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official  online  editions  authorized  by  the  Admaiistrative 
Committee  of  the  Federal  Raster. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  becoote  availaMe. 

hQpj7wwwjKcess.gpo.gov/naiWcfr 

For  additional  information  on  GRO  Access  prxxlucts, 
services  and  access  methods,  see  page  U  or  contact  the 
GPO  Access  User  Support  Team  via: 

-k    Plume:  Ml-free:  1-888-293-6498 
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NOTICES 

Rail  carriers: 
Waybill  data:  release  for  use,  60747 

Tranaportation  Department 

See  Fedwal  Aviation  Administration 

See  Federal  Transit  Administration 

See  Research  and  Special  Programs  Administration 

See  Sur&ce  TransporUtion  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  60744-60745 


Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications. 
60745 


Trsaaury  1 

See  Customs  Service 
See  Fiscal  Service 


Separata  Parte  in  Ttila  iaaue 


Department  of  Education,  60752-60754 

Partm 

Department  of  Transportation.  Federal  Transit 
Administration,  60756-60758 

Partly 

The  President.  60761-60762 


Reader  Aide 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Eiectrontc  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Ihiblic  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Title  3— 

The  President 


Presidential  Documervts 


Proclamation  7049  of  November  8,  1997 

National  Day  of  Concern  About  Young  People  and  Gun  Vio^ 
lence,  1997 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  this  day  in  America,  as  on  every  other  day,  children  will  die  by  gunfire, 
and  many  of  them  will  be  killed  because  other  children  are  pulling  the 
trigger.  This  is  a  stark  and  sad  reality  and  a  call  to  each  of  us,  not  only 
to  raise  public  awareness  of  »  national  tragedy,  but  also  to  do  everything 
within  our  power  to  end  the  killing. 

There  is  some  encouraging  news.  The  Department  of  Justice  recently  reported 
that  violent  crime  among  youths  dropped  by  more  than  9  percent  in  1996. 
However,  we  still  have  a  long  way  to  go  in  our  efforts  to  save  lives  and 
help  ensure  a  brighter  future  for  our  children. 

One  of  my  Administration's  highest  law  enforcement  priorities  is  to  protect 
our  children  firom  violent  crime,  and  we  are  especially  concerned  with 
stopping  crimes  committed  by  young  people.  I  am  pleased  that  eight  o£^ 
the  Nation's  largest  gim  manufacturers  have  responded  to  my  Administr^ 
tion's  call  to  provide  child  safety  lock  devices  with  every  handgim-^t&ey 
sell.  We  proposed  a  $60  million  increase  for  the  Safe  and  Drug-Free  Schools 
Program  this  year,  which  reaches  almost  all  of  our  Nation's  school  districts. 
These  funds  will  help  communities  protect  students  from  violence.  My 
Administration  also  proposed  funding  for  after-school  initiatives  in  commu- 
nities across  the  country  to  give  om-  young  people  something  positive  to 
say  yes  to,  to  keep  them  off  tiie  streets,  and  to  keep  them  out  of  trouble. 
Through  our  Anti-Gang  and  Youth  Violence  Strategy,  we  are  working  to 
provide  for  more  prosecutors  and  probation  officers,  tourer  penalties,  and 
better  gang  prevention  efforts. 

But  government  alone  cannot  guarantee  our  children  will  grow  up  free 
from  violence  and  fear^  Parents,  teachers,  religious  and  community  leaders, 
businesses,  youth  oi^ganizations,  and  especially  young  people  themselves 
have  a  vital  part  to  play.  Parents  and  other  adults  must  set  a  good  example 
for  the  phildren  in  their  care  and  teach  them  right  from  wrong.  Adults 
who  own  a  gun  have  a  responsibility  to  keep  that  weapon  cut  of  the 
hands  of  our  youth.  Communities  must  unite  to  keep  schools  safe  and 
to  provide  young  people  with  positive,  fulfilling  activities  after  school  and 
during  summers  and  holidays.  Most  important,  yoimg  people  themselves 
have  a  duty  to  learn  that  violence  solves  nothing;  to  act  responsibly  when 
confronted  by  peer  pressure  by  relying  mi  their  own  good  ludgment,  and 
to  encourage  their  friends  and  classmates  to  resolve  conflicts  "peacefully. 

I  am  heartened  by  the  knowledge  that  himdreds  of  thousands  of  young. 
Americans  across  the  coimtry  will  have  an  opportunity  on  this  National 
Day  of  Concern  to  sign  the  Student  Pledge  Against  Gim  Violence.  By  making 
this  earnest  promise  never  to  take  a  gun  to  school,  never  to  use  a  gun 
to  setUe  a  dispute,  and  to  use  their  influence  to  keep  their  friends  from 
using  guns,  these  young  people  will  take  a  giant  step  toward  a  brighter, 
safer  future.  \  ■ 
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NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  6.  1997, 
as  a  NaUonal  Day  of  Concern  About  Young  People  and  Gun  Violence. 
On  this  day.  I  call  upon  young  Americans  in  classrooms  and  communities 
across  the  coimtry  to  make  a  solemn  decision  about  their  futiire  by  signing 
the  Student  Pledge  Against  Gun  Violence.  I  further  urge  all  Americans 
to  help  our  Nation's  young  people  avoid  violence  and  grovir  up  to  be  healthy, 
happy,  productive  adults. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  sixth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  Slates  of  America  the  two  hundred 
and  twenty-second. 


fFR  Doc.  97-29907 
Filed  11-10-97;  8:45  un| 
BiUii«  coda  319S-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docun>ents  having  general 
applicability  and  legal  effect,  most  of  which 
aie  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regutalions  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  biapection 
Sarvica 

9CFRPart78 
[DoetotNo.97-0M-a] 

Bnicalloaia  In  CaMa;  Stala  and  Area 
Claaalflcaliona;  Iowa 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA: 
ACTION:  Affirmation  of  interhn  rule  as 
final  rule. 


:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Iowa  from  Class  A  to  Class  Free.  We 
have  determined  that  Iowa  meets  the 
standards  for  Class  Free  status.  The 
interim  rule  was  necessary  to  relieve 
certain  restrictions  on  the  interstate 
movement  of  cattle  from  Iowa. 

EFFECTIVE  DATE:  The  interim  rule  was 
eSisctive  on  July  14, 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
R.  T.  Rollo.  Jr.,  Staff  Veterinarian. 
National  Animal  Health  Programs,  VS, 
APHIS,  Suite  3808.  4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231. 
(301)  734-7709;  or  e-mail: 
rrolIo9aphis.usda.gov. 

SUPPt^MENTARY  MFORMATION: 
Background ' 

hi  an  interim  rule  efibctive  July  14. 
1997,  and  published  in  the  Federal 
Register  on  July  18, 1997  (62  FR  38443- 
38445,  Docket  No.  97-036-1),  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  removing  Iowa  from 
the  list  of  Class  A  States  in  §  78.41(b) 
and  adding  it  to  the  list  of  Class  Free 
States  in  §  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 


September  16. 1997.  We  did  not  receive 
any  comments.  The  &cts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibihty  Act. 
Executive  Orders  12372  and  12988.  and 
the  Paperwork  Re<iuction  Act. 

Furmer.  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattie.  Hogs, 
Quarantine.  Re(>orting  and 
recordkeeping  requirements. 
Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  vritiiout  change,  the  interim 
rule  that  amended  9  CFR  part  78  and 
that  was  published  at  62  FR  38443- 
38445  on  July  18. 1997. 

Anthwfly:  21  U.S.C  lll-114a-l,  114g, 
115, 117, 120. 121, 123-126, 134b.  and  134f. 
7  CFR  2.22,  2.80,  and  371.2(d). 

Done  in  Washington.  DC.  this  Sth  day  of 
November  1997. 

Teny  L.  Meoiejr. 

Administrator.  Animal  and  Plant  Haakh 
Inspectioh  Sarvice. 

IFRDoc.  97-29711  Filed  11-1&-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  225 

[RoguMiofi  Y;  DodHi  Noa.  n-ons:  R- 
0988] 

Bank  HoMftig  Companiaa  and  Changa 
in  Bank  Control  (Ragulation  Y); 
Conactton 

AQBICY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  correction  to  an 
amendment. 

SUMMARY:  The  Board  is  conecting  an 
error  in  the  text  of  the  comprehensive 
amendments  to  Regulation  Y  (Bank 
Holding  Companies  and  Change  in  Bank 
Control)  that  appeared  in  the  Federal 
Register  on  February  28, 19d7.  The 
correction  restores  the  time  limit 
required  for  Board  action  in  processing 


nonexpedited  notices  under  section  4  of 
the  Bank  Holding  Company  Act  (BHC 
'  Act)  that  was  inadvertenUy  deleted  from 
the  text  of  the  final  !rule. 
EFFECTIVE  DATE:  November  12, 1907. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  McEwen,  Attorney  (202/452- 
3321),  Legal  Division.  Board  of 
Governors  of  the  Federal  Reserve 
System.  4''or  the  hearing  impcdred  only, 
contact  Diane  Jenkins, 
Telecommimication  Etevice  for  the  Deaf 
(TDD),  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20551. 
SUPPLBCNTARY  INFORMATION:  On 
February  19,  1997,  the  Board  adopted 
comprehensive  amendments  to 
Regulation  Y  (Bank  Holding  Companies 
tmd  Change  in  Bank  Control)  to  improve 
the  competitiveness  of  benk  h<ddii^ 
companies  by  eliminating  lumecessary 
regulatory  burden  and  operating 
restrictipns,  and  by  streamlining  the 
application/notice  process.^  In  taking 
this  action,  the  Board  stated  in  the 
preamble  that  proposals  that  did  not 
quaUfy  for  expedited  processing  under 
the  new  streamlined  procedures  would 
be  processed  under  the  Board's  curtent 
procedures.^  The  procedures  at  that 
time  and  the  specific  provisions  of  the 
BHC  Act,  required  action  on  any  notice 
considered  by  the  Board  to  engage  in 
nonbanking  activities  under  section  4  of 
the  Bank  Holding  Company  Act  ("BHC 
Act")  within  60  calftidar  days  after  the 
submission  of  a  complete  notice,  and 
the  text  of  the  amendments  proposed  for 
public  comment  contained  a  provision 
describing  the  time  limit  required  for 
Board  action.^  This  60-day  processing 
schedule  was  included  in  the  rule  as 
proposed  in  August  1996. 

The  final  rule,  however,  inadvertently 
omitted  that  provision.  The  correction 
would  restore  the  time-limit  provision 
as  originally  proposed,  thereby 
conforming  the  final  rule  to  the  Board's 
stated  intmt  in  die  preamble  and  to  the 
specific  provisions  of  the  BHC  Act.  The 
notice  also  changes  certain  cross- 
references  in  light  of  this  amendment 

The  provisions  of  5  U.S.C.  553 
relating  to  notice,  pubhc  participation, 
and  deferred  effective  date  do  not  apply 


■  See  62  tit  9290  (Febniary  28,  1997). 
>  See  62  FR  at  9293. 

>S«e  22S.24(dK2Kii).  61  FR  47242.  47272 
(Sflptambw  6, 1906). 
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to  this  amendment  because  the  change 
to  be  effected  corrects  an  inadvertent 
deletion  from  the  rule  as  proposed,  is 
necessary  to  prevent  confusion  in  the 
administration  of  the  Board's  processing 
guidelines  for  nonexpedited  notices 
under  section  4  of  the  BH£  Act,  is 
f^»rhniml  and  procedural  in  nature,  and 
does  not  constitute  a  substantive  rule 
subject  to  the  requirements  of  that 
section.  Moreover,  because  it  restores  a 
sututorily  required  processing 
schedule,  the  proposal  reduces  burden 
by  assuring  timely  processing  of 
applications  subject  to  System  action. 

Lilt  of  Subjects  in  12  CFR  Part  ^5 

Administrative  practice  and 
procedure,  Banks,  banking.  Federal 
Reserve  System,  Holding  companies, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  part  225  of 
chapter  n  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  22S-BANK  HOUMNQ 
COMPANIES  AND  CHANGE  IN  BANK 
COMTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

AatWrtty:  12  U.S.C.  1817(jKl3),  1818, 
182«0,  1831i.  1831p-l,  1843(cK8),  1844(b), 
1972(1),  3106,  3108,  3310,  3331-3351.  3907, 
and  3909. 

2.  Under  subpart  C.  §  225.24  is 
amended  as  follows: 

a.  Paragraph  (d)(2)  is  revised; 

b.  Paragraphs  (dK3)  and  (d)(4)  are 
redesignated  as  paragraphs  (d)(4)  and 
(dX5):  and 

c  A  new  paragraph  (d)(3)  is  added. 
The  revision  and  addition  read  as 
follows: 


this  section  for  an  additional  30  days 
upon  notice  to  the  notificant. 

(B)  Unlisted  activities.  If  a  notice 
involves  a  proposal  to  engage  in  an 
activity  that  is  not  listed  in  S  225.28,  the 
Board  may  extend  the  pieriod  required 
for  Board  action  under  paragraph 
(dH3)(i)  of  this  section  for  an  additional 
90  days.  This  90-day  extension  is  in 
addition  to  the  30-day  extension  period 
provided  in  paragraph  (d)(3Kii)(A)  of 
this  section.  The  Board  shall  notify  the 
notificant  that  the  notice  period  has 
been  extended  and  explain  the  reasons 
for  the  extension. 

3.  Under  subpart  C,  §  225.25  is 
amended  by  revising  paragraph  (b)(1)  as 
follows: 

f22S^    HMr1ngs,aHsfi«ona« 


|22S^ 


(b)  Approval  throu^  failure  to  act.  (1) 
Except  as  provided  in  paragraph  (a)  of 
this  section  or  §  225.24(d)(5).  a  notice 
under  this  subpart  shall  be  deemed  to  be 
approved  at  the  conclusion  of  the  period 
that  begins  on  the  date  the  complete 
notice  is  received  by  the  Reserve  Bank 
or  the  Board  and  that  ends  60  calendar 
days  plus  any  applicable  extension  and 
tolling  period  thereafter. 
•        •        •        •        * 

By  Older  of  the  Board  of  Govemort  of  the 
Faderal  Reserve  System,  under  delegated 
authority,  November  6, 1997. 
WUUms  W.  Wilis. 
Secretary  of  the  Board. 

(FR  Doc.  97-29762  Filed  11-10-97;  8:45  am] 
■LUNO  cooc  ttis-ei-r 


lor  otttor  nonbsnking 


(d)*  •  • 

(2)  Board  action:  internal  schedule. 
The  Board  seeks  to  act  on  every  notice 
referred  to  it  for  decision  within  60  days 
of  the  date  that  the  notice  is  filed  with 
the  Reserve  Bank.  If  the  Board  is  unable 
to  act  within  this  period,  the  Board  shall 
notify  the  notificant  and  explain  the 
reasons  and  the  date  by  which  the  Board 
expects  to  act. 

(3)(i)  Required  time  limit  for  System 
action.  The  Board  or  the  Reserve  Bank 
shall  act  on  any  notice  under  this 
section  within  60  days  after  the 
submission  of  a  complete  notice. 

(ii)  Extension  of  required  period  for 
action  (A)  In  general.— The  Board  may 
extend  the  60-day  period  required  for 
Board  action  under  paragraph  (dK3)(i)  of 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Aviation  Adminlatration 

14CFRPart2S 

Special  Contmons 


[DochMNaNM-144; 
Na  2S-ANM-1S4] 

Special  Condltiona:  Laar}al  Inc.  Modal 
55  Alrplana;  Higli  IntanaHy  Radiated 
Flald8(HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions;  request 
for  comments. 

miMMOITT"  These  special  conditions  are 
issued  ra^^l^earjet  Model  55  airplanes 
modified  £iy  Li»rjet  These  airplanes 
will  have  novel  and  unusual  design 
features  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  These  special 
conditions  contain  the  additional  safety 


standards  that  the  Administrator 
considen  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  October  31, 1997. 
Comments  must  be  received  on  or 
before  December  29, 1997. 
AOORESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Assistant  Chief  Counsel. 
Attn:  Rules  Docket  (ANM-7).  Docket 
No.  NM-144, 1601  Lind  Avenue  SW., 
Renton,  Washington.  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Coimsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-144.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTXER  MFORMATION  CONTACT: 
Connie  Beane,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton.  Washington,  98055-4056; 
telephone  (425)  227-2796;  fecsimile 
(425) 227-1149. 

8UPI»LEMBfTARY  MFORMATXM: 

Conunents  Invited 

The  FAA  has  determined  that  good 
cause  exists  for  making  these  special 
conditions  efiiective  upon  issuance; 
however,  interested  persons  are  invited 
to  submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
nimiber  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  b^ore 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
commenU  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  alter 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  request 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  NM-144^" 
The  postcard  will  be  date  stamped  lipd 
returned  to  the  commenter. 

Background 

On  August  27, 1997,  Learjet  hic. 
applied  for  a  supplemental  tjrpe 
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certificate  (STC)  to  modify  Learjet 
Model  55  airpUmes  listed  on  Type 
Certificate  AlOCE.  The  modification 
incorporates  the  installation  of  a  digital 
electronic  flight  instrument  system 
(EFTS)  for  display  of  critical  flight 
parameters  (attitude)  to  the  crew.  These 
displays  can  be  susceptible  to 
disruption  to  both  command/response 
signals  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption 
of  signals  could  result  in  loss  of  all 
critical  flight  displays  and 
annunciations  or  present  misleading 
information  to  the  pilot 

Type  Oertification  Basis 

Under  the  provisions  of  14  CFR 
21.101,°Learjet  Inc.  must  show  that  the 
Learfet  Model  55  airplane,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  AlDCE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
refaiTed  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  Model  55  airplane 
includes  14  CFR  part  25,  as  amended  by 
Amendments  25-2  through  25-4,  25-7, 
25-10,  25-12,  25-18,  25-21.  25-30,  and 
certain  later  amendments,  special 
conditions,  exemptions,  and  optional 
requirements  listed  in  the  type 
certificate  data  sheet  that  are  not 
relevant  to  these  special  conditions.  In 
addition,  the  certification  basis  for  the 
modifications,  and  for  areas  affected  by 
the  modifications,  will  be  amended  to 
include  the  following  sections: 


Section 

Amend- 
nteni 

TMJe 

25.901  

25-38 

Installation. 

2S.1301(d) 

25-38 

Function  and  Installa- 
tion. 

25.1303  .... 

25-38 

Flight  and  navigation 
nstnjRtents. 

25.1309  .... 

25-41 

Equipment,  systems, 
and  instaiaiions. 

25.1321  .... 

25-41 

Arrangement  and  visi- 
bility. 
Warning,  caution,  and 

25.1322  .._ 

25-38 

advisory  fights. 

25.1331  .... 

25-41 

Instrumems  using  a 
power  supply. 

25.1333  .... 

2S-41 

Instnjment  systems. 

25.1335  .... 

25-41 

Flight  dvedor  sys- 
tems. 

prescribed  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appn^riate,  are 
issued  in  accordance  with  14  CFR  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  an  initidUy 
applicable  to  the  model  for  which  they 
are  issued.  Should  Learjet  Inc.  apply  at 
a  later  date  for  design  change  approval 
to  modify  any  other  model  already 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(aKl). 

Norri  or  Unusual  Design  Features 

The  modified  Learjet  Model  55  will 
incorporate  a  new  electronic  flight 
instrument  system  that  performs  critical 
functions.  This  system  may  be 
vulnerable  to  HIRF  external  to  the 
airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  firan 
HIRF.  Increased  power  levels  firom 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 
for  the  Learjet  Model  55,  which  require 
that  new  electrical  and  electronic 
systems,  such  as  the  EFIS,  that  perform 
critical  functions  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function  ^ 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 


window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existii^  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  speciid  condition  is  shown 
with  either  paragraphs  1.  or  2  below: 

1.  A  minimum  tmeat  of  100  volts  per 
meter  peakalectric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  ttie 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  in  the 
frequency  ranges  indicated. 


Frequenpy 

Pe* 
(V/M) 

Aver- 

lOKHr-IOOKHz      

SO 
60 

50 

1W  KH2-500  KHz 

60 

500  KHz-2  MHz 

70 
200 

70 

2  MH2-30  MHz  . 

200 

30  MHz-100  MHz 

W 

30 

100  MHz-200  MHz 

ISO 

33 

200  MHz-400  MHz „. 

70 

70 

400  MHz-700  MHz 

4,020 

936 

700  MHz-1  GHz  

1.700 
5.000 

170 

1  QHz-2  GHz  .... 

090 

2  GHz-4  GHz ^ 

6.680 

840 

4  GHz-6  <»te 

6.S60> 

310 

6  GHz-8  GHz  

3.600 

.  670 

8  GHz-12  GHz  .. 

3.500 

1.270 

12GHZ-18GHZ       ;. 

3.500 

360 

18  GHz-40  GHz .. 

2.164 

-  780 

Applicabilify 

As  discussed  above,  these  special 
conditions  are  applicable  to  Learjet 
Model  55  airplanes  modified  by  Learjet. 
Should  Learjet  apply  at  a  later  date  for 
design  change  approval  to  modify  any 
other  model  included  on  the  same  type 
certificate  to  incorporate  the  same  novel 
^or  unusual  design  feature,  the  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1). 


If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Leaijet  Modal  55 
airplane  because  of  novel  or  unusual 
design  features,  special  conditions  are 


High-Intmsity  Eadiated  Fields  (HDtF)        CondiMi 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  ^e  advent  of  space 
and  satellite  commtmications,  coupled' 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effiectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 


This  action  affects  only  certain  design 
features  on  Learjet  Model  55  airplanes 
modified  by  Learjet  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on.  the 
airplane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  significant  change 
from  the  substance  contained  herein. 
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For  this  reason,  and  because  a  delay 
would  significantly  aSiact  the 
certification  of  the  airplane,  which  is 
inuninent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  immediately. 
Therefore,  these  special  conditions  are 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportiuiitiea  for 
comment  described  above. 

List  of  SnbfKtB  in  14  C7R  Part  25 

Aiicraft.  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

49  U.S.C  10e(g).  40113.  44701. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CPR  Part  38 

[Docket  No.  9e-»M^41t-A0:  Amandmant 
30-1O1M;  AD  97-83-11] 

RIN2120-AA64 

Alrworthlnaas  Diractlvaa:  Oomlar 
Modal  328-100  Sariaa  Alrplanas 

AOENCV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  r\ile. 


44702.  44704. 

The  Special  Conditlaas 

Accordingly,  pursuant  to  die 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Learjet  Model  55 
airplanes  modified  by  Laaijat  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(MRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
field*. 

For  the  purpose  of  these  special 
conditions,  the  following  ddlnition 
applies: 

Critical  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Rsnton.  Wsahington.  oo  October 
31. 1007. 


DmVU    Ma 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen/ice. 
ANM-IOO. 

[FR  Doc.  97-29730  Filed  11-10-97;  8:45  sm) 
oooc  4e«a-ts.# 


SUMMAKV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
modifying  the  main  landing  gear  (ML£) 
bay  areas  by  installing  additional  slush 
protection  coven  in  those  areas.  This 
amendment  is  prompted  by  the 
identification  of  a  problem  during  flight 
test  analysis,  which  indicated  that  slush 
can  accumulate  in  the  MLG  bay  areas. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  accumulation  of 
slush  in  the  MLG  bay  areas,  which 
could  freeze  and  InterfBre  vrixh  the 
landing  gear  or  render  it  inoperative. 
DATES:  ^active  December  17, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  R^;ister  as  of  December 
17, 1997. 

AOOnESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Domier  Deutsche  Aerospace,  P.O. 
Box  1103.  D-62230  Wessling.  Federal 
Republic  of  Germany.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
PON  FUimCR  MFONMATION  OONTACT: 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-40S6:  telephone  (425)  227-2110; 
hx  (425)  227-1149. 
SUPWJMBiTAWY  STOnMATlOW:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  ftegM"r  on 
March  12. 1997  (62  FR  11390).  That 
action  proposed  to  require  modifying 
the  main  landing  gear  (MLG)  bay  areas 
by  installing  additional  slush  protection 
coven  in  those  areas. 


Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA^s 
determination  of  the  cost  to  the  public   ^ 

r 
Conchision 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  reqtdn  the 
adoption  of  the  rule  as  proposed. 

CoatlmiMct 

The  FAA  estimates  that  40  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  8  worichoun 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  The  cost  of 
reqiiired  parts  will  be  negligible.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operaton  is  estimated  to  be 
$19,200,  or  $480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
net  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  disnissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  i 


List  of  SubfactB  in  14  ere  Part  38 

Air  transportation.  Aircraft,  Aviation 
saiiBty,  Incorporation  by  refacence. 
Safaty. 
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Adoption  of  the  Amendmeiil 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me- by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  38-AlflWORTNINE8S 
DIRECnVES 

1.  The  authorify  citation  for  part  39 
continues  to  read  as  follows: 

AaAority:  49  U.S.C  10e(g).  40113. 44701. 

131.13   (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

S7-3S-11    Darater  Ammdment  39-10199. 
Docket  96-^4M-219-AD. 

Applicability:  Model  328-100  aeries 
airplanes,  serial  niunben  3005  through  3063 
incluaive.  cartificatad  in  any  catagoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabihty 
provision,  regardloas  of  wbetiier  it  has  been 
otlierMnae  modified,  altered,  or  repaired  in 
tlM  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pafuimance 
of  the  raquirements  of  this  AD  is  aSscted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  ia 
accordance  with  pw^raph  (b)  of  this  AD. 
The  request  should  incliule  an  assessment  of 
the  effact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
baen  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  pievenr  the  acciunulation  of  slush  in 
the  main  landing  gear  (MLG)  bay  areas  that 
could  firaeze  and  interfere  with  the  UnHing 
gear  and  resuh  in  it  becoming  inoperative, 
accomplish  the  following: 

(a)  Within  90  days  after  the  efiiBctive  date 
of  this  AD.  modify  the  MLG  bay  areas  by 
installing  additional  shish  protection  covers 
in  those  areas  in  accordance  with  Doinier 
Service  Bulletin  SB-328-30-132.  dated 
October  11. 1995. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  ctanpliance  time  that 
provides  an  acceptable  level  of  saiiBty  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  than 
seoid  it  to  International  Branch,  ANM-116. 

Note  2:  Infmxnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  Qight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Fedetal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  thu  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Dornier  Service  Bulletin 
SB-32&-30-132,  dated  October  11,.  1995. 
This  incorporation  by  retawmie  was 
approved  by  the  Diractiw  of  the  Federal 
Register  tn  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fiom  Domier  Deutsche  Aerospace,  P.O.  Box 
1103,  D-62230  Wessling.  Federal  Republic  of 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Diiectonte.  1601 
Lind  Avenue,  SW.,  Ronton.  Washington;  or  at 
the  Office  of  the  Federal  Register,  BOO  North 
Capitol  Street,  NW.,  suite  700,  Waahimrton. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  9S-412. 
dated  November  2, 199B. 

(e)  This  amendment  becomes  efEactive  on 
December  17. 1997. 

Issued  in  Renton,  Washington,  cm 
November  3, 1997. 
DarrdlM.1 


Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Smviee. 
[FR  Doc.  97-2944S  Filed  11-10-97;  8:45  am] 
)  coca  4ei«-i*-u 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Administfatton 

14  CFR  Part  39 

[Docket  Ma  se-NM-IIS-AO;  Amandmant 
3»-iei96;  AD  97-2»-10I 

RiNM20-AA64 

Aifworthlnaaa  Diractivaa;  Domiar 
Modal  328-100  Sariaa  Aiiptanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SINMURY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-100  series  airplanes,  that  requires 
modification  of  the  cable  tension 
regulator  on  both  the  left  and  right 
elevators  by  installing  certain  parts  on 
the  lever  arm  of  the  regulator.  This 
amendment  is  prompted  by  a  report 
indicating  that  design  testing  and 
analysis  have  shown  applied  loads 
could  cause  the  regulator's  lever  arm  to 
break.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
regtdator,  and  consequent  reduced 
controllability  of  the  airplane. 
DATES:  Effective  December  17, 1997. 
The  incorporation  by  refarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17, 1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained' 


from  Domier  Deutsche  Aerospace.  P.O. 
Box  1103.  D-62230  Wessling,  Federal 
Republic  of  Germany.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitcd 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FUmHER  WrOHMATlOW  CONTACT: 
International  Branch.  ANM-lie,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avmiue,  SW.,  Renton,  Washington . 
98055^1056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLOmfTARY  MFOfMMTIoft:  A 
proposal  to  amend  part  39  of  the  Fedoal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-100  series  airplanes  was 
published  in  the  Federal  tegisliii  on 
March  12, 1997  (62  FR  11386).  That 
action  proposed  to  require  modification 
of  the  cable  tension  regulator  on  both 
the  1^  and  right  elevators  by  tn«t«lUng 
certain  parts  on  the  lever  arm  of  the 
regulator. 


Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  submitied  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

CoAclnsifm 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  27  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  will  be  afiiected  by  this  AD,  that 
it  will  take  approximately  2  work  hotirs 
per  airplane  to  acx^implish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figiues,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $3,240, 
or  $120  per  airplane. 

The  cost  impact  figure  disciissed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
Stetes,  on  the  relationship  between  the 
national  government  and  the  Stetes,  or 
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on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
It  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  AOORCttES. 

List  of  Subjects  in  l^CSlt  Part  3t 

Air  transportation,  AiQrait,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptioaof  dw  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratioh  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFK 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AaO^aritf:  49  U.S.C  106(g).  40113. 44701. 

f3t.13    [Amended] 

2.  Section*39.13  is  amended  by 
i«VHng  the  following  new  airworthiness 
ditective: 

tT-O-ie    Dumiar.  Amendment  39-10198. 
Docket  96-NM-l  15-AD. 

Applicability:  Model  328-100  series 
airplanes  having  leriai  numbers  3005 
thnMigh  3045  iiudusive;  certificated  in  any 
cafaiory. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  beeiT 
otherwise  modified,  altered,  or  rep>aired  in 
tlie  area  aubiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  ttia  requirements  of  tiiis  AD  is  afiected,  the 
owner/operator  must  request  approval  kn  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
tlie  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tiiis  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  cable  tension 
i«gulator  on  both  the  left  and  right  elevators. 
and  consequent  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  6  months  after  tlte  effective  date 
of  this  AD.  modify  tiie  cable  tension  regulator 
on  both  the  left  and  right  elevators  by 
installing  two  lateral  plates  on  the  lever  arm. 
in  acctwdance  with  Domier  Service  Bulletin 
SB-328-27-116.  dated  September  26.  1995. 

(b)  An  alternative  metliod  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepUble  level  of  safi^  may  be 
used  If  approved  by  the  Manager, 
International  Branch.  ANM-lie,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tliair  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
aenicl  it  to  the  Manager.  International  Branch, 
ANM-118. 

Nola  ti  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  In 
accordance  mth  sections  21.197  and  21.199 
of  tiie  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199}  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Domier  Service  Bulletin 
58-328-27-116,  dated  September  26, 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Regiater  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Domier  Deutsche  Aerospace.  P.O.  Box 
1103.  D-82230  Wessling.  Fe<teial  Republic  of 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Diractorata.  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  stiite  700,  Washington. 
DC. 

Note  S:  The  sub^  of  this  AD  is  addressed 
in  German  airworthiness  directive  95-434. 
dated  November  14, 1995. 

(e)  This  amendment  becomes  effsctive  on 
December  17, 1997. 

Issued  in  Renton,  Washington,  on 
November  3. 1997. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvIatkMi  Admlniatrallon 

14  CFR  Part  30 

[Docket  Na  97-NM-166-AO:  Amendment 
38-10200;  AO  tT-OS-IZ] 

RIN2iaO-AA«4 

AlrwonhlfiMa  DIrectlvaa;  FoMtar 
Modal  F28  Mark  0100  and  0070  Sanaa 


DarrellM. 

Acting  Manager,  Transport  Airplane 
Dinctorate,  Aircraft  Certification  Serrice. 
(FR  Doc.  97-29444  Filed  11-10-97;  8:45  am] 
SSJJMB  OOOC  4eiO-1»-U 


AOCNCY:  Federal  Aviation 
Administration,  EXDT. 
action:  Final  rule. 


auMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  and  0070  series  airplanes, 
that  requires  replacement  of  the  fusible 
pin  in  the  upper  torque  link  of  the  main 
lanriing  gear  with  an  improved  pin.  This 
amendment  is  prompted  by  issvianne  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  and 
potential  collapse  of  the  main  landing 
gear. 

DATES:  Effective  December  17, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17. 1997. 

A00RESSE8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfex  Street.  Alexandria. 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 
FOR  FURTHB*  MRMMATKM  CONTACT: 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Rmton.  Washington 
980SS-4056:  telephone  (425)  227-2110; 
fex  (425) 227-1140. 
SUPn^»fTAIIY  MFOraiATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes  was  published  in  the  Federal 
Register  on  August  11. 1997  (62  FR 
42951).  That  action  proposed  to  require 
replacement  of  the  fosible  pin  in  the 
upper  torque  link  of  the  main  landing 
gear  with  an  improved  pin. 
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Commenta 

Interested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  two 
comments  received. 

The  commenters  state  that  the 
proposed  AD  does  not  affect  their  fleet 
of  airplanes. 

Ceitclusioa 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safiaty  and  the  public  interest  raquira  the 
adoption  of  the  rule  as  proposed. 

Coetlmpact 

The  FAA  estimates  that  10  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes  of  U.S.  registry  will  be  aSected 
by  this  AD.  that  it  will  take 
apixoximately  14  woric  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rale 
is  $60  per  wor^  hour.  Required  parts 
will  be  supplied  by  the  mannfarturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AO  on 
U.S.  operators  is  estimated  to  be  $8,400. 
or  $840  per  airplane. 

The  cost  imiMct  figure  discussed 
above  is  besed  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmebL  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  Cederalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reesons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undm  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  R^ulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  i 


Lisl  of  Safaiects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the . 

Accordingly,  pursuant  to  the 
authority  del^ated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  R^ulations  (14  CFR 
part  39)  as  fellows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  feir  part  39 
continues  to  read  as  follows: 


'.  49  U.S.C  ia6(g).  40113.  44701. 

|ai.lS   [Amandedg 

2.  Sectiott  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-XS-12    Fakfcv.  Amendment  39-10200. 
Docket  97-NM-165-AO. 

Appbcability:  Model  F28  Mark  0100  and 
0070  series  aiqilanas,  equipped  with 
Menasco  Aerospace  Ltd.  main  Umting  gears 
having  part  number  (P/N)  410S0,  inrlnJing 
the  fesible  upper  torque  link  pin  having  P/ 
N  41223-1;  certificated  in  any  category. 

NolB  1:  This  AD  applies  to  each  airplane 
identified  in  the  preoadii^  appUcabilihr 
provisioa.  ragsralass  of  whether  it  has  been 
otherwise  modified,  altered,  at  repaired  in 
the  area  sul^ect  to  the  raquirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
ahered.  or  repaired  so  that  the  performance 
of  the  reqtdraments  of  this  AD  is  affoctsd.  the 
owner/operator  must  request  approval  for  an 
ahamative  method  of  compliance  in 
accordanoe  widi  paiagnph  (c)  of  this  AD. 
The  request  should  indiule  an  aisaismnnt  of 
tlie  effect  of  the  modificaticm,  alteration,  or 
repair  on  the  unsais  condition  addressedliy 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addreu  it 

Compliance:  Requirad  as  indicated,  unless 
accomplished  previously. 

To  prevent  leduoed  strxictural  integrity  and 
potential  collapse  of  the  main  landing  gear, 
accomplish  the  followring: 

(a)  Within  12  months  alter  the  efiisctive 
date  of  this  AD.  replace  any  main  limHing 
gear  upper  tonnia  link  fusible  pin  having  VI 
N  41223-1  witti  a  pin  having  P/N  41223-3. 
in  accordance  mth  Fokker  ^rvlce  Bulletin 
SBPlOO-32-099,  dated  June  14. 1996. 

(b)  As  of  tlie  efiisctive  date  of  this  AD,  no 
person  shall  install  a  main  Unrfiiw  gear 
upper  torque  link  fusible  pin  having  P/N 
41223-1  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector.  Mrho  may  add  comments  and  then 


send  it  to  the  Manager,  Internatfonal  Branch. 
ANM-lie. 

Note  2:  Informatian  concerning  the 
existence  of  approved  alternative  metliods  of 
compliance  writh  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  Bight  permits  may  be  issued  in 
acconlanoe  with  sections  21.197  and  21.190 
of  the  Fedual  Aviatioa  RapUatiens  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  w»qnifinimtf  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordanoe  with  Fokker  Service  Bulletin 
SBFlOO-32-oe9.  ditfed  June  14, 1996.  This 
incorporption  by  reference  was  approved  by 
the  Director  of  ^  Federal  Ragistar  in 
accordanoe  with  5  U.S.C.  5S2(a)  and  1  CFR 
part  51.  Copies  may  he  obtained  horn  Foklcear 
Aircraft  USA.  Inc.,  1198  North  Fairfex  Street. 
Afexandria.  Virgiaia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1801  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  die  Office  of  tlie  Federal 
Register,  800  North  Capitol  Street,  NW. ,  suite 
700.  Washington.  DC. 

Note  8:  The  sul^ect  of  this  AD  is  addressed 
in  Dutch  airwoithiaass  directive  BLA  lOOft- 
074  (A),  dated  June  28, 1996. 

(Q  This  amendment  becomes  effective  on 
December  17. 1997. 

Issued  in  Renton,  Washington,  on 
November  3, 1907. 

DarrellM 


Acting  h/bmager.  TranapoH  Airpiaae 
Directorate.  Aircraft  Ceitification  Senice. 

(FR  Doc.  97-29443  Filed  11-10-97;  8:45  am] 
mjuno  oeoE  saie^s-u 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviallon  Admit il all  aUoii 
UCFRPartat 


[DoGfcal  Na  •T-NM-lfT-AO;  Amendment 
38-10201;  AD  tr-O-m 

RIN2iaO-AA84  w 


Airworthlnaaa 
A320andA321 


Alrpianaa 


AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


BI—IOBY;  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airtius  Model 
A320  and  A321  series  airplanes,  that 
requires  a  one-time  inspection  for 
discrepancies  of  the  release  cable  of  the 
forward  and  rear  passenger  doors,  and 
replacement  of  any  discrepant  release 
cable  with  a  new  releese  cable.  This 
amendment  is  prompted  by  the  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  this  AO  are  intended  to 
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prevent  {ailiira  of  the  passenger  door  to 
open  and  consequent  inability  of  the 
slideyslide  raft  to  deploy,  which  could 
delay  or  impede  passengers  when 
exiting  the  airplane  during  an 
emergency. 

DATES:  Effective  December  17, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
17.1997. 

AOORESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
Frante.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Ekicket. 
1601  Land  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 

FOR  FVmTHER  MFORMATION  COMTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 

SUPPLEMBITAflY  MFOraMTraN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  and  A321  series  airplanes 
was  published  in  the  Federal  Register 
on  August  7,  1997  (62  FR  42430).  That 
action  proposed  to  require  a  one-time 
inspection  for  discrepancies  of  the 
release  cable  of  the  forward  and  rear 
passenger  doors,  and  replacement  of  any 
discrepant  release  cable  with  a  new 
release  cable. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the    - 
making  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coat  Impact 

The  FAA  estimates  that  132  Airbus 
Model  A320  and  A321  series  airplanes 
of  U.S.  registry  will  be  affected  t^  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 


of  the  AD  on  U.S.  operators  is  estimated 
to  be  $7,920.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Rogatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  haye  a  significant  economic 
impact,  posidve  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  ev&Kiation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADCMIESSES. 

List  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatiMrily:  49  U.S.C.  106(g).  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

07-23-13    Airbus  Indnatrie:  Amendment 
39-10201.  Docket  97-NM-187-AD. 
Applicability:  Model  A320  and  A321 
airplanes,  aa  specified  in  French 


airworthiness  directive  96-171-083(9).  dated 
August  28. 1996,  certificatad  in  any  categoiy. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repcdred  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  tmless 
accomplished  previously. 

To  prevent  the  inability  of  the  slide/slide 
raft  to  deploy  due  to  a  bilure  of  the 
passenger  door,  which  could  delay  or  impede 
passengers  when  exiting  the  airplane  during 
an  emergency,  accomplish  the  following: 

(a)  Within  500  flight  hours  after  the 
effsctive  date  of  this  AD,  perform  a  detailed 
inspection  of  each  release  cable  at  the  left- 
and  right-hand  side  of  doors  1  and  4  for  any 
discrepancy,  in  accordance  with  Airbus  All 
Operators  Teiex  (AOT)  25-12,  Revision  1, 
dated  March  21, 1996.  If  any  discrepancy  is 
fotmd.  prior  to  further  flight,  replace  the 
release  cable  in  accordance  with  the  AOT. 

Nate  2:  This  AD  supersedes  any  relief 
provided  by  the  Master  Minimum  Equipment 
List(KMEL). 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  release  cable,  part 
number  C37103-101  or  C37103-103,  on  any 
airplane  unless  the  release  cable  has  been 
inspected  to  detect  sny  discrspancy  in 
accordance  with  Airbus  All  Operators  Telex 
(AOT)  25-12.  Revision  1,  dated  March  21. 
1996.  If  any  discrepancy  is  detected  in 
accordance  with  the  AOT,  that  release  cable 
shall  not  be  Installed. 

(c)  An  alternative  method  of  compliancy  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  IsMel  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be    "■ 
obtained  firom  the  International  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  $$  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a  ' 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  rsplaoement  shall 
be  done  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  25-12,  Revision  1. 
dated  March  21, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
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5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rtmd  Point 
Maurice  Bellonte.  31707  Blagnac  Cedex, 
Franca.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Dirsctmate.  1601  Lind 
Avenue,  SW. ,  Renton,  AVashington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC 

Note  4:  The  subject  of  Uiis  AD  is  addressed 
in  French  airworthiness  directive  96-171- 
083(B),  dated  August  28, 1996. 

(f)  This  amendment  becomes  effective  on 
December  17, 1997. 

Issued  in  Renton,  Washington,  on 
November  3, 1997, 
DarreUM.! 


Acting  Manager,  Transport  Airplane 
Dinctorate.  Aircraft  Certification  Service. 
(FR  Doa  97-29446  Filed  11-10-97;  8:45  am) 
MXMO  OOOE  4tta-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Fwtoral  Aviation  Administration 

14  CFR  Pact  71 

[Alrapeoa  Docket  Na  93-AWA-iq 

Rm2120-AAM 

ModHlcalion  Of  Claaa  D  Alrapaca  South 
of  Abbolaford.  British  Columbia  (BC). 
on  ths  Unltsd  Slaiss  SMs  of  ths  U.S/ 
Canadtam  Bordsr,  and  ths 
Ealabiiahmsnl  of  s  Claaa  C  Airspace 
Aiaa  In  ths  Vldnlty  of  Point  Robarts, 
(MfA) 


AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  delay  of  eSsctive 
date. 


t:  This  action  delays  the 
eSective  date  for  the  modification  of 
Class  D  Airspace  South  of  Abbotsford. 
British  Columbia  (BQ.  on  the  United 
States  Side  of  the  U.S./Canadian  Border, 
and  the  Establishmmit  of  a  Class  C 
Airspace  Area  in  the  Vicinity  of  Point 
Roberts,  Washington  (WA)  until  further 
notice.  Nav-Canada  requested  a  delay  in 
implementation  of  the  expanded 
airspace  to  accommodate  a  new  review 
process  for  air  traffic  procedures... 
0ATE9:  The  effective  date  of  Airspsce 
Docket  No.  93-AWA-16  (FR.  Doc.  97- 
22972)  is  delayed  until  furthn  notice. 

FOR  FumNDi  mromumoH  contact: 

Ken  McStny,  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  TtafBc 
Airspace  Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
•UPKEMENTARY  MP0IWAT10N:  Airspace 
Docket  No.  93-AWA-16.  published  in 
the  Federal  Begielei  on  August  28. 


1997,  (62  FR  45526).  established  a  Class 
C  airspace  area  In  the  United  States 
(U.S.),  southeast  of  Vancouver,  BC  in 
the  vicinity  of  Point  Roberts,  WA.,  and 
extended  the  existing  Abbotsford,  BC. 
Class  D  airspace  7  miles  to  the  west 
This  action  was  originally  schedided  to 
become  effective  on  November  6. 1997; 
however,  a  delay  by  NAV— Canada  in 
implementing  proosdures  to  provide 
service  in  the  newly  established 
airspace  areas  requires  that  the  efiiective 
date  be  delayed  until  further  notice. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  Therefore,  this  regiUation  (1)  is 
not  a:  significant  regulatory  action 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  nde"  under  DOT 
regulatcny  Policies  and  Procedures  (44 
FR  11034;  Februaiy  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
RegulatcHy  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  tiut  will  only  affect  air 
trafBc  procedures  and  air  navigation,  it 
is  certified  that  this  nde  will  not  have 
a  significant  economic  impact  on  a 
sulwtantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Sobfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  ^ 

Dday  ftf  Efiecdve  Data 

The  effective  date  on  Airspace  Docket 
93-AWA-16  is  hereby  delaj^  tmtil, 
further  notice. 


r  49  U.S.C  106(g),  40103. 40113. 
40120;  E.0. 10854.  24  FR  9505. 3  CFR.  1959- 
1963  Comp..  p.  389. 


issued  in  Washington.  DC.  on  November  5. 
1997. 

NaKyLKaiinowaki. 

Acting  Program  Director  for  Air  Tn^pe 
AiitpacekkutagBment. 
(FR  Doc.  97-29705  FiM  11-6-97;  9:31  am] 
000K4tt»^s-« 


DEPARTMENT  OF  TRANSPORTATION 

Fsdsral  Aviation  Admlniatration 

14CFRPart97 

[DoGiM  No.  29066;  Affldt  Ito.  1884] 

RIN2120-AAa8 

Standard  Instrumant  Approsch 
Pfocaduraa;  IMacallanaoua 


AO0ICY:  Federal  Aviation 
Admhiistration  (FAA).  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occiuring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  fecilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  h)  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  ft^t  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DA1ES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Roister 
on  December  31, 1980.  and  reepproved 
as  of  January  1, 1982. 
AOORESSa:  Availability  of  matters 
incorpoated  by  reference  in  the 
amendment  is  as  follows: 

For-Enuninatjon 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  ) 

2.  Tlie  FAA  Regionai  OfBce  of  ths 
region  in  which  me  affected  airport  is 
located;  or 

3.  The  Fli^t  Inspecticm  Area  Office 
which  originated  the  SIAP. 

ForPluchose 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independmce  Avenue,  SW., 
Washington,  DC  20591 ;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  whidi  tibe  affected  airport  is 


By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
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Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  N^FOmiATraN  CONTACT:  I^ul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Admiaistration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591:  telephone  (202) 
267-6277. 

SUPP1.EMENTARY  MFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  taxt  %{ 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
dociiments  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Twminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-iocalizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  airoafl  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 


Instrument  Approach  Procedures 
(SLAPs)  will  be  altered  to  include  "or 
GPS"  in  the  tide  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  tiUe  will  be 
altered  to  remove  "or  GPS"  from  these 
non-localizer,  non-precision  instnunent 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
conunerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12886;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sttbyects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Isnied  in  Washington.  DC  on  October  31, 
199r. 
RfaAard  O.  GordoB. 

Deputy  Director.  Flight  Standards  Service. 

Adoptioaef  the  AmeBdment 

Accordingly,  pursuant  to  the        .    y 
authority  delegated  to  me,  part  97  of  tht 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  sus^nding,  or  revoking  .'**'. 
Standard  Instrument  Approach        '  ^\ 
Procedures,  effective  at  0901  UTCoB  •"' 
the  dates  specified,  as  follows:        '^        • 

PART  97— STANDARD  MSTRUMBIT 
APPROACH  PROCEDURES     -X^ ,  : 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Autkortty:  49  U.S.C  40103,  40113,  40120, 
44701;  49  U.S.C  106(g};  and  14  CFR 
11.49(bK2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Note:  The  FAA  published  an  Amendment 
in  Docl^t  No.  29050,  Amdt.  No  1831  to  Part 
07  of  th«  Fedual  Aviation  Regulations  (VOL 


62  FR  No.  207  Pages  55505,  55506,  55507 
and  55508;  dated  Oct  27  1997)  under  Section 
97.23.  97.27,  97.33  and  97.35  effective  Jan  1,    ' 
1997,  which  is  hereby  amended  as  follows: 

Change  Effective  Date  to  Jan  1, 1998 
for  the  following  procedures: 

Texarkana.  AR,  Texariuma  Regionai-Webb 

Field,  NDB  or  GPS  RWY  22,  Amdt  llB 

CUMCELLED 
Texarkana.  AR,  Texa^sna  Regiooal-Wabb 

Field.  NDB  RWY  22,  Amdt  llB 
Rensselaer,  IN,  Jasper  County  NDB  or  GPS 

RWY  18,  Amdt  3  A  CANCELLED 
Rensselaer,  IN,  Jasper  County,  NDB  RWY  18. 

Amdt3A 
Winchester.  IN.  Randolph  County,  NDB  or 

GPS  RWY  25,  Amdt  4  CANCELLED 
Winchester.  IN.  Randolph  County,  NDB  RWY 

25,  Amdt  4 
Chapel  HUl.  NC.  Horace  Williams,  VOR/DME 

RNAV  or  GPS  RWY  9,  Orig  CANCELLED 
Chapel  Hill,  NC.  Horace  Williams,  VOR/DME 

RNAV  RWY  9.  Orig 
Chapel  HilU  NC.  Horace  Williams.  VOR/DME 

or  GPS  RWY  27,  Orig-B  CANCELLED 
Chapel  Hill.  NC.  Horace  Williams.  VOR/DME 

RWY  27,  Orig-B 
London,  OH.  Madison  County,  NDB  or  GPS 

RWY  8,  Amdt  7  CANCELLED 
London.  OH.  Madison  County.  NDB  RWY  8, 

Amdt  7 
Cincinnati.  OH.  Cincinnati-Blue  Ash.  NDB  or 

GPS  RWY  24,  Amdt  lA  CANCELLED 
Cincinnati,  OH.  Cincinnati-Blue  Ash,  NDB 

RWY  24,  Amdt  lA 
Cheraw,  SC.  Cheraw  Muni/Lynch  Bellinger 

Field,  NDB  or  GPS  RWY  25.  Amdt  1 

CANCELLED 
Cheraw,  SC,  Cheraw  Muni/Lyoch  Bellinger 

Field.  NDB  RWY  25.  Amdtl 

•  •  'Effective  Jan  1.1998 

Soldotna,  AK.  Soldotna,  RNAV  or  GPS  RWY 

7.  Amdt  3  CANCELLED 
Soldotna.  AK.  Soldotna.  VOR/DME  RNAV  or 

GPS  RWY  7.  Amdt  3 
Soldotna.  AK.  Soldotna.  RNAV  RWY  25, 

Amdt  3  CANCELLED 
Soldotna.  AK.  Soldotna.  VOR/DME  RNAV 

RWY  25.  Amdt  3 
Avbura,  AL,  Aubum-Opelika  Robert  G.  Pitts, 

RNAV  or  GPS  RWY  36.  Amdt  3A 

CANCELLED 
Auburn.  AL.  Aubum-Opelika.Robbrt  G.  Pitts. 

VOR/DME  RNAV  or  GPS  R^  36.  Amdt 
■    3A 
Mobile.  AL.  Mobile  Do^^itown.  RNAV  or 

GPS  rWy  36.  Oiig  CANCELLED 
Mobile.  AL,  Mobile  Do%tmtown.  VOR/DME 

RNAV  or  GPS  RWY  16,  Orig       , 
Montgomery.  AL.  bannelly  Field,  RNAV  or 

GP&ftWY  3,  AmdtSA  CANCELLED  ^ 
Montgomery.  AL,  Dannelly  Field.  VOR/DME 

RNAV  or  GPS  RWY  3,  Aadt^A 
Crossett.  AR,  Z  M  Jack  StellTield,  RNAV  or    ' 

GPS  RWY  23.  Orig  A  CANCELIiD 
Crossett.  AR.  Z  M  Jack  Stell  Field.  VOR/DME 

RNAV  or  GPS  RWY  23,  Orig  A 
Window  Rock.  AZ,  Window  Rock.  RNAV  or 

GPS  RWY  2,  Amdt  1  CANCELLED 
Window  Rock,  AZ,  Window  Rock  VOR/DME 

RNAV  or  GPS  RWY  2,  Amdt  T  , 

Yuma.  AZ.  Yuma  MCAS/Yuma  Ind,  RNAV  or 

GPS  RWY  21R.  Amdt  3  CANCELLED' 
Yuma.  AZ.  Yuma  MCAS/Yuma  Inti^VOR/ 

DME  RNAV  or  GPS  RWY  »R.  AJDodt  3 


J 


Eureka.  CA.  Murray  Field.  RNAV  or  GPS 

RWY  11,  Amdt  5  CANCELLED 
Eureka.  CA.  Murray  Field.  VOR/DME  RNAV 

or  GPS  RWi  11.  Amdt  5 
Ukiah.  CA.  Ukioh  Muni.  RNAV  or  GPS-B. 

Amdt  4  Canoellad 
IDdah.  CA,  Ukiah  Muni,  yfOtUDME  RNAV  or 

GPS-B,  Amdt  4 
VacaviUe,  CA,  Nut  Tree,  RNAV  or  GPS  RWY 

20,  Amdt  1  CANCELLED 
Vscaville,  CA,  Nut  Tree,  VOR/DME  RNAV  or 

a>S  RWY  20,  Amdt  1 
Maeksr,  CO,  Meeker.  RNAV  at  GPS  RWY  3. 

Orig  CANCELLED 
Meeker,  CO.  Meeker.  VORWME  RNAV  or 

GPS  RWY  3,  Orig 
Washington.  DC.  Washington  National, 

RNAVA  Amdt  6  CANCELLED 
Washington.  DC.  Washington  National.  VORJ 

DME  RNAVA  Amdt  6 
Washington,  DC  Washington  National, 

RNAV  or  GPS  RWY  3,  Amdt  6 

CANCELLED 
Washington.  DC.  Washington  National.  VOR/ 

DME  RNAV  or  GPS  RWY  3.  Aradt  6 
Wdihington.  DC,  Washington  National. 

RNAV  or  GPS  RWY  33.  Amdt  5 

CANCELLED 
Washin^n.  DC.  WasUngton  National,  VOR/ 

DME  RNAV  or  GPS  RWY  33.  Amdt  5 
Gainesville.  FL.  GainasviUe  Regional,  RNAV 

or  Q>S  RWY  28,  Amdt  5  CANCELLED 
Gainasvilla,  FL,  Gainesville  Regional,  VOR/ 

DME  RNAV  or  GPS  RWY  28.  Amdt  5 
Kiasimmae.  FL.  Kissimmee  Muni.  RNAV  or 

GPS  RWY  15.  Amdt  5  CANCELLED 
Kiasimme.  FL,  Kissimmee  Muni,  Vm/DME 

RNAV  or  GPS  RWY  15.  Amdt  5 
Perry.  FL.  Peny-Foley .  RNAV  or  C3»S  RWY 

18.  Amdt  1  CANCELLED 
Perry.  FL.  Peny-Foley.  VOR/DME  RNAV  or 

GPS  RWY  18.  Amdt  1 
PunU  Gorda,  FL.  Charlotte  County.  RNAV 

RWY  27,  Orig  CANCELLED 
Punta  Gorda,  FL,  Charlotte  County,  VOR/ 

DME  RNAV  RWY  27,  Orig 
Athens,  GA.  Athens/Ben  Epps,  RNAV  or  GPS 

RWY  9.  Amdt  1  CANCELLEa-" 
Athens.  GA.  Athens/Ben  Epps.  VOR/DME 

RNAV  or  GPS  RWY  0.  Amdt  1 
Athens.  GA,  Atiiens/Ben  Epps,  RNAV  or  CPS 

RWY  20,  Amdt  2  CANCELLED 
Athens.  GA,  Athens/Ben  Epps,  VOR/DME 

RNAV  or  CPS  RWY  20,  Amdt  2 
Augusta,  GA.  Daniel  Field,  RNAV  RWY  11, 

Amdt  5A  CANCELLED 
Augusta,  GA.  Daniel  Field,  VOR/IM4E  RNAV 

RWY  11,  Amdt  5A 
Brunswick,  GA,  Glynco  )etport  RNAV  RWY 

7,  Amdt  6B  CANCELLED 
Brunswick,  GA,  Glynco  Jetport  VOR/DME 

RNAV  RWY  7,  Amdt  6B 
Bnmswick.  GA.  Glynco  Jetport.  RNAV  or 

GPS  RWY  25.  Amdt  6B  CANCELLED 
Brunswick.  GA.  Glynco  Jetport,  VOR/DME 

RNAV  or  GPS  RWY  25.  Amdt  6B 
Cedaitown,  GA,  Comelius-Moore  Field. 

RNAV  or  GPS  RWY  10.  Amdt  2A 

CANCELLED 
Cadartown.  GA.  Comehus-Moore  Field. 

VOR/DME  RNAV  or  GPS  RWY  10.  Amdt 

2A 
Cadartown,  GA,  Comelius-Moore  Field, 

RNAV  or  GPS  RWY  28,  Amdt  2  Cancelled 
Cadartown,  GA,  Comelius-Moore  Field, 
,VOR/DME  RNAV  or  GPS  RWY  28,  Amdt 

2 


Dublin.  CA.  W.H.  "Bud"  Barron,  RNAV  or 

GPS  RWY  20.  Amdt  2  CANCELLED 
Dublin,  GA,  W.R  "Bud"  Barton,  VOR/DME 

RNAV  or  GPS  RWY  20,  Amdt  2 
Eastman.  GA,  Heart  of  Gedtgia  Regional, 

RNAV  or  GPS  RWY  2,  Amdt  2 

CANCELLED 
Rwstman,  GA,  Heart  of  Georgia  Regional. 

VOR/DME  RNAV  or  GPS  RWY  2,  Amdt  2 
La  Grange.  GA,  Callaway.  RNAV  or  GPS 

RWY  31.  Amdt  3  CANCELLED 
U  Grange.  GA,  Callawray.  VOR/IMVIE  RNAV 

or  GPS  RWY  31.  Amdt  3 
Cedar  Rapids.  lA.  Cedar  Rapids  Muni.  RNAV 

or  GPS  RWY  13.  Amdt  8  CANCELLED 
Cedar  Rapids,  lA,  Cedar  Rapids  Muni.  VOR/ 

DME  RNAV  or  GPS  RWY  13,  Amdt  8 
Cedar  Rapids,  lA,  Cedar  Rapids  Muni,  RNAV 

or  GPS  RWY  31,  Amdt  7  CANCELLED 
Cedar  Rapids,  LA,  Cedar  Rapids  Muni.  VbR/ 

DME  RNAV  or  a»S  RWY  31.  Amdt  7 
Forest  City,  lA.  Forest  Qty  Muni.  RNAV  or 

GPS  RWY  33.  Oiig-A  CANCELLED 
Forest  Qty.  lA.  Forest  Qty  Muni.  VOR/EH^ 

RNAV  or  GPS  RWY  33.  Orig-A 
Fort  Dodge.  lA.  Fort  Dodge  R^oiud.  RNAV 

orU>S  RWY  6.  Amdt  6  CANCELLED 
Fort  Dodge.  LA.  Fort  Dodge  Regional.  VOR/ 

DME  RNAV  or  GPS  RWY  6.  Amdt  6 
Fort  Dodge.  lA,  Fort  Dodge  Regional.  RNAV 

or  GPS  RWY  24.  Amdt  5A  CANCELLED 
Fort  Dodge.  lA,  Fort  Dodge  Regional,  VOR/ 

DME  RNAV  or  GPS  RWY  24.  Amdt  5A 
Maquokela,  lA,  Maquolceta  Muni,  RNAV  or 

CPS  RWY  33.  Or^A  CANCELLED 
Maquoketa.  lA.  Maquoketa  Muni.  VOR/DME 

RNAV  or  GPS  RWY  33.  Orig-A 
Mason  Qty.  L\,  Mason  City  Muni.  RNAV  or 

CPS  RWY  30.  Amdt  5  CANCELLED 
Mason  Qty.  lA.  Mason  City  Muni.  VOR/DME 

RNAV  or  CPS  RWY  30.  Amdt  5 
Muscatine.  lA,  Muscatine  Muni.  RNAV  RWY 

23.  Orig-A  CANCELLED 
Muscatine.  LA.  Muscatine  Muni.  VOR/DME 

RNAV  RWY  23.  Orig-A 
Oelwein.  LA.  Oelwein  Muni.  RNAV  or  GPS 

RWY  13.  Amdt  2  CANCELLED 
Oelwein,  LA,  Oelwein  MunL  VOR/DME 

RNAV  or  GPS  RWY  13.  Amdt  2 
Ottumvw.  lA,  Ottumwa  Industrial.  RNAV  or 

GPS  RWY  22.  Amdt  3  CANCELLED 
Ottmnwa,  lA.  Ottumwa  Industrial.  VOR/DME 

RNAV  or  GPS  RWY  22.  Amdt  3 
Burley,  ID  Burley  Muni,  RNAV  or  GPS  RWY 

20,  Amdt  2  CANCELLED 
Burley.  ID.  Burely  Muni.  VOR/DME  RNAV  or 

a»S  RWY  20.  Amdt  2 
Chicago/Waukegan.  IL.  Waukegan  Regional, 

RNAV  or  GPS  RWY  5.  Amdt  1 

CANCELLED 
Chicago/Waukegan,  IL,  Waukegan  Regional, 

VOR/DME  RNAV  or  GPS  RWY  5,  Amdt  1 
Danville,  IL,  Vermilion  County,  RNAV  or 

GPS  RWY  34,  Amdt  4  CANCELLED 
Danville.  IL.  VermiUon  County.  VOR/DME 

RNAV  or  GPS  RWY  34,  Amdt  4 
Joliet,  IL,  Joliet  Park  District.  RNAV  RWY  12, 

Amdt  12  CANCELLED 
Joliet.  EL,  Joliet  Park  District.  VOR/DME 

RNAV  RWY  12.  Amdt  12 
Kankakee.  IL.  Greater  Kankakee.  RNAV  RWY 

22,  Amdt  3  CANCELLED 
Kankakee,  IL,  Greater  Kankakee,  VOR/DME 

RNAV  RWY  22,  Amdt  3 
Molina,  IL,  Quad-Qty.  RNAV  or  CPS  RWY 

31.  Amdt  9  CANCELLED 


Moline.  lU Quad-City,  VOR/DME  RNAV  or 

GPS  RWY  31,  Amdt  9 
Pekin,  IL.  Pekin  Muni.  RNAV  or  CPS  RWY 

9,  Amdt  4  CANCELLED 
Pekin,  IL,  Pekin  Muni.  VOR/DME  RNAV  or 

GPS  RWY  9.  Amdt  4 
Peoria.  IL.  Greater  Peoria  Regional.  RNAV  or 

GPS  RWY  22.  Amdt  8  CANCELLED 
Peoria.  IL.  Greater  Peoria  Regional.  VOR/ 

DME  RNAV  or  GPS  RWY  22,  Amdt  8 
Quincy,  IL,  Quincy  Muni-Baldwin  Field, 

RNAV  or  GPS  RWY  13,  Amdt  4 

CANCELLED 
Quincy,  IL.  Quincy  Muni-Baldwrin  Field, 

VOR/DME  RNAV  or  GPS  RWY  13,  Amdt 

4 
Quincy,  IL.  Quincy  Muni-Baldwin  Field. 

RNAV  or  GPS  RWY  31.  Amdt  3 

CANCELLED 
Quincy,  IL,  Quincy  Muni-Baldwin  Field, 

VOR/IA4E  RNAV  or  GPS  RWY  31,  Amdt 

3 
Elkhart.  IN.  Elkhart  Muni.  RNAV  or  0*8 

RWY  17.  Amdt  3 
Elkhart.  IN.  Elkhart  Mum.  VOSUDME  RNAV 

or  GPS  RWY  17.  Amdt  3 
Kentiand.  IN.  Kendand  Muni.  RNAV  or  CPS 

RWY  2%,  Orig  CANCELLED 
Kentiand.  IN.  Kentiand  Muni.  VOR/DME 

RNAV  or  GPS  RWY  27,  Orig 
Valparaiso,  DM.  Porter  County  Muni.  RNAV  a 

GPS  RWY  9.  Amdt  2A  CANCELLED 
Valparaiso,  IN,  Porter  County  Muni.  VOR/ 

DME  RNAV  or  CPS  RWY  9.  Amdt  ^ 
Topdca,  KS,  Forbes  Field.  RNAV  RWV  13 

Amdt3A 
Topeka.  KS,  Forbes  Field.  VOR/DME  RNAV 
«     RWY  13  Amdt  3A 
Topeka.  KS.  PhiUp  BiUard  Muni.  RNAV  or 

GPS  RWY  18.  Amdt  6  CANCELLED 
Topeka.  KS,  Philip  BUlard  Muni,  VOR/DME 

RNAV  or  GPS  RWY  18.  Amdt  6 
Wichtia,  KS.  Beech  Factory.  RNAV  or  GPS 

RWY  18,  Orig  CANCELLED 
Wichita,  KS,  Beech  Factory,  VOR/DME 

RNAV  or  GPS  RWY  18,  Orig 
Wichita,  KS.  Beech  Factory.  RNAV  or  GPS 

RWY  18.  Orig  CANCELLED 
Wichita.  KS,  Beech  Factory.  VOR/DME 

RNAV  or  RNAV  or  GPS  RWY  18.  Orig 
Wichita.  KS.  Beech  Factory.  RNAV  or  GPS 

RWY  36,  Orig  CANCELLED 
Wichita.  KS.  Beech  Factory,  VOR/DME 

RNAV  or  GPS  RWY  36.  Orig 
Elizabethtown,  KY,  Addington  Field.  RNAV 

or  GPS  RWY  5.  Amdt  2  CANCELLED 
Elizabethtown.  KY.  yVidmgton  Field.  VOR/ 

DME  RNAV  or  GPS  RWY  5,  Amdt  2 
Lake  Charles.  LA.  Lake  Charles  RsgionaL 

RNAV  or  GPS  RWY  5.  Amdt  3 

CANCELLED 
Lake  Charles,  LA.  Lake  Charles  R^onal. 

VOR/DME  RNAV  or  GPS  RWY  5,  Amdt  3 
Lake  Charles,  LA.  Lake  Charles  Regional. 

RNAV  or  GPS  RWY  23.  Amdt  3A 

CANCELLED 
Lake  Charles,  LA,  Lake  Charles  Regional. 

VOR/DME  RNAV  or  GPS  RWY  23.  Amdt 

3A 
Baltimore.  MD,  Baltimore-Washington  Intl. 

RNAV  RWY  22.  Amdt  6A  CANCELLED 
Baltimore,  MD,  Baltimore-Washington  InU, 

VOR/DME  RNAV  RWY  22,  Amdt  6A 
Salisbury,  MD,  Salisbury-Wicomico  County 

Regional,  RNAV  or  GPS  RWY  5.  Amdt  3B 

CANCELLED 
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Salisbury.  MD.  Salisbury- Wicomico  County 

Regional,  VOR/DME  RNAV  or  GPS  RWY  5, 

AmdtSB 
Salisbury.  MD,  Salisbury-Wicomico  County 

Regional.  RNAV  or  GPS  RWY  23,  Amdt  3A 

CANCELLED 
Salisbury,  MD,  Salisbury-Wicomico  County 

Regional.  VCW/DME  RNAV  or  GPS  RWY 

23.  Amdt  3 A  % 

Ann  ArtxM.  ML  Ann  Arbor  Muni.  RNAV 

RWY  24,  Amdt  6A  CANCELLED 
Ann  Arbor,  Ml.  Ann  Arbor  Muni.  VOR/DME 

RNAV  RWY  24,  Amdt  6 A  Menominee.  MI. 

KiBDominee- Marinette  Twin  County, 

RNAV  or  GPS  RWY  21.  Amdt  lA 

CANCELLED 
Menominee.  ML  Menominee-Marinette  Twin 

County,  VOR/DME  RNAV  or  CPS  RWY  21, 

AmdtlA 
Minneapolis,  MN.  Anoka  County-Blaine  Arpt 

(Janes  Field),  RNAV  or  GPS  RWY  17,  Amdt 

2A  CANCELLED 
•  Minneapolis.  MN.  Anoka  County-Blaine  Arpt 

Oanes  Field).  VOR/DME  RNAV  or  GPS 

RWY  17.  Amdt  2A  CANCELLED 
Minneapolis,  MN,  Anoka  County-Blaine  Arpt 

Oanes  Field),  VOR/DME  RNAV  or  (3>S 

RWY  17.  Amdt  2A 
Redwood  Falls.  MN.  Redwood  Falls  Muni, 

RNAV  or  GPS  RWY  30.  Orig  CANCELLED 
Redwood  Falls.  MN.  Redwood  Falls  Muni. 

VOR/DME  RNAV  or  GPS  RWY  30.  Orig 
Ava.  MO,  Ava  Bill  Martin  Memorial.  RNAV 

or  GPS  RWY  31,  Amdt  1  CANCELLED 
Ava.  MO,  Ava  Bill  Martin  Memorial,  VOR/ 

DME  RNAV  or  GPS  RWY  31,  Amdt  1 
Fulton.  MO,  Elton  Hensley  Memorial,  RNAV 

or  GPS  RWY  5,  Amdt  1  CANCELLED 
Fulton.  MO.  Elton  Hensley  Memorial,  VOR/ 

DME  RNAV  or  GPS  RWY  5.  Amdt  1 
Maiden,  MO.  Maiden  Muni.  RNAV  or  CPS 

RWY  13,  Orig  CANCELLED 
Maiden,  MO.  Maiden  Muni.  VOR/DME 

RNAV  or  GPS  RWY  13.  Orig 
Moberly.  MO,  Omar  N.  Bradley,  RNAV  or 

GPS  RWY  13.  Amdt  1  CANCELLED 
Moberiy.  MO.  Omar  N.  Bradley.  VOR/DME 

RNAV  or  GPS  RWY  13.  Amdt  1 
Moberly.  MO.  Omar  N.  Bradley.  RNAV  or 

GPS  RWY  31.  Amdt  1  CANCELLED 
Moberly,  MO,  Omar  N.  Bradley,  VOR/DME 

RNAV  or  GPS  RWY  31.  Amdt  1 
Monroe  City.  MO,  Monroe  City  Regional, 

RNAV  RWY  27  Orig-A  CANCELLED 
Monroe  City.  MO.  Monroe  City  Regional, 

VOR  DME  RNAV  RWY  27  Orig-A 
Neosho,  MO.  Neosho  Memorial.  RNAV  or 

GPS  RWY  19.  Amdt  3  CANCELLED 
Neosho.  MO.  Neosho  Memorial,  WORWME 

RNAV  or  GPS  RWY  19.  Amdt  3 
RollaA'ichy.  MO.  RoUa  National.  RNAV  OR 

GPS  RWY  22.  Amdt  2A  CANCELLED     . 
Rolla/Vichy.  MO.  Rolla  National.  VOR/DME 

RNAV  or  GPS  RWY  22,  Amdt  2A 
St  Joseph,  MO,  Rosecrans  Memorial,  RNAV 

or  GPS  RWY  17,  Amdt  4  CANCELLED 
St  Joseph.  MO,  Rosacrans  Memorial,  VOR/ 

DME  RNAV  or  GPS  RWY  17.  Amdt  4 
Springfield,  MO,  Springfield-Branson 
Regional.  RNAV  or  GPS  RWY  14,  Amdt  4 
CANCELLED 
Springfield.  MO.  Springfield-Branson 
Regional,  VOR/DME  RNAV  or  GPS  RWY 
14,  Amdt  4 
Bay  St  Louis,  MS,  Stennis  Intl,  RNAV  or  GPS 
RWY  18.  Amdt  2A  CANCELLED 


Bay  St  Louis,  MS.  Stennis  Intl.  VOR/DME 

RNAV  or  GPS  RWY  18.  Amdt  2 A 
Greenwood.  MS.  Greenwood-leflore.  RNAV 

RWY  18.  Amdt  6,CANCELLED 
Greenwood.  MS,  Greenwood-leflore.  VOR/ 

DME  RNAV  RWY  18,  Amdt  6 
Greenwood.  MS,  Greenwood-Leflore.  RNAV 

or  GPS  RWY  36.  Amdt  3  CANCELLED 
Greenwood.  MS.  Greenwood-Leflore,  VOR/ 

DME  RNAV  or  GPS  RWY  36.  Amdt  3 
Jackson.  MS.  Hawkins  Field,  RNAV  RWY  16, 

Amdt  4A  CANCELLED 
Jackson,  MS.  Hawkins  Field,  VOR/DME 

RNAV  RWY  16.  Amdt  4A 
McComb.  Mc  Comb-Pike  County-John  E. 
Lewis  Field.  RNAV  or  GPS  RWY  33,  Amdt 
6  CANCELLED 
Mc  Comb.  MS,  Mc  Comb-Pike  County-John  E. 
Lewis  Field.  VOR/DME  RNAV  or  GPS 
RWY  33.  Amdt  6 
Meridian.  MS,  Key  Field.  RNAV  or  CPS  RWY 

19.  Amdt  3  CANCELLED 
Meridian.  MS.  Key-Field.  VOR/DME  RNAV 

or  GPS  RWY  19,  Amdt  3 
Oxford.  MS.  University-Oxford.  RNAV  or 

GPS  RWY  9.  Amdt  2  CANCELLED 
Oxford.  MS,  University-Oxford.  VOR/DME 

RNAV  or  GPS  RWY  9.  Amdt  2 
Oxford,  MS.  University-Oxford,  RNAV  or 

GPS  RWY  27,  Amdt  2  CANCELLED 
Oxford,  MS,  University-Oxford,  VOR/DME 

RNAV  or  GPS  RWY  27,  Amdt  2 
Starkville,  MS.  George  M  Bryan,  RNAV  or 

GPS  RWY  36,  Orig.  CANCELLED 
StarkvUle.  MS.  George  M  Bryan.  VOR/DfcfE 

RNAV  or  GPS  RWY  36,  Orig 
West  Point.  MS.  McCharen  Field,  RNAV  or 
•     GPS  RWY  36,  Amdt  3A  CANCELLED 
West  Point,  MS,  McCharen  Field.  VOR/DME 

RNAV  or  GPS  RWY  36.  Amdt  3A 
Greenville,  NC,  Pitt-Greenville,  RNAV  RWY 

25,  Amdt  3  A  CANCELLED 
Greenville,  NC.  Pitt-Greenville,  VOR/DME 

RNAV  RWY  25,  Amdt  3 A 
Southern  Pines,  hic,  Moore  County,  RNAV 

RWY  23,  Amdt  3  CANCELLED 
Southern  Pines,  NC,  Moore  County.  VOR/ 

DME  RNAV  RWY  23,  Amdt  3 
MaUwan.  NJ,  Marlboro.  RNAV  or  GPS  RWY 

9.  Amdt  1  CANCELLED 
MaUwan,  NJ.  Marlboro,  VOR/DME  RNAV  or 

GPS  RWY  9,  Amdt  1 
Somerville,  NJ.  Somerset,  RNAV  or  CPS 

RWY  12.  Amdt  2  CANCELLED 
Somerville.  NJ,  Somerset.  VOR/DME  RNAV 

or  GPS  RWY  12,  Amdt  2 
Lovington.  NM,  Lea  County-Zip  Franklin 
Memorial.  RNAV  or  CPS  RWY  3,  Orig 
CANCELLED 
Lovington.  NM,  Lea  County-Zip  Franklin 
Memorial.  VQR/DME  RNAV  or  CPS  RWY 
3.  Orig 
Buf&lo,  NY.  Greater  Bufhlo  Intl.  RNAV  or 

GPS  RWY  23,  Orig  CANCELLED 
Buffalo.  NY,  Greater  Buflalo  Intl.  VOR/DME 

RNAV  or  GPS  RWY  23,  Orig 
Buffalo.  NY.  Greater  Buffalo  Intl,  RNAV  or 

GPS  RWY  32.  Amdt  5 A  CANCELLED 
Buffalo,  NY,  Cheater  Buffalo  Intl,  VOR/DME 

RNAV  or  GPS  RWY  32,  Amdt  5A 
Newburgh,  NY.  Stewari  Intl.  RNAV  or  CPS 

RWY  16.  Amdt  2A  CANCELLED 
Newburgh,  NY,  Stewart  Intl,  VOR/DME 

RNAV  or  GPS  RWY  16,  Amdt  2A 
Newburgh.  NY.  Stewart  Intl,  RNAV  or  CPS 
RWY  27,  Amdt  lA  CANCELLED 


Newburgh.  NY,  Stewart  Intl.  VOR/DME 

RNAV  or  GPS  RWY  27.  Amdt  lA 
Olean,  NY.  Cattaraugus  County-Olean,  RNAV 

RWY  22,  Amdt  4A  CANCELLED 
Olen,  NY,  Cattaraugus  County-Olean,  VOR/ 

DME  RNAV  RWY  22.  Amdt  4A 
Poughkeepsie.  NY.  Dutchess  County,  RNAV 

or  GPS  RWY  6.  Amdt  5  CANCELLED 
Poughkeepsie.  NY,  Dutchess  County,  VOR/ 

DME  RNAV  or  GPS  RWY  6.  Amdt  5 
Elk  aty.  OK.  Elk  City  Muni,  RNAV  or  CPS 

RWY  17,  Amdt  2A  CANCELLED 
Elk  City,  OK.  Elk  City  Muni,  VOR/DME 

RNAV  or  GPS  RWY  17.  Amdt  2A 
Grove.  OK.  Grove  Muni,  RNAV  RWY  18, 

Amdt  2  CANCELLED 
Grove.  OK.  Grove  Muni.  VOR/DME  RNAV 

RWY  18.  Amdt  2 
Grove.  OK,  Grove  Muni,  RNAV  or  GPS  RWY 

36,  Amdt  2  CANCELLED 
Grove,  OK.  Grove  Muni.  VOR/DME  RNAV  or 

CPS  RWY  36,  Amdt  2 
Norman.  OK.  University  Of  Oklahoma 

Westhdimer  Airpark.  RNAV  or  CPS  RWY 

3,  Orig  A  CANCELLED  , 

Norman.  OK,  University  Of  Oklahoma 

Westhdimer  Airpark.  VOR/DME  RNAV  or 

CPS  RWY  3,  Orig  A 
Butler.  PA.  Butler  County /K  W  Schojter 

Field,  RNAV  or  CPS  RWY  36.  Amdt  2 

CANCELLED 
Butler,  PA.  Butler  County/K  W  Scholter 

Field,  VOR/DME  RNAV  or  CPS  RWY  28. 

Amdt  2 
Du  Bois,  PA,  Du  Bois-Jeffarson  County, 

RNAV  or  CPS  RWY  7,  Amdt  1 

CANCELLED 
Du  Bou,  PA,  Du  BoU-JeffBisoB  County.  VOR/ 

DME  RNAV  or  CPS  RWY  7.  Amdt  1 
Latrobe,  PA.  Westmoreland  County.  RNAV 

RWY  5,  Amdt  1  CANCELLED 
Latrobe.  PA.  Westmoreland  County,  VORJ 

DME  RNAV  RWY  5,  Amdt  1 
Philadelphia.  PA.  Northeast  Philadelphia, 

RNAV  or  GPS  RWY  15.  Amdt  2 

CANCELLED 
Philadelphia.  PA.  Northeast  Philadelphia. 

VOR/DME  RNAV  or  GPS  RWY  15,  Amdt 

2  . 

Philadelphia.  PA,  Northeast  Philadelphia, 

RNAV  or  GPS  RWY  33.  Amdt  4 

CANCELLED 
Philadelphia,  PA.  Northeast  Philadelphia. 

VOR/DME  RNAV  or  GPSRWY  33.  Amdt 

Philadelphia.  PA.  Philadelphia  Intl,  RNAV  or 

CPS  RWY  17.  Amdt  4.  CANCELLED 
Philadelphia,  PA,  Phifadelphia  Intl,  VOR/ 

DME  RNAV  or  CPS  RWY  17.  Amdt  4 
Philadelphia,  PA,  PhUadelphia  Intl,  RNAV  or 

GPS  RWY  35,  Amdt  3A  CANCELLED 
Phifadelphia,  PA.  Philadelphia  Intl,  VOR/ 

DME  RNAV  or  GPS  RWY  35,  Amdt  3 A 
Reading,  PA,  Reading  Regional/Carl  A  Spaatz 

Field.  RNAV  or  GPS  RWY  13,  Amdt  7 

CANCELLED 
Reading.  PA.  Reading  Regional/Carl  A  Spaatz 

Field.  VOR/DME  RNAV  or  CTS  RWY  13. 

Amdt  7 
Reading,  PA.  Reading  Regional/Carl  A  Spaatz 

Field.  RNAV  or  GPS  RWY  18,  Amdt  5 

CANCELLED 
Reading,  PA.  Reading  Regional/Carl  A  Spaatz 

Field.  VOR/DME  RNAV  or  CPS  RWY  18. 

Amdt  5 
St  Marys.  PA.  St  Marys  Muni.  RNAV  RWY 

10.  Amdt  5A  CANCELLED 
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St  Marys.  PA.  St  Marys  Muni.  VOR/DME 

RNAV  RWY  10.  Amdt  SA 
St  Marys.  PA.  St  Mary*  Muni.  RNAV  RWY 

28,  Amdt  5  CANCELLED 
St  Moiyt.  PA,  St  Marys  Muni.  VOR/DME 

RNAV  RWY  28.  Amdt  5 
Charleston.  SC,  Charleston  Executive,  RNAV 

RWY  9,  Amdt  5A  CANCELLED 
ClMriMton.  SC.  Charleston  Executive,  VOR/ 

DME  RNAV  RWY  9,  Amdt  5A 
Columbia,  SC.  Columbia  Metropolitan, 

RNAV  or  CPS  RWY  5,  Orig-A  CANCELLED 
Columbia.  SC.  Columbia  Metropolitan,  VOR/ 

DME  RNAV  or  CPS  RWY  5,  Orig-A 
Columbia,  SC,  Columbia  Owens  Downtown, 

RNAV  RWY  31.  Orig  CANCELLED 
Columbu,  SC,  Columbfa  Owens  Dowmtown, 

VCm/DME  RNAV  RWY  31,  Orig 
HUton  Head  bland.  SC.  Hilton  Head,  RNAV 

or  CPS  RWY  3.  Amdt  4A  CANCELLED 
Hilton  Hmd  bland.  SC.  Hilton  Head.  VOR/ 

DME  RNAV  or  CPS  RWY  3,  Amdt  4A 
miton^iaMl  bland,  SC.  Hilton  Hewl.  RNAV 

RWY  21,  Amdt  4B  CANCELLED 
miton  HeMl  bland,  SC,  Hilton  Head.  VOR/ 

DME  RNAV  RWY  21.  Amdt  4B 
Mount  Pleasant  SC.  East  Cooper,  RNAV  or 

GPS  RWY  17,  Orig  CANCELLED 
Mount  Pleasant  SC,  East  Cooper.  VOR/DME 

RNAV  or  CPS  RWY  17.  Orig 
Spartanburg.  SC.  Spartanburg  Downtown 

Memorial,  RNAV  or  GPS  RWY  5,  Amdt  6B 

CANCELLED 
Spartanburg,  SC,  Spartanburg  Dowmtown 

Memorial,  VOR/DME  RNAV  or  CPS  RWY 

5,  AmdteB 
Austin,  TX.  Lake%vay  Airport.  RNAV  or  CPS 

RWY  16,  Amdt  1  CANCELLED 
Austin.  TX.  Lakeway  Airport.  \OfUDME 

RNAV  or  CPS  RWY  16,  Amdt  1 
Brownsville,  TX,  South  Padre  bland  Intl. 

RNAV  or  GPS  RWY  17.  Amdt  3 

CANCELLED 
Brownsville,  TX.  South  Padre  bland  Intl. 

VOR/DME  RNAV  or  CPS  RWY  17.  Amdt 

3 
Brownsville,  TX.  South  Padrelsland  Intl. 

RNAV  or  GPS  RWY  35,  Amdt  3 

CANCELLED 
Brownsville,  TX,  South  Padre  bland  Intl. 

VOR/DME  KNAV  or  CPS  RWY  35,  Amdt 

3 
Giddings.  TX.  Giddings-Lae  County,  RNAV 

or  GPS  RWY  35,  Orig  CANCELLED 
Giddings,  TX,  Giddingt-Lee  County,  VOR/ 

DME  RNAV  or  GPS  RWY  35,  Or^ 
Houston,  TX,  David  Wayne  Hooks  Memorial, 

RNAV  or  GPS  RWY  17R.  Amdt  3 

CANCELLED 
Houston.  TX.  David  Wayne  Hooks  Memorial, 

VOR/DME  RNAV  or  CPS  RWY  17R.  Amdt 

3 
Houston,  TX,  David  Wayne  Hooks  Memorial, 

RNAV  or  GPS  RWY  35L,  Amdt  3 

CANCELLED 
Houston,  TX.  David  Wayne  Hooks  Memorial, 

VOR/DME  RNAV  or  GPS  RWY  35L.  Amdt 

3 
Houston.  TX.  Houston-Southwest  RNAV  or 

CPS  RWY  9,  Amdt  IB  CAM:ELLED 
Houston.  TX.  Houston-Southweet  VOR/IM^ 

RNAV  or  CPS  RWY  9.  Amdt  IB 
Houston.  TX.  Houston-Southwest.  RNAV  or 

CPS  RWY  27.  Amdt  2B  CANCELLED 
Houaton.  TX.  Houston-Southwest.  VOR/DME 

RNAV  or  GPS  RWY  27.  Amdt  2B 


Houston,  TX.  West  Houston.  RNAV  or  GPS 

RWY  15,  Amdt  2  CANCELLED 
Houston.  TX.  West  Houston,  VOR/DME 

RNAV  or  GPS  RWY  15,  Amdt  2 
Houston,  TX.  West  Houaton.  RNAV  or  GPS 

RWy  33.  Amdt  2  CANCELLED 
Houston.  TX.  West  Houston.  VOR/DME 

RNAV  or  GPS  RWY  33,  Amdt  2 
Junction,  TX,  Kimble  County.  RNAV  or  GPS 

RWY  17,  Amdt  2  CANCELLED 
Junction.  TX,  Kimble  Coimty,  VOR/DME 

RNAV  or  CPS  RWY  17,  Amdt  2 
Midland,  TX,  Midland  InU,  RNAV  or  CPS 

RWY  16R,  Amdt  2  CANCELLED 
Midland,  TX,  Midland  InU,  VOR/DME  RNAV 

or  CPS  RWY  16R,  Amdt  2 
Midland,  TX,  Midland  InU,  RNAV  or  GPS 

RWY  34L.  Amdt  1  a\NCELLED 
Midland,  TX,  Midland  InU,  VOR/DME  RNAV 

or  GPS  RWY  S4L.  Amdt  1 
Marshall.  TX.  Harrison  County,  RNAV  <x 

CPS  RWY  33,  Amdt  IB  CANCELLED 
Marshall,  TX,  Harrison  County,  VOR/DME 

RNAV  or  CPS  RWY  33,  Amdt  IB 
Mineola/Quitman,  TX.  Mineola-Quitmin. 

RNAV  or  CPS  RWY  18.  Amdt  lA 

CANCELLED 
Minaolo/Qaitman.  TX.^  MlneoU-Quitman. 

VOR/DME  RNAV  or  CPS  RWY  18.  Amdt 

lA 
Lewisburg,  TN.  Ellington.  RNAV  or  GPS 

RWY  20.  Orig  CANCELLED 
Lewisburg.  TN,  Ellington,  VOR/DME  RNAV 

or  CPS  RWY  20.  Orig 
Shelbyville,  TN,  Bomar  Field-Shelbyville 

Muni.  RNAV  or  GPS  RWY  18.  Amdt  3 

CANCELLED 
Shelbyville,  TN,  Bomar  Field-Shelbyville 

Muni.  VOR/DME  RNAV  or  CPS  RWY  18, 

Aradt  3 
Tullahoma,  TN,  Tullahoma  Regional  Arpt/ 

Wm  Northern  Field,  RNAV  or  CPS  RWY 

36,  Amdt  4  CANCELLED 
Tullahoma,  TN,  Tullahoma  Regional  Arpt/ 

Wm  Northern  Field,  VOR/DME  RNAV  or 

GPS  RWY  38,  Amdt  4 
Ogden.  TU.  Ogden-Hinckley,  RNAV  or  GPS 

RWY  3.  Orig  CANCELLED 
Ogden.  TU.  Ogden-Hinckley,  VOR/DME 

RNAV  or  GPS  RWY  3.  Orig 
Roosevelt.  UT,  Roosevelt  Muni.  RNAV  or 

GPS  RWY  25,  Amdt  lA  CANCELLED 
Roosevelt,  UT,  Roosevelt  Muni,  VOR/DME 

RNAV  or  GPS  RWY  25,  Amdt  lA 
Danville,  VA.  Danville  Regional.  RNAV  or 

O'S  RWY  20,  Amdt  1  CANCELLED 
Danville,  VA«  Danville  Regional.  VOR/DME 

RNAV  or  GPS  RWY  20,  Amdt  1 
Norfolk,  VA  Norfolk  Infl,  RNAV  or  GPS  RWY 

14.  Amdt  4,  CANCELLED 
Norfolk.  VA  Norfolk  toU,  VOR/DME  RNAV 

or  CPS  RWY  14.  Amdt  4. 
Wise.  VA.  Lonesome  Pine,  RNAV  or  CPS 

RWY  24.  Amdt  2  CANCELLED 
Wue.  VA,  Lonesome  Pine,^ VOR/DME  RNAV 

or  GPS  RWY  24,  Amdt  2 
Quincy,  WA.  Quincy  Muni.  RNAV  or  GPS 

RWY  27,  Orig  CANCELLED 
Quincy,  WA.  Quincy  Muni,  VOR/DME 

RNAV  or  GPS  RWY  27,  Orig 
Spokane,  WA,  Spokane  InU.  RNAV  or  GPS 

RWY  21,  Orig  CANCELLED 
Spokane.  WA,  Spokane  InU.  VOR/DME 

RNAV  or  CPS  RWY  21,  Orig 
Lone  Rock,  WI.  Tri-County  R^onal.  RNAV. 

or  GPS  RWY  27.  Amdt  6  CANCELLED 


Lone  Rode  WI,  Tri-County  Regional,  VCNl/ 

DME  RNAV,  or  GPS  RWY  27,  Amdt  8 
Madison.  WI,  Moray,  RNAV  or  CPS  RWY  12. 

Amdt  3  CANCELLED 
Madison,  WI,  Moray,  VOR/DME  RNAV  or 

GPS  RWY  12.  Amdt  3 
Portage,  WI,  Portage  Muni.  RNAV  or  GPS 

RWY  17.  Amdt  3  CANCELLED 
Portage.  WI.  Portage  Muni,  VOR/DME  RNAV 

or  GPS  RWY  17,  Amdt  3 
West  Bend,  WI,  West  Bend  Muni,  RNAV  er 

GPS  RWY  13,  Amdt  5  CANCELLED 
West  Bend.  WI.  West  Bend  Muni.  VOR/DME 

RNAV  or  CPS  RWY  13,  Amdt  5 
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DEPARTMEHT  OF  TRANSPORTATION 

Fwlwvi  Aviation  Administration 

14CFRPart97 

[DoGtot  Na  2M64;  Amdt  Na  1833] 

RIN212(MkA66 

Standard  Inatrument  Approach 
Prooaduraa:  Mliralliiitniiii 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  nils  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPsJ  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
fecilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  R^[ister 
on  December  31, 1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Excanination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
wdiich  originated  the  SIAP. 
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For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (AFA- 
200),  FAA  Headquartere  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  aLiport  is 
located. 

By  Subscription 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Dociunents,  U.S. 
Govemment  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Bcanch  {AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Admiiristraticn,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMBfTARY  MFORMAT10N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDQ/Permanent  CP)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviations^Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  thmr  verbatim 
publication  in  the  Federal  Esgictat 
expensive  and  impractical.  Further, 
ainnen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  or  aeronautical  materials. 
Thus,  the  advantages  of  incorporadon 
by  refiarence  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendioent  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nimaber. 

The  Role 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPS.  For  safety  emd 
timeliness  of  change  coi»iderations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SIAP.  The  SIAP  infonnadon  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanenL  With  conversion  to 
FDC/P  NOTAMs.  the  respeetive  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  direcUy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiulher,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  efiecUve  in  less  than  30  days. 

ConciuMon 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operadonally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"si^ficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  im])act  on  a  substantial 
niimber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Snbjecto  in  14  CFK  Part  07 

Air  Traffic  Contitd,  Airports^ 
Navigation  (Air). 


Issued  in  Washington,  DG  on  October  31, 
1997. 

Uckard  a  Gonloa. 
Deputy  Director,  Flight  Standarda  Serviee. 

Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  del^atad  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Proceduree,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  followrs: 

Aothiwtty:  49  U.S.C.  40103,  40113.  40120. 
44701;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  te  read  as 
follows: 

H  97.23, 97.2S,  07.27,  •7.2a,  97.31. 97.33, 
97.36    (Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  8  97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  •  Effective  Deeemlter  4.  J997 

Des  Moines,  lA.  Des  Moines  Intl,  ILS  RWY 

31R.  Amdt  20 
Minneapolis,  MN,  Minneapolis-St  Paul  Intl/ 

Wold-Chunberlain.  ILS  PRM  RWY  30L. 

(Simultaneous  Close  Parallel),  Amdt  1 
Minneapolis.  MN,  Minneapolis-St.  Paul  Intl/ 

Wold-Chamberlain,  ILS  PRM  RWY  30R, 

(Simultaneous  Close  Parallel),  Amdt  1 
Lee's  Summit,  MO,  Lee's  Summit  Municipal, 

NDB  RWY  18.  Orig 
Lee's  Summit,  MO,  Lee's  Summit  Municipal, 

NDB  RWY  36,  Orig 
St  Louis,  MO.  Lambert-St  Louis  Intl.  ILS 

RWY  6.  Orig 

•  •  'Effectivejdauary  1.1998 

Qnm  Valley,  CA.  Nevada  County  Air  Park, 

VOR  OR  GPS-A.  Amdt  1 
Hualia.  AK,  Huslia,  VOR/DME  RWY  3.  Orig 
Huslia.  AK.  HusUa,  VOR/DME  RWY  21,  Orig 
Nome,  AK,  Nome,  MLS  RWY  9,  Orig 
Stuart,  FL,  Witham  Field,  GPS  RWY  12,  Orig- 

A.  CANCELLED 
Winter  Haven,  FL.  Winter  Haven's  Gilbert, 

VOR/DME  OR  GPS-A,  Amdt  6 
Boone,  lA,  Boon  Muni.  NDB  OR  GPS  RWY 

32.  Amdt  6  

Boone.  L\,  Boone  Muni.  CCKTER  NDB  OR 

GPS  22.S,  Amdt  4 
Dwight,  IL,  Dwight,  NDB  OR  GPS  1  RWY  27, 

Amdt  3,  CANCELLED 
Dwight  IL,  Dwight,  GPS  RWY  27,  Orig 
Graenville,  MS,  Mid  DelU  Regl,  C3>S  RWY 

18L,Orig 
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Greenville,  MS.  Mid  Delta  Ragl,  GPS  RWY 

18R.Orig 
Greenville.  MS,  Mid  Delta  Regl,  GPS  RWY 

36L.Orig 
Greenville.  MS,  Mid  DelU  RagL  GPS  RWY 

38R.Oiig 
Chapel  HiU.  NC.  HoTKe  Williams.  GPS  RWY 

27,  Orig 

Smithfield,  NC,  Johnston  County,  NDB  RWY 

3,  Orig 
Smithfield.  NC,  Johnston  County,  ILS  RWY  3, 

Orig 
Smithfield,  NC,  Johnston  Countyi  LOC/DME 

RWY  3,  AMDT  1,  CANCELLED 
Smithfield,  NC,  Johnston  County,  NDB  OR 

GPS  RWY  21,  Amdt  6 
Crate,  NE,  Greta  Muni,  VOR/DME  OR  GPS 

RWY  17,  Amdt  3 
Crete,  NE,  Grata  Muni,  VOR/DME  RWY  35, 

Amdt  3 
Crete.  NE.  Crete  Muni.  NDB  RWY  17.  Amdt 

Crete.  NE,  CMb  Muni.  NDB  RWY  as.  Amdt 

2 
Crete,  NE.  Crate  Muni,  GPS  RWY  3S,  Orig 
Lumbarton,  NJ,  Hying  W,  VOR  OR  CPS-A, 

Amdt  2 
Lumberton.  NJ,  Flying  W,  GPS  RWY  1.  Orig 
Lumbeiton,  NJ,  Flying  W,  GPS  RWY  19.  Orig 
Syracuse.  NY.  Syracuse  Hancock  Ind,  VOR 

RWY  14,  Amdt  22 
Syracuse,  NY,  Syracuse  Hancock  Ind,  GPS 

RWY  10,  Orig 
Syracuse,  NY,  Syracuse  Hancock  Intl.  GPS 

RWY  14  Orig 
Syracuse.  NY.  SyrKuae  Hancock  bUl,  GPS 

RWY  28,  Orig 
Syracuse,  NY,  Syracuse  Hancock  Intl,  (a*S 

RWY  32,  Orig  ^^ 

Wihaington,  OH.  Clinton  Field,  GPS  RWY  ^' 

21.  Orig 
Tulsa.  OK.  Tulsa  InU,  GPS  RWY  26  Orig 
Tullahoma,  TN,  Tullahoma  Regional  Airport/ 

WM  Northern  Field,  VOR  OR  GPS-\, 

AMDT  3A,  CANCELLED 
Tullahoma,  TN,  Tullahoma  Regional  Airport/ 

WM  Northern  Field.  VOR/DME-A,  Orig 
Amaiillo,  TX,  Amarillo  Ind,  GPS  RWY  22. 

CANCELLED 
Fort  Worth,  TX,  Bouriand  Field,  GPS  RWY 

17.  Orig 
Gillette,  WY,  GUlette-Campbell  County.  LOG/ 

DME  BC  RWY  16,  Amdt  3 
Manassas,  VA,  Manassas  Regional/Harry  P 

DavU  Field,  ILS  RWY  16L.  Amdt  4 
Manassas.  VA.  Manassas  Ragional/Hany  P 

Davis  Field.  a>S  RWY  16L,  Orig 
Manassas.  VA,  Manassas  Regional/Hairy  P 

Davis  Field  GPS  RWY  34R,  Orig 
Osceola,  WI,  L  O  Simenstad  Muni,  NDB  RWY 

28.  Amdt  10 

Oscacola,  WI,  L  O  Simenstad  Muni,  GPS 

RWY  28,  Orig 
EUdns,  WV,  EUdns-Randolph  Co-Jennings 

Randolph  Field,  VOR/DME-B  Amdt  3A, 

CANCELLED 
Elkins,  WV,  Elins-Randolph  Go-Jennin^ 

Randolph  Fid,  GPS  RWY  5,  CMg 
EUdas,  WV,  EUdns-Randolph  Co-Jennings 

Randolph  Fid.  NDB-A,  Orig 
Plneville,  WV.  Kee  Field,  GPS  RWY  25,  Orig 

(FR  Doc.  97-2^727  Filed  11-10-97;  8:45  am] 
■auNQ  cooc  4ti»-ia-ii 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtatton  Adndnietostiofi 

14  CFR  Part  97 

IDociwt  Na  29063;  AmdL  No.  lasag 

mN2120nAA9B 


AGENCY:  Federal  Aviadon  . 
Administradon  (FAA).  DOT. 
ACTION:  Final  rule. 

•tMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  ThMe  regidatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safis  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  efiiective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refiarence-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1 ,  1982.  -'^-^ y 

ADOnniCI:  Availability  of  matters 
incorporated  by  refisrence  in  the 
amendment  is  as  follows: 

For  Exomii^'on 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Btdlding,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

ForPuicAiue 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquuters  Building.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  id  which  tihe,  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 


Govemment  Printing  Office. 
Washington,  DC  20402. 

FOR  RIRTHER  MFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviati(m  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

•UPPLaENTART  ■TOIIATION;  This 
amendment  to  part  97  of  the  Fednal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regidatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  5S2(a),  1  CFR  pert  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Fonns  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  P*gMT 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
ntunber. 

TheEule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  ammdments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  direcUy  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  efiiective  date  at 
least  30  days  after  publication  is 
provided. 
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Fxirther,  the  SIAPs  contained  in  this 
amendment  aie  based  on  the  ciiteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  connnerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  Elective  in  lees 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(x)y  of  technical  regulatjons  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cuirent.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  samA 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  C7R  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  October  31. 
1997. 

Richard  O.  Gordon, 
Deputy  Director.  Flight  Standards  Service. 

Adoption  of  die  Amandnwiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 


Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  pert  97  i» 
revised  to  read  as  follows: 

ABthority:  49  U.S.C  106(g),  40103. 40113. 
40120. 44701:  and  14  C7R  11.49(b)(2). 

2.  Part  97  is  amended  to  reed  as 
follows: 

f|t7.2>.  97^  91Xt,  97 J0, 97^.  97^ 
97.36    {Amended} 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  $  97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs.  identified  as  foUovrs:  (. 

•  •  •  Effective  Upon  Publication 


FDC 


10/16/97 

1(V20/97 
10/20/97 
10/20/97 
1(V21/B7 

10/22/97 
10/2^97 
ia/22«7 
10/22/97 


1(V22/97  — 

1(V22/97  

10C2/97  

1  (¥23/97  

1028/97  — 

10/29/97  


10/28/97 
10/28/97 
10/29/97 


Stale 


IL 

MS 
MS 
MS 
KS 

GA 
MN 
MN 


TX 

LA 

LA 

LA 
Ml 
LA 


City 


CHICAGO/AURORA 


PASCAQOULA 
PASCAGOULA 
PASCAGOULA 
COFFEYVILLE 

JEFFERSON  ... 
MINNEAPOLIS 
MINNEAPOUS 
MINNEAPOLIS 

rMINNSAPOUS  . 


MINNEAPOLIS  _ 
MORRIS  

LUBBOCK 

ALEXANDRIA 

ALEXANDRIA 


Aifpoft 


AURORA  MUNI  

TRENT  LOTT  INTL  .... 
TRENT  LOTT  INTL  .... 
TRENT  LOTT  INTL  .... 
COFFEYVILLE  MUNI 

JACKSON  COUNTY  . 

CRYSTAL 

CRYSTAL ._ 

FLYING  CLOUD  - 

FLYING  CLOliO  — , 

FLYING  CLOUD  

MORRIS  MUNI  _ 


ALEXANDRIA  ..._ 
GRAND  RAPIDS 
ALEXANDRIA  


LUBBOCK  INTL 

ALEXANDRIA  INTL 
ALEXANDRIA  INTL 


ALEXANDRIA  INTL  .... 
KENT  COUNTY  INTL  . 
ALEXANDRIA  INTL  .... 


FOCNa 


7«782 

7/6828 
7/6829 
7/6830 
7/6864 

7/6883 
7/6864 
7/6866 
7/6860 

7/6861 

7/6863 
7/6857 

7/6908 

7/6989 

7/6900 

7/8991 
7/6972 
7/7006 


SIAP 


VOR  OR  GPS  RWY  36,  AMOT 

1A.. 
ILSRWY17.0RK3-1A.. 
GPSRWY17,0«ia.. 
VOR  OR  GPS-A,  ORKs... 
VOR/DME  OR   GPS-A.   AMDT 

6A.. 
NDB  RWY  34.  ORIG... 
GPS  RWY  13L.  ORK3... 
VOR  OR  GPS-A.  AMDT  9B... 
VOR  OR  GPS  RWY  36.  AMDT 

11A.. 
VOR  OR  GPS  RWY  9R.  AMDT 

7A.. 
ILS  RWY  9R.  AMOT  1A.. 
VOR  OR  GPS  RWY  32,  AMOT 

4A.. 
VOR/DME  OR  TACAN  RWY  26, 

AMDT  10... 
VOR  OR  GPS  RWY  32.  ORK3- 

A.. 
VOR  OR  GPS  RWY  14.  ORIG- 

B... 
GPS  RWY  18.  0RK3-A... 
RADAR-I.AMDTIO... 
ILS/DME  RWY  14,  AMOT  U. 


Jefferson 

JACKSON  COUNTY 

Georgia 

NDB  RWY  34.  ORIG... 

FDC  Date:  10/22/97 

FDC  7/FDC  7/8««3  /19A/  Fl/P  JACKSON 
COUNTY,  JEFFERSON,  GA.  NDB  RWY  34, 
ORIG...TERMINAL  ROUTE  WOMAC  INT  TO 
COMMERCE  NDB  MIN  ALT  3700.  THIS  IS 

NDB  RWY  34  ORIG-A. 

r 
Chicago/AuTota 

AURORA  MUNI 

Illiitois 

VOR  CHI  GPS  RWY  36.  AMDT  lA... 


FDC  Date:  10/16/97 

FDC  7/6782  /ARR/FI/P  AURORA  MUNI. 
CHICAGO/ AURORA.  IL.  VOR  OR  GPS  RWY 
36,  AMDT  lA. ..CHANGE  NOTE  TO  READ... 
WHEN  CONTROL  TOWER  CLOSED  USE 
DUPAGE  ALTIMETER  SETTING.  CHANGE 
ALTERNATE  MINIMUMS  TO  READ- 
STANDARD.  EXCEPT  NA  WHEN  CONTROL 
TOWER  CLOSED.  THIS  IS  VOR  OR  GPS 
RWY  36.  AMDT  IB. 

Coffeyville 
COFFEYVILLE  MUNI 


VOR/VME  OR  GPS-A,  ADKTF  6A.. 


FDC  Date:  10/21/97 

FDC  7/6«54  /CFV/  FI/P  COFFEYVILLE 
MUNI.  COFFEYVILLE.  KS.  VOR/DME  OR 
GPS-A.  AMDT  PA..CIRCLING  MDA  1200/ 
HAA  466  CAT  A.  THIS  IS  VOR/DME  OR 
GPS-A.  AMDT  6B. 

Alexandria 

ALEXANDRLMNTL 

Louisiana 

VOR  OR  GPS  RWY  32.  ORIG-A... 

FDC  Date:  10/28/97 

FDC  7/6989  /AEXJ  FI/P  ALEXANDIRA 
INTL,  ALEXANDRIA,  LA.  VOR  OR  GPS  RWY 
32.  ORIG-A...CIRCLING  CAT  A  MDA  520/ 
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HAA  CAT  A  431.  CAT  B/C  HAA  451.  CAT 
D  HAA  551.  NOTE...RADAR  REQUIRED. 
THIS  IS  VOR  OR  Q>S  RWY  32.  ORIG-B. 

Alexandrki 

ALEXANDRIA  INTL 

Louisiana 

VOR  OR  GPS  RWY  14.  ORIG-B... 

FDC  Date:  10/28/97 

FDC  7/6900  /AEX/  FI/P  ALEXANIffilA 
INTL.  ALEXANIXUA.  LA.  VOR  CHI  GPS  RWY 
14.  ORIG-B...CIRCLINC  CAT  A  MDA  520/ 
HAA  CAT  A  431.  CAT  B/C  HAA  451,  CAT 
D  HAA  551.  NOTE...WHEN  R-3801  B 
ACTIVE.  RADAR  REQUIRED.  N0TE...F09 
INOPERATIVE  ALSF  INCREASE  S-14  CAT 
D  VISraiUTYTO  IV4.  THIS  IS  VOR  OR  (a>S 
RWYl4.CmiG-C 

Alexandria 

ALEXANDRIA  INTL 

Louisiana 

VOR  OR  GPS  RWY  18.  ORIG-A... 

FDC  Date:  10/28/97 

FDC  7/6991  /AEX/  FI/P  ALEXANDRL\ 
INTL,  ALEXANIffilA,  LA  GPS  RWY  18, 
ORIG-A...NOTE...  WHEN  R-3801  A  OR  B 
ACTIVE,  RADAR  REQUIRED.  THIS  IS  GPS 
RWY  18,  ORIG-B. 

Alexandria 

ALEXANIHUA  INTL 

Louisiana 

ILS/DME  RWY  14,  AMDT  1... 

FDC  Date:  10/20/97 

FDC  7/7006  /AEX/  FI/P  ALEXANDRIA 
INTL,  ALEXANIKUA.  LA.  ILS/DME  RWY  14, 
AMDT  l...CaaJNG  CAT  A  MDA  520/HAT 
CAT  A  431.  CAT  B/C/  HAT  451.  CAT  D  HAT 
551.  NOTE...  WHEN  R-3801  B  ACTIVE, 
RADAR  REQUIRED.  THIS  IS  JLSfDME  RWY 
14,  AMDT  lA. 

Grand  Bapide 

KENT  OOUhTTY  INTL 
MmtUuAN 
RADAR-1.  AMDT  10... 
FDC  Data:  10/28/07 

FDC  JlWWGBtSU  FI/P  KENT  COUNTY 
INTL.  GRAND  RAPIDS.  ML  RADAR-1, 
AMDT  10...S-26R  MDA  IIBO/HAT  373  ALL 
CATS.  THIS  IS  RADAR-1.  AMDT  lOA. 

MOffTW 

MORRI5MUNI 

Minnesota 

V(»  OR  (a>S  RWY  32,  AMDT  4A... 

FDC  Data:  10/28/97 

FDC  7/6657 /MOX/ FI/P  MORRIS  MUNL 
MORRIS.  MN.  VCm  CMl  GPS  RWY  32.  AMDT 
4A...CHANGE  DME  MNMS...S-32...  MDA 
1500/HAT  370.  ALL  CATS.  THIS  IS  VOR  OR 
a>SRWY32.AMDT4B. 

MinimapoUa 

FLYINGCLOUD 

Minnaaota 

VOR  C«  GPS  RWY  36.  AMDT  llA... 

FDC  Data:  10/22/07 

FDC  7/6860 /PCM/ FI/P  FLYING  CLOUD. 
MDOIEAPCHJS.  MN.  VOR  OR  GPS  RWY  36. 
AMDT  11A..JXLETB  NOTE...WHEN 
GONTRffl.  TOWER  CLOSED.  USE 
MINNEAPOLIS  ST.  PAUL  INTL  ALTIMETER 
SCTTING  AND  DUCRBASE  ALL  MDA'S  40 
FEETIXLETE  PRCMILB  NOTE..  J^STERISK 


1460  WHEN  USING  MINNEAPOLIS 
ALTIMETER  SETTING.  ALTERNATE  MNMS 
STANDARD.  ADD...CHART  ASOS.  THIS  IS 
VOR  cm  GPS  RWY  36.  AMDT  IIB. 

Miruteapolu 

FLYINGCLOUD 

Minnesota 

VOR  C»  £3»S  RWY  9R.  fMSETT  71A-.. 

FDC  Date:  10/22/97 

FDC  7/6861  /FCM/  FI/P  FLYING  CLOUD. 
MINNEAPOLIS,  MN.  VOR  OR  GPS  RWY  9R, 
AMDT  7A...DELETE  NOTE...WHEN 
CONTROL  TOWER  CLOSED.  USE 
MINNEAPOLIS  ST.  PAUL  INTL  ALTIMETER 
SETTING  AND  INCREASE  ALL  MDA'S  40 
FEET  AND  INCREASE  CAT  C  S-4R  mdE  VIS 
TO  V4  MILE.  IKLETE  PROFILE  NOTE... 
ASTERISK  1400  WHEN  USING 
MINNEAPOLIS  ALTIMETER  SETTING. 
ALTERNATE  lOfMS  STANDARD.  ADD... 
CHART  ASOS.  THIS  IS  VOR  OR  GPS  RWY 
OR.  AMDT  7B. 

Minneapolis 

FLYING  CLOUD 

Minnesota 

ILS  RWY  9R.  AMDT  lA... 

FDC  Date:  10/22/97 

FDC  7/6863/FCM/FI/P  FLYING 
CLOUD,  MINNEAPOLIS.  MN.  ILS  RWY 
9R.  AMDT  1A..,DELETE  NOTE...  WHEN 
CONTROL  TOWER  CLOSED,  USE 
MINNEAPOLIS  ST.  PAUL  INTL 
ALTIMETER  SETTING  AND  INCREASE 
ALL  DH/MDA'S  40  FEET,  AND 
INCREASE  CAT  C  S-LOC  9R  DME  VIS 
TO  V4  MILE.  DELETE  PROFILE 
NOTE...ASTERISK  1380  WHEN  USING 
MINNEAPOLIS  ALTIMETER  SETTING. 
ALTERNATE  MNMS  STANDARD.         ^ 
ADD...CHART  ASOS.  THIS  IS  ILS  RWY 
BR.  AMDT  IB. 

MinntapoUs 

CRYSTAL 

Minneasota 

GPS  RWY  13L,  ORIG... 

FDC  Date:  10/22/97 

fdc  7/6864  /mkj  fi/p  crystal, 
minneapolis.  mn.  gps  rwy  13l. 
ork;...delete...minneapolis 

ALTIMETER  SETTING  MNMS.  DELETE 
NOTE...  WHEN  CONTROL  TOWER 
CLOSED.  USE  MINNEAPOLIS 
ALTIMETER  SETTING.  AIX)...  CHART 
ASOS.  THIS  IS  CPS  RWY  13L.  AMDT 
ORIG-A. 

MinneapoUt 

CRYSTAL 

Minnesota 

VOR  OR  Ca>S-A,  AMDT  9B... 

FDC  Date:  10/22/97 

FDC  7/6865  /MIC/FI/P  CRYSTAL, 
MINNEAPOLIS.  MN.  VOR  OR  CPS-A. 
AMDT  9B...DELETE...  MINNEAPOLIS 
ALTIMETER  SETTING  MNMS.  DELETE 
NOTE...  WHEN  CONTROL  TOWER 
CLOSED.  USE  MINNEAPOLIS 
ALTIMETER  SETTING.  ALTERNATE 


MNMS  STANDARD.  ADD...  CHART 
ASOS.  THIS  IS  VOR  OR  GPS-A.  AMDT 
9C. 

Patcagoula 

TRENT  LOTT  INTL 

Mississippi 

ILS  RWY  17.  ORIG-A  ■, 

FDC  Date:  10/20/97... 

FDC  7/6828  /PQL/  FI/P  TRENT  LOTT 
INTL.  PASCAGOULA,  MS.  ILS  RWY  17. 
ORIG-A...DELETE  NOTE...  OBT/UN 
LOCAL  ALTIMETER  SETTING  ON 
CTAF,  WHEN  NOT  RECEIVED  USE 
MOBILE  ALTIMETER  SETTING. 
MOBILE  ALTIMETER  SETTING 
MINIMUMS  FOR  INOPERATIVE 
MALSR.  INCREASE  S-4LS  RWY  17 
VISIBILITY  TO  1  ALL  CATS.  DELETE... 
MOBILE  ALTIMETER  SETTING 
MINIMUMS.  THIS  IS  ILS  RWY  17, 
ORIG-B. 

Ptucogoula 

TRENT  LOTT  INTL 

Mississippi 

GPS  RWY  17,  ORIG... 

FDC  Date:  10/20/97 

FDC  7/6829  /PQL/  FI/P  TRENT  LOTT 
INTL.  PASCAGOULA.  MS.  GPS  RYTtt 
17.  ORIG...E«LETE  MOBILE.  AL. 
ALTIMETER  MINIMUMS.  DELETE 
NOTE...  OBTAIN  LOCAL  ALTIMETER 
SETTING  ON  CTAF,  WHEN  NOT 
RECEIVED  USE  MOBILE  ALTIMETER 
SETTING.  THIS  IS  CPS  RWY  17.  ORIG- 
A. 

Pascagoula 

TRENT  LOTT  INTL 

Mississippi 

VOR  OR  GPS-A.  ORIG... 

FDC  Date:  10/20/97 

FDC  7/6830  /PQL/FI/P  TRH^  LOTT 
INTL,  PASCAGOULA,  MS.  VOR  OR 
CPS-A,  ORIG.. DELETE  MOBILE 
ALTIMETER  SETTING  MINIMUMS. 
DELETE  NOTE...  OBTAIN  LOCAL 
ALTIMETER  SETTING  ON  CTAF.  IF 
NOT  RECEIVED  USE  MOBILE 
ALTIMETK  SETTING.  ALTERNATE 
MINIMUMS...  CATS  A/B/C 
STANDARD.  CAT  D  800-2V«.  THIS  IS 
VCHt  OR  GPS-A,  ORIG-A. 

Lubbock 

LUBBOCKINTL 

Texas 

VOR/DME  OR  TACAN  RWY  26.  AMDT 

10... 
FDC  Date:  10/23/97 

FDC  7/6g08/LBB/FI/P  LUBBOCK 
INTL.  LUBBOCK.  TX.  VOR/DME  OR 
TACAN  RWY  26.  AMDT  10...S-26 
VSBY  CAT  A/B  l.CHANGE 
INCH>ERATIVE  TABLE  NOTE  TO 
READ...  INOPERATIVE  TABLE  DCSS 
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NOT  APPLY.  THIS  IS  VOR/DME  OR 
TACAN  RWY  26.  AMDT  lOA. 

V       (FR  Doc.  97-29726  Filed  11-10-97:  8:45  ami 

■LUNQ  COM  4tie-1»-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatrallon 

21  CFR  Part  520 

Oral  Doaage  Form  New  Animal  Oruga; 
Ctitorte^acycUna  Powder 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulatirais  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific.  Inc.  The  ANADA 
provides  for  oral  use  of  chlortetracycline 
hydrochloride  soluble  powder  in  the 
drinking  water  of  swine  for  control  and 
treatment  of  certain  diseases  caused  by 
pathogens  siisceptible  to 
chlortetracycline  and  chickens  and 
turkeys  for  control  of  certain  diseases 
caused  by  pathogens  susceptible  to 
chlortetracycline. 

EFFECTIVE  DATE:  NdVember  12, 1997. 
FOR  FURTXER  IIFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  For  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-627-0209. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  lac,  3915  Sbuth  48th  Street 
Terrace,  P.O.  Box  6457,  St.  Joseph.  MO 
64506-0457.  Bled  ANADA  200-236  that 
provides  for  oral  use  of  chlortetracycline 
hydrochloride  soluble  powder  in  animal 
drinking  water  as  follows:  (1)  Swine: 
Control  and  treatment  of  bacterial 
enteritis  (scours)  caused  by  Escherichia 
coli  and  Salmonella  spp.,  and  bacterial 
pneumonia  associated  with  PaatebaeUa 
spp..  Actinobacillus  pleuropneumoniae 
{Haemophilus  spp.)  and  Klebsiella  spp.; 
(2)  Chickens:  Control  of  infectious 
synovitis  caused  by  Mycoplasma 
synoviae,  and  chronic  respiratory 
disease  (CRD)  emd  air-sac  infections 
caused  by  M.  gallisepticum  and  E.  coir, 
and  (3)  Turkeys:  Control  of  infectious 
synovitis  caused  by  M.  synoviae  and 
complicating  bacterial  organisms 
associated  with  bluecomb  (transmissible 
enteritis,  coronavirai  enteritis). 

Approval  of  Phoenix  Scientific  Loc.'s 
ANADA  200-236  chlortetracycline 
hydrochloride  soluble  powder  is  as  a 
generic  copy  of  ADM  Animal  Health  k 


Nutrition  Div.'s  NADA  65-256     . 
ChlortetT**-Soluble-0  chlortetracycline  ^ 
hydrochloride  soluble  powder.  ANADA 
200-236  is  approved  as  of  September 
24, 1997,  and  the  regulations  are 
amended  in  21  CFR  520.445b(b)  to 
reflect  the  approval.  The  basis  for      ^ 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  vrith  the  freedom  of 
information  provisions  of  21  CFR'^iart 
20  and  514.11(e)(2)(ii),  a  summary  of 
safiety  and  efiectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Paridawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  ajn.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25. 33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  enviroiunent  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  reqtiired. 

List  of  Subfecti  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Antkority:  21  U.S.C  360b. 


f  520.4456    U 

2.  Section  520.445b  Chlottetracyctine 
powder  (cblortetracycUne  hydrochloride 
or  chlortetracycline  bisulfite)  is 
amended  in  paragraph  (b)  by  removing 
"No.  017519"  and  adding  in  its  place 
"Nos.  017519  and  059130." 

Dated:  October  22, 1997. 
Stephen  F.  Sndlof; 

Director,  Center  far  VetmirHuy  Mediaae. 
[FR  Doc.  97-29650  Filed  11-10-97;  8:45  am) 
I  COOK  4i«»-si-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPartS20 

Oral  Doaaga  Form  Naw  Anhnal  Drugs; 
Naomycin  Sulfata  Oral  Solution 

AQBUCY:  Food  and  Drug  Administradon, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
anipial  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  dr\ig  application  (ANADA) 
filed  by  Pharmacia  &  Up)ohn  Co.  The 
supplemental  ANADA  provides  for  a    ^ 
shorter  withdrawal  period  following  use 
of  neomycin  sulfate  oral  solution  in  the 
drinking  water  or  in  milk  for  catde 
(excluding  yftal  calves),  swine,  sheep, 
and  goats  for  the  treatment  and  control 
of  colibacillosis. 

EFFECTIVE  DATE:  Novembw  12. 1997. 
FOR  FURmER  MFORMATION  CONTACT:    . 
Lonnie  W.  Luther.  Center  for  Vetwinary 
Medicine  (HFV-102).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855.  301-827-0209. 
SUPPLaiBfTARY  WTOnMATION;  Pharmacia 
k  Upjohn  Co..  7000  Pcntage  Rd.. 
Kalamazoo.  MI  49001-0199.  filed 
supplemental  ANADA  200-113  that 
provides  for  a  shorter  withdrawal  period 
following  use  of  neomycin  sulfate  oral 
solution  in  the  drinking  water  or  in  milk 
for  cattle  (excluding  veal  calves),  swine, 
sheep,  and  goats  for  the  treatmoit  and 
control  of  colibacillosis  (bacterial 
enteritis)  caused  by  Escherichia  coli 
susceptible  to  neomvcin  sulCste. 

Approval  of  supplemental  ANADA 
200-113  is  as  a  generic  copy  of  the 
sponsor's  approved  supplemental 
NADA  11-315.  The  supplemental 
ANADA  is  approved  as  of  February  7, 
1997,  and  the  regulations  are  amended 
in  §  520.1485(d)(3)  (21  CFR 
520.1485(dK3))  to  reflect  the  approval. 

The  previously  approved  supplement 
to  NADA  11-315  included  data  to 
support  revised  toleraiu»s  for  residues 
of  neomycin  in  the  ecfible  tissues  of 
catde.  swine,  sheep,  and  goats.  Baaed  on 
evaluation  of  the  data  as  provided  in  the 
"General  Principles  for  Evaluating  the 
Safety  of  Compounds  Used  in  Food- 
Producing  Animals  Guidelines," 
tolerances  of  1.2  parts  per  million  (ppm) 
in  muscle,  3.6  ppm  in  liver,  and  7.2 
ppm  in  kidney  and  bt,  and  withdrawal 
times  of  1  day  for  cattie.  2  days  for 
sheep,  and  3  days  for  swine  and  goats 
were  established.  The  revised 
withdrawal  times  were  established  in  21 


■^. 


CFR  520.14e4(cK3)  and  now  for 
ANADA  200-113  in  §  520.1485(d)(3). 

No  additional  effectiveness  or  safety 
studies  were  required  for  this  approval. 
Therefore,  a  freedom  of  information 
summary  is  not  required.  A  summary  of 
data  and  information  submitted  to 
support  the  original  ANADA  approval 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Admiidstration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
0  ajn.  and  4  pjn..  Monday  through 
FHday. 

The  agency  has  detennined  under  21 
CFR  25.33(a)(1)  Uiat  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Ual  afSabfacts  in  21  CFR  Part  520 

Animal  drugs, 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANMAL  DRUGS 

1.  The  authority  dtation  for  21  CFR 
part  520  continues  yo  read  as  follows; 

Atriharity:  21  U.&C  360b. 

2.  Section  520.1485  is  amended  by 
revising  the  last  sentence  of  paragraph 
(dX3)  to  read  as  follows: 


(S20>14H    Naoniycln 


(d)  •  •  • 

(3)  *  *  *  Discontinue  treatment  prior 
to  slaughter  as  follows:  For  sponsor 
059130:  30  days  for  cattie  and  goats,  and 
20  da)rs  for  swine  and  sheep;  for 
sponsors  000009  and  050604: 1  day  for 
catde,  2  days  for  sheep,  and  3  days  for 
swine  and  goats. 

Dated:  October  10, 1997. 
Kooart  C>  LtvingstoB, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc  97-29654  Filed  11-10-97;  8:45  am) 
aaiaai  oooa  4i«s-M-r 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  568 

Nafw  Animal  Drugs  for  Usa  In  Animal 
roadi:  Madlcsta  d  Tsad  Anollctlona. 
Lssalocld;  Tachnical  Amandmant 

AOBiCV:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  technical 
amendmenL 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
correct  assay  limits  for  lasalocid  in  Type 
A  medicated  articles.  Although  a 
supplement  to  the  new  animal  drug 
application  (NADA)  was  approved,  the 
regulations  had  not  been  previously 
amended  to  reflect  that  approval.  At  this 
time  the  regulations  are  amended  to 
reflect  the  current  assay  limits  in  die 
approved  NADA. 

EFFECTIVE  DATE:  November  12. 1997. 

FOR  FURTHER  SVORMATION  CONTACT: 
Mary  G.  Leadbetter,  Center  for 
Veterinary  Medicine  (HFV-143).  Food 
and  Drug  Administration.  7500  Standish 
PL.  Rockville,  MD  20855.  301-594- 
1662. 

8UPPLEMBITARY  WTOHMATION;  FDA  is 
amending  the  regulation  concerning  use 
of  animal  drugs  in  medicated  feeds  in 
§  558.4((d)  (21  CFR  558.4(d))  to  reflect 
that  the' assay  limit  for  lasalocid  Type  A 
medicated  articles  is  95  to  115  percent 
of  the  labeled  amount.  Althou^^  the 
origiDal  approval  for  NADA  96-298 
Hoffmann-LaRoche.  Inc.,  provided  for  a 
10  percent  overage  (an  assay  limit  of  100 
to  120  percent),  a  supplemental 
approval  dated  August  25. 1992,  revised 
that  overage  to  5  percent  (95  to  115 
percent),  llie  regulation  in  §  5S8.4(d)  is 
amended  in  the  table  entitled  "Category 
I."  in  the  entry  for  "Lasalocid." 
accordingly. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  fiseds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  bn  21  CFR 
part  558  continues  to  read  as  follow*: 

AaAoritr-  21  U.S.C  S60b,  371. 


55o8l4    {AnMndadQ 

2.  Section  558.4  Medicated  feed 
appticationi  is  amended  in  paragra[rii 
(d),  in  die  table  entided  "Category  I."  in 
the  entry  for  "Lasalocid."  in  the  secoiul 
coliunn  by  removing  "100-120"  and 
adding  in  its  place  "95-115". 

Dated:  October  21, 1997. 

Kobsrt  C  UTingMoBi 

DtiBCtor,  Office  of  New  Animal  Drug 
Evaluation,  Cento- for  Veterinary  Medicine. 

[FR  Doc.  97-29649  Filed  11-10-97;  8:45  am) 
I  COOK  41SS-S1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Nsw  Animal  Druga  for  Usa  In  Animal 
raads;  AmpfoBum  Plus  Ethopsbis 
Badtiadn  Zinc  and  Roi 


AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


':  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drxig  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  amprolium  plus 
ethopabate  with  bacitracin  zinc  and 
roxarsone  T3rpe  A  medicated  articles  to 
make  Type  C  medicated  broiler  chicken 
feeds  used  a^an  aid  in  the  prevention 
of  coccidiosis  and  improved  feed 
e£Bciency  or  improved  feed  efficiency 
and  improved  pigmentation. 
EFFECTIVE  DATE:  November  12, 1997. 
FOR  FURTHER  IIFORMATION  CONTACT: 
Jeffrey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1602. 
SUPPLBBfTARY  MFORMATKM:  Alpharma 
Inc..  One  Executive  Dr.,  P.O.  Box  1399. 
Fort  Lee.  NJ  07024,  filed  ANADA  200- 
214  that  provides  for  combining 
approved  amprolium  plus  ethopabate 
with  bacitracin  zinc  and  roxarsone  Type 
A  medicated  articles  to  make  Type  C 
medicated  broiler  feeds.  The  Type  C 
medicated  faed  containing  amprolium 
113.5  grams  i>er  ton  (g/t)  plus 
ethopabate  36.3  g/t  with  bacitracin  zinc 
10  to  50  g/t  and  roxaraone  15.4  to  45.4 
g/t  is  used  as  an  aid  in  the  prevention 
of  coccidiosis  where  severe  exposure  to 
coccidiosis  from  Eimeria  acemdina,  E. 
maxima,  and  E.  brunetti  is  likely  to 
occtu.  and  for  improved  feed  efficiency. 
The  T3rpe  C  medicated  feed  containing 
amprolium  113.5  g/t  plus  ethopabate 
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36.3  g/t  with  bacitracin  zinc  10  g/t  and 
roxarsone  30  to  45.4  g/t  is  used  as  an  aid 
in  the  prevention  of  coccidiosis  where 
severe  exposure  to  coccidiosis  from  E. 
acervulina,  E.  maxima,  and  E.  brunetti 
is  likely  to  occur,  and  for  improved  feed 
efficiency  and  improved  pigmentation. 

Alpharma  Inc.'s  ANADA  200-214 
provides  for  combining  approved 
AMPROL  HI-E®  (Merck  Research 
Laboratories'  amproUum  and  ethopabate 
NADA  13-461).  ALBAC®  (Alpharma 
Inc.'s  bacitracin  zinc  ANADA  200-223), 
and  S-NTTRO®  (Alpharma  Inc.'s 
roxarsone  NADA  7-891)  Type  A 
medicated  articles  to  make  the  • 
combination  drug  Type  C  medicated 
fiaeds. 

Alpharma  Inc's  ANADA  200-214  is 
approved  as  a  generic  copy  of 
Hoffinann-LaRoche,  Inc's  NADA  105- 
758.  The  ANADA  is  approved  as  of 
November  12, 1997,  and  the  regulations 
are  amended  in  21  CFR  558.58(d)(lHiii) 
to  reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2Kii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  pjn.,  Monday  through 
Friday. 

The  agency  has  determine  imder  21 
CFR  25.33  that  this  action  is  of  a  type 
that  does  not  individiially  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  luider 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aothoritr-  21  aS.C.  36Qb,  371. 

i55&58    [Amended] 

2.  Section  558.58  AmproUum  and 
ethopabate  is  amended  in  the  table  in 
paragraph  (d)(l)(iii)  in  the  entry  for 
"Bacitracin  10  to  50  phis  roxarsone  15.4 


to  45.4  (0.0017%  to  0.005%)"  under 
"Limitations"  by  removing  "No. 
000004"  both  times  it  appears  and 
adding  in  their  place  "Nos.  000004  and 
046573".  and  imder  "Sponsor"  by 
removing  "000004"  and  adding  in  its 
place  "000004, 046573". 

Dated:  October  22, 1997. 
Stephen  F.  Sandlof; 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  97-29653  FUed  11-10-97;  8:45  am) 

BtLUNQ  cooe  4iao-*i-r 


DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surfaca  Mining  Roclamation 
and  EnforcMn«nt 

30  CFR  Part  946 
[VA-IOe-FOR]  ^ 

Virginia  Raguiatory  Program 

AGBICY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  and 
explains  an  OSM  decision  on  a 
provision  of  a  proposed  amendment 
submitted  by  the  State  of  Virginia  as  a 
modification  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  OSM  published  its 
decision  on  the  provision  in  a 
September  17, 1997,  final  rule  Federal 
Register  dociunent.  The  provision 
concerns  an  exemption  from  the 
requirement  to  conduct  mitigation 
measures  to  prevent  or  lessen  the 
impact  of  subsidence  damage,  when 
planned  subsidence  mining  methods  are 
used,  when  the  structure  owners  deny 
the  permittee  access  to  implement  the 
measures  to  minimize  material  damage. 
DATES:  Effective:  November  12, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  1941 
Neeley  Road,  Suite  201,  Compartment 
116,  Big  Stone  Gap,  Virginia  24219,    (^ 
Telephone:  (540)  523-4303. 
3UPPI.EMENTARY  INFORMATION:  By  letter 
dated  May  21, 1996  (Administrative 
Record  No.  VA-882),  Virginia  submitted 
amendments  to  the  Virginia  program 
concerning  subsidence  damage.  The 
amendments  are  intended  to  make  the 
Virginia  program  consistent  with  the 
Federal  regulations  as  amended  on 
March  31,  1995  (60  FR  16722).  Virginia 
stated  that^the  proposed  amendments 
implement  the  standards  of  the  Federal 


Energy  Policy  Act  of  1992,  and  sections 
45.1-243  and  45.1-258  of  the  Code  of 
Virginia. 

On  September'l7, 1997.  OSM 
approved,  with  certain  exceptions,  the 
amendment  submitted  by  Virginia  (62 
FR  48758).  This  document  revises  and 
explains  one  of  OSM's  decisions. 

SubsidenGe  Control 

In  the  September  17, 1997,  final  rule. 
Federal  Register  dociunent,  OSM -Mated 
that  it  was  approving,  for  longwall 
mining  permittees,  Virginia's  proposed 
language  at  480-03-19.817.121(a)(2)(iii) 
concerning  an  exemption  from  the 
requirement  to  conduct  mitigation 
measures  to  minimize  material  damage 
bom  subsidence.  The  exemption  woijdd 
apply  when  the  structure  owners  deny 
the  permittee  access  to  implement  the 
measiires  to  minimize  material  damage. 
(See  Finding  No.  5  of  the  September  17, 
1997,  final  rule,  62  FR  48760. 

In  that  finding.  OSM  excluded  room 
and  pillar  retreat  mining  from  qualifying 
for  the  proposed  exemption.  Upon 
further  consideration  of  Virginia's 
proposed  provision  at  480-03— 
19.817.121(a)(2)(iii).  OSM  is  changing  is 
previous  finding  and  decision.  The 
rational  for  the  revised  decision  is 
discussed  below.  The  following  finding 
replaces  the  preamble  discussion  for 
that  part  of  Finding  5  that  concerns 
amendments  to  subsection  (a)  of  480- 
03-19.817.121,  in  the  final  rule  (62  FR 
48758,  second  and  third  columns  on 
p^e  48760). 

5.  §  480-03-1 3.81 7.121    Subsidence 
Control 

Subsection  (a)  concerning  measures  to 
prevent  or  minimize  damage  is 
amended  by  adding  new  language  (at 
new  subsection  (a)(2))  to  provide  that 
planned  subsldooce  must  include 
measures  to  minimize  material  damage 
to  protected  structures,  except  if  the 
permittee  has  written  consent  of  the 
structure  owners,  the  costs  of  sudi 
measures  exceed  the  anticipated  costs  of 
repair  (imless  the  anticipated  damage 
would  constitute  a  threat  to  health  or 
safety),  or  the  structure  owners  deny  the 
permittee  access  to  implement  the 
measures  to  minimize  material  damage 
and  the  permittee  provides  written 
evidence  of  good  faith  efforts  to  obtain 
access. 

The  proposed  language  is 
substantively  identical  to  and  no  less 
effective  than  the  counterpart  Federal 
language  at  30  CFR  817.121(a)(2)  with 
one  exception.  30  CFR  817.121(a)(2) 
contains  no  counterpart  to  the  proposed 
language  that  provides  an  exception  to 
the  requirement  to  include  measures  to 
minimize  material  damage  to  protected 
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structures  if  the  structure  owners  deny 
the  permittee  access  to  implement  the 
measures  to  minimize  material  damaras. 

"Planned  subsidence  in  a  predictable 
and  controlled  manner"  includes 
longwall  mining  and  pillar  retreat 
mining.  Mitigation  efforts  performed  on^ 
the  su^ce  to  minimize  material  damage 
from  planned  subsidence  include 
trenching,  bracing,  or  jacking  of  the 
structures  to  be  protected.  These 
mitigation  measures  remain  in  place 
while  the  ground  imderneath  the 
structures  subsides,  keeping  the 
structures  level  and,  thereby,  helping  to 
minimizing  damage  to  the  structures. 

It  is  possible  to  prevent  or  minimize 
damage  to  the  siuface  and  surface 
structures  by  leaving  coal  in  place  (for 
example,  by  leaving  support  pillars  or 
reducing  the  width  of  a  longwall 
extraction  panel).  Such  undergroimd 
measures  are  not  imdertaken,  however, 
if  the  approved  mining  method  involves 
planned  subsidence  in  a  predictable  and 
controlled  manner  as  vidth  longwall  and 
pillar  retreat  mining,  "because  they  are 
not  normally  consistent  with  longwall 
technology."  (60  FR  at  16731)  As  stated 
in  the  final  rule  preamble  to  30  C7R 
784.20(b).  "OSM  does  not  intend  to 
require  anything  other  than  surface 
measures  to  minimize  material  damage 
from  longwall  mining  where 
conventional  imdeiground  measures 
may  not  be  practicable."  (60  FR  at 
16731)  Note  that  in  the  preamble,  OSM 
used  the  term  "longwall  mining"  to 
refer  to  the  "longwall  mining  and  pillar 
recovery  technologies."  (60  FR  at  16731) 

Subsidence  is  a  natural  and  conunon 
result  of  undergroimd  mining.  However, 
there  is  a  clear  distinction  between  the 
mining  methods  that  produce  planned 
subsidence  and  those  that  produce 
unplanned  subsidence.  The  following  is 
a  brief  explanation  of  planned  and 
unplanned  subsidence  and  the  mining 
methods  that  produce  them. 

Unplanned  subsidence.  The  standard 
method  of  room  and  pillar  mining 
produces  unplanned  subsidence. 
Standard  room  and  pillar  mining  is 
accomplished  as  follows.  First,  a  series 
of  parallel  paths  are  cut  through  the 
coal.  These  cuts  are  called  entries.  As 
the  entries  are  increased  in  length,  they 
are  connected  together  by  cutting  a 
series  of  cross  cuts  through  the  coal 
from  one  entry  to  the  next  These  cross 
cuts  produce  a  series  of  coal  pillars 
surrounded  by  mined-out  spaces  (called 
rooms).  Room  and  pillar  mining 
produces  a  pattern  much  like  a  common 
checkerboard:  on  a  checkeifaoard,  each 
black  square  is  siurounded  by  red 
squares.  In  a  room  and  pillar 
undraground  mine,  a  pUlar  of  coal  is 
surrounded  by  mined-out  coal.  In 


standard  room  and  pillar  mining,  the 
pillars  are  left  in  place  to  support  the 
rock  (roof)  above  the  coal  layer. 

The  size  of  the  pillar  that  is  left  to 
support  the  roof  is  determined  by  the 
strength  of  the  coal,  depth  of  the  coal, 
the  characteristics  of  the  rock  (above  the 
coal)  that  is  being  supported,  and  the 
width  of  the  entry  system.  The  pillars  in 
place  support  the  roof  of  an 
underground  coal  mine  for  an 
undetermined  length  of  time.  It  is 
possible  that,  sometime  in  the  future, 
roof  and/or  pillar  failure  may  occur  and 
surface  subsidence  may  take  place. 
Normally,  the  extraction  of  coal  from 
this  type  of  mine  development  is  less 
than  70  percent. 

Planned  subsidence.  Planned 
subsidence  is  achieved  by  both  retreat 
mining  of  the  pillars  of  a  room  and 
pillar  system,  and  by  longwall  mining. 
In  retreat  mining,  the  pillars  of  a  room 
and  pillar  system  are  reduced  in  size 
(robbed)  as  the  miners  retreat  back  out 
of  the  room  and  pillar  system.  In  retreat 
mining,  the  pillars  are  leduced  in  size 
to  the  point  of  allowring  a  controlled 
failure  of  the  roof  (roof  fall)  to  occur. 
Total  extraction  of  coal  within  the  area 
defined  for  retreat  mining  is  usually 
greater  than  75  percent.  It  is  important 
to  note  that  in  pillar  retreat  mining,  it 
is  essential  that  the  roof  fall  take  pface 
in  order  to  reduce  the  forces  on  the 
remaining  pillars.  If  the  load  forces  on 
the  remaining  pillars  aren't  reduced  by 
roof  fall,  the  mining  equipment  can't 
properly  and  safely  mine  the  remaining 
pillars. 

A  longwall  mining  operation  is  firat 
developed  by  using  room  and  pillar 
methods  to  develop  entries, 
haulageways,  paths  for  ventilation,  and 
to  define  the  blocks  of  coal  to  be 
removed  by  the  longwall  cutter,  the 
blocks  of  coal  to  be  removed  are  often 
quite  large  (for  example,  500  to  1,000 
feet  wide  by  thousands  of  feet  long). 
Since  all  the  coal  is  removed  in  these 
large  blocks,  the  unsupported  roof  falls 
shortly  following  passage  of  the 
longwall  cutter.  The  amoimt  of  surface 
subsidence  that  is  expected  to  take  place 
is  determined  from  the  thickness  of  the 
coal,  width  of  the  block  of  coal 
removed,  and  the  characteristics  and 
thickness  of  the  overburden.      

The  Federal  regulations  at  30  CFR 
817.121(a)(1)  provide  that  a  permittee 
must  either  adopt  measures  to  prevent 
subsidence  from  causing  material 
damage,  or  adopt  mining  technology 
that  provides  for  planned  subsidence  in 
a  predictable  and  controlled  manner. 
Room  and  pillar  retreat  mining  and 
longwall  mining  are  examples  of  mining 
tecboiology  that  provides  for  planned 
subsidence  in  a  predictable  and 


controlled  manner.  Thus,  Viiginfa's 
proposal  witii  regard  to  longwall  mining 
operations  and  room  and  pillar  retreat 
mining  operations  is  consistent  with  the 
Federal  rule  at  30  CFR  817.121(aK2) 
which  requires  measures  to  minimize 
subsidence  damage  only  when  such 
measures  are  "consistent  with  the 
mining  method  employed"  and  they  are 
"technologically  feasible." 

Section  516(b)(1)  of  SMCRA  provides 
a  special  exemption  for  planned 
subsidence  methods  of  mining  from  the 
requirement  to  adopt  measures 
consistent  with  known  technology  in 
order  to  prevent  subsidence  from 
causing  material  damage.  Section 
720(a)(2)  of  SMCRA,  which  concerns 
subsidence  related  to  undetgroimd 
mining  operations,  provides  that 
nothing  in  section  720(a)(2)  "shall  be 
construed  to  prohibit  or  interrupt 
underground  coal  mining  operations." 
Additionally,  the  preamble  to  30  CFR 
817.121(a)(2)  states  that  the  damage 
minimization  requirements  for  planned 
subsidence  operations  are  based  on  both 
sections  of  SMCRA.  (60  FR  at  16734, 1st 
column;  March  31, 1995) 

OSM  was  also  concerned  about 
whether  or  not  the  s^tructure  owner 
would  be  notified  by  the  longwall 
permittee  of  the  consequences  of  failing 
to  allow  access  for  the  placement  of 
mitigation  measures.  Since  Virginia's 
proposal  had  no  direct  Federal 
count«part,  there  was  no  direct  Federal 
notice  counterpart.  The  Federal 
regulations  at  30  CFR  784.20(a)(3) 
provide  a  relevant  comparison.  30  CFR 
784.20(a)(3)  provides  that,  if  an  owner 
denies  access  for  a  pre-mining  survey, 
the  permittee  must  provide  certain 
information  to  the  landowner 
concerning  the  potential  negative  effect 
of  their  actions,  but  the  lack  of  access 
does  not  prevent  the  permittee  from 
mining-  Virginia,  by  a  letter  dated 
January  3, 1997  (Administrative  Record 
Number  VA-902)  clarified  that  under 
480-03-19.817.121(a)(2)(iii),  the 
permittee  must  provide  a  written 
document  to  the  structure  owner 
informing  the  owner  of  the 
consequences  of  denying  access. 
Further,  the  permittee  must  provide 
Vir^nfa  with  evidence  documenting 
such  notice. 

The  Director  finds,  therefore,  that 
Virginia's  proposal  is  reasonable  and 
not  inconsistent  with  SMCRA,  since  it 
would  facilitate  both  the  use  of  planned 
subsidence  mining  methods  and  die 
continuation  of  undeiground  mining  in 
situations  in  which  si^face  owners 
refuse  to  allow  implementation  of 
surface  measures  approved  by  the 
regulatory  authority. 
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In  addition,  the  preamble  to  the 
Federal  regulation  at  30  CFK 
817.121(a)(2)  does  not  address  the 
question  of  what  happens  when  a 
landowner  denies  access.  Therefore,  it  is 
reasonable  to  presume  that  OSM  never 
envisioned  this  situation,  thus  creating 
the  regulatory  gap  that  Virginia  is 
endeavoring  to  fill. 

Subsection  (e)  has  been  revised  by 
deleting  the  existing  language  and 
replacing  new  language. 
•        •        •        •        • 

The  Federal  regulations  at  30  CFR 
part  946  codifying  decisions  concerning 
the  Virginia  program  are  being  amraided 
to  implement  this  revised  finding. 


Section  946.15  Appiroval  of  Virginia 
regulatory  program  amendments  is 
being  amended  in  the  table  (third 
column  on  page  48765,  62  FR  48758)  to 
show  both  the  September  17, 1997,  final 
publication  of  this  amendment,  and  the 
date  of  the  revision  discussed  in  this 
notice. 

Dated:  November  3, 1997. 
Tim  L.  Diarioger, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

PART  946— VIRQiNIA 

1.  The  authority  citation  for  part  946 
cfmtiiiuea  to  read  as  follows: 


Aothorttr-  30  U.SC.  1201  at  aeq. 

2.  Section  946.15  is  amended  in  the 
table  by  revising  the  entry  having  the 
original  amendment  submission  date  of 
May  21, 1996,  to  read  as  follows: 


1948.15 
program 


Approval  o(  Virginia  raguialory 


Original  amendment  suth 
missKxi  date 


Date  of  final  pubHcation 


Citation/daacnption 


21, 1 


September  17. 1997,  and  November  12.  1997 


VA  Code  §§480-03-19.7005;  784.14,  20;  817.41.  121. 


(FR  Doc  97-29724  Filed  11-10-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQPUCY 

[OPP-300605A;  FfM.-87S0-3] 

40  CFR  Part  180 
RM207O-AB7S 

Com  Qlutan;  Exemption  from  tha 
Raquiramant  of  a  Tolaranca 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  com  gluten  also 
known  as  com  gluten  meal,  when  used 
as  an  herbicide  in  or  on  all  food 
commodities,  when  applied  in 
accordance  with  good  agricultural 
practice.  This  exemption  from 
requirement  of  a  tolerance  is  being 
es^Ushed  by  the  Agency  on  its  own 
initiative,  under  the  Federal  Food,  E)rug, 
and  Cosmetic  Act  (FFDCA)  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996. 
DATES:  This  regulation  becomes 
efiiective  November  12,  1997.  Written 
objections  and  requests  for  hwaringw 
must  be  received  by  January  12. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300505A], 
must  be  submitted  to:  Hearing  Clerk 
(1900):  Environmental  Protection 
Agency,  Rm.  M3708, 401  M  St,  SW., 


Washington,  DC  20460.  Fees 
accompanying  objections  and  hecuing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300505AI,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  hi  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  *2, 1921 
Jefierson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  bearing 
requests  filed  with  the  Hearing  Qexk 
may  be  submitted  electronically  l>y 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requeats  wiU  also  be  acc^ted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  [On>-300505A1. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  throtigh  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 


FOR  FUIVTHER  MFORHATION  CONTACT:  By 
mail:  Freshteh  Toghrol,  Biopesticides 
and  Pollution  Prevention  Division 
(751 IW),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor.  Crystal 
Station  1.  2805  Crystal  I^ive.  Arlington. 
VA;  (703)  308-7014.  e-mail: 
toghroLfre8hteh9epamail.epa.gov. . 
SUPPLafl9fTAmr  arORMATION:  In  the 
Federal  Segislar  of  July  18. 1997  (62  FR 
38513)  lOPP-300505;  FRL-5717-81. 
EPA  proposed,  pursuant  to  section 
408(a)  of  the  FFDCA.  21  U.S.C.  346a(d) 
to  amend  40  CFR  180.1164  by 
establishing  an  exemption  from  the 
reqiiirement  of  a  tolerance  for  com 
gluten  in  or  on  all  food  commoditiea. 
when  applied  in  accordance  with  good 
agricultiual  practice. 

There  were  no  comments  received  in 
response  to  the  proposed  rule. 

Based  on  the  reasons  set  forth  in  the 
preamble  to  the  proposed  rale.  EPA 
esablishes  an  exemption  from  tolerance 
for  com  gluten  as  provided  below. 

L  ObjectkHis  and  Hearing  RaqueslB 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  die  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(e)  as  was  provided  in  the 
old  sectian  408  and  in  section  409. 
However,  the  period  for  filing  olqections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs  the  sulnnission  oi 
objections  and  hearing  requests.  These 
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regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may.  by  January  12. 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Qerk,  at  the 
address  given  under  the  ADDRESSES 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  fiactual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  sununary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A. 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
i88ue(8)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidentid  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
SobmisBions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
niuaber  (OPP-300505A]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 


claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  papeFform.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docimienL 


in.  Regulatory 
Requirement! 

This  action  finalizes  an  exemption 
from  the  tolerance  requirement  under 
FFDCA  section  408(e).  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  fypes  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OM6  approval  under  the 
Paperwori:  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  tmder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  raquired  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Heahfa  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 


In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Bxisiness  Administration. 

rV.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801(a)(lHA).  as  added 
by  the  Small  Business  Regulatory 
Eiiforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Officeifrior  to  publication 
of  this  rule  in  today's  Federal  Regiater. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  October  27. 1997. 

Stephen  L.  JokaMM, 

Acting  IXrector,  Office  ofPetticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDE[q 

1.  The  authorify  citation  for  part  180 
continues  to  read  as  follows: 

Aatbority:  21  U.S.C  346a  and  371 

2.  Section  180.1164  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

food  bypraducts; 
e(a 


(c)  Com  gluten  (CAS  Reg.  No.  86071- 
96-3)  is  exempt  from  the  requirement  of 
a  tolerance  on  all  food  commodities 
when  used  as  an  herbicide  in 
accordance  with  good  agricultural 
practice. 

[FR  Doc.  97-29746  Filed  11-10-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44CFRPart64 
[Doctot  No.  FEMA-Terq 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


summary:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effactive  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Roister. 
fffECnVE  DATES:  The  effective  date  of 
each  commimity's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
coliunn  of  the  following  tables. 
A00AES8ES:  If  you  wish  to  determine 
whether  a  particiilar  conunimity  was 
siispended  on  the  suspension  date, 
contact  \hh  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director. 
Program  Implementation  Division. 
Mitigation  Directorate.  500  C  Street. 
SW..  Room  417,  Washington.  DC  20472, 
(202)  646-3619. 

SUI>f>LEMB«TARY  WPOMtAJWH:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  ret\im, 
commimities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutorv  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 


will  be  suspended  on  the  effective  date 
in  the  third  coliunn.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
siispension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  commimities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Associate  Director  finds  that 
notice  and  public  conunent  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addr^sed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
fitjm  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended.  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  acti^in. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
*3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism. 
October  26, 1987.  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Qvil  Justke 
ReuHui 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991.  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subfects  in  44  CFR  Part  64 

Flood  insurance.  Floodplains. 

Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Antboritj:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

f64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 
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StatWIocation 


RsQion  N 

New  Jersey:  RoseHe  Park,  borou^  of,  Unioo 

County. 
New  Yortc  Fort  Ann.  town  oJ.  Washington 

County. 

Region  IN 
Virginia: 

Chilhowie,  to¥»n  of,  Smyth  County 

Louisa  County,  unincorporated  areas  .^. 

Smyth  County,  unincorporated  areas  ..... 

Region  VI 

Oklahoma:  Piedmont  city  of,  Canadian  and 

Kingfisher  Counties. 
Texas:  Junctkm.  city  of,  Kimble  County  

Region  DC 

Calikxnia: 

Grover,  dty  of ,  San  Luis  Obispo  County 

Pismo  Beach,  dly  of.  San  Luis  Obiapo 
County. 

negNNi  a 

Oregon:     Marion    County,     unincorporated 
areas. 

Region  I 

Maine:  Bowdoinham,  town  of.  Sagadahoc 

County. 
Vennonl:    Ouxbury,    town    of.    Washington 

County. 

RSQlon  IV 

Ftorida: 

Melboume.  dty  of.  Brevard  County 

Tallahassee,  dty  of.  Leon  County  

Region  V 

Indiana: 

LaFontaine,  town  of.  Wabash  County  .... 

LaOro.  town  of.  Wabash  County 


^k>rth    Manchester,   town   of,   Wabash 

County. 
Wabash,  city  of.  Wabash  County  

Wabash  County,  unincorporated  areas  .. 

Michigan:    Albee.    township    of,    Saginaw 

County. 
Minnesota:  Prior  Lake,  dty  of.  Scott  County 


Community 
No. 


340472 
361231 

510185 
510092 
510184 

400027 
480421 

060306 
060309 

410154 

230119 
500110 

120025 
120144 

180267 
180268 
180269 
180271 
180266 
260498 
270432 


Effective  date  of  eii(^bility 


Dec.  17,  1971,  Emerg;  July  17,  1978,  Reg.; 

Nov.  5.  1997.  Susp. 
Feb.  2.  1978.  Emerg.;  Apr.  17,  1985,  Reg.; 

Nov.  5,  1997,  Suap. 


Jan.  15,  1974,  Emerg.;  June  16, 1978.  Rea 

Nov.  5,  1997,  Susp. 
Mar.  1.  1974,  Emerg.;  June  1,  1989,  Reg. 

Nov.  5,  1997,  Susp. 
Dec.  26.  1973.  Emerg.;  May  15,  1980,  Rea 

Nov.  5  1997,  Susp. 

Feb.  4, 1965,  Reg.;  Nov.  5. 1997,  Suap  ...... 


Feb.  27,  1975,  Emerg.;  Sept  26,  1979, 
Reg.;  Nov.  5, 1997,  Susp. 


Mar.  27,  1975,  Emerg.;  Aug.  1,  1984,  Reg.; 

Nov.  5,  1997.  Suap. 
Feb.  25.  1977,  Emerg.;  Aug  1,  1984,  Reg.; 

Nov.  5.  1997.  Susp. 

Dec.  10,  1971.  Emerg.;  Aug  15.  1979,  Reg.; 
Nov.  5. 1997,  Suap. 

Apr.  16,  1981.  Emerg.;  May  19.  1987.  Reg.; 

Nov.  19.  1997,  Nov.  19,  1997,  Susp. 
June  10.  1975,  Emerg.;  Mar.  IS.  1962. 

Reg.;  Nov.  19.  1997.  Suap. 


Aug.  30,  1974,  Emerg.;  July  1,  1979.  Reg.; 

Nov.  19,  1997,  Susp. 
Mar.  ia  1972,  Emerg.;  Dec.  8,  1976,  Reg.; 

Nov.  19, 1967,  Suap. 


June  4.  1975,  Emerg.;  Apr.  17.  1987.  Reg. 

Nov.  19,  1997,  Susp. 
Aug.  15.  1975.  Emerg.;  June  18.  1967 

Reg.;  Nov.  19,  1997,  Suap. 
Mar.  24.  1975,  Emerg.;  Aug.  19. 1985.  Reg. 

Nov.  19,  1997,  Suap. 
Oct  28.  1975.  Emerg.;  Jan.  18.  1984,  Reg. 

Nov.  19,  1997,  Susp. 
Apr.  3.  1975,  Emerg.;  Aug.  19.  1986.  Reg. 

Nov.  19,  1997,  Sinp. 
Apr.  22.  1976,  Emerg.;  Aug.  1,  1986,  Reg. 

Nov.  19.  1997,  Susp. 
Feb.  6.  1974.  Emerg.;  Sept  29.  1978.  Reg. 

I^k>v.  19,  1997.  Susp. 


Current  effective 
map  date 


Nov.  5, 
do  „ 

do  „ 

do  .. 

do  .. 

—..do  .. 
do  .. 


1997. 


Date  certain  fed- 
eral assistarw 
no  longer  avail- 
able in  special 
fk>od  hazard 


..jdo 
..do 


...».do  .. 

Nov.  19, 
jk)  ... 


1997., 


..do 
..do 

.do 

.do 

.do 

.do 

.do 

.do  . 

do  . 


Code  for  reading  thinj  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspension. 


Nov.  5, 1987. 
Da 

Da 
Da 
Da 

Da 
Da 

Da 
Da 

Da 

Da 

Da 
Da 

Do. 

0.   1 

Da 

Da  ' 

Da 

Da 

Do. 
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(Catalog  of  Federal  Domestic  AMistance  No. 
83.100,  "Flood  Inaurance") 
lasuad:  November  3. 1997. 
Michael ).  AmMtrong. 
Associate  Director  for  S/titigation. 
IFR  Doc.  97-29753  Filed  11-10-97;  8:45  am] 
MLUNO  oooc  (Tia-aa-p 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secntary. 

[FR  Doc.  97-29661  Filed  11-10-97;  8:45  am] 

aiLUNO  COM  tna-oi-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  5, 21.  22.  23,  24.  25, 2ft. 
27, 73,  74. 78, 80, 87, 90. 96, 97.  and 
101 

PET  Dodwt  Na  96-2;  FCC  WT-M7\ 

AraoRw  Coordination  Zona 

AQBCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  one  of  the  final  rules 
adopted  in  "Amendment  of  the 
Commission's  Rules  to  Establish  a  Radio 
Astronomy  Coordination  Zone  in  Puerto 
Rico",  which  was  published  Ntonday, 
October  27. 1997  (62  FR  55525). 
EFFECTIVE  DATE:  December  26, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Rodney  Small  Office  of  Engineering 
and  Technology,  (202)  41&-2452. 

SUPPI.EMENTARY  INFORMATKM: 

Background 

This  dociunent  corrects  Section 
101.123(d)  of  the  Commission's  niles,  as 
modified  in  "Amendment  of  the 
Commission's  Rules  to  Establish  a  Radio 
Astronomy  Coordination  Zone  in  Puerto 
Rico,"  ET  Docket  96-2,  FCC  97-347 
(released  October  15, 1997),  62  FR 
55525  (October  27, 1997).  This  rule, 
which  deals  with  Quiet  Zonps  and 
Arecibo  Coordination  Zone  was 
published  with  a  clerical  error. 

Naad  for  Correction 

As  published,  this  final  rule  contains 
an  error  that  may  t>e  misleading  and  is 
in  need  of  clarification. 

Correctifm  of  Publications 

Accordingly,  the  publication  on 
October  27,  1997,  of  final  rules  in  ET 
Docket  No.  96-2,  which  was  the  subject 
of  FR  Doc.  97-28296,  is  corrected  as 
follows: 

|101.123    [Conaelad] 
yjPn  page  55^36,  in  the  third  column, 
within  the  regulatory  instruction  for 
§  101.123,  paragraph  (d)  is  correctly 
designated  as  paragraph  101.123(e). 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1515  and  1552 
[FRL-6»1»-fl 
Acquiaition  Ragulation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


;  This  doctunent  revises  the 
EPA  Acquisition  Regulation  (EPAAR) 
on  calculation  of  profit  or  fee.  Two 
unrelated  administrative  corrections  are 
also  being  made. 

EFFECTIVE  DATE:  November  12, 1997. 
ADDRESSES:  Enviromnental  Protection 
Agency,  Office  of  Acquisition 
Management  (3802R),  401  M  Street 
S.W.,  Washington,  DC  20460. 
FOR  FURTHER  MPORMATKW  CONTACT: 
Larry  Wyborski,  Telephone:  (202)  564- 
4369. 

SUPPt-EMENTARY  INFORMATION: 

L  Background  Information 

The  proposed  nde  was  published  in 
the  Federal  Register  (62  FR  27712- 
27715)  on  May  21, 1997,  providing  for 
a  60-day  comment  period. 

Interested  parties  were  afforded  the 
opportunity  to  participate  in  the  making 
of  this  rule.  The  following  is  a  stunmary 
of  each  comment  and  the  Agency 
disposition  of  those  comments. 

1.  Conunen^  EPA  should  make  it 
clear  that  Subpart  1515.970-2(b)(iv) 
cannot  be  interpreted  to  allow  only  one 
profit  or  fee  determination  for  both  the 
general  contractor  and  subcontractor 
levels  of  an  acquisition. 

Response:  Privity  of  contract  is  an 
established  principle  in  Government 
contracting.  The  Government's  contract 
is  with  the  prime  (general)  contractor. 
Duties  such  as  direction  and  payment  of 
the  subcontractors  are  solely  the 
responsibility  of  the  prime  contractor. 
Therefore,  profit  or  fee  determinations 
are  i;olely  based  on  the  prime 
contractor's  effort. 

2.  Comment:  We  are  concerned  about 
the  soimdness  of  "structured  approach" 
policy.  We  believe  the  structured 
approach  prevents  the  Government  from 
receiving  best  value  by  adding 
unnecessary  expense  to  the  negotiation 
process.  Further,  the  structure  approach 
distorts  market  value  in  competitive 


prociu^ments  by  substituting  private 
industry  competitive  determinations  of 
cost  and  profit  with  Goveriunent 
notions  of  what  the  market  "should  be." 

Response-.  As  stated  in  EPAAR 
1515.902(a)(3),  the  stiuctured  approach 
is  a  basis  for  negotiations,  not  a  final 
determination.  Also,  EPAAR  1515.903  is 
being  added  by  this  rtile  to  allow 
exemption  of  cost  realism  evaluations 
from  required  use  of  a  structured 
apprt)ach.  Cost  realism  is  a  factor  in  best 
value  procurements.  Furthermore, 
EPAAR  1515.902(b)  specifies  numerous 
other  types  of  contracts  and 
circiunstances  where  methods  other 
than  the  structured  approach  set  forth  in 
EPAAR  1516.970  may  be  used.  For 
instance.^Ke  structured  approach  is  not 
required  for  construction  contracts 
(EPAAR  1515.902(b)(vi)). 

3.  Comment:  We  are  concerned  that 
Subpart  1515.970-2(b)(2)(iii)(C)  of  the 
proposed  rule  coidd  be  misinterpreted 
by  contracting  officers.  Each 
construction  acquisition,  regardless  of 
the  contract  type  or  contractor 
experience,  is  a  unique  project  which 
can  have  significant  diBtinguiwhing 
characteristics.  Profit  or  fee  weighted 
guidelines  shoidd  therefore  be 
considered  anew  for  each  acquisition. 

Response:  We  agree  that  the  cited 
provision  may  be  subject  to 
misinterpretation.  It  is  also  unnecessary, 
since  it  is  not  a  mandatory  requirement 
and  the  contracting  officer  has  a  certain 
amount  of  flexibility  in  making 
weighted  guideline  determinations.  The 
provision  at  1515.97(}-2(b}(2)(ui){C)  wiU 
be  deleted. 

4.  Comment  EPA  should  emphasize 
to  contracting  officers  that  weighted 
guidelines  are  prenegotiation 
benchmarks,  not  unchangeable 
standards. 

Response:  See  EPAAR  1515.902(a)(3) 
and  the  Agency  policy  at  EPAAR 
1515.970-1.  Both  citations  provide  for  a 
structured  approach  as  a  basis  for 
negotiations,  rather  than  as  a  final 
determination. 

5.  Cbnunent:  EPA  should  review  and 
update  its  statement  in  EPAAR 
1515.97(>-2(a)(3),  relating  to  facilities 
capital  cost  of  money. 

Response:  Based  on  a  review  of 
approaches  taken  by  other  Agencies  on 
this  matter,  EPA  will  reassess  EPAAR 
1515.970-2,  for  possible  revision  tn  a 
future  action. 


n.  EzBCutiTe  Order  12M6 

This  is  not  a  significant  regulatory 
action  under  Executive  Order  12866; 
therefore,  no  review  is  required  at  the 
Office  of  Information  and  Regidatory 
ASairs  within  OMB. 
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m.  PaperwiHi(  Reduction  Act 

The  I>aperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  for  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C  3501.  et  seq. 

TV.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  There  are  no  requirements  for  . 
contractor  compliance  under  the 
proposed  rule. 

V.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  Public  Law 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Any 
private  sector  costs  for  this  action  relate 
to  paperwork  requirements  and 
associated  expenditures  that  are  for 
below  the  level  established  for  UMRA 
applicability.  Thus,  the  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

VI.  Regulated  Entities 

EPA  contractors  are  entities 
potentially  regulated  by  this  action. 


Category 

Regulated  entity 

Industry 

EPA  Contractors. 

^  of  Subfecta  in  48  CFR  Paria  1515 
andlS52 

Environmental  protection. 
Government  procurement. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  15  of  Tide  48  Code 
of  Federal  Regulations  1515  and  1552  is 
amended  as  follows: 

PARTS  1515  AND  1552— {AMENDED} 

1.  The  authority  citation  for  1515  and 
1S52  continues  to  read  as  follows: 

AaOMuity:  Sec.  205(c),  63  StaL  390  as 
amended.  40  U.S.C  4S8(c). 

2.  Subput  1515.9  is  revised  to  read  as 
follows: 

Subpart  1515.9— Prom 

Table  I 


1515.900    Scope  of  subpart. 
1515.902    Policy. 


1515.903    Cost  realism. 
1515.905    Profit-analysis  fiacton. 
1515.970    EPA  structured  approach  for 
developing  profit  or  fee  objectives. 
1515.970-1    General. 
1515.970-2    EPA  structured  system. 

1515.900    Scope  of  subpart 

This  subpart  implements  FAR  subpart 
15.4,  and  prescribes  the  EPA  structured 
approach  for  determining  profit  or  fse 
prenegotiation  objectives. 

1515J0S    Policy. 

(a)  EPA  structured  approach.  The 
purpose  of  EPA's  structured  apprtnch 
is: 

(1)  To  provide  a  standard  method  of 
evaluation; 

(2)  To  ensure  consideration  of  all 
relevant  factors; 

(3)  To  provide  a  basis  for 
docimientation  and  explanation  of  the 
profit  or  fee  negotiation  objective; 

(4)  To  allow  contractors  to  earn  profits 
commensurate  with  the  assumption  of 
risk;  and 

(5)  To  reward  contractors  who 
undertake  more  difficult  work  requiring 
higher  risks. 

[b]  Other  methods. 

(1)  Contracting  officers  may  use 
methods  other  than  those  prescribed  in 
1515.970  for  establishing  profit  or  fee 
objectives  under  the  following  types  of 
contracts  and  circiunstances: 
(i)  Architect-engineering  contracts; 
(il)  Personal  service  contracts; 
(iii)  Management  contracts,  e.g..  for 
maintenance  or  operation  of 
Govenunent  facilities; 
(iv)  Termination  settlements; 
(v)  Services  under  labor-hour  and 
time  and  material  contracts  which 
provide  for  payment  on  an  hourly, 
daily,  or  monthly  basis,  and  where  the 
contractor's  contribution  constitutes  the 
furnishing  of  personnel, 
(vi)  Construction  contracts;  and 
(vii)  Cost-plus-award-fee  contracts. 
(2)  Generally,  it  is  expected  that  such 
methods  will: 

(i)  Provide  the  contracting  officer  with 
a  technique  that  will  ensure 
consideration  of  the  relative  value  of  the 
appropriate  profit  factors  described 
under  "Profit  Factors,"  in  1515.970-2, 
and 

(ii)  Serve  as  a  basis  for  documentation 
of  the  profit  or  fee  objective. 

(c)  Under  unusual  circumstances,  the 
OCO  may  specifically  waive  the 
reqiurement  for  the  use  of  the 
guidelines.  Such  exceptions  shall  be 
justified  in  writing,  and  authorized  only 
in  situations  where  the  guidelines 
method  is  imsuitable.  In  the  event  that 
any  of  the  methods  used  would  result  in 
establishing  a  fee  objective  in  violaticm 
of  limitations  established  by  statute  (see 


FAR  15.404-4(b)(4Hi)).  the  maximum 
fee  objective  shall  be  the  percentage 
allowed  piusuant  to  such  limitations. 
No  administrative  ceilings  on  profits  or 
fees  shall  be  established. 

(d)  The  contracting  officer  shall  not 
consider  any  known  subcontractor 
profit/fse  as  part  of  the  basis  for 
determining  the  contractor  profit/foe. 

1515.909    CoatiaaHam. 

The  EPA  structured  approach  is  not 
reqidred  when  the  contracting  officer  is 
evaliuting  cost  realism  in  a  competitive 
acquisition. 

191SJ06    ProfH^talyalafactora. 

Profit-analysis  factors  prescribed  in 
the  EPA  stnictiued  approach  for 
analyzing  profit  or  fee  include  those 
prescribed  by  FAR  15.404-4(d)(l),  and 
additional  factors  authorized  by  FAR 
15.404-4(dKd)  to  foster  achievement  of 
program  objectives.  These  profit  or  fee 
factors  are  prescribed  in  1515.970-2. 

1515.970    EPA  atnictwad  approach  for  , 
dovaioplng  prom  or  tea  obiactivaa. 

1915.970-1    Qanaral. 

(a)  The  Agency's  policy  is  to  utilize 
profit  to  attract  contractors  who  possess 
talents  and  slcills  necessary  to  the 
accomplishmmt  of  the  objectives  of  the 
Agency,  and  to  stimulate  efficient 
contract  performance.  In  negotiating 
profit/fee,  it  is  necessary  that  all 
relevant  foctors  be  considered,  and  that 
fair  and  reasonable  amounts  be 
negotiated  which  give  the  contractor  a 
profit  objective  commensurate  with  the 
nature  of  the  work  to  be  performed,  the 
contractor's  input  to  the  total 
performance,  and  the  risks  assumed  by 
the  contractor. 

(b)  To  properly  reflect  differences 
among  contracts,  and  to  select  an 
appropriate  relative  profit/fee  in 
considwation  of  these  differences, 
weightings  have  been  develop>ed  for 
application  by  the  contracting  officer  to 
standard  measurement  bases 
representative  of  the  prescribed  profit 
factors  cited  in  FAR  15.905  and  ''ov^ 
(EPAAR)  48  CFR  1515.970-2(aXl).  Each 
profit  factor  or  subfactor,  or  its 
components,  has  been  assigned  weights 
relative  to  their  value  to  the  contract's 
overall  effiut,  and  the  range  of  weights 

to  be  applied  to  each  profit  factor. 

1519.970-2    EPA  structured  syatam. 

{a)(l)  Profit/fee  factors.  The  factors  set 
forth  in  the  following  table,  and  the 
weighted  ranges  listed  after  each  factor, 
shall  be  used  in  all  instances  where  the 
profit/fise  is  negotiated. 


~\ 
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contractor's  input  to  total 
Performance 


Direct  matenaJ - 

Pro«essionalAechnical  labor 

ProtessKjnal/lechnical  overtiead  ... 

General  labor - 

Qenerai  overhead 

Subcontractors 

Other  direct  costs 

General   and   adminislraeve   ex- 


1  to  5. 
8  to  15. 
6  to  9. 
5  to  9. 

4  to  7. 
1  to4. 
1  to3. 

5  to  8. 


Contractor's  assumption  of  con-    0to6. 
tract  cost  r«»c I 

(2)  The  contracting  officer  shall  first 
measure  the  "Contractor's  Input  to  Total 
Performance"  by  the  assignment  of  a 
profit  percentage  within  the  designated 
weight  ranges  to  each  element  of 
contract  cost.  Such  costs  are  multiplied 
by  the  sj>ecific  percentages  to  arrive  at 

a  specific  dollar  profit  or  fee. 

(3)  The  amoimt  calculated  for 
facilities  capital  cost  of  money  (FCCM) 
shall  not  be  included  as  part  of  the  cost 
base  for  computation  of  profit  or  fee  (see 
FAR  15.404-4(cK3)).  The  profit  or  fee 
objective  shall  be  reduced  by  an  amount 
equal  to  the  amount  of  facilities  capital 
cost  of  money  allowed.  A  complete 
diacuasion  of  the  determination  of 
fecilities  capital  cost  of  money  and  its 
application  and  administration  is  set 
forth  in  FAR  31.205-10,  and  the 
Appendix  to  the  FAR  (see  48  CFR 
9904.414). 

(4)  After  comimting  a  total  dollar 
profit  or  fee  for  the  Contractor's  Input  to 
Total  Performance,  the  contracting 
officer  shall  calculate  the  specific  profit 
dollars  assigned  for  cost  risk  and 
performance.  This  is  accomplished  by 
multiplying  the  total  Government  cost 
obiective,  exclusive  of  any  FCCM,  by  the 
specific  weight  assigned  to  cost  risk  and 
Tjerformance.  The  contracting  officer 
fhfll  then  determine  the  profit  or  fee 
objective  by  adding  the  total  profit 
dollars  for  the  Contractor's  Input  to 
Total  Performance  to  the  specific  dollar 
profits  assigned  to  cost  risk  and 
performance.  The  contracting  officer 
shall  use  EPA  Form  1900-2  to  bcilitate 
the  calculation  of  the  profit  or  fee 
obiective. 

(5)  The  weight  fectcHS  discussed  in 
this  subsection  are  designed  for  arriving 
at  profit  or  fee  objectives  for  other  than 
nonprofit  and  aot-for-profit 
organizations.  Nonprofit  and  not-for- 
profit  organizations  are  addressed  as 
follows: 

(i)  Nonprofit  and  not-for-profit 
organizations  are  defined  as  those 


business  entities  organized  and 
operated: 

(A)  Exclusively  for  charitable, 
scientific,  or  educational  purjHJses; 

(B)  Where  no  part  of  the  net  earnings 
inure  to  the  benefit  of  any  private 
shareholder  or  individual; 

(C)  Where  no  substantial  part  of  the 
activities  is  for  propaganda  or  otherwise 
attempting  to  iiifluence  legislation  or 
participating  in  any  political  campaign 
on  behalf  of  any  candidate  for  public 
office;  and 

(D)  Which  are  exempt  from  Federal 
income  taxation  under  Section  51  of  the 
Internal  Revenue  Code  (Tide  26,  United 
States  Code). 

(ii)  For  contracts  with  nonprofit  and 
not-for-profit  organizations  where  fees 
are  involved,  a  special  fector  of -3 
percent  shall  be  assigned  in  all  cases. 

(b)  Assignment  of  values  to  specific 

factors — 

(1)  General.  In  making  a  judgment  on 
the  value  of  each  factor,  the  contracting 
officer  should  be  governed  by  the 
definition,  description,  and  purpose  of 
the  factors,  together  with  considerations 
for  evaluation  set  forth  in  this 
paragraph. 

[2)  Contractor's  input  to  total 
performance.  This  factor  is  a  measure  of 
how  much  the  contractor  is  expected  to 
contribute  to  the  overall  efi^ort  necessary 
to  meet  the  contract  performance 
requirements  in  an  efficient  mannw. 
This  factor,  which  is  separate  from  the 
contractor's  responsibility  for  contract 
perfonnance,  tsikes  into  account  what 
resources  are  necessary,  and  the 
creativity  and  ingenuity  needed  for  the 
contractor  to  perform  the  statement  of 
work  succeaandly.  This  is  a  recognition 
that  within  a  given  performance  output, 
or  within  a  given  sales  dollar  figure, 
necessary  efforts  on  the  part  of 
individual  contractors  can  vary  widely 
in  both  value,  quantity,  and  quality,  and 
that  the  profit  or  fee  objective  should 
reflect  the  extent  and  nature  of  the 
contractor's  contribution  to  total 
performance.  Greater  profit  opportunity 
should  be  provided  imder  contracts 
requiring  a  high  degree  of  professional 
and  managerial  skill  and  to  prospective 
contractors  whose  skills,  facilities,  and 
technical  assets  can  be  expected  to  lead 
to  efficient  and  economical  contract 
performance.  The  evaluation  of  this 
factor  requires  an  analysis  of  the  cost 
content  of  the  proposed  contract  as 
follows: 

(i)  Direct  material  (purchased  parts 
and  other  material).  (A)  Analysis  of 
these  cost  items  shall  include  an 
evaluation  of  the  managerial  and 
technical  effort  necessary  to  obtain  the 
required  material.  This  evaluation  shall 
include  consideration  of  the  number  of 


ordera  and  suppliers,  and  whether 
established  sources  are  available  or  new 
sources  must  be  develojped.  The 
contracting  officer  shall  also  determine 
whether  the  contractor  will,  for 
example,  obtain  the  materials  by  routine 
orden  or  readily  available  supplies 
(particularly  those  of  substantial  value 
in  relation  to  the  total  contract  costs),  or 
by  detailed  subcontracts  for  which  the 
prime  contractor  will  be  required  to 
develop  complex  specifications 
involving  creative  design. 

(B)  Consideration  should  be  given  to 
the  managerial  and  technical  efforts 
necessary  for  the  prime  contractor  to 
administer  subcontracts,  and  to  select 
subcontractors,  including  efforts  to 
break  out  subcontracts  from  sole 
sources,  through  theintroduction  of 
competition. 

(Cj  Recognized  costs  proposed  as 
direct  material  costs  such  as  scrap 
charges  shall  be  treated  as  material  for 
profit  evaluation. 

(D)  If  intracompany  transfiers  are 
accepted  at  price,  in  accordance  writh 
FAR  31.205-26(e).  they  should  be 
excluded  from  the  profit  or  fee 
computation.  Other  intracompany 
transfers  shall  be  evaluated  by 
individual  componmits  of  cost.  i.e., 
material,  labor,  and  oveiiiead. 

(E)  Normally,  the  lowest  weight  for 
direct  material  is  2  percent  A  weighting 
of  less  than  2  percent  would  be 
appropriate  only  in  unusual 
circiimstances  when  there  is  a  minimal 
contribution  by  the  contractor  in 
relation  to  the  total  cost  of  the  material. 

(ii)  Professional/technical  and  general 
labor.  Analysis  of  labor  should  include 
evaluation  of  the  comparative  quality 
and  level  of  the  talents  and  expKBrience 
to  be  employed.  In  evaluating  labor  for 
the  purpose  of  assigning  profit  dollars, 
considraation  should  be  given  to  the 
amount  of  notable  scientiiSc  talent  or     « 
unusual  or  scarce  talent  needed,  in 
contrast  to  journeyman  effort  or 
supporting  personnel.  The  diversity,  or 
lack  thereof,  of  scientific  and 
engineering  specialties  required  for 
contract  performance,  and  the 
corresponding  need  for  supervision  and 
coordination,  should  also  be  evaluated. 

(iii)  Overhead  and  general  and 
admiruBtrative  expenses.  (A)  Where 
practicable,  analysis  of  these  overhead 
items  of  cost  should  include  the 
evaluation  of  the  individual  elements  of 
these  expenses,  and  how  much  they 
contribute  to  contract  performance.  This 
analysis  should  include  a  determiiution 
of  the  amount  of  labor  within  these 
overhead  pools,  and  how  this  labor 
would  be  treateid  if  it  were  considered 
as  direct  labor  under  the  contract.  The 
allocable  labor  elements  should  be  given 
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the  same  profit  consideration  as  if  they 
were  direct  labor.  The  other  elements  of 
indirect  cost  pools  should  be  evaluated 
to  determine  whether  they  are  routine 
expenses  such  as  utilities,  depreciation, 
and  maintenance,  and  therefore  given 
less  profit  consideration. 

(Bj  The  contractor's  accounting 
system  need  not  break  down  its 
overhead  expenses  within  the 
classification  of  professional/technical 
overhead,  general  overhead  and  general 
and  administrative  expenses. 

(iv)  Subcontractors.  (A)  Subcontract 
costs  should  be  analyzed  from  the 
standpoint  of  the  talents  and  skills  of 
the  subcontractors.  The  analysis  should 
consider  if  the  contractor  normally 
should  be  expected  to  have  people  with 
comparable  expertise  employed  as  full- 
time  staff,  or  if  the  contract  reqiures 
skills  not  normally  available  in  an 
employer-employee  relationship.  Where 
the  contractor  is  using  subcontractors  to 
perform  labor  which  would  normally  be 
expected  to  be  done  in-house,  the  rating 
factor  should  generally  be  at  or  near  1 
percent.  Where  exceptional  expertise  is 
retained,  or  the  contractor  is 
participating  in  the  mentor-protege 
program,  the  assigned  weight  should  be 
nearer  to  the  high  end  of  the  range. 

(B)  In  accordance  with  (EPAAR)  48 
CFR  1515.902(d),  whenever  the 
subcontractor  profit/fee  is  known  to  the 
contracting  officer,  that  profit/fee  shall 
not  be  considered  as  part  of  the  basis  for 
determining  the  contractor  profit/fee. 

(v)  Other  direct  costs.  Items  of  costs, 
such  as  travel  and  subsistence,  should 
generally  be  assigned  a  rating  of  1  to  3 
percent.  The  analysis  of  these  costs 
should  be  similar  to  the  analysis  of 
direct  material. 

(3)  Contractor's  assumption  of 
contract  cost  risk,  (i)  The  risk  of  contract 
costs  should  be  shifted  to  the  fullest 
extent  practicable  to  contractors,  and 
the  Government  should  assign  a  rating 
that  reflects  the  degree  of  risk 
assumption.  Evaluation  of  this  risk 
requires  a  determination  of 

(A)  The  degree  of  cost  responsibility 
the  contractor  assumes, 

(B)  The  reliability  of  the  cost 
estimates  in  relation  to  the  task 
assumed,  and 

(C)  The  chance  of  the  contractor's 
success  or  failuire.  This  factor  is 
specifically  limited  to  the  risk  of 
contract  costs.  Thus,  such  risks  of  losing 
potential  profits  in  other  fields  are  not 
within  the  scope  of  this  factor. 

(ii)  The  first  determination  of  the 
degree  of  cost  responsibility  assumed  by 
the  contractor  is  related  to  the  sharing 
of  total  risk  of  contract  cost  by  the 
Government  and  the  contractor, 
depending  on  selection  of  contract  type. 


The  extremes  are  a  cost-plus-fixed-fee 
contract  requiring  only  Uiat  the 
contractor  use  its  best  efforts  to  perforin 
a  task,  and  a  firm-fixed-price  contract 
for  a  complex  item.  A  cost-plus-fixed- 
fee  contract  would  reflect  a  TninimnTp 
assumption  of  cost  responsibility  by  the 
contractor,  whereas  a  firm-fixed-price 
contract  would  reflect  a  complete 
assiunption  of  cost  responsibility  by  the 
contractor.  Therefore,  in  the  firet  step  of 
determining  the  value  given  for  the 
contractor's  assumption  of  contract  cost 
risk,  a  low  rating  would  be 'assigned  to 
a  proposed  cost-plus-fixed-fee  best 
efforts  contract,  and  a  higher  rating 
would  be  assigned  to  a  firm-fixed-price 
contract 

(iii)  The  second  determinations  that 
of  the  reliability  of  the  cost  estimates. 
Sound  price  negotiation  requires  well- 
defined  contract  objectives  and  reliable 
cost  estimates.  An  excessive  cost 
estimate  reduces  the  possibility  that  the 
cost  of  performance  will  exceed  the 
contract  price,  thereby  reducing  the 
contractor's  assumption  of  contract  cost 
risk. 

(iv)  The  third  determination  is  that  of 
the  difficulty  of  the  contractor's  task. 
The  contractor's  task  may  be  difficult  or 
easy,  regardless  of  the  type  of  contract 

(v)  Contractors  are  likely  to  assume 
greater  cost  risks  only  if  the  contracting 
officer  objectively  analyzes  the  risk 
incident  to  the  proposed  contract,  and  is 
willing  to  compensate  contractors  for  it 
Generally,  a  cost-plus-fixed-fse  contract 
would  not  justify  a  reward  for  risk  in 
excess  of  1  percent,  nor  would  a  firm- 
fixed-price  contract  normally  justify  a 
reward  of  less  than  4  percent.  Where 
proper  contract  type  selection  has  been 
made,  the  reward  for  risk  by  contract 
type  would  usually  fall  into  the 
following  percentage  ranges: 


Type  of  contract 

Percent- 
age 

ranges 

Co8t-plus-fixed-(ee 

0  to  1 

Prospective  price  detenninatkin  ... 
Fimv-fixed-price 

4  to  5. 
4  to6 

(A)  These  ranges  may  not  be 
appropriate  for  all  acquisitions.  The 
contracting  officer  might  determine  that 
a  basis  exists  for  high  confidence  in  the 
reastmableness  of  the  estimate,  and  that 
littie  opportunity  exists  for  cost 
reduction  without  extraordinary  efforts. 
The  contractor's  willingness  to  accept 
ceilings  on  their  burden  rates  should  be 
considered  as  a  risk  factor  for  cost-plus- 
fixed-fee  contracts. 

(B)  In  making  a  contract  cost  risk 
evaluation  in  an  acquisition  that 
involves  definitization  of  a  letter 
contract,  consideration  should  be  given 


to  the  effect  on  total  contract  cost  risk 
as  a  result  of  partial  performance  under 
a  letter  contract  Under  some 
circumstances,  the  total  amotmt  of  cost 
risk  may  have  been  effectively  reduced 
by  the  existence  of  a  letter  contract 
Under  other  circiunstances,  it  may  be 
apparent  that  the  contractor's  cost  risk 
remained  substantially  as  great  as 
though  a  letter  contract  had  not  been 
used.  Where  a  contractor  has  begun 
work  imder  an  anticipatory  cost  letter, 
the  risk  assumed  is  greater  than  normal. 
To  be  equitable,  the  determination  of  a 
profit  weight  for  application  to  the  total 
of  all  recognized  costs,  both  those 
incurred  and  those  yet  to  be  expended, 
must  be  made  with  consideration  to  all 
relevant  circumstances,  not  just  to  the 
portion  of  costs  incurred  or  percentage 
of  work  completed  prior  to 
definitization. 

1562^7-73    lAmajidadl 

3.  Section  1552.217-73  is  amended  by 
revising  the  clause  heading  as  follows: 

1552.217-73  Option  for  Increased 
Quantity— Cost  Type  Contract  (JUN 
1997) 

1562.217-74    [Amended] 

4.  Section  1552.217-74  is  amended  by 
revising  the  clause  heading  as  follows: 

1552.217-74    Option  for  Increased 
Quantity— Cost  Plus  Award  Fee 
Contract  (JUN  1997) 

Dated:  October  27, 1997 

Jolm  C  Gheraxtiiiii, 

Acting  Dinctor,  Office  of  Acquisition 
Management. 

(PR  Doc.  97-29593  Filed  11-10-97: 8:45  am) 
aaxaio  COOK  a«»o  bo  r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Docket  Na  970S201 18-7251-02;  LD. 
060197A] 

RIN0648  AJOO 

Fishsrfss  Of  the  Exclusive  Economic 
Zone  Off  Alaska;  Indivlduai  Hshing 
Quota  Program;  Standard  Allowances 
for  lea  and  Slime 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  that 
establishes  standard  allowances  for  ice 
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and  slime  found  on  unwashed  Pacific 
halibut  and  sablefish  landed  in  the 
Individual  Fishing  Quota  (IFQ)  fisheries 
for  these  species  and  incorporates  them 
into  the  conversion  factors  for  halibut 
and  product  recovery  rates  for  sablefish 
used  by  NMFS  to  debit  IFQ  accounts. 
This  action  is  necessary  to  correct 
inaccuracies  in  the  ctirrent  accounting 
process  for  landed  IFQ  product  and  is 
intended  to  support  the  goals  and 
objectives  of  the  IFQ  program. 

DATES:  Effective  December  12, 1997. 

A00RE8SES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RK)  for  this  action 
may  be  obtained  from:  National  Marine 
Fisheries  Service,  Alaska  Region, 
Fisheries  Management  Division,  709 
West  9th  Street.  Room  453,  Juneau.  AK 

99801,  or  P.O.  Box  21668,  Juneau.  AK 

99802.  Attention:  Lori  J.  Gravel. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

Lepore,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
groundfish  fisheries  of  the  Gulf  of 
Alaska  and  the  Bering  Sea  and  Aleutian 
Islands  in  the  exclusive  economic  zone 
are  managed  by  NMFS  pursuant  to  the 
fishery  management  plans  (FMPs)  for 
groundfish  in  the  respective 
management. areas.  The  FMPs  were 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council) 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  16  U.S.C. 
1801  et  seq.,  and  are  implemented  by 
regulations  for  the  U.S.  fisheries  at  50 
CFR  part  679.  The  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act),  16 
U.S.C  773  et  seq.,  authorizes  the 
Council  to  develop,  and  NMFS  to 
implement,  regulations  applicable  in 
waters  under  the  Convention  between 
the  United  States  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 
the  North  Pacific  Ocean  and  Berii^  Sea 
to  allocate  halibut  fishing  privileges 
■itMing  U.S.  fishermen. 

Under  these  authorities,  the  Council 
developed  the  IFQ  program,  a  limited 
access  management  system  for  the  fixed 
gear  Pacific  halibut  and  sablefish 
fisheries.  The  IFQ  program  was 
approved  by  NMFS,  and  fishing  under 
that  program  began  in  ^larch  1995.  The 
Magnuson-Stevens  Act  and  the  Halibut 
Act  authorize  the  Coimcil  and  NMFS  to 
""  make  regulatory  changes  to  the  IFQ 
program  that  are  consistent  with  the 
FMPs  and  that  are  necessary  to  conserve 
and  manage  the  fixed  gear  Pacific 
halibut  and  sablefish  fisheries. 


Rationale  and  Management  Action  for 
Establishing  Standard  Allowances  for 
Ice  and  Slime 

Accurately  accounting  for  the  harvest 
of  IFQ  halibut  and  IFQ  sablefish  (IFQ 
species)  is  an  important  component  of 
the  IFQ  program.  Participants  in  the  IFQ 
program  are  given  specified  allocations 
of  IFQ  species.  Inaccurate  accounting  of 
the  harvest  of  these  allocations  could 
cause  either  the  underharvesting  or 
overharvesting  of  IFQ  species. 
A  major  source  of  inaccurate 
accounting  currentiy  occurs  because  the 
current  regulations  do  not  provide  for 
the  adjustment  of  landed  weights  of 
unwashed  IFQ  species  by  either  NMFS 
or  program  participants  (fishermen  and 
purchasers).  An  adjustment  is  needed  to 
allow  participants  landing  fish  or  fish 
products  with  ice  and  slime  to  harvest 
their  full  IFQ  species  share.  Participants 
have  been  making,  without  regulatory 
authorization,  adjustments  of  up  to  9 
percent  to  account  for  ice  and  slime.  To 
the  extent  that  the  amount  of  adjustment 
is  too  high,  these  participants  harvest 
more  than  their  IFQ  species  share. 
potentiaUy  leading  to  a  total 
overharvest.  Also  anecdotal  reports  from 
industry  indicate  that  some  purchasers 
of  IFQ  species  have  used  their  practice 
of  making  high  ice  and  slime  allowance 
adjustments  to  the  vtreights  they  report 
to  NMFS  as  an  inducement  to  fishermen 
to  deliver  their  catch  to  them  rather  than 
to  a  competitor  who  makes  no 
adjustment  or  at  least  attempts  to  make 
a  fair  adjustment.  The  larger  the 
percentage  allowance  for  ice  and  slime 
used,  the  smaller  the  amount  of  landed 
IFQ  species  is  reported  to  NMFS  and  the 
smaller  the  deduction  from  an  IFQ 
participant's  account  with  the  ultimate 
consequence  being  overharvest.  This 
method  of  inducing  a  participant's 
business  is  unfair  to  other  purchasers  of 
IFQ  species. 

In  recognition  that  persons  who  land 
imwashed  IFQ  fish  and  products  and 
who,  in  compliance  with  the 
regulations,  report  actual  scale  weights 
do  not  get  to  harvest  their  full  IFQ 
shares  while  those  who  land  washed 
fish  and  products  do,  and  those  who 
make  unauthorized  deductions  harvest 
more  than  their  share,  NMFS  proposed 
establishing  a  standard  allowance  of  2 
percent  for  ice  and  slime  on  unwashed 
IFQ  species  (62  FR  32734.  June  17. 
1997).  A  2-percent  allowance  for 
unwashed  Pacific  halibut  is  based  on 
long-standing  industry  convention  and 
has  been  accepted  by  the  International 
Pacific  Halibut  Commission  (IPHC).  the 
international  body  entrusted  with  the 
primary  responsibility  for  managing 
Pacific  halibut  A  2-percent  allowance 


for  unwashed  sablefish  was  proposed  by 
the  industry.  NMFS  specifically 
requested  comments  on  this  proposed 
standard.  Only  one  comment  was 
received.  That  comment  is  addressed  in 
the  comment  section  below. 

NMFS,  by  this  rule,  adopts  a  2- 
percent  allowance  for  ice  and  slime  on 
unwashed  halibut  and  sablefish.  NMFS 
is  implementing  this  allowance  by 
incorporating  it  into  the  conversion 
factors  and  product  recovery  rates  it 
uses  to  adjust  reported  weights  to 
"standardized"  weight  measurements 
when  debiting  a  participant's  IFQ 
accoimt.  When  applying  conversion 
factors  and  product  recovery  rates, 
NMFS  relies  on  product  codes.  The 
following  new  product  codes  are 
established  and  codified  to 
accommodate  the  new  conversion 
factors  and  product  recovery  rates  for 
the  ice  and  slime  standard  allowance: 
Product  code  51 — Whole  fish/food  fish 
with  ice  and  slime  (sablefish  only); 
product  code  54 — Gutted  only  with  ice 
and  slime  (Pacific  halibut  and 
sablefish);  product  code  55 — Headed 
and  gutted  with  ice  and  slime  (Pacific 
halibut  only);  product  code  57 — ^Headed 
and  gutted.  Western  cut,  with  ice  and 
slime  (sablefish  only);  and  Headed  and 
gutted.  Eastern  cut,  with  ice  and  slime 
(sablefish  only).  IFQ  program 
participants  are  to  use  these  new 
product  codes  only  for  unwashed  IFQ 
species.  Existing  product  codes  01.  04, 
05. 07.  and  08  are  available  for  washed 
IFQ  species  (i.e.,  IFQ  species  without 
ice  and  slime). 

These  changes  do  not  affect  the 
requirement  that  IFQ  program 
participants  accurately  report  the  scale' 
weight  actually  measured  without  any 
adjustments  at  the  time  of  landing. 
NMFS  will  adjust  these  weights  to 
compensate  for  ice  and  slime  by  using 
the  appropriate  conversion  factor  or 
product  recovery  rate  based  on  the 
product  code(s)  reported.  By  NMFS 
adopting  a  standard  allowance  and  by 
NMFS  doing  the  adjustments  instead  of 
industry  participants,  the  practice  of 
some  industry  participants  using  large 
allowances  to  "induce"  business  will  be 
eliminated  and  the  playing  field  will  be 
leveled  for  all.  Recording  any  amount 
on  the  IFQ  landing  report  that  is 
different  from  the  scale  weight  actually 
measured  at  time  of  landing  is  a 
violation  of  the  regulations  and  is 
subject  to  penalty.  / 

Other  Chknges  Made  by  This  A 

The  following  changes  are  ma 
the  regulatory  text  found  at  50 
679  to  clarify  ambiguities  cone 
IFQ  program  requirements  and 
deducted  amounts. 
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Fint.  the  information  required  by 
§679.5(l)(l)(iv)  to  be  reported  by  IFQ 
landing  reports  is  clarified  by  changing 
the  words  "fish  product  weight  of 
sablefish  and  halibut  landed"  to  "the 
scale  weight  of  the  product  at  the  time 
of  landing. " 

Second^  the  requirement  to  "sign  any 
required  fish  ticket"  in  §  679.42(c)(3)  is 
separated  from  the  requirement  to  sign 
the  IFQ  landing  report.  Separating  these 
requirements  is  intended  to  clarify  that 
the  IFQ  landing  report  is  the  exclusive 
source  of  data  NMFS  will  use  to  debit 
an  IFQ  account  and  to  make  all  other 
IFQ  calculations  (e.g..  adjustments 
under  S  679.40(c)). 

Third,  the  regulatory  text  in 
§  679.42(c)(3)  (i)  and  (ii)  explaining 
exactiy  what  amount  must  be  reported 
to  NMFS  for  debit  against  an  IFQ 
account  is  removed.  Theseurequirements 
will  now  appear  at  §679.5(l)(l)(iv). 
Other  provisions  that  were  found  in 
§  679.42(c)(3)  (i)  and  (ii)  are  moved  to 
§  679.42(c)(2),  and  new  language  is 
added  to  §  679.42(c)(2)  specifying  that 
the  IFQ  landing  report  will  be  the 
exclusive  source  of  data  NMFS  will  use 
for  debiting  an  IFQ  accoimt. 

Response  to  Comments 

NMFS  received  one  letter  of  comment 
was  received  on  the  proposed  rule 
during  the  comment  period.  The 
following  paragraphs  smnmarize  and 
respond  to  that  comment. 

Comment  1 :  The  commenter  fully 
supports  establishing  a  standard 
allowance  for  ice  and  slime  on 
unwashed  IFQ  species;  however,  the 
commenter  indicates  that  4  percent, 
rather  than  2  percent,  is  a  more  accurate 
(>ercentage  based  on  derived  recovery 
rates  on  IFQ  species  purchased  and 
prepared  for  marketing.  Further,  the 
commenter  states  that  the  derived 
recovery  rates  are  also  affected  by  the 
allowance  for  heads,  which  is  fixed  at 
10  percent  for  Pacific  halibut  For 
example,  when  the  weights  of  the  heads 
of  IFQ  s{>ecies  are  a  greater  percentage 
of  body  weight  than  the  current 
allowance  for  heads,  which  frequendy 
occurs  with  smaller  fish,  recovering 
buying  and  processing  costs,  even  with 
a  4  percent  allowance  for  ice  and  slime. 
is  difficult  The  head  weight/body 
weight  ratio  is  also  affected  by  where 
the  head  is  severed  frt>m  the  body. 
Historically,  the  standard  head  cut  used 
to  be  on  the  back  side  of  the  eye  socket; 
currenUy  the  head  cut  must  be  through 
the  middle  of  the  eye  socket,  or  even 
lower,  to  achieve  an  economicfilly 
viable  head  weight/body  weight  ratio. 

Response:  Historical  mfbrmation  and 
the  bctst  available  data  support  the 
determination  that  2  percent  is  an 


appropriate  standard  allowance  for  ice 
and  slime.  Calculating  an  allowance  for 
ice  and  slime  by  comparing  recovery 
rates  of  purchased  product  to  processed 
product  is  not  statistically  accurate 
because  it  does  not  account  for  other   • 
variables,  such  as  the  loss  of  body 
weight  through  loss  of  moisture  content, 
difiierent  head  cuts,  etc.  The  only 
statistically  accurate  method  of  deriving 
a  percentage  for  an  allowance  for  ice 
and  slime  is  to  meesiue  the  product 
before  and  after  washing.  To  ensure  the 
accuracy  of  the  percentage,  the  time 
period  between  the  two  weighings 
should  be  miiumal  and  the  product 
should  not  be  affected  by  any  other 
procedures,  such  as  heading  the  product 
or  chilling  the  product.  Changing  the  ice 
and  slime  standard  allowance  to 
account  for  varying  head  weights  is 
inappropriate.  Furthermore,  NMFS 
contacted  the  IPHC  and  confirmed  that 
the  standard  head  cut  percentage 
allowance  is  based  on  a  head  cut 
through  the  second  eye  ball.  Therefore, 
cutting  the  head  behind  the  eye  socket 
woidd  change  the  head  weight/body 
weight  ratio.  This  change  would  reduce 
the  processed  product  weight,  thereby 
requiring  an  increase  in  some  allowance 
to  account  for  the  loss.  This  could  be  the 
reason  why  the  commenter  prefen  4 
percent,  rather  than  2  percent  ice  and 
slime  allowance  to  achieve  an 
economically  viable  derived  rate. 
However,  the  two  allowances  should 
not  be  dependent  on  one  another  and. 
for  the  reasons  slated  above,  a  2-percent 
standard  allowance  for  ice  and  slime  is 
appropriate. 

Changes  Made  to  the  Final  Rule 

Two  changes  were  made  to  the  final 
rule  as  compared  with  the  proposed 
rule.  First,  the  fifth  clause  of  the  first 
sentence  of  §679.5(lMl)(iv)  was 
removed  because  it  was  the  same  as  the 
previous  clause.  Second,  the  words 
"actually  measured"  and  "actually 
measured  and  reported"  were  removed 
from  §679.5a)(l)(iv)  and 
S679.42(c)(2)(i)  and  (u).  respectively. 

These  phrases  did  not  add  any 
additional  clarification  to  the  r^ulator 
text 


Classification 

NMFS  prepared  an  EA/RIR  for  this 
ruJe.  and  the  Assistant  Administrator  for 
Fisheries  concluded  that  there  will  be 
no  significant  impact  on  the  quality  of 
the  human  environment  as  a  resiUt  of 
this  rule.  This  action  will  not 
significantiy  alter  the  impacts  analyzed 
in  the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  IFQ  program.  A 
copy  of  the  FEIS  for  the  IFQ  program  or 


the  EA/RIR  for  this  action  is  available 
from  NMFS  (see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Coiusel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impac^  on  a  substantial 
niunber  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  luit  prepared. 

List  of  Suhfects  in  50  CFR  Put  679 

Fisheries.  Recordkeeping  and 
reporting  requirements. 

Dated:  November  4, 1997. 

DaTid  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  ^ 

For  the  reasons  set  out  in  the 

preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Antfaority:  16  U.S.C  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.5,  paragraph  OMDdv)  is 
revised  to  read  as  follows: 

1679^    Reconlkeeping  and  rsporUng. 

•        •        •        *        • 

(!)••• 

(iv)  Information  required.  Information 
contained  in  a  complete  IFQ  landing 
report  shall  include:  Date,  time,  and 
location  of  the  IFQ  landing;  name  and 
permit  number  of  the  IFQ  card  holder 
and  registered  buyer;  product  type 
landed;  and  the  scale  weight  of  the 
product  at  the  time  of  landing. 

3.  In  §679.42.  paragraph  (c)  is  revised 
to  read  as  follows: 

f679.42    UmitaNonsoniMeofQSandiFa 

(c)  Requirements  and  deductions.  (1) 
Any  individual  who  harvests  halibut  or 
sablefish  with  fixed  gear  must- 

(i)  Have  a  valid  IFQ  card. 

(ii)  Be  aboard  the  vessel  at  all  times 
during  the  fishing  operation. 

(iii)  Sign  any  required  fish  ticket 

(iv)  Sign  the  IPQ  landing  report 
required  by  §679.5n)(l)(iv). 

(2)  The  scale  weight  of  the  halibut  or 
sablefish  product  actually  measured  at 
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the  time  of  landing,  required  by 
§679.5(l)(l)(iv)  to  be  included  in  the 
IFQ  IwpHing  report,  shall  be  the  only 
source  of  information  u«ed  by  NMFS  to 
debit  an  IFQ  account.  An  IFQ  account 
will  be  debited  as  follows: 


(i)  For  sablefish  product,  dividing  the 
scale  weight  at  the  time  of  landing  by 
the  product  recovery  rate  found  in  Table 
3  of  this  part  that  corresponds  to  the 
product  code  reported  in  the  IFQ 
landing  report;  or 


(ii)  For  halibut  product,  multiplying 
the  scale  weight  at  the  time  of  landing 
by  the  conversion  factor  listed  in 
paragraph  (c)(2)(iii)  of  this  section  that 
corresponds  to  the  product  code 
reported  in  the  IFQ  landing  report. 

(iii)  Halibut  conversion  factors. 


Product  code 


04 
06 
64 
56 


Product  description 


Gutted,  head  on  ^ ..• 

Gutted,  head  oW  

Gutted,  head  on,  with  ice  and  siime 
Gutted,  head  off.  with  ice  and  siime 


Conversion  factor 


090 

\m 

0J8 
0.90 


4.  In  50  CFR  part  679.  Table  1  is  amended  by  adding  the  fbUowing  fish  product  codes/descriptions  in  numerical 
order  to  read  as  follows: 

Table  i  to  Paftt  679— product  Cooes 


Fish  product  code 


Description 


HeadM  «)d  0iJMsdL  Pacific  haMbm  only. 


61 
64 

56 

68. 


Wtnle  nsMood  fish  with  ice  and  sMme.  Sabtefish  only.  

Gutted  only  with  ice  and  sSme.  Belly  slit  and  viscera  removed.  PscMIc 

haiitxjt  and  satjiefish  only. 
Headed  and  gutted  with  ice  and  slime.  Pacific  halilxit  only. 
Headed  and  gutted.  Western  cut,  with  ice  and  sHrne.  Sablefish  only. 
Headed  and  gutted.  Eastern  cut.  ¥¥ith  ice  and  sMnte.  SabteXiah  oftf. 


5  In  50  CFR  part  679,  Table  3  U  amended  by  adding  new  product  code  columns  with  the  following  descriptions 
and  piSiuS  Sde^beri  between  Column  37  (Butterfly  Backbone  Removed)  an<i  O^^l^^.^e.  (Decomposed  F«.h)  .md 
Sdi^g  die  foUowing  product  recovery  rate  values  for  the  listed  FMP  species  "SABLEFISH"  m  new  columns  51.  54. 
57.  and  58: 


TABLE  3  TO  PART  679.— PRODUCT  RECOVERY  RATES  FOR  GROUNDFISH  SPECIES  PRODUCT  CODE 


FMP  species 


Species 
code 


Whole  fish/ 

food  fish 

with  ice  and 

sKme 


Gutted  with 

ice  and 

slime 


H&G  west- 
em  cut  with 
ice  and 
siime 


H&G  east- 
em  cut  with 
ice  and 


51 


54 


57 


58 


710 


1.02 


0.91 


aTO 


0.66 


[FR  Doc.  97-29707  Filed  11-10-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pot)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  204  ^ 

[Regulation  D;  Docket  No.  R-OBSq 

RMarve  Requirements  of  Oeposttory 
institutions 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  nde. 

SUMMARY:  The  Board  is  proposing 
amendments  to  Regulation  D,  Reserve 
Requirements  of  Expository  Institutions, 
to  move  from  the  current  system  of 
contemporaneous  reserve  maintenance 
for  institutions  that  are  weekly  reportera 
to  a  system  under  which  resorves  are 
maintained  on  a  lagged  basis  by  such 
institutions.  Under  a  lagged  reserve 
maintenance  system,  the  reserve 
maintenance  period  for  a  weekly 
reporter  will  begin  30  days  after  the 
beginning  of  a  reserve  computation 
period.  Under  the  current  system,  the 
reserve  maintenance  period  begins  oidy 
two  days  after  the  beginning  of  the 
computation  period. 
DATES:  Comments  must  be  submitted  on 
or  before  January  12,  1998. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0988,  may  be 
mailed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20551.  Comments 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m. 
FOR  FURTHER  INf  ORMATION  CONTACT: 
William  Whitesell,  Section  Chief, 
Money  and  Reserves  Projections 
Section,  Division  of  Monetary  Affairs 
(202/452-2967):  Oliver  Ireland, 
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Associate  General  Counsel,  (202/452- 
3625)  or  Lawranne  Stewart,  Senior 
Attorney  (202/452-3513),  Legal 
Division.  For  the  hearing  impaired  only, 
contact  Diane  Jenkins, 
Teleconununications  Device  for  the  Deaf 
(TDD)  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  D.C  20551. 
SUPPLEMENTARY  INFORMATION:  In  order  to 
satisfy  the  reserve  requirements 
imposed  under  Regulation  D  (Reserve 
Requirements  of  Depository 
Institutions),  depository  institutions  that 
file  detailed  deposit  reports  with  the 
Federal  Reserve  once  a  week  ("weekly 
reporters")  are  required  to  maintain 
reserves  against  their  deposits  on  a 
virtually  contemporaneous  basis.' 
Weekly  reporters  are  required  to 
maintain  average  reserve  balances  over 
a  14-day  reserve  maintenance  period 
that  begins  only  two  days  after  the 
beginning  of  the  14-day  computation 
period.  2  The  requirement  for 
contemporaneous  reserve  maintenance 
Mras  implemented  in  1984  to  enhance 
the  conduct  of  monetary  policy  by 
strengthening  the  ability  of  the  Board  to 
control  Ml,  the  narrowest  measure  of 
the  money  supply,  through  operations 
directed  at  the  supply  of  reserves.^ 

Since  that  time,  however,  the  Federal 
Reserve's  operating  procedures  have 
changed  and  it  no  longer  maintninn 
target  ranges  for  Ml.  Additionally,  the 
use  of  contemporaneous  reserve 
maintenance  requires  depositories  and 
the  Federal  Reserve  to  estimate  and 
project  the  quantity  of  reserves  that  will 
be  needed  to  meet  reserve  requirements 


'  Weekly  reporters  include  domestic  depository 
institutions  with  total  reservable  liabilities  greater 
than  the  exemption  amount  provided  by  the  zero- 
reserve  tranche,  currently  S4.4  million,  and  total 
deposiu  at  or  above  the  deposit  cut-off  established 
for  institutions  that  are  not  fully  exempt  from 
reserve  requirements,  currently  $75  million.  U.S. 
branches  and  agencies  of  foreign  banks  and  Edge 
and  Agreement  corporations,  regardless  of  their 
size,  must  report  weekly. 

Institutions  that  are  not  weekly  reporters  file 
deposit  reports  on  either  a  quarterly  or  annual  basis, 
depending  on  the  size  of  their  total  deposits  and 
their  total  reservable  liabilities.  This  proposal  will 
have  no  effect  on  those  institutions. 

'In  the  past,  the  threshold  deposit  level  for 
weekly  reporters  has  been  indexed  to  the  growth  of 
total  deposits  and  revised  annually.  As  part  of  the 
Board's  most  recent  review  of  the  deposit  reporting 
forms,  however,  the  threshold  deposit  level  for 
weekly  reporting  of  deposits  was  raised  to  $75 
million,  effective  as  of  the  reporting  week  ending 
September  15. 1997. 

>See  47  FR  44705  (October  12,  1982). 


during  the  current  maintenance  period. 
These  estimates  have  become 
increasingly  difficidt  to  formulate  with 
any  precision  on  a  timely  basis,  in  part 
because  of  the  implementation  by  many 
depository  institutions  of  retail  sweep 
programs.  Such  programs  have  lowered 
required  reserves  for  institutions  that 
have  implemented  them  and  have 
increased  imcertainUes  regarding  the 
reserve  balances  depository  institutions 
must  hold  at  the  Reserve  Banks.  For 
example,  for  some  large  institutions, 
required  reserves  are  sometimes  above 
and  sometimes  below  their  holdings  of 
vault  cash,  with  the  result  that  it  is 
difficult  to  project  reliably  the  extent  to 
which  reserves  in  excess  of  applied 
vault  cash  will  be  required  by  these 
institutions. 

The  Board  therefore  is  requesting 
comment  on  a  proposal  to  amend 
Regulation  D  to  retiun  to  a  system  of 
lagged  reserve  requirements.  Under  the 
proposal,  a  lag  of  thirty  days  (two  full 
maintenance  periods)  would  be 
introduced  between  the  begiiming  of  a 
reserve  computation  period  and  the 
beginning  of  the  maintenance  period 
during  which  reserves  for  that 
computation  period  must  be 
maintained.  The  reserve  maintenance 
period  therefore  would  not  begin  until 
seventeen  days  after  the  end  of  the 
computation  period.  The  proposal  also 
provides  for  a  two-period  lag  in  the 
computation  of  the  vault  cash  to  be 
applied  to  satisfy  reserve  requirements.* 
Ptoviding  a  two-period  lag  for  both 
required  reserves  and  applied  vault  cash 
will  allow  the  Federal  Reserve,  as  well 
as  the  depository  institutions,  to 
calculate  the  level  of  required  reserve 
balances  before  the  beginning  of  the 
maintenance  period.  The  increased  lag 
also  should  reduce  the  level  of  resources 
that  depository  institutions  and  the 
Federal  Reserve  currently  must  devote 
to  estimating  and  projecting  required 
reserve  balances. 

The  Board's  proposal  will  not  afibct 
the  provisions  of  Regulation  D 
concerning  the  carryover  of  excess  or 
deficiencies  in  a  depository  institution's 
reserve  accoimt. 

The  Board  proposes  to  implement  the 
shift  to  a  lagged  reserve  requirement  in 
July  1998.  The  Board  believes  that  the 
transition  to  the  new  system  could  be 


*  Applied  vault  cash  for  an  individual  institutioa 
is  equal  to  the  lesser  of  total  vault  cash  or  required 
reserves. 


60672       Fed«nl  RBgister  /  Vol.  62.  No.  218  /  Wednesday.  November  12.  1997  /  Proposed  Rules 


Federal  Regirter  /  Vol.  62.  No.  218  /  Wednesday,  November  12.  1997  /  Proposed  Rules       60673 


mwie  most  easily  after  completion  of  the 
changeover  of  software  used  by  the 
Federal  Reserve  to  process  most  data 
flows,  currently  prDJected  few  March 
1998,  and  prior  toThe  annual  deposit 
panel  shifts  that  will  take  place  in 
September  199S. 

Initial  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  an  initial  regulatory  flexibility 
analysis  with  any  notice  of  proposed 
rulemaking.  An  initial  regulatory 
flexibility  analysts  must  include:  (1)  A 
description  of  the  reasons  why  action  by 
the  agency  is  being  considered;  (2)  a 
statement  of  the  objectives  of,  and  legal 
basis  for.  the  proposed  rule;  (3)  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
to  which  the  proposed  rule  will  apply: 
(4)  a  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule;  and  (5)  an  identification, 
to  the  extent  practicable,  of  all  relevant 
Federal  rules  that  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rules.  5  U.S.C.  603(b). 

As  discussed  above,  the  Board  is 
considering  this  action  to  improve  the 
ability  of  the  Federal  Reserve  to  estimate 
accurately  the  need  for  reserves  on  a 
timely  basis,  with  the  objective  of 
ensiuing  greater  efiectiveness  of  the 
Federal  Reserve's  open  market 
operations.  Under  section  19  of  the 
Federal  Reserve  Act,  the  Board  is 
authorized  to  promulgate  rules 
concerning  the  maintenance  of  reserves. 
12  U.S.C.  461(c).  The  Board  does  not 
believe  that  there  are  any  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
the  proposed  rule. 

The  proposal  will  affect  only 
institutions  that  are  weekly  deposit 
reporters,  which  generally  include 
depository  institutions  that  have  total 
deposits  of  $75  million  or  greater,  as 
only  these  institutions  currently  are 
required  to  maintain  reserves  on  a 
contemporaneous  basis.'  The  proposed 
amendments  will  not  increase  reporting 
or  recordkeeping  requirements 
associated  with  Regulation  D  for 
institutions  that  are  weekly  reporters, 
but  will  significantly  simplify 
compliance  with  the  rule  for  these 
institutions.  The  proposal  therefore  will 
not  increase  regulatory  burden  on  small 
institutioDS  generally  and  will  reduce 


regulatory  burden  for  those  small 
institutions  that  are  afiected. 

List  of  Subjects  in  12  CFR  Fart  204 

Banks,  banking.  Federal  Reserve 
System,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Board  proposes  to  amend 
part  204  of  chapter  n  of  title  12  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  204-RESERVE 
REQUIREMEMTS  OF  DEPOSITORY 
INSTTTUnONS  (REGULATION  D) 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Autfaottty:  12  U.S.C  248(a],  248(c).  371a. 
481. 601. 611.  and  3105. 

2.  In  §  204.3.  paragraph  (c)  is  revised 
to  read  as  follows: 


soaAL  SECURmr  administration 

20CFRPart404 


|2IM,3   CompuMlofi  and 


r 


(c)  Computation  of  required  reserves 
for  institutions  that  report  on  a  weekly 
basis.  (1)  Required  reserves  are 
computed  on  the  basis  of  daily  average 
balances  of  deposits  and  Eunxnurency 
liabilities  during  a  14-day  period  ending 
every  second  Monday  (the 
"computation  period").  Reserve 
requirements  are  computed  by  applying 
the  ratios  prescribed  in  §  204.9  to  the 
classes  of  deposits  and  Eurocurrency 
liabilities  of  the  institution.  In 
determining  the  reserve  balance  that  is 
required  to  be  maintained  with  the 
Federal  Reserve,  the  average  daily  vault 
cash  held  during  the  computation 
period  is  deducted  from  the  amount  of 
the  institution's  required  reserves. 

(2)  The  reserve  balance  that  is 
required  to  be  maintained  with  the 
Federal  Reserve  shall  be  maintained 
during  a  14-day  period  (the 
"maintenance  period")  that  begins  on 
the  third  Thursday  following  the  end  of 
a  given  computation  period. 

By  order  of  the  Board  of  Govemon  of  the 
Federal  Reserve  System,  November  6, 1697. 
WVUIiun  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-29781  Filed  11-10-97;  8:45  am] 
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[Raguladons  No.  4] 

RIN0060-AE36 

Reduction  of  Disability  Banaftt*— 
Wortors'  Companaation  and  PubNc 
Disability  Banaflta  and  Paymants 

AQBICY:  Social  Security  Administration. 

action:  Proposed  rules;  extension  of 
comment  period. 

SUMMARY:  On  September  4, 1997.  in  tha 
Federal  RagirtBr  (62  FR  46682),  we 
published  a  proposal  to  revise  our  rules 
on  the  reduction  of  Social  Security 
benefits  based  on  disability  on  account 
of  receipt  of  workera'  compensation 
and/ or  public  disability  benefits  and 
payments  provided  imder  Federal  (other 
than  Social  Security).  State,  or  local 
laws  or  plans  to  clarify  our  existing 
policies.  To  allow  the  public  additional 
time  to  send  us  comments,  we  an 
extending  the  comment  period.  We  are 
also  mAking  a  few  chsnges  in  the 
address  and  contact  information. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  January  5. 1998. 


>  While  weekly  reportan  that  are  Edge  or 
Agrsement  corporations  or  U.S.  brancbea  or 
^eocies  of  a  foreign  bank  may  have  depoaits  of  leas 
than  S7S  million,  the  depoait*  of  theee  entitiea 

■ant  only  a  portion  of  the  total  depoait*  of  the 
r  ocgaaizatioas  to  which  they  belong. 


;  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Securify.  P.O. 
Box  1585,  Baltimore,  MD  21235.  sent  by 
telefax  to  (410)  966-2830.  sent  by  E-mail 
to  "regulationsOssa.gov".  or  delivered 
to  the  Office  of  Process  and  Innovation 
Management.  Social  Secirity 
Administration.  L2109  West  Low  Rise 
Building.  6401  Securify  Boulevard, 
Baltimore,  MD  21235-0001,  between 
8:00  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  same  hours  by 
imiikiTtg  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant, 
Office  of  Process  and  Innovation 
Management,  Social  Securify 
Administration,  L2109  West  Low  Rise 
Building,  6401  Securify  Boulevard, 
Baltimore,  MD  21235.  (410)  965-3298 
for  information  about  these  rules. 

Dated:  November  6. 1997. 
Kenned  S.  ApfcL 

Commissioner  of  Social  Security. 

(FR  Doc.  97-29842  Filed  11-10-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  50 

Draft  Program  Policy  Latter  on 
Raporting  Occupational  Ulness 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 

ACTION:  Request  for  comments. 


summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  volimtarily.-^ 
requests  comments  on  a  draft  Program 
Policy  Letter  (PPL)  that  restates  the 
reporting  requirements  of  30  CFR  part 
50  as  they  apply  to  occupational 
illnesses  among  miners,  including 
retired  or  inactive  miners.  MSHA  is 
publishing  this  notice  to  afford  an 
opportimity  for  interested  persons  to 
comment  on  the  draft  PPL  before  it  is 
issued. 

DATES:  Submit  comments  on  or  before 
January  12,  1998. 

ADDRESSES:  Send  written  comments  to 
George  M.  Fesak,  Program  Evaluation 
and  Information  Resources,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  715, 
Arlington,  Virginia  22203.  Commenters 
are  encouraged  to  submit  comments  on 
a  computer  disk  or  via  e-mail  to 
gfesakdmsha.gov,  along  with  an  original 
hard  copy. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
George  Fesak  or  Jay  Mattos,  703-235- 
8378. 

SUPPtaiENTARY  INFORMATKM: 

L  Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this  policy 
are  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  control  number  1219-0007. 

n.  Background 

MSHA  updates  its  policies  for 
enforcement  of  safefy  and  health 
regulations  through  Program  Policy 
Lettere  (PPL's).  These  PPL's  are  Agency 
interpretations  of  what  existing  MSHA 
regulations  require;  they  are  not  new 
regulations.  Therefore,  PPL's  do  not 
impose  new  requirements,  but  explain 
or  clarify  how  regulations  work  or  apply 
in  a  particular  situation.  These  PPL's  are 
used  by  MSHA  inspectors,  miners,  mine 
operators,  and  mining  eqiiipment 
manufacturers  as  guidance  in 
determining  how  best  to  comply  with 
MSHA  regulations.  Once  adopted,  the 
policy  statements  are  published  in  the 
MSHA  Program  Policy  Manual  and 
given  wide  distribution. 


To  increase  public  participation  in 
selected  draft  PPL's,  MSHA  is 
voluntarily  requesting  comments  and 
suggestions  &t)m  the  public,  especially 
from  people  who  would  be  directly 
affected  by  the  selected  PPL's.  By  this 
notice,  MSHA  is  affording  an 
opportunity  for  public  comment  on  a 
draft  PPL  that  restates4he  reporting 
requirements  for  occupational  illnesses. 
The  text  of  the  draft  PPL  follows  this 
supplemental  information.  MSHA  will 
cofl^ider  all  timely  submitted  comments 

rfore  finalizing  the  PPL. 

m.  Discussion  of  Drafk  Policy 

The  mining  industry  has  made 
significant  improvements  over  the  last 
few  decades  in  protecting  the  health  and 
safety  of  the  men  and  women  who  work 
in  the  nation's  mines.  Significant 
progress  has  been  made  in  reducing  the 
number  of  fatal  mining  accidents  and 
cases  of  occupational  illness,  bul  some 
miners  continue  to  suffer  from  work- 
related  illnesses  such  as  black  lung 
disease,  occupational  asthma,  silicosis, 
asbestos-related  diseases,  and 
musculoskeletal  disorders,  conditions 
which  can  disable  miners  and 
sometimes  lead  to  premature  death. 

In  order  for  the  mining  commui^ty  to 
accurately  assess  the  risks  to  miners' 
health,  accurate  information  on  mining- 
related  illnesses  and  deaths  is  essential. 
The  primary  way  for  MSHA  to  receive 
data  on  occupational  illnesses  is 
through  the  reporting  requirements  of 
30  CF^  part  50.  Reports  under  part  50 
provide  MSHA  with  comprehensive 
information  about  the  nature  and  extent 
of  work-related  illnesses  in  the  mining 
industry.  Part  50  occupational  illness 
reports  alert  MSHA  to  potential  health 
hazards  and  expedite  corrective  action 
to  reduce  or  eliminate  hazards.  They 
also  allow  MSHA  to  verify  that  current 
health  hazard  controls  are  efiiactive,  to 
tailor  its  health-related  education  and 
training  efforts,  and  to  provide  effective 
technical  assistance  to  miners  and 
operators. 

Some  work-related  illnesses,  such  as 
cyanide  poisoning,  are  acute  illnesses. 
Other  occupational  illnesses  may  take 
years  to  detect  or  develop  and  may  not 
be  recognized  imtil  after  a  miner  leaves 
emplojrment.  As  a  result,  a  miner  may 
be  retired  or  otherwise  off-wori(  or 
deceased  before  an  occupational  -illness 
is  diagnosed  or  an  award  of 
compensation  is  made.  Reporting  the 
occupational  illnesses  of  retired  and 
former  miners,  along  with  active  miners, 
is  essential  for  providing  a  true  picture 
of  health  conditions  and  practices  in  the 
mining  industry,  as  well  as  for 
evaluating  the  efiiBctiveness  of  contnrfs 
in  preventing  work-related  disease. 


Section  50.20(a)  requires  mine 
operators,  including  independent 
contractors,  to  submit  a  report  to  MSHA 
when  they  are  notified  or  otherwise 
leam  that  a  miner  has  an  illness  which 
may  have  resulted  from  work  in  a  mine, 
or  for  which  an  award  of  compensation 
has  been  made.  Within  10  working  days 
of  becoming  aware  of  such  a  diagnosis 
or  award  of  compensation,  the  operator 
is  required  to  report  the  occurrence  by 
completing  and  mailing  a  Form  7000-1 
to  MSHA.  An  intent  to  contest  the 
award  or  diagnosis  does  not  relieve  the 
mine  operator  of  the  responsibility  to 
file  the  required  report  within  10 
working  days.  (However,  an  operator 
need  not  report  to  MSHA  within  10 
working  days  any  chest  x-ray  result  if 
the  operator  is  actively  seeking  a  more 
definitive  second  opinion  in  a  timely 
manner  and  has  supporting 
documentation.) 

Since  1978.  when  MSHA's  part  50 
requirements  took  effect,  some  mine 
operators  have  reported  cases  of 
occupational  illnras  in  retired  and 
inactive  miners  formerly  employed  at 
the  operators'  mines.  For  example,  in 
the  past  5  years,  one  mine  operator 
reported  a  case  of  limg  disease  to  the 
Agency,  stating  that  the  "former 
employee  has  been  informed  by  his 
doctor  that  he  has  contracted  an 
occupational  disease."  Another  mine 
operator  reported  to  MSHA  that  an 
"employee  has  received  an  award  frgm 
workers  comp  for  exposure  to  coal  dust 
•  •  •  employee  is  now  retired  from  this 
mine."  A  third  mine  operator  reported 
cases  of  noise- induced  hearing  loss 
among  retired  miners.  MSHA  is 
concerned,  however,  that  other  mine 
operators  have  limited  their  reporting  to 
miners  who  are  still  working  when  an 
occupational  illness  is  diagnosed  and 
that  some  mine  operators  have  not 
reported  all  known  work-related 
illnesses  to  the  Agency.  As  an  example, 
MSHA  has  learned  of  a  miner  who  left 
his  work  and  died  while  awaiting  a  lung 
transplant  for  silicosis;  his  illness  was 
not  reported  to  the  Agency.  Limiting 
reporting  to  currently  employed  miners 
understates  the  risk  of  work-related 
illness  in  mining  and  impairs  MSHA's 
abilify  to  take  necessary  corrective 
action  to  reduce  hazards  and  protect  the 
health  of  miners. 

MSHA  previously  clarified  the  issue 
of  reporting  responsibilities  on  retired 
or  inactive  miners  in  1987  by  issuing 
Program  Information  Bulletin  (PIB)  No. 
87-4C/87-2Mforthepurposel)f"*  •   • 
clarify(ing]  operator  compliance 
responsibilities  for  reporting 
occupational  illnesses  '  •  •"  The  PIB 
stated  that  the  reporting  requirements  of 
30  CFR  part  50  apply  "*  *   'regardless 
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of  whether  the  individual  is  currently 
working  as  a  miner."  The  PIB  waa 
distributed  to  the  entire  raining 
community  including  every  coal,  metal, 
and  nonmetal  mine  operator  in  the 
United  States,  as  well  as  to  key  officials 
of  trade  and  labor  associations  in  the 
mining  community.  The  text  of  the  PIB 
is  included  as  Appendix  I  of  this  notice. 
A  list  of  the  individuals  to  whom  the 
FIB  was  distributed  can  be  obtained 
from  the  Agency. 

The  1987  PIB  was  never  formally 
withdrawn,  but  neither  was  it 
incorporated  into  MSHA's  Program 
Policy  Manual,  which  was  first  issued 
in  1988.  This  may  have  caused 
confusion  among  some  mine  operators 
and  even  certain  MSHA  p>ersonnel  about 
the  responsibility  to  report  cases  of 
occupational  illness  in  retired  or 
otherwise  inactive  miners.  This  WL 
will  eliminate  any  ambiguity  about  the 
reporting  requirements  under  part  50. 

Begimxing  on  the  effective  date  of  the 
FPL,  MSHA  will  observe  a  gr^ce  period 
of  90  days  to  allow  fat  unreported  cases 
of  occupational  illness  in  retired  or 
inactive  miners  from  the  previous  5 
years  to  be  submitted  to  MSHA  in 
accordance  with  30  CFR  part  50  without 
penalty.  This  grace  period  will  be 
announced  at  the  time  the  PPL  is  issued. 
MSHA  is  issuing  this  PPL  to  restate  its 
occupational  illness  reporting 
requirements.  The  purpose  of  the  PPL  is 
to  eliminate  possible  confusion  about 
the  reporting  reqmrements  as  they  apply 
to  occupational  illnesses  among  miners. 
including  retired  or  inactive  miners. 
MSHA  requests  written  comments 
regarding  the  PPL  from  interested 
persons. 

Orall  Program  Policy  Letter 

Subfect:  Reporting  Occupational  Illness 

Scope:  This  Program  Policy  Letter 
(PPL)  applies  to  mine  operators, 
including  independent  contractors,  and 
Mine  Safety  and  Health  Administration 
(MSHA)  enforcement  personnel. 

Purpose:  This  PPL  clarifies  and 
restates  MSHA's  requiremenU  for 
reporting  occupational  illnesses, 
including  cases  involving  retired  or 
inactive  miners,  under  30  CFR  Part  50. 

Policy:  Under  30  CFK  50.20(a),  mine 
operators  and  independent  contractors 
are  required  to  submit  a  report  to  MSHA 
when  they  are  notified  of  a  diagnosis  or 
otherwise  learn  that  a  miner  has  an 
illness  which  may  have  resulted  from 
work  in  a  mine,  or  for  which  an  award 
of  compensation  has  been  made.  These 
reporting  requirements  apply  regardless 
of  the  employment  status  of  the  miner 
(i.e.,  active,  retired,  otherwise  off-work, 
or  deceased)  at  the  time  of  the  diagnosis 


or  award.  Within  10  working  days  of 
becoming  aware  of  such  a  compensation 
award  or  diagnosis,  the  operator  is 
required  to  report  the  occurrence  by 
completing  and  mailing  a  Form  7000-1 
to  MSHA.  An  intent  to  contest  the 
award  or  diagnosis  does  not  relieve  the 
mine  operator  of  the  responsibility  to 
file  the  required  report  within  10 
working  days.  (The  limited  exception  is 
that  an  operator  need  not  report  to 
MSHA  within  10  working  days  any 
chest  x-ray  result  for  which  the  operator 
is  actively  seeking  a  more  definitive 
second  opinion  in  a  timely  manner  and 
has  supporting  docxmientation.  as  stated 
in  Program  Policy  Manual  Vol.  DI.  50.2.) 

Effective  Date:  After  considering 
comments  from  the  public.  MSHA 
anticipates  that  this  PPL  will  take  effect 
on  March  12. 1998  and  will  be 
incorporated  into  MSHA's  Program 
Policy  Manual. 

Anthortty:  Section  103(h)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 
J.  Davitt  McAtaer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Appeodixl 

(Note:  This  is  the  text  of  the  Program 
Information  Bulletin  that  waa  widely 
distributed  to  the  mining  community  in 
1987.  No  change*  have  been  made  to  the  text. 
It  ti  reprinted  here  solely  for  the  convenience 
of  miners,  mine  operators,  and  independent 
contractors.) 
August  31. 1987 

MSHA  Program  Infonnation  Bulletin  No.  87- 

4CandB7-iM 

Subfect:  Reporting  Occupational  Illnwww  to 

MSHA 

The  purpose  of  this  Bulletin  is  to  clarify 
operator  compliance  responsibihties  for 
reporting  occupational  illneaaea  under  the 
Federal  Mine  Safety  and  Hedth  Act  of  1977. 

Title  30.  Code  of  Federal  Regulations.  Part 
50  requires  mine  opetatota  to  report 
occupational  illnewe*  of  miners.  A  miner  is 
defiiwd  as  "any  individual  working  in  a 
mine,"  and  occupational  illness  is  defined  as 
"an  illness  or  disease  which  may  have 
resulted  from  work  at  a  mine  or  for  which  an 
award  of  compensation  is  made."  Illnessos 
that  are  reportable  include  noise-induced 
hearing  loss,  silicosis,  coal  workers' 
pneumoconiosis  (black  lung),  poisoning  by 
toxic  materials,  and  cancer.  Part  50  further 
requires  that  the  operator  mail  a  completed 
Form  7000-1  to  the  Mine  Safety  and  Health 
Administration  (MSHA)  within  10  %vorking 
days  after  a  miner  is  diagnosed  as  having  an 
occupational  illness. 

Industry  reporting  activity  for  occupational 
illnesses  suggests  there  is  operator 
uncertainty  about  the  relationship  between 
Part  50  reporting  obligations  and  the 
information  provided  to  the  operator  through 
Federal  and  State  occupational  illness 
compensation  programs. 

In  order  to  ensure  that  data  reported  by 
mine  operators  reflects  the  incidence  of 


occupational  illnesses  associated  with  the 
mining  industry,  the  reporting  requirements 
of  Part  50  apply  when  compensation 
programs  provide  an  operator  notice  that  an 
individual  has  been  awarded  compensation 
for  or  is  diagnosed  as  having  an  occupational 
illness  resulting  from  employment  in  a  mine, 
regardless  of  whether  the  individual  is 
currendy  working  as  a  miner.  Thus,  within 
10  days  of  becoming  aware  of  any  such 
compensation  award  or  diagnosis,  the 
operator  must  report  the  occurrence  by 
completing  and  mailing  a  Form  7000-1  to 
MSHA. 

Accordingly,  effisctive  30  days  after  the 
issuance  date  of  this  Bulletin,  MSHA  will 
require  that  operators  report  occupational 
illnesses  consistent  with  the  Part  50 
regulations  and  the  clarification  provided  by 
this  bulletin.  MSHA's  district  and  subdistrict 
offices  will  be  pleased  to  prptride  additional 
guidance  or  assistance  regarding  the 
reporting  of  occupational  illnesses  and  the 
proper  completion  of  the  Form  7000-1. 

Roy.  L  Bernard. 

Administrator,  Metal  and  Nonmetal  Mine 

Safety  and  Health. 

lerry  L.  Spicer, 

Adnunistrator.  Coal  Mine  Safety  and  Health. 

Inquiries 

William  H.  Sutherland.  Chief,  Division  of 

Health.  Coal  Mine  Safety  and  Health,  (703) 

235-1358 
Marvin  W.  Nichols.  )r..  Chief.  Division  of 

Health,  Metal  and  Nonmetal  Mine  Safety 

and  Health.  (703)  235-8307 

Distribution 

All  Mine  Operators.  Coal  and  Metal  and 
Noimietal  Coal  District  Managers.  Mine 
Safety  and  Health  Metal  and  Nonmetal 
District  Manners,  KQne  Safety  and  Health 
Principal  Officials,  Headquarters 
Superintendent.  National  Academy 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
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NMIonal  Emission  StvKtards  for 
HazanSous  Air  PoHulaNls  for  Polysthsr 
PolyoM  Production     / 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  PropHised  rule;  Reopening  of 
public  comment  i>eriod.  


summary:  The  EPA  is  announcing  a  30- 
day  reop>ening  of  the  public  comment 
p>eriod  for  the  proposed  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Polyether  Polyols 
Production."  As  initially  published  in 
the  FederaT  Register  on  September  4. 


/ 


1997  (62  FR  46804).  written  comments 
on  the  proposed  rule  were  to  he 
submitted  to  the  EPA  on  or  before 
November  3.  1997  (a  60-day  public 
comment  period).  The  public  comment 
period  is  being  reopened  for  30  days 
and  will  now  end  on  December  3, 1997. 

0ATE8:  Comments  must  be  received  on 
or  before  December  3. 1997. 

ADDRESSES:  Comments  should  be 
submitted  (in  duplicate,  if  possible)  to 
the  Air  and  Radiation  E)ocket  and 
Information  Center  (6102).  Attention: 
Docket  No.  A-96-38,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington.  DC  20460. 
The  EPA  requests  that  a  separate  copy 
also  be  sent  to  the  contact  person  listed 
under  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Comments  and  data 
may  also  be  submitted  electronically  by 
following  the  instructions  provided  in 
the  SUPPLEMENTARY  INFORMATION  section. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through 
electronic  mail. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Svendsgaard;  Organic  Chemicals 
Group.  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711.  telephone  number  (919) 
541-2380. 

SUPPt^MENTARY  INFORMATION:  Electronic 
Filing.  Electronic  comments  can  be  sent 
directly  to  the  EPA  at:  a-and-r- 
docketdepamail.epa.gov.  Electronic 
comments  and  data  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  or  6.1  file  format  or 
ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  A-96- 
38.  Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Discussion  *> 

On  September  4, 1997,  at  62  FR 
46804,  the  EPA  published  the  proposed 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Polyether 
Polyols  Production  and  provided  a  60- 
day  public  comment  period.  Requests 
have  been  received  to  extend  the  public 
comment  period  beyond  the  60  days 
originally  provided.  These  requests  have 
been  made  by  businesses  that  will  be 
afilected  by  the  rule.  In  consideration  of 
these  requests,  the  EPA  is  reopening  the 
comment  period  by  30  days  (until 
December  3, 1997).  in  order  to  give  all 
interested  persons  the  opportunity  to 
comment  hilly. 


Dated:  November  3. 1997. 
Richard  D.  WilMin. 

Acting  Assistant  Administrator  for  Air  and     ' 
Radiation. 

IFR  Doc.  97-29735  FUed  11-10-47:  8:45  am) 
BiLUNO  coca  aaso  so  i» 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  79 
[FRL-«91»-6] 

Proposed  Altemativs  Tier  2 
Requlramants  for  Baseline  Qasoilne 
and  Oxygenated  Qasoline  Categories 
of  Methyl  Tertiary  Butyl  Ether.  Ethyl 
Alcohol,  and  Other  Oxygenates 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  that  the  Environmental 
Protection  Agency  (EPA)  is  extending 
the  comment  periods,  which  published 
on  September  9.  1997  (62  FR  47400),  on 
the  proposed  Alternative  Tier  2  testing 
requirements  under  the  fuel  and  fuel 
additive  (F/FAs)  registration  testing 
requirements  of  40  CFR  part  79,  subpart 
F  an  additional  60  days. 

EPA  has  extended  the  comment 
periods  for  the  following  reasons.  First, 
the  API  211(b)  Research  Group  has 
requested  an  extension  because  there 
are  many  inherent  complexities  in  the 
proposed  testing,  especially  in  regard  to 
the  required  exposure  work.  Second,  the 
public  has  shown  an  interest  in  the 
testing  being  required  imder  the 
proposed  Alternative  Tier  2  notification. 
DATES:  Comments  on  these  proposed 
Alternative  Tier  2  provisions  must  be 
received  firom  the  public  by  January  7. 
1998.  Comments  on  the  proposed 
Alternative  Tier  2  provisions  now  must 
be  received  from  the  API  211(b) 
Research  Group  within  120  days  of  their 
initial  receipt  of  the  proposed  testing 
regimen. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-96-16.  Waterside 
Mall  (Room  M-1500).  Environmental 
Protection  Agency,  Air  Docket  Section. 
401  M  Sti«et.  S.W.,  Washington.  D.C. 
20460.  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
A-96-16.  Documents  may  be  inspected 
between  the  hours  of  8:00  a.m.  to  5:30 
p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brophy.  Environmental  Scientist.  U.S. 


Environmental  Protection  Agency. 
OfBce  of  Air  and  Radiation,  (202)  233- 
9068. 

SUPPt-EMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture 
gasoline  with  or  without  the  fuel 
additives  MTBE,  ethyl  tertiary  butyl 
ether  (ETBE).  eUiyl  alcohol  (EtOH). 
tertiary  amyl  methyl  ether  (TAME), 
diisopropyl  ether  (DIPE),  and  tertiary 
butyl  alcohol  (TBA)  and  manufacturers 
of  these  oxygenates  and  other  gasoline 
additives.  Regulated  categories  and 
entities  include: 


Category 


Industry 


Examples  of  regu- 
lated entities 


Oil  refiners,  gasoline 
Impofters.  oxygen- 
ate  blenders,  oxy- 
genate and  fuel  ad- 
ditive manufactur- 
ers. 


This  table  is  not  intended  to  be 
exhaustive,  but.  rather  illustrates  the 
types  of  entities  that  EPA  is  currentiy 
aware  of  that  are  likely  to  be  regulated 
by  this  action.  Other  types  of  entities 
not  listed  in  this  table  could  also  be 
regulated.  To  determine  whether  an 
entity  not  described  by  the  examples 
listed  in  the  table  is  subject  to  these 
requirements,  refer  to  the  applicability 
criteria  in  part  79  of  tide  40  ofihe  Code 
of  Federal  Regulations.  If  questiws 
remain  regarding  the  applicability  of 
this  action  to  a  particular  entity,  considt 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

This  document  serves  as  a  notice  to 
all  manufactvu^rs  of  the  subject  F/FAs. 
that  are  not  exempted  from  these 
requirements  section. 

EPA  has  extended  the  comment 
periods  for  the  following  reasons.  First. 
the  API  211(b)  Research  Group  has 
requested  an  extension  because  there 
are  many  inherent  complexities  in  the 
proposed  testing,  especially  in  regard  to 
the  required  exposure  work.  Second,  the 
public  has  shown  an  interest  in  the 
testing  being  require^  imder  the 
proposed  Alternative  Tier  2  notification. 

TTierefore,  EPA  has  decided  to  extend 
the  comment  periods  for  both  the  the 
API  211(b)  Research  Group  and  for  the 
public  in  order  to  assure  that  all 
commenters  are  able  to  fully  review  and 
comment  on  the  proposed  testing 
regimen. 

The  Agency  notified  the  API  211(b) 
Research  Group,  by  certified  letter  of  the 
60-day  extension  and  a  copy  of  this 
extensfon  letter  as  well  as  the 
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notification  letter  of  the  proposed  tests 
and  schedule  under  the  Alternative  Tier 
2  provisions  have  been  placed  in  the 
public  record.  

In  accordance  with  40  CFR  79.56(a), 
manufacturers  of  F/FAs  may  satisfy  the 
Subpart  F  testing  requirements  on  a 
group  basis,  e.g.  the  API  211(b)  Research 
Croup.  Each  individual  manufacturer 
that  is  a  member  of  such  a  group, 
however,  continues  to  be  individually 
subject  to  the  testing  and  data 
submission  requirements. 

This  document  serves  as  a  notice  to 
all  manufacturers*of  the  subject  F/FAs. 
•  that  are  not  exempted  from  these 
requirements  under  the  small  business 
provisions  of  40  CFR  79.58(d),  that  they 
are  subject  to  these  requirements. 

List  of  Subjects  in  40  CFR  Part  79 

Environmental  protection.  Air 
pollution  control,  Gasoline, 
Conventional  gasoline,  Oxygenates, 
Mathyl  tertiary  butyl  ether,  and  Motor 
vehicle  pollution. 

Dated:  November  3, 1997 
Riduuti  D.  WOaoB, 

Acting  Assistant  Adnunistrator.  Office  of  Air 
and  Radiation. 
[FR  Doc.  97-29594  Filed  11-10-97;  8:45  am] 

MJJNQOOOCi 


D€PART1IEMT  OF  THE  INTERKJR 

Fish  and  Wildlil*  S«rvic« 

50  CFR  Part  17 
RM  1018^6  27 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Pubiic  Hearing 
and  Reopening  of  Comment  Period  on 
Proposed  Threatened  Status  for 
Newcomb's  Snail  From  the  Island  of 
Kauai.  Hawaii 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of  public 

hearing  and  reopening  of  comment 

period. 

SUKMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
provides  notice  of  a  public  hearing  on 
the  proposed  threatened  status  for 
Newcomb's  snail  (Erinna  newcombi).  In 
addition,  the  Service  has  reopened  the 
comment  period.  ^rtfpSrties  are  invited 
to  submit  comments  on^is  proposal. 
DATES:  The  publjc^Comment  period  now 
closes  on  December^,  1997.  Any 
comments  received  tjy  the  closing  date 
will  be  considered  in^ihe'final  decision 
on  this  proposal.  The  public  hearing 


will  be  held  from  2:00  p.m.  to  4:00  p.m. 
and  from  6:00  p.m.  to  8:00  p.m.  on 
Wednesday,  December  3. 1997. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Outrigger  Kauai  Beach  Hotel, 
4331  Kauai  Beach  Drive,  Lihue,  Kauai, 
Hawaii.  Written  comments  and 
materials  concerning  this  proposal  may 
be  submitted  at  the  hearing  or  sent 
directly  to  Mr.  Brooks  Harper,  Field 
Supervisor,  Ecological  Services,  Pacific 
Islands  Ecoregion,  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana  Blvd.. 
Room  3108,  P.O.  Box  50088,  Honolulu, 
HI  96850.  Comments  and  materials  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Willis  (see  ADDRESSES  section) 
or  at  808/541-3441. 

SUPPLEMENTARY  INFORMATION: 

Background 

Newcomb's  snail  [Erinna  newcombi) 
is  a  freshwater  snail  restricted  to  the 
island  of  Kauai,  Hawaii.  The 
distribution  of  this  snail  has  greatly 
decreased  from  the  knoMm  historic 
distribution  and  extant  populations  are 
presently  limited  to  restricted  habitats 
within  five  perennial  streams  on  State 
land.  The  five  known  populations  of 
this  snail  and  its  habitat  are  currendy 
threatened  by  predation  by  a  species  of 
non-native  predatory  snail  and  two 
species  of  non-native  marsh  flies.  These 
populations  are  also  subject  to  an 
increased  likelihood  of  extirpation  from 
water  development  projects  and 
naturally  occumag  events,  including 
natural  disasters  such  as  hurricanes  and 
landslides. 

Onjuly  21.  1997,  the  Service    . 
published  a  rule  proposing  threatened 
status  for  Newcomb's  snail  in  the 
Federal  Register  (62  FR  38953-38958). 
Section  4(b)(5)(E)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  the 
proposed  rule.  A  public  hearing  request 
by  the  State  of  Hawaii.  Department  of 
■    Land  and  Natural  Resources,  was 

received  within  the  allotted  time  period. 
The  Service  has  scheduled  a  public 
hearing  on  Lihue.  Kauai  on  Wednesday, 
December  3,  1997,  at  the  Outrigger 
Kauai  Beach  Hotel  from  2:00  to  4:00 
p.m.  and  from  6:00  to  8:00  p.m. 

Oral  and  written  comments  will  be 
accepted  and  treated  equally.  Parties 
wishing  to  make  statements  for  the 
record  should  bring  a  copy  of  their 
statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 


There  are  no  limits  to  the  length  of 
written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Service.  Written  comments  carry  the 
same  weight  as  oral  comments.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  hearing  are  being 
published  in  newspapers  concurrenUy 
with  this  Federal  Register  notice. 

The  comment  period  on  the  proposal 
was  initially  closed  on  September  19, 
1997.  To  accommodate  the  hearing,  the 
public  comment  period  is  reopened 
upon  publication  of  this  notice.  Written 
comments  may  now  be  submitted  until 
December  15,  1997,  to  the  Service  office 
in  the  ADDRESSES  section. 

Author.  The  primary  author  of  this 
notice  is  Christine  Willis  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  November  3. 1997. 
Cynthia  U.  Barry, 

Acting  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Sennce. 
IFR  Doc.  97-29439  Filed  11-10-97;  8:45  ami 

BHJJNQ  CODE  4310-aS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

[Dodiet  No.  9710302S0-72SS-01;  I.D. 
101497q 

RIN0648-AJ9e 

Rsheries  of  the  Nortt>eastem  United 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  24 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Framework  Adjustment  24 
to  the  Northeast  (NE)  Multispecies 
Fishery  Management  Plan  (FMP).  This 
framework  would  implement  measures 
to  adjust  the  Gulf  of  Maine  (COM)  cod 
trip  limit  provision  (1.000  lbs  (453.6  kg) 
per  day;  1.500  lbs  (680.4  kg)  per  day. 
starting  with  day  5)  by  requiring  vessels 
to  come  into  port  and  report  to  NMFS 
at  least  once  every  14  days  and,  for 
those  vessels  that  exceed  the  trip  limit, 
to  remain  in  port  until  days-at-sea  (DAS) 
used  equate  to  the  allowable  cod 
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landings  and  by  adjusting  the  trip  limit 
boundary  line  from  42°00'  N.  lat.  to 
42-20'  N.  lat.  east  of  69''30'  W.  long.; 
allow  vessels  to  carry-over  up  to  10 
unused  multispecies  DAS  into  the  next 
fishing  year;  and  exempt  vessels  that 
fish  in  the  Northwest  Atlantic  Fisheries 
Organization  (NAFO)  Regulatory  Area 
from  certain  provisions  of  the  NE 
multispecies  FMP.  such  as  the  DAS 
program.  The  intended  effect  of  this  rule 
is  to  improve  the  effectiveness  of  the 
COM  cod  trip  limit,  promote  safety,  and 
provide  flexibility  and  opportunity  to 
vessels  fishing  under  the  multispecies 
stock-rebuilding  program. 
DATES:  Comments  must  be  received  on 
or  before  December  10. 1997. 
ADDRESSES:  Conmients  on  the  rule 
should  be  sent  to  Andrew  A.  Rosenberg, 
Ph.D.,  Regional  Administrator,  NMFS, 
Northeast  Regional  Office,  1  Blackburn 
Drive.  Gloucester,  MA  01930  ATTN: 
Susan  A.  Murphy.  Copies  of 
Amendment  7  to  the  FMP  (Amendment 
7).  its  regulatory  impact  review  (RIR). 
and  the  final  regulatory  flexibility 
analysis  (FRF A)  contained  with  the  RIR. 
its  final  supplemental  environmental 
impact  statement  (FSEIS).  and 
Framework  Adjustment  24  documents 
are  available  on  request  from  Paul  J. 
Howard,  Executive  Director.  New 
England  Fishery  Management  Council 
(Council).  5  Broadway.  Saugus.  MA 
01906-1097. 

Comments  regarding  burden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  proposed 
rule  shoidd  be  sent  to  the  Regional 
Administrator  (See  ADDRESSES)  and  the 
Office  of  Informadon  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (0MB),  Washir^on,  DC  20502 
(ATTN:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  (978)  281-9252. 
SUPPLEMENTARY  INFORMATKM:  The 
regulations  implementing  the  FMP 
restrict  landings  of  COM  cod.  Vessels 
fishing  under  a  multispecies  DAS  north 
of  42''00'  N.  lat.  are  allowed  to  retain  up 
to  1,000  lb  (453.6  kg)  of  cod  per  day,  or 
any  part  of  a  day,  for  each  of  the  first 
4  days  of  a  trip,  and  up  to  1,500  lb 
(680.4  kg)  of  cod  per  day,  or  any  part  of 
a  day,  in  excess  of  4  consecutive  days. 
To  minimize  discarding,  vessels  may 
land  cod  in  excess  of  the  trip  limit 
provided  that  they  do  not  call-out  of  the 
multispecies  DAS  program  imtil  DAS 
per  trip  correspond  to  the  total 
allowable  landings  of  cod  per  trip. 

Recent  concern  has  been  raised  that 
the  intent  of  these  regulations  was  being 
circumvented  by  fishers  directing  on 
COM  cod  early  in  the  trip  and  allowing 


their  DAS  clock  continue  to  run  while 
returning  to  fish  for  other  regulated 
species.  This  practice  allows  vessels  to 
take  advantage  of  the  1.500  lb  (680.4  kg) 
cod  trip  limit  after  the  fourth  day  of  a 
"trip,"  and  permits  some  Trip-gillnet 
category  vessels,  which  normally  bring 
in  their  nets  at  the  end  of  each  trip,  to 
leave  them  in  the  water. 

This  framework  proposes  to  adjust  the 
COM  cod  trip  limit  by  requiring  vessels 
subject  to  this  provision  (i.e.,  all  vessels 
fishing  under  a  multispecies  DAS  that 
are  not  fishing  imder  the  trip  limit 
exemption  specified  at  §  648.86(b)(2) 
and  that  have  exceeded  the  trip  limit)  to 
remain  in  port  until  sufflcient  DAS  have 
passed  to  equate  to  the  cod  landed.  In 
addition,  these  vessels  would  be 
required  to  come  into  {>ort  and  report  to 
NMFS  by  calling  either  the  cod  hail  line 
or  the  DAS  call-out  number  within  14 
days  of  starting  a  trip,  whichever  is 
appropriate.  For  instance,  if  the  trip 
limit  is  exceeded,  the  operator  would 
call  the  cod  hail  line,  if  not  exceeded, 
the  operator  must  call  the  DAS  niunber 
and  end  the  trip. 

This  measure  is  intended  to  prevent 
vessels  from  "running  their  clock"  and 
taking  advantage  of  the  1,500  lb  (680.4 
kg)  cod  trip  limit  after  the  fourth  day  of 
a  trip,  as  well  as  help  ensure  that  Trip- 
gillnet  vessels  retrieve  their  nets  from 
the  water  periodically.  Vessels 
exceeding  the  cod  trip  limit,  and  thus 
required  to  remain  in  port,  may  transit 
to  another  port,  provided  the  operator  or 
owner  calls  the  cod  hail  line  and  reports 
the  vessel  name  and  permit  number, 
time  of  departure,  destination  port,  and 
estimated  time  of  arrival  before  leaving 
the  dock  to  transit  Transiting  vessels 
would  be  required  to  stow  all  nets  and 
would  be  prohibited  from  having  fish  on 
board  the  vessel. 

Because  current  regulations  contained 
in  §  648.4(c)(2)(iii)(B)  specify  that  gillnet 
vessels  must  select  either  the  Day-  or 
Trip-gillnet  category  for  an  entire 
fishing  year,  and  since  the  cod  trip  limit 
as  implemented  may  have  influenced  a 
vessel  owner's  selection,  this  framework 
would  allow  gillnet  vessels  to  switch 
categories  once  during  the  1997  fishing 
year.  Vessels  electing  to  change  their 
gillnet  category  would  need  to  complete 
the  Gillnet  Category  Designation  and 
Tag  Program  Application  Form  within 
30  days  of  the  date  of  effectiveness  of 
the  final  rule  implementing  Framework 
24.  A  vessel  switching  from  the  Trip-  to 
Day-gillnet  category  would  be  required 
to  take  the  full  120  days  out  of  the 
gillnet  fishery,  starting  with  the  time  the 
vessel  was  issued  a  Day  gillnet  category 
designation. 

Abo,  to  better  represent  the  stock 
boundary  between  COM  and  Georges 


Bank  cod,  this  framework  wouldv^odify 
the  current  COM  cod  trip  limit 
boundary.  Specifically,  die  trip  limit 
boimdary  line  woiild  be  modified  from 
42''00'  N.  lat.  to  42''20'  N.  lat.  east  of      ^ 
69''30'  W.  long. 

Due  to  a  concern  that  unforeseen 
circumstances  may  result  in  forfeiture  of 
DAS  or  fishing  imder  unsafe 
circumstances,  such  as  bad  weather 
conditions  or  mechanical  breakdowns 
near  the  end  of  the  year,  the  Coimcil 
developed  a  measure  to  allow  vessels  to 
carry-over  up  to  10  unused  multispecies 
DAS  from  one  fishing  year  to  the  next. 
This  action  would  credit  each  active 
vessel  with  the  amount  of  imused  DAS 
remaining,  up  to  a  maximum  of  10.  The 
carry-over  allowance  could  not  be 
accumulated  year  to  year;  e.g.,  a  vessel 
that  receives  an  allocation  of  88  DAS 
per  year  would  not  be  allowed  to  use 
more  than  176  DAS  over  a  2-year 
period.  This  measure  would  promote 
safety  by  reducing  risk  and  increasing 
planning  flexibility,  while  not 
compromising  the  conservation  impact 
of  the  DAS  program. 

In  September  1996  and  1997,  tiAFO^ 
allocated  the  U.S.  allocations  ofredfish 
and  Illex  squid,  as  well  as  a  small  effort 
allocation  for  shrimp  [Pandalus  sp.). 
The  U.S.  has  an  interest  in  increasing 
U.S.  participation  in  NAFO  fisheries.  In 
response,  the  Council  developed  steps 
to  remove  regulatory  obstacles  to  allow 
vessels  to  fish  for  species  currenUy 
regulated  under  the  FMP  and  to  land  in 
U.S.  ports.  Specifically,  Framework  24 
would  exempt  multispecies  vessels  that 
possess  a  High  Seas  Fishing  Compliance 
Act  permit  and  that  are  fishing 
exclusively  in  the  NAFO  Regulatory 
Area  from  DAS,  minimum  mesh  size, 
end  possession  limit  requirements  of  the 
multispecies  FMP.  These  vessels  would, 
instead,  be  subject  to  the  requirements 
imposed  by  NAFO.  Vessels  would  be 
required  to  call  the  NMFS  Office  of  Law 
Enforcement,  nearest  to  the  point  where 
the  vessel  intends  to  offload,  to  declare 
their  intent  to  fish  in  the  NAFO  area 
prior  to  leaving  port,  and  to  call-in  by 
marine  radio-telephone  to  the  NMFS 
Law  Enforcement  Office  nearest  to  the 
point  of  offloading  when  leaving  the 
NAFO  area  to  return  home.  If  necessary 
for  enforcement  or  administrative 
reasons,  the  Administrator,  Northeast 
Region.  NMFS  (Regional  Administrator) 
is  authorized  to  require  that  a  NMFS- 
issued  exemption  certificate  be  on  board 
the  vessel. 

NMFS  is  requesting  comments  on  the 
proposed  measures  contained  in  this 
action,  and  in  particular,  the  proposed 
modification  of  the  current  GOM  cod 
trip  limit  boundary  line.  Comments 


60678        Federal  Register  /  Vol.  62,  No.  218  /  Wednesday,  November  12,  1997  /  Proposed  Rules 


must  be  received  on  or  before  December 
10,  1997. 

daasificadon 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Gpmmerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the 
following  analysis  which  takes  into 
account  the  applicable  criteria 
established  by  the  eigency  for 
determining  whether  economic  impacts 
on  small  entities  are  "significant"  under 
the  Regidatory  Flexibility  Act.  For  the 
purposes  of  the  COM  cod  trip  limit 
adjustment  and  the  10-DAS  carry-over 
provision,  there  are  approximately  1,650 
limited  access  multispecies  vessels, 
virtiially  all  of  which  are  small  entities 
that  are  subject  to  these  regulations. 
However,  based  on  the  best  available 
information,  both  of  these  measures 
would  affect  fewer  than  20  percent  of 
the  vessels  in  the  fishery.  Recent 
information  shows  that  most  vessels 
have  begun  redirecting  effort  off  COM 
cod  and,  therefore,  are  not  catching  cod 
at  rates  greater  than  the  trip  limit. 
Preliminary  reports  show  that  for  the 
first  2  months  of  the  1997  fishing  year, 
250  calls  were  made  to  the  cod  hail  line. 
This  figure  constitutes  fewer  than  5 
percent  of  the  5,300  DAS  notification 
calls  made  during  this  time.  Further, 
with  a  50  percent  DAS  reduction  now 
in  effect  (May  1,  1997),  a  strong 
incentive  exists  for  vessels  to  call-in  and 
end  a  DAS  trip,  i.e.,  not  exceeding  the 
cod  trip  limit.  In  regards  to  the  DAS 
carry-over  provision,  based  on  1996 
DAS  utilization  rates,  it  is  anticipated 
that  far  fewer  than  20  percent  of  all 
vessels  will  utilize  their  DAS  to  within 
10  days  of  their  aimual  allocation.  Of 
those  that  do,  only  a  subset  will  actually 
benefit,  that  is,  use  the  carryover.  For 
the  NAFO  exemptions  proposed  in  this 
rule,  the  universe  of  vessels  for  practical 
purposes  is  limited  to  the  vessels  that 
are  physically  capable  of  making  the 
trip.  As  these  exemptions  would  apply 
to  all  vessels  regardless  of  whether  or 
not  they  have  a  multispecies  permit,  the 
universe  of  small  entities  is  all  U.S. 
vessels  capable  of  making  the  trip. 
Variables  involved  in  determining 
ability  to  make  a  trip  include  vessel 
size,  hull  design,  fuel  capacity,  captain 
and  crew  experience,  and  weather 
conditions.  Based  on  this,  the  number  of 
affected  vessels  caxmot  be  currentiy 


estimated:  however,  recent  information 
shows  that  a  total  of  40  vessels  have 
obtained  a  High  Seas  Fishing 
Compliance  Act  permit  hom  NMFS  and, 
thus,  have  indicated  an  interest  in 
participating  in  this  exemption  program. 
Considering  the  necessity  of  vessel 
capability  and  the  limited  number  of 
vessels  that  have  demonstrated  an 
interest  thus  for  in  fishing  in  the  NAFO 
Regulatory  Area,  the  impact  of  these 
exemptions  is  expected  to  be  positive 
since  it  provides  additional  opportunity 
to  fish  and,  therefore,  will  not  have  a 
significant  adverse  effect.  As  a  result,  an 
initial  regulatory  flexibility  analysis  was 
not  prepared. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
coUection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currentiy  valid  OMB  control  number. 

This  rule  contains  three  new 
coUection-of-information  requirements. 
The  coUection-of-information 
requirements  have  been  submitted  to 
the  OMB  for  approval  under  control 
number  0648-0202,  and  the  estimated 
response  times  are  as  follows. 

1.  Declaration  of  transit  to  another 
port  under  the  exception  to  the  cod  trip 
limit  requirement  to  remain  in  port  (1- 
minute  response  when  made  in 
conjunction  with  a  cod  hail  line  call,  3- 
minutes  response  when  made  as  a 
separate  call). 

2.  Declaration  to  fish  in  and  to  leave 
the  NAFO  Regulatory  Area  (3-minutes 
response  for  initial  call,  5-minutes 
response  for  second  call). 

3.  Request  for  letter  of  authorization 
to  fish  in  the  NAFO  Regulatory  Area  (3- 
minutes  response). 

This  rule  also  restates  current 
information  requirements  that  had  been 
approved  by  OMB  under  the  PRA  and 
that  are  needed  for  the  implementation 
of  Framework  Adjustment  24.  These 
current  information  requirements  are 
approved  under  OMB  control  number 
0648-0202.  Their  estimated  response 
times  are  as  follows: 

1.  Declaration  into  the  Trip  or  Day 
gillnet  vessel  category  and  request  for 
initial  gillnet  tags  requires  written 
declaration  (5-minutes  response). 

2.  Declaration  of  120  days  out  of  the 
gillnet  fishery  in  minimum  blocks  of  7 
days  requires  vessel  notification  (3- 
minutes  response). 

3.  Reporting  of  cod  catch  on  board 
and  off-loaded  for  vessels  fishing  north 
of  the  cod  exemption  line,  specified  at 

§  648.86(b)(1),  while  fishing  under  a  NE 


multispecies  DAS  requires  vessel 
notification  (3-minutes  response). 

4.  Declaration  that  a  vessel  will  be 
fishing  south  of  the  cod  exemption  line, 
specified  at  §  648.86(b)(2),  while  fishing 
under  a  NE  multispecies  DAS  requires 
vessel  notification  (2-  minutes 
response). 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to 
the  Regional  Administrator  and  to  OMB 
(see  ADDRESSES). 

Public  comment  is  sought  regarding 
whether  this  proposed  collection  of 
information  is  necessary  and  practical 
for  the  proper  performance  of  the 
functions  of  the  agency;  the  accuracy  of 
the  burden  estimate;  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection- 
of-information  techniques  or  other 
forms  of  information  technology. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  5, 1997.    . 
David  Evans, 

Deputy  Assistant  Administrator  for  Fisheries. 
Nationai  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  648.2,  the  definitions  for 
"NAFO",  "NAFO  Convention  Area", 
and  "NAFO  Regulatory  Area"  are 
added,  in  alphabetical  order,  to  read  as 
follows: 

1646,2    DeAnitlona. 

•        •        •        •        • 

NAFO  means  Northwest  AUantic 
Fisheries  Organization. 

NAFO  Convention  Area  means  the 
waters  of  the  Northwest  AUantic  Ocean 
north  of  SS'OO'  N.  lat.  and  west  of  a  line 
extending  due  north  from  35°0O'  N.  lat. 
and  42''00'  W.  long,  to  59-00'  N.  lat, 
thence  due  west  to  44''00'  W.  long.,  and 
thence  due  north  to  the  coast  of 
Greenland  and  the  waters  of  the  Gulf  of 
St.  Lawrence,  Davis  Strait  and  Baffin 
Bay  south  of  78''10'  N.  lat. 

NAFO  Regulatory  Area  means  the  part 
of  the  NAFO  Convention  Area  that  lies 
beyond  the  200-mile  zones  of  the 
coastal  States.  y 


Federal  Register  /  Vol.  62.  No.  218  /  Wednesday.  November  12,  1997  /  Proposed  Rules       60679 


3.  In  §648.4.  paragraphs  (a)(1) 
introductory  text  and  (c)(2)(iii)(B)  are 
revised  to  read  as  follows: 

{  646.4    Vassal  and  Individual  coniniafclsl 


(a)  •  •  • 

(1)  NE  multispecies  vessels.  Except  for 
vessels  that  have  been  issued  a  valid 
High  Seas  Fishing  Compliance  Act 
{>ermit,  have  declared  their  intent  to 
fish,  and  fish  exclusively  in  the  NAFO 
Regulatory  Area  as  provided  in 
§  648.17(a),  any  vessel  of  the  United 
States,  including  a  charter  or  party  boat, 
must  have  been  issued  and  have  on 
board  a  valid  multispecies  permit  to  fish 
for,  possess  or  land  multispecies  finfish 
in  or  from  the  EEZ.  Multispecies  frames 
used  as,  or  to  be  used  as,  bait  on  a  vessel 
fishing  exclusively  with  pot  gear  are 
deemed  not  to  be  multispecies  finfish 
for  purposes  of  this  part  provided  that 
there  is  a  receipt  for  the  purchase  of 
those  frames  on  board  the  vessel. 


(c)  •  •  • 
(2)  •  •  • 

(ill)  •  •  • 

(B)  For  vessels  fishing  for  NE 
multispecies  with  gillnet  gear,  with  the 
exception  of  vessels  under  the  Small 
Vessel  permit  category,  an  annual 
declaration  as  either  a  Day  or  Trip 
gillnet  vessel  designation  as  described 
in  S  648.82(k).  Vessel  owners  electing  a 
E)ay  gillnet  designation  must  indicate 
the  number  of  gillnet  tags  that  they  ate 
requesting  and  must  include  a  check  for 
the  cost  of  the  tags.  A  permit  holder 
letter  will  be  sent  to  all  eligible  gillnet 
vessels  informing  them  of  the  costs 
associated  with  this  tagging  requirement 
and  directions  for  obtaining  tags.  Except 
for  fishing  year  1997,  once  a  vessel 
owner  has  elected  this  designation,  he/ 
she  may  not  change  the  designation  or 
fish  under  the  other  gillnet  category  ka 
the  remainder  of  the  fishing  year.  For 
the  1997  fishing  year,  a  vessel  may 
change  its  gillnet  category  designation 
once,  provided  the  vessel  owner 
submits  a  Gillnet  Category  Designation 
and  Tag  Program  Application  Form  to 
NMFS  Mdthin  30  calendar  days  of  the 
efiiectiveness  date  of  this  provision. 
Incomplete  applications,  as  described  in 
paragraph  (e)  of  this  section,  will  be 
considered  incomplete  for  the  purpose 
of  obtaining  authorization  to  fish  in  the 
NE  multispecies  gillnet  fishery  and  will 
be  processed  without  a  gillnet 
authorization. 
•        •        •        *        • 

4.  In  §648.10,  paragraph  (c)(S)  is 
revised  and  paragraph  (f)(3)  is  added  to 
read  as  follows: 


1646.10    DAS  notification  rsqulrsmenta. 

•  •        •        •        • 

(c)  •  •  • 

(5)  Any  vessel  that  possesses  or  lands 
per  trip  more  than  400  lb  (181.44  kg)  of 
scallops,  and  any  vessel  issued  a  limited 
access  multispecies  permit  subject  to 
the  DAS  program  and  call-in 
requirement  that  possesses  or  lands 
regulated  species,  except  as  provided  in 
§§  648.17  and  648.89.  shall  be  deemed 
in  the  DAS  program  for  purposes  of 
counting  DAS,  regardless  of  whether  the 
vessel's  owner  or  authorized 
representative  provided  adequate 
notification  as  required  by  paragraph  (c) 
of  this  section. 

•  •        •        •        • 

(3)  Cod  trip  limit  call-in.  (i)  A  vessel 
subject  to  the  cod  landing  limit 
restriction  specified  in  §  648.86(b)(l)(i), 
that  has  not  exceeded  the  allowable 
limit  of  cod  based  on  the  duration  of  the 
trip,  must  enter  port  and  call-out  of  the 
DAS  program  no  later  than  14  DAS  after 
starting  (i.e.,  the  time  of  issuance  of  a 
DAS  authorization  number)  a 
multispecies  DAS  trip. 

(ii)  A  vessel  subject  to  the  cod  trip 
limit  restriction  specified  in 
§648.86(bKl)(i).  that  exceeds  or  is 
expected  to  exceed  the  allowable  limit 
of  cod  based  on  the  duration  of  the  trip, 
must  enter  port  no  later  than  14  DAS 
after  starting  (i.e.,  the  time  of  issuance 
of  a  DAS  authorization  number)  a 
multispecies  DAS  trip,  and,  must  report, 
upon  entering  port  and  before 
offloading,  its  hailed  weight  of  cod 
under  the  separate  call-in  system 
specified  at  §648.86(b)(l)(ii)(B).  Such 
vessel  must  remain  in  port,  unless  for 
transiting  purposes  as  allowed  in 
§  648.86(b)(3),  and  may  not  call-out  of 
the  DAS  program  for  that  trip,  imtil 
sufficient  time  has  elapsed  to  account 
for  and  justify  the  amount  of  cod  on 
board  in  accordance  with 

§648.86(b)(lXii)- 

5.  In  §648.14.  paragraphs  (8)(12). 
(aKia).  (a)(31)(ui),  (a)(33).  (aK35) 
through  (37).  (a){47).  (aK55),  (b),  (c) 
introductory  text,  (d)  introductory  text, 
(e),  (g)  introductory  text,  (t),  (x)(4)(i), 
and  (ii)  are  revised,  and  pcuagraphs 
(a)(31)(iv),  and  (c)(22)  throu^  (25)  are 
added  to  read  as  follows: 

I64&14    ProhlbiUona. 

(a)  •  •  •  "^ 


(12)  Fish  for,  take,  catch,  harvest, 
possess  or  land  any  8p>ecies  of  fish 
regulated  by  this  part  in  or  from  the 
EEZ,  on  or  by  a  vessel,  unless  the  vessel 
has  a  valid  and  appropriate  permit 
issued  under  this  part  and  the  permit  is 


on  board  the  vessel  and  has  not  been 
surrendered,  revoked,  or  suspended,  or 
unless  otherwise  specified  in  §  648.17. 

(13)  Purchase,  possess  or  receive  for  a 
commercial  purpose,  or  attempt  to 
purchase  possess  or  receive  for  a 
commercial  purpose,  any  species 
regulated  under  this  part  unless  in 
possession  of  a  valid  dealer  permit 
issued  imder  this  part,  except  that  this 
prohibition  does  not  apply  to  species 
that  are  purchased  or  received  from  a 
vessel  not  issued  a  permit  under  this 
part  that  fished  exclusively  in  state 
waters,  or  unless  otherwise  specified  in 
§648.17. 

•  '     •         •         •         • 

(31)  •  •  • 

(iii)  The  NE  multispecies  were 
harvested  in  or  from  the  EEZ  by  a         ' 
recreational  fishing  vessel:  or 

(iv)  Unless  otherwise  specified  in 
§648.17. 

•  •         •         •         • 

(33)  Sell,  barter,  trade,  or  otherwise 
transfer,  or  attempt  to  sell,  barter,  trade, 
or  otherwise  transfer  for  a  commercial 
purpose  any  NE  multispecies  from  a 
trip,  unless  the  vessel  is  holding  a 
multispecies  permit,  or  a  letter  under 
§  648.4(aKl),  and  is  not  fiahing  under 
the  charter/party  vessel  restrictions 
specified  in  §  648.89,  or  unless  the  NE 
midtispecies  were  harvested  by  a  vessel 
without  a  multispecdes  permit  that 
fishes  for  NE  multispecies  exclusively 
in  stete  waters,  or  unless  otherwise 
specified  in  §648.17. 

(35)  Pish  with,  use,  or  have  on  board 
within  the  area  described  in 

§  648.80Ca)(l),  nets  of  mesh  whose  size 
is  smaller  than  the  minimum  mesh  size 
specified  in  §  648.80(aK2),  except  as 
provided  in  §  648.8D(aK3)  through  (6). 
(a)(8),  (aM9),  (d),  (e)  and  (i),  unless  die 
vessel  has  not  boen  issued  a 
multispecies  permit  and  fishes  for  NE 
multispecies  exclusively  in  stete  waters, 
or  unless  otherwise  specified  in 
§648.17. 

(36)  Fish  with,  use,  or  have  available 
for  immediate  use  mthin  the  area 
described  in  §  648.80(b)(1),  nets  of  mesh 
size  smaller  than  the  minimum  size 
specified  in  §  648.60(b)(2),  except  as 
provided  in  §  648.80(b)(3).  (d),  (e),  and 
(i),  or  unless  the  vessel  has  not  been 
issued  a  multispecies  permit  and  fishes 
for  multispecies  exclusively  in  stete 
waters,  or  unless  otherwise  specified  in 
§646.17. 

(37)  Fish  with,  use,  or  have  available 
for  immediate  use  within  the  area 
described  in  §  648.80(c)(1),  nets  of  mesh 
size  smaller  that  the  minimum  mesh 
size  specified  in  §  648.80(c)(2),  except  as 
provided  in  §  648.80(c)(3),  (d),  (e),  and 
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(i),  or  unless  the  vessel  has  not  been 
issued  a  multispecies  permit  and  fishes 
for  NE  multispecies  exclusively  in  state 
waters,  or  unless  otherwise  specified  in 
§648.17. 

•  •        •        •        • 

(47)  Fish  for  the  species  specified  in 
§  648.80(d)  or  (e)  with  a  net  of  mesh  size 
smaller  than  the  applicable  mesh  size 
specified  in  §  648.80(a)(2),  (b)(2),  or 
(c)(2),  or  possess  or  land  such  species, 
unless  the  vessel  is  in  compliance  with 
the  requirements  specified  in 
§  648.80(d)  or  (e),  or  unless  the  vessel 
has  not  been  issued  a  multispecies 
permit  and  fishes  for  NE  multispecies 
exclusively  in  state  waters,  or  unless 
otherwise  specified  in  §  648.17. 

(55)  Purchase,  possess,  or  receive  as  a 
dealer,  or  in  the  capacity  of  a  dealer, 
regulated  species  in  excese  of  the 
possession  limit  specified  in  §  648.86 
applicable  to  a  vessel  issued  a 
multispecies  permit,  unless  otherwise 
specified  in  §  648. 17. 

•  »»••* 

(b)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraph  (a)  of  this 
section,  it  is  unlawfiil  for  any  person 
owning  or  operating  a  vessel  holding  a 
multispecies  permit,  issued  an 
operator's  permit,  or  issued  a  letter 
under  §648.4(a)(l)(i)(H)(3).  to  land,  or 
possess  on  board  a  vessel,  more  than  the 
possession  or  landing  limits  specified  in 
§  648.86(a)  and  (b),  or  to  violate  any  of 
the  other  provisions  of  §  648.66,  unless 
otherwise  specified  in  §648.17. 

(c)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraphs  (a)  and 
(b)  of  this  section,  it  is  unlawful  for  any 
person  owming  or  operating  a  vessel 
issued  a  limited  access  multispecies 
permit  or  a  letter  under 
§648.4(a)(l)(i)(H)(J),  unless  otherwise 
specified  in  §  648.17,  to  do  any  of  the 
following: 

•  •        •        •        • 

(22)  Fail  to  comply  with  the 
exemption  specifications  as  described  in 
§648.17.  ^ 

(23)  Fail  to  enter  port  and  call-out  of 
the  DAS  program  no  later  than  14  DAS 
after  starting  (i.e.,  the  time  of  the 
issuance  of  the  DAS  authorization 
number)  a  multispecies  DAS  trip,  as 
specified  in  §  648.86(b)(lHi),  unless 
otherwise  specified  in  §648.86(b)(l)(ii), 
or  unless  the  vessel  is  fishing  under  the 
cod  exemption  specified  in 

§  648.86(b)(2). 

(24)  Fail  to  enter  port  and  report  the 
hail  weight  of  cod  no  later  than  14  DAS 
after  starting  (i.e.,  the  time  of  the 
issuance  of  the  DAS  authorization 


number)  a  multispecies  DAS  trip,  if  the 
vessel  exceeds  the  allowable  limit  of 
cod  specified  in  §648.86(b)(l)(i),  unless 
the  vessel  is  fishing  under  ths-cod 


presumption  does  not  apply  to  fish 
being  sorted  on  deck. 

(ii)  Regulated  species  possessed  for 
sale  that  do  not  meet  the  minimum  sizes 


exemption  specified  in  §  648.86(bM2r""-~^pecified  in  §  648.83  for  sale  are  deemed 
(25)  Fail  to  remain  in  port  for  the  taken  from  the  EEZ  or  imported  in 


appropriate  time  specified  in 
§648.86(b)(l)(ii)(A),  except  for 
transiting  purposes,  provided  the  vessel 
complies  with  §  648.86(b)(3). 

(dj  In  addition  to  the  general 
prohibitions  specified  in  §600.725  of 
this  chapter  and  in  paragraphs  (a),  (b), 
and  (c)  of  this  section,  it  is  unlawful  for 
any  person  owning  or  operating  a  vessel 
issued  a  multispecies  handgear  permit 
to  do  any  of  the  following,  unless 
otherwise  specified  in  §648.17: 

•  •        •        •        • 

(e)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraphs  (a) 
through  (d)  of  this  section,  it  is  unlawful 
for  any  person  owning  or  operating  a 
vessel  issued  a  scallop  multispecies 
possession  limit  permit  to  possess  or 
land  more  than  the  possession  limit  of 
regulated  species  specified  at  §  648.88(c) 
or  to  possess  or  land  regulated  species 
when  not  fishing  under  a  scallop  DAS, 
unless  otherwise  specified  in  §648.17. 

•  •        «        •        * 

(g)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  the  prohibitions 
specified  in  paragraphs  (a)  through  (f)  of 
this  section,  it  is  unlawful  for  the  owner 
or  operator  of  a  charter  or  party  boat 
issued  a  multispecies  permit,  or  of  a 
recreational  vessel,  as  applicable,  to, 
unless  otherwise  specified  in  §  648.17: 

•  •        •        •        • 

(t)  In  addition  to  the  general 
prohibitions  specified  in  §  600.725  of 
this  chapter  and  in  paragraphs  (a) 
through  (h)  of  this  section,  it  is  unlawful 
for  any  person  owning  or  operating  a 
vessel  issued  a  nonregulated 
multispecies  permit  to  {>ossess  or  land 
any  regulated  species  as  defined  in 
§  648.2,  or  violate  any  applicable 
provisions  of  §  648.88,  unless  otherwise 
specified  in  §  648.17. 

•  •        •        •        • 

(x)  •  •  • 

(4)  •  •  • 

(i)  Regulated  s{)ecies  possessed  for 
sale  that  do  not  meet  the  minimum  sizes 
specified  in  §  648.83  for  sale  are  deemed 
to  have  been  taken  or  imported  in 
violation  of  these  regulations,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  fish 
were  harvested  by  a  vessel  not  issued  a 
permit  under  this  part  fished 
exclusively  within  state  waters,  or  by  a 
vessel  that  fished  exclusively  in  the 
NAFO  Regulatory  Area.  This 


violation  of  these  regulations,  unless  the 
preponderance  of  all  submitted 
evidence  demonstrates  that  such  fish 
were  harvested  by  a  vessel  not  issued  a 
permit  under  this  part  fished 
exclusively  within  state  waters,  or  by  a 
vessel  that  fished  exclusively  in  the 
NAFO  Regulatory  Area.  This 
presumption  does  not  apply  to  fish 
being  sorted  on  deck. 
***** 

6.  Section  648.17  is  added  to  read  as 
follows: 

1648.17    Exemptions  for  vessels  fishing  In 
the  NAFO  ItoguMory  Arsa. 

(a)  Multispecies  vessels.  (1)  A  vessel 
issued  a  valid  High  Seas  Fishing 
Compliance  Act  permit  under  50  CFR 
part  300  is  exempt  from  multispecies 
permit,  mesh  size,  effort-control,  and 
possession  limit  restrictions,  specified 
in  §§648.4,  648.80,  648.82  and  §648.86, 
respectively,  while  transiting  the  EEZ 
with  multispecies  on  board  the  vessel, 
or  landing  multispecies  in  U.S.  ports 
that  were  caught  while  fishing  in  the 
NAFO  Regulatory  Area,  provided: 

(i)  Prior  to  leaving  port,  the  vessel 
operator  notifies  the  Regional 
Administrator  of  his/her  intent  to  fish  in 
the  NAFO  Regulatory  Area  by  calling 
the  NMFS  Office  of  Law  Enforcement 
nearest  to  the  point  where  the  vessel 
intends  to  offload,  (contact  the  Regional 
Administrator  for  locations  and  phone 
numbers),  unless  otherwise  required  by 
the  Regional  Administrator  under 
paragraph  (a)(2)  of  this  section; 

(ii)  Prior  to  leaving  the  NAFO 
Regulatory  Area  to  return  to  the  EEZ, 
the  vessel  operator  jnotifies  the  Regional 
Administrator  by  calUng  the  NMFS 
Office  of  Law  Enforcement  nearest  to 
the  point  of  offloading  (contact  the 
Regional  Administrator  for  locations 
and  phone  numbers)  via  marine-radio 
telephone  or  other  voice 
communications  system,  unless 
otherwise  required  by  the  Regional 
Administrator  under  paragraph  (a)(2)  of 
this  section,  and  provides  the  following 
information:  His/her  intent  to  return  to 
the  EEZ,  the  vessels  destination  port, 
and  the  estimated  time  of  arrival; 

(iii)  For  the  duration  of  the  trip,  the 
vessel  fishes,  except  for  transiting 
purposes,  exclusively  in  the  NAFO 
Regulatory  Area  and  does  not  harvest 
fish  in,  or  possess  fish  harvested  in,  or 
from,  the  EEZ; 

(iv)  When  transiting  the  EEZ,  all  gear 
is  properly  stowed  i;i  accordance  with 
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one  of  the  applicable  methods  specified 
in  §  648.81(e);  and 

(v)  Vessels  comply  with  the  High  Seas 
Fishing  Compliance  Act  permit  and  all 
NAFO  conservation  and  enforcement 
measures  while  fishing  in  the  NAFO 
Regulatory  Area. 

(2)  Vessels  fishing  in  the  NAFO 
Regulatory  Area  under  the  multispecies 
exemptions  specified  in  paragraph  (a)(1) 
of  this  section  may  be  required  to  have 
a  letter  of  authorization  issued  by  the 
Regional  Administrator  on  board  the 
vessel  should  he/she  determine  that  it  is 
needed  for  purposes  of  enforcement  and 
administration  of  this  provision.  In  the 
event  that  a  letter  of  authorization  is 
required,  vessel  owners  will  be 
informed  through  a  permit  holder  letter 
at  least  two  weeks  prior  to  the  change. 

(b)  [Reserved] 

7.  Section  648.80  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


|e48J0    RsguMsd  mesh  I 

t—lrimuiis  on  gear  and  mslhoda  of  flahlng. 

Except  as  provided  in  §  648.17(a),  all 
vessels  must  comply  with  the  following 
minimum  mesh  size,  gear  and  methods 
of  fishing  requirements,  unless 
otherwise  exempted  or  prohibited. 

8.  In  §648.82,  paragraph  (a)  and 
(k)(l)(iv)(A)  are  revised  and  (k)(l)(iv)(D) 
and  (1)  are  added  to  read  as  follows: 

fMSJ2    Effor^control  program  for  limNed 

(a)  General.  Except  as  provided  in 
§  648.17(a),  a  vessel  issued  a  limited 
access  multispecies  permit  may  not  fish 
for,  possess,  or  land  regulated  species, 
except  during  a  DAS  as  allocateMJ  under 
and  in  accordance  with  the  applicable 
DAS  program  described  in  this  section, 
unless  otherwise  provided  in  these 
regulations. 
•        •        • .      *        • 

(1)  •  •  • 

(iv)  •  •  • 

(A)  During  each  fishing  year,  vessels 
must  declare,  and  take,  a  total  of  120 
days  out  of  the  non-exempt  gillnet 
fishery.  Each  period  of  time  declared 
and  t^en  must  be  a  minimum  of  7 
consecutive  days.  At  least  21  days  of 
this  time_must  be  taken  between  June  1 
and  September  30  of  each  fishing  year, 
unless  otherwise  specified  in  paragraph 
{k)(l)(iv)(D)  of  this  section.  The 
spawning  season  time  out  period 
required  by  §  648.82(g)  will  be  credited 
toward  the  1 20-day  s  time  out  of  the 
non-exempt  gillnet  fishery.  If  a  vessel 
owner  has  not  declared  and  taken,  any 
or  all  of  the  remaining  periods  of  time 
required  by  the  last  possible  date  to 


meet  these  requirements,  the  vessel  is 
prohibited  from  fishing  for,  possessing, 
or  landing  regulated  multispecies  or 
non-exempt  species  harvested  with 
gillnet  gear,  and  from  having  gillnet  gear 
on  board  the  vessel  that  is  not  stowed 
in  accordance  with  §  648.81(e)(4),  while 
fishing  under  a  multispecies  DAS,  bom 
that  date  through  the  end  of  the  period 
between  June  1  and  September  30,  or 
through  the  end  of  the  fishing  year,  as 
applicable,  unless  otherwise  specified 
in  paragraph  (k)(l)(iv)(D)  of  this  section. 

(D)  For  the  1997  fishing  year,  vessels 
that  switch  mid-year  from  the  Trip 
gillnet  category  to  the  Day  gillnet 
category,  as  described  in 
§  648.4(c)(2)(iii)(B),  must  take  120-day8 
out  of  the  non-exempt  gillnet  fishery 
between  the  time  that  the  vessel 
receives  its  new  Day  gillnet  category 
designation  and  gillnet  tags  and  the  end 
of  the  fishing  year. 
•        •        •        •        • 

(1)  End-of-year  cany-over.  With  the 
exception  of  vessels  Uiat  held  a 
Confirmation  of  Permit  History  as 
described  in  §  648.4(a)(l)(i)(J)  for  the 
entire  fishing  year  preceding  the  carry- 
over year,  limited  access  vessels  that 
have  unused  DAS  on  the  last  day  of 
April  of  any  year,  may  carry  over  a 
maximum  of  10  DAS  into  die  next  year. 
This  carry-over  allowance  may  not  be 
accumulated  year-to-year,  e.g.,  a  vessel 
that  receives  an  allocation  of  88  DAS 
per  fishing  year  is  not  allowed  to  use 
more  than  176  DAS  over  a  2-year 
period. 

9.  In  §648.83,  paragraph  (aHl) 
introductory  text  is  revised  to  read  as 
follows: 


$648.83    Minimum  fish  t 

(a)  •  •  • 

(1)  Minimiun  fish  sizes  for 
recreational  vessels  and  charter/party 
vessels  that  are  not  fishing  under  a  NE 
multispecies  DAS  are  specified  in 
§648.89.  Except  as  provided  in 
§  648.17(a),  all  other  vessels  are  subject 
to  the  following  minimiim  fish  sizes 
(TL): 

10.  In  §  648.86,  introductory  text  and 
paragraph  (b)(3)  are  added,  and  (b)(1) 
introductory  text,  (b)(l)(i),  and  (ii) 
introductory  text,  (b)(l)(ii)(A)  and  (B), 
and  (b)(2)  are  revised  to  read  as  follows: 

{648.86    Possession  restrictions. 

Except  as  provided  in  §  648.17(a)  of 
this  section,  the  following  possession 
restrictions  apply: 

(b)*** 

(1)  Gulf  of  Maine  trip  limit  (i)  Except 
as  provided  in  paragraph  (b}(l)(ii)  and 


(b)(2)  of  this  section;  and  subject  to  the 
cod  trip  limit  call-in  provision  specified 
at  §648.10(f)(3)(i),  a  vessel  fishing  under 
a  NE  multispecies  DAS  may  land  up  to 
1,000  lb  (453.6  kg)  of  cod  per  DAS,  or 
any  part  of  a  DAS,  for  each  of  the  first 
4  days  of  a  trip,  and  may  land  up  to 
1,500  lb  (680.4  kg)  of  cod  per  day  for 
each  DAS,  or  any  part  of  a  day,  in  excess 
of  4  consecutive  DAS.  A  day,  for  the 
purposes  of  this  paragraph,  means  a  24- 
hoiu-  period.  Vessels  calling-out  of  the 
multispecies  DAS  program  under 
§  648.10(c)(3)  tiiat  have  utilized  "part  of 
a  DAS"  (less  than  24  hours)  may  land 
up  to  an  additional  1,000  lb  (453.6  kg) 
of  cod  for  that  "part  of  a  DAS"; 
however,  such  vessels  may  not  end  any 
subsequent  trip  with  cod  on  board 
within  the  24-hour  penod  following  the 
beginning  of  the  "part  of  the  DAS" 
utilized  (e.g. ,  a  vessel  that  has  called-in 
to  the  multispecies  DAS  program  at  3 
p.m.  on  a  Monday  and  ends  its  trip  the 
next  day  (Tuesday)  at  4  p.m.  (accruing 
a  total  of  25  hours)  may  legally  land  up 
to  2,000  lb  (907.2  kg)  of  cod  on  such  a 
trip,  but  the  vessel  may  not  end  any 
subsequent  trip  with  cod  on  board  until 
after  3  p.m.  on  the  following  day 
(Wednesday)).  Cod  on  board  a  vessel 
subject  to  this  landing  limit  must  be 
separated  bova  other  species  of  fish  and 
stored  so  as  to  be  readily  available  for 
inspection. 

(li)  A  vessel  subject  to  the  cod  landing 
limit  restrictions  described  in  paragraph 
(b)(l)(i)  of  this  section,  and  subject  to 
the  cod  trip  limit  call-in  provision 
specified  at  §  648.10(f)(3)(ii),  may  come 
into  port  with  and  offload  cod  in  excess 
of  the  landing  limit  as  determined  by 
the  munber  of  DAS  elapsed  since  the 
vessel  called  into  the  DAS  program, 
provided  that: 

(A)  The  vessel  operator  does  not  call- 
out  of  the  DAS  program  as  described 
under  §  648.10(c)(3),  and  remains  in 
port,  unless  for  transiting  purposes  as 
allowed  in  paragraph  (b)(3)  of  this 
section,  until  sufficient  time  has  elapsed 
to  account  for  and  justify  the  amount  of 
cod  harvested  at  the  time  of  offloading 
regardless  of  whether  all  of  the  cod  on 
board  is  offloaded  (e.g.,  a  vessel  that  has 
called-in  to  the  multispecies  DAS 
program  at  3  p.m.  on  Monday  may  fish 
and  come  back  into  port  at  4  p.m.  on 
Wednesday  of  that  same  week  with 
4,000  lb  (1,814.4  kg)  of  cod,  and  offload 
some  or  all  of  its  catch,  but  cannot  call 
out  of  the  DAS  program  imtil  3:01  p.m. 
the  next  day,  Thursday  (i.e..  3  days  plus 
one  minute);  and 

(B)  Upon  returning  to  port  and  before 
offloading,  the  vessel  operator  notifies 
the  Regional  Administrator  (see  Table  1 
to  §  600.502  for  the  Regional 
Administrator's  address)  and  provides 
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the  following  information:  Vessel  name 
and  permit  number,  owner  and  caller 
name,  DAS  confirmation  number,  phone 
number,  and  the  hail  weight  of  cod  on 
board  and  the  amount  of  cod  to  be 
offloaded,  if  any.  A  vessel  that  has  not 
exceeded  the  landing  liinit  and  is 
offloading  and  ending  its  trip  by  calling 
out  of  the  multispecies  DAS  program 
does  not  have  to  report  under  this  call- 
in  system. 
•        •        •        •        • 

(2)  Exemption.  A  vessel  fishing  under 
a  NE  multispecies  DAS  is  exempt  from 
the  landing  limit  described  in  paragraph 
(bMl)  when  fishing  south  of  a  line 
beginning  at  the  Cape  Cod,  MA 
coastline  at  42'*00'  N.  lat.  and  running 
eastward  along  42'0O'  N.  lat.  until  it 
intersects  with  eg'SO'  W.  long.,  then 
northward  along. eg'SO'  W.  long,  until  it 
intersects  with  42*20'  N.  lat.,  then 
eastward  along  42*20'  N.  lat.  until  it 
intersects  with  67*20'  W.  long.,  then 
northward  along  67*20'  W.  long,  until  it 
intersects  with  the  U.S.-Canada 
maritime  boimdary,  provided  that  it 
does  not  fish  north  of  this  exemption 
area  for  a  minimum  of  30  consecutive 
days  (when  fishing  under  the 
multispecies  DAS  program),  and  has  on 
board  an  authorization  letter  issued  by 
the  Regional  Administrator.  Vessels 
exempt  from  the  landing  limit 
requirement  may  transit  the  GOM/GB 
Regulated  Mesh  Area  north  of  this 
exemption  area,  provided  that  their  gear 
is  stowed  in  accordance  with  one  of  the 
provisions  of  §  648.81(e). 

(3)  Transiting.  A  vessel  that  has 
exceeded  the  cod  trip  limit  as  specified 
in  paragraph  (b)(1)  of  this  section  and  is, 
therefore,  subject  to  remain  in  port  for 
the  period  of  time  described  in 
paragraph  (b)(l)(ii)(A)  of  this  section, 
may  transit  to  another  port  during  this 
time,  provided  that  the  vessel  operator 
notifies  the  Regional  Administrator  (see 
Table  1  to  §  600.502  for  the  Regional 
Administrator's  address)  either  at  the 
time  the  vessel  reports  its  hailed  weight 
of  cod  or  at  a  later  time  prior  to 
transiting,  and  provides  the  following 
information:  Vessel  name  and  permit 
niunber,  destination  port,  time  of 
departure,  and  estimated  time  of  arrival. 
A  vessel  transiting  under  this  provision 
must  stow  its  gear  in  accordance  with 
one  of  the  methods  specified  in 


§  648.81(e),  and  may  not  have  any  fish 
on  board  the  vessel. 

•        •        •        •        • 

(FR  Doc.  97-29706  Filed  11-10-97;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  679 
[LD.  11O607A] 
Rm:0648-AHe7 

Hsherias  of  tha  Exdusiva  Economic 
Zona  Off  Alaska;  Foraga  Rsh  Spadas 
Category 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Notice  of  availability  of 

amendments  to  fishery  management 

plans;  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  36  to  the  Fishery 
Management  Plan  for  the  Croundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  and  Amendment  39  to  the 
Fishery  Management  Plan  for 
Croundfish  of  the  Gulf  of  Alaska  (FMPs) 
for  Secretarial  review.  Amendments  36 
and  39  would  define  a  forage  fish 
species  category  in  both  FMPs  and 
implement  associated  management 
measures.  The  intended  effect  of  the 
amendments  is  to  prevent  the 
development  of  an  unrestricted  fishery 
for  forage  fish,  which  axe  a  critical  food 
source  for  many  marine  mammal, 
seabird,  and  fish  species. 

DATES:  Comments  on  Amendment  36 
and  39  must  be  received  by  January  12. 
1998. 

ADDRESSES:  Comments  on  Amendments 
36  and  39  should  be  submitted  to  the 
Assistant  Regional  Administrator, 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
West  9th  Street,  Juneau,  AK.  Copies  of 
the  amendments  and  the  Environmental 


Assessment/Regulatory  Impact  Review 
prepared  for  the  amendments  are 
available  from  NMFS  at  the  above 
address,  or  by  calling  the  Alaska  Region, 
NMFS,  at  907-586-7228. 

FOR  FURTHER  INFORMATKM  CONTACT:  Kent 

Lind.  907-586-7228. 

SUPPLEMENTARY  INFORMATKW:  The  intent 
of  the  Council  is  to  implement  a 
program  that  would  establish  a  forage 
fish  species  category  and  would  allow 
for  the  management  of  these  species  in 
a  manner  that  prevents  the  development 
of  a  commercial  directed  fishery  for 
forage  fish,  which  are  a  critical  food 
source  for  many  marine  mammal, 
seabird  and  fish  species.  Management 
measures  for  this  species  category  will 
be  specified  in  regulations  and  may 
include  such  measures  as  prohibitions 
on  directed  fishing,  limitations  on 
allowable  bycatch  retention  amounts,  or 
limitations  on  the  sale,  barter,  trade  or 
any  other  commercial  exchange,  as  well 
as  the  processing  of  forage  fish  in  a 
commercial  processing  facility. 

A  proposed  rule  to  implement 
Amendments  36  and  39  has  been 
received  from  the  Council.  In 
accordance  with  the  Magnuson-Steveiu 
Act,  NMFS  is  evaluating  the  proposed 
rule  to  determine  whether  it  is 
consistent  with  the  amendments,  the 
Magnuson-Stevens  Act,  and  other 
applicable  law.  If  that  determination  is 
affirmative,  NMFS  will  publish  it  in  the 
Federal  Register  for  public  review  and 
comment. 

Comments  received  by  January  12, 
1998,  whether  specifically  directed  to 
the  amendment  or  the  proposed  rule, 
will  be  considered  by  NMFS  in  its 
decision  to  approve,  disapprove,  or 
partially  approve  Amendments  36  and 
39.  Comments  received  after  that  date 
will  not  be  considered  by  NMFS  in  this 
decision.  All  comments  received  by 
NMFS  on  these  amendments  or  on  the 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  final  ride. 

Dated:  November  5, 1997. 
Garjr  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(PR  Doc.  97-29769  Filed  11-10-97;  8:45  am] 
BIUJNO  COOC  3S1fr-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalttt  Inspaction 
Sarvica 

[Dodwt  No.  97-IOfr-l] 

AvalUibillty  of  an  Envlronmantal 
Aasasamant  and  Rnding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Healdi 
Inspection  Service,  USDA. 
ACnON:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  sigpiificant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Healdi  Inspection  Service  relative  to  the 
proposed  release  into  the  enviroiunent 
of  nonindigenous  species  of  wasps  for 
use  as  biological  control  agents  to 
suppress  the  Pink  Hibiscvis  Mealybug. 
The  environmental  assessment  provides 
a  basis  for  our  conclusion  that  the 


release  into  the  environment  of  the 
biological  control  agents  will  not 
present  a  risk  of  introducing  plant  pests 
into  the  United  States  or  disseminating 
plant  pests  within  the  United  States  and 
will  not  have  a  significant  impact  on  the 
quality  of  the  hiunan  environment 
Based  on  its  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Dale  E.  Meyerdirk,  Senior  Staff  Officer, 
Pink  Hibiscus  Mealybug  Program,  PPQ, 
APHIS,  4700  River  Road  Unit  135, 
Riverdale,  MD  20737-1236,  (301)  734- 
5667.  For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
isipact,  write  to  Dr.  Meyerdirk  at  the 
same  address.  Please  refer  to  the  title  of 
the  environmental  assessment  when 
ordering  copies.  > 


SUPPLBIENTARY  INFORMATION:  As  a  part 
of  a  biological  control  project  to 
suppress  the  Pink  Hibiscus  Mealybug 
(PI^)  (Macone7ik;occu5  hiisutus) 
(Homoptera:  Pseudococcidae),  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  proposing  to  release 
nonindigenous  wasps  in  the  genus 
Leptomastix  in  the  continental  United 
States  and  its  Caribbean  territories.  PHM 
is  currently  established  on  the  islands  of 
St.  Thomas,  St.  Croix,  and  St  John  in 
the  U.S.  Virgin  Islands  and  on  Vieques 
of  Puerto  Rico.  However,  we  anticipate 
that  PHM  will  spread  to  other  U.S. 
territories  in  the  Caribbean  and  to  the 
mainland  United  States.  As  PHM 
spreads,  nonindigenous  wasps  in  the 
genus  Leptomastix,  which  hflve 
controlled  PHM  in  Egypt,  would  be 
released  in  affected  areas  to  suppress 
PHM.  PHM  is  a  devastating  i>est  of 
cocoa,  grapes,  fiber  crops,  hibiscus,  and 
many  other  field  crops  and  ornamental 
plants. 

To  provide  the  public  with 
documentation  of  APHIS"  review  and 
analysis  of  the  environmental  impact 
and  plant  pest  risk  associated  with 
releasing  these  biological  control  agents 
into  the  environment,  we  have  prepared 
an  environmental  assessment  and 
finding  of  no  significant  impact  relative 
to  the  release  into  the  environment  of 
the  following  biological  control  agents: 


Organisms 

Title  of  environmental  assessment 

Date  of  find- 
ing of  no 
significant 
impact 

"Reld  Releases  of  Nonindigenous  Species  of  Leptomastix  (Hymenoplera:  Encyrtidae)  for  Bio- 
logical   Control    of    Pink    Hibiscus    Mealybug.    Maconellicooajs    hirsutus    (Homoptera: 

10/14/97 

rseuoocociaae)   (Septenttier  1997). 

The  environmental  assessment  and 
finding  of  no  sigmficant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Enviroiunental  Policy  Act 
of  1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Enviroiunental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 


Done  in  Washington,  DC,  this  5th  day  of 
November  1997. 

leny  !«•  Meouyi 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(PR  Doc.  97-29712  Filed  11-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trada  AdministfBtion 

[A-406-802] 

Cut-to-Langth  Cartwn  Staal  Plata  From 
Hnland;  Antidumping  Duty 
Admlnistratlva  Raviaw;  Extenaion  of 
TIma  Limit 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limit 
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summary:  The  Etepartment  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  final  results  of  the 
antidumping  duty  administrative  review 
of  Cut-to-Length  Carbon  Steel  Plate  from 
Finland.  This  review  covers  the  period 
August  1, 1995  through  July  31. 1996. 
EFFECTIVE  DATE:  November  12. 1997. 
KW  FURTHER  INFORMATION  CONTACT: 
Linda  Ludwig.  Office  of  AD/CVD 
Enforcement,  Group  m.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  DC  20230; 
telephone  (202)  482-3833. 
SUPPLEMENTARY  INFORMATXM:  Due  to 
imforeseen  circiunstances  facing  the 
Department  at  this  time,  it  is  not 
practicable  to  complete  this  review 
within  the  original  time  limit.  The 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  until 
December  15, 1997,  in  accordance  with 
Section  751Ia)(3)(A)  of  the  Trade  and 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act  of  1994 
(19  U.S.C.  1675  (a)(30(A)).  See 
memorandum  to  Robert  S.  La  Russa 
from  )oseph  A.  Spetripi  regarding  the 
extension  of  case  deadline,  dated 
November  3, 1997. 

Dated:  November  4, 1997. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  Enforcement 
Croup  m. 

(FR  Doc  97-29768  Filed  11-10-97:  8:45  am] 
BIUJNQCOOC  381»-OS-M 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-670-8031 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished.  With  or  Without  Handlee, 
From  the  People's  Republic  of  CMna; 
Preiiminary  Results  of  Antidumping 
Duty  Administrative  Reviews 

AOENCY:  Import  Administration. 

Intemationai  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

reviews. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  five  exporters  of  the 
subject  merchandise,  the  Department  of 
Commerce  is  conducting  administrative 
reviews  of  the  antidumping  orders  on 
heavy  forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles, 
bom  the  People's  Republic  of  China. 
These  reviews  cover  five  exporters  of 
the  subject  merchandise,  Tianjin 


Machinery  Import  &  Export  Corporation, 
Fujian  Machinery  %  Equipment  Import 
&  Export  Corporation,  Shandong 
Machinery  Import  &  Export  Corporation, 
Liaoning  Machinery  Import  &  Export 
Corporation,  and  Shandong  Huarong 
General  Group  Corporation.  The  period 
of  review  is  February  1, 1996  through 
January  31, 1997. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value.  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  on 
appropriate  entries.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  November  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Blaskovich  or  James  Terpstra, 
AD/CVD  Enforcement,  Import 
Administration.  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-5831/3965. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amenchnents  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Umguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
353  (April  1997).  AlUiough  the 
Department  of  Conunerce's  new 
regulations,  codified  at  19  CFR  part  351 
(62  FR  27296.  May  19.  1997),  do  not 
govern  these  proceedings,  citations  to 
those  regulations  are  provided,  where 
appropriate,  to  explain  current 
Ctepartmental  practice. 

Background 

On  February  19. 1991,  the  Department 
of  Commerce  (Department)  published  in 
the  Federal  Regi^  (56  FR  6622)  the 
antidumping  duty  orders  on  heavy 
forged  hand  tools,  finished  or 
unfinished,  with  or  without  handles 
(certain  heavy  forged  hand  tools  or 
HFHTs)  from  the  People's  Republic  of 
China  (PRC).  On  February  3, 1997,  the 
Department  published  in  the  Federal 
Register  (62  FR  4978)  a  notice  of 
opportunity  to  request  administrative 
reviews  of  these  antidumping  duty 
orders.  In  accordance  with  19  CFR 


353.22(a).  on  Febmary  21  and  25. 1997, 
three  exporters  of  the  subject 
merchandise,  Tianjin  Machinery  Import 
ft  Export  Corporation  (TMC),  Fujian 
Machinery  ft  Equipment  Import  ft 
Export  Corporation  (FMEC),  and 
Shandong  Machinery  Import  ft  Export 
Corporation  (SMC),  requested  that  the 
Department  conduct  administrative 
reviews  of  their  exports  of  axes/adzes; 
bars/wedges;  hammers/sledges;  and 
picks/mattocks.  On  February  26, 1997, 
another  exporter,  Liaoning  Machinery 
Import  ft  Export  Corporation  (LMC), 
requested  that  the  Department  conduct 
an  administrative  review  of  its  exports 
of  bars  and  wedges.  Also  on  February 
26, 1997.  Olympia  Industrial,  Inc.,  a 
U.S.  importer  of  the  subject 
merchandise,  requested  administrative 
reviews  of  Shandong  Huarong  General 
Group  Corporation's  (Shandong 
Huarong)  exports  of  bars/wedges  and 
FMEC's  exports  of  axes/adzes;  bars/ 
wedges;  hammers/sledges;  and  picks/ 
mattocks.  On  Febmary  28,  1997.  the 
petitioner.  WVS  Corporation,  formerly 
known  as  Woodings- Verona  Tool 
Works.  Inc..  requested  administrative 
reviews  of  SMC's  and  FMEC's  exports  of 
axes/adzes;  bars/wedges;  hammers/ 
sledges;  and  picks/mattoclcs  and  TMC's 
exports  of  axes/adzes  and  hammera/ 
sledges. 

We  published  the  notice  of  initiation 
of  these  reviews  on  March  18,  1997  (62 
FR  12793).  In  its  May  16, 1997  response 
to  Section  A  of  the  Department's 
questionnaire,  TMC  withdrew  its 
request  for  a  review  of  bars'wndges  and 
picks/mattocks  because  it  did  not  export 
these  products  during  the  period  of 
review.  Because  TMC  withdrew  its 
request  within  the  time  limit  provided 
by  the  Department's  regulations  at  19 
CFR  section  353.22(a)(5),  the 
Department  is  terminating  its  review  of 
ban/wedges  and  picks/mattocks  with 
respect  to  TMC.  The  Department  is 
conducting  these  administrative  reviews 
in  accordance  with  section  751  of  the 
Act. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  l(g  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattoclcs,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
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products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polling  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  currenUy 
classifiable  under  the  following 
Harmonized  Tariff  System  (HTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hanunera  and  sledges  with 
heads  1.5  kg  (3.33  pounds)  in  weight 
and  under,  hoes  and  rakes,  and  bars  18 
inches  in  length  and  under. 

Although  tne  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  orders  is  dispositive. 

Duty  Absorption 

On  April  17, 1997,  WVS  Corporation 
requested  that  the  Department  conduct 
a  duty  absorption  inquiry  in  order  to 
determine  whether  antidumping  duties 
had  been  absorbed  by  a  foreign  producer 
or  exporter  subject  to  the  order.  This 
request  was  made  pursuant  to  the  March 
18, 1997,  notice  of  initiation  of 
administrative  review  (62  FR  12793). 
However,  the  Department's  invitation 
for  such  requests  only  applies  to  certain 
administrative  reviews  of  orders  that 
were  in  effiect  before  January  1995. 

Section  751(a)(4)  provides  for  the 
Department,  if  requested,  to  determine, 
during  an  administrative  review 
initiated  two  years  or  four  years  after 
publication  of  the  order,  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order  if  the  subject  merchandise 
is  sold  in  the  United  States  through  an 
importer  who  is  affiliated  with  such 
foreign  producer  or  exporter.  Section 
751(a)(4)  was  added  to  the  Act  by  the 
URAA.  The  Department's  interim 
regulatioiu  did  not  address  this 
provision  of  the  Act 

For  transition  orders  as  defined  in 
section  751(c)(6)(C)  of  the  Tariff  Act. 
i.e.,  orders  in  effect  as  of  January  1, 
1995,  section  351.213(j)(2)  of  the 
Department's  new  antidumping 
regulations  provides  that  the 
Department  will  make  a  duty-absorption 
determination,  if  requested,  for  any 
administrative  review  initiated  in  1996 
or  1998.  Although  these  antidumping 
regulations  do  not  apply  to  this  review, 
they  do  represent  the  Department's 


interpretation  of  section  751(a)(4)  of  the 
Act.  This  approach  ensures  that 
interested  parties  will  have  the 
opportunity  to  request  a  duty-absorption 
determination  prior  to  the  time  for 
sunset  review  of  the  order  under  section 
751(c)  on  entries  for  which  the  second 
and  fourth  years  following  an  order 
have  already  passed.  Because  the 
antidumping  duty  order  in  HFHTs  from 
the  PRC  has  been  in  effect  since  1991, 
this  is  a  "transition  order"  in 
accordance  with  section  751  (c)(b)(C)  of 
the  Tariff  Act.  Since  this  administrative 
review  was  not  initiated  in  1996  or 
1998,  the  Department  will  not  make  a 
duty  absorption  determination. 

Verification 

Because  Shandong  Huarong  and  LMC 
had  not  been  previously  reviewed  we 
verified  these  companies'  questionnaire 
responses  as  provided  in  Section  782  (i) 
of  the  Act.  From  August  25  through 
September  6. 1997.  we  conducted  the 
verifications  using  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturers'  facilities,  the 
examination  of  relevant  accounting, 
sales,  and  other  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  reports 
which  are  on  file  in  the  Central  Records 
Unit  (CRU)  in  room  B-099  of  the  Main 
Commerce  Building. 

Fads  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party:  (1)  Withholds 
information  that  has  been  requested  by 
the  Department;  (2)  fails  to  provide  such 
information  in  a  timely  maimer  or  in  the 
form  or  maimer  requested;  (3) 
significanUy  impedes  a  determination 
under  the  antidtimping  statute;  or  (4) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  Section 
782(d)  of  the  Act,  use  facts  otherwise 
available  in  reaching  the  applicable 
determination.  The  quantities  the 
respondents  reported  for  factors  of 
production  were  "caps"  or  standards 
based  on  the  producer's  experience.  At 
verification.  LMC's  supplier  was  unable 
to  provide  any  documentation  that 
substantiated  the  accuracy  of  the  "caps" 
reported  for  labor  and  paint.  Because 
the  reported  information  could  not  be 
verified,  we  must  use  facts  otherwise 
available  to  determine  the  amoimt  of 
labor  and  paint  used  to  produce  the 
subject  merchandise. 

Section  776(b)  of  the  Act  provides 
that  adverse  inferences  may  be  used 
wdth  respect  to  a  party  that  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 


ability  to  comply  with  requests  for 
information.  See  also  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  at  870.  We 
determined  that  LMC  did  not  act  to  the 
best  of  its  ability  because  it  failed  to 
provide  any  information  that  could  be 
used  to  support  the  reasonableness  of 
the  reported  labor  usage  and  paint 
consiunption.  Therefore,  as  adverse 
facts  available,  we  have  assigned  labor 
usage  and  paint  consiunption  figures  to 
each  model  of  subject  merchandise 
equal  to  the  greatest  figures  reported  for 
each  factor  for  any  of  tiie  models  of 
subject  merchandise  manufactured  by 
LMC^s  producer.  For  further  discussion 
regarding  the  use  of  facts  available,  see 
Decision  Memorandum  to  Richard  W. 
Moreland,  Acting  Deputy  Assistant 
Secretary,  Group  IL  dated  October  31. 
1997,  "Use  of  Facts  Available:  1996/ 
1997  Antidumping  Duty  Administrative 
Review  of  Certain  Heavy  Forged  Hand 
Tools  From  the  People's  Republic  of 
China,"  which  is  on  file  in  the  CRU. 

Separate  Rates 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficienUy  independent  to  be 
entitied  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6,  1991)  (Sparklers),  as 
amplified  in  the  Final  Determination  cf 
Sales  at  Less  Tfaan  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585  May  2,1994) 
(Silicon  Carbide).  Under  this  policy, 
exporters  in  non-market-economy 
(NME)  coimtries  are  entiUed  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  (de 
jure)  and  in  fact  (de  facto);  v«rith  respect 
to  exports.  Evidence  supporting,  though 
not  requiring,  a  finding  of  de  jure 
absence  of  government  control  includes: 
(1)  An  abscHOce  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and;  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
with  respect  to  exports  is  based  on  four 
criteria:  (1)  Whether  export  prices  are 
set  by  or  subject  to  the  approval  of  a 
govenunent  authority;  (2)  whether  each 
exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  and 
financing  of  losses;  (3)  whether  each 
exporter  has  autonomy  in  making 
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decisions  regarding  the  selection  of 
management;  and,  (4)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts.  See  Silicon  Carbide, 
59  FR  at  22587.  , 

In  the  final  results  of  the  1995-1996 
reviews  of  HFHTs,  the  Department 
granted  separate  rates  to  FMEC,  SMC 
and  TMC.  See  Heavy  Forged  Hand  Tools 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  (62  FR  11813. 
March  13. 1997).  In  the  instant  reviews, 
these  compcmies  submitted  complete 
responses  to  the  sep>arate  rates  section  of 
the  Department's  questionnaire.  Because 
the  evidence  submitted  in  the  instant 
reviews  is  consistent  with  the 
Department's  findings  In  the  1995-1996 
reviews,  we  preliminarily  determine 
that  these  three  companies  continue  to 
be  entitled  to  separate  rates. 

Shandong  Huarong  and  LMC,  which 
we  had  not  previously  reviewed. 
provided  the  Department  with  separate 
rates  information  that  we  examined  at 
verification.  After  analyzing  the  record 
evidence  using  the  criteria  identified  in 
Sparklers  and  Silicon  Carbide,  we  have 
preliminarily  found  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  both  Shandong 
Huarong's  and  LMC's  export  activities. 
Accord^gly.  for  this  review,  we  have 
assigned  separate  rates  to  Shandong 
Huarong  and  LMC  For  further 
discussion  of  this  finding,  see  Decision 
Memorandum  to  Holly  A.  Kuga  Senior 
Director  Office  IV.  Enforcement.  Group 
n,  dated  October  31. 1997.  "Assignment 
of  a  separate  rate  for  Shandong  Huarong 
General  Group  Corporation  and 
Liaoning  Machinery  Import  k  Export 
Corporation  in  the  1996/1997 
adininistrative  review  of  certain  heavy 
forged  hand  tools  &om  the  People's 
Republic  of  China,"  which  is  on  file  in 
theCRU. 

ExportPrice 

The  Department  calculated  an  export 
price  (£P)  on  sales  to  the  United  States 
in  accordance  with  section  772(a)  of  the 
Act  and  because  use  of  constructed 
export  price  was  not  otherwise 
warranted.  We  made  deductions  from 
the  selling  price  to  unaffiliated  parties, 
where  appropriate,  for  ocean  freight, 
marine  insurance,  foreign  brokerage  and 
handling,  and  foreign  inland  frei^t 
Each  of  these  services  was  either 
provided  by  a  non-market  economy 
vendor  or  paid  for  using  a  non-market 
economy  currency.  Thus,  we  based  the 
deduction  for  these  movement  charges 
on  surrogate  values  (see  the  discussion 
regarding  companies  located  in  NME 
countries  and  the  Department's 


surrogate  country  selection  in  the 
Normal  Value  section  of  this  notice). 

We  valued  ocean  freight  using  the 
October  1996  and  July  and  August  1995 
rates  that  were  obtained  and  used  in  the 
1995-1996  administrative  review  of 
HFHTs  from  the  PRC  (62  FR  11813, 
March  13.  1997)  and  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Brake  Drums  and  Brake  Rotora 
From  the  People's  Republic  of  China 
(Brake  Drums  and  Brake  Rotors)  (62  FR 
9160.  Febriiary  28.  1997).  respectively. 
We  valued  marine  insurance  using  the 
average  rate  in  efiiect  during  the  period 
November  1991  through  April  1992. 
This  rate  was  reported  in  public 
information  placed  on  the  record  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stdfur  Dyes.  Including 
Sulfur  Vat  Dyes  From  India  (58  FR 
11835,  March  1, 1993).  and  recenUy 
used  in  Brake  Drums  and  Brake  Rotors. 

For  foreign  brokerage  and  handling, 
we  used  the  average  of  the  rates 
reported  in  the  public  version  of  a 
document  submitted  in  the  antidumping 
duty  investigation  of  Stainless  Steel  Bar 
From  India  (59  FR  66915.  December  28. 
1994).  These  rates,  which  were  in  efiiect 
between  October  1993  and  January 
1994.  were  recenUy  used  in  the  Final 
Detennination  of  Sales  at  Less  Than  Fair 
Value:  Pereulfates  From  the  People's 
Republic  of  China  (62  FR  27222,  May 
19, 1997). 

The  sources  used  to  value  foreign 
inland  freight  are  identified  below  in 
the  Nonnal  Value  section  of  this  notice. 
To  accoxmt  for  price  changes  between 
the  time  period  that  the  freight, 
brokerage,  and  insurance  rates  were  in 
efiect  and  the  period  of  review  (POR), 
we  inflated  or  deflated  the  rates  using 
the  wholesale  price  indices  (WPI)  for 
India  as  published  in  the  International 
Monetary  Fund's  (IMF)  publication. 
International  Financial  Statistics.  For 
further  discussion  of  the  surrogate 
values  used  in  these  reviews  see  the  File 
Memorandum  From  the  Team  dated 
October  31,  1997,  "Surrogate  Values 
used  for  the  Preliminary  Results  of  the 
Sixth  Administrative  Reviews  of  Certain 
Heavy  Forged  Hand  Tools  From  the 
People's  Republic  of  China,"  (Surrogate 
Value  Memorandum)  which  is  on  file  in 
theCRU. 

Normal  Value 

For  companies  located  in  NME 
coimtries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  normal  value  (NV)  using  a 
factors  of  production  methodology  if  (1) 
the  subject  merchandise  is  exported 
firom  an  NME  country,  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market 


prices,  third-coimtry  prices,  or 
constructed  value,  in  accordance  with 
Section  773(a)  of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Since  none  of  the  parties  to  these 
proceedings  contested  such  treatment  in 
these  reviews,  we  calculated  NV  in 
accordance  with  section  773(c)  of  the 
Act  and  section  353.52  of  the 
Department's  regulations. 

in  accordance  with  section  773(c)(3) 
of  the  Act.  the  factors  of  production 
utilized  in  producing  HFTiTs  include, 
but  are  not  limited  to — (A)  hours  of 
labor  required.  (B)  quantities  of  raw 
materials  employed.  (C)  amounts  of    - 
energy  and  other  utilities  consimied, 
and  (D)  representative  capital  cost, 
including  depreciation.  In  accordance 
with  section  773(c)(4)  of  the  Act,  the 
Department  valued  the  factors  of 
production  to  the  extent  possible,  using 
the  prices  or  cost  of  factora  of 
production  in  a  market  economy  that 
is — (A)  at  a  level  of  economic 
development  comparable  to  the  PRC, 
and  (B)  a  significant  producer  of 
comparable  merchandise.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product,  the  growth  rate  in  per 
capita  income,  and  the  national 
distribution  of  labor.  Furthermore,  India 
is  a  significant  producer  of  comparable 
merchandise.  For  a  further  discussion  of 
the  Department's  selection  of  India  as 
the  surrogate  country,  see  Memorandum 
From  Jeff  May,  Director.  Office  of     '^ 
Policy,  to  Holly  Kuga,  Director,  Office  4. 
AD/CVD  Enforcement  Group  II,  Hated 
June  24, 1997,  "Certain  Heavy  Forged 
Hand  Tools  ("Hand  Tools")  from  the 
PRC:  Noiunarket  Economy  Status  and 
Surrogate  Country  Selection"  which  is 
on  file  in  the  CRU. 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  we  valued  PRC  foctora  of 
production  based  on  data  for  the  POR. 
Surrogate  values  that  were  in  effect 
during  periods  other  than  the  POR  were 
inflated  or  deflated,  as  appropriate,  to 
account  for  price  changes  between  the 
effective  period  and  the  POR.  We 
calculated  the  inflation  or  deflation 
adjustments  for  all  factor  values,  except 
labor,  using  the  wholesale  price  indices 
for  India  that  were  reported  in  the  IMF's 
publication.  International  Financial 
Statistics.  We  calctilated  the  inflation  or 
deflation  adjtistment  for  labor  using  the 
consumer  price  indices  (CPI)  for  India 
that  were  reported  in  the  IMF's 
International  Financial  Statistics.  We 
valued  PRC  factora  of  producd^n  as 
follows: 
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•  We  valued  direct  material  used  to 
produce  HFHTs  (i.e.,  steel  scrap,  paint, 
paint  thinner  (dilution),  and  anti-rust 
oil)  and  the  steel  scrap  generated  firom 
the  production  of  HFHT's,  using  the 
rupee  per  metric  ton,  per  kilogram,  or 
per  cubic  meter  value  of  India  imports 
between  February  1996  and  August 
1996.  We  used  imports  into  India 
between  April  1995  and  March  1996  to 
value  steel  ban  used  to  produce  HFHTs 
because  the  Harmonized  Tariff  Schedule 
(HTS)  subheading  that  we  selected  for 
the  steel  surrogate  value,  HTS  7214.50, 
does  not  appear  in  the  Indian  import 
statistics  for  April  1996  through  August 
1996.  Although  petitioner  claimed  that 
HTS  subheacUng  7214.50  was  changed 
to  subheading  7214.99  for  import 
statistics  for  1996,  wd~did  not  use 
statistics  from  the  subheading  suggested 
by  petitioner  because  it  was  not  clear 
that  this  change  was  implemented  by 
India  in  its  import  statistics.  For  fuitiier 
discussion  regarding  the  HTS  category 
used  to  value  steel,  see  Decision 
Memorandum  to  Holly  A.  Kuga,  Senior 
Director,  Enforcement  Group  n,  dated 
October  31, 1997,  "Issues  Concerning 
Surrogate  Values  for  Steel.  Labor  Rates 
and  Tracking:  1996/1997  Antidimiping 
Duty  Administzative  Review  of  Certain 
Heavy  Forged  Hand  Tools  From  the 
People's  Republic  of  China,"  which  is 
on  file  in  tfa«  CRU.  We  tised  import 
statistics  in  our  valuations  that  wen 
published  in  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India,  Volume  II — 
Imports  (hidian  Import  Statistics). 

•  We  valued  labor  using  the  October 
1995  Indian  labor  rates  reported  in  the 
International  Labour  Office's  Statistics 


on  Occupational  Wages  and  Hours  of 
Work  and  on  Food  Prices.  October 
Inquiiv,  1994  and  1995. 

•  We  derived  ratios  for  factory 
overhead,  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  using  information  reported  for 
1992-1993  in  the  Reserve  Bank  of  India 
Bulletin.  From  this  information,  we 
were  able  to  Calculate  factory  overhead 
as  a  percentage  of  direct  material,  labor, 
and  energy  expenses:  SG&A  as  a 
percentage  of  the  total  cost  of 
manufacturing;  and  profit  as  a 
percentage  of  the  siun  of  the  total  cost 
of  manufacturing  and  SG&A. 

•  We  valued  packing  materials, 
including  cartons,  pallets,  anti-rust 
paper,  anti-damp  paper,  plastic  straps, 
plastic  bags,  iron  buttons  and  knots,  and 
iron  wire,  using  the  rupee  per  metric 
ton,  per  Idlogram,  or  per  cubic  meter 
value  of  imports  into  India  between 
February  1996  arid  August  1996. 
Because  iron  straps  were  not  imported 
into  India  between  February  1996  and 
August  1996,  vn  besed  the  value  of  iron 
straps  on  imports  between  April  1995 
and  March  1996.  The  import  values 
were  published  in  the  pimlication, 
Indian  Import  Statistics. 

•  We  valued  coal  using  the  price  of 
steam  coal  in  1996  as  reported  in  the 
International  En«tgy  Agency's 
publication  Energy  Prices  uid  Taxes,  1st 
Quartnrl997. 

•  We  valued  electricity,  using  the 
simple  average  of  the  Much  1, 1995 
Indian  regional  electricity  prices  for 
large  industries  as  reported  in  the 
Inma's  Energy  Sector,  September  1996, 
published  by  the  Centre  for  Monitoring 
Indian  Economy  Pvt.  Ltd. 


•  We  used  the  following  sources  to 
value  truck  and  rail  freight  services 
incurred  to  transport  direct  materials, 
packing  materials,  and  coal  from  the 
suppliers  of  the  inputs  to  the  factories 
producing  HFHTs: 

ThicJc  Freight — If  a  respondent  used 
its  own  trucks  to  transport  material  or 
subject  merchandise,  we  valued  freight 
services  using  the  average  cost  of 
operating  a  truck  which  we  calculated 
firam  infmrmation  published  in  the 
Times  of  India  on  April  24. 1994.  If  a 
respondent  did  not  use  its  own  trucks 
or  the  respondent  did  not  state  that  it 
tised  its  own  trucks,  we  valued  freight 
services  using  the  rates  reported  in  an 
August  1993  cable  from  the  U.S. 
Embassy  in  India  to  the  Department  See 
Final  Determination  of  Sales  at  Lees 
Than  Fair  Value:  Certain  Helical  Spring 
Lock  Washers  from  the  People's 
Republic  of  China  (58  FR  4S833. 
September  20, 1993). 

Rail  Freight— Vie  valued  rail  freight 
services  uahig  the  April  1, 1995  rates 
published  by  the  Indian  Railway 
Confsrenoe  Assodation.  These  rates 
wera  recently  tised  in  Brake  Drums  and 
Brake  Roton.  For  further  discussion  of 
the  surrogate  values  tised  in  these 
reviews,  see  the  Surrogate  Value 
Memorandum  which  is  on  file  in  the 
CRU. 

PreUmiiiaiy  Keeuhs  of  the  Review* 

As  a  result  of  our  reviews,  we 
preliminarily  determinia  that  the 
following  m«»tfn«  exist  for  the  period 
FtbniMiy  1. 1996  through  January  31. 
1997: 


Tsne  period 


Shandong  Huaning  General  Group  Coiporation:  Bara/Wedgaa  . 
Liaoning  MacWnefy  Import  &  Export  Coiporalion:  BentN^Sgm . 
Fuftan  Machirtary  A  Ctjulpnient  Import  &  Export  CorporflHon: 

f^gma/Mim . 

Hammera/Sledges _«,...................»«..._._. 

Shandong  Machinery  Import  ft  Export  CorporaHon: 

Bara/Wadges 


Tianiin  Mactrinary  Import  ft  Export  Corporabon: 
Axaa/Adzes _ 


2/1/96-1/31^7 
2/1/96-1/31/B7 

2/1/M-1/31/B7 
2/1/M-1/31/B7 

2/1/B6-1/31/97 
2/1/B6-1/31/B7 
2/I/96-1/31/B7 

2/1/B6-1/31A7 
2/1/B6-1/31/B7 


25.28 

6J7 

10>43 
17.03 

SZ29 

32.60 
53.43 

7.2S 
44J0 


Parties  to  the  proceedings  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  woricday  thereafter. 
Interested  parties  may  submit  case  briefa 


within  30  days  of  the  date  of  puUication 
of  this  notice.  Rebuttal  briefa,  which 
mtist  be  limited  to  issues  raised  in  the 
case  briefa,  may  be  filed  not  later  than 
37  days  after  the  date  of  publicatiorL 
Parties  who  submit  argument  in  these 
proceedings  are  requested  to  submit 
with  the  argument  (1)  a  stetement  of  the 
issue  and  (2)  a  brief  summary  of  the 


argimient  The  Department  will  publish 
a  notice  of  final  results  of  these 
administrative  reviews,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
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antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
EP  and  NV  may  vary  from  the 
percentages  stated  above.  We  have 
calculated  importer-specific  duty 
assessment  rates  for  each  class  or  kind 
of  HFHTs  by  dividing  the  total  dumping 
margins  (calculated  as  the  difference 
between  NV  and  EP)  for  each  importer/ 
customer  by  the  total  number  of  units 
sold  to  that  importer/customer.  We  will 
direct  Customs  to  assess  the  resulting 
per-unit  dollar  amount  against  each  unit 
of  merchandise  in  each  of  the 
importer's/customOT's  entries  under  the 
relevant  order  during  the  review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effiactive  upon  publication  of  the 
final  results  of  these  administrative 
reviews  for  all  shipments  of  HFHTs 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consimaption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rates  for  the  reviewed 
companies  named  above  which  have 
separate  rates  (Shandong  Huarong, 
LMC.  TMC.  FMEC.  and  SMC)  will  be 
the  rates  for  those  firms  established  in 
the  final  results  of  these  administrative 
reviews  for  the  classes  or  kinds  listed 
above;  (2)  for  all  other  PRC  exporters, 
the  cash  deposit  rates  will  be  the  PRC- 
wide  rates  established  in  the  final 
results  of  the  previous  administrative 
reviews:  and  (3)  the  cash  deposit  rates 
for  non-PRC  exporters  of  subject 
merchandise  bom  the  PRC  will  be  the 
rates  applicable  to  the  PRC  supplier  of 
that  exporter.  The  PRC-wide  rates  are: 
21.93  percent  for  axes/adzes;  66.32 
percent  for  bars/wedges;  44.41  percmst 
for  hammers/sledges;  and  108.2  percent 
for  picks/mattocks.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  section  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  {>resumption 
that  reimbursement  of  antidumping 
duties  occxirred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

These  administrative  reviews  and 
notice  are  in  accordance  vrith  section 
751(a)(1)  of  the  Act  (19  U.S.C 


1675(a)(1))  and  section  353.22  of  the 
Department's  regulations. 

Dated:  October  31. 1997. 
Robert  S.  I  iBii—i, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-29763  Filed  11-10-97;  8:45  am] 

BRJJNO  COM  aS10-OS-P 

DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Admlntotration 

[A-428-820] 

Small  Diameter  Circular  Saamlaat 
Cartoon  and  Alloy  Steal  Standard,  Una 
and  Preaaure  Pipe  From  Garmarty; 
Notice  of  Raaciaaion  of  Antidumping 
Duty  Admlnlatrativa  Ravlaw 

AQS<CY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  rescission  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  September  25. 1997.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (62  FR  50292)  a  notice 
axmouincing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel  Standard.  Line  and  Pressiue 
Pipe  from  Germany,  covering  the  period 
August  1. 1996  through  July  31. 1997. 
The  review  has  now  been  rescinded  as 
a  result  of  the  withdrawal  of  the  request 
for  administrative  review  by  the 
interested  party  that  requested  the 
review. 

EFFECTIVE  DATE:  November  12, 1997. 
FOf«  FURTHER  INFORMATION  CONTACT: 
Nancy  Decker.  Group  m.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Conmierce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington,  D.C.  20230, 
telephone:  (202)  482-0196. 

SUPPt^MBTTARY  INFORMATION: 

Background 

On  August  29, 1997,  the  Department 
received  a  request  from  the  respondent 
in  this  case,  Maimesmannrohren-Werke 
AG  ("MRW")  and  Ndannesmann  Pipe  & 
Steel  Corporation  ("MPS")  (collectively 
"Mannesmann"),  to  conduct  an 
administrative  review  of  Mannesmann, 
pursuant  to  section  19  CFR  351.213(b) 
of  the  Department's  regulations.  The 
period  of  review  is  August  1,  1996 
through  July  31, 1997.  On  September  25, 
1997,  the  Department  published  in  the 
Federal  Register  (62  FR  50292)  a  notice 


annoimcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Small 
Diameter  Circular  Seamless  Carbon  and 
Alloy  Steel  Standard,  Line  and  Pressure 
Pipe  from  Germany,  covering  the  period 
August  1. 1996  through  July  31, 1997. 

Rescission  of  Review 

On  October  7. 1997.  we  received  a 
timely  request  for  withdrawal  of  the 
request  for  administrative  review  from 
Mannesmann.  Because  there  were  no 
other  requests  for  administrative  review 
from  any  other  interested  party,  in 
accordance  with  section  351.213  (d)  (1) 
of  the  Department's  regulations,  we 
have  rescinded  this  administrative 
review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C  1675)  and  19  CFR  351.213  (d)  (4). 

Dated:  October  29, 1997. 
Joaaph  A.  Spatrini, 

Deputy  Assistant  Secretary,  Enfbrcemmt 
Croup  m. 

[FR  Doc.  97-297B6  Filed  1-10-97;  8:45  anqj 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trada  AdminlatrBlion 
[A-688-0t81 

Slaai  Wire  Strand  for  Praatraaaad 
Concrete  From  Japan;  Nottca  of  Rnal 
Court  Dadaion  and  Amended  Rnal 
Raaulte  of  Antidumping  Duty 
Admlnlatrativa  ftevlawra 

AQBICY:  Import  Administration. 
International  Trade  Administratii 
Department  of  Commerce. 
ACTION:  Notice  of  final  court  decision 
and  amended  final  results  of 
antiduinping  duty  administrative 
reviews. 

summary:  On  April  22, 1997,  the  Court 
of  International  Trade  (the  Court) 
affirmed  the  Department  of  Commerce's 
(the  Department)  second  remand 
determination  arising  out  of  the 
administrative  reviews  of  the 
antidumping  finding  on  steel  wire 
strand  for  prestressed  concrete  ("PC 
Strand")  from  Japan.  See  Mitsui  6r  Co., 
Ltd.  V.  Uruted  Statet,  Slip  Op.  97-49 
(OT  April  22. 1997).  As  there  is  now  a 
final  and  conclusive  court  decision  in 
this  action,  we  are  amending  the  final 
results  of  review  in  this  matter  and  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  Mitsui's  entries  covered  by 
these  amended  final  results  at  the  rates 
assigned  to  each  of  Mitsui's  supplien 
for  the  periods  April  1. 1978  through 


March  31, 1979;  April  1, 1979  through 
November  30, 1980;  December  1,  1980 
through  November  30, 1981;  December 
1, 1981  through  November  30,  1982;  and 
December  1, 1982  through  November 
30, 1983. 

EFFECTIVE  DATE:  November  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Heaney  or  Linda  Ludwig,  Office 
Eight,  Antidumping  and  Countervailing 
Duty  Enforcement  Group  m. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-4475. 

SUPPLEMBfTARV  MFORMATKM: 


Backgromid 

On  March  11, 1994.  the  Court  issued 
an  order  remanding  to  the  Department 
the  final  results  of  the  administrative 
reviews  of  the  antidiunping  finding  on 
PC  Strand  from  Japan,  covering  exports 
by  Mitsui  &  Co.  (Mitsui)  during  the 
period  April  1, 1978  through  November 
30, 1985.1  Mitsui  6'  Co.  v.  United  States. 
Slip  Op.  94-44  (OT  March  11,  1994). 

On  August  5, 1994,  in  accordance 
Mfith  the  Court's  remand  order,  the 
Department  filed  its  final  results  of 
redetermination.  (See  Final 
Redetermination  Punuant  to  the  Court 
Remand,  August  5, 1994,  Mitsuj  6-  Co., 
Ltd.  V.  United  States.  Court  No.  90-12- 
00633  (Remand  Results  1}).  In  this 
determination,  to  determine  whether 
Mitsui  had  engaged  in  middleman 
dumping  during  each  period  of  review 
(POR),  the  Department  considered 
whether  a  substantial  portion  of  Mitsui's 
-sales  were  at  prices  that  were 
substantially  below  its  acquisition  costs. 
Based  on  our  analysis  of  the  number  of 
sales  made  at  prices  below  acquisition 
costs  and  the  magnitude  of  resulting 
losses,  the  Department  determined  that 
Mitsui  had  engaged  in  middleman 
dumping  because  Mitsui  made  a         ' 
"sulwtantial  number  of  sales  at  prices 
substantially  below  its  acquisition  cost" 
(See  Final  Remand  Results  1  at  9). 

In  response  to  comments  on  the 
redetermination  submitted  by  the 
plaintiffe  and  the  defendant  intervener, 
the  Department  requested  a  remand  to 
address  clerical  errors  and 
methodological  questions  raised  by  both 

jes  concerning  the  existence  or 
abAbceof  middleman  dumping.  [See 
Defendahl^s  Response  to  the  Comments 
Filed  by  Plaintiffs  and  the  Intervener  to 


the  Redetermination  Upon  Remand 
Filed  by  the  Department  of  Commerce, 
Nov.  30, 1994  Mitsui  &■  Co..  Ltd.  v. 
United  States.) 

On  June  10, 1996,  the  Court  issued  an 
order  remanding  the  Department's  Final 
Redetermination  of  August  1994.  The 
Court  directed  the  Department  to:  (1) 
Correct  clerical  errora  noted  by  the 
plainti&  and  the  defendant  intervener 
relating  to  currency  conversion,  average 
movement  charges,  and  acquisition 
costs;  (2)  consider  the  methodological 
questions  raised  by  plaintiCk  relating  to 
(a)  the  use  of  number  of  transactions  as 
opposed  to  the  relative  quantity  or  value 
of  PC  strand,  (b)  the  calailation  of 
"valiie"  in  determining  the  extent  of 
below-cost  sales,  (c)  the  calculation  of 
the  cost  of  acq\iisition,  and  (d)  the  need 
for  information  from  Mitsui's  suppliers 
in  order  to  review  the  existence  or 
absence  of  middleman  dumping;  and  (3) 
consider  the  intervener's  claim  that  the 
Department  failed  to  include  certain 
expenses  reported  by  Mitsui  in  its  sales 
listings. 

On  October  9, 1996,  the  Department 
filed  its  second  redetermination  with 
the  Court  (See  Prestressed  Concrete 
Strand  from  Japan,  Final  Results  of 
Redetermination  Pursuant  to  Court  ^^^^ 
Remand,  October  9, 1996,  Court  No.  90- 
12-00633  (Remand  Results  2).)  In  this 
redetermination,  the  Department 
corrected  clerical  errors  identified  by 
both  parties.  With  respect  to  the 
methodological  issues,  the  Department 
determined  that  because  a  value-based 
methodology  provides  a  more 
meaningful  imderstanding  of  the  extent 
to  which  merchandise  has  been  sold 
below  acquisition  costs,  a  value-based 
methodology  was  appropriate  to 
determine  whether  Mitsm  had  engaged 
in  middleman  dumping  during  the 
PORs.  Accordingly,  we  determined 
whether  a  substantial  portion  of  Mitsui's 
sales  were  below  acquisition  costs  by 
comparing  the  total  value  of  PC  strand 
sales  below  acquisition  costs  to  the  total 
value  of  PC  strand  sales.  Based  on  our 
examination  of  Mitsui's  sales,  we 
determined  that  Mitsui  did  not  make  a 
'ilibstantial  portion  of  sales  below 
acquisition  costs  during  each  POR. 
Because  the  portion  of  below- 
acqviisition-cost  sales  during  each  POR 
was  not  substantial,  and  examination  of 
whether  prices  were  substantially  below 
acquisition  cost  was  uimecessary.  See 
Remand  Results  2  at  6. 


We  also  determined  that  (1) 
reexamining  our  methodology  for 
calculating  "value"  was  imnecessaiy 
because  we  did  not  need  to  determine 
whether  Mitsui's  sales  were 
substantially  below  acquisition  cost,  (2) 
Mitsui's  acquisition  costs  should  be 
calculated  using  currency  convereions 
based  on  the  exchange  rate  in  effect  on 
the  date  of  shipment.  (3)  we  did  not 
require  additional  information  from 
Mitsui's  suppliers  during  the  PORs,  and 
(4)  we  included  all  actual  expenses 
incurred  and  reported  by  Mitsui  in 
comparing  Mitsui's  resale  prices  to  its 
acquisition  costs.  See  Remand  Results  2 
at  7.  Finally,  because  we  had 
determined  that  Mitsui  did  not  engaged 
in  middleman  dxunping  during  the 
periods  covered  by  the  redetermination, 
we  concluded  that  it  was  appropriate  to 
instruct  the  U.S.  Customs  Service  to 
liquidate  Mitsui's  entries  according  to 
the  rates  determined  for  reach  of 
Mitsui's  supplien  for  the  relevant 
periods.  We  noted  that  this  was  the 
methodology  followed  in  the  relevant 
administrative  reviews  of  the 
antidimiping  finding  on  PC  Strand  from 
Japan  for  other  exporters.  See  Steel  Wire 
Strai)d  for  Prestressed  Concrete  from 
Japan;  Final  Resiilts  of  Antidimiping 
Duty  Administrative  Review,  48  FR 
45586  (Oct  6, 1983)  (1978-1979;  1979- 
1980  POR);  and  Steel  Wire  Strand  for 
Prestressed  Concrete  from  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review.  51  FR  30894 
(Aug.  29, 1986)  (1980-1981;  1981-1982 
POR)  Steel  Wire  Strand  for  Prestressed 
Concrete  from  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  52  FR  4373  (Feb.  11. 1987) 
(1982-1983  POR). 

On  April  22, 1997,  the  Court  upheld 
the  Department's  second 
redetermination  on  remand.  Mitsui  & 
Co..  Ltd.  V.  United  States.  Slip  Op.  97- 
49  (OT  April  22, 1997).  The  period  to 
appeal  has  expired  and  no  appeal  was 
filed.  Therefore,  as  there  is  now  a  final 
and  conclusive  court  decision  in  this 
action,  we  are  amending  our  final 
results  of  review. 

Amended  Final  Resutts  of  Reviews 

Purauant  to  section  516A(e)  of  the 
Act.  we  are  now  amending  the  final 
results  of  the  administrative  reviews  of 
the  antidumping  finding  on  PC  strand 
frtsm  Japan  with  respect  to  exports  by 
Mitsui  and  determine  that  the  following 
margins  exist: 


■  For  the  period  December  1, 1983  through 
November  30,  1985.  Mitsui  had  no  shipments  of 
merchandise  subfect  to  the  ordor. 
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Manutacturer/exporler 


Shnnko  Wire  Convany,  iMJmaui  &  Co.,  Lid 


Sumitcxno  Electric  Ind.,  UdAHIaui  &  Co..  Ltd 


Suziid  Metal  Ind.  Co..  LidJMitsui  &  Co..  LkJ 


Teicotai  Sangyo  Ca.  UdAMsui  &  Co.,  Lid 


Tokyo  Rope  Mlg.  Co.  Ltd./Mitsui  &  Ca.  Ud 


'  No  ahipmenis  during  the  POR 


Period 


04/01/78-03/31/79 
04/01/79-11/30/80 
12/01/80-11/30/81 
12/01/81-11/30/82 
12/01/82-1 1/3G/B3 
04/01/78-03/31/79 
04/01/79-11/30/80 
12/01/80-11/30/81 
12/01/81-11/30/82 
12/01/82-11/30/83 
04/01/78-03/31/79 
04A)1/79-1 1/30/80 
12A)1/80-11/3d/81 
12A)1/81-11/30/82 
12/01/82-11/30^3 
04/01/78-03/31/79 
04/01/79-11/30/80 
12/01/80-11/30/81 
12/01/81-11/30/82 
12A)1/82-1 1/30/83 
04/01/78-03/31/79 

04/01/79-1  i/aorao 

12/01/80-11/30/81 
12/01/81-11/30/82 
12/01/82-11/30/83 


Margin 
(percent) 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
4.5 
4.5 
M.5 


The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  We 
will  issue  appraisement  instructions 
directly  to  the  U.S.  Customs  Service. 
Further,  for  any  shipments  form  the 
remaining  known  manufocturers  and/or 
exporters  not  covered  by  these  reviews, 
the  current  cash  deposit  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  is  published  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22(c)(8). 

Dated:  November  3, 1997. 
Bobert  S.  LaRmm. 
Assistant  Secretary  for  Import 
Administiation. 

[FR  Doc.  97-29765  Filed  11-10-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGB4CY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  83-00034. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Micro  Products  Company. 
Because  this  certificate  holder  has  foiled 


to  file  an  annual  report  as  required  by 
law.  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  Micro  Products  Company. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Morton  Schnabel,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs.  International  Trade 
Administration.  (202)  482-5131.  This  is 
not  a  toll-free  number. 

SUPPLBMENTARY  MFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  m 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  April 
13, 1984  to  Micro  Products  Company. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act.  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (§  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (§  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Micro  Products  Company  on  April  3, 
1997.  a  letter  containing  annual  report 
questions  with  a  reminder  that  its 


anniiAl  report  was  due  on  May  28. 1997. 
Additional  reminders  were  sent  on 
August  7. 1997,  and  on  September  12, 
1997.  The  Department  has  received  no 
Mrritten  response  to  any  of  these  letters. 

On  November  6. 1997.  and  in 
accordance  with  §  325.10  (c)(1)  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Micro  Products 
Company  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failure  to  file  an 
annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  each  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in 
which  to  respond.  The  certificate  holder 
is  deemed  to  have  received  this  letter  as 
of  the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shoMoi,  the  Department  of 
Commerce  can,  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  die 
notification  letter  that  it  has  £uled  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are.  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
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in  the  notification  letter  (§  325.10(c)(2) 
of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  dociunents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)(3)  of  the 
Rraulations). 

The  Department  shall  publish  a  notice 
in  the  Fe^^^gagister  of  the  revocation 
or  modi&xdonor  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)(4) 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  wttich  the  Department's 
final  determination  is  published  in  the 
Federal  Re8istd\(§§  325.10(c)(4)  and 
325.11  of  the  RegiUations). 

Dated:  November  6. 1997. 
Morion  Schnabel, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 
(FR  Doc.  97-29751  Filed  11-10-97;  8:45  am] 

MO-ON-P 


DEPARTMENT  OF  COMMERCE 


Ic  and  Atmospheric 


Public  Oiaplay 
1426) 


PannH(PHF* 


AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  withdrawal. 

SUMMARY:  Notice  is  hereby  given  that 
the  Big  Apple  Cinnis,  35  West  35th 
Street.  New  York,  NY  10001,  has 
withdrawn  its  application  to  import 
Patagonian  sea  Uons  {Otaria  byronia)  for 
purposes  of  public  display. 
ADDRESSES:  The  documents  related  to 
thiAaction  are  available  for  review  upon 
written  request  or  by  appointment  in  the 
following  offices: 

Pe^adts^and  Dociunentation  Division, 
Office  dfprdtected  Resources,  NMFS, 
1315  £a$0A;«st  Highway.  Room  13822, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Northeast 
Region,  NMFS,  One  Blackhum  Drive, 
Gloucester,  MA  01930,  (508/281^250). 
FOR  FURTHER  MFORMATION  CONTACT:  Ann 
Hochman.  (301)  713-2289. 


SUPPt^iENTARY  INFORMATION:  On  Friday, 
August  29, 1997,  notice  was  published 
in  the  Federal  Register  (62  FR  45796) 
that  an  application  had  been  filed  by  the 
Big  Apple  Circus  to  import  two 
Patagonian  sea  lions  [Otaria  bymnia), 
from  Lipperswil,  Switzerland,  where 
they  are  currentiy  maintained  by  Conny- 
Land,  for  public  display  during  the 
1997-1998  exhibition  season. 

By  facsimile  letter  of  October  29, 
1997,  the  Big  Apple  Circtis  withdrew  its 
application  from  consideration. 

Dated:  November  5, 1997. 
Ann  D.  TeriMish, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  97-29656  Filed  11-10-97;  8:45  am) 

MLUNQ  CODE  361»-S2-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Defense  Outplacement  Refsnal 
System  (DORS)  and  Public  Conunimify 
Service  (PACS)  Programs;  DD  Forms 
2580/2580C.  2581.  and  2581-1;  OMB 
Number  0704-0324. 

Type  of  Request:  Reinstatement 

Niunber  of  Respondents:  11,331. 

Responses  Per  Respondent:  1.847. 

Annual  Responses:  20,931. 

Avemge  Burden  Per  Response:  12 
minutes. 

Aimual  Burden  Hours:  4.136. 

Needs  and  Uses:  This  ijoifonnation 
collection  is  used  to  enroll  separating 
service  members,  their  spouses,  and 
DoD  civilian  personnel  in  the  Defense 
Outplacement  Referral  System  (DORS). 

In  accordance  with  10  U.S.C.  1143 
and  1144,  the  Information  is  provided  to 
private  and  public  employers,  including 
local,  state,  and  Federal  employment 
and  outplacement  agencies,  as  notice  of 
available  individuals  with  interest  in 
potential  employment.  In  accordance 
with  U.S.C.  1143a(c),  the  Public  and 
Community  Service  (PACS)  Registry 
provides  registered  PACS  organizations 
with  information  regarding  the 
availabilify  of  individuals  with  interest 
in  working  in  a  PACS  organization.  The 
800  phone  resume  request  line 


associated  with  this  information 
collection  as  well  as  the  DD  Form  2580, 
"Operation  Transition — Department  of 
Defense  Outplacement  Referral  System 
(DORS)/Public  and  Communify  Service 
(PACS)  Individual  Application."  DD 
Form  2580C,  "Operation  Transition — 
Department  of  Defense  Outplacement 
Referral  System  (DORS)/Public  and 
Community  Service  (PACS)  Individual 
Application  (Cont);"  DD  Form  2581. 
"Operation  Transition  Employer 
Registration;"  and  DD  Form  2581-1, 
"Public  and  Commimify  Service 
Organization  Validation."  are  used  in 
support  of  the  Department  of  Defense 
programs  for  employment  assistance. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  Federal 
Government;  State.  Local,  or  Tribal 
Government 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OA£B  DesJc  Officer:  Mr.  Edward  C 
Springer. 

Written  comments  and 
recoDunendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  November  5, 1997. 
Patricia  L.  Toppings, 

Ahemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-29657  Filed  11-10-97;  8:45  am) 

HLUNQ  OOOE  5000  04  M 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Submission  for  OMB  Reviemr; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has        ^ 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Dependency  Statements; 
DFAS-DE  Form  1865,  1866  1867,  and 
1868;  OMB  Number  0730-[to  be 
determined). 
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Type  of  Request:  New  Collection; 

Number  of  Respondents:  4,200. 

Responses  Per  Respondent:  1. 

Annual  Response:  4,200. 

Average  Burden  Per  Response:  2 
hours. 

Annual  BuMen  Hours:  8,400. 

Needs  and  Uses:  The  information 
coUectioQ  is  used  to  certify  dependency 
or  obtain  information  to  determine 
entitlement  to  basic  allowance  for 
quarters  (6AQ)  with-dependent  rate, 
travel  allowances,  or  Uniformed 
Services  Identification  and  Privilege 
Card.  Information  regarding  a  child  bom 
out-of-wedlock  (DFAS-DE  Form  1865), 
a  full-time  student  21-22  years  of  age 
PFAS-DE  Form  1867).  a  phjmt  (DFAS- 
DE  Form  1868).  or  incapacitaitM,child 
over  age  21  (DFAS-DE  Form  1866 
provided  by  the  military  member  ( 
another  individual  who  may  be  a 
member  of  the  public.  DoDFMR 
7000.14,  Vol.  17A,  defines  dependency 
and  directs  that  dependency  be  proven. 
Dependency  claim  examiners  use  the 
information  from  the  forms  to  determine 
the  degree  of  benefit^  The  requirement 
to  provide  the  information  decreases  the 
possibility  of  monetary  allowances 
being  approved  on  behalf  of  ineligible 
dependents. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion;  annually. 

Respondents' s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  169  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing.  ^ 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  leffarson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  November  5. 1997. 
Patricia.  L.  Toppings, 

Ahemate  OSD  Federal  Repstar  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-29658  Filed  11-10-97;  8:45  am) 


action:  Notice. 


DEPARTMENT  OF  DEFENSE 

Dapartment  of  the  Aimy 

Transition  to  the  Defense  Table  of 
Official  Distances  pTOO) 

agency:  Military  Traffic  Management 
Command,  DOD. 


SUMMARY:  The  Military  Traffic 
Management  Command  (MTMC),  on 
behalf  of  the  Department  of  Defense 
(DOD),  intends  to  utilize  a  standard 
integrated  mileage  guide  in  DOD  freight, 
household  goods  (HHG),  travel,  and 
finance  programs.  The  DTOD  will 
replace  existing  distance  calculation 
products  used  within  the  DOD  such  as 
Rand  McNally  TDM  Mileagemaker 
System.  Household  Goods  Carriers' 
Mileage  Guide,  and  the  DOD  Official 
Table  of  Distances  and  will  become  the 
DOD  standard  source  for  highway 
mileages.  The  DTOD  will  consist  of  a 
modified  Commercial  off  the  Shelf 
(COTS)  product  and  full  operating 
capability  is  projected  for  October  1998. 
Notice  of  the  DTOD  product 

dfications  and  transition  plan  for  the 

light  and  household  goods  program 
be  published  for  public  comment  at 

later  time. 

ITES:  Initiar operating  capability  for  --^ 
the  three  target  DOD  programs  is     y 
estimated  to  be:  Travel — Jun  98;     1 
Household  Goods — ^Jun  98;  Freigm — 
Aug  98. 

ADDRESSES:  Headquarters.  Military 
Traffic  Management  Conunand,  ATTN: 
MTIM-I,  Room  332A,  5611  Columbia 
Pike,  Falls  Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ethel ).  Anderson  (703)  681-7793  or  Ms. 
Amy  R.  Hopfe  (703)  681-57joi 
SUPPLEMENTARY  INFORMATION:  OtrrenUy, 
several  sources  for  distance  information 
are  being  used  within  DOD  to  support 
various  nuu:tional  areas,  such  as  travel, 
travel  entitlement  reimbursement, 
freight,  and  personal  property 
movements.  Moreover,  separate 
I»oducts  are  used  to  calculate  overseas 
diAances.  The  res)ilt  is  a  variance  in 
mileage  computations  produced  by 
different  products  and  a  high  cost  of 
licensing  and  maintaining  multiple 
mileage  sources. 

Until  1996,  DOD  was  required  by  law 
to  maintain,  an  official  mileage  table, 
known  as  the  Official  Table  of 
Distances,  to  use  for  payment  of  travel 
^d  transportation  allowances.  The 
FY96  Defense  Authorization  Act  deleted 
this  requirement,  thus  providing  the 
opportunity  to  use  a  conunercial 
mileage  product  to.  support  travel 
mileage  distance. 

In  October  1996,  the  D(X)  Comptroller 
tasked  the  U.S.  Transportation 
Command  (USTRANSCOM)  to  identify 
and  implement  a  single  source  for 
distance  information  in  support  of 
travel,  freight,  and  personal  property 
movements  for  the  Continental  United 
States  (CONUS)  and  Outside  the 


Continental  United  States  (OCONUS). 
USTRANSCOM  tasked  the  Military 
Traffic  Management  Command  to  lead 
the  effort. 

The  DTOD  integration  contractor. 
Science  Applications  International 
Corporation  (SAIC),  is  supporting  the 
identification,  modification,  installation 
and  testing  of  the  Commercial  off  the 
Shelf  (COTS)  product  SAIC  has 
selected  ALK  Associates,  Inc.,  as  the 
source  of  the  distance  calculation  data 
and  software  for  DTOD. 

The  transition  to  a  single  standard 
DTOD  will  require  changes  to  existing 
MTMC  rules  publications  and  rate 
solicitations.  Since  this  action  is 
considered  to  be  a  significant 
proctuement  policy  change  under  41 
U.S.C.  418b,  another  public  notice  will 
be  published  providing  the  public  an 
opport\inity  to  comment  on  the  specific 
product,  ita  capabilities,  and  DOD's  plan 
to  introduce  the  product  to  ongoing 
acquisition  activities.  Details  relating  to 
interface  with  industry  providers  and 
trade  associations  will  be  provided  at 
that  time.  It  is  anticipated  that  transition 
to  DTOD  will  have  no  significant  impact 
on  small  businesses  since  those 
businesses  currently  use  one  or  more 
distance  calculation  sources  of  a^imilar 
nature.  Because  specific  policy  wid  the 
related  impact  is  yet  to  be  fully    | 
developed,  public  comment  on  tl^s^ 
notice  is  not  being  requested  at  this 
time.  A  60-day  public  notice  period  will 
be  provided  for  in  finthcoming  notices 
that  describe  implementation  plans, 
requirements,  and  responsibilities. 
Mmrf  V.  YonlB, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-29699  Filed  11-10-97;  8:45  am) 
aauNOOooE  s7i»-os-ii 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  liifuinMlion 
Coliection 


AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection:  comment 
request 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  conunenta  on  the 
proposed  informadon  collection 
requesta  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  conunenta  on  or  before  January 
12, 1998. 

ADDRESSES:  Written  conunenta  and 
requesta  for  copies  of  the  proposed 
information  collection  requesta  should 


; 


) 


Feferal  Register  /  Vol,  62,  No.  218  /  Wednesday.  November  12.  1997  /  Notices 


60693 


be  addressed  to  Patrick  J.  Shwrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  70^-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  ajn.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLBIBfTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  eariy 
opportunity  to  comment  on  information 
coUection  requesta.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
pUddpation  in  the  approval  process 
would  defeat  the  purpose'^bf  the 
information  coUection,  violate  State  or 
Federal  law,  or  substantial^  interfere 
with  anv  agencjr's  ability  to  pai^»rm  ita 
statutoiyobligations.  The  Deputy  Chief 
Information  Officer.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requesta  prior  to  submission 
of  these  requesta  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondenta  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
btuden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requesta  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  %vill 
this  information  be  processed  and  used 
in  a  timely  manner.  (3)  is  the  estimate 
of  burden  accurate.  (4)  how  might  the 
Department  enhance  the  quali^,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondenta,  including 
through  the  use  of  information 
technology. 


Dated:  November  S,  1997. 
Gloria  Parkar. 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Poataecondary  Education 

Type  of  Review:  Revision. 

Tiue;  Fiscal  Operations  Report  & 
Application  to  Participate  in  Federal 
Perkins  Loan,  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Program. 

Frequency:  Annually. 

Affected  Pubfjc:  Business  or  other  for- 
profit;  not-for-profit  institutions;  State, 
local  or  Tribal  Government,  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  4.800. 
Qurden  Hours:  80,586. 

Amtract:  This  application  data  will  be 
used  to  compute  the  amotmt  of  funds 
needed  by  each  institution  during  the 
1999-2000  Award  Year.  The  Fiscal 
Operations  Report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1997-98 
Award  Year,  and  as  part  of  the 
institutiontd  funding  process. 

Office  of  Educatioiial  Reaearch  aiid 
Improvement 

TJpe  of  Review:  Revision. 

Title:  Application  for  Granta  Under 
the  Javita  Gifted  and  Talented  Studenta 
Education  Program. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profita;  not-for-profit  institutions; 
State,  local  or  Tribal  Govemmenta. 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  300. 
Burden  Hours:  13.200. 

Abstract:  Program  participanta  such 
as  SEAs.  LEAs.  Institutions  of  Higher 
Education,  and  other  public  and  private 
agencies  and  organizations  including 
Indian  tribes  and  organizations  will 
apply  for  granta  under  the  Javita  Gifted 
and  Talented  Studmta  Education 
Program.  The  Department  will  use  the 
information  to  make  grant  awards. 

(FR  Doc  97-29703  Filed  ll-lfr-97;  8:45  am] 


DEPARTMENT  OP  EDUCATION 

Submlaaion  for  OMB  Review. 
Comnienl  Remieal 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request 

SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 


Officer,  invites  conunenta  on  the 
submission  for  OMB  review  as  required 
by  thePaperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  conunenta  on  or  before 
December  12, 1997. 

ADDRESSES:  Written  conunenta  should 
be  addressed  to  the  Office  of 
Information  and  Regidatory  Afhirs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  725  17th 
Street  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requesta  for  copies  of  the 
proposed  information  collection 
requesta  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  800 
Indefiendence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLBefTARY  MFORMATKM:  Section 
3506  of  the  Paperworic  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requesta.  OMB  may  amend  or 
waive  the  reqturement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defsat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  ita 
statutory  obligations.  The  Deputy  Chief 
Information  (Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requesta  prior  to  submission 
of  these  requesta  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contaidkthe 
following:  (1)  Type  of  revievluequested. 
e.g..  new,  revision,  extension^^i^ting 
or  reinstatement;  (2)  Tide;  (3) : 
of  the  coUection;  (4)  Descriptjecfof  the 
need  for,  and  proposed  use  of,  the 
information;  (S)  Respondenta  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specffied  above.  Copies  of 
the  requesta  are  available  from  Patrick  ). 
Shenill  at  the  address  specffied  above. 
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Dated:  November  5, 1997. 
Gloria  Parkar, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Observational  Study  of  Even 
Start  Family  Literacy  Projecta. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  not-for-profit  institutions; 
State,  local  or  Tribal  Gov't.  SEAs  or 
LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  15. 
Burden  Hours:  510. 

Abstract:  This  study  will  include  15 
in-depth  case  studies  of  local  family 
literacy  projects  that  have  fully 
implemented  the  Even  Start  program 
model  and  that  have  produced  at  least 
two  years  of  positive  outcomes  for 
participants.  The  case  studies  will  focus 
on  how  and  why  these  projects  have 
been  successful.  The  case  studies  will 
-  also  examine  how  the  projects  adjust  to 
changes  in  client  needs,  their  strategies 
for  integrating  program  services  and 
activities,  their  use  of  evaluation  results 
for  improving  the  quality  of  services, 
and  their  strr.tegies  for  building  a  solid 
base  of  support  to  sustain  the  activities 
and  services  afte:  federal  funding  ends. 
Data  collection  will  include  interviews 
with  project  staff,  their  partners,  and 
project  {>articipants.  Data  collection  will 
also  include  observation  of  activities 
and  services  and  review  of  project 
documents. 

[FR  Doc.  97-29704  Filed  11-10-97;  8:45  am] 
■UMQCOOe  4000-01-P 


DEPARTMENT  OF  ENERGY 

Oef»artment  of  Energy  (DOE) 
Notification  of  a  4&-0ay  Extension  in 
Providing  ttw  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB)  an 
imptementation  Plan  for 
Recommendation  97-2 

AOBICY:  Department  of  Energy. 
ACTION:  Ndtice. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  published 
Recommendation  97-2,  concerning 
Criticality  Safety  at  Defense  Nuclear 
Facilities  in  the  DOE  Complex,  on  May 
29.  1997  (62  FR  2918).  Section  315(e)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  42  U.S.C.  2286d(e),  requires 
the  Department  of  Energy  to  transmit  an 
implementation  plan  to  the  Defense 
Nuclear  Facilities  Safety  Board  by 
October  28, 1997,  or  submit  a 


notification  of  extension  for  an 
additional  45  days.  The  Secretary's 
notification  of  extension  for  an 
additional  45  days  follows. 

DATES:  Ckimments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  December 
12, 1997. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  {Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW,  Suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robin  Staffin,  Deputy  Assistant 
Secretary  for  Research  and 
Development,  Office  of  Defense 
Programs,  Department  of  Energy,  1000 
Independence  Avenue,  SW,  Washington 
DC  20585 

Issued  in  Washington.  DC,  on  November  5, 
1997. 
Mark  B.  WUtaksr,  Ir.. 

Departmental  Representative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 

The  Secretary  of  Energy 

Washington.  DC  20585 

October  28, 1997. 

The  Honorable  }otm  T.  Conway, 

Chairman,  Defense  Nuclear  Facilities  Safety 

Board.  625  Indiana  Avenue.  NW.,  Suite 

700,  Washington.  DC  20004 

Dear  Mr.  Chairman:  This  is  to  notify  you, 
pursuant  to  42  U.S.C.  2286d(e).  that  the 
Department  of  Energy  requires  an  additional 
45  days  to  transmit  the  Implementation  Plan 
for  addressing  the  issues  described  in  the 
Defense  Nuclear  Facilities  Safety  Board's 
Recommendation  97-2  concerning  criticality 
safety.  A  Department  response  team 
developed  a  draft  Implementation  Plan 
which  outlines  specific  actions  to  improve 
the  effisctiveness  of  criticality  safety  practices 
and  programs.  Technical  issues  raised  by 
your  staff  concerning  the  draft 
Implementation  Plan  have  been  resolved. 
However,  the  Department  requires  more  time 
to  develop  an  equitable,  lasting  funding 
arrangement  that  takes  into  account  the 
crosscutting  nature  of  the  criticality  safety 
program. 

We  will  continue  to  work  closely  with  your 
staff  to  develop  a  hilly  funded,  mutually 
acceptable  Implementation  Plan.  The 
Department  will  make  every  effort  to  provide 
the  Implementation  Plan  to  the  Board  within 
the  next  two  weelcs,  but  no   iter  than  '* 
December  12, 1997. 

Sincerely, 
Federico  Pena 
[FR  Doc.  97-29740  Filed  11-10-97;  8:45  am] 

MLUNO  CODE  •4eO-«1-P 


DEPARTMENT  OF  ENERGY 

Bhvironmentai  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL). 
DATES:  Tuesday,  November  18, 1997 
from  8:00  a.m.  to  6:00  p.m.  Moimtain 
Standard  Time  (MST);  Wednesday, 
November  19,  1997  from  7:30  a.m.  to 
5:00  p.m.  MST.  There  will  be  public 
comment  sessions  on  Tuesday, 
November  18,  1997  from  5:00  p.m.  to 
6:00  p.m.  MST  and  Wednesday, 
November  19,  1997  from  1:00  p.m.  to 
1:30  p.m.  MST. 

ADDRESSES:  Holiday  Inn  Westbank,  475 
River  Parkway,  Idaho  Falls,  Idaho 
83402. 

FOR  FURTHER  INFORMATION  CONTACT: 
INEEL  Information  (1-800-708-2680)  or 
Wendy  Green  Lowe,  Jason  Associates 
Corp.  (208-522-1662). 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recominendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  EM  SSAB, 
INEEL  will  finalize  recommendations 
on  Siting  the  pits-to-powder  and  mixed 
oxide  fuel  fabrication  mission  at  INEEL, 
the  High  Level  Waste  Enviroimiental 
Impact  Statement,  continuing  education 
opportunities  for  K-12  teachers  in 
-Idaho,  and  public  use  of  INEEL 
Technical  Library.  The  board  will  also 
learn  about  the  proposed  plan  for  the 
soil  repository  at  Waste  Area  Group  3 
and  receive  presentations  on  plutonium 
contamination  at  INEEL  and  die  residts 
from  Pit  9  and  Subsurface  Disposal  Area 
studies,  and  what  these  studies  imply 
for  cleanup  of  the  pits  and  trenches.  For 
a  most  current  copy  of  the  agenda, 
contact  Woody  Russell,  DOE-Idaho, 
(208)  526-0561,  or  Wendy  Green  Lowe, 
Jason  Associates  Corp.,  (208)  522-1662. 
The  final  agenda  will  be  available  at  the 
meeting. 

Public  Comment  Availability:  The 
two-day  meeting  is  open  to  the  public, 
with  public  comment  sessions 
scheduled  for  Tuesday.  November  18, 
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1997  from  5:00  p.m.  to  6:00  p.m.  MST 
and  Wednesday,  November  19, 1997 
from  1:00  p.m.  to  1:30  p.m.  MST.  The 
Board  will  be  available  during  this  time 
period  to  hear  verbal  public  comments 
or  to  review  any  written  public 
^  comments.  If  there  are  no  memliers  of 
the  public  wishing  to  comment  or  no 
written  comments  to  review,  the  board 
will  continue  with  it's  current 
discussion.  Written  statements  may  be 
filed  with  the  Committee  either  before 
or  after  the  meeting.  Individuals  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  the 
INliKL  Information  line  or  Wendy  Green 
Lowe.  Jason  Aaaociates  Corp.,  at  the 
addimses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  Tnairiiniim  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue. 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  November  4, 
1987. 

■acM  Samuel. 

Deputy  Advisory  Committee  Aftmqgeownf 
Officer. 

(FR  Doc.  97-29742  Filed  11-10-07;  8:45  am] 

ceots«spoi-y 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Sita- 
Spedflc  Advisory  Board,  Monticelio 
8Ha 

AQENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


r:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
ho^y  given  of  the  following  Advisory 
>Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board.  Monticelio 
Site. 

DATES  AND  TWE8:  Wednesday.  December 
10. 1997.  6KX)  p.m.-8:(X)  p.m. 


ADDRESSES:  San  Juan  County 
Courthouse.  2nd  Floor  Conference 
Room,  117  South  Main,  Monticelio, 
Utah  84535. 

FOR  FURTHER  tiFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist. 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567.  Grand 
Junction,  CO,  81502  (970)  248-7727. 

SUPPLEMBITARY  MRMMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on  project 
status,  and  reports  bom  subcommittees 
on  local  training  and  hiring,  health  and 
safety,  and  future  land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  committee  either 
before  or  after  the  meeting.  Individuals 
who  Mdsh  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  mairfiniiTn  of  5  minutes  to 
present  their  comments  at  the  end  of  the 
meeting. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Foiiestal 
Building.  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction,  CO  81502.  or  by  calling 
herat(303)24»-7727. 

Issued  at  Washington,  DC  on  November  4. 
1997. 

RscImI  Samnal. 

Deputy  Advisory  Committee  Management 
Officer.  / 

[FR  Doc  97-29743  Filed  11-10-47;  8:45  aM] 
ioocaxao  01-p 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Advisofy  Committee  on  Ap^lance 
Energy  Efficiency  Standards 

AGENCY:  Department  of  Energy  (DOE), 
Office  of  Energy  Efficiency  and 
Renewable  Energy 
ACTION:  Notice  of  open  meeting. 


f:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770),  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards.  The 
Department  will  consider  the 
information  and  comments  received  at 
this  meeting  in  the  conduct  of  its 
appliance  standards  program. 
DATES:  December  12, 1997,  9:00  ajn.- 
3:30  pjn. 

ADDRESSES:  Embassy  Row  Hilton,  2015 
Massachusetts  Avenue,  NW, 
Washington,  DC 

FOR  FUimflER  MFORMATION  CONTACT: 
Sandy  Beall,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station  EE-43, 1000  bidependence 
Avenue,  SW,  Washington,  DC  20585- 
0121,  (202)  586-7574,  or  Brenda 
Edwards-Jones,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Forrestal  Building. 
Mail  Station  EE-43, 1000  Independence 
Avenue,  SW,  Washington,  DC  2058S- 
0121,(202)586-2945. 

SUPPLEKatTARY  MFORMATKM: 

Purpose  of  the  Committee:  The 
Advisory  Committee  on  Appliance 
Energy  Efficiency  Standards  was 
established  to  provide  input  on  the 
appliance  standards  rulemaking 
process.  The  Committee  serves  as  the 
focal  point  for  discussion  on  the 
implementation  of  the  procedures, 
interpretations,  and  policies  set  forth  in 
the  rule  on  Procedures  for  Consideration 
of  New  or  Revised  Energy  Conservation 
Standards  for  Consiuner  Products  (61 
FR  36973  (July  15, 1096))  and  on  cross- 
cutting  analytical  issues  afiiBcting  all 
product  standard  rulemakings. 

Tentative  Agenda 

9:00  am    Opening  Remarks. 

Introductions,  and  Agenda  Review 
9:30  am  Public  Comments  on  Agenda 
9:35  am    Recent  Successes  (Standards 

Issued.  Test  Procedures  Issued. 

Workshops) 
10:00  am    Break 

10:15  am    Priority  Setting  Process 
10:30  am    Begin  Subcommittee  Reports 

to  the  Committee 
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11:45  am    Public  Ckmunents  on 

Morning  Session 
12:00  n    Lunch  (on  your  own) 
1:00  pm    Continue  Subcommittee 

Report&and  Discussion 
2:00  pm     Break 
2:15  pm    Public  Comments 
2:30  pm    New  Business 
3:00  pm    Action  Items  and  Deliverables 

for  Next  Meeting 
3:15  pm    Chairman's  Closing  Remarks 
3:30  pm    Adjourn 

Please  note  that  this  draft  agenda  is 
preliminary.  The  times  and  agenda 
items  listed  are  guidelines  and  are 
subject  to  change.  A  final  agenda  will  be 
available  at  the  meeting  on  Friday. 
December  12.  1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Please  notify  either 
Bienda  Edwards-Iones,  (202)  586-2945. 
or  Sandy  Beall,  (202)  586-7574.  if  you 
plan  to  attend  the  Advisory  Committee 
meeting.  Written  statements  may  be 
filed  either  before  or  after  the  meeting. 
In  order  to  have  your  written  comments 
distributed  at  the  Advisory  Committee 
meeting,  please  provide  10  copies  to  the 
contacts  listed  in  the  FOR  FURT>«R 
MFORMATHM  CONTACT  section  at  least  7 
days  prior  to  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  should  contact  the  Office  of 
Codes  and  Standards  at  the  address  or 
telephone  numbers  listed  in  the  POR 
FURTHER  INFORMATION  CONTACT  section. 
Requests  must  be  received  7  days  prior 
to  the  meeting,  and  a  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  Such 
presentations  may  be  limited  to  five 
minutes.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  Copies  of  the  Committee's 
charter,  minutes  of  the  Committee 
meetings  held  on  January  8, 1997,  and 
June  23,  1997,  this  notice,  and  other 
correspondence  regarding  the 
Committee  may  be  viewed  at  the  U.S. 
Department  of  Energy,  Freedom  of 
Information  Public  Reading  Room, 
Forrestal  Building,  Room  lE-190, 1000 
Independence  Avenue.  SW. 
Washington,  DC  20585.  (202)  586-6020, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  A  copy  of  the 
Committee's  meeting  transcript  will  be 
available  in  the  IXDE  public  reading 
room  approximately  10  days  after  the 
meeting.  Minutes  will  also  be  available 
60  days  after  the  meeting  by  writing  to 
Brenda  Edwards-Jones  or  Sandy  Beall  at 
the  address  listed  in  the  FOR  FURTHER 
WTORMATION  CONTACT  section. 


Issued  in  Washington.  DC.  on  November  5. 
1997. 

Radiel  M.  Samiiel. 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  97-29744  Filed  11-10-97;  8:45  ami 
MLLwa  CODE  a4ae-oi-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-63-00(q 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

November  5, 1997. 

Take  notice  that  on  October  29, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP98-53-000 
a  request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate 
an  interconnection  between  ANR  and 
Louisiana  Intrastate  Gas  Company  L.L.C. 
(LIG)  for  delivery  of  natural  gas  to  LIG 
in  St.  Mary  Parish.  Louisiana,  under 
ANR's  blanket  certificate  issued  in 
Docket  No.  CP88-532  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 
*    ANR  proposes  to  install  on  its  above 
grade  facilities  a  16-inch  tee,  a  16-inch 
valve,  an  electronic  measurement 
system,  and  approximately  fifteen  (15) 
feet  of  tie-in  piping.  The  total  cost  of  the 
facilities  will  be  approximately 
$168,000  which  will  be  fully 
reimbursed  by  LIG.  The  maximum 
capacity  of  the  proposed 
interconnection  will  be  300  Mmcf/d. 

ANR  states  that  the  construction  of 
the  proposed  interconnection  will  have 
no  efiiect  on  its  peak  day  and  annual 
deliveries,  that  its  existing  tariff  does 
not  prohibit  additional 
interconnections,  that  deliveries  will  be 
accomplished  without  detriment  or 
disadvantage  to  its  other  ctistomers  and 
that  the  total  volumes  delivered  will  not 
exceed  total  volumes  authorized  prior  to 
this  request. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  ibstant  notice  by  the  Commission, 
file  pursuant  to  RiUe  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214]  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  not  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CashaU. 
Secretary. 

[FR  Doc.  97-29679  Filed  11-10-97:  8:45  am] 
■UMO  oooc  tnr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commission 

[Doctot  No.  CPM-67-0001 

ANR  Pipeline  Company;  Notice  of 
Applicalion 

November  5. 1997. 

Take  notice  that  on  October  31, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP98-57-O00 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a  natural  gas 
transportation  service  for  Indiana  Glass 
Company  (IGC),  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  by  mutual  agreement 
ANR  and  IGC  have  agreed  to  abandon 
Rate  Schedule  X-143  under  which  ANR 
transports  up  to  4,500  dekatherms  of 
natural  gas  per  day  on  a  best  efforts 
basis  for  IGC  from  various  wells  in 
Texas,  Oldahoma  and  Kansas  to  an 
interconnection  with  Indiana  Gas 
Company,  Inc.  in  Delaware  County, 
Indiana. 

ANR  further  states  that  no  facilities 
are  proposed  to  be  abandoned  and  that 
the  proposal  will  have  no  impact  on  the 
environment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  26. 1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Pitx»dure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
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to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiiral  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wrill 
be  held  without  further  notice  before  the 
Conmiission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  CmWU, 
Secretary. 

(FR  Doc.  97-29681  Filed  11-10-97;  8:45  am) 
cooc  •n7-«n-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  ERSe-STIMXNq 

Cinergy  Servloea,  Inc.,  Notice  of  Rling 

November  5, 1997. 

Take  notice  that  Cinergy  Services, 
Inc..  on  behalf  of  PSI  Energy,  Inc.  (PSI), 
on  October  29,  1997.  tendered  for  filing 
the  Transmission  and  Local  Facilities 
(T&LF)  Agreement  Calendar  Year  1996, 
Reconciliation  between  PSI  and  Wabash 
Valley  Power  Association,  Inc.  (WVPA). 
and  between  PSI  and  Indiana  Municipal 
Power  Agency  (IMPA).  The  TScLF 
Agreement  has  been  designated  as  PSI's 
Rate  Schedule  FERC  No.  253. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Commission. 

Any  person  desiring  to  be  hear^  or  to 
protest  said  filing  should  file  a  mol^n 
to  intervene  or  protest  with  the  FedeiM 
Energy  Regulatory  Commission,  888      1 
First  Street.  N.E.,  Washington,  D.C.       ' 
20426  in  accordance  with  Rules  211  uid 
214  of  the  Commission's  Rules  ot^^ 
Practice  and  Procedure  (16.££R^^.211 


and  18  CFR  385.214).  AU  such  motions 

or  protests  should  be  filed  on  or  before 

November  17, 1997.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

UtoaCaslMll. 

Searetaiy. 

(FR  Doc  97-29677  Filed  11-10-97;  8:45  am] 

BHUNQ  COM  Sn7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Doctol  Na  RP97-181-00q 

CNG  Transmission  Corporation;  Notice 
of  Compliance  TarW  FWng 

November  5, 1997. 

Take  notice  that  on  October  29, 1997, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Third  Substitute  Original  Sheet  No. 
386A.  CNG  requests  an  effective  date  of 
June  1. 1997.  for  its  proposed  tariff 
sheet 

CNG  steles  that  the  piupose  of  its 
filing  is  two  fold:  To  revise  CNG's  FERC 
Gas  Tariff  in  compliance  %vith  the 
September  15, 1997  Letter  Order, 
regarding  Standard  5.3.5  of  the  Gas 
Industry  Standards  Board  (GISB);  and  to 
request  Commission  approval  of  a 
further  brief  deferral  of  CNG's 
implementetion  of  certain  system-based 
and  EDM-related  GISB  standards.  CNG 
will  separately  submit  a  stetus  report  to 
the  Commission  regarding  its 
implementetion  of  certain  additional 
Version  1.1  GISB  business  practice 
standards,  as  required  by  the  Letter 
Order. 

CNG  stetes  that  copies  of  its  filing 
have  been  mailed  to  all  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UiaD.Ca8iwIl, 
Secrateiy. 

[FR  Doc  97-29690  Filed  11-10-07;  8:45  am) 
>  COOK  •nr-M-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[Doctot  No.  CP96-64-00q| 

Conoco.  Inc.  v.  WHUams  Natural  Gaa 
Company;  Notice  of  Complaint 

November  5. 1997. 

Take  notice  that  on  October  29. 1997, 
Conoco.  Inc.  (Conoco),  600  N.  Dairy 
Ashford,  ML-1034,  Houston.  Texas 
77079,  filed  a  complaint  against 
Williams  Natural  Gas  Company  (WNG), 
pursuant  to  Rule  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.206).  alleging 
violations  by  WNG  of  Section  7  of  the 
Natxiral  Gas  Act,  all  as  more  fully  set 
forth  in  the  complaint  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Conoco  stetes  its  belief  that  WNG  has 
constructed  and  is  about  to  begin 
operating  an  expansion  of  ite  pipeline 
facilities  in  Hemphill  County,  Texas, 
consisting  of  13.5  miles  of  pipeline 
extending  from  the  Williams  Field 
Service  Hobart  Ranch  plant  to  WNG's 
26-iiich  Canadian-Blackwell  mainline. 
Conoco  also  stetes  its  belief  that  WNG 
will  abandon  its  Pampa  outlet  line, 
which  also  runs  from  the  WFS  Hobart 
Ranch  plant  to  WNG's  Canadian- 
Blackwell  line,  as  well  as  the  Higgins 
compression  fKility,  a  1.200 
horsepower  compressor  located  at  the 
intersection  of  the  Pampa  and  Canadian- 
Blackwell  lines.  Conoco  requests  that 
the  Commission  issue  a  cease  and  desist 
order  to  stop  WNG  from  of>erating  the 
facilities  installed,  to  stop  WNG  from 
constructing  additional  fecilities  and 
from  abandoning  existing  fecilities. 
Conoco  further  requests  that  WNG  be 
compelled  to  file  applications  for  the 
certificate  and  abandonment 
authorizations  for  its  activities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
complaint  should  file  with  the  Federal 
Energy  RegiUatory  Commission. 
Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  such 
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motions,  together  with  the  answer  of 
Raepondent  to  the  complaint  and 
motions  filed  with  the  Commission 
should  be  filed  on  or  before  November 
26, 1997.  Any  person  wishing  to  become 
a  party  to  a  nroceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intervene  in  accordance 
with  the  Conmussion's  Rules. 
LoiaaCHkall. 
Secretary. 

(FR  [)oc.  97-29680  Filed  11-10-07;  8:45  ami 
lajjNQ  cooc  cnr-aMi 

D^ARTMeiT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofnmiaaion 

[Docket  Na  ER96-7eO-004] 

Duka  Enargy  Corporation:  Notica  o( 
FHIng 

November  5, 1997. 

Take  notice  that  Duke  Energy 
Corporation  tendered  for  filing  its 
refund  report  in  the  above-referenced 
docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
17, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CmImII. 
Secretary. 

(FR  Doc.  97-29675  Filed  11-10-97;  8:45  am] 
aaojNO  cooe  sriT-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

[Docket  Na  RP97-346-009) 

Equitrans,  LP  ;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  5, 1997. 

Take  notice  that  on  October  31, 1997, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
revised  tariff  sheets  in  compliance  with 


the  Commission's  "Order  on  Rehearing" 
dated  October  16, 1997  (the  "October  16 
Order").  Equitrans  proposes  separate 
rate  sheets  to  be  effective  September  1 , 
1997  and  October  1,  1997. 

Equitrans  states  that  the  rate  sheets 
establish  rates  for  all  services  which 
reflect  a  retiim  on  equity  level  of  13 
percent  which  was  die  level  which 
Equitrans  originally  proposed  in  this 
proceeding.  Eqiutrans  states  that  the 
Commission  permitted  to  place  its 
originally  filed  return  on  equity  level 
into  efiiact,  efiiective  September  1, 1997, 
subject  to  refund,  pending  the  outcome 
of  a  bearing. 

Equitrans  states  that  the  rates 
proposed  for  October  1, 1997 
effectiveness  are  the  same  base  rates  for 
all  services  as  those  proposed  for 
September  1, 1997  effectiveness  with 
the  exception  of  an  increase  in  the  ACA 
charge  to  S0.0022/Dth  which  has  been 
approved  by  the  Commission  for 
October  1 ,  1997  effectiveness. 

Equitrans  states  that  copies  of  this  rate 
filing  were  served  on  Equitrans' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  the 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE..  Washington,  DC 
2(K)46,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lais  D.  Caatafeli. 
Secretary. 

(FR  Doc  97-29692  Filed  11-10-97;  8:45  am) 
I  COM  «n7-«t-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

[Docket  No.  RP97-6-007] 

Granite  State  Gaa  Transmission,  Inc.; 
Notica  of  Propoaad  Ctiangas  In  FERC 
Gas  Tariff 

November  5, 1997. 

Take  notice  that  on  October  31, 1997, 
Granite  Stite  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
136,  to  become  effective  November  1, 
1997. 


According  to  Granite  State,  First 
Revised  Sheet  No.  136  removes  from  its 
tariff  a  provision  that  required  Granite 
State  to  credit  90%  ef  revenues  for 
intemiptible  transportation  services, 
less  variable  costs  and  surcharges,  to  its 
firm  transportation  customers.  Granite 
State  further  states  that  the  elimination 
of  the  crediting  provision  was  agreed  to 
in  an  uncontested  settiement  in  Docket 
No.  RP97-6-000  appro<'ed  by  the 
Commission  on  October  20, 1997. 

Granite  State  further  states  that  copies 
of  its  filing  have  been  served  on  its  firm 
and  intemiptible  customers,  on  the 
regulatory  agencies  of  the  states  of 
Maine,  Massachusetts  and  New 
Hampshire  and  the  intervenors  in  the 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD-CMkBU. 
Secretary. 

(FR  Doc.  97-29687  Filed  11-10-97;  8:45  am] 
MJUNQ  cooE  tns-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commlaalon 

[Docket  Na  RP9e-a»-4XI0] 

Miaalaaippi  River  Tranamission 
Corporation;  Notica  of  Prbpoaad 
Ctiangaa  in  FERC  Gaa  Tariff 

November  S,  1997. 

Take  notice  that  on  October  31. 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  tariff  sheets 
listed  below  to  be  effective  November 
30, 1997. 

Third  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  252 
First  Revised  Sheet  No.  320 
First  Revised  Sheet  No.  321 
Third  Revised  Sheet  No.  322 
Second  Revised  Sheet  No.  323 
First  Revised  Sheet  No.  325 

MRT  states  that  this  filing  is  being 
made  to  make  minor  housekeeping 
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changes  including  removing  the  Index 
of  Firm  Transportation,  Storage  and 
Sales  Customers  fitim  the  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  patties  to  the  proceeding. 
Any  person  wrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refarence 
Room. 

LoisD.CMkdl, 
Secretary. 

[FR  Doc.  97-29694  Filed  11-10-07;  8:45  am] 
MiJNQ  COOK  gnr-ot-m 


DEPARTMBIT  OF  ENERGY 

FSdaral  Enargy  Regulatory 
Commisalon 

[Docket  Na  RP96-331-00q 

Natkmal  Fual  Gaa  Supply  Corporation; 
Notioa  of  Propoaad  Changaa  In  FEftC 
Gaa  Tariff 

November  5, 1997. 

Take  notice  that  on  October  31, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendoed  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Sub.  Original 
Sheet  No.  12,  to  be  effactive  November 
1. 1997. 

National  Fuel  states  that  the  instant 
filing  is  made  to  amend  its  firm  storage 
service  agreement  filed  in  Doclcet  No. 
RP96-d31-007,  between  National  Fuel 
and  Engage  Energy  U.S.,  L.P.  (Engage). 
NationtJ  Fuel  states  that  its  amended 
service  agreement  with  Engage  provides 
a  stated  charge  besed  on  a  lodced-in 
price  spread  for  Engage's  FSS  storage 
service. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers,  interested  state  commissions 
and  each  party  designated  on  the  official 
service  list  compiled  by  the  Secretary. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fednal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rulee  of 


a  

Practice  and  Procedure.  All  such 

protests  must  be  filed  in  accordance 

with  Section  154.210  of  the 

Commission's  Regulations.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoisD.Cashell. 

Secretary. 

(FR  Doc.  97-29686  Filed  11-10-97;  8:45  am] 

BNJJNOOOOC  C7t7-«1-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Regulatory 
Commlaalon 

[Docket  Na  RP96-200-02q 

NorAm  Gas  Tranamiaalon  Company; 
Notioa  of  Propoaad  Changaa  In  FERC 
Gaa  Tariff 

November  5, 1997. 

Take  notice  that  on  October  31, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  follo%ving  revised 
tariff  sheets  to  be  effective  November  1 , 
1097: 

Seventh  Revised  Sheet  No.  7A 
Sixth  Revised  Sheet  No.  7B 
Sixth  Revised  Sheet  No.  7E 
Third  Revised  Sheet  No.  7E.02 
Second  Revised  Sheet  No.  7F 
Third  Revised  Sheet  Na  7G 
Third  Revised  Sheet  No.  7G.01 
Third  Revised  Sheet  Na  7H 
First  Revised  Sheet  No.  71 
Fust  Revised  Sheet  No.  7J 
First  Revised  Sheet  No.  7M 
Original  Sheet  No.  7N 

NGT  states  that  these  tariff  sheets,  to 
be  effective  November  1, 1997,  reflect 
either  contract  expirations  or 
elimination  of  formula-based  negotiated 
rates  that  are  no  longer  applicable  as  the 
underlying  rate  agreements  now  reflect 
terms  which  do  not  qualify  as 
negotiated  rates.  Furthermore,  certain  of 
these  tariff  sheets  reflect  modifications 
to  existing  negotiated  rates  terms  as  well 
as  the  adcUtion  of  a  new  negotiated  rate 
contracL 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedml  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washii^on.  DC 
20426.  in  accordance  with  Section  * 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  tl)e  Commission's 
regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestant  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Uis  D.  Caahell. 

Secretary. 

(FR  Doc.  97-29684  Filed  11-10-07;  8:45  am] 

HLUNQ  cooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Fadanri  Enargy  Regulatory 
Commlaalon  \ 

[Docket  Na  CP9»-62-000r 

Nortliiaaal  PIpallna  Corporation:  Notfoa 
of  naquaat  Under  Blanket 
Authorization 

November  5, 1997. 

Take  notice  that  on  October  28, 1907, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  a  request  with 
the  Commission  in  Docket  No.  CP98- 
052-000,  pursuant  to  Sections  157.205, 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  modify 
existing  hcilities  at  its  Walker  Hollow 
Meter  Station  in  Uintah  County,  Utah  to 
more  efficienUy  accommodate  existing 
deliveries  of  natural  gas  to  Qtation  Ou 
&  Gas  Corp.  At  the  Walker  Hollow 
Delivery  point,  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000,  all  as  more  fully  set  forth  in 
the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  proposes  to  modify  the 
Walker  Hollow  Meter  Station  by 
installing  50  percent  restricted  trip 
plates  in  the  two  existing  1-inch 
regulatbrs  aiid  by  installing  a  new  2- 
inch  regulator  vn\h  V^-inch  trip  plate 
upstream  of  the  two  existing  regulators 
to  more  accurately  measure  the  low 
peak  hourly  flow  rate  of  natural  gas 
through  the  meter  station.  Northwest 
states  that  as  a  result  of  these 
modifications  the  mAiriTniiTn  design 
capacity  of  the  meter  station  will 
decease  from  4,128  Dth  per  day  (at  65 
psig)  to  approximately  408  Dth  per  day 
at  a  constant  delivery  pressure  of  100 . 
psiB. 

Northwest  further  states  that  the  cost 
of  the  proposed  facility  modificatidn  at 
the  Walker  Hollow  Meter  Station  ii 
estimated  to  be  approximately  SlvSOO. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
punuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
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of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  not  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  wididrawn  within  30  days  after 
the  time  allowed  for  filing  aprotest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Caahell. 
Secretary. 

(FR  Doc.  97-29678  Filed  11-10-97;  8:45  am] 
BHXMO  COOE  a717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4e83-000] 

Otiio  Edison  Company;  Pennsylvania 
Power  Company;  Notice  of  Rling 

November  5, 1997. 

Take  notice  that  on  October  10, 1997, 
Ohio  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  14,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mrith  the 
Commission  and  are  available  for  public 
inspection. 


Secretaiy. 

[FR  Doc.  97-29676  Filed  11-10-97;  8:45  am] 


■ULMQ  COOE  tm-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  RP97-109-009] 

Sabine  Pipe  Line  Company;  Notice  of 
Compliance  Filing 

November  5, 1997. 

Take  notice  that  on  October  31. 1997, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Voliune  No. 
1,  the  following  revised  tariff  sheets 
proposed  to  be  effective  November  1 , 
1997: 

2ad  Sub  Third  Revised  Sheet  No.  297 
Substihite  First  Revised  Sheet  No.  228 

Sabine  states  that  the  tariff  sheet 
revisions  are  in  compliance  with  the 
Commission's  order  issued  October  23, 
1997  in  Docket  Nos.  RP97-109-007  and 
RP97-109-008.  Sabine  states  that  the 
tariff  sheets  listed  above  have  been 
revised  to  reflect  incorporation  by 
reference  of  version  1.1  of  the  GISB 
Nominations  Related  Standards, 
Flowing  Gas  Related  Standards, 
Invoicing  Related  Standards,  and 
Capacity  Release  Standards. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  f)arties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Loia  D.  CaalMll. 
Secretary. 
IFR  Doc.  97-29689  Filed  11-10-97;  8:45  am] 

BHJJNO  CODE  STIT-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP«a-34-000] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

November  5, 1997. 

Take  notice  that  on  October  31. 1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of 
November  1,  1997: 

Tariff  Sheets  Applicable  to  Contesting  Parties 

Thirty  Fourth  kevised  Sheet  No.  14 
Fifty  Fifth  Revised  Sheet  No.  15 
Thirty  Fourth  Revised  Sheet  No.  16 
Fifth  Fifth  Revised  Sheet  No.  17 
Thirty  Seventh  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
due  to  a  decrease  in  GSR  billing  units 
effective  November  1,  1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  f>erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal' 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  Such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  "inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-29695  Filed  11-10-97;  8:45  am] 
aaiJNO  cooc  cnr-ei-M 
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DEPARTMENT  OF  ENERGY 

FSdeiBl  Energy  Regulatory 
Commisalon 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Pocket  Na  RPM-312-007] 


Tennessee  Gas  PtpsNne  Company; 
Notice  of  Proposed  Ciwnges  in  FERC 
Gas  Tariff  and  of  Compliance  HIing 

November  5, 1997. 

Take  notice  that  on  October  31, 1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheet  to 
become  effective  on  November  1, 1997: 

Nineteenth  Revised  Sheet  No.  30 

Teimessee  states  that  the  above  tariff 
sheet  is  being  filed  for  the  dual-purpose 
of  (1)  implementing  negotiated  rate 
contracts  pursuant  to  the  Commission's 
Statement  of  Policy  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines  and 
Regulation  of  Negotiated  Transportation 
Services  of  Natural  Gas  Pipelines  issued 
January  31, 1996,  at  Docket  Nos.  RM9S- 
6-000  and  RM96-7-000  and  (2) 
complying  with  the  Commission's 
Octc^r  29. 1997  letter  Order  issued  in 
the  above-refiarenced  docket  Tennessee 
Gas  Pipeline  Company.  81  FERC 
161.114(1997). 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  Mrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CMhall. 
Secretaiy. 
[FR  Doc.  97-29685  Filed  11-10-97;  8:45  am) 

BSJjm  COM  «717-ei-M 


[Dodiet  No.  RP97-344-002I 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  5, 1997. 

Take  notice  that  on  October  31. 1997. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  changes 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  and  Original  Volume  No. 
2. 

Texas  Gas  states  that  this  motion  rate/ 
compliance  filing  is  being  made  to  place 
certain  tariff  sheets  to  be  effiective  on 
November  1. 1997.  in  compliance  with 
the  Commission's  Order  issued  May  29, 
1997.  in  Docket  No.  RPg7-344  at  79 
FERC  $61,257  (1997). 

Texas  Gas  requests  an  efiisctive  date  of 
November  1, 1997.  for  the  proposed 
tariff  sheets. 

Texas  Gas  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  appearing  on  the  official 
restricted  service  list  in  Docket  No. 
RP97-344. 

Any  person  desiring  to  protest  said 
filing  should  file  a  Protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
J*ractice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  may 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.CasiidL 
Secretaiy. 

[FR  Doc.  97-29691  Filed  11-10-97;  8:45  am) 
HLUNG  cooc  STIT-SI-M 


[Dodiet  No.  RP9»-a5-00(|f] 

Transcontinsntai  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

November  5, 1997. 

TalLe  notice  that  on  October  31, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
which  tariff  sheets  are  enumerated  in 
Appendix  A  attached  to  the  filing. 

Transco  is  proposing  herein  to 
implement  a  new  flexible  firm 
transportation  service  under  Rate 
Schedule  FT-2  as  an  alternative  to  Rate 
Schedule  FT  service.  FT-2  Service  will 
be  applicable  only  to  capacity  created 
by  incrementally  priced  expansion 
facilities  that  are  attached  to  Transco's 
supply  laterals  upstream  of  Stations  30, 
45.  50. 62.  or  to  the  mainline  system 
upstream  of  Station  85  for  Buyen 
willing  to  make  a  UEb  of  reserves 
commitment  for  prtMluction  frcHn 
specified  leases.  Rate  Schedule  FT-2  is 
structured  so  that  a  Buyer  of  this  service 
may  establish  Transportation  Contract 
Quantity  (TCQJ  entitiements  that  change 
over  time  based  on  the  production 
profile  of  the  committed  reserves. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N£..  Washington,  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  shoidd  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriat%  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCaahelL 
Secretaiy. 

(FR  Doc.  97-29696  Filed  11-10-97;  8:45  am] 
I  COM  STir-at-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaston 

[Docket  Na  TM9e-3-29-000I 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Cttanges  In  FERC  Gas  Tariff 

November  S,  1997. 

Take  notice  that  on  October  31, 1997. 
Transcontinental  Gas  Pipe  Line 
Garporation  (Transco)  tendered  for 
fili^  to  become  part  of  it<  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1, 
Ninth  Revised  Sheet  No.  50  to  be 
eSactive  November  1. 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  fuel  changes 
attributable  to  transportation  service 
purchased  from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
FT-NT.  Transco  states  that  the  filing  is 
being  made  pursuant  to  tracking 
provisions  under  Section  4  of  Transco's 
Rate  Schedule  FT-NT. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  the 
explanation  of  the  fuel  changes  and 
details  regfu-ding  the  computation  of  the 
revised  Rate  Schedule  FT-NT  fuel 
percentages. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  FT-NT 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  mus*  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisD.Ca>Ml, 
Secretary. 

(FR  Doc.  97-29698  Filed  11-10-07;  8:45  am] 
I  OOOC  vi7-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 

[Dodtat  Na  RP97-484-001] 

Williams  Natural  Gas  Company;  Notica 
of  Proposad  Ctiangas  in  FERC  Gas 
Tariff 

November  5, 1997. 

Take  notice  that  on  October  3, 1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Substitute  Foiulh 
Revised  Sheet  No.  254,  with  a  proposed 
effective  date  of  September  25, 1997. 

WNG  sUtes  that  on  August  27, 1997, 
it  filed  in  Docket  No.  RP97-484-000. 
tariff  sheets  to  comply  with  Order  No. 
636-C  WNG  sUtes  that  Sheet  No.  254 
filed  in  this  docket  did  not  include  the 
one-year  extension  for  recovery  of  GSR 
costs  approved  by  the  Commission  by 
order  issued  July  21. 1997  in  Docket  No. 
RP97-317-001.  WNG  states  that  the 
instant  filing  is  being  made  to  reflect  the 
one-year  extension  filed  July  23. 1997  in 
Docket  No.  RP97-317-001,  in  Docket 
No.  RP97-484. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  listed  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  WNC's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  on  or  before  November  12, 1997. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.CMkell. 
Secretary. 

(FR  Doc.  97-29693  Filed  11-10-97;  8:45  ami 
BUJNG  CODE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commiaaion 

pocket  Na  RP97-82-00e| 

Wyoming  Intarstata  Company;  Notica 
of  Tariff  Complianca  Rling 

November  5, 1997. 

Take  notice  that  on  November  3. 
1997,  Wyoming  Interstate  Company 
(WIG),  tendered  for  filing  to  become  part 
of  its  FERC  gas  Tariff,  Second  Revised 
Volume  No.  2  tariff.  Substitute  First 
Revised  Sheet  No.  52C,  Substitute  First 
Revise  Sheet  No.  64C.  Substitute  First 
Revised  Sheet  No.  64D  Substitute 
Original  Sheet  No.  64E.  Substitute 
Original  Sheet  No.  64F.  Substitute 
Original  Sheet  No.  64G  and  Substitute 
Original  Sheet  No.  64H  to  be  efiiective 
November  1, 1997. 

WIC  states  the  tariff  sheets  are  filed  in 
compliance  with  the  order  issued 
October  29, 1997  in  E)ocket  No.  RP97- 
62-007,  as  well  as  Section  154.203  of 
the  Commission's  regulations.  As 
required  WIC  is  reinstating  language  in 
Article  7.1(d)(iv)  on  Sheet  No.  64C  and 
has  revised  the  reference  to  standard 
No.  2.3.31  (Version  1.1)  on  Sheet  No. 
52C. 

Any  person  desiring  to  protest  this  ^ 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
%vill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  vvith  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell. 
Secretary. 

(FR  Doc.  97-29688  Filed  11-10-97;  8:45  am] 
aUUNQ  CODE  triT-oi-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commiaston 

[Docket  Na  TUMfr-^-TS-OWq 

Wyoming  Intarstata  Company,  Ltd.; 
Notica  of  Tariff  Filing 

November  5, 1997. 

Take  notice  that  on  October  31, 1997. 
Wyoming  Interstate  Company  (WIC) 
tendered  for  filing  as  part  of  its  FERC 
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Gas  Tariff,  First  Revised  Volume  No.  1. 
First  Revised  Sheet  No.  5.2  and  Second 
Revised  Volume  No.  2,  Sixth  Revised 
Sheet  No.  4A  reflecting  an  increase  in 
the  percentage  for  Fuel,  Lost  and 
Unaccounted-for  Gas  (FL&U  Percentage) 
&t>m  0.31%  to  0.49%  effective 
December  1. 1997. 

WIC  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions,  and  are  otherwise 
avculable  for  public  inspection  at  WIC's 
offices  in  Colorado  Springs.  Colorado. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 


iD. 

Secretary. 

(FR  [X>c.  97-29697  Filed  11-10-47;  8:45  am] 

MJUNO  COOe  f717-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER9e-l7l-«00,  et  aL] 

Enargy  2000,  Incorporatad,  et  al.; 
Elactric  Rata  and  Corporate  Regulation 
Rllngs 

November  3, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Eneify  2000,  Incorporated 

(Docket  Na  ER98-1 71-000] 

Take  notice  that  on  October  15, 1997. 
Energy  2000.  Incorporated  (Energy 
2000)  petitioned  the  Commission  for 
acceptance  of  Energy  2000  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  prices;  and  the  waiver  of  certain 
Commission  Regulations. 

Energy  2000  intends  to  engage  in 
wholesale  electric  power  and  energy 


purchases  and  sales  as  a  marketer. 
Energy  2000  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  Energy  2000  is  an  independent 
corporation  which  is  not  a  subsidiary  or 
affiliate  of  any  other  entity  nor  does  it 
have  affiliates  of  its  own. 

Comment  date:  November  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Washington  Water  Powar 
Company 

(Docket  No.  ER98-1 72-000] 

Take  notice  that  on  October  15. 1997. 
The  Washington  Water  Power  Company 
(WWP).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  for  Non- 
Firm  Point-To-Point  Transmission 
Service  tmder  WWP's  Open  Access 
Transmission  Tariff— FERC  Electric 
Tariff.  Volume  No.  8.  with  Cook  Inlet 
Energy  Supply,  LP  and  NP  Energy.  Inc. 
WWP  requests  the  Service  Agreements 
be  given  effective  dates  of  October  1. 
1997. 

Comment  date:  November  17.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.PPftL,Inc. 

(Docket  No.  ER9»-1 73-000] 

Take  notice  that  on  October  15, 1997, 
PP&L,  Inc..  (Formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L).  tendered  for  filing  a 
Transformer  Disconnection  Agreement 
between  PP&L  and  Metropolitan  Edison 
Company,  d/b/a  GPU  Energy  (GPU), 
pursuant  to  which  PP&L  has  agreed  to 
permanently  disconnect  a  500/230  kV 
transformer  located  at  PP&L's 
Hosensack  substation.  GPU  has  agreed 
to  pay  a  contribution-aid-of- 
construction  (CIAC)  in  rettim  for  PP&L 
disconnecting  this  transformer.  PP&L 
has  not  yet  collected  any  monies  owed 
it  for  discoimecting  the  transformer. 

PP&L  states  that  copies  of  this  filing 
have  been  served  on  GPU  and  on  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Millennium  Enei^  Corporation 

[Docket  No.  ER98-1 74-000] 

Take  notice  that  on  October  15. 1997. 
Millennium  Energy  Corporation 
(Millennium  Energy),  tendered  for  filing 
an  application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1,  to  be  effective  on  the 
date  of  the  Commission's  order 
accepting  the  Rate  Schedule  for  filing. 


Millennium  Energy  intends  to  engage 
in  electric  power  and  energy 
transactions  as  a  marketer.  In  these 
transactions.  Millennium  Energy 
proposes  to  charge  market-determined 
rates,  mutually  agreed  upon  by  the 
parties.  All  sales  and  purchases  will  be 
arms-length  transactions. 

Comment  date:  November  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Allegheny  Power  Serrke, 
Corporatioii,  on  behalf  of  Nfonongahela 
Power  C(nq>any,  The  Potoniac  Edison 
Campmaj  and  West  Penn  Powar 
Company  (Allegheny  Power) 

[Docket  Na  ER9»-1 75-000] 

Take  notice  that  on  October  16,  1997. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  33,  to  add  four  (4)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  ofiiBrs  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  October  15, 1997, 
to  CNG  Retail  Services  Corporation. 
New  Energy  Ventures,  L.LC,  QST 
Energy  Trading  Inc.,  and  Williams 
Energy  Services  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  November  17, 1997,in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.PP&L,  Inc. 

[Docket  No.  ER98-1 76-000) 

Take  Notice  that  on  October  16. 1997, 
PP&L,  Inc. ,  (formerly  known  as 
Pennsylvania  Power  &  Light 
Company)(PP&L),  filed  a  Service 
Agreement  dated  October  7. 1997,  with 
Jersey  Central  Power  &  Light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company,  eech 
trading  and  doing  business  as  GPU 
Energy  (GPU)  under  PP&L's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 
The  Service  Agreement  adds  GPU  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
October  16. 1997.  for  the  Service 
Agreement 
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PPad.  states  that  copies  of  this  filing 
have  been  supplied  to  GPU  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.FP&L.IDC 

(Docket  No.  ER98-1 77-000) 

Take  Notice  that  on  October  16, 1997, 
PPId..  Inc..  (formally  known  as 
Pennsylvania  Power  k  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
October  2, 1997,  with  Amoco  Energy 
Trading  Corporation  (Amoco)  imder 
PPkL's  FERC  Electric  Tariff,  Original 
Volume  No.  1.  The  Service  Agreement 
adds  Amoco  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  efiiectiTe  date  of 
October  16, 1997,  for  the  Service 
Aneement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Amoco  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  niinots  Light  Company 

(Docket  No.  ER9«-1 78-0001 

Take  notice  that  on  October  16, 1997, 
Central  Illinois  Light  Company  (QLCO), 
300  Liberty  Street,  Peoria.  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  two  service  agreements  for 
two  new  customers,  ProLiance  Energy 
LLC  and  Virginia  Electric  and  Power 
Company. 

QLCO  requested  an  effective  date  of 
Octobw  10, 1997. 

Copies  of  the  filing  were  served  on  the 
affected  customers  and  the  Illinois 
Commerce  Conunission. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wiaconain  Power  and  Light  Company 

(Docket  No.  ER98-1 79-000] 

Take  notice  that  on  October  16, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  Of 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
establishing  Kansas  Qty  Power  &  Light 
Company  as  a  point-to-point 
transmission  customer  under  the  terms 
of  WP&L's  transmission  tariff. 

WP&L  requests  an  effective  date  of 
September  16. 1997.  and;  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 


Comment  date:  November  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Soothem  Company  Services,  Inc. 

(Docket  No.  ERgS-180-000] 

Take  notice  that  on  October  16, 1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company.  Georgia  Pown 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  a  service  agreement 
under  Southern  Companies'  Market- 
Based  Rate  Power  Sales  Tariff  (FERC 
Electric  Tariff.  Original  Volume  No.  4) 
with  the  following  entity:  Northern 
Indiana  Public  Service  Company.  SCSI 
states  that  the  service  agreements  wiU 
enable  Southern  Companies  to  engage  in 
short-term  maricet-based  rate  sales  to 
this  customer. 

Comment  date:  November  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Florida 


Corporation 


(Docket  No.  ER98-182-000I 

Take  notice  that  on  October  16, 1997, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  service  agreement 
between  South  Carolina  Electric  and 
Gas  and  FPC  for  service  under  FPC's 
Market-Based  Wholesale  Power  Sales 
Tariff  (MR-1),  FERC  Electric  Tariff. 
Original  Volume  Number  8.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  June  26,  1997,  in  Docket 
No.  ER97-284&-000.  The  service 
agreement  is  proposed  to  be  effective 
October  14, 1997. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pennsylvania  Power  k  Light 
Company 

(Docket  No.  ER9»-183-000] 

Take  notice  that  on  October  15, 1997, 
Pennsylvania  Power  &  Light  Company 
{PPkL),  tendered  for  filing  an 
Interconnection  between  PP&L  and 
Williams  Generation  Company — 
Hazelton. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Rodiester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-184-000I 

Take  notice  that  on  October  14. 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RGftE  and  the  New  Energy 
Ventures,  L.L.C  (Customer).  This 


Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  term 
and  conditions  of  RGftE's  FERC  Electric 
Tariff,  Original  Volume  No.  3  (Market- 
Based  Rate  Tariff)  accepted  by  the 
Commission  in  Dociwt  No.  ER97-355^ 
000. 

RGftE  requests  waiver  of  the 
Conunission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
October  8, 1997,  for  the  New  Energy 
Ventures,  L.LC.  Service  Agreement 
RGftE  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  tlie  Customer. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Additional  Signatories  to  P|M 
Interconnection,  L.L.C  Operating 


(Docket  No.  ER98-185-000I 

Take  notice  that  on  October  14, 1997. 
the  PJM  Inter-connection,  L.L.C.(PJM) 
filed,  on  behalf  of  the  Members  of  the 
LLC,  membership  applications  of 
Allegheny  Electric  Cooperative,  Inc. 
MidCon  Power  Services  Corp., 
Commonwealth  Edison  Company  and 
Edison  Source.  PJM  requests  an  effective 
date  of  October  16. 1997. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Orange  and  Eeckland  Utiiitiea,  Inc. 

[Docket  No.  ER98-186-000I 

Take  notice  that  on  October  15, 1997, 
Orange  and  Rockland  Utilities,  Inc. 
(OftR),  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Part  35,  a  service 
agreement  imder  which  O&R  will 
provide  capcudty  and/or  eneigy  to  New 
Energy  Ventures,  L.L.C.(New  Energy). 

O&R  requests  waiver  of  the  notice 
requirement  so  that  the  service 
agreement  with  New  Energy  becomes 
effective  as  of  October  10. 1997. 

O&R  has  served  copies  of  the  filing  on 
The  New  York  State  Public  Service 
Commission  and  New  Energy. 

Comment  date:  November  17. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Pool 

(Docket  No.  ER98-187-000) 

Take  notice  that  on  October  15, 1997, 
the  New  England  Power  Pool  (NEPOOL 
or  Pool)  Executive  Conunittee  filed  a 
request  for  termination  of  membership 
in  NEPOOL.  with  a  retroactive  date  of 
October  1,  1997,  of  Oceanside  Energy, 
Inc.,  and  Louis  Dreyfus  Electric  Power, 
Inc.,  (collectively,  the  Terminating 
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Participants).  Such  termination  is 
pursuant  to  the  terms  of  the  NEPOOL 
Agreement  dated  September  1. 1971.  as 
amended,  and  previously  signed  by 
each  of  the  Terminating  Participants. 
The  New  England  Power  Pool 
Agreement  as  amended  (the  NEPOOL 
.Agreement),  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
termination  of  the  Terminating 

Participants  with  a  retrtMctive  date  of 
Octobn  1, 1997,  would  relieve  those 
entities,  at  their  individual  requests,  of 
the  obligations  and  responsibilities  of 
Pool  membership  and  would  not  change 
the  NEPOOL  Agreement  in  any  manner, 
other  than  to  remove  the  Terminating 
Participants  from  membership  in  the 
Pool.  Neither  of  the  Terminating 
Participants  has  received  any  eneigy 
related  services  (such  as  sdwduling, 
transmission,  capacity  or  en«gy 
services)  under  the  NEPOOL 
Agreement 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  AUagheny  Power  Service 
Coqioration,  on  behalf  of  Monongahela 
Power  Conqtany  The  Potomac  Ediaon 
Company,  mad  West  Penn  Power 
Company  (Alle^wny  Power) 

[DockBt  No.  ER98-18a-000] 

Take  notice  that  on  October  16, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Poww 
Company,  the  Potomac  Edison 
Company  and  West  Perm  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  25  to  add  Avista 
Eneigy,  CNG  Retail  Services 
Corporation.  Entergy  Power  Marketing 
Corjporation,  New  Energy  Ventures, 
L.L.C.,  QST  Energy  Trading  Inc.,  and 
Williams  Energy  Services  Company  to 
Allegheny  Power  Open  Access 
transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Fedwal 
Energy  Regidatory  Commission  in 
Docket  No.  OA96-1S-000.  The 
proposed  effective  date  imder  the 
Service  Agreements  is  October  15, 1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Conunission. 

Comment  date:  November  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Noitfaeni  States  Power  CompaBy 
(Wisomsin  Caa^pany) 

[Docket  No.  ER9»-189-000l 

Take  notice  that  on  October  16, 1997, 
Northern  States  Power  Company- 
Wisconsin  (NSP),  tendered  the  Second 
Amendment  to  the  Power  and  Eneigy 
Supply  Agreement  between  NSP  and 
the  City  of  Spooner.  NSP  requests  an 
effective  date  of  October  25, 1997. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  named  in  the  Sovice 
List 

Comment  date:  November  17. 1997.  in 
accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 


19.  TexM  UtUities  Electric  Company 

[Docket  No.  ER98-190-000] 

Take  notice  that  on  October  16, 1997, 
Texas  Utilities  Electric  Company  (TU 
Electric),  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Avista  Energy,  Inc..  for  certain 
Economy  Energy  Transmission  Service 
transactions  under  TU  Electric's  Tariff 
for  Transmission  Service  To,  From  and 
Over  Certain  HVDC  Interconnections. 

TU  Electric  requests  an  effective  date 
for  the  1 SA  that  will  permit  it  to 
become  effective  on  or  before  die  service 
commencement  date  tmder  the  TSA. 
Accordingly.  TU  Electric  seeks  waiver 
of  the  Commission's  notice 
leqiuiements.  Copies  of  the  filing  were 
served  on  Avista  Energy,  Inc.,  as  well  as 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  November  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Pacific  Ga*  and  Electric  Company, 
San  Diego  Gas  ft  Electric  Company,  and 
Sontfaem  Cidifotaia  Ediaon  Cooipany 

[Docket  No.  EC98-12-000| 

Take  notice  that  Pacific  Gas  and 
Electric  Company,  San  Di^o  Gas  ft 
Electric,  Company  and  Southran 
California  Edison  Company  (the 
Companies),  on  Octobor  27, 1997, 
tendered  for  filing  a  Joint  Application 
For  Authorization  To  Permit  The  Use  of 
Designated  Energy  Management 
Facilities  And  Systems  By  The 
California  Independent  System  Operator 
Corporation.  This  application  requests 
authorization  for  the  use  (including  the 
shared  use)  by  the  California 
Independent  System  Operator  (ISO)  of 
certain  Companies'  energy  management 
facilities  and  systems.  The  application 
describes  the  energy  management 
fecilities  and  systems  as  certain  portions 
of  the  Companies'  communications 
infrastructure,  power  system  monitoring 
and  control  systems,  computera,  and 
computer  software. 


Comment  date:  November  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Catania  Generating  Company,  LJ. 

(Docket  No.  EC98-1 3-000) 

Take  notice  that  Catauia  Generating 
Company.  UP.,  (Catauia)  on  October  29. 
1997,  tendered  for  filing  a  Petition  that 
the  Commission  approve  a  disposition 
of  facilities  and  grant  any  other 
authorization  the  Commission  may 
deem  to  be  required  under  Section  203 
of  the  Federal  Power  Act  in  connection 
vtrith  a  proposed  sale  of  all  of  the  stock 
of  Peadi  n  PoMrer  Corporation,  a  partner 
in  Catatda.  to  PGftE  Generating 
Company. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paiagr^h  E 
at  the  end  of  this  notice. 


22. 
Company 

[Docket  No.  EG98-5-000) 

On  October  29, 1997,  Amoco  Canada 
Power  Resources  Company,  a  company 
formed  under  the  laws  of  Nova  Scotia, 
whose  address  is  c/o  Amoco  Canada 
Petroleum  Company  Ltd.,  240  4th 
Avenue  S.W..  Calgary,  Alberta,  Canada. 
T2P  4H4  (the  Applicant),  filed  widi  the 
Federal  Energy  Regulatory  Commission 
an  application  for  detmmination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  Part  365  of  the 
Commission's  RegiUations. 

The  Applicant  will  be  engaged 
directiy  in  owning  and  operating 
eligible  facilities  to  be  constructed  in 
Cmada:  the  84  MW  Primrose  power 
plant  to  be  located  near  Bonnjrville. 
Alberta,  consisting  of  one  General 
Electric  natural-gas  fired  combustion 
turbine  adtl  electric  generator  and 
associated  equipment  and  real  estate. 
The  turbine  is  natural  gas-fired  only. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  N.E.,  Washington,  D.a 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  fl8  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  tp  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  thin  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspaction. 
iD. 


Secretary.  ' 

JFR  Doc.  97-29731  PUad  11-10-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Federal  Energy  RaguMoiy 
CommlBaion 


[Pro|acl  Noa. 


090  Aim} 


Union  Electric  Company;  Notice  of 
AvailabUity  of  Environmental 


November  5, 1997. 

An  environmental  assessment  (EA)  is 
available  for  public  review.  The  EA 
analyzes  the  environmental  impacts  of 
approving  three  non-project  lands 
applications  at  the  Osage  Hydroelectric 
Project  FERC  No.  459.  The  Osage 
Hydroelectric  Project  is  on  the  Osage 
River  in  Benton  and  Camden  Counties, 
Missouri.  Its  reservoir  is  the  Lake  of  the 
Ozarks.  The  apphcations  reviewed  in 
the  EA  include:  (1)  A  p|^t  to  dredge 
4,000  cubic  yards  (cy)  of  sediment  and 
construct  a  new  marina,  (2)  a  permit  to 
dredge  600  cy  of  sediment  and  construct 
a  new  boat  ramp,  and  (3)  a  permit  to 
dredge  4.500  cy  of  gravel  to  reduce 
floo<&ig  of  adjacent  properties  and 
install  500  feet  of  riprap  to  protect  an 
eroding  streambank.  These  permits  are 
for  work  in  the  Gravois  Arm,  mile  78.7, 
and  Indian  Creek  Arm  of  Lake  of  the 
Ozarks,  respectively 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Commission  staff  conclude  that 
approving  the  licensee's  applications  to 
grant  the  three  permits  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  qiiality  of  the 
human  environment.  Copies  of  the  EA 
can  be  obtained  by  calling  the 


Commission's  Public  Reference  Room  at 

(202)  208-1371. 

Lois  D.  C—hall, 

Secretary. 

(FR  Doc  97-29662  Filed  ll-l(>-«7;  8:45  am) 

MUMa  oooe  snT-evM 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

Notioe  of  Intent  To  FUa  an  Application 
for  a  New  Ucenae 

November  5. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  offUing:  Notice  of  Intent  to 
File  an  Application  for  a  New  License. 

h.  Project  No.:  2S35. 

c.  Date  filed:  October  20, 1997. 

d.  Submitted  By:  New  York  State 
Electric  ft  Gas  Corporation,  current 
licensee. 

e.  Name  of  Project:  Rainbow  Falls 
Hydroelectric  Project 

f.  Location:  On  the  Ausable  River,  in 
Clinton  and  Essex  Counties.  New  York. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
AivU  1, 1962. 

i.  Expiration  date  of  current  license: 
November  30,  2002. 

j.  The  project  consists  o/:  (1)  A  435- 
fbot-long  concrete  gravity  dam 
comprising;  (a)  a  345-foot-long,  19-fbot- 
high  spillway  equipped  with  3-fbot-high 
flash  boards;  (b)  a  sluice  gate  section 
and  intake  works;  and  (c)  a  concrete 
abutment  and  earthen  dike;  (2)  a  17-acre 
reservoir  with  a  maximum  water  surface 
elevation  of  311  feet  msl;  (3)  a  power 
intake  leading  to  a  250-fbot-long,  14- 
foot-wide,  and  22-foot-deep  power 
canal;  (4)  a  gatehouse  with  a  trashrack 
and  three  gates;  (5)  a  411-fbot-long  and 
a  401-fbot-long,  6-fbot-diameter 


penstocks;  (6)  a  powrerhouse  containing 
two  generating  units  with  a  total 
installed  capa^ty  of  2,640  kW;  and  (7) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  New  York  State  Electric  ft  Gas 
Corporation.  Corporate  Drive,  Kirkwood 
Industrial  Park.  Kirkwood.  NY  13795. 
Attn:  Carol  Rowland,  (607)  762-6881. 

1.  FERC  contact:  Tom  Dean  (202)  219- 
2778. 

m.  Pursuant  to  18  CFR  16.9  each 
application  for  a  new  license  and  any 
competing  license  applications  must  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
November  30,  2000. 
Loto  D.  CadMU. 
Seerebuy. 

[FR  Doc.  97-29683  Filed  ll-l(>-«7;  8:45  am) 
MLUNQ  0001  «n7-ei-M 


DEPARTMENT  OF  ENERGY 
Office  of  I  learingt  and  Appeala 


Notice  of  Caaea  Filed  During  the  Week 
of  Augual  11  Througt)  Augual  15, 1997 

During  the  Week  of  August  11 
through  August  15. 1997,  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  October  27, 1997. 
C— igi  B.  Brenay. 

Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  August  11  through  August  15,  1997] 


Dale 


8/12/97  .... 


Name  and  location  of  applicant 


Dvnar   Worldwide,    Ina,    Momphts.    Ten- 


Case  No. 


VEE-0048 


Type  of  submission 


Request  for  Exception.  If  granted:  Damar  Worldwide,  Inc. 
would  be  granted  exception  relief  from  the  energy  effi- 
ciency standards  for  75  watt  RB30  incandescant  light 
txjt»  specified  in  10  CFR  Part  430  which  would  permit 
the  finn  to  import  lamps  of  that  wattage  that  were  or- 
dered from  foreign  manufacturers  before  it  received  ac- 
tual notice  that  the  regulations  were  modHied  in  a  Final 
Rule  publi^ied  in  the  Federal  Register  on  May  29, 
1997. 
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UST  OF  Cases  Received  by  the  Office  of  Hearings  and  AppEALS-<;ontinued 

(Waal(  of  August  11  through  August  15, 1997] 


8/13/97 


8/14/97 


8/14/97 


Name  and  location  of  applicant 


Personnel  Security  Hearing 


Karen  CoiemarvWillshirB,  Otney.  fylaryfand 


Primerica  Corp..  Hardin.  Kentudcy .-.. 


Case  No. 


VSO-0171 


VFA-0325     ^ 


RR272-d00 


Type  of  submission 


Request  for  Hearing  under  10  CFR  Part  710  If  granted:  An 
individual  employed  by  the  Department  of  Energy  would 
rscaive  a  hearing  under  10  CFR  Part  710. 

Request  of  an  Information  Request  Denial  If  granted:  The 
June  27,  1997  Freedom  of  Information  Request  Denial 
issued  by  the  Department  of  the  Anny  would  be  ra- 
scindad,  and  Karsn  Cotomen-WMshire  would  receive  ao- 
oess  to  certain  DOE  information. 

Request  for  Modftication/Rescission  in  the  Crode  Oil  Re- 
fund Proceeding  N  grantsd:  The  /kugust  8,  1997  Deci- 
sion and  Ordsr  Case  No.  RG272-1074  issued  to 
Primerica  Corp.  would  be  modified  regarding  the  Ami's 
application  for  refund  submiOsd  in  the  Cnxte  Oil  refund 
proceeding. 


[FR  Doc.  97-29738  Filed  11-10-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Offloe  of  Hearinge  and  Appaali 


^plications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  wim  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Eaeigy . 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  co^unents  on  the 
application  within  ton  days  of 
publication  of  this  notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  sudi  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy. 
Washington.  DC  20585-0107. 

Dated:  October  28, 1997. 
Georga  B.  BresBay, 
Director,  Office  <4 Hearings  and  Appeals. 


Notlca  Of  Caaaa  FHad  During  iha  Weak 
of  Auguat  25  Through  Auguat  29, 1997 

During  the  Week  of  August  25 
through  August  29. 1997.  the  appeals, 

UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Weeic  of  August  25  through  August  29,  1997] 


Dele 

Name  and  tocaKon  of  ^ipiicanl 

Case  No. 

Type  of  submission 

6/26m  

INEL  Research  Bureau,  Troy,  Idaho 

VFA-0328 
RR272-d01 

VSA-O150 

Appeal  of  an  Information  Request  Denial.  If  granted;  The 
July  25,  1997  Freedom  of  Intonnalion  Request  Denial  is- 
sued by  Richland  Operations  Office  woutd  be  rescinded. 
and  INEL  Research  Bureau  would  feceive  access  to 
certain  DOE  information. 

Request  for  Modific^ion/Rescission  in  Me  Cnirts  OM  Re- 
fund Proceeding.  If  granted:  The  August  8,  1987  Deci- 
sion and  Ordsr  (Case  No.  RG272-1074)  issued  to  Trav- 
elers Group  would  be  modified  regarding  the  firm's  Ap- 
pNcetion  for  Refund  submiNsd  in  the  Cnirte  Oil  refund 
proceeding. 

Request  for  Review  of  Opinion  Under  10  CFR  Part  710.  if 
granted:  The  August  7,  1997  Heering  Officer  Opinion 
(Case  No.  VSO-0150)  would  be  reviewed  at  the  request 
of  an  individual  by  the  Department  of  Energy. 

8/27/97  .... 

Travelers  Group,  New  Yorfj,  NY  

808«7  

Personnel  Security  Review  

(FR  Doc  97-29739  Filed  11-10-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
Offica  of  Hearfnga  and  Appaala 


Notica  of  Caaaa  niad  During  the  Weak 
of  Seplewbar  15  Through  September 
19.1997 

During  the  Week  of  September  1 5 
through  September  19, 1997,  the 


appeals,  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  Mnritten  comments  on  the 
application  within  ten  days  of 
publication  of  this  notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 


Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  October  28, 1997. 
GeorgB  B.  Bieiuay, 
Director,  Offtce<}f  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  (A  Septembef  15  through  September  19. 1997] 


Oeie 


9/17/97  


9/17/97  Per- 
sonnel Se- 
curity Heer- 

W17/97 


mw7 


9/19/97 


Name  WKl  localion  of  applicant 


VSO-0175  ...- 


VSO-0178 


Paraonnel  Security  Hearing 


Pereonnei  Security  Hearing 


Pftabury  Co..  Minneapolis.  MN 


Case  No. 


Personnel  Security 
Hearing 

Penormel  Security 
Hearing 


VSO-0177 


VSA-0139 


RR272-303 


Type  ol  submission 


Request  for  Hearing  Under  10  C.F.R.  Part  710.  H  granted: 
An  individual  employed  by  tt»  Department  of  Energy 
would  receive  a  hearing  under  10  C.F.R.  Part  710. 

Request  lor  Hearing  Under  10  C.F.R.  Part  7ia  H  grarlsd: 
An  individuai  employed  by  the  Departmeni  of  Energy 
would  receive  a  hearing  under  10  C.F.R.  Part  710. 


Request  for  Heering  Under  10  C.F.R.  Part  710.  If  i 
An  individual  employed  by  the  Department  of  Energy 
would  receive  a  heering  under  10  C.F.R.  Part  710. 

Request  for  Review  of  Opinion  under  10  C.F.R.  Part  710. 
H  granted:  The  August  14.  1997  Opinion  of  the  Office  of 
Hearings  and  Appeals  Case  No.  VSO-0138  would  be 
reviewed  at  the  request  of  an  indMdual  employed  by  the 

Department  of  Energy. 
Request  tor  Modification/Rescission. 


[FR  Doc  97-29741  Filed  11-10-97;  8:45  am] 

■NJJNQ  OOOE  MaO-«t-r 


DEPARTMENT  OF  ENERGY 

Ofllc*  Of  HMringt  and  Appeals 

knplamentation  of  Special  Refund 
Procaduras 

Aoecv:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  iinplementatioaof 
special  refund  procedures. 

SUMMARY:  The  Office  of  Heerings  and 
Appeal.)!  (OHA)  of  the  Department  of 
Energy  announces  the  procedures  for 
disbursement  of  $2,451,396  (plus 
accrued  interest)  in  alleged  or 
adjudicated  crude  oil  overcharges 
obtained  by  the  DOE  from  Crude  Oil 
,  Purchasing.  Incorporated  (Case  No. 
LEF-0058),  Jaguar  Petroleum, 
Incorporated  (Case  No.  LEF-O059). 
Wee'.port  Energy  CorporationAVestport 
Petroleum  Corporation  (Case  No.  LEF- 
0113).  and  Gratex  Corporation/Compton 
Corporation  (Case  No.  VEF-0012).  The 
OHA  has  determined  that  the  funds 
obtained  from  these  firms,  plus  accrued 
intetest,  wrill  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (August 
4. 1986). 

POR  FURTHER  MFORMATXM  CONTACT: 
Bryan  F.  MacPherson,  Assistant 
Director,  Office  of  Hearings  and 
Appeals,  Washin^n,  DC  20585-0107, 
(202) 426-1571. 

SUPPLQCirrARY  MFORMATKW:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  forth  below. 
The  Decision  and  Order  sets  forth 


procedures  that  the  DOE  will  use  to 
distribute  a  total  of  $2,451,396,  plus 
accrued  interest,  remitted  to  the  DOE  by 

(1)  Crude  Oil  Purchasing,  Inccwporated, 

(2)  Jaguar  Petroleum,  Incorporated,  (3) 
Westport  Energy  Corporation  & 
Westport  Petroleum  Corporation,  and 
(4)  Gratex  Corporation/Compton 
Corporation.  The  DOE  is  currenUy 
holding  these  funds  in  interest  beiEuing 
escrow  accounts  pending  distribution. 

The  OHA  will  distribute  these  funds 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases,  51  FR  27899  (August 
4, 1986)(the  MSRP).  Under  the  MSRP, 
crude  oil  overcharge  monejrs  are 
divided  among  the  federal  government, 
the  states,  and  injured  purchasers  of 
refined  petroleiun  products.  Refunds  to 
the  states  will  be  distributed  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  volume 
of  petroleum  pnxiucts  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury.  Because  the 
)ime  30. 1995.  deadline  for  the  crude  oil 
refund  applications  has  passed,  no  new 
applications  from  purchasers  of  refined 
petroleum  products  will  be  accepted. 

Dated:  October  29, 1997. 
Gflorga  B.  Bransy, 
Diiector,  Office  of  Hearings  and  Appeah. 

Dedsiim  and  Order  of  the  Department 
ofEii«i:gy 

Implementation  of  Special  Refund 
Procedures 

Names  of  Firms:  Crude  Oil 
Purchasing,  Incorporation;  Jaguar 
Petroleum,  Incorporated;  Westport 
Energy  Corporation  &  Westport 
Petroleum  Corporation;  Gratex 
Corporation/Compton  Corporation. 


Dates  of  Filing:  ^dy  20, 1993;  July  20, 
1993:  September  9, 1993;  March  23, 

1995. 

Case  Numbers:  LEF-0058,  LEF-0059, 
LEF-0113,  VEF-0012. 

The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  filed  fbur  Petitions  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings 
and  Appeals  (OHA).  In  the  petitions, 
ERA  asks  OHA  to  distribute  funds 
remitted  to  the  DOE  piusuant  to 
settlements  between  Crude  Oil 
Purchasing,  Incorporated  (COP),  Jaguar 
Petroleum,  Incorporated  (Jaguar), 
Westport  Energy  Corporation  & 
Westport  Petroleum  Corporation 
(Westport),  Gratex  Corporation  and  its 
parent,  Compton  Corporation  (Gratex/ 
Compton).  A  total  of  $2,451,396.  plus 
interest,  is  available  for  restitution.  All 
of  these  funds  are  now  being  held  in 
interest-bearing  escrow  accounts 
pending  a  determination  regarding  their 
proper  disposition. 

In  accordance  with  the  procedural 
regulations  codified  at  10  C.F.R.  Part 
205,  Subpart  V,  the  ERA  requests  in  its 
Petitions  that  the  OHA  establish  special 
refund  procedures  to  remedy  the  efCocts 
of  any  regulatory  violations  which  were 
resolved  by  these  settlements.  This 
Decision  and  Order  sets  forth  the  OHA's 
final  plan  to  distribute  these  funds.  ^ 

I.  Background 

On  September  21, 1982,  DOE  and 
COP  entered  into  a  Consent  Order 
which  resolved  all  pending  or  potential 
claims  that  DOE  had  or  may  have 


>  For  a  mora  datailad  diacuuion  of  Subpart  V  and 
tba  authority  of  the  OHA  to  tuhion  procadurea  to 
diatribula  tafunds.  lee  Petroleum  Overcharge 
Diatributioo  and  Raatitution  Act  of  1986.  IS  U.S.C 
4501-07.  and  Office  of  Enfotcamant.  9  DOE  182.508 
(19S1). 
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against  COP  relating  to  COP's 
compliance  with  the  federal  petroleimi 
price  and  allocation  regulations  during 
the  period  fronj  January  1.  1973  to 
January  27,  1981.  There  is  a  total  of 
$93,750.  plus  interest,  available  from 
COP  for  restitution. 

On  May  31. 1983.  DOE  and  Jaguar 
entered  into  a  Consent  Order  which 
resolved  all  pending  or  potential  claims 
that  DOE  had  or  may  have  against  Jaguar 
relating  to  Jaguar's  compliance  wiUi  the 
federal  petroleum  price  and  allocation 
regulations  during  the  period  from 
November  14, 1979  to  January  27, 1981. 
There  is  a  total  of  $64,500,  plus  interest, 
available  from  Jaguar  for  restitution. 

On  May  11. 1983,  the  EAR  issued  a 
Proposed  Remedial  Order  (PRO)  to 
Westport  alleging  overcharges  in  the 
resale  of  crude  oil  during  the  period 
firom  Jime  1980  to  November  1980.  OHA 
dismissed  this  PRO  after  Westport  was 
discharged  in  bankruptcy  and  DOE  was 
entiUed  to  receive  payments  under  the 
bankruptcy  reorganization  plan.  Under 
Westport's  Second  Amended 
Liquidating  Plan  of  Reorganization, 
approved  by  the  U.S.  Bankruptcy  Court 
for  the  District  of  Colorado  on  Jidy  30, 
1986,  Westport  was  required  to  make 
payments  to  DOE,  and  OHA  was 
directed  to  distribute  to  the  Westport 
escrow  account  %35  of  any  refunds  that 
it  granted  to  Westport  in  other  refund 
proceedings.  Thus  far,  DOE  has 
collected  a  total  of  $126,172  from 
Westport.  That  amount,  plus  interest,  is 
available  for  restitution. 

ERA  filed  claims  in  the  bankruptcy 
cases  of  Gratex  and  Compton  alleging 
overcharges  in  the  resale  of  crude  oil 
during  the  pwiod  from  December  1978 
to  December  1980.  On  April  27, 1984. 
ERA  issued  a  PRO  to  Gratex  and 
Compton  based  on  these  same  fects.  On 
October  18, 1988,  the  United  States 
Bankruptcy  Court  for  the  Northern 
District  of  Texas  approved  a 
Compromise  Agreement  in  the  Gratex 
proceeding  which  obligated  Gratex  to 
pay  DOE  a  lump  siun  plus  a  percentage 
of  future  distributions  made  to 
imsecured  creditors.  In  1992,  the  United 
States  Bankruptcy  Court  for  the 
Northern  District  of  Texas  approved  a 
compromise  agreement  in  the  Compton 
proceeding.  Thus  Car,  Gratex  and 
Compton  have  paid  to  the  DOE  the  sum 
of  $2,166,974.  This  amount,  plus 
interest,  is  available  for  restitution. 

n.  The  Proposed  Refund  Procedures 

On  April  22, 1997,  we  issued  a 
proposed  Decision  and  Order  (PDO)  that 
tentatively  concluded  that  ERA's 
Petitions  for  the  Implementation  of 
Special  Refund  Procedures  with  respect 
to  the  funds  collected  from  these  four 


firms  should  be  approved.  Notice  of 
Proposetnmplementation  of  Special 
Refund  Procedures,  62  Fed.  Reg.  23444 
(April  30. 1997).  In  each  case,  we 
proposed  to  distribute  these  funds  in 
accordance  with  the  EXDE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  51  Fed.  Reg.  27899 
(August  4.  1986)  (the  MSRP).  The  MSRP 
has  been  the  basis  for  the  distribution  in 
these  Subpart  V  proceedings  of  all  crude 
oil  funds  DOE  has  obtained.  See  Order 
Implementing  the  MSRP,  51  Fed.  Reg. 
29689  (August  20,  1986);  Notice 
regarding  the  Order  Implementing  the 
MSRP.  52  Fed.  Reg.  11737  (April  10, 
1987). 

The  MSRP  was  issued  as  a  result  of 
a  court-approved  Settiement  Agreement. 
In  re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  653 
F.  Supp.  108  (D.  Kan.  1986)  (die 
Stripper  Well  Settiement  Agreement). 
The  MSRP  establishes  that  40  percent  of 
the  crude  oil  funds  will  be  remitted  to 
the  federal  government,  another  40 
percent  to  the  states,  and  up  to  20 
percent  may  be  initially  reserved  for 
payment  of  claims  to  injured  parties. 
The  MSRP  also  specifies  that  any 
monies  remaining  after  all  valid  claims 
by  injured  purchasers  are  paid  be 
disbursed  to  the  fadwal  government  and 
the  states  in  equal  amounts. 

OHA  did  not  receive  any  comments 
on  the  PDO,  and  we  adopt  its  tentative 
determination  to  distribute  the  funds 
remitted  by  COP,  Jaguar,  Westport,  and 
Gratex/Compton  in  accordance  with  the 
MSRP.  Accordingly,  we  will  reserve  20 
percent  of  these  fiinds  for  direct  refunds 
to  claimants. 2  The  remaining  80  percent 
of  the  funds  collected  bom  dtese  firms 
shall  be  disbursed  in  equal  shares  to  the 
states  and  the  federal  government  for 
indirect  restitution.  Refunds  to  the 
states  will  be  in  proportion  to  the 
consiunption  of  petroleum  products  in 
each  state  during  the  period  of  price 
controls,  as  set  forth  in  Exhibit  H  of  the 
Stripper  Well  Settiement  Agreement,  6 
Fed.  Energy  Guidelines  1 90,509  at    ' 
90,687.  When  disbursed,  these  funds 
will  be  subject  to  the  same  limitations 
and  reporting  requirements  as  all  other 
crude  oil  monies  received  by  the  states 


'  It  is  no  longer  possible  to  file  an  AppUcation  for 
Refund  from  the  crude  oil  funds  as  the  final 
deadline  for  such  Applications  was  June  30,  1995. 
See  60  FR  19914  (April  21. 1995).  A  party  that 
submitted  a  timely  claim  in  the  crude  oil  refund 
proceeding  need  not  file  another  claim  in  order  to 
share  in  the  funds  at  issue  in  this  Decision.  OHA 
is  currently  paying  crude  oil  refund  claims  at  the 
rate  ofSO.OOlS  per  gallon.  We  will  decide  whether 
additional  refunds  will  be  made  when  we  are  better 
able  to  determine  how  much  additional  money  will 
be  collected  from  firms  that  have  either  outstanding 
obligations  to  the  DOE  or  enforcement  cases 
currently  in  litigation. 


under  the  Stripper  Well  Settiement 
Agreement.  If  additional  funds  are 
subsequentiy  collected  from  these  firms 
after  the  issuance  of  this  Decision  and 
Order,  such  funds  shall  be  distributed  in 
the  same  manner. 

It  Is  Therefore  Ordered  That 

(1)  The  Director  of  Special  Accoimts 
and  Payroll,  Office  of  Departmental 
AccoimUng  and  Financial  Systems 
Development,  Office  of  the  Controller  of 
the  Department  of  Energy  shall  take  all 
steps  necessary  to  transfer  the  full 
balances  from  the  following  accoimts: 
approximately  $93,750,  plus  all  accrued 
interest,  from  the  Crude  Oil  Purchasing, 
Incorporated  subaccount  (Accoimt  No. 
6A0X00269T),  approximately  $64,500 
plus  all  accrued  interest  from  the  Jagtiar 
Petroleum,  Incorporated  subaccoimt 
(Account  No.  640X00444T), 
approximately  $126,172.  plus  all 
accrued  interest  from  the  Westport 
Energy  Corporation  &  Westport 
Petroleiun  Corporation  subaccount 
(Account  No.  6C0X00292Z), 
approximately  $2,166,974  plus  all 
accrued  interest  from  the  Gratex 
Corporation/Compton  Corporation 
subaccount  (Account  No. 
6A0X00340W).  for  a  total  of 
approximately  $2,451,396.  plus  all 
accrued  interest,  pursuant  to  Paragraphs 
(2),  (3),  and  (4)  of  this  Decision. 

(2)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $980,558  (plus 
interest)  of  the  funds  obtained  punuant 
to  Paragraph  (1)  above  into  the 
subaccount  denominated  "Crude 
Tracking — States,"  Number 
999DOE003W. 

(3)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $980,558  (plus 
interest)  of  the  funds  obtained  pursuant 
to  Paragraph  (1)  above  into  the 
subaccount  denominated  "Crude 
Tracking — Federal,"  Number 
999DOE002W. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $490,280  (plus 
interest)  of  the  funds  obtained  pursuant 
to  Paragraph  (1)  above  into  the 
subaccount  denominated  "Crude 
Tracking — Qaimants  4,"  Nimiber 
999DOE010Z. 

(5)  This  is  a  final  Order  of  the 
Department  of  Energy. 

Dated:  October  29. 1997. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  97-29737  Filed  11-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6920-11 

Announcement  of  Stakeholders 
Meeting  Regarding  the  Use  of 
Screening  Procedures  for  Drinking 
Water  Coimpliance  Monitoring 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  stakeholders  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  will  be  holding  a  pubUc  meeting 
on  Thursday,  December  4, 1997.  The 
purpose  of  this  meeting  is  to  present 
information  regarding  EPA's  plans  for 
the  approval  of  screening  procedures  for 
the  compliance  monitoring  of  drinking 
water  contaminants,  to  solicit  public 
input  on  the  potential  uses  of  screening 
procedures,  and  to  seek  the  preferences 
of  the  public  regarding  approaches  for 
continued  public  involvement.  This 
meeting  is  a  continuation  of  public 
meetings  that  started  in  1995  to  obtain 
input  on  the  Agency's  Drinking  Water 
Program.  These  meetings  were  initiated 
as  part  of  the  Drinking  Water  Program 
Redirection  efforts  to  help  refocus  EPA's 
drinking  water  priorities  and  to  support 
strong,  flexible  partnerships  among 
EPA,  states,  local  governments,  and  the 
public.  At  the  upcoming  meeting,  EPA 
is  seeking  input  from  the  regulated 
community  (public  water  systems), 
method  developers/vendors,  analytical 
laboratories,  research  and  regulatory 
personnel,  environmental  and  public 
interest  groups,  and  other  stakeholders. 
Input  is  requested  regarding  the  current 
and  potential  applications  of  screening 
procedures  for  drinking  water 
compliance  monitoring,  their 
anticipated  availability  and  costs,  the 
development  of  a  framework  for  the 
approval  and  use  of  screening 
procedures  and  of  a  screening  procedure 
validation  protocol,  and  other 
considerations  that  may  shape  future 
EPA  action  regarding  contaminant 
analysis.  EPA  encoiuages  the  full 
participation  of  the  public  throughout 
this  process. 

DATES:  The  stakeholders  meeting  on 
Screening  Procedures  will  be  held  on 
December  4,  1997  from  9:30  a.m.  to  4:30 
pan. 

ADDRESSES:  The  meeting  will  be  held  at 
RESOLVE,  1255  23rd  Street,  NW.  (Suite 
275),  Washington,  DC  20037.  For 
additional  information,  please  contact 
the  Safe  Drinking  Water  Hotiine,  at 
phone:  (800)  426-4791  or  FAX:  (703) 
285-1101.  Members  of  the  public 
wishing  to  attend  the  meeting  may 
register  by  telephone  through  the  Safe 


Drinking  Water  Hotline  by  Nowmber 
21, 1997.  Those  registered  for  tne 
meeting  by  November  21, 1997  will 
receive  background  materials  prior  to 
the  meeting.  Members  of  the  public  who 
cannot  attend  the  meeting  in  person 
may  participate  viti  conference  call  and 
should  also  register  with  the  Safe 
Drinking  Water  Hotline  by  Novembw 
21, 1997.  Members  of  the  public  who 
cannot  participate  via  conference  call  or 
in  person  may  submit  comments  in 
writing  by  December  19, 1997  to: 
William  L,abiosa,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW. 
(4607),  Washington.  DC  20460. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
general  information  on  meeting 
logistics,  please  contact  the  Safe 
Drinking  Water  Hotline  at  1-600-426- 
4791.  For  other  information  on  activities 
related  to  the  approval  of  screening 
procedures,  please  contact  William 
Labiosa  at  U.S.  Environmental 
Protection  Agency,  Phone:  202-260- 
4635,  Fax:  202-260-3762. 

SUPP1.EMENTARY  INFORMATION: 

A.  Background 

On  August  6, 1996,  the  Congress 
passed  amendments  to  the  Safe 
Drinking  Water  Act  (SDWA),  which 
establishes  a  new  charter  for  the 
nation's  public  water  systems,  states, 
and  EPA  in  protecting  the  safety  of 
drinking  water.  The  amended  SDWA 
requires  EPA  to  review  "new  analytical 
methods  to  screen  for  regulated 
contaminants."  After  tliis  review,  EPA 
"may  approve  such  methods  as  are  more 
accurate  or  cost-effactive  than 
established  refsrence  methods  for  use  in 
compliance  monitoring"  [SDWA, 
Section  1445(i)l.  EPA  is  also  exploring 
the  use  of  screening  procedures  for  use 
in  the  monitoring  of  unregulated 
contaminants  with  monitoring 
requirements.  These  methods  are 
expected  to  provide  flexibility  to  PWSs 
in  compliance  monitoring  and  are 
expected  to  be  "better  and/or  cheaper 
and/or  faster"  than  existing  analytical 
methods. 

B.  Bequest  fiar  SUkoliolder  bivohremeBt 

EPA  has  announced  this  public 
meeting  to  obtain  stakeholder  input  to 
the  development  of  a  framework  for  the 
identification,  approval,  use,  and 
validation  of  screening  procedures  for 
the  monitoring  of  drinking  water 
contaminants.  Approval  and  method 
validation  processes  based  on  the 
Streamlining  protocol  that  was 
proposed  on  March  28.  1997  (62  FR 
14975)  will  be  discussed.  EPA  is  also 
seeking  input  regarding  the  types  of 
monitoring  and  contaminants  for  which 


screening  procedures  may  be  most 
amenable. 

The  public  is  invited  to  provide 
comments  on  the  issues  Usted  above 
and  other  issues  related  to  screening 
procedures  during  the  December  4. 
1 997 ,  meeting  or  in  writing  by 
December  19, 1997. 

Dated:  November  5, 1997. 
Elizabeth  Fellows, 

Acting  Dimctor,  Office  of  Ground  Water  and 

Drinking  Water 

[FR  Doc  97-29736  Filed  11-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-341 18;  FRL  5753-4] 

Notice  of  Receipt  of  Requests  for 
AmendnMnts  to  Delete  Uses  in  Certain 
PestkHds  Rsgistratlons 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. ; 

summary:  In  accordance  with  Section 

6(f)(1)  of  the  Federal  Insecticide, 

Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  May  11, 1998. 
FOR  FtJRTHER  MFORMATKW  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C). 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Room  216,  C^tal  Mall  No.  2, 1921 
Jeffierson  Davis  Highway,  Arlington.  VA, 
(703)  305-5761;  e-mail: 
hollin8.)amesOepamail.epa.gov. 

SUPPL£Me«TARY  MFORMATKM: 

L  Introdnctioii 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  Notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
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to  delete  uses  in  the  three  pesticide 
registrations  listed  in  the  following 
T^le  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Usera  of  these  products  who 


desire  continued  use  on  crops  or  sites 
being  deleted  shoxdd  contact  the 
applicable  registrant  before  May  11, 
1998  to  discuss  withdrawal  of  the 
applications  for  amendment  This  180- 
day  period  will  also  permit  interested 


members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  (Note:  Registration 
number(s)  preceded  by  *  *  indicate  a  30- 
day  comment  period.) 


Table  l.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

PmriiiRtName 

Active  Ingredient 

DeMe  From  LSbel 

••019713-00304 

Green  Devil  Containing  50%  Ma»- 
athion 

Malathion 

Fleas  on  dogs  and  pets,  household  pests 

059144-00003 

Sevin  5%  Brand  Carbaryt  Insecti- 
cide Dust 

Caittaryl 

Use  on  citrus  trees,  ornamental  trees 

0S91 44-00005 

Sevin  10%  Brand  Carfoaryl  Insec- 
ticide Dust 

Use  on  citrus  trees,  ornamental  trees 

(Nolr.  RegistiaUon  number  (s)  preceded  by  **  indnate  a  30-day  comment  period) 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  nimiber. 

TABLE  2.  —  REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTTCIDE  REGISTRATIONS 


Company  No. 


019713 
050144 


Company  Name  and  Address 


Oraxel  Chemical  Co.,  P.O.  Box  13327.  Memphis.  TN  38113. 
GRO  TEC.  Inc.  P.O.  Box  290.  Madnon.  QA  30560. 


in.  BTJgKng  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List(rfSiib)ects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  October  29. 1997. 

Linda  A.  Travera, 

Directbr,  Information  Reaounxs  Services 
Division.  Office  of  Pesticide  Programs. 

(FR  Doc  97-29745  Filed  11-10-97;  8:45  am] 


FARM  CREDIT  ADMINISTRATION 

Fann  CiadH  Administration  Board; 
Regular  Mealing 

AOENCY:  Farm  Credit  Admiiustration. 
StJMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Adnunistration  in 
McLean.  Virginia,  on  November  13, 


1997.  from  9:00  a.m.  until  such  time  as 
the  Board  concludes  its  business. 
FOR  FURn«R  MRMMATION  CONTACT: 
Floyd  Fithian.  Secretary  to  the  Farm 
Credit  Administration  Board,  (703)  883- 
4025.  TDD  (703)  883-4444. 
AODROSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 

SUPPtaefTARY  MR3RMATI0N:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  puts  of  this  meeting  will  be  closed 
to  the  public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
reqiuring  assistance  should  make 
arrangements  in  advance.  The  matters  to 
he  considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
Regulation 

Loan  Policies  and  Operations;  Loan 
Sales  Relief 

*  Closed  Session 

C.  Reports 

1.  OSMO  Quarterly  Report 

2.  Litigation  Update 

*  Session  Closed — Exempt  pursuant  to  5 

U.S.C.  552b(c)  (8).  (9)  and  (10) 

Dated:  November  6. 1997. 
Floyd  Fithian. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  97-29799  Filed  11-6-97;  4:39  pm] 

BILUNa  OOOC  STOB-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  07-8307] 

NoUoe  of  Telecommunlcationa  Relay 
Sarvicaa  (TRS)  Applications  for  State 
CertHteaUon  Accepted  (CC  Oockal  Na 
90-671) 

Released:  November  5, 1997. 

Notice  is  hereby  given  that  the  states 
listed  below  have  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25, 1998. 
Applications  for  certification,  covering 
the  five  year  period  of  July  26. 1998  to 
July  25.  2003.  must  demonstrate  that  the 
state  TRS  program  complies  with  the 
Commission's  rules  for  the  provision  of 
TRS,  pursuant  to  Tide  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C  225.  These  rules  are  codified 
at  47  CFR  64.601-605. 

Copies  of  applications  for  COTtification 
are  available  for  public  inspection  at  the 
Commission's  Common  Carrier  Bureau, 
Network  Services  EKvision,  Room  235, 
2000  M  Street,  N.W.,  Washington,  D.C.. 
Monday  through  Thursday,  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center,  Room  230. 
1919  M  Street.  N.W.,  Washington,  D.C, 
daily,  from  9:00  AM  to  4:30  PM. 
Interested  persons  may  file  comments 
on  or  before  December  12. 1997. 
Comments  should  reference  the  relevant 
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state  file  number  of  the  state  application 
that  is  being  commented  upon.  One 
original  and  Bve  copies  of  all  comments 
must  be  sent  to  William  F.  Caton.  Acting 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  D.C.  20554.  Two  copies 
also  should  be  sent  to  the  Network 
Services  Division,  Common  Carrier 
Bureau.  2000  M  Street.  N.W..  Room  235. 
WMllia«ton,  D.C  20554. 

A  manber  of  state  TRS  programs 
currently  holding  FCC  certification  have 
failed  to  apply  for  recertification. 
Applications  received  after  October  1, 
1997.  for  which  no  extension  has  been 
requested  before  October  1,  1997.  must 
be  accompanied  by  a  petition  explaining 
the  circiunstances  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed 
application. 
File  No:  TRS-97-40 
Applicant:  Connecticut  Department  of 

Public  Utility  Control 
State  of  Connecticut 
File  No:  TRS-97-37 
Applicant:  New  Mexico  Commission  for 

the  Deaf  and  Hard  of  Hearing 
State  of  New  Mexico 

For  further  information,  contact  Al 
lioCloud.  (202)  418-%19g. 
mccloud9fcc.gov.  or  Andy  Firth,  (202) 
418-2224  (TTY),  afirth«fcc.gov.  at  the 
Network  Services  Division,  Common 
Carrier  Bureau.  Federal 
Communications  Commission. 

Federal  Communicatioas  Comniiwrina. 

WilliwB  F.  Catoo, 

Acting  Secretary. 

[FR  Doc.  97-29647  Filed  11-10-97;  8:45  am] 

HUJNO  OOOK  t7ia-01-^ 


FEDERAL  COMMUMCATIONS 
COMMISSION 

[Report  No.  2237] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedlnf|i 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239. 1919  M  Street.  N.W., 
Washington,  D.C.  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  November 
28, 1997.  See  Section  1.4(bKl)  of  the 
Commission's  rule  (47  CFR  1.4(bMl)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 


Subject:  Telephone  Number 
Portability  (CC  Docket  95-116.  RM- 
8535). 

Number  of  Petitions  Filed:  1. 

Subject:  Closed  Captioning  and  Video 
Description  of  Video  Programming 
Implementation  of  Section  305  of  the 
Telecommunications  Act  of  1996  Video 
Programming  Accessibility  (MM  Docket 
No.  95-176). 

Number  of  Petitions  Filed:  9. 

Subject:  Procedures  for  Reviewing 
Requests  for  Relief  from  State  and  Local 
Regulations  Pursuant  to  Section 
332(c)(7MB)(v)  Communications  Act  of 
1934  (WT  Docket  97-192). 

Guidelines  for  Evaluating  the 
Environmental  Effects  of 
Radiofrequency  Radiation  (ET  Docket 
No.  93-62). 

Petition  for  Rulemaking  of  the 
Cellular  Telecommunications  Industry 
Association  Concerning  Amendment  of 
the  Commissions 's  Rules  to  Preempt 
State  and  Local  Regulation  of 
Commercial  Mobile  Radio  Service 
Transmitting  Facilities  (RM-8577). 

Number  <^  Petitions  Filed:  1. 

Federal  Communicatioiis  Commission. 

William  F.  Caton. 

Acting  Secretoiy. 

(FR  Doc.  97-29648  Filed  ll-10-«7;  8:45  am) 

BNJUNO  COOK  (ni-AI-ll 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting;  Sunshine 
Act  Masting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  2:30  p.m.  on  Wednesday,  November 
5, 1997,  the  Board  of  Directors  of  the 
Federal  Eteposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Ellen  S.  Seidman  (Director, 
Office  of  Thrift  Supervision),  conciirred 
in  by  Ms.  Judy  Walter,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  ol>servation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 


authority  of  subsections  (cK2).  (c)(4), 
(c)(6).  (cM8).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  N.W..  Washington,  DC. 

Dated:  Novemlier  6. 1997. 

Federal  Depoait  Insurance  Corporation, 
fanes  D.  LaPterre, 
Deputy  Executive  Secretary. 
[FR  Doc.  97-29850  Filed  11-7-47;  11:45  am) 
■ajjNQCOOC  an^-ei-M 


FEDERAL  RESERVE  SY8TBII 

Formations  of.  Acquisitions  by.  and 
Msrgsrs  of  Bank  Holding  ComiMniM 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  liank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  pontrol  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  5, 
1997. 

A.  Federal  Reserre  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Community  First  Banking 
Corporation,  Carrollton,  Georgia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Cairolltfm  Federal  Bank.  FSB. 
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Bowden,  Georgia,  following  its 
conversion  to  a  conunercial  bank. 

2.  Compass  Bancshares,  Inc., 
Birmingham,  Aldbama;  Compass  Banks 
of  Texas,  Inc.,  Birmingham,  Alabama; 
and  Compass  Bancorporation  of  Texas. 
Inc.,  Wilmington,  Delaware;  to  merge 
with  First  University  Corporation, 
Houston,  Texas,  and  thereby  indirecdy 
acquire  West  University  Bank.  Houston. 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1997. 
leoaifcr  f .  fohiMOB, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-29758  Filed  11-10-97;  8:45  am) 
HUMQ  OOK  atlO-01-f 


FEDERAL  RESERVE  SYSTEM 

Noticaof 
Parmlsslbla 
To 
Engaged  In 

ACQVIIiav 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  26, 1907. 

A.  Federal  Rnerve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  StmTrust  Banks  of  Georgia,  Inc., 
Atlanta,  Georgia;  to  acquire  Equitable 
Securities  Corporation,  Nashville. 
Tennessee,  and  thereby  engage  in 
underwriting  and  dealing  in  all  types  of 
ineligible  securities.  See  J.P.  Morgan  & 
Co.  Incorporated,  et  al..  75  Fed.  Res. 
Bull.  192  (1089);  extending  credit  and 
servicing  loans,  pursuant  to  § 


225.28(b)(1)  of  the  Board's  Regulation  Y; 
activities  related  to  extending  credit, 
specifically,  arranging  commercial  real 
estate  equity  financii^,  pursuant  to  § 
225.28(b)(2)(ii)  of  the  Board's  Regulation 
Y;  leasing  personal  or  real  property, 
pursuant  to  §  225.28(b)(3)  of  the  Board's 
Regulation  Y;  triist  company  activities,    - 
pursuant  to  §  225.28(b)(5)  of  the  Board's 
Regulation  Y;  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(6)  of  the  Board's  Regulation  Y; 
securities  brokerage  activities;  riskless 
principal  activities;  private  placement 
services;  and  other  transactional 
services,  pursuant  to  §  225.28(b)(7)  of 
the  Board's  Regulation  Y;  underwriting 
and  dealing  in  govenunent  obligations 
and  money  market  instrumenta. 
pursuant  to  §  225.28(b)(8Mi)  of  the 
Board's  Regulation  Y;  investing  and 
trading  activities,  pursuant  to  § 
225.28(bH8Hii)  of  the  Board's  Regulation 
Y;  and  other  related  incidental 
activities.  See,  e.g.,  J.P.  Morgan  &  Co., 
75  Fed.  Res.  Bull,  at  213,  n.  59. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  6, 1997. 

Jenaifer  J.  fohnaoii. 

Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-29759  FUed  11-10-97;  8:45  am] 
I  oooc  atia-ei-f 


FEDERAL  RESERVE  SYSTEM 
Maatfng 

AGENCY  HOUMNQ  THE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m..  Friday, 

November  14, 1997. 

place:  Mafriner  S.  Eccles  Federal 

Reserve  Board  Building.  20th  and  C 

Stieeta.  N.W.,  Washington.  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSCERED: 

1.  Proposed  1998  Federal  Reserve 
Board  employee  salary  structtue 
adjustmenta  and  merit  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignmenta, 
reassignments,  and  salary  actions) 
involving  individual  Federal  System 
employees. 

3.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MPORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLBMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  btisiness  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 


contact  the  Board's  Web  site  at  hXXp-JI 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lista 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meetings. 

Dated:  November  7, 1997. 
Jeonifcr  ).  Johnaon. 
Deputy  Secretary  t^the  Board. 
[FR  Ooc.  97-29821  FUed  11-7-97;  lOKM  am) 
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FEDERAL  RESERVE  SYSTEM 

(DodM  Na  11-0987] 

PoUcy  Stalamant  on  Privalaly  Oparalad 
Multilateral  Sattlamant  Systsms 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Request  for  comment 

SUMMARY:  As  part  of  its  payment  system 
risk  reduction  program,  the  Board  of 
Governors  is  requesting  comment  on  a 
proposal  to  integrate  its  policies  on 
"Privately  Operated  Large-Dollar 
Multilateral  Netting  Systems"  and 
"Private  Small-Dollar  Clearing  and 
SetUement  Systems"  into  a  single, 
comprehensive  policy  statement  on 
"Privately  Operated  Multilateral 
Settlement  Systems." 
DATES:  GoDunenta  must  be  received  by 
February  10, 1998. 

ADDRESSES:  Commenta  shoidd  refer  to 
Docket  No.  R-0987  and  may  be  mailed 
to  Mr.  William  W.  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20551.  Commenta 
may  also  be  delivered  to  the  Board's 
mail  room  between  8:45  a.m.  and  5:15 
p.m.  on  weekdays,  and  to  the  security 
control  room  at  all  other  times.  The  mail 
room  and  the  security  control  room -are 
accessible  &om  the  courtyard  entrance 
on  20th  Street  between  Constitution 
Avenue  and  C  Street,  N.W.  Commenta 
will  be  available  for  inspection  and 
copying  by  members  of  the  public  in  the 
Freedom  of  Information  Office,  Room 
MP-500,  between  9:00  a.m.  and  5:00 
p.m.  weekdays,  except  as  provided  in 
Section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHBt  MRMMATKM  CONTACT: 
Jefibey  C.  Marquardt,  Assistant  Director 
(202/452-2360).  Paul  Bettge,  Assistant 
Director  (202/452-3174),  or  Heidi 
Richards,  Senior  Financial  Services 
Analyst  (202/452-2598),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems;  or  Oliver  Ireland,  Associate 
General  Counsel  (202/452-3625);  for  the 
hearing  impaired  only. 
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Telecommunications  Device  for  the 
Deaf.  Diane  Jenkins  (202/452-3544). 

aUPPLBIKNTARY  mformation: 

L  Background 

In  1994,  the  Board  adopted  a  policy 
statement  on  Privately  Operated  Lai^e- 
Dollar  Multilateral  Netting  Systems 
(Large-Dollar  Policy  Statement).'  The 
Large-Dollar  Policy  Statement,  which 
replaced  earlier  policy  statements  on 
large-dollar  funds  transfer  networks  and 
oCbhore  dollar  clearing  and  netting 
systems,  contains  minimum  standards 
for  multilateral  netting  systems 
(Lam£alussy  Minimum  Standards)  set 
forth  in  The  Report  of  the  Committee  on 
Interbank  Netting  Schemes  of  the 
Central  Banks  of  the  Croup  of  Ten 
Countries  (Lamfalussy  Report).^  The 
criteria  for  identifying  arrangements 
subject  to  the  policy  were  designed  to 
limit  the  scope  and  application  of  the 
policy  to  large-dollar  multilateral 
netting  systems  for  payments  and 
foreign  exchange  contracts  that  involve 
settlements  in  U.S.  dollars  and  have  the 
potential  to  increase  systemic  risk  in 
financial  markets. 

At  the  time  the  Large-Dollar  Policy 
Statement  was  adopted,  the  Board 
recognized  that  in  the  case  of  larger 
multilateral  netting  systems  for  "batch- 
processed"  payments,  such  as  checks  or 
automated  clearing  house  (ACH) 
payments,  certain  electronic  controls 
that  would  be  required  to  implement  the 
LamfeJussy  Minimum  Standards  might 
not  be  feasible.  In  addition,  the 
characteristics  of  the  instnmients 
cleared  in  such  systems,  along  with  the 
scale  of  systemic  risk,  might  differ  firom 
large-dollar  systems.  Consequently,  the 
Board  stated  its  intent  to  study  further 
the  implications  of  the  Lamfalussy 
Minimum  Standards  for  privately 
operated  multilateral  netting  systems  for 
batch-processed  payments  and  did  not 
apply  the  Large-Dollar  Policy  Statement 
to  those  systems  at  that  time. 

In  addition,  in  1995,  t)ie  Board  began 
a  comprehensive  evaluation  of  its 
policies  regarding  Federal  Reserve  net 
settlement  services7*^hich  are  typically 
used  by  privately  operated 
clearinghouses  for  batch-processed  and 
other  small-dollar  payments,  including 
checks,  ACH  payments,  and  in  some 
caaes.  automated  teller  machine  (ATM) 
and  credit  card  transactions.  The 
Board's  review  addressed  both  the  need 
to  enhance  the  Federal  Reserve's  net 
settlement  services  and^sk- reduction 
policies  toward  small-dollar  pajrnients 
clearinghouses  more  generally, 
inchi'^ipg,  potentially,  the  Lam&lussy 


•  59  FR  67S34.  OMobar  29. 1994. 
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Minimum  Standards.  As  a  result  of  this 
review,  the  Board  issued  for  public 
comment  a  proposal  for  enhancing  the 
Federal  Reserve's  net  settlement 
services  (62  FR  32118,  June  12, 1997). 
The  proposed  modifications  to  the 
Policy  Statement  on  Payments  System 
Risk  issued  in  this  notice  also  stem  from 
this  comprehensive  evaluation  of  net 
settlement  services  and  policies.  This 
proposal  would  repeal  the  existing 
Large-Dollar  Policy  Statement  and 
replace  it  with  a  unified  policy 
statement  on  risks  in  multilateral 
settlement  arrangements.  The  proposal 
is  not  intended  to  alter  the  Board's 
current  policy  as  applied  to  those 
existing  privately  operated  large-dollar 
multilateral  netting  systems  that  are 
currently  subject  to  the  Large-Dollar 
Policy  Statement,  but  to  integrate  that 
policy  within  a  broader  and  more 
consistent  policy  framework.  -^ 

n.  The  Propqaad  Policy  Statement 

Rationale  for  and  Scope  of  the  Policy 

The  proposed  policy  statement  is 
designed  to  address  risks  in  multilateral 
settlement  arrangements  for  both 
"small-dollar"  payments,  such  as 
checks  and  ACH  transfers,  and  "large- 
dollar"  payments,  which  are  typically 
used  to  settle  interbank  and  other 
financial  market  transactions.  The 
policy  statement  recognizes  that 
settlement  of  payments  through  a 
multilateral  clearinghouse  arrangement 
may  not  necessarily  pose  material 
additional  risks  for  participants  relative 
to  other  methods  of  settiement,  such  as 
bilateral  or  correspondent  settiement 
For  example,  in  smaller  arrangements 
used  primarily  to  settie  customer  or 
third-party  payments,  such  as  check 
clearinghouses,  participants  generally 
are  not  exposed  to  significant  credit  risk 
with  respect  to  the  underlying 
payments.  Payments  are  supported  by  a 
well  established  body  of  law  and 
operational  practice  that  would  help 
determine  the  resolution  of  a  participant 
defeult  or  clearinghouse  settiement 
bilure.  In  other  arrangements,  however, 
such  as  those  for  some  types  of 
electronic  payments,  the  characteristics 
of  the  underlying  payments  in  the  event 
of  a  settiement  disruption  or  bilure  and 
the  operational  options  for  resolving 
such  a  situation  may  be~much  less  clear. 

The  proposed  policy  statement, 
therefore,  is  directed  only  at  those 
4nultilateral  settiement  arrangements 
that  heighten  existing  risks  inherent  in 
the  settiement  process  or  that  create 
new  risks  to  their  ]>articipants  or  to 
financial  markets.  For  these  systems,  the 
Board  believes  that  policy  guidance  on 
settlement  risk  concerns  at  the 


clearinghouse  or  system  level  is 
warranted.  For  other  systems,  which  are 
likely  to  include  the  vast  majority  of 
clearinghouse  arrangements  for  small- 
dollar  payments,  reliance  on  existing 
supervisory  approaches  aimed  at 
promoting  the  safe  and  sound  operation 
of  financial  institutions,  including  the 
Bank  Service  Company  Act,  is 
appropriate. 

Fundamental  categories  of  risk, 
including  credit,  liquidity,  operational, 
legal,  and  systemic  risk,  are  common  to 
many  different  types  of  multilateral 
settiement  arrangements.  The 
magnitude  and  specific  manifestation  of 
these  settiement-related  risks,  as  well  as 
the  most  cost-effective  means  of 
miinaging  them,  difiiar  across  systems. 
Therefore,  the  proposed  policy 
statement  provides  a  flexible,  risk-based 
approach  to  risk  management,  rather 
than  imposing  uniform,  rigid 
requirements  on  all  systems.  While  the 
flexible  approach  may  lead  to  some 
initial  uncertainties  in  the 
implementation  of  the  policy  statement, 
the  Board  expects  that  the  cosU  of  such 
uncertainty  would  be  significanUy 
lower  than  the  costs  of  an  alternative 
policy  that  mandated  uniform  risk 
management  standards  for  all  systems. 
Further,  such  a  uniform,  rigid  policy 
would  likely  not  adequately  address 
risks  in  some  systems  and  would 
impose  uimecessaiy  costs  on  the 
majority  of  systems  that  pose  limited  or 
no  additional  risks  relative  to  other 
forms  of  settiement 

Risk  Factors  and  Risk  Management 
Measures 

The  proposed  policy  statement 
identifies  five  categories  of  settiement- 
related  risks — credit,  liquidity, 
operational,  legal,  and  systemic — that 
may  arise  in  multilateral  settiement 
systems.  For  each  type  of  risk,  the 
policy  statement  includes  (1)  a 
discussion  of  risk  factors  that  give  rise 
to  concerns,  (2)  threshold  criteria  for 
each  risk  category  that  are  intended  to 
serve  as  "safe  harbors"  for  purposes  of 
compliance  with  the  policy  statement, 
aiul  (3)  common  examples  of  risk 
management  or  mitigating  controls  that 
can  be  used  to  addr^  these  risk  fectors. 
Systems  would  be  expected  to  address 
any  material  risks  in  each  category. 

First,  the  disciission  of  risk  fectors  for 
each  category  is  intended  to  identify 
multilateral  systems  where  such  risks 
are  heightened  relative  to  other  means 
of  settiement  In  general,  risks  may  be 
heightened  in  midtilateral  settiement 
arrangements  if  the  ability  of 
particiiiants  to  manage  settiement- 
related  risks  individually  are  reduced 
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for  operational  or  other  reasons,  or 
because  risk  management  incentives  are 
reduced  as  a  result  of  shifts  in  bilateral 
obligations  and  risk  exposures  between 
participants.  Risks  could  also  be 
increased  if  no  alternative  to 
multilateral  settlement  in  a  particular 
system  is  available,  such  that 
settiements  could  not  reasonably  be 
expected  to  be  completed  by 
participants  in  a  timely  manner  outside 
the  system  in  the  event  that  settiement 
could  not  be  completed  within  the 
system. 

Second,  for  each  risk  category  the 
policy  statement  specifies  qualitative 
and  quantitative  thresholds  and  other 
criteria  intended  to  identify  more 
clearly  systems  in  which  these  risks  are 
not  likely  to  arise.  These  criteria  are 
intended  to  simplify  administration  of 
the  policy.  Many  clearinghouse 
arrangements  will  fall  below  the 
thresholds  or  not  meet  specified  criteria 
and  therefore  will  not  be  required  to 
assess  their  compliance  with  the  policy 
statement.  The  Board  requests  comment 
on  the  appropriateness  of  these 
threshold  criteria.  The  Board  expects 
that  smaller  check  clearinghouses,  for 
example,  will  not  need  to  modify  their 
operations  at  all  in  order  to  comply  with 
the  policy;  others  should  only  have  to 
make  minimal  changes,  for  example, 
changes  in  settiement  timing  or 
settiement  failure  notification  policies. 
To  provide  further  guidance  on 
application  of  the  policy,  the  Appendix 
to  the  policy  statement  also  contains 
specific  illustrative  examples. 

Third,  the  risk  management 
discussion  in  the  proposed  policy 
statement  provides  illustrations  of  the 
type  of  risk  management  measures  that 
may  be  appropriate  given  the  particular 
risk  fectors  identified.  Particularly  for 
multilateral  settiement  systems  that  are 
not  likely  to  raise  systemic  risk 
concerns,  this  policy  is  intended  to 
provide  flexible  guidance  on  means  to 
address  risks.  In  general,  the  Board 
believes  that  risk  management  measures 
should  be  commensurate  with  the  scale 
and  scope  of  risks.  In  some  cases,  the 
Board  recognizes  that  systems  may  need 
to  consult  with  Board  staff  regarding 
approaches  to  addressing  identified  risk 
fectors. 

For  multilateral  settiement  systems 
that  are  sufficientiy  large  to  raise 
potential  systemic  risk  concerns,  the 
proposed  policy  statement  imposes 
higher  risk  management  standards.  The 
Board  is  proposing  to  retain  the 
threshold  criteria  for  application  of  the 
Large-Dollar  Policy  Statement, 
including  .5500  million  in  daily  net 
settiement  amounts  or  an  average 
payment  size  of  $100,000.  The  Board 


requests  comment  on  the  appropriate 
level  of  these  thresholds,  or  whether  a 
diffierent  measure,  such  as  gross 
payment  value  settied,  or  net  settiement 
amounts  alone,  would  be  more 
appropriate  proxies  for  systemic  risk. 

Under  the  proposed  policy  statement, 
those  larger  systems  that  meet  the 
systemic  risk  criteria  would  be  expected 
to  demonstrate  robust  policies  and 
procedures  for  addressing  settiement 
failures  and  disruptions,  but  would  not 
necessarily  be  required  to  meet  all  of  the 
Lamfalussy  Minimum  Standards.  The 
Board  believes  that  full  application  of 
the  Lamfalussy  Minimum  Standards 
embodied  in  the  existing  Large-Dollar 
Policy  Statement  may  not  be  necessary 
or  appropriate  for  some  of  those 
arrangements.  These  standards  were 
designed  for  those  multilateral  netting 
systems  for  which  a  failure  to  settie  all 
positions  on  a  multilateral  net  basis  as 
and  when  expected  could  pose  a  high 
degree  of  systemic  risk.  As  a  result, 
these  standards  require  systems,  among 
other  things,  to  have  the  ability  to  settie 
all  positions  on  a  multilateral  net  basis 
even  if  the  participant  with  the  largest 
debit  position  defaults  on  its  settiement 
obligations.  In  contrast,  the  Board 
recognizes  that  for  many  small-dollar 
multilateral  settiement  systems,  such  as 
check  clearinghouses,  a  recast  of 
multilateral  net  settiement  positions  (to 
exclude  transactions  with  the  defaulting 
participant)  or  similar  procedures  may 
be  an  effective  risk  management  tool. 
This  presumes  that  settiement  for  non- 
defaidting  participants  can  be 
completed  in  a  timely  manner  and  that 
any  liquidity  effects  on  participants  are 
manageable. 

For  some  larger  multilateral 
settiement  sjrstems,  however,  there  is  no 
feasible  or  reasonable  alternative  to 
settiement  of  all  multilateral  net 
positions  within  the  system  as  and 
when  expected,  due  primarily  to 
potentiaUy  systemic  credit  and  liquidity 
effects.  As  a  result,  these  systems  are 
expected  to  meet  fully  the  Lamfalussy 
Minimum  Standards.  For  such  systems, 
the  proposed  policy  statement  retains 
the  same  requirements  of  the  Board's 
existing  Large-Dollar  Policy  Statement 
The  Board  expects  that  these 
requirements  would  apply  to  those 
multilateral  netting  systems  for  large- 
dollar  payments  and  foreign  exchange 
contracts  that  are  currentiy  required  to 
meet  the  Lamfalussy  Minimum 
Standards  under  the  Board's  existing 
Large-Dollar  Policy  Statement.  For  other 
systems  meeting  the  systemic  risk 
criteria  under  the  new  policy  but  for 
which  real-time  controb  may  not  be 
operationally  feasible,  the  Board  would 
consider  alternative  risk  management 


measures  that  would  provide  an 
equivalent  level  of  risk  management 

Repeal  of  Existing  "Small-Dollar" 
Policies, 

The  Board  is  also  proposing  to  repeal 
its  existing  policies  for  certain  "small- 
dollar"  {>ayments  clearing  and 
settiement  arrangements.  These  policies 
date  fiYinrl984  and  1990,  when  the 
Board  approved  the  provision  of  Federal 
Reserve  net  settiement  services  to  ATM 
and  national  ACH  clearing 
arrangements,  respectively,  subject  to 
certain  conditions.  These  conditions 
were  also  restated  as  part  of  the  Board's 
Policy  Statement  on  Payments  System 
Risk  (57  FR  40455,  September  3,  1992). 

The  earlier  policies  were  designed  to 
address  specific  situations  that  arose  in 
the  Federal  Reserve's  provision  of  net 
settlement  services  to  depository 
institutions  and  were  not  intended  to 
represent  a  comprehensive  approach  to 
fundamental  risks  that  arise  in 
payments  clearing  and  settiement 
arrangements.  In  addition,  the  p>olicies 
were  developed  before  the  Federal 
Reserve  had  fully  implemented  its 
program  for  managing  risks  in  providing 
payment  services  to  depository 
institutions,  as  well  as  other  policy 
developments  relevant  to  the 
management  of  interbank  exposures, 
such  as  the  issuance  of  Regulation  F. 

Furthermore,  a  policy  that  links 
clearinghouse  ustige  of  a  particular 
Federal  Reserve  net  settiement  service 
to  its  compliance  with  particular  risk 
management  standards  (which  do  not 
apply  to  other  clearinghouse 
arrangements),  may  have  the 
unintended  effect  of  discouraging  the 
use  of  settiement  services  with 
potentially  lower  risks  to  financial 
institutions  and  their  customers,  such  as 
those  providing  same-day  finalify. 
Moreover,  many  of  the  fundamental 
risks  that  may  exist  in  a  clearing 
arrangement  are  not  linked  to  a 
particular  form  of  settiement 
Consequentiy,  the  Board  is  proposing  to 
repeal  these  policy  statements  once  a 
revised,  unified  policy  statement  on 
risks  in  multilateral  settiement 
arrangements  is  finalized. 

Specific  Questions  for  Comments 

1.  The  Board  requests  comment  on 
whether  the  policy  statement  adequately 
identifies  settlement  arrangements  that 
exhibit  material  settiement-related  risks. 
Please  address  the  usefulness  of  the  base 
criteria.  Are  there  any  other  such 
thresholds  or  criteria  that  the  Board 
should  consider? 

2.  How  should  the  policy  statement 
distinguish  systems  that  may  pose 
systemic  risk  and  are  thus  subject  to 
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higher  risk  management  standards  from 
those  that  do  not?  Should  the  thresholds 
be  based  on  net  settlement  amounts, 
gross  settlement  amounts,  average 
payment  size,  or  some  other  measure? 

3.  Should  the  policy  statement 
include  an  Appendix  with  illustrative 
examples  of  application  of  the  policy  in 
diCEnent  circumstances? 

Regulatory  Flexibility  Act  Analysis 

The  Board  has  determined  that  this 

Eroposed  policy  statement  would  not 
eve  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposal  would  require  multilateral 
settlement  arrangements  to  addiSM 
material  risks  in  their  systems.  The 
proposal  is  designed  to  minimise 
regulatory  burden  on  smaller 
arrangements  that  do  not  raise  material 
liaks. 
Competitive  Impact  Analysis 

The  Board  has  established  procedures 
for  assessing  the  competitive  impact  of 
rule  or  policy  changes  that  have  a 
substantial  impact  on  payments  system 
participants.'  Under  these  procedures, 
the  Board  will  assess  whether  a  change 
would  have  a  direct  and  material 
adverse  effect  on  the  ability  of  other 
service  providers  to  compete  effectively 
with  the  Federal  Reserve  in  providing 
similar  services  due  to  differing  legal 
powers  or  constraints,  or  due  to  a 
dominant  market  position  of  the  Federal 
Reserve  deriving  from  such  differences. 
If  no  reasonable  modifications  would 
mitigate  the  adverse  competitive  effiects, 
the  Board  will  determine  whether  the 
anticipated  benefits  are  significant 
enough  to  proceed  with  the  change 
despite  the  adverse  effects. 

T^e  Board  does  not  believe  that  the  • 
adoption  of  this  policy  statement  will 
have  a  direct  and  material  adverse 
impact  on  the  ability  of  other  service 
providers  to  compete  effiactively  with 
the  Reserve  Banks'  payments  services.  A 
number  of  the  payment  services 
potentially  covered  by  the  proposed 
policy  statement  are  not  offered  by  the 
Federal  Reserve  Banks.  In  addition,  the 
revised  policy  statement  may  have  the 
effect  of  encouraging  competition  with 
the  Federal  Reserve  in  areas  such  as 
national  check  and  ACH  clearing  and 
settlement  The  repeal  of  the  Board's 
existing  policies  for  small-dollar 
payments  clearing  arrangements, 
together  with  the  Board's  proposal  for 
■n  enhanced  net  settlement  service,  may 
reduce  barriers  to  establishing  such 
aixangements. 


Federal  Reserve  System  Policy 
Statement  on  Pa3rment8  Sjrstem  Risk 

The  Board  is  amending  its  "Federal 
Reserve  System  Policy  Statement  on 
Payments  System  Risk"  under  the 
heading  "H.  Policies  for  Private-Sector 
Systems"  by  removing  "A.  Privately 
Operated  Large-Dollar  Multilateral 
Netting  Systems"  in  its  entirety  and 
adding  in  its  place  "A.  Privately 
Operated  MultiUteral  Settlement 
Systems"  and  removing  "C.  Private 
Small-Dollar  Clearing  and  Settlement 
Systems"  in  its  entirety. 

IL  Policies  fior  Private-Sector  Systems 

A.  Privately  Operated  MiMlateraJ 
Settlement  Systems 


dum  an  dMcribed  in  the  Board's 
"The  Fedwal  Reaacve  in  the 
I  Sjtbua."  M  reviMd  in  March  1990.  (55 
n  IIMS,  March  29.  1990). 


Introduction 

Multilateral  settlement  systems,  such 
as  clearinghouses  and  similar 
arrangements,  may  produce  important 
efficiencies  in  the  clearance  and 
settlement  of  payments  and  financial 
contracts.  Participants  in  such  systems, 
typically  depository  institutions, 
exchange  payments  for  their  own 
account  or  the  accounts  of  their 
customers  in  a  coordinated  fashion  and 
settle  the  resulting  obligations  on  a 
multilateral,  often  net.  basis. 

A  variety  of  credit,  liquidity,  and 
other  risks  can  arise  in  the  clearing  and 
settlement  process  that  institutions  must 
manage  in  the  normal  course  of 
business,  regardless  of  the  method  of 
clearing  and  settlement  Existing 
supervisory  standards  are  generally 
directed  at  ensuring  that  institutions 
establish  appropriate  policies  and 
procedvues  to  manage  such  risks.  For 
example.  Regulation  F  directs  insured 
depository  institutions  to  establish 
policies  and  procedures  to  avoid 
excessive  exposures  to  any  other 
depository  institutions,  including 
exposures  that  may  be  generated 
through  the  clearing  and  settlement  of 
payments. ' 

However,  the  use  of  multilateral 
settlement  systems  introduces  the  risk 
that  a  failure  of  one  participant  in  the 
system  to  settle  its  obligations  will  have 
credit  or  liquidity  effects  on  participants 
that  have  not  dealt  with  the  defaulting 
participant.  Multilateral  settlement  may 
have  the  effect  of  altering  the  underlying 
bilateral  relationships  that  arise  between 
institutions  during  the  clearing  and 
settlement  process.  As  a  result,  the 
incentives  for,  or  ability  of.  institutions 
to  manage  effectively  the  risk  exposures 
to  other  institutions  may  be  reduced.  In 
addition,  in  some  cases,  there  may  be  no 
feasible  or  timely  alternative  to 
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settlement  through  the  multilateral 
system  in  the  event  that  the  system  &ils 
to  complete  settlement,  due.  for 
example,  to  a  participant  debult  These 
factors  may  create  added  risks  to 
participants  in  multilateral  settlement 
systems  relative  to  other  settlement 
methods. 

Clearinghouses  also  may  generate 
systemic  risk  that  could  threaten  the 
financial  markets  or  the  economy  more 
broadly.  The  failure  of  a  system  to 
complete  settlement  as  and  when 
expected  could  generate  unexpected 
credit  losses  or  liquidity  shordalls  that 
participants  in  the  system  are  not  able 
to  absorb.  Thus,  the  inability  of  one 
participant  to  meet  its  obligations 
within  the  system  when  due  could  lead 
to  the  illiquidity  or  failure  of  other 
institutions.  Further,  the  disruption  of  a 
large  number  of  payments  and  the 
resulting  uncertainty  could  lead  to 
broader  effects  on  economic  activity.  In 
addition,  as  the  Federal  Reserve  has 
established  fees  for  daylight  overdrafts, 
along  with  other  risk  management 
measures  for  Federal  Reserve  payment 
services,  the  potential  exists  for  intraday 
credit  risks  to  be  shifted  from  the 
Federal  Reserve  to  private,  multilateral 
settiement  arrangements,  either 
domestically  or  in  other  countries,  that 
have  inadequate  risk  controls. 

The  Board  believes  that  these 
concerns  warrant  the  application  of  ■ 
risk  management  policy  to  a  limited 
number  of  multilateral  settlement 
systems  that  raise  material  added  risks 
for  participants  or  financial  markets. 
The  Board  recognizes  that  multilateral 
settiement  systems  differ  wridely  in 
terms  of  form,  function,  scale,  and  scope 
of  activities.  As  a  general  rule,  risk 
management  measures  should  be 
commensurate  with  the  nature  and 
magnitude  of  risks  involved,  but  risk 
management  measures  may  be  designed 
difhrently  for  different  types  of 
payments  or  systems.  This  policy 
statement  therefore,  is  designed  to 
permit  market  paiticipaats  to  determine 
the  best  means  of  addressing  risks, 
within  certain  guidelines. 

The  Board's  adoption  of  this  policy  in 
no  way  diminishes  the  primary 
responsibilities  of  participants  In,  and 
operators  of,  multilateral  settlement 
systems  to  address  settiement  and  other 
risks  that  may  arise  in  these  systems.  In 
addition,  the  Board  encourages  all 
multilateral  settiement  systems  to 
consider  periodically  cost-effective  risk 
management  improvements,  even  if  not 
specifically  required  under  this  policy. 
Insured  depository  institutions 
participating  in  multilateral  settiement 
systems  are  also  expected  to  limit  their 
bilateral  credit  and  liquidity  exposures 
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as  required  under  Federal  Reserve 
Regulation  F. 

Scope  and  Administration  of  the  Policy 

r 

This  policy  statement  will  be  applied 
to  privately  operated  multilateral 
settlement  systems  or  arrangements 
with  three  or  more  participants  that 
setde  U.S.  dollar  payments,  including 
but  not  limited  to  systems  for  the 
settiement  of  checks,  automated 
clearinghouse  (ACH)  transfers,  credit, 
debit,  and  other  card  transactions,  large- 
value  interbank  transfen.  or  foreign 
exchange  contracts  involving  the  U.S. 
dollar.  It  does  not  apply  to  clearing  and 
settiement  systems  for  securities  or 
exchange-traded  futures  and  options. 
This  policy  statement  is  not  intended  to 
apply  to  bilateral  relationships  between 
finAnrial  institutions,  such  ss  those 
involved  in  traditional  correspondent 
tiAfiking.  The  Board  may  also  apply  this 
policy  to  any  non-U.S.  dollar  system 
based,  or  operated,  in  the  United  States 
that  engages  in  the  multilateral 
settiement  of  non-dollar  payments 
among  financial  institutions  and  that 
would  otherwise  be  subject  to  this 
policy. 

The  Board  expects  to  be  guided  by 
this  policy  statement  in  taUng  action  in 
its  supervisory  and  operational 
relationships  with  state  member  banks, 
bank  holding  compianies,  and 
clearinghouse  arrangements,  including, 
for  example,  the  provision  of  net 
settiement  services  and  the 
implementation  of  the  Bank  Service 
Company  Act^  Systems  subject  to  this 
policy  may  be  asked  to  provide  gross 
and  net  seittiement  data,  as  well  as 
intraday  position  data,  if  applicable,  to 
the  Federal  Reserve. 

Risk  Factora  and  Rjsk  Management 
Measures 

The  risk  factors  described  below  are 
intended  to  identify  those  multilateral 
settiement  systems  that  may  pose 
material  added  risks  relative  to 
conventional  bilateral  means  of 
settiement,  and  which  therefore  must 
address  these  risks  under  this  policy 
statement.  The  Board  believes  that  tiie 
vast  majority  of  multilateral  settiement 
systems,  including  most  clearinghouses 
for  checks  and  other  small-value 
payments,  do  not  raise  the  risks 
identified  below  to  a  material  degree. 
Threshold  criteria  for  each  risk  category 
exclude  many  such  systems  from  the 
need  to  assess  risk  fectors  under  the 
ptolicy.  The  Appendix  to  this  policy 
statement  also  provides  several 
illustrative  examples  of  the  likely 


application  of  the  requiremmts  of  the 
policy  statement. 

Systems  that  exhibit  one  or  more  risk 
factors  should  take  steps  to  address 
those  specific  risks,  including 
consideration  of  the  risk  management 
measures  listed  below.  If  necessary,  the 
Board  will  work  with  systems  to 
determine  whether  changes  in  their 
policies  or  operations  are  required  and, 
if  so.  whether  steps  proposed  by  the 
system  would  satisfy  the  requirements 
of  the  policy.  In  some  cases,  an 
operational  change  may  mitigate  a 
particular  risk  factor.  In  other  cases, 
systems  may  need  to  develop  or  modify 
vmtten  rules,  policies,  and  procedures 
that  specify  the  rights  and  cA)ligation8  of 
participants,  as  well  as  other  relevant 
parties,  such  as  settiement  agents  for  the 
system,  in  the  event  that  a  settiement 
cannot  be  completed  as  and  when 
expected.  Such  rules  and  procedures 
should  be  disclosed  to  all  participants 
and  their  primary  regulatory  authorities. 

In  general,  risk  management  controls 
should  be  proportional  to  the  nature  and 
magnitude  of  risks  in  the  particular 
system.  For  laigw  systems  that  have  the 
potential  to  create  systemic  risk,  the 
Board  expects  systems  to  demonstrate 
commensurately  robust  procedures  for 
addressing  settiement  disruptions, 
including,  in  some  cases,  meeting  the 
Lamfalussy  Minimum  Standards  for 
multilateral  netting  systems,  discussed 
below  imder  Systemic  risk.^ 

(1)  Credit  risk.  Risk  factors:  A 
multilateral  settiement  system  would 
give  rise  to  material  credit  risk  if  its 
rules  or  practices  materially  increase  or 
shift  the  bilateral  obligations  or  credit 
exposures  between  participants  in  the 
clearing  and  settiement  process.  One 
example  is  a  clearinghouse  operator  or 
agent  that  provides  a  guarantee  of 
settiement  Such  a  guarantee  might  be 
implemented  explicitiy  through  the 
establishment  of  a  central  counterparty 
for  all  transactions,  or  through  other 
provisions  in  the  system's  ndes,  such  as 
a  guarantee  of  memben'  settiement 
obligations,  third-party  credit 
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'  The  Report  of  the  Committee  on  Interbank 
Netting  Schemes  of  the  Centml  Banks  of  the  Group 
of  Ten  Countries  (Bank  for  International 
Settlements,  November  1990).  known  as  the 
Lamfalussy  Report,  recognized  that  netting 
arrangements  for  intwbank  payment  orders  and 
forward-value  contractual  commitments,  such  as 
foreign  exchange  contracts,  have  the  potential  to 
improve  the  efRciency  and  the  stability  of  interbank 
settlements  through  the  reduction  of  costs  along 
with  credit  and  liquidity  risks,  provided  certain 
conditions  are  met  That  Report  developed  and 
ftitnmntid  "Minimum  Standards  for  Netting 
Schemes"  (Lamfalussy  Minimum  Standards)  and 
"Principles  for  Co-operative  Central  Bank 
Oversight"  of  such  arrangements.  These  standards 
have  been  adopted  by  the  central  banks  of  th«  G- 
10  and  European  Union  countries. 


arrangements,  or  the  system's  ability  to 
recover  settiement-related  losses  from 
participantsr  Additionally,  a  system  in 
which  participants  are  exposed  to 
material  credit  risk  to  one  another  by 
virtue  of  their  participation  in  the 
system,  due  for  example,  to  agreements 
to  mutualize  any  settiement  losses, 
would  be  considered  to  give  rise  to 
material  credit  risk  if  participants  have 
no  means  to  control  these  ex{>08ures. 

Threshold  criteria:  Multilateral 
settiement  systems  in  which  imderlying 
bilateral  obligations  between 
participants  are  not  altered,  such  as 
those  that  do  not  employ  settiement 
guarantees,  loss-shaiing,  or  other 
techniques,  would  not  give  rise  to 
additional  material  credit  risL  Thus. 
most  traditional  check  clearinghouses 
would  not  be  considered  to  give  rise  to 
credit  risk  under  this  policy  statement 

Risk  management  measures:  Measures 
that  are  commonly  used  to  mitigate 
credit  risk  in  a  multilateral  settiement 
system  and  provide  support  for 
settiement  guarantees  include 
monitoring  of  participants'  finanrial 
condition,  caps  or  limits  on  some  or  all 
participants'  positions  in  the  system, 
and  requirements  for  collateral,  margin, 
or  other  security  fit>m  some  or  all 
participants.  Systems  in  which 
participants  have  material  bilateral 
exposures  to  one  another  or  to  the 
system,  such  as  through  loss-sharing 
agreements,  may  implement 
mechanisms  for  participants  to  control 
these  exposures.  Use  of  settiement 
methods  ■with  same-day  finality  may 
also  shorten  the  duration  of  credit  risk 
exposure  in  a  system. 

(2)  Liquidity  risk.  Risk  factors:  A 
multilateral  settiement  system  would 
give  rise  to  significant  liquidity  risk  for 
its  participants  if  a  delay,  failure,  or 
reversal  of  settiement  would  be  likely  to 
cause  a  significant  change  in  settiement 
amounts  to  be  paid  or  received  by 
participants  on  the  settiement  date.  The 
degree  of  liquidity  risk  in  a  particular 
system  is  greater  (1)  the  larger  are  gross 
payment  flows  relative  to  netted 
amounts  to  be  settied;  (2)  the  larger  are 
participants'  settiement  positions 
relative  to  thefr  available  fimding 
resources;  (3)  the  later  that  participants 
would  be  notified  of  a  settiement 
disruption  relative  to  the  timing  of 
activity  in  the  money  markets  and 
through  other  funding  channels,  and  (4) 
the  greater  the  likelihood  that  a 
settiement  failure  of  the  particular 
system  would  be  accompanied  by 
abnormal  market  conditions. 

Threshold  criteria:  The  Board  expects 
that  participants  in  multilateral  net 
settiement  systems  ordinarily  would  be 
able  to  fimd  thefr  bilateral  obligations  in 
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the  event  of  a  delayed  or  failed 
settlement  where  the  netting  fiactor  Car 
the  system  is  10  or  less,  provided 
settlement  activity  does  not  reach  levels 
likely  to  raise  systemic  risk,  as 
disciissed  onder  Systemic  risk,  below.* 

Risk  management  measures:  One 
approach  to  mitigating  liquidity  risk  is 
to  implement  measures  to  reduce 
significantly  both  the  probability  and 
the  effect  of  a  settlement  disruption. 
Measures  that  are  often  used  to  support 
a  settlement  guarantee,  as  described 
under  Credit  risk,  above,  as  well  as 
establishing  external  liquidity  resources 
and  adequate  operational  contingency 
arrangements  may  mitigate  liquidity 
risL 

Some  systems  anticipate  performing  a 
recast  of  settlements  in  the  event  of  a 
participant  default  by  recalculating 
multilateral  net  settlement  obligations 
among  participants.  These  systems  are 
expected  to  address  the  liquidity  impact 
of  such  a  procedure.'  For  example, 
timely  notification  of  settlement  failxire 
before  or  during  the  period  of  active 
money  market  trading  would  permit 
participants  readily  to  borrow  funds  to 
cover  any  shortfalls  due  to  the  recast. 
Individual  participcmts  may  also  take 
steps  to  limit  their  own  liquidity 
exposures  or  increase  available  liquidity 
resources.  The  system  itself  may  utilize 
committed  lines  of  credit  or  other 
external  liquidity  resources  that  can  be 
drawn  upon  to  complete  settlements  in 
the  event  of  a  temporary  settlement 
disruption. 

(3)  Operational  risk.  Risk  bctors: 
Operational  risks,  such  as  those  relating 
to  the  reliability  and  integrity  of 
electronic  data  processing  facilities  used 
in  the  clearing  and  settiement  process, 
are  addressed  in  standard  supervisory 
guidance  for  depository  institutions  and 
their  service  providers.  Operational  risk 
factors  for  purposes  of  this  policy 
statement  include  those  that  could 
hinder  the  timely  completion  of 
settiement  or  the  timely  resolution  of  a 
settlement  disruption  in  a  multilateral 
settiement  system.  For  example. 


*Tbe  netting  factor,  calculated  as  the  ratio  of 
grocs  tranaaclions  exchanged  in  a  particular  period 
to  the  resulting  multilateral  net  amounts  (aggregate 
net  debits  or  net  credits)  settled,  is  one  indicator  of 
the  magnitude  of  the  change  in  positions  if  all 
multil^atal  net  settlement  obligations  had  to  be 
settled  OD  a  gross  basis. 

'  For  example,  in  a  "recast"  of  settlements,  some 
or  all  transactions  involving  the  defaulting 
participant  would  be  removed  from  the  system's 
•atUement  procaaa.  to  be  settled  or  otherwise 
raaoived  outside  the  system.  A  revised  multilateral 
settlement  with  recalculated  settlement  obligations 
would  then  be  conducted  among  the  remaining 
participants.  In  an  "unwind."  transactions  or 
settlement  obligations  to  be  settled  on  the  day  of  the 
defiiult  for  all  participants  would  be  removed  from 
the  system. 


operational  obstacles  could  make  it 
difficult  or  impossible  for  participants 
to  arrange  settiement  outside  the  system 
on  a  timely  basis  in  the  event  of  a 
settiement  failure.  As  a  result,  those 
participants  expecting  to  receive  funds 
could  face  significant  liquidity  risk.  In 
addition,  in  some  cases,  failure  to 
complete  settiement  on  a  timely  basis 
could  change  the  rights  of  participants 
with  respect  to  the  imderlying 
payments,  creating  potential  credit  or 
liquidity  risks.  For  example,  institutions 
that  are  unable  either  to  return  or  to 
settie  for  checks  presented  to  them  on 
the  same  day  may  lose  the  right  to 
retiim  the  checks  for  insufficient  funds. 
Further,  risk  control  procedures 
implemented  by  a  particular  system 
may  themselves  entail  operational  risks. 
The  ability  of  a  system  to  execute  a 
recast  of  settiements,  implement 
guarantee  provisions,  or  access  lines  of 
credit  may  depend  on  the  operational 
reliability  of  the  system's  facilities. 

Threshold  criteria:  In  smaller 
multilateral  settiement  systems,  it  is  less 
likely  that  ofwrational  complexities  or 
constraints  would  prevent  the 
resolution  of  a  participant  defiault  or 
other  settiement  disruption,  provided 
that  participants  receive  notice  of  a 
settiement  failure  with  adequate  time  to 
make  alternative  arrangements  before 
the  closing  of  fimds  transfer  systems. 
Thus,  the  Board  does  not  consider 
systems  with  less  than  one  hundred 
participants  that  normally  settie 
sufficientiy  early  in  the  day  to  raise 
material  operational  risks. 

Risk  management  measures: 
Multilateral  settiement  systems  and 
their  participants  typically  mitigate  the 
risk  of  operational  failure  in  their  daily 
processing  activities  through  standard 
techniques,  such  as  contingency  plans, 
redundant  systems,  and  backup 
facilities.  For  purposes  of  this  policy 
statement,  systems  should  ensure  the 
reliable  operational  capability  to 
execute  procedures  used  to  resolve  a 
participant  default  or  other  settiement 
disruption  as  well  as  to  implement  other 
risk  management  measures.  For 
example,  if  a  system  anticipates 
recasting  settiements  by  excluding 
transactions  of  a  defaulting  participant, 
it  should  ensure  that  the  system  can 
perform  any  required  processing, 
generate  the  necessary  information,  and 
provide  it  to  participants  in  a  timely 
manner.  To  the  extent  that  payments 
would  be  expected  to  be  settied  outside 
the  system,  participants  should  have 
adequate  time,  settlement  information, 
and  operational  capabilities  to  complete 
such  settlements  before  the  close  of 
critical  fiinds  transfer  systems. 


(4)  Legal  risk.  Risk  factora:  Legal  risk 
may  exist  in  a  multilateral  settiement 
system  if  there  is  significant  uncertainty 
regarding  the  legal  status  of  settiement    , 
obligations  or  the  underl3ring 
transactions  in  the  event  of  a  settiement 
failure.  This  legal  imcertainty  would 
greatiy  exacerbate  efforts  to  achieve  an 
orderly  and  timely  resolution  and  could 
expose  participants  to  credit  and 
liquidity  risks.  If  the  obligations  of 
participants  with  respect  to  underlying 
transactions  exchanged  in  the  system 
have  no  enforceable  legal  status  in  the 
event  of  a  system  settiement  failure,  the 
ability  of  the  participants  to  revert  to 
other  methods  of  settlement  on  a  timely 
basis  may  be  in  doubt.  Legal  risk  would 
also  arise  if  the  legal  enforceability  of 
any  risk  management  measures,  netting 
agreements,  or  related  arrangements,  is 
questionable. 

Threshold  criteria:  Systems  that  clear 
and  settie  payments  that  are  supported 
by  a  well  established  legal  framework 
that  is  independent  of  the  particular 
settiement  system  are  tmlikely  to  give 
rise  to  significant  legal  risk. 

Risk  management  meastires:  Systems 
may  be  able  to  address  legal  risk  &cto» 
through  changes  to  operating  rules  or 
other  agreements  between  participants. 
Rules  and  related  agreements  may 
provide  an  adequate  legal  basis  for 
enforceable  netting  of  obligations  or  for 
other  arrangements  that  would  be 
invoked  in  the  event  of  a  settiement 
failure,  such  as  unwind  or  reversal 
provisions. 

(5)  Systemic  risk.  Risk  factors:  For 
some  multilateral  settiement  systems, 
settiement  risk  factora  could  have 
systemic  implications.  The  feiliue  of  a 
multilateral  settiement  system  to 
complete  settlement  as  and  when 
expected  could  generate  unexpected 
credit  losses  or  liquidity  shortfalls  that 
participants  in  the  system  are  not  able 
to  absorb,  or  disrupt  a  large  number  of 
payments.  In  general,  the  larger  the  size 
of  settiement  activity  in  a  multilateral 
settiement  system,  the  greater  the 
potential  for  systemic  risk. 

Threshold  criteria:  The  Board 
considers  as  posing  systemic  risk 
multilateral  settiement  systems  that 
have,  or  that  expect  to  have,  on  any  day, 
settiements  with  a  system-wide 
aggregate  value  of  net  settiement  credits 
(or  debits)  larger  than  $500  million  (in 
U.S.  dollara  and  any  foreign  currencies 
combined),  or  that  clear  and  settle 
payments  or  foreign  exchange  contracts 
with  a  daily  average  stated  dollar  value 
larger  than  $100,000  (calculated  over  a 
twelve  month  period  corresponding  to 
the  most  recent  fiscal  year  for  the 
netting  system).  Multilateral  settiement 
systems  of  any  size  that  serve  core 
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financial  markets  m^  also  be 
considered  to  pose  systemic  risk. 

Risk  management  meastires:  Systems 
posing  systemic  risk  as  defined  above 
are  expected  to  adopt  more  robtist  risk 
management  policies  and  procedures 
adtkcHising  participant  de&ults  and 
other  settlement  disruptions  and  to 
dnnonstrate  that  they  are  able  to 
execute  these  procedures.  In  order  to 
determine  the  adequacy  of  risk 
management  controls,  systems  may 
need  to  establish  a  capability  to 
simulate  or  test  the  effects  of  one  or 
more  participant  defaults  or  other 
possible  sources  of  settiement 
disruption  on  the  system  and  its 
participants.' 

Systems  with  activity  exceeding  the 
mtemic  risk  thresholds,  and  for  which 
there  is  no  faasible  or  reasonable 
altnnative  to  settiementcf  all  positions 
within  the  system  as  and  when  expected 
due  to  credit,  liquidity,  or  operational 
risks,  are  expected  to  meet  the  six 
Lamfalussy  Minimum  Standards,  below. 
These  standards  are  designed  to  address 
the  main  risk  factors  that  may  be  present 
in  multilateral  clearing  and  settlement 
systems  and  to  provide  confidence  that 
such  systems  can  settie  all  positions  as 
and  when  expected,  thereby  reducing 
substantially  the  risk  that  a  default  l^ 
one  participant  will  cause  defaults  by 
othen. 

Lam&lussy  Minimum  Standards  for  the 
Design  and  Operation  of  Privately 
Operated  Laige-DoUar  MiUtilateral 
Netting  Systems  ^ 

1.  Netting  systems  should  have  a  well- 
founded  le^  basis  imder  all  relevant 
jurisdictions. 

2.  Netting  system  participants  should 
have  a  clear  understanding  of  the 
impact  of  the  particular  system  on  each 
of  the  financial  risks  affected  by  the 
netting  process. 

3.  Multilateral  netting  systems  should 
have  clearly-defined  procedures  for  the 
mianagement  of  credit  risks  and  liquidity 
risks  which  specify  the  respective 
responsibilities  of  the  netting  provider 
and  the  participants.  These  procedures 
should  also  ensure  that  all  parties  have 
both  the  incentives  and  the  capabilities 
to  manage  and  contain  each  of  the  risks 
they  bear  and  that  limits  are  placed  on 
the  maximtim  level  of  credit  expostira 
that  can  be  produced  by  each 
participant. 

4.  Multilateral  netting  systems  should, 
at  a  minimtim,  be  capable  of  ensuring 

*Such  simulations  may  include,  ifappiopilate, 
the  efllKts  of  changes  in  market  prices.  voUtilitiee, 
or  other  factors. 

''The  minimum  standards  adopted  by  the  Board 
are  identical  to  thoae  set  out  in  the  Lam&lussy 
Report,  with  minor  changes  to  terminology. 


the  timely  completion  of  daily 
settiements  in  the  event  of  an  inability 
to  settie  by  the  participant  with  the 
largest  single  net  debit  position. 

5.  Multilateral  netting  systems  should 
have  objective  and  publicly-disclosed 
criteria  for  admission  which  permit  fsir 
and  open  access. 

6.  All  netting  systems  should  ensure 
the  operational  reliability  of  technical 
systems  and  the  availability  of  backup 
facilities  capable  of  completing  daily 
processing  requirements. 

In  meeting  these  standards,  the  Board 
expects  that  sjrstems  will  utilize  the 
following  risk  management  measures,  or 
their  equivalent  (1)  To  the  extent  that 
participants  are  exposed  to  credit  and 
liquidity  risks  from  other  participants, 
require  each  participant  to  establish 
bilateral  net  credit  limits  vis-a-vis  each 
other  participant  in  the  system;  (2) 
establish  and  monitor  in  real-time 
system-specific  net  debit  limits  for  each 
participant;  (3)  establish  real-time 
controls  to  reject  or  hold  any  pajrment 
or  foreign  exchange  contract  mat  would 
cause  a  participant's  position  to  exceed 
the  relevant  bilateral  and  net  debit 
limits;  (4)  establish  liquidity  resources, 
such  OS  cash,  committed  lines  of  credit 
secured  by  collateral,  or  a  combination 
thereof,  at  least  equal  to  the  largest 
single  net  debit  position;  and  (5) 
establish  rules  and  procedures  for  the 
sharing  of  credit  loMes  among  the 
participants  in  the  netting  system.*  The 
Board  will  consider,  on  a  case-by-case 
basis,  alternative  risk  management 
measures  that  provide  for  an  equivalent 
level  of  risk  management  controls  for 
systems  in  which  real-time  risk  controls 
are  not  operationally  feasible.  However, 
the  Board  strongly  encourages  systems 
that  perform  sequential  processing  of 
payments  or  other  obligations  to 
develop  real-time  risk  management 
controls.  The  Board  may  also  encourage 
or  require  higher  risk  standards,  such  as 
the  ability  to  ensure  timely  multilateral 
net  settiement  in  the  event  of  multiple 
defaults,  of  individual  systems  that 
present  a  potentially  hi^  degree  of 
systemic  risk,  by  virtue  of  their  high 
volume  of  large-value  transactions  or 
central  role  in  the  operation  of  the 
financial  markets. 

Offshore  Systems 

The  Board  has  a  long-standing 
concern  that  steps  taken  to  reduce 
systemic  risk  in  U.S.  large-dollar 
payments  systems  may  induce  the 
further  development  of  multilateral 


systems  fat  settling  U.S.  dollar 
payments  that  are  operated  outside  the 
Uiiited  States.  Such  systems,  if 
implemented  with  inadequate  attention 
to  risk  management,  may  increase  risks 
to  the  international  banking  and 
financial  system.  In  addition,  offshore 
arrangements  have  the  potential  to 
operate  without  sufficient  official 
ovenight 

As  a  result,  the  Board  has  determined 
that  ofEdiore,  large-dollar  multilateral 
netting  systems  and  multicurrency 
clearing  and  settiement  systems  should 
at  a  minimtim  be  subject  to  ovenight  or 
supervision,  as  a  system,  by  the  Federal 
Reserve,  or  by  Annthar  relevant  central 
bank  or  supervisory  authority.  The 
Etoord  noogaixeB  that  central  banks 
have  common  policy  objectives  with 
respect  to  large-value  clearing  and 
settiement  arrangements.  Actxndingly, 
the  Board  expects  that  it  will  cooperate, 
as  necessary,  with  other  central  banks 
and  fcweign  hanking  supervison  in  the 
application  of  the  Lamndussy  Minimum 
Standards  to  offshore  and  multicurrency 
systems.  In  this  regard,  the  Principles 
for  Co-operative  Central  Bank  Ovenight 
outlined  in  the  Lamfolussy  Report 
providn  an  important  international 
framework  for  cooperation.    . 

By  order  of  the  Board  of  Govwnor*  of  th* 
Federal  RaMrvs  System.  November  6. 1997. 
Wlllina  W.  Wiks, 
Secretary  of  the  Board. 

Appsndix 


■The  term  "largest  single  net  debit  position" 
means  the  largest  intiaday  net  debit  position  of  any 
individual  |>articipant  at  any  time  during  the  daily 
operating  hours  of  the  netting  system. 


#1 

A  local  or  regional  check  cleuinghouas 
with  less  than  100  members  that  aettles 
sufficiently  early  in  the  day  to  allow 
settiement  disruptions  to  be  raaolved  on  a 
timely  basis  would  typically  not  give  riae  to 
risks  addrened  tmder  this  policy  ttatemenL 
Generally,  stich  airangements  do  not 
guarantee  aettiemant.  mutualize  loaaet,  or 
involve  a  central  coimterpaity  to  all 
transactions,  and  therefore  the  settiement 
arrangement  itself  does  not  give  rise  to  added 
or  shifted  credit  risk  for  participants.  In 
addition,  the  Liquidity  risks  of  such 
arrangements  generally  are  low.  with  netting 
factors  of  less  than  10,  so  that  liquidity 
shortfalls  due  to  a  disruption  In  settlement 
are  likely  to  be  within  the  funding 
capabiUties  of  paiticipants.  From  an 
operational  standpoint,  these  arrangements 
usually  exchange  checks  in  the  morning.  If 
prompt  notice  is  given  of  a  recast  of 
settlements  at  that  time,  participants  should 
be  able  to  meet  their  recast  settiement 
obligations,  settie  any  payments  excluded 
from  the  system  bilaterally  as  necessary,  and 
manage  any  liquidity  shortfalls.  Similarly, 
the  existence  of  established  check  law  would 
satisfy  any  legal  concerns.  Finally,  such 
check  clearing  arrangements  geiterally  do  not 
have  aggregate  net  settiement  credits  (or 
debits)  larger  than  S500  million  per  day,  nor 
do  the  checks  cleared  through  siich 
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•mngemenU  have  a  daily  avinage  dollar 
vahie  larger  than  SlOO.OOO,  so  the 
amngements  would  aot  be  considerad  to 
give  riae  to  systemic  risk. 

An  ACH  clearinghouse  with  more  than  100 
members,  net  settlement  debits  averaging  less 
than  S500  million  per  day,  and  a  nettiog 
factor  of  five  would  not  be  considered  to 
laiae  significant  credit,  liquidity,  or  systemic 
risks.  Such  a  system  would  likely  not  involve 
settlement  guarantees  or  mutualization  of 
losses,  and  without  high  netting  bctors  or 
similar  concerns,  it  would  not  be  likely  to 
lead  to  significant  liquidity  risks.  Given  the 
large  number  of  participants,  it  is  unlikely 
that  participants  would  be  able  to  resolve  a 
settlement  hilure  among  themselves  without 
prior  coordinated  procedures.  The  system 
would  need  to  have  reliable  operational 
procedures  to  reaolve  a  settlement  failure  in 
a  timely  manner  on  the  settlement  date,  such 
as  through  a  recast  of  settlements.  The  rules 
of  the  system  would  need  to  specify 
settlement  £ailure  procedures,  includiag 
those  for  identifying  and  reversing  non- 
settled  entries  under  applicable  rules. 

Example  #3 

A  foreign  exchange  clearinghouse  that 
clears  and  settles  contracts  that  average  more 
than  SlOO.OOO  through  a  central  counteqiarty 
arrangement  would  be  required  to  addrns 
potential  credit,  liquidity,  and  legal  risks,  as 
well  as  systemic  risks.  Netting  and  novation 
of  transactions,  for  example,  would  shift 
credit  risk  to  the  central  counterparty.  Legal 
risk  could  exist  if  the  arrangements  to 
implement  the  netting  of  underlying  foreign 
exchange  contracts  could  be  invalidated  or 
ineffective  in  the  event  of  bankruptcy  of  the 
central  counterparty.  Given  that  the 
arrangement  exceeds  or  plans  to  exceed  the 
base  criteria  for  potential  systemic  risk,  and 
serves  a  key  financial  market,  it  would  be 
required  to  implement  robust  risk  controls 
and  fully  meet  the  Lamhlussy  Minimum 
Standards. 

(FR  Doc.  97-29760  Filed  11-10-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 


DATES:  The  meeting  will  be  held  on 
Friday,  November  21, 1997  bom  9:00 
a.m.  to  4:00  p.m. 


Meeting  of  ttw  National  Advleory 
Council  for  Health  Care  PoMcy, 
Reeearch,  and  Evaluation 

AOBCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 

ACTION:  Notice  of  public  meeting. 


:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Council  for 
Health  Care  Policy.  Research,  and 
Evaluation. 


The  meeting  will  be  held  at 
the  E)oubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  Maryland  20852. 

FOR  FUirmER  MFOWAATION  CONTACT: 
Nancy  Foster,  Coordinator  of  the 
Advisory  Council  at  the  Agency  for 
Health  Care  Policy  and  Research,  2101 
East  Jefferson  Street.  Suite  502, 
Rockville,  Maryland  20852.  (301)  594- 
1349  ext  1307. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  Assistant  Administrator 
for  Equal  Opportunity.  AHCPR,  on  (301) 
594-6665  ext  1055  no  later  than 
November  14,  1997. 

SUPPlfMENTARV  MFONMATION: 

L  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  establishes 
the  National  Advisory  Council  for 
Health  Care  Policy,  Research,  and 
Evaluation.  The  Council  provides 
advice  to  the  Secretary  and  the 
administrator,  Agency  for  Health  Care 
Policy  and  Research  (AHCTO),  on 
matters  related  to  AHCPR  activities  to 
enhance  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services  through 
scientific  research  and  the  promotion  of 
improvements  in  clinical  practice  and 
in  the  organization,  financing,  and 
delivery  of  health  care  services. 

The  Coimcil  is  composed  of  members 
of  the  public  appointed  by  the  Secretary 
and  Federal  ex-officio  members.  The 
Coimcil  will  be  chaired  by  Harold  S. 
Luft.  Ph.D. 

n.  Agenda 

On  Friday.  November  21. 1997.  the 
meeting  mil  begin  at  9:00  a.m..  with  the 
call  to  order  by  the  Council  Chairman. 
The  Administrator.  AHCPR.  will  update 
the  status  of  current  Agency  programs 
and  initiatives.  The  Coimcil  will  then 
discuss  strategic  directions  for  the 
Agency,  how  the  Agency  can  most 
productively  advance  outcomes 
research,  and  the  U.S.  Preventive 
Services  Task  Force. 

The  meeting  will  adioum  at  4:00  p.m. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  3, 1997. 
Joiui  M.  Eiaenberg. 
Administrator 

(FR  Doc.  97-29660  Filed  11-10-97;  8:45  am] 
■ujNacooc4ia 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dociiot  Na  «7N-043q 

Aoeocy  informalian  CoNedion 
ActfvMes;  Proposed  CoNecttoiii 
Comnient  Re^ueat 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1^5  (the 
PRA),  Federal  agencies  are.  required  to 
publish  notice  in  the  Federel  Bagialar 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
Form  FDA  3397.  User  Fee  Cover  Sheet 
that  must  be  submitted  along  with 
certain  drug  and  biologic  product 
applications  and  supplements. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  12, 
1998. 

AD0ICI8CI  ■  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville.  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document 
FOR  FUflTHER  ■TOWMATION  CONTACT: 
JoimaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fisbers  Lane. 
Rockville.  MD  20857,  301-827-4659. 
SUPPLBIENTARY  MFONMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C  3502(3)  and  5  CFR 
1320,3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(cK2MA)  of  the  PRA  (44 
U.S.C.  3506(c)(2XA))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Kegietwr  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
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of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement.  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions-  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  Including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
coUected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques. 


when  appropriate,  and  other  forms  of 
information  technology. 

User  Fee  Cover  Sheet;  Form  FDA 
3397— {OMB  CoBtirol  Number  0810- 
0297) — ^ReiBStatement 

Under  sections  735  and  736  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  379g  and  379h),  FDA  has  the 
authority  to  assess  and  collect  user  fees 
for  certain  drug  and  biologic  product 
applications  and  supplements.  Under 
this  authority,  pharmaceutical 
companies  pay  a  foe  for  each  new  drug 
application,  biologic  product  license 
application,  biologic  license 
application,  or  supplement  submitted 
for  review.  Because  the  submission  of 
user  fees  concurrently  with  applications 
and  supplements  is  required,  review  of 
an  application  cannot  begin  until  the  fee 
is  submitted.  Form  FDA  3397  is  the  user 
fee  cover  sheet,  which  is  designed  to 


provide  the  minimum  necessary 
information  to  determine  whether  a  fee 
is  required  for  review  of  an  application, 
to  determine  the  amount  of  the  fee 
required,  and  to  account  for  and  track 
user  fees.  The  form  provides  a  cross- 
reference  of  the  fee  submitted  for  an 
application  with  the  actual  application 
by  utilizing  a  unique  number  tracking 
system.  The  information  coUected  is 
used  by  FDA,  Center  for  Drug 
Evaluation  and  Research  (CDER),  and 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  initiate  the 
administrative  screening  of  new  drug 
applications,  new  biologic  pnxhict 
license  applications,  and  supplemental 
applications. 

Respondents  to  this  collection  of 
information  are  drug  and  biologic 
product  applicants. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden 

Fomi 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annuri 
Responsee 

Hours  per 
Response 

Tottf  Hours 

R>A33e7 

200 

9.44 

1.888 

.15 

283 

There  are  no  capital  costs  or  operating  and  melnlenance  ooets  asaodaled  with  ttiis  coNedion. 


Based  on  the  agency's  experience  of  4 
years.  FDA  estimates  there  are 
approximately  200  manufacturers  of 
products  subject  to  Prescription  Drug 
User  Fee  Act  Of  the  200  manufactiuers, 
CDER  estimates  141  are  drug 
manufacturers  and  CBER  estimates  59 
are  biologies  manufiicturers.  CDER 
estimates  1 .721  annual  responses  that 
include  the  following:  125  new  drug 
applications.  1.098  dhemistry 
supplements.  400  labeling  supplements, 
and  98  efficacy  supplements.  CBER 
estimates  167  annual  responses  that 
include  the  following:  157  annual 
product  supplements,  and  10  original 
license  applications. 

Dated:  November  3. 1997. 
MnUiuB  K.  Hubbani. 

Auociate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-29710  Filed  11-10-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Na97N-043q 

Bottfsd  Water  Study:  Feasibility  of 
Appropriate  Methods  of  Informing 
Customers  of  the  Contents  of  Bottled 
¥Vatar;  Request  for  Comments 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
public  comment  on  what  are  feasible 
methods  for  providing  people  who 
purchase  bottled  water  with  information 
about  the  contents  of  that  bottied  water 
and  on  what  infcHmation  should  be 
provided.  FDA  will  consider  the 
information  that  it  receives  in  response 
to  this  notice  in  conducting  a  study  of 
the  fieasibility  of  appropriate  methods,  if 
any,  for  informing  customers  about  the 
contents  of  bottied  water.  FDA  is 
required  to  conduct  the  feasibility  study 
under  the  Safe  Drinking  Water  Act 
Amendments  of  1996  (SDWA 
Amendments). 

DATES:  Written  comments  by  December 
12, 1997. 


Submit  written  comments 
to  the  IDockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
nn.  1-23,  Rockville,  MD  20857. 
FOR  RIRTHEn  SIFORMATION  CONTACT: 
Henry  Kim,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-306),  Food  and 
Etong  Administration,  200  C  St  SW., 
Washington.  DC  20204,  202-260-0631. 
SUPPI.EMENTARY  MFORMATION: 

L  Background 

On  August  6,  1996,  Congress  passed, 
and  the  President  signed  into  law.  the 
SDWA  Amendments  (Pub.  L.  104-182). 
Under  the  SDWA  Amendments'  Public 
Notification  (section  114)  provisions 
designed  to  further  public  awareness 
about  the  quality  of  their  drinking 
water,  section  114(a)  mandates  that,  not 
later  than  24  months  after  the  date  of 
enactment  of  this  law.  the 
Environmental  Protection  Agency  (E7A) 
issue  regulations  requiring  community 
water  systems  to  provide  their 
customers  with  an  annual  report, 
referred  to  as  a  consumer  confidence 
report  (CCR),  that  contains  Lnformation 
on  the  level  of  contaminants  in  drinking 
water  purveyed  by  the  systems. 

Parallel  to  this  requirement,  section 
114(b)  of  the  SDWA  Amendments 
requires  that  not  later  than  18  months 
aftm  the  date  of  its  enactment,  FDA  in 
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consultation  with  EPA  publish  for 
notice  and  comment  a  draft  study  on  the 
feasibility  of  appropriate  methods,  if 
any,  of  informing  customers  of  the 
contents  of  bottled  water.  A  final  study 
is  to  be  published  not  later  than  30 
months  after  the  date  of  enactment  of 
the  SDWA  Amendments. 

n.  Pracadun  for  the  Feasibility  Study 

In  carrying  out  the  provisions  of 
section  114(b)  of  the  SDWA 
Amendments,  FDA  intends  to:  (1) 
Solicit  through  this  notice  infbimation 
on  appropriate  methods,  if  any,  that  are 
feasible  for  conveying  information  about 
the  contents  of  bottled  water  to 
customers;  (2)  evaluate  the  information 
received  to  tentatively  identify  the 
appropriate  methods,  if  any,  that  are 
feaJsible  for  conveying  information  about 
the  contents  of  bottled  water  to  people 
who  purchase  that  bottled  water.  (3) 
publish  for  notice  and  comment  a  (baft 
feasibility  study  report  in  which  the 
agency  will  present  its  tentative 
findings;  and  (4)  consider  the  comments 
the  agency  receives  on  the  draft 
feasibility  study  report  and  publish  a 
final  report  on  the  feasibility  of 
appropriate  methods,  if  any,  for 
providing  information  about  the 
contents  of  bottled  water  to  customers. 

In  this  notice.  FDA  is  soliciting 
information  that  it  will  use  in 
conducting  the  feasibility  study.  FDA  is 
requesting  comments  about  (1)  The 
methods,  if  any,  that  may  be 
appropriate,  and  why  they  are 
appropriate,  for  conveying  information 
about  the  contents  of  bottled  water  to 
consumeis:  (2)  whether  any  appropriate 
method  is  feasible  as  a  means  of 
providing  information  about  the 
contents  of  bottled  water  to  customers, 
and  the  supporting  reasons  for  why  the 
method  is  feasible;  and  (3)  the  type  of 
information  about  the  contents  of 
bottled  water  that  should  be  provided 
within  the  context  of  the  SDWA 
Amendments. 

FDA  considers  this  solicitation  of 
information  through  this  Federal 
Register  notice  to  be  the  most  effective 
means  of  obtaining  information  from  all 
segments  of  the  general  public  (i.e.. 
industries,  trade  associations, 
consimiers,  consumer  advocacy  groups, 
educational  institutions)  that  are 
interested  in  the  subject  of  feasibility  of 
appropriate  methods  of  providing 
information  about  the  contents  of 
bottled  water  to  customers.  FDA  thus 
deems  this  approach  to  be  the  most 
appropriate  means  of  obtaining 
sufficient  and  pertinent  information 
from  stakeholders  for  conducting  the 
feasibility  study  as  required  by  the 
SDWA  Amendments. 


in.  Kequest  for  InfonBatkm 

A.  Methods  for  Conveying  Information 
to  Customers 

FDA  requests  comments  on  what 
methods,  if  any,  are  appropriate  for 
conveying  to  customers  information 
about  the  contents  of  bottled  water.  FDA 
also  requests  for  any  method  identified 
that  the  comment  state  why  that  method 
is  appropriate  for  communicating 
information  about  the  contents  of 
bottled  water  to  people  who  purchase 
that  product 

For  example,  for  bottled  waters  that 
are  sold  at  retail  (e.g.,  grocery  stores), 
comments  may  wish  to  address  whether 
it  would  be  appropriate  to  provide  the 
information  directly  on  the  product's 
label  or  through  an  address  or  a  toll-free 
telephone  number  on  the  product's  label 
that  customers  can  write  to  or  call  to 
obtain  the  information.  In  the  latter 
instance,  would  it  be  appropriate  for 
bottlers  to  operate  a  menu  driven  system 
for  callers  to  directly  access  the 
information?  Would  it  be  appropriate 
for  bottlers  to  take  the  name  and  address 
of  the  caller  and  mail  the  information  in 
the  form  of  a  pamphlet,  for  example? 
Comments  should  provide  the  reasons 
why  any  method  identified  is 
appropriate. 

Noting  that  the  SDWA  Amendments 
require  community  water  systems  to 
mail  their  annual  OCR  to  customers, 
comments  may  wish  to  address  whether 
it  is  appropriate  for  firms  that  deliver 
bottled  water  to  customer's  homes, 
office  buildings,  schools,  and  hospitals 
to  mail  the  information  to  the  customer 
along  with  the  invoice  that  they 
normally  provide.  Why  would 
providing  the  information  in  this 
manner  be  considered  appropriate? 

Recognizing  the  increasing 
prominence  of  the  Internet  as  a  source 
of  public  information,  comments  may 
wish  to  address  whether  it  is 
appropriate  for  firms  to  provide 
information  about  bottled  water  to 
customers  over  the  Internet.  Again,  why 
would  this  method  be  deemed 
appropriate? 

FDA  also  requests  comments  about 
other  methods  that  are  appropriate  for 
conveying  information  to  customers 
about  the  contents  of  bottled  water,  and 
why  they  are  appropriate. 

B.  Feasibility  of  Appropriate  Methods 

For  each  method  identified  as  being 
appropriate  for  conveying  information 
to  customers  about  the  contents  of 
bottled  water,  FDA  also  requests 
information  on  whether  the  provision  of 
information  by  such  method  is  feasible, 
i.e..  "capable  of  being  done  or  carried 
out"  (Webster's  Third  New  International 


Dictionary.  1976).  Thus  persons  who 
believe  that  an  appropriate  method  is 
feasible  for  a  stated  purpose  should  state 
why  the  provision  of  information  by 
that  method  can  be  done  or  carried  out, 
i.e.,  is  feasible.  Likewise,  interested 
persons  who  beUeve  that  an  appropriate 
method  is  not  foasible  should  state  why 
the  provision  of  information  by  that 
method  cannot  be  done  or  carried  out 
Comments  should  address  the  costs  to 
bottlers  and  all  other  relevant  factors 
that  support  the  position  they  take  with 
respect  to  the  feasibility  of  the  method 
in  question. 

For  example,  those  who  comment  on 
the  possibility  of  providing  information 
directly  on  a  product's  label  should 
address  the  feasibility  of  doing  so  in 
light  of  the  obvious  concern  i^out  the 
limited  label  space  available  on  a 
bottled  water  product.  Is  it  feasible  to 
provide  the  subject  information  directly 
on  the  label  of  a  bottled  water  product 
notwithstanding  the  limited  label  space, 
or  is  the  limited  label  space  such  a 
significant  obstacle  that  use  of  a 
product's  label  would  not  be  feasible? 

Again,  by  way  of  example,  comments 
that  address  providing  the  information 
on  the  Internet  should  address 
feasibility  with  respect  to  the  cost  of 
establishing  and  maintaining  an  Internet 
site,  pMuticularly  for  small  finns. 

C.  Information  on  the  Contents  of 
Bottled  Water 

FDA  requests  comments  on  the  type 
of  information  about  the  contents  of 
bottled  water  that  should  be  provided  to 
convey  to  customers,  to  the  extent 
possible,  information  analogous  to  that 
provided  in  a  CCR.  In  this  regard,  FDA 
notes^that  a  OCR  must  contain:  (1) 
Information  about  the  source  of  the 
drinking  water  purveyed  by  the  system; 
(2)  definitions  for  the  terms  "maximum 
contaminant  level  goal"  (MCLG), 
"maximum  contaminant  level"  (MCL), 
"variances,"  and  "exemptions;"  (3)  the 
MCLG,  MCL.  and  the  actual  level  found 
for  contaminants  detected  in  the  water 
and.  for  any  contaminants  detected  that 
violated  the  MCL  during  the  year, 
information  on  the  health  efEects  that 
led  EPA  to  regulate  that  contaminant; 
(4)  information  on  compliance  with 
EPA's  National  Primary  Drinking  Water 
Regiilations.  and  notice  if  the  system  is 
operating  under  a  variance  or  an 
exemption  and  the  basis  on  which  the 
variance  or  exemption  was  granted;  (5) 
information  on  the  levels  of  unregulated 
contaminants  for  which  monitoring  by 
the  system  is  required  (including  levels 
of  cryptosporidiiun  and  radon  where 
States  determine  that  they  may  be 
found);  and  (6)  a  statement  that  the 
presence  of  contaminants  in  drinking 
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water  does  not  necessarily  indicate  that 
the  drinking  water  poses  a  health  risk, 
and  that  more  information  about 
contaminants  and  potential  health 
eflbcts  can  be  obtained  by  calling  the 
EPA  hotline. 

What  type  of  information  about  the 
contents  of  bottled  water  could  be 
provided  that  would  be  analogous  to  the 
previously  described  information 
required- in  a  CCR?  For  example, 
because  FDA  establishes  "allowable 
levels"  and  not  MCL's  for  contaminants 
in  bottled  water,  would  providing 
information  describing  the  term 
"allowable  level"  as  established  in 
FDA's  quality  standard  regulation  for 
bottled  water  be  analogous  to  the 
provision  of  information  about  MCL's 
required  in  a  CCR?  Also,  by  way  of  an 
example,  for  information  concerning 
MCLG's,  variances,  exemptions  that  are 
required  in  a  CCR,  are  there  similar  or 
analogous  types  of  information  with 
respect  to  botUed  water  that  could  be 
provided  to  customers? 

IV.  Qmunents 

Interested  persons  may,  On  or  before 
December  12, 1997.  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
document  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent  Received 
conunents  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  3. 1997. 
VniUaB  K.  Hobbard, 
Associafe  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-29655  Filed  11-10-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Netional  Institiites  of  Health 

Submiselon  for  OMB  Revievr, 
Comment  Request;  NLM  Online 
Application  Packet 


t:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
the  National  Library  of  Medicine  (NLM), 
the  National  Institutes  of  Health  (NIH) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 


Roister  on  July  10, 1997.  page  number 
37068,  and  allowed  60  days  for  public 
comment  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995.  unless  it  displays  a  currentiy  valid 
OMB  control  number. 
PROPOSED  COIXECnON:  Titie:  NLM 
Online  Application  Packet  Type  of 
Information  Collection  Request 
Extension  of  OMB  No.  0925-0223. 
Expires  11/30/97.  Need  and  Use  of 
Information  Collection:  The  NLM  uses 
the  information  provided  by  individuals 
and  institutions  for  MEDLARS  online 
system  user  code  assignments  and 
invoices  for  system  use.  Frequency  of 
Response:  On  occasion.  Affected  Public: 
Individuals  or  households;  businesses 
or  other  for  profit  State  or  local 
governments;  Federal  agencies;  Non- 
profit institutions;  Small  businesses  or 
j>rganizations.  Type  of  Respondents: 
Organizations,  Health  Care  Providers, 
Students.  The  annual  reporting  burden 
is  as  follows:  Estimated  Number  of 
Respondents  annually:  2,640.  Estimated 
Number  of  Responses  per  Respondent 
1;  Average  Burden  Hours  Per  Responser 
0.0833  hours;  and  Estimated  Total 
Annual  Burden  Hours  Requested:  219. 
The  annualized  cost  to  respondents  is 
estimated  at  $11,383.  There  are  no 
capital  costs  to  report  There  are  no 
operating  or  maintenance  costs  to 
report 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMMENTS  TO  OMB:  Written 
conunents  and/or  suggestions  regarding 
the  itemsCs)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 


time,  should  be  directed  to  tite:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Afhirs.  New  Executive 
Office  Building,  Room  10235. 
Washington.  D.C  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  mine 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  date  collection 
plans  and  instruments,  contact  Carolyn 
Tilley,  Head,  Medlars  Management 
Section.  BSD,  LO,  NLM.  NIH.  Building 
38A.  Room  4N-04,  8600  Rockville  Pike, 
Bethesda,  MD  20894,  or  call  non-toll 
free  number  (301)  402-1076  or  E-mail 
your  request  including  your  address  to: 
carolyn_tilleyOccmail.nlm.nih.gov. 

COMMDITS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assuied  of  having  their  full  effect  if 
received  on  or  before  December  12. 
1997. 

Dated:  November  3. 1997. 
Donald  C  Poppke. 
Exacutivs  Officer,  NLM. 
[FR  Doc.  97-29669  Filed  11-10-97;  S:45  asi] 
■SJJNQ  OOOa  441»-*Mi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

iWDOffiM  mmnnvs  ot  nsMiii 

National  Cancer  Institute;  Notice  of 
Meeting 

Pursuant  to  Section  10(a)  of  the 
Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

This  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  by  the  public  limited  to 
space  available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretetin  or  other 
reasonable  accommodations,  should        P 
notify  Linda  Quick-Cameron, 
Committee  Management  Officer, 
National  Cancer  Institute,  Executive 
Plaza  North,  Room  609.  6130  Executive 
Blvd..  MSC  7410,  Bethesda,  MD  20892- 
7410  (301/496-5708).  A  summary  of  the 
meeting  and  the  roster  of  committee 
members  will  be  provided  upon  request 
Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated  below. 

Committee  Name:  President's  Cancer 
Panel. 

Date:  November  21, 1997. 

Place:  Moffitt  Cancer  Center,  Research 
Center  (Across  from  Cancer  Center),  12902 
Magnolia  Drive,  Tampa.  PL  33612. 

Open:  8:00  a.m.  to  Adjournment 

Agenda:  Concerns  of  special  populations 
in  the  National  Cancsr  Program: 
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responsiveness  of  the  health  care  system  to 
the  needs  of  special  populations. 

Contact  Person:  Maureen  O.  Wilson,  Ph.D, 
Executive  Secretary.  National  Cancer 
Institute,  Building  31.  Room  4A4S,  Bethesda, 
MD  20e92,  Telephone:  (301)  496-1148. 

Dated:  November  3. 1997. 
UVenie  Y.  StringfieU. 
Coatmittee  Management  Officer,  NJH. 
[FR  Doc.  97-29672  FUed  11-10-97;  8:45  am] 

BtLUNQCOOC  4t40-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutee  of  Health 

Nationai  Institute  on  Aging,  Amended 
Notice  of  Closed  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  on 
Aging  Special  Emphasis  Panel,  National 
Institute  on  Aging,  November  17,  1997, 
Gateway  Building,  7201  Wisconsin 
Avenue,  Bethesda,  Maryland  which  was 
published  in  the  Federal  Register  on 
October  16,  (Vol.  62,  No.  200). 

This  committee  was  to  have  convened 
at  12:00  noon  on  November  17,  but  has 
been  changed  to  12:00  noon  on 
December  2.  The  location  remains  the 
same. 

As  previously  announced,  this 
meeting  is  closed  to  the  public. 

Dated:  November  4, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Office,  NIH. 
(FR  Doc.  97-29664  FUed  11-10-97;  8:45  am) 

■aUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

National  Instituts  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel  Pathogenesis  of 
sarcopenia  and  metabolic  change  in  aging 
(Teleconference). 

Date  of  Meeting:  November  24, 1997. 

Time  of  Meeting:  1:15  p.m.  to  adjournment 

Place  of  Meeting:  National  Institute  on 
Aging,  Gate%vay  Building,  Room  2C212,  7201 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Purpose/ Agenda:  To  review  and  amended 
application. 

Contact  Person:  Dr.  William  Kachadorian, 
Scientiflc  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 


Health.  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosiue 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  November  4,  1997. 
LaVeriM  Y.  StringfieU, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-29665  Filed  11-10-07;  8:45  am) 
aauNG  cooc  4i4o-«i-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Heatth; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  a^ 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  November  13, 1997. 

rime:  11  a.m. 

Place:  Parklawn.  Room  9-101,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Maureen  L.  Eister, 
Parklawn.  Room  9-101.  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  November  14, 1997. 

Time:  5  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Maureen  L.  Eister, 
Parklawn,  Room  9-101.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  17.  1997. 

Time:  3  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Maureen  L.  Eister, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  EjnphasLs  Panel. 

Date:  November  24,  1997. 

Time:  1:30  p.m. 


Place:  Parklawn,  Room  90-26. 5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Sheri  L.  Schwartzback, 
Parklawn.  Room  9C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301.  443- 
4843. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infiDrmation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  November  4. 1997. 
UVenie  Y.  StiingfiaM, 
Committee  Management  Officer,  NIH. 
(FR  Doa  97-29666  Filed  11-10-97;  8:45  am) 

BHJJNO  COM  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitti 

National  Institute  of  Mental  Heatttt; 
Notice  of  aosed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Iilmphasis  Panel. 

Date:  November  17, 1997. 

Time:  2  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  )ean  G.  Noronha, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301,  443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  November  24, 1997. 

Time:  2:30  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville,  MD  20857.  Telephone:  301,  443- 
4843. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  pro(>erty  such  as 
patentable  material  and  personal  information 
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concerning  individuals  associated  vnth  the 
applications  and/or  proposals,  the  disclosure 
of  wliich  would  constitute  a  clearly 
unwakuitarf  invasion  of  person  privacy. 

Th^^Sotlce  is  being  published  less  than 
filt^^  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  November  4, 1997. 
LaVaraa  Y.  Stri^field. 
Committee  Managemant  Officer,  NIH. 
[FR  Doc.  97-29667  Filed  ll-l»-a7;  8:45  am] 

■LUNQ  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  IniUtulea  of  Hsaltti 

NaUonalinstltuls  of  Mental  Health; 
NoUca  of  CkMsd  Meeting 

Punuant  to  Section  10(d)  of  the  . 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  heroby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpom:  To  review  and  evaluate 
grant  applications. 

CoDunMae  AHojim:  National  Institute  of 
Mental  Health  Spwdal  Emphasis  Panel. 

Data:  November  13, 1997. 

Time:  10:00  a.m. 

Place:  Paridawn  Building.  Room  90-26. 
5600  Fisbers  Lane.  Rockville,  MD  20857. 

Contact  Panon:  Phyllis  D.  Artis.  Parklawn. 
Room  gC-26, 5600  Fisben  Lane.  Rockville, 
1^40  208S7,  Telephona:  (301)  443-«470. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sectioiu 
552b(c)(4)  and  552b(c)(e).  Tide  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  Mfould  constitute  a  deady 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
ui^gent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281, 93.282) 

Dated:  November  4, 1997. 
LaVanw  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-29668  Filed  11-10-97;  8:45  am) 
ooM4Ma-oi-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and  - 
Digestive  and  Kidnay  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.(1  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  E)iabetes  and 
Digestive  and  Kidney  Diaeases  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  ZDia-GRB-6-f-3. 

Aite:  December  9. 1997. 

Time.-  IIHW  am. 

Place:  Room  6a8-25B.  Natcher  Building. 
NIH  (Telephone  Confereiu:e  Call). 

Cantoet  PsTBon:  Sharee  Pepper.  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Natcher  Building. 
Room  6as-25E.  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600,  Pbone: 
(301)  594-7798. 

Purpoea/Agenda:  To  review  and  evaluate 
grant  applicatioiu. 

Name  of  SEP:  ZDlO-GStA-A. 

Data:  December  12. 1997.  , 

Time:  8:30  am. 

Place:  Doubletree  Guest  Suites.  1300 
Concourse  Drive.  I.inthimm,  Maryland 
21090. 

Contact  Penon:  William  EMnga.  PhJ)., 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK,  Natcher  Building. 
Room  6as-37A.  National  Iiutitutes  of  Health, 
Bethesda.  Maryland  20892-6600,  Phone: 
(301)  504-8895. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  Cotth  in 
sections  552b(c)(4)  and  552b(c)(6).  Titie  5 
U.S.C  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health)* 
Dated:  November  3, 1997. 


UVeme  Y.  Stringfield, 

Committee  Management  Ofpcar,  NIH. 

[FR  Doc.  97-29670  Filed  11-10-97;  8:45  am] 

BNJJNQ  OOOE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutas  of  HeaNh 

National  Institute  of  Dental  Research; 
Notice  of  Cloaed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Pan^  (SEP)  meetingK 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel — Review  of 
F32  granU  (98-15). 

Ddtet:  December  2. 1997. 

Time:  12M)  noon. 

Ffoce:  Natcher  Building.  Rm.  4AN-44F, 
National  Institutes  of  Health.  Bethesda.  MD 
20892  (teleconference). 

Gontoct  Penan:  Dr.  George  Hausch,  Chief, 
(kants  Review  Section,  4500  Center  Drive, 
Natcher  Building.  Room  4AN-44F,  Bethesda. 
MD  20892,  (301)  594-2372. 

PuipoBe/Agenda:  To  evaluate  and  review 
grant  applJcatJons-and/or  contnct  ptTtpnssIs 

Name  of  SEP:  National  Institute  of  Dental 
Raeearch  Special  Emphasis  Panel— Review  of 
ROl  grant  (98-17). 

Dotes:  December  10. 1907. 

Time:  12:00  noon. 

Place:  Natcher  Building.  Rm.  4AN-44P, 
National  Institutes  of  Health.  Bethesda,  MD 
20892  (teleconference). 

Contact  Person:  Dr.  Philip  Washko, 
Scientist  Review  Administrator,  4500  Canter 
Drive.  Natcher  Building,  Room  4AN-44F, 
Bethesda,  MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and'or  contract  proposals. 

These  meetings  will  be  dosed  in 
accordance  with  the  prmrisions  set  forth  in 
sections  552b(c)(4)  and  552b(cM6).  Tide  5, 
U.S.C  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  tlie 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  November  3, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-29671  Filed  11-10-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  mstttutos  of  Healtti 

National  Institute  of  Environmental 
Heaitti  Sciencas;  Notice  of  Cloaad 
KtoetinQS 

Puisiiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Em^iasis  Panel 
(SEP)  meetings: 

Name  of  SEP:  Enviroamental/Occupatjonal 
Medicine  Academic  Awarda  (lC07s) 
(Telephone  Conference  Call). 

Date:  November  12, 1997. 

Time:  9:30  a.m. 

Place:  National  Institute  of  EnviionsMntal 
Health  Sciences.  East  Campus,  Building 
4401 .  Conference  Room  3446,  Research 
Triangle  Park.  NC  27709. 

Contact  Person:  Dr.  David  Brown.  ^4atioBal 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709.  (919)  541-4964. 

Purpose/ Agenda:  To  review  and  evaluatB 
grant  applications. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  this  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant/cootract  review  and 
funding  cycle. 

Name  of  SEP:  Canter  for  the  Evaulation  of 
Rislcs  to  Human  Reproduction. 

Date:  December  5,  1997. 

Time:  9flO  a.m 

Place:  National  Institute  of  Environmental 
Health  Sciences,  East  Campus.  Building 
4401,  Conference  Room  3446,  Research 
Triangle  Park.  NC  27709. 

Contact  Person:  Dr.  David  Brown,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  Re8e«tfch  Triangle  Park.  NC 
27709.  (919)  541-4964. 

Purpote/Agenda:  To  review  and  evaluate 
contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C  Grant  applications  and/ or  proposals 
and  the  discussions  could  reve«d  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicologies!  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894. 
Resource  and  Manpower  Envelopment, 
National  Institute  of  Health) 

Dated:  November  3. 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  07-29673  Filed  11-10-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Haalth 

Canter  tar  Scianlific  Review;  Nottoe  of 
wioana  eiaeiings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  ^fMcial  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agm^:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  12, 1997. 

Time:  12:30  p.m. 

Place:  NIH.  Rockiedge  2.  Room  6164. 
Telephone  Coofarence. 

Contact  Person:  Dr.  iCirsh  Krishnan, 
Scientific  Review  Administrator,  670.} 
Rockiedge  Drive,  Room  6164,  Bethesda. 
Maryland  20692,  (301)  435-1779. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  19, 1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockiedge  2.  Room  5170, 
Telephone  Conference. 

Contact  Person:  Dr.  Luigi  Ciacometti, 
Scientific  Review  Administrator,  6701 
Rodded^  Drive.  Room  5170.  Bethesda, 
Maryland  280892.  (301)  435-1246. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  19-20. 1997. 

rime:  8:00  a.m. 

Place:  Holiday  bm.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Robert  Manning. 
Scientific  Review  Administrator.  6701 
Rocldedge  Drive.  Room  4158,  Bethesda, 
Maryland  20692,  (301)  435-1723. 

Name  of  SEP:  Behavioral  and 
Nueurosciencss. 

Dote:  November  21,  1997, 

Time:  9:(X)  a.in. 

Place:  Holiday  Inn,  Cbevy  Chase,  Md. 

Contact  Person:  Dr.  Kenneth  Newroclt. 
Scientific  Review  Administrator,  6701 
Rockiedge  Drive,  Room  5186,  Bethesda. 
Maryland  20692  (301)  435-1252. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  tlie  grant  review  and  funding 
cycle. 

Purpoee/ Agenda:  To  review  Small 
Business  Iimovation  Rasaardi. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  25.  1997. 

rime:  9:00  a.m.  • 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Nancy  Shinowaia, 
Scientific  Review  Administrator.  6701 
Rockiedge  Drive.  Room  5216,  Bethesda. 
Maryland  20892.  (301)  435-1173. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  fbrth  in  sections 
552(c)(4)  and  552b(cK6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  tlia 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.395- 
93.396.  93.837-93.844.  93.846-93.878, 
93.878,  93.892,  93,893,  National  bistitutes  of 
Health.  HHS) 
Dated:  November  3. 1997. 


LaVaraaY. 

Committee  Managentent  Officer.  NIH. 
[FR  Doc.  97-29674  Filed  11-10-97;  8:4S  i 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  I 


[Docket  Na  Ffl-4219-M-«4] 

Announcamanl  of  Funding  Awards  for 
the  HIstortcaNy  Black  Collagas  and 
Univwsttiaa  Program,  Flacal  Year  1907 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Notice  of  funding  awards. 

SUMMAHY:  In  accordance  with  section 
102(aK4MC)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Notice  of  Funding  Availability  (NOFA) 
for  the  Historically  Black  Colleges  and 
Universities  (HBCUs)  Program.  This 
announcement  contains  the  names  and 
addresses  of  the  awardaes  and  the 
amoimt  of  the  awards  made  available  by 
HUD  to  provide  assistance  to  the 
HBCUs. 

FOR  RUrmER  ■ffOWMATION  CONTACT:  Ms. 
Delores  Pruden  or  Mr.  John  Simmons, 
Historically  Black  Colleges  and 
Universities  Program,  G^ce  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  St.,  S.W., 
Washington,  DC  20410;  telephone  (202) 
708-1590  (this  is  not  a  toU-Cree 
ntimber).  Hearing-and  speech-impaired 
persons  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  toll-free  at  1-800-877- 
8339.  Information  may  also  be  obtained 
from  a  HUD  field  office,  see  Appendix 
A  for  names,  addresses  and  telephone 
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ntmibers,  or  for  general  information, 
applicants  can  call  Community 
Coimections  at  1-800-998-9999. 
StJPPLEMCNTARY  MFORMATION:  This 
program  is  authorized  imder  section 
107(bM3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  1974  Act)  (42  U.S.C.  5307(b)(3)). 
which  was  added  by  section  105  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235).  The  program  is  governed 
by  regulations  contained  in  24  CFR 
570.400  and  570.404.  and  in  24  CPU 
part  570.  subparts  A,  C,  J.  K.  and  O. 

This  notice  announces  FY  1997 
funding  of  $8.5  million  to  HBCUs  to  be 
used  to  stimulate  economic  and 
community  development  activities  in 
the  HBCUs'  locality.  The  FY  1997 
grantees  announced  in  this  Notice  were 
selected  for  funding  consistent  with  the 
provisions  in  the  NOFA  published  in 
the  Federal  Register  on  May  12, 1997 
(62  FR  26180). 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.237. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat  1987. 42 
U.S.C.  3545).  the  Department  is 
publishing  the  grantees  and  amounts  of 
the  awards  in  Appendix  B. 

Dated:  November  5. 1997. 
KanalhCtmiliaiM, 

Deputy  Assistant  Secretary  for  Grant 
Programs,  Community  Planning  and 
Development. 

Appendix  A — Gonuniuiity  Plamiiiig  and 
Development  (CPD)  Directors  With 
Hisloricelly  Black  Colleges  and 
Universities  Located  Within  Their 
Jurisdiction 

William  H.  Dirl,  Beacon  Ridge  Tower. 

600  Beacon  Parkway  West,  Suite  300. 

Birmingham,  AL  35209-3144,  205- 

290-7630 
Bill  Parsley.  TCBY  Tower,  425  West 

Capitol  Avenue,  Suite  900.  Littie 

Rock,  A*  72201-3488,  501-324-6375 
John  Perry.  Richard  B.  Russell  Federal 

Building.  75  Spring  Street  S.W.. 

Atlanta,  GA  30303-3388.  404-331- 

5139 
Ben  Cook.  601  West  Broadway.  PO  Box 

1044,  Louisville,  KY  40201-1044, 

502-582-6142 
Gregory  Hamilton.  Hale  Boggs  Federal 

Building,  501  Magazine  Street,  9th 

Floor,  New  Orleans.  LA  70130-3099. 

504-589-7212 
Joseph  O'Connor,  City  Crescent 

Building,  10  South  Howard  Street.  5th 

Floor,  Baltimore,  MD  21201-2505. 

410-962-2520 


Jeanette  Harris,  Patrick  V.  McNamara 

Federal  Building.  477  Michigan 

Avenue.  Detroit,  MI  48226-2592, 

313-226-4343 
Jeanie  E.  Smith,  Doctor  A.H.  McCoy 

Federal  Building,  100  West  Capitol 

Street,  Room  910.  Jackson,  MS  39269- 

1016,  601-965-4765 
James  A  Cunningham,  Robert  A.  Yoimg 

Federal  Building,  1222  Spruce  Street, 

Third  Floor,  St  Louis,  MO  63103- 

2818, 314-53&-6524 
Jorgelle  Lawson,  Acting,  200  North  filgh 

Street.  Columbus.  OH  43215-2499. 

614-469-6743 
Devid  Long,  500  West  Main  Street,  Suite 

400,  Oklahoma  City,  OK  73102,  405- 

553-7571 
Joyce  Gaskins,  The  Wanamaker 

Building,  100  Penn  Square  East. 

Philade^hia.  PA  19107-3380,  215- 

656-0624 
Louis  E.  Bradley,  Strom  Thurmond 

Federal  Building,  1835  Assembly 

Street.  Columbia.  SC  29201-2480, 

803-765-5564 
^^rginia  Peck,  John  J.  Duncan  Federal 

Building,  710  Locust  Street,  Third 

Floor.  Knoxville,  TN  37902-2526. 

423-545-4391 
Katie  Worsham,  1600  Throckmorton 

Street.  PO  Box  2905,  Fort  Worth.  TX 

76113-2905.  817-685-5483 
John  T.  Maldonado.  Washington  Square, 

800  Dolorosa  Street,  San  Antonio,  TX 

78207-4563, 210-475-6821 
Joseph  K.  Aversano,  The  3600  Centre, 

3600  West  Broad  Street.  Richmond. 

VA  23230-4920.  804-278-4539 
Millicent  C.  Grant,  Acting,  820  First 

Street  NE,  Suite  450,  Washington,  DC 

20002-4205,  202-275-0994 
Charles  T.  Ferebee.  Koger  Building. 

2306  West  Meadowview  Road. 

Greensboro,  NC  27407-3707,  910- 

547-4005 
Angelo  Castillo,  Gables  One  Tower, 

1320  South  Dixie  Highway,  Coral 

Gables,  FL  33146-2926,  305-662- 

4570 
Carmen  R.  Caberra,  New  San  Juan  Office 

Building,  159  Carlos  E.  Chardon 

Avenue,  San  Juan,  PR  00918-1804, 

787-766-5576 
James  N,  Nichol,  Southern  Bell  Tower, 

301  West  Bay  Street,  Suite  2200. 

Jacksonville.  FL  32202-5121.  904- 

232-3587 
Lynn  B.  Daniels,  339  Sixth  Avenue. 

Sixth  Floor.  Pittsburgh,  PA  15222- 

2515. 412-644-2999 

Appendix  B — ^Funding  Awards 

Alabama 

1.  Dr.  Delbert  W.  fiaker,  President, 
Oakw(x>d  College,  Oakwood  Road 
N.W..  Huntsville.  AL  35896,  Phone: 
205-726-7334.  Fax:  205-726-8335 


compu  serve:  shirley  ihenacho 
75374,1134,  Grant  Amount:  $380,000 

2.  Dr.  Ernest  McNealy.  President, 
Stillman  College,  3706  Stillman 
Boulevard.  P.O.  Box  1430. 
Tuscaloosa,  AL  35403,  Phone:  205- 
366-8808, Fax:  205-758-0821,  Grant 
Amcnrnt:  $400,000 

Arkansas 

3.  Dr.  William  T.  Keaton,  President, 
Arkansas  Baptist  College,  1600  Bishop 
Street,  Littie  Rock,  AR  72202.  Phone: 
501-372-6883.  Fax:  501-372-0321. 
Grant  Amount:  $400,000 

District  of  Columbia 

4.  Dr.  H.  Patrick  Swygert.  President. 
Howard  Universi^,  2400  6th  Street. 
N.W..  Washington.  D.C,  20059,    ' 
Phone:  202-806-2500,  Fax:  202-806- 
5934, 

hp_swygert®capstone.howard.edu. 
Grant  Amount:  $370,000 

Florida 

5.  Dr.  Frederick  S.  Htimphries. 
President,  Florida  A&M  University, 
400  Lee  Hall,  Tallahassee,  FL  32307, 
Phone:  904-599-3225,  Fax:  904-561- 
2152,  e-mail: 

fliumphriesOcrotaius.£amu.edu.  Grant 
Amount  $350,000 

Georgia 

6.  Dr.  Samuel  D.  Jolly,  Jr.,  President, 
Morris  Brown  College,  643  Martin 
Luther  King,  Jr.,  Drive,  Atlanta,  GA 
30314.  Phone:  4O4-22O-Ot0O,  Fax: 
404-659-4315,  Grant  Amount 
$400,000 

Kentucky 

7.  Dr.  Mary  L.  Smith,  President. 
Kentud^  State  University,  East  Main 
Street,  Room  201  Hume  Hall, 
Frankfort,  KY  40601,  Phone:  502-227- 
6260,  Fax:  502-227-6490,  e-mail: 
msmith9gwmail.kysu,edu.  Grant 
Amount  $400,000 

Louisiana 

8.  Dr.  Leon  Tarver,  n.  President 
Southern  University/ A&M,  College 
System,  Baton  Rouge,  LA  70813, 
Phone:  504-771-4680. Fax:  504-771- 
5522,  Grant  Amount  $330,000 

Mississippi 

9.  Dr.  James  E.  Lyons,  Sr.,  President, 
Jackson  State  University,  P.O.  Box 
17390,  1400  J.R.  Lynch  Street, 
Jackson,  MS  39217,  Phone:  601-968- 
2323,  Fax:  601-968-2948.  e-mail: 
jelyonsOccaix.J8ums.edu  Grant 
Amount:  $400,000 

10.  Dr.  Joe  A.  Lee,  President,  Tougaloo 
College,  500  E.  Coimty  Line  Road, 
Tougaloo,  MS  39174,  Phone:  601- 
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977-7730.  Fax:  601-977-7739.  Grant 
Amoiint:  $400,000 

North  Carolina 

11.  Dr.  Gloria  R.  Scott,  President, 
Bennett  Gollege.  900  E.  Washington 
Street.  Greensboro.  NC  27401.  Pbone: 
910-370-8626.  Fax:  910-272-7143.  e- 
mail:  gscott9bennettl.bennett.edu. 
Ckant  Amount:  $300,000 

12.  Dr.  Mickey  L.  Bumim.  Chancellor, 
Elizabeth  City  State  University.  P.O. 
Box  790,  Elizabeth  Qty.  NC  27909. 
Phone:  919-335-3230.  Fax:  919-335- 
3731.  e-mail: 

bunmnml9alpha.ecsu.edu,  Grant 
Amount:  $393,000 

13.  Dr.  Willis  B.  McLeod.  Chancellor, 
Fayetteville  State  University.  1200 
Murchinson  Road,  Fayetteville,  NC 
28301,  Phone:  910-486-1141.  Fax: 
910-486-4732.  Grant  Amount: 
$400,000 

14.  Dr.  Bernard  W.  Franklin.  President, 
St  Augustine's  College,  1315 
Oakwmxl  Avenue,  Raleigh.  NC  27610 
Phone:  919-516-4200,  Fax:  919-828- 
0817.  e-mail:  bfranklin9fBl.8t- 
aug.edu.  Grant  Amount:  $400,000 

15.  !>■.  Alvin  J.  Schexnider,  Chancellor. 
Winston-Salem  State  University,  601 
Martin  Luther  King,  Jr.,  Drive, 
Winston-Salem.  NC  27110.  Phone: 
910-750-2041.  Fax:  910-750-2049.  e- 
mail: 

8chexnidera9wssul  .adp.wssu.edu. 
Grant  Amount:  $377,000 

South  Carolina 

16.  Dr.  Leonard  Dawson.  President, 
Voorhees  College,  Denmark.  SC 
29042,  Phone:  803-793-3544.  Fax: 
803-793-^584.  e-mail: 
dawson9voorhees.edu.  Grant 
Amount:  $400,000 

Texas 

17.  Dr.  Julius  S.  Scott.  Jr..  President. 
Wiley  College.  711  Wiley  Avenue. 
Marshall.  TX  75670.  Phone:  903-927- 
3300,  Fax:  903-93ft-«100,  Grant 
Amount:  $400,000 
(FR  Doc.  97-29750  Filed  11-10-07;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
{NM-<nO-1430-00;  NMNM  98631] 

Notica  of  Realty  Action;  Recreation 
and  Public  Purpoees  (RAPP)  Act 
Ciaaslflcation;  New  Mexico 

AQBICY:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  realty  actioii;  RftPP 
Act  Classification. 


:  The  following  public  land  in 
Otero  County.  New  Mexico  has  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Utero  County  under  the  provision  of  the 
R&PP  Act,  as  amended  (43  U.S.C.  869  et. 
aeq.).  The  land  had  been  previously 
identified  as  suitable  for  disposal  by 
sale  under  Section  203  and  Section 
209(b)  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (90 
Stat  2740;  43  U.S.C  1713)  at  no  less 
than  the  api»aised  foir  market  value. 
Otero  County  proposes  to  use  the  land 
for  a  road  department 

T.  15  S.,  R.  10  E.,  NMPM 
Section  34,  Lot  11. 
nnnt«itiing  17.32  acres.  more  or  less. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  December  29. 1997. 
ADDRESSES:  Comments  should  be  sent  to 
the  BLM.  Las  Cruces  District  Office, 
1800  Marquess,  Las  Cruces.  New 
Mexico  88005. 

FOR  FUfVTHER  MFORMATION  CONTACT: 
Lorraine  J.  Sales  at  the  address  above  or 
at  (505)  525-4388. 

SUPPLBIENTARY  MRMMATION:  Lease  or 
'  conveyance  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights 
dociunented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

4.  Upon  determination  by  the 
authorized  officer  that  the  project  has 
successfully  been  completed  in 
accordance  with  the  approved  plan  of 
development  and  management,  the 
subject  parcel  will  be  conveyed.  The 
mineral  estate  will  be  conveyed 
simultaneously  pursuant  to  Section  209 
of  the  Act  of  October  21. 1976  (43  U.S.C 
1719). 

5.  Subject  to  right-of-way 
NMLC066065  held  by  Plains  Electric 
G&T  Cooperative  for  the  purpose  of  a 
115  kV  powerline. 

6.  Suoject  to  right-of-way 
NMNM025146  held  by  the  New  Mexico 
State  Highway  Department  for  the 
purpose  of  a  Federal  Aid  highway. 

7.  Subject  to  a  30-foot  easement  on  the 
northwest  comer  of  the  parcel. 

8.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  land  and 
interests  therein. 


Detailed  information  concerning  this 
action  is  available  for  review  at  the 
BLM,  Las  Cruces  District,  1800 
Marquess,  Las  Cruces.  New  Mexico. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  imder  the 
mineral  leasing  laws.  On  or  before 
December  29, 1997,  interested  persons 
may  submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  laind  to  the  District 
Manager,  Las  Cruces  District  Office, 
1800  Marquess,  Las  Cruces,  New 
Mexico  88005.  Any  adverse  comments 
will  be  reviewed  t^  the  State  Directoc 
In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  firom  the  date 
of  publication  of  this  notice. 

ClaasificatioD  Commenta 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  road  department 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  ComineiitB 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proposed  administrative 
procedures  in  reaching  the  decision,  or 
any  other  fiactor  not  directiy  related  to 
the  suitability  of  the  land  for  a  road 
department 

Dated:  November  5, 1997. 
Stephanie  Hargrove, 
Acting  District  Manager. 
(FR  Doc.  97-29709  Filed  11-10-97;  8:45  am) 
aajUNQ  COOE  4310-VC-P  «. 


DEPARTMENT  OF  JUSTICE 
Praeidenf  a  Advlaory  Board  on  Race; 


ACTION:  President's  Advisory  Board  on 
Race;  notice  of  meeting. 


r:  The  President's  Advisory 
Board  on  Race  will  meet  on  November 
19. 1997,  in  the  Grand  Ballroom  of  the 
Adele  Stamp  Student  Union,  Building 
163,  on  Campus  Drive  at  the  University 
of  Maryland.  College  Park.  Maryland. 


Federal  Regiater  /  Vol.  62.  No.  218  /  Wednesday.  November  12,  1997  /  Notices  60729 


The  meeting  will  start  at  9:00  a.m.  and 
end  at  approximately  3:30  p.m.  The 
agenda  will  include  a  discussion  of  the 
d^ree  and  value  of  diversity  in  higher 
education.  It  also  may  include 
consideration  of  existing  racial 
discrimination  in  various  sectors  of 
society.  Expedited  scheduling 
considerations  for  this  meeting 
precluded  the  full  notice  period; 
however  timely  advance  notice  is  being 
provided  to  allow  for  appropriate  public 
review  and  commMit 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  &8t-seated  basis. 
Interested  persons  are  encouraged  to 
attend.  Members  of  the  public  may 
submit  to  the  contact  person,  any  time 
before  or  after  the  meeting,  written 
statements  to  the  Board.  Written 
comments  may  be  submitted  by  mail, 
telegram,  or  facsimile,  and  should 
contain  the  writer's  name,  address  and 
commercial,  government,  or 
organizational  affiliation,  if  any. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Comments  or  questions  regarding  this 
meeting  may  be  directed  to  Randy 
Ayers,  (202)  395-1010,  or  via  facsimile, 
(202) 395-1020. 

Dated:  November  7, 1997. 
lobert  Wader, 
General  Counsel. 
(FR  Doc.  97-29797  Filed  11-6-97;  4:55  pm] 


Drug 

Schedule 

Carientanil  (9743) 

Fentanyi  (9801)  

II 
II 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdmintotraMon 

Mauteeturer  of  Controlled  Sulietance; 
Notice  of  Registration 

By  notice  dated  March  31, 1997,  and 
published  in  the  Federal  Roister  on 
May  8, 1997,  (62  FR  25209),  Johnson 
Matthey,  Inc.,  Custom  Pharmaceuticals 
Department,  2003  Nolle  Drive,  West 
Deptford,  New  Jersey  08066,  made 
application  by  renewal  to  the  Drug 
EJoforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Johnson  Matthey.  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  October  24. 1997. 
JohnH.  King, 

Deputy  Assistant  Adatinistmtor,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc  97-29645  Filed  11-10-97;  8:45  am] 
in  mo  ooK  44ia-os-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  May  12, 1997,  and 
published  in  the  Fednral  Register  on 
June  13, 1997,  (62  FR  32374),  Radian 
International  LLC.  8501  North  Mopac 
Blvd..  P.O.  Box  201088,  Austin.  Texas 
78720,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dnjg 


Dnig 


Oitanoxin  (9168)  

Methyiphenidate  (1724) 
Diliydrocodeine  (9120)  . 

Oxycodone  (9143) „ 

Hydromorphone  (9150) 

Hydrocodone  (9193) 

Levofphanol  (9220)  ...... 

Meperidine  (9230)  

Methadone  (9250)  

Thebame  (9333) 

ANendanH  (9737) 
SulentanH  (9740) 


Schedule 


Cathinone  (1235) 

Methcathinone  (1237) 

r4-Ethylafnpbetamine  (1475) 

N,N-Oimet»iylamphetafnine  (1480) 

Aminorex  (1585) 

4-Methylaminorex     (ds     isorner) 

(1590). 

Methaqualone  (2565)  

Aipha-Ettiyttryplamine  (7249) 

Lyseigic  acid  diethyiamide  (7315) 

Tetrahydrocannabinols  (7370) 

Mescaline  (7381) 

3,4,5-Trimelhoxyaniphetainine 

(7390). 
A-Sromo-2,5,- 

dimethoxyainphatafTHr>e  (7391). 
4-Bromo-2,5- 

dimethoxyphenethylafnine 

(7392). 
4-Melhyl-2.5- 

dim^hoxyamphetamine  (7395). 
2,5-Dimelhoxyamphetamine 

(7398). 


Schedule 


Drug 

2,5-Otmett)oxy-4- 

ethylamphetamine  (7399). 
3,4-Me(hyienedioxyamphetanrune 

(7400). 
5-Methox^3,4- 

methylenediwyamphetaniine 

(7401). 
N+lydroxy-3.4- 

melhylenedioxyamphelamine 

(7402). 
3.4  MelhyienedtoKy-N- 

ethylamphetamine  (7404). 
3,4-Methylenedtoxyme(ham- 

phelamine  (7405). 
444ethoxy«nphelwnine  (7411)  „„ 

Bulotenine  (7433) 

Oiethyltryptamine  (7434) 

DimethyHryplwnine  (7435) 

PsUocybin  (7437) 

Psilocyn  (7438) 

Codeine-N^ixide  (9053) 

Dihydromofphine  (9145) 

Heroin  (9200) 

Morphine-N-oxide  (9307) 

KJormorphine  (9313)  

Photeodine  (9314)  

Acetyfcnethadol  (9601) 

AUyprodine  (96(C)  

Alphacelylfnethadol  except  Levo- 

Aiphacetylmelhadoi  (9603). 

Alphamepoxine  (9604) 

Alphamelhadol  (9605)  

Belcetylmethadol  (9607) 

Betameprodme  (9606) 

Betamelhadol  (9609) . 

Betaprodine  (9611) 

Hydromorphind  (9627) 

Noracymethadol  (9633) 

Norievorphanol  (9634) 

Normethadone  (9635)  

Trimependine  (9646)  

Para-Flixxolenetanyl  (9812) 

3-MethyMentanyl  (9813) 

Alpha-methyHentanyt  (9814) 

Acetyt^aipha-methylfentanyl 

(9815). 

Beta-hydroxyfentanyl  (9830)  

Bel»4iydroxy-3-mettTytfentanyl 

(9631). 
Alpha-Melhytthiofentanyl  (9832)  ... 

S-MethyWhiotentanyl  (9833)  „.. 

Thiofentanyl  (9835) „.. 

Amphetamine  (1100) 

Methamphetarnine  (1105)  

Phenmetrazine  (1631)  . 
Methylphentdaie(1724) 

Amobaitoital  (2125) 

Pentobaibital  (2270)  _. 

Secobart)ital  (2315) 

GWeWmide  (2550) 

Nabilone  (7379) 

1-Phenylcyctohexylamine  (7460) 

Phencydidme  (7471)  

l-Piperidinocyclohexanecartx>- 

nitrite  (8603). 

Alphapcodine  (9010) 

Cocaine  (9041) _.. 

Codeine  (9050) 

Dihydrocodeirw  (9120)  

Oxycodone  (9143) . 

Hydromorphone  (9150)  

Diphenoxylate  (9170) 


Schedule 
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Drug 


Benzoytecgonine  (9180) 
Ethytmorphine  (9190)  .... 

Hydrocodono  (9193) 

Levomethorphan  (9210) 
Levorphanol  (9220)  ... 

Ssoflriethadone  (9226)  

Meperidine  (9230)  

Methadone  (9250)  

Mettiadone-<ntermedia(e  (9964)  . 

Morphine  (9300)  

Levo-alphace(y(methadoi  (9648) 
Oxymorphooe  (9652) 
AHentanil  (9737) 
Sufentanil  (9740) 
Fentwiyt  (9601)  .. 


Schedule 


for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
OfBcer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washingtoa,  DC.  November  7, 
1997. 

IwlitkH.Lock. 
Administrative  Officer. 
[FR  Doc.  97-29861  Filed  11-7-97;  12:25  pm] 


DEA  has  considered  the  factors  in 
Title  21.  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Radian  International  LLC 
to  manufactxire  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Admiioistrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Elated:  November  4, 1997. 
JefaiiLKiiig. 

Deputy  Assistant  Administrator.  Office  cf 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-29646  Filed  11-10-97;  8:45  am] 
■UJNQ  COW  441»-«»-« 


DEPARTMENT  OF  JUSTICE 

Foreign  Claims  Setttament 
Commission 

Sunstiins  Act  Meeting 

[F.CS.C.  Meeting  Notice  No.  23-97) 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Ck>vemment 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Monday,  November 
17, 1997,  9:30  a.m.  to  5:00  p.m. 

Subject  Matter:  (1)  Hearings  on  the 
Record  on  Objections  to  Individual 
Proposed  Decisions  on  Claims  of 
Holocaust  Survivors  Against  Germany; 
(2)  Issuance  of  Individual  Final 
Decisions  on  Claims  of  Holocaust 
Survivors  Against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settiement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 


__    DEPARTMENT  OF  JUSTICE 


Foreign  Claims  Settlement 
Commission 

Sunsliine  Act  Meeting 

[F.CS.C.  Meeting  Notice  No.  24-97) 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b). 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Monday,  November 
24, 1997,  9:30  ajn.  to  5:00  p.m. 

Subject  Matter:  (1)  Oral  Hearings  and 
Hearings  on  the  Record  on  Objections  to 
Individual  Proposed  Decisions  on 
Claims  of  Holocaust  Survivors  Against 
Germany;  (2)  Issuance  of  Individual 
Final  Decisions  on  Claims  of  Holocaust 
Survivors  Against  C^rmany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settiement  Commission,  600  E 
Sti^t.  NW..  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claim  Settiement 
Commission,  600  E  Street,  NW.,  Room 
6002,  Washington,  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington  DC.  November  7. 
1997. 

ludith  H.  Lodi, 
Administrative  Officer. 
[FR  Doc.  97-29862  Filed  11-7-97;  12:25  pm] 

■NJJNQ  OOOC  441».eMI 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Reediest 

ACnOM:  Revision  of  existing  collection: 
Refugee/ Asylee  Relative  Petition. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  nas  submitted  this  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperworic  Reduction  Act  of  1995. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Registn- on  April  9, 1997,  at  62  FR 
17203,  allowing  for  a  30-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

Comments  are  encouraged  and  will  be 
accepted  for  an  additions  "thirty  days" 
until  December  12, 1997.  Written 
comments  and/or  suggesticms  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425  I  Street.  NW.,  Room  5307, 
Washington,  DC  20536. 

Written  comments  and  stiggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
followdng  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
c'arity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information 
Collection: 
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(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

{2)  TUle  of  the  Form/Collection. 
Refugee/ Asylee  Relative  Petition. 

(3)  Agency  foim  numbm,  if  any,  and 
the  applicable  component  of  the 
Depaiitaent  t^Jvutice  sponsoring  the 
collection:  Fona  1-730.  Adjudications 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primuy:  Individuals  or 
Households.  The  data  coUected  on  this 
form  is  used  by  the  Service  to  determine 
eligibility  for  the  reouested  benefit 

(5)  An  estimate  of  the  total  nundter  of 
respondents  and  the  amount  of  time 
estimated  for  cm  average  respondent  to 
respond:  86,400  responses  at  35  minutes 
(.583)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  50,37\  animal  burden  hours. 

If  additional  information  is  required 
contact  Mr.  Robert  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850. 1001  G  Street.  NW.. 
Washington.  DC  20530. 

Dated:  November  6, 1997. 
lobart  B.  BriBB. 

Department  Qearance  Ofpcm.  United  States 
Department  of  Justice. 
(FR  Doc.  97-29754  Filed  11-10-97;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
AOMMISTRATION 

Raconls  Schedules;  Availability  «id 
Regueet  for  CoflMnents 

AOGNCY:  Natioml  Archives  and  Records 
Administration.  Office  of  Records  - 
Services 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 


for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
December  29, 1907.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 


C  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  8601  Adelphi  Road 
College  Park.  MD  20740-6001. 
Requasten  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agency. 
RM  RMmai  WrOIMUTiON  CONTACT: 
Michael  L.  Miller,  Director,  Records 
Management  Programs.  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park.  MD 
20740-6001.  telephone  (301)  713-7110. 
SUPPLEMBITAIIV  SIRMMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  v^iat 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authraiae  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  srhedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destructiim  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Govemmmt  and  of  private  persons 
direcUy  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 


disposition.  Further  information  about 
the  disposition  process  will  be  fiir 
nished  to  each  requester. 

Sdiedules  Pending 

1.  Department  of  Agriculture,  Office 
of  the  Secretary  of  Agriculture. 
Modernization  of  Administrative 
Processes  office  (Nl-16-97-1).  Subject 
files  related  to  the  improvement  of 
administrative  processes. 

2.  Department  of  Commerce, 
Economic  Development  Administration 
(Nl-378-97-1).  Loan  project  case  files, 
litigation  case  files,  and  other  program 
records. 

3.  Department  of  Commerce,  Patent 
and  Trademaric  Office  (Nl-241-'98-l). 
Electronic  records  of  the  OPBUDCXT 
system,  wdth  related  software  and 
documentation. 

4.  Department  of  the  Interior.  Bureau 
of  Land  Management  (Nl-49-96-3). 
Records  covering  law  enforcement  fire 
management  and  hazardous  matoials 
program  files. 

5.  Deputmant  of  Veterans  Affairs 
(Nl-1 5-07-4).  Records  relating  to 
computw  matrhing  agreements. 

6.  National  Archives  and  Records 
Administration  (N2-3 16-97-2). 
Administrative  and  facilitative  records 
relating  to  the  production,  inventorying, 
and  delivery  of  notes  and  certificates 
accumulated  by  the  Bureau  of  Engraving 
and  Printing. 

Dated:  November  3, 1997. 
Michael  ;.KHts. 

Assistant  Archivist  for  Record  Services — 
Washington,  DC 

[FR  Doc  97-29636  Filwl  11-10^7;  8:45  am) 
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NUCLEAR  REGULATORY 


[DodtMNo. 


'  Cofjporattoni  Notice  of 
wofiaiiiaraiion  or  laauance  oi 
AmendMent  la  FadNly  Operattng 
Uoenaa.  Proooaad  Na  SlMtMc^nt 


and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  £e  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  I^R  72,  issued  to  the 
Florida  Power  Corporation,  (FPC  or  the 
licensee),  for  operation  of  the  Crystal 
River  Nuclear  generating  Unit  3  (CR3) 
located  in  Citrus  County,  Florida. 

The  proposed  amendment  addresses 
the  methodology  for  pos.  loss  of  coolant 
accident  (LOCA)  boron  precipitation 
prevention  for  01-3.  FTC  concludes 
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that  the  change  in  boron  precipitation 
prevention  methodology  represents  an 
unreviewed  safety  question  (USQ)  in 
that  it  involves  a  change  in  the 
previously  NRC-approved 
methodologies  by  incorporating  credit 
for  hot  leg  nozzle  gaps  into  its  design 
and  licensing  basis  as  a  qualified 
passive  method  for  boron  precipitation 
mitigation  under  certain  scenarios. 
Therefore,  this  action  requires  NRC 
approval. 

Before  issuance  of  the  proposed 
license  amendment,  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fkdlity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  diffiBrent  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
tnargin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  considwation.  which  is 
presented  below: 

1.  Does  not  involve  •  significant  incieaae 
in  tlw  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  LAR  [license  amendment  request! 
addresses  the  metliodology  that  will  be  used 
following  a  design  basis  LOCA  to  ensure  that 
the  boion  concentration  in  the  reactor  vessel 
does  not  reach  the  solubility  limit  during 
long  term  cooling.  This  methodology  utilizes 
systems  and  proosdures  that  will  be 
implemented  following  the  previously 
evaluated  accident  (Le.,  a  LOCA).  This 
proposed  change  does  not  result  in  any 
modifications  to  the  plant  or  change  in  a 
procedure  that  is  used  prior  to  the  postulated 
accident:  therefore,  these  changes  cannot 
result  in  an  increase  in  the  probabihty  of  an 
accident  previously  evaluated. 

The  methodology  in  this  LAR  will  be 
implemented  to  ensure  that  boron 
precipitation,  which  may  interfere  with  long 
term  cooling,  will  not  occur  following  a 
design  basis  LOCA.  This  methodology 
consists  of  systems  and  procedures  to 
provide  additional  defense  in  depth  that  for 
varying  plant  conditions  will  prevent  the 
boron  concentration  in  the  RV  [reactor 
vessel]  from  reaching  the  boron  solubility 
limits.  Evaluatioos  are  provided  in  this 
submittal  that  conclude  that  these  methods 
are  effective. 

By  ensuring  that  boron  solubility  limits  are 
not  reached  in  the  RV,  the  analyses  for  the 
ECCS  [emergency  core  cooling  system  |  that 
ensure  adequate  core  cooling  following  a 


design  basis  LOCA  remain  applicable. 
Therefore,  the  consequences  of  accidents 
previously  evaluated  are  not  increased  and 
ofbite  dose  cons^uences  remain  a  small 
fraction  of  10  CFR  Part  100  limits. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  reflect  the 
methodology  that  will  be  used  for  CR-3 
following  a  design  basis  accident  to  prevent 
a  boron  precipitation  event,  which 
previously  has  been  evaluated.  The  proposed 
LAR  does  not  involve  any  new  accident 
initiators  nor  any  modification  to  the  plant 
nor  a  change  in  the  operation  of  the  plant 
prior  to  the  postulated  design  basis  LOCA. 
Therefore,  the  possibility  of  a  new  or 
difierent  kind  of  accident  is  not  created. 

3.  Does  not  involve  a  significant  reduction 
ia  the  margin  of  safety. 

This  change  does  not  result  in  a  reduction 
to  the  piargin  of  safety  for  any  accident  The 
proposed  LAR  ensures  adequate  defense  in 
dearth  in  that  systems  and  procedures 
available  following  a  design  basis  LOCA  will 
prevent  the  precipitation  of  boron  in  (he  RV 
(reactor  vessel]  that  could  interfera  with 
GCCSflow. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sitmificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  die  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
diiring  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
residt,  for  example,  in  derating  or 
shutdown  of  the  bcility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occiu'  very  infrequenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
EHrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  R^ulatory  Commission. 


Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Pedwal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  12. 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  sul^ect  facility  operating  license  and 
any  person  whose  interest  may  be 
afEectad  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Coastal 
Region  Ubrary,  8619  W.  Crystal  Street. 
Crystal  River,  Florida. 

U  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiacted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 
with  partioilar  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alle^d  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  ivhich  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 


U  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regiilatory  Commission. 
Washington,  DC  205S5-O001.  Attention: 
Rulemakings  and  Adjudications  Staff 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  R. 
Alexander  Glenn,  General  Counsel, 
Florida  Power  Corporation,  MAC— A5A, 
P.  O.  Box  14042.  S^  Petersburg,  Florida 
33733-4042,  attomby  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  31, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Coastal  Region  Library,  8619  W. 
Crystal  Street.  Crystal  River.  Florida. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan,  Sr., 

Project  tAanager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects— l/n.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-29714  Filed  97;  8:45  am) 
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NUCLEAR  REQULATORY 
COMMISSION 

[Dodwt  No.  50-302] 

Rorfda  Power  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR 
72.  issued  to  the  Florida  Power 
Corporation  (FPC  or  the  licensee),  for 
operation  of  the  Crystal  River  Nuclear 
Generating  Unit  3  (CR3)  located  in 
Citrus  County,  Florida. 

The  proposed  amendment  would 
revise  the  Operating  License  No.  DPR- 
72.  License  Condition  2.C.(5)  and  delete 
the  requirement  for  installation  and 
testing  of  flow  indicators  in  the 
emergency  core  cooling  system  (ECCS) 
to  provide  indication  of  40  gallons  per 
minute  flow  for  boron  dilution. 
Approval  of  this  amendment  will  also 
allow  removal  of  the  associated  flow 
indicatore,  DH-45-F1  and  DH-46-^1. 
from  the  Crystal  River  3  (CR3)  Final 
Safety  Analysis  Report  (FSAR).  This 
Federal  Register  (FR)  notice  supersedes 
the  previous  notice  62  FR  43368  dated 
August  13. 1997  in  its  entirety. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regidations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  woidd  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
•50.91(a),  the  licensee  has  provided  its 
analjrsis  of  the  issue  of  no  significant 
hazards  consideration,  whidb  is 
presented  below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  License  Amendment  Request  removes 
the  Operating  License  Condition  that  requires 
flow  indication  in  the  ECCS  system  for  boron 
dilution.  Under  certain  post-accident 
scenarios,  boron  dilution  actions  could  be 
required  following  design  basis  LOCAs  [loss- 
of-coolant-accidents]  to  ensure  that  boron 
precipitation  does  not  occur  within  the 
reactor  core.  Since  these  methods  involve 
post-accident  conditions,  they  are  not  the 
initiators  for  any  design  basis  accident 
Removal  of  this  requirement  from  the  license 
condition  does  not  involve  a  change  in  the 
Improved  Technical  Specifications.  Since 
these  instruments  are  no  longer  used  for 
boron  precipitation  mitigation  during  a 
LOCA,  abandonment  or  removal  of  flow 
indicators  DH-45-FI  and  DH-46-FI  does  not 
increase  the  probability  of  an  accident 
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bacause  no  pravioualy  evaluated  accidenU  at 
CR-3  are  initUted  by  DH-45-n  or  DH-46- 
FI.  Since  DH-45-FI  and  DH-46-F1  are 
attached  to  the  outside  of  the  DH  [decay  heat] 
System  drop  line  and  the  Auxiliary 
Preasurizer  Spray  line,  respectively,  their 
removal  will  not  change  the  design,  material, 
or  construction  standards  applicable  to  the 
DH  System  piping.  Therefore,  the  removal  of 
the  requirement  for  this  instrumentation  does 
not  increase  the  probability  of  an  accident 
previously  evaluated. 

Removal  of  the  requirement  for  the  flow 
indicators  does  not  change  the  effectiveness 
of  the  pott-lOCA  boron  dilution  capabilities 
at  CR-3.  Removal  of  DH-45-F1  and  DH-46- 
F1  will  not  alter  any  assumptions  made  in 
evaluating  the  radiological  consequences  of 
any  accident  described  in  the  FSAR  nor  will 
it  affect  any  6ssion  product  barrier  since  the 
ECCS  and  containment  systems  will  still 
perform  to  meet  design  requirements.  Based 
on  these  conclusions,  previously  calculated 
10  CFR  (Code  of  Federal  Regulations)  Part 
100  consequences  have  not  changed  as  a 
result  of  tlds  action. 

2.  Does  not  create  the  possibility  of  a  new 
or  difietvnt  kind  of  accident  from  any 
accident  previously  evaluated. 

The  flow  indicators  are  external  to  the  DH 
System  piping.  They  do  not  penetrate  any 
piping  so  their  removal  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  The  function  of  the  valve  position 
indicator  on  each  valve  in  the  active 
mitigation  paths  provide  the  operators  with 
indication  of  valve  open/close  status.  The 
indicators  do  not  actuate  any  systems, 
structures,  or  components  that  are  credited 
with  accident  mitigation.  They  can  not 
initiate  a  new  or  difiiBrent  kind  of  accident 
The  boron  precipitation  mitigation  methods 
are  all  implemented  after  the  accident  has 
occurred.  None  of  the  mitigative  methods  are 
required  before  an  accident.  The  DH  System 
drop  line  and  the  Auxiliary  Pressurizer  Spray 
are  used  during  the  course  of  CR-3's  normal 
operation.  Those  methods  of  operation  have 
been  evaluated  in  the  development  of 
previously  approved  licensing  basis  and 
found  acceptable.  Using  these  previously 
approved  methods  in  these  post-accident 
conditions,  elimination  of  the  subject  license 
condition  language,  and  the  utilization  of  the 
boron  dilution  mitigation  methods  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  design  basis  accident 

3.  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

Mitigation  of  potential  boron  precipitation 
will  be  accomplished  by  a  combination  of 
active  and  passive  methods  already  included 
in  the  CR-3  licensing  basis.  The  margin  of 
safety  for  being  able  to  abate  boron 
precipitation  is  improved  through  the 
utilization  of  multiple  available  options. 
Therefore,  there  is  no  reduction  in  the  mai;gin 
of  safety  as  a  result  of  not  utilizing  DH—45- 
n  and  DH-46-n. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  Uiis 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(cj  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 


amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circtunstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regtilatory  Commission, 
Washington,  EX:  20555-0001,  and 
should  cite  the  publication  date  and 
page  nimiber  of  this  Federal  Register 
notice.  Written  conunents  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  &om  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  12, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  pnx:eeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shoidd 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 


Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  Coastal 
Region  Library,  8619  W.  Crystal  Street, 
Crystal  River,  Florida. 

u  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chakman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  aSacted  by  the 
results  of  the  proceeding.  The  petition 
shoidd  specifically  explain  the  reasons 
why  intervention  shotlld  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  oi  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  schedtiled  in  the 
prtx:eeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
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most  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  matmial  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  ontiUe  the  petitioner  to 
relief.  A  petitioner  who  feUs  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
detramination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  woidd  take 
place  after  issuance  of  the  amendment 
If  the  final  determiiution  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  wotdd  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Stieet,  NW.. 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  shoidd  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  R. 
Alexander  Glenn,  General  Counsel. 
Florida  Power  Corporation,  MAC— ASA, 
P.  O.  Box  14042,  St  Petersburg,  Florida 
33733-4042,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  SaCaty  and  Licensing 
Board  that  the  petition  and/or  request 
shoidd  be  granted  based  upon  a 
balancing  of  the  fectors  specffied  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  31. 1997, 
which  is  available  ibr  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Buildiitg,  2120  L 
Street,  NW.,  Washington.  DC.  and  at  the 
local  public  document  room,  located  at 
the  Coastal  Region  Library.  8619  W. 
Crystal  Street  Crystal  River.  Florida. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  November  1997. 

For  (he  Nuclear  Regulatory  Commisaion. 
L.  KagkavaB,  Sr., 

Project  Manager.  Project  Directorate  D-S, 
DMsion  of  Reactor  Projects — I/U,  Office  of 
Nuclear  Reactm  Regulation. 

(FR  Doc.  97-29715  Filed  11-10-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  S»-302I 

FkHtda  PoDvsr  Corporation;  NoliM  of 
Consideration  of  iMuwico  of 
Amandmant  to  ftcUHy  Oparating 
Ucanaa,  Propoaad  No  Significant 
Haards  ConaidaraUon  Datarmlnatlon, 
and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regidatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR 
72,  issued  to  the  Florida  Power 
Corporation.  (FPC  or  the  licensee),  for 
operation  of  the  Crystal  River  Nuclear 
Generating  Unit  3  (CR3)  located  in 
Qtrus  County,  Florida. 

The  proposed  amendment  involves  a 
revision  to  the  CR3  Technical 
Specifications  (TS)  relating  to  decay 
heat  removal  requirements  in  Mode  4. 
The  proposed  modification  will  revise 
the  TS  and  associated  Bases  to  require 
in  Mode  4,  one  operable  emergency 
feedwater  (EFW)  train  and  associated 
equipment,  including  the  EFW  tank, 
emergency  feedwater  initiation  and 
control  actuation  instnunentetion  for 
EFW,  post  accident  monitoring 
instrumentetion,  and  the  turbine  bypass 
valves.  Additionally,  the  TS  and 
associated  Bases  would  be  revised  to 
require  in  Mode  4,  a  low-pressure 
injection  (LPI)  train,  dedicated  to  the 
berated  water  storage  tank,  and  to  reflect 
that  the  available  loops  for  decay  heat 
removal  do  not  include  this  dedicated 
LPI  train.  Editorial  changes  would  also 
be  made  to  clarify  the  description  of 
Mode  4  accidents  requiring  emergency 
core  cooling  system  injection,  and  to 
revise  the  title  of  TS  HmiHTig  condition 
for  operation  3.7.5. 


Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
resulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
fecility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  actndent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  at  diSnent  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
anal3r8is  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  propoeed  ITS  [Improved  Technical 
Spedficatioiu)  changes  and  operator  actiona 
involving  mitigation  of  postulated  Mode  4 
LOCAs  [loas-of-coolant-accidentsj  will  not 
result  in  a  significant  increase  in  the 
probabihty  of  an  acxndent  previously 
evaluated.  The  initiators  of  any  accident 
previously  evaluated  are  not  aSected  by  the 
proposed  ITS  changes  and  operator  actions 
involving  mitigation  of  Mode  4  LOCAs. 
Consequently,  there  is  no  significant  impact 
on  any  previously  evaluated  accident 
prob^ilities. 

The  proposed  ITS  changes  and  operator 
actions  involving  mitigation  of  Mode  4 
LOCAs  do  not  result  in  a  significant  increase 
in  the  consequences  of  any  accidents 
previously  evaluated.  The  proposed  ITS 
changes,  modifications  and  operator  actions 
will  not  adversely  afiect  the  integrated  ability 
of  any  system  to  perform  its  intended  safety 
functions.  Therefore,  the  combined  ability  of 
these  components,  systems  and  actions  to 
mitigate  the  consequences  of  a  Mode  4  LOCA 
will  continue  to  be  maintained.  In  iuA,  the 
collective  impact  of  these  ITS  changes  and 
operator  actions  improves  the  capability  of 
CK-3  to  mitigate  Mode  4  LOCAs  by  requiring 
additional  equipment  operable  in  Mode  4.  by 
reducing  operator  burden,  and  by  decreasing 
the  time  to  initiate  LPI.  The  proposed  ITS 
changes  are  either  consistent  with  or  exceed 
the  original  licensing  and  design  basis  for 
CR-3.  In  addition,  the  ITS  changes  and 
operator  actions  do  not  affect  the  onsite  or 
ofEsite  doses  which  remain  well  below  10 
CFR  Part  100  limits. 

2.  The  proposed  ITS  changes  and  operator 
actions  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  &om  any 
accident  previously  evaluated.  Since,  the  ITS 
changes  and  operator  actions  do  not  involve 
a  different  initiator  for  any  accident 
previcmsly  evaluated,  they  also  do  not  create 
any  new  kind  of  accident  Mitigation  of  Mode 
4  LOCAs,  utilizing  manual  actions,  is  already 
part  of  the  CR-3  licensing  basis.  Manual 
operator  actions  necessary  for  the  mitigation 
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of  Mode  4  LOCAs  are  cuirently  addraaaed  or 
are  being  addresaed  in  CR-3  procedures. 

3.  The  propoaed  ITS  changes  and  operator 
actions  do  not  involve  a  significant  reduction 
in  the  margin  of  safety  for  mitigation  of  Mode 
4  LCXlAa.  In  fact,  the  collective  impact  of  the 
rrS  changes  and  operator  actions  represent 
•|n)  improvement  in  the  overall  margin  of 
■afety  to  a  degree  that  exceeds  the  original 
plant  design  and  licensing  bases  for 
mitigation  of  Mode  4  LOCAs  by  requiring 
additional  equipment  operable  in  Mode  4,  by 
reducing  operator  burden,  and  by  decreasing 
the  time  to  initiate  LPI.  The  proposed  ITS 
changes  are  either  consistent  with  or  exceed 
the  original  licensing  and  design  basis  for 
CR-3. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequenUy. 

Written  conunents  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville.  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Doctunent 


Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  12. 1997  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Conmiission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  E)C.  and  at  the  local  public 
document  room  located  at  the  Coastal 
Region  Library,  8619  W.  Crystal  Street. 
Crystal  River.  Florida. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  odier  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  schedtded  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  fint 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entiUe  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notvyithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ajfter  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
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Rulemakings  and  Adjudications  Staff 
may  be  delivered  to  the  Conunission's 
Public  DocuBMnt  Rooai,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  Genaial  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  and  to  R. 
Alexander  Glenn,  General  Counsel. 
Florida  Power  Gofpmation,  MAC— A5A. 
P.  O.  Box  14042.  St  Petanbuig.  Florida 
33733-4042,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factora  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  fat 
amendment  dated  October  31. 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  public  dociuaent  room,  located  at 
the  Coastal  Region  Lilwaiy,  8619  W. 
Crystal  Street.  Crystal  River,  Florida. 

Dated  at  Rockville,  Maiyland.  this  5th  day 
of  Novnnber  1997. 

For  the  Nuclear  Regulatory  Commiasion. 

I.RaghaTaD.Sr., 

Project  hianaga;  Project  Directorate  B-3, 
Division  of  Reactor  Projects— I/U,  Ofpce  of 
Nuclear  Reactor  Reguiation. 

[PR  Ooc.  97-29716  Filed  11-10-97;  8:45  am] 


NUCLEAR  REQULATORY 
C0MM88I0N 

Sunshine  Act  Meetings 

AOENCY  HOLOMQ  THE  MEETMQ:  Nuclear 
Regulatory  Commission. 

DATES:  Wedcs  of  November  10, 17. 24. 
and  December  1, 1997. 

PLACE:  Commissionen'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Qosed. 

MATTERS  TO  BE  CONSSERB): 

Week  of  November  10 

There  are  no  maetingB  the  week  of 
November  10. 


Week  of  November  17— Tentative 

Friday,  November  21 

11:30  a.m. — ^Affirmation  Session  (public 
meeting)  (if  needed) 

Week  of  November  24 — Tentative 

There  are  no  meetings  the  week  of 
November  24. 

Week  of  December  1— Tentative 

There  are  no  meetings  the  vneik  of 
December  1. 

*  Hie  schedule  for  Comaoissitm 
meetings  is  subject  to  chaage  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  mote  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at 

http:/www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscriben:  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Seoetary,  Attn:  Opuations 
Branch,  Washington.  D.C  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh9nrc.gov  or 
dkw9nrc.gov. 

Dated:  Novonber  6. 1997. 
WiliiMBM.mil.  Jr., 

Secy  Tracking  Officer,  Office  (rfthe  Secretary. 
(FR  Doc.  97-29885  Filed  11-17-97;  2:27  pm] 


SECURITIES  AND  EXCHANGE 
C0MM8SI0N 

Issusr  Delisting:  NoMoe  Of  AppHcstion 
To  WlllidrMr  Rom  UsUng  and 
negieutioii;  (Bwndyalne  Reslty 
Tnist,  Common  Shares  of  Benefldal 
Intsrsst  Par  Valus  $.01)  FNs  Na  1-4106 

November  5. 1997. 

Brandwyine  Realty  Trust 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pureuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act*)  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  die  above  specified  security 
("Security")  from  list^  and 


registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
Cor  wdthdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  such 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Company's  Board  of  Trustees 
authorizing  the  withdrawal  of  its 
Seciuity  &om  listing  on  the  Amex  and 
by  setting  forth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  suppcnt 
thereof. 

In  making  the  decision  to  wididnw 
its  Security  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
Security  on  the  New  York  Stock 
Exchange  ("NYSE")  and  the  Amex.  The 
Company  does  not  see  any  particular 
advantage  in  the  dual  trading  of  its 
security  and  believes  diat  di^  listing 
would  fragment  the  market  for  its 
security. 

By  letter  dated  October  8, 1997.  the 
Exchange  has  informed  the  Company 
that  its  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
from  listing  on  the  Amex.  Trading  in  the 
Security  tm  the  NYSE  commracad  on 
October  21. 1997  and  coBcurrendy 
therewith  the  Security  were  suspended 
from  trading  on  the  Amex. 

Any  interested  person  may.  on  or 
before  November  28. 1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchange  and  what  terms,  if  any.  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  Information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  data 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  rommission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority. 

loMthanCKatx. 

Seeretmy. 

[FR  Doc.  97-29701  Filed  11-10-47;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fMMM  Na  34-39292:  File  Na  Sfl-CBOE- 
97-36) 

Sel^Reguialory  Organizations; 
Chicago  Board  Options  Exchange. 
Inc.;  Order  Granting  Approval  to 
Propoaed  Rule  Change  and  Notice  of 
FHing  and  Order  Granting  Accelerated 
Approval  of  Amendment  Na  1  Thereto 
Relating  to  Tradbig  Halts  and 
Suaperalons 

Novamber  3, 1997. 
L  IntroductioD 

On  July  25, 1997,  the  Chicago  Board 
Options  Exrhange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Conunission"),  pursuant  to  Section 
19(bKl)  of  the  Seciirities  Exchange  Act 
of  1934  ("Act").*  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
remove  a  requirement  that  a  halt 
declared  by  Floor  OfBcials  may 
continue  for  only  two  consecutive  days 
and  to  delete  a  requirement  that  a 
suspension  must  be  declared  by  the 
CBOE's  Board  of  Directors  ("Board"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Ragiatar  on  August  21,  1997.3  Nq 
comments  were  received  on  the 
proposal.  On  October  21,  1997,  the 
C30E  submitted  Amendment  No.  1  to 
the  proposed  rule  change.*  This  order 
approves  the  proposed  rule  change  and 
approves  Amendment  No.  1  on  an 
accelerated  basis. 

n.  OeKription  of  the  Propoaal 

The  purpose  of  the  proposed  r\ile 
change  is  to  amend  Rule  6.3  to  remove 
the  requirement  that  a  halt  declared  by 
Floor  Officials  may  continue  for  only 
two  consecutive  business  days,  to  delete 
Rule  6.4  relating  to  the  suspension  of 
trading  by  the  Exchange's  Board,  and  to 


M5  U.S.C  TS^KD- 

»17CFR240.19b-4. 

iSm  Securibes  Exchangs  Act  Relaaaa  No.  3SS37 
(Ao^iut  14.  1997).  62  FR  44500. 

«Sea  Letter  from  Arthur  B.  Reiiutain.  Sonior 
AUociMy.  CBOE.  to  Michael  Walinskas.  Senior 
Spadal  Counsel.  Division  of  Market  Regulation, 
SBC  dated  October  14. 1997  ( 'Ainendnient  Na  1"). 
In  Amendment  No.  1,  the  CBOE  revises  the 
proposes  rule  change  to  require  under  Rule  6.3  that 
Floor  Officials  consult  with  a  designated  senior 
exchange  official  prior  to  halting  trading  in  a 
security  for  more  than  two  consecutive  business 
day*.  In  addition,  in  Amendment  No.  1.  the 

■^  proposes  to  provide  that  any  trading  halt 
r  Rule  6.3  that  lasu  more  than  two  consecutive 
tmi  days  must  be  reviewed  at  the  next 
ragnlarty  scheduled  meeting  of  the  Exchange's 
Floor  Officials  Committee,  which  is  authortnd  to 
detannina  whether,  in  the  interests  of  a  fair  and 
orderly  market,  to  terminate  or  modify  any  such 
trading  halt  that  is  then  still  in  eflscL 


make  certain  conforming  amendments 
to  Rules  21.12  and  23.8  and  to 
Interpretation  of  .02  of  Rule  21.19. 
Ciurentiy,  pursuant  to  existing  Rule 

6.3.  any  two  Floor  Officials  may  halt 
trading  in  any  security  in  the  interests 
of  a  fail  and  orderly  market  for  a  period 
not  in  excess  of  two  consecutive 
business  days.  Pursuant  to  existing  Rule 

6.4,  the  CBOE's  Board  may  suspend 
trading  in  any  security  in  the  interests 
of  a  fair  and  orderly  market.  The 
Exchange  believes  that  there  is  no 
practical  difference  between  a  halt  in 
trading  and  a  suspension  in  trading, 
except  for  the  present  two-day  limit  for 
a  halt  and  the  fact  that  a  halt  is  declared 
by  two  Floor  Officials  and  a  suspension 
is  declared  by  the  Board.  Accarding  to 
the  CBOE,  the  same  factors  considered 
by  its  Board  in  deciding  whether  to 
"suspend"  trading  are  considered  by 
Floor  Officials  in  deciding  whether  to 
"halt"  trading.  Rules  6.3  and  6.4 
require,  however,  that  trading  may  be 
stopped  for  more  than  two  consecutive 
business  days  only  if  the  Boerd  acts  to 
"suspend"  trading. 

The  CBOE  believes  it  is  not  necessary 
to  require  the  Board  to  decide  whether 
trading  in  an  options  class  may  be 
stopped  for  more  than  two  consecutive 
business  days.  The  Exchange  believes 
that  the  participation  of  senior  exchange 
officials  is  sufficient  and  that  Board 
participation  is  unnecessary.  The 
Exchange  also  believes  that  it  is  imduly 
cumbersome  and  often,  impractical,  to 
convene  its  Board  on  short  notice  just  to 
decide  whether  trading  in  an  options 
class  may  be  stopped  for  more  than  two 
consecutive  business  days. 

Pursuant  to  the  proposed  rule  change, 
the  duration  of  a  halt  declared  by  two 
Floor  Officials  punuant  to  Rule  6.3 
would  not  be  limited  to  a  particular 
mmiber  of  days.  Nonetheless,  any  halt 
exceeding  two  consecutive  business 
days  woidd  require  Floor  Officials  to 
considt  with  a  designated  senior 
Exchange  official.*  Further,  the  proposal 
would  require  a  decision  to  extend  a 
trading  halt  beyond  two  consecutive 
business  days  to  be  reviewed  at  the  next 
meeting  of  the  Exchange's  Floor 
Officials  Committee.*  The  proposed  rule 


*  See  Amendment  No.  1.  tupra  note  4. 

•  Id.  Amendment  No.  1  provides  that  the  Floor 
Officials  Committee  will  make  a  determination  as 
to  whether  to  terminate  or  modify  any  trading  halt 
still  in  eflect  at  the  time  of  the  Floor  Officials 
Committee's  next  regularly  scheduled  meeting.  It  is 
the  understanding  of  Commission  staff  that  the 
Floor  Officials  Committee  will  review  and  discuaa 
all  trading  halts  with  durations  exceeding  two 
consecutive  business  days  regardless  of  whether 
trading  has  since  resumed  in  the  particular  security. 
Telephone  conaervstion  on  October  20,  1997 
between  Arthur  B.  Reinstein.  Senior  Attorney,  the 
CBOE  and  Deborah  U  Flynn,  Attorney,  Division  of 
Market  Regulation.  SEC 


change  correspondingly  would  delete 
Rule  6.4,  so  that  Board  acticm  no  longer 
would  be  required  before  trading  in  an 
options  class  could  be  stopped  for  more 
than  two  consecutive  business  days. 
This  proposed  approach  is  consistent 
with  the  procedure  for  index  options 
imder  Rule  24.7.  where  trading  halts  or 
suspensions  are  decided  in  constiltation 
with  senior  Exchange  officials  and  do 
not  require  action  by  the  CBOE's  Board. 

In  addition,  the  proposed  rule  change 
would  make  clear  that  trading  may 
resume  only  upon  a  determination  by 
two  Floor  Officials  that  such  a 
resumption  is  in  the  interests  of  a  fair 
and  orderly  market  Cuirendy.  Rule 
6.3(b)  allows  trading  to  resume  when 
two  Floor  Officials  determine  either  that 
the  conditions  that  led  to  the  halt  no 
longer  are  present  or  that  a  resumption 
of  trading  woidd  serve  the  interests  of 
a  fair  and  orderly  market  The  Exchange 
believes  Uiat  taken  literally,  the  existing 
language  wrould  enable  trading  to 
restune  if  the  conditions  that  led  to  the 
halt  no  longer  are  present,  even  if  a 
resumption  of  tracUng  would  be  contrary 
to  the  interests  of  a  fair  and  orderiy 
market,  an  interpretation  that  wotUd 
conflict  with  the  CBOE's  practice  and 
would  be  contrary  to  the  policies  imder 
the  Act 

Finally,  the  deletion  of  Ride  6.4 
requires  conforming  deletions  of  certain 
non-substantive  references  to  trading 
suspensions  under  Rule  6.4  that  appear 
in  Rule  21.12  and  Interpretation  .02  of 
Ride  21 .19  (concerning  government 
securities  options)  and  in  Rule  23.8 
(concerning  interest-rate  option 
contracts). 

m.  DisciMefam 

The  Commission  finds  that  the 
proposed  rule  rb""gB  is  consistent  with 
the  requirements  of  Section  6  of  the 
Act  ^  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  and  furthers  the 
objectives  of  Section  6(bX5)  of  the  Act* 
in  that  it  is  designed  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investon  and  the  public 
interest  by  allowing  Floor  Officials,  in 
consultation  with  senior  Exchange 
officials,  to  evaluate  and  to  consider 
market  conditions  and  circumstances 
and  to  halt  trading  for  as  long  as 


M5U.S.C78f. 

*In  approving  this  rule,  tha  Commiasion  notea 
that  it  hM  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
VS.C.  78c(n- 

•lSU.S.C78«bXS). 
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necessary  in  the  interests  of  a  fair  and 
orderly  market 

Specifically,  the  Commission  believes 
that  it  is  reasonable  to  declare  a  trading 
halt  in  a  particular  security  for  a  period 
exceeding  two  consecutive  business 
days  without  requiring  the  specific 
approval  of  a  majority  of  the  Exchange's 
.    Board.  The  Commission  recognizes  ^t 
it  may  be  impractical  to  convene  the 
Board  each  time  a  determination  must 
be  made  as  to  whether  to  extend  a 
trading  halt  in  a  particular  security 
beyond  two  consecutive  business  days. 
The  Commission  notes  that  in 
eliminating  the  Board's  participation  in 
the  decisionmaking  process,  the 
proposed  rule  change,  as  amended,  does 
not  provide  unbridled  discretion  to  the 
Exchange's  Floor  Officials  to  declare  a 
trading  halt  of  such  duration.  Instead, 
the  Commission  notes  that  the  proposal, 
as  amended,  requires  two  procedures   . 
which  the  Commission  believes  will 
provide  some  assurances  that  a  decision 
to  halt  trading  in  a  security  for  longer 
than  two  consecutive  business  days  will 
receive  proper  consideration.  Firet,  the 
Commission  believes  that  the 
involvement  of  a  senior  Exchange 
official  should  ensure  that  the  interests 
of  all  market  participants  are  carefully 
considered  in  determining  the  propriety 
of  a  trading  halt  Second,  the  review  of 
each  trading  halt  declared  exceeding 
two  consecutive  business  days  by  the 
Exchange's  Floor  Officials  Committee 
should  ensure  that  the  CBOE's 
management  structure  remains  apprised 
of  the  manner  in  which  the  proposed 
rules  are  applied.  In  the  event  that  the 
Exchange's  Floor  Officials  Committee 
determines  that  the  rules  are  not  being 
applied  in  an  even-handed  and  fair 
manner,  the  Commission  expects  the 
Exchange  to  reevaluate  the  process  and 
projpose  changes,  as  necessary. 

The  Commission  finds  good  cause  for 
approving  proposed  Amendment  No.  1 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  notes  that  Amendment  No. 
1  further  clarifies  the  process  by  which 
a  determination  is  made  to  halt  trading 
in  a  particular  security  for  more  than 
two  consecutive  business  days.  The 
Conunission  believes  that  requiring  the 
consultation  of  a  senior  Exchange 
official  and  review  by  the  Exchange's 
Floor  Officials  Committee  clarifies  the 
discretion  granted  to  Floor  Officials 
with  respect  to  trading  halts  and  raises 
no  new  regulatory  issues.  Accordingly, 
the  Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  *o  to  approve  Amendment  No.  1  to 


CBOE's  proposed  rule  change  on  an 
accelerated  basis. 

IV.  SolicitatioD  of  Cmnments 

Interested  persons  are  invited  to 
subnut  written  dafa,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  peraon,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vnth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Sheet,  NW., 
Washington.  DC  20549.  Copies  of  all 
such  filings  v»rill  also  be  available  for 
inspection  and  crying  at  the  principal 
office  of  CBOE.  AxTsubmissions  should 
refer  to  File  No.  SR-CBOE-97-35  and 
should  be  submitted  by  December  3, 
1997. 

V.  Conclusion 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  {SR-CBOE-97- 
35),  including  Amendment  No.  1,  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-29700  Filed  11-10-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieese  Mo.  34-39295;  File  No.  SR-PCX- 
97-38] 

Sen-Regulatory  Organizationa;  Notice 
of  Rling  and  Immadlate  Effectiveneas 
of  Propoaed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Charges  and  Recommended  Rnea  for 
Lata  SIPC  Raporta 

November  4, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1,  notice  is  hereby  given  that  on 


October  14. 1997,  the  Pacific  Exchange, 
Inc.  ("PCX"  or  "Exchange")  filed  widi 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC') 
the  proposed  rule  change  as  described 
in  Items.  I  n  and  QI  below,  which  Items 
have  been  prepared  by  the  PCX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  OiganizatJon's 
Statement  of  the  Temia  of  Subatance  ef 
die  Propoeed  Rule  Change 

The  Ejtchange  is  proposing  to  modify 
the  fate  charges  and  recommended  fines 
applicable  to  members'  Ute  filing  of 
forms  and  assessments  with  the 
Exchange  pursuant  to  the  Securities 
Investor  Protection  Act  of  1970 
("SIPA").2  The  text  of  die  proposed  rule 
change  is  below.  Additions  are 
italicized;  deletions  are  bracketed. 

Text  of  the  Propoeed  Rule  Change 

Financial  Reports 

13405 

Rule  2.12(a)— (b)(1)— No  change. 

Rule  2.12(bK2).  Each  member 
organization  for  which  the  Exchange  is 
the  designated  collection  agent  must 
[shall]  file  with  the  Exchange  such 
forms  and  assessments  as  are  required 
purauant  to  the  Securities  Investor 
Protection  Act  of  1970.  Any  member 
organization  that  fails  to  file  such  form 
or  assessment  in  a  timely  manner  will 
[shall]  be  subject  to  a  late  filing  charge 
as  follows: 


Numt>er  of  days  late 


1-30. 
31-60 
61-90 


Amount  of  charge 


(S200]  $100 
[400]  200 
(800]    300 


Provided  however:  (A)  If  a  member 
organization  files  its  SIPC  form  and 
assessment  after  its  receipt  of  SIPC's 
final  fate  notice,  but  files  within  five 
business  days  after  its  receipt  of  SIPC's 
final  late  notice,  such  member 
organization  will  [shall]  be  subject  to  a 
fine  pursuant  to  Rule  10.13;  and  (B)  if 
a  member  organization  fails  to  file  its 
SIPC  form  and  assessment  within  five 
business  days  after  its  receipt  of  SIPC's 
final  late  notice,  such  member 
organization  will  [shall]  be  subject  to 
formal  disciplinary  action  pursuant  to 
Rule  10.3. 

Commentary: 

.D1-.02 — ^No  change. 


">lSU.S.C78ffi>K5)- 


•>  15  U.S.C  78a(b)(2). 

»» 17  CFR  200.30-3(a)(t2). 

»15U.S.C78a(b)(l)(19»4). 


>15  U.S.C  78aa*-7Sl  11(1994). 
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Minor  Rule  Man 

16133 

Rule  10.13(a>— (j)— No  change. 

(Ic)  Minor  Riile  Plan:  Recommended 
Pine  Schedule 

(iHii) — No  change. 

(iii)  Record  Keeping  and  Other  Minor 
Rule  Violations 

1.  No  change. 

2.  Pailure  to  file  a  Securities  Investors 
Protection  Corporation  form  and 
assessment  in  a  timely  manner.  (Rule 
2.12(b)) 


($1,200,001 
$500 


[$1300.00] 
$1,000 


(S2.400.00l 
$1,500 


3.-6.  No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  coounents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A.  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  Purpose 

PCX  Rule  2.12(b)(2)  provides  that 
each  member  organization  is  required  to 
file  with  the  Exchange  such  forms  and 
assessments  as  are  required  pursuant  to 
SIP  A.  Rule  2.12(bK2)  further  provides 
that  any  member  organization  that  bils 
to  file  such  form  or  assessment  will  be 
subject  to  a  late  charge  of  S200  if  1-30 
days  late;  S400  if  31-60  days  late;  and 
$800  if  61-90  days  late.  The  Exchange 
is  proposing  to  reduce  these  charges  to 
$100.  $200  and  $300.  respectively. 

PCX  Rule  2.12(b)(2)  further  provides 
that,  if  a  member  organization  files  its 
form  and  assessment  after  its  receipt  of 
the  final  late  notice  from  the  Securities 
Investor  Protection  Corporation 
("SIPC"),  but  files  within  five  business 
days  after  its  receipt  of  SIPC's  final  late 
notice,  such  member  organization  will 
be  subject  to  a  fine  pursuant  to  the 
Exchange's  Minor  Rule  Plan.^  The 
ourent  recommended  fines  for  such 
violations  are  $1,200  for  a  first  violation. 
$1,800  for  a  second  violation  and  $2,400 


for  a  third  violation.'*  The  Exchange  is 
prop>osing  to  reduce  these  recommended 
fines  to  $500,  $1,000  and  $1,500  for 
first,  second  and  third  violations, 
respectively. 

(b)  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,  in  general,  and  Section 
6(b)(5)  of  the  Act.  in  particular,  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest. 
The  Exchange  notes  that  the  amounts  of 
the  charges  and  fines  were  originally 
based  upon  proposed  fines  and  charges 
for  late  FOCUS  Reports.*  However,  after 
reconsidering  the  levels  of  these  fines, 
the  Exchange  believes  that  the  filing  of 
late  FOCUS  reports  raises  more  serious 
investor  protection  concerns  and 
warrants  a  higher  fine  than  the  filing  of 
late  SIPC  reports. 

The  Exchange  also  believes  that  the 
proposal  is  consistent  with  Section 
6(b)(4)  in  that  it  provides  for  the 
equitable  allocation  o|^reasonable 
charges  among  its  members  and  it  is 
consistent  with  Section  6(b)(7)  in  that  it 
provides  a  fair  procedure  for  the 
disciplining  of  members.  The  late 
charges  and  fines  applicable  to  late  SIPC 
reports  were  adopted  originally  in  1992 
and  1993,  respectively."  Since  that  time, 
the  Exchange  has  reconsidered  the 
levels  of  these  recommended  fines  and 
has  determined  that  the  penalties  are 
too  severe  for  the  violations  at  issue. 
The  Exchange  notes  that  SIPC  has 
determined,  for  the  years  1996  and 
1997.  to  assess  all  of  its  members  a  flat 
minimum  assessment  of  $150  (rather 
than  a  percentage  of  net  revenues).  In 
that  regard,  the  Exchange  believes  that 
a  reduction  in  charges  and 
recommended  fines  for  lateness  is 
warranted. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biirden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


>I>CXnileiai3(iX2). 


«  PCX  Rule  10.13(kKlUX2). 

"  Securities  EJcchange  Act  Release  No.  32510 
(June  24.  1993)  58  FR  35491  (July  1,  1993)  (order 
approving  File  No.  SR-PSE-92-15). 

*  Securities  Exchange  Act  Release  Noe.  33347 
(December  15.  1993)  58  FR  67888  (December  22, 
1993)  (order  approving  File  No.  SR-PSE-93- 
21)(adopting  late  charges):  and  32510  (June  24. 
1993)  58  FR  35491  (July  1.  1993)  (order  approving 
Rle  No.  SR-PSE-92-15)(aniending  the  Exchange's 
Minor  Rule  Plan  and  adopting  recommended  fines). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Dele  of  ECEsctivenese  of  the 
Propond  Rule  Change  and  Timing  for 
Conuniaaion  Action 

The  proposed  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and  therefore, 
has  become  effective  on  October  14, 
1997,  pursuant  to  Section 
19(b)(3)(A)(U) '  of  the  Act  and  Rule  19b- 
4(e)(2) "  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission ,may 
summarily  abrogate  such  nUi(change  if 
it  appears  to  the  Commission  theMuch 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregof 
Persons  m<»H"g  written  submissions 
should  file  six  copies  thereof  w^th  the 
Secretary.  Securities  and  Bxct 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for  copying 
at  the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-97-38  and  should  be 
submitted  by  December  3, 1997. 

For  the  Ck)mmis8ion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margarat  ILMcFarland, 
Deputy  Secretary. 
(FR  Doc.  97-29747  Filed  11-10-97;  8:45  ami 

■OJJNOCOOC  WKMM-M 


'15  US.C  78s(bK3)(AXu)  (19«4). 
•17  CFR  240.19b-«(eK2)  (1997). 
•17  CFR  200.30-3(a)(12)  (1997). 
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SECURITIES  AND  EXCHANGE 
COMMISSiON 

[Releaae  Na  34-30303;  FHe  No.  8R-PCX- 
97-3q 

S«lf-R«gulatory  Organlattoos;  Nolle* 
of  Rllng  and  Ordwr  Qfanling 
Accowmwi  Approval  Of  iropowo 
Rulo  Chang*  and  AmandnMnt  Noa.  1 
and  2  Tharato  by  th*  Pacific  Exctwng*. 
Inc.  Ralaling  to  Codifying  Cartain 
R*qulram*nta  of  tlia  Talamarttatlng 
and  Conaumar  Fraud  and  AiNiaa 
Pravontion  Act 

November  5, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on 
September  9, 1997,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  PCX  filed 
Amendment  No.  1  to  its  proposed  rule 
change  on  October  14, 1997,^  and 
Amendment  No.  2  on  October  23. 1997.'* 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change,  as 
amended. 

L  S*if-l;^Hlali»7  Organiratiew'a 
Steliiiiwl  of  tke  TetBM  of  SobalMKairf 
tiiB  Prepeeed  Eale  Change 

The  Exchange  is  proposing  to  amend 
its  Rules  in  order  to  codify  certain 
requirements  of  the  Telemariceting  and 
Consumer  Fraudand  Abuse  Prevention 
Act  ("Telemarketing  Act"),  which 
became  law  in  August  1994.*  The  text 
of  the  proposed  nde  change  and 
Amendment  Nos.  1  and  2  a  available  at 
the  Office  of  the  Secretary,  PCX,  and  at 
the  Commiasion. 


>  15  U.S.C.  78«(bXl). 
M7  CF»  240.19b-«. 

•  In  Amaodment  No.  1.  die  PCX  nqueeted 
•ccalantad  approval  of  ita  filing  on  (ha  gptund  that 
tha  Conuniaaion  haa  abaady  approved  aimilar 
Blingi  of  other  Sdf-Ragulatory  Oiganizationa.  Sae 
Latter  tram  ^ficfaaei  Pienon,  Senior  Attomay, 
Ragulatory  Policy.  PCX.  to  Jerome  Rocha,  Law 
dark.  Division  of  Matkat  Regulation^  SBC  dated 
October  0. 1997.    ' 

*  In  Amendment  No.  2,  the  PCX  naiiovirari  the 
scope  and  applicAiiity  of  PCX  Rule  9.20(b). 
Additionally,  the  PCX  amended  Rule  9.23  to 
include  "telamaifcating  sciipta"  within  the 
definition  of  "sales  literature."  Sea  Latter  front 
Michael  Piarson,  Senior  Attorney.  Regulatory 
Policy,  PCX.  to  Jerome  Roclie,  Law  Qerk.  Division 
of  Maikat  Rayilation.  SEC,  dated  October  22. 1907. 

■1SU.S.C6101-0S. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Baais  for,  die  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  in  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propose^  Rule 
Change 

1.  Purpose 

Pursuant  to  the  Telephone  Consumer 
Protection  Act  ("TCPA"),«  the  Exchange 
adopted  in  October  1996  a  "cold  c^l" 
rule  to  implement  certain  rules  of  the 
Federal  Communications  Commission 
("FCC  Rule") '  that  require  persons  who 
engage  in  telephone  solitdtations  to  sell 
products  and  services  ("telemariceters") 
to  establish  and  maintain  a  list  of 
persons  who  have  requested  that  they 
not  be  contacted  by  the  caller  (a  "do- 
not-call"  list)."  Under  the  Telenmketing 
Act,  the  Federal  Trade  Commiasion 
adopted  detailed  regulations  ("FTC 
Rules") "  to  prohibit  dec^tive  and 


•47  U.S.C  227. 

'Punuant  to  the  TCPA.  the  POC  adopted  roles  in 
Dacamber  1992  that,  among  other  things.  (1) 
prohibit  cold^calls  to  residential  telephcne 
cuatomars  bafbre  8  a.m.  or  after  9  p.m.  (locatiaa 
time  at  the  called  party's  location)  and  (2)  require 
persons  or  entitiea  engaging  in  cold<:alIing  to 
institnte  ptooadurea  for  maintaining  a  "do-notK:ail" 
list  that  includea.  at  a  "!f"i""""  (a)  a  written  policy 
for  maintaining  the  do-DotH»ll  list,  (b)  training 
parsonnal  in  tbs  existence  and  use  tfaaraol'.  (c) 
recording  a  consiuner's  name  and  telefriioiM 
number  on  the  do-not-call  list  at  the  time  tha 
reiiueat  not  to  receive  calls  is  made,  and  retaining 
such  information  on  tha  do-not  call  list  for  a  period 
of  at  least  tan  jraair,  and  (d)  mqiiiring  telephme 
aolicitors  to  provide  the  caUad-yatty  with  the  name 
of  tha  individual  caller,  tha  aanattf  tha  person  or 
entity  on  whoae  behalf  the  call  is  being  made  and 
a  telephone  number  or  address  at  wrfaidi  such 
person  or  entity  may  be  oontactad.  57  FR  4S333 
(codified  at  47  CFR  6^1200).  With  oartain  Umitad 
axcapliona.  the  FCC  Rule  appliaa  to  all  naidantial 
telephone  aolicitations,  including  those  mlating  to 
sacuritias  transactions.  Id.  The  term  "tdaphone 
solicitation"  refers  to  the  initiatiaa  of  a  tatapfaona 
call  or  jneasage  for  the  puipoee  of  encouraging  the 
purchase  or  rental  of,  or  invastmentin.  property, 
goods,  or  services,  which  is  tianamitted-to  any 
parson,  other  than  with  the  called  peraon's  express 
invitation  or  permission,  or  to  a  person  with  whom 
the  caller  has  an  established  business  relationship, 
or  by  tax-exempt  non-profit  organizatian.  Id. 

■  Securities  Exchange  Act  Release  No.  37S97 
(October  30,  1990)  61  FR  57937  (November  8, 1996) 
(ordai  approving  FUe  No.  SR-P8&-86-32). 

•16  CFR  310. 


abusive  telemariceting  acts  and 
practices;  the  regulations  became 
effective  on  December  31, 1995.^0  The 
FTC  Rules,  among  other  things,  (i) 
require  the  maintenance  of  "do-not- 
call"  lists  and  procedures,  (ii)  prohibit 
abusive,  annoying,  or  harassing 
telemarketing  calls,  (iii)  prohibit 
telemarketing  calls  before  8  a.m.  or  after 
9  p.m.,  (iv)  require  a  telemarketer  to 
identify  himself,  the  company  he  works 
for,  and  the  purpose  of  the  cail,  and  (v) 
require  expreaa  written  authorization  or 
other  verifiable  authorization  from  the 
customer  before  use  of  negotiable 
instruments  called  "demand  dnfts."^* 

Under  the  Telemarketing  Act,  the  SEC 
is  required  either  to  promulgate  or  to 
require  the  self-regulstory  organizations 
("SROs")  to  promulgate  rules 
substantially  similar  to  the  FTC  Rides, 
uidess  the  SEC  determines  either  that 
the  nUes  are  not  necessary  or 
appropriate  for  the  protection  of 
investors  or  the  maintenance  of  orderly 
markets,  or  that  existing  federal 
securities  laws  or  SEC  rules  already 
provide  for  such  protection.  ^^  The 


">«  310.3-4  of  FTC  Rulea. 

i>  Id.  Pursuant  to  the  Telemarketii^  Act.  the  FTC 
Rules  do  not  apply  to  brokers,  dealer*,  and  other 
securities  induiiry  professionals.  Section  3(dN2XA) 
of  the  Telemarketing  Act 

A  "demand  draft"  is  used  to  obtain  funds  from 
a  customer's  bank  account  without  that  person's 
signature  on  a  negotiable  inatrument  The  customer 
provides  s  potential  payee  with  bank  account 
information  that  permits  tha  payee  to  create  e  pteea 
of  paper  that  will  be  processed  lihe  a  check, 
including  the  words  "signature  on  file"  or 
"signature  preapproved"  in  the  location  where  the 
customer's  signature  nonnally  appears. 

**  In  response,  the  National  Association  of 
Securities  Deeleta  ("NASD"),  the  Municipal 
Securities  Rulemaking  Board  ("MSRB").  the  Naw 
York  Stock  Exchange  ("NYSE"),  the  American 
Slock  Exchange  ("Amex"),  the  Philadelphia  Stock 
Exchange  ("Phlx"),  and  the  Chicago  Boerd  Options 
Exchange  ("CBCX")  have  adopted  rules  to  cinb 
sbusive  teleotarkating  pnctioas.  See  Securities 
Exchange  Act  Release  Nos.  3S009  (Dec  2. 1996)  61 
FR  65625  (Dec.  13. 1096)  (order  spproving  Pile  No. 
SR-NASD-46-2S):  38053  (Dec  16,  1996)  61  FR 
68078  (Dec  26. 1996)  (order  approving  File  Na  SR- 
MSRB-e6-06):  3S838  (May  14, 1097)  62  FR  27823 
(May  21, 1007)  (order  approving  File  No.  SR- 
NYSE-07-07);  38724  (June  6,  1997)  62  FR  32390 
(June  13. 1997)  (order  approving  File  No.  SR^ 
Amax-«7-17):  38875  (Jul.  25.  1997)  62  FR  41963 
(Aug.  4. 1997)  (order  approving  File  No.  SR-.Phbi- 
97-18h  and  39010  (Sap.  3, 1007)  62  FR  4771?  (Sap. 
10, 1097)  (order  approving  File  No.  SR-CBOG-07- 
3S). 

The  Commission  has-datannined  that  tha  NASD 
Rule.  MSRB  Rule,  tha  NYSE  Rule,  the  AaaacJtula. 
and  the  Phbc  Rule,  tmsthar  with  the  Act  aod  tha 
Investment  Adilsws  Act  of  1940,  the  rules 
thersundar,  and  the  other  rules  of  the  SROs,  satisfy 
the  requirements  of  the  Telemarlceling  Act  becauae 
the  applicable  provisions  of  such  laws  and  rules  are 
substantially  similar  to  the  FTC  Rules  except  for 
those  FTC  Rules  that  involve  areas  already 
extensively  regulated  by  existing  securities  lawa  or 
regulations  or  activities  inapt>Ucable  to  aacuritiea 
transactiona.  SecuritieB  Exchange  Act  Ralaaae  No. 
3S480  (Apr.  7. 1006)62  FR  18666  (Apr.  16, 1006). 

CootiBiMd 
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purpose  of  the  proposed  rule  change  is 
to  amend  PCX  Rule  9.20  in  response  to 
the  Commission's  request  that  SROs 
promulgate  ruJes  substantially  similar  to 
applicable  provisions  of  the  FTC  Rules 
adopted  pursuant  to  the  Telemarketing 
Act. 

Time  Limitations  and  Disclosure.  The 
proposed  rule  change  adds  new  Rule 
9.20(b)(1)  to  prohibit  a  member  or 
person  associated  with  a  member  from 
making  outbound  telephone  calls  to  a 
member  of  the  public's  residence  for  the 
purpose  of  soliciting  the  purchase  of 
securities  or  related  services  at  any  time 
other  than  between  8  a.m.  and  9  p.m. 
local  time  at  the  called  person's  location 
and  to  require,  under  proposed 
paragraph  (b)(2)  to  Rule  9.20,  such 
member  or  associated  person  to 
promptly  disclose  to  the  called  person 
in  a  clear  and  conspicuous  manner  the 
caller's  identity  and  firm,  the  telephone 
number  or  address  at  which  the  caller 
may  be  contacted,  and  that  the  purpose 
of  the  call  is  to  solicit  the  purchase  of 
securities  or  related  services. 

Proposed  paragraph  (b)(3)  to  Rule  9.20 
creates  exemptions  bom  the  time-of-day 
and  disclosure  requirements  of 
paragraphs  (1)  and  (2)  for  telephone 
calls  by  associated  persons,  or  other 
associated  persons  acting  at  the 
direction  of  such  persons  for  purposes 
of  maintaining  and  servicing  existing 
customers  assigned  to  or  under  the 
control  of  the  associated  persons,  to 
certain  categories  of  "existing 
customers."  Proposed  paragraph  (3) 
defines  "existing  customer"  as  a 
customer  for  whom  the  broker  or  dealer, 
or  a  clearing  broker  or  dealer  on  behalf 
of  the  broker  or  dealer,  carries  an 
account.  Proposed  subparagraph  (3)(A) 
exempts  calls  to  an  existing  customer 
who,  mthin  the  preceding  twelve 
months,  has  effected  a  securities 
transaction  in,  or  made  a  deposit  of 
funds  or  sectuities  into,  an  account 
under  the  control  of  or  assigned  to  tJhe 
associated  person  at  the  time  of  the 
transaction  or  deposit.  Proposed 
subparagraph  (3)(B)  exempts  calls  to  an 
existing  customer  who,  at  any  time,  has 
efEocted  a  securities  transaction  in,  or 
made  a  deposit  of  funds  or  securities 
into,  an  account  under  the  control  of  or 
assigned  to  such  associated  person  at 
the  time  of  the  transaction  or  deposit,  as 
long  as  the  customer's  account  has 
earned  interest  or  dividend  income 
during  the  preceding  twelve  months. 


Proposed  subparagraph  (3)(C)  exempts 
telephone  calls  to  a  broker  or  dealer,  the 
proposed  rule  change  also  expressly 
clarifies  that  the  scope  of  this  rule  is 
limited  to  the  telemarketing  calls 
described  herein:  the  terms  of  the  Rule 
do  not  otherwise  expressly  or  by 
implication  impose  on  members  any 
additional  requirements  with  respect  to 
the  relationship  between  a  member  and 
a  customer  or  between  a  person 
associated  with  a  member  and  a 
customer. 

Demand  Draft  Authorization  and 
Recordkeeping.  The  proposed  rule 
change  adds  Rule  9.20(d)  to:  (i)  Prohibit 
a  member  or  person  associated  with  a 
member  from  obtaining  from  a  customer 
or  submitting  for  payment  a  check, 
draft,  or  other  form  of  negotiable  paper 
drawn  on  a  customer's  checking. 
savings,  share,  or  similar  account 
("demand  draft")  without  that  person's 
express  written  authorization,  which 
may  include  the  customer's  signature  on 
the  instrument;  and  (ii)  require  the 
retention  of  such  authorization  for  a 
period  of  three  years. 

Telemarketing  Scripts.  The  proposed 
rule  change  also  amends  the  diefinition 
of  "sales  literature"  contained  in  Rule 
9.23  to  include  "telemarketing  scripts" 
within  that  definition.  This  will  require 
telemarketing  scripts  to  be  retained  for 
a  period  of  three  years. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  the  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5)  >3  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Ck)mments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change.  >* 


m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Stiwt,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-36 
and  should  be  submitted  by  December 
3, 1997. 

IV.  Cooiminion's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Conunission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and.  in  particular. 
with  Section  6(b)(5)  of  the  Act "  which 
requires,  among  other  things,  that  the 
rules  of  the  exchange  be  designed  to 
prevent  further  fraudulent  and 
manipulative  acta  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and.  in  general,  to  protect 
investors  and  the  public  interest  i"  The 
proposed  rule  change,  as  amended,  is 
consistent  with  these  objectives  in  that 
it  imposes  time  restriction  and 
disclosuure  requirements,  with  certain 
exceptions,  on  members'  telemariieting 
calls,  requires  verifiable  authorisation 
from  a  customer  for  demand  drafts,  and 
prevents  members  from  engaging  in 
certain  deceptive  and  abusive 
telemarketing  acts  and  practices  while 


Accordingly,  tbe  CommiMion  ha*  detenniiied  thM 
no  ■dditioaal  rulemaking  is  reqtiiivd  by  it  under  tba 
Telnnarketing  Act.  Id  Notwithstanding  this 
determination,  the  Commission  still  expects  the 
Boston  Stock  Exchange,  the  Cincinnati  Stock 
Exchange,  and  the  Chicago  Exchange  to  file  similar 
ptopoaala. 


»15U.S.C78J(bK5). 

**The  Commisaion,  however,  received  two 
comment  letters  on  a  NASD  proposal  (SR-NASD- 
96-28),  which  is  substantially  similar.  See  Letter 
from  Brad  N.  Bernstein.  Assistant  Vice  President 
and  Senior  Attorney,  Merrill  Lynch,  to  Jonathan  G. 
Katz.  Secretary.  SBC.  dated  Aug.  19, 1996  ( "Merrill 
Lynch  Latter"),  and  LaOer  from  France*  M.  Stadler. 


Associate  Counsel,  Inveatmant  Company  Institute 
("IQ").  to  Jonathan  G.  KaU.  Secretary,  SEC.  dated 
Aug.  Z1 .  1996  ("la  Letter").  For  a  diacu**ion  of  the 
letters  and  responses  thereto,  see  Sacuiitie* 
Exchange  Act  Relaese  No.  38009  (Dec.  2. 1996) 
(approving  File  Na  SR-NASD-fl6-28J. 

«MS  U.S.C  78l(bX5). 

**In  approving  this  rule,  the  Commission  ha* 
coosidereKJ  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  Ibiination  15 
U.S.C  TSdf). 
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allowing  for  legitimate  telemarketing 
ac:tivities. 

The  Conunission  believes  that  the 
amendments  to  Rule  9.20,  prohibiting  a 
member  of  person  associated  with  a 
member  from  making  outbound 
telephone  calls  to  the  residence  of  any 
person  for  the  purpose  of  soliciting  the 
purchase  of  securities  or  related  services 
at  any  time  other  than  between  8  a.m 
and  9  p  jn.  local  time  at  the  called 
person's  location,  without  prior  consent 
of  the  person,  is  appropriate.  The 
Commission  notes  that,  by  restricting 
the  times  during  which  a  member  of  a 
person  associated  with  a  member  may 
call  a  residence,  the  proposal  furthers 
the  interest  of  the  public  and  provides 
for  the  protection  of  investors  by 
preventing  members  and  member 
organizations  from  engaging  in  ** 
unacceptable  practices,  such  as 
persistentiy  calling  members  of  the 
public  at  unreasonable  hours  of  the  day 
and  night 

The  Commission  also  believes  that  the 
amendments  to  Rule  9.20,  requiring  a 
member  of  person  associated  with  a 
member  to  promptiy  disclose  to  the 
called  person  in  a  clear  and 
conspicuous  manner  the  caller's 
identify  and  firm,  telephone  number  or 
address  at  which  the  cidler  may  be 
contacted,  and  that  the  purpose  of  the 
call  is  to  solicit  the  purchase  of 
securities  or  related  services,  are 
appropriate.  By  requiring  the  caller  to 
identify  himself  or  herself  and  the 
purpose  of  the  call,  the  Rule  assists  in 
the  prevention  of  fraudulent  and 
manipulative  acts  and  practices  by 
providing  investors  with  information 
necessary  to  make  an  informed  decision 
about  purchasing  securities.  Moreover, 
by  requiring  the  associated  person  to 
identify  the  firm  for  which  the  caller  is 
being  contacted,  the  Rule  encourages 
responsible  use  of  the  telephone  to 
market  securities. 

The  Commission  also  believes  that 
Ride  9.20.  creating  exemptions  from  the 
time-of-day  and  disclosure  requirements 
for  telephone  calls  by  associated 
persons,  or  other  associated  persons 
acting  at  the  direction  of  such  persons, 
to  certain  categories  of  "existing 
customers"  is  appropriate.  The 
Commission  believes  it  is  appropriate  to 
create  an  exemption  for  calls  to 
customers  with  whom  there  are  existing 
relationships  in  order  to  accommodate 
personal  and  timely  contact  with  a 
broker  who  can  be  presumed  to  know 
when  it  is  convenient  for  a  customer  to 
respond  to  telephone  calls.  Moreover, 
such  an  exemption  also  may  be 
necessary  to  accommodate  trading  with 
customer  in  multiple  time  zones  across 
the  United  States.  The  Commission, 


however,  believes  that  the  exemption 
from  the  time-of-day  and  disclosure 
requirements  should  be  limited  to  calls 
to  persons  with  whom  the  broker  has  a 
least  a  minimally  active  relationship.  In 
this  regard,  the  Commission  believes 
that  Rule  9.20  achieves  an  appropriate 
balance  between  providing  protection 
for  the  public  and  the  members'  interest 
in  competing  for  customers. 

The  Commission  also  believes  that  the 
amendment  to  Rule  9.20,  requiring  diat 
a  member  or  a  person  associated  with  a 
member  obtain  from  a  customer,  and 
maintain  for  three  years,  express  written 
authorization  when  submitting  for 
payment  a  check,  draft,  or  other  form  of 
negotiable  paper  drawn  on  a  customer's 
checking,  savings,  share  or  similar 
account,  is  appropriate.  The 
Commission  notes  that  requiring  a 
member  or  person  associated  with  a 
member  to  obtain  express  written 
authorization  from  a  customer  in  the 
above-mentioned  circumstances  assists 
in  the  prevention  of  fraudulent  and 
manipulative  acts  in  that  it  reduces  the 
opportunity  for  a  member  or  person 
associated  with  a  member  to 
misappropriate  customers'  hmds. 
Moreover,  the  Commission  believes  that 
by  requiring  a  member  or  person 
associated  with  a  member  to  retain  the 
authorization  for  three  years.  Rule  9.20 
protects  investors  and  the  public 
interest  in  that  it  provides  interested 
parties  with  the  ability  to  acquire 
information  necessary  to  ensure  that 
valid  authorization  was  obtained  for  the 
transfer  of  a  customer's  funds  for  the 
purchase  of  a  security. 

The  Commission  also  believes  that  the 
amendment  to  Rule  9.23  requiring  the 
retention  of  telemarketing  scripts  for 
three  years  is  appropriate.  By  requiring 
the  retention  of  telemarketing  scripts  for 
three  years.  Rule  9.23  assists  in  the 
prevention  of  fraudulent  and 
manipidative  acts  and  practices  and 
provides  for  the  protection  of  the  public 
in  that  interested  parties  will  have  the 
ability  to  acquire  copies  of  the  scripts 
used  to  solicit  the  purchase  of  securities 
to  ensure  that  members  and  associated 
persons  are  not  engaged  in  unacceptable 
telemarketing  practices. 

Finally,  the  Commission  believes  that 
the  proposed  rule  achieves  a  reasonable 
balance  between  the  Commission's 
interest  in  preventing  members  from 
engaging  in  deceptive  and  abusive 
telemarketing  acts  and  the  members' 
interest  in  conducting  legitimate 
telemarketing  practices. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  Nos.  1  and  2. 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 


Federal  Register.  The  proposal  is 
identical  to  the  NASD  and  MSRB  rules, 
which  were  published  for  comment  and, 
subsequenUy,  approved  by  the 
Commission.  The  approval  of  the  PCX's 
rules  provides  a  consistent  standard 
across  the  industry.  In  that  regard,  the 
Conunission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act^' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i"  that  the 
proposed  rule  change  (SR-4'CX-87-36)r 
including  Amendment  Nos.  1  and  2,  is 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  puisuaqt  to  deiagatad 
authority.*" 

Maigarat  H.  McFariaad. 
Deputy  Secretary.  ■  i 

[FR  Doc.  97-29748  Filed  11-10-97;  8:45  am) 
BHJJNS  COOC  Wlfr-SI-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collwtion  AvaitaM*  for  Public 
Comments  and  Racommondations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annotuices  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new.  and/or  currenUy 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  Janliary  12. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ciutis  B.  Rich.  Management  Analyst. 
Small  Business  Administration.  409  3rd 
Street,  S.W.,  Suite  5000,  Washington, 
D.C.  20416.  Phone  Number:  202-205- 
6629. 

SUPPLEMENTARY  INFORMATION: 

Title:  "Small  Disadvantaged  Business 
Certification  Application". 

Type  of  Request:  New  Collection. 

Form  No:  N/A. 

Description  of  Respondents:  Small 
Businesses  seeking  certification  as  a 
Small  Disadvantaged  Business. 

Ann  ual  Responses:  1 00 ,000. 

Annual  Burden:  5,000. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Patricia  A.  Lefevre,  Office  of  Minority 
Enterprise  Development,  Small  Business 
Administration,  409  3rd  Street,  S.W., 
Suite  8000,  Washington.  D.C.  20416. 
Phone  No:  202-205-6416.  Send 


"15U.S.C78f. 


"15U.S.C.  78»(b)(2). 
1*17  CFR  200.30-3(aXl2). 
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comments  regarding  whether  this 
information  collection  is  necessary  for 
the  proper  performance  of  the  function 
of  the  agency,  accuracy  of  burden 
estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Datad:  October  31. 1997. 
JaoqiMliiie  White, 

Chiaf.  Administrative  Information  Branch. 
(FR  Doc.  97-29755  Filed  11-10-97;  8:45  am] 


Dated:  Octobar  27. 1997. 
TaoqaeUM  Whila, 

Chief.  Adminittrative  Information  Branch. 
(FR  Doc.  97-29756  Filed  11-10-97;  8:45  am] 
iHJJNOOOOC  MM-ai-r 

«NMLL  BUSINESS  AOMMISTRAHON 


SMALL  BUSINESS  ADMINISTRATION 

Raporting  and  Racordfcaaping 
RtquirsnMnts  Undw  0MB  Review 

ACnON:  Notice  of  reporting  requirements 
submitted  for  review. 


V.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recortikeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  December  12,  1997.  If  you 
intend  to  comment  but  cannot  prepare 
comments  prompdy,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Qearance  Officer  before  the  deadline. 

OOFCS:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Agency  Clearcunce  Officer:  Jacqueline 
White,  Small  Business  Administration. 
409  3rd  Street,  S.W.,  5th  Floor, 
Washington,  D.C  20416;  Telephone: 
(202) 205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory, 
Affairs  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Title:  "Mentor  Information  Forms". 

Form  No's:  SBA  Forms  2031.  2031A. 
B.  C.  D.  E.  F.  G,  H. 

Frequency.  On  Occasion. 

Description  of  Respondents: 
Entrepreneurial  Women  and  Women 
Business  Owners. 

Annual  Responses:  10.000. 
Annual  Burden:  2,000. 


•2M41 


CofranonwMlth  Of  ftM  NorttMm 
Mariana  Islands 

The  Islands  of  Saipan  and  Tinian  in 
the  Commonwealth  of  the  Northern 
Mariana  Islands  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
Super  Typhoon  Joan  which  occurred 
October  18. 1997.  Ai^>lications  for  loans 
for  ph]r8ical  damages  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  December  29, 1997  and  for 
economic  injury  until  the  close  of 
business  on  July  29, 1998  at  the  address 
listed  below  or  other  locally  annotmced 
locations:  U.S.  Small  Business 
Administration,  Disaster  Area  4  Office, 
P.O.  Box  13795,  Sacramento,  CA  95853- 
4795. 

The  interest  rates  are: 


reroeni 

ForPtiysical  Damage 

Homeowners  Witt)  Credil 

Available  Elsewttere 

7.625 

Homeowners  WHtmut 

CredM  Avaiabie  Else- 

wtiera  — . 

3.812 

Businesses  With  Credit 

Avatfabie  Elsetwtiere 

8.00P 

Businesses  and  Noo-Piollt 

Organizations  Without 

Credtt  AvaMabie  Eise- 

where  

4.000 

It  Organizations)  With 

Credit  Avaiabie  Else- 

wttoro  

7.125 

For  Economic  Injury 

Businesses  and  SmaN  Ag- 

ricultural Cooperatives 

Without  Credtt  Available 

ElaowtMMO  »._.....« 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  298406  and  for 
economic  injury  the  number  is  963300. 

(Catalog  of  Federal  Domestic  Anistance 
Program  No*.  59002  and  59008.) 

Dated:  October  29, 1997. 
Aida  AlrarBZ, 
Administrator. 
[FR  Doc.  97-29757  Filed  11-10-97;  8:45  am] 


STATE  JUSTICE  INSTITUTE 

SunsMna  Act  MaaMng 

DATE  AND  TIME:  Monday,  November  17, 

1997;  9:00  a.m.-5:00  p.m. 

PLACE:  State  Justice  Institute,  1650  King 

Street,  Suite  600,  Alexandria.  VA  22314. 

MATTERS  TO  BE  CONSBERB):  FY  1997 

grant  requests,  internal  Institute 

business  matters. 

PORTIONS  OPBI  TO  THE  PUKJC:  All 

matters  other  than  those  noted  as  closed 

below. 

PORTXMS  CLOSED  TO  THE  PUMJC:  Internal 

personnel  matters  and  Board  of 

Directors'  committee  meetings. 

CONTACT  PBtSON  FOR  MORE  arORMATlON; 

David  L  Tevelin,  Executive  Director. 

State  Justice  Institute,  1650  King  Street. 

Suite  600,  Alexandria.  VA  22314.  (703) 

684-6100. 

David  L  Tevolia. 

fixocutive  Dtrector. 

[FR  Doc.  97-29840  Filed  11-7-97;  12:24  pm] 

BHXMQ  OOOC  I 


DEPARTMENT  OF  TRANSPORTATION 

FUad  During  Iha  Wsak  of  Octobar  31. 
1M7 

The  following  Agreements  Mrere  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number  OST-97-3053. 
Date  Filed:  October  28, 1997. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 

PTCl  Telex  Mail  Vote  894 

Chile-Brazil  fares 

rl-070j,  r2-072w,  r3-078m 

Intended  effective  date:  November  IS, 
1997. 

Docicet  Nujiil>er.- OST-97-3054. 
Date  Filed:  October  28, 1997. 
Parties:  Members  of  the  International 

Air  Transport  AssociatioiL 
Subject: 

PTC2  Telex  Mail  Vote  896 

TC2  Fares  from  Algeria 

Intended  efiiective  date:  November  15. 
1997. 

Docket  Number:  OST-97-3055. 
Date  Filed:  October  28. 1997. 
Parties:  Members  of  the  Intranational 

Air  Transport  Association. 
Subject: 

PTCl  2  SATL-EUR  0023  dated 
October  24, 1997 

South  AUantic-Europe  Expedited 
Resosrl-6 

r-1— 002r,  r-3— 076w.  r-5— 07eLL 
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r-2— 071y,  r-*— 078f.  1^-6— 085L 
Intended  Effective  Date:  December  1. 
1997. 
DocJcet  Number:  OST-97-3068. 
Dote  Filed:  October  30, 1997. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTC23  EUR-SEA  0042  dated  October 

7,1997 
Europe-Southecut  Asia  Resos  rl — 29 
Correction— PTC23  EUR-SEA  0043 

dated  October  21, 1997 
Minutes— PTC23  EUR-SEA  0044 

dated  October  24, 1997 
Tables— PTC23  EUR-SEA  Fares  0009 

dated  October  28, 1997 
Intended  effective  date:  April  1, 1998. 
Panlatto  V.  Twine, 
Documentary  Services. 
(FR  Doc.  97-29723  Filed  11-10-97;  8:45  am] 

BNJJNeCOOE  4t1S-a»-P 


DEPARTMENT  OF  TRANSPORTATION 

Notica  of  Application  for  Cartmcataa  of 
PuMIc  Convanlanoa  and  Nacaaaity  and 
Foraign  Air  Carrlar  Parmlts  RIad  Undar 
Subpart  Q  Durfna  the  Vlfaak  Ending 
Octobar  31. 1M7 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedtires. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  ot  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

DocJcet  Number:  OST-95-477. 

Date  Filed:  Octobw  31, 1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28, 1995. 

Description:  Application  of  L.B. 
Limited  pursuant  to  49  U.S.C.  41302, 
applies  for  amendment  and  re-issuance 
of  its  foreign  air  carrier  permit  to  engage 
in  scheduled  air  transportation  of 
persons,  property  tmd  mail  on  the 
following  Bahamas-U.S.  scheduled 
combination  route:  Freeport  on  the  one 
hand,  and  the  coterminal  points 
Adantic  aty,  NJ;  Pittsburgh,  PA;  _ 
Louisville,  KY;  Clearwater,  FL;  and 
Charleston,  SC  on  the  other  hand. 

Docicet  Number;  OST-97-3075. 

Date  Filed:  October  31, 1997. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28, 1997. 

Description:  Application  of  Northern 
Airlines  Corporation-,  pursuant  to  49 
U.S.C  41102  and  Subpart  Q  of  the 
Regidations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  scheduled  and  charter 
interstate  air  transportation  of  persons, 
property  and  mail,  and  respectfully 
requests  that  it  be  accomplished  through 
show  cause  or  other  expedited 
procedures. 

Docket  Number:  OST-97-3076. 

Date  Filed:  October  3 1 ,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  November  28, 1997. 

Description:  Application  of  Servicios 
Aereos  Profssionales,  S.A.,  piusuant  to 
Subpart  Q  and  Section  402  of  the 
Federal  Aviation  Act  of  1958,  applies 
for  issuance  of  an  iidtial  Foreign  Air 
Carrier  Permit,  to  operate  between  the 
Dominican  Republic  and  the  United 
States  imder  a  wet  lease  agreement 
PanlettB  V.  Twine. 
Documentary  Services. 
(FR  Doc.  97-29722  Filed  ll-10-«7;8:45  am] 
I  CODE  4tio-sa-p 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

Avistlon  Rulamaking  Advisovy 
Commltlaa;  Air  Carriar  Oparations 
laauaa — NawTask 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (AR/fC). 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 
RM  FURT>«R  MFORMATKM  CONTACT: 
Quentin  J.  Smith,  Federal  Aviation 
Administration  (AFS-200),  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  phone  (202) 
267-5819;  fax  (202)  267-5229. 

StlPPLEMENTARY  INRMMATION: 

Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 


includes  obtaining  advice  and 
recommendations  on  the  FAA's 
commitment  to  harmonize  its 
regulations  and  practices  v^rith  its 
trading  partners  in  Europe  and  rannda. 

One  area  ARAC  deals  with  is  air 
carrier  operations  issues.  These  issues 
involve  Uie  operational  requirements  for 
air  carriers,  including  crewmember 
requirements,  airplane  operating 
performance  and  limitations,  and 
equipment  requirements. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  tasks: 

Airplane  Pwimmance  Operatiag 
LiButatioiis 

1.  Review  FAA  and  JAA  airplane 
operational  performance  requiremenik 
(14  CFR  parts  121  and  135/JAR-fM>S) 
and  develop  a  list  of  differences 
between  the  two  sets  of  requirements, 
(use  should  be  made  of  preiiminaiy 
work  on  the  task  carried  out  by 
industry).  During  this  review,  if 
difiierences  are  identified  in  th» 
associated  certification  requirements, 
such  difiierence  should  be  reported  to 
the  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  and  the 
Harmonization  Management  Team  by 
the  FAA  and  JAA  contacts. 

2.  When  the  first  step  is  completed, 
explore  the  feasibility  of  harmoiuzation 
of  each  identified  difference  in  the 
following  order  of  priority:  Performance 
Class  A,  Class  B,  and  Class  C 

3/  Within  one  year  of  publication  of 
the  ARAC  task  in  the  Federal  Regtster. 
develop  recommendations  for  commoti 
(harmonized)  operational  performance 
requirements  for  those  items  identified 
under  item  above  as  being  feasible  for 
harmonizatioiL  If  the  working  group 
determines  FAA  rulemaking  is  required, 
that  determination  must  be  forwarded  to 
the  FAA  for  consideration  of  rulemaking 
priority,  resource  allocation,  and 
additional  tasking  to  ARAC,  as  . 
appropriate. 

Worldng  Group  Adivity  . 

The  Airplane  Performance 
Harmonization  Working  Group  Is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  that  tasks,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  air  carrier  operations  issues 
held  following  publication  of  this 
notice. 
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2.  Give  a  detailed  conceptual 
presentation  of  the  propoMd 
Tecommendations,  prior  to  proceeding 
with  the  work  stated  in  item  3  below. 

3.  Draft  an  appropriate  report. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider  air 
carrier  operations  issues. 

Participation  in  the  Working  Group 

The  Airplane  Performance 
Haimooization  Working  Group  is 
composed  of  experts  having  an  interest 
in  the  assigned  task.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee.. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
Mrrite  to  the  person  listed  under  the 
capUon  FOR  FURTHER  MFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the 
tasks,  and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 
request  will  be  reviewed  by  the  assistant 
chair,  and  the  individual  will  be 
advised  whether  or  not  the  request  can 
be  accommodated.  Requests  to 
participate  on  the  Airplane  Performance 
Harmonization  Working  Group  should 
be  submitted  no  later  than  January  2, 
1998.  To  the  extent  possible,  the 
composition  of  the  working  group  will 
be  balanced  among  the  aviation  interests 
selected  to  participate. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meeting  of  ARAC  will  be  open  to  the 
public.  Meetings  of  the  Airplane 
Performance  Harmonization  Working 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
with  an  interest  and  expertise  are 
selected  to  participate.  No  public 
announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  November  5, 
19B7. 

QumtiB ).  SmHw, 

Assistant  ExecutivB  Director,  for  Air  Carrier 
Operatione  Issues.  Aviation  RuJeoHiking 
Advisory  Committee. 
(FR  Doc.  97-29729  Filed  11-10-07;  8:45  am] 

■UMO  COOC  4ei«-19-M 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Joint  RTCA  Special 
Committee  180  and  Eurocae  Working 
Group  46  Meeting;  Design  Assurance 
Guidance  fof  AlrtNKne  Electronic 
Hardware     ^ 

Pursunt  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  5  U.S.C,  Appendix  2), 
notice  is  hereby  given  for  a  joint  RTCA 
Special  Coounittee  180  and  EUROCAE 
Working  Group  46  meeting  to  be  held 
December  3-5, 1997,  starting  at  8:30 
a.m.  on  December  3.  The  meeting  will 
be  held  at  RTCA,  Inc.,  1140  Connecticut 
Avenue,  NW..  Suite  1020,  Washington, 
IX:,  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman's  Introductory  Remarks;  (2) 
Review  and  Approval  of  Meeting 
Agenda;  (3)  Review  and  Approval  of 
Minutes  of  Previous  Joint  Meeting;  (4) 
Leadership  Team  Meeting  Report;  (5) 
Review  Action  Items;  (6)  FAR  part  21 
Revision  Activity  Report;  (7)  Review 
Issue  Logs;  (8)  Issue  Team  Status;  (9) 
Break  into  Teams;  (10)  Issue  Team 
Reports;  (11)  New  Items  for  Consensus; 
(12)  Special  Committee  190  Committee 
Activity  Report;  (13)  Other  Business; 

(14)  Establish  Agenda  for  Next  Meeting; 

(15)  Date  and  Place  of  Next  Meeting. 

Attendance  is  op«i  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  coi><Bct  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington,  DC 
20036;  (202)  933-9339  (phone);  (202) 
933-9434  (fax);  or  http://www.rtca.oig 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Waalungton,  DC,  on  November  3, 
1907. 

Janice  L.  Petan, 

Designated  Ofpcial. 

[FR  Doc.  97-29725  Filed  11-10-97;  8:45  am] 

MLLMO  GOOC  4ei«-13-M 


Resesrch  and  Special  Programs 
Administration 

[Notice  97-13] 

Safety  Advisory:  Unautttorlzed  Cans 
Used  to  Package  and  Transport  HC- 
12a®,  a  Liquefied  Petroleum  Gas 

AQBICY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Safety  advisory  notice. 

SUiMURY:  This  is  to  notify  the  public 
that  cans  labeled  as  DOT-2Q  containing 
HC-12a®,  a  liquefied  petroleum  gas, 
packaged  and  distributed  by  OZ 
Technology,  Inc.  (OZ),  Rathdrum,  Idaho 
are  imauthorized  for  the  packaging  and 
transportation  of  HC-12a®,  and  that 
tests  on  these  cans  show  that  they  may 
fail  8t  ambient  temperatures  normally 
encountered  in  transportation.  Pailiue 
of  cans  containing  a  liquefied  petroleum 
gas  could  result  in  serious  personal 
injury,  death,  and  property  damage. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Raymond  L.  LaMagdelaine,  Chief, 
Special  Investigations,  telephone  (202) 
366—4700,  Office  of  Hazardous  Materials 
Enforcement,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  S.W.,  Washington,  D.C 
20590-0001. 

SUPPI.BIENTARY  INFORMATION:  The 
Hazardous  Materials  Regulations  (HMR) 
(49  CFR  Parts  171-180)  authorize 
certain  specification  containers  for 
liquefied  petroleum  gas.  A  specification 
DOT-2Q  container  may  be  used  if 
quantity  and  pressure  limits  are  met 
Specification  DOT-2Q  cans,  when  not 
equipped  with  a  pressure  relief  device, 
are  authorized  to  transport  liquefied 
petroleum  gas  with  a  vapor  pressure  not 
exceeding  35  p.s.i.g.  at  70°  F.  and  100 
p.s.i.g.  at  130*  F.  (49  CFR 
173.304(d)(3Hu)).  The  cans  used  by  OZ 
to  package  HC-12®  have  no  pressure 
relief  device.  According  to  the  OZ 
Material  Safety  Data  Sheet  (MSDS),  the 
vapor  pressure  of  HC-12a®  is  72  p.s.i.g. 
at  70"  F.  Therefore,  a  DOT-2Q  can  is  not 
authorized  for  shipment  of  HC-12a®. 

When  a  DOT-2Q  can  is  authorized, 
the  HMR  require  that  "[ejach  completed 
container  filled  for  shipment  must  have 
been  heated  until  contents  reached  a 
minimum  temperature  of  130*  F., 
without  evidence  of  leakage,  distortion, 
or 

defect."  (49  CFR  173.304(d)(3)(ii] 
Note  1)>  RSPA  had  18  cans  of  HC-12a® 
tested  by  an  independent  test 
laboratory.  Of  the  18  cans  tested,  six 
cans  burst  (i.e.,  the  valve  assembly 
separated  from  the  can),  three  leaked, 
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and  seven  distorted.  All  18  cans  tasted 
ware  orer-piessuiiaed  at  70*  F.  and 
those  cans  that  did  not  leak  or  buzst 
prior  to  130*  F  weca  also  over- 
piessuiised. 

A  psnoa  wlio  possesses  a  can  of  HC- 
12a®  described  in  this  aafaty  notice 
should  ensure  diat  the  can  is  not  offared 
for  transportation  w  transported  and 
that  it  is  stored  in  a  cool  or  refrigerated 
location.  If  you  have  further  questions, 
please  contact  Mr.  LaMagdelaine. 

Issued  in  Washingtoo,  D.C  on  Noveaber  5, 
1997. 

AlMLEobarlB, 

Associate  Administrator  for  HoMordouM 

hiatmals  Safety. 

(FR  Doc  97-2S720  FUed  ll-10-«7: 8:45  ass) 


DEPARTMBIT  OF  TRANSPOflTATlON 


AOeiCY:  Research  and  Special  Prograios 
AdministratioB  (RSPA),  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin. 

WMMAirr:  R^A  is  issuing  an  advisocy 
bulletin  to  owmers  and  operators  of 
Hazardous  Liquid  and  Natural  Gas 
Pipelines.  The  bulletin  advises  the 
industry  about  potential  failure  of  check 
valves  following  remanufacture. 
ADDRESSES:  This  document  can  be 
viewed  on  the  Office  of  Pipeline  Safety 
(OPS)  home  page  at:  http://ops.doLgov. 
FOR  FURTNEN  SVOMIAnON  CONTACT: 
Linda  Daugherty,  (202)  366-4577. 

aUPPLSmfTARY  samwation: 


In  a  recent  accident,  a  hazardous 
liquid  pipeline  cleaning  pig  was  late 
arriving  at  a  pump  station.  The  pig  was 
thought  to  be  lodged  in  dte  chedc  valve 
due  to  the  noise  level  at  the  valve.  The 
valve  was  equipped  with  a  lock  open 
device  and  the  wrench  was  locked  in 
the  (man  position  by  a  bolt  intended  for 
that  mnction.  An  attempt  wras  made  to 
remove  the  bolt  from  the  operating 
handle  on  the  check  valve  in  mdar  to 
exercise  the  valve  and  dislodge  the 
cleaning  pig.  The  wrench  locking  bolt 
was  moved  about  one-half  of  a  turn  and 
the  shaft  unexpectedly  blew  out  of  die 
valve  releasing  liquefied  petroleum  gss 
into  the  envirmiment  The  on-site  vahre 
inspection  indicated  that  the  valve  stem 
was  held  in  piece  only  by  the  locking 
boh.  Tlie  clapper  and  hinge  were 


detached  and  the  set  screwrs  wen 

n.  Advlaery  Bidlalfa  (Ani-67-64 

To:  Ovnun  and  Opsntois  of 
Hazardous  Liquid  and  Natural  Gas 
Pipelines. 

Subject:  Potential  I^ure  of  Check 
Valves  Following  Remanufacturing. 

Purpose:  Inform  system  owners  and 
operators  of  the  need  to  inspect/test 
remanufactured  check  valves. 

i^dvisoiy.- Recent  information 
discovered  during  the  course  of  an 
Office  of  Pipeline  Safety  (CX^)  accident 
investigation  indicates  certain  older 
check  valves  virera  not  remanufactured 
within  specified  tolefances.  Significant 
difiiarences  were  found  in  sevonl  of  the 
same  tjrpe  of  remanufisctured  check 
valves.  Allof  die  shafts  were  difierent 
and  nc»e  otxbe  valves  appear  to  m^ch 
the  description  given  in  the  check  valve 
leaianufBCturo  procedure.  Additionally, 
the  valves  were  assemUed  difiierenUy. 
Evaluation  of  other  remanufactured 
check  valves  also  shows  evidence  of 
improper  reassembly. 

RemanufKtured  check  valves  shotdd 
undergo  a  therongji  quality  assessment 
to  asstue  tolerances  are  within  design 
parameters,  particularly  valves  wh«e 
the  shaft  is  retained  inside  the  valve  by 
set  screws.  Operators  should  consider 
including  testing  or  inspection  as  part  of 
the  quality  assessment  Remanufactured 
cheoc  valves  cuziendy  in  service  are 
included  in  this  advisory  because 
damage  to  a  pipeline  and  release  at 
pressmiaed  product  may  occur  as  a 
result  of  improper  remanufacturing  of 
check  valves. 

OPS  recommends  operators  also  be 
aware  of  an  October  20, 1997, 
Environmental  Protection  Agmcy  ^A) 
and  Occupational  Safiaty  and  Health 
Administration  Joint  Safety  Alert  (Alert) 
concerning  a  similar  but  unrelated 

Eroblem  with  certain  types  of  check  and 
utterfly  valves.  Acooiding  to  the  Alert, 
CCTtain  types  of  chedc  and  butterfly 
valves  can  undergo  shaft-disk  separation 
and  fail  catastrophically  or  "blow-out". 
For  more  informstion  on  the  Alert,  visit 
the  EPA  CEPPO  home  page  at  ht^-7/ 
wrww.qia.gov/8wercepp/  or  contact  the 
Emergency  Planning  cmd  Comnmnity 
Right-to-Know  HotUna  at  1-800-424- 
9346  or  703-412-9810. 

(49  \JS.C  Chaptar  601;  49  CFR  1.53) 

Issued  in  Washingloa.  D.C  tm  Noveaabar  5, 
1997. 

Slaosf  L.  Gnard, 

Acting  JXrector  for  ProgramDevdopaimtL 
[FR  Doc  t7-2«721  Piled  11-10-97;  8:45  am] 


DEPARTMENT  OFTIUMSPORTATION 


of  WayMI^ 


The  Surface  Transportation  Boardhae 
received  a  request  from  Covington  h 
Burling  on  bciialf  of  Union  Pacific 
Corporation  (WB468-4— 10/28/97),  for 
permission  to  use  certain  data  from  the  ■ 
Board's  Carioad  Waybill  Samples.  A 
copy  of  the  request  may  be  obtained 
from  the  Office  of  Economics, 
Environmental  Analjrsis,  and 
Administration. 

The  wa3rbiU  sample  contains 
ctmfidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  thek 
obfsctions  with  the  Director  of  the 
Board's  Office  of  Economics. 
Envimnmenlal  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  tills  notice.  The  rules  fDr 
release  of  waybill  data  are  codified  et  40 
CFR  1244.6. 

Contact  jamas  A.  Nash.  (20^  505-1542. 
VarMeA.WMIlaBM, 
Sacntory. 
[FR  Doc  87-29767  Filed  11-10-97;  8:45  am) 


DEPARTMENT  OF  THE  TREASURY 


Quartarty  IR8  imaraal  I 
Caltulallinj  liilaiaal  mi  Owaiiiiie 
Accounts  and  Rafundaon  Cuslonia 


AOCNCr.  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  advises  die  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts  and 
refunds  of  Custmns  duties.  For  the 
quarter  beginning  October  1, 1997,  the 
rates  will  remain  at  8  percent  for 
overpayments  and  9  percent  for 
underpayments.  This  notice  is 
publisned  for  the  convenience  of  the 
importing  public  and  Custuns 
personneL 

EFFECTIVE  DATE:  October  1. 1997. 

FOR  FIMTMER  SrOfWATION  contact; 
Ronald  W3rman,  Accounting  Sendees 
Division,  Accounts  Receivable  Group. 
6036  Lakeside  Boulevard,  Indianapolis, 
hidiana  46278,  (317)  296-1200. 
extension  1349. 
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Background 

Pmsxiant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29, 1965 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C:  6621  and  6622.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  interest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 

The  interest  rates  are  determined  by 
the  Internal  Revenue  Service  (IRS)  on 
behalf  of  the  Secretary  of  the  Treasury 
based  on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less,  and  fluctuate 
quarterly.  The  rates  eSective  for  a 
quarter  are  determined  during  the  first- 
month  period  of  the  previous  quarter. 

The  IRS  announced  September  12, 
1997,  that  the  rates  of  interest  for  the 
first  quarter  of  fiscal  year  (FYl  1996  (the 
period  of  October  l-Decembw  31, 1907) 
will  remain  at  8  percent  for 
overpayments  and  9  percent  for 
underpa)rments.  These  interest  rates  are 
8ub)ect  to  change  for  the  second  quarter 
of  FY-1998  (the  period  of  January  1- 
March  31. 1998). 

For  the  convenience  of  the  importing 
pabiic  and  Customs  personnel  the 
following  list  of  Internal  Revenue 
Service  interest  rates  used,  since  July  1, 
1975  to  date,  to  calculate  interest  on 
overdue  accounts  and  refunds  of 
Customs  duties,  is  published  in 
summary  format 


^Sf* 

EndNig 

Under- 
payments 

Over-pay- 
ments 

(percent) 

(percent) 

070175 

013176 

9 

9 

020176 

013178 

7 

7 

020178 

013180 

6 

6 

020180 

013182 

12 

12 

020182 

123182 

20 

20 

010183 

063083 

16 

IB 

070183 

123184 

11 

11 

010185 

063085 

13 

13 

070185 

123186 

11 

11 

010186 

063086 

10 

10 

070186 

123186 

9 

9 

010187 

093087 

9 

8 

100187 

123187 

10  . 

9 

010188 

033188 

11 

10 

040188 

093088 

10 

9 

100188 

033189 

11 

10 

040189 

093089 

12 

11 

Daqirwinq 

Ending 

Under- 
payments 

Over-pay- 
menls 

. 

(percent) 

(percent) 

100189 

033191 

11 

10 

040191 

123191 

10 

010192 

033192 

9 

040192 

093092 

8 

100192 

063094 

7 

070194 

093094 

8 

100194 

033196 

9 

040196 

063095 

10 

070195 

033196 

9 

040196 

063096 

8 

070196 

033197 

9 

Dated:  November  5, 1997. 
Smmmri  H.  ■■■Irs, 
Acting  Conuaissioner  of  Customs, 
(PR  Doc.  97-2«663  Filed  11-10-97;  8:45  am) 


OEPARTMBfT  OF  THE  TREASURY 


Fiscal  Service 

IMS  Fm  Schedule  for  the 
U.S.  TrMSury 
neia  at  rwammt 


Trancfer  of 


AOENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Department  of  the 
Treasuiy. 
ACTION:  Notice. 

smMMRV:  The  Department  of  the 
Treasury  is  announcing  the  schedule  of 
fees  to  be  charged  in  1998  on  the 
transfer  of  book-entry  Treasury 
saciirities  between  depository 
institution  accounts  maintained  at 
Federal  Reserve  Banks  and  Branches,  as 
well  as  transfers  to  and  from  Federal 
Reserve  Bank  accounts. 
fcf-ffcCIIVE  DATE:  January  1. 1998. 
RM  RNmCR  WronMATIOI  CONTACT: 
Carl  M.  Locken,  Jr.,  Assistant 
Commissioner  (Financing),  Bureau  of 
the  Public  Debt,  Room  534.  E  St 
Building,  Washington,  D.C.  20239- 
0001,  telephone  (202)  219-3350. 
Diane  M.  Polowczuk.  Government 
Securities  Specialist,  Bureau  of  the 
Public  Debt  Room  534.  E  St. 
Building,  Washington,  D.C  20239- 
0001,  telephone  (202)  219-3350. 
SUPPLafCNTARY  MFOfMATION:  On 
October  1 .  1985,  the  Department  of  the 
Treasury  established  a  fee  schedule  for 
the  transfer  of  Treasury  book-entry 
securities  between  one  book-entry 
account  to  another  book-entry  account 
of  the  same  depository  institution,  and 
between  the  accounts  of  one  depository 
institution  and  the  accounts  of  another 
depository  institution  that  maintain 
their  accounts  at  Federal  Reserve  Banks 
and  Branches.  This  fee  schedule  also 
applies  to  the  book-entry  transfer  of 


securities  between  depositary 
institution  accounts  and  Federal 
Reserve  Bank  accounts. 

Based  on  the  latest  review  of  book- 
entry  costs  and  volumes,  the  Treasury 
has  decided  that  the  fees  for  seciuities 
transfers  in  1998  should  remain 
imchanged  from  the  levels  ciurently  in 
effect. 

The  faes  described  in  this  notice 
apply  only  to  the  transfer  of  Treasuiy 
book-entry  securities.  The  Federal 
Reserve  System  assesses  the  fees  to 
recover  the  costs  associated  with  the 
processing  of  the  funds  component  of 
Treasury  book-entry  transfiw  messages, 
as  well  as  the  costs  of  providing  book- 
entry  services  for  Government  agencies. 
Information  concerning  book-entry 
transfers  of  government  agency 
securities,  which  are  priced  by  the 
Federal  Reawve  System,  is  sat  out  in  a 
separate  notice  published  by  the  Board 
(rf  Governors  of  the  Federal  Reserve 
S]rstem. 

The  following  is  the  Treasury  fee 
schedule  that  will  be  effective  January  1, 
1996,  for  the  Treasury  book-entry 
transfer  service: 

1996  Fee  Schedule 


Ov4ine  transfers  cwlginBied 

On-tine  reversai  transfara  raoaived 

Otf-Nna  transfers  originelad 

un-me  aansms  receivea  »»... 

OfMine  reversal  transfers  leoeivad 


Coat  par 
transisr 


SI  .66 
1.66 
9.40 
9.40 
9.40 


Dated:  October  31. 1997. 
GoraUMoipliy. 

Fiscal  Assistant  Secretaiy. 

(FR  Doc.  97-29719  Filed  11-10-97;  8:45  am] 


DEPARTMEHT  OF  THE  TREASURY 

Fiscal  Servico 

Sufoty  Companiea 

Federal  Bonds  T( 

Authority  ^ 

AiGENCV:  Financial  Management  Service, 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Surety  Companies  Acceptable 

on  Federal  Bonds  Termination  of 

Authority:  CumtSsrland  Surety 

Insurance  Company,  Inc. 

SUMMAtrr:  Dept  Circ.  570, 1997-^lev., 
Supp.  No.  2. 

FOR  RmTHER  WrOWiATION  CONTACT: 
Surety  Bond  Branch  (202)  874-6779. 
8UPn£MB«TAI«Y  MFOfMATION:  Notice  is 
hereby  given  that  the  Certificatioil  of 
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Authority  issued  by  the  Treasiuy  to 
Cimiberland  Surety  Insurance  Company, 
Inc.,  Lexington,  Kentucky,  under  the 
United  States  Code,  Title  31,  Sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Fedml  bonds  is  terminated 
effective  immediately 

The  Company  was  last  listed  as  an 
acceptable  siuety  on  Federal  bonds  at  62 
FR  35557.  July  1,1997. 

With  respect  to  any  bonds  currently 
in  force  with  Cumberland  Surety 
Insurance  Company,  Inc. ,  bond- 
approving  ofBcera  should  secure  new 
bonds  with  acceptable  sureties  in  those 


instances  where  a  significant  amount  of 
liability  remains  outstanding.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

The  Treasury  Department  Qrcular 
570  may  be  viewed  and  downloaded 
through  the  Internet  (http:// 
www.frns.  treas.gov/c5  70.html}  or 
throiigh  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  OfBce  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 


Circular  from  GPO,  use  the  following 
stock  number  048-000-00499-7. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Departmmit  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East-West 
Highway,  Room  6A14,  Hyattsville,  MD 
20782. 

Dated:  October  31, 1997. 
Diaaa  E.  Claric 

Assistant  Commissioner,  Financial 
Infonnaiion,  Financial  Managament  Savice. 
(FR  Doc.  97-29764  Filed  11-10-97;  8:45  am] 
MUMS  OOOa  tsiB  M  M 
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DEPARTMENT  OF  ENERGY 

Fwleral  Energy  Ragulatory 
Commission 

[DocfcM  No.  ER9e-218-000] 

Jerssy  Central  Power  &  UgM 
Company;  lAetropolltan  Edison 
Company;  Pennsylvania  Electrte 
Company;  NoUce  of  RHng 

Correction 

In  notice  document  97-29191 
beginning  on  page  59857,  in  the  issue  of 
Wednesday.  November  5, 1997,  make 
the  following  corrections: 

1.  On  page  59857,  in  the  third 
column,  the  docket  number  is  corrected 
to  read  as  set  forth  above. 

2.  On  page  59857,  in  the  third 
coltimn,  undOT  the  heading,  insert  the 
date  "October  30, 1997." 

MLUNQCOOE  ISOfrOI-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6916-e] 

Rnal  NPDES  General  Permit  for 
Discharge  From  New  and  Existing 
Sources  in  ttte  Offshore  Subcategory 
of  the  Oil  and  Gas  Extraction  Category 
for  the  Territorial  Seas  of  Louisiana 
(LAG260000) 

Correction 

In  notice  doomient  97-29152, 
beginning  on  page  59687,  in  the  issue  of 
Tuesday,  November  4, 1997,  make  the 
following  corrections. 

1.  On  page  59691,  in  the  first  column, 
at  the  end  of  the  entry  2.,  the  following 
equation  should  be  inserted: 
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\ 
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\3 
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-I 


J/ 


2.  On  page  59704,  in  the  first  column, 
in  the  FR  Doc.  line.  "11-4-97"  should 
read  "11-3-97". 

BKJJNOCOOE  1806-01-O 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1. 21.  and  74 

[MM  Docket  Na  97-217;  FCC  ST-aeOI 

MDS  and  ITFS  Two-Way 
Transmissions 

Correction 

Proposed  rule  document  97-29346 
was  inadvertently  published  in  the 
Rules  and  Regulations  section  of  the 
issue  of  Thursday,  November  6, 1997, 
beginning  on  page  60025.  It  should  have 
appeared  in  the  Proposed  Rules  section. 

BIUJNQCOOE  ia06«-O 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

CorPBCtion 

In  notice  doctmient  97-29084, 
appearing  on  page  59706,  in  the  issue  of 
Tuesday,  November  4, 1997,  make  the 
following  correction: 

On  page  59706,  in  the  third  coliunn, 
in  the  FR  Doc.  line,  "11-4-97"  should 
read  "11-3-97". 

BtLUNQOOOC  1606-01-O 
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OEPARTMEHT  OF  E0UCAT10N 

National  Canter  or  Centers  for 
fleeearch  in  Vocational  Education 

AQENCV:  Department  of  Education 
ACTION:  Notice  of  final  interpretation 
and  waivers. 


Vf:  The  Secretary  of  Education 
(Secretary)  annoimces  an  interpretation 
of  the  statute  authorizing  the  National 
Center  or  Centers  for  Research  in 
Vocational  Education  (National  Center), 
section  404,  Part  A,  Tide  IV  of  the  Carl 
D.  Perkins  Vocational  and  Applied 
Technology  Education  Act  of  1990 
(Act).  Under  the  interpretation,  the 
Secretary  has  the  authority  to  extend  the 
five-year  project  period  for  the  current 
National  Center  at  the  University  of 
California  at  Berkeley.  In  addition,  for 
the  National  Center  at  Berkley,  the 
Secretary  waives  the  regulations  in  34 
CFR  75.250  of  the  Education 
Department  General  Adnunistrative 
Regulations  (EDGAR),  which  provide 
that  the  Secretary  may  approve  a  project 
period  of  up  to  60  months;  the 
regulations  in  34  CFR  75.261(c)(2)  and 
(3)  of  EDGAR,  which  provide  for 
circumstances  under  which  the 
Secretary  may  extend  the  project  period 
of  an  award;  and  the  regulations  in  34 
CFR  413.4(a).  which  provide  that  the 
Secretary  designates  a  National  Center 
or  Centers  once  every  five  years. 
EFfECTTVE  DATE:  This  notice  becomes 
effective  on  December  12, 1997. 
FOR  FUfrmER  MK)««fUTK)M  CONTACT: 
Jackie  Friedehch  or  Pariece  Wilkins, 
Division  of  National  Programs,  Office  of 
Vocational  and  Adult  Education,  U.S. 
Department  of  Education  (Mary  E. 
Switzw  Building.  Room  4526).  600 
Independence  Avenue,  SW, 
Washington.  DC  20202-7242. 
Telephone  (202)  205-9071.  Internet 

address:  Jackie hiederichded.gov  and 

PBriece_wilkinaOed.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-677-8339  between  8  a.m.  and  8 
pjn..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  In 
December  1992,  after  a  competition 
conducted  under  the  authority  of 
section  404  of  the  Perkins  Act  and  the 
implementing  regulations  at  34  CFR  Part 
413.  the  Secretary  awarded  grants  to  the 
University  of  CaUfomia  at  Berkeley  to 


operate  the  current  National  Center  for 
Research  in  Vocational  Education.  At 
that  time,  the  Secretary  approved  a  five- 
year  project  period.  The  National  Center 
has  received  anniml  grant  awards  since 
December  1992  for  the  purpose  of 
conducting  applied  research  and 
development  activities  in  vocational 
education  as  well  as  nnnunl  mvmds  for 
the  purpose  of  conducting 
dissemination  and  training  activities  in 
vocational  education.  Section  3  of  the 
Act.  as  amended  by  Public  Law  101- 
392,  authorized  appropriations  for  Tides 
I  through  IV  of  the  Act  (including 
appropriations  for  the  National  Center) 
for  Fiscal  Years  (FYs)  1991. 1992, 1993. 

1994.  and  1995.  Calendar  year  1997  will 
be  the  fifth  year  of  the  project  period  for 
which  the  University  of  California  at 
Berkeley  was  selected  and  awarded 
grants  in  1992.  The  funds  awarded  to 
the  National  Center  in  December  of  1992 
were  utilized  by  the  University  of 
California  at  Brakeley  to  carry  out 
activities  in  1993.  Since  section  3  of  the 
Act  only  authorized  appropriations 
under  Perkins  Act  programs  through  FY 

1995,  FY  1996  Peridns  Act  programs 
were  extended  under  the  authority  of 
section  422  of  the  General  Education 
Provisions  Act  (Pub.  L.  103-382).  In  FY 
1997,  Perkins  Act  programs  that  were 
funded,  including  the  National  Center 
program,  operated  by  authority  of 
annual  congressional  appropriations. 

On  June  20, 1997,  the  Secretary 
published  a  notice  of  proposed 
interpretation  and  proposed  waiver  in 
the  Federal  Regurter  (62  FR  33726). 
Except  for  technical  revisiona  and  the 
waiver  of  34  CFR  75.261(c)  (2)  and  (3). 
there  are  no  differences  between  the 
proposed  and  final  interpretation  and 
waivers. 

Analysis  of  Comments 

Interpretation 

In  response  to  the  Secretary's 
invitation.  17  parties  submitted 
comments  on  the  notice  of  proposed 
interpretation  of  section  404  of  the 
Perkins  Act  and  on  the  proposed 
waivers  of  §§  75.250  and  413.4(a). 

Conunents:  All  seventeen  commenters 
supported  the  continuation  of  the 
National  Center  at  the  University  of 
California  at  Berlceley.  Fourteen  of  these 
conunenters  thought  the  National  Center 
should  continue  because  they  eithw 
benefited  from  or  were  pleased  with  the 
National  Center's  work.  Five 
commenters  agreed  with  the  Department 
that  the  National  Center  should  be 
continued  because  of  tmcertainties 
regarding  reauthorization  and  future 
funding  for  the  National  Center. 


Discussion:  The  Secretary  ia  also 
pleased  with  work  performed  by  the 
National  Center  at  the  University  of 
California  at  Berkeley.  The  National 
Center  has  provided  valuable  research 
in  tech-prep,  integration  of  academic 
and  vocational  education,  and  both 
performance  and  tldlls  standards. 
Moreover,  the  Secretary  believes 
Berkeley  is  likely  to  continue  to  operate 
a  National  Center  that  addresses  the 
needs  of  the  vocational  education 
community. 

The  tmcertainties  regarding 
reauthorization  and  future  fimding  for 
the  National  Center,  which  prompted 
the  Department  to  propose  the  notice  of 
interpretation  and  waivers,  remain.  The 
Secretary  continues  to  want  to  avoid 
holding  a  grant  competition  for  a  new 
National  CetoXeit  in  an  atmosphere  of 
uncertainty  in  which  potential 
applicants  would  not  have  critical 
information.  The  Secretary  is,  therefore, 
issuing  this  notice  of  interpretation  that 
will  enable  the  Department  to  continue 
the  existing  National  Center  beyond  the 
60-month  project  period,  with  new  work 
beniming  under  die  grants  in  1998. 

Change:  None. 

CoBunent:  One  commenter  strongly 
encouraged  the  National  Center,  durbig 
its  one-year  extension,  to  provide 
research  that  supports  a  strengthened 
State  leadership  role  for  vocational 
technical  education  and  to  conduct 
research  that  will  assist  States  in  critical 
issues  such  as  vocational  technical 
education's  role  in  welfare  reform,  and 
vocational  teacher  education. 

Discussion:  The  Secretary  believea 
that  one  of  the  most  important  activities 
of  the  National  Center  is  applied 
research  and  dissemination  that  help  to 
shape  the  futiu«  of  vocational  education 
and  that  are  especially  useful  to 
educators  in  strengthening  vocational 
education  progranu.  In  this  regard,  the 
Secretary  plans  for  the  National  Center 
to  enhance  its  dissemination  activities 
and  efforts  to  assist  States  and  localities 
to  address  their  needs.  During  the  1998 
project  period  the  National  Center  will 
provide  States  with  materials  and 
services  in  key  areas  of  need,  which 
may  include  use  performance  data, 
professioiud  development,  welfiare 
reform,  and  curricmum  integratfon.  and 
will  provide  technical  assistance  in  the 
use  of  the  National  Centn's  research 
finHingn  through  regional  woricahops. 

Change:  None. 

Waiver 

Comment:  None. 

Discussion:  In  order  to  extend  the 
five-year  project  period  for  the  cunent 
National  Center,  the  Secretary  has 
waived  34  CFR  75.250,  which  provides 
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that  the  Secretary  may  approve  a  project 
period  of  up  to  60  months,  and 
§  413.4(a),  which  provides  that  the 
Secretary  designates  a  National  Center 
or  Centers  once  every  five  years. 
Consistent  with  these  two  waivers,  the 
Secretary  has  determined  that  he  will 
waive  34  CFR  75.261(c)(2)  and  (3)  so  as 
to  authorize  the  extension  to  Berkeley 
even  though  the  extension  will  involve 
the  obligation  of  new  Federal  monies 
and  the  performance  of  new  work. 

Change:  This  notice  now  includes  a 
waiver  of  34  CFR  75.261(c)(2)  and  (3). 

Interpretation  and  Waivers 

The  authorization  of  appropriations 
for  the  Perkins  Act  has  expired  and  the 
National  Center  is  being  funded  and 
administered  on  the  basis  of  year-to-year 
congressional  appropriations.  There  is 
no  authorization  of  appropriation  for  the 
years  that  would  be  covered  by  new 
five-year  National  Center  grants,  were 
there  to  be  a  competition.  The  National 
Center  authority  in  section  404  of  the 
Perkins  Act  requires  that  the  Secretary 
operate  a  National  Center  or  Centers  for 
a  period  of  five  years.  December  31, 
1997  will  be  the  end  of  the  five-year 
period  Tor  the  current  National  Center 
and,  therefore,  the  statutory  requirement 
will  have  been  met.  The  S^retary  does 
not  view  the  statute  as  requiring  a  new 
competition  for  new  five-year  grants 
especially  since  there  are  no 
appropriations  authorized.  Accordingly, 
the  Secretary  interprets  the  statute  as 
authorizing  him  to  extend  the  current 
National  Center. 

In  view  of  the  uncertainties  presented 
by  the  absence  of  appropriation 
authority,  the  Secretary  seeks  to  avoid  a 
situation  where  the  current  National 
Center  ceases  operations  and  a  new 
National  Center  starts  up  operations  the 
next  year,  very  possibly  resulting  in  a 
difficidt  transition  period  and  a 
truncated  project  period  during  which 
essential  research,  development, 
dissemination,  and  training  activities 
will  not  be  undertaken,  causing  a 
potentially  serious  disruption  of 
services  to  the  vocational  education 
community.  The  Secretary  also  does  not 
wish  to  place  potential  applicants  in  the 
position  of  expending  resources 
applying  for  Federal  funds  mthout 
knowing  the  full  amount  of  funds  for 
which  they  are  applying  or  the  period 
of  years  for  which  they  are  seeking  to  be 
funded.  Also,  the  Secretary  is  generally 
reluctant  to  announce  a  competition 
whereby  eligible  entities  would  be 
expected  to  proceed  through  the 
application  prepmation  and  submission 
processes  while  lacking  critical 
information  and  does  not  think  that  it 
would  be  in  the  public  interest  to  do  so. 


The  Secretary,  therefore,  adopts  the 
interpretation  and  waives  certain 
regulations  for  the  National  Center  at 
Berkeley  in  order  to  provide  an 
appropriate  and  cost-effective  way  of 
implementing  existing  legislation  while 
serving  the  interest  of  the  education 
community. 

The  Secretary  adopts  the 
interpretation  of  section  404  of  the 
Peiichis  Act  and  waives  §§  75.250  and 
75.261(c)(2)  and  (31  of  EDGAR  and 
§  413.4(a)  of  the  program  regulations  as 
they  apply  to  the  National  Center  at 
Berkeley.  This  interpretation  and  these 
waivers  authorize  the  Secretary  to 
extend  the  grants  to  the  University  of 
California  at  Berkeley  beyond  the  60- 
month  period  provided  for  in  §  75.250, 
with  new  work  beginning  under  the 
grants  in  1998.  The  Secretary  will 
extend  the  grants  if  it  is  detern\ined, 
based  on  information  available,  that 
Berkeley  is  making  substantial  progress 
and  will  likely  continue  to  make 
substantial  progress  in  performing  all 
required  activities. 

Assuming  that  Berkeley  is  making 
substantial  progress  in  performing  the 
required  activities,  the  Secretary  will 
extend  the  grants  to  Berkeley  for  one 
additional  year  (through  December, 
1998),  by  awarding  two  grants  totaling 
$4.5  million  imder  the  authority  of  the 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
Public  Law  104-208.  However, 
additional  extensions  could  be  made  if 
Congress  makes  further  appropriations 
without  imderlying  authorizing 
legislation.  During  the  period  of  any 
extension,  the  Secretary  will  review  the 
activities  of  the  National  Center  to 
ensiue  that  Berkeley  continues  to  make 
substantial  progress  in  performing  all 
required  activities. 

The  Secretary  does  not  interpret  the 
waivers  as  exempting  the  grantee  from 
the  account  closing  provisions  of  Pub.  L. 
101-510  or  as  extending  the  availability 
of  FY  1992, 1993,  1994, 1995,  and  1996 
funds  awarded  to  the  grantee.  As  a 
result  of  Pub.  L.  101-510, 
appropriations  available  for  a  limited 
period  may  be  used  for  payments  of 
valid  obligations  for  only  five  years  after 
the  expiration  of  their  period  of 
availability  for  Federal  obligation.  After 
that  time,  the  imexpended  balance  of 
those  funds  is  canceled  and  retiuned  to 
the  Treasury  Department  and  is 
unavailable  for  restoration  for  any 
purpose.  Therefore,  FY  1993  funds 
awarded  to  Berkeley  for  the  National 
Center  will  not  be  available  for 
payments  on  obligations  after 
September  30, 1998.  If  the  grants  are 
extended  for  additional  years,  funds 


will  be  available  for  payments  on  valid 
obligations  for  only  five  years  after  the 
expiration  of  their  period  of  availability. 
For  example: 

(a)  FY  1994  funds  {or  appropriations) 
will  not  be  available  for  payment  of 
obligations  after  September  30, 1999. 

(b)  FY  1995  funds  [or  appropriations) 
will  not  be  available  for  payment  of 
obligations  after  September  30.  2000. 

During  the  period  of  the  extension  of 
the  National  Center,  the  Secretary  will 
give  special  emphasis  to  several  of  the 
mandatory  stetutory  and  regulatory 
activities  the  National  Center  is  required 
to  carry  out,  which  appear  to  be  of 
particular  concern  to  the  education 
community,  in  the  following  areas: 

(a)  Integration  of  academic  and 
vocational  education. 

(b)  Accountebility  in  vocational 
education,  including  the  use  of 
performance  standards  for  program 
improvement. 

(c)  Education  of  students  in  all 
aspects  of  an  industry. 

(d)  Development  of  effective  methods 
for  promoting  literacy  and 
communication  skills  in  students. 

(e)  Use  of  technology  to  enhance 
learning  and  support  the  transference  of 
knowledge. 

(fl  Teacher  and  administrator  training 
and  leadership  development. 

(g)  Articulation  of  secondary  and 
postsecondary  instruction  with  high 
quality  work-based  learning. 

(h)  A  study  on  the  research  conducted 
on  approaches  that  lead  to  effective 
articulation  of  the  education-to-work 
transition. 

(i)  Dissemination  of  exemplary 
practices  and  materials,  including 
curriculum  and  instructional  materials. 

(j)  Development  and  utilization  of  a 
national  level  dissemination  network, 
including  the  broad  dissemination  of 
the  results  of  research  and  development 
conducted  by  the  National  Center. 

(k)  Development  and  publication  of 
ctirricidum  materials. 

(1)  Development  of  processes  for  the 
synthesis  of  research. 

The  activities  of  the  National  Centw 
provide  valuable  support  to  the 
Department's  new  initiatives  that  are 
geared  toward  preparing  students  for 
high-skill  jobs  by  providing  them  with 
the  academic,  technical,  and  related 
skills  needed  for  the  twenty-first 
century.  These  initiatives  support  the 
development  of  high  levels  of  academic 
standards  and  occupational  skills  for  all 
students  by  promoting  education 
reform,  improvements  at  the 
postsecondary  level  in  the  delivery  of 
services  to  vocational  education 
students  and  in  teacher  and 
administrator  training  and  leadership 
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development,  and  the  development  of 
school-to-work  systems.  Through 
research  and  dissemination  initiatives 
in  areas  such  as  the  integration  of 
academic  and  vocational  education  and 
the  education  of  students  in  all  aspects 
of  an  industry,  new  findings  can  be 
identified  and  disseminated  in  areas 
such  as  linking  secondary  and 
postsecondary  learning,  and  the 
formation  of  effective  partnerships 
among  schools,  employers,  parents,  and 
community  and  labor  organizations  that 
enhance  school-based  and  work-based 
learning.  Other  possible  research, 
development,  and  dissemination 
strategies  that  address  these  priorities 
could  include  the  use  of  support 
services  and  supportive  learning 
environments,  the  development  and  use 
of  effective  performance  maiugement 
systems  for  program  improvement,  and 
the  integration  of  occupational  skill 
standards  and  assessments  with 
academic  performance  standards  and 
assessments.  Through  the  exploration, 
development,  identification,  and 
dissemination  of  these  strategies,  the 
work  of  the  National  Center  will  have  a 
significant  impact  on  education  policy 
and  practice  which  %vill  benefit  the 
collaborative  education  and  training 
efforts  of  institutions,  educators, 
businesses,  and  students. 


IVaiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedures  Act  (5  U.S.C. 
553).  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  waiver  of  34 
CFR  75.261(c)(2)  and  (3)  is  a  procedural 
change  only  and  does  not  establish  new 
substantive  policy.  Moreover,  the 
waiver  of  34  CFR  75.261(c)(2)  and  (3)  is 
fully  consistent  with  the  Secretary's 
waiver  of  34  CFR  75.250  and  413.4(a)— 
on  which  the  Secretary  sought  public 
comment  on  June  20,  1997  (62  FR 
33726)— in  that  75.261(c)(2)  and  (3) 
provide  for  circimistances  under  which 
the  Secretary  may  extend  the  project 
period  of  an  award.  Therefore,  proposed 
rulemaking  is  not  required  under  5 
U.S.C.  55.3(b)(A)  and  is  uimecessary  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553(b)(B). 

Electronic  Access  to  This  Docnment 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 
http://ocfo.ed.gov/fedreg.htm 


http://www.ed.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf.  call  the 
U.S.  Government  Printing  Office  toll 
free  at  l-88fr-293-6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  21^1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  imder  Option 
G — Files/ Aimouncements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Registar. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.051  National  Center  for  Research 
in  Vocational  Education) 

AnthorUy:  20  U.S.C.  1221e-3:  20  U.S.C. 
2404:  20  U.S.C.  3474. 

Dated:  October  4. 1997. 
Christiiie  0.  KoUck. 
Acting  Assistant  Secretary.  Office  of 
Vocational  and  AduH  Education. 
[FR  Doc.  97-29611  Filed  11-10-97;  8:45  ami 
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Department  of 
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Federal  Transit  Administration 

Section  5309  (Section  3(D)  FTA  Hem 
Starts  Criteria;  Notice 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Traneit  Administration 

Section  5309  (Section  3(0)  FTA  New 
Starts  Crlterie 

AGENCY:  Federal  Transit  AdministratioD 

(FTA).  DOT 

ACTION:  Amendment  of  notice. 


r:  The  Federal  Transit 
Administration  (FTA)  is  amending  its 
December  19. 1996  Notice  describing 
the  criteria  it  will  use  to  evaluate 
candidate  projects  for  discretionary  h4ew 
Starts  funding  under  Tide  49  United 
States  Code  (U.S.C)  Section  5309. 
Specifically,  the  Notice  is  amended  to 
reflect  Departmental  guidance  issued  on 
April  9. 1997  establishing  a  Department- 
wide  standard  for  the  value  of  travel 
time;  correct  an  editorial  error  regarding 
the  application  of  travel  time  savings  to 
the  criteria  for  mobility  improvements; 
account  for  the  lack  of  standardized 
national  assumptions  regarding  the  unit 
value  of  criteria  pollutant  and 
greenhouse  gas  emissions:  reflect  a 
change  in  the  definition  of  "boarding 
points  associated  with  the  proposed 
new  start"  for  purposes  of  evaluating 
mobility  improvements;  and  reflect  a 
change  in  the  definition  of  "new  start 
service  area"  for  purposes  of  evaluating 
operating  efficiencies. 

EFFECTIVE  DATES:  This  Notice  will  be 
used  to  evaluate  projects  for 
discretionary  new  start  funding 
recommendations  for  the  1999  Piaoil 
Year. 

FOR  FUmXER  MFOMMATION  CONTACT:  John 
Day.  Office  of  Policy  Development, 
FTA.  Washington,  D.C.  20590.  (202) 
366-4060. 

8UPPI.EMBITARY  INFORMATION: 

I.  Backgrouad 

On  E)ecember  19. 1996.  FTA  issued  a 
Notice  describing  the  criteria  it  will  use 
to  evaluate  candidate  projects  for 
discretionary  New  Starts  funding  under 
Title  49  United  States  Code  (USC) 
Section  5309.  These  criteria  replaced 
those  which  had  been  in  effect  since  the 
May  18. 1984  Statement  of  Policy  on 
Major  Urban  Mass  Transportation 
Capital  Investments,  and  incorporated 
the  expanded  range  of  factors 
implemented  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA). 

Value  of  Travel  Time  Savings 

The  Notice  established  a  measure  for 
the  statutory  criteria  of  "mobility 
improvements"  of  "[t]he  projected  value 
of  aggregate  travel  time  savings  per  year 


(forecast  year  ■ )  anticipated  bom  the 
new  investment,  comfwred  with  the  no- 
build  and  TSM  (Transportation  System 
Management)  alternatives."  It  further 
established  the  value  of  total  travel  time 
savings  at  80  percent  of  the  average 
w^e  rate  in  the  urbanized  area. 

On  April  19.  1997,  the  Secretary  of 
Transportation  issued  "The  Value  of 
Travel  Time:  Departmental  Guidance  for 
Conducting  Economic  Evaluations," 
which  established  department-wide 
guidance  for  calculating  the  value  of 
time  saved  or  lost  by  users  of  the 
transportation  system.  The  values  of 
time  and  procedures  set  forth  in  the 
Departmental  guidance  are  to  be  used 
for  all  DOT  cost-benefit  and  cost- 
effectiveness  analyses  that  employ 
measures  of  the  value  of  travel  time  lost 
or  saved.  They  replace  mode-^)ecific 
methods  for  valiung  tnvel  time  with  a 
consistent  set  of  monetary  values 
applicable  to  all  modes. 

The  Departmental  guidance 
establishes  a  common  value  of  local 
travel  time  for  automobile  drivers  and 
passengers,  public  transit  passengers, 
pedestrians,  and  bicyclists.  Separate 
values  are  specified  for  {>ersonal  travel 
(including  commuting,  shopping, 
conducting  personal  business,  and 
social  and  recreational  travel),  business 
or  work-related  travel,  and  travel  by 
truck  drivers. 

Houriy  wages  were  derivedfrom 
several  sources.  For  personal  travel  by 
surface  modes,  the  standard  adopted  is 
median  household  income,  as  reported 
by  the  Bureau  of  the  Census,  divided  by 
2,000  hours.  This  figure  amounted  to 
$17.00  in  1995.  The  standard  for 
business  travel  is  derived  from 
employee  compensation  figures 
supplied  by  the  Bureau  of  Labor 
Statistics.  For  business  travel  by  surface 
mode  (except  truck  drivers),  the  hourly 
wage  figure  was  $18.80  including  fringe 
benefits.  For  truck  drivers,  the  hourly   . 
wage  was  $16.50. 

'nie  values  adopted  by  the 
Department  for  travel  time  are  as 
follows:  50  percent  of  the  wage  for  all 
local  personal  travel,  regardless  of 
mode;  70  percent  of  the  wage  Cor  all 
intercity  personal  travel;  and  100 
percent  of  the  wage  (plus  fringe 
benefits)  for  all  local  and  intercity 
business  travel,  including  travel  by 
truck  drivers.  In  special  cases  where 
out-of-vehicle  time  (access,  waiting,  and 
transfer  time)  on  transit  trips  is  isolated 
as  an  object  of  analysis,  time  is  valued 
at  100  percent  of  the  wage. 


■  The  origiiial  Notice  established  the  feracast  year 
■■  year  20  of  the  analysii  period,  and  noted  that  an 
opening  year  forecast  will  be  used  for  financial 
analysis  and  as  a  check  on  initial  ridersfaip 
projections. 


Using  these  percentages  and  wage 
rates,  the  hourly  value  of  travel  time  for 
local  travel  on  surface  modes  (transit's 
market)  is  as  follows:  $8.50  for  personal 
local  travel  by  all  (50  percent  of  the 
median  household  income,  divided  bj 
2.000  hours);  $18.80  for  local  business 
travel,  and  $16.50  for  truck  drivers.  The 
hourly  value  for  walking,  waiting,  and 
access  time  associated  with  transit 
improvements  is  $17.00  (100  percent  of 
the  median  household  income,  divided 
by  2,000  hours). 

The  Office  of  the  Assistant  Secretary 
for  Transportation  Policy  will  publish 
periodic  updates  of  the  values  of  travel 
time  to  be  used  in  DOT  economic 
analyses.  This  updating  will  be 
performed  using  the  same  data  sources 
used  to  develop  the  initial  values, 
including  the  Bureau  of  the  Census,  the 
Bureau  of  Labor  Statistics,  and  the  Air 
Transport  Association.  The  updating 
process  will  automatically  index  the 
values  to  reflect  increases  in  hourly 
earnings  throughout  the  nation's 
economy. 

Application  of  Value  of  Travel  Time 
Savings 

In  addition  to  the  revised  values  for 
travel  time,  the  December  19, 1996 
Notice  is  being  amended  to  correct  an 
etlitorial  error  regarding  the  application 
of  travel  time  savings  to  the  criteria  for 
mobOity  improvements.  Specifically,  in 
the  summary  of  comments  to  the 
September  28,  1994  Policy  Discussion 
Paper,  the  Notice  indicated  that  travel 
time  increases  "should  not  be  counted 
against  overall  travel  time 
improvements  for  new  riders  (Federal 
Ragiitar,  Vol.  61,  No.  245,  p.  67100)." 
This  position  was  adopted  because 
some  people  who  switch  to  transit  can 
incur  longer  travel  times,  but  are 
deriving  other  benefits  such  as  reduced 
travel  under  congested  conditions, 
improved  ride  quality,  reduced 
commuting  costs,  etc.  Lacking  a  reliable 
means  for  placing  a  value  on  such 
benefits,  the  value  of  the  travel  time 
increase  would  be  used  as  a  surrogate 
and  not  be  deducted  from  overall  travel 
time  savings. 

However,  section  n(a)(l)  of  the  policy 
statement  itself  notes  incorrectly  that 
the  projected  value  of  aggregate  travel 
time  savings  per  year  "is  a  net  figure  in 
the  sense  that  travel  time  increases 
shoidd  be  expliciUy  considered  and 
used  to  oBset  the  time  savings  of  those 
people  who  experience  savings  (Federal 
Segjstn-,  Vol.  61,  No.  245,  p.  67105)." 
This  statement  is  incorrect,  and  this 
amendment  removes  the  above  sentence 
from  the  original  Notice. 
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Valuation  of  Criteria  Pollutant  and 
Ckeenhouse  Gas  Emissions 

The  Notice  established  a  measure  for 
the  statutory  criteria  of  "environmental 
benefits"  of  "the  value  per  year  (forocast 
year)  of  the  forecast  chuige  in  criteria 
pollutant  emissions  and  in  ^eenhouse 
gas  emissions,  ascribable  to  the 
proposed  new  investment,  calculated 
according  to  standardized  national 
assumptions  about  the  unit  value  of 
each  emission."  These  values  were  to 
have  been  determined  by  the 
Environmental  Protection  Agency 
(EPA).  However,  to  date  no  values  have 
been  set.  This  amendment  strikes  the 
requirement  that  a  value  be  placed  oo 
the  forecast  change  in  emissions. 

Definition  of  "Boarding  Points"  for 
Evaluating  Mobility  Improvements 

Section  Il(aXl)  of  the  Notice  states 
that  one  of  the  factors  for  rating  the 
mobility  improvements  expected  to  be 
derived  from  a  proposed  new  start 
would  be  the  absolute  number  of  low 
income  households  (households  below 
the  poverty  level)  located  writhin  \6-inile 
of  boarding  points  associated  with  the 
proposed  S3rstem  increment  (Fadhral 
le^atar.  Vol.  61.  No.  245.  p.  671Q5). 
This  is  still  true.  However,  the 
discussion  fior  this  measure  found  in  the 
siunmary  of  conunents  (Federal 
■agister.  Vol.  61,  No.  245,  p.  67100) 
defines  "boarding  points  associated 
Mdth  the  proposed  system"  as  "not 
limited  to  stations  that  are  part  of  the 
proptMed  project,"  and  including 
"boarding  points  that  will  feed  into  the 
new  system."  In  practice,  this  would 
have  included  bus  stops  on  routes 
serving  the  new  stations,  as  well  as 
existing  rail  stations  on  lines  that 
intersect  with  the  new  system  at  the 
new  stations  (such  as  when  a  new  rapid 
rail  line  intersects  with  an  existing 
commuter  rail  line,  and  a  new  station  is 
constructed). 

In  developing  guidance  for  this 
measure.  FTA  concluded  that  including 
all  potential  boarding  points  associated 
with  a  new  system  would  place  an 
unnecessary  and  unfair  burden  on  local 
agencies,  would  lead  to  reporting 
inconsistencies,  and  lack  comparability 
among  projects  proposed  for 
discretionary  new  starts  funding.  As  a 
result,  this  amendment  revises  this 
measure  to  include  only  those  stations 
located  direcUy  on  the  proposed  new 
facility. 

Definition  of  "Service  Area"  for 
Evaluating  Operating  Efficiencies 

Section  II(aM3)  of  the  December  19, 
1996  Notice  indicates  that  the  measure 
for  "operating  efficiencies"  would  be 


based  on  the  "forecast  change  in 
operating  cost  per  passenger  mile"  for 
the  new  start  service  area,  defined  as 
"that  part  of  the  system  that  will  be 
directiy  affected  by  the  proposed  new 
investment"  Though  not  specifically 
stated,  this  measure  would  have 
included  the  change  in  operating  cost 
per  passenger  mile  not  only  for  the  new 
Cacility.  but  also  for  connecting  bus 
routes  and  rail  lines. 

In  developing  guidance  for  the  revised 
criteria,  FTA  concluded  that  this 
measure  as  defined  would  place  an 
unfair  and  uiuiecessary  burden  on  local 
agencies,  would  lead  to  reporting 
inconsistencies,  and  lack  comparability 
among  projects  proposed  for 
discretionary  new  starts  funding.  As  a 
result,  this  amendment  revises  the 
definition  of  "service  area"  for  this 
measure  to  include  the  entire  transit 
system. 


n.  lacorporaliae  ef  DOT  Giddi 
FTA  Nmr  Starls  Ciilaria 


Into     tegistar 


The  December  19, 1996  Federal 
Kagisler  Notice  adopted  aggregate  travel 
time  savings  as  one  of  the  measures  for 
"mobility  improvements."  This 
aggregate  includes  tnvel  time  savings 
for  all  travelers  affected  by  the  proposed 
transit  investment;  new  and  existing 
transit  riders  as  well  as  highway  users, 
business  travel  as  well  as  personal. 
Given  that  the  DOT  Guidance 
establishes  different  values  for  different 
trip  purposes  (plus  additional  values  for 
wait  time  and  truck  drivers),  FTA  has 
adopted  a  weighted  average  approach 
for  valuing  travel  time  savings  (or 
increases)  associated  with  a  proposed 
new  start,  using  distributions  of  travel 
by  mode  and  by  trip  purpose. 

The  revised  value  of  travel  time 
consists  of  three  components:  out-of- 
vehicle  time  for  all  modes;  in-vehicle 
time  for  highway  modes;  and  in-vehicle 
time  for  transit  modes. 

Out-of-vehicle  time  (time  spent 
accessing,  waiting,  and  transfBiring)  is 
valued  at  100  percent  of  the  wage  rate, 
as  specified  in  the  DOT  Guidance.  Using 
the  wage  rates  specified  earlier,  out-of- 
vehicle  time  is  valued  at  $17.00  per 
hour. 

The  value  for  in-vehicle  travel  time 
for  transit  modes  is  a  weighted  average 
based  on  trip  purpose,  i.e.,  business  or 
personal.  The  DOT  Guidance  uses  data 
from  the  1990  Nationwide  Personal 
Transportation  Survey  for  trip  purpose 
information.  For  surface  modes,  the 
distribution  for  local  travel  is  95.8 
percent  personal,  4.2  percent  business. 
This  results  in  a  weighted  average  value 
of  in-vehicle  time  for  surface  modes,  for 
all  purposes,  of  $8.00  per  hour. 


The  value  for  in-vehicle  highway  time 
includes  an  additional  variable  for 
vehicle  mix,  as  the  DOT  Guidance 
establishes  a  separate  value  of  time  for 
truck  drivers.  For  this  component,  FTA 
calculated  a  weighted  average  of 
highway  travel  time  based  on  v^cle 
mix  information  provided  by  the  1995 
Highway  Statistics  report  published  by 
the  Federal  Highway  Administration. 
According  to  this  report,  automobiles 
account  for  92.4  percent  of  vehicle  miles 
traveled  (VMT),  and  trucks  accoimt  for 
the  remaining  7.6  percent  Using  these 
figures,  and  applying  the  weighted 
average  value  of  in-vehicle  time  for 
business  and  personal  travel  as 
calculated  above,  the  resulting  value  for 
in-vehicle  highway  time  is  $9.50  per 
hour. 

m.  AsMedaHaAi  la  Sectiea  saot  FTA 
New  Starts  Criteria 

The  December  19, 1996  Federal 

Notice,  "Section  5309  (Section 
3(j))  FTA  New  Starts  Criteria, '  issued  by 
the  Federal  Transit  Administration 
(FTA),  is  amended  as  follows: 

The  sentence  reading,  "It  is  a  net 
figure  in  the  sense  that  travel  time 
increases  should  be  expliciUy 
considered  and  used  to  ofbet  the  time 
savings  of  those  people  who  experience 
savings,"  in  regard  to  the  measure  for 
"mobility  improvesients,"  is  stricken 
from  the  Notice. 

The  sentence  reading,  "Total  travel 
time  savings  will  be  valued  at  80 
percent  of  the  average  wage  rate  in  the 
urbanized  area,"  regarding  the  measure 
for  "mobility  improvements,"  is 
stricken  and  replaced  with  the 
following: 

"Travel  time  savings  will  be  valued 
according  to  trip  purpose,  using 
standardized  values  established  by  the 
Department  of  Transportation,  based  on 
average  national  wage  rates  as  reported 
in  the  decennial  Census.  For  transit 
riden,  travel  time  will  be  valued  at  50 
percent  of  the  wage  rate  for  non-work 
travel  (including  commuting)  and  100 
percent  of  the  wage  rate  for  work-related 
travel.  The  total  value  of  travel  time  for 
transit  ridere  will  be  calculated  using  a 
weighted  average  by  trip  purpose.  For 
highway  users,  the  weighted  average 
will  also  include  travel  by  truck  drivers, 
based  on  vehicle  mix.  In  addition,  time 
spent  waiting  for.  accessing,  and 
boarding  transit  vehicles  will  be  valued 
at  100  percent  of  the  wage  rate." 

The  phrase  reading,  "tne  value  per 
year  (forecast  year)  of  the  forecast 
change  in  criteria  pollutant  emissions 
and  in  greenhouse  gas  emissions, 
ascribable  to  the  proposed  new 
investment,  calciilated  according  to 
standardized  national  assumptions 
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about  tbe  unit  value  of  each  emissioa," 
r^arding  the  measure  for 
"environmmtal  benefits,"  is  strichan 
and  replaced  with  the  following: 

"[Tine  annual  forecast  change  in 
critOTia  pcriltttBBt  emissiona  and  in 
greenhouse  gas  emissions,  ascribable  to 
the  proposed  new  investment, 
calculated  in  terms  of  tons  for  each 
criteria  pollutant  or  gas." 

The  sentence  reading,  "This  measure 
is  not  limited  to  stations  that  are  part  of 


the  proposed  project,  and  includes 
boarding  points  that  will  feed  into  the 
new  system,"  contained  in  the 
discussion  of  "mobility  improvwoeBts" 
with  respect  to  the  definition  of 
"boarding  points,"  is  stricken  and 
replaced  with  the  foUowiiu: 

"Boarding  points  are  demied  as  those 
transit  stations  located  directly  on  the 
proposed  new  start  transit  facility." 

In  Section  11(a)(3),  the  phrase  "for  that 
part  of  the  system  tlut  will  be  directly 


afiiacted  by  the  proposed  new 
investment"  is  stricken  and  repiacsd 
with  the  followring:   . 

"(FJor  the  entire  transit  system." 

Issue  Date:  November  5. 1907. 
Gm^mi  f.  UntaB. 
Administrator. 

(FR  Doc  97-29718  Piled  11-10-97;  8:45  am) 
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TflieS— 

The  President 


Proclamation  7050  of  November  7,  1997 
Veterans  day,  1997 


-'^ 


By  the  President  of  the  United  States  of  America  '. 

A  Proclamation 

Americans  have  always  looked  to  the  future.  Planning  for  next  week,  next 
month,  or  next  year,  we  rarely  dwell  on  the  past,  but  rather  look  ahead 
to-tomoROw.  But  each  year  in  November,  we  pause  to  look  back,  to  reflect 
with  pride  and  profound  gratitude  on  the  achievements  of  our  Nation's 
veterans.  The  service  and  sacrifice  of  these  millions  of  courageous  men 
and  women  is  a  gleaming  thread  that  weaves,  unbroken,  through  the  faiaic 
of  American  history. 

More  than  two  centuries  ago,  the  Cramers  of  our  Q>nstitution  outlined  in 
a  few  brief  words  the  biirden  and  privilege  that  generations  of  American 
veterans  would  willingly  embrace:  to  "provide  for  the  common  defsnce 
.  .  .  and  seciire  the  Blessings  of  Liberty  to  ourselves  and  our  Posterity 
.  .  .  ."  Since  the  days  of  the  American  Revolution,  nearly  42  million  patriots 
have  taken  up  arms  to  defend  America  and  to  guarantee  that  the  blessings 
of  liberty  are,  indeed,  secure.  From  Lexington  and  Concord  to  Fort  McHenry 
and  San  Juan  Hill,  from  the  Argonne  Forest  to  the  shores  of  Normandy, 
from  the  frozen  terrain  of  Korea  to  the  jimgles  of  Vietnam  and  the  sands 
of  Kuwait,  America's  veterans  have  risked — and  more  than  half  a  million 
have  lost — ^their  lives  to  preserve  our  freedom  and  defend  our  national 
interests. 

Today,  more  than  25  million  American  veterans  live  among  us.  They  come 
from  every  walk  of  life  and  from  every  ethnic,  religious,  and  racial  back- 
ground. Tliey  are  our  Samily  members,  friends,  and  neighbors,  but  these 
seemingly  ordinary  citizens  have  accomplished  extraordinary  things.  They 
have  defended  our  liberty  against  every  challenge,  preserved  our  values, 
advanced  democracy  across  the  globe,  and  made  America  the  world's  best 
hope  for  freedom  and  lasting  peace. 

For  these  contributions,  and  for  so  much  more,  we  owe  our  veterans  an 
enormous  debt  of  gratitude  that  we  can  never  fully  repay.  To  those  who 
have  completed  thefr  service  and  returned  to  civilian  life,  we  owe  the 
opportunity  for  a  good  education,  a  good  job,  and  the  chance  to  buy  a 
home.  For  those  who  have  suffered  injury  or  illness  in  service  to  America, 
we  must  provide  relief,  quality  health  care,  and  the  opportunity  to  live 
out  their  dreams.  To  the  femilies  of  those  still  missing,  we  owe  the  fullest 
possible  accoimting  and  every  effort  to  determine  the  fete  of  their  loved 
ones.  And  to  those  who  have  died  for  us  and  for  oui  coxmtry,  whether 
here  at  home  or  on  soi^e  foreign  battlefield,  we  owe  our  lasting  respect 
and  the  pledge  to  meet  America's  foture  challenges  with  the  same  valor 
and  generosity  that  infused  their  sacrifice. 

In  recognition  of  and  gratitude  for  the  contributions  of  those  who  have 
served  in  our  Armed  Forces,  the  Congress  has  provided  (5  U.S.C.  6103(a)) 
that  November  11  of  each  year  shall  be  set  aside  as  a  legal  public  holiday 
to  honor  America's  veterans. 
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NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Tuesday,  November  11,  1997,  as  Veterans 
Day.  I  urge  all  Americans  to  acknowledge  the  courage  and  sacrifice  of 
our  veterans  through  appropriate  public  ceremonies  and  private  prayers. 
I  call  upon  Federal.  State,  and  local  officials  to  display  the  flag  of  the 
United  States  and  to  encourage  and  participate  in  patriotic  activities  in 
their  communities.  I  invite  civic  and  firatemal  organizations,  places  of  wor- 
ship, schools,  businesses,  unions,  and  the  media  to  support  this  national 
observance  with  suitable  commemorative  expressions  and  programs. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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TbinqntoeaboatyonrsabKriptfooscnrice:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
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□  VISA  a  MasterCard  L  -J    I    I    I  feinirmtioH) 

I  M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iT-n 


(City.  State,  Zip  code) 


(Daytime  ptaoaie  including  area  code) 


(PntfaaK  otder  na) 


(Authorizing  ognature)  ygf 

Thmmk  yomfor  yomr  order! 

Mail  to:    Superintendent  of  Docimients 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Keeping  America 
Informed 

. .  .electronically! 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
-    OPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
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Code  of  Federal  Regulations 
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GPO  Access 

(Selected  VdwHes) 

Free,  easy,  online  access  to  selected  Cotie  of  Federal 
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Access,  a  service  of  the  United  States  Government  Printing 
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Superintendent  of  Documents  home  page  address  is  http:// 
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There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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Assistance  with  Federal  agency  subscriptions 


202-512-iaOO 
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512-1803 


523-5243 
523-5243 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Rogulations 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  oi  which 
are  keyed  to  and  codified  in  the  Code  of 
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the  Superintendent  of  Documents.  Prices  of 
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OEPARTMENT  OF  AORiCULTURE 

Anhnai  and  Plant  Haatth  Inspection 
Sarvica 

TCFRPartaoi 
[Dodwt  Na  96-102-4] 

Aalan  Longhomad  Baatia;  QMrantina 
RagulaUona 

AGBiCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

tUMMAflY:  We  are  adopting  as  a  final 
rule,  with  one  change,  an  interim  rule 
that  amended  the  domestic  quarantine 
regulations  by  qiiarantining  a  small  area 
in  the  boroughs  of  Brooklyn  and 
Queens,  NY,  and  a  small  area  in  the 
vicinity  of  Amityville,  NY,  because  of 
infestation  of  the  Asian  longhomed 
beetle  and  by  restricting  the  interstate 
movement  of  regulated  articles  from 
these  quarantined  areas.  These  actions 
are  necessary  to  prevent  the  artificial 
spread  of  this  plant  pest  fnun  infested 
areas  in  the  State  of  New  York  to 
noninfested  areas  of  the  United  States. 
EFFECTIVE  DATE:  £)ecember  15,  1997. 
FOR  FURTMER  MFORMATUN  COKTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Suppint.  PPQ.  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236.  (301)  734-5255. 

suppi^CHTARV  information: 
Backgroimd 

The  Asian  longhomed  beetle  (ALB) 
(Anophphom  ghbripennis),  native  to 
China,  Japan,  Korea,  and  the  Isle  of 
Hainan,  is  a  destructive  pest  of 
hardwood  trees.  It  is  known  to  attack 
healthy  trees  of  maple  (including 
Norway,  sugar,  silver,  red,  and  others), 
horse  chestnut,  poplu.  willow,  elm, 
locust,  mulbory,  chinaberry,  apple, 
chnry,  pear,  anid  citrus.  It  may  also 
attack  other  species  of  hardwood  trees. 


ALB  bores  into  the  heartwood  of  host 
trees,  eventually  killing  the  host  trees. 
Immature  beetles  bore  into  tree  trunks 
and  branches,  causing  heavy  sap  flow 
from  woimds  and  sawdust 
accumulation  at  tree  bases.  They  feed  on 
and  over-winter  in  the  interior  of  the 
trees.  Adult  beetles  emerge  in  the  spring 
and  summo'  months  from  large,  nmnd 
holes  approximately  '/^-inch  in  diameter 
(about  the  size  of  a  dime)  that  they  bore 
through  the  trunks  of  trees.  After 
emerging,  adult  beetles  fly  for  2  to  3 
days,  when  they  feed  and  mate.  Adult 
females  then  lay  eggs  in  grooves  that 
they  make  on  the  branches  of  trees.  A 
new  generation  of  ALB  is  produced  each 
year. 

First  detected  in  the  United  States  in 
August  1996,  ALB  has  been  found  in 
hardwood  trees  in  an  area  in  the 
boroughs  of  Brooklyn  and  Queens.  NY, 
and  in  the  vicinity  of  Amitjrville.  NY.  In 
these  locations,  the  beetle  appears  to 
prefer  maple  and  horse  chestnut  trees. 
However,  nursery  stock,  logs,  green 
lumber,  firewood,  stumps,  roots, 
branches,  and  debris  of  a  half  an  inch 
or  more  in  diameter  are  also  subject  to 
infestation.  Therefore,  if  this  pest  moves 
into  the  hardwood  forests  of  the 
northeastern  United  States,  severe 
economic  impact  to  the  nursery  and 
forest  products  industries  in  that  part  of 
the  United  States  could  result. 

In  an  interim  rule  effective  on 
February  28, 1997,  and  published  in  the 
Federal  Regiatar  on  March  7, 1997  (62 
FR  10412-10419.  Docket  No.  96-102-1), 
we  amended  the  domestic  quarantine 
regulations  in  7  CFR  part  301  by  adding 
a  new  subpart  301.51,  "Asian 
Longhomed  Beetle."  The  regulations  in 
the  new  subpart  quarantine  a  small  area 
in  the  boroughs  of  Brooklyn  and 
Queens.  NY.  and  a  small  area  in  the 
vicinity  nf  Amityville,  NY,  because  of 
infestation  of  ALB  and  restrict  the 
interstate  movement  of  r^ulated 
articles  from  these  quarantined  areas. 
These  actions  are  necessary  to  prevent 
the  artificial  spread  of  this  plant  pest 
from  infested  areas  in  the  State  of  New 
York  to  noninfested  areas  of  the  United 
States. 

We  solicited  comments  concerning 
the  interim  mle  for  60  days  ending  May 
6, 1997.  We  received  one  comment  by 
that  date.  It  was  from  a  representative  of 
a  State  government. 

The  commenter  asked  that  we  expand 
the  list  of  regulated  articles  to  include 


all  hardwood  trees,  not  just  those  tree 
types  that  have  been  determined  to  be 
susceptible  to  infestation  by  ALB  based 
on  current  infestations  in  New  York 
State  and  scientific  literature.  The 
commenter  also  asked  that  we  require 
burning  of  infested  material  because 
chipping  or  grinding  infested  material 
may  not  destroy  all  of  the  adult  beetles, 
larvae,  or  eggs  in  the  material.  Lastly, 
the  commenter  suggested  that  we 
establish  guidriines  for  host  tree 
replantings  in  quarantined  areas  to  limit 
ALB  access  to  host  sources  in 
quarantined  areas. 

Based  on  this  comment,  we  are 
adding  birch  [Betula)  and  Rose  of 
Sharon  [Hibiscus  syriacus  L]  to  the  list 
of  regulated  articles.  These  two  plant 
types  have  proven  to  be  likely  host 
material  for  ALB.  At  this  time,  we  do 
not  feel  that  it  is  necessary  to  list  all 
hardwood  trees  as  regulated  articles 
because  we  have  not  determined  that 
hardwood  trees  other  than  those 
currently  listed  as  regxilated  articles  and 
those  added  to  the  list  of  regulated 
articles  by  this  document  are  likely 
hosts  for  ALB.  However,  we  continue  to 
monitor  infestations  in  the  quarantined 
areas,  and  if  necessary,  we  will  add 
additional  plant  types  to  the  list  of 
regulated  articles  in  the  future. 

All  infested  material  is  destroyed 
imder  a  cooperative  agreement  with  the 
State  of  New  York.  The  cooperative 
agreement  requires  additional  mitigating 
measures  (e.g.,  chipping  and  burning  of 
infested  host  material)  to  prevent  the 
spread  of  ALB.  Therefore,  there  is  no 
need  to  require  the  burning  of  infested 
material  in  the  r^ulations. 

In  quarantined  areas  and  their 
environs  in  New  York  State,  there  is  an 
abimdance  of  host  trees.  Therefore,  a 
probihition  on  the  planting  of  host 
species  in  quarantined  areas  would  have 
little  or  no  impact  on  the  spread  of  ALB. 
However,  when  infested  trees  in  the 
quarantined  area  are  removed  for 
processing,  replacement  trees  are 
ordinarily  non-host  species.  We  are 
making  no  changes  to  the  interim  rule 
in  response  to  this  portion  of  the 
comment 

Therefore,  based  on  the  rationale  set 
forth  in  the  interim  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  interim  rule  as  a  final 
rule,  with  the  change  discussed  in  this 
document. 
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This  final  rule  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act,  and 
Executive  Orders  12372  and  12988. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
assigned  OMB  control  number  is  0579- 
0122. 

Accordingly,  the  interim  rule 
amending  7  CFR  part  301  that  was 
published  at  62  FR  10412-10419  on 
March  7,  1997,  is  adopted  as  a  final  rule 
with  the  following  changes: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aathority:  7  U.S.C.  147a,  ISObb.  ISOdd. 
ISOee,  ISOff,  161.  162,  and  164-167;  7  CFR 
2.22.  2.80.  and  371.2(c). 

2.  In  §  301.51-2,  paragraph  (a)  is 
revised  to  read  as  follows: 

fa(riJ1-2    Regulated  articles. 


(a)  Firewood  (all  hardwood  species), 
and  green  lumber  and  other  material 
living,  dead,  cut,  or  fallen,  inclusive  of 
nursery  stock,  logs,  stumps,  roots, 
branches,  and  debris  of  half  an  inch  or 
more  in  diameter  of  the  following 
genera:  Acer  (maple),  Aesculus  (horse 
chestnut),  BetuJa  (birch).  Hibiscus 
syriacus  L.  (Rose  of  Sharon),  Malus 
(apple),  Melia  (chinaberry).  Moms 
(mulberry).  Populus  (poplar),  Pninus 
(cherry).  Pyrus  (pear),  Robinia  (locust). 
Salix  (willow),  Ulmus  (elm),  and  Gtrus. 


Done  in  Washington.  DC,  this  6th  day  of 
November  1997. 
Charles  P.  SchwaJbe, 

Acting  Administrator,  Animal  and  Ptant 

Health  Inspection  Service. 

(FR  Doc.  97-29869  Filed  11-12-97:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  989 

pocket  No.  FV97-»8»-d  IFR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Modifications  to  the 
Raisin  Diversion  Program 

AGENCY:  Agricultiual  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  modifies  the  raisin 
diversion  program  (RDF)  currently 
authorized  under  the  Federal  marketing 
order  for  California  raisins.  The 
marketing  order  regulates  the  handling 
of  raisins  produced  from  grapes  grown 
in  California  and  is  administered  locally 
by  the  Raisin  Administrative  Committee 
(Committee).  Under  the  raisin  diversion 
program,  producers  are  issued 
certificates  representing  reserve  raisins 
for  voluntarily  reducing  their  raisin 
production  in  order  to  bring  raisin 
supplies  more  closely  in  line  with 
market  needs.  Producers  may  then  sell 
these  certificates  to  handlers,  who,  in 
turn,  can  redeem  the  certificates  for 
reserve  raisins.  This  rule  makes  various 
modifications  to  the  diversion  program 
to  improve  compliance  and  bring  the 
program  in  line  with  current  industry 
practices.  Improving  compliance  with 
the  RDF  will  help  ensure  equity  among 
all  producers  who  participate  in  the 
program,  and  help  maintain  the 
integrity  of  the  RDP. 
DATES:  Efiective  November  14, 1997; 
comments  received  by  January  12, 1998 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Programs,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  IX  20090-6456;  Fax:  (202) 
205-6632.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V.  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno. 
California  93721;  telephone:  (209)  487- 
5901.  Fax:  (209)  487-5906:  or  George 


Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S.  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  205-6632. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989,  both  as  amended  (7 
CFR  part  989),  regulating  the  handling 
of  raisins  produced  from  grapes  grown 
in  California,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Departmej^)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  Mdth 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  rule  modifies  the  raisin  diversion 
program  currently  authorized  under  the 
Federal  marketing  order  for  California 
raisins.  Under  the  RDP.  producers  are 
issued  certificates  representing  reserve 
raisins  for  voluntarily  reducing  their 
raisin  production  in  order  to  bring  raisin 
supplies  more  closely  in  line  with 
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market  needs.  Producers  may  then  sell 
these  certificates  to  handlers,  who,  in 
turn,  can  redeem  the  certificates  for 
reserve  raisins.  This  nrie  makes  various 
modifications  to  the  RDP  to  improve 
compliance  and  bring  the  RDP  in  line 
with  current  industry  practices. 
Improving  compliance  with  the  RDP 
will  help  ensure  equity  among  all 
producers  who  participate  in  the 
program,  and  help  maintain  the 
intesrinr  of  the  RDP. 

The  Federal  marketing  order  for 
California  raisins  provides  authority  for 
volume  regulation  designed  tQ  promote 
orderly  marketing  conditions.'stabilize 
prices  and  supplies,  and  improve 
producer  returns.  When  volume 
regulation  is  in  eSiect.  a  certain 
I>ercentage  of  the  raisin  crop  may  be 
sold  by  handlers  to  any  market  (free 
tonnage)  while  the  remaining 
percentage  of  the  crop  must  be  held  by 
handlers  in  a  reserve  pool  (or  reserve) 
for  the  account  of  the  Committee. 
Reserve  pool  raisins  are  disposed 
through  certain  programs  authorized 
imder  the  order.  For  example,  reserve 
raisins  may  be  sold  by  the  Committee  to 
handlers  for  sale  to  any  market; 
exported  to  authorized  countries; 
carried  over  as  a  hedge  against  a  short 
crop  the  following  year;  or  may  be 
disposed  of  in  other  outlets  not 
competitive  with  those  for  free  tonnage 
raisins,  such  as  government  purchase, 
distilleries,  or  animal  feed.  The  RDP  is 
another  program  concerning  reserve 
pool  raisins  authorized  under  the  ordw, 
and  may  be  used^s  a  means  for 
controlUng  overproduction.  The  RDP  is 
described  in  the  following  paragraphs. 

Pursuant  to  §  989.56  of  the  order,  the 
Committee  meets  by  November  30  of 
each  crop  year  to  review  raisin  data, 
including  information  on  production, 
supplies,  market  demand,  and 
inventories.  If  the  Committee 
determines  that  the  available  supply  of 
raisins,  including  those  in  the  reserve 
pool,  exceeds  projected  market  needs,  it 
can  decide  to  implement  a  diversion 
program,  and  announce  the  amount  of 
tonnage  eligible  for  diversion  during  the 
subsequent  crop  year.  Producers  who 
wish  to  participate  in  the  RDP  must 
submit  an  application  to  the  Committee. 
Such  producers  then  curtail  their 
production  by  vine  removal  or  some 
other  means  established  by  the 
Committee  and  receive  a  certificate  frY>m 
the  Committee  which  represents  the 
quantity  of  raisins  diverted.  Producers 
sell  these  certificates  to  handlers  who 
pay  producers  for  the  fi^e  toimage 
applicable  to  the  diversion  certificate 
minus  the  established  harvest  cost  for 
the  diverted  tonnage.  Handlers  redeem 
the  certificates  by  presenting  them  to 


the  Committee  and  paying  an  amount 
equal  to  the  established  harvest  cost 
plus  payment  for  receiving,  storing, 
fumigating,  handling,  and  inspecting  the 
tonnage  represented  on  the  certificate. 
The  Committee  then  gives  the  handler 
raisins  from  the  reserve  pool  in  an 
amount  equal  to  the  toimage 
represented  by  the  diversion  certificate. 

Section  989.156  of  the  order's 
administrative  rules  and  regulations 
prescribes  additional  procedures  for  the 
RDP.  At  a  meeting  on  August  14,  1997, 
the  Committee  unanimously 
recommended  that  various  changes  be 
made  to  these  additional  RDP 
procedures  to  improve  compliance  and 
bring  the  RDP  in  line  with  current 
industry  practices. 

The  first  change  to  the  RDP 
recommended  by  the  Committee 
concerns  references  throughout 
§  989.156  to  partial  production  units. 
Such  references  are  contained  in 
paragraphs  (d).  (h)(2),  (h)(3),  (i),  (s)(l), 
and  (s)(3)  of  §989.156.  As  defined  in 
§  989.156(o),  a  production  imit  is  a 
clearly  defined  geographic  area  with 
permanent  boundaries  (either  natural  or 
man-made).  For  example,  a  production 
unit  could  be  30  acres  of  raisins 
surrounded  by  a  permanent  road  on  two 
sides  and  permanent  fencing  on  the 
other  two  sides. 

Partial  production  imits  have  been 
allowed  under  the  RDP  in  past  years. 
For  instance,  in  the  30-acre  production 
unit  example,  three  rows  of  vines  from 
that  unit  could  quaUfy  as  a  partial 
production  unit  under  the  RI^.  Under 
§989.156(s)(3)  of  the  order's 
administrative  rules  and  regulations,  the 
determination  of  the  tonnage  allowed 
for  acreage  removed  for  such  a  partial 
unit  would  be  computed  by  multiplying 
the  previous  year's  tonnage  produced 
and  verified  on  the  entire  unit  by  the 
ratio  of  the  acreage  removed  divided  by 
the  acreage  contained  in  the  total 
production  unit  However,  the 
Committee  is  concerned  that  some 
producers  may  be  removing  weak  vines 
in  a  production  imit  and  getting  credit 
under  the  RDP  for  an  inflated  amount  of 
tonnage.  In  the  30-acre  example,  a 
producer  could  have  an  average  past 
production  of  2.2  tons  of  raisins  on  the 
entire  unit,  remove  three  rows  of  low- 
producing  vines  that  averaged  only  1.5 
tons  of  raisins  per  acre,  and  get  credit 
in  the  RDP  for  2.2  tons  of  raisins  per 
acre.  Although  §  989.56(a)  of  the  order 
specifies  a  cap  of  2.75  tons  of  raisins  per 
acre  for  an  approved  production  unit 
(which  can  be  changed  through  informal 
rulemaking),  the  Committee  is  still 
concerned  that  actual  production  on  a 
partial  unit  could  be  inflated. 


Thus,  the  Committee  recommended 
that  partial  production  units  no  longer 
be  accepted  as  part  of  the  RDP.  This 
change  will  help  ensure  that  producers 
who  participate  in  an  RDP  do  not 
receive  credit  for  an  inflated  amount  of 
tonnage  and  gain  a  financial  advantage 
over  other  producers.  This  change  will 
help  ensure  equity  among  all  producers 
who  participate  in  the  program,  and 
help  maintain  the  integrity  of  the  RDP. 

In  addition,  the  Committee  believes 
that  this  change  will  improve  the 
accuracy  of  the  amount  of  tonnage 
accepted  into  the  RDP.  When  an  RDP  is 
established,  a  quantity  of  raisins 
equivalent  to  the  amount  diverted 
would  be  made  available  in  the 
subsequent  crop  year  from  the  prior 
year's  reserve.  This  RDP  diverted 
tonnage  from  the  reserve  is  included  in 
the  Committee's  marketing  policy 
computations  for  that  year  and  subject 
to  ime  and  reserve  percentages.  Thus,  it 
is  important  for  the  Committee  to  have 
as  acciuate  a  figure  as  possible  for  EDP 
tonnage.  The  Committee  believes  that 
not  allowing  partial  production  units 
into  the  RDP  will  improve  the  accxiracy 
of  this  fiigure.  Appropriate  changes  have 
been  made  to  the  applicable  paragraphs 
to  implement  this  recommended 
change. 

According  to  Committee  staff,  most  of 
the  RDP  applications  over  the  years 
have  been  for  full  production  units.  The 
partial  unit  authority  has  t)rpically  been 
used  by  a  producer  desiring  to  receive 
credit  under  the  RDP  for  a  few  weak 
rows  of  vines,  which  usually  amounts  to 
less  than  an  acre.  Thus,  this  change  is 
not  expected  to  adversely  impact  RDP 
participants. 

The  second  change  recommended  by 
the  Committee  concerns  paragraph  (g)  of 
§989.156  regarding  procedures  to  verify 
whether  producers  under  the  RDP  are 
curtailing  their  production.  This  section 
currentiy  specifies  that  committees  of 
industry  persons  may  be  established  to 
serve  as  agents  of  the  Committee  in 
assuring  producer  compliance  with  the 
RDP.  These  groups  of  industry  persons 
may  be  furnished  approved  RDP 
applications  and  are  to  advise  the 
Committee  on  the  progress  of  the 
diversion  within  a  particular  district. 

Such  industry  committees  have  been 
utilized  during  only  one  season  since 
the  inception  of  the  RDP  in  1985. 
Committee  staff  has  assumed  the 
functions  of  monitoring  producer 
diversion  and  assuring  program 
compliance.  Thus,  the  Committee 
recommended  that  reference  to  these 
RDP  industry  committees  be  removed 
from  §989. 156(g)  of  the  order's 
administrative  rules  and  regulations. 
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This  change  will  bring  RDP  procedures 
in  line  wi3i  current  industry  practices. 

A  third  change  to  the  RDP 
reconunended  by  the  Committee 
concerns  paragraph  (h)  of  §  989.156 
regarding  compliance.  Paragraph  (h)(1) 
of  §  989.156  currently  specifies  that  an 
approved  applicant  must  remove  or 
spur-prune  vines  to  preclude  grapes 
from  being  produced  and  harvested  on 
the  production  unit  involved  in  the 
program:  Provided,  That  vine  removal 
may  be  the  only  acceptable  means  of 
diversion  in  some  seasons  as 
determined  by  the  Committee.  If  the 
Committee  representatives  or  agents 
determine  that  there  is  an  average  of 
more  than  four  bunches  per  vine 
remaining  on  a  properly  spur-pruned 
production  unit,  the  producer  must  be 
notified  in  writing  and  given  2  weeks  to 
remove  such  bunches. 

The  Committee  recommended  that 
this  section  be  modified  to  remove  the 
impression  that  spur-pruning  is  the  only 
acceptable  method  of  diverting  the  crop, 
other  than  removing  the  vines 
altogether.  Other  methods  such  as 
spraying  with  certain  substances  should 
also  be  allowed.  Producers  should  be 
allowed  to  remove  and  destroy  the 
bunches  of  graf>e8  by  whatever  method 
they  choose  in  order  to  receive  a 
diversion  certificate.  The  Conunittee 
also  recommended  that  the  word 
"acceptable"  in  the  first  sentence  in 
§  989.156(h)(1)  be  removed  because  it  is 
not  necessary.  In  addition,  the 
Committee  recommended  that  the 
section  be  modified  to  strengthen  the 
requirement  regarding  producer 
notification  of  noncompliance  with  the 
ROP.  Specifically.  Committee  staff  must 
notify  producers  "immediately  by 
certified  mail,"  in  writing,  and  give 
producers  2  weeks  to  remove  extra 
bunches.  The  Committee  believes  that 
this  added  language  will  strengthen 
producer  compliance  with  the  RDP. 

The  Committee  also  recommended 
that  paragraph  (h)(3)  of  §989.156 
concerning  failure  to  divert  be  revised  to 
specify  that  any  producer  who  has  more 
than  one  production  unit  and  fails  to 
divert  on  an  approved  production  unit 
may  be  denied  the  opportimity  to 
participate  in  the  next  RDP  on  all  of  that 
producer's  production  units.  The 
current  provisions  specify  that  the 
producer  should  be  denied 
participation,  and  not  the  specific 
production  unit.  However,  the 
provisions  have  been  interpreted  so  that 
producers  only  have  been  denied  the 
opportunity  to  participate  in  the  next 
RDP  on  the  unit  that  was  not  properly 
diverted,  not  all  of  that  producer's  units. 
The  clarification  will  eliminate  the 
confusion  and  is  expected  to  provide 


producers  more  incentive  to  remain  in 
compliance  with  the  RDP  because  the 
clarified  provisions  specify  that  the 
failure  to  comply  could  mean  denial  to 
participate  on  any  of  that  producer's 
production  imits  in  the  next  RDP.  Thus, 
this  provision  is  expected  to  strengthen 
producer  compliance  with  the  RDP 
which  will  help  ensure  that  the  integrity 
of  the  program  is  maintained. 

The  fourth  change  to  the  RDP 
recommended  by  the  Committee 
concerns  paragraph  (o)  of  §  989.156. 
This  section  defines  a  production  unit. 
As  previously  mentioned,  a  production 
unit  is  a  clearly  defined  geographic  area 
with  permanent  boundaries  (either 
natiiral  or  man-made).  Under  the  RDP, 
producers  must  be  able  to  document  to 
the  Committee  the  previous  year's 
production  data  for  that  specific  area  by 
means  of  sales  receipts  or  other  delivery 
or  transfer  documents  which  indicate 
the  creditable  fruit  weight  delivered  to 
handlers  from  that  specific  area. 
Additional  criteria  are  specified  for  new 
production  units  and  existing  units  that 
may  have  been  transferred  to  another 
producer. 

The  Committee  believes  that 
additional  information  may  be 
necessary  in  some  cases  to  verify  the 
appropriate  production  figure  to  apply 
to  a  production  unit.  There  have  been 
concerns  that  some  producers  have 
inflated  their  production  units  under 
past  RDP's  by  reporting  statistics 
showing  higher  than  actual  raisin 
production.  For  example,  since 
diversion  certificate  tonnage  is  based  on 
the  tons  of  raisins  delivered  per  acre 
during  the  prior  year,  producers  could 
inflate  their  tonnage  by  acquiring  raisins 
from  another  source  and  adding  them  to 
deliveries  from  their  production  units, 
thereby  receiving  credit  for  a  greater 
amount  of  raisins  than  actually 
produced  on  the  acreage.  By  inflating 
yield  figures,  producers  could  receive 
diversion  certificates  equal  to  more 
raisins  from  the  reserve  pool  than  they 
actually  would  have  produced  from 
those  production  units. 

Thus,  the  Committee  recommended 
that  authority  be  added  to  paragraph  (o) 
of  §  989.156  authorizing  Committee  staff 
to  request  additional  documentation  to 
substantiate  the  tonnage  of  raisins 
produced  on  any  known  production 
unit.  This  documentation  may  include 
information  such  as  tray  count, 
employee  payroll  records,  prior  years' 
production  for  all  production  units,  and 
insurance  records.  This  information  is 
maintained  by  producers  in  the  normal 
course  of  business.  Such  information  for 
approved  production  units,  in  addition 
to  producers'  other  known  production 
units,  will  give  Committee  staff  another 


tool  to  ensure  producer  compliance 
with  the  RDP  so  that  the  integrity  of  the 
pr^zram  is  maintained. 

Inis  rule  also  makes  minor  changes  to 
remove  obsolete  language  in  paragraph 
(s)(l)  in  §989.156.  That  paragraph 
makes  two  references  to  provisions 
particular  to  the  1985  calendar  year 
which  marked  the  inception  of  the  RDP. 
Certain  parameters  regarding  dates 
particular  to  1985  were  incorporated 
into  the  order's  administrative  rules  and 
regulations  that  are  no  longer  necessary. 
Thus,  this  rule  removes  those  two 
references. 

Pureuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibilitv. 

There  are  approximately  20  handlera 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4.500  raisin  producere  in 
the  regulated  area.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Adminisitration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  No  more  than  8  handlers,  and 
a  majority  of  producers,  of  California 
raisins  may  be  classified  as  small 
entities.  Twelve  of  the  20  handlers 
subject  to  regulation  have  aimual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  8  handlers  have  sales  less 
than  $5,000,000,  excluding  receipts 
from  any  other  sources. 

This  rule  modifies  the  RDP  currenUy 
authorized  under  §989.56  of  the  Federal 
marketing  order  for  California  raisins. 
Under  the  RDP,  the  Committee  issues 
diversion  certificates  to  producers  who 
have  removed  grapes  in  accordance 
with  §  989.156  to  reduce  raisin 
production  and  bring  raisin  supplies 
more  closely  in  line  with  market  needs. 
Such  certificates  represent  an  amount  of 
reserve  tonnage  raisins  equal  to  the 
amount  of  raisins  diverted.  Diveraion 
certificates  may  be  submitted  by 
producers  only  to  handlers.  Any 
handler  holding  diversion  certificates 
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may  redeem  such  certificates  for  reserve 
pool  raisins  from  the  Committee.  This 
rule  makes  various  modifications  to 
§  989.156  of  the  order's  administrative 
rules  and  regulations  concerning  the 
RDP.  The  changes  include:  Removing 
authority  for  the  diversion  of  partial 
production  units  in  an  RDP;  removing 
authority  for  committees  of  industry 
persons  to  assist  the  Committee  in 
compliance  efforts;  clarifying  that  spur- 
pruning  is  not  the  only  acceptable 
method  of  aborting  a  crop;  and  making 
other  changes  to  strengthen  compliance 
with  the  RDP.  These  changes  will  help 
improve  compliance  with  the  RDP  and 
bring  the  program  in  line  with  current 
industry  practices. 

Regaramg  the  impact  of  this  rule  on 
affected  entities,  the  changes  are 
designed  to  either  improve  compliance 
with  the  RDP,  or  are  administrative  in 
nature  to  bring  the  RDP  in  line  with 
currant  industry  practices.  None  of  the 
changes  concerning  compliance  are 
expected  to  increase  the  cost  of 
administering  the  RDP.  Also,  because 
most  of  the  producer  applications  over 
the  years  have  been  for  full  production 
units,  rather  than  for  partial  production 
units,  discontinuance  of  partial 
production  units  as  part  of  the  RDP  is 
not  expected  to  increase  appreciably 
costs  to  producen.  Moreover,  the 
addition  of  other  methods  of  divenion, 
like  chemical  application,  should  have 
a  positive  affect  The  changes  are 
intended  to  ensure  equity  among  all 
those  participating  in  the  RDP  and  to 
maintiiin  the  integrity  of  the  program. 
Thus,  the  changw  are  expected  to  be 
equally  beneficiij  to  all  albcted  entities 
who  are  adhering  to  the  requirements  of 
the  program,  regardless  of  size. 

Other  alternatives  to  the  RDP 
procedures  were  considered  by  the 
raisin  indtutry  prior  to  the  Committee's 
recommendation.  The  Committee  has  an 
appointed  Amendment  Subcommittee 
and  Woridng  Group  which  have  held 
several  public  meetingB  throughout  the 
year  to  consider  changes  to  the  RDP  and 
other  order  provisions.  One  alternative 
considered  was  to  leave  the  RDP 
procedures  unchanged.  However,  the 
Committee  concluded  that  the  changes 
established  by  this  rule  were  necessary 
to  improve  the  RK*  and  better 
accomplish  program  objectives.  The 
Working  Gnnsp  also  considoed  adding 
to  the  rvdes  and  ragulations  a  scale  that 
would  correlate  production  ranges  with 
an  appropriate  production  cap  for  each 
range,  to  help  ensure  that  participating 
producers  did  not  receive  credit  nor  an 
inflated  amount  of  toimage  and  gain  a 
financial  advantage  over  other 
participants.  Another  related  option 
concerned  modifying  the  rules  «r>^ 


regulations  to  specify  that  the 
production  cap  should  be  based  on  a  5- 
year  rolling  average  of  production  per 
acre  with  a  maximimi  of  2.75  tons  per 
acre.  However,  Committee  staff 
indicated  that  data  concerning  total 
industry  production  on  a  per  acre  basis 
was  not  available,  and  the  Working 
Group  decided  not  to  recommend  these 
changes. 

The  Working  Group  also  considered 
adding  guidelines  to  the  RDP 
procedures  for  hardship  cases  where 
producers  have  been  denied 
participation  in  an  RDP.  For  example, 
there  have  been  cases  in  past  seasons 
where  producers  have  submitted  an 
application  to  participate  in  an  RDP, 
ciutailed  production,  and  then  been 
denied  a  certificate  from  Committee 
staff  because  such  producere  did  not 
satisfy  the  terms  of  the  RDP  (i.e.,  could 
not  document  thefr  previous  year's 
production).  Under  the  ciirrent  rules 
and  rq[ulations,  such  producers  have 
the  option  of  appealing  such  a  decision 
to  the  Committee  and  ultimately  the 
Department.  After  some  deliberation, 
the  Working  Group  decided  not  to 
change  this  appeal  process  by  trying  to 
specify  various  "what  if'  scenarios  in 
the  rules  and  regulations.  The  group 
believed  it  was  best  to  address  each 
such  situation  on  a  case-by-case  basis. 
Ultimately,  the  full  Committee 
concluded  that  the  changes  to  the  RDP 
previously  discussed  were  appropriate 
at  this  time. 

Regarding  any  additional  reporting  or 
recordkeeping  requirements,  this  rule 
allows  Committee  staff  to  request 
additional  information  from  producers 
participating  in  an  KDP  to  verify 
production.  However,  such  information 
will  only  be  requested  on  a  case-by-case 
basis  for  use  as  a  compliance  tool  when 
the  information  submitted  on  a 
produce's  application  concerning  a 
imit's  production  is  significantiy  greater 
than  past  production  on  the  unit, 
production  on  neighboring  units,  or  the 
industry  norm,  or  when  Committee  staff 
is  unable  to  verify  production  based  on 
submitted  documentetion.  For  instance, 
if  a  producer  had  multiple  production 
units  of  similar  size,  and  the  production 
on  the  unit  to  be  diverted  was 
significantly  diffnrent  than  the  othen, 
the  Conunittee  wants  its  staff  to  be 
authorized  to  request  additional 
information  such  as  that  m«ttioned  to 
verify  the  accuracy  of  the  producer 
application.  Additional  information 
may  be  needed  in  cases  whero  the 
production  on  a  unit  to  be  divoted  is 
significantiy  different  from  that  of 
neighboring  production  units.  As  a  third 
example,  if  information  obtained  from 
weigh  tags  and  other  delivery 


documents  provided  to  the  Committee 
did  not  correspond  to  the  production 
figure  indicated  on  the  producer's 
application,  Committee  staff  may 
request  additional  information. 

This  rule  will  not  require  new  forms 
and  the  number  of  producers  for  which 
additional  information  may  be 
requested  is  expected  to  be  small. 
According  to  the  Committee  staff,  only 
about  5-10  percent  of  producer 
applications  raise  questions  for  which 
additional  information  may  be  needed. 
During  the  industry's  last  diversion 
program  in  1996  which  provided  for 
only  vine  removal  (as  opposed  to 
allowing  spur  pruning),  66  producers 
participated.  In  1995's  program,  which 
provided  for  spur  pruning  and  vine 
removal,  778  producers  participated. 
The  Department  plans  to  monitor 
producer  reporting  under  this  rule 
during  the  first  season  an  RDP  is 
implemented. 

Using  the  778  participation  fig\ire  and 
the  10  percent  figure  for  questionable 
applications,  a  total  of  78  producer 
applicants  might  need  to  provide 
additional  information.  The  Committee 
staff  estimated  that  it  will  take  each  of 
these  participants  about  10  minutes  to 
compile,  package,  and  submit  this 
information.  Tlius,  the  time  taken  by  the 
78  particip>ants  as  a  group  will  total 
about  13  hours,  and  this  time  is 
currentiy  approved  under  OMB  No. 
0581-0178  by  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35). 

This  rule  does  not  impose  a  reporting 
burden  above  that  currentiy  approved 
for  small  and  large  raisin  producers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  ara 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  (faipUcate.  overlap,  or  conflict  with 
this  rule. 

Further,  the  Committee's  meeting  was 
widefy  publicized  throughout  the  raisin 
industry  and  all  interested  persons  were 
invited  to  attend  the  meetiiig  and 
participate  in  Committee  deUberations. 
Like  all  Committee  meetings,  the  August 
14, 1997,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  thefr  views  on  this 
issue. 

Also,  the  Committee  has  a  number  of 
appointed  subcommittees  to  review 
certain  issues  and  make 
recommendations  to  the  Committee.  As 
previously  mentioned,  the  Committee's 
Amendment  Working  Group  met 
throughout  the  year  at  public  meetings 
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to  disciiss  various  changes  to  the  raisin 
order,  including  the  recommended 
changes  to  the  RDP.  The  Working  Group 
made  its  recommendations  concerning 
revisions  to  the  RDP  to  the  Amendment 
Subcommittee  on  August  7, 1997.  The 
Amendment  Subcommittee  in  turn 
made  its  recommendations  to  the  full 
Committee  on  August  14,  1997.  All  of 
these  meetings  were  public  meetings 
and  both  large  and  small  entities  were 
able  to  participate  and  express  their 
views.  Interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

As  stated  earlier  and  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35).  the 
information  collection  requirements  that 
are  contained  in  this  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
have  been  assigned  OMB  No.  0581- 
0178. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  rule  also  invites  comments  on 
modifications  to  the  diversion  program 
authorized  imder  the  California  raisin 
order.  Any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  nile  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee 
unanimously  recommended  these 
changes  at  a  pubUc  meeting  and 
interested  parties  had  an  opportunity  to 
provide  input;  (2)  the  order  specifies 
that  the  Committee  must  meet  by 
November  30  of  each  crop  year  to 
review  pertinent  data  and  decide 
whether  a  diversion  program  should  be 
implemented;  the  Committee  plans  to 
meet  on  November  13  to  review  this 
issue  and  this  rule  should  be  in  place 
prior  to  implementation  of  any 
diversion  program:  and  (3)  this  rule 
provides  a  60-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  this 
ruleu 


List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  989  is  amended  as 
follows: 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  989  continues  to  read  as  follows: 

Aothority:  7  U.S.C.  601-674. 

2.  In  §989.156,  paragraph  (s)(3)  is 
removed,  and  the  first  sentence  of 
paragraph  (d),  and  paragraphs  (g).(h),  (i), 
(o),  and  (s)(l)  are  revised  to  read  as 
follows: 

f  980.156    Raisin  diversion  program. 

•  •        •        •        • 

(d)  Priority  of  applications  and 
allocations  of  tonnage.  Those  producer 
applications  indicating  that  the  vines  of 
the  producing  imits  will  be  removed 
shall  receive  first  priority  over  other 
applicants  when  reserve  tonnage  tmder 
the  program  is  to  be  allocated.  •   *   • 

•  •        •        «        • 

(g)  Verification.  Any  applicant  whose 
application  has  been  approved, 
authorizes  Committee  representatives 
and  agents  to  have  access  to  the 
production  unit  in  the  diversion 
program  during  reasonable  business 
hours  during  the  crop  year  to  confirm 
compliance  with  the  program.  Notice 
will  be  provided  to  the  applicant  of 
such  visits. 

(h)  Compliance.  (1)  Methods  of 
diversion.  An  approved  applicant  shall 
be  required  to  remove  the  vines,  spur- 
prune  the  vines,  remove  the  bunches  or 
take  other  means  to  preclude  grapes 
from  being  produced  and  harvested  on 
the  production  unit:  Provided,  That  vine 
removal  may  be  the  only  means  of 
diversion  in  some  seasons  as 
determined  and  announced  by  the 
Committee.  Bunches  which  occur  on 
vines  in  an  approved  production  unit 
shall  be  removed  and  destroyed  by  the 
applicant  before  maturity.  If  the 
Committee  representatives  or  agents 
determine  that  there  is  an  average  of 
more  than  four  bunches  per  vine 
remaining  on  an  approved  production 
unit,  the  producer  shall  be  notified 
immediately  by  certified  mail,  in 
writing,  and  given  2  weeks  to  remove 
such  bimches.  Grafting  vines  of  one 
varietal  type  to  another  varietal  type 
does  not  constitute  removal  of  vines 
under  the  program. 

(2)  Period  (^diversion.  An  approved 
applicant  must  remove  the  grapes,  or 


vines,  indicated  on  the  application 
within  the  production  unit  designated 
in  the  application  not  later  than  June  1 
of  the  crop  year  in  which  a  raisin 
diversion  program  is  implemented. 
Producers  who  remove  the  vines  on  a 
production  unit  after  August  15  may 
qualify  for  a  diversion  program  for  that 
crop  year  if  a  diversion  program  is 
annoimced  and  if  diversion  on  that  unit 
and  vine  removal  after  August  15  can  be 
documented  and  verified. 

(3)  Failure  to  divert.  Any  raisin 
producer  who  does  not  take  the 
necessary  measures  to  remove  the 
grapes  on  an  approved  production  imit 
by  June  1 ,  or  any  raisin  producer  who 
has  indicated  the  removal  of  vines  or 
the  intent  to  remove  the  vines  and  who 
does  not  remove  such  vines  on  an 
approved  production  unit  by  June  1. 
shall  not  be  issued  a  diversion 
certificate,  may  be  subject  to  liquidated 
damages  and  interest  charges  as 
provided  in  paragraph  (q)  of  this 
section,  may  be  subject  to  an  injunctive 
action  under  the  Act,  and  may  be 
denied  the  op{>ortunity  to  participate  in 
the  next  diversion  program,  when 
implemented:  Provided,  That  any    ■ 
producer  who  has  more  than  one 
production  wait  and  fails  to  divert  on  an 
approved  production  xmit  may  be 
denied  the  opportunity  to  participate  on 
all  of  that  producer's  production  units, 
in  the  next  diversion  program.  For  spur- 
pruned  vines,  this  date  may  be  extended 
2  weeks  from  the  date  of  the  inspection 
of  a  producer's  vineyard  if  more  than 
four  bunches  on  spur- pruned  vines  are 
present  at  the  time  of  inspection: 

(i)  Issuance  of  certificates.  When 
preliminary  percentages  are  announced, 
the  Committee  shall  issue  diversion 
certificates  to  those  approved  applicants 
who  have  removed  grapes  in  accordance 
with  this  section.  Such  certificates  shall 
represent  an  amount  of  reserve  toimage 
raisins  equal  to  the  amount  of  raisins 
diverted  from  the  production  unit(s] 
specified  in  the  producer  application,  or 
additional  quantity  granted  by  the 
Committee  when  vines  are  diverted 
through  vine  removal  or  any  other 
means  established  by  the  Committee,  as 
the  case  may  be.  If,  prior  to  issuance  of 
a  certificate,  the  Gonunittee  is  notified 
by  an  approved  applicant  that  such 
applicant's  interest  in  the  production 
unit(8)  involved  in  the  program  has  been 
transferred  to  another  peraon.  the 
Committee  may  substitute  the  transferee 
for  the  applicant  provided  the  transferee 
agrees  to  comply  with  the  provisions  of 
this  section. 
•        *        *        •        • 

(o)  Production  unit.  For  the  purposes 
of  the  raisin  diversion  program,  a 
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production  unit  is  a  clearly  defined 
geographic  area  with  permanent 
boundaries  (either  natural  or  man- 
made).  A  producer  must  be  able  to 
document  to  the  Committee  the 
previous  year's  production  data  for  that 
specific  area  by  means  of  sales  receipts 
or  other  delivery  or  transfer  documents 
which  indicate  the  creditable  firuit 
weight  delivered  to  handlers  from  that 
specific  area.  If  the  information 
submitted  by  producers  on  die 
application  concerning  a  imit's 
production  is  significantly  greater  than 
past  production  on  the  unit,  production 
on  neighboring  units,  or  the  industry 
norm,  or  the  production  is  unable  to  be 
verified  based  on  submitted 
documentation,  the  Committee  may 
request  additional  documentation  such 
as  tray  count,  payroll  records,  prior 
years'  production,  and  insurance 
recqfds  to  substantiate  the  tonnage  of 
raisins  produced  on  all  production  units 
that  such  applicant  controls  or  owns. 
Producera'  would  not  be  precluded  from 
submitting  other  information 
substantiating  production  if  those 
producers'  desired.  A  new  production 
unit  will  not  be  eligible  for  the  raisin 
diversion  program  until  at  least  1  year's 
production  has  been  grown  and  is 
docTunented.  An  existing  production 
unit,  transferred  to  a  new  or  expanding 
producer,  is  eligible  for  the  raisin 
diversion  program  as  soon  as  the 
previous  year's  production  can  be 
properly  dociunented. 
•        •        •        •        • 

(s)  Additional  opportunity  for  vine 
removal.  (1)  The  Committee  may 
announce  a  date  later  than  that  provided 
in  §  989.156(b).  by  which  producers, 
who  agree  to  remove  the  vines  on  a 
production  unit  may  file  an  application 
to  participate  in  a  raisin  diversion 
program.  The  aimounced  date  shall  be 
not  later  than  May  1.  The  diversion 
certificates  will  be  issued  only  for  the 
production  units  from  which  vines  are 
removed.  The  total  tonnage  available  to 
such  applicants  shall  not  exceed  the 
tonnage  determined  by  deducting  the 
tonnage  approved  for  applications 
received  on  or  before  December  20  frt>m 
the  total  toiuiage  announced  as  eligible 
by  the  Committee  for  diversion. 
Applications  shall  be  considered  and 
approved  on  a  first-come,  first-served, 
basis  and  shall  not  be  given  preference 
over  the  tonnage  approved  for 
applications  received  on  or  before 
E)ecember  20.  The  vines  shall  be 
removed  from  the  production  units  for 
which  such  applications  are  approved 
not  later  than  June  1. 


Dated:  November  7, 1997. 

Rpoert  C  KMDsy, 

Deputy  Administrator,  Fruit  and  Vegetable 
Programs. 

[FR  Doc.  97-29971  Filed  11-12-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

8CFR  Part 204 

PNS  No.  1846-07] 

RIN1115-AE77 

Prima  Facia  Review  of  Form  1-360 
Whan  HIad  t»y  Salf-Patnioning 
Battarad  Spouaa/Child 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Interm  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  to  enable  the 
Service  to  review  Form  1-360.  Petition 
for  Amerasian.  Widow(er)  or  Special 
Immigrant,  filed  by  a  battered  spouse  or 
child,  to  determine  whether  a  prima 
fecie  case  has  been  established.  Recent 
legislation  broadened  the  definition  of 
aliens  who  qualify  for  public  assistance 
to  include  battered  aliens,  and 
specifically  those  aliens  whose  self- 
petitions  have  been  approved  and  those 
who  file  a  self-petition  which 
establishes  a  prima  fecie  case  for 
immigrant  classification  under  the 
Violence  Against  Women  Act. 

DATES:  Effective  Date:  This  interim  rule 
is  eSiective  November  13, 1997. 
Comment  Date:  Written  comments  must 
be  submitted  on  or  before  January  12. 
1998. 

ADDRESSES:  Please  submit  written 
comments,  in  triplicate,  to  the  Director. 
Policy  Directives  and  Instructions 
Branch,  Immigration  and  Naturalization 
Service,  425  I  Street  NW..  Room  5307, 
Washington,  DC  20536.  Attn:  Public 
Comment  Clerk.  To  ensure  proper 
handling,  please  reference  the  INS 
number  1845-97  on  your 
correspondence.  Comments  are 
available  for  public  inspection  at  this 
location  by  calling  (202)  514-3291  to 
arrange  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  FitzGerald,  Staff  Officer, 
Residence  and  Status  Branch, 
Immigration  and  Naturalization  Service, 
425  I  Street.  Room  3214,  Washington, 
DC  20536.  telephone  (202)  514-5014. 


SUPPLBIENTARY  INFOfMATION: 
Background 

The  Immigration  and  Nationality  Act 
(the  Act)  allows  a  citizen  or  lawful 
permanent  resident  (LPR)  of  the  United 
States  to  seek  immigrant  status  for 
certain  alien  relatives  from  the  Service. 
In  order  to  receive  this  benefit,  a  visa 
petition  must  be  filed  on  behalf  of  the 
alien  relative  and  approved  by  the 
Service.  The  alien  must  then  qualify  for 
immigrant  visa  issuance  abroad  or 
adjustment  of  status  in  the  United 
States. 

Historically,  the  initiation  of  the  visa 
petition  process  was  solely  at  the 
discretion  of  the  U.S.  citizen  or  LPR 
relative.  For  that  reason,  the  citizen  or 
LPR  effectively  controlled  the  ability  of 
an  alien  spouse  or  child  to  regularize  his 
or  her  immigration  status.  Congress,  in 
the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (the  Crime 
Bill),  Public  Law  103-322,  dated 
September  13, 1994,  recognized  the 
potential  for  misuse  of  this  discretion 
within  households  where  domestic 
violence  occurs.  Titie  IV  of  the  Crime 
Bill,  the  Violence  Against  Women  Act 
(VAWA),  contains  provisions  which 
enable  these  battered  spouses  and 
children  to  self-petition  for  immigrant 
classification,  thus  limiting  the  ability  of 
an  abusive  citizen  or  LPR  to  use  the 
immigration  laws  to  perpetuate  further 
violence  against  a  spouse  or  child 
residing  in  the  United  States. 

InteriiaRule 

On  March  26.  1996,  the  Service 
published  an  interim  rule  at  61  FR 
13061 ,  establishing  the  eligibility 
requirements  for  battered  spouses  and 
children  using  the  self-petitioning 
process.  The  Service  received  numerous 
comments  which  are  under 
consideration  as  the  final  rule  is 
prepared  for  publication.  This  rule  does 
not  in  any  way  alter  the  eligibility  or 
evidentiary  requirements  set  forth  in 
that  interim  rule. 

Impact  of  New  Legislation 

Since  the  Service  published  its 
interim  rule.  Congress  has  enacted  new 
legislation  that  affects  the  ability  of  most 
aliens  to  receive  public  assistance.  In 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(PRWORA),  Congress  mandated  that 
only  "qualified  aliens."  as  defined  by 
statute,  were  eligible  for  public 
assistance.  Section  501  of  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (IIRIRA), 
amended  the  definition  of  "qualified 
alien"  to  include  battered  aliens, 
including  certain  aliens  who  file  or  have 
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approved  self-petitions.  Thia  "qualified 
alien"  status  is  afforded  not  only  to 
aliens  with  approved  self-petitions,  but 
also  to  those  who  file  a  self-petition 
which  establishes  a  prima  facie  case  for 
immigrant  classification. 

Purpoae  of  Estabiishing  a  Prima  Facie 
CaM 

At  the  present  time,  the  Service 
adjudicates  the  Form  1-360,  Petition  for 
Amerasian,  Widow(er)  or  Special 
Immigrant,  and  issues  a  notice  of 
approval  to  those  self-petitioning 
spouses  and  children  who  demonstrate 
eligibility.  Upon  approval  of  the  self- 
petition,  the  applicant  is  a  "qualified 
alien"  for  purposes  of  the  PRWORA. 
Often,  however,  the  initial  submission 
does  not  comply  with  all  of  evidentiary 
burdens  required  for  the  Service  to 
adjudicate  the  self-petition.  In  such 
cases,  pursuant  to  Service  regulations, 
self-petitioners  are  generally  sent  a 
request  for  evidence  which  sets  forth  the 
deficiencies  of  the  application  and 
allows  the  applicant  60  days  in  which 
to  submit  supplemental  dociunentation. 
The  applicant  may  be  granted  an 
additional  60  days  at  the  discretion  of 
the  Service  pursuant  to  current 
regulations  at  8  CFR  204.1(h). 

However,  because  battered  aliens  can 
be  "qualified  aliens"  without  approval 
of  the  petition,  the  Service  must  also 
evaluate  the  petition  and  the  evidence 
submitted  in  support  of  the  petition  to 
determine  if  the  alien  has  established  a 
prima  facie  case.  Although  the  statute 
affords  benefits  to  those  who  establish 
prima  facie  eligibility,  neither  the 
statute  nor  the  legislative  history 
adequately  details  the  requirements  for 
establishing  this  eligibility. 
Conventional  dictionary  definitions  are 
of  littie  assistance  in  this  regard. 
Without  standards,  determinations 
could  be  made  inconsistenUy  and  with 
varying  constancy  to  Congressional 
intent,  which  would  be  detrimental  to 
the  purpose  of  the  statute  and  to  the 
individual  petitioner  trying  to  meet  it. 
This  interim  rule  explains  the  standards 
to  be  utilized  by  the  Service  in 
determining  whether  the  petitioner  has 
established  a  prima  fiacie  case. 

Requirements  for  Demonstrating  a 
Prima  Facie  Case 

The  prima  facie  determination  will  be 
made  only  after  a  self-petition  has  been 
filed  with  the  Service,  and  the  decision 
to  issue  that  Notice  of  Prima  Facie  Case 
(Notice)  rests  solely  with  the  Service.  In 
evaluating  whether  a  self-petitioner  has 
establishwl  a  prima  fiacie  case,  the 
Service  must  have  evidence  of  each  of 
the  required  elements  of  the  self- 
petition  as  detailed  in  Service 


regulations  at  §  204.2  {c)(l)  and  (e)(1). 
Accordingly,  self-petitioners  should 
submit  Form  1-360  and  credible 
relevant  evidence  in  support  of  the 
petition  addressing  each  of  the  statutory 
elements  as  detailed  in  the  instructions 
accompanying  Form  1-360:  (1)  existence 
of  the  qualifying  relationship:  (2)  the 
citizenship  or  immigration  status  of  the 
abuser  (3)  the  self-petitioner's  eligibility 
for  immigrant  classification;  (4) 
residence  in  the  United  States;  (5) 
evidence  that,  during  the  qualifying 
relationship,  the  petitioner  and  abuser 
resided  together  in  the  United  for  some 
unspecified  period  of  time;  (6)  battery  or 
extreme  cruelty;  (7)  good  moral 
character,  (8)  extreme  hardship;  and  (9) 
in  the  case  of  a  self-petitioning  spouse, 
good  faith  marriage.  The  elements  and 
evidentiary  requirements  are  set  forth  in 
8  CFR  §  204.2  (c)(1)  and  (e)(1). 

If  the  Service  determines  that  a 
petitioner  has  demonstrated  prima  facie 
eligibility,  a  Notice  of  Prima  Facie  Case 
will  be  issued.  The  Notice  is  neither  a 
benefit  nor  inunigration  status  in  its 
own  right,  and  an  applicant  cannot 
apply  solely  for  a  Notice  of  Prima  Facie 
Case.  The  decision  to  issue  such  a 
notice  rests  solely  with  the  Service. 
Applicants  are  encouraged  to  submit 
full  documentation  at  the  earliest 
possible  time.  However,  bona  fide 
candidates  for  self-petitioning  should 
not  postpone  filing  the  petition  because 
they  are  unable  to  immediately  comply 
with  all  of  the  regulatory  requirements. 

As  an  example,  an  applicant  who  has 
been  unable  to  obtain  police  reports 
from  each  place  of  residence  during  the 
past  3  years  could  submit  other 
supporting  doctunentation  which 
addresses  the  good  moral  character 
element  of  the  adjudication.  For  the 
purpose  of  making  a  prima  facie 
determination,  an  afildavit  from  the 
applicant  stating  he  or  she  has  never 
been  arrested  and  is  a  person  of  good 
moral  character  may  be  considered 
acceptable  for  purposes  of  establishing  a 
prima  facie  case.  However,  on  its  own, 
this  affidavit  is  not  sufficient  to  meet  the 
evidentiary  burden  of  §  204.2  (c)(2)(v) 
and  (e)(2)(v).  Before  final  adjudication, 
the  applicant  must  still  submit  police 
reports  or,  if  they  are  unavailable,  some 
other  type  of  documentation  as  required 
by  those  provisions. 

The  Service's  decision  to  issue  or  not 
to  issue  a  Notice  will  not  be  a  factor  in 
the  adjudication  of  the  imderlying 
petition,  nor  will  it  constitute  a  binding 
determination  of  the  credibility  of  the 
evidence  submitted.  Prima  facie 
evidence  will  not  always  fully  or 
completely  satisfy  the  evidentiary 
burdens,  and  may  be  contradicted  by 
evidence,  docimientation,  or  affidavits 


(or  any  other  credible  evidence)  which 
come  to  the  attention  of  the  Service  after 
a  favorable  prima  facie  determination 
has  been  made.  Self-petitioners  should 
be  aware  that  such  situations  may  result 
in  the  denial  of  the  1-360  petition,  even 
if  a  favorable  prima  facie  determination 
was  initially  made.  Conversely,  the 
Service's  decision  not  to  issue  the 
Notice  of  Prima  Facie  Case  is  not  fatal 
to  the  underlying  petition. 

The  prima  facie  evaluation  will 
consist  of  an  initial  review  of  the  Form 
1-360  and  the  supporting 
documentation.  Applicants  who  set 
forth  a  prima  facie  case  will  receive  a 
Notice  of  Prima  Facie  Case  to  document 
their  "qualified  alien"  status  for  public 
benefits.  The  Notice  is  valid  until  the 
Service  has  adjudicated  the  petition.  At 
present,  the  Service  intends  to  issue  the 
Notice  with  a  validity  period  of  150 
days,  which  exceeds  the  time  required 
for  adjudication  in  the  majority  of  tUtae 
cases.  In  those  few  cases  when  the 
Service  is  unable  to  complete  the 
adjudication  within  the  150-day  period, 
the  applicant  will  be  able  to  request  an 
extension  pursuant  to  the  instructions 
on  the  Notice.  Because  the  Notice  is 
intended  solely  for  the  purpose  of 
enabling  petitioners  to  apply  for  public 
benefits  within  the  United  States,  the 
Service  will  only  issue  the  Notice  to 
petitioners  residing  in  the  United  States. 

Filing  and  Initial  Processing 

Because  the  prima  facie  determination 
is  not  a  separate  benefit  granted  by  the 
Service,  the  procedures  that  an 
applicant  must  follow  are  those  set  forth 
in  the  interim  rule.  The  only  procedural 
change  concerns  the  filing  of  the  Form 
1-360.  As  a  result  of  the  Direct  Mail 
Notice  published  at  62  FR  16607  on 
April  7, 1997,  all  1-360  petitions  filed 
by  a  self-petitioning  spouse,  child,  or 
parent  on  behalf  of  a  battered  child, 
must  be  mailed  directiy  to  the  Vermont 
Service  Center,  75  Lower  Weldon  Street, 
St.  Albans.  VT  05479.  Self-petitioners 
will  be  provided  with  documentation 
indicating  the  Service  has  received  the 
self-petition  (Notice  of  Receipt).  After 
reviewing  the  petition,  the  Service  will 
mail  applicants  notification  of  the  status 
of  the  petition.  Regardless  of  whether  a 
Notice  of  Prima  Facie  Case  is  issued, 
applicants  who  receive  notice  of  an 
adverse  preliminary  finding  will  have 
the  opportunity  to  respond  with 
additional  evidence  or  arguments.  The 
self-petitioner  will  be  advised  by  the 
Service  as  to  the  additional  evidence  or 
documentation  needed  to  support  the 
petition,  and  will  be  provided  the 
opportunity  to  submit  this  additional 
evidence  until  the  Service  makes  a  final 
decision. 
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Good  Cause  Exception 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provisions 
for  post-promulgation  public  comments, 
is  based  upon  the  "good  cause" 
exceptions  found  at  5  U.S.C.  553(b)(B) 
and  (d).  It  is  in  the  public  interest  to 
provide  prima  facie  determinations, 
which  will  enable  qualifying  spouses 
and  children  to  apply  for  public 
assistance  benefite.  These  resources  and 
services  may  be  critical  to  some 
applicants  as  they  seek  safety  and 
independence  from  the  abuser. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Natiiralization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and.  hy 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors:  This 
rule  addresses  the  grant  of  immigration 
benefits  to  certain  individuals  based  on 
a  family  relationship  to  an  abusive 
citizen  or  lawful  permanent  resident  of 
the  United  States.  This  rule  affects 
individuals,  not  small  entities,  and  the 
economic  impact  is  not  significant 

ExecntiTe  Order  12866 

This  rule  is  considered  by  the 
[Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review. 
Accordingly,  this  regulation  has  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget 

ExecntiTe  Order  12612 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

ExecntiTe  Order  12M8  Civil  Justioe 
Renmn 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
signlficanUy  or  imiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Act  of 1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

This  interim  rule  does  not  impose  any 
new  reporting  or  recordkeeping 
requirements.  The  information 
collection  requirements  contained  in 
this  rule  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act.  The 
clearance  number  for  this  collection  is' 
contained  in  8  CFR  299.5.  Display  of 
control  nimnbers. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Aliens,  Employment, 
Immigration,  Petitions. 

PART  204-IMMlQRANT  PETmONS 

1.  The  authority  citation  for  part  204 
is  revised  to  read  as  follows: 

Authority:  8  U.SiZ.  1101, 1103, 1151, 1153, 
1154, 1182, 1186a,  1255;  1641;  8  CFR  part  2. 

2.  Section  204.2  is  amended  by 
adding  new  paragraphs  (c)(6)  and  (e)(6), 
to  read  as  follows: 

f  204.2    Petitions  for  relattvaa,  widows,  and 
widowers,  and  sbu— d  tpouaes  and 
dtlldren. 


(c)*  •  • 

(6)  Prima  facie  determination — (i) 
Upon  receipt  of  a  self-petition  under 
paragraph  (c)(1)  of  this  section,  the 
Service  shall  make  a  determination  as  to 
whether  the  petition  and  the  supporting 
documentation  establish  a  "prima  &cie 
case"  for  purposes  of  8  U.S.C.  1641,  as 
amended  by  section  501  of  Public  Law 
104-208. 

(ii)  For  purposes  of  paragraph  (c)(6Ki) 
of  this  section,  a  prima  facie  case  is 
established  only  if  the  petitioner 


submits  a  completed  Form  1-360  and 
other  evidence  supporting  all  of  the 
elements  required  of  a  self-petitioner  in 
paragraph  (c)(1)  of  this  section.  A 
finding  of  prima  facie  eligibility  does 
not  relieve  the  petitioner  of  the  burden 
of  providing  additional  evidence  in 
support  of  the  petition  and  does  not 
establish  eligibility  for  the  underlying 
petition. 

(ill)  If  the  Service  determines  that  a 
petitioner  has  made  a  "prima  &cie 
case,"  the  Service  shall  issue  a  Notice  of 
Prima  Facie  Case  to  the  petitioner.  Such 
Notice  shall  be  valid  until  the  Service 
either  grants  or  denies  the  petition. 

(iv)  For  purposes  of  adjudicating  the 
petition  submitted  under  paragraph 
(c)(1)  of  this  section,  a  prima  facie 
determination — 

(A)  Shall  not  be  considered  evidence 
in  support  of  the  petition; 

(B)  Shall  not  be  construed  to  make  a 
determination  of  the  credibility  or 
probative  value  of  any  evidence 
submitted  along  %vith  that  petition;  and, 

(C)  Shall  not  relieve  the  self-petitioner 
of  his  or  her  burden  of  complying  with 
all  of  the  evidentiary  requirements  of 
paragraph  (c)(2)  of  this  section. 

•        *        •        •        • 

Ie)«  *  * 

(6)  prima  facie  determination — (i) 
Upon  receipt  of  a  self-petition  under 
paragraph  (e)(1)  of  this  section,  the 
Service  shall  make  a  determination  as  to 
whether  the  petition  and  the  supporting 
documentation  establish  a  "prima  fiacie 
case"  for  purposes  of  8  U.S.C.  1641,  as 
amended  by  section  501  of  Public  Law 
104-208. 

(ii)  For  purposes  of  paragraph  (eK6Ki) 
of  this  sectfon,  a  prima  facie  case  is 
established  only  if  the  petitioner 
submits  a  completed  Form  1-360  and 
other  evidence  supporting  all  of  the 
elements  required  of  a  self-petitioner  in 
paragraph  (e)(1)  of  this  section.  A 
finding  of  prima  focie  eligibility  does 
not  relieve  the  petitioner  of  the  biuden 
of  providing  additional  evidence  in 
support  of  the  petition  and  does  not 
establish  eligibility  for  the  imderlying 
petition. 

(iii)  If  the  Service  determines  that  a 
petitioner  has  made  a  "prima  &cie  case" 
the  Service  shaU  issue  a  Notice  of  Prima 
Facie  Case  to  the  petitioner.  Such  Notice 
shall  be  valid  until  the  Service  either 
grants  or  denies  the  petition. 

(iv)  For  purposes  of  adjudicating  the 
petition  submitted  imder  paragraph 
(e)(1)  of  this  section,  a  prima  focie 
determination: 

(A)  Shall  not  be  considered  evidence 
in  support  of  the  petition; 

(B)  Shall  not  be  construed  to  make  a 
determination  of  the  credibility  or 


60772   Federal  Register  /  Vol.  62,  No.  219  /  Thursday,  November  13.  1997  /  Rules  and  Regulations 


probative  value  of  any  evidence 
submitted  along  with  that  petition:  and, 
(C)  Shall  not  relieve  the  self-petitioner 
of  his  or  her  burden  of  complying  with 
all  of  the  evidentiary  requirements  of 
paragraph  (e)(2)  of  this  section. 
•        *        *        *        • 

Dated:  July  21. 1997. 
Doris  Meiasner, 

Commissioner,  Immigration  and 
Naturalization  Serrice. 
(FR  Doc.  97-29770  Filed  11-12-97;  8:45  am] 

■UMQ  COOC  4410-10-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Dodwt  Na  «7-CE-a»-AO-, 
101M;  AD  97-23-08] 

RtN2120-AA64 


Amendmeni  39- 


Ainworttilnass  Directivas;  Avions 
Piarra  Robin  Modal  R3000  Airpianas 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Avions  Pierre  Robin 
Model  R3000  airplanes  that  are 
equipped  with  yaw  damper 
Modification  No.  013.  This  AD  requires 
inspecting  the  bridle  cable  ends  for 
correct  installation  in  the  grooved 
screw,  inspecting  for  correct  cable 
winding  on  the  capstan  and  correct 
cable  tension,  and  correcting  any 
discrepancies  found.  This  AD  also 
requires  installing  lockwire  to  the 
tension  adjustment  screw.  This  AD  is 
the  result  of  mandatory  continuing 
airworthiness  information  (MCAl) 
issued  by  the  airworthiness  authority  for 
France.  The  actions  specified  in  this  AD 
are  intended  to  prevent  the  rudder 
control  from  becoming  jammed  because 
of  the  yaw  damper  control  cables 
slipping  out  of  the  groove  on  the  tension 
adjustment  screw,  which  could  result  in 
a  reduction  in  the  directional 
controllability  of  the  airplane. 
DATES:  Effective  December  5.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
5.  1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  8,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  97-CE-89-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Avions 
Pierre  Robin,  1,  route  de  Troyes,  21121 
Darois-France;  telephone:  03  80  44  20 
50;  facsimile:  03  80  35  60  80.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-89-AD.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Karl  M.  Schletzbaum,  Aerospace 
Engineer,  Small  Airplane  Directorate, 
Airplane  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missoiui  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPt^MENTARY  INFORMATION: 

Events  Leading  to  Inuance  of  This  AD 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recenUy  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Avion  Pierre 
Robin  Model  R3000  airplanes  that  are 
equipped  with  yaw  damper 
Modification  No.  013.  The  DGAC 
reports  an  incident  where  the  yaw 
damper  jammed  due  to  the  cable 
slipping  out  of  the  tension  adjustment 
screw  during  operation.  This  condition, 
if  not  corrected  in  a  timely  manner, 
could  result  in  the  rudder  control 
becoming  jammed  with  possible 
reduction  in  the  directional 
controllability  of  the  airplane. 

Relevant  Service  Infiormation 

Avions  Pierre  Robin  has  issued 
Service  Bulletin  No.  152,  dated 
September  30, 1996,  which  specifies  the 
following: 
— inspecting  the  bridle  cable  ends  for 

correct  installation  in  the  grooved 

screw; 
— inspecting  for  correct  cable  winding 

on  the  capstan  and  correct  cable 

tension; 
— correcting  any  discrepancies  found; 

and 
— installing  lockwire  to  the  tension 

adjustment  screw. 

The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  AD  97-079(A),  dated  March  12, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 


The  FAA's  Determinadon 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  EKiAC;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provuions  of  This 
AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pierre  Robin  Model 
R3000  airplanes  of  the  same  type  design 
registered  in  the  United  States  that  are 
equipped  with  yaw  damper 
Modification  No.  013.  the  FAA  is 
issuing  an  AD.  This  AD  requires 
inspecting  the  bridle  cable  ends  for 
correct  installation  in  the  grooved 
screw,  inspecting  for  correct  cable 
winding  on  the  capstan  and  correct 
cable  tension,  correcting  any 
discrepancies  found,  and  installing 
lockwire  to  the  tension  adjustment 
screw.  Accomplishment  of  the  actions 
of  this  AD  would  be  in  accordance  with 
the  previously  referenced  service 
bulletin. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  conunents  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirotunental,  and  energy  aspects  of 
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the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  vfiW  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-a9-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


139.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-23-OS    Avions  Pierre  Robin: 

Amendment  39-10196;  Docket  No.  97- 
CE-a9-AD. 

Applicability:  Model  R3000  airplanes;  all 
serial  numbers;  certificated  in  any  category, 
that  are  equipped  with  yaw  damper 
Modification  No.  013. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AO  is  afCscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  [»opo8ed  actions  to  address  it. 

Compliance:  Required  prior  to  further 
Qight  after  the  effective  date  of  this  AD, 
unless  already  accomplished. 

To  prevent  the  rudder  control  from 
becoming  jammed  because  of  the  yaw 
damper  control  cables  slipping  out  of  the 
groove  on  the  tension  adjustment  screw, 
which  could  result  in  a  reduction  in  the 
directional  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Inspect  the  bridle  cable  ends  for  correct 
installation  in  the  grooved  screw  eind  inspect 
for  conect  cable  winding  on  the  capstan  and 
correct  cable  tension  in  accordance  with 
Avions  Pierre  Robin  Service  Bulletin  No. 
152.  dated  September  30. 1996.  Prior  to 
further  flight,  correct  any  discrepancies  in 
accordance  with  this  service  bulletin. 

(b)  Install  lockwire  to  the  tension 
adjustment  screw  in  accordance  with  Avions 
Pierre  Robin  Service  Bulletin  No.  152,  dated 
September  30,  1996. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA,  1201  Walnut,  suite  900, 
Kansas  City,  Missouri  64106.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  The  inspections  and  installation 
required  by  this  AD  shall  be  done  in 
accordance  with  Avions  Pierre  Robin  Service 


Bulletin  No.  152.  dated  Septen^Mr  30, 1996. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Avions  Pierre  Robin,  1,  route  de  Troyes. 
21121  Darois-France.  Copies  may  be 
inspected  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1556.  601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  AD  97-079(A).  dated  March  12, 
1997. 

(f)  This  amendment  (39-10196)  becomes 
efiective  on  December  5. 1997. 

Issued  in  Kansas  City.  Missouri,  on 
October  31. 1997. 
JamM  E.  Jackson, 

Acting  Manager,  Small  Airplane  Dinctorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-29535  Filed  11-12-97;  8:45  am) 
BUJNQ  oooc  4eio-is-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  97-NM-27S-AD;  Amendment 
39-10202;  AO  97-21-16] 

BIN  2120-AA64 

Airworthinasa  Diractivaa;  Daaaautt 
Modal  Myatara-Falcon  SO  Sartaa 
Alrplanaa 

AGENCY:  Federal  Aviation 
Admitustration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  dociunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
97-21-16  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
Dassault  Model  Mystere-Falcon  series 
airplanes  by  individual  notices.  This  AD 
requires  a  revision  to  the  Limitations 
section  of  the  FAA-approved  Airplane 
Ffight  Manual  (AFM)  to  include 
procedures  to  use  certain  values  to 
correctiy  gauge  the  minimum  allowable 
Nl  speed  of  the  operative  engines 
during  operation  in  icing  conditions.  . 
This  action  is  prompted  by  a  report 
indicating  that  erroneous  minimum 
anti-icing  Nl  thrust  setting  indications 
were  displayed  on  the  Engine  Indication 
Electronic  Display  (EIED).  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fligbtcrew  use  of  erroneous  Nl 
tlmist  setting  information  displayed  on 
the  EIED,  which  could  result  in  in-flight 
shutdown  of  engine(s). 
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DATES:  Effective  November  18, 1997.  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  emergency  AD  97-21-18, 
issued  October  14, 1997,  which 
contained  the  requirements  of  this 
amendmenL 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  15, 1997. 
AOOncSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
275-AD,  1601  Land  Avenue,  SW., 
Renton.  Washington  98055-4056. 
FOR  FURTHER  MFORMATKM  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056:  telephone  (425)  227-2110; 
£bx  (425)  227-1149. 
SUPPLaOTTARY  INFORMATION:  On 
October  14, 1997.  the  FAA  issued 
emergency  AD  97-21-16,  which  is 
applicable  to  Dassault  Model  Mystere- 
Falcon  50  series  airplanes.  That  action 
was  prompted  by  a  report  indicating 
that  erroneous  minimum  anti-icing  Nl 
thrust  setting  indications  were 
displayed  on  the  Engine  Indication 
Electronic  Display  (EIED).  The 
erroneous  miniTnnm  Nl  indications  do 
not  correspond  with  minimums 
specified  in  the  Normal  ProceduTB* 
Section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  for  operations  in 
icing  conditions.  This  condition,  if  not 
corrected,  could  result  in  flightcrew  use 
of  erroneous  Nl  thrust  setting 
information  displayed  on  the  EIED  and 
consequent  in-flight  shutdovra  of 
engine(s). 

FAA's  CoadnaioBS 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  ftnHinpt  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  Cor 
operation  in  the  United  States. 

Explanation  of  the  Requifements  of  the 
Role 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplaiMs  of  the  same  type  design 


registered  in  the  United  States,  the  FAA 
issued  emergency  AD  97-21-16  to 
prevent  flightcrew  use  of  erroneous  Nl 
thrust  setting  information  displayed  on 
the  EIED,  which  could  result  in  in-flight 
shutdown  of  engine(s).  The  AD  requires 
revision  of  the  Limitations  Section  of 
the  AFM  to  include  procedures  to  use 
values  indicated  in  Normal  Section  4, 
Sub-section  140,  Page  2,  of  the  AFM  to 
correcUy  gauge  the  minimum  allowable 
Nl  speed  of  the  operative  engines 
during  operation  in  icing  conditions. 

Interint  Action 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
additional  rulemaking. 

Publication  and  EfiectiTity  of  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
e&iactive  immediately  by  individual 
notices  issued  on  October  14, 1997,  to 
all  known  U.S.  owners  and  operators  of 
Dassatdt  Model  Mystere-Falcon  series 
airplanes.  These  conditions  still  exist, 
and  the  AD  is  hereby  published  in  the 
Federal  Register  as  an  amendment  to 
section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Couuuenta  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rtdes  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADOnmCB.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evalxiating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 


and  after  the  closing  date  for  commmits. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact^ 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  97-NM-275-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regnlatoiy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emesgency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
si^iificant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AODRESKS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  ttie  Aaaandiiieat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PARTW-nAIRWORTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  10e(g),  40113,  44701. 
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130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

t7-21-16    Dawalt  Aviation:  Amendment 
39-10202.  Docket  97-NM-275-AD. 

Applicability:  Model  Mystere-Falcon  50 
series  airplanes,  serial  numbers  251,  253,  and 
subsequent,  equipped  with  Allied-Signal 
TFE-731— 40  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  {>aragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  shutdown  of  the 
engine(s)  due  to  the  flightcrew  using 
erroneous  Nl  speed  values  displayed  on  the 
Engine  Indication  Electronic  Display  (EIED), 
accomplish  the  following: 

(a)  Within  1  day  after  the  effisctive  date  of 
this  AD,  revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  add  the  following.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Operation  in  Icing  Conditions:  The  Nl 
speed  of  the  operating  engines  must  not  be 
less  than  the  minimum  values  specified  in 
Normal  Section  4,  Sub-section  140,  Page  2,  of 
the  AFM." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  telegraphic  airworthiness  directive 
No.  T  97-310-019  (B),  dated  October  10, 
1997. 

(d)  This  amendment  becomes  effective  on 
November  18, 1997,  to  all  persons  except 
those  persons  to  whom  it  was  made 


immediately  effective  by  emergency  AD  97- 
21-16,  issued  October  14, 1997,  wliich 
contained  the  requirements  of  this 
amendment. 

Issued  in  Renton.  Washington,  on 
November  5, 1997. 

Dairell  M.  Pederton, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-29789  Filed  11-12-97;  8:45  am] 
BiUMG  CODE  4S10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97  NM  36  AD;  Amendment 
39-10204;  AD  97-23-15] 

RIN  2120-AAe4 

Aifworthinass  OiractivM;  Fairehild 
Model  F-27  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTXM:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fairehild  Model  F-27 
series  airplanes,  that  requires  revising 
the  Airplane  Flight  Manual  (AFM)  to 
prohibit  positioning  power  levers  below 
the  flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight.  This 
amendment  is  prompted  by  incidents 
and  accidents  involving  airplanes 
equipped  with  turboprop  engines  in 
which  the  propeller  ground  beta  range 
was  used  improperly  during  flight  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
EFFECTIVE  DATE:  December  18, 1997. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  E)ocket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stieam, 
New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  LeVoci,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 


Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7514;  fax 
(516) 56&-2716. 
SUPPLBIENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fairchild  Model 
F-27  series  airplanes  was  published  in 
the  Federal  Roister  on  April  24, 1997 
(62  FR  19948).  That  action  proposed  to 
require  revising  the  Limitations  Section 
of  the  Airplane  Flight  Manual  (AFM)  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight 

mterested  persons  have  been  afibrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Conditional  Suppmt  for  the  Propoaal 

One  commenter  supports  the  intent  of 
the  proposed  rule,  but  remarks  that,  if 
an  inherent  design  problem  exists  on 
the  affected  airplanes  to  allow 
flightcrews  to  select  the  power  levers 
below  the  flight  idle  stop  while  in  flight 
the  FAA  should  consider  the  addition  of 
a  mechanical  means  to  preclude  such 
selection.  The  FAA  acknowledges  the 
commenter's  concern,  and  may  consider 
additional  rulemaking  to  address  that 
concern  in  the  future  on  certain 
airplanes.  However,  until  such  final 
action  is  identified,  the  FAA  considers 
it  appropriate  to  proceed  with  issuance 
of  this  AD.  No  change  to  the  AD  is 
required. 

Request  To  Withdraw  the  Proposal 

One  commenter,  an  operator,  requests 
that  the  proposed  rule  be  withdrawn  for 
the  following  reasons.  One,  the 
commenter  points  out  that  the  Fairchild 
Model  F-27  series  airplane  has  been 
type  certificated  for  more  than  35  years 
and  has  flown  millions  of  flight  hours 
without  a  single  report  of  an  intentional 
or  inadvertent  ground  fine  pitch  (GFP) 
selection  in  fli^t  Two,  the 
commenter's  research  of  the  flight 
manuals  revealed  that  there  is  no 
normal  or  abnormal  operational 
condition  that  would  result  in  GFP 
selection  being  made  in  flight. 
Therefore,  the  commenter  considers  the 
unsafe  condition  to  be  a  "perceived" 
problem.  Three,  the  commenter  states 
that,  because  the  Model  F-27  series 
airplane  is  equipped  with  a  Rolls-Royce 
Dart  engine  that  requires  a  positive 
torque  pressure  on  approach,  tbe  power 
lever  must  be  positioned  beyond  flight 
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idle  with  the  propeller  in  a 
corresponding  position  above  the  flight 
fine  lock  to  maintain  a  positive  torque 
pressure.  Therefore,  the  commenter 
concludes  that  the  system  design  is 
adequate  and  that  an  unsafe  condition 
does  not  exist.  Four,  the  commenter 
considers  that  the  proposed  rule  would 
cause  a  "great  economic  burden"  to  the 
owners  and  operators.  Five,  the 
commenter  states  that  the  FAA  did  not 
specify  that  the  "perceived"  luisafe 
condition  does  affect  airplanes  bmit  in 
accordance  with  the  requirements  of 
part  4B  of  the  Civil  Air  Regulations 
(CAR). 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposed  rule.  As  explained  in  the 
proposed  riile,  the  accident/incident 
history  of  several  airplanes  involving 
intentional  or  inadvertent  operation  of 
the  propellers  in  the  beta  range 
indicates  that  an  unsafe  condition  does 
exist  on  airplanes  equipped  with 
tiu^prop  engines.  The  FAA  considers 
that  revision  of  the  AFM,  as  required  in 
the  final  r\ile,  will  ensure  that  pilots  are 
reminded  that  positioning  of  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight  is  prohibited. 
The  FAA  further  considers  this  to  be  a 
miniTfiiim  action  to  CDSure  that  pilots  do 
not  carry  certain  flight  habits  from  an 
airplane  design  that  mitigates  the  effects 
of  beta  inflight  over  to  a  design  that  does 
not. 

However,  the  FAA  notes  that  the 
conmienter  addresses  GFP  rather  than 
operations  below  the  flight  idle  stop, 
although  the  operations  manual  refers  to 
both.  To  clarify  the  usage  of  those  terms, 
the  FAA  has  added  the  phrase  "(i.e., 
including  ground  fine  pitch)"  as  a 
parenthetical  definition  of  "below  the 
flight  idle  stop"  in  paragraph  (a)  of  the 
final  rule. 

In  addition,  since  operators  may 
simply  insert  a  copy  of  the  AD  into  the 
AFM  in  order  to  comply  with  the 
requirements  of  this  rule,  the  FAA 
cannot  consider  that  action  to  be  a 
"great  economic  burden." 

Finally,  the  FAA  did  not  specify  that 
the  AD  was  also  applicable  to  airplanes 
that  had  been  type  certificated  in 
accordance  with  the  requirements  of 
part  4b  of  the  CAR  since,  by  definition, 
the  applicability  of  this  AD  sp>ecifically 
states  that  the  AD  applies  to  all 
airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 


determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaidng. 

Costlmpact 

There  are  approximately  70  Fairchild 
Model  F-27  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  7  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$420,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113,  44701. 

§38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-2^-1  S    Maryland  Air  Induatriet: 

Amendment  39-10204.  Docket  97-NM- 
35- AD. 

Applicability:  All  FairchUd  Model  F-27 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  appliat  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
o%raer/operator  must  request  approval  tor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condiUon  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accompUsh  the 
following: 

(a)  Within  30  days  afier  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  (i.e.,  including  ground  fine 
pitch)  while  the  airplane  is  in  flight  is 
prohibited.  Such  positioning  may  lead  to  loss 
of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Sjiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
December  18, 1997. 

Issued  in  Renton,  Washington,  on 
November  6, 1997. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-29824  Filed  11-12-97;  8:45  am] 
BiLUNO  0006  4*10-13-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-Niyi-34-AD;  Amendment 
3»-10203;  AD  97-2^-14] 

RIN212(MkA64 

Airworthinoss  Directives:  Fairchiid 
Model  FH-227  Smies  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Fairchild  Model  FH- 
227  series  airplanes,  that  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  positioning  of  the 
power  levers  below  the  flight  idle  stop 
diuing  flight,  and  to  add  a  statement  of 
the  consequences  of  such  positioning  of 
the  power  levers.  This  amendment  is 
prompted  by  incidents  and  accidents 
involving  airplanes  ^tiipped  with 
ttufaoprop  engines  in  which  the 
propeller  ground  beta  range  was  used 
improperly  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  loss  of  airplane  controllability, 
or  engine  overspieed  and  consequent 
loss  of  engine  power  caused  by  the 
power  levers  being  positioned  below  the 
flight  idle  stop  when  the  airplane  is  in 
flight 

EFFECTIVE  DATE:  December  18, 1997. 
ADDRESSES:  Information  pertaining  to 
this  rulemaking  action  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York- 


FOR  FURTHER  INFORMATION  CONTACT: 
Peter  LeVoci,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fiftii  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7514;  fax 
(516)  568-2716. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Fairchild  Model 
FH-227  series  airplanes  was  published 
in  the  Federal  Register  on  April  24, 
1997  (62  FR  19951).  That  action 
proposed  to  require  revising  the 
Limitations  Section  of  the  Airplane 
Flight  Manual  (AFM)  to  prohibit 
positioning  the  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight,  and  to  add  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Conditional  Support  for  the  Proposal 

The  commenter  supports  the  intent  of 
the  proposed  rule,  but  remarks  that,  if 
an  inherent  design  problem  exists  on 
the  affected  airplanes  to  allow 
flightcrews  to  select  the  power  levers 
below  the  flight  idle  stop  while  in  flight, 
the  FAA  should  consider  the  addition  of 
a  mechanical  means  to  preclude  such 
selection.  The  FAA  acknowledges  the 
commenter's  concern,  and  may  consider 
additional  rulemaking  to  address  that 
concern  in  the  futvire  on  certain 
airplanes.  However,  until  such  final 
action  is  identified,  the  FAA  considers 
it  appropriate  to  proceed  with  issuance 
of  this  AD.  No  change  to  the  AD  is 
required. 

Clarification  of  the  Rule 

Since  the  issuance  of  the  NPRM,  the 
FAA  has  noted  that  operations  manuals 
for  certain  airplanes  equipped  with  Dart 
turboprop  engines  may  contain 
reference  to  "ground  fine  pitch"  rather 
than  "operations  below  the  flight  idle 
stop,"  as  specified  in  the  proposed  rule. 
Aldiough  die  operations  manuals  refer 
to  both  of  those  phrases,  the  FAA  finds 
that  some  clarification  is  necessary.  . 
Therefore,  the  FAA  has  added  the 
phrase  "(i.e.,  including  ground  fine 
pitch)"  in  paragraph  (a)  of  the  final  rule 
as  a  parenthetical  definition  of 
"operations  below  the  flight  idle  stop" 
in  the  final  rule. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  there  are 
approximately  45  Fairchild  Model  FH- 
227  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1  airplane  of  U.S.  registry 
will  be  affected  by  this  AD,  that  it  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hoiu.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on  the 
single  U.S.  operator  is  estimated  to  be 
$60. 

The  cost  impact  figvire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  final  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediuvs  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  SO— AIRWORTHINESS 
OtRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatfaoiity:  49  U.S.C  106(g),  40113.  44701. 

139.13    [AnwndMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthinesa 
directive: 

t7-23-14    Marjrluod  Air  IndwiiieK 

Amendment  39-10203.  Dodcet  97-NM- 
34-AD. 

AppUcabaity:  All  Faircfaild  Model  FH-227 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  is  the  preceding  apftiicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  most  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controli^ility, 
or  engine  overtpeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  elective  date 
of  this  AD,  revise  die  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  beiow  the 
flight  idle  stop  (i.e.,  including  ground  fine 
pitch)  while  the  airplane  is  in  flight  is 
prohibited.  Such  positioning  may  lead  to  loss 
of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 


Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate. 

Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Maintenance 
Operations  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  ACX). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  iwith  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.109)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
December  18, 1997. 

Issued  in  Renton,  Washington,  on 
November  6,  1997. 
Darrell  M.  Pederson, 
Acting  ManagBr,  Transport  Airplane 
Diiectorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-29825  Filed  11-12-97;  8:45  am] 

BUJNG  COOC  4eiO-43-U 


DEPARTMEHT  OF  TRANSPORTATION 

F«d«ral  Aviation  Administration 

14  CFR  Part  71 
[Dodwl  Na  97-ACE-17] 

Amondmaht  to  Class  E  Airspaca. 
Jaffarson  City,  MO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  the  Class 
E  airspace  area  at  )e%rson  City 
Municipal  Airport,  Jefferson  Qty,  MO. 
The  FAA  has  developed  a 
Nondirectional  Radio  Beacon  (NDB) 
Runway  (RWY)  30  Standard  Instrument 
Approach  Procedure  (SLAP)  to  serve  the 
Jefferson  City  Municipal  Airport. 
Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (ACL)  is  needed  to 
accommodate  this  SIAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport  A  review  of  the  airspace 
required  for  instrument  approaches  at 
Jefferson  Qty  Memorial  Airport 
indicates  that  the  sur&ce  airspace  area 
extension  to  the  southeast  can  be 
removed.  The  enlarged  area  will  contain 
the  new  NDB  RWY  30  SIAP  in 
controlled  airspace. 
DATES:  Effective  date:  0901  UTC  April 
23,  1998. 

Comment  date:  Comments  must  be 
received  on  or  before  January  15, 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 


Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration.  Docket  Niunber  97- 
ACE-17.  601  East  12th  Street,  Kansas 
City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  die  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MPORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch.  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  Missouri  64106; 
telephone:  (816)  42&-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  a  RWY  30  SIAP  utilizing 
the  NDB  at  Jefferson  Qty,  MO.  The 
amendment  to  Qass  E  airspace  at 
Jefferson  City,  MO,  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  to  contain  the  SIAP 
within  controlled  airspace.  A  review  of 
the  airspace  required  for  instnunent 
approaches  at  Jefferson  City  Memorial 
Airport  indicates  that  the  Class  E 
surface  area  extension  to  the  southeast 
can  be  removed.  The  areas  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  siuface  area  extensions 
are  published  in  paragraph  6004,  and 
areas  extending  from  700  feet  or  more 
above  the  siuface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997.  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subseqttently  in  the  order. 

The  Direct  Final  Rule  Procadure 

The  FAA  anticipates  that  this 
regulation  will  not  residt  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  olqeetions.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  dtiring  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
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date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
nile  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docvunent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  FedwaJ  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Qmiments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  perfons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  tmder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdraMm 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effiectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on  - 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  Ml  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  RiUes  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-17."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government  Therefore,  in 


accordance  Mrith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regiilation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfecti  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Antiiority:  49  U.S.C.  106(g],  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [AmendedQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 

ACEMOE4    JeifcrMNiaty,MO[ReTiaedI 

JefCsrson  City  Memorial  Airport,  MO 

(Ut  38''35'28"  N.,  long.  92*09'22"  W.) 
NOAH  NDB 

(Ut  38»38'14"  N.,  long.  92»14'41"  W.) 
ALGOALOM 

(Ut  38»32'53"  N.,  long.  92''04'19"  W.) 
That  airspace  extending  upward  from  the 
surface  within  2.6  miles  each  side  of  the 
Jefferson  City  Memorial  Airport  localizer 
back  course  extending  from  the  4.1 -mile 
radius  of  Jefferson  City  Memorial  Airport  to 
5  miles  northwest  of  the  airport.  This  Class 


E  airspace  area  is  effective  during  the  sptecific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEMOES    JellerMn  City,  MO  lleviMdl 

Jefferson  City  Memorial  Airport,  MO 

(Ut  38*35'28"  N.,  long.  92»09'22"  W.) 
NOAH  NDB 

(Ut  38*38'14"N.,  long.  92'14'41'' W.) 
ALGOALOM 
(Ut  38»32'53"  N.,  long.  92n)4'19"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Jefferson  Gty  Memorial  Airport  and 
within  3.1  miles  each  side  of  the  NOAH  NDB 
303*  bearing  extending  from  the  6.6-mile 
radius  to  14.3  miles  northwest  of  the  airport, 
and  within  4  miles  each  side  of  the  Jeffierson 
City  ILS  localizer  course  extending  from  the 
6.6-mile  radius  to  11.8  miles  southeast  of  the 
airport 
•         •         •         •         • 

Issued  in  Kansas  City,  MO.  on  November 
4, 1997. 

Hennan  J.  Lyens,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[Fit  Doc.  97-29834  FUed  11-12-97;  8:45  am) 
BMJJNO  COOC  4»ie-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratton 

14  CFR  Part  71 
[Dodiat  No.  «7-ACE-iq 

Amendment  to  Claas  E  Airspace,  Eagle 
Grove,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  amends  the  Class 
E  airspace  area  at  Eagle  Grove 
Municipal  Airport,  Eagle  Grove,  LA.  The 
FAA  h^  developed  a  Global  Positioning 
System  (GPS)  Runway  (RWY)  31 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  serve  the  Eagle 
Grove  Mimicipal  Airport,  Eagle  Grove, 
LA.  Additional  controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
accommodate  this  SLAP  and  for 
Instrument  Flight  Rules  (IFR)  operations 
at  this  airport.  The  enlarged  area  will 
contain  the  new  GPS  RWY  31  SL\P  in 
controlled  airspace. 
DATES:  Effective  date:  0901  UTC  April 
23, 1998. 
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Comment  date:  Comments  must  be 
received  on  or  before  January  15, 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager. 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  97- 
ACE-19, 601  East  12th  Street.  Kansas 
aty,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  Uie  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  btisiness  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOn  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Airspace  Branch,  Air 
Traffic  Division.  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  Qty.  Missouri  64106; 
telephone:  (816)  426-3408. 
suppi.EierrARY  information:  The  PAA 
has  developed  a  GPS  RWY  31  SIAP  at 
Eagle  Grove  Mimicipal  Airport.  Eagle 
Grove,  LA.  The  amendment  to  Qass  E 
airspace  at  Eagle  Grove,  lA,  will  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL  in  order  to  contain 
the  new  SIAP  within  controlled 
airspace.  The  area  will  be  depicted  on 
appropriate  aeronauticed  charts.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 


publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  %vritten  notice  of  intent  to  submit 
such  a  comment,  a  docximent 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

CommentB  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  iuvited  on  this  rule. 
Interested  pen>ons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  argiunents 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communication^ 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by- 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ACE-19."  The  postcard 
will  be  date  stamped  and  retiuned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 


not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regtdation — (1)  is  not  a  "significant 
regulatory  action"  under  &cecutive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Perl  71 

Airspace,  Incorporation  by  refuence. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C  CLASS  O,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AnthorttT:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  10, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  armors 
above  the  surface  of  the  earth. 


ACEIAE5    Eagle  Grove.  lA  (Raviied) 

Eagle  Grove  Municipal  Airport,  lA 

(Lat  42"42'35"  N.,  long  93'54'58""W.) 
Eagle  Grove  NDB 
(Lat.  42*42'31"  N.,  long  93«54'38''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-inile 
radius  of  the  Eagle  Grove  Municipal  Airport 
and  within  2.6  miles  each  side  of  the  306* 
bearing  from  the  Eagle  Grove  NDB  extending 
frtim  the  6.4-mile  radius  to  7.4  miles 
northwest  of  the  airport,  excluding  that 
airspace  within  the  Clarion,  lA,  Qass  E 
airspace  area. 


Federal  Regirter  /  Vol.  62,  No.  219  /  Thursday,  November  13,  1997  /  Rules  and  Regulations  60781 


Issued  in  Kansas  City,  MO,  on  November 
4.  1997. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  97-29833  Filed  11-12-97;  8:45  am) 

BILUNQ  COOE  4»10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Saiinomycin  and  Bacitracin 
Zinc 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regiilations  to  reflect 
approval  of  two  abbreviated  new  animul 
drug  applications  (ANADA's)  filed  by 
Alpharma  Inc.  The  ANADA's  provide 
for  using  approved  saiinomycin  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds  used  for  the 
prevention  of  coccidiosis  and  for 
increased  rate  of  weight  gain.  This 
document  is  also  amending  the  animal 
drug  regulations  to  reflect  the  correct 
sfKjnsor  name  for  Alpharma  Inc. 
EFFECTIVE  DATE:  November  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Je&ey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1602. 
SUPPI^MENTARY  INFORMATION:  Alpharma 
Inc..  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  N]  07024,  is  sponsor  of 
ANADA's  200-204  and  200-210  that 
provide  for  combiiung  approved 
saiinomycin  and  bacitracin  zinc  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  feeds  containing 
saiinomycin  40  to  60  grams  per  ton  [gf 
t)  and  bacitracin  zinc  10  to  50  g/t.  The 
Type  C  medicated  feed  is  used  for  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necathx,  E. 
acervulina,  E.  bninetti,  E.  mivati,  and  E. 
maxima,  and  for  increased  rate  of 
weight  gain. 

AJNADA  200-204,  filed  by  Alpharma 
Inc.,  provides  for  using  approved  BIO- 
COX®  (Hoffmann-LaRoche  Inc.'s 
saiinomycin  NADA  128-686]  and 
ALB  AC®  (Alpharma  Inc.'s  bacitracin 
zinc  ANADA  200-223)  Type  A 
medicated  articles  to  make  the 
combination  drug  Type  C  medicated 
feeds.  ANADA  200-210.  also  filed  by 


Alpharma  Inc.,  provides  for  using 
approved  SACOX®  (Hoechst-Roussel 
Vet's  saiinomycin  ANADA  200-075) 
and  ALBAC®  (Alpharma  Inc.'s  • 
bacitracin  zinc  ANADA  200-223)  Type 
A  medicated  articles  to  make  the 
combination  drug  Type  C  medicated 
feeds. 

Alpharma  Inc.'s  ANADA  200-204  is 
approved  as  a  generic  copy  of 
Hoffmann-LaRoche,  Inc.'s  NADA  139- 
235.  Alpharma  Inc.'s  ANADA  200-210 
is  approved  as  a  generic  copy  of 
Hoechst-Roussel  Vet's  ANADA  200- 
089.  The  ANADA's  are  approved  as  of 
September  19, 1997,  and  the  regulations 
are  amended  in  21  CFR 
558.550(b)(l)(vil)(c)  to  reflect  the 
approvals.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
sununaries. 

FDA  is  also  amending  the  aAimal  drug 
regulations  in  21  CFR  S10.600(c)(l)  and 
(c)(2)  to  reflect  the  correct  firm  name  for 
Alpharma  Inc. 

m  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  514.1  l(e)(2)(ii),  a  siunmary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  these  applications  may  be 
seen  in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

FDA  has  determined  imder  21  CFR 
25.33(a)(1)  that  these  actions  are  of  a 
type  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroiunent.  Therefore, 
neither  an  enviroimiental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs.  Animal  ksda. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  558  are  amended  as 
follows: 

PART  51D— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Anthority:  21  U.S.C.  321,  331,  351.  352, 
353.  360b,  371,  3796. 


1510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  entry 
for  "ALPHARMA  INC."  and  in 
paragraph  (c)(2)  in  the  entry  for 
"046573"  by  removing  the  name 
"ALPHARMA  INC."  and  adding  in  its 
place  "Alpharma  Inc." 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
f>art  558  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b.  371. 

f  558.550    [Amended! 

4.  Section  558.550  Saiinomycin  is 
amended  in  paragraph  (b)(l)(vii)(c)  by 
removing  "No.  000004"  and  adding  in 
its  place  "Nos.  000004  and  046573". 

Dated:  October  30, 1997. 
Stephen  F.  Snndlof; 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-29905  Filed  11-12-67;  8:45  am] 

BILUNQ  COOE  41M-01-F 


DEPARTMENT  OF  THE  TREASURY 
Departmental  Officas 
31  CFR  Part  1 

Privacy  Act  of  1974;  Implamantation 

AGENCY:  Departmental  Offices,  Treasiuy. 
ACTION:  Final  Rule. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Department  of  the  Treasury  gives  notice 
of  an  amendment  to  exempt  the  system 
of  records  entiUed,  "Integrated  Eteta 
Retrieval  System  (EDRS)  Security  Files— 
Treasuiy/IRS  34.018, '  frtim  certain 
provisions  of  the  Privacy  Act 
EFFECTIVE  DATE:  November  13,  1997. 
FOR  FtiRTHER  INFORMATION  CONTACT: 
Michael  Sincavage,  Director,  6103/  . 
Privacy  Operations,  Governmental 
Liaison  &  Disclosure,  Internal  Revenue 
Service  at  (202)  622-6240. 
SUPnEMENTARY  INFORMATION:  The 
Department  of  the  Treasury  published  a 
notice  of  a  proposed  rule  exempting  a 
system  of  records  from  certain 
provisions  of  the  Privacy  Act  of  1974,  as 
Amended,  at  60  FR  40797,  dated  August 
10, 1995.  The  Internal  Revenue  Service 
published  an  alteration  to  the  system 
notice  on  July  31, 1995,  at  60  FR  30972. 
Under  5  U.S.C.  552a(k)(2),  the  head  of 
an  agency  may  promulgate  rules  to 
exempt  any  system  of  records  within  the 
agency  from  cwtain  provisions  of  the 
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Privacy  Act  of  1974  if  the  system  is 
investigatory  material  compiled  for  law 
enforcement  purposes.  The  Internal 
Revenue  Service  has  as  its  principal 
function  enforcement  of  the  tax  law  of 
the  United  States.  System  of  records 
Treasury /IRS  34.018— Integrated  Data 
Retrieval  System  Security  Files, 
contains  records  that  enable  the  Service 
to  investigate  and  monitor  the  activities 
of  its  employees  to  ensure  the  protection 
and  confidentiality  of  tax  return 
information.  The  information  in  this 
system  is  used  in  investigations  relating 
to  unauthorized  use  of  the  hitegrated 
Data  Retrieval  Files. 

The  proposed  rule  requested  that 
public  comments  be  sent  to  the  Director, 
Office  of  Disclosure,  Internal  Revenue 
Service  no  later  than  September  11, 
1995.  No  comments  pertaining  to  the 
proposed  rxile  were  received  by  the 
OfBce  of  Disclosure.  Accordingly,  the 
Department  of  the  Treasury  is  hereby 
giving  notice  that  the  system  of  records 
entitled.  "Integrated  Data  Retrieval 
System  (IDRS)  Seoirity  Files— Treasury/ 
IRS  34.018,"  is  exempt  from  certain 
provisions  of  the  Privacy  Act.  The 
foUoMring  are  the  reasons  why  certain 
systems  of  records  maintained  by  the 
Internal  Revenue  Service  are  exempt 
pursuant  to  5  U.S.C  552a(k)(2)  of  the 
Privacy  Act  of  1974. 

(1)  5  U.S.C  552a(cM3).  This  provision 
of  the  Privacy  Act  provides  for  the 
release  of  the  disclosure  accounting 
required  by  5  U.S.C  552a(c)(l)  and  (2) 
to  the  individual  named  in  the  record  at 
his  request  The  reasons  for  exempting 
systems  of  records  from  the  foregoing 
provision  are  as  follows: 

(i)  The  release  of  disclosure 
accounting  would  put  the  subject  of  an 
investigation  on  notice  of  the  existence 
of  an  investigation  and  that  such  person 
is  the  subject  of  that  investigation: 

(ii)  Such  release  would  provide  the 
subject  of  an  investigation  with  an 
accurate  accounting  of  the  date,  nature, 
and  purpose  of  each  disclosure  and  the 
name  and  address  of  the  person  or 
agency  to  whom  the  disclosure  is  made. 
The  release  of  such  information  to  the 
subject  of  an  investigation  would 
provide  the  subject  with  significant 
information  concerning  the  nature  of  the 
investigation  and  could  result  in  the 
altering  or  destruction  of  documentary 
evidence,  the  improper  influencing  of 
witnesses,  and  other  activities  that 
could  impede  or  compromise  the 
investigation.  In  the  case  of  a  delinquent 
account,  such  release  might  enable  the 
subject  of  the  investigation  to  dissipate 
assets  before  levy; 

(iii)  Release  to  the  individual  of  the 
disclosure  accounting  would  alert  the 
individual  as  to  which  agencies  were 


investigating  this  person  and  the  scope 
of  the  investigation,  and  could  aid  the 
individual  in  impeding  or 
compromising  investigations  by  those 
agencies. 

(2)  5  U.S.C  552a(dMl).(2)i3).  and  (4), 
(e)(4)(G)  and  (H)  and  (f).  These 
provisions  of  the  Privacy  Act  relate  to 
an  individual's  right  to  notification  of 
the  existence  pf  records  pertaining  to 
such  individual;  requirements  for 
identifying  an  individual  who  requests 
access  to  records;  the  agency  procedures 
relating  to  access  to  records  and  the 
contest  of  the  information  contained  in 
such  records:  and  the  civil  remedies 
available  to  the  individual  in  the  event 
of  adverse  determinations  by  an  agency 
concerning  access  to  or  amendment  of 
information  contained  in  such  record 
systems.  The  reasons  for  exempting 
systems  of  records  from  the  foregoing 
provisions  are  as  follows:  To  notify  an 
individual  at  the  individual's  request  of 
the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  interfere  with 
investigative  and  enforcement 
proceedings:  deprive  co-defendants  of  a 
right  to  a  foir  trial  or  an  impartial 
adjudication;  constitute  an  unwarranted 
invasion  of  the  personal  privacy  of 
others,  disclose  the  identity  of 
confidential  sources  and  reveal 
confidential  information  supplied  by 
sucb  sources;  and  disclose  investigative 
techniques  and  procedures. 

(3)  5  U.S.C  552a(e)(4)fl).  This 
provision  of  the  Privacy  Act  requires  the 
publication  of  the  categories  of  sources 
of  records  in  each  system  of  records.  In 
cases  where  an  exemption  from  this 
provision  has  been  claimed,  the  reasons 
are  as  follows: 

(i)  Revealing  categories  of  sources  of 
information  could  disclose  investigative 
techniques  and  procedures; 

(ii)  Revealing  categories  of  sources  of 
information  could  cause  sources  who 
supply  information  to  investigators  to 
refridn  from  giving  such  information 
because  of  fmr  of  reprisal,  or  faar  of 
breach  of  promises  of  anonj^mity  and 
confidentiality. 

(4)  5  U.S.C  5S2a(eHl).  This  provision 
of  the  Privacy  Act  requires  each  agmcy 
to  maintain  in  its  records  only  such 
information  about  an  individual  as  is 
relevant  and  necessary  to  accomplish  a 
purpose  of  the  ageiu:y  required  to  be 
accomplished  by  statute  or  executive 
order.  The  reasons  for  exempting 
systems  of  records  from  the  foregoing 
provisions  are  as  follows: 

(i)  The  Internal  Revenue  Service  will 
limit  its  inquiries  to  information  which 
is  necessary  for  the  enforcement  and 
administration  of  tax  laws.  However,  an 


exemption  frxim  the  foregoing  provision 
is  needed  because,  ptuticularly  in  the 
early  stages  of  a  tax  audit  or  other 
investigation,  it  is  not  possible  to 
determine  the  relevance  or  necessity  of 
specific  information. 

(ii)  Relevance  and  necessity  are 
questions  of  judgement  and  timing. 
What  appears  relevant  and  necessary 
when  collected  may  subsequently  be 
determined  to  be  irrelevant  or 
unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established  with 
certainty. 

(iii)  When  information  is  received  by 
the  Internal  Revenue  Service  relating  to 
violations  of  law  within  the  jurisdiction 
of  other  agencies,  the  Service  processes 
this  information  through  Service 
systems  in  order  to  forward  the  material 
to  the  appropriate  agencies. 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  and,  therefore,  does  not  require  a 
regulatory  impact  analysis. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612,  it  is  hereby  certified  that  this  rule 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  nnall 
entities.  The  final  rule  imposes  no 
duties  or  obligations  on  small  entities. 

In  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995. 
the  Department  of  the  Treasury  has 
determined  that  this  rule  will  not 
impose  new  record  keeping, 
application,  reporting,  or  other  types  of 
information  collection  requirements. 

List  ofSnliiactB  in  31 CFR  Put  1 

Privacy. 

Part  1  of  Title  31  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Airthority:  5  U.S.C  301  and  31  U.S.C  321. 
Subput  A  also  issued  under  5  U.S.C  552  as 
■maodad.  Subpart  C  also  issued  under  5 
U.S.C.  552a. 

fl.3e   [Anwndad] 

2.  Section  1.36  of  Subpart  C  is 
amended  by  adding  the  following  text  in 
numerical  order  under  the  heading  THE 
INTERNAL  REVENUE  SERVICE: 


(b) 
(1) 


Name  ol  SyMein 


No. 


hMegraied  Data  Reporting  System 


(IDRS)  Security  Files 


34.018 
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Name  of  System 


No. 


Dated:  October  3, 1997. 
Alex  Rodrignez, 
Deputy  Assistant  Secretaiy  (Administration) 

[FR  Doc.  97-29794  Filed  11-12-97;  8:45  am] 
■BtaaOodK  4S30-ei-F 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RM2900^AI84 

Qrants  to  States  for  Construction  or 
Acquisition  of  State  Home  Facilitiss 

AOBICV:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

tUMMARY:  This  document  amends  the 
"Medical"  regulations  regarding 
applications  for  grants  to  States  for  the 
construction  or  acquisition  of  State 
home  facilities.  VA  awards  grants  based 
on  a  priority  ranking  system.  Usually, 
the  higher  priority  applications  deplete 
the  available  funding  to  the  extent  that 
the  lowest  ranking  application  to  be 
offered  funding  is  ofiiered  only  a  partial 
grant.  This  final  rule  provides  that  if  the 
lowest  ranking  grant  application 
receives  only  a  partial  grant  in  a  fiscal 
year  and  if  such  grant  award  is  partial 
solely  because  VA  has  insufficient  funds 
for  a  full  grant,  the  application  would  be 
placed  at  the  top  of  the  list  within  its 
priority  group  for  the  next  fiscal  year. 
Often  applicants  are  hesitant  to  accept 
a  partial  grant  because  of  the 
uncertainty  of  receiving  an  additional 
grant  the  next  fiscal  year.  This  final  rule 
will  encourage  States  to  accept  a  partial 
grant  by  creating  the  likelihood  that  the 
State  would  receive  an  additional  grant 
in  the  subsequent  fiscal  year. 
Accordingly,  this  will  help  ensure  that 
VA  would  be  able  to  awaid  grants  to 
higher  priority  applicants  that  might 
otherwise  reject  partial  funding. 

Also,  this  final  rule  provides  that  the 
applicant  receiving  partial  funding  and 
receiving  priority  as  proposed  will  not 
be  required  to  submit  a  second 
application  for  additional  funds  in  the 
subsequent  fiscal  year,  but  coidd  be 
required  to  update  information  already, 
submitted.  The  first  application  would 


normally  be  adequate  because  the  grant 
award  in  the  second  fiscal  jrear  would 
be  for  the  same  project  which  received 
the  partial  grant  award. 

Further,  the  final  rule  provides, that 
the  total  amoimt  awarded  for  the 
application  may  not  exceed  65  percent 
of  the  total  cost  of  the  project  as 
determined  at  the  time  of  the  second 
grant  award  for  that  grant  application. 
This  is  consistent  with  the  statutory 
requirement  that  limits  grant  awards  to 
no  more  than  65  percent  of  the 
estimated  cost  construction  or 
acquisition. 

DATES:  Effective  Date:  December  15. 
1997. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Ms. 
Kathleen  Greve,  Geriatrics  and  Extended 
Care  Strategic  (iealthcare  Group,  (202) 
273-8534. 

SUPPIEMBITARY  MFORMATKm:  hi  a 
document  published  in  the  Federal 
Register  on  July  29, 1997  (62  FR  40492), 
VA  proposed  to  amend  the  "Medical" 
regulations  in  38  CFR  part  17  as  set 
forth  in  the  SUMMARY  portion  of  this 
document  The  dociunent  provided  a 
60-day  comment  period,  which  ended 
on  September  29, 1997.  Three 
commentors  submitted  comments,  all  of 
whom  expressed  full  approval  for  the 
provisions  of  the  proposed  rule. 

Based  on  the  rationale  set  forth  in  the 
proposed  rule  and  this  document,  the 
provisions  of  the  proposed  rule  are 
adopted  as  a  final  rule  without  change. 

The  Secretary  hereby  certifies  that  the 
adoption  of  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601-612.  The 
rule  will  affect  grants  to  States  and  will 
not  directiy  affect  small  entities. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  nde  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sees.  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  for  this 
document  is  64.005. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Drug  abuse.  Foreign  relations. 
Government  contracts,  Grant  programs- 
health.  Grant  programs- veterans,  Health 
care.  Health  facilities.  Health 
professions.  Health  records.  Homeless, 
Medical  and  dental  schoob.  Medical 
devices.  Medical  research,  Mental 
health  programs.  Nursing  homes, 


Philippines,  Reporting  and 
recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  November  3, 1997. 
Hersiiel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  above,  38 
CFR  part  17  is  amended  as  set  forth 
below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follow: 

Anthority:  38  U.S.C  501, 1721.  unless 
otherwise  noted. 

2.  In  §  17.212,  paragraph  (d)  is  added 
and  the  authority  citation  for  the  section 
is  revised  to  read  as  follows: 

f  17.212    Scope  of  grants  program. 

•        •        *        •        * 

(d)(1)  Notwithstanding  paragraph  (c) 
of  this  section  and  the  provisions  for 
ranking  projects  within  a  priority  group 
in  §  17.213(c)(3)(i),  the  Secretary  shall 
give  an  application  fint  priority  within 
the  priority  group  to  which  it  is 
assigned  on  the  list  of  projects 
established  under  §  17.213(d)  for  the 
next  fiscal  year  if: 

(i)  the  State  has  accepted  a  grant  for 
that  application  as  of  August  15  of  the 
current  fiscal  year  that  is  less  than  the 
amoimt  that  the  Secretary  would  have 
awarded  if  VA  had  sufficient  grant 
funds  to  award  the  grant  in  such  amount 
in  that  fiscal  year,  and 

(ii)  the  application  is  the  lowest 
ranking  application  on  the  priority  list 
for  the  current  fiscal  year  for  which 
grant  funds  are  available  as  of  August  15 
of  that  year. 

(2)  The  Secretary  shall  not  require  a 
State  to  submit  a  second  grant 
application  for  a  project  which  receives 
priority  under  paragraph  (d)(1)  of  this 
section  but  may  require  the  State  to 
update  information  already  submitted  in 
the  application  for  the  project.  The 
Secretary  shall  determine  the  amount  of 
a  second  grant  at  the  time  of  the  award 
of  that  grant.  In  no  case  shall  the  total 
amoimt  awarded  for  the  application 
exceed  65  percent  of  the  total  cost  of  the 
project  as  determined  at  the  time  of  the 
second  grant  award  for  that  grant 
application. 

(Authority:  38  U.S.C  8135(b)) 

[FR  Doc.  97-29788  Filed  11-12-97;  8:45  am] 
aHJJNQ  OOOE  83»-Q1-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  034-0048;  FRL-6817-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Soutti 
Coast  Air  Quality  Management  District 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


EPA  is  finalizing  limited 
approvals  and  limited  disapprovals  of 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  September  23, 
1992  and  May  14.  1997.  This  final 
action  will  incorporate  these  rules  into 
the  federally  approved  SIP.  The 
intended  effect  of  finalizing  this  action 
is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  the 
formulation  and  manufacture  of 
pharmaceuticals  and  cosmetics  and 
from  fiKdlities  that  load  organic  liquids 
into  tank  trucks,  trailers,  or  railroad  tank 
cars.  Thus,  EPA  is  finalizing  a 
simultaneous  limited  approval  and 
limited  disapproval  under  CAA 
provisions  regarding  EPA  action  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  fully 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas.  As  a  result  of  this 
limited  disapproval  EPA  will  be 
required  to  impose  highway  funding  or 
emission  ofEset  sanctions  under  the 
CAA  unless  the  State  submits  and  EPA 
approves  corrections  to  the  identified 
deficiencies  within  18  months  of  the 
effoctive  date  of  this  disapprovaL 
Moreover,  EPA  will  be  required  to 
promulgate  a  Federal  implementation 
plan  (FIP)  unless  the  deficiencies  are 
corrected  within  24  months  of  the 
effective  date  of  this  disapprovaL 
EFFECTIVE  DATE:  This  action  is  effective 
on  December  15,  1997. 

AOmtESSES:  Copies  of  the  rules  and 
EPA's  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Office.  (AIR-4),  Air 
EHvision,  U.S.  Environmental 
Protection  Agency,  Region  DC.  75 


Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  S.W., 

Washington.  D.C.  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  92123-1095. 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive. 

Diamond  Bar,  CA  91765-4182. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Office. 
(AIR-4),  Air  Division,  U.S. 
Enviroiunental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 

SUPPLBMBITARY  MFORMATION: 

L  Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  South  Coast  Air 
Quality  Management  District 
(SCAQMD)  Rule  1103,  Pharmaceuticals 
and  Cosmetic  Manufacturing 
Operations:  and  SCAQMD  Ride  462, 
Organic  Liqmd  Loading.  These  rules 
were  submitted  by  the  California  Air 
Resources  Board  (CARS)  to  EPA  on  May 
13.  1991  and  October  13, 1995. 
respectively. 

This  Federal  Register  action  for  the 
South  Coast  Air  Quality  Management 
District  excludes  the  Los  Angeles 
County  portion  of  the  Southeast  Desert 
AQMA,  otherwise  known  as  the 
Antelope  Valley  Region  in  Los  Angeles 
County,  which  is  now  under  the 
jurisdiction  of  the  Antelope  Valley  Air 
Pollution  Control  District  as  of  July  1 , 
1997. ' 

IL  Background 

On  September  23.  1992  in  57  FR 
43960  and  May  14,  1997  in  62  FR 
26460,  EPA  proposed  granting  limited 
approval  and  linuted  disapproval  of  the 
following  rules  into  the  California  SIP: 
SCAQMD  Rule  1103,  Pharmaceutical 
and  Cosmetic  Manufactiuing 
Operations,  and  SCAQMD  Rule  462, 
Organic  Liquid  Loading.  Ride  1103  was 
adopted  by  SCAQMD  on  December  7, 


'  The  State  luu  recentiy  changed  the  names  and 
boundaries  of  the  air  basins  located  within  the 
South— It.  Deaert  Modified  AQMA.  Pursuant  to 
State  nigulation  the  Coachella-San  facinto  Planning 
Aiea  is  now  part  of  the  Salton  Sea  Air  Basin  (17 
Cal.  Code.  Reg.  §60114):  the  Victor  Valley/Barstow 
region  in  San  Bernardino  County  and  Antelope 
Valley  Region  in  Los  Angeles  County  is  a  part  of 
the  Mojave  Desert  Air  Basin  (17  Cal.  Code.  Reg. 
§60109).  In  addition,  in  1996  the  California 
Legislature  established  a  new  local  air  agency,  the 
Antelope  Valley  Air  Pollution  Control  District,  to 
have  the  responsibility  for  local  air  pollution 
planning  and  measores  in  the  Antelope  Valley 
Region  (California  Health  &  Safety  Code  §40106). 


1990  and  Rule  462  was  adopted  by 
SCAQMD  on  June  9, 1995.  These  rules 
were  submitted  by  the  CARB  to  EPA  on 
May  13, 1991  and  October  13. 1995. 
respectively.  These  rules  were 
submitted  in  response  to  EPA's  1988  SIP 
Call  and  the  CAA  section  182(a)(2)(A) 
requirement  that  nonattaiiunent  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act  A  detailed  discussion 
of  the  background  for  each  of  the  above 
rules  and  nonattainment  areas  is 
provided  in  the  proposed  rules  (PRs) 
cited  above. 

EPA  has  evaluated  the  above  rules  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA's 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
PRs.  EPA  is  finalising  the  limited 
approval  of  these  rules  in  order  to 
strengthen  the  SIP  and  finaliring  the 
limited  disapproval  requiring  the 
correction  of  the  remaining  deficiencies. 
SCAQMD  Rule  1103  deficiencies 
include  the  following:  (1)  Air  Pollution 
Control  Officer  discretion  in  the 
approval  of  equivalent  control  systems; 
(2)  inadequate  recordkeeping 
requirements  for  key  operating 
parameters  for  monitoring  control 
systems;  (3)  the  lack  of  necessary 
recordkeeping  requirements  to  show 
compliance  with  exemption  levels;  and 
(4)  the  lack  of  a  test  method  for 
measuring  vapor  pressure.  In  SCAQMD 
Rule  462  the  deficiency  is  the  definition 
of  "facility  vapor  leak"  that  allows  a 
measurement  distance  of  2  centimeters 
from  the  source  according  to  procedures 
listed  in  EPA  Test  Method  21.  This  2 
centimeter  distance  is  inconsistent  with 
EPA  Test  Method  21.  which  requires 
measurement  at  the  sur&ce  of  the 
source  or  1  centimeter  for  moving  parts. 
A  detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  the  PRs  and  in  the  technical 
support  documents  (TSDs)  available  at 
EPA's  Region  IX  office  (TSDs  dated  June 
19.  1992  (Rule  1103)  and  March  12. 
1997  (Rule  462)). 

m.  Response  to  Public  ComaientB 

A  30-day  public  comment  period  was 
provided  in  57  FR  43960  and  62  FR 
26460.  EPA  received  no  comments  on 
the  PRs. 

IV.  EPA  Action 

•EPA  is  finalizing  a  limited  approval 
and  a  limited  disapproval  of  the  above- 
referenced  rules.  The  limited  approval 
of  these  rules  is  being  finalized  under 
section  110(k)(3)  in  light  of  EPA's 


Federal  Register  /  Vol.  62.  No.  219  /  Thursday,  November  13.  1997  /  Rules  and  Regulations   60785 


authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  Limited  in  the  sense  that  the 
rules  strengthen  the  SIP.  However,  the 
rules  do  not  meet  the  section 
182(a)(2)(A)  CAA  requirement  because 
of  the  rule  deficiencies  which  were 
discussed  in  the  PRs.  Thus,  in  order  to 
strengthen  the  SIP.  EPA  is  granting 
limited  approval  of  these  rules  under 
sections  110(k)(3)  and  301(a)  of  the 
CAA.  This  action  approves  the  rules 
into  the  SIP  as  federally  enforceable 
rules. 

At  the  same  time.  EPA  is  finalizing 
the  limited  disapproval  of  these  rules 
because  they  contain  deficiencies  that 
have  not  been  corrected  as  required  by 
section  182(a)(2)(A)  of  the  CAA.  and.  as 
such,  the  rules  do  not  fully  meet  the 
requirements  of  Part  D  of  the  Act.  As 
stated  in  the  PRs.  upon  the  effective 
date  of  this  FR,  the  18-month  clock  for 
sanctions  and  the  24-month  FIP  clock 
will  begin.  Sections  179(a)  and  110(c).  If 
the  State  does  not  submit  the  required 
corrections  and  EPA  does  not  approve 
the  submittal  within  18  months  of  the 
FR,  either  the  highway  sanction  or  the 
ofbet  sanction  will  be  imposed  at  the  18 
month  mark.  It  should  be  noted  that  the 
rules  covered  by  this  FR  have  been 
adopted  by  the  SCAQMD  and  are 
currentiy  in  effect  in  the  SCAQMD. 
EPA's  limited  disapproval  action  will 
not  prevent  a  local  agency  or  EPA  from 
enforcing  these  rules. 

Nothinjg  in  this  action  should  be 
construed  as  permitting  or  alloMring  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.Q  603 
and  604.  Alternatively,  EPA  may  cotify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301.  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
action  concerning  SIPS  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  nde 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effisctive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  inillion  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 


Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Afr 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Dated:  October  24. 1997. 
Faikaa  Marcus. 
Regiona]  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  F-Caiifomia 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(184)(i)(B)(5)  and 
(225)(i)(A)(2)  to  read  as  follows: 

152.220    Identification  of  plan. 

•  •        •        •        • 

(c)*  •  • 
(184)*   •   • 
(i)*   *   • 
(B)-  •  • 

(5)  Rule  1103.  adopted  on  December 
7,1990. 

•  •        *        •        • 

(225)*  •  • 

w  •  • 

(A)*  *  • 

(2)  Rule  462.  revised  on  June  9. 1995. 

•  •        •        •        * 

(FR  Doc.  97-29863  PUed  11-12-97;  8:45  am) 
asjjN0  000E( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[FL-70-1-«738a;  FRL-692a-3] 

Approval  and  Prormilgation  of  Stat* 
Plana  for  Oaalgnatad  Facilities  and 
Pollutants:  Florkfa 

kOBtCX:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  Sections 
lll(d)/129  State  Plan  submitted  by 
Florida  on  November  18,  1996,  for 
implementing  and  enforcing  the 
Emissions  Guidelines  (EG)  applicable  to 
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existing  Municipal  Waste  Combustors 
(MWCs)  with  capacity  to  combust  more 
than  250  tons/day  of  municipal  solid 
waste  (MSW).  See  40  CFR  part  60. 
subpart  Cb. 

DATES:  This  Gnal  rule  is  eSsctive 
January  12, 1998  unless  significant 
material,  and  adverse  comments  are 
received  by  December  IS,  1997.  If  the 
efiioctive  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

AOCH^ESSES:  Written  comments  on  this 
action  should  be  addressed  to  Joey 
LeVasseur  at  the  Environmental 
Protection  Agency,  Region  4,  Air 
Planning  Branch.  61  Forsyth  Street,  SW, 
Atlanta,  Georgia  30303-3104.  Copies  of 
materials  submitted  to  EPA  may  be 
examined  during  normal  business  hours 
at  the  following  locations:  EPA  Region 
4.  Atlanta  Federal  Center,  61  Forsyth 
Street.  SW,  Atlanta,  Georgia  30303- 
3104.  and  at  Florida  Department  of 
Environmental  Protection,  Air 
Resources  Management  Division,  Twin 
Towers  Office  Building,  2600  Blair 
Stone  Road.  Tallahassee.  Florida  32399- 
2400. 

FOR  FWrmCR  MFOMIATION  CONTACT: 
Scott  Davis  at  404/562-9127  or  Joey 
LeVasseur  at  404/562-9035. 

SUPPt-EMENTAfrriNFOmiATION: 

L  Background 

On  December  19, 1995.  pursuant  to 
sections  111  and  129  of  the  Clean  Air 
Act  (Act),  EPA  promulgated  new  source 
performance  standards  (NSPS) 
applicable  to  new  MWCs  and  EC 
applicable  to  existing  MWCs.  The  NSPS 
and  EG  are  codified  at  40  CFR  part  60, 
Subparts  Eb  and  Cb,  respectively.  See  60 
FR  65387.  Subparts  Cb  and  Eb  regulate 
the  following:  particulate  matter, 
opacity,  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury,  and 
dioxins  and  dibenzofurans. 

On  April  8,  1997.  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  Subparts  Cb 
and  Eb  as  they  apply  to  MWC  units  with 
capacity  to  combust  less  than  or  equal 
to  250  tons/day  of  MSW  (small  MWCs). 
consistent  with  their  opinion  in  Davis 
Cktunty  Solid  Waste  Management  and 
Recovery  District  v.  EPA.  101  F.3d  1395 
(D.C.  Cir.  1996).  as  amended,  108  F.3d 
1454  p.C.  Cir.  1997).  As  a  result. 
Subparts  Eb  and  Cb  apply  only  to  MWC 
units  with  individual  capacity  to 
combust  more  than  250  tons/day  of 
mimicipal  solid  waste  (large  MWC 
units). 

Under  section  129  of  the  Act, 
emission  guidelines  are  not  Federally 
enforceable.  Section  129(b)(2)  of  the  Act 


requires  States  to  submit  to  EPA  for 
approval  State  Plans  that  implement 
and  enforce  the  emission  guidelines. 
State  Flans  must  be  at  least  as  protective 
as  the  emission  guidelines,  and  become 
Federally  enforceable  upon  approval  by 
EPA.  The  procedures  for  adoption  and 
submittal  of  State  Plans  are  codified  in 
40  CFR  Part  60,  Subpart  B.  EPA 
originally  promulgated  the  Subpart  B 
provisions  on  November  17, 1975.  EPA 
amended  Subpart  B  on  Decembm'  19, 
1995,  to  allow  the  subparts  developed 
under  section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  Subpart  B  regarding  the 
schedule  for  submittal  of  State  Flans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules.  See  60  FR  65414. 

This  action  approves  the  State  Plan 
submitted  by  Florida  to  implement  and 
enforce  Subpart  Cb,  as  it  applies  to  large 
MWC  units  only. 

n.  DiacuasioB 

The  Florida  Department  of 
Environmental  Protection  (FDEP) 
submitted  to  EPA  the  following  in  their 
lll(d)/129  State  Plan  for  implementing 
and  enforcing  the  emission  guidelines 
for  existing  MWCs  in  the  State:  Legal 
Authority;  Enforceable  Mechanisms; 
Inventory  of  MWC  Units;  Emission 
Inventory;  Compliance  Schedules  and 
Closing  Agreements;  Testing, 
Monitoring,  Recordkeeping  and 
Reporting;  Annual  State  Progress 
Reports;  and  applicable  State 
re^ilations  (Rules  62-204.800(8),  62- 
296.416,  and  62-296.401(6)  of  the 
Florida  Administrative  Code)  on 
November  18, 1996.  FDEP  submitted  its 
plan  before  the  Court  of  Appeals 
vacated  Subpart  Cb  as  it  applies  to  small 
MWC  units.  Thus,  FDEP's  plan  covers 
both  large  and  small  MWC  units.  As  a 
result  of  the  Davis  decision  and 
subsequent  vacatur  order,  there  are  no 
emission  guidelines  promulgated  under 
sections  111  and  129  that  apply  to  small 
MWC  units.  Accordingly,  EPA's  review 
and  approval  of  FDEP's  State  Plan  for 
MWCs  addresses  only  those  parts  of 
FDEP's  Plan  which  affect  large  MWC 
units.  Small  units  are  not  subject  to  the 
requirements  of  the  Federal  Rtile  and 
not  part  of  this  approval.  Until  EPA 
again  promulgates  emission  guidelines 
for  small  MWC  units,  EPA  has  no 
authority  under  section  129(b)(2)  of  the 
Act  to  review  and  approve  State  Plans 
applying  state  rules  to  small  MWC 
units. 

The  approval  of  FDEP's  State  Plan  is 
based  on  finding  that:  (1)  FDEP 
provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  which  allows  Florida  to 


implement  and  enforce  the  EG  for  large 
MWCs,  and  (2)  FDEP  also  demonstrated 
legal  authority  to  adopt  emission 
standards  and  compliance  schedules 
applicable  to  the  designated  facilities; 
enforce  applicable  laws,  regulations, 
standards  and  compliance  schedules; 
seek  injunctive  relief;  obtain 
information  necessary  to  determine 
compliance;  require  recordkeeping; 
conduct  inspections  and  tests;  require 
the  use  of  monitors;  require  emission 
reports  of  owners  and  operators;  and 
make  emission  data  publicly  available. 

In  Sections  2.1,  2.2,  and  2.3  of  the 
Stete  Plan,  FDEP  cites  all  emission 
standards  and  limitetions  for  the  major 
pollutant  categories  related  to  the 
designated  sites  and  facilities.  These 
standards  and  limitetions  in  Rules  62- 
204.800(8)  and  62-296.416  are  approved 
as  being  at  least  as  protective  as  the 
Federal  requirements  contained  in 
Subpart  Cb  for  existing  large  MWC 
unite. 

Florida  submitted  compliance 
schedules  and  legally  enforceable 
increments  of  progress  and,  where 
applicable,  closure  agreements  for  each 
large  MWC.  This  portion  of  the  State 
Plan  (Section  5.0)  has  been  reviewed 
and  approved  as  being  at  least  as 
protective  as  Federal  requiremente  for 
existing  large  MWC  units. 

Florida's  Plan  includes  ite  legal 
authority  to  require  owners  and 
operators  of  designated  facitides  to 
maintain  records  and  report  to  the  State 
the  nature  and  amount  of  emissions  and 
any  other  information  that  may  be 
necessary  to  enable  the  Stete  to  judge 
the  compliance  stetus  of  the  facilides. 
Florida  also  cites  its  legal  authority  to 
provide  for  periodic  inspection  and 
testing  and  provisions  for  making 
reporto  of  MWC  emissions  date, 
correlated  with  emission  standards  that 
apply,  available  to  the  general  public. 
Florida  submitted  Rule  62-204.800(8)(b) 
F.A.C  to  support  the  requirements  of 
monitoring,  reporting,  and  compliance 
assuranca  These  Stete  rules  have  been 
reviewed  and  approved  as  meeting 
Federal  requiremente  for  existing  large 
MWC  unite. 

As  steted  in  Section  8.0  of  the  Stete 
Plan,  Florida  plans  to  provide  progress 
reporte  of  plan  updates  on  an  annual 
beuiis  in  conjunction  with  the  reqtured 
annual  reporte  pursuant  to  40  CFR 
section  51.321.  This  meete  the 
minifniim  requirement  for  Stete 
reporting  and  is  approved. 

Final  Action 

The  EPA  is  publishing  this  action 
without  prior  proposal  becaiise  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 


commente.  However,  in  a  separate 
dociunent  in  this  Federal  R^pster 
publication,  the  EPA  is  proposing  to 
approve  the  revision  should  significant, 
material,  and  adverse  comments  be 
filed.  This  action  will  be  effective 
January  12, 1998  unless,  by  December 
15, 1997,  adverse  or  critical  commente 
are  received. 

If  the  EPA  receives  such  commente, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  vnthdraw 
the  final  action.  All  public  conunente 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  commente  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  12, 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
esteblishing  a  precedent  for  any  fiittire 
request  for  revision  to  any  stete 
implementetion  plan.  Each  request  for 
revision  to  the  stete  implementetion 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviromnental  factors  and  in 
relation  to  relevant  stetutory  and 
regulatory  requiremmte. 

UL  AdministratiTe  Requiremenb 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

B.  Regulatory  Flejdbility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  Federal 
action  approves  pre-existing 
requiremente  tmder  Federal,  Stete  or 
local  law,  and  imposes  no  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendmente  will  not 


have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  stetement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  coste  to  Stete, 
local,  or  tribal  govemmente  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
efi^Bctive  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
stetutory  requiremente.  Section  203 
requires  EPA  to  esteblish  a  plan  for 
informing  and  advising  any  small 
govemmente  that  may  be  significanUy 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  residt  in 
estimated  coste  of  $100  million  or  more 
to  either  Stete,  local,  or  tribal 
govemmente  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  reqidremente 
under  Stete  or  local  law,  and  imposes 
no  new  requiremente.  Accordingly,  no 
additional  coste  to  Stete,  local,  or  tribal 
governments,  or  to  the  private  sector, 
residt  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

UndOT  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  reqtiired  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representetives  and  the  Comptroller 
General  of  the  General  Accoiuiting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  nile  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
Stetes  Coiut  of  Appeals  for  the 
appropriate  circuit  by  January  12, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affisct  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  ite  requiremente.  (See  section 
307(b)(2).) 

List  of  Sub|ecto  in  40  CFR  Port  62 

Environmentel  protection. 
Administrative  practice  and  procediue. 
Air  pollution  control.  Intergovernmental 
relations.  Municipal  waste  combustors. 
Reporting  and  recordkeeping 
requiremente. 

Dated:  October  14, 1997. 
A.  SUnley  Meiboi^ 
Acting  Regiona]  Administrator. 

40  CFR  part  62  of  the  Code  of  Fedeiml 
Regidations  is  amended  as  folloura: 

PART  62— {AMENDED] 

1.  The  authority  citetion  for  part  62 
continues  to  read  as  follows: 

Autboiily:  42  U.S.C  7401-7642. 

Subpart  K— Florida 

2.  Part  62.2350  is  amended  by  adding 
paragraphs  (b)(5)  and  (c)(3)  to  read  as 
follows: 

162.2360   tdenUflceUonolplan. 


(b)*    •    • 

(5)  Control  of  metals,  acid  gases, 
organic  compounds  and  nitrc^gen  oxide 
emissions  from  existing  munidpal 
waste  combustors  was  submitted  by  the 
Florida  Department  of  Environmental 
Protection  on  November  18, 1996. 

(c)*     •     • 

(3)  Existing  mimicipal  waste 
combustors. 

3.  Subpart  K  is  amended  by  adding  a 
new  §62.2355  and  a  new  undesignated 
center  heading  to  read  as  follows: 

Metals,  Acid  Gases,  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  From  Existing  Municipal 
Waste  Combustors  With  the  Capacity  To 
Combust  Greater  Than  250  Tons  Per  Day 
of  Municipal  Solid  Waste 

162.2366    Identification  of  souroea. 

The  plan  applies  to  existing  facilities 
with  a  municipal  waste  combustor 
(MWC)  unit  capacity  greater  than  250 
tons  per  day  of  municipal  solid  waste 
(MSW). 

[FR  Doc.  97-29860  Filed  11-12-97;  8:45  am] 
aiLUNOCOOE  tBm-»-p 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaptierlc 
Adminiatration 

50  CFR  Part  660 

(DodtM  Na  970429101-7101-01;  1.0. 
103097A] 

Flaharfaa  Off  West  Coast  States  and  in 
tiM  Western  Pacific;  West  Coast 
Saimon  Rstieries;  Inseason 
Adjustment  From  Sisters  Rocks  to 
Mack  Arch,  OR 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Comjnerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 


NMFS  announces  that  the 
commercial  salmon  fishery  In  the  area 
from  Sisters  Rocks  to  Mack  Arch.  OR, 
opened  for  7  days  per  week  beginning 
August  13, 1997.  This  adjustment  was 
intended  to  provide  commercial 
fishermen  with  additional  opportunity 
io  harvest  chinook  salmon  without 
exceeding  the  ocean  share  allocated  to 
the  conunercial  fishery  in  this  area. 
DATES:  Effective  0001  hours  local  time. 
August  13.  through  2400  hours  local 
time,  August  31. 1997.  Comments  will 
be  accepted  through  November  28, 
1«97. 

AODMESSCS:  Comments  may  be  mailed  to 
William  Stelle,  Jr.,  Regional 


Administrator,  Northwest  Region. 
NMFS.  7600  Sand  Point  Way  NE.. 
Seattle,  WA  98115-0070.  Information 
relevant  to  this  action  is  available  for 
public  review  during  business  hours  at 
the  office  of  the  Regional  Administrator, 
Northwest  Region,  NMFS. 
FOR  FURTHER  INFORMAT)ON  COHTACT: 
William  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  In  the 
annual  management  measures  for  ocean 
salmon  fisheries  (62  PR  24355,  May  5, 
1997),  NMFS  announced  that  the 
commercial  fishery  in  the  area  from 
Sisters  Rocks  to  Mack  Arch,  OR,  would 
open  August  1  and  continue  through  the 
earlier  of  August  31  or  attainment  of  the 
3.000  chinook  salmon  quota.  The  season 
was  scheduled  to  follow  a  cycle  of  2 
days  open/ 2  days  closed  for  the  purpose 
of  dampening  catch  rates  and  extending 
the  fishing  season. 

The  best  available  information  on 
August  11  indicated  that  a  sufficient 
number  of  chinook  salmon  remained  in 
the  quota  to  rescind  the  catch 
dampening  measure.  Hence,  effective 
0001  hours  local  time,  August  13.  the 
conunercial  salmon  fishery  in  this  area 
opened  7  days  per  week.  This  fishery 
operated  through  August  31. 

Modification  of  fishing  seasons  is 
authorized  by  regulations  at  50  CFR 
660.409(b)(l)(i).  All  other  restrictions 
that  applied  to  this  fishery  remained  in 
effect  as  annoimced  in  the  annual 
management  measures. 

The  Regional  Administrator  consulted 
with  representatives  of  the  Pacific 


Fishery  Management  Couiu:il  and  the 
Oregon  Department  of  Fish  and  Wildlife 
regarding  this  adjustment.  The  State  of 
Oregon  managed  the  commercial  fishery 
in  state  waters  adjacent  to  this  area  of 
the  exclusive  economic  zone  in 
accordance  with  this  Federal  action.  As 
provided  by  the  inseason  notice 
procedures  of  50  CFR  660.411,  actual 
notice  to  fishermen  of  this  action  was 
given  prior  to  0001  hours  local  time, 
August  13,  1997  by  telephone  hoUine 
numbers  (206)  526-6667  and  (800)  662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz.  Because  of  the 
need  for  immediate  action  to  take 
advantage  of  the  opportunity  to  harvest 
the  available  quota,  NMFS  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  This  action  does  not  apply  to 
other  fisheries  that  may  be  operating  in 
other  areas. 

Claauficatioii 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.O.  12866. 

Aadiority:  16  U.S.C  1801  et  teq. 
Dated:  November  6, 1997. 
Gaiy  C  Matlock, 

Director,  Office  of  Sustainable  Fiaherie*, 
Sational  Marine  Fisheries  Serrice. 
[FR  Doc.  97-29878  Piled  11-12-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart2 
RIN315»-AF88 

ProceduTM  Appllcabie  to  Proceedings 
for  the  Issuance  of  Ucensas  for  ttw 
RM^slpt  of  HIgh-Lsvol  Radioactive 
Waste  at  a  Qeoiogic  Repository 

AQOICY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
Rules  of  Practice  for  the  licensing 
proceeding  on  the  disposal  of  hi^-level 
radioactive  waste  at  a  geologic 
repository  <HLW  proceeding).  The 
proposed  amendments  are  intended  to 
allow  application  of  technological 
developments  that  have  occurred  since 
the  original  rule  was  adopted  in  1989, 
while  achieving  the  original  goals  of 
facilitating  the  Commission's  ability  to 
comply  with  the  schedule  for  decision 
on  the  construction  authorization  for  the 
repository  contained  in  Section  114(d) 
of  the  Nuclear  Waste  Policy  Act,  and 
providing  for  a  thorough  technical 
review  of  the  license  application  and 
equitable  access  to  information  for  the 
parties  to  the  hearing. 
DATES:  SulMnit  comments  by  January  27. 
1998.  Comments  received  aifter  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  is  able  to  assure 
coiuideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  by  mail 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Rulemakings 
and  Adjudications  Staff. 

Hand-deliver  comments  to:  11555 
Rockville  Pike.  Rockville.  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www.iuc.gov).  Thih  site  provides  the 


availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
5905;  e-mail  CAG®nrc.gov. 

Documents  related  to  this  rulemaking, 
including  comments  received,  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  (Lower 
Level),  Washington,  DC.  These  same 
documents  also  may  be  viewed  and 
downloaded  electronically  via  the 
interactive  rulemaking  website 
established  by  NRQfor  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  L.  Winsberg,  U.S.  Nuclear 
Hegulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-1641. 
e-mail  KLW9nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  existing  procedures  for  Ucenses 
to  receive  high-level  radioactive  waste 
at  a  geologic  repository  were  developed 
to  address  the  Nuclear  Regulatory 
Commission's  concern  regarding  how 
best  to  review  the  U.S.  Department  of 
Energy  (DOE)  license  application  for  a 
first-of-a-kind  high-level  radioactive 
waste  (HLW)  repository  during  the  3- 
year  time  period  dictated  by  Section 
114(d)  of  the  Nuclear  Waste  Policy  Act. 
The  Commission  believed  it  necessary 
to  reduce  the  time  normally  spent  on 
the  discovery  process  at  the  start  of  a   . 
licensing  proceeding  and  the  time- 
consuming  service  of  documents  during 
the  proceeding  if  the  Commission  were 
to  reach  its  decision  within  the  allotted 
time.  The  Licensing  Support  System 
(LSS)  concept,  an  electronic  iitfonnation 
management  system,  was  cheated  to 
achieve  this  time  reduction  by  making 
the  information  and  data  supporting  a 
DOE  application  available 
simultaneously  in  a  centralized  database 
to  all  interested  parties  before  the 
application  is  submitted  and  formal 
NRC  review  begins.  Emerging 
information  management  technologies 
for  issue  identification,  electronic 
storage  and  retrieval,  and  electronic 
mail  were  recommended  for  these 
functions  to  help  achieve  the  objectives 
of  more  effective  and  efficient  review. 

The  Commission  employed  the 
technique  of  negotiated  rulemaking  to 
develop  the  regulations  governing  the 
development  and  use  of  the  LSS. 
Negotiated  rulemaking  is  the  process  by 


which  the  agency  and  the  interests 
afiiected  by  a  rulemaking  meet  to 
attempt  to  reach  a  consensus  on  a  draft 
proposed  rule.  If  a  consensus  is  reached, 
the  agency  publishes  the  negotiated  rule 
as  the  agency's  proposed  rule.  The 
Commission  selected  the  negotiated 
rulemaking  approach  to  address  the  LSS 
issue  for  several  reasons.  In  1987,  the 
idea  of  use  of  an  electronic  information 
management  system  in  a  Commission 
adjudicatory  proceeding  was  novel,  not 
only  for  the  Commission,  but  in  general. 
Therefore,  the  development  of  the  rules 
for  the  use  of  such  a  system  would 
benefit  from  discussion  and  joint 
problem  solving  by  those  who  might 
ultimately  use  the  system  and  had 
experience  with  the  Commission's 
traditional  adjudicatory  process. 
Furthermore,  the  potential  usera  of  the 
LSS  possessed  unique  information  that 
would  be  important  to  the  design  of  the 
system,  such  as  their  computer 
capability  and  the  amount  and  types  of 
relevant  documents  that  they  might 
generate.  In  addition,  the  potential  for 
consensus  was  enhanced  by  the  fact  that 
the  LSS  rule  focused  on  procedures  for 
conducting  the  licensing  process  that 
might  benefit  all  parties,  rather  than 
focusing  on  substantive  technical 
criteria  for  a  licensing  process.  Finally, 
the  success  of  the  LSS  concept 
depended  upon  potential  parties 
voluntarily  complying  with  the 
licensing  process  for  document 
identification  and  submission  in  the 
period  before  the  EKDE  license 
application  was  submitted.  Therefore, 
the  involvement  of  interested  parties  in 
the  development  of  the  provisions  to 
govern  the  use  of  the  LSS  was  essential. 

The  Commission  initiated  the 
negotiated  rulemaking  in  August  1987. 
The  negotiating  committee,  composed  of 
State,  local,  and  tribal  governments, 
industry  representatives,  NRC.  EXDE, 
and  environmental  groups,  completed 
its  work  in  July  1988.  Except  for  the 
industry  coalition,  all  the  parties  on  the 
negotiating  committee  agreed  on  the  text 
and  supplementary  information  of  a 
draft  proposed  rule.  However,  even  the 
one  dissenting  party,  the  industry 
representative,  had  been  a  full  and 
active  participant  in  the  drafting  of  the 
regulatory  text  and  supporting 
information.  Industry  did  not  join  the 
final  consensus  at  the  end  of  the  process 
based  on  its  belief  that  the  use  of  a  new 
technology  in  the  licensing  process 
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would  not  prove  cost-beneficial.  At  that 
time,  the  cost  of  the  LSS  was  estimated 
by  DOE  to  be  in  the  $200  million  range. 
The  Commission,  recognizing  the 
agreement  among  the  other  parties  on 
the  negotiating  committee,  decided  to 
publish  the  negotiated  draft  proposed 
rule  as  the  Commission's  proposed  rule 
in  November  1988.  Because  of  this 
effort,  the  final  LSS  rule  (10  CFR  part  2. 
subpart  J),  "Procedures  Applicable  to 
Proceeding  for  the  Issuance  of  Licenses 
for  the  Receipt  of  High-Level 
Radioactive  Waste  at  a  Geologic 
Repository",  was  promulgated  on  April 
24, 1989  (54  FR  14925). 

The  LSS  rule  assigned  the  LSS 
Administrator  (LSSA)  function  to  the 
NRC  which  would  be  responsible  for  the 
management,  administration,  operation, 
and  maintenance  of  the  LSS;  pursuant 
to  DOE'S  agreement,  gave  DOE 
responsibility  for  the  design, 
development,  and  implementation  of 
the  LSS;  and  estabUshed  the  charter  of 
the  LSS  Advisory  Review  Panel 
(LSSARP)  to  provide  consensus 
guidance  on  the  design  and 
development  of  the  LSS  to  both  NRC 
and  DOE.  The  LSS  was  intended  to 
provide  a  central,  shared,  federally 
funded  database  of  licensing 
information  beginning  in  1995,  the  year 
DOE  was  expected  to  submit  its 
application  for  a  construction  permit  for 
the  repository.  The  Commission 
adopted  minor  amendments  further 
clarifying  these  procedures  in  a  final 
r\ile  published  on  February  26,  1991  (56 
FR  7787). 

The  Licensing  Support  System 
Administrator  (LSSA)  was  appointed  in 
January  1989.  The  LSSARP  was  formed, 
holding  its  first  meeting  in  December 
1989.  Also  in  December  1989.  well 
before  any  serious  development  work 
could  be  started  on  the  LSS,  the 
Department  of  Energy  revised  its 
repository  program  schedule  to  extend 
its  anticipated  license  application  date 
from  1995  to  2001.  Consequently,  the 
LSS  development  schedule  was 
extended. 

n.  DJacussion 

The  development  of  the  LSS  that  was 
devised  in  the  original  procedural  rules 
in  10  CFR  Part  2.  Subpart  J,  has  not  been 
accomplished  during  the  time  that  has 
passed  since  adoption  of  the  rule.  Many 
delays  and  changes  in  personnel  and 
program  struct\u«  have  attended  the 
Department  of  Energy's  efforts  to 
develop  the  LSS.  Budgetary  shortfalls 
and  the  unanticipated  length  of  time 
that  it  has  taken  to  develop  the  licensing 
application  for  the  repository  not  only 
delayed  the  development  of  the  L3S,  but 
also  resulted  in  several  additional  years' 


accumulation  of  potential  licensing 
information. 

Because  of  the  length  of  time  involved 
and  the  narrowing  of  the  repository 
development  program,  much  of  the 
early  material  thought  to  be  relevant  at 
the  time  the  rule  was  developed  may  no 
longer  be  relevant  to  the  actual  licensing 
proceeding  that  may  not  begin  until 
about  2002.  Also  because  of  the 
extended  period  of  time  it  has  taken  to 
develop  the  LSS  for  DOE's  use  as  a 
dociunent  management  system,  it 
appears  that  all  accumulated  documents 
may  not  have  been  identified  and 
maintained  properly  for  tracking  of 
important  repository  development 
decisions.  In  addition,  because 
document  capture  may  now  involve 
much  larger  backlogs  than  originally 
contemplated,  the  risk  of  failing  to 
capture  all  the  material  originally 
required  to  be  placed  in  the  LSS  is 
substantially  larger  than  originally 
assumed.  In  order  for  the  current 
Subpart )  rules  to  apply,  the  LSSA  must 
certify  that  the  DOE  has  complied  vdth 
the  requirement  to  enter  all  relevant 
documents  in  the  LSS.  Therefore,  all  of 
these  factors  combine  to  produce  the 
high  likelihood  that  the  current  rule 
cannot  be  implemented  as  originally 
envisioned.  If  not,  then  10  CFR  part  2, 
subpart  J.  will  no  longer  apply.  Instead, 
subpart  G,  the  generally  applicable 
procedures  for  licensing  proceedings, 
will  apply.  This  means  that  there  would 
be  no  pre-license  application  access  to 
documents. 

Although  the  development  of  the  LSS 
has  remained  stalled,  the  state  of 
technology  in  document  automation  and 
retrieval  has  overtaken  the  1986 
technology  on  which  the  original  LSS 
was  to  be  based.  The  use  of  computers 
to  generate  and  maintain  the  complex 
documents  of  a  [>arty  in  litigation  is 
widespread  and  commonplace.  The 
Internet  is  universally  available  to  tie 
disparate  and  geographically  dispersed 
systems  together.  Readily  available 
commercial  software  applications  can 
perform  the  dociunent  management 
functions  of  the  LSS.  Therefore,  the 
centralized  LSS  envisioned  at  the  time 
the  LSS  rule  was  developed  has  become 
obsolete.  The  enormous  expense  of 
designing  and  maintaining  a  stand-alone 
system  required  by  the  current  rules 
appears  to  be  an  unjustified  expense, 
especially  when  it  appears  unlikely  that 
the  rule  will  be  able  to  be  implemented 
successfully  even  if  the  LSS  is  created. 

ConsequenUy,  the  Commission  is 
proposing  to  amend  its  rules  to  allow 
more  flexibility  to  incorporate  the 
advantages  of  new  information 
management  technologies  in  the 
procedural  rules  for  the  licensing  of  the 


geologic  repository.  This  would 
eliminate  the  LSS  as  a  uniquely 
designed  stand-alone  system,  while  still 
maintaining  the  following  primary 
functions  of  the  LSS  as  a  mechanism  for 
the: 

(1)  Discovery  of  documents  before  the 
license  application  is  filed; 

(2)  Electronic  transinission  of  filings 
by  the  parties  during  the  proceeding; 

(3)  Electronic  transmission  of  orders 
and  decisions  related  to  the  proceeding; 
and 

(4)  Access  to  an  electronic  version  of 
the  docket. 

The  Commission  believes  that  the 
proposed  rule  would  continue  to 
support  the  model  schedule  for 
conducting  the  licensing  proceeding 
within  the  3-year  statutory  period  that 
was  published  in  the  Statement  of 
Considerations  for  the  original  10  CFR 
part  2,  subpart  J,  rule  published  on 
April  14. 1989  (54  FR  14925. 14939). 

The  proposed  rule  would  eliminate 
the  current  prescriptive  requirement  in 
10  CFR  part  2.  subpart  J,  for  a 
centralized  "Licensing  Support  System" 
administered  by  the  NRC  and  therefore 
also  would  eliminate  the  requirement 
for  an  LSS  Administrator  to  ensure  the 
viability  of  the  central  database.  To 
replace  these  features  of  the  existing 
rule,  the  proposed  rule  would  require 
that  all  potential  parties,  including  the 
NRC  and  DOE.  make  theii  documentary 
material  available  in  electronic  form  to 
all  other  participants  beginning  in  the 
pre-license  application  phase.  This 
requirement  is  stated  without  imduly 
restrictive  technological  specifications, 
in  order  to  accommodate  flexible 
implementation  consistent  with  ciinent 
or  fut\ue  technological  developments. 

Documentary  material  would  be 
defined  as  the  material  upon  which  a 
party  intends  to  rely  in  support  of  its 
position  in  the  licensing  proceeding: 
any  material  which  is  relevant  to,  but 
does  not  support,  that  material  or  that 
party's  position;  and  all  reports  and 
studies,  prepared  by  or  on  behalf  of  the 
potential  party,  interested  governmental 
participant,  or  party,  including  all 
related  "circulated  drafts,"  relevant  to 
the  issues  set  forth  in  the  Topical 
Guidelines  in  Regulatory  Guide  3.69, 
regardless  of  whether  they  will  be  relied 
upon  and/or  cited  by  a  party.  For  the 
purposes  of  this  rule,  the  pre- 
application  phase  would  begin  on  the 
date  that  the  President  submits  the  site 
recommendation  to  Congress.  This 
timing  would  allow  access  to  the 
parties'  dociunentary  material  enough 
before  DOE  submits  the  license 
application  to  allow  advance 
preparation  of  contentions  and 
discovery  requests  before  the  license 


application,  but  late  enough  in  the 
repository  development  process  to 
provide  meaningml  information. 

A  Pre-License  Application  Presiding 
Officer  would  resolve  any  disputes  over 
electronic  access  to  documents  during 
the  pre-license  application  phase. 
Potential  parties  would  be  required  to 
certify  to  the  Pre-License  Application 
Presiding  Officer  that  they  have 
complied  with  the  requirement  to 
provide  electronic  access  to  their 
documentary  material.  The 
requirements  of  the  current  rule  for  an 
electronic  hearing  docket  would  be 
retained,  as  well  as  the  limitations  on 
the  permissible  forms  of  discovery  after 
the  applu»tion  is  filed. 

The  Commission  is  considering  two 
alternatives  regarding  the  LSS  Advisory 
Review  Panel.  In  this  proposed  rule, 
because  the  concept  of  the  LSS  would 
be  replaced,  the  requirement  for  an  LSS 
Advisory  Review  Panel  would  be 
modified  so  the  panel  can  advise  the 
Secretary  of  the  Commission  regarding 
standards  and  procedures  for  electronic 
access  to  documents  and  for 
maintenance  of  the  electronic  docket 
This  would  require  renaming  of  the 
advisory  committee  and  redrafting  of 
the  conunittee  charter.  However,  the 
Commission  is  also  considering  the 
alternative  of  replacing  the  Advisory 
Review  Panel  with  a  more  informal 
users  group,  and  particularly  requests 
comments  from  potential  parties  to  the 
HLW  repository  licensing  proceeding 
regardiiig  these  two  alternative 
arrangements. 


in.  Secikm-by-Section  Description  of 
Changes 

In  §  2.1000.  the  reference  to  §  2.709 
would  be  removed  because  it  would 
require  compliance  with  §  2.708  that 
would  not  apply  to  this  subpart 

In  §  2.1001.  the  following  definitions 
would  be  added,  amended,  or  removed: 

ASCnFile 

This  definition  would  be  removed  ^ 
and  no  longer  used  in  the  rule. 
Prescriptive  references  to  specific 
technical  standards  would  be  removed 
to  allow  flexible  implementation 
consistent  with  developing  technology. 

Documentary  Material 

The  definition  of  documentary 
material  would  be  revised  to  cover 
material  upon  which  a  party,  potential 
party,  or  interested  governmental 
participant  intends  to  rely  and/or  cite  in 
support  of  its  position  in  the  licensing 
proceeding;  any  material  or  other 
information  which  is  relevant  to.  but 
does  not  supprart.  that  material  or 
information  or  that  party's  position;  and 


all  reports  and  studies,  prepared  by  or 
on  behalf  of  the  potential  party, 
interested  governmental  participant,  or 
party,  including  all  related  "circulated 
drafts,"  relevant  to  the  issues  set  forth 
in  the  Topical  Guidelines  in  Regulatory 
Guide  3.69,  regardless  of  whether  they 
will  be  relied  upon  and/or  cited  by  a 
party.  This  definition  would  be  used  in 
die  rule  in  §  2.1003  to  define  what 
material  must  be  provided  in  electronic 
form  for  access  beginning  in  the  pre- 
license  application  phase.  Therefore  the 
term  "documentary  material"  would  be 
intended  to  describe  the  most  important 
body  of  material  and  would  be  defined 
clearly  to  require  that  all  parties  include 
electronic  access  to  any  relevant 
material  in  their  possession  that  does 
not  support  their  position  in  the 
licensing  proceeding,  as  well  as 
providing  access  to  the  material  that 
does  support  their  position,  and  any 
reports  and  studies  prepared  by  the 
pMty  on  issues  described  in  the  Topical 
Guidelines,  regardless  of  whether  or  not 
they  would  be  relied  upon  or  cited  by 
the  party.  The  scope  of  the  documentary 
material  would  still  be  governed  by  the 
topical  guidelines. 

Electronic  Docket 

A  new  definition  would  be  added  to 
describe  NRC's  electronic  information 
system  to  receive,  distribute,  store,  and 
maintain  NRC  adjudicatory  docket 
materials  in  the  licensing  proceeding. 

Integrated  Electronic  tnfortnation 

A  new  definition  would  be  added  to 
describe  material  made  available  in 
electronic  form  to  potential  parties, 
parties,  or  interested  governmental 
participants  to  the  licensing  proceeding 
for  the  high-level  waste  geologic 
repository,  either  as  part  of  the  NRC's 
pre-license  application  electronic 
docket  or  electronic  docket  or  pursuant 
to  electronic  access  to  documentary 
material  made  available  by  individual 
potential  parties,  parties,  and  interested 
governmental  participants.  This  is  a 
term  for  the  information  access  that 
would  replace  the  LSS  in  this  rule. 

LSS  Administrator 

This  term  would  be  eliminated  from 
the  rule  because  the  concept  of  the  LSS 
would  also  be  removed.  The  Pre-license 
Application  Presiding  Officer  will 
resolve  disputes  about  electronic  access 
to  documents  in  the  pre-license 
application  phase. 

Party 

This  definition  would  be  revised  to 
add  "affected  unit  of  local  government", 
as  that  term  is  defined  in  tfaus  Nuclear 
Waste  Policy  Act  of  1982,  as  amended. 


and  also  to  refer  to  that  act  for  the 
definition  of  affected  Indian  tribe.  In 
addition,  any  affected  unit  of  local 
government,  the  host  State,  and  any 
affected  Indian  Tribe  would  be  required 
to  file  a  list  of  contentions. 

Potential  Party 

This  definition  would  be  revised  to 
remove  the  reference  to  the  LSS,  and  to 
substitute  the  term  integrated  electronic 
information  to  describe  the  material  to 
which  the  potential  party  will  be  given 
access. 

Pre-license  Application  Electronic 
Docket 

A  new  definition  would  be  added  to 
describe  NRC's  electronic  information 
system  to  receive,  distribute,  store,  and 
maintain  NRC  pre-license  application 
docket  materials  during  the  pre-license 
application  phase. 

Pre-License  Application  Phase 

This  definition  is  being  specified  for 
the  purposes  of  this  rule  to  begin  on  the 
date  that  the  President  submits  the  site 
recommendation  to  the  Congress.  This 
date  has  been  chosen  to  allow  access  to 
the  potential  parties'  documentary 
material  enough  before  the  license 
application  to  allow  advance 
preparation  of  contentions  and 
discovery  requests  before  the 
application  is  filed,  but  late  enough  in 
the  repository  development  process  to 
provide  meaningful  information. 

Searchable  Full  Text 

This  definition  would  be  revised  to 
remove  references  to  ASCII  and  to  the 
LSS. 

Topical  Guidelines 

A  new  definition  would  be  added  to 
describe  the  set  of  topics  set  forth  in 
Regulatory  Guide  3.69  that  are  intended 
to  guide  the  scope  of  documentary 
material  imder  this  subpart. 

Section  2.1002  would  be  removed    ' 
because  the  LSS  would  no  longer  be 
required.  Access  to  integrated  electronic 
information  would  provide  the  major 
functions  which  the  LSS  was  designed 
to  provide.  Paragraphs  (c)  and  (d), 
which  state  that  participation  by  the 
host  State  in  the  pre-application  phase 
will  not  affiect  its  disapproval  rights,  and 
that  this  subpart  shall  not  affect  any 
participant's  independent  right  to 
receive  information,  would  be 
incorporated  in  the  revised  $  2.1003  as 
paragraphs  (a)(2)  and  (3). 

Section  2.1003  would  be  revised  to 
describe  information  that  would  be 
required  to  be  made  available 
electronically  by  all  potential  parties, 
parties,  and  interested  governmental 
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participants  (including  the  NRC  and 
DOE).  This  information  would  have  to 
be  made  available  to  aU  other 
participants  beginning  in  the  pre-license 
application  phase,  which  starts  at  the 
date  of  the  President's  submission  of  the 
site  recommendation  to  the  Congress. 
The  requirements  of  the  rule  would  be 
simplified  to  require  only  that  access  to 
an  electronic  file  be  provided.  All 
references  to  specific  formats  would  be 
removed  to  allow  flexibility  in 
implementation.  The  Commission 
intends  that  a  potential  party,  party,  or 
interested  governmental  participant 
might  offer  electronic  access  to  its 
documentary  material  in  a  niunber  of 
different  ways,  including  by  providing 
its  dociunents  in  electronic  form  either 
to  the  NRC  or  to  the  DOE.  to  have  the 
NRC  or  the  DOE  maintain  the 
documents  for  electronic  access. 

Although  the  draft  rule  would  require 
that  dociunentary  material  be  made 
available  electronically  beginning  on  the 
date  of  the  President's  site 
recommendation  to  the  Congress,  the 
Commission  would  encourage  the 
earliest  feasible  availability  of 
documentary  material  in  order  to 
enhance  the  future  smooth  operation  of 
the  licensing  proceeding.  The 
paragraphs  relating  to  evaluations  and 
cotifications  by  the  LSS  Administrator 
would  be  removed  because  the  LSS  (and 
LSSA)  concept  would  be  removed. 
Section  2.1010  states  that  the  Pre- 
License  Application  Presiding  Officer 
will  resolve  any  disputes  relating  to 
electronic  access  to  documents  in  the 
pre-Ucense  application  phase. 
Accordingly,  the  paragraphs  which 
stated  that  the  application  would  have 
to  be  docketed  under  Subpart  G  if  the 
LSSA  did  not  certify  compliance  would 
be  removed,  and  Subpart  J  (including 
specifically  referenced  sections  of 
Subpart  C)  would  unconditionally 
embody  the  rules  of  procedure  for  the 
HLW  licensing  proceeding. 

Section  2.1004  would  to  revised  to 
provide  procedures  for  providing  access 
to  a  document  that  has  not  previously 
been  provided  in  electronic  form  and  to 
delete  previous  references  to  the  LSS 
and  the  LSSA. 

Section  2.1005  would  be  revised  to 
delete  reference  to  the  LSS  and  to  add 
an  exclusion  of  readily  available 
references,  such  as  journal  articles  or 
proceedings,  which  may  be  subject  to 
copyright. 

Section  2.1006  would  be  revised  to 
refer  to  providing  a  docimient  in 
electronic  form  and  to  delete  references 
to  the  LSS  and  the  LSSA. 

Section  2.1007  would  be  revised  to 
refer  to  providing  systems  for  access  to 
integrated  electronic  information  rather 


thnn  providing  terminals  for  access  to 
the  LSS.  These  systems  must  be 
maintained  by  DOE  and  NRC  at  the 
locations  specified  in  the  current 
version  of  the  rule  (except  for  the 
Uranium  Recovery  Field  Office  which 
no  longer  exists),  beginning  in  the  pre- 
license  application  phase. 

Section  2.1008  would  be  revised  to 
allow  electronic  access  to  the  integrated 
electronic  information  to  any  person 
who  complies  with  the  requirements  of 
Subpart  ],  including  the  requirement  in 
§  2.1003  to  make  documentary  material 
available,  and  who  agrees  to  comply 
with  the  orders  of  the  Pre-license 
Application  Presiding  Officer.  The 
previous  requirement  to  petition  to  the 
Pre-license  Application  Presiding 
Officer  would  be  removed. 

Section  2.1009  would  be  revised  to 
delete  references  to  the  LSS  and  the 
LSSA.  and  to  refer  instead  to  the 
responsibility  to  provide  electronic  files. 
The  responsible  official  for  each 
potential  party  would  be  required  to 
certify  to  the  Pre-License  Presiding 
Officer  that  procedures  to  comply  %vith 
§  2.1003  have  been  implemented  and 
that  its  dociunentary  material  has  been 
made  electronically  available.  A  new 
requirement  to  update  the  certification 
at  the  request  of  the  presiding  officer 
would  be  added  to  replace  a  previous 
requirement  to  provide  this  certification 
at  6  month  intervals. 

Section  2.1010  would  be  revised  to 
delete  references  to  the  LSS  and  the 
LSSA  and  to  refer  instead  to  electronic 
access.  The  reference  to  petitions  for 
access  would  be  removed  to  conform  to 
removal  of  this  requirement 

Section  2.1011  is  being  considered  for 
revision  in  either  of  two  alternative 
ways  and  the  Commission  requests 
specific  comments  on  these  alternatives. 
This  proposed  rule  would  revise 
§  2.101 1  to  reflect  that  the  electronic 
availability  of  documentary  material 
that  is  specified  in  this  rule  no  longer 
requires  special  equipment  The  name 
and  functions  of  the  LSS  Advisory 
Review  Panel  would  be  amended  to 
delete  the  reference  to  the  LSS  and 
substitute  the  purpose  of  arriving  at 
standards  and  procedures  to  Cscilitate 
the  electronic  access  to  material  and  to 
the  electronic  docket.  Because  of  the 
broad  and  non-prescriptive 
requirements  regarding  providing 
electronic  files  in  this  proposed  rule,  the 
Advisory  Review  Panel  would  be  very 
useful  in  discussing  standards  and 
procedures  to  ensure  that  all 
participants  are  able  to  access  the 
electronic  information.  Because  the  LSS 
concept  would  be  replaced,  and  the 
requirement  for  an  LSS  Advisory 
Review  Panel  would  be  modified  in  the 


proposed  rule  to  acconunodate  a  new 
purpose,  the  advisory  committee  would 
have  to  be  renamed  and  the  committee 
charter  would  have  to  be  redrafted. 

However,  the  Commission  is  also 
considering  the  alternative  of 
eliminating  the  requirement  for  an 
advisory  committee  chartered  under  the 
Federal  Advisory  Committee  Act,  and 
substituting  a  more  informal  voluntary 
users  group  to  perform  the  functions  of 
discussing  electronic  format  standards, 
procedures,  and  other  details.  If  this 
option  %vere  adopted,  the  final  rule 
would  be  revisea  to  refer  to  the  users 
group.  This  group  would  be  able  to 
interact  using  Internet  discussion  areas 
(like  LSSNet)  as  well  as  meetings,  video 
conferences,  or  teleconferences.  This 
users  group  would  ideally  make  use  of 
the  current  LSSARP  members' 
knowledge  and  experience.  The 
Commission  is  particularly  requesting 
comment  from  potential  parties  to  the 
HLW  repository  concerning  their 
interest  and  support  for  the  informal 
users  group  alternative. 

Section  2.1012(a)  would  be  revised  to 
allow  the  Director  of  the  NRC  Office  of 
Nuclear  Material  Safety  and  Safeguards 
(NMSS)  to  determine  that  die 
application  would  not  be  acceptable  if 
it  is  not  able  to  be  accessed  through  the 
electronic  docket  Section  2.1012(b)(1) 
would  be  revised  to  substitute 
integrated  electronic  information  for 
Ucensing  Support  System  so  that  a 
person  who  has  had  access  to  the 
integrated  electrtmic  information  would 
not  be  granted  party  status  in  the 
licensing  proceiBding  if  it  cannot 
demonstrate  compliance  with  the 
requirements  of  §  2.1003.  Section  2.1012 
(d)  would  be  revised  to  substitula  pre- 
licerue  application  electronic  docket  or 
electronic  docket  for  Licensing  Support 
System  to  indicate  that  access  to  either 
the  pre-license  application  electronic 
docket  or  the  electronic  docket  may  be 
suspended  or  terminated  for  feilure  to 
comply  with  the  orders  of  the  Pre- 
License  Application  Presiding  Officer  or 
the  Presiding  Officer. 

Section  2.1013  would  be  revised  to 
delete  references  to  the  LSS  and  LSSA 
and  woiUd  refer  to  the  provision  of 
information  in  electronic  form.  The 
requirement  in  §  2.1013(cM5)  to  file  one 
signed  paper  copy  of  each  filing  wdth 
the  Secretary,  NRC,  would  be  removed 
because  the  electronic  docket  would  not 
require  signed  paper  copies. 

Section  2.1014(c)(4)  would  delete  a 
reference  to  the  LSS  and  make  the 
failure  of  a  petitioner  to  participate  In 
the  pre-license  application  phase  a 
criterion  in  considering  whether  to  grant 
a  petition  to  intervene. 


Section  2.1017  would  use  the 
unavailability  of  the  electronic  docket 
instead  of  the  LSS  as  a  justification  for 
extending  die  computation  of  time  in 
the  proceeding. 

Sections  2.1018  and  2.1019  would  be 
revised  to  delete  refsiences  to  the  LSS 
and  instead  to  r^et  to  providing    :. 
documents  electronically. 

In  addition,  minor  editorial  changes 
have  been  made  throughout  the 
proposed  rule  to  improve  readability. 

Envimnmentol  liyacfc  Calegprkal 
Exchnkm 

The  NRC  has  determined  diat  this 
proposed  regulation  is  the  tjrpe  of  action 
described  in  cat^oiical  exclusioD  10 
CFR  51.22(c)(1).  TherefiiHe,  nether  an 
environmental  impact  statement  dot  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulatioiL 

Paperwaik  Eadnctioa  Act  Statemaut 

This  proposed  rule  contains  no 
information  collecticHi  requirements 
and.  therefore,  is  not  sul^ect  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1905  (44  US.C  3501 
etseq.). 

Kagnlalary  Analyab 

The  history  of  the  development  of  the 
existing  rule,  10  CFR  part  2,  subpart  J. 
and  the  current  regulatory  problem  are 
described  in  the  Background  and 
Discussion  sections  of  diis  notice.  To 
address  the  regulatory  problem,  several 
alternative  approaches  to  ammiHing  the 
regulations  in  subpart  J  of  part  2  were 
considered. 

Option  1:  Existing  Rule 

This  approach  would  not  take 
advantage  of  current  and  future 
technology.  It  would  require  an 
enormously  expensive  custom  designed 
sjrstem  to  be  developed  using  old 
assumptions  about  technological 
standards  and  the  universe  of  "relevant" 
material.  At  the  time  of  the  development 
of  the  existing  rule,  the  cost  of  the  LSS 
was  estimated  by  DOE  to  be  in  the  S200 
million  range.  Furthermore,  given  the 
large  backlog  that  contains  a  substantial 
amount  of  documents  that  may  no 
longer  be  relevant  because  of  die 
unanticipated  delay  in  developing  the 
LSS  as  initially  designed  in  1988,  there 
is  a  substantial  chance  that  it  would  be 
impossible  for  the  DOE  to  achieve,  and 
for  the  LSSA  to  certify,  compliance  with 
the  provisions  of  the  current  rule.  In  this 
case,  the  proceeding  would  have  to  be 
conducted  under  10  CFR  part  2,  subpart 
G,  and  could  result  in  a  protracted 
discovery  phase.  In  addition  to  the  very 
cosUy  and  ineffective  system,  the 
further  costs  of  using  this  approach  are 


difficult  to  quantify,  however  the 
lengthened  discovery  phase  could 
prevent  die  Commission  from  meeting 
the  statutory  deadline  for  decision  on 
the  application.  This  delay  could  also 
result  in  possible  increased  spent  fuel 
storage  costs  for  the  additional  Iraigth  of 
the  licensing^  proceeding. 

Option  2: 10  CFR  Part  2,  Subpart  G 

Because  the  NRC  is  developing  a  new 
system  called  the  Agency-wide 
Documents  Access  and  Management 
System  (ADAMS),  which  will  provide 
an  agency-wide  electronic  doc^Let.  it 
would  be  poasible  to  rely  on  existing 
adjudicatory  procedure  rules  in  10  CPR 
pvt  2,  subpart  G  (which  wHl  have  to  be 
updated  to  reflect  the  electronic  docket) 
to  conduct  the  licensing  i»oceeding. 
However,  this  approach  would  not 
provide  pre-lioense  application  access 
to  documents  and  could  result  in  a 
protracted  discovery  phase.  The  costs  of 
using  this  approach  are  difficult  to 
quantify.  However  the  lengthened 
discovery  phase  could  prevent  the 
Commission  fixun  meeting  the  statutory 
deadline  for  decision  on  die  application 
and  resuit  in  possible  incre^ed  spent 
fiiel  storage  costs,  as  in  Option  1. 

Option  3:  Existing  Rule  Using  a 
IXstributed  System 

This  approach  would  allow  using 
linked  individual  Internet  sites  to  serve 
as  the  LSS.  However,  this  approach  does 
not  solve  the  problem  discussed  in 
Option  1  concerning  the  requirement  to 
capture  a  huge  backlog  of  material  that 
may  not  have  been  maintained  in  a 
manner  that  would  ever  pwrmit 
compliance  with  the  rule,  and  which 
may  not  all  be  relevant  to  the  future 
license  application.  Therefore,  the  costs 
of  this  approach,  as  in  Option  1,  would 
include  the  possibilify  that  the  LSS  nde 
compliance  finding  could  not  be  made 
and  the  proceeding  would  have  to  be 
conducted  under  10  CFR  part  2,  subpart 
G.  A  lengthened  discovery  phase  could 
prevent  the  Commission  from  meeting 
the  statutory  deadline  for  decision  on 
the  application  and  result  in  possible 
increased  spent  fuel  storage  costs,  as  in 
Option  1. 

Option  4:  Revised  Rule  With  More 
Realistic  Document  Discovery  Approach 

This  approach  would  remove  the 
requirement  for  a  central  LSS  system 
and  LSS  Administrator,  but  would 
require  each  potential  party  to  provide 
for  the  electronic  availability  of  both  the 
material  it  intends  to  rely  upon  to 
support  its  position,  any  material  which 
does  not  support  that  material  or  that 
position,  and  any  reports  or  studies 
prepared  by  or  for  the  party,  beginning 


in  the  pre-apphcation  phase  (presided 
over  by  a  Pre-License  Application 
Presiding  Officer).  This  definitian  of 
documentary  material  would  provide 
pre-appiication  access  to  a  more 
focussed  set  of  the  materials  moat 
important  to  the  ficmsing  proceeding.  It 
would  not  require  electronic  access  to 
the  entire  backlog  of  DOE  and  other 
parties'  material,  some  of  which  may  no 
longer  be  relevant  to  the  licensing 
proceeding.  The  electronic  docket 
ninctionalify  of  the  LSS  would  he 
provided  by  the  NRC  agency-wide 
system  with  supervision  of  the 
Presiding  Officer.  Participation  in  the 
pre-license  application  phase -would  be 
one  criterion  for  participating  in  the 
hearing.  Aftnr  the  applicatitm  is  filed,  in 
addition  to  the  electronically  available 
material,  discovery  would  be  limited  to 
interrogatmies  and  depositions  as  in  the 
currant  rule.  The  specific  method  of 
providing  electronic  access  to 
documentuy  woidd  not  be  specified, 
which  would  allow  flexibility  to 
accommodate  current  and  future 
technology  advances.  Individual  parties 
may  give  their  documents  in  electronic 
form  to  NRC  or  DOE  in  order  to  provide 
electronic  access.  Because  this  rule 
would  unconditionally  provide  the 
procedural  rules  for  the  HLW  licensing 
proceeding,  there  would  be  no  last 
minute  danger  that  the  proceeding 
would  have  to  be  conducted  under  10 
CFR  part  2,  subpart  G. 

The  Commission  believes  that  Option 
4  provides  the  most  effective  solution 
for  maintaining  the  basic  functionality 
of  the  LSS  conceptual  design,  while 
most  flexibly  accommodating  current 
and  future  technological  developments. 
The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draff 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  Addresses 
heading. 

Regulatory  Flexiliility  Certification 

The  amendments  would  modify  the 
Commission's  rules  of  practice  and 
procedures.  The  rule  would  be  amended 
to  allow  more  widely  available 
electronic  access  to  information  before 
the  license  appUcation  is  filed. 
Participants  would  be  required  to  make 
their  own  documentary  material 
available  electronically.  This  proposed 
rule  would  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  The  license 
applicant  for  the  HLW  repository  would 
be  the  Department  of  Energy  .  DOE 
would  not  fall  within  the  definition  of 
a  "small  entity"  in  the  NRC's  sire 
standards  (10  CFR  2.810).  Although  a 
few  of  the  intervenore  in  the  HLW 
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proceeding  would  likely  qualify  as 
small  entities,  the  impact  on  intervenors 
or  potential  intervenors  would  not  be 
significant.  The  requirement  for 
participants  to  make  their  own 
documentary  material  available 
electronically  is  stated  in  a  manner  that 
would  allow  flexibility  in  * 

implementation.  Furthermore,  it  is 
consistent  with  current  business 
practice  to  create  documents 
electronically.  Therefore,  the  exact 
additional  costs  involved  in  making  the 
documentary  materials  available 
electronically  are  difficult  to  quantify. 
However,  to  avoid  those  costs, 
participants  would  have  the  option  of 
providing  their  documents  to  IvfRC  or 
DOE  to  maintain  electronic  availability. 
Thus,  in  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C  605(b),  the  NRC 
hraeby  certifies  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rules  in  10  CFR  Chapter  1, 
§§50.109,  72.62,  md  76.76,  do  not 
apply  to  this  rule,  and  therefore,  a 
backiit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  those  rules. 

List  of  Subfects  in  10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954;  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended;  and  5  U.S.C.  553;  the 
Nndear  Regulatory  Commission  is 
proposing  to  adopt  the  following 
amendments  to  10  CFR  part  2. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  l6l,  l8l,  68  Stat.  948,  953, 
■aa^anded  (42  U.S.C.  2201.  2231):  sec.  191, 
as  UModed.  Pub.  L  87-615.  76  Stat  409  (42 
U.S.C.  2241):  sec.  201, 88  Stat  1242.  as 
amended  (42  U.S.C.  5841):  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees. 
53,  62,  63,  81. 103. 104, 105,  68  Stat 
930,  932.  933,  935,  936,  937.  938,  as 
amended  (42  U.S.C.  2073.  209^,  2093, 


2111,  2133,  2134,  2135);  sec.  114(f), 
Pub.  L.  97-425.  96  Stat.  2213,  as 
amended  (42  U.S.C  10134(f)):  sac.  102. 
Pub.  L.  91-190,  83  StaL  853.  as 
amended  (42  U.S.C.  4332);  sec.  301,  88 
Stat.  1248  (42  U.S.C.  5871).  Sections 
2.102.  2.103.  2.104.  2.105.  2.721  also 
issued  under  sees.  102. 103, 104, 105, 
183,  189,  68  Stat.  936.  937,  938,  954, 
955,  as  amended  (42  U.S.C.  2132,  2133. 
2134,  2135.  2233.  2239).  Section  2.105 
also  issued  under  Pub.  L.  97-415,  96 
Stat.  2073  (42  U.S.C.  2239).  Sections 
2.200-2.206  also  issued  under  sees. 
Ifelb,  i.  o.  182.  186.  234,  68  Stat  94»- 
951,  955,  83  Stat  444,  as  amended  (42 
U.S.C.  2201  (b).  (i).  (o).  2236.  2282);  sec. 
206,  88  Stat  1246  (42  U.S.C.  5846). 
Section  2.205{j)  also  issued  under  Pub. 
L.  101-410,  104  Stat.  890,  as  amended 
by  Section  31001(s).  Pub.  L.  104-134. 
110  Stat  1321-373  (28  U.S.C.  2461 
note.)  Sections  2.600-2.606  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat 
853,  as  amended  (42  U.S.C.  4332). 
Sections  2.700a,  2.719  also  issued  under 
5  U.S.C.  554.  Sections  2.754,  2.760, 
2.770.  2.780  also  issued  under  5  U.S.C. 
557.  Section  2.764  also  issued  under 
sees.  135,  \4X,  Pub.  L.  97-425,  96  Stat 
2232,  2241  (42  U.S.C.  10155. 10161). 
Section  2.790  also  issued  under  sec. 
103,  68  Stat  936.  as  amended  (42  U.S.C. 
2133)  and  5  U.S.C.  552.  Sections  2.800 
and  2.808  also  issued  under  5  U.S.C. 
553.  Section  2.809  also  issued  under  5 
U.S.C.  553  and  sec.  29.  Pub.  L.  85-256, 
71  Stat  579,  as  amended  (42  U.S.C. 
2039).  Subpart  K  also  issued  under  sec. 
189,  68  Stat.  955  (42  U.S.C.  2239);  sec. 
134,  Pub.  L.  97-425,  96  Stat  2230  (42 
U.S.C.  10154).  Subpart  L  also  issued 
under  sec.  189,  68  Stat  955  (42  U.S.C. 
2239).  Appendix  A  also  issued  under 
sec.  6,  Pub.  L.  91-560. 84  Stat  1473  (42 
U.S.C.  2135). 

2.  Section  2.1000  is  revised  to  read  as 
follows: 


f2.1000    Scopaofi 

The  rules  in  this  subpart  govern  the 
procedure  for  applications  for  a  license 
to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  noticed 
pursuant  to  §  2.101(f)(8)  or  §  2.105(a)(5). 
The  procedures  in  this  subpart  take 
precedence  over  the  10  CFR  part  2, 
subpart  G,  rules  of  general  applicability, 
except  for  the  followdng  provisions: 
§§2.702.  2.703.  2.704.  2.707.  2.711. 
2.713,  2.715,  2.715a.  2.717,  2.718,  2.720, 
2.721,  2.722,  2.732,  2.733,  2.734.  2.742. 
2.743.  2.750.  2.751,  2.753,  2.754.  2.755. 
2.756.  2.757.  2.758,  2.759,  2.760,  2.761. 
2.783,  2.770,  2.771.  2.772.  2.780.  2.781, 
2.786,  2.788,  and  2.790. 

3.  Section  2.1001  is  amended  by 
removing  the  definitions  of  ASCII  File 


and  LSS  Administrxitor,  adding 
definitions  of  Electronic  docket. 
Integrated  electronic  information,  Pre- 
license  application  electronic  docket, 
and  Topical  Guidelines;  and  revising  the 
definitions  of  Z>ocame/jta/y  material. 
Party,  Potential  party.  Pre-license 
application  phase,  and  Searchable  full 
text,  to  read  as  follows: 

12.1001    Definitions. 

•  •        •        •        • 

Documentary  material  means  any 
material  or  other  information  upon 
which  a  party,  potential  party,  or 
interested  governmental  participant 
intends  to  rely  and/or  to  cite  in  support 
of  its  position  in  the  proceeding  for  a 
license  to  receive  and  possess  high>level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
put  60  of  this  chapter,  any  material  or    . 
other  information  that  is  relevant  to.  but 
does  not  support,  that  material  or 
information  or  that  party's  position;  and 
all  reports  and  sttttlies,  prepared  by  or 
on  behalf  of  the  potential  party, 
interested  governmental  participant.  <a 
party,  including  all  related  "circulated 
drafts,"  relevant  to  the  issues  set  forth 
in  the  Topical  Guidelines  in  Regulatory 
Guide  3.69,  regardless  of  whether  they 
will  be  relied  upon  and/or  cited  by  a 
party.  The  scope  of  documentary 
material  shall  be  guided  by  the  topical 
guidelines  in  the  applicable  NRC 
Regulatory  Guide. 

•  •        •        •        • 

Elertronic  docket  means  the  NRC 
information  system  that  receives, 
distributes,  stores,  and  retrieves  the 
Commission's  adjudicatory  docket 
materials. 

•  •        •        •        • 

Integrated  electronic  information 
means  the  material  that  is  made 
available  electronically  to  parties, 
potential  parties,  and  interested 
governmental  fmrticipants  to  the 
proceeding  for  a  license  to  receive  and 
possess  high-level  radioactive  waste  at  a 
geologic  repository  operations  area 
pursuant  to  part  60  of  this  chapter,  as 
part  of  the  electronic  docket  or 
electronic  access  to  documentary 
material,  begiiming  in  the  pre-license 
application  phase. 

•  •        •        •        • 

Party  for  the  purpose  of  this  subpart 
means  the  [X3E,  the  NRC  sta£f,  the  host 
State,  any  affected  unit  of  local 
government  as  defined  in  section  2  of 
the  Nuclear  Waste  Policy  Act  of  1982, 
as  amended  (42  U.S.C.  10101),  any 
affected  Indian  Tribe  as  defined  in 
section  2  of  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended  (42  U.S.C. 
10101),  and  a  person  admitted  under 
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§  2.1014  to  the  proceeding  on  an 
application  for  a  license  to  receive  and 
possess  high-level  radioactive  waste  at  a 
geologic  repository  operations  area 
pursuant  to  part  60  of  this  chapter, 
provided  that  a  host  State,  affected  unit 
of  local  government,  or  affected  Indian 
Tribe  shall  file  a  list  of  contentions  in 
accordance  with  the  provisions  of 
§§  2.1014(a)(2)  (ii)  and  (iii). 

Potential  party  means  any  person 
who,  during  the  period  before  the 
issuance  of  the  first  pre-hearing 
conference  order  under  §  2.1021(d),  is 
given  access  to  the  int^rated  electronic 
information  and  who  consents  to 
comply  Mrith  the  regulations  set  forth  in 
subpart )  of  this  part,  including  the 
authority  of  the  Pre-License  Application 
Presiding  Officer  designated  pursuant  to 
§2.1010. 

Pre-license  application  electronic 
docket  means  the  NRC's  electronic 
information  system  that  receives, 
distributes,  stores,  and  maintains  NRC 
pre-license  application  docket  materials 
during  the  pre-license  application 
phase. 

Pre-license  application  phase  means 
the  time  period  before  the  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  is  docketed 
under  §  2.101(f)(3).  For  the  purpose  of 
this  subpart,  this  period  begins  on  the 
date  that  the  President  submits  the  site 
recommendation  to  the  Congress 
pursuant  to  section  114(a)(2)(A)  of  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended  (42  U.S.C  10134(a)(2)(A)). . 
•        •        •        •        • 

Searchable  full  text  means  the 
electronic  indiaxed  entry  of  a  document 
that  allows  the  identification  of  specffic 
words  or  groups  of  words  within  a  text 
file. 

Topical  Guidelines  means  the  set  of 
topics  set  forth  in  Regulatory  Guide 
3.69,  Topical  Guidelines  for  the 
Licensing  Support  System,  which  are 
intended  to  guide  the  scope  of 
"documentary  material". 

12.1002  [Hemovd andiea arvacq 

4.  Section  2.1002  is  removed  and 
reserved. 

5.  Section  2.1003  is  revised  to  read  as 
follows: 

12.1003  Availability  of  RMtarfaL 
(a)  Beginning  in  the  pre-license 

application  phase,  subject  to  the 
exclusions  in  §  2.1005  and  paragraphs 
(b)  and  (c)  of  this  section,  each  potential 
party,  interested  governmental 
participant  or  party,  shall  make 
available  to  other  potential  parties, 


interested  government  participants  or 
parties — 

(1)  An  electronic  file  for  all 
documentary  material  (including 
circulated  drafts  but  excluding 
preliminary  drafts)  generated  by,  or  at 
the  direction  of.  or  acquired  by,  a 
potential  party,  interested  governmental 
participant,  or  party.  Concurrent  with 
the  production  of  the  electronic  file  will 
be  an  authentication  statement  that 
indicates  where  an  authenticated  image 
copy  of  the  document  can  be  obtained. 

(2)  The  participation  of  the  host  State 
in  the  pre-license  application  phase 
shall  not  affect  the  State's  ability  to 
exercise  its  disapproval  rights  imder 
section  116(b)(2)  of  the  Nuclear  Waste 
Policy  Act,  as  amended,  42  U.S.C 
10136(b)(2). 

(3)  This  subpart  shall  not  affect  any 
independent  right  of  a  potential  party, 
interested  governmental  participant  or 
party  to  receive  information. 

(b)(1)  Each  potential  party,  interested 
governmental  participant,  or  party  shall 
make  available  in  electronic  image  form, 
subject  to  the  claims  of  privilege  in 
§  2.1006,  graphic-oriented  docujnentary 
material  that  includes  raw  data, 
computer  runs,  computer  programs  and 
codes,  field  notes,  laboratory  notes, 
maps,  diagrams  and  photographs  which 
have  been  printed,  scripted,  or  hand 
written.  Text  embedded  within  these 
documents  need  not  be  separately 
entered  in  searchable  full  text.  Graphic- 
oriented  documents  may  include — 

Calibration  procedures,  logs, 
guidelines,  data  and  discrepancies; 

(ii)  Gauge,  meter  and  computer 
settings; 

(iii)  Probe  locations; 

(iv)  Logging  intervals  and  rates; 

(v)  Datalogs  in  whatever  form 
captured; 

(vi)  Text  data  sheets; 

(vii)  Equations  and  sampliog  rates; 

(viii)  Sensor  data  and  procedures; 

(ix)  Data  Descriptions; 

(x)  Field  and  laboratory  notebooks; 

(xi)  Analog  computer,  meter  or  other 
device  print-outs; 

(xii)  Digital  computer  print-outs; 

(xiii)  Photographs; 

(xiv)  Graphs,  plots,  strip  charts, 
sketches; 

(xv)  Descriptive  material  related  to  the 
information  identified  in  paragraph 
(b)(1)  of  this  section. 

(2)  Each  potential  party,  interested 
governmental  participant,  or  party  shall 
make  available  in  an  electronic  file, 
subject  to  the  claims  of  privilege  in 
§  2.1006,  only  a  bibliographic  header  for 
each  item  of  documentary  material  that 
is  not  suitable  for  image  or  searchable 
full  text. 

(c)  Each  potential  party,  interested 
governmental  participant,  or  party  shall 


make  available  electronically  a 
bibliographic  header  for  each 
documentary  material — 

(1)  For  which  a  claim  of  privilege  is 
asserted; 

(2)  which  constitutes  confidential 
financial  or  commercial  information;  or 

(3)  Which  constitutes  safeguards 
information  under  §  73.21  of  this 
chapter. 

(a)  Basic  licensing  documents 
generated  by  DOE.  such  as  the  Site 
Characterization  Plan,  the 
Environmental  Impact  Statement,  and 
the  license  application,  or  by  NRC,  such 
as  the  Site  Characterization  Analysis, 
and  the  Safety  Evaluation  Report,  shall 
be  made  available  in  electroidc  form  by 
the  respective  agency  that  generated  the 
document. 

6.  Section  2.1004  is  revised  to  read  as 
follows: 

12.1004    Amendments  and  adcNtkww. 
Any  document  that  has  not  been 
provided  to  other  parties  in  electitinic 
form  must  be  identified  in  an  electronic 
notice  and  made  available  for  inspection 
and  copying  by  the  potential  party, 
interested  governmental  ]}articipant,  or 
party  responsible  for  the  submission  of 
the  document  within  two  days  after  it 
has  been  requested  unless  some  other 
time  is  approved  by  the  Pre-License 
Application  Presiding  Officer  or  the 
Presiding  Officer  designated  for  the 
high-level  waste  proceeding.  The  time 
allowed  imder  this  paragraph  will  be 
stayed  pending  Officer  action  on  a 
motion  to  extend  the  time. 

7.  Section  2.1005  is  revised  to  read  as 
follows: 

12.1006    Exduaiont. 

The  following  material  is  excluded 
from  the  requirement  to  provide 
electronic  access,  either  pursuant  to 
§  2.1003,  or  through  derivative 
discovery  pursuant  to  §  2.1019(1) — 

(a)  Official  notice  materials; 

(b)  Reference  books  and  text  books; 

(c)  Material  pertaining  exclusively  to 
administration,  such  as  material  related 
to  budgets,  financial  management 
personnel,  office  space,  general 
distribution  memoranda,  or 
procurement,  except  for  the  scope  of 
work  on  a  procurement  related  to 
repository  siting,  construction,  (v 
operation,  or  to  the  transportatfon  of 
spent  nuclear  fuel  or  high-level  waste; 

(d)  Press  clippings  and  press  releases; 

(e)  Junk  mail; 

(f)  Preferences  cited  in  contractor 
reports  that  are  readily  available; 

Ig)  Classified  material  subject  to 
subpart  I  of  this  part; 

(h)  Readily  available  references,  such 
as  journal  articles  and  proceedings, 
which  may  be  subject  to  copyright 
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8.  Section  2.1006  is  revised  to  read  as 
follows: 

12.1006    Pnvitog*. 

(a)  Subject  to  the  requirements  in 
§  2.1003(c),  the  traditional  discovery 
privileges  recognized  in  NRC 
adjudicatory  proceedings  and  the 
exceptions  from  disclosure  in  §  2.790 
may  be  asserted  by  potential  parties, 
interested  governmental  participants, 
and  parties.  In  addition  to  Federal 
agencies,  the  deliberative  process 
privilege  may  also  be  asserted  by  State 
and  local  government  entities  and 
Indian  Tribes. 

(b)  Any  doc\unent  for  which  a  claim 
of  privilege  is  asserted,  but  is  denied  in 
whole  or  in  part  by  the  Pre- License 
Application  Presiding  Officer  or  the 
Presiding  Officer,  must  be  provided  in 
electronic  form  by  the  party,  interested 
governmental  participant,  or  potential 
party  that  asserted  the  claim  to — 

(1)  The  other  participants;  or 

(2)  To  the  Pre-License  Application 
Presiding  Officer  or  to  the  Presiding 
Officer,  for  entry  into  a  Protective  Order 
file,  if  the  Pre-License  Application 
Presiding  Officer  or  the  Presiding 
Officer  so  directs  under  §§  2.1010(b)  or 
2.1018(c). 

(c)  Notwithstanding  any  availability 
of  the  deliberative  process  privilege 
under  paragraph  (a)  of  this  section, 
circulated  drafts  not  otherwise 
privileged  shall  be  provided  for 
electronic  access  pursuant  to 

§  2.1003(a). 

9.  Section  2.1007  is  being  revised  to 
read  as  follows: 


fZIOOT 

(aXl)  A  system  to  provide  electronic 
access  to  the  integrated  electronic 
information  shall  be  provided  at  the 
headquarters  of  DOE,  and  at  all  DOE 
Local  Public  Docximent  Rooms 
established  in  the  vicinity  of  the  likely 
candidate  site  for  a  geologic  repository, 
beginning  in  the  pre-license  application 
phase. 

(2)  A  system  to  provide  electronic 
access  to  the  integrated  electronic 
information  sball  be  provided  at  the 
headquarters  Public  Document  Room  of 
NRC,  and  at  all  NRC  Local  Public 
Document  Rooms  established  in  the 
vicinity  of  the  likely  candidate  site  for 

a  geologic  repository,  and  at  the  NRC 
Regional  Offices  beginning  in  the  pre- 
license  application  phase. 

(3)  The  systems  for  electronic  access 
specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  section  shall  include  locations  at 
Las  Vegas,  Nevada;  Reno,  Nevada; 
Carson  City,  Nevada;  Nye  County, 
Nevada;  and  Lincoln  Coiuity,  Nevada. 


(b)  Public  availability  of  paper  and 
electronic  copies  of  the  records,  as  well 
as  duplication  fees,  and  fee  waiver  for 
those  records,  is  governed  by  the 
Freedom  of  Information  Act  (FOIA) 
regulations  of  the  respective  agencies. 

(c)  Documents  to  which  electronic 
access  has  been  provided  by  other 
parties,  potential  parties,  or  interested 
governmental  participants  pursuant  to 
this  subpart  shall  not  be  considered  as 
agency  records  of  the  Nuclear 
Regulatory  Commission  or  the 
Department  of  Energy  unless  and  until 
they  have  been  entered  into  the  docket 
of  the  proceeding  pursuant  to  §  2.702  for 
purposes  of  the  FOIA,  5  U.S.C.  552,  if 
these  documents  remain  under  the 
custody  and  control  of  the  agency  or 
organization  that  identified  the 
dociunents.  Requests  for  access 
pursuant  to  the  FOIA  to  documents 
submitted  by  a  Federal  agency  shall  be 
transmitted  to  that  Federal  agency. 

10.  Section  2.1008  is  revised  to  read 
as  follows: 

fZIOOe    Potential  parties. 

Any  person  wbo  complies  with  the 
regulations  in  this  subpart,  including 
S  2.1003,  and  agrees  to  comply  with  the 
orders  of  the  Pre-License  Application 
Presiding  Officer  designated  under 
$  2.1010,  may  have  electronic  access  to 
the  integrated  electronic  information 
made  available  pursuant  to  this  subpart 
in  the  pre-license  appUcation  phase. 

11.  Section  2.1009  is  revised  to  read 
as  follows: 

f2.l009    Proeeduraa. 

(a)  Each  potential  party,  interested 
governmental  participant,  or  party 
shall— 

(1)  Designate  an  official  who  will  be 
responsible  for  administration  of  its 
responsibility  to  provide  electronic  files 
of  documentary  material ; 

(2)  Establish  procedures  to  implement 
the  requirements  in  §  2.1003; 

(3)  Provide  training  to  its  staff  on  the 
procediu-es  for  implementation  of  the 
responsibility  to  provide  electronic  files 
of  documentary  material; 

(4)  Ensure  that  all  dociunents  carry 
the  submitter's  unique  identification 
number 

(5)  Cooperate  with  the  advisory 
review  process  established  by  the  NRC 
under  §  2.1011(c). 

(b)  The  responsible  official  designated 
pursuant  to  paragraph  (a)(1)  of  this 
section  shall  certify  to  the  Pre-License 
Application  Presiding  Officer  that  the 
procedures  specified  in  paragraph  (a)(2) 
of  this  section  have  been  implemented, 
and  that  to  the  best  of  his  or  her 
knowledge,  the  documentary  material 
specified  in  §  2.1003  has  been  identified 


and  made  electronically  available.  Upon 
order  of  a  duly  appointed  presiding 
officer,  the  responsible  official  shall 
update  this  certification. 

12.  Section  2.1010  is  revised  to  read 
as  follows: 

{2.1010    Pra-Ucanaa  Applicallon  Praaldbig 
Oflloar. 

(a)(1)  The  Commission  may  designate 
one  or  more  members  of  the 
Commission,  or  an  atomic  safety  and 
licensing  board,  or  a  named  officer  who 
has  been  delegated  final  authority  on 
the  matter  (Pre-License  Application 
Presiding  Officer)  to  rule  on  disputes 
over  the  electronic  availability  of 
documents  during  the  pre-license 
application  phase,  including  disputes 
relating  to  privilege,  and  disputes 
relating  to  the  implementation  of  the 
reconunendations  of  the  Advisory 
Review  Panel  established  under 
§2.1011(e). 

(2)  The  Pre-License  Application 
Presiding  Officer  shall  be  designated 
before  the  integrated  electronic 
information  is  scheduled  to  be  available. 

(b)  The  Pre-License  AppUcation 
Presiding  Officer  shall  rule  on  any  claim 
of  document  withholding  to 
determine^ 

(1)  Whether  it  is  docxunentary 
material  within  the  scope  of  this 
subpart; 

(2)  whether  the  material  is  excluded 
under  §2.1005; 

(3)  Whether  the  material  is  prvileged 
or  otherwise  excepted  from  disclosure 
under  §  2.1006; 

(4)  If  privileged,  whether  it  is  an 
absolute  or  qualified  privilege; 

(5)  If  qualified,  whether  the  document 
shoiild  be  disclosed  because  it  is 
necessary  to  a  proper  decision  in  the 
proceeding; 

(6)  Wheuier  the  material  should  be 
disclosed  under  a  protective  order 
containing  such  protective  terms  and 
conditions  (including  affidavits  of 
nondisclosure)  as  may  be  necessary  and 
appropriate  to  limit  the  disclosure  to 
potential  participants,  interested 
governmental  participants  and  parties  in 
the  proceeding,  or  to  their  qualified 
witnesses  and  counsel.  When 
Safeguards  Information  protected  from 
disclosure  under  section  147  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
is  received  and  possessed  by  a  potential 
party,  interested  governmental 
participant,  or  party,  other  than  the 
Commission  staff,  it  shall  also  be 
protected  according  to  the  requirements 
of  §  73.21  of  this  chapter.  The  Pre- 
License  Application  Presiding  Officer 
may  also  prescribe  such  additional 
procedures  as  will  effiectively  safeguard 
and  prevent  disclosure  of  Safeguards 
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Information  to  unauthorized  persons 
with  minimum  impairment  of  the 
procedural  rights  which  would  be 
available  if  Safeguards  Information  were 
not  involved.  In  addition  to  any  other 
sanction  that  may  be  imposed  by  the 
Pre-License  Application  Presiding 
Officer  for  violation  of  an  order 
pertaining  to  the  disclosure  of 
Safeguards  Information  protected  from 
disclosure  under  section  147  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  entity  in  violation  may  be  subject  to 
a  civil  penalty  imposed  pursuant  to 
§  2.205.  For  the  purpose  of  imposing  the 
criminal  penalties  contained  in  section 
223  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  any  order  issued  pursuant 
to  this  paragraph  with  respect  to 
Safeguards  Information  shall  be  deemed 
to  be  an  order  issued  under  section  161b 
of  the  Atomic  Energy  Act  of  1954,  as 
amended. 

(c)  Upon  a  final  determination  that 
the  material  is  relevant,  and  not 
privileged,  exempt  from  disclosure,  or 
otherwise  exempt  from  production 
under  §  2.1005,  the  potential  party, 
interested  governmental  participant,  or 
party  who  asserted  the  claim  of 
withholding  must  nxake  the  docimaent 
available  in  accordance  with  the 
provisions  of  this  subpart  within  two 
days. 

(id)  The  service  of  all  pleadings  and 
answers,  orders,  and  decisions  during 
the  pre-license  application  phase  shsdl 
be  made  according  to  the  procedures 
specified  in  $  2.1013(c)  and  entered  into 
the  pre-license  application  electronic 
docket 

(e)  The  Pre-License  Application 
Presiding  Officer  shall  possess  all  the 
general  powers  specified  in  §§  2.721(c) 
and  2.718. 

(f)  The  Commission,  in  designating 
the  Pre-License  Application  Presiding 
Officer  in  accordance  with  paragraphs 
(a)  (1)  and  (2)  of  this  section,  shall 
specify  the  jiuisdiction  of  the  Officer. 

13.  Section  2.1011  is  revised  to  read 
as  follows: 

12.1011    Managawanl  d  aJacHonte 


(a)  Electronic  document  production 
and  the  electronic  docket  are  subject  to 
the  provisions  of  this  subpart. 

(b)  The  NRC.  DOE,  parties,  and 
potential  parties  participating  in 
accordance  with  the  provisions  of  thi« 
subpart  shall  be  responsible  for 
obtaining  the  computer  system 
necessary  to  comply  with  the 
requirements  for  electronic  dociunent 
production  and  service. 

(c)(1)  The  Secretary  of  the 
Conunission  shall  establish  an  Advisory 
Review  Panel  composed  of  the  Advisory 


Committee  members  identified  in 
paragraph  (c)(2)  of  this  section  who 
wish  to  serve.  The  Secretary  of  the 
Commission  shall  have  the  authority  to 
appoint  additional  representatives  to  the 
Advisory  Review  Panel  consistent  with 
the  requirements  of  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
I,  giving  particular  consideration  to 
potential  parties,  parties,  and  interested 
governmental  participants  who  were  not 
members  of  the  NRC  HLW  Licensing 
Support  System  Advisory  Committee. 

(2)  The  Advisory  Committee 
membership  will  initially  include  the 
State  of  Nevada,  a  coalition  of  affected 
imits  of  local  government  in  Nevada 
who  were  on  the  NRC  High-Level  Waste 
Licensing  Support  System  Advisory 
Committee,  DOE,  NRC,  the  National 
Congress  of  American  Indians,  the 
coalition  of  national  environmental 
groups  who  were  on  the  NRC  High- 
Level  Waste  Licensing  Support  System 
Advisory  Committee  and  such  other 
members  as  the  Commission  may  from 
time  to  time  designate  to  perform  the 
responsibilities  in  paragraph  (d)  of  this 
section. 

(d)(1)  The  Advisory  Review  Panel 
shall  provide  advice  to^ 

(i)  NRC  on  the  fundamental  issues  of 
the  type  of  computer  system  necessary 
to  access  the  integrated  electronic 
information  effectively  under  paragraph 
(b)  of  this  section:  and 

(ii)  The  Secretary  of  the  Conunission 
on  the  operation  and  maintenance  of  the 
electronic  docket  under  the 
Commission's  Rules  of  Practice  (10  CFR 
part  2). 

(2)  The  responsibilities  of  the 
Advisory  Review  Panel  shall  include 
advice  on —      * 

(i)  Format  standards  for  providing 
electronic  access  to  documentary 
material  to  the  parties,  interested 
governmental  participants,  or  potential 
parties; 

(ii)  The  procedures  and  standards  for 
the  electronic  traiumission  of  filings, 
orders,  and  decisions  during  both  the 
pre-license  application  phasis  and  the 
high-level  waste  licensing  proceeding; 

(iii)  Other  duties  as  specified  in  this 
subpart  or  as  directed  by  the  Secretary 
of  the  Commission. 

14.  ]n  §  2.1012.  paragraphs  (a).  (bKD. 
and  (d)  are  revised  to  read  as  follows: 

12.1012   Complianca. 

(a)  In  addition  to  the  requirements  of 
§  2.101(f).  the  Director  of  the  NRC's 
Office  of  Nuclear  Materials  Safety  and 
Safeguards  may  determine  that  the 
tendered  application  is  not  acceptable 
for  docketing  under  this  subpart  if  the 
Secretary  of  the  Commission  determines 
that  it  cannot  be  effectively  accessed 


through  the  Commission's  electronic 
docket 

(b)(1)  A  peraon,  including  a  potential 
party  given  access  to  the  integrated 
electronic  information  under  this 
subpart,  shall  not  be  granted  party  status 
under  §  2.1014,  or  status  as  an  interested 
governmental  participant  under 
'§  2.715(c),  if  it  cannot  demonstrate 
substantial  and  timely  compliance  with 
the  requirements  of  §  2.1003  at  the  time 
it  requests  participation  in  the  high- 
level  waste  licensing  proceeding  under 
§2.1014  or  §  2.715(c). 

(d)  Access  to  the  pre-hcense 
application  electronic  docket  or 
electronic  docket  may  be  suspended  or 
terminated  by  the  Pre-License 
Application  Presiding  Officer  or  the 
Presiding  Officer  for  any  potential  party, 
interested  governmental  particip>ant  or 
party  who  is  in  noncompliance  with  any 
applicable  order  of  the  Pre-License 
Application  Presiding  Officer  or  the 
Presiding  Officer  or  the  requirements  of 
this  subpart. 

15.  Section  2.1013  is  revised  to  read 
as  follows: 

12.1013    Uaa  of  the  atoctronic  docket 
during  tba  procaadlng. 

(a)(1)  Pursuant  to  §2.702,  the 
Secretary  of  the  Commission  will 
maintain  the  official  docket  of  the 
proceeding  on  the  application  for  a 
license  to  receive  and  possess  waste  at 
a  geologic  repository  operations  area. 

(2)  Commencing  with  the  docketing  tn 
an  electronic  form  of  the  license 
application  to  receive  and  possess  high- 
level  radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
part  60  of  this  chapter,  the  Secretary  of 
the  Commission,  upon  determining  that 
the  application  can  be  properly  accessed 
under  the  Commission's  electronic 
docket  rules,  will  establish  an  electronic 
docket  to  contain  the  official  record 
materials  of  the  high-level  radioactive 
waste  licensing  proceeding  in 
searchable  full  text,  or  for  material  that 
is  not  suitable  for  entry  in  searchable 
full  text,  by  header  and  image,  as 
appropriate. 

(b)  Absent  good  cause,  all  exhibits 
tendered  during  the  hearing  must  have 
been  made  available  to  the  parties  in 
electronic  form  before  the 
commencement  of  that  portion  of  the 
hearing  in  which  the  exhibit  will  be 
offered.  The  electronic  docket  contains 
a  list  of  all  exhibits,  showing  where  in 
the  transcript  each  was  marked  for 
identification  and  where  it  was  received 
into  evidence  or  rejected.  Transcripts 
will  be  entered  into  the  electronic 
docket  on  a  daily  basis  in  order  to 
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provide  next-day  availability  at  the 
hearing. 

(cKl  J  All  filings  in  the  adjudicatory 
proceeding  on  the  license  application  to 
receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area  pursuant  to 
p^  60  of  this  chapter  shall  be 
transmitted  electronically  by  the 
submitter  to  the  {^residing  Officer, 
parties,  and  the  Secretary  of  the 
Commission,  according  to  established 
format  reqiiirements.  Parties  and 
interested  governmental  participants 
will  be  required  to  use  a  password 
security  code  for  the  electronic 
transmission  of  these  documents. 

(2)  Filings  required  to  be  served  shall 
be  served  upon  either  the  parties  and 
interested  governmental  participants,  or 
their  designated  representatives.  When  a 
party  or  interested  governmental 
participant  has  appeared  by  attorney, 
service  must  be  made  upon  the  attorney 
of  record. 

(3)  Service  upon  a  party  or  interested 
governmental  participant  is  completed 
when  the  sender  receives  electronic 
acknowledgment  ("delivery  receipt") 
that  the  electronic  submission  has  been 
placed  in  the  recipient's  electronic 
mailbox. 

(4)  Proof  of  service,  stating  the  name 
and  address  of  the  person  on  whom 
served  and  the  manner  and  date  of 
service,  shall  be  shown  for  each 
document  filed,  by — 

(i)  Electronic  acknowledgment 
("delivery  receipt"); 

(ii)  The  affidavit  of  the  person  making 
the  service:  or 

(iii)  The  certificate  of  counsel. 

(5)  All  Presiding  Officer  and 
Commission  issuances  and  orders  will 
be  transmitted  electronically  to  the 
parties  and  interested  governmental 
participants. 

(d)  (inline  access  to  the  electronic 
docket,  including  a  Protective  Order 
File  if  authorized  by  a  Presiding  Officer, 
shall  be  provided  to  the  Presiding 
Officer,  the  representatives  of  the  parties 
and  interested  governmental 
participants,  and  the  witnesses  while 
testifying,  for  use  during  the  hearing. 
Use  of  paper  copy  and  other  images  will 
also  be  permitted  at  the  hearing. 

16.  hi  §  2.1014,  paragraph  (cr(4)  is 
revised  to  read  as  follows: 

f  2.1014    Intervention. 


(c)  •   *   • 

(4)  The  failure  of  the  petitioner  to 
participate  as  a  potential  party  in  the 
pre-license  application  phase. 

***** 

17.  Section  2.1017  is  revised  to  read 
as  follows: 


S  2.1017    Computation  of  time. 

In  computing  any  period  of  time,  the 
day  of  the  act,  event,  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included  unless  it  is  a  Saturday, 
Sunday,  or  legal  holiday  at  the  place 
where  the  action  or  event  is  to  occur,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  neither  a 
Saturday,  Sunday,  nor  holiday. 
Whenever  a  party,  potential  party,  or 
interested  governmental  participant,  has 
the  right  or  is  required  to  do  some  act 
within  a  prescribed  period  after  the 
service  of  a  notice  or  other  document 
upon  it,  one  day  shall  be  added  to  the 
prescribed  period.  If  the  electronic 
docket  is  unavailable  for  more  than  four 
access  hours  of  any  day  that  would  be 
counted  in  the  computation  of  time,  that 
day  will  not  be  counted  in  the 
computation  of  time. 

18.  hi  §  2.1018,  paragraph  (a)(1)  and 
the  introductory  text  of  paragraph  (e)  are 
revised  to  read  as  follows: 

f  2.1018    Discovery. 

(aKl)  Parties,  potential  parties,  and 
interested  governmental  participants  in 
the  high-level  waste  licensing 
proceeding  may  obtain  discovery  by  one 
or  more  of  the  following  methods: 

(i)  Access  to  the  documentary 
material  made  available  pursuant  to 
§2.1003; 

(ii)  Entry  upon  land  for  inspection, 
access  to  raw  data,  or  other  purposes 
pursuant  to  §  2.1020; 

(iii)  Access  to.  or  the  production  of, 
copies  of  documentary  material  for 
which  bibliographic  headers  only  have 
been  submitted  pursuant  to  §  2.1003  (b) 
and  (c); 

(iv)  Depositions  upon  oral 
examination  pursuant  to  §  2.1019: 

(v)  Requests  for  admission  pursuant  to 
§2.742; 

(vi)  Informal  requests  for  information 
not  made  electronically  available,  such 
as  the  names  of  witnesses  and  the 
subjects  they  plan  to  address:  and 

(vii)  Interrogatories  and  depositions 
up>on  written  questions,  as  provided  in 
paragraph  (a)(2)  of  this  section. 
***** 

(e)  A  party,  potential  party,  or 
interested  governmental  participant 
who  has  made  available  in  electronic 
form  all  material  relevant  to  any 
discovery  request  or  who  has  responded 
to  a  request  for  discovery  with  a 
response  that  was  complete  when  made 
is  under  no  duty  to  supplement  its 
response  to  include  information 
thereafter  acquired,  except  as  follows: 


19.  In  §  2.1019,  paragraphs  (d)."(e), 
and  (i)  are  revised  to  read  as  follows: 

12.1019    Depoeitiona. 

***** 

(d)  When  the  testimony  is  fully 
transcribed,  the  deposition  shall  be 
submitted  to  the  deponent  for 
examination  and  signature  unless  the 
deponent  is  ill  or  cannot  be  foimd  or 
refiises  to  sign.  The  officer  shall  certify 
tbe  deposition  or,  if  the  deposition  is 
not  signed  by  the  deponent,  shall  certify 
the  reasons  for  the  failure  to  sign,  and 
shall  promptiy  transmit  an  electronic 
copy  of  the  deposition  to  the  Secretary 
of  the  Commission  for  entry  into  the 
electronic  docket. 

(e)  Where  the  deposition  is  to  be  taken 
on  written  questions  as  authorized 
under  §  2.101B(a)(2),  the  party  or 
interested  governmental  participant 
taking  the  deposition  shall  serve  a  copy 
of  the  questions,  showing  each  question 
separately  and  consecutively  numbered, 
on  every  other  party  and  interested 
governmental  participant  with  a  notice 
stating  the  name  and  address  of  the 
person  who  is  to  answer  them,  and  the 
name,  description,  tide,  and  address  of 
the  officer  before  whom  they  are  to  be 
asked.  Within  ten  days  after  service,  any 
other  party  or  interested  governmental 
participant  may  serve  cross-questions. 
The  questions,  cross-questions,  and 
answers  shall  be  recorded  and  signed, 
and  the  deposition  certified,  returned, 
and  transmitted  in  electronic  form  to  the 
Secretary  of  the  Commission  for  entry 
into  the  electronic  docket  as  in  the  case 
of  a  deposition  on  oral  examination. 
***** 

(i)(l)  After  receiving  written  notice  of 
the  deposition  under  paragraph  (a)  or 
paragraph  (e)  of  this  section,  and  ten 
days  before  the  scheduled  date  of  the 
deposition,  the  deponent  shall  submit 
an  electronic  index  of  all  documents  in 
his  or  her  possession,  relevant  to  the 
subject  matter  of  the  deposition, 
including  the  categories  of  documents 
set  forth  in  paragraph  (i)(2)  of  this 
section,  to  all  parties  and  interested 
governmental  participants.  The  index 
shall  identify  those  records  which  have 
already  been  made  available 
electronically.  All  documents  that  are 
not  identical  to  documents  already 
made  available  electronically  .  whether 
by  reason  of  subsequent  modification  or 
by  the  addition  of  notations,  shall  be 
treated  as  separate  documents. 

(2)  The  following  material  is  excluded 
bom  the  initial  requirements  of  §2.1003 
to  be  made  available  electronically,  but 
is  subject  to  derivative  discovery  under 
paragraph  (i)(l)  of  this  section — 

(i)  Personal  records; 

(ii)  Travel  vouchers; 
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(iii)  Speeches; 

(iv)  Preliminary  drafts; 

(v)  Marginalia. 

(3)  Subject  to  paragraph  (i)(6)  of  this 
section,  any  party  or  interested 
governmental  participant  may  request 
from  the  deponent  a  paper  copy  of  any 
or  all  of  the  documents  on  the  index 
that  have  not  already  been  provided 
electronically. 

(4)  Subject  to  paragraph  (i)(6)  of  this 
section,  the  deponent  shall  bring  a 
paper  copy  of  all  documents  on  the 
index  that  the  deposing  party  or 
interested  governmental  participant 
requests  that  have  not  already  bNBen 
provided  electronically  to  an  oral 
deposition  conducted  pursuant  to 
paragraph  (a)  of  this  section,  or  in  the 
case  of  a  deposition  taken  on  written 
questions  pursuant  to  paragraph  (e)  of 
this  section,  sh^l  submit  such 
documents  with  the  certified 
deposition. 

(5)  Subject  to  paragraph  (iK6)  of  this 
section,  a  parfy  or  interested 
governmental  participant  may  request 
that  any  or  all  documents  on  the  index 
that  have  not  already  been  provided 
electronically,  and  on  which  it  intends 
to  rely  at  hearing,  be  made 
electronically  available  by  the  deponent. 

(6)  The  deposing  parfy  or  interested 
governmental  participant  shall  assume 
the  responsibilify  for  the  obligations  set 
forth  in  paragraphs  (i)(l).  (i)(3),  (i)(4). 
and  (i)(5)  of  this  section  when  deposing 
someone  other  than  a  parfy  or  interested 
governmental  participant. 

*        •        •        •        * 

Dated  at  Rockville,  MD.  thts  eth  day  of 
November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
[PR  Doc.  97-29884  Filed  11-12-97;  8:45  am) 
BIUMQ  COOC  TSM-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFRPart792 

Tlw  FrMdotn  of  Information  Act  and 
Privaqf  Act 

AOaiCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  nUe. 

summary:  NCUA  proposes  to  revise  its 
regulations  governing  the  disclosure  of 
information  pursuant  to  the  Freedom  of 
Information  Act  (FOIA)  to  reflect  recent 
changes  to  FOIA  brought  about  by  the 
enactment  of  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(E-FOIA).  The  proposed  rule,  among 


other  things,  sets  forth  new  procedures 
NCUA  will  employ  to  implement 
provisions  of  E-FOIA,  such  as 
expedited  treatment  of  requests  and 
multi-track  processing.  The  proposed 
rule  also  clarifies  the  information  which 
must  be  included  in  FOIA  requests  so 
that  NCUA  can  process  them.  Other 
proposed  changes  to  the  rule  are 
designed  to  provide  guidance  to  the 
public  on  how  to  obtain  records 
contained  in  the  files  of  the  Office  of 
Inspector  General. 

DATES:  Comments  must  be  submitted  on 
or  before  January  12, 1998. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker.  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-mail 
comments  to  boardmail@ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Salva,  Staff  Attorney,  or  Sheila 
Albin,  Associate  General  Counsel,  (703) 
518-6540. 

SUPPI.EMENTARY  INFORMATION: 

Background 

The  Freedom  of  Information  Act 
(FOIA)  was  enacted  in  1966  to  establish 
the  right  of  any  member  of  the  public  to 
obtain  access  to  government 
information.  FOIA  was  amended  several 
times  before  1996,  when  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996,  Pub.  L.  104-231, 
was  enacted.  E-FOIA  has  twin  goals  of 
making  records  contained  in 
government  files  more  easily  accessible 
to  the  public  and  improving 
administration  of  FOIA  programs  in  the 
agencies.  In  particidar,  Congress  moved 
to  amend  the  FOIA  because  it  found  that 
government  agencies  were  increasingly 
using  computers  to  conduct  agency 
business  and  store  valuable  agency 
records  and  information.  When  the 
Senate  passed  FOIA  in  1966.  the 
government  is  reported  to  have  had  just 
1,826  computers  in  use.  By  1994,  in 
addition  to  the  proliferation  of 
Individual  personal  computers  used  by 
government  employees,  the  number  of' 
government  computers  had  climbed  to 
almost  35,000.  In  recognition  of  the  vast 
amount  of  information  the  government 
maintains  in  electronic  format.  E-FOIA 
was  designed  to  ensure  continued 
public  access  to  government 
information,  including  that  maintained 
in  electronic  format. 

FOIA  ensures  that  the  public  has 
access  to  government  information  by 
requiring  agencies  to  disclose 


information  in  three  ways.  First,  FOIA 
requires  agencies  to  disclose  basic 
information  about  agency  structure  and 
general  rules  of  procedure  within  the 
agency  by  publication  in  the  Federal 
Register.  Second,  FOIA  requires 
agencies  to  make  certain  categories  of 
records  available  for  the  public  to 
inspect  and  copy.  Many  agencies  have 
established  public  reading  rooms  to 
comply  with  this  requirement.  And. 
third.  FOIA  requires  agencies  to  respond 
to  individual  requests  for  other  specific 
agency  records.  Records  must  be 
released  unless  one  or  more  of  FOIA's 
nine  statutory  exemptions  applies. 

Under  E-FXDIA.  public  access  to 
"reading  room"  records,  which  are 
those  records  that  must  be  made 
available  for  inspection  and  copying, 
will  be  enhanced  in  two  ways.  The 
categories  of  records  which  fall  within 
the  "reading  room"  provision  of  FOIA 
have  been  expanded.  Previously,  three 
categories  of  records  were  required  to  be 
made  available  for  inspection  and 
copying:  Final  opinions,  including 
concurring  and  dissenting  opinions,  as 
well  as  orders,  made  in  the  adjudication 
of  cases;  statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  agency  and  are  not 
published  in  the  Federal  Register;  and 
administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public.  Under  E-FOIA  two  new 
categories  have  been  added:  Records 
released  under  the  FOIA  after  March  31, 
1997,  which  the  agency  determines  have 
become  or  are  likely  to  become  the 
subject  of  subsequent  requests,  and  a 
general  index  of  the  new  category  of 
records. 

Public  access  to  reading  room  records 
will  be  further  enhanced  by  the 
provision  in  E-FOIA  which  requires 
that  agencies  make  their  reading  room 
records  available  electronically,  if  they 
are  created  by  the  agency  on  or  after 
November  1. 1996.  The  "electronic 
reading  room"  can  be  implemented  by 
placing  records  on  the"  internet. 

As  for  individual  requests.  E-FOIA 
clarifies  that  reasonable  efforts  must  be 
made  to  search  for  records 
electronically.  It  also  requires  agencies 
to  provide  requesters  with  records  in  the 
form  or  format  the  requester  chooses,  if 
the  agency  can  readily  do  so.  Perhaps 
most  fundamental  to  the  new  law  is  its 
provision  that  clarifies  that  records,  if 
they  meet  other  legal  requirements,  are 
subject  to  FOIA  even  though  they  are 
maintained  in  electronic  format. 

The  other  goal  of  E-FOIA  was  to 
improve  the  administration  of  FOIA 
programs  in  the  agencies.  Congress 
found  that  due  to  a  lack  of  resources, 
some  agencies  suffered  stubborn  . 
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backlogs.  E-FOIA  is  designed  to  ensure 
timely  responses  to  FOIA  requests  by 
requiring  that  specific  types  of  requests 
be  answered  on  an  expedited  basis  and 
by  encouraging  a  dialogue  between  the 
agency  and  the  requester  to  frame  more 
taigeted  requests.  E-FDIA  also  enlarges 
the  time  for  response  to  requests  from 
10  to  20  business  days.  Agencies  are 
encouraged  to  employ  multi-track 
processing  systems,  so  that  requesters 
who  seek  simple  information  are  not 
made  to  wait  while  the  agency  processes 
more  complex  requests  or  requests  for 
voluminous  material. 

Proposal 

NCUA  is  proposing  changes  to  12  CFR 
part  792  to  implement  both  expedited 
processing  and  multi-track  processing. 
In  addition,  changes  are  proposed  to 
incorporate  the  new  processing 
deadlines,  appeal  rights  and  other 
disclosure  procedures  mandated  by  E- 
FOLA.  NCUA  is  also  proposing  a  change 
to  reflect  the  delegation  of  authority 
from  NCUA's  Board  to  the  Inspector 
General  to  grant  or  deny  initial  requests 
for  records  contained  in  Office  of 
Inspector  General  files.  Subpart  A  has 
been  reorganized,  streamlined  and 
rewritten  in  question  and  answer  format 
to  improve  its  readability  and  simplify 
its  use.  A  description  of  the  more 
significant  proposed  changes  is  set  forth 
below.  Due  to  the  foct  that  the 
regulation  has  been  rewritten  in 
question  and  answer  format,  the  section 
numbers  in  the  proposed  rule  In  most 
cases  do  not  correlate  to  the  section 
munbers  in  the  existing  regulation. 

Section  792.02  now  reflects  the 
additional  category  of  records  ^4CUA 
will  make  publicly  available  for 
inspection  and  copying:  Records 
released  under  FOIA  after  March  31 , 
1997,  which  the  agency  determines  have 
become  or  are  likely  to  become  the 
subject  of  subsequent  requests. 

Section  792.03  sets  forth  the  indices 
of  records  made  available  for  public 
inspection  and  copying  and  includes 
the  additional  index  of  popular  FOIA 
responses. 

Section  792.04  informs  the  public  that 
certain  records  created  by  NCUA  after 
November  1,  1996  are  also  available  on 
the  NCUA  website. 

Section  792.06  clarifies  that  records 
maintained  in  electronic  format  are 
subject  to  FOIA. 

Section  792.07  identifies  the  places 
within  NCUA  where  the  public  may 
write  to  request  records.  The  Office  of 
Inspector  General  has  been  added  to 
reflect  that  the  NCUA  Board  delegated 
authority  to  the  Inspector  General  to 
respond  to  initial  FOIA  requests  for 


records  contained  in  Office  of  Inspector 
General  files. 

Sections  792.08  and  792.09  clarify 
administrative  requirements  and 
procedures  for  submitting  FOLA 
requests.  In  order  to  improve 
communications  between  the  agency 
and  requesters,  requesters  are  instructed 
to  include  their  name,  address  and 
telephone  number  with  their  request.  In 
recognition  of  the  new  requirement  that 
agencies  honor  form  or  format  requests, 
requesters  are  also  asked  to  designate 
their  form  or  format  of  choice,  if  other 
than  paper  copy,  at  the  time  they  make 
their  request. 

Section  792.10  sets  forth  the 
procedures  for  the  multi-track 
processing  system  comprised  of  a  fast- 
track  and  regular-track.  Fast-track 
processing  will  apply  to  records  that  are 
easily  identifiable  by  NCUA  staff  and 
have  been  previously  cleared  for  release 
to  the  public.  Fast-track  requests  will  be 
handled  as  expeditiously  as  possible  in 
the  order  in  which  they  are  received.  All 
information  requests  that  do  not  meet 
the  fast-track  processing  standards  will 
be  handled  under  regular  processing 
procedures.  A  requester  who  desires 
fast-track  processing,  but  whose  request 
does  not  meet  those  standards,  may 
contact  the  NCUA  to  try  to  narrow  the 
scope  of  the  request  so  that  it  will 
qualify  for  ^t-track  processing. 

Section  792.12  was  added  to  inform 
requesters  that,  as  long  as  it  is 
technically  feasible  and  would  not  harm 
an  interest  that  a  FOIA  exemption  is 
intended  to  protect,  then  NCUA  will 
indicate  where,  why  and  how  much 
information  was  withheld  from  its 
response. 

Section  792.13  was  added  to  advise 
requesters  that  they  may  obtain 
information  in  any  readily  reproducible 
form  or  format  they  request  It  also 
clarifies  that  only  one  copy  of  a  record 
mil  be  produced. 

Section  792.15  sets  forth  the  new 
processing  time  limit  of  20  working 
days.  It  also  sets  forth  the  two 
exceptions  to  the  20  working  day  time 
limit:  the  suspension  of  time  for  the 
payment  of  fees  or  if  unusual 
circumstances  exist 

Section  792.16  describes  the  criteria 
for  determining  whether  unusual 
circumstances  exist.  The  criteria  have 
not  changed.  The  proposed  regulation 
contains  a  new  provision  on  aggregating 
multiple  requests  which,  together,  cause 
unusual  circiunstances  to  exist.  NCUA 
will  now  aggregate  multiple  requests 
from  the  same  requester  or  group  of 
requesters  acting  in  concert,  if  it 
believes  they  constitute  a  single  request, 
and  if,  taken  together,  the  requests 
satisfy  the  unusual  circumstances 


criteria.  This  section  also  contains  a 
new  provision  advising  requesters  that, 
if  NCUA  sends  them  a  notice"  extending 
the  processing  time  due  to  unusual 
circumstances,  it  will  also  tell  them  that 
they  may  reduce  the  scope  of  their 
request  so  that  it  can  be  processed 
within  the  statutory  time  fr^me  or  agree 
to  an  alternative  time  frame. 

Section  792.18  has  been  added  to 
implement  the  expedited  processing 
provision  of  E-FOIA.  It  sets  forth  the 
criteria  for  a  requester  seeking  to 
establish  a  compelling  need  to  support 
a  request  for  expedited  processing.  E- 
FOIA  permits  two  categories  of  requests 
involving  compelling  needs  to  be 
granted  expedited  treatment:  Those 
which  entail  an  imminent  threat  to  the 
life  or  physical  safefy  of  an  individual 
or  those  which  are  filed  by  persons 
primarily  engaged  in  disseminating 
information  and  involve  an  urgency  to 
inform  the  public  concerning  actual  or 
alleged  government  activify.  For  ease  of 
administration  and  consistency,  the 
proposed  rule  uses  the  term 
"representative  of  the  news  media"  to 
describe  a  person  primarily  engaged  in 
disseminating  information,  because  the 
term  has  been  used  for  many  years  in 
other  provisions  of  the  regulation  and  is 
familiar  to  the  public  and  agency  staff. 
In  keeping  with  Congress'  express  intent 
that  thie  specified  criteria  for  compelling 
need  be  narrowly  applied,  expedited 
processing  will  only  be  granted  in  those 
extraordinary  cases  meeting  the  specific 
requirements  of  the  regulatioiL  H.R. 
Rep.  795. 104th  Cong..  2d  Seas.  26 
(1996).  As  the  legislative  history  states, 
"the  expedited  process  procedure  is 
intended  to  be  limited  to  circumstances 
in  which  a  delay  in  obtaining 
information  can  reasonably  be  foreseen 
to  cause  a  significant  adverse 
consequence  to  a  recognized  interest" 
Id.  To  meet  the  criterion  of  an  urgency 
to  inform  the  public  concerning  an 
actual  or  alleged  Federal  Government 
activity,  the  requester  must  show  that  a 
delay  in  the  release  of  the  information 
would  compromise  a  significant 
recognized  interest,  and  that  die 
requested  information  pertains  to  a 
matter  of  current  exigency  to  the 
American  public.  This  section  also 
informs  the  public  of  the  right  of  appeal 
for  denial  of  a  request  for  expedited 
processing. 

Section  792.19  has  been  amended  to 
reflect  that  the  current  fee  schedule  is 
available  on  the  NCUA  website.  The 
current  regulation  sets  out  that  searches 
for  records  responsive  to  a  FOLA  request 
will  be  conducted  by  computer  using 
existing  programming.  The  proposal 
strikes  the  reference  to  existing 
programming  and  adds  language  to  say 
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that  no  modification  of  existing 
programming  or  system  will  be  made  if 
it  would  significanUy  interfere  with  the 
operation  of  an  NCUA  automated 
information  system. 

Section  792.28  clarifies  that  appeals 
are  permitted  when  NCUA  denies  a 
request  for  a  fee  waiver  or  reduction. 

Regulatory  Prooaduras 

Regulatory  Flexibility  Act 

The  Reg\ilatory  Flexibilify  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  imp>act  any  proposed 
regulation  may  have  on  a  substantial 
number  of  small  credit  unions,  meaning 
those  under  Si  million  in  assets.  The 
NCUA  Board  has  determined  and 
certifies  that  the  proposed  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions.  The 
proposal  simplifies  some  of  the 
procedures  regarding  the  release  of 
information  and  requires  disclosure  of 
information  in  certain  instances  in 
accordance  with  law.  The  disclosure 
requirements  are  imposed  on  the  NCUA, 
therefore,  they  should  not  have  a 
significant  economic  impact  on  a 
substantial  numbm  of  small  credit 
unions. 

Paperwork  Reduction  Act  Analysis 

These  regulations,  if  adopted,  will 
impose  no  additional  information 
collection,  reporting  or  record  keeping 
requirements  subject  to  the  approval  of 
the  Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995, 44  U.S.C  3501,  et  seq. 

Executive  Order  12.612 

The  NCUA  Board  certifies  that  the 
proposal  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government 


List  of  Sul^ects  iiLl2  CFR  Part  792 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Credit  unions.  Freedom  of 
Information  Act,  Privacy. 

By  the  National  Credit  Union 
Administration  Board  on  October  22, 1997. 
HaUte  M.  Ulan. 
Acting  Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
preamble.  NCUA  proposes  to  amend  12 
CFR  part  792  as  follows: 

PART  792— {AM£NDED] 

1.  The  authorify  citation  for  part  792 
is  revised  to  read  as  follows: 

AothoritT:  5  U.S.C  301,  552.  552a.  5S2b; 
12  U.S.C  17528(d),  1766. 1789.  t795f;  E.a 
12800,  52  FR  23781.  3  CFR.  1987  Comp.,  p. 
235:  E.O.  12958.  60  FR  19825.  3  CFR.  1995 
Comp.,  p.333. 

ff7K.20-7t2.97    (SHbpvtBJ 
[Ratfsatgnatod  ••  ff  7K^-7MLe9  (Subpart 

En 

2.  Redesignate  subpart  B  (§§  792.20- 
792.37)  as  subpart  E  (§§  792.52-792.69) 
and  reserve  subpart  B. 

3.  Revise  subpart  A  of  part  792  to  read 
as  follows: 

Subpart  A— The  Freedom  of 
Information  Act 

Gflnarai  Pupoas 

Sec. 

792.01  What  is  the  purpose  of  this  subpart? 

Kflcorda  Pnblicfy  Availabla 

792.02  What  records  does  NCUA  make 
available  to  the  public  for  inspection  and 
copying? 

792.03  How  will  I  know  which  lecords  to 
request? 

792.04  How  can  I  obtain  these  records? 

792.05  What  is  the  significance  of  records 
made  available  and  indexed? 

Kscords  Available  Upon  Request 

792.06  Can  I  obtain  other  records? 

792.07  Where  do  I  send  my  request? 

792.08  What  must  I  include  in  my  request? 


792.09  What  if  my  request  does  not  meet 
the  requirements  of  this  section? 

792.10  What  will  NCUA  do  with  my 
request? 

792. 1 1  What  kind  of  records  are  exempt- 
from  public  disclosure? 

792.12  How  will  I  know  what  records  wan 
determined  to  be  exempt? 

792.13  Can  I  get  the  records  in  diiEannt 
fixms  or  formats? 

792.14  Who  is  responsible  for  responding  to 
my  request? 

792.15  How  long  will  it  take  to  process  my 
request? 

792.16  What  unusual  circumstances  can 
delay  NCUA's  response? 

792.17  What  can  I  do  if  the  time  limit 
passes  and  I  still  have  not  received  a 
response? 

rrpedilad  rrwawiiig 

792.18  What  if  my  request  is  urgent  and  I 
cannot  wait  tat  the  records? 

792.19  How  does  NCUA  calculate  the  fees 
for  processing  my  request? 

792.20  What  are  the  cfaaiges  for  each  fee 
category? 

792.21  Will  NCUA  provide  a  fee  estimate? 

792.22  MHiat  will  NCUA  charge  for  other 
services? 

792.23  Can  I  avoid  charges  by  sending 
multiple,  small  reqtiests? 

792.24  Can  NCUA  charge  me  interest  if  I 
fail  to  pay  my  bill? 

792.25  Will  NCUA  charge  me  if  the  records 
are  not  found  or  are  determined  to  be 
exempt? 

792.26  Will  I  be  asked  to  pay  the  fees  in 
advance? 

Fee  Waiver  or  Radoctiaii 

792.27  Can  fees  be  reduced  or  waived? 

Appeals 

792.28  What  if  I  am  not  satisfied  writh  the 
response  I  receive? 

Sobmiller  Notice 

792.29  If  I  send  NCUA  confidential 
commercial  information,  can  it  be 
disclosed  under  FOIA? 

Release  of  ExeiqM  Rscards 

792.30  Is  there  a  prohibition  against 
disclosure  of  exempt  records? 
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792.31  Can  exempt  records  be  disclosed  to 
credit  unions,  financial  institutions  and 
state  or  federal  agencies? 

792.32  Can  exempt  records  be  disclosed  to 
investigatory  agencies? 

Subpart  A— Tlie  Freedom  of 
Information  Act 

General  Purpose 

§782.01    Whaliethepurpoeeofttila 
subpart? 

This  subpart  describes  the  procedures 
you  must  follow  to  obtain  records  firom 
NCUA  under  the  Freedom  of 
Information  Act  (FOIA),  (5  U.S.C.  552). 

Kflcords  Publicly  Available 

§792.02    What  records  does  NCUA  maiw 
availabta  to  the  pubHc  for  Inspection  and 
copy4ng7 

Except  for  records  that  are  exempt 
from  public  disclosure  under  FOIA  as 
amended  (5  U.S.C.  552)  or  are  prompUy 
published  and  copies  are  available  for 
purchase.  NCXJA  routinely  makes  the    , 
following  five  types  of  records  available 
for  you  to  inspect  and  copy: 

(a)  Final  opinions,  including 
conciuring  and  dissenting  opinions,  and 
orders  made  in  the  adjudicadon  of 
cases; 

(b)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  agency  but  not 
published  in  the  Federal  Register; 

(c)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  a  member 
of  the  public; 

(d)  Copies  of  all  records,  regardless  of 
form  or  format,  which  have  been 
released  after  March  31 ,  1997,  in 
response  to  a  FOIA  request  and  which, 
because  of  the  nature  of  their  subject 
matter,  NCUA  determines  have  been  or 
are  likely  to  become  the  subject  of 
subsequent  requests;  and 

(e)  Indices  of  the  documents  referred 
to  in  this  paragraph. 

§  792.03    How  wMI  I  know  wtiictt  records  to 
requaat? 

NCUA  maintains  current  indices 
providing  identifying  information  for 
the  public  for  any  matter  referred  to  in 
§  792.02,  issued,  adopted,  or 
promulgated  after  July  4.  1967.  The 
listing  of  material  in  an  index  is  for  the 
convenience  of  possible  users  and  does 
not  constitute  a  determination  that  all  of 
the  items  listed  will  be  disclosed.  NCUA 
has  determined  that  publication  of  the 
indices  is  unnecessary  and  impractical. 
You  may  obtain  copies  of  indices  by 
making  a  request  to  the  Office  of 
Administration,  at  NCUA,  1775  Duke 
Street,  Alexandria,  VA  22314-2387  or. 
as  indicated,  on  the  NCUA  website.  The 
indices  are  available  for  public 


inspection  and  copying  and  are 
provided  at  their  duplication  cost.  The 
indices  are: 

(a)  NCUA  Publications  List:  Manuals 
relating  to  general  and  technical 
information,  booklets  published  by 
NCUA.  and  the  Credit  Union  Directory. 
The  NCUA  Publications  list  is  available 
on  the  NCUA  Website. 

(b)  Directives  Control  Index:  A  list  of 
statements  of  policy,  NCUA 
Instructions,  Bulletins,  Letters  to  Credit 
Unions,  and  certain  internal  manuals. 

(c)  Popular  FOIA  Index:  Records 
released  in  response  to  a  FOIA  request, 
which  NCUA  determines  are  likely  to  be 
the  subject  of  subsequent  requests 
because  of  the  nature  of  their  subject 
matter.  The  Popular  FOIA  Index  will  be 
available  on  the  NCUA  website  on  or 
before  December  31, 1999. 

§792.04    How  can  I  obtain  ttwM  record*? 

You  may  obtain  these  types  of  records 
or  information  in  the  following  ways: 

(a)  You  may  obtain  copies  of  the 
records  referenced  in  §  792.02  by 
obtaining  the  index  referred  to  in 

§  792.03  and  following  the  ordering 
instructions  it  contains,  or  by  making  a 
request  to  the  FOL\  Officer,  NCUA, 
Office  of  General  Counsel  at  1775  Duke 
Street,  Alexandria,  Virginia  22314- 
3428. 

(b)  If  they  were  created  by  NCUA  on 
or  after  November  1 ,  1996,  records 
referenced  in  §  792.02  are  available  on 
the  NCUA  website,  found  at 
http://www.ncua.gov. 

§792.05    Wliat I* ttta slgnfflcanca of 
records  mads  avallabis  and  indsxsd? 

The  records  referred  to  in  §  792.02 
may  be  relied  on,  used,  or  cited  as 
precedent  by  NCUA  against  a  party, 
provided: 

(a)  The  materials  have  been  indexed 
and  either  made  available  or  published; 
or 

(b)  The  party  has  actual  and  timely 
notice  of  the  materials'  contents. 

Records  Available  Upon  Request 

§792.06    Can  I  obtain  other  rscordaT 

Except  with  respect  to  records 
routinely  made  available  under  §  792.02 
or  published  in  the  Federal  Register,  or 
to  the  extent  that  records  are  exempt 
under  the  FOIA,  if  you  make  a  request 
for  records  in  accordance  with  this 
section,  NCUA  will  make  such  records 
available  to  you,  including  records 
maintained  in  electronic  format,  as  long 
as  you  agree  to  pay  the  actual,  direct 
costs. 

§792.07    Where  do  I  ssnd  my  rsqusstT 

(a)  You  must  send  your  request  to  one 
of  NCUA's  Information  Centers.  The 


Central  Office,  Regional  Offices,  Office 
of  Inspector  General  and  the  Asset 
Management  and  Assistance  Center  are 
designated  as  Information  Centers  for 
the  NCUA.  The  Freedom  of  Information 
Officer  of  the  Office  of  General  Counsel 
is  responsible  for  the  operations  of  the 
Information  Center  maintained  at  the 
Central  Office.  The  Regional  Directors 
are  responsible  for  the  operation  of  the 
Information  Centers  in  their  Regional 
Offices.  The  Inspector  General  is 
responsible  for  the  operation  of  the 
OfBce  of  Inspector  General  Information 
Center. 

(b)  If  you  think  that  the  records  are 
located  at  one  of  NCUA's  Regional 
Offices,  then  you  should  send  your 
request  to  the  appropriate  Regional 
Director,  whose  address  can  be  found  in 
§  790.2(c)  of  this  chapter. 

(c)  If  you  think  that  the  records  are 
located  at  the  Asset  Management  and 
Assistance  Center,  then  you  should  send 
your  request  to  the  President,  Asset 
Management  and  Assistance  Center, 
4807  Spicewood  Springs  Road,  Suite 
5100,  Austin,  Texas  78759-«490. 

(d)  If  you  think  that  the  records  you 
want  are  in  the  files  of  the  Office  of 
Inspector  General,  then  you  should  send 
your  request  to  the  Inspector  General, 
NCUA,  1775  Duke  Street.  Alexandria. 
Virginia  22314-3428. 

(e)  When  you  are  not  sure  of  the 
location  of  records,  or  if  you  think  that 
the  records  you  want  are  located  in  the 
Central  Office,  you  should  send  your 
request  to  the  Freedom  of  Information 
Officer  at  NCUA,  Office  of  the  General 
Counsel,  1775  Chike  Street,  Alexandria, 
Virginia  22314-3428. 

§792.06    What  must  i  mduds  In  my 
rsqusst? 

Your  request  must  include  the 
following: 

(a)  Your  name,  address  and  a 
telephone  nimiber  where  you  can  be 
reached  during  normal  business  hours. 

(b)  A  reasonable  description  of  the 
records  you  seek.  A  reasonable 
description  is  one  which  enables  an 
NCUA  employee,  who  L>  familiiir  with 
the  subject  area  of  the  request,  to  locate 
the  record  with  a  reasonable  amoimt  of 
effort. 

(c)  A  statement  agreeing  to  pay  all 
applicable  fees  or  to  pay  fees  up  to  a 
certain  maximum  amoimt,  or  requesting 
a  fee  reduction  or  waiver  in  accordance 
with  §  792.27.  If  the  actxial  fees  are 
expected  to  exceed  the  maximum 
amount  you  indicate  in  your  request. 
NCUA  will  contact  you  to  see  if  you  are 
willing  to  pay  the  estimated  fees.  If  you 
do  not  want  to  pay  the  estimated  fees, 
your  request  will  be  closed  and  no  bill 
will  be  sent 
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(d)  If  other  than  paper  copy,  you  must 
identify  the  form  and  format  of 
responsive  information  you  are 
requesting. 

§792.09    What  If  my  rsqusst  does  not  mast 
ths  rsqulrsmsnts  of  this  subpart? 

NCUA  need  not  accept  or  process 
your  request  if  it  does  not  comply  with 
the  requirements  of  this  subpart.  NCUA 
may  retiun  such  a  request  to  you  with 
an  explanation  of  the  deficiency.  You 
may  then  submit  a  corrected  request, 
which  will  be  treated  as  a  new  request. 

§792.10    What  will  NCUA  do  with  my 
rsqusst? 

(a)  On  receipt  of  any  request,  the 
Information  Center  assigns  it  to  the 
appropriate  pnx:essing  schedule, 
pursuant  to  paragraph  (b)  of  this  section. 
The  date  of  receipt  for  any  request, 
including  one  that  is  addressed 
incorrectly  or  that  is  referred  to  NCUA 
by  another  agency,  is  the  date  the 
appropriate  Information  Center  actually 
receives  the  request. 

(b)  NCUA  has  a  multi-track  pnx^ssing 
system.  Requests  for  records  that  are 
readily  identifiable  by  the  Information 
Center  and  have  already  been  cleared 
for  public  release  may  qualify  for  fest- 
track  processing.  All  other  requests  will 
be  handled  under  normal  processing 
procediues. 

(c)  The  Information  Center  will  make 
the  determination  whether  a  request 
qualifies  for  fast-track  processing.  You 
may  contact  the  Information  Center  to 
learn  whether  your  request  has  been 
assigned  to  fest-track  processing.  If  your 
request  has  not  qualified  for  fast-track 
processing,  you  will  be  given  an 
opporttmity  to  limit  the  scope  of 
material  requested  in  order  to  qualify  for 
fast-track  processing.  Limitations  of 
requests  must  be  in  writing. 

(d)  In  accordance  with  sound 
administrative  prt>cedure,  the 
Information  Center  will  normally 
process  requests  in  the  order  they  are 
received  in  the  separate  processing 
tracks.  However,  In  NCUA's  discretion  a 
particidar  request  may  be  processed  out 
of  turn. 

(e)  Upon  a  determination  by  the 
appropriate  Information  Center  to 
comply  with  your  initial  request  for 
records,  the  records  will  be  made 
promptiy  available  to  you.  If  we  notify 
you  of  a  denial  of  your  request,  we  wUl 
include  the  names  and  tides  or 
positions  of  each  person  responsible  for 
the  denial. 

§7K.ll    Wlist  kind  of  rscords  are  axampt 
from  pulMic  disdosurs? 

(a)  All  records  of  NCUA  or  any  officer, 
employee,  or  agent  thereof,  are 
confidential,  privileged  and  exempt 


from  disclosure,  except  as  otherwise 
provided  in  this  part,  if  they  are: 

(1)  Records  specifically  authorized 
tmder  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  are  in  fact  properly  classified 
pursuant  to  an  Executive  Order. 

(2)  Records  related  solely  to  NCUA 
internal  personnel  rules  and  practices. 
This  exemption  applies  to  internal  rules 
or  instructions  which  must  be  kept 
confidential  in  order  to  assure  e%ctive 
performance  of  the  functions  and 
activities  for  which  NCUA  is 
responsible  and  which  do  not  materially 
affect  members  of  the  public.  This 
exemption  also  applies  to  manuals  and 
instructions  to  the  extent  that  release  of 
the  information  contained  therein 
would  permit  circumvention  of  laws  or 
regulations. 

(3)  Specifically  exempted  from 
disclosure  by  statute,  where  the  statute 
either  makes  nondisclosure  mandatory 
or  establishes  particidar  criteria  for 
withholding  information. 

(4)  Records  which  contain  trade 
secrets  and  commercial  or  finafi'^^ffl 
information  which  relate  to  the 
business,  peraonal  or  financial  a£hirs  of 
any  person  or  organization,  are 
furnished  to  NCUA,  and  are  confidential 
or  privileged.  This  exemption  includes, 
but  is  not  limited  to,  varfous  types  of 
confidential  sales  and  cost  statistics, 
trade  secrets,  and  names  of  key 
customers  and  personnel.  Assurances  of 
confidentialify  given  by  staff  are  not 
binding  on  NCUA. 

(5)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  private  party  in 
litigation  with  NCUA.  This  exemption 
preserves  the  existing  freedom  of  NCUA 
officials  and  employees  to  engage  in  full 
and  frank  written  or  taped 
communications  with  each  other  and 
Mdth  officials  and  employees  of  other 
agencies.  It  includes,  but  is  not  limited 
to,  inter-agency  and  intra-agency 
reports,  memoranda,  letters, 
correspondence,  work  papers,  and 
minutes  of  meetings,  as  well  as  staff 
papers  prepared  for  use  within  NCUA  or 
in  concert  with  other  governmental 
agencies. 

(6)  Personnel,  medical,  and  similar 
files  (including  financial  files),  the 
disclosure  of  which  without  written 
permission  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Files  exempt  from  disclosure 
include,  but  are  not  limited  to: 

(i)  The  personnel  records  of  the 
NCUA; 

(ii)  The  personnel  records  voluntarily 
submitted  by  private  parties  in  response 
to  NCUA's  requests  for  proposals;  and  * 


(iii)  Files  containing  reports,  records 
or  other  material  pertaining  to 
individual  cases  in  which  disciplinary 
or  other  administrative  action  has  been 
or  may  be  taken. 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  ri^t 
to  a  feir  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacjr; 

(iv)  Could  reascxiably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  state,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis,  and. 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation  on  orl>y  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
fiimished  by  the  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigation  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safsfy  of 
any  individual.  This  includes,  but  is  not 
limited  to,  information  relating  to 
enforcement  proceedings  upon  which 
NCUA  has  acted  or  will  act  in  the 
future. 

(8)  Contained  in  or  related  to 
examination,  operating  or  condition 
lepoTts  prepared  by,  or  on  behalf  of,  or 
for  the  use  of  NCUA  or  any  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 
This  includes  all  information,  whether 
in  formal  or  informal  report  form,  the 
disclosure  of  which  would  harm  the 
financial  security  of  credit  unions  or 
would  interfere  with  the  relationship 
between  NCUA  and  credit  unions. 

(b)  We  will  provide  any  reasonably 
segregable  portion  of  a  record  that  is 
requested  after  deleting  those  portions 
that  are  exempt  bom  disclosure  under 
this  section. 

§792.12    How  win  I  know  what  records 
NCUA  has  delsrmlnsd  to  bs  sxsmpt? 

As  long  as  it  is  technically  feasible 
and  does  not  threaten  an  interest 
protected  by  the  FOIA,  we  will: 

(a)  Mark  the  place  where  we  redacted 
information  from  documents  released  to 
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you  and  note  the  exemption  that 
protects  the  information  from  public 
disclosure;  or 

(b)  Make  reasonable  efforts  to  include 
with  our  response  to  you  an  estimate  of 
the  volume  of  information  withheld. 

f  792.13    Can  I  get  the  reoonto  In  diflkrent 
hMiiw  opfDnnetex 

NCXIA  will  provide  a  copy  of  the 
record  in  any  form  or  format  requested, 
such  as  computer  disk,  if  the  record  is 
readily  reproducible  l^  us  in  that  form 
or  format,  but  we  will  not  provide  more 
than  one  copy  of  any  record. 

f7«8.14    WlwtoraeporaWetor 
responding  to  my  rapueet? 

The  appropriate  Regional  Director,  the 
Inspector  General,  the  President  of  the 
Asset  Management  and  Assistance 
Center,  or  the  Freedom  of  Information 
Officer,  or,  in  their  absence,  their 
designee,  is  responsible  for  making  the 
initial  determination  on  whether  to 
grant  or  deny  a  request  for  information. 
This  official  may  refer  a  request  to  an 
NCUA  employee  who  is  familiar  with 
the  subfect  area  of  the  request  Other 
NCUA  staff  members  may  aid  the 
official  by  providing  information, 
advice,  recommending  a  decision,  or 
implementing  a  decision,  but  no  NCUA 
employee  other  than  an  authorized 
official  may  make  the  initial 
determination.  Referral  of  a  request  by 
the  official  to  an  employee  will  not 
affect  the  time  limitation  imposed  in 
§  792.15  unless  the  request  involves  an 
unusual  circumstance  as  provided  in 
$  792.16. 

1792.15    How  long  wHI  it  take  to  process 
my  request? 

NCUA  will  respond  to  requests  within 
20  working  days,  except: 

(a)  Where  the  running  of  such  time  is 
suspended  for  payment  of  fees  pursiiant 
to  S  792.26; 

(b)  In  imusual  circumstances,  as 
defined  in  5  U.S.C.  552(a)(6)(B)  and 

§  792.16,  the  time  limit  may  be  extended 
for 

(1)  An  additional  10  working  days  as 
provided  by  written  notice  to  you. 
stating  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  will 
be  sent;  or 

(2)  Such  alternative  time  period  as 
mutually  agreed  by  you  and  the 
Information  Office,  when  NCUA  notifies 
you  that  the  request  cannot  be  processed 
in  the  specified  time  limit 

§  792. 1 6    WTiat  unusual  circumstances  esn 
deiay  NCUA's  response? 

(a)  In  unusual  circumstances,  the  time 
limits  for  responding  to  your  request  (or 
your  appeal)  may  be  extended  by 
NCUA.  If  NCUA  extends  the  time  it  will 


provide  you  with  written  notice,  setting 
forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched.  Our  notice 
will  not  specify  a  date  that  would  result 
in  an  extension  for  more  than  10 
working  days,  except  as  aet  forth  in 
paragraph  (c)  of  this  section.  The 
unusual  circumstances  that  can  delay 
NCUA's  response  to  your  request  are: 

(1)  The  need  to  search  for,  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
separate  from  die  office  processing  the 
reauest; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  sin^e  request; 
or 

(3)  The  need  for  considtation,  which 
will  be  conducted  with  all  practicable 
speed,  Mrith  another  agency  having 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  NCUA  having 
substantial  subject-matter  interest 
therein. 

(b)  If  you,  or  you  and  a  group  of  others 
acting  in  concert,  submit  multiple 
requests  which  NCUA  believes  actually 
constitute  a  single  request,  which  would 
otherwise  satisfy  the  unusual 
circumstances  ^teria  specified  in  this 
section,  and  the  requests  involve  related 
matters,  then  NCUA  may  aggregate 
those  requests  and  the  provisions  of 

§  792.15(b)  will  apply. 

(c)  If  NCUA  sends  you  an  extension 
notice,  it  will  also  advise  you  that  you 
can  either  limit  the  scope  of  your 
request  so  that  it  can  be  processed 
within  the  statutory  time  limit  or  agree 
to  an  alternative  time  frame  for 
processing  your  request. 

1792.17    Whst  can  I  do  if  the  ttone  limit 
passes  and  I  stiN  have  not  received  s 
response? 

You  can  file  suit  against  NCUA 
because  you  will  be  deemed  to  have 
exhausted  your  administrative  remedies 
if  NCUA  foils  to  comply  with  the  time 
limit  provisions  of  this  subpart.  But  if 
NCUA  can  show  that  exceptional 
circiunstances  exist  and  that  it  is 
exercising  due  diligence  in  responding 
to  your  request,  the  court  may  retain 
jurisdiction  and  allow  NCUA  to 
complete  its  review  of  the  records.  In 
determining  whether  exceptional 
circumstances  exist,  the  court  will 
consider  your  refusal  to  reasonably 
modify  the  scope  of  your  request  or 
arrange  an  alternative  time  frame  for 
processing  after  being  given  the 
opportunity  to  do  so  by  NCUA,  when  it 
nptifies  you  of  the  existence  of  unusual 
circumstances  as  set  forth  in  §  792.16. 


Expedited  Processing 

§792.18    What  If  my  request  is  urgsnt  and 
I  cannot  «ran  for  the  feeerdsT 

You  may  request  expedited 
processing  of  your  request  if  you  can 
show  a  compelling  need  for  the  records. 
In  cases  where  your  request  for 
expedited  processing  is  granted  or  if 
NCUA  has  determined  to  expedite  the 
response,  it  will  be  processed  as  soon  as 
practicable. 

(a)  To  demonstrate  a  compelling  need 
for  expedited  processing,  you  must 
provide  a  certified  statement  The 
statement,  certified  by  you  to  be  true 
and  correct  to  the  best  of  your 
knowledge  and  belief,  must  demonstrate 
that: 

(1)  The  fiulurs  to  obtain  the  records 
on  an  expedited  basis  could  reasonably 
be  expected  to  pose  an  imminent  threat 
to  the  life  or  physical  safety  of  an 
individual;  or 

(2)  The  requester  is  a  representative  of 
the  news  media,  as  defined  in  §  792.20, 
and  there  is  urgency  to  inform  the 
public  concerning  actual  or  alleged 
NCUA  activity. 

(b)  In  response  to  a  request  for 
expedited  processing,  the  Information 
Center  will  notify  you  of  the 
determination  within  ten  days  of  receipt 
of  the  request.  If  the  Information  Center 
denies  your  request  for  expedited 
processing,  you  may  file  an  appeal 
pursuant  to  the  procedures  set  forth  in 

§  792.28,  and  NCUA  will  expeditiously 
respond  to  the  appeal. 

(c)  Priority  of  responses.  The 
Information  Center  will  normally 
process  requests  in  the  order  they  are 
received  in  the  separate  processing 
tracks.  However,  in  NCUA's  discretion, 
a  particiilar  request  may  be  processed 
out  of  turn. 


f  792.19    How  doea  NCUA  ealculale  the 
tees  for  proceaslng  my  requeet? 

We  will  charge  fees  that  recoup  the 
full  allowable  direct  costs  we  incur, 
unless  those  costs  are  less  than  our  cost 
of  processing  your  remittance.  Direct 
costs  means  those  expenditures  which 
NCUA  actually  incurs  in  searching  for, 
duplicating  and  reviewing  documents  to 
respond  to  a  FOIA  request.  Search 
means  all  time  spent  looking  for 
material  that  is  responsive  to  a  request, 
including  page-by-page  or  line-by-line 
identification  of  material  within 
documents.  Searches  tnay  be  done 
manually  or  by  computer.  Search  does 
not  include  modification  of  an  existing 
program  or  system  that  would 
significantiy  interfere  with  the  operation 
of  an  automated  information  system. 
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Review  means  examining  dociunents 
to  determine  whether  any  portion 
should  be  withheld  and  preparing 
documents  for  disclosure.  Fees  are 
subject  to  change  as  costs  increase.  The 
current  rate  schedule  is  available  on  our 
website  at  http://www.ncua.gov. 

We  may  contract  with  the  private 
sector  to  locate,  reproduce  or 
disseminate  records.  In  no  case  will 
NCUA  contract  out  responsibilities 
which  the  FOIA  requires  us  alone  to 
discharge,  such  as  determining  the 
applicability  of  an  exemption,  or 
determining  whether  to  waive  or. reduce 
fiees.  The  following  labor  and 
duplication  rate  calculations  apply: 

(a^  NCUA  will  charge  fees  at  tne 
following  rates  for  manual  searches  for 
and  review  of  records: 

(1)  If  search/review  is  done  by  clerical 
staff,  the  hourly  rate  for  CU-5,  plus  16 
percent  of  that  rate  to  cover  benefits; 

(2)  If  search/review  is  done  by 
professional  staff,  the  hourly  rate  for 
CU-13,  plus  16  percent  of  that  rate  to 
cover  benefits. 

(b)  NCUA  will  charge  fees  at  the 
hourly  rate  for  CU-13,  plus  16  percent 


of  that  rate  to  cover  benefits,  plus  the 
hoiu-ly  cost  of  operating  the  computer 
for  computer  searches  for  records. 

(c)  NCUA  will  charge  the  following 
duplication  fees: 

(1)  The  per-page  fee  for  paper  copy 
reproduction  of  a  document  is  $.25; 

(2)  The  fee  for  documents  generated 
by  computer  is  the  hourly  fee  for  the 
computer  operator,  plus  the  cost  of 
materials  (computer  paper,  tapes,  labels, 
etc.); 

(3)  If  any  other  method  of  duplication 
is  used,  NCUA  will  charge  the  actual 
direct  cost  of  duplication. 

<7|».20    What  are  the  charges  for  each  fee 
category? 

The  fee  category  definitions  are: 

(a)  Commercial  use  request  means  a 
request  hoxa  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(b)  Educational  institution  means  a 
preschool,  an  elementary  or  secondary 
school,  an  institution  of  undergraduate 


higher  education,  an  institution  of 
graduate  higher  education,  an 
institution  of  professional  education, 
and  an  institution  of  vocational 
education  operating  a  program  or 
programs  of  scholarly  research. 

(c)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  for  a  "commercial" 
purpose  as  that  term  is  used  in 
paragraph  (a)  of  this  section  and  is 
operated  solely  for  the  piupose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(d)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 

the  public. 

Included  within  the  meaning  of 
public  is  the  credit  union  community. 
The  term  news  means  information  that 
is  about  current  events  or  that  would  be 
of  current  interest  to  the  public.  You 
may  constilt  the  following  chart  to  find 
the  fees  applicable  to  your  request: 


If  your  fee  category  is 


Commefcial  use 


Educalionai   institution,   nonconHnefcial  actentific   Insttution, 
newsmedia. 


AU  others 


You'll  receive 


0  tKMjrs  free  search 

0  hours  free  review 

0  free  pages 

Unlimited  free  search  hours 
Unlimited  free  review  hours 

100  free  pages ; 

2  hours  free  search  

Uniimited  free  review  hours 
100  free  pages  ..„ 


And  you'd  t>e 
charged 


Search  time. 
Review  time. 
Dupiicatioa 


DupicaHon. 
Sesfch  time. 

Duptcation. 


f7«2.21    WINNCUAprevldaafsa 


NCUA  will  notify  you  of  the 
estimated  amount  if  fees  are  likely  to 
exceed  $25,  unless  you  have  indicated 
in  advance  a  willingness  to  pay  fees  as 
high  as  those  anticipated.  You  will  then 
have  the  opportunify  to  confer  with 
NCUA  personnel  to  reformulate  the 
request  to  meet  your  needs  at  a  lower 
cost. 

1792.22   What  wW  NCUA  charge  for  other 


NCUA  may  aggregate  any  such  requests 
and  x:harge  you  accordingly. 

§792.24    Can  NCUA  charge  me  Msiest  if  I 
IM  to  pay  my  blN? 

NCUA  can  assess  interest  charges  on 
an  unpaid  bill  starting  on  the  31st  day 
following  the  date  of  the  bill.  If  you  fail 
to  pay  your  bill  within  30  days,  interest 
will  be  at  the  rate  prescribed  in  31 
U.SXZ.  3717,  and  will  accrue  fit)m  the 
date  of  the  billing. 


Complying  with  requests  for  special 
services  is  entirely  at  the  discretion  of 
NCUA.  NCUA  will  recover  the  full  costs 
of  providing  such  services  to  the  extent 
it  elects  to  provide  them. 

f 792.23    Cani avoid chargaa by aanding 
muMpla,  amaH  raquaata? 

You  may  not  file  multiple  requests, 
each  seeking  portions  of  a  dociunent  or 
similar  dociunents,  solely  in  order  to 
avoid  payment  of  fees.  If  this  is  done, 


1792.25    WW  NCUA  charge  me  H  the 
racofda  are  not  found  or  are  determined  to 
baaxampt? 

NCUA  may  assess  fees  for  time  spent 
searching  and  reviewing,  even  if  it  fails 
to  locate  the  records  or  if  records 
located  are  determined  to  be  exempt 
from  disclosure. 


1792.26   WlllltMasiiadtopay 


in 


NCUA  will  require  you  to  give  an 
assurance  of  payment  or  an  advance 
payment  only  when: 


(a)  NCUA  estimates  or  determines  that 
allowable  charges  that  you  may  be 
required  to  pay  are  likely  to  exceed 
$250.  NCUA  will  notify  you  of  the  likely 
cost  and  obtain  satisfectory  assiuance  of 
full  payment  where  you  have  a  history 
of  prompt  payment  of  FOIA  fees,  or 
require  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges 
in  the  case  where  you  have  no  history 
of  payment;  or 

(d)  You  have  previously  failed  to  pay 
a  fee  charged  in  a  timely  feshion.  NCUA 
may  require  you  to  pay  the  full  amount 
owed,  plus  any  applicable  interest,  or 
demonstrate  that  you  have,  in  fact,  paid 
the  fee,  and  to  make  an  advance 
payment  of  the  full  amount  of  the 
estimated  fee  before  we  begin  to  process 
a  new  request  or  a  pending  request  from 
you. 

(c)  If  you  are  required  to  make  an 
advance  payment  of  fees,  then  the 
administrative  time  limits  prescribed  in 
§  792.16  will  begin  only  after  NCUA  has 
received  the  fee  payments  described. 
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Fee  Waiver  or  Reduction 


{792.27    Can  taee  be  reduced  or  walwedT 
You  may  request  that  NCUA  waive  or 
reduce  fees  if  disclosure  of  the 
information  you  request  is  in  the  public 
interest  because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government,  and  is  not  primarily  in 
your  conunercial  interest 

(a)  NCUA  will  make  a  determination 
of  whether  the  public  interest 
requirement  above  is  met  based  on  the 
folloMring  factors: 

(1)  Whether  the  subject  of  the 
requested  records  concerns  the 
operations  or  activities  of  the 
government; 

(2)  Whether  the  disclosure  is  likely  to 
contribute  to  an  luiderstanding  of 
government  operations  or  activities; 

(3)  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding;  and 

(4)  Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activities. 

(b)  If  the  public  interest  requirement 
is  met,  NCUA  will  make  a 
determination  on  the  commercial 
interest  requirement  based  upon  the 
following  &ctors: 

(1)  Whether  you  have  a  commercial 
interest  that  would  be  furthered  by  the 
requested  disclosure;  and  if  so 

(2)  Whether  the  magnitude  of  your 
cbitunercial  interest  is  sufficiently  large 
in  comparison  with  the  public  interest 
in  disclosiue,  that  disclosure  is 
primarily  in  your  commercial  interest. 

(c)  If  the  required  public  interest 
exists  and  your  commercial  interest  is 
not  primary  in  comparison,  NCUA  will 
waive  or  reduce  fees. 

(d)  If  you  are  not  satisfied  with  our 
determination  on  your  fee  waiver  or 
reduction  request,  you  may  submit  an 
appeal  to  the  General  Counsel  in 
accordance  with  §  792.28. 

Appeals 

{792.28    Wtiat  if  I  am  not  aettsfledwilh  the 
reaponea  I  receive? 

If  you  are  not  satisfied  with  NCUA's 
response  to  your  request,  you  can  file  an 
administrative  appeal.  Your  appeal 
must  be  in  writing  and  must  be  filed 
within  30  days  from  receipt  of  the  initial 
determination  (in  cases  of  denials  of  an 
entire  request,  or  denial  of  a  request  for 
fee  waiver  or  reduction),  or  from  receipt 
of  any  records  being  made  available 
pursuant  to  the  initial  determination  (in 
cases  of  partial  denials.)  In  its  response 
to  your  initial  request,  the  Freedom  of 
Information  Act  Officer,  Inspector 
General,  President  of  the  Asset 


Management  and  Assistance  Center,  or 
responsible  Regional  Director,  (or 
designee,)  will  notify  you  that  you  may 
appeal  any  adverse  determination  to  the 
Office  of  General  Counsel.  The  General 
Counsel,  or  designee,  as  set  forth  in  this 
paragraph,  will: 

(a)  Make  a  determination  with  respect 
to  any  appeel  within  20  days  (except 
Sat\irdays.  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  such 
appeal.  If,  on  appeal,  the  denial  of  the 
request  for  records  is.  in  whole  or  in 
part,  upheld,  the  Office  of  General 
Counsel  will  nodfy  you  of  the 
provisions  for  judicial  review  of  that 
determination  under  FOLA.  Where  you 
do  not  address  your  request  or  appeal  to 
the  proper  official,  the  time  limitations 
stated  above  will  be  computed  from  the 
receipt  of  the  request  or  appeal  by  the 
proper  official. 

(b)  The  General  Counsel  is  the  official 
responsible  for  determining  all  appeals 
from  initial  determinations.  In  case  of 
this  person's  absence,  the  appropriate 
officer  acting  in  the  General  Counsel's 
stead  will  make  the  appellate 
determination,  unless  such  officer  was 
responsible  for  the  initial  determination, 
in  which  case  the  Vice-Chairman  of  the 
NCUA  Board  will  make  the  appellate 
determinadon. 

(c)  All  appeals  should  be  addressed  to 
the  General  Counsel  in  the  Central 
Office  and  should  be  clearly  identified 
as  such  on  the  envelope  and  in  the  letter 
of  appeal  by  using  the  indicator  "FOLA- 
APPEAL."  Failure  to  address  an  appeal 
properly  may  delay  commencement  of 
the  time  limitation  stated  in  paragraph 
(a)(1)  of  this  section,  to  take  account  of 
the  time  reasonably  required  to  forward 
the  appeal  to  the  ciffice  of  General 
Counsel. 

{792.29    tf  I  eend  NCUA  confidential 
commercM  informallon  can  It  be  disclosed 
under  F0U7 

(a)  If  you  submit  confidential 
conunercial  information  to  NCUA  ,  it 
may  be  disclosed  in  response  to  a  FOIA 
request  in  accordance  with  this  section. 

(b)  For  purposes  of  this  section: 

(1)  Confidential  commercial 
information  means  commercial  or 
financial  information  provided  to  NCUA 
by  a  submitter  that  arguably  is  protected 
from  disclosure  under  §  792.11(a)(4) 
because  disclosure  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  Submitter  means  any  person  or 
entity  who  provides  business 
information,  direcUy  or  indirectiy,  to 
NCUA. 

(c)  Submitters  of  business  information 
must  use  good  faith  efforts  to  designate, 
by  appropriate  markings,  either  at  the 


time  of  submission  or  at  a  reasonable 
time  thereafter,  those  portions  of  their 
submissions  deemed  to  be  protected 
from  disclosure  under  §  792.11(a)(4). 
Such  a  designation  shall  expire  ten 
years  after  the  date  of  submission. 

(d)  We  will  provide  a  submitter  with 
written  notice  of  a  FOIA  request  or 
administrative  appeal  encompassing 
designated  business  information  when: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  confidential  commercial 
information  deemed  protected  from 
disclosure  under  §  792.11(a)(4);  or 

(2)  NCUA  has  reason  to  believe  that 
the  information  may  be  protected  from 
disclosure  under  §  792.11(a)(4). 

(e)  A  copy  of  the  notice  to  the 
submitter  will  also  be  provided  to  the 
FOIA  requester. 

(f)  Through  the  notice  described  in 
paragraph  (d)  of  this  section,  NCUA  will 
afford  the  submitter  a  reasonable  period 
of  time  within  which  to  provide  a 
detailed  written  statement  of  any 
objection  to  disclosure.  The  statement 
must  describe  why -the  information  is 
confidential  commercial  information 
and  why  it  should  not  be  disclosed. 

(g)  Whenever  we  decide  that  we  must 
disclose  confidential  commercial 
information  over  the  objection  of  the 
submitter,  we  will  send  both  the 
submitter  and  the  FOIA  requester, 
within  a  reasonable  number  of  days 
prior  to  the  specified  disclosiue  date,  a 
written  notice  which  will  include: 

(1)  A  statement  of  the  reasons  for 
which  the  submitter's  disclosure 
objection  was  not  sustained;  and 

(2)  A  description  of  the  information  to 
be  disclosed:  and 

(3)  A  specified  disclosure  date. 

(h)  If  a  requester  brings  suit  to  compel 
disclosure  of  confidential  commercial 
information,  we  will  promptly  notify 
the  submitter. 

(i)  The  notice  requirements  of 
paragraph  (d)  of  this  section  do  not 
apply  if: 

(1)  We  determine  that  the  information 
should  not  be  disclosed; 

(2)  The  information  has  been  lawfully 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law;  or 

(4)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(c)  of  this  section  appears  obviously 
frivolous;  except  that  in  such  case, 
NCUA  will  provide  the  submitter  with 
written  notice  of  any  final 
administrative  decision  to  disclose  the 
information  within  a  reasonable  number 
of  days  prior  to  the  specified  disclosure 
date. 
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Release  of  Exempt  Information: 

{  792.30    Is  tfwra  a  prohibition  agalnet 
diectoeure  of  exempt  recorde? 

Except  as  provided  in  §§  792.31- 
792.32,  and  subpart  C  of  this  part,  no 
officer,  employee,  or  agent  of  NCUA  or 
of  any  federally-insured  credit  union 
shall  disclose  or  permit  the  disclosure  of 
any  exempt  records  of  NCUA  to  any 
person  other  than  those  NCUA  or  credit 
luiion  officers,  employees,  or  agents 
properly  entiUed  to  such  information  for 
the  performance  of  their  official  duties. 

{792.31    Can  exempt  recorde  be  diedoeed 
•oCTedH  uniona,  financial  InatHutiona and 
stale  or  federal  agencies? 

The  NCUA  Board,  in  its  sole 
discretion,  or  any  person  designated  by 
it  in  writing,  may  make  available  to 
certain  governmental  agencies  and 
insiued  financial  institutions  copies  of 
reports  of  examination  and  other 
documents,  papers  or  information  for 
their  use,  when  necessary,  in  the 
performance  of  their  official  duties  or 
functions.  All  reports,  documents  and 
papers  made  available  piu^uant  to  this 
paragraph  shall  remain  the  property  of 
NCUA.  No  person,  agency  or  employee 
shall  disclose  the  reports  or  exempt 
records  without  NCUA's  express  written 
authorization. 

{792.32    Can  exempt  records  be  diedoeed 
ie  InweetlgslOTy  SBencies? 

The  NCUA  Board,  or  any  person 
designated  by  it  in  writing,  in  its 
discretion  and  in  appropriate 
circumstances,  may  disclose  to  proper 
federal  or  state  authorities  copies  of 
exempt  records  pertaining  to 
irregularities  discovered  in  credit 
unions  which  may  constitute  either 
imsafe  or  unsound  practices  or 
violations  of  federal  or  state,  dvil  or 
criminal  law. 

[FR  Doc.  97-28586  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodiet  No.  96-NM-232-AD] 

RIN2120-AA64 

Airworthiness  DiFectlves;  Boeing 
Model  757-200  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT.   . 

ACTION:  Notice  of  proposed  rulemaking 
INPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  757-200  series 
airplanes.  This  proposal  would  require 
modification  of  certain  passenger  doors. 
This  proposal  is  prompted  by  reports 
that  certain  passenger  doors  could  not 
be  opened  due  to  the  escape  slide  shelf 
assembly  and  escape  slide  felling  onto 
the  girt  bar  lifting  mechanism  of  the 
door.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  escape  slide  shelf  assembly  and 
escape  slide  fittm  falling  on  the  girt  bar 
of  a  passenger  door  due  to  failed  rivets 
of  the  escape  slide  shelf  assembly,  and 
consequent  inability  to  open  the 
passenger  door  and  to  use  the  escape 
slide  at  that  door  during  an  emergency 
evacuation  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  29, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
232-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Ladderud,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
SeatUe  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2780; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  numb«-  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
c7the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic. 


enviroimiental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-232-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-232-AD,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Diacuaaion 

The  FAA  has  received  reports 
indicating  that  various  passenger  doors 
(Number  1,  2.  or  4}  could  not  be  opened. 
Investigation  revealed  that  the  escape 
slide  shelf  assembly  and  escape  slide 
had  fallen  onto  the  girt  bar  lifting 
mechanism  of  the  passenger  door  due  to 
failure  of  four  rivets  of  the  shelf 
assembly.  Such  failure,  if  not  corrected, 
could  result  in  inability  to  open  the 
Number  1,  2,  or  4  passenger  door,  and 
consequent  inability  to  use  the  escape 
slide  at  the  door  during  an  emer^gency 
evacuation  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-25-0175. 
dated  May  30, 1996,  and  Revision  1, 
dated  March  6, 1997,  which  describes 
procedures  for  modifying  the  escape 
slide  shelf  assemblies  of  the  Number  1, 
2,  and  4  passenger  doors.  The 
modification  entails  replacing  the  four 
existing  rivets  of  the  escape  slide  shelf 
assembly  of  the  passenger  doors  with 
steel  rivets.  The  modification  will 
ensure  that  the  escape  slide  shelf 
assembly  and  escape  slide  do  not  fall 
onto  the  girt  bar  lifting  mechanism. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
fype  design,  the  proposed  AD  would 
require  modification  of  the  escape  slide 
shelf  assemblies  of  the  Numbers  1,2, 
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and  4  passenger  doors.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  673  Boeing 
Model  757-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  381  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  S234  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $226,314,  or 
$594  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regiilations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
Firil034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  =— ^r- • ■ — ; 

AQthority:  49  U.S.C  106(g),  40113, 44701.      DEPARTMENT  OF  TRANSPORTATION 


Issued  in  Renton,  Washington,  on 
Novembers,  1997. 
Darrall  M.  Pedenon, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  97-29822  Filed  11-12-97;  8:45  am] 
BIUJNO  CODE  4*10-13-U 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Boeing:  Docket  96-NM-232-AD. 

Applicability:  Model  757-200  series 
airplanes,  as  listed  in  Boeing  Service  Bulletin 
757-25-0175.  Revision  1,  dated  March  6, 
1997.  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  tlie  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

ComfMance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inability  to  open  the  Number  1, 
2,  or  4  passenger  door  and  to  use  the  escape 
slide  at  that  door  during  an  emergency 
evacuation  of  the  airplane,  accomplish  the 
following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  escape  slide  shelf 
assemblies  of  the  Numbers  1,  2,  and  4 
passenger  doors  in  accordance  with  Boeing 
Service  Bulletin  757-25-0175,  dated  May  30, 
1996,  or  Revision  1,  dated  March  6, 1997. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  escape  slide  shelf 
assembly  having  part  number  416N240O-6  or 
416N2400-7  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACX). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any,  may  he 
obtained  from  the  Seattie  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  tb 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Ooctol  Na  97-NM-157-AO]       • 

RIN  2120-AA64 

Airworttiinass  Dlractivas;  Boeing 
Model  737-100,  -200,  -300.  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  ^4otice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-500  series  airplanes,  that  cunenUy 
requires  a  one-time  inspection  to 
determine  the  part  number  of  the  engage 
solenoid  valve  of  the  yaw  damper  on  the 
rudder  power  control  unit,  and 
replacement  of  the  valve  with  a  valve 
having  a  different  part  number,  if 
necessary.  That  AD  was  prompted  by  a 
review  of  the  design  of  the  flight  control 
systems  on  Model  737  series  airplanes. 
The  actions  specified  by  that  AD  are 
intended  to  prevent  sudden 
uncommanded  yawing  of  the  airplane 
due  to  potential  failures  within  the  yaw 
damper  system,  and  consequent  injury 
to  passengers  and  crewmembers.  This 
action  would  make  certain  editorial 
changes  to  clarify  the  requirements  of 
the  existing  AD. 

DATES:  Comments  must  be  received  by 
December  29,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
157-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  thrtmgh  Friday,  except 
Federal  holidays. 

The  seiyice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Conunereial  Airplane  Group, 
P.O.  Box  3707,  Seattie,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
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Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
TOR  FURTHER  INFORMATION  CONTACT:  Tin 
Truong,  Aerospace  Engineer,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2764;  fax  (425)  227-1181. 

SUPPLBIBITARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  takkig  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Ail  comments 
subnutted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-157-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-157-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discnanon 

On  April  24, 1997.  the  FAA  issued 
AD  97-09-15,  amendment  39-10011  (62 
FR  24325.  May  5. 1997),  applicable  to 
all  Boeing  Model  737-100.  -200,  -300, 
-400,  and  -500  series  airplanes,  to 
require  a  one-time  inspection  to 
determine  the  part  niunber  of  the  engage 
solenoid  valve  of  the  yaw  damper,  and 
replacement  of  the  valve  with  a  valve 
having  a  different  part  niunber,  if 
necessary.  That  action  was  prompted  by 


a  review  of  the  design  of  the  flight 
control  systems  on  Model  737  series 
airplanes.  The  requirements  of  that  AD 
are  intended  to  prevent  sudden 
uncommanded  yawing  of  the  airplane 
due  to  potential  failiu^s  within  the  yaw 
dalnper  system,  and  consequent  injury 
to  passengers  and  crewmembers. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  97-09-15. 
the  FAA  has  re-reviewed  the 
requirements  of  paragraph  (a)  and  the 
information  specified  in  "Note  3"  of 
that  AD. 

The  FAA  finds  that,  as  paragraph  (a) 
of  AD  97-09-15  is  currenUy  worded, 
operators  could  misinterpret  exactiy 
which  engage  solenoid  value  of  the  yaw 
damper  must  be  inspected.  Therefore, 
the  FAA  has  revised  the  phrase  "engage 
solenoid  valve  of  the  yaw  damper"  to 
read  "engage  solenoid  valve  of  the  yaw 
damper  on  the  rudder  power  control 
unit  (PCU)." 

The  FAA  also  finds  that  paragraph  (a) 
of  AD  97-09-15  specifies  only  the 
Boeing  part  number  (P/N)  for  some 
affected  parts.  For  clarification 
purposes,  the  FAA  has  revised 
paragraph  (a)  of  the  existing  AD  to 
include  both  the  Boeing  P/N  and  the 
vendor  P/N's  for  all  affected  parts. 

The  FAA  also  has  revised  paragraph 
(a)  of  the  existing  AD  to  reference 
Chapter  22-11-61  (for  Model  737-100 
and  -200  series  airplanes)  and  Chapter 
22-12-21  (for  Model  737-300,  -400, 
and  -500  series  airplanes)  of  the  Boeing 
Maintenance  Manual  as  the  appropriate 
sources  of  service  information  for 
accomplishment  of  the  actions  required 
by  that  paragraph. 

Furthermore,  the  FAA  finds  that  some 
engage  solenoid  valves  may  be  labeled 
with  only  the  name  "Bertea,"  rather 
than  "Parker"  or  "Paiker-Bertea." 
Therefore,  the  FAA  has  revised  "Note 
3"  of  AD  97-09-15  to  include  such 
information  regarding  the  labeling  of  the 
engage  solenoid  valves. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  Would 
revise  AD  97-09-15  to  continue  to 
require  a  one-time  inspection  to 
determine  the  part  number  of  the  engage 
solenoid  valve  of  the  yaw  damper  on  the 
rudder  PCU,  and  replacement  of  the 
valve  with  a  valve  having  a  different 
part  number,  if  necessary.  The  proposed 
AD  would  make  certain  editorial 
changes  to  clarify  the  requirements  of 
the  existing  AD. 


Cost  Impact 

There  are  approximately  2,675  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  1,091  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

The  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  one-time 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $65,460,  or  $60  per 
airplane.  The  requirements  of  this  AD 
will  add  no  new  costs  to  affected 
operators. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Fedeniism 
Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
RegiUatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safefy,  Safefy. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
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39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AJRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10011  (62  FR 
24325,  May  5, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  97-NM-157-AD.  Revises  AD 
97-09-15,  Amendment  39-10011. 

Applicability:  All  Model  737-100.  -200. 
-300,  -400.  and  -500  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provisioD,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  fbj  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  sudden  uncommanded  yawing 
of  the  airplane  due  to  potential  hilures 
within  the  yaw  damper  system,  and 
consequent  injury  to  passengers  and 
crewmembers.  accomplish  the  following: 

(a)  Perform  a  one-time  inspection  of  the 
engage  solenoid  valve  of  the  yaw  damper  on 
the  rudder  power  control  unit  (PCU)  to 
determine  the  part  number  (P/N)  of  the  valve. 
If  any  valve  having  Parker  P/N  59600-5011 
(Boeing  P/N  10-60811-9),  Parker  P/N  59600- 
5007  (Boeing  P/N  10-60811-3),  or  Parker  P/ 
N  59600-5003  (Boeing  P/N  10-60811-1)  is 
installed,  prior  to  further  flight,  replace  it 
with  a  valve  having  Parker  P/N  881600-1001 
(Boeing  P/N  10-60811-13),  Sterer  P/N 
45080-1  (Boeing  P/N  10^60811-8).  or  Sterer 
P/N  45080  (Boeing  P/N  10-60811-3). 
Accomplish  the  actions  in  accordance  Mnth 
procedures  specified  in  Chapter  22-11-61 
(for  Model  737-100  and  -2(X)  series 
airplanes)  or  Chapter  22-12-21  (for  Model 
737-300.  -400,  and  -500  series  airplanes)  of 
the  Boeing  Maintenance  Manual,  as 
applicable.  Accomplish  the  inspection  at  the 
earlier  of  the  times  specified  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  AD. 

(1)  Within  5  years  or  15,000  flight  hours 
after  June  9.  1997  (the  effective  date  of  AD 
97-09-15,  amendment  39-10011).  whichever 
occurs  first. 

(2)  At  the  next  time  the  PCU  is  sent  to  a 
repair  facility. 


Note  2:  Boeing  In-Service  Activities  Report 
95-03-2725-10,  dated  February  16,  1995  (for 
Model  737-100  and  -200  series  airplanes),  or 
95-04-2725-10,  dated  February  24,  1995  (for 
Model  737-300,  -400,  and  -500  series 
airplanes),  provides  additional  information 
concerning  interchangeability  of  solenoid 
valve  fiart  numbers. 

Note  3:  Operators  should  note  that,  as 
specified  in  paragraph  (a)  of  this  AD,  both  the 
Parker  and  Sterer  P/N's  have  the  same  Boeing 
P/N  (10-60811-3).  If.  upon  inspection. 
Boeing  P/N  10-60811-3  is  found  to  be 
installed,  operators  must  ascertain  the  vendor 
P/N.  Parts  having  Boeing  P/N  10-60811-3 
and  Parker  P/N  59600-5007  must  be  replaced 
and  are  not  considered  to  be  acceptable 
replacement  parts.  In  addition,  some  engage 
solenoid  valves  may  be  labeled  with  only  the 
name  "Bertea,"  rather  than  "Parker"  or 
"Parker-Bertea." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Maiiager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  6,  1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  97-29820  Filed  11-12-97;  8:45  am) 

MUWa  COM  4aiO-19-U 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  97-NM-238-tAO] 

RIN2120-AAC4 

Airvrorthlnese  Directives;  Boeing 
Model  737-100,  -200,  -300,  -400.  and 
-600  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  737-100,  -200,  -300. 
—400.  and  -500  series  airplanes.  This 


proposal  would  require  installation  of  a 
placard  that  warns  the  cabin  crew  not  to 
put  the  selector  valve  for  the  forward 
lavatory  water  supply  in  the  "DRAIN" 
position  diuing  flight.  This  proposal 
also  would  require  installation  of  an 
isolation  valve  in  the  drain  line 
downstream  of  the  selector  valve.  This 
proposal  is  prompted  by  reports  of 
damage  to  the  horizontal  stabilizer  and 
engine  flameout  caused  by  ice  formed 
from  water  drained  inadvertently 
through  a  mispositioned  selector  valve. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  damage  to 
the  engines,  airframe,  or  horizontal 
stabilizer,  and/or  prevent  a  hazard  to 
persons  or  property  on  the  ground,  as  a 
result  of  ice  that  could  dislodge  &t>m  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  29. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviadon 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
238-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  MFORMATKM  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Ainnvft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2788;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

CommeBts  Invited 

hiterested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argtiments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rides 
E)ocket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-238-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPSMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rtdes  Docket  No. 
97-44M-238-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Diecnaeion 

The  FAA  has  received  sevetal  reports 
that  ice  has  formed  on  the  skin  of 
Boeing  Model  737  aenea  airplanes  due 
to  drainage  of  potable  water  through  an 
incorrecUy  positioned  selector  valve  for 
the  forward  lavatory  water  supply.  Two 
of  these  incidents  residted  in  en^ne 
flameout  and  two  other  incidents 
restdted  in  damage  to  the  horizontal 
stabilizer. 

The  selector  valve  is  a  three-position 
("DRAIN,"  "SUPPLY,"  and 
"SHUTOFP")  selector  valve  for  the 
forward  lavatory  water  supply.  It  is 
possible  to  place  the  selector  valve  in 
the  "DRAIN"  position  instead  of  the 
"SHUTOFF"  position  during  flight, 
which  results  in  the  contents  of  the 
potable  water  supply  tank  draining  onto 
the  skin  of  the  airplane.  This  condition, 
if  not  corrected,  could  restdt  in  the 
formation  of  ice  that  could  dislodge 
from  the  airplane  and,  consequently, 
cause  damage  to  the  engines,  airframe, 
or  horizontal  stabilizer  and/or  pose  a 
hazard  to  persons  or  property  on  the 
grotmd. 

Explanation  of  Requirements  of 
PropoeedRnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  installation  of  a  placard  to  warn 
the  cabin  crew  not  to  put  the  selector 
valve  for  the  forward  lavatory  water 
supply  in  the  "DRAIN"  position  during 
flight  In  addition,  the  proposed  AD 
would  require  installation  of  an 
isolation  valve  in  the  drain  line 
downstream  of  the  selector  valve.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 


Cost  Impact 

There  are  approximately  2,830  Boeing 
Model  737-100,  -200,  -300,  -400.  and 
-500  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,037  airplanes  of  U.S. 
registry  would  be  afiiected  by  this 
proposed  AD. 

It  would  take  approximatBly  1  woric 
hour  par  aliplane  to  accomplish  the 
proposed  placard  installation,  at  an 
avenge  labor  rate  of  $60  per  wori^  hauf. 
Baaed  on  these  figures,  the  cost  impact 
of  this  installation  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$62,220,  or  S60  per  airplane. 
.,   It  would  take  appronmately  6  woric 
hours  per  airplane  to  accomplish  the 
proposed  installation  of  an  isolation 
valve,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Reqidred  parts 
wrould  cost  approximately  $3(X)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  this  installation  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $684,420,  or  $660  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Inqiact 

The  regulations  proposed  herein 
wotdd  not  have  substantial  direct  eSects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
faderalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "sigmficant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regiUatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


TIm  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DiRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AaAoHtr-  49  U.S.C  106(g),  40113, 44701. 

198.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
-directive: 

Boeing:  Docket  97-NM-23S-AD. 

Applicability:  All  Model  737-100,  -200, 
-3(X).  -400.  and  -500  aeries  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provisioa,  regardleas  of  whedier  it  has  Iwen 
otliarwiae  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfbimanoe 
of  the  requirements  of  this  AD  is  afbcted.  the 
owner/operator  must  request  approval  Cor  an 
alternative  method  of  compliance  in 
accordance  vnth  paragraph  (c)  of  this  AD. 
The  request  should  iiKdude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafiB  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoaed  actions  to  address  it 

Compliance:  Required  as  indicated,  unlets 
accomplished  previously. 

To  prevent  damage  to  the  engines. 
airframe,  or  horizontal  stabilizer,  and/or  a 
hazard  to  persons  or  property  on  the  ground, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  install  a  placard  (as  shown  in 
Figure  1  of  this  AD)  on  the  door  beneath  the 
forward  lavatory  sink  that  warns  the  cabin 
crew  not  to  put  the  selector  valve  for  the 
forward  lavatory  water  Bup>ply  in  the 
"DRAIN"  position  during  ui^t  The 
installation  shall  be  accomplished  in 
accordance  with  a  method  approved  by  the 
Manager.  Seatde  Aircraft  Certification  Office 
(ACO).  FAA.  Transfwrt  Airplane  Directorate. 

(b)  Within  36  months  after  the  effiactive 
date  of  this  AD.  install  an  isolation  valve  in 
the  drain  line  downstream  of  the  selector 
valve  for  the  forward  lavatory  water  supply, 
in  accordance  with  a  method  approved  by 
the  Manager,  Seattle  ACO. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  ACO. 

Note  2:  Information  coBC»ming  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 


(d)  Special  flight  permits  may  be  issued  in  a  location  where  the  requirranente  of  this  AO 

accoidance  with  sections  21.197  and  21.199  can  be  accomplished, 

of  the  Federal  Aviation  Regulations  (14  CFR  — ^m«  code  4eio-i3-U 
21.197  and  21.199)  to  operate  the  airplane  to 


on    NDT    MDVE 
SELECTDR    VALVE 
TD    "DRAIN" 
PDSITIDN 
DURING    FLIGHT 


Figure   1 


laaued  in  Ronton.  Washington,  on 
November  6, 1997. 

Darrall  M.  Pedenon, 
Acting  Manage,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-29819  Filed  11-12-97;  8:45  am] 
BKUNQ  CODE  4*1»-13-C 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvtaUon  Administration 

14  CFR  Part  38; 

[Dockat  Na  97-MM-111-AD] 

RIN2120-AA64 

Airworthiness  Dirsctivss;  Domier 
Model  328-100  Ssrias  Airplanss 

AQBICY:  Federal  Aviation 

Administratioii,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
modification  of  a  certain  electrical  panel 
and  relay  support.  This  proposal  is 
promptcKl  by  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  possible 
electrical  short  circuits,  which  could 
result  in  loss  of  certain  electrical 
indicating  and  recording  systems,  and 
the  possibility  of  a  fire. 
DATES:  Comments  must  be  received  by 
December  IS,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  gz-^OM- 
111-AD,  1601  Und  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holiday. 

The  service  mfbrmation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfiihrt  GmbH,  P.O.  Box  1103. 
D-82230  Wessling,  Federal  Republic  of 
Germany.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington. 
FOR  I^URmBt  MFORMATKM  CONTACT: 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPI^KNTARY  INFORMATION: 

Its  Invited 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-lll-AD."  The 
postcard  wiU  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-lll-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Interested  persons  are  invited  to 
participate  in  the  malHng  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents.as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 


The  Luft&hrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received  a 
report  of  loose  relay  terminals,  caused 
by  vibration,  in  certain  electrical 
circuits.  These  loose  relay  terminals 
could  result  in  an  electrical  short  circuit 
at  electrical  panel  35VE,  and  relay 
support  36 VE.  This  condition,  if  not 
corrected,  could  result  in  loss  of  certain 
electrical  indicating  and  recording 
systems,  and  the  possibility  of  a  fire. 

Explanatjqm  of  Relevaat  Servioa 
Infermation 

Domier  has  issued  Service  Bulletin 
SB-328-31-172,  dated  June  18, 1996, 
which  describes  prt>cedures  for 
modifications  of  electric  panel  35VE 
and  relay  support  36VE  by  installing 
new  terminal  studs,  spacers,  and  U- 
sections.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  German 


airworthiness  directive  96-289,  dated 
October  10, 1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  CoBfdusions 

This  airplane  model  is  manu&ctured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement  Pursuant  to 
this  bilateral  airworthiness  agreement 
the  LBA  has  kept  the  FAA  ic^rmed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Ejqilanation  of  Reqoirenienti  of 
PropoaedRuIe 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Costlaqpact 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  16  woik  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $39,360,  or  $960  pn 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  oporator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Kagolatoiy  Inqtact 

The  r^ulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  diistribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufBcient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOORESSES. 

List  of  Subiects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amenclment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  raad  as  follows: 

Authority:  49  U.S.C  106(g).  40113.44701. 

f  39.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

directive: 

DORNIER:  Docket  97-NM-lll-AD. 

AppUcabUity:  Model  328-100  series 
airplanes,  serial  numbers  3005  tiirough  3065 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sulqect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  tiie  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tills  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  possible  electrical  short 
circuits,  which  could  result  in  loss  of  certain 
electrical  indicating  and  recording  systems, 
and  the  possibility  of  a  fire,  accomplish  the 
following: 


(a)  Within  90  days  after  the  efCective  date 
of  this  AD,  modify  electrical  panel  35  VE  and 
relay  support  36 VE  in  accordance  with 
Domier  Service  Bulletin  SB-326-31-172, 
dated  June  18. 1996. 

(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-1 16,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-1 16. 

Not*  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-1 16. 

(c)  Special  Qight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airwortiiiness  directive  96-289, 
dated  October  10. 1996. 

Issued  in  Renton,  Washington,  on 
November  6, 1997. 
Darrell  M.  Pederson. 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-29826  Filed  11-12-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspac*  Docket  No.  97-AEA-43| 

Proposed  AmeiKlmsnt  to  Class  E 
Airspace;  Somersst,  PA 

AGENCY;  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Somerset.  PA.  The  development  of  a 
new  Standard  Instniment  Approach 
Procedure  (SIAP)  baaed  on  the  Global 
Positioning  System  (GPS)  at  Somerset 
County  Airport  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  accommodate  the  SIAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport 
DATES:  Comments  must  be  received  on 
or  before  December  15. 1997. 
ADDRESSES;  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  AEA-520.  Docket  No. 


97-AEA-43.  F.A.A.  Eastern  Region, 
Federal  Building  #111.  John  F.  Keimedy 
Int'l  Airport.  Jamaica,  NY  11430. 

The  omcial  docket  may  be  exanoined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  AEA-7.  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Airspace  Branch.  AEA-520 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553--i521. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-43."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailalnUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
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the  Assistant  Chief  Counsel.  AEA-7, 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Keimedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

TlwPropoeal 

The  FAA  is  considering  an 
amendment  to  14  CFR  Part  71  to  amend 
the  Class  E  airspace  area  at  Somerset. 
PA.  A  GPS  RWY  6  SIAP  has  been 
developed  for  the  Somerset  County 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  AGL  is 
needed  to  accommodate  the  SLAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designations  for  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surfiace  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E, 
dated  September  10. 1997.  and  effective 
September  16. 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequenUy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
esti^lished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Ine  Propoeed  AoMmdnient 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


S71.1    [Ar 

2.  The  incorporation  by  refsrence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Pants,  dated 
September  10. 1997.  and  effective 
September  16. 1997.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEAPAES 


PAlReviaad] 


Somerset  County  Airport.  PA 

(lat.  40»02'20"N..  long.  79»00'47"W.) 

Stoystown  NDB 

(lat.  40*05'09"N..  long.  78*55'00"W.) 

That  airspace  extending  upward  from  700 
feet  above  die  surface  within  a  6.4-mile 
radius  of  Somerset  County  Airport  and 
Mrithin  3.1  miles  each  side  of  the  058*  bearing 
from  the  Stoystown  NDB  extending  from  the 
6.4-niile  radius  to  9.6  miles  northeast  of  the 
NDB  and  4  miles  each  side  of  the  236° 
bearing  from  the  Somerset  County  Airport 
extending  from  the  6.4-mile  radius  to  9.5 
miles  southwest  of  the  airport,  excluding  that 
portion  that  coincides  with  the  Seven 
Springs,  PA,  Class  E  airspace  area. 
•         •         •         •         * 

Issued  in  Jamaica,  New  Yorii,  on  October 
7, 1997. 
FruikUn  D.  HatfMd. 

Martager,  Air  Traffic  Division,  Eastern  Region. 
[FR  Doc.  97-29835  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtcs 

36  CFR  Part  7 
Rmi024^ce2 

Delaware  Watar  Qap  National 
Racraation  Area;  Designation  of 
Bicyda  Routes;  Deletion  of  Climbing 
Registration  Regulation 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NFS)  is  proposing  to  amend  its  special 
regulations  to  designate  certain  routes 
within  a  nondeveloped  area  as  open  for 
bicycle  use  and  to  regulate  their  use  in 
this  area  and  to  delete  the  regulation 
concerning  the  mandatory  registration 
of  technical  rock  climbing  activities  at 
Delaware  Water  Gap  National 
Recreation  Area.  Bicycle  use  has  been 
determined  by  the  Superintendent  to  be 
a  desirable  recreational  use  within  the 


Blue  Mountain  Lakes  area  of  the  puurk 
because  such  use  is  consistent  with  the 
protection  of  the  park's  natural,  scenic 
and  aesthetic  values,  safety 
considerations  and  management 
objectives  and  will  not  disturb  wildlifs 
or  park  resources.  The  requirement  to 
register  for  climbing  activities  was 
originally  intended  to  promote  climbing 
safety,  provide  information  concerning 
the  location  and  difficulty  of  routes  and 
provide  climbers  with  procedures  to 
follow  in  the  event  of  an  emergency. 
However,  the  registration  system  has  not 
been  effective  and  the  NPS  believes  that 
a  better  coiu'se  of  action  will  be  to 
promote  self-responsibility  within  the 
climbing  community.  Many  NPS  areas 
with  significant  rock  climbing  activities 
do  not  require  technical  climbing 
registration.  The  deletion  of  this 
regulation  will  also  remove  an 
uiuiecessary  administrative  burden  for 
both  the  climbing  communify  and  the 
NPS. 

DATES:  Written  comments  will  be 
accepted  until  January  12, 1998. 
AOORESSES:  Comments  should  be 
addressed  to:  Superintendent,  Delaware 
Water  Gap  National  Recreation  Area, 
Bushkill,  Pennsylvania,  18324. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Valentine,  Kittatinny  Subdistrict 
Ranger,  Delaware  Water  Gap  National 
Recreation  Area.  Telephone  908-841- 
9533. 

SUPPLEMBITARY  MFORiAtION: 

Background 

Bicycle  Routes 

This  proposed  rule  will  designate 
certain  trails  and  former  roads  for 
bicycle  use  in  the  Blue  Moimtain  Lakes 
area  of  the  park.  This  area  was  originally 
intended  for  a  housing  development 
associated  with  the  proposed  Tocks 
Island  Dam  prior  to  the  establishment  of 
Delaware  Water  Gap  National 
Recreation  Area  in  1965. 

On  April  2, 1987,  the  NPS  published 
revised  regulations  in  the  Federal 
Registo-  amending  36  CFR  part  4  which, 
among  other  regulations,  states  that 
"(T)he  use  of  a  bicycle  is  prohibited 
except  on  park  roads,  in  parking  areas 
and  on  routes  designated  for  bicycle 
use"  (52  FR  10670).  This  regulation, 
found  at  36  CFR  4.30,  requires  that  such 
designation  be  made  only  after  "a 
written  determination  that  such  use  is 
consistent  with  the  protection  of  a  park 
area's  natural,  scenic  and  aesthetic 
values,  safety  considerations  and 
management  objectives  and  will  not  I 

distm-b  wildlife  or  park  resources"  (36         < 
CFR  4.30(a)).  This  regulation  further  * 

requires  that,  "except  for  routes 
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designated  in  developed  areas  and 
special  use  zones,  routes  designated  for 
bicycle  use  shall  be  promulgated  as 
special  regiilations"  (36  CFR  4.30(b)). 

The  trails  and  former  roads  in  the 
Blue  Mountain  Lakes  area  of  the  park 
are  proposed  for  designation  as  open  to 
bicycle  use.  These  trails  will  not 
adversely  impact  other  park  users  such 
as  hikers  and  hunters,  nor  the  park's 
natural  and  cultural  resources. 
Currently,  approximately  eleven  miles 
of  trail  and  former  road  in  the  Blue 
Mountain  Lakes  area  are  recommended 
for  bicycle  trail  use.  All  have  suitable 
width  and  visibility  and  can  be 
adequately  maintained  for  multiple 
uses,  including  bicycling.  This  same 
trail  network  is  also  designated  as  a 
cross  country  ski  trail  during  the  winter 
months  when  snow  covered. 

Any  additional  trails,  other  than  those 
in  the  Blue  Mountain  Lakes  area,  will  be 
permitted  on  routes  in  developed  areas 
and  special  use  zones  which  have  been 
designated  by  the  Superintendent  by  the 
posting  of  signs  and  as  designated  on 
maps  which  will  be  available  in  the 
office  of  the  superintendent  and  at  other 
places  convenient  to  the  public.  Further, 
the  authority  of  the  Superintendent  to 
"impose  public  use  limits,  or  close  all 
or  a  portion"  of  a  designated  trail 
according  to  the  criteria  at  36  CFR  1.5 
is  not  restricted  by  this  rule. 

Climbing  Registration 

The  present  regulation  concerning 
mandatory  registration  for  technical 
rock  climbing  at  Delaware  Water  Gap 
National  Recreation  Area  is  codified  at 
36  CFR  7.71(c)(2).  Mandatory 
registration  of  technical  rock  climbing 
activities  was  instituted  at  Delaware 
Water  Gap  in  1976.  This  regulation  was 
intended  to  promote  safety  by  educating 
climbers,  especially  novice  or  new 
climbers  to  the  area  about  safety 
hazards,  to  provide  climbers  with  the 
location  and  difficulty  of  climbing 
routes,  and  tc^provide  climbers  with 
procedures  to  follow  in  the  event  of  an 
emergency.  A  check-in  and  check-out 
system  that  would  activate  a  search  and 
rescue  effort  for  overdue  climbers  was 
also  implemented. 

Although  many  climbers  register,  just 
as  many  climbers  do  not,  especially 
those  climbing  at  locations  not  in  the 
immediate  vicinity  of  the  Kittatinny 
Point  Visitor  Center  where  registration 
occurs.  In  most  instances,  climbers  do 
not  receive  good  practical  information 
about  the  climbing  area,  because  the 
rangers  on  duty  at  the  visitor  center  are 
often  not  climbers  and  are  often  not 
familiar  with  the  routes  or  with  specific 
climbing  hazards.  Too  often,  the  only 
information  climbers  receive  at  the 


visitor  center  is  a  climbing  safety 
handout.  The  check-in  and  check-out 
portion  of  the  registration  system  has 
failed  to  provide  a  timely  method  to 
insure  that  all  climbers  have  safely 
completed  their  climbs.  There  have 
been  no  documented  cases  of  lives 
saved  as  a  result  t)f  the  check-in  and 
check-out  registration  system. 

Many  NFS  areas  with  significant  rock 
climbing  activity  such  as  Joshua  Tree, 
Rocky  Mountain  and  Yosemite  National 
Parks  do  not  require  climbers  to  register 
and  have  not  experienced  any  adverse 
results.  Denali  National  Park  revised  its 
mandatory  climbing  registration 
regulation  in  1996.  With  the  deletion  of 
this  park  specific  regulation,  it  will  be 
the  climbing  party's  responsibility  to 
insure  that  responsible  friends  or 
relatives  are  advised  of  where  they  will 
be  climbing,  what  kind  of  equipment 
they  will  use,  the  experience  level  of  the 
climbers  and  when  they  expect  to 
complete  the  climb  and  return. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
Interior,  whenever  practicable,  to  afford 
the  public  an  opportunity  to  participate 
in  the  rule  making  process.  Accordingly, 
interested  persons  may  submit  written    ' 
comments  regarding  this  proposed  rule 
to  the  address  noted  at  the  beginning  of 
this  rulemaking.  The  NPS  wiU  review 
all  comments  and  consider  making 
changes  to  the  rule  based  upon  analysis 
of  the  comments. 

Drafting  Information 

The  primary  authors  of  this  rule 
making  are  Wayne  Valentine,  Kittatinny 
Subdistrict  Ranger,  Robert  Wilson,  Law 
Enforcement  Specialist,  both  of 
Delaware  Water  Gap  National 
Recreation  Area,  and  Dennis  Burnett, 
Washington  Office  of  Ranger  Activities, 
Nationfil  Park  Service. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866. 

The  Department  of  the  Interior 
determined  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  economic 
effects  of  this  rulemaking  are  negligible. 

NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 


Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local.  State  or  tribal  governments  or 
private  entities. 

NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  increase  public  use  to  the  extent  of 
compromising  the  natiire  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  introduce  incompatible  uses 
which  compromise  the  nature  and 
characteristics  of  the  area  or  cause 
physical  damage  to  it; 

(c)  conflict  with  adjacent  ownership 
or  land  uses;  or 

(d)  cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

List  of  Sttl^ects  in  36  CFR  Part  7 

District  of  Columbia,  National  parks. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  36 
CFR  Chapter  I  is  proposed  to  be 
amended  as  follows: 

PART  7— SPEaAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

AathoritT:  16  U.S.C  1.  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C  Code 
8-137(1981)  and  D.C  code  40-721(1981). 

2.  Section  7.71  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 


S  7.71    Detowara  Walar  Qap 
Recreation  Are*. 


(c)  Designated  bicycle  mutes.  The  use 
of  a  bicycle  is  permitted  according  to 
§  4.30  of  this  chapter  and,  in 
nondeveloped  areas,  as  follows:  Bicycle 
use  is  permitted  on  trails  and  former 
roads  in  the  Blue  Moimtain  Lakes  area 
of  the  park  which  have  been  designated 
by  the  Superintendent  as  bicycle  routes 
by  the  posting  of  signs,  and  as 
designated  on  maps  which  are  available 
in  the  office  of  the  Superintendent  and 
other  places  convenient  to  the  public. 
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Date:  Augtist  26, 1997. 

William  Leary, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

(PR  Doc.  97-29776  Filed  11-12-97;  8:45  am] 
BKUNQ  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[FL-70-«738b;  FRL-6»2(M] 

Approval  and  Promulgation  of  State 
Plans  For  Designatad  Facilities  and 
Pollutants:  Florida 

AQSICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


f:  EPA  proposes  to  approve  the 
Section  lll(d)/129  State  Plan  submitted 
by  Florida  on  November  18, 1996.  The 
State  Plan  was  submitted  by  Florida  to 
satisfy  certain  Federal  Clean  Air  Act 
requirements.  In  the  Final  Rules  Section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  Plan  submittal  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  that  it  will  not  receive  any 
significant,  material,  and  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  incorporated  by  reference 
herein.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  aU 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  15, 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Joey  LeVasseur  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
houn  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  (he  day  of  the 
visit 

Environmental  Protection  Agency. 
Region  4,  Air  and  Radiation 


Technology  Branch,  61  Forsyth  Street, 
SW,  Atianta,  Georgia  30303-3104. 
Florida  Department  of  Environmental 
Protection,  Air  Resources 
Management  Division,  Twin  Towers 
Office  Building,  2600  Blair  Stone 
Road,  Tallahassee,  Florida  32399- 
2400. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Davis  at  404/562-9127  or  Joey 
LeVasseur  at  404/562-9035. 
SUPPt-EMENTARY  INFORMATKM:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register  and 
incorporated  by  reference  herein. 

Dated:  October  15, 1997. 
A.  Stanley  Meibnrg, 
Acting  Regional  Administrator. 
(FR  Doc.  97-29859  FUed  11-12-97;  8:45  am] 
BmJMQ  COOE  MSP  M  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Higliway  Administration 

49  CFR  Part  350 

Public  Meeting  To  Discuss  the 
Development  of  Functional 
Specifications  for  Performance-Based 
Brake  Testers  Used  To  Inspect 
Commercial  Motor  Vehicles 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 


':  The  FHWA  is  announcing  a 
public  meeting  to  discuss  the 
development  of  functional 
specifications  for  performance-based 
brake  testing  machines  purchased  with 
Federal  funds  through  the  FHWA's 
Motor  Carrier  Safisty  Assistance  Program 
(MCSAP).  The  FHWA  is  nearing  the 
completion  of  a  multi-year  research 
program  to  evaluate  prototype 
performance-based  brake  testing 
technologies,  including  roller 
dynamometers,  flat-plate  brake  testers, 
and  breakaway  torque  brake  testers.  The 
agency  has  determined  that  certain 
performance-based  brake  testing 
machines  are  eligible  for  funding  under 
MCSAP  but  only  as  screening  and 
sorting  devices  in  commercial  vehicle 
inspections.  The  piupose  of  the  public 
meeting  is  to  discuss  the  establishment 
of  generic  functional  specifications  that 
would  be  applicable  to  a  range  of  brake 
testing  technologies.  The  functional 
specifications  would  serve  as  guidelines 
for  the  States  to  use  in  determining 
whether  the  purchase  of  a  specific  brake 
tester  would  be  an  eligible  expense 
under  the  MCSAP. 


DATES:  The  meeting  will  be  held  on 
December  8,  1997.  The  meeting  will 
begin  at  9:00  a.m.  and  end  at  4:00  p.m. 
The  meeting  will  include  a  presentation 
of  the  results  to  date  from  the  brake 
tester  evaluation  program  and  a  review 
of  preliminary  functional  specifications. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Highway  Traffic  Safety 
Administration's  (NHTSA)  Vehicle 
Research  and  Test  Center  in  East 
Liberty,  Ohio. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Larry  W.  Minor,  Vehicle  and  Operations 
Division,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4009;  Mr.  Steve  Keppler,  Intelligent 
Transportation  Systems — Commercial 
Vehicle  Operations  Division,  Office  of 
Motor  Carrier  Safety  and  Technology, 
(202)  366-0950;  or  Mr.  Paul  Alexander. 
State  Programs  Division,  Office  of  Motor 
Carrier  Safety  and  Technology  (202) 
366-9579,  Federal  liBghway 
Administration,  400  ^venth  Street, 
SW.,  Washington,  D.  C.  20590.  Office 
houn  are  from  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMBITARY  INFORMATKM: 
Background 

In  1993,  the  FHWA  initiated  a 
research  program  to  evaluate  various 
performance-based  brake  testing 
technologies  for  use  on  commercial 
motor  vehicles.  The  purpose  of  the 
program  was  to  determine,  through 
field-test  data  collection,  if 
performance-based  brake  inspection 
technologies  could  improve  or  assist 
with  the  throughput  and  accuracy  of  the 
current  inspection  techniques  which 
involve  visual  examii&tion  of 
components,  measurement  of  push-rod 
travel  on  air-braked  vehicles,  and 
listening  for  air  leaks.  Following  the 
completion  of  the  first  task  of  the 
program,  in  which  various  performance- 
based  technologies  wen  analyzed, 
several  of  the  systems  were  selected  for 
evaluation  in  a  roadside  field-test 
inspection  program. 

During  the  field  tests,  inspections 
were  performed  using  both  visual  and 
performance-based  methods  to  compare 
their  ability  to  detect  vehicle  brake 
defects.  In  particular,  a  Commercial 
Vehicle  Safety  Alliance  Level  4 
inspection  (consisting  of  the  brake  and 
tire  portion  of  a  Level  1  inspection)  was 
conducted  in  addition  to  a  performance- 
based  brake  test.  The  dual  inspections 
were  performed  by  State  officials  in 
each  of  eight  States  that  volimteered  to 
participate  in  the  field  test  program. 
The  data  collected  from  tnese  dual 
inspections  were  tabulated  and 
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correlations  were  sought  between 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  violations,  the 
North  American  Uniform  Vehicle  Out- 
of-Service  Criteria  used  by  officials  in 
the  United  States,  Canada,  and  Mexico, 
and  various  pass/fail  criteria  used  by 
inanu&cturers  of  performance-based 
technology.  In  addition  to  the 
performance-based  brake  "bilure" 
information,  data  relating  to  the 
operational  characteristics  of  each 
prototype  machine  were  also  collected 
and  eveduated.  These  data  included 
setup  and  tear  down  times,  vehicle 
inspection  times,  maintenance 
requirements,  user  friendliness, 
calibration  procedures  and  resiilts, 
operator  skill-level  requirements  and 
information  to  generate  a  cost-benefit 
analysis.  A  key  source  of  data  was  the 
interviews  with  State  inspectors. 

The  preliminary  findings  £rom  the 
first  phase  of  the  prdtotype  brake  testing 
program  are  documented  in  an  interim 
report,  "Evaluation  of  Performance- 
Based  Brake  Testing  Technologies," 
December  1995.  FHWA-MC-96-004.  A 
copy  of  this  report  may  be  obtained  by 
contacting  one  of  the  individuals  listed 
at  the  be^nning  of  this  notice.  The 
interim  report  presents  findings  based 
upon  approximately  one  year  of  data 
bom  roller  dynamometers  used  in 
Colorado  and  Ohio,  and  a  flat  plate 
tester  in  Miimesota. 

West  Virginia  is  currently 
participating  in  the  field  test  evaluation 
of  a  roller  dynamometer,  Wisconsin  is 
collecting  data  on  a  flat-plate  tester,  and 
Maryland  and  Nevada  are  collecting 
data  on  breakaway  torque  testers. 
Connecticut  participated  in  the  testing 
of  a  roller  dynamometer  for  several 
months  but  elected  to  discontinue  its 
involvement  in  the  research  program. 
The  final  report  on  the  research  program 
will  be  published  in  1998. 


Determination  of  Eligibility  for  MCSAP 
Funding 

On  April  1.  1996.  the  FHWA  issued 
a  memorandiun  advising  agency  staff 
that  two  specific  performance-based 
brake  testing  machines  are  eligible  for 
funding  under  MCSAP.  The 
memorandum  indicated  that  the  devices 
are  prototypes,  and  are  approved  for 
screening  and  sorting  purposes  only. 
This  means  that  States  may  request 
MCSAP  funding  to  purchase  one  of  the 
approved  brake  testers  for  use  in 
screening  or  sorting  vehicles  at 
inspection  cites.  Vehicles  that  &il  the 
performance  test  would  be  inspected  to 
determine  the  reason  for  the  poor  test 
results.  Generally,  motor  carriers  cannot 
be  cited  for  brake-related  violations  of 
the  FMCSRs  solely  on  the  basis  of  the 
results  from  a  performance-based  brake 
tester.  Citations  are  based  upon  the 
specific  defects  or  deficiencies  fbund 
diuing  the  in-depth  inspection. 

The  FHWA  is  considering  the 
development  of  pass/fail  criteria  for 
braking  force  that  could  be  enforced  by 
Federal  and  State  officials  using 
performance-based  brake  testing 
technologies.  As  inspection  criteria  or 
regulations  are  developed  through  the 
rulemaking  process,  the  use  of  the 
performance-based  brake  testing 
machines  could  be  expanded  to  include 
enforcement  of  the  new  Federal  brake 
performance  standards.  The  new 
standards  would  be  an  alternative  to  the 
stopping  distances  from  32.2  kilometers 
per  hour  (20  miles  per  hour)  currently 
specified  in  49  CFR  393.52  but  rarely 
enforced  by  Federal  and  State  officials 
because  of  difficulties  in  performing 
such  tests  at  roadside.  If  brake  force 
standards  are  developed  through  the 
rulemaking  process,  the  States  would  be 
able  to  issue  citations  based  upon  the 
output  from  the  brake  testers. 

Tne  development  of  pass/fail  criteria 
for  braking  force  in  commercial  motor 


vehicles  will  be  considered  for 
rulemaking  but  will  not  be  a  topic  of 
discussion  at  the  meeting.  The  meeting 
will  focus  only  on  the  development  of 
functional  specifications  for  the  brake 
testing  technologies  to  ensure  that  the 
equipment  accepted  as  eligible  expenses 
under  the  MCSAP  are  capable  of 
accurately  measuring  brake  forces. 

Meeting  Information 

The  meeting  will  be  held  on 
December  8, 1997,  at  the  NHTSA's 
Vehicle  Research  and  Test  Center, 
located  near  the  intersection  of  State 
Routes  33  and  347,  East  Liberty,  Ohio. 
This  location  is  approximately  55  miles 
northwest  of  Columbus,  Ohio.  The 
meeting  is  scheduled  from  9:00  a.m.  to 
4:00  p.m.  The  NHTSAs  Vehicle 
Research  and  Test  Center  is  located  on 
the  grounds  of  the  Transportation 
Research  Center,  a  privately  owned 
facility  with  controlled  access.  All 
visitors  to  the  Transportation  Reseerch 
Center  must  be  registered  with  the 
security  office  and  wear  a  visitor's  badge 
at  all  times  while  on  the  premises. 
Therefore,  the  FHWA  requests  that  all 
interested  parties  contact  one  of  the 
individuals  listed  at  the  beginning  of 
this  notice  by  December  1  to  provide 
their  name  and  company  affiliation  so 
that  security  personnel  at  TRC  can  be 
notified  in  advance.  This  will  prevent 
delays  in  gaining  access  to  the  {acility. 

List  of  Subiects  in  49  CFR  Part  350 

Highway  safety.  Motor  carriers,  motor 
vehicle  safety. 

Anthoftty:  49  U.S.C  31136.  31502;  49  CFR 
1.48. 

Issued  on:  November  5, 1997. 
GflorRB  L.  Raagle, 

Associate  Administrator  for  Motor  Carriers. 
|FR  Doc.  97-29832  Filed  11-12-97;  8:45  am] 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  TWvlvw; 
Conwnsnt  RsQusst 

November  7. 1B97. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirementts)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agrictilture.  Office  of 
Information  and  Regiilatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503  aad  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  IX: 
20250-7602.  Comments  regardhig  these 
infiormation  collections  are  best  assured 
of  having  their  fiill  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  8ubmis8ion(s)  May  be 
obtained  by  calling  (202)  720-6746. 

An  agency  May  not  conduct  or 
sponsor  a  collection  of  informadon 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Agricultural  Marketing  Service 
Title:  Regulations  for  the  Donation  of 

Foods  for  use  in  the  United  States,  its 
Territories  and  Possesions  and  Areas 
Under  its  Jurisdiction  (7  CFR  Part  250). 

OMB  Control  Number:  0581-New. 

Summary  of  Collection:  The  State 
Option  Contract  is  completed  by 
cooperating  State  agencies.  The  States 
report  contractual  information  to  assure 
the  correct  billing  between  the  Agency 
and  the  State  agency. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  assure 
compliance  with  and  admiidstration  of 
the  SOC  program. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government 

Number  of  Respondents:  20. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  40. 

•  Food  Safety  and  Inspection  Service 
Title:  Processing  Procedures  and 

Quality  Control  Systems. 

OMB  Control  Number:  0583-0080. 

Summary  of  Collection:  The 
information  collection  addresses 
processing  procedures  for  meat  and 
poultry  products  and  quality  control 
systems. 

Need  and  Use  of  the  Information:  The 
information  is  necessary  to  ensure  that 
meat  and  poultry  products  are 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

Description  of  Respondents:  Business 
or  other  for-profit 

Number  of  Respondents:  6,186. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Daily. 

Total  Burden  Hours:  743,906. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Importation  of  Tomatoes  from 
France,  Morocco  and  Western  Sahara, 
Chile,  and  Spain. 

OMB  Control  Number  0579-New. 

Summary  of  Collection :  Each 
shipment  of  tomatoes  must  be 
accompanied  by  a  phytosanitaiy 
certificate  stating  that  the  tomatoes  were 
grown  in  registered  greenhouses. 

Need  and  Use  of  the  Information:  The 
information  will  provide  importers  and 
consumers  in  the  U.S.  with  additional 
sources  of  tomatoes  while  continuing  to 
provide  protection  against  the 
introduction  and  dissemination  of 
injurious  plant  pests. 


Description  of  Respondents:  Busioeu 
or  other  for-profit;  Individuals  or 
households;  Farms. 

Number  of  Respondents:  6. 

Frequency  of  Responses: 
Recordkeeping:  Reporting:  On  occasion. 

Total  Burden  Hours:  220. 

•  Animal  and  Plant  Heahh  Inspection 
Service 

Title:  Export  certification: 
Accreditation  of  non-Government* 
Facilities. 

OMB  Control  Number:  057»-New. 

Summary  of  Collection:  Non- 
government facilities  wishing  to  become 
accredited  laboratories  must  submit  an 
application  and  provide  information  on 
eqmpment  a  quality  manual,  and 
personnel  employed. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  provide 
additional  qualified  personnel  and 
laboratory  bcilities  to  conduct  export 
certification  activities. 

Description  of  Respondents:  Business 
or  other  for-profit 

Number  of  Respondents:  15. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  300. 
Donald  Hnkhar, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-29600  Filed  11-12-97;  8:45  an^ 
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DEPARTMBfT  OF  AGRICULTURE 

Anhnal  and  Plant  Hsatth  Inspsction 
Sarvlcs 

[Docfcat  No.  94-116-7] 

Agsncy  Infonnatton  Collection 
Activltiss;  OMB  Approval  Racelvod 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1095.  this 
notice  announces  the  Office  of 
Management  and  Budget's  approval  of  a 
collection  of  information  contained  in 
the  Animal  and  Plant  Health  Inspection 
Service's  final  rule  that  allows  fresh 
Hass  avocado  fruit  bom  Michoacan, 
Mexico,  to  be  imported  into  certain 
areas  of  the  United  States  under  certain 
conditions. 

FOR  FURTMER  MFORMATKM  CONTACT:  Ms. 
Cheryl  Jenkins,  APHIS  Information 
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Collection  Coordinator,  AIM,  APHIS, 
suite  2C42.  4700  River  Road  Unit  103, 
Riverdale,  MD  20737-1235,  (301)  734- 
5360. 

SUPP1.EMENTARY  INFORMATION: 

Background 

On  February  5, 1997.  we  published  a 
final  rule  in  the  Federal  Register  (62  FR 
5293-5315.  Docket  No.  »4-116-5) 
amending  7  CFR  319.56  to  allow  fresh 
Hass  avocado  fruit  bova  Michoacan, 
Mexico,  to  be  imported  into  certain 
arses  of  the  United  States  under  certain 
conditions.  That  rule  contains 
information  collection  requirements.  On 
October  23.  1997,  the  Office  of 
Management  and  Budget  (OMB) 
approved  the  collection  of  information 
requirements  with  respect  to  that  final 
rule  under  OMB  control  number  0579- 
0129  (expires  October  31,  2000). 

Done  in  Washington.  DC,  thl«  8th  day  of 
November  1997. 
Ckarlas  P.  Sc^wabe. 
Acting  Administrator,  Animal  and  Plant 
Heahh  Inspection  Service. 
[FR  Doc.  97-29870  Filed  ll-12-fl7;  8:45  am) 
MLUMQ  OOOe  M10-94-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Conaumer  Service 

Agancy  Information  Collection 
Activltiea:  Propoaed  Collection; 
Commant  Raquaat  Forma  FCS-683, 
VtflC  Farmers'  Market  Nutrition 
Program  Rnancial  Report  aiHJ  FCS- 
203,  W1C  Farmers'  Market  Nutrition 
Program  Recipient  Report,  and  WIC 
Farmers'  Market  Nutrition  Program 
Regulations. 

AGENCY:  Food  and  Constmier  Service, 

USDA 

action:  Notice 

SUMMAftY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Food  and 
Consimier  Service's  (FCS)  intention  to 
request  revision  and  extension  of  a 
currentiy  approved  information 
collection  pursuant  to  the  WIC  Fanners' 
Market  Nutrition  Program  Regulations. 
The  currentiy  approved  collection 
includes  the  WIC  Farmers'  Market 
Nutrition  Program  Financial  Report,  the 
WIC  Fanners'  Market  Nutrition  Program 
Recipient  Report  and  WIC  Farmers' 
Market  Nutrition  Program  Regulations. 
The  proposed  revision  and  extension 
will  include  a  reduction  in  overall 
burden  under  the  regulations  due  to 
previous  overestimation  of  costs  for 
some  reporting  items  and  a  reduction  in 
burden  for  the  Recipient  Report  based 


on  the  elimination  of  the  monthly 
reporting  requirement. 
DATES:  Comments  on  this  notice  must  be 
postmarked  by  January  12,  1998. 
ADDRESSES:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Barbara  Hallman,  Chief,  Policy  and 
Program  Development  Branch. 
Supplemental  Food  Programs  Division, 
Food  and  Consumer  Service.  USDA, 
3101  Park  Center  Drive,  Room  540, 
Alexandria,  Virginia  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval,  and  will  become  a 
matter  of  public  record. 
FOn  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  information  collection  forms 
and  instructions  should  be  directed  to: 
Bartiara  Hallman  or  Debra  Whitford. 
(703) 305-2730. 

StiPPLEMENTARY  INFORMATION: 

Title:  WIC  Farmers'  Market  Nutrition 
Program  Financial  Report,  WIC  Farmers' 
Market  Nutrition  Pro^^m  Recipient 
Report  and  WIC  Fanners'  Market 
Nutrition  Program  Regulations. 

OMB  Number:  0584-0447. 

Expiration  Date:  June  30.  1998. 

Type  of  Request:  Revision  and 
extension  of  a  Currentiy  Approved 
Collection  Form. 

Abstract:  Pursuant  to  section  17(m)(B) 
of  the  Child  Nutrition  Act  of  1966,  42 
U.S.C.  §  1786(m)(8).  section  248.23  of 
the  WIC  Fanners'  Market  Nutrition 
Program  (FMNP)  regulations  requires 
that  certain  Program-related  information 
be  compiled  and  submitted  to  FCS. 
Based  on  reassessment  of  our  previous 
calculations  for  reporting  and 
recordkeeping  for  the  FMNP.  we 
realized  that  we  had  overstated  the  time 
necessary  to  complete  some  reporting 
items.  In  addition,  respondents' 
experience  in  implementing  and 
administering  the  program  has  reduced 
the  cost  overall.  The  number  of     ^ 


estimated  hours  per  response  for 
selection  of  farmers/farmers'  markets 
has  been  reduced  frtim  2  hours  to  1  hour 
for  a  total  of  1.248  burden  hours.  The 
number  of  estimated  hours  per  response 
for  completion  of  the  State  Plan  has 
been  reduced  from  50  hours  to  30  hours 
for  a  total  of  900  burden  hours.  The 
overall  burden  for  FMNP  regulations 
has  been  reduced  from  5,952  hours  to 
4,664  houxs. 

The  burden  hours  for  completion  of 
the  FMNP  Recipient  Report  (FCS-203) 
have  been  decreased  from  1.5  hours  to 
1  hour  per  response  due  to  elimination 
of  the  requirement  for  monthly  recipient 
counts.  This  revision  allows  States  to 
report  aimual  totals  for  each  category  of 
information  indicated  on  the  form  rather 
than  entering  monthly  totals.  Due  to  the 
short,  seasonial  nature  of  the  program,  it 
is  administratively  more  efficient  for 
States  to  report  data  once  for  the  entire 
program  year  rather  than  on  a  monthly 
basis. 

Affected  Public:  State  Directors  of  the 
FMNP,  fanners  and  market  managers. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Number  of  Responses  Per 
Respondent:  39. 

Estimated  Total  Armual  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  response  for  the 
Financial  Report  {FCS-683);  1  hour  per 
response  for  the  Recipient  Report  (FCS- 
203);  and  76.5  hours  per  response  for 
other  program  reporting  requirements 
that  do  not  require  sp>ecific  forms. 
Examples  include,  but  are  not  limited  to 
the  submission  of  State  Plans, 
monitoring  requirements  and 
authorization  of  farmers  and  markets. 
These  requirements,  together  with  the 
financial  and  recipient  reporting 
requirements;  give  an  overall  total  of 
80.5  hours  per  response.  These  totals 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Dated:  October  30. 1997. 
Yvelle  S.  Jackson, 

Acting  Administrator,  Food  and  Ck>nsumer 

Service. 

(FR  Doc.  97-29871  Filed  11-12-97;  8:45  am] 

BILUNQ  CODE  MIO-SO-U 
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DEPARTMENT  OF  AGRICULTURE 

Forast  Sarvica 

Environmantal  Statamants; 
Availability,  ate:  Eldorado  National 
Forast,  CA 

agency:  Forest  Service,  USDA. 
ACTION:  Revision  of  notice  of  intent  to 
prepare  em  environmental  impact 
statement. 


:  On  November  7, 1989,  the 
Forest  Service  filed  a  notice  of  intent  in 
the  Federal  Register  to  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  management  of  oCT-highway 
vehicle  use  in  the  Rock  Creek  area, 
Eldorado  National  Forest,  Georgetown 
Ranger  District,  El  Dorado  County, 
California.  An  update  was  filed  in  the 
Federal  Register  on  March  5, 1996  to 
update  the  expected  date  for  release  of 
the  draft  EIS  (DEIS),  provide  a  list  of 
issues  and  alternatives  considered,  and 
to  note  that  the  scope  was  expanded  to 
include  non-motorized  uses  (hiking, 
equestrians,  and  mountain  bikes)  in 
response  to  public  comments.  Notice  of 
availability  of  the  Rock  Creek 
Recreational  Trails  DEIS  was  filed  in  the 
Federal  RagialBr  on  April  26, 1996. 
Anothw  Ufxlate  vn»  filed  in  the  Federal 
WegiMar  on  August  4, 1997.  to  notify  the 
piwlic  diat  changes  were  inade  to  the 
alternatives  in  response  to  comments  on 
the  DEIS,  and  that  a  Revised  Draft  EIS 
(RDEIS)  was  being  prepared.  Since  then, 
it  was  determined  that  five  of  the  six 
alternatives  under  consideration  would 
reqvure  nonsignificant  amendments  to 
the  Eldorado  National  Poieet  Land  and 
Resources  Management  Plan  (LMRP). 
For  this  reason,  ue  responsible  offidtal 
has  been  changed  from  the  Georgetown 
District  Ranger  to  the  Eldorado  NaticHial 
Forest  Sup^risor.  This  notice  is  filed  to 
notify  interested  parties  of  the 
nonsignificant  amendments  under 
consideration,  the  change  in  responsible 
oCBdal,  and  the  new  expected  release 
date. 

DATES:  The  RDEIS  is  eiqiected  to  be  filed 
with  the  Environnmital  Protection 
Agency  (EPA)  and  available  for  public 
review  in  November  1997.  At  that  time 
EPA  wiU  publish  a  notice  of  availability 
in  the  Federal  Regialer.  The  public 
comment  period  on  the  RDEliS  would 
normally  be  45  days  from  the  date  of 
EPA's  notice  of  availability  in  the 
Federal  Bagialar  however,  the  comment 
period  will  be  extended  to  60  days. 
ADDRESSES:  John  Phipps,  Forest 
Supervisor,  Eldorado  National  Forest, 
100  Fomi  Road,  Placendlle.  CA  95667. 
TOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  or  requests  for  copies  of 


the  EIS  to  Linda  Eariey, 
Interdisciplinary  Team  Leader, 
Georgetown  Ranger  District,  7600 
Wentworth  Springs  Road,  Georgetown, 
California.  95634;  phone  (916)  333- 
4312. 

SUPPLEMBfTARY  NIFORMATION:  Work  on 
the  EIS  began  in  1989  with  a  study  of 
impacts  to  the  Pacific  Deer  Herd.  Since 
that  time  the  deer  study  has  been 
completed,  issues  identified,  alternative 
management  plans  developed,  and 
extensive  data  collection  and  analysis 
conducted.  The  draft  Rock  Creek 
Recreational  Trails  EIS  was  released  for 
public  comment  in  April  1996. 

The  draft  EIS  analyzed  alternative 
management  plans  for  all  types  of 
recreation  uses  on  the  trails:  hiking, 
equestrians,  mountain  bikes,  and  OHVs. 
The  need  to  look  at  all  uses  of  the  trails 
arose  from  concerns  that  other  types  of 
recreation  use  may  have  some  of  the 
same  impacts  as  OHVs;  as  well  as 
concerns  about  compatibility  of  uses. 
Another  concern  identified  in  the 
analysis  is  open  road  densities  which 
exceed  limits  established  in  the 
Eldorado  National  Forest  Land  and 
Resource  Maitagement  Plan  (LRMP). 
Because  the  EIS  analyzes  road  and  trail 
densities,  and  because  the  EIS  proposes 
designation  of  both  open  and  closed 
roads  for  OHV  use,  it  was  decided  that 
proposals  for  road  closures  to  meet  the 
LRMP  management  direction  would 
also  be  analyzed  in  this  EIS. 

The  following  issues  identified  during 
scoping  for  this  EIS  were  used  to 
develop  and  compare  alternative 
management  plans. 


1.  Erosion:  The  bare  soils  on  road  and 
trail  sur&ces  create  a  potential  for 
erosion.  The  amount  of  erosion  may  be 
affected  by  total  miles  of  roads  and 
trails,  soil  tjrpe.  trail  location,  design, 
maintenance,  grade,  vegetative  cover, 
type  and  intensity  of  use.  and  use  in 
excessively  dry  conditions.  Use  in 
excessively  wet  conditions  may  cause 
rutting  which  will  accelerate  erosion  by 
channeling  water. 

2.  Water  Quality:  Erosion  of  soils  can 
impact  water  quality  by  adding 
sedimentation  to  streams. 
Sedimentation  may  be  affected  by 
erosion  from  trails,  design  of  stream 
^>proaches  and  crossings,  and 
proximity  of  trails  to  streams.  Another 
potential  impact  to  water  quality  from 
use  of  trails  is  the  risk  of  oil  or  friel 
spills  at  stream  crossings. 

3.  Wildlife  Species:  Use  of  the  trails 
has  the  potential  to  impact  wildlife 
species  primarily  through  disturbance 
by  hiunan  presence  or  iH)ise.  Road  and 
trail  densities  influence  the  potential 
disturbance  by  providing  increased,  or 
decreased  access  into  the  area.  - 


4.  Air  Quality:  Air  quality  may  be 
affected  by  emissions  from  motorized 
vehicles  as  well  as  dust  from  use  of 
roads  and  trails. 

5.  Noise:  The  sound  of  OHVs  is 
unacceptable  to  many  people,  and 
therefore  may  have  a  negative  impact  on 
adjacent  landowners  and  the  experience 
of  other  Forest  users.  The  sound  of 
OHVs  may  also  contribute  to 
disturbance  of  wildlife. 

6.  Opportunity  and  Quality  of  the 
Recreation  Experience:  The  quality  of 
the  recreation  experience  may  be 
affected  by:  the  condition,  variety,  and 
level  of  challenge  of  the  trails;  the 
availability  of  staging  areas  and  the  level 
of  development  there;  other  uses 
allowed  on  the  trails;  and  the  aesthetics 
of  the  trail  experieiure.  Opportunity  for 
recreation  is  determined  by  the  trail 
mileage  available  and  uses  allowed  on 
each;  the  nimiber  and  size  of  recreation 
events  allowed;  and  the  frequency  and 
dtiration  of  trail  closures.  __^ 

7.  Health  and  Safety:  Safis^  may  be 
affected  by  a  variety  of  fectors.  Width  of 
trails  may  affect  speeds  traveled,  and 
therefore  risk  of  accidents.  Intersections 
of  roads  and  trails  may  pose  increased 
risks  of  accidents.  Combination  of 
equestrian  and  mountain  bilce  use  on 
trails  may  pose  a  risk  since  bikes  come 
up  quietly  and  may  startle  horses.  Two- 
way  traffic  poses  a  risk  for  OHVs  since 
they  caimot  hear  each  other  coming, 
which  could  result  in  a  bead-on 
collision.  C3iipsealing  of  road  surfaces 
poses  a  risk  to  equestricms  due  to  the 
slippery  contact  between  the  chipseaJ 
and  the  horseshoes.  Trail  structures 
such  as  gabions  and  cinderblocks  may 
also  pose  a  risk  to  horses.  Health  may 
be  affected  by  availability  of  drinking 
water  and  sanitation  fiKilities  frir 
recreationists. 

8.  Aisi:  of  Fire:  Risk  of  fire  is  increased 
by  human  activity  sudi  as  campfires 
and  smoking  that  may  be  associated 
with  use  of  trails.  Internal  combustion 
engioes,  such  as  OHVg  also  increase  the 
risk,  particularly  if  proper  spark 
azresteis  are  not  in  place. 

9.  Funding:  Levels  of  funding 
available  affects  the  abilify  to  m«int«iii 
trails  properly,  the  number  of  trails  that 
can  be  maintained,  ahility  to  construct 
trails,  ability  to  effectively  rehabilitate 
closed  trails,  the  amount  of  monitoring 
that  can  be  conducted,  and  the  level  of 
law  enforcement  that  can  be 
maintained.  These,  in  turn,  afiiact  the 
ability  to  implement  the  chosen 
alternative  and.  therefore,  to  protect  the 
environment  and  the  quality  of  the 
recreation  experience. 

The  following  alternatives  are 
analyzed  in  the  revised  draftEIS: 
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AhematiTe  1 — No  Action 

This  alternative  would  continue  the 
current  management  of  the  Rock  Creek 
Trails.  Most  trails  in  the  area  are 
multiple  use,  open  to  all  four  use  types: 
hiking,  equestrians,  mountain  bik»s,  and 
OHVs.  There  are  approximately  136 
miles  of  multiple  use  routes  (roads  and 
trails)  and  5  miles  of  routes  restricted  to 
non-motorized  uses.  The  current 
management  plan  includes  closure  of 
the  critical  deer  winter  range  to  OHVs 
and  mountain  bikes  from  generally 
November  1  to  May  1  each  year.  Trails 
are  also  closed  to  OHVs  during  wet 
weather  conditions.  This  alternative 
would  require  a  nonsignificant  LRMP 
amendment  to  increase  the  open  road 
density  limit  in  the  Rock  Creek  area  to 
3.25  miles  p^  square  mile. 

Altemative  2— No  OHV  Use 

OHV  use  would  be  eliminated  in  this 
altemative.  There  would  be 
approximately  46  miles  of  non- 
motorized  routes  available. 
Approximately  33  miles  of  roads  would 
be  closed.  Trails  would  be  closed  to 
equestrians  and  mountain  bikes  during 
wet  weather  conditions,  and  staging 
areas  in  the  critical  deer  winter  range 
would  be  closed  from  February  1  to  May 
1.  Up  to  two  large  recreation  events, 
with  up  to  300  participants,  would  be 
allowed  each  year  for  each  non- 
motorized  use  type. 

Altematrve  3 — Increased  Multiple  Use 
Recreation 

This  altemative  reduces  trail  closures 
and  allows  the  maximum  trail  density. 
Approximately  130  miles  of  multiple 
use  routes  would  be  available,  and  15 
miles  of  non-motorized  routes. 
Approximately  30  miles  of  roads  would 
be  closed.  There  would  be  no  closure  of 
the  critical  deer  winter  range.  Wet 
weather  closures  would  apply  to  OHVs, 
equestrians,  and  mountain  bikes.  Up  to 
two  large  recreation  events  per  year, 
with  up  to  500  participants  each,  would 
be  allowed  for  each  use  type.  This 
Altemative  would  require  a 
nonsignificant  LRMP  amendment  to 
designate  the  staging  areas  as  developed 
recreation  sites,  and  to  establish  a 
vegetation  buffer  along  the  trails.  These 
amendments  would  apply  to  the  Rock 
Creek  area  only. 

Altemative  4 — Separated  Multiple  Use 
Recreation 

This  altemative  addresses  concerns 
about  shared  use  of  trails  by  different 
types  of  uses.  The  system  would  include 
approximately  86  miles  of  multiple  use 
routes,  17  miles  of  non-motorized 
routes,  5  miles  of  hiking  only  routes, 
and  11  miles  of  hiking  and  equestrian 


routes.  Approximately  28  miles  of  roads 
would  be  closed.  Staging  areas  in  the 
critical  deer  winter  range  would  be 
closed  from  February  1  to  May  1.  Trails 
would  be  closed  to  OHVs,  equestrians, 
and  mountain  bikes  during  wet  weather 
conditions.  One  large  recreation  event 
would  be  allowed  per  year  for  each  use 
type,  with  up  to  300  participants  in 
each.  This  Altemative  would  require  a 
nonsignificant  LilMP  amendment  to 
designate  the  staging  areas  as  developed 
recreation  sites,  to  close  staging  areas  in 
the  critical  deer  winter  range  from 
Febmary  1  to  May  1,  and  to  prohibit 
OHV  use  on  trails  when  the  Sale 
Activity  Level  is  4  or  5.  These 
amendments  would  apply  to  the  Rock 
Creek  area  only. 

Altemative  5 — ^Reduced  Multiple  Uae 
Recreation 

This  altemative  includes 
approximately  71  miles  of  multiple  use 
routes  and  28  miles  of  non-motorized 
routes.  Approximately  34  miles  of  roads 
would  be  closed.  Routes  in  the  critical 
deer  winter  range  would  be  closed  to  all 
uses  from  November  10  to  May  1  of  each 
year.  Roads  and  trails  would  be  closed 
to  OHVs,  equestrians,  and  mountain 
bikes  during  the  Forest  seasonal  road 
closures  (generally  November  through 
March).  Trails  would  be  closed  to  OHVs 
during  Forest  fire  restrictions  (generally 
August  and  September).  Large 
recreation  events  with  over  75  people 
involved  would  be  prohibited.  This 
Altemative  would  require  a 
nonsignificant  LRMP  amendment  to 
designate  the  staging  areas  as  developed 
recreation  sites,  to  close  staging  areas  in 
the  critical  deer  winter  range  &om 
November  10  to  May  1,  to  close  trails  to 
OHVs  during  Forestwide  fire 
restrictions,  to  close  trails  in  the  critical 
deer  winter  range  to  all  uses  from 
November  10  to  May  1,  to  prohibit  large 
recreation  events,  and  to  limit  OHV 
soimd  levels  to  94  dB  using  20-inch 
SAE  )1287  test  methods.  These 
amendments  would  apply  to  the  Rock 
Creek  area  only. 

Altemative  6 — "Carrying  Capacity" 
Altemative 

This  altemative  was  developed  based 
on  a  review  of  effects  of  other 
alternatives.  The  goal  of  the  altemative 
is  to  maximize  recreation  opportunity 
while  providing  protection  of  the 
natural  resources.  The  system  would 
include  approximately  111  miles  of 
multiple  use  routes,  and  14  miles  of 
non-motorized  routes.  Approximately 
34  miles  of  roads  would  be  closed. 
Routes  would  be  closed  to  OHVs, 
equestrians,  and  mountain  bikes  during 
wet  weather  conditions.  Vegetation 


treatments,  including  mastication  of 
brush  and  understory  burning,  would  be 
implemented  on  the  critical  deer  Mrinter 
range  to  improve  the  quantity  and 
qucdity  of  forage  for  the  wintering  deer. 
The  critical  deer  winter  range  would  be 
divided  into  two  zones:  north  and 
south.  Routes  in  the  south  would  be 
closed  to  OHVs  and  mountain  bikes 
htjm  November  10  to  May  1  each  year. 
Deer  use  would  be  monitored  and  the 
seasonal  deer  closure  reevaluated  in  five 
years.  Up  to  two  recreation  events,  with 
up  to  300  participants,  would  be 
allowed  each  year  for  each  type  of  use. 
This  Altemative  would  require  a 
nonsignificant  LRMP  amendment  to 
designate  the  staging  areas  as  developed 
recreation  sites,  and  to  close  the 
Crossier  Loop  Staging  Area  from 
November  10  to  May  1.  These 
amendments  would  apply  to  the  Rock 
Creek  area  only. 

)ohn  Phipps,  Forest  Supervisor, 
Eldorado  National  Forest,  Eldorado 
National  Forest,  is  the  responsible 
official. 

The  revised  draft  HIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  in  November  1997.  At 
that  time  the  EPA  will  publish  a  notice 
of  availability  of  the  revised  draft  EIS  in 
the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
would  normally  be  45  days  from  the 
date  EPA's  notice  of  availability  appears 
in  the  Federal  Register;  however,  the 
comment  period  will  be  extended  to  60 
days.  It  is  very  important  that  reviewers 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  revised  draft 
EIS  should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Enviroimiental  Quality  Regulations 
for  implementing  the  procediual 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.v. 
NRDC.  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  v.  Model,  803F.2d  1016, 1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Hanis,  490  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is 
to  ensure  that  substantive  comments 
and  objections  are  made  available  to  the 
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Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 
Comments  received,  including  names 
and  addresses  of  those  who  comment, 
will  be  considered  part  of  the  public 
record  on  this  proposed  action  and  will 
be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d).  any  person 
may  request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  the  confidentiality  may 
be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  Agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  five  days. 

After  the  comment  period  ends  on  the 
revised  draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  filial  EIS.  the 
final  EIS  is  scheduled  to  be  completed 
in  March  1998.  The  Forest  Service  is 
required  to  respond  in  the  final  EIS  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider 
the  comments,  responses,  disclosure  of 
environmental  consequences,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and 
rationale  in  the  Record  of  IDecision.  That 
decision  will  be  subject  to  appeal. 

Dated:  November  3, 1897. 

Raymond  E.  Laboa, 

Acting  Forest  Supervisor,  Eldorado  National 
Forest. 

(FR  Doc  97-29791  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  a  Meeting  To 
Discuss  an  Opportunity  To  Join  a 
Cooperative  Research  and 
Devetopment  Consortium  on 
Brachytherapy  Manufacturing 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  National  Institiite  of 
Standards  and  Technology  (NIST) 
invites  interested  parties  to  attend  a 
meeting  on  December  9, 1997  to  discuss 
the  possibility  of  setting  up  a 
cooperative  research  consortium  on 
Brachytherapy  Manufacturing 
Technology.  The  goal  of  the  consortium 
is  to  identify  critical  indiistrial  needs  for 
NIST  to  be  involved  in  source  dosimety 
modeling,  developing  necessary 
standards  and  standard  reference 
materials,  and  developing  and 
disseminating  systems  for  performing 
automated  high  accuracy  dosimety 
measurements  and  calculations. 
DATES:  The  meeting  will  take  place  on 
December  9, 1997  at  10:00  a.m. 
Interested  parties  should  contact  NIST 
to  confirm  their  interest  at  the  address, 
telephone  number  or  FAX  number 
shown  below. 

ADDRESSES:  The  meeting  will  take  place 
and  inquiries  should  be  sent  to  Room 
C301,  Building  245,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MB  20899-0001. 
FOR  FURTHER  MF0RMAT10N:  Christopher 
Scares.  301-975-5589;  FAX  301-869- 
7682 

SUPPLEMENTARY  INFORMATKM:  Any 
program  undertaken  will  be  within  the 
scope  and  confines  of  The  Federal 
Technology  Transfer  Act  of  1986  (Public 
Law  99-502.  15  U.S.C.  3710a),  which 
provides  federal  laboratories  including 
NIST,  with  the  autfaorify  to  enter  into 
cooperative  research  agreements  with 
qualified  parties.  Under  this  law.  NIST 
may  provide  "personnel,  service, 
facilities,  equipment,  or  other  resources 
with  or  without  reimbursement  (but  not 
funds  to  non-federal  parties)" — to  the 
cooperative  research  program. 

Members  will  be  expected  to  make  a 
contribution  to  the  consortiimi's  efforts 
in  the  form  of  personnel,  data,  and/or 
funds.  This  is  not  a  grant  program. 

The  R&D  staff  of  each  industiial 
partner  in  the  Consortium  will  be  able 
to  interact  with  NIST  researchers  on 
generic  measurement  needs  in  the 
industry  for  specific  brachytherapy 


source  designs.  The  industrial  partners 
will  also  be  able  to  schedule  at  NIST 
collaborative  projects  in  which  they 
could  participate.  All  partoers  will 
receive  a  copy  of  all  non-proprietary 
data  on  all  materials  measured.  All 
I>artner8  will  have  a  certain  amount  of 
NIST  measurements  made  on  materials 
they  request  All  partners  have  some 
influence  as  to  the  type  and  accuracy  of 
the  measurements  and  calculations 
pursued  by  the  consortium. 
Development  of  standard  reference 
materials  suitable  for  use  for  the  range 
of  activities  and  radioisotopes  and 
photon  energies  appropriate  for  use  in 
brachytherapy  in  accordance  with  U.S. 
regulatory  protocols  and  accepted 
standard  protocols  is  an  inte^al  part  of 
the  missiofi  of  the  NIST  Brachytherapy 
Manufactviring  Technology  Consortium. 

Dated:  November  6, 1997. 
Elaine  Buntra-Mine*, 
Director,  Program  Office. 
(FR  Doc.  97-29883  Filed  11-12-97;  8:45  am] 

BIUMQ  COM  3610-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(Oodwt  Na  97082820e-72C2-«2:  LD. 
072997q 

Scup  and  Black  Sea  Bate;  Interstate 
'Fishery  Management  Plans; 
Cancellation  of  Moratorium 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  determination  of 

compliance;  cancellation  of  moratorium. 

SUMMARY:  In  accordance  with  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  of  1993  (Act),  the 
Federal  moratoriimi  on  fishing  for  scup 
and  black  sea  bass  in  the  coastal  waters 
of  the  State  of  Maryland  and  the 
Commonwealth  of  Massachusetts  that 
would  have  been  effective  on  November 
15,  1997,  is  cancelled.  The  Secretary 
was  notified  by  the  Atiantic  States 
Marine  Fisheries  Conunission 
(Commission)  that  because  Maryland 
and  Massachusetts  are  now  in 
compliance  with  the  provisions  of  the 
Commission's  Interstate  Fishery 
Management  Plans  (FMPs)  for  scup  and 
black  sea  bass,  that  it  was  withdrawing 
its  findings  and  determinations  of 
noncompliance.  The  Secretary  concurs. 
Accordingly,  the  moratorium  is 
cancelled. 

DATES:  Effective  November  14, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Schaefer,  Chief.  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries.  NMFS.  301^27-2014. 
SUPPLEMENTARY  INFOfMATION: 

Background 

On  September  12. 1997,  NMFS 
published  a  document  in  the  Federal 
Register  (FR)  (62  PR  48060)  announcing 
the  Secretary's  determination  that  the 
State  of  Maryland  and  the 
Commonwealth  of  Massachusetts  were 
not  in  compliance  with  the 
Commission's  FMPs  for  scup  and  black 
sea  bass.  In  the  dociunent  a  moratorium 
was  declared  on  fishing  for  these  two 
species  in  Maryland  and  Massachusetts 
state  waters,  effective  November  15, 
1997,  if  Maryland  and  Massachusetts 
were  not  in  compliance  by  November  1 , 
1997.  Details  were  provided  in  the 
September  12, 1997,  FR  document  and 
are  not  repeated  here. 

The  Act  specifies  that,  if,  after  a 
moratorium  is  declared  with  respect  to 
a  State,  the  Secretary  is  notified  by  the 
Commission  that  it  is  withdrawing  the 
determination  of  noncompliance,  the 
Secretary  shall  immediately  determine 
whether  the  State  is  in  compliance  with 
the  applicable  plan(s).  If  the  State  is 
determined  to  be  in  compliance,  the 
moratorium  shall  be  terminated. 

Activities  Pursuant  to  the  Act 

On  October  31, 1997,  the  Secretary 
received  letters  from  the  Commission 
prepared  pursuant  to  the  Act.  The 
Commission's  letters  stated  that  the 
State  of  Maryland  and  the 
Commonwealth  of  Massachusetts  had 
now  in  effect  regulations  on  scup  and 
black  sea  bass  implementing  the 
provisions  of  the  Commission's  FMPs, 
and,  therefore,  the  Commission  was 
withdrawing  its  determinations  of 
noncompliance.  In  addition,  upon 
further  evaluation  of  the  noncompliance 
statxis  of  the  Commonwealth  of 
Massachusetts,  the  Secretary  has 
determined  that  Massachusetts  had  in 
place  the  proper  permit  and  reporting 
requirements  for  scup.  and,  therefore, 
was  not  out  of  compliance  on  these 
measures. 

Cancellation  of  the  moratorium 

Based  on  the  Commission's  October 
31, 1997,  letter,  and  information 
received  from  the  State  of  Maryland,  the 
Commonwealth  of  Massachusetts,  and 
the  Department  of  Interior's  U.S.  Fish 
and  Wildlife  Service,  the  Secretary  has 
determined  that  Maryland  and 
Massachusetts  are  now  in  compliance 
with  the  Commission's  FMPs  for  scup 
and  black  sea  bass.  Therefore,  the 
moratorium  on  fishing  for  these  species 


in  Maryland  and  Massachusetts  state 
waters  is  canceled. 

Dated:  November  6, 1997. 
David  L.  Evans. 

Deputy  Assistant  Administrator  for  Fisheriea, 
National  Marine  Fisheries  Service. 
IFR  Doc.  97-29877  Filed  11-7-97;  4:04  pm) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Bahrain 

November  6, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  13, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt^MENTARY  INFORMATION: 

Antfaority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854):  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Categories  338/ 
339  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  68241,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  6, 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufoctured  in  Bahrain  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1997  and  extends  through 
December  31, 1997. 

Effective  on  November  13, 1997,  you  are 
directed  to  increase  the  limit  for  Categories 
338/339  to  581,866  dozen ',  as  provided  for 
under  the  Uruguay  Round  Agreements  Act 
and  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.97-29879  Filed  11-12-97;  8:45  am) 
BOJJNQCOOC  361<MM-f 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umlts  for  Certain  Cotton,  Wool.  Man- 
Made  Fiber,  Silk  Blend  and  Ottm 
Vegetable  Fiiser  Textile  Products 
Produced  or  Manufactured  in  Burma 
(Myanmar) 

November  6, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 


<  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1996. 
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Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Section  204  of  the  Agriculttiral 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Burma  (Myanmar)  and  exported  diuing 
the  period  January  1, 1998  through 
December  31, 1998  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  availability  of 
the  1998  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impienientation  of  Textile 
Agreenwnta 

November  6, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  coiuumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Burma  (Myanmar)  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  levels  of  restraint 


Category 

Twelve-month  restraint 
limit 

34(V640 

342/642 

347/348 

351/651  

448 

97,791  dozen. 
26,414  dozen. 
137,005  dozen. 
41 ,51 3  dozen. 
2,410  dozen. 

Categofy 

Twelve-month  restraint 
limit 

647/648«47 

25,548  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  piusuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  4, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  foil  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-29875  Filed  11-12-97;  8:45  am] 
BHJJNO  COM  aeio-oa-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Colombia 

November  6, 1997. 

AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt-EMENTARY  INFORMATION: 

Authorit3r:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.Q  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 


The  import  restraint  limits  for  textile   - 
products,  produced  or  manufactured  in 
Colombia  and  exported  during  the 
period  January  1, 1998  throu^ 
December  31, 1998  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Conunissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  implwi»»ntatiffn  of  Tcxtila 
Agreements 
November  6, 1997. 
Commissioner  of  Ctistoms, 
Department  of  the  Treasury,  Waahiitgton,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Roimd  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  filwr  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  restraint  limits: 


Categofy 

315 

443 

23.696,384  square  meters. 
127,799  numbers. 

The  limits  set  forth  above  are  subject  to 
adjustment  pivsuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  4, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
l>een  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
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to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  af&irs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.97-29876  Filed  11-12-97;  8:45  am] 
BIUJNQCOOC  361fr-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Suspension  of  Group  II 
Restriction  for  Certain  MarvMade  Rber 
Textile  Products  Produced  or 
Manufactured  in  India 

November  6,  1997. 

agency:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending 

sus{>ension  of  the  Group  II  restriction 

for  certain  products  from  India. 

EFFECTIVE  DATE:  lanuary  1. 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 

Mennitt,  International  Trade  Specialist, 

Office  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  a^  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act 

A  document  published  in  the  Federal 
Register  on  March  31.  1997  (62  FR 
15159)  announces  suspension  of  the 
Croup  n  restriction  for  rayon  filament 
yam  in  HTS  number  5403.31.0040  in 
Category  606  from  India  for  the  period 
March  31, 1997  through  December  31, 
1997. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  decided  to  extend  the  suspension 
for  the  twelve-month  period  beginning 
on  January  1, 1998  and  extending 
through  December  31,  1998.  A  visa  is 
still  required  for  this  product. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  imports  in  HTS  number 
5403.31?0040  from  India  or  to  comment 
on  domestic  production  or  availability 
of  products  included  in  HTS  number 
5403.31.0040  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Troy  H.  Cribb,  Chairman,  Committee 


for  the  Implementation  of  Textile 
Agreements.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  frx>m  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996). 
Trojr  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioii  of  Textile 
Agreements 

November  6,  1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Effective  on  January  1 , 
1998,  man-made  fiber  textile  products  in 
HTS  5403.31.0040  in  Category  606,  in  Group 
n,  produced  or  manufactured  in  India  and 
exported  during  the  twelve-month  period 
begiiming  on  January  1. 1998  and  extending 
through  December  31. 1998,  shall  not  be 
8ub)ect  to  the  Group  D  quota  established  for 
the  1998  period.  A  visa  is  still  required  for 
^lis  product. 

For  U.S.  Customs'  administrative  purposes, 
the  remaining  HTS  numbers  in  Category  606 
shall  be  designated  Category  606(1) '. 

To  facilitate  implementation  of  the 
Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  I  request  that,  effective  on 
January  1, 1998,  entry /entry  summary 
procedures  be  required,  and  that  you 
continue  to  count  imports  for  consumption 
and  withdrawals  from  warehouse  for 
consumption  of  textile  products  in  HTS 
number  5403.31.0040  in  Category  606(2)', 
produced  or  manufactured  in  India  and 


>  Category  606(1):  all  HTS  numbers  except 
5403.31.0040  (Category  606(2)). 

'Category  606(2):  only  HTS  number 
5403.31.0040. 


exported  during  the  period  March  31, 1997 
through  December  31. 1997. 

Also  effective  on  January  1, 1998, 1  request 
that  entry/entry  sununary  procedures  be 
required,  and  that  you  count  imports  for 
consumption  and  withdrawals  from 
warehouse  for  consumption  of  textile 
products  in  HTS  number  5403.31.0040  in 
Category  606(2),  produced  or  manufactured 
in  India  and  exported  during  the  period 
January  1. 1998  through  December  31. 1998. 

Inasmuch  as  these  im(x>rts  may  later  be 
charged  against  the  Group  n  level,  it  is 
important  that  an  accurate  count  be  taken. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-29896  Filed  11-12-97;  8:45  am] 
BIUJNOCOOE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fit>er  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  India 

November  6,  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultiual  Act  of  1956,  as  amended  (7 
U.S.C.  1854):  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Haimonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Regbtv  notice  61  FR  66263. 
published  on  December  17. 1996).  Also 
see  61  FR  68143,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Rotmd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TrofaOAk, 

Chaiman,  Committee  for  the  Implaiwntation 
of  Textile  Agreements. 


farthelBpl 


oTTotik 


Novamber  6. 1997. 
Commissioner  of  Custoou. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissionar  This  diractive 
amends,  but  does  not  cancaL  tba  diractiva 
issued  to  you  on  Dacamber  20, 1996,  by  tha 
Chainnan,  Committae  for  the  Implemantatimi 
of  Taxtiie  Agreements.  That  diractiva 
coDcams  imports  of  certain  cotton,  man- 
mada  fiber,  silk  bland  and  other  vegetable 
fiber  textiles  and  taxtiie  products,  produced 
or  manufiKrtured  in  India  and  exported' 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
Oacember  31, 1997. 

EfllBCtiva  on  November  13, 1997,  you  are 
diractad  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


218 

219 

314 

315 

334/834 
33S«35 
336«36 

338/339 
34(VB40 
342/642 
351/651 

363 

369-02 
369-S3 

641  

647/648 


Adjusted  iwelve-flfKxrth 

level' 


11,140,199  squve 

meters. 
63,803,062  square 


7,163,193  square  me- 
ters. 

12,236.009  square 
meters. 

143.977  dozen. 

507.735  dozen. 

900.539  dozen. 

3,899.054  dozen. 

1.996.493  dozen. 

1.210,095  dozen. 

265,272  dozen. 

42,398,013  numbers. 

1,250,947  kitograms. 

510.233  kilograms. 

1,321,069  dozen. 

462,706  dozen. 


Category 


Group  II 

200,201,220-229, 
237,  239,  300, 
301,330-333. 
349,  350,  352, 
359-362,600- 
607,611-629, 
630-633,638, 
639,643-646, 
649, 660,  662, 
659,  666-0«,  666, 
669,  670,  and 
831-859,  as  a 
group. 


Adjusted  twelve-morrth 


110,796,603  square 
meters  equi^lent 


*TYie  Bmils  have  not  been  adjusled  to  ac- 
count lor  any  imports  exported  allar  December 
31   1M6 

^Cetegory  36&-0:  only  HTS  numbers 
6302.60.0010.  6302.91. 0006  and 

6302.91.0045. 

^Celeoory  360-S:  only  HTS  number 
6307.162005. 

^Category  665-0:  aN  HTS  numbers  exoepi 
5702.10.9030.  5702.42.2020.  5702^.0010 
and  5703.20.1000  (rugs). 

The  Committee  for  tha  Implementation  of 
Textile  Agreements  has  determined  that 
theaa  actions  Call  within  tha  foreign  afidrs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely. 

Troy  R  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-29898  Filed  11-12-97;  8:45  am] 

SajJMO  oooc  asifr4M-F 


COMMITTEE  FOR  THE 
IMPLEMEHTATION  OF  TEXTILE 
AQREEMENT8 

Announcamant  of  Import  0— train! 
Umita  for  Certain  Cotton  and  Man- 
Mada  FIbar  Taxtila  Producia  Produced 
or  Manulaeturad  in  Ktraratt 

November  6, 1997. 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Ctistoms  estabUshing 
limits. 

EFFECTIVE  OATE:  January  1, 1998. 

FOR  FURTHER  MPORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMBITARY  INFORMATION: 


Anthocily:  Section  204  of  tha  Apicultuial 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amnded. 

The  import  restraint  limits  for  textile 
products,  produced  or  manu£actured  in 
Kuwait  and  exported  during  the  period 
January  1, 1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreement  on 
Textiles  and  ClothinsTATC). 

In  the  letter  pubUsBed  below,  the 
Chainnan  of  OTA  directs  the 
Commissioner  of  Customs  to  estaUish 
the  UmiU  for  the  1998  period.  The  1996 
level  for  Category  361  is  zoo. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  lagialer  notice  61  FR  66263. 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
TtajrACriUk. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

for  tha  Impbmeatatioii  of  Textile 


November  S,  1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washirtgton.  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
efiiBctive  on  January  1, 1998,  entry  into  tha 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufoctured  in  Kuwait  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
folknring  levels  of  restraint: 


C-egory 

Twetve-monlh  restraint 
limit 

34<1«40 

341/841  ....: 

381  „ 

272,125  rtnrea 
149,669  dozen. 
-0- 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  4, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
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products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
Umm  actions  foil  within  the  foreign  af&irs 
gxcaption  to  the  rtiiemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely. 

Troy  R  Cribb, 

Chairman,  CommJttee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-29899  Filed  11-12-97;  8:45  am) 

BHJJNQ  COOC  3S1»-0fl-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Mart- 
Made  FitMT  Textile  Products  Produced 
or  Manufactured  in  Nepal 

November  6, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1.  1998. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Conunerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boartis  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated  May 
30  and  June  1, 1986.  as  amended  and 
extended,  and  Memoranda  of 
Understanding  (MOUs)  dated  November 
6, 1996  and  June  20, 1997,  between  the 
Governments  of  the  United  States  and 
Ne{>al  establish  limits  for  the  period 
January  1,  1998  through  December  31, 
1998. 

These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Nepal. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeatation  of  Textile 

Agreements 

November  6, 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended;  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  30  and  June  1 , 
1986,  as  amended  and  extended:  and 
Memoranda  of  Understanding  dated 
November  6,  1996  and  June  20.  1997  between 
the  Governments  of  the  United  States  and 
Nepal,  you  are  directed  to  prohibit,  effective 
on  January  1.  1998,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  beginning  on 
January  1, 1998  and  extending  through 
December  31, 1998,  in  excess  of  the  following 
levels  of  restraint 


Category 

Twelve-month  restraint 
limit 

33(V636 — 

340 

341  

342^42 

347/348 

234,214  dozen. 
338,279  dozen. 
1,086,.Sft9  dozen. 
295,242  dozen. 
761 ,956  dozen. 

363 

369-S'  

640 

641  

6,890,000  numbers. 
927,000  kilograms. 
170,254  dozen. 
383,880  dozen. 

'  Category     369-S: 
6307.10.2005. 


only     HTS     number 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  Nepal. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  5,  1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 


These  limits  may  be  revised  if  Nepal 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Nepal. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  Call  within  the  foreign  a&in 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-29874  Filed  11-12-97;  8:45  am) 

MLLMQ  COOK  3S10-0R-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcemant  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Maiv 
Made  Rber  Textile  Products  Produced 
or  Manufactured  in  Qatar 

November  6. 1997. 

AOSUCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482—4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Qatar  and  exported  during  the  period 
January  1. 1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1998  period. 

A  description  of  the  textile  fmd 
apparel  categories  in  terms  of  HTS 
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numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  tbe  ImplemeBtatfam  of  Taxtila 
Agnanmits 

November  6, 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Uruguay  Round  Agivement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  proliibit, 
efEsctivs  on  January  1, 1998.  entry  into  tha 
Unitad  States  fw  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Qatar  and 
exported  during  the  tvrelv»-month  period 
beginning  on  January  1, 1998  and  extending 
through  Decambsr  31, 1998.  in  excess  of  the 
following  levels  of  restraint: 


Category 

limit 

34<M40 

436.033  dozen 

341/841  

347/348 ™. 

201 ,246  dozen. 
496,407  dozea 

Tha  limits  sat  forth  above  are  sul^ect  to 
adfustmant  punuant  to  the  provisions  of  the 
ATC  and  administntive  anangements 
Dotifiad  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  cfaaiged  to  the 
appticalde  cat^ory  limits  for  that  year  (aaa 
directive  datad  Novambar  7, 1996)  to  the 
extant  of  any  unfilled  balances.  In  the  event 
tba  limito  established  for  Uut  period  have 
baon  exhausted  l>y  previous  entries,  such 
products  shall  be  chaiged  to  tha  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissionar  of  Customs  should  construe 
entry  into  tha  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  lot  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fidl  within  tha  foreign  affairs 
exception  to  the  rulemalring -provisions  of^ 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  R  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  97-29897  Filed  11-12-97;  8:49  and 

MUMQ  OOOt  3B1»-0»# 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  liKlude 
the  Electronic  Visa  Infonnation  Systom 
for  Certain  Cotton,  Wool,  Man- Made 
Rber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Thailand 

November  6, 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  consolidating 
and  amending  visa  requirements. 

EFFECTIVE  DATE:  January  1, 1998. 

FOR  FURTHEft  MFOfMATKM  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 

OfBce  of  Textiles  and  Apparel,  U.S. 

Department  of  Commerce,  (202)  482- 

4212. 

8UPPI.EIIENTARY  INFOmUTION: 

Anthotity.  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  2t)4  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

In  exchange  of  notes,  the 
Governments  of  the  United  States  and 
Thailand  agreed  to  amend  the  existing 
visa  arrangement  for  textile  products, 
produced  or  manu&ctured  in  Thailand 
and  exported  on  and  after  January  1. 
1998.  The  amended  arrangement 
consolidates  existing  and  new 
provisions  of  the  export  visa 
arrangement,  inclumng  provisions  for 
the  Electronic  Visa  Infonnation  System 
(ELVIS).  In  addition  to  the  ELVIS 
requirements,  shipments  will  contiBue 
to  be  accompanied  by  an  original  visa 
stamped  on  the  fiont  of  the  original 
commercial  invoice  issued  by  the 
Government  of  Thailand.  Goods  which 
currently  reqtiiie  an  exempt  certificate 
shall  not  req^dre  an  ELVIS  transmission, 
but  will  continue  to  require  the  exempt 
certificate. 

to  the  letter  published  below,  the 
Chainnan  of  OTA  directs  the 
Commissioner  of  Customs  to  amend  the 
existing  visereqiurements  for  textile 
products  produced  or  manufactured  in 
Thailand  and  exported  on  and  after 
January  1, 1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS  . 
nimibers  is  availaUe  in  the 
CORRELATION:  Textile  and  Appaiel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Fedwal  Register  notice  61  FR  66263, 
published  on  Dec«nber  17, 1996).  Also 


see  42  Fr  5994,  published  on  February 
1,  1977;  and  57  FR  2713,  published  on 
Jantiary  23, 1992. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consimiption,  or 
withdrawn  from  warehouse  for 
consimiption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  die  ImpteBBeotatioB  of  Textile 
A^^eeuiauls 

November  6, 1997. 
Commissioner  of  Customs, 
DepartiTwnt  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  diractiv* 
amends,  but  does  not  cancel,  the  directiva 
issued  to  you  on  )anuary  16, 1992,  by  tha 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  that  directed  you  to 
prohit^t  entry  of  certain  cotton,  wool,  man- 
made  fiber,  sillc  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufMrtured  in  Thailand  for  which  the 
Government  of  Thailand  has  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 

Under  tbe  terms  df  section  204  of  tbe 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  and  punuant  to  the  Uruguay 
Round  Agreements  Act.  the  Uruguay  Round 
Agreement  on  Textiles  and  QotUag  (ATC) 
and  the  Export  Visa  Anangement,  efiCsctad  by 
exrhangw  of  notes  between  the  Govenunants 
of  the  United  States  and  Thailand;  and  in 
accordance  with  the  provisions  of  Exscutiva 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  1. 1998.  entry  into  tbe  Customs 
territory  of  the  United  Sutas  (La.,  tbe  50 
states,  tbe  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  for 
consumption  and  withdrawal  from 
warehouse  for  coiuumption  of  cotton,  wooL 
man-made  fiber,  sillc  Mend  and  other 
vegetable  fiber  textiles  and  textile  products  ia 
Categories  200-239,  300-369,  400-469.  600- 
670  and  800-899,  including  part  cat^orias 
and  merged  categories  (see  Annex  A), 
produced  or  manufactured  in  Thailand  and 
exported  on  and  after  Jamiary  1, 1998  for 
which  the  Government  of  Thailand  has  not 
issued  an  appropriate  export  visa  and 
Electronic  Visa  Information  System  (ELVIS) 
transmission  or  exempt  certification  fully 
described  below.  Should  additional 
categories,  part  categories  or  merged 
categories  become  subject  to  import  quota  the 
entire  catBgory(s).  part  category(s)  or  merged 
categoiyfs)  shall  be  included  in  the  coverage 
of  this  arrangement 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commatcial  invoice  or  its  successor 
document  The  original  visa  shall  not  l>e 
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stamped  on  duplicate  copies  of  the  invoice. 
The  original  invoice  with  the  original  visa 
stamp  will  be  required  to  enter  the  shipment 
into  the  United  States.  Duplicates  of  the 
invoice  and/or  visa  may  not  be  used  for  this 
purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Thailand 
is  "TH").  and  a  six  digit  numeric  serial 
number  identifying  the  shipment;  e.g.. 
8TH1 23456.  Typewritten  letters  and  numbers 
may  be  used  in  the  visa  seal  instead  of 
handwritten  letters  and  numbers. 

2.  The  date  of  issxiance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued,  which  could  be 
the  year  after  the  actual  date  the  merchandise 
leaves  the  country  of  exportation.  However, 
the  date  of  export  and  the  year  of  the  visa 
miut  agree.  For  example,  if  the  date  of  export 
is  1997,  the  visa  number  must  begin  with 
"7TH,"  even  though  the  date  of  issuance  is 
1998. 

3.  The  original  signature  of  the  issuing 
official  of  Hm  Royal  Thai  Government. 

4.  The  correct  category(s).  merged 
category(s),  part  category(s).  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  in  the 
unit(s)  of  quantity  provided  for  in  the 
bilateral  agreement  shall  be  reported  in  the 
spaces  provided  within  the  visa  stamp  (e.g., 
"Cat  434-210  DZ"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresponding  to  the 
actual  shipment  (e.g. .  quota  Category  359-H/ 
659-H  may  be  visaed  as  359-Hy659-H  or  if 
-'the  shipment  consists  solely  of  Category  359- 
H  merchandise,  the  shipment  may  be  visaed 
as  "Category  359-H,"  but  not  as  "Category 
659-H").  If,  however,  a  merged  quota 
category  such  as  625/626/627/628/629  has  a 
quota  sublimit  on  Category  625,  then  there 
must  be  a  "Cat  625"  visa  for  the  shipment 
if  it  includes  Category  825. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect  or  illegible,  or  have  been  crossed 
out  or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 

If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  from  the  Government  of 
Thailand  or  a  visa  waiver  may  be  issued  by 
the  U.S.  Department  of  Commerce  at  the 
request  of  the  Embassy  of  Thailand  in 
Washington.  DC.,  and  presented  to  the  U.S. 
Customs  Service  before  any  portion  of  the 
shipment  will  be  released.  The  waiver,  if 
used,  only  waives  the  requirement  to  present 


a  visa  with  the  shipment.  Visa  waivers  will 
only  be  issued  for  classification  purposes  or 
for  one  time  special  purpose  shipments  that 
are  not  part  of  an  ongoing  commercial 
enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  a  shipment  &om  Thailand  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  waiver  is 
provided. 

ELVIS  RequiremenU: 

An  ELVIS  transmission  as  well  as  an 
export  visa  is  required  for  each  non-exempt 
entry  subject  to  this  directive. 

A.  Each  ELVIS  message  will  include  the 
following  information: 

I.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Thailand 
is  "TH").  and  a  six  digit  numeric  serial 
number  identifying  the  shipment;  e.g., 
8TH123456. 

n.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day.  month  and  year  on 
which  the  visa  was  issued,  which  could  be 
the  year  after  the  actual  date  the  merchandise 
leaves  the  country  of  exportation.  However, 
the  date  of  export  and  the  year  of  the  visa 
number  must  agree.  For  example,  if  the  date 
of  export  is  1997,  the  visa  number  must  begin 
with  "7TH,"  even  though  the  date  of 
issuance  is  1998. 

m.The  correct  category (s),  merged 
category(s),  part  categoryfs).  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States,  annotated  or 
successor  documents. 

IV.  The  quantity  of  the  shipment  in  the 
correct  units  of  quantity. 

V.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  "TH."  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manufocturer, 
followed  by  the  largest  number  on  the 
address  line  up  to  the  first  four  digits, 
followed  by  tluee  letters  from  the  city  name. 
However,  due  to  the  absence  of  sn  official 
English  language  address  conversion  in 
Thailand,  the  Government  of  Thailand  shall 
provide  the  most  accurate  MID  number 
possible  to  the  U.S.  Customs  Service.  The 
U.S.  Government  understands  and 
acknowledges  that  the  MID  number  is  highly 
sensitive  and  should  be  kept  confidential  for 
official  use  only.  The  MID  number  is  not  to 
be  released  to  third  parties  without  prior 
written  consent  by  the  Government  of 
Thailand. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

I.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  Thailand; 


n.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category,  part  category  or  merged 
category 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 

f.  manufacturer  ID  number 

m.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer  or  the  Customs 
Broker  acting  as  an  agent  on  behalf  of  the 
importer,  with  regard  to  any  of  the  following: 

a.  visa  number 

b.  category,  part  category  or  merged 
category 

c.  unit  of  measure 

d.  manufacturer  ID  ntimber  -l 

IV.  if  the  quantity  being  entered  is  greater 
than  the  quantity  transmitted. 

V.  if  the  visa  number  has  previously  been 
used,  or  canceled,  except  in  the  case  of  a  split 
shipment  or  if  any  entry  has  already  been 
made  using  the  visa  number. 

C.  A  new.  correct  ELVIS  transmission  from 
the  country  of  origin  is  required  before  a 
shipment  that  has  been  denied  entry  for  one 
of  the  circumstances  mentioned  in  paragraph 
B.I-V  will  be  released. 

D.  Visa  waivers  will  only  be  considered  for 
circumstances  described  in  paragraph  B.I,  if 
the  shipment  qualifies  as  a  one  time  spwcial 
purpose  shipment  that  is  not  part  of  an 
ongoing  commercial  enterprise  or  for 
legitimate  classification  disputes. 

E.  Shipments  will  not  be  released  for  forty- 
eight  hours  in  the  event  of  a  system  failure. 
If  system  failure  exceeds  forty -eight  hours, 
for  the  remaining  period  of  the  system  foilure 
the  U.S.  Customs  Service  will  release 
shipments  on  the  basis  of  the  paper  visaed 
document. 

If  a  shipment  from  Thailand  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  an  incorrect  visa,  no  visa, 
an  incorrect  ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redelivery  is  requested  but 
cannot  be  made,  and  if  the  Government  of 
Thailand  does  not  issue  a  visa  or  ELVIS 
transmission  or  request  a  visa  waiver  (if 
applicable],  the  shipment  will  be  charged  to 
the  correct  category  limit  whether  or  not  a 
replacement  visa  or  visa  waiver  is  provided 
or  a  new  ELVIS  tansmission  is  transmitted. 

Exempt  certification  requirements: 

A.  The  exempt  certification  system 
established  in  a  directive  dated  January  26, 
1977,  as  amended,  which  exempts  handmade 
cottage  industry  products  of  handloomed 
fabric,  and  an  agreed  list  of  Thai  traditional 
folklore  products,  shall  be  continued 
unchanged,  except  for  the  following: 

1.  The  exemption  for  all  items  valued  at 
U.S.$250  or  less  shall  not  be  continued. 

2.  Handloomed  hbrics  produced  in 
Thailand  may  be  certified  as  exempt 

3.  The  exemption  for  handknotted/tufted 
carpets  shall  be  clarified  to  be  for  "handmade 
carpets,"  (i.e.,  carpets  in  which  the  pile  was 
inserted/knotted  by  hand  in  HTS  numbers 
5701.10.1600  (Category  465).  5701.10.4000 
(Category  465),  5702.42.2020  (Category  665), 
5702.49.1020  (Category  369);  and 
5703.20.1000  (Category  665]). 

B.  Textiles  and  textile  articles  provided  for 
in  the  exempt  certification  system  ae  exempt 
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frtim  the  levels  of  restraint  (quotas),  and  visa 
and  ELVIS  requirements  if  they  are  properly 
certified,  prior  to  the  shipment  leaving 
Thailand. 

Other  Provisions: 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $250  or  less 
do  not  require  a  visa  or  ELVIS  transmission 
for  entry  and  shall  not  be  charged  to 
agreement  levels. 

Any  shipment  which  is  not  accompanied 
by  a  Valid  and  correct  visa  with  an  ELVIS 
transmission  or  exempt  certification  in 
accordance  with  the  foregoing  provisions 
shall  be  denied  entry  by  the  Government  of 
the  United  States  unless  the  Government  of 
Thailand  authorizes  the  entry  and  any 
charges  to  the  agreement  levels. 

The  actions  taken  concerning  the 
Government  of  Thailand  with  respect  to 
imptorts  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  af&iis 
fiinctions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Fadand 
Regjater. 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Annex  A 


Part  Categories  (Descriptions  below  are  for 
general  reference  only.) 


301-P 


Chief  weight  cotton 

combed  yam,  less  than  85 

percent  cotton:  only  HTS 

numbers  5206.21.0000. 

5206.22.0000. 

5206.23.0000. 

520624.0000. 

5206.25.0000. 

5206.41.0000. 

5206.42.0000, 

5206.43.0000. 

5206.44.0000  and 

5206.45.0000. 
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301-O  Chief  weight  cotton 

combed  yam,  85  percent 

or  more  cotton:  only  HTS 

numbers  5205.21 .0020, 

5205.21.0090, 

5205.22.0020, 

5205.22.0090, 

5205.23.0020, 

5205.23.0090. 

5205.24.0020, 

5205.24.0090, 

5205.26.0020. 

520526.0090. 

5205.27.0020. 

5205.27.0090. 

5205.28.0020. 

5205.28.0090. 

5205.41.0020. 

5205.41.0090. 

5205.42.0020. 

5205.42.0090, 

5205.43.0020, 

5205.43.0090. 

5205.44.0020. 

5205.44.0090. 

5205.46.0020. 

5205.46.0090. 

5205.47.0020. 

5205.47.0090. 

5205.48.0020  and 

5205.48.0090. 
359-H  Cotton  headwear  only 

HTSnumt)er8 

6605.90.1540  and 

6505.90.2060. 
3S&-0  Ottier  cotton  apparel,  not 

elsewhere  specified:  all 

HTS  numbers  except  those 

in  Category  359-H. 
369-0  Cotton  dish  towels:  only 

HTS  numbers 

6302.60.0010, 

6302.91 .0005  and 

6302.91.0045. 
Se&S  Cotton  shop  towels:  only 

HTS  number 

6307.10.2005. 
369-0  Other  cotton  made-ups.  not 

elsewhere  specified:  all 

HTS  numbers  except  those 

In  Category  369-0  and 

Category  369-S. 
604-A  Piled  awylic  spun  yam: 

only  HTS  number 

5509.32.0000. 
604-O  Other  staple  fitier  yam,  85 

percent  or  more  synthetic: 

all  HTS  numbers  except 

those  In  Category  604-A. 
6S0-H  Marvmade  fiber  headwear 

only  HTS  numbers 
6502.00.9030. 
6504.00.9015. 
6504.00.9080, 
.  6505.90.5090. 
6505.90.6090, 
6505.90.7090  and 
6505.90.8090. 
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659-0  Other  man-made  fiber  i^ 

parel,  not  elsewhere  speci- 
fied: all  HTS  numt>ers  ex- 
cept those  in  Category 
65&-H. 

689-?  Man-made  tit)er  bags:  only 

HTS  numbers 
6305.32.0010. 
6305.32.0020. 
6305.33.0010, 
6305.33.0020  and 
6305.39.0000. 

660  O  Other  marvmade  fiber 

manufactures,  NSPF:  all 
HTS  numbers  except  tt>ose 
in  Category  660  P. 

Merged  Categones  and  Subcategories 
317/326 
331/631 
334/634 
335/635/835 
336«36 
338/339 
341/641 
342/642 
347/348/847 
351/651 
359-H/659-fl 

613/614/615  (Subcategories  614  and  613/ 
615) 

625/626/627/628/629  (Subcategory  625) 
638/639 
645/646 
647/648 

[FR  Doc.  97-29780  Filed  11-12-97;  8:45  am) 
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COMMODITY  RJTURES  TRADINQ 
COMMISSION 

Chicago  Board  of  Trade  Futuroa 
Contracta  in  Com  and  Soybaana; 
Order  To  Change  and  To  Supplemant 
Delivefy  Specifications 

AGENCY:  Commodity  Futtires  Trading 

Cx)mmission. 

ACTION:  Final  order  to  Chicago  Board  of 

Trade  to  change  and  to  supplement 

delivery  specifications. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
issuing  an  Order  to  the  Board  of  Trade 
of  the  City  of  Chicago  (CBT),  under 
Section  5a(a)(10)  of  the  Ck)mmodity 
Exchange  Act  (Act),  7  U.S.C.  7a(a)(lO). 
to  change  and  to  supplement  the 
delivery  terms  of  the  CBT  com  and 
soybean  futures  contracts.  The  CBT 
submitted  proposed  changes  to  the 
delivery  specifications  of  its  com  and 
soybean  futures  contracts  in  response  to 
a  December  19, 1996,  notification  to  the 
CBT  by  the  Commission  that  the  CBT 
com  and  soybean  futiu^s  contracts  no 
longer  accomplish  the  objectives  of  that 
section  of  the  Act  The  Commission  in 
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its  Order  changes  and  supplements  the 
CBT  proposal  for  its  soybean  futiu«s 
contract  by  making  all  changes  to  such 
CBT  rules  as  required  to  effect  the 
following:  (i)  retaining  the  Toledo,  Ohio 
switching  district  as  a  delivery  location; 
(ii)  retaining  St.  Louis-East  St.  Louis- 
Alton  as  a  delivery  location  for  shipping 
stations;  and  (iii)  making  soybeans  from 
the  Toledo  delivery  location  deliverable 
at  contract  price  and  from  all  other 
locations  at  a  premium  over  contract 
price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau 
Tariff  No.  7  rate  applicable  to  that 
location  and  the  rate  applicable  to 
Chicago,  Illinois,  with  Chicago  at 
contract  price. 

The  Commission  changes  and 
supplements  the  CBT  proposal  for  its 
com  futures  contracts  by  making  com 
from  shipping  locations  on  the  northern 
Illinois  River  deliverable  at  a  premium 
over  contract  price  of  150  percent  of  the 
difference  between  the  Waterways 
Freight  Bureau  Tariff  No.  7  rate 
applicable  to  that  location  and  the  rate 
applicable  to  Chicago,  Illinois,  with 
Chicago  at  contract  price.  With  respect 
to  both  the  CBT  com  and  soybean 
futures  contracts,  the  Commission  also 
is  ordering  that  the  proposed  CBT 
contingency  plan  for  alternative 
delivery  procedures  when  traffic  on  the 
northern  Illinois  River  is  obstructed  be 
changed  and  supplemented  and  is 
ordering  that  the  $40  million  minimum 
net  worth  eligibility  requirement  for 
issuers  of  shipping  certificates  be 
eliminated.  Finally,  the  Commission  is 
disapproving  the  proposed  terms  for  the 
March,  July  and  December  1999  com 
futures  contracts  and  the  January,  July 
and  November  1999  soybean  futures 
contracts.  Such  contract  months  and 
any  other  1999  contract  months  are 
hereby  authorized  to  trade  imder  the 
existing  contract  terms.  The  terms  of  the 
com  and  soybean  futures  contracts 
proposed  by  the  CBT  as  changed  and 
supplemented  herein  will  apply 
beginning  with  the  Jaiuiary  2000 
soybean  futures  contract  and  the  March 
2000  com  futures  contract. 

The  Commission  has  determined  that 
publication  of  the  Order  is  in  the  public 
interest,  will  provide  the  public  with 
notice  of  its  action,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  This  Order  became  effective  on 
November  7.  1997. 

A00RESSE8:  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581. 

FOfl  FURTHER  INFORMATION  CONTACT:  John 
MieIke,  Acting  Director,  or  Paul  M.' 


Architzel,  Chief  Counsel,  Division  of 
Economic  Aiialysis,  Commodity  Futiu^s 
Trading  Commission,  Three  Lafayette 
Centre,  1155  2l8t  Street,  N.W., 
Washington,  D.C.  20581,  (202)  418- 
5260,  or  electronically,  Mr.  Architzel  at 
[PArchitzel@cftc.gov). 
SUPPLEMENTARY  INFORMATION:  Section 
5a(a)(10)  of  the  Act  provides  that,  as  a 
condition  of  contract  market 
designation,  boards  of  trade  are  required 
to: 

Pennit  the  delivery  of  any  commodity,  on 
contracts  of  sale  thereof  for  future  delivery, 
of  such  grade  or  grades,  at  such  point  or 
points  and  at  such  quality  and  locational 
price  differentials  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement  of 
such  commodity  in  interstate  commerce.  If 
the  Commission  after  investigation  finds  that 
the  rules  and  regulations  adopted  by  a 
contract  market  permitting  delivery  of  any 
commodity  on  contracts  of  sale  thereof  for 
future  delivery,  do  not  accomplish  the 
objectives  of  this  subsection,  then  the 
Commission  shall  notify  the  contract  market 
of  its  finding  and  afford  the  contract  market 
an  opportunity  to  make  appropriate  changes 
in  such  rules  and  regulations.  If  the  contact 
market  within  seventy-five  days  {ails  to  make 
the  changes  which  in  the  opinion  of  the 
Commission  are  necessary  to  accomplish  the 
objectives  of  this  subsection,  then  the 
Commission  after  granting  the  contract 
market  an  opportunity  to  be  heard,  may 
change  or  supplement  such  rules  and 
regulations  of  the  contract  market  to  achieve 
the  above  objectives  *  *  •. 

The  Commission,  on  November  7, 
1997,  issued  an  Order  under  section 
5a(a)(10)  of  the  Act  to  change  and  to 
supplement  the  delivery  specifications 
proposed  by  the  CBT  for  its  com  and 
soybean  futures  contracts.  That  proposal 
was  submitted  in  response  to  prior 
Commission  notification  to  the  CBT  that 
its  futures  contracts  for  com  and 
soybeans  no  longer  were  in  compliance 
with  the  requirements  of  section 
5a(a)(10)  of  the  Act.  The  text  of  the 
Order  is  set  forth  below. 

In  the  Matter  of  the  Section  5a(a)(10) 
Notification  to  the  Board  of  Trade  of  the  City 
of  Chicago  Dated  December  19,  1996, 
Regarding  Delivery  Point  Specifications  of 
the  Corn  and  Soybean  Futures  Contracts 

Dated:  November  7. 1997. 

Order  of  the  Commodity  Futures  Trading 
Commission  to  Change  and  to  Supplement 
Proposed  Rules  of  the  Board  of  Trade  of  the 
City  of  Chicago  Submitted  for  Commission 
Approval  in  Response  to  a  Section  5a(a)(10) 
Notice  Relating  to  Futiues  Contracts  in  Corn 
and  Soybeans. 

The  Commodity  Futures  Trading 
Commission  (CFTC  or  Commission) 
hereby  orders  changes  and  supplements 
to  the  Board  of  Trade  of  the  Qty  of 
Chicago  (CBT)  proposed  rules  relating  to 


its  futures  contracts  in  com  and 
soybeans  as  shown  in  attachment  1  to 
this  Order.  Under  this  Order,  the 
Commission  takes  the  following  actions: 

(1)  changes  and  supplements  imder 
section  5a(a)(10)  of  the  Commodity 
Exchange  Act  (Act)  the  proposed 
delivery  specifications  of  the  CBT's 
soybean  futiues  contract  by  making  all 
changes  to  such  rules  as  required  to 
effect  the  following: 

i.  retaining  the  Toledo,  Ohio 
switching  district  as  a  delivery  location; 

ii.  retaining  St.  Louis-East  St.  Louis- 
Alton  as  a  delivery  location  for  shipping 
stations;  and 

iii.  making  soybeans  from  the  Toledo 
delivery  location  deliverable  at  contract 
price  and  making  soybeans  from 
shipping  locations  within  the  St  Louis- 
East  St.  Louis-Alton  and  the  northern 
Illinois  River  delivery  locations 
deliverable  at  a  premium  over  contract 
price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau 
Tariff  No.  7  rate  applicable  to  that 
location  and  the  rate  applicable  to 
Chicago,  Illinois,  with  Chicago  at 
contract  price; 

(2)  changes  and  supplements  imder 
section  5a(a)(10)  of  the  Act  the  proposed 
delivery  specifications  of  CBT's  com 
futures  contract  by  making  all  changes 
to  such  rules  as  required  to  make  com 
from  shipping  locations  on  the  northern 
Illinois  River  deliverable  at  a  premium 
over  contract  price  of  150  percent  of  the 
difference  between  the  Waterways 
Freight  Bureau  Tariff  No.  7  rate 
applicable  to  that  location  and  the  rate 
applicable  to  Chicago,  Illinois,  with 
Chicago  at  contract  price; 

(3)  changes  and  supplements  imder 
section  5a(a)(10)  of  the  Act  the  proposed 
CBT  contingency  plan  for  alternative 
delivery  when  river  traffic  is  obstructed 
by  reducing  the  continuous  period  of 
such  an  obstruction  which  triggers 
application  of  the  plan's  special 
procedures  from  the  45  days  proposed 
to  15  days,  by  eliminating  the  condition 
which  triggers  the  contingency  plan  that 
notice  of  the  obstruction  must  have  been 
given  six-months  prior  to  such  an 
obstruction,  by  making  the  contingency 
plan  applicable  whenever  a  majority  of 
shipping  stations  within  the  northern 
Illinois  River  delivery  area  is  affected  by 
an  obstruction  and  by  changing  the 
differential  from  100  percent  of  the 
Waterways  Freight  Bureau  Tariff  No.  7 
rate  as  proposed  to  150  percent; 

(4)  changes  and  supplements  under 
sections  5a(a](10)  and  15  of  the  Act  the 
proposed  CBT  com  and  soybean  futures 
contracts  by  eliminating  the  $40  million 
minimum  net  worth  eligibility 
requirement  for  issuers  of  shipping 
certificates: 
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(5)  disapproves  under  sections 
5a(a)(10),  5a(a)(12),  and  15  of  the  Act 
and  Commission  mle  1.41(b)  CBT's 
proposed  terms  for  the  March,  July,  and 
December  1999  com  futures  contracts 
and  the  January,  July,  and  November 

1999  soybean  futures  contracts.  Such 
contract  months  and  any  other  1999 
contract  months  are  hereby  authorized 
to  trade  under  the  existing  contract 
terms  or,  if  the  CBT  so  elects,  under  the 
contract  terms  proposed  by  the  CBT  as 
changed  and  supplemented  by  this 
Order; 

(6)  orders  that  the  terms  of  the  com 
and  soybean  futures  contracts  proposed 
by  the  CBT  as  changed  and 
supplemented  by  this  Order  shall  apply 
to  contract  monOis  beginning  with  and 
subsequent  to  the  January  2000  soybean 
futures  contract  month  and  the  March 

2000  com  futures  contract  month, 
whenever  such  contract  months  are 
listed  for  trading. 

Nothing  in  this  Order  precludes  the 
CBT  from  submitting  for  Commission 
review  and  approval  under  sections 
5a(a)(10)  and  5a(a)(12)  of  the  Act  any 
alternative  proposed  delivery 
specifications  for  its  com  or  soybean 
futures  contracts. 

The  Commission,  as  discussed  below, 
bases  these  actions  on  its  finding  that 
the  CBT  proposal  in  response  to  the 
Commission's  section  5a(a)(l0) 
notification  relating  to  the  CB'T's  com 
and  soybean  futures  contracts  does  not 
meet  the  requirements,  or  accomplish 
the  statutory  objectives,  of  that  section 
and  also  violates  sections  8a(7)  and  15 
of  the  Act.  The  Commission's 
determination  is  based  upon:  (1)  the 
inadequate  amount  of  deliverable 
supplies  of  soybeans  available  under  the 
proposed  contract  terms  in  the  delivery 
area  as  proposed  by  the  CBT;  (2)  the 
failure  of  the  CBT's  proposed  com  and 
soybean  contracts  to  include  required 
locational  differentials;  (3)  the  failure  of 
the  CBT's  proposed  com  and  soybean 
contracts  to  provide  an  adequate  rule  for 
alternative  deliveries  if  river 
transportation  is  obstructed;  and  (4)  the 
substantial  impediment  to  eligibility  for 
issuing  com  and  soybean  shipping 
certificates  imposed  by  the  CBT's 
proposed  $40  million  net  worth 
requirement. 

Specifically,  under  the  CBT  proposal, 
the  amount  of  deliverable  supplies  of 
soybeans  during  the  critical  summer 
delivery  months  of  July,  August,  and 
September  fails  to  meet  the  level  that,  in 
the  opinion  of  the  Commission,  is 
necessary  to  tend  to  prevent  or  diminish 
price  manipulation,  market  congestion, 
or  the  abnormal  movement  of  soybeans 
in  interstate  commerce.  The  gross 
amount  of  potentially  deliverable 


supplies  historically  has  failed  to  reach 
an  adequate  level  on  a  significant 
number  of  occasions  during  the  past  11 
years  which  the  Commission  has 
examined.  Moreover,  on  those  occasions 
when  the  gross  amount  of  potentially 
deliverable  supplies  did  reach  that 
level,  it  frequently  did  so  only  because 
of  supplies  available  at  the  Chicago/ 
Bums  Harbor  (Chicago)  delivery  point, 
the  continuing  decline  of  which 
precipitated  the  section  5a(a)(10) 
notification  in  the  first  instance.  This 
inadequacy  is  further  demonstrated 
when  required  downward  adjustments 
are  made  to  reflect  only  that  portion  of 
gross  deliverable  supplies  which  would 
likely  be  available  for  futures  deliveries. 
Thus,  gross  deliverable  supplies  would 
be  diminished  by  the  effects  of  the 
proposed  three-day  barge  queuing  rule, 
prior  commercial  commitments  of 
available  stocks,  the  lack  of  locational 
price  differentials,  and  the  unjustifiably 
high  financial  eligibility  requirements. 
The  frequent  interruptions  in  barge 
transportation  on  the  northern  Illinois 
River  due  to  lock  closings  and  weather 
conditions  also  create  foreseeable 
disruptions  to  deliverable  supplies 
under  the  CBT  proposal.  The 
inadequacy  of  deliverable  supplies  of 
soybeans  under  the  CBT  proposal 
requires  the  retention  of  the  CBTs 
current  delivery  points  at  Toledo  and  St. 
Louis,  where  additional  deliverable 
supplies  would  be  available. 

Tne  Commission  does  not  find  that 
available  deliverable  supplies  of  com 
imder  the  CBT's  proposal  are  so 
inadequate  under  section  5a(a)(10)  as  to 
require  additional  delivery  points. 
However,  changes  and  supplements  to 
other  aspects  of  the  CBT's  proposal  as 
to  its  com  contracts  are  required  to  meet 
the  objectives  of  section  5a(a)(10),  as 
discussed  below.  Moreover,  the 
adequacy  of  com  supplies  caimot  be 
accurately  and  fully  ascertained  until 
after  there  is  a  history  of  deliveries 
occurring  under  the  CBT's  proposal,  as 
changed  and  supplemented  by  this 
Order.  If  in  operation  the  proposal 
results  in  inadequate  deliverable 
supplies  of  com,  the  Commission  will 
reconsider  the  need  to  require 
additional  delivery  points  for  the  com 
contract.  To  that  end,  the  Commission 
directs  the  CBT  to  report  on  the 
experience  with  deliveries  and 
expiration  performance  in  the  com 
futures  contract  on  an  annual  basis  for 
a  five-year  period  after  contract 
expirations  begin  under  the  revised 
contract  terms. 

Neither  the  CBT  proposal  for 
soybeans  nor  its  proposal  for  com 
provides  for  locational  price 
differentials  among  spatially  separated 


delivery  points,  as  section  5a(a)(10)  of 
the  Act  requires.  In  addition  to  tending 
to  reduce  deliverable  supplies,  the  lack 
of  locational  price  differentials 
reflecting  the  differentials  in  the 
underlying  cash  markets  for  com  and 
soybeans  would  render  the  futures 
contracts  susceptible  to  price 
manipulation,  market  congestion,  and 
the  abnormal  movement  of  the 
commodities  in  interstate  commerce.' 

In  addition,  the  proposed  contingency 
plan  providing  for  alternative  delivery 
procedures  when  river  traffic  is 
obstructed  does  not  meet  the  objectives 
of  section  5a(a)(10).  By  requiring 
lengthy  advance  notice  of  a  river  traffic 
obstruction  before  the  contingency  plan 
applies,  by  limiting  the  contingency 
plan  only  to  instances  of  river  traffic 
obstructions  south  of  the  delivery  area, 
by  limiting  the  relevant  river  traffic 
obstructions  to  lock  closures,  by 
requiring  unduly  lengthy  obstructions, 
and  by  specifying  a  differential  that 
does  not  conform  to  the  locational 
differentials  found  to  be  appropriate  by 
the  Commission,  the  CBT's  proposed 
plan  fails  to  diminish  the  potential  for 
price  manipulation,  market  congestion, 
or  the  abnormal  movement  of  the 
conunodities  in  interstate  commerce 
arising  from  foreseeable  river  traffic 
obstructions. 

Finally,  in  addition  to  its  likely 
detrimental  effect  on  the  amount  of 
available  deliverable  supplies  on  the 
contracts,  the  proposed  $40  million  net 
worth  eligibility  requirement  for  issuera 
of  shipping  certificates  poses  a 
significant,  unnecessary,  and  unjustified 
barrier  to  entry  to  those  wishing  to 
participate  as  issuers  of  shipping 
certificates  on  the  contracts  in  violation 
of  section  15  of  the  Act.  This  proposed 
$40  million  net  worth  requirement  is  in 
addition  to  other  fniniTnnm  financial 
requirements  that  shipping  certificate 
issuers  must  meet,  including  minimum 
working  capital  of  S2  million,  a  bond  or 
other  financial  guarantee  equal  to  the 
full  market  value  of  all  outstanding 
shipping  certificates,  and  a  limitation  on 
the  value  of  outstanding  certificates  an 
issuer  may  issue  to  25  percent  of  the 
issuer's  net  worth.  These  requirements 
are  fiilly  adequate  to  ensure  the 
financial  ability  of  issuers  to  perform 
their  responsibilities  under  the 
contracts.  The  burden  imposed  by  the 


'  The  lack  of  locational  price  differentialt  not 
only  violates  section  Sa(a)(10)  of  the  Act.  Imt  also 
is  contrary  to  Commission  Guideline  No.  1  and  the 
Commission's  policy  on  differentials.  See.  CFTC 
Guideline  No.  1.17  CFR  part  5,  appendix  A;  and 
Memorandum  from  Mark  Powers,  Chief  Economist 
to  the  Commission,  dated  March  22. 1977.  adopted 
by  the  Commission  at  its  meeting  of  May  3, 1977 
(Powers  Memorandum). 
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additional  $40  million  net  worth 
requirement  on  those  otherwise  eligible 
to  i}articipate  in  the  contract  as  shipping 
certificate  issuers  would  not  only  be 
unnecessary,  but  would  act  as  a 
significant  barrier  to  participation  as  an 
issuer  and  would  create  and  tend  to 
preserve  a  high  level  of  concentration 
among  issuers. 

The  Commission's  conclusions,  as 
discussed  in  greater  detail  below,  are 
supported  by  factual  analyses  made  by 
the  CFTC  staff  and  by  a  large  number  of 
well-informed  written  comments 
submitted  to  the  Commission  by 
commercial  users  of  the  com  and 
soybean  futures  contracts  and  by  other 
interested  persons  both  prior  to  and  in 
response  to  the  Commission's  issuance 
of  the  proposed  order.  The  Commission 
also  analyzed  the  documentary  evidence 
submitted  by  the  CBT  and  other 
commenters  in  support  of  the  CBT 
proposal.  In  addition,  the  CBT  and  other 
interested  members  of  the  public 
presented  oral  and  written  comments  to 
the  Commission  during  an  open  meeting 
of  the  Commission  prior  to  its  issuance 
of  the  proposed  order.  The  CBT  was  also 
heard  by  the  Commission  at  a  public 
hearing  convened  subsequent  to 
issuance  of  the  proposed  order.  The 
written  and  oral  comments  of  the  CBT 
received  in  connection  with  that 
hearing,  along  with  comments  filed  by 
the  public  on  the  proposed  order  and 
written  exceptions  filed  by  the  CBT, 
were  reviewed  by  the  Commission  and 
were  considered  by  it  in  arriving  at  its 
conclusions  and  in  adopting  this  final 
Order. 

The  CBT  and  a  number  of 
commenters  raised  objections  to  the 
Commission's  proposed  order.  In 
response  to  some  of  these  points,  the 
Commission  has  made  a  number  of 
changes  &om  the  order  as  proposed  in 
adopting  this  Order  as  final.  These 
changes  include  revisions  to  the 
calculation  of  some  of  the  data  in  the 
Order.  These  revisions  were  made  in 
response  to  suggestions  and  questions 
raised  by  the  CBT  at  its  hearing  and  in 
its  various  filings  and  in  informal 
discussions  with  the  CBT  staff.  They 
reflect  corrections  of  calculations  and  of 
the  formatting  of  certain  data  submitted 
to  the  Commission  by  the  CBT.  In 
addition,  at  the  suggestion  of  the  CBT  in 
its  oral  and  written  statements  filed  at 
the  hearing  and  in  its  written  exceptions 
filed  thereafter,  the  Commission  has 
modified  its  estimate  of  September  com 
and  soybean  production. 

The  final  Chder  clarifies  two 
provisions  in  attachment  1  by  deleting 
several  references  to  "warehouse 
receipts"  which  appeared  in  attachment 


1  to  the  proposed  order  because  they  are 
surplusage. 

In  addition,  as  explained  in  greater 
detail  below,  the  Commission  has 
determined  to  authorize  for  trading  the 
1999  contract  months  in  the  CBT's  com 
and  soybean  futures  contracts  under  the 
current  terms  of  those  contracts,  while  * 
disapproving  the  CBT's  proposed  terms 
for  those  contracts.  In  doing  so,  the 
Commission  is  responding  to  many 
commenters  who  requested  that  the 
Commission  authorize  the  listing  of 
these  trading  months  in  order  to  permit 
trading  without  delays  or  interruption. 
The  Commission  recognizes  the  urgent 
need  to  have  certainty  with  respect  to 
the  terms  of  those  contracts  and  the 
legality  of  their  listing. 

This  action  by  the  Commission 
permits  the  continuation  of  trading  in 
the  com  and  soybean  contracts  under 
the  current  terms,  which  are  familiar  to 
the  CBT.  its  members,  and  the 
agricultural  users  of  these  contracts, 
until  contract  months  for  the  year  2000, 
which  would  be  governed  by  the  new 
terms  of  the  contracts  as  contained  in 
this  Order.  In  the  interim  the  CBT  wall 
continue  to  be  free  to  propose  revisions 
of  the  new  terms  to  the  Commission  for 
its  consideration  imder  sections 
5a(a)(10)  and  5a(a)(12)  or  to  submit  a 
petition  to  the  Commission  to 
reconsider  or  to  amend  this  Order.  If  the 
CBT  believes  that  an  alternative  to  the 
new  terms  and  to  its  original  proposal 
would  better  serve  its  business  interests 
and  would  also  meet  the  statutory 
requirements,  the  CBT  should  submit 
such  a  proposed  r\ile  revision  or 
petition. 

L  The  Section  5a(aKlO)  Proceeding 

The  Commission,  by  letter  dated 
December  19,  1996,  commenced  this 
proceeding  by  issuing  to  the  CBT  a 
notification  under  section  5a(a)(10)  of 
the  Act  finding  that  the  delivery 
specifications  of  its  com  and  soybean 
futures  contracts  no  longer  accomplish 
the  statutory  objectives  of  "permittting] 
the  delivery  of  any  commodity  *  *  *  at 
such  point  or  points  and  at  such  quality 
and  locational  price  differentials  as  will 
tend  to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce."  Letter  of 
December  19,  1996,  to  Patrick  Arbor 
from  the  Commission,  61  FR  67998 
(December  26.  1996)  (section  5a(a)(10) 
notification).  The  section  5a(a)(10) 
notification  detailed  long-term  trends  in 
the  storage,  transportation  and 
processing  of  com  and  soybeans,  related 
those  trends  to  changes  in  cash  market 
conditions  at  the  CBT  delivery 
locations,  and  analyzed  the  lack  of 


consistency  between  the  cash  market  for 
these  commodities  and  the  delivery 
provisions  of  the  contracts.  Id.  at  68000- 
68004. 

The  section  5a(a)(10)  notification  also 
recounted  the  CBT's  failure  over  the  last 
25  years  adequately  to  address  these 
structural  problems  with  the  contracts. 
As  noted  in  the  section  5a(a](10) 
notification,  section  5a(a)(10)  was  itself 
expressly  added  to  the  Act  in  1974  after 
a  number  of  apparent  manipulations 
and  problem  liquidations  involving  the 
CBT  grain  conti^cts.  Id.  at  68005.  In  July 
1989  an  emergency  action  was  required 
relating  to  CBT's  soybean  contract 
because  of  a  commercial  trader's 
holding  of  futures  positions  which 
substantially  exceeded  the  total  amount 
of  soybeans  that  could  be  delivered  at 
the  contract's  delivery  points.  By  1991 
several  major  studies  had  been 
completed  demonstrating  the 
inadequacy  of  the  CBT's  delivery  points. 
Nevertheless,  the  CBT's  response  to 
these  problems  was  limited.  Id.  at 
68006.  As  the  Commission  noted  in  the 
section  5a(a](10)  notification,  when  the 
Commission  approved  certain  changes 
proposed  by  the  CBT  to  address  these 
problems  in  1992.  it  cautioned  that  the 
CBT's  response  was  merely  a  short-term 
palliative  and  urged  the  CBT  actively  to 
consider  more  significant  contract 
changes.  Id.  at  68007. 

Only  three  years  later,  three  of  the 
existing  six  Chicago  warehouses  regular 
for  delivery  under  the  futures  contracts 
ceased  operations,  a  symptom  of  the 
serious,  fundamental  problems  with  the 
contracts'  delivery  specifications.  At  the 
urging  of  the  Commission,  the  CBT 
formed  a  special  task  force  to  address 
the  delivery  problems.  That  task  force 
spent  a  year  developing  proposed 
changes  to  the  contracts'  specifications 
which  were  modified  by  the  CBT's 
board  of  directors.  The  modified 
proposal  was  then  defeated  by  a  vote  of 
the  CBT  membership  on  October  17, 
1996. 

SubsequenUy.  after  an  additional 
Chicago  delivery  warehouse  stopped 
accepting  soybeans  and  com  in  late 
October  1996,  the  Commission  formally 
commenced  this  proceeding  under 
section  5a(a)(10)  of  the  Act  on  December 
19, 1996.  The  section  5a(a)(10) 
notification  found  that  the  CBT  com 
and  soybean  futures  contracts  no  longer 
met  the  requirements  of  that  section  of 
the  Act  and  notified  the  CBT  that  it  had 
until  March  4,  1997.  the  statutory  period 
of  75  days,  to  submit  for  Commission 
approval  proposed  amendments  to  the 
contracts'  delivery  specifications  to 
bring  them  into  compliance  with  the 
Act. 
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The  CBT.  on  April  16. 1997, 
submitted  its  response  to  the  section 
5a(a)(10)  notification  in  the  form  of 
proposed  exchange  rule  amendments.^ 
Previously,  the  Commission  had 
published  the  substance  of  the  CBT's 
proposed  amendments  in  the  Federal 
Register  for  a  15-day  comment  period.' 
62  FR  12156  (March  14, 1997).  In 
response  to  requests  for  additional  time 
to  comment  on  the  proposal,  the 
Commission  on  April  24,  1997. 
extended  the  comment  period  until  June 
16.  1997.  62  FR  1992.  * 

The  CBT  requested  the  opportimity  to 
appear  before  the  Commission  "to 
address  issues  that  have  been  generated 
during  the  comment  period."  *  The 


'  While  the  CBT  labeled  its  submission  of  the 
proposed  rule  amendments  as  having  been  made 
pursuant  to  section  5a(a)(12)  of  the  Act  as  well  as 
section  SafaKlO),  the  Commission  is  applying  its 
authority  and  procedures  set  forth  in  section 
5a(a)(10)  with  regard  to  its  consideration  of  the 
CBT's  submission. 

Section  5a(a)(12)  of  the  Act  provides  that  "the 
Commission  shall  disapprove  after  appropriate 
notice  and  opportunity  for  hearing  any  such 
iexchangel  rule  which  the  Commission  determines 
at  any  time  to  be  in  violation  of  the  provisions  of 
this  Act  or  the  regulations  of  the  Commission."  In 
addition,  section  8a(7)  of  the  Act  empowers  the 
Commission  to  alter  or  to  supplement  exchange 
rules  as  necessary  or  appropriate  "to  insure  fair 
'  dealing  in  commodities  traded  for  future  delivery 
on  such  contract  market."  Such  changes  or 
alterations  may  address  contract  terms  or 
conditions,  among  other  matters. 

The  Commission  is  exercising  its  authority  under 
section  Sa(a)(10)  of  the  Act  to  change  and  to 
supplement  the  CBT  proposal.  Nevertheless,  the 
Commission,  for  the  reasons  discussed  in  this 
Order,  necessarily  also  finds  that  the  CBT  proposal 
must  be  disapproved  under  section  5a(a)(12)  of  the 
Act  as  being  inconsistent  with  the  requirements  of 
sections  5a(a)(10).  8a(7)  and  15  of  the  Act  and  must 
be  altered  and  supplemented  under  section  8a(7)  of 
the  Act. 

>On  March  4, 1997.  the  CBT  notified  the 
Commission  that  its  Board  had  authorized  the 
submission  of  the  proposed  amendments  to  the  CBT 
memtrarship  for  a  formal  vote.  On  April  15. 1997, 
the  CBT  membership  voted  in  favor  of  the  proposed 
amendments,  and  the  CBT  formally  submitted  them 
for  Commission  review  the  next  day. 

•Also  on  April  24. 1997,  the  CBT  informed  the 
Commission  by  letter  that  it  would  the  next  day  list, 
or  relist,  for  trading  the  July  and  December  1999 
com  futures  contract  months  and  the  July  and 
November  1999  soybean  futures  contract  months. 
By  letter  dated  May  2.  1997.  the  Commission 
notified  the  CBT  that  the  listing  or  relisting  of  these 
contract  months  "is  not  legally  authorized  at  the 
present  time,"  that  the  Commission  "reserves  all  of 
its  authority  under  sections  5a(a)(10).  Sa(a)(12)  and 
8a(7)  of  the  Act  to  approve,  disapprove, 
supplement,  or  modify  the  proposed  delivery 
specifications  of  the  CBT  com  and  soybeans  futures 
contract  and  to  apply  that  determination  to  the|se| 
. . .  trading  months."  and  that  the  CBT  "must  notify 
all  market  participants  that  the  Commission  has  not 
approved  the  listing  of  these  contract  months." 

'The  Commission  received  almost  700  comments 
on  the  CBT's  proposal,  the  largest  number  of 
comments  ever  received  by  the  Commission  on  any 
issue  before  it.  The  vast  majority  of  the  comments 
were  opposed  to  the  CBT  proposal  for  a  variety  of 
reasons.  Many  of  the  comments  were  well  reasoned 
and  contained  valuable  factual  information  and 


Commission  granted  the  CBT's  request 
(62  F.R.  29107  (May  29,  1997)),  holding 
a  public  meeting  on  June  12, 1997,  to 
accept  oral  and  written  statements -by 
the  CBT  and  interested  members  of  the 
public.  The  participants  represented  a 
cross-section  of  views,  both  favoring 
and  opposing  the  CBT  proposal.  * 

On  Septernber  15,  1997,  the 
Commission  issued  a  proposed  order, 
publishing  its  text  in  the  Federal 
Register  with  a  request  for  public 
comment. '  62  FR  49474  (September  22. 
1997).  It  should  be  noted  that  problems 
under  the  current  com  and  soybean 
contracts  have  continued  to  the  present. 
For  example,  the  September  1997 
soybean  contract  experienced 
significant  price  distortions  during 
September  apparentiy  due  in  part  to 
shortness  of  available  deliverable 
supplies. 

The  comment  period  on  the  proposed 
order  expired  on  October  22,  1997.  Over 
230  commenters  submitted  comments  to 
the  Commission  on  the  proposed 
order.  *  In  addition,  the  Commission 
held  a  public  hearing  on  October  15, 


data  which  were  important  supplements  to  the 
information  provided  by  the  C3T  in  its  submission. 

'^Written  statements  in  connection  with  the 
meeting  were  submitted  to  the  Commission  for 
inclusion  in  the  record  and,  along  with  a  transcript 
of  the  meeting,  have  been  entered  into  the 
Commission's  comment  file.  Participants  included 
a  United  States  Senator,  a  United  States 
Representative  and  a  state  government 
representative  from  the  state  of  Ohio,  (transcript  at 
69-75.  29-35,  19-26);  a  United  Slates 
Representative  and  a  state  government 
representative  from  the  state  of  Michigan, 
(transcript  at  9-14. 14-19):  representatives  of  six 
commercial  users  of  the  contracts  (transqript  at 
116-168):  and  representatives  of  three  producer 
associations  (transcript  at  169-183).  The  CBT 
presented  its  views  through  the  statements  of  six 
persons  (transcript  at  27-29,  36-69). 

^Subsequently,  the  Commission  also  published 
for  public  comment  notice  that  it  was  proposing  to 
disapprove  application  of  the  terms  proposed  by  the 
CBT  to  the  January  1999  soybean  futures  contract 
and  the  March  1999  com  futures  contract.  62  FR 
5108  (September  30. 1997).  The  CBT  purportedly 
listed  those  futures  contracts  for  trading  after 
issuance  of  the  September  15, 1997.  proposed  order. 
The  comment  period  on  that  notice  also  ended  on 
October  22,  1997. 

*  Comments  were  received  by  the  Commission 
offering  a  wide  range  of  opinion.  Many  took  issue 
with  the  philosophy  luiderlying  the  section 
5a(a)(10)  statutory  authority  which  permits  the 
Commission  to  order  an  exchange  to  change  or  to 
supplement  contract  terms  that  in  its  opinion  do 
not  accomplish  the  objectives  of  providing  for 
delivery  at  such  point  or  points  and  at  such  price 
differentials  as  will  tend  to  prevent  or  to  diminish 
price  manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity  in 
interstate  commerce.  Others  look  issue  with  the 
Conunission's  proposed  order  for  not  going  far 
enough,  particularly  with  respect  to  its  failure  to 
order  the  retention  of  Toledo  and  St.  Louis  as 
delivery  points  for  the  CBT  com  contract.  As 
discussed  above,  the  Commission  has  considered 
carefully  all  of  the  comments  submitted  and  has 
made  several  changes  or  modifications  to  the  final 
Order  in  response  to  them. 


1997,  at  which  the  CBT  was  afforded  the 
opportunity  mandated  under  section 
5a(a)(10)  of  the  Act  to  appear  before  the 
Commission  and  to  be  heard.  In 
addition  to  its  oral  presentations,  the 
CBT  submitted  written  statements  and 
documentary  evidence.  A  transcript  of 
the  hearing  and  all  attendant  written 
statements  and  domments  have  been 
included  in  the  public  comment  file  of 
this  proceeding. »  The  CBT  was  also 
provided  with  an  opportunity  to  file 
exceptions  to  the  proposed  order  by 
October  22, 1997,  and  the  CBT  did  so. 

n.  The  CBT  Proposal  Responding  to  the 
Section  5a(aKlO)  Notification 

In  correspondence  dated  April  16, 
1997,  the  CBT  responded  to  the  section 
5a(a)(10)  notification  by  submitting 
proposed  amendments  to  the  terms  and 
conditions  of  its  com  and  soybean 
futures  contracts  for  Commission 
review.  The  data  submitted  by  the  CBT 
to  justify  its  proposal  were  inadequate 
to  permit  a  determination  of  whether 
the  proposal  met  the  requirements  of 
section  5a(a)(lO)  of  the  Act  and 
contained  certain  flaws. ■<>  Therefore,  the 
Commission  was  required 
independenUy  to  collect  and  to  analyze 
the  data  necessary  for  a  proper  analysis 
of  the  CBT's  proposal.  The  CBT 
supplemented  its  original  submission 
on  more  than  one  occasion — most 
recenUy  on  August  25,  1997.  It  also 
modified  and  supplemented  its  analysis 
supporting  its  proposal  during  the 
meeting  of  June  12, 1997,  during  the 
hearing  of  October  15,  1997,  and  in  its 
various  written  submissions  and 
comments. 

The  CBT's  proposal  would  replace  the 
existing  delivery  system  involving 
delivery  of  warehouse  receipts 
representing  stocks  of  grain  stored  at 
terminal  elevators  in  Chicago.  Toledo, 
and  St.  Louis  with  delivery  of  shipping 
certificates. ' '  A  shipping  certificate 


'Testimony  given  by  CBT  spokespersons  during 
the  October  15. 1997.  public  hearing,  as  reflected 
in  the  hearing  transcript,  is  cited  hereinafter  by 
using  the  abbreviation  "tr."  followed  by  the 
relevant  page  numberfs).  Citations  to  the  CBT  letter 
of  exceptions  dated  October  22.  1997,  use  the 
abbreviation  "October  22, 1997  exceptions" 
followed  by  the  relevant  page  number(s). 

'°In  this  regard,  the  Act,  Guideline  No.  1.  and 
Commission  rule  1.41  provide  that  an  exchange 
must  demonstrate  that  its  proposed  rule 
amendments  meet  the  requirements  of  the  law. 
When  exchange  submissions  fail  to  provide 
sufficient  information  to  permit  the  Commission  to 
make  a  determination,  the  Commission  can  refuse 
to  consider  a  proposed  amendment  and  can  remit 
the  proposed  rule  for  further  justification.  See,  17 
CFR  1.41(b).  However,  in  this  case  the  Commission 
chose  to  supplement  the  CBT  submission  with  its 
own  research  and  to  act  on  the  CBT  proposal. 

"A  shipping  certificate  is  a  negotiable 
instrument  that  represents  a  commitment  by  the 

CooUnited 
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would  provide  for  com  or  soybeans  to 
be  loaded  into  a  barge  at  one  of  the 
shipping  stations  located  along  a  153- 
mile  segment  of  the  Illinois  River  from 
Chicago  (including  Bums  Harbor, 
Indiana)  to  Pekin.  Illinois.  (See  map 
below.)  Delivery  in  Chicago  would  also 
be  permitted  by  rail  or  vessel.  Delivery 
at  all  eligible  locations  would  be  at  par. 
The  CBT's  proposal  would  eliminate  the 
current  delivery  points  on  its  com  and 
soybean  futures  contracts  at  Toledo, 
Ohio,  and  St.  Louis,  Missouri. 

In  addition  to  having  a  shipping 
station  located  along  the  specified 
segment  of  the  Illinois  River  capable  of 
loading  barges,  firms  eligible  to  issue 
shipping  certificates  would  be  required 
to  meet  a  miniTnnm  net  worth  standard 
of  $40  million.  This  minimum  net  worth 
standard  is  not  applicable  to  the  CBT's 


issuor  to  deliver  (e.g..  load  into  a  bu^)  com  or 
toybaans  to  the  certificate  holder,  pursuant  to  terms 
specified  by  the  C3T,  whenever  the  holder  decides 
to  surrender  the  certificate  to  the  issuer.  Unlike  an 
issuer  of  a  com  or  soybean  warehouse  receipt, 
which  must  have  the  product  in  storage  to  back  the 
receipt,  an  issuer  of  a  shipping  certificate  would  be 
able  to  honor  its  delivery  obligation  not  only  from 
inventories,  but  also  from  anticipated  receipts  or 
piirrhasna  of  com  or  soybeans  after  the  holder 
sunendan  the  certificate. 


Other  agricultural  futiues  contracts  and 
would  be  in  addition  to  the  CBT's 
existing  requirement  of  $2  million 
working  capital  required  of  firms  regular 
for  delivery  under  all  of  its  futures 
contracts  for  agriciiltural  products.  The 
CBT  proposal  also  would  require  the 
issuer  to  have  a  letter  of  credit  or  other 
guaranteed  credit  instrument 
collateralizing  the  full  market  value  of 
the  issued  certificates  and  would 
establish  limits  on  the  amount  of 
outstanding  shipping  certificates  issued 
by  an  issuer.  These  limitations  would 
be:  (a)  for  northern  Illinois  River 
locations,  30  times  the  registered  daily 
barge  loading  rate  of  each  shipping 
station:  (b)  a  value  no  greater  than  25% 
of  the  issuer's  net  worth;  and  (c)  for 
Chicago  locations  only,  the  registered 
storage  capacity  of  the  facility. 

In  addition,  the  proposal  would 
impose  requirements  regarding  an 
issuer's  rate  of  loading  barges.  >^  Once  a 
shipping  certificate  was  surrendered  to 
the  issuer,  the  issuer  would  have  to 


■'The  issuer's  registered  daily  rate  of  loading 
would  be  not  less  than  (a)  for  northern  Illinois  River 
locations,  one  barge  per  day  per  shipping  station 
and  (b)  for  Chicago  locations,  three  barges  per  day 
per  shipping  station. 


begin  loading  product  within  three 
business  days  of  surrender  and  receipt 
of  loading  orders  or  one  business  day 
after  placement  of  the  certificate 
holder's  barge,  whichever  were  later. 
This  loading  would  be  required  to  take 
precedence  over  all  other  barge  loadings 
for  eight  hours  per  day  at  the  issuer's 
loading  facility. 

Shipping  certificate  holders  would  be 
required  to  pay  shipping  certificate 
issuers  a  daily  premium  charge  until  the 
certificate  were  surrendered.  "  The  last 
trading  day  for  expiring  com  and 
soybean  futiues  months  would  be  the 
business  day  preceding  the  15th 
calendar  day  of  the  delivery  month, 
with  all  deliveries  of  shipping 
certificates  required  to  be  completed  by 
the  second  business  day  following  the 
last  trading  day.  (Currently,  the  last 
trading  day  is  the  eighth-to-last  business 
day  of  the  delivery  month,  with  futiures 
delivery  of  warehouse  receipts 
continuing  through  the  end  of  the 
month.) 

BNJJNO  coos  6361-01-^ 


■'This  charge  would  be  12/100  of  one  cent  per 
bushel  for  CSiicago  and  lO/KX)  of  one  cent  per 
bushel  for  issuers  along  tlie  northern  Illinois  River. 
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m.  Deliverable  Supplies  of  Soybeans 
Are  Inadequate  Under  Section  5a(a)(10) 

A.  The  Standard  for  Measuring 
Adequacy  ofDelivemble  Supplies 

Piirsuant  to  section  5a(a)(10).  the 
Commission  must  assess  whether  the 
CBT  proposal  meets  the  standard  set  by 
that  section  to  "permit  the  delivery 
•  •   •  at  such  point  or  points  and  at 
such  *   *   *  locational  price  differentials 
as  will  tend  to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce." 

One  criterion  for  whether  a  delivery 
proposal  meets  the  standards  of  section 
5a(a)(10)  is  whether  the  available 
deliverable  supplies  of  the  commodity 
at  the  delivery  points  specified  are 
adequate  to  tend  to  prevent  or  to 
diminish  price  manipulation,  market 
congestion,  and  the  abnormal  movement 
of  the  commodity  in  interstate 
commerce.  As  discussed  below,  other 
aspects  of  a  proposed  futures  contract 
may  violate  section  5a(a)(10)  by  tending 
to  cause  the  prohibited  results,  but 
adequate  deliverable  supplies  are  a  sine 
qua  non  for  any  contract  under  section 
5a(a)(10). 

The  Commission  believes  that,  to 
meet  the  statutory  requirement  of 
tending  to  prevent  or  to  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  a  commodity  in 
interstate  commerce,  a  futures  contract 
should  have  a  deliverable  supply  that, 
for  all  delivery  months  on  the  contract, 
is  sufficiently  large  and  available  to 
market  participants  that  futures 
deliveries,  or  the  credible  threat  thereof, 
can  assure  an  appropriate  convergence 
of  cash  and  futures  prices.  To  prevent 
imwarranted  distortion  of  futures  prices 
in  relation  to  the  cash  market,  the 
futures  contract's  delivery  terms  must 
reflect  a  product — in  quality,  form, 
location,  mode  of  transportation,  etc. — 
that  is  readily  saleable  in  the  cash 
market.  

Commission  Guideline  No.  1  (17  CFR 
part  5,  appendix  A)  provides  some 
guidance  with  respect  to  the  adequacy 
of  the  delivery  terms  of  a  futures 
contract  Guideline  No.  1  requires  that 
exchanges  provide  justification 
concerning  significant  contract  terms — 
particularly  delivery  provisions — for 
new  or  amended  ^tures  contracts.  This 
justification  should  provide  evidence 
that  the  proposed  contract  terms  and 
conditions  are  in  conformity  with 
practices  in  the  underlying  cash  market, 
that  those  terms  and  conditions  will 
provide  for  deliverable  supplies  that 
will  not  be  conducive  to  price 
manipulation  or  distortion,  and  that 
such  supplies  reasonably  can  be 


expected  to  be  available  to  the  short 
trader  and  saleable  by  the  long  trader  at 
their  market  value  in  normal  cash 
market  channels.'' 

Judging  the  adequacy  of  deliverable 
supply  in  the  context  of  a  section 
5a(a)(10)  proceeding  is  more  important 
than  and  significanUy  different  bom 
determining  adequacy  in  the  routine 
review  of  applications  for  new  contract 
market  designations.  This  section 
5a(a)(10)  proceeding  involves  contracts 
that  are  known  to  have  very  large  and 
well-established  markets,  a  history  of 
large  trader  positions,  and  a  decades- 
long  history  of  surveillance  problems. 
Indeed,  the  Commission  has  already 
made  an  affirmative  finding  that  the 
delivery  provisions  of  the  current 
contracts  do  not  meet  the  standards  of 
section  5a(a)(10)  of  the  Act,  and  the 
Commission  must  decide  whether  the 
CBT's  proposal  goes  fai  enough  to  cure 
that  failure. 

To  determine  an  appropriate  standard 
for  measuring  the  adequacy  of 
deliverable  supplies  under  the  CBT 
proposal,  the  Commission  has  examined 
separately  for  com  and  soybeans  the 
relationship  between  the  level  of 
deliverable  stocks  and  the  presence  of  a 
price  premium  for  the  expiring  futures 
month  over  the  next  futures  month  (a 
price  inverse).  The  presence  of  such  a 
premium  is  an  indication  of  tight 
deliverable  supplies,  potentially 
creating  a  price  distortion.  In  sitiiations 
where  limited  supplies  lead  to  such  a 
price  inverse,  futures  contracts  are 
significantly  vulnerable  to  price 
manipulation,  market  congestion,  and 
the  abnormal  movement  of  the 
commodity  in  interstate  commerce 
under  the  terms  of  section  5a(a)(10), 


"This  Commission  standard  addresses  concerns 
over  manipulation  from  both  the  long  and  short 
side.  Availability  of  adequate  deliverable  supplies 
tends  to  prevent  price  manipulation  by  the  longs  on 
a  futures  contract  by  ensuring  that  the  shorts  on  the 
futures  contract  can  obtain  the  commodity  to  make 
delivery  on  the  futures  contract  without  artificial 
constraints  at  a  price  reflecting  fundamental 
demand  and  supply  conditions  in  the  cash  market. 
The  ready  saleability  in  the  cash  market  of  the 
commodity  received  through  delivery  on  the  futures 
contract  by  contract  longs  tends  to  prevent  price 
manipulation  by  the  shorts  on  the  futures  contract. 
The  Commission  has  considered  both  short-side 
and  long-side  manipulations  in  making  its 
determinations  in  this  Order. 

The  CBT  has  attempted  to  justify  its  propoaal  by 
aigmng  that  restricting  available  deliverable 
supplies  through  contract  delivery  terms  is  an 
appropriate  method  of  reducing  the  likelihood  of 
short-side  price  manipulation.  The  Commission 
disagrees  with  this  argument.  Such  restrictions  in 
supplies  render  a  contract  highly  vulnerable  to 
price  manipulation  by  the  longs  and  are 
unnecessary  if  the  contract  is  designed  so  as  to 
permit  the  saleability  of  the  commodity  received  by 
the  takers  of  delivery  at  the  normal  cash  market 
price. 


particularly  when  traders  hold  large 
positions.'* 

For  soybeans,  the  Commission's  staff 
analysis  demonstrated  a  positive 
relationship  between  price  inverses  and 
deliverable  supplies  of  less  than  12 
million  bushels  (2,400  contracts).  Price 
inversions  occurred  in  12  of  the  17 
expirations  of  the  CBT's  soybean  futures 
contracts  when  deliverable  supplies 
were  less  than  12  million  bushels  or 
2,400  contracts.  Furthermore,  such 
inversions  occurred  in  10  of  the  1 1  such 
expirations  when  a  trader's  position 
exceeded  600  contracts,  a  relatively 
common  occurrence  in  the  soybean 
futures  market.  In  contrast,  when 
deliverable  supplies  exceeded  2,400 
contracts,  regardless  of  the  size  of  large 
traders'  positions,  there  was  only  a 
single  instance  of  price  inversion.  The 
2,400-contract  level  of  deliverable 
supplies  constitutes  four  times  the 
speculative  position  limit  for  the 
contract,  a  benchmark  historically  used 
by  the  Commission's  staff  in  analyzing 
the  adequacy  of  deliverable  supplies  for 
new  contracts. 

The  analysis  for  the  com  market 
found  a  comparable  relationship 
between  price  inverses  and  deliverable 
supplies  at  the  level  of  15  million 
bushels  or  3,000  contracts.  Price 
inverses  occurred  in  seven  of  the  ten 
com  expirations  when  deliverable 
supplies  were  less  than  3,000 
contracts.'^  This  analysis  supports  using 
as  a  measure  of  an  inadequate  level  of 
deliverable  supplies  imder  section 
5a(a)(10)  a  level  below  2,400  contracts 
for  soybeans  and  a  level  below  3,000 
contracts  for  com. 

However,  the  history  of  these 
contracts  demonstrates  that  a  higher 
level  of  deliverable  supplies  may,  in 
£act,  be  necessary  to  protect  against 
price  manipulation.  Therefore,  the 
Commission  also  has  decided  to 
consider  an  additional  measure  based 
on  historic  experience  with 
manipulation  and  price  distortion  in 
these  contracts.  Diuing  the  July  1989 
soybean  futures  contract  expiration,  the 
Commission  exercised  its  surveillance 
powers  to  force  the  reduction  of  the  long 
futures  position  of  the  Femizzi  group  of 


"Of  cotirse.  price  inverses  in  futures  contracts 
can  occur  as  a  normal  result  of  short  supplies  in  the 
cash  market  and  can  thus  accurately  reflect  the  cash 
market  However,  when  the  available  deliverable 
supplies  undar  a  futures  contract  have  been  so 
limited  by  the  contract  terms  as  to  create  such  a 
sboctage  artificially,  then  the  resultant 
MMoeptibility  to  price  manipulation  and  price 
distortion  are  exactly  the  results  forbidden  l>y 
section  Sa(a)(10).  The  CBT  proposal's  contract  term* 
would  cause  such  a  limitation  in  available 
deliverable  supplies,  as  discussed  below. 

>*ln  all  seven  expirations  the  largest  long  position 
exceeded  600  contracts. 
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companies,  and  the  CBT  declared  a 
market  emergency  and  ordered  the 
phased  reduction  of  all  positions  above 
a  specified  size.  Both  the  Commission 
and  the  CBT  believed  that  the  position 
of  the  Fetnuad  group  posed  a  significant 
threat  of  manipulation  and  acted  on  that 
belief.!''  ju^t  prior  to  the  CBT  emergency 
action,  Femizzi's  long  position  in  the 
July  1989  soybean  future  was  about  20 
million  bushels  or  4,000  contracts.  To 
avoid  a  repetition  of  such  a  situation, 
deliverable  supplies  of  at  least  4,000 
contracts  would  be  necessary. 

In  its  analysis  of  the  adequacy  of  the 
deliverable  supplies  under  the  CBT 
proposal,  the  Commission  has 
considered  both  of  these  measures,  as 
well  as  other  relevant  information. 

B.  The  CBT  Submission  Does  Not 
Demonstrate  That  Its  Proposal  Meeta  the 
Statutory  Standard  of  Adequate 
Deliverable  Supplies 

The  CBT  has  failed  to  provide  data 
that  demonstrates  the  adequacy  of 
available  deliverable  supplies  under  its 
propose].  It  supports  its  proposal  by 
general  statements  about  production 
and  transactions  in  the  cash  markets  in 
the  vicinity  of  the  delivery  area, 
contending,  for  example,  that  its 
proposed  delivery  area 

*  *  *  is  located  along  more  than  150  miles 
of  the  noithem  Illinois  River,  which  is  one 
of  the  world's  largest  and  most  active  cash 
grain  markets,  handling  over  500  million 
bushels  of  cxim  and  soybeans  per  year.  It 
substantially  increases  the  supply  of  grain 
eligible  for  delivery  on  our  futiues  contracts 
over  the  current  delivery  system,  thereby 
minimizing  the  potential  for  price  distortions 
and  manipulation. 

CBT  July  1, 1997,  submission,  p.  2-2. 

Data  concerning  total  com  and 
soybean  production  and  handling  in  the 
areas  near  the  delivery  points  are  not  an 
adequate  measure  of  deliverable 
supplies  under  the  proposed  contracts 
in  light  of  the  CBT  proposal's  heavy 
reliance  on  barge  delivery  along  the 
northern  Illinois  River,  which  involves 
product  primarily  destined  for  the 
export  market  Most  production  and 
handling  of  com  and  soybeans  in  the 
vicinity  of  the  proposed  delivery  points 
historically  have  involved  product 
destined  for  the  domestic  market,  and 
only  a  portion  of  that  product  has 
traditionally  been  loaded  on  barges  as 
required  in  the  CBT  proposal.  Therefore, 
the  proper  measure  of  available  supplies 


must  be  based  on  historical  barge 
shipment  data.  Such  data  are  the  best 
measiu«  of  that  portion  of  the  stocks  in 
the  vicinity  of  the  northem  Illinois 
River  delivery  points  which  is 
realistically  available  for  delivery  onto 
barges  on  die  river  as  required  by  the 
CBT  proposal.'" 

To  rely  on  additional  supplies 
destined  for  domestic  processing  and 
other  uses  would  be  to  assiune  that  the 
fotuires  contract  would  divert  those 
supplies  to  the  export  market  which 
barge  delivery  largely  constitutes,  thus 
causing  an  abnormal  movement  in 
interstate  commerce  forbidden  by 
section  5a(a)(10).  The  CBT  has 
suggested  that  an  appropriate  measure 
of  deliverable  supplies  is  the  amount  of 
commodity  that  would  be  made 
available  for  futures  deliveries  in 
response  to  price  increases  on  the 
fotures  markets  resulting  from 
manipulation  attempts  and  other 
causes — its  "elasticity  of  supply" 
argument  CBT  October  22, 1997 
exceptions  at  p.  19.  However,  diversions 
of  a  commodity  from  its  normal 
movement  and  uses  in  the  cash  market 
in  response  to  rising  prices  on  futures 
markets  which  are  not  reflective  of  price 
increases  in  the  cash  market  are 
precisely  the  prohibited  efiects  which 
section  5a(a)(10)  seeks  to  prevent. 

The  CB*!*  also  argued  that  deliverable 
supplies  are  adequate  based  on  the 
delivery  capacity  of  firms  along  the 
river.  The  CBT  states  that  there  are 
seven  firms  with  a  cumulative  daily 
barge  loading  capacity  of  5.5  million 
bushels  of  grain  and  a  30-day  loading 
capacity  of  171.8  million  bushels  of 
grain."  (CBT  April  16, 1997, 


'''  Although  this  incident  involved  soyt>ean 
futures,  it  was  recognized  to  have  broader 
implications  for  the  CBT's  grain  contracts  andJed 
to  a  reappraisal  of  the  adequacy  of  the  CBT's 
delivery  terms  for  its  wheat,  com,  and  soybean 
futures  contracts  and  to  revisions  of  all  three 
contracts. 


>*  At  the  October  15. 1997  hearing  (tr.  at  pp.  34- 
35)  and  in  its  October  22, 1997  exceptions  at  pp. 
29-30,  the  CBT  introduced  new  arguments  relating 
to  com  and  soybean  stocks  based  upon  data 
provided  to  the  CBT  by  the  Commission.  Those  data 
consisted  of  a  survey  of  data  for  one  year  estimating 
September  stocks  within  the  vicinity  of  the 
northem  Illinois  River  and  extrapolatioiu  from  that 
data  for  additional  years.  The  Commission  placed 
little  weight  on  these  data  not  only  because  they 
rely  upon  only  one  year's  actual  observation,  but 
more  importantly  because  they  provide  no  guidance 
in  determining  the  proportion  of  such  stocks  which 
form  part  of  the  proposed  contracts'  deliverable 
supplies. 

The  CBT  argued  that  all  stocks  of  soybeans  within 
twenty-five  miles  (or  more)  of  the  northern  Illinois 
River  should  be  included  in  deliverable  supplies. 
However,  only  that  relatively  small  portion  of  the 
stocks  available  for  barge  shipment  is  properly 
considered  as  available  for  delivery  under  the  terms 
of  the  contract  proposed  by  the  CBT.  Stocks 
destined  for  other  uses,  such  as  the  larger  domestic 
processing  market,  cannot  l>e  considered  to  be 
available. 

'*  According  to  the  CBT,  the  firms  and  their 
percentage  share  of  loading  capacity  are:  Archer 
Daniels  Midland  Co.,  41  percent:  Continental  Grain 
Company.  23  percent:  Caigill.  Inc.,  12  percent: 
Consolidated  Grain  and  Barge,  ten  percent:  Sours 


submission,  attachment  4.)  However, 
the  CBT's  reliance  on  the  loading 
capacity  of  firms  in  the  deUvery  area  as 
an  indicator  of  adequacy  of  deliverable 
supplies  is  misplaced.  As  the  unused 
delivery  ca{>acity  in  Chicago  clearly 
demonstrates,  delivery  capacity  b^rs 
little  relation  to  the  amoimt  of 
deliverable  supplies  actually  available 
at  a  particular  location.  The  CBT's 
loading  capacity  measure,  which  is 
based  on  its  proposed  miiYimiiin  limits 
on  the  shipping  station's  ability  to  issue 
shipping  certificates  (30  times  a 
station's  8-hour  loading  capacity),  far 
exceeds  the  highest  observed  level  of 
actual  combined  monthly  com  and 
soybean  barge  shipments  at  the  delivery 
points  during  the  11 -year  period 
studied,  1986  throt^  1996. 

Moreover,  the  CBT  overstated  the 
loading  capacity  related  to  the  contracts 
by  including  the  capacity  of  three  firms 
that  would  not  meet  the  CBT's  proposed 
$40  million  minimum  net  wor^ 
requirement  to  qualify  as  shipping 
certificate  issuers  under  the  contracts.  In 
doing  so,  the  CBT  also  significantiy 
understated  the  level  of  concentration  of 
the  proposed  delivery  system  and 
ignored  the  exclusionary  effect  of  its  $40 
inillion  net  worth  requirement. 

The  CBT,  in  its  initial  submission, 
also  provided  infUted  data  on  baige 
shipments.  These  data  significantiy 
overstated  the  amount  of  barge 
shipments  by  including  shipments  from 
part  of  the  Illinois  River  outside  of  the 
CBT's  proposed  delivery  area  of  the 
contracts.  The  CBT's  data  also  included 
barge  shipments  by  all  shippers, 
including  three  shippers  not  meeting 
the  eligibility  requirements  to  be  issuers 
of  certificates  under  the  contracts,  and 
thus  overstated  the  deliverable  supplies 
available  in  that  respect  as  well. 

C.  The  CBT  Proposal  Fails  to  Provide 
Adequate  Deliverable  Supplies  For 
Soybeans 

1.  Methodology 

The  Commission  staff  compiled  an 
extensive  amoimt  of  data  from  which 
the  Commission  could  estimate 
deliverable  supplies.  These  data  were 
assembled  from  information  supplied  by 
the  United  States  Department  of 
Agriculture  (USDA),  die  U.S.  Army 
Corps  of  Engineers,  the  Coast  Guard, 
grain  merchants,  and  the  CBT. 

The  CBT  proposal  provides  for 
delivery  from  Chicago  by  rail,  vessel, 
and  ba^e  and  along  the  northem 
Illinois  River  by  barige.  The  contracts  are 


Grain  Company,  six  percent:  American  Milling 
Company,  six  percent:  and  Garvey  International, 
two  percent.  (CBT  April  16. 1997.  submission, 
attachment  14.) 
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essentially  designed  to  reflect  the  export 
market  price  for  com  and  soybeans, 
since  the  vast  majority  of  com  and 
soyt)eans  loaded  on  vessels  and  barges 
at  Chicago  and  on  barges  along  the 
northern  Illinois  River  is  destined  for 
export  markets.  While  Chicago  rail 
shipments  play  some  role  in  the 
domestic  market,  that  role  has 
diminished  so  as  to  be  very  small. 
The  potentially  available  gross 
deliverable  stocks  along  the  northern 
Illinois  River  delivery  area  for  each 
delivery  month  were  estimated  by 
summing  barge  shipments  from  the 
CBT's  proposed  delivery  points  on  the 
northern  Illinqis  River  for  that  month 
and  all  subsequent  months  of  the  same 
crop  year  to  and  including  September, 
which  was  assumed  to  be  the  end  of  the 
crop  year.^  Since  the  amount  shipped 
during  a  given  month  and  in  each 
succeeding  month  of  the  crop  year  must 
have  been  in  transit  or  in  storage  in 
some  location  near  the  river  at  the 
beginning  of  the  month,  this  summing 
procedure  provides  an  estimate  of  the 
gross  com  and  soybean  supplies 


"Com  and  soybeans  va  both  harvested 
heninning  in  mid-September  or  October,  the  start  of 
•  Mm  crop  year.  All  deliverie*  of  com  and  soybeans 
)hlilin>iTnit  the  year  subsequent  to  harvest  are  made 
bora  stored  supplies.  These  supplies  are  consumed 
over  time,  reaching  their  lowest  level  during  the 
funuoar.  until  the  next  harvest  tepleniihea  the 
•uppty. 


potentially  available  for  delivery  from 
the  proposed  delivery  points  during 
each  delivery  month.  2> 

Because  these  stocks  reflect  the 
quantity  of  soybeans,  and  com  actually 
shipped  via  the  northern  Illinois  River, 
they  represent  a  reasonable  and  accurate 
historical  estimate  reflecting  the 
quantity  of  these  conunodities  that  was 
potentially  available  to  the  proposed 
northern  Illinois  River  delivery  points  at 
prevailing  cash  market  supply  and 
demand  conditions.  While  other 
supplies  of  com  and  soybeans  are  in  the 
vicinity,  they  historically  moved  to 
other  demand  centers  rather  than 
moving  into  the  flow  of  product  via 
barge  shipment  down  the  northern 
Illinois  River  primarily  destined  for  the 
export  market.  If  the  CBT  contracts 
under  the  proposed  delivery  terms  were 
to  draw  these  supplies  from  their  usual 
destinations  in  the  domestic  market  to 


>■  The  amount  of  barge  shipments  for  September 
was  reduced  by  50%  prior  to  its  inclusion  in  the 
sum  for  earlier  old  crop  months.  This  50% 
reduction  is  an  amount  suggested  by  trade  sources 
to  reflect  the  likelihood  that  September  barge 
shipments  consisted,  in  part,  of  new  crop  supplies 
which  were  not  available  for  shipment  during  the 
old  crop  year.  The  full  amount  of  September 
shipments  was  included,  however,  in  determining 
September  supplies.  This  calculation  has  been 
adjusted  in  response  to  the  CBT's  suggestions. 
Generally.  September  new  crop  production  occtus 
late  in  the  month. 


futures  deliveries,  an  abnormal 
movement  in  interstate  commerce 
would  occur.  Therefore,  such  other 
supplies  should  not  be  considered  in 
determining  the  adequacy  of  potentially 
available  deliverable  supplies. 

For  Chicago,  potentially  available 
gross  deliverable  supplies  were 
estimated  as  the  sum  of  stocks  available 
at  the  beginning  of  each  delivery  month 
plus  receipts  of  com  or  soybeans  during 
that  month.  Receipts  were  included 
because  shipping  certificates  do  not 
require  the  commodity  to  be  in  store  at 
the  delivery  point.  Thus,  Chicago      ■> 
warehouse  operators  potentially  could 
issue  shipping  certificates  against  stocks 
in  store  at  the  beginning  of  a  delivery 
month  and  against  actual  and/or 
anticipated  receipts  of  com  or  soybeans 
as  well. 

These  estimates  of  potentially 
available  gross  deliverable  supplies 
were  adjusted  to  reflect  the  effect  of  the 
CBT's  proposed  minimum  net  worth 
requirement  on  the  number  of  firms  that 
would  be  eligible  to  make  delivery  and, 
for  Chicago,  the  proposed  limits  on  the 
niunber  of  shipping  certificates  that 
could  be  issued  by  those  firms.  The  GOT 
proposal  restricts  eligibility  of  issuers  of 
shipping  certificates  to  firms  meeting  a 
$40  million  minimiun  net  worth 
requirement.  This  eligibility 


requirement  would  eliminate  barge 
shipments  made  by  ineligible  firms 
among  those  firms  which  currently    ~^ 
operate  loading  facilities  along  the 
northern  Illinois  River  delivery  area  and 
likely  would  reduce  deliverable 
supplies  originating  from  the  proposed 
northern  Illinois  River  delivery  area  by 
an  average  of  about  five  {}ercent. 
However,  it  is  possible  that  some 
portion  of  the  supplies  that  normally  are 
shipped  by  the  firms  not  meeting  that 
eligibility  requirement — although 
certainly  not  all  those  supplies^— would 
become  available  for  futures  delivery  by 
diversion  of  the  supplies  to  the  four 
eligible  firms.  Accordingly,  the 
Commission  calculated  two  separate 
estimates  of  potentially  available  gross 
deliverable  supplies:  one  excluding 
shipments  by  firms  not  eligible  to  issue 
shipping  certificates  under  the  CBT's 
proposal  and  the  second  including  such 
ineligible  firms'  shipments. 

Another  adjustment  was  made  to 
reflect  current  capacity  restraints. 
Because  of  the  recent  closure  of  four  of 
the  six  elevators  in  Chicago,  prior  years' 
data  for  Chicago  were  adjusted  to  reflect 
current  maximum  capacity  levels  in  that 
area.  22 


2' The  procedure  to  determine  the  amount  of  this 
adiustment  was  to  sum  the  observed  stocks  and 
receipts  of  com  and  soybeans  in  Chicago  plus 
•locks  of  wheat.  Whenever  such  a  sum  would  have 
exceeded  current  total  registered  storage  capacity. 


Through  this  analysis,  the 
Commission  arrived  at  potentially 
available  gross  deliverable  supplies,  as 
discussed  below.  As  is  also  described  in 
more  detail  below,  those  gross  amounts 
do  not  constitute  a  basis  for  determining 
whether  deliverable  supplies  under  the 
CBT  proposal  are  adequate  to  meet  the 
requirements  of  section  5a(a)(10). 
Instead,  those  amounts  are  only  the 
beginning  point  for  an  analysis  of 
deliverable  supplies  and  must  be 
reduced  because  of  vtuious  additional 
factors  limiting  the  available  deliverable 
supplies,  as  discussed  below. 

2.  Potentially  Available  Gross 
Deliverable  Soybean  Supplies 

Delivery  months  under  the  CBT 
proposed  soybean  futures  contract 
include  July,  August,  and  September, 
inter  alia.  These  months  are  at  the  end 
of  the  crop  year  and  therefore 
historically  reflect  the  lowest  available 
supplies.  As  shown  in  the  following 


the  estimated  supplies  of  com  and  soybeans  were 
reduced  proportionately  by  share  of  stocks.  The 
result  clearly  overstates  potential  gross  deliverable 
supplies  of  com  and  soybeans  in  Chicago  because 
it  assumes  that  the  facilities  eligible  for  delivery  of 
such  commodities  would  be  operating  at  full 
capacity,  while  Chicago  facilities  have  historically 
operated  at  a  fraction  of  capacity  and  continue  to 
do  so,  as  shown  on  a  chart  below.  The  numbers  in 
the  final  Order  are  adjusted  from  those  in  the 
proposed  order  to  reflect  corrections  in 
computation  and  in  the  CBT  data  on  stocks  of  grain 
and  soybeans  in  Chicago. 


charts  for  soybean  supplies  attributable 
to  the  four  firms  which  would  be 
eligible  to  issue  shipping  certificates, 
potentially  available  gross  deliverable 
supplies  imder  the  CBT  proposal  for 
July.  August,  and  September  do  not 
meet  an  adequate  level  considered  by 
the  Commission  to  be  required  by 
section  5a(a)(10)  of  the  Act.  Specifically, 
for  July,  the  gross  deliverable  supplies 
of  soybeans  were  less  than  the  2,400- 
contract  level  in  three  of  the  1 1  years 
covered  by  the  analysis,  while  the 
4.000-contract  level  was  not  reached  in 
eight  of  the  11  years.  For  August,  gross 
deliverable  soybean  supplies  fell  below 
2.400  contracts  in  four  years,  and  the 
4,000-contract  level  was  not  reached  in 
any  of  the  11  years.  Gross  deliverable 
supplies  in  September  were  less  than 
the  2,400-contract  level  in  seven  of  the 
11  years  and  did  not  reach  the  4,000- 
contract  level  on  any  occasion.^^  As 
demonstrated  in  the  following  charts. 
Chicago  supplies  played  a  critically 
important  role  in  almost  all  instances  in 
which  the  2,400-contract  level  was 
reached  or  exceeded. 

BMUNQ  CODE  SaSI-OI-P 


'^  As  shown  in  the  charts  for  shipments  by  all 
firms,  including  those  firms  that  would  be  ineligible 
to  issue  certificates  under  the  CBT  proposal,  the 
proposal  improved  marginally  in  that  gross 
deliverable  supplies  for  all  firms  were  leas  than 
2,4(X)  contracts  in  six  rather  than  seven  years  for 
September. 


>97 


60842 


Federal  Register  /  Vol.  62.  No.  219  /  Thursday,  November  13,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  219  /  Thursday,  November  13,  1997  /  Notices 


60843 


for  lilt  Eliglblt  Four  Firaw 


*aw>t . . 


B^NXR* 


m    « 


to     m     n     » 


Soytwant  -  GroM  Dtiivwabto  SuppliM  for  July,  August  and  StptMnbM^  for 
All  Rrms 


•w>-- 


E^NJJt 


BILUNQ  CODE  a361-01-C 


60844  Federal  Register  /  Vol.  62.  No.  219  /  Thursday.  November  13,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  219  /  Thxirsday.  November  13.  1997  /  Notices 


60845 


3.  Potentially  Available  Gross 
Deliverable  Com  Supplies 

The  CBT's  proposed  com  contract 
would  include  the  contract  months  of 
July  and  September,  inter  aliaJ*  In  the 


•**Unlik0  the  soybean  futitres  contract,  there  U  no 
August  contract  month  luted  for  com. 


case  of  com,  the  potentially  available 
estimated  gross  deliverable  supplies  for 
July  attributable  to  the  four  eligible 
firms  reached  or  exceeded  the  3,000  and 
4,000  contract  levels  in  all  years. 
However,  gross  deliverable  supplies  of 
com  for  the  four  eligible  firms  in 
September  fell  below  the  3,000-contract 


level  in  seven  of  the  11  years  analyzed 
and  were  less  than  4,000  contracts  in 
nine  years.  The  gross  deliverable  supply 
estimates  for  all  existing  firms  differed 
only  slighdy  from  the  results  for  the 
four  eligible  firms. 

aiUJNa  CODE  6361-01-^ 


Com  -  GroM  D«liv«riblt  SuppIlM  f6r  July  and  8*|itMrnb0r  for  the 
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4.  September  New  Crop  Production 

Neither  com  nor  soybeans  reached 
adequate  levels  of  potentially  available 
gross  deliverable  supplies  for 
September.  However,  because 
September  is  a  transition  month 
between  the  old  crop  and  the  new  crop, 
deliverable  supplies  estimates  based 
upon  barge  shipments  data  for 
September  may  imderstate  September 
potentially  available  gross  deliverable 
supplies.  The  harvest  of  the  new  crops 
of  com  and  soybeans  generally  begins 
sometime  in  mid  to  late  September,  and 
thus,  new  crop  production  may  be 
available  for  delivery  on  the  September 
contracts.  Accordingly,  the  Commission 
also  calculated  estimates  of  new  crop 
production  of  com  and  soybeans  that 
may  have  become  available  during  the 
month  of  September.  Those  estimates, 
however,  are  less  reliable  than  the  barge 
shipment  data  discussed  above. 

The  following  table  shows  estimated 
September  new  crop  production  within 
25  miles  (trucking  distance)  of  the 
proposed  delivery  points  for  com  and 
soybeans  derived  from  U.S.  Department 
of  Agriculture  data  submitted  to  the 
Commission  by  the  CBT."  Some  portion 
of  this  new  crop  production  might  have 
been  available  for  delivery  diuing 
September.  However,  the  Commission 
has  already  assumed  that  half  of  the 
September  northern  Illinois  River 
shipment  data  shown  above  constitutes 
new  crop  supplies,  based  on  discussions 
with  trade  sources.  Furthermore,  a 
substantial  portion  of  the  new  crop 
production  historically  has  been 
destined  for  uses  other  than  barge 
shipments,  such  as  domestic  processing. 

A  significant  amount  of  com  was 
produced  during  September  and 
possibly  might  augment  to  some  extent 
the  potentially  available  gross 
deliverable  supplies  discussed  above. 
September  soybean  production  has 
generally  been  considerably  smaller 
than  September  com  production. 
Moreover,  September  soybean 
production  does  not  overcome  the 
inadequate  potentially  available  gross 
deliverable  supplies  of  soybeans  in  July 
and  August. 

The  likelihood  of  price  manipulation 
in  September  may  be  somewhat  less 
than  in  July  or  August  because  it  is  a 
transitional  month  between  old  and  new 
crop  years.  The  end  of  the  crop  year 
generally  is  a  period  of  low  supplies  and 
relatively  high  prices.  However,  the 
harvest  of  the  new  crop  replenishes 
supplies  and  frequently  leads  to  lower 
prices.  Significant  new  crop  supplies 


usually  become  available  in  areas 
tributary  to  the  northern  Illinois  River 
by  mid  October.  The  incentive  to 
manipulate  prices  of  the  September 
futures  contracts  by  attempting  to  comer 
the  remaining  old  crop  supplies  might 
be  reduced  by  the  potential  losses  that 
a  manipulator  might  incur  in  reselling 
the  shipping  certificates  or  product 
obtained  through  September  deliveries 
at  lower  prices  after  the  arrival  of  new 
crop  supplies. 

Nonetheless,  it  should  be  noted  that  a 
significant  price  distortion  was 
experienced  in  connection  with  the 
expiration  of  the  September  1997 
soybean  futures  contract.  Under  the  CBT 
proposal,  the  use  of  shipping  certificates 
rather  than  warehouse  receipts  to  eSect 
delivery  might  permit  expanded 
deliveries  of  new  crop  production  under 
the  September  contract.  Rather  than 
requiring  movement  of  new  crop 
supplies  into  a  warehouse  at  a  terminal 
market  before  delivery,  as  is  necessary 
under  current  warehouse  receipt 
delivery,  the  CBT  proposal  would  allow 
the  issuance  of  shipping  certificates  for 
locations  closer  to  the  production  area 
and  for  up  to  30  days  of  loading 
capacity  and  thus  would  give  issuers 
more  opportunity  to  deliver  some  new 
crop  production.  Issuers  might  issue 
some  shipping  certificates  on  the  basis 
that  new  crop  supplies  which  were  not 
inmiediately  in  hand  might  be  available 
by  the  time  loading  was  required  under 
the  shipping  certificates. 

The  Commission  considers  the  low 
level  of  potentially  available  gross 
deliverable  supplies  of  com.  which  is 
limited  to  September,  to  be  of  less 
regulatory  concern  than  the  low  levels 
of  such  supplies  of  soybeans  which 
extend  throughout  the  three  summer 
months.  The  shortage  of  com  supplies  is 
apparently  of  brief  duration,  and  the 
expectation  of  abundant  supplies  of  new 
crop  production  of  com  by  CDctober 
reduces  the  likelihood  that  the  com 
shortage  in  September  would  lead  to  the 
prohibited  effects  under  section 
5a(a)(10). 

Estimated  Corn  and  Soybean  Pro- 
duction Located  near  Proposed 
Delivery  Points  During  Septem- 
ber   , 

[5,000-Bu6h6l  Contract  UnltsJ 


"The  table  has  been  modified  to  reflect 
corrections  to  the  C3T-suppUed  data  noted  by  the 
CBT  at  the  October  15. 1997,  hearing. 


Crop  year 

Estimated  September 
production* 

Com 

Soybeans 

1986  

1987  ., 

IQHA 

15.218 
26.784 
12,955 
10,169 

3,109 
6,056 
5.749 
6.143 

1989  

Estimated  Corn  and  Soybean  Pro- 
duction Located  Near  Proposed 
Delivery  Points  During  Septem- 
ber— Continued 

P.OOO-Bushel  Contract  Units] 


Crop  year 

Estimated  September 
production' 

Com 

Soyt>eans 

1990  .. 

9.305 
41.663 

2.884 

6,513 
13,299 
12.359 

5271 

2.491 
8.729 
3,536 
1,670 
10,417 
5,646 
1.013 

1991  _ 

1992  

1993  

1994  

1995  

1996  

'  The  estimated  production  by  September  30 
of  each  year  was  calculated  t}y  muttipiying 
U.S.  Department  of  Agriculture  harvesting 
progress  estimates  for  the  Illinois  and  Indiana 
crop  reporting  distncts  adiaoent  to  the  revised 
delivery  points  by  U.S.  Department  of  Agri- 
culture production  data  for  counties  located 
within  about  25  miles  of  the  proposed  delivery 
points. 

5.  The  CBT's  Objections  on  Gross 
Deliverable  Supplies 

At  the  October  15. 1997  hearing  and 
in  its  October  22,  1997  letter  of 
exceptions,  the  CBT  raised  various 
objections  to  the  Commission's 
evaluation  of  potentially  available  gross 
deliverable  supplies  of  soybeans.  In 
doing  so,  the  CBT  failed  to  recognize 
that  the  estimate  of  such  supplies  is 
merely  the  starting  point  for  the 
Commission's  analysis  of  available 
deliverable  supplies,  which  can  be 
arrived  at  only  after  taking  into 
consideration  various  factors  reducing, 
the  availability  of  supplies,  as  is 
discussed  below.  Furthermore,  the  CBT 
focused  solely  on  the  2,400  contract 
measure  for  soybeans  and  virtually 
ignores  the  other  important  measure  of 
4,000  contracts. 

The  CBT  objected  to  the 
Commission's  consideration  of  1987  and 
1993  river  shipment  data  because  floods 
and  lock  closings  occurred  during  those 
years.  For  example,  the  CBT  objected 
that  the  gross  deliverable  supplies  for 
1993  obtained  from  barge  shipment  data 
should  be  augmented  because  in  that 
year  the  upper  Midwest  experienced 
severe  floods.  CBT  October  22.  1997 
exceptions  at  p.  38,  tr.  at  pp.  22-28.  The 
CBT  argued  that  the  Commission  should 
assume  that  the  CBT  would  have 
responded  by  declaring  a  market 
emergency  and  requiring  use  of 
alternate  delivery  areas  with  additional 
deliverable  supplies.  However,  U.S. 
Army  Corps  of  Engineer  data  show  that 
barge  shipments  continued  to  move 
down  the  Illinois  River  throughout  this 
period  despite  the  flooding  and  the  area 
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from  which  the  CBT  aigued  it  would 
have  required  deliveries  may  have 
experienced  even  greater  flooding  than 
the  regular  delivery  area.  Whether  the 
CBT  would  have  taken  any  action  under 
such  circumstances  and,  if  so,  what 
action  it  would  have  taken  are  in  the 
realm  of  pure  speculation.  Similarly,  the 
CBT  argued  that  the  deliverable 
supplies  for  1987  should  be  augmented 
because  certain  locks  were  closed, 
which  arguably  would  have  triggered 
the  CBT's  contingency  plan."  While  the 
CBT's  argument  does  underscore  the 
need  for  an  effective  contingency  plan 
because  of  foreseeable  periods  of  river 
trafBc  obstruction,  it  does  not  justify 
ignoring  historical  data  concerning  gross 
deliverable  supplies. 

The  CBT  also  sought  to  bolster  the 
potentially  available  gross  deliverable 
supplies  for  the  August  and  September 
soybean  futvties  contracts  by  relying  on 
new  crop  production.  See,  tr.  at  pp.  1 7- 
22  and  October  22,  1997  exceptions  at 
pp.  29-30.  As  noted  above,  the 
Commission  has  considered  the 
availability  of  some  new  crop 
production  for  the  Septembm  futures 
contract.  Although  the  ability  to  issue 
shipping  certificates  would  give  issuers 
some  flexibility  to  effect  deliveries  from 
potential  new  crop  production  during 
September,  new  crop  production  would 
not  realistically  be  available  for  delivery 
on  the  August  futures  contract,  and  the 
CBT  has  grossly  overstated  the  amount 
of  new  crop  production  available  for 
delivery  on  the  September  futures 
contract. 

It  is  not  recdistic  to  assume  that 
issuers  would  issue  certificates 
representing  their  full  30-day  capacity 
and  would  choose  to  load  out  at  least 
one  barge  per  day  over  a  six-week 
period.  Shipments  on  the  northern 
Illinois  River  in  the  August-Septnnber 
period  have  never  approached  such  a 


»In  addition  to  being  tpaculative,  th*  OTt 
approach  unpropaHy  ov«T<ouats  ptM*  dalivanbla 
supplies  during  this  period.  The  CBT  apparantly 
usea  aa  a  base  amount  the  deliverable  supptiaa 
shown  by  the  CommisaioDi  analysis  for  thoae 
months  and  then  adds  to  that  base  an  additional 
amount  baaed  on  shipments  for  those  same  months 
from  areas  eligible  for  delivery  under  the  proposed 
contingency  rule.  However,  the  contingency  plan 
would  be  triggered  only  during  such  period  aa 
shipment  oo  the  northern  Illinois  River  was 
obatructed.  Hence,  even  if  the  Commission  were  to 
accept  the  CBT's  assumptions,  the  shipmenta 
shown  in  the  Commiaaion's  analysis  should  not  ba 
included  in  the  CBTs  calculation. 


large  volume  during  the  eleven  years 
studied.  Shipments  from  any  one 
shipping  station  on  the  northern  Illinois 
River  at  a  rate  as  high  as  one  barge  per 
day  per  month  have  been  observed  only 
once  in  July  and  once  in  September  and 
only  three  times  in  August  during  the 
entire  eleven  year  period  analyzed. 
Moreover,  shipments  from  a  shipping 
station  at  a  daily  rate  of  one  barge  for 
one  month  woidd  have  exceeded  by  five 
times  the  monthly  average  number  of 
barges  of  soybeans  shipped  from 
individual  shipping  stations  diuing 
July,  August,  and  September  over  that 
period. 

Furthermore,  it  is  extremely  unlikely 
that  an  issuer  would  undertake  the  risk 
involved  in  the  CBT's  hypothetical 
scenario.  An  issuer  would  have  to  have 
a  very  large  amount  of  old  crop  supplies 
available  to  deliver  imtil  significant 
supplies  from  the  harvest  became 
available,  and  the  timing  of  the  harvest 
is  extremely  variable  and  difficult  to 
predict. 

6.  Necessary  Reductions  From  Gross 
Deliverable  Supplies 

Additional  Cactors  must  be  considered 
which  necessarily  reduce  the  above 
estimates  of  potentially  available  gross 
deliverable  supplies.  These  factors 
include:  (a)  the  CBT  proposal's  reliance 
on  Chicago  as  a  source  of  deliverable 
supplies;  (b)  the  CBT's  proposed  three- 
day  barge  queuing  and  priority  load-out 
requirements;  and  (c)  prior  commercial 
commitments  of  available  supplies. 

In  addition,  further  reductions  must 
be  made  frota  gross  deliverable  supplies 
resulting  from  the  CBT  proposal's  lack 
of  locational  price  differentials  and 
foreseeable  disruptions  in  barge 
transportation  on  the  Illinois  River.  As 
discussed  above,  the  CBTs  proposed 
$40  million  minimiiTn  net  worth 
requirement  for  issuers  of  shipping 
certificates  also  reduces  gross 
deliverable  supplies.  These  additional 
factors  are  analyzed  separately  in  later 
sections  of  this  Order. 

a.  Reliance  on  Chicago.  To  the  extent 
that  potentially  available  gross 
deliverable  supplies  of  soybeans  in 
some  years  have  been  at  or  above  the 
2,400  and  4,000  contracrt  levels,  they 
have  generally  depended  on  Chicago 
supplies  to  do  so.  For  July,  under  the 
CBT  proposal  gross  deliverable  supplies 
of  soybeans  originating  solely  from  the 


northern  Illinois  River  delivery  area 
reached  or  exceeded  the  2,400-contract 
level  in  only  three  of  the  1 1  years.  In 
August  and  September,  imder  the  CBT 
proposal  gross  deliverable  supplies  of 
soybeans  originating  from  the  northern 
Illinois  River  alone  did  not  exceed  the 
2,400-contract  level  on  any  occasion. 
The  4,000-contract  level  was  not 
exceeded  by  northern  Illinois  River 
gross  deliverable  supplies  of  soybeans 
under  the  CBT  proposal  in  any  year  in 
the  July,  August,  or  September  delivery 
months.  Thus,  to  the  very  limited  extent 
that  potentially  available  gross 
deliverable  supplies  in  the  past  would 
have  reached  an  adequate  level  before 
consideration  of  necessary  reductions, 
they  would  have  done  so  because  of 
supplies  in  Chicago. 

Cash  market  activity  in  Chicago  is 
likely  to  continue  its  historical  decline. 
While  the  estimation  procedure  for 
gross  deliverable  supplies  used  in  this 
analysis  tried  to  correct  for  the 
precipitous  decline  of  the  cash  market 
in  Chicago  by  using  100  percent  of  the 
current  capacity  as  a  constraint  on  past 
supplies,  that  method  certainly 
overstates  the  actual  deliverable 
supplies  that  may  originate  from 
riiiragn  in  the  future.  Chicago  elevators 
for  many  years  have  bald  stocks  weU 
below  their  maximum  capacity  levels, 
particularly  in  the  critical  summer 
months.  The  following  chart 
demonstrates  that  significant 
underutilization  of  the  remaining 
capacity  in  Chicago  is  continuing 
despite  the  dramatic  contraction  in 
available  capacity  and  is  highly  likely  to 
continue  to  do  so  in  the  future.  Indeed, 
stocks  in  Chicago  in  the  recent  past  have 
been  at  less  than  half  of  capacity.  Thus. 
Chicago  supplies  vrill  most  likely  be 
reduced  significantly  in  the  future  and 
would  not  be  available  in  significant 
quantities  under  the  CBT  proposal.^ 

OOMMSI-SI-r 


'^  Moreover,  there  is  no  reaaoo  to  bdieve,  aa  th* 
CBT  argued  in  iu  October  22, 1M7  axcapliona  at 
p.  39,  thai  any  aigniRcant  amount,  nmch  laaa  20%. 
of  the  soybeans  that  piavioualy  flowed  to  Chicago 
would  be  redirected  to  flow  down  the  northern 
Illinois  River  on  bargee  to  the  Gulf.  There  has  not 
baan  a  noiabia  incraaae  in  barge  shipments  fram  dia 
shipping  stations  on  the  northern  Olinoia  Rivar 
closest  to  Chicago  during  the  recent  doauraa  of 
elevators  in  Chicago,  demotulrating  that  such  a 
redirection  haa  probably  not  occurred  and  is  not 
Ukaly  in  the  tutura. 
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b.  The  Three-Day  Barge  Queuing  and 
Priority  Load-Out  Requirements.  The 
CBT  proposal  includes  a  provision 
requiring  a  shipping  certificate  issuer  to 
begin  loading  onto  the  certificate 
holder's  barges  within  three  business 
days  after  it  receives  loading 
instructions  and  the  holder's  barges  are 
at  the  delivery  facility  ready  to  load. 
Most  significantly,  the  issuer  would  be 
required  to  give  preference  to  shipping 
certificate  holders  relative  to  any  other 
customer  and  proprietary  business  for 
eight  hours  of  load-out  capacity  per  day. 
This  requirement  is  contrary  to  the 
current  contracts'  delivery  terms  and  to 
cash  market  practice,  where  customers 
are  generally  accommodated  on  a  first- 
come,  first-served  basis.  Concerns  have 
been  expressed  by  some  commenters 
that,  by  requiring  issuers  to  ceese 
loading  com  and  soybeans  in  barges  for 
their  cash  market  business  in  order  to 
meet  the  requirements  of  the  shipping 
certificates  and  by  requiring  that  only 
limited  advance  notice  would  have  to  be 
given  to  issuers,  the  CBT  proposal 
would  discourage  potential  issuers  from 
issuing  shipping  certificates  for  futures 
delivery. 

The  CBT,  on  the  other  hand,  has 
argued  that  the  impact  of  the  proposed 
preferential  load-out  requirement  for 
futures  deliveries  on  an  issuer's 
willingness  to  issue  shipping  certificates 
would  be  limited  because  the  rules 
would  require  the  issuer  to  load  out 
only  eight  hours  per  day,  leaving  the 
remaining  16  hours  of  each  day  to  load 
other  barges.  CBT's  position  assiunes, 
without  providing  supporting  data,  that 
issuers  would  be  able  and  willing  to 
obtain  labor  for  a  24- hour  day,  to 
procure  additional  transportation  and 
supplies  quickly,  and  to  move  the 
supplies  to  the  waiting  barges 
efficiently. 

While  the  efiiect  of  the  proposed 
loading  requirements  on  the  willingness 
of  issuers  to  issue  shipping  certificates 
for  futures  delivery  is  difficidt  to 
measure  in  advance,  it  represents  a 
significant  departure  from  cash  market 
practice  and  most  likely  would  reduce 
the  amount  of  gross  deliverable 
supplier. 

c.  Prior  Commercial  Commitments  of 
Stocks  for  Shipment.  An  additional 
factor  which  would  reduce  the  above 
estimates  of  gross  deliverable  supplies  is 
prior  commitment  of  stocks  for 
shipment.  Determining  deliverable 
supplies  on  the  basis  of  shipment 
information  does  not  make  necessary 
deductions  for  that  amount  of  the 
shipments  which  would  be  unavailable 
for  futures  delivery  because  they  were 
otherwise  committed  and  because  no 
substitution  was  possible  at  an 


equivalent  market  price.  While  a 
number  of  commenters  indicated  that 
much  of  the  com  and  soybeans  shipped 
on  the  northern  Illinois  River  is  not 
irrevocably  committed  at  the  time  of  the 
shipment's  origination,  the  ability  of 
firms  economically  to  obtain  supplies  to 
meet  existing  commitments  for 
shipment  from  alternative  soiuces 
would  certainly  be  limited  at  times. 
This  situation  would  be  more  likely  to 
occur  in  those  periods  when  supplies 
are  limited,  such  as  diiring  the  critical 
summer  months  of  July,  August,  and 
September.  The  commitment  of  stipplies 
of  com  and  soybeans  under  forward 
contracts  or  other  marketing 
arrangements  would  at  times  make  them 
unavailable  to  the  futures  delivery 
process  until  futvires  prices  were 
significantly  distorted  relative  to  cash 
prices,  a  result  that  section  5a(a)(10)  is 
intended  to  prevent  Thus,  it  is  likely 
that  the  actiial  available  deliverable 
supplies  for  the  futures  contracts  would 
be  significantiy  less  than  indicated  by 
the  above  gross  estimates. 

7.  Conclusion 

In  summary,  the  proposed  delivery 
provisions  of  the  soybean  contract 
clearly  fail  to  meet  the  statutory 
reqiiirement  for  adequate  levels  of 
deliverable  supplies  throughout  the 
summer  months  of  July,  August,  and 
September  even  before  the  above 
reductions  (plus  those  discussed  below) 
have  been  made,  and  the  additional 
adjustments  required  by  such  foctors 
would  further  reduce  the  available 
deliverable  supplies.  For  these  reasons, 
price  distortions  and  manipulation, 
market  congestion,  and  abnormal 
movements  of  soybeans  in  interstate 
commerce  would  be  likely  to  occur. 
Additional  delivery  points  to  increase 
the  available  deliverable  supplies  of 
soybeans,  as  well  as  other  adjustments 
to  the  CBT's  proposal  discussed  beloW, 
are  necessary  to  achieve  the  objectives 
«f  section  5a(a)(10). 

As  to  the  CBT  proposal  for  com,  gross 
deliverable  supplies  throughout  the  year 
appear  to  be  adequate  except  for 
September.  Gross  deliverable  supplies 
for  September  as  estimated  by  the 
Commission  may  be  further 
supplemented  to  some  extent  by  new 
crop  production  in  September,  and  the 
September  com  contract  would  be 
somewhat  less  likely  to  be  subject  to 
manipulation  than  other  months  with 
similar  low  levels  because  of  the 
expectation  of  abundant  supplies  of  new 
crop  production  in  the  immediate 
futiuv.  The  Commission's  action  in 
changing  and  supplementing  the  CBT's 
proposed  com  contract  to  add  locational 
differentials,  to  eliminate  the  S40 


million  minimum  net  worth  eligibility 
requirement,  and  to  broaden  the 
contingency  plan  for  river  disruptions, 
discussed  below,  will  have  the  effisct  of 
alleviating  some  limitations  on 
deliverable  supplies  of  com  under 
CBT's  proposal.  In  light  of  those 
changes  and  supplements,  the 
Commission  does  not  find  that  the 
available  deliverable  supplies  of  com 
under  the  revised  CBT  proposal  are  so 
inadequate  imder  section  5a(a)(10)  that 
additional  delivery  points  are  necessary. 
Actual  trading  experience  will  reveal 
whether  the  level  of  deliverable 
supplies  meets  the  requirements  of 
section  5a(a)(10).  Accordingly,  the 
Commission  directs  the  CBT  to  report 
on  the  actual  delivery  and  contract 
expiration  experience  on  an  annual 
basis  for  the  first  five  years  after  contract 
expirations  begin  tinder  the  revised 
contract  terms. 

IV.  The  Lack  of  Locational  Price 
Difbimtiala  Violates  Soction  5a(aNlO) 

Section  5a(a)(10)  requiies  that,  where 
more  than  one  delivery  point  or 
conunodity  grade  i>  specified,  a  futures 
contract  must  specify  quality  and 
locational  price  differentials  to  the 
extent  necessary  to  prevent  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  the  commodity 
in  interstate  commerce.  Guideline  No.  1 
and  the  Commission's  policy  on  price 
differentials  are  based  on  section 
5a(a)(10)  requirements.  As  discussed 
above,  Guideline  No.  1  requires  that 
futiues  contract  terms  and  conditions 
provide  for  deliverable  supplies  that 
will  not  be  conducive  to  price 
manipulation  or  distortion  and  that 
such  supplies  reasonably  can  be 
expected  to  be  available  to  the  short 
trader  and  saleable  by  the  long  trader  at 
their  market  value  in  normal  cash 
market  chaimels.  17  CFR  Part  5. 
Appendix  A(aH2)(i).  In  addition,  the 
Commission's  policy  on  price 
differentials  requires  that,  where  cash 
market  locational  or  quality  differentials 
are  stable,  the  futures  contract  should 
reflect  "normal  commercial  price 
differences  as  represented  by  cash  price 
differences*  *  •"Powers 
Memorandum,  supra  note  1,  at  p.l5. 
When  cash  market  price  differences  are 
unstable  or  where  the  product  flow  in 
the  cash  market  is  not  relevant  to  the 
fotures  delivery  points,  the 
Commission's  policy  reqiures  that 
differentials  must  be  set  at  levels  which 
fall  within  the  range  of  values  that  are 
commonly  observed. 

The  CBT's  failure  to  specify  locational 
price  differentials  violates  section 
5a(a)(10)  as  well  as  the  requirements  of 
Guideline  No.  1  and  the  Commission's 
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policy  on  locational  price  difiierentials. 
The  cash  market  on  the  northern  Illinois 
River  clearly  reflects  a  unidirectional 
flow  of  com  and  soybeans  and  exhibits 
significant  locational  price  differences 
at  the  proposed  delivery  points  which 
have  a  stable  relationship  with  one 
another.  The  failure  of  the  CBT  proposal 
to  provide  for  locational  price 
differentials  reflecting  the  cash  market 
not  only  would  reduce  available 
deliverable  supplies  on  the  contracts, 
but  would  result  in  price  distortions  and 
susceptibility  to  price  manipulation, 
market  congestion,  and  the  abnormal 
movement  of  com  and  soybeans. 

Although  the  CBT  describes  its 
delivery  system  as  a  simple  single 
delivery  area,  in  fact  it  is  a  multiple 
delivery  point  system  without 
differentials.  This  midtiple  delivery 
point  systnn  is  comprised  of  spatially- 
separated  points  along  the  northern 
Illinois  River,  which  are  affected  by  a 
unidirectional  demand  from  the  Gulf 
market  across  five  different  barge  freight 
zones,  including  Chicago.  Chicago  may 
also  be  affected,  at  times,  by  a  number 
of  competing  cash  mariwt  demand  pulls. 

The  value  of  com  and  soybeans 
loaded  into  barges  generally  is  greater  at 
barge-loading  facilities  located  down 
river  relative  to  the  value  of  grain 
loaded  in  barges  at  upriver  locatrons, 
including  Chicago.  As  indicated  above, 
the  CBT  proposal  essentially  would 
price  com  and  soybeans  when  they  are 
loaded  on  barges  along  the  northern 
Illinois  River  destined  for  the  export 
market  centered  in  New  Orleans.  The 
futures  contracts  would  be  priced  FOB 
barge  at  the  loading  fiscilities." 
Currmtly,  the  cash  market  for  such 
products  prices  them  at  the  GIF  New 
Orleans  price,  which  is  uniform  and 
widely  Imown.^^  The  cost  of  barge 
freight  to  New  Orleans  included  in  that 
price  varies  based  on  established  barge 
freight  costs  that  are  higher  at  Chicago 
and  lower  as  one  descends  the  northern 
Illinois  River  and  thus  is  closer  to  New 
Orleans.  Those  freight  rates  are 
transparent  and  widely  reported 
publicly.  While  they  vary  to  some 
extent,  they  are  expressed  as  a  varying 


"The  acTODym  FOB,  fne  on  board,  moans  that, 
under  the  terms  of  the  sale  of  a  commodity,  the 
price  agreed  between  the  buyer  and  seller  includes 
the  cost  of  loading  the  product  into  tianspoitation 
equipment  (barge,  nil  car.  vessel,  etc.)  at  a 
designated  location. 

^QF  New  Orleans  means  that,  under  the  terms 
of  the  sale,  the  price  agreed  upon  between  the  buyer 
and  the  seller  Includes  the  freight  and  insurance  to 
transport  the  products  to  New  Orleans  and  to 
deliver  them  there.  This  market,  which  calls  fat  the 
products  to  be  shipped  at  the  cost  of  the  seller  to 
export  points  in  New  Orleans,  is  very  liquid,  with 
com  and  soybeans  being  activriy  traded  throughout 
the  year. 


percentage  of  the  fixed  amounts  found 
in  the  Waterways  Flight  Bureau  Tariff 
No.  7.  By  backing  out  the  freight 
amounts  from  the  GIF  price,  one  can 
calculate  the  differences  in  the  value  of 
the  commodities  FOB  various  Illinois 
River  points. 

Dunng  the  critical  siunmer  months 
the  price  differential  based  on  the 
freight  rate  between  Chicago  (the  most 
northerly  Illinois  River  delivery  point) 
and  Pekin  (the  most  southerly  Illinois 
River  delivery  point)  has  ranged  in 
recent  years  between  4.1  and  5.3  cents 
per  bushel  of  com  and  between  4.4  and 
5.7  cents  per  bushel  of  soybeans.  These 
differences  are  very  significant  and  are 
sufficient  to  distort  prices,  to  limit 
deliverable  supplies,  and  to  divert 
supplies  from  one  delivery  point  to 
another.^ 

Where  as  here,  futures  contracts 
provide  for  multiple  delivery  points  and 
significant  normal  commercial  price 
deferences  exist  in  the  cash  market 
between  those  locations,  section 
5a(a)(10)  requires  that  the  terms  of  the 
fotures  contracts  include  locational 

Eirice  differentials.  The  failure  to  set 
ocational  price  differentials  reflecting 
normal  cash  market  price  differences 
has  the  economic  e^ct  of  excluding  the 
disadvantaged  delivery  point  from  being 
used  for  delivery.  Such  an  exclusion 
may  result  in  abnormal  movement  of  the 
commodify  away  from  the 
disadvantaged  delivery  point  and  to  the 
advantaged  delivery  point.  In  order  for 
a  disadvantaged  delivery  point  to 
function,  the  futures  price  has  to 
increase  above  the  commodity's 
luderlying  cash  market  value  at  the 
disadvantaged  delivery  point  to 
overcome  this  built-in  penalty.  This 
opens  the  door  to  price  distortion  and 
price  manipulation  in  the  amount  of  the 
"differential  penalty."  Alternatively, 
market  congestion  at  the  advantaged 
delivery  point  may  result.  These  are 
precisely  the  types  of  market  abuse  that 
section  5a(aHlO)  sought  to  avoid  by 
requiring  exchanges  to  "permit  delivery 
*  •  *  at  such  •  •  •  locational  price 
differentials  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement 
of  such  commodify  in  interstate 
commerce."  For  these  reasons,  the 
Commission  finds  that  the  lack  of 


"The  CBT  implicitly  recognized  these  cash 
market  value  relationships  and  the  importance  of 
baige-freight  differences  in  valuing  the  commodities 
in  its  proposed  contingency  plan  to  allow  deliveries 
at  alternative  delivery  locations  during 
transportation  disruptions  on  the  Illinois  River.  As 
described  below,  that  proposal  provides  that 
deliveries  at  alternative  locations  must  be  priced 
QF  New  Orleans  with  the  delivery  taker 
reimbursing  the  issuer  for  the  cost  of  freight  to  New 
Orleans  horn  the  original  delivery  location. 


locational  price  differentials  violates 
section  5a(a)(10). 

The  CBT  argued  that  section  5a(a)(10) 
is  not  violated  by  its  propostd's  lack  of 
differentials  because  "locational 
differentials  for  com  and  soybeans  at 
par  fall  well  within  the  expected  values 
of  cash  market  differentials  betvraen  the 
delivery  points."  CBT  Jime  16, 1997 
submission,  at  40.  However,  this  is  not 
the  appropriate  standard  because  the 
relative  value  of  these  cocamodities 
among  the  northern  Illinois  River 
delivery  points  is  constant,  quite 
transparent  and  based  on  established 
barge  freight  differences,  as  discussed 
above.  Furthermore,  even  if  it  were  the 
appropriate  standard,  we  find  that  a  lack 
of  price  differentials  is  not  commonly 
observed  in  the  cash  market,  for  the 
reasons  discussed  above. 

The  CBT's  argument  erroneously 
relies  on  bid  prices  to  fanners  at  various 
delivery  points  rather  than  prices  FOB 
barge,  the  prices  that  the  CBTs 
proposed  contracts  are  designed  to 
reflect.  The  CBT  also  relies  on 
information  that  suggests  that  the  cash 
market  value  of  com  and  soybeans 
loaded  onto  vessels  and  rail  cars  at 
Chicago  may  at  times  equal  or  exceed 
the  value  of  com  or  soybeans  loaded 
onto  barges  at  locations  on  the  northern 
niinois  River  delivery  area.  However, 
with  the  precipitous  decline  in  the 
available  deliverable  supplies  in 
Chicago,  such  occasional  variances  from 
the  prices  loaded  on  barges  at  Chicago 
and  along  the  northem  Illinois  River 
play  a  small  role  in  the  cash  market  and 
should  not  be  a  significant  fector  in 
setting  locational  differentials  under  the 
CBTs  proposal.  The  prices  for  barges 
loaded  on  the  northem  Illinois  River  at 
Chicago  and  at  delivery  points  south  of 
Chicago  reflect  the  differences  in  freight 
costs  on  which  the  Commission  bases  it 
price  differentials  for  those  delivery 
points. 

V.  The  Faflore  Adequatefy  To  Address 
Foreaaeable  Interruptions  to  Oaliverias 
Violates  Section  5a(aKlO) 

An  additional  concern  regarding  the 
operation  of  the  CBT  proposal 
applicable  to  both  the  com  and  soybean 
contracts  is  its  reliance  chiefly  upon  a 
single  mode  of  transportation  to  efiiect 
delivery — Illinois  River  barge 
transportation.  A  large  niunber  of 
commenters  questioned  the  reliabilify  of 
barge  transportation  on  the  Illinois  River 
from  the  standpoint  of  assuring  that 
takers  of  fotures  delivery  would  be  able 
to  receive  and  to  transport  their  grain 
promptly  in  the  event  of  a  disruption  of 
barge  transportation  on  the  river  due  to 
weather  or  lock  maintenance. 
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There  has  been  a  history  of  repeated, 
significant  interruptions  in 
transportation  along  the  northern 
Illinois  River,  hx  three  of  the  last  13 
years,  one  or  more  of  the  locks  on  this 
portion  of  the  river  have  been  closed  for 
repair  by  the  U.S.  Army  Corps  of 
Engineers  for  60  or  more  consecutive 
days  during  the  critical  summer  months, 
with  the  result  that  no  barge  traffic 
could  pass  through  that  point  on  the 
river  on  its  way  south  to  New  Orleans.^' 
In  addition,  traffic  on  the  Illinois  River 
is  frequently  impacted  by  weather 
conditions,  including  wind,  high  water 
during  the  spring  and  summer,  and 
icing  during  the  winter.  The  Coast 
Guard,  an  agency  of  the  U.S. 
Department  of  Transportation,  is 
responsible  for  maintaining  safe  passage 
along  the  nation's  waterways  and,  when 
conditions  warrant,  issues  compulsory 
safety  zones  restricting  transportation 
on  certain  segments  of  the  river. 
Between  January  1991  and  June  1997 
the  Coast  Guard  issued  compulsory 
safety  zones  on  segments  of  the  northern 
Illinois  River  on  21  separate  occasions. 
The  delivery  area  on  the  northern 
Illinois  River  was  affected  by  such  a 
safety  zone  for  substantial  portions  of 
the  river  south  of  the  delivery  area  from 
early  June  through  the  middle  of  August 
in  1993." 

The  CBT  proposal's  heavy  reliance  on 
barge  delivery  would  disadvantage 
delivery  takers  during  those  periods 
when  barge  traffic  is  negatively 
impacted  by  weather  conditions  or  lock 
maintenance  and  repair.  Prolonged 
obstruction  of  transportation  on  the 
river  would  increase  the  susceptibility 
of  the  futures  contract  to  manipulation 
by  issuers,  who  could  issue  large 
numbers  of  certificates  during  periods 
when  those  taking  delivery  would  be 
unable  to  transport  and  to  sell  the 
product  at  an  economic  value  in  relation 
to  the  CIF  New  Orleans  market. 

The  Commission  is  of  the  view  that  it 
is  not  an  appropriate  use  of  exchange 
emergency  authority  to  address  such 
foreseeable  disruptions  to  the  operation 


"  Spocifically.  in  1984  the  Lockport  and  Brandon 
Road  locks  w«r«  closed  for  60  days  in  )uly.  August, 
and  September:  in  19S7  the  Peoria  lock  was  closed 
for  60  days  in  July,  August,  and  September;  and  in 
199S  the  Lockport,  Brandon  Road.  Dresden  Island. 
and  Marseilles  locks  each  were  closed  for  between 
64  days  and  77  days  in  luly,  August,  and 
September.  The  C3T,  in  its  October  22, 1997 
•xcaptions  at  p.  38,  agrees  that  these  disruptions 
have  in  the  past  (in  1987,  for  example)  been  severe 
and  proloogiBd  enough  to  curtail  the  ability  to  take 
delivery  within  the  northern  Illinois  River  delivery 
■w.  Sm  ako.  tr.  at  22-24. 

"In  addition  to  weather  actions  taken  by  the 
Coast  Guard,  the  U.S.  Army  Corps  of  Engineers, 
which  has  operational  control  over  river  locks,  may 
cloM  a  lock  when  it  determines  tliat  icing 
coaditions  so  require. 


of  contract  terms.''  In  response  to 
repeated  requests  by  the  Commission 
staff,  the  CBT,  by  submission  dated 
August  22.  1997.  sought  to  cure  this 
defect  in  its  proposal  by  proposing  a 
plan  to  be  followed  in  the  case  of 
transportation  disruptions.  This 
proposed  contingency  plan  provides 
that,  in  the  event  that  either  the  Peoria 
or  LaGrange  lock  on  the  Illinois  River 
(the  two  most. southerly  locks  without 
an  auxiliary  lock  allowing  river 
movement)  is  scheduled,  with  six- 
months  prior  notice,  to  be  closed  for  a 
period  of  45  days  or  more,  then  the 
delivery  maker  and  taker  may  mutually 
agree  to  alternative  terms  or,  failing 
such  agreement,  the  deliverer  is 
obligated  to  provide  loaded  barges  to  the 
taker  at  a  point  between  the  lowest 
closed  lock  and  St.  Louis  or  on  the  mid- 
Mississippi  River  between  St.  Louis  and 
Dubuque,  inclusive.  The  loaded  barges 
would  be  valued  GIF  New  Orleans,  with 
the  delivery  taker  responsible  for  paying 
to  the  delivery  maker  the  transportation 
cost  between  the  original  shipping 
station  and  New  Orleans.  The 
reimbursement  in  transportation  cost 
would  be  computed  based  upon  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  barge  freight  rate. 

This  proposal  falls  short  of  achieving 
its  apparent  objective  of  addressing  the 
susceptibility  of  the  com  and  soybean 
futures  contracts  to  price  manipulation, 
market  congestion,  or  the  abnormal 
movement  of  the  commodity  in 
interstate  commerce  resulting  from 
disruptions  to  river  traffic.  First,  the 
proposed  rule  only  addresses  sustained 
blockages  due  to  lock  closures  south  of 
the  delivery  area.  However,  similar 
problems  could  be  caused  by  closure  of 
one  or  a  number  of  locks  within  the 
delivery  area  sufficient  to  disrupt  traffic 


"The  CBT  proposed  a  separate  rule,  regulation 
1081.01(12MG)(8).  to  address  possible  disruptions  to 
shipping  traffic  within  the  delivery  area.  That 
proposed  rule  provides  that,  if  it  becomes 
impossible  to  load  at  a  designated  shipping  station 
"because  of  an  Act  of  God.  fire.  *  *   *  an  act  of 
government,  labor  difficulties,  or  unavoidable 
mechanical  breakdown,  the  shipper  will  arrange  for 
water  conveyance  to  be  loaded  at  another  regular 

shipping  station and  will  compensate  the 

taker  for  resulting  transportation  costs,  if  any.  It 
further  provides,  however,  that  if  the  impossibility 
of  delivery  exists  at  a  majority  of  shipping  stations 
within  the  delivery  area,  then  delivery  may  be 
delayed.  Although  this  proposed  rule  addresses 
conditioas  impeding  delivery  at  one  or  some 
locations  within  the  delivery  area,  it  does  not  offer 
an  acceptable  solution  to  the  contingency  that  all 
or  most  deliveries  may  be  rendered  impossible  due 
to  disruptions  of  river  traffic  south  of  the  delivery 
area  or  at  points  affecting  a  majority  of  shipping 
stations  within  the  delivery  area.  Because  of  the 
increased  likelihood  of  price  manipulation  and 
market  congestion  arising  from  delayed  delivery  in 
such  circumstances,  a  different  and  more  effective 
contingency  plan  is  required  under  section 
Sa(a)(10). 


at  a  majority  of  shipping  stations. 
Repairs  are  often  made  to  more  than  one 
lock  at  a  time,  having  the  potential  to 
increase  the  impact  of  the  disruption 
within  the  delivery  area  from  such 
projects.  Thus,  although  the  same 
foreseeable  situation  rendering  the 
contracts  vulnerable  to  price 
manipulation  and  market  congestion 
exists  when  the  disruption  is  within  the 
delivery  area  as  when  it  is  south  of  the 
delivery  area,  the  contingency  plan  fails 
to  address  that  situation.  Furthermore, 
obstructions  and  disruptions  to  river 
traffic  other  than  lock  closures — such  as 
those  caused  by  flooding — are 
foreseeable,  would  render  the  proposed 
contracts  vulnerable  to  price 
manipulation  and  market  congestion 
and  should  be  addressed  in  the 
contingency  plan. 

Secondly,  when  a  sustained  river 
traffic  obstruction  of  less  than  45  days 
is  announced,  vulnerability  to  price 
manipulation  and  market  congestion  is 
foreseeable.  This  is  also  true  when  there 
has  been  less  than  the  six-month 
advance  notice  which  the  CBT  has 
proposed  as  a  condition  for  triggering 
the  contingency  procedures.  This 
vulnerability  arises  bora  the  ability  of 
shipping  certificate  issuers  under  the 
CBT  proi>osal  to  issue  certificates 
representing  up  to  30  days  of  their 
capacity.  Thus,  an  announced  river 
traffic  obstruction  of  between  30  and  45 
days,  for  example,  would  enable  eligible 
issuers  to  deliver  into  the  market  the 
maximum  number  of  shipping 
certificates  permitted,  secure  in  the 
knowledge  that  the  holders  of  those 
certificates  could  not  accept  delivery  of 
the  com  or  soybeans  while  the  river  was 
obstructed  and  that,  once  the 
obstruction  to  river  movement  was 
ended,  the  issuer  could  only  be  required 
to  deliver  on  the  certificates  over  an 
entire-month  period. 

In  this  connection,  it  should  be  noted 
that  closures  for  lock  repairs  generally 
are  scheduled  for  the  summer  months, 
the  time  when  deliverable  supplies  are 
lowest  and  futures  contracts  are  most 
susceptible  to  manipulation.  (Indeed,  a 
prolonged  closure  extending  to  the 
arrival  of  the  new  crop  couid  allow 
futures  deliverers  to  depress  the  price  of 
an  old  crop  futures  month  to  levels 
reflecting  new  crop  values  at  a  time 
when  the  broader  cash  market  was 
reflecting  the  usual  old  crop/new  csop 
price  differences  based  on  supply  and 
demand  conditions.) 

In  addition,  the  proposal  to  value 
alternate  delivery  locations  using  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  is  inconsistent 
with  the  locational  price  differential 
found  to  be  applicable  by  the 


Conmiission,  as  discussed  below.  The 
application  of  different  differentials  to 
the  contracts,  depending  upon  whether 
deliveries  were  subject  to  the 
contingency  rule  or  to  normal  delivery 
procedures,  could  also  contribute  to 
price  manipulation,  market  congestion, 
or  the  abnormal  movement  of 
commodities  in  interstate  commerce.'^ 

VL  The  Minimum  Net  Worth  Eligibility 
Requirenwat  for  bsuers  Violates 
Section  15 

In  addition  to  the  CBT's  existing 
requirement  of  $2  million  working 
capital  required  of  firms  regular  for 
delivery  imder  all  its  agricultural 
futures  contracts,  the  C3T  has  proposed 
to  require  that  firms  eligible  to  issue 
shipping  certificates  under  its  soybean 
and  com  contracts  must  also  meet  a 
minimum  net  worth  standard  of  $40 
million.  As  discussed  above,  this 
requirement  has  the  effect  of  reducing 
the  amount  of  deliverable  supplies  by 
making  ineligible  for  delivery  certain 
existing  loadhig  bcHities  in  the  delivery 
areas  owned  by  otherwise  eligible  JSrms. 
In  addition,  the  requirement  constitutes 
a  barrier  to  entry  of  firms  Mrishing  to 
establish  facilities  and  to  become 
eligible  to  issue  shipping  certificates. 
The  Commission  has  analyzed  this 
requirement  under  the  provisions  of 
section  15  of  the  Act  and  finds  that  it 
constitutes  an  unjustifiable  barrier  to 
entry  and  leads  to  undue  market 
concentration  when  considered  in  the 
context  of  the  other  requirements 
issuing  firms  must  meet 

Section  15  of  the  Act  requires  the 
Commission,  when  considering 
exchange  rule  proposals  or 
amendments,  to  consider  the  public 
interest  to  be  protected  by  the  antitrust 
laws  and  to  oideavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives  of  the  Act."  Therefore,  the 
CBT  proposal's  possible  anticompetitive 
effects  must  be  evaluated  against  its 
potential  efbctiveness  in  achieving  the 
policies  and  purposes  of  the  Act 

All  existing  futures  contracts  that 
provide  for  delivery  using  shipping 
certificate  delivery  specify  certain 
financial  requirements  for  certificate 
issuers.  Consistent  with  this  approach, 
the  CBT  proposal  requires  that  issuers  of 


^Even  if  such  dlAating  differentials  would  not 
have  such  adverse  rasuhs,  it  would  be  nonetheless 
"iMcaasary  or  •ppropriate  *  *  *  to  insure  bir 
daahng  *  *  *"  in  such  futures  contracts  to  apply 
the  same  diRarantial  in  both  instances  under 
section  aa(7)  of  the  Act. 

''^Britiah  American  Commodity  Option*  Corp.  v. 
Bagley.  (1975-1977  Transfer  Binder)  Comm.  Fut.  L. 
Rep.  (CCH)  1  20.245  at  21,334  (S.D.N. Y.  1976)  aff'd 
in  part  and  rev'd  in  part  on  other  grounds,  552  F. 
2d.  282  (2d.  Or.  1977.  oert.  denied.  98  S.  Q.  427 
(1977). 


certificates  have  through-loading 
facilities  on  the  northern  Illinois  River, 
obtain  an  irrevocable  letter  of  credit  in 
an  amount  equal  to  the  value  of  their 
delivery  commitments,  and  maintain  a 
minimum  of  two  million  dollars  in 
working  capital.  These  requirements  are 
comparable  to  those  imposed  on 
shipping  certificate  issuers  in  other 
futures  markets,  including  the  CBT's 
own  soybean  meal,  diammonium 
phosphate  and  anhydrous  ammnni^ 
futures  contracts,  the  New  York  Cotton 
Exchange's  frozen  concentrated  orange 
juice  futures  contract  and  the 
Miimeapolis  Grain  Exchange's  white 
wheat  futures  contract  Moreover, 
issuers  of  a  shipping  certificate  under 
the  CBT  proposal  would  also  be  limited 
to  issuing  certificates  of  a  value  no 
greater  than  25  percent  of  the  issuer's 
net  worth.  However,  in  addition  to  all 
these  requirements,  the  CBT's  proposed 
com  and  soybean  contracts  would 
require  shipping^certific^e  issuers  to 
have  a  minimum  net  worth  of  $40 
million,  a  requirement  that  is  not 
imposed  in  any  other  futures  contract 
involving  shipping  certificates. 

The  effect  of  the  proposed  $40  million 
minimum  net  worth  requirement  would 
be  to  limit  issuance  of  shipping 
certificates  to  four  large  grain  firms 
among  the  seven  firms  with  shipping 
stations  along  the  northern  Uliiu)is  River 
delivery  area.  At  least  three  firms  which 
currently  operate  shipping  stations  on 
the  designated  segment  of  the  northern 
Illinois  River  and  have  participated  in 
the  cash  market  by  loading  barges  of 
com  and  soybeans  would  be  excluded 
from  issuing  shipping  certificates  for 
delivery  on  the  CBTs  proposed  futures 
contracts.  The  Commission  does  not 
believe  that  the  CBT  has  presented  a 
reasonable  justification  for  this 
requirement 

Although  the  CBT's  objective  of 
protecting  the  financial  integrity  of  the 
delivery  process  is  reasonable,  it  is 
adequately  achieved  through  die 
working  capital  and  letter  of  credit 
requirements,  as  it  has  been  for  all  other 
shipping  certificate  contracts,  and 
through  the  limit  on  the  value  of 
certificates  issued  to  25  percent  of  an 
issuer's  net  worth.  Forty  million  dollars 
is  a  high  level  of  net  worth  that  excludes 
three  of  the  seven  existing  firms  with 
loading  facilities  along  the  northern 
Illinois  River  and  would  act  as  a  barrier 
to  new  entrants.  The  resulting  extremely 
high  level  of  concentration  of  the  market 
restricted  to  four  issuers  is 
demonstrated  by  the  fact  that  the 
Herfindahl-Hirschman  Index  (HHI)  for 
the  proposed  market  would  be 


approximately  3,300.3*  This  increase  in 
concentration  as  compared  with  the 
current  delivery  system — 530  points  in 
the  HHI — ^would  likely  create  or 
enhance  market  power  or  facilitate  its 
exercise  in  an  already  highly 
concentrated  market. 

The  CBT  has  failed  to  demonstrate  a 
need  for  this  particular  requirement. 
Accordingly,  the  Commission  finds  that 
the  $40  million  minimum  net  worth 
requirement  would  be  an  unjustified 
barrier  to  entry  into  a  highly 
concentrated  market  and  its  approval  by 
the  Commission  would  be  contrary  to 
section  15  ofthe  Act^' 

Vn.  Propoaed  Changes  aad 
Supplamants  to  Comply  With  Sections 
5«(«K10)  and  15 

Under  the  provisions  of  section 
5a(a)(10)  ofthe  Act,  the  Commission, 
having  found  that  the  response  of  the 
CBT  to  the  notification  relating  to  its 
com  and  soybean  futures  contracts  does 
not  accomplish  the  statutory  objectives 
of  that  section  and  "after  graining  the 
contract  market  an  opportunity  to  be 
heard,  may  change  or  supplement  such 
rules  and  regulations  of  the  contract 
market  to  achieve  the  above  objectives 
•  •  '."The Commission  has 
determined  that  the  following  dianges 
and  supplements  to  the  CBT's  proposal 
are  necessary  to  achieve  the  objectives 
of  section  5ai(a)(10)  and  compliance 
with  section  15  of  the  Act 

The  Commission  has  determined  that 
deliverable  supplies  of  soybeans  under 
the  CBT's  proposal  should  be  increased 
through  the  retention  of  those  delivery 
points  imder  the  CBT's  current  contracts 
which  the  CBT  has  proposed  to 
eliminate  and  that  appropriate 
locational  difiiarentials  should  be 


>*The  HHI  is  calculated  by  summing  the  squana 
of  the  individual  market  shve  of  each  of  a  markaf  • 
participants.  The  3.300  figure  is  obtained  using 
rated  (Mivery  capacity  ofthe  four  firms  cunantly 
maating  the  proposed  capital  requirements  to 
maasura  market  share.  Those  firms  and  their 
raapactive  market  shares  are  Archer  Daniels 
Midland  Co.  (49  percent),  Continental  Grain 
Company  (22  percvnt).  Cargill,  Incorporated  (19 
percant),  and  Consolidated  Grain  and  Barge  (10 
percent).  Adding  in  the  three  firms  (American 
Milling  Company,  Garvey  International,  and  Sours 
Grain  Company)  which,  absent  the  propoaal's  $40 
million  net  worth  requirement,  also  would  be 
eligible  to  issue  delivery  certificates  in  the  propoaad 
mvkats  would  lower  the  HHI  to  2.511,  still  a  high 
level  of  concentration  but  substantially  less  than 
that  under  the  CBT  proposal  (and  indeed  leas  than 
under  the  ctirrent  delivery  system). 

'^Coocems  about  concentration  amotig  those 
firms  eligible  to  issue  shipping  certificates  tuider 
the  CBTs  proposal  are  compounded  by  the  sizeable 
ownership  interests  some  of  the  Gruu  have  in  baige 
fleets  operating  on  the  northers  Ulinoii  River  and  ' 
in  Gulf  export  and  processing  facilities.  Several 
commenters  sxpreMed  concern  that  this  vertical 
integration  incieasai  their  opportunity  for  price 
manipulation. 
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applied  to  such  delivery  points.  In 
addition,  the  Commission  has 
detennined  for  both  the  com  and 
soybean  contracts  to  revise  the  CBT's 
proposal  to  impose  appropriate 
locational  differentials  for  northern 
Illinois  River  delivery  points.  The 
Commission  has  determined  to  revise 
the  proposed  eligibility  requirements  for 
issuers  of  com  and  soybean  shipping 
certificates  by  eliminating  the  minimum 
net  worth  requirement  of  $40  million, 
which  is  an  unnecessary  barrier  to 
entry.  The  Commission  also  has 
determined  to  revise  the  river  traffic 
obstruction  contingency  rule  by 
reducing  the  continuous  period  of 
obstruction  from  45  days  as  proposed  to 
15  days,  by  making  it  applicable 
whenever  a  majority  of  shipping 
stations  within  the  northern  Illinois 
River  delivery  area  are  affected  by 
obstruction  of  river  traffic,  by  making  it 
applicable  to  all  announced 
obstructions  with  no  minimum 
notification  period  specified  and  by 
rhanging  the  differential  from  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  as  proposed  to 
150  percent. 

A.  Delivery  Points 

In  determining  how  to  remedy  the 
inadequacy  of  deliverable  supplies 
under  the  CBT  soybean  proposal,  the 
Commission  accepts  the  delivery  points 
in  the  proposal  itself  as  a  starting  point 
and  believes  that  the  most  reasonable 
and  feasible  way  to  enhance  deliverable 
supplies  is  by  adding  additional 
delivery  points.  To  do  so,  the 
Commission  has  decided  to  retain  the 
delivery  points  under  which  the  CBT's 
existing  contract  has  been  operating  for 
years.  Thus,  the  Commission  had 
determined  to  retain  Toledo  and  St. 
Louis  as  delivery  points  for  soybeans. 


In  this  regard,  many  commenters 
supported  retaining  the  delivery  point  at 
Toledo,  pointing  out  that  Toledo's 
effectiveness  as  a  delivery  point  is 
proven.  They  also  maintained  that 
Toledo  brings  with  it  the  advantage  of 
having  transportation  ties  to  both  the 
export  market  via  vessels  on  the  Great 
Lakes  and  the  expanding  livestock  feed 
demand  in  the  southeastern  U.S.  via  rail 
transportation.  Although  St.  Louis  has 
not  been  an  important  delivery  point 
under  the  current  contract,  it  likely 
would  become  one  \inder  the  contract's 
revised  shipping  certificate  format.^* 

These  two  defivery  points  have  the 
strong  advantage  of  having  been  chosen 
by  the  CBT  as  appropriate  delivery 
points  for  its  soybean  contract  and 
having  been  used  as  delivery  points  for 
the  contract  for  a  number  of  years. 
Toledo  has  been  a  delivery  point  on  the 
CBT  soybean  contract  since  1979;  St 
Louis  has  been  a  delivery  point  since 
1993.  The  resulting  experience  and 
familiarity  with  these  delivery  points  of 
the  CBT,  its  members  and  commercial 
users  of  the  soybean  contract  are  strong 
indicators  that  the  delivery  points  are 
feasible,  workable  and  acceptable.^' 


"  Some  commenters  advocated  the  addition  of 
new  and  completely  untried  delivery  points,  such 
as  locations  in  the  interior  of  Iowa,  or  delivery 
points  that  have  been  used  for  other  contracts,  such 
as  Minneapolis.  Minnesota.  Although  those 
suggestions  may  have  merit,  the  Commission  has 
decided  that  the  experience  with  the  current 
delivery  points  is  entitled  to  significant  weight 

>*The  CBT  argues  that  the  Commission  should 
not  determine  to  order  the  CBT  to  retain  Toledo  and 
St.  Louis  as  delivery  points  because  their  retention 
would  permit  multiple  delivery  locations  on  the 
soybean  futures  contracts  and  because  selection  of 
delivery  points  is  the  responsibility  of  the  contract 
market  alone.  However,  the  current  contract  has 
included  Toledo  and  St.  Louis  as  delivery  points  for 
many  years  with  no  apparent  ill  effects.  Moreover, 
section  5a(a)(10)  directs  the  Commission  to  act 
when  the  contract  market's  proposed  contract  terms 
fail  to  accomplish  the  ob)ectives  of  thai  section  of 


The  retention  of  Toledo  and  St.  Louis 
as  delivery  points  provides  a  substantial 
increase  in  the  available  deliverable 
supplies  of  soybeans  and  in  the  number 
of  potential  shipping  certificate  issuers 
on  the  contract.  When  Toledo  and  St. 
Louis  are  included  as  delivery  {Kiiiits  on 
the  soybean  futin^s  contract,  the 
number  of  entities  eligible  as  issuers 
increases  by  three,  significantly 
reducing  the  degree  of  concentration 
among  potential  shipping  certificate 
issuers.  The  following  chart  shows  the 
increases  in  gross  deliverable  supplies 
of  soybeans  which  result  from  the 
retention  of  Toledo  and  St.  Louia  as 
delivery  points  and  from  the 
elimination  of  the  $40  million  minimum 
net  worth  requirement  for  eligibility  as 
shipping  certificate  issuers,  as  discussed 
in  section  D.  below.  Piirsuant  to  these 
changes  ordered  by  the  Commission, 
potentially  available  gross  deliverable 
supplies  of  soybeans  are  at  or  above  the 
2.400-contract  level  in  both  July  and 
August  during  each  of  the  past  11  years 
and  in  September  during  all  but  one  of 
the  11  years.  Indeed,  the  gross 
deliverable  supplies  are  also  at  or  above 
the  4,000-contract  level  for  25  of  the  33 
months  examined. 

BilXMO  COM  SWI-OI-P 


the  Act.  and  additional  delivery  points  are 
necessary  to  assure  adequate  deliverable  supplies 
under  section  5a(a)(10)  in  this  instance.  By 
beginning  its  analysis  with  the  CBT's  proposed 
delivery  specifications  and  next  considering 
delivery  points  already  chosen  and  used  by  the 
exchange  as  existing  delivery  points,  the 
Commission  has  sought  to  achieve  the  most 
conservative  means  of  reaching  the  required  levels 
of  deliverable  supplies.  Of  course,  the  CBT 
continue*  to  be  free  to  indicate  by  proposed  rule  or 
petition  that  its  business  preference  for  delivery 
locations  is  otherwise,  and  the  Commission  would 
consider  such  a  new  proposal  under  the  standards 
for  review  provided  under  the  Act. 


Soybeiiis:  OMii|Mriion  of  Grass  I>elhrerabkSiip|ilte8ii^^ 
Aroponl  and  the  Ordered  Changes 
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Accordingly,  the  retention  of  Toledo 
and  St.  Louis  as  delivery  points  is 
appropriate  to  provide  adequate  levels 
of  gross  deliverable  supplies  of  soybeans 
for  the  July  and  August  futures 
contracts.  Although  the  retention  of 
Toledo  and  St.  Louis  does  not  yield 
gross  deliverable  supplies  which  meet 
the  2.400-contract  level  in  one  of  the 
last  11  years  in  September,  September  is 
a  transition  month  between  the  old  and 
new  crop  year,  as  discussed  above.  New 
crop  production  is  in  the  offing.  Thus, 
even  if  September  gross  deliverable 
supplies  might  on  rare  occasion  fall 
below  the  2.400-contract  level,  the 
incentive  to  manipulate  prices  based  on 
a  shortfall  of  old  crop  supplies  is 
reduced  because  of  the  likelihood  of 
rapidly  falling  prices  as  significant 
amounts  of  new  crop  supplies  become 
available  in  the  near  future.  In  light  of 
the  reduced  threat  of  price  manipulation 
due  to  the  imminence  of  new  crop 
production,  the  Commission  is  not 
ordering  that  additional  delivery  points 
be  added  to  the  contract  beyond 
retention  of  Toledo  and  St.  Louis.  If 
September  deliverable  supplies  of 
soybeans  appear  to  be  inadequate  once 
trading  under  the  revised  soybean 
contract  begins,  the  Commission  would 
take  appropriate  steps  to  provide  for 
additional  delivery  locations.^ 

Accordingly,  the  Commission  finds 
that  retention  of  Toledo  and  St.  Louis  is 
appropriate  to  provide  an  adequate  level 
of  available  deliverable  supplies  as 
required  by  section  5a(a)(10). 

B.  Differentials 

Section  5a(a)(10)  requires  that,  where 
more  than  one  delivery  point  is 
specified  in  a  futxires  contract,  the 
contract  terms  must  provide  for 
locational  differentials  to  the  extent 
necessary  to  prevent  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  the  commodity 
in  interstate  commerce.  As  discussed 
above,  in  light  of  the  significant 
locational  price  differentials  in  the  cash 
market  among  the  proposed  delivery 
locations,  the  CBT's  par  delivery 
proposal  for  all  proposed  corn  and 
soybean  delivery  locations  would 
reduce  the  level  of  economically 
available  deliverable  supplies  and 
would  increase  the  susceptibility  of  the 
contracts  to  the  prohibited  efi^ects  under 
section  5a(a)(10).  Accordingly,  to  meet 


"■Should  actual  trading  experience  reveal  that 
September  supplies  must  be  supplemented,  one 
means  of  accomplishing  that  obiective  would  be  to 
expand  the  delivery  area  to  include  a  greater 
segment  of  the  northern  Illinois  River.  With  the 
specification  of  appropriate  locational  differentials, 
such  a  change  coiild  probably  be  made  at  a  later 
time  with  little  disruption  to  the  contract 


the  objectives  of  section  5a(a](10). 
locational  differentials  must  be  set  for 
the  delivery  locations  on  the  com  and 
soybean  contracts. 

In  setting  those  differentials,  the 
Commission  has  been  guided  by 
commonly  observed  cash  market  price 
differences  among  the  delivery  points. 
The  cash  market  differences  in  the 
prices  of  com  and  soybeans  for  delivery 
points  on  the  northern  Illinois  River  are 
based  primarily  upon  the  cost  of  barge 
freight — the  price  of  the  product 
increases  as  one  goes  down  the  river 
and  the  cost  of  freight  to  New  Orleans 
decreases.  These  differences  in  freight 
prices  are  transparent,  readily  available, 
and  commonly  accepted  as  the  best 
measure  of  cash  price  values.  An 
analysis  of  barge  freight  rate  data 
indicates  that  150  percent  of  the 
Waterways  Freight  Bureau  Rate  Tariff 
No.  7  rate  provides  an  appropriate  basis 
for  the  differential.  The  difference 
between  that  rate  as  applicable  to  the 
delivery  location  and  that  rate  as 
applicable  to  Chicago,  Illinois, 
constitutes  an  appropriate  differential 
reflecting  cash  market  price  differences. 

Barge  freight  rate  data  for  the  years 
1990  through  1996  indicate  that  150 
percent  of  tariff  is  well  within  the  range 
of  conmionly  observed  freight  rates  and 
closely  approximates  the  average 
percent  of  tariff  quoted  by  barge 
companies  for  Illinois  River  shipment 
during  this  period.  These  data  also 
indicate  that  150  percent  of  tariff 
approximates  the  average  percent  of 
tariff  quoted  for  July,  August,  and 
September,  the  months  when 
deliverable  supply  concerns  and  the 
need  to  maximize  available  deliverable 
supplies  are  the  greatest.  A  majority  of 
those  commenting  on  the  issue  agreed 
that  it  was  appropriate  to  base  price 
differentials  on  barge  freight  cost 
differences,  and  several  of  the 
commenters  that  suggested  a  fixed  rate 
recommended  150  percent  of  tariff. 

St.  Louis  is  being  retained  as  a 
delivery  point  for  soybeans.  The  relative 
price  of  soybeans  in  the  cash  market 
among  the  various  delivery  points  on 
the  northern  Illinois  River  and  St.  Louis 
is  consistently  determined  based  on  the 
difference  in  freight  costs  to  New 
Orleans,  and  therefore  the  Commission 
has  decided  to  base  the  differential  for 
St.  Louis  on  150  percent  of  the  freight 
tariff  as  well.  Most  commenters  agreed 
that  this  approach  is  the  appropriate 
measure  of  such  cash  market  price 
differences. 

The  differential  applicable  to  Toledo, 
which  is  also  retained  as  a  delivery 
point  for  soybeans,  cannot  be  set  based 
on  the  differentials  relating  to  barge 
freight  since  Toledo  is  not  located  on 


the  Illinois  River  and  does  not  tend  to 
deliver  soybeans  CIF  New  Orleans.  The 
Commission's  policy  on  locational 
differentials  provides  that  such 
differentials  must  fall  within  the  range 
of  commonly  observed  cash  market 
price  differences.  Available  data 
indicate  that  cash  price  differentials 
between  Chicago  and  Toledo  commonly 
range  from  Chicago's  being  at  a 
premium  to  its  being  at  a  discount  to 
Toledo.  Therefore,  establishing  Toledo 
deliveries  at  par  with  Chicago  is  well 
within  the  range  of  commonly  observed 
cash  market  price  differences  and 
provides  an  adequate  approximation  of 
the  cash  market  price  relationship 
between  the  two  delivery  points.  Most 
commenters  expressing  an  opinion  on 
this  issue  agreed  that  soybeans  should 
be  deliverable  in  Toledo  at  par  with 
Chicago. 

Accordingly,  the  Commission  has 
determined  that  for  soybeans  Chicago 
and  Toledo  should  be  at  contract  price 
with  all  other  delivery  locations  at  a 
premium  over  contract  price  of  150 
percent  of  the  difference  between  the 
Waterways  Freight  Bureau  Tariff  No.  7 
rate  applicable  to  that  location  and  the 
rate  applicable  to  Chicago.  Illinois.  For 
com,  Chicago  should  be  at  contract 
price  with  all  other  delivery  locations  at 
a  premium  over  contract  price  of  150 
percent  of  the  difference  between  the 
Waterways  Freight  Bureau  Tariff  No.  7 
rate  applicable  to  that  location  and  the 
rate  applicable  to  Chicago.  Illinois. 

C.  Disruptions  to  River  Traffic 

The  CBT  proposal's  heavy  reliance  on 
a  single  mode  of  transportation  to  effect 
delivery  renders  the  contract  susceptible 
to  significant  disruption  of  the  delivery 
process,  increasing  the  possibility  of 
price  manipulation,  market  congestion, 
or  the  abnormal  movement  of  com  and 
soybeans  in  interstate  commerce. 
Although  the  CBT  submitted  a 
contingency  plan  for  alternate  delivery 
procedures  to  address  disruptions  to 
river  traffic,  that  plan  only  addressed 
long-term  disruption  to  river  traffic 
resixlting  from  closure  of  locks  south  of 
the  delivery  area  announced  six  months 
in  advance.  As  the  Commission 
discussed  above,  however,  the  threat  of 
manipulation  of  prices  arises  from  the 
possible  inability  of  long  position 
holders  to  take  delivery  from  all.  or  a 
significant  number,  of  shipping  stations 
due  to  the  closures  of  a  lock  or  locks  or 
other  river  traffic  obstructions  located 
either  within  or  south  of  the  delivery 
area.  The  longer  the  period  of  the  delay 
before  alternate  delivery  procedures  can 
be  invoked,  the  greater  the  potential  for 
manipulation.  Moreover,  this  threat  also 
exists  when  an  obstruction  to  river 
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traffic  has  occurred  with  less  than  six- 
months  notice.  Accordingly,  section 
5a(a)(10)  of  the  Act  requires  that  this 
threat  be  diminiahed  by  reducing  the 
period  during  whielr  delivery  may  be 
delayed  by  eliminating  the  six-month 
notice  requirement  and  by  applying  the 
contingency  delivery  provision  to  all 
obstructionB  to  movement  on  the  river 
arising  eithw  inaide  or  outside  of  the 
delivery  area. 

In  determining  the  length  of  an 
announced  obetruction  which  should 
give  rise  to  a  contingency  plan,  the 
Commission  analyzed  information  on 
past  lock  closures  by  the  U.S.  Aimy 
Corps  of  Engineers  and  on  the  issuance 
of  river  advisories  or  safety  zones  by  the 
Coast  Guard.  During  the  last  17  years  for 
which  this  information  could  be 
ascertained,  it  appears  that  there  have 
been  no  unplanned  and  unarmounced 
river  obstructions  of  greater  than  two 
weeks  duration.  Accordingly, 
obstructions  lasting  at  least  15  days  after 
they  are  announced  are  appropriately 
addressed  by  application  of  the 
contingency  plan. 

In  addition,  as  discussed  above,  the 
application  of  different  differentials  to 
the  futures  contracts  depending  upon 
whether  the  delivery  is  subject  to  the 
contingency  rule  might  also  contribute 
to  price  manipulation  or  market 
congestion.  Since  the  Commission  has 
determined  that  a  differential  based  on 
150  percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  should  be 
applied  to  the  com  and  soybean  futiires 
contracts,  the  Commission  believes  that 
the  provision  in  the  contingency  plan 
should  be  conformed  to  that  differential, 
which  will  be  applicable  to  all    - 
deliveries  made  on  the  contracts  at  non- 
par locations. 

Accordingly,  the  Commission  under 
section  5a(a)(10)  of  the  Act  changes  and 
supplements  the  provisions  of  this  part 
of  the  CBT  proposal  by  reducing  the 
continuous  period  of  river  traffic 
obstruction  from  45  days  as  proposed  to 
15  days,  by  making  the  rule  applicable 
to  any  obstruction  which  affects 
shipments  from  a  majority  of  shipping 
stations  within  the  northern  Illinois 
River  delivery  area,  by  making  the  rule 
applicable  to  all  announced 
ol»tructions  with  no  minimum 
notification  period  specified  and  by 
changing  the  difiierential  from  100 
percent  of  the  Waterways  Freight 
Bureau  Tariff  No.  7  rate  as  proposed  to 
150  percent. 

D.  Net  Worth 

The  $40  million  minimum  net  worth 
requirement  for  eligibility  of  shipping 
certificate  issuers  restricts  deliverable 
supplies  of  com  and  soybeans  by 


eliminating  several  firms  and 
potentially  barring  new  entrants.  As  the 
Commission  found  above,  although  the 
CBTs  objective  of  protecting  the 
financial  integrity  of  the  delivery 
process  is  reasonable,  it  would  he 
adequately  achieved  through  the  CBT's 
proposed  requirements  on  working 
capital,  letters  of  credit,  and  the  ceilii^ 
on  issuance  of  shipping  certific^es  to 
25  percent  of  net  worth.  Contrary  to  the 
policies,  underlying  the  federal  antitrust 
laws,  the  S40  million  minimum  net 
worth  requirement  would  operate  as  a 
significant  bar  to  entry  for  entities  that 
wotild  be  eligible  in  ail  other  respects, 
and  the  resultii^  market  concentration 
would  be  very  high.  The  CBT  has  failed 
to  demonstrate  a  regulatory  need  for  the 
requirement.  Accordingly,  the 
Commission  ettmrnates  the  requirement 
under  sections  5a(aHlO)  and  15  of  the 
Act. 

E.  1999  Contract  Months 

The  Commission's  section  5a(aKl0) 
notification  advised  the  CBT  that  the 
terms  of  its  com  and  soybean  futures 
contracts  did  not  meet  the  objectives  of 
that  provision  of  the  Act.  In  light  of  that 
determination,  the  Commission  advised 
the  CBT  that  "the  CBT  should  refrain 
from  listing  additional  months  of 
trading  in  those  contracts  diuing  the 
pendency  of  these  proceedings."  61  FR 
at  67999.  Nevertheless,  by  letter  dated 
April  24, 1997,  to  the  Chairperson  of  the 
Commission,  the  CBT  advised  the 
Commission  that  it  had  determined  to 
list  or  to  relist  for  trading  the  July  1999 
and  November  1999  soybean  contracts 
and  the  July  1999  and  December  1999 
com  contracts,  respectively,  prior  to 
Commission  review  and  approval  of  the 
proposed  changes  to  the  delivery 
specifications.*' 

By  letter  dated  May  2, 1997,  the 
Commission  responded  that  it  "will 
consider  whether  to  approve  the  listing 
of  these  contract  months  as  part  of  its 
ongoing  proceeding  pursuant  to  section 
5a(a)(10)oftheAct*  *  •."The 
Commission  found  that  the  "listing  of 
these  trading  months  is  not  consistent 
with  Conmiission  rule  1.41(1)  and  that 
*  *  *  their  listing  for  trading  by  the 
CBT  is  not  legally  authorized  at  the 
present  time."  On  September  15.  1997, 
the  Commission  issued  its  proposed 
Order  which,  in  part,  proposed  to 
disapprove  the  application  of  the  CBT's 
proposed  delivery  terms  to  the  July  1999 
and  November  1999  soybean  contracts 


and  the  July  1999  and  December  1999. 
com  contracts.  Four  days  later,  the  CBT 
notified  its  m«nbers  of  its  intent  to  list 
for  trading  the  January  1999  soybean 
futures  contract  and  the  December  1999 
com  futures  contract  under  the  same 
proposed  terms  as  the  Commission  had 
proposed  to  disapprove.  The 
Commission  then  notified  the  CBT  that 
it  proposed  to  disapprove  the  listing  for 
trading  of  thase  two  contract  months 
and  to  disapprove,  to  change  and  to 
supplement  the  terms  proposed  by  the 
CB*!  for  these  two  trading  months  on  the 
same  basis  and  for  the  same  reasons  as 
it  previously  determined  in  its  proposed « 
order  to  disapprove,  to  change  and  to 
supplement  the  terms  of  the  July  1999 
and  November  1999  soybean  contracts" 
and  the  July  1999  and  December  1999 
com  contracts.  62  FR  51087  (Sept  30, 
1997). 

A  number  of  commenters  on  the 
proposed  order  requested  that  the 
Comnassion  authorize  the  listing  of 
these  trading  months.  They  suggested 
that  having  these  trading  months 
available  to  them  without  delay  or 
interruption  was  important  for  their 
ability  to  use  the  markets  for  hedging 
purposes.  Other  commenters  suggested 
that  authorizing  the  trading  of  these 
contract  months  tinder  the  current 
contract  terms  rather  than  the  CBT's 
proposed  contract  terms  would  provide 
the  CBT  with  a  period  of  time  in  which 
to  propose  alternative  amendments  to 
the  delivery  specifications  of  the  com 
and  soybean  futures  contracts  terms. 
The  Commission,  in  response  to  these 
comments,  hereby  authorizes  the  listing 
of  the  January.  July  and  November  1999 
soybean  futures  contract  and  the  March, 
July  and  December  1999  com  futures 
contracts  under  their  current  terms, 
while  disapproving  the  application  of 
the  terms  contained  in  the  CBT's 
proposal  to  these  contract  months.*^  The 


*'  In  doing  so.  the  CBT  indicated  that  it  would: 
list  the  aforementioned  contracts  with  a  special 
indicator  *   •   *  denot|ingJ  that  the  Exchange's 
Board  of  Directors  and  Membership  have  approved 
the  terms  of  the  listed  contracts:  however,  the  terms 
are  subject  to  CFTC  approval. 


«iThe  CBT  in  the  October  IS,  1997.  hearing  and 
in  its  October  22,  1997  letter  of  exceptions  argued 
that  these  trading  months  were  approved  for  listing 
subject  to  previously  approved  listing  procedures. 
The  Commission  rejects  these  arguments.  The  four 
contract  months  cited  in  the  proposed  Order  were 
listed  initially  (Decembe.  and  July  1999  com 
futures  contracts)— or  relisted  after  having  been 
previously  delisted  (July  and  November  1999 
soybean  futures  contracts)— at  a  time  and  in  a 
manner  other  than  specified  in  a  previously 
approved  rule,  thus  requiring  the  prior  approval  of 
the  Commission,  which  was  never  granted. 
Moreover,  all  of  the  futures  contract  months  at 
issue,  including  the  January  1999  soybean  futures 
contract  and  the  March  1999  com  futures,  were  not 
eligible  for  automatic  listing  procedures.  A 
condition  in  such  automatic  listing  procedures  is 
that  the  contract  terms  or  their  listing  not  violate 
legal  requirements.  See,  e.g.,  1.41(1).  The 
Commission's  finding  in  the  December  section 
5a(a)(10)  notification  that  the  com  and  soybean 
futures  contracts  are  not  in  compliance  with  section 
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Commission  also  authorizes  the  listing 
of  other  1999  com  and  soybean  futures 
contracts  under  their  current  terms. 
However,  the  CBT  may  propose  to  list 
the  1999  com  and  soybean  contracts 
incorporating  the  changes  and 
supplements  contained  in  this  Order, 
and  the  Commission  would  approve 
such  listing. 

In  approving  the  1999  contract 
months  for  trading  under  their  current 
terms,  the  Commission  is  responding  to 
the  views  of  numerous  agricultural 
interests  that  there  is  a  need  for 
certainty  and  clarity  about  the  legality 
and  terms  of  these  contracts  and  for 
their  immediate  availability  for  trading 
for  hedging  purposes.  It  also  responds  to 
arguments  of  the  CBT  urging  that  the 
Commission  allow  listing  of  the  1999 
contract  months  pursuant  to  the  current 
contract  terms  in  the  event  that  the 
Commission  disapproves  the  CBT's 
proposal,  as  it  has  done  in  this  Order. 
The  Commission's  action  in  this  regard 
obviates  the  need  to  address  a  difBcult 
legal  issue  of  the  interpretation  of 
section  5a(a)(10)  as  to  contracts  which 
have  been  illegally  listed  by  an 
exchange  but  have  aonetheless  been 
trading.  Finally,  the  Commission's 
action  permits  all  1999  contract  months 
to  trade  on  identical  terms  and 
establishes  a  clear  point  at  which  the 
new  terms  ordered  by  the  Commission 
will  be  applicable. 

For  the  reasons  discussed  herein,  the 
Commission  in  this  Order  is  changing 
and  supplementing  the  amendments  to 
the  CBT  com  and  soybean  futures 
contracts  which  the  CBT  has  proposed 
and  is  directing  that  they  be  made 
effective  for  all  contract  months, 
whenever  listed  for  trading,  beginning 
with  and  subsequent  to  the  January 
2000  soybean  futures  contract  and  the 
March  2000  com  futures  contract.  In  so 
ordering,  the  Commission  finds  that  the 
amendments  proposed  by  the  CBT  to  its 
com  and  soybean  futures  contract  are 
not  consistent  with  section  5a(a)(10)  and 
that  their  approval  by  the  Commission 
would  violate  section  15  of  the  Act. 
Accordingly,  the  Commission  under 
sections  5a(a)(10).  5a(a)(12).  8a(7).  and 
15  of  the  Act  is  disapproving 
application  of  those  proposed  terms  to 
the  CBT's  com  and  soybean  contracts, 
including  the  1999  contracts. 

Dated:  November  7. 1997. 
By  the  Commission  (Chairperson  Bom. 
Commissioner  Dial,  Commissioner  Spears: 


Sa(aHlO)  of  the  Act  rendered  further  automatic 
listings  unavailable,  as  did  the  Commission's 
explicit  direction  to  the  CBT  to  refrain  from  any 
such  further  listings. 


Commissioners  TuH  and  Holum  Concurring 
in  Part  and  Dissenting  in  Part  with  Opinion) 

Edward  W.  Colbert. 

Deputy  Secretary  of  the  Commission. 

Order  of  the  Commodity  Futures  Trading 
Commission  to  Change  and  to  Supplement 
Proposed  Rules  of  the  Board  of  Trade  of  the 
City  of  Chicago  Submitted  for  Commission 
Approval  in  Response  to  a  Section  5a(a)(t0) 
Notice  Relating  to  Futures  Contracts  in  Com 
and  Soybeans,  Opinion  of  Commissioner 
John  E.  Tull.  Jr.,  Conctirring  in  Part  and 
Dissenting  in  Part,  Joined  by  Commissioner 
Bart)ara  Pedersen  Holum. 

I  concur  in  that  part  of  the  order  which 
provides  that  the  CBOT  may  continue  to 
trade  the  1999  contracts  under  the  existing 
contract  terms.  I  also  concur  in  that  part  of 
the  order  which  provides  that  the  CBOT  may 
submit  alternative  proposed  delivery 
specifications  for  those  two  contracts. 

I  strongly  disagree  with  the  majority's 
decision  to  issue  this  order  which  changes 
and  supplements  the  CBOT's  proposed 
amendments  to  the  delivery  specifications  to 
their  com  and  soybean  contracts. 

As  I  noted  in  my  earlier  dissent.  Section 
5a(aMlO)  of  the  Commodity  Exchange  Act 
requires  us  to  determine  whether  the  delivery 
terms  proposed  by  the  CBOT  "will  tend  to 
prevent  or  diminish  price  manipulation, 
market  congestion,  or  the  abnormal 
movement  of  such  commodity  in  interstate 
commerce."  We  must  also  "take  into 
consideration  the  public  interest  to  be 
protected  by  the  antitrust  laws  in  requiring 
or  approving  any  rule  of  a  contract  market." 
Baaed  on  my  review  of  the  data  available  at 
the  time  of  the  Commission's  proposed  order 
and  as  supplemented  by  the  CBOT  on 
October  15. 1997, 1  remain  convinced  that  the 
proposed  terms  for  both  contracts  as 
submitted  by  the  CBOT  meet  these  statutory 
requirements. 

In  conclusion,  both  of  these  contracts  «riU 
have  a  tremendous  efiect  on  the  world 
marketplace.  For  both  markets,  the  price 
discovery  process  and  the  published  prices 
determine  the  price,  through  basis,  to  every 
'Soybean  and  com  farmer  in  the  United  States: 
actually  every  oil  seed  and  com  farmer  and 
end  user  throughout  the  world.'While  it  is 
my  serious  hope  that  the  contracts  designed 
by  the  Commission  will  work,  I  believe  we 
could  have  had  better  contracts  and  I 
sincerely  hope  that  the  Exchange  will  take 
advantage  of  the  opportunity  to  resubmit 
propKised  terms  for  both  contracts  and  that 
the  majority  will  approve  such  resubmission 
if  it  satisfies  the  requirements  of  the  Act. 

Attachment  1 

For  the  reasons  explained  in  the  "Order  of 
the  Commodity  Futures  Trading  Conunission 
to  Change  and  to  Supplement  Proposed  Rules 
of  the  Board  of  Trade  of  the  City  of  Chicago 
Submitted  For  Conunission  Approval  in 
Response  to  a  Section  5a(a)(10)  Notice 
Relating  to  Futures  Contracts  in  Com  and 
Soybeans,"  the  Commission  is  changing  and 
supplementing  under  section  5a(a)(10]  of  the 
Commodity  Exchange  Act  proposed  rules  of 
the  Board  of  Trade  of  the  City  of  Chicago. 


The  Commission  hereby  makes  the  following 
changes:*' 

1.  To  change  and  to  supplement  the 
paragraph  of  Rule  1036.00  immediately 
following  the  paragraph  beginning  with  the 
words  "Com  Differentials."  to  read  as 
follows: 

In  accordance  with  the  provisions  of  Rule 
1041. OCA,  com  for  shipment  from  regular 
warehouses  or  shipping  stations  located 
within  the  Chicago  Switching  District  or  the 
Bums  Harbor.  Indiaiui  Switching  District 
may  be  delivered  in  satisfection  of  com 
futures  contracts  at  contract  price,  subject  to 
the  differentials  for  class  and  grade  outlined 
above.  Cora  for  shipment  from  shipping 
stations  located  on  the  northern  Illinois  River 
may  be  delivered  at  a  premium  over  contract 
price  of  ISO  percent  of  the  difference 
between  the  Waterways  Freight  Bureau  Tariff 
No.  7  rate*  applicable  to  that  location  and  the 
rate  applicable  to  Chicago.  Illinois,  subject  to 
the  differentials  for  class  and  grade  outlined 
above. 

*  The  foctor  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  bushel  basis  shall  be 
35.714  bushels  per  ton. 

2.  To  change  and  to  supplement  the 
paragraph  of  Rule  1036.00  immediately 
following  the  paragraph  b^inning  with  the 
words  "Soybean  Differentials,"  to  read  as 
follows: 

In  accordance  with  the  provisions  of  Rule 
1041. OOD,  soybeans  for  shipment  from 
regular  warehouses  or  shipping  stations 
located  %vithin  the  Chicago  Switching 
District,  the  Biuns  Harbor,  Indiana  Switching 
District,  or  the  Toledo,  Ohio  Switching 
District  may  be  delivered  in  satisfection  of 
soybean  futures  contracts  at  contract  price, 
subject  to  the  differentials  for  class  and  grade 
outlined  above. 

in  accordance  with  the  provisions  of  Rule 
1041. OOD,  soybeans  for  shipment  from 
shipping  stations  located  on  the  northern 
Illinois  River  or  from  shipping  stations 
within  the  St.  Louis-East  St.  Louis  and  Alton 
Switching  Districts  (i.e.,  the  upper 
Mississippi  River  between  river  miles  170 
and  205)  may  be  delivered  in  satisfaction  of 
soybean  futures  contracts  at  a  premiiun  over 
contract  price  of  150  percent  of  the  difference 
between  the  Waterways  Freight  Bureau  Tariff 
No.  7  rate*  applicable  to  that  location  and  the 
rate  applicable  to  Chicago,  Illinois,  subject  to 
the  differentials  for  class  and  grade  outlined 
above. 

*  The  factor  for  converting  the  tariff  rate 
quoted  in  toiuiage  to  a  bushel  basis  shall  be 
33.333  bushels  per  ton. 

3.  To  change  and  to  supplement  Rule 
1041. 00 A  to  read  as  follows: 

Com.  Com  for  shipment  from  regular 
warehouses  or  shipping  stations  located 
within  the  Chicago  Switching  District  or  the 
Biuns  Harbor,  Indiana,  Switching  District 
may  be  delivered  in  satisfection  of  com 
futures  contracts  at  contract  price.  Com  for 
shipment  from  shipping  stations  located 
within  the  northern  Illinois  River  may  be- 
delivered  in  satisfaction  of  com  futures 


*'  Bold-fece  type  denotes  the  Commission's 
proposed  changes  or  supplements  to  the  CBT 
proposal.  Underlinings  denote  changes  proposed  by 
the  CBT.  Deletions  to  proposed  CBT  language  are 
not  shown. 


contracts  at  a  premium  over  contract  price  of 
150  percent  of  the  diffisrence  between  the 
Waterways  Freight  Bureau  Tariff  No.  7  rate* 
applicable  to  that  location  and  the  rate 
applicable  to  Chicago,  Illinois,  subject  to  the 
dinarentials  for  class  and  grade  outlined 
above. 

*  The  fector  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  tnuhel  basis  shall  be 
35.714  bushels  per  ton. 

4.  To  change  and  to  supplement  Rule 
1041.00D  to  reMi  as  follows: 

Soybeans.  Soyiieans  Cor  shipment  from 
regular  warehouses  or  shipping  stations 
located  within  the  Chk^o  Switching 
District,  the  Bums  Harbor.  Indiana, 
Switching  District  or  tba  Toledo.  Ohio, 
Switching  District  may  be  delivered  in 
satisbction  of  soybean  hitures  contracts  at 
contract  price.  Soybeans  for  shipment  from 
shipping  stations  located  on  the  northern 
niinois  River  or  from  shipping  stations 
within  the  St  Louis-East  SL  Louis  and  Alton 
Switching  Districts  (Le..  the  upper 
Mississippi  River  batwean  river  miles  170 
and  205)  may  be  delivend  in  satisfection  of 
soybean  futures  contracts  at  a  premium  over 
contract  price  of  ISO  percent  of  the  difference 
between  the  Waterways  FMght  Bumau  Tariff 
Na  7  rate*  applicable  to  that  location  and  the 
rate  applicable  to  Chicago.  OUnois.  subject  to 
the  dmerentials  for  class  and  grade  outlined 
above. 

The  fector  for  converting  the  tariff  rate 
quoted  in  tonnage  to  a  bushel  basis  shall  be 
33.333  bushels  per  ton. 

5.  To  change  and  to  supplemoit  Regulation 
1044.01  following  tba  Ust  of  delivery 
locations  and  immediately  prior  to  the 
issuer's  signature  block  by  adding,  as  follows: 
soybeans  only: 

St  Louis.  MO,  river  mile  marker    

Toledo.  OH.  Switching  District 

6.  To  change  and  to  supplement  Regulation 
1056.01  by  adding  after  the  last  paragraph  the 
following: 

The  premium  chaigas  on  soybeaiu  for 
delivery  from  regular  shippers  within  the 
Toledo.  Ohio.  Switching  District  shall  not 
exceed  12/100  of  one  cent  per  bushel  per 
day. 

The  premium  charges  on  soybeans  for 
delivery  from  regular  shippers  within  the  St 
Louis-East  St  Louis  and  Alton  Swntching 
Districts  (i.e..  the  upper  Mississippi  River 
between  river  miles  170  and  205)  shall  not 
exceed  10/100  of  one  cent  per  bushel  per 
day. 

7.  To  change  and  to  supplMnent  the  second 
paragraph  of  Regulation  1081.01(1)  to  reed  as 
follows: 

(c)  and  in  the  case  of  Chicago,  Illinois, 
Bums  Harbor,  Indiana,  and  Toledo.  Ohio, 
Switching  Districts  only,  his  registered 
storage  capacity. 

8.  To  change  and  to  supplement  the  third 
paragraph  of  Regulation  1081.01(l)(a)  to  read 
as  fellows: 

(a)  one  baige  per  day  at  each  shipping 
station  on  the  northern  Illinois  River  and 
Mrithin  the  St  Louis-East  St  Louis  snd  Alton 
Switching  Districts  (i.e.,  the  upper 
Mississippi  River  between  river  miles  170 
and  205);  and 

9.  To  change  and  to  supplement  Regulation 
1081.01(2)  to  read  as  follows: 


Except  for  shippers  located  on  the  northern 
Qlinois  River  and  «nthin  the  St  Louis-East 
St.  Louis  and  Alton  Switching  Districts  (i.e., 
the  uppOT  Mississippi  River  between  river 
miles  170  and  205).  such  warehouse  shall  be 
connected  by  railroad  tracks  with  one  or 
more  railway  lines. 

10.  To  change  and  to  supplement  the  first 
sentence  of  R^ulation  1081.01(12)A  to  read 
as  follows: 

A.  Load -Out  Pnx»dures  for  Wheat  and 
Oats  and  Rail  and  Vessel  Load-Out 
Procedures  for  Com  and  Soybeans  from 
Chicago.  Illinois.  Bums  Harbor.  Indiana,  and 

Toledo.  Ohio.  Switching  Districts  Only 

*  •  • 

11.  To  change  and  to  supplement  the  first 
sentence  of  R^ulation  1081.01(12)B  to  read 
as  follows: 

B.  Load-Out  Rates  far  Wheat  and  Oats  an'd 
Rail  and  Vessel  Load-Out  Rates  for  Com  and 
Soybeans  from  Chicago.  Illinois.  Bums 
Hsibor.  Indiana,  and  Toledo.  Ohio. 
Switching  Districts  Only  *  *  *. 

12.  To  Changs  and  to  supplement 
Regulation  1081.01(12)G(7)  to  eUmlnate  the 
wwds  "on  the  Illinois  Waterway,"  to  read  as 
follows: 

Any  expense  far  making  the  grain  availabfe 
for  loading  will  be  borne  by  the  party  making 
deUvery,  provided  that  the  taker  of  deUvery 
presents  barge  equipment  dean  and  ready  to 
load  within  ten  calendar  days  follo«ving  the 
scheduled  loading  date  of  the  barge.  If  Uie 
taker's  baigas  are  not  made  avaikble  within 
ten  calendar  days  following  the  scheduled 
loading  date,  tfaa  takw  riiall  reimburM  the 
shipper  for  any  expenses  for  making  the  grain 
availabfe.  Taker  and  maker  of  delivery  have 
three  days  to  agree  to  these  expenses. 

13.  To  change  and  to  supplement  the  last 
sentence  of  R^ulation  1081.10(12HGM8)  to 
read  as  follows: 

(8)  *  *  *  If  the  aforementioned  condition 
of  impossibility  prevails  at  a  majority  of 
regular  shipping  stations,  then  shipment 
shall  be  made  imder  the  provisions  of  rule 
1081.(12)(G)(9). 

14.  To  chuge  and  to  supplement  the  first 
paragraph  and  paragraph  9(o)(iii)  and  add  a 
new  paragraph  at  tlw  end  of  Regulation 
1081.01(12HGH9)  to  read  as  follows: 

(9).  In  the  event  that  it  has  been  announced 
that  river  traffic  will  be  obstructed  for  a 
period  of  fifteen  days  or  longer  as  a  result  of 
one  of  the  conditfons  of  impossibility  listed 
in  rsgufetion  1081.10(12HGK8)  and  in  the 
event  that  the  obstruction  will  aflsct  a 
majority  of  regular  shipping  stations  located 
on  the  northern  Illinois  River,  then  the 
following  barge  load-out  procediues  for  com 
and  soybeans  shall  apply: 

(b)*  •  • 

(iil)  The  taker  of  deUvery  shall  pay  the 
maker  150%  of  the  Waterways  Freight 
Bureau  Tariff  Number  7  barge  benchmaric 
rate  from  the  original  delivery  point  stated  on 
the  Shipping  Certificate  to  NOLA 

(c)  In  the  event  that  the  obatraction  or 
condition  of  impossibility  listed  in  regulation 
1081.10(12)(GM8)  will  affect  a  majority  of 
regular  shipping  stations  located  on  the 
northern  Illinois  River,  but  no  announcement 
of  the  anticifwted  period  of  obstruction  is 
made,  then  shipment  may  be  delayed  for  the 
number  of  days  that  such  impossibility 
prevails. 


15.  To  chmige  and  to  supplement  the  firrt 
paragraph  of  Ragufetion  108l.01(13)A  by 
eliminating  the  words  "and  soybeans"  in 
both  instances  in  which  they  appear. 

16.  To  change  and  to  supplement 
Regulation  1081.01(13)D  by  retaining  it  and 
changing  it  to  read  as  follows: 

Soybeans.  For  the  delivery  of  soybeans, 
regular  warehouses  or  shipping  stations  may 
be  located  within  the  Chicago  Switching 
District,  within  the  Bums  Harbor,  Indiana, 
Switching  District  (subject  to  the  provisions 
of  paragraph  A  above),  within  the  Toledo, 
Ohio.  Switching  District,  or  shipping  stations 
may  be  located  on  the  northern  Illinois  Rivar 
(subject  to  the  provisions  of  paragraph  A 
above),  or  within  the  St  Lotiis-East  St  Louis 
and  Alton  Switching  Districts  (i.e..  the  upper 
Mississippi  River  between  river  miles  170 
and  205). 

Delivery  in  Toledo  must  be  made  at  regular 
warehouses  ar  shipping  stations  providiqg 
water  loading  hcilities  and  in«in««4niTig 
water  depth  equal  to  normal  seaway  diaft  of 
27  feet  However,  deliveries  of  soybeans  may 
be  made  in  off-water  elevators  within  the 
Toledo.  Ohio,  Switching  District  FROVIIffiD 
that  the  party  making  delivery  makes  the 
soytieans  available  upm  call  within  five 
calendar  da]rs  to  load  into  water  equipment 
at  <me  water  location  within  the  Toledo, 
Ohio.  Swritching  District  The  party  making 
deUvery  must  declare  within  one  business 
day  after  receiving  shipping  certificates  and 
loading  orders  the  water  location  at  which 
soybeans  will  be  made  available.  Any 
additional  expense  incurred  to  move  deUvery 
soybeans  from  an  off-water  elevator  into 
water  feciUties  shall  be  borne  by  the  party 
making  deUvery  PROVIDED  that  the  party 
taking  deUvery  presents  water  equipment 
clean  and  ready  to  load  wdthin  15  calendar 
days  from  the  time  the  soybeans  have  been 
made  available.  Official  vireights  and  official 
grades  as  loaded  into  the  water  equipment 
shaU  govern  for  deUvery  purposes.  DeUveiy 
in  the  greeter  St  Louis  river-loading  area 
must  be  made  at  regular  warehouses  or 
shipping  stations  providing  vrater  loading 
fecUities  and  maintaining  water  depth  equal 
to  the  average  draft  of  the  current  baiga 
loadings  in  this  deUvery  area.  Official 
weights  ami  official  grades  as  loaded  into  the 
water  equipment  shall  govern  for  deUveiy 
ptuposes. 

17.  To  change  and  to  supplement 
Regulatton  1081.01(14)E  t^  retaining  it  and 
changing  it  to  read  as  foUows: 

Soybeans.  The  warehouseman  or  shipper  is 
not  required  to  fiunish  transit  biUing  on 
soybeans  represented  by  shipping  certificat* 
delivery  in  Toledo,  Ohio.  Delivery  shaU  be 
flat 

18.  To  change  and  to  supplement  the  first 
paragraph  of  the  appUcant's  declaration 
contained  in  Regulation  1065.01  to  read  as 
foUows: 


We,  the. 


(hereinafter 


called  the  Warehouseman/Shipper)  owner  or 
lessee  of  the  warehouse  located  at 

or  shipping  station  located 

at  nule  marker of  the 

River,  having  a  storage  capacity  *  *  *. 

19.  To  change  and  to  supplement  appendix 
4E.  paragraph  2.  by  eliminating  the  sentence 
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which  reads.  "The  net  worth  of  a  firm  regular 
to  deliver  com  or  soybeans  must  be  greater 
than  or  equal  to  $40,000,000." 

The  Commission  has  detennined  that 
publication  of  the  Order  will  provide 
notice  to  interested  members  of  the 
pubUc  of  its  action,  is  consistent  with 
the  Commodity  Exchange  Act  and  is  in 
the  public  interest. 

Issued  in  Washington,  DC.  this  7th  day  of 
November  1997,  by  the  Commodity  Futures 
Trading  Commission. 
Edward  W.  Colbert. 
Deputy  Secretary  of  the  Commission. 
(FR  Doc.  97-29695  Filed  11-12-97;  8:45  am] 
■RXINO  CODE  63B1-01-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mereantile  Exchange  Petition 
for  Exemptions  From  the  Dual  Trading 
Prohibition  Set  Forth  in  Section  4J(a)  of 
the  Commodity  Excfiange  Act  and 
Commission  Risgulation  155.5 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  intent  to  condition 

and  proposed  order  granting  conditional 

exemptions  &om  the  prohibition  on 

dual  trading  in  seven  affected  contract 

markets. 


For  the  reasons  set  forth  in 
the  Proposed  Order  Granting 
Conditional  Ehial  Trading  Exemptions 
("proposed  Order"),  the  Commodity 
Futtires  Trading  Commission 
("Commission")  intends  to  grant, 
nubiect  to  a  stated  condition,  the 
petition  of  the  Chicago  Mercantile 
Exchange  ("CME"  or  "Exchange")  for 
exemptions  from  the  dual  trading 
prohibition  in  Section  4)(a)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  Regulation  155.5  for  its 
Live  Cattle,  Deutsche  Mark.  Japanese 
Yen.  Swiss  Franc  and  Eurodollar  futures 
contracts  and  the  option  contracts  on 
Eurodollar  and  S&P  500  futures.' 
Pursuant  to  the  Act  and  Commission 
Regulation  155.5(d)(8)(C)(iii),  CME  may 
submit  written  supplemental  data, 
views  or  arguments  and  will  have  the 
opportunity  to  make  an  oral 
presentation  to  the  Commission  before 
the  Commission  makes  its  final 
determination. 

DATES:  If  CME  intends  to  make  an  oral 
presentation,  it  must  submit  its  request 
in  writing  no  later  than  ten  days  after 
receipt  of  this  proposed  Order.  CME 


must  submit  any  written  supplemental 
data,  views  or  arguments  within  30  days 
of  receipt  of  this  proposed  Order. 
ADDRESSES:  CME's  requests  for  oral 
presentation  and  submission  of  written 
supplements  are  to  be  sent  to  the  Office 
of  the  Secretariat.  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street,  N.W.. 
Washington,  DC.  20581. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Duane  C.  Andresen,  Sp>ecial  Counsel,  or 
Rachel  Fanaroff  Berdansky.  Special 
Counsel,  Division  of  Trading  and 
Markets.  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  21st  Street.  N.W.,  Washington, 
D.C.  20581;  telephone:  (202)  418-5490. 
SUPPI.EMENTARY  INFORMATION:  A  floor 
broker  engages  in  dual  trading  when  he 
or  she  executes  a  customer's  order 
during  the  same  trading  session  in 
which  he  or  she  executes,  directly  or 
indirectly,  a  trade  in  the  same  contract 
for  his  or  her  own  account  or  an  account 
in  which  he  or  she  has  an  interest.  Dual 
trading  can  afford  floor  brokers  the 
opportvmity  to  abuse  customer  orders  if 
audit  trail  information  and  surveillance 
are  insufficient  to  permit  the  detection 
of  such  abuses.  Specifically,  a  dual 
trading  floor  broker  can  directly  commit 
abuses  of  customer  orders  such  as 
trading  ahead  or  against  those  orders 
and  also  has  an  informational  advantage 
for  his  or  her  personal  trading.^  Section 
4j(a)  of  the  Act  and  Regulation  155.5 
prohibit  dual  trading  and  establish  trade 
monitoring  standards  that  must  be  met 
in  order  for  contract  markets  to  be 
exempted  from  the  prohibition. 

The  Commission  intends  to  issue  the 
following  proposed  Order  granting  CME 
conditional  dual  trading  exemptions 
pursuant  to  Section  4j(a)  of  the  Act  and 
Commission  Regulation  155.5.  In 
accordance  with  Regulation  155.5(d)(8), 
CME  may  submit  to  the  Commission  in 
writing  any  supplemental  data,  views  or 
arguments  within  30  days  of  receipt  of 
this  Notice  and  propos^  Order.  In 
addition.  CME  may  request,  in  writing 
within  ten  days  of  receipt  of  this  Notice 
and  proposed  Order,  an  opportunity  to 
make  an  oral  presentation  to  the 
Commission.  If  CME  submits  a  request 
for  an  oral  presentation,  the  Exchange 
will  be  notified  by  the  Commission  of 
the  date  and  the  terms  under  which 
CME  may  make  such  presentation. 
PubUc  notice  of  such  an  oral 


presentation  also  will  be  provided  in 
accordance  with  the  requirements  of  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b  (Supp.  1 1995). 

Proposed  Order  Grantiiig  Conditioiial 
Dual  Trading  Exemptions 

On  October  20, 1993,  CME  submitted 
a  Petition  for  Exemption  from  the  Dual 
Trading  Prohibition  contained  in 
Section  4j  of  the  Act  and  Commission 
Regulation  155.5  in  CME's  Live  Cattle, 
Deutsche  Mark.  Japanese  Yen,  Swiss 
Franc,  British  Pound.  Eurodollar  and 
S&P  500  futures  contracts  and  the 
option  contracts  on  the  Deutsche  Mark, 
Eurodollar  and  S&P  500  futures.  The 
Exchange  corrected  that  petition  on 
December  1, 1993.  Subsequently,  the 
Exchange  amended  its  petition  on 
January  21, 1994.  CME  updated  its 
petition  on  January  21. 1997.  with 
respect  to  eight  affected  contract 
markets.^  Notice  of  the  public 
availability  of  the  CME's  updated 
exemption  petition  was  published  in  the 
Federal  Register  on  Februaiy  20, 1997.^ 

Upon  consideration  of  CME's  petition, 
as  supplemented,  and  other  data  and 
analysis,  including,  but  not  limited  to: 
Exchange  audit  trail  test  results 

reconciling  imputed  times  to 


I  has  previMisly 


'  The  rr»mnii«Tif.p  u  granting  CME  an 
unconditionai  exemption  from  the  dual  trading 
prohibition  for  its  SAP  500  future*  contract  An 
Order  granting  tuch  exemption  is  being  submitted 
for  publication  together  with  this  Notice. 


'The  Commiasion  has  previobaly  Aitnitmni  in 
several  instances,  including  its  r4oveml>er  28. 1994 
Report  to  Congreas  on  Futures  Exchange  Audit 
Trailt,  the  possible  abuses  attendant  lo  dual  trading. 
See  also  the  Commission's  Proposed  Regulation 
Prohibiting  Dual  Trading  by  Floor  Broken.  S6  FR 
13025  (March  9.  1993). 


>  Affected  contract  market  means  a  contract 
market  with  an  average  daily  volume  equal  to  or  in 
excess  of  8.000  contracts  ibr  each  of  four  quarters 
during  the  most  recent  volume  year.  Commission 
Regulation  155.5(s)(9).  See  Section  4i(aN4)  of  the 
Act.  As  noted  by  the  Commission  in  promolgsting 
Regulation  1SS.5.  a  contract  market  trading  on  an 
exchange  floor  will  be  considervd  separate  from  a 
contract  market  in  the  same  commodity  trading  • 
screen-based  trading  system.  The  Commission 
further  stated  that,  while  not  excluding  electronic 
trading  from  the  dual  trading  prohibition,  the 
Commission  was  retaining  the  flexibility  to 
consider  the  matter  further.  See  58  FR  40335  {July 
28,  1993).  The  Commission  is  not  addiMsing 
screen-based  trading  in  this  proposed  Order. 

Two  contract  markets  included  in  the  original 
petition.  British  Pound  futures  and  options  on 
Deutsche  Mark  futures,  no  longer  are  affected 
contract  markets  as  defined  in  the  Act  and 
regulations.  This  proposed  Order  is  not  applicable 
to  those  two  contract  markets.  As  previously  noted, 
this  proposed  Order  also  is  not  applicable  to  the 
SAP  500  futures  contract  market. 

*62  FR  7755  (February  20.  1997).  The 
Commission  did  not  address  the  Exchange's  dual 
trading  exemption  petition  in  1994  in  large  part 
because  of  the  Exchange's  prior  representation  that 
it  intended  to  automate  the  entry  of  trade  execution 
times  by  developing  a  handheld  electronic  trading 
terminal.  In  June  1994.  the  Commission  was 
informed  that  the  proposed  handheld  termioal 
would  not  be  in  place  by  the  October  1995  deadline 
for  compliance  with  the  heightened  audit  trail 
standards  set  forth  in  Section  5a(b)(3)  of  the  Act 
Because  CME  bad  not  sufficientiy  demonstrated 
that  its  existing  audit  trail  system  met  current  and 
future  standards,  the  Commission  required  the 
Exchange  to  demonstrate  its  ability  lo  meet  the 
audit  trail  requirements  using  Commission- 
designed  tests  and.  thus,  deferred  consideration  of 
the  Elxchange's  petition.  Subsequent  to  evaluating 
the  resuiu  of  the  tests,  the  Commission  ofisred  CME 
the  opportunity  to  supplement  its  petitioiL 
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underlying  trade  ddpiunentation  and 
verifying  data  on  "window  sizes"; 
actions  ta&n  in  response  to  the 
Commisaion's  November  1994  Report 
to  Congress  on  Futures  Exchange 
Audit  Trails,  Jime  1995  Report  on 
Audit  Trail  Accuracy  and  Sequencing 
Tests  ("Audit  Trail  Report"),  and 
August  12, 1996  Report  on  Attdit  Trail 
Status  and  Re-Test  ("Audit  Trail  Re- 
Test  Report"); 
Commission  trade  practice 
investigations  and  compliance 
reviews  conducted  in  conjxmction 
with  rule  enforcement  reviews  or 
Qther  investigatory  or.  surveillance 
activities;} 
the  Exchange's  existing  dual  trading  and 

top  step  trading  restrictions;' 
the  Division  of  Tnding  and  Mari»ts 

Memorandum  dated  October  28, 1997; 
and  upon  review  of  each  element  of 
CME's  trade  monitoring  system  and  of 
CME's  trade  monitoring  system  as  a 
whole,  the  Commission  fiinds  that  the 
Exchange's  trade  monitoring  system 
does  not  fully  satisfy  the  requirements 
of  Sections  5a(b)  and  4)(a)(3)  of  the  Act 
and  Regulatitm  155.5  in  that  the  audit 
trail  component  is  deficient  The 
Conunission  finds  that  corrective 
actions  are  sufficient  and  appropriate  to 
meet  those  standards.  In  addition,  the 
Commission  finds  that,  based  on  an 
analysis  of  the  composition  of  trading 
(by  transaction  size  and  volume)  of 
certain  distant  contract  expirations  and 
option  markets,  there  is  a  substantial 
likelihood  that  the  broad  scope  of  the 
dual  trading  prohibition  specified  under 
Section  4j  of  the  Act  and  Regulation 
155.5.  which  applies  to  a  contract 
maricet  as  a  whole,  would  harm  the 
public  interest  in  hedging  or  price 
basing  in  less  liquid  months  of  the 
a£EBCtad  contract  markets.  Therefore,  the 
Commission  has  detennined  to  grant 
CME  conditional  exemptions  from  the 
dual  trading  prohibition  of  Section  ilj  of 


*  A  list  of  tha  spadflc  doaunents  coDsidand  in 
connactian  with  this  pioposed  CMar  will  b*  made 
available  to  tha  Excfauga  upon  raquaaL  Copiaa  of 
any  documaats  not  ori^naujr  fumishod  by  CME 
also  will  be  made  avaibUs  upon  taquasL 

•Undar  CME  Rule  552.  adc^Xed  in  1991.  dual 
trading  is,  with  certain  aKcapUoos,  prohibitad  in 
any  oontiact  UMOth  wliich  is  mature  and  liquid,  i.e., 
a  contnct  month  by  position  in  relatioa  lo  tba  front 
month  cootract  at  any  given  point  in  tima  that  has 
had  during  the  prior  six  calemdar  months  an  ayaiage 
daily  pit-tndad  volume  of  10,000  or  mora  conmets. 
In  any  such  contract  months,  mambecs  nny  tnda 
only  for  thair  panonal  accounts  until  they  have 
executed  a  customar  ocdar  and  then  may  no  longar 
execute  paraonal  trades  in  that  contract  moath 
during  that  trading  aaaaion.  Undar  CME  Rule  555. 
sffiBctiva  July  1993.  a  mwnbar  nay  not,  with  certain 
exceptions,  while  standing  on  tha  top  step,  execute 
a  trade  or  place  an  order  f6r  his  personal  account 
in  any  contract  maotks  subtsct  to  the  CME  Rule  553 
dual  trading  restriction  vrhich  are  traded  in  the 
contract  month  whan  the  "^""^'^  stands. 


the  Act  and  Regulation  155,5  in  the 
seven  afiiected  contract  markets. 

The  Commission  is  granting  the 
Exchange's  petition  st^ject  to  the 
Exchange  taking  the  corrective  action 
specified  below  and  implementing  and 
enforcing  the  dual  trading  restriction 
described  in  the  Appendix  to  this 
proposed  Order.  The  Commission  has 
concluded  that  the  proposed  dual 
trading  restriction,  which  imposes  a 
prohibition  on  dual  trading  in  actively 
traded  months  but  has  no  impact  on  less 
actively  traded  back  months,  is 
appropriate  as  a  method  to  deter  dual 
trading-related  abuses  and  other 
customer  abuses.  The  Commission's 
limited  restriction,  as  opposed  to  die 
statutory  dual  trading  ban,  strikes  a 
balance  between  the  need  to  preserve 
liquidity  in  certain  low  volume  months 
and  the  need  to  {otitect  customen  bosa 
the  potential  abuses  that  are  associated 
with  dual  trading. 

The  Commission  Hereby  finds  as 
follows: 

Coo^oiientB  of  Exciungs's  l^rade 
Monitoring  Sjrstem 

Audit  Trail  System 

One-Minute  Execution  Time  Acctiracy 

The  Exchange's  audit  trail  system  fails 
to  record  "reliably  accurate"  trade  times 
in  increments  of  no  more  than  one 
minute  in  length  as  required  by  Section 
5a(b)(2)  of  the  Act,  Repdation  1.35(g), 
and  Appendix  A  to  R^ulation  155.5.'' 
Specifically,  the  Exchange  has  not 
esteblishfld  for  the  seven  afilscted 
contract  markets  that  90  pocent  or  more 
of  imputed  trade  times,  as  assigned  by 
the  Exchange's  trade  timing  system,  are 
reliable,  precise,  and  verifiable  as 
demonstrated  by  being  imputed  within 
a  timing  window  of  two  minutes  or  less 
("90  percent  performance  standard"). 


''Conunission  Ragulation  1.3S(g)  raquiras  that 
"|a}ctual  times  of  execution  shall  ba  stated  in 
incnmants  of  no  mora  tban  on*  minute  in  length." 
Section  Sa(b)(2)  of  th»  Act,  among  odiar  thioga. 
codified  that  timing  raquitamant  by  stating  ^at  an 
exrhanga's  audit  tnil  system  shall,  "consistent  with 
Commission  raguktioa.  accuialaly  racord  the  times 
of  tradea  in  increments  of  no  more  than  one  minute 
in  length."  Section  n  of  Appendix  A  to  Commission 
Rsgulation  155.5  requires  that  a  contract  markat.  in 
dasrrihtng  its  audit  trail  system  in  a  patition  for 
exemption  from  the  dual  trading  prahibition, 
"(d)emonstr«ts  tha  highest  degias  of  accuracy 
practicable  (but  in  no  event  leas  than  90%  aocuiacy) 
of  tmda  ancution  times  required  under  regulation 
U5(g)  (within  one  minute,  plus  or  minus,  of 
execution)  *  *  * ."  In  addition,  the  contract  market 
must  "|d)emonstnta  the  efiective  integration  of 
audi  trade  timing  data  into  the  contract  maikaf  s 
surveillance  system  with  respect  to  dual  trading- 
related  abuses."  For  contract  maiiats  that  impute 
trade  execution  times.  Appendix  A  requires  diat  tha 
contract  market  provide  a  deaoription  of  the  tnda 
imputation  algorithm,  "including  how  and  why  it 
reliably  establishes  tha  accuracy  of  tha  imputed 
tmd*  azacution  times." 


Thus,  an  impermissible  amount  of  trade 
timing  data,  an  integral  part  of  an 
exchange's  trade  monitoring  system,  is 
not  reliably  accurate  in  accordance  with 
that  standard  and  thtis  negatively 
impacts  the  Exchange's  siurveillance 
systems  and  investigatory  and 
disciplinary  action  programs. 

The  Commission  nas  made  clear  that 
a  reliably  accurate  imputed  trade 
execution  time  only  can  be 
demonstrated  by  a  timing  window  that 
narrows  the  time  assigned  to  the  trade 
to  a  two-minute  period  within  which 
the  trade  is  most  likely  to  have 
occurred.  Even  where  an  exchange  can 
demonstrate  a  trade  timing  window  of 
two  minutes  or  less,  it  is  not  possible  to 
determine  where  within  that  window, 
the  trade  occurred.  This  imderscttres  the 
critical  need  for  compliance  with  the  90 
percent  performance  standard. 

CME's  Regulatory  Trade  Timing 
System  ("R'TT")  imputes  an  execution 
time  for  every  trade.'  Trade  times  are 
imputed  based  upon  entry  and  exit 
timestamps  on  order  tickets;  time  and 
sales  reports;  times  that  the  trades  were 
submitted  for  clearing;  trading  card 
numbers  and  sequence  of  trades  on 
tradiSg  cards;  15-minute  bracket  codes; 
manual  execution  times  for  ceatain 
types  of  trades;  calculated  differentials 
for  spread  trades;  identification  of 
spread  legs  and  types  of  spread  trades; 
and  any  available  times  resulting  from 
electronic  order  entry  or  trading 
systems.  Based  on  these  date,  RTT 
determines  various  time  spans  within 
which  a  trade  is  likely  to  have  been 
executed  and  ultimately  assigns  an 
imputed  execution  time  for  the  tradet. 

llie  audit  trail  tests  designed  and 
reviewed  by  the  Conunission  and 
conducted  by  the  Exchange  in  response 
to  a  November  23, 1994  Commission 
letter  involved  a  determination  of  the 
consistency  of  imputed  trade  execution 
times  with  all  imderlying  audit  trail 
records  and  date.  Based  upon  that 
process,  trade  timing  accuracy  and 
sequencing  rates  for  CME's  imputed 
system  wertf  computed.'  In  reviewing 


*  An  imputed  timing  system  does  not  capture  the 
actual  trade  execution  time  but  derives  a  time  from 
other  timing  and  trade  data. 

*  To  the  extent  that  the  time  imputed  by  a 
computer  algorithm  was  consistent  with  required 
trade  documentation,  time  and  sequence  data  and 
time  and  sales  infannatiOD  for  the  subiect  trade  and 
surrounding  trades,  that  time  was  deemed  accurate. 
If  that  imputed  time  fell  within  a  two-rainute  level 
of  precision  as  measured  by  the  size  of  the  final 
time  window  determined  by  such  algorithm,  that 
imputed  time  was  cotuidered  to  be  verifiable, 
reliable  and  precise.  Thus,  the  Commission  stated 
in  its  Audit  Trail  Report,  "|a)lthough  90  percent  of 
CME  trade  times  satisfied  the  standards  (of 
consistency  with  underlying  data)  for  Test  I, 
available  data  do  not  permit  sufficiantly  precise 


60862  Federal  Register  /  Vol.  62.  No.  219  /  Thursday,  November  13,  1997  /  Notices 


the  results  of  the  test  designed  to 
evaluate  trade  timing  accuracy. 
Commission  staff  determined  that, 
although  90.4  percent  of  CME's  trade 
times  satisfied  the  standard  for 
consistency  with  the  underlying  data, 
only  72  percent  of  those  trade  times  had 
timing  windows  of  two  minutes  or  less 
and  thus  could  be  verified.  ■<>  In  March 
1996,  the  Commission  conducted  a  re- 
test  of  CME's  audit  trail  system. 
Although  94.2  percent  of  CME's  trades 
times  satisfied  the  standard  for 
consistency  with  the  underlying  data, 
only  79.5  percent  of  those  trade  times 
had  tuning  windows  of  two  minutes  or 
less  and  thus  could  be  verified. 
Subsequent  to  the  re-test,  the 
Exchange  provided  windows  data  for  all 
affected  contract  markets  (including  the 
S&P  500  futures  market)  in  response  to 


vflrificatian  of  the  accuracy  of  all  of  these  trade 
timna  "  Aodit  Trail  Repoit  at  11. 

Under  the  90  pefcent  performaoce  aUDdard,  ooJy 
trade  time*  asaigned  by  the  Excliange's  imputed 
timing  system  within  timing  windows  of  two 
minutes  or  less  are  reliably  accurate.  As  noted 
abow.  Commission  staff  deems  accurate  those 
IxadM  for  which  the  imputed  trade  times  ara 
oaatUtBoX  with  all  underlying  audit  trail  records 
and  data,  as  determined  by  manual  review.  >^pien 
comparing  windows  data  for  accurate  trades  and  all 
liailaa.  the  Division  has  found  that  a  higher 
pareaalaBe  of  accurate  trades  are  assigned  imputed 
times  that  fall  within  windows  of  two  minutes  or 
less  and  thus  meet  the  90  percent  performance 
standard.  However,  the  resulting  parOMitage 
diSerence  between  accurate  and  all  liadaa  ganerally 
has  not  inrenrtfl  one  percent.  In  addition,  since  the 
■M  of  all  Iradat  data  hcUitates  exchange 
submiaaion  of  timing  windows  percentages  because 
such  data  do  r.^t  have  to  be  generated  in 
conjunction  with  an  accuracy  test,  which  requires 
an  analysis  of  extensive  trade  documentation,  the 
Cofluniasion  finds  that  the  use  of  all  trades  data 
fiwMm  an  acceptable  basis  for  determining 
windows  performance. 

■o  In  response  to  recommendations  made  in  the 
Audit  Trail  Report,  the  Exchange  modified  its 
trading  card  procedures  such  that  only  six  trades 
can  be  recorded  on  a  card,  trade  data  can  be  entered 
only  on  one  side  of  the  card,  and  a  new  card  must 
be  used  with  the  change  of  each  time  bracket.  The 
Exchange  modified  its  reporting  and  enforcement 
procedures  to  supply  members  more  promptly  with 
information  on  audit  trail  inconsistencies  and  to 
require  corrections  that  reflect  actual  events,  to 
enforce  more  aggressively  data  recordation  and 
submission  requirements,  including  spread  quote 
vaporting  and  timing  data,  and  to  enforce  more 
aggressively  timestamping  procedures  for  flashed 
ofders. 

The  Exchange  also  made  a  number  of 
improvements  to  its  trade  timing  system.  Since 
1995.  the  CME  has  required  a  trade  submission 
indicator  for  executions  of  orders  flashed  upon 
receipt,  used  seconds  in  the  imputed  timing  system, 
including  seconds  from  order  ticket  timestamps. 
added  exit  timestamps  to  the  imputed  timing 
system,  used  order  type  information  (o  time  trades, 
and  used  the  clearing  receipt  time  in  its  timing 
system.  The  Exchange  also  made  a  number  of 
programming  improvements  to  its  timing  algorithm. 

CME  declined  to  implement  two  Commission 
recommendations:  that  members  record  and  use 
manual  execution  times  for  at  least  the  first  and 
sixth  trades  on  trading  cards  and  that  the  Exchange 
synchronize  timestamp  clocks  across  the  floor  and 
upgrade  the  clocks  to  record  times  to  the  second. 


Commission  requests.  For  December  10, 
1996,  the  overall  percentage  of  trades 
with  timing  windows  of  two  minutes  or 
less  was  82  percent.  The  percentage  of 
trades  v^th  timing  windows  of  two 
minutes  or  less  computed  separately  for 
each  of  the  seven  affected  contract 
market  ranged  hom  37  percent  to  89 
percent  For  March  12, 1997,  the  overall 
percentage  of  trades  with  timing 
windows  of  two  minutes  or  less  was  83 
percent  and  the  percentages  for  the 
seven  affected  contract  markets  ranged 
from  62  percent  to  87  pocent 

On  June  30. 1997.  the  Exchange 
provided  windows  data  for  three 
additional  trade  dates  selected  at 
random  by  the  Commission  which 
showed  that  the  overall  percentage  of 
trades  with  timing  windows  of  two 
minutes  or  less  ranged  from  82  percent 
to  85  percent.  The  percentage  of  trades 
with  timing  windows  of  two  minutes  or 
less  computed  sep>arately  for  each  of  the 
seven  affected  contract  market  ranged 
from  65  to  92  percent  on  May  28, 1997; 
66  to  86  percent  on  June  S,  1997;  and 
60  to  88  percent  on  June  10,  1997.  Thus, 
the  Exchange  has  not  demonstrated  that 
its  imputed  trade  execution  times  are 
sufficiently  reliable,  precise,  and 
verifiable  in  that  it  has  not  established 
that  90  percent  or  more  of  such  times 
are  imputed  within  timing  windows  of 
two  minutes  or  less. ' ' 

The  negative  impact  on  the 
components  of  the  Exchange's  trade 
monitoring  system  resulting  bom  its 
failure  to  satisfy  the  90  percent 
performance  standard  is  exacerbated 
because  CME  does  not  require  the 
recordation  of  a  member's  peraonal  and 
customer  trades  in  sequence.'^  Given 


' '  The  windows  data  percentages  indicated  for  the 
trade  dates  December  10.  1996.  through  June  10. 
1997.  do  not  include  windows  data  for  the  SAP 
futures  contract  market.  As  noted  above,  the 
Commission  is  issuing  a  separate  order  granting 
CME  an  unconditional  dual  trading  exemption  for 
the  SAP  500  futures  contract  market. 

The  Exchange  submitted  data  indicating  that  BO 
percent  or  more  of  the  imputed  trade  times  in  its 
sap  500  futures  contract  had  timing  windows  of 
two  minutes  or  less  on  ail  three  dates  selected  by 
Commission  staff  using  a  random  sampling  method, 
as  well  as  two  prior  dates  selected  by  the  Exchange 
based  upon  Commission  timeframes.  The 
Commission  believes  that,  while  timing  windows 
data  for  all  dates  provided  should  be  considered, 
the  dates  selected  raitdomly  by  persons  other  than 
those  affiliated  with  the  Exchange  should  be 
accorded  greater  weight  in  determining  whether  an 
affected  contract  market  attains  the  90  percent 
performance  standard.  The  windows  data  for  the 
S&P  500  futures  contract  market  demonstrates 
consistent  compliance  with  the  90  percent 
performance  standard.  None  of  the  Exchange's  other 
afiected  contract  markets  demonstrated  consistent 
compliance. 

"Notably,  although  there  are  differences  in 
various  systems  among  the  exchanges,  the  three 
other  exchanges  for  which  the  Commission  has 
granted  unconditional  exemptions  from  the  dual 


the  absence  of  such  a  recordation 
requirement,  reliably  accurate  trade 
times  are  essential  for  effective 
determination  of  the  sequence  of  trades. 
Where  the  sequence  of  customer  and 
personal  trades  is  not  determined, 
possible  dual  trading-related  abuses, 
such  as  trading  ahead  of  customer 
orders  and  trading  against  tnistomer 
ordera,  could  go  imdetected. 

Other  ComponenU  of  CME's  Audit  Trail 
System 

With  regard  to  the  requirement  that 
trade  data  be  provided  continually  to 
the  Exchange  in  accordance  with 
Section  5a(b)(3)(A)(ii)  of  the  Act, 
exchange  audit  trail  systems  must 
provide  trade  data,  including  trade 
timing  information,  on  a  periodic,  but 
not  necessarily  real-time,  basis. '^  Such 
information  also  must  be  obtained  in  a 
timely  manner.  The  Exchange  requires 
that  clearing  memben  submit  trade  data 
for  clearing  no  later  than  60  minutes 
after  the  end  of  the  last  time  bracket  on 
the  trading  card  or  floor  order  ticket. 
CME's  trade  data,  therefore,  are 
provided  periodically  to  the  Exchange  at 
no  more  than  hourly  intervals,  which  is 
continual. 

With  regard  to  unalterability.  as 
mandated  by  Section  5a(b)(3)(A)(i)  of 
the  Act.  the  Exchange's  trade  records  are 
unalterable,  since  they  are  recorded  on 
trading  cards  and  order  tickets  in 
nonerasable  ink.  Trade  corrections  also 
are  not  permitted  to  obscure  original 
data.'* 


trading  prohibition  require  that  custdmer  and 
personal  trades  be  recorded  sequentially  on  a  single 
trading  document.  Similar  to  C^<1£.  one  of  those 
exchanges,  the  Coffee.  Sugar  and  Cocoa  Exchange. 
Inc.,  also  uses  an  imputed  timing  system  to  assign 
trade  execution  times.  Such  sequencing  also  can  be 
achieved  by  recording  personal  and  customer  trades 
in  sequence  on  one  set  of  sequentially  numbered 
trading  documents.  As  the  Commission  noted  in 
discussing  the  results  of  CME's  first  audit  trail  test, 
"recordation  of  a  member's  personal  and  customer 
trades  in  sequence  should  be  the  Exchange's 
objective."  Audit  Trail  Report  at  14-15.  Section 
5a0))(3)  of  the  Act  provides,  among  other  things, 
that  an  exchange's  audit  trail  system  must  record 
accurately  and  promptly  essential  data  on  all  trades. 
including  execution  time,  through  a  means  that  is 
adequately  precise  to  determine  the  sequence  of 
customer  and  personal  trades,  to  the  extent 
priurticable  as  determined  by  the  Commission  by 
rule  or  order. 

'>  See  Audit  Trail  Re- Test  Report  at  39. 

>*The  Commission  requires  retention  of  a  record 
of  any  cancellatioru,  changes,  or  corrections  to 
trades.  Commission  Regulation  1.35(d)  and  the 
Outtrade  Interpretation.  54  FR  37004  (September  6. 
1989).  The  Commission  amended  Regulation 
1.35(d)(7),  effective  October  21,  1996,  to  require  that 
the  correction  of  erroneous  information  on  trading 
records  be  accomplished  in  such  a  maiuier  that  the 
originally  recorded  information  must  not  be 
obliterated  or  otherwise  made  illegible.  61  FR  42999 
(August  20.  1996)  In  November  1996.  CME 
amended  its  CME  Rule  536  to  comport  with  the 
Commission's  amendment  to  Regulation  1.3S(d)(7). 
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CME's  imputed  timing  system,  which 
uses  data  from  sources  other  than  the 
trader,  as  well  as  data  provided  by  the 
trader,  to  derive  times,  also  meets  the 
Section  5a(b)(3)(A)(iii)  standards  for 
independence,  to  the  extent 
practicable.  ■'  The  Exchange's  existing 
system  uses,  among  other  things,  data 
generated  by  both  buyers  and  sellera  for 
personal  trades,  including  trading  card 
numbers  and  sequence  of  trades  on 
trading  cards,  certain  execution  times 
required  to  be  entered  manually,  entry 
and  exit  timestamps  on  order  tickets, 
time  and  sales  data  and  15-minute 
bracket  codes  to  impute  trade  execution 
times. 

The  Exchange  requires  that  personal 
trades  be  recorded  in  sequence, 
consistent  with  Commission 
regulations,  by  requiring  that  membera 
record  such  trades  in  sequence  on  pre- 
numbered  trading  cards. '^  The 
Exchange  adopted  a  single-sided  trading 
card  on  which  all  personal  buy  and  sell 
trades  are  required  to  be  recorded 
sequentially  in  response  to  an  Audit 
Trail  Report  recommendation.  However, 
as  noted  elsewhere,  the  Exchange  does 
not  require  the  recordation  of  a 
member's  personal  and  customer  trades 
in  sequence.  Given  the  absence  of  such 
a  recordation  requirement,  reliably 
accurate  trade  times  are  essential  for 
effective  determination  of  the  sequence 
of  trades. 

CME  enforces  its  audit  trail 
requirements  and  integrates  audit  trail 
data  into  its  surveillance  system  for  dual 
trading-related  abuses.  However, 
because  the  Exchange's  trade 
surveillance  system  incorporates  into  its 
data,  including  exception  reports,  an 
impermissible  amount  of  imputed  trade 
execution  times  that  are  not  reliably 
acctuate,  the  effectiveness  of  the 
Exchange's  integration  of  audit  trail  data 
is  diminished. 

As  required  by  Section  5a(b)(l)(B)  of 
the  Act.  CME's  trade  entry  and  outtrade 
resolution  programs  capture  certain 
essential  data  on  cleared  trades, 
unmatched  trades,  and  outtrades. 

Finally,  with  regard  to  broker  receipt 
times,  the  Commission  finds  that  it  is 
not  practicable  at  this  time  for  CME  to 
record  the  time  that  each  order  is 
received  by  a  floor  broker  for  execution. 
Immediately  executable  flashed  orders, 
however,  are  in  substantial  compliance 
with  the  objectives  of  Section  5a(b)(3)(B) 
of  the  Act,  as  stated  previously  by  the 


Commission  in  its  Order  on  flashed 
orders  and  broker  receipt  times.*'' 

Physical  Observation  of  Trading  Areas 

CME's  trade  monitoring  system 
satisfies  the  requirements  of  Section 
5a(b)(l)(A)  of  the  Act  in  that  CME 
maintains  and  executes  an  adequate 
program  for  physical  observation  of 
Exchange  trading  areas  and  integrates 
the  information  obtained  bom.  such 
observation  into  its  compliance 
programs.  The  Exchange  conducts  daily 
floor  surveillance  during  the  open  and 
close  on  all  affiected  contract  markets 
and  at  random  times  during  each 
trading  day.  CME  also  performs  floor 
surveillance  when  warranted  by  special 
market  conditions,  such  as  exceptional 
volatility  or  contract  expirations. 
Finally,  the  Exchange  employs  a  video 
camera  logging  system  in  the  interest 
rate  quadrant  on  the  upper  trading 
floor. '• 

Recordkeeping  System 

CME's  recordkeeping  system  captures 
certain  essential  data  on  trades  and  uses 
information  from  the  records  and 
violations  of  recordkeeping 
requirements  to  bring  appropriate 
disciplinary  actions.  However,  the 
Exchange  needs  to  improve  member 
compliance  with  Regulation  1.35(j),  in 
that  only  83  p)ercent  of  the  trading  cards 
selected  for  review  by  Division  staff 
were  submitted  to  the  clearing  member 
within  15  minutes  following  30-minute 
trading  intervals  and  timestamped 
promptly  to  the  nearest  minute 
following  collection. 

In  addition,  because  CME  does  not 
meet  the  90  percent  performance 
standard,  the  system  captiures  an 
impermissible  amount  of  trade  timing 
data  that  is  not  reliably  accurate.  This 
circumstance  is  compounded  by  the  fact 
that  CME  does  not  require  the 
recordation  of  personal  and  customer 
trades  in  sequence.  As  a  result,  the 
Exchange's  recordkeeping  system  is 
limited  in  its  capability  to  capture 
essential  data  on  the  sequence  of 
customer  trades, 

CME  generally  conducts  back  office 
audits  of  trading  cards  and  order  tickets 
at  each  clearing  member  firm  at  least 
once  a  year  for  a  representative  sample 
of  customer  orders  and  personal  trades. 
CME  also  uses  a  computerized  tracking 


■1  See  Audit  Trail  Re-Test  Repoit  at  40. 

■*Commission  Regulation  1.35(d)(2)  requires  that 
each  member  of  a  contract  market  recording 
purchases  and  sales  on  trading  cards  must  record 
such  purchases  and  sales  in  exact  chronological 
order  of  execution  on  sequential  lines  of  the  trading 
card. 


■^60  FR  58049  (November  24.  1995). 

"Although  primarily  employed  for  dispute 
resolution,  the  38  cameras  run  continuously 
throughout  the  trading  day  and  may  enable 
investigators  to  view  virtually  all  activity  in  the 
quadrant  to  resolve  irregularities  detected  by  the 
Exchange's  computerized  surveillance  system  or  to 
follow  up  on  tips  from  members,  clerks  or  floor 
surveillance  staff. 


sjrstem  to  monitor  member  compliance 
daily  with  certain  trade  timing  and 
sequencing  requirements,  regularly 
examines  trading  records  during  the 
course  of  investigations  for  possible 
recordkeeping  violations,  and  uses 
information  from  these  audits  to 
generate  investigations.  The  Exchange 
requires  that  the  account  identifier 
reflected  on  the  floor  order  ticket  relate 
back  to  the  ultiqjate  ciistomer  accotmt. 

Surveillance  Systems  and  Discipliiuuy 
Actions 

The  inclusion  of  an  impermissible 
amount  of  trade  timing  data  that  is  not 
reliably  accurate  in  the  Exchange's  trade 
monitoring  system  diminishes  the 
capability  of  the  Exchange's  trade 
siuveillance  system  to  review  trade  data 
effectively,  and  as  a  result,  possible  dual 
,  trading-related  abuses  could  go 
imdetected.  Further,  the  lack  of  reliably 
accurate  trade  timing  data  diminishes 
the  capability  of  the  Exchange's 
disciplinary  program  to  bring 
appropriate  tlisciplinary  actions  against 
violators.  In  other  respects,  the 
Exchange's  trade  surveillance  system 
may  be  capable  of  reviewing  and  is  used 
to  review  trading  data  on  a  regular  basis 
to  detect  possible  dual  trading-related     ' 
abuses  and  other  customer  order  abuses. 
In  addition,  CME  did  bring  disciplinary 
actions  against  offenders  and  issued 
meaningful  penalties  against  violators. 
Therefore,  CME  has  demonstrated  the 
capability  to  use  information  generated 
by  its  trade  monitoring  and  audit  trail 
systems  on  a  consistent  basis  to  bring 
appropriate  disciplinary  action  for 
violations  relating  to  the  making  of 
trades  and  execution  of  customer  orders 
as  required  by  Sections  5a(b)(l)(C),  (D) 
and  (F)  of  the  Act.  Further,  CME  refere 
appropriate  cases  to  the  Conunission. 

On  a  daily  basis,  CME  reviews 
computerized  surveillance  reports 
generated  by  the  Exchange's  Automated 
Trade  Surveillance  system  to  detect 
possible  instances  of  dual  trading- 
related  abuses  and  other  trading  abuses. 
All  relevant  trade  data,  including 
account  numbera,  are  included  in  these 
reviews.  Among  the  computerized 
exception  reports  generated  by  the 
Exchange  and  reviewed  daily  are  those 
designed  to  identify  such  suspicious 
trading  activity  as  trading  ahead  of  a 
customer,  trading  against  a  customer, 
wash  trading,  and  trading  against  a 
customer  with  a  collaborator,  as  well  as 
those  designed  to  provide  data  on 
persoiial  profit  and  loss,  member  dtial 
trading  and  outtrade  resolution.  Once  an 
investigation  has  been  opened,  the 
Exchange's  Compliance  E)epartment  can 
use  video  cameras,  on  a  for  cause  basis. 
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to  assist  in  the  conduct  of  the 
investigation." 

During  1996,  the  Exchange  initiated 
429  investigations  and/or  inquiries  into 
all  types  of  trading-related  abuses. 
Approximately  80  percent  of  the 
investigations  opened  and  closed  during 
1996  were  closed  within  the  four- month 
standard  set  forth  in  Regulation  8.06. 
During  that  same  period,  the  Exchange 
initiated  98  dual  trading-celated 
investigations  and  referred  three  of 
these  investigations  to  a  disciplinary 
action  committee.  During  the  period  of 
January  1994  through  December  1996, 
CME  assessed  substantial  penalties  in 
14  disciplinary  actions  involving  dual 
trading-related  abuses. 

Commitment  of  Resources 

The  Commission  finds  that  CME 
meets  the  requirements  of  Section 
5a(b)(l)(E)  of  the  Act  by  committing 
sufficient  resources  for  its  trade 
monitoring  system  to  be  effective  in 
detecting  and  deterring  violations  and 
by  maintaining  an  adequate  staff  to 
investigate  and  to  prosecute  disciplinary 
actions.  For  fiscal  year  1996,  CME 
committed  99  personnel  to  the 
Exchange's  Compliance,  Market 
SurveillauLe  and  Audits  Departments 
and  reported  its  total  self-regulatory 
costs  to  be  $15,388,000.  CME's  reported 
volume  for  this  period  was  177.027,583 
contracts,  and  the  number  of  trades 
•exceeded  16,000.000. 

Accordingly,  the  Commission  Hereby 
Orders  that; 

The  Exchange  must  implement  the 
following  corrective  action:  achieve 
compliance  with  the  90  percent 
performance  standard. 

The  Commission  further  orders  that: 

Until  such  time  as  the  Exchange 
demonstrates  that  its  trade  monitoring 
system  satisfies  the  relevant  standards, 
the  Exchange  shall  be  subject  to  the 
following  condition:  Within  60  days 
from  the  effective  date  of  a  final  Order, 
the  Exchange  must  implement  and 
enforce  the  limited  dual  trading 
restriction  described  in  the  Appendix  to 
this  proposed  Order,  which  is  less 
restrictive  than  the  dual  trading 
prohibition  of  Section  4j  of  the  Act  and 
Regulation  155.5.  Such  dual  trading 
restriction  currently  would  apply  to  the 
following  affected  contract  markets: 
Live  Cattle.  Deutsche  Mark.  Japanese 
Yen,  Swiss  Franc  and  Eurodollar  futures 


<*  During  1996.  the  CME  significatatly  expanded 
its  video  aurveillance  capability.  The  two  cameras 
on  the  upper  trading  floor  were  replaced  with  ten 
OHBMM.  and  the  single  camera  on  the  lower  trading 
floor  was  replaced  with  seven  cameras.  All  17  are 
state-of-the-art  "pan,  tilt  and  zoom"  professional 
grade  cameras. 


contracts  and  the  option  contracts  on 
Eurodollar  and  S&P  500  futures. 

Accordingly,  the  Commission 
proposes  to  grant  CME's  Petition  for 
Exemption,  subject  to  the  stated 
condition,  from  the  dual  trading 
prohibition  for  trading  in  its  Live  Cattle, 
Deutsche  Mark,  Japanese  Yen,  Swiss 
Franc  and  Eurodollar  futures  contracts 
and  the  option  contracts  on  Eurodollar 
and  S&P  500  futures. 

If,  at  any  time,  CME  believes  that  it 
can  demonstrate  to  the  Commission's 
satisfaction  that  it  meets,  for  an  affected 
contract  market  subject  to  this  Order,  all 
of  the  standards  set  forth  in  this  Order, 
including, -but  not  limited  to,  those  in 
Section  5a(b)  and  Regulation  155.5,  the 
Exchange  may  petition  for  an 
unconditional  exemption  to  the  dual 
trading  prohibition  for  that  affected 
contract  market. 

Unless  otherwise  specified,  the 
provisions  of  this  proposed  Order  shall 
be  effective  on  the  date  on  which  it  is 
issued  as  a  final  Order  by  the 
Conmiission,  and  the  condition  shall 
become  effective  as  stated  herein  and 
shall  remain  in  effect  unless  and  until 
removed,  as  provided  above,  or  revoked 
in  accordance  with  Section  8e(b](3)(B] 
of  the  Commodity  Exchange  Act,  7 
U.S.C.  12e(b)(3)(B).  Failure  of  CME  to 
abide  by  the  condition  of  a  limited  dual 
trading  restriction  will  automatically 
cause  the  dual  trading  prohibition  set 
forth  in  Section  4j  of  the  Act  and 
Regulation  155.5  to  go  into  effect. 

If  other  CME  contract  markets  become 
affected  contract  markets  after  the  date 
this  Order  becomes  final,  the  Exchange 
would  be  required,  absent  submission  of 
a  dual  trading  exemption  petition,  to 
restrict  dual  trading  in  those  affected 
contract  markets  in  accordance  with  the 
dual  trading  prohibition  set  forth  in 
Section  4j  of  the  Act  and  Regulation 
155.5.  Further,  if  CME  demonstrates  to 
the  Commission's  satisfaction  that  an 
affected  contract  market  subject  to  this 
Order  has  ceased  to  meet  the  Regulation 
155.5(a)(9)  affected  contract  market 
threshold,  that  contract  market  no 
longer  would  be  subject  to  this  Order. 

Dated:  November  7, 1997. 

By  the  Commission. 
Edward  W.  Colbnt. 
Deputy  Secretary. 

Appendix — Dual  Trading  Restriction 

a.  Restriction 

A  floor  broker  is  prohibited  from  executing 
customer  orders  in  an  affected  contract 
market  month,  as  deRned  below,  during  the 
same  pit  trading  session  in  which  the  floor 
broker  executes  directly,  or  initiates  and 
passes  to  another  member  for  execution,  a 
transaction  in  any  such  affected  contract 
market  month  for  (1)  the  floor  broker's  own 


account.  (2)  any  account  in  which  the  floor 
broker's  ownership  interest  or  share  of 
trading  profits  is  ten  percent  or  more,  (3)  any 
account  for  which  the  floor  broker  has 
trading  discretion,  or  (4)  any  other  account 
controlled  by  a  person  with  whom  such  floor 
broker  is  subject  to  trading  restrictions  under 
Section  4j(d)  of  the  Act  to  the  extent  such 
section  is  applied  by  Commission  regulation 
or  order. 

b.  Affected  Contract  Market  Month  (Volume) 

Affected  contract  market  month  means:  (1) 
For  each  affected  non-agricultiual  contract 
market,  any  contract  market  month  with  an 
average  daily  trading  volume  of  10,000 
contracts  or  more  as  determined  by,  at  the 
election  of  the  Exchange,  either  (i)  CME  Rule 
552  with  respect  to  a  contract  month  position 
or  (ii)  trading  in  the  previous  calendar 
month;  and  (2)  For  each  affected  agricultural 
contract  market,  any  contract  market  month 
with  an  average  daily  trading  voliune  of 
10,000  contracts  or  more  as  determined  by 
trading  in  the  previous  calendar  month.  For 
this  purpose,  daily  trading  volume  meaiu  the 
total  number  of  contracts  sold  (or  bought)  in 
any  contract  month  of  an  affected  contract 
market  during  a  trading  day,  with  the  average 
computed  as  set  forth  above  and  excluding 
ex-pit  transactions  as  permitted  under 
contract  market  rules  that  have  been  made 
efiiective  imder  the  Act.  There  will  be  a  two 
business  day  allowance  at  the  begirming  of 
each  calendar  month  for  computation  and 
member  notification  purposes. 

c.  Affected  Contract  Market  Month  (Front 
Month) 

Front  month  means,  for  each  affected 
contract  market,  the  month  which  is  either 
the  expiration  or  delivery  month  which  is 
nearest  to  expiration  or,  at  the  Exchange's 
discretion,  the  expiration  or  delivery  month 
which  is  next  nearest  to  expiration  when  the 
contract  month  nearest  to  expiration  is  five 
business  days  or  less  from  the  first  notice  day 
or  last  trading  day  for  cash  settled  contracts 
for  futures  contracts  or  the  expiration  date  for 
futures  options  contracts.  If  a  front  month  it 
not  subject  to  a  prohibition  pursuant  to 
paragraph  b.  above,  then  it  shall,  nonetheless, 
be  an  affected  contract  market  month  and  be 
subject  to  a  prohibition  unless,  on  the  basis 
of  historical  data,  that  front  month 
reasonably  can  be  expected  to  have  an 
average  daily  trading  voltmie  of  less  than  500 
contracts. 

d.  Exceptions 

Dual  trading  shall  be  permitted  imder 
exceptions  contained  in  CME  Rule  552  or 
other  exceptions  consistent  with  Commission 
Regulation  155.5(c)(4)  in  accordance  with 
Exchange  rules  which  the  Commission  has 
permitted  to  go  into  effect  pursuant  to 
Section  5a(a)(12)(A)  of  the  Act  and 
Regulation  1.41. 

Diaaenting  Opinion  of  Conuniasioner 
Barbara  Pedersen  Hoium  on  the  Dispoaition 
of  the  Chicago  Mercantile  Exchange's  Dual 
Trading  Petition 

Section  4j(a)(3)  of  the  Commodity 
Exchange  Act  requires  the  Commission  to 
exempt  a  contract  market  unconditionally 
from  the  dual  trading  prohibition  of  Section 
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4j(a)  of  the  Act  upon  finding  that  the  trade 
monitoring  system  satisfies  the  requirements 
of  Section  Sa(b)  of  the  Act  by  effectively 
detecting  and  deterring  dual  tiadin^^elated 
abuse*.  I  dissent  from  the  Conimi8sioa.'s 
proposed  Order  panting  the  CMEa 
conditional  exemption  in  aawan  afEsctad .. 
marvata. 

Based  on  information  provided  to  the 
Commission,  I  find  that  the  CME's  trade 
monitoring  system  as  a  whole  eSsctively 
detects  and  datecs  dual  trading  abuses  and 
tharaiora  accomplishes  the  intended 
objectives  of  the  Act.  Additionally,  in  1991 
the  CME  implemented  a  dual  trading 
restriction  as  part  of  its  trade  monitoring 
system  which  the  Commisaien  approved.  The 
Commission  has  reviewed  the  CME's 
enforcement  of  that  restriction  over  the  past 
six  yean  and  found  it  to  be  efilBctive. 

Therefore,  I  find  that  CME's  trade 
monitoring  system,  including  its  dual  trading 
restriction,  meets  the  standards  for  an 
tmconditional  exemption  bom  the  dtial 
trading  prohibition. 

(FR  Doc.  97-29892  Filed  ll-12-«7: 8:45  am) 
iOOM«Hl-«t-^ 


coMMOomr  ruures  traoinq 


Chicago  Bovd  of  Trade  PMtion  for 
Exampllona  From  the  Dual  Trading 
Prohibition  Sat  Forth  In  Section  4Ma)  of 
the  Connnodlty  Exctiange  Act  and 
Commisalon  iiegulation  155.5 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  intent  to  condition 
and  proposed  order  granting  conditional 
exemptions  from  the  prohibition  on 
dual  trading  in  13  affected  contract 
markets. 

SUMMARY:  For  the  reasons  set  forth  in 
the  Proposed  Order  Granting 
Conditional  Dual  Trading  Exemptions 
("proposed  Order"),  the  Commodity 
Futures  Trading  Commission 
("Commission")  intends  to  grant, 
subject  to  the  stated  conditions,  the 
petition  of  the  Chicago  Board  of  Trade 
("CBT"  or  "Exchange")  for  exemptions 
from  the  dual  trading  prohibition  in 
Section  4i(a)  of  the  Commodity 
Exchange  Act  ("Act")  and  Commission 
Regulation  155.5  for  its  Wheat,  Com, 
Soybean,  Soybean  Meal,  Soybean  Oil, 
U.S.  Treasiuy  Bond,  10- Year  Treasury 
Note,  and  5- Year  Treasury  Note  futures 
contracts  and  the  option  contracts  on 
the  Com,  Soybean,  U.S.  Treasury  Bond, 
10- Year  Treasury  Note,  and  5- Year 
Treasury  Note  futures.  Pursuant  to  the 
Act  and  Conunission  Regulation 
155.5(d)(8)(C)(iii).  CBT  may  submit 
written  supplemental  data,  views  or 
arguments  and  will  have  an  opportimity 
to  make  an  oral  presentation  to  the 


Commission  before  the  Commission 
makes  its  final  determination. 
dates:  If  CBT  intends  to  make  an  oral 
presentation,  it  must  submit  its  request 
in  writing  no  later  than  ten  days  after 
receipt  of  diis  proposed  Order.  CBT 
must  submit  any  written  supplemental 
data,  views  or  arguments  within.  30  days 
of  receipt  of  this  proposed  Order. 
AOOaasaES:  CBT*i  leqnest  £ari)nl 
presentation  and  submission  of  written  - 
supplements  are  to  be  sent  to  the  Office 
of  the  Secretariat,  Commodity  Futures 
Trading  CcHumission,  Three  Lafayette 
Centre.  1155  21st  Street,  N.W., 
Washington,  D.C  20581. 
FOR  FWrTHER  aCFOSMATION  CONTACT: 
Rachel  Fanaroff  Berdansky,  Special 
Counsel,  or  Duane  C.  Andresen,  Special 
Counsel,  Drvinon  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  N.W.,  Washington, 
D.C.  20581;  telephone:  (202)  418-5490. 
SUPPCEMENTAflY  MRMMATKM}  A  floor 
broker  engages  in  dual  trading  when  he 
or  she  executes  a  customer's  order 
during  the  same  trading  session  in 
which  he  or  she  executes,  directly  or 
indirectly,  a  trade  in  the  same  contract 
for  his  or  her  own  account  or  an  accotint 
in  which  he  or  she  has  an  interest.  Dual 
trading  can  afford  floor  broken  the 
opportimity  to  abuse  customer  orders  if 
audit  trail  information  and  surveillance 
are  insufficient  to  permit  the  detection 
of  such  abuses.  Specifically,  a  dual 
trading  floor  broker  can  directly  commit 
abuses  of  customer  ordera  such  as 
trading  ahead  or  against  those  orden 
and  also  has  an  informational  advantage 
for  his  or  her  peraonal  trading.  ■  Section 
4j(a)  of  the  Act  and  Regulation  155.5 
prohibit  dual  trading  and  establish  trade 
monitoring  standards  that  must  be  met 
in  order  for  contract  markets  to  be 
exempted  from  the  prohibition. 

The  Commission  intends  to  issue  the 
following  proposed  Order  granting  CBT 
conditional  dual  trading  exemptions 
purauant  to  Section  4j(a)  of  the  Act  and 
Commission  Regulation  155.5.  In 
accordance  with  Regulation  155.5(dH8), 
CBT  may  submit  to  the  (Commission  in 
writing  any  supplemental  data,  views  or 
arguments  within  30  days  of  receipt  of 
this  Notice  and  proposed  Order.  In 
addition,  CBT  may  request,  in  writing 
within  ten  days  of  receipt  of  this  Notice 
and  proposed  Order,  an  opportunity  to 
make  an  oral  presentation  to  the 


CoBunisnon.  If  CBT  submits  a  request 
for  an  oral  presentation,  the  Exchange 
will  be  notified  by  the  Commission  of 
the  date  and  the  terms  under  wrhich  CBT 
may  make  such  presentation.  Public 
notice  of  such  an  oral  presentation  atso 
will  be  provided  in  accordance  with  the 
requiimnents  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  552h  (Supp.  I 
19»5). 

Fiupesid  Order  Gsutiaf  ConditiaBal 
fjnei-Tkmding  EaemyliBMS 

On  October  25, 1993,  CBT  submitted 
a  Petition  for  Exemption  from  the  Doai 
Trading  Proliibitioa  contained  in 
Section  4j  of  the  Act  and  Commissioa 
Regulation  155.5  for  its  Wheat,  Com, 
Soybean,  Soybean  Meal,  Soybean  Oil, 
U.S.  Treasury  Bond,  10- Year  Treasury 
Note,  and  5-Year  Treasury  Note  futures 
contracts  and  the  option  contracts  on 
the  U.S.  Treasury  Bond  and  10- Year 
Treasury  Note  futures.  The  Exdunge 
corrected  that  petition  on  December  2, 
1993.  SubsequenUy,  by  letters  dated 
March  25  and  May  14, 1994,  CBT 
supplemented  its  petition  to  include  the 
option  contracts  on  its  Com,  Soybean 
and  5- Year  Treasury  Note  futures  since 
such  contract  markets  had  reached 
average  daily  volumes  of  8,000  contracts 
and,  thus,  had  become  affected  contract 
markets  ("affected  contract  markets")  as 
defined  in  the  Act  and  regulations 
theretmder.^  CBT  updated  its  petition 
on  January  17, 1997,  with  respect  to  all 
13  of  its  affected  contract  markets. 
Notice  of  the  public  availability  of  the 
CBT's  updated  exemption  petition  was 
published  in  the  Federal  Register  on 
Febraary  20, 1997.3 


<  The  Commission  has  previously  discussed  in 
several  instances,  including  its  November  28, 1994 
Report  to  Congress  on  Futures  Exchange  Audit 
Trails,  the  possible  abuses  attendant  to  dual  trading. 
See  also  the  Commission's  Proposed  Regulation 
Prohibiting  Dual  Trading  by  Floor  Brokers.  56  FR 
13023  (March  9. 1993). 


'  Affected  contmct  maHcet  means  a  contract 
markjst  with  an  average  daily  volume  equal  to  or  in 
excess  of  8,000  contracts  for  each  of  four  quarters 
during  the  most  recent  volume  year.  Commission 
Regulation  155.S(8)(9).  See  Section  4)(aK4)  of  the 
Act.  As  noted  by  the  Conunission  in  promulgating 
Regulation  155.5.  a  contract  market  trading  on  an 
exchange  floor  will  be  considered  separate  from  a 
contract  market  in  the  same  commodity  trading  a 
screen-based  trading  system.  The  Commission 
further  stated  that,  while  not  excluding  electraaic 
trading  from  the  dual  trading  prohibitioii.  the 
Commission  was  retaining  the  flexibility  to 
consider  the  matter  further.  See  58  FR  40335  (July 
28. 1993).  The  Commission  is  not  addressing 
screen-lwsed  trading  in  tliis  proposed  Order. 

>62  FR  7754  (February  20.  1997).  The 
Commission  did  not  address  the  Exchange's  dual 
tradiJig  exemption  petition  in  1994  in  large  part 
Iwcauae  of  the  Exchange's  prior  representaUon  that 
it  intended  to  automate  the  entry  of  trade  execution 
times  by  developing  a  handheld  electronic  trading 
termiiial.  By  letter  dated  )une  22.  1994.  CBT 
informed  the  Commission  that  the  proposed 
handheld  terminal  would  not  be  in  place  by  tba 
October  1995  deadline  for  compliance  with  the 
heightened  audit  trail  standards  set  forth  in  Section 
5a(b)(3)  of  the  Act.  Because  CBT  bad  not 
sufficiently  demonstrated  that  its  existing  audit  trail 
system  met  current  and  future  standards,  the 
Commission  required  the  Exchange  to  demonstrate 

Continued 
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Upon  consideration  of  CBT's  petition, 
as  supplemented,  and  other  data  and 
analysis,  including,  but  not  limited  to: 
Exchange  audit  trail  test  results 
reconciling  imputed  times  to 
underlying  trade  documentation  and 
verifying  data  on  "window  sizes"; 
actions  taken  in  response  to  the 
Conunission's  November  1994  Report 
to  Congress  on  Futures  Exchange 
Audit  Trtiils,  June  1995  Report  on 
Audit  Trail  Accuracy  and  Sequencing 
Tests  ("Audit  Trail  Report"),  and 
August  12, 1996  Report  on  Audit  Trail 
Status  and  Re-Test  ("Audit  Trail  Re- 
Test  Report"); 
Commission  trade  practice 
investigations  and  compliance 
reviews  conducted  in  conjimction 
with  rule  enforcement  reviews  or 
other  investigatory  or  surveillance 
activities;  * 
the  [hvision  of  Trading  and  Markets 

Memorandum  dated  October  28, 1997; 
and  upon  review  of  each  element  of 
CBT's  trade  monitoring  system  and  of 
CBT's  trade  monitoring  system  as  a 
whole,  the  Commission  finds  that  the 
Exchange's  trade  monitoring  system 
does  not  fully  satisfy  the  requirements 
of  Sections  5a(b)  and  4j(aK3)  of  the  Act 
and  Regulation  155.5  in  that  the  audit 
trail,  recordkeeping,  and  physical 
observation  of  trading  areas  components 
are  deficient.  The  Commission  finds 
that  corrective  actions  are  sufficient  and 
appropriate  to  meet  those  standards,  hi 
addition,  the  Commission  finds  that, 
based  on  an  analysis  of  the  composition 
of  trading  (by  transaction  si^e  and 
volume)  of  certain  distant  contract 
expirations  and  option  markets,  there  is 
a  substantial  likelihood  that  the  broad 
scope  of  the  dual  trading  prohibition 
specified  under  Section  4)  of  the  Act 
and  R^ulation  155.5.  which  appfies  to 
a  contract  market  as  a  whole,  would 
harm  the  public  interest  in  hedging  or 
price  basing  in  less  liquid  months  of  the 
affected  contract  markets.  Therefore,  the 
Commission  has  determined  to  grant 
CBT  conditional  exemptions  &om  the 
dual  trading  prohibition  of  Section  4j  of 
the  Act  and  Regulation  155.5  in  its  13 
affected  contract  markets. 

The  Commission  is  granting  the 
Exchange's  petition  subject  to  the 
Exchange  taking  the  corrective  actions 


specified  below  and  implementing  and 
enforcing  the  dual  trading  restriction 
described  in  the  Appendix  to  this 
proposed  Order.  The  Commission  has 
concluded  that  the  proposed  dual 
trading  restriction,  which  imposes  a 
prohibition  on  dual  trading  in  actively 
traded  months  but  has  no  impact  on  less 
actively  traded  back  months,  is 
appropriate  as  a  method  to  deter  dual 
trading-related  abuses  and  other 
customer  abuses.  The  Conunission's 
limited  restriction,  as  opposed  to  the 
statutory  dual  trading  ban,  strikes  a 
balance  between  the  need  to  preserve 
Uquidity  in  certain  low  volume  months 
and  the  need  to  protect  customers  from 
the  potential  abuses  that  are  associated 
with  dual  trading. 

The  Commission  Hereby  Finds  as 
follows: 

Components  of  Exchange's  Trade 
Monitoring  System 

Audit  Trail  System 

One-Minute  Execution  Time  Accuracy 

The  Exchange's  audit  trail  system  fails 
to  record  "reliably  accurate"  trade  times 
in  increments  of  no  more  than  one 
minute  in  length  as  required  by  Section 
5a(b)(2)  of  the  Act,  Relation  1.35(g), 
and  Appendix  A  to  Regulation  155.5.  ^ 
Specifically,  the  Exchange  has  not 
established  for  any  of  its  1 3  affected 
contract  markets  that  90  percent  or  more 
of  imputed  trade  times,  as  assigned  by 
the  Exchange's  trade  timing  system,  are 
reliable,  precise,  and  verifiable  as 
demonstrated  by  being  imputed  within 
a  timing  window  of  two  minutes  or  less 
("90  pwrcent  performance  standard"). 
Thus,  an  impermissible  amount  of  the 
trade  timing  data,  an  integral  part  of  an 
exchange's  trade  monitoring  system,  is 
not  reliably  accurate  in  accordance  with 
that  standard  and  thus  negatively 


iu  ability  to  meet  the  audit  trail  requirements  using 
Qimmission-desigDed  tests  and,  thus,  deferred 
consideration  of  the  Exchange's  petition. 
Subsequent  to  evaluating  the  results  of  the  tests,  the 
Commission  offered  CBT  the  opportunity  to 
supplement  its  petition. 

*  A  list  of  the  specific  documents  considered  in 
connection  with  this  proposed  Order  will  be  made 
available  to  the  Exchange  upon  request.  Copies  of 
any  documents  not  originally  furnished  by  CBT  also 
will  be  made  available  upon  request. 


'Commission  Regulation  1.3S(g)  requires  that 
"[alctual  time*  of  execution  shall  be  stated  in 
increments  of  no  more  than  one  minute  in  length." 
Section  5a{b)(2)  of  the  Act.  among  other  things, 
codified  that  timing  requirement  by  stating  that  an 
exchange's  audit  trail  system  shall,  "consistent  with 
Commission  regulation,  accurately  record  the  times 
of  trades  in  increments  of  no  more  than  one  minute 
in  length."  Section  II  of  Appendix  A  to  Commission 
Regulation  1S5.S  requires  that  a  contract  market,  in 
describing  its  audit  trail  system  in  a  petition  for 
exemption  from  the  dual  trading  prohibition, 
"(dlemonstrate  the  highest  degree  of  accuracy 
practicable  (but  in  no  event  less  than  90%  accuracy) 
of  trade  execution  times  required  under  regulation 
1.35(g)  (within  one  minute,  plus  or  minus,  of 
execution)  *   *  *."  In  addition,  the  contract  market 
must  "[djemonstrate  the  effective  integration  of 
such  trade  timing  data  into  the  contract  market's 
surveillance  system  with  respect  to  dual  trading- 
related  abuses."  For  contract  markets  that  impute 
trade  execution  times,  Appendix  A  requires  that  the 
contract  market  provide  a  description  of  the  trade 
imputation  algorithm,  "including  how  and  why  it 
reliably  establishes  the  accuracy  of  the  imputed 
trade  execution  times." 


impacts  the  Exchange's  surveillance 
systems  and  investigatory  and 
disciplinary  action  programs. 

The  Commission  has  made  clear  that 
a  reliably  acctirate  imputed  trade 
execution  time  only  can  be 
demonstrated  by  a  timing  window  that 
narrows  the  time  assigned  to  the  trade 
to  a  two-minute  period  within  which 
the  trade  is  most  likely  to  have 
occurred.  Even  where  an  exchange  can 
demonstrate  a  trade  timing  window  of 
two  minutes  or  less,  it  is  not  possible  to 
determine  where  within  that  window 
the  trade  occurred.  This  underscores  the 
critical  need  for  compliance  with  the  90 
percent  performance  standard. 

CBT's  Advanced  Computerized  Trade 
Reconstruction  ("Advanced  CTR") 
system  imputes  an  execution  time  for 
every  trade.  *  Trade  times  are  imputed 
based  upon  entry  and  exit  timestamps 
on  order  tickets;  time  and  sales  reports; 
trading  card  numbers  and  sequence  of 
trades  on  trading  cards;  certain 
handwritten  execution  times;  times  that 
trades  were  submitted  for  clearing;  15- 
minute  bracket  codes;  calculated 
differentials  for  spread  trades; 
identification  of  spread  legs  and  types  of 
spread  trades;  and  any  available  times 
resulting  fiom  electronic  order  entry  or 
trading  systems.  Based  on  these  data. 
Advanced  CTR  determines  various  time 
spans  within  which  a  trade  is  likely  to 
have  been  executed  and  ultimately 
assigns  an  imputed  execution  time  for 
the  trade. 

The  audit  trail  tests  designed  and 
reviewed  by  the  Commission  and 
conducted  by  the  Exchange  in  response 
to  a  November  23,  1994  Commission 
letter  involved  a  determination  of  the 
consistency  of  imputed  trade  execution 
times  with  all  underlying  audit  trail 
records  and  data.  Based  upon  that 
process,  trade  timing  accuracy  and 
sequencing  rates  for  CBT's  imputed 
system  were  computed.  ^  In  reviewing 


*An  imputed  timii^  system  does  not  capture  the 
actual  trade  execution  time  but  derives  a  time  from 
other  timing  and  trade  data. 

''  To  the  extent  that  the  time  imputed  by  a 
computer  algorithm  was  consistent  with  required 
trade  documentation,  time  and  sequence  data  and 
time  and  sales  information  for  the  subject  trade  and 
surrounding  trades,  thai  lime  was  deemed  accurate. 
if  that  imputed  time  fell  within  a  two-minute  level 
of  precision  as  measured  by  the  size  of  the  final 
time  window  determined  by  such  algorithm,  that 
imputed  time  was  considered  to  be  verifiable, 
reliable  and  precise.  Thus,  the  Commission  stated 
in  its  Audit  "Trail  Report,  "90  percent  of  CBT  trade 
times  satisfied  the  standards  [of  consistency  with 
underlying  data]  for  Test  I.  However,  for  59  percent 
of  the  trade  times  deemed  accurate,  available  data 
are  not  sufficiently  precise  to  verify  that  the  one- 
minute  audit  trail  time  chosen  was  actually  within 
the  minute  of  execution."  Audit  Trail  Report  at  17. 

Under  Ihe  90  percent  performance  standard,  only 
trade  times  assigned  by  the  Exchange's  imputed 
timing  system  within  timing  windows  of  two 
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the  results  of  the  test  designed  to 
evaluate  trade  timing  accuracy. 
Commission  staff  determined  that, 
although  91  percent  of  CBT's  trade 
times  satisfied  the  standard  for 
consistency  with  the  imderlying  data, 
only  41  percent  of  those  trade  times  had 
timing  windows  of  two  minutes  or  less 
and  thus  could  be  verified.  *  In  March 
1996,  the  Commission  conducted  a  r% 
test  of  CBT's  audit  trail  system. 
Although  92.7  percent  of  CBT's  trade 
times  satisfied  the  standard  for 
consistency  with  the  imderlying  data, 
only  69.2  percent  of  the  trade  times  had 
timing  windows  of  two  minutes  or  less 
and  thus  could  be  verified. 

Subsequent  to  the  re-test,  the 
Exchange  provided  windows  data  for  all 
affected  contract  maricets  in  response  to 
Commission  requests.  For  December  19, 
1996,  the  overall  percentage  of  trades 
with  timing  windows  of  two  minutes  or 
less  was  67  percent  For  subsequent 


minutes  or  lass  are  reliably  accurate.  As  noted 
above.  Commission  staff  deems  accurate  those 
trades  for  which  the  imputed  trade  times  are 
consistent  with  all  underlying  audit  trail  records 
and  data,  as  determined  by  manual  review.  When 
comparing  windows  data  for  accurate  trades  and  all 
trades,  the  Division  has  found  that  a  higher 
percentage  of  accurate  trades  are  assigned  imputed 
times  that  fall  within  windows  of  two  minutes  or 
less  and  thus  meet  the  90  percent  performance 
standard.  However,  the  resulting  percentage 
difference  between  accurate  and  all  trades  generally 
has  not  exceeded  one  percent.  In  addition,  since  the 
use  of  all  trades  data  facilitates  exchange 
submission  of  timing  windows  percentages  bacauae 
such  data  do  not  have  to  be  generated  in 
conjunction  with  an  accuracy  test,  which  requires 
an  analysis  of  extensive  trade  documentation,  the 
Commission  finds  that  the  use  of  all  trades  data 
provides  an  acceptable  basis  for  determining 
windows  performance. 

*  In  response  to  recommendations  made  in  the 
Audit  Trail  Report,  the  Exchange  modified  its 
trading  card  procedures  such  that  a  member  can 
record  only  one  time  bracket  per  trading  card, 
record  no  more  than  six  trades  per  trading  card,  and 
use  only  one-sided  trading  cards  to  record  for  each 
trader  all  personal  buy  and  sell  trades  in  sequence. 
Additionally,  the  Exchange  implemented 
recommendations  thai  it  enforce  certain  data 
recordation  and  submission  requirements, 
requirements  to  record  correct  customer  type 
indicator  codes,  and  timestamping  procedures  for 
flashed  orders. 

The  Exchange  also  made  a  number  of 
improvements  to  its  trade  timing  system.  CBT  now 
requires  a  trade  submission  indicator  for  flashed 
orders,  uses  seconds  in  the  imputed  timing  system, 
when  available,  including  seconds  from  order  ticket 
timestamps,  requires  member  firms  to  input  the 
seconds  from  order  entry  and  order  confirmation 
timestamps  into  the  trade  entry  system, 
reprogrammed  CTR  to  impute  proper  execution 
times  for  trades  executed  during  the  close,  and 
upgraded  synchronized  timestamp  clocks  to  record 
times  to  Ihe  nearest  second.  The  Exchange  also 
made  programming  improvements  to  its  timing 
algorithm. 

CBT  declined  to  implement  two  Commission 
recommendations:  that  members  record  and  use 
manual  execution  times  for  at  least  the  first  and 
sixth  trades  on  trading  cards,  and  thai  the  Exchange 
include  the  identity  of  traders  in  the  spread  time 
and  sales. 


dates,  the  Exchange  computed  windows 
data  separately  for  each  affected 
contract  market  in  addition  to 
computing  overall  windows  data.  The 
overall  percentage  of  trades  with  timing 
windows  of  two  minutes  or  less  was  84 
percent  on  March  26. 1997.  and  85 
percent  on  May  28, 1997;  Jime  5,  1997; 
and  June  10,  1997.  For  those  same  dates, 
the  percentage  of  trades  with  timing 
windows  of  two  minutes  or  less 
computed  separately  for  each  affected 
contract  market  ranged  from  58  to  89 
percent  on  March  26. 1997;  74  to  89 
I>ercent  on  May  28, 1997;  69  to  91 
percent  on  Jime  5, 1997;  and  70  to  90 
percent  on  June  10,  1997. '  Thus,  the 
Exchange  has  not  demonstrated  that  its 
imputed  trade  execution  times  are 
sufficienUy  reliable,  precise,  and 
verifiable  in  that  it  has  not  established 
that  90  percent  or  more  of  such  times 
are  imputed  within  timing  windows  of 
two  minutes  or  less. 

The  negative  impact  on  the 
components  of  the  Exchange's  trade 
monitoring  system  resulting  from  its 
foilure  to  satisfy  the  90  percent 
performance  standard  is  exacerbated 
because  CBT  does  not  require  the 
recordation  of  a  member's  personal  and 
customer  trades  in  sequence.  ><'  Given 


*May  28, 1997;  June  S.  1997;  and  June  10. 1997 
were  selected  by  Commission  staff  using  a  random 
sampling  method.  The  Exchange  also  provided 
similar  percentage  data  for  three  days  of  its  own 
choosing.  The  overall  percentage  of  trades  with 
timing  windows  of  two  minutes  or  less  was  87 
percent  on  May  13  and  May  20, 1997  and  88 
percent  on  May  IS,  1997.  For  those  same  dates,  the 
percentage  of  trades  with  timing  windows  of  two 
minutes  or  less  computed  separately  for  each 
affected  contract  market  ranged  frtim  74  to  90 
percent  on  May  13.  1997;  72  to  91  percent  on  May 
15. 1997;  and  68  to  90  percent  on  May  20.  1997. 

The  Exchange  submitted  data  indicating  that  90 
percent  or  mote  of  the  imputed  trade  times  in  its 
Soybean  futures  contract  had  timing  windows  of 
two  minutes  or  less  on  one  of  the  three  dates 
selected  at  random  by  Commission  staff  and  on  all 
three  dates  selected  by  the  Exchange.  Although  the 
Commission  considers  liming  windows  data  for  all 
dates  provided,  the  dates  selected  by  persons  other 
those  affiliated  with  the  Exchange  are  accorded 
greater  weight  in  determining  whether  an  affected 
contract  market  attains  the  90  percent  performance 
standard.  Overall,  the  windows  data  for  the 
Soybean  futures  contract  market  does  not 
demonstrate  consistent  compliance  with  the  90 
percent  performance  standard. 

>a  Notably,  although  there  are  differences  in 
various  systems  among  the  exchanges,  the  three 
other  exchanges  for  which  the  Commission  has 
granted  unconditional  exemptions  from  the  dual 
trading  prohibition  require  that  customer  and 
personal  trades  be  recorded  sequentially  on  a  single 
trading  document.  Similar  to  CBT.  one  of  those 
exchanges,  the  Coffee.  Sugar  and  Cocoa  Exchange. 
Inc.,  also  uses  an  imputed  timing  system  to  assign 
trade  execution  times.  Such  sequencing  also  can  be 
achieved  by  recording  personal  and  customer  trades 
in  sequence  on  one  set  of  sequentially  numbered 
trading  documents.  As  the  Commission  noted  in 
discussing  the  results  of  CBT's  first  audit  trail  test, 
"recordation  of  a  member's  personal  and  customer 
trades  in  sequence  should  be  the  Exchange's 


the  absence  of  such  a  recordation 
requirement,  reliably  accurate  trade 
times  are  essential  for  effiective 
determination  of  the  sequence  of  trades. 
Where  the  sequence  of  customer  and 
personal  trades  is  not  determined, 
possible  dual  trading-related  abuses, 
such  as  trading  ahead  of  customer 
orders  and  trading  against  customer 
orders,  could  go  undetected. 

Other  Components  of  CBT's  Audit  Trail 
System 

With  regard  to  the  requirement  that 
trade  data  be  provided  continually  to 
the  Exchange  in  accordance  with 
Section  5a(b)(3)(A)(ii)  of  the  Act. 
exchange  audit  trail  systems  must 
provide  trade  data,  including  trade 
timing  information,  on  a  periodic,  but 
not  necessarily  real-time,  basis.'*  Such 
information  also  must  be  obtained  in  a 
timely  manner.  The  Exchange  requires 
that  clearing  members  submit  trade  data 
for  clearing  within  one  hour  after  the 
end  of  each  hour  on  the  half-hour. 
However,  as  explained  below,  the 
Exchange  fails  to  enforce  the 
requirement  that  trading  cards  be 
collected  and  timeatamped  in  a  timely 
manner.  This  failure  calls  into  question 
the  Exchange's  ability  to  assure  that 
trade  data  are  provided  continually  to 
clearing. 

.  With  regard  to  unalterabiUty,  as 
mandated  by  Section  5a(b)(3)(A)(i)  of 
the  Act.  the  Exchange's  trade  records  are 
unalterable,  since  they  are  recorded  on 
trading  cards  and  order  tickets  in 
nonerasable  ink.  Trade  corrections  also 
are  not  permitted  to  obscure  original 
data. " 

CBT's  imputed  timing  system,  which 
uses  data  from  sources  other  than  the 
trader,  as  well  as  data  provided  by  the 
trader,  to  derive  times,  also  meets  the 
Section  5a(b)(3MAKiii)  standards  for 
independence,  to  the  extent 


objective."  Audit  Trail  Report  at  20.  Section  5a(b)(3) 
of  the  Act  provides,  among  other  things,  that  an 
exchange's  audit  trail  system  must  record 
accurately  and  promptly  essential  data  on  all  trades, ' 
including  execution  time,  through  a  means  that  is 
adequately  precise  to  determine  the  sequence  of 
customer  and  personal  trades,  to  the  extent 
practicable  as  determined  by  the  Commission  by 
rule  or  order. 

"  See  Audit  Trail  Re-Test  Report  at  39. 

"The  Commission  requires  retention  of  a  record 
of  any  cancellations,  changes,  or  corrections  to 
trades.  Commission  Regulation  1.35(d)  and  the 
Outtrade  Interpretation.  54  FR  37004  (Septembers, 
1989).  The  Commission  amended  Regulation 
1.35(d)(7),  effective  October  21,  1996,  to  require  tha 
the  correction  of  erroneous  information  on  trading 
records  be  accomplished  in  such  a  manner  that  the 
originally  recorded  information  must  not  be 
obliterated  or  otherwise  made  illegible.  61  FR  42999 
(August  20.  1996).  In  December  1996.  CBT  amended 
its  Floor  Practices  Rule  332.05  and  332.07  to 
comport  with  the  Commission's  amendment  to 
Regulation  1.3S(d)(7). 
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practicable."  The  Exchange's  existing 
system  uses,  among  other  things,  data 
generated  by  both  buyers  and  sellers  foe 
personal  trades,  inclading  trading  card 
numbers  and  sequence  of  trades  on 
trading  cards,  certain  execution  times 
required  to  be  entered  manually,  entry 
and  exit  timestamps  on  order  tickets, 
time  and  sales  data  and  15- minute  ^ 
bracket  codes  to  impute  trade  execution 

times. 

The  Exchange  requires  that  personal 
trades  be  recorded  in  sequence, 
consistent  with  Ck>mmission 
regulations,  by  requiring  that  members 
record  such  trades  in  sequence  on  pre- 
numbered  trading  cards.'*  The 
Exchange  adopted  a  single-sided  trading 
card  on  which  all  personal  buy  and  sell 
trades  are  required  to  be  recorded 
sequentially  in  response  to  an  Audit 
Trail  Report  recommendation.  However, 
as  noted  elsewhere,  the  Exchange  does 
not  require  the  recordation  of  a 
member's  personal  and  customer  trades 
in  sequence.  Given  the  absence  of  such 
a  recordation  requirement,  reliably 
accurate  trade  times  are  essential  for 
effective  detramination  of  the  sequence 
of  trades. 

CBT  enforces  its  audit  trail 
requirements  and  integrates  audit  trail 
data  into  its  surveillance  system  for  dual 
trading-related  abuses.  However, 
because  the  Exchange's  trade 
surveillance  system  incorporates  into  its 
data,  including  exception  reports,  an 
impermissible  amount  of  imputed 
execution  times  that  are  not  reliably 
accurate,  tBe  effectiveness  of  the 
Exchange's  integration  of  audit  trail  data 
is  diminisbed. 

As  required  by  Section  5a(b)(l)(B)  of 
the  Act,  CBT's  trade  entry  and  outtrade 
resolution  programs  capture  certain 
essential  data  on  cleared  trades, 
unmatched  trades,  and  outtrades. 

Finally,  with  regard  to  broker  receipt 
times,  the  Commission  finds  that  it  is 
not  practicable  at  this  time  for  CBT  to 
record  the  time  that  each  order  is 
received  by  a  floor  broker  for  execution. 
Immediately  executable  flashed  orders, 
however,  are  in  substantial  compliance 
with  the  objectives  of  Section  5a(b)(3)(B) 
of  the  Act,  as  stated  previously  by  the 
Commission  in  its  Order  on  flashed 
orders  and  broker  receipt  times.^' 

Physical  Observation  of  Trading  Areas 

CBT's  trade  monitoring  system  does 
not  provide  for  physical  observation  of 


*>  See  Audit  Tnil  Rs-Test  Rsport  at  40. 

"ConunisaioD  Regulation  1.35(dX2)  raquiraa  that 
each  member  of  a  cootract  markat  racording 
purchasaa  and  sales  on  tiadlag  cards  must  record 
such  purchases  and  sales  in  exact  chronological 
order  of  execution  on  sequential  lines  of  the  trading 
card. 

»60  FR  Sa(M9  (November  24.  199S). 


trading  areas  in  accordance  with  Section 
5a(b)(l)(A)  of  the  Act  in  that  the 
Exchange  does  not  conduct  daily  floor 
surveillance  on  the  open  and  close  to 
the  extent  practicable  in  each  afiiscted 
contract  market  as  required  by 
Appendix  A  to  Regulation  155.5.  As 
part  of  the  Exchange's  Market  Open/ 
Close  Floor  Surveillance  Program,  CBT 
currently  conducts  floor  surveillance  on  ■ 
the  open  for  only  half  of  the  affected 
conttBCt  markets  and  on  the  close  for  the 
remaining  half.  The  Exchange  conducts 
some  additional  open/close  floor 
surveillance  as  part  of  other  specialized 
surveillance  programs.  The  Exchange 
does  conduct  floor  surveillance  at 
random  timas  and  when  special  market 
conditions  warrant.  Inforraation 
obtained  during  floor  surveillance  is 
integrated  into  the  Exchange's  other 
compliance  activities.  During  1996.  the 
Exchange  initiated  two  investigations 
based  upon  floor  surveillance 
observations. 

Recordkeeping  System 

The  recordkeeping  component  of 
CBT's  trade  monitoring  system  fails  to 
comply  with  Section  5a(b)(l)(B)  of  the 
Act  because  it  does  not  satisfy  the 
trading  record  collection  and 
timestamping  requirements  of 
Regulation  1.35(j).  These  requirements 
are  essential  to  maintaining  the  basic 
integrity  of  trading  records  used  in  the 
Exchange's  system  to  captiu«  essential 
data  on  the  sequence  of  transactions  in 
that  they  ensure  the  removal  of  such 
records  from  the  member's  possession 
in  a  timely  manner  and  thereby  limit  the 
opportunity  to  alter  records,  to  bbricate 
trades,  or  otherwise  to  use  trading 
records  to  disadvantage  customer 
accounts.  Only  approximately  67 
percent  of  the  trading  cards  selected  for 
review  by  Commission  staff  were 
submitted  to  the  clearing  member 
within  15  minutes  of  the  30-minute 
trading  interval  and  timestamped 
promptly  to  the  nearest  minute 
following  collection  as  required  by 
Regulation  1.35(j).  The  Exchange, 
however,  does  use  information  from  the 
records  and  violations  of  recordkeeping 
requirements  to  bring  disciplinary 
actions. 

In  addition,  because  CBT  does  not 
meet  the  90  percent  performance 
standard,  the  system  captures  an 
impermissible  amount  of  trade  timing 
data  that  is  not  reliably  accurate.  This 
circumstance  is  compounded  by  the  fact 
that  CBT  does  not  require  the 
recordation  of  personal  and  customer 
trades  in  sequence.  As  a  result,  the 
Exchange's  recordkeeping  system  is 
limited  in  its  capabi&ty  to  capture 


essential  data  on  the  sequence  of 
customer  trades. 

CBT  generally  conducts  back  office 
audits  of  trading  cards  and  order  ticketa 
at  each  clearing  member  firm  twice  ft 
year  for  a  representative  sample  of 
customer  orders  and  personal  trades. 
CBT  also  uses  a  computerized  tracking 
system  to  monitdr  member  compliance 
daily  with  certain  trade  timing  and 
sequencing  requirements,  regularly 
examines  trading  records  during  the 
course  of  investigations  for  posaible 
recordkeeping  violations,  and  uaes 
information  from  these  audits  to 
generate  investigations.  The  Exchange 
requires  that  the  account  identifier 
reflected  on  the  floor  order  ticket  relate, 
back  te  the  ultimate  ctistomer  account. 

Surveillance  Systems  and  Disciplinary 
Actions 

The  inclusion  of  an  impermissible 
amount  of  trade  timing  data  that  is  not 
reliably  accurate  in  the  Exchange's  trade 
monitoring  system  diminishes  the 
capability  of  the  Exchange's  trade 
surveillance  system  to  review  trade  data 
efiectively,  and  as  a  result,  possible  dual 
trading-related  abuses  could  go 
imdetected.  Further,  the  lack  of  reliably 
accurate  trade  timing  data  diminishes 
the  capability  of  the  Exchange's 
disciplinary  program  to  bring 
appropriate  disciplinary  actions  against 
violators.  In  other  respects,  the 
Exchange's  trade  surveillance  system 
may  be  capable  of  reviewing  and  is  used 
to  review  trading  data  on  a  regular  basis 
to  detect  possible  dual  trading-related 
abuses  and  other  customer  order  abuses. 
In  addition.  CBT  did  bring  disciplinary 
actions  against  offenders  and  issued 
meaningful  penalties  against  violators.  ^^ 
Therefore,  CBT  has  demonstrated  the 
capability  to  use  information  generated 
by  its  trade  monitoring  and  audit  trail 
systems  on  a  consistent  basis  to  bring 
appropriate  disciplinary  action  for 
violations  relating  to  the  making  of 
trades  and  execution  of  customer  orders 
as  required  by  Sections  5a(b)(l)(C),  (D) 
and  (F)  of  the  Act.  Further.  CBT  refers 
appropriate  cases  to  the  Commission. 

On  a  daily  basis.  CBT  reviews  Trade 
Practice  Investigation  Reports  and  uses 
its  Sophisticated  Market  Analysis 
Research  Technology  system,  a 
framework  for  reviewing  such  data,  to 
detect  possible  instances  of  dual 
trading-related  abuses  and  other  trading 
abuses.  All  relevant  trade  data, 
including  accoiuit  numbers,  are 


'*This  proposed  Order  does  not  address  certain 
disciplinary  actions  taken  by  the  Exchange 
regarding  the  March  1996  Wheat  hitures  contract 
expiration.  Those  matters  are  before  the 
Coaunission  in  a  separate  proceeding. 
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included  in  these  reviews.  Among  the 
computerized  exception  reports 
generated  by  the  Exchange  and 
reviewed  daily  are  those  designed  to 
identify  such  suspicious  trading  activity 
as  trading  ahead  of  a  customer,  trading 
against  a  customer,  preferential  trading 
and  wash  trading  and  to  review  outtrade 
resolution  and  U.S.  Treasury  Bond 
futures  contract  broker  association  top 
step  trading.  ^^ 

During  1996,  CBT  initiated  309 
investigations  into  all  types  of  trading 
related  abuses.  Of  the  86  investigations 
opened  and  closed  during  this  period, 
34  percent  were  closed  within  the  four- 
month  objective  set  forth  in  Commission 
Regulation  8.06,  and  an  additional  28 
percent  were  closed  within  four  to  six 
months.  Thus,  approximately  62  percent 
of  the  investigations  opened  and  closed 
during  1996  were  closed  in  six  months 
or  less.  CBT  should  improve  the 
timeliness  of  its  investigations  or 
provide  the  reasons  that  such 
investigations  require  more  than  foiu- 
months  to  complete.  During  that  same 
period ,  the  Exchange  opened  and  closed 
45  dual  trading-related  investigations, 
and  referred  nine  of  those  investigations 
to  a  disciplinary  committee.  CBT 
assessed  substantial  penalties  in  13 
disciplinary  actions  involving  dual 
trading-related  abuses. 

Commitment  of  Resources    , 

The  Commission  finds  that  CBT 
commits  sufficient  monetary  resources 
to  its  trade  monitoring  system  to  be 
effisctive  in  detecting  and  deterring 
violations  attributable  to  dual  trading. 
The  Exchange  maintains  an  adequate 
staff  to  conduct  investigations  and  to 
develop  and  prosecute  disciplinary 
actions.  For  calendar  year  1996.  the 
Exchange  reported  that  it  committed 
141  personnel  to  the  Exchange's  various 
self-regulatory  activities  and  reported  its 
total  self-regulatory  costs  to  be 
$15,456,317.  CBT's  reported  volume  for 
this  period  was  222,438.505  contracts', 
and  the  number  of  trades  was 
17.675,749.  However,  CBT  should 
allocate  its  resources  as  appropriate  to 
improve  its  trade  monitoring  system,  as 
discussed  above. 


"  Broker  association  members  trading  on  the  top 
step  of  the  U.S.  Treasury  Bond  pit  are  subject  to 
trading  restrictions.  These  restrictions  limit  the 
amount  of  customer  and  personal  trades  members 
can  execute  opposite  each  other  in  the  most  active 
contract  month.  Members  cannot  trade  more  than 
20%  of  their  monthly  volume  (brokerage  and 
personal  trades)  opposite  membjrs  of  their  broker 
association.  The  members  also  cannot  trade  more 
than  20%  of  their  monthly  volume  against  members 
of  a  contiguous  broker  association.  In  total,  the 
members  cannot  trade  more  than  30%  of  their 
monthly  volume  against  members  of  their  own  and 
a  contiguous  broker  association. 


Accordingly,  the  Commission  Hereby 
orders  that: 

The  Exchange  must  implement  the 
following  corrective  actions: 

(1)  achieve  compliance  with  the  90 

percent  performance  standard. 

(2)  significantiy  improve  compliance 

with  the  requirement  that  trading 
records  be  collected  and 
timestamped  in  accordance  with 
Commission  regulations,  and 

(3)  conduct  floor  siuveillance  daily  on 

the  open  and  close  for  each  affected 
contract  market. 

The  Commission  Further  orders  that: 

Until  such  time  as  the  Exchange 
demonstrates  that  its  trade  monitoring 
system  satisfies  the  relevant  standards, 
the  Exchange  shall  be  subject  to  the 
following  condition:  Within  60  days 
from  the  effective  date  of  a  final  Order, 
the  Exchange  must  implement  and 
enforce  the  limited  dual  trading 
restriction  described  in  the  Appendix  to 
this  proposed  Order,  which  is  less 
restrictive  than  the  dual  trading 
prohibition  of  Section  4j  of  the  Act  and 
Regulation  155.5.  Such  dual  trading 
restriction  ciurently  would  apply  to  the 
following  affected  contract  markets: 
Wheat,  Com,  Soybean,  Soybean  Meal, 
Soybean  Oil.  U.S.  Treasury  Bond,  10- 
Year  Treasury  Note,  and  5-Year 
Treasury  Note  futures  contracts  and  the 
option  contracts  on  the  Com,  Soybean, 
U.S.  Treasury  Bond,  10- Year  Treasury 
Note,  and  5-Year  Treasury  Note  futures. 

Accordingly,  the  Commission 
proposes  to  grant  CBT'S  Petition  for 
Exemption,  subject  to  the  stated 
conditions,  fit>m  the  dual  trading 
prohibition  for  trading  in  its  Wheat, 
Com,  Soybean,  Soybean  Meal,  Soybean 
Oil,  U.S.  Treasury  Bond,  10- Year 
Treasury  Note,  and  5-Year  Treasury 
Note  futiires  contracts  and  the  option 
contracts  on  the  Com,  Soybean,  U.S. 
Treasury  Bond,  10- Year  Treasury  Note, 
and  5- Year  Treasury  Note  futures. 

If.  at  any  time,  CBT  believes  that  it 
can  demonstrate  to  the  Commission's 
satisfaction  that  it  meets,  for  an  affected 
contract  market  subject  to  this  Order,  all 
of  the  standards  set  forth  in  this  Order, 
including,  but  not  limited  to,  those  in 
Section  5a(b)  and  Regulation  155.5,  the 
Exchange  may  petition  for  an 
unconditional  exemption  to  the  dual 
trading  prohibition  for  that  affected 
contract  market. 

Unless  otherwise  specified,  the 
provisions  of  this  proposed  Order  shall 
be  effective  on  the  date  on  which  it  is 
issued  as  a  final  Order  by  the 
Commission,  and  the  condition  shall 
become  efiiective  as  stated  herein  and 
shall  remain  in  effect  unless  and  until 
removed,  as  provided  above,  or  revoked 


in  accordance  with  Section  8e(b)(3)(B) 
of  the  Commodity  Exchange  Act,  7 
U.S.C.  12e(b)(3)(B).  Failure  of  CBT  to 
abide  by  the  condition  of  a  limited  dual 
trading  restriction  will  automatically 
cause  the  dual  trading  prohibition  set 
forth  in  Section  4j  of  the  Act  and 
Regulation  155.5  to  go  into  effect. 

It  other  CBT  contract  markets  become 
affected  contract  markets  after  the  date 
this  Order  becomes  final,  the  Exchange 
would  be  required,  absent  submission  of 
a  dual  trading  exemption  petition,  to 
restrict  dual  trading  in  those  affected 
contract  markets  in  accordance  with  the 
dual  trading  prohibition  set  forth  in 
Section  4j  of  the  Act  and  Regulation 
155.5.  Further,  if  CBT  demonsti^tes  to 
the  Commission's  satisfaction  that  an 
affected  contract  market  subject  to  this 
Order  has  ceased  to  meet  the  Regulation 
155.5(a)(9)  affected  contract  market 
threshold,  that  contract  market  no 
longer  would  be  subject  to  this  Order. 

Dated:  November  7, 1997. 

By  the  Commission: 
Edward  W.  Colbert, 
Deputy  Secretary. 

Appendix — ^Dual  Trading  Restriction 

a.  Restriction 

A  floor  broker  is  prohibited  from  executing 
customer  orders'^in  an  affected  contract 
market  month,  as  defined  below,  during  the 
same  pit  trading  session  in  which  the  floor 
broker  executes  directly,  or  initiates  and 
passes  to  another  member  for  execution,  a 
transaction  in  any  such  affected  contract 
market  month  for  (1]  the  floor  broker's  own 
account,  (2)  any  account  in  which  the  floor 
broker's  ownership  interest  or  share  of 
trading  profits  is  ten  percent  or  more,  (3)  any 
account  for  which  the  floor  broker  has 
trading  discretion,  or  (4)  any  other  accotmt 
controlled  by  a  person  with  whom  such  floor 
broker  is  subject  to  trading  restrictions  imder 
Section  4j(d)  of  the  Act  to  the  extent  such 
section  is  applied  by  Commission  regulation 
or  order. 

b.  Affected  Contract  Market  Month  (Volume) 

Affected  contract  marlcet  month  means:  (1) 
For  each  affected  non-agricultural  contract 
market,  any  contract  market  month  with  an 
average  daily  trading  voliune  of  10,000 
contracts  or  more  as  determined  by,  at  the 
election  of  the  Exchange,  either  (i)  trading  in 
a  contract  month  by  position  in  relation  to 
the  front  month  contract,  as  defined  below, 
dtiring  the  prior  six  calendar  months  or  (ii) 
trading  in  the  previous  calendar  month;  and 
(2)  For  each  affected  agricultural  contract 
market,  any  contract  market  month  with  an 
average  daily  trading  volume  of  10,000 
contracts  or  more  as  determined  by  trading 
in  the  previous  calendar  month.  For  this 
purpose,  daily  trading  volume  means  the 
total  number  of  contracts  sold  (or  Iwught)  in 
any  contract  month  of  an  affected  contract 
market  during  a  trading  day,  with  the  average 
computed  as  set  forth  above  and  excluding 
ex-pit  transactions  as  permitted  under 
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contract  market  rules  that  have  been  made 
effective  under  the  Act.  There  will  be  a  two 
business  day  allowance  at  the  beginning  of 
each  calendar  month  for  computation  and 
member  notification  purposes. 

c.  Affected  Contract  Market  Month  (Front 
Month) 

Front  month  means,  for  each  affected 
contract  market,  the  month  which  is  either 
the  expiration  or  delivery  month  which  is 
nearest  to  expiration  or  at  the  Exchange's 
discretion  the  expiration  or  delivery  month 
which  is  next  nearest  to  expiration  when  the 
contract  month  nearest  to  expiration  is  five 
business  days  or  less  from  the  first  notice  day 
or  last  trading  day  for  cash  settled  contracts 
for  futures  contracts  or  the  expiration  date  for 
futures  options  contracts.  If  a  front  month  is 
not  subject  to  a  prohibition  pursuant 
paragraph  b.  above,  then  it  shall,  nonethaleis, 
be  an  aifected  contract  market  month  and  ba 
subiect  to  a  prohibition  unless,  on  the  basis 
of  historical  data,  that  front  month 
reasonably  can  be  expected  to  have  an 
average  daily  trading  volume  of  less  than  500 
contracts. 

d.  Exceptions 

Dual  trading  shall  be  permitted  under 
exceptions  consistent  with  Commission 
Regulation  155.3(c)(4)  in  accordance  with 
Exchange  rules  which  the  Commission  has 
permitted  to  go  into  effect  pursuant  to 
Section  5a(a)(12)(A)  of  the  Act  and 
Regulation  1.41. 

Notice  of  latent  To  Condition  and  Proposed 
Order  Granting  Conditional  Dual  Trading 
Exemptions  to  the  Chicago  Board  of  Trade, 
Supplemental  Statement  of  Commiaaioner 
lohn  E.  Tull.  Jr. 

I  am  happy  to  supp>ort  the  Commission's 
action  proposing  to  grant  the  CBOT 
conditional  dual  trading  exemptions  for  its 
affected  markets.  I  am  troubled,  however,  by 
that  part  of  the  Commission's  Proposed  Order 
which  orders  the  CBOT  to  conduct  floor 
surveillance  daily  on  the  open  and  close  for 
each  affected  market  when  such  surveillance 
is  not  required  by  the  Act  or  the 
Commission's  Regulations.  Appendix  A  to 
Regulation  155.5  states  that  such  surveillance 
should  be  conducted  to  the  extent 
practicable.  In  my  opinion,  the  Commission 
should  not  attempt  to  instruct  an  exchange 
regarding  the  allocation  of  its  resources  with 
such  specificity.  Such  management  decisions 
are  better  left  to  the  exchange  leadership, 
which  has  hands-on.  daily  contact  with  the 
markets  at  issue.  Management  should  have 
the  discretion  to  assign  exchange  personnel 
as  needed  to  monitor  "hot"  markets  or  pits 
with  trading  activity  of  concern. 

Opinion  of  Commissiooer  Baritara  Pederaen 
Hoium.  Concurring  in  Part  and  Dissenting  in 
Part,  on  the  Disposition  of  the  Chicago  Board 
of  Trade's  Dual  Trading  Petition 

For  the  reasons  set  out  below.  I  concur 
with  the  findings  of  the  proposed  Order  but 
I  dissent  &om  the  proposed  Order's 
imposition  of  a  Commission-designed  dual 
trading  restriction. 

Section  4j(a)(3)  of  the  Commodity 
Exchange  Act  requires  the  Commission  to 
exempt  a  contract  market  conditionally  from 


the  dual  trading  prohibition  of  Section  4i(a) 
of  the  Act  upon  finding  that:  (1)  There  is  a 
substantial  likelihood  that  a  dual  trading 
suspension  would  harm  the  public  interest  in 
hedging  or  price  basing  at  the  contract 
market,  and  (2)  other  corrective  actions  are 
sufficient  and  appropriate  to  bring  the 
contract  market  into  compliance  with  the 
standards  of  Section  5a(b)  of  the  Act  by 
effiectively  detecting  and  deterring  dual 
trading-related  abuses.  The  Commission  has 
determined  that  the  Chicago  Board  of  Trade's 
trade  monitoring  system  fails  to  satisfy  the 
standards  necessary  for  an  unconditional 
exemption,  but  that  it  meets  the  criteria  for 
granting  a  conditional  exemption.  In 
addition,  the  Commission  has  determined  to 
impose  a  dual  trading  restriction  on  the  CBT 
a  as  condition  to  the  exemption.  Given  these 
findings,  I  agree  with  the  majority's  view  that 
the  CBT  should  be  granted  a  conditional 
exemption.  However,  I  dissent  from  the 
proposed  Order  because  it  would  impose  a 
Commission-designed  dual  trading 
restriction  on  the  CBT  as  a  condition  to  the 
exemption. 

Consistent  with  the  statutory  framework  of 
self-regulation.  I  believe  that  the  CBT  should 
adopt  its  own  rules  to  detect  and  deter  dual 
trading  abuses.  When  the  CBT's  trade 
monitoring  system  as  a  whole  is  determined 
by  the  Commission  to  meet  the  objectives  of 
the  Act  by  detecting  and  deterring  dual 
trading  abuses,  the  CBT  would  be  granted  an 
unconditional  exemption. 

(FR  Doc.  97-29893  Filed  11-12-97;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange  Petition 
for  Exemption  From  the  Dual  Trading 
Prohibition  Set  Forth  In  Section  4i(a)  of 
the  Commodity  Exchange  Act  and 
Commission  Regulation  155.5 

AQENCY:  Commodity  Futures  Trading 

Commission. 

action:  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
granting  the  petition  of  the  Chicago 
Mercandle  Exchange  ("CME"  or 
"Exchange")  for  exemption  from  the 
prohibition  against  dual  trading  in  its 
S&P  500  futures  contract. 
DATES:  This  Order  is  to  be  effective 
November  7.  1997. 
FOA  FURTHER  INFORMATKM  CONTACT: 
Duane  C.  Andresen,  Special  Counsel,  or 
Rachel  FanarofT  Berdansky,  Special 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  Three  Lafayette  Centre. 
1155  2l8t  St.,  N.W.,  Washington.  DC 
20581;  telephone  (202)  418-5490. 
SUPPLEMENTARY  INFORMA-HON:  On 
October  20,  1993,  CME  submitted  a 
Petition  for  Exemption  from  the  Dual 


Trading  Prohibition  contained  in 
Section  4j  of  the  Commodity  Exchange 
Act  ("Act")  and  Regulation  155.5  for  its 
affected  contract  markets,  including  the 
S&P  500  futures  contract  market. '  The 
Exchange  corrected  that  petition  on 
December  1, 1993.  Subsequently,  the 
Exchange  amended  its  petition  on 
January  21.  1994.  CME  updated  its 
petition  on  January  21,  1997.  Notice  of 
the  public  availability  of  the  CME's 
updated  exemption  petition  was 
published  in  the  Federal  Register  on 
February  20, 1997.^ 

Upon  consideration  of  CME's  petition, 
as  supplemented,  and  other  data  and 
analysis,  including,  but  not  limited  to: 

Exchange  audit  trail  test  results 
reconciling  imputed  times  to  underlying 
trade  documentation  and  verifying  data 
on  "window  sizes";  actions  taken  in 
response  to  the  Commission's  November 
1994  Report  to  Congress  on  Futures 
Exchange  Audit  Trails.  June  1995 
Report  on  Audit  Trail  Accuracy  and 
Sequencing  Tests  ("Audit  Trail 
Report"),  and  August  12,  1996  Report 
on  Audit  Trail  Status  and  Re-Test 
("Audit  Trail  Re-Test  Report"); 
Commission  trade  practice 
investigations  and  compliance  reviews 
conducted  in  conjunction  with  rule 
enforcement  reviews  or  other 
investigatory  or  surveillance  activities. 

The  Exchange's  SfcP  500  futures 
contract  trading  restrictions.^ 


'  Affected  contract  nwriet  means  a  contract 
market  with  an  average  daily  volume  equal  (o  or  in 
excess  of  8.000  contracts  for  each  of  four  quarters 
dunng  the  most  recent  volume  year.  Commission 
Regulation  155  S(aH9).  See  Section  4j(a)(4).  The 
Commission  is  ^nting  CME  conditional 
exemptions  from  the  dual  trading  prohibition  for  its 
remaining  seven  affected  contract  markets.  A  Notice 
of  Intent  to  Condition  and  proposed  Order  granting 
such  conditional  exemptions  is  being  submitted  for 
publication  together  with  this  Order. 

»62  FR  7755  (February  20.  1997).  The 
Commission  did  not  address  the  Exchange's  dual 
trading  exemption  petition  in  1994  in  large  part 
because  of  the  Exchange's  prior  representation  that 
it  intended  to  automate  the  entry  of  trade  execution 
times  by  developing  a  handheld  electronic  trading 
terminal.  In  |une  1994.  the  Commission  was 
informed  that  the  proposed  handheld  terminal 
would  not  be  in  place  by  the  October  1995  deadline 
for  compliance  with  the  heightened  audit  trail 
standards  set  forth  in  Section  5a(b)(3)  of  the  Act. 
Because  CME  had  not  sufficiently  demonstrated 
that  its  existing  audit  trail  system  met  current  and 
future  standards,  the  Commission  required  the 
Exchange  to  demonstrate  its  ability  to  meet  the 
audit  trail  requirements  using  Commission- 
designed  tests  and.  thus,  deferred  consideration  of 
the  Exchange's  petition.  Subsequent  to  evaluating 
the  results  of  the  tests,  the  Commission  offered  CME 
the  opportunity  to  supplement  its  petition. 

>  Under  CME  Rule  541  (S&P  500  Top  Step  rule), 
a  member  cannot  trade  an  S&P  futures  contract  for 
his  or  her  own  account  while  on  the  top  step  of  the 
S&P  500  future*  pit,  except  to  liquidate  a  position 
that  resulted  from  an  error.  Further,  a  member  who 
has  executed  a  customer  order  for  an  S&P  500 
futures  contract  while  on  the  top  step  of  the  S&P 
500  futures  pit  may  not  on  the  same  day  trade  such 
contracts  for  his  or  her  own  account. 
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The  Division  of  Trading  and  Markets 
Memorandum  dated  October  28, 1997; 
and  upon  review  of  each  element  of 
CME'S  trade  monitoring  system  and  of 
CME's  trade  monitoring  system  as  a 
whole,  the  Commission  hereby  finds 
that  CME  meets  the  standards  for 
granting  a  dual  trading  exemption 
contained  in  Section  4j(a)  of  the  Act  as 
interpreted  in  Regulation  155.5  for  its 
S&P  500  futures  contract  market 

Subject  to  CME's  contintiing  ability  to 
demonstrate  that  it  meets  applicable 
requirements,  the  Commission 
specifically  finds  with  respect  to  the 
S&P  500  futures  contract  market  that 
CME  maintnina  a  trade  monitoring 
system  which  is  capable  of  detecting 
and  deterring,  and  is  used  on  a  regular 
basis  to  detect  and  to  deter,  all  types  of 
violations  attributable  to  dual  trading 
and.  to  die  full  extent  feasible,  other 
violations  involving  the  making  of 
trades  and  execution  of  customer  orders, 
as  required  by  Section  5a(b)  of  the  Act 
and  Regulation  155.5.2  *  The 
Commission  further  finds  that  CME's 
trade  monitoring  system  includes  audit 
trail  and  recordkeeping  systems  that 
satisfy  the  Act  and  regulations. 

With  regard  to  the  S&P  500  futures 
contract  market,  each  required 
component  of  CME's  trade  monitoring 
system,  with  the  exception  of  one- 
minute  execution  time  accuracy,  is 
described  in  the  Commission's  Notice  of 
Intent  to  Condition  and  proposed  Order 
being  submitted  for  publication  together 
with  this  Order.  With  respect  to  one- 
minute  execution  time  accuracy,  the 
Commission  finds  as  follows: 

One-Minute  Execution  Time  Accuracy 

CME's  Regulatory  Trade  Timing 
system  ("R'TT")  imputes  an  execution 
time  for  every  trade.'  Trade  times  are  ^ 
imputed  based  upon  entry  and  exit 
timestamps  on  order  tickets;  time  and 
sales  reports;  times  that  the  trades  were 
submitted  for  clearing;  trading  card 
ntmibers  and  sequence  of  trades  on 
trading  cards;  15-minute  bracket  codes; 
manual  execution  times  for  certain 
types  of  trades;  calculated  differentials 
for  spread  trades;  identification  of 
spread  legs  and  types  of  spread  trades; 
and  available  times  resulting  &om 
electronic  order  entry  or  trading 
systems,  if  any. 


The  Commission  has  made  clear  that 
a  "reliably  accurate"  imputed  trade 
execution  time  can  be  demonstrated 
only  by  a  timing  window  that  narrows 
the  time  assigned  to  the  trade  to  a  two- 
minute  period  within  which  the  trade  is 
most  likely  to  have  occurred.  For  the 
S&P  500  futures  contract,  CME's  audit 
trail  system  records  reliably  accurate 
trade  times  in  increments  of  no  more 
than  one  minute  in  length  as  required 
by  Section  5a(b)(2)  of  the  Act, 
Riegulation  1.35(g),  and  Appendix  A  to 
R^ulation  155.5.<^  Specifically,  the 
Exchange  has  established  for  die  S&P 
500  futtires  contract  market  that  90 
percent  or  more  of  imputed  trade  times, 
as  assigned  by  RTT,  are  reliable,  precise, 
and  verifiable  as  demonstrated  by  being 
imputed  within  a  timing  window  of  two 
minutes  or  less  ("90  percent 
performance  standard"). 

In  order  to  demonstrate  attainment  of 
the  90  percent  performance  standard, 
the  Exchange  fauas  provided  windows 
data  for  the  S&P  500  futures  contract 
market  in  response  to  Commission 
requests.  For  both  December  10, 1996, 
and  March  12, 1997,  the  percentage  of 
trades  with  timing  windows  of  two 
minutes  or  less  was  90  pmrcent.  On  Jime 
30, 1997,  the  Exchange  provided 
windows  data  for  three  specific  trade 
dates  selected  by  the  Commission  using 
a  random  sampling  method.  The 
windows  data  revealed  that  the 
percentage  of  trades  with  timing 
windows  of  two  minutes  or  less  was  91 
percent  on  May  28, 1997,  and  June  5, 
1997,  and  92  percent  on  Jime  10,  1997. 
Thus,  the  Exchange  has  demonstrated 
consistent  compliance  with  the  90 
percent  performance  standard  for  the 
S&P  500  futures  contract 

Accordingly,  on  this  date,  the 
Commission  HEREBY  GRANTS  CME's 


'The  Commission  consider*  CME  Rule  541  to  be 
an  integral  part  of  the  Exchange's  trade  monitoring 
system.  In  the  event  of  any  material  change  in  such 
system,  the  Commission  may  revisit  its 
determination  to  grant  this  exemption  for  the  S&P 
500  futures  contract. 

'An  imputed  timing  system  does  not  capture  the 
actual  trade  execution  time  but  derives  a  time  from 
other  timing  and  trade  data. 


^Commission  Regulation  1, 35(g)  requires  that 
"(ajctual  times  of  execution  shall  be  stated  in 
increments  of  no  more  than  one  minute  in  length." 
Section  Sa(b}(2)  of  the  Act.  among  other  things, 
codified  that  timing  requirement  by  stating  that  an 
exchange's  audit  trail  system  shall,  "consistent  with 
Commission  regulation,  accurately  record  the  time* 
of  trades  in  increments  of  no  more  than  one  minute 
in  length."  Section  n  of  Appendix  A  to  Commission 
Regulation  155.5  requires  that  a  contract  market,  in 
describing  its  audit  trail  system  in  a  petition  for 
exemption  from  the  dual  trading  prohibition, 
"[diemonstrate  the  highest  degree  of  accuracy 
practicable  (but  in  no  event  less  than  90%  accuracy) 
of  trade  execution  times  required  under  regulation 
1.3S(g)  (within  one  minute,  plus  or  minus,  of 
execution)  "  *  *. ..-  In  addition,  the  contract 
market  must  "|d]emonstrate  the  effective 
integration  of  such  trade  timing  data  into  tha 
contract  market's  surveillance  system  with  respect 
to  dual  trading-related  abuses."  For  contract 
markets  that  impute  trade  execution  times, 
Appendix  A  requires  that  the  contract  marl^ 
provide  a  description  of  the  trade  imputation 
algorithm,  "including  how  and  why  it  reliably 
establishes  the  accuracy  of  the  imputed  trade 
execution  times." 


Petition  for  Exemption  from  the  dual 
trading  prohibition  for  trading  in  its  S&P 
500  futures  contract. 

For  this  exemption  to  remain  in  efiiect, 
CME  must  demonstrate  on  a  continuing 
basis  that  it  meets  the  relevant  statutory 
and  regulatory  requirements.  The 
Commission  will  monitor  continued 
compliance  through  its  nde 
enforcement  review  program  and  any 
other  information  it  may  obtain  about 
CME's  program. 

Unless  otherwise  specified,  the 
provisions  of  this  Order  shall  be 
effective  on  the  date  on  which  it  is 
issued  and  shall  remain  in  effect  imless 
and  imtil  it  is  revoked  in  accordance 
with  Section  8e(b)(3)(B)  of  die 
Commodity  Exchange  Act.  7  U.S.C 
§12e{bK3)(B). 

It  is  so  ordered. 
Dated:  November  7. 1997. 
Edward  W.CollMrt. 

Deputy  Secretary  to  the  Commission. 

(FR  Doc.  97-29894  Filed  11-12-97;  8:45  amj 

BILLMQ  CODE  SKI-OI-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 

TIME  AND  DATE:  Friday,  November  21. 
1997. 10:00  a.m. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway.  Bethesda, 
Maryland. 

STATUS:  Qosed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  KRSON  FOR  AOOmONAL 
INFORMATION:  Sadye  E.  Duim.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  November  10, 1997. 
Sadye  E.  Dunn. 
Secretary. 

[FR  Doc.  97-30037  Filed  11-10-97;  2:38  pm] 
MLUNG  CODE  SSBS-OI-M 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNfTY  SERVICE 

Submission  for  OMB  Review; 
Comment  Request 

November  5, 1997. 

The  Corporation  for  National  and 
Communi^  Service  (CNCS),  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
(44  U.S.C.  Chapter  35).  Copies  of  these 
individual  ICRs,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Corporation  for 
National  and  Community  Service, 
Levon  Buller.  (202)  606-5000.  Extension 
383.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  l-(800)  833-3722 
between  the  hours  of  9:00  am  and  5:00 
pm  Eastern  time,  Monday  through 
Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Afiiairs,  Attn:  OMB  Desk  Officer  for  the 
Corporation  for  National  and 
Community  Service,  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  D.C..  20503.  (202)  395- 
7316.  by  December  15,  1997.  The  OMB 
is  particidarly  interested  in  comments 
which:  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility;  evaluate  the  accuracy 
of  the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asavunptions  used; 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Type  of  Review:  Renewal 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Voucher  and  Payment  Request 
Form 

OMB  Number:  3045-0014 


Frequency:  The  form  will  be  used  an 
estimated  average  of  40,000  times  per 
year 

Affected  Public:  AmeriCorps 
participants  and  the  loan  holders  or 
schools  to  which  they  wish  to  make 
payments. 

Numljer  of  Respondents:  40,000. 

Estimated  Time  Per  Respondent: 
Three  minutes  (1/4  minute  for 
AmeriCorps  participants  and  2  3/4 
minute  for  school/ loan  holder) 

Total  Burden  Hours:  2,000  hours 

Total  Aimualized  capital/ startup 
costs:  none 

Total  Armual  Cost  (operating/ 
maintaining  systems  or  purchasing 
services):  $250,000 

Description:  The  Corporation  for 
National  and  Community  Service 
proposes  to  revise  a  form  that  is 
currenUy  being  used  by  former 
AmeriCorps  members  to  make  payments 
from  their  accounts  in  the  National 
Service  Trust  Fimd.  The  National  and 
Community  Service  Trust  Act  of  1993 
states  that  individuals  who  complete  a 
term  of  community  service  in  an 
approved  national  service  position  be 
given  an  "educational  award".  These 
awards  represent  amounts  of  money 
kept  in  the  National  Service  Trust, 
which  is  an  account  in  the  U.S. 
Treasury.  The  education  awards  may  be 
used  by  the  individuals  who  earn 
them —  AmeriCorps  members — to  pay 
costs  of  attending  educational 
institutions  and  to  repay  student  loans. 
The  Act  requires  the  Corporation  for 
National  Service  to  establish  procedures 
that  will  allow  AmeriCorps  members  to 
make  payments  to  qualified  institutions 
of  higher  education  and  to  holders  of 
their  qualified  student  loans. 

The  form  under  consideration  here, 
the  Voucher  and  Payment  Request  Form 
(OMB  No.  3045-0014),  has  been  used 
since  the  simmier  of  1994  to  meet  the 
payment  requirements  of  the  Act  This 
form  has  three  purposes.  It  is  the  vehicle 
by  which  an  AmeriCorps  member 
authorizes  and  requests  that  a  payment 
be  made  from  his  or  her  account.  It 
serves  as  the  document  by  which  the 
school  or  loan  company  indicates  the 
amount  for  which  the  individual  is 
eligible.  And  the  school  or  loan 
company  uses  it  to  certify  that  the 
payment  meets  various  legislative  and 
regulatory  requirements. 

This  application  is  to  renew  the  form 
but  in  a  somewhat  revised  format  The 
revisions  are  to  (1)  eliminate  one 
unnecessary  response  contained  on  the 


current  form,  (2)  clarify  instructions  for 
completing  the  form,  (3)  simplify 
technical  language  on  the  original  form, 
and  (4)  put  onto  one  document  space  for 
signatures  and  the  statements  for  which 
the  signatories  indicate  affirmation. 
Regarding  this  last  point,  the  current 
form  refers  those  who  complete  the  form 
to  certain  statements  contained  in  a 
separate  document  It  is  assumed  that, 
by  signing  the  form,  the  signatories  are 
verifying  agreement  with  those 
statements.  On  the  proposed  revised 
form,  the  statements  and  the  signatures 
wUl  be  on  one  document.  This  will 
clearly  bind  the  statements  to  the 
afBrming  signatures. 

Dated:  November  5. 1997. 
David  N.  Spevacak. 
Director.  Financial  Operations. 
[FR  Doc.  97-29779  Filed  11-12-97;  8:45  am} 

■HXMa  CODE  S06fr-2S^ 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 

rrrenawlttn  No.  97-»I 

36<bM1)  Arms  Sales  Notification; 
Republication 

Editorial  Note:  FR  Doc.  97-28687  which 
was  originally  published  in  the  issue  of 
Thursday,  October  30.  1997  on  page  58709  is 
being  republished  in  its  entirety  because  of 
editorial  errors. 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 

action:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
Mption  36(b)(1)  arms  sales  notification. 
Tnis  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/CPD,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-29, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology. 

Dated:  October  24, 1997. 

L.M.  Bjnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

aSlNMOOOK  190S-M-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINQTON,  DC  20301-2800 


^■^MM: 


In  reply  re 
1-50619/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-29,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  the  United 
Arab  Elmirates  for  defense  articles  and  services  estimated  to 
cost  $27  million.   Soon  after  this  letter  is  delivered  to 
office,  we  plan  to  notify  the  news  media. 


your 


Sincerely, 


ThomttCAhamt 

UtulMani  O^fMral.  USA 

Director 


Attachments 


Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  i^propriaticns 
Senate  Committee  on  Foreign  Relations 
House  Cotnmittee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-29 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arras  Export  Control  Act 


(i) 

(ii) 


Prospective  Purchaser:  United  Arab  Elmirates 


Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  20  million 
$  7  million 
$  27  million 


(iii)    Description  of  Articles  or  Services  Offered: 

Seventy-two  RIM-7M  (Fl  Buiia)  SEASPARROW  missiles  with 
one  training  missile,  containers,  spare  and  repair 
parts,  supply  support,  training,  shipboard  equipment, 
support  and  test  equipment,  publications,  U.S. 
Government  and  contractor  technical  assistance  and 
other  related  elements  of  logistics  support. 

(iv)    Military  Department:   Navy  (AAK) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid;   none 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress;  2  A   J|J[  fOIT 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


United  Arab  Emirates  -  RIM~7M  (Fl  Build)  SEASPARROW  Missiles 

The  Government  of  the  United  Arab  Emirates  has  requested  the 
purchase  of  72  RIM-7M  (Fl  Build)  SEASPARROW  missiles  with  one 
training  missile,  containers,  spare  and  repair  parts,  supply 
support,  training,  shipboard  equipment,  support  and  test 
equipment,  publications,  U.S.  Government  and  contractor 
technical  assistance  and  other  related  elements  of  logistics 
support.   The  estimated  cost  is  $27  million. 

This  sale  is  consistent  with  the  stated  U.S.  policy  of 
assisting  friendly  nations  to  provide  for  their  own  defense  by 
allowing  the  transfer  of  reasonable  amounts  of  defense  artici#»» 
and  services.   The  platform  for  these  surfaced-launched,  anti- 
aircraft missiles  will  be  the  two  Kortenaer  class  frigates 
being  obtained  by  the  UAE  from  the  Netherlands. 

The  United  Arab  Einirates  will  have  no  difficuLty  absorbing 
these  missiles  into  its  inventory  for  use  in  the  defense  of  its 
coastline  and  surrounding  islands. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Raytheon  Company,  Lowell, 
Massachusetts  and  Hughes  Missile  System  Company,  Tucson, 
Arizona.   There  are  no  offset  agreements  proposed  to  be  entered 
into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  may  require  the  assignment  of  three 
to  five  contractor  representatives  to  support  this  program  for 
two  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-29 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi  . 


(vi)   Sensitivity  of  Technology: 

1.  The  external  view  of  the  RIM-7M  (Fl  Build)  SEASPARROW^ 
missile  is  Unclassified  and  not  sensitive.   The  SEASPARROW 
missile  does  have  the  following  classified  components, 
including  applicable  technical  equipment,  documentation,  and 
manuals: 


Confidential 
Confidential 
Confidential 
Confidential 
Secret 


a.  Guidance  and  Control  Section: 

b.  Rocket  Motor: 

c.  Safety  and  Arming  Device: 

d.  Fuzing  hardware: 

e.  Fuzing  frequency/characteristics: 

f.  Exportable  parametric  threat 

data  programmed  into  ECM/ECCM 
software  packet: 

g.  Documentation*: 
♦  Manuals  and  technical  documents  are  those  necessary 

for  Organizational  and  Intermediate  level  maintenance. 


Secret 
Confidential 


2.  If  a  technologically  advanced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  in  this  sale,  the 
information  could  be  used  to  develop  countermeasiTres  which 
might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 
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Editorial  Note:  FR  Doc.  97-28687  which 
was  originally  published  in  the  issue  of 
Thursday,  October  30. 1997  at  page  58709  is 
being  republished  in  its  entirety  because  of 
editorial  errors. 

[FR  Doc.  97-28687  Filed  10-29-97;  8:45  am) 

BILUNG  CODE  1505-01-C 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  97-28] 

36(b)(1)  Arms  Sales  Notification; 
Republication 

Editorial  Note:  FR  Doc.  97-28688  which 
was  originally  published  in  the  issue  of 
Thursday,  October  30. 1997.  on  page  58709 
is  being  republished  in  its  entirety  because  of 
editorial  errors. 

AGENCY:  Department  of  E)efense,  Defense 
Security  Assistance  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/CPD,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-28, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology. 

Dated:  October  24. 1997. 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

nUJNG  CODE  isos-ei-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


2  4  JUL  1997 


In  reply  refer  to; 
1-50620/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-28,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  the  United 
Arab  Emirates  for  defense  articles  and  services  estimated  to 
cost  $90  million.   Soon  after  this  letter  is  delivered  to  your 
office,  we  plan  to  notify  the  news  media. 

Sincerely, 


Thomas  0.  Rhame 

Uamananl  Qanaral.  USA* 

Director 


Same  Itr  to: 


Attachments 


House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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(i) 
(ii) 


(iii) 


(iv) 

(V) 

(vi) 


Transmittal  No.  97-28 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


Prospective  Purchaser:   United  Arab  Emirates 
Total  Estimated  Value: 


Major  Defense  Equipment* 

Other 

TOTAL 


$  36  million 
$  54  million 
$  90  million 


Description  of  Articles  or  Services  Offered: 
Twenty-four  RGM-84G-4  HARPOON  missiles  with 
containers,  maintenance  training  and  equipment,  spare 
and  repair  parts,  training,  shipboard  equipment, 
support  and  test  equipment,  publications,  U.S. 
Government  and  contractor  technical  assistance  and 
other  related  elements  of  logistics  support. 

Military  Department;   Navy  (AAH) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   none 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 


(vii)    Date  Report  Delivered  to  Congress:  2  i  JiJl  1?97 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


United  Arab  Emirates  -  HARPOON  Missiles 

The  Government  of  the  United  Arab  Emirates  (UAE)  has  requested 
the  purchase  of  24  RGM-84G-4  HARPOON  missiles  with  containers, 
maintenance  training  and  equipment,  spare  and  repair  parts, 
training,  shipboard  equipment,  support  and  test  equipment, 
publications,  U.S.  Government  and  contractor  technical 
assistance  and  other  related  elements  of  logistics  support. 
The  estimated  cost  is  $90  million. 

This  sale  is  consistent  with  the  stated  U.S.  policy  of 
assisting  friendly  nations  to  provide  for  their  own  defense  by 
allowing  the  transfer  of  reasonable  amounts  of  defense  articles 
and  services.   The  platform  for  these  anti-ship  missiles  will 
be  the  two  Kortenaer  class  frigates  being  obtained  by  the  UAE 
from  the  Netherlands. 


The  United  Arab  Emirates  will  have  no  difficulty  absorbing 
these  missiles  into  its  inventory  for  use  in  the  defense  of  its 
coastline  and  surrounding  islands. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  McDonnell  Douglas  Aerospace,  Saint 
Louis,  Missouri.  There  are  no  offset  agreements  proposed  to  be 
entered  into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  may  require  the  assignment  of  three 
to  five  contractor  representatives  to  support  this  program  f6r 
two  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-28 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)   Sensitivity  of  Technology; 

1.  The  RGM-84G-4  HARPOON  missile  contains  sensitive 
technology  and  has  the  following  classified  components, 
including  applicable  technical  and  equipment  documentation  and 
manuals:  * 

a.  Radar  seeker 

b.  Missile  characteristics  and  performance  data 

2.  If  a  technologically  advanced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  in  this  sale,  the 
information  could  be  used  to  develop  countermeasures  which 
might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 


Editorial  Note:  FR  Doc.  97-28688  which 
was  originally  published  in  the  issue  of 


Thursday,  October  30, 1997,  on  page  58709 


is  being  republished  in  its  entirety  because  of 
editorial  errors. 

[FR  Doc.  97-28688  Filed  10-29-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  97-26] 

36(b)(1)  Arms  Sales  Notification; 
Republication 

Editorial  Note:  FR  Doc.  97-28689  which 
was  originally  published  in  the  issue  of 
Thursday,  October  30.  1997.  at  page  58710  is 
being  republished  in  its  entirety  because  of    . 
editorial  errors. 

AGBCY:  Department  of  Defense,  Defiense 
Security  Assistance  Agency. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Mrs.  J.  Hurd.  DSAA/COMPT/CPD.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-26. 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology. 

Dated:  Octobar  24. 1997. 

L.  M.  ByBnm, 

Alternate  OSD  Federvl  Register  Liaison 
Officer,  Department  of  Defense. 
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Editorial  Note:  FR  Doc.  97-28689  which         being  republished  in  its  entirety  because  of 
was  originally  published  in  the  issue  of  editorial  errors. 

Thursday,  October  30, 1997,  at  page  58710  is 


DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


2  <  JUL  1997 


In  reply  refer  to: 
1-50410/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

<  ■ 

Dear  Mr.  Speaker; 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arras  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-26,  concerning  the  Department  of  the  Navy's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  the  Taipei 
Economic  and  Cultural  Representative  Office  in  the  United 
States  for  defense  articles  and  services  estimated  to  cost  $479 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media. 


Sincerely, 


«^^^^^^^^v  j^^^»    ^*^^J^*^^^ 


USA 


OiftdW 


Same  Itr  to: 


Attachments 


House  Conmiittee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conmtittee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriation^. 
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Transmittal  No.  97-26 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:  Taipei  Economic  and  Cultural 
Representative  Office  in  the  United  States  (TECRO) 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$341  million 
$138  million 
$479  million 


(iii)    Description  of  Articles  or  Services  Offered: 

Twenty-one  AH-IW  Super  Cobra  helicopters,  spare  and 
repair  parts,  engineering  technical  assistance, 
support  and  test  equipment,  training,  publications, 
contractor  engineering  technical  and  logistics  support 
services,  and  other  related  elements  of  logistics 
support. 

(iv)    Military  Department;   Navy  (SCP,  Amendment  6) 

(v)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:   O  i  Jll'  ^997 


*   as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


'.■>•<■•«. 
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POLICY  JUSTIFICATION 


Taipei  Economic  and  Cultural  Representative  Office  (TECRO)  in 
the  United  States  -  AH-IW  Super  Cobra  Helicopters 

The  taipei  Economic  and  Cultural  Representative  Office  (TECRO) 
in  the  United  States  has  requested  the  purchase  of  21  AH-IW 
Super  Cobra  helicopters,  spare  and  repair  parts,  engineering 
technical  assistance,  support  and  test  equipment,  training, 
publications,  contractor  engineering  technical  and  logistics 
support  services,  and  other  related  elements  of  logistics 
support.   The  estimated  cost  is  $479  million. 

This  sale  is  consistent  with  United  States  law  and  policy,  as 
expressed  in  Public  Law  96-8. 

The  recipient  will  use  these  helicopters  primarily  to  conduct 
military  exercises  for  purpose  of  self-defense  and  military 
preparedness.   The  recipient  will  have  no  difficulty  absorbing 
these  additional  helicopters  into  its  armed  forces. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  the  Bell  Helicopter,  Fort  Worth, 
Texas.  There  are  no  offset  agreements  proposed  to  be  entered 
into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of 
any  additional  U.S.  Government  personnel  or  contractor 
representatives  in-country. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 
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Transmittal  No.  97-26 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vi 


(vi)   Sensitivity  of  Technology: 

1.  The  AH-IW  Super  Cobra  Helicopter  and  associated 
systems,  including  operations  manuals  and  maintenance 
publications,  are  unclassified.   The  following  components  are 
classified: 

a.  The  AN/APR-44 (V) 1  radar  warning  system 
hardware  is  unclassified.   After  software  (parametric  threat 
data)  is  incorporated  into  the  system,  it  is  then  classified 
Secret.   Publications  and  personnel  training  related  to  this 
equipment  are  classified  Confidential. 

b.  The  AN/APR-39  Radar  Signal  Detecting 
Set  is  Confidential  when  it  is  loaded  with  classified  threat 
warning  parameters. 

2.  If  a  technologically  advanced  adversary  were  to 
obtain  knowledge  of  the  specific  hardware  in  this  sale,  the 
information  could  be  used  to  develop  countermeasures  which 
might  reduce  weapon  system  effectiveness  or  be  used  in  the 
development  of  a  system  with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient 
country  can  provide  substantially  the  same  degree  of  protection 
for  the  sensitive  technology  being  released  as  the  U.S. 
Government.   This  sale  is  necessary  in  furtherance  of  the  U.S. 
foreign  policy  and  national  security  objectives  outlined  in  the 
Policy  Justification. 
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Editorial  Note:  FR  Doc.  97-28689  which 
was  originally  published  in  the  issue  of 
Thursday.  October  30. 1997.  at  page  58710  is 
being  republished  in  its  entirety  because  of 
editorial  errors. 

(FR  Ooc.  97-28669  Filed  10-29-97;  8:45  am] 
MLUNaOOOC  1B06-01-C 


DEPARTMENT  OF  DEFENSE 
Offica  of  ttM  Secretary. 

National  Dafanaa  Panai  Meeting 

agency:  OoD,  National  Defense  Panel. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  November  12. 1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  No. 
92-463,  as  amended  [5  U.S.C.  App.  II, 
(1982)].  it  has  been  determined  that  this 
National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(cKl)  (1982).  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
from  0900-1700.  November  12, 1997  in 
ordw  for  the  Panel  to  discuss  classified 
material. 

MTES:  Novembm  12. 1997. 
AOONESSES:  Suite  532, 1931  Jefferson 
Davis  Hwy.,  Arlington,  VA. 
SUPPLaENTARY  arOHMATION:  The 
National  Defense  Panel  was  established 
on  January  14, 1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Pub.  L.  104-201.  The  mission 
of  the  National  Defense  Panel  is  to 
provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  FatxM  Structtue  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-fint  century. 


The  National  Defense  Panel  will  meet 
in  closed  sessimi  from  0900-1700  on 
Novembo'  12.  During  the  closed  session 
on  November  12th  from  eg00-.17t)0  the 
Panel  will  discuss  die  NDP  staff 
presentations  an  various  future 
strategies,  desired  capabilities,  and 
developing  force  elonents  at  the  Crystal 
Mall  3  office. 

The  determination  to  close  the 
meeting  is  baaed  on  the  consideration 
that  it  is  expected  that  discussion  will 
involve  classified  matters  of  national 
security  concern  throughout 


This  notification  also  is  written 
verification  that  the  Panel  was  unable  to 
provide  notice  of  this  meeting  15  days 
prior  to  the  date  of  the  meetir^.  due  to 
the  fact  that  this  particular  (additional) 
meeting  wasn't  added  to  the  schedule 
by  the  Panel  until  3  November. 

FOR  FURTHER  MPORMATION  CONTACT: 
Please  contact  the  National  Defense 
Panel  at  (703)  602-4175/6. 

Dated:  November  6, 1997. 
L.M.  BymuD, 

AhemateOSDFedem]  Register  Liaiaai 
Officer,  Department  of  Defense. 

(FR  Doc.  97-29784  Filed  11-12-97;  8:45  am] 

BUUNQ  COOC  800IMM-M 


DEPARTMENT  OF  DEFENSE 
OWtea  of  tha  Sacratary  of  Dafanaa 

Dapartmant  of  Dafanaa  Waga 
Commmaa;  Nolica  of  Cloaad  Maatinga 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  December  2,  1997; 
December  9. 1997;  December  16.  1997; 
December  23. 1997;  and  December  30, 
1997,  at  10:00  a.m.  in  Room  A105,  The 
Nash  Building,  1400  Key  Boulevard, 
Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  DeCmse  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  woe 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  Mrill  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attenticm. 

Additional  information  concnning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman.  Department  of  Defense 
Wage  Committee.  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  November  6.  I9a7. 

lJM.9ywmm, 

AhemateOSD  Federal  Register  LiaiKm 
Officer,  Department  (^Defense. 

[FR  Doc.  97-29783  Filed  11-12-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  ttta  Air  Forca 

Community  Coilaga  of  tha  Air  Forca 
(CCAF)  Board  of  Viattora  MaaUng 

The  Community  College  of  the  Air 
Force  (CCAF)  Board  of  Visitors  will 
hold  a  meeting  on  December  17. 1997, 
at  8:00  a.m.  on  the  first  floor  Conference 
Room.  Community  College  of  the  Air 
Force.  Building  836. 130  West  Maxwdl 
Air  Force  Base,  Alabama.  The  meeting 
will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
review  and  discuss  academic  policies 
and  issues  relative  to  the  operation  of 
the  CCAF.  Agenda  items  include  a 
review  of  the  operations  of  the  CCAF 
and  an  update  on  the  activities  of  the 
CCAF  Policy  Council. 

Members  of  the  public  who  wish  to 
make  oral  or  written  statements  at  the 
meeting  should  contact  Major  David 
Rogers.  Designated  Federal  Officer  ftv 
the  Board,  at  the  address  below  no  later 
than  4:00  p.m.  on  December  8,  1997. 
Please  mail  or  electronically  mail  all 
requests.  Telephone  requests  will  not  be 
honored.  The  request  should  identify 
the  name  of  the  individual  who  will 
make  the  presentation  and  an  outline  of 
the  issues  to  be  addressed.  At  least  35 
copies  of  the  presentation  materials 
must  be  given  to  Major  David  Rogers  no 
later  than  the  time  of  the  meeting  for 
distribution  to  the  board  and  interested 
members  of  the  public.  Visual  aids  must 
be  submitted  to  Major  David  Rogers  on 
a  3W  computer  disc  in  Microsoft 
Poweri^oint  format  no  later  than  4.-00 
p.m.  on  December  8. 1997  to  allow 
sufficient  time  for  virus  scanning  and    ~ 
formatting  of  the  slides. 

For  further  information,  contact  Major 
David  Rogers  or  Lieutenant  Cornel 
Taite.  (334)  953-7937.  Community 
College  of  the  Air  Force.  Maxwell  Air 
Force  Base,  Alabama,  36112-6613.  or 
through  electronic  mail  at 
drager89maxl.au.a£mil  or 
ctaite0maxl  .aiLaf.mil. 


A.Canudual, 

Ahemate  Air  Force  Federal  RepsterLiaiaon 

Officer. 

(FR  Doc.  97-29790  Filed  11-12-87;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  a 
Legislative  Environmental  Impact 
Statement  (LEIS)  for  ttie  Continued 
Withdrawal  of  Lands  at  Bravo  20 
Bombing  Range  (B-20),  Fallon,  Nevada 
as  Identified  in  the  Military  Land 
Withdrawal  Act  of  1986 

SUMMARY:  The  Department  of  the  Navy 
announces  its  intent  to  prepare  a 
Legislative  Environmental  Impact 
Statement  (LEIS)  pursuant  to  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  as 
implemented  by  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508).  The  LEIS  will 
analyze  the  profxjsed  continued 
withdrawal  of  lands  supporting  B-20  at 
Naval  Air  Station  (NAS)  Fallon,  Nevada. 
Section  5  of  the  Military  Lands 
Withdrawal  Act  of  1986  (Pub.  L.  99- 
606)  directs  the  Navy  to  prepare  an  LEIS 
to  evaluate  the  environmental  effects  of 
continued  naval  operations  on  the 
checkerboard  pattern  of  withdrawn 
public  lands  that  make  up  the  B-20 
training  range.  The  LEIS  will  evaluate 
the  cumulative  effects  of  all  NAS  Fallon 
land  withdrawals  and  serve  as  a  Navy 
recommendation  to  Congress  for 
consideration  in  determining  the 
continued  withdrawal  of  B-20  lands.  In 
order  to  maintain  the  military  mission, 
the  Navy  is  proposing  the  continued  use 
of  the  B-20  as  defin^  by  the  Military 
Lands  Withdrawal  Act.  Section  1(a). 
The  actions  considered  in  the  LEIS 
would  not  result  in  the  withdrawal  of 
additional  lands.  The  LEIS  will  analyze 
the  potential  environmental  effects  of 
the  proposed  action,  public  scoping 
alternatives,  if  applicable,  and  a  "no 
action"  alternative.  Under  the  "no 
action"  alternative,  withdrawn  lands 
listed  in  Section  1(a)  of  the  Military 
Lands  Withdrawal  Act  would  not  be 
renewed  for  continued  military 
purposes. 

ADDRESSES:  The  Navy  is  initiating  a 
public  scoping  process  for  the  purpose 
of  determining  public  concerns  and 
issues  to  be  analyzed  and  addressed  for 
this  action.  The  Navy  will  hold  public 
scoping  meetings  on  December  9, 1997. 
from  7:00  p.m.  to  10:00  p.m.,  at  the 
Fallon  Convention  Center,  100  Campus 
Way,  Fallon.  Nevada;  on  December  10. 
1997.  from  7:00  p.m.  to  10:00  p.m..  at 
Pershing  County  District  OfBce,  1150 
Elmhurst  Avenue.  Lovelock.  Nevada; 
and  on  December  11.  1997,  from  7:00 
p.m.  to  10:00  p.m..  at  Reno  Sparks 
Convention  Center.  4590  S.  Virginia 
Street.  Reno,  Nevada.  A  Navy  public 


open  house  will  occiir  at  each  site  from 
3:00  p.m.  to  5:30  p.m.  prior  to  each 
scoping  meeting. 

A  brief  presentation  will  precede  a 
request  for  public  information  and 
comments.  Navy  representatives  will  be 
available  at  these  meetings  to  receive 
information  and  comments  from 
agencies  and  the  public  regarding  issues 
of  concern.  It  is  important  that  federal, 
state  and  local  agencies,  and  interested 
individuals  take  this  opportunity  to 
provide  information  or  identify 
environmental  concerns  that  should  be 
addressed  diuing  the  analysis  and 
preparation  of  the  LEIS.  In  the  interest 
of  the  available  time,  each  speaker  will 
be  asked  to  limit  oral  comments  to  three 
minutes.  Comment  forms  will  also  be 
available  to  submit  written  comments  at 
these  meetings. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
scoping  meetings.  To  be  most  helpful, 
scoping  comments  should  clearly 
describe  specific  information,  data, 
issues  or  topics  which  the  commenter 
believes  the  LEIS  should  address. 
Written  comments  or  questions 
regarding  the  scoping  process  and/or 
LEIS  should  be  postmarked  no  later 
than  Friday.  February  13. 1998  and  sent 
to  the  following  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Written  statements  and  or  questions 
regarding  the  scoping  process  should  be 
mailed  to:  Commanding  Officer. 
Engineering  Field  Activity  West.  Naval 
Facilities  Engineering  Command.  900 
Commodore  Drive.  San  Bruno.  CA 
94066-5006  (Attn:  Mr.  Sam  Dennis. 
Code  7031).  telephone  (650)  244-3007, 
fax  (650)  244-3206,  e-mail  at 
sldennis&efawest.nav-fac.navy.mil. 

Dated:  November  19,  1997. 
Dane  E.  Crandall, 

LCDfl,  JAGC,  USN.  Federal  Regtster  Liaison 
Officer. 

(FR  Doc.  97-29904  Filed  11-12-97;  8:45  am) 
MLUNQCOM  3t1«-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Navy 

Notice  of  Intent  To  Qrant  Exclusive 
License;  Edge  Technologies,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Edge  Technologies,  Inc.,  a  revocable, 
nonassignable,  exclusive  license  in  the 
United  States  to  practice  the 
Government-owned  inventions 
described  in:  U.S.  Patent  Number 
4,906,879  entitled  Terbium-Dysprosium 


Magnetostrictive  High  Power 
Transducers 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  vmtten  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Carderock  Division,  Naval  Surface 
Warfare  Center,  Code  004,  9500 
MacArthur  Blvd.,  West  Bethesda, 
Maryland  20817-5700. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dick  Bloomquist.  Director.  Technology 
Transfer.  Naval  Surface  Warfare  Center 
Carderock  Division,  Code  0117,  9500 
MacArthur  Blvd.,  West  Bethesda, 
Maryland  20817-5700,  telephone  (301) 
227-4299. 

Dated:  November  4. 1997. 
Dane  E.  Crandall, 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer. 
(FR  Doc.  97-29793  Filed  11-12-97;  8:45  am] 

BKUNOCOOE  3«10-FF-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  regular  business  meeting  on 
Wednesday,  November  19, 1997.  The 
meeting  is  open  to  the  public  and 
scheduled  to  begin  at  1:30  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive.  West  Trenton.  New  Jersey. 

The  subjects  of  the  meeting  will  be  as 
follows: 

A.  Minutes  of  the  October  22. 1997 
business  meeting. 

B.  Aimouncements. 

C.  Report  on  Hydrologic  Conditions  in 
the  Delaware  River  Basin.  The  report 
will  include  an  update  on  the  Basin's 
current  drought  warning  status. 

D.  General  Counsel's  Report. 

E.  Jefferson  Township  Sewer 
Authority  Docket  No.  D-97-6  CP.  The 
Commission  conducted  public  hearings 
on  this  project  application  on  June  25 
and  July  28,  1997. 

F.  A  Resolution  to  Adopt  the 
Commission's  Aimual  Budgets  for  the 
Fiscal  Year  Ending  June  30, 1999  and  to 
Apportion  Among  the  Signatory  Parties 
the  Amounts  Required  for  the  Support 
of  the  Current  E>q>ense  and  Capital 
Budgets.  A  public  hearing  on  this 
budget  was  held  on  October  22. 1997. 

G.  A  Resolution  to  Amend  the 
Administrative  Manual — Rules  of 
Practice  and  Procedure.  The 
Commission  conducted  a  public  hearing 
on  the  proposed  amendments  to  its 
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Rules  of  Practice  and  Procedure  on 
October  22. 1997. 

H.  Public  Dialogue. 

Dated:  November  3, 1997. 
Susan  M.  Weiman. 
Secretary. 

(FR  Doc.  97-29868  Filed  11-12-97;  8:45  am) 
■LUNO  cooc  «ao-oi-p 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  and 
Notice  of  Floodplain  and  Wetlands 
Involvement  for  the  Proposed 
Jacksonville  Electric  Authority 
Circulating  Ruidized  Bed  Combustor 
Pro|oct 

AGBICY:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
and  notice  of  floodplain  and  wetlands 
involvement 


The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  NEPA  regulations  (40  CFR  Parts 
1500-1508),  and  the  DOE  NEPA 
regulations  (10  CFR  Part  1021),  to  assess 
the  potential  environmental  and  human 
health  impacts  of  the  construction  and 
operation  of  a  project  proposed  by  the 
Jacksonville  Electric  Authority  (JEA) 
that  has  been  selected  by  DOE  to 
demonstrate  circulating  fluidized  bed 
(CFB)  technology  under  the  Clean  Coal 
Technology  (OCT)  Program.  The 
proposed  project  would  involve 
construction  knd  operation  of  a  CFB 
combustor  fueled  by  coal  and  petroleimi 
coke  to  repower  an  existing  steam 
turbine  at  JEA's  Northside  Generating 
Station  in  Jacksonville,  Florida,  to 
generate  nearly  300  megawatts  of 
electricity  (MWe).  This  EIS  will  support 
a  DOE  decision  regarding  whether  DOE 
will  provide  approximately  $75  million 
in  cost-shared  funding  (about  24%  of 
the  total  cost  of  approximately  S309 
million)  for  the  proposed  project 

The  purpose  of  this  Notice  of  Intent 
is  to  inform  the  public  about  the 
proposed  action;  present  the  schedule 
for  the  action;  announce  the  plans  for  a 
public  scoping  meeting;  invite  public 
participation  in  the  scoping  process; 
and  solicit  public  comments  for 
consideration  in  establishing  the  scope 
and  content  of  the  EIS.  The  EIS  will 
evaluate  the  potential  impacts  of  the 


proposed  action  and  reasonable 
alternatives.  Because  the  proposed 
project  may  involve  an  action  in 
floodplains  and  wetiands.  the  EIS  will 
include  a  floodplain  and  wetlands 
assessment  and  a  statement  of  findings 
in  accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetiands  environmental  review 
requirements  (10  CFR  Part  1022). 
DATES:  To  ensure  that  the  full  range  of 
issues  related  to  this  proposal  is 
addressed,  DOE  invites  comments  on 
the  scope  and  content  of  the  EIS  from 
all  interested  parties.  All  comments 
must  be  received  by  E)ecember  31. 1997. 
to  ensure  consideration.  Late  comments 
will  be  considered  to  the  extent 
practicable.  In  addition  to  receiving 
comments  in  writing  and  by  telephone, 
DOE  will  conduct  a  public  scoping 
meeting  in  which  agencies, 
organizations,  and  the  general  public  are 
invited  to  present  oral  comments  or 
suggestions  with  regard  to  the  range  of 
actions,  alternatives,  and  impacts  to  be 
considered  in  the  EIS.  The  scoping 
meeting  will  be  held  at  the  Northside 
Generating  Station,  In-Plant  Confierence 
Room,  4377  Heckscher  Drive, 
Jacksonville,  Florida,  on  Wednesday, 
December  3, 1997,  at  7  p.m. 

ADDRESSES:  Written  comments  and 
requests  to  participate  in  the  public 
scoping  process  should  be  addressed  to: 
Dr.  Jan  Wacfater,  NEPA  Docimient 
Manager  for  the  JEA  Project,  Federal 
Energy  Technology  Center,  U.S. 
Department  of  Energy,  3610  Collins 
Ferry  Road,  Morgantown,  WV  26507- 
0880.  Individuab  who  would  like  to 
verbally  or  electronically  provide 
comments  should  contact  Dr.  Wachter  at 
direct  telephone  304-285-4607;  toll  bee 
number  1-800-432-8330  (ext.  4607);  fax 
304-28S-4469;  or  E-mail 
JWACHTeFETC.DOE.GOV. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information  about  this 
project  or  to  receive  a  copy  of  the  draft 
EIS  when  it  is  issued,  contact  Dr.  Jan 
Wachter  at  the  address  provided  above. 
For  general  information  on  the  DOE 
NEPA  process,  contact  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy.  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585-0119; 
telephone  202-586-4600;  or  leave  a 
message  at  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Need  ibr  the  Propoaed 
Action 

Under  Public  Law  99-190.  Congress 
provided  authorization  and  funds  to 


DOE  to  support  the  construction  and 
operation  of  demonstration  facilities 
selected  for  cost-shared  financial 
assistance  as  part  of  DOE's  CCT 
Program.  In  December  1985.  Congress 
made  funds  available  to  £)OE  for 
conducting  the  first  round  of  the  CCT 
Program.  Congress  directed  that  this 
first  solicitation  for  federal  cost-sharing 
(1)  be  open  to  all  market  applications  of 
clean  coal  technologies,  (2)  apply  to  any 
segment  of  the  U.S.  coal  resource  base, 
and  (3)  encompass  both  new  and  retrofit 
applications.  In  response  to  the 
soUcifation.  proposals  were  received 
and  projects  woe  selected  by  DOE  for 
negotiation.  In  addition,  a  list  of 
alternate  candidates  was  established 
from  which  replacement  selection  could 
be  made  should  any  of  the  original 
selections  not  proceed.  JEA's  proposed 
CFB  combustor  project  has  evolved 
through  a  series  of  site  changes  from  a 
project  that  was  selected  from  the 
alternate  list  for  demonstraticm. 

The  demonstration  of  JEA's  CFB 
combustor  project  under  the  CCT 
Program  would  fulfill  an  existing  DOE 
programmatic  need.  Coal  has  the 
potential  to  address  critical  energy 
supply  issues  because  of  its  abundant 
reserves;  however,  barriers  to  increased 
use  of  coal  include  concerns  about 
environmental  issues,  such  as  acid 
deposition,  global  climate  change, 
polyaromatic  hydrocarbon  emissions, 
and  solid  waste.  Since  the  early  1970's, 
DOE  and  its  predecessor  agencies  have 
sponsored  long-term  programs  to 
develop  iimovative  coal  technologies 
through  the  proof-of-concept  stage  to 
overcome  these  environmental  barriera 
while  improving  combustion  efficiency 
and  reducing  costs. 

However,  the  availability  of  a 
technology  at  the  proof-of-concept  stage 
is  not  sufficient  to  ensure  its  continu^ 
development  and  subsequent 
commercialization.  Before  any 
technology  can  seriously  be  considered 
for  commercialization,  it  must  be 
demonstrated  at  a  large  enough  scale  to 
prove  its  reliability  and  to  show 
economically  competitive  performance. 
The  financial  risk  associated  with  such 
large-scale  demonstration  is.  in  general, 
too  high  for  the  private  sector  to  assume 
in  the  absence  of  strong  incentives.  The 
congressionally-directed  CCT  Program 
provides  a  mechanism  to  accelerate  the 
commercialization  of  innovative 
technologies  to  meet  the  nation's  near- 
term  energy  and  environmental  goals,  to 
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reduce  technological  risk  to  industry  to 
an  acceptable  level,  and  to  provide 
private  sector  incentives  required  for 
continued  research  and  development 
aimed  at  finding  solutions  to  long-range 
energy  supply  problems. 

Proposed  Action 

The  proposed  action  is  for  DOE  to 
provide,  through  a  cooperative 
agreement  with  JEA.  cost-shared 
financial  assistance  to  JEA  for  the 
design,  construction,  and  operation  of 
the  proposed  project,  as  described 
below.  JEA  plans  to  form  an  alliance 
with  Foster  Wheeler  Corporation 
through  its  subsidiary,  Foster  Wheeler 
Power  Systems,  Inc.,  to  jointly  own  and 
operate  the  project.  Together  with  other 
Foster  Wheeler  affiliates.  Foster  Wheeler 
Power  Systems,  Inc.  will  provide  the 
CFB  combustor  and  perform  the  project 
engineering,  procurement,  and 
construction.  The  demonstration  project 
would  last  24  months  and  cost 
approximately  $309  million,  with  DOE's 
share  being  nearly  S75  million  (24%). 
The  proposed  project  would  be  located 
at  JEA's  existing  Northside  Generating 
Station  in  Jacksonville,  Florida,  which 
currently  consists  of  3  beavy  oil-  and 
natural  gas-fired  steam  generation  units 
and  4  diesel  oil-fired  combustion 
turbine  units. 

The  Northside  Generating  Station  is 
approximately  10  miles  north  of 
downtown  Jacksonville,  Florida.  The 
Northside  Generating  Station  is  an 
industrial  site  encompassing 
approximately  400  acres,  with  200  acres 
devoted  to  existing  steam  generation 
units,  combustion  turbine  units,  and 
associated  infrastructure.  New 
construction  associated  with  JEA's 
proposed  CFB  combustor  project  would 
occupy  approximately  60  acres  of 
previously  disturbed  land.  The 
Northside  Generating  Station  contains  a 
number  of  wetland  areas,  especially  in 
the  perimeter  areas.  Preliminary 
analysis  indicates  that  the  site  may  be 
in  a  hurricane  storm  surge  area,  in 
addition  to  the  100-year  floodplain  of 
the  St.  Johns  River.  The  most  significant 
environmental  feature  associated  with 
the  Northside  Generating  Station  is  the 
nearby  presence  of  estuarine  salt  marsh 
backwaters  of  the  St.  Johns  River.  St. 
Johns  River  Power  Park,  an  industrial 
site  which  consists  of  two  624  MWe 
coal-  and  petroleum  coke-burning 
power  plants  on  1,656  acres,  is  adjacent 
to  the  Northside  Generating  Station. 

The  overall  objective  of  the  project  is 
to  demonstrate  the  feasibility  of  CFB 
technology  at  a  size  that  will  be 
attractive  for  large-scale  utility 
operation.  The  new  CFB  combustor 
would  use  coal  and  petroleum  coke  to 


generate  nearly  300  NfWe  by  repowering 
the  existing  Unit  2  steam  turbine,  a 
297.5-MWe  unit  that  has  been  out  of 
service  since  1983.  The  project  is 
expected  to  provide  JEA  with  a  low- 
cost,  efficient,  and  envirorunentally- 
sound  generating  resource.  In  addition, 
JEA  plans  to  repower  the  currently 
operating  Unit  1  steam  turbine  without 
cost-shared  funding  from  DOE.  The  Unit 
1  steam  turbine  will  be  essentially 
identical  to  the  turbine  for  Unit  2.  and 
is  scheduled  to  be  repowered  about  6  to 
1 2  months  after  the  Unit  2  repowering. 
While  the  proposed  project  only 
consists  of  the  Unit  2  repowering 
(because  DOE  would  provide  no 
funding  for  the  Unit  1  repowering).  the 
EIS  will  evaluate  the  Unit  1  repowering 
as  a  related  action. 

In  a  CFB  combustor,  coal  and  coal/ 
fuel  blends,  air,  and  limestone  are 
introduced  into  the  lower  portion  of  the 
combustor,  where  initial  combustion 
occurs.  As  the  fuel  is  reduced  in  size 
through  combustion  and  brecJcage.  it  is 
transported  higher  in  the  combustor 
where  additional  air  is  introduced.  Ash 
and  unburned  fuel  and  limestone  pass 
out  of  the  combustor,  collect  in  a 
particle  separator,  and  recirculate  to  the 
lower  portion  of  the  combustor.  Sulfur 
reacts  with  limestone  added  in  the 
furnace  to  form  asb  that  can  be 
marketed  as  a  useful  byproduct  such  as 
roadbed  material. 

For  the  proposed  project,  the 
combined  installation  of  the  CFB 
combustor  and  a  flue  gas  scrubber  is 
expected  to  remove  over  97%  of  the 
sulfur  dioxide  emitted  from  burning 
coal  that  contains  up  to  4.5%  sulfur. 
The  relatively  low  furnace  ofmrating 
temperature  of  about  IBSO^F  would 
result  in  appreciably  lower  nitrogen 
oxide  emissions  compared  to 
conventional  coal-fired  power  plants. 

The  project  would  also  include  a  new 
selective  non-catalytic  reduction  system 
to  further  reduce  emissions  of  nitrogen 
oxides.  Over  99.8%  of  particulate 
emissions  would  be  removed  by  a  new 
baghouse  or  a  new  electrostatic 
precipitator. 

In  addition  to  the  CFB  combustor 
itself  and  the  air  pollution  control 
systems,  new  equipment  for  the  project 
would  include  a  new  stack  and  new 
fuel,  limestone,  and  ash  handling 
systems.  The  height  of  the  proposed 
new  stack  is  expected  to  be 
approximately  450  feet  compared  to  300 
feet  for  the  existing  stack  at  Unit  2.  The 
project  would  also  require  overhaul 
and/or  modifications  to  existing  systems 
such  as  the  steam  turbine,  condensate 
and  feedwater  systems,  circulating 
water  systems,  water  treatment  systems, 


plant  electrical  distribution  systems,  the 
switchyard,  and  the  control  systems. 

Options  being  considered  for 
transport  of  coal  include  (1)  an 
extension  of  conveyors  from  the  nearby 
St.  Johns  River  Power  Park,  and  (2) 
construction  of  new  receiving,  handling, 
and  storage  facilities  for  solid  fuel. 
Limestone  and  ash  storage  and  handling 
facilities  also  would  be  required. 
Wherever  possible,  existing  facilities 
and  infrastructure  located  at  the 
Northside  Generating  Station  would  be 
used  for  the  proposed  project.  These 
include  the  discharge  system  for  cooling 
water  to  the  St.  Johns  River,  the 
wastewater  treatment  system,  and  the 
electric  transmission  lines  and  towers. 

Because  Unit  2  has  not  operated  since 
1983,  the  baseline  emissions  from  that 
unit  are  zero.  Units  1  and  3  have  been 
operating  at  annual  capacity  factors  of 
less  than  40%,  firing  eitber  heavy  oil  or 
natural  gas.  Unit  3  would  continue  as  a 
563.7-MWe  oil/gas-fired  unit.  With  the 
exception  of  low-NOx  (nitrogen  oxide) 
burners  on  Unit  3,  Units  1  and  3  are  not 
currently  equipped  with  emission 
control  systems. 

The  area  is  in  attaiiunent  of  the 
National  Ambient  Air  Quality 
Standards.  However,  as  part  of  JEA's 
commitment  to  the  local  community  in 
the  implementation  of  this  project.  JEA 
has  committed  to  a  10%  reduction  in 
the  annual  stack  emissions  for  criteria 
pollutants  (i.e.,  sulfur  dioxide,  nitrogen 
oxides,  and  particulate  matter)  from  the 
Northside  Generating  Station  (as 
compared  to  recent  annual  emissions). 
In  achieving  this  objective,  the 
combined  emissions  from  the 
repowered  Units  1  and  2  operating  at 
aimual  capacity  factors  of  100%  are 
projected  to  be  less  than  recent  typical 
aimual  emissions  from  Unit  1  alone. 

Another  part  of  JEA's  community 
commitment  is  that  groundwater 
consumption  will  be  reduced  by  at  least 
10%  from  recent  levels.  This  would  be 
accomplished  by  increased  recycling  of 
the  treated  wastewater  produced  at  the 
station.  Plant  wastewater  is  presently 
treated  with  lime,  followed  by 
clarification  in  settiing  basins.  While 
some  recycled  water  is  ciurently 
utilized,  most  of  the  treated  wastewater 
is  discharged  to  percolation  ponds. 
Should  the  proposed  project  be 
implemented,  the  discharge  of  treated 
wastewater  to  the  ponds  would  be 
reduced. 

Project  activities  would  include 
engineering  and  design,  permitting, 
equipment  procurement,  construction, 
startup,  and  a  24-month  demonstration 
of  the  commercial  feasibility  of  the 
technology.  DOE  plans  to  complete  the 
EIS  and  issue  a  Record  of  Decision 
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within  15  months  of  publication  of  this 
Notice  of  Intent,  assvuning  timely 
delivery  of  environmental  information 
from  JEA  for  use  in  developing  the  EIS. 
Upon  completing  its  NEPA  review,  if 
DOE  decides  to  implement  the  proposed 
action,  construction  would  commence 
in  early  1999  and  finish  in  late  2001. 
startup  would  occur  in  early  2002.  and 
demonstration  of  the  technology  would 
begin  in  April  2002.  During  the 
demonstration.  Unit  2  would  be 
operated  on  several  different  types  of 
coal  and  coal/fuel  blends  to  demonstrate 
the  flexibility  of  the  technology.  Upon 
completion  of  the  demonstration  phase, 
the  facility  woidd  continue  its 
commercial  operation. 

AltematiTes 

NEPA  requires  that  agencies  discuss 
the  reasonable  alternatives  to  the 
proposed  action  in  an  EIS.  The  purpose 
for  agency  action  determines  the  range 
of  reasonable  alternatives.  Congress 
established  the  CCT  Program  with  a 
specific  purpose:  to  demonstrate  the 
commercial  viability  of  technologies 
that  use  coal  in  more  environmentally 
benign  ways  than  conventional  coal 
technologies.  Congress  also  directed 
DOE  to  puraue  the  goals  of  the  CCT 
Program  by  means  of  partial  funding 
(cost-sharing)  of  projects  oMmed  and 
controlled  by  non-federal  government 
sponsors.  This  statutory  requirement 
places  DOE  in  a  much  more  limited  role 
than  if  the  federal  government  were  the 
owner  and  operator  of  the  project.  In  the 
latter  situation.  DOE  would  be 
responsible  for  a  comprehensive  review 
of  reasonable  alternatives.  However,  in 
dealing  with  an  applicant,  the  scope  of 
alternatives  is  necessarily  mora 
restricted.  It  is  appropriate  in  such  cases 
for  DOE  to  give  substantial  weight  to  the 
applicant's  needs  in  establishing  a 
project's  reasonable  alternatives. 

An  overall  strategy  tor  compliance 
with  NEPA  was  developed  tor  the  CCT 
Program  that  includes  consideration  of 
both  programmatic  and  project-specific 
environmental  impacts  during  and  after 
the  process  of  selecting  a  project.  As 
part  of  the  NEPA  strategy,  the  EIS  for 
JEA's  proposed  CFB  combustor  project 
will  tier  off  the  program's  final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  that  was  issued  by 
DOE  in  November  1989  (DOE/EIS- 
0146).  Two  alternatives  were  evaluated 
in  the  PEIS:  (1)  the  no  action  alternative, 
which  assumed  that  the  OCT  Program 
was  not  continued  and  that 
conventional  coal-fired  technologies, 
with  flue  gas  desulfurization  and 
nitrogen  oxide  controls  to  meet  New 
Source  Performance  Standards,  would 
continue  tai>e  used;  and  (2)  the 


proposed  action,  which  assumed  that 
the  clean  coal  projects  would  be 
selected  and  funded,  and  that 
successfully  demonstrated  technologies 
would  undergo  widespread 
commercialization  by  the  year  2010. 

For  JEA's  proposed  CFB  combustor 
project,  the  range  of  reasonable 
alternatives  to  be  considered  in  the  EIS 
is  also  narrowed  in  accordance  with  the 
overall  NEPA  strategy.  The  no  action 
alternative  will  be  analyzed  in  the  EIS 
as  a  reasonable  alternative  to  the 
proposed  action  of  providing  cost- 
shared  funding  support  for  tiis  proposed 
project.  DOE  will  consider  any  other 
reasonable  alternatives  that  may  be 
suggested  during  the  public  scoping 
period. 

Under  no  action.  DOE  would  not 
provide  partial  funding  for  the  design, 
construction,  and  operation  of  the 
project  In  the  absence  of  DOE  funding, 
there  are  three  options  that  JEA  could 
reasonably  pursue.  These  options  will 
be  analyzed  under  the  no  action 
alternative.  JEA  could  construct  the 
proposed  project  without  DOE  cost- 
shared  funding.  Under  this  scenario,  the 
potential  environmental  impacts  or 
benefits  at  Northside  Generating  Station 
are  expected  to  be  identical  to  mose  of 
the  proposed  project.  A  second  option  is 
that  JEA  could  construct  a  new  gas-fired 
combined  cycle  facility  at  Northside 
Generating  Station  or  at  another 
location.  Under  this  scenario,  potential 
environmental  impacts  or  benefits  at 
Northside  Generating  Station  woidd 
vary  from  those  of  the  proposed  project 
A  third  option  is  that  JEA  could 
purchase  electricity  from  other  utilities 
to  meet  JEA's  projected  demand.  Under 
this  scenario,  potential  environmental 
impacts  or  benefits  at  Northside 
Generating  Station  related  to 
demonstration  of  the  proposed  project 
would  not  be  realized.  In  addition,  the 
second  and  third  options  would  not 
contribute  to  the  objective  of  the  CCT 
Program,  which  is  to  make  available  to 
the  U.S.  energy  marketplace  advanced, 
more  efficient,  economically  feasible, 
and  environmentally  acceptdUe  coal 
technologies. 

Because  of  DOE's  limited  role  of 
providing  cost-shared  funding  for  JEA's 
proposed  project  and  because  of  the 
advantages  associated  with  the 
proposed  location,  DOE  does  not  plan  to 
evaluate  alternative  sites  for  the 
proposed  project  JEA  considered 
additional  sites  during  its  site  selection 
process.  Site  selection  was  governed 
primarily  by  benefits  that  could  be 
realized  by  JEA.  An  existing  plant  site 
was  preferred  because  the  cost 
associated  with  construction  of  the 
project  at  a  "greenfield"  site  in  an 


undisturbed  area  would  be  much 
higher,  and  the  environmental  impact 
likely  would  be  much  greater  than  at  an 
existing  facility.  The  existing  Northside 
Generating  Station  has  several 
advantages  because  it  is  an  operating 
plant  with  land  available  for  installation 
of  new  facilities.  Much  of  the  required 
infrastructure,  including  the  electric 
transmission  lines  and  towers,  is 
already  in  place,  thereby  reducing  the 
level  of  capital  investment  and 
construction  impacts.  The  station  has 
the  flexibility  to  accommodate  possible 
fuel  delivery  needs  with  its  existing  rail 
and  water  facilities.  Furthermore,  most 
of  the  operational  staffing  for  the  new 
facility  would  be  accommodated  by  the 
existing  Northside  Generating  Station 
staff. 

Preliminary  Identification  of 
Enviramnental  Issues 

The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  This  list,  which  was  developed 
partiy  on  the  basis  of  concerns  provided 
by  the  public  in  response  to  JEA's 
stakeholder  outreach  program,  is  not 
intended  to  be  all  inclusive,  but  is 
presented  to  facilitate  public  comment 
on  the  scope  of  the  EIS.  Additioiu  to  or 
deletions  from  this  list  may  occur  as  a 
result  of  the  scoping  process.  The  issues 
include: 

(1)  Atmospheric  Resoiutres:  potential 
air  quality  impacts  resulting  from  air 
emissions  during  current  and  future 
operation  of  Northside  Generating 
Station  (e.g.,  effects  of  ground-leW 
concentrations  of  criteria  pollutants, 
and  trace  metals  including  mercury,  on 
surroimding  residential  areas  and  the 
Timucuan  Preserve  (a  National  Park 
Service  Class  II  ecological  and  historic 
preserve  adjacent  to  the  western  edge  of 
the  Northside  Generating  Station): 
potential  effects  of  greei^ouse  gas 
emissions  on  global  climate  change; 

(2)  Water  Resources  and  Aquatic 
Ecology:  potential  effects  on  surface 
water  and  groundwater  resources 
consumed  and  discharged;  potential 
effects  on  estuarine  salt  marsh 
ecosystems  and  aquatic  biota  resulting 
from  withdrawing  and  discharging 
cooling  water  from  the  St  Johns  River 
(e.g.,  thermal  discharge,  entrainment  or 
impingement  of  fish  and  invertebrate 
species); 

(3)  Infrastructure  and  Land  Use: 
potential  effects  resulting  from  the 
transport  of  coal,  petroleum  coke,  and 
limestone  required  for  the  proposed 
project,  including  the  development  of 
land  for  infrastructure,  storage,  or  waste 
disposal;  affected  resource  areas 
including  land  (e.g.,  existing  shoreline 
and  wetlands),  utilities,  and 
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transportation  routes  (e.g.,  train  traffic  to 
supply  coal); 

(4)  Solid  Waste:  pollution  prevention 
and  waste  management  practices, 
including  solid  waste  impacts,  caused 
by  the  generation,  treatment,  transport, 
storage,  and  disposal  of  solid  wastes; 

(5)  Construction:  impacts  associated 
with  noise,  tra£Bc  patterns,  and 
construction-related  emissions; 

(6)  Visual:  impacts  associated  with  a 
new  stack  that  is  taller  than  existing 
structures  at  Northside  Generating 
Station; 

(7)  Floodplains:  potential  impacts 
(e.g.,  impeding  Oood waters,  re-directing 
floodwaters,  on-site  and  oCf-site 
property  damage)  of  siting  new 
buildings  and  inhBstructure  within 
floodplain  and  hurricane  storm  surge 
areas; 

(8)  Wetlands:  potential  reduction  of 
wetlands  due  to  new  construction  (e.g., 
construction  associated  with  feedstock 
transport  infrastructiire); 

(9)  Community  Impacts:  impacts  on 
public  safety  related  to  fire  and 
emergency  vehicle  access  to  the 
Northside  community  of  Jacksonville; 
impacts  to  local  traffic  patterns  resulting 
from  rail  traffic;  socioeconomic  impacts 
on  public  services  and  infrastructure 
(e.g.,  police  protection,  schools,  and 
utilities):  noise  associated  with  project 
operation:  environmental  justice  with 
respect  to  the  surrounding  community; 
and 

(10)  Cumulative  effects  that  result 
from  the  incremental  impacts  of  the 
proposed  project  when  added  to  other 
past,  present,  and  reasonably 
foreseeable  futiire  actions  (e.g., 
incremental  discharge  of  cooling  water 
affecting  aquatic  biota). 

Public  Scoping  Preceaa 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposal  are  addressed. 
DOE  will  conduct  an  open  process  to 
define  the  scope  of  the  EIS.  The  public 
scoping  period  will  run  until  December 
31,  1997.  Interested  agencies, 
(xganizations.  and  the  general  public  are 
encouraged  to  submit  comments  or 
suggestions  concerning  the  content  of 
the  EIS,  issues  and  impacts  to  be 
addressed  in  the  EIS,  and  the 
alternatives  that  should  be  analysed. 

Scoping  conunents  should  clearly 
describe  specific  issues  or  topics  that 
the  EIS  should  address  in  order  to  assist 
DOE  in  identifying  significant  issues. 
Written,  e-mailed,  faxed,  or  telephoned 
comments  should  be  communicated  by 
December  31,  1997  (see  ADDRESSES). 

In  addition,  a  public  scoping  meeting 
to  be  conducted  by  DOE  will  be  held  in 
the  In-Plant  Conference  Room  at  the 
Northside  Generating  Station  on 


December  3, 1997,  at  7  p.m.  The  address 
of  the  Northside  Generating  Station  is 
4377  Heckscher  Drive,  Jacksonville, 
Florida.  DOE  requests  that  anyone  who 
wishes  to  speak  at  this  public  scoping 
meeting  contact  Dr.  Jan  Wachter,  either 
by  phone,  fax,  computer,  or  in  writing 
(see  ADDRESSES  in  this  Notice). 
Individuals  who  do  not  make  advance 
urangements  to  speak  may  register  at 
the  meeting  and  will  be  given  the 
opportimity  to  speak  after  all  previously 
scheduled  speakers  have  made  their 
presentations.  Speakers  who  wish  to 
make  presentations  longer  than  five 
minutes  should  indicate  the  length  of 
time  desired  in  their  request.  Depending 
on  the  number  of  speakers,  it  may  be 
necessary  to  limit  speakers  to  five 
minute  presentations  initially,  with  the 
opportunity  for  additional  presentation 
as  time  permits.  Speakers  can  also 
provide  additional  wrritten  information 
to  supplement  their  presentations.  Oral 
and  written  comments  will  be  given 
equal  weight. 

DOE  will  begin  the  meeting  with  an 
overview  of  the  proposed  CFB 
combustor  project.  A  presiding  officm^ 
will  be  designated  by  DOE  to  chair  the 
meeting.  The  meeting  will  not  be 
conducted  as  an  evidentiary  hearing, 
and  speakers  will  not  be  cross- 
examined.  However,  speakers  may  be 
asked  to  clarify  their  statements  to 
ensure  that  DOE  fully  understands  the 
comments  or  suggestions.  The  presiding 
officer  will  establish  the  order  of 
speakers  and  provide,  any  additional 
procedures  necessary  to  conduct  the 
meeting. 

Issued  in  Washiogtoo.  D.C.  this  6th  day  of 
Novembar.  1997. 

Acting  Assistant  Socrataiy,  finviranment. 

Safety  and  Health. 

[FR  Doc.  97-29890  FUad  11-12-97:  8:45  am] 
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Novmnber  6, 1997. 

AGBICY:  Fedwal  Energy  Regulatory 

Commission. 

ACnON:  Notice  of  sutNnission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  fequaat  for 

comments. 


r:  The  Federal  Regulatory 
Commission  (Commission)  has 


submitted  the  energy  information 
collection  listed  in  this  notice  to  Office 
of  Management  and  Budget  (OMB)  for 
review  under  provisions  of  Section  3507 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  Any  interested 
person  may  file  comments  on  the 
collection  of  information  directly  with 
OMB  and  should  address  a  copy  of 
those  conunents  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  May 
28, 1997  (62  FR  28844)  and  has  made 
this  notation  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget.  Office  of 
Information  and  Regulatory  Affeiis, 
Attention:  Federal  Energy  Regulatory 
Commission.  Desk  Officer,  726  Jackson 
Place.  N.W.,  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  regulatory 
Commission,  Division  of  Information 
Services.  Attention:  Mr.  Michael  Miller, 
888  First  Street  N.E.,  Washington,  D.C 
20426. 

FOR  RNVTHER  MFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  20»-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
mmilleiOferc.fed.us. 

SUPPLBCNTARY  MPORMATKM: 
DeacriptioB 

The  energy  information  coUectiDn 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Infonnation:  FERC- 
512  "Application  iat  Preliminary 
Permit" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission 

3.  Control  No.:  OMB  No.  1902-0073. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extrasion  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  a  decrease  in  the  reporting  burden 
due  to  a  decrease  in  the  number  of 
applicants  filing  with  the  Commission. 
These  are  mandatory  coHection 
requirements. 

4.  Necessity  of  CoUeetion  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  cany  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  The  information  reported  under 
Commission  identifier  FERC-512  is 
filed  in  accordance  with  Sections  4(f),  5, 
7,  (FPA).  The  Part  I  of  the  FPA  gives  the 
Commission  authority  to  issue  Ucenses 
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for  hydroelectric  projects  on  the  waters 
over  which  Congress  has  jurisdiction. 
The  purpose  of  obtaining  a  preliminary 
permit  is  to  maintain  priority  status  for 
an  application  for  a  license,  while  the 
applicant  conducts  site  examinations 
and  surveys  and  to  prepare  maps,  plans, 
specifications  and  estimates.  The 
Commission's  staff  use  the  information 
collected  under  FERC-512  to  conduct 
research  on  the  jurisdictional  aspects  of 
the  project  The  research  includes  a 
determination  of  the  applicant's 
qualifications  to  hold  a  preliminary 
permit,  a  review  of  the  proposed  hydro 
development  for  feasibility  and  to  issue 
public  notice  of  the  application  to 
solicit  pubUc  and  agency  comments. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  45  applicants  for 
an  application  for  a  hydroelectric         ^ 
preliminary  permit. 

6.  Estimated  Burden:  3.285  total 
burden  hours.  6  respondents,  1  response 
annually.  73  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  3,285  hours  ■*■  2.087  hours 
per  year  x  $110,000  per  year  =  $173,142. 

SlatBtory  Airthortty:  Sections  4(f),  5.  7  of 
the  Federal  Power  Act  (FPA).  16  U.S.C 
Sections  7918  et  seq. 
LatoaCasteU. 
Secretary. 

(FR  Doc  97-29801  Filed  11-12-97;  8:45  am) 
I  cooc  sriT-ai-M 


DEPARTMENT  OF  ENERGY 

Fsdsral  Cnwgy  rtoyuMoiy 
CofMnlBBion 

[Docket  Nol  RP97-153-0Qt| 


Qas  Transmlsaion,  inc., 
inFERC 


QranitsSlal* 
Nolioaof 
Qm  Tariff 

Novambflr  6. 1997. 

Take  notice  that  on  November  3. 
1907,  Granite  State  Gas  Transmission. 
Inc.  (Granite  State)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  below,  to  become  eSsctive 
November  1. 1997: 

Fourth  Revised  Sheet  No.  215 
Fourth  Revised  Sheet  No.  289 

Grante  State  Asserts  that  the  tariff 
sheets  are  in  compliance  vtrith  the 
Director  letter  order  issued  in  this 
proceeding  on  October  30, 1997.  Further 
Granite  State  asserts  that,  it  has 
submitted  prior  tariff  filings  with  the 
Commission  adopting  and  making 
effective  as  of  November  1. 1997  certain 
Gas  Industry  Standard  BoaJd's  (GISB) 


requirements  related  to  Electronic  Data 
Interchange  (EDI)  and  Electronic 
Delivery  Mechanism  (EDM).  Granite 
State  asserts  that  complications  and 
delays  have  occurred  in  establishing 
computer  capability  to  implement  the 
GISB  EDI/EDM  standards  and 
requirements  in  Granite  State's 
operations.  Accordingly,  Granite  State 
further  requests  an  extension  imtil 
December  31,  1997  to  comply  vyith  the 
EDI/EDM  requirements  and  the 
foregoing  tariff  sheets  remove  from  the 
tariff  those  requirements  until  Granite 
State  has  the  capability  to  comply  with 
them. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  its  firm  and 
intemiptible  customen.  the  regulatory 
agencies  of  the  states  of  Maine. 
Massachusetts  and  New  Hampshire,  and 
the  intervener  in  Docket  No.  RP07-137- 
000. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCMheli, 
Secretary. 

(FR  Doc  97-29810  Filed  11-12-97;  8:45  am) 
MJUNO  COM  friT-St-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Ragulrtofy 
CofiNniaslon 

[DockM  Nol  RPt7-184-O0q 

Koch  Qalaway  Pipalin*  Company; 
Notica  of  ConyUwca  Hiing 

November  6, 1997. 

Take  notice  that  on  November  3, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  November  1, 1997: 

Substitute  Fourth  Revised  Sheet  No.  802 
Second  Revised  Sheet  No.  2401 

Koch  states  that  this  filing  is  being 
submitted  in  compliance  with  OPR 
Letter  Order  dated  October  22. 1997. 
Koch  revised  its  tariff  to  reflect  GISB 


November  1. 1997,  Standards,  as 
directed  by  the  Commission. 

Koch  also  states  that  it  has  served 
copies  of  this  filing  upon  each  person 
designated  on  the  official  service  list  as 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  v«rith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  mth  Section 
385.211  of  the  Conunission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
UMaCashBU, 
Secretary. 

(FR  Doc  97-29811  Filed  11-12-97;  8:45  am) 
I  COOC  •n7-«t-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatoqf 
Conaniaalon 

[Docket  Ma  RP97-473-000] 

Koch  Qataway  PIpalina  Company; 
Nolioa  of  Infomnal  SaMamant 


November  6, 1997. 

Take  notice  that  an  informal 
setUement  conference  will  be  convened 
in  this  proceeding  on  November  19, 
1997,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
for  the  purpose  of  exploring  the  possible 
setUement  of  the  above-referenced 
docket 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Conunission's  regulations  (18  CFR 
385.214). 

For  additional  infonnation,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Sandra  J.  Delude  at  (202)  20ft-0583. 
LotoCCaahBli. 
Secretoiy. 

[FR  Doc.  97-29816  Filed  11-12-97;  8:45  am] 
HUMQ  OOOE  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-17«-00f] 

HHQC,  Inc.;  Notice  of  Compliance  RHng 

November  6.  1997. 

Take  notice  that  on  November  3, 
1997,  MIGC.  hic.  (MIGC),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1 ,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  November  1,  1997. 

Mice  states  that  the  purpose  of  the 
filing  is.to  comply  with  the 
Commission's  June  10  Letter  Order  (as 
modified  by  a  June  20  Errata  to  the 
Letter  Order)  directing  MIGC  to  file  to 
reflect  changes  in  its  tariff  to  conform  to 
the  standards  adopted  by  the  Gas 
Industry  Standards  Board  and 
incorporated  into  the  Commission's 
Regulations  by  Order  Nos.  587-C. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers,  all  parties  on  the  official 
service  fist  in  Docket  No.  RP97-176- 
000,  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  virith  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UisD.Caahell, 
Secretary. 

IFR  Doc.  97-29813  Filed  11-12-97;  8:45  am) 
MLUNG  CODE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

EDoctwt  No.  RP97-15S-0I8] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Compliance  Rling 

November  6, 1997. 

Take  notice  that  on  November  3. 
1997,  Mobile  Bay  Pipeline  Company 
(Mobile)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Voliune  No.  1 ,  the  following  tariff 
sheets,  to  become  effective  November  1, 
1997: 

Substitute  Third  Revised  Sheet  No.  132 


Substitute  Second  Revised  Sheet  No.  133 
Second  Revised  Sheet  No.  134 

Mobile  states  that  this  filing  is  being 
submitted  in  compliance  with  OPR 
Letter  Order  dated  October  22,  1997. 
Mobile  revised  its  tariff  to  reflect  GISB 
November  1, 1997,  Standards,  as 
directed  by  the  Conunission. 

Mobile  also  states  that  it  has  served 
copies  of  this  filing  upon  each  person 
designated  on  the  official  service  list  as 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  rides  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  Reference  Room. 
Lois  D.  CashsU, 
Secretary. 

(FR  Doc.  97-29812  Filed  11-12-97;  8:45  am) 
BILUNQ  COOK  «n7-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-392-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Technical  Conference 

November  6, 1997. 

Pursuant  to  the  Commission's  order, 
issued  on  October  29, 1997,  a  technical 
conference  will  be  held  to  resolve  the 
issues  raised  in  the  above-captioned 
proceeding. 

The  conference  will  be  held  on 
Tuesday,  November  18, 1997  &x)m  10.00 
a.m.  to  5:00  p.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
UisaCMhell. 
Secretary. 

[FR  Doc.  97-29817  Filed  11-12-97;  8:45  am] 
MLUNQ  CODE  fTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

(Dodwt  Nos.  nPVT-Z75-00t,  and  TM97-2- 
5»-0MI 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  RHng 

November  6, 1997. 

Take  notice  that  on  November  3, 
1997,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff  Fifth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets: 

Fifth  Revised  Sheet  No.  109 
Third  Revised  Sheet  No.  123 
Fifth  Revised  Sheet  No.  132 
Substitute  Original  Sheet  No.  301 
Substitue  First  Revised  Sheet  No.  301. 
Original  Sheet  No.  301A 
Substitute  Original  Sheet  No.  301A 

Northern  states  that  this  filing  is  made 
in  compliance  with  the  Commission's 
Order  issued  October  17,  1997  in  the 
above-referenced  dockets  addressing  the 
fuel  periodic  rate  adjustment  (PRA) 
mechanism. 

Northern  states  that  copies  of  the 
filing  were  serve  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regidations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and^are 
available  for  inspection. 
Loia  D.  CaaheU, 
Secretarty. 

[FR  Doc.  97-29814  Filed  11-12-97;  8:45  am) 
oaxiNG  cooc  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commisaion 

CDodcst  Nos.  RP97-275-000  and  TMt7-2- 
59-000] 

Northern  Natural  Gas  Company;  Notice 
of  Informal  Selttament  Conference 

November  6, 1997. 

Take  notice  that  an  informal 
setdement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  Wednesday,  November 
12, 1997,  at  the  offices  of  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE,  Washington,  DC,  for  the 
purpose  of  exploring  the  possible 
setdement  of  the  above-raferenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  QPR 
385.214)  prior  to  attending 

For  additional  information  please 
contact  Michael  D.  CoUeur,  (202)  208- 
1076,  or  Russell  B.  Mamone  (202)  208- 
0744. 

LoteaCMkril, 
Secretary. 
(FR  Doc.  97-29815  Filed  11-12-97;  8:45  am) 

■UMS  ooec  tm-t-m 


Daparliiieig  of  Energy 


[Dooiwi  No.  OAt7-tis-0i0| 
OMo  Valtoy  Baelrte  CorpofMlon 


i^nna  or  naviaNn  or  Tanir 

November  6. 1997. 

Take  notice  that  on  ^lIy  9, 1997,  Otdo 
Valley  Electric  Corporation  and  its 
wholly-owned  subaidiaiy,  Indiana- 
Kentudgr  Electric  CorpoiatioD  (together, 
the  "OVEC  System")  tendered  for  filed 
an  amended  version  of  their  Open 
Access  Transmission  Tariff  (the 
"compliance  TaryT'). 

As  requked  by  the  Commission's 
Order  No.  888-A,  ^m  Compliance  Tariff 
inccnporates  chaages  to  the  OVEC 
System's  Open  Access  Transmission 
Tariff  filed  with  the  Commisaion  on  July 
9. 1996.  The  requested  effisctive  date  of 
the  Compliance  TtriB  is  September  7. 
1997,  sixty  (60)  days  after  the  date  of  the 
O^^C  Syttnn's  fiU^ 

Copies  of  die  filing  were  served  upcm 
the  OVEC  System's  jiuisdictioBal 


customers  and  upon  each  state  public 
service  commission  with  retail  rate 
jurisdiction  over  such  customers. 

Any  person  desiring  to  be  hrard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  18, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LotoD.Caahril. 
Secretary. 
(FR  Doc.  97-29808  Hied  11-12-97;  8:45  am] 

MLUNQ  coot  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
coiMMaaion 

IDodBM  Noe.  ECOt-tt-OOt  and  EMi-ie8»- 
007] 

Pacific  Qm  and  Elaetrle  Company.  San 
DIage  Gas  &  Elactrlc  Company,  and 


NottcaofFHInga 

Novmibar  8. 1997. 

Take  notice  that  on  Oct<4ier  31, 1997, 
the  California  Powot  Exchange 
Corporation  (PX).  tendered  for  filing  a 
pro  fonna  agreement  and  PX  protocols 
that  it  had  cc»nmitted  to  file  vrlth  the 
Conunission  by  November  1, 1997.  In 
addition,  the  PX  submitted  proposed 
amendments  to  the  PX  Tariff.  The  PX 
states  that  certain  of  these  protocols  and 
proposed  tariff  changes  are  submitted 
for  informational  purpoeee. 

Any  person  deauing  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  acconlaBce  with  Rules  211  xx 
214  of  the  Commissi(»'s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protesto  should  be  filed  on  or  before 
November  21, 1997.  Filings  must 
include  a  one  page  executive  summary. 

Protests  filed  with  the  QHnmission 
wiU  be  considered  by  it  in  determining 
the  afqwopriate  acti<m  to  be  taken  but 
will  not  serve  to  make  the  protestants 


parties  to  the  proceeding.  Any  person 

wishing  to  become  a  party  must  file  a 

motion  to  intervene.  Copies  of  this  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CashaU, 

Secretary. 

(FR  Doc.  97-29803  Filed  11-12-97;  8:45  ami 

BtUMQ  OOOC  S717.01-H 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaalon 


[Docket  Noa.  EC96-10-007, 
006.  etd.] 


Pacific  Gaa  and  Electric  Company.  San 
DIago  Gaa  A  Electric  Company,  and 
SouHMm  Callfomla  Ediaon  Company, 
atal.;NoticaalRling8 

November  6, 1997. 

Take  notice  that  on  October  31. 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  San  Diego  Gas  and  Electric 
Company  (SDG&E),  and  Southern 
California  Edison  Company  (Edison), 
(collectively  "the  Companies"),  and  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
several  filings  related  to  the  pro  forma 
reliability  Must-Rim  Agreements 
contained  in  Exhibit  G  of  the  ISO 
Operating  Agreement  and  Tariff. 

Docket  Nos.  EC96-1 9-007  and  ER9S- 
1863-008 

In  Docket  No.  EC96-1 9-007  and 
ER96-1663-008,  die  ISO  filed 
amendments  to  the  pro  fornm  reliability 
Must-Rim  Agreements  contained  in 
Exhibit  G  of  die  ISO  Operating 
Agreement  and  Tariff.  The  ISO  requests 
that  these  amendments  be  considered 
with  the  reliability  Must-Run 
Agreement  rate  filings  of  the 
Companies,  filed  on  October  31. 1997. 

Docket  No.  ER98-^9S-000 

In  Docket  No.  ER96^9S-000.  PGftE 
tendered  for  filing  a  proposed  Must-Run 
Agreement  and  Cost  support  finr  rates 
ixtcluded  in  schedides  to  the  Agreement 
PGftE  requests  that  this  filing  be  made 
effective  by  January  1, 1996,  to  enable 
the  ISO  to  provide  transmission  service 
using  the  (tispatch  of  reliability  must- 
lUB  generatii^  units  covered  t^  this 
Aneement  when  needed. 

PGftE  states  that  this  filing  is  a  further 
part  of  the  comprehensive  restructuring 
I»oposal  for  the  Califconia  electric 
power  industry  whose  implementation 
relies  on  several  rate  schedides  filed  and 
to  be  filed  with  the  Ccmunission. 
According  to  PGftE.  the  Agreement 
authorizes  the  ISO  to  dispatch,  for 
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energy  or  specified  ancillary  services, 
certain  steam  thermal,  geothermal  and 
hydroelectric  generating  facilities 
owned  and  operated  by  PG&E,  when 
needed  to  assure  reliable  service.  PG&E 
states  that  this  dispatch  will  nonnally 
be  necessary  when  a  local  transmission 
constraint  limits  the  ability  of  the  ISO 
to  transmit  enough  energy  or  ancillary 
services  available  from  successful  bids 
into  the  California  Power  Exchange  (PX) 
to  serve  load  in  certain  areas  with 
transmission  constraints. 

Docket  No.  ER98-49e-OO0 

In  Docket  No.  ER98-496-000,  SDG&E 
tendered  for  filing  the  terms  and 
conditions,  including  rates  and 
performance  criteria  of  SIXi&E's 
proposed  Master  Must  Run  Agreement 
to  be  entered  into  with  the  ISO.  SDG&E 
requests  that  the  filing  be  made  effective 
subject  to  refund  within  60  days  of  this 
filing  but  no  later  than  January  1,  1998. 

SE)G&£  states  that  the  proposed  filing 
is  intended  to  implement  a  portion  of 
the  comprehensive  restructxiring  of  the 
California  electric  industry  proposed  in 
Docket  Nos.  EC96-1 9-000  and  ER96- 
1663-000.  SDG&E  further  states  that  the 
proposed  filing  would  establish  the 
rates,  terms,  and  conditions  under 
which  it  will  provide  energy  and 
ancillary  services  to  the  ISO  as 
necessary  to  ensure  reliability  of  the  ISO 
controlled  grid. 

Docket  No.  ER98-441-000 

In  Docket  No.  ER98-441-O00,  Edison 
filed  six  Must-Run  Agreements, 
applicable  to  Edison's  six  must-run 
facilities.  Edison  requests  that  the 
proposed  filing  be  made  effective  on  the 
date  that  the  PX  commences  operations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  or  Practice  and 
Procedure  (18  CFR  §§  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  21, 1997. 
Filings  must  include  a  one  page 
executive  summary. 

Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoisaCaahril. 
Secntaiy. 

(PR  Doc  97-29804  Filed  11-12-97;  8:45  am] 
BiLUNG  cooe  «n7-01-ll 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  Nos.  EC9fr-1»-008  and  ER9»-16e3- 
009] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  A  Electric  Company  and 
Southern  California  Edison  Company; 
Notice  of  Rllngs 

November  6, 1997. 

Take  notice  that  on  October  31, 1997, 
the  California  Independent  System 
Corporation  (ISO),  tendered  for  filing 
pro  forma  agreements  and  ISO  protocols 
that  it  had  committed  to  file  with  the 
Commission  by  November  1, 1997.  In 
addition,  the  ISO  submitted  proposed 
amendments  to  the  ISO  Operating 
Agreement  and  Tariff.  The  ISO  states 
that  certain  of  these  protocols  and 
proposed  tariff  changes  are  submitted 
for  informational  purposes. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filings  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  21. 1997.  Filings  must 
include  a  one  oage  executive  summary. 

Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  take  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LojsD.CmImU. 
Secretary. 

[FR  Doc.  97-29805  Filed  11-12-97;  8:45  am) 
■LUNQ  OOOC  t717-01-M 


DEPARTMENT  OF  ENERGY 

FEDERAL  BUERGY  REGULATORY 
COMMISSION 

[Prolect  No.  2042-OOq 

Pul>lic  Utility  District  No.  1  of  Pend 
Oreille  County,  Washington;  Notice  Of 
Application  For  Approval  of  Contracts 
For  The  Sale  Of  Power  for  A  Period 
Extending  Beyond  The  Term  of  Ttie 
License 

November  6, 1997. 

On  October  3, 1997,  pursuant  to 
Section  22  of  the  Federal  Power  Act,  16 
U.S.C  S815,  Public  Utility  District  No. 


1  of  Pend  Oreille  County,  Washington 
(Pend  Oreille),  filed  an  application 
requesting  Commission  approval  of  a 
contract  for  the  sale  of  power  bora  the 
Box  Canyon  Project  No.  2042  for  a 
period  extending  approximately  three 
and  one-half  years  beyond  the  January 
30,  2002  expiration  date  of  the  license. 
The  project  is  located  on  the  Pend 
Oreille  River  in  Pend  Oreille  County. 
Washington. 

Section  22  provides  that  contracts  for 
the  sale  and  delivery  of  power  for 
periods  extending  beyond  the 
termination  date  of  a  license  may  be 
entered  into  upon  the  joint  approval  of 
the  Commission  and  the  appropriate 
state  public  service  commission  or  other 
similar  authority  in  the  state  in  which 
the  sale  or  delivery  of  power  is  made. 
Pend  Oreille  states  in  its  application 
that  Commission  approval  of  the  power 
sales  contract  is  in  the  public  interest 
because  the  contract  permitted  Pend 
Oreille  to  finance  the  construction  of  the 
project  when  it  did  not  have  the 
necessary  credit  rating  to  do  so 
independentiy. 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211  and 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  and  other 
comments,  but  only  those  who  file  a 
motion  to  intervene  may  became  a  party 
to  the  proceeding.  Comments,  protests, 
or  motions  to  intervene  must  be  filed  by 
(the  30th  day  following  publication  of 
this  notice  in  the  Feder^  Register); 
must  bear  in  all  capital  letters  the  tiUe 
"COMMENTS."  "PROTEST."  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  "Project  No.  2042." 
Send  the  filings  (original  and  14  copies) 
to:  The  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.  Washington.  D.C.  20426.  A 
copy  of  any  filing  must  also  be  served 
upon  each  representative  of  the  licensee 
specified  in  its  application. 
Lois  D.  CaaheU, 
Secretary. 

[FR  Doc.  97-29606  Filed  11-12-97;  8:45  am) 
BHJJNQ  cooE  anr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-146-00S] 

U-TOffsttore  System;  Notice  of 
Compliance  Rling 

November  6, 1997. 

Take  notice  that  on  November  3, 
1997,  U-T  Offshore  System  (U-TOS). 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Third  Revised  Volume  No.  1. 
the  following  tariff  sheets  to  be  effective 
November  1. 1997: 

Sub  Seventh  Revised  Sheet  No.  73 
Sub  Second  Revised  Sheet  No.  73A 
Sub  First  Revised  Sheet  No.  73B 

U-TOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  October  24. 1997.  letter 
order  in  the  captioned  proceeding 
regarding  Order  No.  587-C  The  above 
mentioned  letter  order  indicated  that  a 
number  of  the  standards  did  not  reflect 
the  correct  version  number  set  forth  in 
Section  284.10(b)  of  the  regulations, 
with  the  exception  of  the  Electronic 
Delivery  Mechanism  Standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisD.C^ball. 
Secnlaiy. 

[FR  Doc.  97-29809  Filed  11-12-97;  8:45  am) 
BauNQ  oooe  ctit-ai-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP96-6S5-001  and  CP97-291- 

000,  ef  a/. 

Destin  Pipeline  Company,  LLC.  and 
Southern  Natural  Gas  Company; 
Notice  of  Availability  of  tha  Rnal 
Environmental  Impact  Statement  for 
the  Proposed  Destin  Pipeline  Project 

November  6, 1997. 

The  staff  of  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  has 
prepared  a  final  envinmmental  impact 
statement  (FEIS)  on  the  natural  gas 
pipeline  facilities  proposed  by  Destin 
Pipeline  Company,  L.L.C  and  Southern 
Natural  Gas  Company  in  the  above- 
referenced  dockets  and  referred  to  as  the 
Destin  Pipeline  Project. 

The  staff  prepared  the  FEIS  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act  The  staff 
concludes  that  approval  of  the  proposed 
project,  vnXh  appropriate  mitigating 
measures,  would  have  limited  adverse 
enviroiunental  impact. 

The  FEIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  the  central  Gulf  of 
Mexico  and  Mississippi: 

•  a  total  of  about  215.5  miles  of  36-,  30- 
,  and  16- inch-diameter  interstate  pipeline, 
consisting  of  75.6  miles  ofbhore  pipeline  and 
139.9  miles  of  onshore  pipeline; 

•  about  27,078  hcHsepower  of  new 
compression  at  two  new  compressor  stations; 

•  seven  new  meter  stations;  and 

•  associated  aboveground  facilities, 
including  a  liquids  slug  catcher,  and  ofEshore 
gathering  platform,  and  a  related 
nonjurisdictional  gas  processing  plant 

The  purpose  of  the  proposed  facilities 
is  to  transport  up  to  1  bilhon  cubic  feet 
per  day  of  natnral  gas  from  the 
development  of  new  ofbhore  deepwater 
production  areas  in  the  central  Gulf  of 
Mexico  to  interconnections  with  six 
major  interstate  pipelines  in 
Mississippi.  The  proposed  fecilities 
would  provide  a  new  natural  gas 
transportation  infrastructure  ^tuX  wotdd 
avoid  the  overburdened  pipeline 
systems  in  southeastern  Louisiana. 

The  FEIS  will  be  used  in  the 
regulatory  decision-making  process  at 
the  FERC  and  may  be  presented  as 
evidentiary  material  in  formal  hearings 
at  the  FERC.  While  the  period  for  filing 
interventions  in  this  case  has  expired, 
motions  to  intervene  out-of-time  can  be 
filed  with  FERC  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214(d).  Further, 
anyone  desiring  to  file  a  protest  with  the 


FERC  should  do  so  in  accordance  with 
18  CFR  385.211. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission.  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE. 
Washington.  D.C.  20426.  (202)  208- 
1371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Branch  identified  above. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state,  and  local  agencies, 
public  interest  groups,  interested 
individuals,  newspapers,  and  parties  to 
this  proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
McKee  in  the  Commission's  Office  of 
External  Affairs,  at  (202)  208-1088. 
LoisD.CadMU 
Secntary. 

(FR  Doc  97-29802  Filed  11-12-07;  8:45  am] 
■MJJNQ  COOE  t717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Amendment  of  Ucenae 

November  6, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/AppZicatk>n.- Amendment 
of  license. 

b.  Project  No:  2170-008. 

c.  Date  Filed:  May  27,  1997. 

d.  Applicant:  Cbugach  Electric 
Association,  Inc. 

e.  Name  of  Project:  Cooper  Lake. 

f.  Location:  On  the  Cooper  Creek, 
Copper  Lake,  and  Kenai  Lake  on  Kenai 
Peninsula,  in  the  vicinity  of  Cooper 
landing,  Alaska. 

g.  PUed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a>-825(r). 

h.  Applicant  Contact:  Burke  Wick, 
Chugach  Electric  Association,  Inc.,  5601 
Minnesota  Drive,  P.O.  Box  196300, 
Anchorage,  Alaska  99519-6300,  Tel: 
(907) 563-7494. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202) 219-2665. 

j.  Comment  Date:  Decembw  22. 1997. 

k.  Description  of  Amendment: 
Licensee  proposes  to  increase  the 
spillway  capacity  to  allow  passage  of 
the  probable  maxinxum  flood  (PMF). 
The  proposed  work  consists  of  installing 
a  4.5-ft-high  sheetpile  parapet  wall 
along  the  crest  of  the  dam.  The  spillway 
channel  will  be  deepened  and  the 
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spillway  crest  elevation  will  be  reduced 
from  1.210  ft  to  1.206  ft.  This  will  allow 
raising  the  operating  pool  level  of  the 
lake  to  1,206  ft. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
bitervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  hefore  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  the  Project  Number  of  the 
particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Fedei^ 
Energy  Regulatory  Commission,  88& 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  AppUcant 
specified  in  the  particular  application. 

D.2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  any  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conmients.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
LoteaCMhell. 
Secretajy. 

(FR  Doc.  97-29807  Filed  11-13-97;  8:45  am] 
MLUNO  OOOC  triT-ftt-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«9206] 

Proposed  Settlement;  Municipal  Solid 
Waste  Landfills  NSPS  and  EG 
UtigaUon 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act.  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement  in 
National  Solid  Wastes  Management 
Association  v.  Browner,  et  al..  No.  96- 
1152  tD.C.  Cir).  This  case  involves  a 
challenge  to  EPA's  rule  entitled 
"Standards  of  Performance  For  New 
Stationary  Sources  and  Guidelines  for 
Control  of  Existing  Sources:  Municipal 
Solid  Waste  Landfills,"  issued  on  March 
12,  1996.  61  FR  9905  (March  12,  1996). 
The  major  action  the  Environmental 
Protection  Agency  ("Agency")  would 
take  under  this  proposed  settlement 
would  be  to  propose  a  subpart-specific 
definition  of  the  term  "modification"  for 
landfills.  Under  this  definition,  the  term 
"modification"  would  be  defined  solely 
for  landfills  as  any  increase  in  the 
permitted  volume  design  capacity  of  the 
landfill,  by  either  vertical  or  horizontal 
expansion.  EPA  believes  this  definition 
is  consistent  with  the  existing  definition 
of  modification  foimd  at  40  CFR  60.14 
and,  in  particular,  is  consistent  with  the 
exemption  at  40  CFR  60.14(e)  for 
modifications  that  do  not  require  a 
capital  expenditure.  Other  actions  to  be 
taken  under  the  proposed  settlement 
include  a  number  of  technical 
corrections  and  clarifications,  including 
a  clarification  of  the  timing  of  Title  V 
permitting  obligations  for  sources 
subject  to  the  rule. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement 
from  persons  who  were  not  named  as 
parties  to  the  litigation  in  question.  The 
Agency  or  the  Department  of  Justice 
may  withhold  or  withdraw  consent  to 
the  proposed  settlement  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Copies  of  the 
settlement,  which  includes  a  draft 
rulemaking  proposal  as  an  attachment, 
are  available  from  Samantha  Hoolu,  Air 
And  Radiation  Division  (2344).  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  S.W.. 


Washington,  D.C.  20460,  (202)  260- 
3804.  Written  comments  should  be  sent 
to  Michael  Goo,  Air  and  Radiation 
Division,  Office  of  General  Counsel. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  S.W.,  Washington.  D.C. 
20460  and  must  be  submitted  on  or 
before  December  15. 1997. 

Copies  of  the  settlement  also  are 
available  through  the  Technology 
Transfer  Network  ("TTN"),  which  is  an 
Agency  electronic  bulletin  board  that 
may  be  accessed  by  dialing  (919)  541- 
5472  for  up  to  a  14,400  baud  modem; 
this  service  is  free  except  for  the  cost  of 
the  phone  call.  The  TTN  is  also 
available  on  the  Internet  (access:  http7 
/ttnwww.rtpnc.epa.gov).  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5472. 

Dated:  November  6, 1997. 
Jonathan  Z.  Cannon, 

General  Counsel. 

[FR  Doc.  97-29857  Filed  11-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6920-7] 

Agency  Infonnation  Collection 
Activities;  0MB  Responses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciirrently  valid  OMB  control  ntimber. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responaes  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  0234.06;  Performance 
Evaluation  Studies  on  Water  and 
Wastewater  Laboratories;  was  approved 
09/30/97;  OMB  No.  2080-0021;  expires 
09/30/2000. 

EPA  ICR  No.  1791.01;  Establishment 
of  Drinking  Water  Intake  No  Discharge 
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Zone(s)  under  Clean  Water  Act;  was 
approved  10/20/97;  OMB  No.  2040- 
0187;  expires  10/31/2000. 

EPA  ICR  No.  1815.01;  Small  Business 
Compliance  Assistance  Centers;  was 
approved  10/22/07;  OMB  No.  2020- 
0010;  expires  10/31/2000. 

EPA  ICR  No.  1414.03;  Hazardous 
Organic  NESHAP  (HON)— NESHAP 
Subparts  F,  G.  H,  and  I;  was  approved 
05/30/97;  OMB  No.  2060-0282;  expires 
05/31/2000. 

EPA  ICR  No.  1695.03;  Amendment  to 
the  Information  Collection  Request; 
Emission  Standards  for  New  Non-road 
Spark-Ignition  Engines;  was  approved 
11/03/97;  OMB  No.  2060-0338;  expires 
11/30/2000. 

EPA  ICR  No.  0011.09;  Selective 
Enforcement  Auditing  and 
Recordkeeping  Requirements  for  On- 
Highway  HDE,  Non-road  Compression 
Ignition  Engines,  and  On-Highway 
Ught-Duty  Vehicles  and  Light-Ehity 
Trucks;  was  approved  11/03/97;  OMB 
No.  2060-0064;  expires  08/31/99. 

EPA  ICR  No.  1664.04;  Compression 
Ignition  Non-Road  Engine  Certification 
Application;  was  approved  11/03/97; 
OMB  No.  2060-0287;  expires  11/30/ 
2000. 

EPA  ICR  No.  1826.01:  hiformation 
Collection  for  Equipment  Manufacturer 
Flexibility;  was  approved  11/03/97; 
OMB  No.  2060-0369;  expires  11/30/ 
2000. 

EPA  ICR  No.  0282.10;  Emission  Defect 
Information  and  Voltmtary  Emission 
Recall  Report;  %vas  approved  11/03/97; 
OMB  No.  2060-0048;  expires  7/31/99. 

EPA  ICR  No.  0095.10;  Precertification 
and  Testing  Exemption  Reporting  and 
Recordkeeping  Requirements;  was 
approved  11/03/97;  OMB  No.  2060- 
0007;  expires  07/31/09. 

OMB  Disapproval 

EPA  ICR  No.  1821.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Steel  Pickling;  was 
disapproved  by  OMB  10/28/97. 

Dated:  November  6, 1997. 
Joseph  Batar. 

Division  Director,  Regulatory  btfonnation 

Division. 

(FR  Doc.  97-29858  Filed  11-12-97;  8:45  am) 
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ACTION:  Notice  of  proposed  settlement 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6«22-11 

Proposad  SatMamant  Involving  EPA 
and  tha  Loaf  Company 

AGENCY:  Environmental  Protection 
Agency. 


r:  Under  Sections  104, 106(a)^ 
107  and  122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  the  United 
States  Environmental  Protection  Agency 
(EPA)  has  offered  to  Potentially 
Responsible  Parties  (PRPs);  the  Loef 
Company.  Inc.,  a  debtor-in-possession 
in  bankruptcy  case  no.  96-31517 
pending  before  the  United  States 
Bankruptcy  Court  for  the  Middle 
District  of  Georgia  (Bankruptcy  Court], 
Robert  L.  Blumbeig,  Frederick  J.  Loef, 
and  Sarah  G.  Loef;  an  Agreement  for 
Recovery  of  Response  Cost  at  the 
Interstate  Leed  Company  Superfund  Site 
(ILCO)  in  Leeds,  Alabama,  and  the  Sapp 
Battery  Superfimd  Site  (Sapp  Battery)  in 
AUord,  Florida.  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  (30)  days.  EPA  may 
withdraw  fiom  or  modify  the  Agreement 
if  comments  received  disclose  fects  or 
considerations  which  indicate  that  the 
proposed  settiement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  Waste 
Management  Division,  U.S.  EPA,  Region 
4,  61  Forsyth  St.,  Atlanta,  GA  30303, 
404-562-8887. 

Written  comments  may  be  submitted 
to  Mrs.  Kim  Dao  Vu  at  the  address  above 
within  30  days  of  the  date  of 
publication. 

Dated:  November  4, 1997. 
Anita  Davis, 

Acting  Chief,  Programs  Sendees  Brandi, 

Waste  Management  Division. 

(PR  Doc  97-30017  Piled  11-12-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
Sunshina  Act  Maaling 

AQB«CY  HOLOMQ  THE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  11:00  ajn.,  Monday. 

November  17, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W..  Washington,  D.C.  20551. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1998  Federal  Reserve 
Bank  officer  salary  structure 
adjustments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reessignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 


3.  Any  items  carried  forward  bom  a 
previotisly  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http-J/ 
www.bog.£rb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedtual  and  other  information  about 
the  meeting. 

Dated:  November  7. 1997. 
JaaBifn-MokMoa, 

Depu  ty  Secretary  of  the  Board. 

(FR  Doc.  97-29963  Filed  11-7-47;  5:11  pmj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

ConHniaaion  of  Dietary  Supplamant 
Labais:  Notioa  of  MaaUng  *10 

AQBICY:  Office  of  Disease  Prevention 
and  Health  Promotion,  HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  providing 
notice  of  the  tenth  meeting  of  the 
Commission  on  Dietary  Supplement 
Labels. 

DATES:  The  Commission  intends  to  hold 
a  brief  meeting  on  November  24, 1997, 
beginning  about  1:30  p.m.  E.S.T.,  or 
shortly  thereafter,  at  the  HHS 
Auditorium,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  DC  20201.  The 
meeting  is  open  to  the  public;  seeting  is 
limited. 

FOR  FURTHBt  INFORMATION  CONTACT: 
Kenneth  D.  Fisher,  Ph.D.,  Executive 
Director,  Commission  on  Dietary 
Supplement  Labels,  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  H.  Humphrey  Building, 
200  Independence  Ave.  S.W., 
Washington,  D.C  20201,  (202)  690- 
7102. 

SUPPL0*BITARY  MFORMATION:  Public 
Law  i03-417.  Section  12,  authorized 
the  establishment  of  a  Commission  on 
Dietary  Supplement  Labels  whose  seven 
members  have  been  appointed  by  the 
President  The  appointments  to  the 
Commission  by  the  President  and  the 
establishment  of  the  Commission  by  the 
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Secretary  of  Health  and  Human  Services 
reflect  the  commitment  of  the  President 
and  the  Secretary  to  the  development  of 
a  sound  and  consistent  regulatory  policy 
on  labeling  of  dietary  supplements. 

The  Commission  is  charged  with 
conducting  a  study  and  providing 
recommendations  for  regulation  of  label 
claims  and  statements  for  dietary 
supplements,  including  the  use  of 
supplemental  literature  in  connection 
with  their  sale  and,  in  addition, 
procedures  for  evaluation  of  label 
claims.  The  Commission  is  evaluating 
how  best  to  provide  truthful, 
scientifically  valid,  and  non-misleading 
information  to  consumers  in  order  that 
they  may  make  informed  health  care 
choices  for  themselves  and  their 
fiunilies.  The  Commission's  report  may 
include  recommendations  on 
legislation,  if  appropriate  and  necessary. 

The  purpose  of  Meeting  #10  is  to 
announce  the  completion  and  public 
availability  of  the  Final  Report  of  the 
Commission.  The  meeting  agenda  will 
include  approval  of  the  minutes  of  the 
previous  meeting  and  follow-up 
activities  to  be  undertaken  by  the  staff. 

The  meeting  is  open  to  the  public; 
however  seating  is  limited.  If  you  %vill 
require  a  sign  language  interpreter, 
please  call  Sandra  Saunders  (202)  690- 
7102  by  4:30  p.m.  E.S.T.  on  November 
14, 1997. 

Dated:  November  5. 1997. 
Sasaane  A.  Stoiber, 

AetkigDeputy  Assistant  Secretary  for  Health 
(Dhemte  Prevention  and  Ueatth  Promotion), 
V.S.  Department  ofHaaJtb  attd  Human 

O0JVVC8S. 

(FR  Doc.  97-29872  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  Commission  on  Consumer 
Protsctfon  and  Quality  in  the  Haaltti 
Cara  Industry;  Ptotics  of  Public  Masting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92—463,  notice  is  hereby  given 
of  the  meeting  of  the  Advisory 
Commission  on  Consiuner  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  open  to 
the  public,  limited  only  by  the  space 
available. 

Place  of  Meeting:  William  Natcher 
Conference  Center,  National  Institutes  of 
Health  (Building  45),  45  Center  Drive. 
Bethesda,  MD  20892.  Exact  locations  of 
the  sessions  will  be  available  at  the 
conference  center  and  on  the 
Commission's  web  site, 
"www.hcqualitycommi8sion.gov". 


Times  and  Dates:  The  public  meeting 
will  span  two  days.  On  Tuesday, 
November  18, 1997,  the  subcommittee 
break-out  sessions  will  take  place  from 
8:30  a.m.  imtil  4:30  p.m.  On 
Wednesday,  November  19, 1997,  the 
general  plenary  session  will  begin  at 
8:00  a.m.  and  it  will  continue  until  4:00 
p.m. 

Purpose/ Agenda:  To  hear  testimony 
and  continue  formal  proceedings  of  the 
Commission's  three  (3)  remaining 
subcommittees  (Subcommittee  on 
Consumer  Rights  has  completed  its 
work).  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person:  For  more  information, 
including  substantive  program 
information  and  sxmunaries  of  the 
meeting,  please  contact:  Edward  (Chip) 
Malin.  Hubert  Humphrey  Building. 
Room  118F,  200  Independence  Avenue, 
SW.,  Washington.  DC  20201;  |202/20&- 
3333). 

Dated:  November  5, 1997. 
Janet  Conigan, 

Executive  Director,  Advisory  Commission  on 
Consumer  Protection  and  Quality  in  the 
Health  Care  Industry. 
[FR  Doc  97-29873  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agancy  for  Haalth  Cara  Policy  and 
Raaaarch 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research.  HHS. 
AcnoH:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  is  planning  to 
request  the  Office  of  Management  and 
Budget  (0^fB)  to  allow  a  proposed 
information  collection  of  the  "Medical 
Expenditure  Panel  Survey  Household 
Component  (MEPS-HC)— Panels  3  and 
4."  In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)).  AHCPR 
invites  the  public  to  comment  on  this 
proposed  information  collection. 

Ttiis  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  September  8. 1997  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment 
DATES:  Comments  on  this  notice  must  be 
received  by  December  15, 1997. 


ADDRESSES:  Written  comments  should 
be  submitted  to  the  0MB  Desk  Officer 
at  the  following  address:  Allison  Eydt, 
Human  Resoiuces  and  Housing  Branch, 
Office  of  Information  and  Regulatory 
Affairs,  OMB;  New  Executive  Office 
Building,  Room  10235;  Washington, 
20503. 

All  comments  will  become  a  matter  of 
public  record. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ruth  A.  Celtnieks,  AHCPR  Reports 
Qeerance  Officer,  (301)  594-1406,  ext 
1497. 

SUPPLEMENTARY  INFORMATION: 

Propoaed  Pfo|ect 

"Medical  Expenditure  Panel  Survey 
Household  Component  (MEPS-HC)— 
Panels  3  and  4." 

The  AHCPR  is  planning  to  conduct  an 
annual  panel  survey  of  U.S.  households 
to  collect  information  on  a  variety  of 
measures  related  to  health  status,  health 
insurance  coverage,  health  care  use  and 
expenditures,  and  sources  of  payment 
for  health  services.  Each  panel  consists 
of  a  nationally  representative  sample  of 
U.S.  households  who  remain  in  KCEPS 
for  two  consecutive  years  of  data 
collection.  The  first  two  panels  of  MEPS 
began  in  1996  and  1997.  Panels  3  and 
4  of  the  MEPS-HC  begin  in  1998  and 
1999,  respectively.  The  MEPS-HC  is 
{ointly  sponsored  by  the  AIK3'R  and  the 
National  Center  for  Health  Statistics 
(NCHS).  It  will  be  conducted  using  a 
sample  of  households  selected  from 
households  which  responded  to  the 
National  Health  Interview  Survey 
(NHIS)  sponsored  by  NCHS.  The  NHIS 
is  a  household  survey  which  collects 
health  related  data  from  approximately 
50,000  households  and  110,000  people. 
Due  to  the  Department  of  Health  and 
Human  Services  (HHS)  efforts  to 
integrate  survey  data  collection 
activities,  the  NHIS  is  used  as  the 
sampling  frame  for  the  MEPS  and 
several  other  surveys. 

Data  to  be  collected  from  each 
household  include  detailed  information 
on  demographics,  health  conditions, 
current  health  status,  utilization  of 
health  care  providers,  charges  and 
payments  for  health  care  services, 
medications,  employment,  and  health 
insurance.  Subject  to  AHCPR  and  NCHS 
confidentiality  statutes,  data  Mrill  be 
made  available  through  publications, 
articles  in  major  journals  as  well  as 
public  use  data  files.  The  data  are 
intended  to  be  used  for  purposes  such 
as: 

•  Generating  national  estimates  of 
individual  and  family  health  care  use 
and  expenditures,  private  and  public 
health  insurance  coverage,  and  the 
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availability,  costs,  and  scope  of  private 
health  insurance  benefits  among 
Americtuis; 

•  Examining  the  effects  of  changes  in 
how  chronic  care  and  disability  are 
managed  and  financed; 

•  Evaluating  the  growing  impact  of 
managed  care  and  of  enrollment  in 
different  types  of  managed  care  plans; 
and 

•  Examining  access  to  and  costs  of 
health  care  for  common  diseases  and 
conditions,  prescription  drug  use.  and 
other  health  issues. 

Statisticians  and  researchers  will  use 
these  data  to  make  important 
generalizations  on  the  civilian 
noninstitutionalized  population  of  the 
United  States,  as  well  as  to  conduct 
research  in  which  the  family  is  the  unit 
of  analysis. 

Method  of  Collection 

The  data  will  be  collected  using  a 
combination  of  modes.  For  example,  the 
AHCPR  intends  to  introduce  study 
participants  to  the  survey  through 
advance  mailings.  The  first  contact  will 
provide  the  household  With  information 
regarding  the  importance  and  uses  of 
the  information  obtained.  The  AHCPR 
will  then  conduct  five  (in-person) 
interviews  with  each  household  to 
obtain  health  care  use  and  expense  data. 
LasUy,  the  AHCPR  will  conduct  one 
telephone  interview  with  each 
household  to  obtain  tax  and  asset 
information.  Data  will  be  collected 
using  a  computer-assisted  personal 
interviewing  method  (CAPI).  In  certain 
cases,  AHCPR  will  conduct  interviews 
over  the  telephone,  if  necessary.  Burden 
estimates  follow: 

Initial  Number  of  Respondents: 
10.000. 

Panel  3: 4800. 
Panel  4:  5200. 

Number  of  Surveyy  Per  Respondent:  6. 

Average  Burden  Per  Respondent:  9.0 
hours. 

Estimated  Burden  Total:  81.100 
hours. 

Panel  3:  39,050  hours. 
Panel  4:  42.050  hours. 

Request  for  Comments 

Comments  are  invited  on:  (a)  the 
necessity  of  the  proposed  collection:  (b) 
the  accuiracy  of  the  Agency's  estimate  of 
burden  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval  of  this  information  collection. 

Copies  of  these  proposed  collection 
plans  and  instruments  can  be  obtained 
from  the  AHCPR  Reports  Clearance 
Officer  (see  above). 

Dated:  November  4, 1997. 
Jolm  M.  Eisenberg, 
Administrator. 

[FR  Doc.  97-29837  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtti  Care  Policy  and 
Rssearoh 

Notice  of  Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2)  annoimcement  is 
made  of  the  following  advisory 
subcommittees  scheduled  to  meet 
during  November  1997: 

Name:  Health  Services  Research 
Initial  Review  Group  (Subcommittees: 
Health  Systems  Research.  Health  Care 
quality  and  Effectiveness  Research, 
Health  Care  Technology  and  Decision 
Sciences,  and  Health  Research 
Dissemination  and  Implementation). 

Date  and  Time:  November  19, 1997, 
8:00  a.m. 

P7ace.-  Bethesda  Hyatt  Hotel,  One 
Metro  Plaza,  Bethesda,  Maryland  20816. 

Open  November  19,  8:00  a.m.  to  8:30 
a.m. 

Closed  for  remainder  of  meetings. 

Purpose:  The  Health  Systems 
Research  Subcommittee  is  charged  with 
the  initial  review  of  research 
applications  relating  to  cost  and 
financing  of  health  care,  health  care 
maiiats,  organizational  and  delivery 
system  issues,  and  the  provider 
workforce.  The  Health  Research 
Dissemination  and  Implementation 
Subcommittee  is  charged  with  the 
initial  review  of  research  applications 
relating  to  behavior  change, 
demonstrations  and  interventions, 
consumer  decision-making, 
disseminaticHi.  health  professional  and 
consumer  education,  and  translation  of 
research  findings.  The  Health  Care 
Technology  and  Decision  Sciences 
Subcommittee  is  charged  with  the 
initial  review  of  research  applications 
relating  to  the  development,  refinement, 
assessment,  cost-effectiveness,  and 
application  of  health  care  technologies. 
The  Health  Care  Quality  and 
Efiiectiveness  Research  Subcommittee  is 
charged  with  the  initial  review  of 
research  applications  relating  to  clinical 
outcomes  and  effectiveness,  quality  and 


cost-effectiveness  of  health  care, 
effectiveness  research,  evidence-based 
medicine,  and  quality  of  care  research. 

Agenda:  The  open  sessions  of  these 
meetings  on  November  19.  from  8:00 
a.m.  to  8:30  a.m.,  will  be  devoted  to 
business  meetings  covering 
administrative  matters  and  reports. 
During  the  closed  sessions,  the 
Subcommittees  will  be  reviewing 
research  and  demonstration  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act.  section  10(d) 
of  5  U.S.C,  Appendix  2  and  5  U.S.C. 
552b(c)(6).  the  Administrator,  AHCPR, 
has  made  a  formal  determination  that 
these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications.  This  information  is 
exempt  from  mandatory  disclosure. 

Anyone  wishing  to  obtain  rosters  of 
members,  minutes  of  the  meetings,  or 
other  relevant  information  should 
contact  Sheila  S.  Simmons.  Committee 
Management  Officer,  Agency  for  Health 
Care  Policy  and  Research,  Suite  400, 
Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland 
20852,  Telephone  (301)  594-1452  exL 
1627. 

Agenda  items  for  all  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  November  4, 1997. 
Jolm  M.  Eiaenbarg. 
Administrator 
(FR  Doc.  97-29836  Filed  11-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Exchange  of  Letters  Belwesn  tlis  Food 
and  Drug  Administration  and  the 
Australian  Therapeutic  Goods 
Administration 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  an  exchange  of  letters  (EOL) 
between  FDA  and  the  Australian 
Therapeutic  Goods  Administration.  The 
purpose  of  the  EOL  is  to  facilitate  the 
exchange  of  documents  and  information 
concerning  a  drug  or  biological 
preparation  that  is  considered  for 
orphan  status. 

DATES:  The  agreement  hecame  effective 
August  12. 1997. 
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FOR  FURTHER  MFORttA-nON  CONTACT: 
Marlene  E.  Haffiier,  Office  of  Orphan 
Products  Development  (HF-35),  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857. 301-827- 
3666. 

SUPPI.EMENTARY  INFORMATION:  It  is  FDA's 
policy  that  EOL's  be  used  in  lieu  of  a 
formal  agreement  when  the  actions 
contemplated  require  only  a  limited 
resource  expenditure  and  do  not  rise  to 
the  significance  of  a  formal  agreement 
For  example,  an  exchange  of  letters 
could  formalize  an  understanding  that 
each  agency  will  provide  the  other  with 
documents  that  are  available  upon 
request  to  any  member  of  the  public. 
Each  letter  should  set  out  only  the 
actions  to  be  carried  out  by  the  agency 
signing  the  letter  and  not  mutual 
considerations.  FDA  uses  the  same 
clearance  for  EOL's  as  it  does  for 
memoranda  of  understanding  (MOU's). 
Therefore,  MOU's  in  accordance  with  21 
CFR  20.108  (c).  which  states  that  all 
%vritten  agreements  and  MOU's  between 
FDA  and  others  shall  be  published  in 
the  Federal  Registar,  the  agency  is 
publishing  notice  of  this  EOL. 

Datsd:  Novombw  5. 1997. 
Wfflii  K.  Hufchfd, 

Associate  ConunisMioner  for  Poiicy 
Coordinatioa. 
The  EOL's  are  set  forth  as  follows: 


August  12. 1907 

Mr.  Terry  Slater 

NatioDAi  Managor 

Tberapmitic  Goods  Administiation 

CoBUDOBweahh  DayitinaBt  of  Health  and 
Faaiily  Sorvica* 

P.O.  Box  100 

Woden  ACT  2eoe 

AUSTRALIA 

Daar  Mr.  Siatec 

The  U.&  Food  awl  Drag  Admiaistratioii  is 
pleased  to  coopaiaas  with  your  govanimeBt 
in  facilitating  the  exchange  of  documents  and 
infonaatioa  concanung  a  drug  or  biological 
preparation  that  your  gorenuaent  is 
considering  for  orphan  product  status.  We 
bope  tJbat  this  cooperation  will  {Mulitate  and 
axpedite  access  to  needed  therapy  far 
Australian  patients  with  rare  diaeaaaa. 

Upon  recpMst  ftum  the  Australian 
Therapeutic  Coous  Adnunistration  (TGA). 
and  to  the  extent  permitted  by  U.S.  law  and 
FDA  regalatiaBS,  and  as  appropriate,  with  the 
parmiaaion  of  the  U.S.  sponsor,  the  FDA 
OCBce  of  Orphan  Products  Davelopawnt 
(OfV)  intmids  to  paavide  to  the  TGA  a  copy 
of  tiw  U.S.  fkiii(piatinn  request  and  review 
perfoflBBed  by  the  OHD  on  a  particular 
product,  whether  such  orphan  itmijaatiny 
request  has  or  has  not  been  granted. 

Upon  request  from  the  TGA.  and  undar  tha 
same  terms  and  conditions  noted  in  the 


preceding  paragraph,  the  Center  for  Drug 
Evaluation  and  Research  (CDER)  or  the 
Center  for  Biologic  Evaluation  and  Research 
(CHER)  intends  to  provide  summary 
information  concerning  evaluation  and 
approval  of  a  particular  product.  OPD 
expects  to  be  receptive  to  requests  for 
assistance  in  seeking  permission  of  the 
sponsor  to  permit  TGA  to  utilize  the 
necessary  information.  We  understand  that 
the  reports  and  information  FDA  provides 
will  form  the  basis  for  a  similar  orphan 
product  evaluation  for  Australia. 

Information  provided  by  FDA  pursuant  to 
this  arrangement  will  be  provided  in 
confidence  to  the  TGA.  The  information  «rill 
be  provided  in  accordance  with  FDA  law  and 
regulations,  including  privacy  and 
confidentiality  requirements,  and  only  with 
assurances  of  TGA's  authority  and 
commitment  to  protect  the  information  ficom 
public  disclosive  in  Australia.  Copies  of 
designation  or  evaluation  reports  will  be 
provided  to  the  TGA  in  conformance  writh 
the  requirements  of  Part  20  of  Title  21,  U.S. 
Code  of  Federal  Regulations,  and  with  the 
written  consent  (where  ap(m>priate)  of  the 
U.S.  sponsor  of  the  designation  request  or 
product  approval  application. 

For  the  purpose  of  coordination,  we 
propose  that  the  respective  liaison  oCBciab 
be: 

For  the  FDA- 
Director.  Office  of  Orphan  ProducU 

Development 
Food  and  Drug  Administiation/HF-35 
SflOO  Fishers  Lane  Room  S-73 
Rockville,  Maryland  20857 
U.S.A. 

Telephone:  301-«27-36«e 
FAX:  301-443-4915 
For  tha  Australian  TGA: 
Director,  Drug  Safety  and  Evaluation  Branch 
Therapeutic  Goods  Administration 
P.O.  Box  100 
Woden.  ACT  28M 
Australia 

Telephone:  61  2  6232  8100 
FAX:  61  2  6232  8140 

To  help  ensure  that  this  information 
exchange  program  works  wrell  and  meets  our 
mutual  needs  and  requiremants.  wa  feel  that 
it  is  important  that  at  appropriate  intervals, 
and  by  mutual  concurrence,  a  discussion  or 
meeting  taka  place  het¥>aan  repiaaantativaa 
of  our  t¥fo  agenciea  to  assesi  the  activitiaa 
and  the  provisions  oiitliBad  in  this  letter. 

We  anticipate  that  these  amogaiBenta  will 
provide  a  sound  basis  on  which  fnrthar 
cooperative  anangements  between  us  on 
products  for  patkmts  %rith  rare  diaeasea  wiM 
davalop. 
Sincerely. 

Mariene  E.  Hafber.  MD.  MP.R 
Rear  Admiral,  United  SUtes  PuUic  Haahh 

Service 
Director,  OfBca  of  Orphan  Productt 

DevelopoMnt 
Mviene  E.  HaffiMr,  MD,  MPH 
Rear  Admiral.  United  States  Public  Heahb 
Service 

Director.  OfBca  of  Orphan  Productt 
Develepaaant 
5800  Fishers  Lane.  HP-3S 
Room  8-73 
Rockville.  MD  20857  USA 


Dear  Dr.  Haffoer 

The  purpose  of  this  letter  is  to  fbrmalisa 
our  agreement  regarding  provision  of 
information  on  orphan  drugs  by  the  U.S. 
Food  and  Drug  Administration  (FDA)  U.S.A. 
to  the  Therapeutic  Goods  Administration 
(TGA).  Department  of  Health  and  Family 
Services,  Australia. 

The  TGA  formally  raquesU  that  the  U.S. 
FDA  provide  orphan  drug  designation  reporto 
and  orphan  drug  evaluation  reporta  to  the 
TGA 

In  the  spirit  of  co-operation,  and  on  behalf 
of  the  TGA,  I  agree  as  follows: 

1.  Follo%ving  receipt  by  the  TGA  of  an 
application  requesting  orphan  drug 
designation  of  a  drug  in  Australia,  the 
TGA  %vill  request  from  the  Office  of 
Orphan  Drugs  Development  a  copy  of  an 
orphan  drug  designation  report  for  the 
drug. 

This  request  will  apply  in  cases  where  the 
drug  has  been  granted  orphan  drug 
designation  in  the  U.S.  or  where  the  drug  has 
been  refused  orphan  drug  designation  in  the 
U.S. 

2.  Following  receipt  by  the  TGA  of  an 
application  to  register  a  product  for 
which  orphan  designation  has  been 
granted  for  the  drug  in  Australia,  the 
TGA  will  request  from  the  U.S.  FDA  a 
copy  of  the  Center  for  Drug  Evaluation 
and  Research  (CDER)  evaluation  reportt 
or  the  Center  for  Biologies  Evaluation 
and  Raaearch  (CBER)  evaluation  report 

This  request  will  apply  in  cases  where  a  drug 
has  been  granted  orphan  drug  designation  in 
the  U.S.  uid  where  an  appUoation  to  register 
a  product  containing  that  drug  in  tha  U.S.  has 
been  approved,  refuised.  or  is  pending. 

3.  It  is  intended  that  where  poaaible.  the 
rapurtt  provided  under  this  arrangement 
will  ferm  the  basis  of  the  evaluation  of 
similar  application  sin  Australia. 
Therefore,  the  reportt  must  be 
sufficiently  complete  to  enaMe 
appropriate  evaluation  of  the  product 

4.  Infnmation  will  be  provided  in 
accordance  with  agency  regulations 
(inn  hiding  ctmfidantiaiity  requirementt). 

5.  Copies  of  designation  repotto  of 
evaluation  leposta  will  be  provided  to 
the  TGA  only  after  tha  written  consent 
of  tha  U.S.  sponsor  of  the  daaignatioo 
request  or  product  registratian 
application  has  been  obtained,  except  as 
ntWwwisw  provided  in  FDA's  legulationa 
diadoaure  (21  CFR  2aae). 

8.  LiaiaoB  oiBcars  for  the  purpoee  of 

nooidinaring  these  proivisions  are  as 

foUours: 
For  the  FDA: 
Director.  Office  of  Orphan  Productt 

Development 
Food  and  Drug  Administration/HF-SS 
5600  Fishers  Lane,  Room  8-73 
Rockville,  Maryland  20857 
U.S.A 

TelephoM:  301-827-3088 
FAX:  301-443-4015 
For  the  TGA: 
Diieciar.  Dr^  Safety  and  Evaiuatioa 

BraKh 
Therapeutic  Goods  Administration 
P.O.  Box  100 
Woden.  ACT  2600 
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Australia 

Telephone:  61  2  6232  8100 

FAX:  61  2  6232  8140 
I  am  confident  the  implementation  of  these 
provisions  Mrill  provide  a  sound  basis  on 
which  to  develop  further  cooperative 
anangementt  between  us  on  orphan  drug 
productt  and  to  work  toMoud  a  reciprocal 
airangement  in  the  foture. 
I  look  forward  to  your  official  confirmation 
these  arrangements  can  be  agreed. 
Yours  sincerely 
Terry  Slater 
National  Manager 
Therapeutic  Goods  Administration 
12  August  1997 

(FR  Doc.  97-29906  Filed  11-12-97;  8:45  am) 

COOC  4ia6-01-F 


DEPAIVTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(DocfcM  No.  97F-e46<q 

Naico  Chomical  Ca;  FHing  of  Food 
AddMvo  Petition 

AOaiCY:  Food  and  Drug  Administiation, 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administiation  (FDA)  is  announcing 
that  Nalco  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  an  emulsifier  blend 
containing  sorbitan  monostearate, 
polyoxyethylene  (20)  sorbitan 
monostearate,  and  polyoxyethylene  (20) 
sorbitan  monolaurate  as  an  anti- 
corrosive  agent  in  boilers  where  steam 
may  contact  food. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  15,  1997. 
AOORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305},  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
RM  FWrnCR  WrOWiATION  CONTACT: 
Martha  D.  Peiperl,  Center  for  Food 


Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St  SW.,  Washington.  DC  20204, 
202-418-3077. 

SUPPLEMBfTARY  MFOfMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7A4540)  has  been  filed  by 
Nalco  Chemical  Co.,  One  Nalco  Center, 
Naperville,  IL  60568-1198.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.310  Boiler  water 
additives  (21  CFR  173.310)  to  provide 
for  the  safe  use  of  an  emulsifier  blend 
containing  sorbitan  monostearate, 
polyoxyethylene  (20)  sorbitan 
monostearate,  and  polyoxyethylene  (20) 
sorbitan  monolaurate  as  an  anti- 
corrosive  agent  in  boilers  where  steam 
may  contact  food. 

'The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
imder  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  E>ockets 
Management  Branch  (address  above)  for 
public  review  and  comment,  interested 
persons  may,  on  or  before  December  15, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  fiirther  announcement  in  the 
Federal  Regiater.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  R^iatar  in  accordance  with  21 
CFR  25.40(cJ. 

Dated:  October  28. 1997. 
AlanM-RnUs, 

Director,  Office  ofPremaiket  AppmvaJ, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-29771  Filed  11-12-97;  8:45  am] 
aNjjNo  CODE  4ia»-ai-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OfWco  of  itiopactor  Oonoral 

Program  Exclualons:  OctotMr  1M7 

AOBICY:  Office  of  Inapector  General, 
HHS. 

ACTION:  Notice  of  program  exclusions. 

During  the  month  of  October  1997, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  ot 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
eSisct  and  also  apply  to  ail  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


SutMect 
lity,  ^e 


City, 


Effective 


Convictlono 


ADEFIHAN.  TITILAYO  O.  MILWAUKEE,  Wl  ... 
ALEXANDER.  EDNA  DENISE.  DEVINE.  TX  ... 
ALLEN,  ANDREW  JACKSON,  WINSLOW,  AZ 

AMICUCCI,  DIANE  CAROL,  CARIWIEL.  NY 

BANDY,  BRIAN  DWAYNE,  ASHLAND,  KY 

BARNES,  DAVIO  L.  HAMMOND.  LA  

BATRA,  KRISHAN  KUMAR.  ODESSA,  FL 


BEAUDOIN,  GERARD  MARCEL  JR,  EGUN  AFB,  FL  „ 

BROWN,  YVONNE,  ROCKVILLE  CENTRE,  NY  

BROYLES,  STEPHEN  R,  TAMPA.  FL  

BUDOE,  MICHAEL  J.  COLUMBIA.  IL 


11/20/97 
11/2(V97 
11/20/97 
11/2097 
11/20/97 
11/2C«7 
11/20/97 
11/20/97 
11/20/97 
11/20/97 
11/20/97 
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Subject 
City.  State 


CASTILLO.  JESUS  N.  ASHLANO,  KY _ - 

CATO.  DEBORAH  ANN.  ATLANTA.  GA 

CHAMRON.  DAVID.  DECATUR,  GA 

CHAN.  SOPHEATEVY,  COACHELLA.  CA  

CHERKAS.  LEONARD  A.  HUNTINGDON  VALLEY.  PA  

CHERKAS  DENTAL  ASSOCIATES,  HUNTINGDON  VALLEY.  PA 

CHRISTIAN.  KELLY  WAYNE.  BEAVER.  WV  

CIGGS.  JIMMY  D.  LAKE  WORTH.  FL 

CONORMAN,  GEORGE  JAMES.  BEAVER.  WV 

CONTE.  JOANNE.  NEW  YORK  CJTY.  NY  

COTOS  PHARMACY.  HIALEAH.  FL  ....„ 

DANLEY.  MELANIE  REBECCA.  ARUNGTON.  TX 

FEINISTEIN,  DAVID  S,  CROSS  RIVER.  NY 

FERRIS,  SAM,  W  PALM  BEACH,  FL 

GAMEZ.  JORGE.  MIAMI.  FL 

GELLER.  STANLEY  J,  SAN  04EQO.  CA 

GIBSON,  RCX3ER  L,  ASHLAND,  KY  

GOLD  COAST  TAXI,  INC.  LAKE  PARK.  FL 

GONZALEZ.  YOHANKA.  MIAMI,  Fl 

GONZALEZ.  RAFAEL.  TEANECK.  NY  — 
GREEN.  TONY  GERALD,  LAKELAND.  FL 

GUZMAN.  CARMEN,  BRONX.  NY 

HALL,  CHARLIEMAE.  ATLANTA.  QA 

HALL,  WAYNE.  ATLANTA.  GA 
HARKLESS.  WILUE  EARL.  ATLANTA.  GA  . 
HATCHER.  KRISTIE,  JUPITER,  FL 


HATHCOCK.  KITTY  ARMED1A,  FORT  WORTH.  TX 

HATHCOCK.  BOBBY  EUGENE.  BEAVER,  WV  

HEALTH  CARE  PROVIDERS  INC,  CHESTERFIELD,  MO 

HERNANDEZ.  EDGAR.  MIAMI.  FL - 

HICKMAN,  MK:hAEL,  CHATTANOOGA,  TN  

HOME  MEDICAL  EQUIPMENT.  INC..  FALSTON,  MO 

HYSON.  BRADFORD  A.  STREET.  MO 

HYSON,  MARY,  BEL  AIR.  MD 

HYSON,  RODNEY  F..  FALSTON.  MD 


GA 


INNOVATIVE  MEDICAL  PRODUCTS  INC.  CHESTERFIELD,  MO 

JOHNSON,  EARL.  STONE  MOUNTAIN,  QA 

JOHNSON.  SHARON.  MARIETTA,  GA 
JOHNSON,  CHARLENE  U  EAST  POINT. 
JONES,  HENRY  LEE,  PINE  BLUFF.  AR 

JONES,  BRENDA  GAIL.  ATLANTA,  QA 

KNK3HT,  FAY  DENISE.  ORLANDO,  FL  „ 

KNK3HT.  LEONARD  ISAIAH.  ORLANDO.  FL  ... 
LAWRENCE.  TERI  TYLER.  PINE  GROVE,  LA 

LEONE.  JOSEPH  J,  MANALAPAN.  NJ  

UM,  MILUAN  K.  PALM  BCH  GARDENS.  FL 
MALONE,  HELEN.  DECATUR.  GA 

MARIN,  PHILIP  G.  ELK  GROVE,  CA 

MARRERO,  MARIA  DEL  CARMAN.  MIAMI,  FL  ._.. 

MARSHALL  GARY  SCOTT,  PEEKSKILL.  NY  

MC8R00M.  WILUAM  DAVID.  G0LDS80R0.  NC 

MCCORMICK.  MELINOA.  SIKESTON,  MO 

MCKISK:.  BELINDA,  ATLANTA.  GA 

MILLBURG.  LAURA  HART.  AUBURN.  IL 

MORALES,  IRIS.  BRONX.  NY 


MORRISON.  WYVETTE  J.  LEXINGTON,  KY 

MOSCH,  PAUL  G.  COUDERSPORT,  PA 

MOSS.  CHARLES  C.  PORTLAND.  OR  „.. 

MUKHTAR.  JUNAID,  ORLANDO,  FL 

MURRAY.  LINDA  SUE  PIERCE,  BOWIE,  TX 

NAWnOCKI,  RAYMOND.  JUPITER,  FL 

OREM  MEDICAL  CORPORATION.  FALSTON,  MO  . 

OTT.  KENNETH  J.  BORON.  CA  _ 

PALMA.  NITA  ALMUETE  PADDIT.  WHITTIER.  CA  . 
PAPPALARDO.  JOSEPH  F.  STATEN  ISLAND.  NY  . 

PAUL.  FITZPATRICK.  BROOKLYN,  NY  

PONDER.  KATHY  ANN,  W  PALM  BEACH.  FL  

PROHIAS.  MARIA  LOURDES,  MARIANNA,  FL  

QUALITY  AMBULANCE  SERVICE,  INC,  ASHLAND,  KY  , 

RAY,  EARL  F.  LENEXA,  KS  _ 

RODRIGUEZ.  AMERICA.  HIALEAH  GARDENS.  FL 
ROGOVE.  JAY  H.  DIX  HILLS.  NY 
ROS.  VANNARA.  WHITTIER.  CA  . 
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SACASAS.  ROBERTO.  MIAMI.  FL  „.. 

SKJONSBERG.  DOLUE.  SEATTLE.  WA  

SLOMAN.  erk:.  waltham.  ma 

SLOMAN,  ROGER  H,  LAKE  PARK,  FL  ._ 

STECKELBERG,  JUDITH  A.  LONE  ROCK,  Wl 

STRAND.  STEVEN  D.  DINUBA,  CA 

SUMP,  CAROLYN  ANN.  CLARINDA,  lA  

SWAN,  ROBERT  N,  HIALEAH.  FL  

TANG.  SARETW,  LONG  BEACH.  CA 

THOMPSON,  JACK  JR,  W  PALM  BEACH,  FL  . 

TORRES,  PEDRO,  NEW  ROCHELLE,  NY 

UY^ENG,  LONG  BEACH.  CA 

VASE.  BLANCA,  MIAMI.  FL  

VASQUEZ,  HUMBERTO,  MIAMI.  FL  

VERGEL,  JANME.  MIAMI.  FL 

WALKER.  JOYCE  OLA,  HOUSTON,  TX ,_ 

WALLACE.  WILLIAM  W,  JACKSONVILLE.  FL 

WARD,  WOOOROW  W,  BUTNER,  NC 

WHITE,  MARGARET  E.  BLAIRS.  VA  

WILLIAMS.  DAVID  L,  BAY  SHORE.  NY 

WORCESTER  UNIVERSITY  PHARMACY,  WORCESTER,  MA 


AROJO.  VAI«LZA,  MARLBORO,  MA 

BB#IETT,  KEVIN  W,  BUFFALO,  NY 

BRUSO,  LAUR^,  CHICOPEE.  MA 

BUTLER,  USA  RUTH,  TWIN  GROVES,  AR 

CARSON.  RODNEY  D.  JOPUN,  MO „_. 

CRAOG,  JOSEPH.  ROCHESTER,  NY 


OANTZLER,  DEBORAH.  HBOELBERG,  MS 

DAVIS,  LATISHA,  LAUREL.  MS  

DUBE,  CALVIN  E,  LEWISTON.  ME 

ESUNGER,  BERTA  C,  SKXJX  CITY,  lA 


FIRESTONE.  MOREY  HARVEY,  W  BLOOMnELO.  Ml 

FONTANEZ,  LINDA,  E  PATCHOGUE,  NY 

FOREMAN,  ROBIN  LYNN  CHASTAIN,  DURANT.  OK  .. 

FOSS.  CATHERINE  E.  FREDERCA,  OE ...... 

POX.  BETTY,  DERMA,  MS  _ 

QAITEa  SHANORA  NICOLE,  SAGINAW,  Ml 

GR«=FIN,  PATRICK  H.  NEW  YORK  CITY,  NY 

QflOCE,  MK>«LLE,  WILMINGTON,  DE 

HARTE,  BRIAN  K,  PENSAOOtA,  FL 

HEROO,  HAROLD  J,  MILWAUKEE,  Wl 


HOYLE.  JACQUELINE  D,  JACKSON,  TN 

JOHNSON.  RICHARO  H,  AIRWAY  HEK3HTS,  WA  . 
JOHNSON.  BRBiOA  CHRISTINE,  PHOENIX.  AZ  .. 

JORDAN.  ROBSrr,  CLEVHANO,  OH 

JORDAN,  JOY  F,  H«J.SBORO,  TX 

KEiSTER,  JERRY,  JACKSONVILLE,  AR 

LOWE.  UNOA  K,  BESSEMER  OTY.  NC 

MARTMEZ.  MARTHA  O,  BIG  LAKE.  TX 

MARTMEZ.  JAY,  ALTUS.  OK 

MCCLOUO.  /WNA  SUE.  NEWPORT.  AR 

MCNEAa  REBECCA.  CAWLMa  IL 

MIOOLETON.  TONJAG.  FAYETTESVILLE.  NC 
PAK3E.  LAKISHA  K.  SWEENY.  TX 


PUROOM,  BERTHA  L  PRITCHETT,  BIRMINGHAM.  AL  . 

RAY,  HENRY  C,  SEATTLE,  WA 

ROBERTS,  DONALD,  STARKVILLE,  MS 

SILVA,  RAY,  HURLEY,  NM 


STEWART,  SUSIE  MAE.  SHREVEPORT.  LA 

THOMPSON,  GENE  A,  SIDNEY,  OH  

TUTOR,  ROBERT  LEE.  TEMPLE,  TX 

VON  SS,  GERALOINE.  SOMERSET.  MA  ..„ 

WATSON,  MARY  ANN.  PORTLAND,  OR 

WNJJS,  VIOA  MARIE.  BALTIMORE.  MO  .w.„ 
YOUNG.  LATONYA,  COMO.  MS 


vVlfVIGOTn  rWf 


ALEXANDER,  BRENDA,  INDIANAPOLIS,  IN 
ATKINS.  VANESSA.  CH»CM30.  IL 
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BIANCHI.  MARIA.  STATEN  ISLAND.  NY 
CHRONIS.  KIM,  CLINTON  TWNSHP.  Ml 
HARRIS.  STEFFENY  T.  CLINTON.  SC  ... 
JOHNSON.  MICHAEL  0.  JACKSON.  TN 

LEVIN.  CHAIA.  PHILADELPHIA.  PA _. 

LYERLA.  JON  R.  GREENVILLE.  IL 


MARTIN.  STELLA.  CLINTON  TWNSHP.  Ml 

MCDONALD,  ROBIN,  PORT  BYRON,  NY „„ 

NAVARRA,  ELIZABETH.  D06BS  FERRY,  NY 

NOE,  ALBERT  D.  JACKSON,  TN  „ 

PflOVENCK),  MICHELLE,  ALBUQUERQUE.  NM 

SARTIANO,  FRANCIS  A,  MADISON,  CT  

SHAFIR,  RITA,  PHILADELPHIA.  PA 

STONE.  MARY  S,  COLLINSVIUE,  VA — 


ConvfdlOfV'ObdmcvOfi  Of  An  InvsstlQ. 


AZAN,  MOHAMMAD.  NEW  YORK.  NY 


bWIUUIMU 


ConvlcMoo* 


ABDUL.  DURRANI.  STERUNG  HGMTS,  M(  ... 
BRAOFIELD.  SHARON  L.  WALLED  LAKE.  Ml 
MUNSON.  ERK;  G.  BIRMINGHAM,  Ml 


ANFENSON,  DOROTHEA  MAE,  GLENOALE.  GA 

ARMSTRONG,  DIANA  U  MURRAY.  KY 

ATWOOO,  RONALD  DWtGHT,  BRISBANE.  CA 

BASCOM.  DELLA  M,  VERGENNES.  VT 

BHARMOTA,  HARJJT  S,  MARK3N,  OH 

BOfllSUK,  LYNN  MARIE.  AKRON,  OH 

BOROWEC.  LAWRENCE  W.  NEWFIELD.  NJ  , 

BOZZO.  LAURA,  NORTH  CANAAN,  CT  

BRAYSHAW.  NORA,  WOOOSJOE.  CA 

BROWN.  IAN  STEVEN,  LOS  ANGELES,  CA  .. 
BROWN,  JIMMIE  RUSSELL,  SANGER  CA  ._ 

BRYANT,  MARY  M,  PUYALLUP,  WA 

BURKETT,  ROX  C.  MODESTO,  CA  

BUSER.  MARCIA  CYN.  MAGALIA,  CA 

CAHALL.  JOSEPH  WILLIAM,  QNCINNATI,  OH  >... 

CAMPBELL,  ALrcE  MARIE.  ROANOKE,  VA 

CHK:K0S.  PATRICK  J,  FELTON,  CA 


CIELO,  PATRIA  CORDERO.  FOSTER  CITY.  GA 

CLEGG,  CHARLES  T,  ANAHEIM,  CA 

COOERRE.  JOHN  DAVID.  BAYSIDE,  NY 

COLLING,  SANDRA  FA  YE.  LAPEER,  Ml  

DELACOSTE.  MARGARET  J.  ANDOVE^  MA  ._.. 
DRYER.  RICGINDA  LYNN.  AHWAHEE.  CA 
EDOLEMAfKIOHNSON.  PATRICIA  ANN,  VISAUA.  CA 

EWERS,  CYNTHIA,  EAST  HADOAM,  CT 

FEENEY.  JAY  L.  PLYMOUTH,  MA  „ 

FELDMAN.  BENJAMIN  J.  RANCHO  MIRAGE,  CA 

FOSTER.  LEBAflON  A,  MOBILE.  AL 

FREEMAN,  TERRY  MITCHELL,  LOS  ANGELES.  CA 

GAiTAN.  ISABEL  M.  SAN  FRANCISCO.  CA 

GELUNGS,  BRIAN,  QUINTON,  VA  _ 

GREEN,  MARK  D.  BOSTON.  MA 

GREENE,  MARIA  A,  WEST  WARWICK.  Rl 

HAHS,  GARY  L.  HESPERIA,  CA 

HARNEDY.  NOREEN  THERESA,  SAN  FRANCISCO,  CA 
HASSARD,  ALEXANDER  DANIEL,  YOUNGSTOWN,  OH 
HAZELT1NE.  LAURIE  KYLE,  CAMBRIDGE,  VT 

HOLLOWAY,  LAWRENCE  M  JR,  FLINT,  Mt 

HRABARCHUK.  EUGENE,  CEDAR  GROVE.  NJ 

ISERMAN,  BARBARA,  ROCKFORO,  MN 

JUAREZ,  JESUS  R,  FRESNO,  CA 

KATZ,  GERALD  S,  LYNN,  MA 

KAZALLA.  SCOTT  M,  TAMARAC.  FL 

KEENAN-FRIDAY.  GERALDINE  L,  MINNEAPOLIS,  MN 
KUTZNER.  ROBERT  RUSSELL.  SANTA  MARIA.  CA  ... 
LAFRANCE,  MELODY  R,  ST  LOUIS  PARK,  mi  _ 
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CA 


LANDAU,  ALLYN  BETH.  SAN  FRANCISCO, 

LAI^.  PAUL  MICHAEL,  ALAMEDA,  CA  

LASKY,  KELLYE  JO  KING,  SAN  JOSE.  CA 

LEE,  MUN  FA,  CLEARLAKE,  CA , 

LEE,  ROBERT.  EVERGREEN  PARK,  IL  , 

LEWIS,  CHARLES  M,  BROOKLYN.  NY  , 

LEWIS.  DANNY  MICHAEL,  FREMAN.  VA „^. 

ULLO.  JOSE  ALBERTO,  SANTA  ANA,  CA  .„.i..„ 

LLOYD,  DONALD  B,  WEhfTACHEE.  WA  , 

MACCANI,  JAMES  E,  MINNEAPOLIS,  MN  

MANSMANN,  PATRICIA  A,  EXTON,  PA  .^., 

MARQUIS,  BETTY,  ELUNGTON.  CT 

MCCARTHY.  BRIAN  ALAN,  RICHMOND,  VA  . 

MCFAOOEN,  MICHAEL  J,  SAN  FRANCISCO,  CA 
MCPARTLAND.  SHAWN  D,  ROCKY  POINT.  NY  . 
MEREDITH.  CATHERINE  M,  RICHMOND,  VA  .... 

MiaER,  JANE  E,  STOCKTON,  CA 

MILLER-LUNOAHL,  MARIANNE,  FULLERTON,  CA  .... 

MISTO,  RALPH  L.  CRANSTON.  Rl  

NEGRON.  ROSAUNOA,  PHILADELPHIA.  PA  

NK3U  ALFRED  JAMES,  LA  MESA.  CA 

NODAL.  RAUL  FROILAN.  TAMPA.  FL  

NOSAL.  JOLIE  A.  BIRCHDALE.  MN ,. 

OKUN.  JAMES  D.  BAKERSFIELD.  CA ^... 

PATHAK.  RAMESHWAR.  SHIRLEY.  NY 

PAWUSZ.  TADEUSZ.  CHICAGO.  IL  

POUTO,  MATTHEW  A.  WILLOWICK.  OH 

RAMIREZ.  CARLOS.  HARWTCH.  MA 

RANDALL.  EDWARD  A.  LA  QUINTA.  CA  

REDFIELD,  JOHN  T.  EUGENE.  OR  

REED,  JUDI,  EUREKA,  CA _ 

REIMAN,  JOHN  KARL,  COLUMBIA,  CA  

REITMAN,  TONI  JEAN,  RIVERSIDE,  CA 

RIVER,  ELLIOT,  SAN  FRANCISCO,  CA  

ROBERTS,  MARY  HOLLAND  A,  SANTA  ANA.  CA  

ROBERTS,  IFOR  JOHN.  DURHAM,  NC 

ROSENSTEIN,  MELVYN,  SANTA  MONICA.  CA 

ROTRAMEL,  JAMES  0,  CASTAIC,  CA  

RUSSELL,  IDA  MAY,  NORTH  POWNAL.  VT 

SALEM,  NYMPHA  Y.  TULARE.  CA  

SANDERS,  RAYMOND.  CITRUS  HEIGHTS,  CA  

SANOUN,  CARROLL  MILTON,  ESCONDIDO,  CA  ...... 

SANTIAGO,  REYNALDO.  PHILADELPHIA.  PA 

SBORDONE,  GARY  N,  MELROSE.  MA 

SCHMUCKER-KARPOW,  CELESTE,  MONTVILLE,  NJ 

SCHROETER,  DAVID  B,  JENISON,  Ml „ 

SIETSEMA.  GERALDINE,  SACRED  HEART,  MN 

SMITH.  KEr«<ETH  C.  HUBBARD.  OH  

SZYFERBLATT.  LEO  BERNARD.  MONTICEaO.  NY  . 

TANG.  BING  HUEI.  FLUSHING.  NY 

TAYLOR.  DAVID  L.  REDONDA.  AZ  

TAYLOR.  KATHARINE.  CONCORD.  NH 

THUROW.  JEAN.  EVANSTON.  IL 

TOWLES.  WILLIAM  J.  SAN  CLEMENTE.  CA  

TUKEY.  JAMES  H.  POWNAL.  ME 

VAN  VUET,  BRADLEY  RUSSELL,  CONCORD,  CA  ..„ 

WALDROP.  RKJHARD  MORRIS,  SOLEDAD,  CA  

WALKER,  DEANA  L,  CHICO.  CA  

WALTON.  JOYCE  LEE.  CARMICHAEL.  CA 

WENTWORTH.  THOMAS.  MINNEAPOLIS.  MN 

WILUAMSON.  WILLIAM  T.  REDLANDS.  CA , 

WOfKS.  GEORGE  S.  WALNUT  CREEK,  CA 

WORLEY,  RONALD  D.  OAKLAND.  CA 

WYMAN.  ROSEMARY  A.  SANTA  ANA.  CA 

YAGOOBIAN.  EDWARD.  DIAMOND  BAR.  CA  ....; 

YOUNG.  YAVARACE.  ALTON.  IL 


'J 


BECKER,  JON,  LEWISTON,  ME  

CAMPBELL.  MARJORIE,  NEW  YORK.  NY „ 

CUTLER-OROSI  FAMILY  MEDICAL,  OROSI.  CA  ...... 

DELUCA,  VINCENT  M,  BEECHURST,  NY „. 
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GIBBONS,  WAYNE  L.  WILLINGBORO.  NJ 

JENAMED  INC.  E  NORTHPORT.  NY 

KANG.  PETER.  ELMHURST.  NY 

LAWRENCE.  ELSA  L.  MOSCOW.  ID  _ 

PEYKAR.  EZZAT  O,  GREAT  NECK.  NY 

SCHWARTZ.  JEFFREY  SCOTT.  ATLANTIC  BEACH.  NY 

SEARS.  MARY  JEAN,  CALDWELL.  ID 

TAMES.  STEVEN  M,  HAWTHORNE.  NY 


WOODLAKE  RURAL  HEALTH  CLINIC.  WOOOLAKE.  CA 


FrMKVKlclctMcfcs  And  Ottier  ProMbiled  Actlvttiee 


EGOZI,  MAURICE,  NORTH  MIAMI  BEACH,  PL  ..„ 
EGOZ1.  ANOUCHKA,  NORTH  MIAMI  BEACH.  FL 

MEDEL,  RAQUEL.  MIAMI  BEACH,  FL  ._ 

MEDEL,  ROGELIO,  MIAMI  BEACH,  FL ™ 

R  &  M  LABORATORY,  MIAMI,  Fl 


AMBULANCE  SERVICE.  INC.  JACKSONVILLE.  FL  .... 

B  4  V  MEDICAL  SUPPLY.  MIAMI.  FL  

BBC  MEDICAL  CENTER.  MIAMI.  FL 

C  &  S  LABORATORY,  INC,  MIAMI,  FL  

CARIBMED  CARE  CENTER.  INC,  MARIANNA,  FL 

CPC  MEDICAL  CENTER,  HIALEAH,  FL  

DADE  DIAGNOSTIC  SERVICES,  INC,  ASHLAND,  KY 
DADE  HEALTH  CARE  CENTER.  INC,  ASHLAND.  KY 
FAR  SOUTH  SIDE  HEALTH  ASSOC.  CHICAGO,  IL 

FIRST  COAST  TRANS  SVC,  INC,  JACKSONVILLE.  FL  

FLORIDA  NATIONAL  HEALTH  CORP,  ALTAMONTE  SPRGS,  FL 

GREAT  MIAMI  PATIENT  CARE,  MIAMI.  FL 

INSTITUTO  LATINO  AMER  OE  IMPOT,  MIAMI,  FL 

MEDIX  PHYSrciAN  INC,  HIALEAH.  FL 

MIRAMAR  MEDICAL  TRAUMA  CENTER.  ASHLAND,  KY  

NEW  HORIZONS  OF  PINELLAS,  INC,  TAMPA,  FL 

ORLANDO  RECOVERY  CENTER.  ORLANDO.  FL '.^ 

P  R  MEDICAL  SERVICES.  MIAMI,  FL  „ 

PARADISE  TAXI  CAB,  INC.,  DADE  CITY,  FL 

SMILE  BRITE  FAMILY  DEI^TISTRY.  ATLANTA  GA 

SUPREME  MEDICAL  SERVICES.  MIAMI.  FL 

WILLIAMS  CLINICAL  LABORATORY.  BIRMINGHAM.  Al 


DetauN  On  HmI  Loan 


ALTER.  DON  E,  LUBBOCK.  TX _ _, 

AYBAR.  RANDALL.  LOS  ANGELES,  CA  » 

BRITT,  WILUAM  R.  COLLEYVILLE.  TX 

CARTER.  KENNETH  O.  PIKESVILLE.  MD 
CENTOLA,  ROBERT  L.  RCHAROSON,  TX 

COHEN.  DOROTHY  A,  SAN  JOSE.  CA  

COLLYER,  GEORGE  H.  SAN  FRANCISCO,  CA 

DODSON,  MASON  D.  LINDALE.  TX  

DREW.  GARY  WILLIAM,  CARROLLTON,  TX  ._.. 
ELY,  STEPHEN  ROBERT,  FRESNO.  CA  , 
HENTHRON,  WILLIAM  H  II.  MCALLEN,  TX 

HOEHN.  FRANK  G.  MIDLAND.  TX 

rrO,  STEPHEN  M.  MURRIETA  CA 
LINDSEY-WRIGHT.  KAREN  N.  LONG  BEACH.  CA 

MORONEY.  WILLIAM  P  JR.  SAN  MATEO,  CA 

PALLADINO.  JENNIFER  M.  WHITTIER,  CA 

WILLIAMS.  LAURA  ANN.  LANHAM.  MD  


Effective 
date 
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Dated:  October  30. 1997. 
Joaime  Lanahan, 

Director,  Health  Care  Administrative 
Sanctions,  Office  of  Investigations,  Ol. 
(FR  Doc.  97-29792  Filed  11-12-97;  8:45  am) 
aiUMO  OODC  4iaO-04-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutas  of  Health 

Propoaad  Collection;  Comment 
Request;  Teat-Relest  Study  of  ttie 
Alcohol  Use  Disorder  and  Associated 
Disabilities  interview  Schedule 
(AUDADIS-IV)  In  a  General  Population 
Sample' 

summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 


Reduction  Act  of  1995,  which  provides 
for  an  of^ortunity  for  pubhc  comment 
on  propcffied  data  collection  projects,  the 
National  Institute  on  Alcohol  Abuse  and 
AlcohoUsm  (NIAAA).  National 
histitutes  of  Health  (NIH)  will  pubUsh 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

The  Biometry  Branch  (BB).  Division 
of  Biometry  and  Epidemiology  (DBE), 
NIAAA.  intends  to  conduct  the  'Test- 
Retest  Study  of  the  Alcohol  Use 
Disorder  and  Associated  DisabiUties 
hiterview  Schedule  (AUDADIS-IV)  in  a 
General  Population  Sample'  to  assess 
the  test-retestrehabihty  of  new  sections 
of  the  AUDADIS-IV  in  a  general 
population  sample.  The  AUDADIS-IV  is 


a  hilly-structured  interview  designed  to 
collect  information  on  alcohol  and  drug 
use  disorders  and  their  associated 
psychiatric  and  medical  conditions.  The 
NIAAA  is  authorized  by  Section  464H 
of  Title  rv  of  the  PubUc  Health  Act  (42 
U.S.C  2B5n). 

The  information  proposed  for 
collection  in  this  study  will  be  used  by 
the  NIAAA  to  develop  and  finalize 
psychometrically  sound  measures  of 
alcohol  and  drug-related  disabiUties  for 
use  in  major  epidemiologic  surveys 
conducted  in  the  United  States. 
Currently,  there  is  a  great  need  for  more 
reliable  measurement  of  alcohol  and 
drug  use  disorders  and  their  associated 
disabilities  in  all  fields  of  substance  use 
research. 

The  annual  burden  estimates  are  as 
follows: 


Type  and  number  of  respondents 

Responses 

per 
respondent 

Totel 
responses 

Hour* 

Total  hours 

(First  (Test  Interviews)  500  _ ~ , 

(Second  (Retest)  Interviews)  500 

Totel  Nunnber  of  Respondents— 600  (per  year) 

Total  Number  of  Responses— 1000  (per  year) 

Totai  houra— 1000  (per  year) 

1 

1 

500 
SOO 

1 
1 

500 
SOO 

Request  Car  Commento 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use:  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  Dr.  Bridget  Grant, 
Biometry  Branch,  Division  of  Biometry 
and  Epidemiology  (DBE),  NIAAA.  NIH. 
Willco  Bldg..  Suite  514.  6000  Executive 
Boulevard.  Bethesda,  Maryland  20892- 
7003. 

For  Further  Infbnnation 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  contact  Dr. 
Bridget  Grant,  Biometry  Branch, 
Division  of  Biometry  and  Epidemiology, 
NIAAA,  Willco  Bldg.,  6000  Executive 
Boulevard,  Suite  514,  Bethesda, 
Maryland  20892-7003.  or  call  non-toll- 
fiee  number  (301)  443-7370. 

Conunents  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
January  12. 1998. 


Dated:  November  5. 1997. 
MaitiD  K.  Tlrustjr. 

Executive  Officer,  NIAAA. 

(FR  Doc.  97-29841  Filed  ll-12-fl7;  8:^5  am] 

MUJNO  oooc  414a-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Haatth 

GovemmentOwned  Inventions; 
Availability  for  Ucensing 

agency:  National  Institutes  of  Health. 
HHS. 

ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
Ucensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  e}q>editious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
appUcations  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Ucensing  contact  at  the 
Office  of  Technology  Transfert  National 


Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  RockviUe, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  appUcations. 

Identification  of  the  Gene  Cansing 
Familial  Mediterranean  Fever 

D  Kasbier  (NIAMS)  et  al. 
Serial  No.  60/056,217  filed  21  Aug.  97 
Licensing  Contact:  Stephen  Finley.  301/ 
496-7056  ext.  215 

The  invention  identifies  the  gene 
(MEFV)  encoding  the  protein  (pyrin) 
that  is  associated  with  famiUal 
Mediterranean  fever  (FMF).  FMF,  a 
recessive  inherited  disorder,  is 
characterized  by  episodes  of  fever, 
inflammation,  and  unexplained 
arthritis,  pleurisy,  or  abdominal  pain. 
Pyrin  is  thought  to  play  a  role  in 
keeping  inflammation  under  control, 
whereas  mutated  forms  lead  to  a 
malfunctioning  protein  and 
uncontroUed  inflammation.  Mutated 
forms  of  MEFV  were  isolated  and 
correlated  to  FMF  disease.  It  is 
anticipated  that  the  immediate  use  of 
the  pyrin  gene  and  its  mutations  will  be 
to  aid  in  the  diagnosis  of  FMF.  It  may 
also  prove  useful  for  evaluating  FMF  as 
a  possible  cause  of  currenUy 
imexplained  fevers  or  abdominal  pain. 
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The  nonnal  gene  and  its  mutations  may 
also  be  useful  for  studying  and 
controlling  inflammation. 

Methods  for  Inactivating  Enveloped 
RNA  Virus  Particles  and  Compositions 
for  Use  Therewith 

HF  Rosenberg,  JB  E>omachowske 

(NIAID) 
Serial  Number:  60/052,986  filed  02  Jul 

97 
Licensing  Contact:  Robert  Benson,  301/ 

496-7056  ext.  267 

The  inventors  have  discovered  that 
treatment  of  enveloped  single-stranded 
RNA  viruses  with  eosinophil-derived 
neurotoxin  (EON),  a  ribonuclease, 
inactivates  the  viruses  in  cell  culture. 
Respiratory  Syncytial  Virus  (RSV)  and 
Parainfluenza  Virus  (PIV)  are  medically 
the  most  important  enveloped  RNA 
viruses;  together  they  hospitahze  over 
100,000  in&nts  per  year  in  the  US.  EDN 
is  the  major  eosinophil  ribonuclease.  It 
has  been  cloned  and  recombinant  EI^ 
is  available.  Despite  its  name,  EON  is 
not  toxic  to  respiratory  epitheUal  or 
other  somatic  cells.  Both  parenteral  and 
aerosol  administration  are 
contemplated.  Claimed  are  methods  of 
treatment  and  pharmaceutical 
compoeitions. 

Actiaamycin  D:  A  New  Uw  for  AIDS 
Therapy 

JG  Levin.  ]  Guo  (NICHD) 

Serial  No.  60/047,223  filed  20  May  97 

Licensing  Contact:  Robert  Benson.  301/ 

496-7056  ext.  267 

This  invention  is  a  method  of  treating 
HTV  infection  by  administering 
Actinomycin  D.  In  a  broader  sense  the 
invmiticm  is  the  discovery  of  a  new 
target  for  anti-HTV  therapy,  namely  the 
inhibition  of  the  first  strand  transfer 
step  in  reverse  transcription,  an  early 
step  in  HIV  rephcation.  Actinomycin  D, 
a  Ucensed  drug  used  to  treat  Wilm's 
tuimor,  inhibits  the  first  strand  transfer 
step  at  a  ccmcentration  estimated  to  be 
an  order  of  magnitude  lower  than  that 
used  to  treat  cancer,  as  shoivn  by 
inhibition  studies  with  purified  reverse 
transch{>tase  and  detergent-treated  HTV 
virions. 

Rapid  MaAodI  for  DiagmMng  the 
VariMsFomsafi 


CP  Rodgers,  DC  Tang  (NIDDK) 
Serial  No.  60/031.880  filed  27  Nov  96 
Licensing  Contact:  J.  Peter  Kim.  301/ 
496-7056  ext.  264 

The  present  invention  is  directed  to  a 
simple,  inexpensive,  and  rapid  method 
for  detecting  thalassemias.  The  present 
invention  provides  for  the  identificatitm 
of  nucleic  acid  primers  capable  of 
detecting  and  distinguishing  between 


the  various  forms  of  alpha-thalassemia 
using  any  biological  material  (dry  or 
fluid)  containing  nucleic  acid  material. 
The  invention  further  provides  for  a 
method  and  diagnostic  kit  for  the 
detection  and  quantitation  of 
hemoglobin  (Hb)  alpha  gene(s)  in  alpha- 
thalassemia  patients,  a  method  and  kit 
for  screening  for  carriers  of  this  genetic 
disorder,  a  sensitive  non-radioisotopic 
test  capable  of  difiierentiating  between 
the  various  forms  of  thalassemia,  and  a 
means  to  identify  persons  who  are  at 
risk  of  having  offspring  with 
homozygous  alpha-thalassemia. 

Dated:  November  4,  1997. 
Baiters  M.  McGarey. 

Deputy  Director,  Office  of  Technology 

Transfer. 

(PR  Doc.  97-29«43  Filed  11-12-97:  8:45  am) 

■uate  COM  4i4»-«i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstttulM  of  HaaWt 

National  InstHuta  of  Child  HmWi  and 
Human  Oavalopmant;  Nottca  of 
Maating  of  tha  National  Advtaory 
Board  on  Madlcat  Rahabll»tatk>n 
Raaaarch 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  CcMnmittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
RehabiUtation  Research,  National 
Institute  of  Child  Health  and  Human 
Development.  November  24-25, 1997, 
Natcher  Conference  Center,  Conference 
Rooms  E1-E2,  Bethesda.  Maryland. 

The  meeting  will  be  open  to  the 
pubhc  from  8:00  aon.  to  5:00  p.m.  (m 
November  24  and  8:00  a.m.  to 
adjournment  on  November  25. 
Attendance  by  the  pubhc  %vill  be  limited 
to  space  available.  Board  topics  will 
include:  (1)  A  report  cm  fiscal  issues 
concerning  the  National  Center  for 
Medical  Rehabihtation  Research 
(Center)  and  the  Institute;  (2)  reports  on 
the  program  activities  of  the  Center;  (3) 
a  discussioo  of  general  priority  areas  of 
research  for  the  Center;  and  (4)  a 
discussion  of  support  for  medical 
rehabihtation  research  by  government 
agencies. 

Ms.  Debbie  Welty,  Board  Secretary. 
NICHO,  8100  Building,  Room  2A03. 
National  Institutes  of  Health.  Bethesda, 
Maryland  20892,  Area  Code  301-402- 
2242,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  Advisory  Board 
members  as  well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 


as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Welty. 

Dated:  November  6, 1997. 
UVeme  Y.  StringfieM, 

Committee  Management  Officer.  NIH. 

IFR  Doc.  97-29847  Filed  ll-12-«7;  8:45  am] 

■N.UNO  COOe  4140-ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMMl  InsUtutaa  of  Haalth 

National  Cancar  Inatttuta;  Nolicaof 
Cloaad  MaalinQ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Cancer  Drug  Discovery: 
Diversity  Generation  and  Smart  Assays. 

Dote;  December  14-16.  1997. 

Time:  December  14-7:00  p.m.  to  Recess, 
December  15-6:00  a.m.  to  Recess,  December 
16-8:00  a.m.  to  Adjournment 

Place:  Key  Bridge  Mairiott.  1401  Lee 
Highway.  Arlington.  VA  22209. 

Contact  Person:  Ray  Bramhall,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North. 
Room  643, 6130  Executive  Boulevard,  MSC 
7407,  Bethesda.  MD  20692-7407,  Telephone: 
301/496-3428. 

Purpose/ Agenda:  To  review,  discuss  and 
evaluate  grant  applicati<ms. 

The  meeting  %irill  be  do— d  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b<c)(6).  Title  5.  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  nich  as  patentable 
material  and  personal  information 
concerning  individuals  associated  writh  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower. 
93.399,  Cancer  Control) 

Dated:  November  6,  1997. 
LaVane  Y.  Slri^fiaM. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-29844  Filed  11-12-97;  8:45  am) 
■LUNG  COM  4i4a-ai.« 
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D^ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InalHiitaa  Of  HaaMfi 

Natianal  Cancar  Inatttma;  Notica  of 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  of  the 
National  Cancer  Institute  Initial  Review 
Group: 

Agency /Purpose  To  review,  discuss  and 
evaluate  grant  applications. 

Committee  Name:  Subcommittee  C — Basic 
and  Preclinical  Sciences. 

Date:  December  9-10, 1997. 

Time:  December  9 — 8:00  a.m.  to  Recess, 
December  10 — 8:00  a.m.  to  Adjournment 

Place:  Ramada  Inn — RockviUe.  1775 
Rockville  Pike,  RockviUe,  MD  20852. 

Contact  Person:  Virginia  P.  Wray,  PhD., 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH,  6130  Executive  Blvd., 
EPN,  Room  635.  Bethesda,  MD  20892-7408, 
Telephone:  301-496-9236. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sacs. 
SS2b(c)(4)  and  552b(c)(e),  Tide  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancar  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  November  6, 1997. 
UVeme  Y.  StriagfieU. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-29045  11-12-97;  8:45  am] 
■HXMO  COOE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  inatitutaa  of  HaaWi 

National  Cancar  Inatituto;  Notica  of 
Cloaad  Maating 

Piuntiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Cancer 
Institute  Initial  Review  Group: 

Agenda/Purpose:  To  review,  discuss  and 
evaluate  grant  applications. 


Committee  Name:  Subcommittee  D — 
Clinical  Research  Studies. 

Date:  December  2-3, 1997. 

Time:  8  a.m.  to  Adjoumment 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Martin  H.  Goldrosen, 
Ph.D.,  Scienti&c  Review  Administrator, 
National  Cancer  Institute,  NIH,  6130 
Executive  Blvd.,  EPN,  Room  635C,  Bethesda, 
MD  20892-7408,  Telephone:  301-496-7930. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower 
93.399.  Cancer  Control) 

Dated:  November  6, 1997. 
LaVeme  Y.  StringfieM. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-29849  Filed  11-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  Of  Haalth 

National  Cancar  Inatitula;  Notica  of 
Cloaad  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  NQ  Scholars  Program. 

Date:  November  18, 1997. 

Time:  8:00  a.m.  to  Adioumment 

Place:  Ramada  Inn — ^RockviUe,  1775 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Gerald  Lovinger,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  bistitute,  NIH,  Executive  Plaza  North, 
Room  630C,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda,  MD  20892-7405,  Telephone: 
301/496-7987. 

Purpose/ Agenda:  To  review,  discuss  and 
evaluate  grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sacs. 
552b(c)(4)  and  552b(c)(6),  Tide  5.  U.S.C 


Applications  and  the  diacnissions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  iniormaUon 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394.  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 
Dated:  November  6,  1997. 


UVeiw  Y.  StriagfteU. 

Committee  Management  Officer,  NBi. 

[FR  Doc  97-29852  Filed  11-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inamutaa  of  Haalth 

National  Inatituta  of  Mental  Health; 
Notica  of  Cloaad  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  December  2, 1997. 

Time:  8  a.m. 

Place:  Chevy  Chase  Holiday  Iim,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9c-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4843. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  cleariy 
unwarranted  invasion  of  person  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbns  93.242,  93.281, 93.282) 

Dated:  November  6, 1997. 
LaVeme  Y.  Stiingfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-29848  Filed  11-12-97;  8:45  am) 
MLUNQ  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instltuta  of  Mental  Health; 
PKotice  of  Cloaad  Meetings 

Pursuant  to  Section  10((1)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  histitute  of 
Mental  Health  Special  Emphasis  Panel: 

AgBnda/Purpose:  To  review  and  evaluata 
grant  applications. 

Committee  Name:  National  Instltuta  of 
Mental  Health  Special  Emphasis  PanaL 

Date:  November  19,  1997. 

Time:  12  p.m. 

Place:  Parklawn.  Room  9C-18.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Penon:  Salvador  H.  CueUar, 
Partdawn.  Room  9C-18.  5600  Fishers  Lana. 
Rockville.  MD  20857;  Telephone:  301.  443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PanaL 

Date:  December  4.  1997. 

Time:  10  a.m. 

Place:  Parklawn.  Room  9C-26,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Phyllis  D.  Artis.  Parklawn. 
Room  9C-26.  5600  Fishers  Lane.  Rockville. 
MD  20857;  Telephone:  301,  443-6470. 

The  meetings  will  be  cloaad  in  accordance 
with  the  provisions  tat  forth  in  sacs. 
552b(cX4)  and  552b(cK6),  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trada 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
coiKeming  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwamnted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  tlian 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposad  by  the  review  and  fiinding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282). 

DMad:  November  6, 1997. 
LaVana  Y.  Striagfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-29853  Filed  11-12-97;  8:45  am] 
oooc  4i4a-at-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutas  of  Health 

National  Inatitutas  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended  (5 
U.S.C  Appendix  2),  notice  is  hereby 
given  of  the  following  meeting  of  the 


National  Institute  of  Mental  Health 
Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Natiotud  Institute  or 
Mental  Special  Emphasis  Panel. 

Date:  December  2.  1997. 

Time:  4  p.m. 

Place:  Paridawn,  Room  9-101.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Paridawn.  Room  9-101.  5600  Fishers  Lane, 
Rockvilla,  MD  20857;  Telephone:  301-443- 
3936. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notica  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitaUons 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281.  93.282). 

Dated:  November  6. 1997. 
UVarM  T.  Slrii^fiald, 
Committee  ManagBtnent  Officer,  NIH. 
(FR  Doc  97-29854  Filed  11-12-97;  8:45  am) 

cooc  4i4a>ai-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutsa  of  Health 

National  Instltuta  of  Child  HaaHh  and 
Human  Devetopmant;  Notica  of  Cloaad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Apfwndix  2).  notice 
is  hereby  given  of  the  foUowring 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Sftecialized  Cooperative 
Centers  Program  in  Reproductive  Reseanih. 

Date:  November  12-14, 1997. 

Time:  November  12—6:00  p.m.-lOrOO  p.m.; 
November  13 — 8:30  a.m.-5:00  p.m.; 
November  14 — 8:30  a.m.-adioumment. 

Place:  Hyatt  Regency  Hotel.  One  Bethesda 
Metro  Center.  Bethesda,  Maryland. 

Contact  Person:  A.  T.  Gregoire,  Ph.D.. 
Scientific  Review  Administrator.  NICHD, 
6100  Executive  Boulevard,  Room  5E01. 
Rockville,  MD  20852;  Telephone:  301-496- 
1485. 


Purpose/Agenda:  To  evaluate  and  review  a 
research  grant  application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C.  The 
discussion  of  this  application  coidd  reveal 
confidential  trade  secrets  or  commendal 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
cleariy  unwarranted  invasion  of  personal 
privacy. 

This  notica  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  l^ 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Institute  of  Health.  HHS) 

Dated:  November  6. 1997. 
UVeme  Y.  Stri^fiaM, 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-29855  Filed  11-12-97;  8:45  am) 
MUMQ  COM  414S-a«-M 


DEPARTMBfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InatHutaa  of  Health 

cafnar  lof  adammc  naviawj  Noncao* 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpoea/Agenda:  To  review  individual 
grant  applications. 

Name  o/SEP:  Clinical  Sciences. 

Date:  November  13, 1997. 

Tune:  1:00  p.m. 

PJoce:  NIH.  Rockledge  2,  Room  4118. 
Telephone  Conference. 

Contact  Person:  Dr.  Christine  Melchior, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4118.  Bethesda. 
Maryland  20892,  (301)  435-1713. 

Name  of  SEP:  Qinical  Sciences. 

Date:  November  19-20. 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator.  6701 
Roddedge  Drive.  Room  5106,  Bethesda, 
Maryland  20892,  (301)  435-1166. 

This  notica  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  ttie 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
c:ycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  1. 1997. 
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rime;  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4128, 
Telephone  Conference. 

Contact  Person:  Dr.  Anshumali  Chaudhari, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4128,  Bethesda. 
Maryland  20892.  (301)  435-1210. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  2-4, 1997. 

Time:  7:00  p.m. 

Place:  Colony  Inn,  New  Haven,  CT. 

Contact  Person:  Dr.  Dave  Remondiru. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  6154.  Bethesda. 
Maryland  20892,  (301)  435-1038. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  4. 1997. 

Tioie:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5110,  Bethesda. 
Maryland  20892,  (301)  435-1713. 

Name  of  SEP:  Biological  and  Physiological 

£M»:  Daoamber  9, 1997. 

Time:  \2Mt  pjn. 

Place:  NIH.  Rockledge  2.  Room  5146. 
Telephone  Confanoca. 

Contact  Person:  Dr.  Ramesh  Nayal;. 
Scientific  Review  Administrator,  6701 
Roddedge  Drive,  Room  5146,  Bethesda. 
Maryland  20e92,  (301)  435-1026. 

Afome  o/ SEP:  Qinical  Sciences. 

Date:  December  12. 1997. 

Time:  10:00  a-OL 

Place:  Holiday  Inn.  Cliavy  Chase.  MD. 

Contact  Person:  Dr.  Harold  DavMlson. 
Scientific  Review  Administrator.  6701 
Rockledga  Drive.  Room  4216,  Betheada. 
Maryland  20892,  (301)  435-1778. 

The  meetings  will  be  closed  in  accordance 
with  die  pni^ioos  set  forth  in  sees. 


552b(c)(4)  and  552b(c)(6).  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  corutitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878, 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  November  6, 1997. 


LaVarae  Y. ! 

Committee  h4anagement  Officer,  NIH. 
(FR  Doc.  97-29846  FUed  11-12-97;  8:45  am] 
I  COOC  4M»-ai-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Agancy  MormaHon  CoHaction 
AcdvtBaa;  Prapoaad  CoWacMon; 
ConMnant  Ra^uaal 

In  compliaiice  with  Section 
3506(c)(2XA)  of  the  Paperwori^ 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  propoeed  data 
c»Uection  projects,  the  Subetanoe  Abuse 
and  Mental  Health  Services 
Administration  «vill  publish  periodic 
summaries  of  propoMd  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collectfon  plant  and 


instruments,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimirA  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  State  Prevention 
Needs  Assessments:  Alcohol  and  Other 
Drugs— New— SAMHSA 's  Center  for 
Substance  Abuse  Prevention  (CSAP)  has 
awarded  contracts  to  several  States  to 
assess  the  nature  and  extent  of 
substance  abuse  prevention  services 
needs.  The  information  collected  in  this 
project  will  be  confined  with  existing 
sources  and  may  use  multiple 
approaches  to  assess  risk  and  protective 
Eactors  for  substance  tiae.  prevmtion 
service  needs,  and  substance  abuse 
prevalence.  These  needs  aasessment 
studies  will  permit  some  cross-State 
comparisons  of  predictor  variables  to 
assist  Federal  program  planning, 
allocating  resources,  and  responding  to 
GPRA.  The  estimated  annualized 
burden  for  the  three^year  project  is 
shown  below. 


Students 

Young  Aduiis  "™" !.-.'.™~ 

CommunHy/Program  Provktafs 


Noofre- 


45,800 
3.100 
1.253 


No.  olre- 
yonsesper 


Aversge  bur- 
den per  re- 


0.75 
0.50 
1X» 


Total  burden 
hows 


34.200 
1,560 
1.253 


Total 
buRlsn  hows 


11.' 


517 

41B 


Send  comments  to  Beatrice  Rouse. 
SAMHSA  Reports  Clearance  OCBcer. 
Room  ie-105.  Paridawn  Building,  5600 
nshets  Lane.  Rockville.  MD  20857. 
Written  comments  should  be  received 
on  or  britne  January  12. 1998. 

Dated:  NovamharS.  1997. 


OePAimiBIT  OF  HEALTH  AND 


Bxecutne  Offioer.  SAMHSA. 

(FR  Doc  97-29S39  Filed  ll-12-«7: 8:4S  ami 

:41l 


rtor 
Naooaof 


Pursuazrf  to  Pub.  L.  92-463.  notice  is 
hereby  givm  of  the  meeting  of  the 
Center  ftw  Mental  Health  Services 
K^MHS)  National  Advisory  Council  in 
December  1997. 

A  portion  of  die  meeting  will  be  open 
and  will  include  a  gmenl 
announcements  snd  discussions  and 
advice  on  iaaues  and  initiativas  relevant 
to  the  policy  and  operation  of  CMHS/ 


SAMHSA.  Public  comments  are 
welcome  during  the  open  session. 
Please  notify  the  contact  listed  befow  if 
you  woidd  like  to  make  commmts  or  if 
3rou  have  a  dis^ility  which  requires 
ressonsble  snfy)mniodatioa. 

The  meeting  also  will  include  the 
review,  discussion,  snd  evaluation  of 
individual  contract  proposals. 
Theiefore,  a  portion  of  the  meeting  will 
be  closed  to  the  public  as  determined  by 
die  Administrator.  SAMHSA.  in 
accordance  with  Title  5  U.S.C 
552b(cX3).  (4)  and  (6)  and  5  U.S.C  App. 
2.  Section  10(d). 

A  suBimary  of  the  agenda  and  a  roster 
of  Council  members  may  be  obtained 
from  Ms.  Patricia  Gratton,  Committee 


■•*  -.jr.     -'  •-.v*^' 
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Management  Officer.  CMHS,  Room 
llC-26.  Parklawn  Building,  RockviUe, 
Maryland  20857,  telephone  (301)  443- 
7987. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  CMHS  National 
Advisory  Council. 

Meeting  Dates:  December  4-5,  1997. 

Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street.  N.W.  Washington,  D.C. 

Closed:  December  4,  9:00  a.m.-9:15 
a.m. 

Open:  December  4,  9:15  a.m.-4:45 
pjn. 

Open;  December  5,  9.-00  ajn.- 
Adjoumment. 

Contact:  Ina  B.  Lyons,  Room  13-103, 
Parklawn  Building.  Telephone:  (301) 
443-7586  and  FAX  (301)  443-5163. 

Dittd:  November  6, 1997. 
JariLipoT, 

Coaunittee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  97-29836  Filed  11-12-97;  8:45  ami 

■LlJM0COM4t 


DEPARTMEHT  OF  THE  MTERIOR 

FWi  and  WHdllf*  S«rvlc« 

Node*  of  RecalfM  of  Application  for 
Approval 

The  following  applicant  has  appUed 
for  approval  to  conduct  certain  activities 
with  birds  tkat  are  protected  in 
accordance  %«rith  the  Wild  Bird 
Conservation  Act  of  1992.  This  notice  is 
provided  pursuant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992, 
50  CFR  15.26(c). 

Applicant:  )an  Roger  van  Oosten, 
Seattle.  WA,  The  applicant  wishes  to 
amend  his  approved  cooperative 
breeding  program  to  include  additional 
specimens  of  the  Yellow -bibbed  lory 
[Lorius  chlorocercus).  The  International 
Loriinae  Society  maintains 
responsibility  for  the  oversight  of  the 
program. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  OfBce  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  430.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

EKxnmients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 


a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  6,  1997. 
Dr.  Susan  Liebenoan,  • 

Chief.  Branch  of  Operations.  Office  of 
Management  Authority. 

[FR  Doc  97-29829  Filed  11-12-97;  8:45  am) 
MJJNQ  coot  43ie-«5-P 


DEPARTMENT  OF  THE  tfTERIOR 

Fish  and  Wildlife  Sarvica 

Notica  of  Racaipt  of  Application  for 
Approval 

The  following  applicant  has  applied 
for  approval  to  conduct  certain  activities 
with  birds  that  are  protected  in 
accordance  with  the  Wild  Bird 
Conservation  Act  of  1992.  This  notioe  is 
provided  piu^uant  to  Section  112(4)  of 
the  Wild  Bird  Conservation  Act  of  1992. 
50  CFR  15.26(c). 

Applicant:  Susan  Boyer,  Julian,  CA. 
The  applicant  wishes  to  amend  her 
approved  cooperative  breeding  program 
to  include  the  Greater  Indian  Hill 
mynah  {Gracula  religfosa  intermedia). 
The  American  Federation  of  Aviculture 
maintains  responsibility  for  the 
oversight  of  the  program. 

Written  data  or  comment  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington.  Virginia  22203 
and  must  be  received  by  Uie  Director 
within  30  days  of  the  date  of  this 
publication. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  NcHth 
Fairfax  Drive.  Room  430,  Arlington, 
Virginia  22203.  Phcme:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  6, 1997. 
Dr.  Suaan  LiebenBan, 

Chief.  Branch  of  Operations,  Office  of 

Management  Authority. 

[FR  Doc  97-29830  Filed  11-12-97;  8:45  ara) 

MJJNQ  COOC  4310-6»-r 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Sarvica 

Notica  of  Availability  of  ttia  Draft 
Sharon  Steal  Restoration  Plan  arKl 
Public  Information  Meeting 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  and  public 

informational  meeting. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the  release 
of  the  Draft  Sharon  Steel  Restoration  . 
Plan  for  public  review  and  comment 
The  draft  plan  identifies  restoration 
projects  to  restore  migratory  bird 
resources  injured  by  die  release  of 
hazardous  materials  from  the  Sharon 
Steel  and  Midvale  Slag  Superfund  Sites, 
along  the  Jordan  River  in  Salt  Lake 
County.  Utah.  Restoration  proposals 
were  solicited  through  the  Final  Sharon 
Steel  Damage  Settlement:  A  Conceptual 
Restoration  Plan  and  the  Commerce 
Business  Daily. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  15, 
1997. 

ADDRESSES:  Requests  for  copies  of  the 
Draft  Plan  may  be  made  to  U.S.  Fish  and 
WildUfe  Service.  Salt  Lake  Qty  Field 
Office.  Lincobi  Plaza,  145  East  1300 
South,  Suite  404,  Salt  Lake  Qty.  Utah 
84115.  Written  comments  should  be 
sent  to  the  above  address. 
FOR  FURTHER  MFORMATICN  CONTACT: 
Reed  Harris,  Field  Supervisor,  or  Elise 
Peterson  Environmental  Contaminants 
Program,  at  the  above  Salt  Lake  Qty 
Field  Office  address  (telephone  801/ 
524-5001  extension  123). 

SUPPLEMENTARY  MFORMATION: 

Background 

A  $2.3  million  damage  settlement  was 
awarded  to  the  U.S.  Department  of  the 
Interior  (DOI)  in  compensation  for 
injuries  to  Federally-protected  trust 
resources  caused  by  contamination  of 
the  Jordan  River  corridor  from  the 
Sharon  Steel  and  Midvale  Slag 
Superfund  Sites.  Under  Federal  law. 
these  trust  resources  are  specificaUy 
protected  on  behalf  of  the  public,  and 
include  migratory  birds,  as  well  as 
threatened  and  endangered  species  and 
their  habitats.  Consequently.  Sharon 
Steel  damage  settlement  money  must  be 
used  to  restore,  replace,  or  acquire  the 
equivalent  of  the  trust  resources  injured 
on  site  by  contaminants. 

The  DOI  and  the  State  of  Utah  signed 
a  Memorandum  of  Understanding 
(MOU)  July  11,  1991,  to  cooperate  as 
trustees  in  planning  and  implementing 
resource  restoration  with  Sharon  Steel 
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settlement  money.  The  MOU 
established  a  Trustee  Committee 
consisting  of  representatives  from  DOI 
and  the  State  of  Utah  to  plan  and  direct 
restoration  activities. 

The  Trustee  Committee  outlined  the 
following  project  goals:  (1)  to  restore, 
replace,  enhance,  or  acquire  appropriate 
natiiral .  functioning  habitats  along  the 
Jordan  River  corridor  for  the  benefit  of 
identified  trust  resources;  (2)  to  ensure 
that  funds  are  utilized  to  provide 
maximimi  benefits  for  trust  resources; 
and  (3)  to  ensure  the  provision  of 
benefits  to  trust  resources  in  perpetuity. 
Restoration  alternatives  to  meet  these 
goals  were  identified.  These  alternatives 
included:  (a>  no-action  or  natural 
recovery,  (b)  restoration  on  the  Sharon 
Steel/Midvale  Slag  sites,  and  (c)  Jordan 
River  Corridor  replacement/ 
enhancement  of  habitat  for  trust 
resources.  £hie  to  its  protective  and 
relatively  cost  effective  nature, 
replacement/enhancement  of  resources 
in  the  Jordan  River  corridor  was  chosen 
as  the  preferred  alternative  for 
enhancement  of  wetland  and  riparian 
migratory  bird  habitats. 

The  primary  steps  towards 
achievement  of  project  restoration 
objectives  were  subsequently  identified 
as:  (1)  definition  of  restoration  targets  in 
terms  of  species  and  habitats,  (2) 
development  of  criteria  to  consider 
when  identifying  and  ranking  projects^ 
(3)  identification  of  restoration  tools  or 
activities  and  solicitation  of  cooperative 
project  proposals,  (4)  identification  and 
ranldng  of  specific  restoration  projects 
(cooperative  proposals)  and/or  sites.  (5) 
implementation  of  selected  project(s), 
and  (6)  monitoring  of  the  project(s)  to 
ensure  long-term  viability. 

The  Sharon  Steel  Damage  Settlement 
Restoration  Plan:  A  Concept  Document 
was  subsequently  issued  which  lent 
guidance  to  the  restoration  project 
selection  process.  The  Draft  Sharon 
Steel  Restoration  Plan  identifies 
restoration  projects  selected  for  funding 
through  cooperative  agreements  that 
will  be  implemented  through 
partnerships  vtrith  State  or  Federal 
agencies,  county  or  local  governments, 
or  nonprofit  organizations.  Close 
cooperation  among  all  programs  in  the 
Jordan  River  corridor  (e.g.,  Central  Utah 
Project,  Jordan  River  Parkway  plans, 
Jordan  River  Sub-basin  Watershed 
Management  Council,  etc.)  will  insure 
cost-effective  expenditiire  of  public 
funds,  increase  success  of  all  programs, 
and  provide  maximum  benefits  to  the 
Jordan  River  ecosystem. 

Management  in  perpetuity  for  v^rildlife 
will  be  assiu^d  by  Restoration  Flan 
stipulations  which  require  land/wildlife 
management  plans  for  each  project 


proposal,  and  deed  restrictions,  which 
stipulate  future  land  uses  and  return  of 
lands  to  DOI  or  the  State  of  Utah  if 
cooperative  agreements  and 
management  plan  objectives  are  not 
upheld.  Monitoring  of  sites  will  be 
performed  by  the  Service  to  document 
project  progress,  assure  compliance 
with  management  objectives  and  deed 
restrictions,  and  to  measure  timely 
success  in  the  restoration  of  trust 
resources. 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Draft  Restoration  Plan.  In  Utah,  copies 
are  available  for  review  at  the  U.S.  Fish 
and  Wildlife  Service's  Ecological 
Services  Office  in  Salt  Lake  City  (145 
East  1300  South,  Suite  404,  Salt  Lake 
City),  the  Utah  Department  of 
Environmental  Quality,  Division  of 
Environmental  Response  and 
Remediation  (168  North  1950  West.  Salt 
Lake  Qty),  and  the  Salt  Lake  Qty 
Library. 

A  public  informational  meeting  will 
be  held  to  describe  the  restoration 
projects  proposed  in  the  Restoration 
Plan  and  to  answer  questions.  The 
meeting  will  be  held  November  20. 
1997.  at  Midvale  Qty  Hall  at  7:30  p.m. 
All  written  and  pubhc  meeting 
comments  %vill  be  considered  and 
addressed  in  the  final  Restoration  Plan. 

Dated:  November  6. 1997. 
Jaeeph  ].  Wefaater, 

Acting  Regional  Director,  Denver,  Colorado. 
[FR  Doc.  97-29828  Filed  11-12-97:  8:45  am] 

■ttJJNO  coot  4»10-6»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-350-102(M)0] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Mananagement, 
Northeast  California  Resource  Advisory 
Council,  Susanville,  California. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Bureau  of  Land 
Management's  Northeast  California 
Resource  Advisory  Cotmcil  will  meet 
Tuesday,  Dec.  2. 1997,  at  the  BLM's 
Eagle  Lake  Field  Office,  2950  Riverside 
Drive.  Susanville,  CA  96130. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  begins  at  10  a.m.  in  the 
conference  room  of  the  ELM  office. 
Members  will  discuss  development  of 
BLM-Califomia's  Environmental  Impact 
Statement  for  Healthy  Rangeland 
Standards  and  Guidelines,  and  discuss 
progress  on  phase  one  fire  management 


planning  in  the  Alturas,  Eagle  Lake  and 
Surprise  Resource  Areas.  Public 
comments  vtrill  be  taken  at  1  p.m. 
Depending  on  the  number  of  persons 
wishing  to  speak  a  time  limit  could  be 
established. 

FOR  FURTHER  INFORMATION:  Contact  Jeff 

Fontana,  public  a&irs  officer.  (530) 

257-5381. 

John  Boeworth, 

Acting  Area  Manager. 

IFR  Doc.  97-29818  Filed  11-12-07;  8:45  am) 

MLLMQ  CODE  4Sie-«0-r 


DEPARTMENT  OF  THE  INTERIOR 

Bureau. of  Land  Management 
[AZ-060-07-1220-00;  8322] 

Arizona:  Closura  of  All  Public  Lands 
Within  the  La  Posa  Plain  Camping 
Closure  Area  to  Ovamigitt  Occupation, 
Identification  of  Five  "FourlaenHDay 
Camping  Araas,"  and  Raatrictton  of 
.Native  Wood  Collection 

AGENCY:  Biueau  of  Land  Management, . 
Interior. 

ACTION:  Notice  of  closure  of  all  public 
lands  within  the  La  Posa  Plain  Camping 
Closure  Area  to  overnight  occupaticm, 
identification  of  five  "Fourteen-Day 
Camping  Areas,"  and  restriction  of 
Native  Wood  Collection. 

SUMMARY;  Notice  is  hereby  given  that  all 
types  of  camping  and  night-time 
occupation  must  occur  within 
designated  camping  areas  within  the  La 
Posa  Plain  Area,  and  that  native  wood 
collection  is  prohibited  on  the  public 
land  within  the  La  Posa  Plain  Camping 
Closure  Area.  The  area  affected  by  the 
closiue  contains  121.500  acres  more  or 
less. 

SUPPLEMENTARY  INFORMATION:  The      . 
Bureau  of  Land  Management,  Yuma 
Field  Office,  La  Posa  Interdisciplinary 
Management  Plan  specified  that  no 
overnight  occupation  or  collection  of 
native  wood  shall  be  permitted  with  the 
closure  area.  This  closures  of  pubhc 
land  within  this  area  to  overnight 
occupation  and  firewood  collection  is 
being  implemented  to  resolve  natural 
resource  impacts  resulting  from 
unauthorized  dumping  of  solid  and 
liquid  waste,  disturbance  of  native  soils, 
and  depletion  of  native  wood  resources. 
Camping  and  occupation  of  public  land 
within  this  area  is  restricted  to  five 
designated  14-day  camping  areas  and 
the  La  Posa  Long-Term  Visitor  Area 
(LTVA).  The  five  14-day  camping  areas 
are:  Plomosa  Road  located  5  miles  north 
of  Quartzsite,  Arizona,  on  the  north  and 
south  sides  of  Plomosa  Road;  Dome 
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Rock  located  6  miles  west  of  Quartzsite 
south  of  Interstate  10;  Hi- Jolly  located  3 
miles  north  of  Quartzsite  east  of 
Highway  95  at  mile  marker  112; 
Scaddan  Wash  located  3  miles  east  of 
Quartzsite  south  of  Interstate  10 
adjacent  to  the  south  frontage  road;  and 
Road-Runner  located  5  miles  south  of 
Quartzsite  west  of  Highway  95  at  mile 
marker  99.  These  areas  are  clearly 
identified  on  the  ground  with  perimeter 
signs  and  information  kiosks  at  the 
ignress  and  egress  points  which  provide 
maps  of  the  areas. 

Authority  for  this  action  is  contained 
in  43  CFR  8364.1.  Violation  of  this 
regulation  is  pimishable  by  a  fine  not  to 
exceed  S100,000  and/or  imprisonment 
not  to  exceed  12  months.  A  map  of  the 
overnight  occupation  and  camping 
clostire  areas  and  designate  camping 
areas  is  available  at  the  Yuma  Field 
Office,  2555  Gila  Ridge  Road,  Yuma, 
Arizona  85365.  or  by  mail. 

EFFECTIVE  DATES:  September  30, 1997. 

FOA  FURTHER  INFORMATION  CONTACT: 
Outdoor  Recreational  Planner  John 
Reid.  Yuma  Field  Office.  2555  Gila 
Ridge  Road,  Yuma,  Arizona  85365;  (520 
317-3274. 

Dated:  November  3, 1997. 
CartGuim, 

Proffxun  Manager,  Resources,  Lands,  and 
Minerals. 

[PR  Doc.  97-29866  Filed  11-12-97;  8:45  am] 
MUJMOOOOC  4910-4S-M 


DEPARTMEMT  OF  THE  INTERIOR 

National  Parle  Service 

Cor>c«s8k)n  Contract  Negotiations: 
National  Preserve;  Correction 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Correction  to  public  notice, 
proposal  to  award  concession  permits, 
WrangeU — St  Elias  National  Preserve. 

SUMMARY:  This  notice  contains  a 
correction  to  the  public  notice  that  was 
published  Friday.  October  17,  1997  (62 
PR  54127-54128).  That  notice 
advertised  the  National  Park  Service's 
proposal  to  award  17  concession 
permits  authorizing  the  operation  of 
^  sport  hunting  guide-outfitter  services  for 
the  public  at  Wrangell  St.  Elias  National 
Preserve. 

EFFECTIVE  DATE:  November  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Superintendent,  Wrangell  St.  EUas 
National  Park  and  Preserve.  P.O.  Box 
439,Copper  Center.  Alaska  99573. 


SUPPLEMENTARY  INFORMATION: 

Need  for  Correctioii 

The  Summary  action  of  the  notice 
published  on  Friday,  October  17,  1997 
(62  FR  54127-54128)  incorrectly  stated 
that  the  existing  permits  expire  by 
limitation  of  time  on  December  31, 1997 
and  that  the  term  of  the  proposed  new 
permits  will  be  for  "a  period  of  five 
years  from  January  1, 1998  through 
December  31,  2002. "  The  Effective  Date 
was  stated  "December  16, 1997". 

Correction  of  Notice 

The  existing  permits  expire  by 
limitation  of  time  on  Decemtwr  31, 
1998,  and  proposed  new  permits  will 
have  a  term  of  five  years  from  January 
1, 1999  through  December  31,  2003.  The 
date  applications  are  due  has  been 
extended  from  E)ecember  16. 1997  to 
January  15,  1998. 
Paul  Andersoa, 

Acting  Regional  Director,  Alaska  Region. 
(FR  Doc.  97-29775  Filed  11-12-97;  8:45  am] 
MUMO  coot  4910-7V-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Assessment 

ACTION:  Release  of  Draft  Environmental 
Assessment  for  Navigational 
Improvements  for  Washington  Sailing 
Marina  and  Columbia  Island  Marina  for 
public  review  and  announcement  of  a 
public  meeting  on  November  21, 1997  at 
Patowmack  Landing  Restaurant  at  the 
Washington  Sailing  Marina  in 
Alexandria,  Virginia. 

SUMMARY:  Washington  Sailing  Marina 
fWSM),  located  on  Dangerfield  Island, 
just  opposite  National  Airport  and 
Columbia  Island  Marina  (QM),  at  the 
southern  end  of  Lyndon  Baines  Johnson 
Grove  and  3  miles  upstream  from  WSM 
are  owned  by  the  National  Park  Service 
(NPS)  and  managed  by  Guest  Services, 
Inc.  The  marinas  provide  for 
recreational  boating  and  access  to  the 
Federal  navigational  project  in  the 
Potomac  River.  The  WSM  provides 
recreational  sailing  and  the  CIM 
provides  recreational  power  boating. 
The  access  channels  serving  to  connect 
these  marinas  with  the  Federal 
Navigational  channel  are  inadequate 
and  unsafe  for  the  types  of  boats 
currently  using  these  marinas. 

Through  both  studies,  the  benefits 
which  may  reasonably  be  expected  to 
accrue  from  the  proposed  project  are 
being  balanced  against  its  reasonable 
foreseeable  detriments. 


In  accordance  with  the  National 
Enviroiunental  PoUcy  Act  and  Clean 
Water  Act  the  NPS  is  soliciting 
comments  from  the  public,  state,  and 
local  agencies  and  officials,  and  other 
interested  parties.  The  public  review 
and  comment  period  for  the  draft 
feasibility  study  and  draft 
environmental  assessment  will  begin  on 
November  21, 1997  and  close  on 
December  21, 1997. 

A  public  meeting  will  be  held  on 
November  21, 1997  at  7:00  p.m.  at 
Patowmack  Landing  Restaurant  meeting 
room,  located  at  the  Washington  Sailing 
Marina,  one  mile  south  of  National 
Airport,  on  George  Washington 
Memorial  Parkway. 

For  further  information  please  contact 
Superintendent,  George  Washington 
Memorial  Parkway  at  703-285-2600. 
Requests  for  copies  of  the  draft  plan  or 
written  comments  may  be  addressed  to 
Superintendent,  at  George  Washington 
Memorial  Parkway,  c/o  Turkey  Rim 
Park,  McLean.  Virginia  22101. 
Comments  must  be  received  by 
December  21,  1997,  to  be  addressed  by 
the  Final  Feasibility  Study  and 
Environmental  Assessment. 

Dated:  November  3, 1997. 
Audry  F.  Calhoun, 

Superintendent.  George  Washington 
Memorial  Parkway. 

[FR  Doc  97-29774  Filed  11-12-97;  8:45  ami 
MLUNQ  OOOC  411»-7»-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Public  Meeting 

The  National  Park  Service  is  seeking 
pubhc  comments  and  suggestions  on  the 
planning  of  the  1997  Christmas  Pageant 
of  Peace,  which  opens  December  4.  on 
the  Ellipse  (President's  Park),  south  of 
the  White  House. 

The  meeting  will  be  held  at  1  p.m., 
Thursday,  November  13, 1997,  in  room 
234  of  the  National  Park  Service's 
National  Capital  Region  Building,  at 
1100  Ohio  Drive,  S.W.,  in  East  Potomac 
Park. 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  November  10, 
by  calling  the  White  House  Visitor 
Center  between  9  a.m.  and  4  p.m. 
weekdays,  at  (202)  208-1631.  Written 
comments  may  be  sent  to  the  Park 
Manager,  White  House  Visitor  Center, 
1100  Ohio  Drive,  SW..  Washington,  DC 
20242,  and  can  be  accepted  until 
November  7. 
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Dated:  November  3, 1997. 
Tom  Peyton, 

Park  Manager,  President's  Park. 
(FR  Doc.  97-29773  Filed  11-12-97;  8:45  am] 
MLUNQ  COM  431»-7»-M 

DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

National  Park  System  Advisory  Board 

AOENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.SC.  Appendix  (1994),  that  a 
meeting  of  the  National  Park  System 
Advisory  Board  will  be  held  on 
November  20-21. 1997,  at  the  Presidio, 
Golden  Gate  Club,  Bidlding  135.  Fisher 
Loop,  San  Francisco,  California. 
November  20, 1997,  will  be  a  meeting 
day  for  the  committees  of  the  Board. 
The  Committee  on  Use,  RecreaticHi  and 
Tourism  wall  meet  at  the  Presidio.  The 
Qunmlttee  on  Humanities,  Saence  and 
Education  will  meet  at  Point  Reyes 
National  Seashore.  The  full  Board  will 
meet  November  21. 1997.  beginning  at 
6:30  a.m.  and  will  adjourn  at  4:30  p.m. 

On  November  21,  after  remariu  from 
the  Chairman,  the  Board  will  be 
addressed  by  Director  Robert  Stanton. 
NPS  Deputy  Director  Jackie  Lowey  will 
report  on  the  NPS  Transportation 
Working  Group,  followed  by  committee 
reports.  The  Board  will  vote  on  National 
HistcMric  Landmark  nominations  in  the 
aftemo<m. 

The  Board  may  be  addressed  at 
various  times  by  other  officials  of  the 
National  Park  Service  and  the 
Department  of  the  Interior;  and  other 
miscellaneous  topics  and  reports  may  be 
covered.  The  order  of  the  agenda  may  be 
changed,  if  necessary,  to  accommodate 
travel  schedules  or  for  other  reasons. 

The  Board  meeting  will  be  open  to  the 
public.  Space  and  fodlities  to 
accommodate  the  public  are  limited  and 
persons  will  be  accommodated  on  a 
first-come  basis.  Anyone  may  file  with 
the  Board  a  written  statement 
concerning  matters  to  l>e  discussed.  The 
Board  may  also  permit  attendees  to 
address  the  Board,  but  may  restrict  the 
length  of  the  presentations,  as  necessary 
to  allow  the  Board  to  complete  its 
agenda  within  the  allotted  time. 

Persons  wishing  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  statements,  may  contact 
Loran  Fraser,  Office  of  Policy,  National 
Park  Service,  1849  C  Street,  NW., 
Washington.  DC  20240  (telephone  202- 
208-7456). 


Draft  minutes  of  the  meeting  will  be 
available  for  public  ins{>ection  about  12 
weeks  after  the  meeting,  in  room  2414, 
Main  Interior  Building,  1849  C  Street, 
NW.,  Washington.  DC. 

Dated:  November  5, 1997. 
Oanis  P.  Gahrin. 

Acting  Director,  National  Park  Service. 
(FR  Doc.  97-29778  Filed  11-12-97;  8:45  am) 
MUMO  cook  4310-7«-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
NotifkMtlon  of  f*anding  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  1.1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Parii  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
November  28,  1997. 
Carol  D.  Sfaull. 
Keeper  of  the  National  Register. 

CONNECTICUT 

Hartford  County 

Hubbard  Park,  Roughly  bounded  by  W.  Main 
St.,  1-691,  CT  66,  Reservoir  Ave., 
Edgewood  Dr,  and  Berlin.  Meriden  and 
Southing  tovmlines,  Meriden,  97001466 

New  London  County 

Burnett's  Comer,  Along  Packer  Rd.,  S  of  CT 

184,  Groton,  97001468 
Woodbridge  Fann,  29,  30,  and  90 

Woodbridge  Rd..  Salem,  97001467 

DISTRICT  OF  COLUMBIA 

District  of  Cohuabia  State  Equtvalant 

United  States  Daughters  of  1812,  National 
Headquarters,  1461  Rhode  Island  Ave., 
NW.,  Washington.  97001469 

GEORGLl 

Richmond  County 

Bethlehem  Historic  District,  Roughly 
bounded  by  Wrighteboro  Rd.,  MLK  Jr. 
Blvd.,  Railroad,  Poplar,  and  Clay  Sts., 
Augusta,  97001470 

IOWA 

Montgomery  County 

Moore,  Josiah  B.  and  Sara,  House,  508  E. 
Second  St.,  ViUisca,  97001471 

MASSACHUSETTS 

Middlesex  County 

Prince  Hall  Mystic  Cemetery,  Address 
Restricted.  Arlington,  97001473 


Suffolk  County 

St.  Luke's  and  St.  Margaret's  Church,  5-7  St 
Luke's  Rd.,  Boston.  97001472 

MICHIGAN 

Caa  County 

Jones,  Carroll  and  Bessie  E.  (Catd),  House, 
170  W.  Main  St.,  Marcellus.  97001482 

Delta  County 

Sand  Lighthouse,  12  Wateiplant  Rd.. 
Escanaba,  97001474 

Newaygo  County 

Hardy  Hydroelectric  Plant,  6928  E.  36th  St, 
Newaygo  vicinity,  97001479 

Wayne  CewBty 

Ford — Bacon  House,  45  Vinewood, 

Wyandotte.  97001476 
Grindley.  Robert  M.  and  Matilda  (Kitch), 

House.  123  Parsons,  Detroit  97001475 
Hook  and  Ladder  House  No.  5— Detroit  Fire 

Department  Repair  Shop,  3400-3434 

Russell,  Detroit,  97001481 
Warren — Prentis  Historic  District,  Bounded 

by  Woodward,  Warren,  Third,  and  alley  S 

of  Prentis,  Detroit,  97001477 
Willis — Selden  Historic  District,  Bounded  by 

alley  N  of  W.  Willis,  Woodward,  alley  S  of 

Selden,  and  Third  Ave.,  Detroit,  97001478 
Woodbridge  Neighborhooid  Historic  District 

(Boundary  Increase),  4304-14  Trumbull 

Ave.  and  3800  Grand  River.  Detroit 

97001480 

MISSOURI 
Jackaoo  County 

Scarritt  Point  North  Historic  District. 
Roughly  along  Gladstone  Blvd..  Winder, 
Bales,  Indiana,  and  Norledge  Ave*.,  Kansas 
City,  97001484 

Scarritt  Point  South  Histoic  District 
Roughly  along  Gladstone  and  Benton 
Blvds.,  and  Thompson  Ave.,  Kansas  Qty. 
97001483 

Saline  County 

Sweet  Springs  Historic  District  (Sweet 
Springs  MPS],  Roughly  along  Lexington, 
Marshall,  Miller,  and  Spring  Sts.,  Sweet 
Springs,  97001485 

NEW  YORK 

Cattaraugus  County 

Oak  Hill  Park  Historic  District,  Roughly  along 
Laurens,  N.  Second,  Third,  Fourth,  and  W. 
Sullivan  Sts.,  Glean.  9700149S 

Lhringrtm  County 

Linwood,  1912  York  Rd,  York  vicinity. 
97001493 

Tioga  County 

Belcher-Holden  Farm  (Newark  Valley  MPS), 

5825  NY  38,  Newark  Valley.  97001486 
Chamberlain,  Daniel,  House  (Newark  Valley 

MPS)^627  Brown  Rd.,  Newaric  Valley, 

97001489 
Farrand-Pierson  House  (Newark  Valley  MPS), 

441  Brown  Rd.,  Newark  Valley.  97001490 
Maple  Lawn  Farm  (Newark  Valley  MPS), 

10981  NY  38,  Newark  Valley,  97001487 
Nowland  House  (Newark  Valley  MPS),  88  S. 

Main  St,  Newark  Valley,  97001488 
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Sutton-Chapman-Howland  House  (Newark 
VaUcy  MPS).  55  Main  St.,  Newark  Valley, 
97001492 

Wade  Farm  (Newark  Valley  VH>S).  5579  NY 
38.  Newark  Valley.  97001491 

WMtchwtef  CoiMty 

Trinity  Episcopal  Church  Complex,  335 
Fourth  Ave.,  Mount  Vernon.  97001494 

NORTH  CAKOUNA 

Bnmswick  Couaty 

Bald  Head  Creek  Boathouse.  Smith  Island, 
mouth  of  Cape  Fear  R.  Smith  Island,   . 
97001496 

Surry  County 

Bank  of  Pilot  Mountain.  (Former).  100  E. 
Main  St.,  Pilot  Mountain.  97001497 

WalvCwMty 

Odd  FeUows  Building,  19  W  Hargett  St. 

Raleigh.  97001498 
Pine  Stivet  Creamery,  (Former),  414 

Glenwood  Ave..  Raleigh.  97001499 

TESNESSEE 


ICMUty 

River  Side  Farmhouse.  497  Shofher  Rd., 
Shelbyville  vicinity,  97001501 

Maaiy  County 

Pre«iritt-Amis-Finney  House,  2629  PuUen 
MiU  Rd.,  Culleoka  vicinity,  97001503 


iCeuBty 

Kingston  Avenue  Historic  District,  Roughly 
along  N.  Kingston.  S.  Kingston,  and  E. 
Rockwood  Aves..  Rockw<x>d,  97001500 

Sovier  County 

Wade.  Dwight  and  Kate.  House,  114  K>y  St., 
Sevierville.  97001502 

VIRGINIA 


iCoaniy 

Earlysville  Union  Church.  VA  743,  NW  of  jet. 
with  VA  633.  Earlysville.  97001504 

Arlington  Couftjr 

Calvert  Manor.  1925-1927  N.  Calvert  St.. 
Arlington  vicinity,  97001506 

Colpeper  County 

Maple  Springs,  20509  Clover  Hill  Rd., 
JeSersoQton  vicinity,  97001510 

Franklin  County 

Early.  Jubal  A..  House,  NW  of  jet  of  VA  116 
■     and  VA  684,  Boones  Mill  vicinity, 
97001507 

Goochland  County 

Jackson  Blacksmith  Shop,  2558  Blacksmith 
Shop  Rd..  Goochland  vicinity,  97001511 

Rappahannock  County 

Flint  Hill  Baptist  Church,  0.3  mi  N  of  jet.  of 
US  522  and  VA  729,  Flint  Hill,  97001509 

Spotsylvania  County 

La  Vista,  4420  Cuinea,3tation  Rd.,  Guinea 
vicinity,  97001508 

Bedford  Independent  City 

Ballard.  John  D.,  House,  525  Longwood  Ave., 
Bedford.  97001505 


WISCONSIN 
La  Cram  County 

Chicago,  Milwaukee  and  Saint  Paul  Railway 
Passenger  Depot.  601  Saint  Andrew  Rd., 
LaCrosse.  97001512 

[FR  Doc.  97-29777  Filed  11-12-97;  8:45  ami 
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DEPARTMENT  OF  THE  MTEMOR 

Bureau  of  Reclamolion 

Central  Valley  Proiect  Improvement 
Act,  Criteria  for  Evaiuattng  Watar 
Conaervation  Plana 

AQENCY:  Bureau  of  Reclamaticm, 

Interior. 

ACTION:  Notice  of  draft  decision  of 

evaluation  of  water  conservation  plan 

for  Delano-Earlimait  Irrigation  District 

SUMMARY:  To  meet  the  requirements  of 
the  Central  Valley  Project  Improvement 
Act  (CVPIA).  the  Bureau  of  Reclamation 
(Reclamation)  developed  and  published 
the  Criteria  for  Evaluating  Water 
Conservation  Plans  (Criteria)  dated 
April  30,  1993.  and  revised  in 
September  1996.  These  Criteria  were 
developed  based  on  information 
provided  during  pubUc  scoping  and 
public  review  sessions  held  throughout 
Reclamation's  Mid-Pacific  (MP)  Region. 
Reclamation  uses  these  Criteria  to 
evaluate  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contracts  in  the  MP  Region,  including 
those  required  by  the  Reclamation 
Reform  Act  of  1982.  The  Criteria  were 
developed  and  the  plans  evaluated  for 
the  purpose  of  promoting  the  most 
efficient  water  use  reasonably 
achievable  by  all  MP  Region  contractors. 
Reclamation  made  a  commitment 
(stated  within  the  Criteria]  to  publish  a 
notice  of  its  draft  determination  on  the 
adequacy  of  each  contractor's  water 
conservation  plan  in  the  Federal 
Register  to  allow  the  public  a  minimum 
of  30  days  to  comment  on  its 
preliminary  determinations.  This 
program  is  on-going;  an  updated  list 
will  be  published  to  recognize  districts 
as  plans  are  revised  to  meet  the  Criteria. 
DATES:  All  public  comments  must  be 
received  by  December  15,  1997. 

ADDRESSES:  Please  mail  comments  to 
Lucille  Billingsley,  Bureau  of 
Reclamation.  2800  Cottage  Way.  MP- 
402.  Sacramento,  CA  95825. 
FOR  FURTHER  INFORMATKM  CONTACT: 
To  be  placed  on  a  mailing  list  for  any 
subsequent  information,  please  contact 
Lucille  Billingsley  at  the  address  above, 
or  by  telephone  at  (916)  978-5215  (TDD 
978-5608). 


SUPPLEMENTARY  INFORMATION:  Under 
provisions  of  Section  3405(e)  of  the 
CVPIA  (Title  34  of  Pub.  L.  102-575), 
"The  Secretary  (of  the  Interior]  shall 
establish  and  administer  an  office  on^ 
Central  Valley  Project  water 
conservation  best  management  practices 
that  shall  •  •  •  develop  criteria.  For 
evaluating  the  adequacy  of  all  water 
conservation  plans  developed  by  project 
contractors,  including  those  plans 
required  by  section  210  of  the 
Reclamation  Reform  Act  of  1982."  Also, 
according  to  Section  3405(e)(1),  these 
criteria  will  be  developed  "*  *  *  with 
the  purpose  of  promoting  the  highest 
level  of  water  use  efficiency  reasonably 
achievable  by  project  contractors  using 
best  available  cost-effective  technology 
and  best  management  practices." 

The  MP  Criteria  states  that  all  parties 
(districts)  that  contract  with 
Reclamation  for  water  supplies 
(municipal  and  industrial  contracts  over 
2,000  irrigable  acre- feet  and  agricultural 
contacts  over  2,000  Irrigable  acres)  will 
prepare  water  conservation  plans  which 
will  be  evaluated  by  Reclamation  based 
on  the  following  required  information 
detailed  in  the  steps  listed  below  to 
develop,  implement,  monitor,  and 
update  their  water  conservation  plans. 
The  steps  are: 

1 .  Coordinate  with  other  agencies  and 
the  public. 

2.  Describe  the  district. 

3.  Inventory  water  resources, 

4.  Review  the  past  water  conservation 
plan  and  activities. 

5.  Identify  best  management  practices 
to  be  implemented. 

6.  Develop  schedules,  budgets,  and 
projected  results. 

7.  Review,  evaluate,  and  adopt  the 
water  conservation  plan. 

8.  Implement,  monitor,  and  update 
the  water  conservation  plan. 

The  MP  contractor  listed  below  has 
developed  a  water  conservation  plan 
which  Reclamation  has  evaluated  and 
preliminarily  determined  meet  the 
requirements  of  the  Criteria. 

•  Delano-Earlimart  Irrigation  District 
Public  comment  on  Reclamation's 
preliminary  (i.e.,  draft)  determinations 
at  this  time  is  invited.  Copies  of  the 
plans  listed  above  will  be  available  for 
review  at  Reclamation's  MP  Regional 
Office  and  MP's  area  offices.  If  you  wish 
to  review  a  copy  of  the  plans,  please 
contact  Ms.  Billingsley  to  find  the  office 
nearest  you. 

E)ated:  November  6, 1997. 
Robert  F.  Stackhouse. 
Regional  Resources  Manager. 
|FR  Doc.  97-29827  Filed  11-12-97;  8:45  am] 
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AQBICY  FOR  INTERNATIONAL 
DEVELOPMENT 

Malaria  Vaccine  Deveiopmant  Program 
Federal  Advlaory  Commltlae;  NoUoe  of 
Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  USAID  Malaria  Vaccine 
Development  Program  (MVDP)  Federal 
Advisory  Committee.  The  meeting  will 
be  held  from  8:30  AM  to  5:00  PM  on 
December  15, 1997  and  from  8:30  to 
noon  on  16  December  1997  at  the 
Confisrence  Room  of  the  Environmental 
Health  Project  located  in  Suite  300, 
1611  North  Kent  Street  in  Ariington.  VA 
22209-2111. 

The  agenda  will  concentrate  on  the 
activities  of  the  MVDP  over  the  past  six 
months  and  plans  for  the  next  year. 

The  meeting  will  be  open  to  the 
public  except  for  a  30  to  60  minute 
segment  at  approximately  2:30  PM  on 
Decemlier  15, 1997,  during  whidi 
procurement  sensitive  information  will 
be  discussed.  Any  interested  person 
may  attend  the  meeting,  may  file  written 
statements  with  the  committee  before  or 
after  the  meeting,  or  present  any  oral 
statements  ia  accordance  with 
procedures  established  by  the 
committee,  to  the  extent  that  time 
available  for  the  meeting  permits. 

Those  wishing  to  attrad  the  meeting 
or  to  obtain  additional  information 
about  the  USAID  MVEH>  should  contact 
Carter  Diggs,  the  designated  Federal 
Offiicer  for  the  USAID  MDP  Federal 
Advisory  Committee  at  the  Office  of 
Health  and  Nutrition  USAID/G/PHN/ 
HN/EH,  Room  3.07-013,  3rd  floor,  RRB, 
Washington,  DC  20523-3700,  telephone 
(202) 712-5728,  Fax (202)  216-3702, 
cdigg89uaaid.gov. 
CaiterDinB, 

USAID  Designated  Federal  Officer  (Technical 
Adviaor,  Malaria  Vaccine  Development 
Progiram). 

(FR  Doc.  97-29867  Filed  11-12-97;  8:45  am] 
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INTERNATIONAL  TRADE 

wWRRhRRMWN 

PnwMtigatton  Na  S32-38q 

Simplification  of  the  Harmoniied  Tariff 
Sdiedule  of  ttie  United  States 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  November  5, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  AfEairs  and  Trade  Agreements 


(O/TA&TA)  (202-205-2592).  The 
O/TA&TA  fax  number  is:  202/205-2616. 
Mr.  Rosengarden  may  also  be  reached 
via  Internet  e-mail  at 
rosengarden9u8itc.gov.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810.  Media 
representatives  should  contact  Margaret 
O'Laughlin,  Public  AfEairs  Officer  (202- 
205-1819).  This  notice,  and  any 
subsequent  notices  published  pursuant 
to  section  332(g)  of  the  Tariff  Act  of 
1930,  may  be  obtained  from  the  ITC 
Internet  web  server  http:// 
www.u8itc.gov. 

SUMMARY:  Following  receipt  of  a  letter 
from  the  Chairman,  Committee  on  Ways 
and  Means,  U.S.  House  of 
Representatives,  the  Commission  has 
instituted  investigation  No.  332-388. 
Simplification  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  under 
section  332(g)  of  the  Tariff  Act  of  1930. 
The  purpose  of  the  investigation  is  to 
propose  modifications  to  the 
Hannonized  Tariff  Schedule  of  the 
United  States  (HTS)  in  order  to  make  it 
simpler,  more  transparent  and  easier  to 
use. 

Background: 

As  requested  by  the  Committee,  the 

Commission  will  conduct  the 

investigation  in  accordance  with  the 

following  guidelines: 

— ^The  investigation  should  examine  the 
difficulties  arising  from  the 
complexity  and  size  of  the  HTS,  and 
the  Commission  should  suggest 
modifications  to  alleviate  compliance 
and  administrative  burdens  for  the 
business  community  and  the  U.S. 
Customs  Service. 

— Concession-rate  levels  schedtded  to 
go  into  effect  on  January  1 ,  2004 
should  be  used  as  the  bnsis  for  general 
rates  and  special  rates  of  duty.  Tariff 
categories  scheduled  for  rate 
reductions  beyond  January  1,  2004 
should  be  identified  and  Uieir  staging 
schedules  indicated  in  the  report, 
along  with  any  suggested 

.    modffication  that  take  delayed  staging 
into  account. 

— Consistent  with  sound  nomenclature 
principles  and  \kS.  international 
obligations  under  the  Harmonized 
System  Convention,  the  Commission 
should  suggest  ways  to  simplify  the 
U.S.  tariff  structure  to  the  extent 
practicable  without  affecting  duty-rate 
changes  with  a  significant  effect  on 
U.S.  industry  and  trade. 

— For  each  of  HTS  chapters  1  through 
97,  the  Commission  should  suggest 
appropriate  methods  of  reflecting 


Colimm  2  rates.  Consistent  with 
guidelines  for  rate  changes,  the 
Commission  should  avoid  proposing 
or  maintaining  rate  lines  solely  for  the 
purpose  of  reflecting  Column  2  rates 
of  dufy. 
— ^The  Commission  should  suggest 
conversions  of  all  specific, 
compound,  and  complex  rates  of  duty 
to  ad  valorem  equivalent  rates, 
provided  that  such  conversions  would 
not  have  significant  effects  on  U.S. 
industry  and  trade.  In  calculating  rate 
conversions,  the  Commission  should 
use  trade  data  from  the  three  most 
recent  calendar  years. 
— The  Commission  shotild  suggest  ah 
appropriate  simplification  of  HTS 
statistical  reporting  categories  for 
consideration  by  the  Committee  for 
Statistical  Annotation  of  the  Tariff 
Schedules,  in  accordance  with  section 
484(f)  of  the  Tariff  Act  of  1930,  as 
amended. 

The  Committee  on  Ways  and  Means 
has  requested  that  the  Commission 
complete  its  investigation  and  submit  its 
report  to  that  Committee,  the  Committee 
on  Finance  of  the  Senate,  and  to  the 
President,  by  July  13,  2000. 

As  requested  fay  the  Committee,  the 
Commission  will  consult  with 
interested  agencies  in  the  Executive 
Branch,  including  the  Office  of  thei  U.S. 
Trade  Representative,  the  U.S.  Customs 
Service,  and  the  U.S.  Bureau  of  the 
Census.  In  additicm,  a  primary  focus  of 
the  investigation  will  be  to  obtain  the 
broadest  possible  range  of  private-sector 
input  including  U.S.  producers,  U.S. 
importers,  and,  via  foreign  embassies, 
m^r  foreign  exporters  to  the  United 
States.  To  that  end,  the  Commission 
anticipates  that  frequent  notices  and 
repeated  contacts  with  interested  parties 
will  take  place.  Commission  staff  expect 
to  work  closely  with  various  industiy 
groups  to  ensure  that  the  Commission  is 
in  a  position  to  understand  their 
interests  and  will  be  able  to  see  that 
their  concerns  are  recognized  in  the 
development  of  proposals  to  simplify 
the  U.S.  tariff  sttTictuTB.  The 
Commission  believes  that  it  is  vital  to 
have  significant  private-sector  input 
during  all  phases  of  this  woik. 

The  Commission  will  from  time  to 
time  issue  notices  and  solicit  comments 
and  proposals  with  respect  to  specific 
portions  of  the  HTS.  However, 
comments  addressed  to  the  overall 
scope  and  direction  of  this  investigation 
must  be  submitted  by  C.O.B.  May  29. 
1998. 

Written  Sabmissions:  All  submissions 
in  connection  with  this  investigation 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
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Commission.  500  E  Street  S.W., 
Washington.  D.C.  20436. 

Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  p>aper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons. 

Public  Hearing:  At  an  appropriate 
time  during  the  investigation,  the 
Commission  will  hold  public  hearings 
to  obtain  the  views  of  interested  parties. 
Any  such  hearings  will  be  announced  in 
a  future  public  notice. 

Issued:  November  6,  1997. 

By  order  of  the  Conunissioo. 
Donaa  R.  Koehnke, 
Secretary. 

(FR  Doc.  97-29782  Filed  H-12-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (^fRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  54, 
"Requirements  for  Renewal  of  Operating 
Licenses  for  Nuclear  Power  Plants". 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  One-time  submission  of 
operating  license  renewals  and 
occasional  submissions  for  holders  of 
renewed  licenses. 


5.  Who  will  be  required  or  asked  to 
report:  Commercial  nuclear  power  plant 
licensees  who  renew  operating  licenses. 

6.  An  estimate  of  the  number  of 
responses:  1.33  responses  (4  renewal 
applications  during  the  3-year 
clearance). 

7.  The  estimated  number  of  annual 
respondents:  1.33  respondents. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Approximately 
89,333  hours  (85,333  hoiu^  one-time 
reporting  burden  and  4,000 
recordkeeping  burden). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  54  of  the 
NRC  regulations,  "Requirements  for 
Renewal  of  Operating  Licenses  for 
Nuclear  Power  Plants,"  specifies  the 
procedures,  criteria,  and  standards 
governing  nuclear  power  plant  license 
renewal,  including  information 
submittal  and  recordkeeping 
requirements,  so  that  the  NRC  may 
make  determinations  necessary  to 
promote  the  health  and  safety  of  the 
public. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW  (lower  level), 
Washington.  IX].  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signatiue  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
December  15.  1997.  Norma  Gonzales, 
Office  of  Information  and  Regulatory 
Affairs  (3150-0155),  NEOB-10202. 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Comments  can 
also  be  submitted  by  telephone  at  (202) 
395-3084.  The  NRC  Qearance  Officer  is 
Brenda  Jo  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo  Shehon, 

NBC  Cleamnce  Officer,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  97-29887  Filed  11-12-97;  8:45  am) 

■UMQ  CODE  7SM-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
ActhfitiM:  Submission  for  OMB 
Review;  Comment  Request 

agency:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New 

2.  The  title  of  the  information 
collection:  Request  for  Taxpayer 
Identification  Number. 

3.  The  form  number  if  applicable: 
NRC  Form  531 

4.  How  often  the  collection  is 
required:  One  time  from  each  applicant 
or  individual  to  enable  the  Department 
of  Treasury  to  process  electronic 
financial  payment  or  collect  debts  owed 
to  the  government. 

5.  Who  will  be  required  or  asked  to 
report:  All  individuals  doing  business 
with  the  Nuclear  Regulatory 
Commission,  including  contractors  and 
recipients  of  credit,  licenses,  permits, 
and  benefits. 

6.  An  estimate  of  the  number  of 
responses:  2.600  (1,600  the  first  year 
and  500  annually  thereafter  or  867 
annually  over  a  three  year  period). 

7.  The  estimated  number  of  annual 
respondents:  867. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  72  (5  minutes 
per  response). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  N/A. 

10.  Abstract:  The  Debt  Collection 
Improvement  Act  of  1996  requires  that 
agencies  collect  taxpayer  identification 
numbers  (TINs)  from  individuals  who 
do  business  with  the  CJovemment. 
including  contractors  and  recipients  of 
credit,  licenses,  permits,  and  benefits. 
The  TIN  will  be  used  to  process  all 
electronic  payments  (refunds)  made  to 
licensees  by  electronic  funds  transfer  by 
the  Department  of  the  Treasury.  The 
Department  of  the  Treasury  will  use  the 
TIN  to  determine  whether  the  refund 
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can  be  used  to  administratively  offset 
any  delinquent  debts  reported  to  the 
Treasury  by  other  government  agencies. 
In  addition,  the  TIN  vdll  be  used  to 
collect  and  report  to  the  Department  of 
the  Treasury  any  delinquent 
indebtedness  arising  out  of  the 
licensee's  or  applicant's  relationship 
with  the  NRC. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  fi^e  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street,  NW  (lower  level), 
Washington,  DC.  OMB  clearance 
requests  are  available  at  the  NRC 
worldwide  web  site  (http:// 
v»rww.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
December  15,  1997.  Norma  Gonzales, 
Office  of  Information  and  Regulatory 
Affairs  (3150-        ),  NEOB-10202,  Office 
of  Management  and  Budget, 
Washington,  DC  20503.  Comments  can 
also  be  submitted  by  telephone  at  (202) 
395-3084.  The  NRC  Clearance  Officer  is 
Brenda  Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Branda  Jo.  Shelton, 

NRC  Clearance  Officer,  C^pce  of  the  Chief 
Information  Officer. 
(FR  Doc.  97-29888  Filed  11-12-97;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  Na  SO-MO] 

Florida  Ponvsr  Corporation;  Noties  of 
Consldsration  of  Issuancs  of 
Amsndment  to  Facility  Oparating 
Uoanaa,  Propoaad  No  Significant 
Hazards  ConsMaratlon  Datarmination, 
and  Opportunity  for  a  Haaring 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR  72,  issued  to  the 
Florida  Power  Corporation,  (FPC  or  the 
licensee),  for  operation  of  the  Crystal 
River  Nuclear  Generating  Unit  3  (CR3) 
located  in  Citrus  County,  Florida. 

The  proposed  amendment  involves 
modifications  to  the  electrical  controls 
of  the  Reactor  Building  (RB) 
Recirculation  System  Fan/Cooler,  AHF- 
IC.  FPC  has  determined  that  the 
modification  involves  an  Unreviewed 
Safety  Question,  in  that  modification 


will  install  additional  components  that 
could  increase  the  probability  of 
occurrence  of  a  malfunction  of 
equipment  important  to  safety 
previously  evaluated  in  the  Final  Safety 
Analysis  Report  (FSAR).  Therefore,  this 
action  requires  NRC  approval.  The 
proposed  modification  to  the  fan  logic 
will  enable  utilization  of  AHF-lC,  in 
place  of  either  AHF-1 A  or  AHF-lB  (the 
normally  running  RB  Recirculation 
System  fans),  by  providing  engineered 
safeguards  (ES)  auto-start  permissive 
interlocks  from  its  MCC-3AB  transfer 
switch.  This  modification  will 
automatically  prevent  inadvertent 
loading  of  two  RB  Recirculation  System 
fans  on  a  single  emergency  diesel 
generator  when  the  ES-MCC-3AB 
source  is  transferred.  The  AHF-lC 
Engineered  Safeguards  "A"  train  auto 
start  signal  will  be  enabled  only  when 
AHF-lC  is  ES-selected  as  the  "A"  train 
fan  with  ES-MCC-3AB  supplied  from 
the  "A"  train  source.  Conversely,  the 
AHF-lC  ES  "B"  train  auto-start  signal 
will  be  enabled  only  when  AHF-lC  is 
ES-selected  as  the  "B"  train  fan  with 
ES-MCC-3AB  supplied  from  the  "B" 
train  source. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  license  amendment  involves  the 
addition  of  electrical  circuits  to  preclude  the 
loading  of  two  Reactor  Building 
Recirculation  System  fans  onto  the  same 
Emergency  Diesel  Generator  when  AHF-lC 
is  in  service.  This  equipment  will  enable  use 
of  Reactor  Building  Recirculation  System 
fan/cooler  unit  AHF-lC  in  place  of  either 
AHF-IA  or  AHF-lB  by  providing  ES  auto- 
start permissive  interlocks  from  the  source 
transfer  switch  for  Motor  Control  Center  ES- 
MCC-3AB.  The  AHF-lC  ES-select  control 


circuitry  and  ES-MCC-3AB  do  not  initiate 
any  accidents  previously  evaluated.  Accident 
mitigation  strategies  assume  that  one  train  of 
the  Reactor  Building  Recirculation  System  is 
available.  This  license  amendment  does  not 
restrict  the  availability  of  one  train.  One 
Reactor  Building  Recirculation  System  fan/ 
cooler  unit  will  always  be  in  operation  even 
if  AHF-lC  is  not  available  because  of  a 
malfunction  in  this  control  circuitry. 

A  {allure  to  open  or  close  a  manual  Nuclear 
Services  Closed  Cycle  Cooling  (SW)  System 
valve  at  a  Reactor  Building  Recirculation 
System  cooling  coil  is  a  remote  possibility. 
Adequate  procedural  controls  are  in  place  to 
eiuure  that  proper  «teps  are  taken  when  a 
fon/cooler  unit  is  being  placed  in  service  or 
removed  hom  service.  These  procedures  are 
not  required  during  an  accident,  but  are  part 
of  the  normal  operation  of  CR-3.  However, 
should  a  failure  occur,  the  other  aligned 
Reactor  Building  Recirculation  fan/cooler 
unit  is  available.  In  addition,  both  trains  of 
the  Reactor  Building  Spray  System  will  be 
available  to  perform  the  post  accident 
containment  heat  removal  function. 

Failure  to  properly  ES-select  a  fan/cooler 
unit  could  result  in  a  bilure  of  the  ES  start 
function.  However,  an  alignment  error  in  the 
ES-selection  of  AHF-lC  is  annunciated  and 
printed  out  by  the  events  recorder  to 
minimize  the  effect  of  this  type  of  £ai)ure. 
Also  procedural  controls  are  in  place  to  align 
the  ES-selection  for  the  fan/cooler  unit  being 
placed  in  service.  The  other  train  of  the 
Reactor  Building  Recirculation  System  would 
be  available,  as  well  as,  both  trains  of  the 
Reactor  Building  Spray  System.  Therafbra, 
this  license  amendment  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

Because  of  CR-3  single  failure  design  bases 
considerations,  a  failure  of  one-half  of  the 
Reactor  Building  Recirculation  System 
during  accident  mitigation  would  mean  that 
both  trains  of  the  Reactor  Building  Spray 
System  are  available  for  mitigating  any 
accident  previously  evaluated.  Accident 
analyses  for  CR-3  assume  only  one  train  of 
the  Reactor  Building  Recirculation  System. 
Either  train  of  the  Reactor  Building  Spray 
System  has  the  caf>ability  to  maintain  the 
accident  dose  consequences  well  bielow  the 
requirements  of  10  CFR  100  {25  rem  whole 
body,  300  rem  thyroid)  and  General  Design 
Criteria  19  (5  rem  whole  body,  or  its 
equivalent  to  any  part  of  the  l>ody). 
Installation  of  the  ES  auto-start  permissive 
interiocks  from  the  transfar  switch  for  Motor 
Control  Center  ES-MCC-3AB  will  not  alter 
any  assumptions  made  in  evaluating  the 
radiological  consequences  of  any  accident 
described  in  the  FSAR  nor  will  it  affect  any 
fission  product  barriers  since  the  post- 
accident  contaiimient  heat  removal  functions 
will  still  meet  design  requirements.  Therefore 
installation  of  ES  auto-start  permissive 
interiocks  from  Motor  Control  Center  ES- 
MCC-3AB  transfiBr  switch  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  accident  mitigation  strategies  for  CR- 
3  assume  two  different  types  of  poM-accident 
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containment  heat  removal  functions — 
Reactor  Building  Recirculation  System  and 
Reactor  Building  Spray  System.  This  license 
amendment  will  allow  the  use  of  Reactor 
Building  Recirculation  System  fan/cooler 
unit  AHF-lC,  which  is  presently 
administratively  out  of  service,  to  control  the 
Reactor  Building  temperature  during  normal 
operations  and  to  mitigate  any  postulated 
accidents.  The  use  of  AHF-lC  in  place  of 
either  AHF-IA  or  AHF-lB  does  not  alter  the 
success  path  for  post-accident  mitigation. 
The  addition  of  tke  ES  auto-start  permissive 
interlocks  from  the  ES-MCC-3AB  transfer 
switch  will  not  introduce  hilure  modes  and 
effects  that  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

This  license  amendment  will  allow  the  use 
of  Reactor  Building  Recirculation  System 
fan/cooler  unit  AHF-lC  that  is  presently 
administratively  out  of  service.  AHF-lC  is 
identical  in  design  function  to  the  other  two 
fan/cooler  unit<  that  are  presently  in  service. 
During  normal  operation,  two  operating 
Reactor  Building  Recirculation  System  fan/ 
cooler  units  maintain  the  Reactor  Building 
temperature  below  the  Improved  Technical 
Specification  limit  of  130°F.  Installation  of 
this  modification  will  allow  the  use  of  AHF- 
lC  in  place  of  either  AHF-1 A  or  AHF-lB. 
and  maintain  the  licensing  and  design  bases 
that  assume  two  traiiu  are  operable  for 
accident  mitigation.  The  use  of  AHF-lC  in 
place  of  the  other  fan/cooler  units  will 
preserve  the  margin  of  safety,  pre-accident 
and  post-accident,  because  the  assumptions 
used  in  FSAR  analyses  remain  valid.  Peak 
Reactor  Building  pressures  and  temperatures 
will  not  be  exceeded  and  the  margin 
provided  by  this  fission  product  barrier  will 
not  be  reduced.  Therefore,  this  license 
amendment  does  not  involve  a  significant 
reductioa  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  EH  vision  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  15, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  pcuticipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Coastal 
Region  Library,  8619  W.  Crystal  Street, 
Crystal  River,  Florida. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  nile  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 


how  that  interest  may  be  afiiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fells  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  fo  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  pr(x:eeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inchtding  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 
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If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. . 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Coimsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  R. 
Alexander  Glenn,  General  Counsel, 
Florida  Power  Corporation,  MAC-A5A, 
P.O.  Box  14042,  St  Petersburg,  Florida 
33733-4042,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplementtl  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  4, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Docimient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Coastal  Region  Library,  8619  W. 
Crystal  Street,  Crystal  River,  Florida. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commisaioa. 
L-Raghavan, 

Sr.  Project  Manager,  Project  Directorate  B- 
3,  Division  of  Reactor  Projects — I/H  Office 
of  Nuclear  Reactor  Regulation. 

(PR  Doc  97-29889  Filed  11-12-97;  8:45  am] 


NUCLEAR  REQULATORY 
COMMISSION 

[Dodwt  No.  030-31373;  Ucenae  No.  12- 
16SS9-01;EA  97-207] 

In  the  Matter  of  Conam  Inspection,  Inc. 
Itasca.  IL;  Order  Imposing  Civil 
Monetary  Penalty 

1 

Coiuun  Inspection,  Inc.  (Conam  or 
Licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  12-16559-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
January  2, 1990.  The  license  authorizes 
the  Licensee  to  possess  and  use  certain 
byproduct  matnials  in  accordance  virith 
the  conditions  specified  therein  at  the 
Licensee's  facilities  in  Columbus,  Ohio; 
Gary,  Indiana;  Reading,  Pennsylvania; 
Galli[>olis,  Ohio;  and  at  temporary  job 
sites  anywhere  in  the  United  States 
where  the  NRC  maintains  jtirisdiction 
for  regulating  the  use  of  licensed 
material. 


An  inspection  and  investigation  of  the 
Licensee's  activities  were  conducted 
between  March  28, 1996  and  November 
12, 1996.  The  results  of  the  inspection 
and  investigation  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  Jime  9, 
1997.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
peiudty  proposed  for  three  of  the 
violations  in  the  aggregate  (Violations 
LA,  13,  and  LC). 

The  Licensee  responded  to  the  Notice 
in  a  letter  dated  July  7, 1997.  In  its 
response,  the  Licensee  denied 
Violations  LB  and  LC,  and  requested 
remission  or  full  mitigation  of  the  civil 
penalty. 

m 

After  consideration  of  the  Licensee's 
response  and  arguments  for  mitigation 
contained  therein,  the  NRC  staff  has 
determined,  as  set  forth  in  the  Appendix 
to  this  Order,  that  the  Licensee  cUd  not 
provide  an  adequate  basis  for 
withdrawing  Violations  I.B  and  LC,  or 
mitigating  the  severity  level  of 
Violations  LA,  I.B,  and  I.C  in  the 
aggregate,  or  mitigating  the  civil  penalty 
associated  with  Violations  LA,  LB,  and 
LC.  Therefore,  a  civil  penalty  in  the 
amount  of  $16,000  should  be  imposed. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  S16,000  yrithin  30  days  of  the  data 
of  this  Order,  l>y  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurar  of  the  United  States  and  mailed  to 
James  Lieberman,  Director,  Office  of 
Enibrcement.  U.S.  Nuclear  Regulatory 
Commiasion,  One  White  Flint  North,  11555 
RockviUe  Pike,  Rockville.  MD  20852-2738. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
considwation  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
Mfriting  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  A  request  for  a 
hearing  should  be  clearly  mariied  as  a 
"Request  for  an  Enforcement  Hearing" 
and  shall  be  addressed  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
R^iulatory  Commission  Washington, 
D.C.  20555,  with  a  copy  to  the 
Commission's  Docummt  Control  Desk. 
Washington,  D.C.  20555.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address  and  to  the  Regional 
Administrator,  NRC  Region  m,  801 
Warrenville  Road,  Lisle,  IL  60532. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order  (or  if  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing  has  not  been  granted),  the 
provisions  of  this  Order  shall  be 
effective  without  further  pnx:eedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  Violations 
I.B  and  I.C  of  the  Notice  referenced  in 
Section  n  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations  and  the  additional  violations 
set  forth  in  the  Notice  of  Violation  that 
the  Licensee  admitted,  this  Order 
should  be  sustained. 

For  the  Nuclear  Regulatory  Commiasion. 
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Dated  at  Rockville,  Maryland  this  5th  day 
of  November  1997. 


1  Liesennan, 
Director,  Office  of  Enforcement 

Appendix  A — Evaluatiens  and 
Conclusion 

Chi  June  9, 1997,  the  NRC  issued  to 

Coaam  Inspection,  Inc.,  (Licensee  or 
Conam)  a  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  in  the  amount  of  $16,000  for 
violations  identified  during  an  NRC 
inspection  and  investigation  conducted 
from  March  28  through  November  12, 
1996.  The  Licensee  tesponded  to  the 
Notice  by  letter  dated  July  7.  1997.  With 
regard  to  the  violations  assessed  a  civil 
penalty,  the  Licensee  admitted  Violation 
LA;  denied  Violations  LB  and  I.C;  and 
requested  remission  or  full  mitigation  of 
the  civil  penalty.  The  NRC's  evaluations 
and  conclusion  regarding  the  Licensee's 
requests  are  as  follows: 

Restatement  of  Violation  LB 

LB     10  CFR  34.43(b)  requires,  in  part, 
a  licensee  to  ensure  that  a  survey  with 
a  calibrated  and  operable  radiation 
survey  instrument  is  made  after  each 
radiographic  exposure  to  determine  that 
the  sealed  source  has  been  returned  to 
its  shielded  position.  The  survey  must 
include  the  entire  circumference  of  the 
radiographic  exposure  device  and  any 
source  guide  tube. 

Contrary  to  the  above,  on  February  27, 
1996,  at  Eli  Lilly,  Indianapolis,  IN,  a 
Licensee  radiographer  did  not  perform 
an  adequate  survey  after  each 
radiographic  exposure  to  determine  that 
the  sealed  source  had  been  rettimed  to 
its  shielded  position,  in  that  the  survey 
did  not  include  the  entire  circumference 
of  the  radiographic  exposure  device  and 
the  source  guide  tube. 

Summary  of  Licensee's  Response  to 
Violation  LB 

The  Licensee,  in  its  response,  denies 
Violation  LB  and  states  that  on  February 
28,  1996,  the  day  following  the  incident, 
the  radiographer  expressly  stated  to  the 
Licensee's  Radiation  Safety  Officer 
(RSO)  that  he  had  performed  a  full  360- 
degree  circumferential  survey  of  the 
radiographic  exposure  device. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  LB 

The  specific  issue  addressed  in 
Violation  LB  is  whether  the 
radiographer  performed  the  required 
survey  to  determine  that  the  source  had 
completely  been  withdrawn  into  the 
radiographic  exposure  device.  This 
requires,  among  other  things,  that  the 
radiographer  be  aware  of  the  results  of 
the  survey,  especially  the  dose  rate 


measured  at  the  exit  port  (front)  of  the 
radiographic  exposure  device.  As  noted 
on  page  7  of  the  Licensee's  reply  to  the 
Notice,  the  Licensee  states  (regarding 
the  radiographer's  survey)  that:  "He 
then  failed  to  properly  read  his  survey 
meter  when  he  performed  a  radiation 
survey  in  a  360-degree  motion  around 
the  camera."  The  fact  that  the 
radiographer  improperly  read  the  survey 
meter  means  that  he  failed  to  properly 
determine:  (1)  Whether  the  source  had 
been  completely  withdrawn  into  the 
radiographic  exposure  device;  and  (2) 
the  radiological  conditions  and 
potential  hazards  incident  to  use  of 
radioactive  material. 

In  addition,  during  the  investigation 
conducted  by  the  NRC's  Office  of 
Investigations,  the  radiographer  stated 
that  he  surveyed  the  radiographic 
exposure  device,  but  only  on  the  sides. 
He  also  stated  to  the  investigator  that 
because  of  the  position  of  the 
radiographic  exposure  device,  he  did 
not  survey  the  front  part.  This  conflicts 
with  the  information  provided  by  the 
radiographer  to  the  Licensee's  RSO,  but 
appears  to  be  more  in  line  with  the  facts 
of  the  case  given  the  elevated  exposure 
result  to  the  radiographer's  film  badge. 

In  either  case,  whether  the 
radiographer  improperly  read  the  survey 
meter  or  whether  the  radiographer  failed 
to  survey  the  frtjnt  part,  the  NRC 
concludes  that  Violation  LB  occurred  as 
stated  in  the  Notice. 

Restatement  of  Violation  LC 

I.C     10  CFR  20.1201(a){l)(i)  requires, 
with  exceptions  not  applicable  here, 
that  a  licensee  control  the  occupational 
dose  to  individual  adults  to  ad  annual 
dose  limit  of  5  rems  total  effective  dose 
equivalent. 

Contrary  to  the  above,  the  Licensee 
did  not  limit  the  annual  occupational 
dose  to  an  adult  radiographer  to  5  rems, 
total  effiective  dose  equivalent. 
Specifically,  the  individual  received  a 
radiation  dose  of  a  minimum  of  6  rems, 
total  efiiective  dose  equivalent,  during 
an  event  on  February  27, 1996. 

Summary  of  Licensee's  Response  to 
Violation  LC 

The  Licensee,  in  its  response,  denies 
Violation  I.C,  states  that  the  NRC's 
methodology  in  determining  the  total 
effective  dose  equivalent  is  flawed,  and 
does  not  agree  with  the  intent  of  the 
regulations.  The  Licensee  contends  that 
using  conventional  dose  assessment 
models,  consensus  industry  standards, 
and  the  NRC's  own  definitions,  the 
maximum  likely  Total  Effective  Dose 
Equivalent  (TEDE)  incurred  by  the 
radiographer  during  the  event  was  2.9 


rems,  based  upon  the  radiographer's 
description  of  time  and  motion. 

As  a  basis  for  its  argument,  the 
Licensee  asserts  that  while  the 
Licensee's  consultant  Cjalculated  a  dose 
to  the  right  thigh  of  9.369  rems,  this 
dose  does  not  constitute  the  TEDE.  The 
Licensee  states  that  the  dose  limits  are 
based  on  the  1976  [1977) 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP),  which  states  that  there  is  a 
predictable  relationship  between 
irradiation  of  the  whole  body  and 
biological  effects.  The  Licensee  argues 
that  the  dose  to  the  radiographer's  thigh 
is  not  an  appropriate  predictor  of 
biological  effacts,  and  thus  should  not 
be  compared  to  the  primary  dose  limit 
in  10  CFR  20.1201. 

The  Licensee  asserts  that  the  ICRP 
recommendations  should  take 
precedence  in  determining  how  the 
TEDE  is  computed.  As  such,  in 
calculating  the  TEDE,  the  Licensee  uses 
weighting  factors  for  each  tissue  area 
which  are  derived  from  ICRP 
Publication  26.  The  Licensee  believes 
this  is  an  acceptable  approach  because 
the  Statements  of  Consideration  for  the 
issuance  of  the  revised  10  CFR  Part  20 
included,  as  reasons  for  the  revision,  the 
need  to  incorporate  updated  scientific 
information,  to  reflect  changes  in  the 
basic  philosophy  of  radiation 
protection,  and  to  put  into  practice 
recommendations  from  ICFU*  26  and 
subsequent  ICRP  publications.  The 
Licensee  asserts  that  sections  10  CFR 
20.1003,  which  defines  the  TEDE,  and 
10  CFR  20.1201(a),  which  specifies 
exposure  limits,  conform  with  ICRP  26 
recommendations. 

The  Licensee  maintains  that  the 
NRC's  guidance  on  interpretation  of  10 
CFR  20.1201(c)  permits  use  of  external 
dose  weighting  factors.  However,  the 
Licensee  argues  that  the  language  in  10 
CFR  20.1201(c):  (1)  Conflicts  with  the 
definition  of  deep-dose  equivalent 
provided  in  10  CFR  20.1003;  (2)  is 
inconsistent  with  the  ICRP 
recommendations;  and  (3)  deviates  from 
the  fundamental  principles  underlying 
the  dose  limiU  in  10  CFR  Part  20. 

The  Licensee  does  note  that  the 
specific  use  of  weighting  factors  other 
than  1.0  for  all  organs  was  not  approved 
by  10  CFR  Part  20;  rather,  10  CFR 
20.1003  states  that  "[fjor  the  purpose  of 
weighting  the  external  whole-body  dose 
(for  adding  it  to  the  internal  dose),  a 
single  weighting  factor,  Wt=1.0,  has 
been  specified.  The  use  of  other 
weighting  foctors  for  external  exposures 
will  be  approved  on  a  case-by-case  basis 
until  such  time  as  si}ecific  guidance  is 
issued."  The  Licensee  notes  that  the 
NRC  has  not  yet  issued  specific 
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guidance  in  interpreting  this  issue; 
however,  since  the  American  National 
Standards  Institute  (ANSI)  has  issued 
N13.41.  "Criteria  for  Performing 
Multiple  Dosimetry,"  the  Licensee 
believes  that  it  should  be  able  to  use  this 
methodology  in  computing  its  TEDE 
value.  This  guidance  was  utilized  and 
the  resulting  TEDE  was  2.9  rems. 

The  Licensee  asserts  that  in  light  of 
the  conflicting  regulatory  language  in  10 
CFR  Part  20  regarding  non-uniform 
exposure  of  the  whole  body,  and  the  Cact 
that  10  CFR  20.1003  allows  weighting 
factors  to  be  considered,  the  dose 
determined  for  the  radiographer  using 
ANSI  N13.41  protocol  was  appropriate 
and  conaistent  with  the  rationale 
underlying  the  occupational  dose  limits. 

NRC  Evaluation  of  licensee's  Response 
to  Violation  LC 

The  specific  issue  addressed  in 
Violation  LC  is  whether  the 
radiographer's  total  eChctive  dose 
equivalent  as  defined  in  the  regulations 
exceeded  the  regulatory  limits.  The 
Licensee's  use  of  ICRP  26  and  ANSI 
N13.41  (Le.,  use  of  a 
compartmentalization  methodology  to 
siun  the  efiiactive  dose  equivalents  for 
various  areas  of  the  whole  body)  was 
neither  approved  by  the  NRC  nor  in 
accordance  with  NRC  requirements,  for 
the  reasons  described  below. 

1.  NRC  Basis  for  Violation  LC 

As  noted  in  the  Notice,  10  CFR 
20.1201(a)U)(i)  requires,  in  part,  that  a 
licensee  control  the  occupational  dose 
to  individual  adults  to  an  annual  dose 
limit  of  5  rems  total  effective  dose 
equivalent.  In  addition.  10  CFR 
20.1201(c)  requires,  in  part,  that  the 
assigned  deep-dose  equivalent  must  be 
for  the  part  of  the  body  receiving  the 
highest  exposure  and  that  the  deep-dose 
equivalent  may  be  assessed  bom 
surveys  or  other  radiation 
measurements  for  the  purpose  of 
demonstrating  compliance  with  the 
occupational  dose  limits,  if  the 
individual  monitoring  device  was  not  in 
the  region  of  highest  potential  exposure. 
As  defined  in  10  CFR  20.1003,  Whole 
body  means:  "for  purposes  of  external 
exposure,  head,  trunk  (including  male 
gonads),  arms  above  the  elbow,  or  legs 
above  the  knee."  > 

Based  on  the  findings  in  the  NRC 
inspection  report  dated  November  18. 
1996.  the  NRC  concluded,  as  described 
in  the  Notice,  that  the  radiographer 
received  a  TEDE  of  6  rems.  The 
conclusion  was  based  on:  (1) 


>  The  NRCi  dsfinitioa  is  baaed,  in  part,  on  the 
bet  that  theae  portiona  of  the  whole  body  contain 
blood-fonning  oigaiu. 


Measurements  of  time  and  distances  as 
re-enacted  by  the  radiographer  and  the 
Licensee's  film  badge  dose;  and  (2)  the 
dose  to  the  part  of  the  body  receiving 
the  highest  exposure  (i.e.,  upper  left 
thigh),  given  that  the  individtial 
monitoring  device  was  not  in  the  region 
of  highest  potential  exposure,  the  dose 
field  from  the  radiographic  exposure 
device  was  non-uniform,  and  the 
position  of  the  radiographer  and  his  film 
badge  in  relationship  to  the 
radiographic  exposure  device. 

2.  The  Licensee's  Use  of  ICRP  26  and 
ANSI  N13.41 

The  NRC  agrees  that  the  dose  limits 
in  10  CFR  Part  20  are  based  on  the  ICRP 
26  recommendations  and  acknowledges 
that  the  radiographer's  thigh  may  not  be 
an  appropriate  predictor  of  biological 
effects.  However,  the  Licensee's  use  of 
ICRP  26  and  the  draft  ANSI  N13.41  for 
calculating  the  radiographer's  whole- 
body  dose  is  inappropriate  in  this  case. 

Vfi^e  the  ICRP  26  recommendations 
in  principle  permit  the  use  of  external 
weighting  factors,  no  specific 
recommendations  were  included 
concerning  the  use  of  wei^ting  fectors 
for  external  dose  because  there  are 
practical  problmns  with  such  use.  The 
application  of  weighting  factors  also 
entails  calculation  of  organ  doses 
instead  of  whole-body  doses  frtun 
external  radiation.  One  component  of 
this  calculation  is  the  estimation  of 
radiation  attenuation  as  a  function  of 
the  depth  in  the  body.  Therefore,  as 
noted  in  the  NRC's  Statement  of 
Consideration  fior  10  CFR  Part  20  (56  FR 
23369).  the  Commission  decided  that 
"application  of  weighting  fectors  for 
external  exposures  will  be  evaluated  on 
a  case-by-case  basis  imtil  more  guidance 
and  additional  weighting  factors  (such 
as  for  the  head  and  the  extremities)  are 
recommended  *  *  *  The  use  of  other 
weighting  fectors  for  external  exposure 
may  be  approved  on  a  case-by-case 
basis  upon  request  to  the  NRC. " 
(emphasis  added).  This  means  that,  if  a 
licensee  proposes  to  use  other  weighting 
factors  for  external  use.  the  licensee 
needs  to  develop  the  basis  and  technical 
justification  for  its  request,  submit  the 
request  to  the  NRC,  and  await  approval 
of  its  request  before  using  any  modified 
weighting  fectors.  To  date,  the  Licensee 
has  not  submitted  to  the  Commission 
such  a  request  for  an  exemption  of  10 
CFR  20  1201 

With  regard  to  ANSI  N13.41.  this  is  a 
draft  standard  that  has  been  neither 
approved  by  ANSI,  nor  reviewed  and 
approved  by  the  Commission  for  use  by 
NRC  licensees.  Moreover,  ANSI  N13.41 
is  not  applicable  because  this  case  fells 
outside  of  the  scope  of  that  standard. 


This  is  evident  from  the  standard  itself, 
which  states,  under  Scope,  page  9,  that 
"this  standard  contains  criteria 
applicable  to  routine  occupational 
activities  (emphasis  added)  for  when 
and  how  to  use  multiple  dosimeters  to 
monitor  the  body  and  extremity  of 
individuals  exposed  to  sources  of 
ionizing  radiation."  The  next  paragraph 
imder  this  section  goes  on  to  state, 
"Sudden  or  imexpected  changes  in  the 
radiation  environment  as  mi^t  occur 
during  accidents  are  beyond  the  scope 
of  this  standard"  (emphasis  added). 

The  dose  calculatea  by  the  consiiltant 
to  the  radiographer's  right  thigh  was 
9.369  rems.  As  noted  in  the  Licensee's 
response,  the  footnote  attached  to  10 
CFR  20.1003  specifies  that  a  single 
weighting  fector,  Wt^LO,  be  used  for 
extwnal  exposures. 

However,  rather  than  using  this 
weighting  fector,  the  Licensee  applied 
the  fectors  provided  in  ANSI  N  13.41 
(which  are  less  than  1.0)  to  calculate 
exposures  of  portions  of  the  whole  body 
to  arrive  at  the  overall  dose 
determination.  The  Licensee's  use  of 
weighting  fectors  (on  the  basis  that  the 
NRC  has  not  issuetd  new  weighting 
factors)  without  prior  NRC  approval  is 
contrary  to  NRC  requirements.  Given 
the  above,  the  Licensee's  method  for 
calculating  the  radiographw's  exposure 
is  incorrect. 

3.  Arguments  Concerning  Deep-Dose 
Equivalent 

10  CFR  20.1201(c)  requires,  in  part. 
that  the  assigned  deep-dose  equivalent 
must  be  for  the  part  of  the  body 
receiving  the  highest  exposure.  10  CFR 
20.1003  defines  deep-dose  equivalent  as 
the  dose  equivalent  at  a  tissue  depth  of 
1  cm  (1000  mg/cm^)  [regardless  of  the 
part  of  the  whole  body  that  is  exposed). 
Given  that  ICRP  26  did  not  include 
specific  recommendations  concerning 
the  use  of  weighting  factors  for  external 
dose,  and  the  feet  that  there  are  practical 
problems  in  using  weighting  fectors  to 
assess  external  exposure  as  noted  above, 
the  NRC  disagrees  with  the  Licensee's 
argument  that  10  CFR  20.1201(c)  is 
inconsistent  with  the  ICRP 
recommendations  and  that  10  CFR 
20.1201(c)  deviates  from  the 
fundamental  principles  underlying  the 
dose  limits  in  10  CFR  Part  20. 

4.  Use  of  the  Consultant  Results  and 
Part  20  Weighting  Factors 

The  NRC  bases  its  enforcement 
actions  on  its  regulations  as  codified  in 
Title  10,  Code  of  Federal  Regulations.  In 
this  case,  10  CFR  20.1003  defines  the 
weighting  factor  for  the  whole  body  as 
1.0.  As  noted  in  the  Licensee's  response, 
the  NRC  has  not  approved  the  use  of 
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other  weighting  factors  for  external 
exposures  nor  has  the  NRC  issued 
specific  guidance  on  the  use  of  other 
weighting  foctors.  The  regulations  do 
allow  for  the  use  of  a  different 
methodology,  but  only  after  review  and 
prior  approval  by  the  NRC.  In  this  case, 
such  approval  was  not  obtained  by  the 
Licensee.  Because  the  thigh  (right  or 
left)  is  an  area  of  the  body  meeting  the 
definition  for  whole  body,  the 
appropriate  weighting  factor  per  the 
regulations  is  1.0.  Therefore,  if  the 
Licensee  chooses  to  use  the  consultant's 
results  in  conjunction  with  the  Part  20 
weighting  factors,  the  radiographer's 
TEDE  for  the  event  would  be: 
Dose  to  right  thigh  (9.369  rems)  x 

weighting  factor  (1.0)  =  9.369  rems 

The  Licensee  correctly  notes  that  the 
limit  for  whole-body  exposure  in  10 
CFR  20.1201(a)(l)(i)  is  a  TEDE  of  5 
rems.  10  CFR  20.1003  defines  the  TEDE 
as  the  sum  of  the  deep-dose  equivalent 
(external  exposure)  and  committed 
effective  dose  equivalent  (internal 
exposure).  In  this  case,  the  TEDE  can  be 
considered  to  be  equal  to  the  deep-dose 
equivalent,  because  there  was  no 
internal  exposure  involved. 

The  circumstances  surrounding  the 
exposure,  as  described  in  the  inspection 
report  and  by  the  radiographer  during 
the  conduct  of  the  NRC's  investigation, 
demonstrated  that  the  radiographer's 
body  was  between  the  radiographic 
exposure  device  and  the  radiographer's 
film  badge.  As  noted  in  the 
radiographer's  and  RSO's  description  of 
the  Licensee's  time-motion  study,  no 
props  were  used — the  event  was 
discussed  at  a  table  with  the 
radiographer  describing  to  the  RSO 
what  occurred.  Chiring  this  time-motion 
discussion,  it  was  not  clear  that  the 
radiographer's  film  badge  was  at  the 
point  nearest  the  source.  It  was  clear 
that  the  beam  from  the  exit  port  of  the 
radiographic  exposure  device  would  be 
very  directional  and  non-uniform.  Later, 
on  April  11, 1996,  a  re-enactment  of  the 
event  by  the  radiographer  in  the 
presence  of  the  Licensee's  RSO  and  NRC 
personnel  was  performed  and 
appropriate  props  were  used.  The 
radiographer  was  asked  to  demonstrate 
his  activities  at  the  time  the  exposure 
occurred.  This  re-enactment  provided 
information  that  the  Licensee  had  not 
obtained  during  its  verbal  time-motion 
discussion,  namely,  that  the 
radiographer's  leg  was  significantly 
closer  to  the  source  than  was  his  fiilm 
badge.  For  the  sake  of  argiunent,  the 
NRC  has  chosen  to  utilize  the  Licensee's 
dose  calculation  based  on  its  vert)al 
characterization,  and  the  resulting  dose 
obtained  to  the  right  thigh.  If  the 


Licensee  chooses  to  use  the  consultant's 
results  (which  utilized  variables  from 
the  NRC's  re-enactment)  in  conjunction 
with  the  Fart  20  weighting  factors,  the 
radiographer's  TEDE  for  the  event 
would  be: 

Dose  to  left  thigh  (42.075  rems)  x 

weighting  factor  (1.0)  =  42.075  rems 

10  CFR  20.1201(c)  states  that  "the 
assigned  deep-dose  equivalent  and 
shallow-dose  equivalent  must  be  for  the 
part  of  the  body  receiving  the  highest 
exposure.  The  deep-dose  equivalent,  eye 
dose  equivalent  and  shallow-dose 
equivalent  may  be  assessed  from 
surveys  or  other  radiation 
measurements  for  the  purpose  of 
demonstrating  compliance  with  the 
occupational  dose  limits,  if  the 
individual  monitoring  device  was  not  in 
the  region  of  highest  potential  exposure, 
or  the  results  of  individual  monitoring 
are  unavailable."  In  this  case,  the 
individual  monitoring  device  was  not  in 
the  region  of  highest  potential  exposure, 
given  the  non-uniform  nature  of  the 
dose  field  from  the  radiographic 
exposure  device  and  the  position  of  the 
radiographer  and  his  film  badge  in 
relationship  to  the  radiographic 
exposure  device.  Therefore,  per  this 
requirement,  the  assigned  deep-dose 
equivalent  must  be  for  the  right  thigh 
(using  the  Licensee's  computation),  as  it 
is  part  of  the  whole  body.  This  results 
in  an  assigned  deep-dose  equivalent  of 
9.369  rems.  As  noted  above,  the  TEDE 
consists  of  the  sum  of  the  deep-dose 
equivalent  and  conunitted  effective  dose 
equivalent.  In  this  case,  it  is  equal  to  the 
deep-dose  equivalent,  9.369  rems,  a 
value  that  is  in  excess  of  the  limit 
specified  in  10  CFR  20.1201(a)(l)(i). 

Given  the  above,  the  NRC  concludes 
that:  (a)  The  Licensee  has  not  provided 
a  basis  to  substantiate  that  the 
radiographer's  TEDE  was  below  5  rems; 
and  (b)  Violation  I.C  occurred  as  stated 
in  the  Notice. 

Summary  of  Licensee's  Request  for 
Remission  or  Mitigation  and 
Reconsideration  of  Severity  Level 

The  Licensee  offered  several 
arguments  in  support  of  its  request  for 
remission  or  mitigation  of  the  proposed 
penalty.  Below  is  a  summary  listing  of 
the  Licensee's  arguments  that  are  related 
to  its  request  for  remission  or 
mitigation,  some  of  which  have  been 
consolidated.  The  NRC's  evaluation 
follows  each  argument 

Appendix  A 

1.  Licensee's  Argument 

The  Licensee  asserts  that  violations 
cited  in  Section  I  of  the  Notice  should 


not  be  considered  willful,  for  the 
following  reasons: 

•  Based  on  the  Licensee's  discussion 
of  the  event  on  Febniary  28, 1996, 
between  the  RSO  and  the  radiographer, 
the  Licensee  concluded  that  the 
radiographer  was  negligent  in  falling  to 
rotate  the  selector  ring  from  the 
"operate"  to  the  "lock"  position  and 
failing  to  depress  the  plunger 
mechanism  of  the  radiographic 
exposure  device. 

•  This  act  was  not  the  result  of 
deficiencies  in  the  Licensee's  Radiation 
Safety  Program,  nor  did  it  follow  other 
incidents  of  a  similar  nature.  As 
evidence  for  its  argument,  the  Licensee 
notes  that  seven  prior  unaimounced 
NRC  inspections  had  not  identified  any 
violations  of  applicable  regulations. 

•  The  Licensee  disputes  the  fact  that 
it  was  a  "typical"  practice  of  Conam 
radiographers  to  rely  upon  the 
automatic  locking  mechanism  of  their 
radiographic  exposure  devices  rather 
than  locking  them  in  the  manner 
required  by  the  Licensee's  radiation 
safety  procedures. 

•  The  Licensee  believes  that 
"[blecause  the  NRC's  conclusion  that  a 
"willful"  violation  has  occurred  is 
influenced  by  its  erroneous  conclusion 
that  a  violation  of  the  occupational 
exposure  limit  occurred,  its 
characterization  of  the  violation  as 
"willftil"  is  flawed." 

NRC  Evaluation 

In  its  Notice,  the  NRC  did  not 
conclude  that  the  violations  in  Section 
I  were  willful;  rather,  the  NRC 
concluded  that  only  Violation  LA  was 
willful.  In  this  regard.  Section  IV.C  of 
the  NRC  Enforcement  Policy  defines 
willful  violations  to  encompass  not 
merely  deliberate  acts  but  acts  of 
careless  disregard  as  well.  As  part  of  the 
NRC's  evaluation  of  this  event,  an 
investigation  was  conducted  by  the 
NRC's  Office  of  Investigations  (OI).  That 
investigation  concluded  that  the 
Licensee's  radiographer  willfully  foiled 
to  follow  the  Licensee's  procedures 
while  operating  the  radiographic 
exposure  device.  The  radiographer,  who 
was  knowledgeable  of  the  requirement 
but  failed  to  perform  it  due  to  being 
"lax,"  demonstrated  careless  disregard 
for  NRC  requirements,  a  condition  that 
clearly  meets  the  NRC's  definition  of  a 
willful  violation. 

Given  the  results  of  the  01 
investigation,  the  problem  with  failing 
to  follow  procedures  was  not  isolated. 
As  noted  both  in  the  November  18,  1996 
inspection  report  and  during  the 
subsequent  Predecisional  Enforcement 
Conference,  the  Licensee's  policy  for 
performing  field  audits  did  not 
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encompass  multiple  exposures  or  other 
situations  where  the  potential  existed 
for  a  radiographer  to  fail  to  properly 
rotate  the  selector  ring  and  depress  the 
plunger.  A  single  radiographic  shot  was 
often  used,  where  this  act  would  be 
performed  prior  to  moving  the 
radiographic  exposure  device.  As  such, 
the  Licensee  was  unaware  of  the 
problem  until  it  manifested  itself  in  the 
exposure  event  that  occurred  on 
February  27, 1996,  although  a  better 
field  auditing  technique  may  have 
allowed  the  Licensee  to  identify  the 
problem  prior  to  the  February  event. 
Therefore,  the  Licensee's  arguments 
(i.e.,  lack  of  deficiencies  in  its  radiation 
safety  program  and  the  lack  of  NRC 
findings  during  prior  unannounced  NRC 
inspections)  do  not  alter  the  NRC's 
conclusion  concerning  the  Mollful  act  of 
the  radiographer. 

When  questioned  by  the  OI 
investigator,  approximately  25%  of  the 
Licensee's  radiographers  at  the  Gary, 
Indiana  facility,  including  the 
radiographer  associated  with  the  event, 
admitted  that  on  or  prior  to  February  28, 
1996,  they  fiuled  on  occasion  to  rotate 
the  selector  ring  frt)m  the  "operate"  to 
the  "lock"  position  and  failed  to  depress 
the  plunger  mechanism  as  required  by 
the  Licensee's  operating  procedures. 
They  stated  to  the  investigator  that  they 
had  been  "lax,"  but  that  they  were 
knowledgeable  of  the  requirement.  They 
also  stated  that  after  the  memo  was 
issued  by  the  RSO  discussing  the  event 
and  the  need  to  follow  procedures,  they 
no  longer  vjolated  this  requirement 

In  determining  whether  the 
radiographer  willfully  failed  to  lock  the 
radiographic  exposure  device,  the  NRC 
based  its  conclusion  on  interviews  with 
the  radiographer  as  noted  above.  The 
Licensee's  belief  that  the  NRC's 
conclusion  concerning  willfulness  was 
influenced  by  whether  a  violation  of  the 
occupational  exposure  limit  occurred  is 
simply  incorrect 

2.  Licensee's  Argument 

The  Licensee  asserts  that  the  NRC 
improperly  denied  identification  and 
corrective  action  credit  imder  the  terms 
of  the  NRC  Enforcement  Policy,  Section 
VI.B.2.b  and  c,  by  ignoring  essential 
facts.  The  Licensee  asserts  that  while 
the  incident  was  identified  through  an 
event,  this  fact  does  not  preclude 
identification  credit  where  the  problem 
arose  from  a  single  incident  of 
negligence  by  a  radiographer  in 
violation  of  well-publicized  Conam 
safety  procedures,  where  the  Licensee's 
quarterly  radiation  safety  compliance 
audit  program  was  demonstrably 
adequate,  and  where  there  were  no  prior 


deficient  occurrences  to  identify  the 
problem. 

In  addition,  the  Licensee  argues  that 
its  corrective  actions  were  also  prompt 
and  comprehensive  and  should  result  in 
credit.  The  Licensee  believes  that  the 
incident  was  promptly  and 
comprehensively  addressed  and 
corrected  by  the  Licensee's  RSO  through 
his  analysis  of  the  film  badge,  his 
issuance  of  a  February  29, 1996, 
memorandum  reminding  all  Conam 
radiographic  personnel  of  the  proper 
procedure  for  operating  radiographic 
exposure  devices,  his  withdrawal  of  the 
radiographer  from  further  radiographic 
duties,  and  the  suspension  of  the 
radiographer  without  pay  for  one  week. 

The  Licensee  disagrees  with  the 
NRC's  position,  as  described  in  the 
Notice,  that  credit  should  not  be  given 
because  the  Licensee  did  not  confirm 
that  each  radiographer  had  received  the 
February  29, 1996,  memorandum  bom 
the  RSO,  nor  had  the  Licensee  instituted 
any  monitoring/auditing  program  to 
evaluate  the  effectiveness  of  the 
memorandum.  The  Licensee  states  that 
there  is  no  evidence  that  the 
radiographers  did  not  receive  the 
memorandum,  and  that  there  has  been 
no  repetition  of  the  problem  since  the 
February  event's  occurrence.  The 
Licensee  believes  that  the  NRC's 
dismissal  of  credit  for  identification  and 
corrective  action  ignores  the  fact  that 
the  February  event  was  the  only  one  of 
its  kind  against  a  record  of  no  violations 
whatsoever  during  seven  prior  NRC 
inspections,  and  no  that  subsequent 
violations  since  the  event  have  been 
identified  by  NRC  inspections. 

NRC  Evaluation 

The  NRC  Enforcement  Policy,  Section 
VI.B.2.b,  discusses  the  criteria  to  be 
considered  when  deciding  if  a  licensee 
should  be  given  credit  for  actions 
related  to  identification.  These 
circumstances  Include:  (i)  Whether  the 
problem  requiring  corrective  action  was 
NRC-identified,  licensee-identified,  or 
revealed  through  an  event;  and  (ii)  for 
a  problem  revealed  through  an  event, 
the  ease  of  discovery,  the  licensee's  self- 
monitoring  effort,  the  degree  of  licensee 
initiative  in  identifying  the  problem 
requiring  corrective  action,  and  whether 
prior  opportunities  existed  to  identify 
the  problem  (Section  VI.B.2.b(2)(ii)  of 
the  Enforcement  Policy). 

The  NRC  and  the  Licensee  both  agree 
that  the  problem  requiring  corrective 
action  was  revealed  through  an  event 
Therefore,  the  criteria  in  Section 
VI.B.2.b(2)(ii)  of  tiie  Enforcement  PoUcy 
are  applicable  in  this  case.  Regarding 
the  ease  of  discovery,  as  well  as  the 
Licensee's  self-monitoring  effort,  the 


radiographer  involved  in  the  incident 
reported  the  problem  to  the  Licensee's 
RSO;  and  the  problem  was  not 
identified  through  any  self-monitoring 
action  of  the  Licensee's  RSO  or 
management,  such  as  an  audit. 
Regarding  the  degree  of  licensee 
initiative  in  identifying  the  problem 
requiring  corrective  action,  the 
Licensee's  initiative  does  not  deserve 
credit,  as  described  below.  Regarding 
the  existence  of  prior  opportunities  to 
identify  the  problem,  as  stated  earlier, 
the  01  investigation  revealed  that 
approximately  25%  of  the  Licensee's 
radiographers  and  assistant 
radiographers  at  the  Gary,  Indiana 
facilify  admitted  that  on  or  prior  to 
February  28, 1996,  they  on  occasion 
foiled  to  rotate  the  selector  ring  &t)m  the 
"operate"  to  the  "lock"  position  and 
failed  to  depress  the  plunger  mechanism 
as  required  by  the  Licensee's  operating 
proccKlures.  "Thus,  the  problem  with 
foiling  to  follow  procedures  was  not 
isolated.  The  Licensee  performs 
quarterly  field  audits  of  its 
radiographers.  As  noted  in  the 
inspection  report  and  during  the 
Predecisional  Enforcement  Conference, 
the  Licensee's  policy  for  performing 
field  audits  did  not  encompass  multiple 
exposures  or  other  situations  where  the 
potential  existed  for  a  radiographer  to 
fail  to  properly  rotate  the  selector  ring 
and  depress  the  plunger.  Therefore, 
numerous  prior  opportunities  existed  to 
identify  the  problem,  yet  the  problem 
was  not  identified  prior  to  the  February 
27,  1996  incident.  Thus,  credit  for 
identification  is  not  warranted. 

The  NRC  Enforcement  Policy,  Section 
VI.B.2.C,  discusses  the  criteria  to  be 
considered  when  deciding  if  a  licensee 
should  be  given  credit  for  prompt  and 
comprehensive  corrective  actions.  These 
criteria  include:  (i)  The  timeliness  of  the 
corrective  action,  (ii)  the  adequacy  of 
the  licensee's  root  cause  analysis  for  the 
violation,  and  (iii)  the 
comprehensiveness  of  the  corrective 
action.  As  stated  in  the  inspection 
report,  the  NRC  acknowledges  the 
Licensee's  prompt  action  in  issuing  a 
memorandum  to  all  radiation  safety 
supervisory  personnel  advising  all 
radiography  staff  to  complete  a  full  and 
accurate  siuvey  of  the  radiographic 
exposure  device,  collimator,  guide  tube, 
and  connector  after  each  exposure  and 
to  secure  the  source  assembly  in 
accordance  with  the  Licensee's 
procedures.  However,  although  the 
issuance  of  the  memorandum  was 
timely,  it  does  not  constitute  a 
comprehensive  corrective  action. 
Specifically,  after  the  Licensee 
received  the  vendor's  report  indicating 
the  radiographer's  dose,  the  Licensee 
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did  not  perfbnn  an  exact  time-motion 
study  at  the  scene  of  the  event  to 
detennine  the  locations  of  the  whole 
body,  fihn  badge  and  radibgraphic 
exposure  device  exit  port  Photographs 
of  the  scene  that  were  obtained  later  did 
not  include  the  position  of  the 
radiographer.  In  addition,  the  Licensee 
could  not  confirm  that  each 
radiographer  had  received  the 
memorandum,  nor  had  the  Licensee 
instituted  any  monitoring/auditing 
program  to  evaluate  the  effectiveness  of 
the  memorandum.  The  Licensee's 
argument  that  there  is  no  evidence  that 
the  radiographers  did  not  receive  the 
memorandum  is  not  persuasive;  a 
comprehensive  corrective  action  would 
ensure  that  each  radiographer  had 
received,  reviewed,  and  understood  the 
memorandimi,  and  would  monitor  the 
radiographers'  understanding  of  and 
compliance  with  the  memorandiun. 
Such  comprehensive  corrective  actions 
were  not  implemented  by  the  Licensee. 

Finally,  the  fact  that  no  violations  had 
been  identified  during  seven  NRC 
inspections  prior  to  the  February  27. 
1996  event,  although  commendable,  is 
not  relevant  as  far  as  credit  for 
corrective  action  is  concerned.  Further, 
in  accordance  with  Section  V1.B.2.C  of 
the  ^4RC  Enforcement  Policy,  the 
adequacy  of  a  Ucensee's  corrective 
actions  is  judged  at  the  time  of  the 
enforcement  conference,  not  on  the 
basis  of  whether  subsequent  violations 
following  the  event  have  been  identified 
by  the  NRC.  Given  the  above,  the  NRC 
concludes  that  while  the  Licensee  took 
some  timely  actions,  on  balance,  such 
actions  did  not  address  the  root  cause  of 
the  violations  and  were  not 
comprehensive.  Thus,  credit  for  prompt 
and  comprehensive  corrective  actions  is 
not  warranted. 

3.  Licensee's  Argument 

The  Licensee  asserts  that  the  NRC 
Enforcement  Policy  should  find,  at 
worst,  that  the  February  27,1996 
incident  involved  two  non-willful 
Severity  Level  III  violations  which,  with 
appropriate  identification  and  corrective 
action  credit,  do  not  justify  any  civil 
penalty.  The  Licensee  asserts  that  to 
aggregate  the  violations  cited  in  Section 
I  of  the  Notice  and  assign  a  Severity 
Level  n  "problem"  to  this  collection  is 
not  consistent  with  the  NRC's 
Enforcement  Policy  published  in  60  FR 
34381  (June  30,  1995).  The  Licensee 
believes  that  the  NRC's  Notice 
compounds  that  error  by  determining 
that  the  Severity  Level  n  problem  was 
willful,  and  on  that  basis  justifying  a 
100%  escalation  of  the  $8,000  Severity 
Level  n  base  penalty. 


NRC  Evaluation 

As  described  above,  the  NRC  has 
determined  that  Violation  LA  was 
willful,  that  Violations  LA,  LB,  and  I.C 
occurred  as  described  in  the  inspection 
report,  and  that  credit  for  identification 
and  corrective  action  is  not  warranted. 
The  NRC  Enforcement  Policy,  Section 
IV.A,  states,  in  part,  that  the  purpose  of 
aggregating  violations  is  to  focus  the 
licensee's  attention  on  the  fundamental 
underlying  causes  for  which 
enforcement  action  appears  warranted 
and  to  reflect  the  fact  that  several 
violations  with  a  common  caxise  may  be 
more  significant  collectively  than 
individually  and  may,  therefore, 
warrant  a  more  substantial  enforcement 
action.  As  noted  in  the  Notice,  in 
consideration  of  the  willfulness 
involved,  the  relationship  of  these 
violations  to  a  single  incident,  and  the 
fact  that  two  safety  barriers  were 
breached,  the  violations  are  of  very 
significant  regulatory  concern. 
Therefore,  consistent  with  Section  IV.A 
of  the  Enforcement  Policy,  the 
violations  in  Section  I  of  the  Notice 
were  combined  to  reflect  that, 
collectively,  they  are  more  significant 
than  individually  and,  therefore, 
warrant  a  more  substantial  enforcement 
action. 

As  to  the  Licensee's  argument 
concerning  escalation  of  the  $8,000  base 
penalty,  the  NRC  did  not  escalate  the^ 
civil  penalty  on  the  basis  of  a  willful 
violation.  The  base  amoimt  for  a 
Severity  Level  II  problem  is  $8,000. 
Credit  was  not  warranted  for  the 
identification  and  corrective  action 
factors.  Therefore,  in  accordance  with 
the  civil  penalty  assessment  process 
described  in  Section  VI.b.2,  the  civil 
penalty  for  the  Severity  Level  U  problem 
is  twice  the  base  amount  (i.e..  $16,000). 

NRC  Conclusion 

The  NRC  concludes  that  the  Licensee 
did  not  provide  an  adequate  basis  for 
withdrawing  Violations  I.B  and  I.C,  for 
mitigating  the  severity  level  of 
Violations  LA.  LB,  and  I.C  in  the 
aggregate,  or  for  mitigating  the  civil 
penalty  associated  with  Violations  LA, 
I.B,  and  I.C.  Therefore,  the  proposed 
civil  penalty  in  the  amount  of  $16,000 
should  be  imposed  by  order. 

Appendix  B  Evaluation  of  Violations 
Not  Assessed  a  Qvil  Penalty 

Of  the  violations  not  assessed  a  civil 
penalty,  the  Licensee  admitted  violation 
n.B  and  denied  Violation  n.A. 

Restatement  of  Violation  U^ 

n.A     10  CFR  20.2203(a)(2)(i)  requires, 
in  part,  that  a  licensee  submit  a  written 
report  within  30  days  after  learning  of 


a  dose  in  excess  of  the  occupational 
dose  limits  for  adults  as  defined  in  10 
CFR  20.1201. 

Contrary  to  the  above,  on  April  11, 
1996,  the  Licensee  learned  of  an  event 
that  caused  an  adult  radiographer  to 
receive  a  total  effective  dose  equivalent 
of  more  than  5  rems  total  effective  dose 
equivalent  and  did  not  submit  a  written 
report  within  30  days  as  required. 

Summary  of  Licensee's  Response  to 
Violation  n.A 

The  Licensee,  in  its  response,  denies 
Violation  n.A  and  states  that,  because 
the  radiographer  was  not  exposed  to  a 
dose  in  excess  of  5  rems,  total  effective 
dose  equivalent,  no  reporting  obligation 
arose  under  applicable  regulations. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  n.A 

The  specific  issue  raised  by  Violation 
ILA  was  whether  the  Licensee  was 
required  to  submit  a  report  to  the  NRC 
after  learning  of  a  dose  in  excess  of  the 
occupational  dose  limits  for  adults  as 
defined  in  10  CFR  20.1201.  In  this  case, 
the  Licensee's  evaluation  of  the 
circumstances  did  not  appear  to  be 
adequate  in  that  the  Licensee  did  not 
complete  an  exact  time/motion  study  at 
the  scene  of  the  event  to  determine  the 
locations  of  the  whole  body,  film  badge, 
and  radiography  exposure  device.  As  a 
result,  the  Licensee  did  not  conclude 
that  an  exposure  in  excess  of  the  dose 
Umits  occurred.  2 

By  letter  dated  June  23. 1997.  the 
Licensee  did  submit  the  report  required 
by  10  CFR  20.2203(a)(2)(i),  but  solely  on 
the  basis  that  the  NRC's  letter 
transmitting  the  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalty 
specifically  stated  that  the  Licensee  was 
required  to  make  such  a  report.  As 
noted  above,  the  Licensee  still  contends 
that  an  exposure  in  excess  of  regulatory 
limits  did  not  occur  based  on  the 
Licensee's  unapproved  methodology  it 
used  to  compute  the  TEDE. 

Given  that  the  Licensee  did  not  learn 
that  the  radiographer's  exposure  was  in 
excess  of  regulatory  limits,  and  that, 
after  being  informed  by  the  NRC  of  the 
radiographer's  exposure,  the  Licensee 
submitted  a  report  per  the  requirements 
of  10  CFR  20.2203(a)(2)(i),  the  NRC 
concludes  that  Violation  Q.A  should  be 
withdrawn. 

NRC  Concliuion 

The  NRC  staff  concludes  that  the 
Licensee  provided  an  adequate  basis  for 


'  For  details  concemiog  the  Ucensoe't  evaluation. 
Me  Summary  of  the  Licenaae's  Response  to 
Violation  I.C  and  the  NRC's  Evaluation  of  the 
Licensee's  Response  to  Violation  I.C 
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withdrawing  Violation  n.A.  Therefore. 
Violation  n.A  should  be  withdrawn. 

[FR  Doc.  97-2»8§8  Filed  11-12-97;  8:45  am] 
MUJHeceec  Tim-t-^ 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

PropoMd  Stfbmlssion  of  Infonnaiioii 
Collaction  for  0MB  R«vi«w;  Commwil 
RoquMt;  Allocattng  Unfundod  Vwlad 


AQENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

extension  of  OKffl  approval. 


f:  The  Pension  Benefit  Guaranty 
Corporation  ('TBGC")  intends  to 
request  that  the  Office  of  Management 
and  Budget  ("OMB")  extend  approval, 
under  the  Paperwork  Reduction  Act,  of 
a  collection  of  information  in  its 
regidation  on  Allocating  Unfunded 
Vested  Benefits  (29  CFR  Part  4211) 
(OMB  control  number  1212-0035; 
expires  February  28. 1998).  This  notice 
informs  the  public  of  the  PBGC's  intent 
and  solicits  public  comment  on  the 
collection  of  information. 
DATES:  Comments  should  be  submitted 
by  January  12, 1998. 

A00MESSE8:  Comments  may  be  mailed  to 
the  Office  of  the  General  Qiunsel,  suite 
340.  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW., 
Washington.  DC  20005-4026,  or 
delivered  to  that  address  between  9  a.ra. 
and  4  p.m.  on  business  days.  Written 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  ACEairs 
Department,  suite  240  at  the  same 
address,  between  9  a.m.  and  4  p.m.  on 
business  days. 

FOR  FURTHER  MFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026,  202- 
326-4024.  (For  TTY  and  TDD,  call  800- 
877-6339  and  request  connection  to 
202-326-4024). 

SUPPLEMENTARY  INFORMATION:  Section 
4211(c)(5)(A)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
("ERISA")  requires  the  PBGC  to 
prescribe  by  regulation  a  procedure 
whereby  multiemployer  pension  plans 
can  change  the  way  they  allocate 
unfunded  vested  benefits  to 
withdrawing  employers,  subject  to 
PBGC  approval.  Approval  of  a  change  is 
to  be  based  on  a  determination  that  the 
change  will  not  significantly  increase 


the  risk  of  loss  to  plan  participants  or 
the  PBGC. 

The  PBGC's  regulation  on  Allocating 
Unfunded  Vested  Benefits  (29  CFR  Part 
4211)  includes,  in  §4211.22,  rules  for 
requesting  the  PBGC's  approval  of  an 
amendment  to  a  plan's  allocation 
method.  Section  4211.22(d)  prescribes 
information  that  the  PBGC  needs  to 
identify  the  plan  and  evaluate  the  risk 
of  loss,  if  any,  posed  by  the  amendment 
(and,  hence,  determine  whether  it 
should  approve  the  amendment). 
Section  4211.22(e)  requires  the 
submission  of  other  information  that  the 
PBGC  may  need  to  review  the 
amendment.  (The  regulation  may  be 
accessed  on  the  PBGC's  home  page  at 
http://www.pbgc.gov.) 

The  collection  of  information  under 
the  regulation  has  been  approved  by 
OMB  under  control  numbw  1212-0035 
through  February  28. 1998.  The  PBGC 
intends  to  request  that  OMB  extend  its 
apfwoval  for  another  three  yeara.  The 
PBGC  estimates  that  it  receives  five 
submissions  fiom  plan  sponsors 
annually  under  the  regulation;  that 
virtually  all  submissions  are  prepared 
by  outside  consultants;  that  the  total 
annual  hour  burden  of  engaging  the 
services  of  such  consultants  is  one  hoiir; 
and  that  the  total  annual  cost  burden  of 
having  the  submissions  prepared  is 
$1,575. 

The  PBGC  is  soliciting  public 
comments  to — 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Issued  in  Washington,  DC,  this  7th  day  of 
November,  1997. 

David  M.  Straaw, 

Executive  Dinctor,  Pension  BenefH  Guaranty 
Corporation. 

[FR  Doc.  97-29860  Filed  11-12-97;  8:45  am] 

BUJNQ  COM  n«S-«1-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Plslsesi  No.  35-M774] 

Filings  Undw  ttM  PuMc  UtiMy  HoMIng 
CoMpany  Act  of  193S.  M  amandod 
r'Acf) 

November  8, 1997. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  riiles 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(6)  for  complete 
statements  of  the  proposed 
transactioo(s)  sumnuuized  befow.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  1.  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  address(e8)  specified 
below.  Proof  of  service  O^y  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effisctive. 

New  England  Electric  System,  et  al.  (70- 
9143);  Notice  of  Proposal  to  Amend 
Articles  of  Incorpomtion  and  Authorize 
Registered  Holding  Company  to  Acquire 
Preferred  Stock  of  Utility  Subsidiaries; 
Order  Authorizing  Solicitation  of      > 
Proxies 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company,  and  its  wholly-owned  public 
utility  subsidiaries.  New  England  Power 
Company  ("the  Power  Company"), 
Massachusetts  Electric  Company  ("Mass 
Electric"),  and  the  Narragansett  Electric 
Company  ("Narragansett").  all  located  at 
25  Research  Drive,  Westborough, 
Massachusetts  01582,  have  filed  an 
application-declaration  under  sections 
6(a).  7.  9(a).  10, 12(c).  12(d)  and  12(e)  of 
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the  Act  and  rules  43.  44,  51.  54,  62  and 
65  under  the  Act.  > 

The  Power  Company 

The  Power  Company  has  outstanding 
6,449,896  shares  of  common  stock,  $100 
par  value  per  share  ("Power  Company 
Common  Stock"),  all  of  which  are  held 
by  NEES.  The  Power  Company  also  has 
issued  a  6%  cumulative  preferred  stock, 
•  outstanding  75,020  shares,  SlOO  par 
value  ("Power  Company  Cumulative 
Preferred  Stock").  The  Power 
Company's  other  outstanding  preferred 
stock  consists  of  321,640  shares  of 
dividend  series  preferred  stock,  $100 
par  value  per  share  ("Power  Company 
Dividend  Series  Preiferred  Stock"), 
issued  in  four  series.^  There  is  also 
authorized  another  class  of  preferred 
stock  ("Power  Company  Preferred 
Stock — Cumulative"),  $25  par  value,  of 
which  there  are  no  series  currently 
outstanding.  The  Power  Company 
Common  Stock  shares  general  voting 
rights  with  the  Power  Company 
Cumulative  Preferred  Stock,  and  are 
entiUed  to  one  vote  per  share.  No  other 
class  of  Power  Company  eqmty 
seciirities  is  outstanding. 

The  Power  Company's  by-laws  and 
articles  of  incorporation  ("Power 
Company  Articles")  currently  provide 
that,  without  a  vote  of  a  majority  of  the 
outstanding  Power  Company  Dividend 
Series  Preferred  Stock  and  Preferred 
Stock — Cummulative,  the  Power 
Company  will  not  issue  or  assume  any 
evidence  of  unsecured  indebtedness 
(except  for  redemption  of  outstanding 
shares  of  all  series  of  the  stock),  if  the 
total  amount  (exclusive  of  certain 
unsecured  indebtedness)  immediately 
after  the  issue  would  exceed  20%  of 
total  secured  indebtedness,  capital, 
^premium,  and  retained  earnings,  of 
which  20% ,  not  more  than  one-half 
shall  be  short-term  unsecured 
indebtedness. 3  ("(Power  Company 
Restriction  Provision"). 


*  The  Power  Company,  Mass.  Elactric  and 
Narragansett  are  sometimes  referred  to  individually 
a*  a  "Subsidiary"  or  collectively  as  "Subsidiahea." 

The  four  series  of  Power  Company  Dividend 
Series  Preferred  Stock  consist  of  a  4.56%  series,  of 
which  lOO.OOO  shares  are  outstanding;  a  4.60% 
saries.  of  which  80.140  shares  are  outstanding,  a 
4.64%  iaries.  of  which  41 JWO  thans  are 
outstanding:  and  a  6.06%  sariaa.  of  which  100.000 
shares  are  outstanding  (each,  a  "Power  Company 
Series"). 

'The  Power  Company  Restriction  Provision 
specifically  {»ovidM  that  the  Power  Company  will 
not: 

(l]ssue  any  unsecured  notes,  debentures  or  other 
securities  representing  unsecured  indebtedness,  or 
rrnnT  any  such  unsecured  securities,  for  purposes 
ntharlhan  the  redemption  or  other  retirement  of 
autataiiding  shares  of  all  series  of  the  Dividend 
Series  Prefaned  Stock  and  the  Preferred  Stock — 
OimiilaHva,  if  inunediately  after  such  issue  or 
aaaumpiion  the  total  principal  amount  of  all 


The  Power  Company  proposes  to 
solicit  proxies  from  the  holders  of 
outstanding  shares  of  Power  Company 
Dividend  Series  Preferred  Stock  and 
Common  Stock  ("Power  Company  Proxy 
Solicitation")  for  use  at  a  special 
meeting  of  its  stockholders  ("Power 
Company  Special  Meeting")  to  consider 
a  proposed  amendment  to  the  Power 
Company  Articles  that  would  eliminate 
in  its  entirety  the  Power  Company 
Restriction  Provision  ("Power  Company 
Proposed  Amendment")  from  the  Power 
Company  Articles.  Approval  of  the 
Power  Company  Proposed  Amendment 
requires  the  affirmative  vote  at  the 
Power  Company  Special  Meeting  of  the 
holders  of  not  le$s  than  two-thirds  of  the 
total  number  of  the  then-outstanding 
shares  of  (1)  The  Power  Company 
Dividend  Series  Preferred  Stock  of  all 
Power  Company  Series,  voting  together 
as  one  class,  and  (2)  the  Power 
Company  Common  Stock.  NEES  will 
vote  its  shares  of  PoMrer  Company  Stock 


unsecured  nolae.  dabenturas  or  other  securities 
representing  unsecured  indebtedness  issued  or 
assumed  by  the  corporation  and  then  outstanding 
(including  unsecured  securities  then  to  be  issued  or 
aasumed  but  excluding  unsecured  securities 
theretofore  so  voted  for  by  holders  of  Dividend 
Series  Preferred  Stock  and  Preferred  Stock- 
Cumulative)  (the  "Unsecured  Indebtedness")  would 
exceed  twenty  per  cant  (20%)  of  the  aggregate  of  (i) 
the  total  principal  amount  of  all  bonds  and  other 
securities  representing  secxired  indebtedness  issued 
or  assumed  by  the  corporation  and  then  outstanding 
and  (ii)  the  capital,  premium  and  retained  earnings 
of  the  corporation  as  then  stated  on  the  books  of 
account  of  the  corporation:  provided,  however,  that 
after  July  1, 1976.  short-term  unsecured 
indebtedness  shall  not  exceed  ten  per  cent  (10%) 
of  such  aggregate  of  (i)  and  (ii)  above:  and  provided, 
further,  that  after  July  1.  1976,  in  the  event 
unsecured  securities  representing  short-term 
unsecured  indebtedness  (excluding  unsecured 
securities  theretofore  so  voted  for  by  the  holders  of 
Dividend  Series  Preferred  Stock  and  Preferred 
Stock — Cumulative)  exceed  ten  per  cent  (10%)  of  (i) 
and  (ii)  above,  no  unsecured  securities  representing 
unseciu«d  indebtedness  shall  be  issued  or  assumed 
(except  for  the  purpose  of  redemption  or  other 
retirement  of  outstanding  shares  of  all  series  of  the 
Dividend  Series  Preferred  Stock  and  the  Preferred 
Stock— Cumulative)  unless  such  ratio  of  short-term 
unsecured  indebtedness  immediately  after  such 
issue  or  assumption  is  to  be  not  over  ten  per  cent 
(10%)  of  such  aggregate  of  (i)  and  (ii)  above.  "Short- 
term  unsecured  indebtedness"  as  used  herein 
means  tuisecured  indebtedness  of  an  original 
maturity  of  less  than  ten  years  and  "long-term 
unsecured  indebtedness"  means  unsecured 
indebtedness  of  ten  years  or  more.  For  the  purposes 
hereof,  when  any  long-term  unsecured 
indebtedness  becomes  due  within  ten  years,  or 
when  any  long-term  unsectired  indebtedness  is  to 
be  retired  within  ten  years  through  a  sinking  futKl 
or  otherwise,  such  long-term  unsecured 
indebtedness,  in  each  case,  shall  be  considered 
short-term  unsecured  indebtedness:  provided, 
however,  that  any  long-term  unsecured 
indebtedness  of  a  single  maturity  (except  as 
provided  above  in  respect  of  a  sinking  fund 
therefore),  or  the  last  maturity  of  any  long-term 
unsecured  indebtedness  of  serial  maturities,  shall 
not  be  considered  short-term  unsecured 
I  until  due  within  five  yi 


in  fevor  of  the  Power  Company 
Proposed  Amendment. 

If  the  Power  Company  Proposed 
Amendment  is  adopted,  the  Power 
Company  would  make  a  special  cash 
payment  of  $1.00  per  share  ("Power 
Company  Cash  Payment")  to  each 
holder  of  Power  Company  Dividend 
Series  Preferred  Stock  of  any  Series  who 
voted  shares  (in  person  by  ballot  or  by 
proxy)  (each,  a  "Power  Company 
Share")  in  fevor  of  the  Power  Company 
Proposed  Amendment  at  the  Power 
Company  Special  Meeting  (except  that 
no  Power  Company  Cash  Payment  will 
be  made  with  respect  to  any  Power 
Company  Share  validly  tendered  under 
the  conciirrent  tender  offer  described 
below).  The  Power  Company  will 
disburse  Power  Company  Cash 
Payments  out  of  its  general  funds 
following  adoption  of  the  Power 
Company  Proposed  Amendment 

Conciiirently  with  or  shortly  before 
the  Power  Company  Proxy  Solicitation, 
and  subject  to  the  terms  and  conditions 
stated  in  an  Ofiier  to  Purchase  and  Proxy 
Statement  and  Information  Statement 
and  accompanying  Letter  of  Transmittal 
(collectively,  "Power  Company  OfiiBr 
Documents"),  NEES  proposes  to  make  a 
cash  tender  offer  ("Power  Company 
Tender  Offer")  to  acquire  any  and  all 
outstanding  shares  of  Power  Company 
Preferred  Stock  of  each  Power  Company 
Series,  at  cash  purchase  prices  which 
NEES  anticipates  will  include  a  maricet 
premiiun  for  each  Series  (each,  a 
"Power  Company  Purchase  Price").  The 
Power  Company  Purchase  Price  and  the 
other  terms  and  conditions  of  the  Power 
Company  Tender  Offer  apply  equally  to 
all  preferred  stockholders  of  the 
respective  Power  Comfiany  Series.  The 
offer  for  any  one  Power  Company  Series 
is  independent  of  the  offer  for  any  other 
Power  Company  Series  or  for  the  shares 
of  any  other  subsidiary. 

N{£S  anticipates  that  the  Power 
Company  Tender  Offer  will  expire  at 
5:00  p.m.  Eastern  Standard  Time  on 
December  12. 1997,  the  date  of  the 
Power  Company  Special  Meeting 
("Power  Company  Expiration  Date"), 
unless  otherwise  extended.  The  P(}wer 
Company  Tender  Offer  is  not 
conditioned  upon  any  minimum 
number  of  shares  of  Power  Company 
preferred  stock  being  tendered. 
Preferred  stockholders  who  tender  their 
shares  under  a  Power  Company  Tender 
Offer  are  required  to  vote  in  fevor  of  or 
consent  to  the  Power  Company 
Proposed  Amendment,  and  one  of  the 
conditions  of  the  Power  Company 
Tender  Offer  requires  that  the  Power 
Company  Proposed  Amendment  be 
approved  and  adopted. 
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Mass.  Electric 

Mass  Electric  has  outstanding 
2,398,111  shares  of  common  stock,  $25 
par  value  ("Mass.  Electric  Common 
Stock"),  all  of  which  are  held  by  NEES. 
Mass.  Electric 's  outstanding  preferred 
stock  consists  of  350,000  shares  of 
dividend  series  preferred  stock,  $100 
par  value,  issued  in  three  series  * 
("Mass.  Electric  Dividend  Series 
Preferred  Stock"),  and  600,000  shares  of 
preferred  stock — cumulative,  $25  par 
value,  of  which  there  is  one  series 
outstanding,^  all  of  which  are  traded 
over  the  coimter,  ("Mass.  Electric 
Preferred  Stock — Cimiulative"),  Mass. 
Electric  Common  Stock  and  Mass. 
Electric  Dividend  Series  Preferred  Stock 
are  entitled  to  one  vote  per  share.  The 
Mass.  Electric  Preferred  Stock — 
Cumulative  is  entitled  to  a  quarter  vote 
per  share.  No  other  class  of  Mass. 
Electric  eouity  securities  is  outstanding. 

Mass.  Electric's  By-Laws  and  Articles 
of  Organization  ("Mass.  Electric 
Articles")  currently  provide  that, 
without  a  vote  of  a  majority  of  the 
outstanding  Mass.  Electric  Dividend 
Series  Preferred  Stock  and  Preferred 
Stock — Cumulative,  Mass.  Electric  will 
not  issue  or  assume  any  unsecured 
indebtedness  (except  for  redemption  of 
outstanding  shares  of  ail  series  of 
preferred  stock),  if  the  total  amount  of 
the  indebtetlness  (exclusive  of  certain 
unsectued  indebtedness)  immediately 
after  the  issue  would  exceed  20%  of 
total  capitalization,  or  if,  immediately 
after  the  issue,  the  total  amount  of  the 
short-temyinsecured  indebtedness 
(exclusive  of  certain  short-term 
unsecured  indebtedness)  issued  or 
assimied  by  Mass.  Electric  after 
September  30, 1998,  would  exceed  10% 
of  total  capitalization.^  ("Mass.  Electric 
Restriction  Provision"). 


*The  three  series  of  Mass.  Electric  Dividend 
Series  Preferred  Stock  consist  of  a  4.44%  series,  of 
which  75,000  shares  are  outstanding:  a  4.76% 
Series,  of  which  75,000  shares  are  outstanding:  and 
a  6.99%  series,  of  which  2(X).000  shares  are 
outstanding. 

*The  single  series  of  Mass.  Electric  Preferied 
Stock — Cumulative  is  a  6.84%  series.  Each  of  the 
series  referred  to  in  footnote  4  and  this  series  shall 
be  referred  as  a  "Mass.  Electric  Series." 

•The  Mass.  Electric  Restrictive  Provision 
specifically  provides  that  Mass.  Electric  will  not: 

IDssue  or  assume  any  unsecured  notes, 
debentures  or  other  securities  representing 
unsecured  indebtedness  for  purposes  other  than  (x) 
the  refunding  of  outstanding  unsecured 
indebtedness  theretofore  issued  or  assumed  by  the 
corporation  resulting  in  maturities  later  than  the 
maturity  of  the  indebtedness  being  refunded  or  (y) 
the  reacquisiUon,  redemption  or  other  retirement  of 
any  indebtedness  which  reacquisiUon,  redemption 
or  other  retirement  has  been  authorized  under  the 
provisions  of  the  Public  Utility  Holding  Company 
Act  of  1935,  if,  immediately  after  such  issue  or 
assumption,  the  total  principal  amount  of  all 
unsecured  notes,  debentures  or  other  securities 


Mass.  Electric  proposes  to  solicit 
proxies  frtim  the  holders  of  outstanding 
shares  of  Mass.  Electric  Dividend  Series 
Preferred  Stock  and  Common  Stock 
("Mass.  Electric  Proxy  Solicitation")  for 
use  at  a  special  meeting  of  its 
stockholders  ("Mass.  Electric  Special 
Meeting")  to  consider  a  proposed 
amendment  to  the  Mass.  Electric 
Articles  that  would  eliminate  in  its 
entirety  the  Mass.  Electric  Restriction   " 
Provision  ("Mass.  Electric  Proposed 
Amendment")  from  the  Mass.  Electric 
Articles.  Approval  of  the  Mass.  Electric 
Proposed  Amendment  requires  the 
affirmative  vote  at  the  Mass.  Electric 
Special  Meeting  of  the  holders  of  not 
less  than  two-thirds  of  the  total  number 
of  the  then-outstanding  shares  of  (1)  the 
Mass.  Electric  preferred  stock  of  all 
Mass.  Electric  Series,  voting  together  as 
one  class,  and  (2)  the  Mass.  Electric 
Common  Stock.  NEES  will  vote  its 
shares  of  Mass.  Electric  Common  Sttxik 
in  fevor  of  the  Mass.  Electric  Proposed 
Amendment. 

If  the  Mass.  Electric  Proposed 
Amendment  is  adopted,  Mass.  Electric 
would  make  a  special  cash  payment  of 
$1.00  per  share  ("Mass.  Electric  Cash 
Payment")  to  each  holder  of  Mass. 


representing  both  long  and  short-term  unsecured 
indebtedness  issued  or  assumed  by  the  corporation 
and  then  to  be  outstanding  (but  excluding 
unsecured  indebtedness  theretofore  so  voted  for  by 
holders  of  Preferred  Stock  and  Preferred  Stock — 
Cumulative)  would  exceed  twenty  per  cent  (20%) 
of  total  capitalization,  or  if,  immediately  after  such 
issue  or  assumption,  such  short-term  unsecured 
indebtedness  issued  or  assumed  by  the  corporation 
after  September  30,  1998,  and  then  to  be 
outstanding  (but  excluding  short-term  indebtedness 
theretofore  so  voted  for  by  holders  of  Preferred 
Stock  or  Preferred  Stock--<:umulative)  would 
exceed  ten  per  cent  (10%)  of  total  capitalization: 
provided,  however,  that  in  the  event  such  short- 
term  unsecured  indebtedness  (but  excluding  short- 
term  unsecured  indebtedness  theretofore  so  vetoed 
by  holders  of  Preferred  Stock  and  Preferred  Stock- 
Cumulative)  exceeds  such  latter  limit,  no  unsecured 
securities  representing  unsecured  indebtedness 
shall  be  issued  or  assumed  (except  for  the  purposes 
specified  in  clauses  (x)  and  (y)  above)  unless  such 
ratio  of  shori-term  imsecured  indebtedness 
immediately  after  such  issue  or  assumption  is  not 
in  excess  of  such  limit. 

"Short-term  unsecured  indebtedness"  as  used  in 
this  subsection  E(4)  means  unsecured  indebtedness 
of  an  original  maturity  of  less  than  ten  years  and 
"long-term  unsecured  indebtedness"  means 
unsecured  indebtedness  of  an  original  maturity  of 
ten  years  or  more.  For  the  purposes  hereof,  when 
any  long-term  unsecured  ind^edness  becomes  due 
within  five  years,  or  when  any  long-term  unsecured 
indebtedness  is  to  be  retired  within  five  years 
through  a  sinking  fund  or  otherwise,  such  long-term 
unsecured  indebtedness,  in  each  case,  shall  be 
considered  short-term  unsecured  indebtedness. 
"Total  capitalization"  as  used  in  this  subsection 
E(4)  means  the  aggregate  of  (i)  the  total  principal 
amount  of  all  bonds  and  other  securities 
representing  secured  indebtedness  issued  or 
assumed  by  the  corporation  and  then  outstanding 
and  (ii)  the  capital,  premium  and  surplus  of  the 
corporation  as  then  stated  on  the  books  of  account 
of  tile  corporation. 


Electric  Dividend  Series  Preferred  Stock 
of  any  Series,  and  25  cents  per  share  to 
each  holder  of  the  Mass.  Electric 
Preferred  Stock — Cumulative  who  voted 
shares  (each,  a  "Mass,  Electric  Share") 
(in  person  by  ballot  or  by  proxy)  in  favor 
of  the  Mass.  Electric  Proposed 
Amendment  at  the  Mass.  Electric 
Special  Meeting  (except  that  no  Mass. 
Electric  Cash  Payment  will  be  made 
with  respect  to  any  Mass.  Electric  Share 
validly  tendered  under  the  concurrent 
tender  offer  described  below).  Mass. 
Electric  will  disburse  Mass.  Electric 
Cash  Payments  out  of  its  general  ftmds 
following  adoption  of  the  Mass.  Electric 
Proposed  Amendment, 

ConciurrenUy  with  or  shortly  before 
the  Mass.  Electric  Proxy  Solicitation, 
and  subject  to  the  terms  and  conditions 
stated  in  an  Offer  to  Purchase  Proxy 
Statement  and  accompanying  Letter  of 
Transmittal  (together,  "Mass,  Electric 
Offer  Documents"),  NEES  proposes  to 
make  a  cash  tender  officer  ("Mass, 
Electric  Tender  Offer")  to  acquire  any 
and  all  outstanding  shares  of  Mass. 
Electric  Preferred  Stock  of  each  Series, 
at  cash  purchase  prices  which  NEES 
anticipates  will  include  a  market 
premiiun  for  each  Mass.  Electric  Series 
(each,  a  "Mass.  Electric  Piut:hase 
Price").  The  Mass.  Electric  Purchase 
Price  and  the  other  terms  and 
conditions  of  the  Mass.  Electric  Tender 
Offer  apply  equally  to  all  preferred 
stockholders  of  the  respective  Mass. 
Electric  Series.  The  offer  for  any  one 
Mass.  Electric  Series  is  independent  of 
the  offer  for  any  other  Mass.  Electric 
Series  or  for  the  shares  of  any  other 
subsidiary. 

NEES  anticipates  that  the  Mass, 
Electric  Tender  Offer  will  expire  at  5:00 
P.M.  Eastern  Standard  Time  on 
December  12,  1997,  the  date  of  the 
Mass.  Electric  Special  Meeting  ("Mass. 
Electric  Expiration  Date"),  imless 
otherwise  extended.  The  Mass.  Electric 
Tender  Offer  is  not  conditioned  upon 
any  minimum  number  of  shares  of 
Mass.  Electric  preferred  stock  being 
tendered.  Preferred  stockholders  who 
tender  their  shares  tmder  a  Mass. 
Electric  Tender  Offer  are  required  to 
vote  in  fevor  of  or  consent  to  the  Mass. 
Electric  Proposed  Amendment,  and  one 
of  the  conditions  of  the  Mass.  Electric 
Tender  offer  requires  that  the  Mass. 
Electric  Proposed  Amendment  be 
approved  and  adopted. 

Narragansett 

Narragansett  has  outstanding 
1,132,487  shares  of  common  stock,  $50 
par  value  ("Narragansett  Common 
Stock"),  all  of  which  are  held  by  NEES. 
Narragansett's  outstanding  preferred 
stock  consists  of  730,000  shares  of 
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ciunulative  preferred  stock,  $50  par 
value,  issued  in  three  series,^  all  of 
which  are  traded  over  the  counter. 
("Narragansett  Cumulative  Preferred 
Stock").  Narragansett  Common  Stock 
and  Narragansett  Cumulative  Preferred 
Stock  are  entitled  to  one  vote  per  share. 
No  other  class  of  Narragansett  equity 
securities  is  outstanding. 

Narragansett 's  Preferred  Stock 
Provisions  ("Narragansett  Provisions") 
currently  provide  tihat,  without  a  vote  of 
a  majority  of  the  outstanding 
Narragansett  preferred  stock,  voting  as  a 
class,  Narragansett  will  not  issue  or 
assume  any  unsecured  indebtedness 
(except  for  redemption  of  outstanding 
shares  of  all  series  of  preferred  stock)  if 
the  total  amount  of  the  indebtedness 
(exclusive  of  cei^ia  unsecured 
indebtedness)  immediately  after  the 
issue  would  exceed  10%  of  all  secured 
indebtedness  and  capital  and  surplus  of 
Narragansett."  ("Narragansett 
Restriction  Provisions"). 

Narragansett  proposes  to  solicit 
proxies  from  the  holders  of  outstanding 
•hares  of  Narragansett  Cumulative 
Preferred  Stock  and  Common  Stock 
("Narragansett  Proxy  Solicitation")  for 
use  at  a  special  meeting  of  its 
stockholders  ("Narragansett  Special 
Meeting")  to  consider  a  proposed 
MBendment  to  the  Narragansett 
Provisions  that  would  eliminate  in  its 
entirety  the  Narragansett  Restriction. 
Provision  ("Narragansett  Proposed 
Amendment")  from  the  Narragansett 
Provisions.  Approval  of  the  Narragansett 
Proposed  Amendment  requires  the 
affirmative  vote  at  the  Narragansett 
Special  Meeting  of  the  holders  of  (1)  not 
less  than  two-thirds  of  the  total  number 


'Tba  three  series  of  Narragansett  cumulative 
preferred  stock  consist  of  a  4.50%  series,  of  which 
ISO.OCX)  shares  are  outstanding;  a  4.64%  series,  of 
which  150.000  shares  are  outstanding-,  and  a  6.95% 
iwiBi,  of  which  400.000  shares  are  outstanding 
(each,  a  "Narragansett  Series"). 

•The  Narragansett  Restriction  Provision 
specifically  provides  that  Narragansett  will  not: 

lUssue  any  uiuecured  notes,  debentures  or  other 
securities  representing  unsecured  indebtedness,  or 
assume  any  such  unsecured  securities,  for  purposes 
other  than  the  refunding  of  outstanding  unsecured 
securities  theretofore  issued  or  assumed  by  the 
Company  resulting  in  equal  or  longer  maturities  or 
the  redemption  or  other  retirement  of  all 
outstanding  shares  of  the  Preferred  Stock,  if. 
immediately  after  such  issue  or  assumption,  the 
total  principal  amount  of  all  unsecured  notes, 
debentures  or  other  securities  representing 
unsecured  indebtedness  issued  or  assumed  by  the 
Company  and  then  outstanding  (including 
unsecured  securities  then  to  be  issued  or  assumed) 
but  excluding  unsecured  securities  theretofore  so 
consented  to  by  holders  of  Preferred  Slock,  would 
exceed  ten  per  cent  (10%)  of  the  aggregate  of  (i)  the 
total  principal  amount  of  all  bonds  and  other 
securities  representing  secured  indebtedness  issued 
or  assumed  by  the  Company  and  then  outstanding 
and  (ii)  the  capital  and  surplus  of  the  Company  as 
then  stated  on  the  books  of  account  of  the 
Company. 


of  the  then-outstanding  shares  of 
Narragansett  preferred  stock  of  all 
Narragansett  Series,  voting  together  as 
one  class,  (2)  75%  of  the  preferred 
shares  present  or  represented  at  the 
meeting,  and  (3)  a  majority  of  the 
Narragansett  Common  Stock.  NEES  will 
vote  its  shares  of  Narragansett  Common 
Stcx:k  in  favor  of  the  Narragansett 
Proposed  Amendment. 

If  the  Narragansett  Proposed 
Amendment  is  adopted,  Narragansett 
would  make  a  special  cash  payment  of 
50  cents  per  share  ("Narragansett  Cash 
Payment")  to  each  holder  of 
Narragansett  Cumulative  Preferred 
Stock  of  any  Narragansett  Series  who 
voted  shares  (each,  a  "Narragansett 
Share")  (in  person  by  ballot  or  by  proxy) 
in  favor  of  the  Narragansett  Proposed 
Amendment  at  the  Narragansett  Special 
Meeting  (except  that  no  Narragansett 
Cash  Payment  will  be  made  with  respect 
to  any  Narragansett  Share  validly 
tendered  under  the  concurrent  tender 
offer  described  below).  Narragansett  will 
disburse  Narragansett  Cash  Payments 
out  of  its  general  funds  following 
adoption  of  the  Proposed  Amendment. 

Concurrently  witn  or  shortly  before 
the  Narragansett  Proxy  Solicitation,  and 
subject  to  the  terms  and  conditions 
stated  in  an  oRier  to  Purchase  Proxy 
Statement  and  accompanying  Letter  of. 
Transmittal  (collectively,  "Narrageinsett 
Offer  Documents"),  NEES  proposes  to 
make  a  cash  tender  offer  ("Narragansett 
Tender  Offer")  to  acquire  any  and  all 
outstanding  shares  of  Narragansett 
Cumulative  Preferred  Stock  of  each 
Narragansett  Series,  at  cash  purchase 
prices  which  NEES  anticipates  will 
include  a  market  premium  for  each 
Narragansett  Series  (each,  a 
"Narragansett  Purchase  Price").  The 
Narragansett  Purchase  Price  and  the 
other  terms  and  conditions  of  the 
Narragansett  Tender  Offer  apply  equally 
to  all  preferred  stockholders  of  the 
respective  Narragansett  Series.  The  offer 
for  any  one  Narragansett  Series  is 
independent  of  the  offer  for  any  other 
Narragansett  Series  or  for  the  shares  of 
any  other  subsidiary. 

NEES  anticipates  that  the 
Narragansett  Tender  Offer  will  expire  at 
5:00  p.m.  on  December  12, 1997,  the 
date  of  the  Narragansett  Special  Meeting 
("Narragansett  Expiration  Date"),  unless 
otherwise  extended.  The  Narragansett 
Tender  Offer  is  not  conditioned  upon 
any  minimum  number  of  shares  of 
Narragansett  preferred  stock  being 
tendered.  Preferred  stockholders  who 
tender  their  shares  under  a  Narragansett 
Tender  Offer  are  required  to  vote  in 
favor  of  or  consent  to  the  Narragansett 
Proposed  Amendment,  and  one  of 
conditions  of  the  Narragansett  Tender 


offer  requires  that  the  Narragansett 
Proposed  Amendment  be  approved  and 
adopted. 

Tenders  of  Power  Company  Shares. 
Mass.  Electric  Shares  and  Narragansett 
Shares  (collectively,  "Shares")  made 
imder  the  Power  Company  Tender 
Offer,  Mass.  Electric  Tender  Offer  and 
Narragansett  Tender  Offer,  respectively 
(individually,  "Tender  Offer"  and 
collectively,  "Tender  Offers"),  may  be 
withdrawn  at  any  time  prior  to  the 
Power  Company  Expiration  Date,  Mass. 
Electric  Expiration  Date  and  the 
Narragansett  Expiration  Date, 
respectively  (individually  and 
collectively,  "Expiration  Date"). 
Thereafter,  the  tenders  are  irrevocable, 
subject  to  certain  exceptions  identified 
in  the  Power  Company  Offer 
Dociunents,  Mass.  Electric  Offer 
Documents  and  Narragansett  Offer 
Documents  (individually  and 
collectively,  "Offer  Documents").  NEES 
states  that  its  obligations  to  proceed 
with  the  Tender  Offers  and  to  accept  for 
payment  and  to  pay  for  any  Shares 
tendered  will  be  made  in  accordance 
with  rule  51  under  the  Act  and  are 
subject  to  various  conditions 
enimierated  in  the  Offer  Documents, 
including  the  receipt  of  a  Commission 
order  imder  the  Act  authorizing  the 
proposed  transactions  and  the  adoption 
of  the  Power  Company  Proposed 
Amendment,  Mass.  Electric  Proposed 
Amendment  and  the  Narragansett 
Proposed  Amendment  (individually, 
"Proposed  Amendment"  and 
collectively,  "Proposed  Amendments") 
at  the  Power  Company  Special  Meeting. 
Mass.  Electric  Special  Meeting  and 
Narragansett  Special  Meeting, 
respectively  (individually  and 
collectively,  "Special  Meeting"). 

Applicants  undertake  to  comply  with 
all  requirements  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
and  rules  and  regulations  thereimder  in 
connection  with  the  Power  Company 
Proxy  Solicitation,  Mass.  Electric  Proxy 
Solicitation  and  Narragansett  Proxy 
Solicitation,  as  applicable  (individually, 
"Proxy  Solicitation"  and  collectively, 
"Proxy  Solicitations"),  except  to  the 
extent  applicants  rely  on  exemptions 
from  the  requirements  of  rule  13e-3  and 
regulation  14  A  of  the  Exchange  Act,  and 
acknowledge  that  any  authorization 
granted  under  the  Act  is  conditioned 
upon  their  compliance.  Shares  validly 
tendered  will  be  held  by  NEES  until  the 
Expiration  Date  (or  returned  in  the  event 
a  Tender  Offer  is  terminated).  Subject  to 
the  terms  and  conditions  of  the  Tender 
Offers,  as  promptly  as  practicable  after 
the  Expiration  Date,  NEES  will  accept 
for  payment  (and  thereby  purchase)  and 
pay  for  Shares  validly  tendered  and  not 
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withdrawn.  NEES  intends  to  use  its 
general  fimds  (which,  in  the  ordinary 
course,  include  fluids  from  the  Power 
Company,  Mass.  Electric  and 
Narragansett)  and  incur  indebtedness 
under  NEES'  committed  lines  of  credit, 
including  any  bank  revolving  credit 
agreements,  in  an  amount  sufficient  to 
pay  the  Power  Company  Purchase  Price, 
Mass.  Electric  Purchase  Price  and 
Narragansett  Piuchase  Price 
(individually  and  collectively, 
"Purchase  Price")  for  all  tendered 
Shares.  Merrill  Lynch,  Pierce,  Fenner  & 
Smith  Iiu:orporated  will  act  as  dealer 
manager  for  NEES  in  connection  with 
the  Tender  Offers.' 

If  a  Proposed  Amendment  is  adopted 
at  a  Subsidiary's  Special  Meeting, 
promptly  after  consummation  of  the 
Tender  Offer,  either  the  issuing 
Subsidiary -will  purchase  the  Shares 
sold  to  NEES  under  the  Tender  Offer  at 
the  relevant  Purchase  Price  plus 
expenses  incurred  in  the  Tender  Offer, 
or  NEES  will  donate  the  Shares  to  that 
Subsidiary  as  a  capital  contribution.  The 
Subsidiary  will  then  retire  and  cancel 
the  shares. 

If  a  Proposed  Amendment  is  not 
adopted  at  the  relevant  Special  Meeting, 
NEES  may  elect,  but  is  not  obligated,  to 
waive  adoption  of  the  Proposed 
Amendment  as  a  condition  to  its 
obligation  to  proceed  with  the  Tender 
Offer,  subject  to  applicable  law.  In  that 
case,  as  promptly  as  practicable  after 
NEES's  waiver  of  the  condition  and  its 
purchase  of  Shares  validly  tendered 
under  the  Tender  Offers,  the  affected 
Subsidiary  anticipates  that  it  would  call 


•  NEES  has  agreed  to  pay  the  dealer  manager  a  fee 
of  .5%  of  par  per  share  for  any  Shares  tendered, 
accepted  for  payment  and  paid  for  pursuant  to  the 
Tender  Offers,  the  Subsidiaries  have  agreed  to  pay 
the  dealer  managers  a  iee  of  .5%  of  par  per  share 
for  any  Shares  that  are  not  tendered  pursuant  to  the 
Tender  Offers  but  which  vote  in  favor  of  the 
Proposed  Amendment.  NEES  has  agreed  to 
reimburse  the  dealer  manager  for  its  reasonable  out- 
of-pocket  expenses,  including  attorneys'  fees. 

In  addition,  NEES  has  agreed  to  pay  soliciting 
brokers  and  dealers  a  separate  fee  of  1.5%  of  par 
per  share  for  any  Shares  tendered,  accepted  for 
payment  and  paid  for  pursuant  to  the  Tender  Offers 
except  that  for  transactions  with  beneficial  owners 
equal  to  or  exceeding  2.500  Shares,  NEES  will  pay 
a  solicitation  fee  of  1%  of  par  per  share  for  Shares 
of  such  Series. 

Any  fee  payable  for  transactions  equal  to  or 
exceeding  2,500  shares  shall  be  payable  80%  to  the 
dealer  manager  and  20%  to  any  soliciting  dealer 
(which  may  be  the  dealer  manager).  No  fee  shall  be 
payable  to  a  soliciting  dealer  in  respect  of  shares  (a) 
beneficially  owned  by  such  soliciting  dealer  or  (b) 
registered  in  the  name  of  such  soliciting  dealer  as 
nominee  when  the  shares  are  being  rendered  for  the 
benefit  of  one  or  more  beneficial  owners  identified 
in  the  applicable  Letter  of  Transmittal  or  in  the 
applicable  Notice  of  Solicited  Tenders  (including  in 
the  materials  provided  to  brokers  and  dealers). 

NEES  proposes  to  pay  Boston  Equiserve.  L.P..  in 
its  capacity  as  depositary  for  the  Tender  Offers,  a 
fee  estimated  at  approximately  540,000. 


another  special  meeting  and  solicit 
proxies  to  secure  the  requisite 
affirmative  vote  of  stockholders  to 
amend  the  Power  Company  Articles, 
Mass.  Electric  Articles  and  Narragansett 
Provisions  (individually  and 
collectively.  "Articles"),  to  eliminate 
the  Power  Company  Restriction 
Provision,  Mass.  Electric  Restriction 
Provision  and  Narragansett  Restriction 
Provision  (collectively,  "Restriction 
Provisions"),  as  the  case  may  be.  At 
each  meeting,  NEES  would  vote  any 
Shares  acquired  by  it  under  the  Tender 
Offer  or  oUierwise  ^°  (as  well  as  all  of  its 
shares  of  Common  Stock  of  the  afiiected 
Subsidiaries)  in  favor  of  the  Proposed 
Amendment.  If  a  Proposed  Amendment 
is  adopted  at  that  meeting  and  in  any 
event  within  one  year  frxim  the 
Expiration  Date  (including  any  potential 
extension  under  a  Tender  Offer),  NEES 
will  promptly  after  the  meeting  or  at  the 
expiration  of  the  one-year  period,  as 
applicable,  sell  the  Shares  to  the 
Subsidiary  at  the  applicable  Purchase 
Price  plus  expenses  paid  under  the 
Tender  Offer,  and  the  Subsidiary  will 
retire  and  cancel  the  Shares. 

The  Applicants  believe  that  the  ' 
piuchase  of  the  Shares  at  this  time 
represents  an  attractive  economic 
opportunity  that  will  benefit  NEES,  its 
shareholders,  and  its  Subsidiaries.  The 
Applicants  further  contend  that 
elimination  of  the  Restriction  Provisions 
will  produce  savings  in  financing  costs 
that  outweigh  the  one-time  costs  of  the 
Tender  Offers  and  the  Proxy 
Solicitations, 1^  and  will  be  in  the  best 
interests  of  their  customers  and 
shareholders.^^ 

To  finance  its  proposed  purchase  of 
Shares  under  the  Tender  Offers.  NEES 


>°  Applicant  states  that,  in  contrast,  if  the 
Subsidiary,  rather  than  NEES.  had  acquired  its 
shares  under  the  Tender  Offer,  upon  the  acquisition 
the  shares  would  be  deemed  treasury  shares  under 
applicable  state  law  and,  as  such,  the  Subsidiary 
would  be  precluded  from  voting  those  shares  under 
any  circumstance. 

"  Each  of  the  Subsidiaries  have  engaged 
Ceorgeson  &  Company,  Inc.  to  act  as  information 
agent  in  connection  with  the  Proxy  Solicitations  for 
a  fee  and  reimbursement  of  reasonable  out-of- 
pocket  expenses  expected  not  to  exceed 
approximately  SlO.OOO. 

"  The  Applicants  state  that  the  proposed 
acqciisition  by  NEES  of  Shares  under  the  Tender 
Offers  will  benefit  NEES'  utility  system  customers 
and  shareholders  by  (1)  contributing  to  the 
elimination  of  the  provisions  concerning  unsecured 
indebtedness,  and  (2)  acquiring  and  retiring  of 
outstanding  shares  of  the  preferred  stock  and  their 
potential  replacement  with  comparatively  less 
expensive  financing  alternatives.  Moreover,  the 
applicants  maintain  that  tendering  Power  Company 
referred  Stockholders.  Mass.  Electric  Preferred 
Stockholders  and  Narragansett  Preferred 
Stockholders  will  benefit  by  having  the  option  to 
sell  their  Preferred  Stock  at  prices  that  NEES 
expects  will  be  a  premium  to  the  market  price  and 
without  the  usual  transaction  costs  associated  with 
a  sale. 


plans  to  use  general  funds  and  incur 
debt  under  its  committed  lines  of  credit, 
including  any  bank  revolving  credit 
agreements,  in  an  amount  sufficient  to 
pay  the  Piuchase  Price  for  all  tendered 
Shares,  an  amount  expected  to  be 
approximately  $135  million,  excluding 
payment  of  accrued  dividends,  but 
including  fees  and  other  expenses. 

The  applicants  also  request 
authorization  to  deviate  fitim  the 
preferred  stock  provisions  of  the 
Statement  of  Policy  Regarding  Preferred 
Stock  Subject  to  the  Public  Utility 
Holding  Company  Act  of  1935,  HCAR 
No.  13106  (Feb.  16, 1956),  to  'he  extent 
applicable  with  respect  to  the  Proposed 
Amendments. 

It  appears  to  the  Commission  that  the 
application-declaration,  to  the  extent 
that  it  relates  to  the  proposed  Proxy 
Solicitations  should  be  permitted  to 
become  effective  immediately  under 
rule  62(d). 

It  is  ordered,  that  the  application- 
declaration,  to  the  extent  that  it  relates 
to  the  proposed  J^xy  Solicitations  be, 
and  it  hereby  is,  permitted  to  become 
effective  immediately,  under  rule  62 
and  subject  to  the  terms  and  conditions 
prescribed  in  rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-29881  Filed  11-12-97:  8:45  am] 
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SECURrriES  and  exchange 

COMMISSION 

[Reieaae  No.  34-39302;  File  No.  SR-OPRA- 
97-4] 

Options  Price  Reporting  Authority; 
Order  Granting  Approval  of 
Amendment  to  OPRA  Plan  Revising 
OPRA's  Diai-Up  Market  Data  Servica 
Rider  to  Its  Vendor  Agreement  To 
Accommodate  the  Vendor's  Provision 
of  Dial-Up  Service  to  Customers  of 
OPRA  Subscrit>ers 

November  5, 1997, 

I.  Introduction 

On  September  11,  1997,  the  Options 
Price  Reporting  Authority  ("OPRA") » 


>  OPRA  is  a  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  11Aa3-2 
thereunder.  See  Exchange  Act  Release  No.  17636 
(March  18, 1961). 

The  Plan  provides  for  the  collection  and 
dissemination  of  last  sale  and  quotation  information 
on  options  that  are  traded  on  the  member 
exchanges.  The  five  exchanges  which  agreed  to  the 

Continued 
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submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Rule 
llAa3-2  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),  an 
amendment  to  the  Plan  for  Reporting  of 
Consolidated  Options  Last  Safe  Reports 
and  Quotation  Information  ("Plan"). 
The  proposed  amendment  revises  the 
Dial-Up  Market  Data  Service  Rider 
("Rider")  to  OPRA's  vendor  agreement 
to  accommodate  a  third  party  vendor's 
provisions  of  dial-up  service  to 
customers  of  an  OPRA  subscriber. 
The  proposed  amendment  was 
published  for  comment  in  the  Federal 
Register  on  October  2,  1997. ^  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

n.  OeacripdoD  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
add  provisions  to  OPRA's  Rider  to  the 
vendor  agreement  to  accommodate  the 
situation  in  which  an  OPRA  vendor 
provides  a  dial-up  service  to  the 
customers  of  an  OPRA  subscriber,  rather 
than  to  its  own  customers.  According  to 
OPRA,  several  vendors  and  broker- 
dealer  subscribers  have  recently 
expressed  interest  in  such  an 
arrangement.  As  this  arrangement  is  not 
currently  contemplated  under  the  Rider, 
the  proposal  would  amend  the  Rider  to 
address  the  one  significant  difference 
between  the  traditional  situation  of  a 
firm  providing  a  dial-up  service  to  its 
own  customers  and  the  recent  proposals 
for  firms  to  arrange  for  third-party 
vendors  to  provide  a  dial-up  service  for 
the  firms'  customers.  In  the  former  case, 
there  it  a  direct  contractual  relationship 
between  the  vendor,  a  p>arty  to  the 
Rider,  and  the  vendor's  customers.  In 
the  latter  case,  however,  the  vendor's 
subscriber,  rather  than  the  vendor,  has 
a  contractual  relationship  %vith  the 
customer. 

In  its  ciirrent  form,  the  Rider  imposes 
certain  obligations  on  vendors  who 
provide  a  dial-up  service.  These 
obligations  require  that  contracts 
between  vendors  and  their  customers 
contain  specific  provisions,  for  the 
benefit  of  OPRA,  relating  to  proprietary 
rights  to  OPRA  data,  non-retransmission 
of  data,  the  absence  of  any  guarantee  of 
the  data  and  a  disclaimer  of  liability. 
The  proposed  amendment  to  the  Rider 
woidd  mandate  that  vendors  require 


comparable  provisions  to  be  included  in 
contracts  between  subscribers  and  their 
customers  who  receive  a  dial-up  service 
from  a  third-party  vendor.^ 

Other  than  as  aescribed  above.  OPRA 
proposes  no  change  in  the  way  in  which 
dial-up  services  may  be  offisred  to 
investors.  OPRA  represents  that  no  new 
or  additional  OPRA  fees  will  result  from 
this  proposed  amendment  and  the 
amendment  will  not  make  any  new 
parties  subject  to  OPRA's  existing  fee. 
OPRA  proposes  to  phase  in  the  revised 
form  of  the  Rider  to  take  the  place  of  the 
existing  Rider. 

in.  OiscuBsion 

After  careful  review,  the  Commission 

finds  that  the  proposed  amendment  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.'*  Specifically,  the 
Commission  believes  that  the  proposed 
amendment,  which  accommodates  the 
provision  of  OPRA  data  through  third- 
party  vendors,  is  consistent  with  Rule 
llAa3-2  in  that  it  will  contribute  to  the 
maintenance  of  fair  and  orderly  markets 
and  remove  impediments  to  and  perfect 
the  mechanisms  of  a  national  market 
system. 

The  Commission  notes  that  the 
proposed  amendment  will  require  third 
party  vendors  that  provide  a  dial-up 
service  to  the  customers  of  OPRA 
subscribers  to  obtain  an  agreement  from 
the  subscribers,  in  writing,  that  the 
subscribers  will  include  provisions  for 
the  benefit  of  OPRA  in  the  subscribers' 
written  agreements  with  its  customers. 
The  Commission  believes  that  it  is 
reasonable  for  OPRA  to  extend  its 
existing  contractual  protections  to 
situations  in  which  a  third  party  vendor 
provides  a  dial-up  service  to  the 
oistomers  of  an  OPRA  subscriber.  The 
Commission  notes  that  the  proposed 
amendment  also  provides  OPRA 


OPRA  Plan  are  the  American  Stock  Exchange 
("AMEX"):  the  Chicago  Board  Options  Exchange 
rCBOE"):  the  New  York  Stock  Exchange  ("NYSE"): 
the  Pacific  Exchange  ("PCX");  and  the  Philadelphia 
Stock  Exchange  ("Phlx"). 

>  See  Exchange  Act  RalaMa  Na  39137  (September 
26.  1997)  62  FR  51707. 


'  The  proposal  would  require  vendors  to  obtain 
a  written  agreement  from  each  OPRA  subscriber 
whose  customers  will  be  provided  the  dial-up 
service  from  the  vendor  that  the  subscriber  will:  (1) 
obtain  from  each  of  its  customers  to  whom  the 
vendor  furnishes  the  service  an  agreement  that  the 
customer  will:  (a)  receive  OPRA  data  only  for  such 
person's  use,  (b)  not  retransmit  the  data  to  anyone 
else,  and  (c)  acknowledge  that  OPRA  data  is  the 
property  of  the  respective  exchange  or  market  in 
which  a  reported  transaction  occurred  or  a  reported 
quotation  was  entered:  (2)  provide  to  the  vendor  a 
current  list  of  customers  entitled  to  receive  the 
service  from  the  vendor  and  to  certify  that  each 
named  customer  has  entered  into  the  required 
agreement;  (3)  maintain  the  same  customer  records 
required  to  be  maintained  by  the  vendor  with 
fMJMCt  to  customers:  and  (4)  acknowledge  the 
■beanco  of  any  guarantee  and  the  disclaimer  of 
liability  on  the  part  of  OPRA.  OPRA's  processor  and 
each  participating  exchange. 

*  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 


subscribers  with  alternatives  for  the 
provision  of  the  dial-up  service  to  their 
customers.  Accordingly,  the 
Commission  believes  that  the  proposed 
amendment  will  provide  additional 
flexibility  to  OPRA  subscribers  while 
providing  OPRA  with  the  contractual 
protections  that  it  requires. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Rule  llAa3-2  of  the  Act.  that  the 
proposed  amendment  (SR-OPRA-97-4) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Mwgarat  H.  McFarlond, 
Deputy  Secretary. 
[FR  Doc.  97-298d2  Filed  11-12-97;  8:45  am) 
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DEPARMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  RE-07-S7] 

Petltlona  for  Exemption  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  dispositioDS  of 
prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  3,  1997. 
AOOflESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC.  20591. 


*\7  CFR  200.3O-3(aK29). 


Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa,dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue.  SW., 
Washington,  DC.  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATXM  CONTACT: 
Heather  Thorson.  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regidations  (14  CFR  part  11). 

Issued  in  Wulnngtoo,  D.C,  on  November 
6, 1997. 

Dooald  P.  ByiM. 

Assistant  Chief  Counsel  for  Regulations. 

Fetitioas  for  Exemption 

£>ocicet  No.  29038. 

Petitioner:  GE  Vang. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  substitute  the 
calibration  standards  of  the  Instituto 
Nacional  de  Metrologia.  Normalizagao  e 
Qualidade  Industrial.  Brazil's  national 
standards  organization,  for  the 
calibration  standards  of  the  U.S. 
National  Institute  of  Standards  and 
Technology  to  test  its  inspection 
equipment. 

Docket  No.:  29039. 

Petitioner:  Worldwide  Aircraft 
Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.807(g)(1).  25.807(i)(l),  and  25.857(e). 

Description  of  Relief  Sought:  To 
exempt  Worldwide  Aircraft  Services 
bom  the  requirements  of  14  CFR 
§§  25.807(g)(1).  25.807(i)(l).  and 
25.857(e)  for  the  carriage  of 
supernumeraries  on  Embraer  model  120 
aiq>lane8  with  a  Class  E  cargo 
compartment. 

Docket  No.:  26734. 

Petitioner:  Sierra  Industries,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91.531(a)(1)  and  (2). 

Description  of  Relief  Sought:  To 
permit  certain  qualified  pilots  of  Cessna 
Model  500  Qtation  (CE-500)  airplanes 
with  Supplemental  Type  Certificate 
(STC)  No.  SA09377SC  to  operate  those 
airplanes  within  a  pilot  who  is 
designated  as  second  in  command. 

Docket  No.:  29027. 


Petitioner:  National  Business  Aviation 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.57(b). 

Description  of  Relief  Sought:  To 
permit  NBAA-member  companies  to 
meet  night  takeoff  and  landing  recent 
flight  experience  requirements  using  a 
Level  C  or  Level  D  flight  simulator,  and 
to  accomplish  the  required  takeofb  and 
landings  every  180  days  rather  than 
every  90  days. 

Docfcet  No.:  27052. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  continue  to 
operate  its  Bell  Model  206L-1 
helicopters  (Registration  Nos.  N2761X, 
N5005B,  N50182,  and  N50046;  and 
Serial  Nos.  45283.  45175.  45242.  45173. 
respectively)  without  having  a  TSO- 
C112  (Mode  S)  transponder  installed  on 
those  aircraft. 

Z>oclcef  No..- 29034. 

Petitioner:  Eagle  Jet  Charter.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.316(b). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  continue  to 
operate  its  Foldcer  F-27  turboprop 
aircraft  after  January  31 ,  1998,  under 
instrument  flight  rules  in  the  Grand 
Canyon  National  Park  Special  Flight 
rules  Area  at  cruise  altitudes  of  15,000 
and  16,000  feet  mean  sea  level  without 
those  aircraft  being  listed  on  its 
operations  specifications  as  commercial 
sightseeing  aircraft. 

Di^NMitioBS  of  Petitions 

rtocicet  No..' 01 2SW. 

Petitioner:  Frank  D.  Robinson. 

Sections  of  the  FAR  Affected:  14  CFR 
27.1(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certification  of 
hydraulically  boosted  controls  on  the 
Model  R44  helicopter  without  the 
necessity  of  considering  the  jamming  of 
a  control  valve  as  a  possible  single 
failure.  Grant.  October  17,  1997, 
Exemption  No.  6692. 

Docket  No.:  23771. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9(a)  and  91-:531(a)(l)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  certain  qualified 
pilots  of  Cessna  Citation  Model  550, 
S550.  552,  or  560  aircraft  to  operate 
those  aircraft  without  a  pilot  who  is 
designated  as  second  in  command. 
Grant.  October  28.  1997,  Exemption  No. 
4050f. 

(FR  Doc.  97-29902  FUed  11-12-97;  8:45  am) 
000C«tie^3-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadarai  AviaUen  Administration 

FNgM  Standards  District  Offiea  at 
f  cottsdala.  AZ;  CartWcala 
Managamant  Offica  at  Pt>oanix,  AZ; 
Nones  of  ConaoUdation 

Notice  is  hereby  given  that  on  or 
about  November  10,  1997,  the  Flight 
Standards  District  Office  at  Scottsdale, 
Arizona  and  the  Certificate  Management 
Office  at  Phoenix,  Arizona  will  be 
consolidated  as  Arizona  Flight 
Standards  District  Office.  Services  to  the 
general  public  of  Arizona  will  continue 
to  be  provided  by  the  new  organization 
at  the  same  physical  locations.  This 
information  will  be  reflected  in  the  FAA 
Organizational  Statement  the  next  time 
it  is  reissued. 

(Sec.  313(a),  72  SUt.  752;  49  U.S.C  1354.) 

Issued  in  Los  Angeles,  CA,  on  October  27. 
1997. 

LjmoreC  Brakke, 

Acting  Regional  Administrator,  Western- 
Pacific  Region. 

(FR  Doa  97-29903  Filed  11-12-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surfacs  Transportation  Board 
[Sac  Sa  Applicallon  No.  61] 

National  Claasification  Committaa— 
Agraamant 

AQENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Surface  Transportation 
Board  is  commencing  a  proceeding  to 
determine  whether,  under  49  U.S.C 
13703(d)  and  (e),  it  is  in  the  public 
interest  to  renew  the  bureau  agreement 
of  the  National  Classification 
Committee,  which  administers  the 
National  Motor  Freight  Classification. 
DATES:  Written  notices  of  intent  to 
participate  are  due  by  November  28. 
1997.  Shortly  thereafter,  we  will  serve  a 
preliminary  service  list  and  request  for 
written  corrections.  By  December  11, 
1997.  we  will  serve  any  necessary 
corrections  to  the  service  list  Opening 
comments  are  due  by  January  8,  1998. 
Reply  comments  are  due  by  February  5, 
1998. 

ADDRESSES:  Send  an  original  and  10 
copies  of  notices  of  intent  to  participate 
and  comments,  referring  to  "Section  5a 
Application  No.  61,"  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington.  DC  20423. 


IMI 
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Opening  and  reply  comments  must  be 
served  on  the  persons  identified  as 
"parties  of  record"  on  the  service  list. 
FOR  FURTHER  mFORMA-PON  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  (202) 
565-1695.1 

SUPPtaiENTARY  INfORMATKM:  Under  49 
U.S.C  13703,  we  have  the  authority  to 
immunize  approved  motor  carrier 
bureau  agreements  from  the  antitrust 
laws.  One  such  bureau,  the  National 
Motor  Freight  Traffic  Association, 
operating  throu^  its  National 
Classification  Committee  (NCC), 
administers  the  National  Motor  Freight 
aassification  (NMFC).  The  NMFC 
groups  all  articles  moving  by  truck  into 
classes  based  on  their  transportation 
characteristics.  The  NCC  operates 
pxirsuant  to  a  bureau  agreement 
approved  in  National  Classification 
Committee— Agrvement,  299  I.C.C.  519 
(1956).  and  renewed  in  National 
Classification  Committee — Agreement, 
Section  5a  Application  No.  61  (ICC 
served  May  18,  1987).'  Under  49  U.S.C. 
13703(d)  and  (e),  all  motor  carrier 
bureau  agreements  will  expire  on 
December  31,  1998,  unless  we  approve 
renewal.  Renewal  of  the  collective  rate 
setting  bureau  agreements  of  the  motor 
carriers  is  under  investigation  in  Section 
5a  Application  No.  118  (Amendment 
No.  1),  et  al.^ 

By  this  notice,  we  are  commencing  a 
separate  proceeding  to  explore  whether 
we  should  renew  the  NCC's  agreement 
before  its  statutory  expiration.  In 
particular,  we  question  whether  the 
NCC  needs  antitrust  immunity  given  the 
lacX  that  its  activities,  such  as  grouping 
freight  with  common  transportation 
characteristics,  publishing  bill  of  lading 
formats,  and  gathering  information, 
would  not,  on  the  surface,  appear  to 
involve  antitrust  violations.  The  parties 
are  invited  to  address,  and  organize 
their  discussion  of,  this  and  other  public 
interest  issues  by  answering  the 
following  specific  questions: 


<  Traditionally,  motor  carrier  rate  bureau 
proceedings  have  been  identified  as  "Section  Sa" 
proceedings,  in  reference  to  section  5a  of  the 
faMnlala  Commerce  Act  as  it  existed  prior  to  its 
1978  codification  as  49  U.S.C  10706.  In  the  ICC 
Termination  Act  of  1995.  the  statutory  provisions 
governing  motor  carrier  rate  bureau  agreements 
were  severed  from  the  rail  provisions  of  section 
10706  and  recodified  as  section  13703. 

'See  the  notice  published  in  the  Federal  Register 
oa  May  20.  1997.  at  62  FK  27653.  and  the  Board's 
decisioas  in  those  consolidated  proceedings  served 
on  May  20.  1997.  and  August  15.  1997.  In  the 
dacision  served  on  August  15.  1997.  we  denied  a 
petition  to  axpiand  the  consolidated  proceedings  to 
coiuider  whether  antitrust  immunity  should  be 
cootiauad  for  activities  under  the  NCC  agreement, 
but  flIMad  that  we  would  in  the  future  address 
maitafs  ralating  to  antitrust  immunity  for  NCC 
activiUaa  separately. 


1.  Does  the  NCC  in  fact  engage  in 
activities  that  would  violate  the 
antitrust  laws  in  the  absence  of  antitrust 
immunity  conferred  under  49  U.S.C 
13703? 

2.  If  the  NCC  engages  in  activities  that 
would  violate  the  antitrust  laws  in  the 
absence  of  antitrust  immunity  under 
section  13703,  does  the  public  interest 
require  (a)  continued  exemption  of  these 
activities  from  antitrust  law,  subject  to 
our  regulation,  or  (b)  a  regime  of 
marketplace  competition  subject  to 
antitrust  law?  Are  there  "borderline" 
areas  of  NCC  activity  that  might  be 
subject  to  antitrust  enforcement  in  the 
absence  of  immunization  under  49 
U.S.C.  13703,  where  the  public  interest 
warrants  continued  antitrust  immunity 
for  those  activities  under  that  section? 

3.  Should  we  exclude  from  any 
immunity  we  might  confer  activities 
that  would  not  violate  the  antitrust  laws 
in  the  absence  of  antitrust  immunity,  so 
%s  to  avoid  confusing  the  public  about 
the  scope  and  impact  of  our  regulatory 
jurisdiction? 

4.  How  do  the  public  interests  aspects 
of  the  NCC's  activities  relate  to  the 
public  interest  aspects  of  the  activities 
of  the  operating  motor  carrier  rate 
bureaus,  whose  renewal  is  the  subject  of 
the  proceedings  in  Section  5a 
Application  No.  118  (Amendment  No. 
1).  et  al.,  supra?  If  we  decide  not  to 
renew  the  rate  setting  immunity  of  those 
bureaus,  could  we,  and  should  we, 
nonetheless  continue  immunity  for 
classification? 

Decided:  November  5,  1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
VanMn  A.  WilUams. 
Secretary. 
(FR  Doc  97-29901  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  COMTROL  NO.  2900-0646] 

Proposad  Information  Collection 
Activity;  PTX>posed  Collection; 
Comment  Request,  Revision 

agency:  National  Cemetery  System, 
Department  of  Veterans  AfEairs. 
ACTION:  Notice. 

SUMMARY:  The  National  Cemetery 
System  (NCS)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 


conceming  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
conunent  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  the  biennial 
survey  of  individuals  holding  gravesite 
set-asides  in  national  cemeteries  to 
determine  if  they  wish  to  retain  their 
set-aside,  or  wish  to  relinquish  it 
DATES:  Written  comments  and 
recoounendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  12, 1998. 
A0ORES8ES:  Submit  written  comments 
on  the  collection  of  information  to 
Rosetta  Holloway,  National  Cemetery 
System  (402D),  Department  of  Veterans 
ACEairs,  810  Vermont  Avenue.  NW., 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0546"  in  any 
correspondence. 

FOR  FURTHER  V4FORMATI0N  CONTACT: 
Rosetta  Holloway  at  (202)  273-5185. 
SUPPLEMBfTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C,  3501-3520),  Federal  Agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2KA)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  NCS  invites 
Comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  NCS's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  NCS's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title  and  Form  Number:  Adjacent 
Gravesite  Set-Aside  Survey  (2  Year),  VA 
Form  Letter  40-40. 

OMB  Control  Number:  2900-0546. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  La  the  past,  the  survey  was 
conducted  annually.  VA  Form  Letter 
40—40  will  be  sent  biennially  (once 
every  two  years  on  a  24  month  rotating 
basis)  to  individuals  holding  gravesite 
set-asides  in  national  cemeteries  to 
ascertain  their  wish  to  retain  their  set- 
aside,  or  wish  to  relinquish  it.  The 
collection  of  information  is  necessary  to 
assure  that  gravesite  set-asides  are  not 
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wasted.  Some  holders  become 
ineligible,  are  buried  elsewhere,  or 
simply  wish  to  cancel  a  gravesite  set- 
aside  for  them.  Without  this 
information,  unused  set-asides  would 
exist  which  could  be  used  by  other 
veterans. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Biennially. 

Estimated  Number  ofAimual 
Respondents:  18,000. 

Dated:  October  17, 1997. 
By  direction  of  the  Secretary. 
Barbara  Epps, 

Management  Analyst,  Information 
Management  Service. 

(PR  Doc.  97-29785  Filed  11-12-97;  8:45  am) 
BHXMQ  CODE  SSaO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2000-0227] 

Proposed  Information  Collection 
Activity:  Proposed  Collsctton; 
Comment  Request;  Revision 

AGENCY:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  annouincing  an 
opporttinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  of  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  VHA's 
National  Customer  Feedback  Surveys. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  January  12. 1998. 
ADDRESSES:  Submit  written  conunents 
on  the  collection  to  Ann  Bickoff, 
Veterans  health  Administration 
(161A1),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0227"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Bickoff  at  (202)  273-8310. 


SUPP1.EMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Uw  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VJL\'8  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  way 
to  minimize  the  burden  of  the  collection 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology. 

Title:  National  Customer  Feedback 
Surveys. 

Survey  Instruments  and  Form 
Numbers:  a.  Prosthetic  Patient 
Satisfaction  Survey,  VA  Form  10- 
0142B. 

b.  Customer  Feedback  Surveys,  VA 
Form  10-1465  (Series):  Nationwide 
Inpatient  Survey,  VA  Form  10-1465-1; 
Mental  Health  Insert,  VA  Form  10- 
1465-2;  Nationwide  Outpatient  Survey, 
VA  Form  10-1465-3;  Health  Update 
Insert,  VA  Form  10-1465-4;  Persian 
Gulf  Patient  Survey  Inpatient,  VA  Form 
10-1465-5;  Persian  Gulf  Patient  Survey 
Inpatient,  VA  Form  10-1465-5;  Persian 
Gulf  Patient  Survey  Outpatient,  VA 
Form  10-1465-6;  Spinal  Cord  Injury 
Inpatient  Survey,  VA  Form  10-1465-7; 
Spinal  Cord  Injury  Outpatient  Siirvey, 
VA  Form  10-1465-8;  Home  Based 
Primary  Care.  VA  Form  10-1465-9; 
Nursing  Home  Care.  VA  Form  10-1465- 
10;  Women  Veterans  Patient  Survey,  VA 
Form  10-1465-11;  Ambulatory  Care 
Team.  VA  Form  10-1465-12. 

c.  Dietetic  Service  Survey,  VA  Form 
10-5387. 

OMB  Control  Number:  2900-0227. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  a.  The  Prosthetic  Patient 
Satisfaction  Survey  is  used  to 
systematically  obtain  information  bom 
prosthetic  patients  that  can  be  used  to 
identify  problems  or  complaints  that 
need  attention  and  to  improve  the 
quality  of  prosthetic  services.  The 
information  obtained  bom  the  survey 
will  be  integrated  into  each  VA  filed 
facility's  overall  Quality  Management 
Program. 


b.  The  Customer  Feedback  Surveys 
are  used  to  implement  Title  38,  U.S.C. 
Section  219,  which  requires  the 
Secretary  of  Veterans  Affairs  to  evaluate 
programs  and  provision  of  services  to 
beneficiaries.  The  information  collected 
meets  management,  medical  and 
legislative  requirements  and  helps 
assure  that  the  VA  maintains  a  high 
quality  of  care  for  those  who  have 
served  the  nation. 

c.  The  Dietetic  Service  Survey  is  used 
to  collect  the  necessary  information  to 
determine  whether  improvements  are 
needed  to  enhance  the  patients 's 
nutritional  therapy.  The  information 
will  be  used  to  effectively  gauge  when 
improvements  are  needed  to  enhance 
patient's  nutritional  therapy.  The 
information  obtained  through  the  survey 
will  have  practical  utility  at  all  levels  of 
the  program  to  plan  and  redirect 
resources  and  efforts  to  improve  or 
maintain  a  high  quality  of  service. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  87.032 
total  hours. 

a.  Prosthetic  Patient  Satisfaction 
Siuvey — 1.557  hours. 

b.  Customer  Feedback  Surveys:  >• 
Nationwide  Inpatient  Survey — 8,452 
hours;  Mental  health  Insert — 4,226 
hours;  Nationwide  Outpatient  Survey — 
6.875  hours;  Health  Update  Insert — 
6.875  hours;  Persian  Gulf  Patient 
Inpatient  Survey — 12.500  hours;  Persian 
Gulf  Patient  Outpatient  Survey— 1 2 ,500 
hours;  Spinal  Cord  Injury  Inpatient 
Survey— 1.875  hours;  Spinal  Cord 
Injury  Outpatient  Survey — 1.875  hours; 
Home  Based  Primary  Care  Survey — 627 
hours;  Nursing  Home  Care  Siu^rey — 
1,333  hours;  Women  Veterans  Patient 
Survey— 1,250  hours;  Ambulatory  Care 
Team  Survey — 22,500  hours. 

c.  Dietetic  Service  Survey — 4,587 
hours. 

Estimated  Average  Burden  Per 
Respondent,  a.  Prosthetic  Patient 
Satisfaction  Survey — 3  minutes. 

b.  Customer  Feedback  Surveys: 
Nationwide  Inpatient  Siirvey — 15 
minutes;  Mental  Health  Insert — 7.5 
minutes;  Nationwide  Outpatient 
Survey— 15  minutes;  Health  Update 
Insert — 15  minutes;  Persian  Gulf  Patient 
Inpatient  Survey — 30  minutes;  Persian 
Gulf  Patient  Outpatient  Survey — 30 
minutes:  Spinal  Cord  Injury  Inpatient 
Survey — 22  minutes;  Spinal  Cord  Injury 
Outpatient  Survey — 22  minutes;  Home 
Based  Primary  Care  Survey — 15 
minutes;  Nursing  Home  Care  Survey — 
20  minutes;  Women  Veterans  Patient 
Survey — 15  minutes;  Ambulatory  Care 
Team  Survey — 15  minutes. 

c.  Dietetic  Service  Survey — 2  minutes. 
Frequency  of  Response:  On  occasion. 
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Estimated  Number  erf  Respondents: 
349.673.  a.  Prosthetic  Patient 
Satisfaction  Survey — 31.145. 

b.  Customer  Feedback  Surveys: 
Nationwide  hipatient  Survey — 33.810; 
Mental  Health  Insert— 33.810; 
Nationwide  Outpatient  Survey — 27.500; 
Health  Update  Insert— 27.500;  Persian 
Gulf  Patient  Inpatient  Survey — 25,000; 
Persian  Gulf  Patient  Outpatient 
Survey — 25.000;  Spinal  Cord  Injury 
Inpatient  Survey — 5.000;  Spinal  Cord 
Injury  Outpatient  Survey — 5,000;  Home 
Based  Primary  Care  Survey — 2,507; 
Nursing  Home  Care  Survey — 4.000; 
Women  Veterans  Patient  Survey — 5.000; 
Ambulatory  Care  Team  Survey — 90.000. 

c.  Dietetic  Service  Survey — 34.400. 

Dated:  October  17. 1997. 

By  direction  of  the  Secretary. 
Balaam  Epps, 

hianagement  Analyst,  Infoimation 
Management  Service. 

(FR  Doc.  97-29786  Filed  11-12-97;  8:45  am) 
■LLMQ  COW  na»-oi-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committas  on  KHnofWy 
Vetorans,  Notice  of  MMtIng 

The  Department  of  Veterans  AfEairs 
(VA),  in  accordance  with  Public  Law 


103—446.  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  from  Monday, 
December  8,  1997,  through  Wednesday, 
December  10. 1997.  in  Washington,  DC. 
The  purpose  of  the  Advisory  Committee 
on  Minority  Veterans  is  to  advise  the 
Secretary  of  Veterans  Affairs  on  the 
administration  of  VA  benefits  and 
services  for  minority  veterans,  to  assess 
the  needs  of  minority  veterans  and  to 
evaluate  whether  VA  compensation, 
medical  and  rehabilitation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
will  make  recommendations  to  the 
Secretary  regarding  such  activities. 

The  meeting  will  convene  in  room 
230,  VA  Central  Office  (VACO) 
Building,  810  Vermont  Avenue,  NW, 
Washington.  DC.  from  8:30  A.M.  to  5:00 
P.M.  On  Monday,  £>ecember  8,  the 
Committee  will  receive  an  orientation 
on  its  duties  and  responsibilities.  On 
Tuesday,  December  9,  the  Committee 
will  review  the  implementation  plan  for 
the  63  recommendations  contained  in 
its  third  Annual  Report.  The  Conunittee 
will  also  finalize  plans  for  each 
subcommittee  and  set  the  agenda  for  the 
coming  year.  On  Wednesday,  E)ecember 
10.  the  Subcommittees  will  examine 
issues  germane  to  their  assigned  areas  of 
responsibility.  These  sessions  will  be 


open  to  the  public,  up  to  the  seating 
capacity  of  the  meeting  room.  Because 
seating  is  limited,  it  will  be  necessary 
for  those  wishing  to  attend  to  contact 
Mrs.Crystal  Lawrrence-Greenwell, 
Department  of  Veterans  Affairs  (phone 
(202)  273-6708)  prior  to  December  5, 
1997.  No  time  will  be  allocated  for  the 
purpose  of  receiving  oral  presentations 
from  the  public.  However,  the 
Committee  will  accept  appropriate 
written  comments  from  interested 
parties  on  issues  affecting  minority 
veterans.  Such  comments  should  be 
referred  to  the  Committee  at  the 
following  address:  Advisory  Committee 
on  Minority  Veterans,  Center  for 
Minority  Veterans  (OOM),  U.S. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

Dated:  November  5, 1997. 

By  Direction  of  the  Acting  Secretary. 
Heyward  Bannister, 
Cojnmitfee  Management  Officer 
|FR  Doc.  97-29787  Filed  11-12-97;  8:45  am) 
BHJJNQ  cooc  nao-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidentlal,  Rule,  Proposed  Rule, 
arxj  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  27 

[CGO97-0e4] 

RiN211S-AF-^ 

Towing  Vessel  Safety 

Correction 

In  proposed  rule  document  97-26304 
beginning  on  page  52057.  in  the  issue  of 
Monday,  October -6,  1997,  make  the 
following  correction: 

S  27.325  [CorrKtod] 

On  page  52069,  in  the  third  colimin, 
in  §  27.325(a),  in  the  third  line  from  the 
bottom,  "or"  should  read  "and". 

BIUMQCOOE  ISOMn-O 


Thursday 
November  13,  1997 


Part  II 


Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services  National  Institute 
on  Disability  and  Rehabilitation  Research; 
Notice 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.133A  and  84.1338] 

Office  of  Special  Education  and 
Rehabilitative  Services  National 
Institute  on  Disability  and 
Rehabilitation  Research 

Subject:  Notice  Reinviting 
Applications  for  New  Awards  Under  the 
Disability  and  Rehabilitation  Research 
Project  and  Centers  Program  for  Fiscal 
Year  (FY)  1998. 

Purpose:  On  May  9,  1997  a  notice  was 
published  in  the  Federal  Register 
inviting  applications  for  new  awards 
under  the  Rehabilitation  Research  and 
Training  Center  (RRTC)  program  and 
Knowledge  Dissemination  and 
Utilization  Program  (D&U)  for  fiscal  year 
1997  (62  FR  25770).  The  same  Federal 
Register  included  a  notice  of  flnal 
funding  priorities  establishing  the 
required  activities  for  the  RRTCs  and 
D&U  projects  (62  FR  25760).  There  were 
no  satisfactory  applications  received  for 
an  RRTC  on  effective  interventions  for 
children  and  youth  who  exhibit  severe 
problem  behaviors  (62  FR  25767)  and  a 
D&U  project  on  improving  the 
utilization  of  existing  and  emerging 
rehabilitation  technology  in  State 
vocational  rehabilitation  programs  (62 
FR  25769J. 

On  July  1, 1997  a  notice  was 
published  in  the  Federal  Register 
inviting  applications  for  a  new  award 
under  the  D&U  program  (62  FR  35644). 
The  same  Federal  Register  included  a 
notice  of  final  funding  priority 
establishing  the  required  activities  for  a 
D&U  project  on  Parenting  with  a 
Disability  Technical  Assistance  Center 
(62  FR  35643).  There  were  no 
satisfactory  applications  received  for 
this  project. 

On  July  14. 1997  a  notice  was 
published  in  the  Federal  Register 
inviting  applications  for  a  new  award 
under  the  RRTC  program  (62  FR  37650). 


The  same  Federal  Register  included  a 
notice  of  final  funding  priority 
establishing  the  required  activities  for 
an  RRTC  on  Medical  Rehabilitation 
Services  and  Outcomes  (62  FR  37646). 
There  were  no  satisfactory  applications 
received  for  this  RRTC. 

There  is  a  continuing  need  for  these 
RRTCs  and  D&U  projects.  The  purpose 
of  this  notice  is  to  reinvite  applications 
for  these  projects  for  FY  1998. 

On  February  6,  1997  NIDRR 
published  in  the  Federal  Register 
regulations  consolidating  a  number  of 
regulations  governing  NQDRR's  existing 
programs,  including,  but  not  limited  to. 
Parts  350  (General  Provisions).  352 
(Rehabilitation  Research  and  Training 
Centers),  and  355  (Knowledge 
Dissemination  and  Utilization 
Programs)  (62  FR  5712).  These  new 
regulations  took  effect  on  October  1, 
1997  and  apply  to  this  competition.  The 
new  regulations  include  a  new  menu  of 
selection  criteria  (34  CFR  350.54)  for  use 
in  evaluating  all  applications.  NIDRR 
has  drawn  from  this  menu  of  selection 
criteria  to  establish  the  specific 
selection  criteria  that  will  be  used  to 
evaluate  applications  for  the  four 
priorities  included  in  this  notice 
reinviting  applications.  In  addition, 
because  Part  355  was  consolidated  into 
Part  350.  the  final  priorities  established 
for  D&U  projects  in  FY  1997  will  be 
used  for  equivalent  training, 
dissemination,  and  technical  assistance 
projects  in  FY  1998. 

Note  To  Applicants:  This  notice  is  a 
complete  application  paclcage.  Together  with 
the  statute  authorizing  the  program*  and 
applicable  regulations  governing  the 
programs,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  this  notice  cootains 
information,  application  forms,  and 
instructions  needed  to  apply  for  a  grant 
under  these  competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 


and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (E£)GAR), 
34  CFR  Parts  74.  75,  77.  80.  81.  82,  85, 
86.  and  350. 

Program  Title:  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program. 

CFDA  Numbers:  84.133A  and 
84.133B. 

Purpose  Of  Program:  The  purpose  of 
the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program  is 
to  plan  and  conduct  research, 
demonstration  projects,  training,  and 
related  activities,  including 
international  activities,  develop 
methods,  procedures,  and  rehabilitation 
technology,  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities.  In  addition, 
the  purpose  of  the  Disability  and 
Rehabilitation  Research  Project  and 
Centers  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Act. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  organizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 

Program  Authority:  29  U.S.C.  762  (a)  and 
(b)(8). 


Application  Notice  for  Fiscal  Year  1998  Disability  and  Rehabilitation  Research  Projects.  CFDA  No.  84- 

133A 


Funding  priority 

Deadline  for 
transmittal  of 
applications 

Estimated 

number  of 

awards 

Maximum 

award  amount 

(per  year)* 

Project  period 
(months) 

(1).  Improving  the  Utilization  of  Emerging  and  Existing  Rehabilitation  Tech- 
nology in  Stale  VR  Programs 

(2).  Parenting  with  a  Oisabtlity  Technical  Assistance  Center  

1/12«8 
1/12/98 

1 

1 

$500,000 
500.000 

60 

60 

•  Note  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


Priority  1 :  The  final  priority  on 
improving  the  utilization  of  existing  and 
emerging  rehabilitation  technology  in 
State  vocational  rehabilitation  programs 


published  in  the  Federal  Register  on 
May  9. 1997  applies  to  this  competition 
(62  FR  25769). 


Priority  2:  The  final  priority  on 
parenting  with  a  disability  technical 
assistance  center  published  in  the 
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Federal  Register  on  July  1,  1997  applies 
to  this  competition  (62  FR  35643). 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  a  Training, 
[Mssemination,  and  Technical 
Assistance  Project  on  improving  the 
utilization  of  existing  and  emerging 
rehabilitation  technology  in  State 
vocational  rehabilitation  programs  and  a 
Technical  Assistance  Center  on 
parenting  with  a  disability  imder  the 
Disability  and  Rehabilitation  Research 
Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(i)  The  extent  to  which  the  applicant 
address^  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  ac|ivities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  training  activities  (13 
points  total). 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (4 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (3 
points). 

(iii)  The  extent  to  which  the  proposed 
training  materials^  methods,  and  content 
are  appropriate  to  the  trainees, 
inclu(Ung  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (4  points). 

(iv)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (2  points). 

(d)  Design  of  dissemination  activities 
(24  points  total). 

(i)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (7  points). 

(ii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (7 
points). 


(iii)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (7 
points). 

(iv)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (3  points). 

(e)  Design  of  utilization  activities  (8 
points  total). 

(i)  The  extent  to  which  the  utilization 
strategies  are  likely  to  be  effective  (8 
points). 

(f)  Design  of  technical  assistance 
activities  (10  points  total). 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (3  points). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (2 
points). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  Icnowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information  (3  points). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
vn\h.  disabilities  (2  points). 

(g)  Plan  of  operation  (6  points  total), 
(i)  The  adequacy  of  the  plan  of 

operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (3  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (3  points). 

(h)  Collaboration  (2  points  total). 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (4  points  total). 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (2  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 


is  adequately  justified  to  support  the 
proposed  project  activities  (2  point). 

(j)  Plan  of  evaluation  (7  points  total). 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(k)  Project  staff  [9  points  total). 

(i)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been  - 
imderrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(2  points). 

(ii)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(iii)  The  extent  to  which  the 
conunitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iv)  The  extent  to  which  the  key 
personnel  are  Imowledgeable  about  the 
methodology  and  literattire  of  pertinent 
subject  areas  (2  points). 

(v)  The  extent  to  which  key  penonnel 
have  up-to-date  knowledge  from 
research  or  effective  practice  in  the 
subject  area  covered  in  the  priority  (1 
point). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points  total). 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (2  points). 

(ii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (2  points). 
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APPLICATION  NOTICE  FOR  FISCAL  YEAR  1998  REHABILITATION  RESEARCH  AND  TRAINING  CENTERS,  CFDA  NO.  84-1 33B 


Funding  phority 


3.)  Effective  kilerventions  lor  Children  and  Youth  wtw  Exhibit  Severe  Prob- 
lem Behaviors  

4.)  Medical  Rehabilitation  Services  and  Outcomes  


Deadline  for 
transmittal  of 
^>piications 


1/12/98 
1/12/98 


Estimated 

numtier  of 

awards 


Maximum 

award  amount 

(per  year)  * 


$600,000 
950,000 


Project  period 
(months) 


60 

60 


•r*DTE:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  per  year  (See  34  CFR  75.104(b)). 


Priority  3:  The  RRTC  final  priority  on 
effective  interventions  for  children  and 
youth  who  exhibit  severe  problem 
behaviors  published  in  the  Federal 
Register  on  May  9. 1997  applies  to  this 
competition  (62  FR  25767). 

Priority  4:  The  RRTC  final  priority  on 
medical  rehabilitation  services  and 
outcomes  published  in  the  Federal 
Register  on  July  14,  1997  applies  to  this 
competition  (62  FR  37646). 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  an  RRTC  on 
effective  interventions  for  children  and 
youth  who  exhibit  severe  problem 
behaviors  and  an  RRTC  on  medical 
rehabilitation  services  and  outcomes 
under  the  Disability  and  Rehabilitation 
Research  Project  and  Centers  Program. 

(a)  Importance  of  the  problem  (9 
points  total). 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (3  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (3  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (3  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 

(i)  The  extent  to  which  the  applicant 
ad(^«sses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (35 
points  total). 

(1)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 


knowledge  of  the  state-of-the-art  (5 
points); 

P)  Each  research  hypothesis  is 
theoretically  soimd  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
meastuement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (1 1 
points  total). 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (l 
point). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (1  point). 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 
activities,  either  directiy  or  through 
another  entity  (2  points). 

(e)  Design  of  dissemination  activities 
(8  points  total). 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 


(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (1 
point). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(f)  Design  of  technical  assistance 
activities  (4  points  total). 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (1  point). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  f(»  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total), 
(i)  The  adequacy  of  the  plan  of 

operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources. 
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equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(h)  Collaboration  (2  points  total). 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (1  point). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(j)  Plan  of  evaluation  (7  points  total). 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  e.xtent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measiues  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(k)  Project  staff  [9  points  total). 

(i)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  points). 

(ii)  The  extent  to  which  the  key 
persoimel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(iii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iv)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas  (2  points). 


(v)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (2  points). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points). 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
fecilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (1  point). 

(ii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  suppori  advanced  clinical 
rehabilitation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may.ii8e  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 

Instructions  For  Application  NarratiTe 

The  Secretary  strongly  recommends 
that  applicants  include  a  one-page 
abstract  in  their  application. 

Strict  Page  limits 

Part  in  of  the  application,  the 
AppUcation  Narrative,  requires 
applicants  to  address  the  selection 
criteria  that  will  be  used  by  reviewers  in 
evaluating  individual  proposals.  The 
applicant  for  an  RRTC  must  limit  Part 
in — Application  Narrative  to  no  more 
than  125  double-spaced  SVzxil"  pages 
(on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides).  The 
applicant  for  a  Training,  Dissemination 
and  Technical  Assistance  Project  on 
improving  the  utilization  of  existing  and 
emerging  rehabilitation  technology  in 
State  vocational  rehabilitation  programs, 
or  a  Technical  Assistance  Center  on 
parenting  with  a  disability  must  limit 
Part  in — Application  Narrative  to  no 
more  than  75  double-spaced  8V2XII" 
pages  (on  one  side  only)  with  one  inch 
margins  (top,  bottom,  and  sides). 

These  page  limitations  applies  to  all 
materials  presented  in  the  application 
narrative — including,  for  example,  any 
charts,  tables,  figures,  and  graphs.  The 
application  narrative  page  limit  does  not 
apply  to:  Part  I — the  electronically 
scannable  form;  Part  II — the  budget 
section  (including  the  narrative  budget 
justification);  and  Part  IV — the 
assurances  and  certifications. 

All  sections  of  text  in  the  application 
narrative  must  be  double-spaced  (no 
more  than  3  lines  per  vertical  inch).  The 
double-spacing  requirement  applies  to 
EVERY  line  on  a  page,  including  every 
line  in  the  tide,  headings,  footnotes, 
quotations,  references,  figure  captions, 
and  all  parts  of  tables. 


If  using  a  proportional  computer  font, 
an  applicant  must  use  a  font  no  smaller 
than  a  12-point  font  and  an  average 
character  density  no  greater  than  14 
characters  per  inch.  If  using  a 
nonproportional  font  or  typewriter,  an 
applicant  must  use  more  no  than  12 
characters  per  inch. 

The  one-page  abstract,  re8ume(s), 
bibliography,  or  letters  of  support,  while 
considered  part  of  the  application,  are 
not  subject  to  the  page  limitation, 
double  spacing,  and  font  requirements. 
Applicants  should  note  that  reviewen 
are  not  required  to  review  any 
information  provided  in  addition  to  the 
apphcation  information  listed  above. 

Note;  The  Secretary  will  reject  without 
consideration  or  evaluation  any  application 
that  does  not  adhere  to  these  (>age  limit, 
double-spacing,  and  font  requirement*. 

Instructions  for  Transmittal  of 
Applications  ^  ' 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter]).  Room  #3633, 
Regional  Office  Building  *3,  7th  and  D 
Streets,  S.W.,  Washington.  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Noter  (1)  The  U.S.  Postal  Sendee  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that 
its  application  has  been  received  by  the 
Department  must  include  with  the 
application  a  stamped  self-addressed 
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postcard  containing  the  CFDA  number 
and  title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  letter,  if  any — of  th^ 
competition  under  which  the 
application  is  being  submitted.- 

Application  Forms  and  Instructioiis 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  maimer  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

PART  I:  Application  for  Federal  Assistance 
(Standard  Form  424  (Ruv.  4-68])  and 
instructions. 

PART  0:  Budget  Form — Non-Construction 
Programs  (Standard  Form  524A]  and 
instructions. 

PART  ni:  'Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 
Note  to  Applicants 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

Certification  Regarding  Debarment, 
Siispension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

Note:  Ed  Form  GCS-014  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  the  Department. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  ILL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST), 
Department  of  Education,  600 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202, 
or  call  (202)  205-8207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 


Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format  by  contacting  the 
GCST.  However,  the  Department  is  not 
able  to  reproduce  in  an  alternate  format 
the  standard  forms  included  in  the 
application  package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  600  Maryland  Avenue,  S.W., 
room  3418,  Svsritzer  Building, 
Washington,  D.C.  20202-2645. 
Telephone:  (202)  205-5880.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-2742. 

Internet:  Donna— Nangle@ed.gov 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format(e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  docdment,  as 
well  as  all  other  E)epartment  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 
http://ocfo.ed.gov/fedreg.htm 

5http://www.ed.gov/new8.html 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
preceding  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  bowd  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Aimouncements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  dociunent 
is  the  document  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  November  6, 1997. 

Judith  E.  Henmann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — Application  Forms  and 
IniBtnictions 

Applicants  are  advised  to  reproduce 
and  complete  the  application  forms  in 
this  Section.  Applicants  are  required  to 
submit  an  original  and  two  copies  of 
each  application  as  provided  in  this 
Section. 


Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due 
Date? 

No!  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  revised  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  applicants. 

2.  What  Should  be  Included  in  the 
Application? 

The  application  should  include  a 
project  narrative,  vitae  of  key  personnel, 
and  a  budget,  as  well  as  the  Assurances 
forms  included  in  this  package.  Vitae  of 
staff  or  consultants  should  include  the 
individual's  title  and  role  in  the 
proposed  project,  and  other  information 
that  is  specifically  pertinent  to  this 
proposed  project.  The  budgets  for  both 
the  first  year  and  all  subsequent  project 
years  should  be  included. 

If  collaboration  with  another 
organization  is  involved  in  the  proposed 
activity,  the  application  should  include 
assurances  of  participation  by  the  other 
parties,  including  written  agreements  or 
assurances  of  cooperation.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
application. 

If  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpful  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
organizations,  maps,  copies  of 
publications,  or  descriptions  of  other 
projects  completed  by  the  applicant. 

3.  What  Format  Should  be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
Application  Package. 

4.  May  I  Submit  Applications  to  More 
Than  One  NIDRR  Program  Competition 
or  More  Than  One  Application  to  a 
Program? 

Yes,  you  may  submit  applications  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
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as  many  competitions  as  you  believe 
appropriate.  You  may  also  submit  more 
than  one  application  in  any  given 
competition. 

5.  What  is  the  Allowable  Indirect  Cost 
Rate? 

The  limits  on  indirect  costs  vary 
according  to  the  program  and  the  type 
of  application. 

An  ^plicant  for  a  Training, 
Dissemination,  and  Technical 
Assistance  project  or  a  Technical 
Assistance  Center  should  limit  indirect 
charges  to  the  organization's  approved 
indirect  cost  rate.  If  the  organization 
does  not  have  an  approved  indirect  cost 
rate,  the  application  should  include  an 
estimated  actual  rate. 

An  applicant  for  an  RRTC  is  limited ' 
to  an  indirect  cost  rate  of  15  percent 

6.  Can  Profitmaking  Businesses  Apply 
for  Grants? 

Yes.  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  will 
be  required  to  share  in  the  costs  of  the 
project 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to 
apply  for  grants  under  NIDRR  programs. 


However,  individuals  are  the  only 
entities  eligible  to  apply  for  fellowships. 

8.  Can  NIDRR  Staff  Advise  Me  Whether 
My  Ploject  Is  of  hiterest  to  NIDRR  or 
Likely  To  Be  Funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which 
you  propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of 
whether  your  subject  area  or  proposed 
approach  is  likely  to  receive  approval. 

9.  How  Do  I  Assure  That  My 
Application  Will  Be  Referred  to  the 
Most  Appropriate  Panel  for  Review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the 
Standard  Form  424,  and  including  a 
project  title  that  describes  the  project 

10.  How  Soon  After  Submitting  My 
Application  Can  I  Find  Out  If  It  Will  Be 
Funded? 

The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  date. 
Unsuccessful  applicants  generally  will 
be  notified  within  that  time  frame  as 


well.  For  the  purpose  of  estimating  a 
project  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  Call  NIDRR  To  Find  Out  If  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
cannot  be  released  except  through  this 
formal  notification. 

12.  If  My  Application  Is  Successful,  Can 
I  Assume  I  Will  Get  the  Requested 
Budget  Amount  in  Subsequent  Years? 

No.  Funding  in  subsequent  years  is 
subject  to  availability  of  funds  and 
project  performance. 

13.  Will  All  Approved  Applications  be 
funded 

No.  It  often  happens  that  the  peer 
review  panels  approve  for  funding  more 
applications  \han  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encoiuaged  to  consider  submitting 
similar  applications  in  futiue 
competitions. 
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INSTRUCTIONS  FOR  THE  8F  424 


This  is  a  standard  form  usad  by  applicants  as  a  required  fiaesfcheat  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
establiahad  a  review  and  comment  proMdure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Eatrv:  Itam:  Entnr 


1.     Self-explanatory. 

I.  Data  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(ifapplicabU). 

3.  SuteuseonlyGfappIkabla). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  (or  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
aasistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
>-(  assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "Tfew"  means  a  new  assistance  award. 

— '^Continuation''  means  an  extension  for  an 
additional  funding^udget  period  for  a  project 
with  a  projected  completion  date. 

— Itevision'' means  any  change  in  the  Federal 
Govwnment's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  trom  which  assistance  is 
being  requaatad  with  thi»  application. 

10.    Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
;  asaistance  is  requested. 

II.  Ealar  a  brief  descriptive  title  rf  the  project,  if 
more  than  one  program  is  involved,  you  should 
^ipend  an  explanation  on  a  separate  sheet  If 

''-*  appropriate  (e.g.,  cooatntction  or  real  property 
projects),  attadi  a  map  showing  prqiect  locatioo. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  d'this  progect 


It.    List  only  the  largest  political  entities  affected 
'     (e.g..  State,  eoiBties,  cities). 

18.    Self-explanatory; 


14. 


16. 


16. 


17. 


18. 


List  tiic  appHcanf  s  Congressional  District  and 
any  District(s)  affiKtad  by  the  program  or  prqiect 

Amount  requstted  or  to  be  eontributad  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  die  action  wUl  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
progrhm  funding,  use  totals  and  show  breakdown 
using  same  categories  aa  item  15. 

Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  detesminc  whether  the  application  is 
suhjaet  to  the  State  intergovernmental  review 


Tliis  question  applies  to  the  applicant  organi- 
sation, not  The  person  who  signs  as  tht 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorised  representative  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  aa 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agendas  may 
require  that  this  authorisation  be  submitted  as 
part  of  the  application.) 


424    (NCV  44S> 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours 
per  response,  with  an  average  of  17.5  hours,  including  the  time  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and 
reviewing  the  collection  of  information.   Send  comments  regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the 
U.S.  Department  of  Education,  Information  Management  and  Compliance  Division,  Washington, 
D.C.  20202-4651;  and  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875- 
0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


General  Instructions 

TNs  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.   Unless  directed  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  multi-year  funding  request.    Pay  attention 
to  applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summarv 
U-S.  Department  of  Education  Funds 

Alt  applicants  must  complete  Section  A  arni 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aMe):   For  each  project 
year  for  which  fundir>g  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):   Show  the  multi-year 
total  for  each  tKidget  category.   If  funding  is 
requested  for  only  one  project  year,  leave  this 
column  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
budget  request  for  each  project  year  for 
which  funding  is  requested. 

Una  12,  column  (f):   Show  the  total  amount 
requested  for  all  project  years.    If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be 
shown  for  each  applicable  budget  category 
on  lines  1-11  of  Section  B^. 


Lines  1-11,  columns  (a)-(«):   For  each  project 
year  for  which  matchir>g  funds  or  other 
contributions  are  provided,  show  the  total 
contribution  for  each  applicable  budget 
category. 

Unas  1-11,  column  (f):   Show  the  multi-year 
total  for  each  budget  category.   If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):   Show  the  total 
matching  or  other  contribution  for  each 
project  year. 

Line  12,  column  (f):   Show  the  total  amount 
to  be  contributed  1or  all  years  of  the  multi- 
year  project.    If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  space 
blank. 

Section  C  -  Other  Budoet  Information 

Pay  attention  to  aPDlioable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  ttudget  breakdown,  by 
project  year,  for  each  budget  category 
listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be 
in  effect  during  the  funding  period.    In 
addition,  enter  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and 
the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or 
comments  you  deem  necessary. 
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Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to: 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  D.C. 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  D.C.  20503. 

Disability  and  Rehabilitation 
Research  Projects  (CFDANo.  84. 133 A) 
34  CFR  Part  350  Subpart  B. 

Rehabilitation  Research  and  Training 
Center  (CFDA  No.  84.133B)  34  CFR  Part 
350  Subpart  C. 

Notice  To  All  Applicants 

Thank  you  for  jrour  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provision  Act 
(GEPA)  that  apphes  to  applicants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  All 
applicants  for  new  awards  must  include 
information  in  their  applications  to 
address  this  new  provision  in  order  to 
receive  funding  under  this  program. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  fund  (other  than  an  individual 


person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 
proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highli^ts  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  can  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  lengthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connecticHi  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  affect  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  eunong  others,  adults  with 
limited  English  proficiency,  might 


describe  in  its  application  how  it 
intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
cany  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  tends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
reqmred  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
0MB  control  nimiber.  The  valid  0MB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  from  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 
you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of 
Education.  Washington.  DC  20202- 
4651. 

BiUJNO  CODE  4000-01-P 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note 


Certain  of  Umm  aasuraaeaa  may  not  bo  applicable  to  your  prctjoct  or  program,  if  you  have  questions, 
please  contact  the  awarding  afsncy.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  ease,  you  will  be  notified. 


As  the  duly  authorixed  representative  of  the  applicant  I  certi^  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
fiiM>iifi«i  capability  (including  fiinds  sufficient  tol 
pay  the  non-Federal  share  of  project  eoets)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  give  the  awarding  agenqr,  the  Comptroller 
General  of  the  United  Statea,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  esamine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  at  personal 
or  organizational  conflict  at  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  -Intergovernmental 
Penoonel  Act  of  1970  (42  U.S.C.  If  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPBTs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  sUtutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  RighU  Act  of 
1964  (P.L.  88-362)  which  prohibito  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  DC  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  If  1681-1683.  and  1688-1686). 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C.  I  794).  which  prohUtits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  ai  amended  (42 
U.S.Cil  6101-6107).  which  prohibiU  discrim- 
ination on  the  basis  of  age; 


8. 


(e)  the  Drag  Abuse  Oflke  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  f  1 523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  oe- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
vni  of  the  Civil  RighU  Act  of  1968  (42  U.S.C.  I 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  speeifk  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  Apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  oi  Titles  n  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  .and  equitable  treatment  of 
persons  displaced  or  whooe  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  prqjoct  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  II 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  fiinds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.SC.  H  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  I  276e  and  18 
use.  H  874).  and  the  Omtract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Fam  4248     {*■•»} 
by  0MB  Ofcular  A-loa 


AiKhoriz«d  for  Local  R«production 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
constniction  and  acqxiisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
farilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  11  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C.  f 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  II  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  11  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
stnictures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Sin^e  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
..  other  Federal  laws,  executive  orders,  regulations 

and  policies  governing  this  program. 


'IGNATUKE  OF  AUTHOWZEO  aKTlFYING  OFFICIAL 

TTTU 

■■*','■ 

AWJCANT  ORGANIZATTON 

V 

DATE  susMrmo 
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CERTIFICATIONS  REGARDING  LOBBYING:  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Apfiltcants  ttiould  rsfw  to  tha  raguiatiorts  citad  balow  to  datarmtna  tha  cartification  to  which  thay  are  raquirad  to  attast.   Appttcants  ahould  also 
r*vi«w  tha  instructions  for  cartification  inciudsd  in  tha  ragulstiom  bsfora  complating  this  form.  Signatura  of  tftis  form  provide*  for  complianca 
with  certificstion  raqmramants  undar  34  CFR  Part  82,  '^4aw  Rastrictions  on  Lobbying.'  and  34  CFR  Part  85,  'Govsmmant-wide  Oabarmant  and 
Suapansion  (NonprocuramantI  and  Govammant-wida  Raquiramant*  for  Drug-Fraa  Workptaca  (Grants).*   Tha  cartifications  sf>aH  ba  traatad  as  a 
matanai  rapraaantation  of  fact  upon  wfMch  raliartca  win  ba  ptacad  wtian  tfia  Oapartmant  of  Education  datarminas  to  award  tha  covarad 
transaction,  grant,  or  cooparativa  agraamant. 


1.   L0BBY1MG 

As  raquirad  by  SMtion  13S2,  Titia  31  of  ttw  U.S.  Coda,  and 
implamantad  at  34  CFR  Part  82,  for  parsona  antaring  into  a  grant 
or  cooparstrva  agraamant  ovar  $100,000,  as  dafinad  at  34  CFR 
Part  82,  Sactions  82.105  and  82.110,  tha  applicant  cartifias  that: 

M  No  Fadaral  appropriatad  funds  hava  baan  paid  or  win  ba  paid, 
by  or  on  behalf  of  tha  undarsignad.  to  any  parson  for  influandng  or 
attempting  to  infXjance  an  officer  or  employaa  of  any  agency,  a 
Mambar  of  Congraas,  an  officer  or  employee  of  Congress,  or  an 
amptoyee  of  s  Msmbar  of  Congress  m  connection  with  tfie  making 
of  any  Federal  grant,  ttie  entenng  into  of  arry  cooparativa 
agraament.  and  tha  extension,  contmuatioo,  renewal,  amarKfcnant, 
or  modnicatson  of  any  Fadaral  grant  or  cooparativa  agraafnarrt: 

(bl  if  any  funds  ottiar  tftan  Federal  appropriatad  fur«la  hava  baan 
paid  or  wiN  be  paid  to  any  parson  for  influencing  or  attempting  to 
inAuaiKa  an  officsr  or  amptoyee  of  any  agency,  a  Member  of 
Congraas.  sn  officer  or  employoa  of  Congress,  or  an  amployea  of  a 
Member  of  Congress  in  connection  wnh  this  Federal  gram  or 
cooperative  agreement,  tfie  undersigned  shall  complete  and  aubmit 
Standard  Form  -  LLL,  *Diaclo*ura  Form  to  Iteport  Lobbying,*  in 
accordance  with  its  inatructlorts: 

Id  The  undersigned  sfialt  require  that  tha  language  of  this 
certification  ba  included  in  the  award  documents  for  aM  suiMwards 
at  al  tiers  (indudir^  subgrints,  contracts  under  grsnts  ar«j 
cooperative  agraamants.  tnd  sut>contracts)  arxl  that  all 
subrecipient*  shall  certify  and  disclose  accordingly. 


2    DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBIUTY  MATTERS 

As  required  by  Executive  Order  1 2549.  Oabarmant  and 
Suapansion.  arxl  implemented  at  34  CFR  Pan  85,  for  prospective 
participants  in  primary  covered  tranaactiona.  as  defined  at  34  CFR 
Pan  85,  Sections  85.105  and  85. 110- 

A.  Tha  applicant  certif  iea  that  it  and  its  principala: 

(a)  Are  not  praaantty  debarred,  suspended,  proposed  for 
debarment,  declared  ineHgitile,  or  voluntarily  excluded  from  coverad 
transactions  by  any  Federal  dapanment  or  agaricy; 

lb)  Have  not  within  a  three  year  period  pracadirHi  this  application 
baan  convicted  of  or  had  a  civil  iudgamant  rendered  against  tfiam 
for  comfTHssion  of  fraud  or  a  criminal  offense  in  correction  with 
obtaintng,  attempting  to  obtain,  or  performing  a  public  (Federal, 
State,  or  local)  transaction  or  contract  uridar  a  public  tranaaction; 
violation  of  Federal  or  State  entrtrust  statutes  or  cocTMnission  of 
embezzlement,  tfieft,  forgery,  bribery,  falsification  or  destruction  of 
records,  rrtaliing  falaa  statements,  or  receiving  stolen  property; 

(c)  Are  iK>t  presently  indicted  for  or  ottierwise  criminally  or  civiMv 
charged  by  a  governmental  amity  (Federal.  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph  ( 1  )(bl 
of  ttiis  certification:  and 


(d)  Have  not  within  a  tfwae-year  period  precadir>g  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  causa  or  default;  and 

B.  Where  tf>e  applicant  is  unable  to  cenify  to  any  of  tha 
statements  in  this  csnif  ication,  lie  or  she  shaN  attach  an 
explanation  to  tfiia  application. 


3.   DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INOIVIOUALSI 

As  required  by  the  Drug-Free  Worliplaoe  Act  of  1988,  and 
implemented  at  34  CFR  Pan  85,  Subpan  F,  for  grantaea,  m 
defined  at  34  CFR  Pan  85,  Sections  85.605  and  85  610- 

A.  The  applicant  certifies  tttat  it  wiM  or  wiN  continue  to  provide  a 
drug-free  workplece  by: 

(a)  Publishing  a  statement  notifying  employees  thet  the  unlawful 
manufacture,  distribution,  dispertsing.  possession,  or  use  of  s 
controlled  substsnce  is  profiibited  in  tfte  grantee's  wortiplace  and 
specifying  the  actions  that  will  tie  taken  against  employees  for 
violation  of  such  prohibition: 

(b)  Establishing  an  orvgoing  drug-free  awareriess  program  to 
irtform  amptoyeas  about- 

(1)  Tha  dangers  of  drug  abuae  in  the  vvorkplaca; 

(2)  The  grantee's  policy  of  meintainirig  a  drug-free  workplace; 

(3)  Ar>y  evailable  drug  counseling,  reftabilitation,  arvj  employee 
■saistarKa  programs;  and 

14)  Tha  penalties  that  may  be  impoaed  upon  employees  for  drug 
abuae  violations  occurring  in  ttw  workplace: 

(c)  Making  it  a  (aquiretnent  that  each  employee  to  be  engaged  in 
the  performartce  of  ttie  grant  be  given  a  copy  of  tha  statement 
required  by  paragraph  la); 

(d>  Notifying  tha  emptoyee  in  tfte  statamern  required  by  paragraph 
(a)  ttiat,  as  a  coi^ition  of  emptoyment  under  the  grant,  tha 
employee  will- 

(1)  Abide  by  the  tarnts  of  ttie  stateinent:  and 

(2)  Notify  the  emptoyer  in  writirtg  of  fiis  or  her  corwiction  for  a 
viotation  of  a  criminal  drug  statute  occurririg  in  the  nvorkplece  no 
later  than  live  calertdar  days  after  such  conviction: 

(e)  Notifying  the  agency,  in  writing,  within  10  calender  days  after 
receiving  rratice  under  sut>peragraph  (d)(2)  from  an  employee  or 
ottierwise  recsiving  actual  rwtica  of  such  conviction.   Employers  of 
convicted  amployaes  must  provide  notice,  indudirig  position  title, 
to:  Director,  Grants  and  Contracts  Service,  U.S.  Dapanmem  of 
Education,  600  Independence  Averxje,  S.W.  (Room  3600,  GSA 
Regional  Office  BuiWing  No.  3),  Washington.  DC  20202-4130. 
Notice  shall  inciuda  the  identification  nunrtbarls)  of  each  affected 
grant: 


(f)  Taiting  one  of  the  following  actiorts,  yvitftin  30  calendar  daya  of 
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receiving  notice  urtder  subparagraph  ld)(2).  with  respect  to  any 
employee  wfto  is  so  convicted- 

(1)  Taking  appropriate  personnel  action  against 'such  an  amph>yee, 
up  to  and  including  termination,  conaistant  with  tfie  requirements 
of  tfie  Rehabilitation  Act  of  1 973,  as  amended:  or 

(2)  Requiring  such  employee  to  panicipate  satisfactorily  in  a 
drug  at>usa  assistance  or  rehatMlitation  program  approved  for 
such  purposes  by  a  Federal.  State,  or  k>cal  health,  law 
enforcemerrt.  or  ottter  appropriate  agency; 

(g)  Making  a  good  faith  affon  to  comiriue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
(a),  (b),  (c),  (d),  (a),  and  If). 

B.  The  grantee  may  insert  in  tfie  space  provided  t>elow  ttie  site(s) 
tor  the  performartce  of  work  done  in  connection  with  the  specific 
gram: 

Place  of  Performer>ce  (Street  address,  city,  county,  state,  zip  code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1 988.  and 
implemented  at  34  CFR  Pan  85.  Subpan  F,  for  grantees,  as 
defined  at  34  CFR  Pan  85,  Sections  85.605  end  85.610- 

A.  As  a  corKiition  of  tha  grant,  I  cenify  ttiat  I  will  not  engage  in 
tf>e  unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controHed  substanc*  in  conducting  any  activity  with  xh» 
grant:  and 

B.  If  convicted  of  a  crimirial  drug  offertae  resulting  from  a  violation 
occurring  duririg  the  conduct  of  any  grant  activity.  I  vrill  repon  the 
conviction,  in  writing,  within  1 0  calendar  days  of  ttie  conviction, 
to:  Director,  Grants  arxl  Contracts  Service.  Depanment  of 
Education.  600  tndapendance  Avenue,  S.W.  (Room  3600,  GSA 
Regional  Office  Building  No.  3),  Washington,  DC  20202-4130. 
filotica  sftaH  include  ttte  klentification.number(s)  of  each  affected 
grant. 


Ctiack  (  1  if  there  are  workplaces  on  file  that  are  not  identifisd 


As  tfie  duly  euttwrized  representstive  of  tf>e  epplicant,  I  hereby  cenify  that  tlie  applicant  will  comply  with  tha  above  certificationa. 


NAME  OF  APP  LICANT 
NAME 


PR/AWARO  NUMBER  AND  /  OR  PROJECT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0013 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  ~  Lower  Tier  Covered  Transactions 

This  cwtiftcation  is  raquirad  by  th«  Oapartnwnt  of  Education  ragutations  imptomanting  Exacutiv*  Ordar  12549,  Oabarmant  and  Suapanaion,  34 
CFR  Part  8S,  for  aM  lowar  tiar  tranaactiofw  maating  tha  ttvaahold  and  tiar  raquiramants  statad  at  Sactton  85.1 10. 


awuucuuiw  Tu>  i.»Tiim«aumi 

1 .  By  aignang  and  aubmiTting  thia  propoaal,  tha 
proapactiva  lowar  tiar  participant  ia  providino  tlw 
cartification  tat  out  balow. 

2.  Tha  cartification  In  thia  dauaa  ia  a  matarial  raprasantation  of 
fact  upon  which  raMarKa  waa  piacad  wt«an  thia  tranaaction  waa 
amarad  Into.   If  it  ia  latar  datarminad  that  ttw  proapactiva  lowar  tiar 
participant  knowingly  randarad  an  arrortaoua  cartification,  in 
addWon  to  othar  ramadtaa  availabia  to  tha  Fadaral  Govarnmant,  tha 
daparimant  or  agancy  with  which  thia  tranaaction  originatad  may 
puraua  ■vailat>ia  ramadwa,  mcludtng  suapanaion  and/or  dabarmant. 

3.  Tha  proapactiva  lowar  tiar  participant  thai  provida  immadiata 
writtan  notica  to  tha  paraon  to  which  this  proposal  is  submittad  if 
at  any  tima  tha  proapactiva  lowar  tiar  partictpant  laarns  that  rts 
cartification  was  arronaous  whan  submittad  or  haa  bacoma 
arranaoua  by  raaaon  of  changad  circumstarKas. 

4.  Tha  tarms  'covarad  trar«aaction,*  'dabarrad,*  'suapandad,' 
•jnaligibla,*  lowar  tiar  covarad  transaction,'  'participant,'  ' 
parson,'  'primary  covarad  transaction.'  *  principal,'  proposal,*  and 
'voluntahty  axcludad.'  as  usad  In  this  clausa,  hava  tha  maaninga 
aat  out  In  tha  Dafinitiona  and  Covaraga  sactiona  of  rutaa 
implamanting  Exacuttva  Ordar  1 2549.   You  may  contact  tha 
paraon  to  which  thia  propoaal  is  submittad  for  asaiatanca  in 
obtainins  a  copy  of  tlwaa  ragutationa. 

5.  Tha  proapactiva  lowar  tiar  participant  agraaa  by  submitting  thia 
propoaal  that,  should  tlw  propoaad  covarad  tranaaction  ba  antarad 
into,  it  shall  not  knowingly  antar  into  any  k>war  tiar  covarad 
tranaaction  with  a  parson  who  Is  dabanad,  suapandad,  daciarad 
inaligibia,  or  voluntarily  axdudad  from  participation  in  thia  covarad 
tranaaction,  unlaas  auttwrizad  by  ttw  dapartmant  or  agarKy  with 
which  thia  tranaaction  origirtatad. 


6.  Tha  prospective  lower  tier  participant  further  agraaa  by 
submittir>g  this  proposal  that  it  wlH  include  tha  dauaa  titlad 
'Certification  Hagardir>g  Debarment,  Suspension,  IneligMlity,  ar¥l 
Voluntary  ExduaiorvLowar  Tiar  Covarad  Transactiona,' 
wittKXJt  modification,  in  aM  lowar  tier  covarad  tranaactiona  and  in 
al  solicitatiorw  for  tower  tiar  covarad  tranaactiona. 

7.  A  participant  in  a  covarad  tranaaction  may  raly  upon  a 
cartification  of  a  prospective  participant  in  a  towar  tier  covarad 
trartaaction  that  it  ia  not  dabarrad,  suapanded,  inaligibia,  or 
voluntarily  axdudad  from  tha  covered  transaction,  unless  it 
knows  that  tha  cartification  la  erroneous.   A  partictpant  may  dacida 
th»  method  and  frequency  by  which  it  datarminea  the  eligibility  of 
ita  prlTKipais.   Each  partidpam  may  but  la  not  required  to,  check 
the  Nonprocurement  List. 

8.  Nothing  containad  in  tfM  foregoing  shall  ba  cortatruad  to  raquira 
eatablishment  of  a  system  of  records  in  ordar  to  rarMiar  in  good 
faith  the  cartification  required  by  this  clause.   The  krwwiadga 

and  Information  of  a  participant  Is  rwt  required  to  exceed  that 
which  IS  normally  possessed  by  a  prudent  person  in  the  ordinary 
course  of  buainaas  dealinga. 

9.  Except  for  tranaactiona  authorized  under  paragraph  5  of  thaaa 
irwtructiona,  if  a  participant  in  a  covered  transaction  knowingly 
enters  into  a  lower  tier  covered  tranaaction  with  a  parson  wiio  ia 
suspended,  debanad,  Ineligible,  or  voKirrtarily  exckxied  from 
participation  in  this  transaction,  in  addition  to  other  remedies 
avaHaUa  to  tha  Federal  Government,  tlw  department  or  agancy 
with  wfHch  tf«s  tranaaction  originatad  may  puraua  available 
ramediea,  induding  suapenawn  and/or  debarment. 


(1)  The  prospective  k>wer  tier  participant  cartifiea,  by  submission  of  this  proposal,  that  rtaithar  it  nor  ita  prindpala  are  preaemly  debarred, 
ausper>ded,  proposed  (or  debarment,  declared  ineligible,  or  voluntariiy  excluded  from  participatian  in  thia  tranaaction  by  any  Federal 
dapartmant  or  agancy. 

(2)  Where  the  prospective  lower  tier  participant  Is  unable  to  certify  to  any  of  tha  atatamanta  in  ttWa  cartification,  such  proapactiva 
participant  shaH  attach  an  explanation  to  thia  propoaal. 


NAME  OF  APf>UCANT 


PfVAWARO  NUMBER  AND/OR  PftOJECT  NAME 


PRINTED  NAME  ANO  TTTLE  OF  AUTHORIZED  REPRESENTATIVE 


SfQNATURE 


DATE 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  tNs  form  to  disclose  lobbylr>g  activities  pursuant  to  31  U.S.C  1352 
(See  reverse  for  public  burden  disclosure.) 


Ap«rov«l  by  OHM 
034S-0046 


1.       Type  of  Federal  Action: 
I        I   a.  contract 
I        I   b.  sram 
'         '   c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurarKe 


»ta 

D 


Status  of  Federal  Action: 

a.  btd/offer/application 

b.  initial  avtrard 

c.  post-award 


3.       Report  Type: 
I         I   a.  initial  filing 
I  b.  material  change 

ror  aeanenai  vnange  uniy* 

year quaner  _ 

date  of  let  report 


Name  and  Address  of  Reporting  Entity: 

□     Prime  O       Subawardee 

Tier  ,  //  known: 


Congieaaionel  Dietiict,  if  known: 


If  Reporting  Entity  in  No.4  is  Subawardee,  Enter 
Nam#>aiid  Addyeea  of  Prtme: 


Congf eeaionel  Diatiict.  if  known: 


C      Federal  Department/Agency: 


7«       Federal  Program  Name/Description: 


jfif- 


CPPA  Number,  if  appBcatle: 


8.       Fadatal  Action  Number,  //  known: 


9.       Award  Amount,  if  known: 


10.    a.  Name  and  Address  of  Lobbying  Entity  Ragiatrant 

(if  individual,  last  name,  first  name,  Mil: 


b.  Indhriduals  Performing  SarvicM  (inckiding  aMnax  if 
diffarent  from  No.  10a) 
{last  name,  first  name.  Ml): 


11.  AwwuiK  uf  Payment  fc/we*  e#  that  upptfi: 

%  D  actual D  ptamied 


10.  Typa  of  Paynwnt  fO>ieeA'  aM  that  applfif 


e.  fetainer 


b.  wwiiine  loa 


1  g.  rarni  of  Payment  fefmek  atf  that  appffK' 


-B- 


t.  conww 


U.  cuiUiiigent  fee 


a.  i.asl'1 


b.  iifKiml.  spet.ify. 


e.  deferred 

f.  other;  apecily. 


iiatuie 


14.  Brtef  DeenlpliMii  of  OerHcee  Perfomied  or  to  be  Perfermed  and  Potela)  of  Oeraiee.  iiicJudhig  ufficeilai,  eii^it"M"<"l. 
or  IWenibeila)  cwmcfd,  fw  f^yweiH  lndtea<ed  in  Hem  11: 


imimJi  emuawerioii  aumtw  a^ut-^trtfy 


10.     CwniiiuBUuii  Olieet(s)  OT'LLL  alltlied:         D    Ver- 


D    No 


16.  Inloniiatton  raquMtsd  thrauah  Ms  (onn  is  auOwrind  by  tMs  31  U.t.C. 
secdoii  1362.  TMi  dbdosuf  of  lo»|lns  aeevMsa  I*  ■  msnfial 
rsprassiNaaoii  of  fact  upon  wMeh  nlanca  was  alaoad  by  tfia  llsr  sbeve 
when  this  tfsnssceon  was  maas  or  sMarad  km.  TMs  dbdosuf  Is 
nqubod  pwausM  to  31  U.S.C.  13S2.  TMs  Iwfomiaaen  ««■  bo  raaortod  to 
ths  Congrsos  sswil  onnusay  and  orfi  bo  ondbbli  for  pobSe  bispoeHoii. 
Any  porson  who  fsli  to  fls  tho  loaubod  asrteowi  itMl  bo  wbtoet  to  a 
cMI  ponoky  ol  not  loo*  thon  SlOfOOO  snd  net  moro  Ihon  S100.000  lor 
ooeii  such  fsiuro. 


Signature: 
Print  Name: 
Title: 


T<i>phon>  iio. 


Dat9: 


AiflhorizMl  for  Local  Roproductton 
Stonoora  Foihi  -  LLL      ___^^_ 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

TMs  dtsdoaur*  fonn  shal  b*  comptctad  by  ttw  rvporting  •ntity,  whether  subsward**  or  prim*  Fsdatal  fcip<*m,  the  initiation  or 
racaipt  of  a  covarad  Fadanri  action,  or  a  mataiial  changa  to  •  pravious  fHng,  purauant  to  titio  31  U.S.C.  taction  1362.  Tha  flfctg 
of  a  form  ia  raquirad  for  aach  paymarrt  or  aqraamant  to  maka  paymant  to  any  lobbying  arttity  for  irrfhiancinB  or  attawipting  to 
inNuanca  an  offlcar  or  ampioyaa  of  any  agaitcy,  a  Mambar  of  Cor>graaa,  an  officar  or  amployaa  of  Congraaa,  or  an  amployaa  of 
a  Mambar  of  Congraaa  in  connaetion  with  a  covarad  Fadarai  action.  Uaa  tha  Or-LLL-<»  OoininuaOon  Ohaat  fw  ■ddiUuiiai 
infaimlten  if  tha  ipaca  on  tha  form  ia  inadaquata.  Complata  al  itama  ttiat  apply  for  both  ttM  initiai  fHng  and  mtaiial  ehartga 
raport.  Rafar  to  tha  implamanting  guidanca  putaiahad  by  ttta  Offica  of  Managamant  aiMl  Budget  for  addMonal  Information. 

1.  Idandfy  tha  typa  of  covarad  Fadarai  action  for  wfiich  lobbying  activity  ia  af¥l/or  haa  baan  aaciirad  to  Mhianca  tlw  outcoma 
of  a  covarad  Fadarai  action. 

2.  Idantlfy  ttw  atatua  of  ttta  covarad  Fadarai  action. 

3.  Idantlfy  thm  appropriate  daaaification  of  thia  raport.  If  thia  ia  a  folow  up  raport  cauaad  by  a  material  clianga  to  the 
information  previouaiy  reported,  enter  ttM  yeer  erMi  quarter  in  which  ttw  change  occurred.  Enter  ttw  date  of  ttw  laat 
previouaty  aubmitted  report  by  thia  lapoiting  entity  for  ttiia  covered  Federal  action. 


4.  Enter  the  Ml  neme.  edcfeaec.  dty,  atate  end  zip  code  of  the  reporting  entity.  Include  Congreaaional  Olatrict.  if  known.  Check 
the  appropriate  claartWcatian  of  the  leporting  entity  that  daiigiwtea  if  It  ie,  or  aapecta  to  be,  a  prima  or  aubaward  recipient. 
Mantify  tha  tier  of  the  ■ubewardae.  e.g.,  the  first  aubewardee  of  the  prime  ia  tlw  lat  tier.  Subawerda  indude  but  are  not 
■mited  to  aubcontracts.  aubyanta  and  conract  awards  urMlar  granta. 

5.  If  ttw  organization  IMng  ttw  raport  in  item  4  checks  'Subewardee*  ttwn  enter  the  fuH  name,  addreaa,  dty,  atate  end  zip 
code  of  ttw  prime  Federal  redptent.  Indude  Congreaaiorwl  Diatrict,  if  krwwn. 


6.   Enter  ttw  neme  of  ttw  Federal  agarwy  maUng  ttw  award  or  kwn  commitment.  Include  et  least  one  organizatiorMl  Icvd  betow 
'  neme.  if  known.  For  example.  Deportment  of  Trerwportetion.  UnHed  Statee  Coaat  Quard. 


7.  Er«ar  ttw  Federal  program  name  or  description  for  ttw  covered  Federd  action  (item  1).  If  known,  enter  ttw  ful  Catalog  of 
Federd  Oomeatic  AaaiataiKe  (CFDA)  number  for  grants,  cooperative  agiaementi.  loana.  arMl  loen  cuiiaiiiuiwim. 

8.  Enter  the  moat  appropriata  Federd  Idarttifyhig  number  evaiaMe  for  ttw  Federd  ection  IdeiitiWed  ki  Kern  1  (e.g..  Requeat 
for  Propoad  (fVP)  number;  bwitaftion  for  Bid  (IFB)  number,  grant  anrwuncament  number,  ttw  contract,  grwtt,  or  loan  award 
number  tha  appBcatiort/prapoad  contrd  number  esdgned  by  ttw  Federd  egency).  kwlude  prefixes,  e.g.,  'RFP-OE-9(MX>1.' 

9.  For  a  covered  Federd  actian  wlwra  ttwre  hea  been  an  eward  or  kwn  commitmant  by  ttw  Federd  agency,  emer  ttw  Federd 
amount  of  ttw  award/kMn  commitmant  for  ttw  prime  entity  identified  in  item  4  or  5. 

10.    (a)  Enter  ttw  ful  nenw,  addreaa,  dty,  state,  end  zip  code  of  ttw  KMibykig  eiitHy  registoent  under  ttw  Lobbying  DIacioaure. 
Act  of  1995  artgagad  by  ttw  reporting  entity  identified  in  item  4  to  influence  the  covered  Federd  action. 


(b)  Enter  tiw  ftd  nanwa  of  the  IndKidueKs)  performing  services,  end  kidude  ful  eddreaa  H  dHfarent  from 
10(a).  Enter  Laat  Name,  First  Neme.  and  NNddto  kiMd  (Ml). 


4^^ — Ditai  tiw  aiiwiuiit  of  ceiiys 


antily  (ileiw  101.  kwfcete  whsltwi  ttw  payiiwiit 

apply.  If  iWa  a  iiwlerid  etwiige  tepSrt,  eiwet  ttw  tuwiuleti»e  eniUHiil  a<  payment 


cted  iw  be  pdd  by  ttw  lepertkig  entity  (item  4)  tu  ttw  tebbyirig 
ud)  or  wW  be  nwda  (plaiawd).  ~ 


1g.    Olwefctiw  appinpriala  huxlesl 

nature  and  vdua  ef  kHUnd  payiiwiWi 


*>.  If  paynwiH  la  nwda  Itamigli  an  InHtind  twiUlliuUuii.  specify  ttw 


13.    Otwek  ttw  appiepiiata  bux(es).  Otwcfc  el  bexee  tiwt  sppty .  If  ethei  specify  mttmm. 


I  ef  ttw  services  ttwt  ttw  lebbyial  twa  paifuiiiwd.  e>  wW  be  ejipected  te  perfeim? 
Wda)  uf  any  said».aa  landaiad.  kicluda  al  piapeietuiy  and  rsiatad  actidty.  iwl  |msi  Uiiw  spent  hi  aetud  ceiilaet 

rd  efWUaKs)  contacted  ei  ttw  efflcei(a),  eiiM"f— (a),  w  Maii^iaila)  i 


Thursday 
November  13,  1997 


Part  III 

Environmental 
Protection  Agency 

40  CFR  Part  247 
Comprehensive  Guideline  for 
Procurement  of  Products  Containing 
Recovered  Materials;  Final  Rule 


tk  whettwi  er  na<  a  ST-LLL-A  OentiiawUim  Oheetfa)  Ie  ettaclwd. 
16.    The  certifying  offidd  shdl  sign  and  data  the  form,  print  his/her  nvne,  title,  and  tdaphone  nwnbar. 


'vpoftkif  bunton  fof  tMs 
Send  conifTMfits 


of  Mernatian  ia  Mtiniatad  to  avwags  30  minutas  par 
ettisrfeig  and  maintaining  tha  eata  naadad,  and  o< 
tha  burdan  aatimata  or  any  othar  aspact  of  ttiia  caltcliuii  of 


(FR  Doc.  97-29795  Filed  11-12-97;  8:45  am] 
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ENVtROfUMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  247 

[SWH-FRL-6909-6] 
RIN20S0-AE23 

Comprehensive  Guideline  for 
Procurement  of  Products  Containing 
Recovered  Materials 

AQENCV:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  today  is  issuing  an  amendment 
to  the  May  1,  1995  Comprehensive 
Prociuement  Guideline  (CFG).  EPA  is 
designating  12  new  items  that  are  or  can 
be  made  with  recovered  materials. 
These  items  are  shower  and  restroom 
dividers/partitions;  consolidated  and 
reprocessed  latex  paint  for  specified 
uses;  parking  stops:  channehzers; 
delineators:  flexible  delineators:  plastic 
fencing  for  specified  uses:  garden  and 
soaker  hoses;  lawn  and  garden  edging; 
printer  ribbons;  plastic  envelopes;  and 
pallets.  In  addition,  this  action  clarifies 
EPA's  previous  designation  of  floor 
tiles,  structural  fiberboard,  and 
laminated  p>aperboard  as  items  that  can 
be  made  with  recovered  materials. 

The  CPG  implements  section  6002  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  which  requires 
EPA  to  designate  items  that  are  or  can 
be  produced  with  recovered  materials 
and  to  recommend  practices  for  the 
procurement  of  designated  items  by 
procuring  agencies.  Once  EPA 
designates  an  item,  RCRA  requires  any 
procuring  agency  using  appropriated 
Federal  funds  to  procure  that  item  to 
purchase  it  with  the  highest  percentage 
of  recovered  materials  practicable. 
Today's  action  will  foster  markets  for 
materials  recovered  from  solid  waste  by 
using  government  purchasing  power  to 
stimulate  the  use  of  these  materials  in 
the  manufacture  of  new  products. 

RCRA  section  6002  provides  certain 
limited  exceptions  to  the  general 
requirement  to  bay  EPA-designated 
items.  Under  certain  circumstances 
based  on  competition,  price, 
availability,  and  performance,  procuring 
agencies  are  not  required  to  purchase  an 
item  designated  by  EPA.  In  die  May  1, 
1995  CPG,  EPA  codified  the  RCRA 
section  6002  procurement  requirements 
for  the  convenience  of  procuring 
agencies  so  they  can  find  all  of  the 
RCRA  section  6002  procurement 
provisions,  as  well  as  EPA's  item 
designations,  in  one  location.  EPA 
inadvertently  omitted  the  limitations 


from  the  codification  of  agency 
requirements,  however.  Today,  EPA  is 
codifying  these  procurement  Utnitations 
with  the  affirmative  procurement 
program  portion  of  the  CPG  for  the 
convenience  of  procuring  agencies. 
EFFECTIVE  DATES:  The  amendments  to 
the  Comprehensive  Procurement 
Guideline  designating  additional 
procurement  items  (§§  247.3;  247.12 
through  247.17)  are  effective  on 
November  13,  1998.  The  amendment 
adding  the  procurement  limitadons 
(§  247.2(d))  is  effective  November  13, 
1997. 

ADDRESSES:  The  public  docket  bit  this 
notice  is  Docket  F-97-CP2F-FFFFF. 
Documents  related  to  today's  notice  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC),  which  is 
located  at  U.S.  Environmental 
Protection  Agency,  Crystal  Gateway 
One,  1235  Jefferson  Davis  Highway, 
Ground  Floor,  Arlington,  VA  22202.  The 
RIC  is  open  from  9  a.m.  to  4  pjn., 
Monday  through  Friday,  except  for 
Federal  holidays.  To  review  docket 
Ifflterials,  it  is  recommended  that  the 
public  make  an  appointment  by  calling 
(703)  603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  Section 
Vm  of  the  "Supplementaiy 
Information"  section  below  for 
information  on  accessing  the  documents 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT: 

General  procurement  guidelines 
information:  RCRA  HoUine  attSOO) 
424-9346,  TDD  (800)  553-7672  (hearing 
impaired)  or,  in  the  Washington,  DC 
area  at  (703)  412-9810  or  TDD  (703) 
412-3323. 

Technical  information  on  individual 
item  recommendations:  For  paper  and 
paper  products,  vehicular  products, 
construction  products,  non-paper  ofGce 
products,  and  p«dlets:  Dana  Arnold, 
(703)  308-7279;  for  landscaping  • 
products,  transportation  products,  and 
park  and  recreation  products:  Terry 
Grist.  (703)  308-7257. 

SUPPt.EMENTARY  INFORMATION: 

Preamble  Outline 

L  Authority 

n.  Regulated  Entities 

m.  Background 

A.  Criteria  for  Selecting  Items  for  . 
Designation 

B.  Procurement  Limitations  of  RCRA 
Section  6002 

C.  Clarification  of  Floor  Tiles.  Structural 
Fibertmard  and  Laminated  Paperboard 
Designations 


1.  Floor  Tiles 

2.  Structural  Fiberboard  and  Laminated 
Paperboard 

rV.  Definitions 

V.  Comment  Summary  and  Agency's 

Response 

A.  General  Comments 

1.  Recordkeeping  and  Reporting 

2.  Interaction  Between  RCRA  Section  6002 
and  the  Federal  Acquisition  Regulation 

3.  Designation  of  Materials 

B.  Comments  on  Proposed  Item 
Designations 

1.  Shower  and  Restroom  Dividers 

2.  Latex  Paint 

3.  Snow  Fencing 

4.  Ink  ]et  Cartridges 

C  Comments  on  Other  Items  Considered 

for  Designation 
D.  Comments  on  Public  Participation 

Process 

VI.  Availability  of  Designated  Items 
Vn.  Economic  Impact  Analysis 

A.  Requirements  of  Executive  Order  12866 

1.  Summary  of  Costs 

2.  Product  Cost 

3.  Summary  of  Benefits 

B.  Unfunded  Mandates  Reform  Act  of  1995 
and  Consultation  with  State.  Local,  and 
Tribal  Governments 

C.  Impacted  Entities 

D.  Regulatory  Flexibility  Act  and  Small 
Business  Regulatory  Enforcement    . 
Fairness  Act 

vm.  Supporting  Information  and  Accessing 

Internet 
DC.  Submission  to  Congress  and  the  General 

Accounting  Office 

L  Authority 

This  amendment  to  the 
Comprehensive  Procurement  Guideline 
is  promulgated  under  the  authority  of 
sections  2002(a)  and  6002  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  as  amended,  42 
U.S.C.  6912(a)  and  6962,  and  section 
502  of  Executive  Order  12873.  "Federal 
Acquisition,  Recycling,  and  Waste 
Prevention"  (58  FR  54911,  October  22, 
1993). 

n.  Regulated  Entities 

This  action  may  potentially  affect 
those  procuring  agencies  that  purchase 
the  following:  shower  and  restroom 
dividers/partitions,  consolidated  anB 
reprocessed  latex  paint  for  specified 
uses,  floor  tiles,  structtiral  fiberboard, 
laminated  paperboard,  parking  stops, 
temporary  traffic  control  devices,  plastic 
fencing  for  specified  uses,  garden  and 
soaker  hose,  lawn  and  garden  edging, 
printer  ribbons,  plastic  envelopes,  or 
pallets.  For  purposes  of  RCRA  section 
6002,  procuring  agencies  include  the 
following:  (1)  any  Federal  agency;  (2) 
any  State  or  local  agencies  using 
appropriated  Federal  funds  for  a 
procurement;  or  (3)  any  contractors  with 
these  agencies  (with  respect  to  work 
performed  under  the  contract).  See 
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RCRA  section  1004(17).  The 
requirements  of  section  6002  apply  to 
such  procuring  agencies  only  when 


procuring  designated  items  where  the         previous  year  exceeded  $10,000. 
price  of  tibe  item  exceeds  $10,000  or  the      Potential  regulated  entities  for  this  rule 
quantity  of  the  item  purchased  in  the  are  shown  in  Table  1. 


Table  1 .— ErfriiiES  Potentially  Subject  to  Section  6002  Requirements  Triggered  by  CPG  Amendments 


Category 

Examples  ol  regulated  entities 

Federal  Government  ..._ 

State  Government „ 

Local  Government _ 

Contractor „ 

Federal  departments  or  agencies  that  procure  $1 0,000  or  more  worth  of  a  designated  Item  in  a 

given  year. 
A  State  agency  that  uses  appropriated  Federal  hinds  to  procure  $10,000  or  more  worth  of  a 

designated  item  in  a  given  year. 
A  local  agency  that  uses  appropriated  Federal  hinds  to  procure  $10,000  or  more  worth  ol  a 

designated  Item  in  a  given  year. 
A  contractor  working  on  a  project  funded  by  appropnated  Federal  hinds  that  purchases 

$10,000  or  more  worth  of  a  designated  item  In  a  given  year. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  that  coidd 
potentially  be  subject  to  regulatory 
requirements  triggered  by  this  action.  To 
determine  whether  your  procurement 
practices  are  affected  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  40  CFR  247.2.  If 
you  have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  persons 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

nl.  Background 

Section  6002(e)  of  RCRA  requires  EPA 
to  designate  items  that  are  or  can  be 
made  with  recovered  materials  and  to 
recommend  practices  to  assist  procuring 
agencies  in  meeting  their  obligations 
with  respect  to  procuxement  of 
designated  items  under  RCRA  section 
6002.  RCRA  requires  that  each 
procuring  agency,  when  purchasing  an 
EPA-deS|ignated  item,  must  piurhase 
that  item  composed  of  the  highest 
percentage  of  recovered  materials 
practicable. 

Executive  Order  12873  (Executive 
Order)  establishes  the  procedure  for 
EPA  to  follow  in  implementing  RCRA 
section  6002(e).  Section  502  of  the 
Executive  Order  directs  EPA  to  issue  a 
Comprehensive  Procurement  Guideline 
(CPG)  that  designates  items  that  are  or 
can  be  made  with  recovered  materials. 
Concurrent  with  the  CPG,  EPA  must 
publish  its  recommended  procurement 
practices  for  purchasing  designated 
items,  including  recovered  materials 
content  levels,  in  a  related  Recovered 
Materials  Advisory  Notice  (RMAN).  The 
Executive  Order  also  directs  EPA  to 
update  the  CPG  annually  and  to  issue 
RMANs  periodically  to  reflect  changing 
market  conditions.  The  original  CPG 
(CPG  I)  was  published  on  May  1, 1995 
(60  FR  21370).  It  established  eight 
product  categories,  designated  19  new 
items,  and  consolidated  five  earlier  item 


designations.  Concurrently,  EPA 
publUhed  the  first  RMAN  (RMAN  I)  (60 
FR  21386). 

On  November  7, 1996,  EPA  proposed 
to  designate  13  additional  items  (CPG  II) 
and  published  draft  reconmiendations 
for  purchasing  those  items  containing 
recovered  materials  (RMAN  11).  See  61 
FR  57748-57759  and  61  FR  57760- 
57766,  respectively.  EPA  also  proposed 
clarifications  of  the  previous 
designations  of  floor  tiles,  sthictural 
fiberboard,  and  laminated  paperboard. 
In  addition,  EPA  proposed  to  codify  the 
RCRA  section  6002  limitations  on  die 
affirmative  procurement  requirements, 
which  had  inadvertentiy  been  omitted 
from  CPG  I.  Today,  EPA  is  (1) 
designating  12  of  the  items,  (2) 
darling  the  previous  designations  of 
floor  tiles,  structural,  fiberboard,  and 
laminated  paperboard,  and  (3)  codifying 
the  proctirement  limitations.  As 
explained  in  section  V.B.3  below,  EPA 
has  decided  not  to  designate  ink  jet 
cartridges.  The  12  newly-designated 
items  are  listed  below  under  their 
associated  product  category. 

Qmstruction  Products 

Shower  and  restroom  dividers/ 

partitions 
Consolidated  and  reprocessed  latex 

paint  for  specified  uses 

Transportation  Products 

Parking  stops 
Channelizers 
Delineators 
Flexible  delineators 

Park  and  Recreation  Products 

Plastic  fencing  for  specified  uses 

Landscaping  Products 

Garden  and  soaker  hoses 
Lawn  and  garden  edging 

Non-Paper  Office  Products 

Printer  ribbons 
Plastic  envelopes 


Miscellaneous 
Pallets 

A.  Criteria  for  Selecting  Items  for 
Designation 

While  not  limiting  consideration  to 
these  criteria,  RCRA  section  6002(e) 
requires  EPA  to  consider  the  following 
when  determining  which  items  it  will 
designate: 

(1)  Availability  of  the  item: 

(2)  Potential  impact  of  the 
procurement  of  the  item  by  prociuing 
agencies  on  the  solid  waste  stream;  ' 

(3)  Economic  and  technological 
feasibility  of  producing  the  item;  and 

(4)  Other  uses  for  the  recovered 
materials  used  to  produce  the  item. 

EPA  considted  with  Federal 
procurement  and  requirements  officials 
to  identify  other  criteria  to  consider 
when  selecting  items  for  designation. 
Based  on  these  discussions,  the  Agency 
concluded  that  the  limitations  set  forth 
in  RCRA  section  6002(c)  should  also  be 
factored  into  its  selection  decisions. 
This  provision  requires  each  procuring 
agency  that  procures  an  item  designated 
by  EPA  to  procure  the  item  composed 
of  the  highest  percentage  of  recovered 
materials  practicable,  while  maintaining 
a  satisfactory  level  of  competition.  A 
procuring  agency,  however,  may  decide 
not  to  procure  an  EPA-designated  item 
containing  recovered  materials  if  it 
determines:  (1)  the  item  is  not 
reasonably  available  within  a  reasonable 
period  of  time;  (2)  the  item  fails  to  meet 
the  performance  standards  set  forth  in 
the  agency's  specification;  or  (3)  the 
item  is  available  only  at  an 
imreasonable  price. 

EPA  recognized  that  these  limitations 
coiUd  limit  the  potential  impact  of  an 
individual  item  designation  to  the 
extent  they  provide  procuring  agencies 
with  a  rationale  for  not  purchasing  EPA- 
designated  items  with  recovered 
materials  content.  (The  limitations  of 
section  6002(c)  also  effectively  describe 
the  circumstances  in  which  a  designated 
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item  is  "available"  for  purposes  of  the 
statute.)  For  this  reason,  EPA  takes  into 
account  the  limitations  cited  in  RCRA 
section  6002(c)  in  its  selection  of  items 
for  designation  in  the  CPG.  Thus,  in  the 
May  1, 1995  CPG  I,  the  Agency  stated 
that  it  bad  developed  the  followring 
criteria  for  use  in  selecting  items  for 
designation:  use  of  materials  found  in 
solid  waste,  economic  and  technological 
feasibility  and  performance,  impact  of 
government  procurement,  availability 
and  competition,  and  other  uses  for 
recovered  materials.  EPA  provided  a 
detailed  discussion  of  these  criteria  in 
the  CPG  I  background  documents  and 
repeated  that  discussion,  for  the 
convenience  of  the  reader,  in  Section  n 
of  the  document  entitled, 
"Comprehensive  Procurement 
Guideline  (CPG)  D — Supporting 
Analyses."  A  copy  of  this  document  is 
included  in  the  RCRA  public  docket  for 
the  proposed  CPG  n  rule,  docket  F-96- 
CP2P-FFFFF. 

In  CPG  I,  EPA  stated  that  it  had 
adopted  two  approaches  in  its 
designation  of  items  that  are  made  with 
recovered  materials.  For  some  items, 
such  as  floor  tiles,  the  Agency 
designated  broad  categories  of  items  and 
provided  information  in  the  RMAN  as  to 
their  appropriate  applications  or  uses. 
For  other  items,  such  as  plastic  trash 
bags,  EPA  designated  specific  items, 
and,  in  some  instances,  included  in  the 
designation  the  specific  types  of 
recovered  materials  or  applications  to 
which  the  designation  applies.  The 
Agency  explained  these  approaches  to 
designating  items  in  the  preamble  to 
CPG  I  (60  FR  21373,  May  1,  1995). 

EPA  sometimes  had  information  on  the 
availability  of  a  particular  item  made  with  a 
specific  recovered  material  (e.g.,  plastic),  but 
no  information  on  the  availability  of  the  item 
made  from  a  different  recovered  material  or 
any  indication  that  it  is  possible  to  make  the 
item  with  a  different  recovered  material.  In 
these  instances,  EPA  concluded  that  it  was 
appropriate  to  include  the  speciGc  material 
in  the  item  designation  in  order  to  provide 
vital  information  to  procuring  agencies  as 
they  seek  to  fulfill  their  obligations  to 
purchase  designated  items  composed  of  the 
highest  percentage  of  recovered  materials 
practicable.  This  information  enables  the 
agencies  to  focus  their  efforts  on  products 
that  are  currently  available  for  purchase, 
reducing  their  administrative  burden.  EPA 
also  included  information  In  the  proposed 
CFG.  as  well  as  in  the  draft  RMAN  that 
accompanied  the  proposed  CPG,  that  advised 
procuring  agencies  that  EPA  is  not 
recommending  the  purchase  of  an  item  made 
from  one  particular  material  over  a  similar 
item  made  from  another  material.  For 
example.  EPA  included  the  following 
statement  in  the  preamble  discussion  for 
plastic  desktop  accessories  (59  FR  18879, 
April  20,  1994):  This  designation  does  not 


preclude  a  procuring  agency  from  purchasing 
desktop  accessories  manufactured  frttm 
another  material,  such  at  wood.  It  simply 
requires  that  a  procuring  agency,  when 
purchasing  plastic  desktop  accessories.  - 
purchase  these  accessories  made  with 
recovered  materials." 

The  Agency  understands  that  some 
procviring  agencies  may  believe  that  the 
designation  of  a  broad  category  of  items 
in  the  CPG  requires  them  (1)  to  procure 
all  items  included  in  such  category  with 
recovered  materials  content  and  (2)  to 
establish  an  afiirmative  procurement 
program  for  the  entire  category  of  items, 
even  where  specific  items  within  the 
category  may  not  meet  current 
performance  standards.  This  is  clearly 
not  required  under  RCRA  as 
implemented  through  the  CPG  and  the 
RMAN.  RCRA  section  6002  does  not 
require  a  procuring  agency  to  purchase 
items  with  recovered  materials  content 
that  are  not  available  or  that  do  not  meet 
a  prociuing  agency's  specifications  or 
reasonable  performance  standards  for 
the  contemplated  use.  Further,  section 
6002  does  not  require  a  procuring 
agency  to  purchase  such  items  if  the 
item  with  recovered  materials  content  is 
only  available  at  an  unreasonable  price 
or  the  purchase  of  such  item  is 
inconsistent  with  maintaining  a 
reasonable  level  of  competition. 
However,  EPA  stresses  that,  when 
procuring  any  product  for  which  a 
recovered  materials  alternative  is 
available  that  meets  the  procuring    " 
agency's  performance  needs,  if  all  other 
foctors  are  equal,  the  procuring  agency 
should  seek  to  purchase  the  product 
made  with  highest  percentage  of 
recovered  materials  practicable. 

The  items  designated  today  have  all 
been  evaluated  with  respect  to  the 
EPA's  criteria.  Details  of  these 
evaluations  are  discussed  in  "Final  CPG 
n/RMAN  II  Background  Document," 
which  has  been  placed  in  the  docket  for 
the  final  CPG  n  and  RMAN  II  and  is 
available  electronically.  (See  Section 
VIII  below  for  Internet  access 
directions.) 

B.  Procurement  Limitations  of  RCRA 
Section  6002 

In  the  May  1, 1995  CPG,  the  Agency 
amended  40  CFR  247.2  to  include  the 
RCRA  provisions  on  the  applicability  of 
the  guidelines  to  procuring  agencies. 
(See  60  FR  21381.)  In  that  amendment, 
EPA  inadvertentiy  fiailed  to  include  the 
statutory  exceptions  to  the  general 
requirement  to  purchase  designated 
items  set  forth  in  section  6002(c)(1)  (A) 
through  (C).  Today,  in  §  247.2(d),  EPA  is 
adding  these  prociuement  limitations. 
As  discussed  in  the  previous  section, 
these  provisions  authorize  a  procuring 


agency  to  decide  not  to  purchase  EPA 
designated  items  with  recovered 
inaterials  based  on  the  following 
determinations: 

1.  The  agency  is  unable  to  secure  a - 
satisfactory  level  of  competition; 

2.  The  item  is  not  reasonably  available 
within  a  reasonable  period  of  time; 

3.  The  item  fails  to  meet  the 
reasonable  performance  standards  set 
forth  in  the  agency's  specification;  and 

4.  The  item  is  available  only  at  an 
unreasonable  price. 

EPA  received  no  comments  on  the 
proposed  language  and,  as  noted  above, 
is  today  amending  §  247.2  to  add  these 
provisions.  EPA  is  making  this 
amendment  effective  immediately. 
Section  553(d)  of  the  Administrative 
Procedure  Act  authorizes  an  exception 
to  the  general  requirement  that  a 
substantive  rule  must  be  published  30 
days  before  its  effective  date  where  an 
agency  determines  there  is  good  cause 
for  doing  so.  As  explained  above,  these 
amendments  merely  codify  the  statutory 
conditions  spelled  out  in  section 
6002(c)  under  which  a  procuring  agency 
may  determine  not  to  procure  items 
designated  in  the  guidelines.  Today's 
amendments  do  not  change  a  prt>curing 
agency's  current  obligations  under 
section  6002  of  RCRA  to  procure 
designated  items  to  the  maximum  extent 
practicable  but  merely  restate  in  the 
regulations  the  exceptions  to  the  general 
requirement  provided  in  the  statute. 
Under  the  circumstances,  there  is  good 
cause  for  making  these  amendments 
effective  immediately. 

C.  Clarification  of  Floor  Tiles,  Structural 
Fiberboard  and  Laminated  Paperboard 
Designations 

In  the  May  1, 1995  CPG,  EPA 
designated  floor  tiles,  structural 
fiberboard,  and  laminated  paperboard 
and,  in  the  RMAN,  provided 
recommendations  for  purchasing  these 
items  containing  recovered  materials. 
EPA  has  since  learned  that  there  may  be 
some  confusion  on  the  part  of  procuring 
agencies  as  to  their  obligation  to 
purchase  these  items  for  specific 
applications.  In  fact,  the  Agency 
received  inquiries  regarding  the 
requirements  to  purchase  floor  tile  and 
structtiral  fiberboard  for  use  as 
acoustical  ceiling  tile.  Based  on  these 
inquiries,  the  Agency  concluded  that  it 
should  clarify  the  obligations  of 
procuring  agencies  with  respect  to  these 
items.  Additionally,  the  Agency 
published  a  separate  notice  in  the 
Federal  Register  providing  additional 
information  to  assist  prociuing  agencies 
in  determining  their  obligation  to 
purchase  designated  items  for  specific 
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applications  and  to  clarify  these  issues. 
See  61  FR  58067,  November  12, 1996. 

1.  Floor  Tiles 

In  the  original  CPG,  EPA  designated 
19  items  that  are,  or  can  be,  produced 
with  recovered  materials  content, 
including  floor  tiles  and  patio  blocks 
containing  recovered  rubber  or  plastic 
(40  CFR  247.12(e)l.  The  Agency 
designated  these  items  as  broad 
categories  of  items,  encompassing  many 
different  applications.  In  the  companion 
RMAN,  however,  the  Agency 
reconunended  that  procuring  agencies 
purchase  floor  tiles  with  specified 
minimum  recovered  rubber  or  plastic 
content  for  "heavy  duty/commercial 
type"  applications  only.  EPA  limited 
the  recommended  applications  to 
heavy-duty/commercial-tjrpe  uses 
because,  at  the  time  CPG  I  was  issued, 
the  Agency  was  not  aware  of  any 
manufacturers  that  made  floor  tile  with 
recovered  materials  for  standard  office 
flooring.  However,  at  least  two 
manufacturers  were  reportedly 
considering  using  recovered  materials  in 
standard  office  flooring  and  one 
manu&cturer  indicated  that  these 
products  would  be  available  in  1995, 
the  year  CPG  I  was  issued.  This 
information  suggested  to  the  Agency 
that  floor  tiles  could  be  made  with 
recovered  materials  for  standard  office 
flooring.  Therefore,  the  Agency  elected 
to  broadly  designate  floor  tiles  and  limit 
its  initial  recommendations  to  heavy- 
duty/commercial  type  uses.  The  Agency 
has  no  information  that  standard  office 
floor  tiles  are  currenUy  conunercially 
available  containing  recovered 
materials. 

In  CPG  I  and  RMAN  I,  EPA  used  die 
term  "heavy-duty,  commercial-type 
uses"  becausethere  were  no  published 
industry-wide  definitions  to  describe 
the  applications  to  which  the  recovered 
materials  requirements  of  the  CPG 
should  be  applied.  In  the  supporting 
analysis  for  RMAN  I,  EPA  explained 
what  it  meant  by  "heavy-duty, 
commercial-tjrpe  applications."  There, 
the  Agency  described,  in  general  terms, 
a  nimiber  of  commercial  and  industrial 
settings  where  the  use  of  such  tiles  with 
recovered  materials  content  would  be 
appropriate.  These  would  include 
entranceways  in  airports  and  stores, 
fumitiue  showrooms,  skating  rinks  and 
fitness  centers.  EPA  has  learned  that 
this  discussion  may  have  caused  some 
confusion.  Some  procuring  agencies 
may  have  confused  EPA's  description  of 
the  areas  where,  given  special 
circumstances,  such  tiles  might  be 
appropriate,  with  an  EPA 
recommendation  that  such  tile  should 
always  be  used  in  such  settings.  This 


was  not  the  Agency's  intention. 
Therefore,  the  Agency  is  today 
clarifying  its  recommendation  that  the 
use  of  these  tiles  would  be  appropriate 
for  specialty  purpose  uses  at  such 
locations  (e.g.,  raised,  open-web  tiles  for 
drainage  on  school  kitchen  flooring). 
Such  specialty  purpose  uses  involve 
limited  flooring  areas  where  grease,  tar, 
snow,  ice,  wetness  or  similar  substances 
or  conditions  are  likely  to  be  present. 
Commenters  also  supported  the  Agency 
in  its  views  about  the  limitations  on 
uses  for  floor  tiles  containing  recovered 
materials.  Thus,  EPA  is  not,  at  this  time, 
recommending  floor  tile  made  with 
recovered  materials  for  standard  office 
or  more  general  purpose  uses. 

2.  Structural  Fiberboard  and  Laminated 
Paperboard 

In  CPG  I,  EPA  designated  structural 
fiberboard  and  laminated  paperboard 
products  for  applications  other  than 
building  insulation  [40  CFR  247.12(b)]. 
EPA  included  acoustical  and  non- 
acoustical  ceiling  tiles  and  lay-in  panels 
in  its  list  of  applications  to  which  the 
designation  applies.  Since  CPG  I  was 
issued,  one  manufactiu^r  of  mineral 
fiber  ceiling  products  has  expressed 
concern  over  the  scope  of  the  structiual 
fiberboard  and  laminated  paperboard 
designations,  particularly  as  they  apply 
to  acoustical  and  non-acoustical  ceiling 
tiles  and  lay-in  panels. 

EPA  is  clarifying  that  the  specific 
applications  included  in  the  structiual 
fiberboard  and  laminated  paperboard 
designation,  i.e.,  building  board, 
sheathing,  shingle  backer,  sound 
deadening  board,  roof  insulating  board, 
insulating  wallboard,  acoustical  and 
non-acoustical  ceiling  tile,  acoustical 
and  non-acoustical  lay-in  panels,  floor 
underlayments,  and  roof  overlay 
(coverboard),  apply  to  the  purchase  of 
cellulosic  fiber  structural  fiberboard  and 
laminated  paperboard  products  only. 
The  listed  applications,  and  therefore 
the  designation,  do  not  apply  to 
products  made  from  other  similar  or 
competing  materials.  In  other  words,  if 
a  procuring  agency  is  purchasing  a 
cellulosic  fibohoard  acoustical  ceiling 
tile,  then  the  agency  should  purchase 
the  ceiling  tile  made  with  recovered 
materials.  However,  if  the  agency 
prefers  to  purchase  a  ceiling  tile  made 
with  mineral  fiber  rather  than 
fiberboard,  it  is  free  to  do  so.  In  the 
latter  instance,  there  is  no  requirement 
to  purchase  a  cellulosic  fiberboard 
ceiling  tile. 

IV.  Definitions 

Today,  in  §  247.3,  EPA  is  adding 
definitions  for  the  following  new  item- 
specific  terms:  channelizers. 


delineators,  flexible  delineators,  garden 
hoses,  latex  paint,  lawn  edging,  pallets, 
parifdng  stops,  plastic  fencing,  printer 
ribbons,  restroom  dividers/partitions, 
shower  dividers/partitions,  and  soaker 
hoses.  These  definitions  are  based  on 
industry  definitions,  including  ASTM  or 
other  standard  specifications,  or 
represent  descriptions  of  the  scope  of 
Jtems  being  designated. 

For  several  items  being  designated 
today.  EPA  recommends  in  the  final 
RMAN  n  that  procuring  agencies  use 
two-part  content  levels — a 
postconsumer  recovered  materials 
component  and  a  total  recovered 
materials  component.  In  these  instances, 
EPA  found  that  both  types  of  materials 
were  being  used  to  manufacture  the 
products.  Recommending  only 
postconsiuner  content  levels  wotdd  be 
contrary  to  the  RCRA  mandate  to 
maximize  the  use  of  recovered  materials 
because  it  would  fail  to  acknowledge" 
the  contribution  to  solid  waste 
management  made  by  manufacturers 
using  other  manufactiuers'  byproducts 
as  feedstock. 

Because  the  recommendations  for  the 
items  being  designated  today  use  the 
terms  "postconsumer  materials"  and 
"recovered  materials,"  the  definitibns 
for  these  terms  are  repeated  i^this 
action  as  a  reference  for  the  convenience 
of  the  reader.  These  definitions  were 
part  of  CPG  I  and  can  be  found  at  40 
CFR  §247.3. 

Postconsumer  materials  means  a  mainial 
or  finished  product  that  has  served  its 
intended  end  use  and  has  t>een  diverted  or 
recovered  from  waste  destined  for  disposal, 
having  completed  its  life  as  a  consumer  item. 
Postconsumer  material  is  part  of  the  broader 
category  of  recovered  materials. 

Recovered  materials  means  waste  materials 
and  byproducts  which  have  been  recovered 
or  diverted  from  solid  waste,  but  such  term 
does  not  include  those  materials  and 
byproducts  generated  from,  and  commonly 
reused  within  an  original  manufacturing 
process. 

V.  Comment  Summary  and  Agency's 
Response 

EPA  received  submittals  from  20 
commenters  in  response  to  the  proposed 
CPG  n  and  the  draft  RMAN  D.  These 
commenters  represented  various 
interests,  including  Federal  agencies. 
State  agencies,  local  govenunents, 
product  manufacturers,  and  product 
users.  A  summary  of  the  comments  and 
EPA's  response  can  be  foimd  in  "Final 
CPG  n/RMAN  U  Background 
Docimient." 

In  this  section,  EPA  discusses  the 
major  comments  regarding  the  proposed 
CPG  n.  For  a  discussion  of  the  major 
conunents  pertaining  to  the  draft  RMAN 
n.  see  the  preamble  to  the  notice  of 
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availability  of  the  final  RMAN  U,  which 
is  found  in  the  notices  section  of  today's 
Federal  Register. 

A.  General  Comments 

1.  Recordkeeping  and  Reporting 

Comment:  A  Federal  agency 
expressed  concern  about  the  burden  of 
tracking  purchases  of  each  procurement 
item  designated  by  EPA  and  the 
potential  difficulty  in  establishing  the 
infrastructiire  to  institute  policies  and 
procedures  at  a  time  when 
administrative  staff  is  being  reduced. 
The  commepter  further  noted  that  the 
use  of  government  credit  cards  increases 
the  difficulty  of  tracking  purchases.  In 
addition,  the  commenter  suggested  that 
an  interagency  reporting  task  force 
convened  by  the  Office  of  Federal 
Procurement  Policy  (OFPP)  and  the 
Office  of  the  Federal  Environmental 
Executive  (OFEE)  should  address 
streamlining  reporting  requirements. 

Response:  Because  EPA  addressed  the 
RCRA  reporting  requirements  in  the 
CPG  I  rulemaking,  reporting  issues  were 
not  addressed  as  part  of  the  CPG  II 
proposal.  See,  for  example,  the 
backgroimd  documents  for  the  final  CPG 
I  and  RMAN  I  for  EPA's  previous 
discussioqn  of  the  RCRA  annual  review 
and  reporting  requirements:  "Items 
Designated  in  the  Comprehensive 
Procurement  Guideline — Supporting 
Analyses,"  pages  40—41,  and  "RMAN 
for  Items  Designated  in  the 
Comprehensive  Procurement 
Guideline — Supporting  Analyses," 
pages  8-9. 

The  requirement  that  Federal 
procuring  agencies  report  on  their 
prociirement  of  EPA-designated  items  is 
mandated  by  RCRA  section  6002(g)  and 
Section  301  of  Executive  Order  12873. 
Therefore,  reporting  is  not  at  the 
discretion  of  OFEE  or  EPA.  While  EPA 
and  OFEE  are  cognizant  of  the  labor 
necessary  to  collect  and  report  annual 
procurement  data,  neither  office  is 
authorized  to  significanUy  change  the 
data  contained  in  the  final  report 

As  noted  by  the  commenter,  OFEE 
and  OFPP  chartered  an  interagency 
steering  conunittee  to  identify 
streamlining  initiatives  for  the  data 
collection  requirements.  As  a  result  of 
the  committee's  recommendations,  the 
agency  data  collection  requirements  for 
FY96  were  reduced  by  */b  by  capturing 
data  in  a  more  efficient  manner.  For 
agencies  that  requisition  CPG  items 
from  the  U.S.  General  Services 
Administration's  (GSA)  Federal  Supply 
System,  the  supply  center  tracks  and 
reports  on  the  agencies  purchases. 
While  this  significantly  reduces  an 
agency's  data  collection  and  reporting 


burden,  the  final  report  contains  the 
same  itemized  information. 

2.  Interaction  Between  RCRA  Section 
6002  and  the  Federal  Acquisition 
Regulation 

Comment:  A  Federal  agency  raised 
issues  specific  to  the  Federal 
Acquisition  Regulation  (FAR),  which 
governs  Federal  acquisition  activities. 
The  agency  stated  that  the  proposed 
CPG  n  and  draft  RMAN  n  did  not 
adequately  address  the  importance  of 
and  the  responsibility  of  key  non- 
prociirement  personnel,  who  generally 
develop  and  define  a  procuring  agency's 
environmental  needs.  The  agency 
referenced  provisions  of  the  FAR 
Additionally,  the  agency  stated  that  the 
draft  RMAN  II  provides  no  specific 
guidance  on  the  use  of  required  sources, 
such  as  Federal  Prison  Industries 
(UNICOR)  and  Javits-Wagner-OTtey 
(JWOD)  participating  non-profit 
agencies. 

Response:  EPA  has  stated  on  many 
occasions  that  implementation  of  RCRA 
section  6002  must  be  consistent  with 
other  Federal  procurement  law.  For 
example,  in  Appendix  I  to  "Final  CPG 
n/RMAN  n  Background  Document," 
EPA  states  the  following: 

The  purchase  of  recycled  products  under 
RCRA  section  6002  must  be  consistent  with 
other  Federal  procurement  law,  which 
requires  that  contracts  be  awarded  to  the 

lowest  priced,  responsive,  responsible  bidder 

•  •  • 

On  August  27, 1997,  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  issued  an 
interim  rule  amending  the  Federal 
Acquisition  Regulation  (FAR)  parts  1, 10, 11, 
13,  15,  23,  36,  42,  and  52  to  reflect  the 
government's  preference  for  the  acquisition 
of  environmentally-sound  and  energy- 
efficient  products  and  services  and  to 
establish  an  afiirmative  procurement  program 
fiivoring  items  containing  the  maximum 
practicable  content  of  recovered  materials. 
See  62  FR  44809,  August  22. 1997. 

As  the  commenter  indicated,  the  FAR 
specifies  the  role  of  contracting  officers 
and  other  agency  personnel  in 
acquisitions,  as  well  as  providing  for 
implementation  of  the  required  sources 
requirements  and  the  RCRA  section 
6002  affirmative  procurement 
requirements.  To  the  extent  that  the 
FAR  generally  dictates  use  of  certain 
required  sources  like  UNICOR,  EPA 
believes  that  it  is  reasonable  to  assume 
that  federal  procuring  agencies  will  look 
to  such  sources  for  procurement  of 
designated  items.  In  fact,  required 
sources  such  as  UNICOR  and  the 
National  Industries  for  the  Blind  ofi^er 
several  of  the  items  previously 
designated  by  EPA  (e.g.,  toner 
cartridges,  recycled  paper  products). 


Therefore,  EPA  refers  procuring 
agencies  to  the  FAR  for  guidance 
regarding  these  acquisitions  issues. 

3.  Designation  of  Materials 

Comment.-  A  commenter  requested 
that  EPA  designate  steel  in  order  to 
recognize  that  this  material  is 
recyclable,  has  a  high  recycling  rate,  and 
contains  recovered  materials. 

Response:  EPA  agrees  that  steel,  like 
many  metals,  is  both  recyclable  and  can 
contain  recovered  materials.  EPA  also 
agrees  that  steel,  like  many  metals,  is  a 
waste  management  success  story  in 
terms  of  its  recyclability,  high  recycling 
rate,  and  recovered  materials  content 
EPA  also  applauds  the  steel  industry's 
source  reduction  efforts  to  produce 
stronger,  lighter  weight  steel  products, 
in  response  to  customer  demand. 

However,  RCRA  specifically  requires 
EPA  to  designate  products  that  are  or 
can  be  made  with  recovered  materials, 
not  the  component  materials  used  in 
those  products.  Accordingly,  EPA 
designates  products  that  are 
manufactured  with  steel,  but  not 
materials,  such  as  steel,  that  can  contain 
recovered  materials. 

B.  Comments  on  Proposed  Item 
Designations 

No  commenters  opposed  the 
designations  of  the  following  items: 
parking  stops,  chaimelizers,  delineators, 
flexible  delineators,  garden  and  soaker 
hoses,  lawn  and  garden  edging,  printer 
ribbons,  plastic  envelopes,  and  pallets. 
EPA  is  promulgating  these  items  as 
proposed.  Commenters  suggested 
revisions  to  the  designations  of  shower 
and  restroom  dividers,  latex  paint,  and 
snow  fencing,  and  opposed  the 
proposed  designation  of  ink  jet 
cartridges.  In  response,  EPA  is 
designating  shower  and  restroom 
dividers  and  latex  paint,  with 
modifications,  and  revising  the 
designation  of  snow  fencing  to  plastic 
fencing  for  specific  uses.  EPA  is  not 
designating  ink  jet  cartridges  at  this 
time.  The  comments  on  shower  and 
restroom  dividers  and  snow  fencing, 
and  the  significant  comments  pertaining 
to  the  proposed  designations  of  latex 
paint  and  ink  jet  cartridges,  as  well  as 
EPA's  response,  are  discussed  in  the 
following  subsections.  For  a  full 
discussion  of  the  comments  and  EPA's 
response,  including  additional  research 
conducted  by  EPA,  see  "Final  CPG  W 
RMAN  n  Background  Document." 

1.  Shower  and  Restroom  Dividers 

Comment:  EPA  received  one  comment 
suggesting  that  shower  and  restroom 
dividers  be  referred  to  as  dividers/ 
partitions. 
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Response:  After  additional  research 
into  industry  practices,  EPA  found  that 
both  of  the  terms — "partitions"  and 
"dividers" — are  comnlonly  used. 
Generally  speaking,  "partition"  implies 
that  a  door  is  used,  and  "divider" 
implies  a  dividing  wall.  Based  on  the 
comment  and  the  additional  research,' 
EPA  is  revising  the  term  for  this  item  in 
the  final  CPG  fi  and  companion  RMAN 
n  to  "shower  and  restroom  dividers/ 
partitions." 

2.  Latex  Paint 

Comment:  A  commenter  opposed  the 
proposed  designation  of  latex  paint 
based  on  concerns  about  performance 
and  availability.  The  commenter  further 
noted  that  the  proposed  designation  was 
overly  broad  and  did  not  reflect  the 
variety  of  different  latex  paint 
applications  in  government  buildings 
and  their  performance  requirements. 
The  commenter  suggested  that  EPA 
could  limit  the  designation  and 
recommendations  to  interior  and 
exterior  architectural  applications 
where  color,  consistency  of 
performance,  and  durability  are  not 
primary  concerns  and  a  spray-gun 
application  is  not  used. 

EPA  met  with  the  commenter  on  June 
17. 1997  to  discuss  this  and  other 
comments.  A  copy  of  the  meeting  notes 
has  been  placed  in  the  RCRA  docket  for 
the  final  CPG  II. 

In  supplemental  comments,  the 
commenter  suggested  that  EPA 
distinguish  between  consolidated  and 
reprocessed  latex  paints.  The 
commenter  suggested  that  EPA  revise 
the  designation  so  as  to  designate  only: 

•  Consolidated  latex  paint  used  lor 
covering  graffiti,  where  consistent  color 
and  consistency  of  performance  are  not 
primary  concerns. 

•  Reprocessed  latex  paint  used  for 
interior  and  exterior  architectiiral 
applications  where  the  reprocessed 
latex  paint  meets  all  end  use 
specifications  (e.g.,  color,  weathering, 
durability,  hiding  power,  and 
applicability)  for  a  particular 
application.  ..^ 

"These  suggestions  are  similar  to  the 
applications  for  reprocessed  and 
consolidated  latex  paints  that  EPA  had 
recommended  in  the  draft  RMAN  II. 

The  commenter  stated  that  adding  the 
language  about  end  use  specifications  in 
the  suggested  designation  would 
cdleviate  paint  industry  concerns  that 
the  listing  of  latex  paints  will  require 
the  use  of  reprocessed  latex  paints  for 
all  interior  and  exterior  uses  without 
regard  to  any  performance  criteria.  The 
commenter  further  stated  that  the 
selection  of  latex  paint  for  a  particular 
application  is  a  complex  process  and 


that,  while  the  GSA  specification  for 
"recycled"  latex  paint  covers  certain 
performance  attributes,  it  may  not 
include  all  of  the  attributes  necessary 
for  a  particular  application.  The 
commenter  referenced  three  ASTM  latex 
paint  specifications  that  the  commenter 
believes  procuring  agencies  should 
consider  in  evaluating  whether 
reprocessed  latex  paint  has  the 
appropriate  performance  attributes  for  a 
particular  application.  A  copy  of  the 
supplemental  comments  is  included  in 
the  docket  for  the  final  CPG  II. 

Response:  EPA  agrees  that 
reprocessed  and  consolidated  latex 
paints  are  not  suitable  for  all 
applications.  In  the  proposed  CPG  D, 
EPA  noted,  for  example,  that  there  is 
littie  available  information  on  the 
performance  of  reprocessed  or 
consolidated  paints  for  non- 
architectural  applications.  See  61  FR 
57752.  In  the  draft  RMAN  H,  EPA 
recommended  the  use  of  consolidated 
paint  in  limited  applications,  such  as 
covering  graffiti,  where  color  and 
consistency  of  performance  are  not 
primary  concerns.  EPA  recommended 
the  use  of  reprocessed  paint  for  interior 
and  exterior  architectural  applications. 
See  Section  C-7  of  the  draft  RMAN  n  at 
61  FR  57763. 

In  researching  latex  paint  for  the 
proposed  CPG  n,  EPA  identified  a  latex 
paint  study  by  the  California 
Polytechnic  University  (CalPoly).  The 
CalPoly  study  included  testing  of  - 
reprocessed  and  consolidated  latex 
paints  for  various  key  parameters  that 
measure  the  performance  and  durability 
of  paint  for  a  number  of  different 
applications.  The  CalPoly  study 
concluded  that  reprocessed  paints  are 
suitable  for  these  applications  reviewed 
in  the  study.  A  copy  of  this  study  was 
included  in  the  docket  for  the  proposed 
CPG  H  and  draft  RMAN  II,  docket  F-96- 
CP2P-FFFFF.  Both  the  GSA's 
Engineering  and  Commodity 
Management  Division  and  CalPoly 
found  that  latex  paints  containing 
postconsumer  materials  can  be 
manufactiued  to  provide  consistent 
performance,  normal  coverage  and 
hiding  of  the  underlying  surface,  and 
durability.  In  addition,  the  GSA 
specification  provides  for  testing  of 
color  and  application  properties,  among 
other  requirements. 

Latex  paints  containing  postconsumer 
materials  also  can  be  formulated  to  be 
used  in  spray-guns.  According  to  paint 
manufacturers  and  municipalities 
contected  by  EPA,  spray  applications  of 
reprocessed  latex  paint  pose  few,  if  any, 
problems  as  long  as  the  paint  is  clean 
and  has  been  filtered  properly.  EPA 
notes,  howevM,  that  some  users  have 


encotmtered  problems  with  clogged 
spray  nozzles,  and  one  manufacturer 
recommends  using  a  larger  diameter 
spray  tip  to  ensure  that  the  nozzle  will 
not  become  clogged.  GSA  specification 
TT-P-2846  requires  that  the 
reprocessed  and  consolidated  latex 
paint  meet  specified  brushing,  roller 
coating,  and  spraying  properties,  which 
should  ensure  that  manufacturers 
pr^erly  filter  their  products. 

EPA  also  conducted  additional 
research  into  the  applications  for  which 
agencies  currently  are  using  reprocessed 
latex  paints.  EPA  found  that  agencies 
currenUy  are  using  reprocessed  paints 
for  the  same  uses  for  which  they  would 
normally  use  latex  paint— e.g.,  interior 
and  exterior  wallboiard,  ceilings,  and 
trim;  exterior  gutter  boards;  and 
concrete,  stucco,  masonry,  and  wood,  as 
well  as  metal  surfaces. 

After  considering  the  comments  and 
conducting  further  research  on 
reprocessed  latex  applications,  EPA  has 
concluded  that  the  proposed 
designation  of  "latex  paint"  is  too  broad 
given  the  uses  for  which  consolidated 
and  reprocessed  latex  paints  currendy 
are  available.  As  discussed  above  in 
Section  in.A,  EPA  sometimes  designates 
broad  category  items  and  provides 
information  in  the  RMAN  as  to  their 
appropriate  applications  or  uses.  In 
other  instances,  EPA  designates  specific 
items  and  might  include  in  the 
designation  the  specific  types  of 
applications  to  which  the  designation 
applies.  The  approach  that  EPA  uses 
depends  on  the  whether  items 
manufactured  from  other  types  of 
materials  or  for  other  applications  are 
made  with  or  could  contain  recovered 
materials.  In  the  past,  if  EPA  was  not 
aware  that  items  used  for  other 
applications  were  available.  EPA 
limited  its  designations  so  as  not  to 
create  an  unnecessary  burden  on 
agencies  to  try  to  purchase  an  item  that 
is  not  available.  (See  the  preamble  to 
CPG  I.  60  FR  21373.  May  1, 1995,  for  a 
more  detailed  discussion  of  EPA's 
approach.) 

Based  on  the  available  hiformation. 
EPA  has  concluded  that  consolidated 
latex  paints  are  currently  used  for 
graffiti  abatement.  EPA  further  has 
determined  that  reprocessed  latex  paints 
are  available  for  architectural 
applications,  but  not  for  non- 
architectural  applications,  such.as 
marking  pavements  or  athletic  fields. 
EPA  also  agrees  with  the  commenter 
that  reprocessed  latex  paints  may  not  be 
available  for  all  architectural 
performance  needs. 

Therefore,  to  avoid  confusion  by 
procuring  agencies  about  the  scope  of 
the  latex  paint  designation,  EPA  has 
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concluded  that  it  is  preferable  to  limit 
the  scope  of  the  latex  paint  designation, 
rather  than  designating  the  broad 
category  "latex  paint,"  and 
recommending  specific  applications  for 
using  consolidated  and  reprdbessed 
latex  paints  in  RMAN  II.  A  narrower 
designation  will  enable  procuring 
agencies  to  focus  their  procurement 
efforts  on  the  types  of  latex  paint 
cvurently  available  either  through  GSA 
or  directly  firom  paint  manufacturers. 

Therefore,  in  today's  final  CPG  II.  EPA 
is  revising  the  broad  "latex  paint" 
designation  to  provide  the  folloMring 
specific  designations: 

•  Qmsohdated  latex  paint  used  for 
covering  graffiti. 

•  Reprocessed  latex  paint  used  for 
interior  and  exterior  architectural 
applications  such  as  wallboard,  ceilings, 
and  trim;  gutter  boards;  and  concrete, 
stucco,  masonry,  wood,  and  metal 
surfaces. 

Under  this  revised  designation, 
procuring  agencies  must  purchase 
reprocessed  latex  paint  for  the  interior 
and  exterior  architectural  applications 
for  which  they  would  ordinarily  use 
latex  paint,  such  as  wallboard,  concrete, 
stucco,  masonry,  wood,  and  metal. 
Procuring  agencies  requiring  a  latex 
paint  not  meeting  CSA's general 
"recycled"  latex  paint  specificadon 
shoiild  determine  whether  a  latex  paint 
containing  recovered  materials  is 
available  and  if  not.  may  use  a  latex 
paint  not  containing  recovered  materials 
for  that  particular  application. 

As  discussed  in  section  III.B  above, 
RCRA  section  6002  provides  that  a 
procuring  agency  is  not  required  to 
purchase  an  EPA-designated  item 
containing  recovered  materials  if  that 
item  is  not  reasonably  available  or  fails 
to  meet  the  reasonable  performance 
standards  set  forth  in  the  agency's 
specifications.  Thus,  if  an  agency  has  a 
particular  need  (e.g..  color,  weathering, 
durability,  hiding  power)  for  a 
particular  application,  and  consolidated 
or  reprocessed  latex  [)aint  is  not 
available  (or  does  not  meet  that 
specification),  the  agency  may  purchase 
a  latex  paint  not  containing  recovered 
materials.  Given  the  obligation  of 
procuring  agencies  to  procure 
designated  items  with  the  highest 
percentage  of  recovered  materials 
practicable,  an  agency  should 
thoroughly  research  the  availability  of 
consolidated  or  reprocessed  latex  paint 
meeting  its  specifications. 

However,  because  RCRA  provides  for 
performance  exceptions  to  the 
requirement  to  purchase  EPA- 
designated  items  containing  recovered 
materials,  it  would  be  redundant  for 
EPA  to  include  performance 


considerations  in  the  description  of  the 
designation  of  consolidated  and 
reprocessed  latex  paints.  For  this 
reason,  in  the  final  designations 
published  today,  EPA  has  not  included 
the  language  about  end  use 
specifications  suggested  by  the 
commenter. 

Comment:  The  commenter  also  had 
noted  that  an  Army  Corps  of  Engineers 
study  of  reprocessed  and  consolidated 
latex  paints  had  not  yet  been  completed. 
The  commenter  stated  that  it  was 
therefore  premature  for  EPA  to 
designate  latex  paints. 

Response:  EPA  noted  in  the 
back^t>und  document  for  the  proposed 
CPG  n  that  the  Paint  Technology  Center 
at  the  U.S.  Army  Construction 
Engineering  Research  Laboratories 
(USACERL)  was  planning  to  test  the 
performance  of  latex  paint  containing 
postconsumer  materials.  See  page  28, 
"Comprehensive  Procurement 
Guideline  (CPG)  D — Supporting 
Analyses,"  August  1, 1996.  EPA 
contacted  USACERL  about  the  study  of 
reprocessed  latex  paint.  USACERL 
informed  EPA  that  it  does  not  have  any 
specific  concerns  about  the  performance 
qualities  of  reprocessed  latex  paint  in 
different  applications.  Rather, 
USACERL  tested  reprocessed  latex 
paints  to  confirm  that  they  met  GSA 
specification  TT-P-2846  for  "recycled" 
latex  paints.  USACERL  also  tested 
reprocessed  latex  paints  against  the  GSA 
specifications  for  interior  and  exterior 
latex  paints.  To  date,  USACERL  foiuid 
that  the  reprocessed  paints  tested  met 
the  specifications  for  recycled  latex 
paint  and  interior  latex  paints. 
USACERL  is  completing  testing  against 
the  exterior  paint  specification,  but  the 
reprocessed  latex  paints  performed  well 
against  the  exterior  paint  tests 
conducted  to  date.  Based  on  this 
information  about  the  results  of  the 
USACERL  testing  of  reprocessed  and 
consolidated  latex  paints,  EPA  does  not 
believe  that  the  designation  of  latex 
paint  should  be  delayed  pending  the 
final  outcome  of  the  USACERL  study. 

Further,  USACERL  informed  EPA  that 
the  Army  uses  acrylic  latex  paints  to 
paint  primed  metal  and  expressed 
concern  only  about  the  availability  of 
reprocessed  latex  paint  containing 
100%  acrylic.  USACERL  had  not 
researched  the  availability  of  this  item, 
however.  EPA  notes  that  imder  RCRA 
section  6002,  a  procuring  agency  is  not 
required  to  purchase  an  EPA-designated 
item  containing  recovered  materials  if 
that  item  does  not  meet  the  agency's 
reasonable  performance  standards  or  if 
the  item  is  not  reasonably  available.  If 
the  Army  requires  acrylic  latex  paints 
for  a  particular  application  and  this  item 


is  not  available  containing  recovered 
materials,  then  the  Army  is  not  required 
to  purchase  latex  paint  containing 
recovered  materials  for  that  application. 
For  such  situations,  EPA  has  previously 
reconunended  that  agencies  place  a 
statement  in  their  affirmative 
pittcurement  programs  indicating  that 
the  item  is  not  available. 

Because  the  purpose  of  the 
government  buy-recycled  program  is  to 
develop  markets  for  recovered  materials, 
EPA  is  reluctant  to  exclude  acrylic  latex 
paints  horn  the  scope  of  the  latex  paint 
designation.  Rather,  EPA  believes  that 
the  Army  should  determine  periodically 
whether  acrylic  latex  paints  containing 
recovered  materials  are  available  in 
order  to  encourage  the  recovery  of  this 
type  of  paint  from  the  waste  stream. 
Further,  EPA  notes  that  during 
development  of  CPG  11,  neither  the 
Army  nor  any  other  Federal  agency 
requested  that  EPA  limit  the  scope  of 
the  designation.  Therefore,  in  the  final 
CPG  II.  EPA  is  designating  latex  paints 
and  not  excluding  acrylic  latex  paints. 

Comment:  The  commenter  further 
stated  that  EPA  bad  failed  to  examine 
the  true  costs  of  using  reprocessed  latex 
paint  because  it  is  "likely"  that  more 
coats  of  reprocessed  paint  would  be 
required  and  "it  seems  likely  that"  more 
frequent  repainting  will  be  required 
where  reprocessed  latex  paint  is  used. 
The  commenter  provided  no 
documentation  to  support  these 
comments. 

Response:  The  information  available 
to  EPA  from  research,  product  testing  by 
CalPoly,  and  users  indicates  that 
reprocessed  latex  paints  cover  the  same 
as  virgin  latex  paints  and  do  not  require 
more  frequent  repainting.  This 
information  is  included  in  the  record  for 
this  rulemaking.  According  to  the 
CalPoly  research  report  and  additional 
research  conducted  by  EPA,  reprocessed 
and  consolidated  paints  meet 
specifications  for  sag  resistance  (a 
measure  of  a  paint's  tendency  to  run  on 
a  vertical  sur&ce),  contrast  ratios 
(ability  to  hide  the  underlying  surface), 
and  scrub  resistance  (an  indication  of 
the  resistance  of  a  paint  film  to  repeated 
washing  or  scrubbing).  None  of  the 
users  contacted  by  EPA  had  experienced 
problems  with  paint  coverage  or 
diu^bility.  Based  on  this  testing  and  use 
information,  EPA  believes  that 
prociiring  agencies  will  not  incur 
additional  costs  from  extra  or  more 
frequent  coats  of  paint 

Comment:  The  commenter  also  noted 
that  reprocessed  and  consolidated  latex 
paints  are  not  universally  available  in 
the  United  States. 

Response:  EPA  has  never  limited  its 
designations  only  to  items  that  are 
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"universally"  available  or  immediately 
available  in  every  part  of  the  United 
States.  Because  the  piupose  of  the 
federal  buy-recycled  program  is  to 
develop  markets  for,  and  spur 
development  of,  products  containing 
recovered  materials,  it  has  always  been 
understood  that  these  items  might  not 
be  available  to  all  procuring  agencies  in 
all  instances.  Nor  does  RCRA  specify 
luiiversal  availability  as  a  criteria  for 
EPA  to  consider  when  designating 
items.  Rather,  it  is  expected  that,  as 
prociuing  agencies  seek  to  purchase 
products  containing  recovered 
materials,  these  items  will  become  more 
widely  and  universally  available.  For 
this  reason,  RCRA  section  6002  provides 
that  procuring  agencies  are  not  required 
to  buy  an  EPA-designated  item 
containing  recovered  materials  if  that 
item  is  not  available  within  a  reasonable 
time. 

EPA  explicitly  recognized  this  early 
in  its  development  of  the  guidelines 
program.  Thus,  for  example,  in  the  first 
procurement  guideline  issued  in  1983, 
EPA  designated  cement  and  concrete 
containing  coal  fly  ash,  even  though 
coal  fly  ash  was  not  available  in  every 
part  of  the  country.  EPA  reconunended 
that  agencies  provide  incentives  for 
greater  availability  by  allowing  for  the 
use  of  coal  fly  ash  as  an  optional  or 
alternate  material.  EPA  stated  that 
"[ajllowing  fly  ash  will  also  serve  as  an 
incentive  to  potential  users  in  that  area. 
Contractors  will  not  make  the 
commitment  necessary  to  use  fly  ash 
unless  it  is  more  readily  accepted. 
Including  it  in  bid  solicitations  and 
allowing  it  to  be  used  provides  this 
incentive."  See  48  FR  4242,  January  28, 
1983. 

3.  Snow  Fencing 

Comment:  GSA  reconunended  that 
EPA  revise  the  definition  of  "snow 
fencing"  by  adding  "and  to  delineate 
construction  areas." 

Response:  EPA  reviewed  its  research 
into  snow  fencing  and  found  that  plastic 
fencing  containing  recovered  materials 
can  be  used  for  several  applications, 
including  control  of  drifting  snow  and 
sand  and  as  a  warning  or  safety  barrier 
at  construction  areas.  Plastic  fencing 
used  in  these  applications  is  called 
many  names — snow  fencing,  temporary 
fencing,  beach  or  dune  fencing,  warning 
barrier,  and  safety  barrier.  While  "snow 
fencing"  is  a  commonly  used  term,  EPA 
agrees  with  GSA  that  uising  this  term 
alone  can  mislead  procuring  agencies 
about  the  scope  of  EPA's  designation. 
Therefore,  in  §  247.14(b)  of  today's  final 
CPG  n,  EPA  is  revising  the  designation 
of  "snow  fencing"  as  follows:  plastic 
fencing  containing  recovered  plastic  for 


use  in  controlling  snow  or  sand  drifting 
and  as  a  warning/safety  barrier  in 
construction  or  other  applications.  EPA 
also  is  changing  the  term  "snow 
fencing"  to  "plastic  fencing"  in  the 
definitions  and  adding  the  phrase  "and 
to  provide  a  warning  or  barrier  in 
construction  and  other  areas"  to  the 
definition. 

4.  Ink  Jet  Cartridges 

Commenters  raised  a  number  of 
concerns  in  opposing  the  proposed 
designation  of  ink  jet  cartridges.  These 
conunents  raised  solid  waste, 
performance,  quality,  availability,  and 
patent  and  trademark  concerns.  After 
considering  the  information  submitted 
by  commenters,  EPA  has  concluded  that 
there  is  insufficient  evidence  to  support 
a  designation  of  ink  jet  cartridges  at  this 
time.  On  April  14, 1997,  EPA  published 
a  Notice  of  Data  Availability  in  the 
Federal  Register  (62  FR  18072)  to  notify 
interested  parties  of  the  tentative 
decision  not  to  designate  ink  jet 
cartridges,  summarize  the  information 
available  to  the  Agency,  and  request 
further  public  comment. 

EPA  received  only  two  responses  to 
the  April  14  notice — one  from  a  vendor 
of  ink  jet  refilling  equipment  and 
additional  information  from  one  of  the 
original  commenters.  The  vendor 
appears  to  have  promising  technology 
for  resolving  many  of  the  performance 
and  solid  waste  issues  raised  by 
commentera.  The  vendor  did  not, 
however,  submit  sufficient  information 
to  change  EPA's  earlier  conclusion  that 
there  is  insufficient  information  to 
support  designating  ink  jet  cartridges  at 
this  time.  In  particular,  the  commenter 
did  not  address  the  lack  of  industry 
quality  and  performance  standards. 
Therefore,  EPA  has  decided  not  to 
designate  ink  jet  cartridges  in  today's 
final  CPG  n.  EPA  also  is  deleting  the 
recommendations  for  purchasing  ink  jet 
cartridges  from  the  final  RMAN  II 
published  in  the  notice  section  of 
today's  Federal  Register.  EPA  will 
continue  to  monitor  developments  in 
ink  jet  cartridge  and  refilling/ 
remanufacturing  technology  and  will 
consider  designating  ink  jet  cartridges  in 
thefutxu«. 

C.  Comments  on  Other  Items 
Considered  for  Designation 

In  the  backgnmnd  docimient  for  the 
proposed  CPG  U,  EPA  stated  that  it  had 
considered  the  following  12  items  and 
determined  that  it  was  inappropriate  to 
designate  them:  lead-acid  batteries, 
water  retention  systems,  flat  sheet  glass, 
wall  covering,  ceramic  and  glass  tile, 
glass  fiber-reinforced  concrete,  curbing, 
dock  bumpers,  glass  beads  for  reflective 


paint,  magazine  boxes,  rulers,  and  pallet 
stretch  wrap.  EPA  requested  additional 
information  demonstrating  that  the 
items  should  be  reconsidered  for 
possible  futiue  designation.  No 
comments  were  submitted  on  these 
items  or  on  EPA's  decision  not  to 
designate  them.  Therefore,  EPA  is  no 
longer  considering  these  items  for  future 
designation  in  the  CPG. 

D.  Comments  on  Public  Participation 
Process 

On  September  20, 1995,  EPA  issued  a 
notice  in  the  Federal  Register 

explaining  the  procedures  for  interested 
persons  to  (1)  suggest  items  for  EPA  to 
consider  for  designation  in  future 
updates  to  the  CPG  and  (2)  provide 
information  for  EPA  to  use  in 
developing  or  revising  its 
reconunendations  for  recovered 
materials  content  levels  contained  in  the 
RMANs  that  accompany  the  CPG 
updates  (60  FR  48714).  EPA  stated  that 
it  would  issue  annual  notices  to  request 
additional  information  from  interested 
peraons. 

No  comments  were  received  on  these 
procediu«s,  and  EPA  plans  to  continue 
to  use  them.  Over  30  commenters 
submitted  information  on  items  for  EPA 
to  consider.  Some  of  these  comments 
provided  supporting  information  for 
items  designated  in  today's  CPG  II.  EPA 
currently  is  evaluating  the  other  items 
for  potential  designation  in  future  CPG 
updates.  Because  EPA  is  still 
considering  these  items,  we  will  not  be 
issuing  annual  notices  requesting 
additional  suggestions  and  information. 
However,  fwrsons  wishing  to  submit 
information  for  EPA  to  consider  may 
send  it  to:  Buy  Recycled  Program,  U.S. 
Environmental  Protection  Agency, 
5306W,  401  M  Street,  SW.,  Washington. 
DC  20460.  Any  submittals  should 
address  the  seven  areas  listed  in  the 
September  20,  1995  Federal  Register 
notice.  See  60  FR  48715. 

VI.  Availabilify  of  Designated  Items 

EPA  has  developed  lists  of 
manufacturers  and  vendors  of  the  items 
designated  in  today's  rule.  In  addition. 
EPA  has  updated  the  lists  of 
manufactxirers  and  vendors  of  the  24 
items  designated  in  the  original  CPG. 
These  lists  have  been  placed  in  the 
RCRA  docket  for  this  action  and  will  be 
updatdB  periodically  as  new  sources  are 
identified  and  product  information 
changes.  These  lists  will  also  be 
available  through  EPA's  web  site  on  the 
Internet.  (See  section  Vm  below  for 
Internet  access  information.)  Procuring 
agencies  should  contact  the 
manufacturers/vendors  direcUy  to 
discuss  their  specific  needs  and  to 
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obtain  detailed  infonnation  on  the 
availability  and  price  of  recycled 
products  meeting  those  needs. 

Other  Loformation  is  available  from 
the  GSA,  the  Defense  Logistics  Agency 
(DLA),  State  and  local  recycling  oCBces, 
private  corporations,  and  trade 
associations.  Refer  to  Section  XV  of  the 
document.  "Final  CPG  n/RMAN  U 
Background  Document"  for  more 
detailed  information  on  these  other 
sources  of  information. 

State  and  local  recycling  programs  are 
also  a  potential  source  of  information  on 
local  (^stributors  and  availability.  In 
addition,  state  and  local  government 
purchasing  ofBcials  that  are  contracting  ' 
for  recycled  content  products  may  have 
relative  price  information.  A  current  list 
of  state  purchasing/procurement 
oCBcials  has  been  placed  in  the  docket 
for  the  final  CPG  U.  Also  included  in  the 
public  docket  is  a  list  of  states  with 
recycled  content  products  purchasing 
programs,  current  as  of  April  1994. 
Infonnation  is  also  available  from  trade 
associations  whose  members 
manufacture  or  distribute  products 
containing  recovered  materials.  These 
trade  associations  are  included  in  the 
updated  lists  of  product  manufactiirers 
and  vendors  described  above. 

Additionally.  Environmental 
Newsletters,  Inc.,  publisher  of  Waste 
Reduction  Tips,  prepared  a  directory  of 
recycled  product  directories.  EPA  has 
placed  the  "1996  Directory  of  Recycled 
Product  Directories,"  from 
Environmental  Newsletters'  Recycled 
Products  Business  Letter,  in  the  public 
docket  for  the  final  CPG  II. 
Environmental  Newsletters,  Inc.  can  be 
reached  at  703  758-8436  for  further 
information. 


Finally,  EPA  is  considering 
mechanisms  to  increase  the  electronic 
dissemination  of  information  about  the 
items  designated  in  the  CPG,  such  as  a 
buy-recycled  home  page  on  the  Internet. 
If  the  Agency  decides  to  implement 
such  mechanisms,  we  will  provide 
public  notice  in  the  Federal  Register  in 
concert  with  fut\ire  revisions  to  the 
CPG. 

Vn.  Economic  Impact  Analysis 

A.  Requirements  of  Executive  Order 
12866 

Executive  Order  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  is  likely  to  result  in 
a  riile  that  may:  (1)  have  an  annual 
effect  on  the  economy  of  $100  milUon 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  estimates  that  the  costs 
associated  with  today's  rule  is  well 
below  the  $100  million  threshold.  To 
enable  the  Agency  to  evaluate  the 
potential  impact  of  today's  action,  EPA 


has  prepared  an  Economic  Impwct 
Analysis  (EIA),  as  discussed  below.  For 
more  information  on  the  estimated 
economic  impact  of  today's  rule,  see  the 
"Economic  Impact  Analysis  for  the 
Final  Comprehensive  Procurement 
Guideline  D." 

1.  Summary  of  Costs 

EPA  estimated  that  the  annualized 
costs  of  the  proposed  rule  to  designate 
13  items  would  fall  in  the  range  of  $4.8 
to  $8.7  million.  Because  today's  final 
rule  designates  12  items,  rather  than  13 
items.  EPA  revised  the  economic  impact 
analysis  to  reflect  the  fact  that  fewer 
items  are  being  designated  than 
originally  proposed. 

As  shown  in  Table  2  below,  EPA 
estimates  that  the  annualized  costs  of 
today's  rule  will  range  hova  $4.5  to  $8.4 
million,  with  costs  being  spread  across 
all  procuring  agencies  (i.e..  Federal 
agencies.  State  and  local  agencies  that 
use  appropriated  Federal  funds  to 
proctire  designated  items,  and 
government  contractors).  These  costs  are 
annualized  over  a  10-year  period  at  a 
three  percent  discount  rate.  Because 
there  is  considerable  uncertainty 
regarding  several  of  the  parameters  that 
drive  the  costs.  EPA  conducted 
sensitivity  analyses  to  identify  the  range 
of  potential  costs  of  today's  rule.  Thus, 
high-end  and  low-end  estimates  are 
presented  along  with  the  best  estimate. 
The  primary  parameter  afiiacting  the 
range  of  cost  estimates  is  the  number  of 
products  each  procuring  agency  is 
assumed  to  procure  each  year.  Details  of 
the  costs  associated  with  today's  final 
rule  are  provided  in  the  Economic 
Impact  Analysis  for  this  rule. 


Table  2.— Summary  of  Annualized  Costs  of  CPG  II  Amendments  to  All  Procuring  Agencies 


Procuring  agency 

Total 

annualized 

costs  ($1000) 

Best  estimate 

total 

annualized 

costs  ($1000) 

Federal  Agencies _„ _»...»«.._ _~...^.» 

5.008-2.584 

926-520 

2.337-1.324 

81-27 

8.352-4.465 

5,008 

States „.. „   — 

Local  Govemmente  ..„ . _ 

Contractors _..   .        „ .   

926 

1.7W 

54 

8.352 

As  a  result  of  today's  action, 
procuring  agencies  will  be  required  to 
perform  certain  activities  pursuafit  to 
RCRA  section  6002,  including  nile 
review  and  implementation:  estimation, 
certification,  and  verification  of 
designated  item  procurement:  and  for 
Federal  agencies,  reporting  and 
recordkeeping.  The  costs  shown  in 
Table  2  represent  the  estimated 
annualized  costs  associated  with  these 


activities.  Table  2  also  includes 
estimates  for  Federal  agencies  that  will 
incur  costs  for  specification  revisions 
and  affirmative  procivement  program 
modification.  More  details  of  the  costs 
associated  with  today's  rule  are 
included  in  the  Economic  Impact 
Analysis. 

With  regard  to  possible  impacts  to 
business,  including  small  businesses, 
there  may  be  both  positive  and  negative 


impacts  to  individual  businesses.  EPA 
anticipates  that  today's  final  rule  will 
provide  additional  oppnirtunities  for 
recycling  businesses  to  begin  supplying 
recovered  materials  to  manufactiirers 
and  products  made  from  recovered 
materials  to  procuring  agencies.  In 
addition,  other  businesses,  including 
small  businesses,  that  do  not  direcdy 
contract  with  procuring  agencies  may  be 
affected  positively  by  the  increased 
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dem^d  for  recovered  materials.  These 
inclime  businesses  involved  in 
materials  recovery  programs  and 
materials  recycling.  Municipalities  that 
run  recycling  programs  are  also 
expected  to  benefit  from  increased 
demand  for  certain  materials  recovered 
from  municipal  solid  waste. 

EPA  is  unable  to  determine  the 
number  of  businesses,  including  small 
businesses,  that  may  be  adversely 
impacted  by  today's  final  rule.  It  is 
possible  that  if  a  business  that  ciurenUy 
supplies  products  to  a  procuring  agency 
uses  virgin  materials  only,  the 
amendments  to  the  CPG  may  reduce  its 
ability  to  compete  for  future  contracts. 
However,  the  amendments  to  the  CPG 
will  not  affect  existing  purchase  orders, 
nor  will  it  preclude  businesses  from 
adapting  their  product  lines  to  meet 
new  specifications  or  solicitation 
requirements  for  products  containing 
recovered  materials.  Thus,  many 
businesses,  including  small  businesses. 
that  market  to  procuring  agencies  have 
the  option  to  adapt  their  product  lines 
to  meet  specifications. 

2.  Product  Cost 

Another  potential  cost  of  today's 
action  is  the  possible  price  differential 
between  an  item  made  with  recovered 
materials  and  an  equivalent  item 
manufactured  using  virgin  materials. 
The  relative  prices  of  recycled  content 
products  compared  to  prices  of 
comparable  virgin  products  vary.  In 
many  cases,  recycled  content  products 
are  less  expensive  than  their  virgin 
counterparts.  In  other  cases,  virgin 
products  have  lower  prices  than 
recycled  content  products.  Many  factors 
can  affect  the  price  of  various  products. 
For  example,  temporary  fluctuations  in 
the  overall  economy  can  create 
oversupplies  of  virgin  products,  leadiiig 
to  a  decrease  in  prices  for  these  items. 
Under  RCRA  section  6002(c),  procuring 
agencies  are  not  required  to  purchase  a 
product  containing  recovered  materials 
if  it  is  only  available  at  an  uiueasonable 
price.  However,  the  decision  to  pay 
more  or  less  for  such  a  product  is  left 
to  the  procuring  agency. 

3.  Summary  of  Benefits 

EPA  anticipates  that  today's  final  rule 
will  result  in  increased  opportunities  for 
recycling  and  waste  prevention  (e.g., 
from  reinking  ribbons  or  repairing 
pallets).  Waste  prevention  can  reduce 
the  nation's  reliance  on  natural 
resources  by  reducing  the  amount  of 
materials  used  in  making  products.  Less 
raw  materials  use  results  in  a 
commensurate  reduction  in  energy  use 
and  a  reduction  iat  the  generation  and 
release  of  air  and  water  pollutants 


associated  with  manufacturing. 
Additionally,  waste  prevention  leads  to 
a  reduction  in  the  environmental 
impacts  of  mining,  harvesting,  and  other 
extraction  processes. 

Recycling  can  effect  the  more  efficient 
use  of  natural  resources.  For  many 
products,  the  use  of  recovered  materials 
in  manufacturing  can  result  in 
significantiy  lower  energy  and  material 
input  costs  than  when  virgin  raw 
materials  are  used;  reduce  the 
generation  and  release  of  air  and  water 
pollutants  often  associated  with 
manufacturing;  and  reduce  the 
environmental  impacts  of  mining, 
harvesting,  and  other  extraction  of 
natural  resources.  For  example, 
according  to  infon^ption  published  by 
the  Steel  Recycling  Institute,  recycling 
one  ton  of  steel  saves  nearly  11  million 
Btus  of  energy;  2,500  lbs.  of  ore;  1,000 
lbs.  of  coal;  and  40  lbs.  of  limestone. 
Recycling  can  also  reduce  greenhouse 
gas  emissions  associated  with 
manufacturing  new  products.  When 
compared  to  landfilling,  recycling  one 
ton  of  high  density  polyethylene,  low 
density  polyethylene,  or  polyethylene 
terephthalate  plastic  can  reduce 
greenhouse  gas  emissions  by  up  to  0.64 
metric  tons  of  carbon  equivalent 
(MTCE).  In  addition  to  conserving  non- 
renewable resotut:es  and  reducing  the 
environmental  impacts  associated  with 
resource  extraction  and  processing, 
recycling  can  also  divert  large  amounts 
of  materials  from  landfills,  conserving 
increasingly  valuable  space  for  the 
management  of  materials  that  truly 
require  disposal. 

By  purchasing  products  made  from 
recovered  materials,  government 
agencies  can  increase  opportunities  for 
realizing  these  benefits.  On  a  national 
and  regional  level,  today's  final  rule  can 
result  in  expanding  and  strengthening 
markets  for  materials  diverted  or 
recovered  through  public  and  private 
collection  programs.  Also,  since  many 
State  and  local  govenunents,  as  well  as 
private  companies,  reference  EPA 
guidelines  when  purchasing  designated 
items,  this  rule  can  result  in  increased 
purchase  of  recycled  products,  locally, 
regionally,  and  nationally  and  provide 
opportunities  for  businesses  engaged  in 
recycling  activities. 

B.  Unfunded  Mandates  Reform  Act  of 
1995  and  Consultation  with  State,  Local, 
and  Tribal  GovemmentB 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (the  Act), 
P.L.  104-4,  which  wa»  signed  into  law 
on  March  22, 1995,  EPA  generally  must 
prepare  a  written  statement  for  rules 
with  Federal  mandates  that  may  result 
in  estimated  costs  to  State,  local,  or 


tribal  govenunents  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  required  for  EPA  rules, 
under  section  205  of  the  Act  EPA  must 
identify  and  consider  alternatives, 
including  the  least  costiy.  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
EPA  must  select  that  alternative,  unless 
the  Administrator  explains  in  the  final 
rule  why  it  was  not  selected  or  it  is 
inconsistent  with  law.  Before  EPA 
establishes  regulatory  reqxiirements  that 
may  significantiy  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  develop  \mder 
section  203  of  the  Act  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  today's  final 
rule  does  not  include  a  Federal  mandate 
that  may  result  in  estimated  annualized 
costs  of  $100  million  or  more  to  either 
State  or  local  governments  in  the 
aggregate,  or  to  the  private  sector.  To  the 
extent  enforceable  duties  arise  as  a 
result  of  this  rule  on  State  and  local 
govenunents,  they  are  exempt  from 
inclusion  as  Federal  inter-governmental 
mandates  if  such  duties  are  conditions 
of  Federal  assistance.  Even  if  they  are 
not  conditions  of  Federal  assistance, 
such  enforceable  duties  do  not  result  in 
a  significant  regulatory  action  being 
imposed  upon  State  and  local 
governments  since  the  estimated 
aggregate  cost  of  compliance  for  them 
are  not  expected  to  exceed,  at  the 
maximum,  $2.6  million  annually.  The 
cost  of  en^rceable  duties  which  may 
arise  as  a  result  of  today's  rule  on  the 
private  sector  are  estimated  not  to 
exceed  $54,000  annually.  Thus,  today's 
rule  is  not  subject  to  the  written 
statement  requirement  in  sections  202 
and  205  of  the  Act. 

The  newly  designated  items  included 
in  the  CPG  may  give  rise  to  additional 
obligations  under  section  6002(i) 
(requiring  procuring  agencies  to  adopt 
affirmative  procurement  program  and  to 
amend  their  specifications)  for  state  and 
local  governments.  As  noted  above,  the 
expense  associated  with  any  additional 
costs  is  not  expected  to  exceed,  at  the 
maximnm,  $2.6  miUion  annually.  In 
compliance  with  E.O.  12875.  which 
requires  the  involvement  of  State  and 
local  govenunents  in  the  development 
of  certain  Federal  regulatory  actions, 
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EPA  conducts  a  wide  outreach  effort 
and  actively  seeks  the  input  of 
representatives  of  state  and  local 
governments  in  the  process  of 
developing  its  guidelines. 

When  EPA  proposes  to  designate 
items  in  the  CPG,  information  about  the 
proposal  is  distributed  to  govenunental 
organizations  so  that  they  can  inform 
their  members  about  the  proposals  and 
solicit  their  conunents.  These 
organizations  include  the  U.S. 
Conference  of  Mayors,  the  National 
Association  of  Counties,  the  National 
Association  of  Towns  and  Townships, 
the  National  Association  of  State 
Purchasing  Officials,  and  the  American 
Association  of  State  Highway  and 
Transportation  Officials.  EPA  also 
provides  information  to  potentially 
affected  entities  through  relevant 
recycling,  solid  waste,  environmental, 
and  industry  publications.  In  addition, 
EPA's  regional  offices  sponsor  and 
participate  in  regional  and  state 
meetings  at  which  information  aboot 
proposed  and  final  designations  of  items 
in  the  CPG  is  presented.  Finally,  EPA 
has  sponsored  buy-recycled  education 
and  outreach  activities  by  organizations 
such  as  the  U.S.  Conference  of  Mayors, 
the  Northeast  Recycling  Council,  the 
Environmental  Defense  Fund,  Keep 
America  Beautiful,  and  the  California 
Local  Government  Commission,  whose 
target  audience  includes  small 
governmental  entities. 

The  requirements  do  not  significantly 
affect  small  governments  because  they 
are  subject  to  the  same  requirements  as 
other  entities  whose  duties  result  from 
today's  rule.  As  discussed  above,  the 
expense  associated  with  any  additional 
costs  to  State  and  local  governments,  is 
not  expected  to  exceed,  at  the 
maximum,  $2.6  million  annually.  The 
requirements  do  not  uniquely  affect 
small  governments  because  they  have 
the  same  abihty  to  purchase  these 
designated  items  as  other  entiBes  whose 
dtities  result  bom  today's  rule. 
Additionally,  use  of  designated  items 
affects  small  govenunents  in  the  same 
manner  as  other  such  entities.  Thus,  any 
applicable  requirements  of  section  203 
have  been  satisfied. 

C.  Impacted  Entities 

RCRA  section  6002  applies  to 
procuring  agencies  that  use  at  least  a 
portion  of  Federal  funds  to  procure  over 
$10,000  worth  of  a  designated  product 
in  a  given  year.  EPA  estimates  that  this 
rule  would  apply  to  35  Federal  agencies, 
all  56  states  and  territories  and  1,900 
local  governments.  EPA  calculated  the 
number  of  local  entities  that  would  be 
impacted  based  on  information 
regarding  the  amount  of  Federal  funds 


that  are  dispersed  to  specific  counties. 
In  addition,  EPA  assumed  that  1,000 
contractors  may  be  affected.  A 
description  of  this  information  is 
provided  in  the  Economic  Impact    . 
Analysis  for  today's  rule. 

D.  Regulatory  Flexibility  Act  and  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act,  provides  that,  whenever 
an  agency  promulgates  a  final  rule 
under'5  U.S.C.  553,  after  being  required 
by  that  section  or  any  other  law  to 
public  a  general  notice  of  prpposed 
rulemaking,  the  agency  must  prepare  a 
final  regulatory  flexitJility  analysis 
(FRFA).  The  agency  must  prepare  an 
FRFA  for  a  final  rule  imless  the  head  of 
the  agency  certifies  that  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Administrator  is  today  certifying, 
pursuant  to  section  605(b)  of  the  RFA, 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  Agency  did  not  prepare 
an  FRFA. 

The  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  The  RFA  defines 
"small  entity"  to  mean  a  small  business, 
small  organization  or  small 
governmental  jurisdiction.  EPA's  action 
today  in  designating  12  new  items  that 
are  or  may  be  produced  with  recovered 
materials  content  may  establish 
requirements  applicable,  in  some  cases, 
to  small  governmental  jurisdictions  and 
small  businesses. 

In  the  case  of  small  entities  which  are 
small  governmental  jvuisdictions,  EPA 
has  concluded  that  the  rule  will  not 
have  a  significant  economic  impact 
EPA  concluded  that  no  small 
government  with  a  population  of  less 
than  50,000  is  likely  to  incur  costs 
associated  with  the  designation  of  the 
12  items  because  it  is  improbable  that 
such  jurisdictions  will  purchase  more 
than  $10,000  of  any  designated  item. 
Consequently,  section  6002  would  not 
apply  to  their  purchases  of  designated 
items.  Moreover,  there  is  no  evidence 
that  complying  with  the  requirements  of 
section  6002  would  impose  significant 
additional  costs  on  the  small 
governmental  entity  to  comply  in  the 
event  that  a  small  governmental 
jurisdiction  purchased  more  than 
$10,000  worth  of  a  designated  item. 
This  is  the  case  because  in  many 
instances  items  with  recovered 
materials  content  may  be  less  expensive 


than  items  produced  from  virgin 
material.  ^ 

Similarly,  EPA  has  concluded  that  the 
economic  impact  on  small  entities  that 
are  small  businesses  would  not  be 
significant.  The  CPG  applies  to  small 
businesses  that  are  "procuring 
agencies."  The  potential  economic 
impact  of  the  CPG  on  small  businesses 
that  are  "procuring  agencies"  is 
minimal. 

RCRA  section  6002  applies  to  a 
contractor  with  a  Federal  agency  (or  a 
state  or  local  agency  that  is  a  procuring 
agency  under  Section  6002)  when  the 
contractor  is  purchasing  a  designated 
item,  is  using  Federal  money  to  do  so, 
and  exceeds  the  $10,000  threshold. 
There  is  an  exception  for  purchases  that 
are  "incidental  to"  the  pur]>oses  of  the 
contract,  i.e.,  not  the  direct  result  of  the 
funds  disbursement.  For  example,  a 
courier  service  contractor  is  not 
required  to  purchase  re-refined  oil  and 
retread  tires  for  its  fleets  because 
purchases  of  these  items  are  incidental 
to  the  purpose  of  the  contract. 
Therefore,  as  a  practical  matter,  there 
would  be  very  limited  circumstances 
when  a  contractor's  status  as  a 
"procuring  agency"  for  section  6002 
purposes  would  impose  additional  costs 
on  the  contractor.  Thus,  for  example,  if 
the  State  or  Federal  agency  is 
contracting  with  a  supplier  to  obtain  a 
designated  item,  then  the  cost  of  the 
designated  item  (and  any  associated 
costs  of  meeting  section  6002 
requirements)  to  the  supplier 
presumably  will  be  fully  recovered  in 
the  contract  price.  Any  costs  to  small 
businesses  that  are  "procuring  agencies" 
(and  subject  to  section  6002)  are  likely 
to  be  insubstantial.  Even  if  a  small 
business  is  required  to  purchase  other 
items  with  recovered  materials  content, 
such  items  may  be  less  expensive  than 
items  with  virgin  content. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  §  605(b),  I  hereby  certify  that 
today's  designations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Because  today's  action  does  not  impose 
significant  new  burdens  on  small 
entities,  this  rule  does  not  require  a  final 
regulatory  flexibility  analysis. 

The  basis  for  EPA's  conclusions  that 
today's  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  is  described  in  greater  detail  in 
the  "Economic  Impact  Analysis"  for  the 
rule  which  is  located  is  the  RCRA 
public  docket. 
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While  not  a  factor  relevant  to 
determining  whether  the  rule  will  have 
a  significant  impact  for  RFA  purposes, 
EPA  believes  that'the  effect  of  today's 
rule  would  be  to  provide  positive 
opportunities  to  businesses  engaged  in 
recycling  and  the  manufacture  of 
recycled  products.  Purchase  and  use  of 
recycled  products  by  procuring  agencies 
increase  demand  for  these  products  and 
result  in  private  sector  development  of 
new  technologies,  creating  business  and 
employment  opportunities  that  enhance 
local,  regional,  and  national  economies. 
Technological  innovation  associated 
with  the  use  of  recovered  materials  can 
translate  into  economic  growth  and 
increased  industry*  competitiveness 
worldwide,  thereby,  creating 
opportunities  for  small  entities. 

Vm.  Supportuig  Information  and 
Accewing  Internet 

The  index  of  supporting  materials  for 
today's  final  CPG  U  is  available  in  the 
RCRA  Information  Center  (RIG)  and  on 
the  Internet.  The  address  and  telephone 
number  of  the  RIG  are  provided  in 
ADDRESSES  above.  The  index  and  the 
following  supporting  materials  are 
available  in  the  RIG  and  on  the  Internet: 

"Final  CPG  D/RMAN  U  Background 
Document."  U.S.  EPA,  Office  of  Solid 
Waste  and  Emergency  Response, 
September  1997. 

Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only: 

"Economic  Impact  Analysis  for  the 
Final  Comprehensive  Procurement 
Guideline  n,"  U.S.  Environmental 
Protection  Agency,  August  1997. 

"Ex  Parte  Meeting  Notes.  Meeting 
Between  U.S.  Environmental  Protection 
Agency  and  National  Paint  &  Coatings 
Association.  June  17. 1997." 

"Letter  to  Dana  F.  Arnold.  U.S. 
Environmental  Protection  Agency,  from 
National  Paint  &  Coatings  Association, 
July  28.  1997." 

'Telephone  Notes,  Testing  of 
Reprocessed/consolidated  Latex  Paint. 
Between  Dtma  Arnold,  U.S. 
Environmental  Protection  Agency  and 
Sue  Drozdz,  Army  Corps  of  Engineers. 
May  19, 1997." 

"National  Association  of  State 
Pxirchasing  Officials.  1996-1997 
Membership  Roster." 

Follow  these  instructions  to  access 
the  information  electronically: 

WWW:  http://www.epa.gov/epaoswer/ 

non-hw/index.htm#procure. 
FTP:  ftp.epa/gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer. 


IX.  Submission  to  Congress  and  the 
General  Accounting  OGBce 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  nde  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

UM  of  Subjects  in  40  OH  Part  247 

Environmental  protection, 
Channelizers,  Consolidated  latex  paint. 
Construction  products.  Delineators, 
Flexible  delineators,  Garden  hose. 
Garden  edging.  Government 
procurement.  Laminated  paperboard, 
Landscaping  products.  Latex  paint. 
Lawn  edging.  Office  products.  Pallets, 
Park  and  recreation  products,  Parking 
stops.  Plastic  fencing.  Printer  ribbons. 
Procurement  guidelines.  Recycling, 
Reprocessed  latex  paint,  Restroom 
dividers/partitions.  Shower  dividera/ 
partitions.  Soaker  hose.  Structural 
fiberboard.  Temporary  traffic  control 
devices.  Transportation  products. 

Dated:  October  8. 1997. 
Carol  M.  BrowDer, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  tide  40  ,  chapter  I  of  the  Code 
of  Federal  Regulations,  part  247,  is 
amended  as  set  forth  below. 

PART  247— COMPREHENSIVE 
PROCUREMENT  QUIOEUNE  FOR 
PRODUCTS  CONTAINING 
RECOVERED  MATERIALS 

1.  The  authority  citation  for  part  247 
continues  to  read  as  follows: 

Authority:  24  U.S.C.  6912(a)  and  6962; 
E.O.  12873,  58  FR  54911. 

2.  In  §  247.2,  paragraph  (d)  is  added 
to  read  as  follows: 

1247.2    AppHcal)illty. 

*        •        •        •        * 

(d)  RCRA  section  6002(c)(1)  requires 
procuring  agencies  to  proctue 
designated  items  composed  of  the 
highest  percentage  of  recovered 
materials  practicable,  consistent  with 
maintaining  a  satisfactory  level  of 
competition,  considering  such 
guidelines.  Prooiring  agencies  may 
decide  not  to  procure  such  items  if  they 
are  not  reasonably  available  in  a 
reasonable  period  of  time;  £ail  to  meet 
reasonable  performance  standards;  or 
are  oidy  available  at  an  umeasonable 
price. 


3.  In  §  247.3,  the  following  definitions 
are  added  alphabetically: 

f247.3    Definitions. 

•  •        •        •        • 

Channelizers  means  highly  visible 
barrels  or  drums  that  can  be  p>o8itioned 
to  direct  traffic  through  detours; 

Delineator  means  a  highly  visible 
pavement  marker  that  can  be  positioned 
to  direct  traffic  or  define  boundaries; 

•  •        •        •        • 

Flexible  delineator  means  a  highly 
visible  marker  that  can  be  pKJsitioned  to 
direct  traffic  or  define  boundaries  and 
that  will  flex  if  struck  by  a  vehicle  to 
prevent  damage  to  the  vehicle  or  the 
delineator; 

•  •        •        •        • 

Garden  hose  means  a  flexible  tubing 
that  conducts  water  to  a  si>ecific 
location; 


Latex  paint  means  a  water-based 
decorative  or  protective  covering  having 
a  latex  binder. 

Lawn  edging  means  a  barrier  used 
between  lawns  and  landscaped  areas  or 
garden  beds  to  prevent  grass  roots  or 
weeds  from  spreading  to  the  landscaped 


Pallet  means  a  portable  platform  for 
storing  or  moving  cargo  or  freight; 

*  •        •        •        • 

Parking  stop  means  a  barrier  used  to 
mark  parking  spaces  and  keep  parked 
vehicles  from  rolling  beyond  a 
designated  parking  area; 

•  •        •        •        • 

Plastic  fencing  means  a  barrier  with 
an  open-weave  pattern  that  can  be  used 
to  control  drifting  snow  or  sand  by 
restricting  the  force  of  wind  and  to 
provide  a  warning  or  barrier  in 
construction  and  other  areas; 

•  •        •        •        • 

Printer  ribbon  means  a  nylon  £abric 
designed  to  hold  ink  and  used  in  dot 
matrix  and  other  types  of  impact 
printers; 

*  *        *        •        • 

Restroom  divider/partition  means  a 
barrier  used  to  provide  privacy  in  public 
restroom  facilities; 


Shower  divider/partition  means  a 
water-proof  barrier  used  to  provide 
privacy  in  public  shower  facilities; 

Soaker  hose  means  a  perforated 
flexible  tubing  that  is  used  to  deliver 
genUe  irrigation  to  plants; 
•        •        •        *        • 

4.  Section  247.12  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 
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f  247.1 2    Construction  products. 

(f)  Shower  and  restroom  dividers/ 
partitions  containing  recovered  plastic 
or  steel. 

(g)(1)  Consolidated  latex  paint  used 
for  covering  graffiti:  and 

(2)  Reprocessed  latex  paint  used  for 
interior  and  exterior  architectural 
applications  such  as  wallboard,  ceilings, 
and  trim;  gutter  boards;  and  concrete, 
stucco,  masonry,  wood,  and  metal 
surfaces. 

5.  Section  247.13  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraphs  (b),  (c).  (d),  and  (e)  to  read 
as  follows: 

1247.13    Transportation  products. 

•        •        •        •        • 


(b)  Parking  stops  made  from  concrete 
or  containing  recovered  plastic  or 
rubber. 

(c)  Channelizers  containing  recovered 
plastic  or  rubber. 

(d)  Delineators  containing  recovered 
plastic,  rubber,  or  steel. 

(e)  Flexible  delineators  containing 
recovered  plastic. 

6.  Section  247.14  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 


1247.14 


Psfkand  recrsaUon  products. 


(b)  Plastic  fencing  containing 
recovered  plastic  for  use  in  controlling 
snow  or  sand  drifting  and  as  a  -warning/ 
safety  barrier  in  construction  or  other 
applications. 

7.  In  §  247.15,  new  paragraphs  (c)  and 
(d)  are  added  to  read  as  follows: 


1247.15    Landscaping  products. 

*        •        •        •        • 

(c)  Garden  and  soaker  hoses 
containing  recovered  plastic  or  rubber. 

(d)  Lawn  and  garden  edging 
containing  recovered  plastic  or  rubber. 

8.  In  §  247.16,  new  paragraphs  (f)  and 
(g)  are  added  to  read  as  follows: 


S  247.16    Non-paper  offics  products. 

•        •        •        •        • 

(f)  Printer  ribbons. 

(g)  Plastic  envelopes. 

9.  Section  247.17  is  revised  to  read  as 
follows: 

f  247.17    MIsceHaneous  products. 

(a)  Pallets  containing  recovered  wood, 
plastic,  or  paperboard. 

(b)  (Reserved) 

(FR  Ooc.  97-29734  Filed  11-12-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

[SWH-FRL-S9(»-71 

Recovered  Materials  Advisory  Notice  II 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Availability  of  Final 
Document. 

SUMMARY:  The  Environmental  Protection 
Agency  is  providing  notice  of  the 
availability  of  the  final  Recovered 
Materials  Advisory  Notice  11  (RMAN  II) 
and  supporting  materials.  The  final 
RMAN  n  contains  EPA's 
recommendations  for  purchasing  12 
items  designated  in  the  final 
Comprehensive  Procurement  Guideline 
n.  which  is  published  elsewhere  in 
today's  Federal  Register.  This  action 
will  promote  recycling  by  using 
government  purchasing  to  expand 
markets  for  recovered  materials.  Under 
section  6002  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
EPA  designates  items  that  are  or  can  be 
made  with  recovered  materials  and 
provides  recommendations  for  the 
procurement  of  these  items.  The  12 
items  for  which  EPA  is  making 
recommendations  are  shower  and 
restroom  dividers/partitions, 
consolidated  and  reprocessed  latex 
paint  for  specified  uses,  parking  stops, 
channelizers,  delineators,  flexible 
delineators,  plastic  fencing  for  specified 
uses,  garden  and  soaker  hoses,  lawn  and 
garden  edging,  printer  ribbons,  plastic 
envelopes,  and  pallets.  The  final  RMAN 
n  contains  recommended  recovered 
materials  content  levels  for  these  items 
and  other  purchasing  recommendations. 
In  addition,  today's  final  RMAN  n 
clarifies  recommendations  for  floor  tiles 
previously  made  in  a  May  1,  1995 
RMAN  (60  FR  21392). 
EFFECTIVE  DATES:  The  recommendations 
for  purchasing  the  12  newly-designated 
items  are  effective  November  13,  1998. 
The  clarifications  to  the 
recommendations  for  purchasing  floor 
tiles  are  effective  upon  publication. 
ADDRESSES:  The  public  docket  for  this 
notice  is  Docket  F-97-CP2F-FFFFF. 
Documents  related  to  today's  notice  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC).  which  is 
located  at  U.S.  Environmental 
Protection  Agency,  Crystal  Gateway 
One.  1235  Jefferson  Davis  Highway. 
Ground  Floor,  Arlington,  VA  22202.  The 
RIC  is  open  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  fbr 
Federal  holidays.  To  review  docket 
materials,  it  is  recommended  that  the 
public  make  an  appointment  by  railing 


(703)  603-9230.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  $0.15/page.  The 
index  and  some  supporting  materials 
are  available  electronically.  See  Section 
V  of  the  "Supplementary  Information" 
section  below  for  information  on 
accessing  the  documents  electronically. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  procurement  guidelines 
information:  RCRA  Hotline  at  (800) 
424-9346.  TDD  (800)  553-7672  (hearing 
impaired)  or,  in  the  Washington.  DC 
area  at  (703)  412-9810  or  TDD  (703) 
412-3323. 

Technical  information  on  individual 
item  recommendations:  For  paper  and 
paper  products,  vehicular  products, 
construction  products,  non-paper  office 
products,  and  pallets:  Dana  Arnold, 
(703)  306-7279:  for  landscaping 
products,  transportation  products,  and 
park  and  recreation  products:  Teny 
Grist,  (703)  308-7257. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 
I.  Authority 
n.  Background 
in.  Definitions 

IV.  Agency's  Response  to  Comments 

A.  Ink  Jet  Cartridges 

B.  Comments  on  Other  Items 

V.  Supporting  Information  and  Accessing 

Internet 

I.  Authority 

The  Recovered  Materials  Advisory 
Notice  n  (RMAN  U)  is  published  under 
the  authority  of  sections  2002(a)  and 
6002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation 
and  Recovery  Act  of  1976  (RCRA),  as 
amended,  42  U.S.C.  6912(a)  and  6962; 
and  Executive  Order  12873  (58  FR 
54911,  October  22, 1993). 

n.  Background 

Section  6002  of  RCRA  establishes  a 
Federal  buy-recycled  program.  RCRA 
section  6002(e)  requires  EPA  to  (1) 
designate  items  that  are  or  can  be 
produced  with  recovered  materials  and 
(2)  prepare  guidelines  to  assist 
procuring  agencies  in  complying  with 
affirmative  procurement  requirements 
set  forth  in  paragraphs  (c),  (d),  and  (i)  of 
section  6002.  Once  EPA  has  designated 
an  item,  section  6002  requires  that  any 
procuring  agency  using  appropriated 
Federal  funds  to  procure  that  item  must 
purchase  it  containing  recovered 
materials  to  the  maximum  extent 
practicable.  For  \iie  purposes  of  RCRA 
section  6002,  procuring  agencies 
include  the  following:  (1 )  any  Federal 
agency:  (2)  any  State  or  local  agencies 
using  appropriated  Federal  funds  for  a 
procurement:  and  (3)  any  contractors 


with  these  agencies  (with  respect  to 
work  performed  under  the  contract). 
The  requirements  of  section  6002  apply 
to  such  procuring  agencies  only  when 
procuring  a  designated  item  where  the 
price  of  the  item  exceeds  $10,000  or 
when  the  quantity  of  the  item,  or 
functionally  equivalent  items, 
purchased  in  the  previous  year 
exceeded  $10,000. 

Executive  Order  12873  (58  FR  54911, 
October  22,  1993)  directs  EPA  to 
designate  items  in  a  Comprehensive 
Procurement  Guideline  (QfG)  and 
publish  guidance  that  contains  EPA's 
recommended  recovered  materials 
content  levels  for  the  designated  i^ms 
in  Recovered  Materials  Advisory 
Notices  (RMAN).  The  Executive  Order 
further  directs  EPA  to  update  the  CPG 
annually  and  the  RMAN  periodically  to 
reflect  changes  in  market  conditions. 
EPA  codifies  the  CPG  designations  in 
the  Code  of  Federal  Regulations  (CFR), 
but,  because  the  recommendations  are 
guidance,  the  RMAN  is  not  codified  in 
the  CFR.  This  process  enables  EPA  to 
make  timely  revisions  to  its 
recommendations  in  response  to 
changes  in  a  product's  availability  or 
recovered  materials  content. 

EPA  issued  the  CPG  I  and  RMAN  I  on 
May  1,  1995  (60  FR  21370  and  21386. 
respectively).  CPG  I  designated  19  items 
and  consolidated  five  previous  item 
designations  made  in  earlier  EPA 
pnxnirement  guidelines,  and  RMAN  I 
recommended  purchasing  practices  for 
these  24  items.  On  November  7.  1996. 
EPA  published  CPG  U  (61  FR  57747), 
which  proposed  to  designate  an 
additional  13  items.  EPA  concurrently 
published  a  draft  RMAN  11  (61  FR 
57759).  The  13  items  proposed  for 
designation  were:  shower  and  restroom 
dividers,  latex  paint,  parking  stops, 
channelizers,  delineators,  flexible 
delineators,  snow  fencing,  garden  and 
soaker  hoses,  lawn  and  garden  edging, 
printer  ribbons,  ink  ]et  cartridges, 
plastic  envelopes,  and  pallets.  The  draft 
RMAN  n  also  provided  clarification  of 
EPA's  1995  recommendations  for 
purchasing  floor  tiles  containing 
recovered  materials.  In  today's  final 
RMAN  n.  EPA  is  publishing 
recommendations  for  12  of  the  13  items, 
as  well  as  the  floor  tiles  clarification. 
For  reasons  discussed  in  subsection  A 
below.  EPA  has  decided  not  to  designate 
ink  jet  cartridges  and,  therefore,  is  not 
publishing  draft  recommendations  for 
purchasing  this  item. 

EPA.  once  again,  wants  to  stress  that 
the  recommendations  in  its  RMAN  are 
just  that — recommendations  and 
guidance  to  procuring  agencies  in 
fulfilling  their  obligations  under  section 
6002.  The  designation  of  an  item  as  one 
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that  is  or  can  be  manufactured  with 
recovered  materials  and  the  inclusions 
of  recommended  content  levels  fbr  an 
item  in  an  RMAN  do  not  compel  the 
procurement  of  an  item  when  it  is  not 
smtable  for  an  agency's  intended 
purpose.  Section  6002  is  explicit  in  this 
regard  when  it  authorizes  a  procuring 
agency  not  to  procure  a  designated  item 
which  "fiails  to  meet  the  performance 
standards  set  forth  in  the  applicable 
specification  or  fails  to  meet  the 
reasonable  performance  standards  of  the 
procuring  agencies."  Section  6002(1)(B), 
42  U.S.C.  6962(c)(B). 

Thus,  for  example,  in  the  final  CPG  11 
puUished  elsewhere  in  today's  Federal 
Register,  EPA  is  designating  shower  and 
restroom  dividers/ptutitions  as  items 
that  are  or  can  be  produced  with 
recovered  materials.  The  Agency's 
research  shoMrs  that  these  items  are 
available  in  either  steel  or  plastic 
containing  recovered  materials. 
However,  the  mere  fact  that  these  items 
are  available  containing  recovered 
materials  does  not  require  the 
procurement  of  steel  or  plastic  dividers/ 
partitions  in  every  circumstance.  The 
choice  of  appropriate  materials  used  in 
construction  remains  Mrith  building 
engineers  and  architects.  The  effiact  of 
designation  (and  section  6002)  is  simply 
to  require  the  purchase  of  items  with 
recovered  materials  where  consistent 
with  the  purpose  for  which  the  item  is 
to  be  used.  Procuring  agencies  remain 
free  to  procure  dividers/[>artitions  made 
of  materials  other  than  steel  or  plastic 
(e.g.,  wood)  where  the  design 
specifications  call  for  other  materials. 

m.  Definitions 

Today's  final  RMAN  H  recommends 
postconsumer  or  recovered  materials 
content  levels  at  which  EPA  believes  the 
designated  items  are  generally  available. 
For  shower  and  restroom  dividers/ 
partitions,  plastic  fencing,  lawn  and 
garden  ed^ng,  and  plastic  envelopes, 
the  RMAN  II  recommends  two-part 
content  levels — a  postconsumer 
recovered  materials  component  and  a 
total  recovered  materials  component.  In 
these  instances,  EPA  found  that  both 
types  of  materials  were  being  used  to 
manufacture  these  products. 
Recommending  only  postconsumer 
content  levels  would  be  contrary  to  the 
RCRA  mandate  to  maximize  the  use  of 
recovered  materials  because  it  would 
fail  to  acknowledge  the  contribution  to 
solid  waste  management  made  by 
manufacturers  using  other  recovered 
materials  as  feedstock.  The  terms 
"recovered  materials"  and 
"postconsumer  materials"  are  defined 
in  the  CPG  at  40  CFR  247.3.  These 
definitions  are  repeated  in  this  notice  as 


a  reference  for  the  convenience  of  the 
reader. 

Postconsumer  materials  mean*  a  material 
or  finished  product  that  has  aerved  its 
intended  and  use  and  has  been  diverted  or 
recoveied  from  waste  destined  for  disposal, 
having  completed  its  life  as  a  consumer  item. 
Postconsumer  material  is  part  of  the  broader 
category  of  recovered  materials. 

Recovered  materials  means  waste  materials 
and  bjrproducts  which  have  been  recovered 
or  diverted  from  solid  waste,  but  such  term 
does  not  include  those  materials  and 
byproducts  generated  from,  and  commonly 
used  within  an  original  manufacturing 
process. 


ly.  Agency's  Re^onae  to  Public 
Commento 

A.  InkJet  Cartridges 

EPA  received  comments  opposing  the 
proposed  designation  of  ink  jet 
cartridges.  These  comments  raised  solid 
waste,  performance,  quality, 
availability,  and  patent  and  trademark 
concerns.  After  considering  the 
information  submitted  by  commenters, 
EPA  tentatively  concluded  that  there 
was  insufficient  evidence  to  support  a 
designation  of  ink  jet  cartridges  at  this 
time.  On  April  14, 1997,  EPA  published 
a  Notice  of  Date  Availability  in  the 
Federal  Regiatv  (62  FR  18072)  in  order 
to  notify  interested  parties  of  the 
tentative  decision  not  to  designate  ink 
jet  cartridges,  summarize  the 
information  available  to  the  Agency, 
and  request  further  ptiblic  comment 

EPA  received  only  two  responses  to 
the  April  14  notice— one  from  a  vendor 
of  ink  jet  refilling  equipment  and 
additional  information  from  one  of  the 
original  commenters.  The  vendor 
appears  to  have  promising  technology 
for  resolving  many  of  the  performance 
and  solid  waste  issues  raised  by 
commenters.  The  vendor  did  not. 
however,  submit  sufficient  information 
to  change  EPA's  earlier  conclusion  that 
there  is  insufficient  information  to 
support  designating  ink  jet  cartridges  at 
this  time.  Therefore,  EPA  is  not 
designating  ink  jet  cartridges  in  the  final 
CPG  n  published  elsewhere  in  today's 
Federal  Register.  EPA  also  is  deleting 
the  recommendations  for  purchasing  ink 
jet  cartridges  from  today's  final  RMAN 
n.  EPA  will  continue  to  monitor 
developments  in  ink  jet  cartridge  and 
refilling/remanufactuiring  technology 
and  will  consider  designating  ink  jet 
cartridges  in  the  future. 

B.  Comments  on  Other  Items 

EPA  received  only  a  fisw  comments  on 
the  draft  RMAN  II.  One.commenter 
recommended  that  EPA  refer  to  shower 
and  restroom  dividers  as  "dividers/ 
partitions."  After  researching  common 


industry  terminology.  EPA  revised  the 
term  in  the  final  CPG  II  and  is  using  the 
term  "dividers/partitions"  in  today's 
final  RMAN  n. 

Commenters  also  recommended 
revistons  to  the  recovered  materials 
content  recommendations  for  steel 
shown  and  restrtMm  cyvidets,  white 
and  other  light-colored  reprocessed 
latex  paints,  and  plastic  pallets.  Based 
on  the  information  provided  by  these 
commenters  and  additional  research, 
EPA  revised  the  recommendations  for 
these  items  in  today's  final  RMAN  IL 
EPA  revised  the  steel  content 
recommendations,  added  content  ^ 

recommendations  for  white  and  other 
light-colored  reprocessed  latex  paint, 
and  distinguished  between  plastic 
lumber  pallets  and  thermoset  plastic 
pallets  in  recommending  content  levels 
fbr  plastic  pallets. 

In  addition,  in  the  final  CPG  n 
published  in  the  final  rules  section  of 
today's  Federal  Register.  EPA  revised 
the  latex  paint  designation  from  the 
broad  category  "latex  paint"  to  a  more 
specific  designation  of  "consolidated 
latex  paint  used  fbr  covering  graffiti  and 
reprocessed  latex  paint  used  for  interior 
and  exterior  architectural  applications 
such  as  wallboard.  ceilings,  and  trim; 
gutter  boards;  and  concrete,  stucco, 
masonry,  wood,  and  metal  surfaces." 
Because  the  more  specific  designation 
includes  the  applications  that  EPA 
previously  had  recommended  in  the 
draft  RMAN  n.  EPA  has  deleted  those 
recommendations  from  Section  C-7  of 
the  final  RMAN  0.  EPA  also  added  a 
note  to  the  teble  of  recommmded 
content  levels  for  reprtKessed  and 
consolidated  latex  paint  informing 
agencies  that  the  recommendations 
applied  to  reprocessed  and  consolidated 
latex  paints  used  for  the  designated 
applications. 

Similarly,  in  today's  final  CPG  II.  EPA 
revised  the  snow  fencing  designation  to 
"plastic  fencing  containing  recovered 
plastic  for  use  in  controlling  snow  or 
sand  drifting  and  as  a  waming/safiBty 
barrier  in  construction  or  other 
applications."  In  the  final  RMAN  II, 
EPA  added  information  about 
specifications  for  plastic  fencing  used 
for  warning  and  safety  barriers. 

Commenters  also  provided  additional 
information  about  specifications  and 
available  sources  of  the  designated 
products.  These  comments  have  been 
incorporated  into  today's  final  RMAN  IL 

A  summary  of  all  of  the  comments 
and  the  Agency's  response  are  provided 
in  the  document  entitled  "Final  CPG  U/ 
RMAN  n  Background  Document."  A 
copy  of  this  docimient  has  been  placed 
in  the  docket  for  the  final  RMAN  II.  See 
ADDRESSES  above  for  information 
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about  reviewing  documents  in  the 
public  docket. 

V.  Supportiiig  Information  and 
Accessing  Internet 

The  index  of  supporting  materials  for 
today's  final  RMAN  n  is  available  in  the 
RCRA  Information  Center  (RIC)  and  on 
the  Internet.  The  address  and  telephone 
number  of  the  RIC  are  provided  in 
ADDRESSES  above.  The  index  and  the 
following  supporting  materials  are 
available  on  the  Internet: 

"Final  CPG  n/RMAN  U  Background 
Dociunent,"  U.S.  EPA.  Office  of  Solid 
Waste  and  Emergency  Response, 
September  1997. 

Copies  of  the  following  supporting 
materials  are  available  for  viewing  at  the 
RIC  only: 

"Ex  Parte  Meeting  Notes,  Meeting 
Between  U.S.  Environmental  Protection 
Agency  and  National  Paint  &  Coatings 
Association,  June  17,  1997." 

"Letter  to  Dana  F.  Arnold.  U.S. 
Environmental  Protection  Agency,  from 
National  Paint  ft  Coatings  Association, 
July  28,  1997." 

Follow  these  instructions  to  access 
the  information  electronically: 
WWW:  http://www.epa.gov/epao8wer/ 

non-hw/index.htm#iprocure. 
FTP:  ftp.epa/gov 
Login:  anonymous 
Password:  your  Internet  address 
Files  are  located  in  /pub/epaoswer. 

Dated:  October  8, 1997. 
Carol  M.  Browaer, 

Adminutrator. 

RecoTBTed  Materials  Advisory  Notice  If 

The  following  repr^ents  EPA's 
recommendations  to  procuring  agencies 
for  purchasing  the  items  designated 
today  in  the  Comprehensive 
Procurement  Guideline  n  in  compliance 


with  section  6002  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
These  recommendations  are  intended  to 
be  used  in  conjunction  with  the  RMAN 
issued  on  May  1,  1995  (60  FR  21386) 
and  the  Paper  Products  RMAN  issued 
on  May  29,  1996  (61  FR  26985).  Refer 
to  the  May  1,  1995  RMAN  for 
definitions,  general  recommendations 
for  affirmative  procurement  programs, 
and  recommendations  for  previously 
designated  items. 
Contents 

L  General  Recommendations 
H.  Specific  Recommendations  for 
Ptociuviiient  of  Designated  Items 

Part  C — Construction  Products 

Section  C-5 — Floor  Tiles  and  Patio  Blocks 

Containing  Recovered  Plastic  or  Rubber 
Section  C-6 — Shower  and  Restroom 

Dividers/Partitions  Containing 

Recovered  Plastic  or  Steel 
Section  G-7 — Reprocessed  and  Consolidated 

Latex  Paints  for  Specified  Uses 

Part  D — Transportation  Products 

Section  D-2 — Parking  Stops  Made  firom 

Concrete  or  Containing  Recovered  Plastic 
or  Rubber 

Section  CV-3 — Channelizen,  Delineators,  and 
Flexible  Delineators  Contaimng 
Recovered  Plastic,  Rubber,  or  Steel 

Part  E — Park  and  Recreation  Products 

Section  E-2 — Plastic  Fencing  Containing 
Recovered  Plastic  for  Specified  Uses 

Part  F — Landscaping  Products 

Section  F-3 — Garden  and  Soaker  Hoses 
Containing  Recovered  Plastic  or  Rubber 

Section  F— 4 — Lawn  and  Garden  Edging 
Containing  Recovered  Plastic  or  Rubber 

Part  G— Non-Paper  Office  ProducU 

Section  G-6 — Printer  Ribbons 
Section  G-7 — Plastic  Envelopes 

Part  H — Miscellaneous  Products 

Section  H-1 — Pallets  Containing  Recovered 
Wood.  Plastic,  or  Paperboard 


L  General  ReccHiuiiendatioDa 

(See  the  May  1, 1995  RMAN  for  EPA's 
general  recommendations  for 
definitions,  specifications,  and 
affirmative  procurement  programs.) 

n.  Specific  Recommendatioiis  for 
PnKnirement  of  Designated  Items 

(See  the  May  1, 1995  RMAN  and  the 
May  29, 1996  Paper  Products  RMAN  for 
recommendations  for  purchasing 
previously-designated  items.) 

Part  C — Construction  Products 

Note:  Rsfsr  to  Section  E-2 — Plastic  Fencing 
Containing  Recovered  Plastic  for  Specified 
Uses  and  to  Part  F — Landscaping  Ftoducts  • 
for  additional  items  that  can  be  used  in 
construction  applications. 

Section  C-5 — Floor  Tiles  and  Patio 
Blocks  Containing  Recovered  Plastic  or 
Rubber 

Note:  Table  C-5  contains  a  clarification  of 
EPA's  recommendations  for  floor  tiles.  Table 
C-5  originally  was  published  in  the  May  1, 
1995  RMAN  and  contained  EPA's 
recommendations  for  patio  blocks,  as  well  as 
recommendations  for  floor  tiles.  For  the 
convenience  of  procuring  agencies  and  other 
interested  parties,  EPA  is  republishing  all  of 
Section  C-5,  including  Table  C-5,  with  both 
the  floor  tiles  and  patio  blocks 
reconunendations.  Readers  should  note  that 
no  change  has  been  made  to  the 
recommendations  for  patio  blocks. 

Preference  Program:  EPA 
recommends  that,  based  on  the 
recovered  materials  content  levels 
shown  in  Table  C-5,  procuring  agencies 
establish  miniTniim  content  standards 
for  use  in  purchasing  floor  tiles  and 
patio  blocks.  The  recommended  use  of 
floor  tiles  containing  recovered 
materials  is  limited  to  the  applications 
cited  in  Table  C-5. 


Table  C-5.— Recommended  Recovered  Materials  Content  Levels  for  Floor  Tiles  and  Patio  Blocks 

Containing  Recovered  Plastic  or  Rubber 


Product 

Material 

Posteonsumer 

materials 

(%) 

Total  recov- 
ered materiats 
content 
(*.) 

Palk)  Btacks -.. 

Rubber  or  rubt>er  blends 

Plastic  or  plastic  Blends . 

90-100 
90-100 

90-100 

Floor  Tites  (heavy  duty/commeraal  use)  

Plastic „ „. 

90-100 

Notes:  The  use  of  floor  tiles  with  recovered  materials  content  may  be  appropriate  only  fcx  specialty  purpose  uses  (e.g.,  raised,  open-web  tiles 
for  drainage  on  sc^ool  kitc^en  flooring).  Sucti  specialty  purpose  uses  involve  limited  flooring  areas  wtWe  grease,  tar,  snow,  ice,  wetness  or  simi- 
lar sut)stances  or  conditions  are  likely  to  be  present.  Thus,  EPA  hes  no  recovered  materials  content  level  recommendations  for  floor  tiles  made 
with  recovered  matenals  for  starxlard  office  or  nrore  general  purpose  uses. 

The  recommended  recovered  matenals  content  levels  are  t>ased  on  dry  weigfit  of  tfie  raw  materials,  exdustve  of  any  additives  such  as  adhe- 
sivBS,  t)inders.  or  coloring  agent.  EPA's  recommendation  does  not  preclude  agencies  from  purchasirig  floor  tiles  or  patto  blocks  manufactured 
ftom  other  matenals.  II  simply  recommends  ttiat  procuring  agerx:ies,  wtien  purchasing  floor  tiles  or  patk)  bkxks  made  from  rubtwr  or  plastK,  pur- 
chase tt>ese  items  n>ade  from  recovered  materials  wt>en  tf>ese  items  meet  applicable  spedficatkjns  arxj  per1ormarx»  requirements. 
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Section  C-6— Shower  and  Restroom  EKviders/Partitions  Containing  Recovered  Plastic  or  Steel 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  C- 
6,  prtKuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  shower  and  restroom  dividers/partitions. 

Table  C-6.— Recommended  Recovered  Materials  Content  levels  for  Shower  and  Restroom  Dividers/ 

Partitions  Containii^  Recovered  Plastic  or  Steel 


Material 

Posteonsumer 

materials 

(%) 

Total  recovered 

matenals  content 

(%) 

Plastte „ „„ „ ^ _ 

16 
20-100 

20-30 
20-100 

Note:  EPA's  recommendatkxi  does  not  preclude  agerx^ies  frtxn  purchasing  shower  and  restroom  divkters/partitk>ns  manufactured  from  another 
material,  such  as  wood.  It  simply  recommends  that  procuring  agencies,  when  purchasing  shower  and  restroom  dividers/partitions  made  from 
plastic  or  steel,  purchase  these  items  made  from  recovered  materials  when  these  items  meet  appltcable  speoFications  arvj  performance  require- 
ments. 

Specifications:  EPA  recommends  that  procuring  agencies  use  the  following  specifications  when  proctuing  shower 
and  restroom  dividers/partitions: 

(1)  The  American  Institute  of  Architects  (AIA)  has  issued  guidance  for  specifying  construction  materials,  including 
plastic  and  steel  dividers/partitions.  The  AIA  guidance  is  known  throughout  the  construction  industry  as  the  "Masterspec" 
and  is  available  through  the  U.S.  General  Services  Administration  (GSA). 

(2)  U.S.  Army  Corps  of  Engineers'  Guide  Specification  CEGS-10160.  Toilet  Partitions. 

Section  C-7 — Reprocessed  and  Consolidated  Latex  Paints  for  Specified  Uses 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  C- 
7,  prooiring  agencies  establish  minimtim  content  standards  for  use  in  purchasing  reprocessed  and  consolidated  latex 
paints.  , 

Table  C-7.— Recommended  Recovered  Materials  Content  Levels  for  Reprocessed  and  Consoudated  Latex 

Paii^s 


Product 


Posteonsumer 
latex  paint  (%) 


Reprocessed  Latex  Paint 

White,  off-white,  and  pastel  colors  

Grey,  brown,  earthtones,  and  other  dark  colors  . 
Consolidated  latex  paint  


20 
100 


Notes:  EPA's  recommerxiatkMis  apply  to  reprocessed  latex  paints  used  for  interior  and  exterior  architectural  applications  such  as  walltxMrd, 
ceilings,  andjrim;  gutter  t>oards;  and  concrete,  stucco,  masonry,  wood,  and  metal  surfaces,  and  to  consolidated  latex  paints  used  for  covenng 
graffiti,  where  cotor  and  consisterKy  of  performance  are  not  primary  concerns. 

EPA's  recommendatk>n  does  not  preclude  agencies  flt>m  purchasing  paints  manufactured  from  ottier,  non-latex  materials,  such  as  oil-based 
paints.  It  simply  recommends  ttiat  procuring  ageOcies,  when  purchasing  latex  paints,  purchase  these  Items  made  from  posteonsumer  recovered 
materials  when  these  Herns  meet  ajppl»able  specifications  and  performance  requirements. 

Reprocessed  and  consolidated  latex  paints  are  available  to  Federal  agencies  through  the  GSA  Federal  Supply  Service 
by  ordering  the  following  stock  numbers: 


National  Stock 
NumtMTs 


Colors 

FEDSTD  585B 

Cotor  No. 


Semi-gloss 


8010-01-380-2400  

8010-01-380-2405  ^ 

8010-01-380-2438  „ „ 

8010-01-380-2382  „ 

8010-01-380-2331  « 

8010-01-380-2429  , ; 

8010-01-380-2338  ^ ^.... 

8010-01-380-2379  , .» ^ ...„, 

801 0-01  -380-241 7  , 

8010-01-380-2353  ;... Z 

8010-01-380-2363 

8010-01-380-2447  

Ftet 

8010-01-380-3293  ..^ ^ 

8010-01-380-2425  „ „ ^ »;... 


Beige  #27769 
Blue-gray  *26420 
Sand-green  #26307 
Sand-gray  #26306 
Gray  #26134 
Dark  gray  #26081 
Green  #24491 
Sand  #23690 
Tan  #23617 
Tan  #20372 
Sand-yellow  #20318 
Dark  brown  #20140 
Red  brown  #20100 


White  #37886 
Beige  #37769 
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National  Stock 
Numbers 


Colors 

FEDSTD  595B 

Color  No. 


8010-01-380-2442 
8010-01-080-2381 
8010-01-380-2367 
8010-01-380-2396 
8010-01-380-2366 
8010-01-380-2421 
8010-01-380-2351 
8010-01-380-2416 


Blue-gray  #36650 
Gray«36l34 
Dark  gray  #36081 
Blue  #35526 
Green  #34491 
Sand  #33690 
Tan  #33617 
Dark  brown  #30140 


The  GSA  Federal  Supply  Service  has  a  free  paint  brochure  available  by  calling  1-800-24 1-RAIN  or  FAX  requests 
to  (206)  931-7544. 

Specifications:  (1)  EPA  recommends  that  procuring  agencies  use  GSA  specification  TT-P-2846,  Paint,  Latex  (Recycled 
with  Post-Consumer  Waste).  This  specification  applies  to  interior,  exterior,  and  interior/exterior  latex  paints  intended 
for  use  on  wallboard.  concrete,  stucco,  masonry,  and  wood. 

(2)  GSA  specification  TT-P-2846  requires  high  content  levels  (50-90%  postconsumer  paint).  EPA  recommends  that 

Erocuring  agencies  refer  to  the  requirements  and  quality  assurance  provisions  in  TT-P-2846  when  purchasing  reprocessed 
>tex  paint  containing  lower  levels  of  postconsumer  paint  (e.g.,  whites,  off-whites,  and  pastel  colors). 

Part  D — Transportation  Products 

Section  D-2 — Parking  Stops  Made  from  Concrete  or  Containing  Recovered  Plastic  or  Rubber 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  D- 
2,  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  parking  stops. 

Table  D-2. — Recommended  Recovered  Materials  Co^f^ENT  Levels  for  Parking  Stops  Made  from  Concrete 

OR  Containing  Recovered  Plastic  or  Rubber — Continued 


Material 


Postconsumer 
content  (%) 


Recovered  ma- 
terials 
content  (%) 


Plastic  and/or  rubber 

Concrete  containing  coal  fly  ash 
Concrete  containing  GGBF'^  slag 


100 


20-40 
25-70 


NOTES:  Parking  stops  made  with  recovered  plastics  may  also  include  other  recovered  materials  such  as  sa\wdust,  wood,  or  fit)erglass.  The 
percentage  of  these  materials  contained  In  the  product  would  also  count  toward  the  recovered  materials  content  level  of  the  parkino  ^ops. 

ASTM  specification  C595M-95  Standard  Specification  for  Blended  Hydraulic  Cements  specifies  the  appropriate  mix  design,  Irxmiding  recov- 
ered materials  content,  for  concrete  containing  coal  fly  ash  and  GGBF  slag. 

EPA's  recommendation  does  not  preclude  a  procuring  agency  from  purctiasing  parking  stops  manufactured  from  another  material.  It  simply 
requires  that  a  procuring  aQency,  when  purchasing  concrete  parking  stops  or  parking  stops  made  with  plastic  or  rubber,  purctiase  these  items 
made  with  recovered  matenals  when  these  items  meet  applicable  specifk:atk)ns  and  performance  requirements. 

Section  £>-3 — Chaimelizers,  Delineators,  and  Flexible  Delineators  Containing  Recovered  Plastic,  Rubber,  or  Steel 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  D- 
3,  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  channelizers,  delineators,  and  flexible 
delineators. 

Table  D-3.— Recommended  Recovered  Materials  Content  Levels  for  Channelizers,  Delineators,  and 
Flexible  Delineators  Containing  Recovered  Plastic,  Rubber,  or  Steel 


Product 

Material 

Postconsumer 
content  {%) 

Channelizers  

Plastic 

25-05 
100 

Delineators  

Plastic „ 

25-90 

100 

Steel  (base  only) 

25-60 

Flexible  delineators  

Plasty 

25-85 

NOTE:  EPA'S  recommendation  does  not  preclude  a  procuring  agency  from  purchasing  channelizers,  delineators,  or  flexible  delineators  manu- 
factured from  another  material.  It  simply  requires  that  a  procuring  agency,  when  purchasing  these  items  made  from  rutiber,  plastic,  or  steel, 
purchase  them  made  with  recovered  matenals  when  these  items  meet  applicable  specifications  and  performance  requirements. 

Specifications:  EPA  recommends  that  procuring  agencies  use  the  following  speciHcations  when  procuring  channelizers, 
delineators,  and  flexible  delineators: 

(1)  The  Federal  Highway  Administration's  Manual  on  Uniform  Traffic  Control  Devices  contains  specifications  for 
the  size,  shape,  moimting,  and  placement  of  temporary  traffic  control  devices. 

(2)  The  States  of  Florida  and  North  Carolina  have  specifications  that  require  the  use  of  recovered  materials  in 
their  flexible  delineators.  The  California  Department  of  Transportation  (CALTRANS)  has  specifications  for  "Drivable 
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Flexible  Plastic  Guide  Marker  and  Clearance  Marker  Posts."  A  copy  of  these  specifications  are  available  from  the  RCRA 
Hotline  at  1-800-424-9346. 

Part  E—Park  and  Recreation  Products 

Section  E-2— Plastic  Fencing  Containing  Recovered  Plastic  for  Specified  Uses 

Preferentx  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  E- 
2,  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  plastic  fencing  for  use  in  controlling 
snow  or  sand  drifting  and  as  a  waming/safety  barrier  in  construction  or  other  applications. 

TABLE  E-2.— Recommended  Recovered  Materials  Content  Levels  for  Fencing  Containing  Recovered  Plastic 


Material 

Postconsumer 

content  (%) 

Total  foeov- 

ered  materiait 

content  (%) 

Plaatic _ „. 

X """ "— ^"•••.  _ 

60-100 

90-100 

NOTE:  EPA's  racommendatnn  does  not  praciude  a  procuring  agency  from  purchasing  fencing  manufactured  from  another  material,  such  as 
wood.  It  simply  requires  that  a  procuring  agency,  when  purchasing  piamc  fencing,  purchase  tttis  item  made  with  recovered  materials  when  this 
item  meets  appiicabie  specifications  and  performance  requirements. 

Specifications:  The  State  of  New  Yori^  developed  a  specification  for  orange-colored  plastic  Cancing  used  for  snow 
barriers,  warning  barriers,  and  safety  barriers,  but  discontinued  its  use  because  the  state  did  not  purchase  enough 
fencing  to  warrant  maintaining  the  specification.  Height  varied,  depending  on  application,  from  four  to  six  feet  Wei^t 
varied  from  17  pounds  per  100  foot  section  for  warning  barriers  to  48  pounds  per  100  foot  section  for  snow  fencing 
to  66  pounds  per  100  foot  section  for  six-foot  safety  banier  fencing.  The  New  York  specification  also  addressed  mesh 
size,  porosity,  service  temperature  range,  and  strength  for  each  application.  A  copy  of  this  specification  is  available 
from  the  RCRA  Hotline  by  adling  1-800-424-9346. 

Part  F— Landscaping  Products 

Section  F-3 — Garden  and  Soeker  Hoses  Containing  Recovered  Plastic  or  Rubber 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  F- 
3,  procuring  agencies  establish  miniTnnm  content  standards  for  use  in  purchasing  garden  and  soaker  hoses. 

Table  F-3.— Recommended  Recovered  Materials  Content  Levels  for  Garden  and  Soaker  Hoses  Co^fTAlNltw 

Recovered  Plastic  or  Rubber 


Product 

Material 

Postconsun>er 
content  (%) 

Garden  hose 

Rut)t)er  and/or  olastic ~ - ~. 

60-65 

Soaker  hose _ ^ 

Rut)t)er  and/or  plastic 

60-70 

S:  EPA's  recommendation  does  not  preclude  a  procuring  agency  from  purchasing  garden  and  soaker  hoses  manufactured  from  another 
il.  It  sirnply  requires  that  a  procuring  ager>cy,  wnen  purchasing  garden  and  soalcer  hoses  rrude  from  plastic  or  rubber,  purchase  these 


NOTES: 

material. 

items  made  witft  recovered  materials  when'thMe  items  meet  appticat)le''specifications  and  performance  requirements. 

The  Green  SeU  spedTication  for  watering  hoses  includes  a  50  percent  postconsumer  content  level.  However,  all  companies  from  which  EPA 
obtained  information  manufacture  garden  and/or  soaker  hoses  with  at  least  60  percent  postconsumer  content 

Specifications:  EPA  recommends  that  procuring  agencies  use  the  following  specifications  when  procuring  garden 
and  soaker  hoses: 

(1)  ASTM  D3901  Consumer  Specification  for  Garden  Hose.  The  specification  addresses  physical  and  performance 
characteristics  (pressure,  tensile,  and  ripping  strength  tests)  and  states  that  the  material  components  are  to  be  agreed 
upon  by  the  purchaser  and  seller. 

(2)  Green  Seal  GC-2:  Watering  Hoses.  The  standard  calls  for  the  use  of  50  percent  postconsumer  rubber  material 
in  garden  hoses  and  65  percent  postconsumer  rubber  material  in  soaker  hoses.  EPA  recommends  that,  when  purchasing 
garden  hoses,  procuring  agencies  reference  the  technical  requirements  of  this  specification  but  set  a  higher  content 
standard.  Section  F— 4 — Lawn  and  Garden  Edging  Containing  Recovered  Plastic  or  Rubber 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  F- 
4,  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  lawn  and  garden  edging. 

TABLE  F-4.— Recommended  Recovered  Materials  Content  Levels  for  Lawn  and  Garden  Edging  Containing 

Recovered  Plastic  or  Rubber 


Material 

Postconsumer 
content  (%) 

Total  recovered 

materials  corv 

tent  (%) 

Plastic  and/or  rubber 

30-100 

30-100 

Notes:  EPA's  recommendabon  does  not  preclude  a  procuring  agency  from  purchasing  lawn  and  garden  edging  manufactured  from  another 
material,  such  as  wood.  It  simply  requires  ttiat  a  procunng  agency,  when  purct^rig  lawn  and  garden  edging  maoe  from  plastic  and/or  rubber, 
purchase  these  Items  made  with  recovered  materials  when  these  items  meet  appiicabie  specifications  and  performance  requirements. 
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Part  G— Non-Paper  Office  Products 
Section  G-6 — Printer  Ribbons 

Preference  Program:  Minimum  content  standards  are  not  appropriate  for  r^manufactured  items,  such  as  printer  ribbons, 
because  a  core  part  of  the  item  is  reused  in  the  new  product,  even  though  certain  components  of  a  printer  ribbon 
may  contain  recovered  materials.  In  lieu  of  content  standards,  EPA  recommends  that  procuring  agencies  adopt  one 
or  both  of  the  following  approaches:  (1)  procure  printer  ribbon  reinking  or  reloading  services  or  (2)  procure  reinked 
or  reloaded  printer  ribbons.  EPA  further  recommends  that  procuring  agencies  establish  policies  that  give  priority  to 
reinking  or  reloading  their  expended  printer  ribbons.  If  reinking  and  reloading  services  are  unavailable,  procuring  agencies 
should  attempt  to  purchase  reinked  or  reloaded  printer  ribbons.  GSA  offers  remanufactured  printer  ribbons  on  the 
New  Item  Introductory  Schedule  (NIIS). 

Specifications:  The  State  of  Alabama  has  a  specification  for  reinked  ribbons  which  requires  the  ribbons  to  be  vacuum 
cleanisd,  reinked,  and  rewound  to  proper  tension.  A  copy  of  this  specification  is  available  from  the  RCRA  Hotline 
at  1-800-424-9346. 

Section  G-7 — Plastic  Envelopes 

Preference  Profpam:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  shown  in  Table  G- 
7,  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  plastic  envelopes. 

Table  G-7.— Recommended  Recovered  Materials  Content  Levels  for  Plastic  Envelopes 


Material 

Postcoosumer  con- 
lent  (%) 

Total  rncowered 
materials  content 

flgSIIQ  , , , , ,,, ,,, 

25 

25-35 

NOTE:  EPA's  recommendation  does  not  preclude  a  procuring  agerx:y  from  purchasing  envelopes  manufactured  from  anottier  material,  such 
as  paper.  It  simply  requires  that  a  procuring  agency,  when  purchasing  envelopes  made  from  plas^,  purchase  these  items  made  with  recov- 
ered materials  when  these  items  meet  applicatSe  specifications  arxj  performance  requirements.  Procunng  agerxaes  should  nde.  however,  that 
paper  envelopes  tall  «vithin  the  scope  of  EPA's  previous  designation  of  paper  and  paper  products.  EPA  issued  postconsumer  and  recovered 
materials  content  recommerxjations  for  paper  products,  including  envelopes,  in  the  Paper  Products  RMAN,  which  wras  issued  in  the  Federal 
Register  on  May  29.  1996  at  61  FR  26965.  A  copy  of  the  Paper  Products  RMAN  is  available  from  the  RCRA  Hotline  at  1-800-424-9346  and 
electror>ically  via  EPA's  Public  Access  Server  at  hnp7/www.epa.gov/fedrgstr/search.htm. 

Specifications:  (1)  GSA,  the  Government  Printing  Office  (GPO),  and  the  U.S.  Postal  Service  (USPS)  all  ciirrently 
purchase  plastic  envelopes  made  from  Tyvek*  containing  recovered  HDPE.  GSA  specifies  "EhiPont  Tyvek*  or  equal." 
USPS  requires  "DuPont  Tyvek*."  GPO  requires  "white  spunbonded  polyethylene  with  the  characteristics  of  DuPont's 
product  no.  1073;"  the  title  of  the  solicitation,  however,  states  "Tyvek*  envelopes  or  similar." 

(2)  The  Navy  requests  that  plastic  envelopes  not  be  sent  to  ships  in  order  to  minimize  onboard  disposal  of  plastic. 

Port  H — Miscellaneous  Products 
Section  H-1 — ^Pallets  Containing  Recovered  Wood,  Plastic,  or  Paperboard 

Preference  Program:  EPA  recommends  that,  based  on  the  recovered  materials  content  levels  sho%vn  in  Table  H- 
1,  procuring  agencies  establish  minimum  content  standards  for  use  in  purchasing  pallets. 

Table  H-1.— Recommended  Recovered  Materials  Content  levels  for  Pallets  Containing  Recovered  Wood, 

Plastic,  or  Paperboard 


Product                     , 

Material 

Postconsumer 
content  (%) 

Wooden  pallets  

Wood 

9&-100 

Plastic  pallets: 

Plastic  lumber  ... 

" 

Plastic „ 

100 

Thermoformed  ... 
Papertx)ard  pallets  ... 

Plastic „ 

Papertx)ard  

25-50 
50 

Note:  EPA's  recommendation  does  not  preclude  a  procurina  agerx:y  from  purchasir^g  pallets  manufactured  from  another  material.  It  simply 
requires  ttiat  a  procuring  agerxry,  when  purchasing  pallets  mam  from  wood,  plastic,  or  papertxiard,  purchase  these  items  made  with  recovered 
materials  when  these  items  meet  applicat)le  specifications  arxl  performance  requirements. 

Specifications:  EPA  recommends  that  procuring  agencies  use  the  following  specifications  when  procuring  pallets: 

(1)  The  Grocery  N4anufacturers  of  America  issued  a  widely  used  standard  for  48  by  40-inch  stringer  pallets  known 
as  the  "GMA  spec."  A  copy  of  this  specification  is  available  from  the  RCRA  Hotline  at  1-800—424-9346. 

(2)  The  National  Wooden  Pallet  and  Container  Association  is  developing  a  standard  through  the  American  National 
Standards  Institute  (ANSI)  for  repairable  48  by  40-inch  lumber-deck  pallets.  Contact  NWPCA  at  (703)  527-7667  for 
current  information  about  the  availability  of  this  standard. 

(3)  U.S.  Postal  Service  specification  USPS-P-1108,  "Pallet.  Nestable,  Plastic.  Thermoformed  (Item  No.  3919B)"  is 
for  thermoformed  HDPE  pallets.  A  copy  of  the  current  version,  USPS-P-1108E.  is  available  from  the  RCRA  Hotline 
at  1-800-424-9346. 

[PR  Doc.  97-29733  Filed  11-12-97;  8:45  am]  • 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Heatth  Administration 

30  CFR  Part  47 

Rmi219-AB04 

National  Mine  Health  and  Safety 
Academy 

AQSICY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
existing  MSHA  standards  for  charging 
tuition  and  room  and  board  at  MSHA's 
National  Mine  Health  and  Safety 
Academy  (Acad«ny)  in  Beckley,  West 
Virginia.  The  final  rule  provides  that 
MSHA  may  waive  tuition  fees  and  room 
and  board  charges  for  the  training  or 
meetings  of  students  and  non-profit 
organizations,  after  the  Agency 
determines  that  the  program  would 
improve  the  implementation  of  a 
statutory  function  or  an  activity  imder 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act)  or  a  function  related 
to  an  MSHA  appropriation. 
EFFECTIVE  DATE:  November  28. 1997. 
FOR  FURTHER  mFt>RMATION  CONTACT: 
Patricia  W.  Silvey,  Director;  MSHA. 
Office  of  Standards,  Regulations,  and 
Variances:  phone  703-235-1910. 

SUPPLEMSTTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  requirements. 

n.  Introductioii  and  Rulemaking 
Background 

Under  §  502(c)(1)  of  the  Mine  Act.  the 
Academy  is  responsible  for  training 
programs  for  mine  inspectors,  mining 
persoimel.  or  other  persons  as 
designated  by  the  Secretary  of  Labor. 

On  March  22,  1985.  MSHA  published 
a  final  rule  (50  PR  11642)  in  part  47  of 
title  30  of  the  Code  of  Federal 
Regulations.  Part  47  contains  the 
Agency's  regulations  on  tuition  fees. 
procedures  for  tuition  payment  and 
refunds,  and  charges  for  room  and 
board.  The  rule  was  promidgated 
pursuant  to  OMB  Circular  A-25,  which 
provides  that  government  agencies  are 
to  recover  all  expenses  for  federally 
provided  services  which  convey  special 
benefits  to  recipients  beyond  those 
accruing  to  the  general  public. 

Existing  §  47.10  provides  that  the 
Academy  will  chaiige  tuition  fees  to  all 
persons  attending  Academy  courses 
except  employees  of  Federal,  State,  or 
local  governments  and  persons 
attending  the  Academy  under  an  MSHA 


i 


State  grant  program.  The  authority  to 
waive  tuition  fees  was  based,  in  part, 
upon  §  302  of  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  4742). 
which  generally  permits  Federal 
agencies  to  admit  State  and  local 
govenunent  employees  to  Agency 
training  programs  established  for 
Federal  personnel  and  to  waive  the 
costs  of  training. 

Existing  §  47.50  states  that  the 
Academy  will  charge  room  and  board  to 
all  persons  staying  at  the  Academy 
except  MSHA  personnel,  other  persons 
performing  a  direct  service  for  MSHA, 
and  persons  attending  the  Academy 
under  a  program  supported  through  an 
MSHA  State  grant.  Under  existing 
§  47.50,  MSHA  has  discretion,  although 
very  limited,  to  waive  expenses  for 
room  and  board  for  private  persons, 
provided  that  they  are  performing  a 
direct  service  for  MSHA.  For  example, 
this  provision  may  be  applied  when 
persons  actively  participate  in  the 
presentation  of  an  Agency-sponsored 
event. 

The  general  prohibition  on  waiving 
the  collection  of  room  and  board 
expenses  was  derived  from  31  U.S.C. 
551  (now  31  U.S.C.  1345)  which 
prohibits  the  use  of  appropriated  funds 
for  transportation  and  room  and  board 
for  non-governmental  personnel.  The 
narrow  discretion  to  waive  the 
collection  of  room  and  board  expenses 
for  private  persons  performing  a  direct 
service  for  MSHA  was  derived  from  5 
U.S.C.  5703  which  authorizes  per  diem, 
travel,  and  transportation  expenses  for 
non-governmental  personnel,  such  as 
experts,  consiUtants,  and  persons 
serving  without  pay. 

Since  promulgation  of  the  current 
regulation,  the  Departinent  of  Labor  has 
received  permanent  Congressional 
authorization  to  use  appropriated  funds 
for  expenses  for  non-govemmental 
attendees  at  meetings,  including 
training  seminars.  Section  505  of  Pub.  L. 
102-394. 106  StaL  1792  (Oct.  6, 1992). 
the  Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act  for 
fiscal  year  1993  provides  permanent 
authority  to  use  specified 
appropriations  for: 

*  *  *  [the]  expenses  of  attendance  at 
meetiiigs  which  are  concerned  with  the 
functions  or  activities  for  which  the 
appropriation  is  made  or  which  will 
contribute  to  improved  conduct,  supervision, 
or  management  of  those  functions  or 
activities. 

MSHA  believes  that  this  authority  can 
be  used  effectively  to  advance  safety 
and  health  protection  for  the  Nation's 
miners  by  fostering  the  professional 
expertise  and  participation  of  non-profit 


organizations  and  students  who  can 
assist  the  Agency  in  the  implementation 
of  its  statutory  functions  related  to 
activities  such  as  inspections, 
investigations,  compliance  promotions, 
accident  prevention  initiatives,  and 
training  development  programs. 

On  occasion,  under  appropriate 
statutory  authority.  MSHA  authorizes, 
on  a  reimbursable  basis,  use  of  the 
Academy  for  programs  unrelated  to  the 
Agency's  mission.  This  practice  is 
imchanged  by  the  final  rule. 

m.  Discussion  and  Sununary  of  the 
Final  Rule 

The  final  rule  amends  existing 
§§47.10  and  47.50.  regarding  tuition 
fees  and  room  and  board  charges  at  the 
Academy  by  adding  a  new  provision 
allowing  MSHA  discretion  to  waive 
such  fees  and  charges  for  students,  or 
persons  employed  by  non-profit 
organizations  to  attend  training  or 
meetings.  MSHA  may  waive  such  fees 
only  when  training  or  a  meeting  at  the 
Academy  would  contribute  to  an 
improvement  in  the  conduct, 
supervision,  or  management  of  a  Mine 
Act  function  or  activity  or  a  function 
related  to  an  MSHA  appropriation.  The 
training  or  meeting  would  have  to  be 
MSHA-sponsored.  and  the  qualifying 
non-govemmental  personnel  would 
have  to  be  invited  by  MSHA  to 
participate  in  the  training  or  meeting. 
Requests  for  waivers  must  be  in  writing. 

The  objective  of  this  nde  is  to  further 
MSHA's  mission  of  preventing 
accidents  ftnd  illnesses  among  miners 
through  education.  The  waiver  of  fees 
and  room  and  board  charges  will  be 
dependent  upon  the  availability  of 
MSHA  resources.  In  implementing  this 
rule,  MSHA  may  waive  fees  and  charges 
after  determining  that  the  content  of  the 
training  or  meeting  furthers  the 
Agency's  mission  or  a  function  related 
to  an  MSHA  appropriation.  MSHA  will 
not  waive  fees  and  room  and  board 
charges  for  any  program  unrelated  to  the 
Agency's  mission. 

MSHA  reserves  the  authority  not  to 
grant  a  waiver  of  fees,  in  whole  or  in 
part,  although  the  training  or  meeting 
may  direcUy  further  the  Agency's 
mission  and  the  person  is  invited  by 
MSHA.  The  Agency  intends  to 
administer  the  rule  in  a  fair  and 
equitable  maimer  in  order  to  expand 
safety  and  health  educational 
opportunities  for  the  mining  public. 
Training  for  MSHA  personnel  will  be 
given  first  priority. 

IV.  Exemption  From  Notice  and 
Comment 

This  final  rule  amends  a  general 
statement  of  Agency  practice  and  relates 
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to  Agency  management  Publication  of  a 
general  notice  of  proposed  rulemaking, 
therefore,  is  not  required  by  the 
Administrative  Procedure  Act,  5  U.S.C 
553. 

V.  Executive  Order  12866,  the 
Regulatory  FlexibUity  Act,  and  the 
Small  Business  Regulatory  Enibrcanent 
Fairness  Act  (SBREFA) 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  final  regulations.  It  has 
been  determined  that  this  final  rule  is  a 
significant  regtilatory  action.  MSHA  has 
determined  that  this  final  rule  will 
further  the  Agency's  mission  of 
preventing  accidents  and  illnesses 
among  miners  through  education  at  an 
annual  cost  of  approximately  $60,000. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  impact  on  small  entities.  Under 
the  SBREFA  amendments  to  the  RFA, 
MSHA  must  consult  with  the  Small 
Business  Administration  (SBA) 
concerning  any  rule  for  which  a 
regulatory  flexibility  analysis  is 
required.  This  is  not  a  major  rtde  under 
SBREFA.  This  final  rule  imposes  no 
costs  on  the  public.  A  r^ulatory 
flexibility  aiialysis,  therefore,  is  not 
required.  In  the  spirit  of  SBREFA, 
however,  the  Agency  has  provided  a 
copy  of  this  final  nde  and  regulatory 
flexibility  certification  statement  to  the 
SBA  0£Bce  of  Advocacy.  In  addition, 
MSHA  will  mail  a  copy  of  the  final  rule, 
including  the  preamble  and  regulatory 
flexibility  certification  statement,  to  all 
mine  operators  and  miners' 
representatives. 

Regulatory  Flexibility  Certification 
Statement 

In  accordance  with  §  605  of  the  RFA, 
MSHA  certifies  that  this  final  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  ntmiber  of  small 
entities. 


Factual  Basis  for  Certification 

The  Agency  has  used  a  qualitative 
approach  in  concluding  that  the  final 
rule  does  not  have  a  significant  impact 
on  a  substantial  nimiber  of  small 
entities.  MSHA  estimated  that  the  final 
rule  would  result  in  an  annual  net 
benefit  to  the  public  and  that  the  only 
effect  of  the  filial  rule  will  be  to  reduce 
costs  to  the  public.  Therefore,  there  is 
no  need  for  a  regulatory  flexibility 
analysis. 

VI.  Unfunded  Mandates  Rafonn  Act  of 
1995 

MSHA  has  determined  that,  for 
purposes  of  §  202  of  the  Unfimded 
Mandates  Reform  Act  of  1995,  this  final 
rule  does  not  include  any  Federal 
mandate  that  may  result  in  increased 
expenditiires  by  State,  local,  or  tribal 
governments  in  the  aggregate  of  more 
than  $100  million,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million.  Moreover,  the 
Agency  has  determined  that  for 
purposes  of  §  203  of  that  Act,  this  final 
rule  does  not  significanUy  or  uniquely 
affect  small  governments. 

List  of  Subjects  in  30  CFR  Part  47 

Education.  Intergovernmental 
relations.  Mine  safety  and  health. 

Dated:  November  6, 1997. 

J.  Davitt  McAtear, 

AMsistant  Secntary  for  Mine  Safety  and 
Health. 

Accordingly,  part  47,  chapter  I, 
subchapter  H,  of  title  30  of  the  Code  of 
Federal  Regulations  is  am«ided  as 
follows: 

PART  47— [AMENOEO] 

1.  The  authority  citation  for  part  47 
continues  to  read  as  follows: 

Anthoritr  30  U.S.C  957. 

2.  Section  47.10  is  revised  to  read  as 
follows: 


$47.10    TuMonf 

The  National  Mine  Health  and  Safety 
Academy,  located  in  Beckley,  West 


Virginia,  will  charge  tuition  fees  to  all 
persons  attending  Academy  courses, 
except  employees  of  Federal,  State,  or 
local  governments,  persons  attending 
the  Academy  under  a  program 
supported  through  an  MSHA  State 
grant,  and  persons  performing  a  direct 
service.  Also,  subject  to  available 
resources,  MSHA  may  waive  all  or  part 
of  fees  for  students,  or  persons 
employed  by  a  non-profit  organization, 
who  are  invited  by  MSHA  to  attend  an 
Academy  course  which  would,  in  the 
Agency's  judgment,  contribute  to 
improved  conduct,  supervision,  or 
management  of  a  function  or  activity 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  or  a  fimction  related 
to  an  MSHA  appropriation.  Requests  for 
waivers  must  be  in  writing. 

3.  Section  47.50  is  revised  to  read  as 
follows: 

§  47.50   Ctiargsa  for  room  and  boart. 

The  Academy  will  charge  room  and 
board  to  all  persons  staying  at  the 
Academy,  except  MSHA  persoimel, 
persons  attending  the  Academy  under  a 
program  supported  through  an  MSHA 
State  grant  and  persons  performing  a 
direct  service.  Also,  subject  to  available 
resources,  MSHA  may  waive  all  or  part 
of  fiees  for  students,  or  persons 
employed  by  a  non-profit  organization, 
who  are  invited  by  MSHA  to  attend  an 
MSHA-sponsored  training  or  meeting 
which  would,  in  the  Agency's  judgment 
contribute  to  improved  conduct 
supervision,  or  management  of  a 
function  or  activity  under  the  Federal 
Mine  Safety  and  Health  Act  of  1977  or 
a  fimction  related  to  an  MSHA 
appropriation.  Requests  for  waivers 
must  be  in  writing.  Charges  for  room 
and  board  will  be  based  upon  the 
average  cost  per  person  of  the  lodging, 
meals,  and  services  provided  and  will 
be  reassessed  on  an  annual  basis. 

(FR  Ooc.  97-29900  Filed  11-12-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na  84.031A,  CFDA  No.  84.031Q] 

Notic*  Inviting  Applications  for 
Designation  as  an  Eligible  Institution 
for  Rscal  Year  1998  for  the 
Strengthening  institutions  Program 

Purpose 

The  Secretary  announces  closing 
dates  for  applications  from  institutions 
that  wish  to  be  designated  as  an  eligible 
institution  under  the  Strengthening 
Institutions  Program  authorized  under 
Title  m.  part  A  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA).  If  an 
institution  qualifies  as  an  eligible 
institution  under  that  program,  it  is 
eligible  to  receive  program  funds  if  it 
submits  a  successfiil  grant  application. 
It  is  also  eligible  to  have  certain  of  its 
matching  requirements  waived  under 
the  Federal  Supplemental  Educational 
Grant  (FSEOG)  and  Federal  Work  Study 
(FWS)  Programs.  Moreover,  the 
institution  is  eligible  for  a  waiver  even 
if  it  does  not  apply  for  a  grant  under  the 
Strengthening  Institutions  Program. 
(The  FSEOG  and  FWS  programs  are 
student  financial  assistance  programs 
authorized  under  Title  IV  of  the  HEA.) 

The  Department  will  hold  a  Fiscal 
Year  1998  funding  competition  for  new 
awards  under  the  Strengthening 
Institutions  Program  and  will  publish  a 
closing  date  notice  in  a  future  Federal 
Register.  (There  will  be  no  competition 
for  new  awards  under  the  Hispanic- 
Serving  Institutions  and  Endowment 
Challenge  Grant  Programs  because  no 
funds  were  appropriated  for  those 
awards.) 

An  institution  that  wishes  to  be 
designated  as  an  eligible  institution 
under  the  Strengthening  Institutions 
Program  for  any  purpose  must  submit 
its  application  to  the  Department  by 
Febmary  2, 1998. 

If  an  institution  submits  its 
application  by  December  29, 1997,  the 
EJepartment  will  notify  the  applicant  of 
its  eligibility  status  by  February  2, 1998. 
If  an  applicant  believes  it  failed  to  be 
designated  as  an  eligible  institution 
because  of  errors  in  its  application  or 
instifficient  information  in  its  waiver 
request,  it  may  submit  an  amended 
application  to  the  Department  no  later 
than  March  20.  1998. 

If  an  applicant  submits  its  initial 
application  after  December  29, 1997,  but 
on  or  before  February  2,  1998,  the 
Department  does  not  guarantee  that  it 
will  be  able  to  review  the  application 
and  notify  the  applicant  in  time  for  the 
applicant  to  submit  an  amended 
application  by  March  20,  1998.  the 
deadline  date  for  amended  applications. 


An  applicant  will  not  be  designated  as 
an  eligible  institution  if  the  applicant 
misses  the  February  2. 1998  deadline  for 
initial  applications  or  the  March 
20.1998  deadline  for  amended 
applications.  The  Department  strongly 
recommends  that  applicants  apply  by 
December  29,1997  to  take  advantage  of 
the  opportunity  to  amend  unapproved 
applications. 

Deadline  for  Transmittal  of  « 
Applicatione 

December  29, 1997  for  early 
applications.  February  2. 1998  for  all 
initial  applications,  and  March  20, 1998 
for  amended  applications.  These 
deadlines  apply  to  institutions  of  higher 
education  that  anticipate  competing  for 
new  awards  under  the  Strengthening 
Institutions  Program,  and  for 
institutions  that  plan  to  obtain  a  waiver 
of  certain  non-Federal  share 
requirements  under  the  FSEOG  and. 
FWS  Programs. 

Applications  Available 

November  20.  1997. 
Eligibility  Information 

To  qualify  as  an  eligible  institution  an 
applicant  must  (1)  be  accredited  or 
preaccredited  by  a  nationally  recognized 
accrediting  agency;  (2)  be  legally 
authorized  by  the  State  in  which  it  is 
located  to  be  a  junior  or  community 
college  or  to  provide  a  bachelor's  degree 
program;  and  (3)  have  a  high  enrollment 
of  needy  students.  In  addition,  its 
educational  and  general  (E&G) 
expendittires  per  full-time  equivalent 
(FTE)  undergraduate  student  must  be 
low  in  com{>ari8on  with  the  average 
EftG  expenditures  per  FTE 
undergraduate  student  of  institutions 
that  offer  similar  instruction.  The 
complete  eligibility  requirements  are 
found  in  the  Strengthening  Institutions 
Program  regulations.  34  CFR  607.2- 
607.5. 

Enrollment  of  Needy  Students 

Under  34  CFR  §  607.3(a),  an 
institution  is  considered  to  have  a  high 
enrollment  of  needy  students  if — (1)  At 
least  50  percent  of  its  degree  students 
received  financial  assistance  under  one 
or  more  of  the  following  programs: 
Federal  Pell  Grant,  FSEOG,  FWS.  and 
Federal  Perkins  Loan  Programs;  or  (2) 
the  percentage  of  its  undergraduate 
degree  students  who  were  enrolled  on  at 
least  a  half-time  basis  and  received 
Federal  Pell  Grants  exceeded  the 
median  percentage  of  undergraduate 
degree  students  who  were  enrolled  on  at 
least  a  half-time  basis  and  received 
Federal  Pell  Grants  at  comparable 
institutions  that  offered  similar 


instruction.  To  qiialify  under  this  latter 
criterion,  an  institution's  Federal  Pell 
Grant  percentage  for  base  year  1995-96 
must  be  more  than  the  median  for  its 
category  of  comparable  institutiona 
provided  in  the  table  in  this  notice. 

Educational  and  General  Expenditures 
per  Full-Time  Equivalent  Studoit 

An  institution  should  compare  its 
average  E4G  expenditures  per  FTE 
student  to  the  average  E&G  expenditure 
per  FTE  student  for  its  category  of 
comparable  institutions  contained  in  the 
table  in  this  notice.  If  the  institution's 
average  E&G  expenditiue  for  the  1995- 
1996  base  year  is  less  than  the  average 
for  its  category  of  comparable 
institutions,  it  meets  this  eligibility 
requirement. 

An  institution's  E&G  expenditures  are 
the  total  amount  it  expended  during  the 
base  year  for  instruction,  research, 
public  service,  academic  support, 
student  services,  institutional  support, 
operation  and  maintenance, 
scholarships  and  fellowships,  and 
mandatory  transfers. 

The  following  table  identifies  the 
relevant  median  Federal  Pell  Grant 
percentages  and  the  average  E&G 
expenditures  per  FTE  student  for  the 
1995-96  base  year  for  the  four  categories 
of  comparable  institutions: 


Mednn 

Average 

Federal 

E&G  ex- 

Pen 

pends 

Grant 

tureper 

percent- 

FTE  stu- 

« 

aO« 

dent 

2-year  Public  Institutions 

30.16 

$7,114 

2-year  Noo-Profrt  Pri- 

vate Institutions  

31.57 

11,704 

4-year  Public  Institutions 

28.00 

16.504 

4-yoar  Non-Profit  Pn- 

vate  Institutions  

28.53 

22.479 

Waiver  Information 

Institutions  of  higher  education  that 
are  unable  to  meet  the  needy  student 
enrollment  requirement  or  the  E&G 
expenditure  requirement  may  apply  to 
the  Secretary  for  waivers  of  these 
requirements,  as  described  in  34  CFR 
607.3(b)  and  607.4(c)  and  (d). 
Institutions  requesting  a  waiver  of  the 
needy  student  requirement  must  include 
the  detailed  information  as  set  forth  in 
the  instructions  for  completing  the 
application. 

The  waiver  authority  provided  in  34 
CFR  807.3(b)(2)  and  (3).  refers  to  "low- 
income"  students  and  families.  The 
regulations  define  "low-income"  as  an 
amount  that  does  not  exceed  150 
percent  of  the  amount  equal  to  the 
poverty  level  in  1995-97  base  year  as 
established  by  the  U.S.  Bureau  of  the 
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Census.  34  CFR  607.3(c).  For  the 
purposes  of  this  waiver  provision,  the 
following  table  seta  forth  the  low- 
income  levels  for  the  various  sizes  of 
families: 

1995-96  Base  Year  Low-Income 
Levels 


Sizeol 

fmiy 

unit 

Contig- 
uous 48 
States, 
the  Dis- 
trict of 
Colum- 
bia, and 
outlying 
jurisdic- 
tions 

Alaska 

Hawaii 

1  

2  

3  

4  

5  

6  

7  

B 

$11,205 
15,045 
18,885 
22,725 
26,565 
30,405 
34,245 
38.085 

$14,010 
18,810 
23,610 
28,410 
33,210 
38,010 
42,810 
47,610 

$12,915 
17,325 
21,735 
26,145 
30,555 
34.965 
39,375 
43,710 

For  family  units  with  more  than  eight 
members,  add  the  following  amount  for 
each  additional  family  member  $3,840 
for  the  contiguous  48  states,  the  District 
of  Columbia  and  outlying  jurisdictions; 
$4,800  for  Alaska;  and  $4,410  for 
Hawaii. 

The  figures  shown  as  low-income 
levels  represent  amounts  equal  to  150 
percent  of  the  family  income  levels 
established  by  the  U.S.  Bureau  of  the 
Census  for  determining  poverty  status. 
The  Census  levels  were  published  by 
the  U.S.  Department  of  Health  and 


Human  Services  in  the  Federal  Register 

on  February  9, 1995  (Volume  60, 
Number  27,  pages  7772-7774). 

hi  reference  to  the  waiver  option 
specified  in  §60 7. 3 (b)(4)  of  the 
regulations,  information  about 
"metropolitan  statistical  areas"  may  be 
obtained  by  requesting  the  Metropolitan 
Statistical  Areas,  1993,  order  number 
PB  93-192664,  bom  the  National 
Technical  Information  Services, 
Document  Sales,  5285  Port  Royal  Road. 
Springfield,  Virginia  22161,  telephone 
number  (703)  487-4650.  There  is  a 
charge  for  this  publication. 

Applicable  Regulations 

Regulations  applicable  to  the 
eligibility  process  include  the 
Strengthening  Institutions  Program 
Regulations  in  34  CFR  part  607.  and  the 
Education  IDepartment  General 
Administrative  Regulations  in  34  CFR 
parts  74,  75.  77,  82.  85,  and  86. 

For  Applications  or  Information 
Contact 

Blanca  Westgate  or  Jane  Wrenn, 
Institutional  Development  and 
Undergraduate  Education  Service.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  (Portals 
CY-80)  Washington.  D.C.  20202-5335. 
Telephone:  (202)  708-8866.  708-9926 
and  708-8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 


Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print,  audio 
tape,  or  computer  diskette)  on  request  to 
the  contact  person  listed  in  the 
preceding  paragraph. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  dociiment,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg/htm 
http://www.ed.gov/new8.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites,  ffyou  have 
questions  about  using  the  pdf,  call  the 
U.S.  Govenunent  Printing  Office  toll 
free  at  1-888-293-6498. 

Pragram  Anthority:  20  U.S.C.  1057, 1050c 
and  1065a. 

Dated:  November  5. 1997. 
David  A.  Longaneckar, 
Assistant  Secretary  for  Postsecondary 
Education. 
[PR  Doc  97-29796  FUed  11-12-97;  8:45  am] 
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Notice  of  November  12,  1997 

Continuation  of  Emergency  Regarding  Weapons  of  Mass 
Destruction 


\ 


On  November  14,  1994,  by  Executive  Order  12938,  I  declared  a  national 
emergency  with  respect  to  the  unusual  and  extraordinary  threat  to  the  na- 
tional security,  foreign  policy,  and  economy  of  the  United  States  posed 
by  the  proliferation  of  nuclear,  biological,  and  chemical  weapons  ("weapons 
of  mass  destruction")  and  the  means  of  delivering  such  weapons.  Because 
the  proliferation  of  weapons  of  mass  destruction  and  the  means  of  delivering 
them  continue  to  pose  an  unusual  and  extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States,  the  national 
emergency  declared  on  November  14,  1994,  and  extended  on  November 
14,  1995  and  November  14,  J996,  must  continue  in  effect  beyond  November 
14,  1997.  Therefore,  in  accordance  with  section  202(d)  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d)),  I  am  continiiing  the  national  emergency 
declared  in  Executive  Order  12938. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


O^JOO^AJU^AA  ^j\0^^ 


[FR  Doc.  97-^110 

Filed  11-12-97;  11:40  am] 

Billing  code  3195-01-P 


THE  WHITE  HOUSE, 
November  12.  1997. 


Reader  Aids 


Fadsral  Bimiitiii 

Vol.  62,  No.  219 

Thunday,  Novsmber  13,  1997 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  neglrtef/Code  of  Federal  Regulations 
General  Information,  indexes  and  other  finriing 

aids 
E-mail  tofcgfcdi  eg.iiara.gov 


For  additional  information 

Pieeidenllal  Documenta 
Executive  orders  and  proclamations 
TheUnHad 


Ovief  Servloea 

Electronic  and  on-line  services  (voice) 

Privacy  Art  Compilation 

TDD  for  the  hearing  impaired 


202-623-6227 


523-6227 


523-6227 
523-6227 


623-4634 

523-3167 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electroak  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection. 

FAX-ON-DEMAND 


202-279-0920. 


You  may  access  our  Fax-On-Demand  service  with  a  fox  machine. 
There  is  no  charge  for  the  service  except  for  long  distance 
telephone  charges  the  user  may  incur.  The  list  of  documents  on 
public  inspection  and  the  daily  Federal  Register's  table  of 
contents  are  available.  The  doctmient  numbers  are  7050-Public 
Inspection  list  and  7051-Table  of  Contents  list.  The  public 
inspection  list  is  updated  immediately  for  docuiQents  filed  on  an 
eirergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE.  Documents  on  public  inspection  may  be  viewed  and  copied 
in  our  office  located  at  800  North  Capitol  Street,  NW.,  Suite  700. 
The  Fax-On-Demand  telephone  number  is:  301-713-6005 

FEDERAL  REGISTER  PAGES  AND  DATES.  NOVEMBER 

59275-59558 3 

59599-50772 4 

59773-59990 5 

59991-60154 6 

60155-60450 „.. 7 

60461-60638 10 

60637-60762 12 

60763-60994 13 


CFR  PARTS  AFFECTED  DURING  NOVEMBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  aSscted  l^  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


7046.._ .59569 

7047 ^773 

7048 ;60153 

7049 60637 

7050...- Jaon^ 

12938  (See  notice  of 

November  12, 

1 997) 60993 

13067 

floticeof  November 
5CFR 


..60BB3 


1201 

..50991 

1200 

.59092 

PrapoMd 

Rulas: 

532 

„....S03OO 

630 

._ 50301 

7CFII 

3  .     .. 

„    ..                  60451 

29 

601 55 

301 

...60763 

920 

60156 

922 

60158 

923 

60158 

924 

60158 

989 

-„.     ....60764 

8CFR 

204 

60769 

213a....._ 

.60122 

214 

60122 

299..: 

60122 

9CFR 

78 

„„.60639 

92 

.60161 

93 _60161 

94 

«»61 

95 

»    .60161 

96 

60161 

97„ 

60161 

96 

.60161 

130 

.60161 

PropOMd 

Rules: 

304 

.59304 

308 

.59304 

310 _.., 

..     .....59304. 59305 

320 

™ 50304 

327.._ 

.59304 

361 

.50304.  50305 

416 _,. 

.59304 

417 

.50304 

10  CFR 

13 

.59275 

32 

.59275 

90 ••■..•..••»••••.■.••••» .Olftf/O 

51 .50275 

55 jsun 

60 „._.._........... .56275 

72 ........50275 

1 10 .58275 


00780 


2 

41  CFR 


100. 


12  CFR 


.00047 


204 

225 

325 

614 

...je775 

...«eoe3e 
Zmw 

....50779 

619 

....S077B 

3 

K 

...50044 

204 

208 



...J0671 
...50044 

225 

325 

567 

792 

*—"•"—•■• 

...50944 

aatkdA 

....^^^^■^ 

—50044 
...60700 

14  CFR 

25 „ 

59561 

1.60640 

39 59277.  58280,  59565. 

59566.  59780,  59781.  59993. 
60161,  60451.  60642,  60643. 
60644.  60645,  60772.  60773. 

60775.  60777 
71 .59783,  60455,  60647. 

60776.  60770 

73 60456 

97 60647.  60661,  60663 

255 .50704 


39 59310,  59826,  59827. 

59829,  59830,  60047,  60049. 

60183.  60184,  60186,  60188. 

60189,  60191,  60193.  60607. 

60608,  60810,  60613 

71 60051,  60315.  60460. 

60461.60462.60814 

73 „...60463 

255„ .59313.  60195 


15  CFR 


303.... 
960.... 


.59820 

— .50317 


16  CFR 

1615...... 

1616 


.60163 
.60163 


u 


Federal  Register  /  Vol.  62,  No.  219  /  Thursday,  November  13,  1997  /  Reader  Aids 


17CFR 

SOCFR 

■r    . 

PropoMdRulM: 

47 

60984 

3 „    _     ... 

....59624 
-...58624 

870 

914 

„_ 80138 

32 „. 

33     

.„.59624 

938     ..„     

_.60169 

946 ...    .- 

„_ 60658 

ISCFR 

PropoMdRulM: 

4 

....58802 

50 

60673 

375 

....50002 

707 - 

.    .59638 

874 

.59639 

19CFR 

101 

™.60164 

31CFR 

122 

>...60164 

1 

60781 

20CFR 

32CFR 

416 

....59812 

311 - 

59578 

404 

21CFR 

173 

16 „ 

510 

520 

568 „ 

900 


.60672 


.58281 
.60614 


60656 

....60667,  60781 
80614 


514 

600 

606. 

24  era 

203 

206 

26CFR 

1 


29CFR 

2204 

4001 

4006 

4022 

4041 . 

4060 


.59830 
.59386 
.58386 


.60124 
.60124 


.60166 
.60196 


.59568 
.60426 
.60426 


.60426 


33CFR 

100 60177.60178 

165 _ 80178 


60197 


100 

36CFR 


7 

37CFR 


2.. 
3.. 


38CFR 

17 

21 


.60615 


..59640 
-58640 


21. 


..60783 
...58579 

..60464 


38  era 

111 


..60180 


.60426 
.60426 


40  era 

S2 59284,  59995,  58996, 

60784 

58 58813 

62 „ 60785 

80 58898,  60132 


81 60001 

180 _ 80660 

247 60962 

260 59287 

721 58579 

PfopoMd  RuIm: 

52 58331,  60052,  60318 

58 58840 

62 60817 

63 60566.  60674 

79 60675 

80 - 60052 

141 59388.  58486 

142 .59388.  58486 

260 .•.•..••.»— 58332 

268 60465 

300 60058.  60199 

41  era 

105-60 60014 

42  era 

424 59618 

43  era 

1 1 60457 

1880 50820 

3710 50621 

PropoMd  HiiIm: 

4700 60487 

44  era 

64 59290.  60662 

46  era 

PropOMd  RiiiM: 

10 60122 

15 60122 

Z7.M»..,»...»*»M...>...a»*.  ...... OUv30 

47eFR 

1 58622.  60025 

5 _...60664 

21 60025.  60664 

22 60664 

23  •••.••••••••■•»•••. •»•.■.••■.• 60004 

24 60664 

25 58293 


26 _ 60664 

27 60664 

42 59583 

61 ..-. 59583 

64...._ 60034 

73 59605.  60664 

74 60025.  60664 

78 80664 

80 60664 

87 60664 

90....*«m*m..**»m*»...wmm. 60664 

95  ....»•».».....»••.»..•—••. 60664 

97 60664 

1 01 60664 


1..., 
20.. 
21.. 
74_ 


60750 

80199 

...60199.  60750 
..J0199.  60750 


90 „ 60199 

36...„ „ .58642 

48CFR 


1515 

1562 

.- 80664 

60664 

PropoMdRutaK 
225„ _. 

59641 

252..... 

.58641 

40  era 

199 

59297 

385 

60035 

360 - 60617 

50  era 

17 59605 

679 58298.  59623.  60182. 

60667 
660„ „...60788 


1 7 59334.  60676 

222 58335 

600 58386 

648 60676 

679 .58844.  60060.  60677 


Federal  Register  /  Vol.  62,  No.  219  /  Thursday,  November  13,  1997  /  Reader  Aids 


lU 


REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  13. 
1997 

ENVIRONMENTAL 
PROTECTION  AGENOY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Minnesota;  published  10-14- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admbilstralion 

Animal  drugs,  teeds.  and 
related  products: 
New  dnjg  applicatione— 
Salinomycin  and  t>acitracin 
zirx:;  published  11-13-97 
JUSTICE  DEPARTMENT 
Immlgralion  and 
Naturalization  Sarvica 
Immigration: 
Lawful  permanent  residence 
statu*— 

Battered  or  abused 
spouses  and  children; 
self-petitioning;  Form  I- 
360  review;  published 
11-13-97 
TRANSPORTATION 
DEPARTMBfT 
Fadaral  nviatlon 
Admlnlatratlon 
Airworthiness  directives: 
Oomier;  published  10-29-97 
SOCATA-Groupe 
AEROSPATIALE; 
published  9-30-97 
TREASURY  DEPARTMENT 
Privacy  Act;  implementation; 
published  11-13-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Dairy  products:  grading. 

inspisction,  and  standards: 

Fee  increases;  comments 
due  by  11-17-97; 
published  10-16-97 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaWt 
Inapactlon  Servica 
Interstate  transportatibn  of 

animals  and  animal  products 

(qdarantine): 


Brucellosis  in  cattle  and 
bison- 
State  and  area 

classifications; 

comments  due  by  11- 

17-97;  published  9-16- 

97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
maruigement: 
Magnuson  Act  provisions 
Observer  health  and 
safety;  comments  due 
by  11-21-97;  published 
10-2S-97 

Northeastern  United  States 
fisheries — 
New  England  Fishery 

Managen>ent  Council; 

hearings;  comments 

due  by  11-17-97; 

published  10-15-97 
Summer  flounder,  scup. 

and  Black  Sea  bass; 

comments  due  by  11- 

17-97;  published  10-20- 

97 

Marine  mammals: 
Endangered  fish  or  wildlife — 
North  Atlantic  right  whale 
protection;  comments 
due  by  11-18-97; 
published  11-3-97 

DEFENSE  NUCLEAR 
FACILITIES  SAFETY  BOARD 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  11-20-97;  published 
10-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution,  hazardous; 
national  emission  standards: 
Steel  picMing  facilities; 

comments  due  by  11-17- 

97;  published  9-18-97 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
New  Mexico;  comments  due 

by  11-20-97;  published 

10^1-97 
New  Mexico  et  al.; 

comments  due  by  11-20- 

97;  published  10-21-97 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Pennsylvania;  comments 

due  by  11-18-97; 

published  9-23-97 
Texas;  comments  due  by 

11-17-97;  published  10- 

17-97 

Virginia;  comments  due  t>y 
11-20-97;  published  10- 
21-97 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tat>le  of 
assignments: 

Florida;  comments  due  by 
11-17-97;  published  10-3- 
97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMBTT 

Public  and  Indian  Housing: 
Reasonable  revitalization 
potential  assessment  of 
public  housing  required  by 
law;  comments  due  by 
11-21-97;  published  9-22- 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Sarvloa 

Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  11-17- 
97;  published  10-16-97 

MERIT  SYSTEMS 
raOTECnON  BOARD 

Practices  and  procedures: 
■  Original  jurisdiction  cases; 
delegation  of  autfiority, 
etc.;  comments  due  by 
11-17-97;  published  9-16- 
97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
Income: 

Federal  old  age,  survivors 
and  disability  insurarice — 
Circuit  court  law; 
application;  comments 
due  by  11-17-97; 
published  9-18-97 

STATE  DEPARTMENT 

Freedom  of  Information  Act; 
implementation: 
Information  arKi  records 
availability;  time  limits  for 
responding  to  and 
consideration  of  requests 
for  expedited  processing; 
comments  due  by  11-17- 
97;  published  9-17-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Tankermen  and  persons  in 
charge  of  dangerous 
lk)ukls  and  Ik^uefied  gases 
transfers;  qualifications — 
Compliance  date  delayed 

and  comment  request; 

comments  due  by  11- 

17-97;  published  9-17- 

97 

Ports  and  waterways  safety: 
Mississippi  River  and 
Mississippi  River  GuH 


Outlet;  port  access  routes; 
comments  due  by  11-19- 
97;  published  8-21-97 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatk)n  systems, 
carrier  owr^ 

Expiration  date  extension; 
comments  due  by  11-18- 
97;  published  11-3-97 

Truth  in  airfares;  comments 
due  by  11-17-97;  published 
9-16-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Admlnlatratlon 

Air  traffic  operating  and  flight 
rules,  etc.: 

Anchorage.  AK;  terminal 
area  descriptkxi  revised; 
comments  due  by  11-17- 
97;  published  10-1-97 

Ainvorthiness  directives: 

Airbus;  comments  due  by 
11-17-97;  published  10- 
17-97 

Boeing;  comments  due  by 
11-17-97;  published  9-17- 
97 

CFM  International; 
comments  due  by  11-18- 
97;  published  9-1947 

'  Fokker;  comments  due  by 
11-2047;  published  10- 
2147 

Short  Brothers  pic; 
comments  due  by  11-17- 
97;  published  10-17-87 

Sikorsky;  comments  due  by 
11-17-97;  published  9-18- 
97 

Class  D  airspace;  comments 
due  by  11-17-97;  published 
10-17-97 

Qass  E  airspace;  comments 
due  by  11-17-97;  published 
10-17-97 

TREASURY  DEPARTMENT 

Comptroliar  of  the  Currency 

Fees  assessn>ent;  natk>nal 
and  District  of  Columbia 
banks;  comments  due  by 
11-20-97;  published  10-21- 
97 

TREASURY  DEPARTMENT 
Internal  Ravanue  Sarvica 

Income  taxes: 

Farming  business,  property 
produced;  cross-refererwe; 
comments  due  by  11-20- 
97;  published  8-22-97 

Qualified  nonrecourse 
financing;  comments  due 
by  11-19-97;  published  8- 
1347 


Order  Now! 


The  United  States  Government  Manual 
1997/1998 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  Usts 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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G  YES,  please  send  me copies  of  The  United  States  Government  Manual  1997/98, 

S/N  069-000-00072-0  at  »40  (»50  foreign)  each. 

Total  cost  of  my  order  is  * .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  niethod  of  payment 

□  Check  payable  to  Superintendent  of  Documents 
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Purchase  order  number  (optional) 

Photocopies  of  this  fomn  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


Authorizing  signature  W97 

Mail  orders  to:       Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 
Phone  orders  to:  (202)  512-1800 


Public  Papers 
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Presidents 
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United  States 
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(Book  I) $51.00 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


W«Uy  Ooafihtiaa  gf 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
{nformetion  on  ProsidorHial  poicies 
and  snrwurKements.  It  contains  the 
full  taod  of  the  President's  puMc 
spooches.  statements,  messages  to 
Congress,  news  conferences,  and  other 
Proaidontlal  materiais  roioaeod  by  the 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
roioaeod  during  ttte  preceding  weel(. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
tfie  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  otfwr  PreskJential  activities  and 
White  House  anrKMjncements. 
Indexes  are  puptished  quarterly. 

Published  by  the  Office  of  the  Federal 
RegiMer,  National  Archivae  and 
Records  Administratkxi. 
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can  keep  up  to  date  on  Presidential  activities. 

Q  $137.00  First  Class  Mail  □   $80.00  Regular  Mail 

.  Price  includes 
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The  total  cost  of  my  order  is  $ . 
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change.  International  customers  please  add  25%. 
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And 

How  To  Use  It 


Announdng  the  Latest  Editicni 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  flie  User  of  the  Federal  Register— 
Code  of  Federal  Itegulattons  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federol  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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prices  down,  the  Oovemment  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  pnxnptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washingtcm,  DC  20402-9372  with  the  proper  remittance.  Your  service 
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lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

Tb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Briefings  on  how  to  uae  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC,  see  the 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online  * 

Code  of  Federal  Regulations 
GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  tfuoughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:         Any  penon  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations 
WHO:        Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefing!  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary  to 

rssenrtih  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

November  18,  1997  at  9:00  am. 
Office  of  the  Federal  Register 
Conference  Room 
800  North  Capitol  Street,  NW 
Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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AgricuHural  Markatlng  Service 

RULES 

Pears  (winter)  grown  in  Oregon  et  al,  60999-61002 
Perishable  Agricultural  Commodities  Act;  implementation: 

Electronic  transmissions  as  ordinary  and  usual  billing  or 
invoice  statements,  60998-60999 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request;  correction,  61167 

Agrtcutturs  Dspartmant 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Air  Forc«  OapartnMnt 

NOTICES 

Commercial  activities  performance  (OMB  A-76);  cost 
comparison  studies,  61097-61099 

Animal  and  Plant  Haalth  Inspection  Sarvfoa 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Sliced  and  pre-packaged  dry-cured  pork  products,  61002- 
61005 
Import  and  export  user  fees;  exemption,  61005-61007 

PROPOSED  RULES 

Exportation  and  importation  of  aniipflls  and  animal 
products: 
Rinderpest  and  foot-and-mouth  disease,  etc.;  disease 
status  change — 
Belgium  et  al.,  61036-61041 
NOTICES 
Agmcy  information  collection  activities: 

Proposed  collection:  comment  request,  61079 
Handling,  training,  and  exhibition  of  potentially  dangerous 
exotic  or  wild  animals;  information  request,  61079- 
61080 

Blind  or  Savaraly  Disabled,  ConMnlttee  for  Purehaee  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
ICD-9-CM  Coordination  and  Maintence  Committee,  61129 
National  Immunization  Program;  adolescent 
immunization,  61129 

Commerce  Department 

5ee  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Technology  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61081- 
61082 


Committee  for  Purciiase  From  People  Wlto  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  61080-61081 

Consumer  Product  Sataty  Commission 

Nonccs 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  61094- 
61095 
Settlement  agreements: 

Ross  Stores,  Inc,  61095-61097 

Customs  Service 

NOTICES 

Trade  name  recordation  applications: 
IBBI,  61164-61165 

Defense  Department 

See  Air  Force  Department 

RULES 

Freedom  of  Information  Act;  implementation,  61013-61014 

PROPOSED  RULES 

Qvilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program;  reimbursement,  61058-61065 

NOTICES 

Meetings: 
Defense  Partnership  (Doimcil,  61097 

Drug  Enforcement  Administration . 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Hernandez,  Martha,  M.D.,  61145-61148 
Novartis  Pharmaceuticals  Corp.,  61148 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  61099 
Grants  and  cooperative  agreements;  availability,  etc.: 
Bilingual  education  and  minority  languages  affairs — 
Limited  English  proficient  students  education  program, 
61180-61202 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted  '' 

construction;  general  wage  determination  decisions, 
61148-61150 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Ap{>eals  Office,  Energy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Savannah  River  Site,  SC — 
Interim  management  of  nuclear  materials,  61099-61103 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Caliper  Technologies,  Inc.,  61103 
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Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Virginia;  correction,  61016 
Clean  Air  Act: 
Special  exemptions — 
Virgin  Islands.  61204-61205 
Hazardous  waste  program  authorizations: 

Michigan.  61175-61178 
Water  pollution  control: 
Clean  Water  Act- 
Michigan  Section  404  permitting  program; 
modifications  approved,  61173-61175 
National  pollutant  discharge  elimination  system;  State 
programs — 
Michigan,  61170-61173 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Municipal  waste  combustors;  continuous  emissions 
monitoring  systems.  61065 
NOTICES 

Environmental  statements;  availability,  etc: 
Agency  statements — 
Comment  availability,  61110-61111 
Weekly  receipts,  61111-61112 
Grants  and  cooperative  agreements;  availability,  eic: 

Investigator- initiated  grants  program,  61112 
Meetings: 
Mississippi  River/Gulf  of  Mexico  Watershed  Nutrient 
Task  Force.  61112 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Chemical  Handling  Corp.  Site,  CO,  61114-61116 
Lake  (Petro)  Station  Truck  Stop  Site,  IN,  61116 
Superfund  program: 
Ability  to  pay  determinations;  policy  statement,  61112- 

61113 
EPA  participation  in  bankruptcy  proceedings;  guidance 

availability,  61113 
Interim  CERCLA  settlement  policy — 
Penalty  and  punitive  damages  claims  for 

noncompliance  with  a^inistrative  orders,  61113- 
61114 
Potential  compromises  of  cost  recovery  claims  due  to 
existence  of  significant  orphan  share,  61113 
Water  pollution;  discharge  of  pollutants  (NPDES): 
Texas  et  al.;  petroleum  UST  systems  cleanup;  general 
permits,  61116-61125 

Executive  Office  of  the  President 

See  Presidential  Dociunents 


Federal  Communications  Commission 

RULES 

Television  broadcasting: 
Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992— 
Indecent  programming  on  leased  access  and  public. . 
educational,  and  governmental  access  channels; 
cable  operators  policies,  61034 
Cable  television  systems — 
Inside  wiring,  61016-61034 
PROPOSED  RULES 

Television  broadcasting: 
Cable  television  systems — 
Inside  wiring,  61065-61070  , 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Brooklyn  Navy  Yard  Cogeneration  Partners,  L.P.,  61103- 

61104 
Etelmarva  Power  &  Light  Co.  et  al.,  61104 
Electric  Energy,  Inc..  61104 
Kem  River  Gas  Transmission  Co..  61104 
MidAmerican  Energy  Co..  61104-61105 
New  York  State  Electric  &  Gas  Corp.,  61105 
OGE  Energy  Resources,  Inc..  61105 
Rochester  Gas  &  Electric  Corp.,  61105-61106 
Tennessee  Gas  Pipeline  Co.,  61106 
Unitil  Power  Corp..  61106-61107 
Viking  Voyageur  Gas  Transmission  Co..  L.L.C.,  61107- 

61108 
WiHiams  Natural  Gas  Co..  61108 
Williston  Basin  Interstate  Pipeline  Co.,  61108-61109 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Trumbull,  Monroe,  and  Newtown,  CT,  61162-61163 

Federal  Labor  Relations  Authority 

RULES 

Freedom  of  Information  Act;  implementation,  60997 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  61035-61036 
Federal  Maritime  Commission 

NOTICES 

Agreemraits  filed,  etc..  61125-61126 
Federal  Railroad  Administration 

NOTICES 

Safety  advisories,  bulletins,  and  directives: 
Hazards  caused  by  severe  weather  conditions;  protection 
of  trains  and  personnel 
Flash  flood  warnings,  61163 


Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61082-61083 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Pratt  &  Whitney;  correction,  61010-61011 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  61126 
Formations,  acquisitions,  and  mergers.  61126 
Nonbanking  activities.  61127 
Daylight  overdrafts  measurement;  checks  drawn  on  local 
Federal  Reserve  banks,  time  credits  modification; 
poUcy  statement.  61127-61128 
Meetings;  Sunshine  Act,  61128 
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Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

61139-61140 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
San  Diego  Coimty,  CA;  85  sensitive  plant  and  animal 
species,  61140-61141 

Food  and  Ditig  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Carbersone  and  bacitracin  zinc,  61011 

PR0P06CD  RULES 

Human  drugs: 

Labeling  of  drug  products  (OTC) — 
Analgesic/antipyretic  active  ingredients  for  internal 
use;  required  alcohol  warning,  61041-61057 
Nonces 
Biological  product  licenses: 

latric  Corp.,  61129-61130 
Medical  devices;  premarket  approvaL 

LithoTron  Lithotripsy  System,  61130-61131 

NeuroControl  Freehand  System,  61131-61132 
Meetings: 

Psychopharmacologic  Drugs  Advisory  Committee,  61132 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Federal  Meat  inspection  Act  and  Poultry  Products 
Inspection  Act;  State  designations — 
Florida,  61009-61010 
Pathogen  reduction;  hazard  analysis  and  critical  control 
point  (HACCP)  systems- 
Generic  E.  coli  testing  of  tiu-keys;  sample  collection. 
61007-61009 

Forest  Servica 

NOTICES 
Meetings: 
Deschutes  Provincial  Interagency  Executive  Committee 
Advisory  Committee.  61080 

Qeneral  Accounting  Offlca 

NOTICES 
Meetings: 
Government  Auditing  Standards  Advisory  Council,  61129 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevenfion 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Health  Reaourees  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review,  comment  request.  61132- 
61133 
Grant  and  cooperative  agreement  awards: 

American  Public  Health  Association.  61133 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Petroleum  violation  escrow  funds;  excess  determinations, 
61109-61110 


Housing  and  UrtMn  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  61134 
Submission  fcv  OMB  review;  comment  request,  61134- 
61135 
Grants  and  cooperative  agreemrats;  availability,  etc: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  61135-61139 

Immigration  and  NaturMiation  Service 
Nonccs 

Temporary  protected  status  program  designations: 
Sierra  Leone;  correction.  61167 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Law  and  order  on  Indian  reservations: 

Courts  of  Indian  Offenses  and  law  and  order  code 
Correction,  61057-61058 
NOTICES 
Liquor  and  tobacco  sale  or  distribution  ordinance: 

Kaibab  Band  of  Paiute  Indians,  AZ,  61141-61144 
Reservaticm  establishment,  additions,  etc.: 

Redwood  Valley  Rancheria  of  Pomo  Indians  of  California. 
61144 

Interior  Department 

See  Fish  and  Wildlife  Service  *> 

See  Indian  Affairs  Biueau 
See  Land  Management  Bureau 

Intemationai  Trade  Administration  i 

NOTICES 
Antidumping: 

Furfuryl  alcohol  from — 
South  Africa,  61084-61092 
Applications,  hearings,  determinations,  etc.: 

Worcester  Polytechnic  Institute  et  al..  61092 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  NaturaUzation  Service 


See  Employment  Standards  Administration . 
Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon.  61144 
Survey  plat  filings: 

Idaho,  61144-61145 

National  Oceenic  and  Atmospheric  Administration 

PROPOSED  RULES 

Marine  mammals: 
Incidental  taking — 
Vandenberg  AFB,  CA;  missile  and  rocket  laimches, 
aircraft  flight  test  operations,  and  helicopter 
operations,  61077-61078 
NOTICES 

Marine  manmials: 
{pudental  taking;  authorization  letters,  etc — 
Vandenberg  AFB,  CA;  DelU  II.  Titan  II,  Titan  IV.  and 
Taurus  launch  vehicles,  61092-61093 
Permits: 
Marine  mammals,  61093-61094 
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National  Railroad  Passenger  Corporation 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation.  61070-61077 
National  Science  Foundation 

NOTICES 
Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel, 

61150 
Astronomical  Sciences  Special  Emphasis  Panel,  61150 
Biological  Sciences  Special  Emphasis  Panel.  61150 
Electrical  and  Communications  Systems  Division  Special 

Emphasis  Panel.  61150-61151 
Geosdences  Special  Emphasis  Panel,  61151 
Human  Resource  Development  Special  Emphasis  Panel, 

61151 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  61151 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  detenninations,  etc.: 
Toledo  Edison  Co.  et  al..  61151-61152 

Occupational  Safety  and  Health  Review  Commission 

RULES 

Practice  and  procedure: 
E-Z  Trial  pilot  program  implementation  and  simplified 
proceedings  for  adjudicative  process;  CFR  correction 
Correction.  61011-61012 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for  valuing  benefits,  61012-61013 
NOTICES 

Multiemployer  plans: 
Variable-rate  premiums  and  interest  assumptions  for  plan 
valuations  following  mass  withdrawal,  61152-61153 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Nonprofit  standard  mail  rate  matter;  eligibility 
requirements,  61014-61015 
NOTICES 

Meetings;  Sunshine  Act,  61153 
Presidential  Documents 

ADMINISTRATIVE  ORDERS 

State,  Secretary  of;  authorization  to  redelegate  certain 
responsibilities  to  (Memorandum  of  November  4, 
1997),  60995 

Public  Heatth  Servics 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings;  Sunshine  Act,  61153-61154 
Research  and  Special  Programs  Administration 

NOTICES  • 

Meetings:  ■* 

International  standards  on  transport  of  dangerous  goods, 
61163-61164 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  61154-61156 
Chicago  Board  Options  Exchange,  Inc.,  61156-61157 
Chicago  Stock  Exchange,  Inc.,  61157-61158 
Government  Securities  Clearing  Corp.,  6115B-61160 
Pacific  Exchange,  Inc.,  61160-61161 

Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  61154 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61161 

State  Department 

NOTICES 
Meetings: 
Shipping  Coordinating  Committee,  61161 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 
Control  exemptions — 
Coach  USA.  Inc.,  61164 

Techrralogy  Administration 

NOTICES 

Meetings: 
Federal  Key  Management  Infrastructure  Federal 
Information  Processing  Standard  Development 
Technical  Advisory  Committee,  61094 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration. 

See  Research  and  Sjjecial  Programs  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61161- 
61162 


Treasury  Department 

See  Customs  Service 


United  States  Information  AgerKy 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Armenia;  elementary-level  teacher  education  program, 
61165-61166 


Separate  Parts  In  This  Issus  ' 

Partll 

Environmental  Protection  Agency.  61170-61178 

Part  III 

E>epartment  of  Education.  61180-61202 
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PwtIV 

Environmental  Protection  Agency.  61204-61205 


Additional  infonnation.  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Elactinonic  Bullatin  Board 

Free  Electronic  Bolletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cunujtative  list  o<  the  pans  aftocted  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  o(  this  issue. 
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Presidential  Documents 


Memorandum  of  November  4,  1997 

Authorization  To  Redelegate  Certain  Responsibilities  Vested 
in  the  President  and  Delegated  to  the  Secretary  of  State 


Memorandum  for  the  Secretary  of  State 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  section  301  of  Title  3  of  the  United  States  Code,  to  the 
extent  that  you  consider  doing  so  appropriate  to  facilitate  the  consolidation 
of  the  Arms  Control  and  Disarmament  /^ency  and  the  Department  of  State. 
I  hereby  authorize  you  to  redelegate  to  any  officer  of  the  executive  branch 
any  or  all  authorities  vested  in  the  President  that  are  delegated  to  the 
Secretary  of  State  by  any  act,  order,  determination,  delegation  of  authority, 
regulation,  or  Executive  order  heretofore  or  hereinafter  enacted  or  issued 
and  that  have  been  or  may  be  redelegated  to  the  Under  Secretary  of  State 
for  Arms  Control  and  International  Security  Affairs. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


\ys^XjX§jj^^S\Kj^^ 


THE  WHITE  HOUSE, 
Washington,  November  4,  1997. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  ger>eral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  ReguMiont,  which  is  put)iished  under 
50  tMes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperinleiKJerrt  of  D(xuments.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5CFRPart2411 

RwMon  of  FYMdoin  of  InfoniMtion 
Act  Rogulattofw 

AQBCV:  Federal  Labor  Relaticnu 

Authority. 

action:  Final  rule. 

SUMMARY:  The  Federal  Labor  Relations 
Authority,  the  General  Counsel  of  the 
Federal  Labor  Relations  Authority,  and 
the  Federal  Service  Impasses  Panel 
(FLRA)  are  amending  their  regulations 
governing  the  release  of  information  as 
these  regulations  pertain  to  the  timing  of 
FLRA  responses  to  requests  for 
information.  This  action  is  taken  to 
conform  the  FLRA's  regulations  to  the 
requirements  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  et  seq. 
(FOIA),  as  amended  by  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA). 
DATES:  Effoctive  November  14, 1997. 
FOR  FIMTHBl  WTOIIMATIOM  CONTACT: 
Peter  Constantine,  Office  of  Case 
Control,  Federal  Labor  Relations 
Authority,  607  14th  Street,  N.W.,  Room 
415,  Washington,  D.C.  20424-0001.  or 
by  telephone  at  (202)  482-6540. 
SUPPLBMBfTARY  INFORMATION:  Through 
the  EFOIA,  Pub.  L.  104-231, 110  Stat. 
3048  (1996)  Congress  amended  the 
FOIA,  5  U.S.C.  552  et  seq.,  to,  among 
other  things,  increase  the  time  limit  for 
agency  responses  to  requests  for 
information  from  ten  (10)  to  twenty  (20) 
working  days.  Accordingly,  the  FLRA  is 
amendkig  its  regulations  at  5  CFR  Part 
2411  to  reflect  this  change.  The 
revisions  to  the  FLRA's  FOIA 
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regulations  set  forth  below  are  neither 
interpretive  nor  controversial.  For  these 
reasons,  the  FLRA  finds  good  cause  to 
determine  that  public  notice  of,  and 
comments  on,  this  amendment  are 
impracticable,  Uinnecessary,  and 
contrary  to  the  public  interest 
Therefore,  pursuant  to  5  U.S.C  553(b), 
this  regulatory  action  is  exempt  from 
notice  and  conunent  reqiiirements. 

Executive  Order  12886 

This  final  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12886.  It  is  not  classified  as 
significant  because  it  does  not  meet  the 
criteria  for  significant  regulatory  action 
established  by  the  E.O. 

Regttlatoiy  Flexibility  Act  Certification      |a«ii.10 

Pursuant  to  section  605(b)  of  the 
ilegulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  FLRA  has  determined  that 
this  proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  are  procedural  in 
nature  and  are  required  to  implement 
EFOL\. 

P^ierwork  Reduction  Act  of  lOOS 

The  proposed  regulations  contain  no 
additional  information  collection  or 
record  keeping  requirement  under  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501,  et  seq.. 

List  of  Subjects  in  5  CFR  Part  2411 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees. 

For  the  reasons  stated  in  the 
preamble,  the  FLRA  amends  part  2411 
of  chapter  XIV,  title  5  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  241 1— AVAILABILITY  OF 
OFFICIAL  INFORMATION 

1.  The  authority  citation  for  part  2411 
continues  to  read  as  follows: 

Antfaority:  5  U.S.C.  552. 

2.  In  §  2411.6,  paragraph  (b)  is  revised 
to  read  as  follows: 


§2411.6    Tbne  limtta  for  prooesaing 


(b)  Except  as  provided  in  §  2411.8,  the 
appropriate  Regional  Director,  the 
Freedom  of  Information  Officer  of  the 
Office  of  the  General  Counsel,  the 
Solicitor  of  the  Authority,  or  the 
Executive  Director  of  the  Panel,  as 
appropriate,  shall,  within  twenty  (20) 
woridng  days  following  receipt  of  the 
request,  respond  in  writing  to  the 
requester,  determining  whether,  or  the 
extent  to  which,  the  request  shall  be 
complied  with. 

3.  In  §  2411.10,  paragraph  (g)(2)  is 
revised  to  read  as  follows: 


(g).  .  * 

(2)  A  requester  has  previously  &iled 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing),  in  which  case  the  Authority, 
the  General  Counsel  or  the  Panel 
requires  the.  requester  to  pay  the  full 
amount  owed  plus  any  applicable 
interest  as  provided  above  or 
demonstrate  that  the  requester  has,  in    ■ 
fact,  paid  the  fee,  and  to  make  an 
advance  payment  of  the  full  amoimt  of 
the  estimated  fee  before  the  agency 
begins  to  process  a  new  request  or  a 
pending  request  from  that  requester. 
When  the  Authority,  the  Genoal 
Coimsel  or  the  Panel  acts  imder 
paragraph  (g)(1)  or  (2)  of  this  section, 
the  administrative  time  limits 
prescribed  in  subsection  (a)(6)  of  the 
FOIA  (i.e.,  20  working  days  from  receipt 
of  initial  requests  and  20  working  days 
from  receipt  of  appeals  from  initial 
denial,  plus  permissible  extension  of 
these  time  limits)  will  begin  only  after 
the  Authority,  the  General  Counsel  or 
the  Panel  has  received  fee  payments 
described  above. 


Dated:  November  7, 1997. 
SoUyThMMS, 
Executive  Director. 

{FR  Doc.  97-29915  Filed  11-13-97;  8:45  am] 
BHjjNQ  cooc  ersr-oi-p 
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DEPARTMENT  OF  AGRICULTURE      - 
Agricultural  Marketing  Servica 

7CFRPart46 

[Docki«  NumlMr  FV97-3S6] 

Revision  to  Part  46,  Regulations  Under 
the  Perishable  Agricultural 
Commodltlas  Act  (PACA) 

AGBUCY:  Agriciiltiiial  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  revising  the 
regulations  (other  than  Rules  of 
Practice)  Under  the  Perishable 
Agricultural  Commodities  Act  (PACA  or 
Act)  to  establish  that  electronic 
transmissions  are  "ordinary  and  usual 
billing  or  invoice  statements"  within  the 
meaning  of  the  PACA. 
EFFECTIVE  DATE:  December  15.  1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Charles  W.  Parrott.  Assistant  Chief, 
PACA  Branch.  Room  2095-So.  Bldg.. 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  1400  Independence  Avenue, 
S.W.,Washington,  D.C  20250.  Phone 
(202)  720-4180. 

SUPPLBKNTARY  MFORMATKM:  This 
regulation  is  issued  under  authority  of 
section  15  of  the  PACA  (7  U.S.C  499o). 

Background 

The  PACA  establishes  a  code  of  feir 
trading  practices  covering  the  marketing 
of  fresh  and  frozen  fruits  and  vegetables 
in  interstate  and  foreign  commerce.  It 
protects  growers,  shippers,  distributors, 
and  retailers  dealing  in  those 
commodities  by  prohibiting  unfair  and 
fraudulent  trade  practices.  Thus,  the  law 
fosters  an  efBcient  nationwide 
distribution  system  for  fresh  and  frozen 
fruits  and  vegetables,  benefitting  the 
whole  marketing  chain  from  farmer  to 
consumer.  The  PACA  provides  for  a 
forum  to  adjudicate  commercial 
disputes  in  which  USDA  may  award 
damages  against  a  licensee  who  fails  to 
meet  contractual  obligations  in  violation 
of  the  Act  The  law  also  imposes  a 
statutory  trust  on  perishable  agricultural 
commodities  received  but  not  yet  paid 
for,  products  derived  from  those 
commodities,  and  any  receivables  or 
proceeds  due  from  the  sale  of  those 
commodities  or  products  thereof  for  the 
benefit  of  unpaid  suppliers  or  sellers. 
USDA's  Agricultiu^  Marketing  Service 
(AMS)  administers  and  enforces  the 
PACA. 

The  PACA  Amendments  of  1995, 
among  other  things,  eliminated  the 
requirement  for  unpaid  produce 
suppliers  to  file  trust  nodces  with 


USDA  in  order  to  preserve  their  trust 
rights  under  the  statutory  trust 
provision  of  the  Act.  Additionally,  the 
amendments  to  the  PACA  allow  unpaid 
sellers  of  fresh  and  frozen  fridts  and 
vegetables  to  preserve  trust  benefits  by 
adding  language  to  "ordinary  and  usual 
billing  or  invoice  statements"  that 
advisee  the  buyer  of  the  creditor's 
intention  to  preserve  trust  benefits.  This 
addition  of  language  indicating  the 
intent  to  preserve  trust  benefits  to  bills 
or  invoices  eliminates  the  need  for  a 
trust  creditor  to  provide  any  additional 
notice  to  the  debtor  of  the  creditor's 
intention  to  preserve  trust  benefits. 
However,  the  Act  does  not  explicidy 
declare  that  information  transmitted  in 
the  course  of  electronic  transactions 
would  constitute  "ordinary  and  usual 
billing  or  invoice  statements". 

On  January  15,  1997,  the  United  Fresh 
Fruit  and  Vegetable  Association 
(UFFVA).  a  produce  industry  trade 
association  based  in  Alexandria, 
Virginia,  petitioned  AMS  to  adopt 
regulations  under  the  PACA  to 
recognize  the  use  of  Electronic  Data 
Interchange.  Ten  other  produce  industry , 
organizations  joined  the  UFFVA  on  the 
petition.  The  petitioners  sought 
clarification  as  to  whether  EDI 
transactions  are  considered  by  AMS  to 
be  "ordinary  and  usual  billing  or 
invoice  statements"  within  the  meaning 
of  the  1995  PACA  amendments.  USDA 
agreed  with  petitioners  that  a  revision  to 
the  regulations  would  eliminate  any 
uncertainty  in  this  regard  and  would 
ensiire  that  licensees  can  use  reasonable 
technological  advances  while  still 
receiving  appropriate  trust  protection 
imder  the  PACA. 

Therefore,  USDA  proposed  a  change 
in  the  PACA  regulations  to  achieve  this 
end.  The  proposal  was  published  in  the 
Federal  Register  on  June  20, 1997  (62 
FR  33574).  The  proposal  contained  a 
definition  for  the  term  "ordinary  and 
usual  billing  or  invoice  statements"  to 
be  added  in  section  46.46(a)  as  follows: 

"Ordinary  and  usual  billing  or  invoice 
statements"  as  used  in  section  S(c)(4)  of  the 
Act  and  "invoice  or  other  billing  statement" 
as  used  in  section  46.46(f)(3)  mean 
communications  customarily  used  between 
parties  to  a  transaction  in  peristiable 
agricultural  commodities  in  whatever  form, 
dociunentary  or  electronic,  for  billing  or 
invoicing  purpoaes. 

The  proposed  definition  specifies  that 
"ordinary  and  usual  billing  or  invoice 
statements"  as  used  in  the  PACA  and 
"invoice  or  other  billing  statement"  as 
used  in  section  46.46(f)(3)  include  both 
paper  documentation  and  electronic 
transmissions  customarily  used  between 
a  seller  and  a  buyer  for  billing  or 
invoicing  purposes.  This  change  to  the 


regulations  is  very  similar  to  the  change 
stiggested  in  the  UFFVA  petition.  The 
30-day  comment  period  on  the  proposed 
rule  closed  on  July  21,  1997. 

Comments 

USDA  received  comments  on  the 
proposed  rule  from  the  American 
Frozen  Food  Institute  (AFFI),  McLean. 
Virginia:  Western  Growers  Association. 
Newport  Beach,  California;  Driscoll's 
Strawberry  Associates,  Inc.. 
WatsonvUle,  California;  and  The  Nunes 
Company,  Inc.,  Salinas,  California.  All 
of  the  commentors  supported  USDA's 
proposal  to  amend  the  regulations  to 
establish  that  electronic  transmissions 
are  "ordinary  and  usual  billing  or 
invoice  statements"  within  the  meaning 
of  the  PACA. 

In  its  favorable  comment.  AFFI 
suggested  that  in  order  to  clarify  and . 
strengthen  the  proposal,  USDA  should 
confirm  in  the  final  rule  that  including 
a  statement  on  an  electronic  invoice  or 
other  billing  document  that  the  sale  is 
subject  to  the  provisions  of  the  PACA 
statutory  trust  will  satisfy  the  notice 
requirements  under  the  statute.  AFFI  is 
concerned  that  the  statement  preserving 
trust  benefits  may  not  be  recognized  as 
a  standard  data  field  on  an  electronic 
doctunent,  and  therefore  may  not  be 
received  or  read  by  the  party  to  which 
the  information  is  being  disclosed. 
However,  as  we  stated  in  the  preamble 
to  the  proposed  nde,  both  parties  to  an 
electronic  transaction  must  agree  to  the 
format  of  the  information  to  be 
transmitted  and  received  in  an 
electronic  transmission.  USDA  believes 
that  this  agreement  is  the  proper  forum 
for  ensiuing  that  the  buyer  receives 
notice  of  trust  preservation  from  the 
seller  in  the  electronic  transmission. 
The  PACA  requires  that  the  seller  give 
notice  to  the  buyer  in  order  to  preserve 
its  trust  benefits.  Therefore,  a  seller 
engaged  in  electronic  transactions  must 
ensiue  in  the  agreement  with  its  buyer 
that  the  buyer  is  receiving  the  trust 
statement  as  part  of  the  electronic 
transmission.  Otherwise,  the  seller  is 
responsible  for  finding  other  means  of 
giving  notice  to  the  buyer  in  order  to 
qualify  for  PACA  trust  protection. 
Under  these  circumstances,  USDA  is 
making  no  change  to  the  final  rule  based 
on  this  comment. 

Executive  Orders  12866  and  12988 

This  rule,  issued  under  the  Perishable 
Agricultural  Commodities  Act  (7  U.S.C. 
499  et  seq.),  as  amended,  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  1 2866. 

Tnis  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
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to  have  retroactive  efiiect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Efiscts  GO  Soaall  ] 


Pursuant  to  requirements  set  forth  in 
the  R^julatory  FlexiWity  Act  (RFA)  (5 
U.S.C  601  et  geq.).  USDA  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities.  The  purpose 
of  the  RFA  is  to  fit  r^iulatory  actions  to 
the  scale  of  businesses  subject  to  such 
actions  in  order  that  small  businesses 
will  not  be  unduly  or  disproportionately 
burdened.  Small  agricultural  sovice 
firms  have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  The  PACA 
requires  all  businesses  that  operate 
subject  to  its  provisions  maintain  a 
license  issued  by  USDA.  There  are 
approximately  15,700  PACA  licensees. 
many  of  which  may  be  classified  as 
small  entities. 

The  revised  regulations  establish  that 
the  electronic  transmissions  used  in 
perishable  agricultural  commodity 
transactions  are.  in  fad,  "ordinary  and 
usual  billing  or  invoice  statements." 
The  use  of  electronic  transactions  is 
volimtary,  and  the  revised  regulations 
specifiodly  provide  companies  an 
electronic  alternative  to  paper 
documentation  to  give  notice  of  intent 
to  preserve  trust  rights. 

Accordingly,  based  on  the 
information  in  the  above  discussion. 
AMS  has  determined  that  the  provisions 
of  this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
piunber  of  small  entities. 

Paperwork  Rednctioa  Act 

In  ccunpliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  which 
implement  the  Paperworii  Reduction 
Act  Of  1995  (Pub.  L.  104-13).  the 
information  collection  and 
recordkeeping  requirements  covered  by 
this  rule  were  approved  by  OMB  on 
October  31, 1996,  and  expires  on 
October  31, 1999. 

List  of  Subjects  in  7  CFR  Part  46 

Agricultural  commodities.  Brokers. 
Penalties.  Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  46  is  amended  as 
follows: 


PART  4e-{AM^NDED| 

1.  The  authority  citation  for  part  46 
continues  to  read  as  follows: 

Aotboiity:  Sec.  15, 46  Stat  537;  7  U.S.C. 
499o 

2.  In  S  46.46.  a  new  paragraph  (aK5) 
is  added  to  read  as  follows: 

146.48   Statutory  trust 

•        •        •        •        • 

(5)  "Ordinary  and  usual  billing  or 
invoice  statements"  as  used  in  section 
S(cU4)  of  the  Act,  and  "invoice  or  other 
billing  statement"  as  used  in 
§  46.46(f)(3),  mean  communications 
customarily  used  between  parties  to  a 
transaction  in  perishable  agricultural 
commodities  in  whatever  form, 
dociunentary  or  electronic,  for  billing  or 
invoicing  purposes. 

Dated:  November  7. 1997. 

BobtCEiSBsy, 

Deputy  Administrator,  Fruit  and  Vegetable 
PtxtgFomt. 

[FR  Doc  97-29926  Filed  11-13-97;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Aorieulturai  Marfcattng  Sarvto* 

7CFR  Part  927 

(Docket  Noa.  AO-68-A7;  FV96-«a7-1] 

Winter  Pears  Grown  In  Oregon, 
Waahington,  and  Callfomta;  Order 
Amending  the  Marketing  Order 

AQSICV:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
marketing  agreement  and  order  (order) 
for  winter  pears  grown  in  Oregon, 
Washington,  and  California.  "Hie 
amendments  remove  the  State  of 
California  from  the  order  and  make 
related  changes  to  provisions 
concerning  the  production  area, 
districts,  and  establishment  and 
membership  of  the  Committee.  Another 
amendment  allows  the  use  of 
telecopiers  or  other  electronic  means  in 
Committee  voting  procedures.  The 
amendments  will  improve  the 
administration,  operation  and 
functioning  of  the  order. 
EFFECTIVE  DATE:  November  17,  1997. 
FOR  FURTHER  MFORMATKM  CCMTACT: 
Kathleen  M.  Finn,  Marketing  Specialist, 
Marketing  Order  Adnunistration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA.  roonx  2S23-S, 
Washington.  D.C  20250-0200; 


telephone:  (202)  720-2491,  or  FAX  (202) 
720-5698;  or  Teresa  Hutchinson, 
Mariceting  Specialist,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
V^etable  Division,  AMS,  USDA,  1220 
S.W.  Third  Avenue,  room  369,  Portland, 
OR  97204-2807;  telephone  (509)  326- 
2724  or  FAX  (509)  326-7440.  Small 
businesses  may  request  information  on 
compliance  writh  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  room  2523-S,  Washingtcm. 
DC  20000-6456;  telephone  (202)  720- 
2491;  Fax  (202) 720-5698. 


•:  Prior 

documents  in  this  proceeding:  Notice  <^ 
Hearing  issued  on  June  24, 1996,  and 
published  in  the  June  26, 1996,  issue  of 
the  Federal  Kagialer  (61  FR  33047). 
Recommended  Decision  and 
Opporttmity  to  File  Written  Exceptions 
issued  on  June  9, 1997,  and  published 
in  the  Federal  Ragislar  on  June  16, 1997 
(62  FR  32548).  Secretary's  Decision  and 
Referendum  Ordw  issued  Jidy  22, 1997, 
and  published  in  the  FedCTal  1 
on  July  28, 1997  (62  FR  40310). 

Preliminary  Statement 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Tide  5  of  Uie  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Oder  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administi^tive 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court  Under 
section  608c(15KA)  of  the  Act  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  nde  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
iidiabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 
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The  filial  rule  was  formulated  on  the 
record  of  a  public  hearing  held  in 
Sacramento,  California,  on  July  9, 1996, 
and  in  Portland,  Oregon,  on  July  10, 
1996,  to  consider  the  proposed 
amendment  of  Marketing  Order  and 
Agreement  No.  927.  regulating  the 
handling  of  winter  pears  grown  in 
Oregon,  Washington,  and  California, 
hereinafter  referred  to  as  the  "order." 
Notice  of  the  Hearing  was  published  in 
the  June  26. 1996.  issue  of  the  Federal 
Re^ater  (61  FR  33047). 

The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C,  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing 
proceedings  to  formulate  marketing 
•gnements  and  marketing  orders  (7  CFR 
Part  900).  The  Notice  of  Hearing 
contained  proposals  submitted  by  the 
Winter  Pear  Control  Committee 
(Committee),  which  locally  administers 
the  order. 

The  Committee's  proposals  pertained 
to:  (1)  revising  the  definition  of 
"production  area"  to  mean  only  the 
States  of  Oregon  and  Washington;  (2) 
revising  "district"  by  removing 
California,  leaving  only  those  districts 
designated  in  the  States  of  Oregon  and 
Washington:  (3)  revising  "establishment 
and  membership"  of  the  Committee  to 
be  consistent  with  the  reduction  in  size 
of  the  regulated  production  area;  (4) 
revising  "procedure  of  Control 
Committee",  "(a)  quorum  and  voting", 
so  that  the  number  of  members  needed 
for  a  quorum  is  consistent  with  the 
revised  Committee  representation,  and 
amending  "(b)  mail  voting",  to  allow  for 
the  use  of  telecopiers  and  other 
electronic  means;  and  (5)  revising  the 
definition  of  "pears"  to  exclude  pears 
produced  in  California. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator  of  the 
Agricultural  Marketing  Service  (AMS) 
on  June  9. 1997,  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture,  a 
Recommended  Decision  and 
Opportunity  to  File  Written  Exceptions 
thereto  by  J\uie  26, 1997.  No  exceptions 
were  received. 

A  Secretary's  Decision  and 
Referendum  Order  was  issued  on  July 
22, 1997,  directing  that  a  referendum  be 
conducted  during  the  period  August  8 
through  August  29,  1997,  among 
producers  of  winter  pears  in  Oregon, 
Washington,  and  California  to 
determine  whether  they  favored  the 
proposed  amendments  to  the  order.  All 
of  the  proposed  amendments  were 
favored  by  more  than  the  requisite  two- 


thirds  of  the  producers  voting  in  the 
referendum  by  number  and  volume. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  winter 
pear  handlers  throughout  the 
production  area  for  their  approval.  The 
marketing  agreement  was  signed  by 
handlers  of  more  than  50  percent  of  the 
volume  of  winter  pears  handled  by  all 
handlers  during  the  representative 
period  of  Jidy  1, 1996,  through  June  30, 
1997. 

Also,  this  final  rule  includes  an 
additional  modification  to  the 
regulatory  text  concerning  the  definition 
of  "pears"  to  clarify  that  the  definition 
applies  to  winter  pears  that  are  grown 
in  the  production  area. 

Small  Business  Considerations 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1800  winter 
pear  producers  in  Oregon,  Washington, 
and  California  and  approximately  100 
handlers  of  winter  pears  who  are  subject 
to  regulation  under  the  marketing  order. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $500,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  under  the  order,  are  defined  as 
those  with  axmual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
small  businesses.  The  record  indicates 
that  handlers  will  not  be  unduly 
burdened  by  any  additional  regulatory 
requirements,  including  those 
pertaining  to  reporting  and 
recordkeeping,  that  might  result  from 
this  proceeding. 

During  the  1995-96  crop  year, 
approximately  100  handlers  were 
regulated  under  Marketing  Order  No. 
927.  In  addition,  there  were  about  1.800 
producers  of  winter  pears  in  the 


production  area.  Production  for  the 
1995-96  season  showed  that  15,316,776 
standard  boxes  were  produced  in 
Oregon  and  Washington,  while 
California  produced  434,380  standard 
boxes. 

The  removal  of  the  State  of  California 
will  allow  the  Northwest  winter  pear 
industry  to  operate  more  efficienUy. 
There  are  approximately  60  growers  and 
19  handlers  of  winter  pears  in  California 
who  have  asked  to  be  removed  from  the 
marketing  order  since  the  harvesting 
and  marketing  seasons  for  California 
pears  are  different  than  those  for  pears 
grown  in  Oregon  and  Washington. 
Production  for  the  1995-96  season 
showed  that  15,316,776  standard  boxes 
were  produced  in  Oregon  and 
Washington,  while  California  produced 
434,380  standard  boxes.  Revenue 
generated  bom  assessments  collected  in 
1995-96  would  be  $175,923  from 
California  compared  to  $6,203,295  from 
Oregon  and  Washington. 

Record  evidence  indicated  that  during 
the  1994—95  crop  year  winter  pears  were 
assessed  at  $.43  per  standard  box. 
According  to  preliminary  figures  in  the 
record,  returns  to  handlers  per  standard 
box  for  that  year  were  $8.31.  The 
assessment  rate  is  about  5  percent  of  the 
preliminary  returns. 

California  growers  believed  they  were 
funding  promotion  programs  that  are  in 
direct  competition  with  their  own 
product.  Record  evidence  showed  that 
there  will  not  be  any  additional  burden 
imposed  on  handlers  with  the 
implementation  of  these  amendments. 
In  uct,  handlers  in  the  State  of 
California  will  be  relieved  of  any 
regulatory  burden.  Those  in  Oregon  and 
Washington  will  continue  to  benefit 
from  operation  of  the  program.  There 
are  currenUy  1 ,700  winter  pear  growers 
and  93  winter  pear  handlers  in  Oregon 
and  Washington  producing  over  15 
million  standard  boxes  of  pears 
annually.  In  California,  there  are 
approximately  60  winter  pear  growers 
and  19  handlers  of  winter  pears 
producing  over  400,000  standard  boxes 
of  pears  annually. 

Record  evidence  also  showed  that  the 
collection  of  information  under  the 
marketing  order  will  not  be  effected  by 
removing  California  from  the  marketing 
order.  A  witness  testified  that  there  are 
alternatives  that  vdll  replace  the  current 
information  that  is  being  collected  fttim 
the  State  of  California,  if  it  is  needed. 
Accordingly,  this  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  pear  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
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requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
final  rale. 

The  amendment  allowing  Committee 
members  to  vote  by  telecopiers  or  other 
electronic  means  provides  members 
with  the  option  to  use  these  methods  if 
available  when  voting  on  an  action  is  to 
be  done  quickly.  This  allows  Committee 
members  to  vote  without  assembling  at 
a  meeting  place  and.  therefore,  reduce 
administrative  costs  and  act  quickly  on 
a  recommendation  that  needs  the 
Committee's  attenticm.  "Other  electronic 
means"  includes  the  use  of  modems, 
video  and  teleconfarencing.  The  term  is 
flexible  to  allow  for  the  use  of  new 
technologies  by  the  Committee  for 
voting. 

The  additional  amendments  are 
changes  that  need  to  be  made  to  the 
marketing  order  to  reflect  the  removal  of 
the  State  of  California. 

All  of  these  amendments  are  designed 
to  enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry. 

Order  Futkar  Ameadiiig  die  Order 
Kagnladiig  the  HandUag  of  M^Blar 
Feu*  GnvOTi  in  Ongoo,  Washington, 
and  California 

Findings  and  Detenninations 

The  findings  and  detenninations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  finHingt  and 
detenninations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  finrftnga 
and  detenninatfons  are  hereby  ratified 
and  affirmed,  except  insofor  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  finrfinga  and 
detenninations  set  forth  herein. 

(a)  Findingg  and  Detenninations  Upon 
the  Basis  of  the  Hearing  Re€:ord. 
Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601  et 
seq.),  and  applicable  rules  of  practice 
and  procedure  effective  thereunder  (7 
CFR  part  900).  public  hearings  were 
held  upon  the  amendments  to 
Marketing  Oder  No.  927  (7  CFR  part 
927),  regulating  the  hAnrfling  of  winter 
pears  grown  in  Oregon.  Wauington. 
and  California. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearings  and  the 
record  thereof,  it  is  found  that: 

(1)  The  order,  as  amended,  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditfons  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 


(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  winter  pears  grovim  in  the 
production  area  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  dassm  of  commercial  and 
industrial  activity  specified  in  the 
marketing  order  upon  which  hearings 
were  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  catrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act;  and 

(4)  The  order,  as  amended,  as  hweby 
proposed  to  be  further  amended, 
prescribes,  insofar  as  practicable,  such 
difierent  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
diffsrences  in  the  production  and 
marketing  of  winter  pears  grown  in  the 
producticm  area;  and 

(5)  All  handling  of  winter  pears  grown 
in  the  production  area  is  in  the  current 
of  interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commoce. 

(b)  Additional  findings.  It  is  necessary 
and  in  the  public  interest  to  make  these 
order  amendments  effective  one  day 
after  publication. 

This  final  order  rh^ngiMi  the 
production  area  by  removing  the  State 
of  California  from  order  provisions. 
Upon  the  effoctive  date  of  this  order, 
efiected  parties  wrill  need  to  be  informed 
of  these  provisions.  In  addition,  the 
committee  needs  to  make  budgetary  and 
other  administrative  decisions 
implementing  the  new  provisions.  The 
1997-98  fiscal  period  began  on  July  1. 
1997.  and  these  provisions  need  to  be  in 
place  as  soon  as  possible  as  handlers  are 
already  shippiog  winter  pears.  A  later 
efiisctive  date  would  unnecessarily 
delay  the  implementation  of  the  imler 
amendments  and  the  improvement  in 
operation  of  the  marketing  order 
program. 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determinMi  that  good  cause 
exists  for  making  these  order 
amendments  e&ctive  one  day  after 
puUication,  and  that  it  would  be 
contrary  to  the  public  interest  to  delay 
the  efiieictive  date  of  these  ordn 
amendments  for  30  days  after 
publication  in  the  Federal  Register  (Sec. 
553(d).  Administrative  Procedure  Act;  5 
U.S.C  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 


(1)  Handlers  (excluding  cooperative 
associatioiu  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  winter  pears  covered  by  the 
said  order,  as  amended,  and  as  hereby 
further  amended)  who,  during  the 
period  July  1, 1996,  through  June  30, 
1997,  handled  50  percent  or  more  of  the 
volume  of  such  winter  pears  covered  by 
said  order,  as  amended,  and  as  hereby 
further  amended,  have  signed  an 
amended  in«i4M»*iiig  agreement; 

(2)  The  issuance  of  this  amendktory 
order,  further  amending  the  aforesaid 
order,  is  favored  or  approved  by  at  least 
two-thirds  of  the  producers  who 
participated  in  a  rafsrendum  on  the 
question  of  approval  and  who,  during 
the  period  July  1, 1996,  tlmnigh  Jtme  30, 
1997  (which  has  been  deemed  to  be  a 
representative  period),  have  been 
engaged  widiin  the  production  area  in 
the  production  of  such  winter  pears  for 
fresh  markeL 

(3)  The  signed  marketing  agreem«it 
and  the  issuance  of  this  amendatory 
order  are  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of 
producen  of  winter  peers  in  the 
production  area. 

Order  Keladve  to  Handling 

R  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  winter  pean  grovm  in 
Or^on  and  Wadiiiigton,  shall  be  in 
conformity  to,  and  in  compliance  with, 
the  terms  and  conditions  of  the  said 
order  as  hereby  further  amended  as 
follows: 

The  provisions  of  the  proposed 
marketing  order  amendments  further 
amending  the  order  contained  in  the 
Recommended  Decision  issued  by  the 
Administratw  on  June  9, 1997,  and 
published  in  the  Federal  "■g***— •  on 
Jtme  16, 1997  (62  FR  32548),  and  in  the 
Secretary's  Decision  issued  on  July  22, 
1997,  and  published  in  the  Federal 
Register  on  July  28, 1997  (62  FR  40310), 
and  as  modified  in  this  final  rule,  shall 
be  and  are  the  terms  and  provisions  of 
this  order  further  amending  the  order, 
and  are  set  forth  in  full  herein. 

List  «r  Subjects  in  7  CFR  Part  927 

Marketing  agreements,  Pean. 
Reporting  and  recordkeeping 
requirements. 

For  the  reesons  set  forth  in  the 
preamble.  7  CFR  Part  927  is  amended  as 
follows: 
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PART  927— WirfTER  PEARS  GROVVN 
IN  OREGON,  WASHINGTON,  AND 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  927  continues  to  read  as  follows: 

AathoritT:  7  U.S.C  601-674. 

2.  The  part  heading  is  revised  to  reed 
as  follows: 

PART  927— WINTER  PEARS  GRO¥VN 
IN  OREGON  AND  WASHINGTON 

3.  Section  927.4  is  revised  to  read  as 
follows: 

1827.4    Pmn. 

Pears  means  and  includes  any  and  all 
of  the  Beurre  D'Anjou,  Beuiie  Bosc, 
Winter  Nelis,  Doyenne  du  Cornice. 
Forelle,  and  Seckel  varieties  of  pears, 
and  any  other  winter  pear  varieties  or 
subvarieties  that  are  grown  in  the 
production  area  and  are  recognized  by 
the  Control  Conunittee  and  approved  by 
the  Secretary. 

4.  Section  927.10  is  revised  to  read  as 
follows: 


fICT.IO    Productieni 

Production  area  means  and  includes 
the  States  of  Oregon  and  Washington. 

§927.11    [Amendad] 

5.  In  §  927.11,  paragraph  (e)  is 
removed. 

1927.20    [Amended] 

6.  Section  927.20  is  amended  by 
removing  the  ntunber  "14"  in  the  first 
sentence  and  adding  in  its  place  the 
number  "12",  and  removing  the  word 
"seven"  each  time  it  appears  in  the 
third  sentence  and  adding  in  its  place 
the  word  "six". 

1 927.33    [Amendadl 

7.  In  §  927.33,  paragraph  (a)  is 
amended  by  removing  the  word  "ten"  in 
the  first  sentence  and  adding  in  its  place 
the  word  "nine";  and  adding  the  words 
"telecopier  or  other  electronic  means," 
and  a  comma  after  the  word  "mail"  in 
paragraph  (b)  first  sentence. 

Dated:  November  7, 1997. 


I  A.O^riai, 

Acting  Administrator,  AgricuhiuxU  Morfcoting 
Service. 
'  (FR  Doc.  97-29927  Filed  11-13-97;  S;4S  am) 

aiUJNO  COOC  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haattti  Inapaction 
Service 

SCFRPartM 
(Dociiat  No.  tC-OM-^ 

Importation  of  Sllcad  and  Pra- 
Packaged  Dfy-Curad  Pork  Producta 

AOBICV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule.     * 


(:  We  are  amending  our 
regulations  to  allow  dry-ciued  pork  . 
products  that  have  been  sliced  and 
packaged  prior  to  shipment  to  the 
United  States  to  be  imported  into  the 
United  States  under  specified 
conditions.  This  action  will  relieve 
some  restrictions  on  the  importation  of 
pork  into  the  United  States  without 
presenting  a  significant  risk  of 
introducing  any  serious  communicable 
diseases  of  animals. 
EFFECTIVE  DATE:  December  15, 1997. 
FOR  FURTMER  tronMATlOW  CONTACT:  Dr. 
Julia  Sturm,  Supervisory  Staff  Officer, 
Products  Program.  National  Center  for 
Import  and  Export,  VS,  APHIS,  Suite 
3B66.  4700  River  Road  Unit  40, 
Riverdale,  MD  20737-1231,  (301)  734- 
3277;  or  E-mail:  |8turm#.aphis.usda.gov. 

SUPPLEMENTAfrr  MFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  to  prevent  the  introduction  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease, 
bovine  spongiform  encephalopathy,  hog 
cholera,  African  swine  fever,  and  swine 
vesicular  disease,  into  the  United  States. 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine. 

Under  the  regulations,  certain  animal 
products — whole  hams,  poik  shoulders, 
and  pork  loins — fiom  regions  where 
foot-and-mouth  disease,  rinderpest, 
African  swine  fever,  hog  cholera,  or 
swine  vesicular  disease  exists  may  be 
imported  into  the  United  States  only 
imder  certain  conditions.  To  be  eligible 
for  importation,  these  products  must 
have  been  dry-cured  and  otherwise 
handled  in  accordance  with  procedures 
specified  in  §94.17  of  the  regulations. 
However,  the  regulations  have  not 
allowed  these  same  products  to  be 
eligible  for  importation  if  they  have 
been  sliced  and  packaged  prior  to 
shipment.  We  have  prohibited  the 


importation  of  sliced  and  packaged  dry- 
cured  hams,  pork  shoulders,  and  peril 
loins  because  of  the  difdculty  in 
verifying  the  origin  of  the  meat  and  how 
it  has  been  processed.  Without  this 
information,  we  cannot  easily  determine 
whether  the  meat  his  been  treated  and 
otherwise  handled  in  a  manner  that 
ensures  it  is  free  of  disease  agents. 

On  April  14,  1997,  we  published  in 
the  Federal  Rq^rter  (62  FR  1805S- 
18059,  Docket  No.  96-066-1)  a  proposal 
to  allow  presliced  and  prepackaged  dry- 
cured  pork  to  be  imported  into  the 
United  States  under  certain  conditions 
from  countries '  where  foot-and-mouth 
disease,  rinderpest,  swine  vesicular 
disease,  African  swine  fever,  and  hog 
cholera  exist.  The  proposed  conditions 
were  designed  to  ensure  that  the  origin 
of  the  poik  and  the  method  of 
processing  could  be  verified. 

We  solicited  conunents  concerning 
our  proposal  for  60  days  ending  June  13, 
1997.  We  received  13  conunents  by  that 
date.  They  were  from  importecs,  foreign 
governments  and  meat  processors,  and 
one  veterinarian.  The  comments  were 
primarily  positive.  Several  comments 
suggested  changes  in  the  proposed 
regulations.  These  suggestions  are 
discussed  individually  below. 

Separation  of  Facilities 

In  our  proposed  rule,  we  required  that 
the  sliciiijg/packaging  {acility  itself 
would  have  to  be  in  a  separate  building, 
physically  detached  from  any  area 
where  pork  or  pork  products  are 
handled  for  other  purposes.  This 
requirement  was  designed  to  prevent 
any  possible  contamination  of  the  meat 

Several  commenters  objected  to  this 
requirement  as  unnecessarily  restrictive. 
Commenters  made  various  suggestions 
as  to  how  we  could  minimi/j^ 
contamination  without  requiring  a 
separate  building  for  the  slicing/ 
packaging  facility.  Among  the  ' 
suggestions  were:  require  workers 
moving  from  the  pork  processing  facility 
to  the  slicing/packaging  facility  to 
change  into  either  freshly  laundered  or 
disposable  clothing,  including  caps. 
masks,  gloves  and  footwear,  require  a 
"changing/scrub"  room  for  employees; 
and  require  "walls,  doors.  i>a8sageways, 
etc." 

After  carefully  considering  these 
conunents,  we  have  determined  that  our 
proposed  requirement  that  the  slicing/ 
packaging  facility  be  in  a  separate 
building  is  overly  restrictive.  Having  the 


'  Since  the  proposed  rule  was  published,  we  have 
•mended  our  regulations  for  importing  animals  and 
animal  products  to  refer  to  regions,  rather  than 
countries.  See  the  paragraph  headed 
"Miscellaneous,"  elsewhere  in  this  Supplementary 
Information  section. 
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slicing/packaging  fiacility  in  a  separate 
building  would  achieve  our  goal  of 
separating  the  facilities  so  tlut  disease 
agents  cannot  be  transmitted  from  areas 
in  the  fiKnlity  where  pork  is  cured  and 
dried  to  the  slicing/packaging  facility. 
However,  it  may  not  be  practical  in  all 
situations,  and  we  believe  the  desired 
goal  can  be  accomplished  by  other 
means.  Therefore,  our  final  rule 
($94.17(pHlXii))  wiU  state  that  the 
slicing/packaging  fiacility  may  either  be 
in  a  separate,  physically  detached 
building,  or  in  a  separate  room  within 
the  same  building  where  the  pork  is 
cured  and  dried  if  the  slicing  and 
packing  room  has  no  direct  access  to 
areas  in  the  fiscility  where  pork  is  cured 
and  dried  and  if  the  room  can  be  closed 
off  from  the  rest  of  the  bcility  so 
unauthorized  individuals  cannot  enter. 
We  are  not  making  any  changes  based 
on  the  commenters'  suggestions 
regarding  showering  and  clothing  for 
workers.  Our  proposed  rule  included  a 
requirement  (see  §94.1 7(p)(l)(ix))  that 
workers  in  the  slicing/packaging 
facilities  who  handle  dry-cured  hams, 
pork  shoulders,  and  pork  loins  either 
shower  and  put  on  a  fiill  set  of  clean 
clothes,  or  wait  24  hoius  after  hanHHng 
other  pork  or  poric  products  before 
handling  dry-<nired  porii  hams,  pork 
shoulders,  or  pork  loins  in  the  facility 
that  are  intended  for  importation  into 
the  United  States.  We  believe  the 
commenters'  suggestions  are  already 
covered  by  this  requirement 

Safeguards 

One  conunenter  ob|eeted  that  our 
proposed  rule  would  eliminate  "critical 
sa£^guard  and  identification  points." 
The  conunenter  pminted  out  that  no 
individual  identification  would  remain 
on  the  pork  after  slicing  and  packaging, 
and  that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  would  have 
to  rely  on  "paper  certification"  and 
records  compiled  by  facilities  that 
process,  slice,  and  package  dry-cured 
pork  products. 

As  discussed  in  our  proposal,  we 
believe  that  the  combination  of 
inspection  and  recordkeeping 
requirements  included  in  this 
rulemakng  will  allow  verification  of  the 
meat's  origin,  treatment,  and  handling. 
Therefore,  we  have  made  no  changes  in 
response  to  this  comment.  Our  rule 
provides  for  periodic  inspections  of 
slicing/packaging  facilities  (see 
proposed  §94.17(p)(l)).  These  include 
inspections  by  both  APHIS  personnel 
and  personnel  from  the  Food  Safety 
Inspection  Service  (FSIS)  of  the  U.S. 
Department  of  Agriculture.  In  addition, 
our  rule  requires  slicing/packaging 
fecilities  to  maintain  specific,  detailed 


records  on  the  source  and  identity  of  all 
dry-cured  poric  they  handle  (see 
S  94.17(pKlXiv)).  Access  to  these 
records  must  be  restricted  to  officials  of 
the  national  government  of  the  region  of 
origin,  representatives  of  the  United 
States  Government,  and  persons 
maintaining  the  records  (see 
§94.17(p)(l)(v)).  In  addition,  APHIS 
representatives,  or  individuals 
authorized  by  APHIS,  will  make 
unatmounced  visits  to  inspect  the 
fecility  and  the  required  records  (see 
§94.17(p)(l)(viii)). 

Since  April  1987,  similar 
recordkeeping  and  inspection 
requirements  have  beein  in  effect  for 
fecilities  that  ciue  and  dry  whole  pork 
products.  These  products  have  been 
imported  into  the  United  States  since 
1988  without  problems. 

We  realize  that  the  effectiveness  of 
oiu  regulations  is  dependent  to  some 
extent  on  the  honesty  and  reliability  of 
others.  However,  this  is  also  true  in 
reverse:  foreign  governments  rely  on 
records  maintained  by  U.S.  producers 
and  processors,  and  on  certificates 
issued  by  APHIS.  In  a  system  of  mutual 
reliance,  we  believe  the  possibility  of 
violations  is  minimized. 

Under  these  circumstances,  we 
believe  our  regulations  are  adequate  to 
protect  the  health  of  livestock  in  the 
United  States. 

Lot  Numbers 

One  conunenter  suggested  that  we 
require  lot  numbers  to  be  placed  on 
packages  of  sliced  pork. 

When  drafting  the  proposed  rule,  we 
considered  requiring  the  lot  number  of 
the  meat  to  appear  on  the  label,  or 
requiring  that  meat  from  only  one  lot  be 
in  a  package.  However,  as  we  explained 
in  our  proposed  rule,  current  industry 
practice  is  to  label  packages  with  the  lot 
number.  Current  industry  practice  is 
also  to  package  only  meat  from  one  lot 
in  a  package.  Under  these 
circumstances,  it  appears  lumecessaiy 
to  include  either  requirement  in  our 
regulations.  However,  if  industry 
practices  change,  and  we  believe  it  is 
necessary  to  require  lot  numbers  or  to 
require  that  only  meat  from  one  lot  be 
in  a  package,  we  will  publish  a  proposal 
in  the  Federal  Register  for  public 
comment. 

MiaceUaneooe 

On  October  28, 1997,  we  published  in 
the  Federal  Register  (62  FR  56000— 
56026,  Docket  No.  94-106-9)  a  final 
rule  establishing  procedures  for 
recognizing  regions,  rather  than  only 
countries,  for  the  pxupose  of 
importation  of  animals  and  animal 
products  into  the  United  States.  In  that 


rule,  scheduled  to  be  effective  on 
November  28, 1997,  we  amended  9  CFR 
part  94  to  remove  the  words  "country" 
and  "countries"  and  replace  them, 
respectively,  with  the  words  "region" 
and  "re^ons".  To  reflect  these 
intervening  changes,  we  have  therefore 
adjusted  the  language  in  this  rule. 

Executive  Order  12866  and  RKnlatofr 
FlesibUityAct 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866' 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
In  accordance  with  5  U.S.C.  603,  we 
have  performed  a  Final  Regulatory 
Flexibility  Act  Analysis,  set  forth  below, 
regarding  the  economic  impact  of  thi^i 
rule  on  small  entities. 

This  final  rule  will  amend  the 
regulations  regarding  importation  of 
dry-cured  poric  products  from  regions 
where  certain  diseases  of  concern  exist, 
by  providing  that  certain  sliced  and 
packaged  products  may  be  imported 
into  the  United  States  tmder  specified 
conditions. 

We  have  used  all  available  data  to 
estimate  the  potential  economic  effects 
of  allowing  these  sliced  and  pre- 
paclcaged  dry-ciued  pork  products  to  be 
imported  into  the  United  States. 
However,  some  of  the  data  we  believe 
would  be  helpful  in  maUng  this 
determination  has  not  been  available. 
Specifically,  data  on:  (1)  The  quantity  of 
specialty  dry-cured  hams  produced 
domestically;  (2)  the  quantity  of 
potential  imports;  and  (3)  the  degree  to 
which  imported  presliced  and 
pref>ackaged  dry-cured  pork  products 
will  displace  existing  imported  or 
domestic  products,  is  not  available.  In 
our  proposed  rule,  we  invited 
conunents.  However,  none  of  the 
comments  we  received  addressed  these 
economic  issues. 

The  pork  products  covered  by  the  rule 
are  specialty  products,  such  as  Parma 
hams  from  Italy.  These  products  are 
similar  to  other  dry-cured  pork  products 
consumed  in  the  United  Stetes,  some 
imported  from  other  coimtries  and  some 
produced  domestically.  Currentiy.only 
whole  dry-cured  pork  hams,  pork 
shoulders,  and  pork  loins  are  being 
imported  into  the  United  States.  Slightiy 
less  than  3  million  pounds  of  such 
whole  products  were  imported  in  1995, 
the  most  recent  year  for  which  figures 
are  available.  Presliced  and  prepackaged 
dty^nued  pori^  products  are  not  being 
imported  into  the  United  States  at  this 
time. 

We  estimate  that  fewer  than  15 
domestic  companies  produce  dry-cured 
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pork  products  similar  to  those  covered 
by  this  final  rule  as  a  primary  or  major 
product  line.  At  least  two  of  these 
companies  are  very  large,  and  these 
types  of  products  constitute  only  a  small 
ficaction  of  their  overall  business.  Of  the 
others,  fbtir  are  subsidiaries  of  Italian  or 
Swriss  companies. 

There  are  also  a  number  of  other 
producers  of  cured  and  smoked  hams 
who  may  produce  similar  products.  If 
Aey  do.  this  final  rule  could  affect 
them.  In  addition,  there  are 
approximately  10  domestic 
establishments  that  buy  cured  hams  and 
trim  and  dress  them  for  resale.  Some  of 
the  resulting  products  might  be  similar 
to  the  presliced  and  prepackaged 
products  covered  by  this  rule.  If  so, 
these  businesses  could  also  be  afiected 
by  this  final  rule. 

This  rule  contains  various 
recordkeeping  requirements,  which 
were  described  in  our  proposed  rule, 
and  which  have  been  approved  by  the 
Office  of  Management  and  Budget. 

ExacntiTe  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
letioactive  efiiect;  and  (3)  does  not 
reqiiire  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  OMB  control  niunber 
057^-0015. 

■egulatDty  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
wrays  to  achieve  regulatory  goals. 

List  of  Snliiecti  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock. 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  fbllows: 


PART  94— AINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWME  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aothorlty:  7  U.S.C  t47a.  ISOee,  161. 162, 
and  450: 19  U.S.C  1306;  21  U.S.C.  111.  114a. 
134a,  134b.  134c,  134f,  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22.  2.80,  and  371.2(d). 

§94.17    [Amended] 

2.  Section  94.17  is  amended  as 
follows: 

a.  By  revising  the  introductory  text  to 
read  as  set  forth  below. 

b.  In  paragraph  (d),  by  adding  the 
word  "whole"  immediately  before  the 
word  "ham,". 

c.  In  paragraph  (e),  by  adding  the 
word  "whole"  immediately  after  the 
wofds  "was  processed";  and  in  footnote 
14,  by  removing  the  words  "9  CFR  part 
301.  et  seq."  and  adding  the  words  "9 
CFR.  chapter  m"  in  their  place. 

d.  In  paragraph  (f),  by  adding  the 
word  "whole"  immediately  after  the 
words  "was  processed". 

e.  In  paragraph  (g),  by  adding  the 
word  "whole"  immediately  after  the 
words  "was  processed",  and  by 
removing  the  words  "wdthin  12 
months". 

f  .  In  the  introductory  text  of  paragraph 
(h),  and  in  the  introductory  text  of 
paragraph  (i),  by  adding  the  word 
"whole"  immediately  after  the  words 
"was  processed". 

g.  In  paragraphs  (})(1).  (jK2).  0X3).  (k), 
(1),  and  (n),  by  adding  the  word  "whole" 
immediately  after  the  first  word  "The" 
in  each  paragraph. 

h.  In  paragraph  (j)(2).  by  adding  the 
word  "whole"  immediately  before  the 
words  "dry-c\ued  pork  shoulder". 

L  In  paragraph  (n).  by  removing  the 
words  "trust  fund  agreement"  and 
adding  the  words  "cooporative  service 
agreement"  in  its  place  eech  time  it 
appears. 

].  By  adding  a  new  paragraph  (p)  to 
read  as  set  forth  below. 

§94.17    Dfy^tved  pofk  praducts  fron 
leQiona  wdera  fool*and'iiiOMlh  dtoeeee, 
rtnderpeeti  Afrtcan  nnne  fever,  tioo 
ctioiera,  or  nvlne  veeicutar  dtaeeee  exlala. 


United  States  if  it  meets  the  following 
conditions: 


Notwithstanding  any  other  provisions 
in  this  part,  dry-cured  ham.  pork 
shoulder,  or  pork  loin,  whether  whole 
or  sliced  and  packaged,  shall  not  be 
prohibited  from  being  imported  into  the 


(p)  Whole  hams,  pork  shoulders,  and 
pork  loins  that  have  been  dry-cured  in 
accordance  with  paragraph  (i)  of  this 
section  may  be  transported  to  a  focility 
in  the  same  region  for  slicing  and 
packaging  in  accordance  witfi  this 
paragraph. 

(ifrJie  slicing/packaging  facility,  (i) 
The  slicing/packaging  focility  ^  must  be 
inspected,  prior  to  slicing  and  packaging 
any  hams,  pork  shoulders,  or  pork  loins 
in  accordance  with  this  paragraph,  by 
an  APHIS  representative  and 
determined  by  the  Administrator  to  be 
capable  of  meeting  the  provisions  of  this 
paragraph. 

(iiJThe  slicing/packaging  focility 
must  be  either  in  a  separate,  physically 
detached  building,  or  in  a  separate  room 
in  the  facility  where  the  whole  ham. 
pork  shoulder,  or  pork  loin  was  dry- 
c\ired  in  accordance  with  paragraph  (i) 
of  this  section.  If  the  slicing/packaging 
facility  is  in  a  separate  room,  the  room 
must  have  no  direct  access  to  areas  in 
the  facility  where  pork  is  cured  and 
dried  and  it  must  be  capable  of  being 
closed  off  from  the  rest  of  the  focility  so 
unauthorized  individuals  cannot  enter. 

(iii)  The  slicing/packaging  facility, 
including  all  equipment  used  to  handle 
poric  and  pork  products,  such  as 
containers,  work  surfaces,  slicing 
machines,  and  packaging  equipment, 
must  be  cleaned  and  disinfected  after 
sliced  and  packaged  pork  products  that 
are  not  eligible  for  export  to  the  United 
States  leave  the  facility,  and  before 
whole  dry-cured  hams,  poric  shoulden, 
or  pork  intended  for  importation  into 
the  United  States  enter  the  facility  for 
slicing  and  packaging.  Qeaning  and 
disinfecting  must  be  adequate  to  ensure 
that  disease  agents  of  concern  are  killed 
or  inactivated  and  that  poric  products 
intended  for  importation  into  the  United 
States  are  not  contaminated. 

(iv)  The  slicing/packaging  facility 
must  maintain  under  lodc  and  key  for  a 
minimum  of  2  yean,  original  recOTds  on 
each  lot  of  whole  dry-cured  hams,  potk 
shoulden,  and  pork  loins  entering  the 
facility  for  slicing  and  packaging  tinder 
this  section,  including: 

(A)  The  approval  number  of  the 
facility  where  the  whole  ham,  shoulder, 
or  loin  was  dry-cured  in  accordance 
with  paragraph  (i)  of  this  section; 

(B)  The  date  the  whole  ham,  shoulder, 
or  loin  started  dry-curing;  ^ 

(C)  The  date  the  whole  ham.  shoulder, 
or  loin  completed  dry-curing; 

(D)  The  date  the  whole  ham,  shoulder, 
or  loin  was  sliced  and  packaged;  and 


>  Sm  footnote  14  ia  f  94.17(«). 
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(E)  A  copy  of  all  certifications 
required  imder  paragraph  (p)  of  this 
section.  -  * 

(v)  Access  to  records  required  to  be 
maintained  under  paragraph  (p)  of  this 
section  must  be  restricted  to  officials  of 
the  national  government  of  the  region  of 
origin,  representatives  of  the  United 
States  Govenunent,  and  persons 
maintaining  the  records. 

(vi)  The  operator  of  the  slicing/ 
packaging  facility  must  have  signed  a 
cooperative  service  agreement  with 
APHIS  prior  to  receipt  of  the  whole  dry- 
cured  hams,  pork  shoulders,  or  pork 
loins  for  slicing  and  packaging,  stating 
that  all  hams,  pork  shoulders,  or  pori^ 
loins  sliced  and  packaged  at  the  facility 
for  importation  into  the  United  States 
will  be  sliced  and  packaged  only  in 
accordance  with  this  section. 

(vii)  The  operator  of  the  slicing/ 
packaging  facility  must  be  current,  in 
accordance  with  the  terms  of  the 
cooperative  service  agr^ment  signed 
with  APHIS,  in  paying  all  costs  for  an 
APHIS  representative  to  inspect  the 
establishment,  including  travel,  salary, 
subsistence,  administrative  overhead, 
and  other  incidental  expenses. 

(viii)  The  slicing/pacKaging  facility 
must  allow  the  luumnounced  entry  into 
the  establishment  of  APHIS 
representatives,  or  other  persons 
authorized  by  the  Administrator,  for  the 
purpose  of  inspecting  the  establishment 
and  records  of  the  establishment. 

(ix)  Workera  at  the  slicing/packaging 
facility  who  handle  pork  or  pork 
products  in  the  facility  must  shower  and 
put  on  a  full  set  of  clean  clothes,  or  wait 
24  hours  after  handling  pork  or  pork 
products  that  are  not  eligible  for 
importation  into  the  United  States, 
before  handling  dry -cured  hams,  pork 
shouldera,  or  pork  loins  in  the  slicing/ 
packaging  facility  that  are  intended  for 
importation  into  the  United  States. 

(x)  Pork  products  intended  for 
importation  into  the  United  States  may 
not  be  in  the  slicing/packaging  facility 
at  the  same  time  as  pork  products  not 
intended  for  exportation  to  the  United 
States. 

(2)  Slicing  and  packaging  and 
labeling  procedures,  (i)  A  full-time 
salaried  veterinarian  employed  by  the 
national  government  of  the  region  of 
origin  must  inspect  each  lot  of  whole 
dry-cured  hams,  pork  shoulders,  and 
pork  loins  at  the  slicing/packagiog 
facility,  before  slicing  is  begun,  and 
must  certify  in  English  that  it  is  eligible 
for  importation  into  the  United  States  in 
accordance  with  this  section;  and 

(ii)  Either  a  fiiU-time  salaried 
veterinarian  employed  by  the  national 
government  of  the  region  of  origin,  or, 
if  the  national  government  of  the  region 


of  origin  recognizes  a  local  consortium 
as  responsible  for  product  quality,  a 
representative  of  that  local  consortium, 
must  certify  in  English  that  he  or  she 
personally  supervised  the  entire  process 
of  slicing  and  packaging  each  lot  of  dry- 
cured  hams,  pork  shoulders,  and  pork 
loins  at  the  slicing/packaging  facility; 
that  each  lot  of  dry-cured  hams,  pork 
shouldera,  and  pork  loins  was  sliced 
and  packaged  in  accordance  with  the 
requirements  of  this  paragraph;  and  that 
the  sliced  and  packaged  pork  ham, 
shoulder,  or  loin  is  the  same  dry-cured 
ham,  pork  shoulder,  or  pork  loin 
certified  under  paragraph  (p)(2)(i). 

(iii)  The  sliced  and  packaged  dry- 
cured  pork  ham,  pork  shoulder,  or  pork 
loin  must  be  labeled  with  the  date  that 
processing  of  the  meat  under  paragraph 
(i)  of  this  section  began,  and  with  the 
date  the  meat  was  sliced  and  packaged. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0579-0015) 
Done  in  Washington,  DC,  this  7th  day  of 
November  1997. 

Chariea  Schwalbe, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  97-29989  Filed  11-13-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Docket  No.  96-4)89-1] 

Import/Export  User  Fees;  Exemptions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  user  fee 
regulations  to  provide  that  user  fees  are 
not  charged  for  veterinary  diagnostic 
services  in  the  following  cases:  When 
veterinary  diagnostic  services  are 
provided  in  connection  with  Federal 
programs  to  control  or  eradicate 
diseases  or  pests  of  livestock  or  poultry 
in  the  United  Stetes  (program  diseases) 
or  in  support  of  zoonotic  disease 
surveillance  when  there  is  a  significant 
risk  to  human  health;  and  when 
veterinary  diagnostic  reagents  are 
distributed  within  the  United  States  for 
testing  for  foreign  animal  diseases.  In 
addition,  we  are  eliminating  the  user  fee 
for  export  health  certificates  that  are 
requested  and  reviewed,  but  not 
endorsed.  We  are  making  these  changes 
to  eliminate  confusion,  clarify  when 


certain  user  fees  apply,  and  eliminate  an 
unnecessary  user  fee. 
DATES:  Interim  rule  effective  Novembw 
7, 1997.  Con.M deration  will  be  given 
only  to  comments  received  on  or  before 
January  13, 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-089-1 ,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  stete  that  your  comments  refer  to 
Docket  No.  96-089-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wish'ing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitete 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Donna  Ford,  Section  Head,  Financial 
Systems  and  Services  Branch,  Budget 
and  Accounting  Division.  M&B,  APHIS, 
4700  River  Road  Unit  54.  Riverdale,  MD 
20737-1232,  (301)  734-8351. 

SUPPI.EMENTARY  INFORMATION: 
Background 

User  fees  to  reimburse  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  the  costs  of  providing  veterinary 
diagnostic  services,  and  import-related 
and  export-related  services  for  live 
animals  and  birds  and  animal  products 
are  contained  in  9  CFR  part  130. 
Sections  130.14  through  130.18  list  the 
various  veterinary  diagnostic  services 
for  which  user  fees  are  charged  and  the 
associated  user  fees. 

We  are  proposing  to  amend  9  CFR 
part  130  (the  regulations)  to  provide  that 
user  fees  will  not  be  charged  for 
veterinary  diagnostic  services  listed  in 
§§  130.14  through  130.18  in  the 
following  cases:  (1)  When  veterinary 
diagnostic  services  are  provided  in 
connection  with  Federal  programs  to 
control  or  eradicate  diseases  or  pests  of 
animals  in  the  United  Stetes  (program 
diseases)  or  in  sup{}ort  of  zoonotic 
disease  surveillance  when  there  is  a 
significant  risk  to  human  health;  and  (2) 
when  veterinary  diagnostic  reagents  are 
distributed  within  the  United  Stetes  for 
testing  for  foreign  animal  diseases.  In 
addition,  we  are  eliminating  the  user  fee 
listed  in  §  130.20(d)  for  export  health 
certificates  that  are  requested  and 
reviewed,  but  not  endorsed. 

Veterinary  Diagnostic  Service* 

Veterinary  diagnostics  is  the  work 
performed  in  a  laboratory  to  determine 
if  a  disease-causing  organism  or 
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chemical  agent  is  present  in  body 
tissues  or  cells  and  to  identify  those 
organisms  or  agents.  Services  in  this 
category  include  performing  laboratory 
tests  at  the  National  Veterinary  Services 
Laboratories  (NVSL)  and  providing 
diagnostic  reagents  and  other  veterinary 
diagnostic  materials  and  services. 
Diagnostic  reagents  are  biological 
materials  used  in  diagnostic  tests  to 
detect  disease  agents  or  antibodies  by 
causing  an  identifiable  reaction.  NVSL 
also  ciulects  data  and  compiles  statistics 
on  the  incidence  of  various  livestock 
diseases  based  on  the  results  of  the 
veterinary  diagnostic  tests. 

We  do  not  cnarge  user  fees  for 
veterinary  diagnostic  services  provided 
in  connection  with  Federal  programs  to 
control  or  eradicate  diseases  or  pests 
(program  diseases).  Examples  of 
program  diseases  are  tubercxilosis, 
brucellosis,  and  pseudorabies.  These 
activities  are  covered  by  appropriated 
funding.  Our  policy  not  to  charge  for 
these  services  was  specified  in  the 
baci(ground  portion  in  previously 
published  proposed  and  final  rules 
concerning  user  fises  for  veterinary 
diagnostic  services  (58  FR  15292-15301, 
Docket  No.  91-021^.  March  22, 1993, 
and  58  FR  38954-38961,  Docket  No.  91- 
021-5.  July  21. 1993).  In  this  document, 
we  are  amending  the  regulations  to 
specify  that  user  fees  are  not  charged  fior 
these  services. 

While  not  specified  in  earlier  user  fee 
rules,  there  are  other  activities  which 
we  cover  by  appropriated  funding 
instead  of  user  fees.  We  routinely 
distribute  veterinary  diagnostic  reagents 
free  of  charge  to  laboratories  throughout 
the  United  States  for  testing  for  foreign 
animal  diseases.  This  allows  these 
laboratories  to  immediately  test  animals 
suspected  of  being  infected  with  a 
foreign  animal  disease.  The  distribution 
of  these  diagnostic  reagents  is  covered 
by  appropriated  funding  to  ensure  that 
we  are  able  to  identify  foreign  animal 
diseases  as  quickly  as  possible.  In  this 
document,  we  are  clarifying  the 
regulations  by  specifying  that  this 
service  is  exempt  from  user  fees. 

In  addition,  we  provide  veterinary 
diagnostic  services  in  support  of 
zoonotic  disease  surveillance.  Zoonotic 
diseases  are  those  that  affect  both 
animals  and  humans  and  are 
communicable  from  animals  to  hiunans. 
Examples  of  zoonotic  diseases  are 
anthrax,  brucellosis,  leptospirosis, 
rabies,  salmonellosis,  tubennilosis,  and 
vesicular  stomatitis.  Some  of  these  are 
program  diseases  and,  therefore,  user 
fees  are  not  charged,  as  stated  above. 
Occasionally,  there  are  zoonotic 
diseases  that  pose  a  significant  threat  to 
human  health,  and  a  thorough 


knowledge  of  the  prevalence  of  the 
disease  in  animals  will  directly  benefit 
control  of  the  disease  in  humans.  In 
these  cases,  we  believe  that  the  cost  of 
the  testing  related  to  the  zoonotic 
disease  siuveillance  should  be  covered 
by  appropriated  funds.  At  this  time, 
salmonellosis  is  the  only  zoonotic 
disease  that  foils  into  this  second 
category,  and  user  fees  are  not  charged 
for  the  salmonella  testing  that  will 
provide  direct  benefit  to  control  of 
disease  in  humans.  User  fees  are 
charged  fior  other  salmonellosis  testing. 
Therefore,  we  are  amending  our 
regulations  to  state  that  user  fees  are  not 
charged  for  veterinary  diagnostic 
services  provided  in  relation  to  zoonotic 
diseases  when  the  Administrator  has 
determined  that  there  is  a  significant 
threat  to  human  health. 

We  are  adding  a  new  §  130.49  to  the 
regulations  that  lists  the  circiunstances 
under  which  we  do  not  charge  user  fees 
for  veterinary  diagnostic  services.  The 
exemptions  will  be  specified  as  follows: 
User  fees  for  veterinary  diagnostic 
services,  including,  but  not  limited  to. 
tests  and  diagnostic  reagents  specified 
in  §§  130.14  through  130.18,  are  not 
charged  under  the  following  conditions: 

(IjWhen  veterinary  diagnostic 
services  are  provided  in  connection 
with  Federal  programs  to  control  or 
eradicate  diseases  or  pests  of  animals  in 
the  United  States  (program  diseases); 

(2)  When  veterinary  diagnostic 
services  are  provided  in  support  of 
zoonotic  disease  surveillance  when  the 
Administrator  has  determined  that  there 
is  a  significant  risk  to  human  health; 
and 

(3)  When  veterinary  diagnostic 
reagents  are  distributed  within  the 
United  States  for  testing  for  foreign 
animal  diseases. 

Nonendoraed  Export  Health  Certificates 

We  established  a  user  fee  for 
nonendorsed  export  health  certificates 
in  a  final  rule  published  in  the  Federal 
Register  on  N4ay  7,  1996  (61  FR  20421- 
20437,  Docket  No.  92-174-2).  These  are 
certificates  that  are  requested  from  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  and  then  are  reviewed 
by  APHIS,  but  either  withdrawn  or 
returned  without  being  endorsed.  The 
user  fee  was  intended  to  cover  the  costs 
of  the  APHIS  review.  We  have  reviewed 
this  user  fee  and  have  determined  that 
we  do  not  need  to  charge  for  these 
services  because  these  services  are 
comparable  to  those  consultation 
services  that  we  provide  via  the 
telephone  to  customers  requesting 
information  about  animal  or  animal 
product  exportation  requirements.  Most 
export  health  certificates  that  are 


retiuned  by  the  APHIS  veterinarian  for 
corrective  action  are  later  resubmitted 
and  endorsed.  The  user  fee  for  the 
endorsement  of  these  export  health 
certificates  recovers  the  costs  for  the  full 
review  including  any  consultations. 
Therefore,  we  are  removing  §  130.20(d) 
from  the  regulations  and  will  not  charge 
a  user  tee  for  export  health  certificates 
that  are  reviewed  but  not  endorsed. 

bmnediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment 
Immediate  action  is  warranted  to 
encourage  participation  in  programs  to 
control  and  eradicate  disease  and  pests 
of  livestock  or  poultry,  eliminate 
confusion  about  when  user  fees  are 
charged,  and  to  eliminate  an 
unnecessary  user  fee.  These  changes 
will  benefit  users  and  help  ensure  that 
veterinary  diagnostic  services  will 
continue  to  be  requested  for  testing  in 
connection  with  program  diseases  and 
zoonotic  disease  surveillance  when 
there  is  a  significant  risk  to  human 
health. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  RagietBr. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
FleziMlity  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  OfBce  of  Management  and  Budget 

This  rule  provides  that  we  do  not 
charge  user  fees  for  (1)  veterinary 
diagnostic  services  related  to  program 
diseases,  (2)  veterinary  diagnostic 
services  related  to  zoonotic  disease 
surveillance  when  there  is  a  significant 
risk  to  human  health,  (3)  the 
distribution  of  diagnostic  reagents 
within  the  United  Stetes  used  in  testing 
for  foreign  animal  diseases,  or  (4) 
services  provided  to  review,  but  not 
endorse,  export  health  certificates.  Our 
policy,  has  been  not  to  charge  user  fees 
for  these  services,  and  we  are  now 
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clarifying  that  policy  in  the  regulations. 
Therefore,  this  rule  should  have  no 
impact  on  entities  whether  they  are 
large  or  small. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372     . 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and' is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  129W 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  r^ulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  nile. 

Pqierwork  Reduction  Act 

This  nde  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
e(  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directa  agencies  to 
remove  obsolete  and  uimecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Subfects  in  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents. 
Exports,  Imports,  Poultry  and  poultry 
products,  Quarantine,  Reporting  and 
recordkeeping  requirements.  Testa. 

Accordingly,  9  CFR  part  130  is 
amended  as  follows: 

PART  130— USER  FEES 

1.  The  authority  citation  for  part  130 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C  1622;  19 
U.S.C  1306;  21  U.S.C  102-105,  111,  114. 
114a,  134a,  134b,  134c.  134d,  134f,  135, 136, 
and  136a;  7  CFR  2.22,  2.80.  and  371.2(d). 

f  13020    [Amended] 

2.  Section  130.20  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  {>aragraph 
(d). 

3.  A  new  §  130.49  is  added  to  read  as 
follows. 


S  130.49    Exemptions. 

(a)  Veterinary  diagnostics.  User  fi9es 
for  veterinary  diagnostic  services, 
including,  but  not  limited  to,  testa  and 
diagnostic  reegenta  specified  in 
§§  130.14  dirough  130.18,  are  not 
charged  under  the  following  conditions: 

(1)  When  veterinary  diagnostic 
services  are  provided  in  cormection 
with  Federal  programs  to  control  or 
eradicate  diseases  or  pesta  of  livestock 
or  poultry  in  the  United  States  (program 


(2)  When  veterinary  diagnostic 
services  are  provided  in  support  of 
zoonotic  disease  surveillance  when  the 
Administrator  has  determined  that  there 
is  a  significant  threat  to  human  health: 
and 

(3)  When  veterinary  diagnostic 
reagenta  are  distributed  within  the 
United  States  for  testing  for  foreign 
animal  diseases. 

(b)  [Reserved]. 

Done  in  Washington,  DC,  this  7th  day  of 
November  1997. 

Charias  Scfawalbe. 

Acting  Adniinistrator,  Animal  and  Mant 

HeaJUi  Inspection  Service. 

(FR  Doc  97-29990  Filed  11-13-97;  8:45  am] 


.  DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapection  Service 

9  CFR  Parts  310, 381,  md  417 
[Docket  Na«7-066OF] 
RM0683-AC40 

Patttogen  Reduction;  Haard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems— Sample  Collection— 
Technical  Amendments  and 
Corrections:  Direct  Final  Rtite 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  FSIS  is  making  technical 
corrections  and  amendmenta  to  the  final 
rule,  'Tathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems,"  published  on  July 
25. 1996.  In  response  to  worker  safety 
concerns,  FSIS  will  p>ermit  samples 
collected  for  generic  E.  coli  testing  of 
turkeys  to  be  collected  by  sponging  two 
sites.  Samples  may  'still  be  collected  by 
the  whole  bird  rinse  procedure  (shaking 
t\irkeys  in  a  bag  containing  a  buffer 
solution).  FSIS  will  also  permit 
chickens  and  turluys  to  be  taken  from 
the  end  of  the  slau^ter  line  if  it  is 
impracticable  to  take  a  whole  bird  from 
the  end  of  the  rhilling  process. 


Additionally,  FSIS  is  amending  the 
regulations  to  add  the  performance 
standard  for  Salmonella  in  fiesh  poric 
sausage,  which  was  unavailable  at  the 
time  the  rule  was  published,  and  correct 
a  minor  editorial  oversight 
DATES:  This  rule  will  be  effective  on 
January  13, 1998,  unless  adverse  or 
critical  commenta  are  received  on  or 
before  December  15, 1997.  If  adverse  or 
critical  commenta  within  the  scope  of 
the  rulemaking  are  received,  FSIS  will 
issue  timely  notice  in  the  Federal 
Register. 

ADDRESSES:  Send  an  original  and  two 
copies  of  adverse  written  commenta 
within  the  scope  of  the  rulemaking  to: 
FSIS  Docket  derk,  DOCKET  «  97- 
056DF,  Room  102,  Cotton  Annex,  300 
12th  Stieet,  SW,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700.  Reference  materials  cited  in  this 
docket  will  be  available  for  public 
inspection  in  the  FSIS  Dodwt  Room 
from  8:30  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Stolfe,  Assistant  Deputy 
Administrator,  OfGce  of  Policy.  Program 
Development  and  Evaluation,  (202) 
205-0699. 

8UPPLEMBITARY  INFOfWATION: 
Background 

On  July  25, 1996.  FSIS  published  a 
final  rule  "Pathogen  Reduction;  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems,"  (61  FR  38806).  The 
final  rule  required  all  slaughter 
establishmente  to  test  for  generic  E.  coli 
at  a  frequency  based  on  production 
volume  to  verify  that  planta  are  meeting 
the  established  performance  criteria.  In 
the  preamble  to  the  final  rule.  FSIS 
solicited  commenta  and  information  on 
a  number  of  technical  issues  concerning 
the  protocols  for  generic  £.  coli  testing 
and  announced  that  conferences  would 
be  held  to  discuss  these  issues. 

The  first  conference  was  held  on 
September  12  and  13,  1996.  Participanta 
discussed  issues  such  as  testing 
frequency,  sampling  procedures,  and 
revision  of  the  testing  protocol  to  better 
account  for  differing  establishment 
characteristics.  In  light  of  these 
commenta,  FSIS  published  the  May  13, 
1997,  fined  rule  "Pathogen  Reduction; 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  Systems— Technical 
Amendmenta  and  Corrections"  (62  FR 
26211).  The  final  rule  made  some 
changes  to  the  E.  coli  testing 
requirementa. 

On  May  8, 1997.  FSIS  held  a  follow- 
up  conference  "Technical  Conference: 
Review  off.  coli  Testing."  A  panel  of 
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industry  and  academia  representatives 
made  presentations  about  the  on-going 
generic  E.  coli  verification  testing  by 
establishments  and  discussed  their 
observations  and  views.  In  response  to 
information  provided  at  the  conference, 
FSIS  is  amending  the  sample  collection 

Srocedures  for  turkeys  and  allowing 
exibility  for  the  collection  of  poultry  to 
be  sampled. 

Currently,  turkeys  randomly  selected 
for  sampling  must  be  rinsed  in  a  buffer 
solution.  The  rinsing  technique  involves 
shaking  a  whole  txirkey  carcass  in  a  bag 
containing  the  buffer  solution.  Prior  to 
the  meeting,  FSIS  was  aware  of 
concerns  regarding  this  process.  At  the 
meeting,  commenters  raised  the  issue 
and  presented  data  that  supports  an 
alternative  means  of  sample  collection. 

The  primary  concern  regarding  the 
current  sampling  technique  for  turkeys 
is  the  physical  difficulty  of  shaking 
large  turkeys  (i.e.,  those  that  are  15  to 
20  pounds).  Also,  some  commenters 
have  stated  that  the  size  of  the  turkeys 
makes  it  difficult  to  prevent  sample 
contamination  when  the  buffer  solution 
is  decanted  from  the  sampling  bag  into 
the  sample  bottle  for  transportation  to 
the  laboratory.  At  the  conference,  data 
was  presented  which  indicated  that  a 
sponging  technique  is  more  practical, 
and  provides  accurate  and  reUable 
results  for  microbiological  sampling. 
FSIS  agrees  that  shaking  turkeys  m 
the  bag  may  be  difficult  for  individuals 
taking  the  sample  and  that  sample 
contamination  may  occur.  Because  of 
the  lack  of  data  in  support  of  an 
alternative  method,  FSIS  has  not 
previously  adopted  another  sample 
collection  method  for  turkeys.  However, 
after  reviewing  the  data  presented  at  the 
conference.  FSIS  has  determined  that  a 
sponge  method  for  the  collection  of 
turkey  samples  is  effective.  Therefore, 
FSIS  will  amend  the  Pathogen 
Reduction/HACCP  final  rule  to  permit 
estabUshments  to  sample  turkeys  by 
sponging  the  back  and  thigh  or  to 
continue  using  the  whole  bird  rinse 
procedure. 

Data  collected  using  the  sponge 
technique  will  be  evaluated  using 
statistical  process  control  techniques  as 
required  in  the  May  13,  1997,  technical 
amendments  final  rule.  FSIS  has  begun 
to  develop  m/M  criteria  for  turkey 
samples  collected  by  the  sponge  method 
and  will  release  data  from  this  baseline 
quarterly  so  that  establishments  can  use 
them  for  statistical  process  control 
techniques.  FSIS  also  is  in  the  process 
of  developing  m/M  criteria  for  cattle  and 
swine  samples  collected  by  the  sponge 
method.  The  results  from  FSIS's  first 
quarter  of  the  study  is  as  follows:  for 
cattle  m=negative  and  M=l;  for  swine 
m=.l  and  M=100. 


Commenters  also  expressed  concern 
about  the  difficulty  in  taking  whole 
birds  from  the  end  of  the  chilling 
process,  after  the  drip  line,  because  the 
birds  on  the  drip  line  are  often  high  off 
the  ground  and  hard  to  reach.  FSIS 
imderstands  this  concern.  In  the 
technical  amendments  final  rule.  FSIS 
provided  establishments  with  the  option 
of  taking  birds  from  the  end  of  the 
slaughter  line  for  carcasses  that  are  hot- 
boned.  With  this  rule,  FSIS  is  amending 
the  regulations  to  permit  birds  to  be 
taken  at  the  end  of  the  slaughter  line  for 
carcasses,  if  sampling  at  the  end  of  the 
drip  line  is  impracticable. 

In  the  pathogen  reduction/HACCP 
final  rule,  FSIS  stated  that  it  was  in  the 
process  of  developing  a  Salmonella 
performance  standard  for  fresh  p>ork 
sausages.  That  work  has  been  completed 
and  the  performance  standard  will  be 
added  to  the  regulations.  The 
performance  standard  is  30%  (percent 
positive  for  Salmonella),  the  nimiber  of 
samples  tested  (n)  equals  53,  and  the 
maximum  number  of  positives  to 
achieve  the  standard  (c)  eauals  18.  The 
methodology  used  to  develop  this 

S>erformance  standard  was  the  same  as 
or  the  other  ground  products.  To 
further  explain  how  the  performance 
standard  was  developed,  FSIS  is  making 
available  copies  of  the  paper 
"Estimation  of  Salmonella  Prevalence  in 
25-gram  Portions  of  Fresh  Ground  Pork" 
in  the  FSIS  Docket  Room. 

Lastly,  FSIS  is  making  a  technical 
correction  to  9  CFR  417.2(e).  The 
section  should  reference  the  Poultry 
Products  Inspection  Act  (PPIA)  and  the 
Federal  Meat  Inspection  Act  (FMIA). 
FSIS  inadvertently  omitted  references  to 
sections  21  U.S.C.  456  and  463  of  the 
PPIA  and  only  referenced  sections  21 
U.S.C.  608  and  621  of  the  FMIA. 
Therefore,  references  to  the  PPIA 
authority  will  be  added  to  this  section. 

FSIS  expects  no  adverse  public 
reaction  resulting  from  this  change  in 
regulatory  language.  Therefore,  unless 
the  Agency  receives  adverse  or  critical 
comments  within  the  scope  of  this 
rulemaking,  or  a  notice  of  intent  to 
submit  adverse  comments  within  the 
scope  of  this  rulemaking  within  30  days, 
the  action  will  become  final  60  days 
after  publication  in  the  Federal 
Register.  If  adverse  comments  within 
the  scope  of  the  rulemaking  are 
received,  the  final  rulemaking  notice 
will  be  withdrawn  and  a  proposed 
rulemaking  notice  will  be  published. 
The  proposed  rulemaking  notice  will 
establish  a  comment  period. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  and.  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601). 

The  Pathogen  Reduction/HACCP  final 
rule  included  a  Final  Regulatory  Impact 
Assessment  (FRIA)  (61  FR  38945).  The 
technical  corrections  and  amendment 
do  not  change  the  cost  and  benefit 
estimates  and  impact  assessments 
presented  in  the  FRIA. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988.  Civil 
Justice  Reform.  In  this  final  rule:  (1)  all 
state  and  local  laws  and  regulations  that 
are  inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  effect  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  be 
required  before  parties  may  file  suit  in 
court  challenging  this  rule. 

Paperwork  Requifementa 

The  Pathogen  Reduction/HACCP  final 
rule  included  a  paperwork  analysis  (61 
FR  38862)  prepared  in  accordance  with 
the  Paperwork  Reduction  Act  FSIS  has 
determined  that  the  technical 
corrections  and  amendments  in  this  rule 
do  not  change  any  information 
collection  burden  hours. 

Final  Rules 

List  of  Subjects 

9  CFR  Part  310 

Meat  inspection.  Microbial  testing. 

9  CFR  Part  38i 

Poultry  and  poultry  products. 
Microbial  testing. 

For  reasons  set  forth  in  this  preamble, 
9  CFR  chapter  m  is  amended  as  follows: 

PART  310— POST  MORTEM 
rNSPECnON 

1.  The  authority  citation  for  part  310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.18, 
2.53. 

2.  Section  310.25  is  amended  by 
revising  Table  2  in  paragraph  (b)(1)  to 
read  as  follows: 

S  31 0.25    Contamination  With 
microorganisms;  pathogen  reduction 
parformance  standards  tor  Salmonella. 

•        •        •        •        • 

Cb)**« 
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Table  2.— Salmonella  Performance  Standards 


Class  of  product 


Steers/heifers  .....li.„.. 

Cows/tMJits .il^.....^. 

Ground  beef - 

Hogs ^ .„».^...„. 

Fresh  pofl<  sausages xs.. 


Performance 

standard 

(percent 

positive  for 

Salmonella)  • 


1.0 
2.7 
7.5 
8.7 
30 


Number  of 

samples 

tested 

(n) 


82 
58 
53 
55 
53 


Maximum 

number  of 

positives  to 

achieve 

standard 

(c) 


1 
2 

5 

6 

18 


•Performance  Standards  are  FSIS's  calculation  of  the  national  prevalence  of  Salmonella  on  the  indicated  raw  product  based  on  data  devel- 
oped by  FSIS  in  its  nationwide  microbiological  data  collection  programs  and  surveys.  (Copies  of  Reports  on  FSIS's  Natioriwide  Microbiologtcal 
Data  Collecfion  Programs  and  Nationwide  Microbiological  Surveys  used  in  determining  the  prevalence  of  Salmonella  on  raw  products  are  avail- 
able in  the  FSIS  Docket  Room.) 


PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  450;  21  U.S.C. 
451-470,  7  CFR  2.18,  2.53. 

Subpart  K— Post  Mortem  Inspection; 
Disposition  of  Carcasses  and  Parts 

4.  Section  381.94  is  amended  by 
revising  paragraph  (a)(2)(ii)  to  read  as 
follows: 

S  381 .94    Contamination  with 
microorganlama;  process  control 
verification  criteria  and  testing;  pathogen 
reduction  standards. 

(a)*  •  * 

(2)  Sampling  requirements. 

(ii)  Sample  collection.  A  whole  bird 
must  be  taken  from  the  end  of  the 
chilling  process.  If  this  is  impracticable, 
the  whole  bird  can  be  taken  from  the 
end  of  the  slaughter  line.  Samples  must 
be  collected  by  rinsing  the  whole 
carcass  in  an  amount  of  buffer 
appropriate  for  that  type  of  bird. 
Samples  fix)m  turkeys  also  may  be 
collected  by  sponging  the  carcass  on  the 
back  and  thigh.' 


PART  417-MAZARD  ANALYSIS  AND 
CRITICAL  CONTROL  POINT  (HACCP) 
SYSTEMS 

3.  The  authority  citation  for  part  417 
continues  to  reads  as  follows: 

Authority:  7  U.S.C.  450;  21  U.S.C  451- 
470,  601-695;  7  U.S.C  1901-1906;  7  CFR 
2.18,  2.53. 


■  A  copy  of  FSIS's  "Guidelines  for  Escherichia 
coh  Testing  for  Process  Control  Verification  in 
Poultry  Slaughter  Establishments"  and  "FSIS 
Turkey  Microbiological  Procedures  for  Sponge 
Sample  Collection  and  Methods  of  Analysis"  are 
available  for  inspection  in  the  FSIS  Docket  Room. 


1417.2    Hazard  Analysis  and  HACCP  Plan. 

4.  Section  417.2  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

*        •        *        •        * 

(e)  Pursuant  to  21  U.S.C.  456, 463, 
608,  and  621.  the  failure  of  an 
establishment  to  develop  and 
implement  a  HACCP  plan  that  complies 
with  this  section,  or  to  of>erate  in 
accordance  with  the  requirements  of 
this  part,  may  render  the  products 
produced  under  those  conditions 
adulterated. 

Done  at  Washington,  DC.  on  November  4, 
1997. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  97-29929  Filed  11-13-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  331  and  381 

[Docket  No.  97-050F] 

Designation  of  the  State  of  Florida 
Under  the  Federal  Meat  inspection  Act 
and  the  Poultry  Products  Inspection 
Act 

AQBiCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Final  rule. 

summary:  Representatives  of  the  State  of 
Florida  have  advised  the  Agengy  that, 
because  of  a  lack  of  funding,  the  State 
of  Florida  will  no  longer  continue 
administering  its  State  meat  and  poultry 
inspection  programs  after  November  30, 
1997.  The  Food  Safety  and  Inspection 
Service  (FSIS)  is  mandated  by  law  to 
assume  the  responsibility,  previously 
held  by  the  State  of  Florida,  for 
administering  the  meat  and  poultry 
inspection  programs  with  respect  to 
operations  and  transactions  within  the 


State  of  Florida.  Therefore,  in 
accordance  with  the  law.  the  Secretary 
of  Agriculture  is  designating  the  State  of 
Florida  to  receive  Federal  inspection 
with  respect  to  opwations  and 
transactions  within  the  State,  and  FSIS 
is  amending  the  Federal  meat  and    • 
poultry  inspection  regulations  by 
adding  Florida  to  the  Ust  of 
"designated"  States. 

DATES:  This  final  rule  will  be  efiiactive 
on  December  2. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

William  Leese,  Director,  Federal-State 
Relations  Staff,  Food  Safety  and 
Inspection  Service.  U.S.  Department  of 
^Agriculture,  Washington,  DC  20250- 
3700  at  (202) 720-6313. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  301  of  the  Federal  Meat 
Inspection  Act  (FMIA)  and  section  5  of 
the  Poultry  Products  Inspection  Act 
(PPIA),  a  State  may  administer  State 
meat  and  poultry  inspection  programs 
provided  the  State  has  developed  and  is 
effectively  enforcing  State  meat  and 
poultry  inspection  requirements  »t  least 
equal  to  those  imposed  under  titles  I 
and  IV  of  the  FMIA  and  section  1-4,  6- 
10.  and  12-22  of  the  PPIA  (collectively 
referred  to  below  as  the  tides).  These 
titles  contemplate  continuous  ongoing 
programs.  Whejs  States  can  no  longer 
effectively  enforce  meat  and  poultry 
inspection  requirements  at  least  equal  to 
Federal  requirements,  then  they  must  be 
"designated"  by  the  Secretary  to  receive 
Federal  inspection. 

In  accordance  with  the  FMIA  and 
PPIA,  the  Secretary  had  determined  that 
the  State  of  Florida  had  developed  and 
was  enforcing  State  meat  and  poultry 
inspection  requirements  for 
establishments  at  least  equal  to  Federal 
meat  and  poultry  inspection 
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requirements  under  the  titles.  However, 
on  July  23, 1997,  representatives  of  the 
State  of  Florida  notified  FSIS  that, 
because  of  a  lack  of  funding,  Florida 
will  no  longer  continue  to  administer  its 
State  meat  and  poultry  inspection 
programs  after  November  30,  1997.  The 
representatives  have  requested  that  the 
Department  assume  responsibility  for 
the  meat  and  poultry  inspection 
programs. 

In  view  of  the  termination  date,  it  is 
determined  that  the  State  of  Florida 
would  not  effectively  enforce 
requirements  at  least  equal  to  those 
imposed  under  the  titles.  Therefore,  the 
Secretary  of  Agriciilture  must  designate 
the  State  of  Florida  under  section 
301(cK3)  of  the  FMIA  and  section  5(c)(3) 
of  the  PPIA.  Therefore,  on  and  after 
December  2, 1997,  the  provisions  of  the 
titles  will  apply  to  operations  and 
transactions  within  the  State  of  Florida, 
unless  exempt  under  sections  23  or 
30l(cM2)  of  the  FMIA  or  sections  5(c)(2) 
or  15  of  the  PPIA. 

Owners  or  operators  of  Florida's  meat 
and  poultry  establishments  wishing  to 
continue  operations  after  November  30, 
1997,  must  contact  the  FSIS  District 
OfBce  in  order  to  receive  Federal 
inspection.  This  office  will  provide 
information  concerning  requirements 
and  exemptions  under  the  FMIA  and 
the  PPIA,  applications  for  inspection, 
and  requests  for  surveys  of 
establishments.  Addr«u 
correspondence  to  USDA/FSIS  District 
OfBce,  100  Alabama  Street,  SW.  Suite 
3R90,  Atlanta,  GA  30303. 

The  Administrator,  FSIS,  has 
determined  that  there  is  good  cause  for 
issuing  this  final  rule  without  prior 
notice  and  opportunity  for  public 
conunent.  Because  the  State  of  Florida 
has  advised  FSIS  that  its  State-operated 
meat  and  poultry  inspection  programs 
will  be  discontinued,  the  Agency  is 
mandated  by  law  to  assume  the 
responsibilities  for  administering  the 
meat  and  poultry  inspection  programs. 
It  is  necessary,  therefore,  to  designate 
the  State  of  Florida  immediately,  in 
accordance  with  section  301(c)(3)  of  the 
FMIA  and  section  S(c)(3)  of  tiie  PPIA,  in 
order  to  carry  out  the  Secretary's 
responsibilities  under  the  FMIA  and 
PPIA. 

In  addition,  it  does  not  appear  that 
additional  relevant  information  would 
be  made  available  to  the  Secretary  by 
public  participation  in  this  ruleniaking 
proceeding.  Accordingly,  under  the 
administrative  procedures  in  5  U.S.C. 
553.  it  is  found  upon  good  cause  that 
notice  and  other  public  procedures  are 
impracticable  and  contrary  to  the  public 
interest 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  determined  to 
be  not  significant  under  Executive  Order 
12866  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Administrator,  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  The  U.S.  Department 
of  Agriculture,  pursuant  to  law,  is 
nmniining  the  responsibility,  previotisly 
held  by  the  State  of  Florida,  of 
administering  the  meat  and  poultry 
inspection  programs  with  respect  to 
operations  and  transactions  within  the 
State  of  Florida.  This  action  will  affect 
approximately  122  State,  26  ciistom 
exempt,  and  0  Talmadge  Aiken  meat 
and  poultry  establishments  in  Florida, 
and  most,  if  not  all.  of  which  may  be 
prestmied  to  be  small  businesses. 
However,  this  is  not  a  substantial 
number  of  establishments  given  the 
approximately  6.800  small  meat  and 
sn^l  poultry  establishments 
nationwide,  which  are  either  federally 
or  State  inspected.  In  addition,  the 
application  of  certain  Federal  facility 
and  other  requirements  will  be  flexible, 
and  each  facility  will  be  reviewed  with 
regard  to  the  circumstances  peculiar  to 
that  establishment.  Further,  it  is  not 
anticipated  that  significant  costs  will  be 
incurred  by  these  Florida 
establishments  as  a  result  of  this  action. 

ExecutiTe  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
State  and  local  laws  and  regulations  that 
are  inconsistent  with  this  rule;  (2)  has 
no  retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule.  However,  the 
administrative  procedures  specified  in  9 
CFR  306.5  and  381.35  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employe^  relating  to  inspection  services 
provided  under  the  FMIA  or  the  PPIA. 

Paperwork  Requirements 

This  rule  has  been  reviewed  under  the 
Paperwork  Reduction  Act  and  imposes 
no  new  paperwork  or  recordkeeping 
requirements. 

ListofSub}ect8 

9  CFR  Part  331 

Meat  inspection. 


9  CFR  Part  381 

Poultry  and  poultry  products. 

Accordingly,  9  CFR  parts  331  and  381 
are  amended  as  follows: 

PART  331— SPEaAL  PROVISIONS 
FOR  DESIGNATED  STATES  AND 
TERRITORIES;  AND  FOR 
DESIGNATION  OF  ESTABLISHMENTS 
WHICH  ENDANGER  PUBLIC  HEALTH 
AND  FOR  SUCH  DESIGNATED 
ESTABLISHMENTS 

1.  The  authority  citation  for  part  331 
continues  to  reed  as  follows: 

Aulfaoritr-  21  U.S.C  601-695:  7  CFR  2.18. 
2.53. 

{331.2    [AnwndKQ 

2.  The  table  in  section  331.2  is 
amended  in  the  "State"  column  by 
adding  "Flotlda"  immediately  below 
"Connecticut"  and  in  the  "Effective  date 
of  application  of  Federal  provisions" 
column,  by  adding  "Dec.  2, 1997"  on 
the  Une  with  "Florida." 

PART  381— POULTRY  PRODUCTS 
INSPECTION 

3.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Anthortty:  7  U.S.C  138t  450;  21  U.S.C 
451-470;  7  CFR  2.18.  2.53. 

f38l.22l    [Amended] 

4.  The  table  in  section  381.221  is 
amended  in  the  "States"  column  by 
adding  "Florida"  immediately  below 
"Connecticut"  and  in  the  "Effective  date 
of  application  of  Federal  provisions" 
column,  by  adding  "Dec.  2. 1997."  on 
the  line  with  "Florida." 

Done  at  Washington,  DC,  on:  November  4. 
1997. 

Thomas  ).  Billy, 
Administrator. 

[PR  Doc.  97-29928  Filed  11-13-97;  8:45  am) 
BIUJNQOOOE  3410-OM-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

p>ocket  No.  96-nANE-3S;  Amendment  3»- 
10134;  AO  97-19-13] 

Rm  2120-nAA64 

Alrworthinass  Diractives;  Pratt  & 
Whitney  jr8O-200  Sartas  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTKM:  Final  rule;  correction. 


Federal  Rggigter  /  Vol.  62.  No.  220  /  Friday,  November  14.  1997  /  Rules  and  Regulations      61011 


SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-19-13  applicable  to  Pratt  & 
Whitney  (PW)  JT8D-200  series  turbofion 
engines  that  was  published  in  the 
Federal  Register  on  September  19, 1997 
(62  FR  49135).  The  paragraph  references 
to  the  Accomplishment  Instructions  of 
PW  Alert  Service  Bulletin  (ASB)  No. 
5944,  Revision  3.  dated  I3ecember  16. 
1994,  in  paragraph  (a)(3)  of  the 
compliance  section  are  incorrect  This 
document  corrects  the  paragraph 
references.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  November  14. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  Spiimey,  Aerospace 
Engineer.  En^e  Certification  Office, 
FAA.  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington.  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPt^MBITARY  MFORMATION:  A  final 
rule  airworthiness  directive  applicable 
to  Pratt  &  Whitiiey  (PW)  JT8D-200 
series  turbofan  engines,  was  published 
in  the  Federal  Re^ater  on  September 
19, 1997  (62  FR  49135).  The  follovtring 
correction  is  needed: 

139.13    [Comdad] 

On  page  49136,  in  the  third  column, 
in  the  Compliance  Section,  in  paragraph 
(a)(3),  in  the  sixth  line.  "2.A.(2)  (c)  and 
(d)  or  (f)  and  (g)"  is  corrected  to  read 
"2Jl.(2)  (a)  and  (b)  or  (d)  and  (e)". 

Issued  in  Burlington,  MA,  on  November  6, 
1997. 

Jay  J.  Pardee. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

[i^  Doc.  97-29968  Filed  11-13-97;  8:45  am] 

MUJNQ  COM  4*ie-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dmg  Adminlatration 

21  CFR  Part  558 

New  Animal  Drugs  For  Use  In  Animal 
Feeds;  Carbaraone  and  Badtracin  Zinc 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  carbarsone  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Tjrpe  C  medicated 
turkey  fiaeds  used  for  prevention  of 


blackhead,  increased  rate  of  weight  gain, 
and  improved  feed  efficiency. 
EFFECTIVE  DATE:  November  14, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
)ef&ey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1602. 
SUPPLEMENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  N]  07024,  is  sponsor  of 
ANADA  200-203  that  provides  for 
combining  approved  carbarsone  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
for  turkeys  containing  carbarsone  227  to 
340.5  grams  pter  ton  (g/t)  and  bacitracin 
zinc  .4  to  45  g/t  The  Type  C  medicated 
feed  is  used  as  an  aid  in  the  prevention 
of  blackhead,  for  increased  rate  of 
weight  gain,  and  improved  feed 
efficiency. 

Alpharma  Inc's,  ANADA  200-203  is 
approved  as  a  generic  copy  of 
Hoffinann-LaRoche's  NADA  136-484. 
The  ANADA  is  approved  as  of 
November  14, 1997,  and  the  regulations 
are  amended  in  §  558.120  (21  CFR 
558.120)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  §  558.120  is  revised  by 
redesignating  par^raph  (c)  as  (d),  by 
reserving  paragraph  (c),  and  newly 
redesignated  paragraph  (d)(l)(iu)(b)  is 
amended  to  reflect  the  approval. 

In  accordance  with  the  Ireed'om  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Pmg 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  ajn.  and  4  p.m.,  Monday  throtigh 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

Lilt  of  Subfects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 


Aathorily:  21  U.S.C  360b,  371. 
1566.120    [Amended] 

2.  Section  558.120  Carbarsone  (not 
U.SJ*.)  is  amended  by  redesignating 
paragraph  (c)  as  paragraph  (d).  by 
reserving  paragraph  (c),  and  in  newly 
redesignated  paragraph  (d)(l)(iii)(6)  by 
removing  "No.  000004"  and  adding  in 
its  place  "Nos.  000004  and  046573". 

Dated:  October  22, 1997. 
Stephen  F.  Swiilof; 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doa  97-30033  Filed  11-13-97;  8:45  am] 
BtUMQ  OOOE  41«-ei-f 


OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2200 

Rules  of  Procedure  for  E-Z  Trials 

AQBICY:  Occupational  Safety  and  Health 
Review  Commission. 

ACTION:  Final  rule;  correcting 
amendment. 

StJMMARY:  This  document  restores  the 
selection  provision  for  commencing  E- 
Z  Trial,  29  CFR  2200.203(a),  which  was 
inadvertenUy  removed. 

DATES:  November  14, 1997. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Earl  R  Ohman.  Jr.,  General  Counsel, 
(202)  606-5410.  Occupational  Safety 
and  Health  Review  Commission,  1120 
20th  Street  NW.,  9th  Floor,  Washiiigton, 
DC  20036-3419. 

SUPPLBCNTARY  MFORMATION:  On 
October  30, 1997,  (62  FR  58650). 
paragraph  (a)  of  §  2200.203  was 
inadvertenUy  removed.  In  order  for  the 
Rules  of  Procedures  for  E-Z  trial  to 
operate  efiiectively,  paragraph  (a)  must 
be  restored. 

List  of  Subjects  in  29  CFR  Part  2200 

Administrative  practice  and 
procedure.  Hearing  and  appeal 
procedures. 

For  the  reasons  set  forth  in  the 
preamble,  the  Occupational  Safety  and 
Health  Review  Conunission  amends 
Tide  29,  Chapter  XX,  Part  2200,  Subpart 
M  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  220&-RULES  OF  PROCEDURE 

1.  The  authority  citation  continues  to 
read  as  follows: 

Anthority:  29  U.S.C  661(g). 

2.  Section  2200.203  is  amended  by 
adding  paragraph  (a),  to  read  as  follow: 
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12200203    Commencing  E-Z  Trial. 

(a)  Selection.  Upon  receipt  of  a  Notice 
of  Contest,  the  Chief  Administrative 
Law  Judge  may.  at  his  or  her  discretion, 
assign  an  appropriate  case  for  E-Z  Trial. 

Dated:  November  7. 1997. 
Earl  K.  Ohman,  Ir.. 
General  Counsel. 

(FR  Doc.  97-29958  Filed  11-13-97;  8:45  am) 
■uMQCooe  7«a»-ei-«i 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocation  of  Assets  in  Slnglo- 
Employsr  Plans;  intsrast  Assumptions 
for  Vsiuing  Bsnsftts 

AOBKCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTXM:  Final  rule. 


The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  nde 
amends  the  regulation  to  adopt  interest 
assiunptions  for  plans  with  valuation 
dates  in  December  1997. 
EFFECTIVE  DATE:  December  1. 1997. 
FOR  FURTXER  MFORMATKM  CONTACT: 
Harold  ].  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  IXi 
20005,  202-326-4024.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-326-^4024). 


SUPPI^tENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  {jart  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  tide  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assimiptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
December  1997. 

For  annuity  benefits,  the  interest 
assumptions  will  be  5.60  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
annuity  interest  assumptions  represent  a 
decrease  (from  those  in  effiect  for 
November  1997)  of  0.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged.  For 
benefits  to  be  paid  as  liunp  sums,  the 
interest  assumptions  to  be  used  by  the 
PBGC  will  be  4.50  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  Interest 
assumptions  are  unchanged  from  those 
in  effect  for  November  1997. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 


are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new  . 
interest  assumptions  promptiy  so  that 
the  assiunptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Becaiise  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  December  1997,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C 
601(2). 

List  of  Siili|ect»  ia  2>  Cnt  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044    AIXOCATT0NOF 
ASSETS  IN  SINQLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

AntlMirtty:  29  U.S.C  1301(a),  1302(bX3). 
1341,  1344.  1362. 

2.  In  appendix  B.  a  new  entry  is 
added  to  Table  I.  and  Rate  Set  50  is 
added  to  Table  n.  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044— Istareat  Rates  Used  to  Value  Annuities  and  Lamp  Sums 

TaU*  L— Aimaity  VafautkiaB 

(This  table  seU  forth,  for  each  indicated  calendar  month,  the  interest  rates  (denoted  by  ii.  is,  *  *  *.  and  refarred  to  ganerally 
as  i<)  assumed  to  be  in  effect  between  specified  anniversaries  of  a  valuation  date  that  occurs  within  tiut  calendar  month;  those 
anniversaries  are  specified  in  the  columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effsct  after  the  last  listed 
anniversary  date.] 


Foi  valuation  dates  occuning  in  the  mortth— 

The  values  of  i,  are: 

ii 

fort- 

i. 

fort. 

i. 

fort- 

December  1997   ......... ... „.„ ~............ 

• 

.0660 

1-25 

• 

.0600 

• 

>2S 

N/A 

• 

Table  IL—Loip : 

[In  using  tliis  table:  (1)  For  benefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation 
data,  the  immediate  annuity  rate  shall  apply;  (2)  For  benefits  for  which  the  defisiTal  period  is  y  years  (where  y  is  an  integer  and 
0  <  y  ^  ni),  interest  rate  ii  shall  apply  from  the  valuation  date  for  a  period  of  y  years,  and  thereafter  the  immediate  annuity  rate 
shall  apply;  (3)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  ni  <  y  :£  ni  -^  nj).  interest  rate 
iz  shall  apply  from  the  valuation  date  for  a  period  of  y  -  ni  years,  interest  rate  ii  sliall  apply  for  the  following  ni  years,  and 
thereafter  the  immediate  annuity  rate  shall  apply:  (4)  For  benefits  for  which  the  deferral  period  is  y  yean  (where  y  is  an  integer 
and  y  >  ni   -f  nz).  interest  rate  ij  shall  apply  from  the  valuation  date  for  a  period  of  y  -  ni  -  nj  years,  interest  rate  ii  shall 
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apply  for  the  following  nj  years,  interest  rate  ii  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rats 
shall  apply.) 


Rate  set 


For  plans  with  a  valu-       i„«^ 

ation  date  J^^^fl 
diate  an- 


Onor 


nuity  rate 
Before       (percent) 


Deferred  annuities  (peroent) 


ni 


rh 


50 


12-1-97      01-1-98         4.50 


4.00 


4.00 


4.00 


Issued  in  Washington,  D.C.  on  this  10th 
day  of  November  1997. 
David  M.  Strauss, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  97-30043  Filed  11-13-97;  8:45  am) 

BILUNQ  COM  770S-01-F 


DEPARTMENT  OF  DEFENSE 

Office  Of  tiM  Secralary 

32  CFR  Part  285 

[DOO5400.7] 

DoO  Freedom  of  Infonnation  Act 
(FOIA)  Program 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  This  revision  conforms  32 
CFR  part  285.  DoD  Freedom  of 
Information  Act  (FOIA)  program,  to  the 
requirements  of  the  Electronic  Freedom 
of  Infonnation  Act  Amendments  of 
1996.  as  amended  by  Pub.  L.  104-231. 
EFFECTIVE  DATE:  September  29.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  C.  Talbott.  703-697-1171. 
SUPPLEMENTARY  INFORMATION:  On  May 
12. 1997  (62  FR  25875).  the  Department 
of  Defense  published  a  proposed  rule  for 
comment.  No  comments  were  received. 

Executive  Order  12866,  Regulatory 
Plaiming  and  Review 

It  has  been  determined  that  this  final 
rule'(32  CFR  part  285)  is  not  a 
significant  regulatory  action.  The  nde 
does  not 

(1)  Have  an  annual  efiiect  to  the 
economy  of  $100  million  or  mora  or 
adversely  afiiect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity'  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments,  or 
communities; 

(2) Create  aserious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  MateriaJly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 


or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  06-354,  Regulatory 
Flexibility  Act  (5  U.S.C  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not. 
if  promidgated.  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
implements  the  Freedom  of  Information 
Act  (5  U.S.C.  552).  a  statue  concerning 
the  release  of  Federal  Govemment 
records,  and  does  not  economically 
impact  Federal  Govemment  relations 
with  the  private  sector. 

Public  Law  96-511.  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  32  CFR  Part  285 

Freedom  of  infonnation. 
Accordingly.  32  CFR  part  285  is 
revised  to  read  as  follows: 

PART  285— DOD  FREEDOM  OF 
INFORMATION  ACT  (FOIA)  PROGRAM 


Purpose. 

Applicability  and  scope. 

Policy. 

Responsibilities. 

Information  requirements. 


285.1 
28S.2 
285.3 
285.4 
285.5 
Anthority:  5  U.S.C.  552. 

§285.1    Purpose. 
This  part: 

(a)  Updates  policies  and 
responsibilities  for  the  implementation 
of  the  DoD  FOLA  Program  imder  5 
U.S.C.  552. 

(b)  Continues  to  delegate  authorities 
and  responsibilities  for  the  effective 
administration  of  the  FOIA  program. 

S  286.2    Applicability  and  scope. 

(a)  This  part  applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD).  the 


Military  Departments,  the  Chairman  of 
the  Joint  Chiefs  of  Staff,  the  Combatant 
Commands,  the  Inspector  General  of  the 
Department  of  Defense,  the  Defense 
Agencies,  and  the  DoD  Field  Activities 
(hereafter  referred  to  collectively  as  "the 
DoD  Components"). 

(b)  National  Security  Agency/Central 
Security  Service  records  are  subject  to 
this  part  imless  the  records  are  exempt 
imder  section  6  of  Pub.  L.  86-36  (1959), 
codified  at  50  U.S.C.  402  note.  The 
records  of  the  Defense  Intelligence 
Agency,  National  Reconnaissance 
0£Bce,  and  the  National  Imagery  and 
Mapping  Agency  are  also  subject  to  this 
part  unless  the  records  are  exempt 
under  10  U.S.C.  424. 

f  286.3    Policy. 

It  is  E)oD  policy  to: 

(a)  Promote  public  trust  by  making  the 
maximum  amoimt  of  information 
available  to  the  public,  in  both  hard 
copy  and  electronic  formats,  on  the 
operation  and  activities  of  the 
Department  of  Defense,  consistent  with 
DoD  responsibility  to  ensure  national 
security. 

(b)  Allow  a  requester  to  obtain  agency 
records  bom  the  Department  of  Defense 
that  are  available  through  other  public 
information  services  without  invoking 
the  FOIA. 

(c)  Make  available,  imder  the 
procedures  established  by  32  CFR  part 
286,  those  agency  records  that  are 
requested  by  a  member  of  the  general 
public  who  explicitiy  or  impliciUy  cites 
theFOL^. 

(d)  Answer  promptly  all  other 
requests  for  information,  agency 
records,  objects,  and  articles  under 
established  procedures  and  practices. 

(e)  Release  agency  records  to  the 
public  unless  those  records  are  exempt 
from  mandatory  disclosure  as  outlined 
in  5  U.S.C.  552.  Make  discretionary 
disclosures  of  exempt  records  or 
information  whenever  disclosure  woidd 
not  foreseeably  harm  an  interest 
protected  by  a  FOLA  exemption. 

(f)  Process  requests  by  individuals  for 
access  to  recordis  about  themselves 
contained  in  a  Privacy  Act  system  of 
records  imder  procedures  set  forth  in 
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DoD  5400. 11-R.'  and  procedures 
outlined  in  thia  part  amplified  by  32 
CFR  part  286. 


1286.4 

(a)  The  AMistant  Secretary  of  Defanse 
for  Public  Affairs  shall: 

(1)  Direct  and  administer  the  ISoO 
FOIA  Program  to  ensure  compliance 
with  polides  and  procedures  that 
govern  the  administration  of  the 
prooam. 

(2)  Issue  a  DoD  FOIA  regulation  and 
other  discretionary  instructions  and 
guidance  to  ensure  timely  and 
reasonably  uniform  Implementation  of 
the  FOIA  in  the  Department  of  E)efense. 

(3)  Internally  administer  the  FOLA 
Program  for  OSD,  the  Chairman  of  the 
Joint  Chiefs  of  Staff  and,  as  an  exception 
to  DoD  Directive  5100.3,'  the  Combatant 
Commands. 

(4)  As  the  designee  of  the  Secretary  of 
Defanse,  serve  as  the  sole  appellate 
authority  for  appeals  to  decisions  of 
respective  Initial  Denial  Authorities 
within  OSD.  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Combatant 
Commands,  and  the  DoO  Field 
Activities. 

(b)  The  Genera]  Counsel  of  the 
Department  of  Defense  shall  provide 
uniformity  in  the  legal  interpretation  of 
this  part 

(c)  The  Heeds  of  the  DoD  Components 
shaU: 

(1)  Publish  in  the  Federal  Register 
any  instructions  necessary  for  the 
internal  administration  of  this  part 
within  a  DoD  Component  that  are  not 
prescribed  by  this  Directive  or  by  other 
issuances  of  the  Assistant  Secretary  of 
Defense  (Public  Affairs).  For  the 
guidance  of  the  public,  the  information 
specified  in  5  U.S.C  552(a)(1)  shall  be 
published  in  accordance  with  DoD 
Directive  5400.9.3 

(2)  Conduct  training  on  the  provisions 
of  this  part,  5  U.S.C.  552.  and  32  CFR 
part  286  for  officials  and  employees 
who  implement  the  FOLA. 

(3)  Suomit  the  report  prescribed  in 
subpart  G  of  32  CFR  part  286. 

(4)  Make  available  for  public 
inspection  and  copying  in  an 
appropriate  facility  or  facilities,  in 
accordance  with  rules  published  in  the 
Federal  Register,  the  records  specified 
in  10  U.S.C  552(a)(2),  unless  such 
records  are  published  and  copies  are 
offered  for  sale.  These  records  shall  be 
made  available  to  the  public  in  hard 
copy,  by  computer  telecommunications, 
or  other  electronic  means. 


(5)  Maintain  and  make  available  for 
public  inspection  and  copying  current 
indices  of  all  (aK2)  records  as  required 
by  10  U.S.C  552(a)(2). 

9«BD.9      ffmlfnlMKlfl  iW^MWineniS. 

The  reporting  requirements  in  subpart 
G  of  32  CFR  part  286  have  been  assigned 
Report  Control  Symbol  DD-PA(A)  1365. 

DMmI:  hkmaaba  5. 1997. 
l.M.mymmm 

/Mtemate  OSD  Federal  Beguter  Liaiaon 

Officer,  Department  of  Defense. 

[FR  Doa  97-29659  Plied  11-13-97;  8:45  am] 


POSTAL  SEftVICE 

39CFRPwt111 

EllgiMHty  RsqulranMnts  for  Certain 


AOCNCY:  Postal  Service. 
action:  Final  rule. 


'  Copies  m«y  be  obtained,  at  cost,  from  the 
Nationai  Technicai  In/onnation  Service.  S2SS  Port 
Royal  Rowl.  Springfield.  VA  22161. 

'See  foocnota  1. 

>  See  footnote  1. 


SUMMARY:  This  notice  adopts  a  proposed 
rule  which  was  published  in  the 
Federal  Register  on  September  8. 1997 
(62  FR  47178-47179).  It  amends  the 
regulations  of  the  Postal  Service 
governing  the  eligibility  requirements 
for  mail  to  be  sent  at  the  Nonprofit 
Standard  Mail  rates  of  p>ostage.  For  the 
most  part,  this  final  rule  adopts  the 
proposal  as  it  v«ras  published  with 
changes  suggested  in  comments 
received  from  interested  parties. 

EFFECTIVE  DATE:  November  14, 1997. 
FOR  FURTHER  MFORMAT10M  CONTACT: 
Jerome  M.  Lease.  202-268-5188. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  discussed  in  detail  the 
common  practice  of  nonprofit 
organizations  to  offer  premium  items, 
such  as  tote  begs,  umlnellas,  t-shirts. 
and  coffiae  mugs  when  seeking 
contributions  or  membership  dues 
payments  from  new  members.  As 
explained  in  the  proposed  rule,  by 
statute,  material  that  advertises, 
promotes,  offers,  or,  for  a  fee  or 
consideration,  recommends,  describes, 
or  aimounces  the  availability  of  any 
product  or  service,  other  thim  separately 
restricted  travel,  insurance,  and 
financial  instruments  such  as  credit 
cards,  is  ineligible  for  the  nonprofit 
rates  of  postage  imless  the  sale  of  the 
product  or  the  provision  of  such  service 
is  substantially  related  to  the  exercise  or 
performance  by  the  organization  of  one 
or  more  of  the  purposes  used  by  the 
organization  to  qualify  for  mailing  at  the 
Nonprofit  Standard  Mail  rates  or  other 
prescribed  exceptions  are  meL  39  U.S.C. 
3626(j)(l)(D). 


The  Postal  Service  promulgated 
standards  implementing  the  statute 
efCsctive  October  1. 1995.  Since  that 
time,  the  Postal  Service  has  consistently 
held  that  "backend  premiums"  such  as 
those  described  above  are  to  be 
considered  advertising  for  the  product 
offered  as  a  premium.  In  addition,  the 
Postal  Service  has  generally  concluded 
that  "utilitarian"  items  such  as  coffee 
mugs,  t-shirts,  tote  bags,  umbrellas,  and 
similar  items  are  not  normally  related  to 
an  organization's  qualifying  purposes, 
thus  disqualifying  such  advtnrtisements 
from  being  mailed  at  the  Nonprofit 
Standard  Mail  rates. 

The  proposed  rule  offisred  standards 
by  which,  if  met.  the  Postal  Service 
wrould  not  consider  the  announcement 
of  the  backend  premium  as  an 
"advertisemenL"  Specifically,  the  Postal 
Service  proposed  two  tests.  First,  the 
requested  contribution  must  be  at  least 
five  (5)  times  the  cost  of  the  premium 
to  exempt  the  announcement  from  being 
considered  as  an  advertisement  for  the 
premiiun.  The  cost  of  the  premium  is  its 
actual  cost  to  the  nonprofit  organization. 
Second,  the  requested  contribution  must 
be  at  least  three  (3)  times  the 
represented  value  in  the  mailpiece,  if 
any,  of  the  premium.  Each  test  must  be 
met  or  the  offer  will  be  considered  an 
advertisement. 

The  Postal  Service  received  a  total  of 
12  comments  on  the  proposed  rule.  In 
one  fashion  or  another,  all  of  the 
commenters  expressed  their  support  for 
a  test  or  threshold  by  which 
announcements  of  backend  premiums 
would  not  be  considered  as 
advertisements,  thereby  eliminating  the 
need  for  consideration  of  the 
substantially  related  test.  Accordingly, 
after  full  consideration  of  the  comments 
received,  the  Postal  Service  believes  it  is 
appropriate  to  adopt,  with  revision  of 
the  ratios,  the  proposed  changes  in 
eligibility  requirements  at  this  time. 

Evaluation  of  Comments  Received 

Written  comments  were  received  from 
12  organizations  and  associations 
representing  nonprofit  organizations.*  Of 
primary  concern  to  11  of  the  12 
commenters  is  the  Postal  Service's 
proposed  test  of  requiring  a  contribution 
or  dues  payment  to  be  at  least  five  times 
the  cost  and  three  times  the  represented 
value  of  the  premium  to  activate  the 
exception  from  material  being 
considered  as  an  advertisement.  Four 
commenters  supported  the  proposal  in 
its  entirety  including  the  five  times  cost 
and  three  times  represented  value 
criteria.  On  the  other  hand,  two 
commenters  requested  a  test  of  three 
times  the  cost  and  eliminating  the 
represented  value  test  Other 
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suggestions  included  a  test  of  three 
times  cost  and  1\^  times  represented 
value;  three  times  cost  and  two  times 
represented  value;  four  times  cost  and 
two  times  represented  value;  and  a 
single  test  that  would  be  based  on  the 
lower  of  cost  or  market  value  of  the 
premium. 

The  most  common  reason  for 
requesting  lower  numbers  be  used, 
particularly  with  respect  to  the  test 
related  to  the  "represented  value"  of  the 
premium,  is  a  disclosure  requirement  of 
the  Internal  Revenue  Service  which 
requires  that  the  "fair  market  value"  of 
a  premium  be  disclosed.  (The  donor 
may  not  take  a  charitable  deduction  for 
that  part  of  his  or  her  payment).  Along 
those  same  lines,  one  commenter  was 
concerned  about  using  a  cost  figure 
when  merchandise  which  is  "obsolete" 
and  without  current  market  value  is 
offered  as  a  premium.  Others  simply 
cited  lower  numbers  as  a  more 
reasonable  way  to  fairly  assess  whether 
the  offer  of  a  premium  should  be 
considered  advertising. 

We  have  considereoTthe  comments, 
and  determined  to  adopt  both  of  the 
proposed  tests,  albeit  with 
modifications  in  the  original  ratios.  Up 
to  this  time,  the  Postal  Service  viewed 
these  solicitations  as  two  distinct 
transactions  (i.e.,  part  donation  and  part 
sale).  Even  though  the  amount  of  the 
donation  generaLy  exceeded  the  amount 
of  the  sale,  the  premium  offer  was 
considered  to  be  an  advertisement  for 
that  item.  The  rulemaking  looks  to  the 
premise,  supported  by  a  recent  ruling  of 
another  agency,  that  the  solicitation  is  a 
single  transaction  (rather  than  part 
solicitation  and  part  sale);  it  then  looks 
to  whether  the  solicitation  or  sale  is  the 
predominant  part  of  the  transaction. 
That  is.  it  looks  to  whether  the  amoimt 
of  the  sale  is  greater  than  the  amoimt  of 
the  donation. 

One  means  to  make  this  judgment 
would  be  to  compare  the  fair  market 
value  of  the  preinium(s)  with  the 
"donation"  (i.e.,  the  difference  between 
the  amount  solicited  and  the  fair  market 
value).  However,  the  fair  market  value 
of  the  premium  may  not  always  be  clear 
or  readily  ascertained.  Accordingly,  the 
Postal  Service  proposal  looked  to  the 
represented  value,  if  any,  of  the 
premium(8),  since  this  would  be  the 
perceived  value  of  the  premium(s),  as 
well  as  the  cost  to  the  nonprofit,  since 
there  is  generally  a  relationship  (i.e., 
markup)  between  cost  and  market  value. 

We  continue  to  believe  that  both  of 
these  standards  are  appropriate,  but  will 
adjust  the  ratios.  With  respect  to 
represented  value,  the  solicitation  will 
not  be  considered  to  be  an 
advertisement  if  the  requested  donation 


is  more  than  two  times  the  represented 
value  of  the  premium(s).  (For  example, 
if  the  request  is  for  $100.00,  the 
represented  value  of  the  premium(8) 
could  be  no  more  than  $49.99).  With 
respect  to  cost  to  the  nonprofit,  the 
solicitation  will  not  be  considered  an 
advertisement  if  the  requested  donation 
is  more  than  four  times  the  represented 
value  of  the  premium(s).  (For  example, 
if  the  request  is  for  $100.00,  the  cost  of 
the  premiim)(8)  may  be  no  more  than 
$24.99).  In  adopting  this  test,  we 
considered  that  a  usual  "markup"  over 
costs  is  two  to  one,  which  was  suggested 
in  some  comments  (although  other 
comments  suggest  the  ratio  may  be 
hi^er). 

The  comment  concerning  applicatfon 
of  the  test  to  "obsolete"  merchandise 
raises  an  interesting  concern.  Even  if  we 
would  be  inclined  to  consider  this 
concern,  it  is  not  clear  to  us  how  a 
standard  could  easily  be  administered 
(e.g.,  how  can  we  determine  what  is 
"obsolete?").  While  we  do  not  believe  it 
appropriate  to  delay  this  rulemaking  to 
give  further  consideration  to  this 
concern,  we  will  consider  further 
proposals  regarding  it 

Iwo  conunenters  were  concerned  that 
the  proposed  rule  does  not  make  clear 
that  only  premium  offers  which  are  not 
substantially  related  to  a  nonprofit 
organization's  qualifying  purposes  must 
meet  the  test  incorporated  in  the  final 
rule  to  be  eligible  for  majling  at 
Nonprofit  Standard  Mail  rates.  We 
believe  that  adoption  of  these 
suggestions  is  not  needed,  and  would 
uimecessarily  complicate  the 
regulations.  The  rule  is  intended  to 
define  the  solicitations  which  will  not 
be  considered  advertising.  If 
solicitations  are  advertising,  they  may 
still  be  eligible  for  nonprofit  rates  if  the 
premiums  are  substantially  related  to 
the  organization's  purposes  or  contained 
in  material  meeting  the  content 
requirements  of  a  periodical. 

One  commenter  also  suggested  that 
future  adjustments  be  made  possible, 
such  as  adjustments  for  inflation.  We 
will  remain  open  to  future  suggestions 
to  change  the  standards  adopted  here. 

Another  commenter  requested  that 
the  Postal  Service  include  a  provision 
for  "one  written  warning"  if  a  premium 
offer  for  a  product  or  service  is 
determined  to  be  ineligible  for  mailing 
at  the  nonprofit  rates;  and,  to  create  a 
statute  of  limitations  to  limit  a  nonprofit 
organization's  liability  for  making 
improper  mailings.  This  same 
commenter  requested  "retroactive" 
application  of  the  policy  adopted  in  the 
final  rule,  although  no  justification  for 
this  request  was  offered  in  the  comment 
provided.  These  requests  are  beyond  the 


scope  of  this  rulemaking.  Nevertheless, 
the  Postal  Service  has  an  ongoing 
dialogue  with  the  nonprofit  community 
and  concerns  such  as  those  expressed 
here  have  been  considered. 

Finally,  one  commenter  offered  views 
concerning  the  application  of  the 
"substantially  related"  standard.  These 
comments  were  beyond  the  scope  of  the 
rulemaking. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amepdments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  1 1 1— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Anthoiity:  5  U.S.C  552(a);  39  U.S.C  101, 
401,  403,  404,  3001-3011,  3201-3219.  3403- 
3406,  3621,  3626,  5001. 

2.  In  the  Domestic  Mail  Manual, 
redesignate  5.9,  5.10,  5.11,  and  5.12  as 
5.10,  5.11, 5.12,  and  5.13,  respectively; 
add  new  5.9  to  read  as  follows: 

5.0    EUGIBLE  AND  INEUGIBLE 
MATTER 


5.9    Contribution  and  Membership 
Premiums 

Announcements  for  premiums 
received  as  a  result  of  a  contribution  or 
payment  of  membership  dues  are  not 
considered  advertisements  if  the 
requested  contribution  or  membership 
dues  is  more  than  4  times  the  cost  of  the 
premium  item(s)  offered  and  more  than 
2  times  the  represented  value  in  the 
mailpiece,  if  any,  of  the  premium 
item(8)  ofiierBd. 


A  transmittal  letter  making  these  changes 
in  the  pages  of  the  Domestic  Mail  Manual 
will  be  published  and  will  be  transmitted  to 
subscribers  automatically.  Notice  of  issuance 
will  be  published  in  the  Federal  Eegister  at 
provided  by  39  CFR  111.3. 
Stanley  F.  Miras, 
Chief  Counsel,  Le^slative. 
(FR  Doc.  97-30008  FUed  11-13-97;  6:45  am] 
MLUNQ  OOOC  771»-12-r 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[VA-5(»9«  FRL-6921-4] 

Approval  and  Promulgation  of  Air 
Quality  Impiemantation  Plana;  Virginia; 
Approval  of  VOC  RACT  Datarminations 
for  Individual  Sourcaa;  Corractlon 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule;  owrections. 


r:  This  doctunent  corrects  the 
preamble  to  a  direct  final  rule  published 
in  the  Federal  Register  of  October  14, 
1997  regarding  the  approval  4( 
Reasonably  Available  Control 
Technology  (RACT)  for  six  ma)or 
sources  of  volatile  organic  compKiunds 
(VOC)  located  in  Virginia.  The 
document  contains  an  incorrect  anniuil 
emission  rate  and  a  typographical  error. 
DATES:  Effective  November  28.  1997. 
FOR  RJirmER  MFORMATXM  CONTACT: 
Kimberly  Peck.  (215)  566-2165. 
SUPPLBKNTARY  MFORMAT10N:  In  direct 
final  rule  FRL-5904-3,  beginning  on 
page  53243  in  the  Federal  Register  issue 
of  October  14. 1997,  make  the  following 
corrections,  in  the  Preamble  section.  On 
page  53243  in  the  middle  column, 
change  the  second  full  paragraph  to  the 
following: 

"The  uncontrolled  stack  VOC 
emissions  from  the  Bermuda  Hundred 
Facility  are  estimated  to  be  93.4  tons  per 
year." 

On  page  53243  in  the  middle  column, 
change  the  third  full  paragraph  to  the 
following: 

"RACT  as  prescribed  in  the  Consent 
Agreement,  Registration  Number  50722, 
dated  K4arch  26. 1997  is  determined  to 
be  no  controls  as  Virginia  determined 
that  add-on  controls  were  not 
economically  feasible  or  cost-effective." 

Dated:  November  3. 1M7. 
TWhsm  C  Voltaggio, 
Acting  Regional  Administrator,  Region  DI. 
IFR  Doc  97-30020  Filed  11-13-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  Na  95-184;  MM  Dednt  Na  tS- 
2eO;  FCC  97-370] 

Inaida  Wiring 

AOBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking  which 
addresses  rules  and  policies  concerning 
cable  inside  wiring.  The  Second  Further 
Notice  of  Proposed  Rulemaking  segment 
of  this  decision  may  t>e  found  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
Report  and  Order  ["Order")  segment 
amends  the  Commission's  regulations 
relating  to  the  disposition  of  cable  home 
wiring  and  establishes  regulations  for 
the  disposition  of  home  run  wiring  and 
related  issues  including  the  sharing  of 
molding,  the  deooarcation  point  for 
multiple  dwelling  unit  buildings 
("MDUs"),  loop-through  cable  wiring 
configurations,  customer  access  to  cable 
home  %viring  before  termination  of 
service,  and  signal  leakage.  This  action 
was  necessary  because  competition  is 
currently  being  deterred  by  disputes 
over  control  and  use  of  the  wires 
necessary  to  reach  each  unit  in  an  MDU. 
The  intended  effect  of  this  action  is  to 
expand  opportunities  for  new  entrants 
seeking  to  compete  in  distributing  video 
programming  and  to  broaden 
consumers'' ability  to  install  and 
maintain  their  own  wiring. 

DATES:  Amendments  in  §§  76.613, 
76.802  and  76.804  contain  information 
collection  requirements,  and  will  not 
become  effective  until  approved  by  the 
Office  of  Management  and  Budget 
("OMB").  Amendments  in  §§  76.5, 
76.620,  76.800,  76.805  and  76.806 
become  effiective  December  15, 1997. 
However,  compliance  with  amendments 
in  §§  76.5,  76.620,  76.800.  76.805  and 
76.806  will  not  be  required  until  OMB 
approval  of  the  information  collection 
requirements  in  §§  76.613,  76.802  and 
76.804.  When  approval  is  received,  the 
Commission  will  publish  a  document 
announcing  the  effective  date  of  the 
amendments  in  §§  76.613,  76.802  and 
76.804.  and  the  date  of  compliance  for 
the  amendments  in  §§  76.5,  76.620, 
76.800,  76.805  and  76.806. 

Written  comments  by  the  public  on 
the  modified  information  collections  are 
due  on  or  before  January  13. 1996. 

ADDRESSES:  A  copy  of  any  conunents  on 
the  information  collections  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
NW,  Washii^on,  DC  20554,  or  via  the 
Internet  to  jboleydfcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Chessen,  Cable  Services  Biueau,  (202) 
418-7200.  For  additional  information 
concerning  the  information  collections 
contained  herein,  contact  Judy  Boley  at 
202-418-0214,  or  via  the  Internet  at 
jboley^cc.gov. 


Paperwork  Reduction  Act 

The  Order  contains  modified 
information  collection  requirements. 
The  Federal  Communications* 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practi'cal  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  Approval  Number  3060-0892. 
Title:  Cable  Inside  Wiring  Provisions. 
Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Respondents:  Individuals;  Businesses 
or  other  for-profit  entities. 

Number  of  Respondents:  30.500 
(20.500  MVPDs  and  10.000  MDU 
owners). 

Estimated  Time  Per  Response:  5 
minutes  to  30  minutes. 

Total  Annual  Burden  to  Respondents: 
46,114  hours,  calculated  as  follows: 
This  collection  (3060-0692)  accounts 
for  all  information  collection 
requirements  that  may  cOme  into  play 
during  the  disposition  of  cable  home 
wiring  in  single  dwelling  units,  as  well 
as  the  disposition  of  home  run  wiring 
and  cable  home  wiring  in  multiple 
dwelling  units.  All  midtichannel  video 
programming  distributors  ("MVPDs"). 
both  cable  and  non-cable  alike,  will  be 
subject  to  the  disposition  rules  in 
MDUs.  Pursuant  to  the  Paperwork 
Reduction  Act.  when  modifying  only 
portions  of  an  information  collection, 
agencies  are  still  obligated  to  put  forth 
the  entire  collection  for  public 
comment. 

This  information  collection  also  now 
accounts  for  information  collection 
stated  in  47  CFR  76.613,  where  MVPDs 
causing  harmful  signal  interference  may 
be  required  by  the  Commission's 
District  Director  and/or  Resident  Agent 
to  prepare  and  submit  a  report  regarding 
the  cause(s)  of  the  interference, 
corrective  measures  planned  or  taken, 
and  the  efficacy  of  the  remedial 
measures.  Through  the  course  of  this 
rulemaking  proceeding,  the  Commission 
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has  identified  this  information 
collection  requirement  as  not  having 
previously  been  reported  to  OMB  for 
approval.  We  estimate  that  no  more  than 
10  interference  reports  will  be 
submitted  annually  to  the  Commission's 
District  Director  and/or  Resident  Agent, 
each  having  an  average  burden  of  2 
hours  to  prepare.  (10  reports  x  2  hours 
=  20  hours). 

47  CFR  76.620  applies  the 
Commission's  signal  leakage  rules  to  all 
non-cable  MVPDs.  Our  rules  require 
that  each  cable  system  perform  an 
independent  signal  leakage  test 
annually,  therefore,  non-cable  MVPDs 
will  now  be  subject  to  the  same 
requirement  We  recognize,  however, 
that  immediate  compliance  with  these 
requirements  may  present  hardships  to 
existing  non-cable  MVPDs  not 
previously  subject  to  such  rules.  We 
will  allow  a  five-year  transition  period 
from  the  effective  date  of  these  rules  to 
afford  non-cable  MVPDs  time  to  comply 
with  our  signal  leakage  rules  other  than 
§  76.613.  The  transition  period  will 
apply  only  to  systems  of  those  non-cable 
MVPDs  that  have  been  substantially 
built  as  of  January  1, 1998.  Considering 
non-cable  MVPD  systems  that  will  be 
built  after  January  1, 1998,  we  estimate 
that  500  new  entities  will  be  subject  to 
signal  leakage  filing  requirements,  with 
an  estimated  biuden  of  20  hours  per 
entity.  (500  systems  x  20  hours  =  10,000 
hours).  47  CFR  76.802,  Disposition  of 
Cable  Home  Wiring,  gives  individual 
video  service  subscribers  in  single  unit 
dwellings  and  KffiUs  the  opportunity  to 
purchase  their  cable  home  wiring  at 
replacement  cost  upon  voluntary 
termination  of  service.  In  calculating 
hour  burdens  for  notifying  individual 
subscribers  of  their  purohase  rights,  we 
make  the  following  assumptions:  There 
are  approximately  20,000  MVPDs 
serving  approximately  72  million 
subscribers  in  the  United  States.  The 
average  rate  of  churn  (subscriber 
termination)  for  all  MVPDs  is  estimated 
to  be  1%  per  month,  or  12%  per  year. 
MVPDs  own  the  home  wiring  in  50%  of 
the  occurrences  of  volimtary  subscriber 
termination  and  subscribers  or  property 
owners  already  have  gained  ownership 
of  the  wiring  in  the  other  50%  of 
occurrences  [e.g.,  where  the  MVPD  has 
charged  the  subscriber  for  the  wiring 
upon  installation,  has  treated  the  vriring 
as  belonging  to  the  subscriber  for  tax 
purposes,  or  where  state  and/or  local 
law  treats  cable  home  wiring  as  a 
fixture).  Where  MVPDs  own  the  wiring, 
we  estimate  that  they  intend  to  actually 
remove  the  wiring  5%  of  the  time,  thus 
initiating  the  disclosure  requirement 
We  believe  in  most  cases  that  MVPDs 


will  choose  to  abandon  the  home  wiring 
because  the  cost  and  effort  required  to 
remove  the  wiring  generally  outweigh 
its  value.  The  burden  to  disclose  the 
information  at  the  time  of  termination 
will  vary  depending  on  the  manner  of 
disclosiu^,  e.g.,  by  telephone,  customer 
visit  or  registered  mail.  Virtually  all 
voluntary  service  terminations  are  done 
by  telephone.  The  estimated  average 
time  consumed  in  the  process  of  the 
MVPD's  disclosure  and  subscriber's 
election  is  5  minutes  (.083  hoius). 
Estimated  annual  number  of 
occurrences  is  72,000,000  x  12%  x  50% 
X  5%  =  216,000.  (216,000  x  .083  hours 
=  17,028  hours). 

In  addition,  47  CFR  76.802  states  that 
if  a  subscriber  in  an  MDU  declines  to 
purchase  the  wiring,  the  MDU  owner  or 
alternative  provider  (where  permitted 
by  the  MDU  owner)  may  purchase  the 
home  wiring  where  reasonable  advance 
notice  has  been  provided  to  the 
incumbent  According  to  the  Statistical 
Abstracts  of  die  United  States,  1995  at 
733  Table  No.  1224,  over  28  million 
people  resided  in  MDUs  with  three  or 
more  units  in  1993.  We  therefore 
estimate  that  there  are  currently  30 
million  MDU  residents  and  that  MDUs 
house  an  average  of  50  residents,  and  so 
we  estimate  that  there  are 
approximately  600.000  MDUs  in  the 
United  States.  We  estimate  that  2,000 
MDU  owners  will  provide  advance 
notice  to  the  incumbent  that  the  MDU 
owner  or  alternative  provider  (where 
permitted  by  the  MDU  owner)  will 
purchase  the  home  wiring  where  a 
terminating  individual  subscriber 
declines.  "The  estimated  average  time  for 
MDU  owners  to  provide  such  notice  is 
estimated  to  be  15  minutes  (.25  hours). 
The  estimated  average  time  consumed 
in  the  process  of  the  MVPD's 
subsequent  disclosure  and  the  MDU 
owner  or  alternative  provider's  election 
is  5  minutes  (.083  hoiu«).  Estimated 
aimual  time  consumed  is  2,000 
notifications  x  .333  hours  =  666  hours. 
47  CFR  76.802  also  states  that,  to  inform 
subscribers  of  per-foot  replacement 
costs,  MVPDs  may  develop  replacement 
cost  schedules  based  on  readily 
available  information;  if  the  MVPD 
chooses  to  develop  such  schedules,  it 
must  place  them  in  a  public  file 
available  for  public  inspection  during 
regular  business  hours.  We  estimate  that 
50%  of  MVPDs  will  develop  such  cost 
schedules  to  place  in  their  public  files. 
Virtually  all  individual  subscribers 
terminate  service  via  telephone,  and  few 
subscribers  are  anticipated  to  review 
cost  schedides  on  public  file.  The 
annual  recordkeeping  burden  for  these 
cost  schedules  is  estimated  to  be  0.5 


hours  per  MVPD.  (20,000  MVPDs  x  50% 
X  0.5  hours  =  5,000  hours). 

47  CFR  76.804  Disposition  of  Home 
Run  Wiring.  We  estimate  the  burden  for 
notification  and  election  requirements 
for  building-by-building  and  unit-by- 
imit  disposition  of  home  run  wiring  as 
described  below.  Note  that  these 
requirements  apply  only  when  an 
MVPD  owms  the  home  nm  wiring  in  an 
MDU  and  does  not  (or  will  not  at  the 
conclusion  of  the  notice  period)  have  a 
legally  enforceable  right  to  remain  on  - 
the  premises  against  the  wishes  of  the 
entity  that  owns  or  controls  the  common 
areas  of  the  MDU  or  have  a  legally 
enforceable  right  to  maintain  any 
particular  home  run  wire  dedicated  to  a 
particular  unit  on  the  premises  against 
the  MDU  owner's  wishes.  We  use  the 
term  "MDU  owner"  to  include  whatever 
entity  owns  or  controls  the  common 
areas  of  an  apartment  building. 
condominium  or  cooperative.  For  r 
building-by-building  disposition  of 
home  run  wiring,  the  MDU  owner  gives 
the  inciunbent  service  provider  a 
minimum  of  90  days'  written  notice  that 
its  access  to  the  entire  building  will  be 
terminated.  The  incumbent  then  has  30 
days  to  elect  what  it  will  do  with  the 
home  nm  wiring.  Where  parties 
negotiate  a  price  for  the  wiring  and  are 
unable  to  agree  on  a  price,  the 
incumbent  service  provider  must  elect 
among  abandonment,  removal  of  the 
wiring,  or  arbitration  for  a  price 
determination.  Also,  regarding  cable 
home  wiring,  when  the  MDU  owner 
notifies  the  incumbent  service  provider 
that  its  access  to  the  building  will  be 
terminated,  the  inciunbent  provider 
must,  within  30  days  of  the  initial 
notice  and  in  accordance  with  our  home 
wiring  rules,  (1)  offer  to  sell  to  the  MDU 
owner  any  home  wiring  within  the 
individual  dwelling  units  which  the 
incumbent  provider  owns  and  intends 
to  remove,  and  (2)  provide  the  MDU 
owner  with  the  total  per-foot 
replacement  cost  of  such  home  wiring. 
The  MDU  owner  must  then  notify  the 
incumbent  provider  as  to  whether  the 
MDU  owner  or  an  alternative  provider 
intends  to  purchase  the  home  wiring  not 
later  than  30  days  before  the 
incumbent's  access  to  the  building  will 
be  terminated. 

For  unit-by-unit  disposition  of  home 
run  wiring,  an  MDU  owner  must 
provide  at  least  60  days'  written  notice 
to  the  incumbent  MVPD  that  it  intends 
to  permit  multiple  MVPDs  to  compete 
for  the  right  to  use  the  individual  home 
run  wires  dedicated  to  each  unit.  The 
incumbent  service  provider  then  has  30 
days  to  provide  the  MDU  owner  with  a 
written  election  as  to  whether,  for  all  of 
the  incumbent's  home  run  wires 
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dedicated  to  individual  subscribers  who 
may  later  choose  the  alternative 
provider's  service,  it  will  remove  the 
wiring,  abandon  the  wiring,  or  sell  the 
wiring  to  the  MDU  owner.  In  other 
words,  the  incumbent  service  provider 
will  be  required  to  make  a  single 
0       election  for  how  it  will  handle  the 
disposition  of  individual  home  nin 
wires  whenever  a  subscriber  wishes  to 
switch  service  providers;  that  election 
will  then  be  implemented  each  time  an 
individual  subscriber  switches  service 
providers.  Where  parties  negotiate  a 
price  for  the  wiring  and  are  uni^l*.  to 
agree  on  a  price,  the  incumbent  service 
provider  must  elect  among 
abandoiunent,  removal  of  the  wiring,  or 
arbitration  for  a  price  determination. 
The  MDU  owner  also  must  provide 
reasonable  advance  notice  to  the 
incimibent  provider  that  it  will 
purchase,  or  that  it  will  allow  an 
alternative  provider  to  purchase,  the 
cable  home  wiring  when  a  terminating 
individual  subscriber  declines.  If  the 
alternative  provider  is  permitted  to 
purchase  the  wiring,  it  will  be  required 
to  make  a  similar  election  during  the 
initial  30-day  notice  period  for  each 
subscriber  who  switches  back  from  the 
alternative  provider  to  the  incumbent 
MVPD. 

According  to  the  Statistical  Abstracts 
of  the  United  States,  1995  at  733  Table 
No.  1224,  over  28  million  people 
resided  in  MDUs  with  three  or  more 
units  in  1993.  We  therefore  estimate  that 
there  are  currenUy  30  million  MDU 
residents  and  that  MDUs  house  an 
average  of  50  residents,  and  so  we 
estimate  that  there  are  approximately 
600,000  MDUs  in  the  United  States.  In 
many  instances,  inciunbent  service 
providers  may  no  longer  own  the  home 
run  wiring  or  may  continue  to  have  a 
legally  enforceable  right  to  remain  on 
the  premises.  Also,  Nffi)U  owners  may 
forego  the  notice  and  election  processes 
for  various  other  reasons,  e.g.,  they  have 
DO  interest  in  purchasing  the  home  run 
or  cable  home  wiring.  We  estimate  that 
there  will  be  approximately  12,500 
notices  and  12,500  elections  made  on  an 
annual  basis.  The  number  of  notices 
accoimts  for  the  occasions  when  the 
MDU  owner  simultaneously  notifies  the 
incumbent  provider  that:  (1)  It  is 
invoking  the  home  run  wiring 
disposition  procedures,  and  (2)  whether 
the  MDU  owner  or  alternative  provider 
intends  to  purchase  the  cable  home 
wiring.  It  also  accoimts  for  those 
occasions  when  the  MDU  owner  makes 
a  separate  notification  regarding  the 
purchase  of  cable  home  wiring.  The 
number  of  elections  accounts  for 
instances  when  the  incumbent  elects  to 


sell  the  wiring  but  the  parties  are  imable 
to  agree  on  a  price,  therefore 
necessitating  a  second  election.  We 
assume  all  notifications  and  elections 
(except  when  an  individual  subscriber 
is  terminating  service)  will  be  in  writing 
and  take  an  average  burden  of  30 
minutes  (0.5  hours)  to  prepare.  (25,000 
notifications  and  elections  x  0.5  hours  = 
12,500  hours). 

T<Aal  Annual  Cost  to  Respondents: 
$37,510,  estimated  as  follows:  Under  the 
annual  operation  and  maintenance  costs 
category,  we  estimate  that  stationery 
and  postage  costs  for  interference 
reports  submitted  to  the  Commission 
pursuant  to  §  76.613  to  be  $1  per  report 
(10  reports  x  $1  =  $10).  We  estimate 
stationery  and  postage  costs  for  signal 
leakage  filings  to  be  $1  per  filing.  (500 
filings  X  $1  =  $500).  We  estimate  that 
50%  of  the  20,000  MVPDs  will  annually 
develop  cost  schedules.  We  estimate 
recordkeeping  expenses  for  these 
schedules  to  be  $1  per  MVPD.  (20,000 
X  50%  x  $1  =  $10,000).  We  estimate 
stationery  and  postage  costs  for  the 
various  disposition  notifications  and 
elections  to  be  $1  per  occurrence. 
(27,000  notifications  and  elections  x  $1 
=  $27,000).  There  are  no  estimated 
capital  and  start-up  costs. 

Needs  and  Uses:  The  various 
notification  and  election  requirements 
in  this  collection  (3060-0692)  are  set 
forth  in  order  to  promote  competition 
and  consumer  choice  by  minimizing 
any  potential  disruption  in  service  to  a 
subscriber  switching  video  providers. 
SUPPLEMENTARY  INFORMA-nON:  The 
following  is  a  synopsis  of  the 
Commission's  Report  and  Order  in  CS 
Docket  No.  95-184  and  MM  Docket  No. 
92-260,  FCC  No.  97-376,  adopted 
October  9, 1997  and  released  October 
17, 1997.  The  full  text  of  this  decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  DC  20554, 
and  may  be  purchased  from  the 
Conmiission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (202)  857-3800  (phone),  (202)  857- 
3805  (fax),  1231  20th  Street.  NW, 
Washington,  DC  20036. 

Synopsis 

I.  Introduction 

The  Order  addresses  the  issues  raised 
in  the  Notice  of  Proposed  Rulemaking  in 
CS  Docket  No.  95-184,  61  FR  3657 
(February  1. 1996)  ["Inside  Wiring 
Notice"),  the  Order  On  Reconsideration 
and  Further  Notice  of  Proposed 
Rulemaking  in  MM  Docket  No.  92-260, 
61  FR  6131  (February  16,  1996)  and  61 
FR  6210  (February  16,  l996)  {"Cable 


Home  Wiring  Further  Notice^'),  and  the 
Further  Notice  of  Proposed  Rulemaking 
in  CS  Docket  No.  95-184  and  MM 
Docket  No.  92-260,  62  FR  46453 
(September  3,  1997)  ["Inside  Wiring 
Further  Notice")  regarding  potential 
changes  in  our  telephone  and  cable 
inside  wiring  rules  in  light  of  the 
evolving  teleconununications 
marketplace. 

n.  Disposition  of  Home  Run  Wiring 

1.  We  believe  that  one  of  the  primary 
competitive  problems  in  MDUs  is  the 
difficulty  for  some  service  providers  to 
obtain  access  to  the  property  for  the 
purpose  of  running  additional  home  run 
wires  to  subscribers'  units.  Home  riin 
wiring  is  defined  as  the  wiring  from  the 
point  at  which  it  becomes  dedicated  to 
an  individual  unit  in  an  MDU  to  the 
cable  demarcation  point  The  record 
indicates  that  MDU  property  owners 
often  object  to  the  installation  of 
multiple  home  run  wires  in  the 
hallways  of  their  properties,  for  reasons 
includ^ig  aesthetics,  space  limitations, 
the  avoidance  of  disruption  and 
inconvenience,  and  the  potential  for 
property  damage.  Incumbents  often 
refuse  to  sell  the  home  run  wiring  to  the 
new  provider  or  to  cxxiperate  in  any 
transition.  The  resiilt,  regardless  of  the 
cable  operators'  motives,  is  to  chill  the 
competitive  environment. 

2.  In  the  Order,  we  establish 
procedures  for  building-by-building 
disposition  of  the  home  run  wiring 
(where  the  MDU  owner  decides  to 
convert  the  entire  building  to  a  new 
video  service  provider)  and  for  unit-by- 
uinit  disposition  of  the  home  run  wiring 
(where  an  MDU  owner  is  willing  to 
permit  two  or  more  video  service 
providers  to  compete  for  subscribers  on 
a  unit-by-unit  basis)  where  the  MDU 
owner  wants  the  alternative  provider  to 
be  able  to  use  the  existing  home  run 
wiring.  We  believe  that  our  procedural 
mechanisms  will  not  create  or  destroy 
any  property  rights,  but  .will  promote 
competition  and  consumer  choice  by 
bringing  order  and  certainty  to  the 
disposition  of  the  MDU  home  run 
wiring  upon  termination  of  service.  We 
clarify  that  riser  cable  is  not  covered  by 
the  following  procedures. 

A.  Ruilding-by-Building  Procedures 

3.  We  adopt  the  following  procedures 
for  building-by-building  disposition  of 
home  run  wiring.  Where  the  incumbent 
service  provider  owns  the  home  nm 
wiring  in  an  MDU  and  does  not  (or  will 
not  at  the  conclusicm  of  the  notice 
period)  have  a  legally  enforceable  right 
to  remain  on  the  premises,  and  the  MDU 
owner  wants  to  be  able  to  use  the 
existing  home  nm  wiring  for  service 
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from  another  provider,  the  MDU  owner 
may  give  the  incimibent  service 
provider  a  minimum  of  90  days'  written 
notice  that  the  provider's  access  to  the 
entire  building  will  be  terminated.  By 
adopting  this  procedural  mechanism, 
we  do  not  intend  to  affect  any 
contractual  rights  the  parties  may  have 
to  terminate  service  in  a  different 
manner.  We  believe  that  it  is  reasonable 
to  require,  and  thus  our  rules  will 
require,  that  MDU  owners  that  wish  to 
avail  themselves  of  these  procedures 
notify  the  incumbent  providers  of 
termination  of  service  for  the  entire 
building  in  writing.  The  incumbent 
provider  will  have  30  days  to  notify  the 
MDU  owner  in  writing  of  its  election  to 
do  one  of  the  following  for  all  the  home 
run  wiring  inside  the  MDU:  (1)  to 
remove  the  wiring  and  restore  the  MDU 
consistent  with  state  law  within  30  days 
of  the  end  of  the  90-day  notice  period 
or  within  30  days  of  actual  service 
termination,  whichever  occurs  first;  (2) 
to  abandon  and  not  disable  the  wiring 
at  the  end  of  the  90-day  notice  period; 
or  (3)  to  sell  the  wiring  to  the  MDU 
owmer.  If  the  MDU  owner  refuses  to 
purchase  the  home  run  wiring,  the  MDU 
owner  may  permit  the  alternative  video 
service  provider  to  purchase  it  If  the 
inctunbent  provider  elects  to  remove  or 
abandon  the  wiring,  and  it  intends  to 
terminate  service  before  the  end  of  the 
90-day  notice  period,  the  incimibent 
provider  will  be  required  to  notify  the 
MDU  owner  at  the  time  of  this  election 
of  the  date  on  which  it  intends  to 
terminate  service. 

4.  If  the  incumbent  elects  to  abandon 
the  Mdring,  its  ownership  will  be 
determined  as  a  matter  of  state  law. 
Passive  devices  such  as  splitters,  as  in 
the  cable  home  wiring  context,  will  be 
considered  part  of  the  home  run  wriiing 
for  this  purpose.  While  the  operator  may 
remove  its  amplifiers  or  other  active 
devices  used  in  the  wiring,  it  may  do  so 
only  if  an  equivalent  replacement  can 
easily  be  reattached.  Our  decision  in 
this  proceeding  assumes  adherence  to 
standards  of  good  Eaith  that  are 
necessary  elements  of  an  orderiy 
transition.  In  addition,  we  will  require 
the  party  removing  any  active  dements 
to  comply  with  the  notice  requirements 
and  other  rules  regarding  the  removal  of 
home  nm  wiring.  Although  we  will  not 
require  that  incumbents  must  transfiar  or 
relinquish  all  rights  in  molding  or 
conduit  when  they  sell,  remove  or 
abandon  their  wriring.  we  wall  prohibit 
incumbent  providers  from  using  any 
ownership  interests  they  may  have  in 
property  located  on  or  near  the  home 
run  wiling,  such  as  molding  or  conduit, 
to  prevent,  impede  or  in  any  way 


interfiere  with  the  abilify  of  an 
alternative  MVPD  to  use  the  home  run 
wiring. 

5.  Where  the  inciunbent  provider 
elects  to  sell  the  home  run  wiring,  we 
will  allow  the  parties  to  negotiate  the 
price  of  the  wiring.  We  believe  that 
market  forces  will  provide  adequate 
incentives  for  the  parties  to  reach  a 
reasonable  price,  particularly  in  these 
circimistances  where  the  inciunbent  has 
no  legally  enforceable  right  to  remain  on 
the  premises.  The  parties  will  have  30 
days  from  the  date  of  the  incumbent's 
election  to  negotiate  a  price  for  the 
home  run  wiring.  The  parties  may  also 
negotiate  to  purchase  additional  wiring 
(e.g.,  riser  ceiUes)  at  their  option.  As 
stated  above,  our  procedures  do  not 
apply  to  riser  cable  in  that  the 
incumbent  provider  is  not  required  to 
sell,  remove  or  abandon  its  riser  cable, 
but  it  does  have  the  option  of  doing  so 
if  all  parties  agree.  If  the  parties  are 
unable  to  agree  on  a  price,  the 
incumbent  will  then  be  required  to 
elect  (1)  to  abandon  without  disabling 
the  Mdring;  (2)  to  remove  the  wiring  and 
restore  the  MDU  consistent  with  state 
law;  or  (3)  to  submit  the  price 
determination  to  binding  arbitration  by 
an  independent  expert  If  the  incumbrat 
fails  to  comply  with  any  of  the 
deadlines  established  herein,  it  will  be 
deemed  to  have  elected  to  abandon  its 
home  run  wiring  at  the  end  of  the  90- 
day  notice  period.  U  the  incumbent 
service  provider  elects  to  abandon  its 
wiring  at  this  point  the  abandonment 
will  become  eCbctive  at  the  end  of  the 
90-day  notice  period  or  upon  service 
termination,  whichever  occurs  first 
Similarly,  if  the  incumbent  elects  at  this 
point  to  remove  its  wiring  and  restore 
the  building  consistoat  with  state  law,  it 
will  have  to  do  so  within  30  days  of  the 
end  of  the  90-day  notice  period  or 
within  30  days  of  actual  service 
termination,  whichever  occurs  first 

6.  At  this  time  we  decline  to  establish 
a  penalty  for  an  incumbent  provider  that 
fails  to  remove  wiring  after  electing  to 
do  so.  or,  for  that  matter,  for  any  other 
party  that  violates  our  cable  inside 
wiring  rules.  We  expect  all  parties 
partidpating  in  the  procedures  for  the 
disposition  of  home  run  wiring  to 
cooperate  and  act  in  full  compliance 
with  our  rules  and  the  policies 
underljring  them.  SimiliBrly,  at  this  time 
we  will  not  require  the  incumbmit  to 
post  a  performance  bond  prior  to 
removal.  There  is  not  sufficient 
evidence  to  conclude  that  a  significant 
problem  will  exist  or  that  MDU  owners 
are  unable  to  protect  tl»ir  interests 
pursuant  to  conbact  or  stats  law. 

7.  If  the  inciunbent  cbo<»es  to 
abandon  or  remove  its  wiring,  it  must 


notify  the  MDU  owner  at  the  time  of  this 
election  if  and  when  it  intends  to 
terminate  service  before  the  end  of  the 
90-day  notice  period.  In  addition  to  this 
and  other  notice  requirements,  we  will 
adopt  a  general  rule  requiring  the 
parties  to  cooperate  to  avoid  service 
disruption  to  subscribers  to  the  extent 
possible.  One  of  our  overriding  goals  in 
this  proceeding  is  to  ensure  as  seamless 
a  transition  as  possible.  Our  rules  are 
premised  on  the  good  faith  cooperation 
of  all  parties  to  protect  against  such 
disruption.  We  expect  service  providers 
to  cooperate  and  to  make  all  necessary 
efforts  to  minimize  any  service 
disruption  when  a  transition  is 
undertaken.  We  believe  that  the  current  . 
notification  requirements,  in 
conjunction  with  a  general  rule 
requiring  a  seamless  transition,  are 
sufficient  to  protect  subscribers  from 
lengthy  service  disruptions  when 
switching  providers.  We  therefore  will 
not  require  incumbents  to  continue 
service  until  the  new  provider  is 
connected. 

8.  If  the  parties  are  unable  to  agree  on 
a  price  and  the  incumbent  elects  to 
submit  to  binding  arbitration,  the  parties 
Mrill  have  seven  days  to  agree  on  an 
independent  expert  or  to  each  designate 
an  expert  who  will  pick  a  third  expert 
within  an  additional  seven  days.  The 
independent  expert  chosen  will  be 
required  to  assess  a  reasonable  price  for 
the  home  run  wiring  by  the  end  of  the 
90-day  notice  period,  ff  the  incumbent 
elects  to  submit  the  matter  to  binding 
arbitration  and  the  MDU  owner  (or,  in 
some  cases,  the  alternative  provider) 
refuses  to  participate,  the  incumbent 
will  have  no  further  obligations  under 
our  home  run  wiring  disposition 
procedures. 

B.  Unit-by-Unit  Procedures 

B.  We  adopt  the  followring  procedures 
for  unit-by-unit  disposition  of  home  run 
wiring.  Where  the  incumbent  video 
service  provider  owns  the  home  run 
wiring  in  an  MDU  and  does  not  (or  will 
not  at  the  conclusion  of  the  notice     - 
period)  have  a  legalfy  enforceable  ri^t 
to  maintain  its  home  run  wiring  on  the 
premises,  the  MDU  owner  may  permit 
multiple  service  providers  to  compete 
head-to-head  in  the  building  for  the 
right  to  use  the  individual  home  run 
wrires  dedicated  to  each  unit  Where  an 
MDU  owner  wishes  to  permit  such 
head-to-head  competition,  the  MDU 
owner  must  provide  at  least  60  days' 
written  notice  to  the  incumbent 
provider  of  the  owner's  intention  to 
invoke  the  foUowing  procedure.  The 
incumbent  service  provider  will  then 
have  30  days  to  provide  the  MDU  owner 
with  a  written  election  as  to  whether. 
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for  all  of  the  incumbent's  home  run 
wires  dedicated  to  individual 
subscribers  who  may  later  choose  the 
alternative  provider's  service,  it  will:  (1) 
remove  the  wiring  and  restore  the  MDU 
consistent  with  state  law;  (2)  abandon 
the  wiring  without  disabling  it  (as  in  the 
building-by-building  situation,  if  the 
incujnbent  elects  to  abandon  the  wiring, 
its  ownership  will  be  determined  by ' 
state  law,  and  passive  devices  will  be 
considered  part  of  the  home  run  wiring); 
or  (3)  sell  the  wiring  to  the  MDU  owner 
(as  in  the  building-by-building  situation, 
the  MDU  owner  may  permit  the 
alternative  provider  to  purchase  the 
home  run  wiring  if  the  MDU  owner 

.  refuses  to  purchase  it).  In  other  words, 
the  incumbent  service  provider  will  be 
required  to  make  a  single  election  for 
how  it  will  handle  the  disposition  of 
individual  home  nm  wires  whenever  a 
subscriber  wishes  to  switch  video 
service  providers;  that  election  will  then 
be  implemented  each  time  an  individual 
subscriber  switches  service  providers. 
As  in  the  context  of  building-by- 
building  dispositions  of  home  run 
wiring,  incumbent  providers  will  be 
prohibited  from  using  any  ownership 
interests  they  may  have  in  property  on 
or  near  the  home  run  wiring,  such  as 
molding  or  conduit,  to  prevent,  impede, 
or  in  any  way  interfere  with  the  ability 
of  an  alternative  MVPD  to  use  the  home 
run  wiring.  If  the  MDU  owner  permits 
the  alternative  service  provider  to 
purchase  the  home  run  wiring,  the 
alternative  service  provider  will  be 
required  to  make  a  similar  election 
within  this  same  30-day  period  for  any 
home  run  wiring  that  the  alternative 
provider  subsequently  owns  (i.e.,  after 
the  alternative  provider  has  purchased 
the  wiring  from  the  current  incumbent 
provider)  and  that  is  solely  dedicated  to 
a  subscriber  who  switches  back  from  the 
alternative  provider  to  the  incumbent. 

10.  We  continue  to  believe  that  it 
would  streamline  and  expedite  the 
process  of  changing  service  providers  if 
alternative  service  providers  and  MDU 
owners  were  permitted  to  act  as 

-subscribers'  agents  in  providing  notice 
of  a  subscriber's  desire  to  change 
services.  However,  consistent  with  our 
intention  not  to  "create  or  destroy  any 
property  rights"  by  these  procedures, 
we  will  not  create  any  new  right  of 
MDU  owners  amd  alternative  providers 
to  act  on  behalf  of  subscribers  in 
terminating  service.  Nor  will  we  restrict 
the  rights  of  such  MDU  owners  and 
alternative  providers  under  state  law. 
We  therefore  decline  at  this  time  to 
adopt  specific  procedures  to  guard 
against  unauthorized  changes  in  service, 
i.e.,  "slamming."  ("Slamming"  is  the 


unauthorized  change  of  a  consumer's 
chosen  long  distance  service.  We  use 
the  term  more  generically  here  to  mean 
an  unauthorized  change  in  any 
communications  service.) 

11.  As  with  the  proposed  building-by- 
building  procedures,  we  will  permit  the 
parties  to  negotiate  for  the  sale  of  the 
home  run  wiring.  If  one  or  both  of  the 
video  service  providers  elects  to 
negotiate  for  the  sale  of  the  home  run 
wiring  it  may  own,  the  parties  will  have 
30  days  from  the  date  of  such  election 
to  reach  an  agreement.  During  this  30- 
day  negotiation  period,  the  inciunbent. 
the  MDU  owner  and/or  the  new 
provider  may  also  work  out 
arrangements  for  an  up-frt)nt  lump  sum 
payment  in  lieu  of  a  unit-by-unit 
payment.  An  up-front  lump  sum 
payment  would  permit  either  service 
provider  to  use  the  home  run  wiring  to 
provide  service  to  a  subscriber  without 
the  administrative  burden  of  paying 
separately  for  each  home  nm  wire  every 
time  a  subscriber  changes  providers. 

12.  If  the  parties  cannot  agree  on  a 
price,  the  provider  that  has  elected  to 
sell  the  wiring  will  be  required  to  elect: 
(1)  to  abandon  without  disabling  the 
wiring;  (2)  to  remove  the  wiring  and 
restore  the  MDU  consistent  with  state 
law;  or  (3)  to  submit  the  price 
determination  to  binding  arbitration  by 
an  independent  expert.  Again,  if  the 
MDU  owner  (or,  in  some  cases,  the 
alternative  provider)  refuses  to  submit 
the  issue  to  arbitration,  the  incumbent's 
obligations  under  our  procedures  will 
cease.  If  the  inciunbent  bils  to  comply 
with  any  of  the  deadlines  established 
herein,  the  home  run  wiring  will  be 
considered  abandoned  and  the 
incumbent  may  not  prevent  the 
alternative  provider  from  using  the 
home  run  wiring  immediately  to 
provide  service. 

13.  If  the  incumbent  elects  to  submit 
to  binding  arbitration,  the  parties  will 
have  seven  days  to  agree  on  an 
independent  expert  or  each  designate  an 
expert  who  will  pick  a  third  expert 
within  an  additional  seven  days.  The 
independent  expert  chosen  would  be 
required  to  assess  the  price  for  the 
wiring  within  14  days.  We  realize  that 
the  expert's  price  determination  may 
not  be  issued  for  up  to  28  days  after  the 
60-day  notice  period  has  expired.  If 
subscribers  wish  to  switch  service 
providers  during  this  period,  the 
procedures  set  forth  below  should  be 
followed,  subject  to  the  price 
established  by  the  arbitrator.  If  the  MDU 
owner  (or,  in  some  cases,  the  alternative 
provider)  refuses  to  participate,  the 
inciunbent's  obligations  under  the 
Commission's  home  run  wiring 
procedures  will  cease. 


14.  After  completion  of  this  initial 
process,  a  provider's  election  will  be 
carried  out  if  and  when  the  provider  is 
notified  either  orally  or  in  writing  that 
a  subscriber  wishes  to  terminate  service 
and  that  an  alternative  service  provider 
intends  to  use  the  existing  home  run 
wire  to  provide  service  to  that  particular 
subscriber.  At  that  point,  a  provider  that 
has  elected  to  remove  its  home  run 
wiring  will  have  seven  days  to  do  so 
and  to  restore  the  building  consistent 
with  state  law.  If  the  subscriber  has 
requested  service  termination  more  than 
seven  days  in  the  future,  the  seven-day 
removal  period  will  begin  on  the  date  of 
actual  service  termination  (and,  in  any 
event,  shall  end  no  later  than  seven  days 
after  the  requested  date  of  termination). 

15.  If  the  ciurent  service  provider  has 
elected  to  abandon  or  sell  the  wiring, 
the  abandonment  or  sale  will  become 
effective  upon  actual  service 
termination  or  upon  the  requested  date 
of  termination,  whichever  occurs  first.  If 
the  inciunbent  provider  intends  to 
terminate  service  prior  to  the  end  of  the 
seven-day  period,  the  incumbent  will  be 
required  to  inform  the  subscriber  or  the 
subscriber's  agent  (whichever  is 
notifying  the  incumbent  that  the 
subscriber  wishes  to  terminate  service) 
at  the  time  of  the  request  for  service 
termination  of  the  date  on  which  service 
will  be  terminated.  In  addition,  the 
inciunbent  provider  must  disconnect 
the  home  nm  wiring  from  its  lockbox 
and  leave  it  accessible  for  the  new 
provider  within  24  hours  of  actual 
service  termination. 

16.  We  base  the  above  procedures  on 
the  assumption  that  the  alternative 
service  provider  will  have  an  incentive 
to  ensure  that  the  incumbent  is  notified 
that  the  alternative  service  provider 
intends  to  use  the  existing  home  run 
wire  to  provide  service.  If,  however,  the 
subscriber's  service  is  simply 
terminated  without  any  indication  that 
a  competing  service  provider  wishes  to 
use  the  home  run  wiring,  the  incumbent 
service  provider  will  not  be  required  to 
carry  out  its  election  to  sell,  remove  or 
abandon  the  home  nm  wiring.  This 
might  occur,  for  instance,  where  an 
MDU  tenant  is  moving  out  of  the 
building.  In  such  cases,  we  do  not 
believe  that  it  would  be  appropriate  to 
require  the  incumbent  to  sell,  remove  or 
abandon  the  home  run  wiring  when  it 
might  have  every  reasonable  expectation 
that  the  next  tenant  will  request  its 
service.  However,  the  incumbent 
provider  will  be  required  to  carry  out  its 
election  with  regard  to  the  home  nm 
wiring  if  and  when  it  receives  notice 
from  a  subsequent  tenant  (either  directly 
or  through  an  alternative  provider)  that 
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the  tenant  wishes  to  use  the  home  run 
wiring  to  receive  a  competing  service. 

17.  Where  the  inciunbent  receives  a 
request  for  service  termination  but  does 
not  receive  notice  that  an  alternative 
provider  wishes  to  use  the  home  nm 
wiring,  the  incumbent  will  still  be 
required  to  follow  the  procedures  set 
forth  in  our  cable  home  wiring  rules — 
e.g.,  to  offer  to  sell  to  the  subscriber  any 
c^le  home  wiring  that  the  incumbent 
provider  otherwise  intends  to  remove. 
The  required  notice  in  the  unit-by-unit 
context  may  be  efiiacted  in  two  stages 
(i.e.,  the  subscriber  may  call  to 
terminate  service  and  the  alternative 
provider  may  separately  notify  the 
incumbent  that  it  wishes  to  use  the 
home  run  wiring).  In  order  for  the  home 
run  wiring  and  the  home  wiring  to  be 
disposed  of  in  a  coordinated  mannw, 
we  believe  that  our  cable  home  wiring 
rules  must  apply  upon  any  termination 
of  service.  In  addition,  we  believe  that 
subscribers  should  have  the  right  to 
purchase  their  home  wiring  to  protect 
themselves  from  unnecessary  disruption 
associated  with  removal  of  home  wiring, 
regardless  of  whether  they  intend  to 
subscribe  to  an  alternative  service. 

C.  Ownenhip  of  Home  Run  Wiring 

18.  In  both  the  building-by-building 
and  unit-by-unit  approadies,  the  MDU 
owner  will  have  the  initial  option  to 
negotiate  for  ownership  and  control  of 
the  home  run  wiring  because  the 
property  owner  is  responsible  for  the 
common  areas  of  a  building,  including 
safety  and  seciuity  concerns, 
compliance  with  building  and  electrical 
codes,  maintaining  the  aesthetics  of  the 
building  and  balancing  the  concerns  of 
all  of  the  residents.  Moreover,  vesting 
ownership  of  the  home  run  wiring  in 
the  MDU  owner,  as  opposed  to  the 
alternative  service  provider,  will  reduce 
future  transaction  costs  since  the  above 
procedures  will  not  need  to  be  repeated 
if  service  is  subsequenUy  switched 
again.  Nevertheless,  we  recognize  that 
some  MDU  owners  may  not  want  to 
own  the  home  run  wiring  in  their 
buildings;  in  such  cases,  the  MDU 
owner  may  permit  the  alternative 
service  provider  to  purchase  the  wiring. 

19.  We  will  not  require  video  service 
providers  to  transfer  ownership  of  cable 
inside  wiring  to  MDU  owners  upon 
installation.  At  this  time,  we  believe  this 
issue  is  best  left  to  marketplace 
negotiations  between  the  service 
provider  and  the  MDU  owner.  Some 
MDU  owners  may  choose  to  bargain  for 
ownership  of  the  inside  wiring,  while 
others  may  prefer  to  let  the  service 
provider  maintain  ownership.  We  are 
not  convinced  that  MDU  owners  have 
insufBcient  bargaining  power  in  this 


situation  to  protect  their  interests.  Even 
under  the  home  run  disposition 
procedures  adopted  above,  we  recognize 
that  some  MDU  owners  may  not  wish  to 
exercise  ownership  over  the  inside 
Mriring.  We  believe  that  MDU  ov\mer8 
should  have  the  same  option  at  the  time 
of  installation. 

20.  We  do  believe,  however,  that  all 
parties  involved  would  benefit  from 
additional  certainty  regarding 
ownership  of  the  home  run  wiring  upon 
termination  of  a  service  contract  For 
any  contracts  between  MVPDs  and  MDU 
owners  entered  into  after  the  effective 
date  of  our  rules,  we  will  require  the 
MVPD  to  include  a  provision  describing 
the  disposition  of  the  home  run  wiring 
upon  the  contract's  termination.  We 
believe  that  such  a  rule  will  provide 
certainty  to  the  parties  and  permit  them 
to  address  the  disposition  of  home  run 
wiring  in  light  of  their  circiunstances. 
Where  the  parties'  contract  clearly  and 
expressly  addresses  the  disposition  of 
the  home  nm  wiring,  our  procedures 
vhll  not  apply.  We  aJso  reiterate  that  the 
parties  may  rely  upon  any  existing 
contractual  rights  upon  termination,  in 
addition  to  the  procedures  we  are 
adopting. 

D.  Application  of  Procedural 
Framewoik 

21.  As  noted  above,  the  procedural 
mechanisms  we  are  adopting  will  apply 
only  where  the  incumbent  provider  no 
longer  has  an  enforceable  legal  right  to 
TTiAintnin  its  home  run  wiring  on  the 
premises  against  the  will  of  the  MDU 
owner.  These  procedures  will  not  apply 
where  the  incumbent  provider  has  a 
contractual,  statutory  or  common  law 
right  to  maintain  its  home  nm  wiring  on 
the  property.  We  also  reiterate  that  we 
are  not  preempting  any  rights  the 
incumbent  provider  may  have  under 
state  law.  In  the  building-by-building 
context,  the  procedures  will  not  apply 
where  the  incumbent  provider  has  a 
legally  enforceable  right  to  maintain  its 
home  run  wiring  on  the  premises,  even 
against  the  MDU  owner's  wishes,  and  to 
prevent  any  third  party  from  using  the 
wiring.  In  the  unit-by-unit  context,  the 
procedures  will  not  apply  where  the 
incumbent  provider  has  a  legally 
enforceable  right  to  keep  a  particular 
home  nm  wire  dedicated  to  a  particular 
unit  (not  including  the  wiring  on  the 
subscriber's  side  of  the  demarcation 
point)  on  the  premises,  even  against  the 
property  owner's  wishes. 

22.  We  will  adopt  a  presumption  that 
the  building-by-building  and  unit-by- 
unit  procedural  mechanisms  will  apply 
unless  and  until  the  incumbent  obtains 
a  court  ruling  or  an  injunction  enjoining 
its  displacement  during  the  45-day 


period  following  the  initial  notice.  The 
incumbent  will  still  be  required  to  make 
its  election  to  sell,  remove  or  abandon 
the  wiring  by  the  end  of  the  initial  30- 
day  period  in  the  absence  of  such  a 
ruling  or  injunction.  In  light  of  this  rule, 
we  decline  to  shorten  the  initial  election 
period.  We  also  decline  to  stay  our 
procedures  until  all  judicial  procedures 
are  terminated,  including  all  appeals. 
We  have  not  received  evidence 
sufficient  to  persuade  us  that  state 
courts  will  not  respond  expeditiously. 
SignificanUy,  the  record  indicates  state 
courts'  ability  to  protect  incumbents' 
rights.  The  record  continues  to  support 
our  judgment  that  an  incumbent's 
Cailure  to  obtain  a  state  court  injunction 
justifies  a  presumption  that  the 
incumbent  no  longer  has  an  enforceable 
legal  right  to  remain  on  the  premises. 
We  do  not  believe  that  this  presumption 
interferes  with  the  incumbent's  state 
law  rights.  A  court  applying  state  law 
will  continue  to  be  the  ultimate  arbiter 
of  whether  the  incumbent  has  a  legally 
enforceable  right  to  remain  on  the 
premises,  and  possesses  the  ability  to 
take  any  necessary  and  appropriate 
steps  to  make  the  parties  whole  under 
state  law.  Our  presimiption  simply 
means  that  if  the  incumbent  cannot 
obtain  an  injunction  to  maintain  its 
home  run  wiring  on  the  premises,  it  is 
appropriate  to  permit  the  MDU  owner  to 
invoke  our  procedures  pending  any 
further  litigation. 

23.  We  will  adopt  one  exception  to 
our  presumption  that  our  procedures 
will  apply  in  the  absence  of  a  state  court 
ruling  or  injunction  obtained  within  45 
days  of  the  initial  notice.  We  will  not 
require  an  incumbent  provider  to  obtain 
such  a  ruling  or  injunction  where  a 
state's  highest  court  has  found  that, 
under  its  state  mandatory  access  statute, 
the  incumbent  always  has  an 
enforceable  right  to  maintain  its  home 
run  wiring  on  the  premises.  We  believe 
that  to  require  the  incimibent  to  initiate 
court  proceedings  in  this  situation  is 
wastefol  and  unnecessary.  In  such 
cases,  we  believe  that  the  burden  should 
shift  to  the  new  provider  to  obtain  a 
judicial  determination  to  the  contrary. 

24.  We  decline,  however,  to  provide 
that  our  pnx:edures  do  not  apply  in 
states  that  have  enacted  mandJatory 
access  statutes.  Several  parties  take 
issue  with  oiu  statement  that  where  the 
incumbent  provider's  mandatory  right 
of  access  is  dependent  upon  a 
subscriber's  request  for  service,  the 
provider  may  no  longer  have  a  legally 
enforceable  right  to  maintain  that 
subscriber's  home  run  wiring  on  the 
premises  against  the  MDU  owner's 
wishes  once  the  subscriber  no  longer 
requests  service.  We  clarify  that  we  did 
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not  intend  to  and  do  not  now  express 
any  opinion  on  the  merits  of  this  issue. 
The  enforceability  of  a  state  mandatory 
access  statute  is  an  issue  for  the  state 
courts  to  decide  under  their  particular 
statutes.  We  are  unwilling  to  conclude 
that  state  mandatory  access  statutes 
always  grant  incumbents  the  right  to 
maintain  their  home  run  wiring  in  an 
MDU  over  the  MDU  owner's  objection. 
Similarly,  we  express  no  opinion  on 
whether  state  mandatory  access  statutes 
permit  an  inciimbent  MVPD  to  block 
moldings  or  conduits  with  unused 
wiring.  Contrary  to  the  arguments  of 
some  cable  operators,  this  is  not  an 
issue  of  the  right  to  install  wiring. 
Rather,  the  issue  is  whether  the 
incumbent  has  a  legally  enforceable 
right  to  maintain  its  home  run  wiring  on 
the  premises  over  the  objection  of  the 
MDU  owner.  Accordingly,  our 
procedures  will  apply  in  mandatory 
access  states  to  the  extent  state  law  does 
not  permit  the  incumbent  to  maintain 
its  home  run  wiring  (in  the  case  of  a 
building-by-building  disposition)  or  a 
particular  home  run  wire  to  a  particular 
subscriber  (in  the  case  of  a  unit-by-unit 
disposition)  against  the  will  of  the  MDU 
owner. 

25.  The  above  procedural  mechanisms 
will  apply  regardless  of  the  identity  of 
the  incumbent  video  service  provider 
involved.  While  initially  this  incumbent 
would  commonly  be  a  cable  operator,  it 
could  also  be  a  SMATV  pisvider,  an 
MMDS  provider,  a  DBS  provider  or 
others.  We  believe  that  this  will  ensure 
competitive  parity  among  MVPDs  and 
ensure  that  MDU  owners  are  able  to 
benefit  firom  these  procedures  regardless 
of  the  MVPD  that  initially  wired  their 
buildings. 

m.  Sharing  of  Molding 

26.  We  will  permit  an  alternative 
MVPD  to  install  its  wiring  within  an 
incumbent's  existing  molding,  even  over 
the  incumbent  provider's  objection, 
where  the  MDU  owner  agrees  that  there 
is  adequate  space  in  the  molding  and 
the  MDU  owner  gives  its  affirmative 
consent.  We  believe  that  such  a  rule  will 
promote  head-to-head  competition 
among  MVPDs  by  overcoming  the 
resistance  of  MDU  owners  to  the 
installation  of  redundant  molding.  At 
this  time  we  will  not  require  the  sharing 
of  space  within  conduits.  However,  we 
will  not  apply  this  rule  where  the 
incimibent  has  an  exclusive  contractual 
right  to  occupy  the  molding.  Since  we 
do  not  believe  that  the  incumbent 
ordinarily  will  have  a  property  interest 
in  the  vacant  air  space  inside  the 
hallway  molding,  we  will  not  require 
the  alternative  MVPD  to  compensate  the 
incumbent  for  the  placement  of  its 


wires.  The  alternative  provider  will, 
however,  be  required  to  pay  any  and  all 
installation  costs,  including  the  costs  of 
restoring  the  property  to  its  prior 
condition  and  the  costs  of  any  damage 
to  the  incumbent's  wiring  or  other 
property. 

27.  Under  the  rule  we  will  adopt, 
where  the  MDU  owner  does  not  agree 
that  there  is  adequate  space  in  the 
molding  for  the  additional  wiring,  and 
the  MDU  owner  is  willing  to  permit  the 
installation  of  larger  molding  that  could 
contain  both  the  incumbent's  and  the 
alternative  MVPD's  wiring,  the  MDU 
owner  (with  or  without  the  assistance  of 
the  incumbent  and/or  the  alternative 
provider)  shall  be  permitted  to  remove 
the  existing  molding  (and  return  the 
molding  to  the  incumbent,  if 
appropriate)  and  replace  it  with  the 
larger  molding  at  the  alternative 
MVPD's  expense.  Again,  the  alternative 
MVPD  would  be  required  to  pay  any 
and  all  installation  costs,  including  the 
costs  of  restoring  the  property  to  its 
prior  condition  and  the  costs  of  any 
damage  to  the  incumbent's  wiring  or 
other  property.  This  rule  will  not  apply 
if  the  incumbent  has  contracted  for  the 
right  to  maintain  its  molding  on  the 
KQ)U  owner's  property  without 
alteration  by  the  MDU  owner.  Absent 
such  a  contractual  provision,  we  believe 
that  the  incumbent  has  no  right  to 
prevent  the  MDU  owner  from  altering 
the  molding  in  its  hallways  and  other 
areas  of  its  property. 

IV.  Disposidon  of  Cable  Home  Wiring 

28.  The  procedural  framework 
discussed  above  addresses  the 
disposition  of  MDU  home  nm  wiring. 
Here,  we  set  forth  specific  rules  on  how 
to  address  certain  issues  regarding  the 
disposition  of  MDU  cable  home  wiring 
that  were  not  addressed  in  oiur  prior 
home  wiring  order.  Cable  home  wiring 
is  defined  as  the  internal  wiring 
contained  within  the  premises  of  a 
subscriber  which  begins  at  the 
demarcation  point,  no(  including  any 
active  elements  such  as  amplifiers, 
converter  or  decoder  boxes,  or  remote 
control  units.  As  in  the  context  of  home 
run  wiring,  our  MDU  home  wiring  rules 
will  apply  regardless  of  the  identity  of 
the  incumbent  video  service  provider 
involved.  While  inidally  this  incumbent 
will  commonly  be  a  cable  operator,  it 
could  also  be  a  SMATV  provider,  an 
MMDS  provider,  a  DBS  provider  or 
others.  We  therefore  will  apply  all  of 
our  cable  home.^riring  rules  for 
multiple-unit  installations  to  all 
MVPDs.  We  also  believe  that  it  may  be 
beneficial  to  apply  our  cable  home 
wiring  rules  for  single-unit  installations 
to  all  MVPDs.  We  seek  comment  on  this 


issue  in  the  Second  Further  Notice  of 
Proposed  Rulemaking,  which  is 
summarized  elsewhere  in  the  Federal 
Register. 

A.  Disposition  of  Home  Wiring  When. 
Service  is  Terminated  for  an  Entire 
MDU 

29.  We  conclude  that,  if  the  MDU 
owner  has  the  legal  right,  either  by  law 
or  by  contract,  to  terminate  the 
subscriber's  cable  service,  the  owner 
terminating  service  for  the  entire 
building  is  effectively  voluntarily 
terminating  service  on  the  subscriber's 
behalf,  and  our  home  wiring  rules 
would  be  triggered.  We  conclude  that 
providing  the  cable  operator  a  single 
point  of  contact  (i.e.,  the  MDU  owner) 
will  further  the  statutory  purposes  of 
minimizing  disruption  and  facilitating 
the  transfer  of  service  to  a  competing 
video  service  provider.  Because  we 
believe  that  it  would  be  impractical  and 
inefficient  for  the  incumbent  provider  to 
deal  with  each  individual  sul^criber 
regarding  the  disposition  of  his  or  her 
cable  home  wiring  when  the  entire 
MDU  is  switching  providers,  we  will 
deem  the  MDU  owner  to  be  acting  as  the 
terminating  "subscriber"  for  purposes  of 
the  disposition  of  the  cable  home  wiring 
within  the  individual  dwelling  unit 
where  the  cable  home  wiring  is  not 
already  owned  by  a  resident.  We  clarify, 
however,  that  we  are  not  changing  our 
definition  of  subscriber  to  include  MDU 
owners.  We  believe  that,  when  as  a 
matter  of  law  or  contract,  the  MDU 
owner  has  the  right  to  terminate  service, 
the  MDU  owner  is  effectively 
terminating  service  on  behalir  of  the 
subscriber.  Similarly,  with  regard  to 
exclusive  bulk  service  contracts,  we 
conclude  that  it  is  logical  for  the 
landlord  to  be  deemed  the  subscriber, 
and  thus  for  the  landlord  to  have  the 
right  to  purchase  the  home  wiring  as 
provided  in  our  general  rules. 

30.  For  those  MDU  owners  proceeding 
under  our  home  run  wiring  disposition 
procedures,  we  will  adopt  the  following 
framework  in  order  to  ensure  the 
orderly  disposition  of  the  home  wiring. 
When  an  incumbent  provider  is  notified 
under  our  home  run  wiring  disposition 
procedures  that  the  incumbent 
provider's  access  to  the  entire  building 
will  be  terminated  and  that  the  MDU 
owner  seeks  to  use  the  home  run  wiring 
for  another  service,  the  incumbent 
provider  must,  within  30  days:  (1)  offer 
to  sell  to  the  MDU  owner  any  home 
wiring  within  the  individual  dwelling 
units  which  the  incumbent  provider 
owns  and  intends  to  remove;  and  (2) 
provide  the  MDU  owner  with  the  total 
per-foot  replacement  cost  of  such  home 
wiring. 
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31.  As  with  the  home  nm  wiring,  if 
an  MDU  owner  declines  to  purchase  the 
cable  home  wiring  not  already  owned 
by  a  resident,  the  MDU  owner  may 
permit  the  alternative  service  provider 
to  purchase  the  wiring  upon  service 
termination  under  our  rules.  We  will 
require  that  the  MDU  owner  decide 
whether  it  or  the  alternative  provider 
will  purchase  the  cable  home  wiring 
and  so  notify  the  incimibent  provider  no 
later  than  30  days  before  the  termination 
of  access  to  the  building  will  become 
effective.  If  the  MDU  owner  and  the 
alternative  service  provider  decline  to 
purchase  the  home  wiring,  the 
incumbent  provider  will  not  be 
permitted  to  remove  the  home  wiring 
until  the  date  of  actual  service 
termination,  i.e.,  likely  90  days  after  the 
building  owner  notified  the  incumbent 
that  its  access  to  the  entire  building  will 
be  terminated.  We  will  modify  our 
cuirent  home  wiring  rules  to  allow  the 
incumbent  provider  30  days  after 
service  termination,  rather  than  the 
current  seven  days,  to  remove  all  of  the 
cable  home  wiring  for  the  entire 
building  if  the  MDU  owner  has 
terminated  service  for  the  entire 
building  and  has  declined  to  purchase 
the  home  wiring.  We  believe  this  is 
appropriate  given  the  amount  of  home 
wiring  that  may  need  to  be  removed 
from  an  entire  building.  Under  these 
circumstances,  if  the  incimibent 
provider  £ails  to  remove  the  home 
wiring  within  30  days  of  actual  service 
termination,  it  cannot  make  any 
subsequent  attempt  to  remove  the 
wiring  or  restrict  its  use. 

•B.  Disposition  of  Home  Wiring  When 
Service  Is  Terminated  by  an  Individual 
Subscriber 

32.  We  will  continue  to  apply  our 
rules  p)ermitting  individual  terminating 
subscribers  (or  their  agents)  to  purchase 
the  cable  home  wiring  up  to  a  point  at 
or  about  1 2  inches  outside  their 
individual  units.  We  continue  to  believe 
that  this  is  consistent  with  the  purposes 
of  section  624(i)  to  promote  consumer 
choice  and  competition  by  permitting 
subscribers  to  avoid  the  disruption  of 
having  their  home  wiring  removed  upon 
voluntary  termination  and  to 
subsequenUy  utilize  that  wiring  for  an 
alternative  service.  If  the  subscriber 
declines  to  purchase  its  home  wiring, 
we  believe  that  the  premises  owner 
should  be  permitted  to  purchase  the 
cable  home  Mriring  within  the 
individual's  premises  based  on  the  per- 
fbot  replacement  cost.  This  approach 
will  preserve  the  currant  subscriber's 
rights,  and  still  allow  the  premises 
owner  to  act  on  behalf  of  ftiture  tenants, 
thus  promoting  competition  and 


consumer  choice.  As  with  the  home  run 
wiring  in  an  MDU,  if  the  premises 
owner  declines  to  purchase  the  cable 
home  wiring,  the  owner  may  permit  the 
alternative  service  provider  to  purchase 
it 

33.  Where  an  individual  MDU 
resident  terminates  service,  the  MDU 
owner  must  provide  reasonable  advance 
notice  to  the  incumbent  provider  if  it 
wishes  to  purchase  the  home  wiring  (or 
that  the  alternative  provider  will 
purchase  it)  if  and  when  an  individual 
subscriber  declines.  The  MDU  owner 
will  be  required  to  inform  the 
incumbent  provider  one  time  for  the 
entire  building.  If  the  MDU  owner  fails 
to  provide  the  incumbent  with  such 
notice,  the  incumbent  will  be  under  no 
obligation  to  sell  the  home  wiring  to  the 
MDU  owner  or  the  alternative  provider 
when  an  individual  subscriber 
terminates  and  declines  to  purchase  the 
wiring.  Where  an  MDU  owner  does  not 
or  cannot  invoke  our  unit-by-unit  home 
run  wiring  disposition  procedures  (e.g., 
if  it  elects  to  have  two-wire  competition 
to  each  unit),  we  will  require  the  MDU 
owner  to  provide  the  incumbent 
provider  reasonable  advance  notice  if 
the  MDU  owner  or  the  alternative 
provider  intends  to  purchase  the  home 
wiring  if  and  when  a  subscriber 
declines. 

34.  In  addition,  where  an  individual 
subscriber  is  terminating  service,  we 
will  ctiange  the  time  in  which  an 
incumbent  provider  must  remove  the 
home  wiring  or  make  no  further  effort 
to  use  it  or  restrict  its  use  in  single  unit 
installations  from  seven  business  days 
to  seven  calendar  days  after  the 
individual  subscriber  terminates 
service.  We  believe  that  this  minor 
change  is  sufficient  time  for  removal  of 
a  single  subscriber's  cable  home  wiring, 
and  will  avoid  customer  confusion  by 
having  the  time  permitted  for  the 
provider  to  remove  the  home  wiring 
within  the  individual  unit  run 
concurrentiy  with  the  time  permitted  for 
the  provider  to  remove,  sell  or  abandon " 
the  home  run  wiring  under  our 
procedural  framework. 

C.  Effect  of  Subscriber  Vacating  the 
Premises  on  the  Application  of  Cable 
Home  Wiring  Rules 

35.  We  conclude  that  our  cable  home 
wiring  rules  should  apply  even  when 
the  subscriber  terminates  cable  service, 
elects  not  to  purchase  the  wiring  and 
vacates  the  premises  within  the  seven- 
day  time  period  the  operator  has  to 
remove  the  home  wiring.  A  cable 
operator  that  owns  the  wiring  and 
intends  to  remove  it  must  offer  to  sell 
the  cable  home  wiring  to  the  subscriber 
upon  voluntary  termination,  and  if  the 


subscriber  declines,  the  operator  must 
remove  the  wiring  within  seven  days  or 
make  no  further  effort  to  remove  it  or 
restrict  its  use.  We  expressly  state  that 
the  cable  operator  must  be  given 
reasonable  access  to  the  individual 
premises  during  the  removal  period.  We 
believe  that  the  foregoing  policy  will 
promote  the  objectives  of  section  624(1) 
by  minimizing  disruption  and 
&cilitating  subsequent  subscribers' 
ability  to  use  their  home  wiring  to 
connect  to  the  video  service  provider  of 
their  choice. 

36.  The  disposition  of  the  cable  home 
wiring  under  these  circumstances  vrill 
not  affect  our  rules  for  the  unit-by-unit 
disposition  of  the  MDU  home  run 
wiring.  As  described  above,  our  rules 
regarding  the  disposition  of  the  home 
run  wiring  are  not  triggered  where  a 
subscriber  terminates  service  and 
vacates  the  premises  unless  and  until  a 
new  or  subsequent  subscriber  (or  his  or 
her  agent)  notifies  the  incumbent 
service  provider  that  the  subscriber 
wishes  to  rec^ve  service  bom  an 
alternative  service  provider  lawfully 
serving  the  premises. 

V.  MDU  Demarcation  Point 

37.  We  believe  that  it  is  not  necessary 
to  establish  a  common  cable  and 
telephone  demarcation  point  at  this 
time.  At  least  as  far  as  inside  wiring  is 
concerned,  telephony  generally  appears 
to  continue  to  be  delivered  over  twisted 
pair  wiring  and  multichannel  video 
programming  generally  appears  to  be 
delivered  over  coaxial  cable.  Based  on 
the  record  in  this  proceeding,  it  appears 
that  cable  operators  and  other  entities 
planning  to  offer  telephone  service 
generally  will  do  so  by  connecting  to  the 
existing  telephone  inside  wiring 
network.  The  record  before  us  indicates 
that  this  distinction  is  likely  to  continue 
for  at  least  the  near  future.  If  and  when 
circumstances  change,  we  will  revisit 
this  issue  with  the  goal  of  creating  a 
single  set  of  inside  wiring  rules.  We 
note  that,  as  a  practical  matter,  the 
telephone  demarcation  p>oint  in  new 
single  family  home  installations  may  be 
located  at  a  point  outside  of  where  the 
waring  enters  the  home,  near  the  cable 
demarcation  point.  Similarly,  the  points 
at  which  the  telephone  and  cable  inside 
wiring  become  devoted  to  individual 
multiple  dwelling  units  may  be  at 
similar  locations  (e.g.,  in  garden-style 
apartment  buildings,  such  points  may 
both  be  located  in  the  basement  of  the 
individual  buildings).  While  such 
examples  may  create  a  de  facto 
convergence  in  many  cases,  so  long  as 
the  cable  and  telephone  inside  wiring 
networks  remain  distinct,  we  do  not 
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believe  that  the  Commission  need 
require  such  a  result. 

38.  At  this  time,  we  will  not  modify 
the  cable  demarcation  point  in  MDUs. 
We  will,  however,  adopt  our  tentative 
conclusion  that  where  the  cable 
demarcation  point  is  "physically 
inaccessible"  to  an  alternative  MVPD, 
the  demarcation  point  should  be  moved 
to  the  point  at  which  it  Rrst  becomes 
physically  accessible.  We  clarify  that 
this  movement  should  be  the  closest 
point  at  which  the  wiring  becomes 
physically  accessible  that  does  not 
require  access  to  the  subscriber's  unit. 
Moving  the  demarcation  point  into  the 
imit  in  such  situations  would  add 
significantly  to  the  disruption  and 
inconvenience  of  switching  service 
providers,  contrary  to  the  intent  of 
section  624(i). 

39.  In  addition,  we  will  adopt  a 
definition  of  "physically  inaccessible" 
which  asks  whether  accessing  the 
demarcation  point  (1)  would  require 
significant  modification  or  damage  of 
preexisting  structural  elements,  and  (2) 
would  add  significantly  to  the  physical 
difficulty  and/or  cost  of  accessing  the 
subscriber's  home  wiring.  For  example, 
wiring  embedded  in  brick,  metal 
conduit  or  cinder  blocks  would  likely  be 
"physically  inaccessible"  under  this 
definition;  wiring  simply  enclosed 
within  hallway  molding  would  not 

VI.  Loop-Through  Cable  Wiring 
Configurationa 

40.  In  a  loop-through  cable  wiring 
system,  a  single  cable  is  used  to  provide 
service  to  either  a  portion  of  or  an  entire 
MDU.  Every  subscriber  on  the  loop  is 
therefore  limited  to  receiving  video 
services  from  the  same  provider.  If  the 
cable  is  broken  or  removed,  signals  to 
all  succeeding  units  are  interrupted. 
Previously,  we  excluded  MDU  loop- 
through  wiring  from  the  cable  home 
wiring  rules  because  we  believed  that 
applying  our  rules  to  loop-through  - 
wiring  would  give  the  initial  subscriber 
control  over  cable  service  for  all 
subscribers  in  the  loop.  Because  loop- 
through  configurations  are  excluded 

k  from  the  home  wiring  rules,  cable 
operators  are  not  currently  required  to 
offer  to  sell  the  wire  to  subscribers  upon 
termination  of  service,  and  no 
subscriber  on  the  loop  has  the  right  to 
purchase  that  portion  of  the  loop- 
through  cable  wiring  located  inside  his 
or  her  dwelling  unit.  The  ownership  of 
loop-through  wiring  therefore  currently 
depends  on  the  circiunstances  (e.g.,  who 
installed  the  wire,  whether  the  wire  has 
been  sold  and  state  fixture  law)  and  is 
not  affected  by  our  rules. 

41.  As  with  other  cable  inside  wiring 
configurations  in  MDUs.  a  wiring  loop 


may  include  both  wiring  inside  the 
Individual  dwelling  unit  and  wiring  in 
common  areas  which  extends  outside 
the  individual  dwelling  unit  to  the  riser 
or  feeder  cable.  We  now  believe  that,  for 
purposes  of  our  cable  inside  wiring 
rules,  all  loop-through  wiring  shoidd 
not  be  treated  the  same.  We  therefore 
conclude  that,  when  the  property  owner 
or  the  entity  that  owns  or  controls  the 
common  areas  elects  to  switch  to  a  new 
service  provider,  our  cable  home  wiring 
rules  will  apply  to  that  portion  of  the 
loop-through  wiring  that  is  inside  the 
individual  dwelling  unit  (up  to  the 
demarcation  point(s)  discussed  below). 
For  example,  when  an  MDU  owner 
wishes  to  terminate  service  for  a 
building  with  loop-through  wiring  and 
invokes  our  building-by-building 
procedures  for  disposition  of  the  home 
run  wiring,  those  procediues  wrill 
govern  the  disposition  of  the  wiring  that 
is  dedicated  to  each  loop  other  than  the 
cable  home  wiring  within  each  unit. 
Consistent  with  our  building-by- 
building  procedures,  the  MDU  owner 
will  be  permitted  to  purchase  the  loop- 
through  home  vtriring  pursuant  to  our 
cable  home  wiring  rules.  In  addition, 
where  the  MDU  owner  terminates 
service  for  the  entire  loop  but  does  not 
or  cannot  invoke  our  procedures  for  the 
disposition  of  home  nm  wiring,  the 
MDU  owner  will  nevertheless  have 
certain  rights  to  the  home  wiring  within 
the  individual  dwelling  units. 

42.  Where  a  building  is  comprised  of 
rental  units,  the  building  ov«mer  will 
have  the  right  to  elect  to  switch  service 
providers  and  the  right  to  purchase  the 
loop-through  home  wiring.  In  buildings 
in  which  persons  have  a  direct  or 
indirect  ownership  interest  in 
individual  units  (as  with  condominiums 
and  cooperatives),  the  election  of 
whether  to  switch  service  providers  will 
be  determined  under  the  rules  of  the 
association  or  entity  that  oMms  and 
controls  the  building's  common  areas, 
in  a  maimer  similar  to  other  decisions 
made  by  the  entity  with  respect  to  the 
common  areas.  If  the  MDU  owner  elects 
to  switch  to  a  new  service  provider  but 
does  not  wish  to  purchase  the  loop- 
through  home  wiring,  the  new  service 
provider  may  elect  to  purchase  the 
wiring. 

43.  Allowing  the  MDU  owner  to 
purchase  loop-through  home  wiring 
under  these  ciicxunstances  will  allow 
that  party  to  control  the  wiring.  We 
believe  that,  at  least  in  competitive 
markets,  the  MDU  owner  has  a 
significant  incentive  to  represent  the 
subscribers'  interests.  In  addition,  the 
management  structures  of  condominium 
or  cooperative  buildings  are  designed  to 
reflect  their  residents'  interests. 


Allowing  the  MDU  owner  to  control 
loop-through  home  wiring  gives  the 
subscriber  an  opportunity  for  increased 
choice  and  enhanced  service,  and 
furthers  section  624(i)'s  statutory 
purpose  of  facilitating  the  transfer  to  an 
alternate  service  provider  with  minimal 
disruption  to  the  subscriber.  We 
previously  excluded  loop-through 
wiring  from  our  cable  home  wiring  rules 
because  we  did  not  believe  it  was 
appropriate  to  give  the  initial  individual 
subscriber  in  the  loop  control  over  the 
cable  service  of  all  remaining 
subscribers  on  the  loop.  Under  the 
procediues  we  adopt  today,  that 
situation  cannot  occur. 

44.  We  clarify  that  our  rules  will 
provide  the  MDU  owner,  not  the 
alternative  provider,  with  the  first 
opportimity  to  purchase  the  loop- 
through  wiring.  Once  the  MDU  owner 
owns  and  controls  the  wiring,  the  cable 
operator  will  be  on  equal  footing  under 
our  rules  with  other  video  service 
providers  with  regard  to  subsequently 
providing  service  to  the  tenants.  Only  if 
the  MDU  owner  declines  to  purchase 
the  wiring  will  the  alternative  provider 
have  the  opportxmity  to  purchase  the 
loop-through  wiring. 

45.  We  will  set  the  demarcation 
points,  i.e.,  the  points  between  which 
the  MDU  owner  may  purchase  the  lodp- 
through  home  wiring  under  our  cable 
home  vdring  rules,  at  or  about  12  inches 
outside  the  point  at  which  the  loop 
enters  or  exits  the  first  and  last 
individual  dwelling  units  on  the  loop, 
or  as  close  as  practicable  where  12 
inches  outside  is  physically 
inaccessible.  In  some  cases,  the  loop 
may  begin  and  end  outside  of  the  same 
imit,  and  thus  the  demarcation  points 
shall  be  12  inches  outside  the  point  at 
which  the  loop  enters  and  exits  that  one 
unit,  or  as  close  as  practicable  where  12 
inches  outside  is  physically 
inaccessible.  We  believe  that  this  is 
consistent  with  section  624(i),  i.e.,  the 
loop-through  home  wiring  is  within  the 
customer's  premises,  and  with  the  cable 
demarcation  point  for  non-loop-through 
configurations.  We  note  that  one  of  our 
prior  concerns  was  that  establishing  a 
separate  demarcation  point  for  each 
subscriber  on  the  loop  was  not  feasible. 
Under  the  rules  set  forth  herein, 
however,  one  entity  will  be  piutJiasing 
the  entire  home  wiring  loop,  making  it 
unnecessary  to  set  a  demarcation  point 
for  each  subscriber's  unit. 

46.  We  will  apply  the  same  rules  with 
respect  to  compensation  and  technical 
standards  that  we  apply  to  non-loop- 
through  wiring  systems  as  well.  In  other 
words,  the  loop- through  wiring  on  the 
subscriber's  side  of  the  demarcation 
point  may  be  purchased  by  the  MDU 
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owner  at  the  replacement  cost  as 
defined  in  §  76.802(a).  The  loop-through 
wiring  outside  the  demarcation  points 
up  to  the  point  at  which  the  loop 
connects  with  the  riser  or  feeder  cable 
may  be  addressed  pursuant  to  the 
procedures  set  forth  above  with  regard 
to  the  disposition  of  home  nm  wiring. 

47.  Despite  the  competitive 
drawbacks  of  loop-through  wiring,  we 
do  not  believe  it  necessary  for  the 
Commission  to  prohibit  future 
installations  of  loop-through  wiring 
configurations.  We  believe  that  such  a 
prohibition  would  unduly  restrict  the 
configuration  options  available  to 
building  owners  and  service  providers. 
We  have  found  no  evidence  in  the 
record  that  cable  operators  have 
installed  loop-thiough  wiring  in  order  to 
evade  our  rules  since  they  were 
implemented  in  1993.  Also,  the 
application  of  our  home  wiring  rules  to 
loop-through  systems  where  the  MDU 
owner  seeks  to  switch  service  providers 
should  reduce  any  incentive  cable 
operators  may  have  to  install  loop- 
through  configurations  for  anti- 
competitive reasons. 

Vn.  Video  Service  Provider  Accew  to 
Private  Property 

A.  Federal  Mandatory  Access 
Requirements 

48.  While  we  believe  that 
nondiscriminatory  access  for  video  and 
telephony  service  providers  enhances 
competition,  we  will  not  adopt  a  federal 
mandatory  access  requirement  at  this 
time.  We  note  that  telecommunications 
carriers'  access  to  telephone  companies' 
facilities  and  rights-of-way  imder  the 
1996  Act  are  currenUy  under 
reconsideration  in  First  Report  and 
Order  in  CC  Docket  No.  96-98  and  CC 
Docket  No.  95-185  ("Interconnection 
Order'').  We  do  not  believe  that  the 
record  in  this  proceeding  provides  a 
sufficient  basis  for  us  to  address  these 
issues.  We  will  defer  decisions  on  these 
issues  to  that  proceeding.  Similarly,  we 
do  not  decide  herein  whether  under 
section  207  of  the  1996  Act  viewers 
living  in  rental  properties,  aiul  those 
who  need  access  to  common  property, 
have  the  right  to  receive  certain  video 
programming  services  over  the  property 
owner's  objections.  This  issue  will  be 
addressed  in  IB  Docket  No.  95-59 
(Preemption  of  Local  Zoning  Regulation 
of  Satellite  Earth  SUtions)  and  CS 
Docket  No.  96-83  (Implementation  of 
section  207  of  the  Telecommunications 
Act,  Restrictions  on  Over-the-Air 
Devices:  Television  Broadcast  Service 
and  Multichannel  Multipoint 
Distribution  Service). 


49.  In  addition,  commenters  in  this 
proceeding  urged  the  Commission  to 
construe  section  621(a)(2)  to  prohibit  a 
property  owner  from  denying  a 
franchised  cable  operator  access  to  an 
easement  on  the  property  when  the 
owner  has  already  granted  or  is 
obligated  to  graat  an  easement  to  other 
utilities,  whether  public  or  private. 
Section  621(a)(2)  provides  that  "[a]ny 
franchise  shall  be  construed  to  authorize 
the  construction  of  a  cable  system  over 
public  rights-of-way,  and  through 
easements,  which  is  within  the  area  to 
be  served  by  the  cable  system  and 
which  have  been  dedicated  for 
compatible  uses  *  *  *."  Numerous 
court  decisions  have  interpreted  the 
statutory  language  and  legislative 
history  of  section  621(a)(2),  several 
finding  that  this  section  does  not 
provide  cable  operators  access  to  purely 
private  easements  granted  to  utilities. 
We  decline  to  address  those  rulings 
here,  but  will  continue  to  examine  these 
issues  as  we  seek  to  ensure  parity  of 
access  among  all  telecommunications 
and  video  services  providers.  Similarly, 
we  decline  at  this  time  to  adopt  a 
mandatory  access  rule  under  section 
706  of  the  1996  Act,  but  may  revisit  this 
issue  as  we  consider  issues  of  service 
provider  access  in  the  broader 
competitive  context. 

50.  We  believe  that  whether  an 
incumbent  provider  may  use  its  existing 
easements  or  rights-of-way  to  provide 
new  or  additional  services  generally 
depends  on  state  law  interpretations  of 
the  terms  of  the  easements  or  rights-of- 
way.  While  we  decline  at  this  time  to 
decide  as  a  general  matter  whether  such 
easements  and  rights-of-way  permit  the 
provision  of  additional  services,  we 
believe  that  we  do  have  the  authority  in 
certain  instances  to  review  restrictions 
imposed  upon  such  use. 

B.  State  Cable  Mandatory  Access 
Requirements 

51.  According  to  the  record  in  this 
proceeding,  some  form  of  mandatory 
access  law  may  exist  in  approximately 
18  jurisdictions,  including  Connecticut. 
Delaware,  the  District  of  Columbia, 
Florida,  Illinois,  Iowa,  Kansas,  Maine. 
Massachusetts,  Minnesota,  Nevada,  New 
Jersey,  New  York,  Ohio,  Petmsylvania, 
Rhode  Island,  West  Virginia  and 
Wisconsin.  The  record  also  indicates 
that  there  may  be  local  ordinances  that 
provide  similar  access  rights.  We 
believe  that  the  record  in  this 
proceeding  does  not  support  the 
preemption  of  state  mandatory  access 
laws  at  this  time.  While  commenters 
opposing  state  mandatory  access  laws 
argue  that  these  laws  act  as  a  barrier  to 
entry,  the  record  also  indicates  that 


property  owners  deny  access  for  reasons 
uiu^lated  to  the  state  laws,  including 
property  damage,  aesthetic 
considerations  and  space  limitations. 
We  believe  that  our  rules  regarding  the 
building-by-building  and  unit-by-unit 
disposition  of  home  run  wiring  adopted 
herein  will  lower  many  of  these  barriers 
to  entry  and  may  alleviate  some  of  the 
advantages  inciunbent  providers  may 
have  with  respect  to  providing  service 
to  particular  buildings. 

52.  We  remain  concerned,  however, 
about  disparate  regulation  of  MVPDs 
that  imfairly  skews  competition  in  the 
multichannel  video  programming 
marketplace.  Despite  our  decision  not  to 
preempt  state  and  local  mandatory 
access  laws  at  this  time,  we  encourage 
these  jiuisdictions  to  evaluate  present 
laws  and  circumstances  to  determine 
whether  a  nondiscriminatory  and 
competitively  neutral  environment 
exists.  We  believe  that  establishing 
competitive  parity  under  these  statutes 
will  promote  competition  among 
MVPDs  and  virill  expand  consumer 
choice. 

C.  Exclusive  Service  Contracts 

53.  We  recognize  that  there  are 
significant  competitive  issues  regarding 
exclusive  contracts.  We  are  concerned 
that  long-term  exclusive  contracts  may 
raise  anti-competitive  concerns  because 
they  "lock  up"  properties,  preventing 
consumers  from  receiving  the  benefits  of 
a  newly  competitive  market.  However, 
we  also  note  that  alternative  providers 
cite  the  competitive  benefits  of 
exclusive  contracts  as  a  means  of 
financing  "specialized  investments." 
Without  exclusive  contracts  to  allow 
recovery  over  time  on  the  cost  of  new 
installation,  these  parties  assert  that 
they  will  be  unable  to  compete  with  the 
inciunbent  cable  operator.  We  believe 
that  the  record  would  benefit  from 
further  comment  on  these  issues.  In  the 
Second  Further  Notice  of  Proposed 
Rulemaking,  summarized  elsewhere  in 
the  Federal  Register,  we  seek  comment 
on  various  options,  including:  (1) 
adopting  a  maximiun  "cap"  on  the 
enforceability  of  all  MVPDs'  exclusive 
contracts;  (2)  limiting  the  ability  of 
MVPDs  with  market  power  from 
entering  into  exclusive  contracts;  and 
(3)  adopting  a  "fresh  look"  period  for 
so-called  "perpetiial"  excliisive 
contracts. 

Vm.  Customer  Access  to  Cable  Home 
Wiring  Before  Termination  of  Service 

54.  We  will  establish  a  rule  allowing 
customers  to  provide  and  install  their 
own  cable  home  wiring  within  their 
premises,  and  to  connect  additional 
home  wiring  within  their  premises  to 
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the  wiring  installed  and  owned  by  the 
cable  operator  prior  to  termination  of 
service.  Under  this  rule,  customers  will 
be  able  to  select  who  will  install  their 
home  wiring  (e.g.,  themselves,  the  cable 
operator  or  a  conunercial  contractor).  In 
addition,  customers  may  connect 
additional  wiring,  splitters  or  other 
equipment  to  the  cable  operator's 
wiring,  or  redirect  or  reroute  the  home 
wiring,  so  long  as  no  electronic  or 
physical  hann  is  caused  to  the  cable 
system  and  the  physical  integrity  of  the 
cable  operator's  wiring  remains  intact. 
Subscribers  will  not  be  permitted  to 
physically  cut,  improperly  terminate, 
substantially  alter  or  otherwise  destroy 
cable  operator-owned  inside  wiring.  To 
protect  cable  operators'  systems  from 
signal  leakage,  electronic  and  physical 
harm  and  other  types  of  degradation,  we 
will  permit  cable  operators  to  require 
that  any  home  wiring  (including  any 
passive  splitters,  connectors  and  other 
equipment  used  in  the  installation  of 
home  wiring)  meets  reasonable 
technical  specifications,  not  to  exceed 
the  technical  specifications  of  such 
equipment  installed  by  the  cable 
operator.  If,  however,  the  subscriber's 
connection  to,  redirection  of  or 
rerouting  of  the  home  wiring  causes 
electronic  or  physical  harm  to  the  cable 
system,  the  cable  operator  may  impose 
additional  technical  specifications  to 
eliminate  such  harm.  We  believe  that 
subscriber  access  to  home  wiring  is 
necessary  to  enhance  competition, 
which  will  result  in  lower  and  more 
reasonable  rates  for  services  such  as  the 
installation  of  additional  outlets. 
Indeed,  where  competition  is 
introduced,  consumers  benefit  from 
lower  prices,  greater  technological 
innovation,  and  additional  consumer 
choice. 

55.  We  do  not  believe  that  the  rule  we 
are  adopting  will  pose  an  undue  risk  of 
signal  leakage  or  harm  to  the  cable 
system.  Many  subscribers  already  own 
and  control  their  home  wiring — e.g., 
where  the  cable  operator  charges  for  it 
upon  installation  or  where  state  law 
deems  home  wiring  to  be  a  "fixture." 
Indeed,  as  many  cable  interests  have 
pointed  out  in  this  proceeding,  the 
marketplace  has  established  the  F-type 
connector  as  the  de  facto  standard  for 
connecting  coaxial  cable  to  CPE.  Such 
connectors  are  readily  available  and,  if 
properly  used,  provide  adequate  signal 
leakage  protection.  In  addition,  cable 
operators  can  provide  guidance  to 
subscribers  who  install  their  own 
wiring.  Also,  as  stated  above,  we  will 
permit  cable  operators  to  establish 
reasonable  technical  specifications  for 
subscriber-installed  home  wiring 


(including  passive  splitters,  connectors 
and  other  equipment  used  in  the 
installation  of  home  wiring),  not  to 
exceed  the  specifications  of  their  own 
wiring  and  equipment.  Furthermore,  we 
vdll  protect  the  cable  system  from 
electronic  and  physical  harm  by 
allowing  the  cable  operator  to  impose 
additional  technical  specifications 
where  such  harm  exists. 

56.  We  wrill  not  modify  our  current 
requirement  that  cable  operators 
monitor  signal  leakage  and  eliminate 
harmful  interference  while  they  are 
providing  service,  regardless  of  who 
owns  the  home  wiring.  We  also  will 
continue  to  require  cable  operators  to 
discontinue  service  to  a  subscriber 
where  signal  leakage  occurs,  until  the 
problem  is  corrected.  See  47  CFR 
76.617.  A  cable  operator  will  not  be 
held  responsible  for  facilities  over 
which  it  no  longer  provides  service.  We 
believe  that  the  continuation  of  these 
requirements  will  appropriately  balance 
the  interests  of  subscribers  with  the 
interests  of  those  engaged  in  licensed 
over-the-air  communications  and  cable 
operators  in  maintaining  the  security 
and  integrity  of  the  cable  systems. 

57.  Allowing  subscribers  to  install 
their  own  cable  home  wiring  prior  to 
termination  of  service  may  raise 
concerns  regarding  physical  and 
electronic  harm  to  the  cable  system  and 
degradation  of  signal  quality,  including 
interference  with  other  customers' 
service.  To  the  extent  a  customer's 
installations  or  rearrangements  of  wiring 
degrade  the  signal  qu^ity  of  or  interfere 
with  other  customers'  signals,  or  cause 
electronic  or  physical  h^m  to  the  cable 
system,  we  will  allow  cable  operators  to 
discontinue  service  to  that  subscriber,  as 
operators  may  do  where  a  customer's 
wiring  causes  signal  leakage,  until  the 
degradation  or  interference  is  resolved. 
We  note,  however,  that  cable  operators 
are  not  responsible  for  degradation  of 
signal  quality  to  the  subscriber  where  a 
subscriber  has  added  outlets  or  owns 
and  maintains  his  or  her  own  wiring. 
While  we  recognize  that  theft  of  cable 
service  is  a  legitimate  concern,  we  do 
not  agree  that  our  rules  granting 
customers  pre-termination  access  to 
cable  home  wiring  will  promote  theft  of 
service.  Some  cable  companies  already 
provide  customer  pre-termination 
access  to  wiring,  and  there  is  no 
evidence  in  the  record  that  these 
policies  have  resulted  in  increased  theft 
of  service.  In  addition,  cable  operators 
may  take  security  measures,  such  as 
scrambling  of  their  signals,  to  deter  theft 
of  service. 

58.  We  will  neither  establish  a 
presumption  of  ownership  of  cable 
home  wiring  nor  deregulate  home 


wiring  rates  at  this  time.  These  issues 
are  beyond  the  scope  of  this  proceeding. 
We  believe  that  out  rules  allowing 
consumers  to  install,  redirect  and 
reroute  their  cable  home  wiring  ^ 

adequately  promote  the  goals  of 
expanded  competition  and  consumer 
choice  without  the  need  to  address 
ownership  issues.  We  also  note  our 
obligation  under  section  623  to  regulate 
the  rates  of  equipment  used  by 
subscribers  to  receive  the  basic  service 
tier.  See  47  U.S.C.  §  543. 

K.  Signal  Leakage 

59.  The  purpose  of  the  Commission's 
signal  leakage  rules  is  to  protect 
licensed  over-the-air  communications, 
including  aeronautical,  police,  and  fire 
safety  communications,  from 
interference  caused  by  signal  leakage. 
Until  now,  the  Commission  rules 
governing  signal  leakage  have  been 
applied  only  to  cable  systems,  which 
often  deliver  signals  over  the  same 
frequency  bands  as  many  over-the-air 
Ucensees.  Specifically,  §76.605(a)(12) 
establishes  the  maximum  individual 
signal  leakage  limits  for  all  cable 
operators  using  frequencies  outside  the 
broadcast  television  bands,  while 

§§  76.610-76.617  impose  more  stringent 
operating  and  monitoring  requirements 
for  cable  systems  operating  in  the  bands 
that  are  used  by  aircraft  for 
commimications  and  navigation. 

60.  An  increasing  number  of  MVPDs 
are  competing  with  cable  operators  in 
the  provision  of  video  programming  and 
other  services.  Because  these  MVPDs 
often  transmit  signals  over  the  same 
public  safety  and  navigation  frequencies 
as  cable  operators,  they  may  be  a  source 
of  potentially  harmful  signal  leakage. 
The  public  safety  concerns  that  underlie 
application  of  our  signal  leakage 
regulations  to  cable  operators  are 
equally  present  with  respect  to  other 
MVPDs  such  as  SMATV,  MMDS  and 
open  video  system  operators  and  others. 
We  will  therefore  modify  our  rules  to 
extend  existing  cable  signal  leakage 
requirements  to  non-cable  MVPDs.  In 
light  of  the  potential  harm  to  public 
safety  that  may  be  caused  by  broadband 
signal  leakage  interfering  with 
aeronautical,  navigational  and 
communications  radio  systems,  we  will 
not  rely  on  labelling  requirements, 
installation  instructions  or  cable 
performance  specifications. 

61 .  Systems  transmitting  digitized 
signals  may  operate  in  the  restricted 
aeronautical  and  public  safety  bands. 
Our  signal  leakage  rules  provide  that 
systems  operating  in  the  restricted 
bands  are  only  subject  to  the  testing  and 
monitoring  requirements  when  they 
operate  above  a  threshold  power  level. 
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Systems  using  digital  transmissions 
normally  operate  below  this  power 
threshold.  Systems  using  digital 
technology  that  operate  below  our 
threshold  power  level  therefore  would 
not  generally  be  subject  to  the  most 
rigorous  sections  of  our  signal  leakage 
rules.  For  digital  transmissions  that  may 
operate  above  the  power  threshold,  the 
Commission  shall  continue  to  apply  the 
same  requirements  as  those  for  analog 
transmissions  due  to  the  potential  barm 
to  public  safety.  MVPDs  using  digital 
transmission  will  be  subject  to  section 
76.605(a)(12)  which  sets  forth  the 
maximum  signal  leakage  limits  for 
systems,  regardless  of  the  frequency 
band  or  power  level  in  use. 

62.  We  will  require  that  all  MVPDs 
comply  with  §  76.613  of  our  rules  upon 
the  e£fective  date  of  the  Order.  Section 
76.613  protects  licensed  over-the-air 
communications  from  harmful 
interference  and  requires  prompt  action 
to  eliminate  such  interference.  We 
believe  that  immediate  compliance  with 
§  76.613  is  necessary  becaiise,  imlike 
our  other  signal  leakage  rules  that  are 
designed  to  minimi7.e  the  risk  of 
interference  by  requiring  that  leakage  be 
detected  and  repaired.  §  76.613  provides 
that  once  harmful  interference  actually 
occuis  it  must  be  promptly  eliminated. 
We  recognize,  however,  that  immediate 
compliance  with  many  of  our  other 
signal  leakage  requirements  may  present 
hardships  to  existing  MVPDs  not 
previously  subject  to  such  rules.  We 
will  allow  fat  a  five-year  transition 
period  from  the  eflective  date  of  these 
rules  to  afford  non-<iable  MVPDs  time  to 
comply  with  our  signal  leakage  rules 
other  than  $  76.613.  The  five-yeer 
transition  period  will  apply  only  to  the 
systems  of  those  non-c^le  MVPDs  that 
have  been  substantially  built  as  of 
January  1, 1998.  We  will  define 
"substantially  built"  as  having  75%  of 
the  distribution  plant  completed.  The 
signal  leakage  requirements  under  Part 
15  of  the  Commission's  rules  will 
continue  to  apply  during  the  transition 
period. 

63.  Our  rules  require  that  each  cable 
system  perform  an  independent  signal 
leakage  test  aimually.  47  CFR  76.611. 
Based  on  the  current  record,  we  will  not 
amend  our  rules  to  treat  MDUs  or 
different  geographic  areas  connected  by 
microwave  link  as  separate  systems  fer 
testing  purposes.  We  oelieve  that  for  the 
past  six  years  our  testing  criteria  have 
provided  efibctive  standards  far 
monitoring  and  rectifying  signal  leakage 
in  31,000  cable  communities 
nationwide.  Cognizant  of  the  rhjingfng 
technologies  that  may  be  used  by 
MVPDs.  we  will  continue  to  review 
specific  systems'  operations  and  designs 


that  may  warrant  adjustments  to  our 
signal  leakage  testing  criteria. 

64.  We  wul  not  establish  any  new 
signal  leakage  testing  procedures  such 
as  tracking  systems  to  identify  the 
source  of  signal  leakage.  We  believe  that 
MVPDs  are  capable  of  devising  and 
selecting  the  most  appropriate  methods 
for  detecting  signal  leakage  on  their  ovni 
systems.  We  encourage  MVPDs  to  work 
together  to  develop  methods  that  will 
permit  them  to  accurately  identify  the 
source  of  any  signal  leakage. 

65.  While  om-  signal  leakage  rules 
generally  require  cable  operators  to 
perform  signal  leakage  monitoring  and 
testing.  §  76.615  requires  cable  operators 
to  file  specific  infonnation  with  the 
Commission.  In  particular, 

§  76.615(b)(7)  requires  that  cable 
operators  anniially  file  with  the 
Commission  the  results  of  signal  leakage 
testing.  The  reporting  requirements  of 
§  76.615(b)(7)  may  impose  undue 
biudens  on  small  MVPDs.  In  the  Second 
Further  Notice  of  Proposed  Rulemaldng. 
we  seek  comment  on  whether  certain 
MVPDs  should  be  exempted  from  the 
reporting  requirements  of  §  76.615(b)(7). 
Since  §  76.615(b)(7)  is  one  of  the 
provisions  covered  by  the  five-year 
transition  period,  all  non-cable  MVPDs 
will  have  five  years  to  comply  with  the 
filing  requirements;  the  Second  Further 
Notice  of  Proposed  RuJemakirtg  seeks 
comment  on  whether  we  should  create 
a  permanent  exemption  for  certain  types 
of  MVPDs. 

X.  Signal  QnaUty 

66.  By  statute,  the  Commission  is 
charged  with  promulgating  regulations 
governing  the  quality  oftelevision 
signals  delivered  to  cable  subscribers. 
We  believe  that  continued  application 
of  the  Commission's  signal  quality 
standards  to  cable  operators  is  necessary 
because,  despite  the  recent  entrance  of 
other  service  providers  into  the  video 
market,  cable  operators,  in  most  areas  of 
the  country,  still  exercise  si^ficant 
market  power.  We  do  not  believe  at  this 
time  that  market  faroes  alone  will 
ensure  that  cable  subscribes  receive  the 
quality  picture  they  are  entided  to 
expect  With  regard  to  non-cable 
broadband  service  providws.  we  believe 
that  government  regulation  of  signal 
quality  would  be  imnecessaiy  and 
unduly  intrusive.  These  aheniative 
providers  do  not  exercise  maricet  power 
and  virtually  always  compete  with  an 
incumbent  cable  operator.  Head-to-head 
competition  with  a  cable  operator 
should  msure  that  alternative  MVPDs 
deliver  a  good  quality  picture  in  order 
to  attract  and  retain  customers.  We 
believe  that,  as  cable  operators  become 
subject  to  vigorous  competition,  maricet 


forces  will  ensure  that  they,  too,  deliver 
a  good  quality  pictiue.  As  competition 
develops  and  its  effects  become  clearer, 
we  expect  to  leave  the  issue  of  signal 
qtiality  wholly  to  market  forces. 

XI.  Means  of  Connection 

67.  Based  on  the.  record,  we  will  not 
adopt  uniform  technical  standards  for 
jacks  and  connectors  for  broadband 
service.  The  F-type  connector  has 
emerged  as  the  de  facto  broadband 
connection  standard  within  the  cable 
industry.  We  believe  that,  properly 
used,  die  F-type  connector  is  an 
effiective  means  of  connecting  coaxial 
cable  to  customer  premises  equipment 
while  minimizing  the  potential  for 
signal  leakage.  Non-cable  video  service 
providers  also  use  the  F-type  connector 
to  connect  their  services  via  coaxial 
cable  to  customer  premises  equipment 
Further  government  action  in  this  area 
is  therefore  unwarranted  at  this  time.  In 
addition,  in  light  of  the  feet  that  we  are 
extending  our  cable  signal  leakage  rules 
to  all  broadband  service  providers,  we 
believe  that  such  providers  will  have 
the  incentive  and  obligation  to  ensure 
that  connections  are  properly  made  with 
high  quality  materials,  without  the 
Commission  mandating  a  connection 
standard. 

Xn.  Dual  Regulation 

68.  We  do  not  believe  that  the  record 
before  us  provides  sufficient 
information  to  address  the  issue  of 
whether  and  how  to  harmonize  the  dual 
systems  of  regidation  governing  cable 
and  telephone  companies  where 
broadband  or  multiple  services  are 
provided  over  a  singfe  wire  or  multiple 
wires.  Based  on  the  current  record,  it 
appears  that  service  providers  will 
continue  to  use'separate  inside  wiring  to 
provide  cable  and  telephone  service  for 
at  least  the  near  future.  If  and  when 
circumstances  change,  we  will  revisit 
this  issue  with  the  goal  of  creating  a 
single  set  of  inside  wiring  rules. 

Xin.  SagnlatioB  of  Simple  and  Complex 
and  irf  Residential  and  NoB-RaeMeatial 
Wirii^ 

69.  We  will  not  at  this  time,  esteblish 
common  definitions  in  the  common 
carrier  and  cable  rules  vdth  regard  to 
simple  versus  complex  wiring  and 
residential  versus  non-residential 
wiring.  See  47  CFR  68.213. 68.215.  In 
the  telephone  context  we  believe  that 
our  distinction  between  simple  and 
complex  wiring  has  proven  to  be  a 
workable  and  effective  way  to  promote 
competition  while  ensuring  network 
protection.  Similarly,  in  the  cable 
context,  there  may  be  substantial 
differences  between  residential  and 
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commercial  buildings  which  would 
make  it  difficult  to  adopt  uniform  rules 
for  all  kinds  of  property.  We  do  not 
believe  that  the  current  record  provides 
sufficient  evidence  to  support  the  need 
for  a  modification  of  our  rules,  nor  does 
it  provide  adequate  guidance  en  the 
direction  any  such  modification  should 
take.  We  therefore  will  not  modify  our 
rules  at  this  time. 

XIV.  Customer  Premises  Equipment 

70.  The  issue  of  whether  we  should 
revise  our  rules  regarding  customer 
premises  equipment  will  be  addressed 
in  a  separate  ongoing  Commission 
rulemaking  proceeding  arising  under 
new  section  629  of  the  Communications 
Act. 

XV.  Final  Regulatory  Flexibility  Act 
Analysis 

71.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
§603  ("RFA"),  Initial  Regulatory 
Flexibility  Analyses  ("IRFAs")  were 
incorporated  in  the  Inside  Wiring 
Notice,  the  Cable  Howe  Wiring  Further 
Notice,  and  the  Inside  Wiring  Further 
Notice.  The  Conunission  sought  written 
public  comments  on  the  proposals  in 
these  notices,  including  comments  on 
the  IRFAs.  This  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  conforms 
to  the  RFA,  as  amended  by  the  Contract 
with  America  Advancement  Act  of  1996 
("CWAAA").  Public  Law  104-121, 110 
Stat.  847  (1996).  Title  II  of  the  CWAAA 
is  "The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996" 
(SBREFAj,  codified  at  5  U.S.C.  §601  et 
seg. 

Need  for  Action  and  Objectives  of  the 
Rule 

72.This  Order  adopts  new  procedural 
mechanisms  to  provide  order  and 
certainty  regarding  the  disposition  of 
MDU  home  run  %viring  upon 
termination  of  existing  service.  In 
addition,  this  Order  promotes 
competition  and  consumer  choice  by 
establishing  rules  for  the  disposition  of 
cable  "loop  through"  wiring  upon 
termination  of  service.  This  Order  also 
permits  consumers  to  provide  or  install 
their  own  cable  home  wiring,  or 
redirect,  reroute  or  connect  additional 
wiring  to  the  cable  operator's  home 
wiring.  These  rules  will  promote 
competition  among  MVPDs  as  well  as 
cable  wiring  services,  which  will  result 
in  lower  prices,  greater  technological 
innovation,  and  additional  consumer 
choice.  Finally,  to  protect  public  safety 
and  navigation  frequencies,  this  Order 
applies  the  cable  signal  leakage  rules  to 
all  broadband  service  providers  that 


pose  a  similar  threat  of  interference  with 
licensed  over-the-air  communications. 

Summary  of  Issues  Raised  by  the  Public 
Comments  in  Response  to  the  Initial 
Regulatory  Flexibility  Analysis 

73.  In  response  to  the  IRFAs 
contained  in  the  Inside  Wiring  Notice 
and  the  Cable  Home  Wiring  Further 
Notice,  Btiilding  Owners,  et  al.,  filed 
conmients  arguing  that  the  proposed 
rules  would  have  a  significant  efiect  on 
small  residential  and  commercial 
building  operators  and  that  the 
Commission  should  exempt  these 
entities  from  any  final  rules.  In  response 
to  the  IRFA  contained  in  the  Inside 
Wiring  Notice,  CATA  filed  comments 
and  an  ex  parte  submission  requesting 
that  the  Commission  rescind  the  Inside 
Wiring  Notice  and  reissue  it  as  a  notice 
of  inquiry  or  reissue  it  with  specific 
proposed  rules.  CATA  argues  that  the 
Inside  Wiring  Notice  failed  to  propose 
specific  rules,  thereby  preventing  both 
the  Commission  staff  and  small  entities 
fix)m  analyzing  and  commenting  on  the 
effects  of  proposed  rules  on  small 
entities.  RTE  Group  filed  its  comments 
and  reply  comments  as  "a  response  by 

a  small  business  pursuant  to  section  603 
of  the  Regulatory  Flexibility  Act"  The 
issues  raised  by  RTE  Group  are 
addressed  above.  No  comments  were 
filed  in  response  to  the  IRFA  contained 
in  the  Inside  Wiring  Further  Notice. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Impacted 

74.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction,"  and  the 
same  meaning  as  the  term  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act.  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  that:  (1)  is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  The  rules  we 
adopt  in  this  Order  will  affect  video 
service  providers  and  MDU  owners. 

75.  Small  MVPDs:  SBA  has  developed 
a  definition  of  a  small  entity  for  cable 
and  other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annufll  receipts. 
This  defiinition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 


systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Bureau  of  the 
Censiis,  there  were  1423  such  cable  and 
other  pay  television  services  generating 
less  than  $11  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  1992  Economic 
Census  Industry  and  Enterprise  Receipts 
Size  Report,  Table  2D,  SIC  4841  (U.S. 
Bureau  of  the  Census  data  under 
contract  to  the  Office  of  Advocacy  of  the 
U.S.  Small  Business  Administration). 
We  will  address  each  service 
individually  to  provide  a  more  succinct 
estimate  of  small  entities. 

76.  Cable  Systems:  The  Commission 
has  developed  its  own  definition  of  a 
small  cable  company  for  the  purposes  of 
rate  regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  47  CFR  76.901(e).  The 
Commission  developed  this  definition 
based  on  its  determinations  that  a  small 
cable  system  operator  is  one  with 
annual  revenues  of  $100  million  or  less. 
Based  on  our  most  recent  information, 
we  estimate  that  there  were  1439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribera,  and  othera  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  ConsequenUy,  we  estimate 
that  there  are  fewer  than  1439  small 
entity  cable  system  operators  that  may 
be  affected  by  the  decisions  and  rules 
adopted  in  the  Order. 

77.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directiy  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  anmial 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribera  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  ntunber  of  cable 
operatora  serving  617,000  subscribers  or 
less  totals  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  aiuual  revenues  exceed 
$250,000,000,  we  are  imable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operatora  that 
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would  qualify  as  small  cable  operatora 
under  the  definition  in  the 
Communications  Act. 

78.  MMDS:  The  Commission  refined 
the  definition  of  "small  entify"  for  the 
auction  of  MMDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  yeara.  This  definition  of  a 
small  entify  in  the  context  of  the 
Conunission's  Report  and  Order 
concerning  MMDS  auctions  has  been 
approved  by  the  SBA. 

79.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidden,  61 
qualified  as  small  entities.  Five  bidden 
indicated  that  they  were  minorify- 
owned  and  foiu  wiimen  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
to  us  indicates  that  no  MMDS  facilify 
generates  revenue  in  excess  of  $11 
million  annually.  We  believe  that  there 
are  approximately  1634  small  MMDS 
providera  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

80.  ITFS:  There  are  presently  1,989 
licensed  educational  ITFS  stations  and 
97  licensed  commercial  ITFS  stations. 
Educational  institutions.are  included  in 
the  definition  of  a  small  business. 
However,  we  do  not  collect  aimual 
revenue  data  for  ITFS  licensees  and  are 
imable  to  ascertain  how  many  of  the  97 
commercial  stations  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  believe  that  at  least 
1.989  ITFS  licensees  are  small 
businesses. 

81.  DBS:  There  are  presentiy  nine 
DBS  licensees,  some  of  which  are  not 
currenUy  in  operation.  The  Commission 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  niunber  of  small  DBS 
licensees  that  could  be  impacted  by 
these  proposed  rules.  Although  DBS 
service  requires  a  great  investment  of 
capital  for  operation,  we  acknowledge 
that  there  are  several  new  entrants  in 
this  field  that  may  not  yet  have 
generated  $11  million  in  annual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 

82.  HSD:  The  market  for  HSD  service 
is  difficult  to  quantify.  Indeed,  the 
service  itself  bean  litUe  resemblance  to 
other  MVPDs.  HSD  ownera  have  access 
to  more  than  265  channels  of 
progranuning  placed  on  C-band 
satellites  by  programmera  for  receipt 
and  distribution  by  video  service 


providera,  of  which  115  channels  are 
scrambled  and  approximately  150  are 
imscrambled.  HSD  ownera  can  watch 
unscrambled  channels  without  paying  a 
subscription  fee.  To  receive  scrambled 
chaimels,  however,  an  HSD  owner  mtist 
purchase  an  integrated  receiyer-decoder 
from  an  equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus,  HSD 
usera  include:  (1)  Viewere  who 
subscribe  to  a  packaged  progranuning 
service,  which  affords  them  access  to 
most  of  the  same  programming  provided 
to  subscribera  of  other  video  service 
providers;  (2)  viewera  who  receive  only 
non-subscription  programming;  and  (3) 
viewera  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  programming  are  most 
specifically  intended  for  retail 
consiunera,  these  are  the  services  most 
relevant  to  this  discussion. 

83.  According  to  the  most  recently 
available  information,  there  are 
approximately  30  program  packagen 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consumera.  These  program  packagen 
provide  subscriptions  to  approximately 
2,314,900  subscribera  nationwide.  This 
is  an  average  of  about  77,163  subscribera 
per  program  packager.  This  is 
substantially  smaller  than  the  400,000 
subscribera  used  in  the  Commission's 
definition  of  a  small  MSO.  Furthermore, 
because  this  an  average,  it  is  likely  that 
some  program  packagera  may  be 
substantially  smaller. 

84.  OVS:  The  Commission  has 
certified  nine  OVS  operatora.  Because 
these  services  were  introduced  so 
recendy  and  only  one  operator  is 
ciurendy  offering  programming  td  our 
knowledge,  littie  financial  information 
is  available.  Bell  Atiantic  (certified  for 
operation  in  Dover)  and  Metropolitan 
Fiber  Systems  ("MFS,"  certified  for 
operation  in  Boston  and  New  York) 
have  sufficient  revenues  to  assure  us 
that  they  do  not  qualify  as  small 
business  entities.  Two  other  operatora. 
Residential  Communications  Networic 
("RCN,"  certified  for  operation  in  New 
York)  and  RCN/BETG  (certified  for 
operation  in  Boston),  are  MFS  affiliates 
and  thus  also  fail  to  qualify  as  small 
business  concerns.  However,  Digital 
Broadcasting  Open  Video  Systems  (a 
general  partnenhip.certified  for 
operation  in  southern  California),  Urban 
Communications  Transport  Corp.  (a 
corporation  certified  for  operation  in 
New  York  and  Westchester),  and 
Microwave  Satellite  Technologies,  Inc. 
(a  corporation  owned  solely  by  Frank  T. 
Matarazzo  and  certified  for  operation  in 
New  York)  are  either  just  beginning  or 


have  not  yet  started  operations. 
Accordingly,  we  believe  that  three  OVS 
licensees  may  qualify  as  small  business 
concerns. 

85.  SMATVs:  Indtistry  sources 
estimate  that  approximately  5200 
SMATV  operatora  were  providing 
service  as  of  December  1995.  Other 
estimates  indicate  that  SMATV 
operatora  serve  approximately  1.05 
million  residential  subscribera  as  of 
September  1996.  The  ten  largest 
SMATV  operatora  together  pass  815,740 
units.  If  we  assiune  that  these  SMATV 
operatora  serve  50%  of  the  units  passed, 
the  ten  largest  SMATV  operatora  serve 
approximately  40%  of  the  total  number 
of  SMATV  subscribera.  Because  these 
operatora  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Conunission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operatora.  Based  on  the  estimated 
niunber  of  operatora  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

86.  LMDS:  Unlike  the  above  pay 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and/or  video  services.  An  LMDS 
provider  is  not  limited  in  the  number  of 
potential  applications  that  will  be 
available  for  this  service.  Therefore,  the 
defiiiition  of  a  small  LMDS  entify  may 
be  applicable  to  both  cable  and  other 
pay  television  (SIC  4841)  and/or 
radiotelephone  communications 
companies  (SIC  4812).  The  SBA 
definition  for  cable  and  other  pay 
services  is  defined  above.  A  small 
radiotelephone  entify  is  one  with  1500 
employees  or  less.  For  the  purposes  of 
this  proceeding,  we  include  only  an 
estimate  of  LMDS  video  service 
providera.  The  vast  majorify  of  LMDS 
entities  providing  video  distribution 
could  be  small  businesses  under  the 
SBA's  definition  of  cable  and  pay 
television  (SIC  4841).  However,  in  the 
LMDS  Second  Report  and  Order,  we 
defined  a  small  LMDS  provider  as  an 
entify  that,  together  with  affiliates  and 
attributable  investon,  has  average  gross 
revenues  for  the  three  preceding 
calendar  yeara  of  less  than  $40  million. 
We  have  not  yet  received  approval  by 
the  SBA  for  this  definition. 

87.  There  is  only  one  company, 
CellularVision,  that  is  currentiy 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  annual  receipts,  we 
assume  that  CellularVision  is  a  small 
business  under  both  the  SBA  definition 
and  our  proposed  auction  rules.  We 
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tentatively  conclude  that  a  majority  of 
the  potential  LMDS  licensees  will  be 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

88.  MDU  Operators:  The  SBA  has 
developed  definitions  of  small  entities 
for  operators  of  nonresidential 
buildings,  apartment  buildings  and 
dwellings  other  than  apartment 
buildings,  which  include  all  such 
companies  generating  $5  million  or  less 
in  revenue  aimually.  According  to  the 
Census  Bureau,  there  were  26,960 
operators  of  nonresidential  buildings 
generating  less  than  $5  million  in 
revenue  that  were  in  operation  for  at 
least  one  year  at  the  end  of  1992.  Also 
according  to  the  Census  Bureau,  there 
were  39,903  operators  of  apartment 
dwellings  generating  less  than  $5 
million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  Census  Bureau  provides  no 
separate  data  regarding  operators  of 
dwellings  other  than  apartment 
buildings,  and  we  are  unable  at  this 
time  to  estimate  the  number  of  such 
operators  that  would  qualify  as  small 
entities. 

Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

89.  Disposition  of  MDU  Home  Run 
Wiring:  The  Order  requires  MVPDs  to 
comply  with  a  set  of  procedural 
timetables  for  the  disposition  of  home 
run  wiring  upon  termination  of  service 
when  an  MDU  owner  invokes  the 
Commission's  procedures.  In  addition, 
it  requires  MVPDs  to  include  in  future 
contracts  with  MDU  owners  a  provision 
addressing  the  disposition  of  home  run 
wiring  upon  the  termination  of  the 
contract.  It  also  requires  the  parties  to 
cooperate  to  ensure  as  seamless  a 
transition  as  possible  for  subscribers. 

90.  Sharing  of  Molding:  The  Order 
permits  an  MVPD  to  install  home  run 
wiring  in  an  existing  molding  if  the 
MDU  owner  determines  that  there  is 
sufficient  space,  if  the  incumbent 
MVPD's  ability  to  provide  service  is  not 
impaired,  and  if  the  MDU  owner  gives 
its  affirmative  consent  If  the  MDU 
owner  determines  that  there  is  not 
sufficient  space,  and  the  MDU  owner 
will  permit  larger  moldings,  the  MDU 
owner  may  install  larger  moldings  at  the 
alternative  MVPD's  expense. 

91.  Disposition  of  Cable  Home  Wiring: 
The  Order  requires  MVPDs  to 
implement  their  election  to  remove  or 
abandon  home  wiring  within  seven  days 
of  learning  that  the  home  wiring  will 
not  be  purchased. 

92.  Customer  Access  to  Cable  Home 
Wiring  before  Termination  of  Service: 
The  Order  requires  cable  operators  to 
permit  subscribers  to  provide  or  install 


their  own  cable  home  wiring,  or 
redirect,  reroute  or  coimect  additional 
wiring  to  the  cable  operator's  home 
wiring,  so  long  as  no  electronic  or 
physical  harm  is  caused  to  the  cable 
system  and  the  physical  integrity  of  the 
cable  operator's  wiring  remains  intact. 
The  cable  o'perator  may  choose  to 
impose  requirements  that  any  home 
wiring  meet  reasonable  technical 
specifications,  not  to  exceed  the 
technical  specifications  of  such  wiring 
installed  by  the  cable  operator;  however, 
the  cable  operator  may  require 
additional  technical  specifications  to 
eliminate  electronic  orphysical  harm. 

93.  Signal  Leakage:  Tne  Order  extends 
the  Commission's  cable  signal  leakage 
rules  to  all  broadband  service  providers 
that  pose  a  similar  threat  of  interference 
with  frequencies  used  for  over-the-air 
communications.  Section  76.615(b)(7)  of 
the  cable  signal  leakage  rules  requires 
cable  operators  to  file  annually  with  the 
Commission  the  results  of  their  signal 
leakage  tests  conducted  pursuant  to 
section  76.611. 

Significant  Alternatives  and  Steps 
Taken  To  hfinimize  the  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  the  Stated  Objectives 

This  section  analyzes  the  impact  on 
small  entities  of  the  regulations 
adopted,  amended,  modified,  or 
clarified  in  this  Order. 

94.  Disposition  of  MDU  Home  Run 
Wiring:  We  considered  several 
alternatives  for  the  disposition  of  MDU 
home  nm  wiring,  including:  (1)  Creating 
a  single  demarcation  point  for  cable  and 
telephony  providers;  (2)  moving  the 
cable  demarcation  point;  and  (3) 
maintaining  our  ciurent  rules.  The 
record  indicates  that  MDU  owners  often 
object  to  the  installation  of  multiple 
home  run  wires  for  reasons  including 
aesthetics,  space  limitations,  the 
avoidance  of  disruption  and 
inconvenience,  and  the  potential  for 
property  damage.  Small  video  service 
providers  often  are  new  entrants  that 
will  have  to  install  new  home  nm 
wiring  (if  they  cannot  use  (he  existing 
wiring),  while  incumbent  service 
providers  often  are  established  entities 
that  may  resist  efforts  by  both  new 
entrants  and  MDU  operators  to  arrange 
for  use  of  the  existing  wiring.  By 
bringing  order  and  certainty  to  the 
disposition  of  the  home  run  wiring 
upon  termination  of  service,  the  rules 
adopted  herein  advance  the  interests  of 
both  small  video  service  providers  and 
small  MDU  owners. 

95.  Transfer  of  Ownership  of  Home 
Run  Wiring  in  Future  Installations:  We 
considered  adopting  a  requirement  that. 


for  futiue  installations,  MVPDs  transfer 
ownership  of  home  run  wiring  to  MDU 
owners.  We  instead  decided  to  require 
MVPDs  to  include  in  future  contracts 
with  MDU  owners  a  provision 
addressing  the  disposition  of  home  run 
wiring  upon  termination  of  the  contract. 
This  requirement  will  provide  all  MDU 
owners,  including  small  MDU  owners, 
the  flexibility  to  negotiate  for  ownership 
of  the  home  run  wiring. 

96.  Sharing  of  Moldmg:  We 
considered  not  requiring  the  sharing  of 
molding  even  when  empty  space  exists. 
We  concluded,  however,  that  the  ability 
to  share  molding  often  may  assist  small 
MVPDs,  which  frequently  are  new 
entrants,  to  gain  access  to  MDUs.  We 
considered  Time  Warner's  proposal  to 
allow  affected  MVPDs  and  the  MDU 
owner  to  determine  whether  the 
molding  contains  adequate  space.  Out 
rule,  however,  does  not  require  the 
concurrence  of  the  affected  MVPDs  in 
the  determination  of  whether  adequate 
space  exists. 

97.  Customer  Access  to  Cable  Home 
Wiring  before  Termination  of  Service: 
We  believe  that  subscriber  access  to 
home  wiring  will  advance  the  interests 
of  small  entities.  As  customen  gain  the 
ability  to  select  who  will  install  and 
maintain  their  home  wiring,  small 
entities  will  be  able  to  compete  with  the 
inciunbent  cable  operator  to  provide 
such  services. 

98.  Signal  Leakage:  This  Order 
extends  the  Commission's  cable  signal 
leakage  rules  to  all  broadband  service 
providers  that  pose  a  similar  threat  of 
interference  with  frequencies  used  for 
over-the-air  communications.  Although 
this  modification  will  impact  small 
broadband  service  providers,  we  are 
exploring  the  possibility  of  exempting 
certain  categories  of  broadband  service 
providers  frt>m  the  reporting 
requirements  of  the  signal  leakage  rules. 

Report  to  Congress 

99.  The  Qommission  shall  send  a  copy 
of  the  Order,  including  this  FRF  A,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
§801(a)(l)(A).  A  copy  of  the  Order  and 
the  FRFA  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

XVI.  Ordering  Clauses 

100.  It  is  Ordered  that,  pursuant  to 
sections  1,  4(1),  201-205,  214-215.  220. 
303,  623.  624  and  632  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 154(i).  201- 
205,  214-215,  220,  303,  543,  544  and 
552,  the  Commission's  rules  are  hereby 
amended  as  set  forth  below. 
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101.  It  is  fiirther  ordered  that  the 
amendments  in  47  CFR  76.613,  76.802 
and  76.804  impose  information 
collection  requirements,  and  will 
therefore  not  become  effective  until 
approved  by  the  Office  of  Management 
and  Budget  ("OMB").  The  amendments 
in  47  CFR  76.5,  76.620,  76.800,  76.805 
and  76.806  will  become  effective  30 
days  following  publication  of  this  Order 
in  the  Federal  Register.  However, 
compliance  with  amendments  in  47 
CFR  76.5.  76.620,  76.800,  76.805  and 
76.806  will  not  be  required  until  OMB 
approval  of  the  information  collection 
requirements  in  47  CFR  76.613,  76.802 
and  76.804.  The  Commission  will 
publish  a  docimient  at  a  later  date 
announcing  the  effective  date  of  the 
amendments  in  47  CFR  76.613,  76.802 
and  76.804,  and  the  date  of  compliance 
for  the  amendments  in  47  CFR  76.5, 
76.620,  76.800,  76.805  and  76.806. 

102.  It  is  fiirther  ordered  that  the 
Commission  shall  send  a  copy  of  the 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Sul^ects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  76  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Anthoritr-  47  U.S.C  151. 152. 153. 154. 
301.  302.  303.  303a.  307,  308,  309,  312,  315, 
317.  325.  503.  521,  522,  531,  532,  533,  534. 
535,  536,  537.  543,  544,  544a,  545,  548,  552. 
554.  556.  558.  560,  561.  571.  572.  573. 

2.  Section  76.5  is  amended  by  revising 
paragraph  (mm)(2)  and  adding 
paragraphs  (mm)(3)  and  (mm)(4),  to  read 
as  follows: 

178^    DefMtions. 

•        •        *        •        * 

(mm)«  •  • 

(2)  For  new  and  existing  multiple 
dwelling  unit  installations  with  non- 
loop-through  wiring  configurations,  the 
demarcation  point  shall  be  a  point  at  (or 
about)  twelve  inches  outside  of  where 
the  cable  wire  enters  the  subscriber's 
dwelling  unit,  or,  where  the  wire  is 
physically  inaccessible  at  such  point, 
the  closest  practicable  point  thereto  that 


does  not  require  access  to  the  individual 
subscriber's  dwelling  unit. 

(3)  For  new  and  existing  multiple 
dwelling  unit  installations  with  loop- 
through  wiring  configurations,  the 
demarcation  points  shall  be  at  (or  about) 
twelve  inches  outside  of  where  the  cable 
wire  enters  or  exits  the  first  and  last 
individual  dwelling  units  on  the  loop, 
or,  where  the  wire  is  physically 
inaccessible  at  such  point(s),  the  closest 
practicable  point  thereto  that  does  not 
require  access  to  an  individual 
subscriber's  dwelling  unit 

(4)  As  used  in  this  paragraph  (mm)(3), 
the  term  "physically  inaccessible" 
describes  a  location  that: 

(i)  Would  require  significant 
modification  of,  or  significant  damage 
to,  preexisting  structural  elements,  and 

(ii)  Would  add  significantiy  to  the 
physical  difficulty  and/or  cost  of 
accessing  the  sul»criber's  home  wiring. 

Note  to  paragraph  (niinM4):  For  example, 
wiring  embedded  in  brick,  metal  conduit  or 
cinder  blocks  with  limited  or  without  access 
openings  would  likely  be  physically 
inaccessible;  wiring  enclosed  within  hallway 
molding  would  not 

•  •         *         •         • 

3.  Section  76.613  is  amended  by 
revising  the  heading  and  by  revising 
paragraphs  (b),  (c),  and  (d)  to  read  as 
follows: 

S  78.613    kiterferance  from  a  multichannel 
video  progrwnming  distributor  r'MVPD"). 

*  •        •        •        * 

(b)  An  MVPD  that  causes  harmful 
interference  shall  prompUy  take 
appropriate  measures  to  eliminate  the 
harmful  interference. 

(c)  If  harmful  interference  to  radio 
conmnmications  involving  the  safety  of 
life  and  protection  of  property  cannot  be 
promptly  eliminated  by  the  application 
of  suitable  techniques,  operation  of  the 
offending  MVPD  or  appropriate 
elements  thereof  shall  immediately  be 
suspended  upon  notification  by  the 
District  Director  and/or  Resident  Agent 
of  the  Commission's  local  field  office, 
and  shall  not  be  resumed  until  the 
interference  has  been  eliminated  to  the 
satisfaction  of  the  Ehstrict  Director  and/ 
or  Resident  Agent.  When  authorized  by 
the  District  Director  and/or  Resident 
Agent,  short  test  operations  may  be 
made  during  the  period  of  suspended 
operation  to  check  the  efficacy  of 
remedial  measures. 

(d)  The  MVPD  may  be  required  by  the 
District  Director  and/or  Resident  Agent 
to  prepare  and  submit  a  report  regarding 
the  cause(s)  of  the  interference, 
corrective  measures  planned  or  taken, 
and  the  efficacy  of  the  remedial 
measures. 


4.  Section  76.620  is  added  to  read  as 
follows: 

S76.620.  Non-cabia  mumchannel video 
programming  distritHrtors  r'MVPOs"). 

(a)  Sections  76.605(a)(12).  76.610. 
76.611.  76.612,  76.614,  76.615(b)(l-6). 
76.616,  and  76.617  shall  apply  to  all 
non-cable  MVPDs.  However,  non-cable 
MVPD  systems  that  are  substantially 
built  as  of  January  1, 1998  shall  not  be 
subject  to  these  sections  until  January  1, 
2003.  "Substantially  built"  shall  be 
defined  as  having  75  percent  of  the 
distribution  plant  completed.  As  of 
January  1,  2003,  §  76.615(b)(7)  shall 
apply  to  all  non-cable  MVPDs. 

lb)  To  comply  with  §  76.615(b)(2),  a 
non-cable  MVPD  shall  submit  its 
Internal  Revenue  Service's  Employer 
Identification  (E.I.)  number  instead  of  an 
FCC  identifier. 

5.  Subpart  M  is  amended  by  revising 
the  heading  to  read  as  follows: 

Subpart  M— Cabl«  Inside  Wiring 

6.  Section  76.800  is  added  to  read  as 
follows: 

f7eJ00    tMinitions. 

(a)  MDU.  A  multiple  dwelling  tmit 

building  (e.g.,  an  apartment  building, 
condominium  building  or  cooperative). 

(b)  MDU  owner.  The  entity  tnat  owns 
or  controls  the  common  areas  of  a 
multiple  dwelling  unit  building. 

(c)  MVPD.  A  multichannel  video 
programming  distributor,  as  that  term  is 
defined  in  Section  602(13)  of  the 
Communications  Act,  47  U.S.C.  522(13). 

(d)  Home  run  wiring.  The  wiring  from 
the  demarcation  point  to  the  point  at 
which  the  MVPD's  wiring  becomes 
devoted  to  an  individual  subscriber  or 
individual  loop. 

7.  Section  76.802  is  amended  by 
revising  paragraphs  (a)  and  (g),  and 
adding  paragraph  (1)  to  read  as  follows: 

178.802    Dispoeition  of  cable  home  wiring. 

(a)(1)  Upon  voluntary  termination  of 
cable  service  by  a  subscriber  in  a  single 
unit  installation,  a  cable  operator  shall 
not  remove  the  cable  home  wiring 
unless  it  gives  the  subscriber  the 
opportunity  to  purchase  the  wiring  at 
the  replacement  cost,  and  the  subscriber 
declines.  If  the  subscriber  declines  to 
purchase  the  cable  home  wiring,  the 
cable  system  operator  must  then  remove 
the  cable  home  wiring  within  seven 
days  of  the  subscriber's  decision,  under 
normal  operating  conditions,  or  make 
no  subsequent  attempt  to  remove  it  or 
to  restrict  its  use. 

(2)  Upon  voluntary  termination  of 
cable  service  by  an  individual 
subscriber  in  a  multiple-iuiit 
installation,  a  cable  operator  shall  not  be 
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entitled  to  remove  the  cable  home 
wiring  unless:  it  gives  the  subscriber  the 
opportunity  to  purchase  the  wiring  at 
the  replacement  cost;  the  subscribe' 
declines,  and  neither  the  MDU  owner 
nor  an  alternative  MVPD,  where 
permitted  by  the  MDU  owner,  has 
provided  reasonable  advance  notice  to 
the  incumbent  provider  that  it  would 
purchase  the  cable  home  wiring 
pursuant  to  this  section  if  and  when  a 
subscriber  declines.  If  the  cable  system 
operator  is  entitled  to  remove  the  cable 
home  wiring,  it  must  then  remove  the 
wiring  within  seven  days  of  the 
subscriber's  decision,  under  normal 
operating  conditions,  or  make  no 
subsequent  attempt  to  remove  it  or  to 
restrict  its  use. 

(3)  The  cost  of  the  cable  home  wiring 
is  to  be  based  on  the  replacement  cost 
per  foot  of  the  wiring  on  the  subscriber's 
side  of  the  demarcation  point  multiplied 
by  the  length  in  feet  of  such  wiring,  and 
the  replacement  cost  of  any  passive 
splitters  located  on  the  subscriber's  side 
of  the  demarcation  point 

(g)  If  the  cable  operator  adheres  to  the 
procedures  described  in  paragraph  (b)  of 
this  section,  and  the  subscriber  asks  for 
more  time  to  make  a  decision  regarding 
whether  to  purchase  the  home  wiring, 
the  seven  (7)  day  period  described  in 
paragraph  (b)  of  this  section  will  not 
begin  rvmning  yntil  the  subscriber 
declines  to  purchase  the  wiring;  in 
addition,  the  subscriber  may  not  use  the 
wiring  to  connect  to  an  alternative 
service  provider  until  the  subscriber 
notifies  the  operator  whether  or  not  the 
subscriber  wishes  to  purchase  the 
wiring. 

(1)  The  provisions  of  §  76.802,  except 
for  §  76.802(a)(1),  shall  apply  to  all 
MVPDs  in  the  same  maimer  that  they 
apply  to  cable  operators. 

8.  Section  76.804  is  added  to  read  as 
follows: 

i  76.804    Disposition  of  home  run  wiring. 

(a)  BuUding-by-building  disposition  of 
home  run  wiring.  (1)  Where  an  MVPD 
owns  the  home  run  wiring  in  an  MDU 
and  does  not  (or  will  not  at  the 
conclusion  of  the  notice  period)  have  a 
legally  enforceable  right  to  remain  on 
the  premises  against  the  wishes  of  the 
MDU  owner,  the  MDU  owner  may  give 
the  MVPD  a  minimum  of  90  days' 
written  notice  that  its  access  to  the 
entire  building  will  be  terminated  to 
invoke  the  procedures  in  this  section. 
The  MVPD  will  then  have  30  days  to 
notify  the  MDU  owner  in  writing  of  its 
election  for  all  the  home  run  wiring 
inside  the  MDU  building:  to  remove  the 


wiring  and  restore  the  MDU  building 
consistent  with  state  law  within  30  days 
of  the  end  of  the  90-day  notice  period 
or  within  30  days  of  actual  service 
termination,  whichever  occurs  first;  to 
abandon  and  not  disable  the  wiring  at 
the  end  of  the  90-day  notice  period;  or 
to  sell  the  wiring  to  the  MDU  building 
owner.  If  the  incumbent  provider  elects 
to  remove  or  abandon  the  wiring,  and  it 
intends  to  terminate  service  before  the 
end  of  the  90-day  notice  period.,  the 
inciunbent  provider  shall  notify  the 
MDU  owner  at  the  time  of  this  election 
of  the  date  on  which  it  intends  to 
terminate  service.  If  the  inciunbent 
provider  elects  to  remove  its  wiring  and 
restore  the  building  consistent  with 
state  law,  it  must  do  so  within  30  days 
of  the  end  of  the  90-day  notice  period 
or  within  30  days  of  actual  service 
termination,  which  ever  occurs  first.  For 
purposes  of  abandonment,  passive 
devices,  including  splitters,  shall  be 
considered  part  of  the  home  run  wiring. 
The  inciunbent  provider  that  has  elected 
to  abandon  its  home  run  wiring  may 
remove  its  amplifiers  or  other  active 
devices  used  in  the  wiring  if  an 
equivalent  replacement  can  easily  be 
reattached.  In  addition,  an  incumbent 
provider  removing  any  active  elements 
shall  comply  with  the  notice 
requirements  and  other  rules  regarding 
the  removal  of  home  run  wiring.  If  the 
MDU  owner  declines  to  purchase  the 
home  run  wiring,  the  MDU  owner  may 
permit  an  alternative  provider  that  has 
been  authorized  to  provide  service  to 
the  MDU  to  negotiate  to  purchase  the 
wiring. 

(2)  If  the  incumbent  provider  elects  to 
sell  the  home  run  wiring  under 
paragraph  (a)(1)  of  this  section,  the 
incumbent  and  the  MDU  owner  or 
alternative  provider  shall  have  30  days 
from  the  date  of  election  to  negotiate  a 
price.  If  the  parties  are  unable  to  agree 
on  a  price  within  that  30-day  time 
period,  the  incumbent  must  elect:  to 
abandon  without  disabling  the  wiring; 
to  remove  the  wiring  and  restore  the 
MDU  consistent  with  state  law;  or  to 
submit  the  price  determination  to 
binding  arbitration  by  an  independent 
exf)ert.  If  the  incumbent  provider 
chooses  to  abandon  or  remove  its 
wiring,  it  must  notify  the  MDU  owner 
at  the  time  of  this  election  if  and  when 
it  intends  to  terminate  service  before  the 
end  of  the  90-day  notice  period.  If  the 
incimibent  service  provider  elects  to 
abandon  its  wiring  at  this  point,  the 
abandonment  shall  become  effective  at 
the  end  of  the  90-day  notice  period  or 
upon  service  termination,  whichever 
occurs  first.  If  the  incumbent  elects  at 
this  point  to  remove  its  wiring  and 


restore  the  building  consistent  with 
state  law,  it  must  do  so  within  30  days 
of  the  end  of  the  90-day  notice  period 
or  within  30  days  of  actual  service 
termination,  which  ever  occurs  first 

(3)  If  the  incumbent  elects  to  submit 
to  binding  arbitration,  the  parties  shall 
have  seven  days  to  agree  on  an 
independent  expert  or  to  each  designate 
an  expert  who  will  pick  a  third  expert 
within  an  additional  seven  days.  The 
independent  expert  chosen  will  be 
required  to  assess  a  reasonable  price  for 
the  home  run  wiring  by  the  end  of  the 
90-day  notice  period.  U  the  incumbent 
elects  to  submit  the  matter  to  binding 
arbitration  and  the  MDU  owner  (or  the 
alternative  provider)  refuses  to 
participate,  the  incumbent  shall  have  no 
further  obligations  under  the 
Commission's  home  run  wiring 
disposition  procedures.  If  the 
incumbent  fells  to  comply  with  any  of 
the  deadlines  established  herein,  it  shall 
be  deemed  to  have  elected  to  abandon 
its  home  r\in  wiring  at  the  end  of  the  90-^ 
day  notice  period. 

(4)  The  MDU  owner  shall  be 
permitted  to  exercise  the  rights  of 
individual  subscribers  under  this 
subsection  for  purposes  of  the 
disposition  of  the  cable  home  wiring 
under  §  76.802.  When  an  MDU  owner 
notifies  an  incimibent  provider  under 
this  section  that  the  incumbent 
provider's  access  to  the  entire  building 
will  be  terminated  and  that  the  MDU 
owner  seeks  to  use  the  home  r\m  wiring 
for  another  service,  the  incumbent 
provider  shall,  in  accordance  with  our 
current  home  wiring  rules:  offer  to  sell 
to  the  MDU  owner  any  home  wiring 
within  the  individual  dwelling  units 
that  the  incumbent  provider  owns  and 
intends  to  remove;  and  provide  the 
MDU  owner  with  the  total  per-foot 
replacement  cost  of  such  home  wiring. 
This  information  must  be  provided  to 
the  MDU  owner  within  30  days  of  the 
initial  notice  that  the  incumbent's 
access  to  the  building  will  be 
terminated.  If  the  MDU  owner  declines 
to  purchase  the  cable  home  wiring,  the 
MDU  owner  may  allow  the  alternative 
provider  to  purchase  the  home  wiring 
upon  service  termination  under  the 
terms  and  conditions  of  §  76.802.  If  the 
MDU  owner  or  the  alternative  provider 
elects  to  purchase  the  home  wiring 
under  these  rules,  it  must  so  notify  the 
incumbent  MVPD  provider  not  later 
than  30  days  before  the  incumbent's 
termination  of  access  to  the  building 
will  become  effective.  If  the  MDU  owner 
and  the  alternative  provider  fail  to  elect 
to  purchase  the  home  wiring,  the 
incumbent  provider  must  then  remove 
the  cable  home  wiring,  under  normal 
operating  conditions,  within  30  days  of 
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actual  service  termination,  or  make  no 
subsequent  attempt  to  remove  it  or  to 
restrict  its  use. 

(5)  The  parties  shall  cooperate  to 
avoid  disruption  in  service  to 
subscribers  to  the  extent  possible. 

(b)  Unit-by-unit  disposition  of  home 
run  wiring:  (1)  Where  an  MVPD  owns 
the  home  run  wiring  in  an  MDU  and 
does  not  (or  will  not  at  the  conclusion 
of  the  notice  period)  have  a  legally 
enforceable  right  to  maintain  any 
particular  home  run  wire  dedicated  to  a 
particular  unit  on  the  premises  against 
the  MDU  owner's  wishes,  the  MDU 
owner  may  permit  multiple  MVPDs  to 
compete  for  the  right  to  use  the 
individual  home  run  wires  dedicated  to 
each  unit  in  the  MDU.  The  MDU  owner 
must  provide  at  least  60  days'  written 
notice  to' the  incumbent  MVPD  of  the 
MDU  owner's  intention  to  invoke  this 
procedure.  The  incumbent  MVPD  will 
then  have  30  days  to  provide  a  single 
written  election  to  the  MDU  owner  as  to 
whether,  for  each  and  every  one  of  its 
home  run  wires  dedicated  to  a 
subscriber  who  chooses  an  alternative 
provider's  service,  the  incumbent  MVPD 
will:  remove  the  wiring  And  restore  the 
MDU  building  consistent  with  state  law; 
abandon  the  wiring  without  disabling  it; 
or  sell  the  wiring  to  the  MDU  ovimer.  If 
the  MDU  owner  refuses  to  purchase  the 
home  run  wiring,  the  MDU  owner  may 
permit  the  alternative  provider  to 
purchase  it  ff  the  alternative  provider  is- 
permitted  to  purchase  the  wiring,  it  will 
be  required  to  make  a  similar  election 
within  this  30-day  period  for  each  home 
run  wire  solely  dedicated  to  a  subscriber 
who  switches  back  &t>m  the  alternative 
provider  to  the  incimibent  MVPD. 

(2)  If  the  incumbent  provider  elects  to 
sell  the  home  run  wiring  under 
paragraph  (b)(1),  the  incumbent  and  the 
MDU  owner  or  alternative  provider 
shall  have  30  days  bom  the  date  of 
election  to  negotiate  a  price.  During  this 
30-day  negotiation  period,  the  parties 
may  arrange  for  an  up-front  lump  sum 
payment  in  lieu  of  a  unit-by-unit 
payment.  M  the  parties  are  unable  to 
agree  on  a  price  during  this  30-day  time 
period,  the  incumbent  must  elect:  to 
abandon  without  disabling  the  wiring; 
to  remove  the  wiring  and  restore  the 
MDU  consistent  with  state  law;  or  to 
submit  the  price  determination  to 
binding  arbitration  by  an  independent 
expert.  If  the  incumbent  elects  to  submit 
to  binding  arbitration,  the  parties  shall 
have  seven  days  to  agree  on  an 
independent  expert  or  to  each  designate 
an  expert  who  will  pick  a  third  expert 
within  an  additional  seven  days.  The 
independent  expert  chosen  will  be 
required  to  assess  a  reasonable  price  for 
the  home  run  wiring  within  14  days,  ff 


subscribers  wish  to  switch  service 
providers  after  the  expiration  of  the  60- 
day  notice  period  but  before  the  expert 
issues  its  price  determination,  the 
procedures  set  forth  in  paragraph  (b)(3) 
of  this  section  shall  be  followed,  subject 
to  the  price  established  by  the  arbitrator. 
If  the  incimibent  elects  to  submit  the 
matter  to  binding  arbitration  and  the 
MDU  owner  (or  the  alternative  provider) 
refuses  to  participate,  the  incumbent 
shall  have  no  further  obligations  under 
the  Commission's  home  run  wiring 
disposition  procedures. 

(3)  When  an  MVPD  that  is  currently 
providing  service  to  a  subscriber  is 
notified  either  orally  or  in  writing  that 
that  subscriber  wishes  to  terminate 
service  and  that  another  service 
provider  intends  to  use  the  existing 
home  run  wire  to  provide  service  to  that 
particular  subscriber,  a  provider  that  has 
elected  to  remove  its  home  run  wiring 
pursuant  to  paragraph  (b)(1)  or  (bK2)  of 
this  section  will  have  seven  days  to 
remove  its  home  run  %viring  and  restore 
the  building  consistent  with  state  law.  If 
the  subscriber  has  requested  service 
termination  more  than  seven  days  in  the 
future,  the  seven-day  removal  period 
shall  begin  on  the  date  of  actual  service 
termination  (and,  in  any  event,  shall 
end  no  later  than  seven  days  ahm  the 
requested  date  of  termination).  If  the 
provider  has  elected  to  abandon  or  sell 
the  wiring  pursuant  to  paragraph  (b)(1) 
or  (b)(2)  of  this  section,  the 
abandonment  or  sale  will  become 
effective  upon  actual  service 
termination  or  upon  the  requested  date 
of  termination,  whichever  occurs  first. 
For  purposes  of  abandonment,  passive 
devices,  including  splitters,  shall  be 
considered  part  of  the  home  run  wiring. 
The  incumbent  provider  may  remove  its 
amplifiers  or  other  active  devices  used 
in  the  wiring  if  an  equivalent 
replacement  can  easily  be  reattached.  In 
addition,  an  incumbent  provider 
removing  any  active  elements  shall 
comply  with  the  notice  requirements 
and  other  rules  regarding  the  removal  of 
home  run  wiring.  If  the  incumbent 
provider  intends  to  terminate  service 
prior  to  the  end  of  the  seven-day  period, 
the  incumbent  shall  inform  the  party 
requesting  service  termination,  at  the 
time  of  such  request,  of  the  date  on 
which  service  will  be  terminated.  The 
incumbent  provider  shall  make  the 
home  run  wiring  accessible  to  the 
alternative  provider  within  twenfy-four 
(24)  hours  of  actual  service  termination. 

(4)  If  the  incumbent  provider  fails  to 
comply  with  any  of  the  deadlines 
established  herein,  the  home  nm  wiring 
shall  be  considered  abandoned,  and  the 
incumbent  may  not  prevent  the 
alternative  provider  from  using  the 


home  nm  vriring  immediately  to 
provide  service.  The  alternative 
provider  or  the  MDU  owner  may  act  as 
the  subscriber's  agent  in  providing 
notice  of  a  subscriber's  desire  to  change 
services,  consistent  with  state  law.  If  a 
subscriber's  service  is  terminated 
without  notification  that  another  service 
provider  intends  to  use  the  existing 
home  run  wiring  to  provide  service  to 
that  particular  subscriber,  the 
incumbent  provider  virill  not  be  required 
to  carry  out  its  election  to  sell,  remove 
or  abandon  the  home  run  wiring;  the 
incumbent  provider  will  be  required  to 
carry  out  its  election,  however,  if  and 
when  it  receives  notice  that  a  subscriber 
wishes  to  use  the  home  run  wiring  to 
receive  an  alternative  service.  Section 
76.802  of  the  Commission's  rules 
regarding  the  disposition  of  cable  home 
wiring  will  apply  where  a  subscriber's 
service  is  terminated  without  notifying 
the  incumbent  provider  that  the 
subscriber  wishes  to  use  the  home  run 
wiringto  receive  an  alternative  service. 

(5)  The  parties  shall  cooperate  to 
avoid  disruption  in  service  to 
subscribers  to  the  extent  possible. 

(6)  Section  76.802  of  the 
Commission's  rules  regarding  the 
disposition  of  cable  home  wiring  will 
continue  to  apply  to  the  wiring  on  the 
subscriber's  side  of  the  cable 
demarcation  point 

(c)  The  procedures  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  apply  unless  and  until  the 
incumbent  provider  obtains  a  court 
ruling  or  an  injunction  within  forfy-five 
(45)  days  foUovnng  the  initial  notice 
enjoining  its  displacement 

(d)  After  the  enective  date  of  this  rule. 
MVPDs  shall  include  a  provision  in  all 
service  contracts  entered  into  with  MDU 
owners  setting  forth  the  disposition  of 
any  home  run  wiring  in  the  MDU  upon 
the  termination  of  the  contract. 

(e)  Incumbents  are  prohibited  from 
using  any  ownership  interest  they  may 
have  in  property  located  on  or  near  the 
home  run  wiring,  such  as  molding  or 
conduit,  to  prevent,  impede,  or  in  any 
way  interfere  with,  the  abilify  of  an 
alternative  MVPD  to  use  the  home  run 
wiring  pursuant  to  this  section. 

(f)  Section  76.804  shall  apply  to  all 
MVPDs. 

9.  Section  76.805  is  added  to  read  as 
follows: 

§76.806    Access  to  molding. 

(a)  An  MVPD  shall  be  permitted  to 
install  one  or  more  home  run  wires 
within  the  existing  molding  of  an  MDU 
where  the  MDU  owner  finds  that  there 
is  sufficient  space  to  permit  the 
installation  of  the  additional  wiring 
without  interfering  with  the  abilify  of  an 
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existing  MVPD  to  provide  service,  and 
gives  its  affirmative  consent  to  such 
installation.  This  paragraph  shall  not 
apply  where  the  incumbent  provider 
has  an  exclusive  contractual  right  to 
occupy  the  molding. 

(h)  If  an  MDU  owner  finds  that  there 
is  insufficient  space  in  existing  molding 
to  permit  the  installation  of  the  new 
wiring  without  interfering  with  the 
ability  of  an  existing  MVPD  to  provide 
service,  but  gives  its  affirmative  consent 
to  the  installation  of  larger  molding  and 
additional  wiring,  the  MDU  owner  (with 
or  without  the  assistance  of  the 
incumbent  and/or  the  alternative 
provider)  shall  be  permitted  to  remove 
the  existing  molding,  return  such 
molding  to  the  incumbent,  if 
appropriate,  and  install  additional 
wiling  and  larger  molding  in  order  to 
contain  the  additional  wiring.  This 
paragraph  shall  not  apply  where  the 
incumbent  provider  possesses  a 
contractual  right  to  maintain  its  molding 
on  the  premises  without  alteration  by 
the  MDU  owner. 

(c)  The  alternative  provider  shall  be 
required  to  pay  any  and  all  installation 
costs  associated  with  the 
implementation  of  paragraphs  (a)  or  (b) 
of  this  section,  including  the  costs  of 
restoring  the  MDU  owner's  property  to 
its  original  condition,  and  the  costs  of 
repairing  any  damage  to  the  inciunbent 
provider's  wiring  or  other  property. 

10.  Section  76.806  is  added  to  read  as 
follows: 

S  78.806    Pre-t»nnlnation  access  to  cable 
home  wiring. 

(a)  Prior  to  termination  of  service,  a 
customer  may:  install  or  provide  for  the 
installation  of  their  own  cable  home 
wiring;  or  connect  additional  home 
wiring,  splitters  or  other  equipment 
within  their  premises  to  the  wiring 
owned  by  the  cable  operator,  so  long  as 
no  electronic  or  physical  harm  is  caused 
to  the  cable  system  and  the  physical 


integrity  of  the  cable  operator's  wiring 
remains  intact. 

(b)  Cable  operators  may  require  that 
home  wiring  (including  passive 
splitters,  connectors  and  other 
equipment  used  in  the  installation  of 
home  wiring)  meets  reasonable 
technical  specifications,  not  to  exceed 
the  technical  specifications  of  such 
equipment  installed  by  the  cable 
operator,  provided  however,  that  if 
electronic  or  physical  harm  is  caused  to 
the  cable  system,  the  cable  operator  may 
impose  additional  technical 
specifications  to  eliminate  such  harm. 
To  the  extent  a  customer's  installations 
or  rearrangements  of  wiring  degrade  the 
signal  qusdity  of  or  interfere  with  other 
customers'  signals,  or  cause  electronic 
or  physical  harm  to  the  cable  system, 
the  cable  operator  may  discontinue 
service  to  that  subscriber  imtil  the 
degradation  or  interference  is  resolved. 

(c)  Customers  shall  not  physically  cut, 
substantially  alter,  improperly  terminate 
or  otherwise  destroy  cable  operator- 
owned  home  wiring. 

|FR  Doc.  97-29514  Filed  11-13-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-2S8;  FCC  97-158] 

Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 

AQENCY:  Federal  Commiuiications 

Commission. 

ACTION:  Final  rule;  announcement  of 

efi^ective  date. 

summary:  The  Commission's 
amendments  to  47  CFR  Sections  76.701 
and  76.702,  which  contained 
information  collection  requirements, 
became  effective  on  October  29,  1997. 


These  amendments,  which  were 
published  in  the  Federal  Register  on 
May  23, 1997.  relate  to  implementation 
of  the  cable  television  leased  access  and 
public,  educational,  and  governmental 
access  indecency  provisions  of  the  1992 
Cable  Act. 

EFFECTIVE  DATE:  The  amendments  to  47 
CFR  Sections  76.701  and  76.702, 
published  at  62  FR  28371,  became 
effective  on  October  29, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meryl  S.  Icove,  Cable  Services  Bureau, 
(202)  418-7200. 

SUPPLEMENTARY  INFORMATION: 

1.  On  May  7, 1997,  the  Commission 
released  an  order  revising  its  indecency 
rules  for  leased  access  and  public, 
educational  and  governmental  access 
channels,  a  summary  of  which  was 
published  in  the  Federal  Register.  See 
62  FR  28371,  May  23,  1997.  Because 
they  imposed  new  or  modified 
information  collection  requirements,  47 
CFR  Sections  76.701  and  76.702  could 
not  become  effective  until  approved  by 
the  Office  of  Management  and  Budget 
("OMB").  OMB  Approved  these  rule 
changes  on  October  29, 1997. 

2.  The  Federal  Register  summary 
stated  that  the  Commission  would 
publish  a  document  confirming  the 
effective  date  and  notifying  parties  that 
these  rules  have  become  effective.  The 
amendments  to  47  CFR  Sections  76.701 
and  76.702  became  effective  on  October 
29. 1997. 

List  of  Subfects  in  47  CFR  Part  78 

Administrative  practice  and 
procedure.  Cable  television.  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-29986  Filed  ll-l»-fl7;  8:45  am) 
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Proposed  Rules 


Federal  Register 

VoL  62,  No.  220 

Friday,  November  14.  1097 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  matcing  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Part  2411 

Revision  of  Freedom  of  Information 
Act  Regulations 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Labor  Relations 
Authority,  the  General  Counsel  of  the 
Federal  Labor  Relations  Authority,  and 
the  Federal  Service  Impasses  Panel 
(FLRA)  are  proposing  to  amend  their 
regulations  relating  to  the  Freedom  of 
Information  Act  to  implement  certain 
changes  mandated  by  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996,  (EFOIA).  The 
regulatory  changes  proposed  in  this 
notice  will  provide  for  expedited 
processing  of  information  requests,  as 
required  by  the  EFOIA. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1997. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  Peter  Constantine.  Office 
of  Case  Control,  Federal  Labor  Relations 
Authority,  607  14th  Street,  N.W.,  Room 
415,  Washington,  D.C.  20424-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shari  Polur  (202)  482-6695  ext.  340. 
SUPPLBIENTARY  INFORMATION:  Through 
the  EFOIA,  Pub.  L.  104-231, 110  Stat. 
3048  (1996),  Congress  amended  the 
FOIA  5  U.S.C.  552  et  seq.,  to  address, 
among  other  things,  the  expedited 
processing  of  requests  for  information. 
Specifically.  Congress  required  agencies 
to  promulgate  regulations  under  which 
requests  for  expedited  processing  would 
be  considered.  In  addition.  Congress 
mandated  that  agencies  grant  such 
requests  upon  a  showing  of  compelling 
need. 

Written  comments  are  solicited  at  the 
address  given  above.  Copies  of  all 
written  comments  will  be  available  for 
inspection  and  photocopying  during 
normal  business  hours,  in  the  Office  of 
Case  Control. 


The  FLRA  proposes  to  amend  part 
241 1 .  Availability  of  Official 
Information.  The  EFOIA  requires 
agencies  to  promulgate,  through  notice 
and  comment  rulemaking,  regulations 
providing  for  expedited  processing  of 
initial  requests  that  demonstrate  a 
compelling  need.  In  addition,  the 
regulations  must  provide  for  expedited 
processing  in  other  cases  when  the 
agency  determines  it  is  warranted. 
Compelling  need  is  defined  as  cases 
where  "a  bilure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or  with  respect 
to  a  request  made  by  a  person  primarily 
engaged  in  disseminating  information, 
urgency  to  inform  the  public  concerning 
actual  or  alleged  Federal  Government 
activity."  5  U.S.C.  552(a)(6)(E)(v).  A 
requester  seeking  expedited  processing 
can  demonstrate  a  compelling  need  by 
submitting  a  statement  certified  by  the 
requester  "to  be  true  and  correct  to  the 
best  of  such  person's  knowledge  and 
belief  that  satisfies  the  statutory  and 
regulatory  definitions  of  compeUing 
need.  5  U.S.C.  552(a)(6)(E)(vi).  FOIA 
officers  must  notify  the  requester  within 
ten  (10)  calendar  days  whether  or  not 
expedited  processing  has  been  granted. 
If  denied,  any  appeals  made  must  be 
processed  expeditiously.  The  proposed 
regulations  would  reflect  these  changes 
through  modifications  to  §  2411.8, 
including  a  retitling  of  the  section  and 
the  addition  of  a  new  paragraph  (b). 

Executive  Order  12886 

This  final  regulation  has  been 
reviewed  in  accordance  with  Executive 
Order  12886.  It  is  not  classified  as 
significant  because  it  does  not  meet  the 
criteria  for  significant  regulatory  action 
established  by  the  E.O. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibUity  Act,  5  U.S.C. 
605(b),  the  FLRA  has  determined  that 
this  proposed  regiilation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  are  procedural  in 
nature  and  are  required  to  implement 
EFOL\. 

Paperworic  Reduction  Act  of  1995 

The  proposed  regulations  contain  no 
additional  information  collection  or 
record  keeping  requirement  under  the 


Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  3501,etseg. 

List  of  Sub|ectB  in  5  CFR  Part  2411 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees. 

For  the  reasons  stated  in  the 
preamble,  the  FLRA  is  proposing  to 
adopt  the  following  amendments  to  5 
CFR  part  2411,  Freedom  of  Information 
Act  Regulations: 

1.  The  authority  citation  for  Part  2411 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552. 

2.  Revise  §  2411.8  to  read  as  follows: 

S2411.8    Modification  of  time  limits. 

(a)  In  unusual  circumstances  as 
specified  in  this  section,  the  time  limits 
prescribed  with  respect  to  initial 
determinations  or  determinations  on 
appeal  may  be  extended  by  written 
notice  from  the  officer  handling  the 
request  (either  initial  or  on  appeal)  to 
the  person  making  such  request  setting 
forth  the  reasons  for  such  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched.  No  such 
notice  shall  specify  a  date  that  would 
result  in  a  total  extension  of  more  than 
ten  (10)  working  days.  As  used  in  this 
section,  unusual  circumstances  means, 
but  only  to  the  extent  reasonably 
necessary  to  the  proper  processing  of 
the  particular  request: 

(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments  that  are 
sepiuate  from  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect  and 
appropriately  examine  a  voluminous 
amoimt  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having  a 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(b)  Expedited  processing  of  a  request 
for  records,  or  an  appeal  of  a  denial  of 

a  request  for  expedited  processing,  shall 
be  provided  when  the  requester 
demonstrates  a  compelling  need  for  the 
information  and  in  other  cases  as 
determined  by  the  officer  processing  the 
request  A  requester  seeking  expedited 
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processing  can  demonstrate  a 
compelling  need  by  submitting  a 
statement  certified  by  the  requester  to  be 
true  and  correct  to  the  best  of  such 
person's  knowledge  and  belief  and  that 
satisfies  the  statutory  and  regulatory 
definitions  of  compelling  need. 
Requesters  shall  be  notified  within  ten 
(10)  calendar  days  after  receipt  of  such 
a  request  whether  expedited  processing, 
or  an  appeal  of  a  denial  of  a  request  for 
expedited  processing,  was  granted.  As 
used  in  this  section,  compelling  need 
means: 

(1)  That  a  failure  to  obtain  requested 
records  on  an  expedited  basis  could 
reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual;  or 

(2)  With  respect  to  a  request  made  by 
a  person  primarily  engaged  in 
disseminating  information,  urgency  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity. 

Dated:  November  7, 1997. 
Solly  ThooMS. 
Executive  Director. 

IFR  Doc  97-29914  Filed  11-13-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 
(Docket  Na  97-066-1] 

Changes  In  Disease  Status  of  Belgium, 
France,  Greece,  Luxembourg, 
Portugal,  and  Spain 

MEHCr:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Luxembourg  and  Portugal  bee  of 
rinderpest  and  foot-and-mouth  disease; 
Greece  free  of  rinderpest:  France, 
Greece,  Luxembourg,  and  Spain  free  of 
exotic  Newcastle  disease;  Portugal  free 
of  African  swine  fever  and  Belgium, 
France,  and  Portugal  free  of  swine 
vesicular  disease.  These  proposed 
actions  are  based  on  a  request  fit>m  the 
European  Commission's  Directorate 
General  for  Agriculture  and  on  our 
review  of  the  supporting  documentation 
supplied  with  that  request.  These 
proposed  actions  would  relieve  some 
restrictions  on  the  importation  into  the 
United  States  of  certain  animals  and 
animal  products  from  those  countries. 
However,  because  of  the  status  of  those 
countries  with  respect  to  other  diseases, 
and  because  of  other  factors  that  could 


result  in  a  risk  of  introducing  animal 
diseases  into  the  United  States,  the 
importation  into  the  United  States  of 
animals  and  animal  products  from  those 
coimtries  would  continue  to  be  subject 
to  certain  restrictions. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before. 
January  13, 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-086-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-086-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian, 
Products  Program,  National  Center  for 
Import  and  Export.  VS.  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-8695;  or  e-mail: 
jcougill9aphis.u8da.gov. 

SUPPt^MENTARY  INFORMATION: 

Background 

The  regiilations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
specified  animals  and  animal  products 
into  the  United  States  in  order  to 
prevent  the  introduction  of  various 
animal  diseases,  including  foot-and- 
mouth  disease  (FMD),  rinderpest,  exotic 
Newcastle  disease  (END),  African  swine 
fever  (ASF),  hog  cholera,  swine 
vesicular  disease  (SVD),  and  bovine 
spongiform  encephalopathy  (BSE). 
These  are  dangerous  and  destructive 
communicable  diseases  of  nmiinants, 
swine,  and  poultry. 

In  this  document,  we  are  proposing  to 
declare  Luxembourg  and  Portugal  free  of 
FMD  and  rinderpest;  Greece  free  of 
rinderpest;  France,  Greece,  Luxembourg, 
and  Spain  free  of  END;  Portugal  free  of 
ASF;  and  Belgium,  France,  and  Portugal 
free  of  SVD.  We  are  proposing  these 
actions  in  response  to  a  request 
submitted  to  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  in 
July  1997  by  the  European 
Commission's  (EC's)  Directorate  General 
for  Agriculture.  With  its  request,  the 
EC's  Directorate  General  for  Agriculture 
provided  supporting  documentation 
that  included  information  about  the 
capability  of  each  country's  veterinary 


services,  laboratory  and  diagnostic 
procedures,  vaccination  practices,  and 
the  administration  of  laws  and 
regulations  to  ensure  against  the 
introduction  of  the  diseases  of  concern 
into  each  country  through  the 
importation  of  live  animals,  meats,  and 
animal  products. 

Since  this  request  was  received  and 
reviewed  by  APHIS,  we  have  published 
a  final  rule  and  policy  statement  in  the 
Federal  Register  that  establish 
procedures  for  recognizing  regions, 
rather  than  only  countries,  for  the 
purpose  of  importing  animals  and 
animal  products  into  the  United  States, 
and  that  establish  procedures  by  which 
regions  may  request  permission  to 
export  animals  and  animal  products  to 
the  United  States  under  specified 
conditions,  based  on  the  regions' 
disease  status  (see  62  FR  56000-56033, 
October  28,  1997,  Doclf^ets  94-106-8  and 
94-106-9).  The  final  rule  is  scheduled 
to  become  effective  on  November  28, 
1997.  The  request  from  the  EC 
addressed  by  this  proposed  rule  is  not 
a  request  to  recognize  regions,  rather 
than  countries,  nor  a  request  to  establish 
new  import  conditions  based  the 
disease  status  of  any  region.  Therefore, 
as  we  explained  we  would  do  in  our 
final  rule  and  policy  statement  on 
regionalization,  we  have  handled  and 
evaluated  this  request  in  the  traditional 
framework  of  recognizing  a  country  as 
free  or  not  free  of  a  specified  disease.  If 
this  proposed  rule  is  adopted,  the 
current  regulations  regarding 
importation  of  animals  and  animal 
products  from  regions  "free"  of  a 
specified  disease  will  apply. 

Luxembourg  and  Portugal  Free  of 
Rinderpest  and  FMD 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  regions  of  the  world  except  those 
listed  in  §  94.1(a)(2),  which  have  been 
declared  to  be  free  of  those  diseases. 
The  regulations  in  §94. 1(b)  prohibit, 
with  certain  specific  exceptions,  the 
importation  into  the  United  States  of 
any  nuninant  or  swine,  or  any  fresh, 
chilled,  or  frozen  meat  of  {my  nmiinant 
or  swine,  that  is  from  any  region  where 
rinderpest  or  FMD  exists,  or  that  has 
entered  a  port  in  or  otherwise  transited 
a  region  where  rinderpest  or  FMD 
exists.  Furthermore,  the  regulations  in 
§  94.2  restrict  the  importation  of  fresh, 
chilled,  or  frozen  products  other  than 
meat,  and  milk  and  milk  products,  of 
ruminants  or  swine  that  originate  in  or 
transit  a  region  where  rinderpest  or 
FMD  exists.  Additionally,  the 
importation  of  organs,  glands,  extracts, 
and  secretions  of  nmiinants  or  swine 
originating  in  a  region  where  rinderpest 
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or  FMD  exists  is  restricted  under  the 
regulations  in  §  94.3.  and  the 
importation  of  cured  or  cooked  meat 
from  a  region  where  rinderpest  or  FMD 
exists  is  restricted  under  the  regulations 
in  §94.4.  Finally,  the  regulations  in  9 
CFR  part  98  restrict  the  importation  of 
ruminant  and  swine  embryos  and 
animal  semen  from  a  region  where 
rinderpest  or  FMD  exists. 

We  will  consider  declaring  a  region  to 
be  free  of  rinderpest  and  FN&  if,  among 
other  things,  there  have  been  no  cases 
of  those  diseases  reported  there  for  at 
least  the  previous  1-year  period  and  no 
vaccinations  for  rinderpest  or  FMD  have 
been  administered  to  swine  or 
ruminants  in  that  region  for  at  least  the 
previous  1-year  period.  There  has  never 
been  a  reported  case  of  rinderpest  in 
Luxembourg  or  Portugal,  and  the  last 
reported  cases  of  FMD  in  Luxembourg 
and  Portugal  occurred  in  1964  and  1984, 
respectively.  Both  Luxembourg  and 
Portugal  have  prohibited  vaccinations 
for  rinderpest  and  FMD  since  1991. 

We  have  reviewed  the  docimientation 
submitted  by  the  EC's  Directorate 
General  for  Agriculture  in  support  of  its 
request  that  Luxembourg  and  Portugal 
be  declared  free  of  rinderpest  and  FMD. 
Based  on  that  documentation,  we 
believe  that  Luxembourg  and  Portugal 
qualify  to  be  designated  as  free  of 
rinderpest  and  FMD.  Therefore,  we  are 
proposing  to  add  Luxembourg  and 
Portugal  to  the  list  in  §  94.1(a)(2)  of 
regions  declared  free  of  rinderpest  and 
FMD.  This  proposed  action  would 
remove  the  rinderpest-  and  FMD-based 
prohibition  on  the  importation  from 
Luxembourg  and  Portugal  of  live 
ruminants  and  fresh,  cbdlled,  or  frozen 
meat  from  ruminants  and  would  relieve 
restrictions  on  the  importation,  from 
these  two  countries,  of  milk  and  milk 
products  from  ruminants.  However,  the 
importation  of  fresh,  chilled,  or  frozen 
meat  and  edible  products  other  than 
meat  (excluding  gelatin,  milk,  and  milk 
products)  from  rxmiiinants  that  have 
been  in  Portugal  would  continue  to  be 
restricted  under  §  94.18  because 
Portugal  is  listed  in  §  94.18  as  a  region 
in  which  BSE  exists.  Additionally,  the 
importation  from  Luxembourg  and 
Portugal  of  live  swine  and  fresh,  chilled, 
or  frozen  meat  from  swine  would 
continue  to  be  restricted  under  §  94.9  of 
the  regulations  because  these  countries 
have  not  been  declared  free  of  hog 
cholera. 

We  are  also  proposing  to  add 
Luxembourg  and  Portugid  to  the  list  ih 
§  94.1 1(a)  of  regions  declared  free  of 
rinderpest  and  FMD  that  are  subject  to 
special  restrictions  on  the  importation 
of  their  meat  and  other  animal  products 
into  the  United  States.  The  regions 


listed  in  §  94.11(a)  are  subject  to  these 
special  restrictions  because  they:  (1) 
Supplement  their  national  meat  supply 
by  importing  fresh,  chilled,  or  frozen 
meat  of  ruminants  or  swine  from  regions 
that  are  designated  in  §  94.1(a)  as 
infected  with  rinderpest  or  FMD;  or  (2) 
have  a  common  land  border  with 
regions  designated  as  infected  with 
rinderpest  or  FMD;  or  (3)  import 
ruminants  or  swine  from  regions 
designated  as  infected  with  rinderpest 
or  FMD  under  conditions  less  restrictive 
than  would  be  acceptable  for 
importation  into  the  United  States. 

Both  Luxembourg  and  Portugal 
supplement  their  national  meat  supplies 
by  the  importation  of  fresh,  chilled,  or 
frozen  meat  of  ruminants  and  swine 
from  regions  designated  in  §94.1(a)(l} 
as  regions  in  which  rinderpest  or  FMD 
exists.  Furthermore,  both  Luxembourg 
and  Portugal  import  live  ruminants  and 
swine  from  regions  not  recognized  as 
being  free  of  FMD  under  conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States.  As  a 
result,  even  though  we  propose  to 
designate  Luxembourg  and  Portugal  as 
being  free  of  rinderpest  and  FMD,  the 
meat  and  other  animal  products 
produced  in  these  countries  may  be 
commingled  with  the  fresh,  chilled,  or 
frozen  meat  of  animals  from  a  region  in 
which  rinderpest  or  FMD  exists, 
resulting  in  an  undue  risk  of 
introducing  rinderpest  or  FMD  into  the 
United  States. 

Therefore,  we  are  proposing  that  meat 
and  other  animal  products  of  ruminants 
and  swine  and  the  ship  stores,  airplane 
meals,  and  baggage  containing  these 
meat  or  animal  products  imported  into 
the  United  States  from  Luxembourg  and 
Portugal  be  subject  to  the  restrictions 
specified  in  §  94.11  of  the  regulations,  in 
addition  to  other  applicable 
requirements  of  the  U.S.  Department  of 
A^culture's  Food  Safety  and 
Inspection  Service  (FSIS)  at  9  CFR 
Chapter  m.  Section  94.11  generally 
requires  that  the  meat  and  other  animal 
products  of  ruminants  and  swine  be:  (1) 
Prepared  in  an  inspected  establishment 
that  is  eligible  to  have  its  products 
imported  into  the  United  States  under 
the  Federal  Meat  Inspection  Act;  and  (2) 
accompanied  by  an  additional 
certificate,  issued  by  a  full-time  salaried 
veterinary  official  of  the  national 
government  that  is  responsible  for  the 
health  of  the  animals  within  the 
exporting  region,  assuring  that  the  meat 
or  other  animal  products  have  not  been 
commingled  with  or  exposed  to  meat  or 
other  animal  products  originating  in, 
imported  from,  or  transported  through  a 
region  where  rinderpest  or  FMD  exists. 


Greece  Free  of  Rinderpest 

Although  Greece  does  not  appear  to 
qualify  to  be  declared  free  of  both 
rinderpest  and  FMD,  the  EC's 
Directorate  General  for  Agriculture  has 
requested  that  Greece  be  declared  free  of 
rinderpest.  As  noted  above  with  regard 
to  both  rinderpest  and  FMD,  we  will 
consider  declaring  a  region  to  be  free  of 
rinderpest  if,  among  other  things,  there 
have  been  no  cases  of  the  disease 
reported  there  for  at  least  the  previous 
1-year  period  and  no  vaccinations  for 
rinderpest  have  been  administered  to 
swine  or  ruminants  in  that  region  for  at 
least  the  previous  1-year  period.  There 
has  not  been  a  reported  case  of 
rinderpest  in  Greece  since  1926,  and 
vaccinations  for  that  disease  have  been 
prohibited  in  Greece  since  1991. 

We  have  reviewed  the  docimientation 
submitted  by  the  EC's  Directorate 
General  for  Agriculture  Ln  support  of  its 
request  that  Greece  be  declared  free  of 
rinderpest.  Based  on  that 
documentation,  we  believe  that  Greece 
qualifies  to  be  designated  as  free  of 
rinderpest.  We  are,  therefore,  proposing 
to  amend  §  94.1(a)  to  designate  Greece 
as  a  region  free  of  rinderpest  To  do  so, 
we  are  proposing  to  add  a  new 
paragraph  §  94.1(a)(3)  in  which  Greece's 
status  as  a  region  free  of  rinderpest    • 
would  be  designated. 

However,  b«:ause  Greece  would  be 
declared  free  of  rinderpest  only,  and  not 
FMD,  the  prohibitions  and  restrictions 
found  in  §§  94.1(b),  94.2,  94.3,  and  94.4 
on  the  importation  from  Greece  of 
ruminants  and  swine,  and  besh,  chilled, 
or  frozen  meat  of  ruminants  and  swine; 
products  other  than  meat;  milk  and  milk 
products:  organs,  glands,  extracts,  and 
secretions;  and  cured  or  cooked  meat  of 
ruminants  or  swine  would  continue  to 
apply. 

France,  Greece,  Luxembourg,  and 
Spain  Free  of  END 

Section  94.6(a)(1)  of  the  regulations 
provides  that  END  is  considered  to  exist 
in  all  regions  of  the  world  except  those 
listed  in  §  94.6(aK2),  which  have  been 
declared  to  be  free  of  END.  The 
importation  into  the  United  States  of 
any  carcasses,  or  parts  or  products  of 
carcasses,  of  poultry,  game  birds,  or 
other  birds  that  are  from  a  region  where 
END  is  considered  to  exist,  or  that  have 
been  imported  from  or  moved  into  or 
through  any  region  where  END  is 
considered  to  exist,  is  subject  to  the  ' 
restrictions  contained  in  §  94.6(c).  In 
addition,  the  importation  into  the 
United  States  of  eggs  (other  than 
hatching  eggs)  laid  by  poultry,  game 
birds,  or  other  birds  that  are  from  a 
region  where  END  or  Salmonella 
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enteritidis  (SE)  phage-type  4  is 
considered  to  exist  or  that  have  been 
imported  from  or  moved  into  or  through 
any  region  where  END  or  SE  phage-type 
4  is  considered  to  exist  is  subject  to  tbe 
restrictions  contained  in  §  94.6(d). 
Potiltiy  eggs  for  hatching  imported  firom 
a  region  where  END  exists  must  be 
quarantined  in  accordance  with 
§  93.209(b). 

We  will  consider  declaring  a  region  to 
be  free  of  END  if  there  have  been  no 
reported  cases  of  the  disease  in  that 
region  for  at  least  the  previous  1-year 
period.  There  has  been  no  documented 
case  of  END  in  France,  Gr<>ece,  or  Spain 
during  the  reporting  period  that  began 
in  1994,  and  there  has  been  no  reported 
case  of  END  in  Luxembourg  since  1995. 

APHIS  has  reviewed  the 
documentation  submitted  by  the  EC's 
Directorate  General  for  Agriculture  in 
support  of  its  request  that  France. 
Greece,  Luxembourg,  and  Spain  be 
declared  free  of  END.  Based  on  that 
documentation,  we  believe  that  France, 
Greece,  Luxembourg,  and  Spain  qualify 
to  be  designated  as  free  of  Q^. 
Therefore,  we  are  proposing  to  amend 
§  94.6(a)(2)  by  adding  France,  Greece, 
Luxembourg,  and  Spain  to  the  list  of 
regions  declared  free  of  END.  This 
proposed  action  would  relieve  the 
restrictions  of  §  94.6(c)  on  the 
importation  of  carcasses,  or  parts  or 
products  of  carcasses,  of  poultry,  game 
birds,  or  other  birds  from  those 
countries,  and  would  relieve  the  END- 
sp>ecific  restrictions  of  §  94.6(d)(l)(ix)  on 
the  importation  of  eggs  (other  than 
hatching  eggs)  laid  by  poultry,  game 
birds,  or  other  birds  from  those 
countries.  This  proposed  action  would 
also  relieve  the  quarantine  requirements 
of  §  93.209(b)  for  poultry  hatching  eggs 
imported  from  France,  Greece, 
Luxembourg,  and  Spain. 

Portugal  Free  of  ASF 

Section  94.8  of  the  regulations  states 
that  ASF  exists  or  is  reasonably  believed 
to  exist  in  all  the  regions  of  Africa;  in 
Brazil,  Cuba,  Haiti,  Malta,  and  Portugal; 
and  on  the  island  of  Sardinia,  Italy. 
Paragraph  (a)  of  §  94.8  provides  that  no 
pork  or  pork  products  may  be  imported 
into  the  United  States  from  a  region 
where  ASF  exists  unless  the  pork  or 
pork  product  meets  certain  specified 
conditions.  Also,  §94.17  provides,  in 
part,  that  dry-cured  pork  products  may 
be  imported  into  the  United  States  from 
a  region  where  ASF  exists  if  the  dry- 
cured  pork  products  meet  the 
conditions  specified  in  that  section. 

In  addition  to  the  restrictions  on  pork 
and  pork  products  contained  in  the 
regulations  in  part  94,  live  domestic 
swine  from  a  region  where  ASF 'exists 


may  not  be  imported  into  the  United 
States  because  the  regulations  in  9  CFR 
93.50S(a)  require,  among  other  things, 
that  live  domestic  swine  be 
accompanied  by  a  certificate  showing 
that  the  entire  region  of  origin  of  the 
swine  is  bee  of  ASF  and  other  specified 
diseases.  The  importation  of  swine 
raaingo  from  regions  where  ASF  exists 
is  likewise  prohibited  by  9  CFR  96.2(a) 
unless  the  swine  casings  originated  in  a 
region  free  of  ASF  and  were  processed 
in  the  region  where  ASF  exists  at  a 
facility  that  meets  the  criteria  of 
§  94.8(a)(3)(iv)  of  the  resulations. 

We  will  consider  declaring  a  region 
free  of  ASF  if  there  have  been  no 
reported  cases  of  the  disease  in  that 
region  for  at  least  the  previous  1-year 
period.  The  last  case  of  ASF  in  Portugal 
occurred  in  1993. 

APHIS  has  reviewed  the 
documentation  submitted  by  the  EC's 
Directorate  General  for  Agriculture  in 
support  of  its  request  that  Portugal  be 
declared  free  of  ASF.  Based  en  that 
documentation,  we  believe  that  Portugal 
qualifies  to  be  designated  as  free  of  ASF. 
Therefore,  we  are  proposing  to  amend 
§  94.8  by  removing  Portugal  from  the  list 
of  regions  in  which  ASF  exists  or  is 
reasonably  believed  to  exist.  This 
proposed  action  would  result  in  the 
importation  of  pork  and  pork  products 
from  Portugal  no  longer  being  subject  to 
the  restrictions  foimd  in  §  94.8  of  the 
regulations.  Another  effect  of  this 
proposed  action  would  be  that  the 
importation  of  swine  casings  that 
originated  in  or  were  processed  in 
Portugal  would  no  longer  be  subject  to 
the  restrictions  in  9  CFR  96.2(a). 

However,  Portugal  is  still  considered 
to  be  afiected  with  hog  cholera,  so  the 
importation  of  pork  and  pork  products 
finm  Portugal  would  remain  subject  to 
the  restrictions  in  §  94.9  for  hog  cholera. 
Similarly,  the  importation  of  dry-cured 
pork  products  from  Portugal  would 
continue  to  be  subject  to  die  regulations 
in  §  94.17  due  to  hog  cholera.  In 
addition,  the  importation  of  pork  and 
pork  products  from  Portugal  would 
continue  to  be  subject  to  the  restrictions 
in  §94.11  because,  as  discussed  above 
with  respect  to  our  proposal  to  declare 
Portugal  free  of  rinderpest  and  FMD, 
Portugal  would  be  listed  in  §  94.11(a)  as 
a  region  that  has  been  declared  free  of 
rinderpest  and  FMD,  but  bom  which  the 
importation  of  all  meat  and  other  animal 
products  is  restricted  due  to  the  nature 
of  its  requirements  for  importing  animal 
products  from  with  regions  affected 
with  rinderpest  or  FMD  or  because  they 
have  a  common  land  border  with  a 
region  afiected  with  rinderpest  or  FMD. 
Finally,  declaring  Portugal  free  of  ASF 
would  not  relieve  any  of  the  current 


restrictions  in  9  CFR  part  93  on  the 
importation  into  the  United  States  of 
live  swine  from  Portugal  because 
Portugal  remains  affected  with  hog 
cholera. 

Belgium,  Francs,  and  Portugal  Free  of 
SVD 

Section  94.12(a)  of  the  regulations 
provides  that  SVD  is  considered  to  exist 
in  all  regions  of  the  world  except  those 
listed  in  §  94.12(a),  which  have  been 
declared  to  be  free  of  SVD.  Paragraph  (b) 
of  §  94.12  provides  that  no  pork  or  pork 
products  may  be  imported  into  the 
United  States  from  a  region  where  SVD 
exists  unless  the  pork  or  pork  product 
meets  certain  specified  conditions  and 
is  not  otherwise  prohibited  importation 
into  the  United  States  by  the 
regulations. 

We  will  consider  declaring  a  region  to 
be  free  of  SVD  if  there  have  been  no 
reported  cases  of  the  disease  in  that 
re^on  for  at  least  the  previous  1-year 
period.  The  last  cases  of  SVD  in 
Belgium,  France,  and  Portiigal  were 
reported  in  1993, 1983,  and  1995, 
respectively. 

APHIS  has  reviewed  the 
documentation  submitted  by  the  ECs 
Directorate  General  for  Agriculture  in 
support  of  its  request  that  Belgium, 
France,  and  Portugal  be  declared  free  of 
SVD.  Based  on  that  documentation,  we 
believe  that  Belgium,  France,  and 
Portugal  qualify  to  be  designated  as  free 
of  SVD.  Therefore,  we  are  proposing  to 
amend  §  94.12(a)  by  adding  Belgium, 
France,  and  Portugal  to  the  list  of 
regions  declared  free  of  SVD.  This 
proposed  action  would  relieve  certain 
restrictions  on  the  importation  of  pork 
and  pork  products  from  those  countries. 

However,  Belgium,  France,  and 
Portugal  are  still  considered  to  be 
affected  with  hog  cholera,  so  pork  and 
pork  products  bom  those  countries 
offered  for  importation  into  the  United 
States  would  remain  subject  to  the 
restrictions  in  §  94.9  for  hog  cholera. 
The  importation  of  live  swine,  except 
for  wild  swine,  from  Belgium,  France, 
and  Portugal  would  likewise  continue  to 
be  prohibited  due  to  hog  cholera  in 
accordance  with  §94.10.  Similarly,  dry- 
cured  pork  products  boia  Belgium, 
France,  and  Portugal  would  continue  to 
be  subject  to  the  regulations  in  §  94.17 
due  to  hog  cholera.  In  addition,  pork 
and  pork  products  frtim  Belgium, 
France,  and  Portugal  would  continue  to 
be  subject  to  the  restrictions  in  §  94.11 
because  Belgiimi,  France,  and  Portugal 
are  among  the  regions  listed  (or,  in  the 
case  of  Portugal,  would  be  listed)  in 
§  94.11(a)  that  have  been  declared  free 
of  rinderpest  and  FMD,  but  from  which 
the  importation  of  all  meat  and  other 
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animal  products  is  restricted  due  to  the 
nature  of  their  requirements  for 
importing  animal  products  from  regions 
affected  with  rinderpest  or  FMD  or 
because  they  have  a  common  land 
border  with  a  region  affected  with 
rinderpest  or  FMD.  (Portugal  is  not 
currently  on  the  list  in  §  94.11(a),  but,  as 
discussed  above,  we  are  proposing  to 
add  Portugal  to  that  list  as  part  of  our 
proposal  to  declare  Luxembourg  and 
Portugal  free  of  rinderpest  and  FMD.) 

We  are  also  proposing  to  amend 
§94.13  by  adding  Belgium,  France,  and 
Portugal  to  the  list  of  regions  that  have 
been  declared  free  of  SVD,  but  from 
which  the  importation  of  pork  and  poik 
products  is  restricted.  The  regions  listed 
in  §  94.13  are  subject  to  these 
restrictions  because  they:  (1) 
Supplement  their  national  pork  supply 
by  importing  fresh,  chilled,  or  frozen 
pork  from  regions  where  SVD  is 
considered  to  exist;  (2)  have  a  common 
border  with  regions  where  SVD  is 
considered  to  exist;  or  (3)  have  certain 
import  requirements  that  are  less 
restrictive  than  are  acceptable  to  the 
United  States. 

Belgium,  France,  and  Portugal  all 
supplement  their  national  pork  supplies 
by  importing  fresh,  chilled,  or  frozen 
pork  from  regions  where  SVD  is 
considered  to  exist.  In  addition,  France 
has  a  common  land  border  with  Italy, 
which  is  designated  in  §  94.12(a)  as  a 
region  where  SVD  exists.  Furthermore, 
Belgium,  France,  and  Portugal  have 
certain  import  requirements  that  are  less 
restrictive  than  are  acceptable  to  the 
United  States.  As  a  result,  even  though 
Belgium,  France,  and  Portugal  appear  to 
qualify  for  designation  as  regions  free  of 
SVD,  there  is  potential  for  pork  and 
pork  products  produced  in  Belgium, 
France,  and  Portugal  to  be  commingled 
with  fresh,  chilled,  or  frozen  poik  from 
a  region  where  SVD  exists.  This 
potential  for  commingling  constitutes  an 
undue  risk  of  introducing  SVD  into  the 
United  States. 

Therefore,  we  are  proposing  that  pork 
and  pork  products,  as  well  as  any  ship's 
stores,  airplane  meals,  and  baggage 
containing  such  pork,  offered  for 
importation  into  the  United  States  from 
Belgium,  France,  or  Portugal  be  subject 
to  the  restrictions  specified  in  §  94.13  of 
the  regulations  and  to  the  applicable 
requirements  contained  in  the  FSIS 
regulations  at  9  CFR  chapter  HI.  Section 
94.13  requires,  in  part,  that  pork  and 
pork  products,  except  those  treated  in 
accordance  with  §  94.12(b),  be:  (1) 
Prepared  in  an  inspected  establishment 
that  is  eligible  to  have  its  products 
imported  into  the  United  States  under 
the  Federal  Meat  Inspection  Act;  and  (2) 
accompanied  by  a  foreign  meat 


inspection  certificate  and  a  certification 
issued  by  a  full-time  salaried  veterinary 
official  of  the  national  government  that 
is  responsible  for  the  health  of  the 
animals  within  the  exporting  region, 
stating  that  certain  precautions  have 
been  taken  so  that  the  pork  or  pork 
product  has  not  been  commingled  with 
or  exposed  to  animals,  pork,  or  pork 
'products  originating  in,  or  transported 
through,  a  region  in  which  SVD  is 
considered  to  exist. 

Miscellaneous 

In  §§  94.3  and  94.4,  reference  is  made 
to  articles  "originating  in  any  region 
designated  in  §  94.1."  Although  the 
intent  of  those  sections  is  to  restrict  the 
importation  of  certain  articles  from 
regions  where  rinderpest  or  FMD  exists, 
the  phrase  "designated  in  §94.1"  could 
also  be  interpreted  as  referring  to  those 
regions  declared  free  of  rinderpest  and 
FMD,  since  those  regions  are  listed  in 
§  94.1(a)(2).  To  make  the  intent  of  those 
two  sections  clear,  we  are  proposing  to 
amend  those  sections  so  that  they  refer 
to  "regions  where  rinderpest  or  foot- 
and-mouth  disease  exists,  as  designated 
in  §94.1."  We  would  also  amend 
§§  94.1(c)  and  94.11(a),  where  reference 
is  made  to  §  94.1(a);  for  the  sake  of 
accuracy,  those  paragraphs  should 
specifically  refer  to  §  94.1(a)(2). 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  OfBce  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule  would  amend  the 
regidations  in  part  94  by  declaring 
Luxembourg  and  Portugal  free  of 
rinderpest  and  FMD;  Greece  free  of 
rinderpest;  France,  Greece,  Luxembourg, 
and  Spain  free  of  END;  Portugal  free  of 
ASF;  and  Belgium,  France,  and  Portugal 
free  of  SVD. 

POrk  and  Poric  Products  and  Swine 

Although  this  proposed  rule  would 
declare  Luxembourg  and  Portugal  free  of 
rinderpest  and  FMD;  Greece  b&s  of 
rinderpest;  Belgium,  France,  and 
Portugal  free  of  SVD;  and  Portugal  bee 
of  ASF,  all  those  countries  are  still 
considered  affected  with  hog  cholera, 
and  Greece  is  still  considered  to  be 
affected  with  FMD.  Because  of  this,  this 
proposed  rule  would  not  lead  to  any 
substantive  relaxation  of  restrictions 
imposed  on  the  importation  of  pork  and 
pork  products  and  live  swine  from  those 
countries,  as  these  products  would 
continue  to  be  restricted  based  on  the 
presence  of  hog  cholera  and,  in  the  case 
of  Greece,  FMD.  Therefore,  the  effect  of 


this  proposed  rule  on  the  importation  of 
pork  and  pork  products  and  live  swine 
would  be  minimal,  and  thus  the 
potential  impact  on  the  domestic 
producers  of  pork  and  pork  products 
and  swine  would  be  minimal. 

Ruminants  and  Ruminant  Products 

This  proposed  rule  would  declare 
Greece  free  of  rinderpest,  but  that 
coimtry  is  still  considered  to  be  affected 
with  FMD.  Similarly.  Portugal  would  be 
declared  free  of  rinderpest  and  FMD, 
but  that  country  is  still  considered  to  be 
afiected  with  BSE.  Because  imports  of 
ruminants  and  ruminant  products  from 
regions  with  FMD  and  BSE  are 
restricted,  this  proposed  rule  would  not 
lead  to  a  substantive  change  in  the 
restrictions  imposed  on  the  importation 
of  ruminants  and  ruminant  products 
from  Greece  and  Portugal. 

By  declaring  Luxembourg  bee  of 
rinderpest  and  FMD,  this  proposed  rule 
would  reduce  the  restrictions  placed  on 
the  importation  of  ruminants  and 
nuninant  products  from  Luxembourg. 
However,  that  proposed  change  in 
disease  statiis  should  have  a  minima} 
effect  on  the  amount  of  ruminants  and 
ruminant  products  imported  into  the 
United  States  from  Luxembourg. 

The  cattle  industry  in  Luxembourg  is 
very  small  relative  to  the  U.S.  domestic 
market.  Cattie  and  buffalo  inventories 
for  1996  were  more  than  103  million 
head  in  the  United  States  ("Agricultural 
Statistics,"  1997),  compared  to  fewer 
than  3.4  million  in  Belgiimi  and 
Luxembourg  (those  two  nations  are 
reported  collectively  in  the  United 
Nations'  Food  and  Agriculture 
Organization  (FAO)  Yearbook).  Also,  of 
the  2  million  cattie  and  calves  that  were 
imported  into  the  United  States  in  1996, 
more  than  99  percent  were  bom  Canada 
and  Mexico.  Sheep  and  goat  inventories 
are  also  much  smaller  in  Luxembourg 
than  in  the  United  States.  According  to 
the  FAO,  there  were  8.9  million  sheep 
and  2  million  goats  in  the  U.S.  in  1995, 
as  opposed  to  150,000  sheep  and  9,000 
goats  in  Belgiimi  and  Luxembourg.  The 
United  States  is  edso  a  strong  net 
exporter  of  sheep  and  goats,  with  48,792 
head  imported  and  397,395  head 
exported  in  1996  ("World  Trade  Adas," 
June  1997).  Of  the  sheep  that  the  United 
States  does  import,  more  than  99 
percent  are  from  Canada  and  Mexico 
("World  Trade  Atlas,"  June  1997). 
Luxembourg  exported  no  live  ruminants 
to  the  United  States  in  1996.  In  feet, 
there  were  fewer  than  100  cattie,  sheep 
and  goats  imported  from  the  European 
Union  in  1996.  Western  Europe  is  not  a 
significant  source  of  live  ruminants  for 
the  United  States,  and  any  importation 
of  live  ruminants  from  Luxembourg  as 
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a  result  of  this  proposed  rule  likely 
would  be  negligible. 

The  effect  of  this  proposed  rule  on  the 
importation  of  ruminant  meat  and  meat 
products  should  also  be  minimal.  The 
1995  production  of  beef,  veal,  mutton, 
lamb  and  goat  meat  for  Belgium  and 
Luxembourg  was  approximately  3 
percent  of  the  U.S.  production  of  11.6 
million  metric  tons  for  that  year  ("FAO 
Yearbook,"  1995).  The  United  States 
imports  only  a  small  portion  of  its 
overall  supply  of  these  products,  an 
amount  equal  to  about  6  percent  of 
production.  In  addition,  the  United 
States  imports  very  littie  ruminant  meat 
and  meat  products  from  Luxembourg  or 
from  Western  Europe  in  general. 
Moreover,  nearly  85  percent  of  the 
imports  that  come  into  the  United  States 
are  from'Australia.  Canada,  and  New 
Zealand.  Because  we  believe  that  it  is 
imlikely  that  Luxembourg  would  export 
a  significant  portion  of  its  comparatively 
small  meat  production  exclusively  to 
the  United  States,  any  effect  on 
domestic  prices  or  supplies  would 
likely  be  negligible. 

The  importation  of  dairy  products 
from  Luxembourg  into  the  United  States 
should  be  at  most  minimally  affected  by 
this  proposed  rule.  I>airy  product 
production  in  Luxembourg  is  small 
relative  to  that  of  the  United  States. 
Milk  production  in  Belgium  and 
Luxembourg  was  less  than  5  percent  the 
size  of  U.S.  production  in  1995  ("FAO 
Yearbook,"  1995).  For  dairy  products  in 
general,  we  believe  that  it  is  unlikely 
that  Luxembourg  would  redirect  a 
significant  portion  of  its  production 
exclusively  to  the  United  States,  which 
is  a  significant  net  exporter  of  those 
products.  Belgium  and  Luxembourg  do 
export  significant  quantities  of  butter 
and  dried  milk,  but  those  products  may 
currentiy  be  exported  to  the  United 
States  under  the  current  regulations. 
Therefore,  the  impact  on  domestic  dairy 
producers  should  be  minimal. 

The  potential  effect  of  this  proposed 
rule  on  the  importation  into  the  United 
States  of  ruminant  embryos  and  animal 
semen  would  also  likely  be  minimal. 
The  United  States  is  a  net  exporter  of 
both  bovine  semen  and  cattie  embryos. 
In  1996,  the  value  of  U.S.  bovine  semen 
and  cattle  embryo  imports  was  $7.7 
million  and  $701,000,  respectively, 
while  the  value  of  U.S.  exports  of 
bovine  semen  and  cattie  embryos  was 
$63.1  million  and  $12.6  million 
res(>ectively  ("World  Trade  Atlas,"  June 
1997).  Given  this  trade  balance  and  the 
size  difference  between  the  cattle 
industries  of  the  United  States  and 
Luxembourg,  the  amount  imported  of 
each  will  likely  be  minimal. 


Bird  and  Poultry  Products 

The  proposed  rule  would  declare 
France,  Greece,  Luxembourg,  and  Spain 
free  of  END.  This  proposed  action 
would  relieve  restrictions  on  the 
importation  of  carcasses,  or  parts  or 
products  of  carcasses,  of  poultry,  game 
birds,  or  other  birds  bom  those 
countries,  and  would  relieve  certain 
restrictions  on  the  importation  of  eggs 
(other  than  hatching  eggs]  laid  by 
poultry,  game  birds,  or  other  birds  from 
those  countries.  This  proposed  action 
would  also  relieve  the  quarantine 
requirements  for  poultry  hatching  eggs 
imported  from  France,  Greece, 
Luxembourg,  and  Spain. 

Egg  production  in  those  four  countries 
is  considerable:  In  1995,  the  reported 
egg  production  in  Belgium  and 
Luxembourg  was  3,858  million;  in 
France,  16.911  million;  in  Greece,  2,600 
million;  and  in  Spain,  9,983  million 
("Agriculture  Statistics,"  1997).  U.S. 
production  is  also  large,  74,280  million 
in  1995.  In  addition,  the  U.S.  imports 
few  eggs,  with  the  total  amount  being 
equal  to  less  than  0.1  percent  of  U.S. 
production.  We  believe  that  it  is 
unlikely  that  these  countries  would 
redirect  a  significant  portion  of  their 
production  toward  such  a  small  U.S. 
import  market. 

Total  poultry  meat  production  in 
France.  Greece,  Luxemboiug,  and  Spain 
in  1995  was  about  3.5  million  metric 
tons,  or  about  26  percent  the  size  of  U.S. 
production  of  13.8  million  metric  tons. 
However,  the  United  States  is  a  very 
strong  net  exporter  of  poultry  meat,  with 
imports  of  only  3,546  metric  tons  and 
exports  of  more  than  2  million  metric 
tons  in  1996  ("Worid  Trade  Adas."  June 
1997).  Very  f^w  of  the  imports  are  from 
western  Europe.  Moreover,  more  than 
99  percent  of  U.S.  poultry  meat  imports 
originated  in  Canada.  We  do  not  expect 
that  these  countries  would  redirect  a 
significant  amount  of  poultry  meat 
toward  such  a  small  U.S.  import  market. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  the  Agency  specifically 
consider  the  economic  impact 
associated  with  the  proposed  rule  on 
small  entities.  Those  likely  to  be 
affected  by  this  proposed  rule  are  those 
entities  engaged  in  the  production  of 
live  swine,  pork  and  pork  products,  live 
ruminants,  meat,  meat  products,  and 
dairy  products  derived  from  ruminants, 
and  poultry  products. 

The  Small  Business  Administration's 
(SBA's)  definition  of  a  "small"  cattie, 
swine,  or  poultry  farm  is  one  whose 
total  sales  is  less  than  $0.5  million 
annually.  In  1992,  97.8  percent  of  cattie 


and  calf  farms  would  be  considered 
small  entities.  The  vast  majority  of  the 
domestic  hog  and  pig  farms  qualify  as 
small  entities  (96.3  percent  in  1992). 
Eighty-seven  percent  of  poultry  farms 
would  be  considered  snoiall  entities  in 
1992  ("1992  Census  of  Agriculture," 
U.S.  Department  of  Commerce,  1993). 

The  SBA's  guidelines  state  that  a 
"small"  producer  of  poultry  meat 
(Standard  Industrial  Classification  (SIC) 
2015,  poultry  slaughtering  and 
processing)  is  one  employing  fewer  than 
500  workers.  In  1992,  74  percent  of  591 
poultry  slaughtering  and  processing 
establishments  were  considered  small 
entities.  These  small  entities  accounted 
for  approximately  30  percent  of  the  total 
value  of  shipments  of  the  industry,  $7.2 
billion. 

The  SBA's  guidelines  state  that  a 
"small"  producer  of  pork  and  ruminant 
products  (part  of  SIC  2011  or  2013,  meat 
packing  plants)  is  one  employing  fewer 
than  500  workers.  In  1992,  97  percent  of 
the  1,367  meat  packing  establishments 
in  SIC  2011  were  considered  small 
entities.  These  small  establishments 
accounted  for  approximately  40  percent 
of  the  total  value  of  shipments  of  the 
industry,  $50.4  billion.  Ninety-eight 
percent  of  the  1 ,264  establishments  in 
SIC  2013  were  considered  small  entities 
in  1992.  These  producers  accounted  for 
84  percent  of  the  total  value  of 
shipments  of  the  industry,  $19.97 
billion. 

Although  the  majority  of  the  domestic 
entities  potentially  affected  by  this 
proposed  rule  are  small,  there  should  be 
only  a  minimal  change  in  the  level  of 
imports  that  may  compete  with  the 
output  of  these  small  entities,  and  thus 
there  woidd  be  a  minimal  impact  on  any 
domestic  producer  of  these  products, 
whether  small  or  large. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health'  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regiUations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
nde;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-ANO- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAQUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOQ  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Autfaiirity:  7  U.S.C.  147a.  150ee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C  9701: 42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

2.  Section  94.1  would  be  amended  as 
follows: 

a.  In  paragraph  (a)(1),  the  words  "or 
(a)(3)"  would  be  added  immediately 
after  the  words  "paragraph  (a)(2)". 

b.  In  paragraph  (a)(2),  the  word 
"Luxembourg,"  would  be  added 
immediately  after  the  word  "Japan," 
and  the  word  "Portugal,"  would  be 
added  immediately  after  the  word 
"Poland,"; 

c.  A  new  paragraph  (a)(3)  would  be 
added  to  read  as  set  forth  below. 

d.  In  the  introductory  text  of 
paragraph  (c),  the  words  "paragraph  (a) 
of  would  be  removed  and  the  words 
"paragraph  (a)(2)  of  would  be  added  in 
their  place. 

S  94. 1    Regions  where  rinderpest  or  foot- 
and-mouth  dtseaee  exists;  importations 
prohlMtad. 

(a)  •  *  • 

(3)  The  following  regions  are  declared 
to  be  free  of  rinderpest:  Greece. 


9*4.3    [Amended] 

3.  Section  94.3  would  be  amended  by 
adding  the  words  "where  rinderpest  or 
foot-and-mouth  disease  exists,  as" 
immediately  before  the  word 
"designated". 

SM.4    [Amended] 

4.  In  §  94.4(a),  the  introductory  text  of 
the  paragraph  would  be  amended  by 
adding  the  words  "where  rinderpest  or  • 
foot-and-mouth  disease  exists,  as" 
immediately  before  the  word 
"designated". 


1 94.6    [Amended] 

5.  In  §  94.6,  paragraph  {a)(2)  would  be 
amended  by  adding  the  words  "France. 
Greece,"  immediately  after  the  word 
"Finland,";  by  adding  the  word 
"Luxembourg,"  immediately  after  the 
word  "Iceland,";  and  by  adding  the 
word  "Spain,"  immediately  after  the 
words  "Republic  of  Ireland,". 

f94.8    [Amended] 

6.  In  §  94.8,  the  introductory  text  of 
the  section  would  be  amended  by 
removing  the  words  "Malta,  and 
Portugal"  and  adding  in  their  place  the 
words  "and  Malta". 

$94.11    [AmendMQ 

7.  In  §  94.11,  paragraph  (a),  the  first 
sentence  would  be  amended  by  adding 
the  word  "Luxembourg,"  immediately 
after  the  word  "Japan,";  by  adding  the 
word  'Torttigal,"  immediately  after  the 
word  "Poland,";  and  by  removing  the 
reference  "§  94.1"  and  adding  the 
reference  "§  94.1(a)(2)"  in  its  place. 

§94.12    [Amended] 

8.  In  §  94.12,  paragraph  (a)  would  be 
amended  by  adding  the  word 
"Belgiimi,"  immediately  after  the  words 
"The  Bahamas,";  by  adding  the  word 
"France,"  immediately  after  the  word 
"Finland,";  and  by  adding  the  word 
"Portugal,"  immediately  after  the  word 
"Panama,". 

S  94.13    [Amended] 

9.  In  §  94.13,  the  introductory  text  of 
the  section  would  be  amended  by 
adding  the  word  "Belgium," 
immediately  after  the  words  "The 
Bahamas,";  by  adding  the  word 
"France,"  immediately  after  the  word 
"Denmark,";  and  by  adding  the  word 
"Portugal,"  immediately  after  the  words 
"Northern  Ireland,". 

Done  in  Washington,  DC,  this  12th  day  of 
November  1997.  / 

Terry  L.  Medley, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[PR  Doc.  97-30105  Filed  11-13-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  201 

[DodOt  No.  77N-094W] 

RiN091(>-AA01 

Ovar  tha-Countar  Drug  Products 
Containing  Artaigasic/Antipyratic 
Acttva  ingradianta  for  Intamal  Uaa; 
Raquirad  Alcohoi  Warning 

AOENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMiyiARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  would 
establish  alcohol  warnings  for  all  over- 
the-counter  (OTC)  drug  products 
containing  internal  analgesic/antip)rretic 
active  ingredients  labeled  for  adult  use. 
The  proposed  warning  statements 
advise  consumers  who  have  a  history  of 
heavy  alcohol  use  or  abuse  to  consult  a 
physician  for  advice  about  the  use  of 
OTC  internal  analgesic/antipyretic  drug 
products.  A  warning  would  be  required 
for  all  OTC  internal  analgesic/ 
antipyretic  drug  products  marketed 
under  an  OTC  drug  monograph  or  an 
approved  new  drug  application  (NDA). 
FDA  is  issuing  this  notice  of  proposed 
rulemaking  after  considering  the  reports 
and  recommendations  of  its 
Nonprescription  Drugs  Advisory 
Committee  (NDAC)  and  Arthritis  Drugs 
Advisory  Committee  (ADAC),  pubUc 
comments  on  the  proposed  rule  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  and  other 
available  information. 

DATES:  Written  comments  by  January  28, 
1998.  Written  comments  on  the  agency's 
economic  impact  determination  by 
January  28, 1998.  The  agency  is 
proposing  that  any  final  rule  based  on 
this  proposal  be  effective  6  months  after 
the  date  of  its  publication  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  L.  Liunpkins,  Center  for  Drug 
Evaluation  and  Research  (HFI>-56G), 
Food  and  Drug  Administration,  5600 
Fishera  Lane,  Rockville,  MD  20857, 
301-827-2241. 

SUPPLEMENTARY  INFORMATION: 


61042  Federal  Register  /  Vol.  62,  No.  220  /  Friday,  November  14.  1997  /  Proposed  Rules 


L  Background 

In  the  Federal  Register  of  July  8, 1977 
(42  FR  35346),  FDA  published,  under 
§330.10(aM6)  (21  CFR  330.10(a)(6)),  an 
advance  nodce  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products,  together 
with  the  lecommmdations  of  the 
Advisory  Review  Panel  on  OTC  Internal 
Analgesic  and  Antirheumatic  Drug 
Products  (the  Panel),  which  was  the 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  these  drug 
products.  In  that  notice,  the  Panel 
discussed  the  effects  of  alcohol 
ingestion  on  the  safe  use  of  OTC 
internal  analgesic,  antipyretic,  and 
antirheumatic  drug  products  containing 
aspirin  and  acetaminophen  (42  FR 
35346  at  35395). 

Based  on  the  data  evaluated,  the  Panel 
found  evidence  of  a  possible  synergism 
between  alcohol  and  aspirin's  ability  to 
cause  gastrointestinal  (GI)  bleeding  (42 
FR  35346  at  35395).  The  Panel  stated 
that  the  data  supported  the  hypothesis 
that  aspirin  may  enhance  or  potentiate 
bleeding  from  GI  lesions,  even  though 
aspirin  alone  may  not  initiate  the  lesion. 
However,  the  Panel  stopped  short  of 
reconunending  a  warning  concerning 
the  use  of  aspirin  with  alcohol. 

The  Panel  did  not  receive  data  on  the 
effect  of  alcohol  use  with  other 
salicylates.  However,  based  on  its 
evaluation  of  the  available  data,  the 
Panel  concluded  that  carbaspirin 
calcium,  choline  salicylate,  magnesium 
salicylate,  and  sodium  salicylate  all 
have  safety  profiles  similar  to  aspirin 
and  should  bear  similar  labeling  (42  FR 
35346  at  35417  through  35422). 

In  evaluating  the  safety  of 
acetaminophen  (42  FR  35346  at  35413 
to  35415),  the  Panel  considered  data  on 
the  metabolism  of  acetaminophen  in  the 
presence  of  various  types  of  liver 
disease,  including  alcoholic  liver 
ciirfaosis.  The  Panel  determined  that  the 
decreased  metabolism  of  acetaminophen 
by  the  usual  princifnl  mechanisms 
(glucuronidation  and  sulfetion) 
observed  in  some  people  with  chronic 
liver  disease  could  potentially  increase 
the  toxicity  of  acetaminophen  by 
increasing  the  relative  fraction 
metabolised  through  the  other 
pathwayls)  leading  to  the  toxic 
metabolite.  The  Panel  found  that  the 
evidence  suggested  that  the  overall 
elimination  of  acetaminophen  by 
conjugation  is  decreased  in  alcohol 
abusers  and  is  similar  to  that  observed 
in  cases  of  decreased  liver  function.  The 
Panel  suggested,  however,  that  this 
decreased  conjugation  and  the  increased 
susceptibility  of  chronic  alcohol  abusers 


to  the  hepatotoxicity  of  acetaminophen 
was  not  necessarily  due  to  liver 
cirrhosis  but  resulted  from  the 
induction  of  microsomal  enzymes  by 
the  chronic  use  of  alcohol.  However,  the 
Panel  did  not  recommend  a  warning 
concerning  the  use  of  normal  doses  of 
acetaminophen  by  individuals  with  a 
history  of  liver  disease  or  chronic 
alcohol  abuse.  The  Panel's 
recommended  label  warning  on  liver 
damage  referred  only  to  the  well- 
documented  injury  that  can  occiir  with 
overdose.  The  Panel  recommended  the 
following  warning:  "Do  not  exceed 
tocommended  dosage  because  severe 
liver  damage  may  occur." 

In  the  FMeral  Register  of  November 
16.  1988  (53  FR  46204),  the  agency 
published  a  proposed  rule  (tentative 
final  monograph)  for  OTC  internal 
analgesic,  antipyretic,  and 
antirheumatic  drug  products.  In  the 
preamble  to  the  proposed  rule,  the 
agency  responded  to  a  number  of 
comments  concerning  the  Panel's 
recommended  liver  warning  for 
acetaminophen  and  the  need  for  a 
warning  on  the  increased  risk  of  liver 
toxicity  when  acetaminophen  is  taken 
with  substances  or  drugs  that  induce 
microsomal  enzyme  activity,  i.e., 
alcohol,  barbiturates,  or  prescription 
drugs  for  epilepsy  (53  FR  46204  at 
46213  through  46218).  The  agency 
found  that  the  available  data  did  not 
provide  a  sufficient  basis  to  require  such 
a  warning. 

The  agency  also  received  a  number  of 
comments  opposed  to  warnings  that  cite 
organs  of  the  body  as  possible  cites  for 
damage  htnn  acute  overdoses  of  internal 
analgesic/antipyretic  drug  products.  The 
agency  agreed  with  the  comments  and 
determined  that  warnings  for 
acetaminophen  need  not  specify  the 
toxic  effects  on  particular  organs  of  the 
body  that  can  be  caused  by  acute 
overdose  of  a  drug,  as  in  a  suicide 
attempt.  However,  the  agency  further 
stated  (53  FR  46204  at  46213): 

*  *  *  the  Mnimings  should  ioclude  cpecific 
tnfbnnation  oq  the  known  side  effects  or 
adverse  reactions  that  may  occur  from  use  of 
the  drug  according  to  labeled  directions,  aa 
well  as  potential  dangers  tliat  may  occur  if 
the  labeled  directions  are  exceeded. 

The  agency  concludes  that  when  medical 
evidence  shows  that  toxicity  is  associated 
with  the  use  of  an  OTC  drug,  either  within 
its  recommended  dosage  or  when  used 
beyond  its  recommended  time  limit  or 
doMge  (except  for  acute  overdoM),  it  is 
appropriate  to  warn  consumers  of  the 
potential  toxicity.  In  some  cases  it  may  be 
necessary  to  include  organ-specific  warnings 
as  well  as  general  lalieling  statements. 

The  agency  received  no  comments 
concerning  the  Panel's  conmients  about 
a  possible  synergism  between  alcohol 


and  aspirin's  ability  to  cause  CI 
bleeding  or  the  lack  of  a  reference  to 
such  effect  in  labeling. 

n.  Summary  of  the  Comments  Received 

In  response  to  the  proposed  rule,  the 
agency  received  comments  concerning 
the  need  for  an  alcohol  warning  for 
acetaminophen.  One  comment 
recommended  that  the  labeling  of  OTC 
drug  products  containing 
acetaminophen  include  the  fbllowdng 
warning:  "Do  not  drink  alcoholic 
beverages  while  taking  acetaminophen. 
To  do  so  may  increase  the  chance  of 
liver  damage,  especially  if  you  drink 
large  amoimts  of  alcoholic  beverages 
re^arly."  Citing  75  incidences  of  liver 
damage  in  alcohol  abusers  who 
consumed  acetaminophen  for 
therapeutic  reasons  (Refs.  1  through  27), 
the  comment  asserted  that  the  reports 
strongly  suggest  that  alcohol  abuse 
potentiates  acetaminophen's  liver 
toxicity. 

The  comment  stated  that  the  clinical 
observation  of  increased  liver  toxicity  of 
acetaminophen  in  alcohol  abusers  has 
been  confirmed  by  experimental  data  in 
animals  and  hiunans  (Refs.  22  and  28 
through  46).  In  the  comment's  view, 
these  experimental  data  demonstrate 
that:  (1)  Alcohol  has  a  significant  effect 
on  acetaminophen  metabolism;  (2) 
chronic  alcohol  ingestion  has  been 
shoMm  to  induce  microsomal  enzymes, 
thereby  increasing  the  formation  of  the 
toxic  intermediate  metabolite  of 
acetaminophen,  known  as  N-acetyl-/>- 
benzoqulnoneimine  (NAPQI);  and  (3) 
chronic  alcohol  ingestion  interferes  with 
the  detoxification  of  NAPQI  by 
depleting  hepatic  glutathione  (GSH). 

Citing  information  indicating  that 
alcohol  is  consvimed  by  two-tMrds  of 
the  American  population  (12  percent  of 
this  population  considered  to  he  heavy 
drinkers  (Ref.  47)  and  that 
acetaminophen  is  vridely  available 
(present  in  over  200  OTC  drug 
products),  the  comment  asserted  that 
the  concurrent  use  of  alcohol  and 
acetaminophen  can  be  predicted  to  be 
extraordinarily  common.  The  comment 
suggested  that  the  use  of  acetaminophen 
with  alcohol  may  be  even  greater 
because  heavy  promotion  stating  that 
acetaminophen  causes  less  stoniach 
irritation  than  aspirin  has  made  it  the  " 
preferred  OTC  internal  analgesic/ 
antipyretic  used  in  the  presence  of 
alcohol-related  gastric  upset  The 
comment  asserted  that  these  new  data 
suggest  that  alcohol  abusers  appear  to  be 
at  greater  risk  of  hepatotoxicity  from  the 
therapeutic  use  of  acetaminophen. 
Accordingly,  the  comment 
recommended  that  the  labeling  of  these 
OTC  drug  products  be  strengthened  to 
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ensiu^  that  consimiers  who  abuse 
alcohol  are  not  exposed  to  unnecessary 
daily  use  of  acetaminophen.  The 
comment  added  that  waniings 
concerning  the  use  of  acetaminophen  by 
alcohol  abusers  are  included  in  the 
United  States  Pharmacopeial  Dispensing 
Information  (Refs.  48  and  49). 

In  addition  to  its  proposed  warning, 
the  comment  suggested  that  the 
maximimi  daily  dose  of  acetaminophen 
be  reduced  from  4  to  2  grams  (g)  per  day 
for  this  segment  of  the  population. 
However,  the  conmient  did  not  provide 
data  to  support  the  reduced  maxiTnnTn 
daily  dose.  The  comment  recommended 
the  following  revision  to  the  dosing 
directions  proposed  for  acetaminophen 
in  §  343.50(d)(2)  (21  CFR  343.50(d)(2)) 
of  the  tentative  final  monograph:  "If  you 
drink  large  amounts  of  alcoholic 
beverages  regularly,  do  not  exceed  2 
grams  of  acetaminophen  (4  to  6  tablets) 
a  day." 

The  comment  subsequenUy  submitted 
additional  data  to  support  its 
recommendations  that  included  the 
following:  (1)  Reports  of  acetaminophen 
hepatotoxicity  in  alcohol  abusers  or 
associated  with  Psittacosis  {Refs.  50 
through  53),  (2)  a  retrospective  study  of 
the  effects  of  chronic  alcohol  intake  on 
the  prognosis  and  outcome  of 
acetaminophen  overdose  (Ref  54).  and 
(3)  a  study  of  acetaminophen 
metabolism  in  alcohol  abusers  (Ref.  55). 

Two  comments  disagreed  with  the 
need  for  the  proposed  warning,  arguing 
that  the  existing  data  provide  no 
rational  basis  for  a  warning.  Citing  its 
review  of  the  scientific  literature  (Ref. 
56),  one  comment  questioned  the 
nvimber  of  cases  of  acetaminophen- 
induced  liver  toxicity  due  to  the 
ingredient's  therapeutic  use  by  alcohol 
abusers.  The  comment  stated  that  the 
majority  of  the  reports  involved  subjects 
with  a  history  of  alcohol  abuse  and  use 
of  amounts  of  acetaminophen  far  in 
excess  of  the  maximum  daily 
therapeutic  dose.  The  comment 
contended  that  the  reliability  of  the 
history  of  acetaminophen  use  and  the 
regidarity  of  dosing  included  in  these 
reports  was  questionable.  The  comment 
cited  six  additional  published  articles 
(Refs.  57  through  62)  containing  reports 
of  acetaminophen-induced  liver  toxicity 
in  alcohol  abusers  and  contended  that 
none  of  these  reports  supports  an 
alcohol  warning. 

One  of  the  comments  disagreed  with 
the  assertion  that  experimental  data  in 
animals  and  himians  have  demonstrated 
chronic  microsomal  induction  or 
increased  NAPQI  production  in 
association  with  acetaminophen-alcohol 
use.  The  comment  cited  studies  by 
Critchley  et  a^.  (Refs.  63  and  64)  and 


Lauterberg  and  Velez  (Ref.  65)  in  which 
no  evidence  of  microsomal  induction 
was  found  in  heavy  drinkers.  Moreover, 
the  comment  cited  additional  studies 
(Refs.  66,  67,  and  68)  that  it  asserted 
demonstrated  a  reduction  of  microsomal 
enzyme  activity  in  subjects  with  liver 
disease  (including  alcoholic  hepatitis). 
The  conoment  noted  the  results  of  a 
study  in  mice  by  Mitchell  et  al.  (Ref.  35) 
that  demonstrated  for  covalent  binding 
or  hepatic  necrosis  to  occur  GSH  levels 
need  to  be  reduced  to  approximately  20 
to  30  percent  of  normal.  The  comment 
asserted  that  a  reduction  of  such 
magnitude  is  unlikely  except  in  severe 
malnutrition.  Concerning  the  cited 
animal  data,  the  comment  noted  that  in 
the  vast  majority  of  studies  the  amounts 
of  acetaminophen  ingested  would 
correspond  to  overdose  amounts  in 
humans- 

The  comment  concluded  by  stating 
that  the  safety  profile  of  acetaminophen 
in  alcohol  abusers  should  be  evfduated 
in  the  context  of  their  inclination  to 
develop  gastritis,  gastroduodenal 
ulceration,  hepatic  cirrhosis, 
impairment  of  coagidation  mechanisms, 
portal  hypertension,  and  GI  hemorrhage. 
Citing  the  feet  that  doctors  frequentiy 
recommend  acetaminophen  to  their 
alcohol  abusing  patients  because  it  does 
not  cause  GI  irritation  or  have  platelet 
inhibiting  effects,  the  comment  asserted 
that  an  alcohol  warning  for  OTC  drug 
products  containing  acetaminophen 
would  be  contrary  to  the  public  interest. 
The  comment  suggested  Uiat  such  a 
warning  might  encourage  individuals 
who  abuse  alcohol  to  use  other  OTC 
internal  analgesic/antipyretic  drug 
products  containing  ingredients  that 
carry  a  greater  risk  of  injury. 

m.  The  Advisory  Committees  Meetings 

The  agency  subsequenUy  asked  NDAC 
for  advice  on  the  need  for  an  alcohol 
warning  for  OTC  drug  products 
containing  acetaminophen.  On  Juine  29, 
1993.  NDAC  met  to  consider  the  issue. 
The  agency  provided  NDAC  the 
following  data  and  information:  (1)  The 
history  of  the  agency's  evaluation  of  the 
issue,  (2)  a  summary  of  issues  raised  by 
comments  in  response  to  the  tentative 
final  monograph,  (3)  published  reports 
of  acetaminophen-induced  liver  toxicity 
in  alcohol  users  at  various 
acetaminophen  doses,  (4)  data  on  the 
pharmacokinetics  of  acetaminophen 
metabolism  in  alcohol  abusers.  (5)  data 
on  microsomal  enzyme  induction  in 
subjects  with  liver  disease,  (6) 
epidemiological  data  on  the  effect  of 
alcohol  abuse  on  acetaminophen 
overdose.  (7)  animal  data  on  the  effects 
of  ethanol  on  acetaminophen 
metabolism,  and  (8)  animal  studies  of 


the  effect  of  diet  on  glutathione  levels. 
A  copy  of  this  information  is  on  file  in 
the  Dockets  Management  Branch  (Ref. 
69).  Interested  parties  were  also  given 
the  opportunity  to  present  their 
positions. 

The  agency  asked  NDAC  to  consider 
(1)  Whether  the  data  supported  the  need 
for  an  alcohol  warning  for  OTC  drug 
products  containing  acetaminophen;  (2) 
the  population  at  risk  in  terms  of 
alconol  consimiption,  e.g.,  people  who 
rarely  drink,  social  drinkers,  or  alcohol 
abusers,  and  the  acetaminophen  dose 
ingested;  (3)  any  special  benefit/risk 
considerations  concerning  the  use  of  an 
alcohol  warning  in  the  population  at 
risk,  e.g.,  will  alcohol  abusers  switch  to 
other  OTC  internal  analgesic/antipyretic 
ingredients  that  have  equivalent  or 
greater  risks;  (4)  the  type  of  information 
that  should  be  included  in  an  alcohol 
warning,  e.g.,  organ-specific 
information,  description  of  alcohol 
amount,  or  other  information;  (5) 
whether  the  data  are  sufficient  to 
support  a  reduced  maximum  daily 
acetaminophen  dose  for  alcohol  abusers; 
and  (6)  if  so,  what  the  reduced 
maximum  daily  dose  should  be. 

NDAC  concluded  that  alcohol  abusers 
or  heavy  drinkers  are  at  increased  risk 
for  developing  liver  toxicity  when  using 
acetaminophen.  Based  on  this 
conclusion,  NDAC  recommended  that 
an  alcohol  warning  informing  heavy 
alcohol  users  or  abusers  of  their 
increased  risk  from  the  use  of 
acetaminophen  be  included  in  the 
labeling  of  such  products. 
Recommending  that  the  exact  wording 
of  such  a  warning  be  developed  by  the 
agency.  NDAC  advised  that  the  warning 
shoidd  specifically  refer  to  possible 
liver  damage.  However,  NDAC  did  not 
recommend  a  reduced  maximum  daily 
dose  of  acetaminophen  for  alcohol 
abusers.  NDAC  was  concerned  that  an 
alcohol  warning  on  OTC  drug  products 
containing  acetaminophen  in  the 
absence  of  a  similar  warning  on 
products  containing  other  internal 
analgesic/antipyretic  ingredients  would 
cause  alcohol  abusers  to  switch  to 
products  containing  those  other 
ingredients,  which  may  have  equivalent 
or  greater  risks.  Therefore,  NDAC 
recommended  that  the  agency  not 
implement  an  alcohol  warning  for  OTC 
drug  products  containing 
acetaminophen  imtil  NDAC  had  a 
chance  to  consider  data  on  the  risk  of 
alcohol  use  with  other  internal 
analgesic/antipyretic  ingredients  (Rel 
70). 

On  September  8, 1993,  NDAC  and 
ADAC  (the  Committees)  met  jointly  to 
consider  data  on  the  risk  of  the  use  of 
aspirin  and  other  OTC  analgesics  by 
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heavy  alcohol  users  or  abusers.  The 
agency  provided  the  Committees  the 
following  data  and  information:  (1) 
Published  and  unpublished 
epidemiological  data  on  the  risk  of 
upper  GI  bleeding  associated  with  the 
use  of  alcohol  and  aspirin,  ibuprofen, 
and  naproxen  sodium;  (2)  data  on  the 
additive  eCfocts  of  these  ingredients  and 
alcohol  on  the  GI  tract;  (3)  data  on  the 
ability  of  alcohol  to  potentiate  aspirin- 
prolonged  bleeding  times;  (4)  data  on 
the  efliect  of  aspirin  on  ethanol 
pharmacokinetics;  and  (5)  the  Panel's 
conclusions  on  the  safety  of  the  OTC 
use  of  acetaminophen,  aspirin, 
caifoaspirin  calcium,  choUne  salicylate, 
magnesium  salicylate,  and  sodium 
salicylate.  A  copy  of  this  infonnatian  is 
on  file  in  the  Dockets  Management 
Branch  (Ref  71).  Interested  parties  were 
also  given  the  opportiinity  to  present 
their  positions. 

The  agency  asked  the  Committees  to 
consider  the  following  in  evaluating  the 
data:  (1)  Whether  the  data  are  sufficient 
to  support  an  alcohol  warning  for  OTC 
drug  products  containing  aspirin, 
ibuprofen.  and  naproxen  sodium;  (2) 
whether  the  data  are  sufficient  to 
support  an  alcohol  warning  for  other 
salicylates  (carbaspirin  calcium,  choline 
salicylate,  magnesium  JSlicylate,  or 
sodiimi  salicylate):  (3)  the  type  of 
information  an  alcohol  warning  should 
include,  i.e.,  organ  specific  information 
or  statement  of  risk;  and  (4)  the  type  of 
information  that  should  appear  in  the 
labeling  of  combination  drug  products 
containing  aspirin  and  acetaminophen. 

The  Committees  concluded  that  the 
use  of  aspirin,  ibuprofen,  and  naproxen 
sodium  increases  the  risk  of  upper  GI 
bleeding  in  heavy  alcohol  users  or 
abusers.  Concerning  whether  the  data 
support  an  alcohol  warning  for  OTC 
drug  products  containing  these 
ingredients,  the  Committees  voted  12 
yes,  2  no  for  aspirin;  12  yes,  2  no  for 
ibuprofen,  and  12  yes,  1  no,  and  1 
abstention  for  naproxen  sodium.  The 
Committees  further  concluded  that  there 
are  no  data  to  support  a  warning  for 
nonaspiiin  salicylates  and,  therefore,  a 
recommendation  on  the  need  for  an 
alcohol  warning  for  these  OTC  dnig 
products  was  outside  their  advisory 
scope.  Regarding  the  type  of  information 
that  should  be  included  in  an  alcohol 
warning,  the  Committees  recommended 
that  the  warning  not  mention  a  specified 
level  of  alcohol  consumption,  but  were 
unable  to  reach  a  consensus  whether  the 
warning  should  be  general  or  organ- 
specific  (Ref.  72). 


IV.  Summary  of  Comments  on  the 
Committees'  Recommendations 

In  response  to  the  Committees' 
recommendations,  the  agency  received 
11  comments.  Several  comments  from  a 
manufacturers'  association  urged  the 
agency  to  reject  the  Committees' 
reconunendation  for  an  alcohol  warning 
for  OTC  aspirin  drug  products.  One 
comment  suggested  that  such  a  warning 
may  jeopardize  the  compliance  of 
inciividuals  on  low-dose  aspirin 
regimens  for  cardiovascular  indications. 
Other  comments  contended  that  the 
recommendation  was  not  supported  by 
reliable  scientific  data,  but  reflected 
concems-about  unsubstantiated  risks 
from  the  use  of  aspirin  by  individuals 
with  a  history  of  alcohol  use.  These 
concerns,  the  comments  asserted,  were 
based  on  submissions  that  included 
inacciuate  summaries  of  studies  without 
raw  data  and  erroneous  projections  of 
morbidity  and  mortality  based  on 
incorrect  assumptions.  The  comment 
suggested  that  these  distortions  had  a 
significant  impact  on  the  Committees' 
recommendations. 

In  support  of  its  contentions,  the 
comment  noted:  (1)  Criticisms  of  the 
available  published  data  made  by  some 
Committee  members  during 
deliberations,  and  (2)  specific  comments 
made  by  an  agency  reviewer  concerning 
unpublished  epidemiological  data 
presented  to  the  Committees  (Ref.  73). 
The  comment  pointed  out  that  most  of 
the  studies  were  uniformly  rejected  by 
the  Committees'  members  or  the 
agency's  reviewer,  and  thus  the  meeting 
produced  no  reliable  evidence  on  which 
to  justify  a  label  warning  regulation. 

The  conmients  also  included  critical 
assessments  of  the  unpublished 
epidemiological  data  presented  to  the 
Committees:  (1)  A  prospective 
observational  study  (Ref.  74),  (2)  a 
retrospective  study  of  adverse  drug 
reaction  reports  (Ref.  75),  (3)  a  study 
conducted  at  the  SUNY-Health  Science 
Center  (Ref.  76),  (4)  a  study  conducted 
at  the  Sloane  Epidemiology  Unit  (Ref. 
77),  (5)  a  study  conducted  by  Strom 
(Ref.  78),  and  (6)  a  study  conducted  at 
the  University  of  Newcastle  (Ref.  79). 
The  comments  contended  that,  based  on 
these  criticisms,  the  data  bom  these 
studies  could  not  be  relied  upon  to 
support  the  need  for  an  alcohol  warning 
for  OTC  aspirin  drug  products.  The 
comments  asserted  that  an  independent 
analysis  of  the  data  from  two  of  the 
epidemiological  studies  (Refs.  77  and 
79)  is  necessary  to  verify  the  studies' 
conclusions  and  requested  that  the 
agency  obtain  the  raw  data  from  the 
studies. 


The  comments  asserted  that  the 
Committees  misunderstood  the  agency's 
proposed  warning  in  §  343.50(c)(l)(v)(B) 
that  advises  against  the  use  of  aspirin  by 
persons  that  have  stomach  problems 
that  persist  or  recur,  or  have  ulcers,  or 
bleeding  problems,  without  consulting  a 
doctor.  The  comments  noted  that  most 
of  the  data  submitted  related  to  upper  GI 
bleeding  by  persons  with  existing  GI 
disease.  The  comments  advised  FDA  to 
base  its  decision  on  the  available 
scientific  data  and  concluded  that  those 
data  do  not  demonstrate  that  heavy 
alcohol  users  or  abusers,  with  no 
preexisting  ulcers  or  recurrent  stomach 
or  bleeding  problems,  are  at  an 
increased  risk  of  upper  CI  bleeding  from 
the  use  of  OTC  aspirin  drug  products. 

In  response  to  tne  comments' 
assertions,  the  agency  received  reply 
comments  from  members  of  the 
Committees  (Ref.  80).  One  member 
stated  that  the  Committees'  final 
decision  was  based  on  the  information 
available  and  was  justified.  Another 
member  contended  that  if 
acetaminophen  is  to  have  a  warning, 
then  all  OTC  internal  analgesic/ 
antipyretic  drug  products  should  have  a 
warning,  preferably  the  same  for  all 
products.  A  third  member  expressed 
disagreement  with  the  Committees' 
reconunendation,  explaining  that  a  test 
of  enhanced  risk  should  be  an  odds  ratio 
substantially  greater  than  one.  The 
member  further  reconmiended  that  an 
odds  ratio  of  two  or  greater  should  be 
required,  and  the  difference  from  one 
should  be  statistically  significant. 

A  number  of  comments  from  the 
investigators  for  three  of  the 
unpublished  epidemiological  studies 
presented  to  the  Committees  addressed 
point  by  point  the  criticisms  raised 
about  the  studies.  These  comments 
concluded  that  the  data  from  these 
studies  support  the  need  for  an  alcohol 
warning.  Another  comment  concluded 
that  the  data  from  these  studies  show 
that:  (1)  There  is  an  increased  risk  of 
major  upper  GI  bleeding  in  aspirin  users 
that  is  independent  of  alcohol  use,  (2) 
there  is  an  increased  risk  of  major  upper 
GI  bleeding  in  alcohol  users  that  is 
independent  of  aspirin  use,  and  3) 
aspirin  further  increases  this  risk  in 
alcohol  users. 

V.  The  Agency's  Tentative  Conclnaiona 
on  the  Committees'  Recmnmendationa 

A.  Acetaminophen 

After  considering  NDAC's 
recommendations  and  all  available  data 
and  information,  the  agency  has 
determined  that  the  data  are  sufficient 
to  warrant  an  alcohol  warning  for  OTC 
drug  products  containing  ^ 
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acetaminophen.  Based  on  an  evaluation 
of  the  scientific  literature,  the  agency 
has  determined  that  individuals  with  a 
history  of  heavy  alcohol  use  or  abuse 
have  an  increased  risk  from  the 
hepatotoxic  eCfects  of  acetaminophen.  In 
order  to  advise  consumers  with  such  a 
history  to  consult  a  physician  for  advice 
on  the  use  of  OTC  acetaminophen  drug 
products,  the  agency  is  proposing  that 
OTC  analgesic/antipyretic  drug 
products  containing  acetaminophen 
bear  an  alcohol  warning. 

Acetaminophen  is  considered  a  dose 
dependent  hepatotoxin  (Ref.  81).  Acute 
doses  of  acetaminophen  of  15  g  or  more 
in  adults  have  been  associated  vrith 
hepatotoxicity  (Refs.  81  and  82). 
However,  the  scientific  literature  from 
1966  to  the  present  contains  at  least  97 
reports  of  hepatotoxicity  attributed  to 
the  ingestion  of  less  than  15  g  of 
acetaminophen  (Refs.  1  through  27,  51, 
52,  53,  57  through  62,  and  83  through 
93).  With  few  exceptions,  these  case 
reports  describe  a  clinical  and 
laboratory  pictiue  consistent  with 
acetaminophen  overdose:  Nausea, 
vomiting,  hematemesis  (bloody 
vomitus),  jaundice,  markedly  elevated 
liver  enzymes  (aspartate 
aminotransferase  (AST)  and  alanine 
aminotransferase  (ALT)),  elevated 
bilirubin,  prolonged  prothrombin  time, 
and  liver  biopsy  results  (when  obtained) 
demonstrating  centrilobular  necrosis. 

Seventy-one  of  the  97  cases  (73 
percent)  involve  a  history  of  heavy 
alcohol  use  or  abuse  (Refe.  1,  2,  3,  5 
through  20.  22  through  26,  52,  53. 57 
through  62,  86,  87,  and  93).  While  a 
nimiber  of  these  reports  lack  sufficient 
information  to  permit  a  detailed 
assessment,  the  long  history  of  the 
reports,  their  diverse  countries  of  origin, 
consistent  presentation  and  pattern  of 
usage  suggest  that  individuals  viith  a 
history  of  heavy  alcohol  use  or  abuse  are 
more  susceptible  to  acetaminophen 's 
hepatotoxic  eSiects.  Fiuther,  a  majority 
of  the  71  cases  (41  cases  or  58  percent) 
are  associated  with  acetaminophen 
doses  at  or  below  the  currently 
proposed  maximum  daily  OTC  dose  (4 
g  per  day)  or  moderate  overdoses  of 
approximately  6  g  (Refs.  7, 12  through 
18.  20,  22,  23.  24.  26,  52.  53.  57.  58.  60, 
61.62.  86.  87.  and  93). 

A  number  of  these  cases  provide 
sufficient  detail  to  suggest 
acetaminophen  induced  hepatotoxicity 
in  heavy  alcohol  users  or  abusers  at 
acetaminophen  doses  of  6  g  or  below. 
Bell,  Schonsby,  and  Raknerud  (Ref.  57) 
reported  a  32-year-old  male  "periodic 
alcoholic"  (patient  3)  who  began 
drinking  after  a  period  of  abstinence, 
used  acetaminophen  to  treat  withdrawal 
symptoms,  and  took  3.4  g 


acetaminophen  per  day  for  5  days  prior 
to  hospital  admission.  On  the  day  of 
admission,  the  patient  developed 
nausea  and  hematemesis.  Jaundice  and 
bruising  were  also  observed. 

Laboratory  tests  revealed  elevated 
liver  enzymes  (AST  13,420  International 
Units/Liter  (lU/L)  and  ALT  7,510  lU/L 
(reference  AST  and  ALT  10  to  40  lU/L)) 
and  hyperbilirubinemia  (297 
micromole/liter  ()unole/L)  or  17.4 
milligrams  (mg)/deciliter  (dL)  (reference 
bilirubin  3  to  25  (unole/L  or  0.2  to  1.5 
mg/dL)).  Tests  for  hepatitis  C  surface 
antigen,  hepatitis  A  and 
cytomegalovirus  antibody,  and 
Monospot  were  negative.  The  serum 
acetaminophen  level  2  days  after  the 
last  dose  was  2.5  micrograms/milliliter 
(|ig/mL).  No  liver  biopsy  was  done.  N- 
acetylcysteine  (NAC)  was  not 
administered.  "The  patient  improved 
with  supportive  treatment  and  was 
discharged.  At  outpatient  followup,  5 
weeks  after  admission,  all  laboratory 
tests  were  normal. 

Bell,  Schonsby,  and  Raknerud  (Ref. 
57)  also  reported  a  57-year-old  woman 
(patient  4)  with  a  history  of  gout  who 
ingested  40  to  50  g  of  alcohol  a  day.  For 
several  years,  she  had  taken  400  mg 
acetaminophen  and  5  mg  prednisone 
per  day.  In  response  to  an  increase  in 
leg  pain,  she  increased  her  intake  to  2.4 
to  3.2  g  acetaminophen  per  day  for 
several  days.  On  the  day  of  hospital 
admission,  she  vomited  blood  and 
developed  symptoms  compatible  with 
hepatic  encephalopathy  (jaundice, 
somnolence,  and  bruising). 

Laboratory  tests  revealed  elevated 
aminotransferases  (AST  16,180  lU/L  and 
ALT  8,950  lU/L).  Bilirubin  was  123 
iUDole/L  or  7.2  mg/dL.  NAC  was  not 
administered.  The  patient  died  the  day 
following  admission  with  massive 
hematemesis  and  hypotension.  Autopsy 
revealed  abundant  blood  in  the  stomach 
and  intestines  but  no  sign  of  an  ulcer. 
Microscopically,  a  marked  centrilobular 
liver  cell  necrosis  was  seen. 

Floren,  Thesleff,  and  Nilsson  (Ref.  7) 
described  hepatotoxicity  in  a  58-year- 
old  woman  (patient  1)  who  regularly 
consumed  a  bottle  of  red  wine  a  day. 
The  patient  was  hospitalized  due  to  a 
slight  intoxication.  Before  admission, 
she  admitted  to  ingesting  1  to  1.5  g 
acetaminophen,  sedatives  (oxazepam), 
and  antidepressants  (lorazepam)  for  an 
unspecified  period  of  time.  The  patient 
was  transferred  from  the  psychiatric 
ward  to  the  medical  clinic  due  to 
elevated  liver  enzymes  (AST  14.3 
microkatal/L  (ukat/L)  and  ALT  14.0 
\ikatJL).  Reference  levels  for  AST  and 
ALT  were  less  than  0.7  (ikat/L. 

At  the  time  of  transfer,  the 
concentration  of  acetaminophen  in 


senun  was  not  measurable  and  NAC 
was  not  administered.  Tests  for  hepatitia 
B  surface  antigen  and  hepatitis  A  were 
negative.  A  liver  biopsy  demonstrated 
centrilobular  necrosis  with  normal 
portal  zones.  The  biopsy  revealed  no 
evidence  of  steatosis,  fibrosis,  or 
cirrhosis.  The  patient  recovered 
imeventfully. 

Licht,  Seeff,  and  Zimmerman  (Ref.  20) 
reported  a  53-year-old  man  who 
ingested  2.6  to  3.9  g  acetaminophen 
daily  for  an  undisclosed  period  of  time. 
He  admitted  to  a  15-year  history  of 
excessive  alcohol  intake  with  a  recent 
intake  of  2  quarts  of  whiskey  daily.  He 
entered  the  hospital  after  3  days  of 
weakness,  abdominal  discomfort,  and 
jaundice. 

Laboratory  values  at  the  time  of 
admission  indicated  markedly  elevated 
liver  enzymes  (AST  19,710  milliunits 
(mU)/mL)  and  ALT  4,560  mU/mL),  a 
bilirubin  of  13  mg/dL,  and  a  prolonged 
prothrombin  time  of  22  seconds  (control 
10  seconds).  A  serum  acetaminophen 
level  obtained  1 2  hours  after  ingestion 
was  in  the  nontoxic  range  (2  pg/mL).  A 
test  for  hepatitis  B  surface  antigen  was 
negative.  No  liver  biopsy  was  obtained. 
NAC  was  not  administered.  The  patient 
recovered. 

Luquel  et  al.  (Ref.  60)  described  a  49- 
year-old  man  who  was  admitted  to  the 
hospital  with  confusion,  hematemesis, 
and  decreased  urine  output  In  addition 
to  increasing  his  beer  intake,  he  also 
took  1.2  g  acetaminophen  and  25  mg 
ethyl  loflazepate  for  2  days  prior  to 
hospitalization.  Laboratory  values  were 
AST  1.870  lU/L.  ALT  640  lU/L,  total 
bilirubin  39  ^mole/L  or  2.3  mg/dL,  and 
a  prothrombin  rate  of  75  percent.  No 
serum  acetaminophen  was  detected,  and 
NAC  was  not  administered.  The  results 
of  a  liver  biopsy  performed  on  the  third 
day  of  hospitalization  revealed 
centrilobular  necrosis.  The  patient 
recovered  uneventfully. 

Seeff  et  al.  (Ref.  26)  reported  six  cases 
of  acetaminophen  hepatotoxicity  in 
alcohol  abusers.  Three  cases  (patients  2, 
3,  and  6)  involved  doses  of 
approximately  4  g  acetaminophen. 
Patient  2  was  a  30-year-old  male  chronic 
alcohol  abuser  who  ingested  12.5  g 
acetaminophen  over  a  3-day  period  for 
pain  relateid  to  a  dental  abscess. 
(Assuming  that  the  doses  were  evenly 
distributed  over  the  3  days,  he  ingested 
approximately  4.2  g  acetaminophen  per 
day.)  His  laboratory  values  showed 
elevated  liver  enzymes  (AST  greater 
than  10,000  lU/L  and  ALT  7,610  lU/L). 
a  bilirubin  of  2.4  mg/dL,  and  a 
prothrombin  time  9.3  seconds  longer 
than  control.  A  test  for  hepatitis  B 
surfece  antigen  was  negative.  Serum 
acetaminophen  level  and  liver  biopsy 
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were  not  done.  The  patient  was  treated 
with  NAC,  improved,  and  was  released 
from  the  hospital. 

Patient  3  was  a  39-year-old  man  who 
was  hospitalized  for  a  submandibular 
infection  following  a  fracture.  Over  a  1- 
week  period,  he  had  taken 
approximately  3.8  g  acetaminophen  per 
day.  On  admission,  his  laboratory 
values  revealed  elevated  liver  enzymes 
(AST  5,640  lU/L  and  ALT  354  lU/L). 
bilirubin  16.5  mg/dL,  and  a 
prothrombin  time  twice  the  control. 
Serum  acetaminophen  levels  were  not 
determined,  nor  was  a  liver  biopsy 
performed.  NAC  was  not  administered. 
The  patient  improved  over  the  next  few 
weeks  and  was  discharged. 

Patient  6  was  admitted  to  the  hospital 
for  acute  alcohol  withdrawal  syndrome. 
During  the  3  days  prior  to  admission, 
she  took  approximately  3.7  g 
acetaminophen  a  day  for  headache. 
Laboratory  values  included  AST  6,888 
lU/L,  ALT  2.480  RJfL,  total  bilirubin  6.6 
mg/dL.  and  a  prothrombin  time  10 
seconds  longer  than  control.  Serum 
acetaminophen  level,  liver  biopsy,  and 
viral  screening  were  not  performed. 
NAC  was  not  administered  and  with 
supportive  treatment,  the  patient 
recovered. 

Edwards  and  OUphant  (Ref.  86) 
described  a  46-year-old  man  who 
presented  to  the  hospital  with  a  2-hour 
history  of  epigastric  pain  with 
hematemesis.  The  patient  gave  a  history 
of  regular  alcohol  consumption.  In  the 
week  prior  to  admission,  he  had 
consumed  two  1,250  mL  spirits  over  the 
week  and  12  cans  of  beer  daily  and 
concurrently  taken  not  more  than  3  g  of 
acetaminophen  daily  for  hangover,  up  to 
a  total  dosage  of  18  g.  He  took  an 
additional  3  g  of  acetaminophen  6  hours 
prior  to  his  admission  to  the  hospital. 

Liver  function  tests  conducted  on  day 
2  of  hospitalization  showed  markedly 
abnormal  aminotransferases  (AST 
30,000  lU/L  and  ALT  9.750  lU/L)  and  a 
bilirubin  of  86  (imole/L  or  5  mg/dL.  At 
6  hours  post  ingestion,  the  serum 
acetaminophen  level  was  0.04  (ig/mL. 
On  day  2  the  level  was  0.005  ^g/mL. 
Hepatitis  serology  was  negative  for 
hepatitis  A,  B,  and  C  No  liver  biopsy 
was  f)erformed.  NAC  was  not 
administered.  The  patient's 
convalescence  was  slow  but  uneventful. 

Johnson,  Friedman,  and  Mitch  (Ref. 
12)  described  a  23-year-old  female 
alcohol  abuser  who  developed  acute 
hepatitis  and  renal  failure  3  days  after 
ingesting  a  bottle  of  cold  medication 
containing  6  g  acetaminophen  in  25 
percent  alcohol.  The  patient's  medical 
history  included  a  previous  hepatitis 
infection.  Laboratory  values  at 
admission  were  AST  4.320  lU/L,  ALT 


1,130  lU/L.  total  serum  bilirubin  10  mg/ 
dL,  and  a  prothrombin  time  of  13.1 
seconds  (control  12  seconds).  Serum 
acetaminophen  was  undetectable  6  days 
after  acetaminophen  ingestion.  A  test  for 
hepatitis  B  surface  antigen  was  negative. 
Antibodies  to  hepatitis  B  surfece  antigen 
were  detected.  No  liver  biopsy  was 
conducted.  NAC  was  not  administered. 
Hepatic  function  gradually  improved 
and  the  patient  was  discharged. 

Kartsonis,  Reddy,  and  Schiff  (Ref.  13) 
reported  a  39-year-old  male  alcohol 
abuser  who  developed  vague  inguinal 
discomfort  and  began  self-medicating 
with  5  g  acetaminophen  per  day  over  a 
6-day  period.  He  presented  to  the 
hospital  with  nausea,  vomiting,  and 
abdominal  pain.  Laboratory  tests 
revealed  elevated  aminotransferases 
(AST  more  than  8.270  lU/L  and  ALT 
6,494  lU/L),  total  bilirubin  4.2  mg/dL, 
and  an  extended  prothrombin  time  of  21 
seconds  (control  12  seconds). 
Acetaminophen  was  not  detectable  in 
the  blood.  Neither  a  liver  biopsy  nor 
viral  screening  were  done.  NAC  was  not 
administered.  The  man  had  an 
uneventful  recovery  with  supportive 
care  and  was  discharged  from  the 
hospital  after  7  days. 

OT)ell,  Zetterman.  and  Burnett  (Ref. 
24)  reported  a  38-year-old  woman  who 
took  6  g  acetaminophen  for  5  days  for 
stomach  pain.  She  had  a  history  of 
chronic  pancreatitis  and  chronic 
alcoholism  (approximately  200  g 
ethanol  a  day  for  10  years).  She 
presented  to  the  hospital  with  nausea, 
vomiting,  and  abdominal  pain.  Liver 
enzymes  on  admission  were  AST  1.512 
lU/L  and  ALT  554  lU/L.  Bilirubin  levels 
and  prothrombin  times  were  normal. 
Acetaminophen  blood  levels  were  not 
determined.  A  liver  biopsy  revealed 
centrilobular  necrosis  without  signs  of 
alcoholic  hepatitis  or  centrilobular 
fibrosis. 

Acetaminophen  administration  was 
discontinued  and  liver  enzymes 
returned  to  normal.  The  patient  was 
counseled  about  acetaminophen  and 
alcohol  toxicity,  and  discharged. 
SubsequenUy,  she  was  readmitted  to  the 
hospital  with  abdominal  pain  of  2 
weeks  duration  for  which  she  had  taken 
6  g  acetaminophen  a  day. 

On  admission,  her  liver  enzymes  were 
AST  5.210  lU/L  and  ALT  1.580  lU/L. 
and  total  bilirubin  was  1.1  mg/dL.  A 
serum  acetaminophen  level  was  not 
determined.  A  second  biopsy  showed 
extensive  centrilobular  fibrosis. 
Alcoholic  hyalin  and 
polymorphonuclear  leukocyte 
inflammation  were  not  observed.  The 
periportal  regions  were  normal  and 
there  was  no  portal  fibrosis.  The  patient 


recovered  and  was  discharged  bom  the 
hospital. 

Seeff  et  al.  (Ref.  26)  reported  a  58- 
year-old  male  chronic  alcohol  abuser 
hospitalized  for  alcoholic  hepatitis  and 
cervical  neck  pain.  The  patient's  history 
included  a  recent  increase  in  alcohol 
consumption  and  chronic  ingestion  of  4 
to  6  g  acetaminophen  daily  for  an 
unspecified  period  of  time.  On 
admission.  AST  was  2,870  lU/L, 
bilirubin  was  3.6  mg/dL,  and 
prothrombin  time  was  14  seconds 
(control  11.3  seconds).  ALT  was  not 
reported,  and  serum  acetaminophen 
levels  were  not  determined.  NAC  was 
not  administered.  Laboratory  values  on 
the  next  day  included  an  AST  level  of 
790  lU/L  and  an  ALT  level  of  2,300  lU/ 
L.  Serologic  tests  for  hepatitis  B  were 
negative.  No  liver  biopsy  was  done. 
Serum  aminotransferases  and 
prothrombin  time  returned  to  normal, 
and  the  patient  was  discharged  12  days 
after  admission. 

Kumar  and  Rex  (Ref.  52)  reported  six 
cases  of  hepatotoxicity,  four  of  which 
involved  acetaminophen  doses  of  5  to  6 
g.  Case  2  was  a  65-year-old  female 
alcohol  abuser  admitted  to  the  hospital 
after  1  day  of  vomiting.  Her  admitting 
AST  and  ALT  levels  were  3,199  lU/L 
and  1,270  lU/L,  respectively.  Her  total 
bilirubin  level  f>eaked  at  41  ^mole/L  or 
2.4  mg/dL.  After  2  days  of  observation 
and  improvement,  it  was  discovered 
that  she  had  been  taking  about  6  g/day 
acetaminophen  for  back  pain.  Serum 
acetaminophen  level,  liver  biopsy,  and 
viral  screening  were  not  done.  She  was 
discharged  in  stable  condition  with  near 
normal  liver  test  results. 

Case  3  was  a  4  3 -year-old  woman 
admitted  to  the  hospital  with  a  6-day 
history  of  fatigue,  malaise,  nausea,  and 
vomiting.  Pea^k  laboratory  values 
included  elevated  liver  enzymes  (AST 
14,920  lU/L  and  ALT  3.304  lU/L),  total 
bilirubin  126  \tmo\e/L  or  7.4  mg/dL,  and 
a  prothrombin  time  of  46  seconds  (no 
control  reported).  No  serum 
acetaminophen  levels,  liver  biopsy,  or 
viral  screening  was  performed.  Initially, 
the  woman  denied  alcohol  or 
acetaminophen  use.  However,  a  friend 
subsequenUy  reported  that  she  was  a 
heavy  drinker  and  had  been  taking  5  g 
acetaminophen  daily  for  an  unspecified 
period  of  time.  NAC  was  not 
administered,  and  she  was  discharged 
in  stable  condition. 

Kumar  and  Rex  (Ref.  52)  also 
described  a  55-year-old  man  (case  4) 
with  a  history  of  heavy  alcohol  use  who 
was  hospitalized  after  3  to  4  weeks  of 
nausea  and  vomiting.  On  admission, 
laboratory  values  included  elevated 
liver  enzymes  (AST  1,240  lU/L  and  ALT 
252  lU/L),  total  bilirubin  35  ]unoles/L, 
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and  a  prothrombin  time  of  15  seconds 
(no  control  reported).  His  liver  enzyme 
levels  peaked  on  day  2  (AST  7.225  lU/ 
L  and  ALT  1.280  lU/L).  It  was  later 
determined  that  he  had  ingested  6  g 
acetaminophen  daily  for  an  unspecified 
period  of  time  for  headaches  and 
arthritic  pain.  Serum  acetaminophen 
level,  viral  screening,  and  liver  biopsy 
were  not  done.  The  patient  was 
discharged  after  20  days  with  normal 
liver  function  tests. 

Another  case  reported  by  Kumar  and 
Rex  (Ref.  52)  was  a  59-year-old  male 
alcohol  abuser  (case  5)  who  was 
admitted  to  the  hospital  with  dizziness 
and  orthostatic  hypotension.  He 
reported  ingesting  5  g  acetaminophen 
daily  for  1  month  for  hip  pain.  Peak 
liver  test  abnormalities  were  present  on 
the  day  of  admission  (AST  3,000  lU/L, 
ALT  290  lU/L,  total  bilirubin  133 
imiole/L,  and  prothrombin  time  19 
seconds,  no  control  reported).  Serum 
acetaminophen  levels,  liver  biopsy,  and 
viral  screening  were  not  done.  NAC  was 
not  administered.  The  patient 
subsequently  developed  sepsis  and  GI 
bleeding  and  died  2  weeks  after 
hospitalization. 

The  agency  subsequenUy  received  an 
additional  19  reports  of  acetaminophen 
liver  toxicity  (Ref.  94).  Fifteen  of  these 
reports  involved  acetaminophen  doses 
of  less  than  6  g  daily  in  individuals  with 
a  history  of  moderate  to  heavy  alcohol 
use.  Five  of  the  reports  (case  numbers  9, 
11.12,13,  and  19)  provided  sufficient 
detail  to  suggest  acetaminophen- 
induced  hepatotoxicity. 

Case  number  9  was  a  45-year-old 
woman  with  a  history  of  alcohol  abuse 
who,  at  the  time  of  admission,  had  a 
history  of  ingesting  one  to  two  glasses 
of  wine  daily  (only  at  night).  The  patient 
had  a  history  of  acetaminophen  use 
along  with  alcohol.  For  approximately  5 
days  prior  to  admission,  the  patient 
reportedly  took  acetaminophen  at  the 
recommended  dose  (4  g  per  day)  for  flu- 
like symptoms.  The  patient  vomited 
(some  "coffee  ground"  emesis)  for  5 
days  prior  to  admission,  and  for  2  days 
had  a  progressive  deterioration  of 
mental  status.  On  the  night  prior  to 
admission,  she  became  delirious  and 
was  brought  to  the  emergency  room. 

Laboratory  values  showed  grossly 
elevated  liver  enzymes  (AST  15,205  lU/ 
L  and  ALT  4,051  lU/L  ),  a  prothrombin 
time  of  63.7  seconds  (no  control 
reported),  and  a  total  bilirubin  of  3.8 
mg/dL.  The  senmi  acetaminophen  level 
was  12  )ig/mL  (time  after  last  dose 
unknown).  No  record  of  hepatitis 
screening  was  provided.  During  the 
hospital  stay,  an  upper  endoscopy 
showed  bleeding  secondary  to  diffuse 
gastritis  and  portal  gastropathy.  The 


patient  continued  to  deteriorate  and 
died  1  month  after  hospital  admission. 
Autopsy  findings  included  diffuse 
hepatic  necrosis  with  micro  vesicular  fiat 
and  bile  stasis. 

Case  number  11  was  a  43-year-old 
man  with  a  long-standing  history  of 
alcohol  abuse  (at  least  12  cans  of  beer 
daily  for  16  years).  He  developed  lower 
abdominal  pain  and  fever,  followed  2 
days  later  by  nausea  and  vomiting,  for 
which  he  took  two  medications 
containing  acetaminophen  (estimated 
dose  less  than  4  g  per  day)  for  at  least 

1  day.  He  was  admitted  to  the  hospital 

2  days  later  with  hypotension  and 
abnormal  liver  and  senal  function. 

Laboratory  values  showed  elevated 
liver  enzymes  (AST  5,450  lU/L  and  ALT 
2,251  lU/L)  a  prothrombin  time  of  55.9 
seconds  (no  control  reported),  and  a 
total  bilirubin  of  89  ^mole/L.  The  serum 
acetaminophen  level  was  5  pg/mL  (time 
after  last  dose  unknown).  The  patient 
died  10  days  after  admission  to  the 
hospital.  No  record  of  hepatitis 
screening  was  provided.  Post-mortem 
findings  included  centrilobular  necrosis 
and  widespread  mucosal  hemorrhages 
consistent  with  coagulopathy.  The 
autopsy  report  noted  that  while  there 
was  no  evidence  of  cirrhosis,  the 
presence  of  ascites,  muscle  wasting,  and 
testicular  wasting  was  consistent  with 
the  effect  of  chronic  liver  disease. 

Case  number  12  was  a  41 -year-old 
man  who  had  taken  acetaminophen- 
containing  drugs  for  2  days  (4  to  5  g/ 
day)  to  alleviate  the  pain  of  fractured 
ribs.  He  had  a  history  of  alcohol  abuse 
and  had  recenUy  been  drinking  12  beers 
a  day.  He  was  admitted  to  the  hospital 
with  complaints  of  shortness  of  breath 
and  left-side  chest  pain.  Qa. 
examination,  he  was  found  to  have 
greater  than  an  60-percent 
pneumothorax  of  the  left  lung  and  was 
also  deeply  jaundiced.  A  blood  alcohol 
level  done  at  time  of  admission  was 
reported  as  "0." 

Laboratory  findings  included  AST 
21,900  lU/L,  ALT  11,200  lU/L.  total 
bilirubin  17.8  mg/dL,  and  a 
prothrombin  time  of  40  seconds  (no 
control  reported).  The  serum 
acetaminophen  level  was  2.1  (ig/mL  4 
days  after  the  last  acetaminophen 
ingestion.  The  results  of  screening  for 
hepatitis  A  antibody,  hepatitis  B  surface 
antigen  and  antibody,  and  hepatitis  B 
core  antibody  were  negative.  Screening 
for  Epstein-Barr  surface  antigen  was  also 
n^ative.  A  liver  biopsy  showed 
fiilminant  hepatic  necrosis  with  mild  to 
moderate  evidence  of  alcohol-related 
liver  disease.  A  diagnosis  of  acute  toxic 
liver  foiluxe  was  made,  and  the  patient 
was  transferred  to  a  second  hospital  for 
a  liver  transplant,  which  was  done 


within  72  hours  of  transfer.  Following 
the  transplant,  the  patient  was 
discharged  in  stable  condition.  Sections 
of  the  removed  liver  showed  extensive 
centrilobular  necrosis,  with  up  to  50  or 
60  percent  necrosis  in  some  areas. 

Case  number  13  was  a  62-year-old 
man  with  a  history  of  heavy  alcohol  use 
and  severe  steroid-dependent  chronic 
obstructive  pulmonary  disease.  He 
subsequenUy  reduced  his  alcohol  intake 
to  two  to  four  beers  a  day  for  several 
years.  A  few  days  prior  to  admission,  he 
developed  flu-like  symptoms  (sore 
throat,  myalgia,  and  sleeping  difficulty) 
for  which  he  took  an  estimated  4  to  5 
g  acetaminophen  over  an  8-hour  period. 
He  became  progressively  weaker  and 
fell  on  the  day  prior  to  admissioiL 

On  admission,  he  was  found  to  have 
hypotension,  weakness,  grossly  elevated 
liver  function  tests  (AST  16,279  lU/L. 
ALT  10^2  lU/L,  a  total  bUirubin  of  7.S 
mg/dL,  and  a  prothrombin  time  of  55.7 
seconds,  no  control  reported).  Senma 
acetaminophen  levels  were  not 
determined.  The  patient  was  diagnosed 
with  acute  hepatic  failure  and  died 
within  24  hours  of  admission.  A  post- 
mortem liver  biop>sy  revealed  massive 
hepatocellular  necrosis. 

Case  number  19  was  a  30-year-oId 
man  with  a  history  of  occasional  alcohol 
use.  Four  days  prior  to  admission,  he 
developed  malaise  and  a  sore  throat  and 
drank  six  glasses  of  wine  prior  to 
retiring  for  the  evening.  His  symptoms 
became  progressively  worse,  and  he 
took  acetaminophen  (4  g  per  day)  for  3 
to  4  days.  On  the  morning  of  admission, 
he  became  disoriented,  unable  to  speak, 
and  agitated. 

Admission  laboratory  data  revealed 
markedly  elevated  liver  enzymes  (AST 
13.580  and  ALT  11,250  lU/L),  a 
prothrombin  time  of  32.4  seconds  (no 
control  reported),  and  a  bilirubin  of  7.0 
mg/dL.  No  blood  alcohol  was  detected. 
A  serum  acetaminophen  level  of  7  ^g/ 
mL  was  obtained  approximately  48 
hours  after  the  last  acetaminophen  dose. 
Screening  for  hepatitis  B  surface  antigen 
and  core  antibody  was  negative.  Tests 
for  herpes  simplex  virus  were  initially 
negative  but  were  positive  after 
transfusions.  The  patient  deteriorated 
rapidly  and  lapsed  into  a  coma.  A  liver 
transplant  was  done,  after  which  the 
patient  was  initially  stable,  but 
subsequenUy  developed  deteriorating 
kidney  function.  The  liver  pathology 
report  described  extensive  centrilobular 
hemorrhagic  necrosis. 

Zimmerman  and  Maddrey  (Ref.  95) 
reported  67  additional  cases  of  hepatic 
injury  in  regular  alcohol  users 
associated  with  the  use  of 
acetaminophen  for  therapeutic 
purposes.  The  majority  of  cases 
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involved  subjects  considered  to  be 
alcohol  abusers  or  who  reported  alcohol 
intakes  of  at  least  60  g/day.  In  27  of  the 
cases  (40  percent),  hepatic  injury  was 
attributed  to  acetaminophen  doses 
under  4  g/day.  In  another  13  cases  (19.4 
percent),  hepatic  injury  was  associated 
with  acetaminophen  doses  of  4.1  to  6  g/ 
day.  Unfortunately,  specific  details  of 
the  individual  cases  were  not  provided. 
Thus,  a  definitive  assessment  of  the  role 
of  acetaminophen  in  the  reported  liver 
injuries  is  difficxilt. 

Acetaminophen  is  metabolized 
principally  by  glucuronide  and  sulphate 
conjugation  in  the  liver.  When 
acetaminophen  is  taken  at  therapeutic 
doses,  glucuronide  and  sulphate 
metabolites  account  for  80  to  90  percent 
of  the  acetaminophen  metabolites  in 
urine  (Ref.  80).  Ordinarily,  a  small 
&BCtion  of  acetaminophen  is 
metabolized  by  microsomal  enXyme 
cytochrome  P450  2E1  to  NAPQI  (Ref. 
96),  but  if  the  capacity  of  the 
glucuronidation  and  sulfation  metabolic 
pathways  is  exceeded,  as  in  overdose,  or 
if  the  synthesis  of  P450  2E1  is  induced, 
increased  amounts  of  NAPQI  are 
produced. 

NAPQI  is  avidly  electrophilic  and  can 
bind  to  liver  cell  macromolecules, 
disrupt  cell  function,  and  ultimately 
cause  liver  cell  death.  The  binding  of 
NAPQI  to  liver  cell  components  is 
prevented  if  the  compound  is  detoxified 
by  conjugation  with  GSH  or  other 
sulfhydryl  compound.  The 
detojdfication  of  NAPQI  generates, 
through  a  series  of  reactions, 
mercapturic  acid  and  cysteine 
metabolites.  GSH  is  depleted  in  the 
detoxification  process  and  must  be 
replenished  by  sulfhydryl  compoimds 
from  the  diet  or  by  drugs  given  as 
therapy,  e.g.,  the  cysteine  containing 
compound  NAC.  NAC  has  well- 
docimiented  effectiveness  as  an  antidote 
for  acetaminophen  overdose.  More 
recently,  it  has  been  recommended  for 
the  treatment  of  acetaminophen  liver 
toxicity  after  ingestion  of  therapeutic 
doses  of  acetaminophen  by  individuals 
with  a  history  of  heavy  alcohol  use  or 
abuse  (Ref.  95). 

Pharmacokinetic  studies  in  humans 
suggest  an  increased  sensitivity  of  heavy 
alcohol  users  or  abusers  to  the 
hepatotoxic  effects  of  acetaminophen. 
The  data  suggest  that  the  ingestion  of 
even  relatively  small  doses  of 
acetaminophen  (1  g)  by  heavy  alcohol 
users  or  abusers  results  in  a  higher  than 
normal  percentage  of  acetaminophen 
metabolized  by  the  microsomal  enzyme 
pathway  that  yields  NAPQI.  The 
available  pharmacokinetic  data  suggest 
that  the  rate  of  metabolism  of 
acetaminophen  is  increased  in  alcohol 


abusers  (as  evidenced  by  an  increase  in 
the  plasma  clearance  rate  (CL)  and  a 
decrease  in  the  plasma  elimination  half- 
life  of  acetaminophen  lUn))-  This 
increased  metabolism  suggests 
increased  activity  of  the  microsomal 
pathway  in  this  population. 

Dietz  et  al.  (Ref.  28)  compared  the 
metabolism  of  acetaminophen  in  six 
healthy  alcohol  abusers  (240  to  480  mL 
alcohol  daily  for  2  to  40  years)  to  eight 
healthy  nondriiddng  adults.  The  alcohol 
abusers  had  stopped  drinking  within  the 
previous  48  hours.  Baseline  laboratory 
data  were  obtained  from  both  groups. 
Following  a  12-hour  fast,  a  single  1  g 
dose  of  acetaminophen  was 
administered.  Blood  samples  were 
collected  immediately  before 
acetaminophen  administration  and  at 
30,  60,  90, 120,  and  240  minutes 
thereafter.  Acetaminophen  plasma  data 
were  fit  to  a  one-compartment  open 
model  for  oral  dosing  using  nonlinear 
regression  analysis.  The  time  to  peak 
concentration  (tm«),  peak  plasma 
concentration  (Cnux),  the  area  under  the 
concentration- time  curve  (AUG),  and  CL 
were  determined.  Laboratory  screening 
data  revealed  significant  differences 
between  the  controls  and  alcohol 
abusers  only  in  gamma-glutamyl 
transpepsidase  activity  (12.6  units  in 
controls  and  204.7  units  in  alcohol 
abusers,  p  =  0.01).  There  was  no 
significant  difference  in  renal  function 
between  the  two  groups.  The 
acetaminophen  plasma  AUCs  for  the 
groups  were  significantly  different  (p  < 
0.01).  While  both  groups  achieved  Cto»» 
at  approximately  die  same  time,  Cmu  for 
the  nondrinkers  was  significanUy  higher 
than  for  the  alcohol  abusers  (20.2  (ig/mL 
versus  15.4  (ig/mL).  The  CL  was  also 
significantly  accelerated  in  the  alcohol 
abusers  (247.4  mL/minute  (min)  versus 
154.4  miymin.  p  <  0.001). 

Girre  et  al.  (Ref.  55)  obtained  similar 
results  in  a  comparison  of  the 
pharmacokinetics  of  acetaminophen  in 
12  chronic  alcohol  abusers  and  12 
healthy  controls.  The  mean  daily 
alcohol  consumption  for  the  alcohol 
abusers  was  210  ±  95  g  of  absolute 
alcohol  for  a  mean  duration  of  14.5  ±  9.5 
years.  Control  subjects  drank  only 
moderately  (defined  in  the  study  as  a 
weekly  alcohol  consumption  <  80  g)  and 
were  asked  to  abstain  &om  alcohol 
consumption  for  36  hours  before  the 
trial.  A  single,  1-g  acetaminophen  dose 
was  administered  following  a  12-hour 
fast.  Blood  samples  were  taken  before 
acetaminophen  intake  and  at  0.25,  0.5, 
0.75,  1, 1.5,  2,  2.5.  3.  4,  6,  8,  and  24 
hours  thereafter. 

The  following  pharmacokinetic 
parameters  were  determined:  Cmax,  tmu, 
AUG,  CL,  and  tt/}.  A  comparison  of  Gmu 


and  tmu  showed  no  significant 
differences  between  the  two  groups. 
However,  in  the  alcohol  abusers,  ti/2  was 
significanUy  shorter  than  for  the 
controls  (1.71  versus  2.84  hours,  p  < 
0.05).  CL  was  increased  in  the  alcohol 
abusers  (30.34  versus  26.52  L/hour,  p  < 
0.05). 

Observed  increases  in  the  excretion  of 
metabolites  (mercapturate  and  cysteine) 
of  the  microsomal  pathway  also  suggest 
increased  activity  of  this  pathway  in 
this  population.  Villeneuve  et  al.  (Ref. 
27)  observed  an  increased  urinary 
excretion  of  cysteine  and  mercapturate 
metabolites  of  acetaminophen  in  alcohol 
abusers.  The  authors  compared  the 
pharmacokinetics  of  acetaminophen 
metabolism  in  nine  alcohol  abuisers  (457 
±  50  g  ethanol  per  day  for  at  least  3 
months),  eleven  subjects  with  alcoholic 
cirrhosis,  and  six  healthy  normal 
subjects.  Subjects  in  the  control  group 
consumed  no  alcohol  or  other 
medications. 

Subjects  with  a  history  of  alcohol 
abuse  were  selected  based  on  the 
absence  of  alcoholic  hepatitis  or 
cirrhosis  (determined  by  physical 
examination  and  standard  biological 
tests  for  liver  function)  and  the  lack  of 
drug  use  (other  than  alcohol).  The 
diagnosis  of  cirrhosis  was  confirmed  by 
liver  biopsy.  Cirrhotic  subjects  were 
hospitalized  at  the  time  of  the  study  and 
did  not  consume  alcohol  for  at  least  30 
days  prior  to  the  start  of  the  study.  Five 
of  the  cirrhotic  subjects  received 
spironolactone  (100  mg/day)  for 
treatment  of  their  ascites. 

After  12  hours  of  fasting,  a  liquid 
preparation  of  acetaminophen  was 
administered  orally  at  a  dose  of  12  mg/ 
kilogram  with  200  mL  of  water  (mean 
dose:  Controls  920  mg,  alcohol  abusers 
805  mg,  and  cirrhotics  872  mg).  Blood 
samples  were  taken  at  0,  5. 15,  30,  45, 
60, 90, 120,  180,  240,  300,  360,  and  420 
minutes  after  ingesting  acetaminophen. 
Urine  was  collected  for  24  hoiirs  after 
ingestion.  The  apparent  oral  clearance 
(CLo),  AUG,  and  t^  were  determined. 

The  percentage  of  the  acetaminophen 
dose  eliminated  in  the  urine  of  alcohol 
abusers  was  significanUy  decreased 
from  the  controls  (88.6  to  63.4  percent). 
In  the  cirrhotics,  clearance  was 
decreased  by  50  percent  (p  <  0.05),  tm 
was  extended  (p  <  0.05),  and  urinary 
elimination  was  not  significanUy 
decreased  in  relation  to  the  contitils. 
The  level  of  glucuronide  and  sulfate 
conjugates  in  the  alcohol  abusers  was 
not  significanUy  different  in  comparison 
to  the  controls.  The  excretion  of 
cysteine  and  mercapturate  metabolites 
of  acetaminophen  was  increased  in  a 
significant  manner  for  the  alcohol 
abtisers  (p  <  0.05).  When  this  increase 
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was  expressed  as  a  percent  of  the 
administered  dose,  the  mean 
augmentation  for  the  alcohol  abusers 
was  92  percent  In  cirrhotics,  the  profile 
of  these  metabolites  was  comparable  to 
the  controls. 

An  additional  mechanism  of  the 
increased  sensitivity  of  alcohol  abusers 
to  acetaminophen  toxicity  has  been 
postulated  to  be  a  diminished  capacity 
to  detoxify  NAPQI  by  conjugation  with 
GSH.  Lauterberg  and  Velez  (Ref.  65) 
studied  glutathione  levels  and  the 
formation  of  the  toxic  metabolite  of 
paracetamol  (acetaminophen)  in  chronic 
alcohol  abusers.  Study  subjects  were 
recruited  from  an  alcohol  treatment 
program  and  had  a  history  of  heavy 
drinking  (average  consumption  of  180  g 
ethanol  per  day)  up  to  2  days  prior  to 
study  initiation.  Some  of  these  subjects 
received  chlorodiazepoxide  (last  dose 
10  mg  more  than  10  hoius  prior  to  the 
study)  as  part  of  their  treatment.  Control 
subjects  denied  consumption  of  alcohol 
in  excess  of  10  g/day  and  were  not 
taking  any  medications. 

The  study  determined  the  plasma 
GSH  levels  of  alcohol  abusers  without 
clinical  evidence  of  alcoholic  liver 
disease  and  in  controls  following  an 
overnight  fiast  The  GSH  plasma 
concentration  was  about  50  percent 
lower  in  alcohol  abusers  than  in  the 
controls  (8.48  versus  4.35  micromoles 
Oimole),  p  <  0.05).  Iq  contrast,  the 
plasma  concentration  of  free  cysteine 
was  similar  for  alcohol  abusers  and  for 
controls. 

The  study  also  examined  the  effect  of 
acetaminophen  administration  on 
plasma  GSH.  Subjects  were  given  a  2  g 
acetaminophen  dose  in  lemonade  after  a 
10-hour  £asL  Blood  samples  were  taken 
hourly  for  4  hours.  Urine  was  collected 
for  6  hours.  After  the  administration  of 
acetaminophen,  the  plasma  GSH 
concentration  in  controls  was 
significanUy  decreased  at  3  hours  &t>m 
a  mean  concentration  of  8.37  to  6.26 
tunole  (p  <  0.02  by  paired  t-test).  The 
plasma  GSH  levels  in  alcohol  abusers 
were  significanUy  lower  than  baseline  at 
2  and  3  hours  (3.10  and  2.40  (unole, 
respectively,  baseline  4.66  ^mole).  AH 
GSH  levels  in  the  alcohol  abusers  were 
significanUy  lower  (p  <  0.05)  than  the 
corresponding -values  in  the  control 
group.  The  decrease  in  plasma  cysteine 
was  not  significanUy  different  fix)m 
control  values.  Urinary  excretion  of 
mercapturic  acid  and  cysteine 
conjugates  was  slighUy  increased  in 
alcohol  abusers.  However,  the  difference 
was  not  statistically  significant.  There 
was  no  significant  difference  in  the 
relative  amounts  or  proportions  of 
glucuronide  and  sulfate  metabolites 
between  alcohol  abusers  and  controls. 


suggesting  no  impact  of  alcohol  abuse 
on  fhese  metabolic  pathways. 

To  confirm  that  low  plasma  GSH 
levels  reflect  low  intrahepatic  GSH,  the 
authors  measured  hepatic  GSH  in  liver 
samples  obtained  6t>m  alcohol  abusers 
in  whom  a  percutaneous  liver  biopsy 
was  indicated.  The  biopsied  subjects  all 
had  histological  evidence  of  alcoholic 
hepatitis  with  and  without  cirrhosis  and 
had  more  severe  liver  disease  thai^  the 
alcohol  abusers  in  whom  plasma  GSH 
was  measured.  The  hepatic 
concentration  of  GSH  in  the  biopsied 
subjects  was  about  50  percent  lower 
than  in  subjects  without  liver  disease 
and  subjects  with  a  mild  inflammatory 
process  or  nonalcoholic  cirrhosis. 

Based  on  the  data  discussed  above, 
the  agency  concludes  that  chronic  heavy 
alcohol  use  or  abuse  has  a  significant 
effect  on  the  metabolism  of 
acetaminophen  and  the  detoxification  of 
acetaminophen's  toxic  metabolite, 
NAPQL  These  changes  put  individuals 
with  a  history  of  heavy  alcohol  use  or 
abuse  at  an  increased  risk  from 
acetaminophen  liver  toxicity.  Therefore, 
the  agency  believes  that  an  alcohol 
warning  for  adult  OTC  internal 
analgesic/antipyretic  drug  products 
containing  acetaminophen  is  warranted. 
However,  the  agency  does  not  find  the 
submitted  data  sufficient  to  demonstrate 
the  safety  of  a  lower  maximum  daily 
dose  (2  g  acetaminophen)  in  heavy 
alcohol  users  or  abusers  or  to  support  a 
specific  labeling  recommendation  to 
that  effect.  Therefore,  the  agency  is  not 
proposing  a  reduction  in  the 
recommended  maximum  OTC  daily  4  g 
dose  of  acetaminophen  at  this  time. 
Rather,  the  agency  believes  that  OTC 
labeling  shouJd  recommend  contact 
with  a  physician  to  these  individuals.  A 
physician  familiar  with  a  consumer's 
history  can  advise  them  on  whether  a 
particular  OTC  analgesic/antipyretic 
drug  product  is  appropriate  for  their 
use,  suggest  other  appropriate  therapies, 
and  counsel  them  about  their  alcohol 
use. 

B.  Other  Monograph  Ingredients 

The  agency  has  carefully  considered 
the  Committees'  recommendations,  all 
comments  received  in  response  to  those 
recommendations,  and  all  available  data 
and  information  and  has  determined 
that  an  alcohol  warning  for  OTC 
internal  analgesic/antipyretic  drug 
products  containing  aspirin  is 
warranted.  The  agency  agrees  with  the 
comments  that  the  unpublished 
epidemiological  data  presented  to  the 
Committees  at  the  September  8, 1993, 
meeting  alone  were  insufficient  to 
document  an  increased  risk  of  GI 
bleeding  associated  with  aspirin  use  by 


individuals  with  a  history  of  heavy 
alcohol  use  or  abuse.  At  that  meeting 
(Ref.  72).  agency  representatives  stated 
that  the  unpublished  studies  had  design 
problems  and  did  not  convince  them 
that  the  use  of  alcohol  with  OTC 
internal  analgesic/antipyretic 
ingredients  (such  as  aspirin)  can  cause 
excess  GI  bleeding.  Agency 
representatives  also  stated  that,  based 
on  these  studies,  the  magnitude  of  the 
risk  and  the  confidence  level  of  the 
estimated  risk  were  imcertain. 

However,  the  irritant  effects  of  aspirin 
on  the  gastric  mucosa  are  well 
documented.  In  discussing  the  efiiact  of 
aspirin  on  the  gastric  mucosa  (42  FR 
35346  at  35386  to  35397),  the  Panel 
concluded  that  aspirin  and  salicylic 
acid  have  a  direct  local  irritant  effect  on 
the  surface  of  mucosal  cells  lining  the 
GI  tract  The  Panel  asserted  that  the 
acute  use  of  aspirin  may  activate 
symptoms  of  both  gastric  and  duodenal 
tdcer,  such  as  epigastric  pain  and  GI 
hemorrhage.  The  Panel  stated  that  the 
initiation  or  exacerbation  of  stomach 
ulcers,  stomach  irritation,  and  intestinal 
inflammation  occurs  in  a  significant 
nimiber  of  aspirin  users.  Individuals 
particularly  at  risk  are  those  with  a 
history  of  symptoms  of  GI  problems. 

Alcohol  is  also  a  gastric  irritant 
Tamawski  et  al.  (Ref.  97)  studied  the 
effect  of  the  intragastric  administration 
of  100  mL  of  40  percent  ethanol  (the 
alcohol  content  of  80  proof  whiskey)  or 
saline  in  15  healthy  volunteers  (ten  test 
and  five  control  subjects).  Changes  in 
the  appearance  of  the  gastric  mucosa, 
mucosal  histology,  luminal  pH,  and 
gastric  mucosal  potential  were 
evaluated.  The  authors  found  that  a 
single  dose  of  40  percent  alcohol 
produced  rapid  endoscopic  changes 
(congestion  and  focal  hemorrhages)  and 
prominent  histologic  changes 
(exfoliation  of  the  surface  epithelium, 
edema  of  the  lamina  propria,  and 
hemorrhagic  lesions  associated  with 
mucosal  microvascular  damage). 
Histologic  changes  were  seen  as  eariy  as 
5  minutes  after  alcohol  administration. 

Individuals  with  a  history  of  heavy 
alcohol  consumption  commonly 
develop  characteristic  subepithelial 
hemorrhages  with  the  endoscopic 
appearance  of  "blood  under  plastic 
wrap."  Although  termed  "hemorrhagic 
gastritis,"  these  lesions  are  composed  of 
hemorrhage  and  edema  in  the 
interstitial  spiace  under  the  surface 
epithelium,  without  inflammation  (Ref. 
98).  While  there  are  no  controlled 
studies  demonstrating  that  ethanol  in 
lower  doses  will  precipitate  relevant 
gastric  hemorrhage,  acute  hemorrhagic 
gastritis  accounts  for  25  percent  of  the 
cases  of  major  bleeding  in  alcohol 
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abusers  compared  to  5  percent  in  the 
population  without  a  history  of  prior 
alcohol  abuse  (Ref.  99).  As  with  gastritis 
from  other  causes,  individuals  with 
alcoholic  gastritis  may  have  no 
symptoms  whatsoever  (Ref.  100). 
Currently  available  data  do  not  provide 
sufficient  information  to  assess  the 
magnitude  of  the  risk  of  aspirin  use  by 
individuals  with  a  history  of  heavy 
alcohol  use  or  abuse. 

Further,  in  the  last  15  to  20  years,  the 
use  of  aspirin  for  the  prevention  of 
recurrent  myocardial  infarction  (MI), 
transient  ischemic  attacks  (TIA).  and 
stroke  has  become  prevalent  The 
agency  has  evaluated  the  available 
literature  on  aspirin  for  cerebral 
vascular  and  cudiovascular  indications 
and  the  incidence  of  CI  bleeding  and 
ulcers  in  these  studies.  Eighteen  of  the 
19  studies  that  included  aspirin  and 
placebo  groups  and  evaluated  CI 
bleeding  reported  an  increase  in  CI 
bleeds  in  the  aspirin  group  when 
compared  to  the  placebo  group  (Re£B. 
101  through  118).  One  study  reported 
no  CI  bleeds  in  either  group  (Ref.  119). 
Aspirin  dosages  in  the  studies  ranged 
from  75  to  1,500  mg  daily.  Increases  in 
bleeding  were  reported  at  ail  aspirin 
dosage  levels  when  compared  to  the 
control  groups.  The  number  of  siibjects 
in  the  studies  ranged  from  125  to 
22,071.  The  overall  results  of  these 
studies  show  that  GI  bleeding  increases 
with  long-term  aspirin  use,  even  at  low 
aspirin  doses. 

The  UK-TIA  study  (Ref.  106) 
suggested  a  risk  of  GI  bleeding  that 
increased  In  a  dose-dependent  manner. 
The  odds  ratio  (95  percent  confidence 
interval)  was  3.3  (1.2  to  9.0)  for  300  mg 
daily  aspirin  and  6.4  (2.5  to  16.5)  for 
1,200  mg  daily  aspirin  (Ref.  120). 
Several  studies  reported  the  number  of 
ulcers  in  the  aspirin  and  placebo 
groups.  The  Aspirin  Myocardial 
Infarction  Study  Research  Group  (Ref. 
112)  reported  "symptoms  suggMtive  of 
peptic  ulcer,  gastritis,  or  erosion  of 
gastric  mucosa"  in  14.9  percent  of  the 
placebo  group  and  in  23.7  percent  of  the 
aspirin  group.  The  British  Doctors' 
Study  (ReL  102)  reported  a  significant 
increase  in  peptic  ulcers  in  the  aspirin 
group  compared  to  the  placebo  group. 

The  Physicians'  Health  Study  (a  325 
mg  aspirin  dose  on  alternate  days  (Ref. 
101)  reported  a  nonsi^ficant  increase 
in  upper  GI  ulcers  in  the  aspirin  arm 
compared  to  placebo  (169/11,037  versus 
138/11,034,  p  =  0.08).  However,  a 
statistically  significant  increase  in  the 
number  of  duodenal  ulcers  was  reported 
in  the  aspirin  group  (46/11,037  versus 
27/11,034,  p  =  0.03).  where  most  of  the 
subjects  reported  some  alcohol  use 


(more  than  70  percent  of  the  subjects 
reporting  daily  or  weekly  use). 

The  agency  is  currently  evaluating 
several  new  professional  vascular  uses 
of  aspirin  and  is  aware  that  more  people 
are  taking  aspirin  chronically  for 
cardiovascular  and/or  cerebrovascular 
indications  and  thus  may  have  an 
increased  risk  of  CI  bleeding  or 
susceptibility  to  ulcers.  Further,  the 
magnitude  of  the  risk  of  heavy  alcohol 
use  in  this  population  is  not  clearly 
defined. 

The  agency  is  aware  that  numerous 
studies  have  examined  the  effects  of 
alcohol  consumption  on  the  rate  of 
cardiovascular  disease.  In  a  review  of 
these  studies.  Marmot  and  Brunner  (Ref. 
121)  concluded  that  the  evidence 
suggests  that  two  drinks  a  day  do  not 
cause  cardiovascular  harm  and  may  be 
protective  against  coronary  heart 
disease.  Above  two  drinks  per  day,  the 
authors  found  evidence  of  harmful 
effocts.  Heavier  alcohol  intakes  have 
been  associated  with  an  increase  in 
cardiovascular  diseases,  such  as  heart 
muscle  disease,  hypertension, 
disturbances  in  heart  rhythm,  and  stroke 
(Ref.  122).  Fohorecky  (Ref.  123)  found 
that  the  risk  for  hypertension  among 
individuals  drinking  three  to  four  drinks 
per  day  was  50  percent  higher  than 
among  nondrinkers. 

The  American  Heart  Association 
(AHA)  (Ref.  124)  does  not  currenUy 
recommend  the  ingestion  of  moderate 
amounts  of  alcohol  for  its  protective 
effect  against  cardiovascular  disease. 
However,  based  on  the  adverse  effects  of 
alcohol  on  blood  pressure,  the  AHA 
recommends  that  alcohol  intake  should 
not  exceed  two  drinks  per  day  (Ref. 
124).  The  Dietary  Guidelines  of  the  U.S. 
Departments  of  Agriculture  and  Health 
and  Human  Services  (RefL  125)  also 
recommend  moderate  alcohol 
consumption.  These  guidelines  define 
moderate  alcohol  consumption  as  one 
drink  (12  ounces  (oz)  of  regular  beer,  5 
oz  of  wine,  or  1.5  oz  of  80-proof 
distilled  spirits)  per  day  for  women  and 
two  drinks  per  day  for  men.  Based  on 
these  recommendations,  the  agency 
believes  that  the  proposed  warning 
provides  appropriate  advice  to 
consumers  on  low-dose  prophylactic 
aspirin  regimens. 

The  agency  acknowledges  the 
Committees'  conclusion  that  there  are 
no  clinical  trial  data  supporting  the 
need  for  an  alcohol  warning  on  OTC 
internal  analgesic/antipyretic  drug 
products  containing  ccurbaspirin 
calcium,  choline  salicylate,  magnesium 
salicylate,  and  sodium  salicylate. 
However,  the  agency  is  concerned  that 
the  absence  of  an  alcohol  warning  on 
OTC  drug  products  containing  these 


ingredients  may  lead  consumers  to 
conclude  that  they  are  safer  to  use  with 
alcohol,  when  there  are  no  data  upon 
which  to  base  such  a  conclusion. 
Therefore,  based,  among  other  things, 
on  the  Panel's  conclusions  that  these 
OTC  internal  analgesic/antipyretic 
active  ingredients  all  have  safety 
profiles  similar  to  aspirin  and  should 
bear  similar  labeling,  the  agency  is  also 
proposing  that  OTC  drug  products 
containing  carbaspirin  calcium,  choline 
salicylate,  magnesiimi  salicylate,  and 
sodium  salicylate  bear  an  alcohol 
warning. 

C.  OTC  Internal  Analgesic/Antipyretic 
Ingredients  Switched  From  Prescription 
Status 

After  reviewing  current  data  and 
information,  and  based  on  the 
Committees'  recommendations,  the 
agency  is  proposing  to  require  an 
alcohol  warning  on  all  OTC  drug 
products  containing  ibuprofen, 
ketoprofen,  and  naproxen  sodium. 
Ibuprofen,  ketoprofen,  and  naproxen 
sodium  have  been  extensively  marketed 
as  prescription  drugs  at  higher  doses. 
Lower  doses  have  been  approved  for 
OTC  marketing  through  the  new  drug 
approval  process.  All  OTC  ketoprofen 
and  naproxen  sodium  drug  products  are 
currently  marketed  with  the  follo%ving 
alcohol  warning:  "ALCOHOL 
WARNING  [heading  in  bold  face  type): 
If  you  generally  consume  3  or  more 
alcohol-containing  drinks  per  day,  you 
should  consult  your  physician  for 
advice  on  when  and  now  you  should 
take  [product  name  inserted)  and  other 
pain  relievers." 

Ibuprofen.  ketoprofen.  and  naproxen 
sodium  are  derivatives  of  propionic  acid 
and,  as  such,  share  common 
pharmacologic  effects.  As  with  aspirin, 
propionic  acid  derivatives  produce 
adverse  GI  side  effiects.  alter  platelet 
function,  and  prolong  bleeding  time 
(Refe.  126  through  129).  GI 
complications  are  the  most  common 
side  effects  of  these  drugs  and  can 
include  problems  such  as  irritation, 
nausea,  vomiting,  bleeding, 
hematemesis,  and  activation  of  peptic 
ulcer  (Re&.  127  and  128). 

Articles  in  the  scientific  literature 
suggest  a  definitive  relationship 
between  the  ingestion  of  propionic  acid 
derivatives  at  prescription  doses  and  GI 
complications.  In  a  review  article, 
Greene  and  Winickoff  (Ref.  130) 
discussed  the  effectiveness,  side  effects, 
and  costs  of  aspirin  and  various 
prescription  nonsteroidal  anti- 
inflammatory drugs  (NSAID's), 
including  ibuprofen,  ketoprofen,  and 
naproxen  sodiiun.  The  authors  stated 
that  NSAID's  share  the  risks  of  causing 
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gastric  ulcer,  upper  GI  bleeding,  and  GI 
perforation,  and  that  GI  side  effects 
occur  in  roughly  25  percent  of  NSAID 
users.  The  authors  also  cited  studies 
(Ref.  130)  that  attribute  a  relative  risk  of 
4.03  for  gastric  ulcer  and  3.09  for  upper 
GI  bleeding  in  users  of  these  drug 
products. 

Langman  et  al.  (Ref.  131)  compared 
previous  use  of  propionic  acid 
derivatives  and  other  prescription 
NSAID's  in  patients  age  60  and  older 
admitted  to  hospitals  with  bleeding 
from  peptic  ulcers  to  controls  (in 
hospital  and  community)  matched  for 
sex  and  age.  The  investigators  found 
that  peptic  ulcer  bleeding  was  strongly 
associated  with  the  use  of  propionic 
acid  derivatives,  aspirin,  and  other 
prescription  NSAID's  during  the  3 
months  before  admission  and  that  the 
risk  of  bleeding  increased  as  dosage 
increased.  An  analysis  of  the  risk 
according  to  drug  dose  (low,  medium, 
high)  revealed  an  odds  ratio  of  2.5  (1.7 
to  3.8,  95  percent  confidence  interval) 
when  exposure  vfas  to  lower  doses  of 
these  drugs  and  increased  to  4.5  (3.3  to 
6.0,  95  percent  confidence  interval) 
when  exposure  was  to  moderate  doses. 
The  study  defined  low  dose  as:  (1)  Less 
than  1,200  mg/day  (OTC  maximum 
daily  dose)  for  ibuprofen,  (2)  Idss  than 
500  mg/day  for  naproxen  (OTC 
maximum  daily  dose  660  mg/day),  and 
(3)  less  than  100  mg/day  for  ketoprofen 
(OTC  maximum  daily  dose  75  mg). 

The  use  of  ibuprofen,  ketoprofen,  or 
naproxen  sodiiun  may  also  predispose 
an  individual  to  bleeding  from  a 

f>reexisting  ulcer  or  other  upper  GI 
esion.  Increased  severity  of  GI  irritation 
is  related  to  increased  dosage  of  drug. 
While  less  severe  irritation  could  be 
expected  at  the  lower  OTC  doses,  there 
are  no  data  to  clarify  the  magnitude  of 
the  risk  for  individuals  with  preexisting 
GI  lesions  due  to  a  history  of  heavy 
alcohol  use  or  abuse.  In  feet,  more 
recent  information  (Ref.  132)  suggests 
that  OTC  doses  of  ibuprofen  or 
naproxen  sodium  increase  by  three 
times  the  risk  of  GI  bleeding  and  that 
this  risk  is  increased  when  OTC  drug 
products  containing  these  ingredients 
are  used  by  individuals  who  consume 
alcohol. 

The  Committees  discussed  the 
relationship  between  alcohol  and 
toxicities  associated  with  OTC  internal 
analgesic/antipyretic  drug  products 
(Ref.  72)  and  concluded  that  the  effect 
of  alcohol  and  ibuprofen  or  naproxen 
sodium  was  at  least  additive  and  that 
heavy  and/or  chronic  drinkers  of 
alcohol  are  at  an  increased  risk  of  severe 
gastritis  and  GI  bleeding.  The 
Committees  recommended  that  an 
alcohol' warning  should  be  required  on 


OTC  drug  products  containing 
ibuprofen  or  naproxen  sodiimi. 

On  July  14, 1995,  the  Committees 
discussed  two  NDA's  for  OTC 
ketoprofen  products  (Ref.  133).  The 
Committees  agreed  that  ketoprofen  can 
be  used  safely  and  effectively  OTC. 
However,  the  Conunittees  voted 
unanimously  that,  based  on  past 
Committee  discussions,  products 
containing  this  new  OTC  ingredient 
should  be  required  to  have  the  same 
alcohol  warning  in  their  labeling  as  that 
required  for  naproxen  sodium. 

Based  on  the  Committees' 
recommendations  and  information  in 
the  literature,  the  agency  has  concerns 
that  the  use  of  OTC  internal  aiudgesic/ 
antipyretic  drug  products  containing 
aspirin,  carbaspirin  calciiun,  choline 
salicylate,  ibuprofen,  ketoprofen, 
magnesium  salicylate,  naproxen 
sodiiun,  and  sodium  salicylate  by 
individuals  with  a  history  of  heavy 
alcohol  use  or  abuse  may  increase  their 
risk  of  adverse  GI  effiects,  including 
serioiu  GI  bleeding.  Therefore,  the 
agen^  has  determined  that  an  alcohol 
warning  is  needed  for  OTC  internal 
analgesic/antipyretic  drug  products 
containing  these  ingredients.  The 
agency  invites  the  submission  of 
comments  and  additional  data 
supporting  the  safe  use  of  these 
ingredients  by  individuals  with  a 
history  of  heavy  alcohol  use  or  abuse. 

VL  The  Agency's  Proposal 

Current  data  and  information  indicate 
that  individuals  with  a  history  of  heavy 
alcohol  use  or  abuse  have  an  increased 
sensitivity  to  the  hepatotoxic  effects  of 
acetaminophen.  CurrenUy  available  data 
on  the  use  of  OTC  internal  analgesic/ 
antipyretic  drug  products  containing 
aspirin,  carbaspirin  calcium,  choline 
salicylate,  ibuprofen,  ketoprofen, 
naproxen  sodium,  magnesium 
salicylate,  and  sodium  salicylate  raise 
the  logical  concern  that  these  OTC 
products  pose  an  increased  risk  of  GI 
bleeding  to  these  individuals  (i.e., 
individuals  with  a  history  of  heavy 
alcohol  use  or  abuse).  However,  the 
available  data  are  not  sufficient  to  assess 
the  magnitude  of  this  risk.  Therefore, 
the  agency  is  proposing  that  fUl  OTC 
internal  analgesic/antipyretic  drug 
products  and  any  combination  product 
containing  one  of  these  ingredients 
labeled  for  adult  use,  whether  marketed 
pursuant  to  an  OTC  drug  monograph  or 
an  NDA,  bear  an  alcohol  warning.  This 
proposal  follows  the  agency's 
Committees'  (NDAC  and  ADAC) 
recommendations  for  such  a  warning  on 
OTC  internal  analgesic/antipyretic  drug 
products  containing  acetaminophen. 


aspirin,  ibuprofen,  ketoprofen,  and 
naproxen  sodium. 

A  comment  submitted  in  response  to 
NDAC's  recommendation  for  an  alcohol 
warning  for  OTC  acetaminophen  drug 
products  advised  that  all  OTC  internal 
analgesic/antipyretic  drug  products 
should  bear  a  common  alcohol  wanting. 
The  comment  proposed  the  following 
warning:  "Use  of  certain  medicines  with 
alcohol  can  cause  adverse  effects. 
Consult  a  physician  for  appropriate  use 
of  this  or  other  pain  relievers  if  every 
day  you  consume  excessive  amounts  of 
alcohol."  The  comment  suggested  that 
this  warning  would  avoid  the  potential 
consumer  confusion  that  could  result 
from  a  more-detailed,  ingredient- 
specific  warning.  The  comment 
mentioned  the  following  advantages  of 
this  warning:  (1)  Its  educational  nature, 
i.e.,  the  warning  heightens  consumer 
awareness  of  a  possible  interaction 
between  alcohol  and  OTC  internal 
analgesic/antipyretic  drug  products,  and 
(2)  it  helps  consumers  to  understand 
that  they  simply  caimot  swntch  to 
another  OTC  internal  analgesic/ 
antipyretic  drug  product  to  avoid  this 
risk. 

Under  the  new  drug  approval  process, 
the  agency  has  approved  the  marketing 
of  OTC  internal  analgesic/antipyretic 
drug  products  containing  ketoprofen 
and  naproxen  sodium.  The  following 
warning  was  included  in  the  products' 
approved  labeling  (Refs.  134, 135,  and 
136):  "ALCOHOL  W/VRNING:  If  you 
generally  consume  3  or  more  alcohol- 
containing  drinks  per  day,  you  should 
consult  your  physician  for  advice  on 
when  and  how  you  should  take  [product 
name!  and  other  pain  relievers." 
Subsequentiy,  this  warning  was 
included  in  the  approved  labeling  of  an 
OTC  extended  release  drug  product 
containing  acetaminophen  (Ref  136).  In 
April  of  1996,  the  agency  requested  the 
voluntary  implementation  of  this 
alcohol  warning  on  all  OTC  analgesic/ 
antipyretic  drug  products  (Ref.  138). 
This  request  was  based  on  a  lack  of 
uniformity  in  the  us^f  an  alcohol 
warning  and  the  resmtant  consumer 
confusion. 

In  the  Federal  Register  of  February 
27, 1997  (62  FR  9024),  the  agency 
published  a  proposed  rule  to  establish  a 
standardized  format  for  the  labeling  of 
OTC  drugs.  During  the  agency's 
evaluation  of  data  relating  to  consumers' 
perception  of  label  warnings  it  became 
clear  that  more  specific  information 
heightens  the  effectiveness  of  risk 
communication  (Ref.  139).  Therefore, 
the  agency  is  concerned  about  the 
effectiveness  of  the  general  alcohol 
warning  currenUy  used  and  is  proposing 
more  specific  alcohol  warnings. 
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The  warnings  being  proposed  are 
similar  to  that  suggested  by  the 
comment  but  contain  more  specific 
information.  The  warnings  specify  "3  or 
more"  instead  of  the  general  term 
"excessive."  The  agency  has  included  a 
specific  number  of  drinks  in  the 
warnings  to  help  consumers  identify  a 
level  of  alcohol  consumption  that  may 
increase  their  risk  from  the  use  of  OTC 
internal  analgesic/antipyretic  drug 
products.  However,  the  agency 
acknowledges  that  the  data  are  not 
sufficient  to  clearly  identify  a  level  of 
alcohol  consumption  that  increases  the 
risk  of  OTC  internal  analgesic/ 
antipyretic  drug  use. 

In  tne  propomd  warnings,  the  agency 
has  included  a  level  of  alcohol 
consumption  that  is  consistent  with 
limitations  on  daily  intake 
recommended  by  the  AHA  (Ref.  124) 
and  by  the  Dietary  Guidelines  for 
Americans  developed  by  the  U.S. 
Departments  of  Agriculture  and  Health 
and  Human  Services  (Ref.  125).  The 
AHA  recommends  that  men  and  women 
limit  alcohol  intake  to  1  oz  of  alcohol 
per  day  and  defines  this  amount  as 
follows:  (1)  2  oz  of  100-proof  whiskey, 
(2)  3  oz  of  80-proof  whiskey,  (3)  8  oz  of 
wine,  or  (4)  24  oz  of  beer.  The  Dietary 
Guidelines  recommend  no  more  than 
two  drinks  per  day  for  men  and  one 
drink  per  day  for  women.  The 
guidelines  define  one  drink  as  follows: 
(1)  12  oz  of  regular  beer,  (2)  5  oz  of 
wine,  or  (3)  1.5  oz  of  80-proof  distilled 
spirits.  The  agency  believes  that  the 
number  of  drinks  included  in  the 
proposed  warnings  are  consistent  with 
these  recommendations.  However,  the 
agency  invites  comment  on  the 
proposed  warnings  specifying  "3  or 
more  alcoholic  beverages  daily." 

In  addition,  the  warnings  being 
proposed  include  organ-specific 
information.  When  NDAC  discussed  a 
warning  for  acetaminophen,  it 
recommended  that  product  labeling 
refer  spiecifically  to  possible  damage  to 
the  liver.  However,  when  the 
Committees  consi^red  the  need  for  an 
alcohol  warning  for  other  OTC  internal 
analgesic/antipyretic  drug  products 
(e.g.,  aspirin),  they  were  unable  to  reach 
a  consensus  on  whether  the  warning 
should  be  general  or  should  specify 
bleeding  or  GI  effects.  Based  on  its 
recent  experience  with  OTC  consumer 
labeling,  the  agency  has  concluded  that 
warnings  containing  more  specific 
information  are  more  effective. 
Therefore,  the  agency  is  proposing  that 
OTC  analgesic/antipyretic  drug 
products  containing  acetaminophen, 
labeled  for  adult  use,  should  bear  the 
following  warning:  "Alcohol  Warning" 
[heading  in  boldface  type):  "If  you  drink 


3  or  more  alcoholic  beverages  daily,  ask 
your  doctor  whether  you  should  take 
(insert  product  name]  or  other  pain 
relievers.  [Product  name]  may  increase 
your  risk  of  liver  damage."  For  OTC 
analgesic/antipyretic  drug  products 
containing  other  OTC  active  ingredients, 
i.e..  aspirin,  carfoaspirin  calcium, 
choline  salicylate,  ibuprofen, 
ketoprofen,  naproxen  sodium, 
magnesium  salicylate,  and  sodium 
salicylate,  labeled  for  adult  use,  the 
agency  is  proposing  the  following 
warning:  "Alcohol  Warning"  [heading 
in  boldfoce  fype):  "If  you  drink  3  or 
more  alcoholic  beverages  daily,  ask  your 
doctor  whether  you  should  take  [insert 
product  name]  or  other  p>ain  relievers. 
[Product  name)  may  increase  your  risk 
of  stomach  bleeding."  The  agency  is 
proposing  that  OTC  analgesic/ 
antipyretic  drug  products  containing 
acetaminophen  in  combination  with  any 
other  OTC  analgesic/ antipyretic 
ingredient,  labeled  for  adult  use,  should 
bear  the  following  warning:  "Alcohol 
Warning"  [heading  in  boldface  type]:  "If 
you  drink  3  or  more  alcoholic  betkrages 
daily,  ask  your  doctor  whether  you 
should  take  [insert  product  name]  or 
other  pain  relievers.  [Product  name] 
may  increase  your  risk  of  liver  damage 
and  stomach  bleeding."  However,  the  . 
agency  invites  conunent  on  the  above 
organ-specific  alcohol  warnings. 

Vn.  Voluntary  Implementatioii 

The  agency  acknowledges  that  these 
proposed  alcohol  warnings  represent  a 
significant  change  from  the  labeling 
required  for  OTC  analgesic/antipyretic 
new  drug  products  approved  since 
napfbxen  sodiimi.  Therefore,  holders  of 
approved  applications  for  OTC  internal 
analgesic/antipyretic  drug  products  will 
not  be  required  to  implement  the 
.  proposed  warnings  at  this  time. 
However,  holders  of  approved 
applications  for  these  drug  products 
may  implement  the  proposed  warning 
without  advance  approval  from  FDA 
provided  the  warning  includes  at  least 
the  information  in  proposed  §  201.322. 
A  supplement  must  be  submitted  under 
§  314.70(c)  (21  CFR  314.70(c))  in  order 
to  provide  for  the  implementation  of 
such  labeling.  The  supplement  and  its 
mailing  cover  should  be  clearly  marked: 
"Special  Supplement — Changes  Being 
Effected." 

Voluntary  compliance  with  these 
proposed  warnings  is  subject  to  the 
possibility  that  FDA  may  change  the 
wording  of  the  statement,  or  not  require 
the  statement,  as  a  result  of  comments 
filed  in  response  to  this  proposal. 
Because  FDA  wishes  to  encourage  the 
voluntary  use  of  the  proposed  labeling 
statements,  the  agency  advises  that 


manufacturers  will  be  given  ample  time 
after  publication  of  a  final  rule  to  use  up 
any  labeling  implemented  in 
conformance  with  this  proposal. 

Vm.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Flexibilify  Act,  if  a  rule  has 
a  significant  impact  on  a  substantial 
number  of  small  entities,  an  agency 
must  analyze  regxilatory  options  that 
would  minimize  any  significant  impact 
of  the  rule  on  small  entities. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.) 
requires  that  agencies  prepare  a  written 
statement  and  economic  analysis  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  (adjusted 
annually  for  inflation)  in  any  1  year. 

The  agency  believes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  out  in  the  Executive  Order 
and  in  these  two  statutes.  The  purpose 
of  this  proposed  rule  is  to  add  a  warning 
statement  to  the  labeling  of  OTC  drug 
products  labeled  for  adult  use 
containing  internal  analgesic/antipyretic 
active  ingredients.  The  warning 
statement  concerns  the  increased  risk  of 
adverse  effects  from  the  use  of  OTC 
analgesic/antipyretic  drug  products  by 
individuals  with  a  history  of  heavy 
alcohol  use  or  abuse.  Potential  benefits 
include  a  reduced  risk  of  adverse  effects 
when  these  consumers  use  these 
products. 

This  proposed  rule  amends  Subpart 
C — Labeling  Requirements  of  Over-the- 
Counter  Drugs  of  21  CFR  part  201  and 
will  require  relabeling  for  many  OTC 
drug  products  containing  internal 
analgesic/antipyretic  active  ingredients. 
The  agency's  Drug  Listing  System 
identifies  approximately  600 
manufacturers  and  distributors  of  5,000 
to  6,000  OTC  analgesic/antipyretic  drug 
products  with  an  average  of  3  stock 
keeping  units  (SKU)  (individual 
products,  packages,  and  sizes)  per 
product.  It  is  also  likely  that  there  are 
some  additional  marketers  and  products 
that  are  not  currently  included  in  the 
agency's  system.  Nonetheless,  the 
agency  estimates  that  there  are  a  total  of 


600  manufacturers  and  distributors  and 
an  estimated  18,000  SIOTs. 

The  agency  has  been  informed  that 
relabeling  costs  of  this  type  generally 
average  about  S2,000  to  $3,000  per  SKU. 
Assuming  that  there  are  approximately 
18,000  affected  SKU's  in  the 
marketplace,  total  one-time  costs  of 
relabeling  would  be  $36  to  $48  million. 
However,  the  agency  believes  that  the 
actual  costs  may  be  lower  because  the 
agency  is  allowing  supplementary 
labeling  (e.g.,  stick  on  labeling)  to  be 
used  for  products  not  undergoing  a  new 
labeling  piintiiig  within  the  6-month 
implementation  period.  The  agency 
solicits  comments  on  whether  these 
estimates  are  accurate  and  whether 
there  are  other  effects  that  the  agency 
should  consider  (e.g.,  the  cost  to 
manufectiirers  due  to  the  effect  on  sales 
because  of  the  decreased  use  of  these 
products;  or  the  implications  to  patients 
who  take  these  products 

Srophylactically  for  conditions  such  as 
eart  ailments). 

The  proposed  rule  would  not  require 
any  new  reporting  and  recordkeeping 
activities.  'Therefore,  no  additional 
professional  skills  are  needed.  There  are 
no  other  Federal  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule.  Ilie  agency  does  not  believe  that 
there  are  any  significant  alternatives  to 
the  proposed  rule  that  would  adequately 
provide  for  the  safe  and  effective  use  of 
OTC  drug  products  containing 
analgesic/antipyretic  active  ingredients. 

Tms  proposed  rule  may  have  a 
significant  economic  impact  on  some 
small  entities.  The  labeling  of  some  of 
the  affected  products  is  prepared  by 
private  label  manufacturers  for  small 
marketers.  Census  data  provide 
aggregate  industry  statistics  on  the  total 
number  of  manufacturers  for 
Standardized  Industrial  Classification 
Code  2384  Pharmaceutical  Preparations 
by  establishment  size,  but  do  not 
distinguish  between  manfacturers  of 
prescription  and  OTC  drug  products. 
According  to  the  U.S.  Small  Business 
Administration  (SBA)  designations  for 
this  industry,  however,  over  92  percent 
of  the  roughly  700  establishments  and 
over  87  percent  of  the  650  firms  are 
small.  (Because  census  size  categories 
do  not  correspond  to  the  SBA 
designation  of  750  employees,  these 
figiues  are  based  on  500  employees.) 

An  analysis  of  IMS  America  listings 
for  manufacturers  of  OTC  drug  products 
found  that  from  46  to  69  percent  of  the 
400  listed  firms  are  small  using  the  SBA 
definition  of  750  employees.  Tlte 
agency's  Drug  Listing  System  indicates 
that  about  600  marketers  will  need  to 
relabel.  Thus,  the  agency  believes  that 
many  of  the  manufacturers  affected  by 


this  proposal  would  be  small.  Ftirther, 
some  entities,  such  as  those  private 
label  manufacturers  that  provide 
labeling  for  a  number  of  the  affected 
products  may  also  incur  a  significant 
impact.  However,  the  agency  has 
allowed  for  a  6-month  implementation 
period  and  the  use  of  supplementary 
labeling  (e.g.,  stick-on  labeling)  in  an 
attempt  to  minimize  the  economic 
impact  of  the  proposed  regulation.  The 
agency  believes  that  these  measures 
should  help  reduce  relabeling  costs  for 
small  entities. 

The  agency  considered  but  rejected 
the  following  alternatives:  (1)  Voluntary 
relabeling,  and  (2)  a  longer 
implementation  period.  However,  the 
agency  does  not  consider  either  of  these 
approaches  acceptable  because  they  do 
not  ensure  that  consumers  will  have  the 
most  recent  needed  information  for  the 
safe  and  effective  use  of  OTC  drug 
products  containing  internal  aiudgesic/ 
antipyretic  drug  active  ingredients. 

This  analysis  shows  that  this 
proposed  rule  is  not  economically 
significant  under  Executive  Order  12866 
and  that  the  agency  has  undertaken 
important  steps  to  reduce  the  burden  of 
small  entities.  Nevertheless,  some 
entities,  especially  those  private  label 
manufacturers  that  provide  labeling  for 
a  number  of  the  affected  products,  may 
incur  significant  impacts.  Thus,  this 
economic  analysis,  together  with  other 
relevant  sections  of  this  document, 
serves  as  the  agency's  initial  regulatory 
flexibilify  analysis,  as  required  under 
the  Regulatory  Flexibility  Act.  Finally, 
this  analysis  shows  that  the  Unfunded 
Mandates  Act  does  not  apply  to  the 
proposed  rule  because  it  would  not 
result  in  an  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
in  any  1  year. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  manufacturers  of  drug 
products  tfagt  contain  OTC  internal 
analgesic/antipyretic  active  ingredients. 
Comments  regarding  the  impact  of  this 
rulemaking  on  these  dnig  products 
should  be  accompanied  by  appropriate 
documentation.  A  period  of  75  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Renter  will  be  provided  for  conunents 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  are 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 


IX.  Paperwork  Reduction  Act  of  1095 

FDA  tentatively  concludes  that  the 
labeling  requirement  proposed  in  this 
document  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
because  it  does  not  constitute  a 
"collection  of  information"  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
proposed  warning  statement  is  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)). 

X.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  himian  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

XL  PuUic  Comment 

Interested  persons  may,  on  or  before 
January  28, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
v«rritten  comments  regarding  this 
proposal.  Written  comments  on  the 
agency's  economic  impact 
determination  may  be  submitted  on  or 
before  January  28, 1998.  Three  copies  of 
all  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
cqpy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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List  of  SabfectB  in  21  CFR  Part  201 

Drugs.  Labeling,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  201  be  amended  as  foUovrs: 

PART  201— LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Aotitority:  21  U.S.C  321,  331,  351,  352, 
353.  355,  356,  357.  358.  360,  360b,  360gg- 
360SS,  371,  374,  379e;  42  U.S.C  216.  241, 
262,  264. 

2.  New  §  201.322  is  added  to  subpart 
G  to  read  as  follows: 

§  201 .322    Over-the-counter  drug  products 
containing  Internal  analgesic/antipyratic 
■cthre  ingredients;  required  alcohot 
warning. 

(a)  People  who  regularly  consume 
large  quantities  of  alcohol  have  an 
increased  risk  of  adverse  effects 
(possible  liver  damage  or 
gastrointestinal  bleeding)  when  they  use 
over-the-coimter  (OTC)  drug  products 
containing  internal  analgesic/antipyretic 
active  ingredients.  FDA  concludes  that 
the  labeling  of  OTC  drug  products 
containing  internal  anafgesic/antipyretic 
active  ingredients  should  advise 
consumers  with  a  history  of  heavy 
alcohol  use  or  abuse  to  consult  a 
physician  about  the  use  of  these 
products.  Accordingly,  any  OTC  drug 
product,  labeled  for  adult  use, 
containing  internal  analgesic/antipyretic 
active  ingredients  (including,  but  not 
limited  to,  acetaminophen,  aspirin, 
carbaspirin  calcium,  choline  salicylate, 
ibuprofen,  ketoprofen,  magnesium 
salicylate,  naproxen  sodium,  and 
sodiiun  salicylate)  shall  bear  an  alcohol 
warning  statement  in  its  labeling  as 
follows: 

(1)  Acetaminophen.  "Alcohol 
Warning"  [heading  in  boldface  type]:  "If 
you  drink  3  or  more  alcoholic  beverages 
daily,  ask  your  doctor  whether  you 
should  take  (insert  product  name]  or 
other  pain  relievers.  [Product  name] 
may  increase  your  risk  of  liver  damage." 

(2)  Aspirin,  carbaspirin  calcium, 
choline  salicylate,  ibuprofen, 
ketoprofen,  magnesium  salicylate, 
naproxen  sodium,  and  sodium 
salicylate.  "Alcohol  Warning"  [heading 
in  boldface  type]:  "If  you  drink  3  or 
more  alcoholic  beverages  daily,  ask  your 
doctor  whether  you  should  take  (insert 
product  name]  or  other  pain  relievers. 
[Product  name]  may  increase  your  risk 
of  stomach  bleeding." 

(3)  Combinations  of  acetaminophen 
mth  other  analgesic/antipyretic  active 
ingredients  listed  in  §201.322(a)(2j. 
"Alcohol  Warning"  [heading  in  boldface 
type]:  "If  you  drink  3  or  more  alcoholic 
beverages  daily,  ask  your  doctor 
whether  you  should  take  [insert  product 
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name]  or  other  pain  relievers.  [Product 
name]  may  increase  yotir  risk  of  liver 
damage  and  stomach  bleeding." 

(b)  Requirements  to  supplement 
approved  application.  Holders  of 
approved  applications  for  OTC  drug 
products  that  contain  internal  analgesic/ 
antipyretic  active  ingredients  that  are 
subject  to  the  requirements  of  paragraph 
(a)  of  this  section  must  submit 
supplements  under  §  314.70(c)  of  this 
chapter  to  include  the  required  warning 
in  the  product's  labeling.  Such  labeling 
may  be  put  into  use  without  advance 
approvu  of  FDA  provided  it  includes  at 
least  the  information  included  in 
paragraph  (a)  of  this  section. 

(c)  Any  drug  product  subject  to  this 
section  that  is  not  labeled  as  required 
and  that  is  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  after  (date  6 
months  after 

date  of  publication  of  the  final  rule  in 
the  Federal  Register),  is  misbranded 
under  section  502  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  is  subject 
to  regulatory  action. 

Dated:  August  20, 1997. 
William  B.  Sdnlls. 

Depu  ty  Commissioner  for  Policy. 

IFR  Doc.  97-30035  Filed  11-13-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Aftair* 
2S  CFR  Part  11 

RIN  1078-AO7V 

Law  and  Ordar  on  IrKllan  Raaarvatkma; 
Corractlon 

AQBCY:  Bureau  of  Indian  Affoirs, 

Interior. 

action:  Correction  to  proposed 

regulations. 

summary;  This  document  contains 
corrections  to  the  proposed  regulations 
which  were  published  Friday.  July  5, 

1996  (61  FR  35158)  and  corrections  to 
the  proposed  regulations  which  were 
published  Wednesday,  February  26, 

1997  (62  FR  8665).  The  proposed  rule 
amends  regulations  governing  Courts  of 
Indian  Offenses. 

DATES:  Comments  must  be  received  on 
or  before  December  15, 1997. 
ADDRESSES:  Comments  are  to  be  mailed 
to  Bettie  Rushing,  Office  of  Tribal 
Services,  Bureau  of  Indian  Affairs,  1849 
C  Street,  NW,  MS  4641-MIB. 
Washington,  DC  20240;  or,  hand 
delivered  to  Room  4641  at  the  same 
address. 


FOR  FURTHER  INFORMATION  CONTACT. 
Battle  Rushing,  Bureau  of  Indian  Affiairs 
(202)  208--4400. 

SUPPLEMBITARY  MFORMATKM: 

BackgrouBd 

The  pro;>osed  rule  that  is  the  subject 
of  these  corrections  supersedes  25  CFR 
11.100(a)  and  affects  those  tribes  that 
have  exercised  their  inherent 
sovereignty  by  removing  the  names  of 
those  tribes  firom  the  list  of  Coiutis  of 
Indian  Offenses. 

The  Assistant  Secretary-Indian 
Affairs,  or  her  designee,  has  received 
law  and  order  code  adopted  by  the 
Confederated  Tribes  of  the  G<^hute 
Reservation  of  Nevada  in  accordance 
with  thmr  constitutions  and  by-laws  and 
approved  by  the  approprkite  bureau 
offidaL  The  Assistant  Secretary-Indian 
Affairs  recognizes  that  this  coiut  was 
established  in  accordance  with  the 
tribe's  constitutions  and  by-laws.  Also, 
the  list  of  Courts  of  Indian  Offenses  has 
been  corrected  to  include  tribes 
inadvertently  omitted  from  the 
correction  and  to  reflect  the  decision  of 
the  Court  in  Fletcher  v.  United  States. 
No.  95-5208  (10th  Or.  Dec.  June  10, 
1997,  reh.  den.  Aug.  18, 1997). 

Inclusion  in  §  11.100,  Where  are 
Courts  of  Indian  Offenses  established?, 
does  not  defeat  the  inherent  sovereignty 
(^  a  tribe  to  establish  tribal  courts  and 
exercise  jurisdiction  imder  tribal  law. 
Tillett  v.  Lujan.  931  F.2d  636,  640  (lOth 
Cir.  1991)  (CFR  courts  "retain  some 
characteristics  of  an  agency  of  the 
federal  government"  but  they  "also 
function  as  tribal  courts");  Combrink  v. 
Allen.  20  Indian  L.  Rep.  6029,  6030  (Q. 
Ind.  App..  Tonkawa,  Mar.  5, 1993)  (CFR 
court  is  a  "federally  administered  tribal 
court");  Ponca  Tribal  Election  Board  v. 
Snake.  17  Indian  L.  Rep.  6085,  6088  (Ct. 
Ind.  App.,  Ponca,  Nov.  10. 1988)  ("The 
Courts  of  Indian  Offenses  act  as  tribal 
courts  since  they  are  exercising  the 
sovereign  authority  of  the  tribe  for 
which  the  coiut  sits.").  Such  exercise  of 
inherent  sovereignty  and  the 
establishment  of  tribal  courts  shall 
comply  with  the  requirements  in  25 
CFR  11.100(c). 

Need  fior  Correction 

As  published,  the  proposed  rule  and 
the  correction  to  the  proposed  rule 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  July 
5, 1996  (61  FR  35158),  of  the  proposed 
regulations,  which  were  the  subject  of  - 
FR  Doc.  96-16039.  and  the  publication 
of  February  26. 1997  (62  FR  8664). 


corrections  to  the  proposed  regulations, 
which  were  the  subject  of  FR  Doc.  97- 
4686,  are  corrected  as  follows: 

§11.100    [Corrected] 

In  the  Federal  Register  published  July 
5, 1996  on  page  35159.  and  corrected  on 
February  26, 1997  on  1997  on  page 
8665,  in  §11.100,  paragraph  (a)  is,    , 
corrected  to  read  as  follows: 


fll.100   Where  are  Courts  of 


(a)  Unless  indicated  otherwise  in  this 
part,  the  regulations  in  this  part  apply 
to  the  Indian  country  (as  defined  in  18 
U.S.C.  1151)  occupied  by  the  tribes         ^ 
listed  below: 

(1)  Red  Lake  Band  of  Chippewa 
Indians  (Minnesota). 

(2)  Te-Moak  Band  of  Western 
Shoshone  Indians  (Nevada). 

(3)  Yomba  Shoshone  Tribe  (Nevada). 

(4)  Kootenai  Tribe  (Idaho). 

(5)  Shoalwater  Bay  Tribe 
(Washington). 

(6)  Eastern  Band  of  Cherokee  Indians 
(North  Carolina). 

(7)  Ute  Mountain  Ute  Tribe 
(Colorado). 

(8)  Quechan  Indian  Tribe  (Arizona) 
(except  resident  members). 

(9)  Hoopa  Valley  Tribe,  Yurok  Tribe 
and  Coast  Indian  Community  of 
California  (California  jurisdiction 
limited  to  special  fishing  regulations). 

(10)  Louisiana  Area  (includes 
Coushatta  and  other  tribes  located  in  the 
State  of  Louisiana  which  occupy  Indian 
coimtry  and  which  accept  the 
application  of  this  part);  Provided,  that 
this  part  shall  not  apply  to  any 
Louisiana  tribe  other  than  the  Coushatta 
Tribe  until  notice  of  such  application 
has  been  published  in  the  Fwderal 
Register. 

(11)  For  the  following  tribes  located  in 
the  former  Oklahoma  Territory 
(Oklahoma): 

(i)  Absentee  Shawnee  Tribe  of  Indians 
of  Oklahoma. 

(ii)  Apache  Tribe  of  Oklahoma. 

(iii)  Caddo  Tribe  of  Oklahoma. 

(iv)  Cheyenne-Arapaho  Tribe  of 
Oklahoma. 

(v)  Citizen  Band  of  Potawatomi 
Indians  of  Oklahoma. 

(vi)  Comanche  Tribe  of  Oklahoma 
(Except  Comanche  Children's  Court). 

(vii)  Delaware  Tribe  of  Western 
Oklahoma. 

(viii)  Fort  Sill  Apache  Tribe  of 
Oklahoma. 

(ix)  Iowa  Tribe  of  Oklahoma. 

(x)  Kaw  Tribe  of  Oklahoma. 

(xi)  Kickapoo  Tribe  of  Oklahoma. 

(xii)  Kiowa  Tribe  of  Oklahoma. 

(xiii)  Otoe-Missouria  Tribe  of 
Oklahoma. 
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(xiv)  Pawnee  Tribe  of  Oklahoma. 

(xv)  Ponca  Tribe  of  Oklahoma. 

(xvi)  Tonkawa  Tribe  of  Oklahoma. 

(xvii)  Wichita  and  Affiliated  Tribes  of 
Oklahoma. 

(12)  For  the  fbllowing  tribes  located  in 
the  former  Indian  Territory  (Oklahoma): 

(i)  Chickasaw  Nation. 

(ii)  Choctaw  Nation. 

(iii)  Thlopthlocco  Tribal  Town. 

(iv)  Seminole  Nation. 

(v)  Eastern  Shawnee  Tribe. 

(vi)  Miami  Tribe. 

(vii)  Modoc  Tribe. 

(viii)  Ottawa  Tribe. 

(ix)  Peoria  Tribe. 

(x)  Quapaw  Tribe. 

(xi)  Wyandotte  Tribe. 

(xii)  Seneca-Cayuga  Tribe. 

(xiii)  Osage  Tribe. 

Dated:  October  29, 1997. 
Ada  E.  Dear, 

Assistant  Secretaiy — Indian  Affain. 
[FR  Doc.  97-29938  Filed  11-13-97;  8:45  am] 
icooe  **w-n-* 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32CFRPwt199 

RIN-0720-AA37 

CivlHan  Heaitti  and  Medical  Program  of 
tfte  Uniformed  Servicee  (CHAMPUS); 
TRICARE  Program;  Reimbursement 

AOatCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  rule. 


f.  This  rule  proposes  to  revise 
certain  requirements  and  procedures  for 
reimbursement  under  the  TRICARE 
program,  the  piupose  of  which  is  tn 
implement  a  comprehensive  mainaged 
health  care  delivery  system  composed  of 
military  medical  treatment  facilities  and 
CHAMPUS.  Issues  addressed  in  this 
proposed  rule  include:  implementation 
of  changes  made  to  the  Medicare 
Prospective  Payment  System  (PPS)  upon 
which  the  CHAMPUS  DRG-based 
payment  system  is  modeled  and 
required  by  law  to  follow  wherever 
practicable,  along  with  changes  to  make 
oiu  ORG-based  payment  system  operate 
better,  extension  of  the  balance  billing 
limitations  currently  in  place  for 
individual  and  professional  providers  to 
non-institutional,  non-professional 
providers;  adjusting  the  CHAMPUS 
maximum  allowable  charge  (CMAC)  rate 
in  the  small  number  of  cases  where  the 
CMAC  rate  is  less  than  the  Medicare 
rate;  and  implementing  the  government- 
wide  debarment  rule  where  any 
provider  excluded  or  suspended  form 


CHAMPUS  shall  be  excluded  from  all 
other  programs  and  activities  involving 
Federal  financial  assistance,  such  as 
Medicare  or  Medicaid,  and  adding 
violations  of  our  balance  billing  or 
claims  filing  requirements  to  the  list  of 
provider  actions  considered  violations 
of  the  TRlCAREyCHAMPUS  program. 
DATES:  Comments  must  be  received  on 
or  before  January  13. 1998. 
AODftESSES:  Tricare  Support  Office 
(TSO),  Program  Development  Branch, 
Aurora,  CO  80045-6900. 
FOR  FURTHER  MFORftUTXJN  CONTACT: 
Kathleen  Larkin.  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Afiairs), 
telephone  (703)  695-3350. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  TRICARE/ 
CHAMPUS  contractor. 

SUP«>LEMENTARY  INFORMATKM: 

L  Propowd  Changes  Regarding  The 
Champus  DRG-Baaed  Payment  System 

The  final  rule  published  on 
September  1.  1987.  (52  FR  32992)  set 
forth  the  basic  procedures  used  under 
the  CHAMPUS  DRG-based  payment 
system.  This  was  subsequently  amended 
by  final  rules  published  on  August  31, 
1988  (53  FR  33461),  October  21,  1988 
(53  FR  41331).  December  16, 1988  (53 
FR  50515),  May  30, 1990  (55  FR  21863). 
and  October  22.  1990  (55  FR  42560). 
This  rule  proposes  to  amend  32  CFR  199 
to  conform  to  changes  made  to  the 
Medicare  Prospective  Payment  System 
(PPS)  upon  which  the  CHAMPUS  DRG- 
based  payment  system  is  modeled  and 
required  by  law  to  follow  whenever 
practicable.  In  addition,  the  rule 
prop>oses  to:  eliminate  the  requirement 
for  the  physician  attestation  form  and 
change  the  requirement  for  physician 
acknowledgment  statements;  clarify 
authorized  payment  reductions  by 
managed  care  support  contractors  for 
noncompliance  with  required 
utilization  review  procedures  and;  limit 
the  ambulatory  surgery  group  payment 
rate  to  the  amount  that  would  be 
allowed  if  the  services  were  provided  on 
an  inpatient  basis. 

A.  Heart  and  Liver  Transplants 

When  we  first  implemented  the 
CHAMPUS  DRG-based  payment  system 
in  1987,  we  exempted  all  services 
related  to  heart  and  liver 
transplantation.  Although  both  of  these 
types  of  transplants  are  subject  to  the 
Medicare  PPS,  we  initially  exempted 
them  because  at  that  time  we  had 
limited  experience  and  claims  data  for 
them.  We  believed  these  limitations 
could  significantly  skew  the  relative 


weights  we  would  calculate  for  such 
transplants. 

Since  1987  we  have  continued  to 
collect  data  on  these  services.  From  the 
beginning,  hettrt  transplants  were 
grouped  to  DRG  103  and  exempted.  For 
Fiscal  Year  1991  the  Health  Care 
Financing  Administration  (HCFA) 
created  DRG  480  for  liver  transplants, 
but  we  continued  to  exempt  them. 

In  our  notice  of  updated  rates  and 
%veights  for  Fiscal  Year  1991,  which  was 
published  on  November  5.  1990  (55  FR 
46545),  we  noted  that  we  intended  to 
consider  including  both  heart  and  liver 
transplants  in  our  DRG  system  in  the 
future,  and  we  invited  any  comments  in 
that  regard.  We  received  none. 

Since  we  have  enough  claims  data  to 
calculate  accurate  weights  for  these 
transplants,  we  are  proposing  to  end  the 
DRG  exemption  for  all  CHAMPUS 
covered  solid  organ  transplants  for 
which  there  is  an  assigned  DRG  and 
enough  data  to  calculate  the  DRG 
weight.  Just  as  Medicare  does,  we  will 
continue  to  exempt  acquisition  costs  for 
all  CHAMPUS  covered  solid  organ 
transplants. 

B.  Payment  Requests  for  Capital  and 
Direct  Medical  Education  Costs 

Initially  we  required  that  hospitals 
submit  their  request  for  payment  of 
capital  and  direct  medical  education 
costs  within  three  months  of  the  end  of 
the  hospital's  Medicare  cost-repoiting 
period.  However,  some  hospitals 
encoimtered  difficulties  in  meeting  this 
deadline,  because  HCFA  implemented 
changes  which  resulted  in  extensions  to 
the  filing  deadline.  Therefore,  we  often 
did  not  enforce  our  deadline,  and  as  of 
October  1988  we  eliminated  the 
requirement  entirely. 

We  eliminated  the  requirement 
because  we  believed  hospitals  would 
submit  their  requests  at  the  earliest 
possible  time  anyway.  Also,  we  believed 
there  would  be  no  adverse  impact  on 
TRICARE/CHAMPUS.  Neither  of  these 
has  proven  to  be  correct.  We  continually 
receive  these  requests  well  after  the  end 
of  the  Medicare  cost-reporting  period — 
in  some  cases  several  years  later.  As  a 
result,  it  is  necessary  for  our  contractors 
to  retain  claims  data  in  their  systems 
indefinitely,  so  that  they  can  verify  the 
reported  amounts  when  the  requests  are 
submitted.  This  is  proving  to  be  a  very 
burdensome  and  cosUy  requirement  for 
our  contractors. 

On  June  27,  1995,  HCFA  published  a 
final  rule  (60  FR  33137)  extending  the 
time  frame  providers  have  to  file  cost 
reports  from  no  later  than  3  months  after 
the  close  of  the  period  covered  by  the 
report  to  no  later  than  5  months  after  the 
close  of  that  period.  The  rule  also 
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changed  the  regulations  for  granting 
extensions  to  providers.  Under  the  new 
regulation,  an  extension  may  be  granted 
by  the  intermediary  only  when  a 
provider's  operations  were  significantly 
adversely  affected  due  to  extraordinary 
circumstances  over  which  the  provider 
had  no  control,  such  as  flood  or  fire.  We 
are  proposing  to  adopt  these  same 
requirements  for  submitting  requests  for 
payment  of  capital  and  direct  medical 
education  costs  with  TRICARE/ 
CHAMPUS 

CurrenUy,  TRICARE/CHAMPUS  has 
no  deadline,  other  than  the  six  year 
statute  of  limitations,  for  submitting 
payment  requests  for  Medicare  cost- 
reporting  periods.  In  order  to  allow  up 
to  close  out  our  data  for  these  periods, 
we  are  proposing  that  any  capital  and 
direct  medical  education  payment 
requests  that  fall  within  the  six  year 
statute  of  limitations  and  the  effective 
date  of  this  change  must  be  submitted 
to  the  appropriate  TRICARE/CHAMPUS 
contractor  no  later  than  5  months  after 
the  effective  date  of  this  change. 

In  addition,  since  capital  and  direct 
medical  education  costs  are  included  in 
the  national  children's  hospital 
differential,  we  are  proposing  to 
eliminate  the  clause  allowing  children's 
hospitals  to  request  reimbiu^ement  of 
capital  and  direct  medical  education 
costs  as  an  alternative  to  being  paid  the 
national  differential. 

C.  Indirect  Medical  Education 
Adjustment  Factor 

An  indirect  medical  education  (IDME) 
adjustment  factor  is  calculated  for  aU 
hospitals  which  have  teaching  programs 
approved  under  the  Medicare 
regulation.  This  factor  is  calculated 
using  a  formiUa  developed  by  HCFA 
(see  our  previous  final  rules  for  a 
discussion  of  the  application  of  this 
formula  to  CHAMPUS),  and  is  based  on 
the  number  of  interns  and  residents  cmd 
the  number  of  beds  in  the  hospital.  Each 
DRG-based  payment  is  increased  by  this 
&ctor  for  thkt  hopsital. 

Initially,  the  niunber  of  residents  and 
interns  for  each  hospital  was  derived 
from  the  most  recenUy  available  audited 
HCFA  cost  report,  and  the  number  of 
beds  was  derived  from  the  American 
Hospital  Association  Annual  Survey  of 
Hospitals.  The  factors  have  been 
updated  annually  based  on  data 
submitted  by  hospitals  on  the  annual 
request  for  payment  of  capital  and  direct 
medical  education  costs. 

While  this  updating  procedure 
enstues  that  hospitals'  factors  are  as 
current  as  possible,  it  is  dependent 
upon  the  hospitals'  submission  of 
requests  for  payment  of  capital  and 
direct  medical  education  costs.  Since 


the  crucial  components  (number  of 
interns,  residents  and  beds]  can  change 
from  year  to  year,  and  since  many 
hospitals  do  nqt  submit  requests  for 
payment  of  capital  and  direct  medical 
education  costs,  we  believe  it  is 
necessary  to  establish  an  alternative 
updating  method. 

We  are  proposing  to  use  the  Medicare 
adjustment  factor  for  any  hospital  for 
which  a  CHAMPUS-specific  factor  has 
not  been  calculated  based  on  the 
hospital's  request  for  payment  of  capital 
and  direct  education  costs.  We  Mdll 
update  the  factors  using  the  Medicare 
amounts  as  of  October  1  of  each  year 
when  we  routinely  update  the  DRG  rates 
and  weights.  Any  hospital  which  has 
not  submitted  a  capital  and  direct 
medical  education  payment  request  to 
CHAMPUS  since  the  previous  October 
1,  will  be  assigned  the  most  recent 
Medicare  adjustment  factor. 

HCFA  uses  a  slighUy  different 
formula  than  that  used  by  CHAMPUS, 
and  we  are  aware  that  this  will  result  in 
a  different  adjuistment  factor  than  would 
otherwise  be  used.  Nevertheless,  we 
believe  this  is  justified.  When  the 
Medicare  factor  is  used,  the  diffiarence  is 
likely  to  be  small.  In  addition, 
CHAMPUS  accounts  for  a  very  small 
portion  of  most  hospital's  clainu,  and 
those  hospitals  which  do  not  request 
payment  of  capital  and  direct  medical 
education  costs  probably  have  few,  if 
any,  CHAMPUS  admissions.  Therefore, 
the  financial  impact  of  using  the 
Medicare  factor  will  be  negligible.  Yet  it 
will  ensure  that  the  factors  are  kept 
ciirrent,  so  that  factors  which  are  no 
longer  representative  of  a  hospital's 
teaching  program  are  not  used 
indefinitely.  And,  of  course,  hospitals 
can  ensure  that  a  CHAMPUS-specific 
factor  is  used  simply  by  submitting  a 
request  for  payment  of  capital  and  direct 
medical  education  costs. 

For  hospitals  which  have  indirect 
medical  education  factors  for 
CHAMPUS  but  are  not  subject  to  the 
Medicare  PPS,  we  will  eliminate  the 
factor  if  a  CHAMPUS-specific  factor 
cannot  be  calculated  based  on  a  current 
request  from  the  hospital  for  payment  of 
capital  and  direct  medical  education 
costs.  The  factor  will  be  eliminated  as 
of  October  1  if  no  capital  and  direct 
medical  education  payment  request  has 
been  received  since  the  previous 
October  1. 

In  any  case  where  a  hospital  submits 
a  capit^  and  direct  medical  education 
payment  request  after  the  Medicare 
factor  has  been  implemented  (or  the 
factor  has  been  eliminated  for  hospitals 
not  subject  to  the  Medicare  PPS, 
including  children's  hospitals),  the 
CHAMPUS-specific  factor  will  become 


effective  in  accordance  with  existing 
requirements.  In  no  case  will  the 
CHAMPUS-specific  factor  be  effective 
retroactively. 

For  children's  hospitals  which  have 
indirect  medical  education  factors  for 
CHAMPUS.  the  factor  will  be 
eliminated  as  of  October  1  of  each  year 
if  diuing  the  past  year,  the  hospital  did 
not  provide  the  contractor  with  updated 
information  on  the  number  of  its 
interns,  residents  and  beds.  Since 
amounts  for  capital  and  direct  medical 
education  are  included  in  the  national 
children's  hospital  differential, 
children's  hospitals  are  not  required  to 
submit  capital  and  direct  medical 
education  payment  requests.  Because  of 
this,  the  contractor  is  not  able  to  update 
the  CHAMPUS-specific  factor  unless 
requested  by  the  children's  hospital. 

For  Fiscal  Year  1998,  HCFA  revised 
its  indirect  miadicsl  education 
adjustment  formula  to  gradually  reduce 
the  ciurent  level  of  IDME  adjustment 
over  the  next  several  years.  Since  the 
IDME  formula  used  by  CHAMPUS  does 
not  include  disproportionate  share 
hospitals  (DSHs),  the  variables  in  the 
formula  are  different  from  Medicare's 
however,  the  percentage  reductions  that 
will  be  applied  to  Medicare's  formula 
are  being  adopted  by  CHAMPUS. 

D.  Long  Stay  Outliers 

For  Fiscal  Year  1998,  HCFA 
eliminated  payment  for  day  outiiers, 
referred  to  as  long  stay  outliers  under 
CHAMPUS.  CHAMPUS  also  eliminated 
long  stay  outliers  for  all  cases  except 
children's  hospitals  and  neonates  for 
Fiscal  Year  1998.  We  are  proposing  to 
eliminate  the  long  stay  outliers  for 
children's  hospitals  and  neonates  tat 
Fiscal  Year  1999. 

For  Fiscal  Year  1993,  HCFA  changed 
the  payment  procedures  for  day  outlier 
per  diems  under  the  PPS.  Prior  to  this 
change,  the  day  outlier  per  diem  was 
calculated  using  the  DRGs  geometric 
mean  length  of  stay  and  a  marginal 
payment  factor  of  60  percent.  For 
discharges  occurring  on  or  after  October 
1, 1992,  HCFA  revised  the  day  outlier 
payment  policy  to  reflect  that  the  per 
diem  payment  would  be  calculated 
using  the  arithmetic  mean  and  a 
tPATginal  payment  factor  of  55  percent 
This  meant  that  the  per  diem  day  outlier 
payment  under  the  PPS  for  operating 
costs  would  be  determined  by  dividing 
the  standard  DRG  payment  by  the 
arithmetic  mean  length  of  stay  for  that 
DRG,  and  multiplying  the  result  by  55 
percent.  The  change  in  the  payment 
policy  for  day  outliers  provided  better 

Erotection  against  cosUy  cases  for 
ospitals,  while  maintaining  a  more 
appropriate  level  of  payment  for  cases 
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with  extraordinarily  long  lengths  of  stay 
that  were  not  also  extraordinarily  costly. 
CHAMPUS  did  not  adopt  the  PPS  per 
diem  day  outlier  changes  at  that  time 
because  it  required  a  regulatory  change 
and  there  was  a  moratorium  on 
publication  of  rules.  Over  the  years, 
HCFA  has  reduced  the  marginal 
payment  factor  for  day  outliers  from  55 
percent  to  47  percent  to  44  percent,  to 
33  percent,  to  the  point  of  eliminating 
payment  of  day  outliers,  effective  with 
discharges  occiuring  after  September  30, 
1997.  CHAMPUS  adopted  the  day 
outlier  marginal  payment  factor  of  47 
percent  for  Fiscal  Year  1995,  44  percent 
for  Fiscal  Year  1996,  and  33  percent  for 
Fiscal  Year  1997,  but  has  not  adopted 
the  arithmetic  mean  to  calculate  the  per 
diem  payment.  As  a  result,  CHAMPUS 
has  been  paying  more  than  Medicare  on 
claims  qualifying  for  long-stay  day 
outliers.  Although  we  eliminated  the 
long  stay  outliers  for  all  cases  except 
children's  hospitals  and  neonates  for 
Fiscal  Year  1998,  and  are'  proposing  to 
eliminate  the  long  stay  outliers  for  them 
in  Fiscal  Year  1999,  we  are  still 
proposing  to  adopt  the  arithmetic  mean 
to  calculate  the  per  diem,  in  order  to  be 
consistent  with  the  Medicare  PPS  in 
calculating  payments  for  transfer  cases. 

E.  Cost  Outliers 

Beginning  in  Fiscal  Year  1998.  HCFA 
adopted  a  requirement  that  in 
determining  the  additional  payment  for 
IME  (referred  to  as  IDME  under 
CHAMPUS),  the  IME  adjustment  factor 
will  only  be  applied  to  the  base  DRG 
pajrment.  In  addition,  the  fixed  loss  cost 
outlier  threshold  is  based  on  the  sum  of 
the  DRG  payment  plus  IME  plus  a  fixed 
dollar  amount.  CHAMPUS  adopted  this 
requirement  in  Fiscal  Year  1998  for  all 
cases  except  children's  hospitals  and 
neonates.  We  are  proposing  to  adopt 
this  same  requirement  for  children's 
hospitals  and  neonates  Fiscal  Year  in 
1999. 

F.  Payment  for  Transfer  Cases 

Beginning  in  Fiscal  Year  1996,  HCFA 
adopted  a  graduated  per  diem  p>ayment 
methodology  for  transfer  cases.  As  of 
October  1. 1996,  CHAMPUS  adopted 
this  payment  methodology;  however,  we 
elected  not  to  offset  these  additional 
payments  with  reductions  in  outlier 
payments.  Using  this  payment 
methodology,  CHAMPUS  will  pay 
transferring  hospitals  twice  the  per  diem 
amount  for  the  first  day  of  any  transfer 
stay  plus  the  per  diem  amount  for  each 
of  the  remaining  days  before  transfer,  up 
to  the  full  DRG  amount.  For  neonatal 
cases,  other  than  normal  newborns,  the 
transferring  hospital  will  be  paid  twice 
the  per  diem  amount  for  the  first  day  of 


any  tnmsfer  stay  plus  125  percent  of  the 
per  diem  rate  for  all  remaining  days 
before  transfer,  up  to  the  full  DRG 
amount.  This  proposed  change  will 
allow  hospitals  to  be  compensated  more 
appropriately  for  the  treatment  they 
furnish  to  patients  before  transfer. 
Transferring  hospitals  will  continue  to 
be  paid  in  full  for  discharges  classified 
into  DRG  456  (bums,  transferred  to 
another  acute  care  facility  or  DRG  601 
(neonate,  transferred  less  or  equal  to  4 
days  old). 

G.  Elimination  of  Separate  Adjusted 
Standardized  Amounts  for  Rural  Areas 

Beginning  in  Fiscal  Year  1995, 
HCFA's  average  standardized  amounts 
for  hospitals  located  in  "rural"  areas 
were  required  to  be  equal  to  the  average 
standardized  amount  for  hospitals 
located  in  "other  urban"  areas.  Based  on 
this,  separate  national  average 
standardized  amounts  for  "other  urban" 
and  "rural"  areas  no  longer  existed.  As 
of  Fiscal  Year  1995,  CHAMPUS  no 
longer  differentiated  between  "other 
urban"  and  "rural"  areas.  The  adjusted 
standardized  amoimts  for  "other  urban" 
and  "rural"  areas  are  now  listed  as 
"other"  areas. 

H.  Payment  for  Blood  Clotting  Factor 

For  Fiscal  Year  1994,  HCFA  reinstated 
payments  for  the  cost  of  administering 
blood  clotting  factor  to  beneficiaries 
who  have  hemophilia  through 
discharges  occurring  before  October  1, 
1994.  CHAMPUS  also  reinstated 
payments  for  the  cost  of  administering 
blood  clotting  factor  through  discharges 
occurring  before  October  1, 1994.  For 
Fiscal  Year  1998,  HCFA  again  reinstated 
payments  for  the  cost  of  administering 
blood  clotting  factor.  CHAMPUS  also 
reinstated  payments  for  discharges 
occurring  on  or  after  October  1, 1997. 

/.  Effect  of  Change  of  Ownership  on 
Exclusion  of  Long-Term  Care  Hospitals 

Beginning  in  Fiscal  Year  1996,  HCFA 
adopted  new  requirements  for  certain 
long-term  care  hospitals  excluded  from 
the  PPS.  The  requirements  specify  that 
if  a  hospital  imdergoes  a  change  of 
ownership  at  the  start  of  a  cost  reporting 
period  or  at  any  time  within  the 
preceding  6  months,  the  hospital  may  be 
excluded  from  the  prospective  payment 
system  as  a  long-term  care  hospital  for 
a  cost  reporting  period  if,  for  the  6 
months  immediately  preceding  the  start 
of  the  period  (including  time  before  the 
change  of  ownership),  the  hospital  has 
the  required  average  length  of  stay, 
continuously  operated  as  a  hospital,  and 
continuously  participated  as  a  hospital 
in  Medicare.  CHAMPUS  also  adopted 


these  new  requirements  beginning  in 
Fiscal  Year  1996. 

/.  Empty  and  Low-Volume  DRGs 

Currently,  32  CFR  199.14  (a)(l)(iii)(B) 
specifies  that  the  Medicare  weight  shall 
be  used  for  any  DRG  with  less  than  10 
occurrences  in  the  CHAMPUS  database. 
Since  the  CHAMPUS  weights  are  used 
by  military  treatment  facilities  and  by 
an  increasingly  large  number  of  state 
Medicaid  programs,  the  direct 
substitution  of  the  Medicare  weight  for 
the  CHAMPUS  weight,  causes 
inconsistencies.  These  inconsistencies 
may  pose  more  of  a  problem  for  other 
payors  than  it  does  for  CHAMPUS, 
particularly  if  they  have  more  cases  in 
the  DRG  categories  where  the 
substitutions  have  occurred.  Because  of 
these  inconsistencies,  we  are  proposing 
that  the  Director,  TSO,  or  designee,  has 
the  authority  to  consider  alternative 
methods  for  estimating  CHAMPUS 
weights  in  these  low-volume  DGR 
categories. 

K.  Hospitals  Within  Hospitals 

For  Fiscal  Year  1998,  HCFA 
established  additional  criteria  for 
excluding  from  the  PPS,  long-term  care 
hospitals  that  occupy  space  in  the  same 
building  or  on  the  same  campus  as 
another  hospital,  sometimes  called 
"hospitals  within  hospitals."  The 
additional  criteria  extends  the  hospital 
within  hospital  criteria  to  excluded 
hospitals  other  than  long-term  care 
hospitals.  CHAMPUS  also  adopted  these 
requirements  beginning  in  Fiscal  Year 
1998. 

n.  Proposed  Changes  Regarding 
Elimination  of  Physician  Attestation 
Requirement 

On  September  1, 1995,  Medicare 
eliminated  the  requirement  for  the 
physician  attestation  form  that  requires 
doctors  to  certify  the  accuracy  of  all 
diagnoses  and  procedures  before 
submitting  claims  for  payment.  In 
addition,  instead  of  requiring  a 
physician  to  sign  an  acknowledgment 
statement  every  year.  Medicare  changed 
its  regulations  to  require  a  physician 
need  only  sign  the  acknowledgment 
statement  upon  receiving  admitting 
privileges  at  a  hospital.  CHAMPUS 
adopted  these  requirements  effective  the 
same  date. 

m.  Proposed  Changes  Regarding 
Clarification  of  Pajrment  Reduction  for 
Noncompliance  with  Required 
Utilization  Review  Procedures 

To  cover  those  situations  where 
network  providers  have  agreements 
with  the  managed  care  contractors  for 
denial  of  payments  for  the  provider's 


failure  to  obtain  the  required 
preauthorization,  we  are  proposing  to 
add  the  words  "at  least"  before  the 
words  "ten  percent".  By  adding  the 
words  "at  least",  the  managed  care 
support  contractor  is  authorized  to 
apply  reductions  in  payments  in 
accordance  with  the  network  provider's 
contract 

IV.  Clarification  Regarding  List  of 
Ambulatory  Surgery  Procedures 

On  October  1, 1993,  we  published  a 
final  rule  (58  FR  51227)  which  included 
prospective  payment  procedures  for 
ambulatory  surgery.  These  procedures 
were  modeled  on  the  Medicare 
methodology.  In  that  rule,  we  stated  that 
"A  list  of  ambulatory  surgery 
procedures  will  appear  as  Attachment  2 
(to  be  published  later)  to  this  preamble." 
We  subsequently  published  the  list  of 
procediures  on  October  15. 1993,  (58  FR 
53411). 

The  list  of  procediues  published  on 
October  15, 1993,  was  not  made  part  of 
the  Code  of  Federal  Regulations  (CFR)  at 
that  time,  and  it  was  not,  and  continues 
not  to  be.  our  intention  that  it  be  part 
of  the  CFR  However,  the  final  rule  did 
not  make  this  clear.  The  list  of 
procediures  to  be  "published 
periodically  by  the  Director^ 
OCHAMPUS,"  as  cited  in  section  199.14 
paragraph  (d)(1),  is  contained  in  the 
TRICARE/CHAMPUS  Policy  Manual. 

V.  Proposed  Changes  Regarding  Limits 
On  Ambulatory  Surgery  Group 
Pajrment  Rates 

Effective  November  1, 1994, 
CHAMPUS  identified  a  number  of       ' 
procedures  which  can  be  performed 
safely  and  effectively  as  ambulatory 
surgery  and  established  prospective 
payment  procedures  for  reimbursing 
these  services.  Ambulatory  surgery  often 
is  less  disruptive  to  the  patient's  life 
than  an  inpatient  stay.  It  also  provides 
a  less  expensive  alternative  to  an 
inpatient  stay,  since  the  patient  does  not 
require  a  hospital  room  and  all  the  costs 
associated  with  it.  As  a  result,  TSO 
wants  to  encourage  the  use  of 
ambulatory  surgery  whenever  it  is 
reasonable,  but  we  do  not  believe  it  ever 
should  be  more  expensive  than  an 
inpatient  stay.  Therefore,  we  are  adding 
a  provision  that  gives  discretion  to  the 
Director,  TSO,  to  limit  the  ambulatory 
surgery  group  payment  rate  to  the 
amount  that  would  be  allowed  if  the 
services  were  provided  on  an  inpatient 
basis.  To  calculate  the  allowable 
inpatient  amount  we  will  multiply  the 
applicable  DRG  relative  weight  times 
the  national  large  luban  adjusted 
standardized  amount  (ASA).  We  will 
use  the  large  urban  ASA  rather  than  the 


"other  area"  ASA  because  it  is  higher 
and  will  not  economically  disadvantage 
any  provider,  and  we  expect  that  most 
ambulatory  surgery  centers  are  located 
in  large  uri>an  areas. 

VI.  Proposed  Changes  Regarding 
Balance  Billing 

Section  731  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996, 
revised  10  U.S.C.  1079(h)  which 
provides  the  statutory  basis  for  limits  on 
balance  billing  of  CHAMPUS 
beneficiaries  established  in  section 
199.14(h)(l)(i)(D).  Section  731  extends 
the  balance  billing  limit  authority  to 
non-institutional,  non-professional 
providers,  such  as  clinical  laboratories 
and  ambulance  companies. 

This  paragraph  explains  that  non- 
institutional,  non-professional  providen 
will  be  limited  in  the  amount  they  may 
bill  a  TRICARE/CHAMPUS-eligible 
beneficiary  an  actual  charge  in  excess  of 
the  allowable  amount.  This  provides 
financial  protection  for  our  beneficiaries 
by  preventing  excessively  high  billing 
by  providers  by  establishing  the  balance 
billing  limit  to  these  new  categories  of 
providers  as  the  same  percentage  as  that 
used  for  TRICARE/CHAMPUS 
professional  providers:  115  percent  of 
the  allowable  charge.  In  order  to  provide 
flexibility  to  continue  CHAMPUS 
benefits  in  special  circiunstances  in 
which  a  beneficiary  may  feel  strongly 
about  using  a  particular  provider, 
notwithstanding  high  fees,  the  proposed 
rule  states  that  the  limitation  may  be 
waived  on  a  case-by-case  basis. 

Vn.  Proposed  Changes  Regarding 
CMAC  Rates 

CHAMPUS  policy,  based  on 
Congressional  enactment,  is  to  set 
CHAMPUS  Maximum  Allowable  Charge 
(CMAC)  rates  comparable  to  Medicare 
rates.  For  almost  all  procedure  codes, 
the  CMAC  rate  has  been  reduced  to 
equal  the  Medicare  rate  or  is  in  the 
process  of  being  phased  down  to  that 
level.  For  a  very  small  number  of 
procediues,  for  unusual  reasons  or 
idiosyncrasies  of  the  data  used  for 
calculations,  however,  the  CMAC  rate  is 
less  than  the  Medicare  rate.  We  propose 
to  establish  a  special  rule  for  these  cases 
to  permit  an  increase  in  the  CMAC  up 
to  the  Medicare  rate.  This  is  based  on 
the  authority  of  10  U.S.C.  1079(h)(4), 
which  allows  for  exceptions  to  the 
normal  statutory  payment  limitation  if 
DoD  determines  it  necessary  to  assure 
that  beneficiaries  have  adequate  access 
to  health  care  services.  Because  the 
Medicare  rates  are  products  of  a  system 
that  reflects  careful  governmental 
judgments  of  factors  suggesting  fair 
payment  rates,  we  propose  to  adopt 


these  rates  as  indicators  of  payment 
levels  associated  with  adequate  access. 
In  addition,  luider  the  applicable 
Appropriations  Act  general  provision, 
DoD  may  increase  CMAC  rates  that  are 
lower  than  Medicare  rates  by  reference 
to  appropriate  economic  index  data 
similar  to  that  used  by  Medicare.  We 
have  heretofore  utilized  only  the 
Medicare  Economic  Index  in  this 
connection,  but  we  propose  to  adopt  an 
additional  Medicare  indicator  of 
economic  factors,  namely  the  data  used 
for  the  Medicare  fses  determination,  to 
adjust  the  rates  in  these  special  cases. 
This  is  set  forth  in  the  proposed  new 
section  199.14(h)(l)(iii)(D). 

Vm.  Proposed  Changes  Regarding 
GoTemment-Wide  Efiiect  Of  Exclusion 
Or  Suspension  From  Champus 

Section  2455  of  the  Federal 
Acquisition  Streamlining  Act  of  1994. 
Pub.  L.  103-355,  October  13, 1994,  and 
Executive  Order  12549,  "Debarment  and 
Suspension  from  Federal  Financial  and 
Nonfinancial  Assistance  Programs," 
February  18, 1986,  require  that  any 
entity  debarred,  suspended,  or 
otherwise  excluded  under  any  program 
or  activity  involving  Federal  financial 
assistance  shall  also  be  debarred, 
suspended,  or  otherwise  excluded  from 
all  other  programs  and  activities 
involving  Federal  financial  assistance. 
We  are  restating  this  requirement  in  the 
context  specific  to  CHAMPUS  through  a 
proposed  addition  to  section  199.9.  The 
proposed  addition  provides  that  any 
health  care  provider  excluded  or 
suspended  from  CHAMPUS  shall,  as  a 
general  rule,  also  be  debarred, 
suspended,  or  otherwise  excluded  from 
all  other  programs  and  activities 
involving  the  Federal  financial 
assistance.  Among  these  other  such 
programs  are  Medicare  and  Medicaid. 
Other  regulations  related  to  this 
authority  are  32  CFR  Part  25  (DoD  rules) 
and  45  CFR  Part  76  (HHS  rules). 

In  conjunction  with  implementation 
of  this  government-wide  debarment 
rule,  we  are  strengthening  the  linkage 
between  CHAMPUS  and  these  other 
programs  on  the  important  issues  of 
submittal  of  claims  and  balance  billing 
by  providers.  Current  regulations 
generally  require  providers  to  file  claims 
on  behalf  of  beneficiaries  and  to  limit 
balance  billing  to  15%  greater  than  the 
CHAMPUS  Maximum  Allowable  Charge 
(CMAC).  These  regulations  also  provide 
that  violations  are  grounds  for  exclusion 
or  suspension  from  CHAMPUS.  We  are 
proposing  to  reinforce  these  compliance 
provisions  by  adding  violations  of  these 
requirements  to  the  list  of  provider 
actions  that  are  considered  abuse  of  the 
program  for  purposes  of  termination. 
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suspension  and  other  administrative 
remedies. 

A  principal  effect  of  these  proposed 
revisions  is  that  any  provider  who  fails 
to  filfe  CHAMPUS  claims  or  exceeds  the 
balance  billing  limits  risks  not  only 
exclusion  or  suspension  from 
CHAMPUS,  but  also  exclusion  or 
suspension  from  Medicare,  Medicaid, 
and  other  Federal  programs. 

IX.  Regulatory  Procedures 

Executive  Order  12866  requires 
certain  regulatory  assessments  for  any 
"significant  regulatory  action,"  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  \hat  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Piusuant  to  the  Paperwork  Reduction 
Act  of  1995,  the  reporting  provisions  of 
this  proposed  rule  have  been  submitted 
to  0MB  for  review  under  3507(d)  of  the 
Act. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
'  Affairs)  annoimces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  any 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimated  burden  of  the 
proposed  information  collection:  (3) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
The  collection  of  information  allows 
TRICARE  to  collect  the  information 
necessary  to  properly  reimburse 
institutional  providers  based  on 
diagnosis-related  groups  (DRGs)  for 
their  share  of  these  costs.  The  collection 
of  this  information  is  authorized  by  32 
CFR  199.14(a)(l)(G)(l)  and  (2).  The 
CHAMPUS  DRG-based  payment  system 
is  modeled  on  the  Medicare  Prospective 


Payment  System  (PPS)  and  was 
implemented  on  October  1, 1987. 

Affected  Public:  Individuals;  Business 
or  Other  For  Profit. 

Annual  Burden  Hours:  5,532. 

Number  of  Respondents:  5,400. 

Responses  Per  Respondent:  1. 

Average  Burden  Per  Response:  5 
minutes  for  physicians,  1  hour  for 
institutions. 

Frequency:  On  occasion. 

Respondents  are  institutional 
providers  and  admitting  physicians. 
Institutional  providers  are  requesting 
reimbursement  for  allowed  capital  and 
direct  medical  education  costs  from  the 
TRICARE/CHAMPUS  contractor.  The 
information  can  be  submitted  in  any 
form,  most  likely  in  the  form  of  a  letter. 
The  contractor  will  calculate  the 
TRICARE/CHAMPUS  share  of  capital 
and  direct  medical  education  costs  and 
make  a  lump-stmi  payment  to  the 
hospital. 

Physicians  sign  a  physician 
acknowledgement,  maintained  by  the 
institution,  at  the  time  the  physician  is 
granted  admitting  privileges.  This 
acknowledgement  indicates  the 
physician  understands  the  importance 
of  a  correct  medical  record,  and 
misrepresentation  may  be  subject  to 
penalties. 

Comments  on  these  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  725  17th  Street.  N.W., 
Washington,  DC  20503,  marked 
"Attention  Desk  Officer  for  Department 
of  Defense,  Health  Affairs."  Copies 
should  be  sent  to  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs).  1200  Pentagon,  Washington, 
DC  20301-1200,  Attention:  Kathleen 
Larkin.  When  the  Department  of 
Defense  promulgates  the  Final  Rule,  the 
Department  will  respond  to  comments 
by  OMB  or  the  public  regarding  the 
information  collectior  provisions  of  the 
rule. 

The  is  a  proposed  rule.  Public 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  the 
major  issues  raised  by  public  comments 
will  be  included  with  issuance  of  the 
final  rule,  anticipated  approximately  60 
days  after  the  end  of  the  comment 
period. 

List  of  Subjects  in  32  CFR  Part  199 

Administrative  practice  and 
procedure.  Claims,  Fraud,  Health  care. 
Health  insurance,  individuals  with 
disabilities.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
proposed  to  be  amended  as  follows: 


PART  199— {AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  10  U.S.C  chapter 
55. 

2.  Section  199.9  is  proposed  to  be 
amended  by  adding  new  paragraph  (m) 
to  read  as  follows: 

1199.9    Administrative  remedlea  for  fraud, 
abuaa,  and  conflict  of  intaraat 


(m)  Government-wide  effect  of 
exclusion  or  suspension  from 
CHAMPUS.  As  provided  by  section 
2455  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Pub.  L.  103- 
355,  October  13, 1994,  and  Executive 
Order  12549,  "Debarment  and 
Suspension  from  Federal  Financial  and 
Nonfinandal  Assistance  Programs," 
February  18,  1986.  any  health  care 
provider  excluded  or  suspended  from 
CHAMPUS  under  this  section  shall,  as 
a  general  rule,  also  be  debarred, 
suspended,  or  otherwise  excluded  from 
all  other  programs  and  activities 
involving  Federal  financial  assistance. 
Among  the  other  programs  for  which 
this  debarment,  suspension,  or 
exclusion  shall  operate  are  the  Medicare 
and  Medicaid  programs.  This 
debarment,  suspension,  or  termination 
requirement  is  subject  to  limited 
exceptions  in  the  regulations  governing 
the  respective  Federal  programs 
affected. 

Note:  Other  regulatioos  related  to  this 
government-wide  exclusion  or  suspension 
authority  are  32  CFR  part  25  and  45  CFR  part 
76. 

3.  Section  199.14  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  (a)(1)  introductory  text,  and 
paragraphs  (a)(l)(i)(C)(e)(jV),  (a)(l)(ii)(C) 
[2],  {3).  [4]  and  (10)  first  sentence, 
(a)(l)(ii)(D)(4),  redesignating  {jaragraphs 
(a)(l)(ii)(D)(5)  through  (a)(l)(ii)(D)(fl)  as 
(a)(l)(ii)(D)(6)  through  (a)(l)(ii)(D)(9), 
revising  (a)(l)(iii)(a)(5),  (a)(l)(iii)(B). 
(a)(l)(iii)(D)  (1),  [2]  and  (5). 
(a)(l)(iii)(E)(l)(i)  (A)  and  (fl), 
(a)(l)(iii)(E)(l)(yil  (A)  and  (B), 
(a)(l)(iii)(G)(J)  introductory  text, 
(d)(3)(iv).  and  (h)  introductory  text,  and 
by  adding  new  paragraphs 
(a)(l)(ii)(D)(5).  (a)(l)(iii)(E)(J)  [i],  (//), 
(Hi),  (iv),  and  (v),  and  (h)(l)(iii)(D).  to 
read  as  follows: 

f  199.14    Provider  ratmburaefnent 
mottiods. 


(a)*  •  • 

(1)  CHAMPUS  Diagnosis  Related 
Group  (DRG)-based  payment  system. 
Under  the  CHAMPUS  DRG-based 
payment  system,  payment  for  the 
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operating  costs  of  inpadent  hospital 
service  furnished  by  hospitals  subject  to 
the  system  is  made  on  the  basis  of 
prospectively-determined  rates  and 
applies  on  a  per  discharge  basis  using 
DRGs.*  •  • 

(i)*  •  • 
(C)'  •  • 

(«)••• 

(iv)  Payment  to  a  hospital  transferring 
an  inpatient  to  another  hospital.  If  a 
hospital  subject  to  the  CHAMPUS  DRG- 
based  payment  system  transfers  an 
inpatient  to  another  such  hospital,  the 
transferring  hospital  shall  be  paid  a  per 
diem  rate  (except  that  in  neonatal  cases, 
other  than  normal  newborns,  the 
hospital  will  be  paid  at  125  percent  of 
that  per  diem  rate),  as  determined  under 
instructions  issued  by  TSO,  for  each  day 
of  the  patient's  stay  in  that  hospital,  not 
to  exceed  the  DRG-based  payment  that 
would  have  been  paid  if  the  patient  had 
been  discharged  to  another  setting.  For 
admissions  occurring  on  or  after 
October  1, 1995,  the  transferring 
hospital  shall  be  paid  twice  the  per 
diem  rate  for  the  first  day  of  any  transfer 
stay,  and  the  per  diem  amount  for  each 
subsequent  day  up  to  the  limit 
described  in  this  paragraph. 

(ii)*  •  • 
(O*  •  •    . 

(2)  All  services  related  to  solid  organ 
acquisition  for  CHAMPUS  covered 
transplants  by  CHAMPUS-authorized 
transplantation  centera. 

(3)  All  services  related  to  heart  and 
liver  transplantation  for  admissions 
prior  to  0«^ber  1, 1998,  which  would 
otherwise  be  paid  under  DRG  103  and 
480,  respectively. 

(4)  All  services  related  to  CHAMPUS 
covered  solid  organ  transplantations  for 
which  there  is  no  DRG  assignment 

(10)  For  admissions  occurring  on  or 
after  October  1 ,  1990,  and  before 
October  1,  1994,  and  for  discharges 
occ\irring  on  or  after  October  1, 1997, 
the  costs  of  blood  clotting  fectdr  for 
hemophilia  patients.  *  *  * 

(D)*  •  • 

(4)  Long-term  hospitals.  A  long-term 
hospital  which  is  exempt  from  the 
Medicare  prospective  payment  system  is 
also  exempt  from  the  CHAMPUS  DRG- 
based  payment  system.  In  order  for  a 
long-term  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system,  it  must  meet  the  same 
criteria  (as  determined  by  the  Director, 
TSO,  or  a  designee)  as  required  for 
exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §  412.23  of  tiUe  42  CFR. 


(5)  Hospitals  within  hospitals.  A 
hospital  within  a  hospital  which  is 
exempt  from  the  Medicare  prospective 
payment  system  is  also  exempt  from  the 
CHAMPUS  DRG-based  payment  system. 
In  order  for  a  hospital  within  a  hospital 
which  does  not  participate  in  Medicare 
to  be  exempt  from  the  CHAMPUS  DRG- 
based  payment  system,  it  must  meet  the 
same  criteria  (as  determined  by  the 
Director,  TSO,  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
Prospective  Payment  System  as 
contained  in  §412.22  and  the  criteria  for 
one  or  more  of  the  excluded  hospital 
classifications  described  in  §  412.23  of 
Title  42  CFR. 


(ui)«  •  • 

(A)*  •  * 

(J)  Indirect  medical  education 
standardization.  The  charges  shall  be 
standardized  for  the  cost  efliects  of 
indirect  medical  educational  fectore.  If 
the  Medicare  adjustment  factor  was 
used  in  calculating  a  teaching  hospital's 
indirect  medical  education  adjustment 
factor,  the  Medicare  factor  shsdl  be  used 
when  standardizing  the  charges. 

(B)  Empty  and  low-volume  DRGs.  For 
any  DRG  with  less  than  ten  (10) 
occurrences  in  the  CHAMPUS  database, 
the  Director,  TSO,  or  designee,  has  the 
authority  to  consider  alternative 
methods  for  estimating  CHAMPUS 
weights  in  these  low-volume  DRG 
categories. 

(D)*  •  • 

(1)  Differentiate  large  urban'and  other 
area  charges.  All  charges  in  the  database 
shall  be  sorted  into  large  urban  and 
other  area  groups  (using  the  same 
definitions  for  these  categories  used  in 
the  Medicare  proEram). 

(2)  Indirect  medical  education 
standardization.  The  charges  shall  be 
standardized  for  the  cost  effects  of 
indirect  medical  education  fiacton.  If  the 
Medicare  adjustment  factor  was  used  in 
calculating  a  teaching  hospital's  indirect 
medical  education  adjustment  factor, 
the  Medicare  factor  shall  be  used  when 
standardizing  the  charges. 

•        •         •         *         * 

(5)  Preliminary  base  year 
standardized  amount.  A  preliminary 
base  year  standardized  amount  shall  be 
calcidated  by  summing  all  costs  in  the 
database  applicable  to  the  large  urban  or 
other  area  group  and  dividing  by  the 
total  number  of  discharges  in  the 
respective  group. 

(E)«  •  • 
(!)•'• 
(i)  •  '  • 


(A)  Short-stay  outliers.  Any  discharge 
with  a  length-of-stay  (LOS)  less  than 
1.94  standard  deviations  from  the  DRG's 
arithmetic  LOS  shall  be  classified  as  a 
short-stay  outlier.  Short-stay  outiiera 
s^l  be  reimbursed  at  200  percent  of 
the  per  diem  rate  for  the  DRG  for  each 
covered  day  of  the  hospital  stay,  not  to 
exceed  the  DRG  amount  The  per  diem 
rate  shall  equal  the  DRG  amount 
divided  by  the  arithmetic  mean  length- 
of  stay  for  the  DRG. 

(B)  Long-stay  outliers.  Any  discharge 
(except  for  neonatal  services  and 
services  in  children's  hospitals)  which 
has  a  length-of-stay  (LOS)  exceeding  a 
threshold  established  in  accordance 
with  the  criteria  used  for  the  Medicare 
Prospective  Payment  System  as 
contained  in  42  CFR  412.82  shall  be 
classified  as  a  long-stay  outlier.  Any 
discharge  for  neonatal  services  or  for 
services  in  a  children's  hospital  which 
has  a  LOS  exceeding  the  lesser  of  1.94 
standard  deviations  or  17  days  from  the 
DRG's  arithmetic  mean  LOS  also  shall 
be  classified  as  a  long-stay  outlier.  Long- 
stay  outiiers  shall  be  reimbursed  the 
DRG-based  amoimt  plus  a  percentage  (as 
established  for  the  Medicare  Prospective 
Payment  System)  of  the  per  diem  rate 
for  the  DRG  for  each  covered  day  of  care 
beyond  the  long-stay  outiier  threshold. 
The  per  diem  rate  shall  equal  the  DRG 
amoimt  divided  by  the  arithmetic  mean 
LOS  for  the  DRG.  For  admissions  on  or 
after  October  1, 1997,  the  long  stay 
outlier  has  been  eliminated  for  all  cases 
except  children's  hospitals  and 
neonates.  For  admissions  on  or  after 
October  1, 1998,  the  long  stay  outlier 
has  been  eliminated  for  children's 
hospitals  and  neonates. 

(ii)*  •  • 

(A)  Cost  outliers  except  those  in 
children's  hospitals  or  for  neonatal 
services.  Any  discharge  which  has 
standardized  costs  that  exceed  a 
threshold  established  in  accordance 
with  the  criteria  used  for  the  Medicare 
Prospective  Payment  System  as 
contained  in  42  CFR  412.84  shall 
qualify  as  a  cost  outlier.  The 
standardized  costs  shall  be  calculated 
by  multiplying  the  total  charges  by  the 
fector  described  in 
§  199.14(a)(l)(iii)(D)(4)  and  adjusting 
this  amount  for  indirect  medical 
education  costs.  Cost  outliers  shall  be 
reimbursed  the  DRG-based  amount  plus 
a  percentage  (as  established  for  the 
Medicare  Prospective  Payment  System) 
of  all  costs  exceeding  the  threshold. 
Effective  with  admissions  ocouring  on 
or  after  October  1,  1997,  the 
standardized  costs  are  no  longer 
adjusted  fat  indirect  medical  educatioD 
costs. 
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(B)  Cost  outliers  in  children's 
hospitals  and  for  neonatal  services.  Any 
dischai^  for  services  in  a  children's 
hospital  or  for  neonatal  services  which 
has  standardized  costs  that  exceed  a 
threshold  of  the  greater  of  two  times  the 
DRG-based  amount  or  $13,800  shall 
qualify  as  a  cost  ouUier.  The 
standardized  costs  shall  be  calculated 
by  multiplying  the  total  charges  by  the 
factor  described  in 
§  199.14(a)(l)(iii)(D)(4)  (adjusted  to 
include  average  capital  and  direct 
medical  education  costs)  and  adjusting 
this  amount  for  indirect  medical 
education  costs.  Cost  outliers  for 
services  in  children's  hospitals  and  for 
neonatal  services  shall  be  reimbursed 
the  DRG-based  amount  plus  a 
percentage  (as  established  for  the 
Medicare  Prospective  Payment  System) 
of  all  costs  exceeding  the  threshold. 
Effective  with  admissions  occurring  on 
or  after  October  1 ,  1998.  the  cost  outlier 
thresholds  for  children's  hospitals  and 
neonatal  services  are  the  same  as  other 
hospitals  and  the  standardized  costs  are 
no  longer  adjusted  for  indirect  medical 
education  costs. 
•        •        •        •        • 

(5)«   •   • 

(j)  The  indirect  medical  education 
adjustment  factor  is  calculated  for  all 
hospitals  which  have  teaching  programs 
approved  under  the  Medicare 
regulation.  The  factor  is  based  on  the 
number  of  interns,  residents  and  beds  in 
the  hospital.  Each  DRG-based  payment 
is  increased  by  this  factor  for  that 
hospital.  The  factors  are  updated  yearly 
based  on  data  submitted  by  hospitals  on 
the  annual  request  for  payment  of 
capital  and  direct  medicaJ  education 
costs. 

(/j)  To  ensure  the  indirect  medical 
education  factors  are  as  current  as 
possible,  the  Medicare  adjustment  factor 
will  be  used  for  any  hospital  for  which 
a  CHAMPUS-specific  factor  has  not 
been  calcidated  based  on  the  hospital's 
request  for  payment  of  capital  and  direct 
medical  education  costs.  The  factors 
will  be  updated  using  the  Medicare 
amounts  as  of  October  1  of  each  year; 
the  same  time  the  ORG  rates  and 
weights  are  updated.  Any  hospital 
which  has  not  submitted  a  capital  and 
direct  medical  education  payment 
request  to  CHAMPUS  since  the  previous 
October  1.  will  be  assigned  the  most 
recent  Medicare  adjustment  factor. 

(iii)  For  hospitals  which  have  indirect 
medical  education  factors  for 
CHAMPUS  but  are  not  subject  to  the 
Medicare  prospective  payment  system, 
the  indirect  medical  education 
adjustment  factor  will  be  eliminated  if 
a  CHAMPUS-specific  factor  cannot  be 


calculated  based  on  a  current  request 
from  the  hospital  for  payment  of  capital 
and  direct  medical  education  costs.  The 
factor  will  be  eliminated  as  of  October 
1  if  no  capital  and  direct  medical 
education  payment  request  has  been 
received  since  the  previous  October  1. 

(iv)  For  children's  hospitals  which 
have  indirect  medical  education  factors 
for  CHAMPUS.  the  factor  will  be 
eliminated  as  of  October  1  of  each  year 
if  during  the  past  year,  the  hospital  did 
not  provide  the  contractor  with  updated 
information  on  the  number  of  interns, 
residents  and  beds.  Since  amounts  for 
capital  and  direct  medical  education  are 
included  in  the  national  children's 
hospital  differential,  children's 
hospitals  are  not  required  to  submit 
capital  and  direct  medical  education 
payment  requests.  Because  of  this,  the 
contractor  is  not  able  to  update  the 
CHAMPUS-specific  factor  unless 
requested  by  the  children's  hospital. 

(v)  In  any  case  where  a  hospital 
submits  a  capital  and  direct  medical 
education  payment  request  after  the 
Medicare  factor  has  been  implemented 
(or  the  factor  has  been  eliminated  for 
hospitals  not  subject  to  the  Medicare 
prospective  payment  system,  including 
children's  hospitals),  the  CHAMPUS 
specific  factor  will  become  effective  in 
accordance  with  existing  requirements. 
In  no  case  will  the  CHMPUS-specific 
factor  be  effective  retroactively. 
•        •        •        •        • 

(G)*  •  • 

(3)  Information  necessary  for  payment 
of  capital  and  direct  medical  education 
costs.  All  hospitals  subject  to  the 
CHAMPUS  DRG-based  payment  system, 
except  for  children's  hospitals,  may  be 
reimbursed  for  allowed  capital  and 
direct  medical  education  cojts  by 
submitting  a  request  to  the  CHAMPUS 
contractor.  Such  request  shall  be  filed 
with  CHAMPUS  on  or  before  the  last 
day  of  the  fifth  month  following  the 
close  of  the  hospitals'  cost  reporting 
period,  and  shall  cover  the  one-year 
period  corresponding  to  the  hospital's 
Medicare  cost-reporting  period.  The  first 
such  request  may  cover  a  period  of  less 
than  a  full  year — from  the  effective  date 
of  the  CHAMPUS  DRG-based  payment 
system  to  the  end  of  the  hospital's 
Medicare  cost-reporting  period.  All 
costs  reported  to  the  CHAMPUS 
contractor  must  correspond  to  the  costs 
reported  on  the  hospital's  Medicare  cost 
report  An  extension  of  the  due  date  for 
filing  the  request  may  only  be  granted 
if  an  extension  has  been  granted  by 
HCFA  due  to  a  provider's  operations 
being  significantly  adversely  affected 
due  to  extraordinary  circumstances  over 
which  the  provider  has  no  control,  such 


as  flood  or  fire.  (If  these  costs  change  as 
a  result  of  a  subsequent  audit  by 
Medicare,  the  revised  costs  are  to  be 
reported  to  the  hospital's  CHAMPUS 
contractor  within  30  days  of  the  date  the 
hospital  is  notified  of  the  change.)  The 
request  must  be  signed  by  the  hospital 
official  responsible  for  verifying  the 
amounts  and  shall  contain  the  following 
information. 


(d)-  •  • 

(3)*   •   • 

(iv)  Step  4:  standard  payment  amount 
per  group.  The  standard  payment 
amount  per  group  will  be  the  volume 
weighted  median  per  procedure  cost  for 
the  procedures  in  that  group.  For  cases 
in  which  the  standard  payment  amoimt 
per  group  exceeds  the  CHAMPUS- 
determined  inpatient  allowable  amount, 
the  Director,  TSO,  or  his  designee,  may 
make  adjustments. 

•  •        •        •        • 

(h)  Reimbursement  of  individual 
health  care  professionals  and  other  non- 
institutional,  non-professional 
providers.  The  CHAMPUS-determined 
reasonable  charge  (the  amount  allowed 
by  CHAMPUS)  for  the  service  of  an 
individual  health  care  professional  or 
other  non- institutional,  non- 
professional provider  (even  if  employed 
by  or  under  contract  to  an  institutional 
provider)  shall  be  determined  by  one  of 
the  following  methodologies,  that  is, 
whichever  is  in  effect  in  the  specific 
geographic  location  at  the  time  covered 
services  and  supplies  are  provided  to  a 
CHAMPUS  beneficiary. 

(D*   *   * 

(ill)*  •  • 

(D)  Special  rule  for  cases  in  which  the 
national  CMACis  less  than  the 
Medicare  rate.  In  any  case  in  which  the 
national  CMAC  calculated  in 
accordance  with  paragraphs  (h)(1)  (i) 
through  (iii)  of  this  section  is  less  than 
the  Medicare  rate,  the  Director,  TSO. 
may  determine  that  the  use  of  the 
Medicare  Economic  Index  under 
paragraph  (hKl)(iii)(B)  of  this  section 
will  result  in  a  CMAC  rate  below  the 
level  necessary  to  assure  that 
beneficiaries  will  retain  adequate  access 
to  health  care  services.  Upon  making 
such  a  determination,  the  Director,  TSO. 
may  increase  the  national  CMAC  to  a 
level  not  greater  than  the  Medicare  rate. 

*  •        •        •        • 

4.  Section  199.15  is  proposed  to  be 
amended  by  revising  paragraphs 
(b)(4)(iii)(B),  (c)(2).  (d)(2)(iii)  and  (eK3} 
(i)  and  (ii),  to  read  as  follows: 


S  199.15    Quality  and  utHlzMion 
revtow  organization  program. 
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(b)-  •  • 

(4)*   •   • 

(iu)*  •  • 

(B)  In  a  case  described  in  paragraph. 
(bH4HiiiNA)  of  this  section, 
reimbursement  will  be  reduced,  unless 
such  reduction  is  waived  based  on 
special  circumstances.  The  amount  of 
this  reduction  shall  be  at  least  ten 
percent  of  the  amoimt  othenvisa 
allowable  for  services  for  which 
preauthorization  (including 
preauthorization  for  continued  stays  in 
connection  with  concurrent  lefview 
requirements)  approval  should  have 
been  obtained,  but  was  not  obtained. 


(c)*  •  • 

(2)  The  physician  acknowledgment 
required  for  Medicare  under  42  CFR 
412.46  is  also  required  for  CHAMPUS  as 
a  condidon  for  pajrment  and  may  be 
satisfied  by  the  same  statement  as 
required  for  Medicare,  with  substitution 
or  addition  of  "CHAMPUS"  when  the 
word  "Medicare"  is  used. 

•  •       •        •        • 

(d)-  •  • 
(2)-   •   • 

(ill)  Review  for  physician's 
acknowledgment  of  annual  receipt  of 
the  penalty  statement  as  contained  in 
the  Medicare  regulation  at  4z1CFR 
412.46. 

•  •        •        •        • 

(e)'  •  • 

(3)»  •  • 

(i)  If  the  diagnostic  and  procedural 
information  in  the  patient's  medical 
record  is  found  to  be  inconsistent  with 
the  hospital's  coding  or  DRG 
assignment,  the  hospital's  coding  on  the 
CHAMPUS  claim  will  be  appropriately 
changed  and  payments  recalculated  on 
the  basis  of  the  appropriate  DRG 
assignment. 

(ii)  If  the  information  stipulated  under 
paragraph  (d)(2)  of  this  sectioQ  is  found 
not  to  be  cbrrect,  the  PRO  will  change 
the  coding  and  assign  the  appropriate 
DRG  on  the  basis  of  the  changed  coding. 

•  •        •        •        • 

Dated:  November  7, 1997. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  97-29975  Filed  11-13-97;  8:45  am] 
awjjMO  COOK  aooo  o«  m 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Parts  60  and  63 
[FRL-«921-1I 

Haiardous  Waste  Cofflbuators;- 
Contlmjoua  Emiaaions  Monltorlftg 
Syatama;  Propoaad  Ruta—Notlea  of 
DataAvaiW>ility 

AQBICY:  Environmental  Protection 

Agency  (EPA), 

action:  Notice  of  data  availability. 

MIMMARY:  This  announcement  ia  a 
notice  of  advanced  availability  of  a  test 
report  pertaining  to  the  proposed 
requirement  for  Patticulats  Matter  (PM) 
Continuous  Enuasions  Monitoring 
Systems  (CEMS)  for  hazardous  waste 
combustors:  "Draft  Particulate  Matter 
Continuous  Emissions  Monitoring 
Systems  Demonstration",  dated  October 
1997.  The  report  documents  PM  GEMS 
demonstration  tests  conducted  between 
September  1996  and  May  1997  at  the 
Dtd^ont.  Inc.  Bxprnimental  Station  On- 
Site  Indnerator.  in  Wilmington. 
Delaware.  Included  in  the  report  are  the 
testing  scheme,  raw  data,  and 
discussion  of  residts.  Appendices  to  the 
report  include:  Method  51 — 
Determioation  of  Low  Level  Particulate 
Matter  Emissions  from  Stationary 
Sources;  Revised  Draft  Performance 
Specification  11 — Specifications  and 
Test  Procedures  for  PM  GEMS  in 
Stationary  Sources;  and  Appendix  F  to 
40  CFR  Part  60.  Quality  Assurance 
Requirements  for  PM  GEMS  used  for 
Compliance  Determination. 
FOR  FURTHER  MFORMATKM  CONTACT:  To 
obtain  the  October  1997,  Draft  PM 
GEMS  Demonstration  test  report,  call 
the  RCRA  Hotline  at  1-800-424-9346  or 
TDD  1-800-553-7672  (hearing 
impaired).  Callers  within  the 
Washington  Metropolitan  Area  must 
dial  703-412-9810  or  TDD  703-412- 
3323  (hearing  impaued).  The  RCRA 
Hotline  is  open  Monday-Friday,  9:00 
a.m.  to  6:00  p.m.,  Eastern  Time. 
SUPPLEMENTARY  INFORMATION:  On  April 

19. 1996,  EPA  proposed  the  Revised 
Standards  for  Hazardous  Waste 
Combustors  (i.e..  incinerators,  cement 
and  lightweight  aggregate  kilns  that 
bum  hazardous  waste).  The  revised 
standards  would  limit  emissions  of  PM 
at  these  facilities  and  address  the 
application  of  PM  GEMS  for  compliance 
monitoring.  See  61  FR  17358.  On  March 

21. 1997,  EPA  published  a  Notice  of 
Data  Availability  (NODA)  that  further 
examined  the  issues  concerning  PM 
GEMS  as  compliance  instruments.  See 
62  FR  13776.  EPA  published  an 


additional  NODA  on  May  2. 1W7,  to 
inform  the  public  of:  (1)  Significant 
changes  the  Agency  is  considering  on 
aspects  of  the  proposal  based  on  public 
comments  and  new  information;  and  (2) 
the  Agencjr's  own  re-evaluation  of 
MACT  standard-setting  approaches 
based  on  new  data  and  public 
comments. 

The  proposed  rule  would  reqidre  that 
PM  GEMS  be  used  to  document 
compliance  with  the  proposed  PM 
standards.  To  be  effective  for 
compliance  monitoring,  the  Agency 
determined  that  commercially  avaUable 
PM  GEMS  must  meet  certain 
performance  specifications.  The  results 
of  the  demonstzation  tests  assist  in  the 
development  of  these  PM  GEMS 
performance  specifications. 

EPA  plans  to  follow  today's  NODA 
with  a  second  NODA  which  will  discuss 
issues  pertaining  to  the  demonstration 
test  report  and  PM  CEMS 
implementation  consideratimis.  The 
second  NODA  will  provide  the 
opportunity  to  comment  on  the  report 
and  the  issues. 

Dated:  November  5, 1997. 
David  Bwurd. 

Acting  Director,  Office  of  Solid  Waste. 
(FR  Doc.  97-30019  FUed  ll-13-«7: 8:45  am) 

ICOMI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Doclnl  Na  96-184;  MM  OoGlwl  Na  99- 
260;  FCC97-37q 

Insida  Wiring 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking  which 
addresses  rules  and  policies  concerning 
cable  inside  wiring.  The  Report  and 
Order  segment  of  this  decision  may  be 
found  elsewhere  in  this  issue  of  the 
Federal  Register.  The  Second  Further 
Notice  of  Proposed  Rulemaking 
["Second  Further  Notice")  segment 
seeks  comment  on  proposed 
amendments  to  the  Commission's 
regulations  relating  to  exclusive  service 
contracts,  application  of  cable  inside 
wiring  rules  to  all  multichannel  video 
programming  distributors  ("MVPDs"), 
signal  leakage  reporting  requirements, 
and  simultaneous  use  of  home  run 
wiring.  This  action  was  necessary 
because  exclusive  service  contracts  and 
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access  to  home  run  wiring  are 
significant  competitive  issues  in 
multiple  dwelling  unit  buildings 
("MDU«")-  In  addition,  this  action  was 
necessary  in  order  to  ensure  that  all 
MVPDs  are  treated  equitably  under  our 
inside  wiring  rules.  The  intended  effect 
of  this  action  is  to  expand  opportunities 
for  new  entrants  seeldng  to  compete  in 
distributing  video  programming  and  to 
ensure  that  the  Commission's  inside 
wiring  rules  remain  pro-competitive. 
DATES:  Comments  must  be  submitted  on 
or  before  December  23, 1997  and  reply 
comments  must  be  submitted  on  or 
before  January  22.  1998. 
ADDRESSES:  Comments  and  reply 
comments  should  be  sent  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW. 
Washington,  CKZ  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Room  239,  Federal 
Communications  Commission,  1919  M 
Street  NW,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Chessen,  Cable  Services  Bureau.  (202) 
418-7200. 

SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  synopsis  of  the  Second 
Further  Notice  segment  of  the 
Commission's  Report  and  Order  and 
Second  Further  Notice  of  Proposed 
Rulemaking  in  CS  Docket  No.  95-184 
and  MM  Docket  No.  92-260.  FCC  No. 
97-376,  adopted  October  9. 1997  and 
released  October  17. 1997.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  fRoom  239).  1919  M  Street,  NW, 
Washington.  EXD  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services.  Inc.  (202)  857-3800  (phone). 
(202)  857-3805  (fax),  1231  20th  Street. 
NW.  Washington.  DC  20036. 

Synopsis 

L  Introduction 

1.  The  Second  Further  Notice 
addresses  issues  raised  in  the  Notice  of 
Proposed  Rulemaking  in  CS  Docket  No. 
95-184.  61  FR  3657  (February  1,  1996) 
("Inside  Wiring  Notice"),  the  Order  On 
Reconsideration  and  Further  Notice  of 
Proposed  Rulemaking  in  MM  Docket 
No.  92-260.  61  FR  6131  (February  16, 
1996)  and  61  FR  6210  (February  16. 
1996)  ("Cable  Home  Wiring  Further 
Notice"),  and  the  Further  Notice  of 
Proposed  Rulemaking  in  CS  Docket  No. 
95-184  and  MM  Docket  No.  92-260.  62 
FR  46453  (September  3. 1997)  ("Inside 
Wiring  Further  Notice")  regarding 
potential  changes  in  our  telephone  and 


cable  inside  wiring  rules  in  light  of  the 
evolving  telecommunications 
marketplace. 

n.  Second  Further  Notice  of  Proposed 
Rulemaking 

A.  Exclusive  Service  Contracts 

2.  We  believe  that  exclusive  service 
contracts  between  MDU  owners  and 
MVPDs  can  be  pro-competitive  or  anti- 
competitive, depending  upon  the 
circimistances  involved.  "The  term 
"MDU  owner"  (sometime  referred  to  as 
the  "premises  owner")  as  used  herein 
includes  whatever  entity  owns  or 
controls  the  common  areas  of  an 
apartment  building,  condominium  or 
cooperative.  Some  alternative  providers 
have  commented  that  in  order  to  initiate 
service  in  an  MDU.  they  must  be  able  to 
use  exclusive  contracts  to  ensure  their 
ability  to  recover  investment  costs. 
Other  alternative  providers  have  argued 
that  the  Commission  should  limit  the 
ability  of  incumbent  cable  operators  to 
enter  into  exclusive  contracts  with  MDU 
owners. 

3.  We  seek  comment  on  whether  the 
Commission  should  adopt  a  "cap"  on 
the  length  of  exclusive  contracts  for  all 
MVPDs  that  would  limit  the 
enforceability  of  exclusive  contracts  to 
the  amount  of  time  reasonably  necessary 
for  an  MVPD  to  recover  its  specific 
capital  costs  of  providing  service  to  that 
MDU.  including,  but  not  limited  to,  the 
installation  of  inside  wiring,  headend 
equipment  and  other  start-up  costs. 
Commenters  have  suggested  exclusivity 
periods  such  as  five  to  six  years,  seven 
years  and  seven  to  ten  years  as 
reasonable.  We  seek  conmient  on  what 
would  be  a  reasonable  period  of  time  for 
a  provider  to  recoup  its  specific 
investment  costs  in  an  Nfl3U,  We  seek 
comment  on  an  approach  under  which 

a  presumption  that  all  existing  and 
futiire  exclusivity  provisions  would  be 
enforceable  for  a  maximimi  term  of 
seven  years,  except  for  exceptional  cases 
in  which  the  MVPD  could  demonstrate 
that  it  has  not  had  a  reasonable 
opportunity  to  recover  its  specific 
investment  costs.  For  instance,  the 
exclusivity  of  a  "perpetual"  exclusive 
contract  entered  into  in  1983  would  no 
longer  be  enforceable;  however,  if  the 
service  provider  completed  a  substantial 
rebuild  of  its  plant  in  1996,  the  provider 
may  be  able  to  show  that  it  has  not  had 
a  reasonable  opportunity  to  recover  its 
investment  costs  notwithstanding  the 
fact  that  the  exclusive  contract  was 
entered  into  more  than  seven  years  ago. 
Similarly,  a  provider  may  be  able  to 
show  that  it  has  not  had  an  opportunity 
to  recover  its  costs  where  it  provided 
discounted  service  in  the  early  years  of 


an  exclusive  contract  with  the 
expectation  of  making  its  returns  in  later 
years.  We  inquire  whether  there  should 
be  different  treatment  accorded  existing 
contracts  and  future  contracts.  We  also 
seek  conmient  on  the  appropriate  forum 
for  such  a  showing  and  whether  the 
enforceability  of  an  exclusivity 
provision  should  be  extended  only  for 
the  time  period  reasonably  necessary  for 
the  provider  to  recover  its  costs. 

4.  If  a  "cap"  is  adopted,  we  seek 
comment  on  whether  service  providers 
would  generally  be  able  to  structure 
their  business  arrangements  so  as  to 
recover  their  capital  costs  within  that 
time  limit.  After  a  video  service 
provider  has  had  an  opportimity  to 
recover  its  costs  under  an  exclusive 
contract  on  a  particular  property,  we 
seek  comment  on  whether  we  should 
prohibit  future  exclusive  contracts 
between  the  video  service  provider  and 
the  property  owner,  unless  the  service 
provider  can  demonstrate  that  the 
exclusive  contract  is  necessary  to 
recoup  a  substantial  new  investment  in 
the  property.  We  also  inquire  whether 
MDU  owners  should  be  afforded  an 
opportunity  to  terminate  the  exclusive 
contract  and  retain  the  inside  wiring,  in 
exchange  for  a  payment  to  the  provider 
compensating  it  for  unrecovered 
investment  costs.  We  seek  to  determine 
what  circumstances  allow  MDU  owners 
and  tenants  to  receive  the  benefits  of 
technologital  improvements  most 
expeditiously,  while  at  the  same  time 
enhancing  competition  among  MVPDs. 

5.  In  the  alternative,  we  seek  conunent 
on  whether  the  Commission  should 
only  limit  exclusive  contracts  where  the 
MVPD  involved  possesses  market 
power.  The  Supreme  Court  has  noted: 
"Exclusive  dealing  is  an  unreasonable 
restraint  on  trade  only  when  a 
significant  fraction  of  buyers  or  sellers 
are  frozen  out  of  a  market  by  the 
exclusive  deal."  Jefferson  Parish  Hosp. 
Dist.  No.  2  V.  Hyde,  466  U.S.  2.  45 
(1984).  citing  Standard  Oil  v.  United 
States.  337  U.S.  293  (1949).  We  seek 
comment  on  circumstances 
encompassing  the  video  distribution 
market  and  whether  the  Commission 
can  and  should  restrict  or  prohibit 
MVPDs  with  market  power  from 
entering  into  or  enforcing  exclusive 
service  contracts.  In  particular,  we  seek 
comment  on  how  to  define  "market 
power"  for  these  purposes,  as  well  as 
how  to  define  the  relevant  geographic 
market. 

6.  We  are  concerned  about  the 
administrative  practicability  of  making 
market  power  determinations  on  a 
widespread,  case-by-case  basis  and  seek 
comment  on  whether  we  should 
establish  any  presumptions  in  this 
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regard.  We  seek  comment  on  whether 
our  decision  not  to  preempt  state 
mandatory  access  statutes  effectively 
means  that  non-cable  MVPDs  cannot 
enforce  exclusive  agreements  in  those 
states,  even  where  such  agreements  may 
be  pro-competitive.  We  also  seek 
comment  on  any  other  issues  relevant  to 
the  analysis  of  market  power  and 
exclusive  contracts  in  the  context  of  this 
proceeding. 

7.  In  addition,  we  seek  comment  on 
whether  the  Commission  can  and 
should  take  any  specific  actions 
regarding  so-called  "perpetual" 
exclusive  contracts  (i.e.,  those  running 
for  the  term  of  a  cable  franchise  and  any 
extensions  thereof).  For  instance,  under 
the  market  power  approach,  we  seek 
comment  on  whether  the  Commission 
should  adopt  a  presumption  that  the 
MVPDs  involved  possessed  market 
power  when  such  contracts  were 
executed.  Under  the  seven-year  "cap" 
approach,  we  seek  comment  on  whether 
"perpetual"  exclusive  contracts  would 
simply  fall  within  the  general  rule 
limiting  the  enforceability  of  exclusive 
contracts  to  seven  years  from  execution 
imless  the  MVPD  can  demonstrate  that 
it  has  not  had  a  reasonable  opportunity 
to  recover  its  specific  capital  costs. 

8.  Under  one  proposal  property 
owners  that  have  committed  to  long- 
term  perpetual  exclusive  contracts 
would  have  a  window  of  180  days  to 
take  a  "fresh  look"  at  the  marketplace  to 
renegotiate  or  terminate  those  contracts 
without  liability  in  order  to  avail 
themselves  of  a  competitive  alternative 
service  provider.  We  seek  comment  on 
whether  we  can  and  should  adopt  a 
"fresh  look"  for  "perpetual"  exclusive 
contracts.  In  addition,  we  seek  comment 
on  several  implementation  issues:  (1) 
whether  the  "fresh  look"  would  apply 
only  to  "perpetual"  exclusive  contracts 
and.  if  so.  bow  such  contracts 
reasonably  can  be  distinguished  from 
other  long-term  exclusive  contracts;  (2) 
the  scope  of  the  "fresh  look"  and  how 
the  "frmh  look"  period  would  be 
triggered  to  ensiue  a  viable  choice  exists 
(e.g..  whether  the  "fresh  look"  be 
applied  on  an  MDU-by-MDU  basis  upon 
the  request  of  a  private  cable  operator 
able  to  serve  the  MDU,  or  more 
generally  on  a  franchise-by-franchise 
basis  where  competitive  choices  exist  in 
the  franchise  area);  and  (3)  whether  the 
"fresh  look"  would  be  a  one-time 
opportunity  or  whether  there  could  be 
additional  "fi«sh  look"  windows  in 
light  of  the  development  of  new 
technology  and  the  entry  of  new  video 
service  providers. 

9.  If  we  were  to  adopt  a  "fresh  look" 
for  "perpetual"  exclusive  contracts,  we 
seek  comment  on  whether  we  should 


open  a  180-day  "fresh  look"  window  for 
MDU  owners  upon  the  effective  date  of 
our  rules,  unless  the  "perpetual" 
exclusive  contract  was  entered  into  less 
than  seven  years  earlier,  in  which  case 
the  "fresh  look"  window  would  open 
for  that  MDU  at  the  end  of  the  seven- 
year  period.  We  also  seek  comment  on 
whether  the  MVPD  should  be  able  to 
apply  to  the  Commission  for  an 
extension  if  the  MVPD  can  demonstrate 
that  it  has  not  had  a  reasonable 
opportunity  to  recover  its  specific 
capital  costs  by  the  end  of  this  seven- 
year  {>eriod.  Further,  we  seek  comment 
on  whether,  if  an  MDU  owner  does  not 
enter  into  a  new  contract  during  its 
initial  "fresh  look"  period,  a  new  180- 
day  "fi^sh  look"  window  should  open 
at  the  expiration  of  each  subsequent 
franchise  period  until  the  MDU  owner 
opts  out  of  its  "perpetual"  exclusive 
contract.' We  seek  comment  on  whether 
this  framework  would  protect  MDU 
OMmers  who  do  not  have  a  competitive 
alternative  and  therefore  would  be 
prejudiced  by  a  one-time  "beah  look" 
window,  while  ensuring  that  the 
MVPDs  involved  have  a  reasonable 
opportunity  to  recover  their  costs. 

10.  We  also  seek  comment  on  our 
statutory  authority  to  adopt  the 
exclusive  contracts  proposals  discussed 
above.  We  also  seek  comment  on  any 
other  constitutional,  statutory  or 
common  law  implications  that  these 
proposals  raise. 

B.  Application  of  Cable  Inside  Wiring 
Rules  to  All  MVPDs 

11.  We  propose  to  apply  our  cable 
home  wiring  rules  for  single-unit 
installations  to  all  MVPDs  in  the  same 
manner  that  they  apply  to  cable 
operators.  We  believe  that  applying 
those  rules  to  all  MVPDs  would  promote 
competitive  "parity  and  fiocilitate  the 
ability  of  a  subscriber  whose  premises 
was  initially  wired  by  a  non-cable 
MVPD  to  change  providers.  We  seek 
comment  on  this  proposal  and  on  our 
authority  to  adopt  it. 

12.  We  also  propose  to  expand  to  all 
MVPDs  the  rule  we  are  adopting  herein 
regarding  cable  subscribers'  rights,  prior 
to  termination  of  service,  to  provide  and 
install  their  own  cable  home  wiring  and 
to  connect  additional  home  wiring  to 
the  wiring  installed  and  owned  by  the 
cable  operator.  We  believe  that  applying 
this  rule  to  all  MVPDs  will  promote  the 
same  consumer  benefits  as  in  the  cable 
context:  increased  competition  and 
consumer  choice,  lower  prices  and 
greater  technical  innovation.  We  seek 
comment  on  this  proposal,  and  in 
particular  on  the  Commission's 
authority  for  expanding  this  rule  to  all 
MVPDs. 


C.  Signal  Leakage  Reporting 
Requirements 

13.  Section  76.615  of  the 
Commission's  signal  leakage  rules 
requires  cable  operators  to  file  certain 
information  with  the  Commission  when 
operating  in  the  aeronautical  radio 
fiiequency  bands.  47  CFR  76.615.  In 
particular,  §  76.615(b)(7)  requires  cable 
operators  to  file  aimually  with  the 
Commission  the  results  of  their  signal 
leakage  tests  conducted  pursuant  to 
§  76.611.  47  CFR  76.611  and 
76.615(b)(7).  We  are  concerned  that  the 
reporting  requirements  of  §  76.615(b)(7) 
may  impose  undue  burdens  on  small 
broadband  service  providers,  including 
small  cable  operators.  We  seek  comment 
on  whether  certain  categories  of 
broadband  service  providers  should  be 
exempt  from  the  filing  requirements  of 
§  76.615(b)(7)  and,  if  so.  what  criteria 
the  Commission  should  use  in  defining 
those  providers.  We  would  not  propose 
to  exempt  any  broadband  service 
providers  from  the  testing  requirements 
of  §  76.615(b)(7).  but  simply  the 
requirement  to  report  the  results  of  such 
tests  to  the  Commission.  For  instance, 
we  seek  comment  on  whether  we 
should  exempt  small  broadband  service 
providers  from  the  filing  requirements 
of  §  76.615(b)(7)  based  on  an  existing 
definition  in  the  Commission's  rules,  a 
particular  number  of  subscribers  served, 
the  length  of  the  cable  plant  or  some 
other  criteria.  For  example,  we  have 
defined  a  small  cable  system  as  any 
system  that  serves  15,000  or  fewer 
subscribers  and  a  small  cable  company 
as  one  serving  a  total  of  400  .OQO  or 
fewer  subscribers  over  all  of  its  systems. 
Sixth  Report  and  Order  and  Eleventh 
Order  on  Reconsideration,  MM  Docket 
Nos.  92-266  and  93-215 
(Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992:  Rate 
Regulation).  60  FR  35854  Ouly  12, 
1995).  We  seek  comment  on  the  risks  to 
safety  of  life  communications  posed  by 
such  an  exemption.  We  also  seek 
comment  on  any  other  changes  in  this 
area  that  would  reduce  burdens,  yet 
meet  the  goals  of  protecting  against 
signal  leakage. 

D.  Simultaneous  Use  of  Home  Run 
Wiring 

14.  As  stated  above,  DIRECTV 
suggests  that  the  Commission  should 
establish  a  "virtual"  demarcation  point 
from  which  an  alternative  provider 
could  share  the  wiring  simultaneously 
with  the  cable  operator.  Other 
alternative  providers  endorse  this  view, 
if  it  is  technically  possible,  and  CEMA 
states  that  some  of  its  members  are 
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currently  developing  equipment  that 
will  allow  multiple  uses  of  a  single 
broadband  wire.  Cable  operators 
generally  oppose  DERECTV's  suggestion 
that  two  video  service  providers  may 
share  a  single  wire,  stating  that  the 
alternative  provider  would  have  to  use 
different  frequency  bands  to  avoid 
interference,  and.  while  theoretically 
possible,  most  systems  do  not  have 
sufficient  bandwidth  capacity  to  carry 
multiple  MVPDs.  DIRECTV 
acknowledges  that  only  service 
provides  that  use  difiinent  parts  of  the 
spectrum  technically  may  be  able  to 
share  a  single  wire. 

15.  We  believe  that  the  sharing  of  a 
single  wire  by  multiple  service 
providers  deserves  further  exploration. 
We  seek  comment  on  DIRECTVs 
proposal  that  we  require  competing 
broadband  service  providers  to  share  a 
single  home  run  wire  in  MDUs.  In 
particular,  we  seek  comment  on  the 
current  technical,  practical  and 
economic  feasibility  and  limitations  of 
sharing  of  home  run  %viring.  We  also 
seek  comment  on  our  legal  authority  to 
impose  such  a  requirement  and  whether 
such  a  requirement  would  constitute  an 
impermissible  taking  of  private  property 
under  the  Fifth  Amendment 

m.  Initial  Regnlatoiy  FlexibUity  Act 
Aaalyaia 

16.  As  reqiiired  by  section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603, 
("RFA"),  the  Commission  has  prepared 
an  Initial  Regulatory  Flexibility 
Analysis  ("IRFA")  of  the  expected 
significant  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  this 
Second  Further  Notice.  Written  public 
comments  are  requested  on  the  IRFA. 
These  comments  must  be  filed  in 
accordance  with  the  same  Rling 
procedures  as  other  comments  in  this 
proceeding,  but  they  must  be  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA.  The  Secretary  shall  send  a  copy 
of  this  Second  FurUier  Notice,  including 
the  IRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
section  603(a)  of  the  RFA.  In  addition, 
the  Second  Fvuther  Notice  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register,  pursuant  to  5      „ 
U.S.a  603(a). 

Need  for  Action  and  Obfectives  of  the    ' 
Proposed  Rules 

17.  The  Commission  issues  this 
Second  Further  Notice  to  consider 
additional  rules  to  promote  competition 
and  enhance  consumer  choice.  In 
particular,  we  seek  comment  on  the 
competitive  implications  of  exclusive 


service  contracts  between  MDU  owners 
and  MVPDs,  and  whether  we  should:  (1) 
limit  exclusive  contracts  to  a  time 
certain;  (2)  adopt  restrictions  on  the 
ability  of  MVPDs  to  enter  into  excliisive 
contracts;  or  (3)  adopt  a  "fresh  look"  for 
"p>erpetual"  exclusive  contracts.  In 
addition,  we  propose  to  expand  to  all 
MVPDs  the  rule  regarding  cable 
subscribers'  rights,  prior  to  termination 
of  service,  to  provide  and  install  their 
own  cable  home  wiring  and  to  connect 
additional  home  wiring  to  the  wiring 
installed  and  owned  by  the  MVFD.  We 
also  ask  whether  certain  categories  of 
broadband  service  providers  (e.g..  small 
broadband  service  providers,  including 
small  cable  operators)  should  be  exempt 
from  the  signal  leakage  reporting 
requirements  in  §  76.615(bK7).  Finally, 
we  seek  comment  on  the  current 
technical,  practical,  economic,  and  legal 
limitations  of  requiring  competing 
broadband  service  providers  to  share  a 
single  home  run  wire  in  MDUs. 

Legal  Basis 

18.  This  Second  Further  Notice  is 
adopted  pursuant  to  sections  1,  4,  224, 
251.  303.  601.  623,  624,  and  632  of  the 
Commiuiications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  151, 154.  224. 
251,  303,  521,  543,  544.  and  552. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  Impacted 

19.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  wUl  be  afCected  by  the 
proposed  rules.  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization."  and  "small 
governmental  jurisdiction."  and  the 
same  meaning  as  the  term  "small 
business  concern"  under  section  3  of 
the  Small  Business  Act  Under  the 
Small  Business  Act,  a  "small  business 
concern"  is  one  that:  (1)  is 
independentiy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  The  rules  we 
propose  in  this  Second  Further  Notice 
will  affect  MVPDs  and  MDU  owners. 

20.  Small  MVPDs:  SBA  has  developed 
a  definition  of  a  small  entity  for  cable 
and  other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annual  receipts. 
This  definition  includes  cable  system 
operators,  closed  circuit  television 
services,  direct  broadcast  satellite 
services,  multipoint  distribution 
systems,  satellite  master  antenna 
systems  and  subscription  television 
services.  According  to  the  Bureau  of  the 


Census,  there  were  1423  such  cable  and 
other  pay  television  services  generating 
less  than  Sll  million  in  revenue  that 
were  in  operation  for  at  least  one  year 
at  the  end  of  1992.  We  will  address  each 
service  individually  to  provide  a  more 
succinct  estimate  of  small  entities. 

21.  Cable  Systems:  The  Commission 
has  developed  its  own  definition  of  a 
small  cable  company  for  the  purposes  of 
rate  regulation.  Under  the  Commission's 
rules,  a  "small  cable  company."  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  47  CFR  76.901(e).  Based  on 
our  most  recent  information,  we 
estimate  that  than  were  1439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those  companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequentiy,  we  estimate 
that  there  are  fewer  than  1439  small 
entity  cable  system  operators  that  may 
be  affected  by  the  decisions  and  rules 
proposed  in  this  Second  Further  Notice. 

22.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscriben  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Conunission  has 
determined  that  there  are  61.700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
anniml  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscriben  ax 
less  totals  1450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operaton  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act 

23.  MMDS:  The  Commission  refined 
the  definition  of  "small  entity"  for  the 
auction  of  MMDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years.  This  definition  of  a 
small  entity  in  the  context  of  the 
Commission's  Report  and  Order 
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concerning  MMDS  auctions  has  been 
approved  by  the  SBA. 

24.  The  Conunission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidders.  61 
qualified  as  small  entities.  Five  bidders 
indicated  that  they  were  minority- 
owned  and  four  winners  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  availably 
to  us  indicates  that  no  MMDS  facility 
generates  revenue  in  excess  of  $11 
million  annually.  We  believe  that  there 
are  approximately  1634  small  MMDS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

25.  ITFS:  There  are  presentiy  1,989 
licensed  educational  ITFS  stations  and 
97  licensed  commercial  ITFS  stations. 
Educational  institutions  are  included  in 
the  definition  of  a  small  business. 
However,  we  do  not  collect  annual 
revenue  data  for  ITFS  licensees  and  are 
unable  to  ascertain  how  many  of  the  97 
conunercial  stations  would  be 
categorized  as  small  imder  the  SBA 
definition.  Thus,  we  believe  that  at  least 
1,989  ITFS  licensees  are  small 
businesses. 

26.  DBS:  There  are  presentiy  nine 
DBS  licensees,  some  of  which  are  not 
currentiy  in  operation.  The  Commission 
does  not  collect  annual  revenue  data  for 
DBS  and,  therefore,  is  unable  to 
ascertain  the  niunber  of  small  DBS 
licensees  that  could  be  impacted  by 
these  proposed  rules.  Although  DBS 
service  requires  a  great  investment  of 
capital  for  operation,  we  acknowledge 
that  there  are  several  new  entrants  in 
this  field  that  may  not  yet  have 
generated  $11  million  in  annual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independentiy  owned  and  operated. 

27.  HSD:  The  market  for  f«D  service 
is  difficult  to  quantify.  Indeed,  the 
service  itself  bean  little  resemblance  to 
other  MVPDs.  HSD  ownera  have  access 
to  more  than  265  channels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  video  service 
providers,  of  which  115  channels  are 
scrambled  and  approxinutely  150  are 
unscrambled.  HSD  owners  can  watch 
unscrambled  channels  without  paying  a 
subscription  fee.  To  receive  scrambled 
channels,  however,  an  HSD  owner  must 
purchase  an  integrated  receiver-decoder 
from  an  equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus,  HSD 
users  include:  (1)  viewers  who  subscribe 
to  a  packaged  programming  service. 


which  affords  them  access  to  most  of  the 
same  programming  provided  to 
subscribers  of  other  video  service 
providers;  (2)  viewers  who  receive  only 
non-subscription  programming;  and  (3) 
viewers  who  receive  satellite 
progranuning  services  illegally  without 
subscribing.  Because  scrambled 
packages  of  progranuning  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion. 

28.  According  to  the  most  recentiy 
available  information,  there  are 
approximately  30  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consiuners.  These  program  packagen 
provide  subscriptions  to  approximately 
2.314,900  subscribers  nationwide.  This 
is  an  average  of  about  77,163  subscribers 
per  program  packager.  This  is 
substantially  smaller  than  the  400,000 
subscriben  used  in  the  Commission's 
definition  of  a  small  MSO.  Fmlhermore, 
because  this  an  average,  it  is  likely  that 
some  program  packagen  may  be 
substantially  smaller. 

29.  OVS:  The  Conunission  has 
certified  nine  OVS  operators.  Becaxise 
these  services  were  introduced  so 
recentiy  and  only  one  operator  is 
ciurenUy  offering  programming  to  our 
knowledge,  littie  financial  information 
is  available.  Bell  Atiantic  (certified  for 
operation  in  Dover)  and  Metropolitan 
Fiber  Systems  ("MFS,"  certified  for 
operation  in  Boston  and  New  York) 
have  sufficient  revenues  to  assure  us 
that  they  do  not  qualify  as  small 
business  entities.  Two  other  operaton. 
Residential  Communications  Network 
("RCN,"  certified  for  operation  in  New 
York)  and  RCN/BETG  (certified  for 
operation  in  Boston),  are  MFS  affiliates 
and  thus  also  fail  to  qualify  as  small 
business  concerns.  However,  Digital 
Broadcasting  Open  Video  Systems  (a 
general  partnenhip  certified  for 
operation  in  southern  California),  Urban 
Communications  Transport  Corp.  (a 
corporation  certified  for  operation  in 
New  York  and  Westchester),  and 
Microwave  Satellite  Technologies,  Inc. 
(a  corporation  owned  solely  by  Frank  T. 
Matarazzo  and  certified  for  operation  in 
New  York)  are  either  just  beginning  or 
have  not  yet  started  operations. 
Accordingly,  we  believe  that  three  OVS 
licensees  may  qualify  as  small  business 
concerns. 

30.  SMATVs:  Industry  sources 
estimate  that  approximately  5200 
SMATV  operaton  were  providing 
service  as  of  December  1995.  Other 
estimates  indicate  that  SMATV 
operaton  serve  approximately  1.05 
million  residential  subscriben  as  of 
September  1996.  The  ten  largest 


SMATV  operaton  together  pass  815,740 
units.  If  we  assiune  that  these  SMATV 
operaton  serve  50%  of  the  units  passed, 
the  ten  largest  SMATV  operaton  serve 
approximately  40%  of  the  total  number 
of  SMATV  subscribers.  Because  these 
operaton  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operaton.  Based  on  the  estimated 
-  number  of  operaton  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operaton 
qualify  as  small  entities. 

31.  LMDS:  Unlike  the  above  pay 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and/or  video  services.  An  LMDS 
provider  is  not  limited  in  the  number  of 
potential  applications  that  will  be 
available  for  this  service.  Therefore,  the 
definition  of  a  small  LMDS  entity  may 
be  applicable  to  both  cable  and  other 
pay  television  (SIC  4841)  and/ or 
radiotelephone  communications 
companies  (SIC  4812).  The  SBA 
definition  for  cable  and  other  pay 
services  is  defined  above.  A  small 
radiotelephone  entity  is  one  with  1500 
employees  or  less.  For  the  purposes  of 
this  proceeding,  we  include  only  an 
estimate  of  LKQDS  video  service 
providera.  The  vast  majority  of  LMDS 
entities  providing  video  distribution 
could  be  small  businesses  under  the 
SBA's  definition  of  cable  and  pay 
television  (SIC  4841).  However,  in  the 
LMDS  Second  Report  and  Order,  we 
defined  a  small  LMDS  provider  as  an 
entity  that,  together  v^th  affiliates  and 
attributable  investon,  has  average  gross 
revenues  for  the  three  preceding 
calendar  yean  of  less  than  $40  million. 
We  have  not  yet  received  approval  by 
the  SBA  for  this  definition. 

32.  There  is  only  one  company, 
CellularVision.  that  is  currentiy 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  annual  receipts,  we 
assimie  that  CellularVision  is  a  small 
business  imder  both  the  SBA  definition 
and  our  proposed  auction  rules.  We 
tentatively  conclude  that  a  majority  of 
the  potential  LMDS  licensees  will  be 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

33.  MDU  Operaton:  The  SBA  has 
developed  definitions  of  small  entities 
for  operators  of  nonresidential 
buildings,  apartment  buildings  and 
dwellings  other  than  apartment 
buildings,  which  include  all  such 
companies  generating  $5  million  or  less 
in  revenue  annually.  According  to  the 
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Census  Bureau,  there  were  26,960 
operators  of  nonresidential  buildings 
generating  less  than  $5  million  in 
revenue  that  were  in  operation  for  at 
least  one  year  at  the  end  of  1992.  Also 
according  to  the  Census  Bureau,  there 
were  39,903  operators  of  apartment 
dwellings  generating  less  than  $5 
million  in  revenue  that  were  in 
operation  for  at  least  one  year  at  the  end 
of  1992.  The  Census  Bureau  provides  no 
separate  data  regarding  operators  of 
dwellings  other  than  apartment 
buildings,  and  we  are  unable  at  this 
time  to  estimate  the  number  of  such 
operators  that  would  qualify  as  small 
entities. 

Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

34.  The  Second  Further  Notice  seeks 
comment  on  whether  small  broadband 
service  providers,  including  small  cable 
operators,  should  be  exempt  from  the 
signal  leakage  reporting  reqtiirements  in 
§  76.615(bK7).  Such  an  exemption 
would  relieve  qualifying  providers  from 
only  the  relevant  filing  requirements, 
but  not  firom  the  signal  leakage  testing 
requirements. 

Significant  Alternatives  and  Steps 
Taken  to  Minimize  the  Significant 
Economic  Impact  on  a  Substantial 
Number  of  Small  Entities  Consistent 
With  the  Stated  Objectives 

This  section  analyzes  the  impact  on 
small  entities  of  the  regulations 
proposed  or  considered  in  the  Second 
Further  Notice. 

35.  The  Second  Further  Notice  seeks 
comment  on  several  proposals  which 
could  minimize  the  economic  impact  on 
a  substantial  number  of  small  entities. 
For  instance,  in  seeking  comment  on 
what  policies  should  be  adopted  with 
respect  to  exclusive  contracts,  the 
Commission  raises  the  option  of  a  limit 
on  the  length  of  exclusive  contracts  that 
would  still  permit  a  small  MVPD  to 
obtain  exclusive  contracts  for  the  period 
of  time  necessary  to  recover  its 
investment  costs  in  the  MDU  building. 
In  addition,  the  Commission  seeks 
comment  on  whether  small  broadband 
service  providers,  including  small  cable 
operators,  should  be  exempt  from  the 
signal  leakage  reporting  requirements  in 
§  76.615(b)(7).  The  issue  of  whether 
competing  providers  should  be  required 
to  share  home  run  wiring  explores  the 
possibility  of  another  means  by  which 
small  MViPDs  may  be  able  to  access 
MDUs.  Commenters  are  invited  to 
address  the  economic  impact  of  these 
proposals  on  small  entities  and  offer  any 
alternatives. 


Federal  Rules  That  May  Duplicate. 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

None. 

rv.  Procedural  Provisions 

36.  Ex  parte  Rules — "Permit-but- 
Disclose"  Proceeding.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding  subject  to  the 
"permit-but-disclose"  requirements 
under  §  1.1206(b)  of  the  rules.  47  CFR 
1.1206(b),  as  revised.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  sununary  of 
the  substance  of  the  presentation  and 
not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
argxmients  presented  is  generally 
required.  See  47  CFR  1.1206(b)(2),  as 
revised.  Additional  rules  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  S  1.12060)).  47  CFR  1.1206(b). 

37.  Filing  of  Comments  and  Reply 
Comments.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.415  and 
1.419  of  the  Commission's  Rules, 
interested  parties  may  file  comments  on 
or  before  December  23.  1997.  and  reply 
comments  on  or  before  January  22. 
1998.  47  CFR  1.415  and  1.419.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments  and  reply 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
conunents  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Communications  Commission,  1919  M 
Street  NW,  Washington  DC  20554. 

V.  Ordering  Clauses 

38.  It  is  ordered  that,  pursuant  to 
secUons  1.  4(i),  201-205,  214-215.  220, 
303.  623.  624  and  632  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151,  154(i),  201- 
205,  214-215,  220.  303.  543.  544  and 
552.  NOTICE  IS  HEREBY  GIVEN  of 
proposed  amendments  to  the 
Commission's  rules,  in  accordance  with 


the  proposals,  discussions  and 
statements  of  issues  in  the  Second 
Further  Notice  of  Proposed  Rulemaking, 
and  COMMENT  IS  SOUGHT  regarding 
such  proposals,  discussions  and 
statements  of  issues. 

39.  It  is  further  ordered  that  the 
Commission  SHALL  SEND  a  copy  of 
this  Second  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  CcHnmission. 

WilUaiii  F.  Catoa. 

Acting  Secretary. 

(FR  Doc  97-29513  Filed  11-13-97;  8:45  am) 
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NATIONAL  RAILROAD  PASSENGER 
CORPORATION 

49  CFR  Part  701 

Revision  of  th«  Freedom  of  Information 
Act  Regulations  of  the  National 
Railroad  Peaaenger  Corporation  and 
Implementation  of  the  Electronic 
Freedom  of  Infonnation  Act 
Amendments  of  1996  (Public  Law  104- 
231) 

AOENCY:  National  Railroad  Passwiger 

Corporation. 

ACTKM:  Proposed  rule. 

SUMNURY:  This  notice  sets  forth 
proposed  revisions  of  the  Freedom  of 
Information  Act  (FOIA)  regulations  of 
the  National  Railroad  Passenger 
Corporation  ("Amtrak").  The  rules 
reflect  recent  developments  in  the 
statute  and  case  law,  including  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (Public  Law  104- 
231).  The  proposed  revisions  provide 
substantive  and  procedural  changes  to 
conform  to  the  amendments.  Amtrak 
has  also  taken  this  opportunity  to 
streamline  its  rules  and  include  updated 
cost  figures  to  be  used  in  calculating 
and  charging  fees. 

DATES:  Submit  comments  on  or  before 
December  15, 1997. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Medaris  Oliveri.  Freedom  of 
Information  Office,  National  Railroad 
Passenger  Corporation.  60 
Massachusetts  Avenue.  N.E., 
Washington,  DC  20002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Medaris  Oliveri  at  202/906-2728. 
SUPFLBMENTARY  INFORMATION:  These 
revisions  incorporate  changes  to  the 
language  and  structure  of  Amtrak 's 
regulations  and  also  add  new  provisions 
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to  implement  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(Public  Law  104-231).  New  provisions 
implementing  the  amendments  are 
foimd  at  §  701.2  definitions,  §  701.3 
policy,  §  701.4  (c)  and  (d)  reading  room 
records,  §  701.5  requirements  for 
making  requests.  §  701.6(f)  electronic 
records,  S  701.7  timing  of  responses  to 
requests,  §  701.8  (a)  and  (b)  content  of 
responses.  §  701.9  business  information. 
§  701.10  appeals,  and  §  701.11  fees. 

Proposed  revisions  of  the  fee  schedule 
can  be  found  at  §  701.11(e).  The 
duplication  charge  will  remain  the  same 
at  25  cents  per  page,  while  document 
search  and  review  charges  will  increase 
from  $27  to  $38  per  hour.  The  amount 
at  or  below  which  a  requester  will  not 
be  charged  will  remain  the  same. 

List  of  Subjects  in  40  CFR  Part  701 

Freedom  of  Information. 

For  the  reasons  stated  in  the 
preamble.  Amtrak  proposes  to  revise  49 
CFR  part  701  as  follows: 

PART  701— AMTRAK  FREEDOM  OF 
INFORMATION  ACT  PnOQRAM 

701.1  General  provisions. 

701.2  Definitioiu. 

701.3  Policy. 

701.4  Amtrak  public  infonnation. 

701.5  Requirements  for  making  requests. 

701.6  Release  and  processing  procedures. 

701.7  Timing  of  responses  to  requesu. 

701.8  Responses  to  requests. 

701.9  Business  infDrmatioa. 

701.10  Appeals. 

701.11  Fees. 

701.12  Otho-  rights  and  services. 
Aothoritr  5  U.S.C  552;  49  U.S.C. 

24301(e). 

S701.1    Qenaral  provlalona. 

This  part  contains  the  rules  that  the 
National  Railroad  Passenger  Corporation 
("Amtrak")  follows  in  processing 
requests  for  records  under  the  Freedom 
of  Information  Act  (FOIA),  Title  5  of  the 
Uiuted  States  Code,  section  552. 
Information  routinely  provided  to  the 
public  (i.e.,  train  timetables,  press 
releases)  may  be  obtained  without 
following  Amtrak's  FOIA  procedures. 
As  a  matter  of  policy,  Amtrak  may  make 
discretionary  disclosures  of  records  or 
information  exempt  under  the  FOIA 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemption;  however,  this 
policy  does  not  create  any  right 
enforceable  in  court 

fTOI^    Daflnltiona. 

Unless  the  context  requires  otherwise 
in  this  part,  masculine  pronouns 
include  the  feminine  gender  and 


"includes"  means  "includes  but  is  not 
limited  to." 

(a)  Amtrak  or  Corporation  means  the 
National  Railroad  Passenger 
Corporation. 

(b)  Appeal  means  a  request  submitted 
to  the  President  of  Amtiak  or  designee 
for  review  of  an  adverse  initial 
determination. 

(c)  Business  days  means  woildng 
days;  Saturdays,  Stmdays.  and  legal 
public  holidays  are  excluded  in 
computing  response  time  for  processing 
FOIA  requests. 

(d)  Disclose  or  disclosure  means 
making  records  available  for 
examination  or  copying,  or  furnishing  a 
copy  of  nonexempt  responsive  records. 

(e)  -Electronic  data  means  records  and 
information  (including  E-mail)  that  are 
created,  stored,  and  retrievable  by 
electronic  means. 

(f)  Exempt  infonnation  means 
information  that  is  exempt  from 
disclosure  under  one  or  more  of  the 
nine  exemptions  to  the  FOIA. 

(g)  Final  determination  means  a 
decision  by  the  President  of  Amtrak  or 
designee  concerning  a  request  for 
review  of  an  adverse  initial 
determination  received  in  response  to  a 
FOIA  request. 

(h)  Freedom  of  Information  Act  or 
"FdA"  means  the  statute  as  codified  in 
section  552  of  Title  5  of  the  United 
States  Code  as  amended. 

(i)  Freedom  of  Infonnation  Officer 
means  the  Amtrak  official  designated  to 
fulfill  the  responsibilities  of 
implementing  and  administering  the 
Freedom  of  Information  Act  as 
specifically  designated  imder  this  part 

(j)  Iidtial  determination  means  a 
decision  by  an  Amtrak  FOIA  Officer  in 
response  to  a  request  for  information 
under  the  FOIA. 

(k)  Pages  means  paper  copies  of 
standard  office  size  or  the  cost 
equivalent  in  other  media. 

(1)  President  means  the  Chairman, 
President  and  Chief  Executive  Officer 
(CEO)  of  the  National  Railroad 
Passenger  Corporation  (Amtrak)  or 
designee. 

(m)  Record  means  any  writing, 
drawing,  map,  recording,  tape,  fiim, 
photograph,  or  other  documentary 
material  by  which  information  is 
preserved  in  any  format,  including 
electronic  format.  A  record  must  exist 
and  be  in  the  possession  and  control  of 
Amtrak  at  the  time  of  the  request  to  be 
subject  to  this  part  and  the  roiA.  The 
following  are  not  included  within  the 
definition  of  the  word  "record": 

(1)  Library  materials  compiled  for 
reference  purposes  or  objects  of 
substantial  intrinsic  value. 


(2)  Routing  and  transmittal  sheets, 
notes,  and  filing  notes  which  do  not  also 
include  information,  comments,  or 
statements  of  substance. 

(3)  Anything  that  is  not  a  tangible  or 
documentary  record  such  as  an 
individual's  memory  or  oral 
communication. 

(4)  Objects  or  articles,  whatever  their 
historical  or  value  as  evidence. 

(n)  Request  means  any  request  for 
records  made  pursuant  to  5  U.S.C 
552(a)(3). 

(o)  Requester  or  requesting  party 
means  any  person  who  has  submitted  a 
request  to  Amtrak. 

(p)  Responsive  records  means 
documents  determined  to  be  within  die 
scope  of  a  FOIA  request 

fTOlJ   Policy. 

(a)  Amtrak  will  make  records  of  the 
Corporation  available  to  the  public  to 
the  greatest  practicable  extent  in 
keeping  with  the  spirit  of  the  law. 
Therefore,  records  of  the  Corporation 
are  available  for  public  inspection  and 
copying  as  provided  in  this  part  with    - 
the  exception  of  those  that  the 
Corporation  specifically  determines 
should  not  be  disclosed  either  in  the 
public  interest,  for  the  protection  of 
private  rights,  or  for  the  efficient 
conduct  of  public  or  corporate  business, 
but  only  to  the  extent  withholding  is 
permitted  by  law. 

(b)  A  record  of  the  Corporation,  or 
parts  thereof,  may  be  withheld  from 
disclosure  if  it  comes  under  one  or  more 
exemptions  in  5  U.S.C.  552(b)  or  is 
otherwise  exempted  by  law.  Disclosure 
to  a  properly  constituted  advisory 
committee,  to  Congress,  or  to  federal 
agencies  does  not  waive  the  exemption. 

(c)  In  the  event  one  or  more 
exemptions  apply  to  a  record,  any 
reasonably  segregable  portion  of  the 
record  will  be  made  available  to  the 
requesting  person  after  deletion  of  the 
exempt  portions.  The  entire  record  may. 
be  withheld  if  a  determination  is  made 
that  nonexempt  material  is  so 
inextricably  intertvdned  that  disclosure 
would  leave  only  essentially 
meaningless  words  or  phrases,  or  when 
it  can  be  reasonably  assumed  that  a 
skillful  and  knowledgeable  person 
could  reconstruct  the  deleted 
information. 

(d)  The  procedures  in  this  part  apply 
only  to  records  in  existence  at  the  time 
of  a  request.  The  Corporation  has  no 
obligation  to  create  a  record  solely  for 
the  purpose  of  making  it  available  under 
the  FOIA  or  to  provide  a  record  that  will 
be  created  in  the  foture. 

(e)  Each  officer  and  employee  of  the 
Corporation  dealing  with  FOIA  requests 
is  directed  to  cooperate  in  mnlcing 
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records  available  for  disclosxue  under 
the  Act  in  a  prompt  manner  consistent 
with  this  part. 

(f)  The  POIA  time  limits  will  not 
begin  to  run  until  a  request  has  been 
identified  as  being  made  under  the  Act 
and  deemed  received  by  the  Freedom  of 
Information  Office. 

(g)  Generally,  when  a  member  of  the 
public  complies  with  the  procedures 
established  in  this  part  for  obtaining 
records  under  the  FOIA,  the  request 
shall  receive  prompt  attention,  and  a 
response  shall  be  made  within  twenty 
business  days. 


1701.4 

(a)  Public  readiitg  room.  Amtrak 
miiintain*  a  public  reading  room  at  its 
headquarters  at  60  Massachusetts 
Avenue,  N.E.  in  Washington.  D.C.  The 
public  reading  room  contains  records 
required  under  the  FOIA  to  be  regularly 
available  for  public  inspection  and 
copying.  A  current  subject'inattar  index 
shall  be  maintained  of  records  in  the 
public  reading  room  that  are  available 
for  inspection  and  copying.  The  index 
shall  be  updated  at  least  quarterly  with 
respect  to  newly  included  records.  A 
copy  of  the  index  shall  be  provided 
upon  request  at  a  cost  not  to  exceed  the 
direct  cost  of  duplication. 

(b)  Electronic  reading  room.  Amtrak 
will  make  available  electronically 
reading  room  records  created  by  the 
Corporation  on  or  after  November  1. 
1996  on  its  World  Wide  Web  site  which 
can  be  accessed  at  http:// 
www.Amtrak.com.  An  index  of  the 
Corporation's  reading  room  records  will 
also  be  made  available  at  the  web  site. 
The  index  will  indicate  reading  room 
records  that  are  available  electronically. 

(c)  Frequently  requested  information. 
The  FOIA  requires  that  copies  of 
records,  regardless  of  form  or  format, 
released  pursuant  to  a  FOIA  request 
under  5  U.S.C.  552(a)(3)  that  have 
become  or  are  likely  to  become  the 
subject  of  subsequent  requests  for 
substantially  the  same  records  be  made 
piiblicly  available.  Such  records  created 
by  the  Corporation  after  November  1. 
1996  will  be  made  available 
electronically  while  records  created 
prior  to  this  date  will  be  made  available 
for  inspection  and  copying  in  Amtrak's 
public  reading  room. 

(1)  Amtrak  shall  decide  on  a  case-by- 
case  basis  whether  records  fall  into  the 
category  of  "frequently  requested  FOIA 
records"  based  on  the  following  factors: 

(i)  Previous  experience  with  similar 
records; 

(ii)  The  nature  and  type  of 
information  contained  in  the  records; 

(iii)  The  identity  and  number  of 
requesters  and  whether  there  is 


widespread  media  or  commercial 
interest  in  the  records. 

(2)  The  provision  in  this  paragraph  is 
intended  for  sittiations  where  public 
access  in  a  timely  manner  is  important. 
It  is  not  intended  to  apply  where  there 
may  be  a  limited  number  of  requests 
over  a  short  period  of  time  from  a  few 
requesters.  Amtrak  may  remove  the 
recotds  from  this  category  when  it  is 
determiiMd  that  access  is  no  longer 
necessary. 

(d)  Guide  for  making  requestM.  A 
guide  on  how  to  use  the  FOIA  for 
raquasting  iBOords  from  Amtrak  shall  be 
mada  availaUe  to  the  public  upon 
request.  Amtrak's  major  information 
systems  will  be  described  in  the  guide. 

1701.5    Raqutrenwnts  tor  making  raquaats. 

(a)  General  requirements.  (1)  A  FOIA 
request  can  be  made  by  "any  person"  as 
defined  in  5  U.S.C  551(2).  which 
encompasses  individuals  (Including 
foreign  citizens;  partnerships; 
corporations;  associations;  and  local, 
state,  tribal,  and  foreign  governments). 
A  FOIA  request  may  not  be  made  by  a 
federal  agency. 

(2)  A  request  must  be  in  writing, 
indicate  that  it  is  being  made  under  the 
FOIA,  and  provide  an  adequate 
description  of  the  records  sought.  The 
request  should  also  include  applicable 
information  regarding  fees  as  specified 
in  paragraphs  (d)  and  (e)  of  this  section. 

(d)  How  to  submit  a  request.  (1)  A 
request  must  clearly  state  on  the 
envelope  and  in  the  letter  that  it  is  a 
Freedom  of  Information  Act  or  "FOIA" 
reouest. 

(2)  The  request  must  be  addressed  to 
the  Freedom  of  Information  Office; 
National  Railroad  Passenger 
Corporation;  60  Massachusetts  Avenue, 
N.E.;  Washington,  D.C.  20002.  Requests 
will  also  be  accepted  by  facsimile  at 
(202)  906-2169.  Amtrak  caimot  assure 
that  a  timely  or  satisfactory  response 
under  this  part  will  be  given  to  written 
requests  addressed  to  Amtrak  offices, 
officers,  or  employees  other  than  the 
Freedom  of  Information  Office.  Amtrak 
employees  receiving  a  communication 
in  the  nature  of  a  FOIA  request  shall 
forward  it  to  the  FOIA  Office 
expeditiously.  Amtrak  shall  advise  the 
requesting  party  of  the  date  that  an 
improperly  addressed  request  is 
received  by  the  FOIA  Office. 

(c)  Content  of  the  request.  (1) 
Description  of  records — Identification  of 
records  sought  under  the  FOIA  is  the 
responsibility  of  the  requester.  The 
records  sought  should  be  described  in 
sufficient  detail  so  that  Amtrak 
personnel  can  locate  them  with  a 
reasonable  amount  of  effort.  When 
possible,  the  request  should  include 


specific  information  such  as  dates,  tide 
or  name,  author,  recipient,  subject 
matter  of  the  record,  file  designation  or 
number,  or  other  pertinent  details  for 
each  record  or  category  of  records 
sought 

(2)  Reformulation  of  a  request. 
Amtrak  is  not  obligated  to  act  on  a 
request  tintil  the  requester  provides 
sufficient  information  to  locate  the 
record.  Amtrak  may  offer  assistance  in 
identifying  records  and  reformulating  a 
"Vequest  where  the  description  is 
considered  insufficient,  the  production 
of  voluminous  records  is  required,  or  a 
considerable  number  of  work  hours 
would  be  required  that  would  interfere 
with  the  business  of  the  Corporation. 
The  Freedom  of  Information  Office  shall 
notify  the  requester  within  ten  business 
days  of  the  type  of  information  that  will 
fecilitate  the  search.  The  requesting 
party  shall  be  given  an  opportunity  to 
supply  additional  information  and  may 
submit  a  revised  request,  which  will  be 
treated  as  a  new  request. 

(d)  Payment  of  fees.  The  submission 
of  a  FOIA  request  constitutes  an 
agreement  to  pmy  applicable  fees 
accessed  up  to  $25.00  unless  the 
requesting  party  specifies  a  willingness 
to  pay  a  greater  or  lesser  amount  or 
seeks  a  fee  waiver  or  reduction  in  fees. 

(1)  Fees  in  excess  of  $25.00.  When 
Amtrak  determines  or  estimates  that 
applicable  fees  are  likely  to  exceed 
$25.00.  the  requesting  party  shall  be 
notified  of  estimated  or  actual  fees, 
unless  a  commitment  has  been  made  in 
advance  to  pay  all  fees.  If  only  a  portion 
of  the  fee  can  be  estimated  readily, 
Amtrak  shall  advise  the  requester  that 
the  estimated  fee  may  be  a  portion  of  the 
total  fee. 

(i)  In  order  to  protect  requesters  fitim 
large  and/or  unexpected  fees.  Amtrak 
will  request  a  specific  commitment 
when  it  estimates  or  determines  that 
fees  will  exceed  $100.00. 

(ii)  A  request  shall  not  be  considered 
received,  and  further  processing  carried 
out  until  the  requesting  party  agrees  to 
pay  the  anticipated  total  fee.  Any  such 
agreement  must  be  memorialized  in 
writing.  A  notice  imder  this  paragraph 
will  offer  the  requesting  party  an 
opportiuiity  to  discuss  the  matter  in 
order  to  reformulate  the  request  to  meet 
the  requester's  needs  at  a  lower  cost 

(iii)  Amtrak  will  hold  in  abeyance  for 
forty-five  (45)  days  requests  requiring 
agreement  to  pay  fees  and  will  thereafter 
deem  the  request  closed.  This  action 
will  not  prevent  the  requesting  party 
from  refiling  the  FOIA  request  with  a  fee 
commitment  at  a  subsequent  date. 

(2)  Fees  in  excess  of  $250.  When 
Amtrak  estimates  or  determines  that 
allowable  charges  are  likely  jo  exceed 
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$250,  an  advance  deposit  of  the  entire 
fee  may  be  required  before  continuing  to 
process  the  reouest. 

(e)  Information  regarding  fee  category. 
In  order  to  determine  the  appropriate 
fee  category,  a  request  should  indicate 
whether  the  information  sought  is 
intended  for  commercial  use  or  whether 
the  requesting  party  is  a  member  of  the 
staff  of  an  educational  or 
noncommercial  scientific  institution  or 
a  representative  of  the  news  media. 

(f)  Records  concerning  other 
individuals.  If  the  request  is  for  records 
concerning  another  individual,  either  a 
written  authorization  signed  by  that 
individual  permitting  disclosure  of 
those  records  to  the  requesting  party  or 
proof  that  the  individual  is  deceased 
(i.e.,  a  copy  of  a  death  certificate  or  an 
obituary)  will  help  to  expedite 
processing  of  the  request 

fTOi.e    nslaass  and  procaaaing 
prooaduraa. 

(a)  General  provisions.  In  determining 
records  that  are  responsive  to  a  request, 
Amtrak  will  ordinarily  include  only 
records  that  exist  and  are  in  the 
possession  and  control  of  the 
Corporation  as  of  the  date  that  the 
search  is  beg\m.  If  any  other  date  is 
used,  the  requesting  party  will  be 
informed  of  that  date. 

(b)  Authority  to  grant  or  deny 
requests.  Amtrak's  FOIA  officer  is 
authorized  to  grant  or  deny  any  request 
for  records. 

(c)  Notice  of  referral.  If  Amtrak  refers 
all  or  any  part  of  the  responsibility  for 
responding  to  a  request  to  another 
organization,  the  requesting  party  will 
be  notified.  A  referral  shall  not  be 
considered  a  denial  of  access  within  the 
meaning  of  this  part.  All  consultations 
and  referrals  of  requests  will  be  handled 
according  to  the  date  that  the  FOIA 
reouest  was  initially  received. 

(d)  Creating  a  record.  There  is  no 
obligation  on  the  part  of  Amtrak  to 
create,  compile,  or  obtain  a  record  to 
satisfy  an  FOIA  request.  The  FOIA  also 
does  not  require  that  a  new  computer 
program  be  developed  to  extract  the 
records  requested.  Amtrak  may  compile 
or  create  a  new  record,  however,  when 
doing  so  would  result  in  a  more  useful 
response  to  the  requesting  party  or 
would  be  less  burdensome  to  Amtrak 
than  providing  existing  records.  The 
cost  of  creating  or  compiling  such  a 
record  may  not  be  charged  to  the 
requester  unless  the  fee  for  creating  the 
record  is  equal  to  or  less  than  the  fee 
that  would  be  charged  for  providing  the 
existing  record. 

(e)  Incomplete  records.  If  the  records 
requested  are  not  complete  at  the  time 
of  a  request.  Amtrak  may.  at  its 


discretion,  inform  the  requester  that 
complete  nonexempt  records  will  be 
provided  when  available  without  having 
to  submit  an  additional  request. 

(f)  Electronic  records.  Amtrak  is  not 
obligated  to  process  a  request  for 
electronic  records  where  creation  of  a 
record,  programming  or  a  particular 
format  would  result  in  a  significant 
expenditure  of  resources  or  interfere 
with  the  corporation's  operations. 

1701.7   Jlmlng  of  raaponaas  to  raquaats. 

(a)  General.  (1)  The  time  limits  of  the 
FOIA  will  begin  only  after  the 
requirements  for  submitting  a  request  as 
established  in  §  701.5  have  been  met, 
and  the  request  is  deemed  received  by 
the  Freedom  of  Information  Office. 

(2)  A  request  for  records  shall  be 
considered  to  have  been  received  on  the 
later  of  the  following  dates: 

(i)  The  requester  has  agreed  in  writing 
to  pay  applicable  fees  in  accordance 
with  §  701.5(d).  or 

(ii)  The  fees  have  been  waived  in 
accordance  with  §  701.11(k),  or 

(iii)  Payment  in  advance  has  been 
received  from  the  requester  when 
reouired  in  accordance  with  §  701.11(i). 

(3)  The  time  for  responding  to 
requests  set  forth  in  paragraph  (b)  of  this 
section  may  be  delayed  if: 

(i)  The  request  does  not  sufficienUy 
identify  the  fee  category  applicable  to 
the  request; 

(ii)  'The  request  does  not  state  a 
willingness  to  pay  all  fees; 

(iii)  A  request  seeking  a  fee  waiver 
does  not  address  the  criteria  for  fee 
waivers  set  forth  in  §  701.11(k); 

(iv)  A  fee  waiver  request  is  denied, 
and  the  request  does  not  include  an 
alternative  statement  indicating  that  the 
requesting  party  is  willing  to  pay  all 
fees. 

(b)  Initial  determination.  Whenever 
possible,  an  initial  determination  to 
release  or  deny  a  record  shall  be  made 
within  twenty  business  days  after 
receipt  of  the  request.  In  "unusual 
circiunstances"  as  described  in 
paragraph  (d)  of  this  section,  the  time 
for  an  initial  determination  may  be 
extended  for  ten  business  days. 

(c)  Multitrack  processing.  (1)  Amtrak 
may  use  two  or  more  processing  tracks 
by  distinguishing  between  simple  and 
more  complex  requests  based  on  the 
amount  of  work  and/or  time  needed  to 
process  a  request  or  the  number  of  pages 
involved. 

(2)  In  general,  when  requests  are 
received,  Amtrak's  FOIA  Office  will 
review  and  categorize  them  for  tracking 
purposes.  Requests  within  each  track 
will  be  processed  according  to  date  of 
receipt. 

(3)  The  FOIA  Office  may  contact  a 
requester  when  a  request  does  not 


appear  to  qualify  for  fast  track 
processing  to  provide  an  opportunity  to 
limit  the  scope  of  the  request  and 
qualify  for  a  faster  track.  Such 
notification  shall  be  at  the  discretion  of 
the  FOIA  Office  and  will  depend  largely 
on  whether  it  is  believed  that  a 
narrowing  of  the  request  could  place  the 
reouest  on  a  fester  track. 

(d)  Unusual  circumstances.  (1)  The 
requesting  party  shall  be  notified  in 
writing  if  the  time  limits  for  processing 
a  request  caimot  be  met  because  of 
unusual  circiunstances.  and  it  will  be 
necessary  to  extend  the  time  limits  for 
processing  the  request.  The  notification 
shall  include  the  date  by  which  the 
request  can  be  expected  to  be 
completed.  Where  the  extension  is  for 
more  than  ten  business  days,  the 
requesting  p>arty  will  be  afforded  an 
opporttinity  to  either  modify  the  request 
so  that  it  may  be  processed  within  the 
time  limits  or  to  arrange  an  alternative 
time  period  for  processing  the  initial 
request  or  modified  request 

(2)  If  Amtrak  believes  that  multiple 
requests  submitted  by  a  requester  or  by 
a  group  of  requesters  acting  in  concert 
constitute  a  single  request  that  woidd 
otherwise  involve  unusual 
circumstances  and  the  requests  involve 
clearly  related  matters,  the  requests  may 
be  aggregated.  Multiple  requests 
concerning  tmrelated  matters  may  not 
be  aggregated. 

OTUnusual  circumstances  that  may 
justify  delay  include: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  frt>m  other 
fecilities  that  are  separate  from  Amtrak's 
headquarters  offices. 

(ii)  The  need  to  search  for,  collect, 
and  examine  a  voluminous  amount  of 
separate  and  distinct  records  sought  in 
a  single  request. 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  agencies  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  more 
Amtrak  components  having  a 
substantial  subject-matter  interest  in  the 
request. 

(e)  Expedited  processing.  (1)  Requests 
and  appeals  may  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  it  is  determined  that  they 
involve  a  compelling  need,  which 
means: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  and 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Amtrak 
activity,  if  made  by  a  person  primarily 
engaged  in  disseminating  information. 
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(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  a  later  date. 

13)  A  requester  seeking  expedited 
processing  must  submit  a  statement, 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  This 
statement  must  accompany  the  request 
in  order  to  be  considered  and  responded 
to  within  the  ten  calendar  days  required 
for  decisions  on  expedited  access. 

(4)  A  requester  wno  is  not  a  full-time 
member  of  the  news  media  must 
establish  that  he  is  a  person  whose  main 
professional  activity  or  occupation  is 
information  dissemination,  though  it 
need  not  be  his  sole  occupation.  A 
requester  must  establish  a  particular 
urgency  to  inform  the  public  about  the 
Amtrak  activity  involved  in  the  request. 

(5)  Within  ten  business  days  of  receipt 
of  a  request  for  expedited  processing, 
Amtrak  shall  determine  whether  to 
grant  such  a  request  and  notify  the 
requester  of  the  decision.  If  a  request  for 
expedited  treatment  is  granted,  the 
request  shall  be  given  priority  and  shall 
be  processed  as  soon  as  practicable. 

(6)  Amtrak  shall  provide  prompt 
consideration  of  app)eals  of  decisions 
denying  expedited  processing. 


fTOlJ    Reeponaeetoi 

(a)  Granting  of  requests.  When  an 
initial  determination  is  made  to  grant  a 
request  in  whole  or  in  part,  the 
requesting  party  shall  be  notified  in 
writing  and  advised  of  any  fees  charged 
under  §  701.11(e).  The  records  shall  be 
disclosed  to  the  requesting  party 
promptly  upon  payment  of  applicable 


(b)  Adverse  determination  of  requests. 
(1)  7>pes  of  denials.— The  requesting 
party  shall  be  notified  in  writing  of  a 
determination  to  deny  a  request  in  any 
respect.  Adverse  determinations  or 
denials  of  records  consist  of: 

(i)  A  determination  to  withhold  any 
requested  record  in  whole  or  in  part; 

(ii)  A  determination  that  a  requested 
record  does  not  exist  or  cannot  be 
located; 

(iii)  A  denial  of  a  request  for 
expedited  treatment;  and 

(iv)  A  determination  on  any  disputed  . 
fee  matter  including  a  denial  of  a 
request  for  a  fee  waiver. 

C2)  Deletions.  When  practical,  records 
disclosed  in  part  shall  be  marked  or 
annotated  to  show  both  the  amount  and 
location  of  the  information  deleted. 

(3)  Content  of  denial  letter.  The  denial 
letter  shall  be  signed  by  the  Freedom  of 
Information  Officer  or  designee  and 
shall  include: 

(i)  A  brief  statement  of  the  reason(8) 
for  the  adverse  determination  including 


any  FOIA  exemptions  applied  in 
denying  the  request; 

(ii)  An  estimate  of  the  volume  of 
information  withheld  (number  of  pages 
or  some  other  reasonable  form  of 
estimation).  An  estimate  does  not  need 
to  be  provided  if  the  volxune  is 
indicated  through  deletions  on  records 
disclosed  in  part,  or  if  providing  an 
estimate  would  harm  an  interest 
protected  by  an  applicable  exemption; 

(iii)  A  statement  that  an  app^  may 
be  filed  under  §  701.10  and  a 
description  of  the  requirements  of  that 
section;  and 

(iv)  The  name  and  title  or  position  of 
the  person  responsible  for  the  denial. 

f  701.9    Business  information. 

(a)  General.  Business  information 
held  by  Amtrak  will  be  disclosed  under 
the  FOIA  only  under  this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Business  information  means 
commercial  or  financial  information 
held  by  Amtrak  that  may  be  protected 
from  cQsclosure  under  &camption  4  of 
the  FOIA,  5  U.S.C.  552(b)(4). 

(2)  Submitter  means  any  person  or 
entity  including  partnerships; 
corporations;  associations;  and  local, 
state,  tribal,  and  foreign  governments. 

(c)  Designation  of  business 
information.  A  submitter  of  business 
information  will  use  good  foith  efforts  to 
designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  any  portions 
of  its  submission  that  it  considers  to  be 
protected  bom  disclosure  under 
Exemption  4.  These  designations  will 
expire  ten  years  after  the  date  of  the 
submission  luiless  the  submitter 
requests  and  provides  justification  for  a 
longer  designation  period. 

(d)  Notice  to  submitters.  Amtrak  shall 
provide  a  submitter  with  prompt  written 
notice  of  a  FOIA  request  or  an  appeal 
that  seeks  its  business  information  when 
required  under  paragraph  (e)  of  this 
section,  except  as  provided  in  paragraph 
(h),  in  order  to  give  the  submitter  an 
opportunity  to  object  to  disclosure  of 
aby  specified  portion  of  the  information 
under  paragraph  (f).  The  notice  shall 
either  describe  the  business  information 
requested  or  include  copies  of  the 
requested  records  or  portions  of  records 
containing  the  information. 

(e)  When  notice  is  required.  Notice 
shall  be  given  to  a  submitter  when: 

(1)  The  information  has  been 
designated  in  good  faith  by  the 
submitter  as  information  considered 
protected  from  disclosure  under 
Exemption  4;  or 


.  (2)  Amtrak  has  reason  to  believe  that 
the  information  may  be  protected  from 
disclosure  under  Exemption  4. 

(f)  Opportunity  to  object  to  disclosure. 
Amtrak  will  allow  a  submitter  a 
reasonable  amoimt  of  time  to  respond  to 
the  notice  described  in  paragraph  (d)  of 
this  section. 

(1)  A  detailed  written  statement  must 
be  submitted  to  Amtrak  if  the  submitter 
has  any  objection  to  disclosure.  The 
statement  must  specify  all  grounds  for 
withholding  any  specified  portion  of  the 
information  sought  under  the  FOIA.  In 
the  case  of  Exemption  4,  it  must  show 
why  the  information  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential. 

(2)  In  the  event  that  a  submitter  fiaib 
to  respond  within  the  time  specified  in 
the  notice,  the  submitter  will  be 
considered  to  have  no  objection  to 
disclosure  of  the  information  sought 
under  the  FOIA. 

(3)  Information  provided  by  a 
submitter  in  response  to  the  notice  may 
be  subject  to  disclosure  under  the  FOIA. 

(g)  Notice  of  intent  to  disclose. 
Amtrak  shall  consider  a  submitter's 
objections  and  specific  grounds  for 
disclosure  in  mi^'ng  a  determination 
whether  to  disclose  the  information.  In 
any  instance,  when  a  decision  is  made 
to  disclose  information  over  the 
objection  of  a  submitter,  Amtrak  shall 
give  the  submitter  written  notice  which 
shall  include: 

(1)  A  statement  of  the  reason(8)  why 
each  of  the  submitter's  objections  to 
disclosure  was  not  sustained; 

(2)  A  description  of  the  information  to 
be  disclosed;  and 

(3)  A  specified  disclosure  date,  which 
shall  be  a  reasonable  time  subsequent  to 
the  notice. 

(h)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  Amtrak  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been 
published  or  has  been  officially  made 
available  to  the  public; 

(3)  Disclosure  of  the  hiformation  is 
reqiiired  by  law  (other  than  the  FOIA); 

(4)  The  designation  made  by  the 
submitter  under  paragraph  (c)  of  this 
section  appeara  obviously  frivolous.  In 
such  a  case,  Amtrak  shall  within  a 
reasonable  time  prior  to  a  specified 
disclosure  date,  give  the  submitter 
written  notice  of  the  final  decision  to 
disclose  the  information;  or 

(5)  The  information  requested  is  not 
designated  by  the  submitter  as  exempt 
from  disclosure  in  accordance  with  this 
part,  unless  Amtrak  has  substantial 
reason  to  believe  that  disclosure  of  the 
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information  would  result  in  competitive 
harm. 

(i)  Notice  of  a  FOIA  lawsuit. 
Whenever  a  FOIA  requester  files  a 
lawsuit  seeking  to  compel  disclosure  of 
business  information,  Amtrak  shall 
promptly  notify  the  submitter. 

(j)  Notice  to  requesters.  (1)  When 
Amtrak  provides  a  submitter  with  notice 
and  an  opportunity  to  object  to 
disclosure  under  paragraph  (f)  of  this 
section,  the  FOIA  Office  shall  also 
notify  the  requester(s). 

(2)  When  Amtrak  notifies  a  submitter 
of  its  intent  to  disclose  requested 
information  under  paragraph  (g)  of  this 
section,  Amtrak  shall  also  notify  the 
requesterfs). 

(3)  When  a  submitter  files  a  lawsuit 
seeking  to  prevent  the  disclosure  of 
business  information,  Amtrak  shall 
notify  the  requester(s). 


reprocessed  in  accordance  with  the 
decision. 

(c)  When  appeal  is  required.  The 
requesting  party  must  appeal  any 
adverse  determination  prior  to  seeking 
judicial  review. 


1701.10 

(a)  Appeals  of  adverse 
determinations.  (1)  The  requesting  party 
may  appeal: 

(i)  A  decision  to  withhold  any 
requested  record  in  whole  or  in  part; 

(ii)  A  determination  that  a  requested 
record  does  not  exist  or  cannot  be 
located: 

(iii)  A  denial  of  a  request  for 
expedited  treatment;  or 

(iv)  Any  disputed  fee  matter  or  the 
denial  of  a  request  for  a  fee  waiver. 

(2)  The  appeal  must  be  addressed  to 
the  Chairman,  President  and  CEO; 
National  Railroad  Passenger 
Corporation;  60  Massachusetts  Avenue, 
N.E.;  Washington,  D.C.  20002. 

(3)  The  appeal  must  be  in  writing  and 
specify  the  relevant  facts  and  the  basis 
for  the  appeal.  The  appeal  letter  and 
envelope  must  be  marked  prominently 
"Freedom  of  Information  Act  Appeal" 
to  ensure  that  it  is  properly  routed. 

(4)  The  appeal  must  be  received  by 
the  President's  Office  within  thirty  (30) 
days  of  the  date  of  denial. 

(5)  An  appeal  will  not  be  acted  upon 
if  the  request  becomes  a  matter  of  FOIA 
litigation. 

(b)  Responses  to  appeals.  The 
decision  on  any  appeal  shall  be  made  in 
writing. 

(1)  A  decision  upholding  an  adverse 
determination  in  whole  or  in  part  shall 
contain  a  statement  of  the  reason(s)  for 
such  action,  including  any  FOIA 
exemption(s)  applied.  The  requesting 
party  shall  also  be  advised  of  the 
provision  for  judicial  review  of  the 
decision  contained  in  5  U.S.C. 
552(a)(4)(B). 

(2)  If  the  adverse  determination  is 
reversed  or  modified  on  appeal  in  whole 
or  in  part,  the  requesting  party  shall  be 
notified,  and  the  request  will  be 


f701.11 

(a)  General.  Amtrak  shall  charge  for 
processing  requests  under  the  FOIA  in 
accordance  with  this  section.  A  fee  of 
S9.50  per  quarter  hour  shall  be  charged 
for  search  and  review.  For  information 
concerning  other  processing  fees,  refer 
to  paragraph  (e)  of  this  section.  Amtrak 
shall  collect  all  applicable  fees  before 
releasing  copies  of  requested  records  to 
the  requesting  party.  Payment  of  fees 
shall  be  made  by  check  or  money  order 
payable  to  the  National  Railroad 
Passenger  Corporation. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Search  means  the  process  of 
looking  for  and  retrieving  records  or 
information  responsive  to  a  request.  It 
includes  page-l^-page  or  line-by-line 
identification  of  information  witiiin 
records  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format. 

(2)  Review  means  the  process  of 
examining  a  record  located  in  response 
to  a  request  to  determine  whether  one 
or  more  of  the  statutory  exemptions  of 
the  FOIA  apply.  Processing  any  record 
for  disclosure  includes  doing  all  that  is 
necessary  to  redact  the  record  and 
prepare  it  for  release.  Review  time 
includes  time  spent  considering  formal 
objection  to  disclosure  by  a  commercial 
submitter  imder  $  701.9,  but  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions.  Review  costs 
are  recoverable  even  if  a  record 
ultimately  is  not  disclosed. 

(3)  Reproduction  means  the  mAking  of 
a  copy  of  a  record  or  the  information 
contained  in  it  in  order  to  respond  to  a 
FOIA  request.  Copies  can  take  the  form 
of  paper,  microform,  audiovisual 
materials,  or  electronic  records  (i.e., 
magnetic  tape  or  disk)  among  othera. 
Amtrak  shall  honor  a  requester's 
specified  preference  for  the  form  or 
format  of  disclosure  if  the  record  is 
readily  reproducible  with  reasonable 
effort  in  the  requested  form  or  format  by 
the  office  responding  to  the  request. 

(4)  Direct  costs  means  those  expenses 
actually  incurred  in  searching  for  and 
reproducing  (and,  in  the  case  of 
commercial  use  requests,  reviewing) 
records  to  respond  to  a  FOIA  request. 
Direct  costs  include  such  costs  as  the 
salary  of  the  employee  performing  the 
work  (the  basic  rate  of  pay  for  the 


employee  plus  applicable  benefits  and 
the  cost  of  operating  reproduction 
equipment).  Direct  costs  do  not  include 
overhead  expenses  such  as  the  costs  of 
space  and  heating  or  lighting  of  the 
fecilify. 

(c)  Fee  categories.  There  are  four 
categories  of  FOIA  requesters  for  fee 
purposes:  "commercial  use  requesters." 
"representatives  of  the  news  media." 
"educational  and  non-commercial 
scientific  institution  requesters,"  and 
"all  other  requesters."  The  categories 
are  defined  in  paragraphs  (c)(1)  through 
(5),  and  applicable  fees,  which  are  the 
same  for  two  of  the  categories,  will  be 
assessed  as  specified  in  paragraph  (d)  of 
this  section. 

(1)  Commercial  requesters.  The  term 
"commercial  use"  request  refiars  to  a 
request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  his  commercial, 
trade,  or  profit  interests,  including 
furthering  those  interests  through 
litigation.  Amtrak  shall  determine, 
whenever  reasonably  possible,  the  use* 
to  which  a  requester  will  put  the  records 
sought  by  the  request.  When  it  appean 
that  the  requesting  party  will  put  the 
records  to  a  commercial  use,  either 
because  of  the  nature  of  the  request 
itself  or  because  Amtrak  has  reasonable 
cause  to  doubt  the  stated  intended  use. 
Amtrak  shall  provide  the  requesting 
party  with  an  opportunify  to  submit 
further  clarification.  Where  a  requester 
does  not  explain  the  use  or  where 
explanation  is  insufficient,  Amtrak  may 
draw  reasonable  inferences  from  the 
requester's  identify  and  charge 
accordingly. 

(2)  Representative  of  the  news  media 
or  news  media  requester  refers  to  any 
person  actively  gathering  news  for  an 
entify  that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 
publishers  of  periodicals  (but  only  in 
those  instances  where  they  Can  qualify 
as  disseminators  of  news).  For 
"freelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  they 
must  demonstrate  a  solid  basis  for 
expecting  publication  through  in 
organization.  A  publication  contract 
would  be  the  clearest  proof,  but  Amtrak 
shall  also  look  to  the  past  publication 
record  of  a  requester  in  making  this 
determination.  A  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  shall  not  be 
considered  to  be  for  commercial  use. 
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(3)  Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
profiBssional  education,  or  an  institution 
of  vocational  education  that  operates  a 
program  of  scholarly  research.  To  be  in 
this  category,  a  requester  must  show 
that  the  request  is  authorized  by  and  is 
made  undor  the  auspices  of  a  qualifying 
institution  and  that  the  records  are  not 
sought  for  commercial  use  but  to  furthw 
scholarly  research.  * 

(4)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  "commercial"  basis, 
as  that  term  is  defined  in  paragraph 
(cHl)  of  this  section,  and  that  is 
operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry.  To  be  in  this  category,  the 
requesting  party  must  show  that  the 
request  is  authorized  by  and  is  made 
under  the  auspices  of  a  qualifjring 
institution  and  that  the  records  are  not 
sought  for  commercial  use  but  to  further 
scientific  research. 

(5)  Other  requesters  refers  to 
requesters  who  do  not  come  under  the 
purview  of  paragraphs  (c)  (1)  through  (4) 
of  this  section. 

(d)  Assessing  fees.  In  responding  to 
FOIA  requests,  Amtrak  sh^  charge  the 
following  fees  unless  a  waiver  or  a 
reduction  in  fees  has  been  granted 
under  paragraph  (k)  of  this  section: 

(1)  "Commercial  use"  requesters:  The 
full  allowable  direct  costs  for  search, 
review,  and  duplication  of  records. 

(2)  'Representatives  of  the  news 
media"  and  "educational  and  non- 
commercial scientific  institution  " 
requesters:  Duplication  charges  only, 
excluding  charges  for  the  first  100 
p^es. 

(3)  "All  other"  requesters:  The  direct 
costs  of  search  and  duplication  of 
records.  The  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  shall  be  provided  without 
charge. 

(e)  Schedule  of  fees.  (1)  Manual 
searches — Personnel  search  time 
includes  time  expended  in  either 
manual  searches  for  paper  records, 
searches  using  indices,  review  of 
computer'' search  results  for  relevant 
records,  and  personal  computer  system 
searches. 

(2)  Computer  searches.  The  direct 
costs  of  conducting  a  computer  search 
will  be  charged.  These  direct  costs  will 
include  the  cost  of  operating  a  central 
processing  unit  for  that  [)ortion  of  the 
operating  time  that  is  directly 


attributable  to  searching  for  responsive 
records  as  well  as  the  costs  of  operator/ 
programmer  salary  apportionable  to  the 
search. 

(3)  Duplication  fees.  Duplication  fees 
will  be  charged  all  requesters  subject  to 
limitationa  specified  in  paragraph  (d)  of 
this  section.  Amtrak  shall  charge  25 
cents  per  page  for  a  paper  photocopy  of 
a  record.  For  copies  produced  by 
computer  (such  as  tapes  or  printouts), 
Amtrak  will  charge  the  direct  costs, 
including  the  operator  time  in 
producing  the  copy.  For  other  forms  of 
duplication,  Amtrak  will  charge  the 
dii«ct  costs  of  that  duplication. 

(4)  Review  fees.  Review  fees  will  be 
assessed  for  commercial  use  requests. 
Such  fees  will  be  assessed  for  review 
conducted  in  making  an  initial 
determination,  or  upon  appeal  when 
review  is  conducted  to  determine 
whether  an  exemption  not  previoiuly 
considered  is  applicable. 

(5)  Charges  for  other  services.  The 
actual  cost  or  amount  shall  be  charged 
for  all  other  types  of  output,  production, 
and  duplication  (e.g.,  photofpiphs. 
maps,  or  printed  materials). 
Determinations  of  actual  cost  shall 
include  the  conmiercial  cost  of  the 
media,  the  personnel  time  expended  in 
making  the  item  available  for  release, 
and  an  allocated  cost  for  the  equipment 
used  in  producing  the  item.  The 
requesting  party  will  be  charged  actual 
production  costs  when  a  commercial 
service  is  required.  Items  published  and 
available  through  Amtrak  will  be  made 
available  at  the  publication  price. 

(6)  Charges  for  special  services.  Apart 
from  the  other  provisions  of  this  section, 
when  Amtrak  chooses  as  a  matter  of 
discretion  to  provide  a  special  service 
such  as  certifying  that  records  are  true 
copies  or  sending  records  by  other  than 
ordinary  mail,  the  direct  costs  of 
providing  such  swvices  shall  be 
charged. 

(f)  Commitment  to  pay  fees.  When 
Amtrak  determines  or  estimates  that 
applicable  fees  will  likely  exceed 
S25.00,  the  requesting  parfy  will  be 
notified  of  the  actual  or  estimated 
amount  unless  a  written  statement  has 
been  received  indicating  a  willingness 
to  pay  all  fees.  To  protect  requesters 
from  large  and/or  unexpected  fees, 
Amtrak  will  request  a  specific 
commitment  when  it  is  estimated  or 
determined  that  fees  will  exceed 
$100.00.  See  §  701.5(d)  for  additional 
information. 

(g)  Restrictions  in  accessing  fees.  (1) 
General — Fees  for  search  and  review 
will  not  be  charged  for  a  quarter-hour 
period  unless  more  than  half  of  that 
period  is  required. 


(2)  Wnimum  fee.  No  fees  wrill  be 
charged  if  the  cost  of  collecting  the 'fee 
is  equal  to  or  greater  than  the  fee  itself. 
That  cost  includes  the  costs  to  Amtrak 
for  billing,  receiving,  recording,  and 
processing  the  fee  for  deposit,  which 
has  been  deemed  to  be  $10.00. 

(3)  Computer  searches.  With  the 
exception  of  requesters  seeking 
documents  for  commercial  use,  Amtrak 
shall  not  charge  fees  for  computer 
search  tmtil  the  cost  of  search  equals  the 
equivalent  dollar  amount  of  two  hours 
of  the  salary  of  the  operator  performing 
the  search. 

(h)  Nonproductive  searches.  Amtrak 
may  charge  for  time  spent  for  search  and 
review  even  if  responsive  records  are 
not  located  or  if  the  records  located  are 
determined  to  be  entirely  exempt  from 
disclosure. 

(i)  Advance  payments.  (1)  When 
Amtrak  estimates  or  determines  that 
charges  are  likely  to  exceed  $250,  an 
advance  payment  of  the  entire  fee  may 
be  required  before  continuing  to  process 
the  request. 

(2)  When  there  is  evidence  that  the 
requester  may  not  pay  the  fees  that 
would  be  incurred  by  processing  the 
request,  an  advance  deposit  may  be 
required.  Amtiak  may  require  the  full 
amount  due  plus  applicable  interest  and 
an  advance  payment  of  the  full  amount 
of  anticipated  fees  before  beginning  to 
process  a  new  request  or  continuing  to 
process  a  pending  request  whne  a 
requester  has  previously  felled  to  pay  a 
properly  charged  FOIA  fee  within  thirfy 
(30)  days  of  the  date  of  billing.  The  time 
limits  of  the  FOIA  will  begin  only  after 
Amtrak  has  received  such  payment. 

(3)  Amtrak  will  hold  in  ab^rance  for 
forfy-five  (45)  days  requests  where 
deposits  are  due. 

(4)  Monies  owed  for  work  already 
completed  (i.e.,  before  copies  are  sent  to 
a  requester)  is  not  considered  an 
advance  payment. 

(5)  Amtrak  shall  not  deem  a  request 
as  being  received  in  cases  in  which  an 
advance  deposit  or  payment  is  due,  and 
further  work  will  not  be  done  until  the 
required  f>ayment  is  received. 

())  Charging  interest.  Amtrak  may 
charge  interest  on  any  tmpaid  bill  for 
processing  charges  starting  on  the  31st 
day  following  the  date  of  billing  the 
requester.  Interest  charges  will  be 
assessed  at  the  rate  that  Amtiak  pays  for 
short-term  borrowing. 
*     (k)  IVaiver  or  reduction  of  fees.  (1) 
Automatic  waiver  of  fees — When  the 
costs  for  a  FOIA  request  total  $10.00  or 
less,  fees  shall  be  waived  automatically 
for  all  requesters  regardless  of  category. 

(2)  Other  fee  waivers.  Decisions  to 
waive  or  reduce  fees  that  exceed  the 
automatic  waiver  threshold  shall  be 
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made  on  a  case-by-case  basis.  Records 
responsive  to  a  request  will  be  furnished 
without  charge  or  at  below  the 
established  charge  where  Amtrak 
determines,  based  on  all  available 
information,  that  disclosure  of  the 
requested  information  is  in  the  public 
interest  because: 

(i)  It  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  Amtrak 
and 

(ii)  It  is  not  primarily  in  the 
commercial  interest  of  the  requesting 
party. 

(3)  To  determine  whether  fee  waiver 
requirement  in  paragraph  (k)(2)(i)  of  this 
section  is  met,  Amtrak  will  consider  the 
following  fectors: 

(i)  The  subject  of  the  request — 
whether  the  subject  of  the  requested 
records  concerns  the  operations  or 
activities  of  Amtrak.  The  subject  of  the 
requested  records  must  concern 
identifiable  operations  or  activities  of 
Amtrak  with  a  connection  that  is  direct 
and  clear,  not  remote  or  attenuated. 

(ii)  The  informative  value  of  the 
information  to  be  disclosed — whether 
the  disclosure  is  likely  to  contribute  to 
an  understanding  of  Amtrak  operations 
or  activities.  The  disclosable  portions  of 
the  requested  records  must  be 
meaningfully  informative  about 
Amtrak's  operations  or  activities  in 
order  to  be  found  to  be  likely  to 
contribute  to  an  increased  public 
understanding  of  those  operations  or 
activities.  The  disclosure  of  information 
that  already  is  in  the  public  domain,  in 
either  a  duplicative  or  a  substantially 
identical  form,  would  not  be  as  likely  to 
contribute  to  such  understanding  where 
nothing  new  would  be  added  to  the 
public's  understanding. 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
public  likely  to  result  firom  disclosure 
— whether  disclosure  of  the  requested 
information  will  contribute  to  public 
understanding.  The  disclosure  must 
contribute  to  the  underatanding  of  a 
reasonably  broad  audience  of  persons 
interested  in  the  subject  as  opposed  to 
the  individual  imderstanding  of  the 
requester.  A  requester's  abilify  and 
expertise  in  the  subject  area  as  well  as 
the  requester's  intention  to  effectively 
convey  information  to  the  public  shall 
be  considered.  It  shall  be  presumed  that 
a  representative  of  the  news  media  will 
satisfy  this  consideration. 

(iv)  The  significance  of  the 
contribution  to  public  understanding — 
whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  Amtrak  operations  or 
activities.  The  public's  understanding  of 
the  subject  in  question,  as  compared  to 


the  level  of  public  imderstanding 
existing  prior  to  the  disclosure,  must  be 
enhanced  by  the  disclosure  to  a 
significant  extent. 

(4)  To  determine  whether  the  fee 
waiver  requirement  in  paragraph 
(kK2)(ii)  of  this  section  is  met,  Amtrak 
will  consider  the  following  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest — whether  the 
requesting  party  has  a  commercial 
interest  that  would  be  furthered  by  the 
requested  disclosure.  Amtrak  shaU 
consider  any  commercial  interest  of  the 
requesting  parfy  (with  reference  to  the 
definition  of  "commercial  use"  in 
paragraph  (c)(1)  of  this  section),  or  any 
person  on  whose  behalf  the  requesting 
parfy  may  be  acting  that  would  be 
furthered  by  the  requested  disclosuire. 
Requesters  shall  be  given  an 
opportunify  to  provide  explanatory 
information  regarding  this 
consideration. 

(ii)  The  primary  interest  in 
disclosure — whether  the  magnitude  of 
the  identified  commercial  interest  of  the 
requester  is  sufficiently  large  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  "primarily 
in  the  commercial  interest  of  the 
requester."  A  fee  waiver  or  reduction  is 
justified  where  the  public  interest 
standard  is  satisfied  and  that  public 
interest  is  greater  in  magnitude  than  any 
identified  commercial  interest  in 
disclosure. 

(5)  Requests  for  a  fee  waiver  will  be 
considered  on  a  case-by-case  basis, 
based  upon  the  merits  of  the 
information  provided.  Where  it  is 
difficult  to  determine  whether  the 
request  is  commercial  in  nature,  Amtrak 
may  draw  inference  from  the  requester's 
identify  and  the  circumstances  of  the 
request. 

(6)  Requests  for  a  waiver  or  reduction 
of  fees  must  address  the  fectors  listed  in 
paragraphs  (k)(3)  and  (4)  of  this  section. 
In  all  cases,  the  burden  shall  be  on  the 
requesting  parfy  to  present  evidence  of 
information  in  support  of  a  request  for 

a  waiver  of  fees. 

(1)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time  in  order  to  avoid  payment  of 
fees.  Where  Amtrak  reasonably  believes 
that  a  requester  or  a  group  of  requesters 
acting  in  concert  is  attempting  to  divide 
a  request  into  a  series  of  requests  for  the 
purpose  of  avoiding  fees,  Amtrak  may 
aggregate  those  requests  and  charge 
accordingly.  Amtrak  may  presume  that 
multiple  requests  of  this  type  made 
within  a  3(Hiay  period  have  been  made 
in  order  to  avoid  fees.  Where  requests 
are  separated  by  a  longer  period,  Amtrak 
may  aggregate  them  only  when  there 
exists  a  solid  basis  for  determining  that 


aggregation  is  warranted.  Multiple 
requests  involving  unrelated  matters 
may  not  be  aggregated. 

1701.12    Other  fights  and  tervlcet. 

Nothing  in  this  part  shall  be 
construed  to  entitle  any  person,  as  of 
right,  to  any  service  or  to  the  disclosure 
of  any  record  to  which  such  person  is 
not  entitled  under  the  FOIA. 

Dated:  November  6, 1997. 
Sarah  H.  Duggin, 

Vice  President  and  General  Counsel. 
(FR  Doc.  97-29717  Filed  11-13-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  216 

[DockM  No.  971023253-7253-01: 1.D. 
093097E] 

Taldng  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Rocket  Launches 

AGENCY:  National  Marine  Fisheries 
Service  (NMPS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  a  petition  for 
regulations  and  an  application  for  a 
small  take  exemption;  request  for 
comment  and  information. 

SUMMARY:  NMFS  has  received  a  request 
from  the  30th  Space  Wing,  U.S.  Air 
Force  for  a  small  take  of  marine 
mammals  incidental  to  missile  and 
rocket  launches,  aircraft  flight  test 
operations  and  helicopter  operations  at 
Vandenberg  Air  Force  Base,  CA 
(Vandenberg).  As  a  result  of  that 
request.  NMFS  is  considering  whether 
to  propose  regulations  that  would 
authorize  the  incidental  taking  of  a 
small  nimiber  of  marine  mammals.  In 
order  to  issue  such  regulations.  NMFS 
must  determine  that  these  takings  will 
have  a  negligible  impact  on  the  affected 
species  and  stocks  of  marine  mammal^;, 
NMFS  invites  comment  on  the 
application  and  suggestions  on  the 
content  of  the  regulations. 
DATES:  Comments  and  information  must 
be  postmarked  no  later  than  December 
15, 1997. 

ADDRESSES:  Comments  should  be 
addressed  to  Michael  Payne,  Chief, 
Marine  Mammal  Division,  Office  o£ 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3226.  A  copy  of  the  application  may  be 
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obtained  by  writing  to  the  above 
address,  telephoning  the  person  below 
(see  FOR  FURTHER  INFORMATK)M  CONTACT). 
FOR  FURTHER  MFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources.  NMFS.  (301)  713- 
2055,  or  Inna  Lagomarsino.  Southwest 
Regional  Office.  NMFS.  (310)  980-4016. 
SUPPI^IKNTARY  MFORIfMTKM: 

Background 

Section  101(a)(5)CA)  of  the  Marine 
Mammal  ProtecUon  Act  (16  U.S.C.  1361 
et  seq.)  (MMPA)  directs  the  Secretary  of 
Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
marine  Tnnmmiiln  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  the  Secretary  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  8tock(8),  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses,  and 
regulations  are  prescribed  setting  forth 
the  permissible  methods  of  taking,  and 
the  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 
NMFS  has  defined  "negligible  impact" 
in  50  CFR  216.103  as  "an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  aSect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Description  of  Request 

On  September  30, 1997,  NMFS 
received  an  application  for  an 
incidental,  small  take  exemption  under 
section  101(a)(5)(A)  of  the  MMPA  from 
the  30th  Space  Wing,  Vandenberg  to 
take  marine  manunals  incidental  to 
missile  and  rocket  laimches,  aircraft 
flight  test  operations,  and  helicopter 
operations  at  Vandenberg. 


Vandenberg  is  located  on  the  south- 
central  coast  of  California.  The  base 
covers  approximately  98,000  acres  in 
western  Santa  Barbara  County.  The  Air 
Force's  primary  missions  at  Vandenberg 
are  to  launch  and  track  satellites  in 
space,  test  and  evaluate  the  United 
State's  intercontinental  ballistic  missile 
systems,  and  support  aircraft  operations. 
As  a  nonmilitary  facet  of  operations, 
Vandenberg  is  also  committed  to 
promoting  commercial  space  launch 
ventures. 

Vandenberg  anticipates  a  total  of  10 
launches  annually  for  Minuteman  and 
Peacekeeper  missiles  bom  North 
Vandenberg  and  a  total  of  20  launches 
annually  for  space  launches  (6  Delta  U. 
3  Taurus,  2  Atlas.  3  Titan  IV,  2  Titan  n 
and  4  Lockheed  launch  vehicles)  bt>m 
South  Vandenberg. 

Launch  operations  are  a  major  source 
of  noise.  The  operation  of  launch 
vehicle  engines  produces  significant 
sound  levels.  Generally,  four  types  of 
noise  occur  during  a  launch.  Tliey  are: 
(1)  Combustion  noise  fit>m  launch 
vehicle  chambers;  (2)  jet  noise  generated 
by  the  interaction  of  the  exhaust  jet  and 
the  atmosphere;  (3)  combustion  noise 
fit>m  the  post-burning  of  combustion 
products;  and  (4)  sonic  booms. 

Noise  disturbance  from  operations  on 
Vandenberg  may  cause  negligible  short- 
term  impacts  to  piimipeds  (seals  and  sea 
lions)  hauled  out  on  the  Vandenberg 
coastline.  The  princii>al  form  of  impacts 
would  be  infrequent  and  unintentional 
incidental  harassment  resulting  from 
noise  generated  by  aircraft  and  by 
missile  and  rocket  launches.  There  is  a 
potential  for  launch  noises  and  sonic 
booms  to  cause  a  starUe  response  and 
flight  to  water  for  those  harbor  seals, 
California  sea  lions  and  other  pinnipeds 
that  may  haul  out  on  the  coastline  of 
Vandenberg  and  on  the  Northern 
Channel  Islands  (NQ).  Launch  noise  is 
expected  to  occur  over  the  coastal 
habitats  in  the  vicinity  of  the 


Vandenberg  launch  site  during  every 
launch,  while  sonic  booms  may  be 
heard  on  NCI,  specifically  San  Miguel 
and  Santa  Rosa  Islands,  only  during 
certain  launches  of  certain  rocket  types 
(principally  Titan  IV).  Because  the  noise 
may  potentially  result  in  disturbance  of 
pinnipeds,  an  MMPA  authorization  is 
required  in  order  to  exempt  the 
applicant  bom  the  penalties  of  the 
MMPA  for  taking  by  harassment  that 
occurs  in  compliance  with  such 
authorization. 

Regulations,  if  issued,  wOuld  replace 
aimual  incidental  harassment 
authorizations  issued  to  Vandenberg  for 
takings  incidental  to  launches  by 
Lockheed  Martin  launch  vehicles  (62  FR 
40335.  July  28,  1997).  McDonnell 
Douglas  Aerospace  Delta  n  rocket 
launches  (61  FR  59218,  November  21. 
1996),  Taurus  launches  (62  FR  734. 
January  6. 1997)  and  Titan  D  and  Titan 
IV  launches  (61  FR  64337,  December  4, 
1996).  In  addition,  these  regulations 
would  authorize  takings  incidental  to 
Minuteman  and  Peacekeeper  missile 
launches,  aircraft  flight  test  operations 
and  helicopter  operations,  which  have 
not  been  authorized  previously. 

Infonnatian  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  the  request  and 
the  structure  and  content  of  the 
regulations  to  allow  the  taking.  NMFS 
will  consider  this  information  in 
developing  proposed  regidations  to 
authorize  the  taking.  If  NMFS  proposes 
regulations  to  allow  this  take,  interested 
parties  will  be  given  ample  time  and 
opportunity  to  comment 

Dated:  November  6. 1997. 
David  L.  Evans, 

Deputy  Atsistant  Administrator  for  Fitharieg, 
National  Marine  Fisheries  Senrice. 
[FR  Doc.  97-29935  FUed  11-13-^7;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE. 

Animal  and  Plant  Haalth  InapaeUon 
Sarvica 

[Docket  No.  97-100-1] 

Nottca  of  Raquaat  for  Extanalon  of 
Appcoval  of  an  Informatton  Collection 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Extension  of  approval  of  an 
information  collection;  comment 
request 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  approval  of  an 
information  collection  in  support  of  the 
export  of  poultry  and  poultry  h«trtiing 
eggs  from  the  United  States. 
DATES:  Comments  on  this  potice  must  be 
received  by  January  13, 1998  to  be 
assured  of  consideration. 
ADDHESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  biirden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-109-1,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118.  Riverdale. 
MD  20737-1238.  Please  send  an  ori^nal 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-109-1. 
Comments  received  may  be  inspected  at 
USDA.  room  1141.  South  Buildiog,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  bcUitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATION:  For 
information  regarding  the  Certificate  for 
Poultry  and  Hatching  E^  for  Export. 


contact  Dr.  Andrea  Morgan,  Senior  Staff 
Veterinarian,  Animals  Program, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1236,  (301)  734- 
8068.  For  copies  of  more  detailed 
information  on  the  information 
collection,  contact  Ms.  Celeste  Sickles. 
APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

SUPPLEMBITARY  MFORMATION: 

Tit]e:  Certificate  for  Poultry  and 
Hatching  Eggs  for  Export 

Oha  Number:  0579-0048. 

Expiration  Date  of  Approval:  June  30, 
1908. 

Type  of  Request:  Extension  of 
approval  of  an  information  collection. 

Abstract:  The  export  of  agriodtural 
commodities,  including  poultry  and 
hatching  eggs,  is  a  major  business  in  the 
United  States  and  contributes  to  a 
favorable  balance  of  trade.  In 
accordance  with  21  U.S.C.  112  and  113. 
the  U.S.  Department  of  Agriculture 
(USDA),  Animal  and  Plant  Health 
Inspection  Service  (APHIS).  Veterinary 
Services  (VS),  collects  information  and 
conducts  inspections  to  ensure  that 
poultry  and  hatching  eggs  exported  from 
the  United  States  are  free  of 
communicable  diseases.  Receiving 
countries  have  specific  health 
requirements  for  poultry  and  hatching 
eggs  exported  from  the  United  States. 
Most  countries  require  a  certification 
that  our  poultry  and  hatrbing  eggs  are 
disease  free.  This  certification  generally 
must  cany  the  USDA  seal  and  be 
endorsed  by  an  APHIS  veterinarian.  VS 
Form  17-6,  Certificate  for  Poultry  and 
Hatching  Eggs  for  Export,  is  generally 
used  to  meet  these  requirements. 

We  are  asking  the  Office  of 
Management  and  Budget  (0MB)  to 
approve  the  continued  use  of  tids 
information  collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 


validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  buiden  for  this  collection  of 
information  is  estimated  to  average  .5 
hours  per  response. 

Respondents:  U.S.  exporters  of 
poultry  and  hatching  eggs.  Federal 
veterinarians,  accredited  veterinarians. 

Estimated  number  of  respondents: 
300. 

Estimated  number  of  responses  per 
respondent:  70. 

Estimated  annual  number  of 
responses:  21,000. 

Estimated  total  annual  burden  on 
respondents:  10,500  hotus. 

All  responses  to  this  notice  will  be 
simimarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washingtoa,  DC,  this  7th  day  of 
November  1997. 

Charles  SchwaDM. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Senrice. 

[FR  Doc  97-29992  Filed  ll-lS-e7: 8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inapactlon 
Sarvica 

[Docket  Na  97-001-4] 

Handling.  Training,  and  ExhMtlon  of 
PotantMly  Dangaroua  Exotic  or  Wild 
Animals 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reo{>ening  and 
extending  the  comment  period  for  our 
notice  requesting  information 
concerning  what  practices  are  ourently 
used  for  handling  and  training 
potentially  dangerous  exotic  or  wild 
animals  used  in  exhibition  (such  as,  but 
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not  limited  to,  elephants,  lions,  or 
tigers),  and  what  training  and 
experience  levels  trainers  and  handlers 
of  such  animals  have.  This  reopening 
and  extension  will  provide  interested 
groups  and  individuals  with  additional 
time  to  prepare  comments  on  the 
request  for  information. 
DATES:  Consideration  will  be  given  only 
to  comments  on  Docket  No.  97-001-1 
that  are  received  on  or  before  December 
12, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-001-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Rlverdale.  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-001-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATIOM  CONTACT:  Mr. 
Stephen  Smith,  Staff  Animal  Health 
Technician,  Animal  Care,  APHIS,  4700 
River  Road  Uilit  84,  Rlverdale,  MD 
20737-1234,  (301)  734-7833. 

SUPPt.EMENTARY  MFORMATION: 

Background 

On  July  24, 1997,  we  published  in  the 
Federal  Register  (62  FR  39802,  Docket 
No.  97-001-1)  a  notice  requesting 
information  concerning  the  training  and 
handling  of  potentially  dangerous  wild 
and  exotic  animals  used  in  exhibition  in 
order  to  obtain  a  better  understanding  of 
the  issues  pertaining  to  their  welfare. 
Comments  on  the  request  for 
information  were  required  to  be- 
received  on  or  before  September  22. 
1997.  On  September  22, 1997,  we 
published  in  the  Federal  Register  (62 
FR  4946»-49469,  Docket  No.  97-001-2) 
a  notice  that  reopened  and  extended  the 
comment  period  for  an  additional  45 
days,  to  November  6. 1997. 

m  the  notice  requesting  information, 
we  said  we  were  most  interested  in 
receiving  information  that  is  in  the  form 
of  published  industry  standards, 
published  reports  in  peer-reviewed 
journals,  studies,  and  objective 
scientific  data.  We  have  been  made 
aware  that  several  industry  associations 
interested  in  submitting  information 
have  been  unable  to  complete  their 
consultation  with  members  of  their 
associations  in  order  to  compile 
information  on  accepted  industry 
standards  for  the  handling  and  training 


of  exotic  or  wild  animals.  We  believe 
this  information  would  be  helpful  to  us 
in  obtaining  a  better  imderstanding  of 
the  issues  pertaining  to  the  welfare  of 
exotic  or  wild  animals  used  in 
exhibition. 

In  order  that  these  groups  can  have 
time  to  compile  the  requested 
information,  we  are  reopening  and 
extending  the  comment  period  on 
Docket  No.  97-001-1  to  December  12, 
1997.  This  action  will  also  allow  any 
other  interested  groups  and  individuals 
additional  time  to  prepare  and  submit 
comments. 

ABthority.  ^  U.S.C  2131-2159;  7  CFR  2.22. 
2.80.  and  371.2(g). 

Done  in  Washington,  DC,  this  7th  day  of 
November  1997. 
Charles  Schwalbs, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-29991  Filed  11-13-97;  8:45  am) 
■UMO  OOOe  Mt»-S4-P 


COMMnTEE  FOR  PURCHASE  FROHi 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Deschutes  Provincial  intsragsncy 
Executive  Committee  (PlEC),  Advisory 
Commlttes 

AQBICY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  December  1, 
1997  at  Rock  Springs  Guest  Ranch  7 
miles  north  of  Bend,  OR.  The  meeting 
will  start  at  9:00  a.m.  and  finish  at  5:00 
p.m.  Agenda  items  include:  (1) 
Completion  of  comments  on  the  DEIS 
documents  for  the  Eastside  Ecosystem 
project.  (2)  Monitoring  Reports,  (3) 
Update  on  Working  Groups  (4)  Open 
Public  Forum.  All  Deschutes  Province 
Advisory  Committee  meetings  are  open 
to  the  public. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mollie  Chaudet,  Province  Liaison, 

USDA,  Bend-Fort  Rock  Ranger  District, 

1230  N.  E.  3rd.  Bend.  Oregon  97701. 

541-383-4769. 

Sally  Collins. 

Deschutes  National  Forest  Supennadr. 

[FR  Doc.  97-29917  Filed  11-13-97;  8:45  am] 

aaxJNQ  coos  34ie-ii-li 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTKM:  Additions  to  the  Procurement 

List 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  15. 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman  (703)  803-7740. 
SUPPLEMENTARY  MFORMATION:  On  July 
11,  August  1,  8,  September  5  and  12. 
1997.  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (62  F.R. 
37192.  41339,  42745.  46944  and  48050) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Conmiittee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U,S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sinall  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  sinall 
organizations  that  will  furnish  the 
services  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  tli» 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Proctirement  List 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procuirement 
List: 
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Central  Facility  Management  (Including 
Janitorial/Custodial.  Grounds 
Maintenance.  Interior  Landscaping. 
Copier  Operation.  Mail  and 
Messenger  Service  &  Shipping/ 
Receiving),  U.S.  Department  of 
Agriculture,  Beltsville  Office 
Complex,  5601  Sunnyside  Avenue, 
Beltsville,  Maryland 

Food  Service  Attendant.  Naval  Air 
Station.  Jacksonville.  Florida 

Mailroom  Operation,  National  Oceanic 
and  Atmospheric  Administration, 
Western  Regional  Center  &  Pacific 
Marine  Center.  Seattie.  Washington 

Operation  of  Postal  Service  Center. 
Building  337.  Goodfellow  Air  Force 
Base.  Texas 

Warehouse  Operation.  565th 
Quartermaster  Company.  80th  Street, 
Fort  Hood.  Texas. 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

BflTvly  L.  Milkman. 

Executive  Director. 

(FR  Doc.  97-30006  Filed  11-13-97;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  VVHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procursmsnt  Ust;  PropoMd  Additions 

AOBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 


Procurement  List 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities. 
COMMniTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  IS.  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Ariington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMBITARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  follovdng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fectors  considered  for  this 
certification  were: 

1.  The  action  will  not  residt  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  restilt  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTJay  Act  (41  U.S.C  46-48c)  in 
coimection  with  the  services  proposed 
for  additfon  to  the  Procurement  List 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Proctuement 
List  for  production  by  the  nonprofit 
agencies  listed: 

HVAC  System  Filter  Maintentince 

Baaewide  (less  Family  Quarters).  Fact  Sam 
Houston.  Texas 
.  NPA:  Goodwill  Industries  of  San  Antonio. 
San  Antraiio.  Texas 

Janitorial/Custodial 

Naval  Air  Raaarve.  MofiiBtt  Field,  California 

NPA:  VTF  Services,  Palo  Alto,  California 

Janitorial/Grounds  Maintenance 

VA  Outpatient  Clinic.  Griffis^Air  Base, 

Rome,  New  York 
NPA:  The  Arc  of  Oneida  County,  Inc.  Utica. 

New  York 


Kennel  Caretaker 

U.S.  Customs  Service.  JFK  Airport,  Jamaica, 

New  York 
NPA:  The  Corporate  Source,  Inc.,  New  Yorit, 

NewYori: 

Laundry  Service 

Naval  Amphibious  Base,  Buildings  302. 303 

and  505.  Coronado.  California 
NPA:  Job  Options,  Inc..  San  Diego.  California 
Beverly  L.  Milkman, 
Executive  Director. 

(FR  Doc.  97-30007  Filed  11-13-97;  8:45  am] 
■UJNO  COOK  S3S3-Ot-^ 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Revtsw. 
Comment  Request 

DOC  has  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
cleerance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Btireau  of  Economic 
Analysis. 

Title:  Survey  of  Foreign  Ocean 
Carriers'  Expenses  in  the  United 
States— BE-29. 
Form  Numberfs):  BE-29. 
OMB  Approval  Number  0608-0012. 
Type  of  Request:  Extension — regular 
submission. 
Burden;  620  hours. 
Number  of  Respondents:  155. 
Avg  Hours  Per  R^ponse:  4  hours. 
Needs  and  Uses:  Tne  Bureau  of 
Economic  Analysis  is  responsible  for 
the  computation  and  publication  of  the 
U.S.  balance  of  payments  accounts.  The 
information  collected  in  this  survey  is 
an  integral  part  of  the  "transportation" 
portion  of  the  U.S.  balance  of  pajrments 
accounts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  aimual  data  on 
foreign  oceen  carriers'  expenses  in  the 
United  States. 

Affected  Public:  U.S.  agents  of  foreign 
ocean  carriers. 
Frequency:  Annually. 
Respondent's  Obligation:  Mandatory. 
Lega7  Authority:  The  International 
Investment  and  Trade  Services  Act  22 
U.S.C.  3101-3108. 

OAffl  DesJc  Officer:  Paul  Bugg.  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer.  (202) 
482-3272.  Department  of  Commerce. 
Room.  5327. 14th  and  Constitution 
Avenue,  NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  this  notice  to  Paul 
Bugg.  OMB  Desk  Officer,  Room  10201. 


61082 
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New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  November  7, 1997. 
Linda  Engebneiu', 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.97-29999  Filed  11-13-97;  8:45ariil 

BNJJNOCOOe:  9S10-CA-P 

DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Revtow; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

TiUe:  Survey  of  Foreign  Airline 
Operators'  Revenues  and  Expenses  in 
the  United  States— BE-36. 

Form  Numbeiis):  BE-36. 

OMB  Approval  Number:  0608-001 3. 

Type  of  Request:  Extension — ^regular 
submission. 

Burden:  350  hours. 

Number  of  Respondents:  70. 

Avg  Hours  Per  Response:  5  hours. 

Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  is  responsible  for 
the  computation  and  publication  of  the 
U.S.  balance  of  payments  accounts.  The 
information  collected  in  this  survey  is 
an  integral  part  of  the  "transportation" 
portion  of  the  U.S.  balance  of  payments 
accounts.  The  balance  of  payments 
accounts,  which  are  published  quarterly 
in  the  Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  annual  data  on 
foreign  airline  operators'  revenues  and 
expenses  in  the  United  States. 

Affected  Public:  Foreign  air  carriers. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legoi  Authority:  The  International 
Investment  and  "Trade  Services  Act.  22 
U.S.C.  3101-3108. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 


DOC  Forms  Clearance  Officer.  (202) 
482-3272,  Department  of  Commerce, 
Room,  5327, 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  this  notice  to  Paul 
Bugg,  OMB  Desk  Officer,  Room  10201, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  November  7. 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.97-30000  Filed  11-13-97;  8:45aml 
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DEPARTMENT  OF  COMMERCE 

Buresu  of  Export  Administration 

Application  for  Transfer  of  Ucenses  to 
AnottMT  Party 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  13, 1998. 
AOORESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Deptutmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  MFORMATfON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877. 
Washington,  DC  20230. 
SUPPl£MENTARY  INFORMATION: 

I.  Abstract 

Certain  circumstances  such  as 
company  mergers,  company  takeovers, 
etc.,  necessitate  the  transfer  of  an  active 
export  license  firom  one  party  to 
another.  When  a  licensee  transfers  an 
imexpired  license  to  another  party, 
there  must  be  assurances  that  the  other 
party,  the  transferee,  will  also  be 
accountable  for  the  proper  use  of  the 
license.  The  required  information 
collected  firom  both  parties  provides 


assurances  that  the  balance  of  the 
shipments  will  not  be  diverted  or  used 
for  purposes  contrary  to  the  authorized 
use  of  the  approved  license.  ■< 

n.  Information  Submitted  in  WHtiiig 

IILDaU 

OMB  Number:  0694-0051. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  ciuiently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Time  Per  Response:  1  hour 
per  response. 

Estimated  Total  Annual  Burden 
Hours:  18. 

Estimated  Total  Annual  Cost:  $200 
(no  capital  expenditures  required). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  throiigh  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  will  also  bocome  a  matter  of  public 
record. 

Dated:  November  6. 1997. 
Linda  Eogehneier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  97-29964  Filed  11-13-97;  8:45  am) 
aajJNQ  CODE  3610-DT-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

One-time  Report  for  Foreign  Softwara 
or  Technology  Eligible  for  De  Minimis 
Exclusion 

action:  Proposed  collection;  comment 
request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 


Federal  Register  /  Vol.  62.  No.  220  /  Friday,  November  14.  1997  /  Notices  61083 


respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
dates:  Written  comments  must  be 
submitted  on  or  before  January  13, 1998. 
AOORESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Clearance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

FOR  FURTHER  SIFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8trumuit(s)  and  instructions  should 
be  directed  to  Stephen  Baker. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW,  room  6877, 
Washington.  DC  20230. 

SUPPLEMENTARY  MFORHATKM: 

LAhstract 

Section  734.4  exempts  from  the  EAR  , 
reexports  of  foseign  technology 
commingled  witii  or  drawn  from 
controUed  U.S.  origin  technology  valued 
at  10%  or  less  of  the  total  value  of  the 
foreign  technology.  However.  p««ons 
must  submit  a  one-time  leport  for  the 
foreign  software  or  technology  to  BXA 
prior  to  reliance  upon  this  de  miidmis 
exclusion. 

IL  Metliod  ofCollectioB 

Exporters  sulxnit  a  one-time  written 
report 

nLData 

OMB  Number:  0GQ4-0101. 

Fonn  Niunber:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currentiy  approved 
collection. 

Affected  Public:  Individuals, 
businesses  at  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Numbm  of  Respondents: 
10. 

Estimated  Time  Par  Response:  2S 
hours. 

Estimated  Total  Annual  Burden 
Hours:  250. 

Estimated  Total  Aimual  Cost:  $5,000 
(no  capital  expenditures  are  required). 

IV.  Raqaest  far  CooBawats 

Comments  are  invited  cm:  (a)  Whether 
the  proposed  collection  of  infinrmaticm 
is  necessary  for  the  propw  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accnracy  of  the 
agencjr's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  November  7, 1997. 
Linda  Engelmaier, 

Departmental  Forms  Clearaace  Officer.  Office 
t^Marmgement  and  Orgnnizatinn. 
[FR  Doc  97-30001  Filed  11-11-97: 8:45  am) 
■UMO  oeoc  aB1^«T-r 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
Ucansa  Exception;  Humanltartan 


ACTON:  Proposed  collection;  comment 
request 


r:  The  Departmmt  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collecttons.  as  required  by  the 
Pqwrwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(cX2MA)). 

DATES:  Written  commmts  nuist  be 
submitted  on  or  before  January  13, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engrimeier.  Departmental 
Qearance  CMficer.  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 


RM  PURTMSR  WromiATIOII  CONTACT: 
Requests  fioo'  additional  infonnstian  or 
cojries  of  the  inftmnatioD  collection 
instnmient(s)  and  instructions  should 
be  diracted  to  Stephen  Baker, 
Department  of  Commerce,  14th  and 
Qmstitution  Avenue.  NW,  room  6877, 
Washington,  DC,  20230. 


LAkatrad 

Section  7(g)  of  the  EAA,  as  amended 
by  the  E^qport  Adnrinistiation 
Amendments  Act  of  1985  (Public  Law 
99-64),  exempts  from  foreign  policy 
controls  exports  of  donations  to  meet 


basic  human  needs.  Previously  an 
exporter  had  to  apply  for  a  bulk 
Humanitarian  License  when  wishing  to 
export  goods  to  restricted  countries. 
Under  the  ciirrent  regulations,  there  is 
license  exception  procedujn  which 
allows  exporters  to  ship  humanitarian 
donations  to  restricted  coimtries  by 
simply  mwintaining  certain  records.  The 
records  can  be  used  for  enforcement 
purposes. 

m.  Data 

OMB  Ntimber:  0694-0033. 

Fonn  Number:  None. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currentiy  approved 
collectfon. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents:  4. 

Estimated  Time  Per  Response:  4  hours 
per  response. 

Estimated  Total  Aimual  Burden 
Hours:  16. 

Estimated  Total  Annual  Cost:  S60  (no 
capital  expenditures  are  required). 

IV.  Reqnest  for  CommeBts 

Comments  are  invited  an:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  fat  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected:  and  (d)  wrays  to  minimizB  the 
burden  of  the  collection  of  information 
on  respondents,  including  throu^  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  wiU  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collectian; 
they  will  also  become  amatter  of  public 
record. 

Dated:  Novanbar  7, 1997. 


Departmental  Forms  OeararKX  Ofpca,  Office 

afhSanagement  and  Orgaiuzati<m. 

[FR  Doc  97-30002  Filed  11-13-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trada  Adminiatration 
[A-7n-«tq 

Notica  of  Final  Raaulta  of  Antidumping 
Duty  Adminiatrativa  Raviaw:  Furfuryl 
Alcohol  From  the  Republic  of  South 
Africa 

agency:  Import  Administntioii. 
International  Trade  Administration, 
Department  of  Conmierce. 


r:  On  July  8. 1997,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  furfuryl  alcohol  from  the  Republic  of 
South  Africa.  The  review  covers 
shipments  of  this  merchandise  to  the 
United  States  during  the  period 
December  16,  1994,  tlirough  May  31, 
1996,  the  poiod  of  review. 

Based  on  our  analysis  of  the 
comments  received,  and  the  correction 
of  certain  ministerial  errors,  we  have 
changed  the  preliminary  results.  The 
final  resiilts  are  listed  below  in  the 
section  "Final  Results  of  Review." 
EFfECnVE  DATE:  November  14, 1997. 
FOR  RIRTMER  arOnMATION  CONTACT: 
Michelle  Frederick  or  Kris  Campbell. 
OfBce  of  AD/CVD  Enforcement  11, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-0186  and  (202)  482-3813, 
respectively. 

SUPPLBCNTARY  aVORMATION: 

Aypiicabie  StatvlB  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  efEsctive  January  1, 1995. 
the  efiiective  date  of  the  amendbnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreement  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department's")  regulations  are  to  the 
provisions  codified  at  19  CFR  part  353, 
as  of  April  1, 1996.  Where  we  cite  to  the 
Department's  new  regulations  (19  CFR 
part  351.  62  FR  27926  (May  19. 1997) 
("New  Regulations")  as  an  indication  of 
current  Department  practice,  we  have  so 
stated. 

Background 

This  review  covers  one  manufiicturer/ 
exporter  to  the  United  States  of  the 
subject  merchandise,  Qlovo  Sugar 
Limited  ("ISL").  On  July  8. 1997,  the 
Department  published  in  the  Federal 


Register  the  Preliminary  Results  of 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Furfuryl 
Alcohol  from  the  Republic  of  South 
Africa.  62  FR  36488  ("the  preliminary 
results").  We  received  case  and  rebuttal 
briefs  from  QO  Chemicals,  Inc  ("the 
petitioner")  and  ISL  on  August  7,  1997, 
and  August  26, 1997,  respectively.  A 
public  hearing  was  held  on  August  28, 
1997. 

The  Department  has  now  completed 
this  administrative  review  in 
accordance  with  section  751  of  the  Act 

Scope  of  tlw  Review 

The  merchandise  covered  by  this 
order  is  furfuryl  alcohol  (C4H3OCH2OH). 
Furfuryl  alcohol  is  a  primary  alcohol, 
and  is  colorless  or  pale  yellow  in 
appearance.  It  is  usisd  in  the 
manuiacttire  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocellulose,  cellulose  acetate,  and 
other  soluble  dyes.  The  product  subject 
to  this  order  is  classifiable  under 
subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  Sutes  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
c6nvenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

CoDstmclad  Export  Price  ("CEP") 

For  sales  to  the  United  States,  we 
calculated  CEP  based  on  the  same 
methodology  used  in  the  preliminary 
results,  with  the  following  exceptions: 

1.  We  excluded  certain  sales  made  of 
furfuryl  alcohol  which  entered  the 
United  States  prior  to  the  suspension  of 
liquidation.  See  Comment  6. 

2.  We  based  the  calculation  of  the  CEP 
profit  rate  on  information  contained  in 
ISL's  audited  financial  statements 
regarding  profits  made  on  "by- 
products" rather  than  on  the  total  profit 
figure  in  the  company's  finanrial 
statements.  See  Comment  8. 

3.  We  have  treated  the  quality  testing 
expense  that  ISL  incurs  upon  furfuryl 
alcohol's  arrival  in  the  United  States  as 
a  movement  expense  and  not  as  an 
indirect  selling  expense.  See  Comment 
9. 

4.  We  limited  the  deduction  of 
indirect  expenses  incurred  in  the  home 
maricet  on  behalf  of  U.S.  sales  to  the 
expenses  of  ISL  personnel  incurred  for 
travel  to  the  United  States.  See 
Comment  10. 

5.  Tank  car  rental  credits  gained  for 
transporting  furfuryl  alcohol  in  the 
United  States  are  no  longer  added  to 
CEP  because  the  rep<yted  tank  car  rental 
expense  is  net  of  such  credits.  See 
Comment  11. 


6.  Certain  U.S.  inventory  carrying 
costs  have  been  converted  from  Rand  to 
U.S.  dollars.  See  Comment  12. 

Normal  Value  ("NV") 

We  used  the  same  methodology  to 
calculate  NV  as  that  described  in  the 
preliminary  results. 

Analyais  of  Commenta  Received 

In  accordance  with  19  CFR  353.38.  we 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results.  We 
received  a  case  brief  from  the  petitioner 
and  a  rebuttal  brief  from  ISL  (e.g., 
"Petitioner  Case  Brief,  "ISL  Rebuttal 
Brief). 

Conunent  1 :  Fictitious  Home  Market: 
The  petitioner  argues  that  the 
Department  erred  in  the  preliminary 
results  by  not  determining  that  a 
fictitious  market  exists  in  South  Africa 
rendering  HM  sales  of  furfuryl  alcohol 
inappropriate  as  a  basis  for  NV.  The 
petitioner  contends  that  the  Department 
unlawfully  restricted  the  applicability  of 
the  fictitious  market  provision  (section 
773(a)(2)  of  the  Act)  to  situations  where 
there  is  evidence  of  different 
movements  in  prices  at  whicdi  difiiarent 
forms  of  the  foreign  like  product  are 
sold  or  offered  for  sale. 

Specifically,  the  petitioner  argues  that 
the  Department's  restriction  of  this 
provision  to  situations  involving  price 
movements  of  difiiBrent  forms  of  the 
foreign  like  product  is  incorrect  for  the 
following  reasons.  First,  the  legislative 
history  of  the  1988  amendment  to  the 
fictitious  maricat  provision  (which 
provides  that  the  Department  may 
consider  "different  movements  in  prices 
at  which  different  forms  of  the  foreign 
like  product  are  sold  or  offered  for  sale" 
as  evidence  of  a  fictitious  market) 
clearly  indicates  that  this  evidence  is 
simply  an  illustrative  example  of  a 
fictitious  market  and  does  not  prevent 
the  Department  from  finding  a  fictitious 
market  based  on  other  evidence.  In  this 
regard,  the  petitioner  cites  the  Senate 
Report  accompan3ring  this  amendment: 
"The  purpose  of  this  provision  is  to 
highlight  one  particular  example  of  a 
fictitious  market."  S.Rep.  No.  71, 100th 
Congress.,  1st  Sess.  at  126  (1987) 
(Sermte  Report)  (emphasis  petitioner's). 
Second,  the  petitioner  contends  that  the 
Department's  interpretation  conflicts 
with  PQ  Corp  v.  United  States.  652  F. 
Supp.  724,  729  (CTT  1987)  ("PQ  Ctwp."), 
which,  although  it  predated  the  1988 
amendment,  continues  to  ofiisr  the 
proper  reading  of  the  general  purpose  of 
the  fictitious  mariiet  provision  as 
concerned  with  preventing  "parties 
from  manipulating  dumping  margins  by 
*  *  *  offiering  merchandise  at  a  price 
that  does  not  reflect  its  actual  market 
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price."  Third,  the  petitioner  claims  that 
the  Deptartment's  reasoning  renders  the 
provision  a  nullity  in  all  cases  where 
there  is  only  one  form  of  the  foreign  like 
product,  as  in  this  review.  The 
petitioner  concludes  that  the 
Department's  overly  restrictive  reading 
of  the  fictitious  market  provision  has 
allowed  ISL  to  manipulate  the  results  of 
this  review  by  establishing  a  fictitious 
market  through  severe  home  market 
price  reductions  even  though  the  world 
price  for  furfuryl  alcohol  increased 
during  the  period  of  review  ("FOR"). 

ISL  responds  that  the  petitioner's 
reading  of  the  fictitious  market 
provision  is  overly  broad  and  contends 
that  the  Department  should  sustain  its 
position  in  the  preliminary  results  that 
a  fictitious  market  does  not  exist  in  the 
home  market.  Citing  Tubeless  Steel  Disc 
Wheels  from  Brazil.  56  FR  14083  (April 
5, 1991)  [Disc  Wheels),  Porcelain-on- 
Steel  Cooking  Ware  from  Mexico.  58  FR 
32095  Oune  8, 1993)  [Porcelain 
Cookware),  and  the  Diapartment's  June 
30.  1997,  Memorandum,  ISL  contends 
that:  (a)  The  Department  has  always 
required  evidence  of  price  movements 
of  different  forms  of  the  foreign  like 
product  before  pursuing  a  fictitious 
market  allegation;  (b)  furfiiryl  alcohol  is 
a  single,  unitary  product  and  there  is  no 
possibility  that  the  prices  of  difiierent 
forms  of  the  foreign  like  product  could 
be  maniptdated  to  distort  the  dumping 
margin:  and  (c)  contrary  to  the 
petitioner's  interpretation  of  PQ  Corp.. 
this  case  stands  for  the  proposition  that 
there  is  no  reason  to  invoke  the 
fictitious  market  provision  absent 
evidence  that  a  sale  is  anything  less 
than  a  bona  fide  transaction;  in  this 
case,  the  viability  and  reality  of  the 
transactions  is  not  in  dispute.  ISL  adds 
that  the  petitioner's  concern  with 
reduced  home  maricet  prices  is  more 
appropriate  to  a  below-cost  allegation, 
which  the  petitioner  chose  not  to  file, 
and  concludes  that  a  respondent  is 
within  its  discretion  to  eliminate  price 
discrimination  by  either  raising  U.S. 
price,  lowering  home  market  price,  or 
doing  a  combination  of  the  two,  citing 
Final  Results  of  Redetermination  to 
Court  Remand,  The  Timken  Company  v. 
United  States.  OT  Case  No.  94-01- 
00008  (December  17, 1996))  (TlimJte/i 
Remand). 

DOC  Position:  We  agree  with  ISL  that 
the  record  evidence  regarding  its  South 
African  sales  does  not  warrant  a  finding 
that  ISL  has  established  a  fictitious 
home  market  Our  general  practice  in 
determining  whether  a  fictitious  maricet 
exists  is  to  require  evidence  that  the 
decrease  in  the  price  of  home  market 
sales  of  the  foreign  like  product  was 
accompanied  by  an  increase  in  the  price 


of  sales  of  "different  forms  of  the  foreign 
like  product"  See  Disc  Wheels.  56  FR 
at  14085  ("[Blefore  pursuing  a  [fictitious 
market]  allegation,  tiie  Department  must 
have  sufficient  evidence  to  believe  that 
there  have  been  diffarent  movements  in 
the  prices  at  which  different  forms  of 
the  subject  merchandise  have  been  sold 
in  the  home  market")  and  Porcelain 
Cookware.  58  FR  at  32096  ("In  order  for 
price  differences  to  serve  as  a  basis  for 
initiating  a  fictitious  sales  inquiry  . : . 
the  Department  must  have  sufficient 
evidence  to  believe  or  suspect  that  there 
have  been  different  movements  in  the 
prices  at  which  different  forms  of  the 
subject  merchandise  have  been  sold  in 
the  home  market  and  that  such  - 
movements  appear  ^o  reduce  the 
amount  by  which  foreign  market  value 
(FMV)  exceeds  the  U.S.  price  of  the 
merchandise").  As  we  explained  in  the 
fune  30.  1997,  Memorandum,  the  fects 
that  the  petitioner  presents  in  support  of 
its  claim,  centering  around  a  single 
supplier  selling  at  low  prices  in  the 
home  market,  do  not  justify  an 
expansion  of  our  practice. 

Although  oui  position  regarding  the 
petitioner's  claim  was  stated  clearly  in 
that  memorandum,  we  make  the 
folloMdng  additional  points  ftgarding 
the  petitioner's  comments  as  contained 
in  its  case  brief.  First,  given  the 
language  in  the  Senate  Report  to  the 
1988  amendment  to  the  fictitious  maii^ 
provision  that  price  movements  within 
a  foreign  like  product  are  "one  example 
of  a  fictitious  market,"  it  is  possible  that 
we  may  determine  in  the  future  that  a 
&ct  pattern  other  than  price  movements 
within  a  foreign  like  product  constitutes 
a  fictitious  market  However,  the  feet 
pattern  before  us,  involving  a  single 
respondent  that  lowered  its  home 
market  prices  during  the  POR,  is 
insufficient  to  make  such  a 
determination  and,  in  bet.  would 
conflict  with  a  basic  tenet  of  the 
dumping  law  were  we  to  do  so.  As 
noted  in  the  Timken  Remand,  a 
respondent  may  reduce  or  eliminate 
dumping  either  by  raising  its  U.S.  prices 
or  by  lowering  its  home  market  prices 
of  merchandise  subject  to  the  ordw.  A 
finding  that  ISL  has  created  a  fictitious 
market  based  solely  on  ISL's  lowering  of 
its  home  market  furfuryl  alcohol  prices 
would  contradict  this  basic  proposition. 

Second,  regarding  the  petitioner's 
argimient  that  OT's  decision  in  PQ 
Corp.  requires  a  difiierent  result,  we 
agree  widi  the  petitioner  that  the  court 
indicated  that  a  fictitious  market  could 
exist  when  the  price  of  merchandise 
"does  not  reflect  its  actual  price." 
However,  we  disagree  that  the 
information  on  the  record  indicates  that 
ISL's  home  market  sales  fell  to  meet  this 


standard.  Rather,  ISL's  home  market 
sales  were  bona  fide  transactions 
involving  a  significant  number  of 
customers  made  during  the  course  of  the 
POR.  These  customers  ordered, 
received,  and  paid  for  the  merchandise 
in  the  normal  course  of  business  based 
on  prices  contained  in  ISL's  price  lists. 
Further,  the  total  quantity  of  ISL's  home 
market  sales  was  fer  in  excess  of  the 
viability  threshold  and  in  our  view 
those  South  African  sales  must  be 
considered  one  of  the  company's 
primarv  markets. 

Finally,  based  on  the  above  facts 
concerning  ISL's  home  market  sales,  we 
disagree  mth  the  petitioner's  assertion 
that  the  Department  is  rendering  the 
fictitious  market  provision  a  nullity 
where,  as  here,  there  was  no  other  form 
of  the  foreign  like  product  to  which  a 
price  comparison  can  be  made.  Rather, 
given  the  facts  surrounding  ISL's  home 
market  sales,  we  have  determined  that 
the  harm  that  this  provision  seeks  to 
prevent  (artificial  pricing  leading  to  the 
elimination  of  a  ffaditig  of  dtmiping)  is 
not  present  in  this  case.  As  a  result, 
there  is  no  reason  in  this  proceeding  to 
go  beyond  our  normal  practice  of 
determining  the  existence  of  a  fictitious 
market  based  on  a  comparison  of  prices 
of  different  forms  of  the  foreign  like 
product. 

Comment  2:  Home  Market  Customer 
Affiliation:  The  petitioner  argues  that 
ISL  is  affiliated  with  its  home  maiket 
customers  due  to  its  self-described 
status  as  the  only  established  producer 
and  seller  of  furfuryl  alcohol  in  South 
Africa.  Citing  the  SAA's  discussion  (at 
838)  of  possible  affiliation  in  the 
absence  of  an  equity  relationship  (in 
elaborating  on  section  771(33HG)  of  the 
Act),  the  petitioner  states  that  affiliation 
can  result  from  the  ability  of  one 
company  "to  exercise  restraint  or 
direction"  over  another  company 
through  a  "close  supplier  relationships 
in  which  the  supplier  or  buyer  becomes 
reliant  upon  the  other." 

In  addition,  the  petitioner  commented 
on  the  following  specific  aspects  of  the 
Department's  fiine  30,  1997, 
Memorandum,  which  provided  an 
analysis  of  this  issue  for  the  preliminary 
results.  In  this  memorandum,  the 
Department  noted  that:  (a)  ISL's  home 
market  customers  appear  to  be  free  to 
purchase  furfuryl  alcohol  from  any 
source  willing  to  ofiier  it;  (b)  a  10 
percent  tariff  rate  appeared  to  be  the 
only  barrier  to  trade  facing  furfuryl 
alcohol;  and  (c)  that  it  appears  that 
furfuryl  alcohol  based  resins  compete 
with  phenolic  resins. 

The  petitioner  coimters  these  points 
by  arguing  that:  (a)  as  stated  in  the  Final 
Results  of  Antidumping  Duty 
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Administrative  Review:  Certain  Welded 
Stainless  Steel  Pipe  from  Taiwan,  82  FR 
37543.  37550  Quly  14. 1997),  the 
Department  focuses  on  actual  supplier 
relationships,  not  putative  statements 
regarding  freedom  to  purchase  from 
other  suppliers;  (b)  the  10  percent  tariff 
is  significant  given  the  absence  of 
furfuryl  alcohol  imports  to  South  Africa 
during  the  POR;  (c)  there  is  evidence  of 
barriers  to  trade  such  as  insignificant 
purchasing  power,  immense 
transportation  distances  bom  foreign 
suppliers,  insufficient  storage  for  foreign 
bulk  shipments,  and  the  possibility  of 
IS'.'s  customers'  damaging  their 
relationship  with  ISL,  the  sole  domestic 
supplier;  and  (d)  there  are  in  fact  no 
substitutes  for  furfuryl  alcohol  in  its 
primary  uses. 

These  facts,  the  petitioner  concludes, 
demonstrate  affiliation  between  ISL  and 
its  home  market  customers,  warranting 
the  rejection  of  ISL's  home  market  sales 
unless  they  are  determined  to  have  been 
made  at  arm's  length. 

ISL  responds  that  the  Department  was 
correct  in  determining,  in  its  June  30, 
1997,  Memorandum  at  8,  that  the 
petitioner's  allegation  that  ISL  is 
affiliated  with  its  home  market 
customers  is  "an  overly  broad 
interpretation  of  the  affiliation  via 
control  provision  in  section  771(33)(G)." 
According  to  ISL,  the  fact  that  it  is  the 
sole  domestic  producer  of  furfuryl 
alcohol  in  South  Africa  is  not  sufficient 
to  support  a  finding  of  affiliation  with 
its  home  market  customers.  Specifically, 
ISL  argues  that  (a)  None  of  the  home 
market  customers  is  related  to  ISL  by 
ownership;  (b)  sales  are  freely 
negotiated  with  home  market  customers 
using  the  company's  price  lists;  (c)  there 
are  no  long-term  sales  or  agency 
agreements  with  home  market 
customers;  (d)  all  home  market 
customers  are  free  to  purchase  from 
abroad;  (e)  there  are  no  import  barriers 
on  furfuryl  alcohol — the  tariff  rate  on 
this  product  entering  South  Africa 
before  December  1996  was  10  percent 
and  zero  thereafter;  and  (f)  the 
International  Trade  Ckimmission's  (UC) 
report  notes  that  while  there  are  no 
precise  substitutes  for  furfuryl  alcohol 
itself,  phenolic  resins  compete  in  the 
foimdry  industry  with  furfuryl  alcohol's 
primary  downstream  products,  furan 
resins.  Accordingly.  ISL  contends,  there 
are  no  indicia  of  control. 

Finally,  ISL  notes  that  the  Department 
has  recently  considered  this  issue  in  a 
number  of  cases  and  did  not  find 
affiliation  between  domestic  producers 
of  the  foreign  like  product  and  home 
market  customers  because  the  requisite 
control  did  not  exist,  citing  inter  alia. 
Final  Determination  of  Sales  at  Less 


than  Fair  Value:  Open-End  Spun  Bayon 
Singles  Yam  from  Austria,  62  FR  43701 
(August  15,  1997).  ISL  states  that  in 
each  case  involving  this  issue,  the 
petitioner  argued  that  affiliation  existed 
because  of  a  close  supplier  relationship 
between  the  producer  and  its  customer 
or  supplier,  and  the  Department 
declined  to  find  the  parties  affiliated 
because  the  requisite  control 
relationship  did  not  exist. 

DOC  Position:  We  disagree  with  the 
petitioner's  contention  that  ISL  is 
affiliated  with  all  of  its  home  market 
customers.  The  basis  for  petitioner's 
claim,  the  foct  that  ISL  is  the  only 
manufacturer  of  furfuryl  alcohol  in 
South  Africa,  is  insufficient  for  a  finding 
of  affiliation.  Further,  the  petitioner 
failed  to  provide  an/ evidence  that  ISL 
controls  its  home  market  customers.  As 
we  stated  in  the  June  30, 1997, 
Memorandum  at  8,  "ISL's  dominant 
position  in  the  home  market  is  not 
sufficient,  in  and  of  itself,  to  find 
affrliation  between  ISL  and  its 
customers."  We  also  noted  in  that 
memorandum  that  the  other  primary 
evidence  that  the  petitioner  provided  to 
support  its  affiliation  claim,  ISL's  POR 
pricing  in  the  home  market,  "does  not 
suggest  tha^the  company  is  in  a 
position  to  exercise  restraint  or  control 
over  its  customers,  since  customers  will 
generally  seek  the  lowest  price  possible 
from  their  suppliers."  Id. 

We  also  do  not  accept  the  petitioner's 
allegation  that  ISL  controls  its  home 
market  customers  due  to  significant 
barriers  to  trade,  an  absence  of  imports 
during  the  POR  of  the  subject 
merchandise,  and  no  substitutes  for 
furfuryl  alcohol  in  its  primary  uses. 
First,  the  factors  proposed  by  the 
petitioner  would  be  more  relevant  to  an 
assertion  that  ISL  is  controlling  its 
customers  through  high  pricing,  not  low 
pricing.  Second,  while  we  agree  with 
the  petitioner  that  there  was  an  absence 
of  imports  during  the  POR,  the 
petitioner's  other  arguments  are 
speculative  (e.g.,  whether  a  10  percent 
tariff  is  a  "significant"  barrier  to  trade). 
Further,  if  we  were  to  consider  the 
absence  of  imports  as  determinative  of 
affiliation,  we  would  in  effect  find 
affiliation  in  any  sole  supplier  situation. 
In  suim,  these  factors,  whether  true  or 
not,  do  not  indicate  that  ISL  controls  its 
ctistomers. 

Comment  3:  Particular  Market 
Situation  in  the  Home  Market:  The 
petitioner  disagrees  with  the 
Department  preliminary  determination 
(as  detailed  in  its  June  30.  1997, 
Memorandum)  that  a  "particular  market 
situation"  did  not  exist  in  South  Africa. 
Citing  this  Memorandum,  the  petitioner 
first  notes  that  this  finding  was  based  in 


part  on  the  inapplicability  of  any  of  the 
three  illustrative  examples  of  particular 
market  sit\iations  in  the  SAA  and  the 
absence  of  any  model  matching 
complications.  Moreover,  the  petitioner 
states  that  the  Department  baaed  its 
finding  on  the  position  that  the  facts  of 
the  case  be  analyzed  more  appropriately 
imder  the  below-cost  and  fictitious 
market  provisions  of  the  Act 

The  petitioner  disagrees  with  this 
finding  based  on  its  contention  that  a 
particular  market  situation  does  exist  in 
South  Africa  due  to  the  absence  of 
competitive  pricing.  It  maintains  that 
the  SAA  makes  clear  that  competitive 
pricing  is  an  important  consideration  in 
assessing  the  existence  of  a  i>articular 
market  situation,  citing  the  "government 
control  over  pricing"  example  of  a 
possible  particular  market  situation 
listed  in  the  SAA  (at  822)  (i.e.,  "where 
there  is  govenmient  control  over  pricing 
to  such  an  extent  that  home  market 
prices  cannot  be  considered  to  be 
competitively  set").  Acknowledging  that 
the  instant  proceeding  does  not  involve 
government  control,  the  petitioner 
argues  that  the  key  element  of  this 
example  of  a  particular  market  situation 
is  whether  prices  are  competitively  set, 
not  whether  there  is  government  control 
of  prices.  In  support  of  its  argument  the 
petitioner  cites  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea.  62  FR  18404 
(April  15, 1997),  where  the  Department 
considered  whether  pricing  practices  in 
an  oligopolistic  market  constituted  a 
particular  market  situation  but 
ultimately  found  competitive  pricing, 
and  no  particular  market  situation,  in 
that  case.  Contrary  to  the  Korean 
oligopoly  in  question,  the  petitioner 
asserts  that  ISL  is  a  monopolist  and  as 
such,  allowed  for  no  price  competition 
of  any  type  in  this  case. 

Regarding  the  Department's  position 
that  the  facts  of  the  case  are  more 
appropriately  analyzed  under  the 
fictitious  market  provision,  the 
petitioner  argues  that  both  the  fictitious 
market  and  particular  market  situation 
provisions  are  applicable  because  both 
are  intended  to  preserve  the  integrity  of 
the  Department's  analysis  by 
eliminating  inappropriate  sales  bom. 
consideration.  "The  petitioner  affirms  its 
claim  that,  given  a  correct 
understanding  of  the  facts  of  this  case 
and  of  the  particular  market  situation 
provision,  the  Department  should 
disregard  ISL's  home  market  sales  and 
require  ISL  to  submit  third  country  sales 
data. 

ISL  responds  that  the  Department 
should  sustain  its  position  in  the 
preliminary  results  that  a  particular 
market  situation  does  not  exist  in  the 
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home  market  In  its  rebuttal  brief  (at  8) 
ISL  interprets  Certain  Cold-Rolled  and 
Corrosion-Resistant  Steel  Flat  Product 
from  Korea  to  mean  that  "(tjhe  fiact  that 
there  are  very  fiaw,  or  even  one, 
producer  in  a  market  is  not  evidence, 
per  se,  that  prices  are  not  competitively 
set."  ISL  reiterates  its  claim,  fiint  made 
in  Comment  3,  above,  that  there  are  no 
import  barriers  to  furfuryl  alcohol 
entering  South  Africa  and,  therefore, 
foreign  producers  are  free  to  compete, 
just  as  non-fiurfuryl  alcohol  products 
compete  in  the  foimdry  industry  with 
furfuryl  alcohol's  primary  downstream 
products. 

ISL  further  argues  that  none  of  the 
circumstances  of  particular  market 
situations  ouUined  in  the  SAA  are 
present  in  this  case.  Thus.  ISL 
concludes,  the  petitioner  is  actually 
arguing  for  the  creation  of  a  new  form 
of  particular  market  situation  based  on 
the  sole  criterion  that  a  foreign  producer 
has  lowered  it  home  market  prices. 
Accordingly.  ISL,  urges  the  Department 
to  reject  the  petitioner's  expansive 
readj^  of  the  Act 

DOC  Position:  Although  we  agree 
with  the  petitioner  that  Uie  list  of 
examples  in  the  SAA  regarding  what 
may  constitute  a  partictilar  nuoket 
situation  is  not  exhaustive,  we  disagree 
that  such  a  finding  is  warranted  under 
the  facts  of  this  case.  First,  we  do  not 
agree  with  the  petitioner  that  the  facts 
of  this  case  are  analogous  to  the 
"government  control  over  pricing" 
example  in  the  SAA.  In  this  regard,  we 
agree  with  ISL's  interpretation  of  Cold- 
RoUed  Steel.  In  that  case,  although  we 
considered  whethm  oligopolistic  pricing 
practices  might  constitute  a  particular 
maricet  situation,  we  ultimately 
determined  that  prices  were 
competitively  set  In  fact,  we  expliciUy 
found  that  even  though  difiiarent  pricing 
patterns  may  occur  in  an  oligopolistic 
market,  such  patterns  are  not  evidence, 
per  se,  sufficient  to  establish  that  prices 
are  not  competitively  set.  We  conceded 
that  there  was  substantial  Korean 
government  involvement  in  the 
industry,  but  did  not  find  "convincing 
evidence"  of  control  {Cold-RoUed  Steel. 
62  FR  at  18412).  The  Department  found 
that  there  was  price  competition  based 
on  discounts,  credit  adjustments,  and 
freight  equalization.  Similarly,  the  fact 
pattern  in  the  instant  proceeding, 
involving  a  large  volume  of  low-priced 
sales  of  furfuryl  alcohol  sold  to  a 
significant  nimiber  of  home  market 
customers  from  price  lists,  does  not 
indicate  an  absence  of  competitive 
pricing. 

As  we  stated  in  the  June  30, 1997. 
Memorandum,  the  bets  as  presented  by 
the  petitioner,  focusing  on  a  single 


supplier  that  has  lowered  its  home 
maricet  prices,  are  more  appropriately 
analyzed  in  the  context  of  the  below- 
cost  and  fictitious  market  provisions  of 
the  statute.  In  this  regard,  the  petitioner 
did  not  malce  a  bdow-cost  allegation  in 
this  segment  of  tiie  proceeding  and,  as 
discussed  above,  our  analysis  of  the 
petitioner's  claim  in  the  context  of  a 
fictitious  maricet  allegation  indicates 
that  the  facts  presented  by  petitioner  do 
not  warrant  such  a  finding. 
Comment  4:  Whether  the 
Antidumping  Duty  Reimbursement 
Regulation  Applies  to  ISL  ISL  argues 
that  the  Depairtment's  doubling  of  the 
assessment  rate  in  the  prelinsinaiy 
results,  which  was  based  on  the 
Department's  finding  that  ISL 
reimbursed  its  affiliated  U.S.  importer 
Harborchem.  is  impermissible  because: 

(1)  The  reimbursement  regulation 
should  not  apply  to  affiliated  importers; 

(2)  the  reimbursement  provision's  focus 
on  raising  U.S.  prices  is  improper,  since 
the  Act  itself  is  not  concerned  with  the 
absolute  level  of  the  price  at  which 
subject  merchandise  is  sold  in  the 
United  States;  and  (3)  even  if  the 
reimbursement  provision  is  valid  and 
can  legally  be  applied  to  affiliated 
parties,  there  was  no  reimbursement  of 
actual  duties  assessed  in  this  case. 

The  petitioner  disagrees  with  ISL. 
stating  that:  (1)  The  Department  can 
apply  the  reimbursement  regulation  to 
affiliatad  parties;  and  (2)  there  is  dear 
evidence  in  this  case  that  ISL     ^ 
reimbursed  its  U.S.  affiliate  for  AD 
duties  during  the  POR,  citing  the 
Department's  proprietary  preliminary 
analysis  memorandimi  [Artalysis 
Memorandum  to  the  File,  June  30, 1997, 
at  2). 

riOC  Position:  Since  the  assessment 
rate  for  this  review  is  zero,  there  are  no 
duties  to  be  assessed.  Hence,  this  issue 
is  moot 

Comment  5:  Affiliation  of  ISL  and 
Harborchem:  The  petitioner  argues  that 
ISL  and  its  U.S.  importer,  Harborchem, 
are  not  affiliated  parties  and. 
accordingly,  the  Department  should 
base  U.S.  price  on  export  price  rather 
than  CEP  in  the  final  results.  The 
petitioner  maintains  that  the 
Department's  finding  in  the  original 
investigation  that  these  parties  are 
affiliateid,  on  which  the  Department 
subsequenUy  relied  in  stating  that  the 
&cts  had  not  changed  in  this  review, 
was  incorrect  The  petitioner  contends 
that  the  record  demonstrates  that 
Harborchem  is  not  ISL's  agent  tmder  the 
law  of  agency  or  the  four-part  test 
originally  relied  on  by  the  Department 

'Ine  pptitioner  states  that  since  the 
Act  does  not  define  the  term  "agent," 
the  term  must  give  its  common  law 


meaning,  i.e..  "that  an  agent  is  to  act  on 
behalf  of  and  for  the  benefit  of  the 
principal."  Petitioner  Brief  at  16.  Citing. 
inter  alia,  Waterhout  v.  Associated  Dry 
Goods.  Inc.,  835  F.2d  718  (8th  Cir. 
1987),  the  petitioner  adds  that  a  second 
tenet  of  the  law  of  agency  is  that  a 
determination  as  to  the  existence  of  an 
agency  relationship  is  to  be  based  on  the 
factual  circumstances  at  hand  and  not 
on  a  party's  characterization  of  itself  as 
an  agent 

The  petitions  submits  that  in  this 
case,  there  is  no  record  evidence 
indicating  an  agency  relationship 
between  ISL  and  Harborchem,  since  ISL 
merely  characterizes  Harborchem  as  its 
an  agent;  instead,  the  evidence  shows 
t%vo  distinct  commercial  transactions: 
one  in  which  Harborchem  purchases 
furfuryl  alcohol  from  ISL  and  another  in 
which  Harlwrchem  resells  the 
merchandise  to  a  third  party. 
Specifically,  the  petitioner  states  that 

(a)  ISL  negotiates  price  and  quantity 
with  Harborchem; 

(b)  ISL  sells  to  Harborchem; 

(c)  ISL  invoices  and  receives  payment 
Harborchem;  and 

(d)  Harborchem  then  separately 
stores,  markets,  ships,  and  receives 
pa)^ent  for  the  merchandise. 

'Thus,  the  petitioner  asserts, 
Harborchem  acts  on  its  own  behalf,  and 
ISL  and  Harborchem  each  seek  to 
maximize  profits.  Moreover,  the 
petitioner  asserts  that  mere  coordination 
of  certain  activities  tm  their  mutual 
benefit  is  not  critical  in  determining  an 
agency  relationship. 

ISL  responds  that  it  is  in  fact  affiliated 
with  Harborchem.  First,  ISL  argues  that 
the  question  of  relationship  was 
examined  thoroughly  in  the 
investigation  and  at  on-site  verifications 
of  both  ISL  and  Harborchem.  Second, 
ISL  agrees  vtrith  the  Department's 
preliminary  finding  that  the  facts 
considered  by  the  Department  in  its 
original  determination  are  the  same  as 
those  in  the  current  review,  namely: 

(a)  ISL  participated  directly  with 
Harborchem  in  the  marketing  of  furfuryl 
alcohol  to  ultimate  U.S.  customers; 

(b)  ISL  participated  directiy  in  pricing 
and  sales  negotiations  with  ultimate 
U.S.  customers; 

(c)  ISL  interacted  directiy,  as  well  as 
through  Harborchem,  with  ultimate  U.S. 
customers  cm  product  testing  and 
quality  control; 

(d)  liSL  and  Harborchem 
communicated  on  a  daily  basis  on 
matters  related  to  mariceting  and  sales  to 
the  ultimate  customers; 

(e)  ISL  exerted  a  substantial  d^ree  of 
control  over  Harborchem  marketing  and 
pricing  of  furfuryl  alcohol  to  the 
ultimate  U.S.  customers;  and 
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(f)  the  two  parties  viewed  their 
relatioiuhip  as  one  of  principal  and 
agent 

As  support  for  its  contention  that 
these  facts  apply  to  the  POR  as  well  as 
the  period  of  investigation  (POI),  ISL 
cites  to  evidence  on  the  record  of  this 
review  regarding  the  correspondence 
between  Harfoorchem  and  ISL  on  the 
setting  of  U.S.  prices,  the  approval  by 
ISL  of  any  significant  sales  and 
marketing  efforts,  and  the  granting  of 
permission  by  ISL  on  other  business 
decisions. 

Regarding  the  petitioner's  arguments 
concerning  the  nature  of  an  "agency" 
relationship.  ISL  submits  that  although 
the  URAA  replaced  the  definition  of 
"related  party"  with  the  definition  of 
"affiliation"  based  on  a  "control" 
concept,  Congress  did  not  intend  to 
narrow  the  criteria  it  uses  for 
determining  affiliation,  and  the 
Department  has  in  fact  continued  to  use 
the  same  criteria  for  assessing  "control" 
as  was  used  under  the  pre-URAA  law 
related  party  "agency"  provision.  In  this 
lespect,  ISL  cites  the  post-URAA  cases 
Meiamine  from  Indonesia  and  Rayon 
Singles  Yam  from  Austria,  where  the 
Department  examined: 

(a)  Whether  one  party  controlled 
pricing  of  the  subject  merchandise; 

(b)  Whether  a  long-term  sales 
agreement  existed; 

(c)  Whether  there  Mrere  any 
restrictions  on  purchasing  from  or 
selling  to  other  sources;  and 

(d)Whether  there  were  other  indicia 
of  affiliation,  such  %s  a  joint  venture 
arrangement. 

ISL  asserts  that  the  facts  surrounding 
its  relationship  with  Harborchem  meet 
this  standard. 

Finally,  ISL  cites  the  preamble  to  the 
New  Regulations  as  proving  that, 
because  section  771(33)  of  the  statute 
refers  to  a  person  being  in  a  position  to 
exercise  restraint  or  direction,  the 
Department  is  required  to  examine  the 
ability  to  control,  not  the  actual  exercise 
of  control  (62  FR  27298).  ISL  concludes 
that,  based  on  the  facts  as  stated  above, 
the  record  shows  that  ISL  is  in  a 
position  to  exercises  restraint  over 
Harborchem. 

DOC  Position:  We  disagree  with  the 
petitioner.  As  both  parties  note,  in  the 
less-than-fair-value  (LTFV) 
investigation,  we  examined  this  issue  in 
depth  at  verification  (see  Fined 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  From 
South  Africa.  60  FR  22550  (May  8, 1995) 
{Final  Determination  of  Sales  at  LTFV)). 
Our  examination  was  based  on  the 
criteria  for  determining  an  agency 
relationship  as  established  in  Fuioi 
Determination  of  Sales  at  Not  Less  Than 


Fair  Value:  Certain  Forged  Steel 
Crankshafts  from  Japan.  52  FR  36984, 
36985  (October  2. 1987).  Contrary  to  the 
petitioner's  assertions,  the  information 
on  the  record  in  this  review  again 
indicates  that  a  finding  of  affiliation 
between  ISL  and  Harborchem  is 
appropriate. 

As  noted  in  our  preliminary  results, 
the  facts  that  led  to  our  finding  in  the 
LTFV  investigation  have  not  changed. 
The  petitioner  provides  no  evidence 
that  the  facts  have  changed.  ISL.  on  the 
other  hand,  submitted  evidence  (at 
Exhibit  A-4  of  its  September  19. 1996 
response)  in  response  to  our 
questionnaire  that  indicates  that  the 
agency  relationship  between  ISL  and 
Harborchem  still  exists.  For  example, 
this  evidence  indicates  that  ISL  and 
Harborchem  routinely  coordinate 
marketing  and  sales  activity,  including 
pricing,  for  sales  to  U.S.  customers. 

Rather  than  provide  evidence  that  the 
facts  have  changed  during  this  review 
period,  the  petitioners  are  suggesting 
that  these  facts  are  not  sufficient  for  a 
finHing  of  affiliation.  We  agree  with  the 
petitioner  that  although  the  Act  does  not 
define  agency,  the  existence  of  an 
agency  relationship  is  based  on  the 
factual  circ\imstances.  The  four-pronged 
test  relied  upon  in  the  LTFV 
investigation  explores  the  factual 
circumstances  of  the  relationship 
between  ISL  and  Harborchem.  At 
verification,  based  on  correspondence 
files,  we  determined  that  ISL:  (1) 
participates  directly  with  Harborchem 
in  marketing  furfuryl  alcohol  to  U.S. 
customers;  (2)  participates  directly  in 
pricing  and  sales  n^otiations  with  U.S. 
customers;  (3)  interacts  directly,  as  well 
as  through  Harborchem,  with  U.S. 
ciistomers  on  product  testing  and 
quality  control  matters;  and  (4)  interacts 
with  U.S.  customers  direcUy  [Final 
Determination  of  Sales  at  LTFV.  60  FR 
at  22552-53).  In  the  current  review,  ISL 
provided  additional  documentary 
evidence  of  this  relationship  consistent 
with  our  finding  in  the  LTFV 
investigation.  Proprietary 
correspondence  documents  were 
submitted  by  ISL  in  its  September  1996 
response  (Exhibit  A-4a  and  b)  that 
demonstrated  that-  ISL  and  Harborchem 
have  an  exclusive  distributor  agreement; 
frequentiy  discuss  pricing  to  U.S. 
customers;  and  participate  in  joint 
marketing  efforts.  Documents  submitted 
also  show  that  ISL  mainteins  direct 
contact  with  U.S.  end-user  customers 
and  exerts  control  over  U.S.  marketing 
efforts.  In  addition,  documentation 
concerning  the  arrangement  and  sharing 
of  profits  between  the  two  partiai^were 
included  in  Exhibit  A-22  of  the  April 
10. 1997,  response  and  dociunentation 


showing  Harborchem  seeking  and 
obtaining  ISL's  approval  of  a  purchase 
of  furfuryl  alcohol  from  alternative 
soiuce,  were  submitted  in  Exhibit  A-23 
of  the  same  response.  Therefore,  we 
continue  to  find  that,  based  on  our  four- 
prong  test.  ISL  and  Harborchem 
inaintain  an  agency  relationship  and  are 
affiliated  writUn  the  meaning  of  section 
771(33)  of  the  Act.  ConsequenUy,  we 
have  used  CEP  for  sales  to  the  United 
States. 

Comment  6:  Exclusion  of  Certain  U.S. 
Sales:  ISL  requests  that  the  Department 
exclude  from  its  analysis  U.S.  sales  of 
subject  merchandise  that  entered  prior 
to  suspension  of  liqiddation.  which  ISL 
identified  using  a  first-in,  first-out 
("FIFO")  inventory  accounting 
methodology.  ISL  further  asserts  that 
certain  of  these  sales  merit  exclusion 
regardless  of  the  validity  of  its  FIFO 
analysis,  based  on  the  fact  that  they 
were  shipped  prior  to  the  first  post- 
suspension  entry  of  merchandise. 

In  the  preliminary  results,  the 
Department  rejected  ISL's  request,  citing 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Industrml  BehB 
aad  Components  and  Parts  Thereof, 
Whethm  Cured  or  Uncuredfrom  Italy, 
57  FR  8295  (March  9. 1992)  [''Industrial 
Belts"),  wherein  the  Departinent  had 
similarly  rejected  an  exclusion  request 
based  on  a  FIFO  inventory  analysis.  ISL 
states  that  the  preliminary  results  did 
not  sufficientiy  explain  the 
Department's  reasons  for  denjdng  the 
request  ISL  contemplates  two  [KMsible 
reasons  for  this  rejection:  (a)  that  the 
Department  finds  a  FIFO  matching 
methodology  to  be  inherenUy 
unacceptable;  or  (b)  that  the  Department 
requires  a  further  explanation  regarding 
ISL's  FIFO  analysis. 

In  arguing  against  the  first  reason,  ISL 
states  d^t  Harborchem's  normal 
inventory  accounting  records  use  the 
FIFO  methodology  employed  in  its 
exclusion  request  ISL  also  notes  that 
Harborchem  uses  FIFO  to  match  specific 
entries  and  sales  as  part  of  its  internal 
cost  control  and  reporting  systems  to 
ensure  proper  accounting  treatment  ISL 
contends  that  since  furfuryl  alcohol  is  a 
fungible  liquid,  this  is  the  only 
meuodology  available  for  matching  pre- 
suspension  entries  to  specific  POR  sales. 
ISL  notes  that  the  Department  verified 
Harborchem's  inventory  accounting 
records  during  the  less  than  fair  value 
investigation.  Qting  Industrial  C^imica 
del  Nalon  v.  United  States,  15  GIT  240, 
243-44  (1991).  ISL  contends  that  the 
Department's  rejection  of  the  only 
methodology  available  to  link  entries  to 
sales  would  constitute  an  abuse  of  the 
Department's  discretion  and,  in  the 
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words  of  the  ruling,  "fly  in  the  face  of 
established  business  practice." 

Regarding  the  second  possible  reason, 
ISL  provides  in  its  brief  a  further 
explanation  of  the  methodology 
employed  in  the  company's  responses  to 
ensure  that  the  analysis  is  clear  to  the 
Department  In  so  doing,  ISL  points  to 
worksheets,  inventory  reonds.  and 
entry  and  sales  data  that  provide 
sufficient  information  to  allow  the 
Department  to  tie  the  sales  in  question 
to  pre-suspension  entries. 

FinaUy,  ISL  asserts  that  even  if  the 
Department  chooses  to  reject  again  ISL's 
FIFO  methodology,  the  company  is  still 
entiUed  to  the  exclusion  of  certain  sales 
from  the  antidumping  analysis.  ISL 
notes  that  the  record  showrs  that  the  first 
shipment  of  furfuryl  alcohol  to  enter  the 
United  States  during  the  POR,  i.e.,  after 
suspension,  entered  the  United  States 
after  sales  by  Harborchem  to  U.S. 
oistomers  had  already  been  made  and 
delivered  during  the  POR.  ISL  states 
that  it  is  therefore  physically  impoasible 
for  those  sales  to  have  been  made  using 
furfuryl  alcohol  entered  during  the  POR. 

The  petitioner  responds  that  the 
Department  shoidd  continue  to  reject 
ISL's  exclusion  request  It  argues  that 
ISL  did  not  sufficientiy  link  POR  sales 
to  specific  pre-suspension  entries 
because  the  company's  receipt  and 
inventory  records  are  inconsistent  and 
imreliable,  as  demonstrated  by  certain 
discrepancies  on  the  record. 
Specifically,  the  petitioner  notes  that 
ISL,  in  its  April  10, 1997,  supplemental 
response,  conceded  that  it  made  two 
mistakes  in  reporting  its  inventory  in  its 
initial  response.  The  petitioner  asserts 
that  this  unreliability,  together  with 
"the  Department's  justifiable  reluctance 
to  use  hypothetical  constructions  to  link 
U.S.  sales  to  specific  pre-suspension 
entries,"  necessitates  the  Department's 
continued  rejection  of  the  request 

DOC  Position:  We  agree  with  ISL.  in 
part  As  discussed  below,  all  but  one  of 
the  POR  sales  that  ISL  requested  be 
excluded  are  not  appropriately  part  of 
our  analysis  because  they  involve 
merchandise  that  entered  the  United 
States  prior  to  the  suspension  of 
liquidation.  See  Certain  Stainless  Steel 
Wire  Rod  from  France,  61  FR  47874, 
47875  (September  11, 1996). 
Accordingly,  we  have  not  included 
these  sales  in  our  calcidation  of  ISL's 
antidtmiping  duty  rate  for  this  POR. 
However,  we  have  included  one  such 
sale  in  our  analysis  because  it  cannot  be 
tied  to  pre-suspension  merchandise. 

We  note  that  the  petitioner  is  correct 
in  pointing  out  the  Etepartment's 
reluctance  to  use  hypothetical 
constructions  to  link  U.S.  sales  to 
specific  pre-suspension  entries.  This 


was  demonstrated  in  Industrial  Belts, 
wherein  the  Department  rejected  an 
exclusion  request  based  on  a  FIFO 
inventory  analysis.  However,  vre 
excluded  a  majority  of  the  sales  at  issue 
based  not  on  a  FIFO  analysis  but  on  the 
fact  that  these  sales  were  shipped  before 
the  fint  post-suspension  entry  of  subject 
merchandise.  See  Memorandum  from 
Michelle  Frederick  and  Scott  Oudkirk  to 
Richard  W.  Moreland  (November  5, 
1997)  ("Novembers.  1997. 
Memorandum").  We  have  excluded 
these  sales  from  our  analjrsis  because  it 
would  not  be  possible  for  those  sales  to 
have  been  shipped  using  mochandise 
that  entered  during  the  POR. 

We  excluded  a  second  group  of  sales 
based  on  a  FIFO  analysis  that  involves 
a  single  PC^  entry  made  prior  to  these 
sales.  For  these  sales,  the  data  contained 
in  ISL's  response  indicates  that  the 
company's  storage  of  inventory  involved 
the  co-mingling  of  only  one  POR  entry 
of  fiBfuryl  akcmol  with  a  pre-existing 
inventory  of  pre-suspension  furfuryl 
alcohol.  As  detailed  in  the  November  5. 
1997,  Memorandum,  ISL's  inventory, 
sales,  and  entry  data  contained  in  its 
responses  establishes  that  it  had 
sufficient  pre-suspension  inventmy, 
prior  to  the  one  POR  oitry  of  subject 
merchandise  at  issue,  to  cover  all  but 
one  of  the  second  group  of  sales  for 
which  ISL  requested  the  exclusion.  To 
the  extent  that  we  attribute  the 
merchandise  involved  in  such  sales  to 
this  pre-suspension  inventory,  rather 
than  to  the  single  POR  entry  that 
occurred  prior  to  these  sales,  this 
aiudysis  is  based  on  a  FIFO 
methodology.  However,  given  that  the 
fact  pattern  involves  only  a  single  POR 
entry  occurring  prior  to  these  sales, 
along  with  the  fact  that  this  is  a  unitary 
liquid  product,  it  is  appropriate  under 
these  circumstances  to  determine  that 
these  sales  involved  pre-suspensfon 
merchandise.  We  note  that,  in  the 
unique  circumstances  of  this  case,  the 
respondent  was  able  to  provide 
supporting  documentation  regarding 
entry  and  sales  data  not  only  for  the 
claimed  exclusions,  but  also  for  the 
remainder  of  the  South  African-sourced 
POR  sales. 

Finally,  we  have  not  excluded  one 
sale  (the  final  chronological  sale  in  the 
second  group)  because  the  inventory  of 
pre-suspension  furfuryl  alcohol  was 
insufficient  to  cover  this  sale. 

Regarding  the  petitioner's  contention 
that  ISL's  inventory  records  are 
inconsistent  and  unreliable,  we  found 
that  an  examination  of  the  evidence  on 
the  record  demonstrates  that  any 
inconsistencies  are  relatively  minor  and 
that  the  mistakes  reported  by  ISL  were 
corrected  in  supplemental  responses 


(see  the  memorandiun  referenced 
above).  Therefore,  the  record  as  a  whole 
allowed  us  to  sufficientiy  link  entries  to 
sales  and  to  exclude  sales  when 
appropriate. 

Finally,  we  note  that  the  petitioner 
claimed  at  the  public  hearing,  with 
respect  to  ISL's  counsel's  discussion  of 
this  issue,  that  certain  inf(»ination 
presented  by  ISL  was  not  included  in  its 
hearing  brieb.  We  have  determined  that 
ISL's  counsel  did  not  reveal  new 
information  during  the  hearing  and  that 
it  was  responding  to  a  question  raised 
by  the  Department  regarding  this  issue. 
"The  information  that  ISL's  counsel 
referenced  was  already  on  the  record  in 
the  form  of  entry  dates,  sale  dates, 
inventory  records  and  location  of 
inventory.  

Comment  7:  Level  of  Trade  and  CEP 
Offset.  ISL  asswts  that  the  Department's 
preliminary  determination  that  the  level 
of  trade  (LOT)  at  which  ISL  sold  furfiuyl 
alcohol  in  the  home  market  level  is  not 
mora  advanced  than  the  LOT  of  the  CEP 
sales  is  incorrect  because  it  ignores 
significant  selling  functions  performed 
in  the  home  mai^.  In  particular.  ISL 
states  that  there  is  a  "significant 
difiierence  in  the  level  of  selling 
function  provided  at  each  LOT." 

ISL  argues  that  the  Department 
ignored  the  level  or  degree  of  selling 
activities  that  ISL  performed  with 
respect  to  home  market  versus  U.S. 
sales,  as  well  as  the  corresponding 
greater  amounts  of  time  and  energy 
spent  performing  these  activities  in 
conducting  home  market  sales.  Further, 
ISL  stated  that,  whereas  ISL  itself 
undertook  all  of  these  activities  in 
conducting  home  market  sales,  it  merely 
supported  Harborchem,  which  was 
principally  responsible  for  mariceting 
and  selling  activities  in  the  United 
States.  For  this  reason.  ISL  claims  that 
the  degree  of  the  selling  functions  it 
provides  to  home  market  customers  is 
greater  than  that  of  those  provided  for 
Harborchem  such  that  the  home  market 
LOT  is  more  advanced  than  the  LOT  of 
the  CEP.  In  support  of  this  claim.  ISL 
compared  the  number  of  customen.  the 
number  of  shipments,  and  the 
individual  shipm«it  sizes  in  the  home 
market  to  shipments  to  Harborchem, 
noting  that  "(tjhe  average  size  of  a 
shipment  to  Harborchem  was  over  30 
times  as  large  as  a  shipment  in  the  home 
market"  Therefore,  ISL  claims  it  is 
entitied  to  a  CEP  offset 

The  petitioner  responds  that  the 
Department  did  not  ignore  specific 
selling  functions  in  the  home  market 
but,  rather,  determined  that  the  selling 
functions  performed  by  ISL  for  sales  in 
the  home  marlcet  did  not  differ 
substantially  from  those  performed  by 
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ISL  for  sales  to  Harborchem.  The 
petitioner  adds  that  ISL  exaggerates  the 
differences  between  the  number  of 
ciistomeis  and  shipments  in  the  home 
market  compared  with  those  to 
Harborchem.  Finally,  the  petitioner 
notes  that  ISL's  contention  in  its  case 
brief  that  the  company  plays  a 
supporting,  non-principal  role  for  U.S. 
sales  is  at  variance  with  earlier 
statements  made  in  support  of  ISL's 
claim  of  affiliation  with  Harborchem. 
i.e.,  that  ISL  plays  a  joint  role  with 
Harborchem  in  ^e  U.S.  market. 

DOC  Position:  We  disapee  with  ISL. 
We  have  contiiiued  to  find  that  a  CEP 
offset  is  inappropriate  because  the 
record  evidence  indicates  that  ISL's 
home  market  sales  are  not  made  at  a 
more  advanced  LOT  than  that  of  the 
CEP. 

Section  773(a)(7)  of  the  Act  provides 
that  one  requirement  for  granting  a  CEP 
oflEwt  is  that  the  home  market  sale  must 
be  made  at  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP.  In 
order  to  determine  whether  home 
market  sales  were  at  the  same,  or  a 
difEorent,  LOT  than  US.  sales,  we 
examined  whether  home  market  sales 
had  been  made  at  a  different  stage  in  the 
marketing  process.  Section  351.412(c)(2) 
of  the  new  regulations  defines  an  LOT 
as  a  marketing  stage  "or  the  equivaleDt" 
and  provides  that  difCerent  LOTs 
depend  on  one  level  (or  stage)  being 
more  remote,  characterized  by  an 
additional  layer  of  selling  activities, 
amounting  in  the  aggregate  to  a 
substantially  different  selling  function. 
Substantial  differences  in  the  amount  of 
selling  expenses  associated  with  two 
groups  of  sales  also  may  indicate  that 
the  two  groups  are  at  different  LOTs. 

Accoroingly,  as  a  threshold  matter  in 
examining  whether  home  market  sales 
were  made  at  a  more  advanced  LOT 
than  the  LOT  of  the  CEP,  we  considered 
the  selling  activities  performed  for  the 
home  market  LOT  and  compared  them 
to  the  selling  activities  performed  for 
the  LOT  of  the  CEP.  Specifically,  we 
examined  the  selling  activities 
performed  by  ISL  for  setting  up. 
shipping,  and  delivering  furfiiryl 
alcohol  destined  for  the  U.S.  market  up 
to  the  point  of  tank  storage  at  the  U.S. 
port  of  entry  (selling  activities  reflected 
in  the  price  after  the  deduction  of 
expenses  and  profit  under  section 
772(d)  of  the  Act).  Next,  we  compared 
the  selling  activities  performed  by  ISL 
for  home  market  sales. 

In  the  preliminary  results,  we 
determined  that  there  was  one  LOT  in 
the  home  market  and,  furthermore,  that 
the  LOT  for  home  market  sales  was 
comparable  to  the  LOT  of  the  CEP.  In 
other  words,  we  determined  that  the 


home  market  LOT  did  not  constitute  a 
more  advanced  stage  of  distribution 
than  the  LOT  of  the  CEP  and,  therefore, 
no  adjustment  to  price  (i.e.,  LOT 
adjustment  or  CEP  offset)  was  necessary. 
We  explained,  in  detail,  in  the 
preliminary  results  our  rationale  for 
making  this  determination.  62  FR 
36488.  36490  (July  8, 1997).  ISL's 
arguments  in  its  case  brief  do  not 
establish  that  our  analysis  in  the 
preliminary  results  was  incorrect 

We  disagree  with  ISL's  argument  that 
we  ignored  the  level  or  degree  of  selling 
functions  performed  in  the  home 
market  While  it  is  our  preference  to 
examine  selling  functions  on  both  a' 
qualitative  and  a  quantitative  basis,  our 
examination  is  not  contingent  on  the 
number  of  customers  nor  on  the  number 
of  sales  for  which  the  activity  is 
performed. 

Thus,  having  determined  that  the  LOT 
for  home  mariiet  sales  is  comparable  to 
the  LOT  of  the  CEP.  we  are  precluded 
in  this  case  from  granting  a  CEP  offset 

Comment  8:  Basis  for  ute  Calculation 
of  CEP  Profit:  The  petitions  argues  that 
the  Department's  nlculatian  of  CEP 
profit  understates  the  amount  of  profit 
that  should  be  deducted  from  CEP.  In 
the  preliminary  resiilts,  the  Department 
relied  upon  revenue  and  cost  of  sales 
data  from  ISL's  1995  and  first-half  1996 
fin^priiil  statements  to  calculate  a  profit 
ratio.  The  figures  in  those  financial 
statements  are  representative  of  all  ISL 
products.  The  petitioner  cites  the  SAA 
(at  824-825.  regarding  section 
772(fM2)(C)  of  the  Act)  for  the 
proposition  that,  where  the  Department 
has  not  requested  cost  data.  CEP  profit 
information  shall  be  based  on  "the 
narrowest  category  of  merchandise  sold 
in  the  United  States  and  the  exporting 
coimtry  which  includes  the  subject 
merchandise  or  *  *  *  the  narrowest 
category  of  merchandise  sold  in  all 
countries  which  includes  the  subject 
merchandise."  The  petitioner  contends 
that  there  is  information  on  the  record, 
in  the  form  of  an  internal  report,  that 
would  allow  the  Department  to  base  the 
calculation  of  a  CEP  profit  ratio  on  a 
more  narrow  category  of  merchandise, 
e.g.  excluding  sugar,  than  that  contained 
in  ISL's  financial  statements. 

ISL  argues  that  the  financial 
statements  on  which  the  Department 
railed  in  its  calculation  of  profit  are 
audited  and,  given  the  Department's 
normal  reliance  on  audited  or  published 
data,  are  the  proper  basis  for  the 
calculation  of  a  CEP  profit  ratio.  ISL 
notes  that  the  information  that  the 
petitioner  advocates  is  foimd  in  an 
luiverified  internal  report  used  to  report 
gross  sales  and  profit  figures.  As  sudi, 
it  does  not  take  account  of  reversals. 


reconciliations,  and  adjustments  made 
only  at  year-end.  Therefore,  the 
Department  should  continue  to  use  the 
information  contained  in  the  audited 
financial  statements  in  its  calculation  of 
a  CEP  profit  ratio  for  the  final  results. 

DOC  Position:  We  agree  with  the 
petitioner  in  part.  Section 
772(f)(Z)(CKiii)  of  the  Act  provides  that, 
absent  more  specific  data  related  to 
expenses  inomed  in  selling  subject 
merchandise  in  the  United  States  or 
home  market,  the  expenses  used  in  the 
profit  calculation  should  be  based  on 
"the  narrowest  category  of  merchandise 
sold  in  all  countries  which  includes  the 
subject  merchandise."  In  this  review, 
there  is  information  on  the  record  that 
would  allow  the  Department  to  base  the 
caloilation  of  a  CEP  profit  ratio  on  a 
more  narrow  category  of  merchandise 
than  that  covered  by  ISL's  overall  profit 
amount  for  all  products  sold  by  the 
company.  However,  contrary  to 
petitioner's  assertions,  the  audited 
financial  statements  contain  profit  data 
on  a  product  basis  (i.e.  by-products)  that 
is  sufficiently  narrow  to  fulfill  the 
statutory  requirements  regarding  CEP 
profit 

Instead  of  relying  on  the  internal 
report,  we  ware  able  to  derive  a  more 
appropriate  CEP  profit  ratio  bom  the 
audited  finanrial  statements,  thus 
meeting  our  obligation  to  rely  on 
information  for  the  "narrowest  category 
of  merchandise."  We  were  able  to 
discern  from  the  audited  financial 
statements  the  relative  amount  of  profit 
due  to  the  sale  of  sugar,  ISL's  primary 
merchandise,  and  the  profit  due  to  the 
sales  of  by-products,  which  includes  the 
subject  merchandise  sold.  Thus,  we 
revised  the  CEP  profit  ratio  for  the  final 
results  based  on  information  from 
audited  financial  statements.  [See 
Analysis  Memorandum  to  File. 
November  5, 1997.) 

We  note  that,  given  the  statutory 
preference  for  profit  based  on  a  narrow 
category  of  merchandise,  the  use  of 
internal  financial  reports  may  be 
appropriate  where  we  do  not  otherwise 
have  sufficiently  tailored  profit  data. 
The  preamble  of  the  proposed 
regulations  at  61  FR  7308.  7332 
(February  27. 1996),  reflects  this,  stating 
"(plaragreph  (dH2)  (of  section  351.402] 
specifies  that  the  Department  will  not  be 
limited  to  audited  financial  statements, 
but  may  use  any  appropriate  financial 
report,  including  internal  reports,  the 
accuracy  of  which  can  be  verified,  if 
verification  is  conducted.  This 
provision  reflects  the  suggestion  of 
commentatora  that  the  Department  make 
clear  its  discretion  to  use  financial 
reports  prepared  in  the  normal  course  of 
business  that  are  as  specific  as  possible 
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to  the  mmchandise  under  investigation 
or  review." 

Comment  9:  Inclusion  of  Quality 
Testing  Expenses  in  the  Calculation  of 
CEP  Profit:  The  petitioner  notes  that  the 
Department  determined  that  the 
expense  ISL  incurs  for  the  quality 
testing  of  furfiuyl  alcohol  upon  its 
arrival  in  the  United  States  is  an 
indirect  selling  expense.  The 
Department  therefore  made  a 
circumstance  of  sale  adjustment  to  C£P 
for  the  preliminary  resiilts,  but  the 
petitioner  contends  that  this  quality 
testing  expense  should  also  be  included 
as  part  of  total  selling  expenses  for  the 
calculation  of  CEP  profit 

ISL  argues  that  this  expense  is  a 
movement  expense  undertaken  solely 
for  U.S.  sales  insurance  purposes 
because  of  the  possibility  of 
contamination  during  shipment  and 
because  the  U.S.  Customs  periodically 
requires  purity  reports.  Therefore.  ISL 
argues  that  this  expense  is  not  an 
indirect  selling  expense  and,  as  a 
movement  expense,  should  not  be 
included  as  part  of  selling  expenses 
when  calculating  CEP  profit 

DOC  Position:  We  agree  with  ISL  that 
the  quality  testing  expense  that  the 
company  incura  upon  fiirfuryl  alcohol's 
anival  in  the  United  States  is  a 
movement  expense  undertaken  solely 
for  U.S.  sales  as  a  resuJt  of  shipment 
from  South  Africa.  We  note  ISL's 
description  at  page  84  of  its  September 
19. 1996.  response,  that  "Furfuiyl 
alcohol  is  tested  on  arrival  to  detect  any 
impurities  that  may  have  entered  the 
prodact  while  in  transit  •  •  •  [t]he 
testing  is  performed  *  *  *  at  the  time 
the  product  is  unloaded  from  the 
maritime  vessel."  We  also  note  that 
there  is  no  similar  testing  done  for 
shipments  in  the  home  market;  all  semi- 
bulk  sales  of  furfiiryl  alcohol  in  the 
home  market  are  made  io.b.,  so  there  is 
no  chance  of  contaminaticm  that  will 
result  in  a  loss  to  the  company  and 
thoxigh  drum  sales  are  sometimes  made 
on  a  ci.£  basis,  it  is  not  subject  to 
contamination  because  it  is  packed. 
Because  contamination  only  results 
from  transporting  furfiiryl  sJcfdiolvia  a 
shipping  vessel,  which  carries  many 
other  difEnent  products,  not  just 
furfuryl  alcohol,  we  have  determined 
that  the  quality  testing  expense  is 
associated  with  the  type  of 
transportation,  and.  dius,  is  a  movement 
expense.  Accordingly,  we  have  changed 
the  margin  calculation  to  treat  this 
expense  as  a  movement  expense,  which 
is  not  included  in  total  U.S.  expenses  in 
the  calculation  of  CEP  profit 

Coimment  10:  Treatment  of  ISL  U.S. 
Travel  Expenses  in  the  Maiffn 
Calculation:  The  petitioner  claims  ***»* 


the  expenses  ISL  persoimel  inciured  for 
travel  to  the  United  States  to  market 
furfuryl  alcohol  are  indirect  selling 
expenses  incurred  in  the  United  States. 
As  such,  they  should  be  deducted  from' 
U.S.  price  when  calculating  CEP  and 
shoidd  be  included  in  the  total  U.S. 
selling  expenses  used  to  derive  profit 
attributable  to  those  expenses. 
-  ISL  contends  that  the  expenses  in 
question  are  already  included  in  the 
South  African  component  of  U.S. 
indirect  selling  expenses,  given  that 
most  of  the  expenses  associated  widi 
U.S.  travel  of  liSL  personnel,  such  as 
airfare  and  salaries,  were  incurred  and 
paid  for  in  the  home  market  Therefore, 
it  would  be  incorrect  far  the  Department 
to  deduct  these  expenses  once  again. 

DOC  Position:  We  agree  with  iSL  that 
the  expenses  ISL  personnel  incurred  for 
travel  to  the  United  States  to  market 
furfuryl  alcohol  are  included  in  the 
South  African  component  of  U.S. 
indirect  selling  expenses  (DINDIRSU). 
As  such,  for  the  preliminary  resolts, 
they  had  alreedy  been  deducted  from 
U.S.  price  when  calculating  CEP. 

We  do  not  deduct  indirect  selling 
expenses  incurred  in  the  home  market 
on  behalf  of  U.S.  sales,  except  when 
such  expenses  are  associated  with 
economic  activity  in  the  United  States. 
The  expenses  of  ISL  persoimel  incurred 
for  travri  to  the  United  States  are 
assodatod  with  economic  activitjrin  the 
United  States.  Therefore,  for  these  final 
results,  we  segregated  the  expenses  of 
ISL  personnel  incurred  for  travel  to  the 
United  States  from  all  other  indirect 
expenses  incurred  in  the  home  market 
on  behalf  of  U.S.  sales,  and  deducted 
only  those  travel  expeoaes  from  CEP. 
See  Pinal  Results  and  Partial  Rescasion 
(^Antidumping  Duty  Administrative 
Review;  Certain  Aesft  Cut  Flowers  from 
Colombia.  62  FR  53207,  53293  (October 
14, 1997)  ("selling  expenses  incurred  in 
the  home  madcet  that  are  not  associated 
with  U.S.  economic  activity  should 
neither  be  deducted  from  CEP  nor 
included  in  the  basis  for  mlciilaHng  CEP 
profit"). 

CcMninenf  1 1:  Addition  of  Tank  Car 
Rental  Credits  to  CEP:  Hie  petitioner 
claims  that  the  U.S.  tank  car  rental 
expense  is  reported  net  of  credits. 
Thiarefore,  tank  car  rental  credits  should 
not  be  added  to  CEP. 

ISL  concedes  the  petitioner's  claim. 

DOC  Position:  We  agree  that  the  U.S. 
tank  car  rental  e^qMBse  reported  is  net 
of  credits  for  tank  car  utilization. 
Therefore,  we  have  deducted  these 
expenses  from  CEP. 

Cotiunent  12:  Convwsitm  of  Certain 
Inventory  Carrying  Cost  Expenses:  ISL 
contends  that  (he  Departmoit  failed  to 
convert  the  U.S.  inventory  cmrying  cost 


expense,  which  is  expressed  in  rand,  to 
U.S.  dollars. 

The  petitioner  did  not  comment  on 
this  issue. 

DOC  Position:  We  agree  wiUi  ISL. 
This  expense  %vas  expressed  in  rand 
because  the  inventory  value  used  in  the 
calculation  of  this  inventory  carrying 
cost  was  the  total  cost  of  manufacture  in 
rand.  Accordingly,  we  have  converted 
this  to  U.S.  dollars. 

Final  Raaolis  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  maigin 
exists  for  the  period  of  December  16. 
1994.  through  May  31.  1996: 


Manutacturer/flirpniler  . 

Maipm 
(percent) 

IMowo  Sugar  Ud 

ooo 

The  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping, 
duties  on  entries  of  merchandise 
covered  by  the  review  and  for  future 
deposits  of  estimated  duties  for  the 
manufacturer/exporter  subject  to  this 
review.  The  Department  will  issue 
appraisement  instructions  direcUy  to 
the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effiactive  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(aK2)(C)  of  Uie  Act:  (1) 
Tlie  cash  deposit  rate  for  ISL  fa  zero;  (2) 
if  the  exporter  is  note  firm  covered  in 
thfa  review  or  the  original  investigstion, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  establuhed 
for  the  most  recent  praiod  for  the 
manufacturer  of  the  mecchandise;  and 
(3)  if  neither  the  exporter  nor  the 
manufacturer  fa  a  firm  covered  in  thfa  or 
any  previous  review  or  the  original 
investigation,  the  cash  deposit  rate  will 
be  the  "all  othras"  rate  of  1 1.55  percent 
estebUshed  in  the  less  than  fair  value 
investi^on  (60  FR  28840,  June  21, 
1995).  These  deposit  requiremenfa  will 
remain  in  effoct  until  publication  of  the 
final  resulfa  of  the  next  adrainfatiative 
review. 

Thfa  notice  also  serves  as  •  final 
reminder  to  importen  of  their 
responsibility  undm  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  thfa  review  period. 
Failure  to  comply  with  thfa  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
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subsequent  assessment  of  double 
antidumping  duties. 

This  notice  is  the  only  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFK  353.34(d)(1).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply  is 
a  violation  of  the  APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
the  Act  and  19  CFR  353.22,  and  this 
notice  is  published  in  accordance  with 
section  777(i)  of  the  Act. 

Dated:  November  5. 1997. 
■obart  S.  URuM. 
Anutcuil  Secretofy /or  Import 
Adminutratjon. 

(FR  Doc.  97-29958  Filed  11-13-97;  8:45  ami 
iOOOC»i«-»-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

Applications  for  Outy-Frae  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manu&ctured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
PM.  in  Room  4211.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  97-089.  Applicant: 
Worcester  Polytechnic  Institute,  100 
Institute  Road,  Worcester.  MA  01609. 
Instrument:  Fire  Modeling  Research 
Apparatus.  Manufacturer.  Fire  Testing 
Technology  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  determine  certain  fire  properties 
from  a  particular  substance,  object  or 
material — sometimes  testing  each  type 
of  material  present  in  a  componte  then 
calculating  experimental  values  if  the 
materials  were  burned  together.  In 
addition,  the  instrument  will  be  used  for 


educational  purposes  in  the  course 
FPE580F.  Special  Problems:  Fire 
Science  Laboratory  providing  overall 
instruction  and  hajids-on  experience 
with  fire  science  related  experimental 
measurement  techniques.  Application 
accepted  by  Commissioner  of  Customs: 
October  23, 1997. 

Docket  Number:  97-090.  Applicant: 
University  of  Minnesota,  Department  of 
Psychology,  N218  Elliott  Hall.  75  East 
River  Road,  Minneapolis,  MN  55455. 
Instrument:  Visual  Stimulus  Generator, 
Model  VSG2/3S.  Manufacturer: 
Cambridge  Research  Systems  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  investigate 
the  sensory  limitations  on  letter 
recognition  which  involves  measuring 
the  spatio  temporal  properties  of  letter 
recognition  across  the  human  visual 
field.  The  experiments  will  tell  the  size 
of  the  visual  span  (the  niunber  of  letters 
that  can  be  recognized  in  a  single 
fixation)  for  different  print  sizes, 
contrasts  and  fixation  duration.  This 
data  will  test  models  that  relate  letter 
recognition  to  reading.  Application 
accepted  by  Commissioner  of  Customs: 
October  23. 1997. 
FtankW.Onl. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-29967  Filed  11-13-97;  8:45  am) 
ooot  3sis-oa-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharlc 
Administration 

[LD.  (MO07E] 

SmaN  Takes  of  Marine  Mammals 
inddsntal  to  Specified  Acttvttlaa; 
Snaee  Launch  Yahirtoi  el  Vandaniiara 
Air  Forea  Baaa.  CA 


AQBCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Notice  of  receipt  of  applications 

and  proposed  authorizations  Car  small 

take  ex«nptions;  request  for  comments. 


f:  NMFS  has  received  a  request 
from  the  U.S.  Air  Force  for  continuation 
of  incidental  harassment  authorizations 
to  take  smaU  numbers  of  marine 
mammals  incidental  to  launches  of 
Delta  n.  Titan  &,  Titan  IV.  and  Taurus 
launch  vehicles  at  Vandenberg  Air 
Force  Base,  CA  (Vandenberg).  Under  the 
Marine  Mammal  Protection  Act 
(MMPA),  NMFS  is  requesting  comments 
on  its  proposal  to  continue  to  authorize 
these  takings  (limited  to  harassment), 
for  a  period  not  to  exceed  1  year. 


DATES:  Comments  and  information  must 
be  received  no  later  than  December  15, 
1997. 

ADDRESSES:  Comments  on  this 
application  should  be  addressed  to 
Michael  Payne.  Chief.  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway.  Silver 
Spring,  MD  20910.  A  copy  of  this 
application,  previous  documentation 
and  Federal  Register  notices  on  this 
action  may  be  obtained  by  writing  to 
this  addrms  or  by  telephoning  the 
contact  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Office  of 
Protected  Resources  at  301-713-2055. 
or  Irma  Lagomarsino,  Southwest 
Regional  Office  at  562-980-4016. 
SUPPt^MENTARY  INFOfWATKM: 

Background 

Section  101(a)(5XA)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional,  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s);  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  xises; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216.103 
as  "  *  *  *an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reascMoably  libsly  to.  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival." 

Subsection  101(aX5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  U.S.  dtizans  can  apply  for  an 
authorization  to  incidentaUy  take  small 
numbers  of  marine  mammals  by 
harassment  for  a  period  of  up  to  one 
year.  The  MMPA  defines  "harassment" 
as: 

...any  act  of  punuit,  torment,  or  annoyance 
which  (a)  has  the  potential  to  infure  a  marine 
mammal  or  marine  nMmiml  ttock  in  tlia 
wild:  or  (b)  has  the  potential  to  distuifa  a 
marine  mammal  or  marine  in«i«in«l  stock  in 
the  wild  by  causing  disruption  of  behavioral 
pattenu,  iiMduding.  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

New  subsection  101(a)(5)(D) 
establishes  a  45-day  time  limit  for 
NMFS  review  of  an  application 
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followed  by  a  30-day  public  notice  and 
comment  period  on  any  proposed 
authorizations  for  the  incidental 
harassment  of  small  numbers  of  marine 
mammals.  Within  45  days  of  the  close 
of  the  comment  period,  NMFS  must 
either  issue  or  deny  issuance  of  the 
authorization. 

Summary  of  Request 

On  October  7,  1997,  NMFS  received 
an  application  from  the  U.S.  Air  Force, 
Vandenberg,  requesting  continuation  of 
an  authorization  for  the  harassment  of 
small  numbers  of  seals  and  sea  lions 
incidental  to  launches  of  Delta  n.  Titan 
D,  Titan  IV,  and  Taurus  launch  vehicles 
at  Vandenberg.  This  application 
incorporates  by  reference  the 
information  contained  in  applications 
provided  last  year  for  these  rocket 
launches.  These  applications  (Titan  II 
and  IV-January  24, 1996,  Delta  Il-July 
17, 1996.  Taurus-August  14, 1996)  are 
available  upon  request  (see  ADDRESSES). 

NMFS  has  received  a  petition  for 
regulations  and  an  application  for  a 
small  take  authorization  under  section 
101  (a)(5)(A)  of  the  MMPA.  If 
implemented,  this  rulemaking  will 
replace  these  1-year  authorizations, 
along  with  another  issued  previously  for 
Lockheed  launch  vehicles  (62  FR  40335, 
July  28. 1997)  with  a  5-year  regulatory 
program,  governing  incidental  takes  of 
marine  mammaU  by  launches  of  all 
rocket  and  missile  types  from 
Vandenberg.  This  petition  is  published 
elsewhere  in  this  issue  of  the  Federal 
K^isler. 

Description  of  Marine  Mammals  and 
Potential  Effects  of  Launches  on  Marine 
Mammals 

The  marine  mammal  species 
anticipated  to  be  incidentally  harassed 
by  launches  from  Vandenberg  are  harbor 
seals  [Phoca  vitulina).  California  sea 
lions  [Zalophus  calif omianus),  northern 
elephant  seals  [Mirounga  angustimstris), 
northern  fur  seals  [Callorhinus  ursinus) 
and  possibly  Guadalupe  fur  seals 
[Arctdcephalus  townsendi\  in  the 
vicinity  of  Vandenberg  and  on  the 
Northern  Channel  Islands  (NCI).  In 
conjunction  with  publication  of  the 
previous  application  notices  for  laimch 
activities,  a  description  of  the  Southern 
California  Bight  population  of  seals  and 
sea  lions  and  the  potential  impacts  bota 
rocket  launches  on  these  species  and 
stocks  was  provided  on  August  18, 1995 
(60  FR  43120).  and  August  29, 1996  (61 
FR  45404).  for  Delta  11  authorizations, 
September  25, 1996  (61  FR  50276),  for 
Taurus  rocket  authorization,  and  March 
15, 1996  (61  FR  10727),  for  Titan  U  and 
rV  authorizations.  Interested  reviewers 
are  encouraged  to  refer  to  those 


documents  for  the  appropriate 
discussion.  These  docimients  are 
available  from  NMFS  (see  ADDRESSES) 

As  a  result  of  the  noise  associated 
with  launches  and  the  sonic  boom 
resulting  from  some  launch  vehicles  at 
certain  trajectories,  there  is  a  potential 
to  cause  a  startle  response  to  tiiose  seals 
and  sea  lions  that  haul  out  on  the 
coastline  of  Vandenberg  and  on  the  NQ. 
The  effect  on  the  above  listed  seals  and 
sea  lions  would  be  anticipated  to  result 
in  a  negligible  short-term  impact  to 
small  numbers  of  seals  and  sea  lions 
that  are  hauled  out  at  the  time  of  a 
launch.  No  impacts  are  anticipated  to 
animals  that  are  in  the  water  at  the  time 
of  launch.  Detailed  descriptions  of  the 
expected  impact  fit>m  rocket  launches 
on  harbor  seals  and  other  marine 
mammals  have  been  provided  in  the 
above  referenced  Federal  Register 
notices  and  are  not  repeated  here. 

Conclusions 

Based  upon  information  provided  by 
the  applicant,  and  previous  reviews  of 
the  incidental  take  of  seals  and  sea  lions 
by  this  activity,  NMFS  believes  that  the 
short-term  impact  of  the  rocket  launches 
at  Vandenbeig  is  expected  to  result  at 
worst,  in  a  temporary  reduction  in 
utilization  of  the  haulout  as  seals  and/ 
or  sea  lions  leave  the  beach  for  the 
safety  of  the  water.  The  launching  is  not 
expected  to  result  in  any  reduction  in 
the  number  of  seals  or  sea  lions,  and 
they  are  expected  to  continue  to  occupy 
the  same  area.  In  addition,  there  will  not 
be  any  impact  on  the  habitat  itself. 
Based  upon  studies  conducted  for 
previous  space  vehicle  launches  at 
Vandenberg,  significant  long-term 
impacts  on  seals  and  sea  lions  at 
Vandenberg  are  unlikely. 

Proposed  Authorization 

NMFS  proposes  to  issue  individual 
incidental  harassment  authorizations  for 
a  period  of  time  not  to  exceed  1  year  for 
launches  of  Delta  II.  Titan  n.  Titan  IV, 
and  Taurus  launch  vehicles  at 
Vandenberg  provided  the  monitoring 
and  reporting  requirements  currenUy  in 
effect  are  continued.  NMFS  has 
preliminarily  determined  that  the 
proposed  launches  of  these  launch 
vehicles  at  Vandenberg  would  result  in 
the  harassment  taking  of  only  small 
nimibers  of  seals  and  sea  lions,  and  will 
have  no  more  than  a  negligible  impact 
on  the  species  and  stocks  of  marine 
mammals. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 


Dated:  November  6, 1997. 
Hilda  Diaz-Soltero, 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-29936  Filed  11-13-97;  8:45  am) 
BILUNQ  OOOK  asi»-«^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ILD.  iioe07A] 

Marina  Mammals;  Sdantific  Research 
Permit  (PHF*  875-1401) 

AQBtCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTKM:  Receipt  of  application  for 

amendment. 

SUMMARY;  Notice  is  hereby  given  that  Dr. 
Christopher  W.  Clark,  Cornell 
Univrasity,  Ithaca,  New  York  14850.  has 
requested  an  amendment  to  Permit  No. 
875-1401. 

DATES:  Written  comments  must  be 
received  on  or  before  December  14. 
1997. 

ADDRESSES:  The  application  for 
amendment  and  related  docimients. 
including  a  draft  environmental 
assessment  (EA)  that  examines  the 
environmental  consequences  of  issuing 
the  requested  amended  permit,  are 
available  for  review  upon  written 
request  or  by  appointment  in  the 
following  office(8): 

Permits  EKvision.  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13705,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Regional  Administrator.  Southwest 
Region,  501  West  Ocean  Boulevard. 
Suite  4200,  Long  Beach,  CA  90802-4213 
(562/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director,  Office  of 
Protected  Resources.  NMFS.  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  for  amendment  to  the 
Marine  Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLBiENTARY  INFORMATUN:  The 
subject  amendment  to  permit  no.  875- 
1401  is  requested  imder  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
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1972,  as  amended  (16  U.S.C.  1361  et 
aeq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222.23). 

Permit  No.  875-1401  ciurentiy 
authorizes  the  harassment  of  several 
species  of  marine  mnrnTnaU  during  the 
conduct  of  research  to  study  the  effects 
of  low-frequency  sound  produced  by  the 
Navy's  Surface  Towed  Array 
Surveillance  System  Low  Frequency 
Active  (SURTASS  LFA)  system  on  the 
behavior  of  blue  whales  [Balaenoptera 
musculus]  and  fin  whales  (Balaenoptera 
physalus)  feeding  in  the  Southern 
California  Bight  during  September/ 
October  of  1997  and/or  1998.  The 
permit  holder  is  now  requesting  that  the 
Permit  be  amended  to  provide  for  1)  the 
conduct  of  playback  experiments  using 
a  SURTASS  LFA  sound  source  to  study 
behavioral  responses  of  gray  whales 
{Eschricbtius  mbustus)  to  SURTASS 
LFA  signals  and  related  stimuli;  and  2) 
radio  tagging  via  suction  cup  attachment 
of  up  to  14  gray  whales.  Individuals  of 
several  other  species  of  cetaceans, 
pinnipeds,  and  possibly  sea  turtles,  may 
be  taken  (i.e.,  by  harassment  or  auditory 
temporary  threshold  shift)  incidentally 
during  the  proposed  experiments. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.).  a  draft  EA 
examining  the  environmental 
consequences  of  issuing  the  requested 
amended  permit  has  been  prepared. 
Based  upon  this  draft  EA,  NMFS  has 
preliminarily  concluded  that  issuance  of 
the  requested  permit  will  not  have  a 
significant  effect  on  the  human 
environment. 

Dated:  November  6. 1997. 
Abb  D.  Terbnsh. 

Chief,  Pennits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  97-29937  Filed  11-13-97;  8:45  am] 
BHJJNQCOOE  36tO-tl-P 


DEPARTMENT  OF  COMMERCE 

Technology  Administration 

Technical  Advisory  Committee  to 
Oevetop  a  Federal  Information 
Processing  Standard  for  the  Federal 
Key  Management  Infrastructure 

AGENCY:  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  App.. 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  December  17-18,  1997.  The 
Technical  Advisory  Committee  to 
Develop  a  Federal  Information 
Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  encryption  key 
recovery  for  use  by  federal  government 
agencies.  All  sessions  will  be  open  to 
the  public. 

DATES:  The  meeting  will  be  held  on 
December  17-18, 1997  from  9  a.m.  to  6 
p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Hotel  Inter-Continental.  444  St 
Charles  Street,  New  Orleans  LA. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Edward  Roback,  Committee  Secretary 
and  Designated  Federal  Official, 
Computer  Security  Division,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Room  426,  Gaithersburg, 
Maryland,  20899;  telephone  301-975- 
3696.  Please  do  not  call  the  conference 
facility  regarding  details  of  this  meeting. 

SUPPLEMENTARY  INFORMATKM: 

1.  Agenda 

Ot>ening  Remarks 

Chairperson's  Remarks 

News  Updates  (Members,  Federal 

Liaisons,  Secretariat) 
Working  Group  (WG)  Reports 
Intellectual  Property  Issues  (as 

necessary) 
Public  Participation 
Plans  for  Next  Meeting 
Closing  Remarks 

Note  that  the  items  in  this  agenda  are 
tentative  and  subject  to  change  due  to 
logistics  and  speaker  availability. 

2.  Public  Participation 

The  Committee  meeting  will  include 
a  period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  "for  further  information"  section.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Advisory 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastructure, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 


Gaithersburg.  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 

3.  Additional  information  regarding 
the  Committee  is  available  at  its  world 
wide  web  homepage  at:  http:// 
csrc.nist.gov/tacdfipsfkmi/ 

4.  Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and  a  similar 
notice  placed  on  the  Committee's 
electronic  homepage. 

Dated:  November  5, 1997. 
Mark  Bolunnoa, 
Chief  Counsel  for  Technology 
Administation. 

(FR  Doc.  97-29955  Filed  11-13-97;  8:45  am) 
■LUNQCOOC  3S10-CN-r 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Cellulose  Insulation 

AOENCY:  Consumer  Product  Safety 
Commission  (CPSC). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act,  (44  U.S.C. 
3501  et  seq.]  this  notice  announces  that 
the  CPSC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  extension  of  approval 
through  November  30,  2000,  of  current 
collection  of  information  requirements 
regarding  testing  of  cellulose  insulation. 
These  requirements  are  set  forth  in  16 
CFR  Part  1209,  Amended  Interim  Safety 
Standard  for  Cellulose  Insulation,  whldi 
prescribes  requirements  for 
flammability  and  corrosiveness  of 
cellulose  insidation  produced  for  sale  to 
or  use  by  consumers.  The  standard 
requires  manufacturers,  private  labelers. 
and  importers  of  cellulose  insulation  to 
test  insulation  for  resistance  to 
smoldering  and  small  open-flame 
ignition,, and  for  corrosiveness,  and  to 
maintain  records  of  that  testing. 
DATES:  Any  comments  must  be 
submitted  to  OMB  on  or  before 
December  15, 1997. 

ADDRESSES:  Send  comments  to:  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  CPSC,  725 
17th  Street,  NW,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CONTACT:  Robert  E.  Frye,  Director,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone 
(301)504-0416. 
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SUPPLEMBfTARV  MFORMATKM:  Cellulose 
insulation  is  a  form  of  thermal 
insulation  used  in  houses  and  other 
residential  buildings.  Most  cellulose 
insulation  is  manuCactured  by  shredding 
and  grinding  used  newsprint  and 
adding  fiie-retardant  chemicals. 

In  1979.  the  CPSC  issued  the  Interim 
Safiaty  Standard  for  Cellulose  Insulation, 
which  is  codified  at  16  CFR  Part  1209. 
That  standard  contains  performance 
tests  to  assure  that  cellulose  insulation 
will  resist  ignition  from  sustained  heat 
sources,  such  as  smoldering  cigarettes  or 
recessed  light  fixtures,  and  from  small 
open-flame  sources,  such  as  matches  or 
candles.  The  standard  also  contains 
tests  to  assure  that  cellulose  insulation 
will  not  be  corrosive  to  copper, 
aluminum,  or  steel,  if  exposed  to  water. 

Certification  regulations  in  the 
standard  require  mamifacturets, 
importers,  and  private  labelers  of 
cellulose  insulation  subject  to  the 
standard  to  perform  tests  to  demonstrate 
that  thefr  products  meet  the 
requirements  of  the  standard.  These 
parties  are  also  required  to  irmtntiiin 
records  of  those  tests.  The  certification 
requirements  are  codified  at  16  CFR 
Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by  these 
parties  to  help  determine  whether 
cellulose  insulation  sulqect  to  the 
standard  complies  with  all  applicable 
requisements.  The  Commission  also 
uses  this  information  to  obtain 
corrective  actions  if  ceUulose  insulation 
foils  to  comply  with  the  standard  in  a 
way  that  creates  a  substantial  risk  of 
injury  to  the  public. 

OMB  approved  the  collection  of 
information  in  the  certification 
regulations  imder  cxmtrol  number  3041- 
0022.  OMB's  most  recent  extension  of 
approval  will  expire  on  November  30, 
1997.  The  Commission  has  requested  an 
extension  Mrithout  change  until 
November  30,  2000. 

Burden  statement:  The  Commission's 
staff  estimates  that  the  respondent 
burden  will  average  1,320  hours  per 
response.  That  estimate  includes  the 
time  needed  to  conduct  the  tests 
required  by  the  regulations  and  to  create 
and  maintain  records  of  the  results  of 
those  tests. 

Respondents/Affected  entitiet: 
Businesses  that  manufectiue,  import,  or 
private  label  cellulose  insulation  used 
in  houses  and  other  residential 
buildings. 

Estimated  number  of  respondents:  45. 

Estimated  Total  Annucd  Burden  on 
Respondents:  59,4(X)  hours. 

Frequency  of  Collection:  As 
determined  by  respondents  to  be 


necessary  to  provide  a  reasonable 
testing  program. 

On  August  28, 1997,  the  Commission 
published  a  Federal  Register  notice 
stating  its  intention  to  request  an 
extension  of  approval  of  this  collection 
of  information,  uid  requesting 
comments  from  the  public.  62  FR  45630. 
The  Commission  received  no  comments 
on  that  notice. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  tite 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
CPSC,  725  17tii  Street,  NW. 
Washington.  DC  20503.  Please  refer  to 
OMB  Control  No.  3041-0022  in  any 
correspondence. 

Dated:  November  10. 1997. 
Sadye  E.  Doan, 

Secretary  Consumer  Product  Safoty 
Commission. 

[FR  Doc  97-30036  Filed  11-13-97;  8:45  am] 
BILUNe  COOK  SMft-St^ 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

(CPSC  Docket  Na  96-00008] 

Ross  Stons,  Inc^  a  Corporation; 
Provtokmal^  Aecaptanoa  of  a 
Saltlsinant  Agraaniant  and  Ordar 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provision  acceptance  of  a 

setdement  agreement  under  the 

Consumer  Ihoduct  Safety  Act 


r:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  undw  the 
Consumer  Product  S^ty  Act  in  the 
Federal  Regjater  in  accordance  with  the 
tenns  of  16  CFR  1605.13(d).  Published 
below  is  a  provisionally-accepted 
Setdement  Agreement  with  Ross.  Inc..  a 
corporation,  "containing  a  civil  penalty 
of  $200,000." 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
29, 1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Setdement  Agreement 
should  send  written  comments  to  the 
Comment  9S-C0002,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington.  D.C.  20207. 
FOR  FURTHER  SVORMAT10N  CONTACT. 
Dennis  C  Kacoyanis.  Trial  Attorney. 
Office  of  Compliance  and  &iforcement. 


Consumer  Product  Safety  Commission, 

Washington,  D.C.  20^07;  telephone 

(301) 504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 

the  Agreement  and  Order  appears 

below. 

Dated:  November  10, 1997. 
Sadje  E.  Onaa, 
Secretary. 

SetueDwnt  Agreement  and  Order 

1.  Ross  Stores,  Inc.,  (hereinafter, 
"Ross  Stores"  or  "Respondent"),  a 
corporation,  enters  into  this  Settlement 
Agreement  (hereinafter.  "Agreement") 
with  the  staff  of  the  Consumer  Product 
Safety  Commission,  and  agrees  to  the 
entry  of  the  Order  incorporated  herein. 
The  purpose  of  this  Agreement  and 
Order  is  to  settle  the  staff's  allegations 
that  Respondent  sold  and  offereid  for 
sale,  in  commerce,  certain  women's 
100%  rayon  sheer  chiffon  skirts  and 
scarves  and  certain  cotton/polyester 
revwse  fleece  shirts  that  feiled  to 
comply  with  the  Clothing  Standard  for 
the  Flammability  of  Clothing  Textiles 
(hereinafter,  "Clothing  Standard"),  16 
CFR  Part  1610,  in  violation  of  section  3 
of  the  Flammable  Fabrics  Act  (FFA),  IS 
U.S.C.§1192. 

L  The  Parties 

2.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinaftn',  "Commission"),  an 
independent  regulatory  commission  of 
the  United  States  govemmmt 
established  pursuant  to  section  4  of  the 
Consumer  Product  Safety  Act  (CPSA), 
15  U.S.C  §2053. 

3.  Respondent  Ross  Stores  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  principal  corporate  offices  at  8333 
Central  Avenue,  Newark,  California 
94560.  Respondent  operates  a  chain  of 
off-price  retail  stores  ofiiering  apparel 
and  apparel-related  merchandise  as  well 
a  merchandise  for  the  home. 

n.  Allegations  of  tlie  Stair 

A.  Rayon  Sheer  Chiffon  Skirts 

4.  Between  April  1994  and  August 
1994,  Res{>ondent  sold,  or  offisred  for 
sale,  in  commerce,  approximately  1.500 
style  na  15016  and  approximately  1,200 
style  no.  PS  480  women's  100%  sheer 
chiffon  rayon  skirts. 

5.  The  skirts  identffied  in  paragraph  4 
above  are  subject  to  the  Clothing 
Standard,  16  CFR  1610,  issued  under 
section  4  of  the  FFA,  15  U.S.C  $  1193. 

6.  The  staff  tested  samples  of  the 
skirts  identified  in  paragraph  4  above 
for  compliance  with  the  requirements  of 
the  Clothing  Standard.  See  16  CFR  1610 
.3  and  .4.  The  test  results  showed  that 


61096 


Federal  Register  /  Vol.  62.  No.  220  /  Friday,  November  14,  1997  /  Notices 


the  skirts  violated  the  reqiiirements  of 
the  Clothing  Standard  and,  therefore, 
were  dangerously  flammable  and 
unsuitable  for  clothing  because  of  rapid 
and  intense  burning. 

7.  On  August  6, 1994.  the  staff 
informed  Respondent  that  the  skirts 
identified  in  paragraph  4  above  foiled  to 
comply  with  the  Clothing  Standard  and 
requested  that  it  review  its  entire 
product  line  for  other  potential 
violations. 

8.  Respondent  knowingly  sold,  or 
ofiiered  for  sale,  in  commerce,  the  skirts 
identified  in  paragraph  4  above,  as  the 
term  "knowingly"  is  defined  in  section 
5{eK4)  of  the  FFA.  15  U.S.C. 

§  1194(e)(4).  in  violation  of  section  3  of 
the  FFA.  15  U.S.C  §  1192.  for  which  a 
civil  penalty  may  be  imposed  pursuant 
to  section  5(e)(1)  of  the  FFA.  15  U.S.C. 
§  1194(e)(1). 

B.  Rayon  Scarves 

9.  Between  August  1994  and 
September  1995,  Respondent  sold,  or 
offered  for  sale,  in  commerce, 
approximately  16,000  rayon  scarves. 

10.  The  scarves  identified  in 
paragraph  9  above  are  subject  to  the 

_  Clothing  Standard,  16  CFR  1610,  issued 
under  section  4  of  the  FFA,  15  U.S.C 
S1193. 

1 1.  The  8ta£f  tested  samples  of  the 
scarves  identified  in  paragraph  9  above 
for  compliance  with  the  requirements  of 
the  Clothing  Standard.  See  16  CFR 
1610.3  and  .4.  The  test  results  showed 
that  the  scarves  violated  the 
requirements  of  the  Clothing  Standard, 
and,  therefore,  were  dangoously 
flammable  and  imsuitable  for  clothii^ 
because  of  rapid  and  intense  burning. 

12.  Respondent  knowingly  sold,  or 
ofiiBred  for  sale,  in  commerce,  the 
•carves  identified  in  paragraph  9  above, 
as  the  term  "knowingly"  is  defined  in 
section  5(e)(4)  of  the  FFA,  15  U.S.C 

§  1194(eK4).  in  violation  of  section  3  of 
the  FFA,  15  U.S.C  §  1192.  for  which  a 
civil  penalty  may  be  imposed  pursuant 
to  section  5(e)(1)  of  the  FFA,  15  U.S.C 
S  1194(e)(1). 

C.  Reverse  Fleece  Shirts 

13.  Between  August  1996  and  April 
1997,  Respondent  sold,  or  offered  for 
sale,  in  commerce,  approximately 
28.000  style  no.  853020.  approximately 
400  style  no.  11261217,  and 
approximately  1,300  style  no.  1266/ 
2216  cotton/polyester  reverse  Qeece 
shirts. 

14.  The  reverse  fleece  shirts  identified 
in  paragraph  13  above  are  subject  to  the 
Clothing  Standard,  16  CFR  1610,  issued 
under  section  4  of  the  FFA,  15  U.S.C 
§1193. 


15.  The  staff  tested  samples  of  the 
reverse  fleece  shirts  identified  in 
paragraph  13  above  for  compliance  with 
the  requirements  of  the  Clothing 
Standard.  See  16  CFR  1610.3  and  .4. 
The  test  results  sho-wed  that  the  fleece 
wear  violated  the  requirements  of  the 
Clothing  Standard  and,  therefore,  were 
dangerously  flammable  and  unsuitable 
for  clothing  because  of  rapid  and 
intense  burning. 

16.  On  January  8. 1997,  April  8, 1997, 
and  April  11, 1997,  the  staff  informed 
Respondent  that  the  reverse  fleece  shirts 
identified  in  paragraph  13  above  failed 
to  comply  with  the  Clothing  Standard. 

17.  Respondent  knowingly  sold,  or 
offisred  for  sale,  in  commerce,  the 
reverse  fleece  shirts  identified  in 
paragraph  13  above,  as  the  term 
"knowingly"  is  defined  in  section 
5(e)(4)  of  the  FFA.  15  U.S.C. 

§  1194(e)(4),  in  violation  of  section  3  of 
the  FFA  15  U.S.C.  §  1192,  for  which  a 
civil  poialty  may  be  imposed  pursuant 
to  section  5(e)(1)  of  die  FFA,  15  U.S.C 
§1194(eKl). 

nL  Response  of  Ross  Stores 

18.  Ross  Stores  denies  the  allegations 
of  the  staff  set  forth  in  paragraphs  4 
through  17  above,  and  in  particiilar,  that 
it  knowingly  sold,  or  offered  for  sale,  in 
commerce,  the  violative  skirts,  scarves, 
and  reverse  fleece  shirts  identified  in 
paragraphs  4. 9,  and  13  above,  in 
violation  of  section  3  of  the  FFA.  15 
U.S.C§1192. 

19.  Respondent  states  that  it  ordered 
the  skirts,  scarves,  and  reverse  fleece 
shirts  identified  in  paragraphs  4, 9,  and 
13  above  from  reliable  vendors  who 
purported  to  sell  to  Respondent  skirts, 
scarves,  and  reverse  fleece  shirts  that 
complied  with  all  laws,  including  the 
Flammable  Fabrics  Act  and  the  (Nothing 
Standard. 

20.  Any  payment  referenced  in  the 
attached  Order  is  proffored  solriy  in 
compromise  of  the  staff's  allegations 
and  shall  not  be  construed  as  an 
admission  of  any  liability  for  a  civil 
penalty  or  otherwise. 

21.  Respondent  participated  with  the 
Commission  in  voluntary  recalls  of  the 
skirts  on  August  12. 1994.  the  scarves 
on  September  6,  1995,  and  the  reverse 
fleece  shirts  on  February  28. 1997  and 
April  8. 1997. 

22.  Further.  Respondent  has  received 
no  reports  of  incidents  or  injuries  from 
the  use  of  any  products  enumerated  in 
paragraphs  4, 9.  and  13. 

IV.  Agreement  of  the  Parties 

23.  The  Commission  has  jurisdiction 
over  Ross  Stores  and  the  subject  matter 
of  this  Settiement  Agreement  and  Order 
under  the  Consumer  Product  Safety  Act. 


15  U.S.C  §  2051  et  seq.;  the  Flammable 
Fabrics  Act  (FFA).  15  U.S.C.  §  1191  et 
aeq.;  and  the  Fedmal  Trade  Commission 
Act  (FTCA),  15  U.S.C.  §  41  et  seq. 

24.  This  Agreement  is  entered  into  for 
settiement  piuposes  only  and  does  not 
constitute  an  admission  by  Respondent 
or  a  determination  by  the  Commission 
that  Respondent  knowingly  violated  the 
FFA  and  the  Clothing  Standard.  By 
entering  into  this  Agreement, 
Respondent  makes  no  admission,  and 
the  Commission  makes  no  finding,  of 
any  fault,  liability  or  statutory  violation. 
This  Agreement  becomes  effective  only 
upon  its  final  acceptance  by  the 
Commission  and  service  of  the 
incorporated  Order  upon  Respondent 

25.  Upon  provisional  acceptance  of 
this  Settiement  Agreemmit  and  Order  by 
the  Commission,  this  Settiement 
Agreement  and  Order  shall  be  f^ced  on 
the  public  record  and  shall  be  published 
in  the  Federal  RegistBr  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1605.13(d).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settiement  Agreement  and  Order 
within  15  days,  the  Settiement 
Agreement  and  Order  wiU  be  deemed  to 
be  finally  accepted  on  the  20th  day  after 
the  date  it  is  published  in  the  Fedaral 
Register. 

26.  Upon  final  acceptance  of  this 
Settiement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order.  Ross  Stores  knowingly, 
voluntarily,  and  completely  Mraives  any 
rights  if  may  have  in  this  mattm  (1)  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions;  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Ross  Stores  failed  to  comply 
with  the  FFA  and  the  Clothing  Standard 
as  aforesaid,  (4)  to  a  statement  of 
findings  of  facts  and  conclusions  of  law, 
and  (5)  to  any  claims  under  the  Equal 
Access  to  Justice  Act 

27.  Upon  final  acceptance  of  this 
Settiement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  the  Commission  specifically 
waives  its  ri^t  to  initiate  any  other 
civil,  adminhrtrative  or  criminal  action 
against  the  Respondent  its 
stockholders,  officers,  directors, 
employees,  agents,  successors,  and 
assigns  With  respect  to  those  alleged 
violations. 

28.  Upon  final  acceptance  by  the 
Commission  of  this  Settiement 
Agreement  and  Order,  the  Conunission 
shall  issue  the  attached  Order 
incorporated  herein  by  reference. 

29.  A  violation  of  the  attached  Order 
shall  subject  Respondent  to  appropriate 
legal  action. 
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30.  The  Commission  may  disclose  the 
terms  of  this  Settiement  Agreement  and 
Order  to  the  public  consistent  with 
section  6(b)  of  die  CFSA,  15  U.S.C 

S  2055(b). 

31.  Ag^Bements,  understandings, 
representetions,  or  interpretations  made 
outside  this  Settiement  Agreement  and 
Order  may  not  be  used  to  vary  or 
fx>ntradict  its  terms. 

32.  The  provisions  of  the  Settiement 
Agreement  and  Order  shall  apply  to 
Ross  Stores  and  each  of  its  successors, 
assigns,  agents,  representatives,  and 
emplojrees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  business  entity,  or  through  any 
agency,  device,  or  instrumentality. 

Dated:  September  30, 1997. 
Respondent  Ross  Stores.  Inc. 
Midiael  Balmuth, 

Vice  Chcunnaa  and  Chief  Executiv9  Ofpcw. 
Ross  Stores,  Inc..  B333  Central  Avenue. 
Newark.  CA  94560. 

Comminion  StaSL 

Eric  L.  Stone.  Director,  Divition  of 

Administretive  Litigation.  Office  of 

Compliance. 

David  Sdimeltzer,  Assistant  Executive 
Diractor,  OfBce  of  Compliance.  Consumer 
Product  SeCBty  Commission,  Washington. 
D.C  20207-0001. 

Dated:  October  02, 1997. 
Dennis  C.  Kacoyanis.  Trail  Attorney.  Ronald 
G.  Yelenik.  Trial  Attorney.  Division  of 
Administrative  Litigation.  OCBoe  of 
Compliance. 

(Mn- 

Upon  consideration  of  the  Settiement 
Agreement  entered  into  between 


Respondent  Ross  Stores,  Inc.. 
(hereinaftv,  "Ross  Stores"  or 
"Respondent"),  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission  ("Commission");  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Respondent;  and 
it  appearing  Uiat  the  Settiement 
Agreement  and  Order  is  in  the  public 
interest  it  is 

Ordered,  that  the  Settiement 
Agreement  and  Order  be  and  hereby  is 
accepted,  as  indicated  below;  and  it  is 

Further  Ordered,  that  Respondent  pay 
to  the  United  Stetes  Treasury  a  civil 
penalty  of  Two  Hundred  Thousand 
Dollars  ($200,000.00)  witiiin  twenty  (2) 
days  after  service  upon  Respondent  of 
the  Final  Order. 

Provisionally  accepted  and  Provisional 
Order  issued  ota  the  10th  day  of  November 
1997. 

By  Order  of  the  r.mnin^fffi^in 

SadyeLDoa. 

Secretary.  Consumer  Product  Safety 
Commission. 

(PR  Doc  97-30038  FUed  11-13-97;  8:45  am) 


published  a  notice  to  announce  a 
meeting  of  the  Defense  Partnership 
Council  to  be  held  November  19, 1997. 
This  notice  is  to  annoimce  that  the 
meeting  is  changed  to  November  17, 
1997,  due  to  conflicts  in  members' 
schedules. 

FOR  FURTHBt  MRMMATKM  OONTACT:  Mr. 
Kennetii  Oprisko,  Chief.  Labor  Rriatfons 
Branch.  Field  AdviscHy  Services 
Division,  Defense  Civilian  Personnel 
Management  Service,  1400  Key 
Boulevard.  Suite  B-200.  Arlington,  VA 
22209-5144,  (703)  696-1450. 

Dated:  November  7, 1997. 
LM,  Bynaoi, 

AhenmteOSD  Federal  Register  Liaisoa 
Officer.  Department  of  Defense. 

(PR  Doc.  97-29974  Filed  11-13-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Ome*  of  tti*  Sacralary 

DatariM  PwlnwaMp  Council  MeMng 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting  change. 


DEPARTMENT  OF  DEFENSE 
n^pftmwn  of  th>  Air  Forc« 

In-PrograM  Air  Fore*  Cost 
Compartsons  As  of  Juiy  1, 1997 

The  Air  Force  is  conducting  the 
foUowing  cost  comparisons  in 
accordance  with  OMB  CirciUar  A-76, 
Performance  of  Commercial  Activities. 


WMMARY:  On  October  9, 1997, 62  FR 
5382,  the  Department  of  DeCraise 


Installalion 


Max¥MN  AFB  . 

^''•^Br -»•...«, 

Eielson  AFB 

Eteison  AFB 

Elmendorf  AFB  ... 
Elmendorf  AFB  ... 

Edwards  AFB  . 

Los  Angeles  APS 
Los  Angeies  AFS 
Los  Angeies  AFS 

March  AFB 

March  AFB 

March  AFB 


Ontajka  AFS 

Travis  AFB  

Vandenberg  AFB 

Vandenberg  AFB 

Buddey  ANGB 

Falcon  AFB 

Falcon  AFB 

Peterson  AFB  

USAF  Academy  

Eglin  AFB 

Eg«n  AFB 

Honoestead  AFB 

Homestead  AFB  


AL 

AK 

AK 

AK 

AK 

AK 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

PL 

FL 

FL 

FL 


Cost  comparison 


Grounds  Maintenanca .. 

Power  Production 

Misceffaneous  Services 

Admin  Telephone  PBX 
Power  Production 


Military  Family  Housing  Mgmt .. 

Base  Supply 

Communicalion  Functions  ....... 

Publications  Distribution  Office 

Education  Senrices 

Airfield  Operations  &  Weather  . 
Transient  AircrafI  Maintenance 

Base  Operating  Support 

Utilities  Plant 

Military  Family  Housing  Maint  „ 

Base  Operating  Support 

Structural  Maintenance 

Airfield  Management 

Communication  O&M 

Utilities  Plant 


Announced 

full  time 
equivalents 


Base  Operating  Support 

Mess  Attendants 

Ubrary  _ 

Civil  Engineering  

Airfield  Operations  &  Weather 
Base  Operating  Support 


8 
34 

11 
10 
36 
22 

327 

13 

5 

28 

41 

0 

237 
25 
38 

217 
32 
37 

205 
22 

179 

170 

8 

96 

25 

140 
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InstaHatkyi 


Hwtxjrt  Com  Field 
HuriburtCom  FieM 

Patrick  AFB 

Tyndall  AFB 
Dobbins  AFB 
Oobbins  AFB 
Dobbtns  AFB 
Dobbins  AFB 
Robins  AFB  ... 
Robins  AFB  .. 
Robins  AFB  .. 
Ramstein  AB 
Ramstein  AB 
Ramstetn  AB 
SpangdaN«ni  AB  .. 

Hidovn  AFB 

Scott  AFB _- 

Gnssom  AR8 

Gnssom  ARB 

Gnssom  ARB  „. 

New  Oleans  NAS 

Hanscofn  AFB 

Hanscom  AFB 

Hanscom  AFB 

Hanacom  AFB 

Hanscom  AFB 
OtisANGB  .... 
Westover  AFB 
Westovef  AFB  . 
Westover  AFB 
Minn/St  Paul  .. 
Mnn/StPaui  .. 
Cotumbus  AFB .. 
Keesler  AFB  ....„ 
Maimstroni  AFB 
MuNipte  Instm*  .. 
MuNipie  InsUns  _ 
McGuireAFB  .„ 
Cannon  AFB 
Hoikjman  AFB  ._ 

Kirlland  AFB 

Kirliand  AFB  . 

Kirlland  AFB , 

Niagra  FaHs  lAP 
Niigra  Fate  lAP . 
CHIutt  AFB  ..„ 


Wright  Patterson  AFB  .. 
Youngstown  Muni  Aipl 

rif*ef  AFB 

Tinker  AFB  „ , 

Greater  Pittsburg  ArpI .. 

Willow  Grove  ^4AS 

Charleston  AFB 

Brooks  AFB 

Carswell  AFB  . 
Lackland  AFB 
Lackland  AFB 
Laughlin  AFB  . 

Sheppard  AFB 

Hrll  AFB  

HiH  AFB  

HMI  AFB  

General  MitchelT  Field 
F  E  Warren  AFB 


PL 

FL 

PL 

FL 

QA 

QA 

QA 

GA 

QA 

QA 

QA 

Germany 

Germany 

Germany 

Germany 

HI 

IL 

IN 

IN 

IN 

LA 


MS 
MS 
MT 


NJ 


NV 
NV 
HE 
OH 
OH 
OK 
OK 
PA 
PA 
SC 
TX 
TX 
TX 
TX 
TX 
TX 
UT 
UT 
UT 
Wl 
WY 


Cost  comparison 


Grounds  Maintenance 

Transient  Aircraft  Maintenance  . 

Base  Operating  Support  

BOS  &  Backshop  Aircraft  Main 

Control  Tower  Operations 

ComrTMjrHcatk>n  Functnns  ..« 
Weather  Services _~ 


Base  Operating  Support 

Audkivisuai 

Military  Family  Housing  MairK 

Education  Services  

Mess  Attendants 

Military  Family  Housing  Maint 

PMEL 

Mess  Attendants 


Base  Operating  Support 
Base  Supply 


AirfieW  Operations  &  Weather  . 
Traraienl  Aircraft  Maintenance 

Base  Operating  Support  

Base  Operating  Support  

Audiovisual _...__... 

Vehicle  O&M  — 

Laboratory  Support  Servicaa  „ 

Communication  Functions  

Data  Processing 

Transient  Aircraft  Maintenance 

Control  Tower  Operattons 

Weattier  Services 

Base  Operating  Support  

Communicatnn  Functions  

Base  Operating  Support  

Base  Operating  Support  

Tech  Training  Center  Equip  MaM 

Base  Supply «.. 

Tech  Training-Eleci  Prin  Tng 
Admin  Switchboard 
MiSiwy  Family  Housing  Maint 
Military  Family  Housing  Maint 
Miitary  Family  Housing  Maint 

Base  Supply 

PMEL  .*.„- 

Vehicle  04M  


Announced 

ful  time 
equivalents 


Weather  Services 
Base  Operating  Support 
llottting  Systems 
Base  Operating  Support  ... 
Base  Operating  Support  ._ 
Communicalkx)  Functkxw 

Civil  Engineerirx)  - 

Base  Operating  Support  

Base  Operating  Supix)rt 

Audtovisual 

Laboratory  Support  Sennces  

Base  Operating  Support  

Grourvjs  Maintenance .._. 

Animal  Caretalang .^ — 

Base  Communications ~^.... 

Tech  Training-Telephone  System 

Qrourxls  Maintenance 

Recreatky^  Support  

Heating  Systems 

Base  Operating  Support 

Base  Supply 


11 

11 

146 

1380 

33 

0 

0 

127 

42 

12 

29 

33 

129 

79 

16 

628 

106 

35 

0 

170 

66 

10 

64 

14 

OS 

18 

3 

19 

0 

210 

0 

104 

341 

2S3 

ISO 

157 

SO 

19 

21 

86 

170 

51 

156 

4 

30 

30 

632 

102 

138 

667 

111 

78 

13 

44 

91 

16 

26 

62 

16 

12 

7 

36 

93 

187 


Barbara  A.  Carmichael. 

Alternate  Air  Force  Federal  RegiMer  Liaison 
Officer. 

(FR  Doc.  97-29919  Filed  11-13-47;  8:45  am] 
BHjUNQ  CODE  «10-01-r 


DEPARTMENT  OF  EDUCATKM 

Notice  of  Proposed  Informstlon 
Collsctioni 


AGENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

StMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collecdon 
requests  as  required  by  the  Paperwori^ 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
13, 1998.  • 


:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
fOR  FUflTHEIt  ■irOWiATION  OONTACT: 
Patrick  J.  Sherrill  (202)  708-«196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
betwisen  8  a.m.  and  8  pjn..  Eastern  time, 
Monday  through  Friday. 
StIPW  rMTIfTARY  SrOIIATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
diat  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  mat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  die 
information  collection,  violate  State  or 
Fednal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officw.  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
follouring:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 


need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  ii^rmation 
technology. 

Dated:  November  7, 1997. 
Gkria  Parkar, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Edncationai  Kaaearch  and 


I  of  Review:  New. 
We:  1998  National  Assessment  of 
Educational  Progress  (NAEP),  Writing 
Special  Study. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
housdiolds. 

RaporUng  Burden  and  Recordkeeping: 

Responses:  6,200 

Burden  Hours:  2.200 

M)gtmct:  The  1998  NAEP  writing 
special  study  is  designed  to  bolster  the 
understanding  of  study  NAEP  writing 
achievement  with  information  on 
student's  best  writing  assignments,  and 
the  writing  process.  In  adcUtion.  the 
study  will  collect  information  about 
teachers'  emphasis  on  writing 
curriculum  and  instructional 
approaches.  The  study  will  be 
conducted  with  a  sample  of  6000  (4th 
and  8th  grade)  students  and  200 
teachers.  The  study  %vill  use  a  structured 
protocol  to  obtain  more  detailed  and 
valid  information  about  classroom 
instructfonal  practices  than  a  standard 
backgroimd  questionnaire.  Students  will 
be  asked  to  select  three  examples  of 
their  best  writing  and  to  fill  out  a  brief 
questionnaire  describing  the  samples  of 
writing  that  they  submit 

CMBce  of  the  Undw  Secretary 

TVpe  of  Review:  New. 

Title:  Targeting  and  Resource 
Allocation  Study. 

Frequency:  One  time. 

Affected  Public:  State  education 
agencies,  school  districts  and  schools. 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  6,097 

Burden  Hours:  6,000 

Abstract:  This  study  will  examine 
targeting  and  resource  allocation  in 
m^or  federal  education  programs, 
including  Title  I,  Title  II  (Qsenhower 
Professional  Development),  Title  IV 
(Safe  and  Drug-Free  Schools  and 
Communities).  Tide  VI,  and  Goals  2000. 
The  study  will  examine  how  resources 
are  allocated  among  various  strategies 
for  improving  student  achievement, 
how  the  use  of  resources  varies  across 
schools  and  districts  (e.g..  by  school 
poverty  levels  and  size  of  allocation), 
and  changes  in  the  targeting  of  funds 
since  the  reauthorization  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA)  in  1994.  The  study  will 
examine  the  extent  to  which  funds  are 
being  used  for  strategies  highlighted  in 
Goals  2000  and  the  reauthorized 
Elementary  and  Secondary  Education 
Act,  including  profiBssional 
development,  extended  time,  parent 
involvement,  coordinated  services,  and 
schoolwide  approaches.  The  study  will 
obtain  information  on  the  kinds  of 
expenditures,  staff,  and  activities 
typically  associated  with  different 
strategies;  and  how  resource  allocation 
decisions  are  made.  The  study  will  also 
examine  the  amount  of  federal  funds 
retained  at  the  state  and  district  levels 
for  administrative  and  other  purposes, 
how  those  funds  are  used,  and  hiow 
much  of  the  fonds  reach  the  school 
level. 

(FR  Doc.  97-29959  Filed  11-13-97;  «:45  am) 


DEPARTMBfT  OF  ENERGY 

Savannah  Rhrer  Operations  Office 

IntarWn  ManaQaniant  of  Nuclear 
Matarials  at  tha  Savannah  RIvar^Ha 

AOBUCY:  Department  of  Energy. 
ACTION:  Supplemental  record  of 
decision. 


The  U.S.  Department  of 
Energy  (DOE)  prepared  a  final 
environmental  im]>act  statement  (EIS), 
"Interim  Management  of  Nuclear 
Materials"  (DOE/EIS-0220,  October  20, 
1995),  to  assess  the  potential 
environmental  impacts  of  actions 
necessary  to  manage  certain  nuclear 
materials  at  the  Savannah  River  Site 
(SRS),  Aiken,  South  Carolina,  until 
decisions  on  their  future  use  or  ultimate 
disposition  are  made  and  implemented. 
Some  of  the  particular  materials 
considered  in  the  EIS  could  present 
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enviroDinent.  safety  and  health 
vulnerabilities  in  their  ciurent  storage 
condition. 

On  December  12, 1995,  DOE  issued  a 
Record  of  Decision  (ROD)  and  Notice  of 
Preferred  Alternatives.  60  FR  65300 
(December  19.  1995),  on  the  interim 
management  of  several  categories  of 
nuclear  materials  at  the  SRS.  That  ROD 
announced  DOE's  decision  to  stabilize 
plutonium  and  uranium  stored  in  vaults 
using  a  combination  of  four  methods 
that  were  fully  analyzed  in  the  Final 
EIS:  (1)  Improving  Storage,  (2) 
Processing  to  Metal,  (3)  Processing  to 
Oxide,  and  (4)  Vitrification  (F-Canyon). 
DOE  also  announced  a  narrowing  of 
alternatives  under  consideration  for  the 
stabilization  of  plutonium-239  and 
neptunium-237  solutions  in  H-Canyon, 
and  obsolete  neptunium  targets  in  K- 
Reector. 

On  September  6,  1996,  DOE  issued  a 
Supplemental  ROD  (61  FR  48474, 
September  13.  1996)  to  stabilize  the  H- 
Canyon  plutonium-239  solutions  to 
metal  using  the  F-Canyon  and  FB-Line 
Eacilities,  and  to  stabilize  the  H-Canyon 
neptunium-237  solution  and  obsolete 
neptunium  targets  (stored  in  K-Reactor) 
to  glass  using  the  F-Canyon  vitrification 
capability. 

Now.  after  further  review  of  the 
plutonium  and  uraniiun  materials 
stored  in  vaults,  and  considering  [XDE's 
recent  adoption  of  a  phased  canyon 
strategy  for  current  and  potential 
nuclear  material  management  missions, 
DOE  has  decided  to:  (1)  add  an 
additional  method,  Processing  and 
Storage  for  Vitrification  in  the  Defense 
Waste  Processing  Facility  (DWPF).  to 
those  being  implemented  for  the 
management  of  plutonium  and  uranium 
stored  in  vaults;  and  (2)  amend  its 
September  6, 1996,  ROD  to  stabilize  the 
plutoniim)-239  and  neptunium-237 
solutions  stored  in  H-Canyon  and 
obsolete  neptunium-237  targets  stored 
in  K-Reactor  to  oxide  forms  using  the  H- 
Canyon  facilities.  These  management 
methods  were  fully  analyzed  in  the 
Final  EIS. 

FOR  FURTHER  INFORMATXM  CONTACT:  This 
is  the  fourth  ROD  to  be  issued  to 
supplement  the  initial  ROD  for  the 
interim  management  of  nuclear 
materials  at  the  SRS.  (See  61  FR  6633 
(February  21, 1996);  61  FR  48474 
(September  13. 1996);  62  FR  17790 
(April  11. 1997).)  For  further 
information  on  the  interim  management 
of  nuclear  materials  at  the  SRS  or  to 
receive  a  copy  of  the  Final  EIS.  the 
initial  ROD  and  Notice,  or  the 
supplemental  RODs  contact:  Andrew  R. 
Grainger.  NEPA  Compliance  Officer, 
U.S.  Department  of  Energy,  Savannah 


River  Operations  Office,  Building  773- 
42A.  Room  212.  Aiken.  South  Carolina 
29802,  (800)  881-7292,  Internet: 
drew.grainger@srs.gov. 

For  further  information  on  the  DOE 
National  Environmental  Policy  Act 
(NEPA)  process,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Assistance,  EH— 42,  U.S. 
Department  of  Energy  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-^600. 
or  leave  a  message  at  (800)  472-2756. 

SUPPt^iENTARY  MFORMATION: 

Background 

The  U.S.  Department  of  Energy  (DOE) 
prepared  the  final  environmental  impact 
statement  (EIS),  "Interim  Management 
of  Nuclear  Materials"  (DOE/EIS-0220, 
October  20, 1995),  to  assess  the 
potential  environmental  impacts  of 
actions  necessary  to  manage  certain 
nuclear  materials  at  the  Savannah  River 
Site  (SRS),  Aiken.  South  Carolina,  until 
decisions  on  their  future  use  or  ultimate 
disposition  are  made  and  implemented. 
Some  of  the  particular  materials 
considered  in  the  EIS  could  present 
environment,  safety  and  health 
vulnerabilities  in  their  current  storage 
condition. 

The  Final  EIS  identified  Improving 
Storage.  Processing  to  Metal.  Processing 
to  Oxide,  and  Vitrification  (F-Canyon) 
using  a  combination  of  the  F-Canyon. 
FB-Line,  H-Canyon,  HB-Line,  and  the 
to-be-constructed  Actinide  Packaging 
and  Storage  Facility  (APSF)  as  the 
preferred  alternative  for  managing  the 
plutonium  and  uranium  stored  in 
vatilts.  The  Final  EIS  identified 
Processing  to  Oxide,  in  con)unction 
with  using  the  APSF,  as  the  preferred 
alternative  for  managing  the  plutonium- 
239  and  neptunium-237  solutions  and 
obsolete  neptunium  targets. 

On  December  12.  1995,  DOE  issued  a 
ROD  and  Notice  of  Preferred 
Alternatives  (60  FR  65300)  on  the 
interim  management  of  several 
categories  of  nuclear  materials  at  the 
SRS.  DOE  decided  to  stabilize 
plutonium  and  uranium  stored  in  vaults 
using  a  combination  of  four 
management  methods:  (1)  Improving 
Storage.  (2)  Processing  to  Metal,  (3) 
Processing  to  Oxide,  and  (4) 
Vitrification  (F-Canyon).  The  amount  of 
materials  stabilized  using  each  of  the 
methods  would  be  dependent  upon:  (a) 
the  physical  condition  and  chemical 
composition  of  the  material  (which  DOE 
will  determine  upon  opening  each  of 
the  containers  or  packages  inside  a 
glove  box  in  either  FB-Iine  or  HB-Line) 
and  (b)  the  availability  of  the  required 
fedlities. 


On  February  8, 1996,  DOE  issued  a 
supplemental  ROd  (61  FR  6633)  for  the 
stabilization  of  two  of  the  remaining 
categories  of  nuclear  materials  (Mark-16 
and  Mark- 22  fuels,  and  other  alimiinum- 
clad  targets)  analyzed  in  the  Final  EIS. 

After  considering  a  DOE  staff  study 
and  recommendation  on  canyon  bcility 
utilization,  EXDE  issued  a  second 
supplemental  ROD  on  September  6, 
1996  (61  FR  48474),  fi»  the  stabilization 
of  the  neptunium-237  solution  and 
obsolete  neptunium  targets,  and 
plutonium-239  solutions. 

On  April  2. 1997,  DOE  issued  a  third 
supplemental  ROD  (62  FR  17790)  for  the 
stabilization  of  the  remaining  Taiwan 
Research  Reactor  (TRR)  spent  nuclear 
fuel  (62  canisters,  containing 
approximately  310  rods).  These  fuel 
rods  were  believed  to  be  stable  when  the 
Final  EIS  and  initial  ROD  were  isstied. 
Hovrever,  given  new  evidence  of 
apparent  cladding  feilure  from  at  least 
two  canisters,  dtid  the  fuel's  storage, 
handling,  and  transportation  history, 
DOE  decided  to  stabilize  in  the  P- 
Canyon  and  FB-Line  fedlities  the 
remaining  TRR  fuel  in  the  same  manner 
as  the  original  failed  TRR  fuel. 

On  July  17, 1997,  the  Secretary  of 
Energy  approved  the  adoption  of  a  new 
phased  canyon  strategy  on  the  use  of  the 
SRS  canyon  fecilities,  and  IX>E  is  now 
modifying  the  September  6, 1996 
decision  for  the  reasons  explained 
below. 

Interim  Management  of  Nuclear 
Materials  EIS 

The  Interim  Management  of  Nuclear 
Materials  (IMNM)  Final  EIS  considered 
the  interim  management  of  certain 
nuclear  materials  at  the  SRS.  These 
materials  included  approximately  3,000 
containers  of  plutonium  and  uranium 
materials  stored  in  vaults  at  the  SRS, 
approximately  34,000  liten  (9,000 
gallons)  of  plutonium-239  solutions 
stored  in  the  H-Canyon.  approximately 
6,100  litera  (1,600  gallons)  of 
neptunium-237  solution  stored  in  H- 
Canyon,  and  nine  (9)  obsolete 
neptunium-237  targets  for  the 
production  of  plutonium-238  stored  in 
K-Reactor.  A  small  fivction  of  the  vault 
containers,  about  five  percent  or  120 
containers,  contain  a  substantial  fraction 
of  the  plutoniiun-238  isotope. 
Plutonium-238  is  generally  used  as  a 
heat  source,  and  has  been  used  to 
provide  energy  for  deep  space 
exploratory  missions. 

The  plutonium  and  uraniimi  vault 
materials  contain  potentially  reactive 
compounds,  plastics  that  can  degrade 
and  decompose,  and  unknown 
constituents  that  make  them  unsuitable 
for  interim  to  long-term  storage.  The 
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plutonium  and  neptunium  solutions  are 
unsuitable  for  extended  storage  because 
of  the  greater  potential  for  abnormal 
events  (e^..  criticality,  leaks,  spills)  that 
could  result  in  releases  of  radioactive 
materials  to  the  environment  and 
exposure  to  woikers  and  the  public.  The 
continued  storage  of  the  obsolete 
neptunium  targets  leads  to  increased 
worker  radiation  exposure  that  could  be 
reduced  if  DOE  consolidated  neptunium 
storage,  thereby  advancing  IX!)E's 
radiation  protection  policy  of  reducing 
radiation  exposure  to  as  low  as 
reasonabhr  achievable  levels. 

The  IMNM  Final  EIS  evaluated  the 
potential  environmental  impacts  of 
several  alternatives  for  stabilizing  SRS 
nuclear  materials.  For  the  plutonium 
and  uranium  stored  in  vaidts,  these 
alternatives  included  processing  the 
materials  to  either  a  metal  or  an  oxide 
form,  processing  to  a  glass  form  in  a 
new  vitrification  cap<diility  to  be 
installed  in  the  F-Canyon  facility, 
processing  the  material  for  vitrification 
(converaion  to  glass)  in  the  Defanse 
Waste  Processing  Facility  (DWPF),  and 
improving  storage  through  beat  treating, 
sorting,  and  repackaging.  For  the 
plutonium-239  and  neptunium-237 
solutions  and  obsolete  neptunium 
targets,  the  alternatives  included 
processing  the  materials  to  an  oxide 
form,  processing  to  a  glass  form  in  the 
new  vitrification  capability  to  be 
installed  in  the  F-Canyon  fecility,  and 
processing  the  material  for  vitrification 
in  the  DWPF.  Processing  to  metal,  using 
the  F-Canyon/FB-Line  facilities,  was 
also  evaluated  for  the  plutonium-239 
solutions.  DOE  also  considered 
continued  storage  of  the  materials,  i.e., 
the  "No  Action"  alternative.  The  IMNM 
Final  EIS  identified  Processing  to  Metal, 
Processing  to  Oxide,  Vitrification  (F- 
Canyon),  and  Improving  Storage  as  the 
preferred  alternatives  for  manAging  the 
plutonium  and  uraniiun  vault  materials, 
and  Processing  to  Oxide  as  the  preferred 
alternative  for  managing  the  plutonium- 
239  and  neptunium-237  solutions,  and 
obsolete  neptunium  targets. 

Environmental  Inqtacts  of  Alternatives 

DOE  performed  evaluations  of  the 
potential  impacts  of  managing  all  SRS 
nuclear  materials  for  each  of  the 
alternatives  identified  in  the  IMNM 
Final  EIS.  For  each  alternative,  the 
evaluations  assumed  all  the  materials  in 
each  category  (e.g.,  plutonium  and 
uranium  matsriaiu  stored  in  vaults 
[approximately  3,000  containere],  H- 
Canyon  plutonium-239  solutions 
[approximately  34,000  liters],  and 
neptunium-237  solution  [approximately 
6,100  liters]  and  9  obsolete  neptunium 
targets)  would  be  managed  using  each 


alternative.  Siunmaries  of  the  potential 
impacts  from  the  alternatives  were 
{Mesented  in  the  IMNM  Final  EIS  [Table 
2-5  (page  2-51)  for  the  neptuniiun 
solution  and  targets.  Table  2-6  (page  2- 
52)  for  the  plutonium-239  solutions,  and 
Table  2-8  (page  2-54)  for  the  plutonium 
and  uranium  stored  in  vaults]. 

DOE  has  concluded  that  there  would 
be  minimal  environmental  impact  from 
the  implementation  of  any  of  tiiese 
alternatives  in  the  areas  of  geologic 
EBSouices.  ecological  resources 
(including  threatened  or  endangered 
species),  culttiral  resources,  aesthetic 
and  scenic  resources,  noise,  and  land 
use.  Impacts  in  these  areas  would  be 
limited  because  facility  modifications  or 
construction  of  new  CsciUties  would 
occur  within,  existing  buildings  or 
industrialized  portions  of  the  SRS.  DOE 
anticipates  that  the  existing  SRS 
workforce  would  support  any 
construction  prefects  and  otl&er 
activities  required  to  implement  any  of 
the  alternatives.  As  a  result,  DOE 
expects  negligible  socioeconomic 
impacts  from  implementing  any  of  the 
alternatives. 

Emissions  of  hazardous  air  pollutants 
and  releases  of  hazardous  liquid 
effluents  for  any  of  the  alternatives 
would  be  within  applicable  federal 
standards  and  existbig  regulatory 
permits  for  the  SRS  facilities.  Similarly, 
high-level  liquid  waste,  transuranic 
waste,  mixed  hazardous  waste  and  low- 
level  solid  waste  generated  by 
implementation  of  any  of  the 
alternatives  would  be  handled  by 
existing  waste  management  facilities. 
All  of  the  waste  types  and  volumes  are 
within  the  capability  of  the  existing  SRS 
waste  management  facilities  for  storage, 
treatment  or  disposal. 

Environmentally  PrefcraUe 
Altematii 


As  described  in  the  IMNM  Final  EIS, 
certain  management  alternatives  are 
expected  to  result  in  lower 
environmental  impacts  than  othen. 
Howevn,  a  single  ahemative  was  rarely 
estimated  to  have  lower  impacts  for  all 
environmental  facton.  DOE  reviewed 
the  potential  environmental  impacts 
estimated  for  the  alternatives  evaluated 
for  each  material  category  at  the  SRS, 
and  identified  the  following  as  the 
environmentally  preferable  alternatives: 

Phitonium  and  Umnium  Stored  in 
Vaults 

Improving  storage  for  plutonium  and 
uranium  stored  in  vatilts  is  estimated  to 
result  in  the  lowest  radiological  dose  to 
the  o£faite  public  but  a  relatively  higher 
dose  to  the  SRS  worken.  This 
alternative  would  result  in  the  lowest 


level  of  air  emissions  with  comparable 
levels  of  water  emissions;  and  would 
generate  the  least  amoimt  of  high-level 
(zero)  and  mixed  waste,  with 
comparable  amounts  of  transuranic  and 
low-level  waste  as  compared  to  the 
other  alternatives.  The  improving 
storage  alternative  reduces  the  quantity 
of  materials  requiring  chemical 
processing  through  &e  canyon  facilities. 

Plutonium-239  Solutions — Vitrification 
(F-Canyon) 

Vitrification  in  F-Canyon  of  the  H- 
Canyon  plutonium-239  solutions  is 
estimated  to  restilt  in  the  lowest 
radiological  doses  to  the  otbito  public 
and  the  SRS  worken;  result  in 
compareUe  levels  of  hazardous 
pollutant  emissions  to  the  air  and  water; 
and  generate  the  least  amount  of 
transuranic,  mixed,  and  low-level  waste, 
but  comparable  amounts  of  high-level 
waste  as  compared  to  the  other 
alternatives. 

Neptunium-237  Solution  and  Obsolete 
Targets — Vitrification  (F-Canyon) 

Vitrification  in  F-Canyon  for 
Btebilizing  the  solution  and  targets 
containing  neptunium  is  estimated  to 
result  in  slighUy  hi^er  radiological 
doses  to  the  SRS  workers  but  result  in 
the  lowest  radiological  doses  to  the 
oSisite  public;  result  in  higher  airtrame 
emissions  of  hazardous  pollutants  with 
comparable  levels  of  liquid  effluent 
emissions;  and  generate  the  least 
amount  of  high-level,  transuranic  and 
mixed  wastes,  but  comparable  amounts 
of  low-level  waste  as  compared  to  the 
other  alternatives. 

Dwrisiim 

DOE  has  decided  to  supplement  its 
previous  decision  for  the  management 
of  plutonium  and  uranium  stored  in 
vaulte  (60  FR  65300),  and  amend  its 
previous  decision  for  the  management 
of  plutonium-239  solutions  stored  in  H- 
Canyon,  neptunium-237  solution  stored 
in  H-Canyon,  and  obsolete  neptunium 
targets  stored  in  K-Reactor  (61  FR 
48474). 

Plutonium  and  Uraruum  Stored  in 
Vaults 

DOE  has  decided  to  implement 
Processing  and  Storage  for  Vitrification 
-in  the  DWPF  as  an  additional  method 
for  managing  plutonlum  and  luanium 
stored  in  vaults.  This  method  is  being 
implemented  principally  for  a  small 
qxiantity,  approximately  10  kilograms,  of 
plutonium-bearing  materials  containing 
phitonium-238.  Plutonium-238  is  an 
isotope  of  plutoniiUD  used  generally  as 
a  heat  source  in  National  Aeronautics 
and  Space  Administration  and  other 
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national  programs.  Approxlinately  five 
percent  (120)  of  the  3.000  containers  of 
plutoniiun  and  uranium  stored  in  vaults 
are  expected  to  be  managed  using  this 
method.  The  pIutonium-238  material  is 
unsuitable  for  programmatic  purposes 
without  isotopic  enrichment.  The 
capability  for  plutonium-238  isotopic 
enrichment  does  not  exist  within  the 
DOE  complex  and  is  not  being 
developed.  Other  low-fissile  content 
plutonium  and  uranium  vault  materials, 
upon  inspection,  may  also  be  managed 
in  this  manner.  The  potential  impacts 
from  this  action  would  be  low  and  well 
within  the  potential  impacts  identified 
in  the  IMNM  Final  EIS.  (The  IMNM 
Final  EIS  considered  the  impacts  of 
managing  all  of  the  plutonium  and 
uranium  stored  in  vaults  with  this 
management  method.) 

This  decision  permits  the  stabilization 
and  ultimate  disposition  of  scrap  and 
residue  material  containing  plutonium- 
238  in  DWPF  glass  canisters.  Some 
additional  small  fraction  of  low-fissile 
content  plutonium  and  uranium  vault 
materials  may  also,  after  inspection,  be 
managed  in  this  manner.  The  fissile 
content  of  these  materials,  diluted  or 
poisoned  as  may  be  necessary,  wiU  not 
present  criticality  or  waste  disposal 
concerns  within  the  waste  management 
system.  This  management  method 
involves  minimal  focility  operations  and 
can  be  initiated  quickly  to  alleviate  the 
vulnerabilities  of  continued  vault 
storage.  The  remainder  of  the  containers 
of  plutonium  and  uranium  stored  in 
vaults  will  be  stabilized  using  one  of  the 
four  previously  selected  management 
methods  (60  PR  65300,  December  19. 
1995). 

The  IMNM  Final  EIS  (section  2.3.1. 
page  2-19)  describes  technical 
challenges  that  must  be  overcome  to 
stabilize  plutoniimi  and  uranium  vault 
materials  using  the  high-level  waste 
system  and  the  DWPF.  The  most 
significant  is  control  of  potential 
nuclear  criticality.  Flutonium-238  does 
not  present  a  threat  of  inadvertent 
criticality  because,  unlike  plutoniiun- 
239  and  uranium-235  (the  principal 
nuclear  materials  in  the  vault  materials), 
very  large  quantities  of  plutonium-238 
would  have  to  be  assembled  to  result  in 
a  criticality.  Quantities  of  this 
magnitude  would  not  occur  in  the  high- 
level  waste  tanks.  However,  this 
management  method  will  also  entail  the 
transfer  of  phitonium-239  mixed  with 
the  plutonium-238  (and  potentially 
other  vault  materials  containing  low 
concentrations  of  plutoniimi-239  and 
uranium-235)  to  the  high-level  waste 
tanks.  Therefore,  dilution  and/or 
neutron  poisoning  of  the  transferred 
materials  as  considered  in  the  IMNM 


Fiiud  EIS  may  be  required  to  ensure 
nuclear  criticality  saifety  requirements 
are  met 

DOE  has  determined  that  adding  this 
method  for  managing  a  small  fraction  of 
plutonium  and  uraniiun  materials 
would  be  advantageous  to  the  ovwall 
materials  stabilization  program.  The 
fecility,  HB-Line.  where  plutonium-238 
materials  are  processed,  has  completed 
plutonium-238  processing  activities  for 
programmatic  purposes  and  DOE  has 
now  determined  that  HB-Line  should  be 
prepared  for  the  stabilization  of  other 
materials  in  order  to  complete  the  SRS 
materials  stabilization  mission  as  soon 
as  possible  within  existing  resource  and 
fecility  limitations.  RUminatjiig  the 
purification  and  resulting  solution 
conversion  processing  of  plutonium-238 
at  HB-Line  enables  this  capability  to  be 
used  for  the  stabilization  of  other 
materials. 

This  decision  also  eliminates  a  need 
to  store  plutoninm-238.  not  expecrted  to 
have  any  foture  programmatic  use.  in 
the  new  SRS  storage  vault,  the  APSF. 
This  will  allow  DOE  to  save  associated 
design,  construction,  and  operating 
costs  by  eliminating  the  need  for  a 
cooled-storage  array  module  in  the 
APSF. 

Plutonium-239  Solutions 

DOE  has  decided  to  stabilize  the  H- 
Canyon  plutonium-239  solutions  by 
processing  them  to  oxide  in  the  H- 
Canyon  and  HB-Line  fecilities.  The 
plutonium-239  solutions  will  undergo 
processing  in  H-Canyon  as  necessary  to 
remove  impurities  that  would  interfere 
with  the  conversion-to-oxide  process  in 
HB-Line.  The  resulting  statnlized 
plutonium  oxide  will  be  stored  in  an 
existing  vault  at  the  SRS  imtil  the  new 
APSF  is  available.  The  stabilized 
plutonium  will  be  stored  imtil  DOE 
implements  disposition  decisions  on 
this  surplus  weapons-useable 
plutoniimi. 

The  SRS  has  an  existing  fecility  (HB- 
Line.  Phase  n)  designed  to  purify  and 
convert  plutonium-239  (and  neptunium) 
to  an  oxide,  but  it  has  never  been 
operated.  In  the  September  6, 1996 
decision  (61  FR  48474)  for  the 
stabilization  of  this  plutoniiun-239.  DOE 
had  expected  that  by  not  starting  up  the 
Phase  n  fecility.  substantial  costs 
associated  with  its  future 
decontamination  and  decommissioning 
could  be  avoided.  After  further 
consideration,  however,  it  has  become 
clear  that  the  facility,  by  virtue  of  its 
location  within  the  H-Canyon  structure 
and  its  inter-connection  with  other  HB- 
Line  processes,  has  been  radioactively 
contaminated.  The  Department  now 
believes  that  future  decontamination 


and  decommissioning  will  be  required 
whether  or  not  the  HB-Line  Phase  U 
fecility  ever  operates.  Thus,  operating 
the  fecility  to  purify  and  convot 
plutonium-239  (and  neptunium)  to  an 
oxide  will  not  add  substantial  costs  to 
the  fecility 's  future  decontamination 
and  deconunissioning. 

Processing  the  plutonium-239 
solutions  in  H-Canyon  and  HB-Line  also 
will  eliminate  the  need  to  transport 
34,000  liters  (9.000  gallons)  of  this 
material  from  H-Canyon  to  F-Canyon. 
This  will  eliminate  the  need  to  transport 
liquids  containing  fissile  materials  and 
associated  transCn'  costs.  HB-Line 
processing  also  will  permit  operation  of 
the  metal  production  part  of  the  FB- 
Line.  which  was  built  in  the  early 
1960's.  to  be  terminated  sooner. 

The  quantity  of  oxide  produoad  (phu 
the  metal  to  be  produced  as  a  result  of 
decisions  made  in  the  December  12. 
1995  (60  FR  65300)  and  April  2. 1907 
(62  FR  17790)  RODs)  will  constitute 
only  a  small  fraction  of  DOE's  existing 
inventory  of  weapona-uaeable 
plutonium.  DOE  believes  that  the 
addition  of  this  small  amount  does  utA 
present  new  nuclear  proliferation 
concerns.  DOE  already  has  made  a 
commitment  that  plutonium  from  DOE's 
stabilization  actions  will  not  be  used  for 
nuclear  explosive  purposes. 

Neptunium-237  Solution  and  Obsolete 
Neptunium  TargBts 

DOE  has  decided  to  stabilize  the 
neptunium-237  solution  and  obsolete 
neptunium  targets  to  oxide  in  the  H- 
Canyon  and  HB-Line  fecilities.  The  nine 
obsolete  targets  will  be  transported  from 
K-Reactor  to  H-Canyon.  At  H-Canyon. 
the  targets  will  be  dissolved  and 
processed  to  separate  the  neptimium 
from  other  materials  (principally 
alimiinimi).  These  other  materials  will 
be  sent  tothe  high-level  waste  tanks  for 
eventual  treatment  through  the 
Saltstone  and  DWPF  fecilities.  The 
existing  neptunium  solution  and  those 
generated  from  the  obeolete  targets  will 
be  converted  to  an  oxide  in  the  HB-Line 
fecilities  after  purification  in  H-Canyon. 
In  addition,  neptunium  separated  from 
the  stabilization  of  the  Maric-16  and 
Maiic-22  fuels  (as  aiuounced  in  the 
February  8. 1996  supplemental  ROD  (61 
FR  6633)  will  be  stabilized  along  with 
the  neptunium  solution  and  targets.  The 
resvdtiiig  canisters  containing  the 
neptimium  oxide  will  be  stored  in  either 
the  H-  or  F-Canyon  fecility  or  the  new 
APSF,  when  constructed,  until  DOE 
implements  programmatic  decisions  on 
the  future  use  of  the  neptunium. 

DOE  has  selected  processing  to  oxide 
in  H-Can3ron/HB-Line  for  several 
reasons.  The  SRS  has  an  existing  fecility 
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(HB-Line,  Phase  II)  designed  to  purify 
and  convert  neptunium  (and  plutoiuum- 
239)  to  an  oxide.  For  the  reasons 
discussed  above  regarding  the 
stabilization  of  plutonium-239 
solutions,  not  operating  the  Phase  II  line 
for  neptunium  stabilization  would  not 
save  significant  decontamination  and 
deconunissioning  costs.  In  addition, 
DOE  could  use  the  HB-Line  Phase  m 
line,  an  operational  fecility.  to  allow 
neptunium  stabilization  activities  to 
begin  sooner  than  previously  scheduled. 
HB-Line  Phase  m.  however,  has  limited 
processing  capacity.  Relying  solely  on 
HB-Line  Phase  III  for  neptunium 
conversion  would  extend  stabilization 
completion  several  years.  Processing  the 
neptunium-237  solution  in  H-Canyon 
and  HB-Line.  however,  will  eliminate 
the  need  to  transport  6,100  liters  (1.600 
gallons)  of  this  material  from  H-Canyon 
to  F-Canyon.  Furthermore,  recent 
difficulties  encountered  in  the 
development  program  for  vitrification  of 
the  americium  and  curium  solution 
indicate  that  the  schedule  and  cost  for 
vitrification  of  the  neptunium  in  F- 
Canyon  were  significanUy 
underestimated. 

To  maintain  the  neptunium  in  a 
concentrated  physical  form,  thus 
preserving  the  potential  for  future  use. 
DOE  evaluated  alternatives  for 
converting  the  neptunium  to  either  an 
oxide  or  glass.  Either  form  was 
originally  determined  acceptable  to 
support  future  use  of  the  material,  if 
required.  DOE  has  now  determined  that 
to  best  preserve  the  neptunium  for 
potential  programmatic  use  (and  to 
minimize  associated  future  waste 
generation)  it  should  be  converted  to  a 
stable  oxide.  Neptunium  oxide  is  the 
traditional  form  produced  at  the  SRS 
and  is  the  form  used  for  programmatic 
purposes  (i.e.,  plutonium-238 
production). 

Issued  at  Washington,  DC,  October  31. 
1997. 
AlffiB  L.  Aim, 

Assistant  Secretary  for  Environmental 
Managentent. 

(FR  Doc  97-30005  Filed  11-13-97;  8:45  am) 


DEPARTMENT  OF  ENERGY 

Caliper  Technologiee,  Inc. 

AQBICY:  Office  of  the  General  Counsel. 

Department  of  Energy. 

ACTION:  Notice  of  Intent  to  Grant 

Exclusive  or  Partially  Exclusive  Patent 

License. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Caliper  Technologies, 


Inc..  of  Palo  Alto.  California,  an 
exclusive  or  partially  exclusive  license 
to  practice  the  invention  described  in 
Israel  Patent  Application  S.N.  119,342. 
entiUed  "Method  for  Priming  and  DNA 
Sequencing."  and  corresponding  Patent 
Applications  in  the  U.S.A.,  Japan.'    . 
certain  European  countries,  and 
possible  other  countries.  The  invention 
is  OMmed  by  the  United  States  of 
America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  may  be  exclusive,  or 
partially  exclusive,  but  will  be  subject  to 
a  license  and  other  rights  retained  by 
the  U.S.  Government,  and  other  terms 
and  conditions  to  be  negotiated.  DOE 
intends  to  grant  the  license,  upon  a  final 
determination  in  accordance  with  35 
U.S.C.  §  209(c),  unless  within  60  days  of 
this  notice  the  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property.  Department  of 
Energy,  Washington,  D.C.  20585, 
receives  in  writing  any  of  the  following, 
together  with  supporting  documents: 

(i)  A  statement  from  any  pereon 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  tha  invention,  in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 
DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  January  13. 1998. 
ADDRESSES:  Office  of  the  Assistant 
General  Counsel  for  Technology 
Transfer  and  Intellectual  Property.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C.  20585. 
FOR  FURTHER  MRMMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy. 
Forrestal  Building,  Room  6F-067. 1000 
Independence  Avenue,  S.W.. 
Washington.  D.C.  20585;  Telephone 
(202)  586-4792. 

SUPPI.a>ENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  Part  404)  require  that  the 


necessary  determinations  be  made  after 
public  notice  and  opportunity  for  Hling 
written  objections. 

Caliper  Technologies,  Inc.,  of  Palo 
Alto,  California,  has  applied  for  an 
exclusive  license  to  prtMrtice  the  subject 
invention  and  has  a  plan  for 
commercialization  of  the  invention. 

The  proposed  license  is  expected  to 
be  exclusive  or  partially  exclusive, 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
subject  to  a  negotiated  royalty  and  other 
fees.  The  Department  will  review  all 
timely  written  responses  to  this  notice, 
and  will  grant  the  license  if,  after 
expiration  of  the  60-day  notice  period, 
and  after  consideratiob  of  written 
responses  to  this  notice,  a  determination 
is  made,  in  accordance  with  35  U.S.C. 
209(c).  that  the  license  grant  is  in  the 
public  interest. 

Issued  in  Waihingtoa,  D.C,  on  November 
7, 1997. 

Paol  A.  Gottlieb, 

Assistant  General  Counsel,  for  Technology 
Tmnsfer  and  Intellectual  Property. 
(FR  Doc.  97-30003  Filed  11-13-97;  8:45  am] 
awjjMQ  coot  iiao  et-» 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

JPoetm  Na  ER97-686M»1] 

Brooklyn  Navy  Yard  Cogeneratlon 
Partners,  LP.;  Notice  of  Rling 

November  7, 1997. 

Take  notice  that  on  October  30, 1997, 
Brooklyn  Navy  Yard  Cogeneration 
Partnen,  L.P.  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  he  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
Pint  Street,  N.E..  Washington  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the,  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


61104 


Federal  Register  /  Vol.  62,  No.  220  /  Friday,  November  14,  1997  /  Notices 


commission  and  are  available  for  public 

inspection. 

Linwood  A.  Walaon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-29946  Filed  11-13-97;  8:45  am] 

WJJNQ  COOE  ITIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-287»-000] 

Delmarva  Power  &  Light  Company  and 
Pennsylvania  Power  &  Light  Company; 
Notice  of  Rling 

November  7,  1997. 

Take  notice  that  on  October  31. 1997, 
k  Delmarva  Power  &  Light  Company  and 

^       Pennsylvania  Power  &  Light  Company, 
now  known  as  PP&L,  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
captioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21,  1997.  Protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Unwood  A.  Watoam.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-29948  Filed  11-13-97;  8:45  am] 
MJJNQ  cooe  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ES96-6-000) 

Electric  Energy,  Inc.,  Notice  of 

Application 

November  7, 1997. 

Take  notice  that  on  November  3, 
1997,  Electric  Energy,  Inc.  filed  an 
application  with  the  Commission 
seeldng  authorization  pursuant  to 
Section  204  of  the  Federal  Power  Act,  to 
issue  up  to  $35,000,000  of  notes  under 
the  terms  of  certain  unsecured  revolving 


credit  agreements  or  under  substantially 
similar  thereto  bom  time  to  time  over 
the  24-month  p>eriod  immediately 
following  the  date  of  the  Commission's 
approval  of  the  application. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  vdth  the 
Commission  and  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  97-29953  Filed  11-13-97;  8:45  am] 

MLUNQ  OOOC  SnT-AI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP9e-S8-000I 

Kem  Rhrar  Gas  Transmission;  Notice 
of  Request  Under  Blanket 
Authorization 

November  7. 1997. 

Take  notice  that  on  October  31 ,  1997, 
Kem  River  Gas  Transmission  Company 
(Kem  River),  P.O.  Box  58900,  Salt  Lake 
aty,  Utah  84108-0900.  filed  in  Docket 
No.  CP98-58-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  (Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  operate  the 
Hunter  Park  Meter  Station,  located  in 
Salt  Lake  County,  Utah,  as  a  certificated 
delivery  point  under  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  for  the  delivery 
of  gas  under  Kem  River's  blanket 
certificate  issued  in  Docket  No.  CP89- 
2048-000,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Kera  River  proposes  to  operate  the 
Himter  Park  Meter  Station,  located  in 
Salt  Lake  County.  Utah,  as  NGA 
jurisdictional  facilities  for  the  delivery 
of  gas  to  any  eligible  shipper  under  Kem 
River's  blanket  transportation 
certificate.  Kem  River  states  the  Hunter 


Paik  Meter  Station  was  originally 
constructed  in  September  1993, 
pursuant  to  18  CFR  Section  284.3  as 
facilities  to  be  utilized  solely  for 
transportation  authorized  by  Section 
311(a)  of  the  Natural  Gas  Policy  Act  for 
Mountain  Fuel  Supply  Company 
(Mountain  Fuel). 

Kera  River  declares  the  Hunter  Park 
delivery  p&int  consists  of  a  meter  station 
with  an  8-inch  tap,  one  12-inch  turbine 
metOT  run,  and  appurtenant  piping  and 
facilities.  Kem  River  states  the  original 
cost  of  the  Hunter  Park  Meter  Station 
was  $315,532,  which  was  reimbursed  by 
Mountain  Fuel. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  not  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treeted  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  97-29942  Filed  11-13-97;  8:45  am) 
■UMQ  cooe  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-2993-O00] 

MidAmerican  Energy  Company;  Notice 
of  Filing 

November  7, 1997. 

Take  notice  that  on  October  ^8, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  to  the 
Commission  for  filing  an  amendment  to 
its  initial  filing  in  this  proceeding.  The 
change  consists  of  the  Second  Amended 
and  Restated  Second  Amendment  dated 
October  1,  1997  entered  into  by 
MidAmerican  and  Central  Iowa  Power 
Cooperative  (CIPCO)  to  Interconnection 
Agreement  dated  June  13, 1983  entered 
into  by  Iowa-Illinois  Gas  and  Electric 
Company  (a  predecessor  by  merger  to 
MidAmerican)  and  CIPCO. 

MidAmerican  states  that  the  purpose 
of  the  rate  schedule  change  is  to 
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establish  an  additional  connection  by 
QPCO;  revise  provisions  relating  to  the 
basis  upon  which  energy  is  delivered  by 
QPCO  to  MidAmerican  at  normally 
closed  points  or  connection;  revise 
provisions  relating  to  the  normal 
operating  status  of  two  Points  of 
Connection;  and  revise  the  basis  for 
billing  the  transmission  service  charge, 
but  not  the  amount  of  the  charge,  as  a 
result  of  the  changes  to  provisions 
relating  to  the  normal  operating  status  of 
two  points  of  connection. 

MidAmerican  requests  an  effective 
date  in  accordance  with  Section  5  of  the 
Second  Amended  and  Restated  Second 
Amendment  and  further  requests  the 
Commission  to  accept  the  rate  schedule 
change  for  filing  within  60  days  of  the 
date  of  this  submission  to  the 
Commission.  MidAmerican  has  served  a 
copy  of  the  filing  on  CIPOO. 

Kay  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.  Washington,  D.Q 
20426.  in  accordance  wiui  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  aild  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Novembw  21. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Limrood  A.  WalMii,|r^ 
AetiBg  Sacretaiy. 

(FR  Doc.  97-29049  FUed  11-13-97;  8:45  am] 
I  COOK  fnr-M-M 


DEPARTMENT  OF  ENERGY 
Fadaral  Enaigy  nagulatoiy 


IPoelnl  Na  BW7-4031-0001 

Maw  Yotfc  »lta  Electric  4  Qm 
CoiporalkNi}  Nolioa  of  FINng 

November  7, 1997. 

Take  notice  that  New  Yoric  State 
Electric  k  Gas  Corporation  filed  on 
October  30, 1997  die  revised  Summary 
of  Quarteriy  Activity  (the  "Summary") 
for  the  calendar  year  quarter  ending 
June  30, 1997  pursuant  to  Section  205 
of  die  Fedoal  Power  Act,  16  U.S.C 
§  824d  (1085).  and  part  35  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  part  35.  and  in 
accordance  with  Ordering  Paragraph  J  of 


the  Federal  Energy  Regulatory 
Commission's  June  9, 1997  order  (the 
"Order")  in  Docket  No.  ER97-2518-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enogy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21. 1997.  Protests  vrill  be 
considered  by  the  Commission  in    ' 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaiUile  for  public 
inspection. 

Linwood  A.  WalMm,  Jr^ 

Acting  Seaataiy. 

(FR  Do&  97-29950  Filed  11-13-97;  8:45  am] 
ooocsnr-oi-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
CofiMniaalon 

[Doohet  Na  ER97-4946-000] 

OGE  Energy  neaourcee,  hie.  Notice  of 
FHIng 

November  7, 1997. 

Take  notice  that  on  October  29, 1997, 
OGE  Energy  Resources,  Inc.  ("OERI") 
made  a  compliance  filing  with  the 
Commission  in  the  above-referenced 
dodcet  in  accordance  with  the 
Commission's  October  17, 1997  order 
conditionally  accepting  for  filing, 
without  suspension  or  heering.  OERI's 
market-based  powrer  sales  rates. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedonl 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21. 1997.  Protests  moII  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  diiis  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr^ 

Acting  Secretary. 

(FR  Doc.  97-29951  FUed  11-13-97;  8:45  am] 

MJJNQ  cooe  snr-oi-M 

DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 


[Docket  Na  ERt7-47t>4-000] 

Rocheetar  Qaa  and  Electric 
Corporation;  Notice  of  FMng 

Novemlwr  7, 1997. 

Take  notice  that  Rochester  Ges  and 
Electric  Corporation  (RG&E)  on  October 
31, 1997,  tendered  for  filing  an 
amendment  to  its  filing  in  the  above- 
referenced  proceeding. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
September  22, 1997  for  the  Virginia 
Electric  and  Power  Con^nny  Service 
Agreement 

Copies  of  this  filing  have  been  sent  to 
Virginia  Power  and  £e  New  York 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Pint  Street.  N.E.,  Washington,  D.Q 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  AO  such  motions 
or  protests  should  be  filed  on  or  before 
November  21, 1997.  Protests  will  be 
considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  far  {aiblic 
inspection. 
Linwood  A.  Watson.  Jr^ 
Acting  Seavtary. 

(FR  Doc.  97-29952  Filed  11-13-97;  8:45  am] 
aSXNO  OOOC  S717-St-M 


61106 


Federal  Register  /  Vol.  62,  No.  220  /  Friday,  November  14,  1997  /  Notices 


OEPARTMBfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieslon 

[Froiwrt  No.  2S96-0001 

Rocheeter  Gee  &  Electric  Corp.;  Notice 
of  Meeting 

November  7. 1M7. 

Rochester  Gas  &  Electric  Corporation 
(RC&E)  has  applied  to  the  Commission 
for  a  subsequent  license  for  the  Station 
160  Project  No.  2596.  The  project  is 
located  on  the  Genesee  River,  in 
Livingston  County,  New  Yorl^. 

RC&E  and  the  New  York  SUte 
Department  of  Environmental 
Conservation  (DEC)  are  in  the  process  of 
negotiating  terms  and  conditions  fbr 
Section  401  water  quality  certification 
for  the  Station  160  Project.  RGftE  and 
DEC  have  scheduled  a  meeting  to 
bcilitate  the  discussion.  Commission 
staff  will  attend  the  meeting. 

Meeting  Date:  Monday,  November  24. 
1997  from  11:00  a.m. 

Location:  New  Yorii  State  Depcutment 
of  Conservation  offices,  50  WoU  Roed. 
Albany,  New  York. 

Meeting  Scope:  RG&E  and  DEC  to 
discuss  change  in  impoundment 
fluctuation  at  Station  2  and  status  of  the 
401  Water  Quality  Certification 
Settlement  Agreement  for  Station  160. 

Interested  parties  are  welcome  to 
attend  this  meeting.  For  further 
information  please  contact:  Hal 
Waggoner,  Rochester  Gas  &  Electric 
Corporation,  at  (716)  724-8105. 
Limroed  A.  WalM^  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-29954  Filed  11-13-97;  6:45  am] 
MJJNO  OOOC  «717-«*-ll 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulalory 


[DedMt  Na  CP9e-63-4>00I 


Termeeeee  Gae  Plnellne  Cnmtienw 
Notice  of  AppHcetion 

November  7. 1907. 

Take  notice  that  on  October  31 ,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tannessee).  1001  Louisiana.  Houston, 
Texas  77002,  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natiiral 
Gas  Act  (NGA)  and  the  Commission's 
Regxilations  thereunder,  requesting 
authority  for  Tennessee  to  abandon,  by 
sale  to  Enogex.  Inc.  (Enogex),  the 
Buzzard  Cap  System  in  Latimer  Cotinty, 
Oklahoma,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tennessee  states  that,  by  a  Purchase 
and  Sale  Agreement  dated  September 
10,  1997.  and  subsequent  amendment 
dated  October  19,  1997,  Tennessee  and 
Enogex  mutually  agreed  that  Tennessee 
will  sell  to  Enogex  all  of  Tennessee's 
rights,  tide  and  interests  in  and  to  the 
Buzzard  Gap  System  and  all  rights  of 
way,  permiU,  licenses  and  other 
agreements  associated  with  the  system. 

Tennessee  states  that  the  public 
interest  will  be  served  by  the  sale  of  the 
Buzzard  Gap  System  to  Enogex. 
Tennessee  states  that  the  Blizzard  Gap 
System  was  constructed  by  Tennessee's 
merchant  service.  Tennessee  also  states 
that,  as  a  result  of  Order  No.  636, 
Tennessee  has  restructured  its  services 
and  is  now  solely  a  transfxirter  of  gas. 
Tennessee,  therefore,  states  that  it  no 
longer  needs  the  Buzzard  Cap  System. 
Tennessee  further  states  that  the 
Buzzard  Gap  System  is  not  integral  to 
Tennessee's  operations  in  the  {>ost- 
restructuring  environment.  Tennessee 
states  that  granting  the  requested 
abandonment  authorization  will  enable 
Tennessee  to  streamline  its  transmission 
operations  for  its  principal  activity  of 
mainline  gas  transportation.  Finally. 
Tennessee  states  that  the  sale  of  the 
Buzzard  Gap  System  will  not  adversely 
affiect  any  of  Tennessee's  existing 
customers. 

Tennessee  requests  that  the 
Commission  find  that  (1)  upon  the  sale 
of  the  Buzzard  Gap  System  to  Enogex, 
the  transferred  Cacilities  will  be 
intrastate  £M:ilities  which  are  exempt 
from  the  Commission's  NGA 
jurisdiction,  and  (2)  Enogex's 
acquisition  of  such  focilitias  wrill  not 
sub)ect  Enogex  to  the  Commission's 
NGA  jurisdiction.  Tennessee  also 
requests  that  the  Commission  grant  all 
other  authorizations  and  waivers  that 
are  necessary  to  effectuate  the 
transactions  contemplated  in  its 
application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  rafBrence  to  said 
appUcation  should  on  or  before 
November  28, 1997,  file  writh  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 


participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conforred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Liawood  A.  Walaoa,  )r.. 
Acting  SecTBlaiy. 
|FR  Doc.  97-29945  Filed  11-13-97;  8:45  am) 

■UJMQ  0OOeC717-«t-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieelon 

[Dodwt  Nol  ER87-MaiMW11 

Umtil  Povver  Corp.;  Notice  Of  FWng 

November  7, 1997. 

Take  notice  that  on  October  10. 1997, 
Unitiil  Power  Corp.  (Unitil  Power) 
tendered  for  filing  pursuant  to  Rules  205 
and  207,  an  amendment  to  its  April  8, 
1997,  Petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  mariLet-based  rate  schedule 
to  be  effective  June  1, 1997.  Unitil 
Power  indicates  in  its  amended  filing 
that  it  will  prohibit  power  sales  to 
affiliates  absent  a  separate  205  filing. 

A  copy  of  Unitil  Power's  amendment 
was  served  on  the  New  Hampshire 
Public  Utilities  Commission. 

Any  person  desiring  to  be  heerd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rtiles  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21. 1907.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Cijpies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pilblic 

inspection. 

Liawood  A.  Walaea.  jr.. 

Acting  Secretary. 

(FR  Doc.  97-29947  Filed  11-13-97;  8:45  am) 

VLUm  CODE  SriT-OI-M 


DEPARTMBfT  OF  ENERGY 
Federal  Energy  Regulatory 


(Docket  Noe.  CP9e-60-000.  CP9e-e2-4X», 


Viking  Voyageur  Gaa  Transmlaelon 
Company,  LLC;  Notice  of 
Applicalions 

Novemlier  7, 1997. 

Take  notice  that  on  October  31, 1997. 
Viking  Voyageur  Gas  Transmission 
Company,  L.L.C.  (Viking  Voyageur),  825 
Rica  Street.  St.  Paul.  Minnesota  55117- 
5484,  filed  in  Docket  Nos.  CP08-60- 
000,  CP96-62-000.  CPg8-«4-000,  and 
CP98-65-000  applications  pursuant  to 
Section  7(c)  and  Section  3  of  the  Natural 
Gas  Act  (NGA)  and  Parts  284  and  157 
of  the  Commission's  r^iilations  for  a 
certificate  of  public  convenience  and 
necessity  to  construct  own,  operate, 
and  maintain  natural  gas  pipeline 
Cacilities;  authorization  pursuant  to 
Section  3  of  the  NGA  and  a  Prasidential 
Permit  for  the  siting,  construction, 
operation,  and  i««infftf>«nr«  of  oeitain 
Cacilities  for  the  importation  of  natural 
gas;  a  blanket  certificate  authorizing 
non-discriminatory,  open-access 
transportation  services;  and  blanket 
cotincate  authorization  to  engage  in    , 
certain  routine  activities,  all  as  more 
fiilly  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspectioiL 

As  part  of  a  coordinated  pipeline 
project  designed  to  transport  1.4  Bcf  per 
day  of  natural  gas  from  &npress.  Alberta 
to  the  Joilet.  nUnois  area.  Viking 
Voyageor  proposes  to  construct  the 
United  States  portion  of  the  pipeline 
Cacilities.  The  proposed  pipeline 
facilities  will  interconnect  with  several 
interatate  pipelines  and  local 
distribution  companies  and  will  direcUy 
provide  service  to  various  delivery 
points  in  Miimesota.  Wisconsin,  and 
Illinois.  Upon  acceptance  of  the 
requested  certification,  Viking  Voyageiir 
will  be  a  natural  gas  company  subject  to 
the  Commission's  jiirisdiction. 


In  Docket  No.  CP9&-60-000,  Viking 
Voyageur  requests  authorization  to 
construct,  own,  operate,  and  maintain 
approximately  773  miles  of  42-inch 
diameter  pipeline  originating  at  a  point 
of  interconnection  with  the  Canadian 
portion  of  the  coordinated  project  at  the 
U.S./Canada  border  at  Noyes,  Minnesota 
(near  Emerson,  Manitoba).  The 
proposed  pipeline  facilities  would 
extend  through  Minnesota  and 
Wisconsin  to  a  terminus  in  Will  County, 
Illinois.  Viking  Voyageur  also  proposes 
to  construct  twenty-two  meter  stations 
and  compression  facilities  totaling 
124,000  horsepower.  The  compression 
CaciUties  will  be  located  in  Kittson  and 
Otter  Tail  Counties,  Minnesota  and  Polk 
and  Waushara  Counties,  Wisconsin.  The 
project  cost  is  estimated  to  be  about 
$1.24  billion. 

Viking  Voyageur  requests  a 
preliminary  determination  on  non- 
environmental  issues  by  April  1, 1998, 
and  a  final  order  granting  certificate 
authinity  by  November  1, 1998,  in  order 
to  meet  a  proposed  in-service  dete  of 
November  1, 1999. 

In  Docket  No.  CP98-62-000,  Viking 
Vojrageur  submitted  an  application 
pursuant  to  Section  3  of  um  NGA,  part 
153  of  the  Commission's  regulations, 
and  Executive  Order  10485,  as  amended 
by  Executive  Oder  12038,  and  the 
Secretary  of  Energy's  Delegation  Order 
No.  0204-112,  fm  Section  3 
authorization  end  a  Presidential  Permit 
to  site,  construct,  operate,  and  maintntn 
certain  Cscilities  for  the  importation  of 
natural  gee  to  be  located  at  the 
international  border  between  the  United 
States  of  America  and  c^n^td^  near 
Noyes,  Minnesota. 

In  Docket  No.  CP98-64-000,  Viking 
Voyageur  requests  a  blanket  cotificate 
tmder  Part  284,  Subpart  G  of  the 
Commission's  regulations.  Viking 
Voyageur  filed  a  pro  forma  tariff  that 
ofEen  firm  and  intemiptible 
transportation  with  flexible  delivery 
points.  Viking  Voyageur  offera  two 
negotiated  rate  options— eithm  a  10-yeer 
or  a  15-3rear  negotiated  rate  contract — as 
alternatives  to  Commission  approved 
cost-of-s«vice  recourse  rates  for  a  15- 
year  tenn  for  firm  transportation. 

In  Docket  No.  CP98-65-000,  Viking 
Voyageur  requests  a  blanket  certificate 
auUiorizing  construction  operation,  and 
abandonment  of  certain  facilities  tmder 
Part  157,  Subpart  F  of  the  Commission's 
regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  28, 1997,  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 


in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Conunission  will  tie 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  proteston  provide 
copies  of  their  protests  to  the  party  or 
person  to  whom  the  protests  are 
directed.  Any  person  wishing  to  become 
a  party  to  a  proceeding  or  to  participate 
as  a  party  in  any  hearing  therein  must 
file  a  motion  to  intovene  in  accordance 
with  the  CommissicHi's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
ail  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervmor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  orda. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Conunission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commissfon. 

A  person  does  not  have  to  intervene, 
howrever,  in  order  to  have 
environmental  comments  considered.  A 
person,  instead,  may  submit  two  copies 
of  comments  to  the  Secretary  of  the 
Commission.  Commentos  vrill  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  envircmmental  documents  and 
will  be  able  to  participate  in  meetings 
associated  with  the  Commission's 
enviroiunental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  fiinal  order  to  a  Federal 
court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

"Take  fiirther  notice  that,  punuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  3,  7  and  15  of  the  Natiu^  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  these 
applications  if  no  motion  to  intervene  is 
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filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  l^  the  public 
convenience  and  necessity.  If  a  modon 
for  leave  4o  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Viking  Voyageur  to 
appear  or  be  represented  at  the  hearing. 
Umrood  A.  Wataon.  |r.. 
Acting  Secntaiy. 

(FR  Doc  97-29944  FUod  11-13-97;  8:45  ami 
000CSn7-*1-M 


OEPARTMerT  OF  ENERGY 

Fwtoral  Energy  Ftogulaiory 
Coiranlssion 


[Docfct  M»  CP9e  69  0001 

Williams  Natural  Gas  Company;  Nottca 
of  naquast  under  Blanket 
Authoriaticn 

Novembar  7, 1997. 

Take  notice  that  on  October  31. 1997, 
Williams  Natural  Gas  Company 
(Williams).  Post  Office  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP98-59-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  permission  and  approval  to 
abandon  in  place  a  portion  of  the  12- 
inch  Independence  pipeline  lateral, 
along  with  related  facilities  and 
services,  all  of  which  are  located  in  Cass 
County,  Missouri.  Williams  makes  such 
request  imder  its  blanket  certificate 
issued  in  Docket  No.  CP82-4  79-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  Williams  proposed  to 
abandon  in  place,  and  cap 
approximately  6.09  miles  of  the 
Independence  12-inch  lateral  pipeline. 
Williams  also  proposes  to  abandon  in 
place,  by  sale  to  Missouri  Gas  Energy 
(MGE)  approximately  1.95  miles  of  the 
Independence  12-inch  lateral  pipeline. 
along  with  related  services  and 
facilities,  and  the  Raymore  town  border 
station.  It  is  stated  that  the  12-inch 
Independence  pipeline  was  originally 
constructed,  to  enable  Williams  to 
supply  the  natural  gas  requirements  of 
MGE.  in  the  Independence,  Missouri 


area.^  The  Raymore  town  border  station 
was  originally  installed  in  1963  and 
certificated  in  Docket  No.  CP63-345.' 

Williams  states  that  the  Lee's  Summit 
town  border  meter  will  become  a  single 
point  of  delivery  for  MGE.  Williams 
further  states  that  to  maintain  service  to 
the  Lee's  Summit  town  border  location, 
it  will  construct  a  tie-over  line  from  its 
Sugar  Creek  line  to  the  Lee's  Sununit 
town  border  station  pursuant  to  Section 
ailoftheNGPA. 

Williams  indicates  that  the  most 
recent  volumes  of  gas  delivered  to  the 
Raymore  town  border  station  was  7,565 
MMcf  on  a  peak  day  with  595,035  MMcf 
delivered  annimlly.  It  is  stated  that 
service  to  the  Raymore  town  border 
facility  will  continue  to  be  provided  by 
MGE. 

Williams  indicates  that  MCE  will 
integrate  into  its  system,  the  facilities 
that  Williams  has  designated  to  sell  to 
MGE  in  this  proceeding.  It  is  averred 
that  one  domestic  customer,  located  on 
the  1.95-mile  segment,  will  be  impacted 
by  the  proposed  abandoimient. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effisctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Liawood  A.  WalHm,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-29943  Filed  11-13-97;  8:45  am] 
BKJjMa  oooc  srir-ai-M 


*  The  IZ-ioch  pipeline  segmeol  proposed  to  be 
■faandoned  herein,  was  certificated  in  Docket  ^4o. 
G-756.  5  FPC  820,  Qtie*  Senrica  Ga*  Company 
(1946). 

*Qties  Service  Gas  Company,  30  FPC  1,100 
(1983). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwl  Na  CPM-56-0001 

Wllliston  Basin  Interstate  PipeHne 
Company;  Notice  of  Request  Under 
Blanlwt  Authorization 

November  7, 1997. 

Take  notice  that  on  October  30. 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street,  Suite  300.  Bismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP98- 
56-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  conatnict 
and  operate  new  metering  and 
associated  appurtenant  £Mulities  for  use 
in  providing  delivery  of  transportation 
service  gas  to  Bear  Paw  Operating 
Company,  Inc.  (Bear  Paw),  under 
Williston  Basin's  blanket  certificate 
issued  in  Docket  No.  CP82-4a7-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fidly  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  states  that  the 
facilities  to  be  constructed  at  the 
proposed  metering  facility  will  consist 
of  a  building,  an  orifice  meter,  SCADA 
communication  eqiupment  and 
miscellaneous  piping,  gauges  and 
valves,  all  of  which  will  be  constructed  . 
on  existing  right-of-way  at  the  Baker 
Compressor  Plant  in  Section  12,  T7N. 
R59E.  Fallon  County.  Montana. 
Williston  Basin  states  that  Bear  Paw  has 
requested  installation  of  this  metering 
facility  to  allow  Williston  Basin  to  make 
deliveries  of  up  to  4,800  Mcf  per  day  to 
Bear  Paw  to  be  used  as  emergency  fuel 
at  the  Big  Horn  plant  The  estimated 
cost  of  the  proposed  metering  facilities 
is  Si  1 .400.  The  actual  cost  of  the  facility 
is  100%  reimbursable  by  Bear  Paw. 

Williston  Basin  states  that  the 
addition  of  the  proposed  facilities  wriU 
have  no  significant  effect  on  its  peak 
day  or  annual  requirements,  that  the 
total  voliunes  delivered  will  not  exceed 
total  volumes  authorized  prior  to  this 
request,  that  the  existing  tariff  does  not 
prohibit  the  addition  of  new  delivery 
points  and  that  there  is  sufficient 
capacity  to  accomplish  deliveries 
vrithout  detriment  or  disadvantage  to 
other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
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385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  Mrithin  the  time  allowedHherefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  piusuant  to  Section  7  of 
the  Natiual  Gas  Act 
Linweod  A.  Watson,  Jr., 
Acting  Secretaiy. 

[FR  Doc.  97-29939  Filed  11-13-97;  8:45  am) 
ooMsnr-at-M 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

DetermlnaBon  of  Exoeas  Petroleum 
Violation  Eacrow  Funds  for  Fiscal  Year 


AaaiCY:  U.S.  D^Mitment  of  Energy. 
Office  of  Hearings  and  Appeals. 
ACTION:  Notice  of  determination  of 
excess  monies  pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

SUMMARY:  The  Petiroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
requires  the  Secretary  of  Energy  to 
determine  annuaUy  the  amount  of  oil 
overdurge  funds  held  in  escrow  that  is 
in  excess  of  the  amoiuit  needed  to  make 
restitution  to  injured  parties.  Notice  is 
hereby  given  that  $20,610,767  of  the 
amounts  currenUy  in  escrow  is 
determined  to  be  excess  fimds  for  fiscal 
year  1998.  Pursuant  to  the  statutory 
diractive,  these  funds  will  be  made 
available  to  state  governments  for  use  in 
specified  energy  conservation  programs. 
FOR  RIRTHER  MFORMATKM:  Thomas  O. 
Maim,  Deputy  Director.  Roger  Klurfeld. 
Assistant  Director.  Office  of  Hearings 
and  Appeals.  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington,  DC  20585-0107,  (202) 
426-1492  [Mann];  (202)  426-1449 
[KlurfiBld]. 

SUPPLEMENTARY  MPORMATION:  The 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (hereinafter 


PODRA).  contained  in  Title  m  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986,  Pub.  L.  No.  99-509,  establishes 
certain  procedures  for  the  disbursement 
of  funds  collected  by  the  Department  of 
Energy  (hereinafter  DOE)  pursuant  to 
the  Emergency  Petaoleum  Allocation 
Act  of  1973  (hereinafter  EPAA)  or  the 
Economic  Stabilization  Act  of  1970 
(hereinafter  ESA).  These  funds, 
commonly  refarred  to  as  oil  overcharge 
funds,  are  monies  obtained  through 
enforcement  actions  instituted  to 
remedy  actual  or  alleged  violations  of 
those  Acts. 

PODRA  requires  the  DOE.  through  the 
Office  of  Hearings  and  Appeals 
(hereinafter  OHA).  to  conduct 
proceedings  under  10  CFR  Part  205, 
Subpart  V.  to  accept  claims  for 
restitution  from  the  public  and  to  refund 
oil  overcharge  monies  to  persons 
injured  by  violations  of  the  EPAA  or  the 
ESA.  In  addition.  PODRA  requires  the 
Secretary  of  Energy  to  detennine 
annually  the  amount  nf  oil  overcharge 
fluids  that  will  not  be  required  for 
restitution  to  injured  parties  in  these 
refufid  proceedings  and  to  make  this 
excess  availa)}le  to  state  governments  for 
use  in  four  energy  conservation 
programs.  This  determination  must  be 
published  in  the  Federal  KegialBr 
within  45  days  after  the  beginning  of 
each  fiscal  year.  The  Secretary  has 
delisted  this  responsibility  to  the  OHA 
Director. 

Notice  is  hereby  given  that  based  on 
the  best  cuirenUy  available  information. 
$20,610,767  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  parties. 

To  arrive  at  that  figure,  the  OHA  has 
reviewed  all  accounts  in  which  monies 
covered  by  PODRA  are  deposited. 
PC^RA  generally  covers  all  fimds  now 
in  IX)E  escrow  which  are  derived  from 
alleged  violations  of  the  EPAA  or  the 
ESA,  with  certain  exclusions.  Excluded 
are  funds  which  (1)  have  been  identified 
for  indirect  restitution  in  orders  issued 
prior  to  enactment  of  PODRA;  (2)  have 
been  identified  for  direct  restitution  in 
a  judicial  or  administrative  order;  or  (3) 
are  attributable  to  alleged  violations  of 
regulations  governing  the  pricing  of 
crude  oil  and  sul^ect  to  the  setUement 
agreement  in  Zn  re  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  MJ3.L.  No.  378  (D.  Kan..  July 


7, 1986).  As  of  Septfflnber  30. 1997,  the 
total  in  escrow  subject  to  the  PODRA 
procedures  was  $96,366,739. 

The  OHA  has  employed  die  following 
methodology  to  detennine  the  amount 
of  excess  fimds.  We  took  special 
accoimt  of  the  provision  of  PODRA 
which  directs  that  "primary 
consideration  [be  given]  to  assuring  that 
at  all  times  sufficient  funds  (including 
a  reasonable  reserve)  are  set  aside  Cor 
making  [direct]  restitution."  Thus,  in 
proceedings  in  which  refund  claims  are 
pending,  we  have  on  a  claim-by-claim 
basis  examined  pending  claims  and 
established  reserves  sufficient  to  pay  the 
amount  of  these  claims.  The  reserves 
also  include  all  refunds  ordered  by  the 
OHA  since  the  end  of  the  last  fiscal  year 
on  September  30, 1997.  but  not  yet  paid. 
For  proceedings  in  which  all  cUdms 
have  been  considered  or  in  which  no 
claims  have  been  filed,  and  the  deadline 
for  filing  claims  has  passed,  all  fimds 
remaining  are  excess.  Small  amounts  of 
interest  accrued,  until  transfer,  on  funds 
in  accounts  that  were  closed  (with  a 
zero  balance)  in  the  fiscal  year  1997 
PODRA  determination  (61  FR  58545 
(1996))  are  included  as  part  of  the 
"excess"  for  fiscal  year  1998.  No  "other 
commitments"  are  reflected  in  the 
reserves. 

As  indicated  riiove.  the  total  escrow 
account  eqtdty  subject  to  PODRA  is 
$96,366,739.  The  total  amount  needed 
as  reserves  for  direct  restitution  in  those 
cases  is  $75,755,972.  When  this  figure  is 
subtracted  from  the  former,  the 
remainder — $20,610.767 — is  the  amount 
in  fiscal  year  1998  that  is  "in  excess"  of 
the  amount  that  will  be  needed  to  make 
restitution  to  injured  persons.  The 
Appendix  to  this  Notice  sets  forth  fat 
each  refund  case  within  the  OHA's 
jurisdiction  the  total  amount  eligible  for 
distribution  under  PODRA  and  the 
"excess"  amount 

AcconUngly.  $20,610,767  will  be 
transfmed  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  States  for  use  in  the 
designated  energy  conservation 
programs  in  the  manner  prescribed  by 
PODRA. 

Dated:  Novamber  7, 1997. 
GsngB  B.  Brasnay, 
Director,  Office  ofHearingM  and  Appeals. 


Amount  Available  for  Indirect  Restitution  in  FY  1998 


Name  of  company 


Consent  onler 
number 


Equity  as  ol  SepL 
30,1997 


Anxxjnt  available 
in  FY  98 


ATLANTIC  RICHFIELD  CO  (ARCO) 
ENRON  CORPORATION 
TEXACO  INC  


RARH00001Z 

730V00221Z 

RTXE006A1Z 


$11,566,398.41 

21,225.255.49 

3.166,580.85 


$7,000,000.00 
3,200,000.00 
3,166.580.85 
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Amcxjnt  Available  for  Indirect  RESirrunoN  in  FY  1998— Continued 

Name  of  company 

Consent  order 
number 

^"5r^ 

in  FY  98 

ANCHOR  GASOLINE  CORPORATKDN ^ 

740S01247Z 

4.B21 .029.39 

1.500,000.00 

GETTY  OIL  COMPANY  ._      „_        „      „.      

RGEA00001Z 

6.515.165.75 

1,500300.00 

EASON  OIL  COMPANY 

740601 31 4Z 

4.771.888.91 

1,000.000.00 

PERMIAN  CORPORATION  

660X00246T 

1,607.933.32 

1,000,000.00 

WrrCO  CHEMICAL  CORP 

HOUMAOILCO - 

24OS00054Z 

912.335.34 

912,335.34 

640H10422W 

432.725.63 

432.725.63 

nillFOfl  CORPORATION  _ ^ 

RGFA00001Z 

3.914,723.66 

400.000.00 

ESTE  OIL  COMPANY      ».      - 

533H00163T 

76.886.24 

76385.24 

PHOOOCT  TRACKING-POORA                   ™           .         ..     

909OOE00SW 

68.191.04 

68.191.04 

G  4  G  OIL  COMPANY  ;;. 

5S0H00332T 

59.882.61 

50.892.61 

KICKAPOOOIL _ _ — 

570H00214T 

49.785.49 

48,785.49 

BELL  FUELS  INC ..                          .-r~ 

570H00195T 

41.441.15 

.     41.441.15 

RECO  PETROLEUM  INC  „      - 

320H00304T 

32.290.43 

32.290.43 

GENERAL  PETROLEUM .      

560H00075T 

28.12&31 

28.128.31 

VERMONT  MORGAN  CORP -              

110H00514T 

24.729.79 

24.729.79 

SKINNEY^  INC                              

400HaQP?7T 
422H0023ffT 

19.514.04 
19.229.53 

19314.04 

CAPITOL  66  OIL  COMPANY ». 

19.229.53 

MAXWELL  OIL  CO 

000H0042SZ 

18.854.94 

18.854.94 

LAMPTON-LOVE  INC    .-. - 

422T00013T 

15334.29 

15,834.29 

CUMBERLAND  FARMS  DAIRY  INC ~            .       - 

120K00497T 

7.567.04 

7.567.04 

EMPIRE  GAS  CORPORATION   - 

720TOOS21Z 

7.392.40 

7.392.49 

SOS  MONARCH  OIL  CORP .„   

240H0D498T 

7.193.33 

7.193.33 

N  C  GINTHER  COMPANY  . ._    

710V03022T 

5,983.41 

5.983.41 

METROPOLITAN  PETROLEUM  CO.  INC 

414H00171Z 

5.736.27 

5.736.27 

JEDCO  INC  _._ ..- -       

421K00107W 

4.326.42 

4.326.42 

E-Z  SERVICE  INC _..._ 

40QH00220T 

3.722.26 

3.722.26 

BEACON  BAY  ENTERPRISES.  INC  .. 

999K9O120T 

1.015.96 

1,015.95 

unCKABFF  f?A-*5  A  PI  IFI  <T>    

311H00342W 
)99K90098T 

752.83 
547.67 

752.83 

ELWOOO  CHEVRON  SERVICE 

547.67 

DALCO  PETROLEUM  ..._ 

660T00642Z 

39.86 

3036 

MARATHON  PETROLEUM  CO .._ ^ 

RMNA00001Z 

23.33 

23.33 

SUNSET  BLVD  CAR  WASH . 

999Kg0113T 

22.54 

2234 

GENERAL  EQUITIES.  INC . 

110H00527Z 

15.41 

1&.41 

QUANTUM  CHEMICAL  CORPORATION 

720VD1245Z 

0.02 

aoe 

AOC  ACQUISITION  CORPORATION  ..       ..          

RCKH016A1Z 

10.089.118.08 

0.00 

GOOD  HOPE  REFINERIES  INC _ 

1S0S00154Z 

3.973.91 5  JO 

OlOO 

GULF  STATES  OIL  &  REFINING 

6EOS00OS7T 

609,991.91 

030 

HUDSON  OIL  CO  INC  - _ 

740S01258W 

9,214307.75 

030 

INTERCOASTAL  OIL  CO  .„     -.      _            - 

940X00076T 

35.303.15 

QlOO 

KENNY  LARSON  OIL  CO - 

000H0O439W 

5.152.10 

0.00 

MACMILLAN  OIL  COMPANY.  INC 

730T00031Z 

601.344.51 

030 

OASIS  PETROLEUM  CORP .      ._    - „.    ...       —            

940X0021 7Z 

2.174.279.49 

ooo 

SHEU  OIL  COMPANY ..       _      

RSHA00001Z 

5.670.793.37 

aoo 

TESORO  PETROLEUM  CORP  

BUB88BBBBB 

2.117.333.61 

030 

VESSELS  GAS  PROCESSING.  LTD „ 

740V01387W 

2.441.538.79 

aoo 

TbMi . 

96.366.738.99 

20,610.787.51 

(FR  Doc.  97-30004  Filed  ll-lS-97;  8:45  am] 
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ENVIRONMeiTAL  PROTECTION 
AGENCY 

(ER-fl)L-6486-3) 

Env<ronm«ntal  ImfMct  Statemants  and 
Regulations;  Availabiiity  of  EPA 
Conunants 

Availability  of  EPA  comments 
prepared  October  27.  1997  Through 
October  31. 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 


Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of 
FEDERAL  ACnVITIES  AT  (202)  564- 
7176.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (ElSs)  was  published  in  FR 
dated  April  11, 1997  (62  FR  16154). 

Draft  ElSe 

ERP  No.  D-AFS-K65199-AZ  Rating 
EC2,  Windmill  Range  Allotment 
Management  Plan.  Cattle  Grazing  Use, 
Implementation.  Coconino  National 
Forest,  Mormon  Lake,  Peaks  and  Sedona 
Ranger  Districts,  Coconino  and  Yavapai 
Coimty,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommeded  that  the  FEIS  should 


include  specific  information  on  water 
quality  monitoring,  enforcement 
measures  to  ensure  full  compliance  with 
the  proposed  allotment  management 
plan,  and  &11  back  options  in  case 
adequate  funding  and  resources  are  not 
obtained  or  if  monitoring  indicates 
continuing  decline  of  rangeland 
conditions.  EPA  suggested 
reconsideration  of  Alternative  G  or  a 
modification  of  preferred  Alternative  F 
to  address  critical  resource  needs  in  the 
Munds  Pocket  and  Foxboro  herd  range. 
ERP  No.  D-AFS-K65200-CA  Rating 
EC2,  San  Juan  Fuels  and  Wildlife 
Project.  Implementation.  Tahoe  National 
Forest.  Nevada  Qty  Ranger  District, 
Nevada  Coimty,  CA. 
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SUMMARY:  EPA  expressed 
environmental  concerns  about  potential 
exceedences  of  the  threshold  of  concern 
(TOC)  in  five  subwatersheds  in  the 
analysis  area,  and  recommended  that 
additional  road  obliterations  be  added 
to  the  pro|ect  plan. 

Final  EIS* 

ERP  No.  F-BLM-K67044-CA  Soledad 
Mountain  Open  Pit  Leap  Leach  Gold 
Mine  Project,  Construction  and 
Operation.  Plan-of-Operations 
Approval.  Mojave,  Kern  County,  CA. 

SUMMARY:  EPA  continued  to  have 
environmental  concerns  and 
recommended  that  BLM  assure  against 
significant  impacts  to  local  air  quaility 
from  possible  aggregate  loading  and 
hauling  operations.  EPA  also 
recommended  that  the  Record  of 
Decision  include  specific  actions  for  the 
Mitigation  and  Monitoring  Program. 

Dated:  November  10, 1997. 

William  D.  Dickeraon. 

Director,  NEPA  Compliance  Division.  C^ce 
of  Federal  Activities. 

(FR  Doc  97-30022  Filed  11-13-47;  8:45  am] 
■LUNQ  COOC  mo  00  U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S486-2] 

Environmental  Impact  Statements; 
Notice  of  Avallability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  3. 

1997  Through  November  7, 1997 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970429.  Draft  Supplement.  NPS. 
CA,  Yosemite  Valley  Comprehensive 
Implementation  Plan.  General 
Management  Plan.  Yosemite  National 
Park,  Mariposa,  Madera  and 
Tuolumne  Counties,  CA,  Due:  lanuary 
13, 1998,  Contact:  Alan  Schmierer 
(415)427-1441. 

EIS  No.  970430,  Draft  EIS,  AFS,  OR. 
Crown  Pacific  Limited  Partnership 
Land  Exchange  Project. 
Implementation.  Consolidate  Land 
Ownership  and  Enhance  Future 
Resource,  Deschutes,  Fremont  and 
Winema  National  Forests,  Deschutes, 
Jefi^erson,  Klamath  and  Lake  Counties. 
OR,  Due:  January  9, 1998,  Contact: 
Kathy  Farrell  (541)  383-5571. 

mS  No.  970431,  Final  EIS.  FHW.  NY. 
Stutson  Street  BIN-3317120  Over 
Genesee  River  (PIN  4751.05.121). 
from  the  Interchange  of  the  Lake 
Ontario  State  Parkway  and  Latta  Road 


to  Lake  Shore  Boulevard,  COE  Section 
10  and  404  Permit,  and  Coast  Guard 
Bridge  Permits,  in  the  City  of 
Rochester,  Town  of  Greece  and 
Irondequoit.  Monroe  County,  NY, 
Due:  December  15,  1997,  Contact: 
Harold  J.  Brown  (518)  431-4127. 

EIS  No.  970432,  Final  EIS,  AFS,  ID, 
Middle  Fork  Analysis  Area 
Management  Plan,  Implementation. 
Nez  Perce  National  Forest.  Selway 
Ranger  District,  Idaho  County,  ID, 
Due:  December  15, 1997,  Contact 
Jerome  A.  Bird  (208)  926-4258. 

EIS  No.  970433,  Final  EIS,  FHW,  PA.  US 
202  Section  700  Corridor, 
Improvements,  from  PA  63  in 
Montgomeryville  to  the  PA-611 
Bypass  in  Doylestown  Township, 
COE  Section  404  Permit  and  Right-of- 
Way,  Montgomery  and  Bucks 
Counties.  PA  .  Due:  December  31. 
1997,  Contact:  Ronald  W.  Carmichael 
(717) 221-3461. 

EIS  No.  970434,  Draft  EIS,  COE,  FL, 
Simny  Isles  (North  Miami)  Proposed 
Modification  to  Segment  of  the  Dade 
County  Beach  Erosion  Control  and 
Hurricane  Protection  Project,  Dade 
County,  FL,  Due:  December  29, 1997, 
Contact  Kenneth  Dugger  (904)  232- 
1686. 

EIS  No.  970435.  Final  EIS.  FRC.  MS, 
Destin  Natural  Gas  Pipeline  Project. 
Construction  and  Operation,  Six 
Major  Interstate  Pipelines  in  the  Gulf 
of  Mexico,  Southern  Natural  Gas,  COE 
Section  10  and  404  Permits,  Right-of- 
Way  and  Special-Use  Permits,  MS. 
Due:  December  15, 1997,  Contact 
Paul  McKee  (202)  208-1088. 

EIS  No.  970436.  Draft  EIS,  EDA.  PA, 
Lackawanna 

County  New  Business  Park. 
Development  and  Operation.  Funding 
Support  from  Economic  Development 
Administration  (EDA)  under  Title  I, 
Site  Lies  Within  Moosic  Mountain 
Range,  Straddling  Jessup  and 
Olyphant  Borou^is.  Lackawaima 
County.  PA.  Due:  December  29, 1997, 
Contact  Edward  L.  Hummel  (215) 
597-6767. 

EIS  No.  970437.  FINAL  EIS,  FHW.  WI. 
WI-TH-29  (Wisconsin  Corridors  2020 
Project)  Improvements,  Linking  1-94 
in  eastern  Dunn  to  WI-TH-29/CTH  J 
Interchange  in  south-central 
Chippewa,  Funding  and  COE  404 
Permit,  Dunn  and  Chippewa 
Counties,  WI,  Due:  December  15, 
1997,  Contact:  Johnny  M.  Gerbitz 
(608) 829-7500. 

EIS  No.  970438,  Draft  EIS,  COE,  CA, 
Unocal  Avila  Beach  Cleanup  Project, 
Petroleum  Hydrocarbon 
Contamination,  Approval  and 
Implementation,  US  Army  COE 
Section  10  and  404  Permits  Issuance, 


San  Luis  Obispo  County,  CA,  Due: 

^  December  29, 1997,  Contact:  Tiffany 
Welch  (805)  641-2935. 

EIS  No.  970439.  Draft  EIS,  IBR,  CA. 
Programmatic  EIS— Central  Valley 
Project  Improvement  Act  (CVPIA)  of 
1992  Implementation,  Central  Valley. 
Trinity,  Contra  Costa,  Alameda,  Santa 
Qara  and  San  Benito  Coimties,  CA. 
Due:  February  06, 1998,  Contact:  Alan 
Candlish  (916)  978-5190. 

EIS  No.  970440.  Draft  Supplement,  SCS„ 
WV,  North  Fork  Hughes  River 
Watershed  Project,  New  Information 
Concerning  Zebra  Mussels 
Assessment  and  Recreational  Benefits 
Update,  Ritchie  County,  WV,  Due: 
December  29, 1997,  Contact:  Lynn 
Shutts  (Ext  167)  (304)  291-4152. 

EIS  No.  970441.  Final  EIS.  AFS.  OR, 
Kalmiopsis  Wilderness,  Approval  for 
Motorized  Vehicular  Access  to  the 
Private  Property  within  the  Chetco 
River  DrainJage,  Special-Use-Permit 
Issuance,  Illinois  Valley  Ranger 
District,  Siskiyou  Natioaal  Forest, 
Curry  County,  OR,  Due:  December  15, 
1917.  Contact  Doa  McLennan  (541) 
592-2166. 

EIS  No.  970442.  Draft  EIS,  USN,  CA. 
Hunters  Point  (Former)  Naval 
Shipyard  Disposal  and  Reuse. 
Implementation,  City  of  San 
Francisco,  San  Francisco  County.  CA, 
Due:  December  29,  1997,  Contact 
Mary  Doyle  (650)  244-3024. 

EIS  No.  970443,  Final  EIS.  COE.  AZ. 
Tucson  Drainage  Area  Arizona, 
Implementation,  Reduce  Flooding, 
aty  of  Tucson,  Pima  County,  AZ, 
Due:  December  15, 1997,  Contact: 
William  Butler  (213)  452-3845. 

EIS  No.  970444,  Final  Supplement, 
NOA.  Snapper  Grouper  Fishery. 
Amendment  8  to  the  Fishery 
Management  Plan,  Regulatory  Impact 
Review,  South  Atlantic  Region,  Ehie: 
December  15, 1997,  Contact:  Rolland 
A.  Schmitter  (301)  713-2239. 

EIS  No.  970445,  Draft  EIS,  NPS,  CA, 
Backcoimty  and  Wilderness 
Management  Plan,  General 
Management  Plan  Amendment, 
Joshua  Tree  National  Park,  Riverside 
and  San  Bernardino  Counties,  CA, 
Due:  December  29, 1997,  Contact 
Alan  Schmierer  (415)  427-1441. 

Amended  Notices 

EIS  No.  970426,  Draft  EIS.  AFS,  KY, 
Daniel  Boone  National  Forest  Off-  .  ' 
Highway  Vehicle  (OHV)  Management 
Policy,  Modification,  Several 
Counties,  KY,  Due:  January  09, 1998. 
Contact  Kevin  Lawrence  (606)  745- 
3100. 
Published  FR— ll-07-97-^>ue  Date 

correction. 
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Dated:  Novmnber  10, 1997. 
William  D.  Dickvww. 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

|FR  Doc.  97-30023  Filed  11-13-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6920-0) 

Investigator-Initiated  Grants:  Request 
for  Applications 

agency:  Environmental  Protection 

Agency 

ACTION:  Notice  of  request  for 

applications. 

summary:  This  notice  provides 
information  on  the  availability  of  the 
fiscal  year  1998  investigator- initiated 
grants  program  announcements,  in 
which  the  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grants  will  be 
comfwtitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  area  within  the 
solicitation  and  are  listed  below. 
FOR  FURTHER  INFORMATXM  CONTACT:  U.S. 
Environmental  Protection  Agency. 
National  Center  for  Environmental 
Research  and  Quality  Assurance 
(8703R).  401  M  Street  SW,  Washington 
DC  20460,  telephone  (800)  490-9194. 
The  complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa. 

SUPPIEMENTARY  MFOMIATKM:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 
Ecological  Indicators.  (2)  Drinking 
Water,  (3)  Air  Pollution  Chemistry  and 
Physics,  (4)  Urban  Air  Toxics,  (5)  Health 
Effects  and  Exposures  to  Particulate 
Matter  and  Associated  Air  Pollutants, 
and  (6)  Decision- making  and  Valuation 
for  Environmental  Policy  (joint  with  the 
National  Science  Foundation). 
Applications  must  be  received  as 
follows:  January  15.  1998,  for  topic  (6); 
January  29.  1998.  for  topics  (3)  and  (5); 
February  12, 1998,  for  topic  (4);  and 
February  28, 1998  for  topics  (1)  and  (2). 

The  RFAs  provide  relevant 
background  information,  summarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contact  person  for  the  Ecological 
Indicators  RFA  is  Bart>ara  Levinson 


(levinson.barl>ara^pamail.epa.gov), 
telephone  202-564-6911;  for  Drinking 
Water,  William  Stelz 
(stelz.william@epamail.epa.gov), 
telephone  202-564-6834;  for  Air 
Pollution  Chemistry  and  Physics,  Urban 
Air  Toxics,  and  Health  Effects  and 
exposures  to  Particulate  Matter  and 
Associated  Air  Pollutants  is  Deran 
Pashayan 

(pashayan.deran9epamail.epa.gov), 
telephone  202-564-6913;  and  for 
[)ecision-making  and  Valuation  for 
Environmental  Policy  is  Deborah 
Hanlon 

(hanlon.deborah@epamail.epa.gov), 
telephone  202-5646836. 

Dated:  November  3, 1997. 

Approved  for  publication: 
S.  A.  Lingte. 

Acting  Assistant  Administrator  for  Research 
and  Development. 

[FR  Doc.  97-30018  Filed  11-13-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6921-91 

Mississippi  Rlv«f/Gulf  Of  Mexico 
Watersli«d  Nutrlsnl  Task  Forc« 
Meeting 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Announces  the  Following 
Meeting 

Mime:  Fint  Meeting  of  the  MiMissippi 
River/Gulf  of  Mexico  Watershed  Nutrient 
Task  Force. 

Time  and  Date:  9:30  a.m.-5K)0  p.m., 
December  4, 1997. 

Place:  Kay  Bridge  Marriott,  1401  Lee 
Highway.  Arlington.  Virginia  22209, 
telephone  703/524-fi400. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  room  accommodates 
approximately  150  people. 

Purpose:  A  Task  Force  consisting  of 
Federal.  State,  and  Tribal  members,  will  lead 
an  efibrt  to  coordinate  and  support  nutrient 
management  and  hypoxia  related  activities  in 
the  Mississippi  River  and  Gulf  of  Mexico 
watersheds. 

Matters  To  Be  Discussed:  Agenda  items 
include:  eutrophication  of  large  areas  of  the 
Gulf  of  Mexico  associated  with  drainage  of 
the  Mississippi  River  Basin;  economic  and 
ecological  effects  of  recmring  periods  of  low 
dissolved  oxygen  (hypoxia)  in  the  Gulf  of 
Mexico;  and  coordination  of  activities  to 
reduce  the  size,  severity,  and  duration  of  this 
phenomenon.  The  public  will  be  afforded  an 
opportunity  to  provide  comments  on  these 
issues.  Anyone  interested  in  speaking  should 
contact  the  person  listed  below  prior  to  the 
meeting. 

Contact  Person  for  More  Information:  Dr. 
Mary  Belefski.  U.S.  EPA,  Assessment  and 
Watershed  Protection  Division  (AWPD),  401 
M  Street,  S.W.  (4503F),  Washington,  D.C 


20460,  telephone  202/260-7061;  Internet- 
belebki.mary^  pamail.epa.gov. 

Dated:  November  10, 1997. 
Dana  Minerva, 

Deputy  Assistant  Administrator,  Office  of 
Water. 

(FR  Doc.  97-30016  FUed  11-13-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6921-6] 

Announcement  and  Notice  of 
Availability  of  the  General  Policy  on 
Superfund  Ability  to  Pay 
Determinations 

SUMMARY:  As  part  of  EPA's  continuing 
commitment  to  foster  fairness  in  the 
enforcement  process,  the  Agency  is 
issuing  this  policy  to  explain  what  is 
necessary  for  an  acceptable  ability  to 
pay  (ATP)  settlement  in  Superfund 
cases.  It  is  EPA's  intent  to  balance  the 
need  for  settling  environmental  liability 
equitably  without  jeopardizing  the 
viability  of  a  business  or  creating  an 
undue  financial  hardship  for  either 
businesses  or  individuals.  The  main  text 
of  the  policy  document  addresses 
general  issues  that  apply  to  the  ATP 
process  and  ATP  settlements.  The 
policy  document  also  contains  two 
appendices  that  address  issues  specific 
to  making  ATP  determinations  for 
individuals  and  businesses.  The  policy 
docimient  establishes  an  "undue 
financial  hardship"  standard  for 
determining  a  party's  ability  to  pay  its 
share  of  Superfund  cleanup  costs,  and 
uses  a  two-part  analysis  to  determine 
what  is  an  acceptable  ATP  settlement 
amount.  The  first  part  of  the  analysis, 
called  the  "balance  sheet  phase,"  looks 
at  the  assets,  liabilities,  and  owners' 
equity  of  the  ATP  Candidate,  calculating 
the  amount  of  money  available  from 
excess  cash,  the  sale  of  assets  that  are 
not  ordinary  and  necessary,  borrowing 
against  assets,  and  owners'  equity.  The 
second  part  of  the  analysis,  called  the 
"income  and  cash  flow  statement 
phase."  looks  at  the  income  and 
expenses  of  the  party  and  generally 
calculates  "available  income"  for  a 
Superfund  settlement  over  a  five-year 
period.  In  calctilating  "available 
income,"  the  analysis  takes  into  account 
"increased  future  needs"  (i.e.,  ordinary 
and  necessary  expenses  that  will  be 
incurred  by  the  ATP  Candidate  that 
have  not  been  incurred  in  the  past  or 
that  were  incurred  previously  but  which 
are  expected  to  l>e  significandy  greater 
than  in  the  past). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Policy  and  Guidance  Branch,  Policy  and 
Program  Evaluation  Division,  Office  of 
Site  Remediation  Enforcement,  401  M 
St.,  SW.  2273A,  WashiD^n.  D.C. 
20460.  Phone:  (202)  564-5115.  The 
policy  is  available  electronically  at 
http://www.epa.gov/eDvirosen8e/oeca/ 
osre/osredochtml.  Copies  of  the  policy 
can  be  ordered  from  the  National 
Technical  Information  Service  (NTIS), 
U.S.  Department  of  Conmierce,  5285 
Port  Royal  Road,  Springfield,  VA  22161. 
Each  order  must  reference  the  NTIS 
item  number,  PB97-19g731.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  (703) 
467-4650  or  (800)  553-NTlS.  For  orders 
via  E-mail/Internet,  send  to  the 
following  address: 
orders9ntis.fedworld.gov. 

Dated:  S^rtember  30, 1997. 
BaiiyBrMn, 

Director,  Office  of  Site  Bemedkitkjn 
Enforcement. 
(FR  Doc  97-30011  Filed  11-13-97;  8:45  am] 


BIVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6«ei-q 

Announcement  and  Nolloe  or 
Availabillty  of  the  Guidance  on  EPA 
ParUcipalion  In  Bankruptcy  Cases 

SUMMARY:  The  purpose  of  this  guidance 
is  to  identify  the  Cncton  to  be 
OHuidered  by  the  Environmental 
Protection  Agency  in  determining 
whether  to  participate  in  a  bankruptcy 
case,  including  whether  to  pursue 
collection  of  costs  or  penalties  against 
debtors  who  have  liability  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  or  other  environmental 
statutes.  This  guidance  also  addresses 
issues  in  bankruptcy  cases  relating  to 
the  abandonment  of  contaminated 
property,  cleanup  activities  under 
CERCLA  on  property  included  in  the 
bankruptcy  estate,  and  the  impact  of  the 
automatic  stay  on  different  types  of 
administrative  and  judicial  enforcement 
activities.  It  supersedes  the  "Guidance 
Regarding  CERCLA  Enforcement 
Against  Bankrupt  Parties,"  OSWER 
Directive  #9832.7  (May  24, 1984)  and 
the  "Revised  Hazardous  Waste 
Bankruptcy  Guidance,"  OSWER 
Directive  «9832.8  (May  23, 1986). 
FURTHER  INFORMATION  CONTACT:  Andrea 
Madigan,  USEPA  Region  IV,  61  Forsyth 
Street,  AUanta.  GA  30303.  Phone:  (404) 
562-9518.  Copies  of  the  document  are 
available  from  the  Policy  and  Guidance 


Branch,  Policy  and  Program  Evaluation 
Division,  Office  of  Site  Remediation 
Enforcement,  401  M  St,  SW,  2273A. 
Washington,  D.C.  20460.  Phone:  (202) 
564-5115.  The  guidance  doctmient  is 
also  available  electronically  at  http:// 
www.epa.gov/envirosense/oeca/osre/ 
osredoc.hboil.  Copies  of  the  policy  can 
be  ordered  from  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 
Each  order  must  reference  the  NTIS 
item  number,  PBg8-103146.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  (703) 
487-4650  or  (800)  S53-NTIS.  For  orders 
via  E-mail/Intemet,  send  to  the 
following  address: 
ordereOntis.fsdworld.gov. 
Dated:  September  30, 1997. 
SisveD  A.  Hennan, 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  AsMuiance. 
(FR  Doc.  97-30014  Filed  11-13-97;  8:45  am] 
■UJNQ  COOK  «ne-ao-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-«921-q 

Announcement  and  NoUoe  Of 
AvallabNtty  of  an  Addendum  to  the 
"Interim  CERCLA  SeUemant  Policy" 
Issued  on  December  5, 1964 


This  memorandum  is  an 
addendtua  to  the  "Interim  CERCLA 
Settiement  Policy"  which  wras  issued  by 
the  U.S.  Environmental  Protection 
Agency  (EPA)  and  the  U.S.  Department 
of  Justice  (DOJ)  on  December  5, 1984  (50 
FR  5024,  Febniary  5. 1985).  That  policy 
sets  forth  the  general  principles 
governing  settlemfnts  with  potentially 
responsible  parties  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  On  June  3, 1996,  EPA 
issued  an  "Interim  Guidance  on  Orphan 
Share  Compensation  for  SetUors  of 
Remedial  Design/Remedial  Action  and 
Non-Time-Critical  Removals."  Because 
that  guidance  document  does  not  apply 
to  CERCLA  cost  recovery  setUements  in 
which  the  parties  are  not  agreeing  to 
perform  remedial  design/remedial 
action  work  or  a  non-time  critical 
removal,  EPA  and  DOJ  are  imning  the 
addendum  to  provide  the  Regions  with 
direction  for  addressing  potential 
compromises  of  CERCLA  cost  recovery 
claims  due  to  the  existence  of  a 
significant  orphan  share. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Bidatao  (202-564-6028)  or  Deniz 
Eigener  (202-564-4233).  Office  of  Site 


Remediation  Enforcement,  401  M  St., 
SW,  2273A,  Washington.  D.C.  20460  or 
Bob  Brook  in  the  Environmental 
Enforcement  Section  of  the  Department 
of  Justice  at  (202)  514-2738.  This 
addendum  is  available  electronically  at 
http://www.epa.gov/envirosense/oeca/ 
osre/osredoc.html.  Copies  of  this 
document  can  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Sprbo^eld,  VA 
22161.  Each  order  must  reference  the 
NTIS  item  number,  PB98-103138.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  (703) 
487-4650  or  (800)  553-NTIS.  For  otders 
via  E-mail/Internet,  send  to  the 
following  address: 
ordersOntis.fedworld.gov. 

Dated:  September  30, 1997. 
Steven  A.  Henaan, 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance 
Environmental  Protection  Agency. 
(FR  Doc.  97-30012  Filed  11-13-97;  8:45  am] 
■UJNQOOOE 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-eaZI^ 

Announcement  and  NoHce  of 
Availability  of  the  Interim  Policy  on 
Settlement  of  CERCLA  Section 
106<bM1)  Panalty  Claims  and  Section 
107(c)(3)  PuniUve  Damagea  CWma  for 
Noncompliance  wim  Aominiau  aii  ve 
Orders 

SUMMARY:  This  policy  is  intended  to 
make  calculation  of  civil  penalties  and 
punitive  damages  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  for  purposes  of 
settiement  a  feir  and  effective  process 
for  detrating  noncompliance  with  EPA's 
administrative  orders.  The  policy 
contains  an  innovative  approach  toward 
penalty  calculation  which  takes  into 
account  factors  particularly  relevant  to 
CERCLA  cases  by  incorporating  both 
harm  and  equitable  adjustment  factors 
into  a  single  "harm-rBcalcitrance" 
matrix.  Factors  such  as  the 
noncomplier's  degree  of  responsibility 
for  the  site  and  ability  to  finance 
compliance  with  an  administrative 
order  are  considered  eariy  in  the 
calculation  process  to  encourage 
companies  that  have  greater  ' 

responsibility  for  the  creation  of  the 
CERCLA  site  and/or  are  better  able  to 
finance  a  cleanup  to  step  forward  and 
work  with  other  viable  potentially 
responsible  parties  to  t^w  responsibility 
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for  cleanups.  The  policy  provides  for 
smaller  penalties  for  noncomplianoe  by 
smaller  contributors  to  Superfund  sites, 
companies  with  limited  financial 
resources,  and  less  sophisticated  parties. 
This  policy  reserves  the  highest 
penalties  for  the  most  egregious 
-  offenders — the  noncompliers  who  are 
financially  capable  of  performing,  who 
are  most  responsible  for  creating  the 
Superfund  site,  and  whose  failure  to 
perform  results  in  actual  harm  to  human 
health,  the  environment,  or  EPA's 
■liorcement  and  response  program,  or 
iMolts  in  serious  inequities  to 
complying  parties.  Consistent  with  the 
Agency's  "Policy  on  Qvil  Penalties" 
(Feb.  16,  1984).  this  policy  should  be 
used  only  in  cases  where  the 
government  is  settling  civil  penalty  and 
punitive  damages  claims. 

FUfmCR  MFOMNA-nON  CONTACT:  Steven 
RoUin,  Policy  and  Guidance  Branch, 
Policy  and  Program  Evaluation  Division, 
Office  of  Site  Remediation  Enforcement. 
401  M  St.,  SW,  2273 A,  Washington,  D.C. 
20460.  Phone:  (202)  564-5142.  The 
policy  is  available  electronically  at 
http-.//wMrw.epa.gov/envirosense/oeca/ 
osre/oeredoc.html.  Copies  of  this 
document  can  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road,  Springfield.  VA 
22161.  Each  order  must  reference  the 
NTIS  item  number.  PB97-208086.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  (703) 
487-4650  or  (800)  553-NTIS.  For  orders 
via  E-mail/Intemet.  send  to  the 
following  address: 
order80ntis.fedworld.gov. 

Dated  September  30. 1997. 
Stovan  A.  Hanua, 

Asmtant  Administzator,  Office  of 
Enforcement  and  Compliance  Assurance. 
[FR  Doc  97-30013  Filed  11-13-97:  ai4&aml 


ENVIRONMENTAL  PflOTECTtON 
AGENCY 

Proposed  CERCLA  AdmlnistrathM  De 
Minimto  Sctttonwnt— Ctwmicai 
Handling  Corpoiation  Site,  Jefferson 
County.  Colorado 

AQENCY:  Environmental  Protection 

Agency. 

action:  Notice  and  Request  for  Public 

ConunenL 

SUMMAHV:  In  accordance  with  the 
requirements  of  Section  122(i)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA").  42  US.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  de  minimis 
settlement  under  section  122(g)  of 
CERCLA.  42  U.S.C.  9622(g).  concerning 
the  Chemical  Handling  Corporation  site 
located  at  11811  Uptuun  Street,  near  the 
City  of  Broomfield,  in  unincorporated 
Jefferson  County,  Colorado  ("Site"), 
with  the  settling  parties  listed  in  the 
Supplementary  Information  portion  of 
this  notice.  The  settlement,  embodied  in 
a  proposed  Administrative  Order  on 
Consent  ("AOC"),  is  designed  to  resolve 
fully  each  settling  party's  liability  at  the 
Site  through  a  covenant  not  to  sue  under 
sections  106  and  107  of  CERCLA,  42 
U.S.C.  9606  and  9607,  and  Section  7003 
of  the  Resource  Conservation  and 
Recovery  Act  ("RCRA ").  42  U.S.C  6973. 
The  proposed  AOC  requires  the 
Potentially  Responsible  Parties  ("PRPs") 
listed  in  the  Supplementary  Information 
section  below  to  pay  an  aggregate  total 
of  $131,646.24  to  address  their  liability 
to  the  United  States  related  to  response 
actions  taken  at  the  Site. 
OPPORTUWTY  FOR  COMMPin  For  thirty 
(30)  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 

ACX;  CERCLA,  VIII-97-05 


iiMppropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  EPA  Superfund  Record 
Center,  999  18th  Street,  5th  Floor,  in 
Denver,  Colorado.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area  in 
accordance  with  Section  7003(d)  of 
RCRA,  42  U.S.C  6973(d). 

DATES:  Comments  must  be  submitted  on 
or  before  December  15, 1997. 

ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settiement  are  available 
for  public  inspection  at  the  EPA 
Superfund  Record  Center,  999  18th 
Street,  5th  Floor,  in  Denver.  Colorado. 
Comments  and  requests  for  a  copy  of  the 
proposed  settlement  should  be 
addressed  to  Carol  Pokomy, 
Enforcement  Specialist  (8ENF-T). 
Technical  Enforcement  Program,  U.S. 
Environmental  Protection  Agency,  999 
18th  Street.  Suite  500,  Denver,  Colorado 
80202-2466,  and  should  reference  the 
Chemical  Handling  Corporation  Site, 
Jefferson  County,  Colorado  and  EPA 
Docket  No.  CERCLA  Vin-97-05. 

FOR  FURTHER  affORMATION  CONTACT: 
Carol  Pokomy,  Enforcement  Specialist 
(8ENF-T),  Technical  Enfbrcemoit 
Program,  U.S.  Environmental  Protectioo 
Agency.  999  18th  Street.  Suite  500. 
Denver.  Colorado  80202-2466.  (303) 
312-6970. 

SUPPLEMENTARY  MFORMATUN:  Notice  of 
proposed  administrative  de  minimis 
settiement  undn  section  122(g)  of 
CERCLA.  42  U.S.C.  9622(g):  In 
accordance  with  Section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i).  notice  is 
hereby  given  that  the  terms  of  the 
Administrative  Order  on  Consent 
("AOC")  have  been  agreed  to  by  the 
following  settling  parties,  for  the 
following  amounts  (where  the  name  of 
a  party  is  followed  by  a  "/,"  that 
indicates  that  the  name  follondng  the 
"/"  is  the  name  of  the  party  as  it  appeora 
on  the  AOC  signature  page): 


Name  o(  party 


Selbenient 
amount 


ADK  Pressure  Equipment  Coip/Joeiyn  Company.  LLC 

Advantage  Advertising 

Antique  Refinianer,  Inc »— ~. 

B.F.  PifeW's/Brad  Fukui  

Boyd  Distntxjting/Boyd  Investment  Co 

Cascade  Coikaiort/Cascade  Collision,  Inc  .„ 

Chemcratt  Sadotin  imemational/Robeft  Sctmertz 

Coat  Rite/Coats  and  Colors.  Inc 

Don's  Auto  Body  '. „ 

E/M  Corporation/West  Latayette  Corporation 

E.T.I.  Tank  Oeanera/Souttiem  Tank  Cleaning.  Inc 


S2.129.10 
263.72 
263.72 
263.72 
131 J6 
131J6 

5,221.61 
145.04 
580.66 

8,148.88 
725.22 
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AOC  CERCLA,  VIII-97-05— Continued 


Name  of  party 


Setttemeni 
amount 


Easter-Owens  Electric  Co „ — — * 

Econo  Auto  Painting  (Little  Rock) _ - 

Econo  Auto  Painting  (Little  Rock) 

Econo  Auto  Painting  (Sherwood) 

Ed  Black's  Chevrolet  Center/Casa  Chevrolet 

Front  Range  Dodge/Front  Range  Auto.  Inc  * 

GoWen  Qeophysical/Faidiekj  Industries  Incorporated 

GTE  Maintenance  Department/GTE  Southwest,  Inc .... 

HaiinDarK  oaoineis  .....•..♦..•.••»••...••....••...•...»•..«..«...•...•....■..■.•....".....•.....•.*•...•....' 
MarperSri  iiL  uroup  .....■..«.••.«■.•••. h.*.. •............■..............***..........■•...•...*.•... *.........< 

jHoffmantoiMn  Body  Shop ™_............ 

J.M.  Mortinac  Shipbuikling/J.M.  Maitinac  Shipbuilding  Corporatk>n 

Kevin's  Body  Shop/Kevin's  Auto  Body  and  Paint 

King  Fiber  Glass  Corp.,  Fiber  Resin  Supply  OivVCMl/Composite  li/Werials  Inc 

KfBSCO  Industrial  Cootings/RFt  Industries  Inc 

Lazer  Products/Paper  Manufacturers  Company  ........ — . ..... ...~...~ 

Martin  Marrietta  ISGAj)ckheed  Martin 

Metaltech  Industries,  Inc ~_.. — „._..................«..„...» 

New  Mexico  State  Land  Office  — ~. — ~ —... 

Odyssey  TransportatkxVOdyssey  TransportatxMi  Inc.,  o(  Nevada ^ 

Pacific  Enterprises  Oil  Co ~ - -..~ 

Partridge  Industrial  Coatings ~ 

Peachwood  HOA,  IncTPeachwood  Homeowners  Aaaooatioo 

Pollard  Friendly  Motor  Co 

Precision  Body  Shop  Vokswagen/SuzuW/Preciskx)  Sales  and  Senrice  IncTROS  Inc 

Pnasion  Prefinish  IncTPreciskxi  Prefinishing,  Inc  

Rovalve,  Technalkwi/Technaftow.  Inc _ — 

Smith.WoN  Construction  _.._...........„.„~....».........~......~..— .......~.~.........~. 

Sorrells  Body  Shop,  Inc _ _....». >..............»......»_........-' 

Spradwy  Lmcoin  Mercury  .•......•«•...•••■».........«........ ..m....m..m...»..m«m......m.».....m...m...< 

Starr  CorpTSlarr  Corp.  Int^natkxial » ...._. .........~. 

Starwood  Air  Servtoe/Aspen  Base  Operatton,  liw ^ 

Teledyne  Getz  (Denseo)/Teledyne  Water  Pik,  diviskxi  of  Teiedyne  Industries.  Inc  » 

Teledyne  Pines  (H  &  H  Tool)/Edward  W.  Slavin.  Jr  1 

TetevMon  Techiwtogy,  lncAarcai>— TTC 

Town  &  Country  Auto  Center/EmaiHjel  BugeNi — 

Tvwn  City  Optical/Twin  City  Optkal  Co..  Inc 

United  Express— Air  Wisconsin/Air  Wisconsin  Airiines  Corporatkxi 

Verticel  Honeycomti/Hexacomb  Corporat»n 

Western  Stope  Refining _. 


Total 


4.180.77 
2.535.56 


1.305.40 

395.58 

967.77 

19,581.04 

638.73 

4.206.30 

851.64 

12.348.76 

851.64 

10,026.11 

263.72 

263.72 

14&04 

1.374^ 

fl2J0 

741.71 

870.27 

5.535.66 

448.32 

580.66 

1.79328 

3.336.03 

5.366.66 

,  5,037.01 

212.91 

39d.oB 

387.11 

263.72 

9,87157 

425.82 

4.471,10 

395.58 

395.58 

4,645.30 

2.109.74 

6,329.23 


131,646.24 


By  the  terms  of  the  proposed  AOC, 
the  setting  parties  will  pay  a  combined 
$131,646.24  to  the  Hazardous  Substance 
Superfund.  This  payment  represents 
approximately  4.6%  of  the 
$2,859,862.00  in  response  costs  that 
EPA  has  incurred  through  March  31. 
1997.  EPA  estimates  that  the  total 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  United  States  and  by  private 
parties  is  between  $2,926,862.00  and 
$3,000,000.00.  To  date,  approximately 
$1,000,000.00  of  these  response  costs 
have  been  recovered,  primarily  through 
earlier  de  minimis  settlements.  The 
setting  parties  imder  this  AOC  arranged 
for  the  disposal  of  42,351.25  gallons  of 
hazardous  substances  to  the  Site.  This 
amount  represents  approximately  3.55% 
of  the  1,193,613.15  gallons  of  hazardous 
substances  manifested  to  ihe  Site  by  all 


generators,  both  de  minimis  and  non-de 
minimis. 

In  exchange  for  payment,  EPA  will 
provide  the  settling  parties  with  a 
covenant  not  to  sue  under  sections  106 
and  107(a)  of  CERCLA.  42  U.S.C.  9606 
and  9607(a),  and  imder  section  7003  of 
the  Solid  Waste  Disposal  Act,  as 
amended  (also  known  as  the  Resource 
Conservation  and  Recovery  Act),  which 
will  resolve  fully  each  settling  party's 
liability  at  the  Site. 

The  amount  that  each  individual  PRP 
will  pay,  as  shown  above,  was  based 
upon  the  number  of  gallons  of 
hazardous  substances  manifested  to  the 
Site.  The  total  amount  of  settlement 
dollars  owed  by  each  party  to  the 
settlement  was  arrived  at  by  multiplying 
ihe  cost  per  gallon  by  the  number  of 
gallons  a  party  mamfested  to  the  Site 
("Base  Amount")  and  then  adding  to 
this  amotint  a  premium  payment  equal 


to  9%  or  60%  (see  discussion  below)  of 
the  Base  Amount  The  cost  per  gallon  of 
$2.1494287739  was  derived  by  dividing, 
the  estimated  total  response  costs  at  the 
time  of  calculation  of  $2,887,862.00  by 
the  1,193,613.15  total  gallons  of 
hazardous  substances  manifested  to  the 
Site. 

To  be  eligible  for  the  de  minimis 
settlement,  each  PRP  must  have 
contributed  no  more  than  .7%  of  the 
total  volume  of  hazardous  substances 
manifested  to  the  Site.  PRPs  that  were 
identified  or  located  subsequent  to 
EPA's  first  de  minimis  settlement  offer 
in  March  1996  were  allowed  to 
participate  in  the  current  proposed 
settiement  at  the  9%  premium  level. 
PRPs  that  had  been  offiered  the 
opportunity  to  participate  in  EPA's  firat 
de  minimis  settlement  offer  in  March 
1996,  but  chose  not  to  do  so.  have  been 
allowed  to  participate  in  the  cuirrait 


61116 


Federal  Register  /  Vol.  62,  No.  220  /  Friday,  November  14,  1997  /  Notices 


proposed  de  minimis  settlement  at  a 
60%  premium  level. 
It  is  so  agreed: 

Dated:  November  5, 1997. 
Carol  Rnahia, 

Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
fiutice,  U.S.  Environmental  Protection 
Agency.  Region  VIU. 

[FR  Doc.  97-30031  Filed  11-13-97;  8:45  am] 

IOOK( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6020-2) 

Propo— d  Administrativ*  Ordar  on 
CooMnt  With  Comproniise  of  CERCLA 
na<ponn  and  Oversight  Costs 

AGENCY:  U.S.  Enviromnental  Protectioii 
Agency  (USEPA). 
ACTION:  Proposed  ACX:. 


f:  U.S.  EPA  is  proposing  to  sign 
and  issue  an  Administrative  Order  on 
Ck)nsent  (ACX:)  under  Section  106  of 
CERCLA  for  a  removal  action  at  the 
Lake  fPetro)  Station  Superfund  Site. 
Respondents  have  agreed  to  perform  a 
full  clean  up,  in  return  for  USEPA 
waiving  response  and  oversight  costs  of 
approximately  $20,000.  U.S.  EPA  Today 
is  proposing  to  sign  and  issue  this  AOC 
because  it  achieves  a  necessary  removal 
action  at  a  Site  where  there  was 
problematic  historical  evidence  of 
liability. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  hy 
December  15. 1997. 


t:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Ms.  Noemi  Emeric  at 
(312)  8«6-0995  before  visiting  the 
Region  V  OfGce).  Ms.  Noemi  Emeric, 
OPA  (P19-J),  U.S.  Environmental 
Protection  Agency,  Region  V,  OfiBce  of 
Superfund,  Removal  and  Enforcement 
Response  Branch,  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604. 

Comments  on  this  proposed 
settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Ms.  Noemi  Emeric, 
Community  Relations  Coordinator, 
Office  of  Public  Affairs,  U.S. 
Environmental  Protection  Agency, 
Region  V.  77  W.  Jackson  Boulevard  (P- 
19J),  Chicago.  Illinois  60604,  (312)  886- 
0995. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Noemi  Emeric,  Office  of  Public  Affairs, 
at  (312) 886-0995. 

SUPPI^MBTTARY  INFORMATION:  The  Lake 
(Petro)  Station  Truck  Stop  Superfund 


Site  is  a  44  acre  Truck  Stop  facility 
consisting  of  several  buildings  and 
parking  lots.  The  Site  is  bordered 
immediately  to  the  north  by  a  creek  and 
a  truck  stop,  to  the  south  by  Interstate 
Highway  94,  to  the  east  by  an  interstate 
highway  exchange,  and  to  the  west  by 
Ripley  Street  On  July  18,  1996,  several 
drums  were  discovered  in  the  rear  of  the 
property  by  Mr.  Jack  Danskins,  Regional 
Manager  of  Welsh  Oil,  Inc.  He  observed 
seven  55-gallon  drums,  six  30-gallon 
drums,  and  sixteen  5-gallon  containers. 
There  was  spilled  material  from  one  of 
the  5-gallon  containers  which  covered 
an  approximate  two-square-fbot  area. 
Welsh  Oil,  Inc.,  contracted  OSI 
Environmental,  Inc.,  for  assistance 
(stabilization  of  the  materials).  After 
U.S.  EPA  and  the  Indian  a  Department 
of  Environmental  Management  (IDEM) 
were  contacted,  and  had  sampled  and 
assessed  the  situation,  U.S.  EPA 
contacted  the  named  Respondent  parties 
(due  to  some  of  the  containers  bearing 
their  companies  names)  and  negotiated 
an  Administrative  Order  on  Consent  for 
the  remainder  of  the  removal  action. 

A  30-day  period,  beginning  on  the 
date  of  publication,  is  open  pursuant  to 
42  U.S.C.  section  122(i)  of  CERCLA  for 
comments  on  the  proposed  settiement. 

Comments  shoiud  be  sent  to  Ms. 
Noemi  Emeric  of  the  Office  of  Public 
Affairs  (P-19J),  U.S.  Environmental 
Protection  Agency,  Region  V,  77  W. 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

ThoBMs  Tiirir, 

Assistant  Regional  Counsel,  United  States 
Environmental  Protection  Agency. 
[FR  Doc.  97-30015  Filed  11-13-97;  8:45  am] 
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BIVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4920-6] 

Hnal  NPDES  Qsnsrai  Psrmits  for 
Otochargas  Rasulting  From 
Implamanting  Corracthra  Action  Plana 
for  Ctoanup  of  Palrolaum  UST  Systems 
in  Taxaa  (TXG830000),  Louisiana 
(LAG830000).  Oklahoma  (OKG830000) 
and  Naw  Maxico  (NMG830000) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  issuance  of  NPDES  general 

permits. 

StJMMARY:  EPA  Region  6  today  issues 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permits  authorizing  discharges  resulting 
from  implementing  Corrective  Action 
Plans  for  the  cleanup  of  Petroleimi  UST 
Systems  in  Texas,  Louisiana,  Oklahoma, 


New  Mexico  and  the  Pueblos  of  Santa 
Clara,  San  Juan,  Pojoaque,  Nambe  and 
Picuris.  A  Petroleiun  UST  System  is  an 
underground  storage  tank  system  that 
contains  petroleum  or  a  mixture  of 
petroleum  with  de  minimis  quantities  of 
other  regulated  substances.  Such 
systems  include  those  containing  motor 
fuels,  jet  fuels,  distillate  fuel  oils, 
residual  fuel  oils,  lubricants,  petroleum 
solvents  and  used  oils.  The  permits 
place  limits  on  benzene.  Total  BTEX 
and  pH  for  all  discharges,  as  well  as 
limits  on  polynuclear  aromatic 
hydrocarbons  (PAH)  for  discharges  from 
cleanups  of  Petroleum  UST  Systems 
other  than  gasoline,  jet  fuel  and 
leerosene.  Additional  limits  include 
those  on  lead  and  Total  Petroleum 
Hydrocarbons  in  the  Texas  permit,  lead 
and  TOC  in  the  Louisiana  permit.  Total 
Organic  Carbon  and  Total  Phenols  in 
the  Oklahoma  permit,  and  lead. 
Chemical  Oxygen  Demand,  No  Visible 
Oil  Sheen,  as  well  as  a  biomonitoring 
requirement,  in  the  New  Mexico  permit 
DATES:  The  limits  and  monitoring 
requirements  in  these  permits  shall 
become  effective  December  15, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Wilma  Turner,  EPA  Region  6  1445  Ross 
Avenue.  Dallas  Texas  75202-2733, 
telephone  (214)  6G5-7516.  Copies  of  the 
complete  response  to  comments  may  be 
obtained  from  Ms.  Turner.  The  gencncal 
permits  and  response  to  comments  may 
be  found  on  the  Internet  at  http-Jf 
www.epa.gov/earthli6/6wq/6wq.htm. 

SUFPtCMBfTARY  INFORMATIONS  Regulated 
categories  and  entities  include: 


Calegofy 

Examples  of  regu- 
lated entities 

Industry  ..._ 

Cperators  o(  f aciiiiies 

dischafginQ  waste 

waters  resuning 

from  me  cleanup  ol 

- 

underground  slor- 

age  tank  syalams 

ttiat  contain  petro- 

leum sutwtances. 

8ucti  as  motor 

fuels,  jet  fuels  and 

fueloBs. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  coiild  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
(facility,  company,  business, 
organization,  etc.)  is  regulated  by  this 
action,  you  shavdd  carefully  examine 
the  applicability  criteria  in  Part  I, 


/ 
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Section  A.1  of  these  permits.  If  you  have 
questifflis  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  penon  listed  in  die  i»eceding  FOR 

FuwrTum  moimMnm  cont^ict  section. 

Pursuant  to  section  402  of  the  Cleui 
Water  Act  (CWA).  33  U.S.C  section 
1342.  EPA  propoMd  and  solicited 
public  comment  ontJPDBS  General 
Permits  TXGasOOOe,  LAG830000. 
OKG830000  and  NM6830000  at  61  Fit 
37894  (July  22. 1906).  The  comment 
period  closed  on  September  20. 1996. 
Regicm  6  received  wriritten  comments 
from  Texas  Natural  Resources 
Conservation  Commission,  Louisiana 
Department  of  Environmental  Quality, 
Oldahoma  Department  of  Environmental 
Quality,  Louisiana  Mid-Continent  Oil 
and  Cas  Association,  Texas  Mid- 
Continent  Oil  and  Gas  Association. 
American  Petroleum  Institute  and 
Amoco  Corporation. 

EPA  Region  6  has  considered  all 
comments  received.  In  response  to  the 
comments,  minor  changes  were  made  in 
the  Texas  and  Louisiana  permits  and 
some  monitoring  frequency  changes 
were  made  in  the  Oklahoma  permit 
Several  changfss  were  made  to  the 
permits  for  the  Santa  Clara  and 
Pojoaque  Pueblos  as  a  result  of  * 

conditional  certifications  received  from 
these  Pueblos.  The  Colorado  River 
Salinity  Standards  requirements  were 
removed  from  the  Santa  Clara  and 
Pojoaque  Pueblo  permits.  In  addition, 
the  COD  limit  was  removed  and  a  Total 
Phenols  limit  was  added  to  the  Santa 
Clara  Pueblo  permit 

Most  of  the  commentors  requested 
increesing  the  benzene  and  BTEX  limits 
to  those  contained  in  current  state- 
issued  permits.  Louisiana  Department  of 
Environmental  Quality  (LDEQ) 
commented  that  the  overall  influent  and 
effluent  averages  for  benzene  and  BTEX 
from  LDEQ  data  were  higher  than  the 
assumptions  and  the  limits  in  the 
proposed  permits.  At  EPA's  request, 
they  submitted  these  data  to  the  Region. 
EPA  declines  to  increase  the  BAT  limits 
from  those  that  were  proposed.  The 
administrative  record  supports  the  BAT 
limits  for  benzene  and  BTEX  as 
proposed,  as  does  the  large  body  of  data 
submitted  by  LDEQ.  An  examination  of 
the  nearly  2000  LDEQ  data  points  each 
for  both  benzene  and  BTEX  showed  the 
proposed  permit  limits  could  be  met  the 
vast  majority  of  the  time.  When  the 
proposed  limits  were  not  being  met, 
they  were  generally  very  high  levels  and 
caused  by  treatment  system 
malfunctions. 


Odier  Legal  Raquimienti 

A.  State  Certification 

Under  section  401(a)(1)  of  the  Act, 
EPA  may  not  issue  ui  NPDES  permit 
until  the  State  in  which  die  discharge 
will  originate  grants  or  waives 
certification  to  ensure  compliance  with 
appropriate  requirements  of  the  Act  and 
State  kw.  Tlie  Region  has  received 
certification  from  the  Texas  Natural 
Resources  Conservation  Commission  for 
TXG830000.  the  Louisiana  Department 
of  Natural  Resources  for  LAG830000 
and  the  New  Mexico  Environment 
Department  for  NMG830000.  In 
addition,  certrfication  was  received  by 
the  Pueblo  of  San  Juan,  and 
certifications  with  conditions  were 
received  by  the  Pueblos  of  Santa  Clara 
and  Pojoaque.  The  conditicms  of  these 
certifications  and  the  changes  made  to 
the  permit  requirements  applying  to 
discharges  at  these  Pueblos  are 
discussed  in  the  Supplemental 
Information  section,  above.  Certification 
was  waived  by  the  Oklahoma 
Department  of  Enviroiunental  Quality 
for  OKG830000  and  by  the  Pueblos  of 
Nambe  and  Piciiris.  Certification  was 
denied  by  the  Pueblos  of  Sandia  and 
Isleta.  As  a  result  of  these  certification 
denials,  the  general  permits  vnil  not 
cover  discharges  at  the  Pueblos  of 
Sandia  and  Isleta. 

B.  Endangered  Species  Act 

The  permit  limits  are  sufficiendy 
stringent  to  assure  state  water  quality 
standards,  both  for  aquatic  life 

ion  and  human  health  protection, 
I  met  The  effluent  limitations 
blished  in  these  permits  ensure 

tion  of  aquatic  life  and 
itenance  of  the  receiving  water  as 
an  aquatic  habitat  The  Region  finds  that 
adoption  of  these  permits  is  imlikely  to 
adversely  affect  any  threatened  or 
endangered  species  or  its  critical 
habitat.  EPA  received  written 
concurrence  from  the  United  States  Fish 
and  Wildlife  Service. 

C.  Historic  Preservation  Act 

Facilities  which  adversely  afiiact 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historical 
Places  are  not  authorized  to  discharge 
under  this  permit. 


D.  Executive  Order  12868 

The  Offlce  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
the  review  requirements  of  Executive 
Order  12866. 

E.  Paperwork  Reduction  Act 

The  information  collection  required 
by  this  permit  has  been  approved  by 


OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C 
3501  et  aaq.,  in  submission  made  for  the 
NPIKS  pramit  piogiam  and  assigned 
OMB  control  numbers  2040-0086 
(NPE)ES  permit  application)  and  2040- 
0004  (dischaige  monitoring  report^. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Rexibility  Act.  S 
U.S.C.  601  et  seq,  requires  that  EPA 
prepare  aragtdatory  flexibility  analysis 
for  regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  As  discussed  pfeviously  in  the 
Fact  Sheaf  for  the  proposed  permits, 
compliance  with  the  permit 
requirements  will  not  result  in  a 
si^uficant  impact  on  dischargen, 
including  sm^  businesses,  covered  by 
these  permits.  This  lack  of  significant 
impact  is  due,  in  part,  to  the  State 
Reimbursemem  Fund's  reimbursement 
to  the  discharger  of  all  NPDES  permit 
compliance  costs,  except  for  a  small 
deductible  amount  EPA  Region  6 
therefore  certifies,  pursuant  to  the 
provisions  of  5  U.S.C  605(b),  that  the 
permits  issued  today  will  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  entities. 

Authorization  To  Discharge  Under  the 
Naticmal  PoUidant  lUscharga 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Federal  Water  Pollution  Control  Act 
as  amended  (33  U.S.C.  1251  et  seq:  the 
"Act"),  these  permits  authorize 
discharges  to  Waters  of  the  United 
States  resulting  from  the  cleanup  of 
Petroleum  UST  Systems  (as  defined  in 
40  CFR  280)  in  Texas,  Louisiana, 
Oklahoma,  New  Mexico  and  the  Pueblos 
of  Santa  Clara,  San  Juan,  Pojoaque, 
Nambe  and  Piciiris  in  New  Mexico. 
These  permits  do  not  authorize  such 
discharges  in  the  Pueblos  of  Sandia  and 
Isleta  in  New  Mexico.  The  discharges 
are  authorized  in  accordance  with 
effluent  limitations  and  other  conditions 
set  forth  in  Parts  I  and  n  of  these       . 
permits. 

In  order  for  discharges  to  be 
authorized  by  these  permits,  operators 
of  fecilities  discharging  waste  watera 
resulting  from  the  cleanup  of  Petroleum 
UST  Systems  must  submit  written 
notification  to  the  Regional 
Administrator  that  they  intend  to  be 
covered  (See  Part  LA.2).  Unless 
otherwise  notified  in  writing  by  the 
Regional  Administrator  after  submission 
of  the  notification,  operators  requesting 
coverage  are  authorized  to  discharge 
under  these  general  permits.  Operaton 
who  fail  to  notify  the  Regional 
Administrator  of  intent  to  t>e  covered 
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are  not  authorized  to  discharge  under 
these  general  permits. 

Facilities  wnich  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places 
are  not  authorized  to  discharge  under 
these  permits. 

These  permits  shall  become  eOoctive 
at  midnight.  Standard  Time  on 
Decembw  15. 1997. 

These  permits  and  the  ^thorizatioil 
to  discharge  shall  expire  at  midnight, 
Central  StaiKlard  Time  on  December  16, 
2002. 

Signed  this  28th  day  of  October.  1M7. 

Oscar  Itamim,  Jfm 

Deputy  Director.  Watm  Quality  Protection 
DiviMton,  EPA  Region  6. 

Part  L  Eeqairements  for  NPDES  PermitB 

Section  A.  Permit  Applicability  and 
Cavmage  Conditions 

1.  Discharges  Covered 

Discharges  covered  by  these  permits 
are  discharges  to  Waters  of  the  United 
States  resulting  from  implementing 
corrective  action  plans,  as  required  by 
40  CFR  Part  280,  for  cleanup  of  ground 
water  contaminated  by  releases  from 
Petroleimi  UST  Systems.  A  Petroleum 
UST  System  is  defined  in  40  CFR  Part 
280  as  an  underground  storage  tank 
system  that  contains  petroleum  or  a 
mixture  of  petroleum  with  de  minimiii 
quantities  of  other  regulated  substances. 
Such  systems  include  those  containing 
motor  fuels,  jet  fuels,  distillate  fuel  oils, 


residual  fuel  oils,  lubricants,  petroleum 
solvents  and  used  oils. 

2.  Notification  Requirements 

Dischargers  desiring  coverage  under 
these  genmal  permits  must  submit  a 
Notice  of  Intent  (NO!)  which  shall 
include  the  legal  name  and  address  of 
the  operator,  the  location  of  the 
discharge  (including  the  street  address, 
if  applicable,  and  county  of  the  &cility 
for  which  the  notification  is  submitted), 
the  name  of  the  receiving  water,  and  a 
description  of  the  activity  and  the 
pollutant  source  (for  example,  gasoline, 
diesel,  etc.).  The  NOI  shall  also  include 
the  applicationypermit  number  if  an 
application  for  an  individual  NPDES 
permit  has  previously  been  submitted 
for  the  fiacility  of  if  an  individual 
NPDES  permit  has  been  previously  been 
issued  to  the  facility.  The  NOI  shall  be 
submitted  (1)  for  existing  discharges, 
within  30  days  of  the  effective  date  of 
these  permits,  (2)  for  new  discharges,  at 
least  fourteen  (14)  days  prior  to 
commencement  of  discharge. 

All  notifications  of  intent  to  be 
covered  and  any  subsequent  reports 
shall  be  sent  to  the  following  address: 
Customer  Service  Branch  (6WQ-C).  U.S. 
Environmental  Protection  Agency, 
Region  6,  P.O.  Box  50625,  Dallas,  TX 
75250. 

Upon  receipt  of  the  NOI,  the  focility 
will  be  notified  of  its  specific  facility 
identification  number  that  must  be  used 
on  all  correspondence  with  the  Agency. 


3.  Termination  of  Operations 

Where  aU  discharges  associated  with 
activities  authorized  by  this  permit  are 
eliminated,  or  where  the  operator  of  the 
discharge  associated  with  activity  at  a 
facility  changes,  the  operator  of  the 
facility  must  submit  a  Notice  of 
Termination  that  is  signed  in 
accordance  with  Part  ILD.ll  of  this 
permit  The  Notice  of  Termination  shall 
include  the  following  information:  legal 
name,  mailing  addrms  and  telephone 
number  of  the  operator  the  facUity 
identification  number  assigned  by  the 
Agency;  and  the  location  of  the 
discharge. 

Section  B 

1.  Any  operator  authorized  by  these 
permits  may  request  to  be  excluded 
from  the  coverage  under  these  general 
permits  by  applying  for  an  individual 
permit.  The  operator  shall  submit  an 
application  together  with  the  reasons 
supporting  the  request  to  the  Regional 
Administrator. 

2.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  these  general  i>ermits,  the 
applicability  of  the  general  permit  to  the 
permittee  is  automatically  terminated 
on  the  efiiBctive  date  of  (he  individual 
permiL 

Section  C.  General  Permit  Limits 

1.  Permit  Conditions  Applicable  to 
TXG830000 


Row 


Benzene  .... 

Total  BTEX „ 

Total  Petroleum  Hydrocarbons 
Total  Lead 


Poiynudear  Aromatic  Hydrocartx)rw 
pH  6.0-9.0  Std.  Units 


Deity  avg 


5  uBfl  (1) 

too  ugA  (2) 

15  mg/l  (3)  ...... 

2S0ug/l  

10  ug/l  (4)  . 


OalynMB 


5UB«  (1) 
100ug/1  (2) 
15  mg/l  <3) 
2S0ug/1 
10  ug/l  (4) 


Monitoring  shall  be  1/week  using  grab 
samples,  except  for  Polynuclear 
Aromatic  hydrocarbons  (PAH's).  If 
compliance  with  the  limit  is 
demonstrated  for  at  least  6  months,  the 
minimum  frequency  shall  be  reduced  to 
2ymonth  upon  the  permittee's 
submission  of  a  certification  of  such 
compliance.  If  a  subsequent  non 
compliance  occurs,  the  frequency  shall 
revert  to  1/week  until  another  6  month 
period  of  compliance  occurs. 

PAH  monitoring  shall  be  1 /month 
using  grab  samples.  If  compliance  with 
the  limits  is  demonstrated  for  at  least  6 
months,  the  minimum  fr^uency  shall 
be  reduced  to  once  per  3  months  upon 
the  permittee's  submission  of  a 


certification  of  such  compliance.  If  a 
subsequent  non  compliance  occurs,  the 
frequency  shall  revert  to  1/month. 
Flow  shall  be  monitored  1/week. 

(1)  For  Discharge  Monitoring  Report 
calculations  and  reporting  requirements 
for  benzene,  analytical  test  results  less 
than  lOug/1  may  be  reported  as  zero. 

(2)  BTEX  shall  be  measured  as  the 
saia  of  benzene,  toluene,  ethylbenzene, 
and  xylenes.  EPA  Method  8020  shall  be 
used  for  the  measurement  of  xylenes 
including  ortho-,  meta-,  and  para- 
xylenes. 

(3)  Shall  be  measured  using  EPA 
Method  418.1. 

(4)  The  Daily  Max  limit  and 
monitoring  requirement  for  PAH's  do 


not  apply  to  discharges  from  the 
cleanup  of  Petroleum  UST  Systems 
containing  only  gasoline,  jet  fuel  and/or 
kerosene.  The  Daily  Max  value  of  (my  of 
the  following  PAH's  shall  not  exceed  10 
ug/l:  acenaphthene,  acenaphthylene, 
anthracene,  benzo(a)anthracene. 
benzo(b)fluoranthene, 
benzo(k)fluoranthene. 
benzo(ghi)perylene,  benzo(a)pyTene, 
chrysene,  dibenzo(aJi)anthracene, 
fluoranthene,  fluorene, 
indeno(l,2,3,cd)pyrene.  naphthalene, 
phenanthrene,  pyrene. 

2.  Permit  Conditions  Applicable  to 
LAG830000 
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Flow 


Monttiiy  avg 


Daily  max 
estimate 


Total  BTEX _.~... 

TOC 

Poiynudear  Aromatic  Hydrocaitxxis 
pH  6.0-9.0  Std.  Units 


5  \JQl\  (1) 

100  ugA  (2)  — 

SOugA 

50  mg/l 

10  ug/l  (3) 


5ugA(l) 
100  ug/l  (2) 
SOugA 
50  mg/l 
10  ug/l  (3) 


Monitoring  shall  be  1/week  using  grab 
samples,  except  for  PAH's.  After 
demonstrating  permit  limit  compliance 
for  4  consecutive  weeks,  the  frequency 
shall  be  reduced  to  1/month  upon  the 
permittee's  submission  of  a  certification 
of  such  compliance.  After  a  subsequent 
limit  violation,  the  frequency  reverts 
week  imtil  another  4  week  compliance 
period  is  demonstrated.  During  the  first 
4  weeks  of  discharge,  however,  a  limit 
violation  increases  frequency  to  daily 
imtil  a  sample  demonstrates 
compliance,  after  which  it  will  revert  to 
1/week  for  the  remainder  of  the  initial 
4  week  discharge  period. 

PAH  monitoring  shall  be  l/month 
using  grab  samples  with  the 


requiremmts  corresponding  to  those 
listed  above  applying  except  the 
frequency  after  4  consecutive  months  of 
compliance  is  1 /quarter  and  a  violation 
reverting  the  frequency  to  1/month  until 
4  consecutive  months  of  compliance  are 
achieved. 
Flow  shall  be  monitored  1/wedc 

(1)  For  Discharge  Monitoring  Report 
calculations  and  reporting  requirements 
for  benzene,  analytical  test  results  less 
than  10  )ig/l  may  be  reported  as  zero. 

(2)  BTEX  shall  be  measured  as  the 
sum  of  benzene,  toluene,  ethylbenzene, 
and  xylenes.  EPA  Method  8020  shall  be 
tised  for  the  measurement  of  xylenes 
including  ortho-,  meta-.  and  para- 
xylenes. 


(3)  The  limits  and  monitoring 
requirements  for  PAH's  do  not  apply  to 
discharges  from  the  cleanup  of 
Petroleum  UST  Systems  containing  only 
gasoline,  jet  fuel  and/or  kerosene.  The 
Daily  Avg  and  Daily  Max  value  of  any 
of  the  following  PAH's  shall  not  exceed 
10  )ig/l:  acenaphthene,  acenaphthylene. 
anthracene,  benzo(a)anthracene, 
benzo(b)fluoranthene, 
benzo(k)fluoranthene. 
benzo(ghi)perylene,  benzo(a)pyrene, 
chrysene,  dibenzo(a.h)anthracene. 
fluoranthene,  fluorene, 
indeno(l,2,3,cd)pyrene,  naphthalene, 
phenanthrene,  pyrene. 

3.  Permit  Conditions  Applicable  to 
OKG830000 


Flow 


Daily  avg 


Daily  max 
estimale 


D^Hl£^n10    ..........................................H 

Total  BTEX — _ _.. 

Polynuciear  Aromatic  IHydrocarbons 

Total  Ptwnoto 

Total  Organic  Carbon a 


Sugrt  (1)... 
lOOMOfl  (2) 
10  MOfl  (3)  . 
0.15  mg/l  ... 
75mgfl  _.... 


SmO/I  (1) 
lOOpg/l  (2) 

iomo/i  0) 
0.25  mgA 
dSmg/l 


pH  6.5—9.0  Std.  UnlU 

Monitoring  shall  be  once  per  week 
using  grab  samples,  except  for  PAH's. 
After  demonstrating  permit  limit 
compliance  for  six  consecutive  months, 
the  minimiim  frequency  will  be  reduced 
to  two  per  month  upon  the  permittees 
submission  of  a  certification  of  such 
compliance.  If  a  subsequent  violation 
occurs,  the  frequency  shall  revert  to 
once  per  week.  .^. 

PAH's  shall  be  monitored  l/month. 
Flow  shall  be  monitored  daily. 

(1)  For  Discharge  Monitoring  Import 
calculations  and  reporting  requirements 


for  benzene,  analytical  test  results  less 
than  10  ug/l  may  be  reported  as  zero. 

(2)  BTEX  shall  be  measured  as  the 
sum  of  benzene,  toluene,  ethylbenzene, 
and  xylenes.  EPA  Method  8020  shall  be 
used  for  the  meesurement  of  xylenes 
including  ortho-,  meta-,  and  paia- 
xylenes. 

(3)  The  limits  and  monitoring 
requirements  for  PAH's  do  not  apply  to 
discharges  from  the  cleanup  of 
Petroleum  UST  Systems  containing  only 
gasoline,  jet  fuel  and/or  kerosene.  The 
Daily  Avg  and  Daily  Max  value  of  any 
of  the  following  PAH's  shall  not  exceed 


10  ug/l:  acenaphthene,  acenaphthylene, 
anthracene,  benzo(a)anthracene, 
benzo(b)fluoranthene, 
benzo(k)fluoranthene, 
benzo(ghi)perylene,  benzo(a)p]rrene, 
chrysene,  dibenzo(aJi)anthracene, 
fluoranthene,  fluorene, 
indeno(l,2.3.cd)pyrene,  naphthalene, 
phenanthrene,  pyrene. 

4.  Permit  Conditions  Applicable  to 
NMG830000  for  the  Sttfte  of  New 
Mexico  and  the  Pueblos  of  Santa  Clara, 
San  Juan,  Pojoaque,  Nambe  and  Picuris 

a.  Permit  Limits 


Flow 


Daily  avg 


Total  BTEX ~ 

Polynuclear  Aromatic  HydrocartxKW  

pH  6.0—  9.0  Std.  Units 

Chemical  Oxygen  Demand  (COD)(4) 

Total  Pherx)ls  (5) 

No  Visible  Oil  Sheen 


5  ug/l    (1)  .... 
lOOugA    (2) 
10  ug/l    (3)  .. 

125  mg/l 

SOugA  „. 

4.6  ug/l ^ 


5ug«    (1) 
100  ug/l    (2) 
10  ug/l    (3) 

125  mg/l 

SOuiyi 

4.6ugfl 
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There  shall  be  no  discharge  of  floating 
■olids  or  visible  foam  in  other  than  trace 
amounts. 

All  facilities  located  within  the 
Colorado  River  System  shall  comply 
writh  the  Colorado  River  Salinity  Control 
Forum's  policies  for  implementation  of 
Colorado  River  Salinity  Standards.  Note: 
this  requirement  does  not  apply  to 
discha^es  at  the  Pueblos  of  Santa  Clara 
and  San  Juan. 

Monitoring  shall  be  1/week  for  Flow, 
Benzene,  BTEX,  pH,  COO  and  Lead 
using  grab  samples.  PAH's  shall  be 
monitored  1/month  using  grab  samples. 
No  Visible  Oil  Sheen  shall  be  monitored 
2/week  using  grab  samples  of  the 
affluent  collected  in  a  wide  mouth  ^aos 


container  of  at  least  500  ml  capacity. 
The  Oil  Sheen  observations  must  be 
reported  and  recorded. 

(1)  For  Discharge  Monitoring  Report 
calculations  and  reporting  requirements 
for  benzene,  analytical  test  results  less 
than  10  ug/1  may  be  reported  as  zero. 

(2)  BTELX  shall  be  measured  as  the 
simi  of  benzene,  toluene,  ethylbenzene, 
and  xylenes.  EPA  Method  8020  shall  be 
used  for  the  measurement  of  xylenes 
including  ortho-,  meta-,  and  para- 
xylenes. 

(3)  The  Daily  Max  limit  and 
monitoring  requirement  for  PAH's  do 
not  apply  to  discharges  from  the 
cleanup  of  Petroleiim  UST  Systems 
containing  only  gasoline,  jet  fuel  and/or 
kerosene.  The  Daily  Max  value  of  any  of 


the  following  PAH's  shall  not  exceed  10 
ug/1:  acenaphthene,  acenaphthylene, 
anthracene,  benzo(a)anthracene, 
benzo(b)fluoranthene, 
benzo(k)fluoranthene, 
benzo(ghi)perylene,  benzo(a)pyrene, 
chrysene,  dibenzo(aJi)anthiacene. 
fluoranthene,  Ouorene. 
indeno(l,2,3,cd}pyrene,  naphthalene, 
phenanthrene,  pyrene. 

(4)  The  COD  limit  and  monitoring 
reqtiirement  does  not  apply  to  Santa 
Clara  Pueblo  discharges. 

(5)  The  Total  Phenols  limits  and 
monitoring  requirements  apply  only  to 
Santa  Clara  Pueblo  discharges. 

b.  Whole  Effluent  Toxicity  Testing  (4a- 
Hour  Acute  NOEC  Freshwater) 


Whoie  effluent  toxicily  testing  (48  hr.  static  rene«vai « 

Fiequency 

Type 

Pim&fjfialm  promelas  (Fathead  minnow) . „„ 

1/Qu«ter 

2441r.  CompoaMe. 

*  The  fwst  bMXTKxvtorng  test  shaN  be  condtx^ed  on  the  effluent  prior  to  the  iniliai  dischaige.  If  no  significant  lethal  eWocts  are  experienced  in 
tie  first  year  ot  testing,  the  testing  frequency  will  be  reduced  to  onoa/year. 


(1)  Scope  and  Methodology 

(a)  The  permittee  shall  test  the 
effluent  for  toxicity  in  accordance  with 
the  provisions  in  this  section. 
Qitical  Dilution:  100%  effluent 
Composite  Sample  Type:  24'hour 

composite. 
Test  Spedes/Methods:  40  CFR  Part  136. 

Pimephahs-promelas  (Fathead 
minnow)  acute  static  renewal  48-hour 
definitive  toxicity  test  using  EPAy600/ 
4-90/027F,  or  the  latest  update  thereof. 
A  minimum  of  five  (5)  replicates  with 
eight  (8)  organisms  per  replicate  must  be 
tued  in  the  control  and  in  each  effluent 
dilution  of  this  test 

(b)  The  NOEC  (No  Observed  Effect 
Concentration)  is  defined  as  the  graetest 
effluent  dilution  which  does  not  result 
in  lethality  that  is  statistically  different 
from  the  control  (0%  effluent)  at  the 
95%  confidence  leveL 

(2)  Persistent  Lethality 

The  requirements  of  this  subsection 
apply  only  when  a  toxicity  test 
demonstrates  significant  lethal  effects  at 
the  critical  dilution.  Significant  lethal 
e£EBcts  are  herein  defined  as  a 
statistically  significant  difiiarence  at  the 
95%  confidence  level  between  the 
survival  of  the  appropriate  test  organism 
in  a  specified  effluent  dilution  and  the 
control  (0%  effluent). 

(a)  The  permittee  shall  conduct  a  total 
of  two  (2)  additional  tests  for  any 
species  that  demonstrates  significant 
lethal  efiiacts  at  the  critical  dilution.  The 
two  additional  tests  shall  be  conducted 
monthly  during  the  next  two 
consecutive  months.  The  permittee  «h«ll 
not  substitute  either  of  the  two 


additional  tests  in  lieu  of  routine 
toxicity  testing.  The  full  report  shall  be 
prepared  for  each  test  required  by  this 
section  in  accordance  %vith  procedures 
outiined  in  Item  4  of  this  section. 

(b)  If  one  or  both  of  the  two  additional 
tests  demonstrates  significant  lethal 
effecta  at  the  critical  dilution,  the 
permittee  shall  submit  an  application 
for  an  individual  NPDES  permit 

(3)  Required  Toxicity  Testing 
Conditions 

(a)  Test  Acceptance 

The  permittee  shall  repeat  a  test, 
including  the  control  and  the  critical 
dilution,  if  the  procedures  and  quality 
assurance  requirements  defined  in  the 
test  methods  or  in  this  permit  are  not 
satisfied,  inrlnrfing  the  following 
additional  criteria: 

i.  Each  toxicity  test  control  (0% 
effluent)  must  have  a  survival  equal  to 
or  greater  than  90% . 

ii.  The  percent  coefficient  of  variation 
between  replicates  shall  be  40%  or  less 
in  the  control  (0%  effluent)  for  the 
Fathead  minnow  survival  test 

iii.  The  pocent  coefficient  of 
variation  between  replicates  shall  be 
40%  or  less  in  the  critical  dilution. 
unless  significant  lethal  efiiacts  are 
exhibited  for  the  Fathead  raiimow 
survival  test 

Test  feiliue  may  not  be  construed  or 
reported  as  invalid  due  to  a  coefficient 
of  variation  value  of  greater  than  40%. 
A  repeat  test  shall  be  conducted  within 
the  required  reporting  period  of  any  test 
determined  to  be  inv^d. 


(b)  Statistical  Interpretation 

For  the  Fathead  minnow  survival  test, 
the  statistical  analjrses  used  to 
determine  if  there  is  a  statistically 
significant  difference  between  the 
control  and  the  critical  dilution  shall  be 
in  accordance  with  the  methods  for 
determining  the  No  CHiserved  Effect 
Concentration  (NOEC)  as  described  in 
EPA/600/4-90/QZ7F  or  the  most  recent 
update  thmeot 

If  the  conditions  of  Test  Acceptability 
are  met  in  Item  3.a  above  and  this 
percent  survival  of  the  test  organism  is 
equal  to  or  greater  than  80%  ki  die 
critical  dilution  concentration,  the  test 
shall  be  considered  to  be  a  passing  test, 
and  the  permittee  shall  report  an  NCKC 
of  not  less  than  the  critical  dilution  fior 
the  DMR  reporting  requirements  found 
in  Item  4  briow. 

(c)  Dilution  Water 

L  Dilution  water  used  in  the  toxicity 
tests  will  be  receiving  water  collected  as 
close  to  the  point  of  discharge  as 
possible  but  unaffected  by  t& 
discharge.  The  permittee  shall  substitute 
synthetic  dilution  water  of  similar  pH. 
hardness,  and  alkalinity  to  the  closest 
downstream  pereimial  water  for; 

(A)  toxicity  tests  conductad  on 
effluent  discharges  to  receiving  water 
classified  as  intennittent  streams;  and 

(B)  toxicity  tests  conducted  on 
effluent  discharges  where  no  receiving 
water  is  available  due  to  zoo  flow 
conditions. 

ii.  If  the  receiving  water  is 
unsatisfectory  as  a  residt  of  instream 
toxicity  (fails  to  fulfill  the  test 
acceptance  critwia  of  Item  3.a),  the 
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permittee  may  substitute  synthetic 
dilution  watn  for  the  receiving  water  in 
all  subsequent  tests  provided  die 
unacceptable  receivhig  water  test  met 
the  following  stipulations: 

(A)  a  synthetic  dilation  water  control 
wfaidi  fulfills  the  test  acceptance 
requirements  of  Item  3.a  was  run 
coiunirrently  with  the  receiving  water 
control; 

(B)  the  test  indicating  receiving  water 
toxicity  has  been  carried  out  to 
completion  (i.e..  48  hours); 

(C)  the  permittee  includes  all  test 
results  indicating  receiving  water 
toxicity  widi  the  full  report  and 
information  required  by  Item  4  below; 
and 

(D)  the  synthetic  dilution  water  shall 
have  a  pH.  hardness,  and  alkalinity 
similar  to  that  of  the  receiving  wrater  or 
closest  downstreem  perennial  water  not 
adversely  afiscted  by  the  discharge, 
provided  the  magnitude  of  these 
parameters  will  not  cause  toxicity  in  the 
synthetic  dilution  water. 

(d)  Samples  and  Composites 

L  The  permittee  shall 'collect  two 
flow-weighted  composite  samples  from 
the  out£iU(s)  listed  at  Item  l.a  above. 

ii.  The  permittee  shall  collect  a 
second  composite  sample  for  use  during 
the  24-hour  renewal  of  each  dilution 
concentration  die  for  both  tests.  The 
permittee  must  collect  the  composite 
samples  so  that  the  maximum  holding 
time  for  any  effluent  sample  shall  not 
exceed  36  hours.  The  permittee  must 
have  initiated  the  toxicity  test  within  36 
hours  after  the  collection  of  the  last 
portion  of  the  first  composite  sample. 
Samples  shall  be  chilled  to  4  degrees 
Centigrade  during  collection,  shipping, 
and/or  storage. 

iii.  The  permittee  must  collect  the 
composite  samples  such  that  the 
effluent  samples  are  representative  of 
any  periodic  episode  of  chlorination. 
biocide  usage  or  other  potentially  toxic 
substance  discharged  on  an  intermittent 
basis. 

iv.  If  the  flow  from  the  out£Bll(s)  being 
tested  ceases  during  the  collection  of 
effluent  samples,  the  requirements  for 
the  minimum  number  of  effluent 
samples,  the  minimum  number  of 
effluent  portions  and  the  sample 
holding  time  are  waived  during  that 
sampling  period.  However,  the 
permittee  must  collect  an  effluent 
composite  sample  volume  during  the 
period  of  discharge  that  is  sufficient  to 
complete  the  required  toxicity  tests  with 
daily  renewal  of  effluent  When 
possible,  the  effluent  samples  used  for 
the  toxicity  tests  shall  be  collected  on 
separate  days.  The  effluent  composite 
sample  collection  duration  and  the 


static  renewal  protocol  associated  with 
the  abbreviated  sample  collection  must 
be  documented  in  the  full  report 
reqiiired  in  Item  4  of  this  section. 

V.  Multiple  Outfalls:  If  the  provisions 
of  this  section  are  applicable  to  multiple 
out&lls,  the  permittee  shaU  combine  the 
composite  efflueat  samples  in 
profKirtion  to  the  avwage  flow  from  the 
outfalls  listed  in  Item  l.a  riwve  for  the 
day  the  sample  was  collected.  The 
permittee  shall  perform  the  toxicity  test 
on  the  flow-wetted  composite  of  the 
outfall  samples. 

(4)  Reporting 

(a)  The  pmnittee  shall  prepare  a  fitll 
report  of  the  results  of  all  tests 
conducted  pursuant  to  this  Part  in 
accordance  with  the  Report  Preparation 
Section  of  EPAy600/4-«0/027F,  for 
every  valid  or  invriid  toxicity  test 
initialed,  whether  carried  to  completion 
or  not  The  permittee  shall  retain  each 
full  report  pursuant  to  the  provisions  of 
PART  ILC3  of  this  permit  The 
permittee  shall  sulmdt  full  reports  oidy 
upon  the  specific  request  of  the  Agency. 

(b)  A  valid  test  for  each  species  must 
be  reported  on  the  DMR  during  each 
reporting  period  specified  in  PART 
II.D.4  of  this  permit  Only  ONE  set  of 
biomonitoring  data  is  to  be  recorded  on 
the  DMR  for  each  reporting  period.  The 
data  submitted  should  reflect  the 
LOWEST  Survival  results  during  the 
reporting  period.  All  invalid  tests., 
repieat  tests  (for  invalid  tests),  and 
retests  (for  tests  previously  biled) 
performed  during  the  reporting  period 
must  be  attached  to  the  DMR  for  EPA 
review. 

(c)  The  permittee  shaU  report  the 
following  results  of  each  valid  toxicity 
test  on  thus  subsequent  monthly  DMR  for 
that  reporting  period  in  accordance  with 
PART  ILD.4  of  this  permit  Submit  retest 
infcomsSbn  clearly  marked  as  such  with 

^e  following  month's  T3MR.  Only 
results  of  valid  tests  are  to  be  reported 
on  the  DMR. 
Pimephales  promelas  (Fathead  miimow) 

L  If  die  No  Observed  Effect 
Concentration  (NOEC)  for  survival  is 
less  than  the  critical  dilution,  enter  a 
"1";  otherwise,  enter  a  "0"  for 
Parameter  No.  TEM6C. 

ii.  Report  the  NOEC  value  for 
survival.  Parameter  No.  TOM6C 

Part  n.  (AppUcable  to  TXG830000, 
LAG830000.  OKG830000  and 
NMG830000) 

Section  A.  General  Conditions 

1.  Introduction 

In  accordance  with  the  provisions  of 
40  CFR  Part  122.41,  et  seq.,  this  permit 


incorporates  by  reference  ALL 
conditions  and  requirements  applicable 
to  NPDES  Permits  set  forth  in  the  Clean 
Water  Act  as  amended,  (hereinafter 
known  as  the  "Act")  ss  well  as  ALL 
applicable  regtilations. 

2.  Duty  To  Comply 

The  permittee  must  comply  widi  sB 
conditioiu  of  this  pennit  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  for 
enfaroement  action,  for  terminating 
coverage  under  this  permit  or  for 
requiring  a  permittee  to  apply  for  and 
obtain  an  individual  NPI^S  permit 

3.  Toxic  Pollutants     - 

a.  Notwithstanding  Part  ILA.4,  if  any 
toxic  effluent  standard  or  prohibition 
(including  any  schedide  of  compliance 
specified  in  such  effluent  standard  or 
prohibition)  is  promulgated  tuder 
Section  307(a)  of  the  Act  for  a  toxic 
pollutant  which  is  present  in  the 
discharge  and  that  standard  or 
prtdiibition  is  more  stringent  than  any 
limitation  on  the  pollutant  in  this     ^ 
permit,  this  permit  shall  be  modified  or 
revoked  and  reissued  to  conform  to  the 
toxic  effluent  standard  or  prohibition. 

b.  The  permittee  shall  comply  with 
effluent  standards  or  prohibitions 
established  under  Section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  regulations  that 
established  those  standards  or 
prohibitions,  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement 

4.  Permit  FlexibUity 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause  in 
accordance  with  40  CFR  122.62-64.  The 
filing  of  a  request  for  a  permit 
mocUfication,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 

5.  Property  Rights 

This  pennit  does  not  convey  any 
property  rights  of  any  sort,  or  any 
exclusive  privilege. 

6.  Duty  To  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Director  may 
reqtiest  to  determine  whether  cause 
exists  for  modifying,  revoking  and 
reissuing,  or  terminating  this  permit,  or 
to  determine  compliance  with  this 
permit  The  permittee  shall  also  furnish 
to  the  Director,  upon  request,  copies  of 
records  required  to  be  kept  by  this 
permit 
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7.  Criminal  and  Civil  Liability 

Except  es  provided  in  permit 
conditions  on  "Bypassing"  and 
"Upsets",  notliing  in  this  permit  shall 
be  construed  to  relieve  the  permittee 
from  civil  or  criminal  penalties  for 
noncompliance.  Any  false  or  materially 
misleading  representation  or 
concealment  of  information  required  to 
be  reported  by  the  provisions  of  the 
permit,  the  Act,  or  applicable 
regulations,  which  avoids  or  effectively 
defeats  the  regulatory  purpose  of  the 
Pennit  may  subject  the  Permittee  to 
criminal  enforcement  pursuant  to  18 
U.S.C.  Section  1001. 

8.  Oil  and  Hazardous  Substance 
Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
.penalties  to  which  the  permittee  is  or 
may  be  subject  under  Section  311  of  the 
Act. 

9.  ^te  Laws 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  [wrmittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State  law,  tribal  law  or 
regulation  under  authority  preserved  by 
Section  510  of  the  Act 

10.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit,  shall  not  be  affected 
thereby. 

B.  Proper  Operation  and  Maintenance 

1 .  Need  To  Halt  or  Reduce  Not  a 
Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  pennit.  The  permittee 
is  responsible  for  maintaining  adequate 
safeguards  to  prevent  the  discharge  of 
untreated  or  inadequately  treated  wastes 
during  electrical  power  failure  either  by 
means  of  alternate  power  sources, 
standby  generators  or  retention  of 
inadequately  treated  efQuent. 

2.  Duty  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 


any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  healtbor  the 
environment. 

3.  Proper  Operation  and  Maintenance 

a.  The  permittee  shall  at  all  times 
properly  operate  and  mflintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  permittee 
as  efficiently  as  possible  and  in  a 
manner  which  will  minimize  upsets  and 
discharges  of  excessive  pollutants  and 
will  achieve  compliance  with  the 
conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  this 
permit 

b.  The  permittee  shall  provide  an 
adequate  operating  staff  which  is  duly 
qualified  to  carry  out  operation, 
maintenance  and  testir^  functions 
required  to  insure  compliance  with  the 
conditions  of  this  permit 

4.  Bypass  of  Treatment  Facilities 

a.  Bypass  not  Exceeding  Limitations. 
The  permittee  may  allow  any  bypass  to 
occur  which  does  not  cause  effluent 
limitations  to  be  exceeded,  but  only  if 
it  also  is  for  essential  maintenance  to 
assure  efficient  operation.  These 
bjrpasses  are  not  subject  to  the 
provisions  of  Parts  n.B.4.b.  and  4.c. 

b.  Notice.  (1)  Anticipated  Bypass.  If 
the  permittee  knows  in  advance  of  the 
need  for  a  bypass,  it  shall  submit  prior 
notice,  if  possible  at  least  ten  days 
before  the  date  of  the  bypass. 

(2)  Unanticipated  Bypass.  The 
permittee  shall,  within  24  hours,  submit 
notice  of  an  unanticipated  bypass  as 
required  in  Part  II.D.7. 

c.  Pmhibition  of  Bypass.  (1)  Bypass  is 
prohibited,  and  the  Director  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

(a)  Bypass  was  unavoidable  to  prevent 
loss  of  life,  personal  injury,  or  severe 
property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  the  use  of 
auxiliary  treatment  facilities,  retention 
of  untreated  wastes,  or  maintenance 
during  normal  periods  of  equipment 
downtime.  This  condition  is  not 
satisfied  if  adequate  back-up  equipment 
should  have  been  installed  in  the 
exercise  of  reasonable  engineering 
judgment  to  prevent  a  bypass  which 
occurred  during  normal  periods  of 


equipment  downtime  or  preventive 
maintenance;  and, 

(c)  The  permittee  submitted  notices  as 
required  by  Part  n.B.4.b. 

(2)  The  Director  may  allow  an 
anticipated  bypass  after  considering  its 
adverse  effects,  if  the  Director 
determines  that  it  will  meet  the  three 
conditions  listed  at  Part  n.B.4.c(l). 

5.  Upset  Conditions 

a.  Effect  of  an  Upset.  An  upset 
constitutes  an  affirmative  defense  to  an 
action  brought  for  noncompliance  with 
such  technology-based  permit  effluent 
limitations  if  the  requirements  of  Part 
n.B.5.b.  are  met.  No  determination  made 
during  administrative  review  of  claims 
that  noncompliance  was  caused  by 
upset,  and  before  an  action  for 
noncompliance,  is  final  administrative 
action  subject  to  judicial  review. 

b.  Conditions  Necessary  for  a 
Demonstration  of  Upset.  A  permittee 
who  wishes  to  establish  the  affirmative 
defense  of  upset  shall  demonstrate, 
through  properly  signed, 
contemporaneous  operating  logs,  or 
other  relevant  evidence  that 

(1)  An  upset  occurred  and  that  the 
permittee  can  identify  the  cause(s)  of 
the  upset; 

(2)  The  permitted  facility  was  at  the 
time  being  properly  operated; 

(3)  The  permittee  submitted  notice  of 
the  upset  as  required  by  Part  ILD.7;  and. 

(4)  The  permittee  complied  with  any 
remedial  measures  required  by  Part 
n.B.2. 

c.  Burden  of  Proof.  In  any 
enforcement  proceeding,  the  permittee 
seeking  to  establish  the  occurrence  of  an 
upset  has  the  burden  of  proof. 

6.  Removed  Substances 

Unless  otherwise  authorized,  solids, 
sewage  sludges,  filter  backwash,  or 
other  pollutants  removed  in  the  course 
of  treatment  or  waste  water  control  shall 
be  disposed  of  in  a  manner  such  as  to 
prevent  any  pollutant  from  such 
materials  from  entering  navigable 
waters. 

C.  Monitoring  and  Records 

1.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authorized 
representative,  upon  the  presentation  of 
credentials  and  other  documents  as  may 
be  required  by  the  law  to: 

a.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted,  or  where  records 
must  be  kept  under  the  conditions  of 
this  permit; 

b.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
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be  kept  under  the  conditions  of  this 
permit; 

c.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  control  equipment), 
practices  or  operations  regulated  or 
required  under  this  permit;  and 

d.  Sample  or  momtor  at  reasonable 
times,  for  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

2.  Representative  Sampling 

Samples  and  measurements  taken  for 
the  purpose  of  monitoring  shall  be 
representative  of  the  monitored  activity. 

3.  Retention  of  Records 

The  permittee  shall  retain  records  of 
all  monitoring  information,  including 
all  calibration  and  maintenance  records 
and  all  ori^nal  strip  chart  recordings  for 
continuous  monitoring  instrumentation, 
copies  of  all  reports  required  by  this 
permit,  and  records  of  all  data  used  to 
complete  the  application  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  sample,  measurement, 
report,  or  application.  This  period  may 
be  extended  by  request  of  the  Director 
at  any  time. 

4.  Record  Contents 

Records  of  monitoring  information 
shall  include: 

a.  The  date,  exact  place,  and  time  of 
sampling  or  measurements; 

b.  The  individual(s)  who  performed 
the  sampling  or  measurements; 

c.  The  date{s)  and  time(8)  analyses 
were  performed; 

d.  The  individual(s)  who  performed 
the  analyses; 

e.  The  analytical  techniques  or 
methods  used;  and 

t  The  results  of  such  analyses. 

5.  Monitoring  Procedures 

a.  Monitoring  must  be  conducted 
according  to  test  procedures  approved 
under  40  CFR  Part  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit  or  approved  by  the  Regional 
Administrator. 

b.  The  permittee  shall  calibrate  and 
perform  maintenance  procedures  on  all 
monitoring  and  andytical  instruments 
at  intervals  frequent  enough  to  insure 
accuracy  of  measurements  and  shall 
maintain  appropriate  records  of  such 
activities. 

c.  An  adequate  analytical  quality 
control  program,  including  the  analyses 
of  siifficient  standards,  spikes,  and 
duplicate  samples  to  insure  the 
accuracy  of  all  required  analytical 
results  shall  be  maintained  by  the 
permittee  or  designated  commercial 
laboratory. 


D.  Reporting  Requirements 

1.  Planned  Changes 

The  permittee  shall  give  notice  to  the 
Director  as  soon  as  possible  of  any 
planned  physical  alterations  or 
additions  to  the  permitted  facility. 
Notice  is  required  only  when: 

(1)  The  alteration  or  addition  to  a 
permitted  facility  may  meet  one  of  the 
criteria  for  determining  whether  a 
facility  is  a  new  80iut:e  in  40  CFR  Part 
122.29(b);  or, 

(2)  The  alteration  or  addition  could 
significanUy  change  the  nature  or 
increase  the  quantity  of  pollutants 
discharged,  lliis  notification  applies  to 
pollutants  which  are  subject  neither  to 
effluent  limitations  in  the  permit,  nor  to 
notification  requirements  listed  at  Part 
n.D.lO.a. 

2.  Anticipated  Noncompliance  * 

The  permittee  shall  give  advance 
notice  to  the  Director  of  any  planned 
changes  in  the  permitted  facility  or 
activity  which  may  result  in 
noncompliance  with  permit 
requirements. 

3.  Transfers 

Coverage  under  these  permits  is  not 
transferable  to  any  person  except  after 
notice  to  the  Director. 

4.  Discharge  Monitoring  Reports  and 
Other  Reports 

Monitoring  results  obtained  during 
the  previous  12  months  shall  be 
summarized  and  reported  to  EPA  and 
the  appropriate  State  agency  on  the  28th 
day  of  the  month  following  the  end  of 
the  twelve  month  period  on  Discharge 
Monitoring  Report  (DMR)  Form  EPA  No. 
3320-1  in  accordance  with  the  "General 
Instructions"  provided  on  the  form.  The 
permittee  shall  submit  the  original  DMR 
signed  and  certified  as  required  by  Part 
n.D.ll  and  all  other  reports  required  by 
Part  II.D.  to  the  EPA  at  the  address 
below.  Duplicate  copies  of  DMR's  and 
all  other  reports  shall  be  submitted  to 
the  appropriate  State  agency(ies)  at  the 
following  address(es): 

EPA 

Compliance  Assurance  and  Enforcement 
Division,  Water  Enforcement  Branch 
(6EN-W),  U.S.  Environmental 
Protection  Agency,  Region  6,  P.O.  Box 
50625,  Dallas,  TX  75250 

New  Mexico 

Program  Manager,  Surbce  Water 
Quality  Bureau,  New  Mexico 
Environment  Department,  1190  Saint 
Francis  Drive,  Santa  Fe,  NM  87502 


Oklahoma 

Director,  Oklahoma  Department  of 
Environmental  Quality,  1000  NE  10th 
Street  Oklahoma  City,  OK  73117- 
1212  » 

Louisiana 

Assistant  Secretary  for  Water,  Water 
Pollution  Control  Division,  Louisiana 
Department  of  Environmental  Quality. 
P.O.  Box  82215.  Baton  Rouge,  LA 
70884-2215 

Pueblo  of  Santa  Clara 

Governor,  Santa  Clara  Pueblo,  P.O.  Box 
580.  Espanola.  NM  87532 

Pueblo  ofPojoaque 

Manager,  Environmental  Department, 
Pueblo  ofPojoaque,  Route  11,  Box 
208,  Santa  Fe.  MN  87501 

Pueblo  of  San  Juan 

Governor,  San  Juan  Pueblo.  P.O.  Box 
1099,  San  Juan  Pueblo.  MN  87566 

Pueblo  ofNambe 

Governor,  Pueblo  ofNambe.  Route  1, 
Box  11 7BB,  Santa  Fe.  NM  87501   , 

Pueblo  ofPicuris 

Governor,  Pueblo  ofPicuris.  P.O.  Box 
127,  Penasco,  NM  87553 

5.  Additional  Monitoring  by  the 
Permittee 

U  the  permittee  monitors  any  • 
pollutant  more  frequenUy  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  Fart  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  increased 
monitoring  frequency  shall  also  be 
indicated  on  the  DMR. 

6.  Averaging  of  Measurements 

Calculations  for  all  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Director  in 
the  permit 

7.  Twenty-Four  Hour  Reporting 

a.  The  permittee  shall  report  any 
noncompliance  which  may  endanger 
health  or  the  environment.  Any 
information  shall  be  provided  orally  to 
the  EPA  R^on  6  24-hour  voice  mail 
box  telephone  number  214-665-6593 
within  24  hours  from  the  time  the 
permittee  becomes  aware  of  the 
circumstances.  A  written  submission 
shall  be  provided  within  5  days  of  the 
time  the  permittee  becomes  aware  of  the 
circumstances.  The  report  shall  contain 
the  following  information: 
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(1)  A  description  of  the 
noncompliance  and  its  cause; 

(2)  The  period  of  noncompliance 
including  exact  dates  and  times,  and  if 
the  noncompliance  has  not  been 
corrected,  the  anticipated  time  it  is 
expected  to  continue;  and, 

(3)  Steps  being  taken  to  reduce, 
eliminate,  and  prevent  recurrence  of  the 
noncomplying  discharge. 

b.  The  following  shall  be  included  as 
information  which  must  be  reported 
within  24  hours: 

(1)  Any  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit: 

(2)  Any  upset  which  exceeds  any 
effluent  limitation  in  the  permit;  and, 

(3)  Violation  of  a  maximum  daily 
discharge  limitation  for  any  pollutants 
listed  by  the  Director  in  Part  D  of  the 
permit  to  be  reported  within  24  hours. 

c.  The  Director  may  waive  the  written 
report  on  a  case-by-case  basis  if  the  oral 
report  has  been  received  within  24 
hours. 

d.  For  discharges  covered  by 
LAG630000:  L.ouisiana  State  regulations 
require  notification  of  noncompliances 
which  may  endanger  health  or  the 
environment  to  Louisiana  Department  of 
Environmental  Quality  within  one  hour 
of  becoming  aware  of  the  circumstances 
of  the  violation. 

8.  Other  Noncompliance 

The  permittee  shall  report  all 
instances  of  noncompliance  not 
reported  under  Parts  II.D.4  and  D.7  and  ' 
Part  I.C  at  the  time  monitoring  reports 
are  submitted.  The  reports  shall  contain 
the  information  listed  at  Part  IIJ3.7. 

9.  Other  Information 

Where  the  permittee  becomes  aware 
that  it  fialled  to  submit  any  relevant  facts 
in  a  permit  application,  or  submitted 
incorrect  information  in  a  permit 
application  or  in  any  report  to  the 
Director,  it  shall  promptly  submit  such 
facts  or  information. 

10.  Changes  in  Discharges  of  Toxic 
Substances 

The  permittee  shall  notify  the  Director 
as  soon  as  it  knows  or  has  reason  to 
believe: 

a.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  pollutant  listed  at  40  CFR 
Part  122,  Appendix  D,  Tables  11  and  m 
(excluding  Total  Phenols)  which  is  not 
limited  in  the  permit,  if  that  discharge 
will  exceed  the  highest  of  the  following 
"notification  levels": 

(1)  One  hundred  micrograms  per  liter 
(lOOiw/L): 

(2)  Two  hundred  micrograms  per  liter 
(200  ug/L)  for  acrolein  and  aciylonltrile; 


five  hundred  micrograms  per  liter  (500 
ug/L)  for  2,4-dinltro-phenol  and  for  2- 
methyl-4,6-dinitrophenol;  and  one 
milligram  per  liter  (1  mg/L)  for 
antimony; 

(3)  Five  (5)  times  the  maximum 
concentration  value  reported  for  that 
pollutant  in  the  permit  application;  or 

(4)  The  level  establishea  by  the 
Director. 

b.  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non  routine  or 
infrequent  basis,  of  a  toxic  pollutant 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

(1)  Five  hundred  micrograms  per  liter 
(500  ug/L); 

(2)  One  milligram  per  liter  (1  mg/L) 
for  antimony; 

(3)  Ten  (10)  times  the  maximum 
pjncentration  value  reported  for  that 
pollutant  in  the  permit  application;  or 

(4)  The  level  established  by  the 
Director. 

11.  Signatory  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Director 
shall  be  signed  and  certified. 

a.  ALL  PERMIT  APPUCATIONS  shall 
be  signed  as  follows: 

(1)  by  a  responsible  coiporate  officer. 
For  the  purpose  of  this  section,  a 
responsible  corporate  officer  means: 

(a)  A  president,  secretary,  treasurer,  or 
vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision  making 
functions  for  the  corporation;  or, 

(b)  FOR  A  CORPORATION— The 
manager  of  one  or  more  manufacturing, 
production,  or  operating  facilities 
employing  more  than  250  persons  or 
having  gross  annual  sales  or 
expenditures  exceeding  $25  million  (in 
second-quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  FOR  A  PARTNERSHIP  OR  SOLE 
PROPRIETORSHIP— by  a  general 
{MTtner  or  the  proprietor,  respectively. 

b.  ALL  REPORTS  required  by  the 
permit  and  other  information  requested 
by  the  Director  shall  be  signed  by  a 
person  described  above  or  by  a  duly 
authorized  representative  of  that  person. 
A  person  is  a  duly  authorized 
representative  only  if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regiilated  facility  or  activity,  such 
as  the  position  of  plant  manager. 


operator  of  a  well  or  a  well  field, 
superintendent,  or  position  of 
equivalent  responsibility,  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  an  individual 
occupying  a  named  position;  and, 

(3)  The  written  authorization  is 
submitted  to  the  Director. 

c.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

"I  certify  under  penalfy  of  law  that 
this  document  and  all  attachments  were 
prepared  under  my  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
persoimel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is,  to  the  best  of  my  knowledge  and 
belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibilify  of  fine  and 
imprisonment  for  knowing  violations." 

12.  Availability  of  Reports 

Except  for  applications,  effluent  data, 
permits,  and  other  data  specified  in  40 
CFR  122.7,  any  information  submitted 
pursuant  to  this  permit  may  be  claimed 
as  confidential  by  the  submitter.  If  no 
claim  is  made  at  the  time  of  submission, 
information  may  be  made  available  to 
the  public  without  further  notice. 

E.  Penalties  for  Violations  of  Permit 
Conditions 

1.  Criminal 

a.  Negligent  Violatioru.  The  Act 
provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  Section  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

b.  Knowing  Violations.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  306, 
307.  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $5,000 
nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

c.  Knowing  Endangerment.  The  Act 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  Sections  301,  302,  303. 
306.  307.  308,  318.  or  405  of  the  Act  and 
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who  knows  at  that  time  that  he  is 
placing  another  person  in  imminent 
danger  of  death  or  serious  bodily  inJBry 
is  subject  to  a  fine  of  tiot  more  than 
$2504)00.  or  by  imprisonment  for  not 
more  than  15  years,  or  both. 

d  False  Statements.  The  Act  pfovides 
that  any  person  who  knowingly  makes 
any  false  material  statement, 
representation,  or  certification  in  any 
application,  record,  report,  plan,  or 
other  document  filed  or  required  to  be 
maintained  under  the  Act  or  who 
knowingfy  falsifies,  tampers  with,  or 
renders  inacciuate,  any  monitoring 
device  or  method  required  to  be 
maintained  under  the  Act.  shall  upon 
conviction,  be  punished  by  a  fine  of  not 
more  than  $10,000,  or  by  imprisonment 
for  not  more  than  2  years,  or  by  both. 
If  a  conviction  of  a  person  is  fara 
violation  committed  after  a  first 
conviction  of  such  person  tmder  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $204XK)  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  4  years,  or  by  both.  (See 
Section  309.C.4  of  the  Qean  Water  Act) 

2.  Qvil  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301.  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  violation. 

3.  Administrative  Penalties 

The  Act  provides  that  any  person  who 
violates  a  permit  condition 
implementing  Sections  301.  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penalty,  as 
foUows: 

a.*^ Class  I  Penalty.  Not  to  exceed 
$10,000  per  violation  nor  shall  the 
maximum  amount  exceed  $25,000. 

b.  Class  n  Penalty.  Not  to  exceed 
$10,000  per  day  for  each  day  during 
which  the  violation  continues  nor  shall 
the  mayi""'"!  amoimt  exceed  $125,(X)0. 

F.  Definitions 

All  definitions  contained  in  Section 
502  of  the  Act  shall  apply  to  this  permit 
and  are  incorporated  herein  by 
reference.  Unless  otherwise  specified  in 
this  permit,  additional  definitions  of 
words  or  phrases  used  in  this  permit  are 
as  follows: 

1.  Act  means  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.),  as  amended. 

2.  Administrator  means  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency. 

3.  Applicable  Effluent  Standards  and 
Limitations  means  all  state  and  Federal 
effluent  standards  and  limitations  to 
which  a  discharge  is  subject  under  the 


Act,  including,  but  not  limited  to,-  ~ 
effluent  limitations,  standards  ozt' 
performance,  toxic  effluent  standards 
and  prohibitions,  and  pretraatment* 
standards. 

4.  Applicabie  Water  Quality 
Standards  means  all  water  quality 
standards  to  which  a  discharge  ia.- 
subject  imder  die  Act 

5.  Bypass  means  the  intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility. 

6.  Daily  Discharge  means  me 
discharge  of  a  pollutant  measured 
during  a  calendar  day  or  any  24-hour 
period  that  reasonably  represents  the 
T-nlpnHar  day  for  purposes  of  sampling. 
For  pollutants  with  limitations 
expressed  in  terms  of  mass,  the  "daily 
discharge"  is  calculated  as  the  total 
mass  of  the  pollutant  discharged  over 
the  sampling  day.  For  pollutants  with 
limitations  expressed  in  other  units  of 
measurement,  the  "daily  discharge"  is 
calculated  as  the  average  measurement 
of  the  pollutant  over  the  sampling  day. 
"Daily  discharge"  determination  of 
concentration  made  using  a  composite 
sample  shall  be  the  concoitration  of  the 
composite  sample.  When  ^b  samples 
are  used,  the  "daily  discharge" 
determination  of  concentration  shall  be 
arithmetic  average  (weighted  by  flow 
value)  of  all  samples  collected  during 
that  sampling  day. 

7.  Daily  Average  (also  known  as 
MONTHLY  AVERAGE)  discharge 
limitations  means  the  highest  allowable 
average  of  "daily  discharge(s)"  over  a 
calendar  month,  calculated  as  the  stun 
of  all  "daily  discharge(s)"  measured 
during  a  calendar  month  divided  by  the 
nimiber  of  "daily  discharge(s)" 
measured  during  that  month.  When  the 
permit  establishes  daily  average 
concentration  effluent  limitations  or 
conditions,  the  dally  average 
concentration  means  the  arithmetic 
average  (weighted  by  flow)  of  all  "daily 
discharge(s)"  of  concentration 
determined  during  the  calendar  month 
where  C  =  daily  concentration,  F  =  dally 
flow  and  n  =  number  of  daily  samples; 
daily  average  discharge  = 

C,Fi-fC2F2-h--t-C,F, 

F,+F2+.-hF„ 

8.  Daily  Maximum  discharge 
limitation  means  the  highest  allowable 
"daily  discharge"  during  the  calendar 
month. 

9.  Director  means  the  U.S. 
Environmental  Protection  Agency 
Regional  Administrator  or  an  authorized 
representative. 

10.  Environmental  Protection  Agency 
means  the  U.S.  Environmental 
Protection  Agency. 

/ 


11.  Grab  Sample  means  an  individual 
sample  collected  in  less  than  15 
minutes. 

12.  National  Pollutant  Discharge 
Elimination  System  means  the  national 
program  for  issuing,  modifying, 
revoking  and  reiasuing.  terminating, 
monitoring  and  enforcing  pernuts,  and 
imposing  and  enforcing  pretraatment 
requirmnents,  imder  Seietions  307,  318. 
402,  and  405  of  the  Act 

13.  Severe  Property  Damage  means 
substantial  physical  damage  to  properfy, 
damage  to  the  treatment  fecilities  whick 
causes  them  to  become  inoperable,  or 
substantial  and  permanent  loss  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 

a  bypiass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

14.  Upset  means  an  exceptional 
incident  in  which  there  is  unintentional 
and  temporary  noncompliance  with 
technology-based  permit  effluent 
limitations  because  of  fectors  beyond 
the  reasonable  control  of  the  permittee. 
An  upset  does  not  include 
ncmcompliance  to  the  extent  caused  by 
operational  error,  improperiy  designed 
treatment  fecilities,  inadequate 
treatment  facilities,  lack  of  preventive 
maintenance,  or  careless  or  improper 
operation. 

15.  The  term  "MOD"  shall  mean 
million  gallons  per  day. 

16.  The  term    mg/L   shall  mean 
milligrams  per  liter  or  parts  per  million 
(ppm). 

17.  The  term  "\Jig/L"  shall  mean 
micrograms  per  liter  or  parts  per  billion 
(ppb). 

(FR  Doc.  g7-29864  Filed  11-13-97;  8:45  am] 
BtLUNQOOOE 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  AgrMm6nt(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  office  of  the  Commission,  800  North 
Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary 
Fedmal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010776-105. 

Title:  Asia  North  America  Rate 
Agreement  ("ANERA") 

Parties: 

American  President  Lines,  Ltd. 
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Hapag-Lioyd  Container  Line  GmbH 

Kawasaid  Kisen  Kaisha,  Ltd. 

A.P.  MoUer-Maerek  Line 

Mitsui  O.S.K.  Lines,  Ltd 

Neptune  Orient  Lines,  Ltd 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Lines,  Inc. 

P&O  Nedlloyd  Limited 

P*0  Nedlloyd  B.V. 

Sea-Land  Service.  Inc. 

Synopsis:  The  pro;>osed  modification 
adds  a  new  Article  5.1(q)  which 
authorizes  the  parties  to  consider  and 
act  upon  proposals  and 
recommendations  of  the  Equipment 
Interchange  Discussion  Agreement  with 
respect  to  activities  within  the  scope  of 
the  ANERA  agreement 

Agreement  No.:  224-201040. 

Title:  Jaxport/Trailer  Bridge  Lease 
Agreement. 

Parties:  Jacksonville  Port  Authority 
("Port")  Trailer  Bridge,  Inc.  ("Trailer 
Bridge"). 

Synopsis:  The  Agreement  provides  for 
the  rental  by  Trailer  Bridge  of  17  acres 
at  the  Port's  Blount  Island  Terminal  and 
iat  Trailer  Bridge's  prefermtial,  but 
non-exclusive  use  of  to  be  constructed 
triple  deck  loading  ^ility. 

By  Order  of  the  Federal  Vfaridme 
Comiaianon. 

Dated:  November  7. 1997. 

RoMMaMopky. 

AsusUmt  Secretaiy. 

(FR  Doc  97-29916  Filed  11-13-97;  8:43  am] 
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FEDERAL  RESERVE  SYSTEM 

Chang«  In  Bank  Control  NoticM; 
Acquisitions  of  Stiarss  of  Banics  or 
Bank  Holding  Companiss 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
\JS.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  ofBces  of  the  Board  of  Governors. 
'  Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  ofBces 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  28,  1997. 

A.  Federal  Reserve  Bank  of  San 
Frandaco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 


Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Michael  Fmnk  Maluccio,  La 
Crescenta,  California;  Maluccio 
Company.  Glendale,  California; 
Nicholas  J.  Maluccio  Trust,  Glendale, 
Calfomia;  and  Malcor,  Lancaster, 
California,  parties  acting  in  concert;  to 
acquire  voting  shares  of  Verdugo 
Banking  Company,  Glendale.  (^ifomia. 

Board  of  Governors  of  the  FederHl  Reserve 
System.  November  7, 1997. 
jennUtr  J.  JokoMm, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-29908  Filed  11-13-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Msrgsrs  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Fart 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  Company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
Mating  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tbe  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rmerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8, 
1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Mystic  Financial,  Inc.,  Medford, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Medford 


Co-operative  Bank,  Medford, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Cliicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Hometown  Bancorp,  Ltd.,  Fond  du 
Lac,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  St  Cloud 
Bancshares,  Inc.,  St.  Cloud,  Wisconsin, 
and  thereby  indirectly  acquire  State 
Bank  of  St  Cloud.  St  Ooud.  Wisconsin. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63102- 
2034: 

1 .  First  Western  Bancshares  Employee 
Stock  Ownership  Trust,  Booneville. 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  30.4 
percent  of  the  voting  shares  of  First 
Western  Bancshares,  Inc.,  Booneville, 
Arkansas,  and  thereby  indirectly  acquire 
Qtizens  Bank,  Booneville,  Arkansas. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (ICaren  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Miimeapolis,  Minnesota  55480-2171: 

I.  GEBSCX),  Inc.,  Cochrane. 
Wisconsin;  to  merge  vrith  Firstmondovi, 
Inc.,  Mondovi,  Wisconsin,  and  thereby 
indirectly  acquire  Bank  of  Mondovi, 
Mondovi,  Wisconsin. 

E.  Federal  Reeerre  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  State  National  Bancshares,  Inc., 
Lubbock,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  First  Sierra. 
Bancshares,  Inc.,  Truth  or 
Consequences,  New  Mexico,  and 
thereby  indirectly  acquire  Sierra  Bank. 
Las  Cruces,  New  Mexico. 

2.  State  National  Bancshares,  Inc., 
Lubbock.  Texas,  and  State  National 
Bancshares  of  Delaware,  Inc.,  Dover, 
Delaware:  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Denver  City,  Denver  City,  Texas. 

F.  Federal  Reserve  Bank  of  San 
Frandaco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco,  California  94105-1579: 

1.  VW  Corp.,  El  Centro,  California;  to 
become  a  bank  holding  company  by* 
acquiring  100  percent  of  the  voting 
shares  of  Valley  Independent  Bank.  El 
Centro,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1997. 
Jennifer  J.  Jolineon. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-29909  Filed  11-13-47;  8:45  am) 
aajjNO  COOK  sno-ei-F 
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FEDERAL  RESERVE  SYSTEM 

NoUca  of  Ihopoaals  To  Engaga  in 
Nonbanking  Acthrttiaa  or  to  Aoquira 
Companlaa  Tlwt  are  Engagad  in 
Nonbanking  Acttvltiaa 

Popular,  Inc.,  Hato  Rey,  Puerto  Rico 
(Notificant).  has  provided  notice 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  12  U.S.C  § 
1843(c)(8))  (BHC  Act),  and  section 
225.24  of  the  Board's  Regulation  Y  (12 
CFR  225.24),  to  acquire  through  its 
wholly  owned  subsidiary.  Popular  Cash 
Express,  Inc.,  Orlando,  Florida,  certain 
assets  of  Florida  Exchange,  Ltd.,  Oak 
Park,  Illinois,  and  Miranda-).,  Inc.,  Oak 
Park,  Illinois,  and  thereby  engage  in  the 
approved  and  new  nonbanking 
activities.  The  approved  activities  axe: 
(1)  extending  credit,  servicing  loans,- 
and  related  activities,  pursuant  to  §  12 
C.F.R.  225.28(b)(1)  of  the  Board's 
Regulation  Y;  (2)  leasing  personal  and 
real  property,  pursuant  to  §  225.28(b)(3) 
of  the  Board's  Regulation  Y;  (3) 
providing  financial  and  investment 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  the  Board's  Regulation  Y; 
(4)  providing  transactional  services, 
pursuant  to  %  225.28(b)(7)  of  the  Board's 
Regulation  Y;  (5)  providing  investing 
and  trading  services,  pursuant  to  §  12 
C.F.R.  225.28(b)(8)(ii)  of  the  Board's 
Regulation  Y;  (6)  acting  as  principal, 
agent  or  broker  for  insurance  related  to 
extensions  of  credit,  pursuant  to  § 
225.28(bMllHi)  of  the  Board's 
Regulation  Y;  (7)  acting  as  agent  or 
broker  for  insiuance  dhectly  related  to 
an  extension  of  credit  as  would  be  sold 
by  a  finance  company,  pursuant  to  § 
225.28(b)(ii)  of  the  Board's  Regidation 
Y;  (8)  issuing  and  selling  money  orders, 
savings  bonds,  and  traveler's  checks, 
pursuant  to  §  225.28(b)(13)  of  the 
Board's  Regulation  Y.  Notificant  also 
proposes  to  engage  in  (1)  check  cashing 
services;  (2)  accepting  bill  payments;  (3) 
accepting  or  disbursing  change  in 
exchange  for  currency  in  a  different 
denomination;  and  (4)  transmitting  or 
wiring  money  on  a  worldwide  basis.  See 
Midland  Bank,  PLC.  76  Fed.  Res.  Bull. 
860  (1990);  and  Norwest  Cmporation,  81 
Fed.  Res.  Bull.  974  (1995)  and  81  Fed. 
Res.  Bull  1130(1995). 

In  addition,  the  Notificant  proposes  to 
engage,  either  alone  or  as  an  incident  to 
other  activities,  in  the  following  new 
nonbanking  activities  that  the  Board 
previously  has  not  determined  are 
closely  related  to  banking  under  section 
4(c)(8)  of  die  BHC  Act  (1)  selling  bus 
passes,  transit  tokens,  prepaid  phone 
cards,  event  and  attraction  tickets, 
prepaid  cellular  phone  time  and  other 
similar  forms  of  alternate  media  of 


value;  (2)  selling  postage  stamps  and 
postage-paid  envelopes;  (3)  providing 
mailboxes  and  related  services;  (4) 
providing  notary  public  services;  (5) 
providing  vehicle  registration  services 
and  selling,  distributing  and  renewing 
license  plates  and  license  tags  for  motor 
vehicles;  (6)  providing  photocopying 
and  facsimile  transmission  services;  and 
(7)  entering  into  arrangements  with 
automobile  clubs  to  promote 
membership  in  and  services  of  such 
clubs.  These  activities  will  be 
conducted  woridwride. 

Section  4(c)(8)  of  the  Bank  Holding 
Company  Act  provides  that  a  bank 
holding  company  may,  with  Board 
approval,  engage  in  any  activity  that  the 
Board,  after  due  notice  and  opportunity 
for  heering.  has  determined  (by  order  or 
regulation)  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident  thereto. 
A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  batiks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialiaed  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  dte  activity  has  a 
reasonable  or  dose  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  794,  806  (1984). 

m  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  this  issues 
presented  by  the  notice  and  does  not 
represent  a  determination  by  the  Board 
that  the  prof>o8al  meets,  or  is  likely  to 
meet,  the  standards  of  the  BHC  Act  Any 
comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Wariiington, 
D.C.  20551.  not  later  than  December  5, 
1997.  Any  request  for  a  hearing  on  this 
notice  must,  as  required  by  section 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 


&ct  that  are  in  dispute,  summarizing  the 
evidence  that  woiild  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  notice  may  be  inspected  at  the 
office  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  7, 1997. 
lasalftr  |.  Joknaan, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-29910  Filed  11-13-97;  8:45  am] 
■UJMO  COOS  atw-ot-f 


FEDERAL  RESERVE  SYSTEM 

Dockat  Na  R-09e9 

roncy  vmsmsm  on  faymsms  oysiaiii 
Risk;  Modiflcalion  to  tha  Tims  Cradtts 
ars  Kuawu  lo  raoarai  naaarvo 
Accounts  for  Chacks  Drasm  on  Local 
Fsdsral  Rsaarva  Banks  for  Ihirpoaaa  of 
Msaaurtng  O^fliglit  OvardraRa 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Policy  Statement 

summary:  The  Board  has  modified  the 
daylight  overdraft  measurement  rules  to 
accommodate  an  earlier  afternoon 
presentment  deadline  for  checks  drawn 
on  local  Federal  Reserve  Banks. 
EFFECTIVE  OATE:  November  14, 1997. 
FOR  FURTHER  MFORMATIOMOOHrACT: 
M3rriam  Payne,  Senior  Finandal 
Services  Analyst  (202/452-3219),  or     ■* 
Stacy  Panigay ,  Financial  Services 
Analyst  (202/452-2934),  Division  of 
Reserve  Bank  Operations  and  Payment 
Systems:  for  the  hearing  impaired  oidy. 
Telecommunications  Device  for  the 
Deaf.  Diane  lenkins  (202/452-3544). 

SUPPtaefTARY  MFORMATKN*: 

Background 

When  the  Board  modified  the 
Payments  System  Risk  Reduction 
policies  in  1992  (57  FR  47093,  October 
14, 1992),  it  adopted  a  set  of  "posting 
rules"  which  comprise  a  schedule  for 
the  intraday  timing  of  debits  and  credits 
to  institutions'  Federal  Reserve  accounts 
for  different  types  of  payments.  With  the 
implementation  of  these  rules  along 
vrith  the  imposition  of  fees  for  daylight 
ovwdiafts.  the  Eloerd  was  interested  in 
inducing  behavioral  changes  to  control 
risk  and  increase  efficiency  in  the 
payments  system.  Under  tne  daylight 
overdraft  measurement  rules  that 
became  effective  on  October  14, 1993, 
depository  institutions  that  deposit  in 
separately  sorted  cash  letters  Checks 
Drawn  on  Local  Federal  Reserve  Banks 
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(i.e..  Federal  Funds  checks),  U.S. 
Treasury  Checks,  Postal  Money  Orders, 
and  U.S.  Savings  Bonds  Deposited 
under  the  £Z-Clear  Program  by  4  p.m. 
ET  receive  credit  for  these  items  at  5 
p.m.  ET. 

Analjrsis  of  Federal  Funds  Checks 
Presentment  Deadline 

The  Board  believes  that  establishing  a 
consistent  presentment  deadline  for 
Federal  Funds  checks  in  all  Federal 
Reserve  districts  will  help  reduce  the 
routine  use  of  Federal  Funds  checks.' 
Federal  Funds  checks  are  an 
inappropriate  means  of  providing 
regular  access  to  an  institution's  Federal 
Reserve  account  and  their  routine  use  is 
contrary  to  the  Federal  Reserve's 
strategy  of  promoting  efficient  and 
effective  methods  of  payment  In  almost 
all  cases  where  Federal  Funds  checks 
are  used  as  the  payment  instrument,  the 
transaction  could  have  been  made 
through  a  more  secure  and  efficient 
method,  such  as  a  funds  transfer 
network.  To  discourage  the  use  of 
Federal  Funds  checks  and  encourage 
depository  institutions'  use  of  more 
efficient  means  of  payment,  a  3  p.m. 
local  time  presentment  deadline  for 
Federal  Fimds  checks  will  be 
implemented. 

Pelicy  Statement  on  Payments  System 
Kisk 

The  Federal  Reserve  Board  has 
adopted  the  following  changes  to  the 
"Federal  Reserve  System  Pohcy 
Statemant  on  Payments  System  Risk," 
under  the  heading  "I.  Federal  Reserve 
Policy": 

Modified  Procadnree  far  Measuring 
Dayligiit  Ovenlrafts 

Post  at  5.-00  p.m.  Eastern  Time: 

•  Treasury  checks,  postal  money 
orders,  and  EZ-Clear  Savings  Bond 
redemptions  in  separately  sorted 
deposits.  These  items  must  be  deposited 
by  4:00  p.m.  Eastern  Time. 

•  Local  Federal  Reserve  Bank  checks. 
These  itmns  must  be  presented  before 
3:00  p.m.  Eastern  Time. 

•  Krocessed  manual  letters  of  credit 
■f/-  Same-day  ACH  transactions.  These 
transactions  include  ACH  return  items, 
dieck  truncation  items,  and  flexible 
settlement  items. 


'  Fadorml  Fund«  chack*  an  dralU  drawn  by  • 
dopoaitory  iiutitution  igunst  its  accouni  at  • 
F«(Wal  Roaarve  Bank.  Thaaa  funds  repraaeot 
immadiataiy  available  funds  whan  prasaotad  iar 
paymant.  and  thus,  when  usad,  the  chacks  ara  moat 
often  uaad  to  tattle  tame-day  tacuhties 
transactioos.  inlarbank  trans/art,  international 
tranaactions.  real  aetata  transactions,  payments  to 
state  and  local  governments.  Federal  Resarva  Bank 
tranaactions  and  for  other  situation*  whaca  a  bank 
check  is  laquirad  for  legal  i 


Post  after  the  close  of  Fedwire  funds 
transfer  system: 

+/-  All  other  non-Fedwire 
transactions.  These  transactions  include 
the  following:  local  Federal  Reserve 
Bank  checks  presented  after  3:00  p.m. 
Eastern  Time  but  before  3:00  p.m.  local 
time;  noncash  collection;  credits  for 
U.S.  Treasury  and  government  agency 
definitive  sectuity  interest  and 
redemption  pajrments  if  the  coupons  or 
securities  are  received  on  or  after  the 
maturity  date;  Treasury  Tax  and  Locm 
(TTakL)  calls;  subscriptions  for  SLGS; 
currency  and  coin  shipments;  small- 
dollar  credit  adjustments;  all  debit 
adjustments;  and  small-doilar  check 
collections.  Discount  window  loans  and 
repayments  are  normally  posted  after 
the  close  of  Fedwire  as  well;  however, 
in  unusual  circumstances  a  discount 
window  loan  may  be  posted  earlier  in 
the  day  writh  repayment  24  hours  later, 
or  a  loan  may  be  repaid  before  it  would 
otherwise  become  due. 

Bf  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  November 
7,  1997. 

JenaifBr  J.  lokawia, 
Daputy  SecnUny  of  the  Board. 
(PR  Doc.  97-29062  Filed  11-1»^7;  a:45  aaij 


FEDERAL  RESERVE  SYSTEM 
Sunshtna  Act  Mwtlng 

AGENCY  HOUMNQ  THE  MEEniQ:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  DATE:  Appnodmately  10:45 
ajn.,  Wednestiay,  November  19, 1997, 
following  a  ret»ss  at  the  conclusion  of 
the  open  meeting. 
PIACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  and  C 
Streets,  N.W..  Washington.  D.C  20551. 
STAIUS:  Qosed. 

MATTEIV  TO  BE  OONSBERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
Sjrstem  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PEmON  FOf^HORE  MRMMATION: 
Joseph  R.  Coyne.  Assistant  to  the  Board; 
202-452-3204. 


ITKM:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 


contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  12, 1997. 
ImniCnr  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-30108  Filed  ll-12-«7;  10:40 
am) 

■aUNQ  OOK  t>10-0«-# 


FEDERAL  RESERVE  SYSTEil 
Sunshina  Act  MeefUng 

AGENCY  HOUXNG  THE  MSTMG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 


;  AND  DATE:  10:00  a.m.,  Wednesday. 
November  19, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C  20551. 

STATUS:  Open. 

MATTENS  TO  BE  CONSOERED: 
Discussion  Agenda: 

1.  Proposed  199»-1999  Federal 
Reserve  Board  budget 

2.  Proposed  199S-1999  budget  for  the 
Office  of  Inspector  General. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Nate  This  iDMting  will  be  TwotdMi  ior  tha 
benefit  of  those  unable  to  attand.  Cassettes 
will  be  available  for  listening  in  the  Btiaid's 
Fraedom  of  InfbrmatiotrOffice,  and  oopieB 
aaay  be  ordsrad  (at  SB  pet  cassette  by  calling 
202-452-3664  or  by  wrtting  to:  PrsedoB  of 
inibnnation  Offitx,  Board  of  Govemors  of  the 
Federal  Reserve  System,  Wasliington.  DXl 
20SS1. 

OONTACT  PEDSON  FOR  MORE  BffOfMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPt-EMEWTARY  WTORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting:  or  you 
may  contact  the  Board's  Web  site  at 
http://www.bog.frb.fed.us  for  an 
electronic  announcement  (The  Web  sHa 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  November  12, 1B97. 

Janaifcr  ].  Jobmom, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-30109  Filed  11-12- 
97;  10:40  am] 

iSXSIQ  COM  Mio-et-r 
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GENERAL  ACCOUNTING  OFFICE 

Advisory  CouncH  on  OovwiwiMnt 
AudWng  Sisndwds;  NoMes  of  MsoHng 


The  Advisfny  Council  on  Government 
Auditing  Standards  will  meet  on 
Monday.  Novonber  24, 1997,  from  9KX) 
a.m..to  5.-00  p.in.,  and  Tuesday, 
November  25, 1907.  from  8:30  ajn.  to 
3:00  p.m..  in  room  7C13  of  the  General 
Accounting  Office  buildhog.  441  G  St, 
NW..  Washington.  D.C 

The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
Govenunent  Auditing  Standards.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Council 
discussions  and  reviews  are  open  to  the 
public. 

For  further  information  contact 
Marda  Buchanan,  Assistant  Director, 
Govenunent  Auditing  Standards,  AIMD, 
(202) 512-«321. 

Dated:  November  7, 1967. 
Marda  1.  Backaaaa. 
Assiatant  Director. 
(FR  Doc.  97-29611  Filed  11-13-67;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Csnisfs  for 
Pfsvsntton 


Contiol  snd 


Platelet  mhibitors 

Artificial  skin  gnfis 

Stanotactic  radiosuigecy 

Cardiomyostimnlator 

Peicutaiiaous  vascular  puncture  cloeara 

Amniofusion 

InjactioD  or  infosion  of  thrombolytic  tffBA 

Addenda 

Agaada  items  are  sidifect  to  change  as 
priorities  dictate. 

Gonaiet  PeraonforAdditiottal  btfonnatkm: 
Amy  L.  Bhun.  30iy43»-70S0  axL  164 
(diagnosis),  or  Amy  Gmbw  410/786-1542 
(procedurss),  NCHS,  CDC,  Praaidantial 
BuildiBg,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782. 

Dated:  November  7, 1997. 


Nsttonsl  Canter  for  Hsoltli  StsUslics 
(NCHS).  Date  Policy  snd  Stendsrds 
Steff;  MssUnQ 

Name:  ICD-9-CM  Coordination  and 
Maintenance  (CftM)  Committee  meetiBg. 

rimes  and  Dates:  9  a.ni.-5  p.m.  December 
4, 1997;  9  a.m.-5  p.m.  December  5, 1967. 

Place:  The  Health  Care  Financing 
Administration,  Auditorium,  7500  Security 
Boulevard,  Baltimore,  Maryland. 

Status:  Open  to  the  public  In  the  interest 
of  security,  non-government  employees  must 
show  a  photo  LD.,  and  sign-in  to  gain 
entrance  to  the  building. 

Purpose:  The  ICD-9-CM  Coordination  and 
Maintenance  Committee  virill  hold  its  final 
meeting  of  the  1997  cycle  on  Thursday, 
December  4  (Vol.  3  (Procedures)),  and  Friday, 
December  5  (Volumes  1  and  2  (Diagnosis)). 
The  C&M  meeting  is  a'public  forum  for  the 
presentation  of  proposed  modifications  to  the 
International  Classification  of  Diseases, 
Ninth-Revision,  Clinical  Modification. 

Mattsra  To  Be  Discussed:  Agenda  items 
will  include: 
Injiuy  aftercare  status 
Palliative  care 
Ostomy  complications 
LateeffocUofCVA 
Diabetes 

Group  B  strep  carrier  status 
Complications  of  artificial  skin  replacement 
Update  on  ICD-10  Procedure  Coding  System 


)afaiCl 

ActJi^  Dfrector,  Monogenerrt  Analysis  and 
Services  Office.  Centers  fto' Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  67-29969  Filed  11-13-67;  8:45  am) 


4NS-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Csnters  for 


Control  snd 


Ths  NsUonsi  biwiimlzstion  Piuyisin 
(MP)  of  ttts  Csnters  for  Dissass 
Control  snd  Prsvsntion  (COO;  MssHng 

Mune:  Adolescent  Immunization  Meeting. 

Time  and  Date:  7:30  ajn.-4  pjn.  December 
4  1667 

Place:  ).W.  Marriott  Hotel,  Lenox.  3300 
Lenox  Road,  NB  Atlanta,  Georgia  30326. 
Telephone  404/262-3344,  fax  404/2e2r«803. 

Statur.  The  meeting  is  open  to  the  public 
subject  to  the  availability  of  confisrence  room 
space.  The  meeting  wrill  be  a  round  table 
discussion  with  ptd>lic  and  private  medical 
providera  and  experts  who  deal  with 
adolescent  health  and  immunization  issues. 
Written  comments  will  be  accepted  during 
the  meeting  or  at  the  address  below. 
Attendees  must  provide  and  pay  for  tBeir 
own  travel  expenses. 

Purpose.  The  meeting  will  Ining  together  a 
small  group  of  public  and  private  medical 
experts,  in  adolescent  health  and 
immunization,  to  collaborate  with  the  CDC  in 
developing  adolescent  immunization  disease 
reduction  and  coverage  goals/obyectives. 

Matters  To  Be  IXsaused:  CDC  speaken 
will  present  background  information:  sample 
goals/objectives;  year  2000  and  possible  2010 
Healthy  People  ob)ectives;  and  other 
adolescent  immunization  health  information. 
In  addition,  CDC  speakers  will  describe 
vaccine-preventable  diseases  associated  with 
adolescents  and  estimated  immunization 
coverage  levels. 

Specific  agenda  items  include  adolescent 
immunization  coverage  goals;  coverage 
estimates  for  childhood  and  adolescent 
immtmization;  adolescent  disease  reduction 
goals:  epidemiology  of  vaccine  preventable 
diseases  in  adolescents;  implementation 
perapectives;  HEDIS  3.0  adolescent 
immunization  measures;  and  managed  care 


organization  adolescent  immunization 
polidea. 

Agaoda  itams  are  subject  to  rhanga  aa 
prioritias  dictate; 

Conloct  Person  for  More  Infimnation:  Edith 
Gary,  Health  Servicas  Reseaich  and 
Bvalnation  Branch.  ImmnniaBtion  Services 
Division.  CDC,  NIP,  1600  Oiilon  Road,  NB, 
M/S  B-52,  Atlanta.  Georgia  3033S.  Telaphons 
404/636-6206,  fax  404/639-6615,  agnail 
exglflcdc.gov. 

Dated:  Novenabar  7, 1967* 
JahaC.  BaHikhardt, 

Actmg  i>{iactor,  Mionqgement  AiKi/ysis  and 
Services  C^Jbe,  Csntan  for  Disease  Gontral 
and  Prevention  (CDC). 

[FR  Doc.  67-29670  Piled  11-13-97;  8:45  am) 
■LLSM  0006  4ia»-4S-r 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  snd  Drug  Administrallon 
[DeGltMNo.f7N-04311 

Isliic  Cofp.s  RsoucsUon  of  Product 
Llosnss  for  CooeidMdki.  USP  (BloCox) 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

tUMMAirr-  The  Food  and  Drug 
Administration  (FDA)  is  snnouncing  the 
revocation  of  the  biological  product 
license  issued  to  latric  Corp.,  Tempo, 
AZ,  for  the  manu&cttireof 
Coccidioidin,  USP  (BioCox).  In  a  letter 
to  FDA  dated  May  13, 1997,  latric  Corp. 
voluntarily  requested  revocation  of  its 
product  license  for  Coccidioidin,  USP 
(BioCox).  In  a  letter  dated  June  25, 1997. 
FDA  informed  the  firm  that  its  product 
license  for  Coccidioidin,  USP  (BioCox) 
wras  revo]ced. 

DATES:  The  revocation  of  the  product 
license  became  efiisctive  Jime  25, 1997. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
8UPPLBIIB4TARY  INFORMATION:  FDA  has 
revoked  the  product  license  issued  to 
latric  Corp.,  2330  South  hidustiy  Parii 
Ave.,  Tempo,  AZ  85282,  for  the 
manufocture  of  Coccidioidin,  USP 
(BioCox). 

FDA  inspected  latric  Corp.  on  April  7 
through  11, 1997.  The  inspection  of  the 
focility  reveeled  serious  deviations  from 
apptlaible  Federal  regulations.  The 
inspection  also  included  a  concurrent 
investigation  concerning  die  interstate 
distribution  of  the  product.  The 
deficiencies  noted  included,  but  were 
not  limited  to,  the  following:  (1)  Failure 
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of  each  person  engaged  in  the 
manufocturing,  processing,  packing,  or 
holding  of  a  drug  product  to  have  the 
necessary  education,  training,  and 
experience  to  perform  their  assigned 
functions  §  211.25(a)  (21  CFR  211.25(a)); 
(2)  failure  to  thoroughly  investigate  any 
unexplained  discrepancy  in  drug 
product  production  and  control  records 
or  the  fiailure  of  a  batch  to  meet  any  of 
its  specifications  (21  CFR  211.192);  (3) 
failure  to  establish  separate  or  defined 
areas  or  other  control  systems  for 
manu&cturing  and  processing 
operations  to  prevent  contamination  or 
mixups  (§  211.42(c)  (21  CFR  211.42(c)) 
and  21  CFR  600.11(a));  (4)  failure  to 
establish  and  follow  appropriate  written 
procedures  designed  to  prevent 
microbiological  contamination  of  drug 
products  purporting  to  be  sterile  and  to 
assure  that  such  procedures  include 
validation  of  any  sterilization  processes 
(21  CFR  211.113(b));  (5)  failure  to  report 
adverse  experience  information  (21  CFR 
600.80(c));  (6)  £ailure  to  establish 
laboratory  controls  that  include 
scientifically  sound  and  appropriate 
specifications,  standards,  sampling 
plans,  and  test  procedures  designed  to 
assure  that  components,  drug  product 
containers,  closures,  in-process 
materials,  labeling,  and  drug  products 
conform  to  appropriate  standards  of 
identity,  strength,  quality,  and  purity 
(21  CFR  211.160(b));  (7)  failuiB  to 
provide  adequate  space  for  the  orderiy 
placement  of  equipment  and  materials 
to  prevent  mixups  between  different 
components,  drug  product  containers, 
closures,  labeling,  in-process  materials, 
or  drug  products,  and  to  prevent 
contamination  (§  211.42(b));  (8)  failures 
to  establish  and/or  follow  written 
procedures  for  production  and  process 
controls  designed  to  assure  that  the  drug 
products  have  the  identity,  strength, 
quality,  and  purity  they  purport  or  are 
represented  to  possess  and  to  assure  that 
such  procedures,  including  any 
changes,  are  drafted,  reviewed,  and 
approved  by  the  appropriate 
organizational  units  and  reviewed  and 
approved  by  quality  control  (21  CFR 
211.100);  (9)  failure  to  maintain 
buildings  used  in  the  manufacture, 
processing,  packing,  or  holding  of  a 
drug  product  in  a  good  state  of  repair 
(21  CFR  211.58);  and  (10)  failure  to 
demonstrate  that  adequate  ventilation  is 
provided  (21  CFR  211.46(a)). 

Based  on  the  results  of  FDA's 
inspection  and  investigation,  FDA 
determined  that  the  finn's  Coccidioidin, 
USP  (BioCox)  was  adulterated  within 
the  meaning  of  section  501(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  351(b))  and  in 


violation  of  section  351(a)  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C  262(a)).  These  products  were  also 
misbranded  within  the  meaning  of 
section  502(a)  of  the  act  (21  U.S.C. 
3S2(a)). 

FDA  concluded  that  the  nature  of  the 
deficiencies  noted  at  latric  Corp.  were 
the  direct  consequence  of  a  disregard  for 
the  applicable  regulations  and  standards 
in  the  license  application.  These 
deficiencies  also  demonstrated 
management's  failure  to  exercise  control 
over  the  establishment  in  all  matters 
relating  to  compliance  and  to  ensure 
that  personnel  are  adequately  trained 
and  supervised  and  have  a  thorough 
understanding  of  the  procedures  that 
they  perform,  as  required  by  §  211.25. 
FDA  determined  that  these  deficiencies 
constitute  a  danger  to  the  public  health 
that  warranted  suspension  under 
§  601.5(b)  (21  CFR  601.5(b))  and  21  CFR 
601.6(a). 

In  a  letter  to  the  firm  dated  April  25, 
1997,  FDA  suspended  the  establishment 
license  (U.S.  License  No.  0416)  and 
product  license  for  Coccidioidin,  USP 
(BioCox),  In  a  letter  dated  May  13, 1997, 
latric  Corp.  requested  voluntary 
revocation  of  its  product  license  for  the 
manufacture  of  Coccidioidin.  USP 
(BioCox). 

FDA  has  placed  copies  of  the  letters 
relevant  to  the  license  revocation  on  file 
under  the  docket  number  found  in 
brackets  in  the  heading  of  thia 
document  with  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  These  dociunents  are  available 
for  public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Accordingly,  under  §  601.5(a),  section 
351  of  the  PHS  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68),  the  product  license  issued  to 
latric  Corp.  for  the  manufacture  of 
Coccidioidin,  USP  (BioCox)  was 
revoked,  effective  June  25.  1997. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelegation  at  21  CFR  5.67(c}. 

Dated:  October  31, 1997. 
Mark  Elengold, 

Acting  Deputy  Director,  Center  for  Biologies 

Evaluation  and  Research. 

IFR  Doc.  97-30028  Filed  11-13-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0463] 

HoalthTronlcs,  Inc.;  Pramarkol 
Approval  of  UthotronTM  Uthotrtpsy 
System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  HealthTronics,  Inc.,  Marietta,  GA,  for 
premarket  approval,  under  the  Federal 
Food,  I>rug,  and  Cosmetic  Act  (the  act), 
of  the  LithoTronTM  Lithotripsy  System. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  July  21, 1997,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  15. 1997. 

AOOflESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effiectiveness  data  and  petitions  for 
administrative  review,  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Russell  P.  Pagano,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-2194. 

SUPPt^MBfTARY  INFORMATION:  On  May 
16, 1997,  HealthTronic,  Inc.,  Marietta, 
GA  30060,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  LithoTron""^  Lithotripsy  System. 
The  device  is  an  extracorporeal 
Shockwave  lithotripter  and  is  indicated 
for  use  in  patients  with  renal  and  upper 
ureteral  calculi  between  4  and  20 
millimeters  in  size. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  the  act  (21 
U.S.C.  360e(c)(2))  as  amended  by  the 
Safe  Medical  Devices  Act  of  1990,  this 
premarket  approval  was  not  referred  to 
the  Gastroenterology  and  Urology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  for  review  and 
reconunendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  July  21, 1997,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
firom  the  Deputy  Director  of  Clinical  and 
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Review  Policy  of  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

C^portimity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
p>er8on  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  admkiistrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
shoMong  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  15, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h).  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


Dated:  October  17, 1997. 

JoMph  A.  Lavitt, 

Deputy  Dinctor  for  Regulations  Policy.  Cento- 
for  Devices  and  Radiological  Health. 

[FR  Doc.  97-30029  Filed  11-13-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockMNa97M-e45q 

NeuroControt,  Corp.;  Pramarlwt 
Approval  of  Freshand  System 

« 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  NeuroControl,  Corp.,  Qeveland.  OH. 
for  premarket  approval,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  of  the  Freehand  System  .  After 
reviewing  the  recommendation  of  the 
Neurological  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  August  15, 1997,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  15, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safs^  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  im.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Levering  G.  Keely,  Center  for  Devices 
and  Radiological  Healtii  (HFZ-450), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8517. 

SUPPLEMENTARY  INFORMATION:  On  June 
17, 1996,  NeuroControl  Corp., 
Cleveland,  OH  44106,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  tiie  Freehand  System  .  The 
system  includes:  Implantable  receiver- 
stimulator  Model  202-1 ,  implantable 
epimysial  electrode  set  Model  203-1, 
surgical  electrode  positioning  kit  Model 
207-1.  patient  external  system  Model 
204-1.  and  programming  system  Model 
209-1.  The  system  is  an  upper  extremity 
neuroprosthesis  and  is  intended  to 
improve  a  patient's  ability  to  grasp, 
hold,  and  release  objects.  The  system  is 
indicated  for  use  in  patients  who:  (1) 
Are  tetraplegic  due  to  C5  or  C6  spinal 
cord  injury  (ASIA  Classification),  (2) 


have  adequate  functional  range  of 
motion  of  the  upper  extremity,  (3)  have 
intact  lower  motor  neuron  iimervation 
of  the  forearm  and  hand  musciilature, 
and  (4)  are  skeletally  mature. 

On  September  25, 1996,  the 
Neurological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  August  15, 1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
efbctiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  vritii  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  thU 
document  « 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  V.SX1 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request    ~ 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  admkiistrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  15,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
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This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  16. 1997. 
JoMph  A.  Levitt 

Deputy  Director  for  Regalatioiu  Policy.  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  97-30030  Filed  11-13-97;  8:45  am) 
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DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admimstrallon 

Psychopharmacologic  Drugs  Advtoory 
CommmM;  NotiM  of  MMttng 

AOBICY:  Food  and  £te\ig  Administration. 

HHS. 

ACnoN:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Nawe  of  Committee-. 
Ptychopharmacologic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  4, 1997,  8:30  a.m  to 
5  p.m. 

Location:  Holiday  Inn.  Versailles 
Ballrooms  I  and  II.  8120  Wisconsin 
Ave..  Bethesda,  MD. 

Contact  Person:  Rhonda  W.  Stover,  or 
Robinette  Taylor,  Center  for  Drug 
Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area),  code  12544. 
Please  call  the  Infonnation  Line  for  up- 
to-date  information  on  this  meeting. 


Agenda:  On  December  4,  1997,  the 
committee  will  hear  presentations  from 
the  Institute  of  Medicine  on  the 
maii^ed  product  Halcion®  (triazolam. 
Pharmacia  and  Up)ohn  Co.). 

Ptoceduie:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  oommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  1, 1997.  Oral 
presentations  from  the  public  will  be 
schedtded  between  approximately  8:30 
a.m.  and  9:30  ajn.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desirbig  to  m«ke  formal  oral 
presentations  should  notify  the  contact 
person  before  December  1. 1997.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  apfmndmate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  Nofvamber  10. 1997. 
Michael  A.  FriadauB, 
Deputy  Conunitaionerfor  OperationM. 
(FR  Doa  97-30034  Filed  11-13-07: 8^«5  am] 
I  oooc  4iss-ei.# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Administration 

Agency  Information  CoNsctlon 
Activttiss:  Submission  for  0MB 
fWvlawf;  Commsnt  Rsquest 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
OfBce  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 


The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  199S: 

Proposed  Project:  The  Heahh 
Education  Assistance  Loan  (HEALJ 

Prugniuv  Application  Foam — 0915- 
0038 — Extension.  No  Change.  The 
Health  Education  Assistance  Loan 
(HEAL)  program  provides  federally- 
insured  loans  to  students  in  schools  of 
allopathic  medicine,  osteopathic 
medicine,  dentistry,  veterinary 
medicine,  optometry,  podiatric 
medicine,  pharmacy,  public  health, 
allied  health,  or  chiropractic,  and 
graduate  students  in  heelth 
administration  or  clinical  psjrchology. 
Eligible  lenders,  such  as  banks,  savings 
and  loan  associations,  credit  tmions. 
pension  funds.  State  agenciea,  HEAL 
schools,  and  insurance  companies, 
make  HEAL  loens  which  an  insured  by 
the  Federal  Government  against  loss  due 
to  borrowers'  death,  disability, 
bankruptcy,  and  default  Thf  basic 
purpose  of  the  progiam  is  to  assure  the 
availability  of  fonds  fat  loans  to  eligible 
students  who  need  to  borrow  money  to 
pay  for  their  educational  costs. 

The  HEAL  program  is  being  phased 
out  and  no  new  loans  will  be  made  after 
Septembw  30, 1998,  imless 
reauthorization  is  enacted.  We  are, 
however,  requesting  a  3-year  extension 
of  the  OMB  approval  of  the  HEAL 
Application  Form  HRSA-7Q0  because 
lenden  will  continue  to  use  this  form 
for  consolidation  loans  through  fiscal 
year  (FY)  2000.  Students  use  the 
application  to  apply  for  HEAL  loans 
(through  FY  1998)  and  consolidation  of 
loans,  schools  use  the  application  to 
determine  a  student's  eUgibility  and 
maitiniiifn  approval  amount  of  each  loan 
(through  FY  1998  only),  and  lenders  use 
the  application  to  determine  student 
eligibility  and  the  amount  of  the 
installment  or  disbursement  to  be  given 
to  the  borrower,  and  to  process 
consolidation  loans. 

The  estimate  of  burden  for  the 
application  form  for  FY  1998  is  as 
follows: 


Type  of  respondent 

•* 

Number  of 
respondents 

Responses 

per 
reapiNHJent 

Total 
number  of 
responses 

Burden  per 
response 
(mmutes) 

ToW 

burden 

hours 

Appficanls  

Sctioote  , 

8,230 
190 

11 

1 

41 

748 

8,230 
7.730 
8.230 

2S 
32 
36 

3.429 
4.123 

Lendets  ............_».»...„ — — «.....»_„_ — - — _.......»...... 

4.801 

Total  :; 

8.431 



24.190 



12.353 

The  estimate  of  burden  for  the  application  form  for  FY  1999  and  2000  (for  consolidation  loaits  only)  is  as  follows: 
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Type  of  respondent 

Number  of 
respondents 

Responses 

per 
respondent 

Total 
number  of 
responses 

Burden  per 
response 
(mmutes) 

Totri 
burden 
hours 

Applicants 

lenders 

600 

11 

1 
45 

500 
500 

25 
35 

208 

292 

Total _ „...„ 

5t1 



1,000 



500 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  salt  within  30  days  of  this  notice  to: 
Laura  Oliven,  Hmnan  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  Room  10235,  Wariungton.  DC 
20503. 

Dated:  November  7, 1997. 

JaBB  M.  HanisoB, 

Acting  Director.  Division  of  Policy  Beviem 
and  Coordination. 

(FR  Doc.  97-30027  Filed  11-13-47;  8^45  am] 

BUMS  OOOC  41SS-tS-r 


DEPARTMENT  OF  HEALTH  MD 
HUMAN  SERVICE 


Ths  HsaMh 


NottcsefaCoopsiaUwAgrssmsnt 
wNh  Ihs  Afflorlcan  PubNe  HsMlh 


The  Health  Resources  and  Services 
Adndnistration's  <HRSA)  HIV/AIDS 
Bureau  announces  dwt  it  will  award  a 
sole  source  cooperative  agreemmt  to  the 
American  Publk:  Health  Association 
(APHA). 

The  purpose  of  this  cooperative 
agreement  is  to  assist,  coll^ratively 
with  APHA,  in  the  development  and 
dissemination  of  resource  "*«*iwi<tlf 
rriating  to  the  care  and  treatment  of 
individiials  with  HIV/AIDS  and  the 
prevention  of  the  HiM^f^^  ■mnnp 
individuals  who  are  at  risk.  In  addition, 
this  agreement  will  assist  with  die 
training  of  health  profiassianals  in  the 
care,  traatment,  and  prevention  of  HIV/ 
AIDS.  Specifically,  these  activities  will 
hiclude,  but  not  be  limited  to, 
identifying  areas  where  best  practice 
standards  need  to  be  investigated  and 
developed;  identifying  and  developing 
science  expertise  in  areas  agreed  to  by 
HRSA  as  critical  to  the  appropriate 
delivery  of  HIV/ AIDS  care;  using  that 
expertise  to  develop  best  practices;  and 
disseminating  to  the  pid>lic  health 
commimity  information  on  best 
practices. 

HRSA  will  provide  consultation, 
faiclnding  adininistrative  and  t«»rhn<r»l 
assistance  as  needed,  for  the  execution 


and  evaluation  of  all  aspects  of  this 
cooperative  agreement  HRSA  may  also 
participate  and/or  collaborate  with  the 
AmA  in  any  workshops  or  symposia  to 
exchange  ctirrent  information,  opinions. 
and  research  finHing«  during  this 
agreement 

The  goal  of  HRSA  in  entering  into  this 
cooperative  agreement  is  to  strangthm 
effective  HIV/ AIDS  traatment  programs 
at  all  levels,  throughout  the  United 
States  and  its  territories;  to  prevmt  HIV 
transmission  and  efiisct.  nmintain 
measure,  and  evaluate  behavioral 
change  among  individuals  whose 
Jbehavior  places  them  at  risk  of  HIV 
infection;  to  reduce  risks  of  further 
transmission  and  to  maintain  the  health 
of  asymptomatic  clients;  and  to  increase 
collalx>ration.  support  and  technical 
competence  among  agencies, 
oiganizatioiu,  groups,  and 
constituendea. 

Anthoriztng  Legislatkni 

This  cooperative  agreement  is 
authorized  imder  Section  2092  of  the 
Public  Health  Service  Act 

Background 

Assistance  will  be  provided  to  the 
American  Public  Health  Association.  No 
other  applicatfons  are  solicited.  The 
HIV/AIDS  Bureau  is  conunitted  to 
providing  program  expertise  throu^iout 
die  nation  to  ensure  that  the  providers 
of  HIV/AIDS  services  to  undersenred 
and  vulnerable  populations  deliver 
appropriate  and  quality  care.  Hie 
Biireau  believes  that  APHA  is  uniquely 
qualified  to  woric  with  HRSA  to  meet 
mis  goal  for  the  folloviriAg  reasons: 

1.  APHA  has  more  than  50,000 
manibeis  nad  ■fflH«»«y  from  50 
occiqMtions  of  pidilic  health,  infjlmting 
medicine,  social  work,  nurdag.  health 
education,  epidemiology,  and  program 
evaluation.  It  represents  all  rfiaripH|Miy 
and  raecialities  of  public  health.  R 
stimulates  and  coordinates  the 
development  of  the  scientific  basis  (m 
the  Association's  professional  and 
public  health  policy  programs.  The 
development  of  a  public  heelth  HIV/ 
AIDS  science  and  service  delivery 
-assistance  program  with  APHA 
autonmtically  coven  all  relevant 
disciplines  and  specialities  needed  fw 
this  effort  Because  of  the  rapidly 


changing  field  of  HIV/AIDS  service 
delivery,  it  is  impossible  to  predict 
which  expOTtise  will  be  needed  of  the  50 
public  health  occupations. 

2.  The  mission  of  this  organization  is 
to  "prevmt  disease  and  promote  health" 
throughout  the  United  States  making 
APHA  a  natfonal  leader.  APHA  has  a 
history  of  providing  science  expertise  to 
develop  best  practices  for  the  delivery  of 
public  health  pn^rams.  including  HIV/ 
AIDS  services.  Currentiy,  it  provides 
professional  education  and  services  for 
its  memben  in  a  variety  of  areas.  The 
APHA  has  valuable  experience  with 
issues  important  to  the  delivery  of  HIV/ 
AIDS  care — health  care  in  jails  and 
prisons,  outreach  to  underserved 
groups,  women's  health,  and  primary 
healdi  care  delivery  in  community 
settings.  This  experience  eiubles  the 
APHA  to  contribute  signfficantiy  to  this 
effort  AmA  can  idmtify  arses  needing 
best  practices,  idmitify  ejqwrts  in  these 
areas,  and  assion  individiul  experts  and 
groups  to  develop  best  practices. 

3.  APHA  has  establislMd  relationships 
with  the  major  associations  that 
r^resent  single  public  health 
disciplines,  such  as  the  American 
Medical  Association,  and  associations 
that  represent  health  profession  schools, 
such  as  the  Assodatfon  of  Schools  of 
Public  Health.  It  can  use  these  ties  to 
further  identify  needed  experts  in  the 
mV/AIDS  service  field. 

Approximately  $100,000  is  available 
in  fiscal  year  1997  for  the  first  year  of 
a  3-3rear  project  period  for  this 
cooperative  agreement  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfectory 
prograss  and  the  availability  of  funds. 

Wlian  To  Obtain  AddidoBal 


Uyaa  are  interested  in  obtaining 
additional  information  regarding  thi« 
project  contact  Mr.  William  Aspden, 
HP// AIDS  Bureeu,  HRSA.  5600  Fishen 
Lane,  Room  7-05,  Rockville,  Maryland 
20857  or  telephone  (301)  443-1993. 

Oatad:  November  7. 1997. 
OaadaBariPaz. 
Acting  Adntini^ratm: 

[FR  Doc.  97-30026  Filed  ll-l>-97: 8:45  aaa] 
0001 4ias-is-r 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Podwl  Na  FR-42e3-N-«41 

Notice  of  Proposed  Information 
Coilsctioa  for  Public  Commsnt 

AOeiCY:  OfBce  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACnON:  Notice. 


r:  The  proposed  information 
collection  requirement  described  below 
*vill  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  January  13, 
1997 

AOORESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
Control  Number  and  should  be  sent  to: 
Josie  D.  Harrison,  Reports  Liaison 
Officer,  Fair  Housing  and  Equal 
Opportunity,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
S.W.  Room  5124,  Washington.  IX 
20410-5000. 

FOR  FURTHER  MFORMATKM  CONTACT:  Sara 
K.  Pratt,  (202)  7Da-0836,  extension  221 
(this  is  not  a  toll-free  nimiber)  for  copies 
of  the  proposed  forms  and  other 
available  doounents. 
SUPPIEMENTARY  INFORMATION:  The 
Department  will  submit  the  {iroposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35,  as  mended). 

Tne  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 

firoposed  collection  of  information  is: 
1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practiv.al  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including  ■ 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing 
Discrimination  Information  Form 


(Revision  of  the  Housing  Discrimination 
Complaint  Form.  HUD-903  (English): 
HUD  903- A,  (Spanish). 

OMB  Control  Number:  2529-0011. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Department  will  use  the  Housing 
Discrimination  Information  Form  for  the 
collection  of  information  from  person(s) 
who  wish  to  file  a  housing 
discrimination  complaint.  The  form 
contains  information  necessary  for  HUD 
to  make  an  initial  determination 
regarding  HUD's  jurisdiction  under  the 
Fair  Housing  Act.  SubsequenUy  such 
date  is  used  for  notifjring  person(s) 
against  whom  a  complaint  is  filed  as 
required  by  Section  810  [42  U.S.C.  3610} 
of  the  Fair  Housing  Act:  and  Part  103, 
Subpart  B,  of  the  implementing 
regidations,  24  CFR  Part  14  et  al., 
Implementation  of  the  Fair  Housing 
Amendments  Act  of  1988;  Final  Rule. 
The  revised  form  is  user-friendly; 
enhances  the  quality  and  clarity  of 
information  collected;  reduces  the  time 
to  complete  it — from  one  hour  to  20 
minutes — and  makes  the  public  aware 
of  their  fair  housing  rights.  The  form 
will  be  distributed  nationwide,  as  a 
printed,  postage-paid  Qyer  in  English 
and  Spanish.  Further,  once  the  form  is 
approved,  it  will  be  downloaded  onto 
the  Internet  for  intrieval  by 
complainants. 

Agency  form  numbers,  if  applicable: 
Form  HUD-903. 1 

Members  of  affected  public: 
Individuals,  households,  or  other 
entities  who  wish  to  file  a  complaint  of 
housing  discrimination  under  the  Fair 
Housing  Act 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  an  annual  basis, 
10,750  complainants.  1  response  per 
complainant  requiring  20  minutes  per 
response  =  3583  hours  of  response. 

Status  of  the  proposed  information 
collection:  Revision  of  a  currenUy 
approved  information  collection. 

Aathority:  Section  3506  of  tbe  Paperwork 
Reduction  Act  of  1995,  U.S.C  Chapter  35,  as 
amended. 

Dated:  November  6. 1997. 
Susan  M.  Forward, 

General  Deputy  Assistant  Secretary  for  Pair 

Housing  and  Bqual  Opportunity. 

[FR  Doc.  97-29961  Filed  11-13-97;  8:45  am] 

IHXMOCOOC  4t1«>l»-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4196-N-OS) 

Submission  for  OMB  Rsvtavr 
Comment  Rsqusst 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 


r:  The  proposed  Information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
15,  1997. 

ADDRESSES:  Interested  persons  are  ' 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FtiRTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  T***  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  70&-2374.  This  is  not  a 
toll-fr«e  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMBfTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  infoanation,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Oiapter  35). 

The  Notice  lists  the  foUowing 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  die 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequentiy  information  submissions  mtHI 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
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nimabers  of  an  agency  official  familiar 
with  the  proi)osal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Authority:  Section  3507  of  the  Paperworic 
Reduction  Act  of  1995, 44  U.S.C  35,  as  ' 
amended. 

Dated:  November  4. 1997. 
David  S.  Criaty,     ' 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

NoCioe  of  Submisaion  of  Propoaed 
Infinnnation  Collection  to  OMB 

Proposal:  Public/Private  Partnerships 
for  Mixed-Finance  Development  for 
Public  Housing  Units,  (FR-4ig6). 


Inlormatiwi  CoWecttons 


Office:  Public  and  Indian  Housing. 
OMB  Approval  Number  2577-0033 
Description  of  the  Need  for  the 
Information  and  its  Propa«ed  use:  The 
forms  will  provide  the  Department  with 
sufficient  information  to  determine 
relative  funding  priorities  for  localities, 
PHA  eligibility  to  participate  in  the 
program,  and  whether  project  proposals 
meet  the  program  requirements.  PHAs 
must  also  provide  information  that  must 
be  met  by  the  partnership  before  HUD 
will  approve  a  proposal  for  mixed- 
finance  development 


Fonn  Number:  HUEV-52483A, 
52651A,  52485,  51971-1,  51971-11,  and 
52482. 

Respondents:  State,  Local,  or  Tribal 
Government  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission: 
Recordkeeping  and  Annually. 
Reporting  Burden: 


Number  of  re- 


Frsquencyof 
response 


Hoursper 


Burden 
hours 


Recordkeeping 


334 
36 

20 


13 
48 

64 


4.635 
1,680 
1,280 


Total  Estimated  Burden  Hours:  7,595. 

Status:  Reinstatement,  with  changes. 

Contact:  William  Flood/David  Sowell, 
HUD  (202)  708-0282;  Joseph  F.  Lackey, 
Jr..  OMB,  (202)  395-7316. 

Dated:  November  4, 1997. 
(FR  Doc.  97-29960  Filed  11-13-97;  8:45  am] 
■UJNQ  OOOE  ttia-ei-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Poctot  Wa  FR  4238  N  291 


I  Property  Suilabis  as  f^adlMM 
To  Assist  the  HomolMs 


:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitatrility  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  nujnbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLBCNTARY  SFORMATKM:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 


reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  13, 1088  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Admiiustrution,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  thi« 
Notice  according  to  the  following 
categories:  Siutable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  die 
three  suitable  categories  have  been 
reviewed  by  the  laindholding  agencies, 
and  each  agency  has  transmittal  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  Cacilities  to 
assist  the  homeless. 

Properties  listed  as  siutable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
form  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (3010)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 


instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  readra  is  encouraged  to 
refer  to  the  interim  rule  governing  thu 
program,  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequentiy  accepted  as  excess  by 
GSA,  be  made  avail^le  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  for  suitable/unavailable. 

For  properties  listed  as  suiteble/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  shoidd 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  thi« 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  die  date  of 

f)ublication  in  the  Federal  Ragieter,  the 
andholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
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Notice  (i.0.,  acreage,  floor  plan,  existing 
sanitary  fiacilities,  exact  street  addrasa), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  COE:  Mr.  Robert 
Swieconek,  Army  Corps  of  Engineers, 
Management  &  Pulaski  Building,  Room 
4224,  20  Massachusetts  Avenue,  NW, 
Washington.  DC  20314-1000;  (202)  7«1- 
1749: 

Tiansportation:  Mr.  Philip 
Rockmaker,  Acting  Principal,  Space 
Management,  SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  7th 
Street,  SW,  Room  2310,  Washington.  DC 
20590;  (202)  366-1803;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  OfBce 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
2059;  Navy:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division.  Naval  Facilities 
Engineering  Command,  Code  241A.  200 
Stovall  Street,  Alexandria.  VA  22332- 
2300;  (703)  325-7342;  (These  are  not 
toll-free  numbers). 

Etated:  November  6. 1997. 


Frwl  KanMB,  )r.. 

Deputy  Assistant  Secntary  for  Economic 

Development. 

TTTLB  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  11/14^7 

SoitabWATaiUUe  PropectiM 

Buildings  (by  State) 

CalifomU 

3  Bldgs.  La  Mesa  Village 

Naval  Support  Activity 

•39,40.  117 

Monterey  CA  93943- 

Landholding  Agency:  Navy 

Property  Number  779740030 

Status:  .pxcess 

Comment:  3906  sq.  tL,  needs  rehab,  pieaence 

of  asbestos/lead  paint,  most  recent  use — 

housing 
9  Bldgs.  La  Mesa  VUlage 
Naval  Support  Activity 
•31,  33,  35,  36,  41, 116. 118. 121, 122 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number.  779740031 
Status:  Excess 
Comment:  7109  sq.  ft.,  needs  reh^,  presence 

of  asbestos/lead  paint,  most  tecant  use — 

housing 
5  Bldgs.  La  Mesa  Village 
Naval  Support  Activity 
•32.  38,  42, 119,  123 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
*  Property  Number  779740032 
Status:  Excess 
Comment:  4392  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent 

housing 
12  Bldgs.  La  Mesa  Village 


Naval  Support  Activity 

•24-25,  45-48.  54-55,  57, 59, 113-114 

Monterey  CA  93943- 

Landholding  Agency:  Navy 

Property  Ntunber.  779740033 

Status;  Excess 

Comment:  4257  sq.  fL,  needs  rehah.  psesence 
of  asbestos/lead  paint,  most  recent  use- 
housing 

BIdg.  2«  La  Mesa  Village 

Naval  Support  Activity 

Monterey  CA  93943- 

Landholding  Agency:  Navy 

Property  Number  779740034 

Status:  Excess 

Comment:  1276  sq.  ft,  needs  rebab,  presence 
of  asbestos/lead  paint,  most  recant  uae^ 
housing 

23  Bldgs.  La  Mesa  Village 

Naval  Support  Activity 

1-5.  27-30,  50-53,  8^-85, 124-125, 129-132, 

136 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Navy:  779740035 
Status:  Excess 
Comment:  4482  sq.  ft,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

housing 
9  Bldgs.  La  Mesa  Village 
Naval  Support  Activity 
•137.  142-149 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779740036 
Status:  Excess 
Comment:  4482  sq.  ft,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recant  use — 

housing 
Bldg.  115  La  Mesa  Village 
Naval  Support  Activity 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779740037 
Status:  Excess 
Comment:  6000  sq.  ft,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — carport 

Bldg.  120  La  Mesa  Village 
Naval  Support  Activity 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number.  779740038 
SUtus:  Excess 

Comment:  5200  sq.  ft,  needs  rehab,  presence 
of  lead  paint,  most  recent  use — housing 

Bldg.  23  U  Mesa  Village 

Naval  Support  Activity 

Monterey  CA  93943- 

Landholding  Agency:  Navy 

Property  Number  779740039 

Status:  Excess 

Comment:  2800  sq.  ft,  needs  rehab,  presence 

of  lead  (>aint.  most  recent  use — carport 
Bldg.  34  La  Mesa  Vill^e 
Naval  Support  Activity 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779740040 
Status:  Excess 
Comment:  8600  sq.  ft.,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — carport 
Bldg.  37  La  Mesa  Village 
Naval  Support  Activity 
Monterey  CA  93943- 


Landholding  Agency:  Navy 

Property  Ntimber  779740041 

Status:  Excess 

Comment  5200  sq.  ft,  needs  rehab,  presence 

of  lead  paint  most  recant  us»— carport 
Bldg.  44  La  Mesa  ViUage 
Naval  Support  Activity 
Montney  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779740042 
Status:  Excess 
Comment  2400  sq.  ft.,  needs  rahab,  preseace 

of  lead  paint,  most  recant  use— carport 
Bldg.  49  La  Mesa  Village 
Naval  Support  Activity 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Number  779740043 
Status:  Excess 
Comment:  7685  sq.  ft,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

carport 
Bldg.  56  La  Mesa  ViUage 
Naval  Support  Activity 
Monterey  CA  93943- 
Landholding  Agency:  Navy 
Property  Niunber  779740044 
Status:  Excess 
Conunent:  2400  sq.  ft,  needs  rehab,  presence 

of  lead  paint,  most  recent  use — carport 

Missouri 

Meteorological  Observatory 

323  Farm  Road 

Monett  Co:  Berry  MO  65708-9351 

Landholding  Agency:  GSA 

Property  Number  549740006 

Status:  Surplus 

Comment:  2230  sq.  ft.,  most  recent  use — 

weather  service  ofBce,  presence  uf  asbestos 
GSA  Number  7-C-MO-0639 

Nebraska 

Forecast  OfBce 

11404  N  72nd  Street 

Omaha  Co:  Douglas  NE  58102- 

Landholding  Agency:  GSA 

Property  Number  549740005 

Status:  Surplus 

Comment:  4755  sq.  ft.,  most  recent  use — 

weather  service  office,  presence  of  asbestos 
GSA  Number  7-C-NE-0522 

Texas 

Bldg.  115 

Fort  Crockett/43rd  St.  Housing 

Galveston  Co:  Galveston  TX  77553- 

Landholding  Agency:  GSA 

Property  Number  879630001 

Status:  Surplus 

Comment:  500  sq.  ft.,  most  recent  use-garage, 

historic  properties 
GSA  Number  7-U-TX-0549G.  H.  I 

Bldg.  114 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630002 
Status:  Surplus 

Comment:  3150  sq.  ft.  per  floor,  2-story,  most 
recent  use—  residence,  historic  properties 
GSA  Number  7-U-TX-0549G,  H.  I 

Bldg.  113 

Fort  Crockett/43rd  St.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
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Property  Number  879630003 
Status:  Surplus 

Comment:  200  sq.  ft,  most  recent  use- 
garage,  historic  properties 
GSA  Number  7-U-TX-0549G,  H.  I 
Bldg.  112 

Fort  Crockett/43rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630004 
Status:  Surpliu 

Comment:  2880  sq.  ft  per  floor,  2-8tory,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-l>-TX-0549G.  H.  I 
Bldg.  Ill 

Fort  Crockett/43nl  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630005 
Status:  Surplus 

Comment  2880  sq.  ft  per  floor,  2-story,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0S49G.  H.  I 
Bldg.  110 

Fort  Crockstt/43nl  St  Housing 
Gahrecton  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630006 
Status:  Surplus 
Comment:  500  sq.  ft.  most  recent  use^ 

garage,  historic  properties 
GSA  Number  7-IJU-TX-0549G,  H.  I 
Bldg.  109 

Port  Crockatt/43rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630007 
Status:  Surplus 

Comment  2880  sq.  ft  per  floor.  2-story,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G,  H.  I 
Bldg.  428 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  GSA 
Property  Number  879630009 
Status:  Surplus 
Comment  2700  sq.  ft.  most  recent  use— 

warahouse/offioe.  historic  properties 
GSA  Number  7-U-TX-0549G,  H.  I 
Bldg.  433 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
L«ndholding  Agency:  GSA 
Property  Number  879630010 
Status:  Surplus 

Comment  1832  sq.  ft.  per  floor.  2-stoiy,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G.  H,  I 
Bldg.  439  * 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholing  Agency:  GSA 
Property  Number  879630011 
Status:  Surplus 

Comment:  1632  sq.  ft  per  floor,  2-story,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G.  H.  I 
Bldg.  440 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Ijindholing  Agency:  GSA 
Property  Number  879630012 
>  Status:  Surplus 


Comment:  1632  sq.  ft.  per  floor,  2-8tory,  most 

recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G.  H.  I 
Bldg.  441 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholing  Agency:  GSA 
Property  Number  879630013 
Status:  Surplus 
Comment:  1632  sq.  fl.  per  floor,  2-8tory,  most 

recent  use— residential,  historic  properties 
GSA  Number  7-U-TX-0549G.  H,  I 
Bldg.  442 

Fort  Crockett/53rd  St  Housing 
Galveston  Co:  Galvestcm  TX  77553- 
Landholing  Agency:  GSA 
Property  Number  879630014 
Status:  Surplus 
Commnit  1632  sq.  ft  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G,  H,  I 
Bldg.  106 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
I.«nrfhn»infl  Ageucy:  GSA 
Property  Number  879630015 
Status:  SurpluT 
Comment:  2000  sq.  ft  per  floor,  2-story,  most 

recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G,  H,  I 
Bldg.  105 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
LandhoUng  Agency:  GSA 
Property  Number  879630016 
Status:  Surplus 
Comment:  1634  sq.  tL  per  floor.  2-story,  most 

recent  use— residential,  histcric  properties 
GSA  Number  7-U-TX-0549G.  H,  I 
Bldg.  104 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
l.»nH>if>»ng  Agency:  GSA 
Property  Number:  879630017 
Status:  Surplus 

Comment  1634  sq.  ft  par  floor,  2-story,  most 
recent  tise — residential,  historic  properties 
GSA  Number  7-U-TX-0549G,  H.  I 
Bldg.  103 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholing  Agency:  GSA 
Property  Number  879630018 
Status:  Surplus 

Comment:  1634  sq.  ft  p«  floor,  2-story,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G.  H.  1 
Bldg.  102 

Fort  Crockett/Seawall  Blvd.  Housing 
Galveston  Co:  Galveston  TX  77553- 
LandhoUng  Agency:  GSA 
Property  Number  879630019 
Status:  Surplus 

Comment:  1634  sq.  ft  per  floor,  2-story,  most 
recent  use — residential,  historic  properties 
GSA  Number  7-U-TX-0549G,  H.  I 

Virginia 

Bldg.  2069 

Naval  Amphibious  Base  Little  Grade 
Norfolk  VA  23521-2616 
Landholding  Agency:  Navy 
Property  Number  779740064 
Status:  Excess 


Comment:  5000  sq.  ft,  most  recent  \ 

storage,  off-site  use  only 
Hoiuing 

RL  637— Gwynnville  Road 
Gwynn  Island  Co:  Mathews  VA  23066- 
Landholding  Agency:  GSA 
Property  Number  879120082 
Status:  Excess 

Comment:  929  sq.  ft,  one  sUny  residence 
GSA  Number  4-U-OB-461 

Land  (by  State) 
Colorado 

Erie  Substation 

Hwy87 

Co:  Weld  GO 

Landholding  Agency:  GSA 

Property  Number  549740002 

Status:  Excess 

Comment:  2.75  acres,  most  recent  use— 

elecrtical  substation,  (transmission  lines). 
Nebraska 

Radar  Site 

Hwy92 

Gandy  Co:  Logan  NE  69163- 

Landholding  Agency:  GSA 

Property  Number  549740007 

Status:  Surplus 

Comment  .52  acres 

GSA  Number  7-C-NE-0523 

South  Dakota 

Old  Oahe  Lock  &  Dam 

Lake  Oahe  Pro|ect 

Ft  Pierre  Co:  Stanley  SD  57501- 

Landholding  Agency:  GSA 

Property  Number  549740004 

Status:  Excess 

Comment:  1.91  acres,  most  recent  use — old 

railroad  grade,  subject  to  existing 

easements 
GSA  Number  7-O-SD-0520 
Wyoming 

Pavillion  Substation 
Wind  River  Meridian 
Co:  Fremont  WY 
Landholding  Agency:  GSA 
Property  Number  549740003 
Status:  Excess 

Comment  0.11  acre  tract  most  recent 
powerline  substation 

Unsuitable  Propeftin 

Buildings  (by  State)  ' 

California 

Bldg.  80 

Naval  Weapons  Sution,  Concord 

ConcOTd  CA  94520-5100 

Landholding  Agency:  Navy 

Property  Number  779740011 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  95 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Numbo:  779740012 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  175 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
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Landholding  Agency:  Navy 
Property  Number:  779740013 
Statui:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  179 

Naval  Weapons  Station,  Concrad 

Concord  CA  94520-5100 

Landholding  Agency:  Navy 

Property  Number  779740014 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  180 

Naval  Weapons  Station,  Concord 

Concord  CA  94520-5100 

Landholding  Agency:  Navy 

Property  Number.  779740015    . 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  197 

Naval  Weapons  Station,  Concord 

Concord  CA  94520-5100 

Landholding  Agency:  Navy 

Property  Numbon  779740016 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  ABA 

Naval  WeapcDS  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number.  779740017 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  A26 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740018 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  A30 

Naval  Weapons  Station,  Concord 

Concord  CA  94520-5100 

Landholding  Agency:  Navy 

Property  Number.  779740019 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Seciued  Area 
Bldg.  E102 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740020 
Status:  Excess 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material  Secured  Area 

Bldg.  E104 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740021 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 

Bldg.  El  11 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740022 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 


Bldg.  1A9 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740023 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area 

Bldg.  1A29 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740024 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  materials  Secured  Area 

Bldg.  1A30 

Naval  Weapons  Station,  Concord 

Concord  CA  94  5  20-5 1 00 

Landholding  Agency:  Navy 

Property  Number  779740025 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  1A35 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100        ^ 
Landholding  Agency:  Navy 
Property  Number  779740028 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area 

Bldg.  1A41 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740027 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area 

Bldg.  1A44 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy  ~  ^ 

Property  Number  779740028 
Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material  Secured  Area 

Bldg.  1A47 

Naval  Weapons  Station,  Concord 
Concord  CA  94520-5100 
Landholding  Agency:  Navy 
Property  Number  779740029 
Status:  Excess 

Reason:  Within  20OO  ft  of  flammable  or 
explosive  material  Secured  Area 

Bldgs.  27,  30,  33,  36 

Naval  Command,  Control  ft  Ocean  Surv. 

Center 
San  Diego  CA 
Landholding  Agency:  Navy 
Property  Number:  779740045 
Status:  Excess 
Reason:  Within  2000  h.  of  flammable  or 

explosive  material  Secured  Area 

Connecticut 

Hezekiah  S.  Ramsdell  Farm 

West  Thompson  Lake 

North  Grosvenordale  Co:  Windham  CT 

06255-9801 
Landholding  Agency:  COE 
Property  Number  319740001 
Status:  Unutilized 
Reason:  Floodway  Extensive  deterioration 


Michigan 

Quarters  B 
U.S.  Coast  Guard 
Marquette  MI  49855- 
Landholding  Agency:  DOT 
Property  Number:  879740001 
Status:  Unutilized 
Reason:  Secured  Area 

Missouri 

South  Coast  Guard  Base 

Iron  Street 

St  Louu  MO  63111-2536 

Landholding  Agency:  GSA 

Property  Number  549740010 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Floodway  Extensive 

deterioration 
GSA  Number  7-U-MO-0576-B 

North  Carolina 

Bldg.  TC-614 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number:  779740046 

Status:  Unutiliied 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  TT-38 

Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Navy 

Property  Number  779740047 

Status:  Unutilized 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  156 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740048 

Status:  Excess 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  183 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779740049 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deteriontian 

Bldg.  925 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740050 

Status:  Excess 

Reason:  Secured  Area  Extensive  deterioratioii 

Bldg.  926 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740051 

Status:  Excess 

Reason:  Secured  Area  Extensive  dsterioratian 

Bldg.  938 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779740052 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deterioration 

Bldg.  954 

Marine  Corp»  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
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Property  Number  779740053 

Status:  Excess 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  1021 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740054 

Status:  Excess 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  1098 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740055 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deterioration 

Bldg.  1655 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740056 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deterioration 

Bldg.  1738 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740057 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deterioration 

Bldg.  1989 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740058 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deteriontloh 

Bldg.  3172 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740059 

Statiu:  Excess 

Reason:  Secured  Area  Extensive  deterioration 

Bldg.  3178 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number  779740060 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deterioration 

Bldg.  4260 

Marine  Corps  Air  Station 

Havelock  Co:  Craven  NC  28533 

Landholding  Agency:  Navy 

Property  Number  779740061 

Status:  Excess 

Reason:  Secured  Area  Exteiuive  deterioration 

Pennsylvania 

Bldg.  022 

Naval  Inventory  Control  Point 

Mechanicsburg  PA  17055-0788 

Landholding  Agency:  Navy 

Property  Number  779740062 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  913 

Naval  Inventory  Control  Point 

Mechanicsburg  PA  17055-0788 

Landholding  Agency:  Navy 

Property  Number  779740063 

Status:  Unutilized 

Reason:  Exteiuive  deterioration 


Virginia 

Bldg.  2081 

Naval  Amphibious  Base  Little  Creek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779740065 

Status:  Excess 

Reason:  Exteiuive  deterioration 

Bldg.  3138 

Naval  Amphibious  Base  Little  Cxaek 

Norfolk  VA  23521-2616 

Landholding  Agency:  Navy 

Property  Number  779740066 

Status:  Excess 

Reason:  Extensive  deterioration 

Land  (by  State) 

South  Carolina 

1156  sq.  ft  site 

89  ft  91  Broad  Street 

Charleston  SC 

Landholding  Agency:  GSA 

Property  Number  549740009 

Status:  Excess 

Reason:  Other  Secured  Area 

Comment:  landlocked 

GSA  Number  4-G-SC-S92 

Wyoming 

Cody  Industrial  Ana 

Cody  Co:  Park  WY  82414- 

Landholding  Agency:  GSA 

Property  Number  549740008 

Status:  Excess 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material 
GSA  Number  7-I-WY-0539 

(FR  Doc.  97-29856  Filed  11-13-97;  8:45  am) 

BttJJNQ  COM  4>1»4t-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WlkUito  SmvIm 
Receipt  of  Applications  for  Psnntt 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 

PRT-836274 

Applicant:  Lance  K.  Parks,  Billings.  MX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
doTcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-833085 

Applicant:  Wayne  Clark,  Aurora,  CO. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 


maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publicatioa. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  C3^  18). 

PRT-836264 

Applicant:  Richard  N.  Biewar.  St  Clair,  ML 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-himted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories.  Canada  for  personal  use. 
PRT  835829 
Applicant:  Curtis  H.  Springer,  Uitiana,  OR 

The  applicant  requests  a  permit  to 
import  a  polar  beer  [Ursus  maritimus) 
sport-hunted  from  the  South  Beaufort 
Sea  polar  bear  population,  Northwest 
Territories,  CwnnHn  for  personal  use. 
PRT-836256 
Applicant:  Charles  Chappell,  Gibaonia. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hunted  from  the  Lancaster  Sound 
polar  bear  population,  Northwest 
Territories,  Canada  for  personal  use. 
PRT-836255 
Applicant:  Robert  Chappell,  CHey,  PA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport-hiuted  from  the  Lancaster  Sound 
polar  bear  population.  Northwest 
Territories,  Canada  for  personal  use. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 
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Dated:  November  7, 1997. 
Mary  Ellen  Amtower, 

Acting  Chief,  Branch  ofPennits,  Ofpce  of 
Management  Authority. 
[FR  Doc.  97-29918  Filed  ll-13-»7;  8:45  am) 
MUMG  OOOC  4)10-»-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  ot  an  Application  From  the 
County  of  San  Oiego,  CaWomia,  for  an 
incidantal  Taiia  Parmit 

AOaCV:  Pish  and  Wildlife  Sendee. 

Interior. 

ACTION:  Notice. 


Supervisor,  at  the  above  Carlsbad 
address;  telephone  (760)  431-9440. 

SUPPL£MB«TAI«Y  MFORMATIONt 

Availability  of  Docmnents 

Persons  wishing  to  obtain  copies  of 
the  documents  or  additional  background 
material  should  contact  the  County  of 
San  Diego,  Department  of  Planning  and 
Land  Use,  5201  Ruffin  Road,  Suite  B, 
Mail  Station  0650,  San  Diego,  California 
92123;  telephone  (619)  260-6316. 
Dociunents  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  (6  a.m.  to  12  p.m. 
and  1  p.m.  to  5  p.m.),  Monday  through 
Friday,  at  the  above  County  office  and 
at  the  Carlsbad  Fish  and  Wildlife  Office 
(see  AD0NES8ES). 


r:  The  County  of  San  Diego, 
California  (County),  has  applied  to  the 
Fish  and  Wildlife  Service  for  a  50-year 
permit  pursuant  to  section  10(aKl)(B)  of 
the  Endangered  Species  Act  (Act)  to 
incidentally  take  up  to  85  species.  Take 
would  occur  in  conjuhction  with  urban 
growth  within  the  southern  coastal 
portion  of  the  County.  The  application 
includes  the  County  of  San  Diego 
Subaiea  Plan  (Subarea  Plan)  and  an 
Implementing  Agreement,  both  of  which 
were  prepared  in  accordance  with  the 
regional  Multiple  Species  Conservation 
Program  (MSCP).  The  Subarea  Plan 
would  provide  for  the  inddmital  take  of 
species  listed  under  the  Act  and  those 
that  may  be  listed  in  the  future.  The 
County's  plaruiing  area  includes 
approximately  252,132  acres  of 
unincorporated  land.  The  Subarea  Plan 
addresses  85  sensitive  plant  and  animal 
species  and  their  habitats,  and  creates  a 
process  for  the  issuance  of  {permits  and 
other  authorizations  under  the  Federal 
and  California  Endangered  Species  Acts, 
and  the  California  Natural  Community 
Conservation  Planning  Act.  The 
County's  Subarea  Plan  and 
Implementing  Agreement  are  available 
for  public  review  and  comment  The 
Service  specifically  requests  comment 
on  the  appropriateness  of  the  "No 
Surprises"  assurances  contained  in 
section  9  of  the  Implementing 
Agreement. 

DATES:  Written  comments  on  the  permit 
application  should  be  received  on  or 
before  December  15,  1997. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor,  Carlsbad  Fish  and  Wildlife 
Office,  2730  Loker  Avenue  West. 
Carlsbad,  California  92008.  Written 
comments  may  be  sent  by  facsimile  to 
(760) 431-9618. 

RM  FURTHER  MFORMATION  CONTACT:  Ms. 
Sherry  Barrett,  Assistant  Field 


Background 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  the  take  of 
wildlife  species  listed  as  threatened  or 
endangered  is  prohibited.  The  term 
"take"  means  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  attempting  to  engage  in  any 
such  conduct.  Harm  is  further  defined 
to  include  significant  habitat 
modification  or  degradation  that  results 
in  death  or  ln)uiy  to  listed  species  by 
significandy  impairing  essential 
behavior  patterns,  including  breeding, 
feeding,  or  sheltering.  Under  limited 
circumstances,  the  Service  may  issue 
permits  to  take  listed  wildlife  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
The  taking  prohibitions  of  the  Act  do 
not  apply  to  listed  plants  on  private 
lands  unless  such  take  is  in  violation  of 
trespass  law  or  would  violate  State  law. 
Regulations  governing  permits  for 
endangered  and  threatened  species  are 
in  50  CFR  17.22  and  17.32.  Under 
section  10(a)(1)(B)  of  the  Act,  Uie 
Service  may  issue  incidental  take 
permits  for  listed  species  with  an 
approved  conservation  plan.  Among 
other  criteria,  issuance  of  such  permits 
must  not  jeopardize  the  continued 
existence  of  listed  plant  and  animal 
species. 

The  MSCP  Plan  is  a  regional  habitat 
conservation  plan  that  includes  12  local 
jurisdictions.  Each  jurisdiction  is 
expected  to  apply  for  incidental  take 
permits  in  conjunction  with  finalization 
of  a  subarea  plan  that  is  consistent  with 
the  regional  MSCP  Plan.  The  cities  of 
San  Diego  and  Poway  finalized  their 
subarea  plans  and  received  take 
authorizations  imder  the  MSCP  on  ^ily 
18.  1997.  and  July  19, 1996, 
respectively.  The  City  of  La  Mesa  has 
submitted  an  application,  subarea  plan, 
environmental  assessment,  and 


implementing  agreement  for  which  a  30- 
day  public  review  period  was 
annotmced  in  the  Federal  Regiatar  on 
October  31,  1997  (62  FR  58976).  The 
County  of  San  Diego  submitted  an 
application  with  its  Subarea  Plan  and 
Implementing  Agreement  on  November 
6, 1997. 

The  regional  MSCP  Plan  covers  an 
approximately  900-flquara-mile  area 
(580,000  acres)  in  southwestern  San 
Diego  County.  Under  the  MSCP  Plan, 
approximately  171,917  acres  of  vacant 
land,  including  167,667  acres  of  wildlife 
habitat,  will  be  preserved  and  managed 
within  a  designated  area  referred  to  as 
the  Multiple  Habitat  Planning  Area. 

Nearly  half  of  the  MSCP  planning  area 
is  within  the  County  of  San  Di^o 
Subarea.  Approximately  73  percent 
(184.248  acres)  of  the  Coun^  Subarea 
provides  habitat  for  native  plants  and 
wildlife,  whereas  the  remaining  27 
percent  is  disturbed,  developed,  or 
agricultural  land.  Of  the  existing  habitat 
in  the  County  Subarea.  approximately 
55  percent  (101,268  acres)  is  expected  to 
be  preserved  imder  the  Subaree  Plan,  in 
a  manner  consistent  with  the  regional 
MSCP  Plan. 

The  Subarea  Plan  is  divided  into  three 
segments:  the  Lake  Hodges  segment,  the 
Southern  segment,  and  the  Metro- 
Lakeside-Jamul  segment  The  Lake 
Hodges  and  Southern  segments  include 
projects  where  development  and 
preserve  boundaries  have  been 
determined  and  delineated  in  the 
Subarea  Plan.  Several  major  and  minor 
amendment  areas  have  been  designated 
in  these  segments.  Take  for  species 
within  these  amendment  areas  would 
only  be  authorized  after  they  have 
become  part  of  the  Subarea  Plan  through 
the  appropriate  amendment  process. 
The  Metro-Lakeside-Jamul  segment  is 
composed  of  lands  where  preserve 
boundaries  will  be  determined  in  the 
future  based  upon  standards,  goals,  and 
criteria  described  in  the  Subarea  Plan 
and  in  the  County's  Biological 
Mitigation  Ordinance. 

Environmental  Documentation 

To  ensure  compliance  with  the 
National  Environmental  Policy  Act  and 
the  California  Environmental  Policy 
Act,  in  January.  1997,  the  Service  (lead 
Federal  Agency)  and  the  City  of  San 
Diego  (lead  local  agency)  completed  a 
final  Environmental  Impact  Report/ 
Statement  on  the  MSCP  Plan  and  draft 
subarea  plans.  This  culminated  a  2-year 
period  during  which  the  Service 
complied  with  scoping  and  public 
notice  requirements,  providing 
extensive  opportunity  for  public 
conunent  on  the  MSCP  Flan,  draft 
subarea  plans,  template  implementing 
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agreements,  and  the  draft 
Environmental  Impact  Report/Statement 
(60  FR  12246,  60  FR  25734,  60  FR 
32990,  61  FR  45983,  61  FR  54675, 62  FR 
14938).  No  further  environmental 
documentation  is  necessary  for  the 
County  Subarea  Plan  because  it  has  not 
changed  significantly  since  finalization 
of  the  Environmental  Impact  Report/ 
Statement 

Five  project  alternatives  were 
analyzed  in  the  final  Environmental 
Impact  Report/Statement:  (1)  proposed 
project  alternative  (approve  and 
implement  the  MSCP  Plan  that  would 
establish  a  ixeserve  within  the  Midti- 
Habitat  Planning  Area;  (2)  no  pn^ect/no 
action  altfflnative;  (3)  coastal  sage  scrub 
alternative;  (4)  biologically  preferred 
alternative;  and  (5)  public  lands 
altnnative.  Each  altemative  was 
evaluated  for  its  potential  to  result  in 
significant  adverse  environmental 
impacts  and  the  adequacy  or 
inadequacy  of  the  proposed  measures  to 
avoid,  minimize,  and  substantially 
reduce  and  mitigate  such  negative 
effects. 

The  preferred  alternative  analyzed  by 
the  Sendee  was  approval  of  the  MSCP 
Plan  and  issuance  of  incidental  take 
permits  with  the  mitigating, 
minimizing,  .and  monitoring  measures 
outlined  in  the  proposed  project 
alternative.  The  underiying  gidal  of  the 
preferred  altemative  is  to  implement 
ecos)rstem-based  conservation  measures 
aimed  at  the  protection  of  multiple 
vegetation  types  on  a  regional  sole, 
wMle  accommodating  compatible 
development  The  MSCP  plan  is 
expected  to  residt  in  the 
implementation  of  a  comprehensive 
preserve  strategy  for  coastal  sage  scrub 
and  related  vegetation  types  in  the 
planning  area,  that  is  exiMcted  to 
provide  long-term  benefits  to  the  85 
covered  species  and  their  habitats. 

The  Service  will  evaluate  the  permit 
application  from  the  County  of  San 
Diego,  assodatad  documents,  and 
comments  sulmdtted  theieon  to 
detennine  whether  die  application 
meets  tlw  requirements  of  the  Act  A 
final  decision  on  permit  issuance  will 
be  made  no  sooner  than  30  days  from 
the  date  of  this  notice. 

Anttwrity 

This  notice  is  provided  pursuant  to 
section  10(c)  of  die  Endangered  Species 
Act  of  1973,  as  amended,  and  Service 
regulaticms  for  implementing  the 
National  Environmental  Policy  Act  (40 
CFR  1506.6).  All  comments  received 
will  become  part  of  the  public  record 
and  may  be  released. 


Dated:  November  6. 1997. 

John  H.  Doeliel. 

Acting  Regional  Director,  Region  1 ,  Portland. 
Oregon. 

(FR  Doc.  97-29967  Filed  11-13-97;  8:45  am] 

BIUJNQ  CODE  4310-S5-P 


DEPARTMENT  OF  TYIE  INTERIOR 

Bureau  of  Indian  Affaire 

Tribal  Uquof  Ordinanca  for  the  Kaibab 
Band  of  Paiuta  Indiana  of  ttw  Kaibab 
Indian  Raaarvalioo  of  Arizona 

AOBICY:  Bureau  of  Indian  A&irs, 

Interior. 

ACTXM:  Notice. 

SUMMARY:  This  Notice  is  published  id 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953  ,  67  Stat  586. 
18  U.S.C  S 1161. 1  certify  diat 
Ordinance  No.  15,  Tribal  Liquor 
Ordinance  for  the  Kaibab  Buid  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation  of  Arizona,  was  didy 
adopted  and  certified  by  the  Kaibab 
Paiute  Tribal  Council  on  October  5. 
1996.  The  Ordinance  provides  for  the 
regulation  of  the  sale,  possession  and 
constimption  of  Uquor  in  the  area  of  the 
Kaibab  Indian  Reservation,  under  the 
jurisdiction  of  the  Kaibab  Band  of  Paiute 
Indians,  and  is  in  conformity  with  the 
laws  of  the  State  of  Arizona. 
DATES:  This  Ordinance  is  effective 
November  14, 1097. 
RM  RmTMER  SPOIMATIOW  OOWrACT: 
Bettie  Rushing.  Division  of  Trfliel 
Government  Serricaa,  1849  C  Street 
NW,  MS  4603-MIB.  Washington.  D.C 
20240-4001;  telephone  (202)  20»-3463. 
9WPtEMBirUVf  erOHMATlOW:  The  Tribal 
LiquOT  Ordinance  for  the  Kaibab  Band 
of  Paiute  Indians  is  to  read  as  follows: 

TkOal  Uqnor  OnUaaaca  for  tba  Kaibab 
Band  of  PaiolB  ladiaBS  of  tibe  Kaibab 
Indiaa  taaai  i  ■Uusi  of  Ariaona 


Section  1-10-010:  Legishtive  Control 

Federal  law  currenUy  prohtt>its  the 
introduction,  of  liquor  into  Indian 
country  and  exprassly  delegates  to  tribes 
the  decisfon  regarding  when  and  to 
what  extent  Bc^r  transactions  shall  be 
permitted  on  their  reservations.  The 
Kaibab  Band  of  Paiute  Indians  (herdu, 
the  "Tribe")  has  decided  to  opm  certain 
lands  described  below  within  its 
jurisdiction  to  the  possession, 
consumption  and  sale  of  liquor  by 
enacting  this  Ordinance,  which  is 
adopted  pursuant  to  the  Act  of  August 
15. 1953  (Pub.  L.  83-277,  67  Stat  588, 


18  U.S.C  §  1161)  and  shall  serve  as  die 
"Liquor  Ordinance"  referenced  herein. 
The  lands  which  are  open  to  the  sale, 
possession,  and  consumption  of 
alcoholic  beverages  shall  be  only 
commercial  establishments  in  which  the 
Tribe  owns  a  controlling  interest  and 
which  are  located  on  the  Reservation; 
provided  that  any  Tribal  convenience 
store  shall  only  be  open  to  sale  and 
possession,  but  not  consumption,  of 
alcoholic  beverages. 

Section  1-10-020:  Control  Desired 

This  Ordinance  shall  govern  all  liquor 
sales  and  distribution  on  the 
reservation,  will  increase  the  ability  of 
the  Tribe  to  control  reservation  liquor 
distribution  and  possession,  and  will 
provide  an  additional  source  of  revenue 
lor  tribal  oper^ons. 

Section  1-10-030:  Goals  of  Regulation 

Tribal  regulation  of  the  sale, 
possession,  and  consumption  of  liqww 
on  the  reservation  is  necessary  to 
protect  the  health,  security,  and  general 
welfare  of  the  Tribe,  and  to  address 
tribal  concerns  relating  to  alcohol  use 
on  the  reservation.  In  order  to  further 
these  goals  and  to  provide  an  additional 
source  of  governmental  revenue,  the 
Tribe  has  adopted  this  Ordinance, 
which  shall  be  liberally  construed  to 
fulfill  the  purposes  for  which  it  has 
been  adopted.  This  Ordinance  is 
authorizod  by  the  Preamble  and  Article 
VI.  Section  I  (a),  (b),  (c),  (d),  (e).  (h).  (j). 
and  (k)  and  Section  2  (e)  of  the 
Constitution  and  By-lavvs  of  the  Tribe 
which  provide,  among  other  tilings,  that 
the  Tribal  Council  shtdl  have  the  power 
"to  promulgate  ordinances  and 
resolutions  to  promote  and  protect  the 
peace,  health,  education,  safety  and 
welfare  of  the  band,  its  members  and  all 
other  persons  Mrithin  its  jurisdiction. 

Section  1-20-010:  Definitions  of  Words 

As  used  in  This  Ordinance,  the 
following  words  shall  have  the 
following  meanings  unless  the  context 
cleariy  requires  otherwise: 

(a)  Alcohol"  means  that  substance 
known  as  ethyl  alcohol,  bydrated  mdda 
of  ethyl,  or  spirit  of  wine  which  is 
commonly  produced  by  the 
fermentation  or  distillation  of  grain, 
starch,  molasses,  or  sugar,  or  other 
substances  including  all  dilutions  and 
mixtures  of  this  substance. 

(b)  "Alcoholic  Beverage"  is 
synonymous  with  the  term  "liquor"  as 
defined  at  Section  l-20-010(d)  hereot 

(c)  "Beer"  means  any  beverage 
obtained  by  the  fermentation  or  tnfuytf^ 
or  decoctim  of  pure  hops,  or  pure 
extract  of  hops  and  pure  barley  malt  or 
other  wholesome  grain  or  cereal  in 
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water  and  which  contains  not  more  than 
four  percent  of  alcohol  by  volume. 

(d)  "Liquor"  includes  the  four 
varieties  of  liquor  herein  defined 
(alcohol,  spirits,  wine,  and  malt  liquor), 
and  all  fermented,  spirituous,  vinous,  or 
malt  liquor,  or  combinations  thereof, 
and  mixed  liquor,  a  part  of  which  is 
farmented,  spirituous,  vinous,  or  malt 
liquor,  or  otherwise  intoxicating.  Every 
liquid  or  solid  or  semisolid  or  other 
substance,  patented  or  not,  containing 
alcohol,  spirits,  wine  or  malt  hquor.  and 
all  drinks  or  drinkable  liquids  and  all 
preparations  or  mixtiires  capable  of 
human  consumption  and  any  liquid, 
semisolid,  solid,  or  other  substances, 
containing  more  than  one  percent  of 
alcohol  by  weight  shall  be  conclusively 
deemed  to  be  intoxicating. 

(e)  "Malt  Liquor"  means  beer,  strong 
beer,  ale.  stout,  and  porter. 

(f)  "Package"  means  any  container  or 
receptacle  used  for  holding  liquor. 

(g)  "Reservation"  means  all  lands  of 
the  Tribe  described  or  referenced  in  the 
Tribe's  Constitution,  including,  but  not 
limited  to.  any  lands  which  may  in  the 
future  come  within  the  jurisdiction  of 
the  Tribe  by  any  lawful  means. 

(h)  "Sale"  and  "Sell"  mean  exchange, 
barter,  and  traffic:  and  also  include  the 
selling  or  supplying  or  distributing,  by 
any  means  whatsoever,  of  liquor,  or  of 
any  liquid  known  or  described  as  "beer" 
or  by  any  name  whatsoever  commonly 
used  to  describe  "malt  liquor"  or 
"liquor"  or  "wine"  by  any  person  to  any 
person. 

(i)  "Spirits"  means  any  beverage 
which  contains  alcohol  obtained  by 
distillation,  including  wines  exceeding 
seventeen  percent  of  alcohol  by  weight. 

(j)  "Strong  Beer"  means  any  beverage 
obtained  by  the  alcoholic  fermentation 
or  infusion  or  decoction  of  pure  hops, 
or  pure  extract  of  hops  and  pure  barley 
malt  or  other  wholesome  grain  or  cerenl 
in  water,  including  ale.  stout,  and 
porter,  containing  more  than  four 
percent  of  alcohol  by  weight. 

(k)  "This  Ordinance"  means  this 
liquor  code,  which  shall  serve  the  Tribe 
as  the  liquor  ordinance  referenced  at  18 
U.S.C§1161. 

(1)  "Tribe"  means,  and  "Tribal"  refers 
to.  the  Kaibab  Band  of  Paiute  Indians,  a 
federally  recognized  Tribe  of  Native 
American  Indians,  listed  at  53  F.R. 
52829-02  as  the  "Kaibab  Band  of  Paiute 
Indians  of  the  Kaibab  Indian 
Reservation,  Arizona." 

(m)  "Tribal  Council"  shall  mean  the 
duly  elected  Tribal  Council  of  the  Tribe 
which  is  the  governing  body  of  the 
Tribe. 

(n)  "Tribel  Court"  means  the  Tribal 
Courts  of  the  Tribe  as  established 


pursuant  to  the  Constitution  and 
ordinances  of  the  Tribe. 

(o)  "Wine"  means  any  alcoholic 
beverage  obtained  by  fermentation  of 
fruits  (grapes,  berries,  apples,  etc.)  or 
other  agrictdtural  product  containing 
sugar,  to  which  any  saccharine 
substances  may  have  been  added  before, 
during,  or  after  fermentation,  and 
containing  not  more  than  seventeen 
percent  of  alcohol  l^  weight,  including 
sweet  wines  fortiRed  with  wine  spirits, 
such  as  port,  sherry,  muscatel,  and 
angelica,  not  exceeding  seventeen 
percent  of  alcohol  by  weight 

Section  1-30-010:  Authorization 

The  Tribe,  its  members  and  other 
persons,  including,  but  not  limited  to, 
corporations,  partnerships,  associations 
and  natural  persons,  are  hereby 
authorized  to  introduce,  sell,  purchase, 
distribute,  warehouse,  possess  and 
consiune  alcoholic  beverages  within 
certain  areas  of  the  Reservation  aa 
described  in.Section  1-10-010.  in 
accordance  with  the  laws  of  the  State  of 
Arizona  (Including  Arizona  liquor 
licensing  provisions);  provided, 
however,  that  any  person  or  entity, 
other  than  the  Tribis,  which  sells 
alcoholic  beverages  within  the 
reservation  must  first  obtain  a  tribal 
liquor  license  bom  the  Tribel  Council 
and  such  sales  shall  be  subject  to  taxes 
and  license  fees  as  may  be  established 
by  duly  enacted  resolution  of  the  Tribal 
Council. 

Section  1-30-020:  Distribution  of 
Taxes  and  Fees 

All  taxes  and  license  fees  related  to 
the  sale  or  introduction  of  alcoholic 
beverages  on  the  reservation  shall  be 
remitted  to  the  Tribal  Council  through 
the  Tribal  Comptroller,  who  shall  keep 
accurate  records  of  ail  such  receipts, 
and  shall  be  subject  to  distribution  by 
the  Tribal  Council  in  accordance  with 
its  usual  appropriation  procedures  for 
governmental  and  social  services. 

Section  1-30-030:  Tribal  Liquor  License 
Elements 

Tribal  liquor  licenses  shall  authorize 
the  holder  thereof  to  sell  alcoholic 
beverages  at  wholesale  or  at  retail  in 
cans,  bottles  or  any  other  package 
within  a  defined  area;  provided, 
however,  that  a  tribal  liquor  license 
shall  be  valid  only  if  the  holder  thereof 
is  in  compliance  with  the  laws  of  any 
other  jiuisdiction  which  may  have  any 
authority  with  regard  to  liquor  sales  and 
regulation  on  the  reservation. 

Tribal  liquor  licenses  shall  set  forth 
the  location  and  description  of  the 
building  and  premises  for  which  each 
license  is  issued  and  shall  define  the 
area  where  the  holder  of  each  tribal 


liquor  license  may  sell  alcoholic 
bewerages  for  a  period  of  one  year. 

Section  1-40-010:  General 

Notwithstanding  any  other  provision 
of  this  Ordinance,  no  penalty  may  be 
imposed  pursuant  or  related  to  this 
Ordinance  in  contravention  or  in  excess 
of  any  limitation  imposed  by  the  Indian 
Civil  Rights  Act  of  1968.  82  Stat.  77,  25 
U.S.C  §  1301  et  seq.  ("ICRA")  or  other 
applicable  Federal  law. 

Section  1-40-020:  Illegal 
Transportation.  Still,  or  Sale  Without 
Permit 

Any  person  who,  within  the 
reservation  and  without  a  valid  tribal 
liquor  license,  sells  or  offers  for  sale  or 
transport  in  any  manner  any  liquor 
withLa  the  boundaries  of  the  reservation 
in  violation  of  this  Ordinance,  or  who 
operates  or  has  in  his  possession  any 
spirit  distillation  device  or  any 
substance  meant  or  specifically 
concocted  to  be  distilled  into  Uqnor  (not 
including  devices  or  mash  related  to  the 
home  manufacture  of  beer,  strong  beer, 
or  wine  solely  for  the  purpose  of 
personal  consumption  and  not  for  sale), 
shall  be  guilty  of  an  Offense  punishable 
upon  conviction  in  the  Tribal  CourL 

Section  1-40-030:  Illegal  Purchase  of 
Liquor 

Any  person  who  buys  liquor  within 
the  boundaries  of  the  reservation  other 
than  from  an  individual  or  entity 
properly  licensed  pursuant  to  this 
Ordinance  shall  be  giulty  of  an  Ofiense 
punishable  upon  conviction  in  the 
Tribal  Court 

Section  1-40-O40:  Furnishing  Liquor  to 

Minors 

Except  in  the  case  of  liquor  given  or 
administered  to  a  person  by  his 
physician  or  dentist  for  medicinal 
purposes,  no  person  under  the  age  of  21 
years  shall  consume,  acquire  or  have  in 
his  possession  any  alcoholic  beverages 
except  when  such  beverages  are  used  in 
connection  with  religious  services.  No 
person  shall  permit  any  other  person 
under  the  age  of  21  to  consume  liquor 
on  his  premises  or  on  any  premises 
under  his  control  except  in  those 
situations  set  out  in  this  section.  Any 
person  violating  this  section  shall  be 
guilty  of  an  Offense  punishable  upon 
conviction  in  the  Tribal  Court. 

Section  1-40-050:  Sales  of  Liquor  to  a 
Minor 

Any  person  who  shall  sell  any  liquor 
to  any  person  under  the  age  of  21  years 
shall  be  guilty  of  an  Offense  punishable 
upon  conviction  in  the  Tribal  Court  and 
shall  be  further  subject  to  forfeit  any 
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license  issued  pursuant  to  this 
Ordinance:  provided,  however,  that  the 
forfeiting  of  any  license  issued  pursuant 
to  this  Ordinance  may  occur  only  after 
notice  and  a  hearing  according  to  the 
procedures  set  forth  in  Section  1-50- 
020  of  this  Ordinance. 

Section  1-40-060:  Unlawful  Transfer  of 
Identification 

Any  person  who  transfers  in  any 
manner  an  idmtification  of  age  to  a 
minor  for  the  purpose  of  permitting 
such  minor  to  obtain  liquor  shall  be 
guilty  of  an  Offense  punishable  upon 
conviction  in  the  Tribal  Court. 
Corroborative  testimony  of  a  witness 
other  than  the  minor  shall  be  a 
requirement  of  conviction  under  this 
section. 

Section  1-40-070:  Possession  of  False  or 
Altered  Identification 

Any  person  who  attempts  to  purchase 
an  alcoholic  beverage  through  the  use  of 
felse  or  altered  identification  which 
felsely  purports  to  show  the  individual 
to  be  over  the  age  of  21  years  shall  be 
guilty  of  an  Ofiotise  punishable  upon 
conviction  in  the  Tribal  Court 

Section  1-4O-O80:  General  Penalties 

Any  person  guilty  of  a  violation  of 
this  Ordinance  for  which  no  penalty  has 
been  specifically  provided  shall  be 
liable  upon  conviction  for  the  mavimiifii 
penalty  prescribed  in  the  Tribal  Law 
and  Order  Code. 

Section  1-40-090:  identification;  Proof 
of  Minimum  Age 

Where  there  may  be  a  question  of  a 
person's  right  to  purchase  liquor  by 
reeson  of  his/her  age.  such  person  shall 
be  required  to  present  any  one  of  the 
following  officially  issued  cards  of 
identffication  which  shows  his/her 
correct  age  and  bears  his/her  signature 
and  photograph: 

(a)  Liquor  control  authority  card  of 
identification  of  any  state; 

(b)  Driver's  license  of  any  state  or 
"identicard"  issued  by  any  state 
Department  of  Motor  Vehicles; 

(c)  United  States  Active  Duty  Military 
Identification; 

(d)  Passport:  or 

(e)  Identification  or  Enrollment  Card 
issued  by  the  Tribe  or  any  other 
federally-recognized  tribe. 

Section  1-40-100:  Illegal  Items  Declared 
Contraband 

Alcohol  beverages  which  are 
possessed  contrary  to  the  terms  of  this 
Ordinance  are  hereby  declared  to  be 
contraband.  Any  officer  who  shall  make 
an  arrest  under  this  section  shall  seize 
all  contraband  which  he  shall  have  the 


authority  to  seize  consistent  with  the 
Tribe's  Constitution,  the  Tribal  Law  and 
Order  Code,  the  ICRA  and  any  other 
applicable  Federal  law. 

Section  1-40-110:  Non-Indian 
Violations 

Nothing  in  this  Ordinance  shall  be 
construed  to  require  or  authorize  the 
criminal  trial  and  punishment  by  the 
Tribal  X^ourt  of  any  non-Indian  except  to 
the  extent  allowed  imder  Federal  law.  In 
general,  when  any  provision  of  this 
Ordinance  is  violated  by  a  non-Indian, 
he  or  she  shall  be  referred  to  state  and/ 
or  Federal  authorities  for  prosecution 
imder  applicable  law.  It  is  the  expressed 
intent  of  the  Tribe  that  any  non-Indian 
referred  to  state  and/or  Federal 
authorities  pursuant  to  this  section  be 
prosecuted  to  the  furthest  extent  of 
applicable  law. 

Section  1-50-010:  Declaration  of 
Nuisance 

Any  room,  house,  building,  boat, 
vessel,  vehicle,  structure,  or  other  place 
where  liquor  is  sold,  manufectured, 
bartered,  exchanged,  given  away, 
furnished,  or  otherwise  disposed  o(in 
violation  of  the  provisions  of  this 
Ordinance  and  all  property  kept  in  and 
used  in  maintaining  such  place, 
including  tribal  liquor  licenses  related 
to  any  such  property,  are  hereby 
declared  to  be  a  common  nuisance. 

Section  1-50-020:  Institution  Action 

The  Chairperson  of  the  Tribal  Council 
or  the  head  of  the  tribal  law 
enforcement  department  may  institute 
and  maintain  an  action  in  the  Tribal 
Court  in  the  name  of  the  Tribe  to  abate 
and  perpetually  enjoin  any  nuisance 
declared  under  article  Section  1-50-010 
of  this  Ordinance  or  any  other  violation 
of  this  Ordinance.  The  plaintiff  shall  be 
required  to  file  grounds  in  the  action, 
and  restraining  orders,  temporary 
injunctions,  and  permanent  injunctions 
may  be  granted  in  the  case  as  in  other 
injunction  proceedings.  Upon  final 
judgment  against  the  defendant,  the 
Tribal  Court  may  order  the  forfeiture  of 
any  license  issued  pursuant  to  this 
Ordinance  and  that  the  offending  room, 
house,  building,  boat,  vessel,  vehicle, 
structure,  or  place  be  closed  for  a  period 
of  one  year  or  until  the  owner,  lessee, 
tenant,  or  occupant  thereof  shall  give 
bond  of  sufficient  siun  of  not  less  than 
SI, 000.00  payable  to  the  Tribe,  which 
bond  shall  be  conditioned  on  the 
agreement  of  such  person  that  liquor 
will  not  be  thereafter  manufectured. 
kept,  sold,  bartered,  exchanged,  given 
away,  furnished,  or  otherwise  disposed 
of  therein  in  violation  of  the  provisions 
of  this  Ordinance  and  that  such  person 


will  pay  all  fines,  costs  and  damages 
assayed  against  him/her  for  any 
violation  of  this  Ordinance.  If  any 
conditions  of  the  bond  are  violated,  the 
whole  amount  may  be  recovered  as  a 
penalty  for  the  use  of  the  Tribe.  Any 
action  taken  under  this  section  shall  be 
in  addition  to  any  criminal  penalties 
provided  for  under  this  Ordinance  or 
any  other  applicable  provision  of  the 
Tribal  Law  and  Order  Code. 

Section  1-50-030:  Abatement  of 
Nuisance 

In  all  cases  where  any  person  has 
been  convicted  of  a  violation  of  this 
Ordinance,  an  action  may  be  brought  in 
Tribal  Court  to  abate  as  a  nuisance  any 
real  estate  or  other  property  involved  in 
the  commission  of  the  offense,  and  in 
any  such  action  a  certified  copy  of  the 
record  of  such  conviction  shall  be 
admissible  in  evidence  and  prima  fecie 
evidence  that  the  room,  house,  vessel, 
boat,  building,  vehicle,  structure,  or 
place  against  which  such  action  is 
brought  is  a  public  nuisance. 

Section  1-60-01-0:  Severability 

If  any  application  or  provision,  or  any 
portion  of  any  provisions,  of  this 
Ordinance  is  determined  by  review  of  - 
any  coiut  of  competent  jiuisdiction  to 
be  invalid  such  adjudication  shall  not 
render  ineffectual  the  remaining 
portions  of  this  Ordinance  or  render 
such  provisions  automatically 
inapplicable  to  other  persons  or 
circumstances. 

Section  1-60-020:  Effective  Dale 

This  Ordinance  shall  be  eSiective  as  a 
matter  of  tribal  law  on  October  15, 1996, 
upon  approval  by  a  majority  of  eligible 
voters  attending  the  annual  Gener^ 
Membership  Meeting  on  October  5. 
1996,  and  effiective  as  a  matter  of 
Federal  law  on  November  14, 1997. 

Section  1-60-030:  Inconsistent 
Enactments  Rescinded 

Any  andall  prior  enactments  of  the 
Tribal  Couiu:il  which  are  inconsistent 
with  the  provisions  of  this  Ordinance 
are  hereby  rescinded  to  the  extent  of 
such  inconsistency. 

Section  1-60-040:  Application  of  18 
U.S.C.§1161 

All  acts  and  transactions  under  this 
Ordinance  shall  be  in  conformity  with 
the  laws  of  the  State  of  Arizona  to  the 
extent  reqiiired  under  18  U.S.Q  §  1161. 

Section  1-60-050:  Jurisdiction  and 
Sovereign  Immunity 

Nothing  in  this  Ordinance  shall  be 
construed  to  limit  the  jurisdiction  of  the 
Tribe,  the  Tribal  Court,  or  Tribal  law 
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enforcement  personnel  and  nothing 
herein  shall  limit  or  constitute  a  waiver 
of  the  sovereign  immunity  of  the  Tribe 
or  its  officers,  instrumentelities  and 
agents  or  authorize  any  form  of  a 
prospective  waiver  of  such  sovereign 
immunity.  Nothing  in  this  Ordinance 
shall  be  constroed  as  an  admission  ihai 
any  body  politic,  other  than  the  Tribe, 
has  furiadiction  over  any  matter  arising 
from  or  related  to  the  Reservation, 
except  to  the  extent  such  jurisdiction  i» 
confirmed  by  Federal  law. 

Dated:  October  29, 1997. 
Ada  E.  Dan-, 

Assistartt  SecnUuy — Indian  Affajit. 
(FR  Doc  97-29934  Filed  11-13-97;  8:45  am) 

t  COM  4Ma-«-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proclaiming  Certain  i.ands  as 
Reservation  for  tlie  Redwood  Vallay 
Rancharla  of  Ponio  Indians  of 
California 

AGENCY:  Bureau  of  Indian  AfEairs, 

Interior. 

ACTION:  Notice  of  Reservation 

Proclamation. 

summary:  The  Assistant  Secretary- 
Indian  Affairs  proclaimed  certain  lands 
in  Mendocino  County,  California,  as  an 
addition  to  the  reservation  of  the 
Redwood  VaUey  Rancheria  of  Pomo 
Indians  of  California  on  November  3, 
1997.  This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM 
8.1. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Larry  E.  Schvner,  Bureau  of  Indian 
Affairs,  Chief,  Division  of  Real  Estate 
Services,  MS-4510/MIB/Code  220,  1849 
C  Street,  N.W.,  Washington,  D.C.  20240, 
telephone  (202)  208-7737. 
SUPft-BIDfTARY  MFORMATKM:  By 
proclamation  issued  pursuant  to  the  Act 
of  June  18, 1934,  (48  Stat.  986;  25  U.S.C 
$  467),  the  land  described  in  a  Grant 
Deed,  numbered  5369.  recorded  in  Bo<^ 
1502,  pages  479,  480  and  481,  of  the 
official  records  of  Mendocino  County, 
California,  were  proclaimed  to  be  an 
Indian  Reservation  for  the  exclusive  use 
of  Indians  entitled  by  enrollment  or 
tribal  membership  to  reside  at  such 
reservation. 

Dated:  November  3. 1997. 
Ada  E.  Deer, 

Assistant  Secrelaiy— Indian  Affairs. 
[FR  Doc.  97-29912  Filed  11-13-97;  8:45  am] 
■UMQCooe  4sia-of-p 


DEPART1MENT  OF  INTERIOR 
Bureau  of  l.and  Manogament 

[OR-4MMI82-4230-00;  QPS-M241 

Emergency  Cloours  Restriction  on 
Putriic  Lands,  Salem  District,  Oregon 

action:  Emergency  closure  restriction 
on  public  lands  notice,  Salem  District. 
Oregon. 

SUtMURY:  Notice  is  hereby  given  that 
public  lands  in  Clackamas  Coimty, 
Oregon,  are  temporarily  closed  to  all 
public  use,  including  vehicle  operation, 
camping,  and  shooting,  from  October 
16, 1997,  until  further  notice.  This  order 
is  issued  under  the  authority  of  43  CFR 
8364.1  and  closes  additional  roads  and 
public  lands  to  public  access  and  use. 
Notice  is  hereby  given  that  the  following 
areas  are  closed  to  motor  vehicle  access 
and  use: 

1.  Approximately  5  acres  incorporating  two 
op>en  areas,  one  east  and  one  west  of  the 
Pine  Creek:  Bridge  on  the  Molalla  River, 
near  the  intersection  of  Pine  Creek  Road 
■nd  the  Molalla  Forest;  Road  in  Section 
30,  T.  6  S.,  R.  3  E..Will.  Mer.,  Oreg.; 

EXEMPTIONS:  The  following  persons, 
operating  within  the  scope  of  their 
official  duties,  are  exempt  from  the 
provisions  of  this  closure  order  BLM 
employees;  state,  local,  and  federal  law 
enforcement  and  fire  protection 
personnel;  holders  of  BLM  road  use 
permits  or  contracts  that  include  areas 
within  the  closure  including  their 
employees  and  subcontractors.  Access 
by  additional  parties  may  be  allowed 
but  must  be  approved  in  advance  by  the 
Authorized  Officer. 

PBtALTNES:  Any  person  who  fails  to 
comply  with  the  provisions  of  this 
closure  order  may  be  subject  to  the 
penalties  provided  in  43  CFR  8360.0-7, 
which  include  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months,  as  well  as  penalties 
provided  under  Oregon  State  Law. 

EFFECTIVE  DATE:  This  emergency  closure 
shall  remain  in  effect  until  revised, 
revoked,  or  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Prather,  Area  Manager, 
Cascades  Resource  Area,  1717  Fabry 
Road  SE,  Salem,  OR  97306.  (503)  375- 
5646. 

SUPPt.EMENTARY  INFORMATION:  The 
purpose  of  these  closures  is  to  protect 
water  quality,  soil,  vegetation,  and 
sensitive  cultural,  paleontological.  and 


riparian  resources  from  excessive 

damage  and  provide  for  visitor  safety. 

SooirS.  Abdao. 

Acting  Ana  Manager,  Cascades  Resource 

Area. 

[FR  Doc.  97-29941  Filed  11-13-97;  ft45  «■) 


DEPARTMENT  OF  THE  INTERIOR 


Bureau  of  Land 


pD-957-1«1(MXM67a9 

Idaho:  HIing  of  PMs  of  Survey;  Idaho 

The  plat,  in  two  sheets,  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office.  Bureau 
of  Land  Management.  Boise,  Idaho, 
effective  9:00  a.m.  November  3. 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west  and 
north  boundaries,  subdivisional  lines, 
and  subdivision  of  sections  8  and  18. 
T.5  S..  R.36  E..  Boise  Meridian.  Idaho, 
Group  945,  was  accepted  November  3, 
1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs,  Fort  Hall 
Agency. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Siu^ey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise,  Idaho  83709-1657. 

Dated:  November  3, 1997. 
Daane  E.  Olaen. 

Chief  Cadastral  Surveyor  fr>r  Idaho. 
(FR  Doc.  97-^29920  Filed  11-13-97;  8:45  am] 

■NJJNQ  COOe  4S10-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
PD-057-143O-OOI 

Idaho:  nung  Of  Plats  Of  Survay:  Idaho 

The  plat  of  the  fbllovdng  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management.  Boise,  Idaho,  effective 
9:00  a.m.  Novmnber  4, 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  of  the  subdivision  of  section  31, 
and  of  Mineral  Survey  No.  2486,  and  the 
corrective  dependent  resurvey  of 
Mineral  Survey  No.  2486,  Hope  lode,  T. 
2  N.,  R.  18  E,  Boise  Meridian.  Idaho, 
Group  461,  was  accepted  November  4, 
1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
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Bureeu  of  Land.Management  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise.  Idaho, 
83709-1657. 

Dated:  November  4. 1997. 
Duana  E.  Oben. 

Chief  Cadastral  Surveyor  far  Idaho. 
(FR  Doc  97-29921  Filed  11-13-97;  8:45  am] 
mjJNQ  COOC  431»-OQ-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcamant  Administration 

{Docket  Na«7-S] 

Martha  Hamandaz,  M.D.;  Reprimand 
and  Continuation  of  Ragistrationa  With 
Rastrlctlon 

On  January  14, 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diveraion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Martha  Hernandez, 
MJ3.,  (Respondent)  of  Chicago,  Illinois 
and  Gary,  Indiana,  notifying  her  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  her  DEA 
Certificates  of  Registration.  AH2262424 
and  BH4493475,  ptusuant  to  21  U.S.C. 
824(a)(1),  and  deny  any  pending 
applications  for  renewal  of  her 
registrations  as  a  practitioner  under  21 
U.S.Q  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent  materially 
Cslsified  two  applications  for 
registration  with  DEA. 

By  letter  dated  February  6, 1997, 
Respondent,  through  counsel,  filed  a 
timely  request  for  a  hearing,  and 
following  prehearing  procedures,  a 
hearing  was  held  in  Cliicago,  Illinois  on 
Mey  27, 1997,  before  Administrative 
Law  Judge  Gail  A.  Randall.  At  the 
heering,  both  parties  called  witnesses  to 
testify  and  introduced  doctmientary 
evidence.  After  the  hearing,  counsel  for 
both  parties  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
aigument.  On  September  5, 1997,  Judge 
Randall  issued  her  Opinion  and 
Recommended  Ruling,  recommending 
that  Respondent's  registrations  not  be 
revoked,  but  that  Respondent  be 
reprimanded  and  that  she  be  reqtiired  to 
siumit  certain  documentation  to  DEA 
on  an  annual  basis  for  three  years.  On 
September  25, 1997,  the  Government 
filed  exceptions  to  Judge  Randall's 
Opinion  and  Recommended  Ruling,  and 
on  October  6, 1997,  the  record  was 
transmitted  to  the  Acting  Deputy 
Administretor. 


On  October  15, 1997,  Respondent 
submitted  a  request  to  file  a  response  to 
the  Government's  exceptions,  as  well  as 
her  response  to  the  exceptions. 
Respondent  argued  that  "[t]he 
Government  filed  its  exceptions  on 
September  25, 1997  and  pursuant  to 
regulation  the  Respondent  has  20  days 
to  request  leeve  and  file  a  response."  In 
addition.  Respondent  stated  that  the 
Government  does  not  object  to 
Respondent  filing  a  response  to  the 
exceptions.  The  Acting  Deputy 
Administrator  finds  that  Respondent 
has  misread  21  CFR  1316.66,  which 
provides  for  the  filing  of  exceptions 
within  20  days  of  service  of  the 
Administrative  Law  Judge's  Opinion 
and  Recommended  Ruling.  Tho 
regulation  further  provides  that  the 
Administrative  Law  Judge  may  grant 
time  beyond  the  twenty  days  for  the 
filing  of  a  response  to  any  exceptions 
filed.  Nowhere  in  the  regulations  is  a 
party  given  20  days  from  the  filing  of 
exceptions  to  submit  a  response. 
However,  the  Acting  Deputy 
Administrator  will  nonetheless  consider 
Respondent's  response  to  the 
Government's  exceptions  since  it  has 
been  represented  that  the  Government 
does  not  object  to  the  consideration  of 
RMOondent's  response. 

Tne  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  feet  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling 
of  the  Administrative  Law  Judge.  His 
adoption  is  in  no  manner  diminished  by 
any  recitation  of  fects,  issues  and 
conclusions  herein,  or  of  any  feilure  to 
mention  a  matter  of  feet  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  a  psychiatrist 
licensed  to  practice  medicine  in  the 
sfetes  of  Illinois  and  Indiana,  with  a 
DEA  Certificate  of  Registration  issued  to 
her  in  each  state.  On  June  15, 1990,  the 
State  of  Illinois,  Department  of 
Professional  Regulation  (IDPR)  refused 
to  renew  Respondent's  Illinois  medical 
license  because  she  had  defeulted  on 
her  student  loan  payments.  On 
December  2, 1991,  Respondent  entered 
into  a  consent  order  with  IDPR,  which 
reinstated  her  Illinois  medical  license, 
but  placed  her  license  on  probation 
until  such  time  as  she  completes 
repayment  of  her  student  loan.  The 
consent  order  set  forth  a  schedule  for 
repayment  of  the  loan.  However,  by 
Order  dated  January  10, 1994.  the  IDPR 
indefinitely  suspended  Respondent's 
Illinois  medical  license  due  to  her 
feilure  to  abide  by  the  repayment  plan. 


On  October  1,  1994,  Respondent 
submitted  a  renewal  application  for 
DEA  Certificate  of  Registration 
AH2262424  issued  to  her  in  Illinois.  On 
this  renewal  application.  Respondent 
indicated  that  she  was  currenUy 
authorized  to  handle  controlled 
substances  "in  the  state  in  which  [she 
is]  operating  or  propos(ing]  to  operate", 
yet  she  listed  her  Indiana  state  medical 
license  number.  Also,  Respondent 
answered  "No"  to  the  liability  question 
which  asked,  "Has  the  applicant  ever 
been  convicted  of  a  crime  in  connection 
with  controlled  substances  under  State 
or  Federal  few,  or  ever  surrendered  or 
had  a  Federal  controlled  substance 
registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  a  Sfete 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted  or  placed 
onprobation?" 

DEA  persoimel  telephonically 
contacted  Respondent  on  January  31, 
1995,  and  again  on  May  3, 1995.  During 
these  conversations,  the  DEA  personnel 
discussed  with  Respondent  the  effect  of 
the  IDPR's  suspension  upon 
Respondent's  DEA  registration;  the 
possible  voluntary  surrender  of 
Respondent's  Illinois  DEA  registration 
in  light  of  the  continued  suspension  of 
her  Illinois  medical  license;  and  the 
need  for  Respondent  to  submit  a  new 
application  for  registration  with  DEA  in 
the  Sfete  of  Indiana.  However,  the  DEA 
personnel  did  not  indicate  to 
Respondent  during  these  conversations 
that  her  answer  to  the  liability  question 
on  the  October  1 ,  1994  reneimil 
application  was  incorrect  or 
questionabfe. 

On  May  5, 1995,  Respondent 
submitted  a  new  application  for  a  DEA 
registration  in  the  State  of  Indiana. 
Agpun,  she  answered  "No"  to  the 
liability  question  which  asks,  "Has  the 
applicant  ever  had  a  Sfete  professional 
license  or  controlled  substance 
registration  revoked,  suspended,  denied, 
restricted  or  placed  on  probation?" 
Subsequentiy,  on  July  10, 1995, 
Respondent  was  issued  DEA  Certificate 
of  Registration  BH44934 7 5,  in  the  State 
of  Indiana. 

On  Jtme  16, 1995,  Respondent 
submitted  an  application  to  renew  her 
Indiana  medical  license.  On  that 
application.  Respondent  answered  "No" 
to  a  question  which  asked,  "In  the  last 
two  years,  has  disciplinary  action  been 
taken  regarding  any  license,  certificate, 
registration  or  permit  you  hold  or  have 
held?"  As  a  result  of  this  application. 
Respondent's  Indiana  medical  license 
was  renewed  on  June  30,  1995. 

Following  her  conversations  with  the 
DEA  personnel,  Respondent  decided  not 
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to  surrender  her  Illinois  DEA 
tegistration.  Judge  Randall  found  that 
"Respondent  crwlibly  testified  (at  the 
hearing  in  this  matter)  that  she  had 
declined  to  surrender  her  DEA 
Certificate  of  Registration  because  she 
felt  that  the  choices  given  on  the  DEA 
surrender  form  pertaining  to  the  reason 
for  the  surrender  implied  foilure  on  her 
part  to  comply  with  Federal  law  in  her 
handling  of  controlled  substances." 
Judge  Randall  further  found  that 
Respondent  "credibly  testified  that  she 
had  believed  such  form  language  did 
not  apply  to  her,  since  the  suspension 
of  her  IlUnois  medical  license  was  due 
to  her  inability  to  repay  her  Illinois 
student  loan,  not  due  to  her  failure  to 
comply  with  Federal  law  in  her 
handling  of  controlled  substances." 

Since  Respondent  declined  to 
voluntarily  surrender  her  Illinois  DEA 
registration,  on  November  27, 1995, 
DEA  issued  an  Order  to  Show  Cause  to 
Respondent  proposing  to  revoke  h« 
Illinois  DEA  Certificate  of  Registration 
in  light  of  the  fact  that  she  was  not  then 
authorized  to  handle  controlled 
substances  in  the  State  of  Illinois  due  to 
the  continued  suspension  of  her  Illinois 
medical  license.  However,  on  November 
29, 1995,  the  IDFR  entered  into  another 
consent  agreement  with  Respondent, 
which  reinstated  Respondent's  Illinois 
medical  license  and  placed  this  license 
on  probation  subject  to  Respondent's 
adhering  to  a  student  loan  repayment 
schedule.  As  a  result  of  the  consent 
agreement,  the  November  27.  1995 
Order  to  Show  Cause  was  not  pursued. 
In  July  1996,  Respondent  submitted 
an  application  to  renew  her  Illinois 
medical  license.  On  this  application. 
Respondent  answered  "Yes"  to  a 
question  which  asked,  "Since  July  31, 
1993,  have  you  been  denied  a 
professional  license  or  permit,  or 
privilege  of  taking  an  examination,  or 
had  a  professional  license  or  f)ermit 
disciplined  in  any  way  by  any  licensing 
authority  in  Olinois  or  elsewhere?" 
Respondent  testified  that  she  answered 
the  question  in  the  affirmative,  after 
discussing  the  interpretation  of  the 
question  with  an  Illinois  official. 

On  July  8, 1996,  the  Indiana  Medical 
Licensing  Board  (Indiana  Board]  issued 
a  complaint  against  Respondent  The 
complaint  alleged  that  Respondent  had 
falsified  her  application  for  renewal  of 
her  Indiana  miedical  license  dated  June 
16, 1995,  by  indicating  that  in  the  last 
two  years  no  disciplinary  action  had 
been  taken  against  any  licenses  that  she 
had  held  or  was  currently  holding,  even 
though  the  IDPR  had  indefinitely 
suspended  her  Illinois  medical  license 
.   on  January  10,  1994.  In  a  letter  dated 
January  13, 1997.  Respondent  informed 


the  Indiana  Board  that  "(ajt  the  time  I 
reapplied  for  my  Indiana  license  (June 
16, 1995)  I  was  not  aware  of  my  Illinois 
license  being  resuspended."  Chi  July  14, 
1997,  the  Indiana  board  issued  its 
Findings  of  Fact  and  Order  finding  that 
Respondent's  conduct  constituted 
"knowingly  engaging  in  fraud  or 
material  deception  in  order  to  obtain  a 
license  to  practice  in  violation  of  Ind. 
Code.*  •   •"  Accordingly,  the  Indiana 
Board  ordered  that  Respondent  be 
reprimanded,  fined  $200.00  and 
assessed  costs. 

At  the  hearing  in  this  matter. 
Respondent  contradicated  her  January 
13,  1997  letter  to  the  Indiana  Board 
when  she  agreed  that  in  January  and 
May  of  1995.  she  had  had  conversations 
with  DEA  personnel  concerning  the 
suspension  of  her  Illinois  medical 
license  in  January  1995. 

Judge  Randall  round  that 
"Respondent  credibly  testified  (at  the 
hearing  in  this  matter)  that  during  1994 
she  had  experienced  unexpected 
financial  difficulties  which  contributed 
to  her  inability  to  pay  her  student  loans 
*  *  *  (and)  that  the  suspension  of  her 
Illinois  medical  license  in  January  of 
1994  was  not  a  rememberable  event  to 
her,  since  she  was  primarily  practicing 
medicine  in  Indiana  in  1994,  and  given 
the  general  turmoil  of  her  life  at  that 
time."  Judge  Randall  further  found  that 
"Respondent  credibly  testified  that  she 
was  unaware  of  a  need  for  a  separate 
DEA  Certificate  of  Registration  to  reflect 
her  Indiana  place  of  business."  In 
addition.  Respondent  testified  that  she 
answered  "No"  to  the  liability  question 
on  the  DEA  applications  because  she 
thought  that  since  she  was  applying  for 
a  Federal  registration  to  handle 
controlled  substances,  the  question  only 
pertained  to  actions  taken  based  upon 
malpractice,  criminal  activity,  or 
improper  prescribing  of  controlled 
substances,  and  not  to  the  suspension  of 
a  medical  license  due  to  a  failure  to 
repay  a  student  loan. 

Pxirsuant  to  21  U.S.C.  824(a)(1),  "A 
registration  punuant  to  section  823  of 
this  title  to  •   *   *  dispense  a  controlled 
substance  •   •  •  may  be  suspended  or 
revoked  by  the  Attorney  General  upon 
a  finding  that  the  registrant — (1)  has 
materially  falsified  any  application  filed 
pursuant  to  or  required  by  this 
subchapter  or  subchapter  11  of  this 
chapter."  The  Government  contends 
that  Respondent's  DEA  Certificates  of 
Registration  should  be  revoked  pursuant 
to  21  U.S.C.  824(a)(1)  because  she 
falsified  two  different  DEA  applications 
by  indicating  that  no  adverse  action  had 
been  taken  against  any  of  her  state 
professional  licenses  when  in  fact  such 
action  had  been  taken  against  her 


Illinois  medical  license.  In  addition,  she 
improperly  answered  a  similar  question 
on  her  application  for  an  Indiana 
medical  license.  The  Govenunent  argues 
that  the  crucial  issues  are  "Respondent's 
credibility  and  the  ability  of  DEA 
investigators  to  ascertain  the  status  of  a 
registrant's  or  an  applicant's  past  history 
based  upon  answers  to  the  applicable 
liability  questions."  The  Government 
contends  that  Respondent's  testimony 
regarding  her  responses  to  the  liability 
questions  was  not  credible. 

Respondent  admits  that  her  responses 
to  the  liability  questions  were  incorrect. 
However.  Respondent  argues  that  the 
statements  at  issue  were  not  "material" 
falsifications.  Respondent  further 
contends  that  revocation  would  be  too 
harsh  a  sanction  since  she  had  no  intent 
to  deceive  or  mislead  DEA;  because  her 
underlying  misconduct  was  not  related 
to  malpractice  in  her  treatment  of 
patients  or  the  mishandling  of 
controlled  substances;  and.  since  once 
advised  by  the  IDPR  of  the  correct 
interpretation  of  the  liability  questions, 
she  answered  the  question  on  her  July^^ 
1996  state  applicaticn  appropriately. 

As  Judge  Randall  notes,  "(ajnswers  to 
the  liability  question  are  maiorial.  since 
the  DEA  relies  upon  such  ansMrers  to 
determine  whether  an  investigation  is 
needed  prior  to  grating  the  application." 
DEA  has  previously  held  that  in  finding 
that  there  has  been  a  material 
falsification  of  an  application,  it  must  be 
determined  that  the  apphcant  knew  or 
shoiild  have  known  that  the  response 
given  to  the  liability  question  was  false. 
See  Bobby  Watts,  MD..  58  FR  4699 
(1993);  Herbert  J.  Robinson.  M.D..  59  FR 
6304  (1994). 

The  Acting  Deputy  Administrator 
concun  with  Judge  Randall's 
conclusion  that  Respondent  materially 
falsified  her  October  1.  1994  renewal 
application  for  her  Illinois  DEA 
Certificate  of  Registration  and  her  May 
5, 1995  application  for  a  DEA 
registration  in  Indiana.  Respondent 
indicated  on  both  of  these  applications 
that  she  had  not  had  a  state  professional 
license  denied  or  suspended,  even 
through  she  knew  that  the  renewal  of 
her  Illinois  medical  license  had  been 
denied  in  1990,  and  that  after  being 
reinstated,  was  again  suspended  in 
1994.  Respondent  does  not  deny  that 
she  incorrectly  answered  the  liability 
question  on  the  applications,  but 
contends  that  she  did  not  think  that  the 
actions  of  the  IDPR  due  to  her  failure  to 
repay  her  student  loan  was  the  type  of 
action  that  needed  to  be  disclosed  in 
response  to  the  question.  The  Acting 
Deputy  Administrator  concurs  with 
Judge  Randall's  conclusion  that, 
"[a]lthough  the  Respondent  credibly 
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testified  concerning  her 
misinterpretation  of  the  question,  she 
was  not  relieved  of  her  responsibility  to 
carefully  read  the  question  and  to 
honestly  answer  all  parts  of  the 
question." 

Therefore,  the  Acting  Deputy 
Administrator  concludes  that  based 
upon  Respondent's  material  falsification 
of  the  two  applications,  ground  exist  to 
revoke  her  DEA  Certificates  of 
Registration  pureuant  to  21  U.S.C. 
824(a)(1).  The  question  now  becomes 
whether  the  Acting  Deputy  . 

Administrator,  in  exercising  his 
discretion,  believes  that  revocation  is 
the  appropriate  sanction  in  light  of  the 
facts  and  Circumstances  of  this  case. 

Judge  Randall  found  that 
"Respondent's  testimony  was  credible 
during  her  explanation  of  her  confiision 
concerning  the  DEA  registration 
requirements  for  her  Indiana  practice, 
and  her  misunderstanding,  altwit 
unjustified,  concerning  the  phrasing  of 
the  liability  questions  in  issue." 
Therefore.  Judge  Randall  concluded  that 
Respondent  did  not  intend  to  deceive 
DEA,  but  that  her  falsificatioD  of  the 
applications  was  due  to  her  carelessness 
and  negligence.  As  Judge  Randall  noted, 
"lack  of  intent  is  irrelevant  to  the  legal 
test  of  material  falsification."  However 
she  suggested  that  "such  a  lack  of  intent 
should  be  considered  in  fitting  the 
remedy  to  the  situation  in  this  case." 

The  Government  filed  exceptions  to 
Judge  Randall's  conclusion  arguing  that 
Respondent  intentionally  sou^t  to 
deceive  DEA  by  incorrectly  answering 
the  liability  question  on  the 
applications.  The  Government  argues 
that  Respondent  clearly  knew  that  her 
Illinois  medical  license  had  been 
suspended,  yet  she  indicated  on  her 
applications  for  registration  that  no 
adverse  action  had  been  taken  a^inst 
her  state  professional  license. 

The  Acting  Deputy  Administrator 
agrees  with  Judge  Randall  that  a  lack  of 
intent  to  deceive  should  be  considered 
in  determining  whether  a  registration 
should  be  revoked.  However,  the  Acting 
Deputy  Administrator  further  notes  that 
negligence  and  carelessness  in 
completii^  an  application  could  be  a 
sufficient  reason  to  revoke  a  registration. 
In  determining  whether  revocation  is 
warranted,  the  Acting  Deputy 
Administrator  looks  at  the  totality  of  the 
circumstances  in  each  case. 

In  this  case,  it  is  undisputed  that 
Respondent  knew  that  her  Illinois 
medical  license  had  been  suspended. 
But,  the  Acting  Deputy  Administrator 
does  not  agree  with  the  Government  that 
Respondent  intended  to  deceive  DEA  in 
responding  to  the  liability  question. 
Respondent  testified  at  the  hearing  in 


this  matter  that  she  thought  that  since 
she  was  applying  to  handle  controlled 
substances,  the  question  on  the 
applications  did  not  apply  to  hw  since 
her  Illinois  medical  license  was 
suspended  due  to  her  failure  to  repay  a 
student  loan,  and  not  due  to  inadequate 
patient  care  or  mishandling  of 
controlled  substances.  While  this  is 
clearly  an  incorrect  interpretation  of  the 
liability  question,  the  Acting  Deputy 
Administrator  concurs  with  Judge 
Randall's  conclusion  that  this  is  a 
credible  explanation  for  the 
falsification. 

Notwithstanding  the  foregoing,  the 
Acting  Deputy  Administrator  is  troubled 
by  Respondent's  carelessness  in  failing 
to  carefully  read  the  question  on  the 
applications.  However,  the  Acting 
die^uty  Administrator  finds  it  i 

significant  that  prior  to  receiving  the 
Order  to  Show  Cause  in  this  matter 
alleging  that  Respondent  materially 
falsified  her  applications.  Respondent 
answered  a  similar  liability  question 
correctiy  on  her  Jiily  1996  Illinois 
application.  Respondent  testified  that 
she  gave  a  different  response  on  this 
application  after  discussing  the  matter 
with  an  Illinois  official. 

In  considering  the  appropriate 
sanction.  Judge  Randall  also  found  it 
significant  that  "both  the  Illinois 
medical  board  and  the  Indiana  medical 
board  chose  to  grant  [Respondent's] 
applications,  even  in  light  of  her  past 
failures  to  remain  current  in  the 
payment  of  her  student  loan,  and  more 
recentiy.  even  in  light  of  the  Indiana 
Board's  finding  that  the  Respondent's 
June  1995  renewal  application  had  been 
prepared  in  a  fraudulent  or  materially 
deceptive  maimer."  The  Government,  in 
its  exceptions,  argues  that  the  fact  that 
the  VDPK  has  not  currenUy  taken  action 
against  Respondent's  Illinois  medical 
license  should  not  be  considered  a 
mitigating  factor,  since  it  has  taken 
significant  action  against  her  state 
license  in  the  past  The  Acting  Deputy 
Administrator  finds  that  the  actions  of 
the  state  boards  are  relevant,  although 
not  dispositive,  in  determining  the 
appropriate  sanction  in  this  matter.  As 
stated  previously,  the  Acting  Deputy 
Administrator  must  look  at  all  of  the 
circumstances  surrounding  a  particular 
case.  The  Acting  Deputy  Adnxinistrator 
concludes  that  while  it  is  true  that 
Respondent's  Illinois  medical  license 
was  not  renewed  in  1990  and  was 
suspended  in  1994  due  to  her  failure  to 
repay  a  student  loan,  the  IDPR  has  seen 
fit  to  allow  Respondent  to  continue  to 
practice  medicine  as  long  as  she 
continues  to  repay  her  loan. 

The  Government  further  argues  in  its 
exceptions  that  the  action  of  the  Indiana 


Board  should  not  be  considered  a 
mitigating  factor,  because  it  was  not  the 
result  of  an  adjudicatory  proceeding,  but 
rather  a  setUement  conference.  The 
Government  contends  that  in  John  W. 
Copeland.  MJ).,  59  FR  46.063  (1994), 
DEA  previously  held  that  a  consent 
decree  between  the  Respondent  and  the 
state  in  no  way  detracted  from  the 
findings  and  conclusions  found  in  the 
DEA's  final  order.  In  that  case  the  then- 
Deputy  Administrator  foimd  egregioiis 
violations  regarding  the  bwnriling  of 
controlled  substances  and  that  the 
consent  order  of  the  state  board  did  not 
change  those  findings.  In  this  case,  the 
Acting  Deputy  Administrator  has  not 
found  similar  violations.  In  fact,  as  the 
Government  points  out,  in  this  case  the 
Indiana  Board  found  that  Respondent 
knowingly  engaged  in  fraud  or  material 
deception.  The  Indiana  Board 
nonetheless  allowed  her  to  continue  to 
practice  medicine  with  a  reprimand  and 
a  fine.  As  stated  previo\isly,  unlike  the 
Indiana  Board,  the  Acting  Deputy 
Administrator  has  found  that 
Respondent  did  not  intend  to  deceive 
DEA  with  her  answers  to  the  liability 
question  on  the  applications. 

To  not  consider  a  state's  action  simply 
because  it  was  reached  by  agreement, 
rather  than  following  an  adjudicatory 
proceeding,  would  be  unreasonable. 
Therefore,  the  Acting  Deputy 
Administrator  disagrees  with  the 
Government's  contention  that  consent 
orders  should  not  be  considered  as 
mitigating  evidence.  Accordingly,  the 
Acting  Deputy  Administrator  agrees 
with  Judge  Ruidall  in  this  case,  that 
while  not  dispositive,  the  fact  that  both 
the  Indiana  and  Illinois  medical 
licensing  authorities  have  allowed 
Respondent  to  continue  to  practice 
medicine  is  a  mitigating  factor  when 
evaluating  all  of  the  circumstances  of 
this  case  to  determine  the  appropriate 
sanction. 

Judge  Randall  also  found  it 
appropriate  to  consider  that 
Riaspondent's  falsification  of  her 
applications  stemmed  from  her  failure 
to  r^My  a  student  loan,  and  that  there 
are  no  allegations  that  Respondent 
improperly  handled  controlled 
substances.  As  Judge  Randall  noted, 
"this  lack  of  connection  to  controlled 
substances  is  not  dispositive  of  the 
matter,"  however,  she  suggested  that,  "it 
is  relevant  in  determining  the 
appropriate  remedy."  The  Government, 
in  its  exceptions,  argues  that  the  lack  of 
improper  handling  of  controlled 
substances  "should  not  be  considered  in 
mitigation,"  and  that  "DEA's  past  policy 
has  been  not  to  distinguish  betvireen 
those  falsifications  that  do  and  do  not 
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have  related  controlled  substance 
issues." 

The  Acting  Deputy  Administrator 
agrees  with  the  Government  inso^  as 
DEA  has  in  £act  revoked  registrations  in 
the  past  based  up>on  the  material 
falsification  of  an  application  that  was 
not  related  to  the  mishandling  of 
controlled  substances.  See  Ezzat  E.  Majd 
Pour.  MJ)..  55  FR  47,547  (1990). 
However,  the  Acting  Deputy 
Administrator  concludes  that  in 
exercising  his  discretion  in  determining 
the  appropriate  remedy,  he  must 
consider  all  of  the  facts  and 
circumstances  of  a  particular  case.  Here, 
it  is  relevant  that  Respondent  credibly 
testified  that  she  did  not  think  that  the 
bability  question  applied  to  her  since 
the  suspension  of  her  Illinois  license 
was  to  due  to  the  improper  handling  of 
controlled  substances.  The  Acting 
Deputy  Administrator  also  finds  it 
relevant  that  Respondent  correctly 
answered  a  similar  question  on  a 
subsequent  state  application  even  before 
she  received  the  Order  to  Show  Cause 
from  DEA  alleging  that  she  had 
materially  folsified  two  of  her 
applications. 

^idgB  Randall  concluded  that 
revocation  would  be  too  harsh  a 
sanction  in  this  case,  "[hjowever.  the 
Respondent's  failure  to  pay  close 
enough  attention  to  the  administrative 
details  necessary  to  maintain  her 
credentials  in  good  standing  warrants 
some  concern  about  the  Respondent's 
meeting  the  responsibilities  levied 
against  a  person  provided  the  authority 
to  prescribe  auid  to  dispense  controlled 
substances."  Therefore,  Judge  Randall 
recommended  that  Respondent  be 
reprimanded  for  her  failure  to  properly 
complete  here  DEA  registration 
applications;  and  "that  for  a  period  of 
three  years,  that  Respondent  be  ordered 
to  file  with  the  appropriate  local  DEA 
resident  office,  on  an  annual  basis,  a 
copy  of  a  document  from  both  the 
Illinois  and  the  Indiana  medical  boards 
certifying  that  her  medical  licenses 
remain  in  good  standing  in  both  States, 
and  that  there  is  no  impediment  to  her 
'  handling  controlled  substances  at  the 
State  level." 

The  Acting  Deputy  Administrator 
concludes  that  there  is  no  question  that 
Respondent  materially  falsified  two  of 
her  applications  for  DEA  registration. 
This  is  extremely  troubling  since  DEA 
relies  on  accurate  information  being 
submitted  by  its  applicants.  Further, 
Respondent's  actions  indicate  a  careless 
disregard  for  attention  to  detail.  This 
lack  of  attention  to  detail  is  of  great 
concern  to  the  Acting  Depufy 
Administrator  since  DEA  registrants  are 
tasked  with  keeping  meticulous  records 


regarding  the  handling  of  controlled 
substances  in  order  to  prevent  the 
diversion  of  these  dangerous  substances. 
However,  the  Acting  Deputy 
Administrator  agrees  with  Judge  Randall 
that  revocation  would  be  too  severe  a 
sanction  given  the  facts  and 
circimistances  of  this  case.  The  Acting 
Deputy  Administrator  concurs  with 
Judge  Randall's  recommendation  that 
Respondent  be  reprimanded  for  her 
failure  to  properly  complete  her 
applications  for  registration  and  that  she 
be  required  for  a  period  of  three  years 
to  submit  to  the  DEA  Chicago  Field 
Division,  on  an  annual  basis, 
documentation  from  both  the  Illinois 
and  the  Indiana  medical  licensing 
authorities  certifying  that  her  medical 
licenses  remain  in  good  standing  in  both 
states,  and  that  there  is  no  impediment 
to  her  handling  controlled  substances  at 
the  state  level.  The  first  such 
docimientation  should  be  forwarded  to 
DEA  within  thirty  days  of  the  effective 
date  of  this  final  order. 

Accordingly,  the  Acting  Depufy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authorify  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  CFR  0.100(b)  and  0.104, 
hereby  reprimands  Martha  Hernandez, 
M.D.,  for  failing  to  properly  complete 
her  DEA  registration  applications.  The 
Acting  E)eputy  Administrator  further 
orders  that  DEA  Certificates  of 
Registration  AH2262424  and 
BH4493475,  issued  to  Martha 
Hernandez,  M.D.,  be  continued,  and  any 
pending  applications  be  granted,  subject 
to  the  above  described  restriction.  This 
order  is  effective  December  15, 1997. 

Dated:  November  4, 1997. 
JamaS.  MilfiDnl, 
Acting  Deputy  Administrator. 
(FR  Doc  97-29972  Filed  11-13-97;  8:45  am] 

BIUJNOOOOC  4410-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcwnent  Administration 

Manufacturer  of  Controlled 
Sutotancas;  Notica  of  Ragiatratlon 

By  Notice  dated  July  29.  1997,  and 
published  in  the  Federal  Register  on 
August  26, 1997.  (62  FR  45272), 
Novartis  Pharmaceuticals  Corp.,  59 
Route  10,  East  Hanover,  New  Jersey 
07936,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  methylphenidate  (1724) 
a  basic  class  of  controlled  substance 
listed  in  Schedule  11. 

DEA  has  considered  the  factors  in 
Tide  21,  United  States  Code.  Section 


823(a)  and  determined  that  the 
registration  of  Novartis  Pharmaceuticals 
Corp.  to  manufacture  methylphenidate 
is  consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C.  §  823  and  28  CFR  0.100  and 
0.104,  the  Depufy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

IJated:  November  6,  1997. 
John  H.  King. 

Deputy  Assistant  Adminittrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

[FR  Doc.  97-29973  Filed  11-13-97;  8:45  am) 
MUJNO  OOOC  4410-W-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  DIvtalon 

Minimum  Wages  for  Federal  and 
Federally  Aaslsted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
s{>ecify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authorify  of  the  Secretary 
of  Lat)or  pursuant  to  the  provisions  of 
the  E>a vis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  cm  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
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work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessify  to  issue 
ctirrent  construction  industry  wage 
determinations  frequentiy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR'Paits  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entiUed 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  orgdnization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefits  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determination,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

Modificatioiis  to  General  Wage 
DetenninatioB  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  folloiving  the  decisions 
being  modified. 


Volume  I 

New  Jersey 
NJ970002  (Feb.  14, 1997) 
NJ970003  (Feb.  14, 1997) 
^  NJ970004  (Feb.  14, 1997) 
N)970005  (Feb.  14, 1997) 
NI970007  (Feb.  14, 1997) 
NJ970015  (Feb.  14, 1997) 

New  York 
NY970002  (Feb.  14, 1997) 
NY970004  (Feb.  14, 1997) 
NY97000S  (Feb.  14, 1997) 
NY970008  (Feb.  14, 1997) 
NY970012  (Feb.  14, 1997) 
NY970013  (Feb.  14, 1997) 
NY970016  (FA.  14, 1997) 
NY970020  (Feb.  14, 1997) 
NYg70022  (Feb.  14, 1997) 
I4Y970025  (Feb.  14, 1997) 
NY970032  (Feb.  14, 1997) 
NY970037  (Feb.  14, 1997) 
NY97004O  (Feb.  14, 1997) 
NY970042  (Feb.  14, 1997) 
NYg70O45  (Feb.  14, 1997) 
NY970O48  (Feb.  14, 1997) 
NY970049  (Feb.  14, 1997) 
NY970072  (Feb.  14, 1997) 
NY970075  (Fd>.  14, 1997) 

Rhode  Island 
RI970001  (Feb.  14, 1997) 
RI970002  (Feb.  14. 1997) 

Volume  n 

Maryland 
MD970055  (Feb.  14, 1997) 

Pemuylvania 

PA970001  (Feb.  14, 1997) 
PA970002  (Feb.  14, 1997) 
PA970003  (Feb.  14, 1997) 
PA970004  (Feb.  14, 1997) 
PA970006  (Feb.  14, 1997) 
PA970008  (Feb.  14, 1997) 
PA970012  (Feb.  14, 1997) 
PA970016  (Feb.  14, 1997) 
PA970017  (Feb.  14. 1997) 
PA970018  (Feb.  14, 1997) 
PA970020  (Feb.  14, 1997) 
PA970024  (Feb.  14. 1997) 
PA970026  (Feb.  14, 1997) 
PA970030  (Feb.  14, 1997) 
PA970031  (Feb.  14, 1997) 
PA970038  (Feb.  14, 1997) 
PA970042  (Feb.  14, 1997) 
PA970054  (Feb.  14. 1997) 
PA9700e5  (Feb.  14, 1997) 

Virginia 
VA970013  (Feb.  14, 1997) 
VA970108  (Feb.  14, 1997) 

Vo/iuneII7 

Alabama 
AL97(X)03  (Feb.  14. 1997) 

.  AL9700O4  (Feb.  14, 1997) 
AL970006  (Feb.  14, 1997) 
ALg70008  (Feb.  14, 1997) 
AL970016  (Fab.  14. 1997) 
AL970017  (Feb.  14, 1997) 
AL970034  (Feb.  14, 1997) 
AL970042  (Feb.  14, 1997) 
AL970044  (Feb.  14, 1997) 

Florida 
FL970001  (Feb.  14, 1997) 
FL970002  (Feb.  14. 1997) 
FL970009  (Feb.  14,  T997) 
FL970017  (F^  14. 1997) 
FL970066  (Feb.  14. 1997) 

Kantuclcy 


KY970007  (Feb.  14, 1997) 
KY970026  (Feb.  14, 1997) 
KY970027  (Feb.  14, 1997) 
KY970029  (Feb.  14, 1997) 
KY97003S  (Feb.  14, 1997] 

Volume  IV' 

Illinois 
IL970001  (Feb.  14, 1997) 
IL970002  (Feb.  14, 1997) 
IL97(XX)3  (Feb.  14, 1997) 
IL970004  (Feb.  14, 1997) 
IL970005  (Feb.  14, 1997) 
IL970006  (Feb.  14, 1997) 
TL970O07  (Feb.  14. 1997) 
IL970008  (Feb.  14, 1997) 
IL970009  (Feb.  14. 1997) 
IL970010  (Feb.  14. 1997) 
IL970014  (Feb.  14. 1997) 
IL970015  (Feb.  14. 1997) 
IL970017  (Feb.  14, 1997) 
IL970O18  (Feb.  14, 1997) 
IL970O25  (FA.  14. 1997) 
IL970026  (Feb.  14. 1997) 
IL970038  (Feb.  14. 1997) 
ILg70040  (Feb.  14. 1997) 
ILg70053  (Feb.  14. 1997) 
IL970055  (Feb.  14. 1997) 
ILg70065  (FA.  14, 1997) 

IN970001  (Feb.  14, 1997) 
IN970002  (Feb.  14, 1997) 
IN970004  (FA.  14, 1997) 
IN970005  (FA.  14, 1997) 
IN970006  (Feb.  14. 1997) 

Oliio 

.  C»1970002  (Feb.  14. 1997) 
OH970028  (FA  14. 1997) 
OH970029  (FA.  14, 1997) 

Volume  V 

IA970004  (Feb.  14, 1997) 
IA970009  (Feb.  14, 1997) 
IA970014  (Feb.  14, 1997) 
IA970G32  (Feb.  14, 1997) 
IA970038  (FA.  14, 1997) 
IA970047  (Feb.  14, 1997) 

Kansas 

KS970009  (FA.  14. 1997) 
iCS970012  (FA.  14, 1997) 
KS970016  (FA.  14. 1997] 
KS970018  (Feb.  14, 1997) 
KS970019  (Feb.  14, 1997) 
KS970020  (FA.  14, 1997) 
KS970021  (Feb.  14, 1997) 
KS970022  (FA.  14, 1997) 
KS970023  (FA.  14, 1997) 
KS970025  (FA.  14. 1997] 
KS970028  (Feb.  14, 1997] 

Louisiana 
LA970001  (Feb.  14, 1997) 
LA970004  (Feb.  14, 1997) 
LA97000S  (Feb.  14, 1997) 
LA970009  (FA  14, 1997) 
LA970015  (FA.  14, 1997) 
LA970016  (FA.  14, 1997) 
LA970O18  (FA.  14, 1997) 
LA970055  (FA.  14, 1997) 

Missouri 

MO970005  (FA.  14, 1997) 
MO970043  (Feb.  14, 1997) 
MO970052  (FA.  14, 1997) 
MO970056  (FA.  14, 1997) 
MO970064  (Feb.  14, 1997] 
MO970068  (FA.  14. 1997) 
MO97(X>70  (FA.  14, 1997) 

Texas 
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TX970001  (Feb.  14.  1997) 
TX970OO2  (Feb.  14.  1997) 
TX970007  (Feb.  14. 1997) 
TX970008  (Feb.  14. 1997) 
TX970019  (Feb.  14,  1997) 
TX970054  (Feb.  14, 1997) 
TX970081  (Feb.  14. 1997) 

Vo/iune  V7 

hkMM 

V(JumeVn 

None 

PnbUcatioD 

General  wage  determinations  issued 
under  the  Oavis-Bacon  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Govenunent  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  bard-copy 
subscription(s),  be  sure  to  specify  the 
^   State(s}  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  7th  day  of 
November  1997. 
Carl  Poleaksjr, 

Chief.  Branch  of  Construction  Wage 
Determinations. 

IFR  Doc.  97-29691  Filed  11-13-97;  8:45  am] 
■UMQ  cooc  46ie->r-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Sciantiflc  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 


Foundation  aimounces  the  following 
meeting; 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  December  8, 1997.  8:30  am 
to  5.-00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Suite  1105.17.  Arlington. 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  lohn  Van  Rosendale, 
Program  Director,  New  Teclmologies 
Program.  Suite  1122,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (>03)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
tachnical  information;  financial  data,  such  as 
■■hries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  97-29985  Filed  11-1^-97;  8:45  am) 
■UMQ  COOe  TSSfr-01-« 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panal  in 
Astronomicai  Sclencas  (1186); 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Stellar 
Astronomy  and  Astrophysics  Program 
in  the  area  of  Astronomical  Sciences.  In 
order  to  review  the  large  volume  of 
proposals,  panel  meetings  will  be  held 
on  December  4  and  5, 1997,  (2)  and 
December  9  and  10. 1997  (3).  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia,  from  8:30  a.m.  to 
5:00  p.m.  each  day. 

Contact  Person:  Dr.  Eileen  Friel,  Program 
Director,  Stellar  Astronomy  and 
Astrophysics,  Division  of  Astronomical 
Sciences,  National  Science  Foundation. 
Room  1045,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1825. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 


salaries,  and  piersonal  Information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c]  (4)  and  (6)  of  the  Government 
in  the  Sunsliine  Act 
M.  Bobecca  Winklar, 
Committee  Management  Officer. 
(FR  Doc  97-29984  Filed  11-13-97;  8:45  am] 


NATIONAL  SaENCE  FOUNDATION 

Spadal  Emphasis  Panel  In  Biological 
Sclencas;  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Biological  Sciences  («17S4). 

Date  and  Time:  December  4th  k  5th,  1997, 
8:00  a.m.-5KX)  p.m.  „ 

Place:  Nationid  Science  Foundation,  4201 
Wilson  Blvd.,  Room  1295,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Fred  StoUnitz,  Program 
Director,  Research  Experiences  for 
Undergraduates.  Room  615,  National  Science 
Foimdation,  4201  Wilson  Boulevard,  VA 
22230  Telephone:  (703)  306-1413. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  in  resfwnse  to  the  Research 
Expteriences  for  Undergraduates  program 
aimouncement 

Reason  for  Closing:  The  proposals  being 
reviewed  include  iiiformation  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  fii>ancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-29983  Filed  11-13-97;  8:45  am] 
MLLMOCOCK  78S«-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in  the  Division 
of  Electrical  and  Communications 
Systems;  Notice  of  Meetings 

This  notice  is  being  published  in 
accord  with  the  Fedmal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended).  During  the  period  December 
1  through  December  31. 1997,  the 
Special  Emphasis  Panel  will  be  holding 
panel  meetings  to  review  and  evaltiate 
research  proposfils.  The  dates,  contact 
person,  and  types  of  proposals  are  as 
follows: 
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Special  baphasis  Panel  in  the  Division  of 
Elsctiical  and  CoamnnicatioDS  Systans 

1.  Date:  December  1-2, 1997. 
Contact:  Radhakishan  Baheti,  Saifur 

Rahman,  Geoige  Lea,  and  Paul  Werbos, 
Program  Directors,  Knowledge,  Modeling  and 
Computational  Intelligence,  Division  of 
Electrical  and  Communications  Systems, 
Room  675,  703-306-1339. 

Type  ofPropoaal:  Knowledge,  Modeling 
and  Computational  Intelligence  CAREER 
proposals. 

2.  Data:  December  1-2, 1997. 
Contact:  Rajinder  Kholsa,  T.P.  Lee, 

Program  Directors,  Physical  Foundation  and 
Knahling  Technologies.  Division  of  Electrical 
and  Communications  Systenu,  Room  675, 
70^-306-1339. 

Type  afPropotal:  Physical  Fotmdation  and 
Knahling  Technologies  CAREER  proposals. 

Time$:  8:30  to  SKM  p.m.  each  day. 

nice:  National  Sdnice  Foundation.  4201 
Wilson  Blvd.,  Arlington.  VA. 

Type  (^Mmtingf:  QoneA. 

Purpoee  ofMeetingg:  To  provide  advice 
and  recommendations  concerning  proposals 
■obmitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Directorate  as  part  of  the 
■election  process  for  attrards. 

Jiaason /br  Clos^;  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  oonHdentJal  nature,  inrlurfing 
technical  infonnadon;  financial  data,  such  as 
salariaa,  and  personal  infioxmation 
coDceming  individuals  associated  with  the 
propoaals.  These  matten  ars  exempt  imder  5 
U.S.Q  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  97-29978  Filed  11-13-97;  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 


In 
Nonoa  Of  Mssiing 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Mune;  Special  Emphasis  Panel  in 
Geoeciencas  (1756).  f 

Date  and  Time:  December  2-3, 1997;  8:30 
am-6HWpm. 

Place:  Room  725.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington, 
VA. 

7>pe  of  Meeting:  Closed. 

Contact  PBr$on:  Dr.  Michael  R.  Reeve, 
Section  Head,  Division  of  Ocean  Sciences, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Room  725,  Arlington,  VA  22230. 
Telephone:  (703)  306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recoounendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  LTER 
proposals  as  part  of  the  selection  process  for 
awards. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  Bpawial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  asifiyiatwi  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (8)  of  the  Government 
in  the  Sunshine  Act 


M.  Rabacca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  97-29979  Filed  11-13-97;  8:45  am] 

aauNO  COOK  TSH-ei-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphaals  Panel  In  Human 
nasourca  Dsvalopmant;  NoMca  of 

In  accordance  with  the  Fedeial 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Human 
Resource  Development  *1199). 

Date  and  Time:  Decnnher  2  and  3, 1997, 
8:30  am-SKM  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA.,  Rooms  365, 
370.  375. 

7>pe  of  Meeting:  Cloaed. 

Contact  Pmton:  Lawrence  Scadden  k  Mary 
Kohlerman.  National  Science  Foundation, 
4201  Wilson  Blvd..  ArUngton.  VA  22230. 
Telephone:  (703)  306-1836. 

Purpoee  trf  Meeting:  To  provide  advice  and 
recommendations  conoaming  proposals 
submitted  to  NSF  far  flnanri^^)  support 

Agenda:  To  raview  and  evaluate  Programs 
for  Persons  with  Dia^iUtias  proposals  as  part 
of  the  selecticm  prooaas  for  awards. 

Jlsoson /br  Cloair^:  The  propoaals  being 
reviewed  include  information  of  a 
proprietaiy  or  confidential  nature,  inrhwlfaig 
twchniral  infiahnatioo;  flnanHf)  data,  such  as 
salariaa;  and  personal  information 
concerning  individuals  aaaodatad  with  the 
proposals.  These  mattan  are  exempt  under  5 
U.S.C  5S2b(c)  (4)  and  (6)  of  the  Govenunent 
in  the  Sunshine  Act 


M.  Rebecca  Winklsr. 

Committee  Management  Officer. 

[FR  Doc  97-29981  Filed  11-13-97;  8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Adviaory  Commmsa  for  Mathsmatfcal 
and  Physical  Sdancas;  Msadng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annotmces'  the  following 
meeting: 

Mune:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences. 

Date  and  Time:  December  4, 1997  8KX)  am- 
5:30  pm;  December  5, 1997  8:00  am-2M)  pm. 


Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  375.  Arliiwtoa.  VA 
22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Adriaan  de  Graaf, 
Executive  Officer,  MPS.  Room  1005,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1800. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  on  development  of  MPS 
strategic  planning  wn>rhMit«m»;  provide 
advice  on  the  appropriateness  ofcurrent 
disciplinary  boundaries;  evaluate  the  current 
MPS  internees  with  academia  and  industry; 
and  advise  on  methods  of  achieving  overall 
program  excellence  in  MPS. 


December  4. 1997 
AM 
Introductory  Remarks 
Disctission  on  Science  and  Education 
Themes  for  the  21st  Century 
PM 
Roundtable  Discussion — Assessing  the 

Value  of  Basic  Research 
Review  of  NSF  O^IA  documenU  and  PHY 
GOV  Report 

I>BcemiMr5, 1997 

AM 

Strategic  PUnnlngASrwrnfm  tad  wH^«rfition 
Thamas 

PM 
Report  on  DMS  Benchmarking  Activity 
Meeting  Wrap-up/Future  Business 

M.  Rahsoca  Wlnkkr. 

Committee  Management  Offtow. 

(FR  Doc  97-29982  Filed  11-13-97;  8.-45  am] 
coot  TSM-*1-« 


NUCLEAR  REGULATORY 


[Doefcat  Na  sa-34q 

In  the  Matter  of  Tolsdo  EdIaon 
Company,  Cantarlor  Sarvlos  Company, 
The  Cwvaland  Dae  tile  Nhimlnallng 
Company  (Davis  Bssss  Nuclsar  Power 
Station.  Unit  1);  Exemption 

I 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company  (the 
licensees)  are  the  holders  of  Facility 
Operating  License  No.  NPF-3,  which 
authorizes  operation  of  the  Davis-Besse 
Nuclear  Power  Station  PBNPS),  Unit  1 
(the  facility).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  the  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect 

The  facility  is  a  pressurized-water 
reactor  located  at  the  licensees'  site  in 
Ottawa  Cotmty,  Ohio. 


61152 


Federal  Register  /  Vol.  62,  No.  220  /  Friday,  November  14.  1997  /  Notices 


n 

Section  70.24  of  Title  10  of  the  Code 
of  Federal  Regulations,  "Criticality 
Accident  Requirements,"  requires  that 
each  licensee  authorized  to  possess 
special  nuclear  material  maintain  a 
criticality  accident  monitoring  system  in 
each  area  where  such  material  is 
handled,  used,  or  stored.  Subsections 
(a)(1)  and  (aX2)  of  10  CFR  7a24  specify 
detection"  and  sensitivity  requirements 
that  these  monitors  must  meet 
Subsection  (a)(1)  also  specifies  that  all 
areas  subject  to  criticality  accident 
monitoring  must  be  covered  by  two 
detectors.  Subsection  (a)(3)  of  10  CFR 
70.24  requires  licensees  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  and 
provides  that  (1)  the  procedures  ensure 
that  ail  personnel  withdraw  to  an  area 
of  safety  upon  the  sounding  of  a 
criticality  accident  monitor  alarm,  (2) 
the  procedures  must  include  drills  to 
familiarize  personnel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  and 
placement  of  radiation  survey 
instnunents  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(b)(1)  of  10  CFR  70.24  requires  licensees 
to  provide  the  means  for  identifying 
quickly  any  personnel  who  have 
received  a  dose  of  10  rads  or  more. 
"  Subsection  (b)(2)  of  10  CFR  70.24 
requires  licensees  to  maintain  personnel 
decontamination  facilities,  to  maintain 
arrangements  for  a  physician  and  other 
medical  personnel  qualified  to  handle 
radiation  emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
special  nuclear  material  used  or  to  be 
used  in  the  reactor.  Subsection  (d)  of  10 
CFR  70.24  states  that  any  licensee  that 
believes  that  there  is  good  cause  why  it 
should  be  granted  an  exemption  from  all 
«or  part  of  10  CFR  70.24  may  apply  to  the 
Commission  for  such  an  exemption  and 
shall  specify  the  reasons  for  the  relief 
requested. 

m 

The  special  nuclear  material  that 
could  be  assembled  into  a  critical  mass 
at  DBNPS  is  in  the  form  of  nuclear  fuel. 
The  quantity  of  special  nuclear  material 
other  than  fiiel  that  is  stored  onsite  in 
any  given  location  is  small  enough  to 
preclude  achieving  a  critical  mass.  The 
Commission's  technical  staff  has 
evaluated  the  possibility  of  an 


inadvertent  criticalify  of  the  nuclear  fuel 
at  DBNPS  and  has  determined  that  it  is 
extremely  unlikely  that  such  an 
accident  will  occur  if  the  licensees  meet 
the  following  seven  criteria: 

1.  Only  one  new  fuel  assembly  is 
allowed  out  of  a  shipping  cask  or 
storage  rack  at  one  time; 

2.  The  k-eSiective  does  not  exceed 
0.95,  at  a  95%  probabilify,  95% 
confidence  level,  in  the  event  that  the 
fresh  fiiel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 

'water, 

3.  If  optimum  moderation  occurs  at 
low  moderator  density,  the  k-efiiective 
does  not  exceed  0.98,  at  a  95% 
probabilify,  95%  confidence  level,  in 
tbe  event  that  the  fresh  fuel  storage 
racks  are  filled  with  fuel  of  the 
maximum  peiinissible  U-235 
enrichment  and  flooded  with  a 
moderator  at  the  densify  corresponding 
to  optimum  moderation; 

4.  The  k-effective  does  not  exceed 
0.95,  at  a  95%  probabilify,  95% 
confidence  level,  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water; 

5.  The  quantify  of  special  nuclear 
material,  other  than  nuclear  fuel,  stored 
onsite  in  any  given  area  is  less  than  the 
quantify  necessary  for  a  critical  mass; 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63,  are 
provided  in  fiiel  storage  and  handling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safefy 
actions;  and 

7.  The  maximum  nominal  U-235 
enrichment  is  limited  to  5.0  weight 
percent. 

By  letter  dated  January  30, 1997,  as 
supplemented  May  28  and  October  3, 
1997,  the  licensees  requested  an 
exemption  from  10  CFR  70.24.  In  this 
request,  the  licensees  addressed  the 
seven  criteria  given  above.  The 
Commission's  technical  staff  has 
reviewed  the  licensees'  submittals  and 
has  determined  that  DBNPS  meets  the 
criteria  for  prevention  of  inadvertent 
criticalify.  Therefore,  the  staff  has 
determined  that  it  is  extremely  unlikely 
an  inadvertent  criticalify  will  occur  in 
the  handling  of  special  nuclear 
materials  or  in  thefr  storage  areas  at 
DBNPS. 

The  purpose  of  the  criticalify 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticalify  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  The  staff  has  determined  that  it 
is  extremely  unlikely  that  such  an 


accident  could  occur.  Furthermore,  the 
licensees  have  radiation  monitors,  as 
required  by  General  Design  Criterion  63, 
in  fuel  storage  and  handling  areas. 
These  monitors  will  alert  personnel  to 
excessive  radiation  levels  and  allow 
them  to  initiate  appropriate  safefy 
actions.  The  low  prolMbilify  of  an 
inadvertent  criticalify,  together  with  the 
licensees'  adherence  to  General  Design 
Criterion  63,  constitutes  good  cause  for 
granting  an  exemption  to  the 
requirements  of  10  CFR  70.24. 

The  Commission  has  determined  that 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  properfy  or  the  common 
defense  and  securify,  and  is  otherwise 
in  the  public  interest.  Therefore,  the 
Commission  hereby  grants  the  licensees 
an  exemption  from  the  requirements  of 
10  CFR  70.24  for  DBNPS. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (62  FR  59908). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samnel  |.  CoUiiis. 
Director.  Office  of  Nuclear  Readat 
Regulation. 

[FR  Doc  97-29977  FUed  11-13-97;  8:45  am] 
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PENSKW  BENEFIT  GUARANTY 
CORPORATION 

Intereet  Assumption  for  Dotsnnlning 
Variable-Rats  Prsmlum;  Intsrest 
Assumptions  for  Multismploysr  Plan 
Valuations  Follovving  Mass  WHtidrawal 

AQBICY:  Pension  Benefit  Guaranfy 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranfy  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  imder  part 
4006  applies  to  premium  payment  years 
beginning  in  November  1997.  The 
interest  assumptions  for  performing 
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multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  December  1997. 
TOR  RNmCR  WronMATIOM  CONTACT: 
Harold  ).  Aahner,  Assistant  General 
CounMl,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranfy  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-32ft-4024.  (For  TTY  and 
TDD,  call  800-877-8339  and  request 
connection  to  202-326-4024.) 

SUPPLBefTARY  INFORMATION: 

VariaUe-Rale  Premini^ 

Section  4006(aX3XE)(iii)(II)  of  the 
Employee  Retirement  Income  Securify 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (20  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  "The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  jdeld  on  30-year  Treasury 
securities  for  the  month  preceding  the 
banning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

Far  plan  years  beginning  before  July 
1. 1907,  the  applicable  percentage  of  the 
30-year  Treasury  yield  was  80  percent 
The  Retirement  Protection  Act  of  1994 
(RPA)  amended  ERISA  section 
4006(aM3)(E)(iii)(II)  to  provide  that  the 
nipUcable  percentage  is  85  percent  for 
plan  yean  begiiuing  on  or  after  July  1, 
1997,  through  (at  least)  plan  yean 
beginning  before  January  1, 2000. 

However,  under  section  774(c)  of  the 
RPA,  the  application  of  the  anoaadment 
is  deferred  for  certain  regulated  public 
utilify  (RPU)  plans  for  as  long  as  sue 
months.  The  applicable  percentage  for 
RPU  plans  will  therefore  remain  80 
peroent  for  plan  yean  beginning  before 
Jantury  1, 1998.  (The  rules  governing 
the  applicable  percentages  for  "partial" 
RPU  plans  are  described  in  §  4006.5(g) 
of  the  premium  rates  rmilation.) 

For  plans  for  which  the  applicable 
percentage  is  85  percent,  the  assumed 
interest  rate  to  be  used  in  determining 
varifd)le-rate  premiiuns  for  premium 
pajrment  yean  beginning  in  November 
1997  is  5.38  percent  (i.e.,  85  percent  of 
the  6.33  percent  yfeld  figure  for  October 
1997). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  yean  beginning  between 
December  1996  and  November  1997. 
The  rates  for  July  through  November 
1997  in  the  table  reflect  an  applicable 


percentage  of  85  percent  and  thus  apply 
only  to  non-RPU  plans.  However,  the 
rates  for  months  before  July  1997,  which 
reflect  an  applicable  percentage  of  80 
percent,  apply  to  RPU  (and  "partial" 
RPU)  plans  as  well  as  to  non-RPU  plans. 


POSTAL  SERVICE 


For  premkjm  payment  yewB  be- 
9inning  in: 


December  1996  . 

Januwy  1997 

Fet)njary  1997  _. 

March  1907 

April  1997 

May  1997 

June  1997 

July  1997  

August  1997 

September  1997 

October  1907 

November  1997  . 


Theae- 
sumed  irv 


meir 


5.18 
5.24 
5.46 
5.36 
5.54 
5.67 
5J6 
5.75 
5.53 
5.59 
5.53 
5.38 


For  premium  paymmt  jrean 
beginning  in  November  1997,  the 
assumed  interest  rate  to  be  used  in 
determining  variable-rate  premiums  for 
RPU  plans  (determined  using  an 
applicable  percentage  of  80  percent)  is 
5.06  pocent  For  "partial"  RPU  plans, 
the  assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiiuns  mn 
be  computed  by  applying  the  rules  in 
§  4006.5(g)  of  the  premium  rates 
regulation.  The  PBGCs  premium 
pa3anent  instruction  booklet  also 
describes  these  rules  and  provides  a 
woriuheet  for  computing  the  assumed 
rate. 

Multiemployer  Plan  Valnationa 
FoUowing  Maas  Wididrawal 

The  PBGC's  r^ulation  on  Duties  of 
Plan  Sponsor  FoUowing  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
asstunptions  under  the  PBGC's 
regulation  on  AUocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  asstunptions 
applicable  to  valuation  dates  in 
December  1997  imder  part  4044  an 
contained  in  an  amencbnent  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  November  1997. 

David  M.  StraMB. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  97-30044  Filed  11-13-97;  8:45  am] 
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Unltsd 

Qovamors;  Sunshlna  Act 

Nottflcalion  of  Hsm  Addsd  to 


of 


Date  ofKheting:  November  3, 1997. 

Status:  Qosed. 

Previous  Announcanent:  62  FR  55436, 
October  24. 1997. 

Change:  At  its  meeting  on  November  3. 
1997,  the  Board  of  Governon  of  the 
United  States  Postal  Service  voted 
unanimously  to  add  an  item  to  the 
agenda  of  its  closed  meeting  held  on 
that  date: 

Consideration  of  Amendment  to  Board 
Bylaws. 

Contact  Person  for  More  Information: 
Thomas  J.  Koerber,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475  L'Enfent 
Plaza,  SW..  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

Secretary. 

[FR  Doc  97-30165  Filed  11-12-97;  3K)7  pm] 
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RAILROAD  RETIREMENT  BOARD 
Sunshine  Act  Maatirtg 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  November  19, 1997,  9KX) 
ajn.,  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarten  building, 
844  North  Rush  iStreet,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Fnrtion  Open  to  tlM  Public 

(1)  Dndt  Bill-Exemption  from  FuU 

Rent 

(2)  Medicare  contract  fiscal  year  1998 

budget 

(3)  Coverage  Determination — 

Transportation  Management 
Services,  Inc. 

(4)  Employee  Service — Environmental 

Contractora  with  CSX 
Transportation  Comptmy 

(5)  Regulations-^art  220  (Subpart  C. 

Occupational  Disabilify) 

(6)  Fiscal  Year  1998  Poformance 

Appraisal  Plans 

(7)  Year  2000  Issues 

(8)  Labor  Member  Truth  in  Budgeting 

Status  Report 

Portion  Qoaed  to  dw  PnUfc 

(A)  1997  Performance  Appraisals 

(B)  Pending  Board  appeals: 

1.  Beverly  J.  Anderson 

2.  Martha  G.  Arnold 

3.  Sandra  B.  Banner 
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4.  Gussie  Y.  Brown 

5.  Odel  Clay 

6.  James  C.  Coutee 

7.  Barbara  A.  Donofrio 

8.  Robert  C.  Hoffman.  Sr. 

9.  Ronald  E.  Houck 

10.  John  A.  Soderman 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board.  Phone  No.  312- 
751-4920. 

Dated:  November  10. 1997. 
Beatrice  Ezenki, 
Secretary  to  the  Board. 
(FR  Doc.  97-30095  Filed  11-12-97;  9:52  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  36-28776] 

HIings  Under  the  Public  Utility  Holding 
Coniftany  Act  of  1935,  as  Amended 
f'Acr*) 

November  7, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appiication(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/ are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  1, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidiavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  andJ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Central  and  South  West  Services,  Inc. 
(70-7671) 

Central  and  South  West  Services,  Inc. 
("CSWS"),  1616  Woodall  Rodgers 


Freeway,  P.O.  Box  660164,  DaUas,  Texas 
75266,  a  non-utility  subsidiary  company 
of  Central  and  South  West  Corporation, 
a  registered  holding  company,  has  filed 
a  post-effective  amendment  under 
sections  9(a)  and  10  of  the  Act  and  rule 
54  imder  the  Act  to  an  application- 
declaration  filed  under  sections  9(a)  and 
10  of  the  Act 

By  orders  dated  August  10, 1990 
(HCAR  No.  25132),  December  18, 1992 
(HCAR  No.  25714),  and  December  28, 
1994  (HCAR  No.  26206)  ("Orders"), 
CSWS  was  authorized,  among  other 
things,  to  license  and  sell  to  non- 
associate  entities  through  December  31, 
1997  specialized  computer  programs 
and  to  provide  support  services  to 
licensees  and  entities  that  purchased  the 
software.  The  support  services  were  to 
include  program  enhancements  and 
problem  resolution  and  were  to  be  sold 
to  non-associate  companies  for  an 
amount  not  less  than  cost  to  CSWS. 

The  Orders  also  authorized  CSWS  to 
make  expenditures  of  up  to  SI  million 
per  calendar  year  and  to  make 
expenditures  of  up  to  $250,000  per 
project  to  develop  or  change  software 
for  non-associate  entities;  to  market 
software  and  services:  and  to  add  up  to 
ten  employees  to  support  these 
activities. 

Finally,  the  Orders  authorized  CSWS 
to  sell  reserve  computer  capacity  and  to 
provide  date  management  services  to 
non-associate  entities  provided  that 
CSWS  would  limit  computer  capacity 
sales  to  non-associate  entities  to  50 
percent  of  its  total  capacity. 

CSWS  now  requests  that  the 
Commission  extend  the  term  of  the 
authorizations  contained  in  the  Orders 
through  December  31,  2002. 

For  the  CkimmiMion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-29988  Filed  11-13-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rsleaia  No.  34-38306;  Rle  No.  SR-AMEX- 
•7-37] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
tt>e  American  Stock  Exchange,  inc., 
Relating  to  its  Designated  Options 
Area 

Novemlwr  6. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  October  14, 1997, 
the  American  Stock  Exchange,  Inc.  (the 
"Amex"  or  the  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Item  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  nde  change  from  interested 
persons. 

I.  Self-Regulatory  Oi:ganization's 
Statement  of  the  Terms  of  Suliatance  of 
thePropoaed  Rule  Change 

The  Amex  proposes  to  amend  its 
policy  to  include  additional  physically 
sepcurate  locations  on  the  Exchange's 
trading  floor  where  options  on  Amex- 
listed  stoclLS  may  trade.  The  information 
will  be  found  in  an  upcoming 
information  circular  of  the  Exchange. 

n.  Self-Ri^ulatory  Organization's 

Stat«nent  of  the  Purpose  of,  and 
Statutory  for,  the  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
nde  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  twlow.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

In  1988,  the  Exchange  received 
Commission  approval  to  trade  options 
on  Amex-listed  stocks.'  The  approval 
was  based  upon  the  Amex's  trading 
floor  for  equities  and  options  on  those 
equities  being  sufficiently  separated 
such  that  there  could  be  no  time  and 


<  Securitias  Exchange  Act  Release  No.  26147 
(October  3.  1980).  53  FR  39S56  (October  7. 1988). 
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place  advantage  derived  fiom  the 
physical  proximity  of  the  two  floors 
which  could  be  exploited. 

Since  the  1088  approval  was  granted, 
the  trading  of  options  on  Amex-listed 
securities  has  continued  to  occur  on  the 
Exchange  at  locations  that  are 
physically  separate  bom  the  locations 
where  the  trading  of  Amex-listed  stocks 
occurs.  The  Exchange  contains 
additional  locations  that  are  also 
physically  separate  from  the  locations 
where  Amex-listed  stocks  trade  that 
have  yet  to  be  designated  as  areas  for  the 
trading  of  options  on  Amex-listed 
stocks.  The  Exchange  now  proposes  to 
amend  its  policy  to  include  those 
additional  physically  separate  locations 
as  areas  where  the  trading  of  options  on 
Amex-listed  stocks  may  occur  (the 
"Designated  Options  Area"). 

While  the  number  of  options  on 
Amex-listed  stocks  has  increased 
slowly,  to  approximately  45  classes 
since  1988,  the  overall  number  of  option 
classes  traded  on  the  Exchange  has 
increased  over  350%  since  that  time.  As 
a  restdt  of  this  increase  in  classes  of 
options  traded  at  Amex,  the  Exchange 
cuirently  lacks  flexibility  in  moving 
trading  uiuts  around  its  trading  floors. 
Those  specialist  units  cun«ntly  trading 
options  on  Amex-listed  stocks  are 
forced  to  remain  in  the  current 
Designated  Options  Area,  even  though 
they  have  outgrown  their  space,  or  foce 
giving  up  those  classes  to  move  to  larger 
quarters.  Moreover,  specialist  units  t^t 
currenUy  do  not  trade  any  options  on 
Amex-listed  stocks  are  unable  to  do  so 
because  there  is  no  room  left  in  the 
current  Designated  Options  Area.  The 
increase  in  classes  of  options  traded  on 
the  Exchange  and  the  Exchange's  need 
for  flexibility  in  moving  the  variotis 
trading  units  aroimd  the  Exchange's 
trading  floors  has  made  it  necessary  for 
the  Exchange  to  find  additional 
ph)rsically  separate  locations  to  include 
in  the  Designated  Options  Area. 

To  address  the  above  concerns,  the 
Exchange  proposes  to  include  in  its 
Designated  Options  Area  the  mezzanine 
trading  level  located  above  the 
Exchange's  main  equity  trading  floor 
area  (the  "Mezzanine")  and  that  area  of 
the  Exchange  consisting  of  the  back  row 
of  the  west  side  of  the  &cchange's  maiii 
trading  floor  also  referred  to  as  the  west 
side  of  Exchange  Post  12, 13,  and  15 
(the  "Back  Row").  The  Commission 
recognized  in  1994  that  the  Mezzanine 
is  a  physically  separate  trading  location 
when  it  approved  the  inclusion  of 
Amex-listed  stocks  in  stock  industry 
index  groups  provided  the  index  traded 
separate  fiom  the  Exchange's  Designated 


Stock  Area.'  Consistent  vdth  the 
Commission's  approval  of  that  proposal, 
the  Mezzanine  and  the  Back  Row  are 
physically  separate  from  the  Designated 
Stock  Area  so  as  to  avoid  direct  sight 
lines  and  communication  by  means  of 
hand  signals  between  either  the 
Mezzanine  or  the  Back  Row  and  the 
Designated  Stock  Area. 

The  proposed  rule  change  will  not 
increase  the  potential  for  trading  abuse 
or  manipidation  as  there  is  no  line  of 
sight  between  the  Mezzanine  and  the 
Back  Row  and  the  Designated  Stock 
Area,  thus  no  time  or  place  advantage 
results  from  the  proposed  rule  change. 
Although  the  proposed  rule  change  will 
not  increase  the  potential  for  trading 
abuse  or  manipulation,  the  Exchange 
does  cmrenUy  have  in  place  various 
safeguards  to  detect  and  prevent  any 
such  abuse  or  manipulation.  These 
safeguards  include  Amex  Rule  175, 
which  prohibits  any  specialist  from 
acting  as  an  options  specialist  or 
functioning  in  any  capacity  involving 
marketmaking  responsibilities  in  any 
option  as  to  which  the  imderlying 
security  is  a  stock  in  which  the 
specialist  is  registered  as  such. 

In  addition  to  the  safeguards 
contained  in  Amex  Rides  175,  the 
Exchange  prohibits,  imder  Amex  Rule 
958,  any  equity  specialist,  odd-lot  dealer 
or  Nasdaq  market  maker  from  acting  as 
a  registered  trader  in  a  class  of  stock 
options  on  a  stock  in  which  he  is 
registered  in  the  primary  market  place. 
This  Rule  also  prohibits  any  member, 
while  acting  as  a  Registered  Options 
Trader,  if  he  is  also  registered  as  a 
Registered  Equity  Trader  or  Registered 
Equity  Marketmaker,  from  executing  a 
proprietary  Exchange  option  transaction 
on  an  Amex-listed  stock  if  during  the 
preceding  60  minutes,  he  has  been  in 
the  Designated  Stock  Area  where  the 
Amex-listed  stock  is  traded. 

To  insure  compliance  with  the  above 
safeguards,  the  Exchange  has  in  place 
various  surveillance  procedures.  The 
Exchange's  surveillance  procedures, 
which  are  set  forth  at  Section  XI.  C  of 
the  Amex  Trading  Analysis  Options 
Surveillance  Manual  Concnning  Paired 
Security  Review,  including,  among 
other  items,  the  preparation  of  daily 
activity  reports  on  Registered  Options 
Trader's  ("ROT")  biding  activity  in 
Amex-listed  stocks  and  options.  These 
reports  are  than  used  to  analyzed  ROT 
trading  activity  to  insure  compliance 
with  Amex  Ride  958. 


(2)  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act* 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)*  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
bcilitating  transactions  in  securities, 
and  to  mnove  impediments  to  and 
perfsct  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  tiie 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


nL  Date  of  Effectiveness  of  the 
Propoaed  Ruk  Change  and  Timing  far 
Commiaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conuneata 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


*Securitie*  Exchange  Act  Rdaaae  Na  343S9  (July 
12, 1994).  59  FR  38799  (July  19.  1994). 


M5U.S.CS78flb). 
•15U.S.C§78«b)(5). 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
oCBce  of  the  Amex.  All  submissions 
should  refer  to  SR-AMEX-97-37  and 
should  be  submitted  by  December  5, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Etoc.  97-29931  Filed  11-13-97;  8:45  am] 
BNJJNO  oooE  aoia-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

ptelease  No.  34-39305;  RIa  No.  SR-CBOE- 
97-S7] 

SeH-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Extension  of  the 
Permissible  Maturity  of  FLEX  Equity 
Options 

November  6. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  and  Rule 
19b-4  thereunder, 2  notice  is  hereby 
given  that  on  Octot)er  23,  1997,  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sofaatance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  change  its 
rules  to  permit  a  FLEX  equity  option  to 
have  a  term  of  five  years  in  certain 
ciiciimstances. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  tor,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  OrganizaUon's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  allow 
FLEX  equity  options  ^  traded  on  the 
Exchange  to  have  a  matvuity  beyond 
three  years  and  up  to  five  years  in 
certain  circumstances.  Currently,  FLEX 
equity  options,  by  operation  of  Rule 
24A.4(a)(4)(i),  are  limited  to  a  maturity 
of  three  years. 

When  the  Exchange  filed  for 
permission  to  list  and  trade  FLEX  equity 
options  *  it  determined  to  limit  the 
maturity  of  these  options  to  three  years 
because,  unlike  FLEX  Index  options 
which  were  already  being  traded  on  the 
Exchange  since  February  1993  and 
which  could  have  a  maturity  of  up  to 
five  years,  the  Exchange  was  concerned 
that  there  would  not  be  sufficient 
liquidity  in  many  equity  option  classes 
to  support  series  with  a  longer  term  to 
expiration.  Since  it  has  traded  FLEX 
equity  options,  however,  the  Exchange 
has  had  numerous  requests  from  broker- 
dealers  to  extend  the  maturity  of  FLEX 
equity  options  to  five  years.  Among  the 
reasons  the  broker-dealer  firms  have 
been  interested  in  seeking  an  extension 
in  the  allowable  maturity  is  that  these 
longer  expiration  FLEX  equity  options 
might  be  used  to  hedge  a  firm's  longer 
term  issuances  of  structured  products 
linked  to  returns  of  an  individual  stock. 
The  Rule  would  permit  the  longer  term 
FLEX  equity  options  to  be  listed  when 
requested  by  the  submitting  member  if 
the  FLEX  Post  Official  determined  that 
sufficient  liquidity  existed  among 


"17  CFR  200.3O-3(aMl2). 

M5U.S.C578«(bKl). 

>17CFR240.19l>-«. 


>  FLEX  equity  options  are  flexible  excbange- 
tiadad  options  contracts  which  overiie  equity 
■acBiities.  In  addition.  FLEX  equity  options  provide 
inveetors  with  the  ability  to  customize  basic  option 
features  including  size,  expiration  date,  exennse 
style,  and  certain  exercise  prices. 

*  SR-CBOE-95-43  approved  in  Exchange  Act 
Relaeae  No.  36841  (Febniary  14,  1996).  61  FR  8666 
(February  21,  1996). 


Equity  FLEX  qualified  peulicipants.  By 
allowing  for  the  extension  of  the 
maturity  of  FLEX  equity  options  to  five 
years  in  situations  where  there  is 
demand  for  a  longer  term  expiration  and 
where  there  is  sufficient  liquidity 
among  Exchange  qualified  market- 
makers  to  support  the  request,  the 
proposed  rule  change  will  better  serve 
the  needs  of  CBOE's  customers  and  the 
Exchange  members  who  make  a  market 
for  such  customers. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act '  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and  to 
protect  investors  and  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


»15U.S.C§78J[b). 
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with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-9/-57  and  should  be 
submitted  by  December  5, 1997. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  97-29932  Filed  11-13-97;  8i45  am] 

MJJNQ  0001  Wie-Ol-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39307;  nie  Na  SR-CHX- 
•7-21] 

SeH-Regulatory  Organlzatiofis;  Notice 
of  Rilng  of  Propo— d  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporaled,  Regarding  Suitability  of 
Cualomar  Recommendations 

November  6. 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4,2  notice  is 
hereby  given  that  on  September  18, 
1997,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
file  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change,  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statemnat  of  the  Terms  of  Substance  of 
the  Proposed  Change 

The  Exchange  proposes  to  add  Article 
Vm,  Rule  25  to  the  Exchange's  Rules 
relating  to  market-at-the-close  orders. 
The  text  of  the  proposed  rule  change  is 
as  follows:  new  text  is  italicized. 


•  17  CFR  200.3a-3(a)(12). 
M5U.S.C§788(bXl). 

*  17  CFR  240.196-4. 


ArlScle  VUI 
Business  Conduct 

Rule  25.  (a)  In  recommending  to  a 
customer  the  purchase,  sale  or  exchange 
of  any  security,  a  member  shall  have 
reasonable  grounds  for  believing  that 
the  recommendation  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  security  holdings  and  as  to  his 
financial  situation  and  needs. 

(b)  Prior  to  the  execution  of  a 
transaction  recommended  to  a 
customer,  other  than  transactions  with 
customers  where  investments  are 
limited  to  money  market  mutual  funds, 
a  member  shall  make  reasonable  efforts 
to  obtain  information  concerning: 

(i)  the  customer's  financial  status; 

(U)  the  customer's  tax  status; 

(Hi)  the  customer's  investment 
objectives; 

(iv)  such  other  information  used  or 
considered  to  be  reasonable  by  such 
member  or  registered  representative  in 
making  recommendations  to  the 
customer. 

Interpretations  and  Policies 

.01  The  following  is  a  non-exclusive 
list  of  practices  that  the  Exchange 
deems  to  violate  a  member's  duty  to 
recommend  to  a  customer  only 
securities  suitable  for  that  customer. 

(a)  Recommending  speculative  low- 
priced  securities  to  customers  without 
knowledge  of  or  an  attempt  to  obtain 
information  concerning  the  customers' 
other  securities  holdings,  their  financial 
situation  and  other  necessary  data. 

(b)  Excessive  activity  in  a  customer's 
account,  often  referred  to  as  "churning' 
or  "overtrading. "  There  are  no  specific 
standards  to  measure  excessiveness  of 
trading  in  customer  accounts,  because 
this  Jimst  be  related  to  the  objectives 
and  financial  situation  of  the  customer 
involved. 

(c)  Trading  in  mutual  fund  shares, 
particularly  on  a  short-term  basis.  It  is 
clear  that  normally  these  securities  are 
not  proper  trading  vehicles  and  such 
activity  on  its  face  may  raise  the 
question  of  trade  violation. 

(d)  Fraudulent  activity,  including: 
establishing  fictitious  accounts  in  order 
to  execute  trtmsactions  which  otherwise 
would  be  prohibited;  executing 
transactions  in  discretionary  accounts 
in  excess  of  or  without  actual  authority 
from  customers;  causing  the  execution 
of  transactions  which  are  imauthorized 
by  customers  or  the  sending  of 
confirmations  in  order  to  cause 
customers  to  accept  transactions  not 
actually  agreed  upon;  and  unauthorized 
use  or  borrowing  of  customers'  funds 
and  securities. 


(e)  Becoaunending  the  purchase  of 
securities  or  the  continuing  purchase  of 
securities  in  amounts  that  are 
inconsistent  with  the  reasonable 
expectation  that  the  customer  has  the 
financial  ability  to  meet  such  a 
conunitment. 

.02  Derivatives  and  Other  New 
Financial  Products.  As  new  financial 
products  are  introduced  into  the 
marketplace,  it  is  important  that 
members  rmke  every  effort  to 
familiarize  themselves  with  each 
customer's  financial  situation,  trading 
experience,  and  ability  to  meet  the  rida 
involved  with  such  products  and  to 
make  every  effort  to  make  customers 
aware  of  the  pertinent  information 
regarding  new  financial  products. 
Moreover,  members  should  be  careful  to 
always  comply  with  all  Exchange 
requirements  regarding  the  trading  of 
such  products. 

n.  Setf-Regulatory  Oiganizatioa's 
Statement  of  the  Purpose  oC  and 
Statutory  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Purposed  Rule 
Change 

1.  Purpose 

r 

The  Exchange  currently  does  not  have 
a  rule  that  expressly  addresses 
suitability,  churning  and  related  matters 
for  Exchange  members.  While  the 
Exchange  believes  that  such  conduct 
may  currently  foil  within  existing 
Exchange  rules,  such  as  the  Exchange's 
rule  relating  to  "just  and  equitable" 
activity,  the  Exchange  believes  that  it  is 
desirable  at  this  time  to  specifically 
address  this  type  of  conduct  As  a  result, 
the  purpose  of  the  proposed  rule  change 
is  to  add  Rule  25  to  Article  Vm  of  the 
Exchange's  rules,  requiring  that,  in 
recommending  to  a  customer  the 
purchase,  sale  or  exchange  of  any 
security,  a  member  must  have 
reasonable  grounds  for  believing  that 
the  recommendation  is  suitable  for  such 
customer  upon  the  basis  of  the  focts,  if 
any,  disclosed  by  such  customer  as  to 
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his  other  security  holdings  and  as  to  his 
financial  situation  and  needs. 

Specifically,  prior  to  the  execution  of 
a  transaction  recommended  to  a 
customer,  other  than  transactions  with 
customers  where  investments  are 
limited  to  money  market  mutual  hinds, 
a  member  would  be  required  to  make 
reasonable  efforts  to  obtain  information 
concerning  the  customer's  financial 
status,  the  customer's  tax  status,  the 
customer's  investment  objectives,  and 
such  other  information  used  or 
considered  to  be  reasonable  by  such 
member  or  registered  representative  in 
making  recommendations  to  the 
customer. 

The  rule  change  would  contain  a  non- 
exclusive list  of  practices  that  the 
Exchange  deems  to  violate  a  member's 
duty  to  recoounend  to  a  customer  only 
securities  suitable  for  that  customer. 
These  would  be:  (1)  Recommending 
speculative  low-priced  securities  to 
customers  without  knowledge  of  or  an 
attempt  to  obtain  information 
concerning  the  customers'  other 
securities  holdings,  their  financial 
situation  and  other  necessary  data;  (2) 
excessive  activity  in  a  customer's 
account,  often  referred  to  as  "churning" 
or  "overtrading";  (3)  trading  in  mutual 
fund  shares,  particularly  on  a  short-term 
basis;  (4)  firaudulent  activity  (including 
establishing  fictitious  accounts  in  order 
to  execute  transactions  which  otherwise 
would  be  prohibited,  executing 
transactions  in  discretionary  accounts  in 
excess  of  or  without  actual  authority 
from  customers,  causing  the  execution 
of  transactions  which  are  unauthorized 
by  customers  or  the  sending  of 
confirmations  in  order  to  cause 
customers  to  accept  transactions  not 
actually  agreed  upon,  and  unauthorized 
use  or  borrowing  of  customers'  funds 
and  securities);  and  (5)  recommending 
the  purchase  of  securities  or  the 
continuing  purchase  of  securities  in 
amounts  tiat  are  inconsistent  with  the 
r^isonabie  expectation  that  the 
customer  has  the  financial  ability  to 
meet  such  a  commitment. 

In  addition,  with  regard  to  derivative 
financial  products,  the  rule  change 
would  require  that  members  made  every 
effort  to  familiarize  themselves  with 
each  customer's  financial  situation, 
trading  experience,  and  ability  to  meet 
the  risks  involved  with  such  products 
and  to  make  every  effort  to  make 
ciistomers  aware  of  the  pertinent 
information  regarding  new  financial 
products. 

2.  Statutory  Basis 

The  purposed  rule  change  is 
consistent  with  Section  6th)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 


and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  regulating  securities 
transactions,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  marinet  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  wrritten  comments  on  the 
proposed  rule  change. 


m.  Date  of  ECEectiyeiieM  of  the 
Proposed  Rule  Change  and  Timing  for 
CoDuniaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  periqd  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

wUl: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 


should  refer  to  File  No.  SR-CHX-97-21 
and  should  be  submitted  by  December 
5. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Mugarat  H.  McFaiiand. 
Deputy  Secretary. 

(FR  Doc.  97-29987  Filed  11-13-97;  8:45  am] 
aaxMO  cooc  MTD-ei-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[RstoMe  No.  34-39309:  Hie  Na  SA-08CC- 

Self-Regulatory  Organizations; 
Govamroant  SacurMaa  Claarlng 
Corporation;  Notica  of  HIing  and  Order 
Granting  Accalaratad  Approval  of  a 
Propoaad  Rule  Change  Regarding 
Funda-Only  Sattlamant  Payment 
Procaduraa 

November  7, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
July  16,  1997,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  September  19, 1997  and  on 
November  4. 1997,  amended  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  items  have 
been  prepared  primarily  by  GSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propmed  Rule  Change 

The  proposed  rule  change  will  amend 
GSCC's  rules  to  provide  netting 
members  with  the  option  of  making 
funds-only  settlement  payments  to 
GSCC  by  authorizing  banks  to  accept 
payment  directions  directly  from  GSCC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
n'le  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 


»17CFR300.30(a)(12). 
« 15  U.S.C  78^K1)- 
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and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  main  purpose  of  the  proposed 
rule  change  is  to  amend  GSCC's  rules 
concerning  netting  members'  funds-only 
setUement  payments  to  GSCC.  Under 
the  proposed  rule  change,  netting 
membens  will  have  the  option  of 
satisfying  their  funds-only  settlement 
obligations  with  GSCC  by  way  of  an 
automatic  debit  ("auto  debit") 
arrangement  GSCC  has  informed  the 
Commission  that  other  clearing 
agencies,  such  as  The  Options  Clearing 
Corporation,  use  such  agreements  to 
facilitate  their  funds-only  setdement 
process. 

Under  GSCC's  ctirrent  rules,  a  netting 
member  with  an  obligation  to  pay  a 
funds-only  settlement  amount  to  GSCC 
on  a  particular  business  day  instructs  a 
depository  institution  acceptable  to 
GSCC.  currentiy  The  Bank  of  New  York, 
to  make  such  payment  to  GSCC  on  its 
behall  These  payment  procedures 
oblige  GSCC  each  day  to  monitor 
continuously  its  account  at  the 
depository  institution  to  determine 
whethw  every  netting  member  with  a 
funds-only  settlement  obligation  to 
GSCC  has  made  its  payment  in  a  timely 
manner. 

The  proposed  auto  debit  arrangement 
wiU  supplement  the  current  approach  to 
payment  processing.  Under  the 
proposed  rule  change,  netting  members 
will  have  the  option  to  satisfy  funds- 
only  setdement  obligations  pursuant  to 
payment  instructions  given  directiy  l^ 
GSCC  to  their  banks.  Each  netting 
member  choosing  this  option  wiU  mtnr 
into  an  agreement  writh  GSCC  and  a 
bank  acceptable  to  both  the  member  and 
GSCC.3  The  bank  will  be  required  to 
meet  the  financial,  operational 
capability,  and  other  requirements  set 
forth  in  GSCC's  rules  for  eligibility  to 
issue  letters  of  credit  on  behalf  of 
members  for  clearing  fund  purposes. 
GSCC  believes  that  because  the  bank 
will  maintain  accounts  on  behalf  of  both 
the  member  and  GSCC.  it  will  be  able 
to  make  and  to  collect  funds-only 
setdement  payments  efficientiy  by 
posting  debit  and  credit  entries  to  the 
applicable  accounts  on  its  own  books. 

Pursuant  to  the  auto  debit  agreement, 
the  benk  generally  Mrill  make  payment 


to  GSCC's  accoimt  by  9:00  a.m.*  on 
behalf  of  netting  members  owing  funds 
to  GSCC.  If  the  bank  does  not  intend  to 
make  any  payments  on  behalf  of 
members,  it  will  so  inform  GSCC  by 
8:00  a.m.  Therefore,  GSCC  effectively 
will  be  guaranteed  payment  by  8:00  a.m. 
unless  it  receives  a  notice  of  dishonor 
from  the  bank.  GSCC  believes  that  the 
use  of  the  auto  debit  arrangement  will 
promote  the  timely  receipt  of  fimds 
payments  by  GSCC  and  will  reduce  the 
operational  duties  GSCC  encoimters  in 
monitoring  its  cunent  funds-only 
setdement  payment  process. 

In  connection  with  the  auto  debit 
arrangement.  GSCC  has  proposed 
changes  to  certain  of  its  other 
procedures.  First,  GSCC  will  begin 
requiring  all  netting  members  to  make 
funds-only  setdement  payments  to 
GSCC  by  9:00  a.m.  and  will  enforce  this 
deadline  with  the  assistance  of  its  new 
fine  schedule  described  in  File  No.  SR- 
GSCC-97-04  as  of  January  2. 199B.  In 
December  of  this  year,  the  eariier 
opening  of  the  cash  FedWire  at  12:30 
a.m.  is  scheduled  to  take  eCbct  GSOC 
previously  received  authorixation  from 
the  Commission  to  require  netting 
mendMTB  to  make  funds-only  setdement 
payments  to  GSCC  by  9:00  a-m." 
However,  because  of  its  concern  that 
members  would  not  be  able  to  meet  this 
deadline  on  a  consistent  basis,  GSCC 
has  kept  the  deadline  at  10:00  a.m. 

Second,  the  proposed  nde  change  will 
eliminate  the  extra  hour  for  the  payment 
to  GSOC  of  funds-only  setdement 
amounts  currentiy  in  effect  for  netting 
members  whose  offices  are  located 
outside  of  the  New  York  City  time  zone. 
GSOC  believes  that  this  extra  hour  is  no 
longer  necessary  because  of  members' 
increased  ability  to  make  efficient  and 
timely  payments  due  to  the  earlier 
opening  of  the  cash  FedWire  and  the 
availability  of  the  auto  debit 
arrangement 

Finally,  under  the  proposed  rule 
change.  GSCC  will  move  the  deadline 
for  it  to  pay  a  netting  member  any 
funds-only  setdement  payment  it  owes 
from  11:00  ajn.  to  10:00  ajn.  GSOC 
believes  that  it  is  equitable  for  netting 
members  also  to  benefit  frtmi  the 
availability  of  the  eariier  opening  of  the 
cash  FedWire  and  the  efficiencies  of  the 
auto  debit  arrangement 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Act"  because  it  will  increase 


*Tha  CoauniMion  has  modified  the  text  of  the 
■umniarias  prepaiad  by  GSOC 

*GSC£  tubmitted  a  draft  fonn  of  the  agreament 
••  Bxhiliit  A  to  its  filing,  which  is  available  far 
review  and  copying  at  the  Commission's  Public 
Refarance  Room  and  thiough  GSCC 


*  All  times  cited  herein  are  New  York  time. 

■Securities  Exchange  Act  Release  No.  33237 
(November  22, 1993),  58  FR  63414  [POa  Na  SR- 
GSCC-91-041. 

•15  U.S.C  78q-l(bK3)(F). 


setdement  efficiency  and  reduce 
payment  related  risks  to  GSCC. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  Members  will  be 
notified  of  the  rule  change  filing  and 
comments  wUl  be  solicited  by  an 
important  notice.  GSCC  will  notify  the 
Commission  of  any  written  comments 
rec^ved  by  GSCC. 

m.  Date  of  Eflectfveneas  of  the 
Proposed  Rule  Change  and  Tindng  for 
Commisaion  Action 

Section  17A(b)(3KF)  of  die  Act' 
requires  that  the  rules  of  a  rl— ring 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  this  obligation  because 
the  auto  debit  arrangement  will  allow 
GSCC  to  increase  its  control  over  the 
payment  of  fimds-only  setdement 
payments.  As  a  residt,  the  amount  of 
time  and  energy  GSCC  currentiy  spends 
monitoring  netting  members'  pajnnentB 
of  thefr  fimds-only  setdement 
obligations  should  be  reduced  and  the 
risk  of  nonpayment  or  late  payment  of 
such  obligations  should  be  reduced. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the 
publication  of  notice  of  filing. 
Approving  prior  to  the  thirtieth  day 
after  publication  of  notice  will  allow 
GSCC  to  immediately  begin 
implementing  the  auto  debit 
arrangement  which  should  result  in 
increased  efficiency  in  the  clearance 
and  setdement  process  for  GSCC's 
netting  members  that  use  the 
arrangement  The  Commission  also 
notes  that  use  of  the  auto  debit 
arrangement  will  not  be  mandated  by 
GSCC. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
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Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nile  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-97-06  and 
should  be  submitted  by  December  5. 
1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19{b){2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
GSOC-97-06)  be  and  hereby  ia 
approved. 

For  the  Commission  by  the  Division  (rf 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigant  H.  McFarland. 
Deputy  Secretary. 

(FR  Doa  97-29930  Filed  11-13-97;  8:45  am] 
■UMO  oooc  aoi«-«i-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetaM*  Na  34-39S11;  HI*  Na  SR-PCX- 
97-40] 

Self-Regulatory  Organizations;  Notice 
of  Rling  artd  Immediate  Effectiveness 
of  Pro|K>sed  Rule  Change  by  tfie 
Padflc  Exchange,  inc.  Relating  to  a 
Fee  Cttange  for  ASAP  Memt>er8 

November  7. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
30. 1997,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Sectuities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Oi;ganizAion'8 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
its  Schedule  of  Rates  for  Exchange 
Services  by  changing  its  annual  fee  for 
Automatic  System  Access  Privilege 
("ASAP")  Members.'  The  text  of  the 
proposed  rule  is  available  at  the  Office 
of  the  Secretary,  the  PCX,  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  the  Exchange's  current 
Schedule  of  Rates,  an  ASAP  Membw  is 
required  to  pay  the  Exchange  an  annual 
fee  equal  to  20%  of  the  average  price  of 
Exchange  membership  sales  in  the  three 
months  immediately  preceding  the 
Member's  activation  or  renewal  of 
membership.'*  The  minimum  ASAP  fee 
is  $4,000  (and  it  is  non-refundable). 

The  Exchange  is  now  proposing  to 
modify  this  fee,  making  it  $4,000  per 
year  (non-refundable). 

The  Exchange  is  reducing  its  fee  for 
ASAP  memberships  in  order  to  make  its 
rates  applicable  to  electronic  trading 
more  competitive.  The  proposal  is  also 
intended  to  reduce  the  significant 
increase  in  fees  for  ASAP  memberships 
that  has  accompanied  the  recent  rise  in 
Exchange  seat  prices.' 


2.  Statutory  Basis 

The  proposal  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
Section  6(b)(4),"  in  particular,  in  that  it 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


•15U.S.C78»(bK2). 
•  17  cm  200.30-3(aXl2). 
'  15  U.S.C  78i(bXl). 
*17CFR240.19b-«. 


'  ASAP  Memberships  are  governed  by  PCX  Rule 
1.14. 

*  See  Exchange  Act  Release  No.  37913  (November 
1. 1996)  61  FR  57936  (November  8.  1996)  (PCX-96- 
33).  In  that  filing,  the  Exchange  had  changed  its  fee 
from  S4,000  a  year  to  the  current  schedule  as 
described  in  the  text. 

>  A  PCX  seat  was  sold  for  $380,000  recently; 
•bout  the  same  time  last  year,  a  seat  was  sold  for 
$145,000.  Telephone  conversation  between  Michael 
D.  Pierson,  Senior  Attorney,  PCX,  and  Vicky 
Berberi-Doumar.  Special  Counsel,  Division  of 


m.  Date  of  Efiectiveneas  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
Section  19(bH3)(A)  ^  of  the  Act  and  Rule 
19b-4(e)  under  the  Act.'  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


Market  Regulation,  Commisaion.  on  November  4, 
1997. 

•  15  U.S.C  78flb)(4). 

'15U.S.C78«(bX3MA). 

•17CFR240.19b-4(e). 
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available  far  inspection  and  copying  in 
the  Commission's  PuUic  Reiuence 
Room.  450  Fifth  Street  N.W.. 
Washington.  D.C  20540.  Copies  of  such 
filing  ¥rill  also  be  available  ror 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refiar  to  File  No.  SR-PCX-e7-40 
and  should  be  submitted  by  December 
5. 1997. 

For  the  Comminion,  by  the  Division  of 
Market  Regulations,  punuant  to  delegated 
authoritj." 

Margarat  H.  McFariaad. 

Deputy  Secretary. 

(FR  Doa  97-29933  Filed  11-13-97;  8:45  am] 


80C1AL  SECURfTY  ADMINISTRATION 

Agancy  inlonnoUon  CollecMon 
AeUvWos;  Submlsalona  for  0MB 


This  notice  lists  information 
collection  packages  that  have  been  sent 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance,  in  compliance 
with  Pub.  L.  104-13  efbctive  October  1, 
1995.  The  Paperwork  Reduction  Act  of 
1995. 

1 .  Electronic  ReqtMest  for  Replacement 
SSA-1099/SSA-1042S—0960-New.  The 
information  requested  will  be  used  by 
the  Social  Security  Administration 
(SSA)  to  provide  replacement  copies  of 
Forms  SSA-1099/SSA-1042S  needed  to 
prepare  Federal  tax  returns.  Over 
700.000  requests  are  received  annually 
for  replacement  forms  from  Social 
Security  beneficiaries  by  SSA  field 
offices  and  teleservice  centers.  SSA 
intends  to  ofiier  the  public  the  option  to 
use  the  Internet  to  request  that  the 
Agency  mail  to  them  a  replacement 
SSA-1099/SSA-1042S,  eliminating  the 
need  for  a  phone  call  to  a  teleservice 
center  or  a  visit  to  a  field  office,  llie 
respcmdents  are  Tide  U  Social  Security 
beneficiaries. 

Number  of  Respondents:  7,000. 
Frequency  of  netponse:  1. 
Avmage  Burden  Per  Response:  5 
minutes. 
Estimated  Annual  Burden:  583  hours. 

2.  Diecrimirtation  Complaint  Frnm — 
09eo-New.  The  information  collected 
on  form  SSA-437  will  be  used  by  SSA 
to  investigate  and  informally  resolve 
complaints  of  discrimination  based  on 
race,  color,  national  origin,  sex,  age, 
religion  and  retaliation  in  any  program 
or  activity  conducted  by  SSA.  A  person 
who  believes  that  he  or  she  has  been 
discriminated  against  on  any  of  the 
above  basis  may  file  a  written  complaint 


of  discrimination.  The  information  vdll 
be  used  to  identiiy  the  complainant; 
identify  the  alleged  discriminatoiy  act 
ascertain  the  date  of  the  alleeed  act 
obtain  the  idmitity  of  the  in(Uvidual(s)/ 
facility/component  that  allegedly 
discriminated;  and  ascertain  other 
relevant  information  that  would  assist 
in  the  investigation  and  resolution  of 
the  complaints.  The  respondents  are 
individuals  who  aUege  discrimination 
on  the  grounds  desci^Uied  above. 

Number  of  Respondents:  250. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1  hour. 

Estimated  Aimual  Burden:  250  hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA.  Attn:  Laura  Oliven.  New 
Executive  Office  Building,  Room 
10230.  725  17th  St.  NW.  Washington. 
D.C  20503. 

(SSA) 

Social  Security  Administration. 

DCFAM.  Attn:  Nicholas  E.  Tagliareni. 

l-A-21  Operations  Bldg..  6401 

Security  Blvd..  Baltimore.  MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  cleerance  peckages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  November  7, 1997. 

Nicholas  R.T^ilasni. 

RepoitB  Clearance  Ofpcer.  Soda!  Security 
Administration. 

(FR  Doc.  97-29993  Filed  11-13-97;  8:45  ami 

BNAan  OOOC  41«»-»# 


DEPARTMENT  OF  STATE 
[PubNc  Nonce  Na  2627] 

Stripping  CoordraMng  Commttlao; 
Subcomnritlaa  on  SalMy  of  Ufa  at  Saa 
and  Aaoocllad  Dodlaa  Working  Qroup 
on  Stability  and  Load  Unaa  and  on 
RaMng  Vaaaala  Safety:  Maaling  Notica 


•17  CFR  200.3O-3(aXl2). 


The  Working  Group  on  Stability  and. 
Load  Lines  and  on  Fishing  Vessels 
Safaty  of  the  Subcommittee  on  Safety  of 
Life  at  Sea  will  conduct  an  open 
meeting  at  9  a.m.  on  Thursday, 
December  4, 1997,  in  Room  1103.  at 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW.,  Washington,  DC 
20593-0001.  This  meeting  will  discuss 
the  upcoming  41st  Session  of  the 
Subcommittee  on  Stability  and  Load 


Lines  and  on  nshing  Vessels  Sefoty 
(SLF)  and  associated  bodies  of  the 
International  Maritime  Oiganization 
(IMO)  which  wiU  be  held  on  January 
26-30, 1998.  at  (he  IMO  Heedquarters  in 
London,  England. 

Items  of  (tiscussion  will  include  the 
following: 

a.  Harmonization  of  damage  stability 
provisions  in  the  IMO; 

b.  Progress  of  the  Intercessional 
Correspondence  Ckoup  on  Load  Lines 
issues; 

c.  Technical  revisions  to  the  Code  on 
Intact  Stability; 

d.  Hish  Speed  Craft  Code  reviston; 

e.  Role  of  the  human  element, 
including  shipboard  loading  and 
stability  software;  and 

t  Safety  aspects  of  ships  engaged  in 
a  ballast  water  exchange. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room. 

Interested  persons  may  seek 
information  by  writing:  Mr.  Paul  Coieen, 
U.S.  Coast  Guard  Headquarters. 
Commandant  (G-^4SE-2),  Room  1308, 
2100  Second  Street,  SW..  Washington. 
DC  20593-0001  or  by  calling  (202)  267- 
2988. 

Dated:  November  S,  1997. 
RbbhI  A.  U  Haatta. 

Choinnon,  Shipping  Coordinating  CoaunHtee. 
(FR  Doc.  97-29923  Filed  11-13-97;  8:45  am) 

mUJMa  COM  4710-07-41 


DEPARTMBIT  OF  TRANSPORTATION 
Oflloaof  Thai 


RaQidranianta  Agancy  liifuiiiMAIon 
Coltoction  Activity  Under  OMB  Ravlaw 

AQBiCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burdexL  The  Federel 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  this 
collection  was  published  on  August  26, 
1997  [62  FR  45287).  Three  commenU 
were  received,  two  from  gas  pipeline 
operators  and  one  from  a  pipeline 
engineering  consultant  The  two  gas 
operators  concurred  with  the  ne«Md  for 
NPMS.  One  commentor,  a  pipeline 
engineering  consultant,  disagreed  with 
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the  need  for  a  national  mapping 
program  and  bad  several  concerns  with 
the  August  26, 1997  notice.  One 
operator  agreed  with  RSPA's  estimate 
for  the  burden  hours  per  company.  The 
other  commentors  stated  that  the  burden 
hours  were  underestimated.  One 
commentor  did  not  provide  numbers  on 
the  degree  of  the  underastiiiiate.  while 
the  other  suggested  two  da3rs  per 
operator.  RSPA's  burden  hour  estimate 
was  from  an  actual  pre-pilot  test  of  the 
mapping  program.  Because  RSPA  has 
actually  pre-tested  this  program  on 
operators  some  of  whom  had  electronic 
maps  and  some  who  had  only  paper 
maps,  RSPA  stands  by  its  burden  hour 
estimates.  The  one  dissenting 
commentor  also  raised  issues 
concerning  the  need  and  value  of 
NPMS,  the  accuracy  of  the  maps 
required  under  the  pilot  program,  the 
costs  of  the  regional  repositories,  and 
the  costs  and  benefits  of  a  truly  national 
mapping  program. 

RSPA/oelieves  that  access  to  a 
complete  and  accurate  NPMS  is 
necessary  to  ensure  that  RSPA  has  the 
best  information  for  its  emergency 
response,  compliance  and  enforcement 
responsibilities.  RSPA  further  believes 
that  it  is  ubportant  that  its  state  partners 
also  havet  this  same  information.  It  is 
importantHo  note  that  this  mapping 
program  islt^  joint  effort  of  the  Federal 
government,  state  agencies,  and  the 
three  major  trade  organizations 
representing  the  natural  gas  and 
hazardous  liquid  industries,  the 
American  Petroleum  Institute  (API),  the 
American  Gas  Association  (AGA),  and 
the  Interstate  Natural  Gas  Association 
Of  America  (INGAA).  The  accuracy  of 
the  information  required  of  these  maps 
is  to  within  500  feet  and  the  maps  must 
have  a  quality  code  describing  the 
qiiality  of  the  data  provided.  The 
Federal  Government  has  provided  $2.4 
million  for  the  NPMS  system  prior  to 
1997.  It  has  budgeted  S500.000.00  for 
1997  with  an  estimated  $400,000.00 
needed  annually  thereafter  to  maintain 
this  repository  system.  While  RSPA 
does  not  have  an  estimate  of  the 
potential  costs  and  benefits  of  a  national 
mapping  network  it  is  hoping  that 
information  provided  by  this  pilot 
program  will  help  RSPA  estimate  the 
net  benefits  of  a  national  mapping 
system  in  the  future  if  that  is  required. 
The  question  for  now  is  to  test  a 
volunteer  mapping  pilot  program. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  December  15, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Marvin  Fell.  (202)  366-6205  or  write  by 
E-mail  to  Fellm9rspa.dot.gov.,  Research 


and  Special  Programs  Administration, 
Room  8102.  400  Seventh  Street.  SW., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Research  and  Special  Programs 
Administration  (RSPA) 

Title:  Mapping  Pilot  Program. 

OMB  Control  Number:  2137-NEW. 

Type  of  Request:  New  Collection. 

Affected  Public:  Gas  transmission  and 
hazajrdous  Uquid  operators. 

A^»tract.-  The  Department  of 
Transportation  (DOT)  along  with  other 
Federal  and  state  agencies  have  been 
working  side  by  side  with  natural  gas 
and  hazardous  liquid  operators  to 
develop  a  national  pipeline  mapping 
system  (NPMS).  This  system,  when 
complete,  will  depict  and  provide  data 
on  the  natural  gas  transmission  and 
larger  liquid  pipelines  operating  in  the 
United  States.  The  EXDT  is  beginning  a 
volunteer  pilot  program  consisting  of  36 
pipeline  operators  (three  from  each  of 
12  states  participating  in  the  program). 
These  36  pipeline  operators  will 
provide  electronic  maps  of  10-20  miles 
of  their  pipeline  to  one  state  as  well  as 
to  one  of  six  regional  repositories  for 
their  startup  and  operating  costs. 

Estimated  Annual  Burden  Hours:  144 
hours. 

Number  of  Respondents:  48. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17th  Street.  NW..  Washington,  DC 
20503.  Attention  DOT  Desk  Officer. 
Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC  on  November  5. 
1997. 
Vanester  M.  Wiiliams, 

Clearance  Officer,  United  States  Depattment 

of  Transportation . 

(FR  Doc.  97-30024  Filed  11-13-97;  8:45  am] 

BaXJNG  COOC  4910-SZ-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statamant, 
Trumbull,  Monroa  and  Newtown,  CT 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Revised  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
Notice  to  advise  the  public  that  an 
Enviroiunental  Impact  Statement  will 
not  be  prepared  for  a  proposed  highway 
project  in  Trumbull,  Monroe,  and 
Newtown,  Connecticut.  A  notice  of 
Intent  to  prepare  an  EIS  was  published 
in  the  Federal  Register  on  July  25, 1985. 
Instead,  an  Environmental  Assessment 
will  be  prepared. 

FOR  FURTHER  MFORMATKW  CONTACT:  Mr. 
Donald  ].  West.  Division  Administrator, 
Federal  Highway  AdministiBtion,  628-2 
Hebron  Ave.,  Suite  303,  Glastonbury, 
CT  06033-5007,  Telephone:  (860)  659- 
6703  extension  3009;  Mr.  Edgar  Hurle, 
Director  of  Environmental  Planning, 
Bureau  of  Policy  and  Planning,  3800 
Berlin  Turnpike,  P.O.  Box  317546, 
Newington,  CT  06131-7546,  Telephone: 
(860) 594-2920. 

SUPPLEMBITARY  MFORMATION:  Existing 
State  Route  25  is  a  major  arterial  &t>m 
Interstate  95  in  Bridgeport,  Connecticut 
to  U.S.  Route  7  in  Brookfield, 
Connecticut.  The  corridor  under  study 
involves  the  section  from  State  Route 
111  in  Trumbull  to  Interstate  84  in 
Newtown.  Following  the  Notice  of 
Intent  for  the  preparation  of  a  Draft  EIS, 
project  scoping  and  preparation  of  the 
document  began.  Multiple  expressway 
alternatives  on  new  alignment  were        ^ 
studied,  as  well  as  a  widening  of 
existing  Route  25  with  a  100  foot  right 
of  way  for  a  length  of  approximately  11 
miles.  A  minimal  widening  of  the 
existing  road  with  a  75  foot  right  of  way 
and  approximate  length  of  10  miles  was 
also  studied.  In  1992.  a  strategic 
financial  plan  was  developed  by  the 
Connecticut  Department  of 
Transportation  (ConnDOT).  This  plan 
reevaluated  major  transportation  project 
in  light  of  transportation  needs  and 
financial  constraints.  Based  on  this 
plan,  as  well  as  severe  environmental 
concerns  of  the  expressway  alternatives, 
the  ConnDOT  decided  to  narrow  the 
scope  of  the  project  to  only  the 
widening  alternative  which  has  the  least 
environmental  and  socio-economic 
impacts  of  all  previously  studied 
alternatives.  No  significant  impacts  are 
foreseen  from  the  limited  wndening. 

In  light  of  the  change  of  scope  of  the 
project,  the  FHWA  and  the  ConnDOT 
agree  that  the  foreseen  impacts  of  this 
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project  no  longer  warrant  an  EIS.  An 
Environmental  Assessment  will  be 
prepared  and  processed  to  fully  analyze 
the  proposal. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Aatfaority.  23  U.S.C.  315;  49  CFR  1.48. 
Issued  on:  October  31, 1997. 
Dinald  J.  West. 

Division  Administrator,  Glastonbury, 

Connecticut 

(FR  Doc.  97-29924  Filed  11-13-97;  8:45  am) 

MLUNQ  CODE  4«1»42-M 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Railroad  Administration 

Node*  Of  Safaty  Advisory 

AOENCV:  Federal  Railroad 
Administration  (ERA),  DOT. 
ACTION:  Notice  of  aabity  advisory 
amendment 

SUMMARY:  FRA  is  amending  Safety 
Advisory  97-1,  which  addresses  safety 
practices  to  reduce  the  risk  of  casualties 
from  train  derailments  caused  by 
damage  to  tracks,  roadbed,  and  bridges 
resulting  from  uncontrolled  flows  of 
water  and  similar  weather-related 
phenomena,  by  revising  the 
recommendation  concerning  the 
transmission  of  flash  flood  warnings  to 
train  dispatchers  or  other  employees 
controlling  the  movement  of  trains. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gordon  A.  Davids,  P.E.,  Bridge 
Engineor,  Office  of  Safety  Assurance 
and  Compliance,  FRA,  400  Seventh 
Street,  S.W.,  RRS-15,  Mail  Stop  25. 
Washington,  D.C.  20590  (telephone 
202-632-3340)  or  Daniel  L.  Alport,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  S.W.,  RCG-12,  Mail 
Stop  10.  Washington,  D.C  20590 
(telephone  202-632-3186). 
SUPPLEMENTARY  HfftMMATION:  On 
September  4. 1997,  FRA  issued  Safety 
Advisory  97-1  (SA  97-1)  (62  FR  46793). 
recommending  that  railroads  take 
certain  actions  to  reduce  the  risk  of  train 
derailments  which  could  result  from 
severe  weather  conditions,  particularly 
undetected  flash  floods.  The  first 
recommendation  of  SA  97-1  reads  as 
follows: 

1.  The  railroad  should  have  in  place  a 
procedure  that  will  assure  that  all 
notifications  issued  by  the  National  Weather 
Service  (NWS)  of  flash  flood  warnings  will  be 
received  within  15  minutes  of  issuance  from 


the  NWS.  directly  or  throiigh  a  contract 
weather  forecasting  service,  by  the  train 
dispatchers  or  other  employees  controlling 
the  movement  of  trains  on  all  track  of  Class 
4  or  higher  or  upon  which  passenger  trains 
operate  in  commuter  or  intercity  service, 
within  the  warning  area,  bi  the  case  of  such 
track  located  outside  of  the  warning  area  but 
subject  to  damage  from  water  resulting  from 
the  storm,  the  information  should  be 
obtained  in  time  to  permit  timely  response  by 
the  railroad. 

The  intent  of  the  recommendation  is  for 
all  flash  flood  warnings  issued  by  the 
NWS  for  the  area  in  which  an  affected 
railroad  operates  to  be  received  by  the 
personnel  who  control  train  operations 
in  the  area  of  the  warning.  It  is  not 
necessary  that  the  warning  come 
directly  from  the  NWS,  but  it  should  be 
received  intact  and  in  a  timely  mannm. 

Since  SA  97-1  was  issued,  FRA  has 
become  aware  of  several  circumstances 
in  which  large  railroads  with 
centralized  ^patching  operations  have 
contracted  with  specialized  weather 
services  for  weather  information 
tailored  to  the  sitiiation  and 
requirements  of  the  railroad.  Several  of 
those  contract  services  do  not  pass  on 
all  NWS  warnings,  but  instead  analyze 
the  warnings  in  the  light  of  other 
weather  data  available  to  them  and  their 
knowledge  of  the  specific  situation  and 
requirements  of  their  clients  in  order  to 
provide  only  the  weather  information 
that  affects  the  client  and  to  filter  out 
irrelevant  informatioiL  This  process 
reduces  the  amount  of  information  that 
the  client  is  required  to  consider  and 
evaluate,  and  allows  the  client  to  focus 
on  information  that,  in  the  view  of  the 
contract  weather  service,  might  actuaUy 
afEect  the  client's  property  and 
operations. 

FRA  now  believes  that  this  pr(x:edure 
offiered  by  contract  weather  services 
might  meet  the  requirements  of  some 
raibroads  better  than  if  all  NWS 
warnings  are  passed  on  by  the  contract 
weather  service  en  masse,  regardless  of 
their  relevance  to  the  individual 
railroad.  Therefore,  Safety  Advisory  97- 
1  is  amended  in  part  by  revising 
Recommendation  1  to  read  as  follows: 

1.  The  railroad  should  have  in  place  a 
procedure  that  will  assure  that  the  train 
dispatchers  or  other  employees  controlling 
the  movement  of  trains  on  all  track  of  Class 
4  or  higher  or  upton  which  passenger  trains 
operate  in  commuter  or  intercity  service  will 
receive  timely  warnings  of  any  flash  flood 
that  might  damage  that  track  or  its  supporting 
Btructiires.  In  the  case  of  such  track  located 
outside  of  the  warning  area  but  subject  to 
damage  from  water  resulting  from  the  storm, 
the  information  sttould  be  obtained  in  time 
to  permit  timely  response  by  the  railroad. 
The  warning  procedure  should  incorporate 
either 


a.  The  means  to  receive  within  15  minutes 
of  issuance  by  the  National  Weather  Service 
(NWS)  all  NWS  flood  warnings  for  the  area 
in  which  the  track  is  located;  or 

b.  An  arrangement  with  a  competent 
commercial  weather  service  which  receives 
and  reviews  warnings  and  weather  data  from 
the  NWS  as  part  of  its  wamiiig  procedures, 
and  from  which  the  railroad  receives 
warnings  and  weather  information  that  is 
specific  to  the  situation  and  requirements  of 
the  railroad. 

Issued  in  Washington,  DC,  an  November 
10. 1997. 

George  A.  Gavalla, 

Acting  Associate  Administrator  for  Safety. 
(FR  Doa  97-30032  Filed  11-13-97;  S:45  un] 
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DEPARTMENT  OF  TRANSPORTATION 


Resaarch  and  Spacial  Programs 
AdmlnMnrtlon 

International  Standards  on  the 
Tranaport  of  Dangerous  Goods;  Public 
Meeting 

AQBICY:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  on 
the  results  of  the  fourteenth  session  of 
the  United  Nation's  Sub-Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  (UNSCOE)  and  to  discuss  the 
work  program  for  U.S.  participation  in 
future  meetings  of  the  UN  Sub- 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  during  the  1997- 
1998  bienniitm. 

DATES:  January  6, 1998  at  9:30  a.m. 
ADDRESSES:  Room  8236-8240  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 
FOR  FURTHER  MFORMATKW  CONTACT:  Frits 
Wybenga.  International  Standards 
Coordinator.  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

StIPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  will  be 
to  (1)  review  the  outcome  of  the 
fourteenth  session  of  the  UNSCOE  held 
from  December  8-18. 1997  in  Geneva 
Switzerland  and  to  begin  preparation  for 
U.S.  participation  in  the  fifteenth 
session  of  the  UNSCOE.  Topics  to  be 
covered  during  the  public  meeting 
include  matters  related  to  reformatting 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods  into  a 
model  rule,  criteria  for  environmentally 
hazardous  substances,  review  of 


61164 


Fedwal  Regigtgr  /  Vol.  62,  No.  220  /  Friday.  November  14,  1997  /  Notices 


intennodal  portable  tank  requirements. 
review  of  the  requirements  applicable  to 
small  quantities  of  hazardous  materials 
in  transport  (limited  quantities), 
classification  of  individua]  substances, 
requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
material,  reqiiirements  for  inhalation 
toxicity  materials,  requirements  and 
international  harmonization  of 
classification  criteria  and  labeling. 

The  public  is  invited  to  attend 
without  prior  notification. 

DocmneiitB 

Copies  of  documents  submitted  to  the 
fourteenth  session  of  the  UNSCX}E  may 
be  obtained  from  RSPA  or  may  be 
downloaded  from  the  Internet  at  http:/ 
/wMTw.itu.int/itudocyunyeditrans/dgdb/ 
dgscomm/scdocsnwjitml. 

Issued  in  Wasliington,  DC,  oirNovsmbar  7, 
1997. 

AlaaLl 


AsModate  Administrator  for  HaxardoUM 
Matarjal*  Safety. 

IFR  Doc  97-30025  FU«d  11-13-97;  8:45  am] 


OEPARTMEMT  OF  TRANSPORTATION 

SurfM*  Transportation  Board 
[STB  Fkianc*  Docket  Na  33471] 

Coach  USA,  Inc.— Control  Exemption— 
Air  Travel  Tranaportation,  Inc.;  Airlines 
Acquiaitlon  Co..  Iik.;  and 
Transportation  Management  Services, 
inc. 

agency:  Surface  Transportation  Board. 
ACTION:  Notice  of  filing  of  petition  for 
exemption. 


Ckiach  USA.  Inc.  (Coach),  a 
noiuarrier  in  control  of  28  motor 
passenger  carriers  at  the  time  it  filed  its 
petition,'  seeks  to  be  exempted,  under 
49  U.S.C.  13541,  from  the  prior  approval 


'  Coach  currandy  controU  the  nation'*  Mcood 
laigaat  group  of  motor  passengar  earners.  See  Cooch 
USA,  Inc. — Control  Examption — America  Charten. 
Ltd..  STB  Finance  Docket  No.  33393  (STB  served 
Oct  3,  1997),  slip  op.  at  1.  In  addition  to  the  instant 
petition.  Coach  ha*  three  other  pending  petitions: 
Co«ch  USA.  Inc.  and  K-T  Contract  Services.  Inc.— 
Control  and  Merger  Exemptioit-^ray  Line  Tours  of 
Southern  Nevada.  STB  Finance  Docket  No.  33431 
(STB  served  Aug.  22.  1997).  in  which  it  seeks  an 
axsmpbon  to  acquire  control  of  one  additional 
motor  passenger  carrier.  Coach  USA,  Inc.,  and 
Leisure  Time  Toun — Control  and  Merger 
Exemption— Van  Nortwick  flra*..  Inc..  The  Arrow 
Line,  Inc..  and  Trentway-Wagar,  Inc.,  STB  Finance 
Docket  No.  33428  (STB  served  Aug.  12.  1997),  in 
which  it  seeks  to  acquire  control  of  three  additional 
motor  passenger  carriers,  and  Coach  USA,  Inc. — 
Control  Exemption— Browder  Toun,  Inc.  and  Bl 
Expreeao,  Inc.,  STB  Finance  Docket  No.  33506  (STB 
filed  Oct  31, 1997).  in  which  it  seeks  to  acquire 
coalrol  of  two  additional  motor  nuinnrmi  caniars. 


requirements  of  49  U.S.C.  14303(aH5),  to 
acquire  control  of  Air  Travel 
Transportation,  Inc.;  Airlines 
Acquisition  Co.,  Inc.,  and 
Transportation  Management  Services, 
Inc.,  motor  carriers  of  passengers. 
DATES:  Comments  must  be  filed  by 
December  15, 1997.  Petitioner  may  file 
a  reply  by  December  24.  1997. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  refBrring  to  STB 
Finance  E)ocket  No.  33471  to;  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit.  1925  K 
Street,  N.W.,  Washington,  D.C  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  Petitioners' 
representatives:  Betty  }o  Christian  and 
David  H.  Cobum,  Steptoe  &  Johnson 
LLP,  1330  Connecticut  Avenue,  N.W.. 
Washington,  D.C  20036. 
FOR  FUirmER  SronilATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695]. 

SUPfLEMENTARY  MFOfMATION:  Coach,  a 
noncarrier,  seeks  an  exemption  to 
acquire  control  of  three  motor  carriers  of 
passengers:  (1)  Air  Travel 
Transportation,  Inc.,  il/b/a  Atlanta 
Airport  Shuttle  (MC-166420),  a  Geoigia- 
based  carrier  that  priinarily  operates 
airport  shuttle  service  to  and  from 
Atlanta's  Hartsfield  International 
Airport;  (2)  Airlines  Acquisition  Co., 
Inc.,  d/b/a  Airlines  Transportation 
Company  (MC-223575).  a  Pennsylvania- 
based  carrier  that  primarily  operates 
airport  shuttle  service  to  and  from 
Greater  Pittsburgh  Airport  and 
Allegheny  (bounty  Airport;  (3) 
Transportation  Management  Services, 
Inc.,  d/b/a  Lenzner  Coach  Lines  (MC- 
237433),  a  Pennsylvania-based  carrier, 
which  is  affiliated  with  Airlines 
Transportation  Company  and  which 
operates  charter  motorcoach  service, 
contract  service,  sightseeing  service  and 
totu  service. 

Coach  reported,  at  the  time  it  filed 
this  petition  for  exemption,  that  it 
controlled  twenty-eight  motor  carriers  of 
passengers.  Coach  states  that  its 
acquisition  of  control  of  the  three  motor 
carriers  through  the  acquisition  of  their 
stock  will  not  inhibit  competition  or 
reduce  transportation  options  available 
to  the  public.  CxMch  states  that  the  three 
carriers  do  not  compete  with  any  Coach- 
owned  carrier. 

Petitioner  also  claims  that  the 
acquisition  of  control  of  the  three 
carriers  will  allow  each  carrier  to  offer 
improved  service  at  lower  costs  made 
possible  by  the  coordination  of 
functions,  centralized  management, 
financial  support,  rationalization  of 
resources,  and  economies  of  scale  that 


are  anticipated  from  the  common 
control.  Coach  also  states  that  all 
coUective  bargaining  agreements  will  be 
honored,  that  employee  benefits  will 
improve,  and  that  no  change  in 
vjBmiagement  personnel  is  planned. 
Additional  information  may  be  obtained 
from  Petitioners'  representatives. 

A  copy  of  this  notice  wiU  be  served 
on  the  Department  of  Justice,  Antitrust 
Division,  10th  Street  and  Pennsylvania 
Avenue,  N.W.  Washington.  D.C.  20530. 

Decided:  November  3. 1997. 

By  the  Board,  fhaimwin  Moigan  and  Vice 
Chairman  Owen. 


Varaon  A.  WUliaaH, 

Secretajy. 

(FR  Doc.  97-29997  Filed  11-13-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Servica 
[T-O.  •7-04] 

Raeordation  of  Trade  Name:  "IBBT* 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Notice  of  recordation. 


r:  On  July  22, 1997,  a  notice  of 
application  for  the  recordation  under 
section  42  of  the  Act  of  July  5, 1946,  as 
amended  (15  U.S.C  1124),  of  the  trade 
name  "IBBI,"  was  published  in  the 
Federal  Ragistnr  (62  FR  39302).  The 
notice  advised  that  before  final  action 
was  taken  on  the  application, 
consideration  would  be  given  to  any 
relevant  data,  views,  or  arguments 
submitted  in  writing  by  any  person  in 
opposition  to  the  recordation  and 
received  no  later  than  September  22, 
1997.  No  responses  were  received  in 
opposition  to  the  notice.  Accordingly,  as 
provided  in  section  133.14,  Customs 
Regulations  (19  CFR  133.14),  the  name 
"IBBI,"  is  recorded  as  the  trade  name 
used  by  International  Business  to 
Business,  Inc.,  a  corporation  organized 
under  the  laws  of  Colorado,  located  at 
566  #D  Nucla  Way,  Aurora,  Colcsado 
80011.  The  trade  name  is  used  in 
connection  with  an  item  knowm  as  a  key 
safe  or  Xodk.  and  lockbox  which  has  a 
compartment  in  which  keys  are  locked 
and  a  shackle  to  attach  to  a  door  or 
doorknob. 

EFFECTIVE  DATE:  November  14. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Gina 
D'Onofrio.  Intellectual  Property  Rights 
Branch.  1300  Pennsylvania  Avenue, 
N.W.  (Ronald  Reagan  Building), 
Washington.  D.C  20229.  (202)  927- 
2330. 
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Dated:  November  6, 1997. 
John  F.  Atwood, 

Chief,  IntMectual  Property  Ri^tts  Branch, 
(FR  Doc.  97-29922  Filed  11-13-97;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

Elemerrtary^Level  Teacher  Education  In 


ACTION:  Request  for  proposals. 

summary:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  AfEairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  to  develop 
an  approximately  two-year  program  to 
train  a  group  of  Armenian  educators  of 
elementary  level  teachers,  to  develop  a 
mantial  for  elementary  teacher 
education  for  use  in  Armenia,  and  to 
assist  the  Armenian  educators  to  pilot- 
test  the  manual  in  Armenia. 

Overall  grant  making  ai^thority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  worid." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act  (FSA). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  titl»and  reference 
number  E/AS-9&-02. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Friday,  January  16, 1998.  Faxed 
dociunents  will  not  be  accepted  at  any 


time.  Documents  postmariced  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  It  is  anticipated  that 
program  activities  will  begin 
^proximately  in  March,  1998. 
FOR  FURTHER  MPORMATKM  CONTACT: 
The  Advising,  Teaching,  and 
Specialized  Programs  Division,  Room 
349,  Office  of  Academic  Programs,  U.S. 
Information  Agency,  302  4th  Street. 
S.W.,  Washington,  D.C  20547;  or  202- 
619-6038  (telephone),  202-619-6790 
(telefax),  or  sukuxOu8ia.gov  (Internet)  to 
request  a  Solicitation  Package 
containing  more  detailed  information 
and  instructions.  Please  request 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/r^s.  Please  read  all 
information  before  downloading. 

To  receive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  aixessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  spodfy  USIA  Program  Officer 
Sally  Kux  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
KagislBr  announcement  before  sending 
inquiries  or  submitting  proposals.  Onc» 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AS-98-02, 
Office  of  Grants  Management,  E/XE,     - 
Room  326,  301  4th  Street,  S.W., 
Washington,  D.C  20547. 

Diversity.  Freedom  and  Democracy 
Guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  to  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 


advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provider 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fiilly 
enjoy  freedom  and  democracy",  USIA 
"shidl  take  appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  accoimt  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  objective  of  this  project  is  to  work 
in  partnership  with  the  Armenian 
Ministry  of  Education  to  update 
Armenian  in-service  and  pre-service 
training  for  elementary-level  teachers 
(grades  1-4)  by  training  a  coie  team  of 
Armenian  teacher  educators  and  by 
assisting  them  to  develop  a  handbook 
on  elementary  education.  The  project 
will  comprise  three  phases  which  are 
describe  in  detail  in  the  Project 
Objectives,  Goals,  and  Implementation 
(POGI). 

Participants 

"Hie  Armenian  team  will  consist  of 
approximately  6  educators  representing 
the  general  content  areas  of  elementary 
education  in  Armenia.  These  areas  are 
mathematics,  language  (Armenian, 
Russian,  and  English)  natural  science, 
arts,  and  physical  education.  Armenian 
participants  will  be  proficient  in 
English. 

Guidelines 

Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  the  s{>ecific  guidance  in  the 
Solicitation  Package.  The  award  will  not 
exceed  S300,000.  Administrative  costs 
may  not  exceed  25%  of  ihe  total  USLA- 
fimded  expenses. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  yean 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 
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USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  AfEairs 
and  USIS  Erevan.  Proposals  may  he 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  AfEairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Program  Idea 

Proposals  should  exhibit  originality, 
substance,  precision,  relevance  to 
Agency  mission,  and  responsiveness  to 
the  objectives  and  guidelines  stated  in 
this  solicitation.  Proposals  should 
demonstrate  substantive  expertise. 

2.  Proffom  Planning  and  Evaluation 

Detailed  agenda  and  work  plan 
should  demonstrate  substantive 
undertakings  and  logistical  capacity  and 
should  adhere  to  the  program  overview 
and  gmdelines  stated  above.  Proposals 
should  include  a  plan  for  continuous 
and  summative  evaluations. 


3.  Ability  To  Achieve  Program 
Objectives 

Objectives  should  be  reasonable, 
feasible,  and  flexible.  Proposals  should 
clearly  demonstrate  how  the  institution 
will  meet  the  program  objectives  and 
how  continuous  evaluation  will  be  used 
to  adjust  program  plans  as  needed. 

4.  Multiplier  Effect/Impact 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  institutional  and  individual 
linkages. 

5.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Biueau's 
policy  on  diversity.  Achievable  and 
relevant  features  should  be  cited  in  both 
program  administration  (selection  of 
participants,  program  venue  and 
program  evaluation)  and  program 
content  (orientation  and  wrap-up 
sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program 
goals. 

7.  Institution's  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 


8.  Follow-on  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  to  ensure  ongoing 
communication  and  involvement  with 
Armenian  teacher  education  projects. 

9.  Cost-Effectiveness  and  Cost-Sharing 

The  overhead  and  administrative 
components  of  the  propoeal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  REP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  coiutitute  an  awrard 
commitment  on  the  i>art  of  the 
GovemmenL  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaliution  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  November  6, 1M7. 

Rok«tL.Earla. 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

(FR  Doc  97-29913  Filed  11-13-97;  8:45  ami 
icootsm  01  ■ 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvica 
Pocfcel  No.  TB-97-15] 

Notloa  of  Raquaat  for  Extanalon  and 
Ravlalon  of  a  Currently  Approved 
Information  Collaction 

Correction 

In  notice  document  97^29314 
appearing  on  page  59846,  in  the  issue  of 
Wednesday,  November  5, 1997,  make 
the  followhig  correction: 

On  page  59846,  in  the  first  colunm,  in 
the  DATES  section,  in  the  second  line, 
"January  5, 1997"  should  read  "January 
5, 1998". 

MUMS  CODE  1Ce»«14 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Sarvica 
[INS  Na  1877-97:  AQ  Order  No.  2126-97] 
RIN  1115-AE26 

Daalgnatlon  of  Sierra  Leone  Under 
Temporary  Protected  Statue 

Correction 

In  notice  docimient  97-29078 
beginning  on  page  59736,  in  the  issue  of 
Tuesday,  November  4, 1997,  malce  the 
following  correction: 

On  page  59737,  in  the  first  column,  in 
the  paragraph  designated  (3),  in  the  last 
line,  "November  13, 1998"  should  read 
"November  3, 1998". 

HLLMQ  CODE  19(»«f-D 


\ 


Friday 

November  14,  1997 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  123,  233,  and  271 
Approval  of  Modifications  to  Michigan's 
Approved  Program  To  Administer  the 
National  Pollutant  Discharge  Elimination 
System  Permitting  Program  Resulting 
From  the  Reorganization  of  the  Michigan 
Environmental  Agencies;  Final  Rule 
Approval  of  Modifications  to  Michigan's 
Assumed  Program  To  Administer  the 
Section  404  Permitting  Program  Resulting 
From  the  Reorganization  of  the  Michigan 
Environmental  Agencies;  Final  Rule 
Michigan:  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program;  Final  Rule 
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ENVIRONMENTAL  PftOTECTION 
AGENCY 

40  CFR  Part  123 
[FRL-Sei8-«] 

Approval  of  Modifications  to 
Michigan's  Approved  Program  To 
Administer  the  Nationai  Pollutant 
Discharge  Elimination  System 
Permitting  Program  Resulting  From 
the  Reorganization  of  the  Michigan 
Environmental  Agencies 

MEHCr:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  approval. 

SUMMAirr:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  approves  of  the  modifications  of 
Michigan's  approved  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permitting  program  which  resulted  from 
certain  Michigan  Executive  Orders 
which  reorganized  Michigan's 
environmental  agencies. 
EFFECTIVE  DATE:  Consistent  with  40  CFR 
123.62(b)(4),  this  action  is  effective 
November  14,  1997.  In  accordance  with 
40  CFR  23.2,  EPA  explicitly  provides 
that  this  action  shall  be  considered 
issued  for  the  purposes  of  judicial 
review  November  14,  1997,  at  1  pjn. 
eastern  daylight  time.  Under  section 
509(b)(1)  of  the  Clean  Water  Act, 
judicial  review  of  this  action  can  be 
obtained  only  by  filing  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  within  120  days  after  it  is 
considered  issued  for  the  purposes  of 
judicial  review. 

FOR  FUfmCR  MFOraiATION  CONTACT: 
Eugene  Chaiken.  Chief,  NPDES  Support 
and  Technical  Assistance  Branch.  Water 
Division.  U.S.  Environmental  Protection 
Agency,  77  West  )ackson  Boulevard, 
Chicago.  Illinois  60604  (312)  886-0120. 

SUPPLaCNTARY  mfo««iation: 

NotK  This  action  is  oo«  of  four  T»imtal 
Ritgistw  actions  related  to  reorganization  of 
state  environmental  agencies  in  Michigan. 
All  these  actions  are  published  together  in 
this  Federal  RagMer,  with  the  exception  of 
■  Clean  Air  Act  State  Implementation  Plan 
published  on  Novsmber  6, 1997  at  62  FR 

99995. 

LBackgrouad 

On  October  17, 1973,  EPA  approved 
the  NPDES  permitting  program 
submitted  by  the  State  of  Michigan 
pursuant  to  section  402  of  the  Clean 
Water  Act.  Procedures  for  revision  of 
State  programs  at  40  CFR  123.62 
provide  for  EPA  review  of  any  revisions 
to  federally  authorized  State  NPDES 
programs  to  determine  whether  or  not 


such  revisions  are  substantial  and  to 
approve  or  disapprove  any  such 
revisions. 

The  Michigan  Water  Resources 
Commission  (MWRC)  was  the  name  of 
the  agency  authorized  to  administer  the 
NPDES  program  in  Michigan  on  October 
17, 1973.  On  November  8,  1991,  the 
Governor  of  Michigan  issued  Executive 
Order  1991-31,  which  reorganized  and 
consolidated  Michigan's  environmental 
agencies.  Though  initially  stayed  in  the 
Michigan  court  system,  the  Michigan 
Supreme  Cotirt  ultimately  upheld  the 
validity  of  Executive  Order  1991-31  on 
September  2. 1993.  Dodak  v.  Engler.  443 
Mich.  560.  506  N.W.2d  190  (1993). 

Pursuant  to  Executive  Order  1991-31, 
all  of  MWRC's  authority,  pawen,  duties, 
functions  and  responsibilities  pertaining 
to  Michigan's  NPDES  program  were 
transferred  to  the  Director  of  the 
Michigan  Department  of  Natural 
Resounds  (MDNR),  except  that 
adjudicatory  authority  and  authority  to 
conduct  contested  case  hearings  were 
transferred  to  the  Michigan  Nattiral 
Resources  Commission  (MNRC). 
Executive  Order  1995-4  then  transferred 
all  MNRC  authority  to  make  decisions 
regarding  administrative  ap{>eals  of 
surface  water  permit  applications  to  the 
MDNR  Office  of  Administrative 
Hearings.  The  Attorney  General  of  the 
State  of  Michigan,  in  a  statement  dated 
August  2,  1995,  certified  to  the 
following: 

Executive  Order  Nos.  1991-31  and  1995- 
4  and  the  Governor  and  Director's  letter 
dated  February  3, 1995  do  not  change  the 
State's  statutes  or  rules  which  provide 
adequate  authority  to  tl>e  State  of  Michigan 
to  carry  out  the  program  set  forth  in  Covemor 
William  G.  MilUken's  "Program  Description" 
dated  July  17. 1973.  In  tad.  State  statutes  and 
rules  are  essentially  unaf!ected  by  these 
Executive  Orders  and  letter.  The  only  way  in 
which  the  statutes  and  rules  are  afEactad  is 
by  changing  the  person  or  entity  responsible 
for  carrying  out  the  various  functions  set 
forth  within  these  statutes  and  rules.  This 
tjrpe  of  reorganization  of  functions  is 
consistent  writh  the  Constitution  of  Michigan 
of  1963,  Article  V.  Section  0. 

No  authority,  power,  duties  and  fimctions 
contained  within  Michigan's  statutes  or  rules 
applicable  to  the  NPDES  program  have  l>een 
eliminated  or  changed  except  for  the  party 
responsible  for  carrying  out  such  authority, 
powers,  duties  and  functions.  Accordingly, 
in  my  opinion,  the  laws  of  the  State  of 
Michigan  continue  to  provide  adequate 
authority  to  carry  out  the  program  set  forth 
in  the  "Program  Description"  submitt^  by 
Covemor  William  C.  Milliken  on  July  17. 
1973.  The  adequacy  of  this  legal  authority  is 
imaffiBcted  by  Executive  Order  Nos.  1991-31, 
1995—4  and  the  Governor  and  Director's  letter 
dated  February  3, 1995. 

On  July  31, 1995.  Michigan's 
Governor  John  Engler  signed  Executive 


Order  1995-18.  which  inter  alia, 
elevated  the  former  Environmental 
Protection  Bureau  of  the  MDNR  to  full 
independent  departmental  status  called 
the  Michigan  Department  of 
Environmental  Quality  (MDEQ).  The 
MDEQ  retained  all  of  its  responsibilities 
and  virtually  all  of  its  personnel 
assigned  to  it  as  a  bureau  in  the  MDNR 
The  Attorney  General  of  the  State  of 
Michigan,  in  a  statement  dated  June  13. 

1996,  certified  to  the  following: 

It  is  my  opinion  that  E.O.  1995-18  did  not 
substantively  change  the  State's  statutes  or 
rules  relating  to  the  administration  of 
federally  delegated  programs  nor  was  any 
authority,  power,  duty  or  function  contained 
within  Michigan's  statutes  or  riiles  applicable 
to  federally  delegated  programs  diminished 
by  the  execution  of  E.0. 1995-18. 
Specifically,  E.0. 1995-18  did  not  affect 
program  jurisdiction,  the  scope  of  activities 
regulated,  criteria  for  the  review  of  permito, 
public  participation,  enforcement  capabilities 
or  the  adequacy  of  Michigan's  legal  authority 
to  carry  out  iu  federally  delegated  programs. 

Based  upon  a  review  of  this 
information,  as  well  as  a  review  of  the 
NPDES  program  docimients  submitted 
in  support  of  Michigan's  original  (1973) 
request  for  EPA  approval.  EPA 
preliminarily  concluded  on  March  28. 

1997,  that  the  Executive  Orders  did  not 
substantially  revise  the  State  of 
Michigan's  Section  402  NPDES 
permitting  program  and  that  any 
revisions  resulting  from  the  executive 
orders  should  be  approved.  This 
conclusion  was  based  on  two  factors. 

First,  none  of  the  statutes  or  rules 
upon  which  EPA  authorized  Michigan's 
NPDES  permitting  program  changed  as 
a  result  of  the  Executive  Orders.  Instead, 
the  Executive  Orders  simply  changed 
the  people  or  entities  responsible  for 
carrying  out  the  various  functions  set 
forth  within  these  statutes  and  rules. 

Second,  as  described  in  the  October 
24, 1996,  letter  from  MDEQ  to  EPA,  the 
Director  of  MDEQ  has  "directed  that  any 
MDEQ  staff  not  in  compliance  with  the 
federal  requirements  [governing  conflict 
of  interest  set  forth  at  40  CFR  123.45(c)] 
•re  not  permitted  to  approve  permits, 
nor  any  portion  of  permits."  Moreover, 
this  directive  will  be  incorporated  into 
MDEQ's  internal  delegation  letters  and 
department  poUcies.  Finally,  the 
Director  of  MDEQ  vrill  require  all 
individuals  that  he  appoints  to  decide 
administrative  appeals  of  NPDES 
permits  to  certify  that  they  comply  with 
the  CWA  conflict  of  interest 
requirements.  Consequentiy,  Michigan's 
NPDES  program  asstires  compliance 
with  conflict  of  interest  requirements  for 
NPDES  state  programs. 

While  not  required  to  do  so  according 
to  the  State  NPDES  program  regulations. 
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EPA  chose  to  invite  public  comment 
concerning  the  Agency's  preliminary 
determinations.  Consequentiy.  on 
March  28, 1997,  EPA  published  a  notice 
in  the  Federal  Register  of  its 
preliminary  determinations  that  the 
Executive  Orders  caused  no  substantial 
revisions  to  Michigan's  NPDES  program 
and  that  any  revisions  to  Michi^n's 
NPDES  program  that  resulted  firom  the 
Executive  Orders  should  be  approved. 
Additionally,  EPA  requested  specific 
comment  on  the  impact,  if  any.  the 
Executive  Orders  have  on  EPA  approval 
of  the  modification  to  the  Michigan 
NPDES  program  recognizing  the  State's 
authori^  to  issue  general  permits.  EPA 
also  indicated  that  it  could  conduct  a 
public  hearing,  if  there  was  significant 
public  interest  based  on  requests 
received.  Finally,  EPA  stated  that  its 
preliminary  decision  only  addressed, 
and  EPA  was  only  seeldng  comment  on, 
the  impact  of  the  Executive  Orders  on 
Michigan's  NTOES  program. 

n.  Coauneiits 

In  response  to  the  March  28. 1997, 
notice,  EPA  received  comments  from 
the  Scio  Residents  for  Safe  Water  and 
the  Gelman  Sciences  Site  Qtizens 
Review  Committee  ("Scio  Residents"). 
The  Scio  Residents  allege  that  the 
individuab  at  MDEQ  who  are  now 
responsible  for  mAlring  permitting 
decisions  have  "compromised 
independence,"  a  "pro  business 
agenda."  and  are  attempting  to 
"implement^  blatantiy  anti- 
envfronmental  policies  without 
substantive  public  involvement  or 
notice."  However,  as  noted  above,  none 
of  the  statutes  or  rules  upon  which  EPA 
authorized  Michigan's  NPDES 
permitting  program  changed  as  a  result 
of  the  Executive  Orders  and  so  Michigan 
continues  to  have  the  legal  authority 
and  obligation  to  issue  NPDES  permits 
which  are  consistent  with  the  Clean 
Water  Act.  The  feet  that  there  may  be 
difierent  people — with  allegedly 
"comprooused  independence"  or 
different  "agendas"  or  "policies" — ^who 
are  responsible  for  exercising  that 
authority  and  fulfilling  that  obligation 
as  a  result  of  the  Executive  Orders  is  not 
a  basis  for  disapproving  of  any  revisions 
resulting  from  those  Executive  Orders. 
Of  course,  EPA  would  have  the 
authority  to  withdraw  program  approval 
pursuant  to  40  CFR  123.63  if.  as  a  result 
of  any  changes  caused  by  the  Executive 
Orders,  Michigan  repeatedly  issues 
NPDES  permits  which  do  not  conform 
with  the  requirements  of  the  Clean 
Water  Act  However,  that  is  not  at  issue 
in  this  matter. 

In  addition  to  the  comments  from  the 
Scio  Residents.  EPA  also  received 


comments  which  were  jointiy  submitted 
by  the  National  Wildlife  Federation  and 
\he  Michigan  United  Conservation 
Clubs  (NWF  and  MUCC).  NWF  and 
MUCC  argue  tiiat  'EPA's  1993  approval 
of  Michigan's  General  Permit  Program 
vns  illef^"  because,  prior  to  approving 
of  Michigan's  General  Pennit  Program, 
EPA  allegedly  violated  its  own 
regulations  and  past  practices  "(1)  by 
feUing  to  have  a  complete  State  program 
submission  before  approving  Michigan's 
General  Permit  Program;  (2)  by  failing  to 
provide  public  notice  of  and  comment 
on  the  proposed  approval:  and  (3)  by 
failing  to  hold  a  public  hearing." 

EPA  believes  uiat  allegations  about 
the  imlawfulness  of  previous  agency 
actions  are  not  relevant  to  a  pending 
agency  matter,  except  to  the  extent  that 
BPA  proposes  to  take  allegedly  unlawful 
actions  in  the  pending  agency  matter.  In 
response  to  the  first  allegation  of 
unlawfid  action.  EPA  continues  to 
believe  that  neither  the  CWA  nor 
NPDES  Stete  program  regulations 
require  comprehensive  review  and 
"reapproval"  of  the  entire  underlying 
NPDEiS  program  each  time  the  Agency 
approves  a  modification  to  such  a 
program.  EPA  regulations  esteblish 
pnx:edures  for  identification  (both  by 
EPA  and  interested  persons)  and  review 
of  any  allegation  of  feilure  t^  a  Stete  to 
comply  with  NPDES  Stete  program 
requirements.  See  40  CFR  123.64(b)(1). 
In  the  specific  matter  currentiy  before 
the  Agency,  namely,  the  effect  of  the 
Executive  Orders  on  the  Michigan's 
program,  the  Agency  believes  tibat 
comprehensive  review  and 
"reapproval"  is  unnecessary.  See 
National  Wildlife  Federation  v. 
Adamkut.  936  F.Supp.  435,  440-41,  444 
(W.D.  Mich.  1996)  (upholding  EPA's 
decision,  in  interpreting  comparable 
stetutory  and  regulatory  provisions 
pertaining  to  EPA's  review  of  revisions 
to  Stete  Section  404  wetland  permitting 
programs,  that  EPA  need  not  p>erform  a 
comprehensive  review  of  an  entire 
imderlying  Stete  program  when 
approving  a  mod^cation  to  such 
program).  Instead,  as  was  made  clear  in 
the  March  28, 1997,  notice,  the  issues  in 
the  present  matter  are:  (1)  Whether  the 
Executive  Orders  caused  substantial 
revisions  to  Michigan's  NPDES  program; 
(2)  whether  any  revisions  to  Michigan's 
NPDES  program  that  resulted  fit>m  the 
Executive  (5rders  should  be  approved; 
and  (3)  whether  the  Executive  Orders 
have  had  any  impact  on  EPA  approval 
of  the  modification  to  the  Michigan 
NPDES  program  recognizing  the  Stete's 
authority  to  issue  general  permits. 

On  the  other  two  issues  identified  by 
the  commentors,  the  opportunity  for 
public  comment  and  the  opportunity  for 


a  public  hearing,  EPA  did  provide  an 
opportunity  for  public  comment  in  this 
matter  (and  this  notice  responds  to 
those  comments)  and  an  opportunity  for 
the  public  to  request  a  public  hearing 
(alUiough  MWF  and  MUCC  did  not 
specifically  request  a  public  hearing  in 
this  matter).  As  described  below,  EPA 
does  not  believe  that  a  public  hearing  is 
necessary  based  upon  the  comments 
received. 

NWF  and  MUCC  also  raised  a  number 
of  comments  in  which  they  claim  that 
EPA  has  not  fulfilled  certain 
commitments  it  allegedly  made  in  its 
August  16, 1994  "Unopposed  Motion  to 
Stey  Briefing"  and  in  subsequent  stetus 
reports  filed  in  National  Wildlife 
Federation  et  al.  v.  Browner,  et  al..  No. 
94-3309,  a  case  which  is  currentiy 
pending  in  the  United  Stetes  Court  of 
Appeals  for  the  6th  Circuit.  NWF  and 
MUCC  argue  that,  because  the  AgeiK^ 
notified  the  6th  Circtiit  that  today's 
notice  and  comment  prt>ceedings  might 
resolve  NWFs  and  MUCC's  concerns, 
and  because  NWF  and  MUCC  believe 
the  proceedings  do  not  address  their 
concerns,  EPA  has  failed  to  fulfill  a 
commitment  it  made  to  the  court  EPA 
disagrees  that  it  has  felled  to  fulfill  its 
commitment  to  the  6th  Circuit.  EPA 
explained  to  the  court  that  these 
proceedings  might  resolve  NWF's  and 
MUCC's  concerns.  EPA's  inability  to 
satisfy  NWF's  and  MUOCs  concerns  is 
not  "feilure"  of  the  Agency,  but  merely 
continuing  disagreement  between  EPA 
and  the  two  groups.  Based  on 
comprehensive  review  of  Michigan's 
public  participation  procedures  (a  copy 
of  which  is  included  in  the 
administrative  record  for  today's 
action),  as  well  as  review  of  the  conflict 
of  interest  provisions  applicable  to 
Stetes  authorized  to  administer  the 
NPDES  program,  the  Agency  believes 
that  the  Micbigan  program  satisfies  the 
applicable  public  participation  and 
conflict  of  interest  requirements. 

NWFs  and  MUCC's  final  comment 
was  that  EPA  should  not  approve  of  the 
revisions  resulting  from  the  Executive 
Orders  because  "the  primary  decision 
maker  in  contested  case  pr(x:eeding8, 
the  Director  of  the  [MDEQ],  has  engaged 
in  illegal  ex  parte  communications 
about  a  contested  case  currentiy 
pending  a  decision,"  allegedly  in 
violation  of  40  CFR  124.78(b)(1).  NWF 
and  MUCC  also  argue  that  the  Michigan 
Attorney  General  had  an  obligation  to 
certify  that  the  laws  of  Michigan  are 
adequate  to  prohibit  such  ex  parte 
communications.  However,  the 
prohibition  on  ex  parte  communications 
at  40  CFR  124.78(b)(1)  applies  only  to 
EPA  and  to  proceedings  before  EPA. 
Nothing  in  EPA's  NPDES  State  program 
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regulatioiis  at  40  CFR  part  123  requires 
that  States  authorized  to  administer  the 
NPDES  program  prohibit  such  ex  parte 
communications.  Consequently,  the 
allegation  that  the  Director  of  MDEQ 
might  be  engaging  in  ex  parte 
communications  about  a  contested  case, 
or  the  concern  that  the  Michigan 
Attorney  General  has  not  certified  that 
the  laws  of  Michigan  adequately 
prohibit  such  ex  parte  communications, 
are  not  sufficient  bases  for  disapproving 
of  any  revisions  to  Michigan's  NPDES 
program  residting  from  the  Executive 
Orders. 

The  Sdo  Residents  requested  that 
EPA  provide  a  public  hearing  on  this 
matter.  NWF  and  MU(X  did  not 
specifically  request  a  public  hearing  in 
this  matter  (although,  as  noted  above, 
NWF  and  MUCC  did  criticize  EPA  for 
not  holding  a  public  hearing  in  1993 
prior  to  approving  of  Michigan's 
General  Permit  Program).  EPA  is 
required  to  hold  a  public  hearing  under 
40  CFR  123.62(b)(2)  if  a  proposed 
revision  is  substantial  and  if  there  is 
significant  public  interest  in  holding  a 
hearing  based  upwn  requests  for  a 
hearing  received  by  EPA. 

As  noted  above,  EPA  has  determined 
that  none  of  the  statutes  or  rules  upon 
which  EPA  authorized  Michigan's 
NPDES  permitting  program  changed  as 
a  result  of  the  Executive  Orders.  Instead, 
the  Executive  Orders  simply  changed 
the  people  or  entities  responsible  for 
carrjring  out  the  various  functions  set 
forth  within  these  statutes  and  rules. 
Consequently,  EPA  does  not  believe  that 
the  revisions  to  Michigan's  NPDES 
program  resulting  from  the  Executive 
Orders  are  substantial.  Moreover,  EPA 
only  received  two  sets  of  comments:  one 
set  from  the  Scio  Residents  and  a 
second  set  that  was  jointly  submitted  by 
NWF  and  MUCC;  and  only  the  Sdo 
Residents  specifically  requested  a 
hearing.  Thus,  EPA  does  not  believe  that 
there  is  sufficient  public  interest  in  this 
matter  to  hold  a  public  hearing.  Finally, 
neither  set  of  conmients  explahied  why 
a  public  hearing  was  necessary  or  would 
be  helpful  in  resolving  the  question  of 
whether  EPA  should  approve  of  any 
revisions  to  Michigan's  NPDES  program 
resulting  from  the  Executive  Orders. 
Consequently,  EPA  is  not  providing  for 
a  public  hearing. 

Finally.  EPA  notes  that  the  Michigan 
Environmental  Council  (MEC),  in  a 
letter  to  EPA  dated  June  14, 1996,  raised 
questions  regarding  the  impact  of 
Michigan  Public  Act  132  of  1996  on 
Michigan's  NPDES  program.  EPA  is 
addressing  those  questions  separately 
and  EPA's  approval  of  the  modifications 
restilting  from  the  Executive  Orders  in 


this  proceeding  does  not  express  any 
viewpoint  on  those  questions. 

nL  Regulatory  Aaaeament 
Reipiii  wiiiHiita 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4, 1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regiilatory  action"  as  one  that  is  likely 
to  result  in  a  ride  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  afiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  swfous  inconsistency  or 
otherwise  interfere  with  on  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  waived  review  of  EPA  action 
on  State  NPDES  programs  . 

B.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  efiiacts  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
resiUt  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

EPA's  approval  of  any  revisions  to 
Michigan's  NPDES  program  residting 
from  the  Executive  Orders  contains  no 
Federal  mandates  (imder  the  regulatory 
provisions  of  Tide  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments  nr  the 
private  sector.  Instead,  EPA's 
determination  merely  recognizes  an 
internal  reorganization  of  an  existing 
approved  NPDES  State  program;  and 
this  determination  does  not  contain  any 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments. 


in  the  aggregate,  or  the  private  sector  in 
any  one  year.  Therefore,  this 
determination  is  not  su^ect  to  the 
requirements  of  section  202  of  the 
UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significanUy  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  afiiacted  small  governments, 
enabling  officials  of  afiiacted  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
EPA's  determination  to  approve  of  any 
revisions  to  Michigan's  NPDES  program 
resulting  from  the  Executive  Orders 
merely  recognizes  an  internal 
reorganization  of  an  existing  approved 
NPDES  State  program,  EPA's 
determination  contains  no  regidatory 
requirements  that  ndght  significantiy  or 
uniquely  affect  small  governments. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C 
553,  after  being  reqidred  to  publish  a 
general  notice  of  proposed  mlemaking. 
an  agency  must  prepare  a  final 
regulatory  flexibility  analysis  unless  the 
head  of  the  agency  cwtifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C  604 
&  605.  The  Regional  Administrator 
tod^  certifies,  pursuant  to  section 
605(b)  of  the  RFA,  that  approval  of  any 
revisions  to  Michigan's  NPDES  program 
resulting  from  the  Executive  Orders  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  basis  for  the  certification  is  that 
EPA's  approval  simply  results  in  an 
administrative  change  in  the  structure  of 
the  approved  NPDES  program,  rather 
than  a  change  in  the  substantive 
requirements  imposed  on  any  small 
entity  in  the  State  of  Michigan.  This 
approval  will  not  afiiect  the  substantive 
regulatory  requirements  under  existing 
State  law  to  which  small  entities  are 
already  subject.  Additionally,  approval 
of  the  NPDES  program  modification  will 
not  impose  any  new  burdens  on  small 
entities. 

D.  Paperwork  Reduction  Act 

This  approval  contains  no  requests  for 
information  and  consequenUy  is  not 
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subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  et  seq. 

IV.  EPA's  Final  Determination 

EPA,  after  review  and  consideration 
of  all  the  information  submitted  by 
Michigan  and  the  comments  received, 
has  determined  that  the  revisions  to 
Michigan's  NPDES  program  resulting 
from  me  Executive  Orders  should  be 
approved.  Moreover,  EPA  has 
determined  that  the  revisions  are  not 
substantial. 

Dated:  October  1, 1997. 
David  A.  UUricfa. 

Acting  Regional  Administrator. 

(FR  Doc.  97-29622  Filed  11-13-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  233 
[FRL-a918-7] 

Approval  of  Modifications  to 
Mictiigan'a  Aaaumad  Program  To 
Adminlsler  the  Section  404  PermttUng 
Program  Rasultfng  From  ttw 
Racwganization  of  tt>e  Michigan 
Environmental  Agendas 

AOBICV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  approvaL 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Environmental 
Protection  Agency  (EPA)  approves  of 
the  modifications  of  Michigan's 
assumed  Clean  Water  Act  Section  404 
(Section  404)  permitting  program  which 
resulted  frmn  Michigan  Executive  Order 
1995-18  which  reorganized  Michigan's 
environmental  agencies. 
EFFECTIVE  DATE:  November  14, 1997. 
FOR  FURTWR  MFORMATKM  CONTACT: 
Kevin  Pierard,  Cliief,  Watersheds  and 
Non-Point  Source  Programs  Branch, 
Water  Division.  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 886-4448. 

SUPPLEMENTARY  INFORMATION: 

Note:  This  action  is  one  of  fiaur  Federal 
Register  actions  related  to  reorganization  of 
state  environmental  agencies  in  Michigan. 
All  these  actions  are  published  together  in 
the  Federal  Register,  with  the  exception  of  a 
Clean  Air  Act  State  Implementation  Plan 
published  on  November  6, 1997  at  62  FR 
59995. 

L  Background 

The  State  of  Michigan  assiimed 
Federal  Clean  Water  Act  Section  404 
permitting  authority  on  October  16, 


1984.  {Procedures  for  revision  of  State 
programs  at  40  CFR  233.16  reqtiire  that 
EPA  review  any  revisions  to  state 
assumed  Section  404  programs, 
determine  whether  such  revisions  are 
substantial,  and  approve  or  disapprove 
the  revisions. 

On  November  25, 1994,  EPA 
approved  of  revisions  to  Michigan's 
Section  404  program  resulting  from 
Executive  Order  1991-31,  wUch 
transferred  the  responsibilities  and 
authorities  of  the  Michigan  Department 
of  Natural  Resources  (KOINR)  to  the 
Director  of  a  new  MDNR.  On  July  3. 
1995.  Michigan  Governor  John  Engler 
signed  Executive  Order  1995-18 
(&iecutive  Order),  which  elevated  the 
former  Environmental  Protection 
Bureau  of  MDNR  to  full  departmental 
status  as  the  Michigan  Department  of 
Environmental  Quality  (MDEQ). 
effective  October  1, 1995.  MDEQ 
retained  all  of  its  environmental  duties, 
functions  and  responsibilities  and 
virtually  all  of  the  personnel  formerly 
assigned  to  it  as  a  bureau  in  the  MDNR. 
In  addition,  certain  other  environmental 
duties,  functions  and  responsibilities  of 
the  Law,  Geographical  Survey  and  Land 
and  Water  Management  Divisions  were 
transferred  to  MDEQ,  as  was  the 
authority  to  malce  decisions  regarding 
administrative  appeab  in  those  matters 
under  its  purview. 

The  Attorney  General,  in  a  statement 
dated  Jime  13, 1996,  statement,  certified 
to  the  following: 

It  is  my  opinion  tliat  E.0. 1995-18  did  not 
substantively  change  tba  state's  statutes  or 
rules  relating  to  the  administration  of 
federally  delegated  programs  nor  was  any 
authority,  power,  duty  or  function  contained 
within  Micliigan's  statutes  or  rules  applicable 
to  federally  delegated  programs  diminished 
by  tlie  execution  of  E.0. 1995-18. 
Specifically.  E.0. 1995-18  did  not  affect 
program  jurisdiction,  the  scope  of  activities 
legated,  criteria  for  the  review  of  permits, 
public  participation,  enforcement  capabilities 
or  the  adequacy  of  Michigan's  legal  authority 
to  carry  out  its  federally  delegated  programs. 

Based  upon  a  review  of  this 
information,  as  well  as  a  review  of  the 
Section  404  program  documents 
submitted  in  support  of  Michigan's 
original  (1983)  request  for  EPA  approval 
and  the  materials  submitted  by 
Michigan  and  considered  by  EPA  in 
approving  of  revisions  to  Michigan's 
Siection  404  program  on  November  25, 
1994,  EPA  proliminarily  concluded  that 
the  Executive  Order  did  not 
substantially  revise  the  State  of 
Michigan's  Section  404  program  and 
that  any  revisions  resulting  from  the 
Executive  Order  shoidd  be  approved. 
This  preliminary  determination  was 
based  upon  the  fact  that  none  of  the 


statutes  or  rtdes  which  comprise 
Michigan's  Section  404  program 
changed  as  a  result  of  tlra  Executive 
Order  and  MDEQ  retained  virtually  all 
of  the  personnel  formerly  assigned  to  it 
as  a  bureau  in  MDNR. 

Although  none  of  the  statutes  or 
regulations  which  comprise  Michigan's 
program  changed,  there  was  one 
additional  matter  that  EPA  considered 
before  making  its  preliminary 
determination.  Specifically,  the 
Executive  Order  provides  that  the 
Director  of  MDEQ  now  decides 
administrative  appeals  of  wetland 
permitting  decisions,  rather  than  the 
Michigan  Natural  Resources 
Commission.  However,  this  change  does 
not  afiiect  the  Michigan  Section  404 
program's  "area  of  jurisdiction,  scope  of 
activities  regulated,  criteria  for  review  of 
permits,  public  participation,  or 
enforcement  capability."  40  CFR 
233.16(d)(3).  ConsequenUy.  EPA  did  not 
view  this  change  to  be  a  substantial 
revision.  Moreover,  EPA  preliminarily 
concluded  that  this  revision  should  bie 
approved  because  it  is  not  inconsistent 
with  anything  in  the  Qean  Water  Act  or 
its  implementing  regulations. 

Whde  not  required  to  do  so  according 
to  the  State  Section  404  program 
regulations,  EPA  chose  to  invite  public 
comment  concerning  the  Agency's 
preliminary  determinations. 
ConsequenUy,  on  March  28, 1997,  EPA 
published  a  notice  in  the  Federal 
B«gi«twr  of  its  preliminary 
determinations  that  the  Executive  Order 
caused  no  substantial  revisions  to 
Michigan's  Section  404  program  and 
that  any  revisions  to  Michigan's  Section 
404  program  that  resulted  from  the 
Executive  Order  should  be  approved. 
EPA  also  indicated  that  it  m^t  conduct 
a  public  hearing,  if  there  was  significant 
public  interest  based  on  requests 
received.  Finally.  EPA  stated  that  its 
preliminary  decision  only  addressed, 
and  EPA  was  only  seeking  comment  on, 
the  impact  of  the  Executive  Order  on 
Michigan's  Section  404  program. 

n.  Comments 

In  response  to  the  March  28, 1997, 
notice,  EPA  received  comments  from 
three  commenters:  the  Tip  of  the  Mitt 
Watershed  Council,  the  EJast  Michigan 
Environmental  Action  Coimcil,  and  the 
Michigan  Environmental  CouncU.  The 
commenters  all  raised  the  same  two 
issues.  First,  the  commenters  noted  that 
the  Executive  Order  transferred 
authority  to  hold  hearings  and  make 
findinga  of  fact  and  render  decisions  on 
contested  Section  404  permits  from  the 
Natural  Resources  Commission,  a  public 
body  that  was  subject  to  Michigan's 
Open  Meetings  Act.  to  the  Director  of 
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the  MDEQ,  who  in  turn  delegated  that 
authority  to  the  MDEQ  Office  of 
Administrative  Hearings,  an  entity  that 
is  not  a  public  body  and  therefore  is  not 
8ub)ect  to  Michigan's  Open  Meetings 
Act 

The  public  participation  requirements 
for  state  Section  404  programs  are  set 
forth  at  40  CFR  233.32-34.  The  only 
"Open  Meetings  Act"  type  requirements 
in  &ose  regulations  is  at  40  CFR  233.33, 
which  requires  that  state  Section  404 
programs  provide  an  opportunity  for 
public  hearings  at  which  the  public 
must  be  allowed  an  opportunity  to 
submit  oral  and  written  statements  or 
data  concerning  a  permit  application  or 
draft  general  permit  Michigan  clearly 
continues  to  comply  with  this 
requirement  See  Section  281.708  of  the 
Michigan  Compiled  Laws.  Nothing  in 
the  state  Section  404  wetiand  program 
regulations  requires  that  adjudicatory 
hrarings  on  contested  permits  be  open 
to  the  public.  Consequently,  the  fact  that 
these  types  of  hearings  may  not 
necessarily  be  open  to  the  general 
public  in  Michigan  is  not  a  basis  for 
disapproving  of  the  revisions  resulting 
from  the  Executive  Order. 

We  further  note  that  Michigan  did  not 
represent  in  its  original  1983  program 
submission,  and  EPA  in  reviewing  and 
approving  of  that  original  program 
submission  did  not  find,  that  Michigan 
was  relying  on  the  Michigan  Open 
Meetings  Act  to  demonstrate  that  it  had 
authority  to  comply  with  the  fiaderal 
public  participation  reqiiirements. 
Rather,  Michigan  cited  to  Sections  8  and 
10  of  its  Wetlands  Protection  Act, 
Section  5  of  its  Water  Resources  Act. 
Section  6  of  its  Inland  Lakes  and 
Streams  Act,  and  Sections  41—42  of  its 
Administrative  Procedures  Act,  to 
demonstrate  that  it  had  such  authority. 
None  of  these  statutory  provisions  were 
afiiacted  by  the  Executive  Order. 
Consequently,  any  changes  resulting 
bom  the  Executive  Order  pertaining  to 
the  applicability  or  inapplicability  of 
the  Michigan  Open  Meetings  Act  do  not 
in  any  way  constitute  changes  in 
Michigan's  approved  Section  404 
program. 

"rDe  second  issue  raised  by  the 
commenters  is  that,  under  the  Executive 
Order,  the  Chief  Administrative  Law 
Judge  for  the  Office  of  Administrative 
Hearings  who  decides  certain  contested 
Section  404  permits  is  appointed  by  the 
Director  of  the  MDEQ  and  so  alleg»lly 
will  not  be  capable  of  exercising 
decisionmaking  authority  independent 
of  the  Director  of  the  MDEQ.  However, 
there  is  nothing  in  the  state  Section  404 
program  regulations  pertaining  to 
administrative  appeals  of  permit 
decisions.  Consequently,  the  possibility 


that  the  Chief  Administrative  Law  Judge 
may  not  be  entirely  independent  of  the 
Director  of  the  MDEQ  is  not  a  basis  for 
disapproving  of  the  revisions  resiilting 
from  the  Executive  Order. 

Of  course,  if  as  a  result  of  the  changes 
to  the  administrative  appeals  process 
resulting  from  the  Executive  Order, 
Michigan  repeatedly  issues  Section  404 
permits  which  do  not  conform  with  the 
requirements  of  the  Clean  Water  Act, 
this  might  serve  as  a  basis  for 
withdrawal  of  Michigan's  Section  404 
program  under  40  CFR  233.53.  EPA 
notes  that  it  currently  has  pending 
before  it  a  February  4,  1997,  petition  to 
withdraw  Michigan's  Section  404 
program  that  was  filed  by  the  Michigan 
Environmental  Council  (MEC)  which 
alleges,  among  other  things,  that 
Michigan  is  in  fact  repeatedly  issuing 
such  permits  in  part  because  of  the 
changes  to  the  administrative  appeals 
process.  EPA  is  separately  investigating 
the  allegations  in  that  petition  to 
determine  whether  cause  exists  to 
commence  withdrawal  proceedings. 
EPA,  in  approving  of  the  revisions  to 
Michigan's  Section  404  program 
resulting  from  the  Executive  Order,  is  in 
no  way  expressing  any  opinion  on  the 
question  of  whetlnr  withdrawal 
proceedings  should  commence  in  light 
of  the  allegations  in  the  MEC  petition. 
Moreover,  EPA  is  not  expressing  any 
opinion  on  questions  which  MEC 
separately  raised  in  a  letter  dated  June 
14, 1996,  regarding  the  impact  of 
Michigan's  Public  Act  132  of  1996  on 
Michigan's  Section  404  program. 
Instead,  EPA  is  addressing  those 
questions  separately. 

In  a  related  comment,  one  commenter 
argued  that,  under  the  Executive  Order, 
the  Director  may  "appoint  an  individual 
within  or  ouUide  the  [MDEQ]"  to 
decide  certain  administrative  appeals  in 
which  the  Director  has  been  involved. 
The  commenter  also  noted  that  there  is 
no  statutory  definition  of  the 
individuals  eligible  for  service  in  this 
role  and  so  "it  is  conceivable  that  an 
individual  with  a  personal  or  financial 
interest  in  the  project  at  issue  could  be 
appointed  to  decide  an  appeal." 
However,  in  contrast  to  40  CFR 
123.25(c),  there  is  nothing  in  either  the 
Clean  Water  Act  or  in  EPA's 
implementing  regulations  governing 
conflicts  of  interest  in  state  Section  404 
programs.  Consequently,  the  possibility 
that  such  a  conflict  could  arise  is  not  a 
sufficient  basis  to  disapprove  of  the 
revisions  to  Michigan's  Section  404 
program  resulting  frqm  the  Executive 
Order.  Moreover,  although  not 
necessary  to  our  decision,  we  note  that 
Michigan  has  represented  to  EPA  that 
all  decisionmakers  appointed  by  the 


Director  will  be  required  to  sign  a 
"Conflict  of  Interest  Certification" 
certifying  that  they  "do  not  now  receive, 
nor  have  ever  received,  any  income 
directiy  or  indirectiy  from  any  person 
who  holds  a  permit,  has  applied  for  a 
permit,  or  who  is  subject  to  an 
enforcement  order  issued  pursuant  to  or 
under  the  authority  of  [the  Clean  Water 
Act]."  Consequently,  the  possibility  that 
an  appointed  decisionmaker  might  have 
a  financial  conflict  of  interest  is 
extremely  remote. 

Finally,  all  three  commenter*  stated 
that  they  believed  that  the  revisions 
resulting  from  the  Executive  Order  were 
substantial  and  so  requested  a  public 
hearing.  EPA  is  required  to  provide  an 
opportunity  for  a  public  hearing  under 
40  CFR  233.16(d)(3)  if  a  proposed 
revision  is  substantial.  40  CFR 
233.16(d)(3)  provides  tiiat  "substantial 
revisions  include,  but  are  not  limited  to, 
revisions  that  affect  the  area  of 
jiuisdiction,  scope  of  activities 
regulated,  criteria  for  review  of  permits, 
public  participation,  or  enforcement 
capability."  As  described  above,  none  of 
the  statutes  or  rules  upon  which  EPA 
authorized  Michigan's  Section  404 
program  changed  as  a  result  of  the 
Executive  Order.  Instead,  the  Executive 
Order  simply  changed  the  people  or 
entities  responsible  for  carrying  out  the 
various  functions  set  forth  within  these 
statutes  and  rules.  ConsequenUy,  EPA 
does  not  believe  that  the  revisions  to 
Michigan's  Section  404  program 
resulting  from  the  Executive  Order  are 
substantial. 

Moreover,  in  light  of  the  fact  that  EPA 
only  received  three  sets  of  comments 
which  addressed  virtually  identical 
issues,  EPA  does  not  believe  that  there 
is  sufficient  public  interest  in  this 
matter  to  hold  a  public  hearing.  Finally, 
none  of  the  comments  explained  why  a 
public  hearing  was  necessary  or  would 
be  helpful  in  resolung  the  question  of 
whether  EPA  should  approve  of  any 
revisions  to  Michigan's  Section  404 
program.  Consequentiy,  EPA  is  not 
providing  for  a  public  hearing. 

m.  Regulatory  A  ■swisment 
Requiramenls 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735;  October  4, 1993),  the  Agency 
must  determine  whether  a  regtdatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  a3d  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annuAl  effect  on  the 
economy  of  $100  million  or  more,  or 
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adversely  afiiBct  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;     _ 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buc^tary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  EPA  action  on 
State  Section  404  programs  from  OMB 
review. 

B.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal . 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  ^Feder^  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

EPA's  approval  of  any  revisions  to 
Michigan's  Section  404  program 
resulting  from  the  Executive  Order 
contains  no  Federal  mandatm  (under 
the  regulatory  provisions  of  Title  II  of 
the  UMRA)  for  State,  local,  or  tribal 
governments  or  the  private  sector. 
Instead,  EPA's  determination  merely 
recognizes  an  internal  reorganization  of 
an  existing  approved  Section  404  State 
program;  and  this  determination  does 
not  contain  any  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Therefore,  this  determination  is  not 
subject  to  the  requirements  of  section 
202  of  the  UMRA. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantiy  or 
uniquely  affect  sm^  governments,        , 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affiacted  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 


Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Because 
EPA's  determination  to  approve  of  any 
revisions  to  Michigan's  Section  404 
program  resulting  frtim  the  Executive 
Order  merely  recognizes  an  internal 
reorganization  of  an  existing  assiuned 
State  Section  404  program,  EPA's 
determination  contains  no  regulatory 
requirements  that  might  significantiy  or 
uniquely  affiact  smaU  governments. 

C.  Regulatory  Plexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  under  5  U.S.C 
553,  after  being  required  to  publish  a 
general  notice  of  proposed  rulemaking, 
an  agency  must  prepare  a  final 
regulatory  flexibility  analysis  unless  the 
head  of  the  agency  certifies  that  the  final 
rule  will  not  have  a  signfficant 
economic  impact  on  a  substantial 
number  of  sinall  entities.  5  U.S.C.  604 
&  605.  The  Regional  Administrator 
today  certifies,  purauant  to  section 
605(b)  of  the  RFA.  that  approval  of  any 
revisions  to  Michigan's  Section  404 
program  resulting  &t>m  the  Executive 
Order  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

The  basis  for  the  certification  is  that 
EPA's  approval  simply  results  in  an 
administrative  change  in  the  structure  of 
the  assumed  Section  404  program, 
rather  than  a  change  in  the  substantive 
requirements  imposed  on  any  small 
entity  in  the  State  of  Michigan.  This 
approval  will  not  affect  the  substantive 
regulatory  requirements  under  existing 
State  law  to  which  small  entities  are 
already  subject.  Additionally,  approval 
of  the  Section  404  program  modification 
will  not  impose  any  new  burdens  on 
small  entities. 

D.  Paperwork  Reduction  Act 

This  approval  contains  no  requests  for 
information  and  consequentiy  is  not 
subject  to  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq. 

TV.  EPA's  Final  Determination 

EPA.  after  review  and  consideration 
of  all  the  information  submitted  by 
Michigan  and  the  comments  received, 
has  determined  that  the  revisions  to 
Michigan's  Section  404  program 
resulting  fix>m  the  Executive  Order 
should  be  approved.  Moreover,  EPA  has 
determined  that  the  revisions  are  not 
substantial. 


Dated:  October  1, 1997. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
[FR  Doc.  97-29623  FUod  11-13-97:  8:45  am] 
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40  CFR  Part  271 

[FRL-691MI 

Michigan:  Hnal  Authorization  of 
RavWona  to  State  Hazardoua  Waate 
ManaQaniant  Proyiani 

AQEMCY:  Environmental  Protection 
Agmcy. 

ACTION:  Notice  of  final  determination  on 
application  of  Michigan  for  final 
authorization. 


t:  Notice  is  hereby  given  that 
the  United  States  Environmental 
>  Protection  Agency  (U.S.  EPA)  ^)proves 
the  revisions  to  the  State  of  Michigan's 
authorized  hazardous  waste 
management  program  resulting  from 
Michigan  Executive  Order  1995-18. 
EFFECnVE  DATE:  November  14,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Timotiiy  O'Malley,  U.S.  EPA,  State 
Programs  and  Authorization  Section, 
Waste  Pesticides  and  Toxics  Division, 
77  W.  Jackson  Blvd.  (DR-7J),  Chicago, 
Illinois  60604,  or  telephone  (312)  886- 
6085. 

SUPPI^MCNTARY  MFORMATION: 

NotK  This  action  is  one  of  four  Fadsral 
Roglstn'  actions  related  to  reorganization  of 
state  environmental  agencies  in  Michigan. 
All  these  actions  are  published  together  in 
this  Federal  Register,  with  the  exception  of 
a  Clean  Air  Act  State  Implementation  Plan 
published  on  November  6. 1997  at  62  FR 
59995. 

A.  Background 

On  March  28, 1997,  EPA  published  in 
the  Federal  Register  a  notice 
announcing  the  preliminary 
determination  to  approve  the  State  of 
Michigan's  hazardous  waste 
management  program,  as  revised, 
punuant  to  Section  3006(b)  of  the 
Resoiuce  Conservation  and  Recovery 
Act  (RCRA)  and  40  CFR  271.21(b)(4). 

States  with  final  authorization  under 
Section  3006(b)  of  RCRA,  42  U.S.C. 
6g29(b)  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  management  program. 
When  either  EPA's  or  a  State  program's 
controlling  statutory  or  regulatory 
authority  is  modified  or  supplemented. 
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or  when  certain  other  changes  occtir, 
revisions  to  State  hazardous  waste 
management  programs  may  be 
necessary.  The  procedures  that  States 
and  EPA  must  follow  for  revision  of 
State  programs  are  found  at  40  CFR 
271.21(b). 

The  State  of  Michigan  initially 
received  final  authorization  for  its 
hazardous  waste  management  program 
effective  on  October  30.  1986  (51  PR 
36804-36805.  October  16. 1986). 
SubsequenUy,  Michigan  received 
authorization  for  revisions  to  its 
program,  effective  on  January  23,  1990 
(54  PR  225,  November  24. 1989);  June 
24. 1991  (56  FR  18517.  April  23. 1991); 
November  30. 1993  (58  FR  51244. 
October  1. 1993);  January  13,  1995  (60 
FR  3095.  January  13.  1995);  and  April  8, 
1996  (61  FR  4742,  February  8,  1996). 
Michigan's  Program  Description  dated 
June  30. 1984.  and  addenda  thereto 
dated  June  30,  1986;  September  12. 
1988;  July  31,  1990;  August  10, 1992; 
August  18. 1994;  and  September  6, 

1995.  which  were  a  component  of  the 
State's  original  final  authorization  and 
subsequent  revision  applications, 
specified  that  the  Michigan  Department 
of  Natural  Resources  (MDNR)  was  the 
agency  responsible  for  implementing 
Michigan's  hazardous  waste 
management  program.  The  Program 
Description  also  indicated  that  the  Site 
Review  Board  (SRB)  had  authority  to 
approve  or  deny  construction  permit 
applications.  The  SRB  was  subsequenUy 
made  a  consultative  body  and  the  SRB's 
powers  were  transferred  to  the  Director 
of  the  MDNR  by  Executive  Order  1991- 
31.  which  took  efEact  on  September  2. 
1993. 

On  July  31 ,  1995.  the  Governor  of 
Michigan  issued  Executive  Order  1995- 
18  (EO  1995-18).  which  became 
efiiective  on  October  1 ,  1995.  On  January 
19. 1996.  Michigan  submitted  materials 
for  EPA  to  determine  the  impact  of  EO 
1995-18  upon  the  authorized  State 
hazardous  waste  management  program. 
The  materials  consisted  of  a  letter  from 
the  Michigan  Attorney  General's  office 
setting  forth  the  State  of  Michigan's 
analysis  as  to  why  the  establishment  of 
the  new  Michigan  DEQ  does  not 
represent  a  transfer  to  a  "new  agency" 
pursuant  to  40  CFR  271.21(c),  a  copy  of 
EO  1995-18,  updated  letters  of 
delegation  and  procedures  regarding 
avoidance  of  conflict  of  interest  in 
contested  case  proceedings.  On  June  13. 

1996,  Michigan  submitted  a 
supplemental  statement  of  the  Michigan 
Attorney  General  regarding  the 
appraisal  of  the  Attorney  General  of  the 
impact  of  EO  1995-18  on  Michigan's 
delegated  environmental  programs.  In 
the  supplemental  statement,  the 


Attorney  General  explained  that  the 
effect  of  EO  1995-18  was  to  elevate  the 
former  Environmental  Protection 
Bureau  of  the  Department  of  Natural 
Resources  to  full  independent 
departmental  status  as  the  Department 
of  Enviroiunental  Quality  (DEQ). 
According  to  the  Michigan  Attorney 
General,  "the  DEQ  retained  all  of  its 
environmental  responsibilities  and 
virtually  all  of  the  personnel  formerly 
assigned  to  it  as  a  bureau  of  the  DNR." 
The  Attorney  General  further  stated  that 
"E.O.  1995-18  did  not  substantively 
change  the  State's  statutes  or  rules 
relating  to  the  administration  of 
Federally  delegated  programs  nor  was 
any  authority,  power,  duty  or  function 
contained  within  Michigan's  statutes  or 
rules  applicable  to  Federally  delegated 
programs  diminished  by  the  execution 
of  E.O.  1995-18.  Specifically,  E.O. 
1995-18  did  not  affect  program 
jurisdiction,  the  scope  of  activities 
regulated,  criteria  for  the  review  of 
permits,  public  participation, 
enforcement  capabilities  or  the 
adequacy  of  Michigan's  legal  authority 
to  carry  out  its  Federally  delegated 
programs." 

Based  on  the  information  available. 
EPA  determined  that  the  reorganization 
of  the  State's  hazardous  waste 
management  program  resulting  from  EO 
1995-18  constitutes  a  program  revision 
requiring  appropriate  EPA  review  and 
approval  under  RCRA.  EPA  also 
determined  that  the  EO  1995-18  did  not 
result  in  significant  modification  of 
Michigan's  hazardous  waste  program, 
nor  did  the  Order  transfer  any  part  of 
the  program  from  the  approved  State 
agency  to  any  other  State  agency. 
Therefore,  EPA  does  not  view  the 
reorganization  as  a  transfer  within  the 
purview  of  40  CFR  271.21(c). 

Based  upon  review  of  the  documents 
submitted  by  Michigan,  EPA  made  a 
preliminary  determination  to  approve 
Michigan's  hazardous  waste 
management  program,  as  revised, 
pursuant  to  40  CFR  271.21(b).  On  March 
28, 1997,  EPA  published  a  notice  in  the 
Federal  Register  announcing  EPA's 
proposed  decision.  The  notice  also 
stated  that  the  proposed  decision  would 
be  subject  to  public  review  and 
comment,  and  announced  the 
availability  of  Michigan's  application 
for  public  inspection  at  three  locations 
in  Michigan  as  well  as  the  EPA  regional 
office  in  Chicago. 

As  was  noted  in  the  March  28, 1997, 
Federal  Register  notice,  the  EPA  has 
pending  before  it  a  request,  submitted  in 
a  letter  dated  Jime  14, 1996.  by  the 
Michigan  Environmental  Council 
(MEC).  to  revoke  Michigan's  National 
Pollution  discharge  Elimination  System 


(NPDES)  and  Prevention  of  Significant 
Deterioration  (PSD)  program  approvals, 
not  grant  additional  program 
delegations  and  not  grant  program 
approval  for  Boiler  and  Industrial 
Furnace  revisions  under  RCRA.  This 
request  is  based  upon  Michigan's  recent 
enactment  of  Public  Act  132  of  1996. 
which  establishes  certain  environmental 
audit  privilege  and  immunity  provisions 
in  the  State's  natural  resources  and 
environmental  protection  code.  EO 
1995-18  predated  passage  of  Act  132. 
EPA's  March  28. 1997,  proposed  action 
only  addressed  and  sought  comment  on 
the  impact  of  EO  1995-18  noted  above 
on  Michigan's  RCRA  program. 
Accordingly,  today's  decision  to 
preliminarily  approve  of  revisions  to 
Michigan's  RCRA  program  arising  out  of 
EO  1995-18  does  not  express  any 
viewpoint  on  the  question  of  whether 
there  are  legal  deficiencies  in 
Michigan's  RCRA  program  resulting 
from  Public  Act  132  of  1996.  which  was 
enacted  after  this  Executive  Order  was 
issued.  EPA  is  addressing  the  issues 
raised  by  MEC  regarding  Public  Act  132 
of  1996  separately. 

B.  Commanta 

No  adverse  comments  were  received 
by  EPA  during  the  public  comment 
period. 

CDadaimi 

I  conclude  that  Michigan's 
application  for  final  authorization  of 
revisions  resulting  bom  EO  1995-18 
meets  the  necessary  requirements  under 
RCRA.  Accordingly,  Michigan  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised  by 
EO  1995-18.  Michigan  has 
responsibility  for  permitting  treatment, 
storage,  and  dispoisal  facilities  within  its 
borders  and  carrying  out  other  aspects 
of  the  RCRA  program  described  in  its 
revised  program  application,  subject  to 
the  limitations  of  the  HSWA.  Michigan 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008.  3013.  and  7003  of  RCRA. 

D.  Incorporation  by  Reference 

EPA  incorporates  by  reference 
authorized  State  programs  in  40  CFR 
part  272  to  provide  notice  to  the  public 
of  the  scope  of  the  authorized  program 
in  each  State.  Incorporation  by  reference 
of  these  revisions  to  the  Michigan 
program  will  be  completed  at  a  later 
date. 
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Compliance  With  Executive  Order 
12866 

llie  Office  of  Management  and  Budget 
has  exempted  this  rule  frt)m  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  fmalysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  the  EPA 
to  identify  and  consider  a  reasonable 
number  oi  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  the  EPA  to  adopt  an  alternative 
other  than  the  least  costiy.  most  cost- 
effective  or  least  burdensome  alternative 
if  the  Administrator  publishes  with  the 
final  rule  an  explanation  why  that 
alternative  was  not  adopted.  Before  the 
EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  afiiected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  the 
EPA  regidatory  proposals  with 
significant  Federal  intergovernmental 
mandates,  and  informing,  educating, 
and  advising  small  governments  on 
compliance  with  the  regulatory 
requirements. 

"Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  voluntary 
Federal  program,  except  in  certain  cases 
where  a  "Federal  intergovernmental 
mandate"  affects  an  annual  Federal 
entiUement  program  of  $500  million  or 
more  that  are  not  applicable  here.  The 


Michigan  request  for  approval  of 
revisions  to  its  authorized  hazardous 
waste  program  is  voluntary  and  imposes 
no  Federa^^andate  within  the  meaning 
of  the  Act.  Rather,  by  having  its 
hazardous  waste  program  approved,  the 
State  will  gain  the  authority  to 
implement  the  program  within  its 
jurisdiction,  in  lieu  of  the  EPA,  thereby 
eliminating  duplicative  State  and 
Federal  requirements.  If  a  State  chooses 
iiot  to  seek  authorization  for 
administration  of  a  hazardous  waste 
program  under  RCRA  Subtitie  C,  RCRA 
regulation  is  left  to  the  EPA.  In  any 
event,  the  EPA  has  determined  that  this 
rule  does  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
EPA  does  not  anticipate  that  the 
approval  of  the  Michigan  hazardous 
waste  program  referenced  in  today's 
notice  will  result  in  annual  costs  of 
$100  million  or  more.  The  EPA's 
approval  of  State  programs  generally 
may  reduce,  not  increase,  compliance 
costs  for  the  private  sector  since  the 
State,  by  virtue  of  the  approval,  may 
now  administer  the  program  in  lieu  of 
the  EPA  and  exercise  primary 
enforcement.  Hence,  owners  and 
operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no 
longer  face  dual  Federal  and  State 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  section  202  and  205  of 
the  UMRA. 

The  EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significanUy  or  uniquely  affect 
small  govermnents.  The  Agency 
recognizes  that  small  govenmients  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  State  hazardous  waste 
program.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  the  EPA  authorizes  a 
State  to  administer  its  ov«rn  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  govenunents 
will  be  able  to  own  and  operate  their 
TSDFs  under  the  approved  State 
program,  in  lieu  of  the  Federal  program. 

Certification  Under  the  R^guialoiy 
Flexibility  Act 

The  EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  The  EPA 
recognizes  that  small  entities  may  own 
and/or  operate  TSDFs  that  vnll  become 
subject  to  the  requirements  of  an 
approved  State  hazardous  waste 
program.  However,  since  such  small 
entities  which  own  {md/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264,  265. 
and  270,  this  authorization  does  not 
impose  any  additional  biudens  on  these 
sn^l  entities.  This  is  because  the  EPA's 
authorization  would  result  in  an 
administrative  change  (i.e.,  whether  the 
EPA  or  the  State  administers  the  RCRA 
Subtitie  C  program  in  that  State),  rather 
than  result  in  a  change  in  the 
substantive  requirements  imposed  on 
small  entities.  Once  the  EPA  authorizes 
a  State  to  administer  its  own  hazardous 
waste  program  and  any  revisions  to  that 
program,  these  same  small  entities  will 
be  able  to  own  and  operate  their  TSDFs 
under  the  approved  State  program,  in 
lieu  of  the  Federal  program.  Moreover, 
this  authorization,  in  approving  a  State 
program  to  operate  in  Ueu  of  the  Federal 
program,  eliminates  duplicative 
requirements  for  owrners  and  operators 
of  TSDFs  in  that  particular  State. 

Therefore,  the  EPA  provides  the 
following  certification  under  the 
regulatory  Flexibility  Act,  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  Pursuant  to 
the  provision  at  5  U.S.C.  605(b),  I  hereby 
certify  that  this  authorization  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  authorization  effectively  approves 
the  Michigan  program  to  operate  in  lieu 
of  the  Federal  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the 
State.  It  does  not  impose  any  new 
burdens  on  small  entities,  lliis  rule, 
therefore,  does  not  require  a  regulatory 
flexibilify  analysis. 

Submission  to  Congress  and  the 
Goieral  Accounting  OCBce 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Paperwork  Reduction  Act 

The  proposal  contains  no  requests  for 
information  and  censequenUy  is  not 
subject  to  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  6t  seq. 
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List  of  Suiiiects  in  40  OH  Part  271 

Environmental  protection.  ,      ' 

Administrative  practice  and  procedure. 

Confidential  business  information,  * 

Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 

Intergovernmental  relations,  Penalties,  .  ^ 

Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Anthority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a].  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended,  42  U.S.C.  6912(a).  6926,  6974(b). 

Dated:  October  1, 1997. 
David  A.  UUrkh. 
Acting  Regmnal  Atbninistrator. 
[FR  Doc  97-29624  Filed  ll-l»-e7: 8:45  am] 
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DEPARTMEMT  OF  EDUCATION 
[CFDA  No.:  84.2888] 

Bilingual  Education:  Program 
Oevelopnwnt  and  Implementation 
Project;  Notice  Inviting  Applications 
for  New  Awrards  for  Rscai  Year  (FY) 
11 


Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing 
the  program,  including  the  Education 
Department  General  Administrative 
Regulations  (EEX^AR),  this  notice 
contains  all  of  the  information,     .^ 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
program. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  provide  grants  to 
develop  and  implement  new 
comprehensive,  coherent,  and 
successful  bilingual  education  or  special 
alternative  instructional  programs  for 
limited  English  proficient  (LEP) 
students,  including  programs  of  early 
childhood  education,  kindergarten 
through  twelfth  grade  education,  gifted 
and  talented  education,  and  vocational 
and  applied  technology  education. 

Eligtole  Applicants:  (1)  One  or  more 
local  educational  agencies  (LEAs);  (2) 
one  or  more  LEAs  in  collaboration  with 
an  institution  of  higher  education  (IHE), 
community-based  organization  (CBO), 
other  LEAs,  or  a  State  educational 
agency  (SEA);  or  (3)  a  CBO  or  an  IHE 
that  has  an  application  approved  by  the 
LEA  to  develop  and  implement  early 
childhood  education  or  family 
education  programs  or  to  conduct  an 
instructional  program  that  sitpplements 
the  educational  services  provided  by  an 
LEA. 

Deadline  for  Transmittal  of 
Applications:  January  20, 1998. 

Deadline  for  Intergovernmental 
Review:  March  23,  1998. 

Available  Funds:  $6,000,000. 

Note:  The  CongroH  has  not  yet  enacted  an 
FY  1998  appropriation  for  the  Department  of 
Education.  The  actual  level  of  funding  for 
this  program  is  contingent  upon  final 
congressional  action. 

Estimated  Range  of  Awards: 
$100,000-5175,000. 

Estimated  Average  Size  of  Awards: 
$150,000. 

Estimated  Number  of  Awards:  40. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (E£)GAR)  in 
34  CFR  Parts  74.  75.  77.  79,  80,  81,  82. 


85,  and  86;  and  (b)  34  CFR  Part  299, 
General  Provisions,  Elementary  and 
Secondary  Education  Act.  published  on 
May  22,  1997,  in  the  Federal  Register 
(62  FR  28247). 

Description  of  Program 

The  statutory  authorization  for  this 
program,  and  the  application 
requirements  that  apply  to  tkis 
competition,  are  set  out  in  sections  7112 
and  7116  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20, 1994  (the  Act)  (20 
U.S.C.  7422  and  7426)). 

The  grants  awarded  under  this  section 
are  to  be  used  to  improve  the  education 
of  limited  English  proficient  students 
and  their  families.  Specifically,  grantees 
are  required  to  serve  limited  English 
proficient  students  by:  (a)  developing  ' 
and  implementing  comprehensive 
preschool,  elementary,  or  secondary 
bilingual  education  or  special 
alternative  instructional  programs  that 
are  coordinated  with  other  relevant 
programs  and  services;  and  (b) 
providing  inservice  training  to 
classroom  teachers,  administrators,  and 
other  school  or  community-based 
organizational  personnel.  Grantees  may 
also  implement  family  education 
programs,  improve  the  instructional 
program,  compensate  personnel,  and 
provide  tutorials. 

Prioritiea 

Competitive  Priority:  The  Secretary 
gives  preference  to  applications  that 
meet  the  following  competitive  priority 
(34  CFR  75.105(c)(2)(i)  and  34  CFR 
299.3(b)).  The  Secretary  awards  3  points 
to  an  application  that  meets  this 
competitive  priority.  These  points  are  in 
addition  to  any  points  the  application 
earns  imder  the  selection  criteria  for  the 
program. 

Projects  that  will  contribute  to 
systemic  educational  reform  in  an 
Empowerment  Zone,  including  a 
Supplemental  Empowerment  Zone,  or 
an  Enterprise  Community  designated  by 
the  United  States  Department  of 
Housing  and  Urban  Development  or  the 
United  States  Department  of 
Agriculture,  and  are  made  an  inteffol 
part  of  the  Zone's  or  Community's 
comprehensive  community 
revitalization  strategies. 

Note:  A  list  of  areas  that  have  been 
designated  as  EmpoM^erment  Zones  and 
Enter]»ise  Communities  is  provided  in  the 
appendix  to  this  notice. 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  applications 
that  meet  one  or  more  of  the  following 


invitational  priorities.  However,  an 
application  that  meets  one  or  more  of 
these  invitational  priorities  does  not 
receive  competitive  or  absolute 
preference  over  other  applications  (34 
CFR  75.105(c)(1)). 

Invitational  Priority  1 — Reading 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  read 
independentiy  and  well  by  the  end  of 
third  grade. 

Invitational  Priority  2 — Mathematics 

Projects  that  focus  on  assisting  limited 
English  proficient  students  to  master 
challenging  mathematics,  including  the 
foundations  of  algebra  and  geometry,  by 
the  end  of  eighth  grade. 

Invitational  Priority  3 — Preparation  for 
Postsecondary  Education 

Projects  that  focus  on  motivating  and 
academically  preparing  limited  English 
proficient  students  for  successfid 
participation  in  college  and  other 
postsecondary  education. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  folloMring 
selection  criteria  to  evaluate 
applications  for  new  grants  imder  this 
competition  (34  CFR  75.209.  75.210. 
and  20  U.S.C.  7116(i)(l)). 

(2)  The  maximum  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria — (1)  &ctent  of  need  for 
the  project.  (20  points)  (i)  The  Secretary 
considers  the  needs  for  the  proposed 
project 

(U)  In  determining  the  need  for  the 
proposed  project,  the  Secretary 
considers  the  following  factors: 

(A)  The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project 

(B)  The  extent  to  which  the  proposed 
project  will  provide  services  or 
otherwise  address  the  needs  of  students 
at  risk  of  educational  failure. 

(Authority:  34  CFR  75.210(a)(1),  (ZKi)  and 
(iii)} 

(2)  Quality  of  the  project  design.  (25 
points)  (i)  The  Secretary  considers  the 
qtiality  of  the  design  of  the  proposed 
project 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measiuable. 

(B)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
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and  will  successfully  address,  the  needs 
of  the  target  popidation  or  other 
identified  needs. 

(C)  The  extent  to  which  the  proposed  . 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(D)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  community.  State,  and 
Federal  resources. 

(E)  The  extent  to  which  the  proposed 
project  is  pari  of  a  comprehensive  effort 
to  improve  teaching  and  learning  and 
support  rigorous  academic  standards  for 
students. 

(F)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement 

(Authority:  34  CFR  75.210(c)(1),  (2)(i).  (U). 
(xii),  (xvi),  (xviii)  and  (xix)) 

(3)  Quality  of  project  services.  (15 
points)  (i)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race',  color,  national  origin, 
gender,  age,  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  the  training 
or  professional  development  services  to 
be  provided  by  the  proposed  project  are 
of  sufficient  quality,  intensity,  and 
duration  to  lead  to  improvements  in 
practice  among  the  recipients  of  those 
services. 

(C)  The  likelihood  that  the  services  to 
be  provided  by  the  proposed  project 
will  lead  to  improvements  in  the 
achievement  of  students  as  meastired 
against  rigorous  academic  standards. 

(Authority:  34  CFR  75.210(d)(1),  (2),  (3),  (i). 
(v),  and  (vii)) 

(4)  Qucdity  of  project  personnel.  (7 
points)  (i)  llie  Secretary  considers  the 
quality  of  the  penoimel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
project  personnel,  the  Seoretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 


traditionally  been  imderrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factore: 

(A)  The  qualifications,  including 
relevant  training  and  experience  of  the 
project  director  and  principal 
investigator, 

(B)  llie  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(C)  The  qualifications,  including  the 
relevant  training  and  experience,  of  the 
project  considtants  or  subcontractors. 

(Authority:  34  CFR  75.210(e)(l>-(3)(i)-(iU)) 

V 

(5)  Adequacy  of  resources.  (3  points) 
(i)  liie  Secretsory  considers  Ike  adequacy 
of  resovut:es  for  the  proposed  project 

(ii)  In  determining  the  adequacy  of 
resources  for  the'proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project 

(B)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project 

(C)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  number  of 
persons  to  be  served  and  to  the 
anticipated  results  and  benefits. 

(D)  The  potential  for  continued 
support  of  the  project  after  Federal 
funding  ends,  including,  as  appropriate, 
the  demonstrated  commitment  of 
appropriate  entities  to  such  support. 

(Authority:  34  CFR  75.210(f)(1). 
(2)(iii)(ivl(v)(vi)) 

(6)  Quality  of  the  management  plan. 
(15  points)  (i)  The  Secretary  considers 
the  quality  of  the  management  plan  for 
the  proposed  project 

(ii)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(A)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget  including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks. 

(B)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project. 

(C)  How  the  applicant  will  ensure  that 
a  diversity  of  perepectives  are  brought  to 
bear  in  the  oi>eration  of  the  proposed 
project,  including  those  of  parents, 
teachen,  the  business  community,  a 


variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate. 

(Authority:  34  CTR  75.210(g)(1),  (2)fi)  and 
(ivHv)) 

(7)  Quality  of  project  evaluation.  (10 
points)  (i)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project 

(ii)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(A)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  faasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project.  ^ 

(B)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  whidi  the  project 
operates. 

(C)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies. 

(D)  The  extent  to  which  the  methods 
of  evaliiation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extentpossible. 

(E)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes. 

(Authority:  34  CFR  75.210(hKl).  (2XiHiv) 
and  (vi)) 

(8)  Proficiency  in  English  and  cmother 
language.  (S  points)  The  Secretary 
reviews  each  application  to  determine 
how  well  the  proposed  project  will 
provide  for  the  development  of  bilingual 
proficiency  both  in  English  and  another 
language  for  all  participating  students. 

(Authority:  20  U.S.C  7426(i)(l)) 

IntergoTemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnerahip  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  order  12372.  Applicants 
proposing  to  perform  activities  in  more 
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than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
October  7. 1997  (62  FR  52448  through 
52450). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.O.  12372— 
CFDA*  84.288S,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW., 
Washington.  O.C.  20202-0124. 

Proof  of  "i*«ling  will  be  determined 
on  the  same  basis  as  applications  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  D.C.  time)  on 
the  date  indicated  in  this  notice. 

that  the  abov«  midnm  is  not 
M  the  OM  to  wUck  tba 
te  caH|»lelad  appUcatioB. 

a^iicatiaas  to  the  ahave 

ifHrTranayttalar 
Applicadaas 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA#  84.288S), 
Washington.  DC.  20202-4725 

or 

(2)  Hand-deliver  the  original  and  two 
copies  of  the  application  by  4:30  p  jn. 
(Washington,  D.C  time)  on  or  before  the 
deadline  date  to: 

U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA*  84.288S),  Room  f  3633,  Regional 
Office  Building  #3.  7th  and  D  Streets. 
SW.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
foUowing  as  proof  of  mailing: 

(1)  A  l^bly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
■ooeptable  to  the  Secretary. 


(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
ctaack  with  its  local  post  ofBce. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  1 5  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202) 
708-0495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
number — and  suffix  letter,  if  any— of  the 
competition  under  which  the 
application  is  being  submitted. 

ApplicatioB  InstrvctioBS  aad  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
pltis  a  statement  regarding  estimated 
public  reporting  burden,  a  notice  to 
applicants  regarding  compliance  with 
section  427  of  the  General  Education 
Provisions  Act,  a  checklist  for 
applicants,  various  assurances, 
certifications,  and  required 
documentation: 

a.  Instructions  for  Application ' 
Narrative. 

b.  Additional  Guidance. 

c.  Estimated  Public  Reporting  Burden. 

d.  Notice  to  All  Applicants. 

e.  Checklist  for  Applicants. 

f.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

g.  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

h.  Group  Application  Certification. 

i.  Student  Data. 

j.  Project  Documentation. 

k.  Program  Assurances. 

1.  Assurances — Non-Construction 
Programs  (Standard  Form  424B)  and 
instructions. 

m.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements  (ED  80-0013. 
6/90)  and  instructions. 

n.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusfon — LoMrer  Tier  Covered 


Transactions  (ED  80-0014,  9/90)  and 
instructions. 

NolK  ED  80-0014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department. 

o.  Disclosure  of  Lobbying  Activities 
(Standard  Form  I.I.I.)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Fednal 
Regisfter  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19. 
1996. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certification  must  each  have  an 
original  signature. 

All  appucants  must  submit  ONE 
original  signed  application,  including 
ink  signatures  on  all  forms  and 
assurances,  and  TWO  copies  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  has  been 
received. 

For  Further  Information  Contact:  Ana 
Garcia  (202)  205-8077,  Rik 
Lanzendorfer  (202)  205-8840,  Socorro 
Lara  (202)  205-9730.  Darlene  Miles 
(202)  205-8259.  Terence  Sullivan  (202) 
205-9752,  Itzetht  Testa-Salcedo  (202) 
205-8726  or  Edia  Velez  (202)  205-9715, 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5090,  Switzer  Building.  Washington, 
D.C.  20202-6510.  Individuals  wlho  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  formate 
(e.g.,  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  one  of 
the  contact  persons  listed  in  the 
preceding  paragraph.  Please  note, 
however,  that  the  Department  is  not  able 
to  reproduce  in  an  alternate  format  the 
standard  forms  included  in  the  notice. 

Electnmic  Actxss  to  This  DoctuMnt 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fiadreg.htm 
http://www.ed.gov/newB.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
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preceding  sites.  If  your  have  questions 
about  uskig  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll-free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  btilletin  boud  of  the 
Department  Telephone:  (202)  219-1511 
or,  toll-free.  1-800-222-4922.  The 
doctmients  are  located  imder  Option 
G — ^nies/Annoimcements,  Bulletins  and 
Press  Releases. 

NdK  The  t^Bdal  versioa  of  this  document 
is  tlM  document  published  in  the  Federal 


I  Anthortty:  20  U.S.C  7422. 
Dated:  November  7. 1997. 


Director,  Office  of  Bilingual  Education  and 
Minority  Languagn  A ffiiin. 


Accordli^  to  the  P^wrwork  Reduction  Act 
of  1995.  no  persons  «e  raquirad  to  respond 
to  a  collection  of  infatination  unless  it 
displays  a  valid  OMB  control  number.  The 
valid  OMB  control  number  far  this 
collections  of  information  is  1885-0528. 
Expiration  data:  4/30/98.  The  time  required 
to  complete  this  collactian  of  infannatian  is 
estimated  to  averaga  80  hours  par  respoose. 
including  the  time  to  review  instructions, 
search  existing  data  sources,  gather  the  data 
needed,  and  complete  and  review  the 
collection  of  information.  If  you  have  any 
conunenta  concerning  the  accuracy  of  the 
time  estimate(s}  or  suggettiont  for  improving 
thiMform.  please  write  to:  U.S.  Departanant  of 
Education.  Washington.  D.C  20202-4651. 

If  you  have  commentM  or  cortcems 
regarding  the  itatua  of  your  individual 
submission  ofthitform,  vnite  directly  to: 
Officje  of  Bilingual  Education  and  Minority 
Languages  AtEdrs.  U.S.  Department  of 
Education.  600  bidependence  Avenue.  SW.. 
Room  S094.  MES  Building.  Washington.  D.C 
20202-6510. 

Instrnctkais  iar  ^tpWcaHow  Nai'iatl»e 

ktandatory  Page  Limit  for  the  Appiication 
Narrative.  The  narrative  portion  of  the 
application  must  not  exceed  35  pages.  These 
pages  must  be  double-spaced  and  printed  on 
one  side  only.  A  legible  font  size  and 
adequate  margins  should  be  used.  The 
narrative  section  must  be  paginated  and 
should  include  a  one  page  abstract  The  35 
page  limit  applies  to  the  abstract,  proposal 
narrative,  charts,  graphs,  tables,  graphics, 
position  descriptions  (and  resumes,  if 
included),  and  any  appendices.  The  page 
limit  does  not  apply  to  application  forms, 
attachments  to  tluMe  forms,  assurances, 
cflttifications,  and  the  table  of  contents.  The 
page  limit  applies  only  to  items  14  and  not 
to  the  other  items  in  the  Checklist  for 
Applicants.  Applications  with  a  nanatrve 
section  that  exceeds  the  page  limit  will  not 
be  considered  for  funding. 

Abstract.  The  narrative  section  should 
begin  with  an  abstract  that  includes  a  short 


description  of  the  population  to  be  served  by 
the  project  proiect  obiectives,  and  planned 
protect  actii^tias. 

Saiactidn  CHtsria.  The  nanative  should 
address  fully  all  aspects  of  the  selectim 
criteria  in  the  order  listed  and  should  give 
detailed  infonnation  regarding  each  criterioiL 
Do  not  simply  panphrue  the  criteria.  Do  not 
include  resumes  or  curriculum  vitae  far 
project  personnel;  provide  positioa 
descriptions  instead. 

Empowerment  Zone/Entmjmae 
Coauaunity  Priority.  Applicants  that  wish  to 
be  oonsideied  under  the  competitive  priority 
for  Empowaiment  Zones  and  Enterprise 
rwmmiintriwi,  w  specified  in  a  previoas 
sactioo  of  this  notice,  should  identify  in 
Section  D  of  the  Project  Documentati<m  Fcxm 
the  applicable  Zone  or  Community.  The 
appUotian  narrative  should  deserihe  the 
extent  to  wrfaich  tha  proposed  pn^Kt  will 
contribute  to  sjrstemic  educational  refann  in 
the  particular  Zone  or  Community  and  be  an 
integral  part  of  the  Zone's  or  Community's 
comprriiansive  revitalization  strategies.  A  list 
of  areas  that  have  been  rtaaignated  as 
Empowerment  Zones  and  Enterprise 
Communities  is  provided  in  this  appendix. 

AddManal  Gaidaaoe 

Table  of  Contents.  The  application  should 
include  a  taUe  of  contents  listing  the  sections 
in  the  order  required. 

Budget.  Budget  line  items  must  support  tlie 
goals  and  objectives  of  the  proposed  prt^ect 
and  must  be  directly  related  to  tlie 
instructifl|ial  design  and  all  other  project 
components. 

Fbial  Application  Preparation.  Use  the 
Checklist  for  ^pUcants  to  verify  that  your 
application  is  complete.  Submit  three  copies 
of  the  q)plication.  including  an  original  copy 
containing  an  original  signature  far  each  faim 
requiring  the  signature  of  the  authoriiad 
representative.  Do  not  use  elaborate  bindings 
or  coven.  The  appUcation  package  must  be 
mailed  or  hand-delivared  to  the  Application 
Control  Center  (ACC)  and  postmariEed  by  the 
deadline  date. 

Submission  of  AppUcation  to  State 
Educational  Agency.  Section  7116(a)(2)  of  dw 
authorizing  statute  (Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994.  Pub.  L  103-382) 
requires  all  ^plicants  except  schools  funded 
by  the  Bureau  of  Indian  A&irs  to  submit  a 
copy  of  their  application  to  their  State 
educational  agency  (SEA)  for  review  and 
comment  (20  U.S.C  7426(aM2)).  Section 
75.156  of  the  Education  Department  General 
Administrative  Regulations  (EDGAR) 
requires  these  applicants  to  submit  their 
appUcation  to  the  SEA  on  or  before  the 
deadline  date  for  sulnnitting  their  application 
to  the  Department  of  Education.  This  section 
of  EDGAR  also  requires  applicants  to  attach 
to  their  application  a  copy  of  their  letter  that 
requests  the  SEA  to  comment  on  the 
application  (34  CFR  75.156).  A  copy  of  this 
letter  should  be  attached  to  the  Project 
Doctmientation  Form  contained  in  this 
application  package. 

AppUcaitfB  that  do  aol  saianil  a  copy  of 
dwir  an>Ucatiaa  to  their  SEA  will  not  be 
considered  for  funding. 


Nettoe  to  AD  ^plIcaHls 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  endosura  is  to 
iniixm  you  about  a  new  provision  in  the 
Department  of  Education's  Ganaral  Education 
Provisions  Act  [CEP A)  that  apnlies  to 
applicants  far  new  grant  awards  under 
Department  programs.  This  provision  is 
section  427  of  GEPA,  enacted  as  part  of  the 
Improving  America's  Schoob  Act  of  1994 
{Pub,  L.  103-382). 

To  Whom  Does  This  Provision  ApplyT 

Section  427  of  (XPA  aflscts  applicants  far 
new  discretionary  grant  awards  under  tiiis 
program.  All  apfJicants  for  itew  awards  must 
incrade  infonnation  in  their  applications  to 
address  this  new  proviaion  in  order  to  receive 
funding  under  this  pragreun. 

What  Does  This  Provision  RequireT 

Section  437  requires  each  ^plicant  far 
funds  (other  than  an  hidividual  panon)  to 
include  in  its  application  a  deecription  of  the 
steps  the  appUcuit  propoeas  to  take  to  ensure 
equitible  access  to.  and  participation  in.  its 
faderally  assisted  program  far  students, 
taachafs.  and  othar  program  beoefkiaries 
with  special  needs, 

This  section  allows  applicants  disaetion 
in  developing  the  required  deecription.  The 
statute  l«8flt»l%ht»  six  types  of  barriers  that 
can  impede  equitable  access  or  participation 
that  you  may  addraea:  gander,  race,  national 
origin.,  color.  disablUty.  or  ags.  Based  on 
loQil  drcumstancee,  you  can  determine 
whether  theee  or  other  barrien  may  prevent 
your  students,  teadiers.  etc  from  equitaUe 
aooeas  or  participatioo.  Your  description 
need  not  be  lenf^y;  you  may  provide  a  dear 
and  succinct  description  of  how  you  plan  to 
address  those  barriers  that  are  applicable  to 
your  circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related  topics 
in  the  application. 

Section  427  is  not  intended  to  duplicate 
the  requirements  of  dvil  rights  statutes,  but 
rather  to  ensure  that,  in  designing  their 
projects,  applicante  for  Federal  funds  address 
equity  concerns  that  may  afbct  the  ability  of 
certain  potential  beneficiaries  to  fully 
partidpate  in  the  project  and  to  achieve  to 
high  standards.  Consistent  trith  program 
requirements  and  its  approved  application, 
an  applicant  may  use  the  Federal  funds 
awarded  to  it  to  elimiiute  barrien  it 
identifies. 

What  Are  Examples  of  How  an  Applicant 
Might  Satisfy  the  Requirements  of  This 
Provision? 

The  following  examples  may  help  illtistrate 
how  an  applicant  may  comply  with  section 
427. 

(1)  An  applicant  that  proposes  to  carry  out 
an  adult  literacy  projed  senring,  among 
othen,  adulu  with  limited  English 
proficiency,  might  describe  in  its  application 
how  it  intends  to  distribute  a  brochure  about 
the  proposed  project  to  such  potential 
partidpants  in  their  native  language. 

(2)  An  applicant  that  proposes  to  develop 
instructional  materials  for  classroom  use 
might  describe  how  it  will  make  the 
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nuterials  available  on  audio  tape  or  in  bcsille 
for  itudents  who  are  blind. 

(3)  An  applicant  that  propoaes  to  cany  out 
a  model  science  program  for  secondary 
students  and  is  concerned  that  girls  may  be 
lesa  likely  than  boys  to  enroll  in  the  course, 
might  indicate  how  it  intends  to  conduct 
"outreach"  efforts  to  girls,  to  encourage  their 

Wk  ncognize  that  many  applicants  may 
already  be  implementing  effective  steps  to 
ensure  equity  of  access  and  participation  in 
their  grant  programs,  and  we  appreciate  your 
cooperation  in  responding  to  the 
requirements  of  this  provision. 

Estimated  Bunlen  SUteneal 

According  to  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number.  The 
valid  OMB  control  number  for  this 
information  collection  is  1801-0004  (Exp.  8/ 
31/98).  The  time  required  to  complete  this 
information  collection  is  aatimiinil  to  vary 
from  1  to  3  hours  per  reaponae,  with  an 
mnoffi  of  1.5  hours,  including  the  time  to 
rariew  instructions,  search  existing  data 
resources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
information  collection.  If  you  have  any 
comments  concerning  the  accuracy  of  the 
time  e8timate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S.  Depardnent  of 
Education.  Washington.  DC  20202-4651. 

EmpuweiiMMl  Zones  and  Enterpriae 
Coaunnnities 

Eaipowennent  Zonet  (Usted  Alphabetically 
by  State) 

California:  Oakland 

Georgia:  Atlanta 

Olinois:  Chicago 

Kansas:  Kansas  City 

Kentucky:  Kentucky  Highlands  Am 

(Clinton,  Jackson,  and  Wayne  Countiaa) 
Maryland:  Baltimore 
:  Boston 
;D«troit 
Mississippi:  Mid-OelU  Area  (Bolivar, 

Holmes,  Humphreys,  and  LaFkm 

Counties) 
Missouri:  Kansas  City 
New  Jersey:  Camden 
New  York:  Harlem,  Bronx 
Pennsylvania:  Philadelphia 
Texas:  Houston.  Rio  Grande  Valley  Araa 

(Cameron,  Hidalgo,  Starr,  and  Willacy 

Counties) 


Supplemental  Empomrerment  Zone*  (Lieted 
Alphabetically  by  State) 

California:  Los  Angeles 
Ohio:  Cleveland 

Enterprise  Coaiwunities  (UaUd 
Alphabetically  by  State) 

Alabama:  Bimiingfaam.  Chambers  County. 

Greene  County.  Sumter  County 
Arizona:  Arizona  Border  Area.  (Cochise. 

Santa  Cruz  and  Yuma  Counties).  Phoenix 
Arkansas;  East  Central  Area  (Cross.  Lee. 

Monroe,  and  St  Francis  Counties). 

Mississippi  County,  Pulaski  County 
California:  Imperial  County,  Los  Angeles 

(Huntington  Park).  San  Diego.  San 

Francisco  (Hayview.  Hunter's  Pointer), 

Wataonville 
Colorado:  Denver 

Connecticut:  Bridgeport.  New  Haven 
Delaware:  Wilmii^on 
District  of  Columbia:  Washington 
Florida:  Jackson  County 
Georgia:  Central  Savannah  River  Area  (Burke. 

Hancock.  Jefferson.  McDuffie.  Taliaferro, 

and  Warrant  Counties),  Crisp  County, 

Dooley  County 
Illinois:  East  SL  Louis.  Springfield 
Indiana:  Indianapolis 
Iowa:  Des  Moines 

Kentucky:  Louisville.  McCreary  County 
Louisiana:  Macon  Ridge  Area  (Catahouis, 

Concordia,  Franklin.  Morehouse,  and 

Tensas  Parishes).  New  Orleans.  Northeast 

Delta  Area  (Madison  Parish),  Quachita 

Parish 
MMnchusetts:  Lowell.  Springfield 
Mlrhtfan:  Five  Cap.  Flint.  Muskegon 
Minnesota:  Minneapolis.  St.  Paul 
Mississippi:  Jackson.  North  Delta  Area 

(PanoLa,  Quitman,  and  Tallahatchia 

Counties) 
Missouri:  East  Prairie,  St  Louis 
Nebraska:  Omaha 
Nevada:  Clarke  County.  Las  Vegas 
New  Hampshire:  Manchester 
New  Jersey:  Newark 
New  Mexico:  Albuquerque,  Moro  County. 

Rio  Arriba  County,  Taos  County 
New  York:  Albany.  Buffalo,  Kingston, 

Newburgh,  Rochester.  Schenectady,  Troy 
North  Carolina:  Charlotte,  Edgecombia 

County,  Halibx  Coimty.  Robeson  County, 

Wilson  County 
Ohio:  Akron.  Columbus.  Greater  Portsmouth 

Area  (Scioto  County) 
Oklahoma:  Choctaw  County.  McCurtain 

County.  Oklahoma  City 
Pennsylvania:  Harrisburg.  Lock  Haven. 

PitUburgh 
Rhode  laluul:  Providence 


South  Carolina:  Charleston,  Williamsburg 

County 
South  DakoU:  Beadle  County,  Spink  County 
Tennessee:  Fayette  County,  Haywood 

County,  Memphis  Nashville.  Scott  County 
Texas:  Ctellas.  El  Paso,  San  Antonio.  Waco 
Utah:  Ogden 

Vermont:  Accomack  County,  Norfolk 
Washington:  Lower  Yakima  County.  Seattle, 

Tacoma 
Wert  Virginia:  Huntington,  McDowell 

County,  West  Central  Areas  (Braxton.  Clay, 

Fayette,  Nichols,  and  Roane  Counties) 
Wisconsin:  Milwaukee 

Ckackliat  for  Applicants 

The  following  forms  and  other  items  must 

be  included  in  the  application  in  the  order 

listed  below: 

O    1.  Application  for  Federal  Assistance  (SF 
424). 

D    2.  Croup  Application  Certification  (if 
applicable). 

D    3.  Budget  Information  (ED  Form  No.  524). 

O    4.  Itemized  Budget  for  each  year. 

a    5.  Student  Data. 

D    6.  Proiect  Documentation,  including — 
Transmittal  I..etter  to  SEA; 
Documentation  of  Consultation  with 

nonprofit  private  school  officials; 
Appropriate  box  checked  in  Section  C 

D     7.  Program  Assurances  Form. 

O    8.  Empowerment  Zone  or  Enterprise 

Community  Identification  (if  applicable). 

O    9.  Assurances — Non-Construction 
Programs  (SF  424B). 

D    10.  Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  RequiremenU  (ED  80-0013). 

O    11.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Ciavered 
Transactions  (ED  80-0014),  if  applicable. 

a    12.  Disclosure  of  Lobbying  Activities 
(SF-LLL). 

O    13.  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act  (See  the  section  entitled  "NOTICE 
TO  ALL  APPLICANTS"  (OMB  No.  1801- 
0004)) 

O    14.  Table  of  ContenU. 

D    15.  Application  Narrative,  including 
abstract  (not  to  exceed  35  pages). 

D    16.  One  original  and  two  copies  of  tha 
application  fior  transmittal  to  the 
Department's  Application  Control 
Center. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  faceshect  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Bntnr  Item:  Entrvt 


1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  A  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an . 
STisting  award,  enter  present  Federal  identifier 
number.  If  for  a  new  pnq'eet.  leave  blank. 


6. 


8. 


10. 


11. 


Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
aasistaaee  activity,  complete  address  of  the 
applicant,  and  name  add  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
sssigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Cheek  appropriate  box  and  onter  appropriate 
letters)  in  the  space(s)  provided: 

— "Tiew*  means  a  new  assistance  award. 

—  "Continuation'*  means  an  extension  for  an 
additional  funding1)udg«t  period  for  a  project 
with  a  projected  completion  date. 

— lUviaioo'*  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  tlds  application. 

Use  the  Catakig  o£  Federal  Domestie  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
pnqeeU).  attach  a  map  showing  project  location. 
For  preapplications.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


12.  List  only  the  largest  political  entities  affected 
(e.g.,  Stete.  counties,  cities). 

13.  Self-explanatory. 


14. 


15. 


16. 


17. 


la. 


List  the  applicant's  Congressional  District  and 
any  Oistrict(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

Applicante  should  contact  the  Stete  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovemmenul  review 


This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representetive.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representetive  of 
the  applicant  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
ofiBeial  representetive  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  submitted  as 
part  of  the  application.) 


3F  424    (flCV  4.««)  Back 
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Public  wpoftino  burden  for  thto  coB»ction  of  information  is  — tknafd  to  vry  from  13  to  22  hours  per 
response,  with  an  averaos  of  17.5  hours,  indudbig  the  tima  for  raviawiiHI  instnictions.  soarchino 
existino  data  sources,  QBthmina  and  maintainino  the  data  naadad,  and  complating  and  raviewino  the 
collection  of  information.  Sand  comments  ragardbio  this  burden  artimata  or  any  other  aspect  of  this 
coNection  of  information,  induding  suggestions  for  reducing  this  bunlan,  to  the  U.S.  Dapartmant  of 
Education,  hrformation  Management  and  Compliance  Orvision,  Washington,  O.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  I'roject  1875-0102,  Washington,  D.C.  20503. 

INSTRUCTIONS  FOR  ED  FORM  NO.  524 


This  form  is  used  to  apply  to  individual  U.S. 
Depertment  of  Education  dtocretionary  grant 
programs.  Unless  dtoacted  otherwise,  provide 
the  same  budget  information  for  each  year  of 
the  muM  year  fiinding  re(|uest.  Pay  attention 
to  appScable  program  specific  instnictions,  if 


ULSJ^floidmoaLflLEducitiaDLEuada 

Al  appicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
in  lines  1-11. 


1-11.  columns  (aMe):  i=or  each  project 
yvor  Tor  wracn  inaiMsng  mnos  or  omar 
contributions  are  provided,  show  the  total 
contribution  for  each  appScabIa  budget 
category. 

Unee  1-11,  column  (f):  Show  the  muHi-year 
total  for  each  budget  category.  If  norvfederal 
contributions  are  provided  for  only  one  year, 
laava  this  column  Wank. 

IJne12.cokmMie(aMe>:  Show  the  total 
matching  or  other  contribution  for  each  praject 


Lines  1-11,  columns  (aMa):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Unee  1-11,  column  (f):  Show  the  muHi-year 
total  for  each  budget  category.  If  fundir^  is 
requested  for  only  one  project  year,  leave  this 
column  blanli. 

Una  12,  cokntme  (aHe):  Show  the  total 
budget  request  for  eech  project  year  for  which 
funding  is  requested. 

LkM  12,  column  If):  Show  the  total  amount 
requested  for  aN  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

^^^r*^  ft  -  ftr*nit  fhirniaiY 


If  you  are  required  to  provide  er  vokmteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project  these  ahouM  be 
shown  for  each  applicable  budget  category  on 
Knesl-ll  of  Section  B. 


Line  12,  cokann  (f):  Show  the  total  amount  to 
be  contributed  for  al  years  of  #m  multi-year 
projoct.  If  nor>-Federal  contrftHitmns  are 
provktod  for  only  one  yoer,  leave  this  space 
blank. 

Pay  attantinn  tn  annlirahto  nmnram  ^n^rtfi^ 
inatmctiona.  H  tfrfwiH 

1.  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  catagory  listed 
in  SactkHW  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type 
of  indirect  rata  (proviokwiai,  predetermined, 
final  or  fixed)  that  win  be  in  effect  during 
the  funding  period.  In  additkNi,  enter  the 
estimated  anrwunt  of  the  bese  to  wtiich  the 
rate  is  applied,  and  the  total  indirect 


3.  If  appKcable  to  this  program,  provUa  the 
rate  and  baae  on  whkrh  frifwe  benefits  are 
calculated. 

4.  Provkle  other  explanatkins  or  comments 
you  deem  necessary. 
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PROJECT  DOCmCZHTATZOH 

Sukait  tb«  appropriat*  doouB«nta  and  info 
balov  for  tha  folloviag  progxamai 


tioa  aa  apaeif iad 


PROGRAM  DEVELOPMENT  AND  IMPLEMENTATION  GRANT 


SBCTZOM  A 

A  copy  of  applicant* a  tranaaittal  lattar  raquaating  tha  appropriate 
State  educational  agency  to  coaaent  on  tha  application.   Thia 
requireaent  does  not  apply  to  schoola  funded  by  the  Bureau  of  Indism 
Affaira.   (See  34  CFR  75.155  and  75.156  below.) 

S7S.15S  Reviev  procedure  if  state  aay  cosMaat  oa  applioatioaa: 
Vurpose  of  SS75.1SC-75.158.   If  the  authorizing  statute  for  a 
program  requires  that  a  specific  State  agency  be  given  an 
opportunity  to  coaaent  on  each  application,  the  State  and  the 
applicant  shall  use  the  procedurea  in  SS75. 156-75.158  for  that 
purpoae. 

(Authority:  20  U.S.C.  1221e-3(a) (1)) 

Creaa-Referencet  See  34  cnt  part  79  (ZBtargovenmaatal  Rariav 
of  Department  of  Bdueatioa  Prograaw  and  Actlvltiea)  for  the 
regulationa  iBplaaentiag  the  applicatioa  review  prooedurea  that 
.  Statea  aay  uae  under  E.O.  12372.   (In  addition  to  the 
requireaent  in  $75,155  for  review  by  the  State  educational 
agency,  the  application  ia  subject  to  review  by  State  Executive 
Order  12372  proceaa.  Applicanta  auat  complete  item  16  of  the 
application  face  sheet  (Standard  Form  424,  Application  for 
Federal  Aaaistance)  by  either  (a)  specifying  the  data  whan  the 
application  waa  aade  available  to  the  State  Single  Point  of 
Contact  for  review  or  (b)  indicating  that  tha  program  haa  not 
been  selected  by  the  State  for  review.) 

S75.1SC  Whea  aa  applicant  under  S75.1SS  most  aabmit  its 
applicatioa  to  the  state:  proof  of  submiaaioa. 

(a)  Each  applicant  lukiar  a  program  covered  by  $75,155  ahall 
submit  a  copy  of  ita  application  to  tha  State  on  or  before  the 
deadline  date  for  submitting  its  application  to  tha  Department. 

(b)  The  applicant  shall  attach  to  ita  application  a  copy  of  its 
latter  that  raquaats  tha  State  to  commant  on  tha  application. 

(Authority:  20  U.S.C.  1221e-3(a) (1)) 
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PROJECT  OOCUICEETATIOH 
(continued) 


81CTI0V  B 

Evidence  of  compliance  with  tha  Federal  requirements  for 
participation  of  students  enrolled  in  nonprofit  private  schools. 
(See  section  7116(h)(2)  of  Public  Law  103-382  and  34  CFR  75.119, 
76.652,  and  76.656  below.) 


7116.  Applieatioaa.  *(2)  in  deaigning  the  program  for 
idiich  application  ia  made,  the  needa  of  children  in  nonprofit 
private  elementary  and  aacondary  achoola  have  been  taken  into 
account  through  conaultation  with  appropriate  private  achool 
officials  and,  consistent  with  the  number  of  such  children 
enrolled  in  such  schools  in  the  area  to  be  served  whose 
educational  needs  are  of  the  type  and  whose  language  and  grade 
levels  are  of  a  similar  type  to  those  %rtiich  the  program  is 
intended  to  addreas,  after  conaultation  with  appropriate 
private  school  officials,  provision  has  been  made  for  the 
participation  of  such  children  on  a  basis  comparable  to  that 
provided  for  public  school  children.' 

(Authority:  20  U.S.C.  7426(h)(2)) 


S75.X19  iBformatioa  needed  if  private  aehoola  partioipata. 
If  a  program  requirea  tha  applicant  to  provide  an  opportunity 
for  participation  of  atudenta  exurolled  in  private  achoola,  tha 
application  must  include  tha  information  required  of 
aubgranteea  undcu:  34  CFR  76.656. 

(improved  by  the  Office  of  Management  and  Budget  xinder  control 

number  1880-0513) 

(Authority:  20  U.S.C.  1221e-3(a) (1)) 

§76 .632  CoaaoltatioB  with  rapraaaatativaa  of  private  sehool 


(a)  An  applicant  for  a  subgrant  ahall  consult  with  appropriate 
repreaentativea  of  atudenta  enrolled  in  private  achoola  during 
all  phaaea  of  tha  development  and  design  of  the  project  covered 
by  tha  application,  including  conaidaration  of: 

(1)  Which  children  will  receive  benefita  under  the  project; 

(2)  How  the  children 'a  needa  will  be  identified; 

(3)  flhat  benefita  will  be  provided; 

(4)  How  the  benefita  will  be  provided;  and 

(5)  How  tha  project  will  be  evaluated. 

(b)  A  subgrantaa  shall  consult  with  appropriate  repreaentativea 
of  atudenta  enrolled  in  private  schools  before  the  aubgrantee 
malcas  any  decision  that  affects  tha  opportunitiaa  of  those 
students  to  participate  in  tha  project. 
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VROJCCT  DOCtnfZUTXTIOV 
(continued) 


(c)  The  applicant  or  subgrantea  shall  glva  the  appropriate 
representatives  a  genuine  opportunity  to  express  their  views 
regarding  each  natter  subject  to  the  consultation  requireaents 
in  this  section. 

(Authority:  20  U.S. C.  1221e-3(a) (l)) 


S7C.C5C  Xa£oxBatiott  la  aa  applicatioa  for  a  subgraat. 
Xn  applicant  for  a  subgrant  shall  include  the  following 
information  in  its  application: 

(a)  A  description  of  how  the  applicant  will  aeet  the  Federal 
requireaents  for  participation  of  students  enrolled  in  private 
schools . 

(b)  The  number  of  stiidents  enrolled  in  private  schools  who  have 
been  identified  as  eligible  to  benefit  under  the  program. 

(c)  The  number  of  students  enrolled  in  private  schools  trtio  will 
receive  benefits  under  t:he  program. 

(d)  The  basis  the  applicant  used  to  select  the  students. 

(e)  The  manner  and  extent  to  which  the  applicant  complied  with 
S76.652  (consultation). 

(f)  The  places  and  times  that  the  students  will  receive 
benefits  under  the  program. 

(g)  The  differences,  if  any,  between  the  program  benefits  the 
applicant  will  provide  to  public  and  private  school  students, 
and  the  reasons  for  the  differences. 

(Authority:  20  U.S.C.  1221e-3(a) (i)) 


SBCTIOH  C 
ChecX  the  appropriate  box  below: 

*  There  are  ao  eligible  noaprof it  private 
schools  ia  the  proposed  service  delivery 
area  that  wish  to  participate  ia  the 
project. 

*  Oae  or  more  eligible  aoaprof it  private 
schools  ia  the  proposed  service  delivery 
area  wish  to  participate  ia  the  project 
aad  are  listed  ea  the  eaelesed  Studeat 
Data  form. 

*  There  are  ao  eligible  aoaprof it  private 
schools  ia  the  proposed  service  delivery 
area. 


SECTION  D 


If  applicable,  identify  on  the  line  at  the 
right  the  Empowerment  Zone,  Supplemental 
Empowerment  Zone,  or  Enterprise  Community 
that  the  proposed  project  will  serve.   (See 
the  competitive  priority  and  the  list  of 
designated  Empowerment  Zones  and  Enterprise 
Communities  in  previous  sections  of  this 
application  package.) 
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PROGRAM  ASSURANCES 


NOTE:    The  antfaorizing  statute  requires  applicants  under  certain  progranu  to  provide 
assurances.  This  form  must  be  completed  for  applications  nncier  the  following 


PROGRAM  DEVELOPMENT  AMD  IMPLEMENTATIOH 


As  th '  duly  audionzed  rqnesentative  of  the  applicant,  I  certify  that  the  applicant: 

•  Win  not  reduce  the  level  ofState  and  local  fiinds  that  the  applicant  expends  for  bilingual 
education  or  special  alternative  instructional  programs  if  the  applicant  is  awarded  a  grant 
under  the  program. 

•  Will  employ  in  the  proposed  project  teachers  who  are  proficient  in  En^ish,  induding 
written  and  oral  communication  skills. 

•  Win  integrate  the  proposed  project  with  the  applicant's  overaU  educational  program. 

•  Has  devdoped  this  appUcation  in  consultation  with  an  advisory  council,  the  majority  of 
whose  members  are  parents  and  other  rq)resentatives  of  the  chOdren  and  youth  to  be  served 
in  the  proposed  project 

(Authority:  20  U.S.C.  7426(g)) 


Authorized  Representative 

Api^icant  OrganiTation 

Signature  . 

Title 

Typed  Name 

Date  Signed 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


NolK 


Certain  of  these  aaeurences  may  not  be  appHcable  to  your  prqject  or  program.  If  yoa  have  qoestioas, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agendas  may  require  iqpplieants 
to  certify  to  additional  assurances.  If  such  is  ths  ease,  you  will  be  notified. 


As  the  duly  authorixed  rspressntative  ef  the  applicant  I  certiiy  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutioaal,  managerial  and 
financial  capability  (including  ftinds  strffident  to 
pay  the  n«m-Federal  share  ef  prtject  costs)  to 
ensure  proper  planning,  asanagement  and  com- 
pletion ^  the  project  deecribed  in  this  application. 

S.  Will  give  the  awarding  agency,  tlie  ConptroUer 
General  of  the  United  States,  and  if  appcopriate. 
the  State,  through  any  authorised  representative, 
access  to  and  ths  ri^t  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organisatiooal  conflict  of  interest,  or  personal 


4  Wm  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  li  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
stetutes  or  regulations  specified  in  Appendix  A  ef 
OPBTs  Standards  for  a  Merit  System  of  Personnel 
Administratioo  (5  C  J'.R.  900.  Subpart  F). 

6l  Will  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  CivU  Rigfate  Act  of 
1964  (PL.  88-352)  which  prohibito discriminatioii 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amandmente  of  1972,  as 
amended  (20  U.S.C.  H  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis  of  ssx; 
(c)  Ssction  504  of  the  RehabtUtation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  pcvhibite  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use  if  6101-6107).  which  prohibito  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255).  as  amended.  relaUng  to 
nondiscrimination  on  the  basis  of  driig  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimiiiation  on  the  basis  ef  alcohol  abuse  or 
alcoholism;  (g)  If  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd^  and  290  ee- 
S).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  recocds;  (h)  Title 
Vm  of  the  Civil  Righto  Act  of  1968  (42  U.S.C.  I 
3601  et  seq.).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisioas  in  ths  specific  statufes(s)  under  which 
application  for  Federal  asnstance  is  being  made: 
end  (j)  the  requirements  of  sny  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requiremenU  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whoee  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requiremento  apply  to  all  interesto  in  real 

■  property  acquired  for  protjeet  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  U.S.C.  H 1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  fbnds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.&C.  li  276a  to  276a- 
7).  the  Copeland  Act  (40  U.&C.  I  276e  and  18 
U.S.C.  H  874),  and  the  ContrMt  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333). 
regarding  labor  standards  for  federally  assisted 
construction) 


form  424S     (4-M) 
by  CMS  OnUW  A-IOZ 
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10.  Will  comply,  if  applieable.  with  flood  insurance 
purchase  requiremento  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  rsdpiento  In  a  special  flood  haiard 
area  to  partieipato  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
eonatruction  and  acquisition  is  $10,000  or  mors. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EC)  11514;  (b)  notificaUon  of  violating 
facilities  pursiiant  to  EG  11738;  (c)  protection  of 
wetlands  pursuant  to  EG  11990;  (d)  evaluation  o( 
flood  hazards  in  floodplains  in  scoordance  with  EG 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Oiastal  Zone  Management 
Act  of  1972  (16  U.S.C.  II  1451  et  seq);  (0 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementetion  Plans  under  Sectira  176(c)  ai  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  I 
7401  et  seq.):  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Se£i  Drinking  Water 
Act  of  1974,  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  WUl  comply  with  the  WiU  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  II  1271  et  seq.)  reUted  to 
protecting  componento  or  potential  componento  <^ 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470),  EG  11593  (identification  and 
protection  of  histaric  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469al  et  eeq.). 

14.  WUl  comply  with  P.L.  93-348  regarding  the 
protection  of  human  sul:gecto  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544.  as  amended,  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  siqiported  by 
this  award  of  assistance. 

16.  WUl  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  um  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  WUl  cause  to  be  performed  the  required  financial 
and  compliance  audita  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  WiU  comply  with  all  applicable  requiremento  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  prograsL 


'iOMATUK  Of  AUTHONOEO  CUmtYma  OfnOAL 

Tim 

* 

AmXANT  OdGANIZATIOM 

OATfSUtMMTTCO 

t 

4a«  i44Si 
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CERTIFICATIONS  REQAROINO  LOBBYINQ;  DEBARMENT,  SUSPENSION  AND  OTHB< 
RESPONSIBIIJTY  MATTBI8;  AND  DRUQ-FREE  WORKPLACE  REQUIREMENTS 


I  In  «M  icohMmm  bafw*  Minptaens  Ma  laiM.  MgMlMN  of  Ma  fomi 
niMiwiiiM  yndw  MCmPmttt,  "Utm  W«— Iwliiw  on  Ufek^tiia.*  md  94  CM  Part  W.  •Ow^atwmam  ' 

I  a«  taat  M»aw  wWalt  lalawaa  «■  ba  plaaa<  a>liaH  tfta  Di>w<iiwii  al  Maiaim  <a>wiwlwaa  <» 


aaa 


1.  L0WYW6 


lkySaMlan1M2.TMa31  a<«iaU.S 
I  at  34  cm  INrt  t2.  lar  paiai 
■gM«Nan(  a«a»  IIOO/WO.  aa 
Part  ax  Saatfana  U-tOB  md  ai-IIO. «» 


iMaa 
at  94 


by  ar  on  kahaV  of  tha 


af  any 
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in 
■MO  Ov  Sty 


M  Haav 
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p.aMMAaraf 


af  a 


MTIta 


hi  tlw  MWd 
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of  I 

fOTil 


2.  DOAfMEMT.  SUSPENSION.  AND  OTNBI 
RESPONSaUTY  MATTBtS 


(Mw12S4t, 

al  24  era  Part  W.  for 


atMCm 


Part  M.  Soo*Ma  M.10«  and  aS.1 10- 
A.  Tba  apoloani  oartMaa  that  k  and  ki 


ta)  Ar«  not 

dobofmont.  dooMffod  mmbqbIo.  ot  voniManly 

tvanaaovona  bY  aa^  Fadam  dapartmanv  of 


Cbl  Hovo  not  wftMn  a  throa  yat  patted  | 

D9W1  COITwOtMl  of  Of  n0O  tt  flnM  JUOpSffMItt  fWIBMSO  I 

tof  ooifwniMion  of  fTsuo  oc  s  ofwniMi  offonoo  in  oofwiootfton  wioi 
obtaifiino.  iCtomptfng  to  otolBii^  of  pofTOfifinQ  •  puMW  (Foaoral* 
State,  or  IomD  tron— etfcon  or  4Mwiti>el  untfor  •  pufale  Uwoutfuii; 
Molottofi  o*  Fooofw  oc  StiAo  ofNrouoC  otsMutoo  Of  oof¥wniooion  o* 


M  Aft  not  ii'wwtV  *»Mfcmd  for  or 
chorpod  byo  oovonvnontil  ontfty 
cofTwniooion  of  wy  of  tno  offonooo 
oftMo 


offwranovy  or  onMvy 
Stato,  or  looal)  wWi 

<1NM 


■k    WAlBfO  tIM 

ibiMa 


taanyaf  eia 


IGRANTSS  OTHER  THAN  MOtVDUALSI 

Aa  la^ubad  by  iba  Own  ftoa  Wuibplaat  Aat  a<  IMt.  and 
Iwipliiwmm  at  S4  CPR  Part  M.  Iwbpart  P.  for  ranttia.  i 
I  at  M  Cnt  Part  M,  taodowa  M.aOC  and  M.«10  • 


A.  Tna  appdaanl  aartMaa  wat  R  add  at  ^ 
dmt4raa  watbpiaaa  by: 
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pafofrapb  (dH2)  fratn  an  atnplayaa  of 
oflionMaa  faootMtiQ  aotual  nottoo  ov  auon  ootiwooott.  cfiiplayafa  of 
t  onnploYaaa  miat  ptoiddo  nodoo.  inonidMiQ  pooMon  dfla. 

I  Oranta  and  Cotdiaota  SanHao.  U.8.  Daparttviatit  of 
,  600  indapandanoa  AvatMia.  8.W.  (Room  3600,  OSA 
Roglonit  OfRoo  BuMnfl  No.  3».  WaaWngion.  OC  20202-4130. 
•nsi  miiUBO  mo  i^otmio^^wn  nunvotiRi  of  osofi  t 


to:  Obootof, 
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(f)  Jitting  ona  of  tho 
roeatMng  iwdoo  undor 


wftMn  30 


dayaof 
to  any 


(II  Taking  appropriala  paraottnai  aadon  apaittat  aueti  an  attipleyaa, 
up  to  and  inenidNiQ  tafiidnaflMtv  aofiaialafd  adib  ttto  ro^uiramatiia 
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diug-froo  wtttkptooo  through  hwplawiiiitadan  of 
(a),  lb),  lo),  (d).  lo),  ond  (f). 
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grant: 
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Chook  (  I  If  Ihoroaro  woikptooaa  on  Mo  that  ara  not  idandfiad 


DRU641tEE  WORKPLACE 
(GRANTEES  WHO  ARE  MDMDUALS) 

Aa  raquirad  by  tha  Onig  Traa  Wothptaoo  Aet  of  1M8.  and 
IwplwHamad  at  34  CFR  Part  tS.  Subp«t  F,  far  grantaaa.  ai 
I  at  34  cm  Part  as,  taedona  iS.dOB  and  88.610- 


A.  Aaa 
thamdw 
vaaaf  a 


8.  If  aamaatad  af  a 
oeouning  duftaig  tha  oanduot  af  any 
oomdotlan,  in  wiNing*  advan  10  aali 
to:  Dbaator,  Orama  and  Canbaeta 
W  bidapandanaa  A' 


af  tha  gnnt.  I  oordfy  tttat  I  «Hi  net  ongaga  in 

"^"aofi.  wapatiamg.  poaaaaaion,  or 
in  oonduodng  any  aathdty  adththa 

ffama«totodan 


WpMwfWfm  of 
8.W.  aioam  3800,  CSA 
DC  20202-4130. 
)of< 


Aa  tha  duty  aulheriMd  rapiaaanlad«a  af  tfia 


wH  oofnply  wnVfe  om  sdovo  oofUnoflDons* 


NAME  OF  APP  UCANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TTTLE  OF  AUTHORIZB)  REPRESENTATIVE 
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DATE 


B>  80-001 3 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


TYm  carbficstion  m  raquirad  by  thm  0«p«rtmant  of  EduoMien  iwgulaliena  lmil<ii»i<tiig  baouliv*  Orrfar  1 2S49.  0«bamMnt  and  SuapwMion.  94 
CFR  Part  8S.  for  ■■  lowar  bar  tranaaa^lona  maalino  tha  tfwaahoM  and  tfar  raquirafnanta  atafad  m  taetfort  85.1 10. 


1 .  By  aigning  and  wdbirMng  tMa  prcpoal.  Iha 
prospacliva  lowrar  tiar  partielpant  la  pro<^ng  tlw 
eartification  aat  out  baiow. 

2.  Tha  oarlifiealion  in  tNa  dauai  ia  a  in«»atial  fapraaamalten  cl 
fact  upon  which  r>»anea  waa  pteead  whan  tMa  Iranaaalton  waa   - 
antarad  into.  If  it  ia  latar  dataitninad  that  tha  proapaoUva  lowar  tfar 
participant  knowingty  rondarad  an  arronaoua  oartHleadon,  in 
addition  to  olhar  ramadlaa  availaMa  to  tha  Fadaral  Govammant.  tha 
dapartmant  or  agancy  with  which  thia  tranaaotion  otiginatad  may 
puraua  awaiaMa  ramadlaa.  irtetuding  auapanaion  and/or  datoarmaM. 

3.  Tha  proapaotiya  lowar  tiar  participant  shaM  provida  immadMa 
wiittan  notiea  to  tha  paraon  to  which  thia  propoaal  ia  lubmittad  if 
at  any  tima  tha  proapactiva  lowar  liar  participant  laama  that  Ita 
eartification  waa  arronaoua  whan  tubmittad  or  haa  bacorwa 
arronaoua  by  raaaen  of  changad  eiroumatancaa. 

4.  Tha  tarma  'covarad  trana action,'  *dab«rrad,*  *auapandad,* 
•JnaBgihla.'  lowar  tiar  covarad  tranaaotion,*  *partMpant.'  *  paraon.* 
"primary  covarad  tranaaotkm.* '  prirKdpal.*  propoaal.*  and 
*voiuntanty  axchidad,'  aa  uaad  in  this  dauaa,  hava  tiw  maaninga 
■at  out  in  tha  OafiivborM  and  Covaraga  aactiorw  of  rutaa 
impiamanting  Exacutiva  Ordar  1 2S49.  You  may  oontaot  tha  paraon 
to  which  thia  propoaal  ia  tubmittad  for  aaaiatanea  in  obtaining  a 
copy  of  thoas  ragulationa. 

8.  Tha  proapactiva  lowar  tiar  paniotpant  agraaa  by  aubmitiing  thia 
propoaal  that.  shouM  tha  propoaad  covarad  tranaaction  ba  antarad 
into,  it  shaA  not  knowirtgly  antar  into  any  lowar  ti»t  covarad 
tranaaction  with  a  paraon  who  ia  dabarrad,  auapandad,  dadarad 
Inaggibla,  or  voluntarily  axdudad  from  participalion  In  thia  covarad 
trarwacbon,  uniaaa  authorizad  by  tha  dapartmaiW  or  agancy  with 
which  thia  tranaaction  ori^^natad. 


0,  Tha  proapaotlva  lowac  Hac  partiotpanc  furthar 


^arvHoatlon  nagarakig  Dabarfnantf  SuapaoMOfi. 
VeliMttarv  txafciaton  Lowar  Tiar  Covarad  Tranaaotiena, 
,  In  aa  lowac  flar  oovari 
I  for  lowar  tiar  oovafao  tiwiadationai 


7.  A  parteipant  in  a  eovarad  tranaactton  may  raly  upon  a 
oartHloMion  of  a  proapactiva  panioipani  in  a  lowar  tiar  eovarad    ' 
tranaaotion  that  it  ia  not  daDarrad.  auapandad.  WMagMa.  or 
vanmlaMy  axdudad  from  tha  covarad  tranaaction.  uniaaa  it 

knowa  tnaA  ina  oailinoation  ia  arrorwoua.  A  parvoipaiM  niay  daoida 
tna  mavViad  and  fra^uanoy  oy  wMon  it  datamanaa  tna  aBgiMaty  af 
Ita  pHnalpala.  Eaeh  partioipant  nwy  but  la  itot  raquirad  to.  ohook 

tiM  NofipcoourafiMtic  LMv> 

I.  NoiMng  oomainad  in  ttia  foragoing  ahaN  ba  oonatniad  to  raquira 
aatabiahmant  of  a  ayatam  of  raeorda  in  ordar  to  randar  in  good 
faith  tha  eartification  raquirad  by  tMa  dauaa.  Tha  knewtadga 
and  information  of  a  partiajpant  ia  not  raquirad  to  axeaad  that 
which  ia  normafly  poaaaaaad  by  a  prudant  paraon  in  tha  ordktary 
oouraa  of  buainasa  daatinga. 

•.  Cxeapt  for  tranaaationa  authoriiad  undar  paragraph  S  of  thaaa 
iiwtfuotiofta,  if  a  participant  in  a  oovarad  tranaaction  knowing 
antara  into  a  lowar  tiar  covarad  tranaaction  «*ith  a  paraon  who  ia 
auapandad,  dabarrad.  Inaligibla.  or  vohmtatHy  axdudad  from 
parUdpalion  in  tNa  tranaaction.  In  addMon  to  other  ramadlaa 
avaialla  to  tha  Fadard  Govammant.  ttta  dapartmant  or  agattey 
with  which  thia  tranaaotion  uiiglntad  may  puraua  ( 
,  including  auapandon  and/or  dabarmant. 


^ I  ■■111 1 1  .III ■ 
carvncatMin 


(1)  Tha  proapactiva  lowar  tiar  participant  cartifiaa,  by  aubmiadon  of  this  propoad,  that  naithar  it  nor  ita  prindpala  ar»  prasanby  dabarrad, 

auapandad.  propoaad  for  dabannant.  dadarad  inaligMa.  or  vduntarfly  axdudad  from  participation  in  thia  tranaaction  by  any  Fadard 
dapartntant  or  aganey. 

12)  Whara  tha  proapactiva  lowar  liar  participant  ia  unabia  to  eartify  to  arty  of  tha  atatamanta  in  thia  eartification.  such  proapactiva 

participant  aha!  attach  an  aiqilanation  to  thia  propoad. 


NAME  Of  APPLICANT 


nt/AWAKD  NUMBER  AND/OR  Pf«OJECT  NAME 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Comptotp  this  fonn  to  discioaa  lobbyiftg  setivHiM  purauant  to  31  U.S.C  1S52 
CS—  rowr—  for  otAiie  hurdnn  diaaloaura  > 


Appts^pOyOUg 


1. 


fl"? 


of  Fo^f  ol  Actfon; 
.  contract. 


e.  oooporativo  OBwrnont 
d.  loan 

•.  loan  guarantaa 

f .  loan  itwuranca 


•tatua  o(  Fadaral  Ao«on: 
bid/offar/appHoalion 
Mtid  award 
o.  poat-award 


.       ■tatui 


a     Pfima 


of  nO|MVllnfl  BMNyz 

O      Subawantoo 

•  ••f  s  n  AlVOIMffo' 


Con  jr— tonal  Pitriot  if  known: 


Fodorot  Dopoiunont/Agonoy: 


Fooof ol  Actton 


V  if  Known: 


••  „JSpoft  Typa:   . 
11   a.  initial  filing 
I I   b.  mataiial  changa 

For  Mataifal  Changa  Only: 

ytK qiiartaf_ 

dataof  taat  raport 


B.       N  Waporllm  fntfiy  In  Ne.4  la 
Nama  and  Addiaaa  af  Mma: 


Conaraaploiial  PlatrteL  If  known: 


Fadaral  Frogram  Waiwa^aacrtptien; 


CFDA  Numbaf.  if  miolieabh: 


t.      Award  Amaunt  If  known: 
I 


10.     a.  Nama  and  Addraaa  of  Lobfcv<"9  Cntltr  Wagialram 
Of  IndMduml,  Imat  nmmo.  fint  nmmm.  Mil: 


iMtfoiont  front  Mo.  tOni 
ffaot  nanto,  fkmt  nnmm,  MO: 


finctudSng 


af  ^ayiwaiw  hhouk  a§  0i»t  mPht- 
:^ B«o«»i« npiaiwiad 


It.  reriw  af  Payiwi 


D       b.  in  Mild,  inatjify. naawa-; 

t>alaa 


'**IT'    '"-|"       •  Cnrin  aflTlif  nBPir)/ 


a.  laialiiai 

b.  ana  liiiw  faa 


-B er 

D        d.  aendmanHaa 


D        f.  uiliai;  aitatiifyr 


<if  eHWlpdaii  ul  ■mini  Fwfwiiiad  w  la  ba  Fwfiiiiad  arid  PalaW  af  ■■iiliii.  hirtaain  iWlBwhl.  iiiwlaiaalal. 
f  Mimbirlal  eanlaolad.  for  Payiwaiil  hidiealad  bi  Haiii  11. 


I*  ■aiiaMOai  a»»iia<  mtu^k.  »m 


W.    eeiidiiM»llwi  WiaalW  •rm  llwiiad.        D    Vaa 


O    Ma 


19.     talMMatsa  MqsMid  aasadi  aii  taa  Is 
IMS.     IMS  dntasM  af 
d  tHiiVsa  artMlnli 

I  MaBasdaa  was  andi  ar 


la  31  iMx.  laaa.  nis  i 

lar  pd«s  iMspssasik  ««r 

I  ataa  ba  aiaisai  (a  •  dti 

d  as*  laas  than  •lOjOOO  aid  aat  anw  dwi  *1OO,0OO  Id  aaab 


Pnnt  Mi 
TMa: 
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^    INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACnVfTIES 


TNa  db<io«M  tarni  ahdi  b«  oom»l*<»^  by  tfw  i«»unlwt  •nUtf.  wlM«Mr  >ub«wr<»«  or  prim*  r«<fl  felptont,  ihm  InMMion  or 
Modpt  al  m  oo«w«d  FMw^  aetfen.  or  •  iMtMial  chwigo  to  •  ptv^am  Mno.  purwiant  to  Mo  31  U.S.C.  ooelioit  1362.  Tho  fHng 
of  •  form  h  loqulrod  for  ooeh  pmfmmH  or  09roomowt  to  makm  poymont  to  any  lotbytnt  wHHv  for  inHuowotng  or  attompling  to 
MhiMMO  Ml  oMoor  or  oiwployoo  of  any  ■Bowey.  •  Maiwhor  o*  ConffrMo.  on  olftoor  or  ■Mployoi  of  Conarooo.  or  an  omployoo  of 
a  Mombor  of  Cengrooa  in  oormoolian  whh  a  oowarod  Fo4ar«i  aoHon.  U»t  #>■  T  tM  A  >iiHiwailaw  twot  lor  addWotwi 
hifwiiioiiow  W  tfw  apaaa  aii  <w  foiiii  la  baJi^oti.  Complata  ■■  Itomo  tftot  apply  fw  ko«i  «w  InMol  IMnfl  and  MMtarlal  «hait«a 
report.  tMt  to  tho  liiylanion*ig  guldanoo  pufcfchod  by  tho  OMoo  of  Manapamont  aitd  ludpot  for  oddMonol  Infarmotion. 

1.   Utmim^  tm  twn  iif  nnwrail  Tarlaril  aninn  f  nr  Trtitnh  >irtt»Tfrn  t— ^-^  *-  — "—  **—  ■ -* «-  i-m...^.^^  .^  ^.i...— 

of  S  OOVSff#fl  F#V0CSl  ttOtWffl* 


2.  Idontify  tho  ototua  of  Iho 

3.  Monttfy  tho  approprioto  nloaoMlnatinn  of  iMa  lopert.  N  thio  la  a  folow  up  raport  oauood  by  a  maiorial  ehango  to  tho 
informatien  provioualy  roportod.  antar  Iho  yMr  and  quartar  In  wMoh  tho  ohango  ooeunod.  Entor  tho  dato  of  tfw  ^aat 
pra¥«ouoly  oubmittod  roport  by  thia  roportin*  onthy  for  thia  eovorod  Fodoral  aotion. 


4.   Entar  vw  hM  nono. 


I  and  lip 


oftfw 


Dw1fict«  if  loiowfn.  Chock 


If  Iho  organfaattoo  Wnq  tho  raport  in  Itam  4  chooko  'tMbawardoa'  thon  ontor  tho  ful  namo, 
oodo  of  tho  primo  Fodoral  rodpiont.  biefcido  Conflroaoionai  Oiatriet.  if  knoiwn. 


I  of  «io  lapurtbtp  •wWy  that  diiipnati i  if  H  la.  or  ( 
Mandfy  «w  tior  of  tho  atibawardoo,  a.p..  tho  firat  awbawardoo  of  tho  primo  ia  tho  lot  tior.  Subawarda  induda  but  aro  net 
Imhad  to  aubcentraeta,  aubgrawta  and  oonraet  awarda  undor  granta. 

,  dty,  atato  and  zip 

I  of  #10  Fadwal  aganey  maUng  Urn  award  or  loan  oommttmowt.  b>oludo  at  loaat  ono  orgoidiatlortal  loval  balow 
agancy  noma.  If  knenvn.  For  oxampla.  Dopartmant  of  Tranaportation.  Unitod  Statao  Coaat  Quard. 

7.  BMtr  t»  Fadaral  program  namo  or  doacriptlon  for  tho  eovorod  Fadaral  aelion  (Ham  1).  If  known,  orrtar  tho  ful  Catalog  of 
Fodoral  Demootie  Aaalatanoo  (CFDA)  number  for  granta,  cooporathw  agioomoniB.  loana.  and  lean  uenwiiltmonta. 

8.  Bmr  ««a  moot  ^ipir»i1oli  Federal  Mwidf»k>B  number  avaMabIa  for  tho  Federal  aelion  IdantHI  ■d  ht  Mem  1  le.g..  Reipjoat  for 
Propooal  (RFP)  number,  bivitation  for  Hd  flFS)  number,  grant  anneuncemont  number,  the  oontraet,  grant,  or  loan  award 

]  by  the  Fodoral  ogency).  biekide  preHmo.  e.g..  'IVP-OC-StMWI  .* 


9.  For  a  eooMod  Fedvrf  acton  wham  tfwre  hoe  boon  an  award  or  loan  oommitmont  by  tho  Federal  aganoyr  enter  ttio  Federal 
amount  of  the  award^oon  oommitmont  for  the  prime  entity  Menti^  in  hem  4  or  6. 

10.    la)  Enter  ttw  hdl  name,  addraoo.  city,  atato,  and  lip  oodo  «4  ttto  lubbykig  iiiOi  fsglavant  under  the  Lobbyktg 
Act  of  1996  engeged  by  9ie  repertktg  entity  idanlHIed  bt  Horn  4  to  bifhieneo  the  eowored 

,     lb)  Enter  the  ftdl  namee  of  the  btdMduaNa)  perfermbtg  oorvkieo.  and  bMkide  Ml  addraoo 
lOlel.  Enter  Laat  Name.  FIrot  Memo,  and  Middto  bMal  (Ml). 

aw  «he  amount  uf  eempoiwotler*  peld  ar  >ioeewebiy-eMpee>e#^e  ba  paid  by  #>o  repeilhig  eiithy  jlein  41  to  the  lobbying 
eiilliy  0«am  10|.  bidlaeta  whether  dta  payment  hor^ooh-mada  laotuall  ei  w>  be  mode  Iplanwodh 
app>>.  If  ddi  a  wiotariai  eiwngt  lepait.  awtai  the  ewmulettva  emoMUt  of  peymont  moda  ui  piaiaiad  ta  ba  wada. 


ipprapriMrboMieeH 
iiotuie  end  vekie  uf  b»4ibid  payment. 

Ohoek  t*>e  apprepiti 


ippiyHf-peymewt  la-modr-tlwewgh-eii  hi  kkid'oontrfctrtiei* 


ipaalfy  netwra. 


■^aoeriptleii  ul  dte  oer»iooo-that  9ia  iabbyiat  haa  perfenwody  or  wB  bo-^«poolo<  to  perferm, 
and  9w  dalala)  ef  awyoervieoo-randarod.  teeluda  al  praparatory  and  faialod-ootMty.  not  jaat  diiie  apaiil  bi  eufai-oewtoet 
wldrFadareKoHWrfarldandfy-dw^ia^wafriiflltialii)  Biiwtoote^ei  the  ofWaaila),  ■mp*oyao|efr^>-llfhmbeiia)  af  6a»»graeo-tito> 
wiaii  eentooto^r 


liei*  wliadu I  a  9r  III  ik  OwiiliiMalliiii  thaalial  la  anonhad 

16*    iiio  eertlfying  offloiel  eiial  eign  and  dole  «ia  form,  print  Mailtar  name.  vtla.  and  talaphono 


•«id( 


f    ■    la' 


30  mbiMlae  par 
I  naeeae.  aoe  w 
•ftttaodtoadMof 


bMledbit  Migpaeda 


(FR  Doc.  97-29998  Filed  11-13-97;  8:45  am) 
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Environmental 
Protection  Agency 


40  CFR  Part  69 

United  States  Virgin  Islands  Final  Ruling 
on  Petition  Pursuant  to  Section  325(a)(1) 
Of  the  Clean  Air  Act;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPvtM 

(FRL-ano-q 

United  StatM  Virgin  Islands  Final 
Ruling  on  Patttion  Pursuant  to  Section 
32S4aM1)  of  the  Cla«i  Air  Act 

AOENCY:  Enviroamental  Protection 

Agency  (EPA). 

ACTION:  Final  rulemaking. 


r:  On  June  10. 1997,  the 
Environmental  Protection  Agency  (EPA) 
proposed  to  approve  a  petition 
submitted  by  the  Governor  of  the  U.S. 
Virgin  blands  which  requested  a  waiver 
from  certain  Clean  Air  Act  (the  Act) 
restrictions  to  the  Hess  Oil  Virgin 
Islands  Corporation  (HOVIC)  in  St 
Crobc.  This  exemption  was  proposed 
pursuant  to  section  325(a)(1)  of  the  Act 
Specifically,  the  waiver  would  allow 
HOVIC  to  implement  an  Intermittent 
Control  Strategy  (ICS)  based  on 
atmospheric  conditions,  which  is 
prohibited  by  section  123  of  the  Clean 
Air  Act  The  ICS  would  alleviate 
potential  exceedances  of  the  National 
Ambient  Air  Quality  Standards  for 
siilfur  dioxide.  In  this  action,  EPA  is 
promulgating  this  waiver  which  allows 
the  HOVIC  refinery  in  St  Croix  to 
implement  an  ICS  under  conditions 
which  will  be  specified  in  a  federally 
enforceable  Prevention  of  Significant 
Deterioration  of  Air  Quality  (PSD) 
permit 

EFFECTIVE  DATE:  This  r\de  will  be 
effective  December  15,  1997. 
FOR  FURTHER  MFOAMATION  CONTACT: 
Aimamaria  Colecchia,  Permitting 
Section,  Air  Programs  Branch,  Division 
of  Environmental  Planning  and 
Protection.  Environmental  Protection 
Agency,  Region  2  Office,  290  Broadway. 
25th  Floor,  New  York,  New  York 
10007-1866.  Telephone:  (212)  637- 
4016. 

SUPPt^MBfTARV  MFORMATION: 

Background 

On  May  7. 1996,  the  Governor  of  the 
United  States  Virgin  Islands  submitted  a 
petition  to  the  Administrator  of  the  EPA 
for  an  exemption  from  certain 
requirements  of  the  Act  The  petition, 
submitted  pursuant  to  Section  325(aXl) 
of  the  Act,  requests  that  the  HOVIC 
refinery,  located  on  the  island  of  St 
Croix,  be  granted  an  exemption  from 
Section  123  of  the  Act  which  prohibits 
basing  emission  limitations  using  an 
ICS.  HOVIC  concurrently  submitted  a 
proposed  modification  to  its  existing 
Prevoition  of  Significant  Deterioration 


fPSD)  permit  to  the  EPA.  Air  quality 
analyses  submitted  in  support  of  the 
proposed  PSD  modification  indicated 
that  although  emissions  of  sulfur 
dioxide  (SO2)  will  be  substantially 
reduced  below  the  amount  HOVIC  is 
ciurently  permitted  to  emit  occasional 
exceedances  of  the  24-hr  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  this  pollutant  could  occur,  to  the 
north  of  the  bcility,  during  those  days 
that  the  wind  blows  onshore  for  a 
persistent  length  of  time. 

The  petition  proposed  to  prevent 
these  potential  exceedances  from 
occurring  by  reducing  the  sulfur  content 
of  the  fuel  processed  during  those  time 
periods.  Since  this  constitutes  an  ICS 
based  on  atmospheric  conditions, 
reliance  upon  which  in  an 
implementation  plan  is  specifically 
prohibited  by  the  Act,  the  petition 
requested  an  exemption  from  this 
reqiiirement  through  provisions 
available  under  Section  325  of  the  Act. 
Granting  HOVIC's  petition  will  make  it 
possible  for  EPA  to  consider,  in  a 
separate  action,  HOVIC's  request  for  a 
PSD  permit  modification.  EPA  is  not 
entertaining  HOVIC's  PSD  permit 
modification  request  in  this  action. 

EPA  propxwed  approval  of  the  petition 
on  June  10,  1997  (62  FR  31546)  and  this 
proposal  contained  the  description  of 
the  petition,  supporting  documents  and 
the  minimum  federally  enforceable 
conditions  under  which  the  ICS  shall  be 
implemented.  These  conditions  will 
also  appear  in  a  revised  PSD  permit  No 
comments  were  received  on  the 
proposed  rulemaking.  It  should  be 
noted,  that  for  clarity  EPA  added  some 
language  into  the  CFR  portion  of  this 
rulemaking  which  had  previously  been 
included  in  the  preamble  to  this 
proposal  (i.e.,  ICS  must  include  a 
meteorological  tower  and  ambient 
monitors). 

Conchieioa 

Since  HOVIC  met  the  requirements  in 
section  325  of  the  Act  and  EPA  received 
no  comments  during  the  public 
comment  period,  EPA  is  promulgating 
this  waiver  to  the  HOVIC  refinery  in  St 
Croix  under  the  conditions  specified  in 
the  proposed  approvaL 

AdministratiTe  Raquirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Administrator 
under  the  procedures  published  in  the 
Federal  Ragialar  on  January  19, 1989 
(54  FR  2214-2215),  as  revised  by  a  Jidy 
10,  1995,  memorandum  from  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 


Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Rognlatory  Flexibility 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  coimection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  is 
because  the  final  rule  appUea  only  to  the 
Hess  Oil  Virgin  Islands  refinery  on  St 
Croix,  Virgin  Islands.  This  CacUity  is  not 
a  small  entity,  and  the  action  granting 
the  petition  will  relieve  the  source  from 
restrictions  that  would  otherwise  apply. 

Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  section  205,  EPA  must  select  the 
most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  today's  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiues  of  $100 
million  or  more  in  any  one  year.  This 
is  because  the  rule  is  mainly 
deregulatory,  relieving  (subject  to 
conditions)  the  sole  regulated  entity  of 
limitations  that  would  otherwise  apply, 
and  possibly  resulting  in  resource 
savings  to  the  Hess  G^  Virgin  Islands 
refinery  that  would  not  likely  be 
obtained  in  the  absence  of  today's  ride. 
EPA  has  also  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  aBiect 
small  governments,  since  it  imposes  no 
additional  significant  or  unique  burdens 
on  the  Virgin  Islands  to  implement 
today's  rule. 

List  of  SubfaclB  in  40  CFR  Part  89 

Environmental  protactioo.  Air 
pollution  control. 

Dated:  November  6, 1997. 
Carol  M.  BrawMr.  -^ 

Adwinittrator. 

For  the  reasons  stated  in  the 
preamble.  40  CFR  part  60  is  amended  as 
set  forth  below: 
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PART  69— {AMENDED] 

1.  The  authority  citation  for  part  69 
continues  to  read  as  follows 

Authority:  Sec  325(a),  Qaan  Air  Act  as 
amended  (42  U.S.C  7625-1). 

2.  Subpart  D  is  added  consisting  of 
§  69.41  to  read  as  follows: 

Subpart  D— The  U.S.  Virgin  Islands 

§89.41    Nawaxampllons. 

(a)  Pursuant  to  section  325(a)  of  the 
Clean  Air  Act  and  a  petition  submitted 
by  the  Governor  of  the  Virgin  Islands,  an 
exemption  to  section  123  of  the  Clean 
Air  Act  is  granted  to  the  Hess  Oil  Virgin 
Islands  Corporation  (HOVIC)  at  the  St 
Croix  refinery.  Specifically,  the 
exemption  waives  the  prohibition  on 
the  implementation  of  an  Intermittent 
Control  Strategy  (ICS)  based  upon 
atmospheric  conditions  in  order  to  set 
emission  limitations.  The  emission 
limitations  shall  depend  upon  the  sulfur 
content  in  the  residual  oil  biuued  at  the 
refinery. 

(b)  llie  protocol  to  be  followed  for  the 
ICS  shall  be  set  forth  in  a  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD)  permit  issued  to  HOVIC;  and  shall 
include  as  a  minimum,  the  conditions 
listed  in  paragraphs  (b)(1),  (bM2),  (bK3). 
and  (b)(4)  of  this  section. 

(1)  HOVIC  shall  maintain  a 
meteorological  tower  on  its  property  for 
the  purpose  of  the  ICS  which  meets  the 
required  EPA  QA/QC  operating 
specifications.  At  a  minimum,  the  wind 
direction  data  will  be  monitored, 
collected  and  reported  as  1-hour 
averages,  starting  on  the  hour.  If  the 
average  wind  direction  for  a  given  hour 
is  from  within  the  designated  sector,  the 
wind  will  be  deemed  to  have  flowed 


from  within  the  sector  for  that  hour. 
Each  "day"  or  "block  period  ",  for  these 
purposes  will  start  at  midnight  and  end 
the  following  midnight 

(2)  HOVIC  shall  maintain  S02 
ambient  monitors  and  collect  ambient 
S02  concentration  data  for  the  purpose 
of  implementing  the  ICS  at  nearby 
locations  approved  by  EPA  and 
specified  in  the  PSD  permit  The 
ambient  monitors  must  follow  the 
required  EPA  QA/QC  operating 
specifications.  At  a  minimum,  the  data 
will  be  collected  according  to  EPA 
approved  State  and  Local  Ambient 
Monitoring  Stations  procedures  found  at 
40  CFR  58.20,  but  will,  for  these 
purposes,  be  averaged  by  the  hour, 
starti^  on  the  hour. 

(3)  'The  switch  to  a  lower  sulfur  fiiel 
(0.5%)  will  take  place  when  paragraphs 
(b)(3)(i)  or  (b)(3)(ii)  of  this  section  are 
met 

(i)  The  winds  blow  bom  a  45  degree 
sector  defined  as  143  to  187  degrees 
inclusive,  where  zero  degrees  is  due 
north,  for  at  least  6  consecutive  houra 
during  a  24-hour  block  period  or  any  12 
non-consecutive  hours  during  a  24  hour 
block  period. 

(ii)  One  of  HOVIC's  ICS  monitors 
measures  an  average  ambient  S02 
concentration  that  is  75%  of  the  24-hour 
NAAQS  diuing  any  rolling  24-hour 
average.  (75%  of  the  24-hour  NAAQS  = 
274  ug/m3  or  0.105  ppm). 

(4)  The  switch  ba<^  to  the  higher 
sulfiir  fiiel  (1.0%)  may  occur  if  the 
conditions  in  paragraphs  (b)(4)(i), 
(b)(4)(u).  and  (bK4)(iu)  of  this  section 
■re  met 

(i)  If  the  ICS  was  triggered  by 
paragraph  (b)(3)(i)  of  this  section,  the 
switch  back  may  occur  when  the  winds 
blow  outside  the  sector  listed  in 


paragraph  (b)(3)(i)  of  this  section  for  at 
least  3  consecutive  hours  following  the 
period  during  which  the  winds  were 
blowing  inside  the  sector. 

(ii)  If  the  ICS  was  triggered  by 
paragraph  (b)(3)(ii)  of  this  section,  the 
switch  back  may  occur  after  all  of 
HOVIC's  ICS  ambient  monitors  measure 
a  24-hour  average  concentration  which 
is  less  than  75%  of  the  NAAQS  for  at 
least  one  24-hour  block  period  following 
any  occurrence  when  the  monitor 
measured  the  concentration  which  was 
75%  of  die  NAAQS. 

(iii)  If  the  ICS  was  triggered  by  both 
paragraphs  (b)(3)(i)  and  (b)(3)(ii)  of  dus 
section,  the  switch  back  may  occur 
when  both  of  the  conditions  in 
paragraphs  (b)(4)(i)  and  (b)(4)(ii)  of  diis 
section  are  met 

(c)  The  protocol  may  be  modified  by 
EPA  to  protect  against  exceedances  of 
the  sulfur  dioxide  NAAQS. 

(d)  In  the  event  that  there  is  an 
exceedance  of  the  NAAQS,  HOVIC  will 
report  the  exceedance  to  EPA  and 
recommend  corrective  action  as  well  as 
amendments  to  the  protocol  to  ensure 
the  protection  of  the  NAAQS. 

(e)  HOVIC  must  comply  with  all  fuel 
switching  requirements,  contained  in 
HOVIC's  PSD  permit 

(f)  This  exemption  shall  take  efiiect 
only  in  the  event  that  a  final  PSD  permit 
modification  becomes  effective. 

(g)  The  Administrator  may  terminate 
the  exemption  through  rulemaking 
procedures  upon  determining  that 
HOVIC's  use  of  the  ICS  is  causing  or 
contributing  to  an  exceedance  of  the 
NAAQS. 

[FR  Doc.  97-30021  Filed  11-13-97;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editoriaUy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttils  list  hcis  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  NOVEMBER  14, 
1997 

AGRICULTURE 

DEPARTMENT 

Agrlcuitural  Maitoting 

Service 

Raisins  produced  from  grapes 

grown  in  California; 

published  11-13-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
statiortary  sources: 
Medical  waste  incinerators; 
put)lished  9-15-97 
Water  pollution  control: 
National  pollutant  discharge 
elimination  system;  State 
programs — 

Michigan;  published  11- 
14-97 

FEDERAL  LABOR 
RELATIONS  AUTMORfTY 
Freedom  of  Information  Act; 

implenr>entation;  published 

11-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Carbarsone  and  bacitracin 
zinc;  published  11-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
PubUc  Health  Sarvioa 

Grants: 
Protection  and  advocacy  for 
individuais  with  mental 
illness  program; 
requirernento;  put)lished 
10-15-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 
E-Z  Trial  pHot  program 
implementation  and 
simplified  proceedirtgs  for 
adjudicative  process;  CFR 
correction 

Correction;  published  11- 
14-97 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Nonprofit  standard  mall  rate 
matter;  eligibility 


requirements;  put>lished 
11-14-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ain*«)rthiness  directives: 
Pratt  &  Whitney;  correction; 
published  11-14-97 

RULES  QOINQ  INTO 
EFFECT  NOVEMBER  15, 
1997 

COMMERCE  DEPARTMBfT 
National  Oceanic  and 
Atmoaplteric  Admimatratlon 

Marine  mammals: 
Commercial  fishing 
authorizations — 
Atlantic  large  whale  take 
reduction  plan; 
implementation; 
published  7-22-97 
1 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrlcuitiiral  Martwting 
Service 

Dairy  products:  grading, 
inspection,  and  standards: 
Fee  increases;  comments 
due  by  11-17-97; 
published  10-16-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Brucellosts  in  cattle  and 
bisofv— 

State  and  area 
classifications; 
comments  due  by  11- 
17-97;  published  9-16- 
97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapheric  Adminiatratlon 

Fishery  conservation  and 
management 
Magnuson  Act  provisions 
Ot)server  health  and 
safety;  comments  due 
by  11-21-97;  published 
10-28-97 
Northeastern  United  States 
fisheries — 

New  Ertgland  Fishery 
Management  Counctt; 
hearirigs;  comments 
due  by  11-17-97; 
published  10-15-97 
Summer  flounder,  scup, 
and  Black  Sea  t>ass; 


comments  due  by  11- 
17-97;  published  10-20- 
97 
Marine  mammals: 
Endangered  fish  or  wildlife — 
North  Atlantic  right  whale 
protection;  comments 
due  by  11-18-97; 
published  11-3-97 
DEFENSE  NUCLEAR 
FACILITIES  SAFETY  BOARD 
Freedom  of  Infonmation  Act; 
implementation;  comments 
due  by  1 1-20-97;  publshed 
10-21-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polution,  hazardous; 
national  emission  standards: 
Steel  pickling  facilites; 

comments  due  by  11-17- 

97;  published  9-18-97 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
New  Mexkx);  commenk  due 

by  11-20-97;  published 

10-21-97 
New  Mexkx)  et  al.; 

comments  due  by  11-20- 

97;  published  10-21-97 
Air  quality  implementation 
plans;  approval  and 
promulgatkxi;  various 
States: 
Pennsylvania;  comments 

due  by  11-18-97; 

published  9-23-97 
Texas;  comments  due  t>y 

11-17-97;  published  10- 

17-97 
Virginia;  oonvnents  due  by 

11-20-97;  published  10- 

21-97 

FEDERAL 
COMMUNICATIONS 

Radk)  statk>ns;  ttf>le  o( 
assignments: 
Florida;  comments  due  by 

11-17-97;  published  10-3- 

97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Put>lic  and  Indian  Housing: 
Reasonable  revitalization 
potential  assessment  of 
put)lic  housing  required  by 
law;  comments  due  by 
11-21-97;  published  9-22- 
97 

INTERIOR  DEPARTMENT 
Hah  and  WHdlKe  Servioe 

Hunting  and  fishing: 
Refuge-specific  regulations; 
comments  due  by  11-17- 
97;  published  10-16-97 

MERIT  SYSTEMS 

PROTECTION  BOARD 

Practices  and  procedures: 


Original  jurisdiction  cases; 

delegation  of  authority, 
etc.;  comments  due  by 
11-17-97;  published  9-16- 
97 

SOaAL  SECURITY 
ADMINISTRATION 

Social  security  t>enefits  and 
supplemental  security 
irKX>me: 

Federal  oW  age,  survivors 
and  disability  insurance- 
Circuit  court  taw; 
applkation;  comments 
due  by  11-17-97; 
published  9-18-97 

STATE  DEPARTMENT 

Freedom  of  Information  Act; 

implementation: 

Information  and  records 
availability;  time  limits  for 
responding  to  and 
consMeration  of  requests 
for  expedited  processing; 
comments  due  by  11-17- 
97;  published  9-17-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seenoen: 

Tankerman  and  persons  in 
charge  of  dangerous 
liqukls  and  Ik^uefied  gases 
transfers;  qualifications— 

Compliance  date  delayed 
and  comment  request; 
convnents  due  t>y  11- 
17-97;  published  9-17- 
97 

Pftftft  ftfiri  wtffitftnwftwft  nntoih/* 

Mississippi  River  and 
Mississippi  River  GuV 
Outlet;  port  access  routes: 
comments  due  by  11-19- 
97;  published  8-21-97 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatk)n  systems, 
carrier  owr>ed 

Expiration  date  extension; 
comments  due  by  11-18- 
97;  pubished  11-3-97 
Truth  in  airfares;  comments 

due  by  11-17-97;  published 

9-16-97 

TRANSPORTATION 
DEPARTMENT 


Administration 

Air  traffk:  operating  and  flight 
rules,  etc.: 

Anchorage,  AK;  terminal 
area  description  revised; 
comments  due  by  11-17- 
97;  published  10-1-97 
Airworthiness  directives: 

Airtxjs;  comments  due  by 
11-17-07;  published  10- 
17-97 
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Boeing;  comments  due  by 
11-17-97;  published  9-17- 
97 
CFM  International; 
comments  due  by  11-18- 
97;  pubUsned  9-19-97 
FoiO<er;  comments  due  by 
11-20-97;  pubtished  10- 
21-97 
Short  Brothers  pic; 
comments  due  by  11-17- 
97;  published  10-17-97 
Sikorsky;  comments  due  by 
11-17-97;  published  9-18- 
97 
Class  D  airspace:  comments 
due  by  11-17-97;  published 
10-17-97 
Class  E  airspace;  comments 
due  by  11-17-97;  published 
10-17-97 
TREASURY  DEPARTMENT 
Coinptroller  of  ttw  CurrerKy 
Fees  assessment;  natkxial 
and  Distnct  of  Columbia 
banks;  comments  due  by 
11-20-97;  published  10-21- 
97 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Farming  business,  property 
produced;  aoss-refererKe; 
comments  due  by  11-20- 
97;  published  8-22-97 
Qualified  nonrecourse 
finanang;  comments  due 


by  11-19-97;  published  8- 
13-97 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publK  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Lavw 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpV/ 
www.nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printirig 
Offk»,  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
available  on  the  internet  from 
GPO  Access  at  httpV/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

KR.  2013/P.L  105-70 

To  designate  the  facility  of  the 
United  States  Postal  Service 
kx:ated  at  551  Kingstown 
Road  in  South  Kingstown. 


Rhode  island,  as  the  "David 
B.  Champagne  Post  Office 
BuikJing".  (Nov.  10.  1997;  111 
Stat  1455) 

H.J.  Res.  105ff».L  105-71 

Making  further  continuing 
appropriations  for  the  fiscal 
year  1998,  and  for  other 
purposes.  (Nov.  10,  1997;  111 
Stat.  1456) 

S.  1227/P.L.  105-72 

To  amend  title  I  of  the 
Emptoyee  Retirement  Income 
Secunty  Act  of  1974  to  clarify 
treatment  of  investment 
managers  under  such  tide. 
(Nov.  10.  1997;  Hi  Stat. 
1457) 

KR.  2464/P.L.  106-73 

To  amend  the  Immigration 
and  NatkMiality  Act  to  exempt 
intemationally  adopted  chiWren 
10  years  of  age  or  younger 
from  the  immunizatron 
requirement  in  sec  tion  • 

212(a)(1)(A)(ii)  of  such  Act. 
(Nov.  12.  1997;  111  Stat. 
1459) 

8.  587/P.U  105-74 

To  require  the  Secretary  of 
the  Interior  to  exchange 
certain  lands  kxxited  In 
Hinsdale  County,  Cotorado. 
(Nov.  12.  1997;  111  Stat. 
1460) 


S.  588/P.L  105-75 

To  provide  for  the  expansion 
of  the  Eagles  Nest  WIMemess 
within  the  Arapaho  National 
Forest  and  the  White  River 
National  Forest,  Cotorado,  to 
Include  land  known  as  the 
Slate  Creek  Addition.  (Nov. 
12.  1997;  111  Stat.  1462) 

S.  589/P.L.  105-76 

To  provide  for  a  boundry 
adjustment  and  land 
conveyance  involving  the 
Raggeds  Wilderness,  White 
River  National  Forest, 
Cotorado,  to  correct  the 
effects  of  earlier  erroneous 
land  surveys.  (Nov.  12.  1997; 
111  Stat.  1463) 

S.  591 /P.L  105-77 

To  transfer  the  DiHon  Ranger 
District  In  tt>e  Arapaho 
National  Forest  to  the  White 
River  National  Forest  in  the 
State  of  Cotorado.  (Nov.  12, 
1997;  111  Stat.  1465) 

KR.  2264/P.L  105-78 

Departments  of  Labor,  Health 
arwj  Human  Servtoes,  and 
Educatton,  and  Related 
Agencies  Appropriattons  Act, 
19^8  (Nov.  13.  1997;  111 
Sta-    1467) 
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GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Superfund  program: 
Hazardous  substances  priority  list  (toxicological  profiles), 
61332-61335 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

RULES 

Privacy  Act;  implementation,  61207-61210 
NOTICES 
Privacy  Act: 
Systems  of  records,  61262-61268 

Aicohoi,  Tobacco  and  Rrearms  Bureau 

RULES 
Firearms: 
Arms,  ammunition,  and  implements  of  war — 
Defense  articles  and  services  from  specified  New 
Independent  States  of  former  Soviet  Union  and 
Yugoslavia;  certain  restrictions  removed,  etc.. 
61232-61235 

Animai  and  Plant  Health  inspection  Service 

RULES 

Plant-related  quarantine*,  domestic: 
Imported  plants  and  plant  parts;  interstate  movement 

prohibition  subsequent  to  importation,  61210-61213 
Mexican  fruit  fly,  61213-61215 

Arts  and  HumanMee,  national  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Hmnanities 


Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  61335- 
61336 
Meetings: 
Injury  Prevention  and  Control  Advisory  Committee, 
61336 
Vessel  sanitation  program;  cruise  ship  inspections  and  ship 
construction  and  renovation  consultation  services;  fees, 
61336-61338 

Commerce  Department 

See  Export  Administration  Bureau 

See  IntemationaL  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  ttie  Implementation  of  Textiie  Agreements 

NOTKES 

Cotton,  wool,  and  man-made  textiles: 

Fiji,  61296-61297 

Thailand,  61297 


Commodity  Futuree  Trading  Commission 

RULES 

Reporting  requirements: 
Large  trader  reports;  reporting  levels  changes,  6122&- 
61228 

Customs  Service 

RULES 

Trademarks,  trade  names,  and  copyrights: 
Anticoimterfeiting  Consumer  Protection  Act;  disposition 
of  merchandise  bearing  coimterfeit  American 
trademarks;  civil  penalties,  61231-61232 
PROPOSED  RULES 

Customs  relations  with  Canada  and  Mexico: 
Designation  of  land  border  crossing  locations  for  certain 
conveyances,  61251-61252 

Defense  Depwtment 

See  Navy  Department 

NOTICES 

Arms  sales  notification;  transmittal  letter,  etc.,  61297-61304 

Meetings: 

Defense  Acquisition  University  Board  of  A^sitors.  61304 

Science  Board  task  forces,  61304-61305 

Education  Department 

RULES 

Educational  research  and  improvement* 
Exemplary  and  promising  programs  designation;  conduct 
standards  and  activities  evaluation,  61428-61432 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  61305- 
61306 
Meetings:  *' 

National  Assessment  Governing  Board,  61306 
.  Privacy  Act 

Computer  matching  programs.  61306-61307 

Energy  Department 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Financial  assistance  programs — 
Environmental  management  science  program; 
decontamination  and  decommissioning  of 
facilities;  research  and  support  activities,  61307- 
61313 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Ohio  et  al.,  61241-61247 
Virginia,  61237-61241 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama,  61236 
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NOTICES 
Meetings: 
Childien's  Health  Protection  AdviAory  Committee,  61329 

Export  Administration  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  61269 
Export  privileges,  actions  afiiecting: 

McNeil,  William  F..  61269-61270 

Federal  Aviation  Administration 

RtiLES 

Airworthiness  directives: 

Boeing,  61222-61223 

McDonnell  Douglas,  61223-6122S 
Class  E  airspace;  correction,  61426 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  61424 

Federai  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Indiana  et  al.,  61247-61250 
PROPOSED  RULES 
Flood  elevation  determinations: 

Maine  et  al.,  61259-61261 
NOTICES 

Disaster  preparedness,  mitigation,  response,  and  recovery; 
govemment-to-govemment  relationship: 

American  Indian  and  Alaska  Native  policy.  61329-61331 

Federal  Energy  Ftogulatory  Commission 

RULES 

Electric  utilities  (Federal  Power  Act): 

Rate  schedules  filing — 
Government  land  use;  annual  (1998  FY)  fee  schedule 
charges,  61228-61230 
NOTICES 
^^  Electric  rate  and  corporate  regulation  filings: 

New  England  Power  Pool  et  al.,  61317-61321 

Southern  California  Edison  Co.  et  al.,  61321-61327 
Environmental  statements;  availability,  etc.: 

South  Carolina  Electric  &  Gas  Co.,  61327 
Hydroelectric  applications.  61327-61329 
Applications,  hearing,  detenninations,  etc.: 

American  Ref-fuel  Co.  of  Essex  Coimty  et  al.,  61313 

American  Ref-Fuel  Co.  of  Hempstead  et  al.,  61313 

Crossroads  Pipeline  Co.,  61313-61314 

East  Tennessee  Natural  Gas  Co.,  61314 

High  Island  OfEshore  System.  61314 

Idaho  Power  Co.,  61314 

Kern  River  Gas  Transmission  Co.,  61314-61315 

Midwestern  Gas  Transmission  Co.,  61315 

Northeast  Energy  Services,  Inc.,  61315 

Questar  Pipeline  Co..  61315-61316 

SEMASS  Partnership  et  al.,  61316 

Tennessee  Gas  Pipeline  Co.,  61316 

Trunkline  Gas  Co.;  correction,  61426 

Viking  Gas  Transmission  Co.,  61316-61317 

West  Texas  Gas,  Inc.,  61317 

Federal  Maritime  Commission 

NOTICES 
Complaints  filed: 

Pyramids  International,  Inc.,  61331 

Shipco  Transport.  Inc..  61331 


Federal  Reserve  System 

RULES 

Freedom  of  Information  Act;  implementation 

Federal  Open  Market  Committee;  information  availability. 
61217-61222 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  61332 

Formations,  acquisitions,  and  mergers,  61332 

Permissible  nonbanking  activities,  61332 

Federal  Trade  Commission 

RULES 

Trade  regulation  rules: 
Leakproof,  guaranteed  leakproof,  etc.;  deceptive  use  as 

descriptive  of  dry  cell  batteries;  CFR  part  removed. 

61225-61226 

Fish  and  Wildlife  Service 

NOTICES 

Natural  resource  damage  assessment  plans;  availability, 
etc.: 
Grand  Calimiet  River  et  al.,  IN,  61341 

Food  and  Drug  Administration 

NOTICES 
Human  drugs: 
New  drug  applications — 
European  Research  Associates,  Ltd.,  et  al.;  approval 
withdrawn,  61338-61339 
Medical  devices;  premarket  approval: 
Osteonics  Constrained  Acetabular  Insert,  61339 

Forest  Service 

NOTICES 
Meetings: 
Southwest  Washington  Provincial  Advisory  Committee, 
61268-61269 

Qeoioglcai  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Lizardtech  Co.,  61341 

Heaitii  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  61416 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Biireau  * 

International  Trade  Administration 

NOTICES 
Antidumping: 
Melamine  from — 

Japan, 61270-61271 
Solid  urea  from — 
Former  German  Democratic  Republic,  61271-61276 
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Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  etc.,  from — 
China,  61276-61294 
Transition  orders;  schedule  and  grouping  of  five-year 
reviews;  conmient  request,  61294-61295 

International  Trade  Commission 

PROPOSED  RULES 

Freedom  of  Information  Act  and  Privacy  Act; 

implementation,  61252-61259 
Nonces 

Import  investigations: 
Integrated  circuits  and  products  containing  same; 
correction,  61426 

Justice  Dspartmant 

See  Immigration  and  Naturalization  Service 
NOTICES 

Personal  Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996;  implementation: 
Verification  of  citizenship,  qualified  alien  status  and 
eligibility;  interim  guidance.  61344-«1416 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

New  Mexico,  61341 
Meetings: 

Resource  advisory  councils — 
Butte  District.  61342 
Survey  plat  filings: 

California,  61342 

Idaho,  61342 
Withdrawal  and  reservation  of  lands: 

Or^on,  61342-61343 

Medicare  Payment  Advisory  Commission 

NOTICES 

Meetings,  61416-61417 

National  Communications  Systsm 

NOTICES 

Federal  telecommunications  standards: 
Recommendations;  approval  for  publication — 
Video  teleconferencing  services  at  56  to  1,920  kbits/s, 
61417 

National  Foundation  on  ttie  Arts  and  the  Humanltisa 
Nonces 

Meetings: 
Combined  Arts  Advisory  Panol,  61417 

National  institutss  of  lieaWh 

NOTICES 
Meetings: 
National  Eye  Institute,  61339-61340 
National  Institute  of  Neurological  Disorders  fmd  Stroke, 

61340 
Scientific  Review  Center  special  emphasis  paneb,  61340- 
61341 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Meetings: 

Mid- Atlantic  Fishery  Management  Coxmcil,  61295 
Permits: 

Endangered  and  threatened  species.  61295-61296 


rational  Park  Service 

NOTICES 
Meetings: 
Petroglyph  National  Monument  Advisory  Commission. 
61343 

National  Science  Foundation  * 

NOTICES 
Meetings: 
Computer  and  Information  Science  and  Engineering 

Advisory  Conmiittee,  61417 
Human  Resource  Development  Special  Emi^iasis  Panel, 

61417-61418 
Mathematical  and  Physical  Sciences  Advisory 
Committee.  61418 

Natural  Rasourcss  Conssrvation  Servios 

RULES 

Wetlands  protection;  technical  assistance  policy  removed, 
61215-61217 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure- 
Naval  Air  Station  Cecil  Field.  FL.  61305 

Patent  and  Trademark  Offlcs 

RULES 
Patents: 
Practice  rules;  simplification,  clarification,  and  removal 
of  unnecessary  requirements 
Correction,  61235-61236 

Personnel  Management  Offlca 

,  NOTICES 
Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  61418 

Publk:  Health  Sarvtee 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Klamath  Project,  OR  and  CA,  61343-61344 
WesUand  Irrigation  District,  OR;  boundary  adjustment. 
61344 

Securities  and  Exchange  Commiasion 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  61418-61419 
Chicago  Board  Options  Exchange,  Inc.,  6141&-61421 

Small  Business  Administration 

NOTICES 

License  surrendera: 

Pan  Pac  Capital  Corp.,  61421 
Meetings: 

Southeastern  States  Regional  Fairness  Board,  61421 
Applications,  hearings,  determinations,  etc.: 

Intercontinental  Capital  Funding  Corp.,  61421 

New  England  MESBIC,  Inc.,  61421 


VT 
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State  Department 

NOTICES 

Anns  Export  Control  Act: 
Export  licenses;  Congressional  notifications.  61421-61424 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Grand  Trunk  Western  Railroad  Inc.,  61424 

Taxtito  Agreements  ImplementatkMi  Commtttee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Sut>stance8  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Customs  Service 


NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  61424- 
61425 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  Education.  61428-61432 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  ins{>ection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having  general 
appiicabWy  and  legal  effect,  most  of  which 
are  keyed  to  and  oodllied  in  the  Code  of 
Federal  Regulations,  which  is  pJtMhed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  tmoks  are  listed  in  the  irst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Offlc*  of  th«  S«cr«tary 

TCFRPwtl 

Adminlatrattv*  Regulations;  Privacy 
Act  Ragulalions 

AQBICY:  Office  of  the  Secretaiy, 

Agriculture. 

ACTXM:  Final  rule. 

SUMMARY:  This  rule  exempte  four 
systems  of  records  from  certain  sections 
of  the  Privacy  Act  (5  U.S.C  552a) 
pursuant  to  U.S.C.  552a()).  The  previous 
list  of  exempt  systems  published  in  the 
Federal  Ke^ster  at  54  PR  39517. 
September  27. 1989.  was  omitted 
inadvertently  from  7  CFR  1.122.  In 
additlbn.  this  rule  changes  the  list  of 
Office  of  Inspector  General  (OIG) 
systems  of  records  covered  under  those 
sections  to  reflect  changes  in  the  names 
of  two  of  the  systems  of  records,  to  add 
a  third  system  which  is  being  split-off 
from  one  of  the  other  systems,  and  to 
include  the  investigative  records  portion 
of  a  fourth  system. 

These  amendments  are  being  made  in 
conjunction  with  the  notice  of 
amendments  to  the  USOA/OIG  systems 
of  records  which  is  published  elsewhere 
in  today's  issue  of  the  Federal  Regjsler. 
DATCS:  Efiective  November  17, 1997. 
FOR  FURMER  arORMATlOW  CONTACT: 
Paula  F.  Hayes.  Assistant  Inspector 
General  for  Policy  Development  and 
Resources  Managisraent,  Office  of 
Inspector  GenemI,  USDA,  Washington. 
D.Q  20250-2310  (202-720-6979). 

MfnamaMf  mformatkm:  OIG  has 
revised  its  systnns  of  records  in  otdm 
to  more  accurately  meet  its 
recordkeeping  {xactices  and  needs.  The 
system  founnerly  know  as  USDA/OIG-2, 
"Intelligence  Records."  has  been 
redesignated  as  "Informant  and 
Undercover  Agmt  Records."  The  system 
previously  designated  as  USDA/OIG-3 


"Investigative  Files  and  Sul^ect/Title 
Index,"  has  been  divided  into  two 
systems  to  be  known  as  USDA/OIG-3, 
"Investigative  Files  and  Automated 
Investigative  Indices  System"  and 
USDA/OIG-4,  "OIG  Hotline  Complaint 
Records."  And  USDA/OIG-5,  known  as 
"Management  Information  and  Data 
Analysis  System,"  has  been  renamed 
"Consolidated  Assignments,  Personnel 
Tracking,  and  Administrative 
Information  Network  (CAPTAIN)." 
These  changes  are  not  considned 
substantive  because  the  basic  records 
covered  by  the  exemptions  in  7  CFR 
1.22  and  1.123  remain  the  same  as 
before.  The  justifications  for  these 
exemptions  were  published  as  a 
propcwed  rule  at  54  PR  11204-11206, 
March  17. 1989,  and  were  further 
explained  in  a  final  rule  published  at  54 
FR  39517,  September  27. 1989. 

The  exemption  revision  applies  to 
foMi  Privacy  Act  systems  of  records: 
USDA/OIG-2.  "Informant  and 
Undercover  A^nt  Records;"  USDA/ 
OIG-3,  "Investigative  Files  and 
Automated  Investigative  Indices 
System;"  USDA/OIG-4.  "OIG  Hotline 
Complaint  Records;"  and  the 
Investigations  Subsystem  and 
Investigative  Employee  Time  Records 
portions  of  USDA/OIG-5,  "Consolidated 
Assigiunents,  Personnel  Tracking,  and 
Adininistrative  Information  Network 
(CAPTAIN)." 

Pursuant  to  5  U.S.C.  552a(kM2).  (5) 
and  552a(]M2),  exemption  of  records  in 
four  systems  of  records  of  OIG,  USDA/   - 
OIG-2,  USDA/OIG-3.  USDAyOIG-*. 
and  the  Investigations  Subsystem  and 
Investigative  Employee  Time  Records 
portions  of  USDA/OIG-5,  is  authorized 
to  the  extent  that  information  in  the 
S3rstems  pertains  to  criminal  law 
enforcement  This  includes,  but  is  not 
limited  to  information  complied  for  the 
purpose  of  identifying  criminal 
oSeoiders  and  allied  ofienders  and 
consisting  of  identifying  data  and 
notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  releese.  and 
parole  and  probation  status;  information 
compiled  fiw  the  purposoof  a  criminal 
investigation,  inrhiHing  reports  of   ■ 
informants  and  investigatois.  that  ist 
associated  with  an  identifiable 
individual;  or  rq>orts  of  enfon»mei<  of 
the  criminal  laws  from  arrest  at       j 
indictment  through  release  from      t 
supfirvision. 


The  disclosure  of  information 
contained  in  the  criminal  investigative 
files,  including  the  names  of  persons  or 
agencies  to  whom  the  information  has 
been  transmitted,  would  substantially 
compromise  the  effectiveness  of  OK* 
investigations.  Knowledge  of  such 
investigations  could  enable  suspects  to 
take  such  action  as  is  necessary  to 
prevent  detection  of  criminal  activities, 
conceal  or  destroy  evidence,  or  escape 
prosecution.  Disclosure  of  this 
information  could  leed  to  the 
intimidation  of,  or  harm  to,  informants, 
witnesses,  and  their  bmilies,  and  could 
jeopardize  the  safety  and  %vell-being  of 
investigative  and  related  personnel  and 
their  families.  The  imposition  of  certain 
restrictions  on  the  manner  in  which 
investigative  information  is  collected, 
verified,  or  retained  would  significantly 
impede  the  effectiveness  of  OIG 
investigatory  activities,  and  in  addition 
could  preclude  the  apprehension  and 
successful  prosecution  of  persons 
engaged  in  fraud  or  criminal  activity. 

Information  in  these  systems  is 
maintained  pursuant  to  official  Federal 
law  enforcement  and  criminal 
investigation  functions  of  the  Office  of 
Inspector  General.  The  exemptions  are 
needed  to  maintain  the  integrity  and 
confidentiality  of  criminal 
investigations,  to  protect  individuals 
from  hum,  and  for  the  following 
reasons: 

(1)  5  U.S.C.  552a(c)(3)  requires  an 
agency  to  make  the  accounting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request  These  accountings  must 
state  the  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  and  the 
name  and  address  of  the  recipient 
Accounting  for  each  disclo8iu«  would 
alert  the  st^jects  of  an  investigation  to 
the  existence  of  the  investigation  and 
the  fact  that  they  are  subjects  of  the 
investigation.  T^  release  of  such 
information  to  the  subjects  of  an 
investigation  would  provide  them  with 
significact  information  concerning  the 
nature  of  the  investigation,  and  could 
seriously  impede  or  compromise  the 
investigation,  endanger  the  physical 
safety  of  confidential  sources,  witneaaea. 
law  enforcement  personnel  and  their 
families,  and  lead  to  the  improper 
influencing  of  Mritoeases,  the  destruction 
of  evidence,  or  the  febrication  of 
testimony. 
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(2)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  inform  any  person  or  other 
agency  about  any  correction  or  notation 
of  dispute  made  by  the  agency  in 
accordance  with  subsection  (d)  of  the 
Act.  Since  these  systems  of  records  are 
being  exempted  from  subsection  (d)  of 
the  Act.  concerning  access  to  records, 
this  section  is  inapplicable  to  the  extent 
that  these  systems  of  records  will  be 
exempted  from  subsection  (d)  of  the 
Act. 

(3)  5  U.S.C.  552a(d)  requires  an 
agency  to  permit  an  individual  to  gain 
access  to  records  pertaining  to  him/her, 
to  request  amendment  to  such  records, 
to  request  a  review  of  an  agency 
decision  not  to  amend  such  records,  and 
to  contest  the  information  contained  in 
such  records.  Granting  access  to  records 
in  these  systems  of  records  could  inform 
the  subject  of  an  investigation  of  an 
actual  or  potential  criminal  violation,  of 
the  existence  of  that  investigation,  of  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his/her 
activities,  or  the  identity  of  confidential 
sources,  witnesses,  and  law  enforcement 
personnel,  and  could  provide 
information  to  enable  the  subject  to 
avoid  detection  or  apprehension. 
Granting  access  to  such  information 
could  seriously  impede  or  compromise 
an  investigation,  endanger  the  physical 
safety  of  confidential  sources,  witnesses, 
law  enforcement  personnel  and  their 
families,  lead  to  the  improper 
influencing  of  witnesses,  the  destruction 
of  evidence,  or  the  fabrication  of 
testimony,  and  disclose  investigative 
techniques  and  procedures.  In  addition, 
granting  access  to  such  information 
could  disclose  classified  security- 
sensitive,  or  confidential  business 
information  and  could  constitute  an 
unwarranted  invasion  of  the  personal 
privacy  of  others. 

(4)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual  as 
is  relevant  and  necessary  to  accomplish 
a  purpose  of  the  agency  required  by 
statute  or  by  executive  order  of  the 
President.  The  application  of  this 
provision  could  impair  investigations 
and  law  enforcement  because  it  is  not 
always  possible  to  detect  the  relevance 
or  necessity  of  specific  information  in 
the  early  stages  of  an  investigation. 
Relevance  and  necessity  are  often 
questions  of  judgment  and  timing,  and 
it  is  only  after  the  information  is 
evaluated  that  the  relevance  and 
necessity  of  such  information  can  be 
established.  In  addition,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
which  is  incidental  to  the  main  purpose 
of  the  investigation  but  which  may 


relate  to  matters  under  the  investigative 
jurisdiction  of  another  agency.  Such 
information  cannot  readily  be 
segregated.  Fiuthermore,  during  the 
course  of  the  investigation,  the 
investigator  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  which  are  within  the  scope 
of  his/her  jurisdiction.  In  the  interest  of 
effective  law  enforcement,  OIG 
investigators  should  retain  this 
information,  since  it  can  aid  in 
establishing  patterns  of  criminal  activity 
and  can  provide  valuable  leads  for  other 
law  enforcement  agencies. 

(5)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of 
this  provision  could  impair 
investigations  and  law  enforcement  by 
alerting  the  subject  of  an  investigation 
or  the  existence  of  the  investigation, 
thereby  enabling  the  subject  to  avoid 
detection  or  apprehension,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 
Moreover,  in  certain  circumstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators,  and  information  must  be 
collected  from  other  sources. 
Furthermore,  it  is  often  necessary  to 
collect  information  from  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

(6)  5  U.S.C.  552a(eH3)  requires  an 
agency  to  inform  each  person  to  whom 
it  ask  to  supply  information,  on  a  form 
that  can  be  retained  by  the  person,  of 
the  authority  under  which  the 
information  is  sought  and  whether 
disclosure  is  mandatory  or  voluntary;  of 
the  principal  purposes  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  information  and  of  the  efiiacts  on  the 
person,  if  any,  of  not  providing  all  or 
any  part  of  the  requested  information. 
The  application  of  the  provision  could 
provide  the  subject  of  an  investigation 
with  substantial  information  about  the 
nature  of  that  investigation,  which 
could  interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
undercover  investigation  by  revealing 
its  existence  and  could  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(7)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
requires  an  agency  to  publish  a  Federal 


Register  notice  concerning  its 
procedures  for  notifying  an  individual, 
at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  access  to  such  a 
record,  and  how  to  contest  its  content 
Since  these  systems  of  records  are  being 
exempted  from  subsection  (f)  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirements  are 
inapplicable  to  the  extent  that  these 
systems  of  records  will  be  exempted 
from  subsection  (f)  and  [d)  of  the  Act 
Although  the  systems  would  be  exempt 
from  these  requirements.  OIG  has 
published  information  concerning  its 
notification,  access,  and  contest 
procedures  because,  under  certain 
circtunstances,  OIG  could  decide  it  is 
appropriate  for  an  individual  to  have 
access  to  all  or  a  portion  of  his/her 
records  in  these  systems  of  records. 

(8)  5  U.S.C.  552a(e)(4)(I)  requires  an 
agency  to  publish  a  Federal  Register 
notice  concerning  the  categories  of 
sources  of  records  in  the  system  of 
records.  Exemption  from  this  provision 
is  necessary  to  protect  the 
confidentiality  of  the  sources  of 
information,  to  protect  the  privacy  and 
physical  safety  of  confidential  sources 
and  witnesses,  and  to  avoid  the 
disclosure  of  investigative  techniques 
and  procedures.  Although  the  systems 
will  be  exempt  from  this  requirement, 
OIG  has  published  such  a  notice  in 
broad  generic  terms. 

(9)  5  U.S.C  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  Eaimess  to  the  individual  in 
making  any  determination  about  the 
individual.  Since  the  Act  defines 
"maintain"  to  include  the  collection  of 
information,  complying  with  this 
provision  could  prevent  the  collection 
of  any  data  not  shown  to  be  accurate, 
relevant,  timely,  and  complete  at  the 
moment  it  is  collected.  In  collecting 
information  for  criminal  law 
enforcement  purposes,  it  is  not  possible 
to  determine  in  advance  what 
information  is  accurate,  relevant,  timely, 
and  complete.  Facts  are  first  gathered 
and  placed  into  a  logical  order  to  prove 
or  disprove  objectively  the  criminal 
behavior  of  an  individual.  Material 
which  seems  unrelated,  irrelevant,  or 
incomplete  when  collected  can  take  on 
added  meaning  or  significance  as  the 
investigation  progresses.  The 
restrictions  of  this  provision  could 
interfiare  with  the  preparation  of  a 
complete  investigative  ivport.  thereby 
impeding  effective  law  enforcement 

(10)  51J.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
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serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  a  matter  of  public  record. 
Complying  with  this  provision  could 
prematiuely  reveal  an  ongoing  criminal 
investigation  to  the  subject  of  the 
investigation. 

(11)5  U.S.C.  a(f)(l)  reqiiires  an  agency 
to  promulgate  rules  which  shall 
establish  procedures  where  by  an 
individual  can  be  notified  in  response  to 
his/her  request  if  of  any  system  of 
records  named  by  the  individual 
contain  a  record  pertaining  to  him/her. 
The  application  of  this  provision  could 
impede  or  compromise  an  investigation 
or  prosecution  if  the  subject  of  an 
investigation  were  able  to  use  such  rules 
to  learn  of  the  existence  of  an 
investigation  before  it  could  be 
completed.  In  addition,  mere  notice  of 
the  foct  of  an  investigation  could  inform 
the  subject  and  others  that  their 
activities  are  mider  or  may  become  the 
subject  of  an  investigation  and  could 
en^le  the  subjects  to  avoid  detection  or 
apprehension,  to  influence  witnesses 
improperly,  to  destroy  evidence,  or  to 
bbricate  testimony.  Since  these  systems 
would  be  exempt  from  subsection  (d)  of 
the  Act.  concerning  access  to  records, 
the  requirements  of  subsection  (FK2) 
through  (5)  of  the  Act,  concerning 
agency  rules  for  obtaining  access  to  such 
records,  are  inapplicable  to  the  extent 
that  these  systems  of  records  will  be 
exempted  from  subsection  (d)  of  the 
Act  Although  these  systems  would  be 
exempt  from  the  requirements  of 
subsection  (f)  of  the  Act,  OIG  has 
promulgated  rules  which  establish 
Agency  procediues  because  under 
certain  circumstances,  it  could  be 
appropriate  for  an  individual  to  have 
access  to  all  or  n  portion  of  his/her 
records  in  these  systems  of  records. 

(12)  5  U.S.C  552a(g)  provides  for  civU 
remedies  if  an  agency  Calls  to  comply 
Mdth  the  requirements  concerning 
access  to  records  under  subsections 
(d)(1)  and  (3)  of  the  Act;  maintenance  of 
records  under  subsection  (e)(5)  of  the 
Act;  and  any  other  provision  of  the  Act, 
or  any  rule  promulgated  thereunder,  in 
such  a  way  as  to  have  an  adverse  eCfect 
on  an  individual.  Since  these  systems  of 
records  would  be  exempt  from 
subsections  (c)(3)  and  (4).  d,  e(l),  (2),  (3) 
and  4(G)  and  (H).  (e)(1)  tiirough  (5)  and 
(8)  and  (f)  of  the  Act,  the  provisions  of 
subsection  (g)  of  the  Act  would  be 
inapplicable  to  the  extent  that  these 
sjrstems  of  records  will  be  exempted 
from  those  subsections  of  the  Act. 

Under  5  U.S.C.  552a(jK2),  the  head  of 
any  agency  may  by  rule  exempt  any 
system  of  records  within  the  agency 


from  certain  provisions  of  the  Privacy 
Act  of  1974,  if  the  system  of  records  is 
maintained  by  an  agency  or  component 
thereof  which  performs  as  its  principal 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws  and  which 
consists  of: 

(a)  Information  compiled  for  the 
purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  the  nature  and 
disposition  of  criminal  charges, 
sentencing,  confinement,  release,  and 
parole  and  probation  status; 

(b)  Information  compiled  for  the 
purpose  of  a  criminal  investigation 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or 

(c)  Reports  identifiable  to  an 
individual  compiled  at  any  stage  of  the 
process  of  enforcement  of  the  criminal 
laws  from  arrest  or  indictment  through 
release  from  supervision. 

Under  5  U.S.C.  552a(k)  the  head  of  an 
agency  may  exempt  any  system  of 
records  if  the  system  of  records  is 
investigatory  material  within  the  scope 
of  subsection  (jM2).  Section  552(a)(k)(2) 
provides  for  the  exemption  of 
investigative  material  compiled  for  law 
enforcement  purposes,  provided 
however  that  if  any  individual  is  denied 
any  right,  privilege,  or  benefit  that  he 
would  otherwise  be  entiUed  to  by 
Federal  law,  or  for  which  he  could 
otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  such  material,  such 
material  shall  be  provided  to  such 
individual,  except  to  the  extent  that  the 
disclosure  of  such  material  would  reveal 
the  identify  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identify  of  the 
source  would  be  held  in  confidence. 
Exemption  under  552a(kM2)  is  necessary 
to  the  extent  the  records  constitute 
investigatory  material  compiled  for  law 
enforcement  purposes,  to  protect  the 
investigatory  process,  and  protect  the 
identify  of  a  confidential  source. 
552(a)(k)(5)  allows  for  the  exemption  of 
investigatory  material  compiled  solefy 
for  the  purpose  of  determining 
suitabilify.  eligibilify.  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Exemption  imder 
552(a)(k)(5)  is  necessary  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identify  of  a 
confidential  source  and  to  mninfain 
access  to  sources  necessary  in  mAlrfng 
determinations  of  suitabilify  for 
employment. 

USDA/OIG-2.  USDA/OIG-3.  USDA/ 
OIG— 4,  and  the  Investigations 
Subsystem  and  Investigative  Employee 
Time  Records  portions  of  USOA/OIC-5. 


contain  information  of  the  type 
described  above  and  are  maintained  by 
the  Office  of  Inspector  General,  a 
component  of  USDA  which  performs  as 
one  of  its  principal  functions  activities 
pertaining  to  the  enforcement  of 
criminal  laws.  Authorify  for  the 
criminal  law  enforcement  activities  of 
the  Office  of  Inspector  General  is  the 
Inspector  General  Act  of  1978,  5  U.S.C 
app.  3.  That  legislation  authorizes  the 
Office  of  Inspector  General  to  conduct 
investigations  relating  to  programs  and 
operations  of  the  Department  of 
Agriculture. 

The  list  of  exempt  systems  contained 
in  the  Federal  Roaster  dociunent  at  54 
FR  39517,  September  27, 1989,  and 
proposed  at  59  FR  51389,  October  11. 
1994.  is  amended  by  this  dociunent 

List  of  Subject  in  7  CFR  Part  1 

Privacy. 

For  the  reasons  se^  out  in  the 
preamble,  7  CFR.  subtitie  A,  part  1, 
subpart  G  is  amended  as  follows: 

PART  1— AOMINtSTRATIVE 
REGULATIONS 

Subpart  O— Privacy  Act  Reguladons 

1.  The  authorify  citetion  for  subpart  G 
continues  to  read  as  follows: 

Anthottty:  5  U.S.C  552a. 

2.  Sections  1.122  is  amended  by 
revising  the  list  of  exempt  systems  of 
records  for  the  Office  of  Inspector 
General  and  1.123  by  adding  the  list  of 
exempt  systems  of  records  for  the  Office 
of  Inspector  General  to  reed  as  follows: 

S  1.122   Oenarel  eammHtone. 

•        •        •        •        • 

OfBca  of  Inspector  Cenenl 

Informant  and  Undercover  Agent  Rscords, 
USDA/CMG-2. 

Investigative  Files  and  Automated 
Investigative  Indices  System,  USDA/OIC-3. 

OIG  Hotline  Complaint  Records,  USDA/ 
OIG-4. 

Consolidated  Assignment*,  Personnel 
Tracking,  and  Administrative  Information 
Network  (CAPTAIN).  USDA/OIG-5. 

11.123    SpacWcaxawptlona. 


OfiBce  of  Inspector  General 

Infbnnant  and  Undercover  Agent  Records, 
USDA/OIG-2. 

Investigative  Files  and  Automated 
Investigative  Indices  System.  USDA/OIG-3. 

OIG  Hotline  Complaint  Records,  USDA/ 
OIG-». 

Consolidated  Assignments,  Personnel 
Tracldng,  and  Administrative  Information 
Network  (CAPTAIN),  USDA/01G-&. 
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Done  at  Washington.  DC.  this  3rd  day  of 
November  1997. 
Dan  GlickiBaii, 
Secretary  of  Agricuhure. 
IFR  Doc.  97-29606  Filed  11-14-97;  8:45  am] 

BILLMQ  OOOC  3410-O-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
{DockM  No.  96-061-21 
RIN0679-AA86 

Interstate  Movement  of  Imported 
Plants  and  Plant  Parts 

MIEHCr:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Final  rule. 

summary:  We  are  esUblishing  a  new 
generic  domestic  quarantine  notice. 
This  domestic  quarantine  notice 
provides  that,  subsequent  to  their 
importation,  foreign  plants  and  plant 
parts  prohibited  under  our  foreign 
quarantine  notices  from  being  imported 
into  certain  States  or  areas  are  also 
prohibited  from  being  moved  interstate 
into  those  States  or  areas.  This  action 
will  clarify  and  strengthen  our  ability  to 
enforce  restrictions  on  the  movement  in 
commerce  of  imported  plants  and  plant 
parts  that  present  a  risk  of  introducing 
foreign  plant  pests  and  diseases.  In 
conjunction  with  this  action,  we  are  also 
removing  a  domestic  qxiarantine  notice 
that  prohibits  certain  interstate 
movements  of  ynshu  oranges, 
subsequent  to  their  importation  into  the 
United  States,  because  the  new 
domestic  quarantine  notice  makes  a 
specific  one  for  Unshu  oranges 
unnecessary. 

EFFECTIVE  DATE:  December  17, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Stephen  Poe.  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236,  (301)  734- 
8899. 

SUPPt^MENTARY  MFORMATKM: 

Background 

The  regulations  at  title  7,  part  301.  of 
the  Code  of  Federal  Regulations  (CFR) 
contain  domestic  quarantine  notices 
designed  to  prevent  the  spread  of 
certain  plant  pests  and  diseases  through 
the  interstate  movement  of  regulated 
articles.  The  regulations  at  7  CFR  319 
contain  foreign  quarantine  notices 
designed  to  prevent  the  introduction  of 
forei^  plant  pests  and  diseases  through 


the  importation  of  regulated  articles  into 
the  United  States. 

Some  of  the  foreign  quarantine 
notices  in  part  319  include  destination 
restrictions  for  specified  imported 
plants  and  plant  parts.  That  is,  these 
notices  allow  specified  foreign  plants  or 
plant  parts  to  be  imported  into  some 
parts  of  the  United  States  but  not  into 
other  specified  States  or  areas  because 
movement  into  those  States  or  areas 
could  present  a  plant  pest  or  disease 
risk.  However,  only  one  domestic 
quarantine  notice  (7  CFR  30V83. 
"Subpart-Unshu  Oranges")  prohibits  the 
subsequent  movement  of  an  imported 
plant  or' plant  part  into  or  through 
certain  portions  of  the  United  States 
based  on  importation  restrictions 
specified  in  a  foreign  quarantine  notice 
(7  CFR  319.28,  "Subpart-Citrus  Fruit"). 

On  October  2, 1996,  we  published  in 
the  Federal  Register  (61  FR  51376- 
51377,  Docket  No.  96-061-1)  a  proposal 
to  amend  the  regulations  in  titie  7  by 
establishing  a  new  generic  domestic 
quarantine  notice  in  part  301.  We  stated 
that  the  proposed  quarantine  notice 
would  prohibit  the  subsequent  interstate 
movement  of  imported  plants  and  plant 
parts  into  or  through  areas  identified  in 
a  foreign  quarantine  notice  as  being  a 
prohibited  destination  for  the  imported 
plants  and  plant  ptirts. 

In  conjunction  with  the  action  just 
described,  we  also  proposed  to  remove 
the  domestic  quarantine  notice, 
"Subpart-Unshu  Oranges,"  contained  in 
§  301.83.  As  mention^  previously,  that 
subpart  serves  to  reinforce  the 
destination  restrictions  for  imported 
Unshu  oranges  specified  in  the  foreign 
quarantine  notice  "Subpart-Citms 
Frtiit"  The  establishment  of  the  generic 
domestic  quarantine  notice  described 
above  would  make  the  prohibitions  in 
"Subpart-Unshu  Oranges"  redundant 
'  and,  therefore,  no  longer  necessary. 

We  solicited  comments  concerning 
otu-  proposal  for  45  days  ending 
November  18,  1996.  We  received  four 
conunents  by  that  date.  They  were  from 
an  industry  group,  a  scientific 
organization,  and  two  State 
governments. 

While  we  will  discuss  specific 
conunents  below,  we  believe  several  of 
the  concerns  expressed  in  the  comments 
stemmed  &om  confusion  about  the 
language  we  used  in  the  proposed 
domestic  quarantine  notice.  We  regret 
any  misunderstanding  that  resulted 
from  the  proposal  as  written  and  will 
attempt  to  explain  more  clearly  in  this 
document  our  goal  in  promulgating  this 
regulation.  We  also  are  revising  the 
proposed  regulatory  language  to  clarify 
iL 


To  begin,  we  would  like  to  emphasize 
that  this  generic  domestic  quarantine 
notice  adds  no  new  quarantine 
restrictions;  it  simply  reiterates  in  the 
domestic  quarantine  notices  (title  7,  part 
301)  restrictions  that  are  already  stated 
in  the  foreign  quarantine  notices  (titie  7, 
part  319).  "Hierefore.  this  notice  will 
have  no  effect  on  the  legal  importation 
or  interstate  transport  of  foreign  plants 
or  plant  parts.  What  this  domestic 
quarantine  notice  will  do  is  clarify  that 
shipping  an  imported  plant  or  plant  part 
interstate  to  an  area  of  the  United  States 
that  is  a  prohibited  destination  for  that 
plant  or  plant  part  under  a  foreign 
quarantine  notice  is  a  violation  of 
Federal  regiilations.  Because  this  notice 
clearly  states  that  such  interstate 
movement  of  certain  imported  plants 
and  plant  parts  is  prohibited,  we  believe 
that  this  notice  strengthens  our  ability  to 
take  regulatory  action  against  persons 
who  engage  in  such  prohibited 
interstate  transport. 

This  new  quarantine  notice  logically 
places  any  regulations  setting  forth 
restrictions  on  the  interstate  movement 
of  imported  plants  and  plant  parts  in  the 
domestic  quarantine  notices  in  part  301 
of  the  regulations  instead  of  in  the 
foreign  quarantine  notices  in  part  319. 
Any  member  of  the  public  who  might 
check  the  CFR  to  determine  whether  the 
domestic  movement  of  an  imported 
plant  or  plant  part  is  prohibited  or 
restricted  could  not  reasonably  be 
expected  to  look  for  that  information  in 
the  foreign  quarantine  notices.  Placing 
this  quarantine  notice  and  prohibition 
on  interstate  movement  in  a  more 
logical  position  in  the  CFR  will  increase 
public  awareness  of  and  accessibility  to 
these  restrictions  in  the  regulations. 

Specific  Concerns 

One  commenter  expressed  concern 
that  the  lang;uage  in  the  proposed 
domestic  quarantine  notice  was  "vague 
and  confusing  and  could  easily  result  in 
misinterpretation  as  to  its  intent, 
especially  where  it  states  that  the 
limited  distribution  areas  are  essentially 
quarantined  areas." 

As  our  proposal  was  worded,  areas  of 
the  United  States  into  which  a  plant  or 
plant  part  may  be  imported  under  part 
319  would  be  quarantined  with  respect 
to  that  plant  or  plant  part;  all  other  areas 
of  the  United  States  would  not  be 
quarantined  with  respect  to  that  plant  or 
plant  part,  and  movement  of  the  plant 
or  plant  part  would  be  prohibited  into 
nonquarantined  areas.  f| 

We  recognize  that  designating  as 
"quarantined  areas"  the  States  and  areas 
into  which  the  foreign  plants  or  plant 
parts  may  move  could  be  confusing  to 
some  people.  Under  many  plant  pest 
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quarantines,  certain  articles  may  not  be 
moved  from  a  quarantined  area  because 
there  is  an  infestation  in  that  area.  The 
States  and  areas  quarantined  for  a 
particular  plant  or  plant  part  under  the 
generic  domestic  quarantine  notice  will 
be  "quarantined"  because  of  the  way  in 
which  our  authorizing  statute  is  written. 
According  to  7  U.S.C.  161,  the  Secretary 
of  Agriculture  is  authorized  and 
directed  to  quarantine  any  portion  of  the 
United  States  he  deems  necessary  to 
prevent  the  spread  of  a  dangerous  plant 
disease  or  insect  infestation  that  is  new 
to  or  not  widely  prevalent  within  the 
United  States.  Further.  7  U.S.C  161 
prohibits  the  interstate  movement  of  any 
plants,  plant  parts,  or  other  articles 
capable  of  carrying  the  disease  or  insect 
pest  from  any  quarantined  portion  of  the 
United  States  into  or  through  any  other 
part  of  the  United  States,  except  as 
prescribed  by  the  Secretary  of 
Agriculture. 

We  would  like  to  illustrate  how  this 
authority  is  used  in  regard  to  the  foreign 
quarantine  notices  in  part  319.  The 
purpose  of  the  destination  restrictions 
in  the  foreign  quarantine  notices  that 
have  such  restrictions  is  to  prevent  the 
movement  of  an  imported  article  that 
presents  a  risk  of  carrying  a  foreign 
plant  pest  or  disease  into  an  area  of  the 
United  States  where  the  pest  or  disease 
could  become  established.  In  the  case  of 
imported  Unshu  oranges,  for  example, 
all  areas  of  the  Uiuted  States  except  for 
American  Samoa,  Arizona,  California, 
Florida,  Louisiana,  the  Northern 
Mariana  Islands.  Puerto  Rico,  Teocas, 
and  the  Virgin  Islands  of  the  United 
States  are  quarantined.  The  listed  States 
and  territories  are  the  primary  citrus- 
producing  areas  of  the  United  States. 
Because  we  want  to  prevent  the 
possibility  that  imported  Unshu.  oranges 
could  introduce  citnis  canker  (a  disease 
of  citrus)  into  the  United  States,  we 
prohibit  these  oranges  fitmi  being 
moved  into  U.S.  citrus-production  areas, 
where  the  disease  could  become 
established.  Therefore,  according  to  7 
CFR  301.83  and  319.28.  imported 
Unshu  oranges  grown  in  japan  or  on 
Chefu  Island.  Republic  of  Korea,  may  be 
moved  only  into  quarantined  areas  of 
the  United  States  (all  areas  of  the  United 
States  except  for  American  Samoa, 
Arizona.  California.  Florida,  Louisiana, 
the  Northern  Mariana  Islands,  Puerto 
Rico,  Texas,  and  the  Virgin  Islands  of 
the  United  States). 

Because  of  the  way  in  which  our 
statutory  authority  is  written,  the 
generic  domestic  quarantine  notice  will 
work  in  the  same  way  as  the  Unshu 
orange  quarantine:  The  areas  into  which 
a  foreign  plant  or  plant  part  maybe 
moved  are  quarantined  with  respect  to 


that  plant  or  plant  part,  and  any 
subsequent  movement  of  the  imported 
plant  or  plant  part  into  nonquarantined 
areas  is  prohibited.  However,  as  a  result 
of  the  confusion  generated  by  the 
language  in  the  propooal,  we  are  adding 
some  introductory  text  to  the  quarantine 
notice  in  an  attempt  to  make  the  rule 
more  clear. 

Some  of  the  commenters  expressed 
concern  regarding  the  development  of 
the  destination  restrictions  on  imported 
plants  and  plant  parts  contained  in  the 
foreign  quarantine  notices.  One 
commenter  questioned  how  the 
"protected"  States  and  areas  would  be 
selected.  Another  commenter  wanted  us 
to  make  provision  for  several  actions: 
Allowing  exemptions  to  the  restrictions 
for  research  purposes,  consulting  the 
scientific  community  during  the 
selection  process,  conducting  risk 
assessments  of  the  imported  plants  and 
plant  parts  and  associated  plant  pests, 
conducting  periodic  reviews  of  such 
plants  and  pests,  and  conducting 
reviews  of  taxonomic  classifications. 

We  want  to  make  clear  that  the 
process  we  follow  to  add  a  foreign  plant 
or  plant  part  to  part  319  to  allow  the 
plant's  or  plant  part's  importation  with 
or  without  destination  restrictions  will 
not  change  as  a  result  of  this  rule. 
Moreover,  we  will  not  add  to  part  301 
lists  of  plants  or  plant  parts  with 
domestic  movement  restrictions  as  a 
result  of  this  rule.  As  stated  previously, 
this  proposed  quarantine  notice  adds  no 
new  regulatory  requirements;  it  simply 
restates  in  part  301  restrictions  on 
interstate  movement  of  plants  and  plant 
parts  that  have  always  been  prohibited 
through  the  destination  restrictions  in 
part  319. 

Before  we  add  a  foreign  plant  or  plant 
part  to  part  319  to  allow  the  plant's  or 
plant  part's  importation,  we  publish  in 
the  Federal  Regiatar  for  public  comment 
a  proposal  explaining  our  reasons  for 
believing  the  plant  or  plant  part  could 
be  imported  under  certain  conditions 
without  presenting  a  threat  to  the  health 
of  U.S.  agricultiue.  All  comments 
submitted  are  then  carefully  considered 
before  we  issue  a  final  rule.  If,  after 
evaluating  the  comments  received  and 
all  available  scientific  data,  we  believe 
the  foreign  plant  or  plant  part  presents 
a  plant  pest  or  disease  risk  to  certain 
areas  of  the  United  States  only,  we  may 
choose  to  add  the  plant  or  pluit  part  to 
part  319  with  destination  restrictions 
and  other  risk-mitigation  measures. 
(Destination  restrictions  are  always  only 
one  part  of  a  systems  approach  to  pest 
and  disease  exclusion.)  As  part  of  this 
rulemaking  process,  we  conduct 
periodic  reviews  and  risk  assessments  of 
foreign  plants  and  plant  pests,  track 


changes  in  taxonomy,  and  issue  permits 
for  movement  of  plants  and  plant  parts 
for  research  piuposes. 

A  couple  of  commenters  raised 
concerns  about  enforcement  of  the 
proposed  generic  quarantine  notice.  The 
commenters  were  concerned  that  no 
additional  enforcement  mechanisms 
were  provided  in  the  notice  and  that 
enforcement  would  become  the 
responsibility  of  tbe  States. 

It  is  true  that  no  new  enforcement 
mechanisms  are  included  in  the  notice. 
They  were  not  necessary,  and  no  new 
enforcement  responsibilities  wiU 
devolve  upon  the  States  as  a  result  of 
this  action.  Our  goal  in  promulgating 
this  action  was  rimply  to  clarify  our 
authority  to  take  enforcement  action, 
should  the  need  arise,  against  persons 
who  have  moved  imported  plaints  or 
plant  parts  interstate  in  violation  of 
destination  restrictions  in  a  foreign 
qiiarantine  notice. 

One  commenter  opposed  the  general 
concept  of  using  limited  distribution  of 
an  article  as  a  means  of  mitigating  pest 
or  disease  risk  because  enforcing 
restrictions  on  the  distribution  of 
commodities  is  difficiilt  We  realize  that 
some  prohibited  shipments,  most  often 
small  shipments  made  by  private 
citizens,  may  take  place  as  the  result  of 
either  ignorance  of  the  regulations  or 
purposeful  deceit  However,  limited 
distribution  of  a  foreign  plant  or  plant 
part  is  never  the  sole  measure  used  to 
mitigate  the  pest  or  disease  risks 
associated  with  importing  the  plant  or 
plant  part;  destination  restrictions  are 
one  of  usually  a  series  of  risk-mitigation 
measures,  or  multiple  safeguards,  used 
to  reduce  a  commodity's  pest  or  disease 
risk  to  a  negligible  level.  Moreover,  we 
believe  that  the  vast  majority  of 
commercial  shippers  try  to  abide  by 
Federal  requirements  and  that 
unscrupulous  distributors  are  the 
exception  rather  than  the  norm. 

One  commenter  requested  that  the 
proposed  quarantine  notice  include  a 
requirement  that  the  shipping 
containers  for  plants  and  plant  parts 
covered  by  the  quarantine  be  labeled  to 
indicate  that  reshipment  to  the 
restricted  areas  is  prohibited  While  the 
proposal  includes  no  additional  labeling 
requirements,  the  majority  of  foreign 
quarantine  notices  that  have  destination 
restrictions  require  that  the  containers 
carrying  the  product  be  labeled  "not  for 
distribution  in"  the  restricted  areas. 

One  commenter  expressed  concern 
that  the  proposed  generic  quarantine 
notice  Could  infringe  on  a  State's 
authority  to  restrict  the  entry  from  other 
States  of  plants  and  plant  parts  that 
present  a  plant  pest  risk  to  that  State. 
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This  quarantine  notice  will  have  no 
effect  on  a  State's  authority  to  regulate 
the  interstate  movement  of  domestic 
plants  or  plant  parts.  The  Plant 
Quarantine  Act  (7  U.S.C.  151  et  seq.) 
allows  a  State  to  regulate  the  interstate 
movement  of  plants  and  plant  parts 
coming  into  that  State  from  a  State 
where  a  plant  pest  or  disease  exists  until 
the  Secretary  of  Agricultiue  promulgates 
a  quarantine  or  regulation  regarding  the 
plant  pest  or  disease.  Once  the  Secretary 
acts  by  promulgating  a  quarantine  or 
regulation  regarding  a  plant  pest  or 
disease,  the  States  are  precluded,  or 
preempted,  from  regulating  for  that 
particular  plant  pest  or  disease,  except 
that  they  may  have  regulations  that 
parallel  the  Federal  quarantine  or 
regulations.  However,  the  new  domestic 
quarantine  notice  does  not  establish  any 
new  quarantine  or  regulations  affecting 
the  interstate  movement  of  domestic 
plants  or  plant  parts. 

With  respect  to  imported  plants  and 
plant  parts,  our  new  domestic 
quarantine  notice  prohibits  the 
subsequent  interstate  movement  of 
imported  plants  or  plant  parts  into 
States  or  areas  named  in  part  319  as 
States  or  areas  into  which  the  plants  or 
plant  parts  may  not  be  imported.  If  part 
319  allows  a  foreign  plant  or  plant  part 
to  be  imported  into  a  State,  that  State 
does  not  have  authority  to  refuse  the 
plant  or  plant  part  entry,  either  directly 
from  the  port  of  arrival,  or  from  another 
State.  The  Federal  Government  retains 
jurisdiction  over  all  plants  and  plant 
parts  while  they  are  in  foreign 
commerce.  If  the  Secretary  of 
Agriculture  does  not  prohibit  or  restrict 
the  importation  of  a  plant  or  plant  part, 
any  such  prohibition  or  restriction  is 
deemed  to  be  unnecessary.  When 
foreign  commerce  ceases  is  a  question  of 
fact  that  must  be  addressed  in  each 
individual  case.  However,  the 
Department  of  Agriculture  has  taken  the 
position  that  fresh  fruits  and  vegetables 
imported  into  the  United  States  for 
immediate  distribution  and  sale  remain 
in  faroign  commerce  until  they  are  sold 
to  the  ultimate  consumer.  Other 
questions  regarding  when  foreign 
commerce  ceases  must  be  addressed  on 
a  case-by-case  basis  and  will  be  resolved 
based  on  the  facts  in  each  particular 
case. 

For  these  reasons,  a  State  may  not 
legally  prohibit  the  interstate  movement 
of  a  foreign  plant  or  plant  part  into  the 
State  if  the  plant  or  plant  part  is  allowed 
importation  into  the  State  under  part 
319,  whether  or  not  the  plant  or  plant 
part  is  considered  to  be  in  foreign 
commerce  or  in  interstate  conunerce.  If 
an  imported  plant  or  plant  part  is 
deemed  to  be  in  interstate  conunerce 


(which  could  happen  with  plants  and 
plant  parts  other  than  fresh  fruits  and 
vegetables),  a  State  may  not  enforce 
regulations  that  are  diffiorent  from  the 
Department's  regulations.  Any  State  that 
believes  it  should  or  should  not  be 
included  as  a  restricted  destination  in 
part  319  should  present  its  case  to  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS). 

One  conunenter  expressed  concern 
that  a  State  wishing  to  be  included  as  a 
restricted  destination  in  part  319  might 
be  required  first  to  conduct  surveys  to 
establish  that  the  State  is  bee  of  the  pest 
of  concern  and  then  establish  an  official 
control  program  to  prevent  interstate 
movement  of  the  pest  into  the  State.  The 
conunenter  was  further  concerned  that 
this  process  could  require  funding  and 
other  resources  that  the  State  mi^t  not 
have. 

We  have  no  plans  to  require  that, 
before  a  State  may  be  considered  for 
inclusion  as  a  restricted  destination  in 
part  319,  the  State  would  need  to 
conduct  surveys  to  prove  that  it  is  fr'ee 
of  a  particular  foreign  pest  or  establish 
an  official  control  program  to  prevent 
interstate  movement  of  that  pest  into  its 
jurisdiction.  Any  decision  to  include  a 
State  as  a  restricted  destination  in  part 
319  is  based  upon  a  risk  assessment, 
conducted  by  the  Department,  that 
indicates  that  destination  restrictions 
appear  warranted  to  reduce  the  pest  risk 
to  susceptible  crops  within  that  State. 
The  establishment  of  an  official  control 
program  by  a  State  would  not  be  a 
prerequisite  to  a  State's  being  listed  as 
a  restricted  destination  in  part  319. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
document 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

We  do  not  anticipate  that  this  action 
will  have  a  significant  economic  impact 
on  any  small  entities.  Imported  plants 
and  plant  parts,  including  fruits  and 
vegetables,  that  are  prohibited  frtim 
being  imported  into  specified  States  or 
areas  under  our  foreign  quarantine 
notices  are,  under  those  same  notices, 
prohibited  from  being  distributed  in 
those  States  or  areas.  This  action 
clarifies  and  strengthens  the  agency's 
ability  to  enforce  these  restrictions. 


Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Papenrork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et.  seq.). 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regulatory  goals. 

List  of  Sulqects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISObb,  ISOdd, 
150ee,  150£f,  181, 162,  and  164-167;  7  CFR 
2.22,  2.80.  and  371.2(c). 

2.  A  new  subpart,  Subpart-Imported 
Plants  and  Plant  Parts,  is  added  to  part 
301  to  read  as  foUows: 

Subpart— Imported  Ptanta  and  Plant  Parts 

d0C* 

301.10  DefinitionB. 

301.11  Notice  of  quarantine;  prohibition  on 
the  interstate  movement  of  certain 
imported  plants  and  plant  parts. 
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Subpart— Imported  Plants  and  Plant 
Parts 

1301.10   OeOhmona. 

Move  (moved,  movement).  Shipped, 
offered  to  a  common  carrier  for 
shipment,  received  for  transportation  or 
transported  by  a  common  carrier,  or 
carried,  transported,  moved,  or  allowed 
to  be  moved. 

State.  Any  State,  territory,  district,  or 
possession  of  the  United  States. 


ACTION:  Interim  rule  and  request  for 
conunents. 


f301.11 
onttM 


of  quarantina; 
fnovaaiant  ot 


(a)  In  accordance  with  part  319  of  this 
chapter,  some  plants  and  plant  parts 
may  only  be  imported  into  the  United 
States  subject  to  certain  destination 
restrictions.  That  is.  under  part  319, 
some  plants  and  plant  parts  may  be 
imported  into  some  States  or  areas  of 
the  United  States  but  are  prohibited 
fiT>m  being  imported  into,  entered  into, 
or  distributed  within  other  States  or 
areas,  as  an  additional  safeguard  against 
the  introduction  and  establishment  of 
foreign  plant  pests  and  diseases. 

(b)  Under  this  quarantine  notice, 
whenever  any  imported  plant  or  plant 
part  is  subject  to  destination  restrictions 
underpart  319: 

(1)  Ine  StateCs)  or  area(s)  into  which 
the  plant  or  plant  part  is  allowed  to  be 
imported  is  quarantined  with  respect  to 
that  plant  or  plant  part;  and 

(2)  No  person  shall  move  any  plant  or 
plant  part  fitim  any  such  quarantined 
State  or  area  into  or  through  any  State 
6r  area  not  quarantined  with  respect  to 
that  plant  or  plant  part 

Subpart— Unahu  Orangea    [Ramovad 
andRaaarvad] 

3.  Subpart-Unshu  Oranges,  consisting 
of  §  301.83,  is  removed  and  reserved. 

Dooe  in  WashingtoD,  DC.  this  10th  day  of 
November  1997. 

Teny  L.  Mwilajr, 

Administrator,  Animal  and  Plant  Health 
Inapection  Serrice. 

[FR  Doc.  97-30107  Filed  11-14-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haatth  Inapactkm 
Sarvica 

7CFRPart301 
[Doetol  Ma  97-113-1] 

Mexican  Fruit  Fly  Ragulatlona; 
Addition  of  Ragulatad  Area 

AOaiCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


SUMMARY:  We  are  amending  the  Mexican 
fruit  fly  regulations  by  addLig  California 
to  the  list  of  quarantined  States  and  by 
designating  a  portion  of  Los  Angeles 
Coimty,  CA,  as  a  regulated  area.  This 
action  is  necessary  on  an  emergency 
basis  to  prevent  the  spread  of  the 
Mexican  fruit  fly  to  noninfested  areas  of 
the  United  States.  This  action  restricts 
the  interatate  movement  of  regulated 
articles  from  the  regulated  area  in 
California. 

DATES:  Interim  rule  efiiactive  November 
10. 1997.  Consideration  will  be  given 
only  to  conunents  received  on  or  before 
January  16. 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-113-1,  Regulatory 
Analysis  and  Development,  PPD. 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-113-1.  Comments 
received  may  be  iiupected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  fecilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  WIFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  OfBoer. 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-nuul: 
m8tefanOaphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mexican  fruit  fly,  Anastrepha 
ludens  (Loew),  is  a  destructive  pest  of 
citrus  and  many  other  types  of  fruit.  The 
short  life  cycle  of  the  Mexican  fruit  fly 
allows  rapid  development  of  serious 
outbreaks  that  can  cause  severe 
economic  losses  in  commercial  citrus- 
producing  areas. 

The  Mexican  frtiit  fly  regulations 
(contained  in  7  CFR  301.64  through 
301.64-10  and  refwred  to  below  as  the 
regulations)  were  established  to  prevent 
the  spread  of  the  Mexican  fruit  fly  to 
noninfested  areas  of  the  United  States. 
The  regulations  impose  restrictions  on 
the  interatate  movement  of  regulated 
articles  from  the  regulated  areas.  Prior  to 
the  effiective  date  of  this  rule.  Texas  was 
the  only  State  quarantined  for  the 
Mexican  fruit  fly. 

Section  301.64-3  provides  that  the 
Deputy  Administrator  of  the  Animal 


and  Plant  Health  Inspection  Service 
(APHIS)  for  Plant  Protection  and 
Quarantine  (PPQ)  shall  list  as  a 
regulated  area  each  quarantined  State, 
or  each  portion  of  a  quarantined  State, 
in  which  the  Mexican  fruit  fly  has  been 
found  by  an  inspector,  in  which  this 
Depufy  Administrator  has  reason  to 
believe  the  Mexican  fruit  fly  is  present, 
or  that  the  Deputy  Administrator 
considers  necessary  to  regulate  because 
of  its  proximity  to  the  Mexican  fruit  fly 
or  its  inseparability  for  quarantine 
enforcement  purposes  bom  localities  in 
which  the  Mexican  fruit  fly  occurs.  Less 
than  an  entire  quarantined  State  is 
designated  as  a  regulated  area  only  if  the 
Depu^r  Administrator  determines  that: 

(1)  The  State  has  adopted  and  is 
enforcing  a  quarantine  or  regulation  that 
imposes  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those  that 
are  imposed  with  respect  to  the 
interatate  movement  of  the  articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  regulated  area  will 
otherwise  be  adequate  to  prevent  the 
artificial  interatate  spread  of  the 
Mexican  fruit  fly. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectora  of  PPQ  reveal  that 
portions  of  Los  Angeles  County,  CA,  are 
infested  with  the  Mexican  fruit  fly. 
Specifically,  on  October  10,  1997, 
inspectora  found  one  female  Mexican 
fruit  fly  in  a  trap  in  a  residential  area  of 
Los  Aiigeles  County;  on  October  20, 
1997,  inspectora  found  one  male 
Mexican  fruit  fly  in  the  same  area;  and, 
on  October  22, 1997,  inspectora  detected 
larvae  in  the  same  area  as  the  adult 
finds,  indicating  that  an  infestation 
exists.  The  Mexican  fruit  fly  is  not 
known  to  occur  anywhere  else  in  the 
continental  United  States  except  parts  of 
Texas. 

Accordingly,  to  prevent  the  spread  of 
the  Mexican  fruit  fly  to  other  States,  we 
are  amending  the  regulations  in 
S  301.64(a)  by  designating  California  as 
a  quarantined  State  and  in  §  301.64-3(c) 
by  designating  as  a  regulated  area  a 
portion  of  Los  Angeles  County,  CA.  The 
regulated  area  is  described  in  the  rule 
portion  of  this  document. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other  portions  of 
the  quarantined  State  of  California  as  a 
regulated  area.  OfBcials  of  State 
agencies  of  California  have  begim  an 
intensive  Mexican  fruit  fly  eradication 
program  in  the  regulated  area  in 
California.  Also,  California  has  adopted 
and  is  enforcing  regulations  imposing 
restrictions  on  the  intrastate  movement 
of  certain  articles  from  the  regulated 
area  fhat  are  substantially  the  same  as 
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those  imposed  with  respect  to  the 
interstate  movement  of  regulated 
articles. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mexican  fruit 
fly  from  spreading  to  noninfested  areas 
ofthe  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  the  rule  effective  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  this  rule  in  the  Fedovl 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act     ■ 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  restricts  the  interstate 
movement  of  regulated  articles  from  a 
portion  of  Los  Angeles  County,  CA. 
Within  the  regulated  area  there  are 
approximately  804  small  entities  that 
may  be  affected  by  this  rule.  These 
include  1  fanners'  market,  2  community 
gardens,  298  distributors,  1  food  bank, 
440  fruit  sellers,  5  growers,  4  haulers,  27 
nurseries,  11  [>ackers,  7  processors,  1 
swap  meet,  and  7  transient  load  carriers. 
These  804  entities  comprise  less  than  1 
percent  of  the  total  niunber  of  similar 
entities  operating  in  the  State  of 
California.  Additionally,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate 
movement,  so  the  effect,  if  any,  of  this 
regxilation  on  these  entities  appears  to 
be  minimal. 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  no^ 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Eovironinental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Mexican  fruit  fly 
program.  The  assessment  provides  a 
basis  for  the  conclusion  that  the 
methods  employed  to  eradicate  the 
Mexican  fruit  fly  will  not  present  a  risk 
of  introducing  or  disseminating  plant 
pests  and  will  not  have  a  significant 
impact  on  the  quality  of  the  hiunan 
environment  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  enviromnental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  proceduiral  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Ag-icultural  commodities, 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aathority:  7  U.S.C  ISObb,  ISOdd,  ISOaa. 
ISOff,  161, 162,  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

§301.64    {Amended! 

2.  In  §  301.64.  paragraph  (a)  is 
amended  by  removing  the  phrase  "the 
State  of  Texas"  and  adding  "the  States 
of  California  and  Texas"  in  its  place. 

3.  In  §  301.64-3,  paragraph  (c)  is 
amended  by  adding  in  alphabetical 
order  an  entry  for  "California"  to  read 
as  follows: 

f301.64-3    Regulated araaa. 

•        •        •        •        • 

(c)  •  •  •  ' 

California 

Los  Angeles  County.  That  portion  of  Loa 
Angeles  County  in  ttie  Boyle  Heights  area      * 
bounded  by  a  line  drawn  as  follows: 
Beginning  at  the  intersection  of  Interstate 
Highway  101  and  Alvarado  Street;  then 
northeast  along  Alvarado  Street  to  Sunset 
Boulevard;  then  southeast  along  Sunset 
Boulevard  to  Echo  Park  Avenue;  then 
northeast  along  Echo  Park  Avenue  to  Morton 
Avenue;  then  northeast  along  Morton  Avenue 
to  Morton  Place;  then  southeast  along  Morton 
Place  to  Academy  Road:  then  east  along 
Academy  Road  to  State  Highway  110;  then 
northeast  along  Sute  Highway  110  to  Via 
Marisol  Avenue;  then  east  along  Via  Marisol 
Avenue  to  Monterey  Road;  then  south  along 
Monterey  Road  to  Huntington  Drive;  then 
northeast  along  Huntington  Drive  to  Poplar 
Boulevard;  then  east  along  Poplar  Boulevard 
to  Fremont  Avenue;  then  south  along 
Fremont  Avenue  to  Interstate  Highway  10: 
then  east  along  Interstate  Highway  10  to 
Atlantic  Boulevard;  then  south  along  Atlantic 
Boulevard  to  Newmark  Avenue;  then  east 
along  Newmark  Avenue  to  Garfield  Avenue; 
then  south  along  Garfield  Avenue  to  Slauson 
Avenue;  then  west  along  Slauson  Avenue  to 
Eastern  Avenue;  then  south  along  Eastern 
Avenue  to  Gage  Avenue;  then  west  along 
Gage  Avenue  to  Interstate  Highway  710;  then 
south  along  Interstate  Highway  710  to 
Florence  Avenue;  then  west  along  Florence 
Avenue  to  Central  Avenue;  then  north  along 
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Central  Avenue  to  Slauson  Avenue;  then 
west  along  Slauson  Avenue  to  Interstate 
Highway  110;  then  north  along  Interstate 
Highway  110  to  Jeffierson  Boulevard;  then 
northwest  along  Jefferson  Boulevard  to 
Hoover  Street;  then  north  along  Hoover  Street 
to  Alvarado  Street;  then  northeast  along 
Alvarado  Street  to  tlie  point  of  begirming. 

Done  in  Washington,  E)C,  this  10th  day  of 
November  1997. 

Teny  L.  Bwealay, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  97-30106  Filed  11-14-97;  8:45  am] 
BaUMQ  CODE  341«-M-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Rasourcss  ConaorvaUon 
Sarvic* 

7CFRPart650 

Protection  of  Wetlands 

AQOKY:  Natural  Resoiuces 
Conservation  Service.  USDA. 

ACTION:  Final  rule. 

StJMMARV:  Pursuant  to  Government 
Performance  Restilts  Act.  the  Nattual 
Resources  Conservation  Service  (NRCS) 
is  removing  obsolete,  lumecessary,  or 
redimdant  regulations  from  the  Code  of 
Federal  Regulations.  This  action 
removes  the  regulations  found  at  7  CFR 
650.26  concerning  the  NRCS  wetland 
technical  assistance  policy. 

EFFECTIVE  DATE:  November  17, 1997. 

FOR  FtmTHER  MFORMATION  CONTACT: 
Warren  M.  Lee  (202)  720-3534. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  dociunent  does  not  meet  the 
criteria  for  a  significant  regulatory 
action  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  NRCS  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rule  making  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

This  final  rule  will  have  no  significant 
efiisct  on  the  hiunan  enviroiunent  and  is 
categorically  exempt  under  7  CFR 
lb.3(a)(6),  therefore  neither  an 
envirotunental  assessment  nor  an 
environmental  impact  statement  is 
required. 


Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  the  Paperwork  Reduction  Act. 

Background 

Piusuant  to  the  Administration  effort 
to  review  existing  agency  regulations 
and  remove  uimecessary  regulations 
from  the  Code  of  Federal  Regulations, 
the  NRCS  has  determined  that  the 
regtilation  found  at  7  CFR  part  650.26, 
"Protection  of  WeUands,"  is 
unnecessary  because  the  regulation 
addresses  a  matter  of  internal  agency 
policy,  does  not  regulate  any  member  of 
the  public,  conflicts  with  agency 
implementation  of  die  wetland 
conservation  provisions  of  the  Food 
Sectuity  Act  of  1985,  as  amended,  16 
U.S.C.  3801  et  seq.,  and  utilizes  a 
superseded  classification  of  wetiands. 

Executive  Order  11990 

Wetlands  provide  fish  and  wildlife 
habitats,  maintain  ground  water 
supplies  and  water  quality,  protect 
shorelines  from  erosion,  store 
floodwaters  and  trap  sediments,  and 
provide  recreational  and  educational 
opportimities.  Historically,  wetiands 
have  been  converted  at  a  rapid  rate  with 
the  coiuonutant  loss  of  the  functions 
and  values  that  they  provide  to  the 
Nation.  In  some  cases,  activities  of  the 
Federal  government  contributed  to  the 
loss  of  the  Nation's  wetiands.  To 
minimize  adverse  impacts  on  wetiands 
resulting  from  Federally-sponsored 
activities.  President  Carter  in  1977 
issued  an  Executive  Order  to  protect 
wetlands.  Executive  Order  11990 
established  the  policy  that,  to  the  extent 
authorized  by  law,  the  Executive  Branch 
would  avoid  direct  or  indirect  support 
of  new  construction  in  wetlands 
wherever  there  exists  a  practicable 
alternative. 

Pursuant  to  the  Soil  Conservation  and 
Domestic  Allotment  Act  of  1935, 16 
U.S.C.  590a  et  seq..  the  Soil 
Conservation  Service  (SCS)  ofthe 
United  States  Dep>artment  of  Agriculture 
provided  technical  assistance  to 
landowners  for  the  protection  of  natural 
resources  on  private  lands.  Technical 
assistance  included  the  persoimel  and 
support  resoiux^s  needed  to  conduct 
planning  and  conservation  practice 
siuvey.  layout,  design,  installation  and 
certification.  Among  activities 
conducted  prior  to  1977,  SCS  provided 
technical  assistance  related  to  the 
construction  of  drainage  ditches  and 
other  structures  that  resulted  in  the 
conversion  of  wetiands. 

Section  6  of  Executive  Order  1 1990 
requires  agencies  to  issue  or  amend 


their  existing  procedures  to  comply 
with  the  policies  of  the  order,  and 
accordingly.  SCS  revised  its  policy 
regarding  technical  assistance  in  1977. 
These  changes  restricted  the  situations 
in  which  SCS  employees  could  provide 
technical  assistance  to  clients  related  to 
new  construction  in  wetiands.  In  1979. 
SCS  codified  the  wetiand  technical 
assistance  policy  at  7  CFR  650.26.  SCS 
modified  this  regulation  in  1982  to 
enable  SCS  employees  to  provide 
assistance  for  new  construction  in 
wetiands  when  denial  of  such  assistance 
would  lead  to  "drtiimenlal 
consequeiKKS  on  soil  and  water 
resources  or  on  human  welfare  and 
safety."  47  FR  34111  (August  6, 1982). 

Since  1962,  SCS  updated  its  technical 
assistance  poUcy  several  times,  but  such 
updates  did  not  require  amendments  to 
the  regulation  at  7  CFR  650.26.  Pursuant 
to  Departmental  leoiganization  in  1994, 
SCS  was  abolished  and  t^e  Natural 
Resources  Conservation  Service  (NRCS) 
assumed  most  of  the  statutory  and 
regulatory  responsibilities  of  the  SCS, 
including  the  piovision  of  technical 
assistance  on  private  lands. 

The  Conflict  With  the  Wetland 
Conservation  Pnyvisions 

The  wetland  conservation  provisions 
ofthe  Food  Security  Act  of  1985  (the 
1985  Act),  as  amended,  16  U.S.C.  3801 
et  seq.,  encourage  participants  in  United 
States  Department  of  Agriculture 
(USDA)  programs  to  adopt  land 
management  measures  that  protect 
wetland  functions  and  values  by  linking 
eligibility  for  USDA  program  benefits  to 
farming  practices  on  converted 
wetiands.  In  particidar.  the  wetland 
conservation  (WC)  provisions  of  the 
1985  Act  provide  that  after  December 
23, 1965.  a  program  participant  is 
ineligible  for  certain  USDA  program 
benefits  for  the  production  of  an 
agriculttiral  commodity  on  a  converted 
wetland,  or  after  November  28,  1990,  for 
the  conversion  of  a  wetiand  that  makes 
the  production  of  an  agricultural 
commodity  possible.  The  1985  Act, 
however,  affords  relief  to  program 
participants  who  meet  certain 
conditioiu  identified  imder  the  1985 
Act  by  exempting  such  actions  from  the 
ineligibility  provisions. 

The  current  version  of  the  wetiand 
technical  assistance  rule,  7  CFR  650.26. 
allows  NRCS  to  provide  technical 
assistance  to  a  producer  that  could  place 
the  producer  in  violation  of  the  WC 
provisions.  In  particular,  the  rule  allows 
NRCS  persoimel  to  provide  technical 
assistance  for  certain  construction  in 
types  1  and  2  wetiands  under  the 
Circular  39  classification  of  wetiands. 
The  wetland  classification  system  in 
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Circular  39  was  established  by  the  Fish- 
and  Wildlife  Service  (FWS),  United 
States  E)epartraent  of  the  Interior,  and 
used  by  state  and  Federal  agencies. 
Currently,  the  FWS  and  other  agencies 
do  not  use  Circular  39. 

Many  types  1  and  2  wetlands 
correlate  with  the  NRCS  definition  of 
"fanned  wetlands".  A  producer  can  be 
found  ineligible  for  USDA  program 
benefits  if  the  drainage  on  fanned 
wetlands  is  increased  beyond  that 
which  existed  on  or  before  December 
23. 1985.  Thus,  under  the  cvurent 
wetland  technical  assistance  rule,  NRCS 
could  help  design  the  drainage  system 
that  causes  the  producer  to  lose  program 
benefits  and  also  would  violate  Section 
404  of  the  Qean  Water  Act  if  the 
drainage  activities  were  not  permitted 
by  the  Army  Corps  of  Engineers. 

The  cxirrent  version  of  the  wetland 
technical  assistance  rule  also  hinders 
the  ability  of  NRCS  to  assist  producers 
with  WC  provisions  compliance.  Since 
December  23.  1985.  program 
participants  are  fanning  in  a  more 
environmentally-ori«ited  manner. 
resulting  in  more  wetlands  remaining 
available  to  perform  the  myriad  of 
functions  and  values  for  the  Nation. 
Meeting  the  objectives  of  the  WC 
provisions,  however,  has  been  difficult 
for  some  producers.  Wherever  possible, 
USDA  has  helped  individual  program 
participants  address  their  unique 
resource  concerns  in  a  manner  that 
mee^  the  requirements  of  the  WC 
provisions. 

The  Federal  Agriculture  Improvement 
and  Reform  Act  (the  1996  Act),  enacted 
April  4,  1996,  made  several 
amendments  to  the  WC  provisions 
which  were  intended  to  increase 
USDA's  ability  to  meet  these  producers' 
sitiiations  in  a  more  flexible  manner. 
These  amendments  provide  producers 
who  wish  to  convert  a  wetland  with 
greater  flexibility  to  mitigate  the  loss  of 
wetland  functions  and  values  through 
restoration,  enhancement,  or  creation  of 
wetlands. 

The  WC  provisions  provide  that  a 
person  may  remain  eligible  for  USDA 
program  benefits  even  if  their  action 
results  in  the  conversion  of  a  wetland  If 
the  wetland  functions  and  values  are 
adequately  mitigated,  as  determined  by 
NRCS,  and  the  mitigation:  is  in 
accordance  with  a  mitigation  plan 
approved  by  NRCS;  is  in  advance  of.  or 
concurrent  with,  the  wetland 
conversion;  is  not  at  the  expense  of  the 
Federal  government;  occurs  on  lands  in 
the  same  general  area  of  the  local 
watershed  as  the  converted  wetlands;  is 
on  lands  for  which  the  owner  has 
granted  an  easement  to  USDA,  and 
recorded  the  easement  on  public  land 


records;  and  provides  the  equivalent 
functions  and  values  that  will  be  lost  as 
a  result  of  the  wetland  conversion.  A 
person  may  also  remain  eligible  for 
USDA  program  benefits  if  the  action  has 
been  permitted  by  the  Army  Corps  of 
Engineers  after  December  23, 1985,  via 
the  individual  permit  process. 

This  increased  mitigation  flexibility 
for  producers  creates  confusion  between 
NRCS  responsibilities  under  the  WC 
provisions  and  under  the  current 
technical  assistance  rules.  Undw  the 
WC  provisions,  NRCS  must  approve  a 
mitigation  plan  if  the  producer  meets 
the  requirements  identified  above, 
whether  or  not  the  impact  to  wetlands 
from  the  conversion  activity  could  have 
been  minimized  or  avoided.  However, 
when  NRCS  delivers  technical 
assistance,  the  current  technical 
assistance  rule  applies.  Accordingly, 
NRCS  cannot  provide  technical 
assistance  to  a  client  for  the  conversion 
activity  unless  there  is  no  practicable 
alternative  to  the  construction  and  the 
proposed  conversion  actions  includes 
all  practicable  measures  to  minimize 
harm  to  wetlands  which  may  result 
from  such  use. 

Since  1987,  USDA  has  identified  the 
threshold  characteristics  that  define: 
when  a  wetland  has  been  manipulated 
sufficiently  to  make  the  production  of 
an  agricultural  commodity  possible; 
when  a  wetland  is  "converted;"  which 
conditions  meet  a  particular  exemption 
identified  under  the  WC  provisions;  or 
when  a  producer  has  expanded  the 
drainage  system  beyond  that  which 
existed  prior  to  December  23, 1985.  The 
current  wetland  technical  assistance 
rule  is  outdated  because  it  fails  to 
recognize  these  distinctions,  utilizes  a 
superseded  classification  system,  and 
describes  identical  terms  difiierently 
from  the  ctirrent  prevailing 
methodologies  and  scientific 
understanding  of  wetland  systems. 
-   The  remove  of  this  regulation  will 
not  have  any  e&iact  on  the  public,  any 
private  enterprise,  or  any  other 
Government  agency.  This  action  will 
result  in  the  removal  of  an  unnecessary 
regulation  from  the  Code  of  Federal 
R^uladons.  As  a  matter  related  to 
internal  agency  management,  the 
policies  and  procedures  related  to  the 
subject  matter  of  the  wetland  technical 
assistance  rule  is  currently  addressed 
through  agency  manuals,  handbooks, 
and  directives. 

The  Revised  NRCS  Wetland  Technical 
AMistance  Policy 

It  is  the  policy  of  NRCS  to  protect  and 
promote  wetland  functions  and  values 
in  all  NRCS  planning  and  application 
assistance.  NRCS  recognizes  the 


beneficial  and  varied  functional 
attributes  of  the  different  wetland  types, 
and  as  such,  strives  to  reconcile  the 
need  for  wetland  protection  with  that  of 
promoting  viable  agricultural 
enterprises.  NRCS  supports  the 
restoration,  enhancement,  creation,  and 
preservation  of  wetlands  aaimportant 
and  realistic  components  of 
comprehensive  conservation  plans,  not 
only  on  a  ferm-by-farm  basis,  but  also 
on  a  watershed  or  landscape  basis. 
When  providing  technical  assistance, 
NRCS  will  conduct  an  environmental 
evaluation,  considering  the  objectives  of 
the  client  in  the  context  of 
environmental,  economic,  and  other 
pertinent  factors. 

Upon  conducting  an  environmental 
evaluation,  NRCS  will  identify  whether 
any  practicable  alternatives  exist  that 
will  either  adequately  maintain  or 
improve  the  wetland  functions  and 
values,  or  avoid  or  minimize  the  harm 
to  wetlands.  If  practicable  alternatives 
exist,  NRCS  will  inform  and  advise  the 
client  of  the  available  options  and 
explain  the  benefits  of  conducting  the 
desired  activity  in  a  manner  that  will 
achieve  the  objectives  of  the  client, 
while  adequately  maintaining  or 
improving  the  functions  and  values  of 
wetland  resources  in  the  area. 

If  the  client  selects  one  of  the 
practicable  alternative  options,  NRCS 
may  provide  technical  assistance  for  the 
conversion  activity,  as  well  as  the 
development  of  a  mitigation  plan.  If  the 
findings  of  the  environmentai 
evaluation  show  that  no  practicable 
alternatives  exist,  NRCS  may  provide 
technical  assistance  which  allows  for 
the  conversion  of  the  wedand  and 
develop  a  mitigation  plan  for 
compensation  of  the  ninctions  and 
values  that  were  lost  through  the 
conversion  activity.  Prior  to  or 
concurrent  with  NRCS  assistance,  the 
client  will  obtain  all  necessary  permits 
or  approvals  related  to  the  conversion 
activity. 

If  the  client  chooses  to  pursue  an 
activity  other  than  a  practicable 
alternative,  NRCS  should  advise  the 
client  about  eligibility  criteria  under  the 
WC  provisions  of  the  Food  Security  Act, 
as  amended.  

The  regidation  at  7  CFR  650.26 
defines  wetlands  in  accordance  with 
Circular  39  of  the  Fish  and  Wildlife 
Service,  and  not  the  current  definition 
recognized  by  all  Federal  agencies  with 
wetland  responsibilities.  Additionally, 
the  former  wetland  technical  assistance 
policy  and  regulation  allowed  NRCS 
employees  to  provide  technical 
assistance  to  producers  which  placed 
such  producers  in  violation  of  the 
wetland  conservation  provisions  of  the 
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Food  Seciuity  Act  of  1985,  as  amended 
(FSA).  The  removal  of  the  regulation 
will  prevent  the  implementation  of 
inconsistent  policies. 

List  of  Subjects  in  7  CFR  Part  850.26 

Technical  Assistance,  wetlands. 

1660.26    [Removed] 

In  considnation  of  the  above,  7  CFR 
part  650.26  is  removed. 

Signed  at  Waahington,  D.C  on  November 
6, 1997. 

Paul  W.  Johnson, 

Chief,  Natural  Resources  Conservation 
Service. 

(FR  Doc.  97-29996  Filed  11-14-97;  B:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  271 
[DoeintNo.R-O0e3] 

Federal  Open  Market  Committee:  Rules 
Regarding  Availability  of  information 

agency:  Federal  Open  Market 
Committee,  Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Open  Market 
Committee  (Committee)  hereby  amends 
its  Rules  Regarding  Availability  of 
Information  (Rules)  to  reflect  recent 
changes  in  the  Freedom  of  Information 
Act  (FOIA)  as  a  result  of  the  Electronic 
Freedom  of  Information  Act 
Amendments  (EFOIA). 
EFFECTIVE  DATE:  December  17. 1997. 
FOR  FURTHER  tironMATION  CONTACT: 
Elaine  M.  Boutilier,  Senior  Counsel, 
(202/452-2418),  or  Stephen  L.  Siciliano, 
Special  Assistant  to  the  General  Counsel 
for  Administrative  Law.  (202/452- 
3920),  Legal  Division,  Board  of 
Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only, 
contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)  (202/452-3544).  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  Constitution.  NW.. 
Washington.  DC  20S51. 
SUPPLEMENTARY  MFORMATION:  Last  year, 
Congress  passed  the  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996,  Public  Law  104-231.  which 
amend  the  Freedom  of  Information  Act, 
5  U.S.C  552.  Among  other  things. 
EFOIA  requires  agencies  to  promulgate 
regulations  that  provide  for  expedited 
processing  of  requests  for  records.  In 
addition  to  amendments  intended  to 
.  implement  EFOIA.  the  Committee  has 
updated  its  fee  sclwdule  and  made  other 
changes  to  streamline  and  clarify  the 
Rules. 


To  implement  these  changes,  the 
Committee  published  proposed 
amendments  to  the  Rules  on  August  26, 
1997  (62  FR  45178).  The  Committee 
received  only  one  comment,  submitted 
by  an  association  established  by  news 
editors  and  reporters  to  defend  First 
Amendment  rights  of  the  media.  This 
comment  requested  two  changes  to  the 
Committee's  proposed  rule— one 
specific  change  and  one  general  change. 
Specifically,  the  association  requested 
that  the  Secretary  be  given  the 
discretion  to  waive  the  formal 
certification  requirement  for  persons 
requesting  expedited  treatment  of  a 
FOIA  request.  The  second,  general 
suggestion  was  to  incorporate  the  key 
mandates  of  EFOIA  into  the  regulation, 
because  "future  FOI  officers  and 
specialists  at  the  Committee  [may  not] 
realize  the  additional  requirements 
placed  on  them  by  this  law  if 
regulations  do  not  make  adherence 
necessary."  After  review  of  the 
comment,  the  Committee  has  made  the 
specific  change  regarding  the 
discretionary  waiver  of  formal 
certification.  With  regard  to  the  second 
comment,  the  Committee  does  not 
believe  that  the  Rules  need  to  be 
amended  to  reflect  statutory  provisions 
that  are  not  required  to  be  implemented 
by  regulation.  When  a  FOIA  request  is 
received,  FOMC  officers  routinely  work 
with  attorneys  in  the  Board's  Legal 
Division  who  are  fruniliar  with  the  law 
and  the  procedural  requirements. 
Furthermore,  incorporating  these 
changes  into  the  regulation  would  add 
nothing  to  the  pubUc's  tuiderstanding  of 
FOIA  and  would  unnecessarily  lengthen 
and  complicate  the  regulation  at  a  time 
when  all  agencies  are  attempting  to 
simplify  and  streamline  their 
regulations.  The  following  is  a  section- 
by-section  disciission  of  the  final 
amendments. 

Section  271. l^Authority  and  Purpose 

This  section  has  been  revised  to  state 
the  statutory  authority  for  promulgation 
of  the  Rules  and  the  purpose  of  the 
Rules. 

Section  271.2— ^Definitions 

The  definitions  have  been 
alphabetized  and  now  include  the 
definitions  relating  to  the  fee  schedule 
that  were  previously  in  §  271.8. 

Section  271.3— Published  Information 

No  substantive  changes  have  been 
made  to  this  section. 

Section  271.4— Records  Available  for 
Public  Inspection  and  Copying 

This  new  section  describes  the  types 
of  Committee  records  that  are  available 


in  the  reading  room  of  the  Board's 
Freedom  of  Information  (FOI)  Office.     . 
Pursuant  to  EFOIA,  it  also  describes  the 
Committee  records  available  on  the 
Board's  website. 

Section  271.5— Records  Available  to  the 
Public  on  Request 

This  is  a  revision  of  existing  §  271.4, 
which  describes  the  types  of  records 
available  upon  request,  and  the 
procedores  for  making  such  a  request 

Section  271.6 — Prxxxssing  Request 

This  is  a  new  section  that  describes 
the  Committee's  procedures  in 
processing  requests  for  information  and 
appeals  of  denials  of  such  requests.  This 
section  also  contains  the  procedures  for 
expedited  processing  of  requests.  As 
noted  above,  this  section  has  been 
modified  to  give  the  Secretary  the 
discretion  to  waive  the  fonnd 
certification  requirement  for  expedited 
processing  in  exceptional  situations.  It 
is  expected  that,  as  a  routine  matter, 
certification  will  be  required. 
Nevertheless,  where  time  is  important 
and  the  certification  is  in  fact  a 
formality,  then  the  Secretary  has  the 
discretion  to  waive  that  formalify. 

Section  271.7— Exemptions  From 
Disclosure 

This  section  combines  the  rules 
currendy  foimd  in  §§  271.5  and  271.6, 
regarding  d^eired  release  of 
inlormaticm  and  information  that  is 
exempt  from  release  imder  FOIA. 

Section  271.6 — Subpoenas 

There  are  no  substantive  changes  to 
this  section,  except  that  it  is 
reniunbered  from  §  271.7  to  §  271.8. 

Section  271.9 — Fee  Schedules;  Waiver 
of  Fees 

This  section  is  renumbered  from 
§  271.8  to  $  271.9.  The  Committee  has 
moved  the  definitions  that  were  in  this 
section  to  §  271.2,  which  contains  the 
other  definitions  for  this  pari.  The  fee 
schedule  provisions  have  been  revised 
to  clarify  that  the  processing  time  of  a 
FOIA  request  does  not  begin  in  cases 
where  advance  paynwnt  is  required 
until  payment  is  received;  or,  where  a 
person  has  requested  a  waiver  of  the 
fees,  until  the  person  agrees  to  pay  the 
fees  if  the  waiver  request  is  denied. 
Additionally,  the  standards  imder 
which  the  Secretary  may  grant  a  request 
for  waiver  of  fees  have  been  modified  to 
reflect  the  development  of  case  law  in 
this  area.  The  rule  provides  for 
administrative  appeal  of  a  denial  of  a 
waiver  request. 
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Regulatory  Flexilulity  Act  Anaifti» 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Committee  certifies  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
amendments  simplify  somex}f  the 
procedures  regarding  release  of 
information  and  require  disclosure  of 
information  in  certain  instances  in 
accordance  with  law.  The  requireinents 
to  disclose  apply  to  the  Committee, 
therefore  they  should  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sdbiects  in  12  CFR  Part  271 

Federal  Open  Market  Committee, 
Freedom  of  information. 

For  the  reasons  set  forth  in  the 
preamble,  the  Committee  is  revising  12 
CFR  part  271  to  read  as  follows: 

PART  271— RULES  REQAROttlQ 
AVAILABILITY  OF  INFORMATION 

Sac 

271.1  Authority  and  puipoae. 

271.2  Definitions. 

271.3  Published  information. 

271.4  Records  available  for  public 
inspection  and  copying. 

271.5  Records  available  to  the  public  on 
request 

271.6  Processing  requests. 

271.7  Exemptions  from  ditclosuie. 

271.8  Subpoenas. 

271.9  Fee  schedules;  «vaiver  of  taes. 
Aathority:  5  U.&C  552;  12  U.S.C  283. 

fZTI.I    Aulttority and  purpoaa. 

(a)  Authority.  This  part  is  issued  by 
the  Federal  Open  Market  Committee 
(the  Conunittee)  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  also  pursuant  to  the 
Committee's  authority  under  section 
12A  of  the  Federal  Reserve  Act.  12 
U.S.C  263,  to  issue  regulations 
governing  the  conduct  of  its  business. 

(b)  Pnrpose.  This  part  sets  forth  the 
categories  of  information  made  available 
to  the  public  and  the  procedures  for 
obtaining  doctunents  and  records. 

f  271.2    DeflnMona. 

(a)  Board  means  the  Board  of 
Governors  of  the  Federal  Reserve 
System  established  by  the  Federal 
Reserve  Act  of  1913  (38  Stat  251). 

(b)  Commercial  use  request  nhn  to  a 
request  &om  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(c)  Direct  costs  mean  those 
expenditures  that  the  Committee 


actually  incurs  in  searching  for, 
reviewing,  and  duplicating  documents 
in  response  to  a  request  made  imder 
§271.5. 

(d)  Duplication  refers  to  the  process  of 
making  a  copy  of  a  document  in 
res[>onse  to  a  request  for  disclosure  of 
records  or  for  inspection  of  original 
records  that  contain  exempt  material  or 
that  otherwise  cannot  be  inspected 
directly.  Among  others,  such  copies 
may  take  the  form  of  paper,  microform, 
audiovisual  materials,  or  machine- 
readable  dociunentation  (e.g.,  magnetic 
tape  or  disk). 

(e)  Educational  institution  refers  to  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate  higher 
education,  graduate  higher  education, 
professional  education,  or  an  institution 
of  vocational  education  that  operates  a 
prcHoam  of  scholarly  research. 

(f)  Federal  Reserve  Bank  means  one  of 
the  distiict  Banks  authorized  by  the 
Federal  Reserve  Act.  12  U.S.C  222. 
including  any  branch  of  any  such  Bank. 

(g)  Information  of  the  Committee 
means  all  information  coming  into  the 
possession  of  the  Committee  or  of  any 
member  thereof  or  of  any  officer, 
employee,  or  agent  of  the  Committee, 
the  Board,  or  any  Federal  Reserve  Bank, 
in  the  performance  of  duties  for,  or 
pursuant  to  the  direction  of,  the 
Committee. 

(h)  Noncommercial  scientific 
institution  refiars  to  an  institution  that  is 
not  of>erated  on  a  "commercial"  basis 
(as  that  term  is  used  in  this  section]  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(i)  Records  of  the  Committee  includes 
rules,  statements,  decisions,  minutes, 
memoranda,  letters,  reports,  transcripts, 
accoimts,  charts,  and  other  written 
material,  as  well  as  any  materials  in 
machine  readable  form  that  constitute  a 
part  of  the  Committee's  official  files. 

(j)  Representative  of  the  news  media 
refers  to  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public. 

(1)  The  term  "news"  means 
information  about  current  events  or  that 
would  be  of  current  interest  to  the 
public. 

(2)  Examples  of  news  media  entities 
include,  but  are  not  limited  to. 
television  or  radio  stations  broadcasting 
to  the  public  at  large,  and  publishers  of 
newspapers  and  other  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 


purchase  or  subscription  by  the  general 
public. 

(3)  "Freelance"  foumalists  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
not  actually  employed  by  it 

(k)(l)  Review  refers  to  the  process  of 
examining  documents,  located  in 
response  to  a  request  for  access,  to 
determine  whether  any  portion  of  a 
document  is  exempt  information.  It 
includes  doing  all  that  is  necessary  to 
excise  the  documents  and  otherwise  to 
prepare  them  for  release. 

(2)  Review  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

(1)(1)  Search  means  a  reasonable 
search,  by  manuwl  or  automated  means, 
of  the  Committee's  official  files  and  any 
other  files  containing  records  of  the 
Committee  as  seem  reasonably  likely  in 
the  particular  circumstances  to  contain 
dociunents  of  the  kind  requested.  For 
purposes  of  computing  fiaes  under 
§  271.9.  search  time  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  line- 
by-line  identification  of  material  within 
documents.  Such  activity  is  distinct 
from  "review"  of  material  to  determine 
whether  the  material  is  exempt  firom 
disclosure. 

(2)  Search  does  not  mean  or  include 
research,  creation  of  any  document,  or 
extensive  modification  of  an  existing 
program  or  system  that  would 
significantiy  interfere  with  the  operation 
of  the  Committee's  automated 
information  system. 

f  271.3    PubNalMd  IntonnMon. 

(a)  Federal  RegislBr.  The  Committee 
publishes  in  the  Federal  Register,  in 

addition  to  this  pari: 

(1)  A  description  of  its  organization; 

(2)  Statements  of  the  general  course 
and  method  by  which  its  functions  are 
channeled  and  determined; 

(3)  Rules  of  procedure; 

(4)  Substantive  rules  of  general 
applicability,  and  statements  of  general 
policy  and  interpretations  of  general 
applicability  formulated  and  adopted  by 
the  Committee; 

(5)  Every  amendment,  revision,  or 
repeal  of  the  foregoing;  and 

(6)  General  notices  of  proposed 
rulemaking. 

(b)  Annual  Report  to  Congress.  Each 
annual  report  made  to  Congress  by  the 
Board  includes  a  complete  record  of  the 
actions  taken  by  the  Committee  during 
the  preceding  year  upon  all  matters  of 
policy  relating  to  open  market 
operations,  showing  the  reasons 
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tmderlying  the  actions,  and  the  votes 
taken. 

(c)  Other  published  information.  From 
time  to  time,  other  information  relating 
to  open  market  operations  of  the  Federal 
Reserve  Banks  is  published  in  the 
Federal  Reserve  Bulletin,  issued 
monthly  by  the  Board,  in  the  Board's 
annual  report  to  Congress,  and  in 
aiuiouncements  and  statements  released 
to  the  press.  Copies  of  issues  of  the 
Bulletin  and  of  aimual  reports  of  the 
Board  may  be  obtained  from  the 
Publications  Services  of  the  Federal 
Reserve  Board.  20th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  D.C.  20551  (pedestrian 
entrance  is  on  C  Street.  N.W.). 
Subscription  or  other  charges  may 
apply. 

1271.4    neoordsavailaMaforpubUc 
Inspection  and  copying. 

(a)  Types  of  records  made  available. 
Unless  they  were  published  prompUy 
and  made  available  for  sale  or  without 
charge,  certain  records  shall  be  made 
available  for  inspection  and  copying  at 
the  Board's  Freedom  of  Information 
Office  ptusuant  to  5  U.S.C.  552(a)(2). 

(b)  Reading  room  procedures.  (1) 
Information  available  under  this  section 
is  available  for  inspection  and  copying, 
from  9:00  a.m.  to  5:00  p.m.  weekdays, 
at  the  Freedom  of  Information  Office  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20551  (the  pedestrian 
entrance  is  on  C  Street,  N.W.). 

(2)  The  Committee  may  determine 
that  certain  classes  of  publicly  available 
filings  shall  be  made  available  for 
inspection  and  copying  only  at  the 
Federal  Reserve  Bank  where  those 
records  are  maintained. 

(c)  Electronic  records.  Information 
available  under  this  section  that  was 
created  on  or  after  November  1, 1996, 
shall  also  be  available  on  the  Board's 
website,  found  at  http:// 
www.bog.M>.fed.us. 

(d)  Privacy  protection.  The  Committee 
may  delete  identifying  details  firom  any 
record  to  prevent  a  clearly  imwarranted 
invasion  of  personal  privacy. 

f271.S    Records  available  to  the  puMic  on 


(a)  Types  of  records  made  available. 
All  reonds  of  the  Committee  that  are 
not  available  under  §§  271.3  and  271.4 
shall  be  made  available  upon  request, 
pursuant  to  the  procedtires  in  this 
sectfon  and  the  exceptions  in  §  271.7. 

(b)  Procedures  for  requesting  records. 
(1)  A  request  for  identifiable  records 
shall  reasonably  describe  the  records  in 
a  way  that  enables  the  Committee's  staff 


to  identify  and  produce  the  records  %vith 
reason^le  effi>rt  and  without  undtily 
burdening  or  significantiy  interfering 
with  any  of  the  Committee's  operations. 
(2)  The  request  shall  be  submitted  in 
writing  to  the  Secretary  of  the 
Committee,  Federal  Open  Market 
Committee.  20th  &  C  Street,  N.W., 
Washington,  D.C.  20551;  or  sent  by 
fecsimile  to  the  Secretary  of  the 
Committee,  (202)  452-2921.  The  request 
shall  be  clearly  marked  FREEDOM  OF 
INFORMA  TION  ACT  REQUEST. 

(c)  Contents  of  request.  The  request 
shall  contain  the  following  information: 

(1)  The  name  and  address  of  the 
requester,  and  the  telephone  number  at 
which  the  requester  can  be  reached 
during  normal  business  hours; 

(2)  Whether  the  requested  information 
is  intended  for  commercial  use,  and 
whether  the  requester  represents  an 
educational  or  noncommercial  scientific 
institution,  or  news  media; 

(3)  A  statemmt  agreeing  to  pay  the 
applicable  fees,  or  a  statement 
identifying  any  fee  limitation  desired,  or 
a  request  for  a  waiver  or  reduction  of 
fees  that  satisfies  §  271.9(f). 

(d)  Defective  requests.  The  Committee 
need  not  accept  or  process  a  request  that 
does  not  reasonably  describe  the  records 
requested  or  that  does  not  otherwise 
comply  with  the  requirements  of  this 
section.  The  Committee  may  retiun  a 
defective  request,  specifying  the 
deficiency.  The  requester  may  submit  a 
corrected  request,  which  will  be  treated 
as  a  new  request 

{271.6    Processing  requeela. 

(a)  Receipt  of  requests.  The  date  of 
receipt  for  any  request,  including  one 
that  is  addressed  incorrectly  or  tibat  is 
referred  to  the  Committee  by  another 
agency  or  by  a  Federal  Reserve  Bank,  is 
the  date  the  Secretary  of  the  Committee 
actually  receives  the  request 

(b)  Priority  of  responses.  The 
Committee  shall  normally  process 
requests  in  the  order  they  are  received. 
However,  in  the  Secretary's  discretion, 
or  upon  a  court  order  in  a  matter  to 
which  the  Committee  is  a  party,  a 
particular  request  may  be  procotsed  out 
of  turn. 

(c)  Expedited  processing.  Where  a 
person  requesting  expedited  access  to 
records  has  demonstrated  a  compelling 
need  for  the  records,  or  where  the 
Committee  has  determined  to  expedite 
the  response,  the  Committee  shall 
process  the  request  as  soon  as 
practicable. 

(1)  To  demonstrate  a  compelling  need 
for  expedited  processing,  the  requester 
shall  provide  a  certified  statement,  a 
sample  of  which  may  be  obtained  fiom 
the  Board's  Freedom  of  Information 


Office.  The  statement,  certified  to  be 
true  and  correct  to  the  best  of  the 
requester's  knowledge  and  belief,  shall 
demonstrate  that 

(i)  The  bilure  to  obtain  the  records  on 
an  expedited  basis  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual;  or 

(ii)  The  requester  is  a  representative  of 
the  news  media,  as  defined  in  §  271.2. 
and  there  is  urgency  to  inform  the 
public  concerning  actual  or  alleged 
Committee  activity. 

(2)  In  response  to  a  request  for 
expedited  processing,  the  Secretary  of 
the  Committee  shall  notify  a  requester  of 
the  determination  within  ten  working 
days  of  receipt  of  the  request.  In 
exceptional  situations,  the  Secretary  of 
the  Committee  has  the  discretion  to 
waive  the  formality  of  certification.  If 
the  Secretary  of  the  Committee  denies  a 
request  for  expedited  processing,  the 
requester  may  file  an  appeal  pursuant  to 
the  procedures  set  forth  in  paragraph  (i) 
of  this  section,  and  the  Committee  shall 
respond  to  the  appeal  within  ten 
working  days  after  the  appeal  was 
received  by  the  Committee. 

(d)  Time  limits.  The  time  for  response 
to  requests  shall  be  20  working  days, 
except: 

(IJ  In  the  case  of  expedited  treatment 
under  paragraph  (c)  of  this  section; 

(2)  Where  the  nmning  of  such  time  is 
suspended  for  payment  of  faes  pursuant 
to  §  271.9(b)(2); 

(3)  In  unusual  circumstances,  as 
defined  in  5  U.S.C.  552(a)(6)(B).  ]n  such 
circiunstances,  the  time  limit  may  be 
extended  for  a  period  of  time  not  to 
exceed: 

(i)  10  woiidng  days  as  provided  by 
written  notice  to  the  requester,  setting 
forth  the  reasons  for  the  extension  and 
the  date  on  which  a  determination  is 
expected  to  be  dispatched;  or 

(ii)  Such  alternative  time  period  as 
mutually  agreed  to  by  the  Secretary  of 
the  Conmiittee  and  the  requester  when 
the  Secretary  of  the  Committee  notifies 
the  requester  that  the  request  cannot  be 
processed  in  the  specified  time  limit 

(e)  Response  to  request.  In  response  to 
a  request  that  satisfies  §  271.5,  an 
appropriate  search  shall  be  conducted  of 
records  of  the  Committee  in  existence 
on  the  date  of  receipt  of  the  request,  and 
a  review  made  of  any  responsive 
information  located.  The  Secretary  shall 
notify  the  requester  of: 

(1)  The  Committee's  determination  of 
the  request; 

(2)  'The  reasons  for  the  determination; 

(3)  The  amount  of  information 
withheld; 

(4)  The  right  of  the  requester  to  appeal 
to  the  Committee  any  denial  or  partial 
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deaial ,  as  specified  in  paragraph  (i)  of 
this  section;  and 

(5)  In  the  case  of  a  denial  of  a  request, 
the  name  and  title  or  position  of  the 
person  responsible  for  the  denial. 

(f)  Referral  to  another  agency.  To  the 
extent  a  request  covers  documents  that 
were  created  by.  obtained  from,  or 
classified  by  another  agency,  the 
Committee  may  refer  the  request  to  that 
agency  for  a  response  and  inform  the 
requester  promptly  of  the  referral. 

(g)  Providing  responsive  records.  (1) 
Copies  of  requested  records  shall  be  sent 
to  the  requester  by  regular  U.S.  mail  to 
the  addnas  indicated  in  the  request, 
unless  the  requester  elects  to  take 
delivery  of  the  documents  at  the  Board's 
Freedom  of  Information  Office  or  makes 
other  acceptable  arrangements,  or  the 
Committee  deems  it  appropriate  to  send 
the  documents  by  another  means. 

(2)  The  Committee  shall  provide  a 
copy  of  the  record  in  any  form  or  format 
requested  if  the  record  is  readily 
reproducible  by  the  Committee  in  that 
form  or  format,  but  the  Committee  need 
not  provide  more  than  one  copy  of  any 
record  to  a  requester. 

(h)  Appeal  of  denial  of  request.  Any 
peraon  denied  access  to  Committee 
racords  requested  under  §  271.5  may  file 
a  «vritten  appeid  with  the  Committee,  as 
follows: 

(1)  The  appeal  shall  prominently 
display  the  phrase  FREEDOM  OF 
INFORMA  TION  ACT  APPEAL  on  the 
first  page,  and  shall  be  addressed  to  the 
Secretary  of  the  Conmiittee,  Federal 
Open  Market  Committee.  20th  and  C 
Street,  N.W.,  Washington.  D.C  20551;  or 
sent  by  facsimile  to  the  Secretary  of  the 
Committee,  U02)  452-2921. 

(2)  An  initial  request  for  records  may 
not  be  combined  in  the  same  letter  wiUi 
an  appeal. 

(3)  The  Committee,  or  such  member  of 
the  Committee  as  is  delegated  the 
authority,  shall  make  a  determination 
regarding  any  appeal  within  20  working 
days  of  actual  receipt  of  the  appeal  by 
the  Secretary,  and  the  determination 
letter  shall  notify  the  appealing  party  of 
the  right  to  seek  judicial  review  of  such 
denial. 

f  271.7    Exemptions  from  (MackMursL 
(a)  Types  of  records  exempt  from 
disclosure.  Pursuant  to  5  U.S.C.  552(b), 
the  following  records  of  the  Committee 
are  exempt  from  disclosure  under  this 
part: 

(1)  National  defense.  Any  information 
that  is  specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy  and  is 
in  fact  properly  classified  pursuant  to 
the  Executive  Order. 


(2)  Internal  personnel  rules  and 
practices.  Any  information  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Board. 

(3j  Statutory  exemption.  Any 
information  specifically  exempted  fiom 
disclosure  by  statute  (other  than  5 
U.S.C.  552b),  if  the  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(4)  Trade  secrets;  commercial  or 
financial  information.  Any  matter  that  is 
a  trade  secret  or  that  constitutes 
commercial  or  financial  information 
obtained  from  a  person  and  that  is 
privileged  or  confidential, 

(5)  Inter-  or  intra -agency 
memorandums.  Information  contained 
in  inter-  or  intra-agency  memorandums 
or  letters  that  would  not  be  available  by 
law  to  a  party  (other  than  an  agency)  in 
litigation  with  an  agency,  including,  but 
not  limited  to: 

(i)  Memorandums; 

(ii)  Reports: 

(iii)  Other  documents  prepared  by  the 
stafb  of  the  Committee.  Boaid  or 
Federal  Reserve  Banks;  and 

(iv)  Records  of  deliberations  of  the 
Committee  and  of  discussions  at 
meetings  of  the  Committee  or  its  staff. 

(6)  Personnel  and  medical  files.  Any 
information  contained  in  personnel  and 
medical  files  and  similar  files  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(7)  Information  compiled  for  law 
enforcement  purposes.  Any  records  or 
information  compiled  for  law 
enforcement  purposes,  to  the  extent 
permitted  under  5  U.S.C  552(b)(7). 

(8)  Examination,  inspection, 
operating,  or  condition  reports,  and 
confidential  supervisory  information. 
Any  matter  that  is  contained  in  or 
related  to  examination,  operating,  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions, 
including  a  state  financial  institution 
supervisory  agency.    ' 

(b)  Segregation  ofnonexempt 
information.  The  Committee  shall 
provide  any  reasonably  segregable 
portion  of  a  record  that  is  requested 
after  deleting  those  portions  that  are 
exempt  under  this  section. 

(c)  Discretionary  release.  Except 
where  disclosure  is  expressly  prohibited 
by  statute,  regulation,  or  order,  the 
Committee  may  authorize  the  release  of 
records  that  are  exempt  fitim  mandatory 


disclosure  whenever  the  Committee  or 
designated  Committee  members 
determines  that  such  disclosure  would 
be  in  the  public  interest. 

(d)  Delayed  release.  Publication  in  the 
Federal  Register  or  availability  to  the 
public  of  certain  information  may  be 
delayed  if  immediate  disclosure  would 
likely: 

(1)  Interfere  with  accomplishing  the 
objectives  of  the  Committee  in  the 
discharge  of  its  statutory  functions; 

(2)  Interfere  with  the  orderly  conduct 
of  the  foreign  afiiairs  of  the  United 
States; 

(3)  Permit  speculators  or  others  to 
gain  unfair  profits  or  other  unfair 
advantages  by  speculative  trading  in 
sectirities  or  otherwise; 

(4)  Result  in  unnecessary  or 
imwarranted  disturbances  in  the 
securities  markets; 

(5)  Interfere  with  the  orderly 
execution  of  the  objectives  or  policies  of 
other  government  agencies;  or 

(6)  hnpair  the  ability  to  negotiate  any 
contract  or  otherwise  harm  the 
commercial  or  financial  interest  of  the 
United  States,  the  Committee,  the 
Board,  any  Federal  Reserve  Bank,  or  any 
department  or  agency  of  the  United 
States. 

(e)  Prohibition  against  disclosure. 
Except  as  provided  in  this  part,  no 
officer,  employee,  or  agent  of  the 
Committee  or  any  Federal  Reserve  Bank 
shall  disclose  or  permit  the  disclosure  of 
any  unpublished  information  of  the 
Committee  to  any  person  (other  than 
Committee  officers,  employees,  or 
agents  properly  entitled  to  such 
information  for  the  performance  of 
official  duties). 


f271.8 

(a)  Advice  by  person  served.  U  any 
person,  whether  or  not  an  officer  or 
employee  of  the  Committee,  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  or  of  a  Federal  Reserve 
Bank,  has  information  of  the  Committee 
that  may  not  be  disclosed  by  reason  of 
§  271.7  and  in  connection  therewith  is 
served  with  a  subpoena,  order,  or  othw 
process  requiring  his  personal 
attendance  as  a  witness  or  the 
production  of  documents  or  information 
upon  any  proceeding,  he  should 
prompUy  inform  the  Secretary  of  the 
Committee  of  such  service  and  of  all 
relevant  facts,  including  the  documents 
and  information  requested  and  any  facts 
that  may  be  of  assistance  in  determining 
whether  such  docimients  or  information 
should  be  made  available;  and  he 
should  take  action  at  the  appropriate 
time  to  inform  the  court  or  tribunal  that 
issued  the  process,  and  the  attorney  for 
the  party  at  whose  instance  the  process 
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was  issued,  if  known,  of  the  substance 
of  this  part. 

(b)  Appearance  by  person  served. 
Except  as  disclosure  of  the  relevant 
information  is  authorized  pursuant  to 
this  part,  any  person  who  has 
information  of  the  Committee  and  is 
required  to  respond  to  a  subpoena  or 
other  legal  process  shall  attend  at  the 
time  and  place  therein  mentioned  and 
decline  to  disclose  such  information  or 
give  any  testimony  with  respect  thereto, 
basing  his  refusal  upon  this  part  If, 
notwithstanding,  the  court  or  other  body 
orders  the  disclosure  of  such 
information,  or  the  giving  of  such 
testimony,  the  person  having  such 
information  of  the  Committee  shall 
continue  to  decline  to  disclose  such 
information  and  shall  promptiy  report 
the  facts  to  the  Commitiee  for  such 
action  as  the  Committee  may  deem 
appropriate. 


f  271.9    Fee  schedules;  waiver  ol 

(a)  Fee  schedules.  The  fees  applicable 
to  a  request  for  records  pursuant  to 

S§  271.4  and  271.5  are  set  forth  in 
Appendix  A  to  this  section.  These  fees 
cover  only  the  full  allowable  direct  costs 
of  search,  duplication,  and  review.  No 
fees  will  be  charged  where  the  average 
cost  of  collecting  the  fise  (calculated  at 
$5.00)  exceeds  the  amount  of  the  fee. 

(b)  Payment  procedures.  The 
Secretary  may  assume  that  a  person 
requesting  records  pursuant  to  §  271.5 
will  pay  the  applicable  fees,  unless  the 
request  includes  a  limitation  on  fees  to 
be  paid  or  seeks  a  waiver  or  reduction 
of  fees  pursuant  to  paragraph  (f)  of  this 
section. 

(1)  Advance  notification  of  foes.  If  the 
estimated  charges  are  likely  to  exceed 
$100,  the  Secretary  of  the  Committee 
shall  notify  the  requester  of  the 
estimated  amount,  unless  the  requester 
has  indicated  a  willingness  to  i>ay  fees 
as  high  as  those  anticipated.  Upon 
receipt  of  such  notice,  the  requests  may 
confer  with  the  Secretary  to  reformulate 
the  request  to  lower  the  costs. 

(2)  .Advance  payment.  The  Secretary 
may  require  advance  payment  of  any  fee 
estimated  to  exceed  $250.  The  Secretary 
may  also  require  full  payment  in 
advance  where  a  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion.  The  time  period  for  responding 
to  requests  under  §  271.6(d).  and  the 
processing  of  the  request  shidi  be 
suspended  until  the  Secretary  receives 
the  reiquired  payment 

(3)  Late  charges.  The  Secretary  may 
assess  interest  charges  when  fee 
payment  is  not  made  within  30  days  of 
the  date  on  which  the  billing  was  sent. 
Interest  is  at  the  rate  prescribed  in  31 


U.S.C.  3717  and  accrues  from  the  date 
of  the  billing. 

(c)  Categories  of  uses.  The  fees 
assessed  depend  upon  the  intended  use 
for  the  records  requested.  In 
determining  which  category  is 
appropriate,  the  Secretary  shall  look  to 
the  intended  use  set  forth  in  the  request 
for  records.  Where  a  requester's 
description  of  the  use  is  insufficient  to 
make  a  determination,  the  Secretary 
may  seek  additional  clarification  before 
categorizing  the  request 

(iT  Commercial  use.  The  fees  for 
search,  duplication,  and  review  apply 
when  records  are  requested  for 
commercial  use. 

(2)  Educational,  research,  or  media 
use.  The  fees  for  duplication  apply 
when  records  are  not  sought  for 
commercial  use,  and  the  requester  is  a 
representative  of  the  news  media  or  an 
educational  or  noncommercial  scientific 
institution,  whose  purpose  is  scholarly 
or  scientific  research.  The  first  100 
pages  of  duplication,  however,  will  be 
provided  free. 

(3)  All  other  uses.  For  all  other 
requests,  the  fees  for  dociunent  search 
and  duplication  apply.  The  first  two 
hours  of  search  time  and  the  first  100 
pages  of  duplication,  however,  will  be 
provided  fme. 

(d)  Nonproductive  search.  Fees  for 
search  and  review  may  be  charged  even 
if  no  responsive  docimients  are  located 
or  if  the  request  is  denied. 

(e)  Aggregated  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  solely  in  order  to  avoid 
payment  of  fees.  If  the  Secretary 
reasonably  believes  that  a  requester  is 
separating  a  request  into  a  series  of 
requests  for  the  purpose  of  evading  the 
assessment  of  fees,  the  Secretary  may 
aggregate  any  such  requests  and  charge 
accordingly.  It  is  considered  reasonable 
for  the  Secretary  to  presume  that 
multiple  requests  of  this  tjrpe  made 
within  a  30-day  period  have  been  made 
to  avoid  fees. 

(f)  Waiver  or  reduction  of  fees.  A 
request  for  a  waiver  or  reduction  of  the 
fees,  and  the  justification  for  the  waiver, 
shall  be  included  with  the  request  for 
records  to  which  it  pertains.  U  a  waiver 
is  requested  and  the  requester  has  not 
indicated  in  writing  an  agreement  to  pay 
the  applicable  fees  if  the  waiver  request 
is  denied,  the  time  for  response  to  the 
request  for  documents,  as  set  forth  in 

§  271.6(d),  shall  not  begin  imtil  a 
determination  has  been  made  on  the 
request  for  a  waiver  or  reduction  of  faes. 
(1)  Standards  for  determining  waiver 
or  reduction.  The  Secretary  sh^  grant 
a  waiver  or  reduction  of  fees  where  it  is 
determined  both  that  disclosure  of  the 
information  is  in  the  public  interest 


because  it  is  likely  to  contribute 
significanUy  to  public  understanding  of 
the  operation  or  activities  of  the 
government,  and  that  the  disclosure  of 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
making  this  determination,  the 
following  factors  shall  be  considered: 

(i)  Whether  the  subject  of  the  recorxis 
concerns  the  op»erations  or  activities  of 
the  government; 

(ii)  Whether  disclosure  of  the 
information  is  likely  to  contribute 
significantiy  to  public  understanding  of 
government  operations  or  activities; 

(iii)  Whether  the  requester  has  the 
intention  and  ability  to  disseminate  the 
information  to  the  public; 

(iv)  Whether  the  information  is 
already  in  the  public  domain; 

(v)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  disclosure;  and,  if  so. 

(vi)  Whether  the  magnitude  of  Ae 
identified  commercial  Interest  of  the 
requester  is  sufficienUy  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester. 

(2)  Contents  of  request  for  waiver.  A 
request  for  a  waiver  or  reduction  of  fees 
shall  include: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  docimients; 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  othOT  benefit  for 
such  use; 

(iii)  A  statement  of  how  the  public 
will  benefit  fix>m  such  use  and  from  the 
Committee's  release  of  the  documents; 

(iv)  A  description  of  the  method  by 
which  the  information  will  be 
disseminated  to  the  public;  and 

(v)  If  specialized  use  of  the 
information  is  contemplated,  a 
statement  of  the  requester's 
qualffications  that  are  relevant  to  that 
use. 

(3)  Burden  of  proof  The  burden  shall 
be  on  the  requester  to  present  evidence 
or  information  in  support  of  a  request 
for  a  waiver  or  reduction  of  fees. 

(4)  Determination  by  Secretary.  The 
Secretary  shall  make  a  determination  on 
the  request  for  a  waiver  or  reduction  of 
fees  and  shall  notify  the  requester 
accordingly.  A  denial  may  be  appealed 
to  the  Committee  in  accordance  with 
$271 .6(h). 

(g)  Employee  requests.  In  connection 
with  any  request  by  an  employee, 
former  employee,  or  applicant  for 
employment  for  records  for  use  in 
prosecuting  a  grievance  or  complaint  of 
discrimination  against  the  Committee, 
fees  shall  be  waived  where  the  total 
charges  (including  charges  for 
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infonnation  provided  under  the  Privacy 
Act  of  1974  (5  U.S.C.  552a)  are  $50  or 
less;  but  the  Secretary  may  waive  fees  in 
excess  of  that  amount. 


Duplication: 

Photocopy,  per  standard  page  ... ~~.». 

Paper  copies  of  microfiche,  per  frame 

Duplicate  microfiche,  per  microfiche 

Search  tod  review: 

Clerical/Technical,  hourly  rate «™ 

ProfessionaiySupervisory,  hourly  rate 

Manager/Senior  ProfiBssioDal.  hourly  rate  ■ 

Computer  search  and  production: 

Computer  operator  search,  hourly  i 

Tapaa  (cassette),  per  tape  

Tapes  (cartridge),  per  tape ..-.. 

Tapes  (reel),  per  tape ...........^, 

Diskettes  [3^^"),  per  diskette  

Diskettes  (SV*").  per  diskette  

Computer  Output  (PC),  per  minute 
Computer  Output  (mainframe)  — . 


(h)  Special  services  The  Secretary  may 
agree  to  provide,  and  set  fees  to  recover 
the  costs  of.  special  services  not  covered 
by  the  Freedom  of  Information  Act.  such 
as  certifying  records  or  infonnation  and 


sending  records  by  special  methods 
such  as  express  mail  or  overnight 
delivery. 

Appendix  A  To  §  271.9 — Freedom  of 
Infemudon  Fee  Schedule 


$.10 
.10 
J5 

20.00 
3S.00 
65.00 

32.00 

6.00 

9.00 

18.00 

4.00 

5.00 

.10 

actual  coat 


By  order  of  the  Federal  Open  Market 
Committee,  November  7, 1997. 
Donald  L.  Koha. 

Secretary  of  the  Federal  Open  Market 
Committee. 

[PK  Doc.  97-29965  Filed  11-14-97;  8:45  ami 
i  COOK  ma-io.* 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Admintetration 

14CFRPart3Q 

[Docket  No.  sr-NM-SS-AO;  Amandmant 
30-10206;  AD  97-23-iq 

RIN2120-AA64 

Airarorthinaaa  Directivaa;  Boaing 
Modal  777-200  Sariaa  Airplanaa 

AOSICY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  777- 
200  series  airplanes,  that  requires 
replacement  of  certain  overhead 
electronics  units  (OEU)  of  the  passenger 
address  and  entertaiiunent 
communication  systems  with  modified 
OEU's.  This  amendment  is  prompted  by 
reports  of  smoke  coming  from  the 
overhead  panels  near  the  passenger 
reeding  lights,  which  was  caused  by 
overiieating  of  the  transformers  located 
in  the  OEU's.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
overheating  of  the  transformers,  which 
potentially  could  cause  a  fire  in  the 
transformer  assembly  and/or  electronic 
components  located  in  the  OEU  and 


could  cause  smoke  to  enter  the 
passenger  cabin. 

DATES:  Effiective  December  22. 1997. 
The  incorporadon  by  refDience  of 
certain  publications  listed  in  the 
regiilations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
22,  1997. 

ADDRESSES:  The  service  infonnation 
referenced  in  this  AD  may  be  obtained 
firom  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  siute  700,  Washington.  DC 
FOR  FURTHER  MFORMATION  CONTACT 
Varun  Khanna,  Aerospace  Engineer. 
Systems  and  Eqidpment  Branch.  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2082;  &x  (425)  227-1182. 
SUPPLBCNTARV  MFORMATKMt  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  777-200  series  airplanes  was 
published  in  the  Fedend  Regirter  on 
April  4. 1997  (62  FR  16115).  That  action 
proposed  to  require  replacement  of 
certain  overhead  electronics  tmits  (OEU) 
of  the  passenger  address  and 
entertainment  communication  systems 
with  modified  OEU's. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received.  . 

One  commenter  supports  the 
proposed  rule. 

Requaat  To  Extend  tfae  ConpUanoe 
Time 

One  commenter  requests  that  the 
compliance  time  for  accomplishing  the 
replacement  of  the  OEU's  be  extended 
from  the  proposed  6  months  to  12 
months.  The  commenter  contends  that, 
even  if  it  used  two  repair  stations,  it 
would  still  take  an  extraordinary  efibrt 
and  8  to  9  months  (best  case)  to 
accomplish  the  proposed  replacement 
The  commenter  poiiats  out  that  the  6- 
month  compliance  time  also  would 
result  in  schedule  disruptions,  which  is 
a  severe  economic  hardship  on  the 
airline. 

The  FAA  does  not  conciir  Mdth  the 
commenter's  request  to  extend  the 
compliance  time  for  accomplishment  of 
the  subject  replacement  In  developing 
an  appropriate  compliance  time  iat  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  ^e  subject  unsafe  condition, 
but  the  availability  of  required  parts  and 
the  practical  aspect  of  accomplishing 
the  required  replacement  with  an 
interval  of  time  that  parallels  normal 
scheduled  maintenance  for  the  majority 
of  affected  operators.  The  manufacturer 
has  advised  that  it  has  shipped 
replacement  units  to  all  affected 
operators  and  can  provide  sufficient 
uidts  to  enable  operators  to  comply 
within  6  months,  and  that  it  is 
supplying  the  Idbor  for  accomplishmeitf 
of  the  replacement.  In  addition,  the  FAA 
has  been  informed  that  certain  operators 
have  accomplished  the  subject 
replacement  overnight  on  tiheir  fleet 
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However,  under  the  provisions  of 
paragraph  (c)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjiistments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Costlmpact 

There  are  approximately  46  Boeing 
Model  777-200  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  16  airplanes  of 
U.S.  registry  will  be  affiected  by  this  AD, 
that  it  will  take  approximately  209  worii 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manu&cturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $200,640,  or  $12,540  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Inqtact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  disciissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in.  the  Rules  Docket  A  copy    ' 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30-AIRWORTHINESS 
OIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40113. 44701. 

138.13   [Amendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-23-16  Boeing:  Amendment  39-10205. 
Docket  97-NM-55-AD. 

Applicability:  Model  777-200  series 
airplanes,  as  listed  ia  Boeing  Alert  Service 
Bulletin  777-23A0O27,  dated  February  13, 
1997;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  ragaidleas  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AO  is  afEscted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  iiKdude  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  transformers 
of  the  overhead  electronics  units  (OEU), 
which  potentially  could  cause  a  fire  in  the 
transformer  assembly  and/or  other  electronic 
components  of  the  OEU  and  could  cause 
smoke  to  enter  the  passenger  cabin, 
accomplish  the  following: 

(a)  Within  6  months  after  the  eSisctive  date 
of  this  AD,  replace  OEU's  having  part 
numbers  (P/N)  285W0029-3,  285W0029-3 
MOD  A,  and  28SW0029-3  MOD  B,  of  tbe 
passenger  address  and  entertainment, 
communication  systems  with  modified 
OEU's  having  F/N's  28SW0029-5, 
285W0029-5  MOD  A.  and  285W0O29-5 
MOD  B,  in  accordance  with  Boeing  Alert 
Service  Bulletin  777-23A0027,  dated 
Febrtiary  13, 1997. 

Note  2:  Boeing  Component  Service  Bulletin 
285W0029-23-01,  dated  February  13, 1997, 
describes  procedures  for  reworking  OEU's 
having  P/Ns  285W0029-3.  285W0029-3 
MOD  A.  and  28SW0028-3  MOD  B.  to  a 


configuration  having  a  dash  number  -5,  and 
a  MOD  level  marking  (if  applicable). 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  OEU  having  P/N 
285W0029-3,  285W0029-3  MOD  A.  or 
285W0028-3  MOD  B,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA, 
Transport  Airplane  Directorate.  Operators^ 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Nols  9:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to. 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  l>e  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  777-23A0027,  dated  February  13. 
1997.  This  incorporation  by  reference  wm 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  %vith  5  U.S.C  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtaioad 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington:  or  at  the 
Ofiice  of  the  Federal  Register,  800  North         • 
Capitol  Street  NW.,  suite  700,  Washington. 
DC 

(f)  This  amendment  becomes  effective  on 
December  22. 1997. 

Issued  in  Renton.  Washington,  on 
November  6,  1997. 

Darrell  M.  PedeEBoa, 
Acting  Manager,  Trantport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-29823  Filed  11-14-97;  8:45  am) 
BHJJNa  CODE  4»10-1>-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-SW-17-AD;  Amendment 
3»-1(l20e;  AO  97-12-02] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  MD900 
HalloBpters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  priority  letter  airworthiness 
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directive  (AD),  applicable  to  McOonnell 
Douglas  Helicopter  Systems  (MDHS) 
Model  VID900  helicopters,  which 

Erohibits  flight  or  ground  operations  of 
elicopters  with  a  certain  adjustable 
collective  drive  link  assembly  (link 
assembly)  installed.  This  amendment 
requires  installation  of  a  redesigned 
airworthy  link  assembly  after  which 
further  operations  are  permitted.  This 
amendment  is  prompted  by  recent 
Incidents  in  which  the  link  assembly 
£ailed  during  flight.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  link  assembly, 
which  could  result  in  loss  of  control  of 
the  helicopter. 
DATES:  Effective  December  2, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  16, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-17- 
AD,  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137. 
FOR  RmTHER  INFORMATION  CONTACT:  Mr. 
Greg  DiLibero,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd.. 
Lakewood,  California  90712,  telephone 
(562)  627-5231.  fax  (562)  627-5210. 
«UFm.EIIENTARY  INFORMATION:  On  May 
29, 1997,  the  FAA  issued  priority  letter 
AD  97-12-02.  applicable  to  MDHS 
Model  MD900  helicopters  with 
collective  drive  link  assembly  (link 
assembly)  part  number  (P/N) 
900C2010233-103  and  P/N 
900C2010233-105.  installed,  which 
prohibits  flight  or  ground  operadons  of 
the  helicopters.  That  action  was 
prompted  by  recent  incidents  in  which 
the  link  assembly  foiled  during  flight. 
The  link  assembly  is  part  of  the  primary 
collective  flight  control  system.  Based 
on  these  incidents  and  further  testing  by 
the  manufacturer,  the  FAA  determined 
that  further  operations  with  either 
affected  link  assembly  installed 
constituted  an  unsafe  condition.  That 
condition,  if  not  corrected,  could  result 
in  failure  of  the  link  assembly  and 
subsequent  loss  of  control  of  the 
helicopter. 

Since  the  issuance  of  that  AD,  MDHS 
has  issued  MDHS  Service  Bidletin  (SB) 
No.  SB900-055R1,  dated  June  5, 1997, 
for  the  installation  of  a  redesigned  link 
assembly.  The  FAA  has  determined  that 
installation  of  redesigned  link  assembly. 
P/N  900C2010233-107.  will  correct  the 
unsafe  condition.  Additionally,  in  AD 
97-12-02.  the  FAA  has  noted  that  the 
applicability  section  incorrecUy  stated 
that  the  AD  applied  to  Model  MDQOO 


helicopters  with  P/N  900C2D10233-103 
and  P/N  900C2010233-105  installed. 
The  AD  should  have  stated  that  it 
applied  to  Model  MD900  helicopters 
with  P/N  900C2010233-103  or  P/N 
900C2010233-105  installed.  This 
imprecision  in  word  choice  is  corrected 
in  this  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHS  Model  MD900 
helicopters  of  the  same  type  design,  this 
AD  supersedes  AD  97-12-02  to  require 
installation  of  a  redesigned  link 
assembly.  This  AD  also  clarifies  the 
applicability  statement  that  could  be 
incorrectiy  interpreted  to  mean  that  two 
link  assemblies  must  be  installed  in 
order  for  the  AD  to  be  applicable. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Cammenla  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  conunent,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conunent  on  this  rule  by 
submitting  such  wrritten  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  No.  97-SW-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  legylation  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR 11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  EKDT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pvt  39 

Air  transportation,  Aircraft.  Aviation 
safefy,  Safisty. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authorify  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antiioritj:  49  U.S.C  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

97-lZ-OZ    McOoniMll  Douglas  Helicopter 
Systans:  Amendment  39-10206.  Docket 
No.  97-SW-17-AO.  Supersedes  priority 
letter  AO  97-12-02. 
Applicability:  Model  MD900  helicopten. 
with  adjustable  collective  drive  link 
assembly  [link  assembly),  part  Dtimber  (P/N) 
900C2010233-103  or  -105.  installed, 
certificated  in  any  category. 
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Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
Bubfect  to  the  requirements  of  this  AO.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  ]>aragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address     ■ 
either  no  action,  if  the  current  configuration 
eliminates  tiie  unsafe  condition,  or  difiiarent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
efiect  of  the  changed  configuration  on  the 
imsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
firom  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  link  assembly, 
which  could  result  in  loss  of  control  of  die 
helicopter,  accomplish  the  following: 

(a)  Before  further  flight,  remove  the  link 
assembly,  P/N  900C2010233-103  or -105, 
and  replace  with  link  assembly,  P/N 
900C2010233-107. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  L(m 
Angeles  Aircraft  Certification  OCBce. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  This  amendment  becomes  effective  on 
December  2, 1997. 

Issued  in  Fort  Worth,  Texas,  on  November 
6. 1997. 

EricBrias. 

Acting  Manager,  Ratorcraft  Diwciorate. 
Aircraft  Certification  Service. 
(nt  Doc.  97-30058  Filed  11-14-97;  8:45  am] 
MjjNQ  oooe  4t1«^S-U 


FEDERAL  TRADE  COMMISSION 

16CFRPart403 

Dsoaptiv*  Um  of  "LMkproof." 
"QuaranlMd  Laakproof,"  Etc.,  As 
Daacrip«tva  of  Dry  Call  Battariaa 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule;  removaL 


:  The  Federal  Trade 
Commission  (the  "FTC"  or 
"Conunission")  announces  the  repeal  of 
the  Trade  Regulation  Rule  on  Deceptive 


Use  of  "Leakproof."  "Guaranteed 
Leakproof."  Etc..  as  Descriptive  of  I^ 
Cell  Batteries  ("the  Dry  Cell  Battery 
Rule"  or  "the  Rule"),  16  CFR  Part  403. 
The  rulemaking  record,  changes  in 
industry  practice,  and  general  voluntary 
compliance  by  the  industry  with  the 
requirements  of  an  American  National 
Standards  Institute  standard  for  dry  cell 
batteries,  which  has  provisions  similar 
to  the  Ride's,  indicate  that  the  Dry  Cell 
Battery  Rule  is  no  longer  necessary  or  in 
the  public  interest  and  should  be 
repealed.  This  document  contains  a 
Statement  of  Basis  and  Purpose  for 
repeal  of  the  rule. 

EFfECTIVE  DATE:  November  17, 1997. 
ADDRESSES:  Requests  for  copies  of  the 
Statement  of  Basis  and  Purpose  should 
be  sent  to  the  Public  Reference  Branch, 
Room  130,  Federal  Trade  Commission, 
Sixth  Street  and  Pennsylvania  Ave.. 
N.W.,  Washington,  DC  20580. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Neil  Blickman,  Attorney,  Federal  Trade 
Commission,  Bureau  of  Consimier 
Protection,  Division  of  Enforcement. 
Sixth  Street  and  Pennsylvania  Ave., 
N.W.,  Washington.  DC  20580.  (202) 
326-3038. 

SUPPLEMBfTARY  INFORMATKM: 

Statement  of  Basis  and  Purpoee 

/.  Background 

On  May  20. 1964.  the  Commission 
promulgated  a  trade  regulation  rule  that 
states  that  in  connection  with  the  sale 
of  dry  cell  batteries  in  commerce,  the 
use  of  the  word  "leakproof."  the  term 
"guaranteed  leakproof."  or  any  other 
word  or  term  of  similar  import,  or  any 
abbreviation  thereof,  in  advotising, 
labeling,  marking  or  otherwise,  as 
descriptive  of  dry  cell  batteries, 
constitutes  an  unfair  method  of 
competition  and  an  unfair  or  deceptive 
act  or  practice  in  violation  of  Section  5 
of  the  FTC  Act  (16  CFR  403.4).  This  nUe 
was  based  on  the  Commission's  finding 
that,  despite  efibrts  by  dry  cell  battery 
manufacturers  to  eliminate  electrolyte 
leakage,  battery  leakage  and  damage 
therefrom  occurs  from  the  use  to  which 
consumers  ordinarily  subject  dry  cell 
batteries. 

The  rule  provides  that  manufacturers 
or  marketers  are  not  prohibited  from 
ofEaring  or  furnishing  guarantees  that 
provide  for  restitution  in  the  event  of 
damage  from  battery  leakage,  provided 
no  representation  is  made,  directly  or 
indirectiy,  that  dry  cell  batteries  will  not 
leak  (16  CFR  403.5).  The  Rule  further 
provides  that  in  the  event  any  person 
develops  a  new  dry  cell  battery  that  he 
believes  is  in  fact  leakproof,  he  may 
apply  to  the  Commission  for  an 


amendment  to  the  rule,  or  other 
appropriate  relief  (16  CFR  403.6). 

The  Commission  conducted  an 
informal  review  of  industry  practices  by 
examining  the  advertising,  labeling  and 
marketing  of  dry  cell  batteries  available 
for  retail  sale.  This  review  revealed  no 
representations  that  the  batteries  were 
leakproof.  The  Commiasion's  review, 
therefore,  indicated  general  compliance 
with  the  Rule's  provisions.  Moreover, 
the  Commission  has  no  record  of 
receiving  any  complaints  regarding  non- 
compliance with  the  Rule,  or  of 
initiating  any  law  enforcement  actions 
alleging  violations  of  the  Ride. 

Additionally,  the  Commission's 
review  indicated  general  voluntary 
compliance  by  the  industry  with  the 
requirements  of  American  National 
Standards  Institute  ("ANSI")  Standard 
C18.1M-1992  Dry  Cells  and  Batteries- 
Specifications,  llie  ANSI  standard 
contains  specifications  for  dry  cell 
batteries,  and  requirements  for  labeling 
the  products  and  their  packages.  The 
ANSI  standard  requires  the  following 
information  to  be  printed  on  the  outside 
of  each  battery  (when  necessary,  the 
standard  permits  some  of  this 
information  to  be  applied  to  the  unit 
package):  (1)  The  name  or  trade  name  of 
the  manufacturer;  (2)  the  ANSI/National 
Electronic  Distributors  Association 
number,  or  some  other  identifying 
designation;  (3)  year  and  month,  week 
or  day  of  manufacture,  which  may  be  a 
code,  or  the  expiration  of  a  guarantee 
period,  in  a  clear  readable  form;  (4)  the 
nominal  voltage;  (5)  terminal  i>olarity; 
and  (6)  warnings  or  cautionary  notes 
where  applicable.  See  section  8.1  of 
ANSI  Standard  C18.1M-1992. 

The  ANSI  standard  reconunends  that 
dry  cell  battery  manufacturers  and 
sellera  include  on  their  products  and 
packages  several  battery  user  guidelinea 
and  warnings  that  are  relevant  to  this 
proceeding.  They  are:  (1)  Although 
batteries  basically  are  trouble-free 
products,  conditions  of  abuse  or  misuse 
can  cause  leakage;  (2)  failure  to  replace 
all  batteries  in  a  unit  at  the  same  time 
may  result  in  battery  leakage;  (3)  mixing 
batteries  of  various  chemical  systems, 
ages,  applications,  types  or 
manufiacturers  may  result  in  poor  device 
performance  and  battery  leakage;  (4) 
attempting  to  recharge  a  non- 
rechargeable  battery  is  unsafe  because  it 
could  cause  leakage;  (5)  reverse 
insertion  of  batteries  may  cause 
charging,  which  may  result  in  leakage; 
(6)  devices  that  operate  on  either 
household  current  or  battery  power  may 
subject  batteries  to  a  charging  current, 
which  may  cause  leakage;  (7)  do  not 
store  batteries  or  battery-powered 
equipment  in  high-temperature  areas; 
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and  (8)  do  not  dispose  of  batteries  in 
fixe.  See  section  7.5  of  ANSI  Standard 
C18.1N4-1992.  At  a  minimum,  each  dry 
cell  battery  and  battery  package 
inspected  by  Commission  staff  informed 
consumers  that  the  batteries  may 
explode  or  leak  if  recharged,  inserted 
improperly,  disposed  of  in  fire,  or 
mixed  with  different  battery  types. 

Based  on  the  foregoing,  on  Klarch  25, 
1997,  the  Commission  published  an 
Advance  Notice  of  Proposed 
Rulemaking  ("ANPR")  tentatively 
concluding  that  industry  members  that 
comply  with  the  ANSI  standard's  point- 
of-sale  disclosure  requirements  also 
comply  with  the  Rule.  Accordingly,  the 
Commission  tentatively  determined  that 
the  Dry  Cell  Battery  Rule  is  no  longer 
necessary,  and  sought  comments  on  the 
proposed  repeal  of  the  Rule  until  April 
24, 1997.  62  FR  14050. 

The  only  comment  received  in 
response  to  the  ANPR  was  submitted  by 
the  National  Electrical  Manufacturers 
Association  ("NEMA"),  a  trade 
association  representing  all  major  U.S. 
manufocturers  of  dry  cell  batteries.* 
NEMA  supported  repeal  of  the 
Commission's  Dry  Cell  Battery  Rule, 
indicating  that  it  has  been  superseded 
effectively  in  the  marketplace  by  ANSI 
Standard  Cl8.1M-19g2.2 

After  reviewing  the  comment 
submitted  in  response  to  the  ANPR,  and 
in  light  of  ANSI  Standard  C18.1M-1992, 
on  August  19,  1997,  pursuant  to  the 
Federal  Trade  Commission  Act  ("FTC 
Act").  15  U.S.C.  41-58,  and  the 
Administrative  Procedure  Act,  5  U.S.C 
551-59,  701-06,  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  ("NPR")  initiating  a 
proceeding  to  consider  whether  the  Dry 
Cell  Battery  Rule  should  be  repealed  or 
remain  in  efiiact  (62  FR  44099).3  This 
rulemaking  proceeding  was  undertaken 
as  part  of  the  Commission's  ongoing 
program  of  evaluating  trade  regulation 
rules  and  industry  guides  to  ascertain 
their  effisctivenesa,  impact,  cost  and 
need.  This  proceeding  also  responded  to 
President  Clinton's  National  Regulatory 
Reinvention  Initiative,  which,  among 
other  things,  urges  agencies  to  eliminate 
obsolete  or  unnecessary  regulations.  In 
the  NPR,  the  Commission  announced  its 
determination,  pursuant  to  16  CFR  1.20, 


*  Tbe  commenl  submitted  in  reapooae  to  the 
ANPR  wa«  placsd  on  the  public  record,  and  fil«d 
■s  document  number  821969700001.  la  todrnft 
ootica.  the  comment  is  dted  as  NEMA.  $\. 

»NKMA.tl. 

>  In  accordance  with  section  18  of  the  FTC  Act. 
IS  U.S.C  57a.  the  Commisaion  submitted  the  NPR 
to  the  Chairman  of  the  Commiltee  on  Commerce, 
Scienca,  aad  TransportationrUoited  States  Senata. 
and  the  Chairman  of  the  Committee  on  Conunaroe. 
United  States  House  of  Representatives.  30  days 
prior  to  its  publicatioo  in  the  Federal  r 


to  use  expedited  procedures  in  this 
proceeding.'*  The  NPR  comment  period 
closed  on  September  18, 1997.  The 
Commission  received  no  comments  and 
no  requests  to  hold  an  informal  hearing. 

n.  Basis  for  Repeal  of  Rule 

The  Commission  has  decided  to 
repeal  the  Dry  Cell  Battery  Rule  for  the 
reasons  discussed  in  the  NPR.  In  sum. 
the  Commission  has  reviewed  the 
rulemaking  record  and  determined  that 
the  practices  that  brought  about  the 
Rule,  labeling  or  advertising  dry  cell 
batteries  as  being  "leakproof,"  are  no 
longer  common  industiy  practices.  In 
adctition,  general  volimtary  compliance 
by  the  industry  with  the  requirements  of 
ANSI  Standard  C18.1M-1992  Dry  Cells 
and  Batteries — Specifications  assures 
compliance  with  the  Rule.  Although 
repealing  the  Dry  Cell  Battery  Rule 
would  eliminate  the  Commission's 
ability  to  obtain  civil  penalties  for  any 
future  misrepresentations  that  dry  cell 
batteries  are  leakproof,  the  Commission 
has  determined  that,  in  these 
circumstances,  repealing  the  Rule 
would  not  impair  the  Commission's 
ability  to  act  effectively.  Any  significant 
problems  that  might  arise  could  be 
addressed  on  a  case-by-case  basis  under 
section  5  of  the  FTC  Act,  15  U.S.C.  45, 
either  administratively  or  through 
section  13(b)  actions,  15  U.S.C  53(b), 
filed  in  federal  district  court 
Prosecuting  serious  misrepresentations 
in  district  court  allows  the  Commission 
to  obtain  injunctive  relief  as  well  as 
equitable  remedies,  ^uch  as  redress  or 
disgorgement.  Accordingly,  the 
Commission  hereby  announces  the 
repeal  of  the  Dry  Cell  Battery  Rule. 

m.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601-12.  requires  an 
analysis  of  the  anticipated  impact  of  the 
repeal  of  the  rule  on  small  businesses. 
The  reasons  for  repeal  of  the  Rule  have 
been  explained  in  this  notice.  Repeal  of 
the  rule  would  appear  to  have  little  or 
'  no  efiiact  on  small  businesses.  Moreover, 
the  Commission  is  not  aware  of  any 
existing  federal  laws  or  regulations  that 
would  conflict  with  repeal  of  the  Dry 
Cell  Battery  Rule.  Furtlier,  no  comments 
suggested  any  adverse  effect  on  small 
business  from  repeal.  For  these  reasons, 
the  Commission  certifies,  pursaunt  to 
section  605  of  the  RFA,  5  U.S.C.  605, 


*Tbeae  procedures  included:  publishing  a  Notice 
of  Propoaad  Rulemalung:  soliciting  written 
comments  on  the  Commission's  proposal  to  repeal 
the  Rule;  holding  an  informal  hearing,  if  requested 
by  interested  parties;  receiving  a  final 
recommendation  from  Commission  staff:  and 
annoiinring  final  Commission  action  in  the  Federal 


that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  Dry  Cell  Battery  Rule  imposes  no 
third-party  disclosure  requirements  that 
constitute  "information  collection 
requirements"  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
Since  1964,  therefore,  the  Rule  has 
imposed  no  paperwork  burdens  on 
marketers  of  dry  cell  batteries.  In  any 
event,  repeal  of  the  Dry  Cell  Battery 
Rule  will  permanentiy  eliminate  any 
burdens  on  the  public  imposed  by  the 
Rule. 

List  of  Subjects  in  16  CFK  Part  403 

Advertising.  Dry  cell  batteries. 
Labeling,  Trade  practices. 

PART  403— (REMOVED] 

The  Commission,  under  authority  of 
Section  18  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57a,  amends 
chapter  I  of  title  16  of  the  Code  of 
Federal  Regulations  by  removing  Part 
403. 

By  direction  of  the  Commission. 
Donald  S.  Claik. 
Secretoiy. 

(FR  Doc.  97-30111  Piled  11-14-Q7: 8:45  am) 
■iLLMa  oooc  sno-ot-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  IS 

Changes  in  Raporting  Lavela  for  Larga 
Tradar  Raporta 

AQOCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rulemaking. 

summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
amending  its  regulations  to  raise  the 
nominal  reporting  level  at  which  futurea 
commission  merchants,  clearing 
members,  foreign  brokers,  and  traders 
must  file  large  trader  reports  in 
Standard  and  Poors  (S&P)  500  futures 
from  300  to  600  contracts.  Levels  for 
filing  reports  in  the  E-mini  S*P  500 
futures  will  remain  at  300  contracts.  The 
effect  of  this  rule  amendment  is  to 
maintain  at  current  levels  the  amount  of 
information  the  Commission  receives 
concerning  large  traders  in  these 
contracts. 

^FECnVE  DATE:  December  17,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lamont  L.  Reese,  Commodity  Futures 
Trading  Conunission,  Division  of 
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Economic  Analysis,  Three  Lafayette 
Centre,  1155  21st  Street,  N.W.. 
Washington.  D.C  20581.  telephone 
(202)  418-5310. 

•UPPLEMENTARY  MFORMATKM: 
L  Background 

Reporting  levels  are  set  in  futures  to 
ensure  that  the  Conunission  receives 
adequate  information  to  cany  out  its 
market  surveillance  programs.  These  are 
designed  to  detect  and  prevent  market 
congestion  and  price  manipulation  and 
to  enforce  speciilative  position  limits.  Tn 
addition,  the  information  serves  as  a 
basis  to  gauge  overall  hedging  and 
speculative  uses  of  the  futures  markets, 
use  of  the  markets  by  foreign 
participants,  and  other  matters  of  public 
concern. 

Generally,  Parts  17  and  18  of  the 
r^ulations  require  reports  from 
members  of  contract  markets,  FCMs,  or 
foreign  brokers  (firms)  and  traders, 
respectively,  when  a  trader  holds  a 
"reportable  position";  i.e..  any  open 
position  held  or  controlled  by  a  trader 
at  the  close  of  business  in  any  one 
future  of  a  commodity  traded  on  any 
one  contract  market  that  is  equal  to  or 
in  excess  of  the  quantities  fixed  by  the 
commission  in  §  15.03  of  the 
regulations.  1 

KecenUy,  however,  the  Commission 
approved  rule  changes  submitted  by  the 
Qiicago  Mercantile  Exchange  (CME) 
which  reduce  the  size  of  the  SftP  futures 
contract  from  $500  to  $250  per  index 
point  To  implement  this  change,  the 
exchange  doubled  the  size  of  existing 
open  positions  effective  after  the  close 
of  the  market  on  October  31, 1997.  This 
increased  traders'  position  size  relative 
to  the  Commission's  current  reporting 
level  of  300  contracts,  resulting  in  an 
increased  reporting  burden  on  the 
public  and  the  processing  of  unneeded 
reports  by  the  Commission.  In  order  to 
maintain  the  current  level  of  large  trader 
information  it  receives,  the  Commission 
is  raising  the  reporting  level  for  S&P  500 
futures  from  300  to  600  contracts. 
The  CME  also  currenUy  trades  a 
smaller  size  futures  contract  on  the  S&P 
500  index.  This  contract,  termed  the  "E- 
mini,"  is  valued  at  $10  per  index  point 
and  is  currenUy  subject  to  the  same  300- 


*  Firms  which  cany  accounts  for  indert  who 
hold  "reportable  poaitions"  are  required  to  identify 
such  accounts  on  a  form  102  and  report  on  the 
series  '01  forms  any  reportable  positions  io  the 
account,  the  delivery  notices  issued  or  slopped  by 
the  account  and  any  exchanges  of  futures  for 
physicals.  Traders  who  own  or  control  reportabla 
positions  are  required  to  file  annually  a  CFTC  form 
40  giving  certain  background  information 
concerning  their  trading  in  commodity  futures  and, 
on  call  by  the  Commission,  must  submit  a  form  103 
showing  positions  and  transactions  in  the  contract 
market  specifiad  in  the  call. 


contract  reporting  level  as  the  larger 
contract.  Since  the  Commission  desires 
to  maintain  the  reporting  level  for  the 
small  contract  at  300.  the  S&P  E-mini 
contract  will  be  listed  separately  in 
§  15.03  of  the  regulations. 

n.  Related  Matten 

A.  Notice  and  Comment 

The  Administrative  Procedure  Act,  5 
U.S.C.  553(b),  requires  in  most  instances 
that  a  notice  of  proposed  rulemaking  be 
published  in  the  Federal  Register,  and 
that  opportunity  for  comment  be 
provided  when  an  agency  promulgates 
new  regulations.  Section  553(b)  sets 
forth  an  exception,  however,  when  the 
agency  for  good  cause  finds  (and 
incorporates  the  findings  and  a  brief 
statement  of  its  reasons)  that  notice  and 
public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

The  Commission  finds  that  notice  and 
public  comments  on  the  rule  changes 
announced  herein  are  unnecessary, 
because  the  amendments  are  routine 
determinations  necessitated  by 
technical  changes  to  a  currently-traded 
contract  These  routine  determinations 
are  made  to  adjust  reporting  levels, 
when  such  chuiges  lead  to  the  receipt 
by  the  Conunission  of  a  larger  number 
of  reports  than  is  necessary  for  efficient 
surveillance  of  the  market  In  this 
regard,  it  should  be  further  noted  that 
these  amendments  do  not  establish  any 
new  obligations  under  the  Commodity 
Exchange  Act  (Act).  On  the  contrary, 
these  changes  simplify  compliance  with 
the  Act  by  not  changing  persons' 
reporting  obligations  tmder  the  rules  in 
question. 

B.  The  Regulatory  Flexibility  Act  (RFA) 

The  RFA,  5  U.S.C.  601  ef  seg., 
requires  that  agencies  consider  the 
impact  of  those  rules  on  small 
businesses.  The  Commission  has 
previously  determined  that  laige  traders 
and  FCMs  are  not  "small  entities"  for 
purposes  of  the  RFA,  47  FR  18618- 
18621  (April  30, 1082).  Therefore,  the 
Chairperson,  on  briialf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  605(b),  that  the  action  taken  • 
herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

C.  Paperwork  Reduction  Act  (PRA) 

The  PRA  of  1995  (Pub.  L.  104-13 
(May  13, 1995))  imposes  certain 
requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA. 


While  this  final  rule  imposes  no 
additional  burden,  the  group  of  ruiea 
(3038-0009)  of  which  this  is  a  part  has 
the  following  burden: 
Average  burden  hours  per  response — 

0.3607 
Number  of  respondents — 6181 
Frequency  of  response— Daily 

Copies  of  the  Office  of  Management 
and  Budget  approved  information 
collection  package  associated  with  this 
rule  may  be  obtained  from  Desk  Officer, 
CFTC,  Office  of  Management  and 
Budget,  room  10202,  NEOB, 
Washington,  DC  20503.  (202)  395-7340. 

List  of  Subjects  in  17  CFR  Part  15 

Brokers,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pureuant  to  the  authority  contained  in 
the  Act  and,  in  particular,  sections  4g. 
4i,  5,  and  8a  of  the  Act,  7  U.S.C  6g.  61, 
7,  and  12a  (1900).  the  Commission 
hereby  amends  chapter  I  of  tide  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  15— REPORTS— GENERAL 
PROVISIONS 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Aothoiity:  7  U.S.C  2, 4, 5, 6a.  6c{aHd),  6f. 
6g.  6i,  ek,  6m,  6n,  7, 9,  I2a,  19,  and  21;  5 
U.S.C  552  and  552(b). 

2.  Section  15.03  is  revised  to  read  as     ' 
follows: 

115.03    Qmntmes  fixed  tor  raporHng. 
The  quantities  for  the  purpose  of 
reports  filed  under  Parts  17  and  18  of 
this  chapter  are  as  follows: 


Commodity 


Wheal  (bushels) 

Com  (bushels) 

Soyt>eans  (bushels) 

Oats  (bushels)  i^ 

Cotton  (bales)  „ 

Frozen  Concentrated  Owige 

Juice 

Soyt>ean  Oil  (contracts) 

Soybean  MeaJ  (contracts) 

Uve  Cattle  (contracts) 

Feeder  Cattle  (contracts)  .... 

Hogs  (contracts)  

Sugar  No.  1 1  (contracts)  

Sugar  No.  14  (contracts)  

Cocoa  (contracts) 

Coffee  (contracts)  

Copper  (contracts) 

GoW  (contracts)  „.... 

Sih^er  bullion  (contracts)  

Platinum  (contracts) „. 

No.  2  Heating  Oil  (contracts)  ... 
Cnjde  Oil.  Sweet  (contracts)  ... 
Unleaded  Gasoline  (contracts) 

Natural  Gas 

Long-Term  U.S.  Treasury 

Bonds  (contracts)  


Quantity 


500,000 

750,000 

500,000 

500,000 

5,000 

50 
175 
175 
100 

50 

50 
300 
100 
100 

50 
100 
200 
ISO 

50 
250 
300 
ISO 
100 

500 
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Commodity 

Quantity 

100 

GNMA  (contracts)  — ....«...> 

Three-Month  (13-Week)  U.S. 

Treasury  BHIs  (contracts)  

150 

Long-Term  U.S.  Treasury 

500 

Medium-Term  U.S.  Treasury 

300 

Short-Term  U.S.  Treasury 

Notes  (contracts) 

200 

Three-Month  Eurodollar  Time 

Deposit  Rates  (contracts)  — 

860 

Thirty-Dey  Interest  Rates  (cor»- 

tracts)  — 

100 

One-Month  Libor  Rates  (corv 

tracts)  - 

100 
200 

Foreigii  Currencies  (corrtracis) 

U.S.  Dollar  Index  (contracts)  .... 

SO 

Standard  and  Poor's  500  Stock 

Pnce  Index  (contracts)  

600 

Standard  and  Poor's  500  Stock 

Prica  Index.  E-Mini  (con- 

tracts)   

300 

New  York  Stock  Exchange 

Composite  Irxlex  (contacts) 

SO 

Amex  Msfor  Market  Index,  Maxi 

(contracts)  

100 

Nikkei  Stock  Index  (contracts)  - 

SO 

Municipal  Bonds  (contracts)  — 

100 

Value  Line  Average  Index  (coiv 

tracts)  ~ „.....~ 

SO 

All  Other  Commodities  (con- 

tracts)   

25 

Issued  in  Washington,  D.C..  this  7th  day  of 
November  1997  by  the  Commissioa. 

fMnA.Wabb. 

Secretary  of  the  Commistion. 
*[FR  Doc.  97-29995  FUed  ll-14-«7:  8:45  am] 
MLUNQ  OOOC  OBI-OI-P 


DEPARTMENT  OF  ENERGY 

Fadsral  Eiwrgy  Regulatory 
ConNnission 

18CFRPwt11 
[Docket  Na  RM86-2-000] 

Update  of  the  Federal  Energy 
Regulatory  Commisaion's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Qovemment  Lands 

Issued  November  10, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 


ACTION:  Final  rule;  update  of  Federal 
land  use  fees. 

summary:  On  May  8  .1987,  the 
Commission  issued  its  final  rule 
amending  Part  11  of  its  regulations 
(Order  No.  469.  52  PR  18201.  May  14. 
1987).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Fart  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use, 
and  the  methodology  for  assessing 
Federal  land  use  charges. 

In  accordance  with  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  based  on  the  most  recent  schedule  of 
fees  for  the  use  of  linear  rights-of-way 
prepared  by  the  United  States  Forest 
Service.  Since  the  next  fiscal  year  will 
cover  the  period  from  October  1, 1997, 
through  September  30, 1998.  the  fees  in 
this  notice  will  become  effisctive 
October  1, 1997.  The  fees  will  apply  to 
fiscal  year  1998  aimual  charges  for  the 
use  of  government  lands. 
EFFECTIVE  IMTE:  October  1, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Faimie  Kingsberry,  Financial  Services 
Division,  QNffice  of  the  Executive 
Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C 
20426,  (202)  219-2885. 
SUPPLEMa«TARY  MFOHMATKM:  In 
accordance  with  Section  11.2, 18  CFR. 
the  land  values  included  in  this 
document  will  be  published  in  the 
Federal  Register.  In  addition,  the 
Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  contents  of  this  document  during 
normal  business  hours  in  Room  2A  at 
the  Commission's  Headquarters,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000.  9600,  7200.  4800, 
2400,  or  1200  bps,  full  duplex,  no 
pcuity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  WordPerfect  6.1 
format.  CIPS  user  assistance  is  available 
at  202-20&-2474. 

QPS  can  also  be  accessed  over  the 
Internet  by  pointing  youx  browser  to  the 
URL  address:  http://www.ferc.f8d.U8. 
Select  the  link  to  OPS. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems    . 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

List  ofSubfactB  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 
Oiristie  McGw, 

Executive  Director  and  Chief  Fmandal 
Officer. 

Accordingly,  the  Commission. 
eSiactive  October  1. 1997,  amends  Part 
11  of  Chapter  I.  Title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  11— (AMENDED] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Aatliority:  16  U.S.C  791a-625r:  42  U.S.C 
7101-7352. 

2.  In  Part  11.  Appendix  A  is  revised 
to  read  as  follows: 


Appendix  A  to  Part  H— Fee  Schedule  For  FY  1996 


Stale 


County 


Rale  per 
acre 


ALABAMA... 
ARKANSAS 
ARIZONA  .„. 


CALIFORNIA 


ALL  COUNTIES  -_ - ~ 

ALL  COUNTIES  _ _ „ - _. 

APACHE,  COCHISE,  GILA.  GRAHAM,  LA  PAZ,  MOHAVE,  NAVAJO, 
PIMA.  YAVAPAI,  YUMA  COCONINO  NORTH  OF  COLORADO 
RIVER. 

COCONINO  SOUTH  OF  COLORADO  RIVER.  GREENLEE.  MARI- 
COPA PINAL.  SANTA  CRUZ. 

IMPERIAL.  INYO,  LASSEN,  MODOC,  RIVERSIDE,  SAN  BERNARDINO 


$24.43 

18.34 

6.10 


24.43 
12.22 
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State 


COLORADO 


CONNECTICirr 
FLORIDA 


GEORGIA 
IDAHO 


KANSAS 


ILUNOIS 

INDIANA 

KENTUCKY  , 
LOUISIANA  . 

MAINE  

MICHK3AN  ... 


MINNESOTA 
MISSISSIPPI 
MISSOURI  .... 
MONTANA .... 


NEBRASKA  

NEVADA  


Cotmty 


SISKIYOU _...„ 

ALAMEDA  ALPINE.  AMADOR.  BUTTE,  CALAVERAS.  COLUSA 
CONTRA  COSTA,  DEL  NORTE,  EL  DORADO,  FRESNO,  GLENN, 
HUMBOLDT.  KERN,  KINGS,  LAKE.  MADERA  MARIPOSA 
MENDOCINO.  MERCED,  MONO,  NAPA.  NEVADA  PLACER. 
PLUMAS.  SACRAMENTO,  SAN  BENITO,  SAN  JOAQUIN.  SANTA 
CLARA  SHASTA  SIERRA.  SOLANO.  SONOMA  STANISLAUS. 
SUTTER,  TEHAMA,  TRINITY.  TULARE,  TUOLUMNE.  YOLO.  YUBA 
LOS  ANGELES.  MARIN,  MONTEREY.  ORANGE,  SAN  DIEGO,  SAN 
FRANCISCO,  SAN  LUIS  OBISPO,  SAff  MATEO.  SANTA  BARBARA, 
SANTA  CRUZ.  VENTURA 

ADAMS.  ARAPAHOE.  BENT,  CHEYENNE,  CROWLEY.  ELBERT,  EL 
PASO,  HUERFANO.  KK3WA,  KIT  CARSON,  LINCOLN,  LOGAN. 
MOFFAT.  MONTEZUMA.  MORGAN.  PUEBLO,  SEDGWICK.  WASH- 
INGTON, WELD,  YUMA 

BACA.  DOLORES.  GARRELD.  LAS  ANIMAS,  MESA 

MONTROSE,  OTERO,  PROWERS,  RIO  BLANCO,  ROUTT.  SAN 
MK3UEL 

ALAMOSA  ARCHULETA.  BOULDER,  CHAFFEE,  CLEAR  CREEK. 
CONEJOS,  COSTILLA.  CUSTER,  DENVER,  DELTA  DOUGLAS. 
EAGLE.  FREMONT.  GILPIN.  GRAND.  GUNNISON,  HINSDALE. 
JACKSON,  JEFFERSOf*,  LAKE,  LA  PLATA  LARIMER,  MINERAL, 
OURAY.  PARK  PITKIN.  RO  GRANDE,  SAGUACHE,  SAN  JUAN, 
SUMMIT,  TELLER 

ALL  COUNTIES 

BAKER.  BAY  BRADFORD,  CALHOUN,  CLAY.  COLUMBIA,  Wxi! 
DUVAL,  ESCAMBIA  FRANKLIN,  GADSDEN,  GILCHRIST,  GULF, 
HAMILTON,  HOLMES,  JACKSON.  JEFFERSON,  LAFAYETTE, 
LEON,  UBERTY.  MADISON,  NASSAU,  OKALOOSSA  SANTA  ROSA. 
SUWANNEE,  TAYLOR.  UN»N,  WAKULLA  WALTON,  WASHING- 
TON, 

ALL  OTHER  COUNTIES  . 

ALL  COUNTIES 

CASSIA.    GOODING."' JEROMEi"'uNa)LN"^ 
OWYHEE,  POWER.  TWIN  FALLS. 

ADA  ADAMS.  BANNOCK.  BEAR  LAKE,  BENEWAH.  BINGHAM. 
BLAINE.  BOISE,  BONNER,  BONNEVILLE,  BOUNDARY.  BUTTE. 
CAMAS.  CANYON,  CARIBOU,  CLARK.  CLEARWATER,  CUSTER, 
ELMORE,  FRANKUN,  FREMONT.  GEM,  IDAHO,  JEFFERSON, 
KOOTENAI.  LATAH,  LEMHI,  LEWIS,  MADISON,  NEZ  PERCE. 

PAYETTE,  SHOSHONE,  TETON.  VALLEY.  WASHINGTON 

Aa  OTHER  COUNTIES  „ „ 

"NORTON  "-....— ..~~.........—.~— .......—...........„„.„._„......._„..„„. 

ALLCOtJNTIES 

ALL  COUNTIES ......... — _ . .„.,,.. ...._... 

ALL  COUNTIES 

Aa  COUNTIES 

ALL  COUNTIES .    _ 

ALGER.  BARAGA  CHIPPEWA.  D^KINSON.  DELTA  GOGEBIC  

HOUGHTON,  IRON.  KEWEENAW,  LUCE.  MACKINAC.  MARQUETTE. 
MENOMINEE.  ONTONAGON,  SCHOOLCRAFT. 

Aa  OTHER  COUNTIES  -.„ 

ALL  COUNTIES 

Aa  COUNTIES 

Aa  COUNTIES _ 

BK3  HORN.  BLAINE.  CARTER,  CASCADE  CHOUTEAU,  CUSTER. 
DANIELS,  McCONE,  MEAGHER,  DAWSON,  FAaON,  FERGUS, 
GARFIELD. 

GLACIER,  GOLDBI  VALLEY,  Hia  JUDITH  BASIN,  LIBERTY, 
MUSSELSHEa  PETROLEUM,  PHILUPS,  PONDERA  POWDER 
RIVER,  PRAIRIE,  RICHLAND,  ROOSEVELT,  ROSEBUD.  SHERIDAN. 
TETON,  TOOLE.  TREASURE,  VALLEY.  WHEATLAND,  WIBAUX. 
YEaOWSTONE. 

BEAVERHEAD.  BROADWATER  CARBON,  DEER  LODGE,  FLATHEAD. 
GALLATIN.  GRANITE,  JEFFERSON.  LAKE.  LEWIS  &  CLARK,  LIN- 
COLN, MADISON,  MINERAL  MISSOULA,  PARK,  POWEa  RAVALLI. 
SANDERS.  SILVER  BOW. 

STiaWATER  SWEET  GRASS „ „ 

Aa  COUNTIES 

CHURCHia  CLARK.  ELKO.  ESMERALDA  EUREKA,  HUMBOLDT, 
LANDER,  UNCOLN.  LYON,  MINERAL  NYE.  PERSHING.  WASHOE. 
WHITE  PINE. 

CARSON  CITY,  DOUGLAS,  STOREY 


Rale  par 


18.34 
30.55 


36.67 
6.10 


12JZ2 

12.22 

24.43 


6.10 
36.67 


61.10 

36.67 

6.10 

18.34 


18.34 
6.10 
12.22 
18.34 
30.55 
18.34 
3647 
1S.34 
18.34 
18.34 

24.43 
18.34 
24.43 
18.34 
6.10 


6.10 


18J4 


18.34 
6.10 
3.05 


30.56 
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NEW  HAMPSHIRE 
NEW  MEXICO 


NEW  YORK 

NORTH  CAROUNA 
NORTH  DAKOTA  .„ 

OHIO  

OKLAHOMA 


OREGON 


PENNSYLVANIA  . 
PUERTO  RKX)  ... 
SOUTH  DAKOTA 


SOUTH  CAROLINA 

TENNESSEE  .„ 

TEXAS  


County 


UTAH 


VERMONT 

VIRGINIA 

WASHINGTON 


WEST  VIRGINIA 

WISCONSIN 

WYOMING 


ALL  COUNTIES 

CHAVES.     CURRY.     DE     BACA,     DONA     ANA.     EDDY.     GRANT. 

GUADELUPE. 
HARDING.  HIDALGO.  LEA.  LUNA.  MCKINLEY.  OTERO.  QUAY.  ROO- 
SEVELT, SAN  JUAN.  SOCORRO.  TORRANCE. 

RIO  ARRIBA.  SANDOUAL.  UNION  .._ 

BERNAULLO.  CATRON.  QBOLA.  COLf  AX.  UNCOLN.  LOS  ALAMOS. 
MORA.  SAN  MIGUEL,  SANTA  FE.  SIERRA.  TAOS.  VALENOA. 

ALL  COUNTIES 

ALi-  COUNTlcS  »—.—».«—»—»—»««■—»»»——*»»—»  • ———*»*««««»«»—•»«»«»»*»-—•«■*——— 

ALL  COUNTIES 

ALL  COUNTIES 

Aa  OTHER  COUNTIES  

BEAVER.  CIMARRON.  ROGER  MILLS.  TEXAS  ... 

LE  FLORE.  MC  CURTAIN 

HARNEY.  LAKE,  MALHEUR  ...- 

BAKER.  CROOK.  DESCHUTES.  GILLIAM.  GRANT.  JEFFERESON, 
KLAMATH.  MORROW.  SHERMAN  UMATILLA.  UHKJN.  WALLOWA. 

WASCO.  WHEELER — 

COOS.  CURRY.  DOUGLAS.  JACKSON.  JOSEPHINE  „ 

BENTON.  CLACKAMAS.  CLATSOP.  COLUMBIA,  HOOD  RIVER,  LANE. 
UNCOLN.  LINN.  MARKX,  MULTNOMAH.  POLK.  TILLAMOCK. 
WASHINGTON.  YAMHILL. 

ALLCOUffTIES 

^^^^..^^^^^.^..„.™^.„.^^.„..^^^^  IT. ." 

MEAD.  PENNINGTON 

ALL  OTHER  COUNTIES  

Aa  COUNTIES 


ALL  OTHER  ZONES 


CULBERSON.  EL  PASO,  HUDSPETH 

ALL  OTHER  COUNTIES  - 

BEAVER,  BOX  ELDER.  CARBON.  DUCHESNE.  EMERY,  GARRELO. 

GRAND.   IRON.   JAUB.   KANE.   MILLARD.   SAN  JUAN.   TOOELE. 

UINTAH,  WAYNE. 
WASHINGTON 
CACHE.  DAGGETT.  DAV^.MORi^  SALT  LAKE, 

SANPETE.  SEVIER.  SUMMIT.  UTAH.  WASATCH.  WEBER 

ALL  COUNTIES  ...„ - - 

ALL  COUNTIES - 

ADAMS.     ASOTIN.     BENTON.    CHELAN.    COLUMBIA.     DOUGLAS. 

FRANKUN.  GAR^ELD.  GRANT,  KimTAS.  KUCKITAT.  LINCOLN. 

OKANAQAN.  SPOKANE. 

WALLA  WALLA.  WHITMAN.  YAKIMA  

FERRY.  PEND  OREILLE.  STEVENS  

CALLAM.  CLARK.  COWUTZ.  GRAYS  HARBOR.  ISLAND.  JEFFER- 
SON.  KING.   KITSAP.   LEWIS.   MASON.   PAQFK;.   PIERCE.   SAN 

JUAN.       SKAGIT,       SKAMANIA,       SNOHOMISH.       THURSTON, 

WAHKIAKUM,  WHATCOM. 

ALL  COUNTIES _ 

ALL  COUNTIES — 

ALBANY.     CAMPBBJ.,     CARGON.     CONVERSE.     GOSHEN,     HOT 

SPRINGS,  JOHNSON,  LARAMIE,  LINCOLN.  NATRONA,  NIOBRARA. 

PLATTE,    SHERIDAN,    SWEETWATER.     FREMONT,    SUBLETTE. 

UINTA.  WASHAKIE. 
BK3  HORN.  CROOK.  PARK.  TETON.  WESTON 


Rate  per 
acre 


ia34 
6.10 

S.10 

12JZ2 

24.43 
36.67 

6.10 
24.43 

6.10 
12.22 
16.34 

6.10 
12^ 

12.22 
18.34 
24.43 


24.43 
36.67 
19.34 
18.34 

6.10 
36.67 
24.43 

6.10 
36.67 

6.10 


12.22 

18.34 

24.43 
24.43 
12.22 


12.22 

18.34 
24.43 


24.43 

18.34 

6.10 


18.34 


[FR  Doa  97-30062  Filml  11-14-97:  8:45  un) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  8«rvle« 

19CFRPart133 

RW 1615-AC10  ^ 

[1.0. 97-61] 

AnttcountarfStting  Consumsr 
Protsction  Act:  Disposition  of 
MsrclMrKiss  Bssring  Countsrfsit 
Amsrican  Tiadsmarlcs;  Civil  Psnaltiss 

AGENCY:  Customs  Servioe,  Treasury: 
action:  Interim  regulations. 

SUMMARY:  This  dociunent  amends  the 
Customs  Regulations  on  an  interim  basis 
to  implement  two  statutory  changes 
contained  in  the  Anticounterfiaiting 
Consumer  Protection  Act  of  1996 
(ACPA)  enacted  by  Congress  to  protect 
consumers  and  American  businesses 
from  counterfeit  copyrighted  and 
trademarlwd  products.  In  general,  the 
amendments  made  by  the  ACPA  are 
designed  to  help  Customs  fight 
counterfisiting  more  efCsctively  by 
enhancing  its  information  base  to 
interdict  illicit  shipments  of , 
trademarked  merchandise,  by 
strengthening  the  civil  remedies 
available  to  intellectual  property  owners 
harmed  by  counterfeiting,  and  ^ 
providing  the  government  with 
additionad  tools  to  address  intellectual 
property  violations.  The  provisions  of 
the  ACPA  addressed  in  this  document 
concmn  the  government  disposition  of 
merchandise  bearing  counterfeit 
American  trademarks,  and  the 
imposition  of  civU  penalties  on  any 
person  who  directs,  assists  financially 
or  otherwise,  or  aids  and  abets  the 
importation  of  counterfeit  goods. 
DATES:  Intoim  rule  effective  November 
17, 1997;  comments  must  be  submitted 
by  January  16. 1998. 

A00RES8ES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW..  Washington.  DC  20229. 
Conunents  submitted  may  be  inspected 
at  the  Regulations  Branch.  Office  of 
Regulations  and  Rulings.  U.S.  Customs 
Service.  1300  Pennsylvania  Avenue. 
NW.,  3rd  Floor,  Washington,  DC. 

FOR  FURTHER  INFORMATION  OONTACT: 

For  Entry  Questions — ^Jerry  Laderberg, 
Entry  and  Carrier  Rulings  Branch, 
(202)  927-2320.  Office  of  Regulations 
and  Rulings; 

For  Penalties  and  Other  Legal 
Questions— Charles  Ressin.  Penalties 


Branch.  (202)  927-2344.  or  John 
Atwood,  Intellectual  Property  Rights 
Branch,  (202)  927-2330,  Office  of 
Regulations  and  Rulings. 

SUPPLEMENTARY  MFORMATKIN: 

Background 

Finding  that  counterfeit  products  cost 
American  businesses  an  estimated  $200 
billion  each  year  worldwide.  Congress 
enacted  the  Anticounterfeiting 
Consiuner  Protection  Act  of  1996 
(ACPA)  to  make  sure  that  Federal  law 
adequately  addresses  the  scope  and 
sophistication  of  modem  counterfeiting. 
See.  S.  RpL  No.  177. 104th  Cong..  1st 
Sess.  (1995).  reprinted  in  (1996)  6 
U.S.CC.ftA.N.  1074.  On  Jidy  2. 1996, 
the  President  s^ned  the  AO'A  into  law 
(Pub.  L.  104-153. 110  Stat  1386).  The 
ACPA  was  designed  to  provide 
important  weapons  against 
counterfeiters  in  four  principal  arees. 
First,  it  increases  criminal  penalties  fat 
counterfeiting  and  allows  law 
enforcement  to  fight  counterfsiters  at 
the  organizational  level  by  making 
trafficking  in  counterfeit  goods  or 
services  an  ofiense  under  the  Racketeer 
Influenced  and  Corrupt  Organizations 
(RICO)  Act,  by  providing  increased 
impriscmment  terms,  criminal  fines,  and 
asset  forfeiture  against  those  involved  in 
criminal  counterfeiting  enterprises. 
Second,  the  legislation  enhances  law 
enforcement's  ability  to  fi^t 
counterfeiting  more  effectively  by 
increasing  the  involvement  of  all  levels 
of  law  enforcement  and  expanding  their 
power  to  seize  coimterfeit  goods  and  the 
tools  of  the  counterfeit  trade.  Third,  the 
legislation  helps  stem  the  flow  of 
coimterfeit  goods  by  making  it  easier  to 
find  imported  counterfeit  goods  and 
making  it  more  difficult  for  seized  goods 
to  reenter  the  stream  of  commerce. 
Lastiy,  the  ACPA,  in  part,  strengthens 
the  hand  of  businesses  harmed  by 
counterfeiters  by  updating  existing 
statutes  and  providing  additional  civil 
penalties  and  ranedies  against 
counterfeiters. 

Section  14  of  the  ACPA  directs  the 
Secretary  of  the  Treasiuy  to  prescribe 
such  regulations  or  amendments  to 
existing  regulations  as  may  be  necessary 
to  implement  and  enforce  particular 
provisions  of  the  ACPA.  Accordingly, 
Customs  will  amend  its  regulations  as  a 
result  of  the  enactment  of  sections  8.  9. 
10, 11,  and  12  of  the  ACPA.  and  these 
changes  will  be  implemented  in  several 
Federal  Register  documents.  This 
document  concerns  sections  9  and  10  of 
the  ACPA. 

Section  9  of  the  ACPA  pertains  to. 
government  disposition  of  merchandise 


bearing  American  trademark 
information  and  amends  section  526(e) 
of  the  Tariff  Act  of  1930.  as  amended, 
(19  U.S.C.  1526(e))  to  ensiue  that 
counterfeits  of  American  products  are 
routinely  destroyed,  unless  there  is  no 
public  safety  risk  and  the  trademark 
owner  agrees  to  s(Hne  other  disposition 
of  the  merchandise.  Thus,  section  9  of 
the  ACPA  makes  the  destruction  of 
forfeited  coimterfeit  merchandise  the 
general  rule,  which  is  necessary  to 
ensure  that  counterfeited  merchandise 
is  not  returned  to  the  violator  who  could 
simply  redistribute  the  counterfeit 
goods.  The  provisions  of  section  526(e) 
are  provided  for.  in  part,  at  §  133.52(c) 
of  the  Customs  Regulations  (19  CFR 
133.52(c)).  which  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  the  texts  of 
paragraphs  (cKl)  through  (c)(3),  and 
removing  the  provisions  of  paragraph 
(c)(4). 

Section  10  of  the  ACPA  pertains  to 
civil  penalties  and  further  nTnim<4» 
section  526  of  the  Tariff  Act  of  1930  (19 
U.S.C  1526)  by  adding  a  new 
subsection  (f).  New  subsection  (f) 
provides  for  civil  fines  on  persona 
involved  in  the  importation  of 
merchandise  bearing  a  counterfeit 
American  trademark  and  are  in  addition 
to  any  other  civil  or  criminal  penalty  or 
other  remedy  authorized  by  law.  The 
fine  may  be  imposed  on  any  person  who 
directs,  assists  financially  or  otherwise, 
or  aids  and  abets  the  importation  of 
merchandise  for  sale  or  public 
distribution  that  is  seized  pursuant  to  19 
U.S.C.  lS26(e).  For  the  first  seizure,  the 
fine  imposed  can  be  an  amount  up  to 
the  value  of  the  merchandise  as  if  it 
were  genidne.  besed  on  the 
manufecturer's  suggested  retail  price 
(MSRP).  For  subsequent  seizures,  the 
fine  imposed  can  be  an  amount  up  to 
twice  the  value  of  the  merchandise  as  if 
it  were  genuine,  based  on  the  MSRP. 
This  provision  has  two  primary 
purposes.  Pint,  it  will  provide  a 
deterrent  to  counterfeiting  in  cases  in 
which  resources  are  not  available  to 
bring  a  criminal  case.  Sectmd,  it  makes 
pendties  related  to  imported  counterieit 
products  at  least  as  stringent  as  those 
penalties  applied  to  cotmterfeits  made 
in  this  country.  For  the  purposes  of 
mitigation  of  these  civil  fines,  Customs 
has  decided  to  apply  the  guidelines  for 
remission  contained  in  the  Appendix  of 
Customs  Directive  4400-07  (January  26. 
1988).  As  there  are  cuirentiy  no 
Customs  Regulations  that  provide  for 
civil  fines  for  those  involved  in  the 
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importation  of  counterfeit  trademark 
goods,  a  new  §  133.25  is  created  to 
implement  the  provisions  of  section 
526(f). 

Comnwiits 

Before  adopting  these  interim 
regulatory  amendments  as  a  final  rule, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Infonnation  Act  (5  U.S.C.  552).  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4).  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)],  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW..  3rd  floor,  Washington,  DC 

IiupplicaUlity  of  Notice  and  Public 
Caamieat.  Delayed  Effsctive  Date 
laquirement,  the  Regulatory  Flexilnlity 
Act,  and  Executive  Order  12866 

Pursuant  to  5  U.S.C.  553(b)(B),  it  has 
been  determined  that  it  would  be 
contrary  to  the  public  interest  to  issue 
this  rule  with  notice  and  public 
procedures  because  the  rule  implements 
statutory  provisions  enacted  to  protect 
trademark  owners  and  the  public  from 
imported  merchandise  bearing  a 
counterfeit  American  trademark.  For 
this  reason,  and  pursuant  to  5  U.S.C. 
553(d)(3),  good  cause  exists  to  make  this 
rule  eCfoctive  immediately  without  a  30- 
day  delayed  effiactive  date.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  interim  regulations,  the 
provisioDS  of  the  Regulatory  Flexibility 
Act  (S  U.S.C  601  et  seq.)  do  not  apply. 
This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

List  of  Sabiecti  in  19  CFR  Part  133 

Copyrights,  Counterfeit  goods. 
Customs  duties  and  inspection.  Imports, 
Penalties,  Prohibited  merchandise. 
Reporting  and  recordkeeping 
requirements.  Restricted  merchandise. 
Seizures  and  forfeitures,  Trademarks, 
Trade  names.  Unfair  competition. 

Ameadmenle  to  the  Regulations 

For  the  reasons  stated  above,  part  133 
of  the  Customs  Regulations  (19  CFR  part 
133),  is  amended  on  an  interim  basis  as 
set  forth  below: 

PART  133— TRADEMARKS,  TRADE 
NAMES.  AND  COPYRtOHTS 

1.  The  general  authority  citation  for 
part  133  continues  to  read  as  follows: 


Authority:  17  U.S.C  101,  601,  602,  603;  19 
U.S.a  66.  1624;  31  U.S.C  9701. 


2.  A  new  §  133.25  is  added  to  read  as 
follows: 

f  133.25    Civtl  finas  for  thoae  Involvad  in 
ItM  Importation  of  counterfeK  trademertt 


In  addition  to  any  other  penalty  or 
remedy  authorized  by  law,  Customs 
may  impose  a  civil  fine  on  any  person 
who  directs,  assists  financially  or 
othenvise,  or  aids  and  abets  the 
importation  of  merchandise  bearing  a 
counterfeit  American  trademark  as 
follows: 

(a)  First  violation.  For  the  first  seizure 
of  such  merchandise,  the  fine  imposed 
shall  not  be  more  than  the  domestic 
value  of  the  merchandise,  [see, 

§  162.43(a)  of  this  chapter),  as  if  it  had 
been  genuine,  based  on  the 
manufacturer's  suggested  retail  price  of 
the  merchandise  at  the  time  of  seizure. 

(b)  Second  and  subsequent  violations. 
For  the  second  and  any  subsequent 
seizure  of  such  merchandise,  the  fine 
imposed  shall  not  be  more  than  twice 
the  value  of  the  merchandise  as  if  it  had 
been  genuine,  as  determined  by  the 
manuiiactxirer's  suggested  retail  price  of 
the  merchandise  at  the  time  of  seizure. 

3.  Section  133.52  is  amended  by 
revising  paragraph  (c)  as  follows: 

f133.52    Disposition  el  forMted 


(c)  Articles  bearing  a  counterfeit 
trademark.  Merchandise  forfeited  for 
violation  of  the  trademark  laws  shall  be 
destroyed,  unless  it  is  determined  that 
the  merchandise  is  not  unsafe  or  a 
hazard  to  health  and  the  Commissioner 
of  Customs  or  his  designee  has  the 
¥irritten  consent  of  the  U.S.  trademark 
owner,  in  which  case  the  Commissioner 
of  Customs  or  his  designee  may  dispose 
of  the  merchandise,  after  obliteration  of 
the  trademark,  where  faasible,  by: 

(1)  Delivery  to  any  Federal,  State,  or 
local  government  agency  that,  in  the 
opinion  of  the  Conunissioner  or  his 
designee,  has  established  a  need  for  the 
merchandise;  or 

(2)  Gift  to  any  charitable  institution 
that,  in  the  opinion  of  the  Commissioner 
or  his  designee,  has  established  a  need 
for  the  merchandise;  or 

(3)  Sale  at  public  auction,  if  more  than 
90  days  has  passed  since  the  forfeiture 
and  Customs  has  determined  that  no 
need  for  the  merchandise  has  been 


established  under  paragraph  (c)(1)  or 
(c)(2)  of  this  section. 
Geot!^  |.  Wstss. 
Commissioner  of  Customs. 
Approved:  )u]y  3. 1997. 
)oha  P.  Simpson.  « 

Deputy  Assistant  Secretaiy  of  the  Tnamuy. 
(FR  Doc.  97-30048  FUed  11-14-97;  8:45  am] 
SaUNQCOOC' 


DEPARTMENT  OF  THE  TREASURY 
BurMNj  of  Alcohol,  Tobacco  and 


27  CFR  Part  47 
[T-O.  ATF-303;  97-466] 
RIN:  1612-ABa2 

Ramoval  of  Raatiicttowa  on 
linpottalion  of  Datanaa  Artidaa  Front 
spacnwa  iwaw  inoapanaafn  SNBias  oi 
tha  FOnnar  Sovlat  Union  and 
Yugoalavla  and  To  Amand  tha  Tann 
"Military  nraarma  and  Ammunition" 

AQBICY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATP).  Department  of  the 

Treasury. 

ACTION:  Final  rule  (Treasury  decision). 

SUMMARY:  This  final  rule  removes  the 
following  States  of  the  former  Soviet 
Union  from  the  list  of  countries  from 
which  the  import  of  defisnse  articles  into 
the  United  States  is  proscribed:  Geoigia, 
Kazakstan,  Kyigyzstan,  Moldova, 
Russian  Federation,  Turkmenistan, 
Ukraine,  and  Uzbekistan.  The  rule  also 
restricts  the  importation  of  certain 
firearms  and  ammunition  located  or 
manufactured  in  any  of  the  above 
coiuitries  or  previously  manufactured  in 
the  Soviet  Union  to  conform  to 
limitations  contained  in  an  agreement 
between  the  United  States  and  the 
Russian  Federation  and  in  accordance 
with  advice  from  the  Department  of 
State.  The  final  rule  specifies  the 
firearms  that  are  allowed  to  be  imported 
from  these  countries  as  vrell  as 
ammunition  that  may  not  be  imported 
from  these  coimtries.  The  final  rule  also 
revises  the  list  of  proscribed  countries  to 
reflect  the  lifting  of  the  embargo  on 
importation  of  diafense  articles  and 
defense  services  from  the  states  of  the 
former  Yugoslavia,  except  for  Serbia  and 
Montenegro.  Finally,  the  regulations  are 
being  revised  to  require  applications  to 
import  parts  of  military  firearms  or 
ammunition  of  United  States 
manufacture  to  be  submitted  with 
statements  certifying  that  the  parts  were 
not  furnished  to  a  foreign  government 
under  a  foreign  assistance  or  sales 
program  of  the  United  States. 
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DATES:  The  amendments  to  27  CFR 
47.52  are  effective  November  17, 1997. 
The  amendment  to  27  CFR  47.52(c)  wras 
efiisctive  December  20, 1996. 

Applicability  dates.  Removal  of  the 
Russian  Federation  from  the  list  of 
proscribed  countries  was  applicable 
April  5. 1996.  Removal  of  Georgia, 
Kazakstan,  Kyrgyzstan,  Moldova, 
Turkmenistan,  and  Uzbekistan  was 
applicable  August  12, 1996.  Removal  of 
Uloaine  was  applicable  September  10, 
1996.  Lifting  of  the  embargo  on 
importation  of  defense  articles,  other 
tlum  heavy  weapons,  ammimition 
therefor,  mines,  military  aircraft  and 
helicopters  from  a  number  of  the  states 
of  the  country  formerly  known  as 
Yugoslavia  was  applicable  March  14, 
1996.  Lifting  of  restrictions  on  the 
importation  of  the  remainder  of  defense 
articles  and  defense  services  from  a 
number  of  the  states  of  the  former 
Yugoslavia  was  applicable  July  12, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Mendoza,  Specialist,  Firearms  and 
Explosives  Imports  Branch,  Bureau  of 
Alcohol,  Tobmxo  and  Firearms,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226,  (202)  927-8320. 

SUPPLEMENTARY  INFORMATION:  The  Arms 
Export  Control  Act  of  1976  (AECA).  22 
U.S.C  2778,  gives  the  President  of  the 
United  Slates  the  authority  to  control 
the  import  and  export  of  defense  articles 
and  defense  services. 

Executive  Order  11958  of  January  18, 
1977,  as  amended  (42  FR  4311), 
delegated  the  authority  to  control 
exports  of  defense  articles  and  defense 
services  to  the  Secretary  of  State.  The 
Executive  Order  also  delegated  to  the 
Secretary  of  the  Treasury  the  authority 
to  control  the  import  of  such  articles 
and  services.  However,  as  stated  in  27 
CFR  47.55,  ATF  is  guided  by  the  views 
of  the  Departments  of  State  and  Defense 
on  matters  affecting  world  peace  and  the 
external  security  and  foreign  policy  of 
the  United  States. 

New  Independent  States  of  the  Former 
Soviet  Union 

By  letter  dated  April  5, 1996,  the 
Secretary  of  State  advised  the  Director. 
ATF,  that,  under  the  authority  of 
Section  38  of  the  AECA  it  is  no  longer 
the  policy  of  the  United  States  to  deny 
licenses,  other  approvals,  exports  and 
imports  of  defense  articles  and  d^iense 
services  destined  for  or  originating  in 
the  Russian  Federation  (Russia).  The 
State  £>epartment  requested  that  the 
Director  implement  this  decision 
immediately  with  respect  to  his 
authority  over  imports  imder  Section  38 


of  the  AECA  and  amend  the  regulation 
at  27  CFR  47.52(a)  to  reflect  this  change 
in  foreign  policy.  On  April  29, 1996, 
ATF  published  in  the  Federal  Register 
a  Statement  of  Policy  annouiuiing  this 
change  in  foreign  policy  (Notice  No. 
821,  61  FR  18678). 

The  April  5, 1996.  letter  also  informed 
ATF  that  an  agreement  between  the 
United  States  and  the  Russian 
Federation  on  exports  of  firearms  and 
ammunition  frova  the  Russian 
Federation  to  the  United  States  (the 
Agreement)  was  signed  on  April  3, 
1996,  and  entered  into  force  on  that 
date.  The  letter  stated  that  carrying  out 
such  an  agreement  and  keeping  out 
unacceptable  types  of  munitions  from 
the  United  States  are  United  States 
foreign  policy  concerns.  On  this  basis, 
the  State  Department  advised  the 
Department  of  the  Treasury  to  exercise 
its  authority  under  the  AECA  by 
denying  applications  to  import  firearms 
and  ammunition  located  or 
manufactured  in  Russia  or  previously 
manufacttired  in  the  Soviet  Union  that 
would  be  inconsistent  with  the 
Agreement  The  State  Department 
advised  Treasury  that  the  foregoing  did 
not  apply  to  conditional  imports  of 
firearms  and  ammunition  that  would 
serve  as  samples  for  purposes  of 
determining  whether  the  items  are  of  a 
type  authorized  for  importation  under 
the  Agreement 

The  Agreement  provides  that  Russia 
shall  not  allow  the  exportation  to  the   ■ 
United  States  of  firearms  other  than 
those  specified  in  Annex  A  to  the 
Agreement  and  will  prohibit  exportation 
to  the  United  States  of  ammunition 
specified  in  Annex  B  to  the  Agreement 
The  Agreement  also  provides  that  new 
types  of  firearms  and  ammtinition 
manufactured  after  February  9, 1996, 
may  not  be  exported  by  Russia  under 
the  Agreement  unless  the  parties  agree 
in  writing  to  amend  die  Agreement 
accordingly.  The  Agreement,  including 
Annexes  A  and  B,  was  published  in  its 
entirety  in  Notice  No.  821. 

By  letter  dated  June  24, 1996,  the 
Secretary  of  State  requested  that  ATF 
deny  applications  to  import  firearms 
located  or  manufactured  in  the  non- 
Russian  newly  independent  states  of  the 
former  Soviet  Union  (NIS)  that  are  not 
listed  in  Annex  A  to  the  Agreement, 
once  those  countries  have  been  removed 
from  the  proscribed  countries  list  The 
letter  further  requested  that  ATF  deny 
applications  to  import  ammunition 
located  or  manufactured  in  the  non- 
Russian  NIS  that  is  listed  in  Annex  B  to 
the  Agreement,  once  those  countries 
have  been  removed  from  the  proscribed 
countries  list  The  letter  stated  that,  for 


purposes  of  this  request,  the  non- 
Russian  NIS  should  be  considered  as 
Armenia,  Azerbaijan,  Belarus,  Georgia. 
Kazakstan,  Kyrgyzstan,  Moldova, 
Tajikistan,  Turkmenistan,  Ukraine  and 
Uzbekistan.  The  letter  advised  that  the 
State  Department  would  notify  ATF 
when  a  decision  had  been  made  to 
remove  from  the  list  of  proscribed 
countries  any  of  the  NIS  listed  above. 

By  letter  dated  August  12, 1996,  the 
SecretBiy  of  State  notified  the  Director. 
ATF.  that  the  State  Department  had 
removed  Georgia,  Kazakstan, 
Kjngyzstan,  Moldova,  Turkmenistan, 
and  Uzbekistan  from  the  list  of 
proscribed  countries  in  22  CFR  Part  126. 
The  letter  stated  that  it  is  no  longer  the 
policy  of  the  United  States  to  deny 
licenses  or  other  approvals  for  exports 
and  Imports  of  defense  articles  and 
defense  services  destined  for  or 
originating  in  these  countries,  except  as 
provided  in  the  June  24, 1996,  letter. 
Consistent  with  ATF's  authority  over 
the  importation  of  defense  articles  and 
defense  services,  the  Secretary  of  Stats 
requested  that  ATF  amend  the  list  of 
proscribed  countries  in  27  CFR  Part  47 
to  reflect  this  change  in  foreign  policy. 

By  letter  dated  September  10, 1996. 
the  Secretary  of  State  advised  the 
Director,  ATF,  that  the  Department  of 
State  had  removed  Ukraine  from  the  list 
of  proscribed  countries  in  22  CFR  Part 
126.  The  letter  stated  that  it  is  no  longer 
the  policy  of  the  United  States  to  deny 
licenses  or  other  approvals  for  exports 
and  imports  of  defense  articles  and 
defense  services  destined  for  or 
originating  in  Ukraine,  except  as 
provided  in  the  June  24, 1996,  letter. 
The  letter  requested  that  ATF  exercise  ' 
its  authority  over  the  importation  of 
defense  articles  and  defense  services 
and  amend  27  CFR  Part  47  to  reflect  this 
change  in  foreign  policy. 

The  regulations  in  27  CFR  47.52  have 
been  amended  to  remove  all  the  above 
NIS  from  the  list  of  countries  from 
which  defense  articles  and  defense 
services  may  not  be  imported.  The 
regulations  have  also  been  amended  to 
indicate  that  firearms  may  be  imported 
from  these  coimtries  only  if  they  are 
listed  in  Annex  A  to  the  Agreement  and 
that  ammunition  may  be  imported  only 
if  it  is  not  listed  in  Aimex  B  to  the 
Agreement  The  regulations  also  provide 
that  firearms  and  ammunition 
manufactured  in  the  NIS  may  not  be 
imported  fix>m  any  location  unless  they 
are  listed  in  Annex  A,  in  the  case  of 
firearms,  or  not  listed  in  Annex  B,  in  the 
case  of  ammunition. 
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Importation  of  Defenae  Articles  and 
Defense  Services  From  States  of  tlie 
Fonner  Yugoslavia 

The  States  of  Bosnia  and 
Herzegovena.  Croatia,  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro), 
Macedonia,  and  Slovenia  were  created 
with  the  dissolution  of  Yugoslavia. 

Efiactive  March  14.  1996,  the 
Department  of  State  announced  a  partial 
lifting  of  the  suspension  of  licenses  and 
approvals  to  export  or  otherwise  transfer 
defense  articles  and  defense  services  to 
the  states  of  the  former  Yugoslavia, 
except  Serbia  and  Montenegro,  pursuant 
to  section  38  of  the  AECA.  The 
Department  of  State  advised  ATF  that 
the  suspension  remained  in  place  for  all 
states  of  the  former  Yugoslavia  with 
regard  to  importation  of  heavy  weapons, 
ammunition  therefor,  mines,  military 
aircraft  and  helicopters. 

The  Department  of  State  subsequently 
advised  ATF  that,  effective  Jidy  12. 
1996,  the  remainder  of  the  restrictions 
on  importation  of  defe  ise  articles  and 
defense  services  from  the  states  of  the 
former  Yugoslavia,  except  Serbia  and 
Montenegro,  had  been  lifted  (See  61  FR 
36625.  July  12, 1996).  The  State 
Department  amended  its  regulations 
concerning  exports  of  defense  articles 
and  defense  services  and  requested  that 
ATF  amend  the  regulations  in  27  CFR 
Part  47  to  reflect  this  change  in  foreign 
policy. 

The  list  of  proscribed  countries  in  27 
CFR  47.52(a)  is  being  revised  to  replace 
the  listing  of  Yugoslavia  with  the  names 
of  the  former  states  still  subject  to 
import  restrictions,  i.e..  the  Federal 
Republic  of  Yugoslavia  (Serbia  and 
Montenegro).  Accordingly,  ATF  will 
approve  applications  to  import  defense 
■flirkw  from  Bosnia  and  Herzegovena, 
Croatia,  Macedonia,  and  Slovenia. 

Importation  of  Parts  of  Military 
Firearms  or  Ammunition  of  United 
States  Manufacture 

By  letter  dated  December  20. 1996, 
the  Department  of  State  requested  that 
ATF  amend  the  regulations  In  27  CFR 
47.57(c)  to  require  that  applications  to 
import  parts  of  military  firearms  or 
ammunition  of  United  States 
manufacture  include  statements 
certifying  that  the  parts  were  not 
furnished  to  a  foreign  government  under 
a  foreign  assistance  or  sales  program  of 
the  United  States.  The  letier  advised 
ATF  that  the  Department  of  State 
believes  that  the  importation  of  such 
parts  must  be  subject  to  their  review  to 
be  consistent  with  the  law  and 
Department  of  State  policy. 

The  regulations  in  27  CFR  47.57(c)  are 
being  revised  to  delete  the  current 


exemption  for  component  parts  of 
firearms  and  ammunition. 

Executive  Order  12866 

Because  the  amendments  to  27  CFR 
Part  47  involve  a  foreign  affairs  function 
of  the  United  States,  Executive  Order 
12866  does  not  apply. 

AdministratiTe  Procedure  Act 

Under  27  CFR  47.54,  amendments 
made  to  27  CFR  Part  47  are  excluded 
firom  the  rulemaking  provisions  of  5 
U.S.C.  553  because  this  Part  involves  a 
foreign  affairs  function  of  the  United 
States.  Accordingly,  it  is  not  necessary 
to  issue  this  Treasury  Decision  with 
notice  and  public  procedure  thereon 
under  5  U.S.C.  553(b)  or  subject  to  the 
effective  date  limitations  in  5  U.S.C 
553(d). 

Regulatory  FlexiUlity  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  are 
not  applicable  to  this  final  rule  because 
the  agency  was  not  required  to  publish 
a  general  notice  of  propmsed  rulemaking 
under  5  U.S.C.  553  or  any  other  law. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law. 
104-13,  44  U.S.C.  Chapter  35.  and  its 
implementing  regulations.  5  CFR  Part 
1320,  do  not  apply  to  this  final  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Compliance  With  5  U.S.C  Oiapter  8 

In  accordance  with  5  U.S.C.  808(2), 
ATF  has  found  that,  consistent  with 
guidance  from  the  Department  of  State 
and  for  reasons  of  the  foreign  policy  of 
the  United  States,  notice  and  public 
procedure  under  5  U.S.C  801  are 
uimecessary,  impracticable,  and 
contrary  to  the  public  interest 

Drafting  Information 

The  principal  author  of  this  document 
is  Scott  Mendoza.  Specialist,  Firearms 
and  Explosives  Imports  Branch,  Biu^au 
of  Alcohol,  Tobacco  and  Firearms. 

List  of  Subiects  in  27  CFR  Part  47 

Administrative  practice  and 
procedure.  Arms  and  munitions,  Anns 
control.  Authority  delegation. 
Chemicals,  Customs  duties  and 
inspection,  Imports,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 
Seizures  and  forieitvu^s. 

Authority  and  Issuance 

Accordingly,  27  CFR  Part  47  is 
amended  as  follows: 


PART  47— IMPORTATION  OF  ARMS, 
AMMUNTTION  AND  IMPLEMENTS  OF 
WAR 

Paragraph  1.  The  authority  citation 
for  Part  47  continues  to  read  as  follows: 

AoUiortty:  22  U.S.C  2778. 

Par.  2.  Section  47.52  is  amended  by 
revising  paragraph  (a);  by  redesignating 
paragraphs  (b),  (c),  and  (d)  as  paragraphs 
(d),  (e),  and  (f);  by  removing  "paragraph 
(c)"  in  the  first  sentence  of  redesignated 
paragraph  (f)  and  adding  in  its  place 
"paragraph  (e)";  and  by  adding  new 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§47.52  Import  raatrtcUontappMcabla  to 
oettain  countrtea. 

(a)  It  is  the  policy  of  the  United  States 
to  deny  licenses  and  other  approvals 
with  respect  to  defense  articles  and 
defense  services  originating  in  certain 
countries  or  areas.  This  policy  applies  to 
Cuba,  Iran.  Iraq,  Libya,  Mongolia,  North 
Korea,  Sudan.  Syria,  Vietnam,  and  some 
of  the  states  that  comprised  the  fonner 
Soviet  Union  (Armenia,  Azerbaijan. 
Belarus,  and  Tajikistan).  This  policy 
applies  to  countries  or  areas  with 
respect  to  which  the  United  States 
nmintiiin*  an  arms  embargo  (e.g.,  Burma, 
China,  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro), 
Haiti.  Liberia.  Rwanda,  Somalia,  Sudan. 
UNTTA  (Angola),  and  Zaire).  It  also 
applies  when  an  import  would  not  be  in 
furtherance  of  world  peace  and  the 
security  and  foreign  policy  of  the  United 
States. 

hfote:  Change*  in  foreign  policy  may  result 
in  additions  to  and  deletions  from  the  above 
list  of  countries.  The  ATF  will  publish 
diangea  to  this  list  in  the  Federal  Ksgister. 
Contact  the  Fiieamu  and  Explosives  Imports 
Branch  at  (202)  927-8320  for  currant 
information. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Director  shall  deny 
applications  to  import  into  the  United 
States  the  following  firearms  and 
anunuiution: 

(1)  Any  firearm  located  or 
manufactured  in  Georgia,  Kazakstan, 
Kyrgyzstan,  Moldova.  Russian 
Federation,  Turkmenistan.  Ukraine,  or 
Uzbekistan,  and  any  firearm  previously 
manufactured  in  the  Soviet  Union,  that 
is  not  one  of  the  models  listed  below: 

(i)  Pistols/Revolvers: 

(A)  German  Model  P08  Pistol. 

(B)  IZH  34M.  .22  caliber  Target  Pistol. 

(C)  IZH  35M,  .22  caliber  Target  Pistol. 

(D)  Mauser  Model  1896  PistoL 

(E)  MC-57-1  Pistol. 

(F)  MC-1-5  Pistol. 

(G)  Polish  Vis  Model  35  Pistol. 
(H)  Soviet  Nagant  Revolver. 

(I)  TOZ  35,  .22  caliber  Target  PistoL 
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(ii)  Rifles: 

(A)  BARS-4  Bolt  Action Caihine. 

(B)  Biatiilon  Target  Rifle,  .22LR 
caliber. 

(C)  British  Enfield  Rifle. 

(D)  CM2,  .22  caliber  Target  Rifle  (also 
known  as  SM2,  22  caliber). 

(E)  German  Model  98K  Rifle. 

(F)  German  Model  G41  Rifle. 

(G)  German  Model  G43  Rifle. 
(H)IZH-94. 

(1)  LOS-7  Bolt  Action  Rifle. 
0)  MC-7-07. 

(K)  MC-18-3. 

(L)  MC-19-07. 

(M)  MC-10&-01. 

(N)MG-l  12-02. 

(O)MC-l  13-02. 

(P)  MG-115-1. 

(Q)  MC-125/127. 

(R)  MC-126. 

(S)  MC-128. 

(T)  Saiga  Rifle. 

(U)  Soviet  Model  38  Carbine. 

(V)  Soviet  Model  44  Carbine. 

(W)  Soviet  Model  91/30  Rifle. 

(X)  TOZ  18,  .22  caliber  Bolt  Action 
Rifle. 

(Y)  TOZ  55. 

(Z)  TOZ  78. 

(AA)  Ural  Target  Rifle.  .22LR  caliber. 

(BB)VEPR  Rifle. 

(CC)  Winchester  Model  1895.  Russian 
Model  Rifle; 

(2)  Ammunition  located  or 
manufactured  in  Georgia.  Kazakstan, 
Kyrgyzstan,  Moldova,  Russian 
Federation,  Turionenistan.  Ukraine,  or 
Uzbekistan,  and  anununition  previously 
manufactiued  in  the  Soviet  Union,  that 
is  7.62X25mm  caliber  (also  known  as 
7.63X25mm  caliber  or  .30  Mauser);  or 

(3)  A  type  of  firearm  the  manufacture 
of  which  began  after  February  9, 1996. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  shall  not  affect  die 
fulfillment  of  contracts  with  respect  to 
firearms  or  ammunition  entered  <» 
withdrawn  from  warehouse  for 
consumption  in  the  United  States  on  or 
before  February  9, 1996. 

Par.  3.  Section  47.57(c)  is  amended  by 
removing  the  last  sentence. 

Signed:  August  22. 1997. 
John  W.  Magaw. 
Director. 

Approved:  August  29, 1997. 
Dennis  M.  O'ConiieiL 
Acting  Deputy  Assistant  Secretary, 
(Regulatory,  Tariff  and  Trade  Enforcement). 
IFR  Doc.  97-29595  Filed  11-14-97;  8:45  am] 

BILUNO  CODE  4«10-»1-P 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Offica 

37  CFR  Part  1 

RiN0661-AAaO 

Changes  to  Patent  Practice  and 
Procedure;  Convction 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Patent  and  Trademark 
Office  (PTO)  published  a  notice  of  final 
rulemaking  entitied  "Changes  to  Patent 
Practice  and  Procedvue"  in  the  Federal 
Register  of  October  10, 1997  (62  FR 
53131).  This  document  clarifies  some  of 
the  comments,  corrects  a  typographical 
error,  and  removes  an  incorrect 
paragraph. 

EFFECTIVE  DATE:  December  1, 1997. 
FOR  FURTHER  MFORMATUN  CONTACT: 
Hiram  H.  Bernstein  or  Robert  W.  Bahr, 
Senior  Legal  Advisors,  by  telephone  at 
(703)  305-9285;  or  by  mail  addrcMsed  to: 
Box  Comments — Patents,  Assistant 
Commissioner  for  Patents,  Washington, 
DC  20231  marked  to  the  attention  of  Mr. 
Bernstein;  or  by  facsimile  to  (703)  308- 
6916. 

8UPPl.aiB(TARY  INFORMATION:  The  PTO 
published  a  notice  of  final  rulemaking 
entitied  "Changes  to  Patent  Practice  and 
Procedure"  in  the  Federal  Register  of 
October  10, 1997  (62  FR  53131).  The 
comments  on  the  changes  to  37  CFR 
1.16, 1.121,  and  1.193  contained  errors. 
In  addition,  the  amendment  to  37  CFR 
1.17(q)  contained  a  typographijal  error 
and  the  amendment  to  37  QH 
1.121(a)(4)  should  have  been 
withdrawn.  This  document  clarifies  the 
comments,  corrects  the  typographical 
error,  and  removes  an  incorrect 
paragraph. 

In  the  Changes  to  Patent  Practice  and 
Procedure  notice  of  final  rulemaking 
that  was  published  in  the  Federal 
Register  of  October  10. 1997  (62  FR 
53131),  make  the  following  changes: 

1.  On  page  53134,  second  colunm, 
lines  7-10,  delete  the  following 
sentence: 

Section  1.16  is  amended  to  add  new 
paragraphs  (m)  and  (n)  including  the 
unassociated  text  following  paragraphs 
(d)  and  (1). 

2.  On  page  53154,  first  column,  lines 
6-10,  change  the  sentence — 

The  ability  to  provide  directions  to 
the  Office  for  the  handwritten  deletion 
of  five  words  or  less  for  each  claim  does 
not  encompass  deletion  of  equations, 
charts  or  other  non-word  material. 


An  equation,  chart  or  other  non-word 
material  should  not  be  amended  by  an 
instruction  to  delete  (or  add)  only  a  part 
of  the  equation,  chart,  or  non-word 
material.  Rather,  it  should  be  amended 
by  an  instruction  to  delete  the  entire 
equation,  chart,  or  non-word  material 
and  to  add  in  its  place  the  equation, 
chart  or  other  non-word  material  to  be 
substituted  for  the  material  that  was 
deleted. 

3.  On  page.53154,  first  colimm,  lines 
29-36,  delete  the  following  paragraph: 

Paragraph  (a)(4)  of  §  1 . 1 2 1  requires 
that  any  amendment  presented  in  a 
substitute  specification  must  be 
presented  under  the  provision  of  this 
section  either  prior  to  or  concurrent 
with  the  submission  of  the  substitute 
s]>ecification.  The  paragraph  contains 
material  from  canceled  §  1.115. 

4.  On  page  53168,  second  column, 
lines  8-12,  change  the  sentences — 

Thus,  the  Office  does  not  consider 
such  a  rejection  to  constitute  a  "new 
ground  of  rejection"  within  the  meaning 
of  §  1.193(b).  Nevertheless,  §  1.193(b)(2) 


Thus,  the  Office  does  not  consider 

such  a  rejection  to  constitute  a  "new 
ground  of  rejection"  within  the  meaning 

of  §  1.193(a).  Nevertheless.  §  l.ig3(a)(2) 

•     •     • 

fl.17    (CorracMJ 

5.  Section  1.17  on  page  53183.  first 
column,  correct  paragraph  (q)  to  read  as 
follows: 


S1.17    PalMit  application  proceasing 


(q)  For  filing  a  petition  to  the 
,  Commissioner  under  a  section  listed 
below  which  refers  to  this  paragraph^ 
50.00. 

§  1.41— to  supply  the  name  or  names 
of  the  inventor  or  inventors  after  the 
filing  date  without  a  cover  sheet  as 
prescribed  by  §  1.51(c)(1)  in  a 
provisional  application. 

S  1.48 — for  correction  of  inventorship 
in  a  provisional  application. 

§  1.53 — to  accord  a  provisional 
application  a  filing  date  or  to  convert  a 
nonprovisional  application  filed  under 
§  1.53(b)  to  a  provisional  application 
under  §  1.53(c). 

6.  Section  1.121  on  page  53193.  first 
column,  correct  paragraph  (a)(4)  to  reed 
as  follows: 

f  1.121    Manner  of  making  amendments, 
(a)  *     •     * 
(4)  (Reserved] 
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Date:  November  6, 1997. 

Bmce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

(FR  Doc.  97-30118  Filed  11-14-97;  8:45  am] 

MLLMQ  COOE  3S10-1»# 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[AL-036-1  9715;  Fm.-6022-41 

Revocation  of  the  Section  182(0 
Oxides  of  Nitrogen  (NOx)  Exemption 
Granted  to  the  Birmingham  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  informational  notice. 

SUMMARY:  The  EPA  has  rescinded  its 
previous  approval  of  the  State  of 
Alabama's  exemption  firom  NOx 
provisions  for  the  Birmingham  marginal 
nonattainment  area.  The  exemption  was 
originally  approved  by  EPA  in  1993.  It 
is  now  rescinded  because  the  conditions 
which  formed  the  basis  of  the  original 
approval  no  longer  exist;  and  there  is  no 
other  showing  from  the  State  of 
Alabama  that  reductions  of  NOx  would 
not  contribute  to  attainment  of  the 
ozone  standard  for  the  area. 
EFFECTIVE  DATE:  This  action  was 
effective  September  19, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Kimberly  Bingham  at  the  EPA  Region  4 
address  listed  below.  Copies  of  the 
material  submitted  by  the  Alabama 
Department  of  Environmental 
Management  (ADEM)  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  4,  Air  Planning  Branch,  61 

Forsyth  Street,  SW,  Atlanta,  Georgia 

30303-3104. 
Alabama  E)epartment  of  Environmental 

Management.  1751  Congressman  W. 

L.  Dickinson  Drive,  Montgomery, 

Alabama  36109. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kimberly  Bingham,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency.  61  Forsyth  Street. 
SW,  Atlanta,  Georgia  30303.  The 
telephone  number  is  (404)  562-9038. 

SUPPI.EMENTARY  INFORMATION: 

Section  182(f)(1)(A)  of  the  Clean  Air 
Act  (CAA)  provides  for  an  exemption 
from  New  Source  Review  (NSR)  oSisets 
for  NOx  emissions  in  ozone 


nonattainment  areas  ^vhere  a  state 
shows  and  EPA  agrees  that  additional 
NOx  reductions  would  not  contribute  to 
attainment  of  the  ozone  standard  in  that 
area.  At  the  time  of  the  request 
submitted  by  the  State  of  Alabama 
through  the  Alabama  Department  of 
Environmental  Management  (ADEM), 
the  Birmingham  area  was  required  to 
attain  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  ozone  by 
November  15. 1993.  Given  this 
deadline,  offsets  from  new  sources  of 
NOx  emissions  applying  for  a  permit  to 
locate  In  the  Birmingham  area  after 
November  15.  1992,  would  not  in 
practice  have  been  achieved  prior  to  the 
expected  ozone  attainment  date.  Based 
on  this  information,  the  EPA 
determined  that  the  application  of  the 
NOx  provisions  would  not  have 
contributed  to  the  timely  attaiiunent  of 
the  ozone  standard  and,  therefore, 
approved  the  NOx  exemption  for  the 
Birmingham  area.  (58  FR  45439). 
Moreover,  the  area  had  ambient  air 
quality  data  that  demonstrated 
attainment  of  the  ozone  NAAQS  on 
November  15, 1993. 

Accordingly,  on  August  30. 1993,  the 
EPA  announced  in  the  Federal  Register 
(58  FR  45439)  that  it  had  determined, 
pursuant  to  the  State's  request  according 
to  the  provisions  of  section  182(f)  of  the 
CAA,  that  additional  reductions  of  NOx 
would  not  contribute  to  attainment  of 
the  NAAQS  for  ozone  in  the 
Birmingham  nonattainment  area.  In  that 
same  notice,  the  EPA  approved  a 
request  from  ADEM  for  an  exemption 
bova  the  CAA  requirements  for  NSR 
of&ets  for  NOx-  In  addition  to 
exempting  the  Birmingham  ozone 
nonattainment  area  from  NOx  NSR,  this 
action  also  exempted  the  Birmingham 
ozone  nonattainment  area  from 
applicable  transportation  and  general 
conformity  requirements  for  NOx  in 
accordance  with  58  FR  62188  and  58  FR 
63214.  Because  the  EPA  previously 
issued  an  area  wide  exemption  under 
section  182(f)  of  the  CAA,  Region  4 
acknowledged  on  November  21.  1994, 
that  additional  exemptions  from  the 
conformity  requirements  automatically 
applied  to  the  Birmingham  area. 

On  March  16.  1995,  ADEM  submitted 
a  request  for  redesignation  of  the 
Birmingham  marginal  ozone 
nonattainment  area  to  attainment  status. 
However,  prior  to  the  close  of  the 
administrative  record  on  the 
redesignation  request,  the  Birmingham 
area  registered  a  violation  of  the  ozone 
standard  on  August  18. 1995.  EPA 
proposed  disapproval  of  the 
redesignation  request  and  the  associated 
maintenance  plan  on  April  30, 1997.  On 
September  19. 1997,  EPA  published  in 


the  Federal  Register,  a  final  rulemaking 
which  disapproved  the  ozone 
redesignation  request  for  the 
Birmingham  area  (See  62  FR  49154).  In 
light  of  the  fact  that  the  Birmingham 
area  continued  to  violate  the  NAAQS  for 
ozone  in  1996,  the  EPA  could  no  longer 
conclude  that  additional  NOx 
reductions  would  not  contribute  to 
attainment  of  the  ozone  standard  for  this 
area.  For  those  reasons,  the  NOx 
exemption  for  the  Birmingham  marginal 
ozone  nonattainment  area  has  been 
revoked. 

This  determination  was  made  as  of 
the  effective  date  of  the  redesignation 
disapproval.  September  19, 1997, 
because  the  basis  of  the  disapproval  is 
the  violation  of  the  ozone  NAAQS.  A 
letter  dated  September  11, 1997. 
provided  ADEM  official  notification  that 
the  waiver  for  Birmingham  would  be 
revoked  as  of  the  aforementioned  date. 

As  a  result  of  the  NOx  waiver  being 
rescinded  for  the  Birmingham  marginal 
ozone  nonattainment  area,  the  State  will 
be  required  to  implement  New  Source 
Review  for  major  stationary  sources  of 
NOx-  Furthermore,  the  State  will  no 
longer  have  a  waiver  for  the 
Birmingham  ozone  nonattainment  area 
which  exempts  the  area  from  CAA 
requirements  to  satisfy  the  general  and 
transportation  conformity  requirements 
for  NOx.  Consequently,  the  Birmingham 
Metropolitan  Planning  Organization  and 
the  Alabama  Department  of 
Transportation  must  demonstrate  that 
the  future  long-range  transportation 
plan  (LRTP)  and  the  transportation 
improvement  program  (ill')  conformity 
analyses  satisfy  the  applicable  VOC  and 
NOx  requirements  in  section  93.109  of 
the  transportation  conformity  rule,  as 
amended  on  August  15. 1997.  The 
approved  conformity  determination  for 
the  existing  2015  LRTP  demonstrated 
that  the  "Action"  scenarios  for  2005  and 
2015  will  have  NOx  emissions  over  the 
respective  "Baseline"  scenarios. 
Without  an  NOx  waiver,  any  new  LRTP 
and/or  TIP  for  the  Birmingham  area 
which  shows  such  increases  would  not 
satisfy  the  emission  reduction 
requirements  of  section  93.119  of  the 
transportation  conformify  rule  and 
would  not  be  in  conformance  with  the 
Alabama  State  Implementation  Plan. 

Anthority:  42  U.S.C.  7401-7671q. 

Dated:  October  31, 1997. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator. 
[FR  Doc  97-30137  Filed  ll-14-fl7;  8:45  am] 
BHJJNQOOOE  Hao-ac-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  S2  Mid  t1 

[VA0e2-«0M  and  VAOeO-6030;  FRL-SS21- 
91 

AppiowalMid  Promulgatton  of  Alr^ 
QiMllly  ImplsmanMlon  Plana;  Virginia; 


Plan  and  MobHaEnilaalona  Budgatfor 
ma  mcninona  mona  NonanainRwni 


AOBICV:  Environmental  Protection 
Agency  (EPA). 
action:  Pinal  rule. 


r:  EPA  is  approving  the 
redesignation  request  and  two  State 
Implementation  Plan  (SIP)  revUioBS 
submitted  by  the  Commonwealth  of 
Virginia.  On  July  26. 1996.  the 
Commonwealth  of  ^^rginia'8 
Department  of  Environmental  Quality 
submitted  a  maintenance  plan  as  a 
revision  to  the  SIP  and  a  request  to 
redesignate  the  Richmond  moderate 
ozone  nonattainment  area  from 
nonattainment  to  attainment  EPA's 
action  is  based  upon  the 
Commonwealth's  submittal  satisfying 
all  five  criteria  for  redesignation  in  the 
Clean  Air  Act  (the  Act),  including  the 
fact  that  the  Richmond  area  has  more 
than  three  yeers  of  complete,  qualify- 
assured  ambient  air  monitoring  data 
which  demonstrates  that  the  1-hour  .12 
part  per  million  (ppm)  National 
Ambient  Air  Qualify  Standard  (NAAQS) 
for  ozone  has  been  attained.  This 
Richmond  area  has  continued  to  attain 
the  standard  while  its  redesignation 
request  was  pending  before  the  Agency. 
On  July  30, 1996,  the  Commonwealth 
submitted  another  revision  to  the  SIP 
modifying  the  mobile  source  emission 
budgets  in  the  Richmond  area 
maintenance  plan  in  support  of  the 
area's  transportation  plans  for  the 
period  after  the  year  2015.  EPA  is 
redesignating  the  Richmond  ozone 
nonattainment  area  from  nonattainment 
to  attainment  and  approving  the 
maintenance  plan  and  mobile  source 
emissions  budget  as  revisions  to  the 
Virginia  SIP. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  17, 1997. 
AOORESSCS:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestiiut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 


Protection  Agency,  401  M  Street,  SW. 
Washington.  DC  20460;  and  the  Virginia 
Department  of  Environmental  Qualify. 
629  East  Main  Street,  Richmond, 
\arginia,  23219. 

FOR  FURTHER  WTOnMATIOM  CONTACT: 
Kristeen  Gaffoey,  Ozone/Carbon 
Monoxide  and  Mobile  Sources  Section 
at  (215)  566-2092.  Questions  may  also 
be  addressed  via  e-mail,  at  the  following 
address: 
Geflhey.KristeenOepamail.epa.gov 

SUPfLBKNTARV  MFORIIATION: 

LBackgrDimd 

On  June  13, 1997,  EPA  published  a 
notice  of  proposed  rulemaking  (NFR)  far 
the  Commonwealth  of  Virginia  (62  FR 
38856).  The  NPR  propoaedq>proval  of 
the  redesignation  request,  maintenance 

Elan  and  mobile  source  emissions 
udget  for  the  Richmond  modmate 
ozone  nonattainment  area.  The 
redesignation  request  and  maintenance 
plan  were  submitted  as  SIP  revisions  by 
the  Commonwealth  of  Virginia  on  July 
26, 1996.  The  mobile  source  emissions 
budget  was  siibmitted  as  a  SIP  revision 
on  July  30, 1996.  The  SIP  revisions 
establish  a  maintenance  plan  for 
Richmond,  including  contingency 
measures,  which  provides  for  continued 
attainment  of  the  ozone  NAAQS  until 
the  year  2007,  and  adjust  the  mobile 
source  emissions  budget  established  in 
the  maintenance  plan  for  Richmond  to 
support  the  area's  long-range 
transportation  plans  in  the  horizon 
years  2015  and  beyond.  This  action  is 
being  taken  undttr  sections  107  and  110 
of  the  Clean  Air  Act 

On  July  18, 1997.  EPA  promulgated  a 
new  NAAQS  for  ozone,  replacing  the  1- 
hour  .12  ppm  standard  with  an  8-hour 
0.08  ppm  standard  (62  FR  38856).  EPA 
is  in  the  process  of  developing  guidance 
and  proposed  rules  to  implement  the 
new  ozone  standard  based  on  a 
Presidential  Directive  signed  on  July  16, 
1997,  and  published  in  the  Federal 
Register  on  July  18, 1997.  Today's 
action  is  a  redesignation  to  attainment 
for  the  lUchmond  area  of  the  1-hour  .12 
ppm  ozone  standard  and  approval  of  the 
maintenance  plan  and  mobile  source 
emissions  budget  as  they  relate  to  the  1- 
hour  standard  only.  EPA's  decision  to 
redesignate  Richmond  to  attainment  and 
approve  the  related  SIP  revisions  is 
based  on  the  requirements  of  section 
107  of  the  Act  and  existing  EPA  policy 
and  guidance  as  they  pertain  to  the  1- 
hour  standard.  Today's  decision  does 
not  in  any  way  make  a  determination 
regarding  Richmond's  attainment  status 
for  the  newly  promulgated  8-hour  .08 
ppm  ozone  standard.  Decisions 
regarding  the  attainment  status  of  areas 


for  the  new  8-hour  .08  ppm  ozone 
NAAQS  will  be  conducted  by  EPA  at  a 
later  date. 

n.  Ontstandiag  HequiraaHBli 

The  June  13, 1997  NPR  proposed 
approval  of  the  redesignation  to 
attainment  of  the  Richmond  area  based 
on  certain  omtingencies,  as  discussed 
in  the  NPR.  Spec&cally,  it  was 
neceasaiy  for  EPA  to  complete 
rulemaking  on  several  outstanding 
Qean  Air  Act  requirements  for  the 
Richmond  area  before  final  rulemaking 
on  the  redesignation  request  could  be 
completed.  These  requirenMots,  as 
outlfried  in  the  proposed  rulemaking, 
are:  (1)  the  determination  of 
nonapplicabilify  of  certain  requirements 
of  the  Act  including  reasonable  further 
progress  (RFP)  and  the  attainment 
demonstration;  (2)  final  approval  of  the 
proposed  nitrogen  oxides  (NOx) 
reasonably  available  control  technology 
(RACT)  waivw  for  the  Richmond  area: 
and  (3)  SIP  appoval  of  12  source- 
specific  volatile  organic  compound 
(VOC)  reasonably  available  control 
technology  (RACT)  SIP  revisions.  Final 
EPA  action  has  been  completed  for  each 
of  these  requirements,  as  discussed 
below,  and  EPA  finds  that  all  the 
applicable  requirements  of  the  Act 
necessary  for  redesignations  have  been 
met  for  the  Richmond  area. 

1.  EPA's  determination  of 
nonapplicabilify  of  certain  requirements 
of  the  Act  for  thia  Richmond  area, 
specifically  section  182(b)(1)  (RFP. 
including  the  15%  plan,  and  attainment 
demonstration)  and  section  172(c)(9) 
(contingency  measures)  was  prop<wed 
on  June  13. 1997.  The  final 
determination  was  published  in  the 
Federal  Register  on  October  6, 1997  (62 
FR  52029). 

2.  EPA's  final  rulemaking  to  waive  the 
NOx  RACT  requirements  of  section 
182(f)  of  the  Act  in  the  Richmond  area 
was  published  in  the  Federal  Register 
on  July  21, 1997  (62  FR  38922). 

3.  EPA  published  final  approval  of  12 
source  specific  VOC  RACT  SIP 
submittals  in  the  Federal  '■g*«*»^  on 
October  14. 1997  (62  FR  53234  and  62 
FR  53242).  The  approval  of  these  12 
source  specific  VOC  RACT  approvals 
fulfills  the  section  182(a)(2)  and 
182(bK2)  requirements  of  the  Act  to 
impose  RACT  on  major  sources  of  VOCs 
in  the  nonattainment  area. 


in.  Response  to  Public  Comments 

Two  letters  were  received  submitting 
public  comments  on  the  NPR  One  letter 
of  support  for  EPA's  proposed  action  to 
redesignate  Richmond  was  received 
from  Virginia  Power  (July  14. 1997).  The 
second  letter  was  received  from  the  New 


61238    Federal  Register  /  Vol.  62.  No.  221  /  Monday,  November  17,  1997  /  Rules  and  Regulations 


York  State  Department  of 
Environmental  Conservation  (NYSDEC), 
which  submitted  adverse  comments 
regarding  EPA's  proposed  action  on  the 
redesignation  request  and  maintenance 
plan.  Below  are  EPA's  responses  to  the 
comments  received  in  NYSI^C's  letter. 

Comment  #1 

NYSDEC  disagrees  with  EPA's 
statement  in  the  NPR  that  the  Richmond 
area  has  met  all  relevant  requirements  of 
the  Act  that  were  due  as  of  July  26. 
1996.  the  date  Virginia  submitted  its 
redesignation  request  Specifically, 
NYSI^C  states  that  the  Coounonweahh 
of  Virginia  missed  the  "November  15, 
1995"  statutory  deadline  for 
implementing  the  NOx  RACT 
requirements  of  the  Act  and  continues 
to  be  delinquent. '  It  was  noted  that  the 
Commonwealth  of  Virginia  responded 
to  EPA's  )uly  8.  1994  finding  of  failure 
to  submit  a  NOx  RACT  SIP  for  the 
Richmond  area  with  a  petition  for  an 
exemption  from  the  NOx  RACT 
requirement  submitted  on  December  18, 
1995.  NYSDEC  sUtes  thaVthis  December 
18, 1995  petition  was  well  after  the 
mandated  date  of  November  IS,  1993  for 
submittal  of  a  NOx  RACT  SIP  and  after 
the  mandatory  implementation  date. 
NYSDEC  concludes  that  'Itjherefore. 
not  implementing  NOx  RACT  in  the 
Richmond  area  was  not  an  option." 
NYSDEC  states  that  it  is  not  a  relevant 
factor  that  Richmond  is  now  attaining 
the  ozone  NAAQS  because  the 
Richmond  area  has  avoided 
implementing  the  NOx  RACT 
requirements  of  the  Act.  NYSDEC 
objects  to  the  proposed  approval  of  the 
redesignation  request  on  the  grounds 
that  the  area  foiled  to  implement  RACT 
on  major  sources  of  NOx. 

Response  91 

According  to  section  107(d)(3KE)  of 
the  Act,  five  requirements  must  be  met 
in  order  for  EPA  to  redesignate  an  area 
from  nonattainment  to  attainment: 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  have  met  all 
applicable  requirements  under  section 
110  and  part  0  of  the  Act; 

3.  The  area  must  have  a  fully 
approved  SIP  under  section  110(k)  of 
the  Act; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable;  and 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175  A  of  the  Act. 


■  Actually,  section  182(bH2)  of  the  Act  tpedfiat 
that  RACT  is  to  be  implemented  not  later  than  May 
15.  1995.  The  diaciepaacy  in  dales  does  not 
suhstantively  aflect  the  commentera  aigiunent. 


The  commenter  asserts  that  the 
obligation  to  meet  all  applicable 
requirements  includes  the  NOx  RACT 
requirements  of  part  D,  section  182(f)  of 
the  Act  for  controls  on  major  sources  of 
NOx  in  the  Richmond  area.  The 
conunenter  claims  that  Virginia's  failure 
to  implement  NOx  RACT  controls  by 
November  15,  1995  disqualifies  it  from 
redesignation.  This  argument  has  been 
invalidated  because  EPA,  subsequent  to 
the  propxMed  approval  of  the 
redesignation,  has  granted  Virginia's 
request  under  section  182(f)  for  an 
exemption  from  this  requirement. 
Therefore,  the  NOx  RACT  requirement 
is  no  longer  applicable  to  the  Richmond 
area. 

On  December  18, 1995.  the 
Commonwealth  submitted  a  petition 
under  section  182(f)  of  the  Act  to 
exempt  the  Richmond  ozone 
nonattainment  area  from  the  NOx  RACT 
requirement  The  exemption  petition 
was  based  on  ambient  air  monitoring 
data  from  1993-1995  which 
demonstrated  attainment  of  the  1-hour 
.12  ppm  ozone  standard.  EPA  proposed 
approval  of  the  NOx  RACT  exemption 
petition  for  the  Richmond  area  in  the 
Federal  Regisler  on  March  19,  1996  (61 
PR  11170).  Moreover,  in  a  separate 
Federal  Register  notice  published  on 
the  same  day,  EPA  made  an  interim 
final  determination  that  stayed  and 
deferred  the  implementation  of 
sanctions  which  had  started  for  this  area 
by  issuance  of  a  July  8, 1994  EPA 
findings  letter  because  the 
Commonwealth,  contingent  upon 
continued  attainment  of  the  ozone 
NAAQS,  had  corrected  the  deficiency  of 
failing  to  submit  the  NOx  RACT  rules 
(61  FR  11162).  In  conjunction  with 
EPA's  proposed  approval  of  the  NOx 
waiver  petition,  on  September  6, 1996, 
the  Commonwealth  withdrew  firom 
further  EPA  review  the  May  16, 1995 
and  July  17, 1995  draft  NOx  RACT 
control  SIPs  submitted  to  EPA.  EPA's 
proposed  approval  of  the  redesignation 
request  and  maintenance  plan  for 
Richmond  was  based,  in  part,  on  EPA's 
proposed  approval  of  the  NOx 
exemption  petition.  As  was  stated  in  the 
July  13, 1997  NPR,  "although  EPA  is 
proposing  approval  of  the  Richmond 
redesignation  request  in  today's  action. 
EPA  must  complete  final  rulemaking 
action  on  the  NOx  waiver  before  the 
area  can  be  finally  redesignated."  On 
July  21,  1997.  EPA  published  final 
approval  of  an  exemption  firom  the  NOx 
RACT  requirement  for  the  Richmond 
area  contingent  upon  air  quality 
monitoring  that  demonstrates  continued 
attainment  of  the  ozone  NAAQS  (62  FR 
38922).  This  final  approval  waives  NOx 


RACT  as  an  applicable  requirement  in 
the  Richmond  area  for  as  long  as  the 
area  attains  the  1-hour  ozone  standard. 

The  commenter's  assertion  that 
Virginia  missed  a  May  15,  1995 
statutory  deadline  for  implementing  the 
NOx  RACT  requirements  in  Richmond 
is  irrelevant  in  light  of  EPA's  final 
approval  of  the  NOx  RACT  exemption 
petition.  NOx  RACT  was  not 
implemented  in  the  Richmond  area 
because  the  area  had  attained  the 
standard,  without  needing  the 
additional  reductions  of  NOx-  EPA  has 
approved  the  exemption  of  NOx  RACT 
for  the  Richmond  area,  and  therefore, 
the  area  meets  the  section  182(f) 
requirements  of  the  Act  and  has  a  fully- 
approved  SIP  that  meets  the 
requirements  of  section  107  of  the  Act 
for  the  purposes  of  redesignating  the 
area  to  attainment 

EPA  has  not  required  NOx  RACT  SIP 
revisions  in  approving  redesignation 
requests  in  a  number  of  other  areas 
where  it  has  granted  section  182(f)  NOx 
waivers  at  the  time  of  or  before  the 
redesignation  of  an  area.  See  61  FR 
20462-20468  (May  7. 1996);  59  FR 
49361  (September  28, 1994);  and  60  FR 
12459  (March  7. 1995).  Please  refer  to 
these  rulemakings  for  additional 
explanation  of  EPA's  interpretation  of 
the  NOx  RACT  requirements  for  areas 
attaining  the  ozone  standard. 

Cktmment  92 

NYSDEC  also  disagrees  with  EPA's 
determination  that  the  Commonwealth 
of  Virginia  has  a  fiilly  approved  SIP  for 
the  Richmond  area  imder  section 
110(a)(2).  Section  110(aK2)(D)  requires 
SIPs  to  contain  adequate  provisions  to 
assure  that  the  emissions  activity  of  one 
state  does  not  adversely  afiect  another 
state  fix>m  attaining  the  ozone  NAAQS. 
NYSDEC  states  that  EPA  regional 
oxidant  modeling  and  the  regional 
modeling  done  through  the  Ozone 
Transport  Assessment  Group  (OTAG)^ 
indicate  that  emissions  of  NOx  from 
stationary  sources  upwind  of  the  Ozone 
Transport  Region  contribute  to 
increoBed  ozone  levels  in  tite  Northeast, 
including  New  York  State. 

Response  *2 

As  stated  above,  for  an  area  to  be 
redesignated  to  attainment  it  must  meet 
all  the  requirements  applicable  to  the 
area  under  section  110.  Section 
110(a)(2KD)  requires  that  the  SIP 


'OTAC  was  established  approximataly  2  years 
ago  to  undertake  an  assessment  of  the  regional 
transport  problem  and  develop  solutions.  OTAG 
was  a  collaborative  process  conducted  by  the 
affected  States  and  also  included  representatives 
from  EPA.  environmental  groups,  industry  and  the 
public. 


1- 
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contain  adequate  provisions  prohibiting 
any  source  or  other  type  of  emissions 
activity  within  the  state  from  emitting 
any  air  pollutant  in  amounts  which  vkU 
contribute  significantly  to 
nonattainment  in  or  interfere  with 
maintenance  by  any  other  state  with 
respect  to  any  NAAQS.  This  provision 
applies  by  its  terms  to  all  SIPs  for  each 
pollutant  covered  by  a  NAAQS  and  for 
all  areas,  regardless  of  their  attainment 
designation.  In  other  words,  this 
provision  applies  to  both  nonattainment 
and  attainment  areas.  EPA's  decision  to 
provide  the  NOx  RACT  waiver  under 
section  182(f)  for  any  area  or  redesignate 
any  area  to  attainment  would  not  shield 
that  state  Erom  the  obligation,  in 
response  to  a  SIP  call  under  section  110 
by  EPA,  for  NOx  emission  reductions,  if 
evidence  such  as  photochemical  grid 
modeling  shows  that  NOx  emissions 
contribute  significantly  to  downwind 
nonattainment  or  maintenance  problems 
in  another  state. 

On  October  10, 1997,  Administrator 
Browner  signed  a  Notice  of  Proposed 
Rulemaking  to  issue  a  SIP  call  under 
section  110(kM5)  to  reduce  NOx 
emissions  which  contribute  to  regional 
transport  of  ozone  in  the  Northeastern 
portion  of  the  country.  This  Notice  of 
Proposed  Rulemaking  will  be  published 
shortly  in  the  Federal  Register.  This 
proposed  SIP  call  is  being  issued  in 
accordance  with  section  110(k)(5)  and 
110(a)(2)P)  of  the  Act.  The  SIP  call,  as 
proposed,  will  require  22  states 
(including  the  Commonwealth  of 
Virginia)  and  the  District  of  Columbia  to 
submit,  as  SIP  revisions,  control 
measiues  to  reduce  statewide  NOx 
emissions  to  ensiue  that  emission 
reductions  are  achieved  as  needed  to 
comply  with  section  110(aH2)(D)'s 
provisions  on  interstate  transport  of 
ozone.  This  action  reflects  the  technical 
work  done  by  OTAG  and  other  pertinent 
regional  and  urban  scale  analyses  of 
ozone  transport.  The  proposed 
rulemaking  establishes  statewide 
emissions  budgets  that  the  22  states  and 
the  District  of  Columbia  need  to  achieve 
to  reduce  the  boundary  condition 
concentrations  of  ozone  and  its 
precursors  within  a  specified  timeframe 
and  require  the  submission  of  SIP 
controls  to  achieve  those  reductions. 
EPA  is  taking  comment  on  this 
proposed  rulemaking  for  120  days.  Final 
action  on  the  section  110  SIP  call  that 
takes  into  consideration  public 
comments  received  on  the  proposal  is 
not  expected  to  occiu  imtil  1998. 

Redesignating  the  Richmond  area  to 
attainment  under  section  107  of  the  Act 
will  in  no  way  relieve  the 
Commonwealth  of  Virginia  from  any 
future  oUigations  to  secure  additional 


NOx  reductions  in  the  Riciunond  area 
which  may  result  from  any  final  action 
EPA  takes  under  section  110(a)(2)(D) 
and  110(k)(5).  EPA  has  interpreted 
section  107(d)(3)(E)  to  permit  the 
Agency,  when  reviewing  requests  for 
redesignation,  to  rely  on  a  prior  SIP 
approval  as  establishing  compliance 
with  section  110  of  the  Act  EPA 
approved  the  Virginia  SIP  as  meeting 
the  requirements  of  section  110  [45  FR 
55180.  August  19. 1980;  45  FR  66789, 
October  8. 1980;  and  45  FR  85748, 
December  30, 1980). 

A  memorandum  to  EPA  Regional 
Offices  from  John  Calcagni^  dated 
September  4, 1992,  describes  procedures 
that  EPA  regions  should  use  to  evaluate 
requests  to  redesignate  areas  to 
attainment  status.  The  memo  states  on 
page  3: 

An  area  cannot  be  redesignated  if  a 
required  element  of  its  plan  ia  the  subject  of 
a  disapproval;  a  finding  of  biluie  to  submit 
or  to  implement  the  SIP;  or  partial, 
conditional,  or  limited  approvaL  However, 
this  does  not  mean  tiiat  earlier  issues  with 
regard  to  the  SIP  will  be  reopened.  Regions 
should  not  reconsider  those  things  tiiat  have 
already  been  approved  and  for  which  the 
Clean  Air  Act  Amendments  did  not  alter 
what  is  required. 

Prior  to  the  1990  Amendments,  the 
pipdecessor  to  section  110(aK2)(D) 
provided  that  SIPs  must  contain 
provisions  "prohibiting  any  stationary 
source  within  the  State  from  emitting 
any  air  pollutant  in  amounts  which  will: 
(1)  prevent  attainment  or  maintenance 
by  any  other  State  of  any  such  national 
primary  or  secondary  ambient  air 
quality  standard."  Section  110(a)(2)(E). 
The  1990  amendments  to  the  Act 
clarified  the  section  by  providing  that 
SIPS  must  contain  provisions 
prohibiting  emissions  in  amounts  that 
"contribute  significantiy  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  with 
respect  to  any  such  national  primary  or 
secondary  ambient  air  quality 
standard."  Section  110(a)(2)(D)(i)(I). 
This  change  codified  the  interpretation 
EPA  had  long  given  to  the  section.  See 
Air  Pollution  Control  District  v.  EPA. 
739  F.2d  1071  (6th  Cir.  1964).  In  1992. 
EPA  reviewed  the  amended  section 
110(aK2)(D)  and  concluded  that  the 
1990  Amendments  merely  incorporated 
the  Agency's  longstanding 
interpretetion.  See  GeneraJ  Preamble,  57 
FR  13556. 

Section  110(nHl)  also  stetes  that 
provisions  in  SIPs  that  wen,  approved 
before  the  1990  Amendments  shall 
remain  in  effect  unless  the  Amendments 
require  changes  to  the  provisions.  Thus, 
EPA  is  not  obligated  to  reexamine  the 
SIP  provision  previously  approved 


imder  section  110  in  the  context  of  a 
redesignation  rulemaking. 

Basmi  on  its  technical  assessment  that 
the  issue  of  ozone  transport  should  be 
addressed  regionally,  EPA  is 
implementing  section  110(a)(2)(D)  by 
exercising  its  authority  to  issue  SIP  calls 
on  a  regional  basis.  EPA  has  not  issued 
a  final  rulemaking  finding  that  the  SIP 
applicable  to  Richunond  does  not  meet 
the  requirements  of  section  110(aM2)(D) 
of  the  Act 

CDDunent  93 

NYSDEC  also  submitted  several 
comments  that  were  pertinent  to  EPA's 
proposed  rulemaking  to  approve  a  NOx 
RACT  exemption  for  the  Richmond  area 
[March  19,  1996,  61  FR  11170]. 
NYSDEC  believes  tiiat  tiie  NOx  RACT 
exemption  request  has  been 
inappropriately  segregated  from  and 
does  not  addrt»s  the  section  110(a)(2)(D) 
requirements  of  the  Act.  Further 
NYSDEC  states  that  any  NOx  exemption 
petition  would  also  be  invalid  because 
section  110(a)(2)P)  prohibits  granting 
an  exemption  from  NOx  RACT  pursuant 
to  section  182(f)  of  the  Act  where  there 
is  evidence  that  the  exemption  would 
interfere  with  attainment  of  a  NAAQS  in 
another  state. 

Response  93 

In  the  July  21, 1997  final  rulemaking 
action  on  the  NOx  exemption  petition, 
EPA  responded  to  similar  adverse 
comments  received  that  section 
110(a)(2)(D)  prohibits  granting 
exemptions  pursuant  to  section  182(f) 
where  there  is  evidence  that  granting  of 
the  exemption. would  interfere  with 
attainment  of  the  ozone  NAAQS  in 
downwind  areas  [62  FR  38925).  In 
EPA's  final  rulemaking  approving  the 
exemption,  EPA  made  the 
determination  that  the  section 
110(a)(2)(D)  and  182(f)  provisions  must 
be  considered  independentiy  and  would 
not  shield  a  state  from  complying  with 
a  SIP  call  issued  by  EPA  piusuant  to 
section  110  of  the  Act.  EPA's  rationale 
for  making  this  determination  can  be 
foimd  in  the  July  21. 1997  final  ap{hoval 
of  the  NOx  exemption  petition  for  the 
Richmond  area  and  will  not  be  restated 
here. 

IV.  Final  Action 

EPA  has  evaluated  the 
Commonwealth's  redesignation  request 
for  Richmond  for  consistency  with  the 
Act  EPA  regulations,  and  EPA  policy. 
EPA  believes  that  the  redesignation 
request  and  monitoring  data 
demonstrate  that  this  area  has  attained 
the  1-hoiu-  .12  ppm  ozone  standard.  In 
addition,  EPA  has  determined  that  the 
redesignation  request  meets  the 
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requirements  of  section  107(d)(3)(E)  and 
the  policy  set  forth  in  the  General 
Preamble  and  policy  memoranda  for 
area  redesignations,  and  today  is 
approving  Virginia's  redesigiution 
request  for  Richmond,  submitted  on  July 
26. 1996.  Furthermore,  EPA  is 
approving  into  the  Virginia  SIP  the 
required  maintenance  plan,  because  it 
meets  the  requirements  of  section  175  A 
of  the  Act,  and  the  mobile  source 
emissions  budget  for  the  Richmond 
area.  Other  specific  requirements  of 
redesignations  and  maintenance  plans 
and  the  rationale  for  EPA's  approval 
action  were  explained  in  the  July  13, 
1997  proposed  rulemaking  and  will  not 
be  restated  here. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
li^t  of  specific  technical,  econondc. 
and  environmental  foctors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Raqoiiementa 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  Act 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
EPA  certifies  that  the  approval  of  the 
redesignation  request  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 


accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Sutxmission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Gmieral  of  the  General  Accounting 
Office  prior  to  publication  of  the  nile  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.Q  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(bMl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
EPA's  approval  of  the  Richmond 
redesignation  request,  maintenance  plan 
and  mobile  emissions  budget  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
January  16, 1998.  Piling  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bH2).) 


List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requireuMnt 

40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  November  S,  1997. 
W.  MichMl  McCabe. 
Regional  Administrator,  Region  ID. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-78nq. 

SubfMrtW— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraph  (c)(119)  to  read  as 
follows: 

|S2.24aO    IdsnlWclloo  ef piwi. 


(119)  The  ten  year  ozone  maintenance 
plan  for  the  Richmond,  Virginia  ozone 
nonattainment  area  submitted  by  the 
Virginia  Department  of  Environmental 
Quality  on  July  26, 1996: 

(i)  Incorporation  by  referonce. 

(A)  Letter  of  July  26, 1996  from  the 
Virginia  Department  of  Environmental 
Qutdity  transmitting  the  10  year  ozone 
maintenance  plan  for  the  Richmond 
moderate  ozone  nonattainment  area. 

(B)  The  ten  year  ozone  maintenance 
plan  including  emission  projections, 
control  measures  to  maintain  attainment 
and  contingency  measures  for  the 
Richmond  ozone  nonattainment  area 
adopted  on  July  26, 1996. 

(ii)  Additional  material. 

(A)  Remainder  of  July  26, 1996 
Commonwealth  submittal  pertaining  to 
the  redesignation  request  and 
maintenance  plan  referenced  in 
paragraph  (c)(119)(i)  of  this  section. 

3.  Section  52.2424  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 


f52.2424    Motor valticle 
budgets. 


(b)  Motor  vehicle  emissions  budget  for 
the  Richmond  maintenance  area 
adjusting  the  mobile  emissions  budget 
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contained  in  the  maintenance  plan  for 
the  horizon  years  2015  and  beyond 
adopted  on  July  30, 1996  and  submitted 
by  the  Virginia  Department  of 
Environmental  Quality  on  July  30, 1996. 


PART  81— [AMENDED] 

4.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  7401-7671. 


Virginia— Ozone 


Subpart  C— Sactlon  107  Attainmant 
Status  Daaignationa 

4.  hi  S  81.347  the  "Virginia— Ozone" 
table  is  amended  by  revising  the  entry 
for  "Richmond  Area"  to  read  as  follows: 

§81.347   Virginia. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Richmond  Area- 
Charles  City  County  (part) _ 

Beginning  at  the  interaecten  of  State  Route  156 
and  the  Henrico/Charles  City  County  Line,  pro- 
ceeding south  along  State  Route  5/156  to  the 
intersectioo  wUn  State  Route  106/156,  proceeding 
south  along  Route  106/156  to  the  intersection 
with  the  Prince  George^Chartes  City  County  line, 
proceeding  west  along  the  Prince  George/Charles 
City  County  line  to  ttie  Intersection  with  the  Ches- 
terfield/Charles City  County  line,  proceeding  north 
along  the  Chesterfield/Charies  City  County  line  to 
the  intaraedion  with  the  Henrico/Charles  City 
County  line,  proceeding  north  along  the  Henrico/ 
Charies  City  County  Kne  to  State  Route  156. 
Chesterfield  County,  Colonial  Heights.  Hartover  County, 
Henrico  County,  HopeweN,  Ridvnorxl 


12/17/97    Attainment 


^  This  date  is  NovemtMr  15, 1990.  unless  ottienvise  noted. 


[PR  Doc.  97-30138  Filed  11-14-47;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRParta52and81 
[OHimr-^  ICY94-«717a:  FIIL-6022-6] 

Clean  Air  Act  Promulgation  of 
Extansion  of  Attainmant  Data  for 
Ozona  Nonattainmant  Area;  Ohio; 
Kantucky 

agency:  Enviroiunental  Protection 
Agency  (USEPA). 
ACnON:  Final  rule. 

StJMMARY:  On  May  27, 1997,  USEPA 
extended  the  attainment  date  for  the 
Cincinnati-Hamilton  interstate, 
moderate  ozone  nonattainment  area 
from  November  15, 1996  to  November 
15, 1997  utilizing  "direct  final 
rulemaking"  procedures.  On  Jidy  28, 
1997,  USEPA  withdrew  the  direct  final 
rule  due  to  the  receipt  of  adverse 
conunents.  In  this  action  USEPA  is 
responding  to  public  comments 
received  in  response  to  the  proposed 
rule  and  announcing  that  it  is  extending 


the  attainment  date  for  the  Cincinnati- 
Hamilton  interstate  moderate  ozone 
nonattainment  area  from  November  15, 
1996  to  November  15, 1997.  This 
extension  is  based  in  part  on  monitored 
air  quality  readings  for  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  during  1996.  The  USEPA  is 
also  revising  the  table  in  the  Code  of 
Federal  Regulations  concerning  ozone 
attainment  dates  in  this  area. 

EFFECTIVE  DATE:  This  extension  becomes 
effective  December  17, 1997. 

ADDRESSES:  The  Kentucky  SIP  revision 
is  available  for  inspection  at  the 
following  addresses: 

Environmental  Protection  Agency, 
Atlanta  Federal  Center.  Region  4  Air 
Planning  Branch,  61  Forsyth  Street 
S.W.,  Atlanta,  Georgia  30303-3104. 

Natiu^l  Resources  and  Environmental 
Protection  Cabinet,  803  Schenkel 
Lane,  Frankfort,  Kentucky  40601. 

The  Ohio  SIP  revision  is  available  for 
inspection  at  the  following  addresses: 

Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 


Ohfo  EPA,  Division  of  Air  Pollution 
Control,  1800  Watermaric  Drive. 
Columbus,  OH  43215. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M  LeVasseur  at  the  USEPA 
Region  4  address  listed  above  or 
Randolph  O.  Cano  at  Region  5  at  the 
address  listed  above.  (It  is 
recommended  that  you  contact  Joseph 
M.  LeVasseur  at  (404)  562-9035  before 
visiting  the  Region  4  office.)  (It  is 
recommended  that  you  contact 
Randolph  O.  Cano  at  (312)  886-6036 
before  visiting  the  Region  5  office.) 

SUPPLEMENTARY  INFORMATION: 

Request  for  Attainment  Date  Extension 
for  the  Cincinnati-Hamilton 
Metropolitan  Moderate  Ozone 
Nonattainment  Area 

On  November  7,  1996,  the  Ohio 
Environmental  Protection  Agency  (Ohio 
EPA)  requested  a  one-year  attainment    ' 
date  extension  for  the  Ohio  portion  of 
the  Cincinnati-Hamilton  moderate 
ozone  nonattainment  area  which 
consists  of  Hamilton,  BuUer,  Clermont 
and  Warren  Counties  in  Ohio.  Similariy. 
on  November  15, 1996,  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (KNREPC)  requested 
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a  one- year  attainment  date  extension  for 
the  Kentucky  portion  of  the  Cincinnati- 
Hamilton  moderate  ozone 
nonattaimnent  area  which  consists  of 
Kenton,  Boone  and  Campbell  Counties. 
Since  this  area  was  classified  as  a 
moderate  ozone  nonattainment  area,  the 
statutory  ozone  attainment  date,  as 
prescribed  by  section  181(a)  of  the  Clean 
Air  Act  (CAA),  is  November  15,  1996. 
The  submittals  requested  that  the 
attainment  date  be  extended  to 
November  15.  1997.  On  May  27. 1997 
(62  FR  28634).  USEPA  extended  the 
attainment  date  for  the  Cincinnati- 
Hamilton  interstate,  moderate  ozone 
nonattainment  area  from  November  15, 
1996  to  November  15, 1997  utilizing 
"direct  final  rulemaking"  procedures. 
On  July  28.  1997  (62  FR  40280),  USEPA 
withdrew  the  direct  final  rule  due  to  the 
receipt  of  adverse  comments.  In  this 
action  USEPA  is  responding  to  public 
comments  received  in  response  to  the 
proposed  rule  and  announcing  that  it  is 
extending  the  attainment  date  for  the 
Cincinnati-Hamilton  interstate  moderate 
ozone  nonattainment  area  from 
November  15. 1996  to  November  15, 
1997.  This  extension  is  based  in  part  on 
monitored  air  quality  readings  for  the 
ozone  national  ambient  air  quality 
standard  (NAAQS)  during  1996. 

.CAA  Requirements  and  USEPA  Actions 
Concerning  Designation  and 
Classification 

Section  107(d)(4)  of  the  CAA  requires 
the  States  and  USEPA  to  designate  areas 
as  attainment,  nonattainment.  or 
unclassifiable  for  ozone  as  well  as  other 
pollutants  for  which  national  ambient 
air  quality  standards  (NAAQS)  have 
been  set.  Section  181(a)(1)  reqxiires  that 
ozone  nonattainment  areas  be  classified 
as  marginal,  moderate,  serious,  severe, 
or  extreme,  depending  on  their  air 
quality.  In  a  series  of  Federal  Register 
documents,  USEPA  completed  this 


process  by  designating  and  classifying 
all  areas  of  the  country  for  ozone.  See, 
e.g.,  56  FR  58694  (Nov.  6, 1991);  57  FR 
56762  (Nov.  30,  1992). 

Areas  designated  nonattainment  for 
ozone  are  required  to  meet  attainment 
dates  specified  under  the  CAA.  The 
Cincinnati-Hamilton  ozone 
nonattainment  area  was  designated 
nonattainment  and  classified  moderate 
for  ozone  pursuant  to  56  FR  58694  (Nov. 
6, 1991).  By  this  classification,  its 
attainment  date  became  November  15, 
1996.  A  discussion  of  the  attainment 
dates  is  found  in  57  FR  13498  (April  16, 
1992)  (the  General  Preamble). 

CAA  Requirements  and  USEPA  Actions 
Concerning  Meeting  the  Attainment 
Date 

Section  181(b)(2)(A)  requires  the 
Administrator,  within  six  months  of  the 
attaiiunent  date,  to  determine  whether 
ozone  nonattainment  areas  attained  the 
NAAQS.  For  ozone.  USEPA  determines 
attainment  status  on  the  basis  of  the 
expected  number  of  exceedances  of  the 
NAAQS  over  the  most  recent  three-year 
period.  See  General  Preamble,  57  FR 
13506.  In  the  case  of  moderate  ozone 
nonattainment  areas,  the  three-year 
period  is  1994-1996.  CAA  section 
181(b)(2)(A)  further  states  that,  for  areas 
classified  as  marginal,  moderate,  or 
serious,  if  the  Administrator  determines 
that  the  area  did  not  attain  the  standard 
by  its  attainment  date,  the  area  must  be 
reclassified  upward  (bumped-up). 

A  review  oi  the  actual  ambient  air 
quality  ozone  data  from  the  USEPA 
Aerometric  Information  Retrieval 
System  (AIRS),  shows  that  a  number  of 
air  quality  monitors  located  in  the 
Cincinnati-Hamilton  ozone 
nonattainment  area  recorded 
exceedances  of  the  NAAQS  for  ozone 
during  the  three-year  period  from  1994 
to  1906.  At  one  of  these  monitors, 
Warren  County,  OH,  the  number  of 


expected  exceedances  was  2.0  per  year, 
for  1994  and  1995.  Because  these 
exceedances  averaged  more  than  1.0 
over  the  three-year  period,  they 
constitute  a  violation  of  the  ozone 
NAAQS  for  the  Cincinnati-Hamilton 
area  during  this  three-year  period.  Thus, 
the  area  did  not  meet  the  November  15. 
1996  attaiiunent  date. 

However,  CAA  section  181(a)(5) 
provides  an  exemption  from  these 
bump-up  requirements.  Under  this 
exemption,  USEPA  may  grant  up  to  two, 
one-year  extensions  of  the  attainment 
date  under  specified  conditions: 

Upon  application  by^any  State,  the 
Administrator  may  extend  for  one 
additional  year  (hereinafter  referred  to 
as  the  "Extension  Year")  the  date 
specified  in  table  1  of  paragraph  (1)  of 
this  subsection  if — 

(A)  The  State  has  complied  with  all 
requirements  and  commitments 
pertaining  to  the  area  in  the  applicable 
implementation  plan,  and 

(B)  No  more  than  one  exceedance  of 
the  NAAQS  level  for  ozone  has  occurred 
in  the  area  in  the  year  preceding  the 
Extension  Year. 

No  more  than  two  one-year  extensions 
may  be  issued  for  a  single 
nonattainment  area. 

The  USEPA  interprets  this  provision 
to  authorize  the  granting  of  a  one-year 
extension  imder  the  following  minimum 
conditions: 

(1)  The  State  requests  a  one-year 
extension, 

(2)  All  requirements  and 
commitments  in  the  USEPA-approved 
SIP  for  the  area  have  been  complied 
writh,  and 

(3)  The  area  has  no  more  than  one 
measured  exceedance  of  the  NAAQS  at 
each  monitor  in  the  area  during  the  year 
that  includes  the  attainment  date  (or  the 
subsequ«it  year,  if  a  second  one-year 
extension  is  requested). 


Table  1.— Exceedances  of  the  Ozone  Air  Qualtty  Standard  in  the  Cincinnati-Hamilton  Area  1994  to  1996 

sue 

County/state 

Yev 

Exceedances 
measured 

Fxpeded 
exeedanoes 

Middletowtn  ..._„.„...„... .....„.„...„„_m».-«......— . 

MiddMown 

Bober.  OH 

Buder,  OH 

BuUer!  OH „ 

Butler.  OH .,_   „ 

1994 
1994 
1995 
1996 
1994 
1995 
1996 
1994 
1995 
1996 
1994 
1995 
1996 
1094 
1996 
[             1906 

0 
0 
2 

1 
0 
1 
0 

1 

1 

0 
0 
0 
0 
0 

1 
0 

0.0 
0.0 
2.0 
1.0 

Hamilton _     ._ _   . 

Hamifton ".....I. "... 

4430  SR  222  ^ 

4430  SR  222  ..      

4430  SR  ?99           

Butler.  OH 

Butter.  OH „ 

Butter.  OH 

Ctermont,  OH 

Ctermont.  OH 

Ctermorrt.  OH  ...__. ..__.....^.-„ 

HamiHnn,  OH         ,„.,.„«,....-.—.«».,«.. 

0.0 
1.0 
0.0 
1.0 
1.0 
0.0 

11590  Grooms  Rd 

0.0 

11590  Gnwrns  Rd 

11590  Grooms  Rd 

6950  Rippte  Rd _ _.. 

6950  Rippte  Rd  .„_       „.. _.       

6950  Rippte  Rd _       

Hamilton.  OH '"' 

Hamilton,  OH 

Hamilton.  OH 

Hamilton.  OH  

Hamilton.  OH 

0.0 
0.0 
0.0 
1.0 

on 
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TABLE  1.— Exceedances  of  the  Ozone  Air  Quality  Standard  in  the  Cincinnati-Hamilton  Area  1994  to  1996— 

Continued 


Site 


Cinctnnati 

Cincinnati 

Cincinnati 

Let>anon  .. 

Let>anon ..^ 

Lebafwn 

KY  338 

KY  338 

Dayton  ...„„..„ 

Dayton  

Dayton  

Covington „ 

Covington 

Covington 


County/state 


Hamilton,  OH  . 
Hamilton,  OH  . 
Hamilton,  OH  . 
Warren,  OH  ... 
Warren.  OH  ... 
Warren.  OH  ... 

Boone,  KY  

Boone,  KY , 

Boone,  KY  ...... 

CampbeN,  KY. 
Campbell,  KY .. 
Campbell,  KY .. 
Kenton,  KY  .„„ 
Kenton.  KY  .._. 
Kenton.  KY  


'This  site  was  shutdo\wn  after  1994,  so  no  data  are  avaitebte  for  1995  and  1996. 


1004 
1005 
1006 
1004 
1905 
1006 
1994 
1995 
1996 
1994 
1995 
1006 
1994 
1996 
1006 


Exceedances 
measured 


Expected 
exeedancas 


00 

ixi 
ao 
zo 

2J) 
04) 

ao 

OlO 
M 

ao 

1.0 

ao 
^J0 
^J0 


In  both  extension  requests  Ohio  and 
Kentucky  indicated  that  they  satisfied 
the  attainment  date  extension  criteria  in 
as  much  as  no  monitors  in  the 
Cincinnati-Hamilton  area  monitored 
more  than  one  exceedance  each  during 
1996.  The  1996  monitoring  data  has 
been  quality  controlled  and  quality 
assured,  as  has  been  the  data  for  1994 
and  1995.  These  data  are  summarized  in 
Table  1.  An  examination  of  the  data 
indicates  that  three  of  the  ten  monitors 
recorded  one  exceedance  each  during 
1996. 

Both  Ohio  and  Kentucky  certified  that 
they  are  implementing  the  ozone  State 
Implementation  Plans  (SIPs)  for  the 
area.  USEPA  conducted  a  review  of  the 
ozone  SIPs,  as  contained  in  40  CFR  part 
52  and  USEPA 's  electronic  version  of 
the  SIP,  and  believes  that  the  States  are 
implementing  the  USEPA  approved 
ozone  SIPs.  Additionally,  USEPA  has 
not  made  a  finrfing  of  Cailure  to 
implement  the  SIPs  for  the  area.  This 
supports  the  States'  cotification  that  the 
area  is  implementing  its  SIPs. 

Ohio  is  implementing  the 
requirements  of  the  approved  Ozone 
SIP.  Regarding  implementation  of  the 
vehicle  inspection  and  maintenance  (1/ 
M)  program,  Ohio  enacted  legislation 
authorizing  the  I/M  program  and 
adopted  regulations  for  the  operation  of 
the  program.  The  USEPA  approved  the 
program  on  April  4. 1995  (see  60  FR 
16989).  The  State  of  Ohio  awarded  a 
contract  for  program  operations,  and  on 
January  2, 1996,  Ohio  began  testing 
vehicles  in  the  Cincinnati  area.  The 
enactment  of  legislation,  adoption  of 
regulations,  and  the  capital  investment 
in  structures  and  equipment  to  perform 
testing  meets  the  implementation  test 
While  the  Cincinnati  program  has  been 
suspended  due  to  program  performance 


problems,  Ohio  is  in  compliance  with 
CAA  implementation  requirements.  The 
Ohio  Stage  II  vapor  recovery  program  is 
being  implemented  in  the  Cincinnati 
area.  The  State  is  also  collecting 
emissions  statements  from  sources  in 
the  area.  The  State  is  implementing  its 
SIP  for  conformity.  Also,  the  area  is 
implementing  its  approved  SIP  v^ch 
includes  a  program  for  controlling 
volatile  organic  compound  (VOC) 
emissions  from  statioiuuy  sources.  This 
includes  the  Non-Control  Technique 
Guideline  Reasonably  Available  Control 
Technique  requirements  approved 
within  the  past  several  years  for  the 
following  plants  in  the  Ohio  portion  of 
the  area:  Steelcraft  Manufacturing  Co., 
Chevron  USA  Inc.,  International  Paper 
Co.,  Morton  Thiokol,  Armco  Steel  Co., 
Formica  Corp.,  PMC  Specialties  Group, 
Hilton  Davis  Co.,  Monsanto  Co..  and 
Proctor  and  Gamble. 

Kentucky  is  implementing  the 
requirements  of  its  approved  ozone  SIP 
for  the  Cincinnati-Hamilton  interstate 
area.  The  Kentucky  portion  of  the  area 
is  implementing  its  program  for 
controlling  oxides  of  nitrogen  (NOx)  and 
VOC  emissions  from  stationary  sources. 

Proposed  Rule  and  Responses  to 
Comments 

The  USEPA  pubUshed  a  direct  final 
rule  to  approve  the  attainment  date 
extension  request  for  the  Cincinnati- 
Hamilton  moderate  ozone 
nonattainment  area  in  the  May  27, 1997 
(62  FR  28634),  Feiteral  R^kter.  This 
action  was  accompanied  by  a  proposed 
rule  (62  FR  28650).  Because  USEPA 
received  comments  adverse  to  this 
action,  the  direct  final  rule  was 
withdrawn.  The  comments  received  are 
simmiarized  below  along  with  USEPA 's 
responses.  Copies  of  all  comments  have 


been  placed  in  the  docket  file  and  are 
available  for  public  review. 

Comment  1 :  Ohio  has  failed  to 
comply  with  the  CAA  implementation 
requirements  under  sec.  181  (a)(5)(B): 
"no  more  than  one  exceedance  of  the 
NAAQS  level  for  ozone  has  occiured  in 
the  area  in  the  year  preceding  the 
Extension  Year."  The  USEPA's  proposal 
states  that  "a  review  of  the  ozone  data 
for  the  area  indicates  the  area  has 
monitored  no  more  than  one  exceedance 
of  the  NAAQS  at  any  monitor  during 
1996."  Section  181  (a)(5)(B)  states  that 
one  exceedance  be  allowed  in  the  area, 
not  one  exceedance  be  allowed  per 
monitor. 

USEPA  Response:  Appendix  H  to  Part 
50.9  of  Tide  40  of  the  Code  of  Federal 
Regulations  provides  for  review  of  the 
data  from  each  monitor  individually  as 
opposed  to  adding  up  all  of  the 
individual  monitor  exceedances  across 
the  region  to  determine  whether  or  not 
the  area  meets  the  air  quality  test  for  an 
extension.  This  is  consistent  with  the 
process  that  USEPA  uses  to  evaluate 
whether  or  not  an  area  attained  the 
ozone  standard  by  its  attainment  date. 
For  instance  in  the  Cincinnati/Northem 
Kentucky  area,  USEPA  reviewed  the 
monitoring  data  collected  for  1994 
through  1996  at  each  of  the  ten  monitora 
in  the  seven  county  multi-state  area  to 
determine  whether  or  not  the  area 
attained  the  ozone  standard  by 
November  15, 1996.  This  review 
showed  that  the  Lebanon  monitor 
located  in  Warren  County  was  in 
violation  of  the  ozone  standard.  This 
resulted  in  the  entire  multi-state  area 
having  foiled  to  attain  the  ozone 
standard  by  1996. 

In  determining  whether  or  not  to 
extend  the  attainment  date  from  1996  to 
1997,  USEPA  reviewed  the  ozone 
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monitoring  data  for  1996  at  each 
monitoring  site  in  the  area  to  see  if  any 
of  the  sites  recorded  more  than  one 
exceedance  of  the  ozone  standard 
during  1996  (see  table  1).  The  results  of 
this  review  showed  that  while  three  of 
the  monitors  recorded  an  exceedance 
during  1996.  none  of  the  monitors 
recorded  more  than  one  exceedance. 
The  monitors'  exceedaiices  were  not 
added  up  to  see  if  they  were  more  than 
one.  which  is  consistent  with  how 
USEPA  evaluates  data  to  determine  if  an 
area  attained  the  standard  by  1996. 
Therefore,  the  Cincinnati/Northern 
Kentucky  area  meets  the  monitoring 
requirements  for  an  extension  to 
November  15, 1997. 

Comment  2:  A  fourth  exceedance  in 
three  years  was  monitored  at  the 
Middletown  monitoring  site.  Therefore, 
the  area  is  in  violation  of  the  NAAQS 
for  ozone  and  now  qualifies  for  serious 
nonattainment  so  it  does  not  meet  the 
requirements  for  an  extension. 

USEPA  Response: The  criteria  in. 
section  181(a)(5)  of  the  CAA  requires 
that  in  order  for  an  area  to  be  eligible 
for  an  extension  not  more  than  one 
exeedance  of  the  NAAQS  for  ozone  may 
be  monitored  in  the  year  prior  to  the 
extension  year.  The  year  prior  to  the 
extension  year,  in  this  case,  is  1996.  The 
ambient  air  monitoring  data  for  the  area 
shows  that  not  more  than  one  exeedance 
occurred  in  1996  at  any  monitoring  site 
in  the  area  (see  table  1).  Therefore,  the 
area  satisfies  the  air  quality 
requirement!  for  an  extension.  The 
preliminary  air  monitoring  data  for  1997 
shows  no  indication  that  any  monitor 
recorded  more  than  one  exceedance. 

Comment  3:  Section  181  {a)(5)  states 
that  an  extension  may  be  granted  if  "(A) 
the  State  has  complied  with  all 
requirements  and  commitments 
pertaining  to  the  area  in  the  applicable 
implementation  plan."  The  State 
committed  to  an  I/M  program  in  their 
submitted  SIP.  The  I/M  program  began, 
but  was  suspended  on  August  20, 1996. 
and  is  not  expected  to  resume  until  at 
least  after  the  1997  ozone  season. 
Additionally,  the  I/M  program  has  not 
yet  made  a  full  cycle  (a  full  cycle  takes 
two  years  to  complete).  No  program  was 
implemented  that  would  take  the  place 
of  the  18  ton/day  reduction  which  the 
I/M  program  was  to  provide. 

USEPA  Response:  Ohio  is 
implementing  the  I/M  requirements  of 
the  SIP.  The  State  of  Ohio  awarded  a 
contract  for  program  operations,  and  on 
January  2, 1996,  Ohio  began  testing 
vehicles  in  the  Cincinnati  area.  The 
enactment  of  legislation,  adoption  of 
regulations,  and  the  capital  investment 
in  structures  and  equipment  to  perform 
testing  meets  the  implementation  test. 


The  State  of  Ohio  has  been  working 
to  resume  automobile  testing  in  the 
Cincinnati  area.  The  program  was 
suspended,  due  to  program  performance 
requirements.  However,  the  State  has 
been  actively  working  to  get  the 
program  back  up  and  miming  in  the 
area.  It  is  reasonable  to  allow  the  State 
the  opportunity  to  improve  the 
performance  of  the  program  and  to 
allow  sufficient  time  to  get  the  program 
operational  again.  It  is  expected  that  the 
program  will  be  operational  in  January 
1998. 

Comment  4:  The  extension  proposal 
states  that  Stage  11  vapor  recovery 
program  is  fully  implemented,  however, 
according  to  the  Hamilton  County 
Department  of  Environmental  Services 
approximately  225  warning  letters  are 
issued  annually  to  facilities  whose 
vapor  recovery  devices  were  delinquent 
upon  inspection.  Since  the  area  only  has 
about  500  facilities,  it  is  likely  not 
achieving  the  required  reductions. 

USEPA  Response:  Ohio  has 
implemented  the  Stage  II  gasoline  vapor 
control  program  in  the  Ohio  portion  of 
the  Cincinnati  ozone  nonattaiiunent 
area.  Subsequent  to  the  beginning  of  the 
program,  inspections  have  been  carried 
out  by  the  local  Department  of 
Environmental  Services  (DOES).  These 
inspections  have  uncovered  a  number  of 
deficiencies  at  some  of  the  facilities 
inspected  prompting  warning  letters  to 
facility  owners.  The  warning  letters 
represent  a  concerted  effort  on  the  part 
of  the  DOES  to  encourage  full 
compliance  with  requirements  of  the 
Stage  II  program.  The  EXDES  sent  291 
warning  letters  to  gasoline  dispensing 
facilities  for  a  number  of  different 
deficiencies.  The  warning  letters  do  not 
necessarily  mean  that  the  facility  is  not 
complying  with  all  of  the  required 
elements  of  the  Stage  n  rule.  Of  all  of 
the  letters  sent,  143  letters  were  sent  to 
stations  because  of  recordkeeping 
deficiencies  as  opposed  to  a  control 
equipment  problem.  Of  the  remaining 
148  letters,  there  were  431  physical 
problems  such  as  a  leaking  nozzle  or 
damaged  hoses,  cited  out  of 
approximately  10,000  gasoline 
dispensing  nozzles  in  the  four  Ohio 
counties.  Some  of  the  nozzles,  for 
example,  were  cited  for  multiple 
defects.  These  deficiencies  represent  4,3 
percent  or  less  of  the  nozzles  having 
some  type  of  problem.  This  indicates 
that  for  the  vast  majority  of  the  focilities 
visited,  the  Stage  n  control  equipment  is 
operational  and  the  stage  II  program  is 
being  adequately  implemented  in  the 
area. 

Comment  5:  The  interstate  area 
continues  to  violate  the  standard  while 
claiming  its  Transportation 


Improvement  Program  (TIP)  will  meet 
the  standards.  The  Ohio  Indiana 
Kentucky  Regional  Planning 
Commission  predicts  that  the  area's  TIP 
will  conform,  but  fails  to  meet  the 
standard  each  year.  This  is  perhaps  due 
to  the  use  of  outdated  data  and 
modeling  (bom  the  1960's)  for 
determining  conformity  with  the  TIP. 

USEPA  Response:  The  CAA  requires 
the  TIP  to  conform  to  the  SIP.  For  the 
Cincinnati/Northern  Kentucky  area  this 
means  that  the  area  must  perform  a 
build/no  build  analysis  on  its 
transportation  plan  to  show  that  its 
volatile  organic  compound  (VOC)  and 
oxides  of  nitrogen  emissions  (NOx)  will 
not  increase  if  the  transportation 
projects  are  built  Additionally  as  part  of 
this  conformity  demonstration  the 
emissions  resulting  from  building 
projects  outlined  in  the  TIP  must  be 
shown  not  to  exceed  the  emissions 
levels  that  are  planned  for  in  the  SIP. 
For  Cincinnati/Northern  Kentucky  this 
calls  for  comparing  the  projected  TIP 
emissions  to  the  emissions  in  the  15% 
rate  of  progress  (ROP)  plan  submitted  by 
the  State  of  Ohio  to  USEPA.  The  ROP 
plan  provides  for  an  emissions 
reduction  in  VOC  that  the  area  is 
required  to  meet  on  its  way  toward 
achieving  the  NAAQS.  This  level  of 
emissions  will  result  in  improved  air 
quality,  but  not  necessarily  air  quality 
that  will  attain  the  NAAQS.  The  current 
SIP  does  not  provide  for  the  reductions 
or  a  specific  emissions  level  (attainment 
target)  in  order  to  reach  attaiiunent  of 
the  NAAQS.  Until  this  level  is  set  the 
TIP  is  only  required  to  meet  the  Rate  of 
Progress  (ROP)  emissions  targets  and  the 
build/no  build  test.  The  State  has  been 
implementing  its  SIP  for  conformity  in 
the  Qnciimati  area  by  ensuring  that  the 
TIP  meets  the  ROP  test.  Therefore,  the 
area  satisfied  the  SIP  implementation 
requirement  for  receiving  an  attainment 
date  extension. 

While  the  interstate  area  is  in 
violation  of  the  standard,  it  is  eligible 
for  an  attainment  date  extension 
because  it  meets  the  air  quality  test  of 
no  more  than  one  exceedance  at  each 
monitor  in  the  area. 

Comment  6:  The  proposed  extension 
does  not  include  any  requirements  that 
will  bring  the  area  into  compliance. 
Therefore,  it  is  not  reasonable  to  expect 
that  a  one-year  extension  will  improve 
the  area's  air  quality. 

USEPA  Response:  Section  181(a)(5)  of 
the  CAA  authorizes  the  Administrator  to 
provide  a  one-year  extension  of  time  to 
attain  the  ozone  NAAC^  upon  State 
application  as  long  as  two  requirements 
are  met.  The  State  must  have  complied 
with  all  requirements  and  commitments 
pertaining  to  the  area  in  the  applicable 
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implementation  plan.  No  more  than  one 
exceedance  of  the  NAAQS  level  may 
have  occurred  in  the  extension  area  in 
the  year  proceeding  the  extension  year. 
A  second  one-year  extension  may  be 
granted  if  the  requirements  can  be  met 
the  following  year. 

Congress  liliely  intended  the 
extension  year  as  a  period  to  evaluate 
the  ^iactivaness  of  the  control  strategy 
prior  to  developing  additional  emission 
control  measures.  Over  the  course  of  the 
extension  year,  the  Federal  Motor 
Vehicle  Emissions  Control  Program 
(FMVECP)  will  reduce  mobile  source 
emissions  as  older,  more  pollutiiig 
motor  vehicles  were  replaced  by  newer, 
less  polluting  motor  vehicles.  l4oviding 
an  additional  year  for  the  FMVECP  to 
operate  will  provide  sufficient 
additional  emission  reductions  bringing 
the  area  closer  toward  achieving 
attainment 

Comment  7:  The  scientific  and 
medical  evidence  shows  that  levels  of 
ozone  in  the  area  are  unhealthy.  The 
purpose  of  the  CAA  is  to  protect  the 
environment  and  public  health,  and  to 
prevent  damage  from  air  poUuticm.  If 
the  USEPA  grants  the  area  an  extension, 
it  would  fiail  to  enforce  the  CAA,  and 
betray  its  mission  to  protect  human 
health  and  the  environment 

USEPA  Responte:  As  stated  above, 
section  181(a)(5)  authorizes  the 
Administrator  to  grant  a  one-year 
extension  of  the  ozone  attaiiunent  date 
upon  application  by  the  State  if  the  two 
conditioiu  discussed  above  are  met  In 
granting  such  an  extension,  the 
Administrator  is  clearly  within  the 
scope  of  authority  granted  him  by  the 
CAA.  In  as  much  as  the  extension  is 
authorized  by  the  CAA,  it  shoiild  be 
considered  consistent  with  the  goals 
and  objectives  of  the  CAA.  The 
extension  may  allow  the  area  to  reach 
attainment  without  incurring  the 
additional  costs  that  would  result  from 
retlassification  to  a  serious  area. 

Comment  8:  The  commenter  states 
that  an  extension  can  only  be  granted 
upon  state  submittal  of  an  approvable 
15%  plan.  The  areas  current  15%  plan 
is  no  longer  valid  because  its  I/M 
program  has  been  suspended.  The 
commenter  requests  further  explanation 
of  the  suspension  and  a  schedule  for 
reimplementing  the  I/M  program  prior 
to  any  final  action  on  the  attaiiunent 
date  extension. 

USEPA  Response:  In  order  to  be 
granted  an  extension,  the  States  are 
required  to  implement  their  SIPs  for  the 
Cincinnati/Northem  Kentucky  area*. 
Neither  Ohio  nor  Kentucky  has  15% 
plans  that  are  federally  approved  into 
the  State  Implementation  Plans  for  the 
area.  Therefore,  the  status  of  the  15% 


plan  is  not  relevant  to  the  question  of 
whether  or  not  the  States  are 
implementing  their  SIP  since  it  is  not 
part  of  the  federally  approved  SIF.  In 
regards  to  the  I/M  program,  which  is  a 
part  of  the  {aderally  approved  SIP  for 
Ohio,  it  is  expected  that  the  program 
will  be  operational  in  January  1998.  The 
State  is  actively  working  to  improve  the 
performance  of  the  program  and  to 
restart  the  I/M  program. 

Comment  9:  un|^anentation  of  NOx 
Reasonably  Available  Control 
Technology  (RACT)  for  mafor  sources  in 
the  Ohio  portion  of  the  nonattainment 
area  is  over  a  year  late.  Concerns 
regarding  this  tardiness  have  been 
repeated^  expressed  in  letters 
addressed  to  USEPA.  New  York  State 
Department  of  Environmental 
Conservation  requests  that  pertinent 
NOx  requirements  of  the  CAA  be 
addressed  eiroeditiously  through 
revisions  to  the  Ohio  SIP. 

USEPA  ReMponse:  USEPA  responded 
to  the  letters  from  the  State  of  New  York 
in  three  letters  dated  October  10, 1996, 
October  30. 1996,  and  January  17, 1997. 
In  USEPA's  correspondence  with  the 
State  of  New  York.  USEPA  stated  that  it 
would  publish  a  proposed  rule  in  the 
Fadaral  Sagiater  to  provide  the 
community  with  an  opportunity  to 
comment  on  removing  the  Cincinnati 
area's  monitoring-based  NOx  waiver 
and  to  comment  on  what  "reasonable 
time"  may  be  necessary  to  allow  major 
stationary  sources  subject  to  the 
reasonably  available  control  technology 
requirements  to  purchase  install  and 
operate  the  required  controls. 

Along  writh  the  USEPA's  efforts  in  this 
regard,  it  should  be  noted  that  on 
October  10, 1997,  USEPA  Administrator 
Carol  Browner  signed  a  proposed 
rulemaking  to  require  emissions 
reductions,  including  NOx,  in  Ohio  and 
twenty-one  other  states  in  order  to 
rediice  the  effects  on  attainment  caused 
by  the  interstate  transport  of  ozone, 
which  is  clearly  the  issue  that  New  York 
in  its  correspondence  sought  to  have  the 
USEPA  address.  The  proposal  reiterates 
USEPA's  view  that  ozone  pollution  is  a 
regional  as  well  as  a  local  problem.  As 
USEPA  has  pointed  out  to  New  York  in 
it's  response  letters,  the  State's  concerns 
are  more  appropriately  addressed 
through  a  process  dealing  with  resolving 
the  regional  ozone  pollution  problem, 
particularly  long-range  transport. 
However,  section  182(f),  which 
authorizes  the  granting  of  NOx  waivers, 
focuses  only  on  the  e^cts  of  reducing 
NOx  in  local  nonattainment  areas,  like 
Cincinnati,  while  the  provisions  of 
section  110(a)(2)p).  the  main  statutory 
basis  for  the  proposed  action,  are 
specifically  intended  to  address  the 


kinds  of  intentate  problems  exemplified 
by  long-range  ozone  transport  The 
USEPA  notes  that  the  requirements  of 
the  proposed  "SIP  call"  action  if 
finalized  would  apply  both  to  areas  ^th 
approved  NOx  waiver  petitions  and 
areas  without  such  petitions.  That  is, 
any  nonattainment  area  with  NOx 
waiver  petitions  approved  by  USEPA  in 
the  past  or  in  the  niture  are  not 
proposed  to  be  exempt  from  that  action. 

Comment  10:  A  commenter  stated  that 
the  area  should  not  be  granted  an 
extension  because  of  «»yi«ting  air 
pollution  problems  that  cause  adverse 
health  effects.  Rmi—inw  controls  should 
be  more  strict  The  area  should  not  be 
given  man  time  to  comply  because  it  is 
not  enforcing  current  rules,  and  is  not 
doing  anything  to  solve  current  air 
pollution  problems. 

USEPA  Reaponse:  As  stated  above, 
the  one-year  extension  is  authorized  hy 
the  CAA  for  areas  that  meet  the 
extension  requirements.  This  gives  the 
area  an  additional  year  to  realLa  the 
benefits  of  the  controls  that  are 
currentiy  in  place  and  the  effects 
FMVECP  on  reducing  automobile 
emissions.  The  CAA  allows  areas  that 
qualify  for  an  extension  to  request  an 
attainment  date  extension  instead  of 
being  reclassified  upward  to  serious  and 
implementing  more  emission  controls. 
The  area  is  enforcing  its  current  controls 
as  described  in  the  above  responses. 

USEPA  Final  Action 

USEPA  has  determined  that  the 
requirements  for  a  one-year  extension  of 
the  attainment  date  have  been  fulfilled 
as  follows: 

(1)  Ohio  and  Kentucky  have  formally 
submitted  the  attainment  date  extension 
reoueits. 

(2)  Ohio  and  Kentucky  are 
implementing  the  USEPA-approved 
SIPs. 

(3)  A  review  of  actual  ozone  ambient 
air  quality  data  for  the  Cincinnati- 
Hamilton  area  indicates  that  the  area 
has  monitored  no  more  than  one 
exceedance  of  the  NAAQS  at  any 
monitor  during  1996.  Therefore,  USEPA 
is  approving  the  attainment  date 
extension  requests  for  the  Cincinnati- 
Hamilton  moderate  ozone 
nonattainment  area  from  November  15, 
1996  to  November  15,  1997. 

Therefore,  USEPA  approves  the  Ohio 
and  Kentucky  attainment  date  extension 
requests  for  the  Cincinnati-Hamilton 
ozone  nonattainment  area.  As  a  result, 
the  Kentucky  Control  Strategy  for  Ozone 
which  is  codified  at  40  CFR  52.930  and 
the  Ohio  Control  Strategy  for  Ozone 
which  is  codified  at  40  CFR  52.1885  are 
being  amended  to  record  these 
attainment  date  extensions.  The  chart  in 
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40  CFR  81.318  entiUed  "Kentucky- 
Ozone"  is  being  modified  to  reflect 
USEPA's  approval  of  Kentucky's 
attainment  date  extension  request.  The 
chart  in  40  CFR  81.336  entitled  "Ohio- 
Ozone"  is  also  being  modified  to  reflect 
USEPA's  approval  of  Ohio's  attainment 
date  extension  request 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Admiiiiatrative  RequiremeBts 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Extension  of  an  area's  attaiiunent  date 
under  the  CAA  does  not  impose  any 
new  requirements  on  small  entities. 
Extension  of  an  attaiiunent  date  is  an 
action  that  affects  a  geographical  area 
and  does  not  impose  any  regulatory 
requirements  on  sources.  USEPA 
certifies  that  the  approval  of  the 
attainment  date  extension  will  not  aflect 
a  substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
govenunents  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205.  USEPA  must  select 
the  most  cost-efiective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 


Section  203  requires  USEPA  to  establish 
a  plan  for  informii^  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  firom  this 
action. 

D.  Audit  Privilege  and  Immunity  Law 

Nothing  in  this  action  should  be 
construed  as  making  any  determination 
or  expressing  any  position  regarding 
Ohio's  audit  privilege  and  immunity 
law  (Sections  3745.70—3745.73  of  the 
Ohio  Revised  Code.)  The  USEPA  will  be 
reviewing  the  effect  of  the  Ohio  audit 
privilege  and  immunity  law  on  various 
Ohio  environmental  programs, 
including  those  under  the  CAA.  The 
USEPA  will  take  appropriate  action(s). 
if  any,  after  thorough  analysis  and 
opportunity  for  Ohio  to  state  and 
explain  its  views  and  positions  on  the 
issues  raised  by  the  law.  The  action 
taken  herein  does  not  express  or  imply 
any  viewpoint  on  the  question  of 
whether  tiiere  are  legal  deficiencies  in 
this  or  any  Ohio  CAA  program  resulting 
from  the  effect  of  the  audit  privilege  and 
immunity  law.  As  a  consequence  of  the 
review  process,  the  regulations  subject 
to  the  action  taken  herein  may  be 
disapproved.  Federal  approval  for  the 
CAA  program  under  which  they  are 
implemented  may  be  withdrawn,  or 
other  appropriate  action  may  be  taken, 
as  necessary. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(aKlHA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
this  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  section 
804(2). 

F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  16.  1998.  Filing  a 


petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afiiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to  grant 
Ohio  and  Kentucky  an  extension  to 
attain  the  ozone  NAAQS  in  the 
Cincinnati-Hamilton  ozone 
nonattainment  area  as  defined  in  40 
CFR  81.318  and  40  CFR  81.336  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bX2).) 

LiatefSuHecta 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Ozone. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  November  5, 1997. 
A.  SUnley  Meilmrs, 
Acting  Regional  Administrator,  Region  4. 

Dated:  November  6. 1997. 
Gail  C  Ginsberg, 
Acting  Regional  Administrator,  Repon  5. 

Parts  52  and  81  of  chapter  I,  tide  40 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— [AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AndMrity:  42  U.S.C  7401-7671q. 

Subpart  S—K«ntucky 

2.  Section  52.930  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§52.930    Control  alralagy:  Oaone. 

•        •        •        •        * 

(d)  Kentucky's  November  15»,  1996, 
request  for  a  one-year  attairunent  date 
extension  for  the  Kentucky  portion  of 
the  Cincinnati-Hamilton  metropolitan 
moderate  ozone  nonattainment  area 
which  consists  of  Kenton,  Boone,  and 
Campbell  Counties  is  approved.  The 
date  for  attaining  the  ozone  standard  in 
these  coimties  is  November  15. 1997. 

Sut>part  KK— Ohio 

3.  Section  52.1885  is  amended  by 
adding  paragraph  (bb)  to  read  as 
follows: 

S5Z1886    Control  atralegy:  Oione. 

***** 

(bb)  Ohio's  November  7. 1996.  request 
for  a  one-year  attainment  date  extension 
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for  the  Ohio  portion  of  the  Cincinnati- 
Hamilton  metropolitan  moderate  ozone 
nonattainment  area  which  consists  of 
Hamilton,  Butier.  Clermont  and  Warren 
Coimties  is  approved.  The  date  for 
attaining  the  ozone  standard  in  these 
counties  is  November  15, 1997. 


Designaled 


PART  81— [AMENOEOl 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

AatheritT:  42  U.S.C.  7401-7671q. 


KENTUCKY— Ozone 


Designation 


Date^ 


Type 


Cincinnati-Hanulton  Area: 

Boone  County  „.. 

CamptwN  County 

Kenton  County 


Nonattainment 
Nonattainment 
Nonattainment 


2.  In  §81.318,  die  "Kentucky- 
Ozone"  table  is  amended  by  revising  the 
entry  for  the  "Cincinnati-Hamilton 
Area"  to  read  as  follows: 

§81,318   KanlHOky. 


Oaaoification 


Date^ 


Type 


Moderale.2 
Moaoriuo.' 

l2 


^This  d^e  is  November  15. 1990,  unless  otheiwise  noted 
'Attainment  date  extended  to  November  15. 1997. 


*****  entry  for  the  "Cincinnati4iamilton 

3.  In  Section  81.336.  the  "Ohio—  Area"  to  read  as  follows: 

Ozone"  table  is  amended  by  revising  the 

Oho— Ozone 


§81.338    OM0. 

•        •        •        •        • 


Designated  area 


Designation 


Dale' 


Type 


Date' 


Type 


Cincinnali-Hamilton  Area: 

Butler  County  

Clermont  County 

Hamilton  County  

Warren  County 


...  Nonattainment  -., 

,~.  Nonattainment 

....  Nonattainment 

...  Nonattainment  


Moderate.' 
Moderate.' 
Moderate.' 
Moderate.' 


'  This  date  is  November  15,  1990,  unless  othenvise  noted. 
'Attainment  date  extended  to  Novemtier  15,  1997. 


(FR  Doc  97-30136  Filed  11-14-97:  8.^45  am] 
■MJMO  0006  WSO  60  P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Partes 

Changaa  in  Fk>od  Elevation 
Datannlnations 

MEHCr:  Federal  Emergency 
Management  Agency.  FEMA. 
action:  Final  rule. 


SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 


indicated  on  the  following  table  and 
revise  die  Flood  Insurance  Rate  Map(s] 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks.  Jr..  Chief, 
Hazard  Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2796. 
SUPPI^MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 


Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currentiy 
effective  community  niunber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
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ox  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  fleodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
niininiiim  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NKlP  and  are  also 
used  to  calculate  the  appropriate  Qood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  thisse 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Ragnlatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  Qood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Kagulatory  Claaetflcation 

This  final  rule  is  not  a  significant 
regulatory  action  luider  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612«  Federalism 

This  nile  involves  no  policies  that 
have  federalism  implications  under 


Executive  Order  12612.  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Qvil  ^ntioe 
Kefom. 

This  rule  meets  the  applicable 
standards  of  section  2(bX2)  of  Executive 
Order  12778. 

Lkt  of  Subjedi  ia  44  CFR  Part  85 

Flood  insurance,  Floodplain*. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  as  follows: 

PART  66>-[AMENOEDl 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Antkorttr  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1B78  Comp..  p.  329;  E.O.  12127.  44  FR  19387. 
3  CFR.  1979  Comp..  p.  376. 

186.4    [Amended! 

2.  The  tables  published  imder  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Oeies  and  name 

of  newspaper 

where  notice 

was  published 

Chief  Executive  Officer  o<  community 

EWectfye^of 
modHlcation 

Commu- 

nfly  NunH 

bar 

Indicvia:  Aaen  (FEMA 
Oocfcel  No.  rZi5). 

Unincofporated  Areas 

April  11.  t997,.. 
April  18.  1997.  .. 
Jouma/GazMa 

Aiig«nt  30. 

1996.. 
Septembers. 

1996.. 
ThaHeniaSun 

Mr.  Edwtn  Rousseau.  President  of  the  ANen 
County  Boerd  of  Commissioners,  1  East 
Man  Street.  Room  200.  Fort  Wayne,  Indi- 
ana 46802. 

Mr.  David  F.  Thompson.  Durham  County 
Manager.  200  East  Main  Street.  2nd 
Ftoor.  Durham.  North  Carolina  27701. 

Aprfl  4. 1987  ..... 
August  23.  1998 

180307  0 
370085Q 

North  Carohna:  Dur- 
ham (FEMA  Docket 
No.  7197). 

tjnHHXxporatea  Areas 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  October  31,  1997. 
Mirhael  ].  Aiiaatioug. 
Associate  Director  for  Mitigation. 
[FR  Doc.  97-30127  Filed  11-14-97;  8:45  am) 
sajjNQ  coos  sns-os-p 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Rnai  Flood  Elevation  Detennlnations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 


flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
communify.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  communify  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
communify.  The  respective  addresses 
are  listed  in  the  table  below. 


FOR  FURTHER  MFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate.  500  C  Street  SW.. 
Washington.  DC  20472.  (202)  646-2796. 
SUPPt^MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  communify 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunify  for  the  communify  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
communify  was  provided  for  a  period  of 
ninefy  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 
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This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouiraged  to  review  the 
■   proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
communify. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
communify  are  shown. 

National  Eavironnwntal  Policy  Act 

This  rule  is  categorically  excluded 
fit)m  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regidatory  Flexibilify  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  communify  eligibilify  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibilify  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Oriier  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Gvil  Justice 
Refbnn 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Sul^ects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordl^eeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 


PART  67— {AMENDED] 

1.  The  authorify  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

f  67.11    [Amended] 

2.  The  tables  published  under  the 
authorify  of  §  67.11  are  amended  as 
follows: 


Source  of  floodbig  and  location 


MMANA 


County  (FEMA  Docket  No. 
7172) 

New  ReyrwUs  DUch: 
Approximately  1,200  feet  up- 
stream of  confluence  v^ 

Prairie  Creek 

Approximately  80  feel  up- 
stream ol  Grant  Drive 

M^M  availabto  for  mwecOon 
at  the  Lebanon  City  Building, 
Inspector's  Office,  201  East 
Mam  Street  Lebanon.  Indi- 
ana 


Saco  fCny).  Yeric  County 
(FEMA  Docket  Na  71M} 

SawyerBfook: 
At  upstream  side  of  Sawyer 

Stoeet „, 

Approximately  SO  feet  up- 
*    stream  of  Therrien  Avenue 
AiXanfic  Ocoan  (Saoo  Bay): 
Approximately  100  feet  east 
of  the  intersection  of  King 

Avenue  and  Surf  Street 

Approxirnately  225  feet  east 
of  the  intersection  of 
Oceanside  Drive  and  Piney 

Woods  Road ' 

Approximately  40  feet  west  of 
the  intersection  of  Sunset 

Avenue  and  Surf  Street 

Approximately  200  feet 
southeast  of  ttie  intersec- 
tion of  Eastern  Avenue  and 

Bay  Avenue  

Saco  fhver  (a^ctea  tjy  Atlart^: 
Ocean): 

At  the  intersection  of  Main 
Street  and  Camp  EHis  Ave- 
nue   

Just  downstream  of  Cataract 

Dam  

Goosefare  Brook  (affected  by 
AUantk:  Ocean): 
Approximately  1 ,500  feet 
west  of  the  intersection  of 
Green  Avenue  and  Sea- 
side Avenue  

Approximately  800  feet  west 
of  the  intersection  of  Green 
Avenue  and  Seaside  Ave- 
nue   „ 

Approximate  75  feet  down- 
stream of  Boston  &  Maine 
Railroad  


•Depth  in 
faelatxive 

ground. 
'Bev^ion 

in  (Ml 

(N6VD)  • 


*919 
•939 


•63 
•97 

•11 

•13 
*1 

•13 

•10 
•10 

•10 

•11 
•10 


Source  o(  flooding  and  tocalion 


Unnamed  Trixjtary  to 
Scartxjfough  River 
Approxinw^  0.69  mile 
northeast  of  the  intersec- 
tion of  Flag  Road  and  Blue 
Star  Memorial  Highway  to 
the  downstream  corporate 
Hmit  .„ 

Meps  svaHaMe  for  inspection 

at  the  Building  Inspects  Of- 
fice, City  hiall.  300  Main 
Street.  Saco.  Maine. 


NORTH  CAROUNA 


County 


(lininoor- 

bocket  Na  722ir 

MHb  Creek: 
Approximately  1,000  feet  up- 
stream of  confluence  with 

West  Bear  Creek  .i 

Approximately  0.38  mtte  up- 
stream of  confluence  wivi 

West  Bear  Creek „ 

Mapa  availsMe  for  Inspection 
at  the  Wayne  County  Plan- 
ning Department.  224  East 
WaJnut  Street,  Goklsboro, 
North  Carolina 


PENNSYLVANIA 


(Borough),   Allegheny 
mty  (FSMA  Docket  flo. 


Btns  ,_. 
County 
7223) 

UtUe  Pine  Creek  West 
At  confluence  with  Pine 

Creek 

Approximately  600  feel  up- 
stream Greely  Avenue 

Pine  Creek: 
ConfluerxM  wW)  AHegfieny 

River  ._!!. 

Approximately  1.250  feet  up- 
stream of  Qrant  Avenue  .... 
Mapc  avaiMite  for  inspection 
at  the  Etna  Borough  Hall, 
437  Butler  Street,  Pittsburgh. 
Pennsylvania 


FranUin  Park  (Borough),  Al- 
legheny County  (FEINA 
Docket  Na  7223) 

Pine  Creek: 
Approximately  1 ,550  feet  up- 
stream of  Meinert  Road ..... 
Approximately  0.43  mile  up- 
stream of  Meinert  Road 

Maps  avaiiable  for  Innectlon 
at  the  Franklin  Parit  Borough 
Hall,  2428  Rochester  Road; 
Sewkddey,  Pennsylvania 


Hampton  (Township).  AHa- 
gheny  County  (FEMA 
Docket  Na  7:23) 

Gourdhead  Run: 
At  confluence  with  Pine 

Creek  

Approximately  0.62  mife  up- 
stream of  Harts  Run  Road 
Harts  Run: 
At  confluence  with 

Gourdhead  Run 

Approximately  350  feet  up- 
stream of  Harts  Run  Road 


#06ptti  in 

feet  above 

ground. 

'Bevalion 

in  lest 

(NOVO) 


•9 


'96 
■97 


•747 
•763 

•736 
•751 


•1,030 
•1.033 


•850 
•989 

•925 
'1,034 


61250    Federal  Register  /  Vol.  62.  No.  221  /  Monday.  November  17,  1997  /  RiUes  and  Regulations 


Soiaoa  ol  lloodbig  and  kxalion 


McCasKn  Run: 
At  confluence  with 

Gourdhead  Run  

Approximately  320  feet  up- 
stream of  McCuHy  Road  — 
Montour  Run  No.  1: 
At  confluence  with  Pine 

Creek  

Approximateiy  1 .53  miles  up- 
stream of  wildwoocl  Road 
Pine  Creek: 
Approximatety  1 .500  leet 
downstream  of  State  Route 

8 

Approximately  160  feet  up- 
stream of  Wildwood  Road 
Crouse  Run: 
At  confluence  with  Pine 

Ql^^    

Approximately  50  teel  down- 
stream of  Royaiview  Drive 
Maps  avaHabte  for  inapeetion 

at  the  Hampton  Township 
Hall.  3101  McCully  Road.  Al- 
lison PaiK  Pennsylvania 

Indiana  (TownaMp).  Alla- 
ghany  County  (FEMA 
Doekat  No.  7223) 

IMe  Pine  Creek  East 
Approximately  575  feet 
dowr^stream  of  Saxonburg 

Boulevard 

Approximately  1 .850  feel  up- 
stream of  Klein  Road 

Maps  availabte  for  InttMctkNi 
at  the  Indiana  Township  Mu- 
mctpal  Building,  Route  910. 
kxlianoia,  Pennsylvania 

McCandlaas  (TovmsM^Al- 
laghany  County  (FEMA 
Oociwt  Na  7223) 

LMe  Pine  Creek  West 
Approximately  900  feet  up- 
stream of  Mdntyre  Road  .. 


fOaplhin 
iMlabov* 

ground. 

'BsvaUon 

intaM 

(NOVO) 


*8d4 
•1,002 

•990 

*846 
*944 

•889 

'888 


•897 
•956 


•1,015 


Source  of  flooding  and  locatton 


Approximately  40  feet  up- 
stream of  Babcock  Boule- 
vard   

Pine  Creek: 

Approximately  650  feet 
downstream  of  Wildwood 
Road  

Approximately  1 .800  feet  up- 
stream of  Meinerl  Road 

Mapa  avaHabIa  for  Inapactlon 

at  the  McCandtoss  Township 

HaU.  9955  Grubbs  Road. 

Wexford,  Pennsylvania 

(THara     (Towmahlp).     AUa- 
'  ghany      County      (FEMA 
Dodiat  Na  7223) 

LMe  Pine  Creek  East 
Approximately  650  feet 
downstream  of  Saxonburg 

Boulevard 

Approximately  0.43  mila  up- 
stream of  BrowTW  Hill  Road 
Mi«M  avaNabia  for  Inapaction 
at  the  O'Hara  Township  HaH. 
325  Fox  Chapel  Road,  Pitta- 
burgh,  Pennsylvania 

Roae  (TovvnaMp).  Alleghany 
County  (FEMA  Docket  Na 
7223) 

LMe  Pine  Creek  West 
Approximately  0.39  mile 

downstream  of  Sutter  Road 
Approximately  1 .050  feel  up- 
stream of  Mclntyre  Road  ... 
Maps  avsjlable  for  inspection  at 
the  Ross  Township  HaH, 
5325  PerrysviMe  Avenue, 
Pitt^Mjrgh,  Pennsylvania 

Shaler  (TownaMp),  Alle- 
gheny County  (FEMA 
Dodwt  Na  7223) 

LMe  Pine  Creek  East 


fOoplhin 
teeiatx>ve 

ground. 

'Elevalion 

feitoet 

(NGVD) 


•1.060 
•942 

i.oao 


•799 
•897 


•978 
•1.015 


Source  of  lloodHig  and  location 


At  confluence  with  Pine 
Creek  

Approximately  750  feet  up- 
stream of  Saxontxirg  Bou- 
levard   — ~ 

LMe  Pine  Greek  W6st 

Approximately  850  feet  up- 
stream of  confkjence  with 
Pine  Creek 

Approximately  733  feet  up- 
stream of  Clair  Street  ~. 

Pine  Creek: 

Approximately  375  feet  up- 
stream of  Bridge  Street  

Approximately  1 .600  feel  up- 
stream of  ElflnwiM  Road  ... 
callable  forlnaDeclion 

at  the  Shaler  Township  BuiM- 

ing.  300  Wetzel  Road, 

Gtonshaw.  Pennsylvania 


•Oeplhin 

TOM  flDOVO 

gnxMl 

'Ctovalion 

inlMl 

(NGVD) 


Sharpeburg  (Borough),  ANe- 
oheny  County  (FEMA 
Deckel  Na  722^ 

Pline  Creak: 

Backwater  area  between 
Main  Street  and  CONRAIL 
Mapa  available  tor  mapecUon 

at  the  Shaipsburg  Borough 

Offica,  1021  Nortfi  Canal. 

Pittsburgh,  Pennsytvarw 


•753 
•799 

•747 
•975 

•738 
•846 


•737 


(Catalog  of  Federal  Domeatic  Aasistanca  No. 
83.100.  "Flood  Insurance") 
Dated:  October  31. 1997. 
Miduel ).  Armatroiig. 
Associate  Director  for  hiitigation. 
{FR  Doc.  97-30128  Filed  11-14-97;  8:45  am) 
■aUNQ  COM  Snt-At-^ 
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Proposed  Rules 


Fad«ral  Ragtotar 

VoL  62.  No.  221 

Monday.  November  17,  1997 


This  aedion  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putiHc  of  the  proposed 
issuance  of  ruiaa  and  ragulatione.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  pailKtpate  in  the 
rule  maidng  prkx  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Customs  Sarvioa 
19  CFR  Part  123 

RIN  151S-AC12 

Designated  Land  Border  Croesing 
Locations  for  Certain  Conveyances 

AQENCY:  Customs  Service,  Treasuiy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  docimient  proposes  to 
amend  the  CXutoms  Regulations  to 
allow  Customs  to  designate  certain  land 
boidw  crossing  locations  for  specified 
traffic  and  merchandise.  It  is  proposed 
to  grant  port  directors  the  express 
authority  to  require  that  certain  types  of 
vehicles  or  vehicles  carrying  certain 
types  of  merchandise  enter  the  United 
States  only  at  designated  locations 
within  the  jurisdiction  of  the  port 
xlirector.  Allowing  port  directors  to 
divert  particular  traffic  to  specific 
bcillties  equipped  with  appropriate 
inspection  fiscilities  will  enable  Customs 
to  better  balance  its  resources,  reduce 
border  crossing  congestion,  and  more 
efficiently  perform  inspections  of 
conveyances  and  imported  merchandise 
while  reducing  risks  to  public  health 
and  safety. 

DATES:  Comments  must  be  received  on 
or  before  January  16, 1998. 

AOORESSeS:  Written  comments 
(prafer^ly  in  triplicate)  may  be 
aiddressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  13(X)  Pennsylvania 
Avenue.  NW.  Washington.  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings.  U.S.  (Customs 
Service.  1300  Pennsylvania  Avenue, 
NW,  3rd  Floor,  Washington.  DC. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ed 
Schack,  Office  of  Field  Operations.  (202) 
927-0251. 


SUPPLEMENTARY  INFORMATION: 
Background 

A  port  of  entry,  for  Customs  purposes, 
is  any  place  that  has  been  designated  by 
Executive  Order  of  the  President,  by 
order  of  the  Secretary  of  the  Treasury, 
or  by  Act  of  Congress  as  a  place  where 
a  Customs  officer  is  authorized  to  accept 
entries  of  merchandise,  to  collect  duties, 
and  to  enforce  the  various  provisions  of 
the  Customs  and  navigation  laws.  A 
Customs  station,  for  Customs  purposes, 
is  any  place,  other  than  a  port  of  entry, 
at  which  Customs  officers  or  employees 
are  stationed  to  enter  and  clear  vessels, 
accept  entries  of  merchandise,  collect 
duties,  and  enforce  the  various 
provisions  of  the  Customs  and 
navigation  laws  of  the  United  States. 
See  19  CFR  101.1.  Regarding  the  entry 
of  vehicles,  pursuant  to  section  433  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1433),  vehicles  may  arrive  in  the 
United  States  only  at  border  crossing 
points  designated  by  the  Secretary  of  the 
Treasury,  and  the  person  in  charge  of 
the  vehicle,  except  as  otherwise 
authorized  by  the  Secretary,  shall, 
immediately  upon  the  vehicle's  arrival, 
report  the  vehicle's  arrival  and  present 
the  vehicle  and  all  persons  and 
merchandise  (including  baggage)  on 
board  for  inspection  to  the  Customs 
officer  at  the  Customs  focility 
designated  for  that  oossing  point 
Failure  to  report  such  arrival  and  make 
such  presentation  for  inspection  may 
result  in  the  application  of  civil  and 
criminal  penalties,  as  provided  under  19 
U.S.C  1436,  in  addition  to  other 
penalties  applicable  under  other 
provisions  of  law.  See  19  U.S.C.  1459 
and  1497.  Customs  reporting  and 
inspection  requirements  applicable  to 
individuals  and  vehicles  entering  the 
United  States  at  land  border  crossings 
are  delineated  at  $123.1,  Customs 
Regulations  (19  CFR  123.1). 

Generally,  entry  into  the  United  States 
may  be  accomplished  at  any  designated 
boixier  crossing  point.  However,  certain 
vehicles  or  imported  merchandise 
carried  thereon  could  be  processed  more 
thoroughly,  safely,  and  expeditiously  by 
having  the  vehicle  report  to  a  particular 
border  crossing  point  designed  to 
handle  the  identified  vehicle  or 
merchandise,  rather  than  by  allowing 
the  vehicle  or  merchandise  to  be  entered 
at  any  border  crossing  point  Also,  in 
the  interests  of  improving  cross-border 


traffic  as  well  as  Customs  law 
enforcement  effectiveness,  there  are 
some  border  crossing  points  that  could 
provide  better  service  by  being 
restricted  to  noncommercial  traffic  and 
pedestrians.  Customs  port  directors  may 
wish  to  limit  certain  traffic  in  this 
manner  for  many  reasons,  including  for 
purposes  of  reducing  congestion  at  a 
particular  border  crossing  point  or  for 
purposes  of  protecting  public  health  and 
safety.  For  example,  me  rerouting  of 
hazardous  material  cargoes  to  alternate 
facilities  in  less-populated  areas  within 
a  port  of  entry  or  at  Customs  stations 
under  the  jurisdiction  of  the  port 
director  may  offer  a  dual  benefit  for  a 
heavily  populated  downtown  area  by 
relieving  traffic  congestion  and 
removing  the  threat  of  a  catastrophic 
hazardous  material  spill.  In  this  regard, 
certain  crossing  facilities  are  better 
eqmpped  than  others  to  handle  certain 
kinds  of  traffic,  such  as  trucks  carrying 
hazardous  materials. 

Accordingly.  Customs  proposes  to 
amend  §  123.1(b)  of  the  Customs 
Regulations  (19  CFR  123.1(b))  (relating 
to  rep<»t  of  arrival  and  presentation 
requirements)  to  provide  that  port 
directors,  for  good  cause,  may  require 
certain  types  of  vehicles  or  vehicles  that 
carry  certain  types  of  merchandise  be 
routed  to  a  particular  border  crossing 
fedlity  within  the  jurisdiction  of  the 
port  director,  ff  a  particular  border 
crossing  point  is  so  designated  by  a  port 
director,  it  is  proposed  that  the  port 
director  will  communicate  this  to  the 
public  by  the  same  means  already 
specified  in  paragraph  (d)  of  §  123.1  for 
local  instructions  regarding  report  of 
arrival. 

Commenta 

Before  adopting  this  proposed 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  die 
Freedom  of  Information  Act  (5  U.S.C 
552),  §  1.4  of  the  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b)  of  the  Customs  Regiilations 
(19  CFR  103.11(b)).  on  regular  business 
days  betMreen  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1300  Peimsylvania 
Avenue.  NW.,  3rd  Floor.  Washington. 
DC 
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Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12866 

Pursuant  to  provisions  of  the 
R^atoiy  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  it  is  certified  that,  if  adopted, 
the  proposed  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  amendment  provides  for 
the  expeditious  processing  of  certain 
conveyances  at  designated  locations 
within  a  port  of  entry  or  at  Customs 
stations  designed  to  best  provide 
inspection  services  for  the  identified 
conveyances,  and  concerns  issues  of 
public  health  and  safety.  Accordingly, 
the  proposed  amendment  is  not  subject 
to  the  regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
TiUs  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information:  The  principal 
author  of  this  document  was  Gregory  R. 
Vilders,  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  oEBces 
participated  in  its  development 

List  of  Stdi)ects  in  19  CFR  Part  123 

Administrative  practice  and 
procedure,  Canada,  Common  carriers. 
Customs  duties  and  inspection,  Entry  of 
merchandise.  Imports,  Latemational 
boundaries  (Land  border).  Mexico, 
Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  Part  123  of  the 
Customs  Regulations  (19  CFR  part  123). 
as  set  forth  below: 

PART  123-CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  authority  citation  for  Part  123 
continues  to  read  in  part  as  follows: 

Authority:  19  U.S.C.  66. 1202  (Genenl 
Note  20.  Hannooized  TarilF  Schedule  of  the 
United  States  (HTSUSI).  1431. 1433, 1824; 
Section  123.1  also  iuued  under  19  U.S.C. 
1459; 

•  •         •         •         • 

2.  In  $  123.1.  paragraph  (b)  is 
amended  by  adding  two  new  sentences 
after  the  first  sentence  to  read  as 
follows: 

f  123.1    Report  of  arrivai  from  Canada  or 
Maxlco  and  parmlsaion  to  procaadL 

•  •        •        •        • 

(b)  Vehicles.  *   *   *  A  port  director,  for 
good  cause  such  as  reducing  traffic 
congestion  or  to  protect  public  health 


and  safety,  may  require  certain  types  of 
vehicles  or  vehicles  carrying  certain 
types  of  merchandise  to  enter  only  at 
specified  border  crossing  points  within 
the  jurisdiction  of  the  port  director.  The 
port  director  shall  communicate  this 
requirement  to  the  public  by  means  of 
local  instructions,  as  provided  in 
paragraph  (d)  of  this  section.  •  •  •  ' 

Geoi^  J*  Wnae. 
Commissioner  of  Customs. 

Approved:  September  24. 1997 
lohn  P.  Simpaon, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  97-30049  Filed  11-14-97;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  201 

Revision  of  Public  Nolle*,  Fraedom  of 
Information  Act  and  Privacy  Act 
Regulations,  and  hnplomontation  of 
Eioctronic  Frsodom  of  Information  Act 
Amandmants  of  1996 

AQBICV:  International  Trade 

Commission. 

action:  Notice  of  proposed  rulemaking 

and  request  for  comments. 

SUftMIARY:  The  United  States 
International  Trade  Commission 
(Commission)  proposes  to  amend  its 
rules  of  practice  and  procedure  to  make 
certain  changes  to  rules  relating  to 
public  notices,  availability  of 
information  under  the  Freedom  of 
Information  Act  (FOIA).  and 
safeguarding  of  individual  privacy 
under  the  Privacy  Act  of  1974  (Privacy 
Act).  The  intended  effect  of  the  changes 
is  to  implement  the  Electronic  Freedom 
of  Information  Act  Amendments  of  1996 
and  otherwise  tp  bring  the  rules  into 
conformity  with  current  Commission 
practices  and  prtx:edures,  and  with 
current  costs  of  providing  services. 
DATES:  Comments  must  be  submitted  on 
or  before  Decemnber  17, 1997. 
ADDRESSES:  Written  comments  (original 
and  14  copies)  concerning  these 
proposed  rule  amendments  may  be 
submitted  to  the  Secretary,  U.S. 
International  Trade  Commission.  500  E. 
Street.  SW,  Washington.  DC  20436. 
FOR  FURTHER  MF0RMAT10N:  For  further 
information  contact  the  following 
persons  in  the  Commission's  Office  of 
General  Counsel:  For  the  proposed 
Privacy  Act  and  public  notice  rules 
amendments,  Paul  R.  Bardos,  telephone 
202-205-3102;  and  for  the  proposed 
FOIA  rules  amendments,  William  W. 


Gearhart.  telephone  202-205-3091. 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  termina'  at  (202) 
205-1810. 

SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties. 

Public  Notices 

Commission  rule  §  201.10.  which 
relates  to  public  notices,  currently 
provides  that  the  Commission,  inter 
alia,  will  publish  a  notice  for  every 
properly  filed  docvunent  that  it  receives, 
and  that  the  Commission  will  furnish  an 
aimouncement  regarding  notices  to  the 
Treasury  Department  for  publication  in 
Treasury  Decisions  and  to  the 
Department  of  Commerce  for 
publication  in  International  Commerce. 
The  Commission  seeks  to  bring  the  rule 
into  conformity  with  current  agency 
practice  and  eliminate  both 
requirements.  Because  the  Commission 
believes  that  it  would  be  wasteful  and 
mmecessary  to  provide  public  notice  for 
every  document  filed,  agency  practice 
has  been  to  not  issue  such  notices. 
Nevertheless,  the  Commission  will 
retain  the  discretion  to  provide  public 
notification  of  properly  filed  documents 
as  appropriate.  The  Commission  no 
longer  fiunishes  announcements  of  all 
public  notices  to  Treasury  and 
Commerce  for  further  publication  by 
those  agencies  and  the  agencies  have 
not  objected. 

Freedom  of  Information  Act 

The  Commission's  Freedom  of 
Information  Act  rules  are  set  forth  in 
subpart  C  of  part  201  (currently  19  CFR 
201.17  through  201.21).  The 
Commission  proposes  to  amend 
§§  201.17.  201.18.  and  201.20  to  provide 
for  expedited  treatment  of  certain  FOIA 
requests  (as  required  by  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  (Pub.L.  104-231)). 
adjust  its  charges  for  search,  review,  and 
computer  time  to  reOect  currant  agency 
staff  salary  levels,  and  make  certain 
other  changes  to  clarify  and  update  the 
rules. 

More  specifically,  the  Commission 
proposes  to  reorganize  and  amend 
§  201.17  of  its  rules  to  provide,  in  new 
paragraph  (b).  for  expedited  processing 
of  FOIA  requests  imder  certain 
circumstances.  The  Commission  also 
proposes  to  amend  paragraph  (a)  of 
§  201.17  to  state  that  FOIA  requests  will 
be  processed  in  the  order  in  which  they 
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are  filed,  except  when  expedited 
processing  has  been  requested  and 
granted;  and  to  advise  the  public  that 
requests  for  agency  publications  can  be 
made  to  the  Publications  Office  within 
the  Commission's  Office  of  the  Secretary 
and  do  not  need  to  be  submitted  under 
FOIA.  Finally,  in  new  paragraph  (c)  the 
Commission  would  advise  the  pubUc 
that  it  maintains  a  public  reading  room 
in  the  Office  of  the  Secretary,  through 
which  the  public  can  obtain  access  to 
agency  records  that  the  FOL\  requires 
be  made  regularly  available  for  public 
inspection  and  copying,  including 
access  in  electronic  form  to  agency 
records  created  on  or  after  November  1, 
1996.  The  purpose  of  these  changes  is 
to  implement  the  requirements  of 
section  8  of  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
and  provide  additional  information  on 
how  the  public  can  access  records  and 
how  it  can  obtain  certain  agency 
records,  such  as  agency  publications, 
most  expeditiously.  These  changes 
parallel  rules  on  expedited  processing 
recenUy  promulgated  by  the  U.S. 
Department  of  Justice.  See  proposed 
DOJ  rules  §§  16.2  and  16.5, 62  FR  45185 
(Aug.  26. 1997).  Although  these  rules 
amendments  are  not  yet  in  efbct,  the 
Commission  is  prepared  currendy  to 
entertain  requests  for  expedited 
treatment  according  to  the  procedures 
set  out  in  the  propped  amendments. 

The  Commission  proposes  to  amend 
paragraph  (b)  of  §  201.18  to  provide  that 
appeals  to  the  Commission  of  denials  of 
requests  by  the  Secretary  must  be  filed 
within  60  days  of  the  date  of  the  letter 
denying  the  requesL  This  will  give 
finality  to  the  request  process.  The 
Commission  would  also  delete  the 
reference  in  the  current  rule  to  the  right 
to  file  an  appeal  if  a  response  to  a  FOIA 
request  is  not  forthcoming  within  10 
days  of  the  filing  of  the  request  The 
Electronic  FOIA  Amendments  have 
changed  the  10-day  response 
requirement  to  20  days.  A  requester 
would  still  have  the  right  to  file  an 
appeal  if  no  response  were  forthcoming 
after  20  days. 

The  Commission  proposes  to  amend 
paragraph  (c)  of  $  201.18  for  conformity 
to  state  that  pefsons  filing  an  appeal  of 
a  denial  of  a  FOIA  request  may  request 
expedited  processing  of  that  appeal,  and 
that  the  request  for  expedited  processing 
should  conform  with  the  process  set  out 
in  §201.17(b)  of  the  rules. 

Finally,  the  Commission  proposes  to 
amend  §  201.20  to  adjust  the  fees  for 
search  and  review  and  computer  time  to 
reflect  current  agency  personnel  costs. 
The  fees  for  searches  will  continue  to 
reflect  the  distinction  between  lower 
gnde  clerical/professional  and  higher 


grade  professional/managerial  staff 
costs.  They  are  based  on  January  1997 
salary  levels  for  GS-8.  step  1.  and  OS 
12,  step  1,  respectively,  plus  agency- 
paid  benefits,  as  ctdculated  by  the 
Commission's  Office  of  Finance  and 
Budget.  The  Commission  estimates  that 
these  are  the  average  staff  grades  in  each 
of  these  two  categories  of  personnel 
likely  to  be  doing  such  searches.  The 
fees  for  computer  searches  and  review 
are  also  based  on  salary  level  GS-12, 
step  1,  plus  agency-paid  benefits,  which 
the  Commission  estimates  is  the  average 
staff  grade  of  personnel  likely  to  he 
doing  such  computer  searches  or 
review.  Other  Commission  fees  will 
remain  the  same:  the  Commission's 
copjring  chai^ge  will  remain  at  10  cents 
per  page,  and  no  fee  will  be  charged 
unless  the  fee  exceeds  $25.00. 


PiiTacyAcI 

The  Commission's  Privacy  Act  rules 
are  set  forth  in  subpart  D  of  section  201 
(cuiinitly  19  CFR  201.22  through 
201.32).  The  proposed  amendments  to 
the  Commission's  Privacy  Act  rules  are 
in  response  to  a  comprehensive  review 
of  the  Commission's  Privacy  Act 
compliance  conducted  by  the 
Commission's  Office  of  Inspector 
Gennal  and  Office  of  Genoa!  Coiuisel. 
In  general,  the  Commission  proposes  to 
update  and  clarify  its  Privacy  Act  rules 
and  conform  them  to  the  Commission's 
new  and  revised  systnns  of  records.  See 
62  FR  23485  (April  30. 1997).  Where 
appropriate,  die  Commission  has  also 
based  several  of  the  proposed 
amendments  on  the  recentiy  published 
proposed  revisions  to  the  Department  of 
Justice's  Privacy  Act  regulations.  See  62 
FR45184(Aug.  26. 1997). 

For  clarity,  this  notice  sets  forth  the 
Commission's  Privacy  Act  rules  in  their 
entirety  although  revisions  are  not 
proposed  for  every  provision  of  tiae 
rules.  Throughout  the  proposed  rules,   ' 
the  Commission  has  changed  all 
references  firom  the  "Director  of 
Personnel"  to  "Privacy  Act  Officw" 
since  the  Director  of  Personnel  is  no 
longer  the  designated  Privacy  Act 
Officer.  Where  necessary,  the 
Commission  has  made  revisions  to 
cross-references  because  new  sections 
have  been  added  and  certain  paragraphs 
have  been  deleted,  and  has  made  other 
minor  changes  of  a  typographical  or 
sfylistic  nature. 

The  Commission  proposes  to  amend 
§  201.22.  governing  the  purpose  and, 
scope  of  the  regulations,  by  deleting  the 
ciurent  text  of  the  rule  and  replacing  it 
with  language  that  would  clarify  that 
the  Privacy  Act  rules  apply  only  to 
those  records  of  individiuds  found  in 
sjrstems  of  records  governed  by  the 


Privacy  Act  maintained  by  the 
Commission  that  are  retrieved  by  an 
individual's  name  or  other  personal 
identffier.  The  Commission  also 
proposes  to  add  a  sentence  to  §  201.22 
describing  the  scope  of  the  rules,  i.e.. 
that  the  rules  set  forth  procedures 
governing  access  to  individual  records, 
requests  for  amendment  or  correction  of 
records,  and  requests  for  accounting  of 
disclosures  of  records.  These  proposed 
changes  were  modeled  on  the 
Department  of  Justice's  proposed 
changes  to  ito  Privacy  Act  r^ulations. 
See  DOJ  proposed  rule  §  16.40(a).  62  FR 
45192  (Aug.  26. 1997). 

The  only  change  the  Commission 
proposes  for  §  201.23,  covering  the 
definitions  of  the  subpart,  is  to  indicate 
that  the  Commission's  Privacy  Act 
Officer  is  now  the  Director  of 
Administration,  rather  than  the  Director 
of  Personnel. 

Section  201.24  governs  the 
procedures  an  individual  must  follow  to 
request  his  or  her  records  in  a  system  of 
records.  Paragraph  (b)  of  that  section 
cuirentiy  requires  an  individual 
requesting  records  to  furnish  the  name 
of  the  s]rstem(s)jof  records  containing 
the  requested  records  or  reasonably 
describe  the  requested  records.  The 
Commission  proposes  to  amend 
paragraph  (b)  to  require  that  an 
individual  "whenever  possible"  furnish 
the  name  of  the  system  of  records, 
reasonably  describe  the  requested 
records,  and  also  identify  the  time 
period  in  which  the  records  were 
compiled.  These  revisions  will  enable 
the  Commission  to  locate  the  requested 
records  in  the  most  efficient  and 
quickest  manner  possible  and  are  also  in 
confiarmity  %vith  the  Department  of 
Justice's  requirements  for  access  to 
records.  See  DOJ  proposed  rule 
§  16.41(b),  62  FR  45192  (Aug.  26.  1997). 
The  Commission  proposes  to  clarify  in 
paragraph  (c)  of  section  201.24  that  any 
denials  of  requests  for  access  to  records 
will  be  made  in  writing,  which  also  is 
in  accordance  with  the  Department  of 
Justice's  proposed  rules  amendments. 
See  DOJ  proposed  rule  S  16.43(b),  62  FR 
45193  (Aug.  26. 1997). 

Section  201.25  governs  the  times, 
places,  and  requirements  for 
identification  of  individuals  TnaHng 
Privacy  Act  requests.  As  currentiy 
drafted,  §  201.25(d)  states  that  the 
Commission  "may"  provide  for  copies 
of  an  individual's  records  to  be  sent  by 
mail  under  certain  circimistances.  The 
Commission  proposes  to  revise  that 
paragraph  to  entitie  an  individual  to 
obtain  access  to  his  or  her  records  by 
certffied  mail  without  first  having  to 
establish  that  the  individual  is  imable  to 
appear  in  person,  as  the  rule  currenUy 
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requires.  That  amendment  would 
appear  in  paragraph  (c)  rather  than  (d). 
Ptoposed  paragraph  (d)  contains  the 
requirements  for  verification  of  identity, 
currently  set  forth  in  paragraph  (c),  and 
adds  identification  requirements  for 
individuals  requesting  records  by 
certified  mail.  Such  requirements  are 
consistent  with  the  Department  of 
Justice's  proposed  identification  rules. 
See  proposed  DOJ  rule  §  16.41(d).  62  FR 
45192  (Aug.  26,  1997). 

With  respect  to  §  201.26,  goveming 
disclosure  of  requested  information  to 
individuals,  the  Commission  proposes 
to  amend  paragraph  (a).  The 
Commission  proposes  to  revise  the  first 
sentence  by  explicitly  requiring  that  the 
Privacy  Act  Officer  inform  an  individual 
in  writing  that  his  or  her  request  for 
access  to  the  individual's  records  has 
been  granted  once  the  Privacy  Act 
Ofiicer  has  determined  to  grant  a 
request  for  records.  This  change 
conforms  more  closely  to  the 
Department  of  Justice's  proposed 
Privacy  Act  revisions.  See  proposed  DOJ 
rule  §  16.43(b).  62  FR  45193  (Aug.  26, 
1997).  The  Commission  proposes  to 
amend  the  second  sentence  by  deleting 
a  cross-refierence  to  paragraph  (c)  of 
§201.32.  since  the  Commission  is 
proposing  to  delete  that  paragraph,  and 
instead  cross-reference  to  §  201.32 
generally  (goveming  exemptions  to 
disclosvue  requirements). 

The  only  change  the  Commission 
proposes  to  make  in  §  201.27,  goveming 
procedures  for  access  to  an  individual's 
medical  records,  is  to  change  all 
refiarences  from  the  Director  of 
Personnel  to  the  Privacy  Act  Officer. 

In  §  201.28(a),  goveming  requests  for 
correction  or  amendment  of  records,  the 
Commission  profK)ses  to  add  certain 
requirements  wfadch  have  been  modeled 
on  the  Department  of  Justice's  proposed 
Privacy  Act  rules  amendments.  See  DOJ 
proposed  mle  §  16.46(a).  62  FR  45194 
(Aug.  26,  1997).  If  an  individual 
requests  an  amendment  to  his  or  her 
records,  the  Commission  proposes  to 
require  that  the  request  identify  each 
particular  record  in  question  and  the 
8ystem(s)  of  records  wherein  the  records 
are  located,  specify  the  amendment 
requested,  and  specify  the  reasons  why 
the  records  are  not  correct,  relevant 
timely  or  complete.  The  Commission 
also  proposes  to  have  individuals 
submit  any  docimientation  that  would 
be  helpful  in  determining  whether  the 
requested  amendment  should  be 
granted. 

The  Commission  proposes  to  move 
current  §  201.29,  governing  review  by 
the  Commission  of  requests  for 
correction  or  amendment  of  records, 
and  renumber  it  as  §  201.30.  The 


Commission  prop)oses  that  current 
§201.30,  which  governs  disclosure  of 
records  to  persons  other  than  the 
individual  to  whom  it  pertains,  wotild 
become  §  201.29.  The  Commission 
proposes  this  reordering  because  it 
proposes  to  expand  the  section 
goveming  review  by  the  Commission  of 
requests  for  amendment  (currently 
§  201.29)  to  add  provision  for 
Commission  review  of  requests  for 
access  to  records  and  requests  for 
accounting  of  disclosure  of  records.  It  is 
thus  more  logical  to  have  the  section 
setting  forth  requests  for  an  accounting 
of  disclosure,  which  will  be  covered  in 
proposed  §  201.29.  to  precede  the 
section  on  review  by  the  Commission. 

In  addition  to  renumbering  the 
section  goveming  disclosure  of  records 
as  §  201.29.  the  Conunission  proposes  to 
make  other  amendments  to  that  section. 
First,  the  Commission  proposes  to 
change  the  statutory  reference  in 
paragraph  (a)  of  proposed  §  201.29  from 
"5  U.S.C  552a(b)(l)-{b)(ll)"  to  "5 
U.S.C  552a(b)."  In  1982,  the  Privacy 
Act  was  amended  to  add  subsection 
(b)(12)  (authorizing  agencies  to  disclose 
bad-debt  information  to  credit  bureaus), 
which  is  not  reflected  in  the  current 
Commission  rule.  The  Commission  also 
proposes  to  include  in  §  201.29  a  new 
paragraph  setting  forth  procedures  to  be 
followed  if  an  individual  requests  an 
accounting  of  disclosures  made  of  his  or 
her  records.  The  procedures  would  be  in 
confbrmify  v<nth  those  for  other 
Commission  Privacy  Act  requests  such 
as  requests  for  access  to  records  and 
amendment  of  records.  The  Commission 
proposes  to  insert  the  provisions 
goveming  request  procedures  at 
paragraph  (e)  and  redesignate  current 
{>aragraph  (e)  as  paragraph  (f).  Finally, 
the  Conunission  proposes  to  rename  the 
section  "Commission  disclosure  of 
individual  records,  accoiuiting  of  record 
disclosures,  and  requests  for  accounting 
of  record  disclosures"  to  reflect  the 
expanded  scope  of  the  rule. 

Under  the  proposed  revisions,  current 
§201.29 — entitled  "Commission  review 
of  request  for  correction  or  amendment 
to  record" — would  become  §  201.30. 
The  Commission  proposes  to  expand 
the  scope  of  that  rule  to  include 
Commission  review  of  denial  of  requests 
for  access  to  records  and  denial  of 
requests  for  an  accounting  of  disclosure 
of  records.  Currently,  the  Conunission 
rules  contain  no  procedures  for  an 
individual  to  appeal  to  the  Commission 
a  denial  by  the  Privacy  Act  Officer  or 
Inspector  General  of  a  request  for  access 
or  accountings  of  disclosure  of  records. 
The  same  appeal  process  would  apply 
^o  all  types  of  denials  of  requests  under 
the  Privacy  Act  rule.  In  addition,  the 


Commission  proposes  to  require  an 
individual  to  make  such  an  appeal 
within  60  days  of  receipt  of  the  denial 
of  a  request  by  the  Privacy  Act  Officer 
or  Inspector  General.  These  changes  are 
consistent  with  the  pro[KMed  Privacy 
Act  mles  amendments  of  the 
Department  of  Justice.  See  DOJ 
proposed  mles  §§  16.45(a),  16.46(c).  and 
16.47(c).  62  FR  45194-45195  (Aug.  26, 
1997).  To  reflect  the  expanded  scope  of 
section  201.30,  the  Conunission 
proposes  to  change  the  name  of  the 
section  from  "Commission  review  of 
request  for  correction  or  amendment  to 
record"  to  "Commission  review  of 
requests  for  access  to  records,  for 
correction  or  amendment  of  records,  or 
for  an  accounting  of  record  disclosures." 

In  the  rule  goveming  fees  for  Privacy 
Act  requests,  §  201.31.  the  Commission 
will  maintain  its  charge  of  $0.10  per 
page  for  copying  an  individual's  Privacy 
Act  records,  but  change  the  provision  to 
require  such  fees  only  if  the  total  cost 
of  copying  exceeds  $25  rather  than 
$0.50  as  the  rule  currently  provides. 
This  would  harmonize  the  Privacy  Act's 
fees  with  the  fees  charged  under  FOIA 
procedures. 

In  addition,  purauant  to  5  U.S.C. 
552a(k),  the  Commission  proposes  to 
amend  §201.32.  goveming  exemptions 
to  certain  Privacy  Act  requirements,  by 
adding  one  exemption  and  deleting 
three  exemptions  currently  set  forth  in 
the  mles.  The  Commission  proposes  to 
delete  three  unnecessary  general 
exemptions  covering  classified  records, 
statistical  records,  and  investigatory 
material  compiled  for  determining 
suitabilify  for  employment,  federal 
contracts,  and  other  purposes.  These 
exemptions  are  ciurently  set  forth  at 
paragraphs  (a),  (b),  and  (c),  respectively. 
Because  these  three  exemptions  are  not 
applied  to  specific  systems  of  records, 
as  required  by  the  Privacy  Act,  the 
Commission  is  proposing  to  delete 
them.  The  remaining  two  current 
exemptions  covering  Inspector  General 
Investigative  Files  (General)  and 
Inspector  General  Investigative  Files 
(Criminal)  will  be  retained  and  become 
paragraphs  (a)  and  (b)  of  §  201.32, 
respectively.  The  Commission  proposes 
to  add  an  exemption  for  the  system  of 
records  entitled  "Personnel  Security 
Investigative  Files  Records"  bom 
subsections  (cX3),  (d),  (e)(1).  (e)(1)(G), 
(H)  and  (I),  and  (f)  of  the  Privacy  Act 
For  a  complete  description  of  the 
Personnel  Securify  Investigative  Files 
Records  system,  see  62  FR  23485-23496 
(April  30,  1997).  The  Commission 
proposes  to  set  forth  this  new 
exemption  at  paragraph  (c).  to  protect 
from  disclosure  classified  and  other 
sensitive  information. 
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Finally,  the  Commission  proposes  to 
add  new  §  201.33  entitled  "Employee 
conduct."  This  proposed  rule  would 
implement  the  requirement  of  the 
Privacy  Act,  set  forth  at  5  U.S.C. 
552a(eH9),  that  agencies  establish  rules 
of  conduct  for  persons  involved  in  the 
design,  development,  operation,  or 
maintenance  of  any  system  of  records, 
or  in  maintaining  any  record,  and 
instruct  each  such  person  with  respect 
to  such  rules  and  the  requirements  of 
the  Privacy  Act 

KegulalDffy  FlexikiUty  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  606(b)),  the 
Conunission  hereby  certifies  pursuant  to 
5  U.S.C.  605(b)  that  the  propmed  rules 
amendments  set  forth  in  this  notice  will 
not  significantly  affect  any  business  or 
other  entities,  and  thus  are  not  likely  to 
have  a  significant  economic  impact  on 
a  substai^ial  number  of  small  ratities. 

Eaecntive  Orderl2aM 

The  Commissicm  has  detomined  that 
the  proposed  rules  amendments  do  not 
meet  the  criteria  described  in  section 
3(f)  of  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993)  (EO)  and  thus  do 
not  constitute  a  significant  regulatory 
action  for  purposes  of  the  EO,  since  the 
revisions  will  not  result  in  (1)  an  afimml 
efifBct  on  the  economy  of  $100  million 
or  more,  (2)  a  m^r  increase  in  costs  or 
prices  for  consumen,  individual 
industries,  Federal,  State,  or  local 
government  agencies;  or  geographic 
regions,  or  (3)  significant  adverse  e£fects 
on  competition,  employment, 
investment,  productivify,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,  no  regulatory 
impact  assessment  is  required. 

Unfunded  Mandates  Refmn  Act  of 
IMS 

The  proposed  rules  amendments  will 
not  result  in  the  expenditxu^  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year, 
and  Mrill  not  significantiy  or  uniquely 
affect  small  governments.  Therefore,  no 
actions  are  deemed  necessary  under  the 
provisions  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1096 

The  proposed  rules  amendments  are 
not  major  mles  as  defined  by  section 
804  of  the  Small  Business  Regulatory 
Enforcement  Faimess  Act  of  1996  (Pub. 
L.  104-121).  The  proposed  amendments 
will  not  result  in  an  annual  effect  on  the 


economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or' 
significant  advene  effects  on 
competition,  employment  investment, 
productivify,  iimovation,  or  on  the 
abilify  of  United  States-based 
companies  to  comp>ete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

CoBtract  Witk  AaMrica  AdTaaGeaeat 
ActoflMe 


The  proposed  rules  amendments  are 
exempt  from  the  reporting  requirements 
of  the  Contract  With  America 
Advancement  Act  of  1996  (Pub.  L  104- 
121)  because  they  concern  rules  "of 
agency  organization,  procedure,  or 
practice"  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agmcy 
parties.  See  Contract  With  America 
Advancement  Act,  section  804(3)(c). 

Paperwork  laduclion  Act 

The  proposed  rules  amendments  are 
not  subject  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501),  since  they  do  not  contain  any 
new  information  collection 
requirements. 

List  of  Snhyects  in  IS  CFK  Part  201 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  19  CFR  part  201,  subparts  B,  C, 
and  D  as  follows: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

1.  It  is  proposed  that  the  authorify 
citation  for  part  201  continue  to  read  as 
foUows: 

Anthority:  Sec.  335  of  The  Tariff  Act  of 
1930  (19  U.S.C.  1335),  and  sea  603  of  the 
Trwie  Act  of  1974  (19  U.S.C  2482).  unless 
otherwise  noted. 

2.  It  is  proposed  that  §  201.10  be 
revised  to  read  as  follows: 

1201.10    PubNc  noticea. 

As  required  or  appropriate,  formal 
notice  of  the  receipt  of  doctunents 
properiy  filed,  of  the  institution  of 
investigations,  of  public  hearings,  and  of 
other  formal  actions  of  the  Commission 
will  be  given  by  publication  in  the 
Federal  Regiatn-.  In  addition  to  such 
publication  of  notice,  a  copy  of  each 
published  notice  will  be  posted  at  the 
Office  of  the  Secretary  of  the 
Conunission  in  Washington,  DC.  and,  as 
appropriate,  copies  will  be  sent  to  press 
associations,  to  trade  and  similar 
organizations  of  producers  and 
importera,  and  to  others  known  to  the 


Commission  to  have  an  interest  in  the 
subject  matter. 

3.  It  is  proposed  that  §  201.17  be 
revised  to  read  as  follows: 


§  *??:1^^  ^">*»*«"*  ♦«»  ••queaMng 


(a)  Requests  for  records.  (1)  A  request 
for  any  information  or  record  shall  be 
addressed  to  the  Secretary,  United 
States  International  Trade  Commission, 
500  E  Street  SW.,  Washington,  DC 
20436  and  shall  indicate  clearly  both  on 
the  envelope  and  in  the  letter  that  it  is 
a  "Freedom  of  Information  Act 
Request" 

(2)  Any  request  shall  reasonably 
describe  the  requested  record  to 
facilitate  location  of  the  record.  If  the 
request  pertains  to  a  record  that  is  part 
of  the  Commission's  file  in  an 
investigation,  the  request  should 
identify  the  investigation  by  number 
and  name.  A  clear  description  of  the 
requested  record(s)  should  reduce  the 
time  required  by  the  Commission  to 
locate  and  disclose  releasable 
responsive  record(8)  and  minimize  any 
applicable  search  and  copying  charges. 

(3)  Except  as  provided  in  paragraph 
(b)  of  this  section,  requests  will  be 
processed  in  the  order  in  which  they  are 
filed. 

(4)  Requests  for  transcripts  of  hearings 
should  be  addressed  to  the  official 
hearing  reporter,  the  name  and  address 
of  which  can  be  obtained  from  the 
Secretary.  A  copy  of  such  request  shall      ^ 
at  the  same  time  be  forwarded  to  the 
Secretary. 

(5)  Copies  of  public  Conunission 
reports  and  other  publications  can  be 
requested  by  calling  or  writing  the 
Publications  Office  in  the  Office  of  the 
Secretary.  Generally,  such  publications 
can  be  obtained  more  quickly  from  this 
office.  Certain  Commission  publications 
are  sold  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  and  are  available  from  that 
agency  at  the  price  set  by  that  agency. 

(6)  A  day-to-day,  composite  record 
will  be  kept  by  the  Secretary  of  each 
request  with  the  disposition  thereof. 

(d)  Expedited  processing.  (1)  Requests 
for  records  under  paragraph  (a)(1)  of  this 
section  will  be  taken  out  of  order  and 
given  expedited  treatment  whenever  it 
is  determined  that  they  involve: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safefy  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  federal 
government  activity,  if  made  by  a 
person  primarily  engaged  in 
disseminating  information; 
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(iii)  The  loss  of  substantial  due 
process  rights;  or 

(iv)  A  matter  of  widespread  and 
sxceptional  media  interest  in  which 
there  exist  possible  questions  about  the 
government's  integrity  which  affect 
public  confidence. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  tiine  of  the  initial 
reouest  for  records  or  at  any  later  time. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statemmt. 
certified  to  be  true  and  correct  to  the 
best  of  that  person's  knowledge  and 
belief,  explaining  in  detail  the  basis  for 
requesting  expedited  processing.  For 
example,  a  requester  within  paragraph 
(b)(l)(ii)  of  this  section,  if  not  a  full-time 
member  of  the  news  media,  must 
establish  that  he  or  she  is  a  person 
whose  main  professional  activity  or 
occupation  is  information 
dissemination,  though  it  need  not  be  his 
or  her  sole  occupation.  A  requester 
within  paragraph  (bKlKii)  of  this 
section  also  must  establish  a  particidar 
urgency  to  inform  the  public  about  the 
government  activity  involved  in  the 
request,  beyond  the  public's  right  to 
know  about  government  activity 
generally.  The  formality  of  certification 
may  be  waived  as  a  matter  of 
administrative  discretion. 

(4)  Within  ten  calendar  days  of  receipt 
of  a  request  for  expedited  processing, 
the  Secretary  will  decide  whether  to 

.  grant  it  and  will  notify  the  requester  of 
the  decision.  If  a  request  for  expedited 
treatment  is  granted,  the  request  will  be 
given  priority  and  will  be  processed  as 
soon  as  practicable.  If  a  request  for 
expedited  processing  is  denied,  any 
appeal  of  that  decision  will  be  acted  on 
expeditiously. 

(c)  Public  reading  room.  The 
Commission  maintains  a  public  reading 
room  in  the  Office  of  the  Secretary  for 
access  to  the  records  that  the  FXDIA 
requires  to  be  made  regularly  available 
for  public  inspection  and  copying. 
Reading  room  records  created  by  the 
Commission  on  or  alter  November  1. 
1996,  are  available  electronically.  This 
includes  a  current  subject-matter  index 
of  reading  room  records,  which  will 
indicate  which  records  are  available 
electronically. 

4.  It  is  proposed  that  paragraphs  (b) 
and  (c)  of  §  201.18  be  revised  to  read  as 
follows: 

1201.18    Deniai  of  requaats,  appeals  fram 


States  International  Trade  Commission, 
500  E  Street  SW.,  Washington.  DC 
20436.  Any  such  appeal  shall  be  in 
writing,  and  shall  clearly  indicate  both 
on  the  envelope  and  in  the  letter  that  it 
is  a  "Freedom  of  Information  Act 
Appeal" 

(c)  Except  when  expedited  treatment 
is  requested  and  granted,  appeals  will 
be  decided  in  the  order  in  which  they 
are  filed,  but  in  any  case  within  twenty 
days  (excepting  Saturdays.  Sundays, 
and  legal  holidays)  unless  an  extension, 
noticed  in  writing  with  the  reasons 
therefor,  has  been  provided  to  the 
person  making  the  request.  Notice  of  the 
decision  on  appeal  and  the  reaaons 
therefor  will  be  made  promptly  after  a 
decision.  Requests  for  expedited 
treatment  should  conform  with  the 
requirements  in  §  201.17(c)  of  this  part 

5.  It  is  proposed  that  paragraphs 
(b)(l)(u)  and  (iii)  and  (b)(3Ki)  of  §  201.20 
be  revised  to  read  as  follows: 


f»1^ 


6.  It  is  proposed  that  the  authority 
citation  for  subpart  D  of  part  201  read 
as  follows: 

AaikDrity:  S  U.S.C  552a.      ^ 

7.  It  is  proposed  that  subpart  D  of  part 
201  be  revised  to  read  as  follows: 


(b)  An  appeal  from  a  denial  of  a 
request  must  be  received  within  sixty 
days  of  the  date  of  the  letter  of  denial 
and  shall  be  made  to  the  Commission 
and  addressed  to  the  Chairman,  United 


{jb)  Charges.  *  *  • 

{DSeaivh.*  •  • 

(ii)  For  each  quarter  hour  spent  by 
agency  personnel  in  salary  grades  GS~ 
2  through  GS-10  in  searching  for  and 
retrieving  a  requested  record,  the  fae 
shall  be  $4.00.  When  the  time  of  agency 
personnel  in  salary  grades  GS-11  and 
above  is  required,  the  fee  shall  be  $6.50 
for  each  quarter  hour  of  search  and 
retrieval  time  spent  by  such  personnel. 

(iii)  For  computer  searches  of  records, 
which  may  be  undertaken  through  the 
use  of  existing  programming,  requester 
shall  be  charged  the  actual  direct  costs 
of  conducting  the  search,  although 
certain  requesters  (as  defined  in 
paragraph  (c)(2)  of  this  section)  shall  be 
entiUed  to  the  cost  equivalent  of  two 
hours  of  manual  search  time  without 
charge.  These  direct  costs  shall  include 
the  cost  of  operating  a  central 
processing  imit  for  that  portion  of' 
operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  request,  as  well  as  the 
costs  of  operator/programmer  salary 
apportionable  to  die  search  (at  no  more 
than  $6.50  per  quarter  hour  of  time  so 
spent). 
•        •        •        •        • 

(3)  Review,  (i)  Review  fees  shall  be 
assessed  with  respect  to  only  those 
requesters  who  seek  records  for  a 
commercial  use,  as  defined  in  paragraph 
(j)(5)  of  this  section.  For  each  quarter 
hour  spent  by  agency  persormel  in 
reviewing  a  requested  record  for 
possible  disclosure,  the  fae  shall  be 
$6.50. 


Purauant  to  5  U  AC.  8628 

Sec. 

201.22  Purpose  and  ■cope. 

201.23  DefinitioDS. 

201.24  Procedures  for  requests  pertaining  to 
individual  reconls  in  a  reooids  system. 

201.25  Times,  places,  and  raquirsments  fior 
identification  of  individuals  making 
requests. 

201.28    Disdosiire  of  requested  information 
to  individuals. 

201.27  Special  proceduras:  Medical 
records. 

201.28  Requests  for  cotractiaa  flr 
amendment  of  records. 

201.29  Commission  disclosure  of 
individual  records,  accounting  of  record 
disclosures,  and  requests  for  accountiog 
of  record  disclosures. 

201.30  Commission  review  of  requests  far 
access  to  records,  for  correction  at 
amendment  to  records,  and  for 

arynimHng  of  teCOrd  discloSUTSS. 

201.31  Fees. 

201.32  Specific  exemptions. 

201.33  Emplojree  conduct 

SubfMrt  D-8i«*giMnflng  IndlvMiMi 
Privacy  Pursuwrt  to  5  U.S.C.  S52a 


f201.22    Piapoaaandi 

This  subpart  contains  the  rules  that 
the  Conmiission  follows  under  the 
Privacy  Act  of  1974,  5  U.S.C.  552a.  The 
rules  in  this  subpart  apply  to  all  records 
in  systems  of  records  maintained  by  the 
Commission  that  are  retrieved  by  an 
individual's  name  or  other  personal 
identifier.  They  describe  the  procedures 
by  which  individuals  may  request 
access  to  records  about  themselves, 
request  amendment  or  correction  of 
those  records,  and  request  an 
accounting  of  disclosures  of  those 
records  by  the  Commission. 

f  201.23    Oaflnitlona. 
For  the  piupose  of  these  regulations, 

(a)  The  term  individual  means  a 
citizen  of  the  United  States  or  an  alien 
lawfully  admitted  for  permanent 
residence; 

(b)  The  term  maintain  includes 
maintain,  collect,  use,  or  disseminate; 

(c)  The  term  record  means  any  item, 
collection,  or  grouping  of  information 
about  an  individual  that  is  maintained 
by  the  Commission,  including,  but  not 
limited  to,  his  or  her  education, 
financial  transactions,  medical  history, 
and  criminal  or  employment  history  and 
that  contains  his  or  her  name,  or  the 
identifying  number,  symbol,  or  other 
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identifying  particular  assigned  to  the 
individual; 

(d)  The  term  system  of  records  means 
a  groiip  of  any  records  imder  the  control 
of  the  Commission  from  which 
information  is  retrieved  by  the  name  of 
the  individual  or  by  some  identifying 
particular  assigned  to  the  individual; 

(e)  The  term  Privacy  Act  Officer  refers 
to  the  Director.  Office  of 
Administration.  United  States 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436.  or 
his  or  her  designee. 

1201.24    Procaduraa  for  requests 
perWning  to  IndlvMusi  records  in  a  records 


(a)  A  request  by  an  individual  to  gain 
access  to  his  or  her  record(s)  or  to  any 
information  pertaining  to  him  or  her 
which  is  contained  in  a  system  of 
records  maintained  by  the  Commission 
shall  be  addressed  to  the  Privacy  Act 
Officer.  United  States  International 
Trade  Coounission,  500  E  Street  SW.. 
Washington.  DC  20436,  and  shall 
indicate  clearly  both  on  the  envelope 
and  in  the  letter  that  it  is  a  Privacy  Act 
request. 

(b)  In  order  to  facilitate  location  of 
requested  records,  whenever  possible, 
the  request  of  the  individual  shall  name 
the  8y8tem(8)  of  records  maintained  by 
the  Commission  which  he  or  she 
believes  contain  records  pertaining  to 
him  or  her.  shall  reasonably  describe  the 
requested  records,  and  identify  the  time 
period  in  which  the  records  were 
compiled. 

(c)  The  Privacy  Act  Officer  shall 
acknowledge  receipt  of  a  request  within 
ten  days  (excluding  Saturdays.  Sundays, 
and  legal  public  holidays),  and 
wherever  practicable,  indicate  whether 
or  not  access  can  be  granted.  If  access 

is  not  to  be  granted,  the  requestor  shall 
be  notified  of  the  reason  in  writing. 

(d)  The  Privacy  Act  Officer,  or,  the 
Inspector  General,  if  such  records  are 
maintained  by  the  Inspector  General, 
shall  ascertain  whether  the  systems  of 
records  maintained  by  the  Commi88ion 
contain  records  pwrtaining  to  the 
individual,  and  whether  access  will  be 
granted.  Thereupon  the  Privacy  Act 
Officer  shall: 

(1)  Notify  the  individual  whether  <» 
not  the  requested  record  is  contained  in 
any  system  of  records  maintained  by  the 
Commission;  and 

(2)  Notify  the  individual  of  the 
procedures  as  prescribed  in  §§  201.25 
and  201.26  of  this  part  by  which  the 
individual  may  gain  access  to  those 
records  maintained  by  the  Commission 
which  pertain  to  him  or  her.  Access  to 
the  records  will  be  provided  within  30 


days  (excluding  Saturdays,  Sundays, 
and  legal  public  holidays). 

f201.i2S    Times,  places,  and  requirements 
for  Mentfflcation  of  Individuals  making 
rsqussts. 

(a)  If  an  individual  wishes  to  examine 
his  or  her  records  in  person,  it  shall  be 
the  responsibilify  of  the  individual 
requester  to  arrange  an  appointment 
with  the  Privacy  Act  Officer  for  the 
purpose  of  inspecting  individual 
records.  The  time  of  inspection  shall  be 
during  the  regular  office  hours  of  the 
Commission.  8:45  a.m.  to  5:15  p.m., 
Monday  through  Friday.  The  time 
arranged  should  be  mutually  convenient 
to  the  requester  and  to  the  Commission. 

(b)  The  place  where  an  individual 
may  gain  access  to  records  maintained 
by  the  Commission  which  pertain  to 
him  or  her  shall  be  at  the  United  States 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington. 
DC  20436.  The  Privacy  Act  Officer  shall 
inform  the  individual  requester  of  the 
specific  room  wherein  inspection  will 
take  place. 

(c)  An  individual  may  also  request  the 
Privacy  Act  Officer  to  provide  the 
individual  with  a  copy  of  his  or  her 
records  by  certified  mail. 

(d)  An  individual  who  requests  to 
gain  access  to  those  records  maintained 
by  the  Commission  which  pertain  to 
him  or  her  shall  not  be  granted  access 
to  those  records  without  first  presenting 
adequate  identification  to  the  Privacy 
Act  Officer.  Adequate  identification 
may  include,  but  is  not  limited  to,  a 
government  identification  card,  a 
driver's  license.  Medicare  card,  a  birth 
certificate,  or  a  passport.  If  requesting 
records  by  mail,  an  individual  must 
provide  full  name,  current  address,  and 
date  and  place  of  birth.  The  request 
must  be  signed  and  either  notarized  or 
submitted  under  28  U.S.C.  1746.  which 
permits  statements  to  be  made  under 
penalty  of  perjury  as  a  substitute  for 
notarization.  In  order  to  help  the 
identification  and  location  of  requested 
records,  a  requestor  may  also,  at  his  or 
her  option,  include  the  individual's 
social  security  nimiber. 

§  201.26    Disetosure  of  requestsd 
information  to  Individuals. 

(a).  Once  the  Privacy  Act  Officer  has 
made  a  determination  to  grant  a  request 
for  access  to  individual  records,  in 
whole  or  in  part,  the  Privacy  Act  Officer 
shall  inform  the  requesting  individual 
in  writing  and  permit  the  individual  to 
review  the  pertinent  records  and  to  have 
a  copy  made  of  all  or  any  portion  of 
them.  Where  redactions  due  to 
exemptions  pursuant  to  §  201.32  would 
render  such  recordo  or  portions  thereof 


incomprehensible,  the  Privacy  Act 
Officer  shall  furnish  an  abstract  in 
addition  to  an  actual  copy. 

(b)  An  individual  has  the  right  to  have 
a  person  of  his  or  her  own  choosing 
accompany  him  or  her  to  review  his  or 
her  records.  The  Privacy  Act  Officer 
shall  permit  a  person  of  the  individual 
requester's  choosing  to  accompany  the 
individual  during  inspection. 

(c)  When  the  individual  requests  the 
Privacy  Act  Officer  to  permit  a  person 
of  the  individual's  choosing  to 
accompany  him  or  her  during  the 
inspection  of  his  or  her  records,  the 
Privacy  Act  Officer  shall  require  the 
individual  requester  to  furnish  a  written 
statement  authorizing  discussion  of  the 
records  in  the  accompanying  person's 
presence. 

(d)  The  Privacy  Act  Officer  shall  take 
all  necessary  steps  to  insure  that 
individual  privacy  is  protected  while 
the  individual  requester  is  inspecting 
his  or  her  records  or  while  those  records 
are  being  discussed.  Only  the  Privacy 
Act  Officer  shall  accompany  the 
individual  as  representative  of  the 
Commission  during  the  inspection  of 
the  individual's  records.  The  P»rivacy 
Act  Officer  shall  be  authorized  to 
discuss  the  pertinent  records  with  the 
individual. 


1201.27 
records. 


Spadal  procedures:  Msdtcsl 


(a)  While  an  individual  has  an 
imqualified  right  of  access  to  the  records 
in  systems  of  records  maintained  by  the 
Commission  which  pertain  to  him  or 
her.  medical  and  psychological  records 
merit  special  treatment  because  of  the 
possibilify  that  disclosure  will  have  an 
adverse  physical  or  psychological  effect 
upon  the  requesting  individual. 
Accordingly,  in  those  instances  where 
an  individual  is  requesting  the  medical 
and/or  psychological  records  which 
pertain  to  him  or  her.  he  or  she  shall, 
in  his  or  her  Privacy  Act  request  to  tha 
Privacy  Act  Officer  as  called  for  in 
§201.24(8)  of  this  part,  specify  a 
physician  to  whom  the  medical  and/or 
psychological  records  may  be  released. 

(b)  It  shall  be  the  responsibilify  of  the 
individual  requesting  medical  or 
psychological  records  to  specify  a 
physician  to  whom  the  requested 
records  may  be  released.  If  an 
individual  refuses  to  name  a  physician 
and  insists  on  inspecting  his  or  her 
medical  or  psychological  records  in  the 
absence  of  a  doctor's  discussion  and 
advice,  the  individual  shall  so  state  in 
his  or  her  Privacy  Act  request  to  the 
Privacy  Act  Officer  as  called  for  in 
§  201.24(a)  of  this  part  and  the  Privacy 
Act  Officer  shall  provide  access  to  or 
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transmit  such  records  directly  to  the 
individual. 

1201.28    nequaf  for  correeHon  or 
afiMndment  of  records. 

(a)  If.  upon  viewing  his  or  her  records, 
an  individual  disagrees  with  a  portion 
thereof  or  feels  sections  thereof  to  be 
erroneous,  the  individual  may  request 
amendmentis]  of  the  records  pertaining 
to  him  or  her.  The  individual  should 
request  such  an  amendment  in  writing 
and  should  identify  each  particular 
record  in  question,  the  systemls]  of 
records  wherein  the  records  are  located, 
s{)ecify  the  amendment  requested,  and 
specify  the  reasons  why  the  records  are 
not  correct,  relevant  timely  or  complete. 
The  individual  may  submit  any 
documentation  that  would  be  helpful. 
The  request  for  amendment  of  records 
shall  be  addressed  to  the  Privacy  Act 
OfBcer,  United  States  International 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  and  shall  clearly 
indicate  both  on  the  envelope  and  in  the 
letter  that  it  is  a  Privacy  Act  request  for 
amendment  of  records. 

(b)  Not  later  than  10  days  (excluding 
Saturdays,  Sundays  and  legal  public 
holidays)  after  the  date  of  receipt  of  a 
Privacy  Act  request  for  amendment  of 
records,  the  Privacy  Act  OfBcer  shall 
acknowledge  such  receipt  in  writing. 
Such  a  request  for  amendment  will  be 
granted  or  denied  by  the  Privacy  Act 
OfBcer  or,  for  records  maintained  by  the 
Inspector  General.  If  the  request  is 
granted,  the  Privacy  Act  Officer,  or  the 
Inspector  General  for  records 
maintained  by  the  Inspector  General, 
shall  promptly  make  any  correction  of 
any  portion  of  the  record  which  the 
individual  believes  is  not  accurate. 
relevant,  timely,  or  complete.  If, 
however,  the  request  is  denied,  the 
Privacy  Act  OfBcer  shall  inform  the 
individual  of  the  refusal  to  amend  the 
record  in  accordance  with  the 
individual's  request  and  give  the 
reasonls)  for  the  refusal.  In  cases  where 
the  Privacy  Act  Officer  or  the  Inspector 
General  has  refused  to  amend  in 
accordance  with  an  individual's  request, 
he  or  she  also  shall  advise  the 
individual  of  the  procedures  under 

§  201.30  of  this  part  for  the  individiud 
to  request  a  review  of  that  refusal  by  the 
full  Commission  or  by  an  officer 
designated  by  the  Commission. 

§201.29    Commission  disclosurs  of 
indlvtdual  rsconto,  accounting  of  rscord 
disciosurss,  snd  requests  for  accounting  of 
record  disciosufss. 

(a)  It  is  the  policy  of  the  Commission 
not  to  disclose,  except  as  permitted 
under  5  U.S.C.  552a(b),  any  record 
which  is  contained  in  any  system  of 


records  maintained  by  the  Commission 
to  any  person,  or  to  another  agency, 
except  pursuant  to  a  written  request  by, 
or  with  the  prior  written  consent  of,  the 
individual  to  whom  the  record  pertains. 

(b)  Except  for  disclosures  either  to 
officers  and  employees  of  the 
Commission,  or  to  contractor  employees 
who.  in  the  Inspector  General's  or  the 
Privacy  Act  Officer's  judgment,  as 
appropriate,  are  acting  as  federal 
employees,  who  have  a  need  for  the 
record  in  the  performance  of  their 
duties,  and  any  disclosure  required  by 

5  U.S.C  552.  the  Privacy  Act  Officer 
shall  keep  an  accurate  accounting  of: 

(1)  The  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  to  any 
person  or  to  another  agency  under 
paragraph  (a)  of  this  section;  and 

(2)  The  name  or  address  of  the  person 
or  agency  to  whom  the  disclosure  is 
made. 

(c)  The  Privacy  Act  Officer  shall 
retain  the  accounting  required  by 
paragraph  (b)  of  this  section  for  at  least 
five  years  or  the  life  of  the  record, 
whichever  is  longer,  after  such 
disclosure. 

(d)  Except  for  disclosures  made  to 
other  agencies  for  civil  or  criminal  law 
enforcement  purposes  pursuant  to  5 
U.S.C.  552a(b)(7).  the  Privacy  Act 
Officer  shall  make  any  accounting  made 
under  paragraph  (b)  of  this  section 
available  to  the  individual  named  in  the 
record  at  the  individual's  request 

(e)  An  individxial  requesting  an 
accounting  of  disclosure  of  his  or  her 
records  should  make  the  request  in 
%vriting  to  the  Privacy  Act  Officer. 
United  States  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  The  request 
shovdd  identify  each  {particular  record  in 
question  and.  whenever  possible,  the 
systemls]  of  records  wherein  the 
requested  records  are  located,  and 
clearly  indicate  both  on  the  envelope 
and  in  the  letter  that  it  is  a  Privacy  Act 
request  for  an  accounting  of  disclosure 
of  records. 

(f)  Where  the  Commission  has 
provided  any  person  or  other  agency 
with  an  individual  record  and  such 
accounting  as  reqiiired  by  paragraph  (b) 
of  this  section  has  been  made,  the 
Privacy  Act  Officer  shall  inform  all  such 
persons  or  other  agencies  of  any 
correction,  amendment,  or  notation  of 
dispute  concerning  scud  record. 

1201.30    Commission  reviewr  of  requests 
for  access  to  records,  for  correction  or 
amendmsnt  to  records,  and  for  eccoundftg 
of  record  discloeurss. 

(a)  The  individual  who  disagrees  with 
the  refusal  of  the  Privacy  Act  Officer  or 
the  Inspector  General  for  access  to  a 


record,  to  amend  a  record,  or  to  obtain 
an  accounting  of  any  record  disclosure, 
may  request  a  review  of  such  refusal  by 
the  Commission  within  60  days  of 
receipt  of  the  denial  of  his  or  her 
request  A  request  for  review  of  such  a 
refusal  should  be  addressed  to  the 
Chairman.  United  States  International 
Trade  Commission.  500  E  Street.  SW., 
Washington.  DC  20436.  and  shall  clearly 
indicate  both  on  the  envelope  and  in  the 
letter  that  it  is  a  Privacy  Act  review 
request 

(b)  Not  later  than  30  days  (excluding 
Saturdays,  Sundays,  and  legal  public 
holidays)  from  the  date  on  which  the 
Commission  receives  a  request  for 
review  of  the  Privacy  Act  Officer's  or 
the  Inspector  General's  refusal  to  grant 
access  to  a  record,  to  amend  a  record, 
or  to  provide  an  accounting  of  a  record 
disclosure,  the  Commission  shall 
complete  such  a  review  and  make  a 
final  determination  thereof  unless,  for 
good  cause  shown,  the  Commission 
extends  the  30-day  period. 

(c)  After  the  individual's  request  has 
been  reviewed  by  the  Conunission,  if 
the  Commission  agrees  with  the  Privacy 
Act  Officer's  or  the  Inspector  General's 
refusal  to  grant  access  to  a  record,  to 
amend  a  record,  or  to  provide  an 
accounting  of  a  record  disclosure,  in 
accordance  with  the  individual's 
request,  the  Commission  shall: 

(1)  Notify  the  individual  in  writing  of 
the  Commission's  decision; 

(2)  For  requests  to  amend  or  correct 
records,  advise  the  individual  that  he  or 
she  has  the  right  to  file  a  concise 
statement  of  disagreement  with  the 
Commission  which  sets  forth  his  or  her 
reasons  for  disagreement  with  the 
refusal  of  the  Conunission  to  grant  the 
individual's  request;  and 

(3)  Notify  the  individual  of  his  or  her 
legal  right,  if  any.  to  judicial  review  of 
the  Commission's  final  determination. 

(d)  In  any  disclosure,  containing 
infonflation  about  which  the  individual 
has  filed  a  statement  of  disagreement 
regarding  an  amendment  of  an 
individual's  record,  the  Privacy  Act 
Officer,  or,  for  records  maintained  by 
the  Inspector  General,  the  Inspector 
General,  shall  clearly  note  any  portion 
of  the  record  which  is  disputed  and 
shall  provide  copies  of  the  statement 
and,  if  the  Commission  deems  it 
appropriate,  copies  of  a  concise 
statement  of  the  reasons  of  the 
Conunission  for  not  making  the 
amendments  requested,  to  persons  or 
other  agencies  to  whom  the  disputed 
record  has  been  disclosed. 
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1201.31 

(a)  The  Commission  shall  not  chai;ge 
any  fee  for  the  cost  of  searching  for  and 
reviewing  an  individual's  records. 

(b)  ReiHtKiuction,  duplication  or 
cop3ring  of  records  by  the  Commission 
shall  be  at  the  rate  of  SO.IO  per  page. 
There  shall  be  no  charge,  however, 
when  the  total  amount  does  not  exceed 
525.00. 

1201.32   Specific  eaempHons. 

(a)  Pursuant  to  5  U.S.C  552a(k)(2). 
and  in  order  to  protect  the  effectiveness 
of  Inspector  General  investigations  by 
preventing  individuals  who  may  be  the 
subject  of  an  investigation  from 
obtaining  access  to  the  records  and  thus 
obtaining  the  opportunify  to  conceal  or 
destroy  evidence  or  to  intimidate 
witnesses,  records  contained  in  the 
system  titled  Office  of  Inspector  General 
Investigative  Files  (General),  insofer  as 
they  include  investigatory  material 
compiled  for  law  enforcement  purposes, 
shall  be  exempt  from  this  subpart  and 
from  subsections  (c)(3),  (d).  (e)(1), 
(e)(4)(G).  (H),  and  (I)  and  (f)  of  the 
Privacy  Act  However,  if  any  individual 
is  denied  any  right,  privilege,  or  benefit 
to  which  he  is  otherwise  entitled  to 
under  Federal  law  due  to  the 
maintenance  of  this  material,  such 
material  shall  be  provided  to  such 
individual  except  to  the  extent  that  the 
disclosiue  of  such  material  would  reveal 
the  identify  of  a  source  who  furnished 
information  to  government  investigators 
tmder  an  express  promise  that  the 
identify  of  the  source  would  be  held  in 
confidence. 

(b)  Pursuant  to  5  U.S.C  552a(jH2),  and 
in  order  to  protect  the  confidentialify 
and  integrify  of  kispector  General 
investigations  by  preventing  individuals 
who  may  be  the  subject  of  an 
investigation  from  obtaining  access  to 
the  records  and  thus  obtaining  the 
opportunify  to  conceal  or  destroy 
evidence  or  to  intimidate  witnesses, 
records  maintained  in  the  Office  of 
Inspector  General  Investigative  Files 
(Criminal),  insofar  as  they  contain 
information  pertaining  to  the 
enforcement  of  criminal  laws,  shall  be 
exempt  from  this  subpart  and  bom  the 
Privacy  Act,  except  that  subsections  (b), 
(c)(1)  and  (2),  CeK4MA)  throu^  (F), 
(e)(6),  (7),  (9).  (10),  and  (11)  and  (i)  shaU 
still  appfy  to  these  records. 

(c)  Pursuant  to  5  U.S.C  552aOL)(l),  (5) 
^d  (6).  records  contained  in  the  system 
entitled  "Personnel  Security 
Investigative  Files"  have  been  exempted 
from  subsections  (c)(3),  (d),  (eKD, 
(e)(l)(G).a)  and  (f)  of  the  Privacy  Act 
Pursuant  to  section  552a(k)(l)  of  the 
Privacy  Act  the  Commission  exempts 
records  that  contain  properly  classified 


information  that  pertains  to  national 
defense  or  foreign  policy  and  is 
obtained  from  other  systems  of  records 
or  another  Federal  agency.  Application 
of  exemption  (k)(l)  may  be  necessary  to 
preclude  the  data  subject's  access  to  and 
amendment  of  such  classified 
information  under  5  U.S.C.  552a(d).  All 
information  about  individuals  in  these 
records  that  meets  the  criteria  stated  in 
5  U.S.C.  552a(k)(5)  is  also  exempted 
because  this  system  contains 
investigatory  material  compiled  solely 
for  determining  suitebilify,  eligibilify, 
and  qualifications  for  Federal  civilian 
employment,  Federal  contracts  or  access 
to  classified  information.  To  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identify  of  a  source 
who  fiunished  information  to  the 
Government  under  an  express  promise 
that  the  identify  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27,  1975,  under  an  implied 
promise  that  the  identify  of  the  source 
would  be  held  in  confidence,  the 
application  of  exemption  (k)(5)  will  be 
required  to  honor  such  a  promise 
should  an  individual  request  access  to 
the  accounting  of  disclosure,  or  access 
to  or  amendment  of  the  record,  that 
would  reveal  the  identify  of  a 
confidential  source.  All  information  in 
these  records  that  meets  the  criteria 
stated  in  5  U.S.C.  552a(k)(6)  is  also 
exempt  because  portions  of  a  case  file 
record  may  relate  to  testing  and 
examining  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service.  Access  to  or 
amendment  of  this  information  by  the 
data  subject  would  compromise  the 
objectivify  and  feimess  of  the  testing  or 
examining  process. 

fa01J3   Employee  conduct 

The  Privacy  Act  Officer  shall  establish 
rules  of  conduct  for  persons  involved  in 
the  design,  development,  operation,  or 
maintenance  of  any  system  of  records, 
or  in  maintaining  any  record,  and 
periodically  instruct  each  such  person 
with  respect  to  such  rules  and  the 
reqtiirements  of  the  Privacy  Act 
including  the  penalties  for 
noncompliance. 

Issued:  November  7, 1997. 

By  order  of  the  Commission. 
Oonna  R.  Koriuke, 
Secretary. 
[FR  Doc.  97-29865  Filed  11-14-97;  8:45  am] 

aaiJNQ  coos  T«Bo-ec-i» 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44 CFR  Parte? 
[Docket  No.  PEillA-7235] 

PropoMd  Flood  El«vatk>n 
Dotermiiurtlons 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTKM:  Proposed  nde. 


t:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measiues  that 
the  commimify  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  ordw  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  conunent  period  is  ninefy 
(90)  days  following  the  second 
publication  of  this  propKJsed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimify. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  commiuiity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
communify.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Frederick  H.  Sharrocks,  jr..  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPf>LBIIENTARY  MFORMATKM:  The 
Federal  Emergency  Management  Agency 
(FraiA  or  Agency)  proposes  to  malu 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  communify  listed  below,  in 
accordance  with  section  1 10  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
reqtdred  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  ^H^^ 
the  communify  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
communify  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  esteblished  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  mwn^y^ment 
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requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
eoccluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C  4104,  and  are  required  to 
establish  and  fnaintain  community 


eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 


List  of  Subfects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements: 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67-{AMENDE01 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Aathortty:  42  U.S.Q  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.0. 12127. 44  FR  19387. 
3  CFR.  1979  Comp.,  p.  376. 

187.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Maine 


CHy/town/oounty 


Union  (Town),  Knox 
County. 


Source  of  floodmg 


Medomak  River 


Crawford  River 


St  George  River 


Mill  Stream 


Location 


At  downstream  county  boundary 


Sennet>ec  Pond 

Round  Pond  

Seven  Tree  Pond 

Crawford  Pond  

LermoTKJ  Porxl 

Maps  availat)le  tor  inspection  at  the  Union  Town  Office.  568  Common  Road,  Union.  Maine. 

Send  comments  lo  Mr.  Andrew  Hart.  Union  Town  Manager.  P.O.  Box  186,  Union,  Maine  04862-0186. 


At  upstream  corporate  limits  

At  ttie  confluerKa  witti  Seven  Tree  Pond 
At  the  confluerx»  with  Crawford  Pond  — 

At  the  confluence  with  Round  PotkI „ 

At  Sennet)ec  Pond  Dam 

At  downstream  corporate  limits  ..«~. — .~~ 

At  Lermond  Pond  Dam .... 

Entire  shoreline  within  community  — ... — 

Entire  shoreline  within  community 

Entire  shoreline  within  community _» 

Entire  shoreline  within  community ~ 

Entire  shoreline  within  community ~. 


lOeptti  in  feet  above 

ground.  'Elevation  in  feet 

(F4GVD) 


Existing 


'l^one 


Modified 


•137 


•Ntone 

•200 

*None 

•45 

*None 

•113 

•None 

•45 

•None 

*86 

•None 

•113 

•None 

•269 

Nono 

•92 

•None 

•46 

•None 

•45 

•None 

•113 

•None 

•270 

■Michigan 


CNmon  (ToMisNp). 
Macomb  County. 


Ointon  River 


Middle  Branch 


Approximately  800  feet  downstream  of 

Hall  Road. 
At  Hall  Road  


•504 


•594 


•595 


•595 


Maps  available  tor  inspection  at  the  Clinton  Township  Office,  Planning  Department,  40700  Romeo  Ptenlc  Road.  Ointon  Township,  Michigan. 
Send  comments  to  Mr.  James  R.  Sinnamon.  Clinton  Township  Supenrtsor,  40700  Romeo  Plank  Road,  Clinton  Township.  Michigan  48038. 


Mississippi 


Laurel  (City).  Jones 
County. 


Daphne  Park  Tributary 


Upstream   side   of   Illinois  Central  Gulf  ^229 

Railroad. 
Approximately  750  feet  upstream  of  8th  •None 

Street. 

Maps  available  for  tnspectkxi  at  the  City  of  Laurel  Inspection  Department.  401  North  5th  Avenue.  Room  304,  Laurel.  Mississippi. 
Send  comments  to  Mr.  T.G.  Myrick.  City  of  Laurei  Chief  Administrative  Offtoer.  P.O.  Box  647,  Laurel,  Mississippi  39441.    


•230 
•270 


Newtourxl  Lake 


Entire  shoreline  within  community 


None 


•591 


Alexandria  (Town) 
Grafton  County. 

Maps  availat)le  tor  inspection  at  ttw  Alexandria  Town  Hall,  Plummer  Hill.  Alexandria.  New  Hampshire. 

Send  comments  to  Mr.  Emest  Pannenter.  Chairman  of  the  Town  of  Alexandria  Board  of  Selectmen.  Alexandria  Town  Office.  Plummer  HHI,  Al- 
exandria, New  Hampshire  03222. 


New  Hampshire 


Hebron  (Town), 
Grafton  County. 


htowfourxf  Lake 


Entire  shoreline  within  commur^ 


•591 
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tOepth  In  feet  above 

groimd.  'Elevatton  in  feet 

(NGVD) 


Existing 


ModHied 


Maps  available  for  Inspectnn  at  the  Hebron  Town  Hall,  Church  Lane,  Hebron,  New  Hampshire 

Send  comments  to  Mr.  WWiam  White.  Chainnan  of  the  Town  of  Hebron  Board  of  Selectmen,  P.O.  Box  188,  Hebron,  New  Hampshire  03241. 


Pennsylvania 


Carroll  (Township) 
Peny  County. 


Sherman  Creek 


Unnamed  Trftwlary  to 
Sherman  Creek. 


Approximately  .43  mile  downstream  of 

State  Route  34. 
Downstream  side  of  Pisgah  State  Road  _ 
Confluence  with  Sherman  Creek 

Approximately  350  feet  downstream  of 
Private  Road. 


•441 

*4S6 

•448 

•448 


•442 

•457 
•447 

•447 


Maps  avaflable  for  Inspect  at  the  Office  of  the  Township  Secretary,  5235  Spring  Road,  Shennans  Dale,  Pennsylvania. 

^S^^l  ?0^'-  ^''^^  ^-  ^'^'  ^^**'*^  0*  «he  Carroll  Township  Board  of  Supen«sors.  280  Airy  V«ew  Road,  Shemwms  D*e. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  October  31. 1997. 
Mkhaal  J.  Armstrong. 
Aatodate  Director  for  Mitigation. 
(FR  Doc.  97-30125  FUed  11-14-97;  8:45  am] 
I  oooc  •ns-*4-p 
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Notices 


This  sectKMi  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appJtcable  to  the 
public.  Notices  of  heanngs  and  mvestigatioos, 
committee  meetings,  agency  deosions  and 
rulings,  delegations  of  authorrty,  filing  at 
petitions  and  applications  and  agency 
statements  of  organization  and  furx^tions  are 
examples  of  docurT>efrts  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

OfflM  Of  th«  SMralary 

Privacy  Act  of  1974;  SystMiw  of 
RocofdB 

agency:  Office  of  the  Secretary,  USDA. 
action:  Revision  of  Privacy  Act  systems 
of  recortls. 


summary:  Piinuant  to  5  U.S.C. 
552a(e)(4)  the  United  SUtes  Department 
of  Agriculture  (USDA)  is  revising  the 
Privacy  Act  Systems  of  Records 
maintained  by  the  Office  of  Inspector 
General  (OIG)  published  in  the  Federal 
Register  on  October  11. 1994.  on  pages 
54105-51413  and  modifies  the  list  of 
routine  uses  listed  under  USDA/OIG-l 
and  made  applicable  in  verbatim  to 
systems.  USDA/OIG-2.  USDA/OIG-3. 
USDA/OIG-4.  USDA/OIG-5.  USDA/ 
OIG-€,  and  USDA/OIG-7.  by  adding 
text  to  allow  the  release  of  names  of 
arrested  persons  and  to  reflect  changes 
in  office  addresses  which  are  applicable 
to  all  USDA/OIG  systems. 
DATES:  This  revision  becomes  effective 
(January  2.  1998)  without  further  notice 
unless  changes  are  made  in  response  to 
comments  received  from  the  public 
FOR  FURTHER  MFORMATWN  CONTACT: 
Paula  F.  Hbj^s,  Assistant  Inspector 
General  for  Policy  Development  and 
Resources  Management.  Office  of 
Inspector  Generd,  U.S.  Department  of 
Agriculture.  Washington.  D.C.  20250- 
2310  (202-720-6979). 
SUPPt^MENTARY  MFORMATKM: 
revision  in  the  routines  uses 
under  system  USDA/OIG-l.  Employee 
Records,  USDA/OIG.  and  made 
applicable  in  verbatim,  by  reference,  to 
systems  USDA/OIG-2.  USDA/OIG-3, 
USDA/OIG-4.  USDA/OIG-5,  USDA/ 
OfG-6.  and  USDA/OIG-7.  adds  a 
routine  use  number  13  which  reads  as 
follows:  "Relevant  information  from  a 
system  of  records  may  be  disclosed  to 
the  news  media  and  general  public 
where  there  exists  a  legitimate  public 


<l:The 
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interest,  e.g.,  to  assist  in  the  location  of 
fugitives,  to  provide  notification  of 
arrests,  where  necessary  for  protection 
from  imminent  threat  of  life  or  property, 
or  in  accordance  with  guidelines  set  out 
by  the  Department  of  Justice  in  28  CFR 

50.2." 

Proposed  changes  applicable  to  all 
USDA/OIG  systems  include  changes  in 
office  addresses  also  imder  system 
USDA/OlG-1.  Employee  Records, 
USDA/OIG. 

Accordingly.  USDA  is  revising  the 
full  text  of  the  OIG  Systems  of  Records 
last  published  in  full  in  50  FR  50814. 
December  12, 1985,  and  amended  in 
part  in  54  FR  39552,  September  27, 
1989. 

A  Privacy  Act  Systems  Report  relating 
to  the  proposed  changes,  required  by  5 
use.  552a(r).  has  been  set  to  the  Office 
of  Management  and  Budget  and 
Congress. 

Done  at  Washington.  DC.  this  3rd  day  of 
November  1997. 
Dan  Glirkman. 
Secretary  of  Agricuttun. 

USOA/OIQ-1  • 


Employee  Records.  USDA/OIG. 

SYSTBI  location: 

In  the  headquarters  offices  of  the  U.S. 
Department  of  Agriculture  (USDA), 
Office  of  Inspector  General  (OIG)  and 
Office  of  Personnel  (OP)  in  the  Jamie  L. 
Whitten  Federal  Building,  1400 
Independence  Avenue  SW.. 
Washington.  DC  20250,  and  Franklin 
Court,  1099  14th  Street  NW.. 
Washington.  DC  20005.  and  in  the 
following  OIG  regional  offices  and 
suboffices: 

OIG  Regional  Offices 

600  Harrison  Street,  Suite  225.  San 

Francisco.  California  94017 

401  West  Peach  tree  Street  NW..  Room 
2328.  Audit:  Room  2329.  Investigations. 
Atlanta.  Georgia  30365-3520 
111  North  Canal  Street.  Suite  1 1 30, 

Chicago.  Illinois  60606-7295 
ATTN:  Suite  5006,  4700  River  Road, 

Unit  151.  Riverdale.  Maryland  20737- 

1237 
PO  Box  293.  Kansas  City,  Missouri 

64141 
26  Federal  Plaxa.  Room  1409,  New 

York,  New  York  10278 
101  South  Main,  Room  324,  Audit; 

Room  311,  Investigations,  Temple, 

Texas  76501 


OIG/ Audit  Suboffices 

1510  "I"  Street,  Suite  120,  Sacramento, 

California  95814 
2850  McClellan,  Suite  3500,  Foit 

Collins,  Colorado  80525 
3008  NW.  13th  Street.  Suite  B, 

Gainesville,  Florida  32609 
3736  Government  Street,  Alexandria, 

Louisiana  71302 
13800  Old  Gentilly  Road,  New  Orleans. 

Louisiana  70129 
3001  Coolidge  Road,  Suite  150,  East 

Lansing,  Michigan  48823-6321 
375  Jackson  Street.  Suite  320,  St  PauU 

Minnesota  55101-1850 
Millsaps  Building.  Suite  400.  201  West 

Capitol  Street.  Jackson,  Mississippi 

39201 
PO  Box  14153  Main  Post  Office,  SL 

Louis,  Missouri  63120 
100  Centennial  Mall  North,  Room  276, 

Lincoln.  Nebraska  68508 
Mercer  Corporate  Park.  310  Corporate 

Boulevard.  Robinsville.  New  Jersey 

08691-1598 
26  Federal  Plaza.  Room  1415.  New 

York,  New  York  10278 
4407  Bland  Road.  Room  110.  Raleigh, 

North  Carolina  27609 
200  N.  High  Street.  Room  346. 

Columbus.  Ohio  43215-2408 
Edith  Green  Wendell  Wyatt  Federal 

Office  Building,  1220  SW.  Third 

Avenue,  Room  1640,  Portland,  Oregon 

97204-2893 
One  Credit  Union  Place,  Suite  350, 

Harrisburg,  Pennsylvania  17110-2992 
233  Cumberland  Bend,  Room  204, 

Nashville,  Tennessee  37228 
1200  Main  Tower.  Room  880.  Dallas, 

Texas  75202 

OIG/Investigption  Suboffices 

522  N.  Central  Avenue.  Room  202, 

Phoenix.  Arizona  85004 
21660  East  Copley  Drive.  Suite  370, 

Diamond  Bar.  California  91765 
1510  "J"  Street.  Suite  110.  Sacramento. 

California  95814 
1961  Stout  Street.  Suite  1524,  Drawer 

3528,  E)enver,  Colorado  80294 
6039  Lakeside  Boulevard,  Indianapolis, 

Indiana  46278-1989 
3001  Coolidge  Road,  Suite  150,  East 

Lansing,  Michigan  48823-6321 
375  Jackson  Street.  Suite  320.  St  Paul, 

Minnesota  55101-1850 
Millsaps  Building.  Suite  410.  201  West 

Capitol  Street.  Jackson.  Mississippi 

39201 
911  Washington  Avenue.  Suite  203.  St 

Louis,  Missouri  63101 
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4407  Bland  Road.  Room  110.  Raleigh. 

North  Carolina  27609 
200  North  High  Street  Room  350. 

Coliunbus,  Ohio  43215-2408 
660  American  Avenue,  Suite  201,  King 

of  Prussia,  Pennsylvania  19406-4032 
233  Cimiberland  Bend,  Room  208. 

Nashville,  Tennessee  37228 
1200  Main  Tower,  Room  880,  Dallas. 

Texas  75202 
1000  Second  Avenue,  Suite  1950, 

Seattle,  Washington  98104 

CATEOONMS  OF  MUMOUAia  COVBCO  BY  1NE 


OIG  temporary  and  permanent 
employees,  former  employees  of  OIG 
and  predecessor  offices,  and  applicants 
for  employment 


CATWOMBS  OF  aaooRoe  M  TNi  anrBft 
These  records  show  or  relate  to 
emplojrment  personnel  management 
and  woik-related  informadon.  including 
position,  classification,  tide,  grade,  pay 
rate,  pay,  temporary  and  permanent 
addresses  and  telephone  numbers  for 
home  and  woik,  copies  of  security 
clearance  forms,  program  and 
performance  evaluations,  promotions, 
retirement  disciplinary  actions, 
appeals,  incentive  programs. 
unemplo]rment  compensation,  leave, 
complaints  and  grievances,  heialth 
beneBts,  equal  employment 
opportunity,  automation  of  personnel 
data,  travel  information,  accident 
reports  and  related  information,  activity 
reports,  participation  in  savings  and 
contribution  programs,  availability  for 
emplojrment.  assignment  or  for  transfer, 
qualifications  (for  law  enforcement 
employees  this  indudm  Attorney 
Geneml  designatians.  training 
certificates,  physical  fitness  data,  and 
medical  officer's  certification  excluding 
personal  medical  data),  awards,  houn 
worked,  issuance  of  credentials, 
passports  and  other  identification, 
assignment  and  accountability  of 
property  and  other  things  of  value, 
pandng  space  assignments,  training  and 
development,  special  assignments,  and 
exit  interviews. 

Other  emplojree  records  are  covered 
by  othw  systems  as  follows:  For  Official 
Posonnel  Folder  (OFF)  data  refer  to 
USDA/OP-1.  Personnel  and  Payroll 
System  for  USDA  Employees;  for 
medfcal  records.  inrlnrUng  SF-78, 
Certificate  of  Medical  Examination,  and 
drug  testing  records,  refer  to  OPM/ 
GOVT-10.  Employee  Medical  FUe 
Sjrstem;  for  pre-employment  inquiries 
refer  to  USDA/OIG-3,  Investigative  Files 
and  Automated  Investigative  Indices;  for 
annual  financial  disclosure  statements 
refer  to  OPM/GOVT-8,  Confidential 
Statements  of  Employment  and 
Financial  Interests.    . 


AUTNORmr  FOR  MAMTBUNCE  OF  THE  SYSrai: 

IG  Act  of  1978,  5  U.S.C.  app.;  5  U.S.C. 
301;  7  U.S.C.  2270. 

ROUTMC  uses  OF  RECORDS  MARfT  AMB>  M  THE 
SVSTBI,  StCUJDMQ  CATEQORES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

(1)  A  record  from  the  system  of 
records  which  indicates  either  by  itself 
or  in  combination  with  other 
information,  a  violation  or  potential 
violation  of  a  contract  or  of  law, 
whether  civil,  criminal,  or  regulatory,  or 
which  otherwise  reflects  on  the 
qualifications  or  fitness  of  a  licensed  (or 
seeking  to  be  licensed)  individual,  may 
be  disclosed  to  a  Federal,  State,  local, 
foreign,  or  self-regulatory  agmcy 
(including  but  not  limited  to 
organizations  such  as  professional 
associations  or  licensing  boards),  or 
other  public  authority  that  investigates 
or  prosecutes  or  assists  in  such 
investigBtion.  prosecution,  enforcement 
implnnentation.  or  issuance  of  the 
statute,  rule,  regulation,  order,  or 
license. 

(2)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  Federal, 
State,  local,  or  foreign  agency,  other 
public  authority,  consumer  reporting 
agency,  or  professional  organization 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  or  other  pertinent 
records,  such  as  current  licenses,  in 
order  to  obtain  information  relevant  to 
an  OIG  decision  concerning  employee 
retention  or  other  personnel  action, 
issuance  of  a  security  clearance,  letting 
of  a  contract  or  other  procurement 
action,  issiumce  of  a  beoaefit, 
establishment  of  a  claim,  collection  of  a 
delinquent  debt,  or  initiation  of  an 
administrative,  civil,  or  criminal  action. 

(3)  A  record  from  the  system  of 
reonds  may  be  disclosed  to  a  Federal, 
State,  local,  foreign,  or  self-regulatoiy 
agency  (including  but  not  limited  to 
organizations  sudi  as  jHoflBssional 
associations  or  licensing  boards),  or 
other  ptiblic  authcnity,  to  the  extent  the 
information  is  relevant  and  necessary  to 
the  requestor's  hiring  or  retention  of  an 
individual  or  any  other  personnel 
action,  issuance  or  revocation  of  a 
security  clearance,  license,  grmt.  or 
odier  benefit,  establishment  of  a  claim, 
letting  of  a  contract,  reporting  of  an 
investigation  of  an  individual,  for 
purposes  of  a  suspension  or  debarment 
action,  or  the  Initiation  of 
administrative,  civil,  or  criminal  ^:tion. 

(4)  A  record  from  the  system  of 
records  may  be  disclosed  to  any 
source — private  or  public — to  the  extent 
necessary  to  secure  from  such  source 
information  relevant  to  a  legitimate  OIG 
investigation,  audit,  or  other  inquiry. 


(5)  A  record  from  the  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  in  the  course  of 
litigation  when  the  use  of  such  records 
by  the  Department  of  Justice  is  deemed 
relevant  and  necessary  to  the  litigation 
and  may  be  disclosed  in  a  procewiing 
before  a  court,  adjudicative  body,  or 
administrative  tribunal,  or  in  the  course 
of  civil  discovery,  litigation,  or 
settiement  negotiations,  when  a  part  to 
a  legal  action  or  an  entity  or  individual 
having  an  interest  in  the  litigation 
includes  any  of  the  following; 

(a)  The  OIG  or  any  component 
thereof 

(b)  Any  employee  of  the  OIG  in  his  or 
bar  official  capacity; 

(c)  Any  employee  of  the  OKi  in  his  or 
her  individual  capacity  where  the 
Department  ofjustice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  the  GIG 
determines  that  litigation  is  likely  to 
affsct  USDA  or  any  of  its  iximponents. 

(6)  A  record  from  the  system  of 
reonds  may  be  disclosed  to  a  Member 
of  Congress  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  the  Member  of  Congress  made  at 
the  request  of  that  individual.  In  such 
cases  however,  the  Member's  right  to  a 
record  is  no  greater  than  that  of  the 
individual. 

(7)  A  record  from  the  system  of 
records  may  be  disclosed  to  the 
Department  ofjustice  for  the  purpose  of 
obtaining  its  advice  on  an  OIG  audit, 
investigation,  or  other  inquiry, 
including  Freedom  of  Information  or 
Privacy  Act  matters. 

(8)  A  record  from  the  system  of        '*' 
records  may  be  disclosed  to  die  Office 
of  Management  and  Budget  for  the 
purpose  of  obtaining  its  advice 
regarding  OIG  obligations  imder  the 
Privacy  Act  or  in  connection  with  the 
review  of  private  relief  legislation. 

(9)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  private 
firm  with  which  OIG  contemplates  it 
will  contract  or  widi  which  it  has 
contracted  for  the  purpose  of  performing 
any  functions  or  analyses  that  fecilitate 
or  are  relevant  to  an  OIG  investi^tion. 
audit  inspection,  or  other  inquiry.  Such 
ccmtiactor  or  private  firm  shall  be 
required  to  maintain  Privacy  Act 
safiaguards  with  respect  to  such 
infonnation. 

(10)  A  record  from  the  system  of 
records  may  be  disclosed  in  response  to 
a  subpoena  issued  by  a  Federal  agency 
having  the  poww  to  subpoena  records  of 
other  Federal  agencies  if  the  OIG 
determines  that  (a)  The  records  are  both 
relevant  and  necessary  to  the 
proceeding,  and  (b)  such  release  is 
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compatible  vsrith  the  purpose  for  which 
the  records  were  collected. 

(11)  A  record  from  the  system  of 
records  may  be  disclosed  to  a  grand  jaxy 
agent  pursuant  either  to  a  Federal  or 
State  grand  jury  subpoena,  or  to  a 
prosecution  request  that  such  record  be 
released  for  the  purpose  of  its 
introduction  to  a  grand  jury,  provided 
that  the  grand  jury  channels  its  request 
through  the  cognizant  U.S.  Attorney, 
that  the  U.S.  Attorney  has  been 
delegated  the  authority  to  make  such 
requests  by  the  Attorney  General,  and 
that  the  U.S.  Attorney  actually  signs  the 
letter  specifying  both  the  information 
sought  and  the  law  enforcement 
purp>ose  served.  In  the  case  of  a  State 
grand  jury  subpoena,  the  State 
equivalent  of  the  U.S.  Attorney  and 
Attorney  General  shall  be  substituted. 

(12)  A  record  from  the  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal,  State,  local,  or  foreign 
agency,  or  other  public  authority,  for 
use  in  computer  matching  programs  to 
prevent  and  detect  fraud  and  abuse  in 
benefit  programs  administered  by  any 
agency,  to  support  civil  and  criminal 
law  enforcement  activities  of  any  agency 
and  its  components,  and  to  collect  debts 
and  overpayments  owed  to  any  agency 
and  its  components. 

(13)  Relevant  information  from  a 
system  of  records  may  be  disclosed  to 
the  news  media  and  general  public 
where  there  exists  a  legitimate  public 
interest,  e.g.,  to  assist  in  the  location  of 
fugitives,  to  provide  notification  of 
arrests,  where  necessary  for  protection 
from  imminent  threat  of  life  or  property, 
or  in  accordance  with  guidelines  set  out 
by  the  Department  of  Justice  in  28  CFR 
50.2. 

POUOES  AND  PfUCnCES  FOR  STOnNO, 
REmEVMG,  ASSeSSmO,  RETAIMNG,  AMD 
CNSP08MQ  OF  RECORDS  IN  TVIE  SYSTEM: 

STOfUOE: 

Records  are  maintained  on  computers 
and  automated  image  filing  systems, 
and  in  file  folders,  notebooks,  and  card 
file  boxes. 

retmevabiutt: 

The  records  are  retrieved  by  name  of 
individual  employee  and  by  social 
seciuity  number. 

SAFEOUAROS: 

Computer  files  are  password 
protected  and  other  records  are  kept  in 
limited-access  areas  during  duty  hours 
and  in  locked  offices  during  nonduty 
hours. 

RETENTION  AW  nSPOSAU 

Retention  periods  and  disposal 
methods  vary  by  record  categories  as  set 


forth  in  National  Archives  and  Records 
Administration  General  Records 
Schedules  1  (Qvilian  Personnel 
Records)  and  2  (Payrolling  and  Pay 
Administration  Records).  Personal 
information  that  the  agency  deems  to  be 
potentially  derogatory  or  embarrassing 
is  shredded  when  retention  period 
expires. 

SYSTEM  MANAQER(S)  ANO  ADDRESS: 

Director,  Resources  Management 
Division.  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
2307. 

N0T1RCATKM  PROCBXIRE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her  from  the  Director, 
Information  Management  Division. 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
2309. 

RECORD  ACCESS  PROCBMJRES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submitting  a  written 
request  to  the  Director,  Information 
Management  Division,  Policy 
Development  and  Resources 
Management.  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
2309. 

CONTESTtM  RECORD  PROCaXfRCS: 

An  individual  may  contest 
information  in  this  system  which 
pertain  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2310. 

RECORD  SOURCE  CATEQORKS: 

The  primary  information  is  furnished 
by  the  individual  employee.  Additional 
information  is  provided  by  supervisors, 
coworkers,  references,  and  others. 

USOArtMG-2 

SYSTEM  name: 

Informant  and  Undercover  Agent 
Records,  USDA/OIG. 

SYSTBI  location: 

jIn  the  OIG  headquarters  office  in  the 
Jamie  L  Whitten  Federal  Building.  1400 


Independence  Avenue  SW., 
Washington,  DC  20250-2317,  and  in  the 
OIG  regional  offices  and  Investigations 
suboffices  listed  in  the  system  of  records 
designated  USDA/OIG-1. 

CATEGORIES  OF  MNVIDUALS  COVERED  BY  T>C 

system: 

Confidential  informants,  investigative 
operatives,  and  undercover  OIG  special 
agents  or  other  law  enforcement 
personnel. 

CATEQOniES  OF  RECORDS  SI  THE  SYSTEM: 

Names,  occupations,  criminal 
histories,  and  other  information  about 
confidential  informants  and 
investigative  operatives,  together  with 
allegations  against  them,  and  the  types 
of  information  previously  furnished  by 
(» to  be  expected  from  them.  Types, 
dates  of  issuance  and  destruction,  and 
details  of  false  identification  documents 
used  by  OIG  special  agents  and  other 
law  enforcement  personnel  for 
imdercover  activities. 

AUTHORITY  FOR  MAMTBMNCS  OF  THE  SYSTBI: 

IG  Act  of  1978,  5  U.S.C.  app.;  5  U.S.C. 
301;  7  U.S.C.  2270. 

ROUTWE  USES  OF  RKOROS  MAMT  AMB>  M  THE 
SYSTEM.  SICLUOMQ  CATEQOnCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Routine  uses  (1)  through  (13)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 

POUOES  AND  PRACnceS  FOR  SrORSIQ, 
RETRIEVMQ,  ACCESSSIO,  RETASSNO,  AND 
DtSPOSINO  OF  RECORDS  M  THE  system: 

STORAQE: 

Stored  on  sheets  of  paper  and  index 
cards,  and  in  file  foldere  and  computers. 

retrievabiuty: 

The  records  are  retrieved  by  name  of 
confidential  informant,  investigative 
operative,  or  special  agent. 

SAFEQUAROS: 

Computer  files  are  password 
protected  and  other  records  are  kept  in 
limited-access  areas  during  duty  hours 
and  in  locked  offices  during  nonduty 
hovits. 

RETENTION  AND  DOKMAU 

Confidential  informant  and 
investigative  operative  information  is 
kept  for  5  years  after  the  date  it  is  put 
into  inactive  status.  It  is  then  destroyed. 
Undercover  identification  documents 
are  kept  until  the  agency  determines 
them  to  be  outdated.  They  ate  then 
destroyed. 

STSTEM  MANA0BI(S)  ANO  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
General,  U.S.  Department  of 
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Agriculture.  Washington.  DC  20250- 
2317. 

NOTIFICATION  P(K)CB)UnE: 

Inquiries  and  requests  should  be 
addressed  to  the  Director,  Information 
Management  Division.  Policy 
Development  and  Resources 
Management.  OfBce  of  Inspector 
General.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
2309. 

RECORD  ACCESS  FNOCSKIRa: 

To  request  access  to  information  in 
this  system  \*^  te  to  the  Director. 
Information  Management  Division. 
Policy  Development  and  Resources 
Management.  Office  of  Inspector 
Genual.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
2309. 

COWTESTWQ  RBCOWD  procedures: 

An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Managemmt,  Office  of  Inspector 
General.  U.S.  Department  of 
Agriculture.  WasUngton.  DC  20250- 
2310. 


» FROM  CaiTAM  PNOMMONS 
OFTNEACT: 

Punuant  to  5  U.S.C.  5S2a(}H2).  this 
system  of  records  has  been  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974.  5  U.S.C.  552a,  as  amended,  except 
subsections  (b).  (c)(1)  and  (2).  (eK4XA) 
through  (F).  (e)(6).  (7).  (9).  (10)  and  (11). 
and  (i). 

Pursuant  to  5  U.S.C.  552a(kH2)  and 
(k)(5).  this  system  has  been  exempted 
from  the  following  provisions  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552a: 
subsections  (c)(3).  (d).  (e)(1).  (eM4)(G). 
(H)  and  (I),  and  (f). 

USOAMMKS 

SYSTBI  NAME: 

Investigative  Files  and  Automated 
Investigative  Indices  System.  USDA/ 
OIG. 

SYSTBI  U)CA1XM: 

Physical  files  are  kept  in  the  OIG 
headquarters  office  in  the  Jamie  L. 
Whitten  Federal  Building.  1400 
Independence  Avenue  SW.,  Washington 
DC  20250-2307,  and  Franklin  Court. 
1009  14th  Street  NW..  Wsshington.  DC 
20005,  and  in  the  OIG  regional  offices 
and  Investigations  suboffices  listed  in 
the  system  of  records  designed  USDA/ 
OIG-1. 

The  OIG  regional  offices  and 
Investigations  suboffices  mAJnt^itTT 


physical  files  containing  the  report  of 
investigation  and  the  workpapers  for 
each  case  investigated  by  that  office. 
The  headquarters  files  contain  a  copy  of 
every  investigative  report,  but  do  not 
contain  workpapers  and  may  not 
contain  copies  of  all  correspondence. 
Older  investigative  files  may  be  stored 
in  Federal  Records  Centers  or  on 
microfiche,  microfilm,  or  electronic 
image  filing  systems.  Therefore,  delays 
in  retrieving  this  material  can  be 
expected. 

Selected  portions  of  records  have 
been  computerized — see  section  1  of 
"Categories  of  records"  below.  These 
records,  used  as  a  research  tool,  are 
accessible  by  computer  terminals 
located  in  each  OIG  office.  These 
records  are  maintained  on  a  computer  in 
the  Jamie  L.  Whitten  Federal  Building. 

CATEQORKS  OF  SOVnUALS  covered  BY  THE 


The  individual  names  in  the  OIG 
index  foil  into  one  or  more  of  the 
following  categories: 

Subjects.  These  are  individuab 
against  whom  allegations  of  wrongdoing 
have  been  made.  In  some  instances, 
these  individuals  have  been  the  subiects 
of  investigations  conducted  by  OIG  to 
establish  whether  allegations  were  true. 
In  other  instances,  the  allegations  were 
deemed  too  frivolous  or  indefinite  to 
warrant  inouiiy. 

Principals.  Theae  are  individuals  who 
are  not  named  subjects  of  investigative 
inquiries,  but  may  be  responsible  for 
potential  violations.  For  example,  the 
responsible  officers  of  a  firm  alleged  to 
have  violated  laws  or  regulations  might 
be  individually  listed  in  the  OIG  index. 

Complainants.  These  are  individuals 
who  have  not  requested  anonymity  or 
confidentiality  regarding  their  identity, 
who  allege  wrongdoing, 
mismanagement,  or  unfoir  treatment  by 
USDA  employees  and/or  relating  to 
USDA  programs. 

Others.  These  are  all  other  individuals 
closely  connected  with  a  matter  of 
investigative  interest 

CATEQORKS  OF  RECOnoe  M  TW  SYSTBC 

The  OIG  Investigative  Files  and 
Automated  Investigative  Indices  System 
consist  of: 

1.  Computerized  records  retrieved  by 
case  number  or  alphabetically  by  the 
names  of  individuals,  organizations,  and 
firms.  A  separate  record  for  each 
contains,  if  applicable,  identification  of 
the  OIG  file  or  files  which  contain 
information  on  that  subject  and  if  such 
information  was  available  when  the 
record  was  created  or  modffied;  the 
individual's  name,  address,  sex.  race, 
date  and  place  of  birth,  relationship  to 


the  investigation,  FBI  or  State  criminal 
identification  niuidwr,  and  social 
security  number  (very  few  have  the 
dates  when  entries  were  made  into  the 
index); 

2.  Files  containing  sheets  of  paper  or 
microfiche  of  such  sheets  from 
investigative  and  other  reports, 
correspondence,  and  informal  notes  and 
notations  concerning  (a)  one 
investigative  matter  or  (b)  a  number  of 
incidents  of  the  same  sort  of  alleged 
violation  or  irr^ularity;  and 

3.  Where  an  investigation  is  being  or 
will  be  conducted,  but  has  not  been 
completed,  various  case  managonent 
records,  investigator's  notes,  statements 
of  witnesses,  and  copies  of  records. 
These  are  contained  on  cards  and  sheets 
of  paper  located  in  an  OIG  office  or  in 
the  possession  of  the  OIG  investigator. 
Certain  management  records  are 
retained  after  the  investigstive  repc»t  is 
released  as  a  means  of  following  action 
taken  on  the  basis  of  tlw  OIG 
investigative  report 

AUTHORRY  ROR  MABfTBIANCE  OF  THE  SYSTBI: 

IG  Act  of  1978, 5  U.S,a  app.;  5  U.S.C 
301;  7  U.S.C.  2270. 

ROUTWE  UBtt  OF  RBOORDS  MABirABMD  SI  THE 
SYSTBI,  BICLUDMO  CATEQORBS  OF  USBIS  AND 
THE  PURFOSM  OF  SUCH  USES: 

Routine  uses  (1)  through  (13)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 


OF  records  M  THE  SVtTBl: 
STORAQE: 

The  OIG  Automated  Investigative 
Indices  Sjrstem  consists  of  computerised 
records.  The  investigative  files  are 
stored  in  steel  lektriever  cabinets,  cm 
microfiche  sheets,  microfilm,  electronic 
image  filing  systems,  or  in  Federal 
Records  Qmters. 

retmevabejty: 

Computerized  records  are  retrieved 
alphabetically  or  by  using  the  case 
number,  with  each  record  identifying 
one  or  more  OIG  investigate  case  files  or 
administrative  files  arianged 
niunerically  by  file  number. 

These  records  are  kept  in  limited- 
access  areas  during  duty  hours,  in 
locked  offices  during  nondufy  hours,  or 
in  the  possession  of  the  investigator. 
Computer  files  are  passMrord  protected. 

retention  AND  OaPOSAU 

The  investigative  case  files  are 
maintained  for  10  years  after  the  case  is 
closed.  Administrative  files  are  kept  for 
5  years  after  the  case  is  closed. 
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Computerized  records  are  destroyed  at 
the  same  time  as  the  physical  files  to 
which  they  relate. 

•VSTEM  MANAGEI^S)  AND  AOONESS: 

Director,  Resources  Management 
Division,  Policy  Development  and 
Resources  Management,  Office  of 
Inspector  General,  U.S.  Department  of 
Agriciilture,  Washington,  DC  20250- 
2307. 

RECORD  ACCESS  PnOCEOUftES: 

To  request  access  to  information  in 
this  system,  write  to  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 


COffTESTMQ  REOOM)  PflOCEDURE: 
An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  E)C  20250- 
2310. 

miLMi  CXIii'lEO  FWNI  CERT  AM  PROVISIONS 
OF  IMC  ACT: 

Pursuant  to  5  U.S.C  552a(jM2).  this 
system  of  records  has  been  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974.  5  U.S.C  552a,  as  amended,  except 
subsections  (b),  (cKD  and  (2),  (e)(4)(A) 
through  (F),  (e)(6),  (7).  (9).  (10)  and  (11). 
and  (i). 

Pursuant  to  5  U.S.C  552a(k)(2)  and 
(k)(5),  this  system  has  been  exempted 
from  the  following  provisions  of  the 
Privacy  Act  of  1974,  5  U.S.C  552a: 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)(G). 
(H)  and  (I),  and  (f). 

ItSDAJOtQ-A 

SVSTBiNAME: 

OIG  Hotline  Complaint  Records. 
USDA/OIG. 

SYSTBI  LOCATKM: 

In  the  OIG  headquarters  office  in  the 
Jamie  L.  Whitten  Federal  Building.  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-2317. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTBM: 

1.  Complainants  are  persons  who 
report  or  complain  of  possible  criminal, 
civil,  or  administrative  violations  of 
law,  rule,  regulation,  p>oIicy,  or 
procedure,  or  fraud,  waste,  abuse, 
mismanagement,  gross  waste  of  funds, 
or  abuse  of  authority  in  USDA  programs 


or  operations,  or  specific  dangers  to 
public  health  or  safety,  misuse  of 
government  property,  personnel 
misconduct,  discrimination,  or  other 
irregularities  affecting  USDA. 

2.  Subjects  are  persons  against  whom 
such  complaints  are  made. 

CATEGORIES  OF  RKOROS  M  THE  SYSTBI: 

1.  Identities  of  complaints,  if  known, 
and  subjects. 

2.  Details  of  each  allegation. 
3.0IG  case  niunber  and  control 

number(s)  used  by  other  agencies  for 
tracking  each  complaint. 

4.  Responses  from  agencies  to  which 
complaints  are  referred  for  inquiry. 

5.  Siunmary  of  substantiated 
information  and  results  of  agency 
inquiry  into  the  complaint. 

AUTHonmr  for  kuumtenance  of  the  systbi: 

IG  Act  of  1978.  5  U.S.C  app.  3;  5 
U.S.C  301;  7  U.S.C  2270. 

ROUTME  USES  OF  RECOROS  MAMTAMB)  M  THE 
SYSTBI,  MCUJOMO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  EACH  SUCH  USE: 

Routine  uses  (1)  through  (13)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 

POUCKS  AND  PRACTICES  FOR  STORMO, 
RETRKVWQ,  ACCESSING,  RETAMMG,  AND 
I  OF  RECORDS  M  THE  SYSTBI: 


STORAGE: 

Stored  in  a  computer  and  on  sheets  of 
paper  in  file  folders. 

retrievabiutt: 

The  records  are  retrieved  by  name  of 
subject  or  complainant  or  by  case 
number. 

SAFEGUARDS: 

Files  are  kept  in  a  limited  access  area 
and  are  in  locked  storage  when  not  in 
use.  Access  to  computerized 
information  is  protected  by  requiring  a 
confidential  password. 


RETBfTKM  AND  DISPOSAL: 

Physical  files  and  computerized 
records  are  retained  10  years  after 
closing,  after  which  they  are  shredded 
and  deleted. 

SYSTEMS  IIANAQCR(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2317. 

NOTIFICATKM  PROCEDURE: 

Inquiries  and  requests  should  be 
addressed  to  the  Director,  of  Information 
Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 


General,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
2309. 

RECORD  ACCESS  PROCEDURES: 

To  request  access  to  information  in 
this  system,  write  to  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agricidture,  Washington.  DC  20250- 
2309. 

CONTESTWG  RECORD  PROCCDUREt: 
An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250- 
2310. 

RECORD  MORCC  CATEGORIES: 

Identities  of  complainants  and 
subjects  are  provided  by  individual 
complainants.  AdcUtional  information 
may  be  provided  by  individual 
complaints,  subjects,  and/or  third 
parties. 

SYsran  exbipt  from  certam  prowoms  of 

THE  ACT: 

Pursuant  to  5  U.S.C  552a())(2).  this 
system  of  records  has  been  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974,  5  U.S.C  552a,  as  amended,  except 
subsections  (b),  (c)(1)  and  (2),  (e)(4XA) 
tiuough  (F).  (e)(6).  (7).  (9).  (10)  and  (11). 
and  (i). 

Pursuant  to  5  U.S.C.  552a(k)(2)  and 
(k)(5),  this  system  has  been  exempted 
from  the  following  provisions  of  the 
Privacy  Act  of  1074,  5  U.S.C  552a: 
subsections  (cH3),  (d).  (e)(1).  (e)(4)(G), 
(H),  and  (I),  and  (f). 

USOA/OtG-6 

SYSTEM  name: 

Consolidated  Assignments  Personnel 
Tracking  Administrative  Information 
Network  (CAPTAIN),  USDA/OIG. 

SYSTEM  LOCATION: 

U.S.  Department  of  Agriculture, 
National  Computer  Center,  8930  Ward 
Parkway,  Kansas  City,  Missouri  64114. 

CATEQORCS  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

OIG  professional  employees  who 
participate  in  either  audit  or 
investigative  assignments. 

Subjects  of  investigations. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

CAPTAIN  provides  OIG  management 
officials  with  a  wide  range  of 
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information  on  audit  and  investigative 
operations.  The  system  identifies 
individual  assignments  of  employees 
and  provides  i^bnnation  on  their  use  of 
direct  and  indirect  time,  significant 
dates  relating  to  each  assignment, 
reported  dollar  deficiencies,  recoveries, 
penalties,  the  number  of  investigative 
proseciitions,  convictions,  other  legal 
and  administrative  actions,  and  subjects 
of  investigation.  The  system  is  used  to 
manage  audit  and  investigative 
assignments  and  to  facilitate  reporting 
of  OIG  activities  to  Congress  and  other 
Govemmoital  entities. 

AUTHORnrv  FOR  MASITBIANCE  OF  THE  SYSTEM: 

IG  Act  of  1978,  5  U.S.C.  app.  3;  5 
U.S.C  301;  7  U.S.C.  2270. 

ROUTME  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  MCUIOMQ  CATEGORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH: 

Routine  uses  (1)  through  (13)  listed  in 
the  system  of  records  designated  USDA/ 
OIG-1. 

POUOES  AND  PRACTICES  FOR  STORMO. 
RETRICVMG,  ACCESSMQ.  RETAMMG,  AND 
DMPOSMQ  OF  RECORDS  M  THE  SYSTBK 

STORAaB: 

Records  are  maintained  on  computer 
discs,  magnetic  tape,  and  in  file  folders 
and  notebooks. 

RETIWVABNJTY: 

Information  in  the  system  generally 
can  Be  retrieved  by  OIG  personnel  in 
headquarters  and  the  regions. 
Information  is  generally  retrieved  by 
assignment  number  or  geographic 
location.  However,  information  can  be 
retrieved  by  any  field  in  the  system, 
including  subject  name,  employee 
name,  and  employee  social  security 
number. 

SAFEGUARDS: 

Normal  computer  security  is  . 
maintained  including  [tassword 
protection.  Printouts  and  source 
documents  are  kept  in  limited-access 
areas  during  duty  hours  and  in  locked 
offices  during  nonduty  hours. 

RtlfcNIlUN  AND  DMPOSAt; 

Computer  files  and  other  records  are 
cleared,  retired,  or  destroyed,  when  no 
longer  useful,  in  accordance  with 
National  Archives  and  Records 
Administration  General  Records 
Schedules  and  USDA  record  retention 
and/or  destruction  schedules. 

SYSTBI  MAIMOER(S)  AND  ADDRESS: 

Audit  Subsystem — Assistant  Inspector 
General  for  Audit,  Office  of  Inspector 
General.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2311. 


Investigations  Subsystem — Assistant 
Inspector  General  for  Investigations, 
Office  of  Inspector  General.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-2317. 

NOTVKATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her,  from  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriciilture,  Washington.  DC  20250- 
2309. 

RECORD  ACCaS  PROCBMWES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submitting  a  written 
request  to  the  Director.  Information 
Man^ement  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250- 
2309. 

CONrOTBM  RECORD  PROCBMJRES: 

An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  Request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management.  Office  of  Inspector 
General.  U.S.  Department  of 
Agriculture.  Washington,  DC  20250- 
2310. 

RECORD  SOURCE  CATTOOWCB. 

Information  in  the  system  is  obtained 
from  various  source  documents  related 
to  audit  and  investigative  activities 
including  assignment  letters,  employee 
time  reports,  case  entry  sheets,  etc 
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OF  THE  ACT: 

Pursuant  to  5  U.S.C  552a(j)(2).  the 
Investigations  Subsystem  and  the 
Employee  Time  System  are  exempted 
from  all  provisions  of  the  Privacy  Act  of 
1974,  5  U.S.C.  552a,  as  amended,  except 
subsections  (b),  (c)(1)  and  (2),  (e)(4)(A) 
through  (F).  (e)(6).  (7).  (9).  (10).  and  (11), 
and  (i). 

Purauant  to  5  U.S.C.  552a(k)(2)  and 
(k)(5).  the  Investigations  Subsystem  and 
the  Employee  Time  System  are 
exempted  from  the  following  provisions 
of  the  Privacy  Act  of  1974,  5  U.S.C 
552a:  subsections  (cK3).  (d),  (e)(1). 
(e)(4)(G).  (H)  and  (I),  and  (f). 


USOA/OiO-e 
8YSTBINAME: 

Training  l^racking  System,  USDA/ 
OIG. 

SYSTEM  location: 

U.S.  Department  of  Agriculture, 
National  Computer  Center,  8930  Ward 
Parkway.  Kansas  Qty,  Missouri  64114. 

CATEQORCS  OF  MDIVnUALS  COVBtB)  BY  THE 
SYSTEM: 

OIG  audit  employees. 

CATEOORKS  OF  RECORDS: 

The  system  contains  records  of  audit 
employee  training  history. 

AUTNORnY  FOR  MASnENANCB  OF  THE  SYSTBI: 

IG  Act  of  1978.  5  U.S.C  app.  3;  5 
U.S.C  301;  7  U.S.C  2270. 

ROUTME  USES  OF  RECORDS  MAMTAMBI  M  THE 
SYSTEM,  tttCUXma  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  A  record  from  the  system  of 
records  may  be  disclosed  as  a  routine 
use  to  a  Federal  agency  or  professional 
organization  to  document  continuing 
education  credits  required  by  the 
Govenunent  Auditing  Standards,  U.S. 
General  Accoimting  Office  Standards  of 
Audit  of  Governmental  Organizations. 
Programs.  Activities,  and  Functions. 
The  record  must  be  relevant  to  the 
determination  of  profiassional 
proficiency  and  compliance  with  the 
general  qualification  standard  for 
government  auditing,  and  re^tion  of 
an  employee  or  othm-  personnel  action. 

(2)  Routine  uses  (1)  through  (13)  luted 
in  the  sjrstem  of  records  designated 
USDA/OIG-1. 

POLICIES  AND  PRACTICES  FOR  STORMS, 


OF  RECORDS  M  THE  SVSTBI: 
STORAGE: 

Records  are  maintained  on  computer 
and  in  file  folders. 

NCTRKVAMUTY: 

The  records  are  retrieved  by  name  of 
individual,  social  security  number,  or 
group  of  employees. 

SAFBMAROS: 

Computer  files  are  pmssword 
protected  and  other  records  are  kept  in 
limited-access  areas  during  duty  hours 
and  in  locked  offices  duri^  nonduty 
hours. 

HkltNllUN  AND  OOFOSAL: 

Records  are  retained  as  long  as  the 
agency  determines  they  are  needed. 
They  are  then  destroyed. 

SYSTEM  MANAGBH^  AND  ADDRESS: 

Assistant  Inspector  General  for  Audit. 
Office  of  Inspector  General,  U.S. 
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[)epartnient  of  Agriculture,  Washington, 
DC  20250-2311. 

N0TVICA1KM  PmX^EOURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information,  as  to  whether 
the  system  contains  records  pertaining 
to  him/here  from  the  Director, 
Information  Management  Division, 
Policy  Development  and  Resources 
Management.  Office  of  Inspector 
General,  U.S.  Department  of 
Agricultiue.  Washington,  DC  20250- 
2309. 

RECOnO  ACCESS  PmXEDURES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submittiqg  a  written 
request  to  the  Director.  Information 
Management  Division,  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

CONTESTMQ  RECORD  PflOCBMIRES: 

An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resources 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agricultiue,  Washington,  DC  20250- 
2310. 

RECOWO  SOUWCg  CATEQOWH  , 

Information  in  the  system  comes 
entirely  from  GIG  audit  employees. 

USOA/OK3-7 

SYSTEM  name: 

Freedom  of  Information  Act  and 
Privacy  Act  Request  Records,  USDA/ 
GIG. 

SYSTEM  location: 

Files  are  kept  in  the  GIG  headquarters 
office  in  the  Jamie  L.  Whitten  Federal 
Building,  1400  Independence  Avenue 
SW.,  Washington.  DC  20250-2309. 

CATEGORIES  Of  MDfVIOUALS  COVERED  BY  THE 

SYSTEM: 

This  system  contains  records  of 
individuals  who  have  made  requests 
under  the  Freedom  of  Information  Act 
of  Privacy  Act 

CATEGORIES  OF  RECORDS  M  THE  SYSTBd: 

The  request  records  consist  of  the 
incoming  request,  all  correspondence 
developed  during  the  processing  of  the 
request,  and  the  final  reply. 


AinMonmr  for  mamtenance  of  the  systbi: 

IG  Act  of  1978.  5  U.S.C  app.  3;  5 
U.S.C  301;  7  U.S.C  2270. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Used  by  GIG  employees  as  an  internal 
control  mechanism  for  tracking  the 
disposition  of  requests  and  for 
responding  to  individuals  who  are 
checking  on  the  status  of  their  requests. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAMMQ  AND 
DISPOSmO  OF  RECORDS  IN  THE  SYSTBI: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRiEVABILmr: 

The  records  are  retrieved  by  name  or 
by  using  a  control  number  that  is 
assigned  upon  date  of  receipt 

SAFEQUAROS: 

Freedom  of  Information  Act  and 
Privacy  Act  request  records  are  stored  in 
file  cabinets  in  limited-access  areas 
during  duty  hours  and  in  locked  offices 
during  nonduty  hours. 

RETENTION  AND  disposal: 

Records  are  disposed  of  in  accordance 
with  National  Archives  and  Records 
Administration  General  Records 
Schedule  14  pertaining  to  informational 
services  records.  ^ 

SYSTEM  MANAGER(S)  AND  AOOROS: 

Director.  Information  Management 
Division,  Policy  Devel«pment  and 
Resources  Msuiagement,  Office  of 
Inspector  General,  U.S.  Department  of 
Agricultiue,  Washington,  DC  20250- 
2309. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  pertaining 
to  him/her,  from  the  Director, 
Information  Management  Division. 
Policy  Development  and  Resources 
Management,  Office  of  Inspector 
Geneinl,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 

RECORD  ACCESS  PROCBMRES: 

An  individual  may  request  access  to 
a  record  in  this  system  which  pertains 
to  him/her  by  submitting  a  written 
request  to  the  Director,  Information 
Management  Division,  Policy 
Development  and  Resources 
Management.  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2309. 


CONTESTMQ  RECORD  PROCEDURES: 

An  individual  may  contest 
information  in  this  system  which 
pertains  to  him/her  by  submitting  a 
written  request  to  the  Assistant 
Inspector  General  for  Policy 
Development  and  Resource 
Management,  Office  of  Inspector 
General,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
2310. 

RECORD  SOURCE  CATEOORCS: 

Information  in  this  system  comes 
from  the  individual  making  the  request 
and  fit>m  GIG  employees  processing  the 
request 

[PR  Doc.  97-29423  Filed  11-14-97;  8:45  am) 
BIUJNQ  CODE  M^O-Z»-m 


DEPARTMENT  OF  AGRICULTURE 

Forsst  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Friday.  November  21, 1997,  in 
Chehalis,  Washington,  at  the  Lewis 
County  Courthouse  Annex  Building 
(335  W.  Main  Street).  The  meeting  vriU 
begin  at  10  a.m.  and  continue  until  5 
p.m.  The  purpose  of  the  meeting  is  to: 
(1)  Present  the  1998/1999  Timber  Sale 
Program,  followed  by  discussion,  advice 
and  recommendations  and  decision,  (2) 
update  on  the  status  of  the 
socioeconomic  subcommittee,  (3) 
presentation  on  Yakama  Indian  Treaty 
Rights,  and  (5)  public  Open  Forum.  All 
Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (4)  for  this  meeting. 
Interested  s{>eakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
vnitten  comments  on  committee 
business  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Sue  Lampe,  Public  Affidra.  at  (360) 
891-5091,  or  write  Forest  Headquarters 
Office,  Gilford  Pinchot  National  Forest, 
10600  N.E.  51st  Circle,  Vancouver,  WA 
98682. 
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Dated:  Novombar  •,  1997. 

PnviiHX  Lead  Staff. 

[PR  Doc.  97-30100  Filed  11-14^7;  8:45  un] 
I  OOOK  M1*-11-M 


DEPARTMENT  OF  COMMERCE 

Bureeu  of  Export  Admlnlstmtlon 

Reporting  and  Recordkeeping 
Requirements  Under  the  Wassenaar 
Arrsftgement 

ACTION:  Proposed  collection;  comment 
request 


r:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  16, 1998. 
AOORESSES:  Direct  all  wfritten  comments 
to  Linda  Engelmeier,  Departmental 
Forms  □earance  Officer,  Department  of 
Commerce,  Room  5327, 14th  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230. 

FOR  FURTHER  ■FORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8trument(8)  and  instructions  should 
be  directed  to  Stephen  Baker,  Bureau  of 
Export  Administration  (BXA).  * 
Department  of  Commerce,  Room  8877, 
14Ui  and  Constitution  Avenue,  NW, 
Washington.  DC  20230  (telephone  no. 
(202)482-3673). 

SUPPLEMENTARY  MFOmiATION: 
LAhstract 

The  information  required  by  thu 
collection  is  required  biannually  from 
all  exporters  of  certain  items  specified 
in  section  743.1  of  the  Export 
Administration  Regulations  controlled 
for  national  security  reasons  on  the 
Commerce  Control  List  and  exported 
under  certain  License  Exceptions. 

A — Items  controlled  and  decontrolled 
by  the  list.  With  the  publication  of  the 
Wassenaar  Arrangement's  Ehial-Use  List, 
some  items  will  be  decontrolled  for 
national  security  reasons  and  new 
controls  will  be  placed  on  some  items. 
BXA  estimates  that  we  will  receive 
approximately  75  fewer  applications 
because  of  these  decontrols.  But,  this 
wrill  be  counteracted  be  approximately 


45  new  applications  because  of  some 
new  items  added  to  the  list 

B — Reporting  and  recordkeeping  on 
license  exceptions.  Under  the 
Wassenilar  Arrangement,  the  U.S. 
Government  must  report  twice  a  year  to 
the  other  members  on  aggregate  usage  of 
81  export  control  entries.  The  aggr^ate 
numbns  are  readily  available  from 
BXA's  Export  Control  Automated 
Support  System  (ECASS),  except  when 
a  licensing  exception  is  used-  It  is  very 
difficult  for  BXA  to  determine  usage  of 
licensing  exceptions  because  the 
exporter  determines  if  the  licensing 
exception  applies  to  a  cmtain 
commodity  and  then  exports  that 
commodity  if  the  licensing  exception 
applies.  BXA  receives  no  record  of 
licensing  exception  uses. 

Because  one  or  more  of  six  licensing 
exceptions  could  be  used  with  the  81 
export  control  entries  8i^}ect  to 
Wassenaar  Arrangement  reporting,  BXA 
must  require  exporters  to  keep  a  record 
of  each  time  they  use  a  licensing 
exception  for  one  of  the  81  export 
control  entries  (except  for  the 
destinations  identified  in  Country 
Group  A:l  of  Supplement  No.  1  to  part 
740  of  the  EAR)  and  submit  this  report 
to  BXA  biannually  in  time  for  the  U.S. 
Government  to  make  its  report  to  the 
Wassenaar  membere. 

C—rRemoving  license  exception 
availability.  The  Wassenaar 
Arrangement's  Dual-Use  List  is 
composed  of  three  parts:  the  Basic  List, 
the  Sensitive  List  and  the  Very  Sensitive 
List  The  United  States  allows  some 
items  on  the  Sensitive  list  to  be  shipped 
te  some  destinations  using  a  licensing 
exception.  The  reporting  and 
recordkeeping  requirements  described 
above  will  miable  the  United  States  to 
keep  watch  over  these  items.  CurrenUy, 
the  United  States  also  permits  some 
items  on  the  Very  Sensitive  List  to  be 
exported  to  some  destinations  using  a 
licence  exception.  Therefore,  in 
deference  to  our  partners  in  the 
Wassenaar  Arrangement,  the  United 
States  is  withdrawing  the  license 
exception  privilege  for  any  item  on  the 
Very  Sensitive  List.  These  items  are 
mainly  for  licensing  exception  TSR. 
"Technology  and  Software  under 
Restriction." 

D— Removing  license  exceptions  for 
missile  tech  items.  The  rule 
implementing  the  Wassenaar 
Arrangement's  Dual-Use  List  removes 
license  exception  availability  for  missile 
technology  controlled  items.  The 
decision  to  remove  license  exception 
availability  was  an  interagency  based 
agreement,  particularly  consultations 
with  the  Department  of  State. 


n.  MetiMMl  of  CoUection 

The  information  will  be  collected  in 
electronic  and  written  form. 

IILDala 

OMB  Numier  0694-0106. 

Fonn  Number:  N/A. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Businesses  and  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Estimated  Nuird)er  of  Respondeats: 
2.275. 

Estimated  T^me  Per  Response:  12 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  851  hours. 

Estimated  Total  Armual  Cost:  $17,020 
for  respondents — ^no  equipment  or  other 
materials  will  need  to  be  purchased  to 
comply  with  the  requirement 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agenc3r's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  10, 1997. 
Linda  EagBliMier. 

Departmental  PoraiB  Clearance  Officer,  Office 
of  Management  and  Organization.  , 

[FR  Doc  97-30093  Filed  11-14-97;  8:45  am] 
aaiMQ  coos  jsifr-as^ 


D9ARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  PrtvHeges; 
WHIIam  F.  McNeil 

In  the  Matter  of:  Williun  F.  McNeil.  SS 
Woodland  Road.  Fitts&eld,  Massachusetts 
01201. 

Order  Denying  Penniacion  To  Apply  for 
or  Use  Export  License 

On  August  8, 1996,  William  F.  McNeil 
(McNeil)  was  convicted  in  the  United 
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States  District  Court  for  the  District  of 
Columbia  of  violating  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.A.  1701-1706  (1991  k  Supp. 
1997))  (lEEPA).  McNeil  was  convicted 
of  knowingly  and  willfully  exporting, 
and  causing  to  be  exported.  United 
States-origin  electronic  riot  shields  from 
the  United  States  to  Romania,  without 
applying  for  and  obtaining  from  the 
Department  of  Commerce  the  required 
authorization. 

Section  1 1(h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.CA.  app.  2401-2420  (1991  & 
Supp.  1997))  (the  Act).»  provides  that,  at 
the  discretion  of  the  Secretary  of 
Commerce,*  no  person  convicted  of 
violating  lEEPA,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to.  or 
provided  by,  the  Act  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  Parts  730-774 
(1997))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  license 
issued  pursuant  to  the  Act  in  which 
such  a  person  had  any  interest  at  the 
time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  lEEFA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply/or  or  use  any  license, 
including  any  License  Exception,  issued 
pursuant  to,  or  provided  by,  the  Act  and 
the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  license 
previously  issued  to  such  a  person. 

Having  received  notice  of  McNeil's 
conviction  for  violating  lEEPA  and 
following  consultations  with  the  Acting 
Director,  Office  of  Export  Enforcement, 
•I  have  decided  to  deny  McNeil 
permission  to  apply  for  or  use  any 
license,  including  any  License 
Exception,  issued  pursuant  to,  or 
provide  by,  the  Act  and  the  Regulations, 
for  a  period  of  ^ve  years  the  date  of  his 
conviction.  The  denial  period  ends  on 


*  TIm  Act  axpiwd  on  August  20. 1994.  Exacutiv* 
Ordw  12924  (3  CFR.  1994  Comp.  917  (1995)), 
•xtonded  by  Presidential  Notice*  of  August  IS,  1995 
(3  CFR.  1995  Comp.  501  (1996)).  August  14.  1996 

(3  CFR.  1996  Comp.  298  (1997))  and  August  13, 
1997  (62  FR  43629.  August  15.  1997)  conUnued  the 
Export  Administration  Regulations  in  eflact  under 
lEEPA. 

*  Pursuant  to  appropriate  (Mngartoni  of  authority, 
the  Oirector,  Office  of  Expotlar  Sarvicas.  in 
oonaultation  with  the  Director,  Office  of  Export 
Brfbrcamant.  exercises  the  authority  granted  to  the 
SamUry  of  Section  ll(b)of  the  AcL 


August  8,  2001. 1  have  also  decided  to 
revoke  all  licenses  issued  pursuant  to 
the  Act  in  which  McNeil  had  an  interest 
at  the  time  of  bis  conviction. 

Accordingly,  it  is  hereby  ordered 
'  \.  Until  August  8,  2001,  William  F. 
McNeil.  *S  Woodland  Road.  Pittsfield, 
Massachusetts  01201,  may  not,  directiy 
or  indirectly,  participate  in  any  way,  in 
any  transaction  involving  any 
commodity,  software  or  technology 
(hereinafter  collectively  referred  to  as 
"item")  exported  or  to  be  exported  from 
the  United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including  but 
not  limited  to: 

A.  Applying  for,  obtaining,  or  using    . 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 
other  activity  subject  to  the  Regulations; 
or 

C.  Benefiting  in  any  way  frtim  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

n.  No  person  may  directiy  or 
indirectiy,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  fiacilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
sulijeQ^  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  that  is  owned. 


possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  thathas  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph.- 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

m.  After  notice  and  opportunity  for 
comment  as  provided  in  Section  766.23 
of  the  R^ulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  McNeil  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

rv.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regtilations  are  the  foreign- 
producted  direct  product  of  U.S.-origin 
technology. 

V.  This  Order  is  effective  inamediately 
and  shall  remain  in  effect  until  August 
8.  2001. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  McNeil.  This  Order  shall  be 
published  in  the  Federal  Regiater. 

Dated:  November  3, 1997. 
Eiiaan  M.  AlbaiMW, 
Dintior,  Office  of  Exporter  Servicet. 
[FR  Doc.  97-30063  Filed  ll-14-«7;  8:45  am] 

■LUNQ  COM  aei«-OT-M 


DEPARTMENT  OF  COMMERCE 
Intsmational  Trade  Adminlstratton 

M<lamln»  From  Japan;  Nottoa  of 
Termination  of  Antidumping  Duly 
Admlnlatratlve  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  termination  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by  an 
importer.  Taiyo  America.  Inc.,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumpting  duty  finding  on  melamine 
from  Japan  for  the  period  of  review. 
February  1, 1996.  through  January  31. 
1997.  The  importer's  request  covered 
two  producers/exporters  of  subject 
men^handise.  Because  no  other 
interested  party  requested  a  review,  this 
review  has  now  been  terminated  as  a 
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result  of  the  withdrawal  of  the  request 
for  administrative  review  by  the 
importer. 

EFftcrWE  DATE:  November  17, 1997. 
FOR  FURTHER  MFORMATION  COKTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  AD/CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4195  or  (202)  482- 
3814. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  ace  to  the 
regulations  codified  at  19  CFR  Part  353 
(April  1. 1997). 

aUPn^MENTARY  mpormatkm: 


The  Department  of  Commerce  (the 
Department)  published  an  antidmnping 
duty  finding  on  molnmtno  from  Japan 
on  Febniary  2. 1977  (42  FR  6666).  On 
February  3, 1997.  the  Department 
published  in  the  Federal  R^ielar  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidiunping  duty  finding  on  melamine 
from  Japan  (62  FR  4978).  On  February 
7, 1997,  an  importer,  Tai3ro  America, 
Inc.,  requested  an  administrative  review 
of  two  producers/exporters  of  the 
subject  merchandise  to  the  United 
States.  In  accordance  with  19  CFR 
353.22(c),  we  initiated  the  review  on 
March  18, 1997  (62  FR  12793)  covering 
the  period  of  February  1, 1996  through 
January^l.  1997.  On  September  2, 1997, 
the  importer  withdrew  its  request  for 
administrative  review. 

TermiaatioB  of  Review 

Pursuant  to  19  CFR  353.22(aX5)  of  the 
Department's  regulations,  the 
Department  may  allow  a  party  that 
requests  an  administrative  review  to 
withdraw  such  request  not  later  than  90 
days  after  the  date  of  publication  of  the 
notice  of  initiation  of  the  administrative 
review.  The  Departmoit  may  extend 
this  time  limit  if  the  Department  decides 
it  is  reasonable  to  do  so. 

This  request  for  withdrawal  was  made 
early  in  this  review  process  and  there 
wme  no  requests  for  review  from  other 
interested  parties.  Therefore,  the 
Department  is  terminating  this  review. 


This  notice  is  in  accordance  with 
section  353.22(a)(5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  imder 
APO  in  accordance  with  §  353.34(d)  of 
the  Department's  regulations.  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

Dated:  October  30. 1997. 
UchardW.Moralaid. 

Acting  Deputy  AaBiMtant  Secretary ,  Group  U 
bnpoit  Administration. 
(FR  Doc.  97-30145  Filed  11-14-97;  8:45  am) 
BUMQ  OOOK  asiO-OS-M 


DEPARTMEFTT  OF  COMMERCE 

Intematlonai  Trade  Admlnlatration 
IA-429-601] 

Final  Reeulta  of  Antidumping  Duty 
Admbitetralfve  Review  of  Scud  Uree 
From  the  Fdnner  Qemian  Democratic 


AQENCY:  Impmt  Administration. 
Intematitmal  Trade  Administration. 
Department  of  Commesca 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 


r:  On  July  6, 1997,  the 
Departmmt  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  otdm  on  solid 
urea  from  the  Former  German 
Democratic  Republic  (GDR).  Tlie  review 
covers  one  manufecturer/exporter,  SKW 
StickstoCfwoke  Piestaritz  GmbH 
(SKWP),  and  the  period  July  1. 1995 
through  Jiuie  30. 1996.  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
EFFECTIVE  DATE:  November  17. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nithya  Nagarajan  or  Steven  Presing, 
Office  vn,  fanport  Administration. 
Intonational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  DC  20230;  telephone  (202) 
482-3793. 

SUPPIAerTARV  MFORMATION: 

.A^Ucable  Statnte  and  Kagnlations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 


the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Urugu^  Round  Agreements  Act 
(URAA).  In  addition,  unless  indicated, 
all  citetions  to  the  Department's 
regulations  are  to  the  r^ulations,  as 
codified  at  19  C.F.R.  part  353  (1996). 

Backgnmnd 

On  July  8, 1996.  the  Department 
published  in  the  Federal  Roister  (61 
FR  35712)  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  for  the 
July  1. 1995  tiirough  June  30, 1996, 
period  of  review  (POR)  of  the 
antidumping  duty  order  on  solid  urea 
from  the  former  GDR.  In  accordance 
with  19  CFR  353.22,  the  Ad  Hoc 
Committee  of  Domestic  Nitrogen 
Producers  (petitioners)  reqilested  a 
review  for  the  aforementioned  period. 
On  Augiist  15, 1996,  the  Department 
published  a  notice  of  initiation  of 
antidumping  review  (61  FR  42416, 
42417).  The  Departmmt  is  conducting  a 
review  of  this  respondent  pursuant  to 
section  751  of  the  Act 

On  July  8. 1997.  the  Department 
published  the  preliminary  restdts  of 
review  (  62  FR  36492).  The  Department 
has  now  completed  the  review  in 
accordance  with  section  751  of  the  AcL 

Scope  of  Review 

Imports  covered  by  this  review  are 
those  of  solid  urea.  At  the  time  of  the 
publication  of  the  antidumping  duty 
order,  such  merchandise  was 
classifiable  under  item  480.30  of  the 
Tariff  Schedules  of  the  United  States 
Aimoteted  (TSUSA).  This  merchandise 
is  currentiy  classffied  imder  the 
Harmonized  Tariff  Schedide  of  the 
United  Stetes  (HTS)  item  number  . 
3102.10.00.  These  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes  only.  The 
Department's  written  description  of  the 
scope  remains  dispositive  for  purposes 
of  border. 


AaalyBis  of  Conmeids  lacahpad 

Conunent  1:  Affiliation.  Petiti^nrs 
aigue  that  the  Department  must  adjust 
SlCWP's  cost  of  production  to  reflect  an 
q>propriate  amount  for  depreciation  of 
productton  equipment  transfened  to 
SKWP  by  Stickstoffwerite  AG 
Wittenberg-Piesteritz  (STAG). 
Petitioners  contend  that  STAG  is  under 
the  "control"  of  SKWP  and  that  in 
accordance  with  section  771(33)  of  the 
Act.  the  Department  must  find  SKWP 
and  STAG  to  be  "affiliated"  persons. 
According  to  petitioners,  the 
Department  is  required  by  sections 
773(fX2)  and  (3)  of  the  Act  to  disregard 
STAG'S  "transfer"  price  to  SKWP  of  the 
production  equipment  and  substitute,  in 
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its  place,  the  higher  of  market  value  or 
cost. 

Respondent  insists  that  there  is  no 
evidence  of  affiliation  between  SKWP 
and  STAG.  Respondent  maintains  that 
the  production  equipment  was 
purchased  at  a  market  price  and  that  the 
Department  verified  SKWP's  reported 
depreciation  expense.  Respondent  adds 
that  the  purchase  transaction  between 
SKWP  and  STAG  was  scrutinized  by  the 
German  government  and  independent 
auditors,  and  found  to  be  properly 
valued  through  arm's-length 
negotiations. 

Department's  Position:  We  disagree 
with  petitioners'  contention  that  the 
purchase  of  the  production  equipment 
was  a  transaction  between  affiliated 
persons.  Consequently,  for  the  final 
results  of  this  review,  we  have  not 
adjusted  SKWP's  reported  depreciation 
expense  pursuant  to  sections  773(0(2) 
and  (3)  of  the  Act. 

In  1993,  SKWP  and  STAG  concluded 
an  agreement  whereby  SKWP  purchased 
certain  assets  from  STAG.  These  assets 
consisted  largely  of  the  accounts 
receivable,  inventories,  and  production 
equipment  from  a  nitrogen  production 
focility  owned  by  STAG.  As  part  of  this 
contractual  arrangement,  SKWP  also 
assumed  responsibility  for  certain  debts 
and  other  obUgations  of  STAG'S 
nitrogen  facility,  including  accounts 
payable  and  costs  associated  with  old, 
envirormientally  hazardous  sites 
formerly  owned  by  STAG.  In 
accordance  with  German  generally 
accepted  accoimting  principles  (GAAP), 
the  total  purchase  price  paid  by  SKWP 
determined  the  cost  of  the  assets 
acquired  by  the  company.  Because  the 
degree  of  convertibility  to  cash  was 
taken  into  consideration  in  allocating 
the  purchase  price,  much  of  that  price 
was  allocated  to  accounts  receivable  and 
other  liquid  assets  with  very  little  of  the 
price  allocated  to  the  capital  equipment 
acquired  in  the  transaction. 

hi  addition  to  the  nitrogen  fiacilities, 
SKWP  also  acquired  from  STAG  as  part 
of  the  purchase  transaction,  a  five 
percent  interest  in  VCE 
Vertriebsgesellschaft  fur  Chemische 
Erzeugnisse  Piesteritz  GmbH  (VCE),  a 
distributor  of  STAG'S  (now  SKWP's) 
urea  products.  STAG  continued  to  hold 
the  remaining  95  percent  of  VCE*s 
shares.  At  the  same  time,  SKWP  and 
STAG  entered  into  a  five-year  agreement 
under  which  VCE  became  the  exclusive 
distributor  of  SKWP's  urea  products  and 
each  company  agreed  to  share  In  the 
profits  or  losses  of  VCE  in  accordance 
with  their  respective  interests  in  the 
distributor.  As  part  of  this  contractual 
arrangement,  S'TAG  also  agreed  that 
SKWP  would  assume  complete 


operational  control  over  VCE,  providing 
all  management  and  sales  personnel  as 
well  as  accounting,  management  and 
support  staff.  Further,  SKWP  assumed 
absolute  control  over  all  pricing  and 
production  decisions  at  VCE.  ThuB, 
STAG  has,  by  contract,  given  up 
whatever  control  over  VCE  it  would 
otherwise  have  by  virtue  of  its 
ownership  interest. 

Petitioners  cite,  as  evidence  of 
affiliation  between  SKWP  and  STAG, 
the  profit  and  loss  sharing  arrangement 
and  SKWP's  operational  control  over 
VCE.  Indeed,  petitioners  assert,  "STAG 
is  wholly  'reliant'  upon  SKWP  for 
income  (through  VCE),  and  STAG'S 
pricing  of  assets  sold  to  SKWP  have 
affected  the  cost  of  the  subject 
merchandise,  as  well  as  future  income, 
to  STAG." 

For  the  following  reasons,  we  caimot 
agree  with  petitioners.  First,  the 
temporary  profit  and  loss  agreement 
between  SKWP  and  STAG  is  part  of  a 
larger  asset  purchase  arrangement 
between  two  companies.  It  is  part  of  the 
consideration  that  STAG  received  from 
SKWP  for  the  assets.  Therefore,  as 
discussed  in  greater  detail  in  response 
to  Comment  2,  below,  we  consider  any 
profits  accruing  to  STAG  under  the 
agreement  to  be  part  of  the  arm's-length 
purchase  price  paid  by  SKWP  for  the 
assets  it  acquired. 

Second,  petitioners  do  not  allege  (and 
nothing  in  the  record  suggests)  that 
SKWP  and  STAG  were  affiliated  at  the 
time  of  the  sale  of  the  assets.  STAG  may 
be  dependent  upon  SKWP  to  act  in  gooid 
faith  and  to  pay  whatever  additional 
monies  are  owed  for  the  assets,  but  that 
does  not  mean  STAG  and  SKWP  are 
"affiliated"  within  the  meaning  of  the 
statute.  STAG  did  not  have  to  sell  its 
equipment  and  other  assets  to  SKWP. 
SKWP  was  not  in  a  position  to  dictate 
the  terms  of  the  sale.  Rather,  each 
company  was  pursuing  its  own 
economic  interests  and  those  interests 
were  in  no  way  mutual.  STAG'S  interest 
was  to  obtain  the  highest  price  possible 
for  its  assets  at  the  time  of  the  sale.  Of 
its  own  choosing,  it  accepted  an  initial 
payment  and  the  potential  of  additional 
payments  over  a  five-year  period. 
Nothing  about  this  transaction  put 
SKWP  in  a  position  to  "legally  or 
operationally  *  *   *  exercise  restraint  or 
direction"  over  STAG  when  it  came  to 
the  price  paid  for  the  production 
equipment. 

Third,  there  is  no  evidence  on  the 
record  to  suggest,  as  petitioners 
contend,  that  STAG  would  understate 
the  value  of  the  capital  equipment  that 
it  sold  SKWP  in  the  hopes  that  SKWP, 
which  controls  the  price  and  volume  of 
urea  products  sold  through  VCE.  would 


obtain  greater  profits  on  sales  made  by 
VCE.  In  fact,  contrary  to  petitioners' 
assertions.  STAG'S  pricing  of  the  assets 
sold  to  SKWP  does  not  affect  directly 
the  level  of  VCEs  profits  since  VCE's 
costs  (and  thus  its'  profits)  are 
determined  based  on  the  price  SKWP 
charges  VCE  for  urea  and  not  on 
SKWP's  production  costs. 

Petitioners  also  rely  on  two  other 
points  to  advance  their  argument  that 
SKWP  and  STAG  are  affiliated  persons. 
First,  petitioners  note  that  VCE's 
financial  results  are  consolidated  with 
those  of  SKWP.  According  to 
petitioners,  this  would  only  be  possible 
if  STAG'S  95  percent  interest  was 
indistinguishable  bom  SKWP's  interest. 
Second,  petitioners  consider  STAG'S 
agreement  to  absorb  certain  personnel 
costs  associated  with  the  purchase  of  its 
assets  to  be  an  indication  of  affiliation 
between  STAG  and  SKWP. 

In  response  to  the  first  point,  the 
consolidation  of  financial  statements  is 
done  for  accounting  purposes  when  a 
parent  company  controls  the  c  perations 
of  a  subsidiary  entity.  In  the  present 
case,  the  consolidation  of  VCE's 
financial  statements  into  SKWP's  is 
merely  an  indication  that  SKWP 
controls  VCE.  riot  that  SKWP  controls 
STAG  (or  that  both  companies  control 
VCE).  As  explained  above.  STAG 
contracted  away  its  rig^t  to  control  VCE 
as  part  of  the  five-year  distribution 
agreement. 

In  response  to  the  second  point, 
STAG'S  commitment  to  absorb  certain 
persoimel  costs  resulted  from  the  arm's- 
length  negotiations  that  took  place 
between  die  parties.  Stated  d^erently. 
absorption  of  these  costs  was  part  of  the 
quid  pro  quo  that  enabled  STAG  to 
obtain  the  highest  price  possible  for  its 
assets  at  the  time  of  sale. 

In  conclusion,  the  Department  finds 
no  evidence  to  consider  STAG  and 
SKWP  to  be  affiliated  within  the 
meaning  of  section  771(33)  of  the  Act, 
and  for  purposes  of  these  final  results, 
will  continue  to  treat  them  as  parties  to 
an  arm's-length  transaction  in  relation 
to  the  sale  and  acquisition  of  SKWP's 
production  equipment 

Comment  2:  Profit  Adjustment. 
Petitioners  argue  that  even  if  the 
Department  were  to  find  STAG  and 
SKWP  unaffiliated,  we  should  account 
for  STAG'S  share  of  VCE's  profit  or  loss 
as  compensation  for  the  assets 
transferred  to  SKWP,  and  add  the  value 
of  these  profits  and  losses  to  the 
reported  costs  of  production. 

Respondents  coimter  that  there  is  no 
statutory  authority  to  add  profit  to  a 
COP  calculation,  and  these  profits  and 
losses  are  properly  excluded  from  the 
reported  costs. 
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Department  Position:  We  agree,  in 
principle,  with  petitioners  that  any 
profits  that  accrue  to  STAG  under  its 
profit  and  loss  »h«ring  arrangement  with 
SKWP  should  be  considered  part  of  the 
purchase  price  of  the  assets  acquired  by 
SKWP  from  STAG.  As  discussed  in  our 
response  to  comment  1.  above,  the  five- 
year  arrangement  between  STAG  and 
SKWP  to  share  in  the  profits  and  losses 
of  VCE,  a  distributor  of  SKWP's  urea 
products,  was  concluded  as  an  integral 
part  of  the  asset  purchase  agreement 
between  the  two  companies.  Under  the 
arrangement,  SKWP  agreed  to  forego  its 
share  of  VCE's  earnings  from  urea  sales 
as  part  of  the  compensation  it  paid  to 
STAG  for  the  assets  acquired.  As  such, 
any  profits  paid  to  STAG  under  the 
arrangement  can  reasonably  be  viewed 
as  part  of  the  purchase  price  for  the 
assets. 

We  note,  however,  that  evidence  on 
the  record  shows  that  from  1993  to  1996 
(the  first  three  years  of  the  arrangement), 
VCE  incurred  only  losses  on  its  sales  of 
SKWP's  imea  products.  Thus,  as  of  the 
POR,  STAG  has  not  received  any 
additional  compensation  for  the  assets  it 
sold  b^ond  that  paid  by  SKWP  at  the 
time  the  agreement  was  concluded.  In 
addition,  we  note  that,  were  VCE  to  earn 
profits  in  the  final  two  years  of  the 
agreement,  such  profits  would  first  be 
netted  against  VCE's  accumulated  lasses 
(in  accordance  with  the  arrangement) 
before  distribution  to  STAG. 

Finally,  as  a  theoretical  matter,  we 
disagree  with  petitioners  that  all  profits 
paid  to  STAG  under  the  arrangement 
should  go  to  increese  the  valne  of  the 
production  equipment  purchased  by 
SKWP.  Rather,  consistent  with  SKWFs 
GAAP  accounting  for  all  of  the  assets  it 
acquired  frtim  STAG,  any  additional 
compensation  in  the  form  of  VCE  profits 
paid  to  STAG  would  first  be  applied  to 
other,  more  liquid  assets  to  reduce  any 
remaining  difference  between  their 
value  at  the  time  of  purchase  and  the 
amount  of  die  purchase  price  allocated 
to  them. 

Comment  3:  Renovation  Project. 
Petitioners  argue  that  the  Department 
should  increase  SKWP's  cost  of 
production  to  account  for  amounts 
received  from  the  German  government 
to  offset  expenses  associatml  with  an 
ongoing  renovation  project  at  its 
nitrogen  facility.  According  to 
petitioners,  the  Department  routinely 
considers  renovation  costs  to  be  part  of 
the  cost  of  production.  In  this  regard, 
petitioners  highlight  the  Cact  that  SKWP 
has  accounted  for  costs  associated  with 
the  project  as  part  of  the  company's 
operating  costs.  Citing  Certain  Iron 
Metal -Castings  from  India,  46  FR  28463 
(1981),  petitioners  contend  that  it  is  the 


Department's  long-standing  practice  not 
to  reduce  costs  to  reflect  the  benefits 
received  from  government  subsidies. 

SKWP  argues  that,  because  it  did  not 
incur  the  renovation  costs  for  which  the 
subsidies  were  granted,  these  costs 
could  not  be  part  of  the  company's  cost 
of  production. 

Department's  Position:  We  disagree 
with  petitioners.  Costs  associated  with 
the  renovation  of  SKWP's  production 
facility  were  not  incurred  by  SKWP.  The 
costs  in  question  were  funded  by  the 
German  government  through 
reimbursement  which  was  recorded  in 
the  audited  financial  statements  of 
SKWP. 

Contrary  to  petitioners'  apparent 
belief,  the  Department's  long-standing 
practice  is  to  base  COP  upon  a 
producer's  actual  costs  and  not  to    «- 
restate  such  costs  to  exclude 
government  payments,  linked  to  specific 
costs.  See.  e.g..  Red  Raspberries  from 
Canada;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  50  FR  19768' 
(1985):  Certain  bon  Construction 
Castings  from  India;  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  51  FR  9486,  9488  (1986).  This 
practice  has  been  upheld  by  the  courts 
on  many  occasions.  See.  e.g..  United 
States  V.  European  Trading  Company. 
27  CCPA  289,  CAJ).  103  (1940); 
Washington  Red.  Raspberry  Comm.  v. 
United  States,  657  F.  Supp.  537  (OT 
1987):  AJhambra  Fountby  Co..  Ltd.  v. 
United  States,  685  F.  Supp.  1252  (CIT 
1988).  Indeed,  in  the  one  case  dted  by 
petitioners,  the  very  practice  at  issue 
was  upheld  by  the  court.  See  Al  Tech 
Specialty  Steel  Corp.  v.  United  States, 
10  or  743,  751,  651  F.  Supp.  1421 
(1986)  (court  refused  to  overturn 
calculation  of  "fixed  costs  merely 
because  the  adjustment  is  based  on 
subsidies"). 

Comment  4:  Special  Depreciation. 
Petitioners  argue  that  the  Department 
should  increase  SKWP's  reported 
depreciation  expense  to  account  for 
"special"  depreciation  excluded  bom 
COP  and  CV  by  the  company. 
Petitioners  majntnin  that  the 
Department  has  a  consistent  practice  of 
includi^  special  depreciation  itrans  in 
its  calculation  of  respondent's  costs  and 
there  is  no  justification  for  departing 
from  that  practice  in  this  instance. 

SKWP  insists  that  it  properly 
excluded  special  depreciation  from  the 
COP  and  CV  figures  it  submitted  to  the 
Department.  SKWP  notes  that  the 
special  depreciation  in  question  relates 
to  tax-basis  depreciation  granted  by  the 
German  government  to  companies 
operating  in  the  former  GDR  and,  thus, 
represents  no  real  additional  cost  to  the 
company  and  should  not  be  included  in 


the  cost  of  production.  SKWP  adds  that 
actual  depreciation  (i.e..  not  tax-related 
depreciation)  is  included  in  SKWP's 
fully-absorbed  cost  of  production. 

Department's  Position:  We  disagree 
with  SKWP  in  that,  for  purpose  of 
computing  COP  and  CV,  we  cannot 
simply  ignore  the  amount  that  the 
company  recorded  as  "special" 
depreciation  expense  during  the  POR. 
Each  year  in  its  accounting  books  n«>d 
records,  SKWP  recognizes  what  it 
maintains  is  "normal"  depreciation 
expense  for  the  year.  In  addition, 
because  SKWP  operates  in  the  former 
GDR.  German  tax  law  allows  the 
company  to  recognize  a  "special" 
depreciation  expense  in  the  year  in 
which  an  asset  U  purchased.  Like 
normal  depreciation,  the  amount  of  the 
special  depreciation  taken  during  the 
year  of  acquisition  reduces  the 
depreciable  basis  of  the  assets.  Thus, 
while  the  special  tax  depreciation  may 
be  stated  on  an  accelerated  basis  which 
may  or  may  not  reflect  the  underlying 
economic  useful  lives  of  the  assets 
purchased  by  SKWP,  to  ignore  the 
expense  altogether,  as  SKWP  suggests, 
fails  to  recognize  as  a  cost  that  portion 
of  each  asset's  depreciable  basis  that  is 
written  off  as  special  depreciation  in  the 
year  of  acquisition.  SKWP  has  not 
provided  us  with  any  alternative 
method  of  recognizing  an  appropriate 
amount  for  depreciation  expense  that  is 
based  on  the  economic  useful  lives  of 
the  assets  purchased  by  the  company. 
Rathw.  SKWP's  position  is  that  the 
Department  must  exclude  special 
depreciation  costs  from  COP  and  CV 
because  the  amounts  at  issue  do  not 
reflect  what  it  calls  "real"  costs. 
However,  as  described  above,  the 
special  depreciation  expense  amoimts 
recorded  by  SKWP  do  reflect  actual 
depreciation  costs  on  an  accelerated 
basis.  Therefore,  absent  any  other 
Information  on  the  record  from  which  to 
derive  an  alternative  measure  of 
depreciation  expense,  we  have  included 
SKWP's  special  depreciation  expense  in 
the  company's  COP  and  CV. 

Comment  5:  Other  Expenses  Excluded 
from  SKWP's  Submitted  Costs. 
Petitioners  claim  that  the  Department 
should  include  in  SKWP's  COP  and  CV 
figures  certain  costs  reported  by  the 
company  in  its  financial  statements. 
Specifit^y,  petitioners  contend  that 
the  Department  should  increase  SKWFs 
reported  costs  for  three  expense  items: 
amounts  incurred  by  the  company  for 
environmental  damages  relating  to 
SKWP's  100%  owned  affiliate, 
Agrochemie  Handelsgesellschaft  GmbH 
(Agrochemie);  amounts  incurred  for  the 
demolition  of  certain  plant  facilities; 
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and,  costs  relating  to  worker  severance 
pay. 

SKWP  argues  that  the  amounts 
reported  in  its  financial  statements  for 
environmental  damages  and  demolition 
costs  were  properly  excluded  from  the 
costs  reported  to  the  Department 
According  to  SKWP.  expenses  relating 
to  environmental  damages  caused  by 
Agrochemie  were  paid  for  by  the 
German  government  and,  therefore,  no 
costs  were  actually  incurred  by  the 
company.  With  respect  to  amounts 
reported  for  plant  demolition,  SKWP 
contends  that  the  facilities  at  issue  were 
not  involved  in  the  production  of  urea 
and  that  these  amounts,  too,  were  paid 
for  by  the  German  government. 

Department's  Position:  We  agree  with 
petitioners  and  have  adjusted  SKWP's 
reported  COP  and  CV  figures  to  include 
amounts  for  Agrochemie's 
environmental  damages,  demolition  of 
certain  SKWP  facilities,  and  worker 
severance  pay  as  reported  in  the 
company's  financial  statements.  As  part 
of  our  cost  verification,  we  reconciled 
the  total  amount  of  costs  reported  by 
SKWP  in  response  to  our  antidumping 

auestionnaire  to  the  costs  reported  in 
le  company's  audited  financial 
statements.  Our  reconciliation  showed 
that  SKWP  had  excluded  from  its  COP 
and  CV  figures  specific  income 
statement  items  relating  to  reserves 
established  for  each  of  the  three  expense 
items  described  above.  Although  thQ 
record  of  this  case  shows  that  SKWP 
received  funds  from  the  German 
government  to  ofbet  costs  incurred  by 
the  company  for  certain  plant 
renovations  and  for  environmental 
clean-up  at  its  nitrogen  facility,  SKWP 
Called  to  show  that  the  receipt  of  these 
fiinds  was  spncifically  related  to  either 
the  enviroimiental  damages  caused  by 
Agrochemie  or  to  the  demolition  costs  at 
issue.  As  petitioners  note  in  their  briefs, 
in  past  cases,  the  Department  has 
accounted  for  expenses  associated  with 
environmental  clean-up  by  respondents 
as  part  of  the  cost  of  production  where, 
as  In  this  case,  such  expenses  are 
included  in  respondent's  financial 
statements  and  reflect  costs  incurred 
during  the  period  of  investigation  or 
review.  See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  France,  50  FR  68865 
(1993).  With  respect  to  SKWP's 
argument  that  the  demolition  costs 
relate  to  non-urea  focilities,  our 
understanding  based  on  the  evidence  in 
the  record  is  diat  the  amounts  incurred 
relate  to  the  destruction  of  factory  assets 
for  discontinued  operations.  As  such, 
we  consider  these  costs  to  be  related  to 
SKWP's  general  operations  and  have 
therefore  included  them  in  COP  and  CV. 


•Comment  6:  Reported  Costs. 
Petitioners  contend  that  SKWP  has 
reported  the  costs  for  only  one  type  of 
urea  product  and  that  a  second,  more 
costly  type  of  urea  referred  to  as  "konf." 
in  the  verification  exhibits,  was 
manufactured  by  SKWP  during  the  POR. 
Petitioners  maintain  that  cost 
verification  exhibits  do  not  support 
SKWP's  contention  that  "konf." -urea  is 
actually  bagged  urea  since  these  exhibits 
show  an  amoimt  for  packing  costs  in  the 
cost  center  report  for  what  SKWP  claims 
is  bulk  urea.  Petitioners  argue  that  the 
[)epaitment  mu«t  increase  SKWP's 
reported  COP  and  CV  to  reflect  the 
weighted-average  cost  for  the  two  types 
of  urea  produced  by  the  company. 

SKWP  maintains  that  "konf."  urea  is, 
in  fact,  bagged  urea,  and  that  the 
Department  verified  packing  costs 
associated  with  bagged  urea  as  part  of 
its  sales  verification.  SKWP  adds  that 
the  Department  has  factored  the 
company's  reported  packing  costs  for 
bagged  urea  into  its  OOP  aiialysis. 

Ospartment's  Position:  We  disagree 
with  petitioners  that  SKWP  ^led  to 
report  the  costs  of  a  second  type  of  urea 
that  it  produced  during  the  POR.  SKWP 
manufactures  and  sells  urea  in  both 
bulk  form,  called  "lager  lose,"  and  in 
bagged  form,  or  "koiif."  In  response  to 
the  Department's  cost  questionnaire, 
SKWP  reported  the  cost  of  urea  in  bulk 
form  only.  The  company  reported  the 
additional  packing  costs  it  inciirred  for 
bagged  urea  on  a  transaction-specific 
basis  in  response  to  the  Department's 
sales  questionnaire.  In  performing  our 
COP  test  of  SKWP's  home  market  sales, 
we  adjusted  for  the  packing  costs 
associated  with  bagged  urea  by 
deducting  the  reported  amoimt  bom.  the 
home  market  sales  price  before 
comparing  that  price  to  the  COP  for  bvdk 
urea.  Thus,  to  compute  a  single 
weighted-average  cost  for  both  bulk  and 
bagged  urea,  as  petitioners  advocate, 
would  result  in  an  overstatement  of 
costs. 

With  respect  to  petitioners 
observation  that  SKWP's  cost  center 
report  for  bulk  urea  shows  an  amount 
for  packing  costs,  we  note  the  fact  that 
these  amounts  represent  insignificant 
costs  of  less  than  one  DEM  per  metric 
ton  that  are  associated  with  packing 
bulk  urea  for  sale.  SKWP  included  these 
costs  in  its  reported  COP  and  CV 
amounts  for  bulk  urea. 

Comment  7:  Labor  Costs.  Petitioners 
contend  that  a  substantial  portion  of 
costs  associated  with  SKWP's  labor 
force  are  unaccounted  for  in  the 
company's  re(>orted  COP.  In  support  of 
their  claim,  petitioners  point  to  an 
agreement  by  SKWP  to  employ  a 
minimum  number  of  the  worker* 


formerly  employed  by  STAG. 
Petitioners  note  the  faCt  that,  during  the 
POR,  the  actual  number  of  workers 
employed  by  SKWP  exceeded  the 
company's  commitment  level. 
According  to  petitioners,  because  SKWP 
developed  its  accoimting  systems 
subsequent  to  the  date  of  the 
antidumping  duty  order,  the  company 
may  have  inappropriately  assigned  (or 
absorbed)  excess  personnel  costs  in 
areas  responsible  for  producing  non- 
subject  merchandise,  thereby  artificially 
understating  labor  costs  for  urea. 

As  further  evidence  of  their  claim  that 
SKWP  may  have  understated  its  labor 
costs  for  the  subject  merchandise, 
petitioners  assert  that  ammonia 
production  reports  obtained  by  the 
Department  during  its  cost  verification 
show  what  petitioners  believe  is  a  small 
percentage  of  the  company's  total 
workforce  assigned  to  production  of  the 
input,  and  that  there  is  no  other 
evidence  on  the  record  to  show  the 
number  of  urea  production  workers. 
SKWP  argues  that  the  Department 
thoroughly  verified  the  company's  cost 
centers  and  found  that  all  labor  coats 
had  been  appropriately  allocated  and 
accounted  for.  SKWP  maintains  that  it 
is  puzzled  by  petitioners'  claim  with 
respect  to  the  number  of  workers  in  its 
ammonia  production  facility,  noting 
that  such  facilities  are  not  labor- 
intensive  operations.  SKWP  also  points 
out  petitioners'  own  admission  that 
personnel  expenses  are  also  accounted 
for  through  factory  overhead  and 
general  and  administrative  (G&A) 
expenses. 

Department's  Position:  We  disagree 
with  petitioners  assertion  that  the 
analysis  contained  in  their  brief 
provides  any  basis  for  us  to  believe  that 
SKWP  may  have  imderstated  its  labor 
costs  for  urea.  Rather,  based  on  the 
results  of  our  verification,  we  find  that 
SKWP  properly  accoimted  for  all  labor 
costs  incurred  to  produce  the  subject 
merchandise.  Thus,  for  the  final  results 
of  this  review,  we  have  not  adjusted 
SKWP's  labor  costs  as  argued  by 
petitioners.  In  a  pre-verification  letter  to 
the  Department  dated  April  2,  1997, 
petitioners  expressed  their  concern  that, 
in  light  of  SKWP's  commitment  to 
employ  a  minimum  number  of  former 
STAG  employees,  the  variable  overhead 
figure  reported  by  SKWP  appeared  low. 
Based  on  this,  petitioners  requested 
that,  as  part  of  verification,  "SKWP 
should  explain  how  it  has  accoimted  for 
all  labor  costs."  During  verification, 
SKWP  did,  in  fact,  provide  a  full 
explanation  of  the  methodology  it  used 
in  its  normal  books  and  records  to 
account  for  labor  costs  incurred  to 
produce  both  subject  and  non-subject 
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merchandise.  Moreover,  SKWP 
personnel  demonstrated  how  that 
methodology  was  used  to  calculate  the 
COP  and  CV  data  submitted  to  the 
Department.  As  described  in  SKWP's 
cost  response  and  in  the  Department's 
cost  verification  report,  SKWP  charges 
labor  costs,  as  well  as  other  production 
costs,  to  a  series  of  cost  centers  by  cost 
type.  The  amounts  charged  to  each  "cost 
tjrpe-cost  center"  are  then  distributed  in 
a  multi-stage  allocation  to  "process-cost 
centers"  maintained  by  SKWP  for  both 
subject  and  non-subject  merchandise. 
As  explained  in  the  Department's  cost 
verification  report.  Department  verifiers 
examined  how  production  costs 
incurred  within  each  of  the  various  cost 
t]rpe-cost  centers  were  allocated  to  the 
various  process-cost  centers  under 
SKWP's  accoimting  system.  See  Cost 
Verification  Report  at  page  21. 

In  their  case  brief,  petitioners  cite  to 
a  list  of  participants  at  the  cost 
verification  as  evidence  that  the 
Department  verifiers  examined  only  the 
labor  costs  incurred  by  SKWP  in  the 
production  of  ammonia  and  urea,  and 
neglected  to  review  the  labor  allocations 
to  non-subject  merchandise.  Moreover, 
petitioners  argue  that  verification 
exhibits  collected  by  the  Department 
show  only  the  number  of  workers 
employed  by  SKWP  at  its  ammonia 
production  Cacility.  While  we  do  not 
believe  that  the  participants  list  cited  by 
petitioners  provides  any  indication  of 
the  testing  performed  during 
verification,  the  Department's  cost 
verification  report  does  explain  that  the 
verifiers  examined  carefully  amounts 
charged  to.  and  aI16cated  from,  the 
various  cost  type-cost  centers,  including 
amounts  incurred  for  labor  costs.  With 
respect  to  the  ammonia  production 
reports  cited  by  petitioners,  the 
verification  report  makes  clear  that 
these  documents  represent  examples  of 
the  supporting  documentation  reviewed 
by  the  verifiers  as  part  of  their  testing  of 
SKWP's  cost  type-cost  centers.  As  stated 
in  the  report,  although  the  Department 
verifiers  reviewed  costs  recorded  in.  and 
charged  from,  each  category  of  cost 
type-cost  center  (including  those  in 
which  SKWP  recorded  its  labor  costs), 
they  did  not  collect  as  verification 
exhibits  copies  of  all  cost  center  reports. 
In  fact,  to  have  collected  copies  of  all 
documents  examined  during 
verification  would  have  placed  an 
extreme  and  unnecessary  burden  on  the 
respondent  in  this  case. 

Comment  8:  Factory  Overhead. 
Petitioners  note  that  SKWP's  reported 
factory  overhead  costs  contain  an 
adjustment  that  reduces  a  portion  of 
those  costs.  Petitioners  contend  that 
there  is  no  evidence  on  the  record 
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concerning  the  nature  of  this 
adjustment.  According  to  petitioners,  if. 
upon  re-examining  the  record  of  this 
case,  the  Department  finds  that  the 
amount  of  the  adjustment  is  not 
justified,  it  should  increase  SKWP's 
factory  overhead  costs  accordingly. 
SKWP  asserts  that  petitioners  are 
overreaching  when  they  request  that  the 
Department  adjust  the  company's 
factory  overhead  costs  for  an  ofEset  that 
is  included  among  thousands  of  other 
numbers  contained  in  the  record  of  t>ii« 
case.  SKWP  argues  that  its  factory 
overhead  costs  should  be  accepted  as 
reported  since  those  amounts  were 
verified  by  the  Department 

Department's  Position:  For  the  final 
results  of  this  review,  we  have  not 
adjusted  SKWP's  factory  overtiead  costs 
for  the  offset  The  oCbet  represents 
miscellaneous  income  earned  by 
SKWP's  Cunnersdorf  research  facility 
for  projects  conducted  on  behalf  of 
outside  parties.  We  did  not  describe  the 
oCCset  in  our  cost  verification  report 
simply  because,  relative  to  the 
production  costs  at  issue  in  this  case 
and  the  complexity  of  SKWPs  cost 
accounting  system,  it  is  insignificant 
Technically,  because  the  work 
conducted  was  not  so  significant  as  to 
represent  a  separate  line  of  business 
(and.  thus,  be  excluded  fitim  COP  and 
CV  altogetheii.  both  the  revenues  from 
the  projects  and  the  associated  R&D 
costs  would  more  appropriately  be 
considered  part  of  G&A  expense. 
However,  in  this  instance, 
reclassification  of  these  amounts  would 
have  littie,  if  any,  effect  on  SKWP's 
submitted  costs.  Thus,  as  noted  above, 
we  have  not  made  any  adjustments  to 
SKWP's  reported  factory  overiiead  costs. 

Comment  9:  Sales  Reporting. 
Petitioners  aigue  that  SKWP  only 
provided  sales  information  on  certain 
t3rpe8  of  urea  without  consulting  the 
Department  Petitioners  insist  that  the 
Department  should  affirm  in  the  final 
determination  the  inappropriateness  of 
this  unilateral  modification. 

Respondent  argues  that  they  reported 
all  home  market  sales  of  identical 
merchandise  rather  than  sales  of  the 
foreign  like  product.  They  claim  that 
they  did  this  in  accordance  with  the 
statute  at  Section  773(aHl)  and  Section 
771(16KA).  Respondent  also  argues  that 
the  Department  implicitly 
acknowledged  this  requirement  when  it 
advised  SKWP  that  its  omission  of  sales 
of  non-identical  merchandise  may  result 
in  the  use  of  facts  available.  Due  to  the 
fact  that  the  Department's  analysis 
indicates  that  only  sales  of  identical 
merchandise  were  necessary  for 
comparison  purposes,  petitionees' 
concerns  are  not  justified. 


Department's  Position:  During  the 
review,  SKWP  only  provided  home 
market  sales  information  of  identical 
merchandise.  In  an  October  30,  1996, 
letter  to  the  respondent,  the  Department 
notified  SKWP  that  failure  to  report  the 
entire  universe  of  the  foreign  like 
product  may  result  in  the  Department 
using  facts  available,  particularly  if  the 
Department  determined  after  further 
analysis  and  verification  of  all  relevant 
data  that  the  omitted  sales  were 
necessary  for  comparison  purposes.  As 
evidenced  by  the  preliminary  results  of 
review,  the  reported  home  mariut  sales 
database  of  identical  merchandise  was 
adequate  for  making  comparisons  to  the 
U.S.  sales  database  and  the  omitted 
sales  were  not  necessary  for  comparison 
purposes. 

Comment  10:  Model  Match. 
Petitioners  argue  that  SKWP 
inappropriately  added  a  product 
charactnistic  in  the  model  matching 
section  and  has  not  justified  this 
modification.  Petitioners  argue  that 
although  there  is  no  difference  in  the 
material  costs  of  the  two  products,  there 
is  a  difiisrence  in  selling  price. 
Additionally,  petitioners  aigue  that  due 
to  the  fact  that  the  U.S.  sale  is  of  one 
particular  type  of  urea,  SKWP's 
reporting  methodology  would  cause  the 
Department  to  select  only  certain  home 
market  sales  for  comparison  purposes. 
Therefore,  the  Department  should  reject 
SKWP's  reporting  methodology. 
Alternatively,  petitioners  argue  that  if 
the  Department  accepts  this  SKWP's 
reporting  methodology  then  it  should 
adjust  the  cost  for  the  second  type  of 
urea  to  ensure  that  all  costs  for  all 
models  are  properly  acco^nted  for. 

Respondent  rebuts  petitionen' 
argument  by  stating  that  the 
Department's  questionnaire  allows  for 
the  modification  of  the  product 
characteristics  if  necessary.  Respondent 
also  objects  to  petitioners  claim  that  the 
modification  of  the  physical 
characteristics  resulted  in  the 
comparison  of  U.S.  sales  to  home 
market  sales  of  similar  merchandise. 
Respondent  argues  that  due  to  the  fact 
the  record  demonstrates  that  both  types 
of  urea  are  physically  different 
products,  comparison  of  one  with  the 
other  is  inappropriate. 

Department's  Position:  The 
Department  agrees  with  respondent  The 
Department's  model  match  allows  for 
respondent  to  report  additional  product 
characteristics  if  necessary.  As 
evidenced  by  the  preliminary  results  of 
review,  the  Department  was  able  to 
compare  the  U.S.  sale  to  the  most 
comparable  home  market  sale(s)  and 
ensure  that  there  were  no  distortions  in 
the  analysis.  Based  on  the  fact  that  there 
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is  no  evidence  on  tlie  record  to  show 
tliat  the  product  characteristics  reported 
resulted  in  a  distortive  comptuison,  the 
Department  has  continued  to  use  the 
model  matching  criteria  set  forth  in  the 
preliminary  results  of  review. 

Comment  1 1 :  Downstream  Sales. 
Petitioners  aigue  that  sales  &Y>m 
Agrochemie  were  not  reported  to  the 
Department.  Petitioners  contend  that 
SKWP  has  not  indicated  that  it  is 
otherwise  justified  in  its  reporting 
methodology,  therefore,  there  exists  the 
strong  possibility  for  SKWP  to  avoid 
reporting  less  favorable  home  market 
sales  to  end-users  by  manipulating  the 
transfer  price  to  Agrochemie.  Petitioners 
argue  that  the  IDepartment  must  increase 
normal  value  to  reflect  Agrochemie's 
profits  on  the  resale  of  urea  through  its 
reseller.  Because  there  is  no  evidence  of 
Agrochemie's  sales  prices  on  the  record, 
petitioners  argue  that  the  [Department 
should  use  facts  available  regarding 
VCE's  profit  level  to  determine  the 
selling  price  to  Agrochemie's  final 
cxistomer. 

Respondent  argues  that  petitioners' 
request  is  without  merit.  Respondent 
asserts  that  the  purpose  of  the  arm's 
length  test  is  to  determine  if  the  prices 
for  sales  between  affiliated  parties  may 
have  been  manipulated  to  lower  normal 
value.  However,  due  to  the  fact  that  the 
Department  found  that  sales  to 
A^ochemie  were  at  arm's  length  it 
would  be  inappropriate  to  penalize 
SKWP  for  avoiding  the  burden  of 
reporting  downstream  sales  that  the 
Department  did  not  require  for  its 
analysis. 

Department's  Position:.  The 
Department  agrees  with  respondent. 
Dxiring  the  review.  SKWP  did  not  report 
sales  made  from  Agrochemie  to 
unaffiliated  customers  in  the  home 
market.  In  an  October  30,  1996,  letter  to 
the  respondent,  the  Department  notified 
SKWP  that  failure  to  report  the 
Agrochemie  sales  to  the  first  unaffiliated 
party  may  result  in  the  Department 
using  facts  available,  particularly  if  the 
Department  determined  after  further 
analysis  and  verification  of  all  relevant 
data,  that  these  omitted  sales  were 
necessary  for  comparison  purposes.  As 
evidenced  by  the  preliminary  results  of 
review,  the  Department  found  that 
SKWP's  sales  to  Agrochemie  were  at 
arm's  length  and  these  omitted  sales 
were  not  necessary  for  comparison 
purposes. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manufacturer/exportar 


SKW  Piesteritz 


Margin 
(percent) 


0.00 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisment 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751  (a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  listed  above: 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters,  as  indicated 
in  the  preliminary  r^ults  of  this  review, 
the  cash  deposit  rate  shall  be  44.80 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (53  FR  2636). 
These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  In  addition,  we  are  terminating 
suspension  of  liquidation  for  shipments 
of  solid  urea  produced  by  other  firms  in 
Germany. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 


notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  use  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  November  5, 1997. 
Robert  S.  LaRosM, 
Assistant  Secretary  for  Import 
A  dministration . 

|FR  Doc.  97-30144  Filed  11-14-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-S70-«01] 

Taperad  Roller  Beerings  and  Parts 
Thereof,  Rnished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Final  Results  of  Antidumping 
Administrative  Review 

AGBICY:  Import  Administration, 

International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative  review 
of  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
the  People's  Republic  of  China. 

summary:  On  July  9, 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  tapered 
roller  bearings  (TRBs)  and  parts  thereof, 
finished  and  unfinished,  fiom  the 
People's  Republic  of  China  (PRC).  The 
period  of  review  (POR)  is  June  1, 1995, 
through  May  31, 1996. 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculations,  including 
corrections  of  certain  clerical  errors. 
Therefore,  the  final  results  differ  firom 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  entitled  Final 
Results  of  Review. 

We  have  determined  that  sales  have 
been  made  below  normal  value  (NV) 
during  the  POR.  Accordingly,  we  will 
instruct  the  U.S.  Custonu  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  export  price  (EP)  or 
constructed  export  price  (CEP)  and  NV. 
EFFECTIVE  DATE:  November  17, 1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
Robin  Gray  or  the  appropriate  case 
analyst,  for  the  various  respondent  firms 
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listed  below,  at  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington  D.C.  20230;  telephone  (202) 
4^2-4733:  Mike  Panfeld:  Xian^ 
Machinery  Foreign  Trade  Corporation 
(formerly  Xiang&n  International  Trade 
Corporation)  (Xiangfan),  China  National 
Automotive  Industry  Iinport  k  Export 
Corporation  (Guizhou  Automotive),  Peer 
Bearing  Company  and  Chin  Jun 
Industrial  Ltd.  (Peer/Chin  Jun);  Greg 
Thompson:  Shandong  Machinery  & 
Equipment  Import  ft  Export  Corporation 
(Shandong).  Tianshui  Hailin  Import  ft 
Export  Corporation  (Hailin),  Zhejiang 
Machinery  Import  ft  Export  Corporation 
(Zhejiang);  Tom  Schauer  Premier 
Bearing  ft  Equipment,  Ltd.  (Premier). 
Guizhou  Machinery  Import  ft  Export 
Corporation  (Guizhou  Machinery),  Jilin 
Machinery  Import  ft  Export  Corporation 
(Jilin),  Wanxiang  Group  Corporation 
(Wanxiang),  China  National  Machinery 
ft  Equipment  Import  ft  Export 
Corporation  (CMEC):  Kristie  Strecker. 
China  National  Machinery  Import  ft 
Export  Corporation  (CMC),  Luoyang 
Bearing  Factory  (Luo3rang),  Liaoning 
MEC  Group  Co.,  Ltd.  (Liaoning), 
Hangzhou  Metals,  Mineral,  Machinery  ft 
Chemical  Import  Export  Corp. 
(Hangzhou).  China  Great  Wall  Industry 
Corp.  (Great  Wall). 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA). 

SUPPLai»fTARY  INFORMATION: 
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Background 

On  July  9, 1997.  we  published  in  the 
Federal  Regiater  the  preliminary  results 
of  administrative  review  of  the 
antidimiping  duty  order  on  TRBs  from 
the  PRC.  See  Tapered  Roller  Bearings 
and  Parts  Thereof.  Finished  and 
Unfinished,  From  the  People's  Republic 
of  China;  Preliminary  Results  of 
Antidumping  Administrative  Review 
and  Partial  Termination  of 
Administrative  Review,  62  FR  36764 
Ouly  9, 1997)  (Preliminary  Results).  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results  and 
held  a  public  hearing  on  September  3, 
1997.  "rhe  following  parties  submitted 
comments  and/or  rebuttals:  The  Timken 
Company  (Timken);  Guizhou 
Machinery.  Liaoning.  Luoyang, 
Wanxiang.  Xiangfan,  CMC,  Guizhou 
Automotive.  Shandong,  Zhejiang,  and 


Premier  (collectively  refiarred  to  as 
Guizhou  Machinery,  et  al.);  China  Great 
Wall  Industrial  Corp.  (Ckeat  Wall)  and 
Huangzhou  Metals.  Minerals. 
Machhaery,  and  Chemical  Import  Export 
Corp.  (Huangzhou):  Peer/Chin  Jun; 
Transcom.  Inc.  (Transcom);  L&S  Bearins 
Co.  (L&S).  ^* 

We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)(1)  of  the  Act  and  19 
CFR  353.22. 

Scope  of  Review 

Imports  covered  by  these  reviews  are 
shipments  of  TRBs  and  parts  thereof, 
finished  and  unfinished,  bom  the  PRC; 
flange,  Mke  up  cartridge,  and  hanger 
imits  incorporating  tapered  roller 
bearings;  and  tapered  roller  housings 
(except  pillow  blocks)  incorporating 
tapered  rollers,  with  or  without 
spindles,  whether  or  not  for  automotive 
use.  These  products  are  cxurenUy 
classifiable  under  Harmonized  Tariff 
Schedule  (HTS)  item  numbera 
8482.20.00,  8482.91.00.50,  8482.99.30, 
8483.20.40,  8483.20.80,  8483.30.80, 
8483.90.20,  8483.90.30.  8483.90.80, 
8708.99.80.15  and  8708.90.80.80. 
Although  the  HTS  item  numbera  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Changes  Since  the  Praliminary  Results 

We  have  made  the  following  changes 
to  our  margin  calculations  pursuant  to 
comments  we  received  from  interested 
parties  and  cleri^  erron  we  discovered 
since  the  preliminary  results: 

For  All  Companies  ^ 

We  changed  the  surrogate-value 
information  which  we  used  to  value 
steel  inputs.  See  our  response  to 
comment  1  of  section  2(a).  below. 

We  calculated  importer-specific 
assessment  rates  where  possible.  Where 
the  data  did  not  allow  us  to  calculate 
importer-specific  assessment  rates,  we 
calculated  one  rate  which  we  will 
instruct  Customs  to  apply  to  all  entries 
from  that  respcmdent 

For  Guizhou  Machinery 

We  corrected  the  direct  and  indirect 
labor  reported  for  models  sold  by  a 
certain  supplier  pursuant  to  a  clerical- 
error  allegation  by  Guizhou  Machinery. 
See  comment  4  of  section  2(b),  below. 

We  corrected  the  formula  for  ocean 
freight  so  that  TRBs  shipped  to  west- 
coast  ports  received  the  ocean-freight 
factor  for  west-coast  ports  rather  than 
east-cost  ports  pursyant  to  a  clerical- 
error  allegation  by  Guizhou  Machinery. 
See  comment  3  of  section  3,  below. 


We  discovered  that  we  incorrecdy 
stmmied  the  total  sales  quantities  for 
certain  suppliera  and  we  corrected  this 
error  for  these  final  results. 

We  discovered  that  we  inadvertentiy 
used  one  supplier's  surrogates  for  profit, 
overhead,  indirect  labor,  and  SG&A 
labor  for  all  supplien  from  which 
Guizhou  Machinery  purchased  subfect 
merchandise  and  we  corrected  thi«  error 
for  these  final  results. 

For  Wanxiang 

We  converted  the  marine-insurance 
charges  to  U.S.  dollars.  See  comment  2 
of  section  3,  below. 

We  used  the  reported  gross-weight 
figures  for  cups  and  cones  instead  of 
using  facts  available.  See  comment  4  of 
section  2(a),  below. 

For  Zhejiang 

We  discovered  that  we  inadvertentiy 
used  the  incorrect  surrogate  values  for 
ocean  freight  and  corrected  this  error  fcv 
these  final  resxilts. 

ForXiangfan 

We  corrected  the  rate  for  skilled  labor 
from  46.60  to  29.66  to  take  into  account 
the  feet  that  Xiangfen  did  not  report 
skilled  and  unskilled  labor  separately. 
We  made  this  change  piirsuant  to  a 
clerical-error  allegation  by  Xiangfan.  See 
comment  4^f  section  2(b).  below. 

For  Luoyang 

We  used  the  amended  database 
punuant  to  a  clerical-error  allegation  by 
Luoyang.  See  comment  10  of  section  6, 
bdow. 

ForCh4C 

We  deducted  an  amount  for  the 
selling,  general,  and  administrative 
expenses  of  CMC's  U.S.  affiliate  from 
constructed  export  price.  See  comment 
5  of  section  6.  below. 

We  corrected  the  formula  for  cost  of 
manufacture  pursuant  to  a  clerical-error 
allegation  raised  by  Timken.  See 
comment  9  of  section  6,  below. 

We  discovered  that  we  inadvertentiy 
used  the  incorrect  value  for  imported 
steel  prices  and  corrected  this  error  for 
these  final  results. 

We  included  a  certain  expense  in 
CMC's  direct  materials  costs.  See 
comment  11  of  section  6,  below. 

We  discovered  that  we  inadvertently 
did  not  include  inventory  carrying  costs 
in  our  calculation  of  CEP  profit  and 
corrected  this  error  for  these  final 
results. 

We  discovered  that  we  inadvertentiy 
deducted  imputed  credit  from  EP  rather 
than  adding  it  to  NV  and  corrected  this 
error  for  these  final  results. 
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For  Chin  fun 

We  corrected  the  factory  code  for 
certain  models,  we  corrected  an  error 
where  we  inadvertently  omitted  a 
constructed  value  for  one  particular 
model,  and  we  corrected  a  clerical  error 
made  by  Peer/Chin  Jun  in  reporting 
entered  value,  international  freight,  and 
U.S.  duties.  We  corrected  these  errors 
pursuant  to  allegations  made  by  Peer/ 
Chin  Jun.  See  comment  1  of  section  4 
and  comment  4  of  section  6,  below. 

Analyns  of  Comiaents  Received 

We  received  comments  from 
interested  parties  regarding  the 
following  topics: 

1.  Separate  Rates 

2.  Valuation  of  Factors  of  Production 

(a)  Material  Valuation 

(b)  Labor  Valuation 

(c)  Overhead.  SG4A  and  Profit 
Valuation 

3.  Freight 

4.  Facts  Available 

5.  Assessment 

6.  Miscellaneous  Issues 
Siunmaries  of  the  comments  and 

rebuttals,  as  well  as  our  responses  to  the 
comments,  are  in  each  of  the  above 
sections. 

1.  Separate  Rates 

Comwent  1 :  Peer/Oiin  Jim  argues  that 
the  Department  should  not  have  used 
facts  available  for  CMEC  Peer/Chin  Jun 
notes  that  the  Department  determined 
that  CMEC  was  not  entitled  to  a  separate 
rate  because  CMEC  did  not  respond  to 
certain  questions  in  its  supplemental 
questioimaire.  Peer/Chin  Jun  argues  that 
CMEC  provided  a  wide  range  of 
information  sufficient  to  demonstrate  an 
absence  of  government  control.  Citing 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  &xjm 
the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Administrative  Review,  60  FR  44302, 
44303  (August  25,  1995),  Peer/Chin  Jtm 
contends  further  that  government 
control  is  only  important  if  there  is 
evidence  that  "pricing  and  export 
strategy  are  subject  to  [government] 
review  or  approval"  or  if  there  is 
evidence  that  the  authority  to  negotiate 
and  enter  into  contracts  "is  subject  to 
any  level  of  government  approval." 
Peer/Chin  Jim  argues  that  the  evidence 
on  the  record  demonstrates  that  this  is 
not  the  case  for  CMEC.  Peer/Chin  Jun 
asserts  that  the  failure  to  answer  one 
question  is  not  sufficient  cause  to  use 
focts  available  for  a  company  which 
provides  detailed  sales  and  factors-of- 
production  (FOP)  information. 

Peer/Chin  Jun  also  notes  that  CMEC 
received  a  separate  rate  in  the  initial 


investigation  and  in  the  1989-90 
administrative  review,  and  it  argues  that 
all  relevant  evidence  shows  that  China 
has  liberalized  its  control  of  the 
economy  since  1990  and  has  no  control 
over  Chinese  trading  companies. 

Timken  contends  that  Peer/Chin  Jun 
has  no  standing  to  request  changes  in 
the  results  of  other  respondents  and 
notes  that  CMEC  itself  has  not  objected 
to  the  Department's  decision. 

Timken  also  argues  that  the 
Department's  preliminary  decision  was 
appropriate  because  CMEC  failed  to 
cooperate  with  the  Department's 
requests  for  information.  Timken 
contends  that,  in  addition  to  failing  to 
provide  information  concerning  its 
management-selection  process,  which 
was  the  basis  of  the  Department's 
decision,  CMEC  failed  to  respond  to  the 
Department's  questions  concerning  the 
CMEC  Group's  membership  and 
activities.  Timken  also  asserts  that 
CMEC's  responses  indicate  that  it  plays 
a  leading  role  as  part  of  a  huge 
conglomerate,  CMEC  (Group),  which  is. 
according  to  Timken.  controlled  by  the 
PRC  government,  but  that  CMEC  failed 
to  dociunent  the  nature  of  this  role  or 
the  government's  role,  or  lack  thereof,  in 
CMEC's  operations.  Given  these  failures. 
Timken  asserts  that  the  Department's 
decision  is  reasonable. 

Department's  Position:  We  disagree 
with  Peer/Chin  Jim  that  our  treatment  of 
CMEC  in  the  Preliminary  Results  was 
improper.  Further,  we  note  that,  while 
Peer/Chin  Jim  may  comment  on  this 
issue,  it  may  not  have  standing  to 
appeal  this  issue. 

CMEC  failed  to  respond  adequately  to 
our  supplemental  questionnaire  and,  as 
a  result,  we  determined  that  the  record 
did  not  contain  sufficient  evidence  to 
warrant  a  determination  that  CMEC  was 
entitled  to  a  separate  rate.  Though  Peer/ 
Chin  Jun  claims  that  CMEC  provided 
"detailed"  information  sufficient  to 
demonstrate  an  absence  of  government 
i  control  over  its  export  activities  in  its 
original  response,  we  found,  after 
examining  CMEC's  response,  that 
additional  information  was  necessary  in 
order  for  us  to  conclude  that  it  would 
be  appropriate  to  assign  a  separate  rate 
to  CMEC.  However.  CMEC  did  not 
respond  adequately  to  our  supplemental 
questionnaire.  As  "Tiinken  notes.  CMEC 
biled  to  provide  information 
concerning  the  identities  and  former 
positions  of  CMEC's  senior  management 
and/or  board  of  directors,  the  process  of 
selecting  senior  management,  or  details 
regarding  the  CMEC  Group's  members 
and  operations.  See  CMEC's  March  3, 
1997  submission  at  pages  3  and  8.  Given 
CMECs  hilure  to  respond  to  our 
requests  for  information  regarding  these 


issues,  it  would  be  inappropriate  to 
make  assumptions  about  the  answers  to 
these  questions  that  are  favorable  to 
CMEC.  Further,  while  Peer/Chin  Jun 
argues  that  all  available  information 
confirms  that  there  is  no  governmental 
control  of  CMEC.  because  CMEC  failed 
to  respond  to  these  questions,  we  must 
infer  that  CMEC  failed  to  respond 
because  the  answers  would  have 
indicated  that  CMEC's  export  activities 
are  in  fact  controlled  by  the  government 
of  the  PRC.  Therefore,  we  determine 
that  CMEC  is  not  entided  to  a  separate 
rate. 

With  regard  to  Peer/Chin  Jua's 
argiunent  that  government  control  over 
CMEC's  export  activities  is  only 
important  if  there  is  evidence  that 
"pricing  and  export  strategy  are  subject 
to  [government]  review  or  approval"  or 
if  there  is  evidence  that  the  authority  to 
negotiate  and  enter  into  contracts  "is 
subject  to  any  level  of  government 
approval,"  we  disagree.  We  use  these 
factora  to  determine  whether  there  is  de 
facto  government  control.  The  evidence 
on  the  record  is  not  sufficient  for  us  to 
conclude  that  CMEC's  export  activities 
are  not  controlled  by  the  PRC 
government  It  is  incumbent  on 
respondents  to  demonstrate  that  they 
are  entitled  to  separate  rates.  If  a 
respondent  fails  to  submit  sufficient      ' 
evidence  to  demonstrate  the 
appropriateness  of  receiving  a  separate 
rate,  especially  when  we  request 
specifically  that  it  submit  such  evidence 
in  both  the  original  and  supplemental 
questionnaires,  we  cannot  assume  that  a 
respondent  is  entitled  to  a  separate  rate 
based  on  evidence  previously 
submitted. 

Finally,  the  fact  that  CMEC  received 
a  separate  rate  in  the  initial 
investigation  and  in  the  1989-90 
administrative  review  is  irrelevant  in 
the  context  of  this  review.  With  regard 
to  separate  rates,  each  review  requires  a 
de  novo  determination  because  facts 
may  change  over  time.  Furthermore, 
Peer/Chin  Jim's  contention  that  all 
reievent  evidence  shows  that  China  has 
liberalized  its  control  of  the  economy 
since  1990  and  has  no  control  over 
Chinese  trading  companies  is 
speculative  and  unsupported  by  record 
evidence.  In  addition,  even  if  it  wme 
true  generally,  that  does  not  prove  that 
it  is  true  for  individual  companies. 
Therefore,  we  have  not  altenad  our 
treatment  of  CMEC  for  these  final 
results. 

Comment  2:  Timken  claims  that  The 
Law  of  the  People's  Republic  of  China 
on  Industrial  Enterprises  Owned  by  the 
Whole  People,  Art  44  (1988)  (Chinese 
law),  specifies  that  the  government  of 
China  tnaintaina  control  ovef  the 


^    I 


Federal 


/  VoL  62.  No.  221  /  Monday.  November  17,  1997  /  Notices 


61279 


appointment  and  removal  of  top 
management  in  facilities  in  which  the 
people  of  China  have  an  owmerahip 
interest.  Timken  asserts  that 
consideration  of  that  Chinese  law 
requires  reversal  of  the  separate-rate 
decisions  concerning  all  respondents  in 
this  review  period.  Timken  adds  that 
the  Chinese  law^emonstrates  that  not 
only  is  the  choice  for  factory  director 
.  subject  to  government  review  and 
approval  or  disapproval,  so  too  are  the 
factory  director's  choice  for  hiring  or 
discharging  others  in  top  management 
positions.  Timken  states  that,  because 
respondents  have  not  provided  any 
information  to  explain  the  discrepancy 
between  the  text  of  the  Chinese  law  and 
their  claims,  the  Department  should 
determine  in  the  finial  results  on  the 
basis  of  facts  available  that  respondents' 
management  selection  is,  as  provided  by 
the  Chinese  law,  subject  to  government 
control  and,  therefore,  respondents  are 
not  entitled  to  separate  rates. 

6uizhou  Machinery,  et  al.  argue  that 
the  Department  determined  that  there 
was  an  abseix»  of  both  de  jure  and  de 
facto  government  control  over  their 
operations  in  past  reviews.  Guizhou 
Machinery,  et  al.  contend  that,  based  on 
the  de  jure  and  de  facto  government 
control  standard,  the  Department  found 
in  the  Preliminary  Results  that  the 
information  submitted  by  Guizhou 
Machinery,  et  al.  was  unchanged  and 
consistent  with  information  reported  in 
past  reviews.  In  addition.  Guizhou 
Machinery,  et  al.  argue  that  the  Chinese 
law  to  which  Timken  refns  has  been  in 
existence  since  1988  and.  therefore,  has 
been  in  existence  in  every  review  since 
the  beginning  of  this  order  yet  the 
Department  has  granted  separate  rates  to 
respondents  in  the  past  Moreover, 
Guizhou  Machinery,  et  al.  assert  that 
nothing  about  the  Chinese  law  has 
changed  to  alter  the  results  of  this 
review.  Guizhou  Machinery,  et  al. 
maintain  that  the  Chinese  law's  actual 
impact  on  a  company's  operations  is 
nonexistent  and,  in  reality,  companies 
do  no  more  than  record  election  results 
with  a  government  agency.  Guizhou 
Machinery,  et  al.  argue  that,  if  the 
Department  accepts  Timken's 
assertions,  the  Department  would  have 
to  make  the  same  determination  in 
every  antidumping  case  involving  a 
Chinese  company  despite  reliable 
evidence  of  independence. 

Department's  Position:  We  have 
determined  in  each  review  of  this 
proceeding  that  ownership  "by  all  the 
people"  in  and  of  itself  caimot  be 
considered  as  dispositive  in  establishing 
whether  a  company  can  receive  a 
separate  rate.  See  also  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 


Carbide  Prom  the  People's  Republic  of 
China.  59  FR  22585  (May  2, 1994) 
(Silicon  Carbide).  It  is  our  policy  that  a 
respondent  in  a  non-market  economy 
(NME)  is  entitled  to  a  separate  rate  if  it 
demonstrates  on  a  de  jure  and  a  de  facto 
basis  that  there  is  an  absence  of 
government  control  over  its  export 
activities. 

A  separate-rate  determination  does 
not  presume  to  speak  to  more  than  an 
individual  company's  independence  in 
its  export  activities.  The  analysis  is 
focused  narrowly  on  an  individual 
company,  and  the  determination,  if 
autonomy  is  found,  is  narrow.  The 
Department  analyzes  that  individual 
company's  U.S.  sales  separately  and 
calculates  a  company-specific 
antidumping  rate.  Thus,  for  purposes  of 
calculating  margins,  we  analyze 
whether  specific  exporters  are  free  of 
government  control  over  their  export 
activities,  using  the  criteria  set  forth  in 
Silicon  Carbide  at  22585.  Those 
exportera  who  estid)lish  their 
independence  from  government  control 
are  entitied  to  a  separate  margin 
calculation. 

Thus,  a  finding  that  a  company  is 
entitied  to  a  separate  rate  indicates  that 
the  company  has  sufficient  control  over 
its  export  activities  to  prevent  the 
manipulation  of  such  activities  by  a 
government  See  Disposable  Pocket 
Lighten  from  the  PRC,  60  FR  22359, 
22363  (May  5, 1995)  (Disposable 
Lifters). 

The  PRC  companies  that  responded  to 
-  our  questionnaire  submitted 
information  indicating  a  lack  of  both  de 
jure  and  de  facto  government  control 
over  their  export  activities.  Timken 
claims  that  the  election  of  the  general 
manager  is  subject  to  governmental 
approval.  We  examineid  this  issue  in 
prior  cases  and  determined  that  such 
approval  is  strictiy  a  pro  forma  exercise. 
Our  review  of  the  Chinese  law  and 
previous  verifications  of  the  various 
respondents  indicate  that  this  "approval 
process"  is,  in  effsct,  a  mere  reporting 
exercise.  As  we  stated  in  the 
Preliminary  Results  with  regard  to 
Huangzhou,  and  verified  in  the  cases  of 
respondents  which  we  conducted  a 
verification,  respondents'  management 
is  generally  elected  by  the  employees  of 
the  enterprise  and  the  results  of  such 
elections  are  recorded  with  the  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation  or  a  similar  governmental 
agency.  There  is  no  evidence  tiiat 
MOFTEC  or  any  other  governmental 
body  controls  the  selection  of 
managament,  nor  has  ever  interfered 
with  the  election  process.  Therefore,  we 
find  that  the  companies  independentiy 
select  their  management  Based  on  our 


analysis  of  die  fiactors  enunciated  in 
Silicon  Carbide,  the  verified  information 
on  the  record  supports  cur 
determination  that  the  above-named 
respondents  are,  both  in  law  and  in  fact, 
free  of  government  control  over  their 
export  activities.  See,  e.g.,  Luoyang's 
verification  report  dated  April  23, 1997. 
Thus,  it  would  be  inappropriate  to  treat 
these  firms  as  a  single  enterprise  and 
assign  them  a  single  margin. 
Accordingly,  we  have  continued  to 
calculate  separate  margins  for  these 
companies.  See  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  From  the  People's  Republic 
of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  (TRBs  IV- 
VI).  61  FR  65527.  65528  (December  13, 
1996). 

Comment  3:  Timken  argues  that  TRBs 
from  the  PRC  are  subject  to  direct 
government  export  control  Timken 
maintains  that,  contrary  to  respondents' 
narrative  claims  and  the  conclusion  of 
the  preliminary  results,  licenses  are 
required  to  export  TRBs.  Because 
respondents  have  failed  to  come 
forward  with  any  factual  basis  for 
believing  that  export  controls  do  not 
apply.  Timken  argues  that  the 
Department  should  determine  as  bets 
available,  that  TRBs  are  subject  to 
export  controls  on  the  basis  of  the 
Chinese  law. 

Guizhou  Machinery,  et  al.  argue  that 
the  Department  rejected  this  same 
argimient  in  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  From  the  People's  Republic 
of  China;  Final  Results  and  Partial 
Termination  of  Antidumping  Duty 
Administrative  Review,  62  FR  6173 
(February  11, 1997)  (TRBs  Vm). 
Guizhou  Machinery,  et  al.  contend  that 
they  have  provided  further  clarification 
to  the  Department  on  the  nature  of  the 
controls  and  each  company  reported 
that  it  did  not  need  to  apply  for  an 
export  license  during  the  review  period. 
Guizhou  Machinery,  et  al.  state  that, 
since  late  1993.  the  "Temporary 
Provisions  for  Administration  of  Export 
Commodities"  have  not  been  strictiy 
implemented  and  no  governmental 
approval  has  been  required  to  export 
commodities  on  the  list.  Therefore, 
Guizhou  Machinery,  et  al.  contend  that 
the  Department  should  reject  Timken's 
assertions  and  continue  to  grant 
separate  rates  to  respondents  for  the 
reasons  set  forth  above. 

Department's  Position:  We  obtained 
information  regarding  the  extent  of 
government  control  over  respondents' 
export  activities.  The  PRC  companies 
that  responded  to  our  questionnaire 
submitted  information  indicating  a  tack 
of  both  de  jure  and  de  facto  government 
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control  over  their  export  activities. 
Contrary  to  Timken's  assertions,  our 
determination  in  this  regard  did  not 
hinge  on  tiie  fact  that  the  term  "TRBs" 
does  not  appear  on  the  "Temporary 
Provisions  for  Administration  of  Export 
Commodities"  (Temporary  Provisions). 
Further,  we  are  not  persuaded  to  change 
our  separate-rates  determinations  based 
on  the  bet  tiiat  the  term  "bearings" 
ap{>ear8  in  the  Temporary  Provisions, 
liie  term  "bearings"  appears  on  a 
section  of  the  Temporary  Provisions  that 
simply  indicates  that  an  ex(>orter  must 
obtain  an  "ordinary"  license  in  order  to 
export  bearings.  There  is  no  evidence  on 
the  record  that  an  "ordinary"  export 
license  involved  any  export  controls  or 
authorization  beyond  that  involved  in 
any  market  economy.  Instead,  as 
detailed  in  the  Preluninary  Results,  the 
record  evidence  in  this  case,  including 
our  verificatioD  findings,  clearly 
indicates  a  lack  of  both  de  jure  and  de 
facto  government  control  over  the 
export  activities  of  the  firms  to  which 
we  have  assigned  separate  rates. 

We  also  do  not  agree  with  Timken's 
argument  that  we  have  misapplied  the 
presumption  of  state  control  in  this 
case.  As  noted  previovisly,  we  stated  in 
the  Preliminary  Results  that  there  is  no 
evidence  of  government  control  over 
exports.  The  record,  based  on 
information  that  respondents  provided 
tn  response  to  our  requests  for 
information,  indicates  that  the 
government  of  the  PRC  does  not  control 
respondents'  export  activities.  Finally. 
this  informatfon  was  subject  to 
verification  and  is  discussed  in  the 
relevant  verification  reports.  The 
verified  information  on  the  record 
supports  our  determination  that  the 
respondents  are,  both  in  law  and  in  facX, 
free  of  government  control  over  their 
export  activities.  Thus,  it  would  be 
inappropriate  to  treat  these  firms  as  a 
single  enterprise  and  assign  them  a 
single  margin.  Accordingly,  we  have 
continued  to  calculate  separate  margins 
for  the  companies  listed  above.  See 
TRBs  rV-VI  at  65528. 

Comment  4:  Timken  contends  that,  in 
the  investigation  stages  of  this 
proceeding,  CMEC  was  the  imibrella 
organization  through  which  all 
companies  in  the  PRC  exported  TRBs  to 
the  United  States.  Timken  argues  that 
CMECs  questionnaire  responses  in  this 
review  contradict  its  claim  of 
independence  and  indicate  that  it  plays 
a  leading  role  as  pcut  of  a  huge 
conglomerate,  controlled  by  the  PRC 
govenmient.  Timken  asserts  that,  at  the 
very  least,  the  Department  should 
assume  that  CMEC's  status  as  a  core 
enterprise  unifies  all  of  the  allegedly 
"independent"  Chinese  trading 


companies.  Timlcsn  asserts  further  that, 
even  if  the  Department  decides  that 
other  PRC  companies  are  entitled  to 
separate  rates,  the  Department  should 
not  assign  separate  rates  to  CMEC  and 
its  affiliates.  Timken  argues  that  the 
Department  shmld  reject  CMEC's  and  is 
affiliates'  responses  regarding  separate 
rates  because  CMEC  has  failed  to 
discuss  the  state's  role  in  the      » 
establishment  of  CMEC 

Guizhou  Machinery,  et  al.  argue  that 
Timken's  claim  that  CMEC  acts  as  an 
umbrella  organization  for  all  Chinese 
TRB  facilities  is  unfounded.  Guizhou 
Machuiery,  et  al.  assert  that  the 
Department  determined  that  CMEC  was 
no  longer  an  umbrella  organization 
when  it  decided  that  Guizhou 
Machinery,  et  al.  deserved  separate  rates 
in  TRBs  IV-VI.  Guizhou  Machinery,  et 
al.  state  that  the  Department's 
preliminary  conclusion  to  use  separate 
rates  is  correct,  and  it  should  reject 
Timken's  request  to  apply  a  single  rate 
to  Guizhou  Machinery,  et  al. 

Department's  Position:  We  agree  with 
respondents.  Although  CMEC  £ailed  to 
respond  adequately  to  our  requests  for 
information  with  regard  to  separate  rates 
and  therefore  did  not  receive  a  separate 
rate,  as  discussed  in  our  response  to 
comment  1  of  this  section,  there  is  no 
record  evidence  in  this  review  to 
support  Timken's  claims  that  other 
respondents  in  this  review  are 
accountable  to  or  are  connected  in  any 
way  to  CMEC.  The  factual  situation  in 
the  original  investigation  has  no 
relevance  to  this  review,  especially  in 
light  of  the  &ct  that  the  period  of 
investigation  was  nearly  10  yean  prior 
to  the  POR.  The  data  we  received  from 
respondents  in  response  to  our  original 
and  supplemental  questionnaires 
suggests  that  the  original  fiactual 
situation  no  longer  exists.  Therefore,  we 
have  continued  to  calculate  and  apply 
separate  margins  for  respondents  in 
these  reviews  except  as  noted 
elsewhere. 

Cktmment  5:  Timken  states  that  CMC's 
verification  report  indicates  that 
appointments  by  the  General  Manager 
are  not  subject  to  approval  by  the  board 
and,  additionally,  that  the  Board  of 
Directors  only  appoints  the  General 
Manager.  Timken  claims  that  what  is 
not  discussed  in  the  report  is  that  CMC 
is  a  Chinese  company  "owned  by  all  the 
people  of  the  People's  Republic  of 
China."  Timken  claims  that,  under 
article  44  of  The  Law  of  the  People's 
Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,  the  Chinese  government  retains 
approval  authority  over  the  selection  of 
C^C's  Director  or  General  Manager,  and 
that  nominations  must  be  submitted  to 


the  government  for  appravaL  Similarly. 
Timken  continues,  AJticle  45  of  that  law 
permits  the  General  Manager  only  to 
nominate  or  suggest  appointments  to 
and  removals  from  the  other  top 
management  positions,  leaving  approval 
of  proposed  appointments  and  removals 
with  the  government  Timken  argues 
that  the  law  was  not  addflassed  by  CMC 
in  its  questionnaire  responses  or  at 
verification  and,  absent  proof  of  its 
repeal,  it  establishes  government  control 
at  the  highest  levels  of  the  company. 
Timken  claims  that  a  finding  of  separate 
status  cannot  rationally  be  made  when 
the  highest  levels  of  management 
require  government  approval  and 
provisicms  requiring  government 
approval  of  o^er  management  certainly 
would  apply  to  the  appointment  of 
CMC's  representatives  to  the  CMC 
board.  Thus,  Timken  contends,  CMC's 
management  is  controlled  by  the 
Chinese  government 

Department's  Position:  We  disagree 
with  Timken.  As  we  stated  in  our       ^ 
response  to  comment  2  of  this  section, 
ownership  of  a  company  by  "all  the 
people"  does  not  in  itself  disqualify  a 
respondent  for  application  of  a  separate 
rate.  We  verified  the  fact  that  CMC's 
appointment  of  personnel  is 
independent  of  government  control. 
Accordingly,  we  have  determined  that 
CMC  is  eligible  for  a  separate  rate. 

Comment  6:  Timken  argues  that 
neither  CMC's  verification  report  nor 
the  preliminary  results  recognize  that 
the  1992  "Temporary  Provisions  for 
Administration  of  Export  Conunodities" 
include  "bearings"  among  products 
subject  to  direct  government  export 
controL  That  law,  Timken  claims, 
submitted  as  an  attachment  to  varioiis 
respondent's  Section  A  responses,  lists 
bearings  among  articles  subject  to  export 
controls.  Under  this  provision,  the 
government  retains  control  over  export 
activities  sufficient  to  deprive  CMC  of 
separate  entity  status  and  th» 
preliminary  finding  of  a  separate  rate  for 
CMC  should  be  abandoned  in  the  final 
results. 

Department's  Position:  As  explained 
in  our  response  to  comment  3  of  this 
section,  we  have  determined  that  this 
docxmient  alone  does  not  suffice  to  deny 
CMC  a  separate  rate.  Therefore,  we  have 
calculated  a  separate  rate  for  CMC  for 
these  final  results. 

2.  Valuation  of  Factors  of  Production 

2.  (a)  Material  Valuation 

Comment  I:  Timken  argues  that  the 
Department  should  use  India,  not 
Indonesia,  as  the  surrogate  coimtry  for 
valuing  steel  inputs.  Timken  contends 
that  the  Department  in  the  Preluninary 
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Results  identified  India  as  the  primary 
surrogate  and  Indonesia  as  the 
secondary  siurogate  and  that  there  is  no 
reason  to  resort  to  the  secondary 
surrogate  as  a  source  of  values  unless 
values  available  in  the  primary 
surrogate  are  deemed  unreliable. 
Timken  asserts  further  that  information 
which  it  provided  in  its  brief  shows  that 
the  average  imit  values  derived  from  the 
Indian  import  statistics  ale  not 
dissimilar  to  the  values  reported  by 
Asian  Bearings  and  SKF  India,  actual 
Indian  bearing  producers.  Timken  also 
argues  that  the  Department  should  use 
such  values  of  actual  bearing  producera 
in  India  for  its  valuation  of  direct 
materials. 

Timken  contends  that  the  decision 
that  Indian  import  statistics  are 
"unreliable"  appears  to  be  based  largely 
upon  an  unreasonable  comparison  of 
the  Indian  import  values  with  imports 
of  bearing-quality  steel  to  the  United 
States,  which  is  a  country  that  is  at  a 
level  of  economic  development  not  even 
remotely  comparable  to  China.  Citing 
Drawer  Slides  from  the  People's. 
Republic  of  China,  60  PR  54472,  54476- 
76  (October  24, 1995)  (Drawer  Slides). 
Cased  Pencils  bom  the  People's 
Republic  of  China,  59  PR  55625,  55629 
(November  8, 1994)  (Cased  Pencils),  and 
Helical  Spring  Lock  Washera,  58  FR 
48833,  48835  (September  20, 1093) 
(Lock  Washers),  as  well  as  prior  TRB 
reviews,  Timken  contends  further  that  a 
comparison  of  the  average  unit  values  of 
U.S.  imports,  Indonesian  imports,  and 
Indian  imports  indicates  that  there  is 
not  a  sufficient  "aberration"  in  prices  to 
justify  the  Department's  findings  in  the 
preliminary  results.  In  addition,  Timken 
alleges  that  a  large  portion  of  the 
imports  included  in  the  U.S.  statistics 
are  shipped  from  Japan  to  U.S.  ports 
located  near  the  U.S.  subsidiaries  of 
companies  subject  to  antidumping  duty 
orden  on  bearings  and,  as  such,  the 
statistics  reflect  intra-company  transfer 
prices  between  companies  attempting  to 
avoid  antidumpine  orders. 

Timken  contends  that  it  appeara  that 
the  values  which  the  Depardnent  found 
to  be  "unreliable"  in  the  precedent 
determinations  were  "at  least  several 
times"  or,  when  a  specific  figiue  is 
given,  over  SIX)  percent  higher  than  the 
other  informaticn  on  the  record.  Timken 
further  states  that,  in  Lock  Washera, 
even  a  value  600  percent  higher  than  the 
alternative  was  not  found  sufficiently 
aberrant  to  warrant  rejection.  Timken 
contends  that  the  fact  that  Indian  values 
are  only  twice  as  high  as  the  average 
unit  value  of  U.S.  imports  supports  the 
use  of  the  Indian  statistics.  Timken  also 
states  that,  in  Drawer  Slides  and  Lock 
Washera,  Indian  import  values  were 


found  to  be  inconsistent  with  Indian 
export  values,  as  well  as  with 
petitioner's  costs  for  the  items  being 
valued.  In  this  review,  Timken  argues, 
the  prices  actually  paid  by  a  producer 
and  the  results  fit)m  the  remand  in  the 
original  investigation  show  the  values 
firom  Indian  import  statistics  to  be 
reasonable  under  the  standards  applied 
in  other  antidumping  proceedings. 

Finally,  Timken  asks  that,  should  the 
Department  use  the  Indonesian 
statistics,  it  should  exclude  imports 
under  the  bearing-quality  categories  that 
come  from  coimtries  not  known  to 
produce  bearing-quality  steel  as  it  did  in 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  fitim 
Romania:  Final  Results  of 
Administrative  Review.  62'FR  37194. 
37195  (July  11,  1997)  (Romanian  TRBs). 
In  addition,  Timken  suggests  that 
aberrationally  high  or  low  values  and 
small  quantities  should  be  excluded 
from  the  calculations. 

Guizhou  Machinery,  et  al.  argue  that 
the  Department  should  reject  Timken's 
argxmients.  Guizhou  Machinery,  et  al. 
state  that  the  Department  has  used 
Indonesian  import  statistics  to  value 
steel  inputs  for  the  last  five 
adnunistrative  reviews  and  that  there  is 
no  information  on  the  record  of  this 
review  which  would  suggest  that  a 
change  in  methodology  is  appropriate. 
Guizhou  Machinery,  et  al.  argue  further 
that  the  Department  tested  the  Indian 
import  statistics  for  steel  using  a 
methodology  that  is  consistent  with  the 
statute,  the  Department's  regulations, 
and  administrative  practices. 
Respondents  assert  that,  based  on  the 
Department's  determination  that  Indian 
steel  import  values  are  unreliable,  the 
Department  valued  the  steel  input  and 
scrap  properly  by  using  import  statistics 
from  Indonesia,  the  secondary  surrogate 
country.  Qting  section  773(c)(1)  of  the 
Act,  Guizhou  Machinery,  et  al.  state  that 
the  statute  permits  the  Department  to 
consider  information  frt)m  various 
market-based  economies,  including  the 
United  States,  when  selecting  surrogate 
values.  In  addition,  Guizhou  Machinery, 
et  al.  state  that  the  Court  of  International 
Trade  recently  confirmed  the  very 
method  the  Department  used  to 
determine  the  "best  available 
information"  on  steel  surrogate  values, 
citing  Olympia  Industrial  Inc.  v.  United 
States,  Consol.  Ct  95-10-01339,  Slip 
Op.  97-44  (April  10, 1997).  Peer/Chin 
Jun  and  L&S  Bearing  Co.  clarify  that  the 
Department  is  not  using  the  United 
States  as  a  surrogate;  it  is  merely  using 
steel  prices  in  the  United  States  as  a 
basis  of  comparison. 

Respondents  state  that  Timken's 
attempt  to  discredit  U.S.  import 


statistics  is  based  upon  speculative 
assertions  regarding  the  import  values 
and  should  be  rejected.  Guizhou 
Machinery,  et  al.  state  fiirther  that  the 
fact  that  United  States  maintains  an 
antidumping  duty  order  on  TRBs  from 
Japan  in  no  way  supports  Timken's 
speculation  that  the  U.S.  import  values 
for  bearing-quality  steel  are  understated. 
Furthermore,  respondents  contend, 
there  is  no  evidence  that  the  U.S.  import 
prices  are  transfer  prices  because  the 
import  statistics  do  not  identify  the 
exporters.  Peer/Chin  Jun  and  L&S 
Bearing  Co.  state  that,  in  fact,  an 
analysis  of  the  1996  U.S.  import 
statistics  shows  that  the  average  import 
values  for  Japanese  steel  is  only  ten 
percent  less  than  the  average  import 
value  for  all  countries. 

While  Guizhou  Machinery,  et  al.  agree 
with  Timken  that  the  cited  cases 
represent  situations  in  which  the 
proposed  surrogates  were  aberrational, 
they  argue  that  the  cases  cited  do  not 
stand  for  the  proposition  that  only 
values  which  are  over  several  times 
higher  than  other  information  on  the 
record  are  aberrational.  Respondents 
state  that  the  Department  has  never 
adopted  a  numerical  threshold  or 
minimum  standard  for  defining 
aberrational  data  but  rather  bases  each 
finding  upon  the  record  in  each  case. 
Consistent  with  its  determinations  in 
prior  Chinese  TRB  reviews,  respondents 
submit  that  the  Department  should 
affirm,  in  the  final  results,  its 
preliminary  finding  that  the  Indian 
import  values  for  steel  are  aberrational 
for  purposes  of  valuing  the  steel  input 
and  scrap  in  this  review  and  continue 
to  use  Indonesia  import  statistics. 

Finally,  Guizhou  Machinery,  et  al. 
state  that  the  Department  should  not 
rely  upon  the  publication  provided  by 
Timken  for  identifying  the  coimtries 
which  produced  bearing-quality  steel 
diuing  the  POR  because  it  is  stale 
information. 

Department's  Position:  We  disagree 
with  Timken.  Although  Indonesia  is  not 
the  fint-choice  surrogate  country  in  this 
review,  in  past  cases  the  Department  has 
used  values  from  other  surrogate 
countries  for  inputs  where  the  value  for 
the  first-choice  surrogate  country  was 
determined  to  be  unreliable.  See  Drawer 
Slides  at  54475-76.  Cased  Pencils  at 
55629.  and  Lock  Washers  at  48835.  The 
Department  has  used  Indonesia 
previously  as  a  secondary  source  of 
surrogate  data  in  cases  involving  the 
PRC  where,  as  here,  use  of  Indian  data 
was  inappropriate  even  though  India 
was  the  primary  surrogate.  See,  e.g., 
Chrome-Plated  Lug  Nuts  from  the  PRC: 
Final  Results  of  Antidumping  Duty 
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Administrative  Review,  61  FR  58S14. 
58517-18  (November  15, 1996). 

Timken's  attempt  to  distingmsh  the 
instant  proceeding  bom  the  cases  in 
which  we  have  departed  from  a  primary 
surrogate  demonstrates  that  there  are  a 
variety  of  factual  situations  in  which 
racouise  to  a  secondary  source  is 
appropriate  with  respect  to  the 
valuation  of  a  given  factor.  Accordingly, 
we  must  determine  the  reliability  of 
each  bctor  based  on  the  facts  of  each 
case.  In  this  review,  as  noted  above,  a 
comparison  of  the  Indian  import  values 
with  other,  more  specific  data  regarding 
beering-quality  steel  indicates  that  the 
Indian  values  are  inappropriate.  In 
contrast,  the  Indonesian  data  that  we 
have  chosen  closely  approximate 
observable  market  prices  for  this 
specific  input  and  therefore  constitute  a 
more  appropriate  valuation  source. 

Finally,  we  disagree  with  Timken  that 
the  fact  that  Japanese  values  are 
included  in  the  U.S.  import  statistics 
creates  a  distortion  which  would  make 
U.S.  import  statistics  an  inappropriate 
gauge  of  the  reasonableness  of  Indian 
import  statistics.  Timken's  argument  is 
speculative  and  unsupported  by  any 
evidence  on  the  record.  Furthermore, 
even  if  we  were  to  disregard  U.S. 
imports  from  Japan,  the  Indian  import 
prices  are  substantially  greater  than  the 
average  U.S.  import  prices  of  countries 
other  than  Japan. 

For  these  nnal  results,  where  we  have 
other  sources  of  market  value  such  as 
Indonesian  import  statistics  or  U.S. 
import  statistics,  we  have  compared  the 
Indian  import  statistics  to  these  sources 
of  market  value  to  determine  whether 
the  Indian  import  values  are 
aberrational,  i.e.,  too  high' or  too  low. 
Based  on  this  comparison,  we  have 
determined  that  the  Indian  steel  values 
are  aberrational  and  have  used 
Indonesian  steel  values  for  our 
surrogates  (see  Selection  of  surrogate 
country  memorandum,  dated  June  13, 
1997). 

We  agree  with  Timken  that  imports 
under  the  bearing-quality  steel 
categories  that  come  from  countries  that 
do  not  produce  bearing-quality  steel 
shoiild  be  excluded  from  our  surrogate- 
value  calculations.  The  data  Timken 
submitted  regarding  which  countries  do 
not  produce  bearing-quality  steel  was 
published  one  year  prior  to  the 
beginning  of  the  POR.  We  do  not 
consider  the  data  to  be  stale  because  it 
is  only  one  year  removed  from  the  POR. 
Therefore  we  consider  this  data  to  be 
the  best  facts  available  on  the  record  of 
this  review  for  determining  which  steel 
prices  are  properly  included  in  our 
surrogate  value  calculations.  See 
Revised  Steel  Factors-of-Production 


Values  used  for  the  Ninth 
Administrative  Review  of  the 
Antidiunping  Duty  Order  on  Tapered 
Roller  Bearings  from  the  People's 
Republic  of  cSiina,  dated  October  29, 
1997  (Revised  Steel  FOP  Memorandum) 
for  a  description  of  how  we  recalculated 
the  steel  values.  In  addition,  we 
discovered  two  clerical  errors  in  our 
preliminary  calculation  of  steel  values. 
First,  we  used  the  average  exchange  rate 
for  the  time  period  which  we  excluded 
rather  than  the  time  period  we  used. 
Second,  contrary  to  what  we  said  in 
Memorandum  to  the  File  from  Case 
Analysts:  Factors  of  Production  Values 
Used  for  the  Ninth  Administrative 
Review  of  the  Antidumping  Duty  Order 
on  Tapered  Roller  Bearings  from  the 
People's  Republic  of  China  dated  Jime 
20, 1997  (FOP  Memorandimi),  in  some 
instances,  we  inadvertenUy  did  not 
exclude  imports  from  NMEs  or  from 
countries  that  shipped  fewer  than  seven 
metric  tons  of  steel  to  Indonesia.  We 
have  corrected  these  erron  for  these 
final  results. 

Comment  2:  Timken  states  that  the 
Department  should  not  use  Indonesian 
statistics  to  value  the  Cacton  of 
production.  Timken  contends  that 
Indonesian  statistics  do  not  describe 
bearing-quality  steel  as  well  as  the 
Indian  statistics  because  the  Indian 
statistics  are  reported  and  maintained 
by  eight-digit  categories  and  the 
Indonesian  statistics  are  reported  and 
maintained  by  sLx-digit  categories. 
Specifically,  Timken  contends  that  the 
average  unit  values  for  the  two  most 
important  categories  of  Indonesian  steel 
are  inherenUy  less  likely  to  represent 
the  value  of  bearing-quality  steel.  While 
Tinaken  does  concede  that  none  of  the 
eight-digit  Indian  categories  correspond 
specifically  to  the  bearing-quality  steel 
uised  to  manufactiire  cups  and  cones  for 
TRBs,  Timken  claims  that  the 
Department  can  deduce  the  quality  of 
steel  which  is  in  the  "othen"  category. 
Based  on  its  analysis,  Timken  states  that 
the  eight-digit  "others"  category  defines 
bearing-quality  alloy  steel  bar  more 
narrowly  than  the  six-digit  Indonesian 
category  for  all  types  of  steel  bars. 

Timken  also  contends  that,  because 
the  Indonesian  impori  statistics 
identifying  the  country  of  export  are 
only  available  on  an  annual  basis,  the 
data  does  not  permit  consideration  of 
values  most  contemporaneous  with  the 
POR.  Timken  contends  further  that, 
because  the  data  most  contemporaneous 
with  the  POR  do  not  identify  the  soiuce 
cotmtry,  it  is  impossible  to  exclude 
imports  from  NMEs,  countries  which  do 
not  produce  bearing-quality  steel,  or  to 
identify  small  or  otherwise  aberrational 
quantities. 


In  addition,  Timken  states  that,  even 
assuming  that  the  Indian  statistical 
value  for  bar  is  "unreliable",  other 
Indian  statistic  categories  are  not 
unreliable.  Specifically,  Timken 
presents  an  analysis  which  it  deems  as 
evidence  that  the  Indian  values  for  bar 
for  rollers  and  sheet  for  cages  are  in  line 
with  U.S.  values.  Finally.  Timken  states 
that,  if  the  U.S.  values  are  the  only 
"reliable"  figure,  than  the  Department 
should  resort  directly  to  them  as  the 
surrogate  values. 

Guizhou  Machinery,  et  al.  contend 
that  the  majority  of  Timken's 
assumptions  are  incorrect  and  that  the 
Departinent  used  contemporaneous 
Indonesian  import  data,  excluded  NME 
imports  from  Indonesian  statistics,  and 
eliminated  the  values  of  steel  imports 
entered  in  small  quantities.  Guizhou 
Machinery,  et  al.  contend  further  that 
the  Department's  selection  of 
Indonesian  import  statistics  to  value  the 
steel  inputs  resulted  in  the  use  of  the 
best  available  information  on  the  record 
of  this  review. 

Guizhou  Machinery,  et  al.  contend 
that  Timken  does  not  know,  nor  is  there 
any  factual  description  on  the  record  of, 
the  specific  steel  products  which  were 
imported  under  the  Indian  and 
Indonesian  categories  Timken  compares 
for  the  purposes  of  its  analysis. 
Respondents  assert  that  Timken's 
analysis  leaves  the  Department 
comparing  two  basket  categories. 
Respondents  argue  that,  even  if  the 
Indian  import  statistics  more  narrowly 
define  the  type  of  steel,  the  Indian  data 
are  still  uiueliable. 

Department  Position:  We  disagree 
with  Timken.  None  of  the  eight-digit 
Indian  tariff  categories  corresponds 
specifically  to  bearing-quality  steel  used 
in  manufacturing  TRBs  and  there  is  no 
evidence  on  the  record  to  support 
Timken's  argument  that  data  based  on 
the  Indian  eight-digit  "others"  category 
are  in  any  way  superior  to  data  based  on 
the  Indonesian  six-digit  categories.  We 
determine  that  the  use  of  Indian  import 
data  is  not  appropriate  to  value  steel 
because  we  are  unable  to  isolate  an 
Indian  import  value  for  bearing-quality 
steel  and,  more  importantly,  the  steel 
values  in  the  Indian  import  data  are  not 
reliable,  as  discussed  in  our  response  to 
comment  1  of  this  section,  above. 

As  in  TRBs  IV-VI  and  in  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation 
in  Part  of  Antidumping  Duty  Order.  62 
FR  6189  (February  11,  1997)  (TRBs  VII). 
we  have  examined  each  of  the  eight- 
digit  categories  within  the  Indian 
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7228.30  group  and  have  found  that, 
although  bearing-quality  steel  used  to 
manufacture  cups  and  cones  is  most 
likely  contained  within  this  basket 
category,  there  is  no  eight-digit  sub- 
category that  is  reasonably  specific  to 
this  type  of  steel.  We  have  no 
information  concerning  what  the 
"othere"  category  of  steel  contains,  and 
none  of  the  parties  in  this  proceeding 
has  suggested  that  this  category 
specifically  isolates  bearing-quality 
steel.  More  importantiy ,  the  value  of 
steel  in  this  ^Pit-digit  residual  category 
is  valued  too  high  to  be  considered  a 
reliable  indicator  of  the  price  of  bearing- 
quali^  steel. 

In  hght  of  these  findings,  we  have 
used  import  data  from  another  surrogate 
country,  Indonesia,  a  producer  of 
merchandise  comparable  to  TRBs,  to 
value  steel  used  to  produce  these 
components.  As  with  the  Indian  data, 
we  were  unable  to  isolate  the  value  of 
bearing-quality  steel  or  identify  an 
eight-digit  category  containing  such 
steel  imported  into  Indonesia;  however, 
unlike  the  Indian  data,  the  Indonesian 
six-digit  category  is  consistent  with  the 
value  of  U.S.  imports  of  bearing-quality 
steel  under  the  comparable  six-digit 
category  in  die  United  States,  which 
specifically  includes  bearing-qiiality 
steel.  Thus,  we  have  determined  that  the 
Indonesian  six-digit  category  is  the  best 
available  information  for  valuing  steel. 

Comment  3:  Timken  contends  that, 
even  if  there  were  a  rational  basis  for 
rejecting  the  Indian  import  statistics, 
other  Indian  values,  not  Indonesian 
values,  would  be  the  appropriate 
replacements.  Timken  states  that,  in 
addition  to  die  Indian  import  statistics, 
the  record  contains  the  values  from  the 
results  of  the  court-ordered  remand  for 
the  original  investigation  as  well  as 
recent  public  data  for  the  actual  prices 
paid  for  inputs  by  bearing  producen  in 
India,  namely,  Asian  Bearing,  SKF  India 
and  Tata  Timken  Ltd.  (Tata).  Timken 
contends  that  use  of  any  of  these 
sources  would  yield  more  reliable 
results  than  use  of  the  basket  categories 
in  Indonesia. 

Guizhou  Machinery,  et  al.  state  that, 
while  there  may  be  no  shortage  of 
Indian  data,  the  amount  of  data  is 
irrelevant  because  the  issue  is  whether 
the  data  are  appropriate  for  purposes  of 
establishing  a  reliable  surrogate  value. 
Guizhou  Machinery,  et  al.  state  further 
that,  in  past  reviews,  the  Department 
has  repeatedly  rejected  the  same 
alternative  sources  Timken  presents  in 
this  review.  Guizhou  Machinery,  et  al. 
also  contend  that  there  are  other  flaws 
in  the  data  available  from  the  sources 
siiggested  by  Timken  and  that  the 
Department  has  not  verified  any  of  the 
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piuported  factual  statements,  nor  has 
Timken  certified  the  acciiracy  of  the 
information. 

Guizhou  Machinery,  et  al.  state  that 
the  data  in  the  remand  determination  of 
the  original  investigation  is  over  10 
years  old  and  is  stale.  In  addition, 
Guizhou  Machinery,  et  al.  state  that  the 
consistency  between  1985/86  and  1995/ 
96  Indian  import  values  for  steel  is 
irrelevant  since  the  Department  found 
the  1995/96  Indian  import  statistics  to 
be  aberrational. 

Department's  Position:  We  disagree 
writh  Timken.  Section  773(c){l)  of  the 
Act  states  that,  for  purposes  of 
determining  normal  value  (NV)  In  a 
NME  country,  "the  valuation  of  the  FOP 
shall  be  based  on  the  best  available 
information  regarding  the  values  of  such 
factors*  *  •"  As  we  stated  in  TRBs  IV- 
VI  and  in  TRBs  Vn,  our  preference  is  to 
value  factora  using  published 
information  that  is  closest  in  time  with 
the  specific  POR.  See  also  Drawer  Slides 
at  54476.  Abo,  we  have  a  longstanding 
practice  of  relying,  to  the  extent 
possible,  on  public  statistics  from  the 
firat-choice  surrogate  country  to  value 
any  facton  for  which  such  information 
is  available  over  company-specific  data. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  From  the 
People's  Republic  of  China,  57  FR  21058 
(May  18. 1992)  (Butt-Weld  Pipe)  at 
21062.  Public  statistics  provide  .a  more 
representative  value  for  these  material 
inputs  than  a  single  company's 
information.  Therefore,  surrogate- 
country  import  statistics  exclusive  of 
import  duties  comprise  the  best 
available  information  in  this  review  for 
valuing  raw-material  costs.  Our  reasons 
for  preferring  data  for  Indonesia,  rather 
than  for  our  primary  surrogate.  India,  for 
valuing  steel  are  set  forth  in  our 
response  to  the  above  comments. 

Comment  4:  Wanxiang  contends  that 
it  reported  the  gross  weight  for  the  cup 
and  cone  in  the  data  field  for  cones 
while  reporting  zero  in  the  data  field  for 
cups.  Wanxiang  asserts  that,  because  the 
Department  used  facts  available  for 
cups,  the  Department  effectively  double- 
counted  the  material  costs  for  cups.  As 
support  for  its  contention.  Wanxiang 
cites  the  data  which  it  supplied  another 
respondent  Wanxiang  argues  that  the 
Department  should  either  recalculate 
the  cup  and  cone  weights  by  allocating 
the  cone  weight  which  it  reported  on 
the  basis  of  net  weight  or  the 
Department  should  aggregate  the  gross- 
weight  calculation  for  cups  and  cones 
because  the  distance  from  the  steel  mill 
and  the  surrogate  value  for  steel  are  the 
same  for  both  the  cup  and  cone. 


Timken  contends  that,  because 
Wanxiang  failed  to  furnish  the 
information  the  E>epartment  requested, 
the  Department  was  compelled  to  use 
facts  available.  Timken  argues  that  it  is 
too  late  now  for  Wanxiang  to  request 
that  the  Department  recoodEigure  its 
response.  Furthermore,  Tinmen  asserts 
that  Wanxiang  failed  to  demonstrate 
that  its  suggested  revisions  reflect 
reality.  Finally,  Timken  argues  that  the 
Department  should  assume  that  the 
gross  weight  of  the  cup  was,  at  a 
minimum,  the  same  as  that  of  the  cone 
because  the  cone  must  fit  within  the  cup 
and  the  cup  is  generally  heavier  than 
the  cone.  Therefore.  Timken  asserts,  the 
Department  should  use  the  cone  gross 
weight  instead  of  the  cup  net  we^t  to 
restate  the  cup  gross  weight. 

Department's  Position:  We  agree  with 
Wanxiang.  We  have  enumerated  the 
criteria  which  must  be  met  before  we 
will  correct  an  alleged  clerical  error  in 
Certain  Fresh  Cut  Flowers  From 
Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews,  61  FR 
42833  (August  19,  1996)  (Colombian 
Flowere).  We  have  corrected  this  error 
because  it  is  obvious  from  the  record 
that  an  error  occurred.  Furthermore,  we 
examined  the  data  that  Wanxiang 
placed  on  the  record  on  behalf  of 
another  respondent  and  found  that  the 
sum  of  the  weights  for  cups  and  for 
cones  is  nearly  identical  to  the  single 
weight  that  Wanxiang  reported. 
Fmlhermore,  we  agree  with  Wanxiang 
that  we  should  aggregate  the  gross- 
weight  calculation  for  cups  and  cones. 
While,  for  purposes  of  analyzing  and 
verifying  the  reported  data,  we  normally 
prefer  tluit  these  data  be  segregated,  it 
doesn't  matter  mathematically  for  the 
purposes  of  calculating  the  margin 
whether  the  gross  wei^ts  for  cups  and 
cones  are  segregated  or  aggregated 
because  we  use  the  same  steel  values  for 
both  cups  and  cones.  Therefore,  for 
purposes  of  calculating  Wanxiang's 
margin,  we  aggregated  the  cup  and  cone 
gross  weights. 

Comment  5:  Peer/Chin  Jun  argues  that 
the  Department  should  not  disallow  a 
certain  supplier's  scrap  offset  to  direct 
materials  cost  Peer/Chin  Jun  argues  that 
the  Department  has  verified  this 
supplier's  scrap  offset  in  previous 
reviews  and  that  this  supplier  submitted 
adequate  data  on  behalf  of  Peer/Chin 
Jun  for  the  Department  to  find  that  the 
methodology  used  was  reasonable. 

Peer/Chin  Jun  contends  further  that 
the  Department  also  cited  the  great 
variance  in  this  supplier's  reported 
scrap  weights  as  a  percentage  of  gross 
weight  as  a  reason  for  disallowing  the 
scrap  offiset.  Peer/Chin  Jun  argues  that  it 
is  logical  that  scrap  weight  should  vary 
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depending  on  the  model  and 
component.  Peer/Chin  Jun  also 
contends  that  the  scrap  weight  does  not 
vary  much  when  compared  only  to 
other  components  of  the  same  type,  and 
it  asserts  that  scrap  rates  will  be  higher 
for  some  types  of  components  than  for 
others.  Peer/Chin  Jun  also  asserts  that 
the  scrap  weights  reported  by  this 
supplier  are  similar  to  those  claimed  by 
other  respondents. 

TImken  asserts  that  it  would  be 
ludicrous  to  accept  this  supplier's 
unsupported  claim  for  a  scrap 
allowance  given  the  fact  that  this 
supplier  failed  to  explain  its  allocation 
methodology  after  having  been  given  an 
opportunity  to  do  so. 

Department's  Position:  We  agree  with 
Timken.  We  disallowed  the  scrap  ofiset 
for  this  supplier  because  Peer/Chin  Jun 
fiuled  to  support  its  claim  for  a  scrap 
ofEset.  Peer/Chin  Jun  foiled  to  respond 
to  our  two  requests  to  describe  how  it 
calculated  the  scrap  oSset  Moreover. 
Peer/Chin  Jun  failed  to  provide  any 
useful  information  which  we  could  use 
to  calculate  the  scrap  o^set.  (t  is 
irrelevant  whether  the  great  variance  in 
scrap  rates  is  reconcilable.  The  claim 
that  it  is  reconcilable  does  not  mitigate 
the  failure  to  provide  an  explanation  of 
bow  the  calciilation  was  performed. 
Therefore,  we  conclude  that  this 
supplier  failed  to  support  a  scrap  oSset 
and  we  have  disallowed  this  o^et 

Comment  6:  Timken  claims  that  the 
verification  report  confirms  CMC  buys 
rings  for  cups  and  cones  and  cages  from 
outside  entities  and  that  the  turning  of 
rings  for  cups  and  cones  also  occurs  at 
outside  entities.  Timken  states  that  it 
has  submitted  information  on  the  record 
which  will  permit  the  direct  valuation 
of  these  components  based  on  the  cost 
of  those  inputs  in  India  and  that  these 
should  be  used  in  the  final  results. 
Timken  contends  further  that  the 
verification  report  indicates  that  no 
more  than  a  certain  percentage  of  scrap 
produced  should  be  factored  into  the 
final  result  calculations  for  the  final 
results. 

Timken  remarks  that  it  has  asked 
repeatedly  that  the  Department  conduct 
a  top-down  verification  of  total 
employment,  total  production,  and  total 
hours  allocated  to  the  subject 
merchandise.  Timken  claims  that  the 
lack  of  such  information  leaves  each  of 
the  reported  labor  factors  without  an 
objective  benchmark  against  whidi  it 
could  be  compared. 

Timken  states  that,  because  data 
pertaining  to  forging,  machining,  heat 
treatment,  and  grinding  stages  of 
production  was  provided  by  facsimile 
from  a  subcontractor,  the  information 
could  not  be  traced  to  CMC's  source 


documents.  Timken  claims  that  CMC 
cannot  evade  verification  because 
operations  were  performed  by 
subcontractors  and  that  this  should  be  a 
basis  for  finding  that  CMC  foiled 
verification,  not  an  excuse  to  accept 
unsupported  focsimile  documents. 

CMC  responds  that,  as  noted  in  the 
verification  report,  the  FOP  data  for 
production  not  completed  at  CMC  was 
provided  voluntarily  by  its 
subcontractors  and  the  Department 
noted  no  discrepancies;  therefore,  there 
is  no  reason  to  reject  the  subcontractors' 
focsimiles.  CMC  states  that  it  is  not 
surprising  that  the  data  reported  by 
subcontractors  could  not  be  traced  to 
CMC's  source  documents  because  the 
source  documents  involving  the 
subcontractors'  operations  are 
maintained  by  the  subcontractors  and 
those  docxunents  could  have  been 
examined  by  the  Department  had  it 
chosen  to  do  so.  Therefore.  CMC  argues, 
the  Department  should  rely  on  the  FOP 
information  provided  by  Yantai  CMC 
which  included  FOP  data  provided  by 
subcontractors  for  various  phases  of  the 
production  process. 

Department's  Position:  Although 
Timl»n  states  that  it  submitted 
information  for  the  record  to  permit 
direct  valuation  in  India  of  components 
purchased  by  CMC,  this  information  is 
irrelevant.  In  foct,  as  the  verification 
report  describes  on  page  8.  CMC 
imported  all  of  the  steel  used  in 
manufacturing  all  components  of  the 
subject  merchandise.  CIMC  then  sent  the 
imported  steel  to  a  subcontractor  which 
made  the  component  firom  CMC's  steel. 
Thiis,  CMC  did  not  actually  purchase 
the  component  from  the  subcontractor, 
but  rather,  CMC  purchased  the 
processing  services  of  the  subcontractor. 
In  short,  the  subcontractor  merely 
performed  part  of  the  manufocturing 
process  for  CMC.  Therefore,  it  is 
appropriate  to  use  CMC's  raw  materials 
expenses  and  the  subcontractor's  FOP  to 
construct  NV  rather  than  a  surrogate 
value  for  the  finished  component. 

We  disagree  with  Timken  that  we 
should  reject  the  information  from 
verification  which  was  provided  to  the 
verifiers  at  verification  by  facsimile 
transmission.  We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)(2)  of  the  Act  and  our 
regulations.  Although  a  verification  was 
not  required  by  statute,  the  Department 
decided  to  verify  the  acctiracy  of  CMC's 
submissions. 

The  courts  have  long  agreed  that 
verification  is  a  selective  procedure  and 
the  Department's  ability  to  verify 
complete  responses  is  constrained  by 
limitations  on  time  and  resources.  See, 
e.g..  Bomont  Indus,  v.  United  States,  733 


F.  Supp.  1507,  1508  (OT  1990).  As  in 
this  case,  it  is  not  always  practicable  for 
the  Department  to  conduct  verifications 
of  all  companies,  suppliers,  and 
subcontractors  during  every  review.  The 
Department  has  considerable  latitude  in 
picking  and  choosing  which  items  it 
will  examine  in  detail.  See  Monsanto 
Co.  V.  United  States,  698  F.  Supp.  275. 
281  (OT  1988)  (citing  Hercules,  Inc.  v. 
United  States.  673  F.  Supp.  454. 469 
(Crr  1987)).  It  is  enough  for  the 
Department  "to  receive  and  verify 
sufficient  information  toUmionably  and 
properly  make  its  determination." 
Hercules,  673  F.  Supp.  at  471;  see  also 
Certain  Internal-Combustion  InduatriaJ 
Forklift  Tmcks  From  Japan:  Final 
Resiilts  of  Antidiunping  Chify 
Administrative  Review.  62  FR  5992, 
5602  (February  6. 1997). 

Therefore,  contrary  to  Timken's 
assertions,  the  foct  that  the  Department 
could  not  devote  the  resources 
necessary  to  verify  CMC  Yantai's  entire 
responses  does  not,  alone,  call  those 
responses  into  question.  Moreover,  to 
the  extent  we  found  problems  with 
those  portions  of  the  responses  that  we 
did  verify,  these  problems  were 
relatively  minor  and  did  not  seriously 
call  the  responses  into  question,  neither 
with  respect  to  the  portions  we  did 
verify  nor  those  which  we  did  not.  See 
Forklift  Trucks  From  Japan,  62  FR  at 
5602.  For  these  reasons,  we  have 
continued  to  rely  upon  the  respondents' 
complete  responses,  except  where 
indicated. 

2.(b)  Labor  Valuation 

Comment  1 :  Timken  argues  that  the 
Department  should  restate  all 
respondents'  indirect  labor  percentages 
because  the  reported  percmitages  are, 
according  to  Timken,  implausible. 
Qting  an  affidavit  by  one  of  its 
employees.  Timken  claims  that  it 
requires  3  to  4  minutes  to  produce  a 
bearing  in  the  United  States,  but  that  it 
requires  an  hour  to  produce  a  bearing  in 
China.  Timken  then  asserts  that  certain 
respondents  reported  direct  labor 
figures  lower  than  3  to  4  minutes, 
which.  Timken  contends,  would 
indicate  a  productivity  rate  greater  than 
that  which  U.S.  firms  experience. 
Timken  contends  that  the  reported  total 
labor  hours  per  bearing  respondents 
reported  are  therefore  too  low  and 
argues  that  the  Department  should 
restate  the  figures.  Timken  argues  that 
the  available  evidence,  including  an 
affidavit  by  one  of  its  employees,  as  well 
as  the  productivity  rates,  numbers  of 
employees,  and  indirect  labor 
percentages  of  other  TRB  foctories  in 
other  coimtries,  indicates  that 
respondents  have  grossly  understated 
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total  labor  and  indirect  labor  costs.  In 
addition.  Timken  asserts,  respondents 
have  not  substantiated  their  reported 
indirect  labor  and  selling,  general,  and 
administrative  (SG&A)  labor  percentages 
and  supplemental  responses  have  not 
overcome  the  deficiencies  in  the 
original  responses.  Timken  also  suggests 
that  the  foct  that  the  Department  found 
at  verification  that  Luoyang  may  have 
misclassified  some  types  of  labor 
indicates  that  other  respondents  made 
the  same  misclassification,  given  the 
uniformify  of  the  indirect  labor  and 
SG&A  labtMT  percentages  respondents 
reported.  Timken  argues  that,  for  these 
recisons,  the  Department  should  reject 
the  indirect  and  SG&A  labor  percentages 
all  respondents  reported  and  use  fobor 
percentages  calculated  based  on  other 
information  which  is  on  the  record  as 
the  focts  available  in  this  case. 

Guizhou  Machinery,  et  al.,  Peer/Chin 
Jun,  and  L&S  argue  that  the  Department 
verified  the  ratios  respondents  reported 
in  this  review  and  in  all  previous 
reviews.  Respondents  also  contend  that 
the  data  which  petitioner  submitted  in 
order  to  support  its  argtmients  are 
tmsupported,  self-serving,  and 
unverified  and  that  because  petitioner's 
assertions  are  inconsistent  with  verified 
information,  the  Department  should  not 
use  Timken's  information  to  contradict 
substantiated  data.  Finally,  respondents 
assert  that  petitioner  has  grossly 
exaggerated  the  significance  of  the 
discrepancy  in  Luoyang's  data  and  use 
of  focts  available  for  all  respondents  as 
a  result  would  be  inappropriate. 

Department's  Position:  We  disagree 
with  Timken.  Timken  essentially  argues 
that  we  should  restate  respondents' 
indirect  and  SG&A  labor  percentages 
because  the  labor  data  respondents 
submitted  is  allegedly  implausible. 
However,  we  examined  the  data  Timkan 
uses  to  support  its  assertions  and  found, 
as  described  below,  that  Timken's 
analysis  of  that  data  was  flawed. 
Moreover,  as  respondents  note,  that  data 
was  neither  verified  nor  substantiated 
on  the  record. 

Timken  asserts  that  some  respondents 
reported  direct  labor  figures  Which 
would  indicate  a  productivity  rate 
greater  than  the  United  States.  In  fact, 
when  we  examined  the  data,  we  found 
that,  contrary  to  Timken's  assertion,  no 
respondent  reported  direct  labor  for  a 
complete  bearing  as  low  as  4  minutes. 
Furthermore,  in  most  instances,  the 
reported  direct  fobor  for  complete 
bearings  wns  approximately  two  to  three 
times  the  3  to  4  minutes  that  Timken 
sfotes  are  required  to  produce  a  bearing 
in  the  United  States  and,  in  some 
instances,  the  reported  direct  labor  was 
significantly  hi^er  than  4  minutes. 


While  we  did  find  direct  labor  figures 
for  individual  components  that  were 
lower  than  3  minutes,  it  is  to  be 
expected  that  the  production  time  for  a 
component  would  be  less  than  that  of  a 
complete  bearing.  It  would  be 
inappropriate  to  presume  that 
respondents  understated  direct  labor 
becaiise  the  reported  time  required  to 
produce  a  component  in  China  is  less 
than  the  time  Timken  sfotes  is  required 
to  produce  a  whole  bearing  in  the 
United  Sfotes. 

In  addition,  the  affidavit  Timken 
presents  is  internally  inconsistent 
regarding  productivity  rates.  See 
Memorandum  from  Program  Manager  to 
Office  Director  dated  October  29, 1997. 
However,  as  noted  above,  we  foimd  that, 
in  most  instances,  the  direct  labor 
respondenfo  reported  for  complete 
bearings  was  approximately  two  to  three 
times  the  3  to  4  minutes  that  Timken 
states  are  required  to  produce  a  bearing 
in  the  United  States.  "Thus,  the  direct- 
labor  rates  respondents  reported  are 
generally  consistent  with  the 
productivity  rates  we  can  infer  from  the 
sfotements  at  paragraph  12  of  the 
Timken  affidavit. 

From  the  evidence  on  the  record,  we 
conclude  that  the  dafo  resfrandenfo 
reported,  far  from  beii^  impfousible. 
suggests  strongly  that  the  productivity 
rate  for  respondents  is  much  lower  than 
the  rate  for  companies  in  the  United 
Sfotes. 

While  respondenfo.  as  Timken  notes, 
generally  reported  in  their  original 
responses  that  the  indirect  and  SG&A 
labor  percentages  were  both  about 
twenty  percent  of  direct  labor,  most 
respondenfo  revised  the  reported 
percentages  in  response  to  our 
supplemental  questionnfures.  We  have 
verified  the  direct  fobor  hours  and  the 
indirect  and  SG&A  fobor  percentages  of 
two  respondenfo. 

Finally,  while  Luoyang  may  have 
misclassified  some  types  of  labor,  as 
discovered  at  verification  (see  Luoyang 
Verification  Report  dated  April  23, 1997 
at  page  8),  we  regard  this  as 
inconsequential  in  Luoyang's  case. 
Luoyang  reported  some  labor,  which 
Timken  asserfo  should  have  been 
classffied  as  indirect  labor,  as  direct 
labor.  It  is  important  to  note  that  the 
labor  which  may  be  more  properly 
classified  as  indirect  labor  is  captured  in 
the  response  as  direct  labor.  Thus,  were 
we  to  reclassify  some  of  this  fobor  as 
indirect  fobor.  we  would  increase  the 
indirect  labor  percentage  and  decrease 
the  total  direct  fobor  figtire  by  the 
amount  of  labor  that  was  reclassified. 
The  net  result  of  thfo  reclassification 
would  therefore  yield  no  difference  in 
the  total  fobor  for  Luoyang's 


merchandise.  Moreover,  as  noted  abovei 
it  would  be  inappropriate  to  make 
inferences  about  the  data  other 
respondenfo  reported  based  on  our 
findings  at  the  ver^cation  of  Luoyang's 
response. 

In  conclusion,  for  the  reasons  stated 
above,  we  find  that  the  dafo  respondenfo 
reported  are  reasonable  and  accurate. 
We  see  no  reason  to  reject  respondenfo' 
reported  labor  dafo  or  to  resort  to  the 
use  of  facts  available  in  order  to  resfote 
the  reported  labor  data.  Therefore,  we 
have  accepted  respondenfo'  fobor  dafo 
as  reported  and  corrected  at  verification. 
Comment  2:  Timken  contends  that  the 
hourly  cosfo  which  the  Department  used 
to  value  indirect  fobor  and  SG&A  fobor 
were  undersfoted  in  the  preliminary 
resulte.  Timken  asserts  that  it  is  not 
appropriate  to  use  the  direct- labor 
hourly  cost  for  indirect  and  SG&A  fobor 
rates  because  these  hourly  costs  are 
considerably  higher  than  direct-fobor 
hourly  cosfo,  which  the  dafo  from  SKF 
India  support.  Timken  also  asserts  that 
office  employees,  constituting  SG&A 
labor,  have  a  considerably  shorter  work 
week  than  factory  workms  in  India  and 
that  the  Department  should  have  taken 
this  into  account  in  calculating  hourly 
labor  cosfo  based  on  «nnin>)  or  monthly 
compensation. 

Timken  suggesfo  that  the  Departmmt 
assign  cosfo  among  the  different  types  of 
labor  by  applying  the  average  hourly 
labor  cost  from  SKF  Indfo's  1995-96 
annual  report  to  all  fobor  hours.  Timken 
contends  that  such  a  blended  rate  would 
reflect  appropriate  weights  amoqg 
direct,  indirect,  and  SG&A  fobor  hours, 
as  well  as  among  skilled,  semi-skilled, 
and  unskilled  workers,  at  an  actual 
bearing  foctory  in  a  country  at  a  level  of 
econcMnic  development  comparable  to 
the  PRC.  Timken  also  suggesfo,  as 
alternatives,  a  simple  average  of  the 
average  cosfo  of  workers  that  can  be 
properly  included  and  indirect  and 
SG&A  labor  from  Investing,  Licensing  ft 
Trading  Conditions  Abroad,  India 
(DL&T).  rates  based  on  SKF  Indfo's  labor 
contract  and  rates  based  on  dafo  from 
Tafo  Timken.  Timken's  affiliate  in  hidia. 

Guizhou  Machinery,  et  al.  argue  that 
the  Department  should  continue  to  use 
IL&T  date  because  these  date  reflect 
publicly  avaifoble  pubUshed 
information,  which  Guizhou  Machinery, 
et  al.  contend  is  more  reliable  than 
company-specific  dafo  which  Timken 
submitted.  Guizhou  Machinery,  et  at. 
also  note  that  the  use  of  publicly 
available  published  information  fo 
consistent  with  the  Department's 
practice  and  prior  reviews  of  this  order. 
Guizhou  Machinery,  et  al.  point  out  that 
all  of  Timken's  alternative 
methodologies,  except  for  the  suggestion 
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to  use  a  blended  rate,  rely  on 
unpublished,  unverified  data  that 
produce  distortive  results.  Guizhou 
Machinery,  et  al.  contend  further  that 
the  Etepartment  should  reject  Timken's 
suggested  blended-rate  methodology 
because  the  Department  has  data  more 
specific  to  the  POR,  because  SKF  India 
manufactures  products  other  than 
bearings,  and  because  the  blended-rate 
methodology  inflates  the  costs  of  skilled 
and  unskilled  direct  labor  improperly. 

Peer/Chin  )un  and  L&S  contend  that 
hourly  costs  for  indirect  labor  and 
SG&A  labor  were  not  understated  in  the 
preliminary  results.  Peer/Chin  )ua  and 
L&S  argue  that  Timken's  suggested 
methodology  does  not  take  into  account 
the  number  of  workers  in  each  category 
of  worker,  which  results  in  an 
improperly  hi^  representation  of 
higher-paid  workers.  Based  on  the 
factual  situation  developed  in  this 
record.  Peer/Chin  Jun  and  LAS  contend 
that  the  Department's  methodology  is 
appropriate. 

Department's  Position:  We  disagree 
with  Timken.  While  it  is  true  that  some 
categories  in  IL&T,  such  as  accountants 
and  inspectors,  have  higher  average 
labor  costs  than  those  of  skilled 
laborers,  other  categories  of  workers  that 
can  be  included  properly  in  indirect  and 
SG&A  labor,  such  as  quality  inspectors, 
cleaning  workers,  clerks,  and  typists, 
have  lower  average  labor  costs  than 
those  of  skilled  laborers.  Timken  argues 
that,  because  the  simple  average  of  these 
wage  rates  is  greater  than  the  rates 
which  we  used  in  our  preliminary 
nsults,  the  cost  of  indirect  and  SGftA 
labor  was  understated.  We  generally  do 
not  regard  simple  averages  to  be 
accurate  reflections  of  actual  experience 
because  simple  averages  do  not  reflect 
factors  other  than  the  one  being 
averaged.  In  this  instance,  a  simple 
average  of  labor  costs  does  not  take  into 
account  the  number  of  each  type  of 
worker  employed  by  a  producer.  For 
example,  it  is  unlikely  that  the 
respondents  in  this  case  employ  the 
same  number  of  toolmaken,  qiiality 
inspectors,  foremen,  mechanical 
engineera,  and  cleaning  workers.  Thus, 
a  simple  average  of  the  labor  costs  for 
these  types  of  workers  is  an  inaccurate 
measure  of  the  actual  experience 
because  it  assumes  that  there  is  an  equal 
number  of  workers  from  each  of  the 
named  vocations.  The  record  does  not 
contain  any  information  which  specifies 
the  number  and  vocation  of  workers 
employed  at  each  factory.  Therefore,  we 
conclude  that  the  simple  averages  of 
wages  from  IL&T  that  Timken  cites  ata 
an  improper  tool  for  analysis  in  this 
instance.  In  addition,  for  these  same 
reasons,  we  conclude  that  Timken's 


suggestion  to  use  a  simple  average  of 
rates  from  IL&T  in  order  to  value 
indirect  and  SG&A  labor  costs  is 
inappropriate  and  therefore 
unacceptable. 

Timken  also  points  to  SKF  India's 
1995-96  annual  report  in  support  of  its 
assertion  that  indirect  and  SG&A  labor 
costs  are  higher  than  direct  labor  costs. 
As  noted  earlier,  it  is  inappropriate  to 
use  SKF  India's  data,  given  the  fact  that 
we  have  other,  broader-based  data 
available  for  the  valuation  of  indirect 
and  SG&A  labor  expense.  As  we 
indicated  in  Butt-Weld  Pipe  at  21062,  it 
is  appropriate  in  NME  cases  to  rely,  to 
the  extent  possible,  on  publicly 
available  statistical  information  from  the 
first  choice  sxirrogata  country  to  value 
factors  of  production  over  company- 
specific  data.  In  addition,  while  it  might 
be  true  that  SKF  India's  overhead  and 
SG&A  labor  costs  are.  on  average,  higher 
than  its  direct  labor  costs,  it  is  not  clear 
from  the  record  that  this  is  true  of  moat, 
or  evoi  any,  other  companies  that 
produce  tapered  roller  bearings  in  India. 
It  is  also  not  clear  whether  SIG'  India 
employs  workers  of  the  various 
vocations  found  at  a  TRB  factory  in  the 
same  proportions  as  the  Chinese 
respondents.  Finally,  SKF  India 
produces  merchandise  other  than  TRBs 
and  we  cannot  segregate  the  amount  of 
labor  dedicated  to  non-TRB  production 
from  the  given  total  labor  costs. 
Tharefr»e,  we  continue  to  use  public 
statistical  information  in  place  of 
company-specific  data.  We  note, 
however,  that  we  use  SKF  India's  data 
for  valuing  overhead  expenses  other 
than  indirect  labor  solely  because  we 
have  no  other,  more  appropriate  data 
with  which  to  valiie  such  expenses. 

We  find  that  Timken  has  not 
demonstrated  successfully  that  direct- 
labor  rates  are  not  a  reasonable  surrogate 
for  valuing  indirect  and  SG&A  labor 
expenses.  For  these  reasons,  we  have 
not  altered  our  methodology  for  these 
final  results.  We  wiU  examine  this  issue 
in  future  reviews,  however,  to 
determine  the  continued 
appropriateness  of  this  methodology. 

Comment  3:  Timken  asserts  that  tne 
Department  based  labor  costs  on  the 
hours  paid  rather  than  hours  actually 
worked  and  contends  that  this 
methodology  does  not  take  into  account 
vacations,  sick  leave,  or  any  other  time 
for  which  respondents  paid  but  for 
which  employees  did  not  work. 
ConsequMidy,  Timken  argues,  the 
hourly  rate  thus  calculated  does  not 
represent  what  the  employer  paid  for  an 
hour  of  actual  work. 

Guizhou  Machinery,  et  al.  argue  that 
the  Department  has  rejected  this 
argument  in  prior  reviews  and  should 


continue  to  do  so  in  this  review. 
Guizhou  Machinery,  et  al.  contend  that 
there  is  no  support  for  Timken's 
contention  that  hourly  labor  costs 
should  reflect  only  the  expenses 
accrued  to  an  employer  for  the  time  the 
employee  performs  actual  work. 
Guizhou  Machinery,  et  al.  further  note 
that  the  Department's  calculations 
include  the  cost  of  fringe  benefits  and 
argue  that  no  adjustment  is  necessary. 
Finally,  Guizhou  Machinery,  et  al.  claim 
that  the  verification  report  for  CMC 
Yantai  demonstrates  that  factory 
workers  are  not  paid  for  idle  time  and 
thiu  Timken's  argument  that  the 
Department's  hourly  rate  does  not 
represent  what  the  employer  paid  for  an 
hour  of  actual  wcwk  is  incorrect 

Department's  Position:  We  disagree 
with  Timken.  In  our  preliminary  results 
we  valued  direct  labor  using  rates 
reported  in  IL&T,  which  states  that 
fringe  benefits  normally  add  between  40 
percent  and  50  percent  to  base  pay.  See 
FOP  Memorandum,  attachment  II  at 
page  52.  Accordin^y,  we  multiplied 
baM  pay  by  1.45  in  order  to  incorporate 
frinea  benefits.  FOP  Memorandum  at  4. 

Whereas  Timken  suggests  we 
calculate  a  wage  rate  based  only  on  time 
spent  on  the  job,  we  find  that  expenses 
related  to  holidays,  vacation,  sick  leave, 
etc. ,  belong  in  the  niuneratcH'  of  the 
surrogate  labor^rate  calculation  and  that 
the  amount  of  time  spent  on  vacatkm 
and  sick  leave  belongs  in  the 
denominator  of  the  calculation.  Because 
the  employer  incurs  expenses  both  for 
employee^  on  vacation  and  employees 
on  the  job,  it  incun  a  ftflly  loaded  labor 
cost  to  produce  the  merchandise.  By 
adjusting  the  base  pay  to  include  such 
fringe  bniefits  as  vacation,  sick  leiave. 
and  casual  leave,  we  calculated  a  fully 
loaded  direct-labor  rate  that  more 
accurately  represents  the  actual  direct- 
labor  cost  to  the  manufacturer.  See  TRBs 
vn  at  6200-6201.  Therefore,  there  is  no 
need  to  account  for  actual  houn 
woriied. 

Comment  4:  Gidzhou  Machinery 
argues  that  the  Department  treated  all 
labor  reported  from  one  supplier  as 
skilled  labor  rather  than  unskilled  labor 
erroneously.  Guizhou  Machinery  cites 
its  supplemental  response  in  support  of 
its  assertion. 

Timken  contends  that  it  is  not  clear 
from  the  record  that  the  Department 
accepted  Guizhou  Machinery's  claimed 
ratio  of  skilled  to  unskilled  labor  hours 
and  argues  that  the  Department  should 
only  make  this  change  if  it  is  oonvinced 
of  the  accuracy  of  the  claimed  ratio. 

Department's  Position:  We  agree  wdth 
Guizhou  Machinery.  Guizhou 
Machinery  indicated  the  actual  amount 
of  unskilled  labor  for  the  models 
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produced  by  the  supplier  in  its  April  24, 
'  1997  response  at  page  6.  Furthermore, 
the  proportion  of  this  unskilled  labor  to 
the  total  labor  reported  in  the  response 
is  consistent  wi&  Guizhou  Machinery's 
characterization  in  the  narrative  of  its 
October  30, 1996  response  at  pages  6 
through  7.  ThereficHe,  we  have  made  this 
change  for  these  final  results. 

Comment  5:  Xiangfan  argues  that  the 
Department  treated  all  labor  reported 
bom  one  supplier  as  skilled  labor  rather 
than  unskilled  labor  erroneously. 
JCiangfan  cites  its  supplemental 
response  in  support  of  its  argument 
Xiangfiin  requests  that  the  Department 
correct  its  labor  rate  by  using  the 
"blended"  labor  rate  cited  in  the  FOP 
memorandum  at  4. 

Timken  contends  that  it  is  not  clear 
from  the  record  that  the  Department 
accepted  Xiang£an's  claimed  ratio  of 
skilled  to  unskilled  labor  hours  and 
argues  that  the  Department  should  only 
make  this  diange  if  it  is  convinced  of 
the  accuracy  of  the  claimed  ratio. 

Department's  Position:  We  agree  with 
Xiangfan.  Although  Xiangfan  only 
reported  assembly  labor  in  the  sldlled- 
,  labor  field  in  its  database,  its  narrative 
response  contained  the  ratio  of  skilled 
and  unskilled  labor.  Upon  review,  it  is 
clear  that  we  should  have  applied  the 
"blended"  labor  rate  rather  than  the 
skilled  labor  rate  and  we  have  corrected 
this- rate  for  these  final  results. 

Comment  6:  Timken  argues  that  the 
selling  activities  of  the  U.S.  affiliate  are 
not  included  in  the  total  labor  hours 
upon  which  CMC  bases  its  indirect  and 
SG&A  labor  percentages.  Timken  notes 
that,  while  selling  fobor  houn  would 
need  to  be  included  in  order  to  derive 
fair  indirect  and  SG&A  labor  expenses, 
it  is  too  late  for  CMC  to  place 
information  on  the  record  for  the  fint 
time.  Timken  requests  that  the 
Department  use  Uie  facts  available  to 
determine  the  margin  or  at  least  for  the 
purpose  of  calculating  indirect  and 
SG&A  labor. 

Timken  also  contends  that  another 
respondent  in  this  review  included 
support  workns  in  direct  labor,  thereby 
allegedly  undentating  the  percentage  of 
indirect  workers  and.  because  the  two 
respondents  share  the  same  coimsel,  it 
is  possible  that  a  similar  problem  exists 
with  CMC's  labor  reporting. 

CMC  responds  that  Timken  provides 
no  basis  for  its  argument  that  selling 
activities  are  not  part  of  the  calculation 
of  SG&A.  CMC  states  that  the 
Department  verified  CMC's  reported 
SG&A  percentage  by  calculating  the 
percentage  itseff  and.  therefore,  the 
Department  should  use  the  verified 
number. 


Department's  Position:  We  disagree 
with  Timken  that  we  should  recalctdate 
CMC's  indirect  and  SG&A  labor 
percentages  to  reflect  labor  incurred  by 
CMCs  U.S.  affiliate.  This  labor  has 
nothing  to  do  with  the  production  of 
subject  merchandise  and  is  not  a  part  of 
the  cost  of  manufacture  (COM).  Rather, 
we  find  that  CMC's  U.S.  a£Bliate's  labor 
cost  pertains  to  selling  the  merchandise 
to  unaffiliated  customers  in  the  United 
States.  Therefore,  we  have  deducted  the 
expenses  associated  with  sUch  labor 
bom  CEP  instead  of  including  them  in 
the  COM.  As  described  in  our  response 
to  conunent  5  of  section  6 
(Miscellaneous  Issues),  below,  we  have 
deducted  all  expenses  incurred  by  the 
U.S.  affiliate  from  CMC's  CEP. 

We  also  disagree  with  Timken's 
supposition  that  CMC  may  have  made 
an  error  in  its  SG&A  calculation  simply 
because  another  respondent  who  shares 
the  same  counsel,  made  an  error.  It 
would  be  inappropriate  for  us  to  make 
such  an  assimiption.  Furthermore,  we 
verified  the  SG&A  percentage  and, 
therefore,  have  used  it  for  the  final 
results. 

2.(c)  Overhead,  SG&A  and  Profit 
Valuation 

Comment  1:  Timken  argues  that  SKF 
India's  overhead  and  SGj^  ratios  the 
Department  used  to  calculate  overhead 
and  SG&A  are  underatated.  Timken 
contends  that  SKF  India  purchased 
forgings  from  its  subcontracton. 
Because  production  of  forgings  from 
bearing-quality  alloy  steel  is  capital- 
intensive,  Tiinken  argues,  a  prcKlucer 
that  subcontracts  the  forging  operation 
would  have  higher  material  costs  but 
lower  fixed  and  overhead  costs.-  Timken 
claims  that,  because  the  Chinese 
producere  do  not  purchase  forged 
materials,  their  experience  is  dissimilar 
to  that  o(SKF  India.  Based  on  this 
reasoning,  Timken  states  that  the 
Department  should  increase  the  costs  of 
raw  materials  to  reflect  the  forging 
values  or  increase  the  overhead  costs  to 
reflect  the  use  of  lower-value  materials 
and  additional  capital-intensive 
overhead  costs.  Timken  suggests  a 
method  which  the  Department  could 
use  to  achieve  this.  Finally,  Timken 
states  that  the  Department  should  also 
recalculate  the  ratio  of  SG&A  to  material 
costs  using  the  revised  material  costs. 
Guizhou  Machinery,  et  al.  state  that, 
although  the  Department  has  a 
preference  for  basing  overhead  and 
SG&A  rates  on  industry-wide  published 
information,  because  industry-wide 
information  is  not  available,  the 
Department  used  overhead  and  SG&A 
rates  applicable  to  SKF  India.  Guizho 
Machinery,  et  al.  state  further  that 


because  SKF  India  produces  non-subject 
merchandise,  its  annual  report  does  not 
allow  for  the  specific  allocation  of  labor 
for  overhead  and  SG&A  used  in  the 
production  of  TRBs  and,  therefore,  the 
Department  cannot  make  any  spedlfic 
adjxistments  to  these  company-wide 
overhead  and  SG&A  ratios. 
Furthermore,  Guizhou  Machinery,  et  al. 
state  that  the  Department  does  not 
typically  adjtist  the  component  values 
used  to  derive  SG&A  and  overhead 
latioe  in  the  mannw  Timken  suggests. 
Consequentiy,  Guizhou  Machinery,  et 
al.  argue,  the  Department  should  not 
adjust  the  expenses  it  used  from  the 
SKF  report  to  formulate  ratios  to 
determine  actual  amounts  for  overhead 
and  SG&A. 

ating  TRBs  Vm  at  6178,  Peer/Chin 
Jun  and  L&S  state  that  the  Department 
should  use  the  same  methodology  that 
it  has  in  previoxis  reviews. 

Department  Position:  We  disagree 
wdth  Timken's  request  that  we  adjust 
the  overhead  and  SG&A  rates.  While  we 
prefer  to  base  our  Actors  information  on 
industry-wide  public  information, 
information  regarding  overhead  and 
SG&A  rates  for  producers  of  subject 
merchandise  during  the  POR  (except  for 
the  indirect-labor  portion  of  overhead 
and  SG&A.  which  we  valued  separately) 
is  not  available.  Therefore,  we  used  the 
overhead  and  SG&A  rates  applicable  to 
SKF  India,  a  company  that  produces 
subject  and  non-subject  merchandise. 
In  deriving  these  rates,  we  used  the 
SKF  data  both  with  respect  to  the 
numerators  (total  overhead  and  SG&A 
expenses,  respectively)  and 
denominator  (total  cost  of 
manufacturing).  This  methodology 
allowed  us  to  derive  internally 
consistent  ratios  of  SKF  India's 
overhead  and  SG&A  expenses.  These 
ratios,  when  multiplied  by  the  facton  of 
production  we  used  in  our  analysis.    • 
constitute  the  best  available  information 
concerning  the  overhead  and  SG&A 
expenses  that  would  be  incurred  by  a 
PRC  bearings  producer  given  such 
factors  of  production.  Timken's 
recommended  adjustment  would  reduce 
the  denominator  but  would  leave  the 
overhead  and  SG&A  expenses  in  the 
numerator  unchanged.  As  such,  we  find 
that  this  adjustment  would  itself  distort 
the  resulting  ratio,  rather  than  cure  the 
alleged  distortion  in  our  calculations. 
Furthermore,  because  SKF  India 
produces  non-subject  merchandise,  its 
annual  report  does  not  allow  us  to 
allocate  labor  for  overhead  and  SG&A 
used  specifically  in  the  production  of 
TRBs.  Thus,  we  caimot  make  any 
specific  adjustments  to  tbese  company- 
wide  overhead  and  SG&A  ratios. 
Hierefore,  we  have  used  the  ratios  we 
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used  in  the  preliminary  lesults  for  these 
final  results. 

Comment  2:  Timken  claims  that  the 
Department  must  isolate  the  direct-labor 
component  of  SKF  India's  cost  of  goods 
sold  in  order  to  calculate  the  overhead 
rate  as  a  percentage  of  the  total  of 
materials,  plus  direct  labor,  and 
overhead  based  on  SKF  India's  annual 
report  Timken  suggests  that  this  can  be 
done  by  subtracting  from  SKF  India's 
total  labor  costs  the  proportion  that 
relates  to  overhead  and  SG&A.  Qting  its 
comments  with  regard  to  labor  costs, 
Timken  also  asserts  that  the  Department 
should  account  for  the  differences  in 
labor  costs  between  direct  labor  and 
labor  for  overhead  and  SG&A. 

Guizhou  Machinery,  et  al.  state  that 
Timken  has  confused  labor  costs  with 
labor  inputs  and  attempted  erroneously 
to  use  the  former  to  establish  ratios  for 
the  latter.  Guizhou  Machinery  et  al. 
contend  that  the  Department  calculates 
surrogate  values  for  cost,  not  input 
quantities,  and  that  the  Department 
should  reject  Timken's  suggested 
methodology. 

Department's  Position:  We  disagree 
with  Timken.  Timken  mischaracterizes 
our  calculation  of  overhead.  Our 
calculation  of  overhead  incorporates 
both  direct  and  indirect  labor  costs  as 
explained  below.  As  we  noted  in  the 
FOP  Memorandum  at  page  5,  we 
calculate  an  overhead-to-COM  ratio  by 
dividing  SKF's  total  overhead  expense 
by  the  sum  of  SKF's  total  materiabi. 
direct  labor,  indirect  labor,  and 
overhead  expenses  from  its  annual 
report  We  calculate  the  COM 
component  of  constructed  value  for 
subject  merchandise  by  summing  direct 
material  expense,  direct  labor  expense, 
indirect  labor  expense,  and  overhead 
expense.  However,  while  we  know  the 
direct  material  expense,  direct  labor 
expense,  and  indirect  labor  expense  of 
the  subject  merchandise,  we  do  not 
know  the  overhead  expense  of  the 
subject  merchandise.  Therefore,  in  order 
to  calculate  the  COM  component  of 
constructed  value  for  subject 
merchandise,  we  must  substitute  a 
surrogate  for  overhead  expense.  We 
calculate  this  siurogate  overhead 
expense  by  multiplying  COM  by  the 
overhead-to-COM  ratio  we  calculated 
using  SKF  India's  data.  This 
substitution  leaves  COM  as  the  sole 
luiknown  factor.  Therefore,  we  solve  for 
COM  using  the  direct  material  expense, 
direct  labor  expense,  indirect  labor 
expense,  and  the  overhead-to-COM 
ratio.  Because  both  direct  and  indirect 
labor  figures  are  part  of  this  calculation, 
we  do  not  need  to  adjust  for  the  fact  that 
both  direct  and  indirect  labor  are 
included  in  SKF  India's  labor  expense 


in  our  calculation  of  the  overhead-to- 
COM  ratio.  Therefore,  there  is  no  need 
to  segregate  the  direct-labor  component 
from  sign's  financial  statements  in  order 
to  calculate  the  percentage  because  we 
do  not  use  only  direct  labor  expense  in 
our  calculations. 

Comment  3:  Timken  argues  that  the 
Department  designated  the  line  item 
"traded  goods"  in  the  SKF  India  report 
incorrectly  as  a  materials  cost  to  include 
in  the  calculation  of  the  overhead. 
SG&A,  and  profit  rates.  Timken  asserts 
that  "traded  goods"  are  finished 
products  which  SKF  India  purchased 
and  which  have  nothing  to  do  with  its 
manufacturing  operations.  Timken 
states  that  SKF  India's  financials 
segregate  "purchases  of  traded  goods" 
from  "raw  materials  and  bought  out 
components  consumed"  and,  in  a 
diSierent  part  of  the  report,  separates 
them  from  products  SKF  "manufactvued 
and  sold  during  the  year."  Timken 
states  further  that  the  report  identifies 
"purchases  of  traded  goods"  as  "ball 
and  roller  bearings."  "bearing 
accessories  and  maintenance  products," 
and  "textile  machinery  components." 
Timken  notes  that,  in  past  reviews,  the 
Department  included  only  steel  costs  in 
the  cost  of  materials,  not  finished 


products.  Petitioner  contends  that  this 
prior  approach  is  correct  and,  because 
traded  goods  are  already  manufactured 
and  do  not  affect  production,  the 
Department  should  exclude  them  fit>m 
the  overhead  denominator. 

Guizhou  Machinery,  et  al.  respond 
that  Timken's  argiunent  with  regard  to 
"traded  goods"  is  misgiuded  and  that 
the  Department's  calculations  in  the 
preliminary  results  concerning  this  line 
item  were  correct.  Guizhou  Machinery, 
et  al.  state  further  that  the  fact  that  SKF 
India  did  not  manufacture  these  items 
does  not  mean  that  the  expense  of 
purchasing  them  should  not  be  included 
as  a  part  of  the  denominator  the 
Department's  overhead  calculations. 

Department's  Position:  We  disagree 
with  Timken.  In  past  reviews  we  did  not 
include  a  line  item  for  "purchases  of 
traded  goods"  in  the  COM  because  the 
SKF  India  fii>ancial  statements  that  we 
used  in  those  reviews  did  not  include 
this  line  item.  In  this  review,  however, 
the  SKF  financials  include  a  separate 
line  item  for  this  cost  and  we  have 
included  it  in  the  COM.  According  to 
the  description  in  the  SKF  report,  it  is 
appropriate  to  consider  "purchases  of 
traded  goods"  as  COM  expenses.  They 
are  not  overhead  or  SG&A  expenses  but 
instead  reflect  the  common  practice  of 
manufacturers  purchasing  finished  and 
semi-finished  goods  to  meet  their 
clients'  demand.  SKF  does  not  incur 
direct  materials  or  direct  labor  expenses 


with  respect  to  these  products  but 
instead  incurs  the  expense  of  * 

purchasing  them.  Because  these 
purchased  goods  are  an  int^ral  portion 
of  cost  of  goods  sold,  they  are  ordinary 
business  expenses  that  we  cannot 
ignore.  Therefore,  for  the  final  results, 
we  included  "purchases  of  traded 
goods"  as  part  of  the  denominators  in 
the  everfaead,  SG&A,  and  profit-rate 
calculations. 

3.  Freight 

Comment  1 :  Timken  contends  that  the 
Department  understated  the  marine- 
insurance  expense  by  applying  a  per-ton 
insurance  rate  for  sulfur  dye  instead  of 
a  value-based  insurance  rate  as  a 
surrogate  value  for  shipments  of  subject 
merchandise.  As  evidence,  Timken  cites 
the  Department's  questionnaire  as 
indicating  marine-insurance  premiums 
are  normally  based  on  the  value  of 
merchandise.  Timken  recommends  that 
the  Department  calculate  a  marine- 
insurance  factor  based  on  the  ratio  of 
the  insurance  charge  per  ton  of  sulfur 
dye  divided  by  the  value  of  sulfur  dye 
per  ton  (based  on  U.S.  Customs  value) 
and  apply  this  factor  to  the  price  of 
TRBs  sold  in  the  United  States.  Timken 
^laiiQA  that  this  tats  can  more 
reasonably  be  applied  to  U.S.  TRB 
prices  to  estimate  marine-insurance 
expenses. 

Guizhou  Machinery,  et  erf.  contend 
that  it  is  not  reasonable  to  assume  that 
the  difference,  if  it  exists,  in  Indian 
marine-insurance  rates  applicable  to 
shipments  of  sulfur  dye  and  TRBs  can 
be  measured  acciirately  simply  by 
comparing  the  difhrence  in  product 
values  because,  Guizhou  Machinery,  et 
al.  assert,  insurance  rates  are  not  based 
on  value  alone.  Guizhou  Machinery,  et 
al.  claim  that  Timken  has  not 
demonstrated  that  its  suggested 
adjustment  would  be  more  accurate 
than  the  actual  rates  which  the 
Department  used  in  the  preliminary 
results  and  which  are  consistent  with 
the  calculations  in  other  NME  cases. 
Finally,  Guizhou  Machinery,  et  al. 
assert  that  Timken's  argument  is  based 
upon  Customs  values  which  have  not 
been  submitted  on  the  record  for  this 
review. 

Department's  Position:  While  we 
agree  with  Timken  that  the  use  of  value- 
based  rates  is  preferable  to  weight-based 
rates,  we  cannot  use  its  suggested 
methodology  to  calcidate  an  insurance 
rate  based  on  value.  Timken  suggest  that 
we  use  Customs  value  to  compute  the 
insurance  rate.  However,  premiums  are 
typically  based  on  the  sales  value  of  the 
merchandise,  not  the  U.S.  Customs 
value.  There  may  be  a  significant 
difference  between  the  value  that 
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Customs  assigns  to  merchandise  and  the 
value  that  the  market  assigns  to 
merchandise.  Therefore,  because  we  do 
not  have  the  total  sales  price  for  sulfur 
dye,  and  because  we  do  not  have  the 
Customs  values  of  the  imported  subject 
merchandise,  we  must  continue  to  value 
insurance  expense  based  on  weight, 
which  we  do  have  on  the  record. 

It  has  been  our  practice  in  Chinese 
cases  to  base  insurance  rates  on  the 
sulfur  dye  data,  regardless  of  the  type  of 
value  of  the  product  See.  e.g..  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Freshwater 
Crawfish  Tail  Meat  from  the  People's 
Republic  of  China,  62  FR  14392,  14396 
(March  26, 1997).  and  Sebacic  Acid 
from  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Administrative  Review,  62  FR  42755, 
42758  (August  8, 1997).  Therefore,  we 
have  applied  those  data  in  this  case. 

Comment  2:  Wanxiang  asserts  that  the. 
Department  failed  to  convert  the 
marine-insiuance  expense  bora  rupees 
to  U.S.  dollars  in  its  margin  calculation. 

Department's  Position:  We  agree  with 
Wanxiang  and  have  corrected  it  for 
these  final  results. 

Comment  3:  Guizhou  Machinery 
contends  that  the  Department  erred  by 
using  the  east-coast  rate  to  calculate 
ocean  freight  for  all  transactions  in  spite 
of  the  fact  that  some  transactions  had 
west-coast  destinations. 

Department's  Position:  We  agree  with 
Guizhou  Machinery.  This  error  is 
obvious  frt)m  the  record  and  we  have 
corrected  it  for  these  final  results. 

4.  Facts  Available 

Comment  1:  Peer/Chin  )un  argue  that 
the  Department  inappropriately  resorted 
to  the  use  of  bets  available  for 
calculating  the  margins  for  certain 
models  for  which  FOP  data  were 
actually  available.  In  one  instance.  Peer/ 
Chin  Jun  contend  that  the  Department 
failed  to  match  U.S.  sales  appropriately 
with  their  FOP  data  because  respondent 
miscoded  the  supplier  code  in  the 
database. 

In  a  second  instance,  Peer/Chin  Jun 
argue  that  the  E>epartment  should  not 
have  used  facts  available  for  models 
supplied  by  a  firm  which  received  facts 
available.  Peer/Chin  Jun  asserts  that 
such  a  decision  penalizes  Peer/Chin  Jim 
unfairly.  Peer/Chin  Jun  assert  that  the 
Department  should  apply  the  weighted- 
average  margin  it  calculated  for  all  of 
Peer/Chin  Jim's  other  U.S.  sales  to  these 
sales,  as  the  Department  did  in  the 
preliminary  results  for  models  for  which 
Peer/Chin  Jun's  suppliers  did  not 
provide  FOP  data. 

In  a  third  instance,  Peer/Chin  Jun 
argue  that  the  Department  should  use 


the  FOP  data  for  a  certain  model  that 
was  submitted  by  a  "substitute" 
producer,  which  is  a  producer  other 
than  the  actual  supplier  of  the 
merchandise. 

Finally,  Peer/Chin  Jun  argue  that,  due 
to  a  typographical  error,  some  sales  had 
an  incorrect  factory  code  in  the 
database.  Peer/Chin  Jun  add  that,  even 
if  the  Department  does  not  determine 
that  this  error  is  obvious  from  the 
record,  the  Department  should  use  data 
submitted  by  a  particular  producer  that 
did  supply  FOP  data  for  this  model. 

With  regard  to  the  first  instance, 
Timken  notes  that  Peer/Chin  Jun  admit 
that  this  may  have  been  the  result  of  a 
typographical  error.  Timken  argues  that 
it  is  too  late  to  attempt  a  correction  of 
so  fundamental  an  error. 

Timken  argues  that,  with  respect  to 
the  second  instance,  the  E)epartment 
should  continue  to  use  facts  availaUe 
because  the  data  submitted  by  the 
supplier  of  that  data  contained  major 
flaws.  Due  to  the  proprietary  nature  of 
the  flaws,  cannot  be  discussed  in  this 
notice.  See  Peer/Chin  Jun's  final  results 
analysis  memorandum  dated  October 
29,  1997. 

With  respect  to  the  third  instance, 
Timken  argues  the  NV  of  merchandise 
of  a  produce  is  the  NV  of  merchandise 
of  that  producer  regardless  of  how  the 
NV  is  determined.  Timken  contends 
that  Peer/Chin  Jun's  request  would  be 
no  different  if  it  came  from  an  importer 
of  a  respondent  whose  margin  is 
determined  on  the  basis  of  facts 
available  asking  to  have  the  margin  of  a 
cooperating  respondent  applied  instead. 
Tiniken  argues  that  it  would  be  contrary 
to  the  remedial  purpose  of  the 
antidumping  law  to  honor  Peer/Chin 
Jun's  request 

With  regard  to  the  final  instance, 
Timken  argues  that  the  Department 
should  not  accept  data  frt^m  a 
"substitute"  producer,  which,  Timken 
asserts,  would  enable  a  respondent  to 
review  the  record  for  the  most  favorable 
data,  unrelated  to  its  own -operations, 
which  other  respondents  have 
submitted. 

Timken  adds  that  Peer/Chin  Jun  has 
not  shown  sufficient  effort  in  gathering 
information  bom  its  suppliers  or  in 
encouraging  those  suppliers  to  submit 
complete  iniPormation.  Timken  argues 
that,  in  light  of  this  failure,  the 
Department  should  base  Peer/Chin  Jun's 
margin  on  the  facts  available. 

Department's  Position:  With  regard  to 
the  first  instance,  we  agree  with  Peer/ 
Chin  Jun  that  the  firm  reported  the 
wrong  factory  code  for  these  models  in 
Exhibit  1  of  its  June  3, 1997 
supplemental  response.  It  is  obvious 
bom  the  record  as  it  existed  prior  to  the 


preliminary  results  that  this  was  a 
clerical  error  and  that  the  correct  factory 
code  can  be  obtained  from  the  other 
modeb  listed  in  that  exhibit.  Therefore, 
we  have  corrected  the  code  for  these 
models. 

With  regard  to  the  second  instance. 
we  disagree  with  Peer/Chin  Jun.  but. 
because  of  its  proprietary  nature,  we 
cannot  discuss  this  issue  in  the  context 
of  this  notice.  For  a  discussion  of  this 
issue,  please  see  Memorandum  bom 
Laurie  Parkhill  to  Richard  Moreland 
dated  November  3, 1997. 

With  respect  to  the  third  instance,  we 
agree  with  Peer/Chin  Jun.  We 
inadvertently  omitted  a  constructed 
value  for  one  particular  model.  We  have 
corrected  this  error  for  the  final  results. 

Finally,  with  regard  to  the  last 
instance,  we  disagree  with  Peer/Chin 
Jun.  Proprietary  information  contained 
in  Exhibit  6  of  the  firm's  November  12. 
1996  response  prevents  our  conclusion 
that  this  was  a  typographical  error.  See 
Peer/Chin  Jun's  final  results  analysis 
memorandum  dated  October  29,  1997 
for  a  further  discussion  of  this  issue. 
Moreover,  because  Peer/Chin  Jun  failed 
to  either  provide  FOP  data  directly  from 
this  supplier  or  name  a  source  for 
substitute  data  in  its  supplemental 
response,  we  have  applied  facts 
available  to  these  U.S.  sales. 

5.  Assessment 

Comment  1:  Timken  contends  that 
one  of  the  Harmonized  Tariff  Schedule 
(HTS)  numbers  listed  in  the  scope 
section  of  the  preliminary  results  does 
not  exist  and  requests  that  the 
Department  announce  the  correct 
number  for  TRBs  in  the  final  results. 
Timken  also  contends  that  the  scope 
section  did  not  include  products 
corresponding  to  Tariff  Schedules  of  the 
United  States  (TSUS)  item  number 
692.32.  which  it  claims  were  subject  to 
the  original  order.  Timken  argues  that, 
if  the  Department  is  unable  to  identify 
all  of  the  HTS  nimibers  that  correspond 
to  TSUS  692.32.  it  should  at  least 
identify  two  particular  HTS  numbers  as 
within  the  scope  of  the  order. 

Department's  Position:  We  agree  with 
Timken.  We  examined  the  HTS  and 
discovered  that  there  were  inaccuracies 
in  the  scope  section  of  the  Preliminary 
Results,  we  have  fixed  this  error  in  the 
scope  section  of  this  notice,  above,  and 
we  have  reiterated  the  textual 
description  of  the  order  in  this  notice. 
Finally,  we  attempted  to  identify  the 
HTS  numbers  which  correspond  to 
TSUS  692.32,  but,  aside  from  the  two 
particular  HTS  numbms  which  Timken 
identified,  we  were  unable  to  identify 
the  specific  HTS  numbers  that 
correspond  to  TSUS  692.32.  We 


61290  Federal  Register  /  Vol.  62.  No.  221  /  Monday.  November  17,  1997  /  Notices 


determined  that  it  is  appropriate  to 
apply  the  order  to  TRBs  which  enter 
under  the  two  HTS  numbers  Timken 
identified  (8708.99.80.15  and 
8708.99.80.80)  and  we  have  added  these 
two  particular  HTS  numbers  to  the 
scope  section  of  this  notice. 

Conunent  2:  Great  Wall  and 
Huangzhou  argue  that  the  Department 
should  issue  instructions  to  Customs  to 
liquidate  entries  from  Great  Wall  and 
Huangzhou  at  the  duty  rate  at  which 
entries  from  these  companies  were 
made.  In  addition,  both  companies 
claim  that  the  deposit  rate  for  future 
shipments  from  both  companies  should 
be  8.83  percent. 

Timken  argues  that  the  Department 
should  apply  a  rate  of  25.36  percent  to 
Great  Wall  because  the  8.83  percent 
quoted  in  the  final  results  of  the  1994- 
95  review  was  a  clerical  error.  Timken 
also  asserts  that  the  Department  should 
apply  a  rate  of  29.4  percent  to 
Huangzhou  because  that  is  the  PRC  rate 
in  the  review  in  which  it  was  first 
difiierentiated  as  a  separate  entity. 

Department's  Position:  We  agree  with 
respondents  in  part.  During  this  POR, 
Great  Wall's  and  Huangzhou's  entries  of 
subject  merchandise  entered  the  United 
States  with  a  cash-deposit  requirement 
of  8.83  percent,  the  PRC-wide  rate  in 
effect  during  the  POR,  because  we  had 
never  conducted  a  review  of  either 
entity.  For  this  review,  we  determined 
that  both  respondents  were  separate 
^froBi  the  PRC  entity  (see  Preliminary 
Remilts  at  36766-7).  However,  no  party 
requested  a  review  of  either  separate 
entity.  Consistent  with  19  CFR  353.22(e) 
which  establishes  the  automatic 
liquidation  of  entries  if  the  party  is  not 
subject  to  review,  we  will  instruct 
Customs  to  liquidate  entries  during  the 
POR  at  the  fate  required  at  the  time  of 
entry.  Further,  these  companies  will  be 
required  to  post  cash  deposit  at  their 
current  cash-deposit  rate  until  such  time 
as  that  rate  is  changed  pursiiant  to  a 
final  results  of  review  of  the  company. 

Comment  3:  Transcom  argues  tliat  the 
Department  cannot  alter  the  rate  of 
duties  assessed  on  or  to  be  deposited  on 
entries  of  merchandise  that  were 
exported  by  companies  which  were  not 
subject  to  this  review  because  the 
statute  limits  the  review,  and  the 
resulting  determination,  to  those 
companies  for  which  a  review  was 
requested.  Transcom  argues  that  the 
Department's  regulations  provide  an 
explicit  directive  that  merchandise 
exported  by  luireviewed  companies  will 
be  liquidated  at  the  duty  deposit  rate 
and  that  an  exporter  that  is  not  under 
review  would  have  no  reason  to 
anticipate  that  antidumping  duties 
assessed  on  its  merchandise  would  vazy 


from  the  deposit  rate.  Citing  Sigma 
Corp.  V.  United  States.  841  F.  Supp. 
1255  (Crr  1993),  Transcom  contends 
that  the  Department's  failure  to' provide 
notice  to  the  unreviewed  companies 
precludes  a  change  in  their  deposit  and 
assessment  rates.  Transcom  also  argues 
that,  because  unreviewed  exporters  do 
not  meet  the  prerequisites  for 
application  of  facts  available,  the 
Department  is  precluded  &t>m  resorting 
to  facts  available  in  determining  a  rate 
for  such  companies.  Finally,  Transcom 
argues  that  the  Department  should  not 
assign  the  PRC-wide  rate  to  TRBs 
exported  by  companies  outside  of 
China.  Transcom  contends  that  the 
premise  underlying  the  PRC  rate  is 
inapplicable  to  companies  outside 
China. 

Timken  argues  that  Transcom  fails  to 
establish  its  claim  that  the  companies  to 
which  it  refers  are  not  covered  by 
review  because  it  failed  to  name  those 
companies.  Timken  contends  that,  to 
obtain  separate  rates,  it  is  incumbent  on 
Transcom  to  request  a  review  and 
provide  the  necessary  information  for 
the  Department  to  make  a 
determination. 

Department's  Position:  We  disagree 
with  Transcom.  As  we  discussed  in 
TRBs  VIII  at  6187: 

It  is  OUT  policy  to  troat  all  exporters  of 
subject  merch«ndise  in  NME  countries  as  a 
single  government -controlled  entity  and 
assign  that  entity  a  single  rate,  except  for 
those  exporters  which  demonstrate  an 
absence  of  government  control,  twth  in  law 
and  in  hd,  writh  respect  to  exports  *  *  * 
Pursuant  to  our  NME  policy,  we  presume 
that  all  PRC  exporters  or  producers  that  have 
not  demonstrated  that  they  are  separate  from 
PRC  government  control  belong  to  a  single, 
state-controlled  entity  (the  "PRC  enterprise") 
for  which  we  must  calculate  a  single  rate  (the 
"PRC  rate").  The  CIT  has  upheld  our 
presumption  of  a  single,  state-controlled 
entity  in  NME  cases.  See  UCF  America,  Inc. 
V.  United  States.  870  F.  Supp.  1120. 1126 
(CIT  1994),  Sigma  Corp  I.  and  Tkutfin 
Machinery  Import  &  Export  Corp.  v.  United 
States.  606  F.  Supp.  1008. 1013-15  (CIT 
1992).  Section  3S3.22(a)  of  our  regulations 
allows  interested  parties  to  request  an 
administrative  review  of  an  antidumping 
duty  order  once  a  year  during  the  aiuiversary 
month.  This  regulation  specifically  states  that 
interested  parties  must  list  the  "specified 
individual  producers"  to  be  covered  by  the 
review.  In  the  context  of  NME  cases,  we 
interpret  this  regulation  to  mean  that,  if  at 
least  one  named  producer  or  exporter  does 
not  qualify  for  a  separate  rate,  the  PRC 
enterprise  as  a  whole  (i.e.,  aU  exporters  that 
have  not  qualified  for  a  separate  rate)  is  part 
of  the  review  (this  is  analogous  to  our 
practice  in  market-economy  cases  of 
including  in  reviews  persons  affiliated  to  a 
company  for  which  a  review  was  requested). 
On  the  other  hand,  if  all  named  producers  or 
exporters  are  entitled  to  separate  rates,  there 


has  been  no  request  for  a  review  of  the  PRC 
enterprise  and,  therefore,  the  NME  rats 
remains  unchanged. 

The  practice  described  above  is  a 
longstanding  one.  Therefore,  we 
disagree  with  Transcom 's  assertion  that 
companies  not  named  in  the  initiation 
had  no  notice  and  opportunity  to  defend 
their  interests  by  demonstrating  their 
independence  from  the  PRC  entity.  We 
attempted  to  send  requests  for 
information  to  every  company  named  in 
the  notice  of  initiation  and  to  the 
government  of  the  PRC,  and  we  inquired 
with  the  U.S.  Embassy  and  consulates  in 
the  PRC  for  addresses  and  telephone 
numbers  of  TRB  producers  in  the  PRC 
See  Letter  from  Laurie  Parkhill  to 
Interested  Parties  dated  August  12, 
1996,  Letter  from  Laurie  Paikhill  to 
China  Chamber  of  Commerce  dated 
August  12,  1996.  and  the  two 
Memoranda  from  Analyst  to  Program 
Manager  dated  August  19,  1996. 
Furthermore,  the  antidumping  duty 
order  on  TRBa  is  10  years  old.  Thus,  any 
company  in  the  PRC  which  exports 
TRBs  to  the  United  States  should  be 
aware  of  the  fact  that  it  must  request  a 
separate-rate  determination  in  order  to 
avoid  the  application  of  the  PRC  rate  to 
its  entries. 

Any  company  that  believes  it  is 
entitled  to  a  separate  rate  may  place 
evidence  on  the  record  supporting  its 
claim.  See  our  response  to  comment  2 
of  this  section.  Because  the  companies 
to  which  Transcom  refers  (Transcom 
does  not  name  the  companies  in 
question;  it  is  therefore  impossible  for 
us  to  determine  who  they  are)  evidently 
did  not  exercise  their  opportunity  to 
request  an  administrative  review  or 
separate-rate  determination,  we  have 
continued  to  apply  the  PRC  rate  to  these 
firms. 

Finally,  we  disagree  with  Transcom 
that  we  should  not  assign  the  PRC-wide 
rate  to  TRBa  exported  l^  companies 
outside  of  China.  Although  Transcom 
asserts  that  the  premise  underlying  the 
PRC  rate  is  inapplicable  to  companies 
outside  China,  it  is  impossible,  given 
the  lack  of  any  information  about  these 
firms,  to  detomine  whether  the 
appropriate  sale  to  review  is  made  by 
the  third-country  reseller  to  the  United 
States  or  by  the  Chinese  producer  or 
exporter  to  the  third-country  reseller.  If 
a  third-coimtry  exporter  of  subject 
merchandise  wishes  to  have  its  own 
margin  rate,  it  is  incumbent  upon  that 
exporter  to  submit  information,  as 
Premier  and  Chin  Jun  have  done, 
demonstrating  that  it,  and  not  the 
Chinese  producers  or  exporters,  made 
the  sale  to  the  United  States. 
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6.  Miscellaneous  Issues 

Comment  1:  Timken  argues  that  the 
Department  should  treat  ^es  of  subject 
merchandise  by  Chinese  suppliers  to 
Chin  Jun  as  export  price  (EP)  sales  made 
by  the  Chinese  suppliers  instead  of 
Peer/Chin  Jim's  sales  because  the  record 
indicates  that  Peer/Chin  Jun's  suppliers 
knew  or  had  reason  to  know  that  sales 
to  Peer/Chin  Jun  were  ultimately 
destined  for  sale  to  the  United  States 
and,  therefore,  the  review  should  be 
terminated  with  respect  to  Chin  Jtm 
because  Chin  Jim  had  no  reviewable 
sales. 

Timken  contends  that  Peer/Chin  Jun's 
suppliers  had  reason  to  know  the 
ultimate  destination  of  the  subject 
merchandise  because  bearings  sold  to 
the  U.S.  market  are  all  identified  with 
Peer's  trade  name.  Qting  Titanium 
Sponge  fix>m  Russia  (Titanium  Sponge), 

61  FR  9676,  9677  (1996),  and  Fresh 
Garlic  fipom  the  People's  Republic  of 
China  (Garlic).  61  FR  68229,  68230 
(December  27, 1996),  Timken  argues 
that,  for  the  reasons  stated  above,  there 
is  sufficient  evidence  on  the  record  for 
the  Department  to  impute  knowledge  on 
behalf  of  Peer/Chin  Jim's  suppliers. 

Timken  also  asserts  that  Oiin  Jun  is 
simply  a  purchasing  office  of  Peer  and 
has  no  independent  existence.  Timken 
argues  that,  because  Peer  and  Chin  Jun 
are  efiisctively  the  same  company,  the 
sale  from  the  unaffiliated  supplier  to 
Peer/Chin  Jun  is  the  appropriate  sale  to 
examine  and.  citing  Persid&tes  from  the 
People's  Republic  of  China  (Persul&tes), 

62  FR  27222,  27234  (May  19, 1997). 
argues  that  it  is  immaterial  whether  the 
merchandise  purchased  by  Peer/Chin 
Jun  is  resold  to  a  customer  outside  the 
United  States.  Timken  also  argues  that, 
even  if  Department  precedent  pennitteid 
consideration  of  Peer's  resales  to  third 
countries.  Peer's  third-country  sales 
were  nearly  nonexistent  and  cannot 
rationally  form  the  basis  for  agBiiming 
that  Chinese  vendors  did  not  know  that 
the  United  States  was  nearly  always  the 
ultimate  destination.  Timken  contends 
that,  even  if  the  third-country  sales  were 
known  by  the  Chinese  suppliers,  the 
vohune  of  sales  is  small  enough  that  it 
would  not  constitute  sufficient  cause  of 
confusion  about  the  ultimate  destination 
of  the  merchandise. 

Timken  allies  that  Peer/Chin  Jun 
took  affirmative  steps  to  mislead  its 
suppliers  of  subject  merchandise  as  to 
the  destination  of  the  merchandise  and 
that  Peer/Chin  Jun  made  its  claim  that 
its  suppliers  could  not  have  known  that 
the  merchandise  was  for  exportation  to 
the  United  States  based  on  this  £act. 
Timken  argues  that,  to  the  extent  that 
Peer/Chin  Jun  affirmatively  and 


deliberately  attempted  to  mislead  its 
suppliers  in  order  to  affect  the  dumping 
margin,  the  Department  cannot  permit 
this  to  avoid  encouraging  respondents  to 
manipulate  the  rules  to  their  advantage 
and,  if  Peer/Chin  Jun's  suppliers  did  not 
report  such  sales  in  their  responses  due 
to  deception  on  the  part  of  Peer/Chin 
Jun,  the  Department  should  assign  a 
margin  separately  to  Peer/Chin  Jun 
based  on  adverse  £acts  available. 

Peer/Chin  Jun  argues  that  the 
Department  correctly  issued  a  rate  to 
Chin  Jun  and  notes  that  the  Department 
issued  antidumping  margins  to  Chin  Jun 
in  four  previous  reviews.  Peer/Chin  Jun, 
in  citing  19  CFR  353.45(b),  argues  that 
the  statute  and  the  Department's 
regulations  provide  for  such  a 
calculation  when  the  reseller/exporter  is 
related  to  the  U.S.  customer. 

Witb  respect  to  the  sales  from  Chin 
Jun's  suppliers,  Peer/Chin  Jun  argues 
that  Timken  contradicts  itself  when 
Timken  argues  that  Chin  Jun's  suppliers 
must  have  known  the  destination  of 
bearings  marked  "Peer"  and  yet  also 
argues  that  Chin  Jun's  suppliers'  lack  of 
knowledge  of  the  destination  was  the 
result  of  Chin  Jun's  efforts  to  misleed 
these  suppliers  into  believing  that  Peer/ 
Chin  Jun  sell  bearings  on  a  worldwide 
basis.  Peer/Chin  Jun  contends  that  both 
cannot  be  true.  Rather,  Peer/Chin  Jun 
argues  that  its  suppliers  did  not  report 
these  sales  because  they  did  not  know 
that  the  ultimate  destination  was  the 
United  States. 

Peer/Chin  Jun  argues  that  the  test 
employed  by  the  Department  is  whether 
Chin  Jun's  suppliers  knew  or  should 
have  known  that  the  bearings  were 
destined  for  the  United  States.  Peer/ 
Chin  Jun  argues  that  there  is  no 
evidence  on  the  record  that  supports 
such  a  finding.  Peer/Chin  Jun  argues 
that  the  "special  markings"  refened  to 
in  Titanium  Sponge  provide  for 
specious  logic  in  its  case,  because.  Peer/ 
Chin  Jun  contends,  it  is  not  uncommon  • 
for  companies  such  as  Peer  and  Timken 
to  use  their  brand  name  for  sales  made 
throughout  the  world.  Therefore,  the 
trademark  "Peer"  imprinted  on  a 
bearing  does  not  necessarily  indicate 
knowledge  of  the  merchandise's  final 
destination. 

In  contrast  to  the  cases  cited  by 
Timken,  Peer/Chin  Jun  points  to  NSK 
Ud.  et.  al.  v.  United  States  (NSK),  969 
F.  Supp.  34  (OT,  June  17, 1997),  in 
which  the  Court  affirmed  the 
Department's  traditional  application  of 
the  "knowledge  test"  to  resellers.  Peer/ 
Chin  Jun  argue  that  A/51C  requires  the 
Department  to  find  evidence  of  actual 
knowledge  that  particular  sales  were 
destined  for  importation  into  the  United 
States  before  concluding  that  the 


manufacturer  knew  or  should  have 
known  the  destination.  Peer/Chin  Jun 
contends  that  the  factual  situation  does 
not  exist  in  the  instant  case  where  it 
made  sales  to  the  United  States  but  also 
made  some  sales  to  third  countries. 

Peer/Chin  Jun  also  argues  that,  in 
NSK,  the  Court  recognized  that  the 
"knowledge  test"  h^  such  a  high 
standard  that  a  reseller  can  exploit  the 
system  by  selectively  providing 
Imowledge  to  its  suppliers  (which  the 
Court  called  the  "perfect  scenario"). 
Peer/Chin  Jun  argues  that,  even  if  this 
were  the  case,  NSK  would  require  the 
Department  to  reach  the  same 
conclusion.  In  contrast  to  Timken's 
allegations.  Peer /Chin  Jun  assorts  that  it 
did  not  coiK:oct  a  "perfect  scenario." 
Rather,  Peer/Chin  Jun  asserts  that  the 
special  status  of  Hong  Kong  and  a 
rationalized  approach  to  purchasing, 
warehousing,  and  shipping  lead  to  ita 
particular  manner  of  conducting 
business. 

Department's  Position:  We  disagree 
with  Timken.  In  cases  where  evidence 
exista  that  a  supplier  had  knowledge 
that  the  ultimate  destination  of  the 
merchandise  was  the  United  States, 
such  as  in  Titanium  Sponge,  Garlic,  and 
Persulfates,  we  have  considered  the  sale« 
by  the  supplier  to  the  reseller  as  the 
starting  price  in  our  margin 
calculations.  However,  no  such 
evidence  of  knowledge  exists  here.  We 
agree  with  Peer/Chin  Jun's 
interpretation  of  NSK.  L,acking  evidence 
of  actual  knowledge  that  particular  sales 
were  destined  for  the  United  States,  we 
cannot  assume  such  knowledge, 
regardless  of  general  knowledge  that 
some  merchandise  was  intended  for 
exportation  to  the  United  States. 
Therefore,  we  continue  to  consider 
Peer's  sales  to  the  first  unaffiliated  U.S. 
customer  as  our  starting  price  for  U.S. 
sales  and  have  neither  terminated  the 
review  nor  used  facta  available  to 
calculate  Chin  Jun's  margin. 

Comment  2:  Timken  contends  that 
Premier  admitted  that  its  suppliers 
knew  or  had  reason  to  know  that  sales 
to  Premio'  were  destined  to  the  United 
States  in  ita  response.  Timken  argues 
that  the  fact  that  Premier's  suppliers 
made  some  shipments  directly  from 
China  to  the  United  States  establishes 
the  suppliers'  knowledge  of  the  eiqxirt 
destination.  Timken  alleges  that  Premiw 
failed  to  provide  information 
concerning  this  issue  which  the 
Department  requested.  Given  this  fact 
pattern.  Timken  argues  that  the 
Department  should  treat  all  sales 
through  Premier  to  the  United  States  as 
export  price  sales  of  the  suppliers  and, 
in  light  of  Premier's  failure  to  provide 
the  requested  information,  the 
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Department  should  apply  adverse  facts 
available  to  such  sales. 

Premier  contends  that  the  Department 
has  reviewed  and  verified  Premier  many 
times  in  the  past  and  has  always  based 
its  margin  calculations  on  Premier's 
own  export  prices.  Premier  argues  that 
the  fact  that  there  were  some  direct 
shipments  from  China  does  not  prove 
that  th^  Chinese  producers  knew  the 
ultimate  destination  of  the  bearings. 
Premier  notes  that  the  factories  were  not 
the  exporters,  but  that  they  shipped  the 
merchandise  to  freight  forwarders  who 
were  responsible  for  arranging  shipment 
to  the  United  States  and  were  the  only 
parties  other  than  Premier  which  knew 
the  ultimate  destination  of  the  bearings. 

Department's  Poation:  We  agree  with 
Premier.  As  we  noted  in  our  response  to 
comment  1  of  this  section,  in  cases 
where  evidence  exists  that  a  supplier 
had  knowledge  that  the  ultimate 
destination  of  the  merchandise  was  the 
United  States,  we  have  considered  the 
sale  by  the  supplier  to  the  reseller  as  the 
starting  price  in  our  margin 
calculations.  However,  the  record  does 
not  prove  that  Premiw's  suppliers  knew 
or  had  reason  to  know  that  sales  to 
Premier  were  to  be  shipped  to  the 
United  States.  In  its  original  response, 
Premier  stated  that  certain  suppliers 
"may  know  or  have  reason  to  know  that 
the  ultimate  destination  of  the 
merchandise  purchased  •  •  •  was  the 
United  States."  See  Premier's  September 
26. 1996  submission  at  A-11.  However, 
in  response  to  a  supplemental 
questionnaire,  Premier  clarified  that 
"[sjome  supplier  [sic]  may  have 
assumed  that  the  subject  merchandise 
would  be  shipped  to  the  United  States." 
Whether  a  supplier  might  assiime  the 
ultimate  disposition  of  the  product  is 
not  sufficient  evidence  of  Imowledge  on 
the  part  of  the  supplier  of  subject 
merchandise  that  Premier  sold  to  the 
United  States.  Therefore,  we  have 
treated  Premier's  reported  sales  as 
Premier's  own  sales  for  the  purposes  of 
calculating  Premier's  margin. 

Comment  3:  Guizhou  Machinery 
cmtends  that  the  Department  erred  by 
not  matching  two  models  purchased 
&om  a  certain  supplier  to  their  correct 
FOP  data.  Guizhou  Machinery  argues 
that  it  can  demonstrate  the  Department's 
error  by  a  review  of  the  catalogs  it 
submitted  in  its  response.  Guizhou 
Machinery  also  contends  that  the  two 
model  numbers  it  reported  in  the  FOP 
data  do  not  actually  exist. 

Timken  contends  that  this  is  not  an 
error  by  the  Department  but  by  Guizhou 
Machinery  and  argues  that  it  is  not 
apparent  from  the  record  that  Guizhou 
Machinery  miscoded  the  entries  for 
these  two  models  inadvertently. 


Department's  Position:  We  disagree 
with  Guizhou  Machinery.  As  described 
in  response  to  comment  4  of  section  2. a. 
(Material  Valuation),  above,  we 
enumerated  the  criteria  which  must  be 
met  before  we  will  correct  an  alleged 
clerical  error  in  Colombian  Flo%vers.  We 
have  not  corrected  this  alleged  error 
because  we  do  not  regard  the  corrective 
documentation  Guizhou  Machinery 
provided  in  support  of  the  clerical-error 
allegation  to  be  reliable.  The  catalogs 
Guizhou  Machinery  referenced  were  not 
catalogs  of  the  supplier  in  question  but 
for  other  suppliers  bom  whom  Guizhou 
Machinery  purchased  subject 
merchandiBe.  Furthermore.  Guizhou 
Machinery  neither  provided  nor  cited  to 
any  documentary  evidence  to  support 
its  claim  that  the  two  purportedly 
erroneous  model  numbers  do  not  exist 
As  a  result,  we  find  nothing  on  the 
record  to  corroborate  Guizhou 
Machinery's  clerical-error  allegation  and 
we  have  not  made  this  change  for  these 
final  results. 

Comment  4:  Peer/Chin  Jun  argue  that 
the  Department  should  correct  a 
ministnial  error  for  a  certain  U.S.  sale. 
Peer/Chin  Jun  argue  that  the  entered 
value  for  this  transaction  is  incorrectly 
listed  and  contend  that  this  error  is 
obvious  from  the  record.  Moreover, 
because  the  firm's  U.S.  duties  and 
international  freight  values  are  based  on 
entered  value,  these  fields  should  be 
adjusted  as  well. 

"Timken  notes  that  Peer/Chin  Jun 
admits  that  it  was  responsible  for.  the 
error  and  that  it  is  now  too  late  to 
attempt  to  revise  questioiuiaire 
responses. 

Department's  Position:  We  agree  with 
Peer/Chin  Jim.  As  described  in  response 
to  comment  4  of  section  2. a.  (Material 
Valiution),  above,  we  enumerated  the 
criteria  which  must  be  met  before  we 
will  correct  an  alleged  clerical  error  in 
Colombian  Flowers.  In  this  case,  we 
'  compared  the  data  reported  for  this  U.S. 
sale  to  additional  contemporaneous  U.S. 
sales  of  the  same  model.  We  conclude 
that  Peer/Chin  Jim  made  a  simple  error, 
the  error  is  obvious  from  information 
already  on  the  record,  and  that  a 
correction  is  easy  to  make.  Therefore, 
for  these  final  results,  because  the 
alleged  error  met  the  criteria 
enumerated  in  Colombian  Flowws  for 
us  to  correct  a  clerical  error,  we  have 
corrected  the  entered  value  for  this 
transaction  and  recalculated  any 
variables  that  are  derived  from  this 
value. 

Comment  5:  Timken  argues  that  the 
Department  should  deduct  U.S.  selling 
expenses  for  CMC's  two  U.S. 
subsidiaries  from  CMC's  CEP.  Timken 
contends  that,  given  CMC's  subsidiaries 


in  California  and  Illinois,  there  must  be 
costs  other  than  inventory  carrying 
costs,  the  only  costs  the  Department 
deducted  in  the  preliminary  results,  that 
CMC  incurred  in  relation  to  these  two 
companies.  Timken  claims  that  CMC 
did  not  submit  financial  statements  ^ 
showing  indirect  selling  expenses, 
including  SG&A  expenses,  incurred  by 
these  two  subsidiary  companies  that  the 
Department  should  have  deducted  bom 
CO*.  Timken  requests  the  Department  to 
either  obtain  this  information  from  CMC 
or  use  the  expenses  of  another  company 
with  CEP  sales  as  facts  available. 

Department's  Position:  We  agree  with 
Timken  that  we  should  deduct  an 
amount  bom  CEP  to  account  for  selling 
expenses  incurred  by  CMC's  U.S. 
affiliate.  We  asked  all  respondent  to 
report  the  selling  expenses  of  U.S. 
affiliates  in  our  orighial  questionnaire. 
CMC  reported  only  inventory  carrying 
costs.  We  asked  CMC  in  our 
supplemental  questionnaire  dated 
January  29. 1997  to  explain  how  CMCs 
U.S.  affiliates  participate  in  the  sales 
process.  CMC  replied  that  it  described 
that  process  in  its  section  A  response. 
However,  our  review  of  section  A 
revealed  no  such  description  beyond  the 
U.S.  affiliate's  name  and  address. 
We  deduct  from  CEP  all  selling 
expenses  inciuied  in  connection  with 
economic  activity  in  the  United  States. 
Because  CMC  failed  to  report  either  the 
expenses  incurred  by  its  U.S.  affiliates 
or  any  description  of  its  U.S.  affiliate's 
activities,  we  had  to  rely  on  the  facts 
available  to  calculate  the  U.S.  affiliate's 
actual  selling  expenses.  Therefore,  as 
facts  available,  we  have  deducted  an 
amount  for  indirect  selling  expenses 
from  CEP  by  basing  this  adjustment  on 
the  "other  expenses"  item  from  the  SKF 
report,  divided  by  COM.  We  then 
applied  this  ratio  to  the  COM  for  CMC 
and  deducted  the  resulting  amount  to 
calculate  CEP. 

Conunent  6:  Timken  states  that  the 
fact  that  CMC  failed  to  report  that 
certain  stages  of  the  production  ptoceas 
were  contracted  out  to  a  subcontractor, 
but  instead  stated  that  the  factors  data 
were  reported  correctly,  does  not 
constitute  verification  and.  as  a  result, 
CMC's  responses  were  deficient 
Moreover.  Timken  asserts,  because  CMC 
alerted  the  Department  to  the 
participation  of  this  separate  entity  only 
after  verification  had  begun,  the 
Department  did  not  have  the 
opportunity  to  plan  for  the  verification 
of  the  accuracy  of  information  relating 
to  this  subcontractor.  Timken  argues 
that  this  oversight  is  not  simply  a 
typographical  error.  Rather,  "Timken 
contencu,  CMC  failed  to  provide  any 
information  about  the  subcontractor. 
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Timken  claims  that,  as  a  result,  the 
Department  was  prevented  bom 
conducting  verification  relating  to  this 
subcontractor  and  that,  when  a 
respondent  has  not  acted  to  the  best  of 
its  ability  to  furnish  information,  the 
statute  directs  that  Department  to  use 
facts  otherwise  available. 

Timken  adds  that  the  name  of  the  ■ 
joint  venture  partner  as  stated  in  the 
response  contradicts  the  name  of  the 
partner  as  identified  in  its  verification 
exhibits. 

CMC  states  that  the  Department 
should  reject  petitioner's  claims  because 
CMC  Yantai  cUd  provide  complete  FOP 
data  for  this  subcontractor,  which  the 
Department  verified.  CMC  claims  that 
the  Department's  report  states  that  CMC 
"failed  to  report  that  the  turning  state 
for  some  cups  and  cones  was  contracted 
out  to  a  subcontractor,  but  noted  that 
the  factors  of  production  data  were 
reported  correctly."  CMC  explains  that 
turning  is  only  part  of  the 
manufacturing  process  and  that  this 
subcontractor  only  performed  this 
function  for  "some"  cups  and  cones. 
CMC  states  that  petitioner's  claim  that 
CMC  provided  no  information  about 
this  subcontractor  is  false  and 
contradicted  by  the  verification  report. 
CMC  quotes  the  report,  "{fjactor-of- 
production  data  for  stages  of  production 
not  completed  at  CMC  were  provided 
voluntarily  by  its  subcontractors,"  and 
the  Department  did  not  note  any 
discrepancies  for  raw-material  inputs. 
Furthermore,  CMC  notes  that  the 
Department  did  verify  information 
provided  by  this  contractor,  including 
the  turning  stage  and  scrap,  and  the 
Department  obtained  worksheets  and 
explanations  for  direct  labor  hours  bom 
subcontractors  and  identified  no 
discrepancies  in  the  report.  CMC  claims 
that  it  complied  with  the  Department's 
requests  during  verification  and 
provided  accurate  information  regarding 
its  factors-of-production  data  in  the 
questionnaire  responses.  Therefore, 
CMC  argues,  there  is  no  basis  to  apply 
facts  available. 

CMC  explains  the  name  of  the  joint 
venture  partner  as  reported  in  the 
response  is  different  from  the  name 
stated  in  the  verification  exhibit  because 
the  response  uses  the  English 
translation  of  the  name,  whereas  the 
verification  exhibit  uses  the 
romanization  of  the  Chinese  words. 
Thus,  CMC  argues,  both  names  refer  to 
the  same  company,  and  there  is  no 
contradiction. 

Department's  Position:  We  agree  with 
CMC.  Timken  has  misinterpreted  the 
verification  report  At  the  beginning  of 
the  verification.  Department  officials 
asked  CMC  officials  for  any  corrections 


to  their  data.  CMC  identified  the  fact 
that  this  particular  subcontractor's  name 
was  omitted  from  the  submitted  FOP 
data,  although  the  data  itself  was 
correct.  The  Department  verified  the 
data  and  found  it  to  be  accurate. 
Ther^ore,  we  find  no  reason  to  apply 
facts  available. 

We  agree  with  CMC  that  the  name  of 
the  joint  venture  partner  as  stated  in  the 
response  and  the  Chinese  version  of  the 
name  both  refer  to  the  same  company. 
Therefore,  there  is  no  discrepancy. 

Comment  7:  Timken  argues  that  the 
Department  should  use  facts  available 
because  CMC  sold  some  parts  separately 
but  reported,  for  each  component,  the 
price  for  a  set  Timken  asserts  that  this 
discovery  was  made  only  at  verification. 
Timken  claims  that  this  is  not  merely  a 
ministerial  error  and  implies  that  this 
tjrpe  of  reporting  was  intentional. 
Therefore,  Timken  argues,  to  the  extent 
that  the  sales  were  not  traced  back  to  the 
invoices,  the  Department  should  assume 
that  the  pricing  is  for  a  set  rather  than 
a  component 

CMC  states  that  petitioner's  assertion 
that  all  components  were  priced  as  a  set 
caimot  be  substantiated  and  must  be 
rejected.  CMC  claims  that,  as  the 
Department  verified,  CMC  mistakenly 
reported  complete  set  prices  for  certain 
component  sales  in  the  U.S.  sales 
listing.  CMC  remarks  that  the 
Department  did  not  note  any  other 
discrepancies  in  the  sales  listing,  and 
that  the  report  indicates  that  these 
reporting  errors  were  simply  an 
oversi^t  CMC  states  further  that  there 
is  no  basis  to  suggest  that  CMC  reported 
the  prices  of  other  component  sales  to 
the  United  States  as  sets  and,  therefore, 
the  Department  should  rely  in  the  final 
results  on  the  verified  sales  prices  CMC 
reported. 

Department's  Position:  As  stated  in 
the  verification  report,  the  Department 
discovered  an  error  in  which  a  few  sales 
which  were  priced  as  sets  instead  of 
components.  When  asked,  CMC  officials 
explained  that  this  was  a  mistake.  We 
performed  sales  traces  for  over  fifty 
percent  of  CMC's  sales  and  found  no 
evidence  to  show  that  the  prices  for 
these  few  sales  were  intentionally 
misstated.  Therefore,  we  made 
appropriate  corrections  to  the  submitted 
data  and  have  used  it  for  these  final 
results. 

Comment  8:  Timken  claims  that  there 
is  a  contradiction  between  the  fact  that 
CMC  sold  to  its  affiliate  in  the  United 
States  yet  the  verification  report  states 
that  the  affiliate  did  not  take  title  to  the 
merchandise.  Timken  also  asserts  that 
there  is  no  indication  that  any  SG&A 
labor  hours  incurred  in  the  United 
States  for  sales  through  CMC's  U.S. 


affiliate  were  included  in  the 
calculation  of  CMC's  SG&A  labor  hours. 
Timken  contends  that  these  fiaws 
represent  reasons  for  the  application  of 
facts  available  to  CMC. 

Department's  Position:  We  disagree 
with  Timken.  The  fact  that  the  affiliate 
did  not  take  title  to  the  merchandise  is 
consistent  with  other  verification 
evidence  on  record  showing  that  CMC, 
and  not  its  affiliate,  actually  made  the 
sale.  The  affiliate  was  only  authorized  to 
sign  a  sales  contract  for  CMC  and  then 
receive  payment  for  the  sale.  Therefore, 
there  is  no  contradiction  and  no 
correction  is  necessary.  With  respect  to 
the  SG&A  expenses  of  CMC's  U.S. 
affiliate,  see  our  response  to  comment  6 
of  section  2.b.  (Labor  Valuation). 

Comment  9:  Timken  statte  that,  upon 
its  review  of  the  verification  report  for 
CMC,  it  observed  clerical  errors  in  the 
NV  calculations  and  requests  the 
Depar^jnent  to  correct  such  errors. 
CMC  states  that  the  request  for 
corrections  should  be  denied  because 
the  deadline  for  commenting  on  the 
analysis  memoranda  has  paMed.  CMC- 
remaiks  that  there  was  ample  time  for 
Timken  to  include  comments  on  the 
analysis  and  that  Timken  improperly 
included  this  comment  in  the  comments 
intended  solely  for  the  verification 
report 

Department's  Position:  We  agree  with' 
Timken  in  part  We  neglected  to  include 
factory  overhead  in  our  calculation  of 
COM.  Correcting  this  error  conforms  the 
calculation  with  our  stated  methodology 
in  the  FOP  Memorandum.  With  respect 
to  CMC's  argument  that  it  is  too  late  to 
correct  this  error,  we  note  that,  in 
instances  where  we  make  a  clerical  error 
in  our  calculatioiu,  we  may  correct  that 
error  at  any  time  regardless  of  whether 
parties  raise  the  issue.  Accordingly,  we 
have  added  factory  overhead'to  COM  as 
we  intended  for  the  preliminary  results. 
However,  contrary  to  Timken 's 
assertion,  we  did  include  SG&A  labor  in 
our  calculation  of  the  cost  of  production 
of  the  subject  merchandise,  so  no 
correction  is  necessary. 

Comment  10:  Luoyang  contends  that, 
in  calculating  Luoyang's  margin,  the 
Department  inadvertently  used  factors- 
of'production  dafa  from  the  origfiial 
diskette  instead  of  the  revised  diskette. 
Luoyang  request  that  the  Department 
use  the  correct  data  to  recalculate  its 
dumping  margin. 

Timken  agrees  that  the  Department 
used  the  earlier  diskette  rather  than  the 
revised  one. 

Department's  Position:  We  agree  that 
we  used  the  wrong  diskette  to  calculate 
the  dtmiping  margin  for  the  preliminary 
results.  For  these  final  results,  we  have 
used  the  revised  database. 
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Ckjmment  1 1 ;  Timken  argues  that  the 
Department  should  include  a  certain 
expense  in  CMC's  direct  materials  costs 
because  respondent  inciirred  this 
expense. 

Department's  Position:  We  agree  with 
Timken.  Because  CMC  actually  incurred 
this  expense  mx  its  material  inputs,  it  is 
appropriate  to  capture  the  expenses  in 
CMC's  direct  materials  costs.  Therefore, 
we  have  included  this  expense  in  CMC's 
direct  materials  costs.  See  CMC's  final 
results  analysis  memorandum  dated 
October  29.  1997  for  a  discussion  of 
how  we  captiired  this  expense. 

Final  Resnhs  (tf  the  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 
the  following  weighted-average  margins 
to  exist  for  the  period  June  1, 1995. 
through  May  31, 1996: 


Manufadurer/ 


Wanxiang 
Shandong 
Luoyang  . 

CMC 

Xiangtan 
Quiztwu 
Zbejtang 


Uaoning  .. 

Preniter  _ 
Qiin  Jun  _ 
PRCRale 


fttogfn 
(peroenl) 


0.03 
17.78 
2.36 
0.39 
a39 
21.79 

ai8 

29.40 

0.17 

5.43 

523 

29.40 


^Tbe  PRC  rate  ^ipies  to  CMEC.  HaiNn. 
GuiztKXJ  Automotive,  and  afl  other  Anns  which 
dk)  not  respond  to  the  questionnaire  or  have 
not  qualified  tor  a  separate  rate. 

AaeeaBneat  Rata* 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries.  With  respect  to  export  price 
sales  for  these  final  results,  we  divided 
the  total  diunping  margins  (calculated 
as  the  difierence  between  normal  value 
(NV)  and  export  price)  for  each 
importer/customer  by  the  total  nimiber 
of  units  sold  to  that  importer/ ciistomer. 
We  will  direct  Customs  to  assess  the 
neultiixg  per-unit  dollar  amount  against 
each  unit  of  merchandise  in  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 
Although  this  will  restilt  in  assessing 
difiierent  percentage  margins  for 
individual  entries,  the  total 
antidiunping  duties  collected  for  each 
importer/customer  under  each  order  for 
the  review  period  will  be  almost  exactly 
equal  to  the  total  dumping  margins. 

For  CEP  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer/ 
customer.  We  will  direct  Customs  to 


assess  the  resulting  percentage  margin 
against  the  entered  Customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's/customer's  entries  during  the 
review  period.  While  the  Department  is 
aware  that  the  entered  value,of  sales 
during  the  POR  is  not  necessarily  equal 
to  the  entered  value  of  entries  during 
the  POR.  use  of  entered  value  of  sales 
as  the  basis  of  the  assessment  rate 
permits  the  Department  to  collect  a 
reasonable  approximation  of  the 
antidumping  duties  which  would  have 
been  determined  if  the  Department  had 
reviewed  those  sales  of  merchandise 
actually  entered  during  the  POR. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  TRBs  entered,  or  withdrawm  from 
warehouse,  for  consimiption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  PRC  companies 
named  above  that  have  separate  rates 
and  were  reviewed  (Guizhou 
Machinery,  Luoyang,  lilin.  Liaoning, 
CMC,  21hejiang,  Xianj^Ean.  Shandong. 
Wanxiang)  wiU  be  the  rates  shown 
above  except  that,  for  firms  whose 
weighted-average  margins  are  less  than 
0.5  percent  and  therefore  de  minimis, 
the  Department  shall  require  a  zero 
deposit  of  estimated  antidumping 
duties;  (2)  for  PRC  companies  (e.g.. 
Great  Wall)  which  established  eli^bility 
for  a  separate  rate  in  this  review  or  a 
previoiu  review  but  for  which  no 
review  has  aver  been  requested,  the  cash 
deposit  rate  will  continue  to  be  their 
current  cash-deposit  rate;  (3)  for  all 
remaining  PRC  exporters,  all  of  which 
were  fotmd  to  not  be  entitled  to  separate 
rates,  the  cash  deposit  rate  will  be  29.40 
percent:  (4)  for  non-PRC  exporters 
Premier  and  Chin  Jun  the  cash  deposit 
rates  will  be  the  rates  established  above; 
and  (5)  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  other  than 
Premier  and  Chin  Jim,  the  cash  deposit 
rate  will  be  the  rate  applicable  to  the 
PRC  supplier  of  that  exporter.  These 
deposit  requirements  shall  remain  in 
effoct  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 


subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  353.34(d)  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

This  administrative  review  and  this 
notice  are  in  accordance  vrith  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C, 
1675(aXl))  and  19  CFR  353.22. 

Dated:  November  6, 1997. 
RolMrt  S.  LaKasM. 
AsaiOant  Seaataiyfar  Import 
AdminiMtradon. 

(PR  Doc.  97-30147  Filed  11-14-97: 8:45  am) 
COM  3sio-oa-r 


DEPARTMENT  OF  COMMERCE 

Intamadonai  Trada  Administratton 

Tranaltion  Outers;  SdMdul*  and 
OnNiping  of  Flv*-YMr  Rawlaws; 

COHNIMnt  RSQIMSt 

AOBICV:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Amendment  to  Notice  of 
Proposed  Schedule  and  Grouping  of 
Five- Year  Reviews  of  Transition  Oders. 

SUMMARY:  On  October  9, 1997,  the 
Department  of  Commoce  ("the 
Department")  publiahed  a  Notice  of 
Proposed  Schedule  and  Grouping  of 
Five- Year  Reviews  of  Transition  Orders 
(62  FR  52686).  The  Department  hereby 
amends  the  original  notice.  This 
amendment  does  not  alter  the  comment 
due  date.  Comments  on  the  proposed 
schedule  and  groupings  continue  lo  be 
due  in  accordance  with  the  December  8, 
1997  due  date  indicated  in  the  original 
notice. 

Amendment:  Comments  should  be 
submitted  to  the  DepartmMit  at  the 
following  amended  address:  Robert  S. 
LaRussa,  Assistant  Secretary  fat  Import 
Administration,  Central  Records  Unit. 
Room  1870,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington,  D.C 
20230.  This  amends  the  room  number  as 
published  in  the  October  9  notice.  In 
addition,  the  ITC  case  number  on  the 
antidumping  duty  order  covering  large 
power  transformers  from  France,  as 
listed  in  the  Appendix,  is  amended  from 
AA-85  to  AA-86. 
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Clarification:  After  publication  of  the 
October  9, 1997,  notice,  we  received 
inquiries  concerning  the  distinction 
between  groups  of  orders.  In  response, 
we  are  providing  additional  clarification 
of  the  cUstinction  between  the  groups  of 
orders  and  posting  it  on  the  LA  web  site 
at:  http://www.ita.doc.gov/ 

import admin/records/. 

POR  FURTHER  MFORMATION  CONTACT: 
Melissa  G.  Skinner,  Office  of  Policy,  or 
Andrew  Lee  Seller,  Central  Records 
Unit,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-1560  or  482-0866,  or  Vera  Libeau, 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  at 
(202) 205-3176. 

Dated:  October  31, 1997. 
Robert  S.  LaRoHa, 
Assistant  Secretary  for  Import 
Administration. 

1FR  Doc.  97-30146  Filed  11-14-47: 8:45  ami 
■UMQ  cooe  »10-0«-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AdminMraMon 

(LD.  110887C] 

MM-Atfantlc  Flahery  Management 
Council:  Public  Meeting 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Mid-Atlantic  Fishery 
Management  Council's  Summer 
Flotmder,  Scup,  and  Black  Sea  Bass 
Monitoring  Committees  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
Thursday,  December  4, 1997;  the 
Summer  Flounder  Monitoring 
Committee  will  meet  from  10:00  a.m. 
until  noon,  the  Scup  Monitoring 
Committee  wil  meet  fit>m  1:00-3:00 
p.m.,  and  the  Black  Sea  Bass  Monitoring 
Committee  will  meet  from  3:00-5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Philadelphia 
Airport,  500  Stevens  Drive, 
Philadelphia,  PA;  telephone:  610-521- 
5900. 

Council  address:  Mid-Atiantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 


Mid-Atiantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
8UPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  recommend 
the  1998  recreational  measures  for 
summer  flounder,  scup,  and  black  sea 
bass. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
Committees  for  disciission,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  those  issues  may  not  be  the  subject 
of  fbrmal  Committee  action  during  this 
meeting.  Committee  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  least  5  days  prior  to  the 
meeting  date. 

Dated:  November  10, 1997. 
Brace  C  MovAaad, 
Acting  IXnctor.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-30122  Filed  11-14-97;  B:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Affcninistralion 

[LD.  110797A] 

Endangered  Speclea;  Permlta 

AQB«CY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA),  . 
Conmierce. 

ACnON:  Receipt  of  applications  for 
scientific  research  permits  (1070, 1091, 
1097, 1105, 1106)  and  modifications  to 
scientific  research  permits  (1039, 1042) 

SUMMARY;  Notice  is  hereby  given  that 
Louisiana-Pacific  Corporation  (LPC)  in 
Fort  Bragg,  CA  (1070),  the  Santa  Ynez 
River  Technicial  Advisory  Committee 
(YTAC)  in  Santa  Barbara,  CA  (1091), 
Resource  Management  International  Inc. 
(RMI)  in  San  Rafael,  CA  (1097),  Hagar 
Environmental  Science  (HES)  in 
Richmond,  CA  (1105),  and  Dr.  David 
Wm.  Owens  of  Texas  A&M  University 
(1106)  have  applied  for  scientific 
research  permits  authorizing  the  take  of 
endangered  or  threatened  species. 
Notice  is  also  given  that  the  Natural 
Resources  Management  Corporation 
(NRMC)  in  Eureka,  CA  (1039)  and 


William  M.  IGer  in  Sausalito,  CA  (1042) 
have  applied  for  modifications  to  their 
existing  scientific  research  permits. 
DATES:  Written  comments  or  requests  fat 
a  public  hearing  on  any  of  these 
applications  must  be  received  on  or 
before  December  17,  1997. 
ADDRESSES:  The  applications  and 
related  docimients  are  available  for 
review  in  the  following  offices,  by 
appointment 

Application  for  permits  1070, 1091, 
1097,  and  1105,  and  modification 
requests  for  permits  1039  and  1042: 
ProtBcted  Species  Division.  NMFS,  777 
Sonoma  Avenue.  Room  325.  Santa  Rosa, 
CA  95404-6528  (707-575-6066). 

Application  for  permit  1106:  Director. 
Southeast  Region.  NMFS.  NOAA,  9721 
Executive  Center  Drive,  St  Petersburg, 
FL  33702-2432  (813-893-3141). 

All  documents  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3.  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401); 
FOR  FURTMER  VFORMATION  CONTACT:  For 
Permits  1039. 1042. 1070, 1091. 1097, 
and  1105:  Tom  Hablett.  Protected 
Species  Division.  NMFS  Santa  Rosa 
Office  (707-575-6066). 

For  Permit  1106:  Michelle  Rogers. 
Office  of  Protected  Resources  (301-713- 
1401). 

SUPPIXMENTARY  INFORMATION:  LPC. 
YTAC.  RMI.  HES,  and  David  Wm. 
Owens.  Texas  A&M  University,  request 
permits  and  NRMC  and  William  Kier 
request  modifications  to  permits  under 
the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227).  These  listed  species  covered  by 
these  permits  include:  ctiho  salmon 
[Oncorhynchus  kisutch),  steelhead  trout 
[Oncodiynchus  m^dss),  loggerhead  see 
turtles  [Caretta  caretta]'.  hawksbill  sea 
turUes  {Eretmochelys  imbricata),  and 
Kemp's  ridley  sea  turties  (lepidochefys 
kempii\. 

LPC  (1070)  requests  a  five-year  permit 
for  takes  of  adult  and  juvenile, 
threatened,  southOTn  Oregon/northern 
California  coast  (SONCC)  coho  salmon 
associated  with  fish  population  studies 
in  Humboldt  County  drainages  within 
the  Evolutionarily  Significant  Unit 
(ESU).  The  studies  consist  of  juvenile 
coho  salmon  distribution/abimdance      ' 
surveys  and  adult  salmon  spawner 
surveys.  ESA-listed  juvenile  fish  are 
proposed  to  be  captured,  anesthetized, 
handled  (identified,  measured,  and 
sampled  for  tissues),  allowed  to  recover 
fiom  the  anesthetic,  and  released.  ESA- 
listed  adult  fish  carcasses  are  proposed 
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to  be  collected,  measured  and  sampled 
for  tissues,  and  returned  to  the  water. 
ESA- listed  juvenile  salmon  indirect 
mortalities  associated  with  the  research 
are  also  requested. 

YTAC  (1091)  requests  a  three-year 
permit  for  takes  of  adult  and  juvenile, 
endangered,  southern  California  coast 
steelhead  associated  with  Gsh 
population  studies  in  the  lower  Santa 
Ynez  River  and  its  tributaries  within  the 
Evolutionarily  Significant  Unit.  The 
studies  consist  of  five  assessment  tasks 
for  which  ESA-Listed  fish  are  proposed 
to  be  taken:  (1)  Presence/ absence,  (2) 
population  estimates,  (3)  spawner 
surveys,  (4)  genetic  sampling,  and  (5) 
habitat  assessment.  ESA- listed  fish  are 
proposed  to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  ESA-listed  adult  and  juvenile 
steelhead  indirect  mortalities  associated 
with  the  research  are  also  requested. 

RMl  (1097)  requests  a  three-year 
permit  for  takes  of  adult  and  juvenile, 
endangered,  southern  California  coast 
steelhead,  threatened  SONCC  coho 
salmon,  and  threatened  central 
California  coho,  associated  with  fish 
population  studies  in  coastal  waterways 
within  the  ESUs.  The  studies  consist  of 
five  assessment  tasks  for  which  ESA- 
listed  fish  are  proposed  to  be  taken:  (1) 
Presence/absence,  (2)  population 
estimates,  (3)  spawner  surveys,  (4) 
genetic  sampling,  and  (5)  habitat 
assessment.  ESA-listed  fish  are 
proposed  to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  Indirect  mortalities  associated 
with  the  research  are  also  requested. 

HES  (1105)  requests  a  five-year  permit 
for  takes  of  adult  and  juvenile, 
endangered,  southern  California  coast 
steelhoad,  threatened  SONCC  coho 
salmon,  and  threatened  central 
California  coho.  associated  with  fish 
population  studies  in  coastal  waterways 
vrithin  the  ESUs.  The  studies  consist  of 
four  assessment  tasks  for  which  ESA- 
listed  fish  are  proposed  to  be  taken:  (1) 
Presence/absence,  (2)  population 
estimates,  (3)  spawner  surveys,  and  (4) 
habitat  assessment  ESA-listed  fish  are 
proposed  to  be  observed  or  captured, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  Indirect  mortalities  associated 
with  the  research  are  also  requested. 
*    David  Wm.  Owens,  Texas  A&M 
University,  (1106)  requests  a  five  year 
scientific  research  permit  to  take  listed 
loggerhead  .  hawksbiU,  and  Kemp's 
ridley  turtles  at  the  Floww  Garden 
Banks  National  Marine  Sanctuary,  Gulf 
of  Mexico.  Up  to  15  loggerhead  and  5 
hawksbill  turtles  will  be  captured  over 


the  five-year  life  of  the  permit  Although 
no  Kemp's  ridley  turtles  have  been 
observed  at  the  site  in  the  past,  the 
applicant  requests  authorization  to  take 
this  species  in  the  event  one  is  observed 
during  sampling.  The  turtles  will  be 
captured  by  hand  using  SCUBA  and  a 
catch  bag  at  the  Flower  Garden  Banks 
National  Marine  Sanctuary  for  the 
puposes  of  habitat  utilization, 
migration,  and  reproductive  biological 
studies.  Captured  turtles  will  be 
weighed,  measured,  blood  sampled,  and 
PIT  and  flipper  tagged.  Satellite 
transmitters  will  be  attached  to  the 
carapace  of  each  tuitle.  Additionally, 
ultrasonography,  a  non-invasive 
technique  that  allows  imaging  of  a 
female  ttutle's  ovaries,  will  be 
performed  on  captured  turtles. 

NRMC  requests  modification  1  to 
permit  1039  for  authorization  to  include 
takes  of  juvenile,  threatened^  SONCC 
coho  salmon  associated  with  fish 
population  and  habitat  studies 
throughout  the  ESU.  The  studies  consist 
of  four  assessment  tasks  for  which  ESA- 
listed  fish  are  proposed  to  be  taken:  (1) 
Presence/absence,  (2)  population 
estimates,  (3)  redd  counts,  and  (4) 
habitat  quality  evaluation.  ESA-listed 
juvenile  fish  are  proposed  to  be 
observed  and  counted.  Modification  1  is 
requested  to  be  valid  for  the  duration  of 
the  permit  Permit  1039  expires  on  June 
30,  2002. 

William  M.  Kier  requests  modification 
1  to  permit  1042  for  authorization  to 
include  takes  of  juvenile,  threatened, 
SONCC  coho  salmon  associated  with 
fish  population  and  habitat  studies 
throughout  the  ESU.  The  studies  consist 
of  three  tasks  for  which  ESA-listed  fish 
are  proposed  to  be  taken:  (1)  Presence/ 
absence,  (2)  population  estimates,  and 
(3)  habitat  quality  evaluation.  ESA- 
listed  juvenile  fish  are  proposed  to  be 
observed  or  captured,  anesthetized, 
handled,  allowed  to  recover  from  the 
anesthetic,  and  released.  ESA-listed 
juvenile  salmon  indirect  mortalities  are 
also  requested.  Modification  1  is 
requested  to  be  valid  for  the  duration  of 
the  permit  Permit  1042  expires  on  June 
30, 1999. 

Those  individuals  requesting  a 
hearing  on  any  of  these  applications 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  above  permit 
application  summaries  are  those  of  the 
applicants  and  do  not  necessarily  reflect 
the  views  of  NMFS. 


Dated:  November  10, 1997. 

Nancy  Oin, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc  97-30123  Filed  11-14-97;  8:45  am] 
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COMMITTEE  FOR  THE, 
IMP1.EMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Rostraint 
Umit  for  Cmrtain  Cotton  and  Man-Made 
RlMT  Textile  Products  Produced  or 
Manufactured  in  RJI 

November  12. 1997. 

AQBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  pasted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings.  caU 
(202) 482-3715. 

8UPFLeMB«TARY  MFOMiATION:' 

Aathority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  m 
amended. 

The  import  restraint  limit  for  textile 
products,  produced  or  manufactured  in 
Fiji  and  exported  during  the  period 
January  1, 1998  through  December  31. 
1998  is  based  on  a  limit  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  QTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  the  1998  period.  The 
sublimit  for  Categories  338-S/339-S/ 
63a-S/639-S  is  ^ing  reduced  for 
carryforward  applied  to  the  1997 
sublimit 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
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CORRELATION  will  be  published  in  the 

Federal  Register  at  a  later  date. 

D.  Michael  HotcUaMm. 

Acting  Chainnan,  Committee  for  the 

Implementation  of  Textile  Agreements. 

I  for  the  Implementatioa  of  Textila 


November  12, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229.        m 

Dear  Commissioner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consiunption 
of  cotton  and  man-made  fiber  textile 
products  in  Categories  338/339/638/639, 
produced  or  manu&ctured  in  Fiji  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998,  in  excess  of 
1,279,924  dozen  of  which  not  more  than 
1.008,174  dozen  shall  be  in  Categories  336- 
S/339-S/638-S/639-S  > , 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  October  16, 1996)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  afCsirs 
exception  to  the  rulemaking  provisioru  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  97-30120  Filed  11-14-47;  8:45  am] 
BILUNQ  COOE  SSIO-OR-F 


'  Category  33a-S:  only  HTS  numbers 
6103.22.0050,  610S.10.0010,  6105.10.0030, 
6105.90.8010.  6109.10.0027,  6110.20.1025, 
6110.20.2040.  6110.20.2065,  6110.90.9068. 
6112.11.0030  and  6114.20.0005;  Category  339-S: 
only  HTS  numbers  6104.22.0060,  6104.29.2049, 
6106.10.0010,  6106.10.0030,  6106.90.2510, 
6106.90.3010,  6109.10.0070,  6110.20.1030, 
6110.20.2045,  6110.20.2075,  6110.90.9070, 
6112.11.0040,  6114.20.0010  and  6117.90.9020; 
Category  63S-S:  all  HTS  numbers  except 
6109.90.1007,  6109.90.1009,  6109.90.1013  and 
6109.90.1025:  Category  630-S:  all  HTS  numbers 
except  6109.90.1050,  6109.90.1060,  6109.90.1065 
and  6109.90.1070. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Csrtsin 
Cotton,  MsnMade  Rber.  Silk  BIsnd 
and  Other  Vegslable  Hber  Textile 
Products  Produced  or  Manufactured  in 
Thailand 

November  12, 1997. 

AGB«CY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the  - 

Commissioner  of  Customs  adjusting 

import  limits. 

EFFECTIVE  DATE:  November  18. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
OfBce  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  infbrmetion  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  p<»ted  on  the  bulletin 
boards  of  eadi  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Andiortty:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1862,  as 
amended. 

The  current  limit  for  Categories  334/ 
634  is  being  increased  for  special  shift, 
reducing  the  limit  for  Categories  335/ 
635/835,  pursuant  to  a  Memorandum  of 
Understanding  dated  October  28, 1997 
between  the  Governments  of  the  United 
States  and  Thailand. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17, 1996).  Also 
see  61  FR  58044,  published  on 
November  12. 1996. 
D.  Michael  Hatchlnson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eements. 

Commtttee  for  the  Implementation  of  Textile 
Agreeiuauts 
November  12, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229.  » 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  4, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  T&at  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 


produced  or  manufactured  in  Thailand  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1997  and  extending 
through  December  31 ,  1997. 

Effective  on  November  18, 1997,  you  an 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Qothing 
and  a  Memorandum  of  Understanding  dated 
October  28. 1997  between  the  Cpvernmeots 
of  the  United  Sutes  and  Thailand: 


Category 


Subievels  in  Group  (I 

334/B34 

335/635/835 


Adiusted  twetve-fnonlh 
kmit' 


731328  dozen. 
447.862  dozen. 


^The  Bmils  have  not  been  ao|usted  to  ao- 
count  for  any  imports  exported  after  December 

31.  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afiaiis 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

D.  Michael  Hutchinson, 

Acting  Chairman,  Coaunittee  for  the 
Implementation  of  Textile  Agreemertts. 

[FR  Doc.  97-30119  Filed  11-14-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Omca  Of  the  Sacratary 

rrranemmel  Na  98-07] 

36(b)(1)  Anns  Saias  Notification 

AQENCV:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 

ACTION:  Notice. 

summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  J  Hurd,  DSAA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  98-07. 
with  attached  transmittal,  policy 
justification,  and  Certification  Under 
Section  620C(d)  of  the  Foreign 
Assistance  Act  of  1961. 

Dated:  October  29, 1997. 

L.M.  ByavBii 

Alternate  OSD  Federal  Register  Uaiaon 
Officer,  Department  of  Defense. 

BRXMQ  COOC  M0O-O4-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 
.V43H».«^TtN  DC2CjCi-»C0 


10  OCT  1997 

In  reply  refer  to; 
1-55506/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b) (1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-07  and  under  separate  cover  the  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Greece  for  defense  articles  and  services  estimated  to  cost  $42 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion  of 
this  Transmittal. 

You  will  also  find  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute. 

Sincerely, 


H.  DIEHL  MCKALIP 
Acting  Director 


Same  Itr  to: 


Attachments 

Separate  Cover: 
Classified  Annex 


House  Committee  on  International  Relations 
Senate  Committee  on  ^^propriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  98-07 


Notioa  of   Proposad  Issuanca  of  Ziattar  of  Offar 

Pursuant  to  Saction  36(b) (1) 

of  tha  Arms  Bxport  Control  Act   (U) 


(i)   Prospactiva  Purchasar:   6r< 

(il)   Total  Estiaatad  Valua; 
Kajor  Daf^i 
Othar 
TOTiO. 


$  41  Billion 
$  1  Million 
$  42  Billion 


(iii)   Dascription  of  Artidas  or  Sarvicas  Of  farad 


Ninaty  AZM-120B  Advancad  MadiuB-Ranga  Air-to-Air 
Missilas  (AMRAAM)  ,  Bissila  containars,  and  othar 
ralatad  alaoMnts  of  logistics  and  progrsB  stqpport. 


(iv)   Military  DapartBant;   Air  Foirca  (SBD,  Aaandaant  6) 


(▼)   Salas  CcBBission,  Faa,-'^tc.,  Paid,  Of  farad,  or 
to  ba  Paid:   Nona 


(vi)  Sansitivity  of  Tachnoloqy  Containad  in  tha  Dafan; 
Articla  or  Dafansa  Sarvicas  Proposad  to  ba  Sold: 
Saa  Annax  ondar  s^>arata  covar. 


(vii)   Data  Report  Dalivarad  to  Conqrass:   10  OCT  97 


as  dafinad  in  Saction  47(6)  of  tha  Atbs  Export  Control  Act. 
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POLICT  JUSTIFICATION 


-  AIM-120B  Advanc*d  Hadiiaa-Ranqe  Air~to-Air  Mxaaxlma 

The  Gov«ma«nt  of  Greece  has  requested  a  possible  sale  of  90 
AIM-120B  Advanced  Meditn-Range  Air-to-Air  Missiles  (AMRAAM)  , 
ad.ssile  containers,  and  other  related  elements  of  logistics 
and  program  support.   The  estimated  cost  is  $42  ad.llion. 


This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  objectives  of  the  United  States  by  iaqproving 
the  military  capabilities  of  Greece  while  enhancing  weapon 
system  standardization  and  interoperability  with  U.S.  forces. 


These  additional  missile  systems  will  augment  Greece'  s 
previous  procurement  of  150  AMRAMfs  as  well  as  enhance 
aircraft  air-to-air  capabilities.   These  missiles  will  be 
provided  to  Greece  in  accordance  with  and  subject  to  the 
limitations  on  use  and  transfer  of  the  Arms  Export  Control 
Act,  as  embodied  in  the  terms  of  sale.   This  proposed  sale 
will  not  adversely  affect  either  the  ad-litary  balance  in  the 
region  or  U.S.  efforts  to  encourage  a  negotiated  settlement  of 
the  Cyprus  question. 

The  principal  contractors  will  be  Hughes  Aircraft 
International  Services  Company,  Tucson,  Arizona  and  Raytheon 
CoaQ>any,  Bedford,  Massachusetts.   One  or  more  proposed  offset 
agreements  may  be  related  to  this  proposed  sale. 

laplssientation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Greece. 

There  will  be  no  adverse  isq»act  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


Certification  Under  Section  620C(d) 
Of  The  Foreign  Assistance  Act  of  1961,  As  Awnd»d 


Pursuant  to  section 

Act  of  1961,  as  amended 

{sec.  l-201(a) (13) )  and 

Authority  No.  14S«  (sec 


62(}C(d)  of  the  Foreign  AssIsLancs 
(the  Act),  Executive  Order  12163 
State  DeparLment  Delegation  of 
1(a)(1)  and  4 td) ) ,  Z  hereby 


certify  that  the  furnishing  to  Greece  of  AHRAAM  and 
HARPOON  missiles  and  program  support  at  an  estimated  cost 
of  $42  million  and  $30  raillion  respectively^  is 
consistent  with  the  principles  contained  in  section 
620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  the 
notification  to  the  Congress  under  section  36 (b)  of  the 
Arms  Export  Control  Act  regarding  the  proposed  sale  of 
the  above-named  articles  and  services,  and  is  based ««n 
the  justification  accompanying  said  notification,  of 
which  said  justification  constitutes  a  full  explanation. 


/j 


FFR  Doc  97-29063  FUed  11-14-97;  8:45  am]      ACTION:  Notice. 


DEPARTMEtfT  OF  DEFENSE 

OfflM  of  tlM  Sscfwtwy 
[Trarammal  No.  87-iq 

36<b)(1)  Anns  Sates  Nottflcation 

AOENCY:  Defense  Security  Assistance 
Agency,  Department  of  Defense. 


f:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notificati(Hi. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  July  21, 1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ms.  J.  Hurd.  DSAA/COMPT/C3T3,  (703) 
604-6575. 


Strobe  Talbott 
Acting  Secretary 


The  folloMring  is  a  copy  of  a  lettn  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  97-18  with 
attached  transmittal  and  policy 
justification  pages. 
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Dated:  October  29. 1997. 
LM.9juum, 

AHemate  OSD  Federal  Register  Uaiaoa 
Officer,  Depaitmmt  <^  Defense. 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20X1 -2800 


0  9  JUN  1997 


In  reply  refer  to: 
1-04518/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  MiT.    Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  97-18,  concerning  the  Department  of  the  Army's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
defense  articles  and  services  estimated  to  cost  $30 
Soon  after  this  letter  is  delivered  to  your  office, 
notify  the  news  media. 

Sincerely, 


Israel  for 
million, 
we  plan  to 


/L^^^ 


H.  DIEHL  MCKALIP 
Acting  Director 


Attachments 
Same  Itr  to: 


House  Committee  on  International  Relations 
Senate  Committee  on  ^propriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  National  Security 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  97-18 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 
Pursuant  to  Section  36(b)(1)  - 
of  the  Arms  Export  Control  Act 


(i) 
(ii) 


Prospective  Purchaser:   Israel 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$28  million 
$  2  million 
$30  million 


(iii)    Description  of  Articles  or  Services  Offered: 

Ninety-eight  thousand  seven  hundred  forty-five  M107 
high  explosive  155mm  projectiles  and  publications. 

(iv)    Military  Department:   Army  (YPX) 

(V)    Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None  ^ 

(vi)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
J  None 

(vii)    Date  Report  Delivered  to  Congress:   AQ  JIJM  IQQ? 


as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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The  Government  of  Israel  has  requested  the  purchase  of  98,745 
M107  high  explosive  155mm  projectiles  and  publications.   The 
estimated  cost  is  $30  million. 

This  sale  will  contribute. to  the  foreign  policy  and  national 
security  of  the  United  States  by  helping  to  improve  the 
security  of  a  friendly  country  which  has  been  amd  continues  to 
be  om  important  force  for  political  stability  and  economic 
progress  in  the  Middle  East. 

The  purchase  of  the  projectiles  is  required  to  maintain 
projected  sustainment  rates  and  reserve  levels.   Israel,  which 
already  has  these  projectiles  in  its  inventory,  will  have  no 
difficulty  absorbing  these  projectiles. 

The  sale  of  this  equipment  and  support  will  not  affect  the 
basic  military  balance  in  the  region. 

The  prime  contractor  will  be  Primex  Technologies,  Saint 
Petersburg,  Florida.   There  are  no  offset  agreements  proposed 
to  be  entered  into  in  connection  with  this  potential  sale. 

Implementation  of  this  sale  will  not  require  the  assignment  of 
any  additional  U.S.  Government  personnel  or  contractor 
representatives  to  Israel.  * 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  sale. 


IFR  Doc.  97-29066  Filed  11-14-97;  8:45  am] 

DEPARTMENT  OF  DEFENSE 
Offic*  of  ttt«  Sacivtary 

Board  of  Visilors  MMting 

AQCNCY:  Department  of  Defense 
Acxjiiisition  University.  DOD. 
ACTION:  Board  of  visitors  meeting. 

SUMfUftY:  The  next  meeting  of  the 
Defense  Acquisition  University  (DAU) 
Board  of  Visitors  (BoV)  will  be  held  at 
the  Defense  Systems  Management 
College  (DSMC).  9000  Belvoir  Road, 
Building  184.  Fort  Belvoir.  Virginia  on 
Tuesday,  December  2.  1997  from  0830 
until  1600.  The  purpose  of  this  meeting 
is  to  report  back  to  the  BoV  on 
continuing  items  of  interest  and  discuss 
the  DAU  distance  learning  initiatives. 
The  agenda  will  include  continuing 
discussions  concerning  acquisition 


research,  development  of  the  continuing 
acquisition  education  policy,  and  the 
development  of  the  DAU  distance 
learning  program  plan  and  schedule. 

The  meeting  is  open  to  the  public; 
however,  because  of  space  limitations, 
allocation  of  seating  will  be  made  on  a 
first-come,  first  served  basis.  Persons 
desiring  to  attend  the  meeting  should 
call  Mrs.  Joyce  Reniere  at  (703)  805- 
5134. 

Dated:  November  10. 1997. 
hM,  BynmB, 

Alternate,  OSD  Federal  Liaison  Officer, 

Department  of  Defense. 

IFR  Doc  97-30047  Filed  11-13-97;  8:45  am) 

BNJJNQCOOE  5000  0«  M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Secratary 

Dafanaa  Scianca  Board  Taak  Forca  on 
yaar2000 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  year  2000  will  meet  in 
closed  session  on  December  1-2, 1997 
and  January  12-13, 1998  at  Science 
Applications  International  Corporation, 
4001  N.  Fairfax  Drive,  Arlington. 
Virainia 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  afliect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  determine 
if  the  priorities  assigned,  resources 
allocated  and  funding  strategy  used  to 


Fedwal  Regiater  /  Vol.  62.  No.  221  /  Monday,  November  17,  1997  /  Notices 61305 


implement  and  Department's  Y2K  five 
phase  process  are  sufficient  to  ensure  all 
mission  critical  systems  will  function 
properly  on,  before  and  after  January  1, 
2000. 

In  accordance  with  Section  10(d]  of 
the  Federal  Advisory  Commission  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)(1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 
L.  M.  BynuiB, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense. 

(FR  Doc.  97-30045  Filed  11-14-97;  8:45  am] 

MLUNOCOM 


DEPARTMENT  OF  DEFENSE 

Offica  of  ttw  Sacratary 

Dafanaa  Scianca  Board  Taak  Forca  on 
Satallita  Raconnaiaaanca 

action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Open  Systems  will  meet 
in  closed  session  on  November  18-19. 
1997  at  Strategic  Analysis,  Inc.,  4001  N. 
Fairfax  Drive.  Arlington,  Virginia.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  examine  the  benefits 
of.  criteria  for.  and  obstacles  to  the 
application  of  an  open  systems 
approach  to  weapon  systems,  and  to 
make  recommendations  on  revisions  to 
DoD  policy,  practice,  or  investment 
strategies  that  are  required  to  obtain 
maximum  benefit  from  adopting  open 
systems.  The  Task  Force  should 
examine  application  to  new  defense 
programs,  to  those  that  have  already 
made  substantial  investments  in  a 
design,  and  to  those  that  are  already 
fielded,  across  the  spectrum  of  weapon 
systems,  not  just  those  heavily 
dependent  on  advanced  computers  and 
electronics. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amjBnded  (5 
U.S.C.  App.  n.  (1994)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concern  matters  listed  in  5 


U.S.C  552b(c)(l)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  10, 1997. 
L.M.  Bymim, 

Alternative  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

(FR  Doc.  97-30046  Filed  11-14-97;  8:45  am) 

BIUJNQ  CODE  5000  0<  M 

DEPARTMENT  OF  DEFENSE 

Dapartmant  of  Tlw  Navy 

Notica  of  Extension  of  Put)lic 
Commant  Pariod  for  Draft 
Environmantal  Impact  Statamant 
(DEIS)  for  Raalignmant  of  F/A-18 
Aircraft  and  Oparatlonal  Functions 
From  Naval  Air  Station  (NAS)  Cadi 
Flaid,  Florida  to  Othar  East  Coast 
installations  and  Draft  Clean  Air  Act 
^AA)  Conformity  Datarmination 

SUMMARY:  The  Department  of  The  Navy 
Announces  That  die  Public  Comment 
Period  For  the  Draft  Environmental 
Impact  Statement  (DEIS)  And  Draft 
Clean  Air  Act  (CAA)  Conformity 
Determination  Which  Evaluates  The 
Realignment  of  F/A-18  Aircraft  And 
Operational  Functions  From  NAS  Cecil 
Field,  Florida  To  Other  Navy  And 
Marine  Corps  Air  Stations  On  The  East 
Coast  Of  The  United  States  Has  Been 
Extended  By  Two  Weeks  To  December 
2, 1997. 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  19694S  implemented  by  the 
Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508). 
the  Department  of  the  Navy  filed  a  DEIS 
with  Environmental  Protection  Agency 
on  September  12, 1997.  A  Notice  of 
Availability  of  the  DEIS  was  published 
in  the  Federal  Register  on  September 
19, 1997.  This  notice  provided  for  a  60- 
day  public  comment  period  on  the  DEIS 
which  would  have  expired  on> 
November  18. 1997.  However,  due  to 
the  fact  that  an  additional  public 
hearing  has  been  scheduled  for 
November  17. 1997  at  the  NC  Aquarium 
in  Manteo.  NC  (see  Federal  Regijter 
October  31, 1997.  Page  58950).  the  Navy 
has  decided  to  extend  the  public 
comment  period  on  the  DEIS  to 
December  2, 1997.  All  comments/ 
questions  on  the  DEIS  must  be  received 
by  close  of  business  (5  p.m.)  on  this 
date.  Comments  may  be  mailed  to: 
Commander,  Atlantic  Division,  Naval 
Facilities  Engineering  Command. 
Attention:  Mr.  Dan  Cecchini  (Code 
2032DC).  1510  Gilbert  Stiwt.  Norfolk, 
VA  23511.  Comments  may  also  be  faxed 
to  (757) 322-4894. 


POMT  OF  contact:  Additional 
information  concerning  this  notice  may 
be  obtained  by  contacting  Mr.  Cecchini 
at  (757) 322-4891. 

Dated:  November  7. 1997. 

Dane  E.  Crandatl, 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc  97-29940  Filed  11-13-47;  8:45  am) 

■UMQ  COOl  l»tO-W-« 


DEPARTMENT  OF  EDUCATION 

SutMniaaion  for  0MB  Ravlaw; 
Commant  RsQuast 

AOENCY;  Department  of  Education. 
NCVatf.  Submission  for  OMB  review;  - 
comment  request 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  17. 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
M^agement  and  Budget.  725  17th 
Sti«et.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TIX))  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday.  . 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
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statutory  obligatioiu.  The  Deputy  Chief 
Mformation  Officer,  Office  of  the  Chief 
Information  Of^cer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  T]rpe  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick ). 
Sherrill  at  the  address  specified  above. 

Eteted:  November  10, 1997. 
Gloria  Parkv, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Infopnation  Officer. 

Oflke  of  the  Oiief  Fiaancial  OfBoHT 

Type  of  Review:  New. 

Title:  Streamlined  Clearance  Process 
for  Discretionary  Grant  Information 
Collections.  Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not  for  Profit  institutions;  State,  Local 
or  Tribal  Government,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  1. 

Burden  Hours:  1. 

Abstract:  This  information  collection 
plan  provides  the  U.S.  Department  of 
Education  with  the  option  of  submitting 
its  discretionary  grant  information 
collections  through  a  streamlined 
Paperwork  Reduction  Act  clearance 
process.  This  streamlined  information  to 
the  Office  of  Management  and  Budget 
(OMB)  and.  at  the  same  time,  publishes 
a  30-day  public  comment  period  notice 
in  the  Federal  Register.  OMB  will  then 
have  60  days  after  the  public  comment 
period  begins  to  reach  a  decision  on  the 
information  collection. 

(FR  Doc.  97-30092  Filed  11-14-97;  8:45  am] 

lOOW' 


DEPARTMENT  OF  EDUCATION 

National  AssessfiMnt  Qoveming 
Board;  MaaUng 

AOENCY:  National  Assessment 

Governing  Board. 

ACnOM:  Amendment  to  notice  of  closed 

and  partially  meetings  of  the  Governing 

Board. 

SUMMAHY:  This  amends  the  notice  of 
closed  and  partially  closed  meetings  of 


the  National  Assessment  Governing 
Board  published  on  Monday,  November 
10,  1997  in  Vol.  62,  No.  217,  page 
60488.  On  November  21— full  Board 
8:00  to  10:15  a.m.,  (open).  Full  Board, 
12:00  noon-4:00  p.m.,  (open);  Joint 
meeting  of  Achievement  Levels  and 
Design  and  Methodology  Committees, 
4:00-5:00  p.m.,  (open);  Reporting  and 
Dissemination  Committee,  4:00-5:00 
p.m.,  (open);  and  Joint  meeting  of 
Subject  Area  Committees  11  and  #2, 
4:00-5:00  p.m.,  (open). 

The  agenda  for  the  8:00-10:15  a.m. 
session  of  the  full  Board  has  been 
changed  to  include  a  presentation  and 
discussion  on  NAEP  redesign  issues  and 
the  Executive  Director's  report  has  been 
eliminated  from  the  agenda..  The 
agenda  for  the  full  Board  session 
scheduled  for  12:00  noon  to  4:00  p.m. 
has  been  changed  to  Include  an  update 
on  the  voluntary  national  tests 
initiative,  and  discussion  on  processes 
to  be  utilized  in  the  review  of  contracts 
and  test  specifications.  The  presentation 
on  NAEP  activities  from  framework 
development  to  reporting  the  results  has 
been  eliminated  from  the  agenda.  The 
agendas  for  the  4:00-5:00  p.m.  meetings 
of  the  Governing  Board  committees  are 
as  follows:  the  joint  Achievement  Levels 
and  Design  and  Methodology 
Committees  will  consider  technical 
aspects  of  the  current  Voluntary 
National  Tests  contract;  the  Reporting 
and  Dissemination  Conmuttee  will 
discuss  issues  related  to  Voluntary 
National  Tests  reporting,  use,  and 
information  for  parents  and  the  public; 
and  the  joint  Subject  Area  Committees 
#1  and  #2  will  be  provided  an  update  on 
specifications  for  the  Voluntary 
National  Tests. 

DATES:  November  20-22, 1997. 

LOCAIKM:  Ritz  Carlton  Hotel.  Pentagon 
City,  1250  South  Hayes  Street, 
Arlington,  Virginia. 

FOR  FUfrmER  MFORMA-nON  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street,  NW, 
Washington.  DC,  20002-4233, 
Telephone:  (202)  357-6938. 
RoyTrabjr, 

Executive  Director,  National  Assessment 
Governing  Board. 

(FR  Doa  97-30279  Filed  11-14-97;  8:45  am] 

OOOE  4sao-»i-M 


ACTION:  Notice— computer  matching 
between  the  Department  of  Education 
and  the  Internal  Revenue  Service. 
Department  of  Treasury. 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Compular 
Matching  Program 

AQBICY:  Department  of  Education. 


Pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  Public  Law  100-503,  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs,  notice  is  hereby 
given  of  the  computer  matching 
program  between  the  Department  of 
Education  (ED)  (the  recipient  agency), 
and  the  Internal  Revenue  Service  (IRS), 
Department  of  Treasury  (the  source 
agency). 

Notice  of  the  matching  program  wras 
originally  published  in  the  Federal 
Register  on  June  3,  1993  (58  FR  31587); 
the  program  became  effoctive  on  May 
8,1995.  Duration  was  18  months  plus  a 
one-year  extension  permitted  by  the 
Privacy  Act  of  1974,  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (5  U.S.C. 
552a(o)(2)(D)).  The  one-year  extension 
expired  on  August  31, 1997.  This 
dociunent  notifies  the  public  of  the 
approval  of  a  new  agreement  between 
the  Department  of  Treasury  and 
Departinent  of  Education  to  continue 
the  matching  prognun.  The  Data 
Integrity  Boards  of  both  agencies  have 
approved  this  new  agreement 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  and 
OMB  guidance  on  the  computer 
matching  provision  of  the  Privacy  Act, 
the  following  is  provided: 

1.  Name  of  Participatiiig  Agenciee 

The  U.  S.  Department  of  Education 
(ED)  and  the  Internal  Revenue  Service 
(IRS)  of  the  U.  S.  Department  of 
Treasury. 

2.  Porpoae  of  the  Mateh 

This  matching  program,  entitled 
Taxpayer  Addr«M  Request ,  permits  ED 
to  have  access  to  any  taxpayer's  mailing 
address  who  has  de&ulted  on  certain 
loans  extended  under  the  Higher 
Education  Act  for  the  purposes  of 
locating  the  taxpayer  to  collect  the  loan. 
This  Agreement  further  provides  for 
redisclosure  by  the  Secretary  of 
Education  of  a  taxpayer's  mailing 
address  to  any  lender,  or  State  or 
nonprofit  guarantee  agency,  also 
participating  under  the  Higher 
Education  Act,  or  any  educational 
institution  with  which  the  Seoetaiy  of 
Education  has  an  agreement  under  that 
Act 
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3.  Atttherily  for  Cmidiictiiig  the 
Matching  Program 

The  information  contained  in  the  IRS 
data  base  is  referred  to  TAR,  and  is 
authorized  under  the  Internal  Revenue 
Code  (IRC)  6103  (m)  (4),  Public  Law  99- 
603.  ED  seeks  access  to  this  data  base 
under  the  Higher  Education  Act  of  1965, 
as  amended  under  section  3  (a)  (1)  of  the 
Migration  and  Refugee  Assistance  Act  of 
1962. 

4.  Catagniaa  of  Records  and 
Ladividuals  Covered 

The  records  to  be  used  in  the  match 
and  the  roles  of  the  matching 
participants  are  described  as  follows: 

ED  will  provide  the  Social  Security 
Number  (ssn)  and  first  four  letters  of  the 
last  name  of  each  student  who  has 
de&ulted  under  a  loan  program 
authorized  under  TiUe  IV  of  the  Hi|^er 
Education  Act  of  1965.  This  information 
will  be  extracted  from  the  Tide  IV 
Program  File  system  of  records  (18-40- 
0024).  The  ED  data  will  be  matched 
against  IRS"  system  of  records  to  collect 
the  most  recent  address  of  each  taxpayer 
who  matches  the  SSN  and  first  four 
letters  provided  by  ED. 

5.  Efiactive  Dates  of  die  Matchiag 


The  matching  program  will  become 
effective  40-day8  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Board  of  each  agency,  is  sent 
to  Congress  and  the  Office  of 
Management  and  Budget,  or  30-day8 
after  publication  of  this  notice  in  the 
Federal  lagistsr.  unless  OMB 
disapproves  the  Matching  Program 
within  the  40-day  review  period.  If 
OMB  takes  no  action  within  the  40- 
days,  this  Matching  Program  becomes 
effective  after  both  the  40-day  OMB 
period  and  the  30-day  Federal  Register 
period  have  passed.  The  matching 
program  will  continue  for  18  months 
after  the  effective  data  and  may  be 
extended  for  an  additional  12  months,  if 
the  conditions  specified  in  5  U.  S.  C. 
552a  (o)  (2)  (D)  have  been  met 

8.  Address  for  Receipt  of  Pnblic 
Comments  or  Inquiries 

The  person  to  contact  if  there  are  any 
questions  or  inquiries  is: 

Cynthia  D.B.  Mills,  Management 
Analyst,  Federal  Family  Student  Loan 
Systems  Division.  Office  of 
Postsecondary  Education,  Development 
Division,  US  Department  of  Education, 
600  Indepmdence  Avenue,  SW,  (Room 
4613,  ROB-3),  Washington,  DC  20202, 
Telephone:  202-708-9768.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 


800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


Electronic 


to  This  Documailt 


Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  dociiments  published  in  the 
Federal  Registsr,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
ht4>://www.ea.gov/new8.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.  S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
dociiments  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department .  Telephone:  (202)  219- 
1511  or  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcement,  Bulletins  and 
Press  Releases. 

Note:  The  otBcial  version  of  this  document 
is  the  document  published  in  the  Federal 


Dtfed:  November  7, 1997. 
Devtd  A.  LaagaaackBr. 
Assistant  Secretary  for  Postsecondary 
Education. 
[FR  Doc.  97-30050  Filed  ll-14-«7;  8:45  am] 

SaUNQ  OOOC  4O0O-O1-P 


DEPARTMENT  OF  ENERGY 

Offlca  of  Enargy  Raaaarch 

Offlca  of  Environmantai  Managamant; 
Enargy  Raaaarch  Rnancial  Aaaiatanca 
Program  Notica  98-04;  Envtronmantai 
Nianaganiani  ucianca  iTogiani. 
Raaaarch  Ralatad  toOacontanUnaUon 
and  Daeommisaioning  of  Faeilltiaa 

AQSUCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Offices  of  Energy 
Research  (ER)  and  Environmental 
Management  (EM),  U.S.  Department  of 
Energy,  hereby  announce  their  interest 
in  receiving  grant  applicatioiu  for 
performance  of  innovative,  fundamental 
research  to  support  specifically 


activities  for  fecility  decontamination 
and  decommissioning  (D&D);  which 
include,  but  are  not  limited  to,  the 
characterization,  monitoring,  and 
certification  of  contaminated  equipment 
and  fecilities;  contaminant  removal, 
contaminant  control  of  various 
treatment  processes;  the  treatment 
removal,  and  stabilization  of  DOE  DflcD- 
derived  radioactive,  hazardous 
chemical,  and  mixed  wastes. 
DATES:  Potraitial  applicants  are  strongly 
encouraged  to  subonit  a  Iwief 
preappUcation.  All  preapplications. 
referaicing  Program  Notice  98-04. 
should  be  received  by  DOE  by  4:30  P.M. 
E.S.T.,  December  16, 1997.  A  response 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
communicated  to  the  applicant  within 
three  weeks  of  receipt  'The  deadline  fat 
receipt  of  formal  applications  is  4:30 
PJ^.  E.S.T.,  March  17, 1998,  in  order  to 
,  be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  1998. 
ADDRESSES:  All  preapplications, 
refnendng  Program  Notice  98-04, 
should  be  sent  to  Dr.  Roland  F.  Hinch, 
ER-73,  Mail  Stop  F-240,  Office  of 
Biological  and  Environmental  Research, 
U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Preapplications  will  be 
accepted  if  submitted  by  U.  S.  Postal 
Service,  including  Express  Mail, 
commercial  mail  delivery  service,  or 
hand  delivery,  but  will  not  be  accepted 
by  fex,  electronic  mail,  or  other  means. 
After  receiving  notification  from  DOE 
concerning  successful  preapplications, 
applicants  may  prepare  and  submit 
formal  applications.  Applications  must 
be  sent  to:  U.S.  Department  of  Energy, 
Office  of  Energy  Research,  Grants  and 
Contracts  Division,  ER-64. 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  Attn:  Program  Notice  98- 
04.  The  above  address  for  formal 
applications  must  also  be  used  when 
submitting  formal  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant 
FOR  FURTHER  MFORMATKW  CONTACT:  Dr. 
Roland  F.  Hirsch,  ER-73,  Mail  Stop  F- 
240,  Office  of  Biological  fmd 
Environmental  Research,  Office  df 
Energy  Research,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown.  MD  20874-1290, 
telephone:  (301)  903-5349,  fex:  (301) 
903-0567.  E-mail: 

roland.hirschOoer.doe.gov,  or  Mr.  Mark 
Gilbertson,  Office  of  Science  and  Risk 
Policy,  Office  of  Science  and 
Technology,  Office  of  Environmental 
Management,  1000  Independence 


61308 


Federal  Register  /  Vol.  62.  No.  221  /  Monday,  November  17.  1997  /  Notices 


Avenue.  SW.  Washington.  D.C.  20585, 
telephone:  (202)  586-7150,  E-mail: 
mark.gilbertson@em.doe.gov. 
SUPPLSflEKrARY  INFORMATION:  The  Office 
of  Environmmtal  Management,  in 
partnership  with  the  Office  of  Energy 
Research,  sponsors  the  Environmental 
Management  Science  Program  (EMSP) 
to  fulnll  IX)E's  continuing  commitment 
to  the  cleanup  of  DOE's  environmental 
legacy.  The  program  was  initiated  in 
Fiscal  Year  1996. 

The  DOE  Environmental  Management 
program  currently  has  ongoing  applied 
research  and  engineering  efforts  under 
its  Technology  Development  Program. 
These  efforts  must  be  supplemented 
with  basic  research  to  address  long-term 
technical  issues  crucial  to  the  EM 
mission.  Basic  research  can  also  provide 
EM  with  near-term  fundamental  data 
that  may  be  critical  to  the  advancement 
of  technologies  that  are  under 
development  but  not  yet  at  full  scale  nor. 
implemented.  Proposed  basic  research 
under  this  notice  should  contribute  to 
environmental  management  activities 
that  would  decrease  risk  for  the  public 
and  workers,  provide  opportxmities  for 
major  cost  reductions,  reduce  time 
required  to  achieve  EM's  mission  goals, 
and,  in  general,  should  address 
problems  that  are  considered  intractable 
without  new  knowledge.  This  program 
is  designed  to  inspire  "breakthroughs" 
in  areas  critical  to  the  EM  mission 
through  basic  research  and  will  be 
managed  in  partnership  with  ER-  ER's 
well-established  procedures,  as  set  forth 
in  the  Energy  Research  Merit  Review 
System,  as  published  in  the  Federal 
Register.  March  11,  1991,  Vol.  56,  No. 
47,  pages  10244-10246,  will  be  used  for 
merit  review  of  applications  submitted 
in  response  to  this  notice.  This 
information  is  also  available  on  the 
Worid  Wide  Web  at  http:// 
www.er.doe.gov/productionygrants/ 
merit.html. 

Subsequent  to  the  formal  scientific 
merit  review,  applications  that  are 
judged  to  be  scientifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectives  of  the  Environmental 
Management  Science  Program. 
Additional  information  can  be  obtained 
at  http://www.em.doe.gov/science. 

Additional  Notices  for  the 
Environmental  Management  Science 
Program  may  be  issued  during  Fiscal 
Year  1998  covering  other  areas  within 
the  scope  of  the  EM  program. 

Purpose 

The  need  to  build  a  stronger  scientific 
basis  for  the  Environmental 
Management  effort  has  been  established 
in  a  number  of  recent  studies  and 
reports.  The  Galvin  Commission  report 


("Alternative  Futures  for  the 
De{>8rtment  of  Energy  National 
Laboratories,"  February  1995)  also 
provided  the  following  observations  and 
recommendations: 

There  is  a  particular  need  for  long  term, 
basic  research  in  disciplines  related  to 
environmental  cleanup"  •   •  •  "Adopting  a 
science-based  approach  that  includes 
supporting  development  of  technologies  and 
expertise"  •  •  •  "could  lead  to  both  reduced 
cleanup  costs  and  smaller  environmental 
impacts  at  existing  sites  and  to  the 
development  of  a  scientific  foundation  for 
advances  in  environmental  technologies." 

The  Environmental  Management 
Advisory  Board  Science  Committee 
(Resolution  on  the  Environmental 
Management  Science  Program,  May  2, 
1997)  made  the  following  observations: 

"EMSP  results  are  likely  to  be  of  significant 
value  to  EM"  •  •  •  "Early  program  benefits, 
include:  improved  understanding  of  EM 
science  needs,  linkage  with  technology 
needs,  and  expansion  of  the  cadre  of 
scientific  personnel  working  on  EM 
problems'  •  •  •  "Science  program  has  the 
potential  to  lead  to  significant  improvement 
in  future  risk  reduction  and  cost  and  time 
savings." 

The  objectives  of  the  Environmental 
Management  Science  Program  are  to: 

•  Provide  scientific  knowledge  that 
will  revolutionize  technologies  and 
clean-up  approaches  to  significantly 
reduce  future  costs,  schedules,  and 
risks; 

•  "Bridge  the  gap"  between  broad 
fundamental  research  that  has  wide- 
ranging  applicability  such  as  that 
performed  in  DOE's  Office  of  Energy 
Research  and  needs-driven  applied 
technology  development  that  is 
conducted  in  EM's  Office  of  Science  and 
Technology;  and 

•  Focus  the  Nation's  science 
infrastructure  on  critical  DOE 
environmental  management  problems. 

Representative  Research  Areas 

Basic  research  is  solicited  in  all  areas 
of  science  with  the  potential  for 
addressing  problems  in 
decontamination  and  decommissioning 
of  nuclear  facilities,  an  important 
subject  of  concern  to  the  EKepartment's 
Environmental  Management  Program. 
The  relevant  scientific  discipUnes 
.  include,  but  are  not  limited  to. 
bioremediation,  chemistry  (including 
analytical  chemistry  and 
instrumentation,  surface  chemistry,  and 
separations  chemistry),  computational 
sciences  (including  research  and 
development  of  digital  control 
algorithms  for  robotics,  communication 
procedures  and  software  technology  for 
remote  control  of  processing 
equipment),  engineering  sciences 
(including  control  systems  and 


optimization,  diagnostics,  transport 
processes,  fracture  mechanics,  and 
bioengineering).  materials  sciende 
(including  alternate  materials 
processing  routes  for  waste 
minimization,  welding  and  joining, 
degradation  mechanisms,  including 
corrosion  and  irradiation  damage  in 
radioactive  waste  forms,  and  remote 
sensing  and  monitoring),  and  physics 
(including  optical,  surface,  and  fluid 
physics). 

Program  Funding 

Up  to  a  total  of  $4,000,000  of  Fiscal 
Year  1998  Federal  funds  is  expected  to 
be  available  for  new  Environmental 
Management  Science  Program  awards 
resulting  from  this  Notice.  Multiple-year 
funding  of  grant  awards  is  anticipated, 
contingent  upon  the  availability  of 
funds.  Award  sizes  are  expected  to  be 
on  the  order  of  $100,000 — $300,000  per 
year  for  total  project  costs  for  a  typical 
three-year  grant.  Collaborative  projects 
involving  several  research  groups  or 
more  than  one  institution  may  receive 
larger  awards  if  merited.  The  program 
will  be  competitive  and  offered  to 
investigators  in  imiversities  or  other 
institutions  of  higher  education,  other 
non-profit  or  for-profit  organizations, 
non-Federal  agencies  or  entities,  or 
unaffiliated  individuals.  DOE  reserves 
the  right  to  fund  in  whole  or  part  any 
or  none  of  the  applications  received  in 
resp<mse  to  this  notice.  A  parallel 
aimouncement  with  a  similar  potential 
total  amount  of  funds  will  be  issued  to 
IX)E  Federally  Fimded  Research  and 
Development  Centers.  All  projects  will 
be  evaluated  using  the  same  Criteria, 
regardless  of  the  submitting  institution. 

Collaboration  and  Training 

Applicants  to  the  EMSP  are  strongly 
encouraged  to  collaborate  with 
researchers  in  other  institutions,  such  as 
universities,  industry,  non-profit 
organizations,  federal  laboratories  and 
Federally  Funded  Research  and 
Development  Centers  (FFRDCs). 
including  the  DOE  National 
Laboratories,  where  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible. 

Applicants  are  also  encouraged  to 
provide  training  opportunities, 
including  student  involvement,  in 
applications  submitted  to  the  program. 

Collaborative  research  applications 
may  be  submitted  in  several  ways: 

(1)  When  multiple  private  sector  or 
academic  organizations  intend  to 
propose  collaborative  or  joint  research 
projects,  the  lead  organization  may 
submit  a  single  application  which 
includes  anther  organization  as  a 
lower-tier  participant  (subcontract)  who 
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will  be  responsible  for  a  smaller  portion 
of  the  overall  project.  If  approved  for 
funding.  DOE  may  provide  the  total 
project  funds  to  the  lead  organization 
who  will  provide  funding  to  the  other 
participant  via  a  subcontract 
arrangemoit.  The  application  should 
clearly  describe  the  role  to  be  played  by 
each  organization,  specify  the 
managerial  arrangements  and  explain 
the  advantages  of  the  multi- 
organizational  effort. 

(2)  Alternatively,  multiple  private 
sector  or  academic  organizations  who  ' 
intend  to  propose  collaborative  or  joint 
research  projects  may  each  prepare  a 
portion  of  the  application,  then  combine 
each  pcHtion  into  a  single,  integrated 
scientific  application.  A  separate  Face 
Page  and  Budget  Pages  must  be 
included  for  each  organizaticm 
participating  in  the  collaborative 
project.  The  joint  application  must  be 
submitted  to  DOE  as  one  package.  If 
approved  for  funding.  DOE  will  awwd 

a  separate  grant  to  e«±  collaborating 
organization. 

(3)  Private  sector  or  academic 
apphcants  who  wish  to  form  a 
collaborative  project  with  a  DOE  FFRDC 
may  not  include  the  DOE  FFRDC  in 
their  application  as  a  lower-tier 
participant  (subcontract).  Rather  each 
collaborator  may  prepare  a  portion  of 
the  proposal,  then  combine  each  portion 
into  a  single,  integrated  scientific 
proposal.  The  private  sector  or  academic 
organization  must  include  a  Face  Page 
and  Budget  Pages  for  their  portion  of  the 
project.  The  FFRDC  must  include 
separate  Budget  Pages  for  their  portion 
of  the  project.  The  joint  proposal  must 
be  submitted  to  DOE  as  one  package.  If 
approved  fw  funding.  DOE  virill  award 

a  grant  to  the  private  sector  or  academic 
organization.  The  FFRDC  will  be 
funded,  through  existing  DOE  contracts, 
firom  funds  specifically  designated  for 
new  FFRDC  projects.  DCffi  FFRDCs  v>rill 
not  compete  for  funding  already 
designated  for  private  sector  or 
academic  organizations.  Other  Federal 
laboratories  who  wish  to  form 
collaborative  projects  may  also  follow 
guidelines  outlined  in  this  section. 

Preapplications 

A  brief  preapplication  may  be 
submitted.  The  original  and  five  copies 
must  be  received  by  December  16. 1997, 
to  be  considered,  llie  preap{)lication 
should  identify  on  the  cover  sheet  the 
institution,  PI  name,  address,  telephone, 
{ax  and  E-mail  address  for  the  principal 
investigator,  title  of  the  project,  and  the 
field  of  scientific  research  (using  the  list 
in  the  Application  Categcaies  section). 
Ilie  preapplication  should  consist  of  up 
to  three  pages  of  narrative  describing  the 


research  objectives  and  the  plan  for 
accomplishing  them,  and  should  also 
include  a  paragraph  describing  the 
research  bacl^rovmd  of  the  principal 
investigator  and  key  collaborators  if  any. 

Preapplications  will  be  evaluated 
relative  to  the  scope  and  research  needs 
of  the  DOE's  Environmental 
Management  Science  Program  by 
qualified  EXDE  program  managers  from, 
both  ER  and  EM.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  application. 
Please  note  that  notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Application  Format 

Applicants  are  expected  to  use  the 
following  format  in  addition  to 
following  instructions  in  the  Office  of 
Energy  Research  Applicaticm  Guide. 
Applications  must  be  written  in  English, 
with  all  budgets  in  U.S.  dollars. 

•  ER  Face  Page  (DOE  F  4650.2  (10- 
91)) 

•  Application  classification  sheet  (a 
plain  sheet  of  paper  with  one  selection 
from  the  list  of  scientific  fields  listed  in 
the  Application  Categories  Section) 

•  Table  of  Contents 

•  Project  Abstract  (no  more  than  one 
page) 

•  Budgets  for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F  4620.1) 

•  Budget  Explanadcm 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any 

•  Project  Narrative  (recommended 
length  is  no  more  than  20  pages;  multi- 
investigator  collaborative  projects  may 
use  more  pages  if  necessary  up  to  a  total 
of  40  pages) 

Goals 

Significance  of  Project  to  the  EMSP 

Background 

ReseuchPlan 
Prelimii^ry  Studies  (if  applicable) 
Research  Design  and  Methodologies 

•  Literature  Cited 

•  Collaborative  Arrangements  (if 
applicable) 

•  Biographical  Sketches  (limit  2  pages 
per  senior  investigator) 

•  Description  of  Facilities  and 
Resources 

•  Current  and  Pending  Support  for 
each  senior  investigator 

Application  Categoriae 

In  order  to  properly  classify  eadi 
preapplication  and  application  for 
evaluation  and  review,  the  documents 
must  indicate  the  applicant's  preferred 
scientific  research  field,  selected  bova 
the  following  list 


Field  of  Scientific  Researq^: 

1.  Bioremediation 

2.  Analytical  Chemistry  and 
Instrumentation 

3.  Separations  Chemistry 

4.  Surface  Chemistry 

5.  Computer  and  Mathematical  Sdenoes 

6.  En^eering  Sciences 

7.  Materials  Science 

8.  Physics 

9.  Other 

Application  Evaluation  and  Selection 


Scientific  Merit 

The  program  will  support  the  moitH 
sdentificaiUy  meritorious  and  relevant 
woiiL.  regardlessof  the  institution. 
Formal  applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  critmia  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d). 

1.  Scientific  and/or  Technical  Merit  of 
the  Project 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed  Budget 

External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  confiict-of- 
intenst  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigators) 
and  the  sul»nitting  institution. 

Relevance  to  Mfss/on 

Subsequent  to  the  formal  scientific 
merit  review,  appUcations  which  are 
judged  to  be  scientifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectives  of  the  Environmental 
Management  Science  Program.  These 
objectives  were  established  in  the 
Conference  Report  for  the  Fiscal  Year 
1996  Energy  and  Water  Development 
Appropriations  Act,  and  are  piU)lished 
in  the  Ccmgressional  Record — House. 
October  26. 1995.  page  H10956. 

DOE  shall  also  consider,  as  part  of  the 
evaluation,  program  policy  factors  such 
as  an  appropriate  balance  among  the 
program  areas,  including  research 
alreedy  in  progress.  Researtih  funded  in 
the  Environmental  Management  Science 
Program  in  Fiscal  Year  1996  and  Fiscal 
Year  1997  can  be  viewed  at  http:// 
www.doe.gov/em52/science- 
grants.html. 

.^plication  Guide  and  Fonns 

Iniiannation  about  the  development, 
submission  of  applications,  eligibility. 
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limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  he  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at 
http://www.er.doe.gov/productioii/ 
grants/grants.html. 

Mafor  Environmental  Management 
Challenges 

This  research  announcement  has  been 
developed  for  Fiscal  Year  1998.  along 
with  a  development  process  for  a  long- 
term  program  within  Environmental 
Management,  with  the  objective  of 

Providing  continuity  in  scientific 
aowledge  that  will  revolutionize 
technologies  and  clean-up  approaches 
for  solving  DOE's  most  complex 
environmental  problems.  The  following 
is  an  overview  of  the  technical 
challenge  facing  the  Environmental 
Management  Program  in  the  area  of 
Decontamination  and  Decommissioning 
which  is  the  focus  of  this 
announcement.  More  detailed 
descriptions  of  the  specific  technical 
needs  and  areas  of  emphasis  associated 
with  this  problem  area  can  be  found  in 
the  background  section  of  this  Notice. 

Deactivation  refers  to  ceasing  facility 
operations  and  placing  the  facility  in  a 
safe  and  stable  condition  to  prevent 
unacceptable  exp>osure  of  people  or  the 
environment  to  radioactive  or  other 
hazardous  materials  until  the  facility 
can  be  decommissioned.  Typically, 
deactivation  involves  removal  of  stored 
radioactive  and  other  hazardous 
materials  and  the  draining  of  systems. 
Decommissioning  is  the  process  of 
decontaminating  or  removing 
contaminated  equipment  and  structures 
to  achieve  the  desired  end  state  for  the 
facility.  Desired  end  states  include 
complete  removal  and  remediation  of 
the  facility,  release  of  the  facility  for 
unrestricted  use,  or  release  of  facility  for 
restricted  use.  Decontamination  is  the 
removal  of  unwanted  radioactive  or 
hazardous  contamination  by  a  chemical 
or  mechanical  process. 

DOE  must  decontaminate  and 
decommission  a  large  number  of  aging, 
s\irplu8  facilities.  The  nature  and 
magnitude  of  the  facility 
decontamination,  decommissioning, 
and  material  disposition  problems 
require  Environmental  Management  to 
address  these  problems  quickly  and 
cost-effectively.  In  Facility 
Decontamination  and  Decommissicming. 
Environmental  Management  is 
attempting  to  solve  the  problems  of 
7,000  contaminated  buildings  that 
require  deactivation,  and  900 


contaminated  buildings  including  their 
contents  that  require  decommissioning. 
EXDE  is  also  responsible  for 
decontaminating  the  metal  and  concrete 
within  those  buildings  and  disposing  of 
180,000  metric  tons  of  scrap  metal. 

Several  themes  in  the  area  of  Facility 
Decontamination  and  Decommissioning 
were  identified  from  research  needs 
statements.  These  are  summarized 
below: 

•  C/ianictenzation  .Imptroved 
characterization  and  monitoring  and 
certification  of  contaminated  equipment 
and  facilities  with  emphasis  on  real 
time  characterization  in  the  field. 

•  Contaminant  removal:  Advances  in 
the  removal  of  contamination  from 
equipment  and  facilities,  particularly 
metjulic  structures  and  eqmpment.  and 
concrete  structures.  Other  gaps  in  the 
knowledge  base  exist  in  containment 
technologies  to  prevent  radioactive 
emissions  and  spread  of  contamination 
diuing  deactivation  and 
deconunissioning;  improved  knowledge 
for  safe  removal  of  hazardous  materials, 
including  asbestos  and  lead:  and  remote 
handling  and  opoations  and  ideas  that 
could  increase  worker  safety  and 
productivity. 

•  Reduction  of  waste:  Methods  for 
reduction  of  waste  volume  produced  by 
decontamination  and  decommissioning. 

The  aforementioned  areas  of  emphasis 
does  not  preclude,  and  DOE  strongly 
encourages,  any  innovative  or  creative 
ideas  contributing  to  solving  EM  DkD 
challenges  mentioned  throi^out  this 
Notice. 

Kackgronnd 

The  United  States  involvement  in 
nuclear  weapons  development  for  the 
last  50  years  has  resulted  in  the 
development  of  a  vast  research, 
production,  and  testing  network  known 
as  the  nuclear  weapons  complex.  The 
Department  has  the  challenge  of 
deactivating  7,000  contaminated 
buildings  and  decommissioning  900 
contaminated  buildings  that  are 
currently  on  DOE's  list  of  surplus 
facilities.  It  is  also  responsible  for 
decontaminating  the  metal  and  concrete 
within  those  buildings  and  disposing  of 
180.000  metric  tons  of  scrap  metal.  As 
stated  earlier,  deactivation  refers  to 
ceasing  facility  operations  and  placing 
the  facility  in  a  safe  and  stable  condition 
to  prevent  unacceptable  exposiue  of 
people  or  the  environment  to 
radioactive  or  other  hazardous  materials 
until  the  facility  can  be 
decommissioned.  Typically, 
deactivation  involves  removal  of  fuel 
and  stored  radioactive  and  other 
hazardous  materials  and  draining  of 
systems.  Deconunissioning  is  the 


process  of  decontaminating  or  removing 
contaminated  equipment  and  structures 
to  achieve  the  desired  end  state  for  the 
facility.  IDesired  end  states  include 
complete  removal  and  remediation  of 
the  facility,  release  of  facility  for 
unrestricted  use,  or  release  of  facility  for 
restricted  use.  Decontamination  is  the 
removal  of  imwanted  radioactive  or 
hazardous  contamination  by  a  chemical 
or  mechanical  process. 

EJecontamination  and 
Decommissioning  (D&D)  is  centered 
around  four  main  areas  of  surplus 
facilities.  These  are  Reactor  Facilities, 
Processing  Facilities,  Laboratory 
Facilities,  and  Infrastructure  and 
Supporting  Activities  that  pertain  to  all 
types  of  siirplus  facilities. 

Reactor  facilities  include  production, 
test,  and  research  reactors  and  their 
associated  buildings.  These  facilities 
represent  a  significant  portion  of  DOE's 
D&D  mortgage.  The  decontamination 
and  decommissioning  of  these  reactors 
could  expose  workers  to  high  levels  of 
radiation  and  hazardous  material  using 
currently-available,  labor-intensive 
technologies. 

Processing  facilities  includes 
plutonium,  uranium,  tritium,  litliium 
processing  facilities,  and  gaseous 
diffusion  plants.  Decommissioning  of 
these  faciuties  could  benefit  from 
innovative  science  in  the  areas  of  in-situ 
characterization  and  analysis,  less  costly 
waste  disposal  options,  automated 
systems  for  containment  and 
dismantlement,  and  material  recycling. 

Laboratory  facilities  include  hot  cbSs. 
gloveboxes.  and  analytical  laboratories. 
Hot  cells  and  gloveboxes  have  a  high- 
radiation  environment  tvith  highly- 
contaminated  equipment. 
Decommissioning  of  these  facilities 
could  benefit  from  innovative  science  in 
the  areas  of  debris  removal,  wet  and  dry 
decontamination  methods.  %va8te 
segregation  and  volume  reduction,  and 
remote  and  robotic  dismantlement 
techniques. 

4  Infrastructxire  and  Supporting 
Activities  includes  innovative  science 
in  the  areas  of  worker  safety  and 
protection;  concrete  and  metal  recycle: 
pollution  prevention:  and  final  waste 
forms. 

This  research  agenda  has  been 
developed  for  Fiscal  Year  1998,  along 
with  a  development  process  for  a  long 
term  program  within  EM,  with  the 
objective  of  providing  continiiity  in 
sci«itific  knowledge  that  will 
revolutionize  technologies  and  clean-up 
approaches  for  solving  DOE's  most 
complex  environmental  problems.  The 
following  are  descriptions  of  the  Fadllty 
Decontamination  and  Decommissioning 
challenges  which  are  intended  to  help 
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align  research  and  researchers  in  these 
efforts.  Also  included  in  bullet  form  are 
the  specific  science  research  challenges. 

Characterization 

Improvement  of  Characterization, 
Monitoring,  and  Certification  of 
Contaminated  Equipment  and  Facilities 
Improvements  are  needed  in  the  area 
of  remote  characterization  and  remote 
surveying,  including  improved  means  to 
obtain  samples  remotely  from  difficult- 
to-access  places  such  as  undergroimd 
tanks  and  piping  systems  and  in  areas 
having  high  radiation  fields  or  other 
hazardous  situations.  Rapid  automated 
characterization  and  certification  of 
levels  of  surface  radioactive 
contamination  on  scrap  metal  is  needed: 
that  is,  sjrstems  which  can  difEerentiate 
between  contaminated  and  non- 
contaminated  equipment  and  mediods 
to  aid  in  material  segregation.  Also, 
advances  in  engineering  sciences 
associated  with  development  of 
miniaturized  and  micro-equipment, 
robotics,  and  control  theories  are 
needed  to  support  remote  inspection 
needs.  A  method  is  needed  to  trace  and 
"Tilot  the  exact  spatial  locaticm  of 
underground  piping  and  unknown 
buried  or  embedded  objects.  Improved 
remote  and  non-intrusive  methods  are 
needed  to  verify  the  existence  or 
absence  of  omtamination  in  drains, 
pipes,  and  associated  equipment.  Non- 
destructive characterization  mapping 
methods  are  needed.  Improved 
radiological  charactmization  and 
certification  of  contaminated  equipment 
and  fadiities  are  also  needed.  Improved 
methods  and  techniques  are  needed  to 
detect  the  presence  of  asbestos- 
containing  materials  in  the  field  in  teal- 
time  m  near  real-time.  Improved 
methods  and  ideas  are  needed  to  detect 
and  quantify  contaminants  that  have 
penetrated  below  the  surface  of  ftorous 
materials  such  as  concrete  and  transite. 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
limited  to: 

•  Research  to  advance  the  state-of- 
the-art  for  radiation-hardened 
microelectronics,  sensors,  sample- 
collection  systems,  and  controls  in 
robotics  for  remote  characterixations  in 
difficult-to-access  places  and  in  areas 
having  high  radiation  fields  or  other 
hazardous  situations. 

•  Applications  of  new  principles  and 
innovations  to  support  the  development 
of  sensors,  detectors,  or  monitors  fijr 
rapid  automated  characterization  and 
certification  of  levels  of  radionuclides, 
asbestos,  lead,  dioxin,  or  other  toxic 
substances  that  may  eJdst  on  the  surface 
of  scrap  metal,  equipment,  and 


facilities,  or  be  introduced  into  the 
atmosphere  during  cleanup  operations. 
•  Research  to  expand  knowledge  of 
the  principles  of  energy  beun-material 
interactions,  including  energy  coupling, 
mass  removal  by  vapiorization  and 
ablation,  particle  generation,  gas 
dynamics,  solid  vapor  entrainment,  and 
transport  processes,  for  characterizing 
and  removing  contamination  from 
surfaces. 

Deactivation. 

Improved  methods  and  ideas  to 
reduce  the  cost  to  survey  and  maintain 
facilities  awaiting  deactivation  or 
decommissioning,  including  automated, 
non-intrusive  monitoring  of  facilities  for 
structural  integrity  and  contaminant 
migration.  Improved  methods  and  ideas 
should  minimize  labOT  and  cost  to 
survey  and  maintain  facilities. 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
limited  to: 

•  Exploration  of  computational  and 
artificial  intelligence  approaches  for 
robotics  technology  to  enhance  material 
packing,  disposition,  or  recycling  and 
thereby  help  reduce  the  health  risks  to 
woilcers,  as  well  as  the  costs  and  time 
associated  with  dectmtamination  and 
decommissioning. 

Contaminant  Ranoval 

Unproved  hi^ods  for  Removing 
Contamination  from  Surfaces,  including 
Metals,  Concrete,  and  Non-Porous 
Surfaces 

In  contaminated  fadiities,  much  of 
the  concrete,  paint,  or  similar  materials 
are  contaminated  only  on  the  surface  or 
to  a  relatively  shallow  depth  (for 
concrete,  typically  less  than  one  inch). 
Fundamental  studies  assodated  with 
diffusion  of  spades  into  and  out  of 
porous  materials  are  needed  to  design 
innovative  approaches  to  cleaning  of 
porous  matnials.  Historically,  such 
materials  have  been  handled  by 
mechanically  removing  the  paint  by 
sanding/blaming  on  the  sumoe  layers  of 
concrete  through  a  scrabbling  operaticm. 
These  processes  are  slow  and  costly  and 
directly  expose  the  watken  to  radiation 
fields.  Dust  control  is  also  a  problem^  In 
addition  to  surface  contamination, 
concrete  often  contains  expansion  joints 
or  cracks  \^ere  contamination  may 
have  penetrated  deeper.  Jackhammere 
are  typically  used  to  remove  concrete 
from  diese  cracks  or  seams  in  an  attempt 
to  remove  the  contamination'.  This  is  a 
labor  intensive  operation.  It  is  desired 
that  new  or  significantly  improved  ideas 
be  developed  to  decontaminate  these 
concrete  structures  and  painted  areas, 
and  reduce  the  amoimt  of  secondary 


waste.  In  addition,  improved  methods    . 
and  ideas  are  needed  to  remove  greater 
than  one-inch  depth  of  concrete  surface. 

Improved  imderstanding  of 
radionuclide  and  heavy  metal  adhesitm 
and  adsorption  to  material  surfaces  is 
needed.  Fundamental  studies  assodated 
with  structive  bonding  of  materials  is 
advantageous  to  develop  new  or 
improved  removal  methods.  Steel  or 
other  metals  are  often  encoimterad  in  a 
variety  of  shapes  and  sizes  in 
contaminated  nuclear  fadiities.  Since 
the  decontamination  of  metal  often 
results  in  the  generation  of  large 
volumes  of  secondary  waste,  the  metal 
is  disposed  of  as  radioactive  waste 
rather  than  eiqMnd  funds  on 
decontaminating  and  surveying  the 
metal.  New  or  significantiy  improved 
decontamination  techniques  are  needed 
for  stainless  steel,  copper,  nickel,  iron, 
carbon  steel  structural  members,  and 
galvanized  siding  that  could  lead  to 
recycling  the  metal  into  products  for  use 
within  DOE,  or  free  releasing  the  metal 
to  the  commerdal  scrap  metal  market 
The  decontamination  process  should  be 
cost  effiactive  and  safe  and  should  not 
generate  large  volumes  of  a  seccmdary 
waste,  which  would  be  difficult  or 
expensive  to  dispose  oL  Improved 
methods  and  idaas  are  needed  for  in- 
situ  decontamination  of  contaminated 
pipes. 

Some  examples  of  spedfic  sdence 
research  challenges  include  but  are  not 
limited  to: 

•  Research  to  develop  understanding 
of  the  formation  and  dissolution  of 
surface  films,  including  structure, 
spedation,  composition  and  energetics. 

•  Eluddation  of  the  mechanisms  of 
radionuclide  and  metal  adhesion, 
adsorption,  and  structural  bondiiig  to 
material  siufaces,  including  woric 
spedfic  to  Pu  and  other  actinides. 

•  Exploration  qf  prindples  of 
ultFBstmic  irradiation  and  cavitation  to 
evaluate  potential  for  destroying  organic 
contaminants,  accelerating  reaction 
rates,  enhandng  catalysis,  and  cleaning 
surfaces. 

•  Research  on  the  nature  and  design 
of  ligands  that  can  photo-release 
radionuclides,  metals,  and  contaminants 
fiom  surfaces. 

•  Eluddation  of  the  prindples  of 
biological  approaches  to  surface 
cleaning  and  diagnostics. 

Containment  Methods/Techniques  to 
Prevent  spread  of  Contamination. 

Cleanup,  dectHnmissioning, 
dismantling,  and  construction  activities 
will  require  containment  methods  to 
prevent  the  spread  of  contamination 
ofbite  or  to  uncontaminated  areas  cm- 
site.  Contaimnent  of  the  airborne 
contamination  during  disassembly  and 
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demolition  activities  i«  also  a  problem. 
Fundamental  chemical  research  is 
desired  for  development  of  fixatives  and 
auto-forming  barriers  to  support 
development  of  cost  effective 
containment  technology.  Fundamental 
chemical  research  is  needed  in  the 
development  of  cost  effective  reactant  or 
binding  agents.  Improved  and  easily 
portable  containment  systems  are  also 
iMeded.  Research  is  needed  to  improve 
personal  protective  equipment  to 
improve  the  level  of  worker  protection, 
productivity,  and  comfort  with 
emphasis  on  reducing  heat  stress  to 
workers  and  ability  to  safely  and 
comfortably  work  at  heights  and  in 
confined  or  restricted  spaces. 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
limited  to: 

•  Research  to  support  the 
development  of  fixatives,  binding 
agents,  and  auto-fbnning  barriers  for 
effective  contaiiunent  on  sur&ces. 

•  Scientific  and  engineering  research 
to  support  development  of  easily 
portable  systems  for  containing 
environmental  contaminants. 

Remote  Decontamination  and 
Decommissioning  Handling  and 
Operations,  including  Demolition 

Improved  methods  of  re 
demolition  are  needed:  fast,  cost' 
efiisctive  ways  of  dismantling  metal 
structures,  piping,  machinery,  and 
concrete  structures.  The  goal  is  to 
reduce  the  requirement  of  hands-on 
dismantlement  by  D&D  workers  while 
reducing  the  cost  of  such  operations. 
Basic  science  is  needed  to  improve  the 
ability  of  robotic  devices  to  function  in 
harsh  environments  such  as  high 
radiation,  high  temperature,  and/or 
abrasive  environments. 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
limited  to: 

•  Work  to  improve  the  ability  of 
robotic  devices  to  function  in  barsh 
environments  such  as  high  radiation, 
high  temperature,  and/or  abrasive 
environments. 

Improvement  of  Decontamination 
Techniques  for  Process  Equipmait  and 
Facilities  Dismantlement 

Research  into  ways  to  decontaminate 
complex  process  equipment  and 
techniques  to  recycle  materials  or 
reduce  waste  are  needed.  Improved 
methods  and  ideas  are  needed  to 
dismantle  or  cut  metallic  and  other 
materials  in  the  form  of  metallic 
equipment  and  piping,  concrete 
structures,  asbestos-containing 
materials,  and  other  construction 
materials.  ' 


Some  examples  of  specific  science 
research  challenges  iiuilude  but  are  not 
limited  to: 

•  Research  to  remove  limitations  on 
achievable  power  levels  in,  and  ease  of 
control  of,  remotely  operable  focused 
heat  sources,  such  as  electron  and  laser 
beams. 

•  Research  to  establish  criteria  and 
methods  for  the  identification  and 
isolation  of  components  which  require 
further  treetment 

Reduction  of  Waele 

Reduction  of  Wastes  Produced  by 
Decontamination  and  Decommissioning 

Many  wastes  are  generated  in  the 
process  of  decommissioning  a 
contaminated  nuclear  facility. 
Typically,  large  amounts  of  concrete, 
metal,  and  construction  materials  (e.g., 
roofing,  asphalt,  asbestos,  lumber,  tile, 
siding,  and  sometimes  electronic 
equipment)  are  encountered  as  waste. 
Improved  methods  are  needed  for 
volume  reduction  of  decommissioning 
waste  such  as  metallic  equipment, 
piping,  condtiit,  concrete  structures, 
metallic  support  structures,  and 
asbestos-containing  materials.  Recycling 
or  reuse  of  these  materials  would  result 
in  significant  reductions  in  the  volume 
of  waste.  Improved  techniques  or  ideas 
are  needed  that  could  dismantle  or 

_^    inate  equipment  and 
structures  while  minimizing  the 
generation  of  secondary  waste. 

Some  examples  of  specific  science 
research  challenges  include  but  are  not 
limited  to: 

•  Research  on  fivcture  mechanisms  in 
various  types  of  materials. 

•  Elucidation  of  the  principles  of  the 
diffusive  and  advective  transport  of 
chemical  species  in  porous  or  fractured 
material. 

•  Engineering  research  to  couple 
existing  surface  decontamination 
methods  with  diagnostic  and  control 
technologies  to  discriminate  between 
contaminated  and  non-contaminated 
areas  on  heterogeneous  sur&ces. 

•  Research  to  support  development  of 
computational  and  artificial  intelligeiu» 
approaches  for  robotics  technology  to 
enhance  material  parking,  disposition, 
or  recycling  and  reduce  the  risks,  costs 
and  time  associated  with 
decontamination  and  decommissioning. 

Details  of  the  programs  of  the  Office 
of  Environmental  Management  and  the 
technologies  currently  under 
development  or  in  use  by 
Environmental  Management  Program 
can  be  found  on  the  World  Wide  Web 
at  http://www.em.doe.gov  and  at  the 
extensive  liniiLS  contained  therein.  These 
programs  and  technologies  should  be 


used  to  obtain  a  better  understanding  of 
the  missions  and  challenges  in 
environmental  management  in  DOE 
when  considming  areas  of  research  to  be 
proposed. 

I  Cor  Backgnnuid  InfBnnatkHi 


Note:  World  Wids  Web  locations  of  these 
documents  an  provided  where  poasibla.  For 
thoM  without  accaas  to  the  World  Wida  Web, 
hard  copies  of  thaae  refaraacea  may  be 
obtained  by  writing  Mark  A.  Gilbartaon  at  the 
addieaa  Uatad  in  the  FOR  RJRTMVI 
MFOnMATION  CONTACT  section. 
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Issued  in  Washington.  DC  November  12, 
1997. 

Joha  Rodney  Oark, 

Associate  Director  for  Resource  Managenwnt. 

Office  of  Energy  Research. 

[FR  Doc.  97-30121  FUed  11-14-97;  8:45  am] 
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DEPARTMBIT  OF  ENERGY 

F«d«ral  EoMigy  RaguiBtory 
Commission 

[Dockaf  No.  EC9e-&-00q] 

American  Rsf-Fusl  Cofi^Mny  Of 
"•wpslssd,  Air  Products  Rsl^uol  of 
HsmpstawJ,  Inc.,  DukaOIAE  Rsf-Fusi 
LLC,  and  Duka/UAE  of  Hwnpstaad 

LLC;  NotIca  of  Filing 

♦ 

November  10. 1997. 
Take  notice  that  American  Ref-Fuel 

Company  of  Hempstead,  Air  Products 

Ref-fuel  of  Hempstead,  Inc.,  Duke/UAE 

Ref-Fuel  LLC,  and  Duke/UAE 

Hempstead  LLC  on  November  5, 1997. 

tendered  for  filing,  at  the  request  of 

Commission  staff,  a  Purchase 

Agreement  reflecting  the  disposition  for 

which  Commission  approval  is  sought 

in  this  docket 
Any  person  desiring  to  be  heard  or  to 

protest  said  filing  should  file  a  motion 

to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 

First  Street,  N.E.,  Washington,  D.C. 

20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Novembw  17. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  pnx^eding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaahell. 
Secretary. 

(PR  Doc  97-30067  Filed  11-14-97;  8:45  am] 
■UMQ  ooK  snr-ei^ 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
Commlaalon 

Pocket  No.  EC9e-«-«M| 

Amarican  Raf-fuai  Con^sany  of  Eaaax 
County.  Air  Products  Raf^fual  of  Eaaax 
County.  Inc^  DuluAJAE  Raf-Fual  LLC, 
and  OukaOJAE  Eaaax  LLC;  NoUca  of 
Filing 

November  10. 1997. 

Take  notice  that  American  Ref-fuel 
Company  of  Essex  County.  Air  Products 
Ref-fuel  of  Essex  County,  Inc.,  Ehxke/ 
UAE  Ref-Fuel  LLC.  and  Duke/UAE 
Essex  LLCf.  on  November  5. 1997, 
tendered  for  filing,  at  the  request  of 
Commission  staff,  a  Purchase 


Agreement  reflecting  the  disposition  for 
which  Commission  approval  is  sotight 
in  this  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  moticm 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C.  , 
20426,  in  accordance  with  Rules  211* 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1997.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  ba> 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Caahril. 
ifecratoiy. 

(FR  Doc.  97-30068  nied  11-14-07;  8:45  am) 
nUJNQ  COM  sn7-oi-M 


DEPARTMENT  OF  ENERGY 

Fadarri  Enargy  Ragulatory 
Commlaalon 

[Docket  No.  RPV7-145-00q 

Crossroads  PIpallna  Company;  Notioa 
of  Compllanca  Rling 

November  10, 1997. 

Take  notice  that  on  November  6, 
1997,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Tariff  Sheet  Nos. 
76  and  76.1. 

Crossroads  asserts  that  this  filing  is 
being  made  to  comply  with  the  letter 
order  of  October  24, 1997.  which 
accepted  Tariff  Sheet  Nos.  26.  39, 66 
and  76  efiisctive  November  1, 1997  and 
directed  that  Sheet  Nos.  76  and  76.1  be 
corrected  to  reflect  the  correct  veraions 
of  Gas  Industry  Standards  Board  (GISB) 
standards.  The  October  24,  1997  order 
also  directed  that  a  typographical  error 
be  corrected  on  the  electronic  venion  of 
Sheet  No.  76.1,  which  had  previously 
been  accepted  and  made  effective 
August  1. 1997. 

&os8roads  states  that  the  purpose  of 
its  filing  is  to  reflect  the  correct  vereions 
of  the  standards  approved  by  GISB  and 
correct  the  typographical  error. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  interruptible  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commiasfon, 


61314 


Fedaral  RegistBr  /  Vol.  62,  No.  221  /  Monday,  November  17,  1997  /  Notices 


888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Copies  of  Crossroads'  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Rsferenc^loom. 
iD.r   ■  " 


Secntay. 

(FR  Doc.  97-30078  Filed  ll-14-«7;  8:45  am] 

aiujNQ  COM  sriT-**-* 


DEPARTMENT  OF  ENERGY 

Federal  EfMrgy  Regulatory 
Commlaalon 

[DecM  Na  MOM-a-OOOl 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Rling 

November  10, 1997. 

Take  notice  that  on  November  6, 
1997.  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  filed 
updated  standards  of  conduct  under 
Standard  1, 18  CFR  161.3(i).  and  to 
reflect  changes  resulting  from  the 
corporate  merger  with  El  Paso  Natural 
Gas  Company  and  sale  of  Kem  River 
Gas  Transmission  Company. 

East  Tennessee  states  that  it  served  a 
copy  of  the  filing  on  all  of  its  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoxild  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
or  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  25, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«::ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoH  D.  Cashell, 
Secretary. 
[FR  Doc  97-30071  Filed  11-14-97;  8:45  ami 

BNXMO  COOK  «n7-M-M 


Notloeof 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-U7-00q 

High  Island  Oflahore  System; 
Compliance  Filing 

November  10. 1997. 

Take  notice  that  on  November  5, 
1997,  High  Island  Ofbhore  System 
(HIOS),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volimie  No.  1,  the  following  tariff  sheets 
to  be  effective  November  1, 1997: 

Sub  Fifth  ReviMd  Sheet  No.  110 
Sub  First  Ravised  Sheet  Na  llOA 
Sub  Second  Revised  Sheet  No.  IIOB 
Sub  Original  Sheet  No.  HOC 

HIOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  October  28, 1997,  letter 
order  in  the  captioned  proceeding 
regarding  Order  No.  587-C  The  above 
mentioned  letter  order  indicated  that  a 
number  of  the  standards  did  not  reflect 
the  correct  version  number  set  forth  in 
section  204.10(b)  of  the  regulations, 
with  exception  of  the  Electronic 
Delivery  Mechanism  Standards. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
308.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  Mrill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casltell. 
Secretary. 

IFR  Doc.  97-30077  Filed  11-14-97;  8:45  am] 
■ujNQ  oooc  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro|w:t  Na  503-022] 

Idaho  Power  Company;  Notice  of 
Availability  of  Environmental 


November  10, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 


Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  as-built  exhibits  showing 
the  constructed  project  transmission 
line.  The  as-built  exhibits  indicate  the 
route  of  the  constructed  transmission 
line  differs  from  the  authorized 
transmission  line  route.  Idaho  Power 
Company  requests  Commission 
approval  of  the  as-built  exhibits, 
including  the  constructed  transmission 
line.  The  Swan  Falls  Profect  is  located 
on  the  Snake  River,  in  Ada  and  Owyhee 
Counties,  Idaho. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  can  be  obtained  by 
calling  the  Commission's  Public 
Reference  Room  at  (202)  208-1371.  In 
the  EA,  staff  concludes  that  approval  of 
the  constructed  transmission  1^  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

For  further  iniianiiation,  please  contact  the 
project  manager,  Jon  Conficancesco,  at  (202) 
219-^)079. 
Lois  D.  CaskeU. 
Secretaiy. 

IFR  Doc.  97-30073  Filed  11-14-97;  8:45  am] 
MLLMO  OOM  snr-ei-M 


DEPARTMBIT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[Doekat  Na  RP9»-M-000t 

Kem  River  Gaa  Tranamlaalon 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gaa  TarW 

November  10, 1997. 

Take  notice  that  on  November  5, 
1997,  Kem  River  Gas  Transmission 
Company  (Kem  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  become  effiactive  October 
1. 1997: 

First  Revised  Sheet  No.  91,  Original  Sheet 

No.  91-A 
First  Revised  Sheet  No.  521,  Original  Sheet 

No.  521-A 
First  Revised  Sheet  No.  621,  Orighial  Sheet 

No.  621-A 
First  Revised  Sheet  No.  724,  Original  Sheet 

No.  724-A 
Second  Revised  Sheet  No.  810.  Original 

Sheet  No.  810-A 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  vrith  the 
Commission's  Order  on  Remand  of 
Order  No.  636-C  issued  February  27. 
1997  in  Docket  No.  RM91-11-006.  et  al. 
Kem  River  states  that  it  has  revised  its 
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right-of-first-refiisal  tariff  provisions  to 
reduce  the  term  cap  for  matching  a 
competitive  bid  fit)m  twenty  years  to 
five  years  in  order  to  avoid  pregranted 
abandonment  of  service. 

Kem  River  states  that  a  copy  of  this 
filing  has  been  served  upon  Kem  River's 
jurisdictional  customers  and  upon 
interested  state  le^latory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Sectims 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  most  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  perscfn  wishing  to  became  a  perty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LeisD.Caafaen. 

Secretary. 

[FR  Doa  97-30080  Filed  11-14-97;  8:45  am] 

■auNO  OOOC  tnr-ai^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Doetot  Na  MQM-2-000] 

MWwMtom  Gas  Tranamiaslon 
Company;  Notice  of  Rling 

November  10, 1997. 

Take  notice  that  on  November  6, 
1997,  Midwestern  Gas  Transmission 
Company  (Midwestem)  filed  updated 
standards  of  conduct  under  Standard  I, 
18  CFR  161.3(1).  and  to  reflect  changes 
resulting  from  the  corporate  merger  with 
El  Paso  Natural  Gas  Company  and  sale 
of  Kem  River  Gas  Transmission 
G>mjpany. 

Midwestem  states  that  it  served  a 
copy  of  the  filing  on  all  of  its  customers 
and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
or  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 


or  before  November  25, 1997.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  broome  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  ale  available  for  public 

inspection. 

LeisD.CaaheU, 

Secretary. 

IFR  Doc  97-30070  Filed  11-14-97;  8:45  am] 

MUMB  COOK  mi-e%^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comhfiission 

[Dooliet  Na  En07-4347-000) 

Mortheast  Energy  Servfcea,  htc;  Notice 
of  Issuance  of  Order . 


necessary  or  appropriate  for  such 
purposes. 

The  Commission  reserves  the  right  to 
reouire  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Northeast  Energy's  issuance 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  th# 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
Novamber  24, 1997.  Copies  of  the  fiill 
text  of  the  wder  are  available  from  the 
Commissicn's  Pi^lic  Reference  Branch 
888  First  Street.  NE..  Washington.  DC 
20426. 

Leis  D.  Caaheit, 

Secretoiy. 

(FR  Doc.  97-30112  Filed  11-14-97;  8:45  am] 

MUMB  COOK  snr-ei^ 


November  12, 1997. 

Northeast  Energy  Services,  Inc. 
(Northeast  Eneiigy)  submitted  for  fiUng  a 
rate  schedule  under  which  Northeast 
Enei^  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Northeast  Energy  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Northeast 
Enei^gy  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Northeast  Eneiigy. 

On  October  24, 19976.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Rate  ApplicaticHis,  Office  of 
Electric  Poww  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabiUty  by  Northeast  Energy  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  %vithin 
this  period,  Northeast  Energy  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  piuposes  of  the 
applicant,  and  compatible  with  the 
public  intoest,  and  is  reasonably 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

tDookst  Na  CP9»-6fr-0001 

OuestorPlpeline  Compsny;  Notice  of 
Application 

November  10, 1997. 

Take  notice  that  on  Novamber  3, 
1997,  Questar  Pipeline  Company 
(Questar),  180  East  First  South  Street, 
Salt  Lake  City,  Utah  84111,  filed  in 
Docket  No.  CP98-66-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  constmct 
and  operate  a  compressor  station  in 
Carbon  County,  Utah,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Questar  states  that  the  Oak  Spring 
Compressor  Station  woidd  be  used  to 
boost  main-line  pressure  and  provide 
additional  firm  capacity  of  52,000  dt 
equivalent  of  natural  gas  per  day  on 
Questar's  system.  It  is  asserted  that 
Questar  wmild  install  a  5,940 
horsepower  compressor  and  2  20-inch 
diameter  pipelines,  each  about  605  ieet 
in  length,  to  .connect  the  compressor  to 
Questar's  Main  Line  No.  40. 

It  is  estimated  that  the  cost  of  the 
fiadlities  would  be  $8,218,000.  Questar 
requests  rolled-in  rate  treatment  and 
requests  that  it  not  be  placed  at  risk  for 
the  recovery  of  the  costs  associated  with 
the  compressor  station.  Questar  explains 
that  it  held  an  open  season  between  July 
2,  and  July  17, 1997,  to  assess  customer 
interest  in  the  Oak  Spring  Compressor 
Station,  and  that  the  results  of  the  open 
season  clearly  indicate  that  and  that  the 
results  of  the  open  season  clearly 
indicate  that  sufficient  market  demand 
exists  to  support  constmction  of  the 
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compraMor  station.  Questar  further 
explains  that  it  has  executed  4  firm 
transportation  agreements  which 
account  for  39,800  dt  equivalent  per  day 
at  Questar's  Tnayi"nim  reservation  and 
commodity  rates  for  terms  ranging  from 
1  to  20  years,  including  evergreen 
provisions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1, 1997.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.314  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piusuant  to 
the  authority  contained  in  and  subject  to 
the  furisdiction  confierred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  or  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Questar  to  appear  or  be 
represented  at  the  hearing. 
UiaO.  CmImII. 
Secretaiy. 

(PR  Doc.  97-30069  Filed  ll-14-«7: 8:45  am] 
muMta  oooe  tnr-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Erwrgy  Regulatory 
Commission 

[Docket  No.  EC96^4-000] 

SEMASS  Partnsrship.  American  Ref- 
Fuel  Company  of  SEMASS,  L.P.,  Air 
Products  Rof-FusI  of  SEMASS,  Inc,  Air 
Products  Rof-Fual  Opsrations  of 
SEMASS,  Inc,  DukaAJAE  Raf-Fuai  LLC. 
DukaAJAE  of  SEMASS.  LLC.  and  Duka/ 
UAE  Operations  of  SEMASS,  LLC; 
Notica  of  HIIng 

November  10. 1997. 

Take  notice  that  SEMASS 
Partnership,  Air  Products  Ref-Fuel  of 
SEMASS.  Inc.,  Air  Products  Ref-Fuel 
Operations  of  SEMASS.  Inc.,  DukeAJAE 
Ref-Fuel  LLC.  DukeAJAE  Operations  of 
SEMASS,  LLC.  Duke/UAE  SEMASS. 
LLC.  and  American  Ref-FucI  Company 
of  SEMASS,  LJ*.,  on  November  5, 1997. 
tendered  for  filing,  at  the  request  of 
Commission  staff,  a  Purchase 
Agreement  reflecting  the  disposition  for 
which  Commission  approval  is  sought 
in  this  docket 

Any  person  desiring  to  be  heud  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N,E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  17, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UtsaCaslwlL 
Secretaiy. 

(FR  Doc.  97-30066  Filed  11-14-97;  8:45  am] 
BIUJMO  COOe  «71T-*1-II 


161. 3(i).  and  to  reflect  changes  resulting 
from  the  corporate  merger  with  El  Paso 
Natural  Gas  Company  and  sale  of  Kem 
River  Gas  Transmission  Company. 

Tennessee  states  that  it  served  a  copy 
of  the  filing  on  all  of  its  customera  and 
afi'ected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
or  385.214.  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  25.  2997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  vvill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copiee 
of  this  filing  are  on  file  writh  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CmsImB. 
Secretaiy. 
[FR  Doc.  97-30072  Filed  11-14-97;  8:45  am] 

BftlMa  coot  STIT-OI-M 


DEPARTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  iiQ9»-4-0«q 

Tanneaaaa  Gas  Pipalina  Company; 
Notica  of  FHing 

November  10, 1997. 

Take  notice  that  on  November  6. 
1997.  Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  updated  standards  of 
conduct  under  Standard  1, 18  CFR 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-634-0011 

Viking  Gas  Transmission  Company; 
Notica  of  Compilanca  RUng 

November  10. 1997. 

Take  notice  that  on  November  5, 
1997.  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing  to  be  efEective 
November  1.1997. 

Viking  sUtes  that  the  purpose  of  this 
filing  is  to  comply  with  the  Office  of 
Pipeline  Regulation's  October  22. 1997 
Letter  in  Docket  No.  RP97-534-000 
requesting  that  the  subject  tariff  sheets 
state  that  they  were  filed  to  comply  with 
the  Commission's  May  6, 1997  "Order 
Issuing  Certificate  "  in  Docket  No.  CP97- 
93-000.  79  FERC  1  61.136  (1997).  As 
required  by  §  154.201(a)  of  the 
Commission's  regulations,  18  CFR 
154.201(a)  Viking  is  submitting  a 
marked  version  of  each  tariff  sheet  with 

this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vfiih  the 
Federal  Energy  Repilatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
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385.21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
Mdth  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
.appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  Mrith  the  Commission  and  are 
available  for  public  inspection. 
LoisD.CMMl, 
Secretaiy. 

[FR  Doc.  97-30078  Rled  11-14-97;  8:45  am] 
HUJNQ  cooe  tm-t-u 


DEPARTMENT  OF  ENERGY 

FMaral  Enaigy  Regulatory 
Commis8k>n 

[Docket  Na  RPM-2S-«01] 

Wast  Texas  Gas.  Inc;  Notica  of 
Prepoaad  Ctwngas  In  FERC  Qaa  Tariff 

November  10. 1997. 

Take  notice  that  on  November  6, 
1997,  West  Texas  Gas,  hic.  (WTG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1. 
the  following  tariff  sheets,  to  be  effective 
December  1, 1997: 

Second  Revised  Sheet  No.  22 

WTG  states  that  this  tariff  sheet  was 
inadvertently  omitted  from  its  October 
31, 1997  Notice  of  Change  in  Rates. 
According  to  WTG.  although  the 
redlined  version  of  Second  Revised 
Sheet  No.  22  was  submitted  with  the 
filing,  the  clean  version  was  omitted. 
WTG  states  that  the  only  change  on  this 
tariff  sheets  was  the  elimination  of  a 
portion  of  its  Purchased  Ges  Adjustment 
clause,  as  explained  in  its  transmittal 
letter. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rtiles  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
-Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisCCaaMl, 
Secretary, 
IFR  Doc.  97-30079  Filed  11-14-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC97-36-00ai,  el  el.] 

Electric  Rate  and  Corporate  Regulation 
HIings;  New  England  Power  Pod.  at  ai. 

November  6,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  New  England  Power  Pool 

[Docket  No.  EC97-3S-002] 

Take  notice  that  on  September  18, 
1997.  the  New  England  Power  Pool 
(NEPOOL)  Executive  Committee 
submitted  die  Thirty-Fourth  Agreement 
amending  New  England  Power  Pool 
Agreement  and  related  materiab,  in 
compliance  with  the  Commission's 
order  In  New  England  Power  Pool  79 
FERC  1  61.374.  62,576  (fune  25. 1997) 
(Order  Conditionally  Authorizing 
Establishment  of  an  Independent 
System  Operator  and  Disposition  of 
Control  over  Jurisdictional  Facilities). 

The  NEPOCH.  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  list  in 
Docket  No.  BC97-35-000,  the 
participants  m  the  New  England  Power 
Pool,  and  the  New  England  state 
governors  and  regulatory  commissions. 

Comment  date:  November  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  thaend  of  this  notice. 

2.  ISO  New  England  Inc. 

(Docket  No.  EC97-35-003] 

Take  notice  that  on  September  24, 
1997,  Counsel  for  ISO  New  England  Inc. 
(ISO)  tendered  for  filing  copies  of  the 
following  documents:  (1)  Certificate  of 
Incorporation:  (2)  By-Laws  of  the  ISO; 
(3)  Code  of  Conduct  and  Ethics  Policy 
of  die  ISO;  and  (4)  Interim  ISO 
Agreement  The  letter  states  that  these 
docuiments  have  been  conformed  to  the 
Commission's  June  25, 1997  order 
issued  in  this  docket 

Comment  date:  November  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Heartland  Energy  SenicaB.  Inc. 
LGAE  Eaeisy  Marketiog  Inc.  niinova 
Enei^gy  Partners,  Inc.,  Enteijy  Power 
Marluting  Corp.,  Dnke/Lonie  DnyfiB, 
LJL.C  Mom  Street  Eneirfjr  MukHtiag, 
Inc.,  and  CNG  Eamrgj  Serrkes 
Corporation 

[Docket  No«.  ER94-108-014.  ER94-1188- 
019.  ER94-1475-010.  ER95-1615-009, 
ER96-108-010,  KR96-2525-005.  and  KR96- 
3066-002  (not  consolidated)] 

Take  notice  that  the  following     - 
informational  filings  have  been  made 


with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  3. 1997.  Heartiand 
Energy  Services,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  August  9. 1994.  order  in 
Docket  No.  ER94-108-000. 

On  November  3. 1997.  LG&E  Energy 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
9. 1994,  order  in  Docket  No.  ER94- 
1188-000. 

On  October  29. 1997.  Illinova  Eneigy 
Partners.  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
18. 1995.  order  in  Docket  No.  ER94- 
1475-000. 

On  November  3, 1997,  Entergy  Po\.«r 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's  March 
26,  1997.  order  in  Docket  No.  ER95- 
1615-000. 

On  November  3. 1997.  Duke/Louis 
Drejrfus,  L.L.C  filed  certain  information 
as  required  by  the  Commission's 
December  14. 1995.  order  in  Docket  No. 
ER96-108-000. 

On  November  3. 1997,  Plum  Street 
Energy  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  25. 1996, 
order  in  Docket  No.  ER96-2525-000. 
On  November  3,  1997,  CNG  Energy 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  30. 1996.  order 
in  Docket  No.  ER9ft-3068-000. 

4.  Ebctrade  Corporation,  Howard 
Eneixy  Marketing,  Inc.,  Enpower,  Inc, 
Knaeell  Eneigy  Services  Company, 
Brennan  Power,  Inc.,  Colonial  Eneify, 
Inc,  and  Fine  Eaatfj  Serncea 
Company 

[Docket  Nos.  ER94-147S-012,  ER95-252- 
011.  ER95-1752-005.  ER96-2882-004. 
ER97-1630-002,  ER9 7-1 968-002,  and  ER97- 
2413-002  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  28, 1997,  Electiade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 
25, 1994,  order  in  Docket  No.  ER94- 
1478-4X)0. 

On  October  28, 1997,  Howard  Energy 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  24,  1995,  order  in  Docket  No. 
ER95-252-000. 

On  October  28, 1997,  Enpower.  Inc 
filed  certain  information  as  required  by 
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the  Commission's  October  23,  1995. 
order  in  Docket  No.  ER9&-1 752-000. 

On  October  27,  1997.  Russell  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  October  30.  1996.  order 
in  Docket  No.  ER96-2882-000. 

On  October  27,  1997,  Brennan  Power. 
Inc.  filed  certain  infprmation  as  required 
by  the  Commission's  April  9. 1997. 
order  in  Docket  No.  ER97-1 630-000. 

On  October  28.  1997,  Colonial  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  April  9,  1997, 
order  in  Docket  No.  ER97-1968-000. 

On  October  27, 1997.  Fina  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  Jime  18. 1997.  order  in 
Docket  No.  ER97-241 3-000. 

5.  Hartford  Powrer  Sales,  L.L.C, 
Energy2,  Inc.,  American  Hunter  Energy 
Inc.,  ProLiance  Energy.  LLC,  Pacific 
Northwest  Generating  Cooperative, 
CNG  Retail  Seivices  Corporatian,  and 
UTIL  Power  MarkatJng  Inc. 

(Docket  No«.  ER95-393-016.  ER96-308©- 
004,  ER97-144-003.  ER97-420-003.  ER97- 
SO4-0OS.  ER97-ia45-O01,  and  BR97-3306- 
001  (not  conaoltdated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  29.  1997,  Hartford  Power 
Sales.  L.L.C.  filed  certain  information  as 
required  by  the  Commission's  February 
22, 1995.  order  in  Docket  No.  ER9S- 
393-000. 

On  November  3,  1997,  Energy2,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  October  22, 1996. 
order  in  Docket  No.  ER96-3086-000. 

On  October  29.  1997,  American 
Hunter  Energy  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  13. 1996.  order 
in  Docket  No.  ER97-144-000. 

On  October  29, 1997,  ProLiance 
Energy,  LLC  filed  certain  information  as 
required  by  the  Commission's  January 
16. 1997,  order  in  Docket  No.  KR97- 
420-000. 

On  November  3, 1997,  Pacific 
Northwest  Generating  Cooperative  filed 
certain  information  as  required  by  the 
Commission's  January  3. 1997,  order  in 
Docket  No.  ER97-504-000. 

On  November  3,  1997.  CNG  Retail 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  April  1. 1997.  order  in 
Docket  No.  ER97-1845-000. 

On  November  3,  1997.  UTIL  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  July 


22. 1997,  order  in  Docket  No.  ER97- 
3306-000. 

6.  Energy  Resource  Management 
Corporation,  Westar  Electric  Marketing 
Inc.  Sandia  Energy  Resources 
Company,  AYP  Energy,  Inc.,  American 
Hunter  Enei^  Inc..  Con  Edison 
Solutions,  Inc.  and  ConAgra  Energy 
Service,  Inc. 

IDocketNos.  ER96-35ft-005,  ER96-458-O07, 
ER96-2538-0O4,  KR96-267J-004.  ER97- 
144-002.  KR97-70&-002.  and  BR97-1751- 
001] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  Energy  Resource  Management 
Corporation  filed  certain  information  as 
required  by  the  Commission's  December 
20,  1995,  order  in  Docket  No.  ER96- 
358—000. 

On  April  7, 1997,  Weatar  Electric 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  14.  1996,  order  in  Docket  No. 
ER96-458-000. 

On  September  4. 1997,  Sandia  Energy 
Resources  Company  filed  certain 
information  as  required  by  the 
Commission's  September  26.  1996, 
order  in  Docket  No.  ER96-2538-000. 

On  October  30. 1997.  AYP  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  October  8. 1996. 
order  in  Docket  No.  ER96-2673-odo. 

On  September  4,  1997.  American 
Hunter  Energy  Inc.  filed  certain 
information  as  required  by  the 
Commission's  November  13. 1996,  order 
in  Docket  No.  ER97-144-000. 

On  October  29,  1997.  Con  Edison 
Solutions.  Inc.  filed  certain  information 
as  required  by  the  Conomission's  March 
14. 1997,  order  in  Docket  No.  ER97- 
705-000. 

On  October  29.  1997.  ConAgra  Energy 
Service  Inc.  filed  certain  information  as 
required  by  the  Commission's  April  1. 
1997,  order  in  Docket  No.  KR97-1751- 
000. 

7.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Con^iany  of  Oklahoina,  and 
Southwestern  Electric  Power  Company 

[Dockst  No.  ER97-1 793-001] 

Take  notice  that  on  October  27,  1997. 
Central  Power  and  Light  Company.  West 
Texas  Utilities  Company.  Public  Service 
Company  of  Oklahoma,  and 
Southwestern  Electric  Power  Company 
(collectively,  the  "CSW  Operating 
Companies")  submitted  for  filing 
supplemental  infonnaUon  in 
compliance  with  the  Commission's 


April  9, 1997  letter  order  in  Docket  No. 
ER97-1 793-000. 

Comment  date:  November  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  ft  Electric  Conqiany 

(Docket  No.  ER97-2364-O00] 

Take  notice  that  on  October  31. 1997, 
San  Diego  Gas  ft  Electric  Company 
("SDGAE")  tendered  for  filing  revised 
original  sheets  governing  rates  for 
ancillary  services  under  which  it 
provides  ancillary  services  to  the 
California  Independent  System 
Operators  ("ISO")  in  a  competitive 
market  that  will  commence  on  January 
1. 1998.  SDGftE  requests  that  these 
ancillary  service  rates  be  made  effective 
subject  to  refund  within  60  days  of  this 
filing  but  no  later  than  January  1 .  1998. 
The  proposed  ancillary  service  rates 
would  supersede  SDG&E's  Open  Access 
Tariff  terms  relating  to  ancillary  services 
preaentiy  on  file^with  the  Commission. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Clean  Air  Capital  Markets 
Corporation 

[Docket  No.  KR97-4434-0001 

Take  notice  that  on  October  27. 1997 
Clean  Air  Capital  Markets  Corporation 
(CACM)  petitioned  the  Commission  for 
acceptance  of  CACM  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blaidcet  approvals,  including  the 
authority  to  sell  electricity  at  mari»t- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

CACM  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  CACM  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ERg8-2SO-000) 

Take  notice  that  on  October  23, 1997, 
Southern  Indiana  Gas  and  Electric 
Company  ("SIGECO"),  tendered  for 
filing  summtuy  information  on 
transactions  that  occurred  during  the 
period  Jtme  30. 1997  through  September 
30. 1997.  pursuant  to  its  Market  Bated 
Rate  Sales  Tariff  accepted  by  the 
Commission  in  Docket  No.  ER96-2734- 
000. 

Comment  date:  November  20, 1997.  in 
accordance  with  Standard  Paragraph  E  - 
at  the  end  of  this  notice. 
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11.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9a-251-000) 

Take  notice  that  on  October  23. 1997, 
Louisville  Gas  and  Electric  Company 
(LGAE).  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LC&E  and 
Kansas  Qty  Power  ft  Light  under 
LGftE's  Oi»Bn  Access  Transmission 
Tariff. 

Comment  date:  November  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Oelmarra  Power  ft  Light  Company 

(Docket  Na  ERg8-252-000| 

Take  notice  that  on  October  23^  1997, 
Delmarva  Power  ft  Light  Company, 
tendered  for  filing  executed  umbrella 
service  agreements  with  Enteigy  Power 
Marketing  Corp..  Koch  Energy  Trading, 
Inc.,  Market  Responsive  Energy.  Inc. 
and  New  Energy  Ventures,  L.L.C.  under 
Dehnarva's  market  rate  sales  tariff.  FERC 
Electric  Tariff.  Original  Volume  No.  14, 
filed  by  Delmarva  in  Docket  No.  ER96- 
2571-000.  Delmarva  requests  that  the 
Commission  make  the  agreements  with 
Enteigy  Power  Marketing  Corp.,  Koch 
Energy  Trading,  Inc.  and  New  Energy 
Ventures,  LL.C.  efbctive  as  of  their 
respective  execution  dates  and  requests 
waiver  of  notice  to  make  the  agreement 
with  Market  Responsive  Energy,  Inc. 
efliscUve  as  of  October  23, 1997. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Washington  WatM- Power 

(Docket  No.  ER98-253-000] 

Take  notice  that  on  October  23. 1997, 
Washington  Water  Power,  tendered  for 
filing  their  summary  of  activity  for  the 
quarter  ending  September  30, 1997. 

Comment  data:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Northern  States  Power  Compaay 
(Minnesota  Ccnnpany) 

(Docket  No.  ER9a-256-000j 

Take  notice  that  on  October  23, 1997, 
Northern  States  Power  Company 
(Minnesota)  ("NSP"),  tendered  for  fiUng 
the  Short-Term  Firm  Point-to-Point 
Transmission  Swvice  Agreement 
between  NSP  and  North  Central  Power 
Co.,  Inc 

NSP  requests  that  the  Commission 
accept  the  agreement  effidctive  October 
1 ,  1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  data:  November  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northeni  Stales  Power  ConqMiiy 
(Minnesota  ConqMny) 

(Docket  No.  ER98-2S7-000] 

Take  notice  that  on  October  23. 1997. 
Northern  States  Power  Company 
(MinnesoU)  ("NSP").  tendered  for  filing 
a  Non-Firm  Point-to-Poim  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmission  Service  Agreement . 
between  NSP  and  Tenaika  Power 
Services  Co. 

NSP  requests  that  the  Commission 
accept  boUi  the  agreements  effiactive 
October  9. 1997,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  data:  November  20. 1997,  in 
accordance  mth  Standud  Paragraph  E 
at  the  end  of  this  notice. 

17.  T^MSon  Hedric  Power  Company 

(Docket  No.  ER98-2Sa-000) 


14.  Moataup  Electric  Company 

(Docket  No.  ER98-254-000] 

Take  notice  that  on  October  20, 1997, 
Montaup  Electric  Company  (Montaup), 
filed  revised  Attachment  is  to  its 
Service  Agremnents  for  Network 
Integration  Service  to  its  retail 
distribution  affiliates  Blackstone  Valley 
Electric  Company,  Newport  Electric 
Corporation  and  Eastern  Edison 
Company.  The  filing  corrects  errore  in 
the  delivery  points  shown  on  the 
Attachmmt  Is  as  originally  filed. 

Comment  data:  Novembisr  20. 1997.  in 
accMxlance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Tai»  notice  that  on  October  23, 1997. 
Tucson  Electric  Power  CompanyfTEP), 
tendered  for  filing  one  (1)  service 
agreement  for  firm  point-to-point 
transmission  service  under  Part  II  of  its 
Open  Access  Transmission  Tariff  filed 
in  Docket  No.  OA96-140-000.  TEP 
requests  waiver  of  notice  to  permit  the 
service  agreement  to  become  effective  as 
of  the  earliest  date  service  commenced 
imder  this  agreement.  The  details  of  the 
service  agreement  are  as  follows: 

1.  Service  Agreement  for  Finn  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Aterketing,  Inc.  dated 
October  23, 1997.  Service  imder  this 
agreement  commenced  on  September 
23, 1997. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Northern  States  Power  ConqMay 
(Minnesota  Company) 

(Docket  No.  ER98-2  59-000) 

Take  notice  that  on  October  23, 1997, 
Northern  States  Power  Company 
(Minnesota)  ("NSP").  tendered  for  filing 
the  Short-Term  Finn  Point-to-Point 
Transmission  Service  Agreement 
between  NSP  and  Northwestern 
Wisconsin  Electric  Company. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  October 
1, 1997,  and  requests  waiver  of  the 
CommissicHi's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  November  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota  Coiiq>any) 

(Docket  No.  BRg&-260-000] 

Take  notice  that  on  October  23, 1997, 
Northern  States  Power  Company 
(Miimesota)  ("NSP").  tendered  for  filing 
a  Non-Firm  Point-to-Point  Transmission 
Service  Agreement  and  a  Short-Term 
Firm  Transmission  Service  Agreement 
between  NSP  and  Powerex. 

NSP  requests  that  the  Commission 
accept  both  the  agreements  effective 
October  3, 1997,  and  requests  waiver  of 
the  Commission's  notice  requirements 
in  order  for  the  agreements  to  be 
accepted  for  filing  on  the  date 
requested. 

Comment  dote:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  Indiana  Public  Service 
Cao^Muiy 

(Docket  No.  ER98-262-000) 

Take  notice  that  on  October  22, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  its 
Transaction  Report  for  short-term 
transactions  for  the  third  second  quarter 
of  1997  pursuant  to  the  Commission's 
order  issued  January  10, 1997  in 
Northern  Indiana  Public  Service 
Company.  78  FERC  1  61.015  (1997). 

Comment  data.  November  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Wisconsin  Public  Service 
Coiporation 

(Docket  No.  ER9S-263-O00) 

Take  notice  that  on  October  24. 1997. 
Wisconsin  Public  Service  Corporation 
("WPSC"),  tendered  for  filing  an 
executed  Network  Service  Agreement 
and  an  executed  Network  Operating 
Agreement  for  service  with  the 
Wisconsin  Public  Power  Inc.  (WPPI) 
under  the  WPSC's  Open  Access 
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Transmission  Tariff.  WPSC  requests  that 
the  Commission  make  the  service 
agreements  effective  on  October  16. 
1997. 

WPSC  states  that  copies  of  this  filing 
have  been  served  on  WPPI,  on  the 
Michigan  Public  Service  Commission 
and  on  the  Public  Service  Commission 
of  Wisconsin. 

Comment  date:  November  20. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consolidated  Ediaon  Company  of 
New  York,  Inc. 

{Docket  Na  ER98-264-0001 

Take  notice  that  on  October  24, 1997. 

Consolidated  Edison  Company  of  New 
York.  Inc.  ("Con  Edison"),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  New  Energy  Ventures.  L.L.C. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
New  Energy  Ventures,  L.L.C 

Comment  date:  November  20, 1997,  in 
accmdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Consolidated  Edison  Company  of 

New  York,  Inc. 

[Docket  No.  ER9«-265-000) 

Take  notice  that  on  October  24, 1997. 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison"),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  PECO  Energy  CcMnpany  to 
purchase  electric  capacity  and  energy 
pursuant  at  negotiated  rates,  terms,  and 
conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PECO  Energy  Company. 

Comment  date:  November  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Consolidated  Ediaon  Company  at 
New  York.  Inc. 

(Docket  No.  BR98-266-000I 

Take  notice  that  on  October  24, 1997, 
.  Company  of  New  York,  Inc.  ("Con 
Edison"),  tendered  for  filing,  pursuant 
to  its  FERC  Electric  Tariff  Rate  Schedule 
No.  2,  a  service  agreement  for  SONAT 
Power  Marketing  LP.  to  purchase 
electric  capacity  and  energy  pursuant  at 
negotiated  rates,  terms,  and  conditions. 
Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
SONAT  Power  Marketing  L.P. 

Comment  date:  November  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Consolidated  Edison  Company  of 
New  York,  Inc. 


(Docket  No.  BR9&-267-0001 

Take  notice  that  on  October  24, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison"),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  the  Cinergy  Operating 
Companies  to  purchase  electric  capacity 
and  ener^  pursuant  at  negotiated  rates, 
terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Cinergy  Operating  Companies. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Washington  Water  Power 

(Docket  No.  ER98-269-0001 

Take  notice  that  on  October  24. 1997, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  35  of  the  Commission  Rules  and 
Regulations,  an  executed  Long  Term 
Service  Agreement  under  WWP's  FERC 
Electric  Tariff  First  Revised  Volume  No. 
9  with  Public  Utility  District  No.  1  of 
Pend  Oreille  County,  Washington. 

Notice  of  the  filing  has  been  served 
upon  the  following: 

Mr.  Larry  Weis.  General  Manager. 
Public  Utility  District  No.  1  of  Pend 
Oreille  County,  Washington,  PO  Box 
190.  Newp<Ht.  Washington  99156 

Cbmjnent  date:  November  20. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER98-26ft-000| 

Take  notice  that  on  October  24, 1997. 
Kansas  Qty  Power  k  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  August  26. 1997. 
between  KCPL  and  Northern  Indiana 
Public  Service  Company.  KCPL 
proposes  an  efiiactive  date  of  October  10, 
1997.  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  N(Hi-Firm  Transmission 
Service. 

In  its  filing.  KCPL  states  that  tiie  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  November  20.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2S.  Consolidated  Edison  Company  of 

New  York,  Inc. 

(Docket  No.  ER9ft-27(M>00l 

Take  notice  that  on  October  24. 1997, 
Consolidated  Edison  Company  of  New 
York.  Inc  ("Con  Edison"),  tendered  for 
filing  an  electric  tariff  providing  for  the 
sale  of  energy  and  capacity  to 
implement  retail  access  in  New  YoA 
Qty  and  Westchester  County. 

Con  Edison  states  tiiat  a  copy  of  this 
filing  has  been  served  by  mail  upon  The 
New  York  State  Public  Sonrioe 
Commission. 

Comment  date:  November  20. 1997.  in 
accordance  with  Standard  Pwagraph  E 
at  the  end  of  this  notice. 

29.  Central  Illinois  Public  Servics 
Company 

[Docket  No.  BS98-4-000) 

Take  notice  that  on  October  30, 1997. 
Central  Illinois  Public  Service  Company 
filed  an  application  under  Section  204 
of  the  Federal  Power  Act  seeking 
authorization  to  issue  unsecured 
promissory  notes  or  commercial  paper, 
from  time  to  time,  in  an  aggregate 
principal  amount  not  to  exceed  $150 
million  outstanding  at  any  one  time, 
during  the  period  from  January  1. 1998 
to  December  31,  1999,  with  final 
maturities  not  later  than  December  31, 

2000. 

Comment  date:  November  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Androacoggin  Energy  LLC 

(Docket  No.  QF9&-114-0011 

On  October  27, 1997.  Androscoggin 
Energy  LLC  (Applicant),  c/o  Polsky 
Energy  Corporation,  650  Dundee  Road, 
Suite  150,  Northbrook,  Illinois  60062, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  ccHistitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
topping-cycle  cogeneration  facility, 
which  will  be  located  in  Franklin 
County,  Jay.  Maine,  will  consist  of  three 
(3)  combustion  turbines  generators  and 
three  (3)  separately-fired  heat  recovery 
steam  generators.  Steam  recovered  from 
the  facility  will  be  purchased  for 
process  use  by  International  Paper 
Company's  Androscoggin  paper  mill  for 
the  production  of  paper  products.  The 
maximimi  net  electric  power  production 
capacity  of  the  facility  will  be  147  MW. 
Applicant  intends  to  sell  electric  power 
output  to  International  Paper  Company 
and  other  qualified  buyers.  The  primary 
energy  source  of  the  facility  will  be 
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natural  gas.  Construction  of  the  facility 
is  expected  to  commence  by  the  end  of 
1997,  with  commercial  operation 
projected  by  the  end  of  1998.  Earlier,  on 
August  28,  1996,  Applicant  filed  a 
notice  of  self  certification  in  Docket  No 
QF96-114-000. 

Comment  date:  December  1,  i997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Stireet,  N.E.,  Washington.  D.C^ 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  npt  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  oecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CadieU, 
Secretary. 

(PR  Doc.  97-30113  Filed  11-14-97;  8«45  am] 
8IUJNQ  CODE  anr-oi-^ 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Reguletory 
Commisak>n 

[Docket  No.  EC8e-14-000,  et  aL] 

Southern  CelHomla  Edieon  Compeny, 
etal.;  Electric  Rate  and  Corporate 
Regulation  Rllnga 

November  5, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  CalifiDniia  Edison  Company 

(Docket  No.  BC98-1 4-000) 

Take  notice  that  Southern  California 
Edison  Company  (Edison),  on  Octobw 
31, 1997.  tendered  for  filing  pursuant  to 
Section  203  of  the  Federal  Power  Act, 
an  Applioetion  For  Authorization  To 
Assign  Must-Run  Agreements. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Bangor  Hydro-Electric  Company  end 
Bangor  Energy  Resale,  Inc. 

(Docket  No.  EC9a-l5-000l 

Take  notice  that  on  October  31, 1997, 
Bangor  Hydro-Electric  Company 


(Bangor  Hydro)  and  Bangor  Energy 
Resale,  Inc.  (Bangor  Energy),  a  wholly- 
owned  subsidiary  of  Bangor  Hydro, 
tendered  for  filing  an  application  under 
Section  203  of  the  Federal  Power  Act  for 
Bangor  Hydro  to  dispose,  by  transfer  to 
Bangor  Energy,  of  Bangor  Hydro's  FERC 
Rate  Schedule  No.  46,  a  power  sales 
agreement  for  the  sale  ofenergy  and 
capacity  by  Bangor  Hydro  to  UNTTIL 
Power  Corporation. 

The  Applicants  state  that  the  purpose 
of  the  transfer  is  to  refinance  certain 
debt  arrangements  and  provide  lenders 
with  a  security  interest  that  is  necessary 
.  in  order  for  Bangor  Hydro  to  receive 
certain  loans^The  Applicants  also 
request  expedited  treatment  of  their 
proposal  in  order  to  allow  the  transfer 
to  take  place  no  later  than  December  31, 
1997. 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Boston  Edison  Company 

(Docket  No.  EC98-16-000] 

Take  notice  that  on  October  31, 1997. 
Boston  Edison  Company  (Boston 
Edison)  filed  an  application  under 
Section  203  of  the  Federal  Power  Act  for 
the  sale  of  transmission  facilities  and 
transmission  use  rights  in  connection 
with  voluntary  divestiture  of  its  fossil 
generation  business.  Boston  Edison 
seeks  approval  of  the  sale  at  the  earliest 
possible  date. 

Comment  date:  December  30, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  National  Gas  &  Electric  UP., 
Rainbow  Enei^  Marketing 
Corporation,  and  Powennarkatiiig  Coal 
Services,  Inc.,  et,  al. 

(Docket  Nos.  ERgo-l68-03S,  ER94-1061- 
014,  and  Docket  No.  ER97-1548-002  (not 
consolidated),  et,  aL] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room; 

On  October  20, 1997,  National  Gas  & 
Electric  L.P.  filed  certain  information  as 
required  by  the  Commission's  March  20, 
1990,  order  in  Docket  No.  ER90-168- 
000. 

On  October  22, 1997,  Rainbow  Energy 
Marketing  Corporation  filed  certain 
information  as  required  by  the 
Commission's  Jime  10, 1994,  order  in 
Docket  No.  ER94-1061-000. 

On  October  2S,  1997,  lEP  Power 
Marketing,  LLC  filed  certain  information 
as  required  by  the  Commission's  May 
11. 1995,  order  in  Docket  No.  ER95- 
802-000. 


On  October  22, 1997.  E  Prime  filed 
certain  information  as  required  by  the 
Commission's  March  29. 1996,  order  in 
Docket  No.  ER95-1 269-000. 

On  October  20. 1997,  Wicor  Energy 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
November  9. 1995.  order  in  Docket  Na 
ER96-34-000. 

On  October  20,  1997,  Global 
Petroleum  Corp.  filed  certain 
information  as  required  by  the 
Commission's  December  20, 1995,  order 
in  Docket  No.  ER96-359-000. 

On  October  21, 1997,  Powermarketing 
Coal  Services.  Inc.  filed  certain 
information  as  required  by  the 
Commission's  March  28, 1997,  order  in 
Docket  No.  ER97-1548-000. 

5.  Western  Systems  Power  Pool 

(Docket  No.  ER91-195-030] 

Take  notice  that  on  October  30, 1997. 
the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  June  27, 1991  Order 
(55  FERC  1 61,495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1, 1992  Order  On  Rehearing  Denying 
Request  Not  To  Submit  Information. 
And  Grantijig  In  Part  And  Denying  hi 
Part  Privileged  Treatment.  Pursuant  to 
18  CFR  385.211,  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1. 1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  fw  public 
inspection. 

6.  Enron  Power  Marketing,  Inc,  PGftE 
Power  Senri^  Company,  and  El  Paso 
Energy  Marketing  Co.,  et  al. 

(Docket  No.  ER94-24-021  (ER94-1394-013 
and  Docket  No.  ER9&-11&-010  (not 
consolidated),  et  al.) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  3, 1997,  Enron  Power 
Marketipg,  Lac.  filed  certain  information 
as  required  by  the  Commission's 
December  2, 1993.  order  in  Docket  No. 
ER94-24-000. 

On  October  24. 1997.  PG*E  Power 
Service  Company  filed  certain 
information  as  required  by  the 
Commission's  August  24, 1994,  order  In 
Docket  No.  ER94-1394-000. 

On  October  24, 1997,  EPEM 
Marketing  Company  filed  certain 
information  as  required  by  the 
Qmimission's  March  30, 1995,  order  In 
Docket  No.  ER94-428-000. 
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On  October  28. 1997.  Phibro  Inc.  filed 
certain  information  as  required  by  tbe 
Commissions  March  14,  1995.  order  in 
Docket  No.  ER95-43Q-000. 

On  October  30,  1997,  Southern  Eneigy 
Trading  and  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  29, 1995, 
order  in  Docket  No.  ER95-976-000. 

On  October  28,  1997,  DuPont  Power 
Marketing  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
30, 1995,  order  in  Docket  No.  ER95- 
1441-000. 

On  October  24, 1997.  El  Peso  Energy 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  November  28,  1995,  order 
in  Docket  No.  ER96-1 18-000. 

7.  North  American  Energy 
Conaenration,  Tenaska  Power  Services 
Company,  Euseive,  L.Cm  et  al. 

(Docket  No*.  ER94-152-015,  ER94-389-013. 
and  Docket  No.  ER96-182-008  (not 
consolidated),  et,  aL) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  30. 1997.  North  Amwican 
Energy  Conservation  filed  certain 
information  as  required  by  the 
Commission's  February  10, 1994,  order 
in  Docket  No.  ER94-1 52-000. 

On  October  24,  1997,  Tenaska  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  May  26. 1994.  order  in 
Docket  No.  ER94-389-00Q.- 

On  October  30.  1997,  NorAm  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  July 
25, 1994,  order  in  Docket  No.  ER94- 
1247-000. 

On  October  30, 1997.  CNG  Power 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  25, 1994.  order 
in  Docket  No.  ER94-1554-000. 

On  October  30. 1997,  The  Power 
Company  of  America,  L-P.  filed  certain 
information  as  required  by  the 
Commission's  December  30, 1994.  order 
in  Docket  No.  ER95-1 11-000. 

On  October  27, 1997,  Gateway  Energy 
Inc.  filed  certain  information  as  required 
by  the  Commission's  August  4,  1995, 
order  in  Docket  No.  ER95-1 049-000. 

On  October  27, 1997,  Enserve.  L.C 
filed  certain  information  as  required  by 
the  Commission's  December  28. 1995, 
order  in  Docket  No.  ER96-182-000. 


8.  Vitol  Gas  ft  Electric  LLC,  American 
Power  Exchange  Inc..  CMS  Marketing. 
Service*  and  Trading  Company,  el  al. 

[Docket  Nos.  ER94-155-019,  ER94-1578-010 
and  ER94-1099-012  and  Docket  No.  ER96- 
2350-008  (not  consolidated),  et  aL] 
Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  22. 1997.  Vitol  Gas  & 
Electric  LLC  filed  certain  information  as 
reqtiiied  by  the  Commission's  January 
14. 1994.  order  in  Docket  No.  KR94- 
155-OOa 

On  April  7. 199^.  finerican  Power 
Exchange.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  19. 1994.  order  in  Docket  Na 
ER94-1578-000. 

On  April  7. 1997,  Eclipse  Energy  Inc. 
filed  certain  information  as  required  by 
the  Commission's  June  15. 1994.  order 
in  Docket  No.  ER94-1099-000. 

On  April  7. 1997.  Prairie  Winds 
Energy,  Inc.  filed  certain  information  as 
requireid  by  the  Commission's  August 
28.  1995,  order  in  Docket  No.  ER95- 
1234-000. 

On  April  7, 1997.  Enpower.  Inc.  filed 
certain  information  as  required  by  the 
Commission's  October  23, 1995.  order 
in  Docket  No.  ER95-1 752-000. 

On  October  22. 1997,  Northwest 
Power  Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  Jime  3, 1996,  order  in 
Docket  No.  ER96-68&-000. 

On  October  21. 1997.  CMS  Marketing. 
Services  and  Trading  Onnpany  filed 
certain  information  as  required  by  the 
Commission's  September  6. 1996.  order 
in  Docket  No.  ER96-2350-000. 

9.  Eastern  Power  Distributifm.  Inc.. 
Morgan  Stanley  Capital  Group  Inc., 
PadfiCorp.  et  aL 

[Docket  Nos.  ER94-964-016,  ER94-1384-016 
and  Docket  No.  ER97-2801-001  (not 
consolidated),  et  aL] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  30. 1997.  Eastern  Power 
Distribution,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  5. 1994,  order  in 
Docket  No.  ER94-964-000. 

On  October  24. 1997.  Morgan  Stanley 
Capital  Group  Inc..  filed  certain 
information  as  required  by  the 
Commission's  November  8, 1994,  order 
in  Docket  No.  ER94-1 384-000. 


On  October  30, 1997.  Federal  Energy 
Sales,  Inc.,  filed  certain  information  as 
reqtiiied  by  the  Commission's  March  1, 
1996  order  in  Docket  No.  BR96-91»- 
000. 

On  October  30. 1997.  American 
Energy  Solutions.  Inc..  filed  certain 
information  as  required  by  the 
Commission's  December  5. 1996,  order 
in  Docket  No.  ER97-36O-O00. 

On  October  29. 1997.  Competitive 
Utility  Services  Corp.  filed  certain 
information  as  required  by  the 
Commission's  April  8, 1997.  order  in 
Docket  No.  ER97-1932-000. 

On  October  30. 1997.  Constellation 
Power  Sources.  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  May  15, 1997.  order  in 
Docket  No.  ER97-2261-O00. 

On  October  29. 1997.  PadfiCorp  filed 
certain  information  as  required  by  the 
Commission's  Jime  26. 1997.  order  in 
Docket  No.  ER97-2801-000. 

10.  CC  Pace  Energy  Serricas,  JEB 
Corporation,  and  Engage  Energy  US, 
Lf .,  el  al. 

(Docket  Nos.  ER94-1181-013.  ER94-143>- 
013.  and  Docket  No.  ER97-654-003  (not 
consolidated),  et  al.) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Conmiission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  30. 1997,  CC.  Pace 

Energy  Services  filed  certain 
information  as  reqtiired  by  the 
Commission's  July  25s  1994,  order  in 
Docket  No.  ER94-1 181-000. 

On  October  30, 1997,  JEB  Corporation 
filed  certain  information  as  required  by 
the  Commission's  September  8. 1994. 
order  in  Docket  No.  ER94-1432-000. 

On  October  28. 1997,  Williams  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  March  10. 1995.  order  in 
Docket  No.  ER95-305-000. 

On  October  29. 1997.  Duke  Energy 
Marketing  Corp.,  filed  certain 
information  as  reqtiired  by  the 
Commission's  December  14. 1995.  order 
in  Docket  No.  ER96-109-000. 

On  October  30. 1997.  Entergy  West 
Power  Company,  LLC  filed  certain 
information  as  reqtiired  by  the 
Commission's  December  28. 1995.  order 
in  Docket  No.  ER96-392-000. 

On  October  20. 1997.  Power  Fuels, 
Inc..  filed  certain  information  as 
required  by  the  Commission's  July  5. 
1996.  order  in  Docket  No.  ER96-193Q- 

000. 

On  October  30. 1997.  Engage  Energy 
US.  LJ*..  filed  certain  information  as 
required  by  the  Commission's  December 
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30. 1996,  order  in  Docket  No.  ER97- 
654-000. 

11.  atiaens  Power  Sales,  AIG  Tradi^ 
Cnrpoi  aiiaii,  and  Sana!  Pttwar 
Marketing,  lac,  el  al. 

[Docket  Nos.  ER94-1685-016,  ER94-1691- 
016.  and  Docket  No.  ER96-2343-005  (not 
consolidated),  et  aL] 

Take  notice  that  the  following 
in&Hinational  filings  have  been  made 
Mrith  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  29. 1997,  Qtizens  Power 
Sales  filed  certain  information  as 
required  by  the  Commission's  Febniaiy 
2, 1995,  order  in  Docket  No.  ER94- 
168S-000. 

On  October  29. 1997,  AIG  Trading 
Corporation  filed  certain  information  as 
requised  by  the  Commission's  January 
19, 1995,  order  in  Docket  No.  ER94- 
1691-000. 

On  October  29. 1997,  Delhi  Enmgy 
Services.  Inc.,  filed  certain  information 
as  required  by  the  Commission's  Jtme  1. 
1995,  order  in  Docket  No.  ER95-940- 
000. 

On  October  28. 1997.  Sonat  Power 
Marketing,  Inc.,  filed  certain 
inlbnnation  as  required  by  the 
Commission's  August  18, 1995,  order  in 
Docket  No.  ER95-1050-010. 

On  October  29, 1997,  Amoco  Energy 
Trading  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  29, 1995,  onler 
in  Docket  No.  ER9&-1359-O00. 

On  October  29. 1997.  Vaster  Power 
Marketing,  Inc..  filed  cwtain 
information  as  required  by  the 
Commission's  October  26, 1995.  oider 
in  Docket  No.  ER95-1 685-000. 

On  October  28, 1997,  Sonat  Power 
Marketing,  Inc..  filed  certain 
information  as  required  by  the 
Commission's  August  12. 1996.  order  in 
Docket  No.  ER96-2343-000. 

12.  Tennessee  Power  ConqNuiy, 
PadfiCoip  Power  Marluling  Inc., 
Northrop  Grumman  Corporation,  et  at. 

(Docket  Nos.  ERgS-581-010.  ER95-109&- 
011.  and  Docket  No.  ER9e-2957-004  (not 
consolidated),  et  aL) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  14. 1997,  Tennessee 
Power  Company  filed  certain 
information  as  required  by  the 
Commission's  April  28, 1995.  order  in 
Docket  No.  ER95-581-000. 


On  Octobw  16, 1997,  PacifiCorp 
Power  Marketing,  Inc..  filed  certain 
information  as  required  by  the 
Commission's  February  2,  1996.  order  in 
Docket  No.  ER96-1096-000. 

On  October  15, 1997,  PGAE  Eneigy 
Services,  Eneigy  Trading  Corporation 
filed  certain  information  as  required  by 
the  Commission's  October  20, 1995, 
order  in  Docket  No.  ER95-1614-000.    , 

Chi  October  15, 1997,  Powertec 
International,  LLC  filed  certain 
information  as  required  by  the 
Commission's  December  1, 1995,  order 
in  Docket  No.  ER96-1-000. 

On  October  15, 1997,  Eneigy  Transfw 
Group,  L.L.C.,  filed  certain  information 
as  required  by  the  Commission's 
January  29, 1996,  order  in  DocketNo. 
ER96-280-000. 

On  October  14. 1997.  GPS  Capital. 
Ltd..  filed  certain  information  as 
required  by  the  Commission's  June  27. 
1996,  order  in  Docket  No.  ER96-179a- 
000. 

On  October  14, 1997.  NtMlhrop 
Grumman  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  13, 1996,  order 
in  Docket  No.  ER96-2957-000. 

13.  QST  EMigy  Trading  Ik..  CoEaefgy 
Trading  Co^iaay.  and  Central  Hudson 
Eatarpriaes  Cocporation.  el  aL 

[Docket  Nos.  ER96-S53-008.  ERg6-1040- 
008.  and  Docket  No.  ER97-2869-001.  (not 
consolidated),  et  aL] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  27. 1997.  QST  Eneigy 
Trading  Inc..  filed  certain  information  as 
required  by  the  Commission's  March  14, 
1996,  order  in  Docket  No.  ER96-5S3- 
000. 

On  October  27, 1997,  CoEnergy 
Trading  Company  filed  certain 
information  as  required  by  the 
Commission's  March  14. 1996,  order  in 
Docket  No.  ER96-1040-000. 

On  October  24, 1997,  NIPSCO  Eneigy 
Service  Inc..  filed  certain  information  as 
required  by  the  Commission's  May  29. 
1996,  order  in  Docket  No.  ERg6-1431- 
000. 

On  October  24. 1997,  NIPSCO  Energy 
Service  Inc..  filed  certain  information  as 
required  by  the  Commission's  May  29, 
1996,  order  in  Docket  No.  ERgfr-1431- 
000. 

On  October  27. 1997,  LS  Power 
Mariteting,  LLC  filed  certain  information 
as  required  by  the  Commission's  August 
5, 1996.  order  in  Docket  No.  ER96- 
1947-000. 


On  October  24, 1997,  CSW  Powv 
Marketing,  Inc.,  filed  certain 
infbimation  as  required  by  the 
Commission's  June  11, 1997,  oider  in 
Docket  No.  ER97-1 238-000. 

On  October  24. 1997,  Central  Hudson 
Enterprises  Corporation  filed  certain 
information  as  required  by  the 
Commission's  June  26, 1997.  order  in 
Docket  No.  ER97-2869-000. 

14.  Edison  Source,  DPL  Energy,  and 
GFU  Advanced  Resources  Ik.,  et  aL 

[Docket  Nos.  ER96-215O-007,  ER96-2601- 
005,  and  Docket  No.  ER97-3666-002,  (not 
consolidated),  et  al.) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Rdbm: 

On  October  30, 1997,  Edison  Source 
filed  certain  information  as  required  by 
the  Commission's  August  13, 1096. 
(»der  in  Docket  No.  ER96-2 150-000. 
On  October  30. 1997,  DPL  Eneigy 
filed  certain  information  as  required  by 
the  Commission's  September  30. 1996, 
order  in  Docket  No.  ES96-2801-000. 

On  October  30. 1997,  NP  Eneigy  Inc. 
filed  certain  information  as  reqtiired  by 
tbe  Commission's  February  24. 1997, 
order  in  Docket  No.  ER97-1315-00a 
On  October  30, 1997,  Unitil  Power 
Corp.  filed  certain  information  as 
required  by  the  Commission's 
September  25. 1997.  order  in  £)ocket  No. 
ER97-246O-O00. 

On  October  30. 1997.  Unitil 
Resources,  Inc.  filed  certain  information 
as  reqtiired  by  the  Commission's 
September  25. 1997.  order  in  Docket  No. 
ER97-2462-O00. 

On  October  30. 1997.  GPU  Advanced 
Resources.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  4. 1997.  order  in  docket  No. 
ER97-3666-000. 

15.  Southwestern  Electric  Po  . 
Conqiany.  Wast  Texas  Utilitiea 
Company 

[Docket  No.  ER97-4133-000I 


Take  notice  that  on  October  3. 1997. 
Southwestern  Electric  Power  Company 
(SWEPCO)  and  West  Texas  Utilities 
Company  (WTU)  tendered  for  filing 
additional  information  in  support  of 
their  filing  made  in  this  docket  on 
August  8. 1997. 

SWEPCO  and  WTU  state  that  a  copy 
of  this  supplemental  filing  has  been 
served  on  East  Texas  Electric 
Cooperative,  Inc.,  Tex-La  Electric 
Cooperative,  Inc.,  and  the  Public  Utility 
Commission  of  Texas. 
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Comment  date:  November  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
G>rporation 

IDocket  Now  ER98-227-000I 

Take  notice  that  on  October  21.  1997. 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  to  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Revised  Form  of  Service 
Agreement  (FSA)  for  Finn  Point- to- 
Point  Transmission  service  between 
Niagara  Mohawk  and  the  Power 
Authority  of  the  State  of  New  York 
(Power  Authority)  fer  retail  delivery  of 
High  Load  Factor  Fitzpatrick  Power  to 
BOC  Gases  in  Selkirk,  New  York. 

Service  is  not  to  begin  until  approval 
by  the  Commission  of  the  Settlement 
Agreement  between  Niagara  Mohawk, 
the  Power  Authority  and  the  New  York 
State  Department  of  I*ubUc  Service 
dated  May  22, 1997  and  filed  with  the 
Commission  in  Docket  Nos.  EL97-29- 
000  (the  May  22.  1997,  Settlement 
Agreement).  As  of  the  date  of  this  letter, 
the  Commission  has  yet  to  approve  the 
May  22. 1997,  Settlement  Agreement 
As  a  result,  no  service  has  been 
provided  under  the  Original  FSA. 
Niagara  Mohawk  does  not  seek 
Commission  action  on  this  Revised  FSA 
at  this  time.  In  order  to  implement  terms 
of  the  May  22.  1997.  Settlement 
Agreement,  however,  Niagara  Mohawk 
respectfully  requests  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  service  to  be 
provided  under  the  Revised  FSA 
retroactive  to  July  1, 1997  once  the  May 
22.  1997  Settlement  Agreement  is 
approved  by  the  Commission.  Upon 
approval,  Niagara  Mohawk  will  notify 
the  Commission  that  further  action  is 
needed  on  the  enclosed  Revised  FSA. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  the  New  York  Power 

Authority. 

Comxnent  date:  November  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Arizona  Public  Service  Company 

[Docket  No.  ER9S-228-«J0| 

Take  notice  that  on  October  22, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  an  Umbrella  Service 
Agreement  to  provide  Firm  Point-to- 
Point  Transmission  Service  under  APS' 
Open  Access  Transmission  Tariff  with 
Tucson  Electric  Power  Company  and 
AIG  Tradins  Corooration. 

A  copy  ofthis  filing  has  been  served 
on  Tucson  Electric  Power  Company, 
AIG  Trading  Corporation  and  the 
Arizona  Corporation  Commission. 


Cbzmnent  date:  November  19, 1997.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  ofthis  notice. 


Comment  date:  November  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Arizona  Public  Service  Company  21.  Arizona  Public  SerrfceCompaBy 


[Docket  No.  ER98-229-000I 

Take  notice  that  on  October  22, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
to  pitovide  Non-Firm  Point-to-Point 
Transmission  Service  imdor  APS'  Open 
Access  Transmission  Tariff  with  Tucson 
Electric  Power  Company. 

A  copy  of  this  filing  has  been  served 
on  Tucson  Electric  Power  Company  and 
the  Arizona  Corporation  Commission. 

Comment  date:  November  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Arizona  Public  Senrice  Compaay 

(Docket  No.  ER98-230-0OOI 

Take  notice  that  on  October  22, 1997. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  revised  Contract 
Demand  Exhibit  for  Southern  California 
Edison  applicable  under  the  APS-FERC 
Rate  Schedule  No.  120. 

Current  rate  levels  are  imaffected, 
revenue  levels  are  unchanged  from 
those  currentiy  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
cxistomer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  this  filing  have  been  served 
on  SCE.  the  California  Public  Utilities 
Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  November  19.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Illinois  Public  Senrice 
Company ' 

(Docket  No.  ER9»-231-000l 

Take  notice  that  on  October  22, 1997. 
Central  Illinois  Public  Service  Company 
(OPS)  submitted  one  non-firm  point-to- 
point  service  agreement  and  two 
umbrella  short-term  firm  transmission 
service  agreements,  dated  October  13. 
1997  and  October  14, 1997,  establishing 
the  following  as  customers  under  the 
terms  of  CIPS'  Open  Access 
Transmission  Tariff:  ProLiance  Energy, 
L.L,C.,  and  Williams  Energy  Services 
Company. 

CIPS  requests  an  effective  date  of 
October  14,  1997,  for  the  service 
agreements.  Accordingly.  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  two  customers  and  the 
Illinois  Commerce  Commission. 


(Docket  No.  ER98-232-000] 

Take  notice  that  on  October  22. 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  transaction  report 
for  the  third  quarter  of  1997,  under  APS 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

A  copy  ofthis  filing  has  been  served 
the  Arizona  Corporation  Commission. 

Comment  date:  November  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Soutfaem  Company  Serricea,  Inc. 

[Docket  No.  ER98-233-000I 

Take  notice  that  on  October  22. 1997, 
Southern  Company  Services,  Inc..  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savaimah  Electric  and  Power 
Company,  filed  a  Notice  of  Cancellation 
for  seventy-one  (71)  expired  service 
agreements  that  were  fbr  short-term  firm 
point-to-point  transmission  service 
vmder  Part  II  of  Southern  Companies 
Open  Access  Transmission  Tariff 
(Tariff)  (FERC  Electric  Tariff,  Original 
Volume  No.  S). 

Comment  date:  November  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PPftL,  Inc. 

(Docket  No.  ERM-234-OOOl 

Take  notice  that  on  October  22, 1997, 
ppatL.  Inc..  (formerly  knovm  as 
Pennsylvania  Power  ft  Light 
CompanyKPP*L).  filed  a  Service 
Agreement  dated  October  13, 1997,  with 
Carolina  Power  &  Light  Company 
(Carolina)  under  PPad^'s  FESC  Electric 
Tariff,  CMginal  Volume  No.  5.  The 
Service  Agreement  adds  Carolina  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
October  22, 1997,  for  the  Service 
Agreement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Carolina  and  to 
the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  November  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Jersey  Central  Power  h  Ugbt 
Company,  Metropolitan  Ediaon 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER9a-235-000l 

Take  notice  that  on  October  22. 1997. 
Jersey  Central  Power  &  Light  Company, 
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Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Swvice 
Agreement  between  GPU  Energy  and 
Eastern  Power  Distribution,  Inc.  (EPD), 
dated  October  17, 1997.  This  Service 
Agreement  specifies  that  EPD  has  agreed 
to  the  rates,  terms  and  conditions  of 
GPU  Energy's  Operating  Capacity  and/ 
or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Or^^l  Volume  No.  1.  TheSales  Tariff 
was  accepted  by  the  Commission  hy 
letter  order  issued  on  February  10. 1995. 
in  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Co.,  and  " 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-27&-000  and  allows  GPU  Energy 
and  EPD  to  enter  into  separately 
schedtiled  transactions  under  which 
G^  Energy  will  make  available  fbr  sale, 
surplus  operating  capacity  and/or 
energy  irt  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Conmiission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  17. 1997.  for  the  Service 
Agreement 

CPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Peimsylvania. 

Caiaunent  date:  November  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Janey  Ceatnd  Power  ft  U^ 
Cwiipany,  MetropoUtan  Ediaon 
Cow pany.  Pwuiayivairia  Elactric 


[Dodcat  No.  ER98-236-0001 

Take  notice  that  on  October  22, 1997. 
Jersey  Central  Power  ft  Light  Company, 
Metropolitan  Ediaon  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  &ieigy).  filed  an  executed  Service 
Agreement  between  CPU  Energy  and 
New  Energy  Ventures.  L.L.C  (NEV). 
dated  OctSier  17. 1997.  This  Service 
Agreement  specifies  that  NEV  has 
a^eed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sa&  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Conmtission  1^ 
letter  order  issued  on  Febrtiary  10, 1995, 
in  Jersey  Centxal  Power  ft  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  Energy 
and  NEV  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  ai«  no 
higher  than  GPU  Energy's  cost  of 
service. 


GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  17, 1997.  fw  Uie  Service 
Agreement 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Peimsylvania. 

Comment  date:  November  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Jersey  Central  Power  ft  Light 
Company,  etaL 

[I>ocket  No.  ERg«-237-000] 
Take  notice  that  on  October  22, 1997, 
-^Btmy  Central  Power  ft  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
PacifiCorp  Power  Marketing.  Inc.  (PPM), 
dated  October  17. 1997.  This  Service 
Agreement  specifies  that  PPM  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff. 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  l^ 
letter  ordbr  issued  on  February  10. 1995. 
in  Jersey  Central  Power  ft  Light  Co.. 
Metropolitan  Edison  Co..  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER9S-276-000  and  allows  GPU  Energy 
and  PPM  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
hitler  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission  s  notice  requirements  for 
good  cause  shown  and  an  efiiBctive  date 
of  October  17. 1997  for  the  Service 
Agreement 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  November  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Cinergy  Services,  bic. 

[Etocket  No.  ERg8-23»-000] 

Take  notice  that  on  October  22. 1997, 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  sn-vice  agreement 
imder  Cin«gy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  E 
Prime.  Inc.  (E  prime). 

Cinergy  and  E  Prime  are  requesting  an 
effective  date  of  August  31, 1997. 

Comment  date:  November  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


28.  Western  Resources,  Inc. 

[Docket  No.  ER9»-239-000) 

Take  notice  that  on  October  22. 1997, 
Western  Resources,  Inc..  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Entergy  Power  Marketing 
Corporation.  Western  Resources  states 
that  the  purpose  of  the  agreement  is  to 
permit  non-discriminatory  access  to  the     < 
transmission  Cacilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources- 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed'to  become  e£foctive  October 
20, 1997. 

Copies  of  the  filing  were  served  upon 
Entergy  Power  Marketing  Corporation 
aod  the  Kansas  Corporation 
Commission. 

Comment  date:  November  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ofthis  notice. 

28.  Jersey  Central  Power  ft  light 
Conpany.etaL 

[Docket  No.  ER9S-24a-000) 


Take  notice  that  on  October  22, 1997,  * 
Jersey  Central  Power  ft  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
EnerZ  Corporation  (NRZ).  dated  October 
17. 1997.  This  Service  Agreement 
specifies  that  NRZ  has  agreed  to  the 
rates,  terms  and  conditions  of  GPU 
Energy's  Operating  C^Mcity  and/or 
Enogy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff. 
Ori^ul  Volmne  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  l^ 
letter  order  issued  on  February  10, 1995, 
in  Jersey  Central  Power  ft  Light  Ca, 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-278-000  and  allows  GPU  Energy 
and  NRZ  to  enter  into  separately 
schedtiled  transactions  under  which 
GPU  Energy  moU  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  17, 1997,  for  the  Service 
Agreement 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  November  19.  1997,  In 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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30.  Jerwy  Cantral  Power  h  Liglit 
Company,  et  al 

[DockBt  No.  ERSa-241-OOOl 

Take  notice  that  on  October  22. 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Woodruff  Oil  Company  (d/b/a  Woodruff 
Energy)(WOC).  dated  October  10. 1997. 
This  Service  Agreement  specifies  that 
woe  has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Operating 
Capacity  and/ or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff.  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995,  in  Jersey  Central 
Power  &  Light  Co.,  Metropolitan  Edis«n 
Co.  and  Pennsylvania  Electric  Co., 
Docket  No.  KR95-27&-000  and  allows 
GPU  Energy  and  WOC  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
tor  sale,  surplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  10, 1997.  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  tile 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  November  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  North  Americaii  Energy.  Inc. 

(Docket  No.  ER98-242-O001 

Take  notice  that  on  October  22. 1997. 
North  Amwican  Energy,  Inc.  (NAE), 
petitioned  the  Commission  for       ^^ 
acceptance  of  NAE  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

NAE  intends  to^engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  NAE  is  not  in 
the  business  of  generating  or 
transmitting  electric  power. 

Comment  date:  November  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Louisville  Gas  and  Electric 
Company 

[Dock0t  No.  ER98-243-O00) 

Take  notice  that  on  October  22. 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  L.ouisville  Gas  and 


Electric  Company  and  Hamilton 
Department  of  Public  Utilities  under 

RateGSS.  ^  ^^  . 

Comment  date:  November  19. 1997.  m 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Louiaville  Gas  and  Electric 
Company 

(Docket  No.  ER98-244-000] 

Take  notice  that  on  October  22. 1997. 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.,  under  Rate  GSS. 

Comment  date:  November  19,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


34.  Cinergy  Services,  Inc. 

(Docket  No.  ER98-245-0001 

Take  notice  that  on  October  22,  1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  PECO 
Energy  CompanyJPECO). 

Cinergy  and  PtCO  are  requesting  an 
effective  date  of  October  7, 1997. 

Comment  date:  November  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Valley  Electric  Aasociatkm,  Inc. 

(Docket  No.  ER98-246-0001 

Take  notice  that  on  October  22. 1997. 
Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  nine 
purchase  and  sale  agreements  with 
various  electric  utilities.  Valley  intends 
to  utilize  the  agreements  primarily  for 
the  purchase  of  supplemental  power, 
but  is  authorized  to  make  sales  for  resale 
under  the  agreements.  Valley  seeks  a 
waiver  of  the  Commission's  prior  notice 

requirements. 

A  copy  of  the  filing  was  served  upon 
each  of  the  parties  to  the  agreements: 
Qtizens  Lehman  Power  Sales,  Duke     ■' 
Energy  Trading  &  Marketing  L.L.C. 
Electric  Clearinghouse.  Inc.,  Enron 
Power  Marketing.  Inc..  Illinova  Energy 
Partners,  LG&E  Energy  Marketing  Inc., 
Department  of  Water  and  Power  of  the 
aty  of  Los  Angeles,  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  and  USGen  Power  Services, 

L.P. 

Comment  date:  November  19,  1997.  m 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

36.  Eochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER9a-247-000l 

Take  notice  that  on  Octobw  22. 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG4E).  tendered  for  filing  a  summary 


of  their  first  quarterly  report  of 
transactions  under  their  market-baaed 
rate  tariff  for  the  period  of  July  1. 1997 
to  September  30, 1997. 

Comment  date:  November  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  UtiliCorp  United  Inc. 

(Docket  No.  ER9&-24»-O00l 

Take  notice  that  on  October  23. 1997. 
UtiliCorp  United  hic.  (UtiliCorp)  filed 
service  agreements  with  Tenaska  Power 
Services  Company  for  service  under  its 
Short-Term  Finn  Point-to-Point  open 
access  service  tariff  for  its  operating 
divisions.  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  November  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Maine  Pubbc  Service  Company 

(Docket  No.  ER98-249-000i 

Take  notice  that  on  October  22, 1997. 
Maine  Public  Service  Company 
submitted  a  Quarterly  Report  of 
Transactions  for  the  period  July  1 
through  September  30. 1997.  This  filing 
was  made  in  compliance  with 
Commission  orders  dated  May  31. 1995 
(Docket  No.  ER95-851)  and  April  30, 
1998  (Docket  No.  ER96-780). 

Comment  date:  November  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Ohio  Edison  Compaay  and 
Pomsylvania  Power  Conqiany 

(Docket  No.  ER98-255-0001 

Take  notice  that  on  October  23, 1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
Public  Service  Electric  &  Gas  Company 
and  Ohio  Edison  Company  pursuant  to 
Ohio  Edison's  Open  Access  Tariff.  This 
Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  November  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^     ^ 

40.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-277-0001 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO),  on  October 
24. 1997.  tendered  for  filing,  a  iService 
Agreement  with  the  Northern  Indiana 
Public  Service  Company  under  the  NU 
System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 
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NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Northern  inrfiann 
Public  Service  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  efiiective  October  23. 
1997. 

Comment  date:  November  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  this  notice. 

41.  Allegheny  Powo-  Service  Corp.  m 
behalf  of  Moaongahela  Power 
Company,  The  Potomac  Edison 
CompaBy  and  West  Penn  Power 
Cm^aay  (Allef^ieny  Power) 

[Docket  No.  ER98-336-000I 

Take  notice  that  on  October  28, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed  a 
market  rate  tariff  of  general  applicability 
under  which  it  proposes  to  sell  capacity 
and  enogy  at  maiket-besed  rates. 
Allegheny  Power  also  seeks  to  amend  its 
Standard  Generation  Service  Rate 
Schedule  to  permit  sales  to  affiliates  at 
cost-based  rates  subject  to  limitations 
established  by  the  Commission  in 
previous  orders. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  State  Commission,  the 
Viri^nia  State  COTporation  Commission, 
the  West  Virginia  PubUc  Service 
Ccnnmission,  and  all  parties  of  reowd. 

Coouneiit  date:  November  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


42.  Horizim  Energy  Company 

(Docket  No.  ERdS-aaO-OOOj 

Take  notice  that  on  October  30, 1997. 
Horizon  Energy  Company  (Horizon 
Energy)  tendered  for  filii^  an 
application  for  waivers  and  approvals 
under  regulations  of  the  Commission 
and  for  an  order  accepting  its  Maiket 
Based  Rate  Tariff— FERC  Electric  Rate 
Schedule  No.  1.  which  is  necessary  for 
Horizon  Energy  to  make  sales  to  certain 
Electric  EKstribution  Companies  to 
participate  in  those  Electric  Distribution 
Companies'  pilot  programs  to  address 
load  balancing  requirements.  Horizon 
Energy  has  further  requested  that  the 
Commission  waive  its  regulations  to  the 
extent  necessary  such  that  its  Market- 
Based  Rates  Tariff  be  permitted  to  take 
effect  on  November  1, 1997.  Horizon 
Energy  is  an  affiliate  of  PECO  Energy 
Company. 

In  these  transactions.  Horizon  Energy 
intends  to  charge  rates  as  mutually 
agreed  to  by  Horizon  Energy  and  the 


Electric  Distribution  company 
purchaser.  All  other  terms  of  the 
transactions  also  would  be  determined 
by  negotiation  between  the  parties.  All 
sales  and  pmchases  will  be  arms-length 
transactions. 

Comment  date:  November  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  New  England  Power>ool 

(Docket  No.  ER(»S-49»-000] 

Take  notice  that  on  October  31, 1997, 
the  New  England  Power  Pool  (NEPOOL) 
Executive  Committee  submitted  the 
Fourth  Supplement  to  Thirty-Third 
Agreement  Amending  New  England 
Power  Pool  Agreement  and  related 
materials. 

The  NEPOOL  Executive  Committee 
states  that  copies  of  these  materials  were 
sent  to  all  entities  on  the  service  list  in 
Docket  No.  ER97-4421-000.  Docket 
Nos.  OA97-608-000  and  ER97-3574- 
000,  Docket  Nos.  OA97-237-O00,  ER97- 
1079-000  and  EC97-35-000.  the 
participants  in  the  New  England  Power 
Pool,  and  the  New  England  state 
govonon  and  regulatory  commissfons. 

Comment  date:  November  18, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Par^raph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motfon  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  puties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCaslMll. 
Secretary. 

(FR  Doc  97-30117  Filed  11-14-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FsdsralBMrgy  Regulatory 
CofTMnlsston  ^ 

[Protect  No.  1804-19q 

South  Carolina  Elactrlc  and  Qaa 
Company:  Notloa  of  AvWlabiHty  of 
PriW  Envlronmantal  Awaaamant 

Novsmbar  10. 1997. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA  was  prepared  for  an 
ajpplication  filed  ^  the  South  Carolina 
^ectric  and  Gas  Company,  licensee  for 
the  Parr  Hydroelectric  Project  bi  ito 
appUpation,  the  licensee  requests 
Commission  approval  of  a  land  use  and 
shoreline  management  plan  for  the 
project  The  proposed  plan  provides  for 
the  conservation,  development,  and  use 
of  142  miles  of  shoreline  around  the 
project's  Parr  Reservoir.  Monticello 
Reservoir,  and  recreation 
subimpoundment  ^ 

Based  on  the  comparative 
envirmmiental  analyses  presented  in  the 
DEA,  the  Commission's  staff  has 
selected  the  licensee's  proposed  plan 
with  staff  modifications  as  the  preferred 
alternative.  The  DEA  finds  that 
approving  the  staff  modified  plan  would 
not  be  a  major  federal  action 
significanUy  affecting  the  quality  of  the 
human  environment 

The  DBA  was  woitten  by  staff  in  the 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  I^A  can  be  obtained  l^  ' 
caUing  the  Commission's  public 
refiarrace  room  at  (202)  208-1371. 

Comments  on  the  DEA  must  be  filed 
with  the  Commission  within  40  days 
from  the  date  of  this  notice.  Comments 
should  be  addressed  to:  Ms.  Lois  D. 
Cashell,  Secretary.  Federal  Energy 
Regulatory  Conunission.  888  First 
Street  N.E..  Washington,  D.C.  20426. 
Please  include  the  project  number 
(1894-193)  on  any  comments  filed. 

iD. 


Sect^Btaiy. 

(FR  Doa  97-30061  Filed  11-14-97;  8:45  ami 

Husto  COM  snr-ot-M 

DEPARTMBfT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commiaaion 

Notica  of  Amandmant  of  Exemption 

November  10, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 
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a.  Proposed  Action:  Amendment  of 
Exemption. 

b.  Project  No.:  447d-0O5. 

^  c.  Exemptee:  Bell  Enterprises. 
•  d.  Name  of  Project:  Bell 
Hydroelectric. 

e.  Location:  Battle  Creek,  in  Trinity 
County,  California. 

f.  Action  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791— 825(r). 

g.  Ememptee  Contact:  C.  Larry  Bell, 
Bell  Enterprises.  2500  SE  Nevada  Court. 
Portland,  OR  97219,  (503)  245-«594. 

h.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 
j.  Comment  Date:  December  26, 1977. 
j.  Description  of  the  proposed  action: 
The  proposed  amendment  will  remove 
the  existing  diversion  structure,  the 
water  ditch,  the  4,860-foot-long 
penstoclc,  and  the  500-kw  powerhouse 
from  the  exemption  to  reflect  the 
pro)ect'8  as-built  condition. 

L  this  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
bi  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
p€uty  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS"  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS". 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers, 
any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunlwr  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  N.E., 
Washington,  D.C  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  A'gency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
filed  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 


not  file  comments  within  the  time 

specified  for  filing  comments,  it  will  be 

presumed  to  have  no  comments.  One 

copy  of  an  agency's  comments  must  also 

be  sent  to  the  Applicant's 

representatives. 

Lois  D.  Cashall. 

Secietary. 

[FR  Doc.  97-30074  Filed  11-14-97: 8:45  ami 
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DEPARTMENT  OF  ENERGY 

Fwlerai  Efwrgy  Regulalory 
Commission 

Notice  of  Applicstion  Ready  for 
Environmental  Analysis 

November  10, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  P-11282-001. 

c.  Date  Filed:  November  21 ,  1995. 

d.  Applicant:  Summit  Hydropower. 
Inc. 

e.  Name  of  Project:  Gainer  Dam. 

f.  Location:  On  the  North  Branch  of 
the  Pawtuxet  River,  Town  of  Scituate, 
Providence  County,  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact:  Mr.  Duncan  S. 
Broatch.  92  Rocky  Hill  Road, 
Woodstock,  CT  06281,  (860)  974-1620. 

i.  FEHC  Contact:  Lee  Emery  (202) 
219-2779. 

j.  Deadline  Date:  See  paragraph  D9. 

L  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  existing 
inoperative  project  would  consist  of:  (1) 
A  3,500-foot-long,  109-foot-high  earthen 
dam  having  a  450-foot-long  overflow- 
type  spillway  at  its  right  (southwest) 
abutment;  (2)  a  reservoir,  known  as  the 
Scituate  Reservoir,  having  a  3,400-acre 
surface  area  and  a  112,270  acre-foot 
gross  storage  capacity  at  spillway  crest 
elevation  of  283  feet  MSL;  (3)  an  intake 
structure:  (4)  a  powerhouse  containing  a 
rehabilitated  1,500-kW  generating  unit 
operated  at  an  82-foot-net  head  and  at 
a  flow  of  300  cfs  and  containing  a  new 
70-kW  generating  unit  operated  at  an 
82-foot-net  head  and  at  a  flow  of  14  cb; 
(5)  a  400-foot-long  tailrace  tunnel  and  a 
700-foot-long  excavated  tailrace;  (6)  a 
500-foot-long  undergroimd,  2.3-kV 
transmission  line;  (7)  A  2.3/23-kV 
Substation;  (8)  A  1.5-mile-long  23-kV 
transmission  line;  and  (9)  appurtenant 
facilities. 


The  primary  purpose  for  the  existiiig 
facilities,  owned  and  operated  by  the 
Providence  Water  Supply  Board 
(PWSB).  is  water  supply  for  the  city  of 
Providence.  Applicant  estimates  that  the 
project's  average  annual  generation 
would  be  2,968,000  kWh.  The 
applicant's  estimated  net  investment  in 
the  project  would  amoimt  to  $494,607. 

m.  Purpose  of  Project:  All  project 
energy  vdll  be  used  on  site  with  the 
excess  power  sold  to  a  public  utility 
company. 

n.  This  notice  also  coiwistsofthe 
following  standard  paroffaphs:  A4  and 
D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
Inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
888  First  Street.  N.E.,  Room  2A-1. 
Washington.  D.C  20426.  or  by  calling 
(202)  206-2326.  A  copy  Is  also  available 
for  inspection  and  reproduction  at 
Summit  Hydropower,  Inc.,  9^ Rocky 
Hill  Road.  Woodstock.  CT  06281.  or  by 
calling  (860)  974-1620. 

A4.  Development  Application — 
Public  notice  of  the  filing  of  the  Initial 
development  application.  Which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any   . 
competing  development  application 
must  be  filed  In  response  to  and  In 
compliance  with  the  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 

D9.  Filing  and  Service  of  Responsive 
Ekxnunents — ^The  application  Is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  Is  requesting 
conunents,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
Order.  No.  533  Issued  May  8, 1991.  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the  -> 

Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circimistances  in  accordance  with  18 
CFR  385.2008. 
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All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or     ^ 
•TRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  dociunents  must  be  filed 
by  providing  the  original  and  the 
number  orcopies  reqiilred  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NiE., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  Ra^h 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Conunission 
In  this  proceeding.  In  accordance  with 
18  CFR  4.34(b).  and  385.201P. 
LoiaO.CMhdl, 
Secretary. 

(FR  Doc.  97-30075  Filed  11-14-97;  8:45  am] 
C0Msn7-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4S22-a|| 

NoHca  Of  MssMng  of  tha  EPA's 
Ctilldr«n's  Haallh  ProtacUon  Adviaory 
CommHtaa  (CHPAC) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting 


fflJMMAIIY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-^63,  notice  is  hereby 
given  that  the  first  meeting  of  the 
Children's  Health  Protection  Advisory 
Committee  (CHPAC)  lyill  be  held  on 
December  2  and  3, 1997,  in  Arlington. 
Virginia.  The  CHPAC  was  created  to 
advise  the  Environmental  Protection 
Agency  In  the  development  of 
regulations,  guidance  and  policies  to 
address  children's  environmental 
health. 

DAIEt:  Tuesday.  December  2, 1997,  from 
9:30  a.m.  to  5:00  pjn.  and  Wednesday, 


Decembers,  1997,  from  9:00  a.m-  to 
12:45  p.m. 

ADDRESSES:  Hyatt  Regency  Crystal  City 
at  the  Washington  National  Airport, 
2799  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 
AQBIOA  rTEMS:  The  meeting  of  the 
CHPAC  is  open  to  the  public.  On 
Tuesday,  December  2, 1997,  the  meeting 
will  open  with  introductions,  a  review 
of  the  agenda  and  meeting  objectives. 
The  remaining  agenda  items  for  the  first 
day  of  the  meeting  include  (1) 
backgroimd  and  context  of  the 
Committee,  (2)  Office  of  Children's 
Health  Protection's  (OCHP)  plan,  (3) 
OCHP's  Healthy  Homes,  Healthy 
Schools,  Healthy  Kids  outreach 
campaign,  and  (4)  Introduction  of  the 
Work  Groups.  "The  meeting  will 
continue  on  Wednesday,  December  3, 
with  (1)  CHPAC  Operating  Principles 
and  Ground  Rules,  (2)  WoA  Group 
sessions  and,  (3)  will  conclude  with  a 
Plenary  Session  at  which  time  the  Work 
Groups  will  present  their  individual 
Work  Plans  and  discuss  futiue 
activities.  The  public  %vlll  have  an 
opportunity  to  comment  at  the  end  of 
both  days. 

FOR  RMTMER  MFOfMATION  CONTACT: 
Persons  needing  further  Information 
should  contact  Paula  R.  Goods,  Office  of 
Children's  Health  Protection.  USEPA, 
WSM,  913,  MC  1107,  401  M  Street,  SW, 
Washington,  DC  20460,  (202)  260-7778. 
goode.paula9epamall.epa.gov. 

Dated:  November  10, 1997. 
E.  KamoiM  Tmrate, 

Director,  Office  of  Children 's  Health 
Protection. 

(FR  Doc.  97-30139  FUed  11-14-97;  8:45  am] 
amjNQCODc 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Draft  Amarican  Indian  and  Alaaka 
ftaliva  Policy 

AQBUCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice,  with  request  for 
comments. 


StIMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
developed  a  draft  Americao  hidlan  and 
Alaska  Native  Policy  that  reflects  the 
Agency's  commitment  to  a  govemment- 
to-govemment  relationship.  The  draft 
policy  reinforces  the  importance  of 
partnership  between  and  among  all 
levels  of  government  on  issues  related  to 
disaster  preparedness.  miHgaHon. 
response  and  recoveiy.  Contained 
within  this  draft  policy  .are  guiding 


principles  for  FEMA's  interactions  with 
Tribal  governments. 

DATES:  We  invite  your  comments,  which 
should  be  submitted  on  or  before 
January  5, 1998. 
ADDRESSES:  Please  send  written 
comments  to  the  Office  of  Policy  and 
Regional  Operations,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington  DC  20472.  Comments  may 
also  be  submitted  via  fecslmlle,  (202) 
646-4215.  or  l^  e-mail  to 
TribaLLlalsonOfiema.gov. 
R)R  FURTHER  SVORMATION  CONTAtT: 
Rachael  A.  Rowland,  Intergovernmental 
AQalis,  Office  of  Policy  and  Regional 
Operations,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington  DC  20472.  (202)  646-2889. 
«t»W-BIBITARY  INFORMATION:  The  draft 
FEMA  American  Indian  and  Alaska 
Native  Policy  follows: 

The  United  States  has  historically 
bonded  together  during  times  of  disaster 
to  provide  assistance  to  those  who  have 
suffered  the  losses  of  loved  ones  or 
personal  belongings.  The  guiding 
principle  of  the  Federal  Emergency 
Management  Agency  is  "people  helping 
people."  It  Is  in  this  spirit  that  the 
Federal  Emergency  Management  Agency 
declares  its  policy  towards  America 
Indians  and  Alaska  Natives. 

Introduction 

The  American  Indian  and  Alaska 
Native  tribal  governments  hold  a  unique 
status  in  the  United  States  with  the 
rights  and  benefits  of  sovereign  nations. 
This  policy  outlines  the  prindplee 
imder  which  all  employees  of  the 
Federal  Emergency  Management  Agency 
are  to  operate  with  regard  to  American 
Indian  and  Alaska  Native  tribal 
governments.  This  policy  is  based  on 
the  United  States  Constitution.  Federal 
treaties,  policy,  statutes,  court  decisions, 
and  the  ongoing  political  relationship 
between  Indian  tribes  and  the  Federal 
Government  ..  • 

In  recognition  of  the  historic 
relationship  between  the  United  States, 
the  American  Indians  and  Alaska  Native 
tribal  governments,  the  Federal 
Emergency  Management  Agency 
supports  a  govemment-to-govemment 
relationship  between  the  Federal 
Government  and  American  TnHiwn  and 
Alaska  Native  tribes. 

This  policy  pertains  to  federally 
recognized  tribes  and  provides  guidance 
to  employees  of  the  Federal  Emergency 
Management  Agency  for  issues  a&cting 
American  Indians  and  Alaska  Natives. 
This  policy  does  not  apply  to  Federal 
Emergency  Man^ement  Agency 
interactions  with  State-recognized 
tribes,  Indians,  or  Alaska  Natives  who 
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are  not  men^n  of  tribes  with  respect 
to  matters  provided  for  by  Federal 
statute  or  regulation. 

This  partnership  is  intended  to  be 
flexible  and  dynamic  to  provide  for  the 
evolution  of  the  partnerships  between 
the  Federal  Emergency  Management 
Agency  and  Americein  Indian 
governments.  Working  relationships 
between  the  Federal  Emergency 
Management  Agency  and  the  American 
Indian  governments  will  be  generally 
consistent  nationwide;  however,  they 
will  vary  according  to  the  legal  basis 
and  management  requirements  for  each 
relationship. 

This  policy  is  adopted  pxirsuant  to 
and  consistent  with  existing  law  and 
does  not  pre-empt  or  modify  the 
authorities  of  the  Federal  Emergency 
Management  Agency  or  other  Federal 
departments  and  agencies.  Nor  does  the 
policy  suggest  recognition  of  tribal 
authority  that  does  not  currently  exist 
However,  the  Federal  Emergency 
Management  Agency  need  not  wait  for 
judicial  recognition  over  emergency 
management  programs  when  such 
authority  is  already  supported  by  law. 
This  policy  is  for  internal  management 
only  and  shall  not  be  construed  to  grant 
or  vest  any  right  to  any  party  in  respect 
to  any  Federal  action  not  otherwise 
granted  or  vested  by  existing  law  ot 
regxilations. 

Oafinitiaiie 

Indian  Tribe:  Any  tribe,  band,  nation. 
Pueblo,  or  other  organized  group  or 
community,  including  any  Alaska 
Native  Village  (as  defined  in.  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (43  U.S.C. 
1601  et  aeq.)],  that  is  acknowledged  by 
the  Federu  Government  to  constitute  a 
tribe  with  a  govemment-to-govemment 
relationship  with  the  United  States  and 
eligible  for  the  programs,  services,  and 
other  relationships  established  by  the 
United  States  for  Indians  because  of 
their  status  as  Indians  and  tribes. 

Tribal  Government:  The  recognized 
government  of  an  Indian  tribe  and  any 
affiliated  or  component  Band 
government  of  such  tribe  that  has  been 
determined  eligible  for  specific  services 
by  Congress  or  officially  recognized  by 
inclusion  in  61  Fed.  Reg.  58211. 
November  13, 1996,  "Indian  Entities 
Recognized  and  Eligible  to  Receive 
Services  from  the  United  States  Bureau 
of  Indian  AfEaiis." 

Policy  Principles 

The  following  policy  statements 
provide  genoel  guidance  to  Federal 
Emergency  Management  Agency 
employees  for  responsibilities 
associated  with  interactions  with 


American  Indian  and  Alaska  Native 
governments. 

1.  The  Federal  Emergency 
Management  Agency  recognizes  and 
commits  to  a  govemment-to-govemment 
relationship  with  American  Indian  and 
Alaska  Native  tribal  governments. 

The  Fedwal  Emergency  Management 
Agency  recognizes  that  the  tribal  right  of 
self-government  flows  from  the  inherent 
sovereignty  of  Indian  tribes  and  Indian 
nations  and  that  Federally  recognized 
tribes  have  a  unique  and  direct 
relationship  with  the  Federal 
Government.  The  Federal  Emergency 
Management  Agency  further  recognizes 
the  rights  of  eadb  tribal  government  to 
set  its  own  priorities  and  goals  for  the 
welfare  of  its  membership  and  that  the 
Federal  Emergency  Management  Agency 
will  deal  with  each  tribal  government, 
when  appropriate  as  determined  by 
FEMA,  to  meet  that  tribe's  needs. 

2.  The  Federal  Emergency 
Management  Agency  acknowledges  the 
policy  commitments  of  the  U.S. 
Congress  and  the  Chief  Executive  as 
precedents. 

The  Federal  Emergency  Management 
Agency  recognizes  House  Concturent 
Resolution  «331.  passed  in  1988.  which 
declares  the  policy  "To  Acknowledge 
the  Contribution  of  the  Iroquois 
Confederacy  of  Nations  to  Reaffirm  the 
Continuing  Govemment-to-Govemment 
Relationship  between  Indian  Tribes  and 
the  United  States  Established  in  the 
Constitution."  In  addition,  the  Federal 
Emergency  Management  Agency 
incorporates  the  Policy  Memorandum  of 
the  White  House,  issued  April  29. 1994. 
herein,  as  it  guides  the  Executive 
Departments  and  Agencies  in  the 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments." 

3.  The  Federal  Emergency 
Management  Agency  acknoMdedges  the 
trust  relationship  between  the  Federal 
Government  and  American  Indian  and 
Alaska  Native  tribes  as  established  by 
specific  statutes,  treaties,  court 
decisions,  executive  orders,  regulations, 
and  policies. 

The  Federal  Emergency  Management 
Agency  recognizes  its  fiduciary 
relationship  and  recognizes  its  trust 
responsibility.  Where  appropriate  as 
determined  by  FEMA.  the  Federal 
Emergency  Management  Agency  will 
consult  and  work  with  tribal 
govenunents  prior  to  implementing 
certain  actions  when  developing 
legislation,  regulations,  or  policies  that 
will  affect  the  sovereignty  of  tribal 
governments,  their  development  efforts 
and  their  lands  and  resources. 

4.  The  Federal  Emergency 
Management  Agency  will,  where 


appropriate  as  determined  by  FEMA, 
consult  and  work  writh  tribal 
governments  before  making  decisions  or 
implementing  policy,  rules  or  programs 
that  may  affect  tribes  to  ensure  that 
tribal  rights  and  concerns  are 
addressed. 

The  Federal  Emergency  Management 
Agency  recognizes  that,  as  a  sovereign 
government,  the  tribe  is  responsible  for 
the  welfare  and  rights  of  its 
membership.  FEMA  vnM.  where 
appropriate  as  determined  by  FEMA. 
involve  Indian  tribes  and  seek  tribal 
input  at  the  appropriate  level  on 
policies,  rules,  programs  and  issues  that 
may  affect  a  tribe's  sovereignty. 

5.  The  Federal  Emergency 
Management  Agency  will  encourage 
cooperation  and  partnership  among 
Tribal.  State,  and  local  govenunents  to 
resolve  issues  of  mutual  concern 
relating  to  emergency  management. 
Effective  emergency  management 
requires  the  cooperation,  partnership, 
and  mutual  consideration  of 
neighboring  governments,  whether 
those  governments  are  neighboring 
tribes.  States,  local  governments,  or 
Indian  nations.  Accordingly,  the  Federal 
Emergency  Management  Agency  will 
encourage  early  communication  and 
partnership  among  tribes.  States,  local 
governments,  and  Indian  nations.  This 
is  not  intended  to  lend  Federal  support 
to  any  one  party  to  the  jeopardy  of  the 
interests  of  the  other.  Instead,  it 
recognizes  that,  in  the  field  of 
emergency  management,  problems  are 
ottaa  shared  and  the  principle  of 
partnership  between  equals  and 
neighbors  often  serves  the  best  interests 
of  both. 

6.  The  Federal  Emergency 
Mmagement  Agency  will  identify  and 
take  appropriate  steps  to  remove  any 
impediments  that  diminish  working 
directly  and  effectively  with  tribal 
governments. 

"Hie  Federal  Emergency  Management 
Agency  recognizes  that  there  may  be 
legal,  procedural,  organizational  or 
other  impediments  that  afCect  its 
working  relationships  with  Indian 
tribes.  The  Federal  Emergency 
Management  Agency  will  apply  the 
requirements  of  Executive  Order  12875 
("Fnhwnring  the  Intergovernmental 
Partnerahip")  to  design  solutions  and 
tailor  Federal  programs,  when 
appropriate  as  determined  by  FEMA,  to 
address  specific  or  imique  needs  of 
tribal  communities.  The  Federal 
Emergency  Management  Agency  will 
also  use  the  National  Performance 
Review  and  government  reorganization 
to  implement  effective  meaiu  for  direct 
cooperation  with  tribal  governments  on 
issues  that  directly  afbct  them. 
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7.  The  Federal  Emergency 
Management  Agency  will  work 
cooperatively  with  other  Federal 
Departments  and  agencies,  where  • 
appropriate  as  determined  by  FEMA.  to 
further  the  goals  of  this  policy. 

The  Federal  Emergency  Management 
Agency  recognizes  the  importance  of 
and  is  fully  committed  to  the  fulfillment 
of  interagency  partnership  and  will 
encourage  communication,  coordination 
and  cooperation  among  all 
governmental  agencies  to  ensure  that 
the  rights  of  tribal  governments  are  fully 
represented  and  upheld. 

8.  The  Federal  Emergency 
Management  Agency  will  internalize 
this  policy  to  the  extent  possible  so  that 
it  will  be  incorporated  into  ongoing  and 
long-term  planning  and  management 
processes,  as  well  as  day-to-day 
operations. 

The  Federal  Emergency  Management 
Agency  will  to  the  extent  possible 
efCactively  and  fully  incorporate  all  of 
the  principles  of  this  poli^  into  all 
operations  and  basic  tenets  of  its 
mission.  The  Agency  will  identify  the 
office  or  individual  to  coordinate  this 
policy  and  act  as  a  liaison  with 
American  Indian  and  Alaska  Native 
Tribes  in  implementing  and  working 
with  the  policy  and  principles. 

9.  The  Elective  date  of  this  policy  is 
upon  signature  by  the  Federal 
Emergency  Management  Agertcy  after 
coordination  and  consultation  with 
tribal  governments. 

As  Director  of  the  Federal  Emergency 
Management  Agency.  I  am  designating 
Intergovenunental  Afiain.  Office  of 
Policy  and  Regional  Operations,  as  the 
focal  point  for  coordination  and 
implementation  of  this  Interim  Policy.  I 
am  further  appointing  a  task  force  of 
representatives  of  the  various  program 
and  support  elements  of  the  Federal 
Emergency  Management  Agency  to 
define  those  ways  in  which  the  Agency 
can.  when  appropriate  as  determined  by 
FEMA.  fulfill  the  terms  of  this  Interim 
PoUcy. 

Thereficire.  as  Director  of  the  Federal 
Emergency  Management  Agency.  I 
hereby  direct  all  Agency  components  to 
implement  this  policy  by  incorporating 
all  of  the  above  principles  in  their 
plaiuiing  and  management  activities, 
their  legislative  initiatives,  as  well  as 
their  policy  development. 

Dated:  November  7, 1997. 
Jamn  L.  Witt. 
Director. 

[FR  Doc.  97-30128  Filed  11-14-97;  8:45  am] 
BiUMQ  coot  sns-oi-p 


FEDERAL  MARITIME  COMMISSION 
[Docket  Na  97-21] 

Pyramids  Intamatlonal,  Inc.  v.  Stuart 
RolarKl  and  Container  X-Prass,  Inc.; 
Notica  of  HUng  of  Complaint  and 
Asalgnmant 

Notice  is  given  that  a  complaint  filed 
by  Pyramids  International,  Inc., 
("Complainant")  against  Stuart  Roland 
and  Container  X-Press.  Inc. 
("Respondents")  was  served  November 
10, 1997.  Complainant  alleges  that 
Respondents  hiave  violated  sections  8(a), 
lO(dHl),  and  23(a)  of  the  Shipping  Act 
of  1984. 46  U.S.C  app.  Sections  1707(a), 
1709(d)(1),  and  1721(a).  by  contracting 
to  provide  ocean  transport  for  a 
shipment  fiom  New  Orleans.  Louisiana 
to  Kotka.  Finland  and  issuing  a  bill  of 
lading  without  a  proper  tariff  on  file 
with  the  Federal  Maritime  Commission 
and  subsequent  to  cancellation  of 
Respondents'  bond;  booking  the 
shipment  with  a  third  party  entity 
without  informing  Complaiumt; 
accepting  Compl^nant's  check,  while 
failing  to  pay  the  third  party  entity,  thus 
delaying  delivery  and  causing  the  third 
party  to  refuse  to  release  Complainant's 
cargo  until  Complainant  paid  it  ocean 
freight  and  one  month's  demurrage. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  docimients  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  10, 1998,  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  March  10. 1999. 
Jae8|di  C  PoIkiBg. 
Secretary. 
(FR  Doc.  97-30102  Filed  11-14-97;  8:45  am] 

SMjUNO  OOOe  STSO^-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  Na  97-201 

Shipco  Transport  Inc.  v.  Mr.  Syad  N. 
Shirazi  Ikia  Mr.  Bobby  Shalda  and 
Amsrican  Packara  A  Shippars,  Inc.  and 
Homabound  Intsmatlonal  Shipping. 
Inc.;  Notica  of  HUng  of  Complaint  and 
Asslgnmant 

Notice  is  given  that  a  complaint  filed 
by  Shipco  Transport,  Inc., 
("Complainant")  against  Mr.  Syed  N. 
Shirazi  aka  MR.  Bobby  Shaida  and 
American  Packers  &  Shippers,  Inc.  and 
Homebound  International  Shipping.  Inc. 
("Respondents")  was  served  November 
10. 1997.  Complainant  alleges  that 
Re^xindents  hiave  violated  sections  8(a), 
10(a)(1).  19(a)  and  (d)(1),  and  23(a)  of 
tile  Shipping  Act  of  1984, 46  U.S.C.  app. 
Sections  1707(a).  1709(aHl).  1718(a)  and 
(dMl).  and  1721(a).  by  contracting  for 
Complainant  to  provide  ocean  transport 
on  three  ships  from  Los  Angeles  to 
destinations  in  the  United  Kingdom  and 
Germany;  issuing  checks  in  payments 
for  the  transport  that  were  returned  for 
insufficient  frmds.  in  order  to 
fiaudulentiy  secure  the  release  of  cargo 
and  cause  Complainant  to  lose  its  lien; 
failing  to  remit  ocean  freight  and 
charges  due  despite  repeated  demands 
for  pa3nnent;  acting  as  a  non-vessel 
operating  common  carrier  without  a 
tariff  or  bond;  and  acting  as  a  freight 
forwarder  without  a  Federal  Maritime 
Commission  license  or  bond. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  conunence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  docimients  or  that 
the  luture  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  10. 1998.  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  March  10. 1999. 
Joaeph  C  Polking, 
Secretary. 

(FR  Doc.  97-30101  Filed  11-14-97;  8:45  am) 
COOK  t7afr.ei-« 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
November  28.  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Bruce  A.  Mahon,  Jupiter.  Florida; 
Michael  Edward  Golden,  Boca  Raton, 
Florida:  Thomas  L.  Gray,  Jr.,  Princeton. 
New  Jersey;  Mark  A.  Wolters,  Hamilton 
Square,  New  Jersey;  Richard  P.  Rosa. 
Andover,  New  Jersey;  and  Ben  Jeffrey 
Lichtenberg,  Berwyn,  Pennsylvania;  to 
collectively  acquire  voting  shares  White 
Eagle  Financial  Group,  Inc.,  Palm  Beach 
Gardens,  Florida,  and  thereby  indirectly 
acquire  Admiralty  Bank.  Palm  Beach 
Gardens,  Florida. 

Board  of  Govamon  of  the  Federal  Reserve 
System.  November  10, 1997. 
BariMra  R.  Lcnvray. 
Associate  Secntary  of  the  Board. 
[FR  Doc.  97-30041  Filed  11-14-97;  8:45  am) 
■lUJNG  oooe  M10-«1-F 


FEDERAL  RESERVE  SYSTEM 

Fonnatlons  of,  Acquisitions  by,  and 
Msrgan  of  Bank  Hdding  Companias 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acqiiire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  8, 
1997. 

A.  Federal  Reserve  Bank  of  AtlanU 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanto,  Georgia 
30303-2713: 

1.  Colonial BancGroup,  Inc., 
Montgomery,  Alabama;  to  merge  with 
United  American  Holding  Corporation, 
Orlando,  Florida,  and  thereby  indirectly 
acquire  United  American  Bank  of 
Central  Florida,  Orlando,  Florida. 

2.  Riverside  Banking  Company,  Fort 
Pierce,  Florida;  to  acquire  23.53  percent 
of  Class  A,  and  8.89  percent  of  Class  B, 
voting  shares  of  Riverside  Gulf  Coast 
Banking  Company,  Cape  Coral,  Florida 
(in  organization),  and  thereby  indirectly 
acquire  Riverside  Bank  of  the  Gulf 
Coast,  Cape  Coral.  Florida  (in 
organization).  Comments  regarding  this 
application  must  be  received  by 
December  1,  1997. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  November  10, 1997. 
Barbara  R.  Lowrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  97-30042  Filed  11-14-97;  8:45  am) 
aojjNG  cooceio-oi-F 


FEDERAL  RESERVE  SYSTEM 

Notics  of  Propoaala  To  Engaga  In 
Parmiasibia  Nonbanking  Activltias  or 
To  Acquirs  Companlas  Ttiat  ara 
Engagad  in  Parmissibta  NonlMnking 
Activitlas 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 


company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
detennined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  Mfill  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  November  28,  1997. 

A.  Fedwal  Roserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1413: 

1.  Community  National 
Bancorpomtion,  Waterloo.  Iowa;  to 
engage  de  novo  in  the  making  and 
servicing  of  loans,  pursuant  to  § 
225.28(b)(1)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  10, 1997. 
Barbara  R.  Lotvrey, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  97-30040  Filed  11-14-97;  8:45  ami 
HUJNQ  coot  ttlO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agancy  for  Toxic  SutMtancas  and 
Dissais  Ragistry 

[ATSOR-1301 

Notica  of  tha  Raviaad  Priodty  Uat  of 
Hazardous  Subatancaa  That  Will  ba  tha 
Subjact  of  Toxlcologtcal  Profilaa 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  R^try  (ATSDR). 
Department  of  Health  and  Hiunan 
Services  (HHS). 

ACTION:  Notice. 

summary:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  (SARA),  requires 
that  ATSDR  and  the  Environmental 


^^1 
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Protection  Agency  (EPA)  revise  the 
Priority  List  of  Hazardous  Substances. 
This  list  includes  substances  most 
commonly  found  at  facilities  on  the 
CERCLA  National  Priorities  List  (NPL) 
which  have  been  determined  to  be  of 
greatest  concern  to  public  health  at  or 
around  these  NPL  hazardous  waste 
sites.  This  announcement  provides 
notice  that  the  agencies  have  developed 
and  are  making  available  a  revised 
CERCLA  Priority  List  of  275  Hazardous 
Substances,  based  on  the  most  recent 
information  available  to  ATSDR  and 
EPA.  Each  substance  on  die  priority  list 
is  a  candidate  to  become  the  subject  of 
a  toxicological  profile  prepared  by 
ATSDR  ami  subsequenUy  a  candidate 
for  the  identification  of  priority  data 
needs. 

In  addition  to  the  Priority  List  of 
Hazardous  Substances,  ATSDR  has 
developed  a  Completed  Exposure 
Pathway  Site  Count  Report  This  report 
lists  the  munber  of  sites  or  events  with 
ATSDR  activities  where  a  substance  has 
been  found  in  a  completed  exposure 
pathway  (CEP).  This  report  has  been 
added  to  the  Support  Document  of  the 
Priority  List 

AOOtCSSCS:  Requests  for  a  copy  of  the 
report,  the  1997  CERCLA  Priority  List  of 
Hazardous  Substances  That  Will  Be  The 
Sul^ect  of  Toxicological  Profiles  and 
Support  Document,  including  the  CEP 
report  should  bear  the  docket  control 
number  ATSDR-130,  and  should  be 
submitted  to:  Lydia  WUcox,  ATSDR 
Information  Center,  Division  of 
Toxicology,  Mail  Stop  E-29, 1600 
Clifton  Rd..  N.E.,  AUanta,  GA  30333. 
Requests  must  be  in  writing. 

Electronic  Availslrflity:  The  1997 
Priority  List  of  Hazardous  Substances 
will  be  posted  on  ATSDR's  Worid-Wide 
Web  swver  on  the  Internet  located  at 
http://atsdrl  .atsdr.cdc.gov:8080/ 
at8drhome.html.  The  priority  list  will 
also  be  posted  on  the  Federal  Bulletin 
Board  on  or  near  the  day  of  publication 
of  this  notice  in  the  Federal  Htigistetr 

To  access  the  Federal  Bulletin  Board 
via  the  Internet,  telnet 
fBdbbs.acce8S.gpo.gov.  This  file  is 
available  in  WordPerfect  5.1,  Dbase  m, 
and  ASCn  formaU. 

This  is  an  informational  notice  only, 
and  comments  are  not  being  solicited  at 
this  time.  However,  any  comments 
received  will  be  considered  for 
inclusion  in  the  next  revision  of  the  list 
and  placed  in  a  publicly  accessible 
docket;  therefore,  please  do  not  submit 
confidential  business  information. 
FOR  PUflTHER  MFORMATION  CONTACT. 
ATSDR,  Division  of  Toxicology. 
Emergency  Response  and  Scientific 
Assessment  Branch.  1600  Clifton  Road 


NE,  Mail  Stop  E-29,  AUanta,  GA  30333, 
telephone  800-447-1544. 
SUPPLBMCNTARY  IM^OfMATION:  CERCLA 
establishes  certain  requirements  for 
ATSDR  and  EPA  witii  re^ud  to 
hazardous  substances  that  are  most 
commonly  found  at  facilities  on  the 
CERCLA  NPL.  Section  104(iM2)  of 
CERCLA,  as  amended  (42  U.S.C. 
9604(i)(2)),  requires  that  the  two 
agencies  prepare  a  list,  in  order  of 
priority,  of  at  least  100  hazardous 
substances  that  are  most  commonly 
found  at  facilities  on  the  NPL  and 
which,  in  their  sole  discretion,  have 
been  determined  to  pose  the  most 
significant  potential  threat  to  human 
health  (see  52  FR  12866,  April  17, 
1987).  CERCLA  also  requires  the 
agencies  to  revise  the  priority  list  to 
include  100  or  more  additional 
hazardous  substances  (see  53  FR  41280. 
October  20, 1988),  and  to  include  at 
least  25  additional  hazardous 
substances  in  each  of  the  three 
successive  years  following  the  1988 
revision  (see  54  FR  43619,  October  26, 
1989;  55  FR  42067,  October  17, 1990;  56 
FR  52166.  October  17. 1991).  CERCLA 
also  requires  that  ATSDR  and  EPA  shall. 
at  least  annually  thereafter,  revise  the 
list  to  include  additional  hazardous 
substances  that  have  been  determined  to 
pose  the  most  significant  potential 
threat  to  human  health,  la  1995,  the 
agencies  altered  the  publication 
schedule  of  the  priority  list  by  moving 
to  a  2-year  publication  schedule, 
reflecting  the  stability  of  this  listing 
activity  (60  FR  16478.  March  30, 1995). 
As  8  result,  the  priority  list  is  now  on 
a  2-year  publication  sdiedule  with  a 
yearly  informal  review  and  revision. 
Each  substance  on  the  CERCLA  Priority 
List  of  Hazardous  Substances  is  s 
candidate  to  become  the  subject  of  a 
toxicological  profile  prepared  by 
ATSDR  and  subsequently  a  candidate 
for  the  identification  of  priority  data 
needs. 

The  initial  priority  lists  of  hazardous 
substances  (1987-1990)  were  based  on 
the  most  compreheiuive  and  relevant 
information  available  when  the  lists 
wqe  developed.  More  comprehensive 
sources  of  information  on  the  frequency 
of  occurrence  and  the  potential  for 
human  exposure  to  substances  at  NPL 
sites  became  available  for  use  in  the 
1991  priority  list  with  the  development 
of  ATSDR's  HazDat  database.  Utilizing 
this  database,  a  revised  approach  and 
algorithm  for  ranking  substances  was 
develc^>ed  in  1991,  and  a  notice 
announcing  the  intention  of  ATSDR  and 
EPA  to  revise  and  rerank  the  Priority 
List  of  Hazardous  Substances  was 
published  on  June  27, 1991  (56  FR 


29485).  The  subsequent  1991  Pri<wity 
List  and  revised  approach  used  for  its 
compilation  was  stmimarized  in  the 
"Revised  Priority  List  of  Hazardous 
Substances"  Federal  Register  notice 
published  October  17, 1991  (56  FR 
52166).  The  same  approach  and  the 
same  algorithm  have  been  used  in  all 
subsequent  activities,  including  the 
1997  listing  activity.  The  algorithm  used 
in  ranking  hazardous  substances  on  the 
priority  list  consists  of  three  criteria, 
which  are  combhMd  to  result  in  the 
total  score.  The  three  criteria  are: 
frequMicy  of  occurrence  at  NPL  sites; 
toxicity;  and  potential  tot  human 
exposure. 

Since  HazDat  is  a  dynamic  database 
with  ongoing  data  collection,  additional 
information  &t>m  the  HazDat  database 
became  available  for  the  1997  listing 
activity.  This  additional  information  has 
been  entered  into  HazDat  since  the 
development  of  the  1995  Priority  List  of 
Hazardous  Substances.  The  site-specific 
information  fitim  HazDat  that  is  used  in 
the  listing  activity  has  been  collected 
from  ATSDR  public  health  assessments, 
health  consultations,  and  from  site  file 
data  packages  that  are  used  to  develop 
these  public  health  assessments.  The 
new  information  may  include  more 
recent  NPL  frequency  of  occurrence 
data,  additional  concentration  data,  and 
more  information  on  exposure  to 
substances  at  NPL  sites.  With  these 
additional  data.  28  substances  have 
been  replaced  on  the  list  of  275 
substances.  Of  the  28  replacement 
substances,  10  are  new  candidate 
substances,  and  18  are  substances  that 
were  previously  imder  consideration. 
These  replacement  substances  and 
changes  in  the  order  of  substances 
appearing  on  the  CERCLA  Pri(»ity  List 
of  Hazardous  Substances  will  be 
reflected  in  the  program  activities  that 
rely  on  the  list  for  future  direction. 
These  changes  reflect  the  dynamic 
nature  of  scientific  data  on  substances 
present  at  NPL  hazardous  waste  sites. 
In  1996,  an  extensive  review  of  the 
toxicity  values  (Reportable  Quantities  or 
Toxidty/Environmental  Scores)  for  the 
candidate  substances  was  performed. 
The  purpose  of  this  review  was  to 
determine  if  any  new  information  on  the 
toxicity  of  the  candidate  substances  bad 
become  available  since  the  substances 
were  first  evaluated  (most  in  1991).  As 
a  result,  a  number  of  substances  had 
their  toxicity  values  revised  to  reflect 
the  new  information.  Lead  is  one  of  the 
fsw  substances  with  a  Reportable 
Quantity  (RQ)  change  that  was 
identified  during  this  review  (changed 
from  RQ  of  1  to  RQ  of  10).  Since  the 
toxicity  component  of  the  listing 
algorism  is  based  on  the  RQ,  this 
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change  caused  Lead  to  drop  from  the 
number  one  rank  on  the  priority  list  to 
the  number  two  rank,  with  Arsenic 
replacing  it  at  number  one. 

The  1997  Priority  List  of  Hazardous 
Substances  Includes  275  substances  that 
have  been  determined  to  be  of  greatest 
concern  to  public  health  based  on  the 
criteria  of  CERCLA  section  104(i)(2)  (42 
U.S.C.  9604(i)(2)).  A  total  of  775 
candidate  substances  have  been 
analyzed  and  ranked  with  the  ciirrent 
algorithm.  Of  these  candidates,  the  275 
substances  on  the  priority  list  may 
become  the  subject  of  toxicological 
profiles  in  the  future.  The  top  25 
substances  on  the  1997  Priority  List  of 
Hazardous  Substances  are  listed  below. 


Rank 


22 
23 
24 
25 


Substance  name 


P.P"— OOE. 
BenziiSne. 
Cyanide. 
Aklrin. 


Rank 

Substance  name 

-1  ...... 

Arsenic. 

-2 

Lead. 

-a  — 

Mefcury. 

-4 

Vinyl  chloride. 

-6  — 

Benzene. 

-«  — 

PoiycMorinated  biphenyts. 

-7 

Cadmium. 

-«  — 

Benzo(a)  pyrene. 

-• 

Benzo  (b)  fluoranthene 

10  ...... 

Potycydic  aromabc  hydrocartx)ns. 

11 

Chlofofcxm. 

12 

ArockJf  1254. 

13  — 

P.P— ODT. 

14 

Arock>r1260. 

15  — 

Trichloroethylene. 

16 

Hexavalenl  chromium. 

17 

dibenzo  (a.h)  anthracene. 

18- 

DiekJnn. 

19  — 

Hexachlorobutadiene. 

20  — 

Chlordane. 

21  

Creosote. 

This  evaluation  activity  and 
announcement  of  a  revised  Priority  List 
of  Hazardous  Substances  fulfills  the 
conditions  of  CERCLA  section  104(i),  as 
amended.  ATSDR  and  EPA  intend  to 
publish  the  next  revised  list  of 
hazardous  substances  in  two  years,  with 
an  informal  review  and  revision 
performed  in  one  year.  These  revisions 
will  reflect  changes  and  improvements 
in  data  collection  and  availability. 
Additional  information  on  the  existing 
methodology  used  in  the  development 
of  the  CERCLA  Priority  List  of 
Hazardous  Substances  can  be  found  in 
the  Support  Document  to  the  List  and  in 
the  Federal  Register  notices  mentioned 
previously. 

In  addition  to  the  revised  priority  list, 
ATSDR  is  also  releasing  a  Completed 
Exposure  Pathway  Site  Count  Report.  A 
completed  exposure  pathway  (CEP)  is 
an  exposure  pathway  that  links  a 
contaminant  source  to  a  receptor 
popidation.  The  CEP  ranking  is  very 
similar  to  a  sub-component  of  the 
potential-fbr-human-exposure 
component  of  the  listing  algorithm.  The 
CEP  ranking  is  based  on  a  site  frequency 
count,  and  thus  lists  the  number  of  sites 
at  which  a  substance  has  been  found  in 
a  CEP.  ATSDR's  HazDat  database 


contains  this  information  which  is 
derived  from  ATSDR  public  health 
assessments  and  health  consultations. 
Because  exposure  to  hazardous 
substances  is  of  significant  concern, 
ATSDR  has  been  tabulating  the 
substances  to  which  people  have  been 
exposed  at  hazardous  waste  sites. 
RecenUy  much  interest  has  been 
focused  on  this  tabulation.  Therefore, 
ATSDR  will  henceforth  publish  this 
CEP  report  along  with  the  CERCLA 
Priority  List  of  Hazardous  Substances. 
Since  this  CEP  report  focuses  on 
documented  exposure,  it  provides  an 
important  prioritization  based  on 
substances  to  which  people  are  exposed. 

The  substances  on  the  CEP  report  are 
similar  to  the  substances  on  the 
CERCLA  Priority  List  of  Hazardous 
Substances.  However,  there  are  some 
substances  that  are  on  the  CEP  report, 
because  they  are  frequentiy  found  in 
completed  exposiire  pathways,  but  are 
not  on  the  CeIiCLA  Priority  List  because 
they  have  a  very  low  toxicity  (e.g., 
sodium).  Since  the  CERCLA  Priority  List 
incorporates  three  different  compooents 
(toxicity,  frequency  of  occurrence,  and 
potential  for  human  exposure)  to 
determine  its  priority  substances, 
substances  with  very  low  toxicity  are 
not  on  the  CERCLA  Priority  List  and 
consequenUy  are  not  the  subject  of 
toxicological  profiles.  Of  the  100 
substances  on  the  CEP  report,  the  25 
substances  found  at  the  most  number  of 
sites  in  a  CEP  are  presented  below. 


Substance  name 


TRlCHLOflOETHYLENE  

LEAD ™ 

TETRACHLOROETMYLENE 

ARSENIC  

BENZENE  - 

CADMIUM  

CHROMIUM  

1.1.1-TRlCHLOROETHANE  „... 

POLYCHLORINATED  BIPHENYLS  . 

1.1-DICHLOROETHENE 

CHLOROFORM  

ZINC  

MERCURY  

1,1-OICHLOROETHANE 

VINYL  CHLORIDE  

MANGANESE  


1.2-DICHLOROETHANE 

METHYLENE  CHLORIDE 

VOLATILE  ORGANIC  COMPOUNDS 

TOLUENE  „ 

COPPER 

NICKEL  


No.  of  sites  with  sub- 
stance in  a  CEP 


CARBON  TETRACHLORIDE  

BARIUM  

POLYCYCUC  AROMATIC  HYDROCARBONS 


NPL  sites 


213 
181 
157 
121 
110 
91 
91 
66 
79 
73 
73 
66 
61 
89 
69 
60 
63 
62 
54 
54 
51 
49 
42 
43 


Note:  Sorted  by  the  AJI  Sites  column. 

ALL  Sites  »  all  sites  nvith  ATSOR  activities;  NPL  sites  > 


current  and  former  sites  on  the  National  Priorities  List,  as  mandated. 
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AdministratiTe  Record 

An  administrative  record  entitied 
ATSDR-130  will  be  established  for 
materials  pertaining  to  this  notice.  All 
materials  received  as  a  result  of  this 
notice  will  be  included  in  the  public  file 
available  for  inspection  from  8  a.m.  to 
4:30  p.m.,  Mondiay  through  Friday, 
except  Federal  legal  holidays,  at  the 
Agency  for  Toxic  Substances  and 
Disease  Registry.  #4  Executive  Park 
Drive.  Suite  2400.  Atlanta,  Georgia  (not 
a  mailing  address). 

Dated:  November  7. 1997. 
Geoi:Ki)oM>. 

Director.  Office  of  Policy  and  External  Affain. 
Agency  for  Toxic  Substances  and  Disease 
Regis^. 

[PR  Doc.  97-30055  Filed  11-14-97;  8:45  am] 
■UJNQ  COM  4ia-7i>-p 


DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Oieeaee  Control  and 


[30DAY-09-«fl] 

Agency  Rktos  Undergoing  Papeneork 
Reduction  Act  Review 

The  Centers  for  Disease  Continl  and 
Prevention  (CDC)  pubUshes  a  list  of 


information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Hmnan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Propoeed  Proiects 

1.  Validation  of  Self-Reported  Health 
Outcomes  bom  the  Health  Assessment 
of  Persian  Gulf  War  Veterans  From 
Iowa — New — The  purpose  of  this 
proposed  study  is  to  collect  additional 
data  to  validate  health  outcomes 
reported  by  participants  in  the  Health 
Assessment  of  Persian  Gulf  War 
Veterans  From  Iowa.  The  original  data 
collection  consisted  of  a  telephone 
survey  of  3.695  military  personnel  who 
served  during  the  time  of  the  Persian 
Gulf  War  and  listed  Iowa  as  their  home 
of  residence.  Data  will  be  collected  bom 
subjects  who  participated  in  the 
telephone  survey  to  validate  the  self- 
report  of  four  hfwlth  outcomes: 
cognitive  dysfunction,  depression, 
asthma,  and  midti  systemic  conditions. 


Form  names 


Introductory  Call  (Attachment  1.  Appendix  C) 

Scheduling  o»  AppL  (Attachment  1.  Appendbi  C) 

Consent  Procedures „ „... 

Questionnaire  Administralion  (Attachntent  1.  Apperwfci  ig 

a.  Medicai  Questtonnaire 

b.  Occupalional  and  Exposure  History 


Neuropsychological  testing  will  be 
administered  to  validate  cognitive 
d]rsfunction.  Structured  clinical 
interviews  for  mental  disorders  and 
paper-and-pencil  questionnaires  will  be 
administered  to  validate  depression. 
Lung  function  assessment,  tests  of 
airways  hyperactivity,  and  standard 
respiratory  health  questionnaires  will  be 
administered  to  validate  asthma.  Review 
of  medical  records,  standard  physical 
examination,  and  laboratory  evaluation 
will  be  conducted  to  validate  multi 
systemic  conditions,  including  chnmic 
fatigue  sjrndrome  and  fibromyalgia.  In 
addition,  a  feasibility  study  will  be 
conducted  to  explore  the  usafolnsss  of 
two  databases  established  by  the 
Department  of  Deieiue,  the  Troop 
Exposure  Assessment  Model  and  the 
Registry  of  Unit  Locations,  to  validate 
self-reported  expxMures  among  Persian 
Gulf  War  veterans  who  participated  in 
the  Iowa  telephone  survey. 

The  total  annual  burden  hours  are 
947. 


Noof 
respondents 


c.  Mental  Heallh  and  Social  Support  History  (Battery  of  standardized  psyciioiogicai  l^i 

d.  American  Thoracic  Sociely  Questionnaire  _. 

e.  Iowa  Persian  Gulf  Study  Questionnaire  (Selected  questions  on  asthmiO  Z 
'  Sr«Fa?*"  °**  ^*^  Questionnaire  (Selected  questions  on  heamvreiated  "(^"irf 


Physical  Examination  . 
Lung  Function  Testing 


285 
200 
200 

200 
200 
200 
200 
200 

200 
200 

200 


No.  of 
responses/ 
respondent 


Avg.  burderV 
response 
(inhTK) 


ai66 
0.063 
ai66 

0.250 
0.2S0 
1.5B3 

ai66 

1.583 

0.166 
0.500 
1.250 


2.  NCHS  Uboratory-Based 
Questionnaire  Research  (0920-^222) — 
Revision— The  QDRL  conducts 
pretesting  activities  related  to  the 
development  of  NCHS  and  other  Federal 
survey  questionnaires,  such  as  the 
National  Health  Interview  Survey 
(NHIS).  These  activities  mainly  involve 
use  of  the  cognitive  interview,  in  which 
volunteer  respondents  ("laboratory 
subjects")  are  administered  draft  survey 
questions,  and  are  asked  to  react  to 
those  questions.  The  cognitive 
interviewer  notes  sources  of  error  in 


Hiase  questions,  based  on  problems  that 
sul^ects  have  in  comprehoiding  the 
questions  and  in  attempting  to  recall  the 
information  requested.  After  several 
cycles  of  testing  of  small  numbere  of 
respondents  (generally  10-12),  and 
development  of  the  questions  between 
testing  "rounds,"  the  questionnaires  are 
improved  to  the  point  to  which  they  are 
ready  for  field  testing  and  household 
adndnistration.  QDRL  staff  are  also 
engaged  in  the  conduct  of  general 
questionnaire  design  research,  in  which 
siirvey  questions  are  administered  to 


laboratory  subjects  using  different 
phrasings,  or  under  different 
administration  modes  (e.g.,  fsce-to-face 
versus  telephone),  in  order  to  determine 
the  optimal  means  for  presenting  the 
questions.  These  investigative  pretesting 
activities  are  now  routinely  used  by 
NCHS  and  by  other  survey  organirationa 
for  testing  and  development  purposes, 
and  result  in  high  data  quality  at  a 
minimal  cost,  especially  in  terms  of 
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respondent  burden.  The  total  annual 
burden  hours  are  500. 


Project 


(X>RL  Laboratory  Interviews:    > 

(1)  NHIS  modules  _ 

(2)  Behaviofal  Risk  Factors  Survey 

(3)  Other  Questionnaire  Testoig:  .~ 


2UUw  ,„,■«.«••-•••..•••••»•••••••••••••■•»•"•"•••••■' 

(4>  Perceptions  of  QuaJity  of  Life  ProjecJ  .. 

(5)  Perceptions  of  ConfidentiaJity  Project 

(6)  Perception  of  Statistical  Maps  Project 

(7)  General  Methodological  Research  ..... 
Pilot  HousehoW  Interviews: 

1999  NHIS  Modules 

2000  NHIS  Modules 

2001  NHIS  Modules -^ 


Naof 
respondents 


Dated:  November  10. 1997. 
Wilma  G.  JofaaMia. 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-30099  Filed  11-14-97;  8:45  am] 
I  cooc  4ia-is-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Central  and 
Prevention 

Advisory  Conunittee  for  Injury 
Preventfon  and  Control  Meeting: 
Change  of  Time  and  Location 

Federal  Register  Citation  of  Previous 
Announcement:  62  FR  54639 — dated 
October  21. 1997. 
SUiMARY:  Notice  is  given  that  the 
meeting  time  and  location  of  the 
Advisory  Conunittee  for  Injury 
Prevention  and  Control  (ACIPC)  has 
changed.  The  meeting  date,  status, 
purpose,  and  matters  to  be  discussed 
announced  in  the  original  notice  remain 
unchanged.  There  will  be  no  change  in 
the  meeting  location  of  the  Science  and 
Program  Review  Work  Group,  which 
will  be  meeting  prior  to  the  full 
Committee  from  1-1:45  p.m.  at  the 
Sheraton  Washington  Hotel. 

Original  Time  and  Location:  1-4:30 
p.m..  Sheraton  Washington  Hotel,  2660 
Woodley  Road  at  Connecticut  Avenue, 
NW.  Washington,  DC  20008. 

New  Time  and  Location:  2-4:30  p.m.. 
Omni  Shoreham  Hotel,  2500  Calvert 
Street.  NW.  Washington,  DC  20008. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  E.  Blakeney,  Executive 
Secretary,  ACIPC,  National  Center  for 
In)\iry  Prevention  and  Control.  CDC, 
4770  Buford  Highway.  NE.  M/S  K61, 


Atlanta.  Georgia  30341-3724,  telephone 
770/488-1481. 

Dated:  November  10, 1997. 
John  C  Burckkardt, 

Acting  Dinctot,  Management  Anatyus  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  97-30098  Filed  11-14-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Di 
Prevention 


Control  and 


Fees  for  SanttaHon  Inspections  of 
Cruise  Ships  and  Consultation 
Services  for  Ship  Construction  and 
Renovation 

AOENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services  (DHHS). 

ACTION:  Notice  and  request  for  public 
comment. 

summary:  This  notice  announces  fees 
for  vessel  sanitation  inspections 
effective  January  1, 1998.  The  Public 
Health  Service  (PHS)  proposes  an 
additional  vessel  size  category  for  ships 
>90,000  gross  register  tonnage.  The 
purpose  of  the  new  "Mega"  size 
category  is  to  more  acciuately  recover 
costs  of  the  Vessel  Sanitation  Program 
(VSP)  for  conducting  sanitary 
inspections  of  these  super-large  ships. 
The  PHS  also  proposes  to  begin 
charging  fees  for  consultation  services 
for  ship  construction  and  renovation. 
The  purpose  of  these  charges  would  be 
to  recover  costs  of  conducting  the 
consultation  services  for  ship 
construction  and  renovaticm. 


150 
100 

200 
200 
200 
IX 
50 
100 
200 

100 

100 
100 


No.  of 
responses/ 
respondent 


Avg.  burderV 

reoponse 

On  hrs.) 


1.0 
1.0 

1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
OS 

1.0 


Public  comment  is  requested  on  the 
proposed  administrative  policies  to  add 
the  new  size  category  for  inspections, 
and  tb  charge  for  consultation  services 
for  ship  construction  and  renovation. 
DATES:  To  ensxire  consideration, 
respondents  must  have  their  written 
comments  regarding  the  new  size 
category  and  charges  for  services  for 
ship  construction  and  renovation  to  the 
VSP  by  January  2. 1998.  Foes  for  vessel 
sanitation  inspections  are  effiactive 
January  1. 1998. 

ADDRESSES:  Written  comments  should 
be  sent  by  mail  or  Eacsimila  to  the 
Vessel  Sanitation  Program.  Special 
Programs  Croup,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway.  NE..  (F16). 
Atlanta.  Georgia  30341-3724.  facsimile 
(770)  488-4127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  M.  Harper.  Program  Manager. 
Vessel  Sanitation  Program.  National 
Center  for  Environmental  Health, 
telephone  (770)  488-7093  or  e-mail 
DMH2«CDC.GOV,  or  Dave  Forney. 
Public  Health  Advisor,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  tdephone  (770) 
488-7333  or  e-mail  DLFl©CDC.GOV. 

SUPPLEMENTARY  INFORMATION: 

Purpoae  and  Background 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  operates  a  vessel 
sanitation  inspection  program  for  cruise 
ships  with  international  itineraries  and 
calling  at  United  States  ports  under 
sections  361-369  (42  U.S.C  264-272)  of 
the  PubHc  Health  Service  Act,  as 
amended.  Regulations  for  the  inspection 
program  appear  at  42  CFR  part  71. 
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The  Vessel  Sanitation  Program  is  a 
cooperative  activity  between  the  cruise 
ship  industry  and  CDC.  The  purpose 
and  goals  of  the  VSP  are  to  achieve  and 
maintain  a  level  of  sanitation  that  will 
lower  the  risk  for  gastrointestinal 
disease  outbreaks  and  assist  the 
passenger  line  industry  in  its  effort  to 
provide  a  healthful  environment  for 
passengers  and  crew^ 

The  fee  schedule  for  sanitation 
inspections  of  passenger  cnuse  ships 
currently  inspected  imder  the  VSP  was 
first  published  in  the  Federal  Register 
on  November  24, 1987  (52  FR  45019). 
and  revised  in  a  schedule  published  in 
the  Federal  Register  on  November  28, 
1989  (54  FR  48942).  Since  Uien,  CDC 
has  published  the  fee  schedule 
annually.  The  purpose  of  this  notice  is 
to  announce  the  revised  fee  schedule  for 
die  period  January  1, 1998.  through 
September  31. 1998.  Public  conunent  is 
also  being  requested  on  the  proposal  to 
create  a  now  "Mega"  category  and  on 
the  proposal  to  charge  fees  for 
consultation  services  for  ship 
construction  and  renovation. 

Reiriaed  InqtectioaFee  Schedule 

This  notice  announces  fees  effective 
January  1. 1998.  The  proposed  revised 
size/cost  factor  is  presented  in 
Appendix  A.  The  formula  used  to 
determine  the  fees  is  as  follows: 
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Average  cost  _  Total  Cost  of  VSP 
per  inspection  ~   Weighted  No.  of 
Annual  Inspecti<Mis 
The  average  cost  per  inspection  is 
multiplied  by  a  size/cost  factor  to 
determine  the  fee  for  vessels  in  each 
size  category.  The  fee  schedule  for 
sanitation  inspections  is  presented  in 
Appendix  A  and  will  be  effective 
January  1, 1998,  through  September  30, 
1998.  Beginning  October  1, 1999,  all 
VSP  fiscal  activities  will  be  on  a  Federal 
fiscal  year  basis  (October  1-September 
30).  Should  a  substantial  increase  occur 
in  the  cost  of  air  transportation,  it  may 
be  necessary  to  readjust  the  fees  before 
September  30, 1998,  since  travel 
constitutes  a  sizable  portion  of  the  costs 
of  this  program.  If  such  a  readjustment 
in  the  fee  schedule  is  necessary,  a  notice 
will  be  published  in  the  Federal 
Register  30  days  before  the  effective 
date. 

Calender  year  1997  opened  with  the 
deliveipr  of  the  first  cruise  ship 
exceedmg  100,000  gross  tonnage. 
Records  for  new  ship  construction 
document  that  additional  ships  of  equal 
or  greater  tonnage  are  coming  into  the 
U.S.  market  in  1998  and  beyond.  As  set 
out  in  Appendix  A,  the  PHS  proposes 
an  additional  vessel  size  category  for 
ships  >90,000  gross  register  tonnage. 
The  purpose  of  the  new  "Mega"  size 
category  is  to  more  accurately  recover 
the  VSP's  costs  for  conducting  sanitary 
inspections  of  these  super-large  ships. 


Construction  and  Renovation 
ConsulUtion  Fe 


As  part  of  the  program  designed  to 
assist  cruise  ship  operators  in  achieving 
and  maintaining  a  healthy  level  of 
sanitation,  the  VSP  offers  consultative 
services  upon  the  request  of  a  ship's 
owner  or  operator.  The  VSP  staff  review 
ship  construction  or  renovation  plans 
before  construction  begins  and  conduct 
on-site  inspections  of  the  cruise  ship 
during  construction  as  needed.  After 
each  review  or  inspection,  VSP  staff 
members  issue  a  written  advisory  report 
summarizing  any  recommended 
changes  to  confimn  to  CDC  inspection 
guidelines. 

The  proposed  fees  for  consultation 
services  by  VSP  for  ship  construction 
and  renovation  will  be  three  times  the 
cost  of  a  routine  sanitation  inspection  of 
a  passenger  cruise  ship,  (based  on 
tonnage)  inspected  imder  the  VSP.  plus 
travel  and  per  diem  costs.  The  fee 
schedule  for  sanitation  inspections  of 
passenger  cruise  ships  is  published 
annually  in  the  Federal  Register  and  is 
determined  by  dividing  the  full  cost  of 
the  VSP  by  the  estimated  number  of 
ins{>ections  and  multiplying  by  a  size/ 
cost  factor  based  on  the  size  of  the 
vessel  and  the  number  of  vessels  in  each 
category. 

The  proposed  fee  structure  for 
consultation  services  is  based  on  the 
following  time  commitment  bom  two 
VSP  inspectore: 


Gross  tonnage 


<3.000 

3.000-15,000  .. 
15.000-30,000 
30.001-60.000 
60.001-90,000 
>90.000  ..._ 


Number  of 

days  for 

plan  re- 

viewrs 


Number  of 
days  for  of- 
fice corv 
suNalions 


Number  of 

days  for 

shipyard 

visit  Ondud- 

ingtraveO 


Initial  U.S. 
inspection 


Total  num- 

t>er  of  days 

consultaton 

provided 


8 

9 
10 
11 
13 
.14 


Procedure  for  Requesting  Consultetion 
Services 

Requests  for  consultation  services  for 
ship  construction  and  renovation  must 
be  in  writing  and  received  at  least  45 
days  prior  to  the  requested  travel  dates. 
(See  App«idix  B  for  a  sample  request.) 

Applicability 

The  inspection  fees  will  be  applicable 
to  all  passenger  cruise  vessels  for  which 
sanitation  inspections  are  conducted  as 
part  of  CDC's  VSP.  The  construction  and 


renovation  flees  will  be  applicable  to  all 
passenger  cruise  vessels  for  which  CDC 
provides  consultation  on  ship 
construction  and  renovations. 

Dated:  November  7. 1997. 

Joaepii  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  fm- Disease  Control 
and  Prevention  (CDC). 

Aiqpendix  A 


Size/Cost  FXctor 


Vessel  size  (GRT^) 


Extra  Sma«(<  3.001)  

Small  (3.001-15.000) 

Medium  (15.001-30.000) 

Large  (30,001-60,000)  

Extra  Large  (60.001—90.000) 
Mega  (>90.000) 


Average 
oostX 


0.25 
0.50 
1.00 
1.S0 
2.00 
2.50 
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Vesse)  size  (GRT<) 


Extra  Smal  (<  3.001)  ...- — 

Small  (3.001-15,000) 

Medium  (15,001-30.000)  ..-. 

Large  (30,001-60.000) 

Extra  Large  (60^1-90.000 
Mega  (>90.000) 


Inspection  i 


$1,075 
$2,150 
$4,300 
$6,450 
$8,600 
$10,750 


Conauttation 


$3,225 
$6,450 
$12,900 
$19,350 
$25,800 
$32,250 


'  GRT-Gross  Register  Tonnage  in  ctAic  feet,  as  sNjwn  in  Lloyd's  Register  of  Shipping.  «.,^,^,„  k«  ,>»,»««ih  at  mui  «<utw>  rata 

2|nspe^ions  and  reinspectioro  involve  the  same  procedure,  require  *e  sanw  amount  ot  time,  and  v«ll.  theretore.  be  charged  at  the  same  rate. 


Appendix  B 

Sample 

Fax  to:  Henry  Falk.  M.D..  Director,  Diviaion 
of  EnviroamentAl  Hazard*  and  Health 
ESecta,  National  Center  for  Environmental 
Health.  Centers  for  Disease  Control  and 
Prevention  (CDC).  4770  Buford  Highway, 
NE..  {F28).  Atlanto,  GA  30341-3724 
Facsimile  (770)  488-4127 
Fax  copy  to:  Program  Manager.  Vessel 
Sanitation  Program.  Special  Programs 
Group.  National  Center  for  Environmental 
Health,  Centers  for  Disease  Control  and 
Prevention  (CDC).  4770  Buford  Highway. 
NE..  (F16),  Atlanto,  GA  30341-3724, 
Facsimile  (770)  488-4127 
We  request  the  presence  of  a  IMIHS 
repreaentotive  for  consultotion  on  cruise  liner 
(NAME).  We  tentatively  expect  to  take 
delivery  of  the  cruise  liner  on  (DATE).  We 
would  like  to  schedule  the  coiuulution  for 
(DATE).  We  expect  the  consultation  to  take 
approximately  (NUMBER  OF  DAYS). 

We  will  pay  CDC  in  accordance  with  the 
consultation  fise  published  in  the  Federal 
KagialBr,  and  for  all  expenses  in  cxinnection 
with  the  shipyard  inspection.  We  will  make 
aO  necessary  arrangemenU  for  lodging  and 
transportation,  which  includes  airfue  and 
ground  transportation  in  (CITY,  STATE, 
COUNTRY).  We  will  provide  in-kind  for 
lodging  and  transportation  expenses.  All 
remaining  expenses,  such  as  en  route  per 
diem  and  meals  and  miscellaneous  expenses, 
including  ground  transportation  to  and  from 
the  airport  nearest  the  representatives  work 
site  or  residence,  should  be  sent  to  the 
following  address: 
Company 
Attention: 
Street  Addreae 
City.  State,  Countif 
Z^Code 


Office  Telephone  Number 
Facsimile  Number 

If  you  have  questions  regarding  this 
confirmation,  please  contact: 

Signed: 
[FR  Doc.  97-30056  Filed  11-14-97;  8:45  am) 
MUJNO  cooc  4i«3-ia-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstratton 
(Docket  Noe.  97»MI2«$  and  87N-4n62I 

European  Raaearch  Aaaociataa.  liJu.  el 
aL;  WHhdrawai  of  Approval  of  Three 
New  Drug  Appllcallona 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  three  new  drug  applications 
(NDA's).  The  basis  for  the  withdrawals 
is  that  the  holders  of  the  applications 
have  repeatedly  Cailed  to  file  required 
annual  reports  GO  these  NDA's. 
^FECnvC  DATE:  November  17. 1997. 
FOR  FURTHER  aTOOMATIOM  CONTACT: 
Olivia  A.  PritzlafF,  Canter  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-594- 
2041. 

SUPPt^MBTTARY  MFORMATKM:  The 
holders  of  approved  applications  to 


market  new  drugs  or  antibiotics  for 
human  use  are  required  to  submit 
annual  reports  to  FDA  concerning  each 
of  their  approved  applications  in 
accordance  with  8  314.81  (21  CFR 
314.81). 

In  the  Federal  Register  of  July  10, 
1997  (62  FR  37063).  FDA  offared  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  four  NDA's 
because  the  firms  had  failed  to  submit 
the  required  annual  reports  for  these 
NDA's. 

The  agency  received  one  request  for  a 
hearing  from  Global  Pharmaceutical 
Corp..  Castor  and  Kensington  Aves.. 
Philadelf^iia.  FA  19124-5694.  Global 
has  filed  an  annual  report  for  NDA  9- 
273,  Rauwolfia  Serpentina  Tablets.  50 
and  100  milligram  (mg).  Therefore, 
approval  of  this  NDA  is  not  being 
withdrawn. 

The  holders  of  the  other  three 
applications  did  not  respond  to  the 
notice  of  opportunity  for  heering. 
Failure  to  file  a  written  notice  of 
participation  and  request  for  a  hearing 
as  reqidred  by  21  CFR  314.200 
constitutes  an  election  by  the  applicant 
not  to  make  use  of  the  opporttmity  for 
a  hearing  concerning  the  proposal  to 
withdraw  approval  of  the  applications 
and  a  waiver  of  any  contentions 
concerning  the  le^  status  of  the  drug 
products.  Therefore,  the  Director.  Center 
for  Drug  Evaluation  and  Research,  is 
withdrawing  approval  of  the  NDA's 
listed  in  the  table  in  this  document 


*  -  - 1.    ii  II II  ki«^ 
AppBCflion  NO. 


NOA  11-623 
NDA  12-748 
NDA  16-470 


Drug 


Mudtoee  Super  Powder 

Duolrate  (pentaerythrttoi  letranitrate)  Capsules,  45  mg 

Duotrate  (perrtaerythritoi  tetranitrate)  Capsules,  30  mg 


Applicant 


Europewt  Raseerch  Assodeles.  Ltd.,  Paiinakis  BIdg.. 

ENsabeiti  Ave.,  P.O.  Box  N3334.  Nesseu,  N.P..  Bahamas. 
Jones  Medical  Industries.  Inc..  1945  Craig  Rd..  St  Louis.  MO 

63146. 
Da 


The  last  two  products  listed,  NDA's 
12-748  and  16-470.  were  named  in  a 
notice  of  opportimity  for  hearing 
published  in  the  Federal  Regialer  of 


October  14, 1984  (49  FR  40213), 
proposing  to  withdraw  the  applications, 
along  with  other  applicants'  products, 
because  they  lack  substantial  evidence 


of  e^fiectiveoess.  In  response  to  tibat 
notice,  hearings  were  requested  and  a 
hearing  was  granted  (52  FR  32170; 
August  26, 1987);  Jones  Medical,  the 
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successor  in  intraest  to  NDA's  12-748 
and  16-470,  filed  a  Notice  of 
Participation;  on  May  10. 1989.  the 
Admii^trative  Law  Judge  issued  his 
Initial  Decision,  ordering  that  NDA's 
12-748  and  16-470.  and  others,  be 
withdrawn;  Jones  Medical,  as  well  as 
two  other  puties,  appealed  that 
decision  to  the  Commissioner.  On  the 
basis  of  the  present  withdrawal  of 
approval  of  NDA's  12-748  and  16-470 
for  failing  to  file  required  annual 
reports,  the  appeal  by  Jones  Medical  in 
Docket  No.  87N-0262  is  regarded  as 
withdrawn. 

The  Director,  Center  for  Drug 
Evaluation  and  Research,  imder  section 
505(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  355(e)).  and 
tmder  authority  of  21  CFR  5.82.  finds 
that  the  holders  of  the  applications 
listed  above  have  repeatedly  failed  to 
submit  reports  required  by  §  314.81. 
Therefiare,  imder  this  finding,  approval 
of  the  NDA's  listed  above,  and  all 
amendments  and  supplements  thereto, 
is  hereby  tvithdrawn,  effective 
Novemlwr  17, 1997. 

Dated:  November  8. 1997. 

laaatWoodcack. 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  97-30148  Filed  11-14-47;  8.-45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlniatratfon 
[Docket  Na  97IMM6q 

Oslaonica  Corp.;  Pramartol  Approval 
of  tha  Oataonica  Constmnad 


AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTKM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  its 
approval  of  the  application  submitted 
by  Osteonics  Corp.,  Allendale.  NJ,  for 
premarket  approval,  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Osteonics  Constrained  Acetabular 
Insert  After  reviewing  the 
recommendation  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  Jtme  13, 1997,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  17, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  simunary  of  safety  and 


effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Erin 
I.  Keith,  Center  for  Devices  and 
Radiological  Health  (HFZ-410),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2036. 

SUPPLaiBfTARY  INFORMATION:  On 
December  16, 1996,  Osteonics  Corp., 
Allendale,  NJ  07401-1677,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Osteonics  Constrained 
Acetabular  Insert  The  device  is  a 
constrained  hip  and  is  indicated  for  use 
as  a  component  of  a  total  hip  prosthesis 
in  primary  and  revision  patients  at  high 
risk  of  hip  dislocation  due  to  a  history 
of  prior  dislocation,  bone  loss,  joint  or 
soft  tissue  laxity,  neuromuscular 
disease,  or  intraoperative  instability. 

On  Jime  10, 1997,  the  Orthopedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  revietved 
and  recommended  approval  of  the 
application.  On  June  13. 1997.  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  £n>m  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
efifectivmess  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Maiuigement  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  niunber  found  in 
brackets  in  the  heading  of  this 
doctmient 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  uid  Cosmetic  Act  (21  U.S.C. 
360e(cn(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
eitiier  a  formal  hearing  imder  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  ofexperts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent^advisory  committee)  and 
shall  submit  with  the  petition 
supptHting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 


resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Kagiater.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  December  17. 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a-m, 
and  4  p.m.,  Monday  throiioh  Friday. 

This  notice  is  issued  undm  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  360e(d). 
360)(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  16. 1997. 
Josaph  A.  Levitt. 

Deputy  Director  fur  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-30149  Filed  11-14-97;  8:45  eik] 
■UJNO  COOK  41«S-et-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationai  Inatltutea  of  Health 

National  Eya  Inatituta;  Notica  of 
Mooting  of  Board  of  Scientific 
Counaalora 

Purauant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
National  Eye  Institute,  December  8  and 
9. 1997  in  Building  10,  Room  10B16, 
National  Institutes  of  Health.  Bethesda, 
Ma^land. 

This  meeting  will  be  open  to  the 
public  on  December  8  from  9  a.m.  until 
approximately  10  a.m.  for  general 
remarics  by  the  Director,  Intramural 
Research  Program.  National  Eye 
Institute  (NEI),  on  matters  concerning 
the  intramural  program  of  the  NEI. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  Tide  5. 
U.S.C.  and  section  10(d)  of  PubUc  Law 
92-463,  the  meting  will  be  closed  to  the 
public  on  December  8  from 
approximately  10  ajn.  imtil  recess  and 
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on  December  9  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  projects 
conducted  by  the  Laboratory  of  Sensory 
Motor  Research.  These  evaluations  and 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  projects,  including 
consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Colleen  Genovese,  Counselor 
Assistant,  NEI,  Building  10,  Room 
10N202  Bethesda.  Maryland  20892, 
(301)  496-3123,  will  provide  a  summary 
of  the  meeting,  roster  of  committee 
members,  and  substantive  program 
information  upon  request.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Genovese  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research; 
National  Institutes  of  Health) 
Dated:  November  7.  1997. 
LaVerne  Y.  Stringfield, 
Coniinittse  Management  Officer,  NIH. 
[FR  Doc.  97-30083  Filed  11-14-07;  8:45  am] 

BHJJNO  CODE  4140-01-41 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke  Division  of 
Extramural  Activities;  Notice  of  Closed 
■Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Same  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Gail). 

Date:  November  19. 1997. 

Time:  11. -00  am. 

Place:  National  Institutes  of  Health.  7550 
Wisconsin  Av«nue,  Room  9ClO,  Bethesda, 
MD  20892. 

Contact  Person:  Dr.  Katherine  Woodbury/ 
Mr.  Phillip  Wiethora,  Scientific  Review 
Administrators.  NINDS.  National  Institutes  of 
Health,  7550  Wisconsin  Avenue.  Room  9ClO, 
Bethesda.  MD  20892,  (301)  496-9223. 

Purpose/Agenda:  To  review  and  evaluate 
Phase  n  RFP  Contract  ProposaKs). 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  Imposed  by 
the  review  and  funding  cycle. 


The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposak,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  No. 
93.854,  Biological  Basis  Research  in  tlia 
Neuroaciencaa) 

Dated:  November  7, 1997. 
LaVerne  Y.  Stringfield, 
Committee  S4anagement  Officer,  NIH. 
[FR  Doc.  97-30084  Filed  11-14-97;  8.45  am) 
BHJJNQ  OOOe  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  17. 1997. 

Time:  8:30  a.m. 

Place:  One  Washington  Circle. 
Wasliington,  DC. 

Contact  Penon:  Dr.  Alec  Liacouraa. 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive,  Room  5154,  Bethesda. 
Maryland  20892.  (301)  435-1740. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  5, 1997. 

Tinie:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4190. 
Telephone  Conference. 

Contact  Person:  Dr.  Garrett  Keefer. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4190,  Bethesda, 
Maryland  20892.  (301)  435-1152. 

Name  of  SEP:  Clinical  Science*. 

Date:  December  5, 1997. 
Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4144, 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Stnidler, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4144.  Bethesda, 
Maryland  20892,  (301)  435-1716. 


Name  of  SEP:  Clinical  Sdencaa. 

Date:  December  9, 1997. 

rinie.  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Copal  Sharma, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4112,  B«thesda. 
Maryland  20892,  (301)  435-1783. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C. 
Applications  and/or  proposals  and  the 
disciissions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  inlbrmation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclostire 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93,893,  National  Institutes  of  Health. 
HHS) 

Dated:  November  7, 1997. 
LaVaroa  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-30085  Filed  11-14-97;  8:45  am] 

■lUJNQ  CODE  414fr.01-Ni 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Ravtaw;  Notica  of 
Closad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  14, 1997. 

Time:  2KX)  p.m. 

Place:  NIH.  Rockledge  2.  Room  5140, 
Telephone  Conference, 

Contact  Person:  Dr.  Gerald  Greenhouse, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5140,  Bethesda, 
Maryland  20892,  (301)  435-1023. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  iidbrmation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  vrould  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892  93.893,  National  Institiites  of  Health, 
HHS) 

Dated:  November  7, 1997. 
LaVerae  Y.  Stoiagfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-30086  FUed  11-14-97;  8:45  am) 
■UJNQ  CODE  414fr«-M 


61341 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WNdllfa  Sarvica 

Assaaamant  Plan:  Grand  Cahimaf 
River,  Indiana  Hartwr  Ship  Canal. 
Indiana  HartMr  and  Aaaodalad  Lake 
Michigan  Environmanto;  Mottca  of 
Extension  of  Comment  Period 

AQBICY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Extension  of  comment  period. 


summary:  Notice  is  given  that  the  public 
comment  pwiod  for  the  document  titled 
"Aasessment  Plan:  Grand  Calumet 
River.  Indiana  Harbor  Ship  Canal. 
Indiana  Harbor  and  Associated  Lake 
Michigan  Environments"  is  extended 
for  30  days.  Initial  notice  of  availability 
was  published  on  October  14. 1997  with 
a  deedline  for  submittal  of  comments  of 
November  13. 1997.  This  notice  extends 
the  comment  period  until  30  days  firom 
the  date  of  publication  in  the  Federal 


The  U.S.  Department  of  the  Interior, 
and  the  State  of  Indiana  ("trustees")  are 
trustees  for  natural  resources  considered 
in  this  assessment,  piusuant  to  subpart 
C  of  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan. 
40  CFR  300.600  and  300.610.  and 
Executive  Order  12580. 

The  trustees  are  following  the 
guidance  of  the  Natural  Resource 
Damage  Assessment  Regulations  foimd 
'  at  43  CFR  Part  11.  The  public  review  of 
the  Plan  announced  by  this  Notice  is 
provided  for  in  43  CFR  11.32(c). 

Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Plan.  Copies  of  the  Plan  can  be 
requested  from  the  address  listed  below. 
All  written  comments  will  be 
considered  by  the  trustees  and  included 
in  the  Report  of  Assessment,  at  the 
conclusion  of  the  assessment  process. 
DATES:  Written  comments  on  the  Plan 
must  be  submitted  on  or  before 
December  17. 1997. 
ADDRESSES:  Requests  for  copies  of  the 
Plan  may  be  made  to:  Supervisor, 
Ecological  Services  Office.  U.S.  Fish  and 
Wildlifia  Service.  620  S.  Walker  Street, 
Bloomington.  Indiana  47403 


or: 

Ms.  Elizabeth  Admire,  Indiana 
Department  of  Environmental 
Muoagement.  100  N.  Senate  Avenue. 
P.O.  Box  6015,  Indianapolis.  Indiana 
46206-6015. 

Comments  on  the  Plan  should  be  sent 
to  the  Indiana  Department  of 
Environmental  Management  at  the 
address  listed  above.  The  trustees  will 
coordinate  comment  review. 
SUPPLBCNTARY  MRMMATKM:  The 
trustees  are  imdertaking  an  assessment 
of  damages  resulting  from  the  suspected 
injury  to  natural  resources  of  the  Grand 
Calumet  River.  Indiana  Hariwr  Ship 
Canal,  Indiana  Harbor  and  Associated 
Lake  Michigan  Environments  which 
have  been  exposed  to  hazardous 
substances  releesed  by  area  steel  mills, 
refineries  and  other  potential  sources.  It 
is  suspected  that  this  exposure  has 
caused  injury  and  resultant  damages  to 
trustee  resources.  The  injury  and 
resultant  damages  will  be  assessed 
under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act.  as 
amended,  and  Uie  Qeen  Water  Act.  as 
amended.  The  Plan  addresses  the 
trustees'  overall  assessment  approach 
and  utilizes  existing  data.  Plan  addenda 
may  be  prepared  by  the  trustees  to 
provide  public  notice  of  additional  data 
collection  activities. 
William  F.  Hartwig, 

Regioaal  Director.  Region  3.  U.S.  Figh  and 

Wildlife  Service. 

(FR  Doc  97-30094  Filed  11-14-97;  8:45  am) 


DEPARTMBIT  OF  THE  INTERIOR 
Oeologicai  Survey 

Technology  Transfer  Act  of  1966 

AQBICV:  U.S.  Geological  Survey. 
Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  negotiations. 


':  The  U.S.  Geological  Survey 
(USGS)  is  planning  to  enter  into  a 
Cooperative  Reseerch  and  Development 
Agreement  (CRADA)  with  Lizardtech 
Company.  Seattie,  Washington.  Tbe 
purpose  of  the  CRAQA  is  to  jointiy 
discover  the  most  efficient  and 
aSbrdable  delivery  mechanisms  and 
product  development  methods  for 
digital  image  data;  specifically  large 
numbers  of  Digital  Orthopboto 
Quadrangles  in  more  acceptable  formats 
to  a  wider  market  segment 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research.  U.S. 


Geological  Survey.  National  Mapping 
Division.  500  National  Center,  12201 
Stmrise  Valley  Drive,  Reston,  Vii^inia 
20192;  Telephone  (703)  648-4643, 
&csimile  (703)  648-4706;  Internet 
"ehnmsonOu^gov". 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  B.  Bnuison.  address  above. 

SUPPLSCNTARY  MFORMATKM:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  Uie  USGS  Survey  Manual. 

Dated:  October  31, 1997. 
Ridiard  E.  Maimer. 
Chief.  National  Mapping  Division . 
[FR  Doc.  97-30064  FOed  11-14-97;  8:45  am] 
iaiMQ  COOC  4»1«-S1^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-017-143(MKyQ01»-Q8-02S0I 

Emergency  Ooeure  for  the  EHi  Springe 
Area  of  Critteal  Environmental  Concern 
(ACEC),  Sandoval  County.  New  Mexico 

AQBtCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  emergency  closure  of 


':  Notice  is  hereby  given  that 
eCEsctive  November  17. 1997,  a  road 
located  Mdthin  the  NEV4  of  section  29. 
T.  19  N.  R.  1  W.,  NMPM,  is  closed  to 
all  forms  of  access  except  as  sfiecificaily 
authorized  by  the  Bureau  of  Land 
Management  The  purpose  of  this  road 
closure  is  to  prevent  unnecessary 
degradation  of  resources,  undue 
environmental  damage  and  to  ensure 
resoiuce  protection  on  public  lands.  The 
area  is  being  temporarily  closed  during 
the  winter  and  spring  when  the  elk/deer 
are  most  heevily  occupying  the  area.  All 
roads  within  the  proximity  of  the  Elks 
Spring  ACEC  are  limited  to  motorized 
vehicles,  using  existing  roads  and  trials. 

The  emergency  access  closure  is  in 
accordance  with  the  provisions  of  43 
CFR  8364.1.  This  designation  remains  in 
effsct  until  further  notice. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  joe 
Jaramillo,  Realty  Specialist  at  Bureeu  of 
Land  Management,  Rio  Puerco  Resource 
Area.  435  Montano  NE,  Albuquerque, 
New  Mexico  87107,  (505)  761-8779. 

Dated:  November  5, 1997. 
Mkfaad  R.  Fold, 
Distiict  Manager. 
[FR  Doc.  97-30060  Filed  11-14^7;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[|yiT-07O-e6-199O-001 

Resource  Advisory  Council  Meeting, 
Butte,  Montana 

agency:  Butte  District  Office,  Bureau  of 

Land  Management.  DOI. 

ACnON:  Notice  of  Butte  District  Resource 

Advisory  Council  Meeting.  Butte. 

Montana. 

SUMMARY:  The  Council  will  convene  at 
9:00  a.m.,  Wednesday,  December  17. 
1997.  Issues  that  will  be  discussed 
include  Whitetail/Pipestone  ORV 
alternatives,  and  how  the  BLM's  two- 
tier  system  will  afiect  the  Resource 
Advisory  Councils. 

The  meeting  will  be  held  at  the  Butte 
District  Office,  106  N.  Parkmont,  Butte. 
Montana. 

The  meeting  is  open  to  the  public  and 
%«rritten  comments  may  be  given  to  the 
Council.  Oral  comments  may  be 
presented  to  the  Council  at  1 1  a jn.  The 
time  allotted  for  oral  comment  may  be 
limited,  depending  on  the  number  of 
persons  wishing  to  be  heard, 
hidividuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting,  or  need  special  assistance, 
such  as  sign  language  or  other 
reasonable  accommodations,  should 
contact  the  Butte  District,  106  North 
Parkmont  (P.O.  3388).  Butte,  Montana 
59702-3388,  telephone  406-494-5059. 
FOR  FURTHER  MFONMATION  CONTACT: 
Jim  Owings  at  the  above  address  or 
telephone  number. 

Dated:  November  7, 1997. 
Micliele  Good. 
Acting  District  Manager. 
(FR  Doc.  97-30132  Filed  11-14-97;  8:45  am] 

■tLUNQOOOC  43ie-0N-ll 


FOR  FURTHER  INFORMATION  CONTACT: 
Lance  J.  Bishop,  Chief.  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office.  2135  Butano  Drive.  Sacramento. 
CA  95825-0451,  (916)  978-4310. 
SUPPLEMENTARY  MFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Humboldt  Nfaridian.  CaUfbniU 

T«.  UN..  Rs.4S'5  £.,— Dependent  resurvey 
and  corrective  dependent  resurvey, 
(Croup  997)  accepted  October  29, 1997, 
to  meet  certain  admioistiative  needs  of 
the  US  Forest  Service,  Six  Rivers 
National  Forest 

MooBt  Diablo  Maridian.  CaUfitrnia 

T.  8  N.,  R.  9  E.,— Dependent  resurvey  and 
metes-and-bounds  survey,  (Group  1279) 
accepted  October  3, 1997,  to  meet  certain 
administrative  need*  of  the  BLM. 
Bakersfield  District,  Folsom  Resource 
Area. 

T.  37  N..  R.  16  E., — Dependent  restuvey  and 
subdivision  of  sections,  (Group  1162) 
accepted  October  31, 1997,  to  meet 
certain  administiative  needs  of  the  BLM, 
Surprise  Resource  Area. 

All  of  the  above  listed  survey  plats  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 
survey  plats  have  been  placed  in  the 
open  files  in  the  BLM.  California  State 
Office,  and  are  available  to  the  public  as 
a  matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  I>4ovember  7, 1997. 
Lance  J.  Biabop, 

Chief,  Branch  c^ Cadastral  Sumy. 

[FR  Doc.  97-30130  Filed  11-14-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 
[CA-042-5700-00] 

Rling  of  Plats  of  Survey;  Califomla 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

PD-057-1430-001 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  protraction  diagram  of 
unsurveyed  T.  30  N..  R.  7  E..  Boise 
Meridian,  Idaho,  was  accepted  on 
November  6, 1997  and  was  officially 
filed  in  the  Idaho  State  Office,  Bureau 
of  Land  Management,  Boise,  Idaho, 
effective  9:00  a.m.  November  6, 1997. 
The  preparation  of  this  diagram  was 
necessary  to  meet  certain  administrative 
needs  of  the  USDA  Forest  Service. 
Geometronics  Service  Center,  to  support 
its  mapping  program.  All  inquiries 
concerning  the  protraction  diagram  of 
the  above  described  land  must  be  sent 


to  the  Chief.  Cadastral  Survey.  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  South  Vinnell  Way, 
Boise.  Idaho  83709-1657. 
Dated:  November  6, 1997. 
Daane  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  97-30059  Filed  ll-ia-97;  8:45  am] 
MLUNQ  cow  4910-QO-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Land  Management 

[OR-M8-1430-01:  QP8-0031;  OR-«34801 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oragon 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION;  Notice. 

summary:  The  Btireau  of  Land 
Management  proposes  to  withdraw 
207.22  acres  of  lands,  of  which  143.32 
acres  are  public  lands  and  63.90  acres 
are  non-Federal  lands,  to  protect  the 
natural  and  recreational  values  of  four 
recreation  sites.  This  notice  closes  the 
lands  for  up  to  2  years  from  surface 
entry  and  mining.  The  public  lands 
have  been  and  will  remain  open  to 
mineral  leasing.  Upon  acquisition,  the 
non-Federal  lands  will  be  opened  to  the 
mineral  leasing  laws. 

DATES:  Comments  and  requests  for  a 

public  meeting  must  be  received  by 

February  16, 1998. 

ADDRESSES:  Comments  and  meetings 

requests  should  be  sent  to  the  Oregon/ 

Washington  State  Director,  BLM.  P.O. 

Box  2965.  Portland.  Oregon  97208- 

2965. 

FOR  FURTHER  MFORMATION  CONTACT: 

Betty  MdCarthy,  BLM  Oregon/ 

Washington  State  Office.  503-952-6155. 

SUPPLEMENTARY  INFORMATION:  On 
October  21, 1997.  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  and  non-Federal  landk 
firom  settlement,  sale,  location,  or  entry 
imder  the  United  States  mining  laws  (30 
U.S.C.  Ch.  2  (1994)).  but  not  from 
leasing  imder  the  mineral  leasing  laws, 
subject  to  valid  existing  rights: 

Wiiiamette  MeridiM 

Public  Lands 

Inn  Mountain  Gold  Pinning  Area 

T.  31 S.,  R  7  W., 
sec.  4,  NEV«SEV«.  excluding  that  portion 
granted  to  the  railroad  under  the  Act  of 
July  25.  1866  (14  StaL  239). 
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Revetted  Orsgon  and  California  Railroad 
Grant  Lands 

Pickett  Bridge  Reaeetion  Site 

T.  30  S..  R  2  W.. 
sec.  23,  SWVtNEV*. 

Olalla-Thompton  Creek  Day  Use  Area 

T.  30  S..  R.  7  W.. 
sea  5.  SWy4NEV«NEV«SWy«, 
SEV«NWV4SWV«,  and 
N'ANEV«SWV4SWV4. 

Island  Creek  Recreation  Site 

T.  31  S..  R  7  W., 
sec.  1,  lot  5,  excluding  that  portion  granted 
to  the  railroad  under  the  Act  of  July  25, 
1866  (14  SUt  239). 
The  areas  described  aggregate  143.32  acres 
in  Douglas  Coimty. 

Non-Federal  Lands 

Island  Craak 

T.  30  S..  R  7  W., 

sec  36.  S^^VtSViSWVt. 
T.  31  S..  R  7  W.. 
sec.  1.  that  portion  of  lot  5  granted  to  the 
railroad  under  the  Act  of  July  25. 1866 
(14  StaL  239),  and  NW'ANWV*. 

Iron  Mountain 

T.  31 S..  R  7  W.. 
sea  4.  that  portion  of  the  NEVtSWVi 
granted  as  right-of-way  to  the  railroad 
under  the  Act  of  July  25. 1866  (14  SUt 
239). 

The  ueas  described  aggregate  63.90  acres 
in  Douglas  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  expand  opportunities 
for  general  recraetion  and  recreational 
gold  panning,  to  {xotect  the  public 
health  and  safety,  and  to  protect  current 
road  improvements  and  fiiture  site 
development  investments  as  to  the 
public  and  non-Federal  lands  located  in 
the  fouriecreetional  sites. 

For  a  period  of  91  days  frxmi  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  lo  submit  comments.  ■■ 

suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director  at 
the  address  indicated  above  within  91 
days  from  the  publication  of  this  notice. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  published  in  the  Federal  Roister  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temptvary  land  uses  which 
may  be  permitted  during  this 
segregative  period  include  licenses, 
permits,  rights-of-way,  and  disposal  of 
vegetative  resources. 

Dated:  October  31. 1997. 
Robert  D.  DaViney.  Jr., 
Chief,  Brandt  (^Realty  and  Records  Serrices. 
(FR  Doc  97-30061  Filed  11-14-07;  8:45  am] 
omc  4Stfr-ss-p 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Sarvloa 

Patroglyph  National  MoTHimant 
Advisory  Commlsalon     ^ 

Notice  is  hereby  given  in  accordance 
vrith  the  Federal  Advisory  Committee 
Act.  Public  Law  92-463.  that  a  meeting 
of  the  Petroglyph  National  Monument 
Advisory  Commission  will  be  held  at 
9:00  a.m..  Friday  December  12, 1997.  at 
the  Indian  Pueblo  Cultural  Center,  2401 
12d>  Street,  N.W.,  Albuquerque.  New 
Mexico. 

The  Petroglyph  National  Monument 
Advisory  Commission  was  established 
pursuant  to  Ihiblic  Law  101-313, 
establishing  Petroglyph  National 
Monument,  to  advise  the  Secretary  of 
the  Interior  on  the  management  and 
development  of  the  monument  and  on 
the  preparation  of  the  monimient's 
general  management  plan. 

Matters  to  be  discussed  at  the 
December  12, 1997  meeting  include: 

Introduction  of  Commission  members 

and  guests 
Superintendent's  Report 
Old  Business 
New  Business 
Public  Comment 

The  meeting  will  be  open  to  the 
public.  Any  member  of  ihe  public  may 
file  a  written  statement  concerning  the 
matters  to  be  discussed  at  the 
Commission  meeting  with  the 
Superintendent. 

Persons  who  wish  further  information 
concerning  the  meeting,  or  who  wish  to 
submit  written  comments  may  contact 
Judith  Cordova.  Superintendent. 
Petroglyph  National  Monument.  6001 
Unser  Boulevard  N.W.,  Albuquerque. 
New  Mexico  87120.  telephone  (505) 
899-0205. 


Minutes  of  the  Commission  meeting 
will  be  available  for  public  inspection 
six  weeks  after  the  meeting  at 
Petroglyph  National  Moniunent 
heedquarters. 

Dated:  November  5, 1997. 

EUzaheth  Montano. 

Acting  Superintendent,  P^roglyph  National 
htoaament 

(FR  Doc  97-30134  Filed  11-14-47:  B:45  am] 
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DEPARTMBIT  OF  THE  INTERIOR 

Bureau  Of  Reclamation 

Klamath  Project  Intartm  Operations 
Plan,  Klamath  Prolact,  Oregon  and 
CaHfomla 

AGENCY:  Bureau  of  Redamatlan, 

Interitn*. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 


:  Ptnsuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEP A)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation) 
proposes  to  prepare  a  draft 
environmental  impact  statement  (DEIS) 
on  a  plan  for  operations  of  the  Klamath 
Project  (Project)  to  cover  an  interim 
period,  pending  completion  of  a  water 
rights  adjudication,  currently  underway 
by  the  State  of  Oregon.  The  plan  mil  be 
developed  to  define  project  operations 
in  relation  to  Reclamation's 
responsibilities  and  obligations 
concerning  the  Endangered  Species  Act, 
senior  water  rights,  tribal  trust 
resources.  Project  water  users' 
contractual  rights,  wildlife  refuges,  and 
other  requirements  mandated  by  law 
and  within  the  authority  of  the 
Secretary  of  Interior. 
ADDRESSES:  Ms.  Uura  Allen.  NEPA 
Team  Leader,  iGamath  Basin  Area 
Office,  Bureau  of  Reclamation,  6600 
Washburn  Way.  iClamath  Falls,  OR 
97603. 

FOR  FURTHER  SIFORMATKM  CONTACT:  Ms. 
Laura  Allen  at  (541)  883-6935. 
SUPPLCMBITARY  INFORMATION:  Drought 
conditions  in  the  early  1990s 
demonstrated  the  need  for  Reclamation 
to  develop  an  operations  plan  for  the 
Project  to  assist  those  affected  by  Project 
operations  to  understand  how 
Reclamation  will  manage  the  project, 
consistent  with  its  responsibilities  and 
obligations.  Since  1995,  Reclamation 
has  operated  the  Project  according  to 
annual  operations  plans/advisories. 
During  this  time,  Reclamation  has 
received  considerable  information 
which  will  aid  in  the  development  of  an 
interim  operations  plan  for  the  Project 
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When  completed,  the  interim  operations 
plan  will  supersede  the  annual 
operations  plansyadvisohes  and  will 
guide  Project  operations  until 
completion  of  the  adjudication.  At  that 
time,  the  interim  plan  will  be  revised  as 
necessary  and  additional  NEPA 
documentation  may  be  required. 

Dated:  Novsmber  5, 1997. 
lahB  F.  Davis, 

Acting  Regional  Director. 

(FR  Doc  97-30096  Filed  11-14-97;  8:45  am) 


DEPARTMENT  OF  THE  IKTERIOR 

Bureau  of  Redamatlon 

Wastland  Irrigation  Diatrict  Boundary 
Adjuatmant,  Harmiaton,  OR 

agency:  Bureau  of  Reclamation. 

InteriOT. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement 

SUMMARY:  Kirsuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  intends. to 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposed  boundary 
adjustment  to  include  additional  lands 
into  the  Westland  Irrigation  District. 
Westland  Irrigation  District  (WID) 
proposes  the  addition  of  21 .100  acres,  of 
which  9,912  acres  are  currently 
irrigated,  into  their  boxindaries. 

Toe  NEPA  process  was  initiated  in 
late  1993  and,  as  a  resiilt  of  comments 
received  then,  has  been  on  hold  until 
additional  information  was  obtained. 
This  notice  is  to  inform  the  public  of  the 
resumption  of  the  NEPA  process  and  the 
preparation  of  an  EIS. 
FOR  FURTHEn  MFORMA-nON  CONTACT:  Mr. 
John  Tiedeman.  UCA-1607.  Upper 
Columbia  Area  Office,  Bureau  of 
Reclamation,  PO  Box  1749.  Yakima  WA 
98907-1749;  Telephone  (509)  575-5848 
extension  238. 

SUPPLBMENTARY  MFORMATION:  WID  U 
one  of  several  districts  in  the  Umatilla 
basin  either  served  by  federally  owned 
Cacilities  or  receiving  federally 
controlled  water.  A  Federal  repayment 
contract  with  WID  requires  that  changes 
to  district  boundaries  must  be  approved 
by  the  Secretary  of  the  Interior.  During 
studies  undertaken  to  implem«it  the 
Umatilla  Basin  Project  Act.  it  became 
apparent  that  WID  was  providing 
federally  supplied  water  to  lands 
outside  of  the  district  boundaries.  In 
1993,  to  address  this  problem.  WID 
requested  that  Reclamation  allow  a 
change  in  their  boundaries  so  that  they 
may  provide  irrigation  water  to  lands 


outside  the  current  boundaries.  In  the 
interim  Reclamation  entered  into  a 
series  of  annual  water  service  contracts 
with  WID  so  irrigation  of  lands  outside 
of  the  district  boimdaries  with  federally 
supplied  water  could  continue  while 
issues  surrounding  the  boundary 
expansion  were  resolved. 

Reclamation  and  the  Natural 
Resources  Department  of  the 
Confederated  Tribes  of  the  Umatilla 
Indian  Reservation  (CTUIR)  held  public 
meetings  on  November  4  and  December 
17,  1993,  to  gather  comments  from  the 
public  concerning  the  "Proposed 
Boundary  Changes  for  Irrigation 
Districts  in  the  Umatilla  Project. 
Oregon."  Key  issues  identified  in  the 
scoping  effort  included  Umatilla  River 
hydrology  and  passage  conditions  for 
anadromous  fish.  Native  American  trust 
resources,  and  continued  viability  of 
irrigated  agriculture.  Based  on  the 
complex  and  often  controversial  nature 
of  the  issues  involved,  the  high  level  of 
public  and  agency  interest,  and 
Reclamation's  Native  American  trust 
responsibilities,  Reclamation  concluded 
that  an  EIS  should  be  prepared.  Since 
then,  a  hydrologic  model  of  the  Umatilla 
basin,  necessary  to  complete  the 
assessment  of  the  proposed  boimdary 
adjustment,  has  been  developed. 
Completion  of  the  hydrologic  model  is 
anticipated  for  February  1998. 

Four  alternatives  are  proposed, 
including  the  no  action  alternative. 
Under  the  no  action  alternative  all 
deliveries  of  federally  supplied  wrater  by 
WID  to  lands  outside  of  die  current 
district  boundaries  would  cease.  Under 
the  action  alternatives  some,  or  all,  of 
these  deliveries  could  continue.  The 
draft  EIS  is  expected  to  be  completed  in 
March  of  1999. 

At  this  time,  no  additional  scoping 
meetings  are  planned.  A  sununary  of 
scoping  issues  identified  through 
previous  meetings  is  available  upon 
request.  Anyone  interested  in  more 
information  concerning  the  proposed 
action  or  who  has  information 
concerning  significant  environmental 
issues,  should  contact  Mr.  Tiedeman  as 
provided  under  the  FOR  FURTHER 
MFORMATION  CONTACT  section. 

Dated:  October  17, 1997. 
John  W.  Kejrs.  m. 

ReffonaJ  Director,  Pacific  Northwest  Region. 
IFR  Doc.  97-30062  Filed  11-14-97;  8:45  am] 
■LLMQ  OOOe  4S10-M-M 


DEPARTMENT  OF  JUSTICE 
[AG  Order  Na  212»-«71 

Intarfm  Quidanca  on  Varflciatlon  of 
CItlzanahip,  Quallfiad  Allan  Statua  and 
Eligibility  Under  THIa  IV  of  tha  Paraonai 
Raaponaibillty  and  Work  OpporUmity 
Raconciiiation  Act  of  1996 

AGENCY:  Department  of  Justice. 
ACnON:  Notice  of  interim  guidance  with 
request  for  comments. 

SUMMARY:  Tide  IV  of  tha  Personal 
Responsibility  and  Werk  Opportunity 
Reconciliation  Act  of  1996 
("PRWORA")  requires  the  Attorney 
General,  by  February  1998,  to 
promulgate  regulations  reqtiiring 
verification  that  an  applicant  for  federal 
public  benefits  is  a  qualified  alien 
eligible  to  receive  federal  public  benefits 
under  the  Act.  Amendments  to  the 
PRWORA  by  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  also  require  the  Attorney 
General,  within  the  same  time  period,  to 
establish  fair  and  nondiscriminatory 
procedures  for  applicants  to  provide 
proof  of  citizenship.  Amendments  to  the 
PRWORA  by  the  Balanced  Budget  Act  of 
1997  require  the  Attorney  General,  by 
November  3, 1997.  to  issue  interim 
verification  guidance  that  sets  forth 
procedures  tiiat  benefit  providers  can 
use  to  verify  citizenship,  qualified  alien 
status,  and  eligibility  under  Title  IV  of 
the  PRWORA  prior  to  issuance  of  the 
final  regulations.  In  accordance  with 
this  last  statutory  requirement,  the 
Attorney  General,  in  consultation  with 
federal  benefit-granting  agencies,  has 
developed  this  interim  guidance. 
DATES:  This  Interim  Guidance  is 
efiisctive  October  29, 1997. 
ADDRESSES:  Comments  should  be 
submitted  to:  John  E.  Nahan. 
Immigration  and  Naturalization  Service, 
425  I  St.  N.W..  ULUCO  BuUding.  4th 
Floor.  Washington.  D.C  20536.  (202) 
514-2317. 

FOR  FURTHER  MFORMATKM  CONTACT: 
John  E.  Nahan.  Immigration  and 
Naturalization  Service.  425  I  St,  N.W., 
ULUCO  Building.  4Ui  Floor, 
Washington.  D.C  20536,  (202)  514- 
2317. 

SUPPLEMBfTARY  INFORMATION:  By  the 
authority  vested  in  me  as  Attorney 
General  by  law,  including  section  432(a) 
of  the  Personal  Responsibility  and  Woric 
Opportunity  Reconciliation  Act  of  1996 
(as  amended),  I  hereby  issue  the 
following  Interim  Guidance  on 
Verification  of  Citizenship,  Qualified 
Alien  Status  and  Eligibility  Under  Utie 
IV  of  the  Personal  Responsibility  and 
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Work  Opportunity  Raconciiiation  Act  of 
1996. 

Dated:  October  29. 1997. 
JaDstReno, 

Attorney  General. 

Interim  Guidance  on  Verification  of 
Citizemhip,  Qualified  Alien  Status  and 
Qigibility  Under  Tide  IV  of  die 
Personal  Respoasibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 

latroduction 

A.  Summaiy 

Title  IV  of  the  Personal  Responsibility 
and  Woik  Opi>ortunity  Reconciliation 
Act  of  1996  (the  "Act")  provides  that. 
Mrith  certain  exceptions,  only  United 
States  citizens.  United  States  non- 
citizen  nationals  and  "qualified  aliens" 
(and  sometimes  only  particular 
categories  of  qualified  aliens)  are 
eligible  for  federal,  state  and  local 
public  benefits.  The  Act,  as  amended  by 
the  Balanced  Budget  Act  of  1997. 
requires  the  Attorney  General,  by 
November  3, 1997,  to  issue  interim 
guidance  on  the  verification  of 
eligibility  of  aliens  for  federal  public 
benefits.  The  Act  also  requires  the 
Attorney  General,  by  February  1998.  to 
promulgate  final  regulations  requiring 
verification  that  an  applicant  is  a 
qualified  alien  eligible  to  receive  federal 
public  benefits  under  the  Act.  States 
have  an  additional  twenty-four  months 
to  put  into  effect  a  verification  system 
that  complies  with  those  regulations. 
Amendments  to  the  Act  by  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  further 
require  the  Attorney  General  to  establish 
fair  and  nondiscriminatory  procedures 
for  applicants  to  provide  proof  of 
citizenship.  Benefit  providers,  however, 
are  required  to  implement  the  Act.  and 
hence  to  make  determinations  regarding 
citizenship,  qualified  cdien  status,  and 
eligibility  under  Tide  IV  of  the  Act, 
before  the  Attorney  General's  issuance 
of  new  regulations  and  the  States' 
development  of  conforming  verification 
systems. 

This  memorandtun  provides  guidance 
on  how  to  verify  citizenship, 
immiyation  status  and  eligibility  tmder 
Tide  IV  of  the  Act  during  diis  interim 
period.  This  guidance  adopts  a  four-step 
procedure:  (1)  Determine  if  your 
program  provides  a  "federal  public 
benefit"  subject  to  the  Act's  verification 
requirements;  (2)  Determine  whether  the 
applicant  is  otherwise  eligible  for 
benefits  under  general  program 
requirements;  (3)  Verify  the  applicant's 
status  as  a  U.S.  citizen,  U.S.  con-citizen 
naticMoal  or  qualified  alien;  and  (4) 
Verify  the  applicant's  eligibility  for 


benefits  imder  the  Act  If  at  any  sten  you 
determine  that  you  are  not  required  to 
verify  (or  further  verify)  immigration 
status,  you  should  not  go  on  to  the 
following  step(s).  If  youliave  any 
questions  regarding  verification  of 
immigration  status  pursuant  to  this 
Guidance,  contact  the  local  office  of  the 
Immigration  and  Naturalization  Service 
("INS")  serving  your  geographic  area.  A 
list  of  local  INS  offices  is  set  forth  in 
Attachment  1.  Attachment  1  also 
includes  a  copy  of  INS  Form  G-845  and 
the  Supplement  thereto  to  be  used  to 
verify  immigration  status  pursuant  to 
diis  Guidance. 

This  Guidance  applies  only  to  federal 
public  benefits,  and  does  not  direcUy 
address  the  citizenship  and  immigration 
requirements  that  Tide  IV  of  the  Act 
imposes  on  the  provision  of  state  and 
local  public  benefits.  To  the  extent  that 
you  are  required  to  verify  that  an 
applicant  is  a  U.S.  citizen,  U.S.  non- 
citizen  national  or  qualified  alien  when 
determining  eligibilify  for  a  state  or 
local  program,  however,  the  Attorney 
General  will  be  promulgating 
regulations  that  set  forth  procedures  by 
which  state  and  local  providers  can 
verify  alien  eligibilify  for  such  benefits. 
During  the  interim,  we  advise  that  you 
use  this  Guidance  in  consultation  with 
state  and  local  authorities. 

B.  Progjrams  With  Governmental 
Verification 

Some  federal  programs  {e.g., 
Medicaid)  require  federal,  state  and 
local  governmental  agencies,  but  not 
private  providers,  to  verify  citizenship 
and  immigration  status  as  part  of 
program  eligibilify  determinations.  The 
private  entities  actually  providing  the 
benefits  must  abide  by  the  verification 
determination  made  by  the 
governmental  agency;  they  engage  in  no 
ind^endent  verification.  Nothing  in 
this  Guidance  modifies  such  program 
requirements:  providen  of  benefits 
under  programs  where  verification  is 
performed  by  a  governmental  agency  are 
not  required  by  this  Guidance  to  verify  - 
that  an  applicant  is  a  U.S.  citizen,  non- 
citizen  national  or  qualified  alien,  and 
they  should  not  engage  in  such 
verification.  They  shotild  continue  to 
provide  benefits  pvirsuant  to  program 
requirements  based  on  the  verification 
determinations  made  by  the  appropriate 
governmental  agency. 

C.  Programs  Currently  Required  To  Use 
the  SAVE  System 

Some  federal  programs  {e.g., 
Medicaid,  tmemployment 
compensation,  educational  assistance 
under  Tide  IV  of  the  Higher  Education 
Act  of  1965.  assisted  housing  programs 


administered  by  die  Department  of 
Housing  and  Urban  Development) 
already  require,  absent  a  waiver, 
verification  of  the  immigration  status  of 
noncitizens  applying  for  benefits 
through  the  Systematic  Alien 
Verification  for  Entitiements  ("SAVE") 
S3r8tem.  SAVE  is  an  intergovernmental 
information-sharing  program  that  is 
available  to  benefit-granting  agencies 
that  need  to  determine  an  alien's 
immigration  status.  With  one  exception, 
nothing  in  the  Act  changes  preexisting 
legal  reqiiirements  regarding  use  of  the 
SAVE  system  or  relieves  the 
administrators  of  statutorily  mandated 
programs  of  their  obligations  to  comply 
with  the  SAVE  program  (including  the 
terms  of  any  waiver  of  SAVE  program 
requirements  received  from  the 
appropriate  federal  agency);  section  840 
of  the  Act,  however,  did  remove  the 
requirement  that  a  state  agency  use  the 
SAVE  system  to  verify  eligibilify  for 
Food  Stamps.  You  should  note  that 
SAVE  does  not  provide  all  of  the 
information  that  may  now  be  necessary 
to  determine  an  individual's  eligibilify 
under  Title  FV  of  the  Act  You  should 
use  this  Guidance  to  obtain  or  verify 
that  new  information. 

D.  Exemption  for  Nonprofit  Charitable 
Organizations 

Subject  to  such  verification 
regulations  as  the  Attorney  General  may 
subsequenUy  adopt  and  the  limitations 
set  forth  immediately  below,  a 
"nonprofit  charitable  organization" 
providing  a  federal,  state  or  local  public 
benefit  covered  by  the  Act  is  not 
required  under  Tide  FV  of  the  Act  to 
determine,  verify,  or  odierwise  require 
proof  of  an  applicant's  eligibilify  for 
such  benefits  based  on  the  applicant's 
status  as  a  U.S.  citizen,  U.S.  Jion-citizen 
national  or  qualified  alien.  Thus,  a 
nonprofit  charitable  organization  is  not 
reqiiired  by  the  Act  to  seek  an 
applicant's  confirmation  that  he  or  she 
is  a  qualified  alien,  or  to  have  a  separate 
entify  verify  the  applicant's  stattis 
before  providing  benefits.  To  be  eligible 
for  this  exemption,  an  organization  must 
be  both  "nonprofit"  and  "charitable." 
For  ptuposes  of  this  Guidance,  an 
organization  is  "nonprofit"  if  it  is 
organized  and  operated  for  purposes 
other  than  making  gains  or  profits  for 
the  organization,  its  membera  or  its 
shareholders,  and  is  precluded  fiom 
distributing  any  gains  or  profits  to  its 
members  or  shareholders.  An 
organization  is  "charitable"  if  it  is 
organized  and  operated  for  charitable 
purposes.  The  term  "charitable"  should 
be  interpreted  in  its  generally  accepted 
legal  sense  as  developed  by  judicial 
decisions.  It  includes  organizations 
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dedicated  to  relief  of  the  poor  and 
distressed  or  the  underprivileged,  as 
well  as  religiously-affiliated 
organizations  and  educational 
organizations.  If  you  have  any  questions 
as  to  whether  your  organization  is  a 
nonprofit  charitable  organization 
exempt  from  the  Act's  verification 
requirements,  you  should  contact  the 
federal,  state  or  local  agency  overseeing 
the  program  you  administer  to  obtain 
guidance. 

The  exemption  for  nonprofit 
charitable  organizations  is  limited  to 
verification  requirements  imposed  by 
Title  rv  of  the  Act  and  to  those 
instances  in  which  the  nonprofit 
charitable  organization  itself  would  be 
required  by  Title  IV  to  engage  in 
verification.  Certain  pro^Bms,  however, 
require  federal,  state  and  local  agencies 
to  verify  citizenship  and  immigration 
status  as  part  of  program  eligibility 
determinations,  while  boi^efits  are 
provided,  at  least  in  part,  by  charitable 
organizations.  Other  programs  currently 
require  verification  by  the  charitable 
organization  itself.  These  independent 
requirements  are  not  altered  by  the 
provision  exempting  nonprofit 
charitable  organizations  fit>m  the  Act's 
verification  requirements.  If  a  non- 
exempt  entity  [e.g.,  a  state  agency) 
poferms  verification  for  benefits 
provided  through  a  nonprofit  charitable 
organization,  you  must  abide  by  those 
determinations.  Similarly,  if  your 
program  has  procedures  unrelated  to 
Title  IV  of  the  Act  that  require 
verification  by  your  charitable 
organization,  or  adopts  such  procedures 
in  the  future,  you  must  comply  writh 
such  procedures. 

A  nonprofit  charitable  organization 
that  chooses  not  to  verify  cannot  be 
penalized  {e.g.,  through  cancellation  of 
its  grant  or  denial  of  reimbursement  for 
benefit  expenditures)  for  providing 
federal  public  benefits  to  an  individual 
who  is  not  a  U.S.  citizen,  U.S.  non- 
citizen  national  or  qualified  alien, 
except  when  it  does  so  either  in 
violation  of  independent  program 
verification  requirements  or  in  the  face 
of  a  verification  determination  made  by 
a  non-exempt  entity.  However,  if  your 
organization  chooses  to  verify,  even 
though  it  is  a  nonprofit  charitable 
organization  that  is  not  required  to  do 
so  under  the  Act,  you  should  comply 
with  the  procedures  set  forth  in  this 
Guidance  and  provide  benefits  only  to 
those  whom  you  verify  to  be  U.S. 
citizens,  U.S.  non-citizen  nationals  or 
qualified  aliens.  Any  verification 
request  to  INS  by  a  nonprofit  charitable 
organization  must  be  accompanied  by 
the  written  consent  of  the  individual 
whose  status  is  to  be  verified  to  the 


release  of  information  about  the 
individual  to  a  nongovernmental  entify. 
The  consent  must  be  notarized  or 
executed  under  penalty  of  perjury.  (INS 
Form  G-639  may  be  used  for  this 
purpose.) 

E.  Nondisciimination  and  Privacy 
Requirements 

Various  federal  civil  rights  laws  and 
regulations  prohibit  discrimination  by 
governmental  and  private  entities  on  the 
basis  of  race,  color,  national  origin, 
gender,  religion,  age  and  disability. 
They  include  Title  VI  of  the  Civil  Rights 
Act  of  1964.  42  U.S.C.  2000d  et  seq. 
( 'Title  VI"),  Section  504  of  the 
Rehabilitation  Act  of  1973,  29  U.S.C. 
794.  the  Americans  with  Disabilities  Act 
of  1990,  42  U.S.C.  12101  et  seq..  the  Age 
Discrimination  Act  of  1975,  42  U.S.C. 
6101  et  seq.,  and  the  Fair  Housing  Act, 
42  U.S.C  3601  et  seq.  These  laws  apply 
to  entities'  provision  of  any  public 
benefits,  including  their  implementation 
of  the  Act.  In  particular.  Title  VI 
prohibits  discrimination  on  the  basis  of 
race,  color,  or  national  origin  in  any 
pn^ram  or  activify,  whether  operated 
by  a  public  or  private  entity,  that 
receives  federal  funds  or  other  federal 
financial  assistance.  Thus,  in  operating 
or  participating  in  a  federally  assisted 
program  and  implementing  the 
requirements  of  the  Act.  including  those 
set  forth  in  this  Guidance,  a  provider 
should  not,  on  the  basis  of  race,  color 
or  national  origin,  directly  or  indirectly 
differentiate  among  persons  in  the  fypes 
of  program  services,  aids  or  benefits  it 
provides  or  th»  manner  in  which  it 
provides  them.  For  example,  benefit 
providers  should  treat  all  similarly 
situated  individuals  in  the  same 
manner,  and  should  not  single  out 
individuals  who  look  or  sound  foreign 
for  closer  scrutiny  or  require  them  to 
provide  additional  documentation  of 
citizenship  or  immigration  status.  The 
nondiscrimination  requirements  of  Title 
VI  and  other  applicable  civil  rights  laws 
are  discussed  more  fully  in  Attachment 
2. 

If  you  have  questions  regarding  issues 
of  discrimination  that  may  arise  with 
respect  to  benefit-granting  procedures  or 
the  implementation  of  this  Guidance, 
you  should  contact  the  civil  rights  office 
of  the  pertinent  benefit-granting  agency 
or  the  applicable  office  in  the  Civil 
Rights  Division  of  the  U.S.  Department 
of  Justice.  Contact  numbere  in  the  U.S. 
Department  of  Justice,  Civil  rights 
Division  are  set  forth  in  Attachment  2. 

When  implementing  the  Act's 
verification  requirements,  you  should  be 
sensitive  to  privacy  interests,  and 
should  use  the  citizenship  and 
inmiigration  status  information  received 


only  for  purposes  of  verifying  the 
applicant's  eligibilify  for  benefits  under 
the  Act  and,  if  you  are  a  governmental 
entify,  for  sharing  such  information 
with  the  INS  and  other  governmental 
entities  as  provided  by  the  Act.  You 
should  also  review  the  Privacy  Act  (5 
U.S.C.  552a),  state  and  local  privacy 
laws,  and  your  program's  requirements 
to  enstu^  that  you  comply  with  all 
applicable  privacy  requirements. 

Verification  Procedure* 

Step  1 :  Determine  if  Your  Program 
Provides  a  "Federal  Public  Benefit" 
Subject  to  the  Act's  Verification 
Requirements 

The  Act's  requirement  that  benefit 
recipients  be  U.S.  citizens,  U.S.  non- 
citizen  nationals  or  qualified  aliens  does 
not  apply  to  all  federally  funded  activify 
or  programs;  it  applies  only  to  non- 
exempted  "federal  public  benefits". 
Therefore,  benefit  providers  should  first 
determine  whether  the  particular 
program  they  are  administering 
provides  a  "federal  public  benefit"  for 
which  the  Act  reqiiires  them  to  verify 
citizenship,  nationalify  or  immigration 
status.  Preliminary  guidance  on  which 
programs  provide  "federal  public 
benefits"  subject  to  the  Act's 
verification  requirements  is  set  forth  in 
Attachment  3.  Ifthefedertd  program 
does  not  provide  a  'federal  public 
benefit"  covered  by  the  Act  [e.g..  the 
program  is  exempted  by  Attorney 
General  Order  No.  2049.  61  FR.  45,985 
(1996).  regarding  govemment-fimded 
communify  programs,  services  or 
assistance  that  are  necessary  for  the 
protection  of  life  or  safefy),  the  benefit 
provider  is  not  required  to,  and  should 
not  attempt  to,  verify  an  applicant's 
status,  unless  otherwise  required  or 
authorized  to  do  so  by  law,  because  all 
aliens,  regardless  of  their  immigration 
status,  are  eligible  for  such  benefits. 

If  one  program  provides  several 
public  benefits,  the  Act's  requirements 
apply  only  to  those  benefits  that  are 
non-exempted  federal  public  benefits 
under  the  Act  A  provider  is  not 
required  to,  and  should  not.  verify  the 
citizenship,  nationalify  and  immigration 
status  of  applicants  for  other  benefits 
provided  by  the  program  that  do  not 
constitute  federal  public  benefits. 

Step  2:  Determine  Whether  Applicant  is 
Eligible  for  Benefits  Under  General 
Program  Requirements 

Given  the  potential  intrusiveness  and 
possibly  time-consuming  natiire  of  the 
citizenship  and  alien  stat\u  verification 
inquiry,  a  provider  should  determine 
whether  an  applicant  otherwise  meets 
specific  program  requirements  for 
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benefit  eligibilify  before  initiating  the 
verification  process,  unless  determining 
program  eli^bilify  would  be 
considerably  more  complex  and  time- 
consuming  than  verifying  immigration 
status.  This  will  reduce  verification 
inquiries  that  prove  unnecessary 
because  the  applicant  is  not  otherwise 
eligible  for  the  benefits  requested.  This 
Guidance  does  not  address  these  other 
program  eligibilify  requirements;  a 
provider  should  refer  to  the  statute, 
regulations  and  agency  guidance  (if  any) 
governing  its  program  for  such 
requirements.  (Note,  however,  that  Title 
IV  contains  provisions  requiring  that, 
upon  the  effective  date  of  the  new 
affidavit  of  support,  required  under 
section  21 3 A  of  the  Act,  when 
determining  eligibilify  for  federal 
means-tested  public  benefits  and  the 
amount  of  sudi  benefits  to  which  an 
alien  b  entitled,  the  income  and 
resources  of  the  alien  be  deemed  to 
include  those  of  any  person  executing 
an  affidavit  of  support  on  behalf  of  the 
alien  and^that  person's  spouse,  if 
applicable,  wiih  certain  exceptions  for 
indigent  qualified  aliens  and  aliens  who 
(or  whose  children  or  parents)  have 
been  battered  or  subjected  to  extreme 
cruelfy  in  the  U.S.  by  a  spouse,  parent 
or  member  of  the  spouse  or  parent's 
family.  See  Exhibit  B  of  Attachment  5.) 
Determining  program  eligibilify  Mrill 
normally  include  verifying  that  the 
applicant  is  who  he  or  she  claims  to  be. 
Although  many  of  the  dociunants  and 
procedures  relevant  to  determining 
citizenship  or  immigration  statiu  may 
also  be  relevant  to  identify  verification, 
this  Guidance  is  designed  to  provide 
assistance  in  determining  the  status  of 
applicants  whose  identify  has  already 
been  verified,  and  does  not  address 
appropriate  identify  verification 
procedures.  It  is  jrour  responsibilify  to 
assure  yourself,  pursuant  to  non- 
discriminatory procedures,  of  the 
identify  of  the  applicant 

Step  3:  Verify  Applicant's  Status  as  A 
U.S.  atixen.  U.S.  Non-atizen  National 
or  Qualified  Alien 

Because  the  process  of  verifying  an 
individual's  status  as  a  U.S.  citizen,  U.S. 
non-citizen  national  or  qualified  alien 
raises  significant  issues  involving 
privacy  and  anti-discrimination 
protections,  no  verification  of  an 
applicant's  status  as  a  U.S.  citixen,  U.S. 
non-citizen  national  or  qualified  alien 
should  be  undertaken  where  benefits  are 
not  contingent  on  such  statiis.  In 
addition,  if  an  alien  is  applying  for 
benefits  on  behalf  of  anottier  person, 
you  may.  under  fioderal  law.  only  verify 
the  status  of  the  person  who  will 
actually  be  receiving  the  benefits. 


Except  as  set  forth  in  this  paragraph, 
if  your  program  provides  a  non- 
exempted  "federal  public  benefit,"  and 
thus  is  available  only  to  U.S.  citizens, 
U.S.  non-citizen  nationals  and  qualified 
aliens,  you  should  verify  an  applicant's 
statiis  as  set  forth  below.  If  you  are  a 
private  provider  of  a  "federal  public 
benefit"  and  your  program  requires 
verification  by  a  federal,  state  or  local 
governmental  agency,  but  not  by  a 
private  provider,  you  should  not  engage 
in  any  independent  verification  and 
should  continue  to  comply  with  the 
verification  determinations  made  by  the 
appropriate  governmental  entify.  If  you 
are  on  the  SAVE  system,  you  should 
continue  following  the  SAVE 
procedures  and  should  use  this 
Guidance  only  for  matters  not  addressed 
imder  the  SAVE  program. 

A.  U.S.  Citizen  or  Non-Citizen  National 

1.  Ask  for  Declaration  of  Status.  If  you 
are  required  to  verify  an  applicant's 
status  as  a  U.S.  citizen.  U.S.  non-citizen 
national  or  qualified  alien,  you  should 
begin  by  asldng  the  applicant  to  submit 
a  written  declaration,  under  penalfy  of 
perjury,  that  he  or  she  is  a  citizen  or 
non-citizen  national  of  the  U.S.  (or  that 
he  or  she  is  a  qualified  alien — see 
Paragraph  B.l.  below). 

SuDJect  to  certain  exceptions  and 
qualifications  (particulariy  with  respect 
to  derivative  citizenship),  a  United 
States  citizen  is: 

•  A  person  (other  than  the  child  of  a 
foreign  diplomat)  bom  in  one  of  the 
several  States  or  in  the  District  of 
Columbia,  Puerto  Rico.  Guam,  the  U.S. 
Virgin  Islands,  or  the  Northern  Mariana 
Isluids  who  has  not  renounced  or 
otherwise  lost  his  or  her  citizenship; 

•  A  person  born  outside  of  the  United 
States  to  at  least  one  U.S.  citizen  parent 
(sometimes  refiBrred  to  as  a  "derivative 
citizen");  or    ' 

•  A  naturalized  U.S.  citizen. 

As  a  gmieral  matter,  a  United  States 
non-citizen  national  is  a  person  bom  in 
an  outlying  possession  of  the  United 
States  (American  Samoa  or  Swain's 
Island)  on  or  after  the  date  the  U.S. 
acqtiired  the  possession,  or  a  person 
whose  parents  are  U.S.  non-citizen 
nation^  (subject  to  certain  residency 
requirmnents). 

"rhe  law  regarding  U^S.  citizenship 
and  nationalify  is  complex.  These  broad 
definitions  are  provided  for  general 
guidance  only,  and  do  not  address  all  of 
the  complexities  involved  in  attaining 
or  losing  status  as  a  U.S.  citizen  or  non- 
citizen  national.  See  8  U.S.C.  1401  et 

LFyou  have  any  questions  regarding 
whether  an  applicant  is  a  U.S.  citizen  or 
non-citizen  national,  you  should  consult 


with  the  INS  (in  the  case  of  a 
naturalized  citizen)  or  the  fedwal 
agency  or  department  that  oversees  your 
program. 

2.  Verify  Status.  A  number  of 
programs  have  existing  procedures  for 
verifying  that  an  applicant  is  a  U.S. 
citizen  or  non-citizen  national  for 
purposes  of  program  eligibilify.  You 
should  continue  to  comply  with  any 
existing  or  future  legal  requirements  for 
verifying  citizenship  and  nationalify 
that  are  imposed  on  your  program,  as 
well  as  with  any  applicable  existing  or 
future  guidance  provided  by  the  agency 
or  department  overseeing  your  program. 
If  a  program  has  no  requirements  or 
guidance  regarding  verification,  a 
benefit  provider  should  refer  to  this 
Guidance. 

The  appropriate  method  of  verifying 
an  applicant's  citizenship  will  depend 
upon  the  requirements  and  needs  of  the 
particular  program,  including,  but  not 
limited  to  ,  the  nature  of  the  benefits  to 
be  provided,  the  need  for  benefits  to  be 
provided  on  an  expedited  basis,  the 
length  of  time  during  which  benefits 
will  be  provided,  the  cost  of  providing 
the  benefits,  the  length  of  time  it  will 
take  to  verify  based  on  a  particular 
method,  and  the  cost  of  a  particular 
method  of  verification.  For  example,  a 
benefit  provider  could  adopt  a  quick 
and  simple  verification  procedure  if  it 
provides  short-term  benefits  and  the 
cost  of  extensive  verification  will 
outweigh  the  cost  of  the  benefits  or  if 
verification  will  be  time-consuming  and 
the  benefits  are  needed  in  the  short 
term.  On  the  other  hand,  if  the  benefit 
provider  provides  substantial,  long-term 
benefits,  it  may  be  reasonable  to  require 
more  extensive  verification  of 
citizenship. 

Regardless,  a  benefit  provider's 
decision  as  to  the  appropriate  method 
must  be  made  in  a  non-discriminatory 
feshion;  for  example,  it  cannot  turn  on 
the  feet  that  the  applicant  looks  or  • 
sounds  foreign  or  has  an  ethnic 
surname.  A  boiefit  provider  should 
adopt  neutral  procedures  that  apply 
equally  to  all  applicants  regardless  of 
their  appearance,  ethnicify  or  accent  A 
benefit  provider  should  not  implement 
its  procedures  in  a  manner  that 
discriminates  against  applicants  whom 
it  assumes  to  be  foreign;  nor  should  a 
benefit  provider  treat  any  applicant  in  a 
more  beneficial  manner  based  on 
assumptions  as  to  the  applicant's 
citizeiuhip.  (See  Nondiscrimination 
Advisory  in  Attachment  2.) 

To  verify  that  an  applicant  is  a  U.S. 
citizen  or  non-ciUzen  national,  a  benefit 
provider  could  do  any  one  (A  the 
following: 
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(a)  Ask  the  applicant  to  present  a 
document  demonstrating  tiiat  he  or  she 
is  a  U.S.  citizen  or  non-citizen  national. 
Documents  that  can  be  used  to  make 
this  demoiistration  are  described  in 
Attachment  4.  (A  benefit  provider  may 
also  consult  records  of  veri6ed 
citizenship,  if  any.  maintained  by  the 
agency  overseeing  its  program.) 

(i)  If  the  document  reasonably  appears 
on  its  £ace  to  be  genuine  and  to  relate 
to  the  individual  presenting  it  (or,  if 
your  program  already  has  existing 
guidaiace  or  procedures  mandating  a 
higher  standard  of  proof  for  acceptance 
of  documentary  evidence  of  status,  the 
document  satisfied  that  higher 
standard),  the  provider  should  accept 
the  docimient  as  conclusive  evidence 
that  the  applicant  is  a  U.S.  citizen  or 
non-citizen  national ,  and  should  not 
verify  status  any  further. 

(ii)  If  the  document  presented  does 
not  on  its  iace  reasonably  appear  to  be 
genuine  (or  to  satisfy  a  higher  applicable 
standard)  or  to  relate  to  the  individual 
presenting  it,  the  benefit  provider 
should  contact  the  governmental  entity 
that  originally  issued  the  document 
presented  or  that  can  confirm  the 
applicant's  status  as  a  U.S.  citizen  or 
non-citizen  national.  (With  regard  to 
naturalized  citizens  and  derivative 
citizens  presenting  certificates  of 
citizenship,  the  INS  is  the  appropriate 
governmental  entity  to  contact  for 
verification  of  such  status.  If  the 
applicant  presents  a  document  relating 
to  such  status  and  that  dociunent  does 
not  on  its  £ace  reasonably  appear  to  be 
genuine  or  to  relate  to  the  applicant  (or 
to  satisfy  a  higher  applicable  standard), 
the  provider  may  request  verification  of 
status  by  filing  INS  Form  C-645  along 
with  copies  of  the  pertinent  documents 
provided  by  the  applicant  with  the  local 
INS  office.  If  an  applicant  has  lost  his 
or  her  original  docxunents  or  never  had 
an  original  document  demonstrating 
naturalized  or  derivative  citizenship, 
refer  the  applicant  to  the  local  INS  office 
to  obtain  documentation  of  status.) 

(b)  Accept  a  written  declaration,  made 
under  penalty  of  perjury  and  possibly 
subject  to  later  verification  of  status, 
from  one  or  more  third  parties 
indicating  a  reasonable  basis  for 
personal  knowledge  that  the  applicant  is 
a  U.S.  citizen  or  non-citizen  national. 

(c)  Accept  the  applicant's  written 
declaration,  made  under  penalty  of 
perjury  and  possibly  subject  to  later 
verification  of  status,  that  he  or  she  is 
a  U.S.  citizen  or  non-citizen  national. 

The  options  described  in 
subparagraphs  (b)  and  (c)  above  present 
a  greater  potential  for  undetected  false 
claims  of  being  a  United  States  citizen 
or  non-citizen  national,  and  therefore 


should  be  used  with  caution  in 
appropriate  circumstances.  For 
example,  before  using  these  options,  a 
provider  might  require  the  applicant  to 
demonstrate  why  a  document 
evidencing  that  he  or  she  is  a  U.S. 
citizen  or  non-citizen  national  does  not 
exist  or  cannot  be  readily  obtained. 
Such  a  requirement  must  be  imposed 
equally  on  all  applicants,  and  cannot  be 
applied  in  a  discriminatory  manner. 

3.  Action  Pending  Verification.  In  an 
applicant  has  satisfied  the  above 
requirements  regarding  submission  of  a 
sworn  declaration  and  presentation  of 
any  other  required  evidence  of  stetiis, 
you  should  refer  to  the  legal 
requirements  of  your  program  and  to 
any  applicable  guidance  provided  by 
the  faderal  agency  or  department 
overseeing  your  program  to  determine  if 
you  should  grant  or  withheld  benefits 
during  the  period  of  time  in  which  you 
are  verifying  the  applicant's  status.  If 
your  program  has  no  such  requirements 
or  guidance  and  the  applicant  has 
submitted  a  written  declaration,  under 
penalty  of  perjury,  that  he  or  she  is  a 
U,S.  citizen  or  non-citizen  national,  you 
should  not  delay,  deny,  reduce  or 
terminate  the  applicant's  eligibility  for 
benefits  under  the  program  on  the  basis 
of  an  applicant's  citizenship  or 
nationality  during  the  period  of  time  it 
takes  to  verify  his  or  her  status. 

4.  Take  Action  Based  on  Results  of 
Verification.  If  you  verify  that  the 
applicant  is  a  U.S.  citizen  or  non-<:itizen 
nation,  you  are  subject  to  no  further 
verification  requirements  under  Title  IV 
of  the  Act  and  should  grant  the  benefits 
requested  if  the  applicant  is  otherwise 
eligible  for  them  luider  the  specific 
program's  requirements.  If  you  cannot 
verify  that  the  applicant  is  a  U.S.  citizen 
or  non-citizen  national  after  exhausting 
the  above-described  methods  (and  the 
applicant  is  not  a  qualified  alien — see 
below),  you  should  deny  the  benefits 
requested,  and  notify  the  applicant 
pursuant  to  your  regulm'  procedures  of 
his  or  her  rights  under  the  applicable 
program  to  appeal  the  denial  of  benefits. 
If  the  INS  was  involved  in  the  provider's 
attempt  to  verify  natiuBlized  or 
derivative  citizenship,  the  INS  will, 
upon  request  of  the  agency  or 
department  handling  the  appeal, 
conduct  a  thorough  review  of  its  initial 
verification  response  and  will  provide 
the  agency  or  department  with 
information  in  its  possession  necessary 
to  resolve  the  appeal. 

B.  Qualified  Alien 

1.  Ask  for  Declaration  of  Status.  If  an 
applicant  is  not  a  U.S.  citizen  or  U.S. 
non-citizen  national,  you  may  grant  the 
applicant  non-exempt  federal  public 


benefits  only  if  the  applicant  submits  a 
written  declaration,  under  penalty  of 
perjury,  that  be  or  she  has  an 
immigration  status  that  makes  him  or 
her  a  "qualified  alien"  and  you  verify 
that  status  as  set  forth  below. 
A  "^qualified  alien"  is: 

•  An  alien  lawfully  admitted  Cor 
permanent  residence  under  the 
Immigration  and  Nationality  Act 
("INA"): 

•  An  alien  granted  asylum  under 
section  208  of  the  INA; 

•  A  refugee  admitted  to  the  U.S. 
under  section  207  of  the  INA: 

•  An  alien  paroled  into  the  U.S. 
under  section  212(d)(5)  of  the  INA  for  at 
least  one  year; 

•  An  alien  whose  deportation  is  being 
withheld  under  section  243(h)  of  the 
INA  as  in  effect  prior  to  April  1, 1997, 
or  whose  removal  is  being  withheld 
under  section  241(b)(3)  of  the  INA; 

•  An  alien  granted  conditional  entry 
pursuant  to  section  203(a)(7)  of  the  INA 
as  in  effiafrt  prior  to  April  1, 1980; 

•  An  alien  who  is  a  Cuban  or  Haitian 
entrant  as  defined  in  section  501(e)  of 
the  Refugee  Education  Assistance  Act  of 
1980;  or 

»  An  alien  who  (or  whose  child  or 
parent)  has  been  battered  or  subjected  to 
extreme  cruelty  in  the  U.S.  and 
otherwise  satisfies  the  requirements  of 
§  431(c)  of  the  Act  (see  Exhibit  B  of 
Attachment  5). 

2.  Request  Documentation  of 
Immigration  Status.  Ask  the  applicant  to 
provide  documentation  evidencing  his 
or  her  status  as  a  qualified  alien,  llie 
documents  that  will  demonstrate  that  an 
applicant  is  a  "qualified  alien"  are 
described  in  Attachment  5.  Note  that,  if 
the  applicant  is  applying  for  federal 
means-tested  public  benefits  covered  by 
the  Act,  or  possibly  a  program  funded 
by  a  Social  Services  Block  Grant,  the 
applicant  may  well  have  to  present 
additional  documentation 
demonstrating  eligibility  under  the 

Act — see  Step  4  below — and  you  will 
also  want  to  ask  the  applicant  to  provide 
any  such  additional  doctunentation 
demonstrating  eligibility. 

3.  If  Supported  hy  Documents, 
Conclude  that  the  Applicant  is  a 
Qualified  Alien.  If  the  doctunentation 
reasonably  appears  on  its  bee  to  be 
genuine  (or,  if  your  program  already  baa 
existing  guidance  or  procedures 
mandating  a  higher  standard  of  proof  for 
acceptance  of  documentary  evidence  of 
immigration  status,  the  document 
satisfies  that  higher  standard)  and  to 
relate  to  the  individual  presenting  it. 
you  should  accept  the  dociunentation  as 
conclusive  evidence  that  the  applicant 
j«  a  qualified  alien,  you  should  not 
further  verify  inunigration  status  with 
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the  INS  (unless  you  are  a  SAVE  uam,  in 
which  case  you  should  proceed  to  verify 
status  according  to  SA\^  procedures), 
and  you  should  proceed  to  determine  if 
the  applicant  satisfies  the  Act's  other 
eligibility  requirements  for  the 
particular  benefits  discussed  in  Step  4 
below  (addressing  SSI,  Food  Stamps. 
TANF,  Medicaid,  programs  funded  by  a 
Social  Services  Block  Grant,  and  federal 
means-tested  public  benefits). 

4.  //.  Based  on  the  Dociunents 
Presented,  You  Are  Considering 
Concluding  that  the  Applicant  Is  Not  a 
Qualified  Alien,  Take  the  Following 
Steps. 

(a)  Verify  Status.  If,  based  on  your 
review  of  ihe  dociunents  presented,  you 
are  considering  determining  that  an 
applicant  is  not  a  qualified  alien  and 
thus  is  not  eligible  for  the  benefits 
requested  based  on  his  or  her 
immigration  status — e.g.,  because  the 
document  does  not  on  its  face 
reasonably  appear  to  be  genuine  (or  to 
satisfy  a  higher  applicable  standard)  or 
to  relate  to  the  person  presenting  it — 
you  should  check  with  the  INS  to  verify 
the  information  presented  as  set  forth 
below.  (You  do  not  need  to  check  with 
the  INS  if  the  applicant  presents  a 
docimient  that  is  valid  and 
demonstrates  lawful  immigration  status 
but  that  simply  does  not  qualify  him  or 
her  for  status  as  a  qualified  alien:  e.g., 
INS  Form  1-94  showing  admission  as  a 
nonimmigrant  visitor.)  Do  not 
determine  that  an  applicant  is  not  a 

rlified  alien,  and  do  not  conclusively 
y  benefits  on  tbat  basis,  without  first 
yeiUying  the  applicant's  status  with  die 
INS  as  follows. 

If  you  are  connected  to  the  INS  SAVE 
system,  check  the  applicant's 
immigration  status  using  the  standard 
procedures  for  use  of  the  SAVE  system, 
including  both  the  electronic 
mechanism  and.  if  necessary  (e.g..  if 
information  regarding  the  pertinent 
immigration  status  cannot  be  confirmed 
through  the  electronic  SAVE  database), 
the  procedures  for  secondary 
verification.  If  you  are  not  coimected  to 
the  SAVE  system  and  the  applicant 
presents  dociunents  relating  to  such 
status,  request  verification  of 
immigration  status  by  filing  INS  Form 
G-845  and  Supplement  along  with 
copies  of  the  pertinent  immigration 
doomients  provided  by  the  applicant 
with  the  local  INS  office.  In  either 
instance,  the  INS  will  conduct  a 
thorough  review  of  its  records  to 
determine  if  the  applicant  is  a  qualified 
alien.  If  the  applicant  presents  expired 
documents  of  is  unable  to  present  any 
documentation  evidencing  his  or  her 
immigration  status,  refer  the  applicant 
to  the  local  INS  office  to  obtain 


documentation  of  status.  In  unusual 
cases  involving  applicants  who  are 
hospitalized  or  medically  disabled,  or 
who  can  otherwise  show  Bood  cause  for 
thair  inability  to  present  dociunentation, 
and  for  whom  securing  such 
documentadon  would  constitute  an 
undue  hardship,  if  the  applicant  can 
provide  an  alien  registration  nimiber. 
you  may  file  INS  Form  G-845  and 
Supplement,  along  with  the  alien 
registration  number  a  copy  of  any 
expired  INS  document  presentea,  with 
the  local  INS  office  to  verify  status.  As 
with  any  documentation  of  immigratfon 
status,  you  should  confirm  that  the 
status  information  you  receive  back 
from  INS  pertains  to  the  applicant 
whose  identity  you  have  voified. 

(b)  Action  Pending  Verification.  You 
should  refer  to  the  legal  requirements  of 
your  program  and  to  any  applicable 
guidaiace  provided  by  the  federal  agency 
or  department  overseeing  your  program, 
if  any.  to  determine  whether  you  should 
grant  at  withhold  benefits  during  the 
period  of  time  in  which  you  are 
verifying  the  applicant's  immigration 
status.  If  your  program  has  not  such 
requirements  or  guidance  and  the 
applicant  has  submitted  a  written 
declaration,  under  penalty  of  perjury, 
that  he  or  she  is  a  qualified  alien,  you 
should  not  delay,  deny,  reduce  or 
terminate  the  applicant's  eligibility  for 
benefits  under  the  program  on  the  basis 
of  an  applicant's  immigration  status 
during  the  period  of  time  it  takes  to 
verify  his  or  her  inunigration  status.  If 
you  are  to  grant  benefits  pending 
verification,  you  should  first  determine 
if  the  applicant  satisfies  the  Act's  other 
eligibility  requirements  (if  any)  for  the 
benefits  requested  as  set  forth  in  Step  4 
below. 

(c)  ToJce  Action  Based  on  Response  to 
Verification  Inquiry.  If  the  INS  notifies 
you  that  the  applicant  has  an 
immigration  status  that  makes  him  or 
her  a  qualified  alien  within  the  meaning 
of  the  Act,  you  should  accept  the  INS 
verification  of  and  proceed  to  determine 
whether  the  applicant  satisfies  the  Act's 
other  eligibility  requirements  (!f  any)  for 
the  benefits  requested  as  set  forth  in 
Step  4  below. 

It  the  INS  modifies  you  that  it  cannot 
verify  that  the  applicant  has  an 
immigration  status  that  makes  him  or 
her  a  qualified  alien  within  the  meaning 
of  the  Act,  you  should  deny  benefits  and 
notify  the  applicant  pursuant  to  your 
program's  regular  procedures  of  his  or 
her  rights  under  the  applicable  program 
to  appeal  the  denial  of  benefits.  Upon 
request  of  the  agency  or  department 
handling  the  appeal,  the  INS  will 
conduct  a  thorough  review  of  its  initial 
verification  response  and  will  provide 


the  agency  or  department  with 
information  in  its  possession  necessary 
to  resolve  the  appeal. 

Step  4:  Verify  Eligibility  Under  the  Act 

Title  IV  of  the  Act  provides  that  all 
qualified  aliens  are  eugible  for  some 
federal  public  benefits,  while  it  imposes 
additional  eligibility  requirements  for 
receipt  of  other  benefits.  If  the  qualified 
alien  is  applying  for  a  benefit  for  which 
all  qualified  aliens  are  eligible,  you 
should  not  engage  in  any  further 
verification  of  immigration  status.  If  he 
or  she  is  applying  for  a  program  for 
which  the  Act  imposes  additional 
eligibility  requirements,  however,  you 
should  deterabine  whether  the  applicant 
satisfies  those  requirements. 

A.  Federal  Public  Benefits  With  No 
Further  Immigration  Eligibility 
Requirements  for  Qualified  Aliens 

Except  as  set  forth  below,  all  qualified 
aliens  are  eligible  for  all  federal  public 
benefits.  If  the  qualified  alien  is 
applying  for  a  federal  public  benefit  for 
which  all  qualified  aliens  are  eligible, 
you  should  not  engage  in  any  further 
verification  of  immigration  status. 

Wtih  some  exceptions,  individuals 
receiving  SSI  as  of  August  22, 1996. 
continue  to  be  eligible  for  such  benefits 
until  the  Commissioner  of  Social 
Security,  pHot  to  September  30, 1998, 
redetermines  their  eligibility:  if.  as  a 
result  of  that  redetermination,  an 
individual  is  found  to  be  ineligible  for 
SSI,  the  individual  can  nevertheless 
continue  receiving  benefits  until 
September  30, 1998. 

hi  the  absence  of  a  State's  decision  to 
restrict  eligibility  for  programs  funded 
by  a  Social  Services  Block  Grant,  all 
qualified  aliens  are  eligible  for  Social 
Services  Block  Grant  programs.  In  the 
absence  of  a  State's  decision  to  restrict 
eligibility  for  TANF  and  Medicaid,  the 
Act  does  not  restrict  the  availability  of 
these  benefits  to  qualified  aliens  who 
entered  the  United  States  prior  to 
August  22, 1996,  and  who  were 
continuously  present  in  the  United 
States  until  attaining  qualified  alien 
status;  however,  because  the 
Department  of  Health  and  Human 
Services  has  determined  that  TANF  and 
Medicaid  are  federal  means-tested 
public  benefits,  see  62  FR  45,256 
(August  26,  1997),  aliens  who  entered 
the  United  States  on  or  after  August  22, 
1996,  are  ineligible  for  those  programs 
for  five  years  from  the  date  that  they 
attain  qualified  alien  status  (see 
discussion  of  federal  means-tested 
public  benefits  in  Paragraph  B  below 
and  Attachment  7).  You  should 
determine  whether  your  State  is 
continuing  to  provide  TANF,  Medicaid, 
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and  programs  funded  by  a  Social 
Services  Block  Grant  to  all  qualified 
aliens: 

'  If  the  State  is  continuing  to  provide 
programs  funded  by  a  Social  Services 
Block  Grant  to  all  qualified  aliens,  you 
should  not  engage  in  any  further 
verification  of  immigration  status; 

'  If  the  State  is  continuing  to  provide 
TANF  and  Medicaid  to  all  qualffled 
aliens,  you  should  refer  to  Paragraph  B 
below  and  Attachment  7  for  further 
gtiidance  on  additional  eligibility 
requirements;  and 

'  Ifthe  State  has  restricted.quallfied 
aliens'  eligibility  for  TANF  and 
Medicaid,  you  should  determine 
whether  the  applicant  is  eligible  for 
such  benefits  as  set  forth  in  Paragraph 
B  below. 

B.  Federal  Benefits  With  Additional 
Eligibility  Requirements  for  Qualified 
Aliens  SSI,  Food  Stamps,  TANF, 
Medicaid,  and  Programs  Fimded  by  a 
Social  Services  Block  Grant 

The  Act  provides  that  only  certain 
excepted  categories  of  aliens  are  eligible 
for  SSI  and  Food  Stamps.  A  State  may. 


however,  choose  to  issue  Food  Stamp 
benefits  to  individuals  that  are 
otherwise  ineligible  for  such  benefits 
under  sections  402  or  403  of  the  Act, 
provided  that  the  State  reimburses  the 
federal  government  for  the  costs  of  such 
benefits  and  complies  with  certain 
administrative  requirements.  In 
addition,  if  a  State  has  exercised  its 
right  to  limit  qualified  aliens'  eligibility 
for  TANF,  Medicaid,  and  programs 
funded  by  a  Social  Services  Block.Grant, 
certain  excepted  categories  of  aliens 
remain  eligible  for  such  programs.  The 
excepted  categories  of  aliens  that  remain 
eligible  for  SSI  are  somewhat  broader 
than  the  excepted  categories  for  Food 
Stamps,  Medicaid,  TANF  and  programs 
funded  by  a  Social  Services  Block  Grant. 
Consult  Attachment  6  for  a  more 
specific  description  of  these  excepted 
categories  and  the  dociunentatlon  that 
will  demonstrate  that  an  alien  falls 
within  such  an  exception  and  thus 
remains  eligible  for  these  programs. 

Federal  Means-Tested  Public  Benefits. 
With  certain  exceptions  discussed  in 
greater  detail  in  Attachment  7,  qualified 

AttacfanMnt  1 


aliens  are  ineligible  to  receive  faderal 
means-tested  public  benefits  for  five 
years  from  the  date  that  they  attain 
qualified  alien  status.  However,  aliens 
who  entered  the  United  States  prior  to 
August  22,  1996,  and  who  were 
continuously  present  in  the  United 
States  until  attaining  qualified  alien 
status  are  not  subject  to  this  restriction. 
In  addition,  exceptions  are  made  for 
refugees,  asylees,  aliens  whose 
deportation  or  removal  has  been 
withheld,  CubanyHaltlan  entrants, 
certain  Amerasiah  immigrants,  and 
aliens  who  are  veterans  honorably 
discharged  or  on  non-training  active 
duty  and  their  families.  This  restriction, 
moreover,  does  not  apply  after  the 
expiration  of  the  five-year  period.  If  a 
qualified  alien  is  applying  for  such  a 
benefit,  you  should  determine,  in 
accordance  with  Attachment  7,  whether 
he  or  she  arrived  in  the  United  States 
prior  to  August  22, 1996,  whether  he  or 
she  falls  within  one  of  the  enumerated 
exceptions,  or  whether  he  or  she  has 
been  a  qualified  alien  for  at  least  five 
years. 


LOCAL  INS  Office  Addresses 


stale  or  tenttory 


Aiabanw 
Alaska  .... 
Arizona  .. 


Caifciiiiia 


Coiorado  «....«.„„„. 
Connecticut  ............ 

Dataware 

District  of  Columbia 


County 


hiyo,  Kem,  Los  Angeles.  Orange,  River- 
side, San  Bernardino,  San  Luis  OtMspo, 
Santa  Bartiara.  and  Ventura. 


Imperial  and  San  Diego  . 


Alameda.  Alpine,  Amador,  Butte, 
Calaveras,  Colusa.  Contra  Costa.  Del 
Norte.  El  Dorado,  Fresno.  Glenn,  Hum- 
boldt, Kings,  Lake,  Lassen  Madera, 
Mann,  Mariposa,  Mendocino,  Merced, 
Modoc.  MoTK),  Monterey.  Napa,  Ne- 
vada, Placer,  Plumas,  Sacramento,  San 
Benito,  San  Francisco,  San  Joaquin, 
San  Mateo,  Santa  Clara,  Santa  Cruz, 
Shasta,  Sierra,  Siskiyou,  Sokxw, 
Sonoma,  Stainislaus.  Sutter,  Tehama, 
Trinity,  Tulare,  Tuolumne.  Yoto,  and 
Yuba. 


FHe  control  office 


AUanta.  GA 

Anchorage,  AK  .. 

Ptwanix.  AZ  .. 

Memphis,  TN  ...«, 
Los  Angeles,  CA 


San  Diego.  CA 


San  Franciaoo.  CA 


Denver,  CO  

Hartford,  CT 

Philadelphia.  PA 

Ariinglon,  VA 


Address 


77  Forsyth  Street,  S.W.,  Atanla.  QA 
30303-3427. 

620  East  10th  Avenue.  Suite  102.  Anchor- 
age, AK  99501. 

2035  North  Central  Avenue,  Phoenix.  AZ 
85004-1548. 

1341  Sycamore  View,  Suite  100,  Mem- 
phis, TN  38134. 

300  North  Los  Angeles  Street.  Los  Ange- 
les, CA  90012. 


880  Front  Street,  Suite  1234,  San  Diego, 
CA  92101-8834. 

630  Sanaome  Street,   Room  300,  San 
Francisco.  CA  941 1 1-2280. 


4730  Paris  Street,  AK)rook  Center,  Den- 
ver. CO  80239-2804. 

Ribicoff  Federal  BuiWing,  450  Main  Street. 
Hartford,  CT  06103-3060. 

1600  Calkiwhiil  Street,  Philadelphia.  PA 
19130^112. 

4420  htorth  Fairtax  Drive.  Ariinglon.  VA 
22203. 
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LOCAL  INS  Office  Addresses— Continued 


State  or  territory 

Florida 

Georgia _ 

Guam  — 

■  ■O^vBII    »«■■■■■■»« •«••■•«••  I 

Idaho 

Illinois 

Indiana 

Iowa — 

Kaniai ..«._«..._... 

Kentucky  ..„ 

Louisiana 


County 


Address 


Maryland 

Massachusetts 


Mtehigan  .. 
Minnesota 


Missouri 


Ncxon,  Attata.  Benton,  Bolivar,  Calhoun, 
CanoN,  Chickasaw,  Choctaw,  Clay, 
Coahoma,  DeSolo,  Grenada,  Hum- 
phreys, Itawamba,  Lafayette,  Lee. 
Leikxe,  Lowndes,  Marshall.  Monroe. 
Montgomery,  Oktibbeha,  Panola. 
Pontotoc,  Prentiss,  Quitman,  Sunflower, 
Taflahalchie,  Tate,  Tippah.  Tishomingo, 
Tunica,  Union,  Washington,  Webster, 
Wiraton,  aixl  Yakitxisha. 

Adams,  Amite,  Claibome,  Clarke,  Copiah, 
Covington,  Forrest,  Franklin,  George, 
Greerw,  Hancock.  Hanison.  Hinds. 
Holmes,  lasaquerta,  Jackson,  Jasper, 
Jefferson,  Jefferson  Davis,  Jones, 
Kemper,  Lamar,  Lauderdale,  Lawrence^ 
Leake.  Linooln,  Madison,  Marion. 
Neshoba,  Newton,  Noxubee,  Peeri 
River,  Perry,  Pike,  Rankin,  Scott. 
Sharkey,  Simpson,  Smith,  Stone. 
Walthall,  Warren,  Wayne,  Wilkinson, 
and  Yazoo. 

Andrew,  Atchison,  Bany.  Barton.  Bates, 
Benton,  Boone.  Buchartan.  Caklwell, 
Callaway.     Camden.     CarroM.     Cass. 

'  Cedar.  Christian.  Clay,  Clinton,  Cole, 
Cooper,  Dade,  Dallas,  Daviess,  De 
Katt),  Douglas,  Gentry,  Greene,  Grundy, 
Harrison,  Henry,  Hktory.  Holt,  Howard. 
Howell,  Jackson,  Jasper.  Johnson. 
Laclede,  Lafayette.  Lawrence.  Living- 
ston, McDonaM,  Mercer,  Miller, 
Moniteau,  Morgan,  Newton,  Nodaway. 
Oregon.  Osage.  Ozarit.  Pettis.  PlattSr 
Pok.  Pulaski,  Putnam,  F^,  St.  Clair, 
Saline,  Stone,  SulKvan,  Taney,  Texas. 
Vernon.  Webster,  Worth,  and  Wright 


Portland.  ME .. 
BaNlmore.MD 

Boston.  MA .... 


Detroit.  Ml 


SL  Paul.  MN 


Memphis,  TN _.. 


NewOrieans,  LA 


Kanstt  City,  MO 


7880  Biscayne  Blvd.  Miami,  FL  33138- 

4797. 
77   Forsyth   Street,   S.W.,   Atlanta.   QA 

30303-3427. 
Pacific  News  Bklg..  Room  801,  238  Arch- 
bishop   Fkyes    Street,    Agana.    QU 

96910. 
595  Ala  Moana  Blvd..  hkxwhjki.  HI  96813. 
2800  Skyway  Drive.  Helena.  MT  59601 . 
10    West   Jackson    Blvd.,    Chnago,    IL 

60604. 
GatevMy  'Ptaza.    950    North    Meridian 

Street,    Room    400.    Indianapolis,    IN 

46204. 
3736  1S2nd  Street,  Omaha,  NE  68144. 
9747  North  Conant  Avenue,  Kansas  Cfly, 

MO  64153. 
1341  Sycamore  View,  Suite  100,  Mem- 

phis,TN  38134. 
Postal  Services  Buikling,  701.  Loyola  Ave- 
nue, Room  T-8011,  New  Orieans,  LA 

70113-1912. 
739     Warren     Avenue.     Portland.     ME 

04103-1187. 
Natk)ns  Bank  Center,  Tower  One,   100 

South  Chariea/  12th  Fk>or.  Baltimore. 

MD  21201-2725. 
John  F.  Kennedy  Federal  BMg..  Gowerrv 

ment  Center,  Room  E-160,  Boston,  MA 

02203-0701. 
Federal  Buikling,  333  ML  EWott  Street. 

Detroit,  Ml  48207-4381. 
2901  Metro  Drive,  Suite  100,  Bkxxning- 

ton,  MN  55425. 
1341  Sycamore  View,  Suite  100,  Mem- 
phis, TN  38134. 


Postal  Servk»s  BuiMing, 
nue.  Room  T-8011, 
70113-1912. 


701 


-J 


Loyola  Ave- 
Orieans,  LA    1 


9747  North  Conant  Averwje,  Kansas  City,    ] 
MO  64153. 
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L(XAL  INS  Office  Addresses— Continued 


State  or  territory 


Montana  ... 
Hebraska  .. 
K4evada  „„. 


New  Hanpefwe 

New  Mexico 

New  York 


North  Carolina 
North  Daicota  „ 
ONo 


County 


Adair.  Audrain.  BoWnger.  Butler.  Cape 
Girardeau,  Carter.  Chariton.  ClarV. 
Crawford.  Dent.  Ounldin,  Franldin,  Gas- 
conade, Iron.  Jefferaon.  Knox.  Lewis. 
Lincoin.  Linn.  Macon,  Madtoon,  Maries. 
Marion,  Mississippi,  Monroe,  Montgom- 
ery, New  Madrid,  Pemiscot,  Perry, 
Phelps,  Pike.  Rails,  Randolph,  Reyn- 
olds. Ripley,  St.  Charles.  St.  Francois, 
St  Louis.  Ste.  Genevieve,  Schuyler, 
Scotland.  Scott.  Shannon,  Shelby, 
Stoddard.  Warren,  Washington,  and 
Wayne. 


Clarlc.  EflfnaraldB.  UrKdn,  and 


Churchill,  Douglas,  Elko,  Eureka,  Hum- 
boktt.  Lander.  Lyon.  Mineral,  Pershing. 
Storey.  Washoe,  and  WhNe  Pine. 


Afeany.  Broome.  Chenango.  Cohimbia. 
Delaware.  Fulton.  Greene.  Hamilton. 
Herkimer.  Madison,  Montgomery. 
OnoeUa.  Otsego.  Rensselaer.  Sara- 
toga. Schenectady,  Schoharie.  Ttoga, 
Warren,  and  Washingtoa 

ANegany,  Cattaraugus,  Cayuga.  Chautau- 
qua, Chemung.  Clinton.  Cortland.  Erie. 
Essex,  Frankiin,  Genesee,  Jefferson, 
Lewis,  Livingston,  Monroe,  Niagara. 
Onandaga.  Ontario.  Orleans.  Oswego, 
St.  Lawrence.  Schuyler,  Seneca,  Steu- 
ben, Tompkins.  Wayne.  Wyoming,  and 


File  control  office 


Bronx.  Dutohess,  Kings,  Nassau,  New 
York,  Orange,  Putnam.  Queens,  Rkrh- 
mond.  RocMand,  Suttok.  SuNiyan,  O 
sMT,  ana  fveacnesier. 


Adams,  Athens,  Brown,  Butler,  Chwn- 
paign,  Claris,  Clermont,  Clinton,  Darke. 
Delaware,  FairliekJ,  Fayette,  Franklin, 
GaKa,  Greene,  Hamilton.  Highlwid. 
Hocking.  Jackson,  Licking.  Lawrence. 
Logan,  Madison.  Metgs.  Miami.  Mont- 
gomery, Perry.  Pickaway,  Pike.  Preble. 
Ross,  Scioto.  Shefcy,  Un«n.  Vinton, 
and  Warren. 


AshlarK).  Ashtabula.  Auglaize,  Bel- 
mont. Carroll,  Columbiana,  Coshocton, 
Crawford.  Cuyahoga,  Defiance,  Erie, 
Fulton,  Geauga,  Guernsey,  Hancock, 
Hardin,  Harrison,  Henry,  Holmes, 
Huron,  Jefferson,  Knox,  Lake.  Lorain. 
Lucas,  Mahoning,  Marion.  Medina,  Mer- 
cer. Monroe,  Morgan.  Morrow. 
Muskingum,  Noble,  Ottawa.  PauUing. 
Portage,  Putntan,  Richland,  Sandusky. 
Seneca.  Starit.  Summit,  Tnjmbul. 
Tuscarawas,  Van  Weft,  Washington. 
Wayne,  Williams,  Wood,  and  Wyandot 


SL  Louis.  MO 


Omaha,  NE 

Las  Vegas,  NV 


Reno.  NV 


Boston.  MA 


Newark,  NJ  . 
BPaao.  TX 
Atwiy,  NY  . 


Buflato,  NY 


New  Yoflj,  NY  _., 


Chariolte.  NC.. 
St  Paul.  MN  ... 
Cindnnali.  OH 


wlOVOIanO,  Uri 


Address 


Robert  A.  Young  Federal  BUg..  1222 
Spnjce  Street  Room  1100.  St  Louis, 
MO  63103-2815. 


2800  Skyway  Drive,  Helena.  MT  50601. 
3736  132nd  Street,  Omaha,  NE  681 44v 
3373    Pepper    Lane.    Las    Vega^    NV 

89120. 
1351    Corporate   Boulevard.    Reno.    NV 

88502. 

John  F.  Kennedy  Federal  BUg..  Qovem- 

ment  Center,  Room  E-160,  Boston.  MA 

02203-0701. 
Peter  Rodino  Federal  Bulking.  970  Broad 

Street  Newark.  NJ  07102-2506. 
1545  Hawkins,  Suite  167,  El  Paso,  TX 

79925. 

T.  Foley  Federal  Courlhouae.  445 

Broadway,    Room    227,    AlMny,    NY 

12207-2999. 


130    Delaware    Avenue,    Buflato.    NY 
14202-2404. 


26  Federal  Plaza.  New  York.  NY  10278- 
0127. 


6  Woodtawn  Green.  BUg.  6.  Suite  138. 

Chariotte,  NC  28217-2216. 
2901  Metro  Drive.  Suite  100.  Btooming- 

ton.MN  56425. 
J.W.   Peck  Federal   BuiMtog.  560  M^ 

Street    Room    8525.    Cincinnati,    OH 

45202. 


Anthony  J.  Celebreeze  Feder^  Btog., 
1240  E.  9th  Street  Room  1917,  Cleve- 
land. OH  44199. 
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LOCAL  INS  OFFICE  ADDRESSES— Continued 


State  or  territory 


County 


File  control  office 


Address 


Oklahoma 


Oragon 

Pennsylvania 


Adams,  Berks,  Bradford,  Bucks.  Cam- 
eron, Carbon,  Centre,  Chester,  Clinton. 
Columbia,  Cumbertand,  Dauphin,  Dela- 
ware. Franklin,  Fultori,  Huntingdon,  Ju- 
niata, Lackawanna,  Larx^ster,  Leb- 
anon, t.ehigh.  Luzerne,  Lycoming.  Miff- 
lin. Morxjre,  Montgomery,  Montour. 
Northampton,  Northumberland,  Perry. 
Philadelphia,  Pike,  Potter,  Schuylkill. 
Snyder,  Sullivan,  Susquehanna,  Tioga, 
Union  Wayne,  Wyoming,  and  Yortt. 

Allegheny.  Armstrong,  Beaver,  Bedford. 
Blair,  Butler,  Cambria.  Clarion. 
Clearfield,  Crawford,  Elk.  Erie,  Fayette. 
Forest,  Greene,  Indiana,  Jefferson, 
Lawrence,  McKean,  Mercer,  Somerset, 
Venango,  Warren,  Washington,  and 
Westmoreland. 


Puerto  Rfco 

Rhode  Island  .. 
South  Carolina 
South  Dakota  ., 
Tennessee 


Anderson,  Andrews,  Archer,  Armstrong, 
Bailey,  Baytor,  Borden,  Bosque,  Bowie, 
Briscoe.  Callahan.  Camp,  Carson. 
Cass.  Castro,  Cherokee,  Childress. 
Clay,  Cochran,  Collin,  Collingsworth. 
Comanche,  Cooke,  Cottie,  Crosby, 
Dallam,  Dallas,  Dawson,  Deaf  Smith, 
Delta,  Denton,  Dkicens,  Donley.  East- 
land, Ellis,  Erath,  Fannin,  Fisher,  Ftoyd, 
Foard,  Frankiin,  Freestone,  Gaines, 
Garza,  Gray,  Grayson.  Gregg.  Hale. 
Hall,  Hamilton,  Hansford,  Hardeman. 
Harrison,  Harttey,  Haskell,  Hemphill, 
Henderson,  Hill.  Hockley.  Hood,  Hop- 
kins, Houston,  Howard,  Hunt,  Hutchin- 
son, Jack,  Johnson,  Jones,  Kaufman, 
Kent,  King,  Knox.  Lamar,  Lamb,  Leon. 
Limestone,  Lipscomb,  Lubbock,  Lynn. 
Marion,  Martin,  Mitchell,  Montague. 
Moore,  Morris,  Motley,  Navarro,  Nolan, 
Ochiltree,  OkJham,  Pak>  Pinto,  Panola, 
Part(er.  Parmer,  Potter,  Rains,  Randall, 
Red  River,  Roberts,  Rockwall,  Rusk. 
Scurry.  Shackelford,  Sherman,  Smith, 
Son>ervell,  Stephens,  Stonewall,  Swish- 
ers,  Tarrant,  Taylor,  Terry, 
Throckmorton,  Titus,  Upshur,  Van 
Zandt.  Wheeler.  Wichita.  Wilbarger. 
Wise,  Wood.  Yoakum,  and  Young. 

Brewster,  Crane,  Culberson,  Ector,  El 
Paso.  Hudspeth,  Jeff  Davis,  Loving, 
MkJIand.  Pecos.  Presklio,  Reeves, 
Terrell.  Upton.  Ward,  and  Winkler. 

Brooks.  Cameron,  Hklalgo,  Kenedy, 
Klebeig.  Starr,  and  Willacy. 


DaHaa.  TX  _....... 

Portland,  OR 

Philadelphia.  PA  . 


8101  North  Stemmons  Freeway.  Dallas, 

TX  75247. 
511  N.W.  Broadway,  Portland,  OR  97209. 
1600  Caltowhill  Street,  Philadelphia,  PA 

19130-4112. 


Pittsburgh.  PA 


Federal  Buikling,  Room  314,  1000  Liberty 
Avenue.  Pittstxirgh.  PA  15222-4181. 


San  Juan.  PR  .. 
ProvMence.  Rl  . 
Chariotte.  NC  ... 
St  Paul,  MN  .... 
Memphis.  TN  ... 
Dallas.  TX 


P.O.  Box  365068.  San  Juan,  PR  00936- 
5068. 

200  Dyer  Street,  Providence.  Ri  02903- 
3993. 

6  Woodtawn  Green,  Btog.  6.  Suite  138. 
Chariotte,  NC  28217-2216. 

2901  Metro  Drive,  Suite  100,  Btooming- 
ton.  MN  55425. 

1341  Sycamore  View,  Suite  100.  Mem- 
phis. TN  38134. 

8101  North  Stemmons  Freeway,  DaHas. 
TX  75247. 


El  Paso,  TX 


Hariingen,  TX 


1545  Hawkins  Sutte  167,  B  Paso,  TX 
79925. 


2102  Teege  Road,  Hariingen,  TX  78550. 
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LOCAL  INS  Office  Addresses— Continued 


Stale  or  territory 


County 


File  control  office 


Address 


Utah 

Vennont 

Virginia  .. 


Virgin  Islaixls 

Washington 

West  Virginia  


Angelina,  Austin,  Brazoria,  Chambers, 
Colorado,  Fort  Bend.  Galveston, 
Grimes,  Hardin.  Harris,  Jasper,  Jeffer- 
son, LiiMrty,  Madison,  Matagorda, 
Montgomery,  Nacogdoches.  Nevvton, 
Orange,  Polk,  Sabine,  San  Augustine, 
San  Jacinto,  Sfielt>y,  Trinity,  Tyler, 
Walker.  Waller,  Washingoton.  and 
Wharton. 

Aransas,  Aascosa.  Bandera,  Bastrop, 
Bee,  Bell,  Bexar,  Blanco,  Brozos, 
Browm,  Burieson.  Burner,  CakKvell.  Cal- 
houn, Coke,  Coleman.  Comal,  Corx:ho, 
Coryea,  Crockett,  De  Witt.  Dimmit. 
Duval,  Edwards.  Falls.  Fayette,  Frio, 
GWespie,  Glasscock,  Goliad,  Goruales, 
Guadalupe.  Harp,  Haynes,  Ihon,  Jack- 
son. Jim  Hogg,  Jim  Wells,  Karnes.  Kerv 
dall,  Kerr,  Kimble,  Kinney,  Lampasas. 
La  SaNe.  Lavaca,  Lee.  Live  Oak.  Uano, 
McCulkx:h,  IMcLennan,  McMuOen. 
Mason.  Maverick.  Medina,  Mertard. 
Milam,  Mills,  Nueces.  Reagan,  Real, 
Refugn.  Robertson,  Runnels.  San 
Patricio.  San  Saba,  Schleicher,  Sterling. 
Sutton,  Tom  Green.  Travis.  Uvaide.  Val 
Verde.  Vtctoria.  Webb.  Williamson.  Wil- 
son, Zapata,  and  Zavala. 


Accomack,  Amelia,  Brunswick,  Caroline. 
Charlas  City,  ChesterfieU,  Colonial 
Heights,  OinwkJdie.  Essex.  Fredericks- 
burg, Gloucester,  Goochlarxt, 
Greensville.  Hanover,  Hervico.  isle  of 
Wight.  James  City.  King  and  Queen. 
King  WiHiam.  Lancaster.  Louisa. 
Lunenburg.  Mathews.  Mecklenburg. 
Middlesex.  New  Kent.  Northampton, 
Northumt}er1and,  Nottoway,  Powhatan, 
Prirx»  Edward,  Prirx»  George.  Ricfv 
mond.  Southhampton,  Spotsylvania, 
Surry,  Sussex,  Westmorelarxl.  arxl  York. 

Altiemarle,  Alleghany,  Amherst,  Appomat- 
tox. Arlington,  Augusta,  Bath.  Bedford. 
Bland,  Botetourt,  Buchanan,  Buddng- 
ham,  Campbell,  Carroll,  Chartotte, 
Clarke.  Craig.  Culpepper,  Cumbertarxl, 
Dickenson,  Fairfax,  Fauquier,  Ftoyd, 
Fkjvanna,  Franklin,  Frederick,  QHes, 
Grayson,  Greene,  Halifax,  Henry.  High- 
land, King  George,  Lee,  Loudoun. 
Madison.  Montgomery,  Nelson,  Orange, 
Page,  Patrick.  Pittsylvania.  Prince  Wil- 
liam, Pulaski.  Rappahannock.  Roanoke. 
Rockbndge,  Rockingham,  Russell, 
Scott,  Shenandoah.  Smyth.  Stafford, 
Tazewell,  Warren.  Wanwick,  Washing- 
ton. Wise,  and  Wythe. 


Houston,  TX 


509    N.    Sam    Houston    Parkway    East, 
Houston,  TX  77060. 


San  Anionia, '0( 


8940  Four  Winds  Drive,  Sutte  2020.  San 
Antonia.  TX  78238. 


Salt  Lake  City,  UT 
SL  AJbem,  VT  


Norfolk,  VA 


5272  South  CoHege  Drive,  Suite  100,  Salt 

Lake,  UT  84123. 
Federal  BuiUing,  P.O.  Box  328,  50  South 

Maine  Street.  SL  Albera,  VT  05478- 

0238. 
Norlok        Commerce        Park.        5280 

Hennenman  Drive,  Norfolc,  VA  23513. 


Arlington,  VA 


4420  North  Fairfax  Drive.  Arlinaton,  VA 
22203. 


St  Thomas,  VI 

Seattle.  WA  .... 
Pittsburgh,  PA 


P.C.   Box  610.   Federal  BuiWing.  Suite 

117,  Veterans  Drive.  Charlotte  AmaKe. 

Si  Thomas,  U.S.  Virgin  Islands.  00801 . 
815   Airport   Way    South,    Seattle,    WA 

98134. 
Federal  BuikJing.  Room  314.  1000  Liberty 

Avenue,  Pittsburgh.  PA  15222-4181. 
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LOCAL  INS  OFFICE  ADDRESSES— Continued 


State  or  territory  ^ 


County 


Foe  control  office 


Address 


Wisconsin 


■^lil,toi 


MihMaukee,WI 


Wyoming 


Der^ver,  00 


Federal  BuiUing.  517  East  Wisconsin  Av- 
mue,  Rogm  186,  Milwaukee,  Wl 
53202. 

4730  Paris  Street.  Albrook  Center.  Den- 
ver. CO  80239-2804. 


Submittiiig  Verificatioii  Requests  to  INS 

A  copy  of  INS  Form  G-845  is 
attached,  along  with  a  supplemental 
form  that  should  be  used  to  obtain  more 
detailed  information  on  immigration 
status,  citizenship,  and  sponsorship. 
(The  supplemental  form  may  only  be 
used  in  conjimction  with  Form  (>-845, 
not  separately.)  Requests  for  verification 
on  Form  G-845  may  be  mailed  to  the 
Immigration  and  Naturalization  Service 
at  the  addresses  listed  on  the  following 
pages.  To  speed  processing,  please 
indicate  "Attention:  Immigration  Status 
Verifier"  on  the  envelope. 

The  attached  form  &-845  may  be 
copied  for  submission  to  the  INS;  it 
should  be  reproduced  as  a  two-sided 


document  Additional  copies  may  be 
obtained  in  three  ways: 

1.  Request  Form  G-845  from  the  INS 
Forms  Distribution  Center  serving  yoiu 
region: 

Eastern  Forms  Center,  P.O.  Box  567, 
Williston,  VT  05497  (east  of  the 
Mississippi  River) 

Forms  Center  West,  5600  Rickenbacker 
Road,  Building  701A,  Bell,  CA  90201 
(west  of  the  Kfississippi  River) 

2.  Download  Form  G-845  from  the 
Internet  www.usdoj.gov/ins/fonn8. 

3.  Call  the  INS  Forms  Request  Line: 
1-800-870-3676.  (Due  to  the  high 
volume  of  calls  to  this  line,  the  best  time 
to  call  is  early  on  weekday  mornings.) 


INS  formerly  required  that  Form  G- 
845  be  printed  on  blue  paper  stock  to 
distinguish  it  from  Form  G-845S,  which 
is  printed  on  white  paper.  Form  G-845 
may  now  be  submitted  on  white  stock, 
and  existing  copies  on  blue  stock  may 
also  be  submitted  during  this  transition 
period.  As  a  result  of  this  change,  if  is 
particularly  important  that  copies  of  the 
forms  include  the  form  number  at  the 
bottom  of  the  page  to  allow  INS  to 
distinguish  between  them. 

When  submitting  copies  of  documents 
with  Form  G-845,  please  send  copies 
made  from  the  ori^nals,  if  possible,  in 
order  to  enhance  the  quality  of  the 
reproduction. 

MJJNQ  COM  «41»-«»4I 
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VA  Departai«iit  of  Justice 

Iminigrmtion  and  Natundintioii  Sorvice 


OMB  #1115-0122 

Document  Verification  Request 


Tw  ImmifratioaaariNatoralisitionSannM 


6.    VwificatiMiNvHbw 


7.    Q    Phptawwr  «f P»cn— lit  AHadwd. 

(If  priMfd  om  botM  adn,  mitaek  a  c— t  aftkt  framt  mud  of  A* 
bock.) 
Q    <MtmlAnaaaaKkAMmA»A(Spoeify*oeumomtoX       9 


Wtomx  l^ydwSUfJNw— J^il^iMrfSahniittiagAtwty 


8>    Orfaniatiaa  (apadfy) 


Attn:    SUtas  Verifier 


—       1.    AliM  iUffiatration  or  I-M  Namkn' 


2.     ApyUeaat'*  N«bm  (Loot,  Firtt,  MidiOo) 


^NamTofSobmiS^Omdar 


3.     Natioiality 


10.    TM«  «f Snhmittint  Official 


4.    Datorf  Birtii  (MoiiA/Daj/Yomr) 


11.    Date 


5.     Sadat  SaearityNoiiibw 


U.    Tatapkooa  Numbar 


INS  RESPONSE:  From  the  documents  or  information  subsdtted  and/or  a  review  of  onr  records  we  find  tiiat: 


1.  O  This  document  appears  valid  and  relates  to  a 

Lawful   Permanent   Resident   ali«i   of  the 
United  Sutes. 

2.  a  This  document  appears  valid  and  relates  to  a 

Conditional    Resident   alien    of  the    United 
Sutes. 
S.  a   This  document  appears  valid  and  relates  to  an 
alien    authorized    empiojrment  as   indicatsd 
below: 

a     a    Full-Ume 
b.     D    Part-Time 
e.     a    No  Expiration  (Indefinite) 
d.     a    Expires  on 

(^oe^Memth/Dayrroar.  hobim) 

4.  O    This  document  sppears  valid  and  relates  to  an' 

alien  who  has  an  application  pending  for 
droafyltiShomtfUboUim) 

5.  D   This  document  relates  to  an  alien  having  been 

granted  asylum/refugee  status  in  the  United 
States. 

6.  O  This  document  appears  valid  and  relates  to  sn 

alien  paroled  into  the  United  States  pursuant  to 
Section  212  of  the  I&N  Act. 

7.  D  This  document  appears  valid  and  relates  to  an 

alien  who  is  a  Cuban/Haitian  entrant 

Form  G-845  (Rev.  06/02/90)  Y 


8.  a  This  document  appears  valid  and  relates  to  an 

alien  who  is  s  conditional  entrant 

9.  a  This  document  appears  valid  and  relates  to  aa 

aHen  who  is  a  nonimmigrant 

(^ttify  typo  or  dmm  holom) 

10.  O   This  document  appears  valid  and  relates  to  an 

alien  not  authorised  emfrfojraMirt  in  the  United 
States. 

11.  Q    Continue  to  process  as  legal  alien.     INS     is 

searching  indices  for  further  information. 

12.  O   This  document  is  not  vaUd  because  it  appears  to 

h9(eitoekaUtltatvply) 

a.  a    Expired 

b.  a   Altered 

c.  O    Countwftit 


INSStaa^p 


D    Please  see  reverse  for  additional  comments. 
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Comments 

IS.  D    No  determination  can  be  made  from  the  information  submitted.  Please  obtain  a  copy  of  the  origtnal  alien 
registration  documentation  and  resubmit 

14.  D    No  determinatian  can  be  made  without  seeing  both  sides  of  the  document  submitted  (plea$e  retubmit  reqmestX 

15.  D   Copy  of  document  is  not  readable  (p/eoM  re8u6;nif  reQucsfjL  ^ 


-PRUCOL" 

For  Purposes  Of  Determining  If  Alien  Is  Permanently  Residing  Under  Color  Of  Law  Only! 

16.  a   INS  actively  pursues  the  expulsion  ofan  alien  in  this  class/category.  * 

17.  a   INS  is  not  actively  pursuing  the  expulsion  ofan  alien  in  this  class/cat^[ory,  at  this  time. 


18.  a   Other 


Instructions 

Submit  copies  of  both /ronf  and  6acik  of  alim's  original  documentatimi. 

Make  certain  a  complete  return  address  has  been  entered  in  the  "From"  portion  of  the  form. 

The  Alien  Registration  Number  ("A"  Number)  is  the  letter  "A"  followed  by  a  series  of  (7)  or  (8)  digits.  Also  in  this 
blodc  may  be  recorded  the  number  found  on  Form  1-94.  (Check  the  front  and  back  of  the  1-94  document  and  if  the 
"A"  Ntimber  appears,  record  that  nund>er  when  requesting  information  instead  of  the  longer  admission  number  as 
the  "A"  Number  refers  to  the  most  integral  record  available.) 

If  Form  G-S45  is  submitted  without  copies  of  applicant's  original  documentation,  it  will  be  returned  to  the 
submitting  agency  without  any  action  taken. 

Address  this  vorification  request  to  the  local  ofEice  of  the  Immigration  and  Naturalization  Service. 
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VJS.  Department  of  Justice 

Imnigratioa  and  Natiirmliiation  Senriee 


Document  Verification  Request  Supplement 


;::<;'      :,)!'':  :'(.;•  i  ■  ^  4  c'  1 1 /i;  .:>!;».'  i  <  .;  <■. i; 

Toe        ImmigntionandNataraliimtioaSorTia 
Apptkmnt'a  Nun*  (Last.  Fmt,  UuUU) 


Deto. 


Sociai  Sacority  Noabv 


AUm  R«(MtratMB  Niunbw  or  I^  NiimbM' 

Froau  Tfftd  or  SUmpad  Nam*  and  AddnM  of  Submittiiif  Aganc^ 


Tkkphooal L 


Complete  the  fellowiaff  Items:  D  #1    O  #2    Q  #3    D  #4    n  #5    D  #6    D  #7 


D 
D 
D 


b. 

e. 
d. 


L  IMBflGRATION  STATUS  (cheek  aJl  that  apply): 

From  the  documont  or  iafonnatioB  aubmittod  aad/or  a  fotmw  of  our  roeords  wo  find  that  tho  ponoa  idontifiod  ia 

a/an: 

D   a.    Lawful  Permanent  Resident  alionoftheUnitMl  States. 

(Complete  b^d,g,h,or  i  if  alien  a^juated  to  LPR  statoa  from  one  of  thoee  etatases  in  the 

past  7  jreara.) 

Refiicee  admitted  to  the  United  SUtes  under  Section  207  of  the  INA.  (Complete  Item  t  bdow.) 

Asylee  undw  Section  208  of  the  INA.  (Complete  Item  3  below.) 

Alien  whose  deportation  baa  been  withheld  under  section  243(h)  of  the  INA  (aa  in  effect  prior  to  April  1, 

1997)  or  whose  remoral  has  been  withheld  under  sectioo  241(bX3). 

Date  deportation  or  removal  ordered  withheld:  ^ 

Alien  paroled  into  the  United  SUtea  under  Section  212(d)  (6)  of  the  INA  for  a  period  of  at  least  1  year. 

(Complete  Items  3  and  4  bdow.) 

Conditional  Entrant  pursuant  to  Section  203(aX7)  of  the  INA  in  effect  prior  to  April  1, 1900. 

American  Indian  bom  in  Canada  to  whom  the  provisions  of  Section  289  of  the  INA  apply. 

Cuban/Haitian  Entrant,  as  defined  in  Section  501(e)  of  the  Refugee  Edueataoa  Assistance  Act  of  1980. 

(Complete  Item  3  below.) 

Amerasian  immigrant,  pursuant  to  Section  584of  the  Foreign  Operatioas,  Export  Financing,  and  Related 

Programs  Apiwopriations  Act  of  1988.  (Complete  Item  2  below.) 
D  j.     Other  (indicate  sUtua): 


a  e. 


O 
O 

a 


a  L 


1 
s. 

4. 


Data  alien  entered  the  United  States: 

Date  status  was  granted: 

Date  status  e:qnres:  ______^__ 


5.  CITIZEN  STATUS: 

D   This  document  appears  valid  and  rdatea  to  a  United  States  dtiaen. 

e.  SPECIAL  BENEFIT  PROVISIONS  FOR  CERTAIN  VICTIMS  OF  ABUSE: 

□    a.    This  alien  obtained  Lawful  Permanent  (or  Conditional)  Reeideat  Status  as  the  spouse,  child,  or  widow(or) 
of  a  U.S.  citizen. 

-     a   b.    This  alien  obtained  Lawful  Permanent  (or  Conditional)  Prridimt  Statua  aa  the  qMmae,  child,  or 

unmarried  son  or  daughter  of  a  lawful  pnmanent  resident  alien. 

a  e.    This  alien  did  not  obtain  statua  as  desoibed  in  (a)  or  (b). 


PBniO-«46 


(9[«/97) 
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7.  AFFTOAVrr  OF  SUPPORT: 

a   a.   This  alien  was  sponsored  on  Form  1-864.  Affidavit  of  Support  undo' Section  213A  of  the  INA. 

Service  receipt  date .  (Complete  Item  S  mi  page  1.) 

O   b.   Tins  alien  was  not  qwnsored  on  Form  1-864. 


Name  of  Sponaor 


Sponaor'aSocial  Secniilgr  Naatber 


SponaOT's  Addreaa 


NsBM  of  Joint  SpenaoilB)  (ifa»y) 


Jidnt  Sponaor's  Social  Security  Number 


Joint  Sponaor's  Addreoa 


Sec  reverse  for 
ipoosor(9)> 


on  additimml  joint 


INS  Stamp 


*  This  supplement  may  be  used  in  conjunction  with  Form  G-845  to  request  verification;  it  cannot  be  used 
alone.  It  reflects  information  that  may  be  relevant  to  eligibility  for  Federal,  State,  and  local  public 
benefits  under  the  Perumal  Respwuibmtf  and  Work  Opportanitf  ReeoneUiation  Act  of  1996,  P±.  194-193. 


PenBO-S468aH>UB«it(a^8«7)  Paget 


■LUMQ  OOOK  441S-ie-C 
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Attachment  2 — NondiacriiiiinatioB 
Advisory 

Various  federal  dvil  rights  laws, 
regulations  and  executive  orders 
prohibit  discrimination  by 
governmental  and  private  entities  on  the 
basis  of  race,  national  origin,  gender, 
religion,  age  and  disability.  These  laws, 
of  course,  apply  to  entities' 
implementation  of  Title  IV  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(the  "Act").  Because  of  the  particular 
potential  for  national  origin  and  race 
discrimination  imder  the  Act  and  its 
verificaticHi  requirements,  and  because 
persons  with  disabilities  are  more  likely 
to  need  benefits  imder  various  public 
benefit  programs,  this  Advisory  focuses 
on  the  laws  relating  to  discrimination 
based  on  national  ori^,  race  and/or 
disability.  Emphasizing  these  particular 
laws,  however,  is  in  no  way  meant  to 
minimize  the  importance  of  guarding 
against  all  forms  of  illegal 
discriminatian,  and  you  should  comply 
with  all  nondiscrimination 
requirements  applicable  to  your 
program. 

A.  Title  VI  of  the  Civil  Rights  Act  of 
1964.  42  U.S.C.  2QOOd  et  seq.  ("Title 

vrv 

Because  Title  IV  of  the  Act  imposes 
new  and  significant  restrictions  on  the 
ability  of  nondtizens  to  receive  federal, 
state  or  local  pubUc  benefits,  there  is 
particular  potential  for  discrimination 
on  the  basis  of  national  origin.  It  is 
important  to  remember  that,  although 
the  Act  limits  the  benefits  available  to 
som^aliens,  many  aliens  will  continue 
to  be  entitled  to  receive  public  benefits. 
If  improperly  applied,  the  Act's 
restrictions  may  result  in  national  origin 
discrimination  against  applicants  who 
ue  eUgible  to  receive  benefits.  It  is 
theiefore  important  to  understand 
which  aliens  are  eligible  for  which 
benefits. 

Title  VI  prohibits  discrimination  on 
the  basis  of  race,  color,  or  national 
origin  in  any  program  or  activity, 
whether  operated  by  a  state,  local  or 
private  entity,  that  receives  federal 
funds  or  other  federal  financial 
assistance.  When  opera tii^  or 
participating  in  a  federally  assisted 
program,  a  benefit  provider  cannot,  on 
the  basis  of  race,  color  or  national 
origin,  either  directly  or  indirectly, 
including  through  contractual  means, 
distinguish  among  individuals  in  the 
types,  quantity,  qxiality  or  timeliness  of 
program  services,  aids  or  benefits  that  it 
provides  or  the  maimer  in  which  it 
provides  them.  This  prohibition  applies 
to  disparate  treatment,  as  well  as  to  the 


utilization  of  fecility  neutral  procedures, 
criteria  or  methods  of  administration 
that  have  the  effect  of  discriminating 
against  individuals  because  of  their 
race,  color,  or  national  origin.  Polides 
and  practices  that  are  neutral  in  design 
and  operation  but  have  a  disparate 
impact  based  on  race,  color  or  national 
origin  must  be  eliminated  unless  they 
are  necessary  to  the  program's  operation 
and  there  is  no  less  discriminatory 
alternative. 

Violations  of  Title  VI  may  be  obvious 
or  subtle.  A  benefit  provider  that  denies 
benefits  or  delays  determinations  of 
eligibility  on  the  basis  of  an  individual's 
race,  color  or  national  origin  may  violate 
Title  VI.  A  benefit  provider  may  violate 
Title  VI  if  it  condudes  that  applicants 
are  ineligible  for  benefits  because  they 
have  ethnic  surnames  or  origins  outside 
the  United  States,  or  because  they  look 
or  sound  foreign.  It  also  may  violate 
Title  VI  if  it  acts  upon  the  assumption 
that  applicants  with  these 
characteristics  are  illegal  aliens,  or  if  it 
imposes  additional  eligibility 
requirements  on  ethnic  or  radal 
minorities  because  of  their  ethnidty  or 
race. 

When  confirming  immigration  status 
for  purposes  of  determining  eUgibility 
for  public  benefits,  benefit  providers 
should  be  aware  that  there  is  no  single 
immigration  document  that  will 
establish  all  aliens'  qualifications  to 
receive  benefits  under  the  Act.  The 
types  of  docimients  that  an  alien  will  be 
able  to  present  to  estabUsh  immigration 
status  will  vary  depending  upon  the 
status  in  which  the  alien  entered  the 
U.S.  and  his  or  her  individual 
drctunstances.  Demanding  that  an  alien 
{nesent  one  specific  type  of  document  to 
the  exdusion  of  all  other  legally  vahd 
dooiments  establishing  immigration 
status,  or  demanding  more  or  different 
documentation  baaed  on  assimiptions 
about  the  applicant's  dtizenship  or 
national  origin  rather  than  knowledge  of 
such  status  obtained  in  a  non- 
discriminatory fashion,  may  constitute  a 
violation  of  Title  VI.  For  example,  it 
may  be  discriminatory  to  demand  that  a 
spedfic  applicant  present  three 
docimients  to  establish  her  identity 
merely  because  she  speaks  Spanish  or 
looks  Asian,  while  allowing  English- 
speaking  persons  and  non- Asians  to 
present  only  one  identity  document.  It 
may  also  violate  Title  VI  to  assimie, 
based  on  an  applicant's  national  origin, 
that  his  or  her  dociunents  are 
fraudulent. 

B.  Civil  Rights  Laws  Applicable  to 
Persons  With  Disabilities 

Sections  504  of  the  Rehabilitation  Act 
of  1973,  29  U.S.C  794  ("Sertirai  504"), 


and  the  Americans  with  Disabilities  Act 
of  1990,  42  tJ^.C.  12101  et  seq., 
prohibit  discrimination  on  the  basis  of 
disability  by  public  entities  and 
redpients  of  federal  ftmds.  Public 
service  providers  are  required  to  offer 
their  services  in  locations  that  are 
accessible  to  applicants  with 
disabilities,  including  people  who  use 
wheelchairs.  In  addition,  service 
providers  must  ensure  effective 
conununication  with  applicants  who 
have  impaired  hearing,  vision,  or 
speech,  and  service  providers  must 
inake  reasonable  modifications  to  their 
policies  and  practices  to  ensiue  that 
eligible  people  with  disabilities  are  not 
excluded  firom  partidpation  in  a 
program  as  a  result  of  their  disability. 
Appropriate  auxiliary  aids  may  include 
sign  language  interpreters  for  applicants 
who  have  hearing  impairments  or 
readers  or  audiotaped  materials  for 
applicants  who  have  vision 
impairments.  Applicants  who  have 
impaired  manual  skills  may  require 
assistance  in  completing  forms. 
Qtizens,  non-dtizen  nationals  and 
qualified  aliens  with  disabilities  may 
find  it  difficult  to  provide  the 
information  needed  to  establish  their 
dtizenship,  nationality  or  immigration 
status.  Therefore,  if  an  applicant  has  a 
disability  that  limits  the  applicant's 
ability  to  provide  the  required  evidence 
of  status  [e.g.,  mental  retardation, 
amnesia,  or  other  cognitive,  mental  or 
physical  impairment),  you  should  make 
every  effort  to  assist  the  individual  to 
obtain  the  reouired  evidence. 

You  should  work  with  the  applicant 
or  his  or  her  representative  to  obtain 
leads  for  possible  sources  of  evidence. 
In  many  cases,  a  current  or  prior 
employer  wiU  have  employment  records 
for  the  individual  that  will  identify  his 
or  her  immigration  status  and  provide 
other  relevant  information.  You  should 
also  seek  cooperation  from  local 
agendes,  the  INS  and  other 
organizations  (e.g.,  rehabiUtation 
programs,  advocacy  groups  and 
homeless  shelters)  to  assist  the 
individual  in  obtaining  evidence  from 
existing  records.  If  the  applicant  has 
been  granted  another  benefit  that  is 
contingent  upon  being  a  U.S.  dtizen. 
U.S.  non-dtizen  national  or  qualified 
ahen.  contad  that  benefit-granting 
agency  to  determine  what  evidence  it 
relied  upon  to  establish  eligibility. 
When  conducting  a  search  for 
documentation,  use  all  possible  spelling 
variations  of  the  applicant's  name. 

C.  Other  Applicable  Federal  Civil  Rights 
Laws 

TYxem  are  a  number  of  other  federal 
dvil  rights  laws  that  prohibit 
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discrimination  based  on  other 
characteristics.  They  indude  the 
following: 

•  The  Age  Discrimination  Ad  of 
1975.  42  U.S.C.  6101  et  seq. 

The  Age  Discrimination  Act  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  federal 
financial  assistance.  There  are  qpedfic 
exceptions  to  the  general  prohibition 
against  age  discrimination,  however, 
and  you  should  consult  the  statute,  42 
U.S.C.  6101  et  seq.,  as  well  as  the 
regulations  published  by  the 
Department  of  Health  and  Human 
Services.  45  CFR  part  90,  for  further 
information 

•  The  Fair  Housing  Ad.  42  U.S.C. 
3601  et  seq. 

The  Fair  Housing  Ad  prohibits 
discrimination  in  the  provision  of 
housing  based  on  race,  coIot,  reUgion, 
sex,  famihal  status,  national  origin  or 
handicap. 

D.  Contact  Numbers 

Benefit  providers  with  questions  may 
call  the  following  numbers  for 
information  on  the  varioiis  federal  dvil 
rights  laws: 

Title  VI — U.S.  Department  of  Justice. 
Qvil  Rights  Division,  Coordination  and 
Review  Section.  l-BSa-TITLE-Oe  (1- 
888-84a-5306). 

ADA — U.S.  Department  of  Justice. 
Qvil  Rights  Division.  Disability  Rights 
Secticm.  1-800-514-^301  (voice)  or  1- 
800-514-0383  (TDD). 

Age  Discrimination  Ad — ^U.S. 
Department  of  Health  and  Human 
Services.  1-800-368-1019. 

Fair  Housing  Ad — U.S.  Department  of 
Housing  and  Urban  Development,  1- 
800-669-9777  (voice)  or  1-800-927- 
9275  (TDD). 

Questions  regarding  discrimination  in 
immigration  status  verification 
procedures  or  other  benefit-granting 
procedures  can  be  referred  to  the  dvil 
rights  office  of  the  pertinent  benefit- 
granting  agency.  Such  questions  can 
also  be  referred  to  the  Office  of  Spedal 
Counsel  for  Immigration  Related  Unfeir 
Employment  Practices  in  the  Qvil 
Rights  Divisicm  of  the  U.S.  Department 
of  Justice.  1-800-255-8155  (voice)  or  1- 
800-237-2515  (TDD). 

Attadunent  3 — Federal  Public  Benefits 

Title  rV  of  the  Personal  Responsibility 
and  Work  Opportunity  Recondliation 
Ad  of  1996  (the  "Ad")  applies  only  to 
non-exempted  "federal  public  benefits" 
as  defined  by  the  Ad.  rather  than  to  all 
faderally  funded  programs.  (It  also 
applies  to  certain  state  and  local  public 
benefits,  which  are  not  the  sub|ed  of 
this  Attachment)  Under  the  Ad.  benefit 
providere  are  only  required  to  verify  the 


immigration  status  of  applicants  for 
benefits  that  fall  within  the  Ad's 
definition  of  "federal  public  benefits" 
and  are  not  specifically  exempted  from 
the  Ad's  requirements.  (If  the  program 
independently  requires  benefit 
providers  to  verify  the  citizenship, 
nationality  and/or  immigration  status  of 
an  applicant,  however,  you  should 
continue  toicomply  vrith  such 
requirements  even  if  the  program  does 
not  provide  a  "federal  public  benefit" 
covered  by  the  Ad.)  Set  forth  below  is 
preliminary  guidance  on  the  meaning  of 
"federal  public  benefit,"  as  well  as  a 
summary  of  the  benefits  spedfically 
exempted  fix>m  the  Ad's  verification 
requirements.  If  you  have  any  questions 
as  to  whether  a  particular  program 
provides  a  federal  public  benefit 
covered  by  the  Ad  or  a  benefit  that  is 
exempted  from  the  Ad's  requirements, 
you  should  consult  with  the  federal 
agency  or  department  that  oversees  the 
program, 

FederoV  Public  Benefit:  A  "federal 
public  benefit"  is: 

(a)  Any  grant,  centred,  loan. 

Erofessional  license,  or  commerdal 
cense  provided  by  an  agency  of  the 
United  States  or  by  appropriated  funds 
of  the  United  States;  or 

(b)  Any  retirement,  welfare,  health, 
disabihty.  public  or  assisted  housing, 
post-secondary  education,  food 
assistance,  unemployment  benefit,  or 
any  other  similar  benefit  for  which 
paynaents  or  assistance  are  provided  to 
an  individual,  household,  or  family 
eligibility  unit  by  an  agency  of  the 
United  States  or  by  appropriated  funds 
of  the  United  States. 

Subjed  to  the  list  of  exceptions  set 
forth  below.  Title  IV  of  the  Ad 
precludes  all  aliens  who  are  not 
"qualified  aliens"  from  receiving  any 
"federal  public  benefit"  In  determining 
whether  a  program  provides  a  "federal 
public  benefit,"  you  ^ould  first 
consider  whether  the  program  provides 
one  of  the  benefits  expressly 
enumerated  in  either  (a)  or  (b)  above. 
Under  (a),  if  your  program  provides  a 
"grant."  "contrad,"  "loan." 
"professional  license."  or  "commerdal 
license"  to  an  individual,  either  through 
a  U.S.  agency  or  with  U.S.  appropriated 
funds,  then  you  provide  a  "federal 
public  benefit."  If  you  do  not  provide  a 
benefit  of  the  type  enumerated  in  (a). 
you  should  then  go  on  to  consider 
whether  your  program  provides  a 
benefit  covered  by  (b). 

To  fall  within  (b).  the  benefit 
provided  by  your  program  must  be  one 
of  the  types  of  benefits  described 
("retirement."  "welfare."  "health." 
"disability,"  "public  or  assisted 
housing."  "post-secondary  education." 


"food  assistance,"  "unemployment 
benefit,"  or  "any  othn  siinilar  benefit"), 
it  must  be  "provided  by  an  agency  of  the 
United  States  or  by  appropriated  funds 
of  the  United  States,"  and  it  must  be 
provided  to  one  of  the  enumnated 
categories«f  recipients  (an  "individual 
household,  or  femily  eligibility  luiit"). 
Thus,  for  example,  if  you  provide  an 
"unemployment  benefit"  to  an 
"individual,  hoiisehold,  or  femily 
eligibility  unit"  using  "appropriated 
funds  of  the  United  States,"  the 
definition  is  satisfied.  In  contrast,  if  you 
provide  generally  available  services 
such  as  fire  or  ambulance  services,  or  do 
not  provide  benefits  to  an  "individual, 
household,  or  family  eligibility  unit,"  or 
do  not  provide  benefits  through  an 
"agency  of  the  United  States"  or  with 
"appropriated  funds  of  the  United 
States,"  the  definition  does  not  apply. 

If  your  program  provides  payments  or 
assistance  to  an  individual,  household 
or  family  eligibility  imit  through  a  U.S. 
agency  or  by  U.S.  appropriated  funds, 
but  the  benefits  are  not  expressly 
enumerated  above,  you  should  consider 
whether  the  benefits  are  "similiar"  to 
one  of  the  benefits  enumerated  in  (b).  If 
you  believe  that  the  benefit  is  arguably 
similar  to  an  enumerated  benefit,  you 
should  consult  with  the  federal  agency 
or  department  that  oversees  yoiu- 
program  to  confirm  that  the  benefit 
constitutes  a  federal  public  benefit 
covered  by  the  Ad. 

Finally,  you  should  consider  who  is 
actually  receiving  the  benefits  that  you 
provide.  Although  the  Ad  prohibits 
certain  aliens  from  receiving  non- 
exempted  "federal  public  benefits."  it 
does  not  prohibit  govenunental  or 
private  entities  fnnn  receiving  federal 
public  benefits  that  they  might  then  use 
to  provide  assistance  to  aliens,  so  long 
as  the  benefit  ultimately  provided  to  the 
non-qualified  aliens  does  not  itself 
constitute  a  "federal  public  benefit." 
Thus,  if  a  local  agency  were  to  receive 
a  "grant"  (which  is  expressly  identified 
as  a  federal  public  benefit),  but  the 
agency  uses  it  to  provide  police 
services,  fire  protection  or  crime  victim 
counseling  (which  are  not  federal  public 
benefits  under  the  Ad's  definition 
because  they  are  not  similar  to  an 
enumerated  benefit),  the  prohibition 
would  not  apply.  Similarly,  if  you 
provide  a  "grant"  to  a  community 
organization  (which  is  not  an 
"individual,  household  or  family 
eligibility  imit")  that  uses  the  funds  to 
build  a  library  or  renovate  a  park  (which 
are  not  federal  public  benefits  under  the 
Ad's  definiticm).  the  prohibition  would 
not  apply.  In  contrast,  if  the  agency  uses 
the  "grant"  to  provide  a  "federal  public 
benefit" — e.g.,  a  "loan"  or  "welfare" 
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payment  to  a  poor  "individual, 
household  or  family  eligibility  unit" — 
then  the  prohibition  would  apply  and 
non-qualified  aliens  would  be  ineligible 
for  such  benefits. 

Exceptions:  The  Act's  verification 
requirements  do  not  apply  to  all 
"federal  public  benefits,"  as  the  Act 
specifically  exempts  certain  types  of 
benefits.  If  a  program  provides  "federal 
public  benefits"  that  fall  within  one  of 
the  following  exceptions,  the  program 
provider  is  not  required  by  th^  Act  to, 
and  should  not  attempt  to,  verify  an 
applicant's  immigration  status,  unless 
otherwise  required  or  authorized  to  do 
so  by  federal  law,  except  to  the  extent 
Dflcessaiy  to  determine  whether  the 
exemption  applies: 

•  Benefits  cbvered  by  Attorney 
General  Order  No.  2049.  61  FR  45985 
(1996),  or  any  subsequent  order,  re: 
government-funded  community 
programs,  services  or  assistance  that  are 
necessary  for  protection  of  life  or  safety; 

•  Any  wages,  pensions,  annuities,  or 
other  earned  payments  to  which  an 
alien  is  entitled  as  a  result  of  federal, 
state,  or  local  government  employment, 
provided  that  the  alien  is  not  residing  or 
present  in  the  United  States  and 
provided  that  the  employment  was  not 
prohibited  under  the  immigration  laws; 

•  Any  veterans  benefits  to  which  an 
alien  is  entitled,  provided  that  the  alien 
is  not  residing  or  present  in  the  United 
States; 

•  Any  contract,*'professional  license, 
or  commercial  license  for  a 
nonimmigrant  whosa  visa  for  entry  is 
related  to  such  employment  in  the  U.S.; 

•  Any  contract,  professional  license, 
or  commercial  license  for  a  citizen  of  a 
freely  associated  state  CPalau,  the 
Federated  States  of  Micronesia,  and  the 
Marshall  Islands),  if  section  141  of  the 
applicable  comport  of  free  association  is 
ineCfect; 

•  Any  benefits  that  the  U.S.  is 
required  to  pay  under  the  reciprocal 
treaty  agreements  listed  in  the 
forthcoming  Attorney  General  Order  to 
a  work  authorized  nonimmigrant  or 
alien  lawfully  admitted  for  permanent 
residence  qualified  for  such  benefits: 

•  Medical  assistance  under  Title  XDC 
of  the  Social  Security  Act  (or  any 
successor  program  to  such  Title)  for  care 
and  services  that  are  necessary  for  the 
treatment  of  an  emergency  medical 
condition  (as  defined  in  section 
1903(v)(3)  of  such  Act)  of  the  alien 
involved  and  that  are  not  related  to  an 
organ  transplant  procedure,  if  the  alien 
involved  otherwise  meets  the  eligibility 
requirements  for  medical  assistance 
iinder  the  state  plan  approved  under 
such  Title  (other  than  the  requirement 
of  the  receipt  of  aid  or  assistance  under 


Title  rv  of  such  Act,  SSI  benefits  under 
Title  XVI  of  such  Act,  or  a  state 
supplementary  payment); 

•  Short-term,  non-cash,  in-kind 
emergency  disaster  relief; 

•  Public  health  assistance  (not 
including  any  assistance  under  Title 
XIX  of  the  Social  Security  Act)  for 
immunizations  with  respect  to 
inununizable  diseases  and  for  testing 
and  treatment  of  symptoms  of 
communicable  diseases  whether  or  not 
such  symptoms  are  caused  by  a 
communicable  disease; 

•  Programs  for  housing  or  community 
development  assistance  or  financial 
assistance  administered  by  the  Secretary 
of  Housing  and  Urban  Development 
("HUD"),  any  program  under  Title  V  of 
the  Housing  Act  of  1949,  or  any 
assistance  under  section  306C  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  to  the  extent  that  the 
alien  is  receiving  such  a  benefit  on 
August  22, 1996; 

•  Any  benefit  payable  under  Title  U 
of  the  Social  Seciuity  Act  to  which 
entitlement  is  based  on  an  application 
filed  on  or  before  August  31, 1996,  and 
any  benefit  covered  by  Attorney  General 
Order  No.  2054.  61  FR  47039  (1996),  re: 
benefits  payable  under  Title  II  of  the 
Social  Security  Act  to  an  alien  who  is 
lawfully  present  in  the  U.S.; 

•  Any  oenefit  the  nonpajfment  of 
which  would  contravene  an 
international  agreement  described  in 
section  233  of  the  Social  Security  Act 
(an  agreement  establishing  totalization 
arrangements  between  the  social 
security  system  of  the  U.S.  and  that  of 
any  foreign  country  which  establishes 
entitlement  to  and  the  amount  of  old- 
age,  survivors,  disability,  or  derivative 
benefits  based  on  an  individual's 
coverage  under  both  systems); 

•  Any  benefit  the  nonpayment  of 
which  would  be  contrary  to  section 
202(t)  of  the  Social  Security  Act; 

•  Any  benefit  under  the  school  lunch 
program  under  the  National  School 
Lunch  Act,  42  U.S.C.  1751  ef  seq.,  or  the 
school  breakfast  program  under  section 
4  of  the  Child  Nutrition  Act  of  1966,  42 
U.S.C.  1773,  provided  to  an  individual 
who  is  eligible  to  receive  free  public 
education  benefits  under  state  or  local 
law; 

•  Any  benefit  payable  under  Title 
XVni  of  the  Social  Security  Act  (relating 
to  the  Medicare  program)  to  an  alien 
who  is  lawfully  present  in  the  U.S.,  as 
determined  by  the  Attorney  General, 
provided  that,  with  respect  to  the 
attribution  of  the  alien's  wages  for 
purposes  of  eligibility  for  benefits 
payable  under  Part  A  of  such  program, 
the  alien  was  authorized  to  be 
employed;  and 


•  Any  benefit  payable  under  the 
Railroad  Retirement  Act  of  1974  or  the 
Railroad  Unemployment  Insurance  Act 
to  an  alien  who  is  lawfully  present  in 
the  U.S.,  as  determined  by  the  Attorney 
General,  or  to  an  alien  residing  outside 
the  U.S. 

State  Option:  Each  State  may,  but  is 
not  required  to,  provide  benefits  under 
programs  established  under  the  laws 
listed  below  to  individuals  who  are  not 
U.S.  citizens,  U.S.  non-citizen  nationals 
or  qualified  aliens.  You  should 
determine  whether  your  State  is 
providing  such  benefits  to  all  persons, 
regartiless  of  citizenship,  alienage  or 
immigration  status,  or  whether  it  is 
providing  them  only  to  U.S.  citizens, 
U.S.  non-citizen  nationals  and  qualified 
aliens.  If  your  State  is  providing  such 
benefits  to  all  persons,  you  should  not 
verify  citizenship  or  immigration  status; 
if  it  is  limiting  such  benefits  to  citizens, 
non-citizen  nationals  and  qualified 
aliens,  you  may  want  to  use  the  Interim 
Guidance,  in  consultation  with  state  and 
local  authorities,  to  verify  citizenship 
and  immigration  status. 

•  Programs  (other  than  the  school 
lumch  program  and  the  school  breakfest 
program)  under  the  National  School 
Lunch  Act,  42  U.S.C  1751  et  seq..  and 
the  Child  Nutrition  Act  of  1966, 42 
U.S.C.  1771  et  sea.; 

•  Section  4  of  me  Agriculture  and 
Consumer  Protection  Act  of  1973,  7 
U.S.C  612c  note; 

•  The  Emergency  Food  Assistance 
Act  of  1983,  7  U.S.C.  7501  et  seq.;  and 

•  The  food  distribution  program  on 
Indian  reservations  established  under 
section  4(b)  of  the  Food  Stamp  Act  of 
1977,  7  U.S.C  2013(b). 

Attachment  4 — ^Interim  Guidance 
Documentary  Evidoce  of  Status  as  a 
U.S.  Non-Citizeii  National 

Copies  of  the  followring  documents 
will,  when  combined  with  satisfectory 
proof  of  identity  (which  will  come  from 
the  document  itself  if  it  bears  a 
photograph  of  the  person  to  whom  it 
relates),  demonstrate  that  a  person  is  a 
U.S.  citizen  or  non-citizen  national  for 
purposes  of  Tide  IV  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  as  amended 
by  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996. 
(To  the  extent  citizenship  or  nationality 
of  a  child  is  relevant  to  a  benefit 
eligibility  determination,  the  doctunents 
should  demonstrate  the  child's  status 
rather  than  that  of  the  parent.)  The  lists 
set  forth  in  Paragraphs  A  and  B  below 
are  diawm  from  existing  guidance 
published  by  the  Social  Security 
Administration  ("SSA")  and  regulations 
issued  by  the  Immigration  and 
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Naturalization  Service  ("INS")  regarding 
determination  of  U.S.  citizenship  and 
nationality;  the  lists  in  Paragraphs  C 
through  F  are  drawn  solely  from  the 
SSA  guidance.  These  lists  are  not 
exhaustive;  you  dbould  refer  to  guidance 
issued  by  the  agency  or  depaitmoit 
overseeing  your  program  to  determine  if 
it  accepts  doaunents  or  other  evidence 
of  citizenship  not  listed  below. 

A.  Primary  Evidence 

•  A  birth  certificate  showing  birth  in 
one  of  the  50  States,  the  District  of 
Columbia.  Puerto  Rico  (on  or  after 
January  13, 1941).  Guam,  the  U.S.  Virgin 
Islands  (on  or  after  January  17, 1917), 
American  Samoa,  Swain's  Island  or  the 
Northern  Mariana  Islands,  unless  the 
person  was  bom  to  foreign  diplomats 
residing  in  the  U.S. 

Note:  If  the  document  shows  that  the 
individual  was  bom  in  Puerto  Rico,  tlie  U.S. 
Virgin  Islands  or  the  Northern  Mariana 
Islands  before  these  areas  became  part  of  the 
U.S..  the  individual  may  be  a  collectively 
naturalized  citizen — see  Paragraph  C  below. 

•  United  States  passport  (except 
limited  passports,  which  are  isstied  for 
periods  of  less  than  five  years); 

•  Report  of  birth  abroad  of  a  U.S. 
citizen  (FS-240)  (issued  by  the 
Department  of  State  to  U.S.  citizens); 

•  Certificate  of  birth  (FS-545)  (issued 
by  a  foreign  service  post)  or  Certification 
of  Report  of  Birth  (DiS-1350)  (issued  by 
the  Department  of  State),  copies  of 
which  are  available  fit>m  the 
Department  of  State; 

•  Certificate  of  Naturalization  (N-^50 
or  N-570)  (issued  by  the  INS  through  a 
Federal  or  State  court,  or  through 
administrative  naturalization  after 
December  1990  to  individuals  who  are 
individually  naturaUzed;  the  N-570  is  a 
replacement  certificate  issued  when  the 
N-550  has  been  lost  or  mutilated  or  the 
individual's  name  has  been  changed); 

•  Certificate  of  Citizenship  (N-560  or 
N-561)  (issued  by  the  INS  to 
individuals  who  derive  U.S.  citizenship 
through  a  parent;  the  N-561  is  a 
replacement  certificate  issued  when  the 
N-560  has  been  lost  or  mutilated  or  the 
individual's  name  has  been  changed); 

•  United  States  Citizen  Identification 
Card  (1-197)  (issued  by  the  INS  until 
April  7, 1983  to  U.S.  citizens  living  near 
the  Canadian  or  Mexican  border  who 
needed  it  for  frequent  border  crossings) 
(formerly  Form  1-179,  last  issued  in 
February  1974); 

•  Northern  Mariana  Identification 
Card  (issued  by  the  INS  to  a  collectively 
naturalized  citizen  of  the  U.S.  who  was 
bom  in  the  Northern  Mariana  Islands 
before  November  3. 1986); 

•  Statement  provided  by  a  U.S. 
consular  officer  certifying  that  the 


individual  is  a  U.S.  citizen  (this  is  given 
to  an  individual  bom  outside  the  U.S. 
who  derives  citizenship  through  a 
parent  but  does  not  have  an  FS-240, 
FS-545  or  DS-1350);  or 

•  American  Indian  Card  with  a 
classification  code  "KIC"  and  a 
statement  on  the  back  (identifying  U.S. 
citizen  members  of  the  Texas  Band  of 
Kickapoos  living  near  the  U.S./Mexican 
border). 

B.  Secondary  Evidence 

If  the  applicant  caimot  present  one  of 
the  documents  listed  in  A  above,  the 
following  may  be  relied  upon  to 
establish  U.S.  citizenship  or  naticmalify: 

•  Religiotis  record  recorded  in  one  of 
the  50  States,  the  District  of  Columbia. 
Puerto  Rico  (on  or  after  January  13. 
1941),  Guam,  the  U.S.  Virgin  Islands  (on 
or  after  January  17, 1917)),  Am«ican 
Samoa,  Swain's  Island  or  the  Northern 
Mariana  Islands  (unless  the  person  was 
bom  to  foreign  diplomats  residing  in 
such  a  jurisdication)  within  three 
months  after  birth  showing  that  the 
birth  occtined  in  such  jiuisdiction  and 
the  date  of  birth  or  the  individual's  age 
at  the  time  the  record  was  made; 

•  Evidence  of  civil  service 
employment  by  the  U.S.  government 
before  June  1, 1976; 

•  Early  school  records  (preferably 
from  the  first  school)  showing  the  date 
of  admission  to  the  school,  the  child's 
date  and  place  of  birth,  and  the  name(s) 
and  place(s)  of  birth  of  the  parent(s); 

•  Census  record  showing  name,  U.S. 
dtizen^p  or  a  U.S.  place  of  birth,  and 
date  of  birth  or  age  of  applicant; 

•  Adoption  Finalization  Papers 
showing  the  child's  name  and  place  of 
birth  in  one  of  the  50  States,  the  District 
of  Columbia,  Puerto  Rico  (on  or  after 
January  13, 1941),  Guam,  the  U.S.  Virgin 
Islands  (on  or  after  January  17, 1917], 
American  Samoa,  Swain's  Island  or  the 
Northern  Mariana  Islands  (unless  the 
person  was  bom  to  foreign  diplomats 
residing  in  such  a  jurisdiction)  or, 
where  or  adoption  is  not  finalized  and 
the  State  or  other  jurisdiction  listed 
above  in  which  the  child  was  bom  will 
not  release  a  birth  certificate  prior  to 
final  adoption,  a  statement  from  a  state- 
approved  adoption  agency  showing  the 
child's  name  and  place  of  birth  in  one 
of  such  jurisdictions  (NOTE:  the  source 
of  the  information  must  be  an  original 
birth  certificate  and  must  be  indicated 
in  the  statement);  or 

•  Any  other  document  that 
establishes  a  U.S.  place  of  birth  or  in 
some  way  indicates  U.S.  citizenship 
(e.g.,  a  contemporaneous  hospital  record 
of  birth  in  that  hospital  in  one  of  the  50 
States,  the  District  of  Colimibia.  Puerto 
Rico  (on  or  after  January  13, 1941), 


Guam,  the  U.S.  Virgin  Islands  (on  or 
after  January  17, 1917),  American 
Samoa,  Swain's  Island  or  the  Northem 
Mariana  Islands  (unless  the  person  was 
bom  to  foreign  diplomats  residing  in 
such  a  jurisdiction). 

C.  Collective  Naturalization 

If  the  applicant  cannot  present  one  of 
the  docimunts  listed  in  A  or  B  above, 
the  following  will  establish  U.S. 
citizenship  for  collectively  naturalized 
individuals: 

Puerto  Rico: 

•  Evidence  of  birth  in  Puerto  Rico  on 
or  after  April  1 1 ,  1899  and  &e 
applicant's  statement  that  he  or  she  was 
residing  in  the  U.S..  a  U.S.  possession 
or  Puerto  Rico  on  January  13, 1941;  or 

•  Evidence  that  the  applicant  was  a 
Puerto  Rican  citizen  and  the  applicant's 
statement  that  he  or  she  was  residing  in 
Puerto  Rico  on  March  1, 1917  and  that 
he  or  she  did  not  take  an  oath  of 
allegiance  to  Spain. 

U.S.  Virgin  Islands: 

•  Evidence  ofbirth  in  the  U.S.  Virghi 
Islands,  and  the  applicant's  statement  of 
residence  in  the  U.S.,  a  U.S.  possession 
or  the  U.S.  Virgin  Islands  on  February 
25, 1927; 

•  The  applicant's  statement 
indicating  resident  in  the  U.S.  Virgin 
Islands  as  a  Danish  citizen  on  January 
17, 1917  and  residence  in  the  U.S.,  a 
U.S.  possession  or  the  U.S.  Virgin 
Islands  on  Febmary  25, 1927,  and  that 
he  or  she  did  not  make  a  declaration  to 
maintain  Danish  citizenship;  or 

•  Evidence  of  birth  in  the  U.S.  Virgin 
Islands  and  the  applicant's  statement 
indicating  residence  in  the  U.S.,  a  U.S. 
possession  or  territory  or  the  Canal  Zone 
on  Jime  28, 1932. 

Northem  Mariana  Islands  (NMI) 
(formerly  part  of  the  Trust  Territory  of 
the  Pacific  Islands  (TTPI)):  

•  Evidence  of  birth  in  the  NMI,  TTPI 
citizenship  and  residence  in  the  NMI, 
the  U.S.,  or  a  U.S.  territory  or  possession 
on  November  3, 1986  (NMI  local  time) 
and  the  applicant's  statement  that  he  or 
she  did  not  owe  allegiance  to  a  foreign 
state  on  November  4, 1986  (NMI  local 
time); 

•  Evidenceof  TTPI  citizenship, 
continuous  residence  in  the  NMI  since 
before  November  3, 1981  (NMI  local 
time],  voter  registration  prior  to  January 
1, 1975  and  the  apphcant's  statement 
that  he  or  she  did  not  owe  allegiance  to 
a  foreign  state  on  November  4, 1986 
(NMI  local  time);  or 

\  •  Evidence  of  continuous  domicile  in 
the  NMI  since  before  January  1, 1974 
and  the  applicant's  statemmt  that  he  or 
she  did  not  owe  allegiance  to  a  foreign 
state  on  November  4, 1986  (NMI  local 
time). 
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NotBi  If  8  person  entered  the  NMl  at  a 
nonimmigrant  and  lived  in  the  NMI  since 
January  1, 1974,  this  does  not  constitute 
continuous  domicile  and  the  individual  is 
not  a  U.S.  citizen. 

D.  Derivative  Gtizenship 

If  the  applicant  cannot  present  one  of 
the  documents  listed  in  A  or  B  above, 
you  should  make  a  determination  of 
derivative  U.S.  citizenship  in  the 
following  situations: 

Applicant  bom  abroad  to  two  U.^ 
citizen  parents: 

•  Evidence  of  the  U.S.  citiienship  of 
the  parents  and  the  relationship  of  the 
applicant  to  the  parents,  and  evidence 
that  at  least  one  parent  resided  in  the 
U.S.  or  an  outlying  possession  prior  to 
the  applicant's  birth. 

Applicant  bom  abroad  to  a  U.S. 
dtixiea  parent  and  a  U.S.  non<dtiz8n 
national  parent: 

•  Evidence  that  one  parent  is  a  U.S. 
citizen  and  that  the  other  is  a  U.S.  non- 
citizen  national,  evidence  of  the 
relationship  of  the  applicant  to  the  U.S. 
citizen  parent,  and  evidence  that  the 
U.S.  citizen  parent  resided  in  the  U.S., 
a  U.S.  possession.  American  Samoa  or 
Swain's  Island  for  a  period  of  at  least 
one  yeai  prior  to  the  apphcant's  birth. 

Applicant  l>om  out  of  wedlock  abroad 
to  a  U.S.  citizen  mother. 

•  Evidence  of  the  U.S.  citizenship  of 
the  mother,  evidence  of  the  relationship 
to  the  applicant  and.  for  births  on  or 
before  December  24,  1952,  evidence  that 
the  mother  resided  in  the  U.S.  prior  to 
the  applicant's  birth  or,  for  birdis  after 
December  24, 1952.  evidence  that  the 
mother  had  resided,  prior  to  the  child's 
birth,  in  the  U.S.  or  a  U.S.  possession  for 
a  period  of  one  year. 

Applicant  bom  in  the  Canal  Zone  or 
the  Republic  of  Panama: 

•  A  birth  certificate  showing  birth  in 
the  Canal  Zone  on  or  after  February  26, 
1904  and  before  October  1, 1979  and 
evidence  that  one  parent  was  a  U.S. 
citizen  at  the  time  of  the  applicant's 
birth;  or 

•  A  birth  certificate  showing  birth  in 
the  Republic  of  Panama  on  or  after 
February  26.  1904  and  before  October  1. 
1979  and  evidence  that  at  least  one 
parent  was  a  U.S.  citizen  and  employed 
by  the  U.S.  government  or  the  Panama 
Railroad  Company  or  its  successor  in 
title. 

All  other  situations  where  an 
apphcant  claims  to  have  a  U.S.  citizen 
parent  and  an  alien  [>arent.  or  claims  to 
fall  within  one  of  the  above  categories 
but  is  unable  to  present  the  listed 
documentation: 

•  If  the  apphcant  is  in  the  U.S.,  refer 
him  or  her  to  the  local  INS  office  for 
determination  of  U.S.  citizenship; 


•  If  the  apphcant  is  outside  the  U.S., 
refer  him  or  her  to  the  State  EVepartment 
for  a  U.S.  citizenship  determination. 

E.  Adoption  of  Foreign-Bom  Child  by 
U.S.  Citizen 

•  If  the  birth  certificate  shows  a 
foreign  place  of  birth  and  the  applicant 
cannot  be  determined  to  be  a 
naturalized  citizen  under  any  of  the 
above  criteria,  obtain  other  evidence  of 
U.S.  citizenship; 

•  Since  foreign-bom  adopted  children 
do  not  automatically  acquire  U.S. 
citizenship  by  virtue  of  adoption  by  U.S. 
citizens,  refer  the  applicant  to  the  local 
INS  district  office  for  a  determination  of 
U.S.  citizenship  if  the  appUcant 
provides  no  evidence  of  U.S. 
citizenship. 

F.  US.  Citizenship  By  Marriage 

A  woman  acquired  U.S.  citizenship 
through  marriage  to  a  U.S.  citizen  before 
September  22. 1922.  Ask  for:  Evidence 
of  U.S.  citizenship  of  the  husband,  and 
evidence  showing  the  marriage  occurred 
before  September  22. 1922. 

Note:  If  the  husband  was  an  alien  at  the 
time  of  the  marriage,  and  became  naturalized 
Iwfore  September  22, 1922,  the  mfe  also 
acquired  naturalized  citizenship.  If  the 
marriage  terminated,  the  wife  maintained  her 
U.S.  citizenship  if  she  was  residing  in  the 
U.S.  at  that  time  and  continued  to  reside  in 
the  U.S. 

G.  Apphcants  With  Disabilities  and 
Nondiscrimination 

If  an  appUcant  has  a  disabihty  that 
limits  the  applicant's  abiUty  to  provide 
the  required  evidence  of  citizenship  or 
nationality  (e.g.,  mental  retardation, 
amnesia,  or  other  cognitive,  mental  or 
physical  impairment),  you  should  make 
every  effort  to  assist  the  individual  to 
obtain  the  required  evidence.  In 
addition,  you  should  not  discriminate 
against  apphcants  on  the  basis  of  race, 
national  origin,  gender.  reUgion,  age  or 
disabihty.  See  Nondiscrimination 
Advisory.  Attachment  2  to  Interim 
Guidance. 

Attachment  5— Interim  Guidance — 
Documentary  Evidence  of  Status  as  A 
"Qualified  Alien"  Eligible  for  Federal 
Public  Benefits 

The  documents  Usted  below 
(descriptions  of  which  are  provided  in 
Exhibit  A)  will,  when  combined  with 
satisfactory  proof  of  identity  (which  will 
come  from  the  document  itself  if  it  bears 
a  photograph  of  the  person  to  whom  it 
relates),  estabUsh  that  an  apphcant  falls 
within  one  of  the  categories  of 
"quaUfied  alien"  for  purposes  of  title  FV 
of  the  Personal  Responsibihty  and  Work 
Opportunity  Reconciliation  Act  of  1996. 


as  amended  by  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibihty 
Act  of  1996. 

Under  the  Immigration  and 
Nationality  Act  (the  "INA"),  all  aUens 
over  the  age  of  14  who  remain  in  the 
United  States  for  longer  than  30  days  are 
required  to  register  with  the 
Immigration  and  Naturalization  Service 
(the  "INS")  and  obtain  an  alien 
registration  document.  All  ahens  over 
the  age  of  18  who  receive  a  registration 
document  are  required  to<:arry  it  with 
them  at  all  times.  With  certain 
exceptions  (e.g.,  Canadian  visitors), 
ahens  entering  the  U.S.  are  normally 
issued  a  registration  document  (e.g.,  an 
INS  Form  1-94)  at  the  time  of  entry.  The 
documents  Usted  below  that  are 
re^stration  documents  are  indicated 
with  an  asterisk  ("•"). 

Each  of  the  documents  listed  below 
wiU  demonstrate  lawful  status,  and  you 
should  not  require  presentation  of  a 
registration  document  if  the  appUcant 
presents  one  of  the  other  legaUy 
acceptable  documents  that  reasonably 
appears  on  its  face  to  be  genuine  and  to 
relate  to  the  person  presenting  it. 
However,  if  die  document  presented  is 
not  a  registration  document  and  does 
not  on  its  face  reasonably  appear  to  be 
genuine  or  to  relate  to  the  person 
presenting  it.  it  is  appropriate  to  ask  the 
appUcant  to  produce  his  or  her 
registration  dociunent  as  additional 
evidence  of  immigration  status,  so  long 
as  the  request  is  not  made  for  a 
diacriminatory  reason  (see 
Nondiscrimination  Advisory. 
Attachment  2  to  Interim  Guidance). 
Presentation  of  a  registration  document 
Usted  l>elow  that  reasonably  appears  on 
its  face  to  be  genuine  and  to  relate  to  the 
person  presenting  it  (or  to  satisfy  a 
higher  appUcable  standard)  will  often 
obviate  the  need  to  verify  the 
appUcant's  immigration  status  with  the 
INS;  if  the  appUcant  presents  a 
registration  document  that  does  not 
meet  this  standard,  sending  the  INS  a 
copy  of  the  document  will  assist  it  in 
verifying  the  applicant's  status  quickly 
and  accurately. 

Alien  Lawfully  Admitted  for  Permanent 
Residence 

•  *INS  Form  1-551  (AUen 
Registration  Receipt  Card,  commonly 
known  as  a  "green  card");  or 

•  Unexpired  Temporary  1-551  stamp 
in  foreign  passport  or  on  "INS  Form  I- 
94. 

Asylee 

•  "INS  Form  1-94  annotated  with 
stamp  showing  grant  of  asylum  under 
section  208  of  the  INA; 
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•  *INS  Form  I-688B  (Employment 
Authorization  Card)  annotated 
"274a.l2(a)(5)"; 

•  *INS  Form  1-766  (Employment 
Authoriration  Document)  annotated 
"A5"; 

•  Giant  letter  from  the  Asylum  Office 
ofINS;or 

•  Order  of  an  immigration  judge 
granting  asylum. 

Ae/iigee 

•  *INS  Form  1-94  annotated  with 
stamp  showing  admission  under  §  207 
of  the  INA; 

•  *INS  Form  I-688B  (Employment 
Authorizaticm  Card)  annotated 
"274a.l2(a)(3)"; 

•  *!NS  Form  1-766  (Employment 
Authorization  Document^  annotated 
"A3";  or 

•  INS  Form  1-571  (Refugee  Travel 
Document). 

Alien  Ponded  Into  the  U.S.  for  a  Least 
One  Year 

•  *INS  Form  1-94  with  stamp 
showing  admission  for  at  least  one  year 
under  section  212(d)(5)  of  the  INA. 
(Applicant  cannot  aggregate  periods  of 
adniissian  for  less  than  one  year  to  meet 
the  one-year  requirement.) 

Alien  Whose  Deportation  or  Removal 
Was  Withheld 

•  *INS  Form  I-688B  (Employment 
Authorizatioa  Card)  annotated 
"274a.l2(a)(10)"; 

•  'INS  Form  1-766  (Employment 
Authorization  Document)  annotated 
"AlO";or. 

•  Order  from  an  immigration  )udge 
showing  deportaticm  withheld  under 

§  243(h)  of  the  INA  as  in  effiect  prior  to 
April  1, 1997,  or  removal  withheld 
under  §  241(b)(3)  of  the  INA. 

Alien  Granted  Conditional  Entry 

•  'INS  Form  1-94  with  stamp 
showing  admission  under  §  203(a)(7)  of 
the  INA; 

•  *INS  Form  I-688B  (Employment 
Authorization  Card)  annotated 
"274a.l2(a)(3)";  or 

•  *INS  Form  1-766  (Employment 
Authorization  Document)  annotated 
"A3." 

Cuban/Haitian  Entrant 

•  "INS  Form  1-551  (AUen 
Registration  Receipt  Card,  commonly 
known  as  a  "green  card")  with  the  code 
CU6,  CU7.  or  CH6; 

•  Unexpired  temporary  1-551  stamp 
in  foreign  passport  or  on  *INS  Form 
1-94  with  the  code  CUB  or  CU7;  or 

•  INS  Form  1-94  with  stamp  showing 
parole  as  "Cuba/Haitian  Entrant"  under 
Section  212(d)(5)  of  the  INA. 


Alien  Who  Has  Been  Battered  or 
Subjected  to  Extreme  Cruelty 

Guidance  as  to  the  requirements  that 
must  be  met  for  an  aUen  to  faU  within 
this  category  of  quaUfied  aUsn  is  set 
forth  in  Exhibit  B.  Note  that  Title  IV,  as 
amended  by  the  Ulegal  Immigration 
Reform  and  Immigrant  ResponsibiUty 
Act  of  1996,  nnntains  provisions 
requiring  that,  upon  the  efiisctive  date  of 
the  new  affidavit  of  si^>port  (required 
under  section  21 3 A  of  the  Act),  when 
determining  eUgibiUty  for  federal 
means-tested  pubUc  benefits  and  the 
amoimt  of  sudi  boiefits  to  which  an 
alien  is  entitled,  the  income  and 
resources  of  the  aUen  be  deemed  to 
include  those  of  any  person  executing 
an  affidavit  of  support  on  behalf  of  the 
aUen  and  that  person's  spouae.  Certain 
exceptions  are  made  for  indigent 
qualified  aliens  and  for  quaUfied  aUens 
who  (or  whose  children)  have  been 
battered  or  subjected  to  extreme  cmelty 
in  the  U.S.  by  a  spouse,  parent  ot 
member  of  the  spouse  or  parent's  family 
and  for  qualified  aUen  children  whose 
parents  have  been  subjected  to  such 
abuse.  See  Attachment  5,  ExhUrit  B, 
Section  n. 

Expired  or  Absent  Documentation 

If  an  appUcant  presents  expired 
documents  or  is  unable  to  present  any 
documentation  evidencing  his  or  her 
immigration  status,  refer  tiie  appUcant 
to  the  local  INS  office  to  obtain 
documentation  of  status.  In  imusual 
cases  involving  appUcants  who  are 
hospitalized  or  medically  disabled,  or 
who  can  otherwise  show  good  cause  for 
their  inabiUty  to  present  documentation, 
and  for  whom  securing  such 
documentatibn  would  constitute  an 
undue  hardship,  if  the  applicant  can 
provide  an  aUen  r^stration  number, 
you  may  file  INS  Form  G-845  and 
Supplement,  along  with  the  aUen 
re^stration  number  and  a  copy  of  any 
expired  INS  document  presented,  with 
the  local  INS  office  to  verify  status.  As 
with  any  documentation  of  immigration 
status,  you  should  confirm  that  the 
status  information  you  receive  back 
&Y>m  INS  pertains  to  the  appUcant 
whose  identity  you  have  verified. 

Receipt  for  Replacement  Document 

If  an  applicant  presents  a  receipt 
indicating  that  he  or  she  has  applied  to 
the  INS  for  a  replacement  document  for 
one  of  the  documents  identified  above, 
file  INS  Form  G-e45  and  Supplement 
along  with  a  copy  of  the  receipt  with  the 
local  INS  office  to  verify  status.  Upon 
return  receipt  of  information  from  INS, 
confirm  that  it  pertains  to  the  appUcant 
whose  identity  you  have  verified.  You 


should  ask  to  see  the  replacement 
document «t  a  later  date. 

Applicants  with  Disabilities  and 
Nondiscrimination 

If  an  appUcant  has  a  disabiUty  that 
limits  the  appUcant's  abiUty  to  provide 
the  required  evidence  of  immigration 
status  [.e.g.,  mental  retardation, 
amnesia,  or  other  cognitive,  mental  or 
physical  impairment),  you  should  make 
every  effort  to  assist  the  individual  to 
obtain  the  required  evidence.  In 
addition,  you  should  not  discriminate 
against  appUcants  on  the  basis  of  race, 
national  origin,  gmder.  religion,  age  or 
disabiUty.  See  Nondiscrimination 
Advisory,  Attachment  2  to  Interim 
Guidance. 

Local  INS  Offices 

A  Ust  of  local  INS  offices  and  their 
addresses  is  set  forth  in  Attachment  1  to 
the  Interim  Guidance.  Attachment  1  also 
includes  a  copy  of  INS  Form  G-84S  and 
the  Supplement  thereto  to  be  used  to 
verify  immigration  status  pursuant  to 
the  Interim  Guidance. 

EXHIBIT  A  TO  ATTACHMENT  S 

"nNK"  1-451  **RESIDENT  ALIEN"  CAKD 

FRONT:  Pink  background  (blue  header 
bar);  blue  INS  seal  overlaps  photo  area. 
Repeating  "1-551"  becomes  visible  when 
card  is  tilted  under  normal  light.  Expiration 
date  on  front  of  card:  Moth,  day,  and  year. 

BACK:  Color  gradually  changes  from  pink 
to  blue,  with  map  of  U.S.  in  white.  Three 
lines  of  machine  readable  printing  at  bottom 
on  white  background.  Immigrant 
classification  and  admission/adjustment  date 
on  back  of  card.  Pint  set  of  code  is  immigrant 
classification,  beginning  with  lettei^s) 
followed  by  numbera(s).  Third  set  of  code  is 
admission/adjustment  date,  beginning  with 
year,  month,  and  day. 

"WHITE"  I-5S1  "KESnMENT  ALIEN"  CAKD 

FRONT:  White  background  (blue  header 
bar);  salmon  lines  cover  the  photo  in  an 
unbroken  pattern.  Printing  "detail"  in  eagle 
is  excellent.  Immigrant  classification  is  on 
front  of  card  in  lower  right  comer,  beginning 
with  letterfs)  followed  by  number{s). 

BACK:  Pale  greenish  background,  map  of 
U.S.  in  white.  Three  lines  of  machine 
readable  codes.  Admission/adjustment  date 
is  at  bottom,  left  comer  on  back  of  card, 
beginning  with  year,  month,  and  day. 

UNEXPIRED  FOREIGN  PASSPORT  WITH 
I-S51  STAMP 

An  1-551  stamp  may  be  present  in  a  foreign 
passport,  with  a  handwritten  "Valid  Until" 
date.  A  proof  of  entry  and  inspection  stamp 
will  also  present  in  the  passport,  similar  to 
the  stamp  for  an  i— 94.  Date  of  entry  is 
stamped.  Immigrant  visa  classification  (ieRer 
and  number)  is  printed  or  stamped  on 
"Admined"  line.  Valid  status  expires  on  date 
enumerated  at  "Until"  section  of  1-551 
stamp.  The  alien  number  may  be  printed 
beginning  with  letter  A. 
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I-M  ARRIVAL/DEPAKTUSE  RECORD 

Proof  of  entry  is  signified  by  U.S. 
immigrntinn  stamp.  Date  of  entry  is  stamped. 
Non-immigrant  visa  classification  (letter  or 
lettsr  and  number)  is  printed  or  stamped  on 
"Admitted"  line.  Valid  status  expires  on  date 
enumerated  at  "UntU"  sectioD  of  stamp. 

Refugees  and  asyieet  each  receive  a 
separate  INS  stamp.  Asylum  seekers  have 
"valid  to"  date,  while  refugees  have  a  date 
of  admission. 

"RED"  I-688B  "EMPLOYMENT 
AUTHORIZATION" 

FBONT:  White  background,  read  header 
bar  and  yellow  interlocking  wavy  lines,  gold 
INS  seal  becomes  visible  when  tilted  under 
normal  Ught.  Expiration  date  is  on  firont, 
month,  day,  and  year. 

BAOC:  Red  outline  of  U.S.,  Alaska,  and 
Hawaii.  The  word  "Void"  is  capitalized  and 
underlined. 

"RED"  1-786  "EMPLOYMENT 
AUTHORIZATION" 

FRONT:  White  background,  red  header  bar. 
Statue  of  Liberty.  USA,  and  Immigration  and 
Naturalization  Service  symbols  become 
visible  when  tilted  under  normal  light 
Expiration  date  is  at  bottom,  right  comer. 
Non-immigrant  category  listed  over  justice 
seal  by  a  letter  and  number  abbreviatioo  of 
the  274A.U  immigration  law  citation. 

BACK:  White  background,  black  magnetic 
strip  and  bar  cade. 

DECISION  GRANTING  ASYLUM 

Documents  issued  to  aliens,  granted 
asylum  vary. 

REFUGEE  TRAVEL  DOCUMENT  FORM 
1-571 

Form  1-571  is  issued  by  the  INS  to  aliens 
who  have  been  granted  refugee  status. 

ORDER  GRANTING  WTTHHCMJMNG  OF 
IMPORTATION 

'  The  documents  used  by  immigration 
judges  to  grant  withholding  of  deportation 
vary. 

EXHIBIT  B  TO  ATTACHMENT  5— ALIENS 
WHO  HAVE  BEEN  BATTERED  OR 
SUBJECTED  TO  EXTREME  CRUELTY 
WITHIN  THE  MEANING  OF  SECTION  431 
OF  THE  ACT 

INTRODUCTION 

Section  431  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation  Act  of 
1996  (the  "Act"),  as  amended  by  section  501 
of  the  Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996  (the 
"Immigration  Act")  and  sections  5571-72 
and  5581  of  the  Balanced  Budget  Act  of  1997 
("the  Budget  Act"),  provides  that  certain 
categories  of  aliens  who  have  been  subjected 
to  battery  Of  extreme  cruelty  in  the  United 
States  by  a  family  member  with  whom  they 
resided  are  "qualified  aliens"  eligible  for 
public  benefits  under  the  Act.  An  alien 
wboM  child  or  an  alien  child  whose  p>arent 
hat  be«D  abused  is  also  a  "qualified  alien." 
Additionally,  section  421  of  the  Act,  as 
amended  by  section  552  of  the  Immigration 
Act  and  section  5571  of  the  Budget  Act, 
exempts  this  group  of  battered  aliens  from 


the  Act's  new  deeming  requirements  for  a 
period  of  one  year,  and  for  longer  if  the 
battery  or  cruelty  has  been  recognized  in  an 
order  of  a  judicial  officer  or  an  administrative 
law  judge  or  in  an  Immigration  and 
Naturalization  Service  ("INS") 
determination. 

CONSIDERATIONS  AFFECTING  ALL 
APPUCANTS 

Benfit  providers  should  observe  the 
following  protocol  with  regard  to  all 
applicants  who  seek  qualified  alien  status 
under  section  431(c)  of  the  Act: 

(1)  This  Exhibit  should  be  interpreted 
consistently  with  the  principles  set  forth  in 
the  Interim  Guidance,  including,  but  not 
limited  to.  its  standards  for  acceptance  of 
documents  demonstrating  status-,  its 
nondiscrimination  advisory  and  its 
provisions  regarding  whether  to  grant  or 
withhold  benefits  pending  verification  of 
qualified  alien  status.  In  addition,  as 
specified  in  the  Interim  Guidance,  a  provider 
should  determine  whether  an  applicant 
otherwise  meets  specific  program 
requirements  for  benefit  eligibility  before 
initiating  the  verification  process  described 
below,  unless  determining  program  eligibility 
would  be  considerably  more  complex  and 
time-consuming  than  verifying  immigration 
status.  (In  the  case  of  providers  who  are 
considering  referring  individual  applicants  to 
the  Social  Security  Administration  for 
issuance  of  a  Social  Security  number,  the 
provider  should  first  determine  that  the 
applicant  is  otherwise  eligible  for  program 
benefits.) 

(2)  Many  of  the  applicants  seeking 
assistance  pursuant  to  this  provision  will 
need  assistance  on  various  matters  relating  to 
both  their  immigration  status  and  their 
domestic  violence-related  concerns.  You 
should  therefore  direct  applicants  to  the  INS 
forms  request  line  (1-800-S70-3676)  so  that 
applicants  who  are  eligible  to  self-petition 
under  the  Violence  Against  Women  Act,  8 
U.S.C  1154(a)(1),  but  have  yet  to  do  so,  may 
request  an  INS  Form  1-360  and  filing 
instructions.  You  should  also  refer  them  to 
the  National  Domestic  Violence  Hotline  (1- 
800-799-7233)  SO  that  applicanU  may  obUin 
assistance  from  a  local  domestic  violence 
service  provider  and  referrals  to  immigration 
attorneys.  (A  copy  of  INS  Form  1-380  is 
attached  to  this  Exhibit). 

(3)  Except  where  this  attachment  directs 
otherwise,  when  asking  the  INS  or  the 
Executive  Office  for  Immigration  Review 
("EOIR")  to  verify  an  applicant's  immigration 
status,  a  benefit  provider  should  submit  a 
verification  request  form.  Sample  INS  and 
EOIR  verification  forms  (hereinafter  "the  INS 
Request  Fc»m"  and  "the  EOIR  Request  Form" 
respectively)  are  attached  hereto.  These 
samples  must  be  replicated  and  submitted  on 
your  agency's  letterhead  in  order  for  INS  or 
EOIR  to  provide  verification  information.  The 
INS  Request  Form  should  be  faxed  to  the  INS 
Vermont  Service  Center  (fax:  (802)  527-3159; 
tel:  (802)  527-3160);  the  EOIR  Request  Form 
should  be  fexed  to  the  office  of  the 
appropriate  immigration  court  (a  list  of  the 
immigration  courts  and  their  addresses,  fax 
numbers  and  telephone  numbers  is  also 
attached  to  this  Exhibit).  In  certain  limited 
ciicumstances  described  below,  the  benefit 


provider  should  submit  its  verificatioti 
request  by  filing  INS  Form  G-845  and  the  G- 
845  Supplement  with  the  local  INS  office. 
Attachment  1  to  the  Interim  Guidance 
includes  a  copy  of  INS  Form  G-845  and  the 
G-645  Supplement  to  be  used  as  indicated 
below,  as  well  as  a  list  of  local  INS  offices. 

(4)  You  should  not  share  any  information 
that  you  receive  from  or  regarding  the 
applicant  with  any  member  of  his  or  her 
foinily  or  any  other  third  party,  without  the 
express  written  pemiission  of  the  applicant. 

I.  PROCEDURES  FOR  DETERMINING 
QUALIFIED  ALIEN  STATUS 

An  alien  is  a  "qualified  alien"  eligible  for 
public  benefits  imder  section  431(c)  of  the 
Act  if  he  or  she  meets  the  following  four 
requirements: 

(1)  the  INS  or  the  EOIR  has  granted  a 
petition  or  application  filed  by  or  on  behalf 
of  the  alien,  the  alien's  child,  or  the  alien 
child's  parent  under  one  of  several 
subsections  of  the  Immigration  and 
Nationality  Act  ("INA")  described  below  or 
has  found  that  a  pending  petition  sets  fwth 
a  prima  facie  case; 

(2)  the  alien,  the  alien's  child,  or  the  alien 
child's  parent  has  been  abused  in  the  United 
States  >  as  detailed  below: 

(a)  in  the  case  of  the  abused  alien:  the  alien 
has  been  battered  or  subjected  to  extreme 
cruelty  in  the  United  States  by  a  spouse  or 
parent  of  the  alien,  or  by  a  member  of  the 
spouse  or  parent's  family  residing  in  the 
same  household  as  the  alien,  if  the  spouse  or 
parent  consents  to  or  acquiescM  in  such 
battery  or  cruelty: 

(b)  in  the  csm  of  an  alien  whose  child  is 
abused;  the  alien's  child  has  been  battered  or 
subjected  to  extreme  cruelty  in  the  United 
States  by  a  spouse  or  ptarent  of  the  alien,  or 
by  a  member  of  the  spouse  or  parent's  fiamily 
residing  in  the  same  household  as  the  alien 
if  the  spouse  or  parent  consents  to  or 
acquiesces  in  such  battery  ch'  cruelty,  and  the 
alien  did  not  actively  participate  in  the  batter 
or  crxielty; 

(c)  in  the  case  of  an  alien  child  whose 
parent  is  abused:  the  alien  child's  parent  has 
been  battered  or  subjected  to  extreme  cruelty 
in  the  United  States  by  the  p»arent's  spouse, 
or  by  a  member  of  the  spouse's  family 
residing  in  the  same  household  as  the  parent, 
if  the  spouse  consents  to  or  acquiesces  in 
such  battery  or  cruelty; 

(3)  there  is  a  substantial  connection 
between  the  battery  or  extreme  cruelty  and 
the  need  for  the  public  benefit  sought:  and 

(4)  the  battered  alien,  child,  or  parent  no 
longer  resides  in  the  same  household  as  the 
abuser. 

Each  of  these  four  requirements,  and 
processes  for  assuring  that  an  applicant 
meets  these  requirements,  are  discussed  in 
detail  below.  (In  addition  to  these  four 
requirements,  the  alien  must  of  course  meet 
the  eligibility  criteria  of  the  particular 


>  Some  applicants  may  possess  doctmwnts 
demonstrating  that  tbey  have  bean  admittad  to  tha 
United  States  because  of  battery  or  extreme  cruelty 
tiiat  occumd  outside  of  the  United  States,  but  this 
is  insufficient  by  itself  to  make  them  eligible  Cor 
benefits  under  section  431(c).  Section  431(c)  does 
not  apply  unless  some  battery  or  extreme  cruelty 
occumd  in  the  United  States. 
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program  from  which  benefits  are  sought.)  A 
benefit  provider  must  determine  that  an 
applicant  satisfies  all  four  requirements.  If  an 
applicant  presents  documentation  indicating 
that  an  INS  1-130  petition  has  been  filed  on 
the  applicant's  behalf  imder  the  INA 
provisions  listed  in  subparagraph  (a)  of 
requirement  one  below,  or  that  the  applicant 
has  filed  an  INS  1-360  petition  under  the  DMA 
provisions  listed  in  subparagraph  (b)  of 
requirement  one  below,  the  benefit  provider 
should  determine  whether  the  applicant 
meets  the  other  three  requirements  for 
qualified  alien  status  (including  battery  or 
extreme  cruelty)  before  verifying  his  or  her 
immigration  status  with  the  INS.  If  an 
applicant  presents  dociunentation  indicating 
that  he  or  she  has  filed  an  INS  1-360  petition 
based  on  one  of  the  INA  provisions  listed  in 
subparagraph  (c)  or  (d)  of  requirement  one 
below,  or  has  sought  suspension  of 
deportation  or  cancellation  of  removal  from 
the  EOIR  under  one  of  the  INA  provisions 
listed  in  subpAagraph  (e)  of  requirement  one 
below,  QMS  or  EOIR  will  make  the 
determination  as  to  battery  or  extreme  _. 

cruelty.  In  such  cases,  the  benefit  provider 
may  contact  the  INS  or  the  EOIR  as 
applicable  to  initiate  the  verification  pr(x»ss 
prior  to  determining  if  the  applicant  meets 
the  other  two  requirements  for  qualified  alien 
sutus.  After  contacting  the  INS  or  the  EOIR. 
the  benefit  provider  should  continue 
reviewing  the  applicant's  eligibility  for 
qualified  alien  status  under  requirements 
three  and  four  below,  and  should  not  delay 
this  evaluation  while  awaiting  a  response 
from  the  INS  or  the  EOIR 

Requirement  1:  Appropriate  INS  Status. 
You  must  determine  that  the  INS  or  the 
EOIR,  as  applicable,  has  approved  an 
applicant's  petition  or  application  or  has 
found  that  the  applicant's  pending  petition  or 
application  sets  forth  a  prima  facie  case, 
under  one  of  the  following  provisions  of  the 
INA: 

(a)  Section  204(aKl)(A)(i)  and 
204(a)(l)(B)(il  of  the  INA  (governing 
eligibility  to  receive  law  permanent  resident 
("LPR")  status  as  a  spouse  or  child  of  a  U.S. 
citizen,  or  as  a  spouse,  child  or  unmarried 
son  or  daughter  of  an  LPR,  based  on  the 
petition  of  a  spouse  orpacant); 

(b)  Section  204(a)(l)(AKii)  of  the  INA 
(governing  eligibility  to  apply  for  LPR  status 
as  an  alien  who  is  the  widow  or  widower  of 
a  U.S.  citizen  to  whom  the  alien  had  been 
married  for  at  least  two  years  at  the  time  of 
such  citizen's  death); 

(c)  Sections  204(a)(lMAKiii)  and 
204(a)(l)(B)(ii)  of  the  INA  (governing 
eligibility  to  apply  for  LPR  status  as  an  alien 
who  is  the  spouse  of  a  U.S.  citizen  or  LPR, 
who  has  resided  with  the  spouse  in  the 
United  States,  and  who  (or  whose  child)  has 
been  subjected  to  battery  or  cruelty  in  the 
United  States  by  his  or  her  spouse); 

(d)  Sections  204(a)(lMA)(iv]  and 
204(a)(l)(BHiii)  of  the  INA  (governing 
eligibility  to  apply  LPR  status  as  an  alien 
who  is  the  child  of  a  U.S.  citizen  or  LPR,  and 
who  has  resided  with  that  parent  in  the 
United  States  and  been  subjected  to  battery 
or  cruelty  in  the  United  States  by  his  or  her 
citizen  or  LPR  parent);  or 

Section  244(a)(3)  of  the  INA  as  in  eCEsct 
prior  to  Apal  1, 1997,  or  section  204A(bK2) 


of  the  INA  (governing  the  Attorney  General's 
authority  to  suspend  deportation  or  cancel 
the  removal  and  adjust  the  status  of  an  alien 
if  the  alien  or  the  alien's  child  has  been 
subjected  to  battery  or  extreme  cruelty  in  the 
United  States  by  a  spouse  or  parent  who  is 
a  U.S.  citizen  or  LPR).^  Note:  Only  this 
provision  of  the  INA  allows  the  alien  parent 
of  a  battered  child  to  obtain  relief  from 
deportation  or  removal  even  if  he  or  she  is 
not  married  to  the  U.S.  citizen  or  LPR  parent. 
This  includes  aliens  who  were  never  married 
to  the  U.S.  citizen  or  LPR  parent,  aliens  who 
are  divorced  from  the  U.S.  citizen  or  LPR. 
Under  the  provisions  described  in  (a}-(d) 
above,  the  alien  must  have  been  married  to 
the  U.S.  pitizen  or  LPR  spouse  at  the  time  the 
petition  was  filed.  Unmuried  children  of 
U.S.  citizen  or  LPRs  less  than  21  yean  of  age 
may  petition  for  admission  as  a  battered 
child  under  the  provision  described  in  (a)  at 
(d)  at  any  time,  regardless  of  their  parents' 
marital  status. 

Oocuine/itotion 

As  set  forth  in  Step  3  of  the  Interim 
Guidance  regarding  verification  of  qualified 
alien  status,  you  should  ask  the  alien  to 
present  documentation  demonstrating  his  or 
her  immigration  status.  As  described  in  tha 
Interim  Guidance,  if  the  documentation 
indicates  that  the  applicant  fall  into  one  of 
the  categories  listed  in  (a)-(e)  above  and 
reasonably  appears  on  its  face  to  be  genuine 
(or,  if  your  program  already  has  agisting 
guidance  or  procedures  mandating  a  higher 
standard  of  proof  for  acceptance  of 
documentary  evidence  of  immigration  status. 
the  document  satisfies  that  hig^r  standard) 
and  to  relate  to  the  individual  presenting  it, 
you  should  accept  the  documentation  as 
conclusive  evidence  that  the  applicant 
satisfies  requirement  one  and  should  not 
verify  immigration  status  with  the  INS  or  the 
EOIR.  If,  based  on  your  review  of  the 
documents  presented,  you  are  considering 
determining  that  an  applicant  does  not  have 
the  requisite  immigration  status  and  thus  is 
not  eligible  for  the  benefits  requested  based 
on  his  or  her  immigration  status — e.g., 
because  the  documents  does  not  on  its  face 
reasonably  appear  to  be  genuine  (or  to  satisfy 
a  higher  applicable  standard),  to  demonstrate 
that  the  applicant  falls  into  any  of  the 
categories  listed  in  (a)-{e)  above,  or  to  relate 
to  the  person  presenting  it — ^you  should 
check  with  the  INS  or  the  EOIR  as  applicable 
to  verify  the  information  presented  by  the 
applicant  To  verify  status  with  the  ENS,  in 
most  cases,  your  should  fax  the  INS  Request 
Form,  on  your  agency  letterhead,  as  well  as 
a  copy  of  the  document(s)  provided  by  the 
appUcant,  to  the  INS  Vermont  Service  Center. 
In  some  cases,  as  detailed  in  footnote  three 
below,  request  for  INS  verification  should  be 
submitted  to  the  local  INS  office  using  from 
G-845  and  its  supplement  To  verify  status 
with  the  EOIR,  you  should  fox  the  EOIR 
Request  Form  on  your  agency  letterhead,  as 


well  as  a  copy  of  the  document(s)  provided 
by  the  applicant,  to  the  court  administrator 
of  the  appropriate  immigration  court. 

Applicants  who  have  filed  a  petition  oc 
application  or  had  a  petition  or  application 
filed  on  their  behalf,  as  applicable,  under  any 
of  the  above-described  provisioiu  of  the  INA 
will  apply  to  a  benefit  provider  in  one  of 
seven  possible  situations  described  below. 

(1)  With  dociunentation  evidencing  an 
approved  petition  or  application  under  one 
of  the  provisions  listed  in  (a)-{e)  above: 

(a)  INS  Form  1-551  ("Resident  Alien  Card" 
or  "Alien  Registration  Receipt  Card", 
commonly  known  as  a  "green  card")  virith 
one  of  the  following  INS  class  of  admission 
("COA")  codes  printed  on  the  front  of  a 
white  card  or  the  back  of  a  pink  card 
demonstrates  approval  of  a  petition  under 
paragraphs  (a)-{b)  above:  ^  ARl.  AR6.  C20 
through  C29,  CFl.  CF2,  CRl.  CR2,  CR6,  CR7, 
CXI  through  CX3,  CX6  through  CX8.  F20 
through  F29,  FXl  through  FX3,  FX6  through 
FX8,  IFl,  IF2,  IRl  through  IR4,  IR6  through 
IR9,  IWl,  IW2,  IW6,  IW7.  MR6,  MR7,  P21 
through  P23,  or  P26  through  P28; 

(b)  INS  Form  1-551  vrith  one  of  the 
following  COA  codes  stamped  on  the  lower 
left  side  of  the  back  of  a  pink  card 
demonstrates  approval  of  a  petition  imder 
paragraphs  (c)-<d)  above:  IBl  through  IB3, 
IB6  through  IBS,  Bll,  B12.  B16,  B17,  B20 
through  B2g,  B31  through  B33,  B3e  through 
B38,  BXl  through  BX3,  or  BX6  through  BX8: 

(c)  INS  Form  1-551  with  COA  code  Z13 
may  demonstrate  approval  of  a  petition 
imder  paragraph  (e)  above;  if  an  alien 
claiming  approved  status  presents  a  card 
bearing  the  code  Z13,  determine  where  the 
card  was  issued  by  asking  the  alien  where  he 
or  she  received  the  grant  of  suspension  of 
deportation,  and  then  fox  the  EOIR  Request 
Form  on  your  agency  letterhead,  as  well  as 

a  copy  of  the  card  and  any  other  document(s} 
presented  by  the  alien,  to  the  EOIR  court  that 
granted  the  alien's  suspension.  If  the  alien 
does  not  recall  where  the  grant  of  suspension 
of  deportation  was  received,  compare  the  city 
code  on  the  card  to  the  list  of  city  codes 
attached  to  this  Exhibit,  and  fax  the  EOIR 
Request  Form  on  your  agency  letterhead,  as 
weU  as  a  copy  of  the  card  and  any  other 
document(s)  presented  by  the  alien,  to  the 
Court  Administrator  of  the  EOIR  court  closest 
to  the  cify  where  the  green  card  was  issued; 

(d)  Unexpired  Temporary  1-551  stamp  in 
foreign  passport  or  on  INS  Form  1-94  with 
one  of  the  COA  codes  specified  in  the 
preceding  three  paragraphs  (if  the  temporary 
stamp  or  the  INS  Form  1-94  bean  the  code 


'  While  this  provision  includes  unabiued  alien 
parents  of  battered  children,  it  does  not  include 
unabused  alien  children  of  battered  parents.  This 
rule  stands  in  contrast  to  the  self-petitioning 
provisions  described  in  (c)  above,  which  battered 
spouses  of  U.S.  citizen  or  LPRs  can  include  tlunr 
alian  children  in  tliair  petitions  tor  status. 


'  The  green  card  codes,  green  card  types,  and 
stamps  in  ibieign  passports  or  on  INS  Fonn  1-44 
that  demonstrate  an  approved  petition  or 
application  under  one  of  the  provisions  listed  in 
(a)-(b)  above  are  too  numerous  to  describe  here.  If 
an  alien  claiming  approved  status  presents  a  co«le 
di^rent  than  those  enumerated,  or  if  you  cannot 
determine  the  class  of  admission  from  the  I-5S1 
stamp,  you  should  file  INS  Form  G-84S.  and  the  C- 
845  Supplement  (mark  item  six  on  the  Supplement] 
along  with  a  copy  of  the  document(s)  presented, 
with  the  local  INS  office  in  order  to  determine 
whether  the  applicant  gained  his  or  her  status 
because  he  or  she  was  the  spouse,  widow,  or  cliild 
of  a  U.S.  citizen  or  the  spouse,  child,  or  uimiarried 
son  or  daughter  of  ao  LPR.  (See  Attachment  1  to 
Interim  Guidance.) 
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Zl3,  follow  the  process  described 
immediately  above);  if  it  bears  another  code 
Of  you  cannot  determine  what  the  COA  code 
is,  follow  the  process  outlined  in  footnote 
three;* 

(e)  INS  Form  1-797  indicating  approval  of 
an  INS  1-130  petition  (only  1-130  petitions 
describing  the  following  relationships  may  be 
accepted:  husbands  or  wives  of  U.S.  citizens 
or  LPRs,  unmarried  children  under  21  years 
old  of  U.S.  citizens  or  LPRs,  or  unmarried 
children  21  or  older  of  LPRs).  or  approval  of 
an  1-360  petition  (only  1-360  approvals  based 
on  status  as  a  widow/widower  of  a  U.S. 
citizen  or  as  a  self-petitioning  spouse  or  child 
of  iB  abusive  U.S.  dtixen  or  LPR  may  be 
■ooaptsd):  *  or 

(f)  A  final  order  of  an  Immigration  Judge 

or  the  Board  of  Immigration  Appeals  granting 
suspension  of  deportation  under  section 
244(aK3)  of  the  INA  as  in  effect  prior  to  April 
1, 1997,  or  cancellation  of  renKival  under 
section  240A(bM2)  of  the  INA.  If  the  court  or 
Board  order  does  not  indicate  that 
•Ugpension  of  deportation  or  cancellation  of 
naoval  was  granted  under  section  244(a)(3) 
arM0A(b)(2),  you  should  fax  the  EOIR 
Riqaest  Form  on  your  agency  letterhead,  as 
well  as  a  copy  of  the  order,  to  the  court 
administrator  of  the  EOIR  court  issuing  the 
order,  and  ask  the  court  to  notify  you  of  the 
INA  provision  under  which  the  applicant 
was  granted  relief. 

(2>  With  docimientation  demonstrating  that 
the  applicant  has  established  a  prima  facie 
case  *  under  one  of  the  provisions  described 
in  (c),  (d)  or  (a)  above: 

(a)  INS  Form  1-797  indicating  that  the 
applicant  has  established  a  prima  facie  case; 
or 

(b)  An  immigration  court  or  Board  of 
Immigration  Appeals  order  indicating  that 


*  If  an  applicant  poaasMea  the  documents  listed 
In  ilMns  (a)  through  (d).  the  applicant  baa 
aslabUahad  tliat  ha  or  aha  ia  a  lawful  pennanent 
rsridmtand  thorefon  ia  a  qualifiad  alien.  You 
should  nonethelesa  proceed  with  the  analyaia  of 
requirements  2  through  4  to  determine  if  the 
■Hlkant  qualifiea  for  the  battered  exception  to  the 
OHBing  provisions  (see  Part  HA  below). 

*INS  Form  1-797  ia  uaed  for  numerous  categories 
of  petitions,  and  ia  used  to  indicate  both  receipt  of 
a  petition  and  approval  or  denial  of  a  petition.  It 
will  also  be  used  to  indicate  tliat  an  applicant  has 
ael  forth  a  prima  facie  caae.  Thus,  it  is  important 
to  read  the  language  on  the  Form  1-797  presented 
by  an  applicant  to  ensure  tiut  it  is  more  than  a 
receipt,  and  specifically  that  it  (aj  denotes  filing 
under  one  of  the  provisions  specified  above,  and  (b) 
denotes  approval  of  the  petition  or  a  finding  that 
a  prima  bcie  caae  baa  been  demonatratad.  Sample 
copiea  of  Ponn  1-797  are  attached  to  this  Exhibit 

*  Becauae  the  INS  haa  not  previously  been 
isquiied  to  conduct  prima  facie  assessments,  it  ia 
implementing  procedures  (which  will  become 
affective  upon  publication  of  an  interim  rule)  to 
expedite  the  review  of  1-360  petitions  under  the 
provisions  described  in  (cl  and  (d)  above  and  to 
notify  the  applicant  within  three  weeks  of  INS' 
raoaipt  of  the  petition  if  he  or  she  has  set  forth  a 
pdina  facie  case.  Similarly,  the  EOIR  has  not 
previously  been  required  to  conduct  the  prima  facie 
assessment  which  is  required  under  the  provisions 
described  in  (e)  above.  The  EODt  is  currently 
working  to  implement  a  process  for  determining 
whether  an  applicant  bas  set  forth  a  prima  facie 
case.  Applicants  in  deportation  or  removal 
proceedings  who  are  in  need  of  a  prima  facie 
determination  should  contact  the  appropriate 
immigration  court. 


the  applicant  has  established  a  prima  facie 
case  for  suspension  of  deportation  under  INA 
section  244(a)(3)  as  in  effect  prior  to  April  1. 
1997,  or  cancellation  of  removal  under 
section  240A(b)(2)  of  the  INA. 

(3)  With  documentation  indicating  that  the 
applicant  has  filed  a  petition  or  that  a 
petition  has  been  filed  on  the  applicant's 
behalf,  as  applicable,  under  one  of  the 
provisions  listed  in  (c)  or  (d)  above,  but  with 
no  evidence  of  approval  of  the  petition  or 
establishment  of  a  prima  facie  case,  in  which 
case  the  benefit  provider  should  determine 
from  the  documentation  when  the  pietition 
was  filed  and  take  the  actions  set  forth  below: 

(a)  Applicants  with  petitions  filed  before 
June  7, 1997  should  have  an  INS  Fonp  1-797 
indicating  filing  of  the  1—360  petition  by 
"self-petitioning  spouse  [or  child]  of  abusive 
U.S.Q  or  LPR."  a  file-stamped  copy  of  the 
petition,  or  another  document  demonstrating 
filing  (including  a  cash  register  or  computer- 
generated  receipt  indicating  filing  of  Form  I- 
360).  but  the  INS  «irill  not  have  determined 
whether  the  applicant's  petition  sets  forth  a 
prima  facie  case.  (If  the  applicant  has  no 
proof  of  filing,  you  should  follow  the 
instructions  in  paragraph  6.)  You  should 
request  that  the  INS  expedite  adjudication  of 
the  petition  or  that  a  prima  facie 
determination  be  made  by  faxing  the  INS 
Request  Form  on  your  agency  letterhead,  to 
the  INS  Vermont  Service  Center,  inquires 
about  these  cases  may  also  be  submitted  in 
the  same  manner  to  the  INS  Vermont  Service 
Center. 

(b)  Applicants  with  petitions  filed  after 
June  7, 1997  should  have  an  INS  Form  1-797 
indicating  filing  of  the  1-360  petition,  but 
may  have  only  a  copy  of  the  petition  and 
proof  of  mailing.  Witiiin  three  weeks  of 
filing,  INS  will  send  to  the  applicant  either 
an  approval  notice,  a  notice  of  prima  facie 
case,  or  a  request  for  additional 
docimientation.  In  some  cases,  the  applicant 
will  receive  both  a  notice  of  prima  facie  case 
and  a  request  for  additional  documentation. 
Upon  publication  of  an  interim  prima  facie 
rule,  INS  will  begin  the  process  of 
determining  whether  an  applicant's  petition 
sets  forth  a  prima  facie  case.  If  three  weeks 
have  elapsed  since  the  filing  of  the  petition, 
you  may  determine  the  status  of  the  case  by 
(axing  the  INS  Request  Form,  on  your 
letterhead,  to  the  Vermont  Service  Center. 

Please  not  that  the  prima  fade 
determination  is  an  interim  determination. 
An  INS  notice  of  prima  fiacie  case  will  expire 
upon  issuance  of  a  final  decision  by  the  INS 
or  150  days  after  issuance,  whichever  is 
earlier.  An  EOIR  prima  facie  determination 
will  expire  upon  the  date  of  the  applicant's 
hearing  on  the  merits  of  his  or  her  case,  or 
if  made  by  the  Board  of  Immigration  Appwals, 
upon  issuance  of  the  Board's  decision  on  the 
appeal.  In  order  to  remain  eligible  for 
benefits  after  the  expiration  of  a  notice  of 
prima  facie  case  an  applicant  must  either 
request  and  obtain  a  renewal  of  the  prima 
bcie  detannination  firom  the  INS  or  the  EOIR, 
as  applicable,  or  must  present  the  benefit 
provider  with  a  copy  of  one  of  the  documents 
listed  in  paragraph  one  above  indicating  that 
his  or  her  petition  or  application  has  been 
approved. 

(4)  With  documentation  indicating  that  the 
applicant  has  filed  a  petition  or  that  a 


petition  was  filed  on  his  or  her  behalf,  as 
applicable,  under  one  of  the  provisions  listed 
in  (a)  or  (b)  above  (the  documentation  must 
indicate  that  the  applicant  is  the  widow/ 
widower  of  a  U.S.  citizen,  the  husband  or 
wife  of  a  U.S.  Qtizen  or  LPR,  the  tmmarried 
child  \mdet  age  21  of  a  U.S.  citizen  or  LPR, 
or  the  immairied  child  age  21  or  older  of  an 
LPR): 

•  For  aliens  on  whose  behalf  a  petition  has 
been  filed:  INS  Form  1-797  indicating  filing 
of  an  INS  1—130  f>etition,  a  file-stamped  copy 
of  the  petition,  or  another  document 
demonstrating  filing  (including  a  cash 
register  or  computer-generated  receipt 
indicating  filing  of  Form  1-130)  (a  sample 
copy  of  Form  1-130  is  attached  to  this 
Exhibit). 

•  For  self-petitioning  widows  or  «vidower8: 
a  file-stamped  copy  of  the  INS  1-360  petition, 
or  another  doctmient  demonstrating  filing 
(including  a  cash  register  or  computer- 
generated  receipt  indicating  filiag  of  Form  I- 
360). 

A  prima  facie  determination  will  not  have 
Been  made  with  regard  to  these  petitions. 
You  should  request  that  the  INS  ex{>edite 
adjudication  of  the  petition  or  that  a  prima 
focie  determination  be  made  by  foxing  the 
INS  Request  Form  on  your  agency  letterhead, 
to  the  INS  Vermont  Service  Center.  Inquires 
about  these  cases  may  also  be  submitted  in 
the  same  manner  to  the  INS  Vermont  Service 
Center. 

Applicants  who  are  beneficiaries  of  1-130 
petitions  will  have  had  a  petition  filed  on 
their  behalf.  The  petition  process  gives  the 
spouse  or  parent  of  the  applicant  ultimata 
control  over  the  dispositum  of  the  petition. 
If  the  spouse  or  parent  is  the  abuser,  he  or 
she  can  nullify  the  petition  either  by 
withdrawing  it  or  by  divorcing  the  alien 
before  the  alien  is  able  to  obt«in  a  green  card. 
Because  the  most  current  information 
regarding  the  status  of  a  pending  1-130 
petition  will  reside  writh  the  batterer  until  an 
applicant  bas  received  his  or  her  green  card, 
you  should  query  INS  regarding  the 
appUcant's  continued  eligibility  each  time 
you  recertify  the  applicant  for  eleigiblity 
imder  general  program  guidelines.  For  these 
reasons,  and  because  a  self-petitioning 
applicant  may  be  ^ble  to  obtain  employment 
authorization,  an  alien  who  is  eligible  to  self- 
petition  under  the  Violence  Against  Women 
Act  should  be  strongly  encouraged  to  do  so. 
(Note:  The  alien  must  be  the  spouse  or  child 
of  the  abuser  and,  in  the  case  of  a  spousal 
petition,  still  be  married  to  the  abuser  when 
the  petition  is  filed.)  The  applicant  should 
also  be  directed  to  the  INS  forms  request  line 
and  the  National  Domestic  Violence  Hodine 
as  set  faith  on  page  one. 

(5)  Documentation  indicating  that  the  INS 
has  initiated  de(K>rtation  or  removal 
pr(H:8edings  in  which  relief  under  the 
provision(s)  listed  in  section  (e)  above  may 
be  available  (copies  of  the  documents  listed 
below  are  attached  to  this  Exhibit): 

•  an  "Order  to  Show  Cause"; 

•  a  "Notice  to  Appear";  or 

•  a  "Notice  of  Hearing  in  Deportation 
Proceedings." 

You  should  inform  the  applicant  that,  if 
the  applicant  or  the  applicant's  child  has 
been  battered  or  subjected  to  extreme  cruelty 
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in  the  United  States  by  a  spouse  or  parent 
who  is  a  U.S.  citizen  or  LPR,  and  the 
applicant  has  been  present  in  the  United 
States  for  at  least  three  years,  he  or  she  may 
file  an  application  with  the  EOIR  requesting 
suspension  of  deportation  or  cancellation  of 
removal  as  applicable.  You  should  also  notify 
the  applicant  that,  upon  filing  the 
application,  he  or  she  may  ask  the  court  to 
make  a  prima  focie  evaluation  of  the 
application  and  that,  if  the  court  indicates 
that  the  applicant  has  set  forth  a  prima  fade 
case  for  relief,  he  or  she  should  return  to  your 
agency  to  complete  the  benefit  eligibilify 
evaluation  process  (see  also  footnote  six). 
You  shoula  also  refer  the  applicant  to  the 
National  Domestic  Violence  Hotline  as  set 
forth  on  page  one  so  that  he  or  she  may 
obtain  assistance  from  a  local  domestic 
violence  service  provider  and  referrals  to 
immigration  attorneys.  (Some  of  these 
applicants  will  also  have  sought  the  relief 
described  in  (aHd)  above.  Thus  the 
applicant  may  have  an  1-797  indicating  that 
his  or  her  petition  has  been  granted  or  that 
the  petition  sets  forth  a  prima  fecie  case,  or 
an  1-797  receipt  indicating  that  a  petition  has 
recentiy  been  filed.  You  should  only  follow 
the  procedures  described  in  this  paragraph  if 
the  applicant  does  not  have  such  a  petition 
pending  with  the  INS.) 

(6)  With  minimal  or  no  docimientation 
regarding  the  claimed  filing:  Because  of  the 
nature  of  abusive  relationships,  applicants 
may  not  have  copies  of  the  documents  that 
have  been  filed  by  them  or  on  their  behaU. 

If  the  applicant  has  some  documentation,  but 
it  is  inn^cient  to  demonstrate  filing. 
establishment  of  prima  focie  case  or  approval 
of  a  petition,  you  should  fax  the  INS  Request 
Form  on  your  agency  letterhead,  as  well  as 
a  copy  of  any  document(s)  provided  by  the 
applicant,  to  the  INS  Vermont  Service  Center 
in  order  to  determine  the  applicant's  status. 
If  the  applicant  has  no  documentation,  but  is 
certain  that  a  petition  has  been  filed  by  his 
or  her  spouse  or  parent,  you  should  fox  the 
INS  Request  Form  to  the  INS  Vennont 
Service  Center.  If  the  applicant  has  no 
documenfotion  and  is  uncertain  whether  a 
petition  has  been  filed  on  his  or  her  behalf, 
you  should  refer  the  applicant  to  the  National 
Domestic  Violence  Htrtline  as  set  forth  on 
page  one. 

(7)  Without  having  filed  one  of  the  above 
petitions,  but  with  focts  indicating  a  basis  to 
file  such  a  petition:  You  should  refer  such 
applicants  to  the  INS  forms  request  line  and 
to  the  National  Domestic  Violence  Hotline  as 
set  forth  on  page  one. 

Requirement  2:  Battered  or  Sub/ected  to 
Extreme  Cruelty.  You  must  also  determine 
whether  an  applicant,  his  or  her  child,  or,  in 
the  case  of  an  alien  child,  his  or  her  parent, 
has  been  battered  or  sub)ected  to  extreme 
cruelty  (as  defined  below)  as  follows: 

•  in  the  case  of  an  abused  alien:  the  alien 
has  been  battered  or  subjected  to  extreme 
cruelty  in  the  United  States  by  a  spouse  or 
parent  of  the  alien,  or  by  a  member  of  the 
spouse  or  parent's  family  residing  in  the 
same  household  as  the  alien  if  the  spouse  ot 
parent  consents  to  or  acquiesces  in  such 
battery  or  cruelty; 

•  in  the  case  of  an  alien  whose  child  is 
abused:  the  alien's  child  has  been  battered  or 


subjected  to  extreme  cruelty  in  the  United 
States  by  a  spouse  or  puent  of  the  alien,  or 
by  a  member  of  the  spouse  or  parent's  family 
residing  in  the  same  household  as  the  alien 
if  the  spouse  or  parent  consents  to  or 
acquiesces  in  such  battery  or  cruelfy,  and  the 
alien  did  not  actively  participate  in  the 
battery  or  cruelty; 

•  in  the  case  of  an  alien  child  whose 
parent  is  abused:  the  alien  child's  parent  has 
been  battered  or  subjected  to  extreme  cruelfy 
in  the  United  States  by  the  parent's  spouse, 
or  by  a  member  of  the  spouse's  family 
residing  in  the  same  household  as  the  parent 
if  the  spouse  consents  to  or  acquiesces  in 
such  battery  or  cruelfy. 

(a)  Definitions  of  Battery,  Extreme  Cruelty 
and  Family  Member 

For  purposes  of  this  Guidance,  the  phrase 
"battered  or  subjected  to  extreme  cruelfy" 
has  the  meaning  set  forth  below.  This 
definition  is  dravrn,  with  slight  modification, 
from  the  INS  interim  rule,  "Petition  to 
Qassify  Alien  as  Inunediate  ReUtive  of  a 
United  States  Citizen  or  as  Preference 
Immigrant;  Self-Petitioning  for  Certain 
Battered  or  Abused  Spwuses  and  Children," 
61  Fed.  Reg.  13.061,  13074  (1996)  (8  CF.R. 
204.2(c)(vi)). 

Tha  phrase  "battered  or  subjected  to 
extreme  cruelfy"  includes,  but  is  not  limited 
to,  being  the  victim  of  any  act  or  threatened 
act  of  violence,  including  any  forceful 
detention,  which  results  at  threatens  to  result 
in  physical  or  mental  injury.  Psychological  or 
sexual  abuse  or  exploitation,  including  rape, 
molestation,  incest  (if  the  victim  is  a  minor), 
or  forced  prostitution  shall  be  considered 
acts  of  violence.  Other  abusive  actions  may 
also  be  acts  of  violence  under  this  rule.  Acts 
or  threataeded  acts  that,  in  and  of 
themselves,  may  not  initially  appear  violent 
may  be  part  of  an  overall  patiem  of  violence. 

"This  is  a  broad,  flexible  definition  that 
encompasses  all  types  of  battery  and  extreme 
cruelfy.  The  acts  mentioned  in  the  above 
definition  should  be  regarded  by  benefit 
providers  as  acts  of  violence  whenever  they 
occur,  so  long  as  one  or  more  of  the  acts  takes 
place  in  the  United  States  and  while  the 
family  relationship  between  the  abuser  and 
the  victim  exists.  It  is  not  possible,  however, 
to  identify  all  behaviors  that  could  be  acts  of 
violence  under  certain  circumstances,  and 
this  definition  does  not  contain  an 
exhaustive  list  of  the  acts  of  violence  that 
will  constitute  battery  or  extreme  cruelfy. 
Many  other  nonenumerated  abusive  actions 
will  also  constitute  an  act  or  threatened  act 
of  violence  under  this  definition. 

For  purposes  of  this  Guidance,  the  phrase 
"member  of  the  spouse  or  parent's  fainily" 
means  any  person  related  by  blood,  marriage, 
OT  adoption  to  the  spouse  or  parent  of  the 
alien,  or  any  person  having  a  relationship  to 
the  spouse  or  parent  that  is  covered  by  the 
civil  or  criminal  domestic  violence  statutes  of 
the  state  or  Indian  country  where  the  alien 
resides,  or  the  state  or  Indian  country  in 
which  the  alien,  the  alien's  child,  or  the  alien 
child's  parent  received  a  protection  order. 

(b)  Applicant  With  EOIR  Order  or 
Approved  INS  Petition  or  Other  Court  Order 
Based  on  Battery 

Applicants  with  approved  petitions  or 
orders  granted  under  one  of  the  provisions 


enumnated  in  paragraphs  (c),  (d)  or  (e)  of 
requirement  one  above  have  already  met  the 
requirement  of  demonstrating  battery  or 
extreme  cruelfy  pursuant  to  the  INS  rule. 
Thus,  the  benefit  provider  should  not  make 
a  new  determination  of  battery  or  cruelfy, 
and  should  instead  proceed  directly  to  the 
determination  of  substantial  connection 
under  requirement  three.  Similarly,  a 
protection  order  or  record  of  criminal 
conviction  satisfies  the  bettery  or  extreme 
cruelfy  requirement  for  applicants  in  the 
following  situations: 

•  any  applicant  who  has  or  has  had  a 
protection  order  issued  against  his  or  her 
spouse,  parent,  or  family  member  of  the 
spouse  or  parent  with  whom  the  applicant 
was  living; 

•  any  applicant  whose  child  has  at  has 
had  a  protection  order  issued  against  the 
applicant's  spouse,  parent,  or  family  membar 
of  the  spouse  or  parent  with  wh(Mn  the 
applicant  was  living  (including  protection 
orders  issued  to  the  applicant  on  behalf  of 
the  applicant's  abused  minor  child); 

•  any  applicant  who  is  an  alien  child  and 
whose  parent  has  or  has  had  a  protection 
order  issued  against  the  parent's  spouse,  or 
family  member  of  the  spouse  with  whom  his 
or  her  p>arent  was  living; 

•  any  appUcant  who  has  a  record  of 
criminal  conviction  of  his  or  her  spouse, 
parent,  or  foxoily  member  of  the  spouse  or 
parent  with  whom  the  applicant  was  living, 
for  committing  an  act  of  violence  against  the 
applicant  or  his  or  her  child;  or 

•  any  applicant  who  is  an  alien  child  and 
who  has  a  record  of  criminal  conviction  of 
his  or  her  parent's  spouse,  or  family  member 
of  the  spouse  with  whom  the  parent  was 
living  ,  for  committing  an  act  of  violence 
against  the  applicant's  parent. 

In  the  above  situations,  the  applicant  has 
established  battery  or  extreme  cruelfy  for 
purposes  of  this  Guidance,  and  you  should 
immediately  proceed  to  requirement  three.' 

(c)  All  Other  Applicants 

Except  for  applicants  addressed  in  (b) 
immediately  above,  an  applicant  must 
provide  evidence  of  abuse.  The  benefit 
provider  should  consider  any  credible 
evidence  proffered  by  the  applicant. 
Evidence  of  battery  or  extreme  cruelfy  (and 
in  the  case  of  a  petition  on  behalf  of  a  child, 
evidence  that  the  applicant  did  not  actively 
participate  in  the  abuse)  includes,  but  is  not 
limited  to,  reports  or  affidavits  from  police, 
judges  and  otiier  court  officials,  medical 
personnel,  school  officials,  clergy,  social 
workers,  counseling  or  mental  health 
persoimel,  and  other  social  service  agency 
piersonnel;  legal  documentation,  such  as  an 
order  of  protection  against  the  abuser  or  an 
order  convicting  the  abuser  of  committing  an 
act  of  domestic  violence  that  chronicles  the 
existence  of  abuse;  evideiice  that  indicates 


'  In  cases  where  INS  is  making  the  detannination 
regarding  battery  and  extreme  cruelty,  INS  will 
follow  its  regulations  as  set  forth  in  8  CF.R. 
204.2(cX2).  Under  these  regulations.  INS  will 
consider  protection  orders  and  criminal  convictions 
along  with  any  credible  evidence  relevant  to  the 
petition.  The  determination  of  what  evidence  is 
credible  and  the  weight  to  be  given  that  evidence 
rests  within  the  sole  discretion  of  INS.  See  8  CFJl. 
204(cK2)a). 
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fiiat  the  applicant  sought  safie-haven  in  a 
battered  women's  shelter  or  similar  refuge 
because  of  the  battery  against  the  applicant 
or  his  or  her  child;  or  photographs  of  the 
visibly  injured  applicant,  child,  or  (in  the 
cue  of  an  alien  child)  parent  supported  by 
affidavits.  An  applicant  may  also  submit 
(worn  affidavits  from  bmily  members, 
friends  or  other  third  parties  who  have 
personal  knowledge  of  the  battery  or  cruelty. 
Additionally,  an  applicant  may  submit  his  or 
her  own  affidavit,  under  penalty  of  perjury  (it 
doe*  not  have  to  be  notarized),  describing  the 
circumstances  of  the  abuse,  and  the  benefit 
provider  has  the  discretion  to  conclude  that 
the  affidavit  is  credible,  and,  by  itself  or  in 
coniunction  with  other  evidence,  provides 
relevant  evidence  of  sufficient  weight  to 
demonstrate  battery  or  extreme  cruelty.  The 
benefit  provider  should  keep  a  copy  of  all 
evidence  presented  by  the  applicant 

The  benefit  provider  should  bear  in  mind 
that,  due  to  the  nature  of  the  control  and  fear 
dynamics  inherent  in  domestic  violence, 
some  applicants  will  lack  the  best  evidence 
to  support  their  allegations  [e.g..  a  civil 
protection  order  or  a  police  report).  Thus,  the 
benefit  provider  will  need  to  be  flexible  in 
working  %vith  the  applicant  as  he  or  she 
attempts  to  assemble  adequate 
docimientation.  In  determining  the  existence 
of  battery  or  cruelty,  it  u  important  that  the 
benefit  provider  understand  both  the 
experience  of  intimate  violence  and  the 
applicant's  cultural  context.  The  dynamics  of 
domestic  violence  may  have  inhibited  the 
applicant  firom  seeking  public  or  professional 
responses  to  the  abuse  prior  to  applying  for 
benefits  needed  to  enable  the  applicant  to 
leave  the  abuser.  For  many  cultiual  groups, 
going  to  outsiders  for  help  is  viewed  as 
disloyalty  to  the  community  and  an 
embarrassment  to  the  family.  In  some 
cultiues,  for  example,  women  have  been 
conditioned  to  accept  the  authority  and 
control  of  their  husbands.  Thus,  there  may  be 
little  independent  documentary  evidence  of 
the  abuse;  the  benefit  provider  should  be 
sensitive  to  the  needs  and  situation  of  the 
abused  applicant  when  reviewing  allegations 
and  evidence  of  abuse. 

Many  applicants  will  have  had  an  1-130 
petition  filed  on  their  behalf  by  their  spouse 
or  parent,  in  which  case  the  spouse  or  parent 
will  have  ultimate  control  over  the 
disposition  of  the  petition.  If  the  spouse  or 
parent  is  the  abuser,  he  or  she  can  nullify  the 
petition  either  by  withdrawing  it  or  by 
divorcing  the  alien  before  the  alien  is  able  to 
obtain  a  green  card.  For  these  reasons,  and 
because  a  self-petitioning  applicant  may  be 
able  to  obtain  employment  authorization,  an 
alien  who  is  eligible  to  self-petition  (the  alien 
must  be  married  to  the  abuser  when  the 
petition  is  filed)  should  be  strongly 
encouraged  to  do  so.  The  applicant  should 
also  be  directed  to  the  INS  forms  request  line 
and  the  National  Domestic  Violence  Hotline 
as  set  forth  on  page  one. 

Requirement  3:  Substantia]  Connection 
Between  Battery  and  the  Need  for  Benefits. 
You  must  determine  whether  there  is  a 
substantial  connection  between  the  battery  or 
extreme  cruelty  to  which  the  applicant,  his 
or  her  child,  or  (in  the  case  of  an  alien  child) 
his  or  her  parent  has  been  subjected  and  the 


need  for  the  benefits  sought.  This 
requirement  will  not  be  satisfied  simply  by 
a  determination  that  an  applicant  has  been 
subjected  to  battery  or  extreme  cruelty.  To 
assist  benefit  providers  in  making  substantial 
connection  determinations,  and  as  required 
by  the  Budget  Act.  the  Attorney  General  has 
developed  a  list  of  circumstances,  set  forth 
below,  that  demonstrate  a  substantial 
connection  between  the  battery  or  extreme 
cruelty  suffered  by  an  applicant,  the 
applicant's  child,  or  (in  the  case  of  an  alien 
child)  the  applicant's  parent,  and  the  need 
for  the  benefit  sought.  You  may  refer  to  this 
list  as  a  guide  in  malting  substantial 
connection  determinations. 

Note:  The  Attorney  General's  Order  No. 
2097-97.  Determination  of  Situations  that 
Demonstrate  a  Substantial  Coimection 
Between  Battery  or  Extreme  Cruelty  and 
Need  for  Specific  Public  Benefits,  62  FR 
39874  Quly  24, 1997),  has  been  superseded 
by  amendments  in  the  Budget  Act.  Revised 
substantial  coimection  guidance  will  be 
issued  shortly.  In  the  meantime,  benefit 
providers  should  look  to  the  information 
contained  in  this  document  for  guidance  in 
making  substantial  connection 
determinations. 

•  Where  the  benefits  are  needed  to  enable 
the  applicant,  the  applicant's  child,  and/or 
(in  the  case  of  an  alien  child),  the  applicant's 
ptarent  to  become  self-sufficient  following 
separation  from  the  abuser 

•  Where  the  benefits  are  needed  to  enable 
the  applicant,  the  applicant's  child,  and/or 
(in  the  case  of  an  alien  child)  the  applicant's 
parent  to  escape  the  abuser  and/or  the 
community  ia  which  the  abuser  lives,  or  to 
ensure  the  safety  of  the  applicant,  the  * 
applicant's  child,  or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  from  the  abuser, 

•  Where  the  benefits  are  needed  due  to  a 
loss  of  financial  support  resulting  from  the 
applicant's,  his  or  her  child's,  and/or  (in  the 
case  of  an  alien  child)  his  or  her  parent's 
separation  from  the  abuser, 

•  Where  the  benefits  are  needed  because 
the  battery  or  cruelty,  separation  from  the 
abuser,  or  work  absences  or  lower  job 
performance  resulting  from  the  battery  or 
extreme  cruelty  or  from  legal  proceedings 
relating  thereto  (including  resulting  child 
support,  child  custody,  and  divorce  actions) 
cause  the  applicant,  fhe  applicant's  child, 
and/or  (in  the  case  of  an  alien  child)  the 
applicant's  ptarent  to  lose  his  or  her  job  or  to 
earn  less  or  to  require  the  applicant,  the 
applicant's  child,  and/or  (in  the  case  of  an 
alien  child)  the  applicant's  parent  to  leave 
his  or  her  job  for  saisty  reasons; 

•  Where  the  benefits  are  needed  because 
the  applicant,  the  applicant's  child,  or  (in  the 
case  of  an  alien  child)  the  applicant's  parent 
requires  medical  attention  or  mental  health 
counseling,  or  has  become  disabled,  as  a 
result  of  the  battery  or  extreme  cruelty; 

•  Where  the  benefits  are  needed  because 
the  loss  of  a  dwelling  or  source  of  income  or 
fear  of  the  abuser  following  separation  from 
the  abuser  jeopardizes  the  applicant's  or  (in 
the  case  of  an  alien  child)  the  parent's  ability 
to  care  for  his  or  her  children  (e.g.,  inability 
to  house,  feed,  or  clothe  children  or  to  put 
children  into  a  day  care  for  fear  of  being 
found  by  the  abuser): 


•  Where  the  benefits  are  needed  to  provide 
medical  care  during  a  pregnancy  resulting 


•  Where  the  benefits  are  needed  to 
alleviate  nutritional  risk  or  need  resulting 
from  the  abuse  or  following  separation  from 
the  abuser 

"  d  topr 
resulti] 
from  the  abuser's  sexual  assault  or  abuae  of, 
or  relationship  with,  the  applicant,  the 
applicant's  child,  and/or  (in  the  case  of  an 
alien  child)  the  applicant's  parent  and/or  to 
care  for  any  resultiiag  children;  or 

•  Where  medical  coverage  and/or  health 
care  services  are  needed  to  replace  medical 
coverage  or  health  care  services  the 
applicant,  the  applicant's  child,  or  (in  the 
case  of  an  alien  child)  the  applicant's  parent 
had  when  living  with  the  abuser. 

Requirement  4:  Battered  Applicant  No 
Longer  Resides  in  the  Same  Household  with 
Batterer.  Before  providing  benefits,  you  must 
determine  that  the  battered  applicant,  child 
or  parent  no  longer  resides  in  the  same 
household  or  £>mily  eligibility  unit  as  the 
batterer.  Although  an  applicant  is  not  a 
qualified  alien  eligible  for  benefits  until  the 
battered  applicant  ort^ild,  or  parent  ceases 
residing  with  the  batterer,  applicants  will 
generally  need  the  assurance  of  the 
availability  of  benefits  in  order  to  be  able  to 
leave  their  batterer  and  survive 
independently.  Wherever  possiUe  in  this 
situation,  the  benefit  provider  should 
complete  the  eligibility  determination 
process  and  approve  the  applicant  for  receipt 
of  benefits  pending  the  applicant's 
demonstration  that  the  applicant,  his  or  bar 
child,  and/or  (in  the  case  of  an  alien  child) 
his  or  bet  parent  have  separated  from  the 
batterer.  The  applicant  can  then  make 
arrangements  to  leave  the  batterer's  residence 
secure  in  the  knowledge  that  benefits  will  be 
provided  as  soon  as  he  or  she  leaves. 

You  should  consider  any  relevant  credible 
evidence  supporting  the  claim  of  non- 
residency  wiUi  the  batterer,  including,  but 
not  limited  to.  any  of  the  following:  A  civil 
protection  order  requiring  the  batterer  to  stay 
away  from  the  applicant  or  the  applicant's 
children  or  parent,  or  evicting  the  batterer 
from  the  applicant's  residence;  employment 
records;  utility  receipts;  school  records; 
hospital  or  medical  records:  rental  records  or 
records  from  a  building  or  property  manager, 
an  affidavit  from  a  staff  member  at  a  shelter 
for  battered  women  or  homeless  persons, 
family  members,  friends  or  other  third  parties 
with  personal  knowledge,  or  from  the 
battered  applicant  himself  or  herself,  or  any 
other  records  establishing  that  the  applicant 
or  his  or  her  child  or  parent  no  longer  resides 
with  the  abusive  spouse,  parent,  or  family 
member. 

Note:  While  qualified  alien  status  will 
make  the  battered  applicant,  the  battered 
applicant's  children,  or  the  parent  of  a 
battered  child  eligible  for  certain  federal 
public  benefits,  it  will  not  make  them  eligible 
for  all  fisderal  public  benefits.  See  Interim 
Guidance  and  Attachments  6  and  7  thereto 
for  the  fectors  that  determine  a  qualified 
alien's  eligibility  for  particular  benefits. 

U.  EXEMPTION  FROM  DEEMING 
REQUIREMENTS 

A.  Battered  Aliens 

Section  421  of  the  Act  (as  amended  by  the 
Immigration  Act  and  the  Budget  Act)  requires 
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that,  upon  th^  effective  date  of  the  newly 
required  affidavit  of  support  and  subject  to 
the  exceptions  described  below,  when 
determining  eligibility  for  fsderal  means- 
tested  public  benefito  and  the  amount  of  such 
benefits  to  which  an  alien  applicant  is 
entitled,  agencies  must  include  as  income 
and  resources  of  the  alien,  the  income  and 
resources  of  the  spouse  of  the  alien  and  any 
other  person  executing  an  affidavit  of  support 
on  behalf  of  the  alien.  An  alien  is  exempt 
from  these  "deeming"  requirements  for  a 
period  of  one  year,  however,  if 

(1)  in  the  case  of  an  abused  alien, 

(a)  the  alien  has  been  battered  or  subjected 
to  extreme  cruelty  in  the  United  States  by  a 
spouse  or  parent  of  the  alien,  or  by  a  member 
of  the  spouse  or  parent's  family  residing  in 
the  same  household  as  the  alien  if  the  spouse 
or  parent  consents  to  or  acquiesces  in  such 
battny  or  cruelty;  (b)  there  is,  in  the  opinion 
of  the  agency  providing  such  benefits,  a 
snbstantial  connection  between  the  battery  or 
extr«ne  cruelty  and  the  need  for  the  benefit 
sought;  and  (c)  the  battered  alien  no  longer 
resides  in  the  same  household  as  the  abuser, 

(2)  in  the  case  of  an  alien  whose  child  is 
abused: 

(a)  the  alien's  child  has  been  battered  or 
subjected  to  extreme  cruelty  in  the  United 
States  by  a  spouse  or  parent  of  the  alien,  or 
by  a  member  of  the  spouse  or  parent's  family 
residing  in  the  same  household  as  the  alien 


if  the  spouse  or  parent  consents  to  or 
acquiesces  in  such  battery  or  cruelty,  and  the 
alien  did  not  actively  participate  in  die 
battery  or  cruelty;  (b)  there  is.  in  the  opinion 
of  the  agency  providing  such  benefito,  a 
substantial  oHmection  between  the  battery  or 
extreme  cruelty  and  the  need  for  the  benefit 
sought;  and  (c)  the  battered  child  no  longer 
resides  in  the  same  household  as  the  abuser 

(3)  in  the  case  of  an  alien  child  whose 
parent  is  abused: 

(a)  the  alien  child's  parent  has  been 
bettered  or  subjected  to  extreme  cruelty  in 
the  United  States  by  the  parent's  spouse,  or 
by  a  member  of  the  spouse's  family  residing 
in  the  same  household  as  the  parent  if  the 
spouse  consents  to  or  acquiesces  in  such 
battery  or  cruelty;  (b)  there  is,  in  the  opinion 
of  the  agency  providing  such  benefits,  a 
substantial  coimection  between  the  battery  or 
extreme  cruelty  and  the  need  for  the  benefit 
sought;  and  (c)  the  battered  parent  no  longer 
resides  in  the  same  household  as  the  abuser. 

See  Part  I,  requirements  two  and  four, 
above,  for  the  definition  and  proof  of  battery/ 
extreme  cruelty  and  non-residency  with  the 
abuser;  the  agency  may  also  want  to  consult 
the  Attorney  General's  guidance  r^arding 
substantial  connection  (see  part  I, 
requirement  three  above)  when  making  its 
own  substantial  connection  determination. 

After  expiration  of  the  one  year  period, 
alien  applicants  continue  to  be  exempt  from 


the  deeming  requirements  with  regard  to  the 
resources  and  income  of  the  batterer  only,  if 
(a)  the  applicant  demonstrates  that  the 
battery  or  cruelty  has  been  recognized  in  an 
order  of  a  judge  or  administrative  law  judge 
or  a  prior  determination  of  the  INS,  and  (b) 
in  the  opinion  of  the  agency,  there  is  a 
substantial  connection  between  the  abuse  or 
battery  suffered  by  the  applicant,  the 
applicant's  child,  or  (in  the  case  of  an  alien 
child)  the  applicant's  parent  and  the  need  for 
the  benefit  sought 

B.  Indigent  Aliens 

In  addition  to  the  exemption  for  battered 
aliens,  the  Act's  deeming  provision  contains 
a  separate  exemption  for  indigent  aliens.  It 
after  taking  into  account  the  alien's  own 
income  pliu  any  cash,  food,  housing  or  other 
assistance  provided  by  other  individuals 
(including  the  sponsor),  an  agency 
determines  that  a  sponsored  alien  would,  in 
the  absence  of  the  assistance  provided  by  the 
agency,  be  unable  to  obtain  food  and  shelter, 
the  amount  of  income  and  resources  of  the 
sponscM'  or  the  sponsor's  spouse  that  shall  be 
attributed  to  the  spwnsored  alien  shall  not 
exceed  the  amount  actually  provided  for  a 
period  of  one  year  after  the  date  such  agency 
determination  is  made. 
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0MB  #11154117 

Petition  for  Amerasian.  Widow  or  Spedei  Immigram 


START  HERE  -  Pfase  Typ»  or  Print 

Part     1.  Information  about  person  or  organization  flHng 

this  patitlOn.  OndMdu*  ihouU  uH  tw  lap  rMms  ina;  vivmiution 
«MuMuM«w«oandinaL)  If  you  ai*  a  MH-paMonino  ipouM  or  cMk)  and  do  not 
mmt  MS  to  sand  noHcM  about  Na  paMon  to  your  homa,  you  may  Mw  an 
I  nwfeng  addreM  harvL  If  you  ara  Mng  tor  youraaN  and  do  not  vNM  to  ua* 
I  maang  addraas.  alop  to  part  2.  


fss 


Qmwi 


MMrfto 

waBB 


Company  or 


-OO 


SkMlNLOTbar 

Apt 

# 

Otf 

StalBdr 
Pmino* 

Coui»y 

ZWVPoaM 
Code 

as.  Social 
8«arty# 

A 
# 

Vt8TaDi# 

FOR  INS  USE  ONLY 


Raiumad 


Smt 


RalocRaCd 


Part  2.    Classification  Requested  (check  one): 


c 
d 


t 

» 
h. 
L 

i. 

k. 


a 
a 
a 
o 
o 

D 

o 
o 
o 
o 
o 


WidOM(ar)  ol  a  U.S.  cataan  «•»  dM  ariMn  tw  paal  2  ywa 

Spaciat  Immigrant  Juvenie 

Spaciai  bnrnarant  Raigioua  Wortiar 

Spadri  Hian^m*  baaad  on  amploywant  ariti  tia  Panama  Canal  Company,  Canal  Zona 

Qo««mman(  or  U.S.  Oowammeni  in  tw  Canal  Zona 

Spaciai  Immigrant  Ptiyakaan 

Specif  mwnigrani  mtamaional  Organialian  Efflptoyaa  or  tamiy  mambar 

Spaciai  Immigrant  Annad  Foroaa  Mambar 

SeM-Pettioning  Spouaa  of  Abusive  U.S.  Cilizan  or  Laailul  Panwanar*  Raaidar« 
SaH-Peaiiona^  CMd  dl  AbuaiM  U.S.  Cikan  or  UmIuI  Pennanant  Raaidar* 
Offiar,  a^iWrt _____^ 


Part  3.    Information  about  the  person  this  petition  is  for. 

Fanay 


3iMn 


CO 


Street  Number 


CHy 


Apt 

# 


or 
Prowinoe 


Ooinky 


DeiBofBitti 


U.a  Soc^  Securty  # 
0««ny) 


ZP/PoaM 

£odB 


Country 
olBif» 

x# — 


Appfceni 


a 


a 
CL 


Had  ConounerMy 

•A*  Re  I 


Cuiiiiiati 


PnorilyDatB 


Marital  Statue: 


n    Sif^      D    Mewled    D    Diwroed 


CompletB  »w  itama  bekw  if  Ma  peraon  ia  in  the  Unilsd 


Oetaof  Amwal 


CunwK  NonHTvniQrvK 


To 
•ft 

a  FB  in  bm  V  0-28 


Many 


VOLAO# 


ATTY 


LJoanae# 
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Part    4.  Processing  Information. 


Batow  give  tw  United  Stetaa  Conauiale  you  warn  noMed  if  Me  pMilioli  ia  a«>pro\red  ml  if  ariy  requaeM 


Amtrtean  Conmilatte  City 


County 


If  you  0M»  a  UnHedStMaaaddreea  in  Part  9,  prim  ttaperaon'atoreign  addraas  below.  H  rn^her  native  elphabet  doee  not  uae  Romen  leliare,  prim  hi«har  ttMie 
end  toraign  addfeee  in  the  native  aipMat 


Addreea 


Salt  of  ttw  pemn  Ma  petMion  ia  tor.  q 

AmyouMnganytMharpalilionearappicaiortawiViMtone?  a  No 

leHepareonMepetltioniefarinawluaionordeportBlionptocaedfcioa?  a  No 

Haatfio  person  Ma  peliiania  tor  0Mr«K)fl(Sd  in  «ieU.S.wAhautpermi88ion7  a  No 


0  Femala 
a  Yae  ^^oar  many? 
O  Vee  (Explain  on  a 
□  Yea  (Eitptein  on  a 
a  Yea 


) 


Part  5.    Complete  only  If  filing  for  an  Amerasian. 


SecdonA.  information abotit the fnotherofthe Amerasian 


Fanly 


LMngI?     Q  No  (Give  date  of  deem 


Given 


.)    D  Yea  (complete  addraeaine  below)  D  Unknown  (aaach  a  U 


Seetton&  mformatton  about  the  tolher  of  the  Atneraalan:  n 

on  aaperaie  paper  any  quaaion  you  cannot  Uyaneaier  in  tw 


enotartaed 
provided  on  Metorm. 


Famly 


Dale  of  Birth 
(ManM>ayrrew) 


UvinB?    D  No  (give  dele  of  deen 


Given 


Country 

cfSirtti 


.)    D  Yee(completa 


inebakM) 


a  Ml 


Phone* 


Alt 


Wafc 
Phono' 


D  TlwMheraMin  Am fflMaryOndkaia  branch  of  aeivioe  below -end  givaeetvioe  number  here): 

D  Amv        a  AlrFonoo  Q  Nafy        Q  Marine  Corpe  Q  CoaMOuwl     ""^ ~~ 

D    'niolMherewacivaanamptoyedaiiRwL  AllKh  em  of  names  and  iddienBi  of  otBaniaiicna  which  employed  Wm  at  ttetfcne. 


Part  6.    Compteta  only  If  fmnq  for  a  Speclallmrnlgrant  Juvenile  Court  Dependent 

Section  A.  miormation  alMut  the  Juvenile 


Uatsnyctwr 


t«  totoaang  queeliona  ragerding  the  peraon  Ma  peMon  is  for.  If  you 


■no" 


one 


la  he  or  tfw  all  dapandart  upori«ie  juvenie  court  or  aM  leoaly  commMed  to  or  under  tte  custody  of «)  igan^ 
or  dapartnent  of  a  sMb7  o  No  o  Yee 

DceeheMwocnlinuetDbaeigUBlorlonotsmitoelarcwe?  q  No  '     a  Yea 


Co#iffmiecf  on /mt  paga. 
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Part    7.  Complete  only  If  filing  as  a  WIdow/WWower,  a  Self-petitioning  Spouse  of  an  Abuser, 
or  as  a  Self-petltlonlng  Child  of  an  Abuser.  


SMtton    A.  Information  about  th*  a&  cWMft  iHistMnd  or  wH*  wt»o  diMl  or  atMut  ttt*  li.S.  clttzwi  or  towful  pwnwMnl 
rasMfit  atHiaar. 


Tsar 


DatoofBirff) 
(yontt/Dtrfy—f) 


JSnST 


Country 
of  Bif#i 


DfltoofDMt) 
(Uonti/OtyfYMr) 


lorihaianaw.vwMattimeofdsalha  (cMcktum): 

D    US.  CiizBn  bom  m  l^e  UntM  gitai 

a    USwOinntiom  abraad  to  U.&  dlian  parenii. 


a    U.S.Cilizant«oughNabraizalon(Sho«'A#; 
a    \i.S.imiAi{mmmm*miaei*.(ShomAf)     _ 
D    Ot>w.( 


Saotlon       a    Additional  information  atwut  you. 


QiM  tw  daia  and  plaos  you  and  «w  pamn  in  SacMon  A  warn 
mvTiad  (Vyou  af9  a  »a<f-pai>onifip  cMkf,  «»rM»:  "MM') 


WTtan  dU  you  iM  w«)  tw  parson  namad  in  8oc«on  A?    Frem  (MontfWVtarJL 


_tm«a*v«^y<MrJL 


It  you  an  ano  aa  a  < 


,  WW*  you  lagaly  aeparaiBd  at  tw  lima  ol  tw  U.S  cMnna'sdaa»7 


D    No 


a    Yaa,  (aaach  axpfanaMm). 


QiM  tw  laal  adikaaa  at  lalwti  you  Wad  logatw  «N«t  tia  paraon  namad  in  SacAon  A.  and  ihow  »w  laal  (laiB  tiai  yo^ 


Myoaam 


haiM  any  of  your  diidran  Bad 


a    No  D    Yaa  (MWMrcMW(1ran/afti)fiama«/: 


Part    8.  infonnation  about  the  spouse  and  children  of  the  person 

oraaaMpaWoninoipouaaolanabuwwacifaanorlawfut  pannanant  raaldar*  atwid  aiao  lat » 


this  petition  Is  for.  a 

a  cMdran  of  Vw  daoaaaad  apouaaorof 


A.     Famiy 
Nama 

Qmw 
Nama 

Middto 
MM 

DalaofBirti 

Cou«y  of  Birth 

Retalionifiip 

D  Spouaa 

D  CMd 

A* 

''     " 

&     Famiy 
N«na 

QMn 
Nama 

Middto 

MM 

OalaofBtrti 
(MontVDayOraar) 

Country  of  Birtti 

nalailonafiip 

D  C»*J 

A* 

a    Famiy 
Nama 

Gi««n 
Nama 

Middto 

MM 

Oala  of  Birth 
(MoniVDi«/Yaar) 

Country  of  Birti 

fWaionahip 

D  Chid 

A# 

Oi    Him 

Oiwan 
Nama 

Middto 
MM 

DalBOtBirt) 
(l*MM>aynraa() 

Country  of  Birf) 

RaMionahip 

a  Ctdd 

A# 

E.     Fm»f 

Oiwan 
Nama 

Middto 
MM 

OalaofBirth 
(MonMDayrraar) 

Country  of  Binh 

RotaHonihip 

D  Cfiia 

A* 

F.     Famiy 
Nama 

Owan 
Nama 

Middto 
MM 

Oati  of  Birth 
(MonlMDayrfoar) 

County  of  Binh 

nafaionah^) 

a  CMU 

A# 

Fonn  1-360  (Rav  03^)7/98)  N 
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0.    Famiy 
N-n. 

Oivan 
Nam. 

MWdto 

MM 

OMaofBirttt 
(MoMhOaiinraar) 

CounayofBMt 

Henoonvwp 

n  Chid 

A# 

H.     Fmmf 
NMW 

Nama 

MM 

OataofBMi 

.  ..  .  ■ 

Country  of  Birti 

RaMiorMhip 

D  Chid 

A# 

Waatf  »m  Mormmm  on  pawaWlea  In  fta  »ia»uc«ona  t>a<bra  eawpMliig  Wt  p»t  ") tr^  fr  itt  IWi  naWoii 

Pttr»   Q     «l#ina*..rA       •f^«'SofficaMfhat*Kia<*Sea»»a,ator.6ateiir.  VjmaragoirvtoJltoltaraa&oormMaorMSomoaoMraaaa, 
Part    9.    signature.      a<0r»Mfronfo/aUS.«VSorconaUarofficM.  ^ 


aMidanoa  aiMdad  ««h  H.  ia  al  trua  and  oomct   «  *)0  «•  on  bahaN  of  an  oiganialon.  I  oai%  ttat  I  am  arapoMrdTwby  M 
ai*>or<»theralaaaaofanyin«omwionfcomwyiaoorta.or*omthapalfaiinoorB»<iMM  ^^ 

tedatamHiiuaigMWyforfiabanaiHialnoaoMqht  -  . 


Slgnatmrn 


01  MS  or 


/iofftawMaK<alip<Mafcfafaqtiaa<adfeana«tawd<fmay»aMatDftada»Wact 


Part  10.  Signature  of  person  preparing  form  tf  other  than  above,  (sign  below) 


««lp>«par<rttNBappica«m 


Rnn  NOT9 


Prim  Your  Natw 


■v.. 


"%.-■ 
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as.  Department  of  Justice 

Immigration  and  Naturalization  Sendee 


0MB#iii»eii7 
Petition  for  Amerasian.  VVidow(ef).  or  Special  Imcniorant 


NSTRUCnONS 


I  of  TMb  Forw. 
TNapaWoniiuHdtDt 

•  MAiMraMiK 

•  aWidowarWidOMNr  ,  ,.__^      .     ,. 

•  a  Bfl^md  V  AbuHd  SpouM  or  CNU  ef  •  U.&  CMan  or  LawM 


a  SpacM  Imfflvwi  (Haigiof  WoMr  Panama  Canal  Company 
DiMlDya.  Cml  Zm  QoMmmant  Eiwulpya.  U.8.  Ooxammara  in 
tm  Cmttt  Zona  En^Aiyw:  Ptiytfkaan;  mtamaiianal  OiganizMtan 
Zn%iotm  or  Fwniy  MamtMr,  Juwania  Court  Dapandant  or  Annad 
Fofoaa  Mamtoar% 


I  »at  a  copy  o<  a  docuwant  iwair  ba  Bad  <i*>>  Wa 

» you  Owoaa  to  aand  ua  tia  origirl.  wa  may  haap  tiai  originat 

igr  our  laconii.  Any  toraign  languaea  duuanaiM  mual  Da  auuumpaniad  by 

jji  DiiiMi  niiiMiiin  fTWait  Trr  rt -^  — '•^ ' r  ■». -  »> 

-     ■  1  Mo  Ei^itft  and  «■!  flw  MnaMion  la 


Any  panon  «rt»  ia  II  or  oldar.  an  imancipaMd  minor,  or  a 
U&  oorpoalan  may  «a  Ha  paMon  tor  an  alan  «rf«  «aa  bom  in  Itam 
\Malwn,  Laoa,  Kampuehaa,  or  THaland  Htm  Oaoambar  31.  1960,  and 
bata*  OdDbar  22. 1962,  and  waa  talwad  by  a  OS. 

Tha  paliion  mual  bo  aad  ««t 


ol  awidanoa  tw  paraon  Ma  paWon  ia  lor  «aa  bom  in  ona  of 
tm  ^om  oounaiaa  hrtnin  twaa  dalw.  N  baMto  waa  bom  in 
Vtaiwn,  you  mual  Hao  wbnM  a  copy  ol  NaAwr  VMnamaaa  U>. 
card,  or  an  aWaw*  flvMning  «my  H  ia  not  awMbla; 
copiaa  of  avidanoa  aatabiMna  ttw  pannaoa  of  tia  panon,  and  o< 
■Mdanca  MHatlibina  tm  f  tiatoffeat  mm  «aa  a  U.S.  citaan. 
EMtyiaa  of  documarti  t>af  may  ba  mbmiawl  ara  birti  or  bapiamaf 
laoordi  or  a«wr  raigioua  docunaniK  local  cM  laooida;  anilidaMi, 
oonoipondinca  or  avidanca  ol  fnanoial  M>P0(1  fnm  tw  fatwr 
phoiognptia  of  tw  lattar  (aapacialy  «*«  tia  cMd):  or.   "      '   '"' 


.  )  of  tta  ohid  and  boo  twy  know  MCfi  < 
a  phoioonpfi  ol  tfia  paraon; 
I  <ha  panon  ia  mamad,  aubmii  a  copy  of  tia  r 
pRXf  of  tia  tHmmaion  of  any  pnor  maniaBaK  and 
t  tha  paraon  ia  undar  ia  yaan  old,  MbmA  a  wtM 
r  or  laQH  guardian  wfiicft 

.    hinrtiar  for  amigralon  and 
to  m*a  iiaciaaaari   dadiiona  tor  Natar 
Tcara  una  a  iponaor  nooMaa  cuatody. 
#wwa  an  undaniandwg  of  tm  aWacfa  o>  *m  tttmm.  and  Malaa 
whadiar  any  monay  «Ma  paid  or  oooreion  uaad  prtor  to  obtaining 

indudao  tw  M  nama,  dato  and  piaoa  of  birti.  and  praaani  or 

of  tia  modiar  or  gu^idtan,  and  vtih  tha 

I  of  t«  motier  or  guantan  on  tia  retaaaa  auttanfcaiBd 

by  a  local  t^pmm    court  of  minon,  or  a  U.S.  iwnyaiion  or 


Iha  lolowing  iponaorahip  documanta  «a  atoo  mquired.  You  m^r  Oa 
flaaa  documania  witi  tha  paMon.  or «««  una  «•  rawiM*  tha  pailion  and 
raquaal  tham.    Homfm.  not  iBng  them  w»\  tha  pa«lion  ««  add  to  «w 


An  AlidaMt  of  Financiai  Support,  eoacuiad  by  tha  aponaor.  witi  tha 

awidanoa  of  tbianaal  ab«ty  required  by  that  tann.   PlaaM  nola  tal 

•to  original  aponaor  remaina  fnandaty  reaponaiJia  tor  tha  Anwaaian 

V  any  Mbaaquant  vonaor  Ma  in  Ma  area: 

Copiaa  of  avidanca  ahowing  thai  tha  aponaor  ia  m  laaat  21  yaan  old 

and  ia  a  U.S.  cilizen  or  parmanen  «saidanc 

Rr^iaipiiiti  of  the  sponsor  on  Form  FD-2S6;  and 

N  thia  paMon  is  tor  a  person  under  18  yean  old.  the  taaowng 

documania  iiauad  by  a  ptaoement  agency  mual  be  aubmitlad: 

a  copy  of  tha  privato,  pubic  or  siato  agenc/s  ioenaa  to  place 
cIMran  in  the  U.S..  preol  of  tm  aganc/s  recent  aofperiance  in 
tie  ntoreounay  ptacament  of  chidren  and  of  the  agency's 
•nencial  abSiy  to  arrange  tw  piaoemeni: 

•      a  favorable  home  aludy  ol  tw  aponaor  oonduclBd  by  a  lagaly 
autnnzad  agency; 


wwong  aatamaaon 


awttandaaoftpianof  fa  orianMian  gwan  to  tM  vonaor  and 
to  tha  pmM  or  guanSan  on  ta  iagH  and  cuknl  amacti  of  tha 


givan  a  report  on  tha  pre-plBoamani  acreaning  and  ( 

IhaolMtond 

a  «Mlian  plan  tan  tha  agency  to  pRMida  falow-up 
indudbv    madMon    and    counaalng.    and   daaofUng   tha 
cunlnQancy  plana  to  plaea  tha  panon  iNa  paMon  ia  tar  in 

"  "  t  home  if  the  inMal  plaoamartf  Ma 


r  of  a  UnMad  tMaa  CMtaaN.  You  may  «a  tNa  paWon 
taryounaft 
•     you  ware  mwM  tor  al  laaal  laro  yaan  to  a  U.&  cMMn  «ta  la  noa> 

daoaaaad  and  Mho  Ma  a  U.&  cMan  « tha  ima  of  daatn 
a     your  otaan  apouaa^  daaft  ana  laaa  tian  tM>  yaare  agoc 
a     yoaMrenoilagrtyaapantadtaiiyouroltaanapauHatflMfmaal 


and  preof  of 


•  you  bMa  nol  nmaniad. 
Tlio  pailon  aaiai  ba  Bad  aih: 

•  a  copy  of  yaw  maniaga  taiWcan  to  9m  OJB. 
tomanatai  of  any  prior  maifiogaa  of  aMwr  of  yoic 

a  oopiaa  of  ovidanoa  tal  your  apouaa  ana  a  U.&  oMaan.  auch  aa  • 
bMt  oarMcato  f  bom  in  tha  U.&:  flafcaalialnn  CartHcola  or 
Cartiicali  of  OkaanaNp  isauad  by  tWa  Sanioat  Form  F8-M0,  Report 
of  Birth  AbRMd  of  a  Cttaan  of  tia  (MM  Stolac  or  a  U.& 
which  waa  vaid  at  «w  Uma  of  tto  oMaan'a  daaav  and 

a     aoopyoftiadaalioartMcatoofyaurU.&cHi 

or  CMtf  ol  ■  tKS. 

You  may  aa^'paMon  tar 
aaaoatonVyoc 
U.a  oitaan  or  IwiM 


or  LaarfM 
or 


a 
a 


tha  apouaa  or  oNM  of  an 


jtothaumiad 
ham  naidad  in  tha  IMtod 


on  thai 
wMh  tha  U.& 


or  iaaM 

by,  or  hava  been  tw  aubiad  of  aaaama  cnal^ 

by- 
your  U.S.  dtaan  or  laMU  pamnnant  naldani  apouaa  during  tha 

or  are  tw  paran  of  a  ohH  «ho  hoa  been  baaared  ly 
or  haa'baan  tha  aubiact  of  aabama  cnaRy  paipabalad  by,  your 
in  or  towlul  pamtenanl  raaideni  apouaa  dwing  your 

or 


yourdinn  or  lawM  pannenert  naidani  paiani  «Ma  raaidbig 
ariiithal  parent 


hamahipto 


•     are  a  panon  of  good  moral  ( 

a     are  a  panon  whoaa  doportolon  twuU  nauft  in 

youraaC  or  to  your  cMd  V  you  are  a  apouaa:  and 

»  you  are  a  apouaa.  antored  into  tha  maniaga  to  t»  cttaan  or  IbhU 
r  in  good  tOMv 


NOTE:  OMaoa  or  Other  tagal  lanninaMon  of  tha  maniaga  to  tw 
AFTBI  •«  aa»iMitan  ia  prepariy  Bad  ««i  MS  «■  nol  ba  tha  aok 
tor  denial  or  wwcaien  of  an  appwad  aa»  paWon.  N  you  remany  balore 
you  baooraa  a  towtol  pannanani  realdant,  hmvavar.  your 
be  daniad  or  tha  appiomi  revohad. 


Your  aaMpaBtan  may  ba  ttod  wNh  any  credMa  ntoMnl  awMinoa  of 
eigMMy.  TTte  dalanninaiion  of  tahat  avidanoa  ia  oredUa  and  tha  walaht  to 
be  given  tM  avidanca  ia  wiMn  tha  aoto  dtaorelon  of  tha  MS:  tharelora. 
you  are  encouraged  to  pravida  tha  taftMring  avidanca: 
a     avidenoaoflhaabuear'aU.S.cifaanahipQriBwMpannanentraaidani 


mernege  anddMxoe  decreee.  birth 
your  legal  reiaiianahip  to  the  abuaer; 


or 
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•  taumaniadandlaaafianSiyaanaldt 

•  5"  *•*  riBctared  itopandanl  upon  •  Juvanla  court  in  tha  Untad 
8MIM  or  «!«»  auoh  •  court  haa  tagaly  commiaMt  to.  or  plaoad  lariw 
tto  ouModr  c(,  an  aganoy  or  ^aparbnanl  «l  •  aMa  and  laitt  IMM  baon 
teundtl|iittartongtonwtoalarc*a.«d 

«  taabaantiaautiaetofaMniaMiMoriudtaWpnoaadhvainwlM 
k  «M  MamUnad  tiai  I  anuW  noi  ba  in  thajuvam^a  baal  totoraato 
to  ba  rekanad  to  tia  JuvanVa  or  Na««r  pwanTe  ooatty  of 
"" — "^f  or  t— '  "-""^  -"      •" 


MOTE  Aaaraapaoialimmigraniiuvanaabaoonnaab^ — -.-™«m-.,. 
Na  or  her  panntW  may  not  (aoaiva  any  immigraKon  banalt  baaad  on  ttia 
-  maionahip  to  tha  juvanla. 


Tha  paMon  mual  ba  Bad  wMc 
•     aoopyofthaJuuanla'Bbirth 


•     oopiaa  of  Iw  court  or 
itoaigUl^ia 


or  otiar  avidanca  of  Ne  or  har 
dooumani(4  upon  aihioh  tw 


'  $P9eial  Immlgmtt  fMlgloim  Woilm.    Any  panon.  InchRlru  tha 

ala^  may  Ba  Ma  paMon  tar  an  alan  who  tar  tha  pan  2  yam  Iwa  baan  a 
nantbar  of  a  ralgioua  danoninaiow  aiNoh  haa  a  bona  Ida  norarel^ 
ralgtaua  oiganlalon  in  tia  U.8.:  and  ««»  haa  baan  ewytog  on  tw 
vooiioiv  pii*iaaiui1  anrti.  or  dtwr  wortc  daaeribad  balow.  oonftiuaualy 

tar  tw  paat  2  yaan;  and  aaahe  to  anlar  tw  U3.  to  woric  aotair 
a     laamMotarottwidanominMioncor 

•  >»«gbiwwtanaloa(wclyinanigiouavocaaonoroocupalontartwl 

*  v.*  '!l!'P'2*.,**'*°"  "  ooouptfon  tar  tw  agrtalDn  »  m 


mm    A  paMon  tar  •  apodal  immiennl  tor  a  paraon  who  la  not  • 
ministor  m^r  only  ba  Bad  unM  Octtbar  1.  i«g7. 

Tha  paMon  mud  ba  Bad  Witt 

•  a  tooar  from  tw  autwriaad  ofRbal  d  tw  reigioua  dgviigwian 
Mtataiahing  twt  tw  propoaad  aantoaa  and  aian  quaMy  aa  above; 

•  a  Mar  tan  tw  autwrizad  oMoial  d  tw  reigioua  ogwiaicn 
aoaaing  to  tw  aien'a  mambartNp  in  tw  reigioua  deraminalon  did 


tw  paradfa  ralgioua  wortt  and  al  amptoymani 
during  tw  pad  e  yaan  and  twpropoaadamptoyiiwin.  and 
ovidanoa  adablahinu  twt^tw  reigioua  dganizatov  did  diy 
which  wB  amptoy  tw  paraon.  ia  a  bona  Ma  ndvmN  t 
dganimion  in  tw  U.S.  and  ia  dwmpl  taom  ta 
60i(c)O)  d  tw  Intanwl  Ravdwa  Coda  d  188S. 


•  one  or  mora  documanta  ahowing  twi  you  «id  tw 

readad  togatwr  in  twiMWd  Stalaa  in  tw  paa^  auch  aa  amptoymani 
reoofda.  dB^  raoaipti.  adiod  reoiRta.  hoaplM  «  mdfcd  raodda. 
bMi  oertMeaiaa  d  chHran.  daada^  mortinom,  rental  raodda, 
inauranoa  polciaa.  waMdavHa; 

•  dw  d  more  dooMnanta  ahowing  twt  you  am  now  reaidk«  to  tw 
IMtad  StaMb  auch  aa  tw  documanta  faiad  dtovac 

•  avidanoa  d  tw  abuaa^  auch  aa  raporta  and  dMaulta  tram  pdtoa^ 
judBW  and  otwr  court  olicidt,  ffldfcd  pamnwL  adwGi  oliei^ 
ddgy.  aedd  tMorian^  and  otwr  aodd  aarvioa  aganoy  paraonwL  If 
)tou  haM  an  ddw  of  pratacMon  d  have  talwn  olwr  Itgri  atapa  to 
and  tw  dwa^  you  dwdd  aubmft  ooptaa  d  tioaa  oourt  dooananiK 

•  if  you  are  more  twn  14  yaare  d  age^  your  dWavil  d  good  mom 
charactar  aocompditad  by  •  toed  poica  cJadincat  add  iiiinJ 
crimind  bodvound  check.  «  aimlv  nport  torn  aach  taca%  w 
atda  in  tw  UniMl  Siataa  V  abroad  in  which  you  hava  reaidad  tor  ah 
V  more  montw  (taring  tw  3iwd  poriod  immodtataly  preoadtag  tw 
Mng  of  your  aafiMMtan: 

•  dRdOMlai  birti  oartWcataa  d  chldren.  madtod  raporta  and  otwr 
ratoivant  credUa  avidanoa  d  tw  axtana  harddiip  twi  woukt  raadi  > 
you  ware  to  ba  daportoit  and 

•  I  you  are  •  apouaa^  prod  twi  dw  apouaa  haa 

oewf'a  apouaa  on  inauranoa  feUm,  preparty  

foraw.  w  bank  dtoounta;  and  toaimony  d  dhar  avidanoa  raoaidtag 

wOtm  vDlffwVlBL  WOQVlD  OBiVniQAV  ^aMISD  IMfllB^^^^B  ^tfMl  fl 

(hawing  twt  ymr  mdriaga  waa  aniarad  kito  in  good  taltL 

^MCMMMi^vranriMrenffa.  Any  paraon.  Mudbu  tw  dtan.  may  Ba         *     S^ 
tiia  paMon  tar  an  alan  whs  ■•.■.-»  tg^jgn 


jpeefaf  mmifgrwif  aaaad  on  dwployredH  wNfi  eia  Panama 
Canal  Coyyawy,  Canal  tow  Oei>arHMdM  er  UA  gmmnmmil  Ht 
Via  Canaf  Zonal  Any  paraon  may  Ba  tita  paHton  tar  w  alan  who,  d 
tw  Ima  tw  f>anama  Cand  Trady  of  1877  antarad  into  tarea^  dtar 

•  Ma  raddad  in  tw  Cand  zona  and  had  baan  anvtoyad  by  tw 
Panama  Cand  OdKpany  «  Cand  Zona  Oovammani  tar  d  toad  1 

•  aw  a  Panamantan  nalond  and  dtwr  honordily  ralred  tan  U.S. 
Oovammani  amptoymad  in  tw  Cand  Zona  will  a  total  of  IS  w  more 
yaared  MhU  aantaa  v  ao  amptoyad  tar  is  yodt  and  aiica 
banoreHy  relrad(  d 

•  waa  an  ampl^>aa  tt  tw  Pdwim  Cand  Company  or  Cant  Zone 
8^y— ti  **<  ytPwad  taB*<  aanrtoa  tar  s  yaare  or  more  aa  an 
mftoiaa,  and  atnaa  paraond  aaldy.  w  tw  paraond  ada^  d 
hwlhd  «nuaa  «  chH,  ia  in  dangv  aa  a  dbad  raauK  d  tw  apaoW 
nature  d  htalwramptaynwrt  and  aa  a  dbad  raadi  d  tw  Tredy. 

T>w  paMtan  mud  ba  Bad  wWt 

•  a  idtar  kom  tw  Panama  Cand  Company.  Canal  Zona  govammeni 
«r  U.a  goMRMWd  agency  amptaying  tw  paaaon  in  tw  Cand  Zona^ 

tw  tanset  and  dmumsianoaa  d  amptoywwd  and  any 
tdtanninaioncand 

•  oopiaa  d  avidanoa  to  aatablah  any  dakn  d  dangd  to  paraond 


^PMfaiaiMilpranfPftyafefan.  Any  panon  may  Ba  tik  pdMon  tar  di 
dtanvrtwc 


maStaiad 
toat 


taaatalyandpdmanenlyloeneadto 

twU.&  on  January  a.  1971.  and  waa  pradidrw 
ontwtdata; 

•  aniared  tw  U  A  aa  an  *H*  or  'J-  nqdmmigrad  batare  Janmy  a. 
1978;  and 

•  haa  bean  oonlnuoualy  praaad  in  tw  U.8.  did  comnuou^  arvmad 
to  tw  practca  d  dudy  d  madteina  ainoa  tw  dato  d  auch  anty. 


Tha  pdMon  mud  ba  Ikd  Witt 

•  Mam  tan  tw  pacaon'a  amptoyara. , ^ 

•<«•  Jnwy  •.  107a.  iniudng  tw  cunad  ditotoymanl:  did 

•  oopM  d  retatnd  doeamanta  M 
Id  nwata  al  tw  abova  critaria. 


Cartaki  tang  taini  *Q*  and  'N*  nodmmtarani 
amptoyaaa  d  a  qudiytag  ktamdtand  dgwtaldt  anBM  to  anioy 
prt<ilaoai^waaiplMaandlmmudlBaunddtwl  ~ 

knnmMaa  *a,  ani  oartaki  ralatma  d  auoh  an  ampla»a»  maylw  < 
toapp^fvctaaaBcalonaaaSpaoidknnigrani    Tot 
odtiad  tw  qui%ktg  Idamaluial  dgantuidi  d  your  tood  »e'ofioa 
Tha  pdMon  mud  ba  IMd  w«c 

•  a  taBd  kom  tw^ntamdtand  organlMauii  damonakdk^  twll  la  a 
yiayng  orgadaadi  and  Mitakikig  tw  oiwwwtainaa  d  qua«yk« 
amd^mwd  and  tha  knmignlon  atatua  hakt  by  tha  pannn  tw 
patloniafor;  and 

•  oopM  d  avidanca  dooumaning  tw  I 
titapdMoniatorandtwamptoyaa. 


ArnwtffareaaMaaabar.  You  may  Ba  tita  paMtan  tar  youradl.  ft 

•  ynihaMaaanMhononblyonaclvedulyinlwAnnadFdoaadtw 
UMM  8MM  altar  Odobd  IS.  197S: 

•  you  origindhr  lawtaly  adMad  outaida  tw  (MM  Statsa  undd  a 
k«a^  w  agraamam  in  dtad  on  Octabd  i,  i99i.  tor  a  period  or 


kom  euch 


ah  yaan^  are  now  on  adva  du^.  and  hava  reenidad  to  incur 
a  total  actva  duly  advtoa  obigalon  d  d  toad  12  yadi; 
you  are  a  nadond  d  an  indapandam  atalB  which  matoWna  a  taaly  « 
BMring  ndtanda  d  twi  data  to  edM  in  tw  IMM 
lAnnadr 


•      twaaaodvadBpartnwdunddwhfchyouhavaaarvaddareedvk^ 
haa  raoommandad  you  tar  tita  apodal  immiorad  atataa. 


lyou 

Tha  paMton  mud  ba  Bad  Witt 

•  canned  prod  iaauad  by  tw  autnriang  dlicid  d  tw 
dapartraed  in  «Mch  )«u  are  aarvtog  w  hava  aarvad  which 
twt  you  hava  tw  required  hononbta  actva  duly 
ocmmafnan(  and 

•  your 
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Oananl  FMng  bwtruetlom. 

PtoMS  mmmr  tf  quMliona  by  typing  or  dMily  prMino  in  black  ink  only. 
mScalB  tMt  «i  ilam  is  not  appicabia  wit)  *H/A'.  W  an  mmmr  m  •none.' 
pleaas  so  SMB.  H  you  need  agdra  space  to  ansNer  any  item.  aOMh  a 
sheet  01  peper  witi  your  name  and  your  aian  ragiaMion  number  (A#),  if 
my.  and  mdtoalB  tie  number  o(  tw  ilam  the  anawor  rafara  to.  Ewwy 
peMon  muat  be  property  signed,  and  aooompenied  by  ttw  proper  lae.  N 
you  are  under  u  years  of  aga,  your  parar*  or  guaidMn  may  sign  tt« 


WharaioFla. 

If  you  are  fihig  tar  a  Special  knmigranlJuMnia.  «b  ttw  peMnn  al  «« 

locri  MS  ofloe  having  juriadBlion  owar  the  ptaee  ha/ahe  fveaL 

If  you  are  fik^  tor  Amaraaian  claaaWcainn  and  the  person  you  are  «ng 
lor  ia  outside  the  UnilBd  SiBtoa.  you  may  ito  tNa  peMon  at  fw  INS  oAoe 
thai  hae  juriadtoiian  over  the  place  haMw  fvea  or  the  cffioe  that  haa 
juiiadtoton  over  tw  place  haWie  wl  Iva. 

N  you  «•  in  Vw  UnMad  Stalaa  and  Una  »  •  WidM^WidoiMar  w  aa  tw 
Golf  pemoning  Spouae  or  Chid  of  an  Abuaiwe  U.S.  Citizen,  you  may  fle 
tfsa  peMion  toge«w  «i»)  your  appecaion  tor  adMtnianl  of  atMua.  Ifyou 
«•  in  the  United  States,  tbig  ae  the  sb«  petiioning  spouae  or  chid  at 
abuaiva  lawtol  parmenent  raaidant.  and  have  an  liiiniedaiity  avaiable 
immigrant  viae  number,  you  may  alao  Me  thia  psMnn  togeiwr  wVt  your 
imicaion  tor  adM*"""*  o*  >*"*"■  &*•  **  mitatnm*  of  statos 
inatrudtona  tor  intomtaion  about  vrtwre  to  ttoi 

n  ttw  peMton  is  tor  an  Ameiasien.  a  WidowOWktoiwer.  or  a  Spadat 
Immigrant  Amted  f^orcee  Member,  and  tial  peraon  i«ae  oMde  the  IMtod 
you  mey  He  tiie  paMon  at  t»  MS  oNtoe  owaraeee  or  the  U.& 
I  or  Efflbaaay  abroad  Jtawing  iuriadtoian  over  the  area  in  \ 
orsheiMe. 


If  you  iwe  in  Conneclicut.  Delaware.  Oiaatot  of  Cokmbia,  Maine. 
Mwyteid.  Maasai  r>isnn».  New  Hampahim.  New  Jersey.  New  Yortt. 
Perweykwnia.  Puerto  Rica  Rhode  Wand.  Vennont  Virgin  Wanda.  Virginia, 
or  Waal  Vsginia,  mai  this  paMon  to  USINS.  Vennont  Service  Cenlar,  75 
Lower  weklon  Street,  St  Afeena.  VT  06479^)001. 

If  you  iwe  in  Alabema.  Arttenaas.  Florida,  Georgia.  Kantocfcy.  Louiaiene, 
tiliaaiiwitifii.  New  Mexico,  North  Carolina,  Oklahoma,  Sou*  Caroina, 
Tarraaaee,  or  Texas,  mat  this  paNton  to  USMS,  Tanae  Service  Center. 
P.O.  B«  1S2122.  OepL  A.  Irving.  TX  7S015-2122. 


If  you  iva  in  Arizone,  CaMomie,  Guam,  Hawai,  or  Nevada,  mai  Ma 
paMion  to  USMS,  Caitomia  Service  Cantar,  P.O.  Box  1036a  Laguna 
NigueCCA  92807-0300 

If  you  Iva  utaewhere  in  the  U.S..  mai  thia  petWon  to  USMS,  Nabraaka 
Service  Centor,  8S0  S  Street,  Unook),  NE  88S01-2S21 

F^aaL 

The  lee  lor  this  petition  m  $80.00,  SHoept  that  there  ie  no  fee  if  you  are 

•ng  tar  an  Ameraaian.  The  lee  muat  be  aubmiaad  in  the  SDcact  amount  It 

cmnol  be  retondad  DO  NOT  MAR.  CASK  Al  checks  and  money  ordare 

muat  be  drawn  on  a  bank  or  o»er  inatitutfan  tocatod  in  the  United  Statas 

and  must  be  payable  in  United  Statae  cunency.    The  check  or  money 

order  ahouk)  be  made  payable  to  the  hnmigialion  and  Nakiraizainn 

Service,  except  tftat 

e      If  you  iva  in  Quam,  and  are  filing  this  appicatian  in  Quern,  make  your 

cfwck  or  money  order  payaUa  to  ttie  Tiaaaurer.  Guem.* 
•      H  you  ive  in  ttw  Virgin  Islands,  and  are  ttog  this  applicalton  in  the 

Vsgin  Wends,  make  your  check  or  money  order  payable  to  tm 

'Conwniaaioner  of  Finenoe  of  ttie  Virgin  Wanda. 


Checks  «a  aooaplad  aubiect  to  coiecttoa  An  uncotectad  check  wM 
render  the  avpicetion  wd  any  document  ieeued  Invaid.  A  charge  ol 
$5.00  wS  be  invoeed  if  a  check  in  payment  of  a  fee  ia  not  honored  by  the 
bank  on  which  X  ie  drawa 


Ws^acHew.  Any  paNion  that  ie  not  signed  or  is  not  aocompenied  by  the 
carreiAtaa««bai«ieclBdwllhanaioethattiepa«Moniadalctani  You 
nwy  oortad  ««  daidancy  and  raaufamil  the  paMoa  llwsaver.  apatMion 
•  not  conaidared  property  fled  una  aooaplBd  by  the  Sarvtae. 

MUI  procmUng.  Onoa  tw  paMlon  haa  bean  aooapM.  K  ««  be 
checked  tar  miiupjatiniaa.  inckjdhg  siiaiiiaali.n  of  tw  raquhed  idM 
evktenoe.  If  you  do  not  oompMaty  «  out  tw  form,  or  fla  H  eitwU 
requirad  Mial  eMdanoa,  you  «■  not  aalBbiah  a  baaia  for  aioMi^  and  WW 
ryouri 


NOTE:  A  Out  Patfcining  Baitarad  or  Abuaed  Spouea  or  Chid  of  a  OS. 
Citian  or  Lawfiri  Permanent  ReaMent  may  aubmil  any  rataMM 
avidanoa  in  ptaoe  of  tw  auggaatad  evManca 


!  tor  BdMlenti  Mon—Uen  or  Unttnimm.  Wemaytaquaat 
I  jntormaion  or  evidenca  or  wa  may  raquaat  twt  you  appear  at  an 
MS  ofloe  tor  an  intanriaw.  Wa  may  alao  raqueet  twt  you  aubmi  tw 
originalB  of  any  copy.  We  wfl  ratom  twee  originalB  when  twy  ere  no 
longer  raQuirail 

If  you  aataMsh  twi  tw  pereon  ttie  psMon  ie  tar  la  aigtale  tor 
aafcaJogwawB approve twpaiton.  wawMaanditto 
tw  U.8.  EfflbeeeytOoneulaia  lor  viae  ieauame  unlaae  he  or  aha  ie  in  tw 
U.S.  and  appaare  aigtala  and  miBnda  to  apply  lor  aiMtn«*  ta  patmatwnt 
iwhiahere   If  you  do  not  aHiblah  algfclly.  wa  est  deny 
We  wS  noify  you  in  wiling  of  our  ( 


lis  tt«  petMon  at  sn  MS  Service  Center,  ae  talows:        N  yoi 


H  you  knowing^  and  wMJy  WsNy  or  oonoaai  a  nwlBriri  fad  or  aubmR  a 
I  dooumer*  wit)  tiia  raquaat,  «n  wS  deny  tw  banalt  you  are  fiktg  lor. 
and  may  dany  any  otwr  immigralon  benett  bi  aiMion.  you  wM  laoe 
aevere  panaMaa  provided  by  law.  and  may  be  aufeiad  to  orMnd 

riiuacy  Act  WoMcw- 

We  eak  tor  tw  intormattan  on  ttie  tarm,  and  aaaodatad  awhienoa,  to 
detamine  if  you  heve  aetablahed  eigtalty  tor  tw  iramigraion  banatt  you 
«a  abator.  OurlagairighttoaaktortiiaintomwItanieinS  U8G11S4. 
We  nwy  provUe  tiie  intormeion  to  otwr  government  agandea  faiureto 
a  intormaton.  and  any  r^stiuaataif  avUenoa,  nwy  dday  a  Inal 
I  or  raeult  in  daniai  of  your  I 


A  peraonie  not  raquipad  to  raapond  to  a  cdtadion  of  intomwKon  untoaa  it 
daptafya  a  cunanty  vaid  OMB  oontrd  number.  Wa  try  to  creala  tanna 
and  inafeuciona  twt  are  aoourata,  can  be  aaaiy  undatatood,  and  which 
impoae  tw  leeet  poaeUe  burden  onryou  to  provide  ue  will  tofawwtoa 
Oflan  tiie  ia  dMteuR  beoeuae  some  immigrainn  Wm  are  very  oomptaK. 
Aoconfngly,  tw  reporting  button  tor  taa  cdtodiGn  of  infarmatton  ia 
computed  aa  toiowe:  (l>  teeming  aboutw  law  and  farm.  IS  minutae;  (2) 
comptotng  tw  form,  20  minutes;  and  (3)  aeaeittoing  and  ling  tw 
appicaian,  85  minutae  tar  an  eeimated  average  of  2  hours  par  raaponea 
If  you  have  oommento  regenSng  tw  accuracy  of  tiia  eetmata,  or 
f^q;tttw"T  tar  makiog  tiia  tann  simpler,  you  can  writo  to  tw  hnmigraion 
wd  Natoraizaion  Sarvicei  (1115-0117)  425  I  Street  N.W.,  Room  5307. 
WaaNngton.  O.C.  20536. 
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Paperwork  Reduction  Act  Notice 

The  infonnation  collection  requirements 
contained  in  the  following  two  forms  have 
been  approved  for  use  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB  control 
number  for  these  collections  is  1115-0219, 
with  the  expiration  date  5/31/98.  Persons  are 


not  required  to  provide  this  information 
unless  the  form  contains  a  currently  valid 
OMB  control  number.  We  estimate  that  it 
will  take  an  average  of  20  minutes  per 
response  to  collect  this  information, 
including  time  for  reviewing,  instruction, 
searching  existing  data  sources,  gathering 
and  maintaining  data  needed,  and 


completing  and  reviewing  the  collection  of 
information.  If  you  have  any  comments 
regarding  these  estimates  or  any  other  aspects 
of  this  collection,  send  them  to  the 
Immigration  and  Natiiralization  Service,  425 
I  Street,  N.W.,  Room  5304,  Washington.  D.C 
20536. 
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[sample  only  —  request  to  be  submitted  on  letterhead  of  requesting  agency] 
Fax  Request  Form  -  from  Benefit  Agency  to  EOIR 


To:   Executive  Office  for  Immigration  Review 
Immigration  Court, 


Attn:  Court  Administrator 


This  fax  consists  of pages. 

(insert  name  of  city/state) 


Fax  number 


This  request  is  being  submitted  by 
Name  (printed):   


Agency  name  and  address 


Fax  number 


Item  2:  If  yo 

applicant  has' 
application  fol 

Benefit 


Agency  case  tracking  number  (optional): 

Item  1:  That  above-referenced  agency  req 

Verify  that  the  individual  referred 

granted  rehef  under  section  2^^^|^  ( 
of  the  Immigration  and  Natio 


Verify  that  the  attac 
Immigration  and  Nati 


Verify  that  EQ 
suspension  of| 
240A(bX2)  ofme  I 


Benefit  Ap 

Benefit  Af^licants 

Benefit  Applican 
which  immi{ 

Benefit  Applicant's  address  at  time  of  filing  petition: 

(street  address,  city,  state,  zip  code) 


Date: 


Agency  Signature: 
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{sample  only  -  request  to  be  submitted  on  letterhend  of  requesting  agency]. 
Fax  Request  Form  -  from  Benefit  Agency  to  INS 


To:  INS  Vermont  Service  CcntCT,  fax  802/527-3 159 

Attn:  Battered  Alien  Review  Unit    m.        This  fax  consists  of 


This  request  is  being  submitted  by 
Name  (printed):   


Agency  name  and  address: 


Fax  number 


ed  above,  pursuant 
two  categories: 


Agency  case  tracking  mmiber 


Item  1:  An  alien  applicant  is  seel 
to  recent  wel&re  reform  L 

a)  believes  an  INI 

'  {q^cant's  bel 
widow(er)  usi 
Immij 

^b)  has  sel: 


Item  2:  The 

D  Verify 
d( 

□  Make  a 

rcqi 

□  Update  the  statu^ 

fiicie  determination  oi 
weeks  fix)m  the  i^uest 
making  this  req 
o  Determine  ^\1lether  the 


was  filed  on  the 
If-petitioned  as  a 
Widow  (H*  Special 


Form  1-360,  Petition  for 
below). 


S:   (please  checl^H^one) 
y  of  the  1-797  appro^  notice,  prima  fiacie 

adjudication  of  the  petition  and  notify  the 

(insert  date)  request  for  a  |Mima 


djudication.  (Requesting  agency  should  allow  three 
prima  fiicie  determination  or  filing  of  a  petition  before 


_      has  filed  a  petition  or  whether  a  petition  has  been  filed  on  his 
or  her  behalf  under  (a)  or  (b),  as  indicated  above.  If  so,  please  make  a  prima  fiacie 
determination  or  expedited  adjudication  of  the  applicant's  petition  and  notify  the 
requesting  agency  of  the  outcome. 


Date: 


Agency  Signature: 
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[sample  only  -  request  to  be  submitted  on  letterhead  of  requesting  agency] 
Fax  Request  Form  ~  from  Benefit  Agency  to  EOIR 


To:    Executive  Office  for  Immigration  Review 
Immigration  Court, 


Attn:  Court  Administrator 


This  fax  consists  of pages. 

(insert  name  of  city /state) 


Fax  number: 


This  request  is  being  submitted  by: 
Name  (printed): 
Agency  name  and  address 

Fax  niunber: 

Agency  case  tracking  number  (optional) 

Item  1:  That  above-referenced  agency  reque^ffiat  EOlit:  (pleas<^checkfibnly,one) 

Verify  that  the  individual  referred  to  on  the-attached  green  caura;(a  copy  is  attached)  was 

granted  relief  under  section  244(a)^)  (asjii^effect  prior  t^  Apigil;  ^997)  or  24PA(bX2) 
of  the  Immigration  and  Nationality  Act 


Verify  that  the  attached  order gr&ts  rclierandef 
Inunigration  and  Nationality  Act. 


lion  244(a)(3)  or  240A(b)(2)  of  the 


Verify  that  EOI^^as  determined  that  the  alien  has  demonstrated  a  prima  facie  case  for 
suspension  of^^^rf^on  or  ic^^Uari^^removal  under  sttition  244(a)(3)  or 
240A(b)(2)  of  the  Irl^^tio'^^y^atioB^  Ac^ 


Item  2:  If  yotfchfecked  the  last  item^above,  please  fill  out  the  following,  information.  If  the 

applicant  has  acopy  of  a  receipt  noticeor  othcr'documentation  indicating  that  he  or  she  filed  an 
application  for  suspension  of  dqportatioiiprxancellation  of  removal,  please  attach  a  copy. 


Benefit  Applicant's  full  name; 
Benefit  Applicant's  diate  oflbir&? 


-'■":*■ 
•3 


Benefit  Applicant's  best  guess  35  to  when  application  was  filed: 

Benefit  Applicant'^  best  giiiel^s  as  to  with 

which  immigration  court  petition  was  filed:  


Benefit  Applicant's  address  at  time  of  filing  petition: 
(street  address,  city,  state,  zip  code)   


Date: 


Agency  Signature: 


,  (mo/yr) 
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[sample  only  ~  request  to  be  submitted  on  letterhead  of  requesting  agency] 
Fax  Request  Form  ~  from  Benefit  Agency  to  EVS 


To:  INS  Vermont  Service  Center,  fax  802/5^7-3159 

Attn:  Battered  Alien  Review  Unit     ^        This  fax  consists  of 


This  request  is  being  submitted  by 
Name  (printed): 


Agency  name  and  address 


Fax  number: 


Agency  case  tracking  number: 


Item  1:  An  alien  £^}plicant  is  seekin 
to  recent  welfare  reform 

a)  believes  an  INS^ 

*  applicant's  be 
widow(er)  usi 
ImimgT^igAtLcom 


_  (dpffiona?^'' 


_b)  has  sel^neti 
Amerasia^..  ^ 


er^JKed  ^ 
led  docinrierv 


entified  above,  pursuant 
on^cn  two  categories: 

itus,  was  filed  on  the 
'self-petitioned  as  a 
ian.  Widow  or  Special 


Form  1-360,  Petition  for 
below). 


receipt  nfonce'S 


Wpy  of  the  1-797  appro' 


one) 
notice,  prima  facie 


ite  adjudication  of  the  petition  and  notify  the 

(insert  date)  request  for  a  prima 


Item  2:  The 

n  Verify  thai 

dete 
n  Make  a  prim 

requesting 

□  Update  the  status  6i|tl^^uesti 

facie  determination  or  fe^di^^djudication.  (Requesting  agency  should  allow  three 
weeks  from  the  request  ^4  prima  facie  determination  or  filing  of  a  petition  before 
making  this  reques^^      ;^.'' 

□  Determine  whether  the  apjplicant  has  filed  a  petition  or  whether  a  petition  has  been  filed  on  his 

or  her  behalf  under  (a)  or  (b),  as  indicated  above.  If  so,  please  make  a  prima  facie 
determination  or  expedited  adjudication  of  the  applicant's  petition  and  notify  the 
requesting  agency  of  the  outcome. 


Date: 


Agency  Signature: 
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PART  A:  For  an  Applicant  Who  Is  the  Beneficiary  of  a  Petition  Filed  by  Spouse  or  Parent, 
or  Who  Has  Self-Petitioned  as  a  Widow(er) 


Step  1:  Does  the  alien  applicant  have  a  copy  of  an  INS  Form  1-797  indicating  that  an  1-130  was 
filed  on  his/her  behalf?     [If  applican,t  has  self-petitioned  as  a  widow(er),  check  "No"  and 

proceed  to  Step  2.]  

Yes ■*  Attach  a  copy  of  tj^^£7  to  this  faj^Moji  need  not  complete  Step  2) 

lentatidl^^lll^^documentation  other  than 

Step' 


No 


^  If  the  applicant  h 

a  Form  1-797,  prol 


Benefit  Applicant's  full  name: 

Benefit  Applicant's  date  of  birth: 

Benefit  Applicant's  best  gues; 

Benefit  Applicant's  best  guess  i8^frt>-: 

with  which  INS  office petitiof¥\^fi led:  , 

Petitioner's  full  name: 

Petitioner  is  Applicant:     .,spo 

Petitioner  is  a^^^^X^S.  citi^^ 

Petitioner's  datciof  birth:        Ja^OL 

Petitionaj^jMian  Registration  N 

Petitioner's  address  at  time  of  filing  p€|iti<jn;. 

(street  address,  ci^,  stite£zipc(^e) 


Step  2:  If  the  applicant  does  not  have  a  Form  1-797,  p^^ill  ^pi^  following  mformation. 
All  blanks,  except  that  noted  "if  availableJlmust^f!g>jnpU,^ 


'0^^ 


gl^  self  [widow(er)]    (check  one) 
sident  ("green  card  holder") 


'^?^ 


■  ■•-••iFVjr-ii" 


"^ 


INS  Request  Form  ~  page  2 
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PART  B:    For  an  Applicant  Who  Has  Self-Petitioned  as  a  Battered  Spouse  or  Child 

Step  1:  Attach  a  copy  of  the  receipt  notice  or  other  documentation  evidencing  that  a  Form  1-360 
has  been  filed  vkdth  the  INS.    If  that  documentation  does  not  include  the  following 
information,  please  complete  the  blanks: 

Applicant/self-petitioner's  full  name 
Applicant/self-petitioner's  date  of  bi 

Date  1-360  was  filed: 

Location  (city)  of  INS  office  w^ere  filed 


INS  Request  Form  -  page  3 


BILUNQ  CODE  4410-10-C 
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PART  A:  For  an  AppUcant  Who  Is  the  Benefidary  of  a  Petition  Filed  by  Spouse  or  Parent, 
or  Who  Has  Self-Petitioned  as  a  Widow(er) 


Step  1:  Docs  the  alien  applicant  have  a  copy  of  an  INS  Form  1-797  indicating  that  an  1-130  was 
filed  on  his/her  behalf?     [If  applica^  has  self-petitioned  as  a  widow(er),  check  "No"  and 

{Hoceed  to  Step  2.]  ^^ 

Yes ■♦  Attach  a  copy  of  ti^W7  to  this  fa^^Muneed  not  complete  Step  2) 

>4o -«  If  the  applicant  hJl^^^nentati<M^^documentation  other  than 

a  Fonn  1-797,  pi3^M>  Step ! 


Step  2:  If  the  applicant  does  not  have  a  Fonn  1-797, 

All  blanks,  except  that  noted  "ifavailablglLmusf 

Benefit  i^licanf  s  full  name: 

Benefit  Applicant's  date  of  birth: 

Benefit  Applicant's  best  gue 

Benefit  Applicant's  best 
with  which  INS 


following  infOTmation. 


Petitioner's  fiill  name: 

Petitioner  is  Appl 

Petitioner  is  a 

Petitioner's 

Petitioi 

Pctiti 


INS  Request  Form  -  page  2 
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PART  B:   For  an  AppUcant  Who  Has  Sdf-Petitioned  as  a  Battered  Spouse  or  Child 

Step  1 :  Attach  a  copy  of  Ae  receipt  notice  or  other  documentation  evidencing  that  a  Forai  1-360 
has  been  filed  with  the  INS.    If  that  documentation  does  not  include  the  following 
information,  please  complete  the  blanks: 

Applicant/self-petiticmer's  full 
Applicant/self-petitioner's  di^  of 

Date  1-360  was  filed: 

Location  (city)  of  INS  office  where  filed: 


INS  Request  Foim  -  p^e  3 
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Executive  Office  for  Immksratkdn  Review— Immigratkdn  Courts 


State/Qty/App.  Code 


ARIZONA 
Bior-95122^.  1705  E.  Hanna  Rd..  Suite 

366.  App-  Cod»— 7D05030234. 
Ftoreoce— 85232.  3260  N.  Pinal  Parttway 

Ave.,  App.  Code— 7D05030229. 
Phoenwe-85025.  Federal  Bui»dh>g,  Room 

3114,    230    N.     First    Avenue,    App. 

Cod»— 7D05030226. 

CAUFORNiA 
/rnparM-ee251.     2409     La     Brucherie 

Road.  App.  Code— 7D05030222. 

Los  AngBie»  00012.  300  N.  Los  Angeles 
SL,  Room  2001,  App.  Code— 
7A0S03a223,  Mailing  Address:  P.O. 
BOK  53711.  Los  Angeles,  CA  90053- 
0711. 


Loa  Angela  00012.  Roybal  Federal  Of- 
fice Buitdbig  and  Courthouse.  255  E. 
Tempto  Street.  Rm.  577,  App.  Code— 
7D06030223. 

Sm  Oto0O-a21O1-79O4.  401  West  A 
Sfe«e(.  Suite  800.  App.  Code— 
7D0603022S. 


San  OtagD-a2188,  880  Front  Street 
Room  800,  App.  Code— 7D05030225. 

SWT  Franoaoo— 94106.  550  Keanry 
Street,  Suite  800.  App.  Code— 
7005030224,  Maiing  Address:  P.O. 
Box  2326,  San  Frandsco,  CA  »412fr- 
2326. 

San  PadnyWny.  INS  San  Pedro  Serv- 
ice Proc  Center.  2001  Seaside  Ave- 
nue, Room  136,  App.  Code— 
7D05030233. 

COLORADO 

Oarmsp— 80294,  Byron  G.  Rogers  Fed. 
Bunding,  1961  Stout  Sfreet.  Rocti 
1403,  App.  Code— 7D05030220. 

ylurora— 80010.  Wackenhut  Security,  Inc., 
11901  E.  30th  Avenue,  App.  Code— 
7D0503Q220. 

CONNECnOJT 

HwflbnM}6103,  AA  Ribicoff  Building  and 
Courthouse.   459  Main   Street.   Room 
509.  App.  Code— 7D05030277. 
FLORIDA 

aradanton— 4206,  515  11th  Street  West 
Buhftig  A.  Room  300.  App.  Code— 
7005030244. 

Mianv-33130.  155  S.  Mtemi  Ave..  Room 
800,  App.  Code— 7006030217. 


Judges 


William  Lee  Abbott  Isabel  A.  Bronzina. 

Dean  A.  Levay.  Sean  Keenan. 
Lamonte  S.  Freeri(s,  Scott  Jefferies 

John  W.  Richardson,  John  T.  Zastrow  ... 


Michael  H.  Bennett  Dennis  R.  James, 
Richard  N.  Knuci(.  Jack  W.  Staton. 
Jack  H.  WeU. 

Roy  J.  Darnel,  Bruce  J.  Emhom.  Thorrv 
as  Y.K.  Fong,  Harry  L.  Gastley.  Gil- 
bert T.  Gembacz.  Nathan  W.  Gordon. 
Ingrid  K.  Hrycenko,  Henry  P.  Ipema, 
Jr.,  Jan  D.  Latimore,  William  J.  Martin. 
Jr.,  Ronald  N.  Otiate.  Margaret 
Reichenberg,  Jay  Segai.  Dartene  R. 
Seligman,  Stephen  L  Shoiomson, 
Eleazar  Tovar,  Richard  0.  Walton. 


ArTttx)ny  Atenaide,  Kenneth  A.  Bagley, 
Robert  J.  Ban-ett  Richard  J. 
Bartokxnei,  Jr.,  Gaylyn  Boone.  C.  Zsa 
Zsa  De  Paoto,  lgnac»  Fernandez 
VaUes.  Joseph  Ragusa,  John  C.  Wi- 


Court  administrator 


HMrnnl  Faderal  ButeMng.   51    S.W.   First 
Ave.,  Room  224,  Mami,  FL  33130. 


Lawrence  N.  DiCostaruo,  Alt>erto  E. 
Gonzalez,  Bernard  J.  Hombach.  Dana 
Marks  Keener.  Carol  A.  King,  Tue 
Phan  Quang.  Beverly  M.  PhWps. 
Mimi  Y.  Schooley.  Brian  H.  Simpson, 
Bette  K.  Stockton.  Potty  A.  Webber. 

Rose  Coiantes  Peters.  0.0.  SNgravea  _ 


David  J.  Cordova.  James  P.  VanMo 


DavM  J.  Cordova.  James  P.  VandsBo 


Harriet  B.  Marpte 


R.  Kevin  McHugh . 


Teotilo  Chapa.  J.  Daniel  Dowel.  Rex  J. 
Ford,  Mahkjn  F.  Hanson.  Michael  C. 

^Hom,  Denise  Marks  Lane,  Stephen  E. 
Mander,  Nancy  R.  McCormack.  Pedro 
A.  Miranda.  Phiip  J.  Montante.  Jr.. 
Anthony  J.  Randall.  Chartes  J.  Sand- 
ers. Ira  Sarxlron,  Denise  N.  Slavirv 
Bruce  W.  Sotow,  RonaM  G.  Sorxxn, 
Eliaa  M.  Sukkar.  LiMana  Toneh- 
Bayoulh.  Ketih  C.  Wliams. 

Suzan  C.  Brauwerman  Seymour  R. 
KleinfeU,  Roberto  Moreno.  Wiliam  K. 
Zimmar.. 


John  A.  Meehan  . 

Jack  B.  Odom 

Jack  B.  Odom ..... 

M.  Graciela  Sosa 


Evelyn  Diaz  Brown 


Brent  L  Perkins  ........ 


Stephen  P.  Perkins 


Evelyn  Diaz  Brown 


Alec  RavaOa 


Alec  ReveHe 


Swidra  V.  Majia  (acting) 


George  A.  Sprayna 


Mkitael  T.  Rlngsiad 


Phone  Nos. 


(520)46&-3671,(520) 
466-7795  (fax). 

(520)  868-3341  .-(520) 
868-^962  (fax). 

(602)  514-7356.  (602) 
514-7387  (fax). 


(619)  355-0070.  (619) 
355-8692  (fax). 

(213)894-2811.(213) 
894-5196  (fax). 


(213)  894-6159.  (213) 
894-2632  (fax). 


(619)  557-6052.  (619) 
557-6405  (fax). 


(619)  557-7647,  (619) 
557-7655  (lax). 

(415)  705-4415.  (415) 
705-4418  (fax). 


(310)  732-0753.  (310) 
732-0757  (fax). 


(303)  844-6815,  (303) 
844-^78  (fax). 

(303)  361-0488,  (303) 
361-0668  (fax). 


(860)  240-^19,  (860) 
240-3921  (fax). 


(941)  749-1044.  (941) 
749-0992  (tax). 

(305)  530-6455.  (305) 
530-7001  (fax). 


(305),  S30-6451,Notax. 
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EXECUTIVE  OFFICE  FOR  IMMIGRATION  REVIEW— IMMIGRATION  CkXJRTS— Continued 


State/Oity/App.  Code 


Altamr— 33194,  Krome  North  Processing 

Center,  18201  S.W.  12th  Street  App. 

Code— 7D05030231. 

GEORGIA 
>Utente— 30303.     101     Marietta    Street, 

Suite  2702,  Appi  Code— 7D0S030228. 

ILUNOIS 

Chict|0D-6O6O5-1521,  Federal  Bulking. 

Room  648.  536  S.  Ctarfc  Street  App. 

Cod»-7O0603021& 

LOUISIANA 
New  Orteane— 70130,  One  Canal  Place, 

366  Canal  Street  Suite  2450. 
aataWe-71463.  1900  E.  Whattey  Road. 
App.  Code— 7005030230.  Mailing  Ad- 
dress:  P.O.   Box   750.   Od(dale,    LA 
71483. 

MARYLAND 
Balbmofe-Zt202.  U.S.  Appraisers  BuM- 
ing.  103  S.  Gay  Street  Room  702. 
App.  Cod»-7006030201. 

kUSSACHUSETTS 
ao«lor>-02203.  JFK  Federal  Bulking.  15 
New  Sudbury  St.   Room  320,  App. 
Code— 7006030202. 

kHCtWSAN 
Dttmll   40207.  Brawery  Park  II.   1155 
Brewery  Park  Blvd.,  Suite  450.  App. 
Code— 7006030219. 
NEVADA 
Lm  V9f|aa-79^0^,  Alan  BiJte  Federal 
BuMhig.  600  Las  Vegas  Blvd.  South. 
Room  410.  App.  Code— 7A0S03024a 
NEW  JERSEY 
ElzabHh-62S   Evans  St.   Rm.    148A, 

App.  Code— 7006030236. 
Atowar*-07102.  970  Broad  Street  Room 
1136.  App.  Code— 7006030204. 


NEWYORK 

S(i«Wo-14202.  130  Delaware  Ave.. 
Suite  41 0  App.  Code— 7D06030203. 

FiahUK  12S24.  olo  Downatate  Correc- 
tional Facility,  Red  Schoottwuse  Road. 
App.  Code— 7006030206. 

Mqparxx/)— 12458.    Ulster    CorrectMnal 


Judges 


Neal  S.  Foster.  Kenneth  S.  Hurewitz 


FadMy.    Berne    Road,    App.    Code— 
7005030235. 
Atow    Vor*— 10278.   26   Federal    Plaza. 
Room       10-1000.      App.       Code— 
705030205. 


New   VorfiF— 10014.   201    Vark*   Stre^, 

Room  1140,  App.  Code— 7D05030232.. 
PENNSYLVANIA 
PNto(^elphia—^9^03,      1600     CaHowhiN 

Street,     Suite     400.     App.     Code— 

7006030207. 
Vorfir— 17402.  3434  Concord  Road.  App. 

Coda— 7005030209. 


Wiliam  A.  Casskty.  G.  Mackenzie  Rast 


O.  John  Brahoe.  Cartes  Cuevas,  James 
R.  Fujimoto.  Anthony  0.  Petrone.  Jr.. 
Renette  Smith.  Robert  0.  Vinikoor, 
Craig  M.  ZertM. 


Jeffrey  Zlatow 


John  A.  Duck.  Jr.,  Chartes  A.  Wiegand, 

in. 


Bnjce  M.  Barrett  Lisa  Oomel.  John  F. 
Qossart  Jr..  WaUam  P.  Greene.  Jr.. 


BMno  W.  D'Ambrosk).  Elza  C.  Klein. 
Thomas  M.  Ragno.  Leonard  I.  Sha- 
piro, PaWda  M.B.  Shappatd. 

Eizabelh  Hackar 


Irene  Weiss 


EsmeraMa  Cabrera . 


Henry  S.  Dogin.  Annte  Sue  Garcy.  Ni- 
cote  Yae  Kyoung  Kim.  Daniel  A. 
Maimer.  Eugene  PugHese.  AtMrto 
RtetkoN.  WIKam  Straseer. 

W^tor   A.    During.   Jr..   Mchaelangek) 

Rooco. 
MUchel  Levinksky 


Court  administrator 


George  A.  Spreyne 


John  J.  Topp 

Peter  P.  Paul,  IV 


Uzbeth  L  WIson 

Lizbeth  L  Wilaon 

Branda  L  Cook  .„....^„. 
Sandra  V.  Mm  (acting) 
Sandra  Rabarts 
Jack  B.  Odom  _. 


JoeD.MIer. 


Matthew  T.  Adrian.  Terry  A.  Bain,  Jo- 
anrw  M.  Bukszpan,  Sarah  M.  Burr, 
Jeffrey  Chase,  George  T.  Chew,  An- 
nette S.  Elstein.  Noel  Anne  Fenris. 
Vtotoria  Ghartey.  Sandy  K.  Hom. 
Charles  M.  Honeyman.  William  F. 
Jankun.  ERzabeth  A.  Lamb,  Margaret 
McMarHJS.  PtiMlp  L  Morace,  Barabara 
A.  Nelson,  Patricia  A.  Rohan.  John  K. 
Speer.  Jr..  Mirlande  Tadal,  Gabriel  C. 
Videla.  Robert  0.  Weisel,  PhWp  T. 
WiKams.  Jeffrey  Chase. 

Donn  L  Livingston.  Alan  L  Page.  Alan 
A.  Vomacka. 

DortaM  V.  Ferlise.  Craig  DeBemarde  „.. 
Wiliam  Van  Wvke  ' 


Fletohar  Graves 
SterB-Padllo  - 


Gary  M.  SomervMe ... 
Thomas  J.  BonNa,  III 

Thomas  J.  BonMa,  HI 

John  0.  Hwmah.  Jr.  . 


Thomas  J.  Bonita.  Ill 
R.  EBott  Edwards  ..... 
Branda  L  Cook  


Phone  Nos. 


(305)  530-7196.  (305) 
530-7040  (fax). 


(404)  331-7647,  (404) 
331-4555  (fax). 

(312)  353-7313.  (312) 
353-9894  (tax). 


(504)  589-3992,  (504) 
589-3990  (fax). 

(318)  335-0365,  (318) 
335-3187  (fax). 


(41(9  962-3002,  (410) 
962-9021  (fax). 


(617)565-3080.(817) 
566-4496  (fw(). 


(313)  226-2603,  (313) 
22fr-3063  (tax). 


(702)388-6837.(702) 
388-6644  (fax). 


(201)883-4113.(201) 
64S-4121  (tax). 

(201)  645-3524.  (201) 
645-3432  (tax). 


(716)  561-3442.  (716) 
551-3452  (fax). 

(914)  831-3657,  (914) 
831-5452  (fax). 

(914)  647—5506,  (914) 
647-5641  (lax). 

(212)  264.5958.  (202) 
264-1070  (fax). 


(212)  620-6279.  (212) 
620-6357  (fax). 

(215)  656-7000.  (215) 
656-7013  (fax). 

(717)  756-7565.  (717) 
757-0132  (fax). 
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Stat8«:%/App.  Code 

Judges 

Court  administrator 

PhorteNos. 

PUERTO  RICO 

Guaynabo    (San    Juan)— 00965.     GSA 

Rafael  B.  Ortiz-Segura  

George  A.  Spreyne  ....~ 

(787)  749-«386.  (787) 

Cenlef.  651  Federal  Drive,  Suite  111- 

749-4393  (fax). 

14.  App.  Code— 7D05030208. 

71EX45 

DWtas-75202,  1200  Main  Street,  Suite 

Edwin  R.  Hughes.  D.  Anthony  Rogers, 

Barbara  T.  Baker ..... 

(214)  767-1814,  (214) 

700,  App.  Code— 7D0503021 1 . 

Cary  Copelarxl. 

767-6410  (fax). 

El  Paso— 79925,    1545  Hawkins   Boule- 

Gary  D.  BurkhoWer,  Penny  M.  Smith. 

Theresa  N.  Baeza 

(915)540-1910.(915) 

wafd.      Suite      205,      App.      Code— 

Bertha  A.  Zuniga 

540-1922  (fax). 

7D05030212. 

El  Paso— 79925,  El  Paso  Service  Proc- 
essing Center,  8915  Montana  Avenue. 

Visitino  U  

Theresa  N.  Baeza  „.... . 

(915)  540-7854.  No  fax. 

App.  Code— 7D05030212. 

Haf*)0Br)-78550.     201      E.     Jackson 

Howard  E.  Achtsam.  David  Ayala.  Mar- 

Celeste  Garza  

(210)427-8580,  (210) 

Street,  App.  Code— 7D05030213. 

gwet     D.      Biirkhart,      M.      Edwin 
Prudhomme. 

427-6905  (fax). 

Los  fresnos— 78566,  Port  Isabel  Proc- 

Visiting U 

^  Celeste  Garza  

(210)  233-4467.  (210) 

essing    Center,    Route    3.    Box    341, 

233-5318  (fax). 

Building  37.  App.  Code-7D05030213. 

Mailing  Address:  201   E.  Jackson  St.. 

Harlingen.  TX  78650. 

Hbus«x>— 77004,  2320  La  Branch  Street. 

Robert  Brown.  Clarease  M.  Rankin.  Mi- 

Dina P.  Sherman 

(713)  718-3870.  (713) 

Room  2235.  App.  Code— 7D06030214. 

chael  K.  Suarez.  Joseph  VaM. 

71&-3879  (tax). 

Houaion—T7032    Houston  Service  Proc- 

Susan  L.  Yartirouah 

Dina  P.  Sherman 

(713)  987-0290,  (713) 

easing   Center,    15850    Export    Ptaza 

987-3142  (fax). 

Drive.  App.  Code— 7D05030214. 

HuntsvHIe—TTZAO.    Goree    INS    Facility. 
30000A     Highway     75     South.     App. 

Jimmie  L  Benton .. 

Dine  P.  Sherman  ....„ 

(409)295-1353.(409) 

295-6510  (fax). 

Code— 7D05030232.  Mailing  Address: 

P.O.  Box  1538.  Hantsvi»e.  TX  77342- 

1538. 

L*»do— 78041,  4702  E.  Saunders,  App. 

Visiting  U  „    

J.  Thomas  Davis  

(210)  727-4772.  (210) 

Coda— 7D05O30215.   Mailing  Address: 

726-2320  (fax). 

Laredo    Service    Processing    Center. 

P.O.  Box  440110.  Laredo.  TX  78044- 

0110. 

5^1  Ankinio-7820S-2040  615  E  Houston 

Richard  F.  Brodsky,  Susan  E.  Conley- 
Castro.  Glenn  P.  McPhaui. 

J.  Thomas  Davis  

(210)  472-6637,  (210) 

Street,     Room     598,     App.     Code- 

472-4282  (fax). 

7005030215. 

VIRGINIA 

Ailinglon-22203.  901  N.  Stuart  St..  Suite 

John    M.    Bryant.    Joan    V.    Church«, 

(703)  235-2307.  (703) 

1300,  App.  Code-7005030210. 

Christopher    M.    Grant    Wayne    R. 
Iskra.  Paul  A.  Neieiski. 

235-2372  (fax). 

WASHINGTON 

S0«M»-981O4.  Key  Tower  Buikling,  1000 
Second    Avenue.    Suite    2500.    App. 

Anna  Ho.  Kenneth  Josephson,  Kendall 
B.  Warrem. 

Joseph  Neitert 

(206)  553-5953.  (206) 

553-0622  (fax). 

Code-7D05<»0221. 

SeaMe-98134.   Seattle  Det   Center,  c/o 

Anna  Ho,  Kenneth  Josephson.  KendaR 

Joeeph  NeHert _ „_. 

call  Seattle  office:  (206) 

U.S.  INS,  815  Airport  Way,  App.  Code^ 

B.  Warren. 

553-6953.  (206)  553- 

7D06030221. 

0622  (fax). 
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•  Please  save  this  notice  for  your 
records.  Please  enclose  a  copy  if  you 
have  to  write  us  or  a  U.S.  Consulate 
about  this  case,  or  if  you  file  another 
application  based  on  this  decision. 

•  You  will  be  notified  separately 
about  any  other  applications  or  petitions 
you  have  filed. 

Additional  Infonnation 

General 

The  filing  of  an  application  or  pf;dtion 
does  not  in  itself  allow  a  person  to  enter 
the  United  States  and  does  not  confer 
any  other  right  or  benefit. 

Inquiries 

You  should  contact  the  office  listed 
on  the  reverse  of  this  notice  if  you  have 
questions  about  the  notice,  or  questions 
about  the  status  of  your  application  or 
petition.  We  recommend  you  call. 


However,  if  you  write  us,  please  enclose 
a  copy  of  this  notice  with  your  letter. 

Approval  of  Nonimmigrant  Petition 

m 

Approval  of  a  nonimmigrant  petition 
means  that  the  person  for  whom  it  was 
filed  has  been  found  eligible  for  the 
requested  classification.  If  this  notice 
indicated  we  are  notifying  a  U.S. 
Ck>n5ulate  about  the  approval  for  the 
purpose  of  visa  issuance,  and  you  or  the 
person  you  filed  for  have  questions 
about  visa  issuance,  please  contact  the 
appropriate  U.S.  Consulate  directly. 

Approval  of  an  Inunigrant  Petition 

Approval  of  an  immigrant  petition 
does  not  convey  any  right  or  status.  The 
approved  petition  simply  establishes  a 
basis  upon  which  the  person  you  filed 
for  can  apply  for  an  immigrant  or 
fiance(e)  visa  or  for  adjustment  of  status. 


A  person  is  not  guaranteed  issuance 
of  a  visa  or  a  grant  of  adjustment  simply 
because  this  petition  is  approved.  Those 
processes  look  at  additional  criteria. 

If  this  notice  indicates  we  have 
appreved  the  immigrant  petition  you 
filed,  and  have  forwarded  it  to  the 
Department  of  State  Immigrant  Visa 
Processing  Center,  that  office  will 
contact  the  person  you  filed  the  petition 
for  directly  with  information  about  visa 
issuance. 

In  addition  to  thjj  information  on  the 
reverse  of  thia  notice,  the  inst^ctions 
for  the  petition  you  filed  provide 
additional  information  about  processing 
after  approval  of  the  petition. 

For  more  information  about  whether  a 
person  who  is  already  in  the  U.S.  can 
apply  for  adjustment  of  status,  please 
see  Form  1—485,  Application  to  Register 
Permanent  Residence  or  Adjust  Status. 
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•  Please  save  this  notice  for  your 
records.  Please  enclose  a  copy  if  you 
have  to  write  us  or  a  U.S.  Consulats- 
about  this  case,  or  if  you  file  another 
application  based  on  this  decision. 

•  You  will  be  notified  separately 
about  any  other  applications  or  petitions 
you  have  filed. 

Additional  InfiDrmation 

General 

The  filing  of  an  application  or  petition 
does  not  in  itself  allow  a  person  to  enter 
the  United  States  and  does  not  confer 
any  other  right  or  benefit. 

Inquiries 

You  should  contact  the  office  listed 
on  the  reverse  of  this  notice  if  you  have 
questions  about  the  notice,  or  questions 
^Mut  the  status  of  your  application  or 
petition.  We  recommend  you  call. 


However,  if  you  write  us,  please  enclose 
a  copy  of  this  notice  with  your  letter. 

Approval  of  Nonimmigrant  Petition 

Approval  of  a  nonimmigrant  petition 
means  that  the  person  for  vdioih  it  was 
filed  has  been  found  eligible  for  the 
requested  classification.  If  this  notice 
indicated  we  are  notifying  a  U.S. 
Consulate  about  the  approval  for  the 
-purpose  of  visa  issuance,  and  you  or  the 
person  you  filed  for  have  questions 
about  visa  issuance,  please  contact  the 
appropriate  U.S.  Consulate  directiy. 

Approval  of  an  Immigrant  Petition 

Approval  of  an  immigrant  petition 
does  not  convey  any  right  or  status.  The 
approved  petition  simply  establishes  a 
basis  upon  which  the  person  you  filed 
for  can  apply  for  an  immigrant  or 
fiance(e)  visa  or  for  adjustment  of  status. 


A  person  is  not  guaranteed  issuance 
of  a  visa  or  a  grant  of  adjustment  simply 
because  this  petition  is  approved.  Those 
processes  look  at  additional  criteria. 

If  this  notice  indicatoi  we  have 
approved  the  immigrant  petition  you 
filed,  and  have  forwarded  it  to  the 
Department  of  State  Immigrant  Visa 
Processing  Center,  that  office  will 
contact  the  person  you  filed  the  petition 
for  directiy  with  information  about  visa 
issuance. 

In  addition  to  the  information  on  the 
reverse  of  this  notice,  the  instructions 
for  the  petition  you  filed  provide 
additional  infonnation  about  processing 
after  approval  of  the  petition. 

For  more  information  about  whether  a 
person  who  is  already  in  the  U.S.  can 
apply  for  adjustment  of  status,  please 
see  Form  1-485,  Application  to  Register 
Permanent  Residence  or  Adjiist  Status. 
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•  Please  save  this  notice  for  your 
records.  Please  enclose  a  copy  if  you 
have  to  write  us  or  a  U.S.  Consulate 
about  this  case,  or  if  you  file  another 
application  based  on  this  decision. 

•  You  will  be  notified  separately 
about  any  other  applications  or  petitions 
you  have  filed. 

Additional  InfiDnnation 

General 

The  filing  of  an  application  or  petition 
does  not  in  itself  allow  a  person  to  enter 
the  United  States  and  does  not  confer 
any  other  right  or  benefit 

Inquiries 

You  shoidd  contact  the  office  listed 
on  the  reverse  of  this  notice  if  you  have 
questions  about  the  notice,  or  questions 
about  the  status  of  your  application  or 
petition.  We  recommend  you  call. 


However,  if  you  vmte  us,  please  enclose 
a  copy  of  this  notice  with  your  letter. 

Approval  of  Nonimmigrant  Petition 

Approval  of  a  nonimmigrant  petition 
means  that  the  person  for  whom  it  was 
filed  has  been  found  eligible  for  the 
requested  classification.  If  this  notice 
indicated  we  are  notifying  a  U.S. 
Ckinsulate  about  the  approval  for  the 
purpose  of  visa  issuance,  and  you  or  the 
person  you  filed  for  have  questions 
about  visa  issuance,  please  contact  the 
appropriate  U.S.  Consulate  directiy. 

Approval  of  an  Immigrant  Petition 

Approval  of  an  immigrant  petition 
does  not  convey  any  right  or  status.  The 
approved  petition  simply  establishes  a 
basis  upon  which  the  person  you  filed 
for  can  apply  for  an  imosigrant  or 
fiance(e)  visa  or  for  adjustment  of  status. 


A  person  is  not  guaranteed  issuance 
of  a  visa  or  a  grant  of  adjustment  simply 
because  this  petition  is  approved.  Those 
processes  look  at  additional  criteria. 

If  this  notice  indicates  we  have 
approved  the  immigrant  petition  you 
filed,  and  have  forwarded  it  to  the 
Department  of  State  Immigrant  Visa 
Processing  Center,  that  office  v<dll 
contact  Jhe  person  you  filed  the  petition 
for  directiy  with  information  about  visa 
issuance. 

In  addition  to  the  information  on  the 
reverse  of  this  notice,  the  instructions 
for  the  petition  you  filed  provide 
additional  information  about  processing 
after  approval  of  the  petition. 

For  more  information  about  whether  a 
person  who  is  already  in  the  U.S.  can 
apply  for  adjustment  of  statiis.  please 
see  Form  1-485.  Application  to  Register 
Permanent  Residence  or  Adjust  Statxis. 
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•  Please  save  this  notice  for  your 
records.  Please  enclose  a  copy  if  you 
have  to  write  us  or  a  U.S.  Consulate 
about  this  case,  or  if  you  file  another 
application  based  on  this  decision. 

•  You  will  be  notified  separately 
about  any  other  applications  or  petitions 
you  have  filed. 

Additional  Information 

General 

The  filing  of  an  application  or  petition 
does  not  in  itself  allow  a  person  to  enter 
the  United  States  and  does  not  confer 
any  other  right  or  benefit. 

Inquiries 

You  should  contact  the  office  listed 
on  the  reverse  of  this  notice  if  you  have 
questions  about  the  notice,  or  questions 
^xjut  the  status  of  your  application  or 
petition.  We  recommend  you  call. 


However,  if  you  write  us,  please  enclose 
a  copy  of  this  notice  with  your  letter. 

Approval  of  Nonimmigrant  Petition 

Approval  of  a  nonimmigrant  petition 
means  that  the  person  for  whom  it  was 
filed  has  been  found  eligible  for  the 
requested  classification.  If  this  notice 
indicated  we  are  notifying  a  U.S. 
Consulate  about  the  approval  for  the 
purpose  of  visa  issuance,  and  you  or  the 
person  you  filed  for  have  questions 
about  visa  issuance,  please  contact  the 
appropriate  U.S.  Consulate  directly. 

Approval  of  an  Immigrant  Petition 

Approval  of  an  immigrant  petition 
does  not  convey  any  right  or  status.  The 
afiproved  petition  simply  establishes  a 
basis  upon  which  the  person  you  filed 
for  can  apply  for  an  immigrant  or 
fiance(e)  visa  or  for  adjustment  of  status. 


A  person  is  not  guaranteed  issuance 
of  a  visa  or  a  grant  of  adjustment  simply 
because  this  petition  is  approved.  Those 
processes  look  at  additional  criteria. 

If  this  notice  indicates  we  have 
approved  the  immigrant  petition  you 
filed,  and  have  forwarded  it  to  the 
Department  of  State  Immigrant  Visa 
Processing  Center,  that  office  will 
contact  the  person  you  filed  the  petition 
for  directly  with  information  about  visa 
issuance. 

In  addition  to  the  information  on  the 
reverse  of  this  notice,  the  instructions 
for  the  petition  you  filed  provide 
additional  information  about  processing 
after  approval  of  the  petition. 

For  more  information  about  whether  a 
person  who  is  already  in  the  U.S.  can 
apply  for  adjustment  of  status,  please 
see  Form  1-485,  implication  to  Register 
Permanent  Residence  or  Adjust  Status. 

BILUNO  OOOe  441-1».«l 


Federal  Register  /  Vol.  62.  No.  221  /  Monday.  November  17.  1997  /  NoUces 


61395 


LIN-96-170-50006 


uouvDiMni 
March  25,    19 


March  25,    1997 


nuoatTTMTi 


1  of  1 


W  AAA 

343  I  ST  NW 
WASHINGTON  DC  20536 


CA«TYf«  1130    IMMIGRANT  PBTITIOM  FOR  RSLATIVS, 
FIANCE (B) ,  OR  ORPHAN 


nliiMMia     JQ2   123  431 
AAA,    W 


KNtnOAKY 

SFDF,    DD 


Votictt  Type I  Receipt  Notice 

Amount  received:  $   80.00 

Section:  Sister  or  brother  of  U.S. 
Citizen,  203 (a) (4)  IMA 


Th«  aboir*  appUoation  or  petition  hM  bem  rwMivad.  It  umally  t«kM  30  to  90  days  tram  tha  data  of  thia  racaipt  for 
ua  to  procaaa  thia  typa  of  casa.  Plaaaa  notify  ua  1— adlataly  if  aay  of  tha  abova  iaforMtioa  U  ineorraet.  Our 
euatoaar  aarvloa  phoaa  nuaibar  ia  liatad  balew. 


11m  will  aand  ymi  a  writtan  notlca  aa  aooa  aa  «a  aaka  a  daeisian  oo  this  caaa.  Tou  can  alae  uaa  tha  phona  "»— t~rr  balov 
to  obtain  caaa  status  infonMtion  direct  froa  our  autoaatad  system  24  hours  a  day  vlth  a  touch-tooa  ptaooe  aad  the 
receipt  nuaber  for  thia  casa  (at  the  top  of  thia  notice) . 


Please  see  the  additional  information  on  the  back.  You  will  be  notified  sq>aniBiy  about  any  odier 
IWaORATION   &  NATURALIZATION  SBRVICB  ""''~ 

LIN  TEST  PLATFORM 
4313    INS  BQ 
LINCOLN  NA  55479 
CuatoMr  Service  Telephoaet    (802)527-3112 


you  filed. 
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District  Cooes 


District  Cooes— Continued 


District  Cooes— Continued 


Distncts  30 

Org  type 

2-aoa»on,  MA  

DAFBOS 

3— New  York.  HY  „„    — 

OAF  NYC 

4 Phriadetohii.  PA 

OAF  PHI 

5— Baltimore,  MO  

OAFBAL 

6— Miami,  FL  _- 

OAF  MIA 

7— Buflato.  NY  ..._;. 

DAFBUF 

8— Detroit,  Ml 

DAFDET 

9— Chicago,  IL  ..... 

OAF  CHI 

10— St.  Paul,  MN  . — 

OAFSPM 

11— Kansas  City,  MO  -.. 

OF  KAN 

12— Seattle,  WA 

OAF  SEA 

13— San  Francisco,  CA  

OAFSFR 

14 — San  Antonto,  TX  

OAF  SNA 

15— El  Paso,  TX  .„ „.... 

OAFELP 

16 — Los  Anoeles.  CA  _ 

OAF  LOS 

17— Honolulu,  HI 

OAFHHW 

18— Phoenix,  AZ 

OAF  PHO 

19— Denver,  CO 

OAF  DEN 

20-Oalla8,TX 

OAF  DAL 

21— Newark,  NJ ^ 

OAF  NEW 

22— Portland,  ME „.    . 

OAF  POM 

24— Cleveland,  OH  

OAF  CLE 

25— Washington,  DC  

OAF  WAS 

26— Atlanta,  GA  

OAFATL 

27— San  Juan.  PR  

OAFSAJ 

28— New  Orleans.  LA  _... 

OAFNOL 

29— Omaha,  NE 

OFOMA 

30— Helena,  MT 

OFHEL 

31— Portland,  OR 

OAF  POO 

32— Anchorage.  AK  _ 

OAFANC 

33— Bangkok.  Thailand 

OOBKK 

35— Mexkx)  City,  MX  

OOMEX 

37— Rome,  Italy  

OORIT 

38— Houston,  TX 

OAFHOU 

39 — San  Diego,  CA 

OAFSND 

40— Hariingen.  TX  ...._ 

OAFHLG 

EASTERN  REGION: 

DISTRICT  2-BOSTON,  MA 

Providence,  Rl 

SAFPRO 

•Hartlord.  CT . 

SAFHAR 

•Lebanon.  MA  „          .     . 

ALEB 

Boston  Proc  Ctr 

PBPC 

DISTRICT  3-New  Yotk,  NY 

*NY  Seaport  combined  w/ 

UNYS 

quarantine  unit.  NY. 

JFK  Airport,  NY  

AZJK 

Hamilton.  Bermuda  

IHAM 

Vahck  Proc.  Ctr 

PVRK 

•Brooktand  Proc.  Ctr  

PBKN 

D«STW<Cr  4— Philadelphia 

PA 

•Altoona,  PA 

UALT 

Prttsburgh,  PA .. 

SFPrr 

•Dover  AFB.  DL 

AOVO 

DISTRICT  5— Baltimore.  MO 

DISTRICT  e-Mianu,  FL 

Jacksonville.  FL 

SAJAC 

Key  West.  FL  ^   ... 

SAKEY 

Port  Everglades.  FL  

SAPEV 

•Port  Canaveral.  FL 

APCF 

Tampa,  FL 

SATAM 

West  Palm  Beach,  FL 

SAWPB 

Orlando  Airport,  FL  —   

AORL 

Krome  Proc.  Ctr 

PKRO 

Fort  Pierce,  FL  

AFTP 

JacksonviNe  Seaport,  FL 

UJAS 

Miami  Seaport.  Fl 

UMSE 

•Panama  City,  Fl 

A  PAN 

•Sanlord,  FL 

ASFB 

DISTRICT  7— Buflato.  NY 

Thousand  Island  Bridge,  NY  .. 

SATHO 

Trout  River.  NY  _.. 

SATHO 

Oalrki»-36 


•Rooseveltown,  NY  

Albany.  NY  

Champlain,  NY ...» — 

Chateauguay.  NY .>.... 

Fort  Covington,  NY  

•Lewiston,  NY 

Massena,  NY  . 

Niagara  Falls,  NY 

OgdensJxjrg,  NY  ....„ 

Peace  Bndge,  NY  ~ 

Rouses  Point,  NY 

DISTRICT  8— Detroit.  Ml 

Marir>e  City,  Ml 

Port  Huron,  Ml „ 

Roberts  Landing,  Ml 

Sault  Ste.  Marie.  Ml  

'Detroit  Michigan  Bhdge,  Ml  .. 
'Detroit  Mk^higan  Tunrwl,  Ml 
DISTRICT  21— HewaiK  NJ 

•Camden.  NJ _ 

McGuire  AFB,  NJ — 

AKxjrg.  VT  

Alburg  Springs,  VT  _. 

Bangor,  ME  „. _... 

Beebe  Plains.  VT  „ 

Beecher  Falls,  VT  

Bndgewater,  ME  . . . 

'Burlington,  VT 

Calais.  ME ~ . — 

'Eastport,  ME 

Canann,  VT — 

Cobum  Gore,  ME 

Dertjy  Line,  VT 

•Dert>y  Une  RT5  POE 

East  Rkrfiford,  VT 

Fort  FairfieW,  ME  

Fort  Kent,  ME 

'Eastcourt.  ME  _„. 

*St.  Pampile.  ME 

Hamlin,  ME _ ~ 

Highgate  Springs,  VT 

Houlton,  ME  _,..„..... 

•Easton,  ME  . 

•Forest  City,  ME 

•Montrcelto.  ME  

•Orient.  ME ' 

Jackman,  ME  ....™ 

•St.  Aurelie  . 

Limestone,  ME  «..__.«_..__. 

Lubec,  ME  „.„.„ 

Madawaaka.  ME 

North  Troy.  VT  __.„„ 

Norton,  VT 

Pinnacle  Rd..  VT : 

•Pittsburgh.  NH  

RKhkxd,  VT  

•SL  Albans,  VT 

Van  Buren,  ME 

Vancboro.  ME  ...„ 

West  Bertohire,  VT 

DISTRICT  24-Om^lanA.  OH 

Cincinnati.  OH  

SarxJusky,  OH „ 

Toledo.  OH ._.„._.>.... 

Columbus,  OH 

DISTRICT  25— Washington. 

DC. 
Norfolk.  VA 
Norfolk  Seaport.  VA  


Org  type 


ARSV 

SAFALB 

SACHM 

SACHT 

SAFTC 

A  LEW 

SAMAS 

SAMOO 

SANIA 

SAOGD 

SAPBB 

SAROU 

SAAGN 

SAMRC 

SAPHU 

SARBT 

SASSM 

ADCB 

A  OCT 

ACNJ 

AMAG 

SAABG 

SAABS 

SABGM 

SABEB 

SABEE 

SABWM 

ABRG 

SACLS 

AEPM 

SACNA 

SAC06 

SADER 

POVL 

SAERC 

SAFTF 

SAFTK 

A  EST 

A  SPA 

SAHML 

SAHIG 

AHTM 

AEAS 

A  FOR 

AMTC 

AORi 

SAJKM 

SASRL 

SALIM 

SALUB 

SAMAO 

AMOR 

SANRT 

SANRN 

APIV 

APNH 

SARIF 

SASTA 

SAVNB 

SAVCB 

SAWBE 

SAFCIN 
SASDY 
SATOL 
ACLM 


UNOS 


Oistrici»-36 


0/Srfl/CT  26— Atlanta,  GA 

Charleston,  SC 

Charlotte,  NC  _.„......»...«~~... 

•Greer,  SC 

Mobile,  AL  „ 

•Raleigh-Ourtwm,  NC  

Savannah,  GA 

WHmington,  NC 

DISTRICT  27— San  Juan.  PR 

Aguadilla  Proc.  Ctr 

Charlotte  Amalie,  St  Thomas, 

VI. 

Christiansted,  SL  Croix,  VI 

Cruz,  Bay.  SL  John,  VI  

Mayaguez,  PR 

Ponce,  PR  

DISTRICT  2a-t*eiH  Orleans, 

LA 

•Baton  Rouge,  LA 

•Gulfport,  MS — 

'lake  Charles.  LA .'.'. 

Louisville,  KY 

Mehiphis,  TN _ 

'Nashville,  TN  

•Oakdale,  LA 

CENTRAL  REGION: 
DISTRICT  9-Chkaigo.  IL 

Milwaukee.  Wl 

'Indianapolis,  IN  

DISTRICT  10-SL  Paul.  MN 

Baudette.  MN  

Duluth,  MN  

Grand  Portage.  MN 

Intematk>nal  FaMs,  MN  

Lancaster,  MN 

Noyes.  MN  

•Pembina.  NO  . 

Pine  Creek,  MN 

Roseau.  MN  — 

Warroad.  MN 

Ambrose.  NO ^^.„ 

Antler.  NO , 

Carbury.  NO  . 
Dunseith.  NO  .. 

Fargo.  NO 

Fortuna.  NO  „.. 

Minot,  NO  

Hannah,  NO  ... 
Hanaboro,  NO 

Makta.  NO  

Neche,  NO 

Noonan,  NO  ... 
Northgate,  NO 

Portal,  NO  .. 

SL  John.  NO  ... 

Sarles,  NO 

Sherwood,  NO 
Walhalla,  NO  .. 
Westhope,  NO 
WiNon.  NO 


Org  type 


DISTRICT  1  f— Kansas  CITY. 

MO 

St  Louis,  MO  

DISTRICT  r4-3an  Antorao. 

TX 

Austin,  TX _.»......»«.......„ 

Amistad  0am.  TX 

•Corpus  Christi,  TX  

Eagle  Pass,  TX  

Laredo,  TX  _ 

Juarez-Lincoln  Bridge.  TX  — 


SACHL 

SFCLT 

SAGRR 

SAMOB 

SAROU 

SASAV 

SAWIL 

PAGC 
SACHA 

SACHR 
SACRU 
A  MAY 
SAPON 


ABTN 

AGUL 

ALKC 

SLOU 

SFMEM 

ANSV 

POAK 


SAFMIL 
SINP 

SABAU 

SAOUL 

SAGPM 

SAINT 

SALAN 

SANOY 

APEM 

SARIN 

SAROS 

SAWAR 

SAAMB 

SAANT 

SACRY 

SAONS 

SAFAR 

SAFRT 

AMNO 

SAHNN 

SAHNS 

SAMAl 

SANEC 

SANOO 

SANRG 

SAPOR 

SASJO 

SASAR 

SASHR 

SAWAL 

SAWHO 

AWNO 


SFSTL 


SAAUS 

AADT 

SACRP 

SAOLR 

SAEGP 

SALAR 

ALLS 
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DISTRICT  CODES— Continued 


District  Cooes— Continued 


0istrk:ts-36 

Org  type 

Laredo  Proc  Ctr 

PLRO 

Laredo  Columbia  BrWge,  TX 

ALCB 

DISTRICT  15-B  Paso.  TX 

Columbus,  NM  

SACOL 

Fabens.  TX „...   

SAFAB 

PreskJto,  TX „ 

SAPRE 

•Port  of  El  Paso 

APOE 

•Paso  del  Norte  Bridge,  TX  ... 

A  PON 

•Bridge  ol  the  Americas,  TX  .. 

A  BOA 

•Ysleta.  TX  

SA  YSL 

Santa  Teresa,  NM 

ASTR 

Atouqusfque,  NM  

SABQ 

El  Paso  Processing  Center, 

PEPC 

TX. 

•Fort  Hanock,  TX  

PFTH 

DISTRICT  rO-Oenver.  CO 

Sj*  Lake  City,  UT 

SAFSLC 

OUSTWCT^O-Oallaa,  TX 

Oklahoma  City,  OK  

SFOKC 

D«STH/C7-2»-Omaha.  NE  ... 

OMA 

aSTR/CraO-Helena.  MT  ... 

HEL 

Boise,  ID 

SBOI 

Chief  Mountain,  MT  .„„ 

ACHF 

Oel  Bonita.  MT  ...    „.; 

ADLB 

Great  Fate.  MT  

AGRE 

Morgan,  MT 

SAM(^ 

Opheim.  MT 

SAOPH 

Plegan,  MT 

SAPIE 

Raymond,  MT 

SARAY 

RoosvHIe,  MT 

SAROO 

District  Cooes— Continued 


Oistrict8-36 

Org  type 

Scobey,  MT 

SASCO 

Sweetgrass,  MT 

saswe 

Turner,  MT  

SATUR 

Whitetail,  MT  

SAWHI 

WikJ  Horse,  MT  

SAWHM 

Willow  Creek,  MT 

SAWCM 

Missoula.  MT 

SAMIS 

O/STW/Cr  39-Houston,TX     " 

Galveston,  TX  

SAGAL 

Port  Arthur,  TX 

SAPAR 

DISTRICT  40-Harimgton.  TX 

•Brownsville.  TX 

ABRO 

•Brownsville/Gateway.  Bridge, 

ABRO 

TX 

•Brownsville  Matamoros 

ABBM 

Bridge.  TX. 

Fakxxi  Heights,  TX  

SAFAL 

Hktelgo,  TX  

SAHIO 

Los  Ebanoe,  TX  

SALSE 

•Los  Indies,  TX 

ALOi 

Port  Isabel  Proc.  Ctr.  

PPIC 

Progresso,  TX  ^ „ 

SAPGR 

Rto  Grande.  TX 

SARiO 

Roma,  TX 

SAROM 

Pharr,  TX 

SAPHR 

Nogales.  AZ  

SAN06 

Sasabe.  AZ  

SASAS 

San  Luis,  AZ  

SASLU 

Tucson,  AZ 

STUC 

•Las  Vegas,  NV      

SFLVG 

Oi8trict»-36 


•Reno,  NV „ 

•Mariposa,  AZ  

•Etoy  Proc.  Cr.,  AZ „.,. 

DISTRICT  3t— Portland,  OR 

Astoria,  AK  

Coos  Bay,  OR 

New  Port,  OR 

DISTRICT  32-AnannQa, 
AK 

Oalton  Cache,  AK  

Ketchikan,  AK 

Skagway,  AK 

•Dutch  Harbor,  AK  

Poker  Creek,  AK 

Nome,  AK  ....._...w»^...._«„.., 

Fairbanks,  AK 

OfSmcr  3»-San  Diego 

Andrada.  CA 

Calaxioo,  CA  ™._4.„........ 

Calexico  East  Port  

B  Centro  Proc.  Ctr.,  CA  

•San  Diego  Port-ol-Entry.  CA 

*Otay  Mesa.  CA 

•San  YskJro,  CA 

•Tecjrta,  CA _....„..,.. 


Org  type 


SFREN 

AMAP 

PEAZ 

SAAST 
A  COO 
PNPT 


SAALC 

SAOAC 

SAKET 

ASKA 

AOTH 

APKC 

ANOM 

AFRB 

SAANO 

SACAL 

PIVP 

PECC 

ASOP 

AOTM 

SASYS 

SATEC 


MUJNQ  COOC  4410-10^ 
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U.S.  0«partm«nt  of  Ju«tic« 

fcnmigration  and  Naturalization  Service  (INS) 


OMB«11tft«0M 

Petition  for  Alien  Relative 


DO  NOT  WRITE  IN  THIS  BLOCK  - 

FOR  EXAMINING  OFFICE  ONLY 

1 

CmmOt 

Action  Stamp 

Fee  Stamp 

M 

aaorv#«* 

SKflonolLnr 
D  201(b)  «auw 
n  201  {b>  e**) 
O  201  fbinmm* 

Ml  OOM 

D   203  (IMD 

D  203«.)m 

n  203  W<8) 

r^iwui  — Widflw 

a  PM.  a  aw-  'A*  n*  niiiiind 

D  aMgomiHiJ 

Ramarics:                                                                                                                                                                                             1 

A.  Relatlonehip 


1.  ma 

D 


I*  my 


X.  ArayOHf 
D  CWM       D  Y«i 


iL:«L 


3.  Odymgiln 


B.  Infofmetlon  about  you 


0.  Information  about  your  aHen  relativ 


(Faniy  nanw  in  OPS)  (FM) 


1.     Nmm  (F«niy  nww  in  CAPS)  (Ftal) 


t. 

(ToMiorCaiA 

(iii<*ciMiii»i             (anPtrnmoam 

i. 

4. 

a«)»iw 

a  Fwai*    a  vMdDMd  a  a«<M»d 

?. 

ommmmmVm 

*. 

OMaattfnaeaa 

•l 

aooM  taourtlir  M 

11. 

M—w  olPHorH 

ni    MiouaiaaU. 

My  tMim^tlv  •«  ac^iifad  Mmui^  (cliadi  on*) 

a  Bbttnaaoa 

Q  IlilM^iltuii   (Gim  nuntaf  Hi 


Hnw  you  otMHnod  ■  ovttncoio  of  GMinvwhip  in  j^iuf  ooti  nomsr 

a  v<M       a  "• 

•  "Vto*.  gkia  mantMf  of  ia»rllWnl».  dal*  and  pin*  H  «■■  iMuad 


14a.  H  yoH  aia  •  lawful  pannanant 

Oato  tni  piaca  ot  vlnnaon  for,  of  adtusananl  to^  laatul  ptnntnunt 

sna  dm  of  adnivMon: 


t.   >*>■■■  (NMiaf^aaaaf) 

(TeanarOiy)                   (OaWiCiuwiWm                  (ZM>OMilCad« 

&   PlaeaaiaMh(Taaiiara«) 

fl»iiiCaMar»i 

4.    Oal>otaMI«                     S.  Saa 

D  Fa"*» 

a.    aaeW  Saouifqr  Mua*ar            1*. 

11.    N«.a.alMarMiUu.uU»K4i 

13.    Maa  yaur  nHIni  awir  baan  m  9m  U*.f 

D  >ta           D  No 

M«a  laal  anfwad  ••  •  (vWtar.  Muawtl.  Haway,  aMtioul  Irwpouton.  olc) 

M   1   U   1   1   1  1   1   1    1  1 

OalB  MjVwttaod  al^r  wplKod,  or  w«  oiV 

a*,  a*  atiaMt  on  PanM  144  ar  141 

toyarOtany) 

14b.  OMyouflaOi 


W.    Haa  you  laMNa  a* 

I  awaugh  aiantaaa  to  a  UnMid  O  ^'^  D  No      Wffwa 


tiBin  dttiBn  or  iBWful  pornior 

NMrMtdamTQ  Y«             Q  No 

O  EMduaon 

Q  Dvonatwn    Q  "nMni'i  0 

JudtoM  PfooBBdinoi 

ttfTULRECFPT 

nESUBMrrTED 

flaOCATHJ 

00a>>LETB)                   1 

NKd 

SM 

Afiprovad 

OMriad 

Rataniad 

Fomt  1-130  (Rav.  4n  1/91)  N 
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C.  (continued)  Information  about  your  alien  relative 


It.  urn 

(Name) 


ofyoir 


Otyour 


it  your  huatMnd^Mie,  Kat  only  hit  or  har  chUran). 
PatootBirti) 


(County  ot  Birth) 


17. 


wl  M  UfHMfl  ] 


lOBW 


(llMBarCay) 


It.   Yo 


<T««i*rOay) 


la.   Hyour 


<T«Mi*oaM 


2a.  If  llMnQ  for  yoiv 


To 


{■••B  Bf  Cwyl  ^iw4ns4  ICoBBlryl 


21.  Ckaekfta 

□  YournMyawiipp^faravtiaaataadaltia 


D  YourrMKaitinfMUniltdSMBaandwaapptytor 

iSarviotal 


IBty) 

fl>  tMM  10 IM  ol  a  lawM  pannifwt  taadtnl  in  tw  oHoa  Of  Ito  I 
■  ITyournMiMitnatolgUttDraCluitnamaftMMkhtarAeNa 


icayl 
ap(<y  tor  a  wta  abroad  at  tw  Afflorlcan 


«cay) 
of  a  oorauialt  oulaidt  fia  county  of  your  laMwa^  latt 
it  ai  «w  dtooaton  of  tie  datignaitd  oontuMa.) 


nor 


tor  prooattino  liy  tial 


D.  Other  Information 


1.  Ml 


otaaohand 


2.  HawayavawarlHadapaMiaNloraitooraNy 

It 'Yaa,*  glaa  nama.  ptooa  and  dato  of  Cna  and 


ibalofat       a  Yaa 


a  No 


Warning:  The  IN8  InvaetigatM  daimad  ralationaNpa  and  vwMea  the  vaNdHy  of  documents.  TheMSteeiv 
criminai  prosaeudons  athon  fWnly  reladonshifM  ara  faMfled  to  obtain  visas. 

PenaWes:  You  may,  by  law  be  Imprisoned  for  not  more  than  five  years,  or  fined  t2SIMXM),  or  both,  for  entering  into 
s  marriage  contract  fOr  the  purpoee  of  evading  any  provision  of  the  Immigration  laws  and  you  may  be  fined  up  to 
$10,000  or  Imprisoned  up  to  fivs  years  or  both,  for  knowingly  snd  wdNfully  fslslfying  or  concealing  a  material  fact  or 
using  any  false  document  In  submitting  ttiis  petition. 

Your  CeriMcatfon:  I  certiry,  under  penalty  of  perjury  under  the  laws  of  the  Unltsd  States  of  Americs,  that  the 
foregoing  Is  true  snd  correct.  Furthermore,  I  authorise  the  releese  of  any  Information  from  my  recorda  which  the 
immlgratton  and  Naturalization  Senrice  needa  to  determine  eUgibillty  for  the  benefit  that  I  am  aeeidng. 


Sonaaaa 


.  Pliana 


Signatuie  of  Person  Preparing  Form  If  Other  than  Above 

idic<tiaaMtlptapafadaataocMwant«a>aiaaMtatefaiaaartantaoyaairt»>atato^aaadoBa»»>oniiatonofaWct>iha»atny 


PriM 


'  (Slgnaaaa)- 


(OMt). 


e4tD 
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NOTICE  TO  PERSONS  RUNG  FOR  SPOUSES  IF  MARRIED  LESS  THAN  TWO  YEARS 

Pursuant  to  section  216  of  the  Inimigration  and  Nationality  Act  your  alien  spousa  may  be  granted 
conditional  permanent  resident  status  in  the  United  States  as  of  the  date  he  or  she  is  admitted  or 
adjusted  to  conditional  status  i>y  an  officer  of  tt)e  Immigration  and  Naturalization  Service.  Bdtt  you  and 
your  conditional  permanent  resident  spouse  are  required  to  file  a  petition,  Form  1-751,  Joint  Petition  to 
Remove  Conditional  Basis  of  Alien's  Permanent  Resident  Status,  during  the  ninety  day  period 
lmn>ediateiy  before  tt>e  second  anniversary  of  the  date  your  alien  spouse  was  granted  cortdilional 
permanent  resideiM^. 

Otherwise,  ttie  rights,  privileges,  responsibilities  and  duties  which  apply  to  all  other  permanent  rissidents 
apply  equally  to  a  conditional  penmanent  resident  A  conditional  pemf>anent  resident  is  not  limited  to  the 
right  to  apply  for  naturalization,  to  file  petitions  in  behalf  of  qualifying  relatives,  or  to  reside  permanently 
in  the  United  States  as  an  immigrant  in  accordance  with  the  inmiigration  laws. 


Failure  to  file  Form  1-751 ,  Joint  Pttttlon  to  Remove  the  Conditional  Basis 
of  Allen's  Permanent  Resident  Status,  will  result  In  termination  of 
permanent  residence  status  and  Initiation  of  deportation  proceedings. 


NOTE:  You  must  complete  Items  1  through  6  to  assure  that  petition  approval  Is  recorded. 
Do  not  write  In  the  section  below  Item  6. 


1.     MaiMofvaMlMlFaMlrnaniainCAPS)           (FbaQ 

imm : 

• 

a.     OOiar  mmm  uaad  by  imtmtm  (hidudlno  nwidan  n«iia) 

• 

3.     Cnammtctmmtittfttntt                4.     Diao«rBtaMia' 

■  Mnk  (MontvDainraai) 

H.     Your  naM(LaM  nam  ki  CAPS)  (FM|      (Middto)          6. 

AoHonSlaMp                                               SECTION 

D  201  (bXapouoa) 
D  201  (bHcMd) 
D  201  (b)(paraRO 
D  203  (aKi) 
D2U3  (a)(2) 
D203(a)(«) 
0203  (a)(5) 

a. 
Fomi  k-l30A  (Rml  4ni«1>  N 

OATS  pcnnoN  fr^o 

O  STATESBE                  ■ 
CniERU  QRAIfTEO         I 

SENT  TO  CONSULATE 

CHECKUST 

Have  you  answered  each 

question? 

Have  you  signed  the  petition? 

Have  you  enclosed: 

D  The  filing  fee  for  each 

petWon? 
a  Proof  of  your  citizenship  or 

lawful  permanent  residence? 
n  AH  required  supporting 

documents  for  each  petition? 

If  you  are  filing  for  your 
husband  or  wife  have  you 
Included: 

n  Your  picture?     ^ 
O  His  or  her  picture? 
n  Your  6-325A? 
D  His  or  her  G-32SA? 


Federal  Register  /  Vol.  62,  No.  221  /  Monday,  November  17,  1997  /  Notices 


61401 


U.8.  Department  of  Justice 

Immigrabow  arxl  Naturaization  Service  (INS) 


Petnton  for  AHen  Relative 


Instructions 
Read  the  mstructtons  carefully,  if  you  do  not  foflow  the  Instructions,  we  may  have  to  return  your  peiWon,  wMch 
may  delay  final  action.  If  mora  space  Is  needed  to  complete  an  answer  continue  on  aaperala  aheet  of  paper. 

1.  Who  can  fn«7 

A  dtizan  or  lawful  permanent  resident  of  ttie  United  States 
can  file  this  form  to  establish  the  relationship  of  certain 
alien  relatives  who  may  wish  to  immigrate  to  the  United 
SMb».  You  must  file  a  separale  form  for  each  efigtble 
relative. 

2.  for  whom  can  you  file? 

A.  K  you  are  a  citizen,  you  may  file  this  form  for 

1)  your  hust>and,  wife,  or  unmarried  child  under  21 
years  old 

2)  your  unmarried  child  over  21,  or  married  chHd  of 
any  age 

3)  your  brother  or  sister  if  you  are  at  least  21  yevs 
old 

4)  your  parent  if  you  are  at  least  21  yews  old. 

B.  If  you  are  a  lawful  permanent  resident  you  may  file  this 
form  for 


What  docuwenu  do  your  neetff 

You  must  give  INS  certain  documents  with  this  fomn  to 
prove  you  are  eigibie  to  file.  You  must  also  give  the  INS 
certain  documents  to  prove  the  family  relation^  between 
you  and  your  reWive. 

A  For  each  document  needed,  give  INS  the  originai  and 
one  copy.  However,  because  it  is  against  the  law  to 
copy  a  CertHicale  of  Naturaization.  a  Certificale  of 
Citizenship  or  an  Alien  Registration  Receipt  C«d 
(Form  1-151  or  i-551)  give  INS  the  originai  only. 
Orfgmais  win  be  returned  to  you. 
If  you  do  not  wish  to  give  INS  the  original  document, 
you  may  give  INS  a  oqpy.  The  copy  must  be  certified 


B 


^^ 


Ji 


your  hust>and  or  wife 
your  wNnarrted  child 

if  your  relathw  quaifies  under  instnxlion  A(2)  or 
A(3)  above,  separate  petNions  are  not  required  for 
his  or  her  husband  or  wife  or  unmanied  children 
under  21  yeers  oM.  If  your  relative  qualifies  under 
instruction  B(2)  above,  separate  petitions  are  not 
required  for  his  or  her  unmanned  children  under  21 
years  old.  These  pereons  win  be  able  to  i^ipiy  for 
me  same  type  of  immigrant  visa  as  your  relative. 

For  whom  can  you  rtol  Hie? 

Your  cannot  fife  for  peopto  in  the  foMowing  categories: 
A    An  adoptive  parent  or  adopted  cMd,  if  9te  adoption 
took  place  after  Ihe  child  became  16  yews  old.  or  if  the 
cNId  has  not  been  in  the  ttgai  custody  and  Iving  with 
the  parenl(s)  for  at  least  two  years. 

B.  A  natural  parent  if  the  United  States  citizen  son  or 
daughter  gained  permanent  residence  through 
adopBoa 

C.  A'sfetyarent  or  stepchild,  if  the  marriage  that  created 
this  ratalionship  took  place  aftw  the  child  becarrte  18 
years  old. 

A  husband  or  wife,  if  your  were  not  both  physically 
praaent  at  ttw  manlage  ceremony,  and  the  marriage 
wss  fid  consufTtfosiSQ. 

A  husband  or  wife  H  you  gained  lawful  permanent 
resident  status  by  virtue  of  a  prior  maniage  to  a  United 
States  cHizen  or  hwful  permanent  resident  untoss: 


0. 


1) 


a  period  of  live  years  has  elapsed  since  you 

hai  Jill  1   •  ■-      •    ■  ri..... .  II  ■    .1 ,jr^..    Qp  ' 


became  a  lawM  permanent ,  ,.. 

2)    you    can    establish    by    dear    and    convincing 
evidsnoe  that  the  prior  marriage  (through  which 


1)  an  INS  or  U.S.  consular  officer,  or 

2)  an  attorney  admitted  to  practice  law  in  the  United 
States,  or 

3)  an  INS  accredited  representative  (INS  may  still 
require  originals). 

C.  Documents  in  a  foreign  langu^je  must  be 
accompanied  by  a  completo  Engiitfi  transialion.  The 
translator  must  certify  that  the  translation  is  accurate 
and  that  he  or  she  is  competent  to  trwisiato. 

What  documents  do  ypu  need  to  show  you  are  a 
United  Stalaa  cNben? 

A  H  you  were  bom  in  the  United  States,  give  INS  your 
birth  certificate. 

B.  If  you  were  naturalized,  give  INS  your  orninal 
Certificato  of  Naluralizaiion. 

C.  If  you  were  bom  outside  ttw  United  States,  and  you  we 
a  U.S.  citizen  through  your  parents,  give  INS: 

1)  your  originai  Cenificafe  of  CHiarahip,  or 

2)  vourForm  FS-240  (Report  of  Birth  Abroad  of  a 

0.    In  place  of  any  of  the  above,  you  may  give  INS  your 

vaSd  unexpired  U.S.  paasport  mat  was  irMaNy  issued 

for  at  least  5  years. 
E.    If  you  do  not  have  any  of  the  above  and  were  bom  in 

the  United  States,  see  instruction  undw  8  below. 

"Wfiaf  if»  document  m  nof  aMMtabto?' 


Whrt  dogiments  do  you  need  to  show  you  are  a 
pennanent  resident? 

You  must  give  INS  your  alien  registration  receipt  cwd 
(Form  1-151  or  Form  1-551).  Do  not  gjwe  INS  a  photocopy  of 
the  card. 


K 


you  oained  your  immigrant  status)  was  ,^  ^.^^ 

Motorthe  purpose  ofevadhg  any  provision  of  the 

Hnmgration  laws;  OR 
ai    your  prior  marriaoe  (through  which  you  gained 

your  immigrant  status)  was  tsmninated  t)y  the 

deaV)  of  your  former  spouae. 
A  husband  vwitoifheorshewasin  exclusion, 
depwiallui.  rescission,  or  judtoial  proceedings 
ragardbig  his  or  her  right  to  rernain  in  the  United  Slates 
when  Ihe  marriage  took  plaoe.  unless  such  ^xwse  has 
resMed  outskto  Sie  United  Stales  for  a  two-yaw  period 
aflw  Ihe  date  of  the  mamaae. 
A  husband  or  wife  If  Sw  Attorney  General  has 
determined  that  such  afien  has  attwnpted  or  conspirBd 
to  entw  into  a  maniage  for  the  purpoee  of  evwfing  the 
immigraton  laws. 

A  grandparent,  grandchild,  nephew,  niece,  uncto.  aunt, 
cousin,  or  in-law. 


7. 


you   need   to   prove   family 


WItat   documents  do 

lelauonship? 

You  have  to  prove  that  there  is  a  family  reialkxiship 

between  your  reMve  and  yourself. 

In  any  case  where  a  marriage  certificate  is  required,  if 
either  the  husband  or  wife  was  mantod  before,  you  must 
give  INS  documents  to  show  that  a»  prevkxjs  mwriages 
were  legally  ended.  In  cases  where  the  nwnes  shown  on 
the  supporting  documents  have  changed,  give  INS  fegal 
documents  to  show  how  the  name  change  occunw]  (for 
axampto  a  marriage  certificate,  adoption  decree,  court 
order,  etc.) 

Find  the  paragraph  in  the  folowing  Hst  that  appttes  to  the 
relath«  for  whom  you  are  filing. 


Fbnm  1-130  (Rev.  4/11/91)  N 


61402 


Federal  Register  /  Vol.  62,  No.  221  /  Monday.  November  17,  1997  /  Notices 


2) 


S) 


N  you  m  Hno  *w  )mur 

A.  hiMh^nd  Of  wMb^  Qivv  MS 
yctf  mantaga  ovlWcaiB 

a  ootor  pfnlo  ol  you  and  ona  of  your  huaband  or  «ia^ 
Man  wMn  30  diva  of  tw  daiB  of  Ma  paMtoa  TTiaaa 
pholoa  >nual  tw^  a  wMa  baohQround.  'I'^wy  mual  ba 
gloaay.  unralouchad.  and  nol  moumad.  T?ie  dknanaion  ol 
tw  iBCiat  imaga  ihouid  ba  about  i  incDframcNn  lotopaf 
hair  in  3M  ftonM  visw,  fhoaring  tia  liQM  Ma  of  tia  laoa 
wMh  Via  riQht  aar  MaUai  UainQ  panoi  or  Ml  pan,  iQh^ 
prim  naiTia  (and  Alan  RaoiaMion  Nunbor.  if  knc^Mi)  on 
wta  oacft  Of  aacn  pnoaiBrapn. 

a  ocimptalad  and  aignad  0-329A  (Biographic  mtarmaiion) 
tor  you  and  orta  tor  your  huaband  or  «Mia>  Eaoa0tornafna 
and  lignaiura,  you  do  nol  hawa  to  rapaat  on  tw  Q-32SA 

•w  intormabon  gwan  on  your  1-130  poiMan. 

B.  eNM  and  you  am  tia  MOSwr,  gw*  tha  chld^  birVt  oanitcalB 
ihowing  your  nana  and  tw  nama  of  your  cMkt 

C.  oMd  and  you  ara  tw  laMiar  or  aiapparanl,  gi«*  tw  chitfa 
birti  carliicala  riVMing  botfi  parama*  namaa  and  yotf  nwniaga 
oaritcaia.  CMM  bom  out  of  vNdock  and  you  ara  tw  faSiar. 
gi»a  proof  tm  a  paiaiaMiiJ  iulB>:>itf«|)  apoala  or  eaalad.   For 

ffia  cfiid'a  birth  oartScala  ahoaang  yow  nana  and 
tial you hMa irwcialy npportad tia cMd.  (Abtood 
may  ba  naoaaaary). 

or  aMv,  your  birth  oarticalB  and  tw  birth  oarWcala 

of  ^O' broSiar  or  aHlar  afvXMng  IxMh  paranlir  namaa.  If^^udo 

not  hne  Via  aama  motaar,  you  mual  alao  gi««  tha  marriaga 

oarMcalaa  of  yov  talMr  ID  boti  motwra. 

E.     aiiMlwr,  giM  your  birtt  cartMcali  ihowing  your  nanw  and  tha 

nama  dlyout  motfiar. 
f.     taSMT,  gwa  your  birth  oariMcala  ihowing  tha  namaa  of  boti 

pararaa  and  yout  ptnrttif  maniaga  cariiftoaia. 
Q.  atapparaNt,  giR«  your  birVt  luiiHiia  iliowng  tie  namaa  of 
botfi  nafkval  paranii  and  tw  maniaga  oarWcalB  of  your  parsrv 
to  your  napparent 
H.  adopVwa  parani  or  adopiad  diMd,  gMe  a  oeriiSad  copy  of  tfw 
tiftuHh?"  dacraa,  tfia  lagaf  cuatady  dacraa  if  you  o>)iaiiwd 
ojMOoy  Of  TO  cran  DSiOfv  ooopson,  via  •  mttttntt 

and  piMM  you  hM»  lv«d  logMhir  «i«i  tia  cNMl 


If  tw  dooumanii  nMdtd  above  am  not  awalibla.  you  can  qmo  M8 
Vm  toicMnno  nalaad.  (MS  may  lOQuva  a  aialvnanl  from  tfia 
appfopriaia  cmI  ai^honiy  oaflifyviQ  tfiat  ttta  naadsd  documant  ia  nol 

) 

Church  laoonl  A  oarHicaii  undar  Iha  aaal  of  ttia  church  wham 

•w  bapiam,  dadfcaion,  or  oomparabia  rila  ooounad  witwi  two 

lar  bMv  shcwinQ  tia  data  and  plaoa  of  chid*a  bMv 

of  tia  iwiyimM  oammony,  and  tfia  namaa  d  iha  chid'a 


Schod  raoordi  A  Mtar  trom  ffia  auffotliaa  of  ffia  achool 
aflandad  (pmlambly  ffia  Irat  achuol),  ihcMrinQ  ffia  dala  of 
aamMaKai  d  ww  acnooi,  cnaira  oata  ana  piaoa  or  onx,  and  tia 
namaa  and  piaoaa  of  birth  parania,  'if  ffwvn  in  tha  scfiool 


Canaua  vaoordr    Stila  or  toderai  oanaua  loomd  ifiOMng  tha 
namaa;  piaoa  of  birth,  and  dato  of  birtt  or  tha  aga  of  tha  parson 


D.  AlldAnis:  WnQBT)  siatomanis  9ttofn  to  or  affirmad  by  two 
panona  «4io  ware  iMng  ai  if)e  ame  and  vrfto  ha^^  paraonal 
hnonrtadga  of  t«a  ««nl  you  are  trying  to  prowa;  torsDcampla,  tfia 
data  and  placa  of  birth,  marriagB,  or  daatL  Tha  paraona  matdng 
tha  aAdMHto  need  not  ba  cjluaria  of  the  Uritod  Siaiaa.  Each 
anoava  siouri  oonwn  ww  naowvig  ntormaaon  legarong  ww 
panon  making  Iha  aHdawfc  hia  or  har  Mi  name,  addvaaa,  dato 
and  piaoa  of  birth,  and  Na  or  har  relaiionahip  to  you,  if  any;  U 
■doiinaion  oonoaming  the  event;  and  cowipiala  dalaia 
oonoarrwig  hoar  tha  paraon  acquvad  KnnaiiBdBa  of  Iha  awiU, 

How  aitouid  you  prapora  tfiia  fonii? 

A.  Type  or  print  legMy  in  iniL 

B.  If  you  need  ertra  apace  to  oompleto  any  asm,  atiacfi  a 
cwniiiwaaon  ifieel,  mdtoato  tfie  aam  nwnber,  and  data  arvj  sign 


C.    Afwaaral 

-tw*y. 


Uyand 

•N/A*. 


N  any  bam  doea  001 


A.     H  you  Iwa  in  tha  Untad  Stalaa,  aand  or  ai*  t«  torm'to  tha  MS 

oHoa  ttat  haa  jurtaMtan  over  where  you  K*. 
a     »  you  IM  ouMda  tha  (Mad  Statoa,  contact  tha 

Amartoan  Conauiato  to  Ind  out  vrttore  to  aand  or 


11.  wiMlaSwfeot 

YoumuelpeyaaMniy»«daaara($7UO)toBathlatona  ThofM 

DO  NOT  MAM.  (:aSK  AI  checito  or  money  oidara,  ehatiar  U  A  or 
toraign,  mual  be  payaMa  in  U.&  currency  ai  a  Inaneial  Inailtobon  in 
tha  IMiad  Statoa.  \Mhan  a  chad!  ia  drawn  on  t«e  account  of  « 
paraon  oSiar  than  yoiaaal,  wito  yov  name  on  ffie  laoe  of  the  oftodL 
If  t«e  check  ia  not  honored.  MS  wB  oherge  you  15.00. 

Pay  by  ohaok  or  money  otOar  in  Iw  «a 
or  money  order  payable  to  *lmmigrelion  arvl 


Sarxica'. 


A.    •  you  kre  in  Quam:  Malta  tte  check  or  money  order  i 

Treeaurer,  Quam*.  or 
&     if  you  fcie  in  toe  U.S.  Virgin  Ittonda.   Meke  t«e  check  or  money 

order  peyaf)to  to  *Oommiationar  of  Finenoe  of  the  Virgin 


12. 


a  peMon  ia  apprwad  tor  toe  huabend,  wila,  peren^  or 
unmamao  nwior  cnao  ov  a  unaao  smma  onnn,  viaaa  mHBMa  oo 
not  tmm  to  laait  tor  a  vtoa  raimbar.  aa  ffiay  am  nol  aubiad  to  ffia 
tffmiorant  iMa  fmit  HoiMvar,  tor  a  oMd  to  Quaify  tor  ffiia  oalB0Ofy» 
ai  prooaaavio  mual  ba  oomfMad  and  ffia  chid  nmai  ontor  ffia  IMtod 

batom  hia  or  har  21  al  birffiday. 


For  ai  offwr  aian  ratolwaa  ffiam  am  only  a  imiiad  numbar  of 
mmiQrant  viaaa  aach  yttt.  Tha  viaaa  am  givan  out  in  ffia  ordar  to 
which  INS  moaivaa  pmparty  fftod  paiiiona.  To  ba  oonaidamd 
proparty  ttad,  a  paMton  muaK  ba  oomp'fftod  aoouratofy  and  aipnad,  ffia 
mc|uimd  documanto  nwat  ba  i 


For  a  nionffily  updato  on  ffia  dalaa  tor  which  ifvniQranl  waa  am 
,  you  may  cal  (202)  B47-060S. 


IX 


I  or  taBif 

TMa  a,  IMilad  SmmCtOt.  Secten  laas  tiatae  tiel  any  indMdual 
vrfto  kncMiingly  erMre  vito  a  marriage  contract  tor  the  piapoaa  of 
ewedtog  any  proMaion  of  toe  iivnigrallon  lawe  tfiafl  be  impriaonad  tor 
not  more  toen  th«  yaara,  or  Inad  not  more  then  t29IX000LO0  or  boto. 


TMe  18,  IMtod  Siataa  Code.  Seeitan  1001  mm 

wBMly  and  hnowingly  tatotiea  a  matarW  tad, 

■tatarnarW,  or  makea  uae  of  a  falae  doament  wB  be  (ned  14)  to 

$10^000  or  impriaaned  up  to  •<«  yeera.  or  bott 


14.  tWia«tooirauihortiy«orBoliBBaa<ilatotonwetlOiiT 

We  rer|ueat  toe  vifoniieban  on  tfw  tarm  to  cerry  out  toe  immigrallQn^ 
towe  contained  in  TMe  a.  Unitod  Stalaa  Oodak8ecltoniiS4(a).  We 
naao  ww  awniiaaon  s  oawmna  wnaviar  a  paraon  ■  aaQiaa  tor 
nvniQmlon  banafta.  Tha  Intomiaion  you  prawida  may  atoo  ba 
oMcnaao  v  oror  laoBraii  asB^  ooa^  ano  lomi^  w  araoroanw 
and  mgi  Calory  aoinoiaa  durino  tia  oouraa  of  ffia  invoaiQalon 
raquimd  by  ffia  Sarvica.  You  do  nol  ha^  to  gnm  ffaa  intomioion. 
HowoMr,  if  you  ratoaa  to  givo  aoma  or  ai  of  il,  your  paffion  m^f  ba 


Pubic  mporffng  bufdan  tof  ffito 
to  avamga  30  minulaa  par 
naffudtorWt 


of  intomiaion  ia 

vidudinQ  ffia  ffaia  tor 


%M  oormaaorL  oano  oanvnaraa  myaraaiQ  na  oiaoan 
I  or  any  offiar  aapad  of  ffiia  oolacffon  of  intonnaffon,  inctodtoQ 
t  tor  mduoinQ  ffito  buRton,  toe  US.  Dapartmant  of  Juaioa, 
■nmgreaon  ana  neanazaaon  oer>Nce  fnoom  asoai,  waanaignrv 
D.C.  20536;  and  to  the  OOtoe  of  Managamant  and  Budget, 
Papaniorti  Reducinn  Pioiact.  OMB  Na  iiiMKM.  WaaNngfoa 
0.0.20603. 


K  is  fMt  possible  to  cover  all  the  conditions  for  eligibility  or  to  give  instnictions  for  every  situetion.   If  you  have 
carefuHy  reed  all  the  instructions  and  still  have  questions,  please  contact  your  nearest  INS  office. 
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U.S.  Department  of  Justice 

tmrnigration  and  Naturafaation  Seirvice 


Orderto  Show  Cause  and  Notice  of 


ORDER  TO  SHOW  CAUSE  AND  NOTICE  OF  HEARING 
(ORDEN  DE  PRESENTAR  MOTWOS  JUSWICANTES  Y  AVISO  DE  AUDIENCIA) 

h  Deportabon  Proceedings  under  section  242  of  the  Immigration  and  Nation^  Act. 

(En  los  trimites  de  deportaddn  a  tenor  de  la  seccidn  242delaLByde  Inmigraadn  y.  NadonaHdad.) 


United  States  of  America: 
(Estados  Unidos  de  America:) 


RIe  No. 

(No.  de  nglsiro) 

Dated     

(Fechada) 


In  the  matter  of 
(En  el  asunto  de) 
Address 
rOirecciiV); 


.(Respondent) 
fOemarNtafto; 


Telephone  No.  (Area  Code)       

(No.  da  ieMono  y  c6<tgo  de  iraa) 


Upon  inquiry  conducted  by  the  Imfnigration  and  Naturalization  Service,  it  is  alleged  that 

(Segun  las  indagadones  reaHzadas  pot  el  Senido  de  Inntigraddn  y  N^ur^izaddn,  se  alega  qua:) 

1)   Yoij  are  not  a  citizen  or  national  of  the  United  States; 
(Ud.  no  es  ciudadano  o  nadonal  de  los  Estados  Unidos) 


2)  You  are  a  native  of  

(Ud.  es  nativo  de) 

3)  You  entered  the  United  States  at  or  near     

(Ud.  entr6  a  los  Estados  Lhidos  en  o  cerca  de) 


_  and  a  citizen  of 
(y  ciudadano  de) ' 


on  or  about 


(eltSao  hacia  esa  fecha) 


f=onn  1-221  (Rev.  6/1 2«2)  N 
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U.S.  Department  of  Justice 

Immigration  and  Naturaizaion  Sarvice 


Order  to  Show  Causa  and  Notice  of  Hearing 


NOTICE  OF  RIGHTS  AND  CONSEQUENCES 

The  Immigration  and  NaturaMzailon  Safvica  balavas 
that  you  aia  an  aNan  not  lawfuiy  antMad  to  be  In  or 
to  remain  In  the  United  Staiaa.  Read  tttia  notice 
carafuiy  and  asli  quaadorta  about  anything  In  Ma 
notica  you  do  not  underatand.  TMa  nottoa 
your  rights  aa  an  aSen  In  dapoitatlor 
arHf  your  oMgationa  and  the  oondMona  wNh  which 
you  muat  con^  In  order  to  protect  your  eilglbiMy  to 
be  conslderad  for  certain  baiMflta. 

Any  statement  you  make  before  an  Immigration  Officer 
may  be  used  against  you  in  wy  immigration  or 
administrative  proceeding. 

You  may  be  represented,  at  no  eapanse  to  the  Unilad 
Stales  government.  t>y  sn  attorney  or  otfier  irKfividuaJ  who 
is  authorized  artd  queMied  to  roproMnt  persons  in  these 
proceedtogs.  You  wfl  be  given  a  ist  of  organizatiorts. 
aitomays  and  other  persons  who  have  ndtoalsd  their 
avaiabSty  to  represent  alerts  in  theee  proceedtogs. 
Some  of  these  porsoni  may  rspresent  you  tree  of  cftarge 
or  lor  a  nominal  fee.  You  may  alao  be  rspressnied  by  s 
trtend.  reialive,  or  other  person  having  a  pre-existing 
reiationBhip  witf)  you,  providsd  his  or  her  appeerartca  is 
permiaed  by  the  immigralion  judge. 

You  wfl  fwe  a  heering  before  an  snmigislion  judge, 
scfieduled  no  soetter  than  14  deye  firom  the  dese  you 
aiw  served  wMh  iMa  Order  to  Show  Causa  funtaea 
you  leQueet  In  wrMng  en  earVer  hearing  data).  The 
lourtserMtey  period  is  to  snow  you  to  seek  an  attorney  or 
representative,  if  you  desira  to  be  represented.  At  your 
heering.  you  wN  be  given  the  opportunity  to  admit  or  deny 
any  or  si  of  the  alogations  in  this  Ordsr  to  Show  Cause, 
and  whether  you  are  deportable  on  the  charges  set  forth 
herein.  You  wii  have  an  opportunity  to  present  evidence 
and/or  wttnesses  on  your  own  behalf,  to  eaamirw  evidertce 
presented  t>y  the  government,  to  otoiect.  on  proper  legal 
grounds,  to  ttie  receipt  of  evidence  end  to  cross  examine 
sny  witnesses  prs^smed  by  the  government  fw^ 
document  that  you  present  ttiat  is  in  s  foreign  language 
must  be  accompanied  by  a  certified  English  translation.  II 
is  your  responsftxlty  to  ensure  that  any  witnesses  you 
wish  to  present  on  your  own  behalf  be  present  at  tfw 


The  immigration  judge  wifl  advise  you  regarding  relief  from 
deportation  for  which  you  may  be  eigUe.  You  wil  be 
giv«n  a  reasonable  opportunity  to  make  an  applcation  for 
any  such  relief.  If  you  are  not  satisfied  with  ttie  decision 
of  tf)e  immigration  judge,  you  have  tfie  right  to  appeal. 
The  immigration  judge  will  provKle  you  with  your  appeal 
rights. 


AVISO  DE  0ERECH08  Y  00N8ECUBICIA8 

B  Sarvlcio  de  Inmigraddn  y  Miuraliaclbn  opina  que 
Ud.  ea  un  asttan)aro  sin  derecho  legal  a  aetar  o 
permanecac  en  loa  Eatadoa  UnMoa.  Laa  aala  avlao 
culdadoa  amenta  y  pragunia  acaica  da  cu 
del  inlanio  que  no  andanda.  Eata  aviao  la  i 
dafaclwe  que  dene  como  amiiaiiiefo  an  loa 
de  deportaddn,  y  laa  obflgadonaa  y  oondWonaa  qua 
dabe  cunHilr  oon  ai  fin  de  oralaaar  au  daiacho  a  oua 

Las  dedaraciortes  qua  haga  ante  un  fwKionarto  del 
Sarvido  de  inmigrackin  pocMn  uaarsa  en  su  contra  an 
'  trimite  administrativo  o  da  inmigracidn. 


U(L  pueda  aar  rapraaanlado,  tin  costo  alguno  pwi  ei 
gobierrw  de  los  Estados  Unidos,  por  un  ahogarto  o  otra 
persona  autorizada  y  caMcada  para  lepiaeeniai 
persorwa  en  eslos  irAmilea.  Ud.  redbiri  una  Ma  da  las 
enlidades,  f*»'igffiyf  y  demte  personas  dnpuastaa  a 
iu|jiuseiiisi  a  eMliw^aiui  en  estoe  tifciiiiei.  Algunas  da 
esas  peraoruM  pueden  rapraaantaria  graluilamanta  o  por 
honorarios  nominalai.  Tambiin  puede  repraaamarle  un 
amigo,  (amSar  o  oira  persona  con  la  qua  tsfVB  fw 
_.„=.. ^.^--.^-    jjg^np^  qy,  ^  ju^  jj,  jnmigracidn 

iSU( 


un  juaz  da  inmigracidn, 
da  14  diae  a  partlr  da  la  fadia 
Bia  Olden  (a 


Ud.  tsndri  una 

l^ada  con  un 

que  sa  le  sapMto 

soMla   por  aaciHo  

manor).  B  plazo  de  calovce  dIae  le  permWrA  ooneeguir 
kM  servicioe  de  un  abogado  o  rspiaaenlania,  si  to  deaaa. 
En  la  audMnda  ae  la  dari  la  oportunidad  de  admWr  o 
ualquiera  da  tos  ilsgatos  da  eata  Ordan  o  todoe 
y  sa  la  inlormsrA  si  eetf  sujeto  a  daportacibn  por  k)s 
cargos  axpresados  sn  la  misma.  Ud.  tendri  la 
oportunklad  de  presontai'  pruebes  y  testigos  a  favor  suyo, 
de  s«amir>ar  las  pruebes  pressntadas  por  si  gobiemo.  de 
oponerse,  con  tMse  en  loe  razonamianlos  legaies 
pertinentes,  a  la  admisidn  de  pruebes  y  de  irttenogar  a 
cusiquier  testigo  del  gobiemo.  Todo  documento  que 
preeortto  en  un  idtoma  satraniaro  debe  ir  acompaftado  da* 
una  traduccibn  certiWcada  al  inglte.  SerA  responsabttdad 
suya  asegurarse  de  que  cuak^uier  testigo  suyo 
comparesca  a  la  audieiKia. 

B  juaz  de  inmigracibn  le  intormaiA  sobre  tos  recursos  de 
deportaddn  a  tos  que  tenga  derecho  y  se  le  darA  una 
oporturadad  adecuada  para  soitoitark>s.  Si  no  est^  de 
acuerdo  con  la  dedston  del  juez,  puede  apelaila.  B  juaz 
de  irwnigraddn  le  informari  acerca  de  sus  dereciK>s  ds 
apeladdru 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


Order  to  Show  Cause  and  Notice  of  Hearing 


Resporxlent 
(Demandmdo)' 


Dated        

(Fechada) 

File  No.  ' 

(No.  de  ngistro) 


AND  on  the  basts  of  the  foregoing  allegations,  it  is  charged  that  you  are  subj/KX.  to  deportation  pursuant  to  the 
foHowing  proviston(s)  of  law: 

(Y  segim  tos  aiegafos  anfariores,  se  le  acusa  de  estar  sqieto  a  deporfaci6n  de  acuerdo  con  la{s)  aiguiente(s) 
disp08icion(es)  de  la  ley:) 


WHEREFORE.  YOU  ARE  ORDERED  to  appeer  for  a  hewing  before  an  Immigration  Judge  of  the  Executive  Offtoe  for 
Immigration  Review  of  the  United  States  Depertment  of  Justice  at 

fPOR  LO  CUAL,  S£  L£  OROEMA  comparecer  anfe  un  juez  de  inmigraddn  de  la  OSdna  ^ecutfva  de  Asvrskir)  ds 
Inmifyacidn  del  Departamento  de  Jk/slton  de  tos  £sfados  Unidos  en:; 


•<v    Address  ' 

(Oireccidn; 
On 
(Fecha) " 

and  show  cause  why  you  shouM  not  be  deported  from  the  United 
(y  moslrar  motvos  iustScamea  por  cual  no  deberia  aar  daportado 
antamrmeme.) 


At 
(Mora) 


.m. 


on  the  cfMrge(s)  set  forth  above, 
ds  tos  Estados  Urwdos  por  los  cargos  ej^iresados 


Dated  __ 
r^acAad^ 


Signaiura  of  Issuing  Officar    

(Frma  del  lUndortario  que  la  axpide) 


City  and  Stale  of  lasuanoa 

^Cudady  £sfadb  donds  se  axpide) 


Title  of  Issuing  Officer  

(nuo  del  tmdonario  que  la  axpide) 
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You  are  required  to  t>e  preeent  at  your  deportation 
hearing  prafMred  to  proceed.  If  you  fai  to  appear  at 
any  heering  after  having  been  given  writtan  notice  of  the 
date,  time  and  location  of  your  hearing,  you  wil  tw 
ordered  deported  In  your  absence,  if  it  is  estat)<ished  that 
you  are  deportable  and  you  have  been  provided  the 
appropriate  notice  of  the  hearing. 

You  are  required  by  law  to  provide  imnedMaly  in  writing 
an  address  (and  telephone  number,  if  any)  wtwre  you  can 
be  contacted.  You  are  required  to  provide  written  notice, 
within  five  (5)  days,  of  any  change  in  your  address  or 
totophorw  number  to  the  office  of  the  Immigration  Judge 
isted  in  this  notice.  Any  notices  wil  be  maied  only  to  the 
last  address  provided  by  you.  If  you  are  repruented. 
notice  wil  be  sent  to  your  representative.  V  you  fai  to 
appetf  at  the  scheduled  deportation  hearir^.  you  wS  be 
ordered  deported  In  your  absence  if  it  is  establisfied  that 
you  are  deportable  and  you  have  been  provided  the 
appropriate  notice  of  the  hearing. 


R  you  are  ordered  deportsd  *i  your  abeewcs,  you  canrwt 
seek  to  have  ttiat  order  resdndsd  swept  that:  (a)  you 
may  fito  a  motion  to  reopen  the  heering  witfwi  180  (toys 
after  the  date  of  the  order  If  you  are  abte  to  sttam  ttiat 
your  faiure  to  appeer  was  because  of  exceptional 
circumstar)ces,  or  (b)  you  may  fito  a  motion  to  reopen  at 
any  time  after  the  date  of  the  order  if  you  can  show  that 
you  did  not  receive  written  notice  of  your  liearing  artd  you 
had  provided  your  address  arxJ  telephone  number  (or  any 
char>ges  of  your  address  or  telephone  numl>er)  as 
requirsd,  or  tftat  you  were  incnicei'iBd  aiKJ  dkJ  not  appear 
at  your  hearing  ttvough  no  fault  of  your  own.  If  you 
chooss  to  seek  judoal  review  of  a  deportation  order 
entered  in  yotr  sbaaace.  you  must  file  the  petition  for 
review  within  60  days  (30  days  if  you  are  convicted  of  an 
aggravated  felony)  after  the  data  of  the  final  order,  and  Hie 
review  shal  be  confined  to  tf>e  issues  of  vaidfty  of  the 
notice  provided  to  you.  the  reasorw  for  your  faiure  to 
appeer  at  your  hearing,  and  whether  the  govemntont 
eetabished  that  you  ar 


ki  addWon  to  the  aboMe,  V  you  are  oitlered  deported  In 
your  afeaanee,  you  are  ineigiito  for  fMe  (S)  years 
vie  OBM  or  tne  snai  oroer  nr  me  toaoweig  reesr 

voiuntary  daperture  under  section  242  (b)  of 
ma  HtHmatitf  Act  (MA);  auepenaiaR  of 
depwtrtuii  or  voiunlBry  deperture  under  section  244  of 
tfie  MA;  and  mdl^mftnmM  of  stalus  undsr  sectione  246, 
248,  and  24S  of  the  MA. 


THe  00^  of  tMa 
yau  la  awldaRO*  of 


TIM  law 


Eati  obMgado  a  asiatir  a  la  audtartda  da  daportad6n 
y  da  eatar  preparado  para  eNa.  Si  no  asisto  a 
cualquiera  de  les  audierxaas  despute  de  haber  sido 
nolificado  por  escrito  de  la  fecha,  hora  y  kjgar  de  la 
audianda,  se  ordeneri  su  deportadbn  en  au  auaencle,  si 
se  establece  que  puede  ser  deportado  y  que  redbid  loe 
avisos  correspondnntes. 

La  ley  to  obiga  a  informer  inmedtotamento  por  eecrito  de 
su  domidio  (y  numero  de  tetofono,  de  habeito)  donda 
pueda  aer  tocaizada  Ttone  to  obigaciiSnde  nodBcar  por 
eecrito,  en  el  ptoa>  de  dnco  (5)  dtts.  cualquier  cambio  de 
domkaioo  de  talifono  a  to  oficirta  del  juezde  inmigracidn 
que  aparece  en  eete  avieo.  Los  avisos  se  envtorin 
solamento  a  to  uMma  dheoddn  fadMada  por  Ud.  Si  ha 
deddkto  tener  un  represenlanto,  ae  onviarin  los  avisos  a 
dicha  persona.  Si  no  asiste  a  oualquiera  de  lea  audtondas 
despute  de  hsber  sido  iiutificedo  por  escnto  de  to  fecfiak 
hora  y  lugar  de  tos  mismas.  se  ordenarA  su  deportadbn 
en  eu  aueenda,  si  se  eetahlece  que  puede  ser 
deportado  y  que  redbid  el  avieo  de  to  i 


Si  ae  ordena  su  deportaddn  en  eu  auaencia,  no  podri 
soKdtar  to  anutoddn  de  eaa  orden  aalvo  que:  a)  puede 
pioaontai  un  pedanento  pera  taner  oira  audtonda  en  el 
ptozo  de  180  dies  deap«jte  de  to  fecha  de  to  orden  si 
puede  demostrar  que  no  oomparecid  debido  a 
drcunstindas  excepcionalaa,  o  b)  pueda  preaanlar  un 
pedsnento  pera  tener  otra  eudtonrie  en 
momento  desputo  de  to  fecha  de  to  orden  si 
denwetrar  que  no  redbid  el  avieo  de  to  audtonda  par 
eecrito  y  que  habia  fariWado  au  dvecddn  y  numero  da 
tetofono  (o  notilicado  kia  cambioe  de  dkecddn  o  numero 
de  totofeno)  aegun  to  previeto,  o  que  estaba  encarcelado 
y  no  comparedd  a  to  audtonda  por  motivoe  ajanoe  a  au 
vduntad.  Si  decide  soidlar  una  revisidn  fudtoiaf  de  to 
orden  de  deportKidn  on  an  auaanda,  dabe  praaenlar  to 
soidtud  de  revisidn  sn  el  ptozo  de  W  dies  (30  dtos  si  he 
sido  oondsrtado  por  un  deito  grave  oon  agraMante^  a 
partir  de  to  fectw  de  to  orden  defMlara,  y  to  rawaidn  ae 
imtteri  e  deddr  si  el  avieo  que  ledbid  ee  wtfdo,  toe 
raaonae  par  toe  cuatoe  m  oompewaeid  a  to  audtonda  y  si 


I  to  antamr,  si  se  ordena  i 
no  pedri,  en  el  ptozo  de  csKse  altoa 
de  to  fecha  da  to  ordan  dainilMa.  taner 

(b)   de   to   ley   de   Inmigraddn   y 
auapeneidn  de  to  deportaoidii  e  da  to 

to  aacddn  244  de  to  MA,  y  aiaale  da  oondtoidn 
246,  24*.  y  248  de  to  MA. 


a  loe 

242 
(»*A); 


youalal 


fom  i-2n  (P«M.  ana«e)  n 
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This  Order  to  Show  Cause  shal  be  filed  with  the 
immigration  Judge  of  the  Executive  Office  for  Immigration 
Revtow  at  the  address  provided  betow.  You  must  report 
any  changes  of  your  address  or  telephone  twribor  in 
writing  to  this  office: 


Esto  Orden  de  fVesentar  Motivos  Justificantes  serd 
registrada  con  to  Ofidna  ^ecutiva  de  Revisidn  de 
Inmigraddn  en  to  siguiente  dvecddn.     Debe  notificv 

cuaiqutor  cambio  de  su  dcmicao  0  numero  de  tetofono  por 
escrito  a: 


The  Office  of  the  bnmigration  Judge 


CartMcata  of  Tranalation  and  Oral  Nodea 


Thto  Order  to  Show  Couse  n  *»M      Q  waa  not      read  to  the  named 
which  is  hisA>er  native  tonguage  or  a  tanguage  whid)  he/ahe  understands. 


aieninthe 


.tonguege, 


Date 


Signature 


Printed  Name  and  Title  o<  Trariiior 

Address  of  Translator  {»  other  tnanlNS  employee)  or  oflk»tocalion  and  dJviWon(l*lKlSernployee5 " 

(If  oral  notice  was  not  provkled  ptaase  expialnj " 


Mannar  of  Saryica 


n  Personal  Sennce  to  Alton 

D  Certified  MaH  -  Return  Receipt  Requested 

D  Counsel  of  Record 


Alen's 
Wght  Thumb  Print 


CertWcaia  of  Service 


This  Oder  to  Show  Cause  was  served  by  me  at , 
■t  . it». 


on. 


18 


Officer's  Signature 


Printed  ftome 


Titto 


Office 


ASen's  Signature  (acknowtodgment/lreceipt  of  thto  form) 
(Fkma  de  extraniero/acuae  de  reabo) 


Requaat  for  Prompt  Haaitng  and  Waiver  of  144>ay  Minimum  Period 
(SoUdtud  do  oudloncta  lnmo<Sttai  y  rtHmda  ^  plaza  minbno  do  14  dim) 


To  expedite  determination  of  nr»y  case.  I  request  an  immedtote  hearing,  and  waive  my  right  to  the  14  day  notice. 
(Para  agHizar  la  dedsidn  sobre  mi  caso.  soSdto  una  audiencia  inmeOata  y  ranundo  a  mi  derecho  a  un  plazo  rrthkno 
da  14  diaa.) 


S^jnature  of  Respondent 
^iF*ma  de  diemandladoj 

Form  ^^2z^  (Rm.  annK)  h 


Date 
(Fecha) 


PioaB 
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■id  Nahnlizilioa  Sanrioe 


Notice  to  AppcT 


Ib  removal  procccdiifi  imder  icclioa  240  of  tlM  Immignition  and  Nationality  Act 

FikNo: 


la  dw  Muter  o£ 

RCil|IOHUBIItI   __^ 


.  currently  reskHng  m: 


LcMy.aMi 


Q  1.  Yob  ■«  aa  sriviBC  aikn. 

O  2.  You  we  m  liMi  pRsent  in  the  United  Stttes  who  has  not  beea  admitted  or  paroled. 

□  3.  You  have  been  attained  to  the  United  StMes,  twt  are  deportable  for  the  reasons  stated  below. 

The  Service  ailefBS  that  yoK 


On  the  basis  of  the  foregoioc  it  is  charged  that  yoa  are  subject  to  removal  from  the  United  States  pursuant  to  the  following 
provisioa(s)  of  lamr: 


n  This  notice  is  being  issued  after  an  asylum  officer  has  found  that  the  respondent  has  demonstrated  a  credftle  fear  of  persecution. 

□  Sectioo23S(bXl)  order  was  vacated  pnrsuam  to:  at  CFR20«.30(0(2)    □  I CPR  23S  J<bX5Xiv) 

YOU  ARE  ORDERED  lo  appear  before  an  immigratioo  judge  of  the  United  St«es  Depatment  of  Justice  at: 


oTh  irpiliiiCoiri.htlihtKo—H»b».J^; 

to  show  why  you  should  not  be  removed  fion  die  United  States  baaed  on  the 


■ilMtefiMiiWOaeit) 


on 


(n~) 


cfaarge(s)  set  forth  above. 


D«e: 


TOF-nsBT 


Sce  revcnc  for  important  Information 


l4U0te*.4-|.«T) 
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WanUaf:  Aay 


Notice  to  Respondent 

3f««  make  may  be  ased  ngaiast  yoa  in  reiMyval  |i»«>— ««■£■ 


Attea  RcfirtratioB:  Thb  copy  of  the  Notice  fo  Appear  served  upon  you  b  evidence  of  your  alien  registration  wfaik  you  are  oade^ 
removal  proceedings.  You  are  required  to  carry  it  with  you  at  afl  times. 

Rcprcteatatloa:  If  you  so  choose,  you  may  be  represented  in  diis  proceeding,  at  no  expense  to  the  Govenmicat.  by  an  attorney  or 
odier  individual  authorized  and  ouaUfied  to  represent  persons  before  the  Executive  Office  for  bnmigratian  Review,  pursuant  t^ 
3.16.  Unless  you  so  request,  no  bearm^  will  be  scheduled  earlier  than  ten  dqrsfiom  die  date  of  this  notice,  to  allow  you  sufficient 
time  to  secure  counsel  A  list  ofqualifiedadomeys  and  organizations  who  may  be  available  to  represent  you  at  no  cost  will  be 
provided  widi  this  Notice. 

Coadact  of  the  hcariag:  At  die  tone  of  your  bearing,  you  should  bring  wtdi  you  any  affidavits  or  odier  documents  which  you  desire 
to  have  considered  in  connection  widi  vwir  case.  If  any  document  is  in  a  foreign  language,  you  must  bring  die  original  and  a  certified 
English  translation  of  the  document  Ifyou  wish  to  have  die  testimony  ofany  witnesses  considered,  you  should  arrange  to  have  such 
witnesses  present  at  the  hearing. 

At  your  heariiw  you  will  be  eivca  die  oppertmiity  to  admit  or  deny  any  or  all  of  die  allegations  m  die  Notice  to  Appear  and  dot  you 
are  inadmissible  or  deportable  on  die  chvges  contained  in  die  Notice  to  Appear.  You  will  have  an  opportunity  to  presem  evidence  on 
yoa-  own  behalf  to  examine  my  evidence  presented  by  die  Government,  to  object,  on  noper  1^  grounds,  to  die  receipt  of  evidence 
and  to  cross  examine  any  witnesses  presented  by  die  GovemmeaL  At  die  conctusioo  or  your  heirbog,  you  have  a  right  to  appeal  an 
adverse  decision  by  the  immigradoo  judge. 

You  will  be  advised  by  die  immigration  judge  before  whom  you  appear,  of  any  relief  from  removal  for  which  you  may  appear  eligible 
inchiding  die  privil^e  of  departing  vohmtanly.  You  will  be  given  a  reasonable  opportunity  to  make  any  such  applicatkm  to  die 
immigrBtion  jiidge. 

FaUare  to  appear.  Yoo  are  reqoired  to  provide  die  INS,  in  writing,  widi  your  fall  mailing  address  and  telephone  number.  You  must 
notily  the  Immyation  Court  immediately  by  using  Form  EOIR-33  whenever  you  change  your  address  or  telephone  number  durine 
die  course  ofdus  proceeding.  You  will  be  provkled  widi  a  copy  of  dib  form.  Notices  ofboring  will  be  mailed  to  diu  address.  If 
you  do  not  submit  Farm  EOlR-33  sad  do  not  odierwise  provide  an  address  at  which  you  may  be  reached  during  proceedings,  then  die 
Governmeittrittll  not  be  required  to  provide  you  with  written  notKO  of  your  hearing.  If  you  Cul  to  attend  die  bearing  at  die  time  and 
place  designated  on  dib  notice,  or  aay  date  and  time  teer  directed  by  die  Immigration  Court,  a  removal  order  may  be  made  by  die 
munigiMion  judge  m  your  absence,  and  you  may  be  arrested  and  detained  by  the  INS. 

Request  for  Prompt  Hearing 

To  expedite  a  determination  in  my  case,  I  request  an  immediate  hearing.  I  waive  my  ri^  to  have  a  10-day  period  prior  to  appearing 
before  aa  immigFation  judge. 


Before: 


Date: 


adIMiar  MSOOaif) 


Certificate  of  Service 

Thb  Notice  to  Appear  was  served  on  die  respondem  by  me  on 

compliance  widi  section  239(aXlXF)  of  die  Act 


_,  in  the  following  manner  and  u 


om 


I  mperson 


O  by  certified  mail,  return  receipt  requested 


Q  by  regular  mail 


O  Attached  b  a  list  of  organizations  and  attorneys  which  provide  five  legal  services. 
O  The  alien  was  provided  oral  notice  m  die 


.  hnguage  of  the  time  and  place  of  hb  or  her 


hearing  and  of  the  consequences  of  fiuhire  to  appear  as  provided  in  section  240(bX7)  of  the  Act 


■s-na^afotkii) 


ississ^srzm 


■aUNQ  OOOE  441»-1*.«l 
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Attachment  6— Interim  Guidance — 
Documentary  Evidence  for  Excepted 
Categories  of  Aliens  Eligible  for  SSI, 
Food  Stamps,  TANF,  Medicaid,  and 
Programs  Funded  by  a  Social  Services 
Block  Grant 

Under  Section  402  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (the  '"Act"), 
only  certain  excepted  categories  of 
aliens  remain  eligible  for  SSI  and  Food 
Stamps.  States  may  also  limit  eligibility  ' 
for  TANF,  Medicaid  and  programs 
funded  by  a  Social  Services  Block  Grant 
to  certain  excepted  categories  of  aliens. 
Some  of  the  excepted  categories  en|oy 
unqualitied  exemptions  from  the 
restrictions  in  section  402,  while  others 
are  exempted  for  limited  time  periods. 
The  exceptions  for  each  program,  and 
the  docimients  that  may  be  used  to 
determine  eligibility  under  these 
exceptions,  are  set  forth  below. 

Exceptions 

A.  SSI 

Certain  categories  of  ahens  are 
excepted  from  the  restrictions  on  SSI 
eligibility  imposed  by  Section  402.  If  an 
alien  falls  within  one  of  the  categories 
listed  below,  he  or  she  remains  eligible 
for  SSI: 

•  Lawfully  admitted  permanent 
resident  ahens  who  have  worked  or  can 
be  credited  with  40  qualifying  quarters 
(any  quarter  after  December  31, 1996 
cannot  be  counted  if  the  alien  received 
any  federal  means-tested  public  benefit 
during  that  quarter); 

•  Qualifi«i  ahens  lawfully  residing  in 
any  State  who  are  honorably  discharged 
veterans  and  who  fulfill  minimum 
active-duty  service  requirements,  or 
who  are  on  non-training  active  duty  in 
the  U.S.  Armed  Forces,  or  who  are  the 
spouse,  unmarried  dependent  child,  or 
unremarried  surviving  spouse  of  such  a 
veteran  or  active-duty  personnel, 
provided  that,  in  the  latter  case,  the 
marriage  satisfies  the  requirements  of  38 
U.S.C.  1304  (see  DODA^A  Guidance 
attached  as  Exhibit  B  hereto); 

•  Qualified  aliens  lawfully  residing  in 
the  United  States  who  were  receiving 
SSI  on  Ai^ust  22, 1996; 

•  Qualified  ahens  who  were  lawfully 
residing  in  the  United  States  on  August 
22,  1996,  and  who  are  blind  or  disabled; 

•  American  Indians  bom  in  Canada 
and  to  whom  the  provisions  of  section 
289  of  the  INA  apply; 

•  Members  of  an  Indian  tribe  (as 
defined  in  section  4(e)  of  the  Indian 
Self- Determination  and  Education 
Assistance  Act);  or 

•  Quahfied  ahens  receiving  SSI 
benefits  after  July  1996  on  the  basis  of 
an  apphcation  filed  before  January  1, 


1979,  if  the  Cormnissioner  of  Social 
Security  lacks  clear  and  convincing 
evidence  that  such  individuals  are 
otherwise  inehgible  under  section  402. 

Other  categories  of  ahens  remain 
eligible  for  SSI  for  only  a  limited  time 
period: 

•  Asylees,  for  a  period  of  seven  years 
after  obtaining  such  status; 

•  Ahens  whose  deportation  or 
removal  has  been  withheld,  for  a  period 

*  of  seven  years  after  obtaining  such 
status; 

•  Refugees,  for  a  period  of  seven  years 
after  the  date  they  entered  the  U.S.  as 
refugees; 

•  Cuban/Haitian  entrants,  as  defined 
in  section  501(c)  of  the  Refugee 
Education  Assistance  Act  of  1980,  for  a 
period  of  seven  years  after  they  obtain 
such  status;  and 

•  Amerasian  immigrants  admitted  to 
the  U.S.  pursuant  to  section  584  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  of  1988,  for  a  period  of  seven  years 
after  their  admission. 

B.  Medicaid 

Regardless  of  whether  a  State  chooses 
to  impose  additional  restrictions  on  the 
eligibihty  of  aUens  to  receive  Medicaid, 
the  following  categories  of  ahens  are 
eUgible: 

•  Lawfully  admitted  permanent 
resident  ahens  who  have  worked  or  can 
be  credited  with  40  qualifying  quarters 
(any  quarter  after  December  31,  1996 
cannot  be  counted  if  the  ahen  received 
any  federal  means-tested  pubUc  benefit 
during  that  quarter); 

•  Qualified  aliens  lawfully  residing  in 
any  State  who  are  honorably  discharged 
veterans  and  who  fulfill  minimum 
active-duty  service  requirements,  or 
who  are  on  non-training  active  duty  in 
the  U.S.  Armed  Forces,  or  who  are  the 
spouse,  uimiarried  dependent  child,  or 
unremarried  surviving  spouse  of  such  a 
veteran  or  active-duty  personnel, 
provided  that,  in  the  latter  case,  the 
marriage  satisfies  the  requirements  of  38 
U.S.C.  1304  (see  DOD/VA  Guidance 
attached  as  Exhibit  B  hereto); 

•  American  Indians  bom  in  Canada 
and  to  whom  the  provisions  of  section 
289  of  the  INA  apply;  and 

•  Members  of  an  Indian  tribe  (as 
defined  in  section  4(e)  of  the  Indian 
Self-Determination  and  Education  Act). 

Time-hmited  exceptions  apply  to  the 
following  categories: 

•  Asylees,  for  a  period  of  seven  years 
after  obtaining  such  status; 

•  Ahens  whose  deportation  or 
removal  has  been  withheld,  for  a  period 
of  seven  years  after  obtaining  such 
status; 


•  Refugees,  for  a  period  of  seven  years 
after  the  date  they  entered  the  U.S.  as 
refugees; 

•  Cuban/Haitian  entrants,  as  defined 
in  section  501(e)  of  the  Refugee 
Education  Assistance  Act  of  1980,  for  a 
period  of  seven  years  after  they  obtain 
such  status;  and 

•  Amerasian  immigrants  admitted  to 
the  U.S.  pursuant  to  section  584  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  of  1988,  for  a  period  of  seven  years 
after  their  admission. 

Also,  any  ahen  receiving  SSI  benefits 
retains  derivative  eligibihty  for 
Medicaid,  regardless  of  whether  he  or 
she  is  otherwise  inehgible  for  Medicaid 
under  the  Act. 

C.  Food  Stamps,  TANF.  and  Social 
Services  Block  Grant  Programs 

With  respect  to  TANF  and  programs 
funded  by  a  Social  Services  Block  Grant, 
states  have  the  option  of  limiting  ahens' 
eligibility  for  such  programs.  As  an 
initial  matter,  then,  you  should 
determine  whether  your  State  has 
imposed  additional  ehgibihty 
requirements.  Even  if  your  State  has 
chosen  to  impose  such  restrictions,  the 
following  categories  of  ahens  would 
remain  ehgible  for  Food  Stamps,  TANF, 
and  programs  funded  by  a  Social 
Services  Block  Grant,  without  any  time 
limitation: 

•  Lawfully  admitted  permanent 
resident  ahens  who  have  woriied  or  can 
be  credited  with  40  quahfying  quarters 
(any  quarter  after  December  31,  1996 
cannot  be  counted  if  the  alien  received 
any  federal  means-tested  pubhc  benefit 
during  that  quarter);  and 

•  Quahfied  ahens  lawfully  residing  in 
any  State  who  are  honorably  discharged 
veterans  and  who  fulfill  minimum 
active-duty  service  requirements,  or 
who  are  on  non-training  active  duty  in 
the  U.S.  Armed  Forces,  or  who  are  the 
spouse,  uiunarried  dependent  child,  or 
unremarried  surviving  spouse  of  such  a 
veteran  or  active-duty  persoimel, 
provided  that,  in  the  latter  case,  the 
marriage  satisfies  the  requirements  of  38 
U.S.C.  §  1304  (see  DOD/VA  Guidance 
attached  as  Exhibit  B  hereto). 

Time-limited  exceptions  apply  to  the 
following  categories: 

«  Asylees,  for  a  period  of  five  years 
after  obtaining  such  status; 

•  Ahens  whose  deportation  of 
removal  has  been  withheld,  for  a  period 
of  five  years  after  obtaining  such  status; 

•  Refugees,  for  a  period  of  five  years 
after  the  date  they  entered  the  U.S.  as 
refugees; 

•  Cuban/Haitian  entrants,  as  defined 
in  section  501(e)  of  the  Refugee 
Education  Assistant  Act  of  1980,  for  a 


Federal 


/  Vol.  62,  No.  221  /  Monday.  November  17,  1997  /  Notices 


61411 


period  of  five  years  after  they  obtain 
such  status;  and 

•  Amerasian  inunigrants  admitted  to 
the  U.S.  pursuant  to  section  84  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  of  1988,  for  a  period  of  five  years 
after  their  admisuon. 

Unlike  the  derivative  eligibility 
provision  for  Medicaid,  ahens  receiving 
SSI  benefits  for  not  entitled  to  derivative 
eligibility  for  Food  Stamps  if  they  are 
otherwise  inehgible  for  Food  Stamp 
benefits  under  the  Act. 

Documentation  of  Exceptions 

The  documents  listed  below 
(examples  of  which  are  attached  to 
Attachment  5  of  the  Interim  Guidance) 
establish  that  an  appUcant  Calls  within 
one  of  the  excepted  categories  of  ahens. 

Under  the  INA,  all  aliens  over  the  age 
of  14  who  remain  in  the  United  States 
for  longer  than  30  days  are  required  to 
register  with  the  Immigration  and 
Naturalizatien  Service  (the  "INS")  and 
obtain  an  ahen  registration  doomient; 
all  ahens  over  the  age  of  18  who  receive 
a  registration  document  are  required  to 
cany  it  with  them  at  all  times.  With 
certain  exceptions  [e.g.,  Canadian 
visitors),  aliens  entering  the  U.S.  are 
normally  issued  a  registration  document 
[e.g..  an  INS  Form  1-94)  at  the  time  of 
entry.  The  documents  hsted  below  that 
are  registration  docvunents  are  indicated 
with  an  asterisk  ("•"). 

Each  of  the  documents  listed  below 
will  demonstrate  lawful  status,  and  you 
should  not  require  presentation  of  a 
registration  document  if  the  applicant 
presents  one  for  the  other  legally 
acceptable  docimients  that  reasonably 
appears  on  its  face  to  be  genuine  and  to 
relate  to  the  person  presenting  it 
However,  if  the  document  presented  is 
not  a  registration  dociunent  and  does 
not  on  its  face  reasonably  appear  to  be 
genuine  or  to  relate  to  the  person 
presenting  it,  it  is  appropriate  to  ask  the 
applicant  to  produce  his  or  her 
registration  document  as  additional 
evidence  of  immigration  status,  so  long 
as  the  request  is  not  made  for  a 
discriminatory  reason  (see 
Nondiscrimination  Advisory, 
Attachment  2  to  Interim  Guidance). 
Presentation  of  a  registration  document 
listed  below  that  reasonably  appears  on 
its  face  to  be  genuine  and  to  relate  to  the 
person  presenting  it  (or  to  satisfy  a 
higher  applicable  standard)  will  often 
obviate  the  need  to  verify  the 
applicant's  immigration  status  with  the 
INS;  if  the  applicant  presents  a 
registration  dociunent  that  does  not 
meet  this  standard,  sending  the  INS  a 
copy  of  the  doctmient  will  assist  it  in 


verifying  the  applicant's  status  quickly 
and  acctirately. 

Ahen  Lawfully  Admitted  for  Permanent 
Resident  ("LPR")  under  the  INA  Who 
Has  Worked  or  Can  Be  Credited  With  40 
Qualifying  Quarters  or  Who  is 
Otherwise  Eligible 

LPR: 

•  'INS  Form  1-551  (Alien 
Registration  Receipt  Card,  commonly 
known  as  a  "green  card");  or 

•  Unexpired  temporary  1-551  stamp 
in  foreign  passport  or  on  *INS  Form  I- 
94. 

40  Qualifying  Quarters:  Until  you 
have  access  to  SSA's  automated  system 
for  verifying  qualifying  quarters,  refer  to 
the  SSA  Guidance  attached  as  Exhibit  A 
for  guidance  on  how  to  verify  40 
qualifying  quarters.  NOTE:  Any  quarter 
after  December  31, 1996,  caimot  be 
counted  if  the  ahen  received  any  federal 
means-tested  pubhc  benefit  during  that 
quarter. 

WR  Who  is  Othermse  Eligible:  An 
LPR  who  does  not  have  40  qualifyiixg 
quarters  will  still  be  ehgible  if  he  or  she: 

•  entered  the  U.S.  as  a  refugee  within 
the  previous  five  years,  was  granted 
asylum  during  the  previous  five  years, 
or  had  his  or  her  deportation  or  removal 
withheld  within  the  previotis  five  years: 

If  an  applicant  attests  to  having  been 
admitted  as  a  refugee  within  the 
previous  five  years,  review  the 
applicant's  INS  Form  1-551  (green  card) 
for  code  RE-6,  RE-7.  RE-8  or  RE-9,  and 
derive  the  date  of  admission  bom  the 
date  on  the  card. 

If  an  apphcant  attests  to  having  been 
granted  asylum  or  having  had 
deportation  or  removal  withheld  within 
the  previous  five  years,  file  INS  Form 
G-845  and  Supplement  along  with  a 
copy  of  the  1-551  with  the  local  INS 
office  to  verify  status, 
or 

•  is  an  honorably  discharged  veteran 
who  fulfilled  minimiiin  active-duty 
service  requirements,  or  is  a  person  on 
none-training  active  dufy  or  is  the 
spouse,  dependent  child,  or 
imremarried  surviving  spouse  of  such  a 
person: 

Referer  to  DOD  Guidance  attached  as 
Exhibit  B  for  guidance  on  how  to  verify 
such  status. 

Qiialified  Ahen  Lawfully  Residing  in 
State  Who  Is  an  Honorably  Discharged 
Veteran,  On  Non-Training  Active  Dufy 
in  the  U.S.  Armed  Forces,  or  the 
Spouse,  Unmarried  Dependent  Child,  or 
Unremarried  Siuviving  Spouse  of  Such 
a  Veteran  or  Active-Duty  Persoimel 

•  Refer  to  Attachment  5  to  the  Interim 
Guidance  for  documentation  of 
qualified  ahen  status;  and 


•  Refer  to  DODA^A  Guidance 
attached  as  Exhibit  B  for  guidance  on 
how  to  verify  veteran  and  active  duty 
statiis. 

Qualified  Ahen  Lawfully  Residing  in 
the  U.S.  Who  Was  Receiving  SSI  on 
August^2, 1996. 

•  Contact  SSA  for  guidance  on 
appropriate  docimientation. 

Qualified  AUen  Lawfully  Residing  the 
U.S.  on  August  22, 1996  Who  Is  Bhnd 
or  Disabled 

•  Contact  SSA  for  guidance  on 
appropriate  documentation. 

Qualified  Ahen  Receivmg  SSI  Benefits 
After  July  1996  on  the  Basis  of  An 
Application  Filed  Before  January  1, 
1979: 

•  Contact  SSA  for  guidance  on 
appropriate  documentation. 

American  Indians  Bom  in  Canada  and 
Covered  By  Section  289  of  the  INA 

•  'INS  Form  1-551  (Alien 
Registration  Receipt  Card,  commonly 
known  as  a  "green  card")  with  the  code 
S13; 

Unexpired  temporary  1-551  stamp  in 
Canadian  passport  or  on  *INS  Form  I- 
94  with  the  code  Si 3;  or 

•  A  letter  or  other  tribal  docimient 
certifying  at  least  50  per  centimi 
American  Indian  blood,  as  required  by 
DMA  Section  289,  combined  with  a  birth 
certificate  or  other  satisfactory  evidence 
of  birth  in  Canada. 

Members  of  an  Indian  Tribe 

•  Membership  card  or  other  tribal 
docimient  demonstrating  membership 
in  a  federally-recognized  Indian  tribe 
under  section  4(e)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  Contact  Soo  Song, 
Deputy  Director,  Office  of  Tribal  Justice, 
United  States  Department  of  Justice, 
(202)  415-8812,  for  a  hst  of  federally- 
recognized  tribes  under  section  4(e). 

•  u  the  individual  has  no  document 
evidencing  tribal  membership,  contact 
the  tribal  government  for  confirmation 
of  the  individual's  membership.  Tribal 
government  contact  lists  are  available 
from  Soo  Song,  Deputy  Director.  Office 
of  Tribal  Justice,  Department  of  Justice, 
(202) 514-8812. 

Asylee 

•  *INS  Form  1-94  annotated  with 
stamp  showing  grant  of  asylum  under 
§  208  of  the  INA; 

•  *INS  Form  I-688B  (Employment 
Authorization  Card)  annotated  . 
"274al2(a)(5)"; 

•  INS  Form  1-766  (Employment 
Authorization  Document)  annotated 

"AS": 
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•  Grant  letter  from  the  Asylum  Office 
of  INS;  or 

•  Order  of  an  inunigration  judge 
granting  asylum. 

Seven  or  Five-  Year  Limit:  Where 
eligibility  is  limited  to  asylees  who 
obtained  asylee  status  within  the 
previous  seven  or  five  years.  INS  Form 
1-94,  the  INS  grant  letter  and  the  court 
order  will  each  include  the  date  asylee 
status  was  granted;  if  the  applicant 
cannot  provide  any  of  these  documents, 
file  INS  Form  G-A45  and  Supplement 
along  with  a  copy  of  the  documents 
indicating  asylee  status  with  the  local 
INS  office  to  verify  the  date  the  status 
was  granted. 

Refugee 

•  *INS  Form  1-94  annotated  with 
stamp  showing  admisaion  under  section 
207  of  the  DMA: 

•  INS  Form  I-688B  (Employment 
Authorization  Card)  annotated 
"274al2(a)(3)": 

•  'INS  Form  1-768  (Employment 
Authorization  Document)  annotated 
"A3";  or 

•  INS  Form  1-571  (Refugee  Travel 
Document). 

Sev«n  or  Five- Year  Limit:  Where 
eligibility  is  limited  to  aliens  who  were 
admitted  as  refugees  within  the 
previous  seven  or  five  years,  the  date  of 
inspection  on  the  refugee  stamp  on  INS 
Form  1-94  will  indicate  the  (hte  of 
admission  as  a  refugee;  if  the  date  is 
missing  or  if  the  applicant  cannot 
present  an  1-94,  file  INS  Form  G-«45 
and  Supplement  along  with  a  copy  of 
the  pertinent  dociunents  with  the  local 
INS  office  to  verify  the  date  of 
admission  as  a  refugee. 

Alien  Whose  Deportation  or  Removal 
Was  Withheld 

•  *INS  Form  I-688B  (Employment 
Authorization  Card)  annotated 
••274al2(a)(10)"; 

•  INS  Form  1-766  (Employment 
Authorization  Document)  annotated 
"AlO":  or 

•  Order  from  an  immigration  judge 
showing  deportation  withheld  under 
§  243(h)  of  the  INA  as  in  effect  prior  to 
April  1. 1997,  or  removal  withheld 
under  §  241(b)(3)  of  the  INA. 

Seven  or  Five-  Year  Limited:  Where 
eligibility  is  limited  to  aliens  whose 
deportation  was  withheld  within  the 
previous  seven  or  five  years,  the  court 
order  will  include  the  date  deportation 
was  withheld;  if  the  applicant  does  not 
present  a  court  order,  file  INS  Form  G- 
845  and  Supplement  along  with  a  copy 
of  the  pertinent  documents  with  the 
local  INS  office  to  verify  the  date 
deportation  was  mthheld. 


Cuban/Haitian  Entrants 

•  "INS  Form  1-551  (Alien 
Registration  Receipt  Card,  commonly 
known  as  a  "green  card")  with  the  code 
CU6,  CU7,  and  CH6; 

•  Unexpired  temporary  1-551  stamp 
in  foreign  passport  or  on  *INS  Form  1- 
94  with  the  code  CU6  or  CU7:  or 

•  INS  Form  •1-94  with  stamp 
showing  parole  as  "Cuban/Haitian 
Entrant"  under  Section  212(d)(5)  of  the 
INA. 

Seven  or  Five-Year  Limit:  Where 
eligibility  is  limited  to  aliens  who  were 
granted  status  as  a  Cuban/Haitian 
entrant  within  the  previous  seven  or 
five  years,  the  date  on  the  INS  Form  I- 
551  or  the  date  of  inspection  on  the 
stamp  on  INS  Form  1-94  will  indicate 
the  date  status  was  granted;  if  the  date 
is  missing  on  Form  1-94,  file  INS  Form 
G-845  and  Supplement  along  with  a 
copy  of  the  pertinent  documents  with 
the  local  INS  office  to  verify  the  date 
status  was  granted. 

Amerasian  Immigrants 

•  *INS  Form  I-S51  (Alien 
Registration  Receipt  Card,  commonly 
known  as  a  "green  card")  with  the  code 
AM6.  AM7,  or  AM8;  or 

•  Unexpired  temporary  1-551  stamp 
in  foreign  passport  or  on  *INS  Form  I- 
94  Mrith  the  code  AMI,  AM2.  or  AM3. 

Seven  or  Five-  Year  Limit:  Where 
eligibilify  is  limited  to  aliens  who  were 
admitted  as  Amerasian  immigrants 
within  the  previous  seven  or  five  years, 
the  date  on  the  INS  Form  1-551  or  the 
date  of  inspection  on  the  stamp  on  INS 
Form  1-94  will  indicate  the  date  of 
admission:  if  the  date  is  missing  on 
Form  1-94,  file  INS  Form  G-845  and 
Supplement  along  with  a  copy  of  the 
pertinent  documents  with  the  local  INS 
office  to  verify  the  date  of  admission. 

Expired  or  Absent  Documentation:  If 
an  applicant  presents  expired 
documents  or  is  unable  to  present  any 
dociunentation  evidencing  his  or  her 
inunigration  status,  refar  the  applicant 
to  the  local  INS  office  to  obtain 
documentation  of  status.  In  unusual 
cases  involving  applicants  who  are 
hospitalized  or  medically  disabled,  or 
who  can  otherwise  show  good  cause  for 
their  inabilify  to  present  dociunentation, 
and  for  whom  securing  such 
documentation  wo\ild  constitute  an 
undue  hardship,  if  the  applicant  can 
provide  an  alien  registration  number, 
you  may  file  INS  Form  G-845  and 
Supplement,  along  with  the  alien 
registration  number  and  a  copy  of  any 
expired  INS  document  presented,  with 
the  local  INS  office  to  verify  status.  As 
with  any  documentation  of  immigration 
status,  you  should  confirm  that  the 


status  information  you  receive  back 
from  INS  pertains  to  the  applicant 
whose  identify  you  have  verified. 

Receipt  for  Replacement  Document:  If 
an  applicant  presents  a  receipt 
indicating  that  he  or  she  has  applied  to 
the  INS  for  a  replacement  dociunent  for 
one  of  the  documents  identified  above, 
file  INS  Form  G-845  and  Supplement, 
along  with  a  copy  of  the  receipt  and  a 
copy  of  any  expired  INS  document 
presented,  with  the  local  INS  office  to 
verify  status.  Upon  retiim  receipt  of. 
information  from  INS,  confirm  that  it 
pertains  to  the  applicant  whose  identify 
you  have  verified.  You  should  ask  to  see 
the  replacement  document  at  a  later 
date. 

Applicants  with  Ditabilities  and 
Nondiaerimination:  If  an  applicant  has  a 
diaabilify  that  limits  the  applicant's 
abilify  to  provide  the  required  evidence 
of  immigration  status  [e.g.,  mental 
retardation,  amnesia,  or  other  cognitive 
or  mental  impairment),  you  should 
make  every  effort  to  assist  the 
individual  to  obtain  the  required 
evidence.  In  addition,  you  should  not 
discriminate  against  applicants  on  the 
basis  of  race,  national  origin,  gender, 
religion,  age  or  diaabilify.  See 
Nondiscrimination  Advisory, 
Attachment  2  to  Interim  Guidance. 

Local  INS  Offices:  A  likt  of  local  INS 
offices  and  their  addresses  is  set  forth  in 
Attachment  1  to  the  Interim  Guidance. 
Attachment  1  also  includes  a  copy  of 
INS  Form  G-845  and  the  Supplement 
thereto  to  be  used  to  verify  immigratioa 
status  pursuant  to  the  Guidance. 

EXHIBIT  A  TO  ATTACHMENT  •— SSA 
GUIDANCE  ON  CEKTinCATION  Of  40 
QUALIFYING  QUAKTEKS 

Section  402  of  the  Penonal  Rasponsifaility 
and  Work  Opportunity  Rsconciliatioa  Act  of 
1996  ("the  Act")  ganmlly  limiU  the 
eligibility  of  legal  immigrants  tor  certain 
federal  public  twnefits,  but  sections 
402(a)(2)(B)  and  (b)(2KB)  provide  an 
exception  for  aliens  lawfully  admitted  for 
permanent  residence  who  have  worked  or 
can  be  credited  with  40  quarters  of  qualified 
work.  The  law  provides  that  the  worker's 
own  quartan  and  quartafs  woriced  by  a 
parent  while  the  alien  was  undsr  ags  IB  or 
by  a  spouse  during  the  marriags  if  the  alien 
remains  married  to  the  spousa  or  the 
marriage  ended  by  the  death  of  the  spouse 
may  also  be  credited  to  the  individual  in 
determining  the  number  of  qualifying 
quarters. 

Implementing  this  requirement  will  be 
challenging  for  the  individual  immigrants, 
program  administrators,  and  the  So^al 
Security  Administration  ("SSA"),  which  is 
the  primary  source  of  qualifying  quarters 
infiormation.  SSA  has  developed  an 
automated  system  to  provide,  on  an 
overnight  basis,  information  on  qualifying 
quarters  for  «rork  covered  under  the  Social 
Security  Act  and  certain,  but  not  all,  work 
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not  covered  under  the  Social  Security  Act 
Verification  of  quarters  of  coverage  for  most 
applicants  and  current  recipients  will  be 
accomplished  primarily  through  this 
automated  system. 

SSA's  automated  system  is  being  revised  to 
include  additional  available  information  on 
qualifying  quarters  from  noncovered  work. 
The  following  interim  procedures  for 
determining  whether  the  40  quarters  of 
qualified  work  exception  is  met  should  be 
followed  until  you  have  access  to  the  SSA 
automated  system.  This  interim  process 
authorizes  certification  of  eligibility  pending 
verification  through  the  automated  system. 
(This  guidance  does  not  supersede  program 
requirements;  programs  should  refer  to 
statutes,  Halations,  and  agency  guidance 
governing  certification  of  eligibility.) 

Under  these  interim  procedures,  the 
individual's  attestation  to  40  quarters  is 
sufficient  provided  the  immigrant,  alone  or 
in  combination  with  his  parents  and/or 
spouse,  has  spent  sufficient  time  in  this 
cotmtry  to  have  acquired  40  quarters  of 
qualified  work.  The  individual  need  only 
state  that  he  or  she,  alone  or  in  combination 
with  his  or  her  parents  and/or  spouse,  has 
met  the  work  requirement.  No  further 
dociunentation  of  earnings  is  required  at 
application.  These  interim  procedures  should 
be  used  when  the  legal  immigrant  does  not 
qualify  under  either  exemptions  of  the  Act 
{e.g..  refugees,  asylaes,  or  deportees  vrith  fiva 
yean  of  limited  eligibility,  or  applicants  mth 
a  claim  to  eligibility  based  on  military 
service). 

Although  the  automated  system  is  now 
available,  each  state  mtist  approve  an 
addendum  to  the  current  Computer  Matching 
and  Privacy  Protection  Act  agreement  they 
maintain  with  SSA  before  access  to  the 
system  can  be  approved.  When  you  sign  the 
agraament,  SSA  will  provide  further 
guidance  defining  coverad/noncovared 
qualifying  quartan,  how  to  use  the  system 
when  maldng  detenniaatioas,  and  how  to 
rasolve  proUems  arising  from  discrapancies. 

After  the  agreement  addendum  is  signed 
and  access  to  the  system  approved,  you 
should  contact  SSA  to  schedule  a  quartan  at 
coverage  verification  for  each  individual  you 
conclude  has  met  the  40  quaiten  exemption 
using  those  interim  instructions.  SSA  will 
report  back  a  qualifying  quartan  of  coverage 
history  for  each  individual  and  applicable 
fiunily  mamber  requested.  SSA  will  povids 
additional  guidance  ■«"<  the  "■'p^  of  the 
contact  ior  scheduling  varification. 

Ihtorim  ArxadurBs 

To  detannine  eligihiUty  based  on  40 
qualifying  quartan,  the  Stata  agaocy/beneflt 
provider  slumld  ascertain  the  applicant's 
understanding  as  to  the  following: 

1.  How  many  yaan  has  the  applicant,  the 
applicant's  spouse  (during  their  marriage  if 
th^  are  still  married  or  the  marriage  ended 
by  the  death  of  the  spouse),  or  tha  applicant's 
parents  (bafbn  the  applicant  turned  18)  lived 
and/or  worked  in  this  country. 

(If  tha  answer  to  1  is  a  total  of  lass  than 
10  yaan,  the  applicant  cumot  meet  the  40 
qualifying  quuter  requirement  Stop  at  this 
point) 


(If  the  total  equals  10  years  or  the  applicant 
alleges  they  commuted  to  work  in  the  U.S., 
then  proceed  to  question  2.) 

2.  In  how  many  of  the  yean  reported  in 
answer  to  question  1,  did  the  applicant  the 
applicant's  spouse,  or  the  applicant's  parent 
earn  money  through  work. 

(If  the  state  agency /benefit  provider  or  the 
applicant  needs  further  information  about 
what  constitutes  a  "quarter  of  coverage"  in 
those  years,  they  may  wish  to  refer  to  the 
attached  chart.) 

Verify,  from  INS  documents,  the  date  of 
entry  into  the  country  of  the  apphcant, 
spouse  and/or  parent.  If  the  dates  are 
consistent  with  having  10  or  more  yean  of 
work,  no  further  documentetion  is  required 
at  this  time;  the  sUte  agency/benefit  provider 
should  conclude  that  the  immigrant  meets 
the  40  qualifying  quarters  of  work  exception 
pending  verificatfon  from  SSA  Inform  the 
applicant  (subject  to  each  program's 
requirements  and  due  process 
considerations)  that  he/she  may  hava  to 
repay  any  benefits  to  which  he/she  is  not 
found  to  be  entitied  after  verification.  Keep 
a  record  of  each  individual  certified  peiuiing 
verification  from  SSA 

If  the  dates  of  entry  are  incoiuistent  with 
having  10  or  mora  yean  of  work,  deny 
benefits  and  notify  the  applicant  of  his/her 
right  to  ^peal  the  denial  of  benefits. 

The  applicant  shall  also  provide,  for 
purposes  of  fotura  verification,  tha  full  name, 
social  securify  numbw,  date  of  birth,  and  sex 
of  each  individual  (self,  parent  or  spouse) 
«duMe  work  history  is  relevant  to  the 
determination  of  eligibiUty.  In  addition, 
obtain  a  release  form  signed  by  each  such 
individual  (copy  attached)  giving  SSA 
permission  to  release  information  concerning 
that  individual's  entin  quartan  of  coverage 
histMy  to  tha  state  agancy/benafit  provider 
and/or  the  applicant  This  form  shaU  be 
retained  in  the  case  file  to  document  tha 
individual's  consent 

As  noted  sarUer,  these  an  temporary 
instructions  and  you  should  schedule 
verification  of  all  CMas  prooaasad  uiulw 
these  gaideHnes  with  SSA  In  ite  nspoas; 
SSA  wdll  proidda  available  information  about 
qualifying  quartan  of  work.  Coiuult  tha  SSA 
guideUnas  for  using  the  system  if  the 
immigrant  believes  the  iniormrtioo  from  SSA 
is  inaccuFate  or  incomplete.  If  SSA  action  is 
rsquiied.  SSA  will  give  the  hidividual  a 
documeBt  indicating  that  the  number  of 
quartan  is  under  review.  Raisr  to  the 
raquirements  of  your  program  to  determine 
wdwthar  an  iimnigrant  may  receive  benefiu 
during  the  period  of  SSA's  review. 

Establishing  Qualifying  Quarters 

The  tani  "quarter"  means  the  three 
nahmdar  month  period  aiuiing  on  March  31, 
June  30.  Septamber  30,  or  Dsoember  31  of 
any  year. 

Social  Security  aediu  called  "quartan  of 
coverage"  ("QCs")  are  earned  by  worUng  at 
a  fob  or  as  a  self-employed  individual  Eich 
earner  can  be  credited  with  a  iMviimitw  of 
four  quartan  each  year. 

For  1978  and  later,  credits  are  based  solely 
on  the  total  yearfy  amount  of  — TTiiwg«  All 
types  of  earnings  follow  this  rule.  The 
number  of  creditaUe  QCs  are  obtained  by 


dividing  the  individual's  total  yearly  earned 
income  by  the  increment  amount  for  the  year 
up  to  a  yearly  maximum  of  four.  The  amount 
of  earnings  needed  to  earn  a  credit  increases 
and  is  different  for  each  year.  For  1978 
through  1997,  the  amount  of  earnings  needed 
for  each  credit  is: 

^  v/  O  •■•■•■»•••••••••••••■■••••••••*■••«•••••••••••••**»«••**... ^^3U 

a  VOU  •••••••»••••■••••■•••«••■«««•••■»••*•■•••••••••■••*•«••«,., J^sfU 

1982 , .„■.■..... $340 


1983. 


■»■—•»»»**»  >»«4»— I 


...$370 


1985..... ' $410 

^•90/  •■•••••••••>■••••••••■>•■■•■■•••••••••••>••■■••••••>••■••■. 9' vU 

ItfOV  •■••«••••••••••••*•••••■••*••••••••••••••••••••••••«•••  ■•.a^OOO 

1 WU  •>■•••••■••>••••••••••••>••*«•••••••••••••*•■■■••••«■•» ...9320 

^ Wl   ■•••••■*•••■•••••■■••■  •■•••••••■■■•••Ha**<**»«***«**H>>> •$940 

1  W&  ■•*••••••••••••*«#•■••«•••••■■■••••••••••*•«*■••••«•••»•. ..^O/U 

1W<9  «—————»«»»»»>««■—»■»—>»»•»♦«>— ——»w^»n»S5W0 

Avw  «■»•>«»*•«■—*»■■»—»*—*»»»■■»■•*»■»■«*»>♦»■«■—>»—«,».. ^dZO 
XW9  ••••••••••«••••■••••••■•••••••••••■■•••■•••••»••*••«■•••. t.^DSO 

XVl^D  •>••••■•»••••••••■>■•■•••■■••••••••■«•••••••»«•■•••« •■aa>*.904v 

A  current  yev  quarter  may  be  included  in 
the  40  quarter  computation.  Use  the  yearly 
amount  shown  in  the  chart  as  the  divisor  to 
determine  the  number  of  quartan  available 
up  to  a  yeariy  maximum  of  four.  FOLLOW 
YOUR  AGENCY  GUIDELINES  REGARDING 
COUNTING  A  QUARTER  THAT  HAS  NOT 
ENIKD. 

If  you  need  to  use  quartan  before  1978: 

•  A  ctedit  was  earned  for  each  calendar 
quartar  in  which  an  individual  was  paid  $50 
or  mora  in  wages  (including  agricultural 
wages  for  1951-1954); 

•  Four  credits  were  earned  for  each  taxable 
year  in  which  an  individual's  net  —"''"ig« 
from  self-empioym«it  were  $400  or  mora; 
and/or 

•  A  credit  was  earned  for  each  SlOO  (limit 
to  a  total  of  four)  of  agricultural  wages  paid 
duriiig  the  year  for  yean  1955  tloov^  1977. 

QUALIFYING  QUARTER  FROM 
NONCOVERED  EARNINGS  WILL  ALSO  BE 
mTBRMINED  USING  THE  ABOVE 
GUIDELINES. 


EXHIBIT  B  TO  AT^ACHME^r^  •—DOD 
GUIDANCB  ON  IMPLEMENTATiQW  <y 
VETERAN  AND  ACTIVE  DUTY  EXCEPTION 

This  foct  sheet  provides  guidance  for 
implementing  certain  sectioiu  of  the  Personal 
Responsibility  and  Work  Oppcntunity 
RacoodUatien  Act  of  1998  ("the  Act") 
conneniiiig  exnnptfons  for  active  duty 
service  memben  and  veterans  and  their 
funify  memben.  The  Act  limits  tiw  eligibility 
of  certain  aliens  to  raoeive  public  beneflla. 
Under  various  provisions  of  the  Act,  a 
qualified  alien  ndio  is  lawfixUy  residing  in  a 
state  and  is  (1)  a  veteran  (per  38  U.S.C 
101(2),  107, 1101,  or  1301)  with  an 
Honorable  Dfacfaaige  (not  on  account  of 
alienage)  and  who  fulfills  the  minimum 
active-duty  service  requirements  of  38  U.S.C 
5303A(d);  (2)  on  active  duty  (other  than 
active  duty  for  training]  in  the  United  Stetes 
Armed  Forces;  or  (3)  a  spouse,  uiunarried 
dependent  child,  or  uiuamarried  surviving 
spouse  of  such  an  individual,  is  eligible  for 
particular  programs. 
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HonarcMy  Discharged  Veterans 

•  A  discharge  certificate.  DD  Fonn  214  or 
equivalent,  that  shows  active  duty  in  the 
Army,  Navy,  Air  Force,  Marine  Corps,  or 
Coast  Guard  and  character  of  discharge 
"Honorable"  is  acceptable  to  qualify  for  the 
veteran  exemption  without  further  inquiry, 
iinlnw  the  certificate  appears  to  have  been 
■kmiar  is  otherwise  irregular.  A  discharge 
coftificate  that  shows  character  of  discharge 
■a  anything  but  "Honorable"  is  not 
acceptable  for  purposes  of  this  exemption 
and  need  not  be  referred  to  the  V.V  (NotK  A 
character  of  discharge  "Under  Honorable 
Conditions"  is  NOT  an  "Honorable" 
diacharge  for  these  purposes.)  A  discharge 
coitificate  that  shows  "Honorable"  and  any 
othor  branch  of  service  or  any  other  type  of 
duty  [e.g..  'Active  Duty  for  Training." 
"Inactive  Duty  for  Training."  etc)  should  be 
referred  to  the  local  VA  regional  office  for 
determination  as  to  veteran  status. 

•  If  veteran  status  is  claimed  but  the 
individual  has  no  papers  showing  service  or 
discharge,  refer  the  inquiry  to  the  local  VA 
regional  office  to  determine  veteran  status. 

•  If  a  discharge  certificate.  DD  Form  214  or 
equivalent,  shows  an  original  enlistment  in 
the  Army,  Navy,  Air  Force,  Coast  Guard,  or 
Maine  Corps  before  September  7, 1980,  there 
is  no  minimum  active-duty  service 
requirement  If  a  discharge  certificate,  DD 
Form  214  or  equivalent  shows  two  or  mora 
jmn  of  continuous  active  duty  in  the  Army, 
Navy,  Air  Force.  Coast  Guard,  or  Marine 
Corps,  the  individual  meets  the  minynnm 
active-duty  service  requirement.  If  such  a 
diacharge  certificate  is  not  available,  or  if  it 
s1k>wb  active-duty  service  of  less  than  two 
yaan  with  an  original  enlistment  afl«' 
September  7.  1980.  refer  the  inquiry  to  the 
local  VA  regional  office  to  determine 
satisfaction  of  the  minimnm  activa-duty 
service  requiremenL 

•  Applications  for  exemption  based  on 
status  as  a  spouse,  unmarried  dependent 
child,  or  unremarried  surviving  spouse  of  an 
honorably  discharged  veteran  require  a 
detenniitation  of  the  veteran's  status  and  a 
datannination  that  the  appUcanl  is  a  spouse 
or  child.  Status  of  the  veteran  may  be 
established  by  possession  of  a  discharge 
certificate  showing  an  "Honorable" 
diacharge.  If  the  applicant  is  net  in 
posseasion  of  a  discharge  cartificata.  rate  tha 
question  of  veteran  status  to  tha  V  A  Cor  a 
determination.  The  deterniination  as  to 
whether  the  individual  is  a  spouse  or  as 
unmarried  dependent  child  should  be  made 
based  on  your  agency  guidance  for  marital 
and  dependency  status.  VA  will  not  make 
spousal  or  dependency  findings  in  these 


•  Applicatioiia  far  excaptieB  based  oa 
status  as  an  unremarried  survivteg  spouse  of 
a  veteran  or  active-duty  penonnel  further 
require  the  following  findings  (set  forth  in  M 
U.S.C  1304).  in  additieo  to  a  determiaatioti 
that  dm  surviving  spouse  has  not  reoaarried: 
— that  the  surviving  spouse  was  raairied  to 
the  veteran  or  active-duty  personnel  vrithin 
fifteen  years  after  the  termination  of  the 
period  of  service  in  which  the  injury  or 
disease  causing  the  death  of  the  veteran 
«vas  incurred  or  aggravated: 


— that  the  surviving  spouse  was  married  to 
the  veteran  or  active-duty  personnel  for 
one  year  or  more;  or 

— that  a  child  was  bom  of  the  relatioiuhip 
between  the  surviving  spouse  and  the 
veteran  or  active-duty  personnel,  either 
during  or  before  the  marriage. 

Afemiiera  on  Active  Duty 

•  Active  duty  as  a  member  of  the  Armsd 
Forces  means  the  individual  is  on  full  time 
duty  in  the  U.S.  Army.  Navy,  Air  Force. 
Marine  Corps,  or  Coast  Guard.  It  does  not 
include  full-time  National  Guard  duty. 

•  Service  memben  on  active  duty  shall 
establish  their  status  by  presenting  a  current 
Military  Identification  Card  (DD  Form  2 
(Active))  that  lists  an  expiration  date  of  more 
than  one  year  bom  the  date  of  determination. 

•  If  the  Military  Identification  Card  is  due 
to  expire  within  one  year  bom  the  date  of  the 
determination,  the  service  member  shall 
verify  active  duty  by  showing  a  copy  of  his 
or  her  current  military  orders.  If  the  service 
member  is  uiuibla  to  furnish  a  copy  of  his  or 
her  military  orders,  active  duty  may  be 
verified  through  the  nearest  RAPIDS  (Real 
Time  Automated  Personnel  Identification 
System)  (located  at  many  military 
installations)  or  by  notifying  the  following 
office  in  writing  (which  can  be  transmitted 
by  facsimile):  DEERS  Support  Office,  ATTN: 
Research  and  Analysis,  400  Cigling  Road, 
Seaside.  California  9395^-6771.  Fax  Number 
(408)  655-8317. 

Reserve  Memben  (not  on  active  duty  for 

training) 

•  Active  duty  for  training  is  temporary 
fiill-time  duty  in  the  Armed  Forces 
performed  by  members  of  the  Reserves.  Army 
National  Guard,  or  Air  National  Guard  for 
training  purposes.  Active  duty  for  training 
does  not  establish  eligible  status.  Ho%iraver.  a 
discharge  from  active  duty  for  training  may 
establish  veteran  status  and  should  ba 
referred  to  VA  for  a  determination. 

•  A  Member  of  a  Reserve  Component  shall 
establish  status  by  showing  a  current  DD 
Form  2  (Raaerve)  (red]  and  military  active 
duty  orders  shovring  such  person  is  on  active 
daty,  but  not  on  active  duty  for  training.  No 
other  method  for  verifying  this  status  ia 
currently  available. 

Spouse.  Children,  or  UnreBtanied  Surviving 
Spouse  of  Active  Daty  Meaibers  or  Veterans 

Step  1.  Eatabliah  that  the  individual  is  a 
spouse,  dependant  child,  or  unraaMiriad 
surviving  spouse  of  an  active  dufy  manhar 
Of  vetann. 

•  The  datarmination  as  to  %rhathat  an 
individual  is  a  spouse  of  an  active  duty 
member  or  veteran  should  ba  aMda  faaaad  oa 
your  agency  guidance.  PosaaaaiQB  of  a 
currant  Military  Idantificaftioa  Card  shewing 
that  the  tauUvidaal  is  manied  to  a  vataran  or 
active  dufy  membar  may  ba  cu— tdaied  aa 
evidence  of  mairiaga  to  tha  mmmker. 

•  The  datamination  as  to  whalhar  aa 
individual  is  an  unmnarriad  surviving 
spouse  of  an  active-dufy  meaber  or  veteran 
should  be  aiade  baaed  on  aysacy  gnidanra. 
in  accordance  with  the  foUowing 
requiremanu  (sat  forth  in  38  U.&C  $  13M). 
in  addition  to  a  detarrainatioo  that  the 
surviving  spouse  haa  not  remarried: 


— the  surviving  spouse  was  mairiad  to  tha 
veteran  or  active-dufy  personnel  within 
fifteen  yean  after  tha  termination  of  tha 
pwiod  of  sarvica  in  which  the  injury  or 
disease  catising  the  death  of  the  veteran 
was  incurred  or  aggravated; 

— the  surviving  spouse  was  married  to  the 
veteran  or  active-dufy  persoimel  for  one 
year  or  more;  or 

— that  a  child  was  bom  of  the  relationship 
batvreen  the  surviving  spouse  and  the 
veteran  or  active-dufy  personnel,  either 
during  or  before  tha  marriaga- 

•  The  detarmination  as  to  whether  an 
individual  is  an  unmarried  legally  adopted  or 
biological  dependent  child  of  an  honorably 
discharged  veteran  or  active  dufy  member  of 
the  Armed  Forces  should  ba  made  beaad  on 
your  agency  guidance.  Possession  of  a 
Military  Identification  Card  may  be 
considered  as  evidence  that  a  child  ia 
dependent  on  the  veteran  or  on  the  active 
dufy  member  of  the  Armed  Forces  for  his  or 
her  support  and  is  under  tha  age  of  IB  or  if 

a  full  time  student,  undw  age  22. 

Step  2.  Determine  that  the  member  ia  on 
active  dufy  or  is  a  veteran. 

•  A  spouse  or  child  in  possession  of  a 
Military  Identification  Card  with  an 
expiration  date  of  more  than  one  year  from 
tha  date  of  its  presentation  presumptively 
meets  the  active  dufy  requirement  for  his  or 
her  spouse  or  parent  respectively. 

•  If  the  Identification  Card  is  due  to  expire 
within  one  year,  the  spouse  or  child  must 
provide  a  copy  of  the  military  ordara  for  his 
or  her  spouse  or  parent  as  appUcaUe  to 
establish  the  active  dufy  status  of  the  servica 
member.  If  married  to  a  laserve  men^Mr  or 

if  an  unmarried  child  of  a  reseive  member, 
the  orden  must  show  that  the  service 
member  is  on  active  dufy  and  not  on  acthra 
dufy  for  training. 

•  For  depemfants  not  pneaweaing  military 
otden  but  poasesaing  an  ItVmtiHration  Caid 
with  an  expiration  data  lass  than  oam  year 
from  tha  data  of  praaentation.  active  dufy 
status  can  be  verified  by  contacting  RAPID6 
or  the  IKERS  Support  OfBca.  "^ 

•  If  a  dependent  child  does  not  poaaeaan 
Dependent  Milltwy  Identification  Card, 
status  may  be  ascart^ned  through  the  neaiaat 
RAFIDS  station  or  by  oontactiag  tha  DBERS 
Office  at  the  addreas  pravided  abava. 

•  A  spouse  or  child  ahewhig  a  diacharge 
castificato.  DD  Form  214  or  aqjuivahat.  that 
shows  active  dufy  in  the  Amy.  Navy,  Ait 
Poice.  Marine  Corps  or  Coaat  Gaard  aad 
chetMrter  of  discharge  "Hoaardble"  is 
eccaptable  to  establiah  the  vetann  atalaa  of 
his  or  her  spouse  or  perent  respectively 
witiMnit  fuithsr  inquky,  unlaaa  the  certificate 
appears  to  ha  alterad  or  tmgular.  Ifvelana 
status  is  daisied,  but  the  spouse  or  diild 
does  not  have  pipen  shovring  service  or 
diachMge.  refiar  the  inquiring  to  the  local  VA 
ntgiitaal  nffinr  frrr  ifrtmniitt'f'— 


The  Personal  RaapcHiaibility  and  Wock 
Oppartunity  Recoaciliatioa  Act  of  19W 
(the  "Act")  providea  that  ^aalified 
aliens  entarhig  the  United  States  on  or 
after  August  22. 1996.  are  ineligiUe  fer 
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federal  means-tested  public  benefits 
during  the  first  five  years  they  are 
qualified  aliens,  unless  they  fall  within 
a  specific  exception.  (With  limited 
exceptions,  non-qualified  aliens  are 
ineligible  for  such  benefits  regardless  of 
when  they  entered  the  United  States.) 
All  qualified  aliens  are  eligible  for 
federal  means-tested  public  benefits 
after  the  expiration  of  such  five-year 
period,  unless  the  State  in  which  the 
alien  seeks  benefits  has  imposed 
additional  restrictions  on  eligibility. 

The  Department  of  Health  and  Hiunan 
Services  and  the  Social  Security 
Administration  have  interpreted  the 
limitations  on  eligibility  for  federal 
means-tested  public  benefits  to  apply 
only  to  mandatory  spending  programs  of 
the  federal  government  in  which 
eligibility  for  benefits,  or  the  amoimt  of 
such  benefits,  or  both,  are  determined 
on  the  basis  of  income,  resources,  or 
financial  need  of  the  individual, 
household,  or  family.  See  62  FR  45,256 
(August  26. 1997);  62  FR  45.284  (August 
26. 1997).  Under  the  HHS  and  SSA 
interpretations.  TANF,  Medicaid,  and 
SSI  are  federal  means-tested  public 
benefits  that  are  not  otherwise  exempted 
under  the  Act.  You  should  consult  with 
the  appropriate  federal  agency 
overseeing  the  benefit  program  you 
administer  to  determine  whether  the 
program  is  a  federal  means-tested  public 
benefit  program. 

The  eligibility  of  qualified  aliens  for 
federal  means-tested  pt^blic  benefits 
turns  on  whether  they  entered  the  U.S. 
before  August  22, 1996,  the  number  of 
years  since  they  obtained  qualified  alien 
status,  their  particular  immigration 
status,  and  the  specific  benefits  they  are 
seeking. 

1.  Determine  whether  the  qualified 
alien  entered  the  United  States  before 
August  22. 1996.  by  reviewing  the 
documents  evidencing  his  or  her 
immigration  status  or,  if  the  documents 
do  not  indicate  whether  the  alien 
entered  before  August  22. 1996.  by 
reviewing  additional  docimientation 
pursuant  to  guidance  provided  by  the 
agency  or  department  overseeing  your 
program.  Ftuther  determine  whether  the 
qualified  alien  obtained  qualified  alien 
status  prior  to  August  22. 1996.  See 
Attachment  6  for  a  list  of  documents 
evidencing  qualified  alien  status  and 
guidance  on  how  to  derive  relevant 
dates  firom  those  docimients.  In  addition 
to  the  doctunents  listed  in  Attachment 
6.  an  alien  who  was  in  the  United  States 
before  August  22. 1996.  in  a 
nonimmigrant  or  other  lawful  stattis,  but 
who  subsequently  obtained  qualified 
alien  status,  may  present  INS  Form  1-94, 
which  is  stamped  with  the  date  of  entry. 


to  demonstrate  entry  prior  to  August  22, 
1996. 

•  If  the  applicant  entered  the  United 
States  before  August  22, 1996,  and 
obtained  qualified  alien  status  before 
that  date,  he  or  she  is  eligible  for  all 
federal  means-tested  public  benefits  for 
which  he  or  she  satisfies  all 
programmatic  eligibility  requirements. 
You  should  not  engage  in  any  further 
verification  of  immigration  status  for 
thesepersons. 

•  If  the  applicant  entered  the  United 
States  before  August  22. 1996.  but 
obtained  qualified  alien  status  aftw  that 
date,  you  must  verify  that  the  alien  was 
continuously  {nesent  in  the  United 
States  from  the  latest  date  of  entry  prior 
to  August  22. 1996,  imtil  the  date  he  or 
she  obtained  qualified  alien  stattis.  In 
general,  any  sLogle  absence  from  the 
United  States  of  more  than  30  days,  or 
a  total  of  aggregated  absences  of  more 
than  90  days,  should  be  considered  to 
interrupt  "continuous  presence."  To 
verify  continuous  presence,  you  should 
follow  guidance  provided  by  the  agency 
or  department  overseeing  your  program, 
wdiich  may  call  for  an  applicant  to 
present  additional  docimientation  such 
as  tax  returns,  bills,  rent  receipts,  or  a 
letter  from  an  employer.  If  the  applicant 
can  demonstrate  continuous  presence, 
he  or  she  is  eligible  for  all  federal 
means-tested  public  benefits  for  which 
he  or  she  satisfies  all  programmatic 
eligibility  requirements. 

•  If  the  applicant  entered  the  United 
States  before  August  22, 1996.  and 
obtained  qualified  alien  status  after  that 
date  but  was  not  continuously  present 
in  the  United  States  from  the  latest  date 
of  entry  prior  to  Atigust  22. 1996.  imtil 
obtaining  such  status,  determine  if  he  or 
she  is  eligible  under  Paragraphs  2  and 

3  below. 

•  If  the  applicant  entered  the  United 
States  on  or  after  August  22. 1996,  and 
is  a  qualified  alien,  determine  if  he  or 
she  is  eligible  under  Paragraphs  2  and 
3  below. 

2.  With  certain  exceptions  listed 
below,  an  applicant  who  entered  the 
United  States  on  or  after  August  22, 
1996,  and  has  attained  qtialified  alien 
status,  or  who  entered  the  United  States 
before  August  22, 1996,  and  obtained 
qualified  alien  status  after  that  date  but 
did  not  remain  continuously  present  in 
the  United  States  from  the  latest  date  of 
entry  prior  to  August  22, 1996,  imtil 
obtaining  such  status,  is  ineligible  for  all 
federal  means-tested  public  benefits 
during  the  first  five  years  after  he  or  she 
obtained  qualified  alien  status.  Thus, 
unless  the  applicant  falls  within  one  of 
the  excepted  categories  listed  below, 
such  an  applicant  is  only  eligible  for 
federal  means-tested  public  benefits  for 


which  he  or  she  satisfies  all 
programmatic  eligibility  requirements  if 
five  years  have  ftassed  from  the  date  the 
applicant  attained  qualified  alien  status. 
Ctetermine  the  date  on  which  the 
applicant  attained  qualified  alien  status 
by  reviewing  the  documents  evidencing 
his  or  her  status  or,  if  the  documents  do 
not  indicate  the  date  he  or  she  obtained 
such  status,  by  filing  INS  Form  G-645 
and  Supplement  along  with  a  copy  of 
the  document  with  the  local  INS  office. 

As  noted  above,  the  following 
categories  of  aliens  are  exempt  from  this 
five-year  ban: 

a.  Refugees,  asylees  and  aliens  whose 
deportation  or  removal  has  been 
withheld — see  Attachment  5  to  Intnim 
Guidance  for  definition  and 
documentation; 

b.  Qualified  aliens  lawfully  residing 
in  any  state  who  are  honorably 
discharged  veterans  and  who  fulfill 
minimum  active-duty  service 
requirements,  or  who  are  on  non- 
training  active  duty  in  the  U.S.  Armed 
Forces,  or  who  are  the  spouse, 
unmarried  dependent  child,  or 
unmarried  surviving  spouse  of  such  a 
veteran  or  active  service  member, 
provided  that,  in  the  latter  case,  the 
marriage  satisfies  the  requirements  of  38 
U.S.C.  1304— see  Attachment  6  and 
Exhibit  B  thereto  to  Interim  Guidance 
for  definition  and  documentation; 

c.  Cuban/Haitian  entrants,  as  defined 
in  section  501(e)  of  the  Refugee 
Education  Assistance  Act  of  1980; 

d.  Amerasian  immigrants  admitted  to 
the  U.S.  pursuant  to  section  584  of  the 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriations 
Act  of  1988;  and 

e.  With  respect  to  SSI  and  Medicaid 
benefits.  American  Indians  bom  in 
Canada  and  to  whom  the  provisions  of 
section  289  of  the  IN  A  apply  or 
members  of  an  Indian  tribe  (as  defined 
in  section  4(e)  of  the  Indian  Self- 
Detennination  and  Education 
Assistance  Act). 

3.  Under  the  terms  of  the  Act.  the  five- 
year  ban  does  not  apply  to  the  following 
benefits  or  assistance: 

•  Medical  assistance  under  Titie  XDC 
of  the  Social  Security  Act  (or  any 
successor  program  to  such  TiUe)  for  care 
and  services  that  are  necessary  for  the 
treatment  of  an  emergency  medical 
condition  (as  defined  in  §  1903(v)(3)  of 
such  Act)  of  the  alien  involved  and  are 
not  related  to  an  organ  transplant 
procedure,  if  the  alien  involved 
otherwise  meets  the  eligibility 
requirements  for  medical  assistance 
undw  the  state  plan  approved  under 
such  Titie  (other  than  the  requirement 
of  the  receipt  of  aid  or  assistance  under 
Tide  IV  of  such  Act,  SSI  benefits  under 
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Title  XVI  of  such  Act,  or  a  state 
supplementary  payment); 

•  Short-term,  non-cash,  in-kind 
emergency  disaster  relief; 

•  Assistance  or  benefits  under  the 
National  School  Lunch  Act; 

•  Assistance  or  benefits  under  the 
Child  Nutrition  Act  of  1966; 

•  Public  health  assistance  (not 
including  any  assistance  under  Title 
XIX  of  the  Social  Security  Act)  for 
immunizations  with  respect  to 
immunizable  diseases  and  for  testing 
and  treatment  of  symptoms  of 
communicable  diseases  whether  or  not 
such  symptoms  are  caused  by  a 
communicable  disease; 

•  Payments  for  foster  care  and 
adoption  assistance  under  parts  B  and  E 
of  Title  rv  of  the  Social  Security  Act  for 
a  parent  or  child  who  would,  in  the 
abaence  of  the  Act's  prohibition  on 
pa]rment  of  federal  means-tested  public 
iwnefits  to  qualified  aliens  during  the 
first  five  years  after  entry  into  the  U.S. 
with  qualified  alien  status,  be  eligible  to 
have  such  payments  made  on  the  child's 
behalf  under  such  part,  but  only  if  the 
foster  or  adoptive  parent(s)  of  such  child 
is  a  qualified  alien; 

•  Benefits  covered  by  Attorney 
Genetal  Order  No.  2049,  61  F.R.  45985 
(Aug.  30, 1996),  re:  govemment-fiinded 
community  programs,  services  or 
assistance  that  are  necessary  for 
protectiDn  of  life  or  safety. 

•  Programs  of  student  assistance 
under  Titles  IV,  V,  DC,  and  X  of  the 
Higher  Education  Act  of  1965,  and 
Titles  m,  vn,  and  Vm  of  the  Public 
Health  Service  Act; 

•  Means-tested  programs  under  the 
Elementary  and  Secondary  Education 
Act  of  1965; 

•  Benefits  under  the  Head  Start  Act; 
and 

•  Benefits  under  the  Job  Training 
Partnership  Act. 

[FR  Doc.  97-29851  Filed  11-14-97;  8:45  am] 
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OEPARTMEKT  OF  JUSTICE 

Immigration  and  Naturalization  Servica 

Agency  Information  Collaction 
Activltiaa:  Propoaad  Collaction; 
Commant  Ra^uaat 

ACTION:  Revision  of  existing  collection; 
generic  clearance  of  customer  service 
surveys. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  collection  was  previously 
published  in  the  Federal  Register  on 


September  2,  1997,  at  62  FR  46375, 
allowing  for  a  60-day  public  comment 
period.  No  comments  were  received  by 
the  Immigration  and  Naturalization 
Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  IDecember  17, 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Reg\ilatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer. 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  informaticn. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Uverview  of  this  information 
collection:  (1)  Type  of  Information 
Collection:  Revision  of  currenUy 
approved  information  collection. 

12)  Title  of  the  Form/Collection: 
Generic  Clearance  of  Customer  Service 
Surveys. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  number. 
Office  of  Policy  and  Planning, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  will  be 
used  to  access  individual  and  agency 
needs,  identify  problems,  and  plan  for 
programmatic  improvements  in  the 
delivery  of  immigration  services. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  150.000  responses  at  30 
minutes  (.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307. 425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  may  be  submitted  to  INS  via 
facsimile  to  (202)  305-0143. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center 
1001  G  Street,  NW,  Washington.  DC 
20530. 

Dated:  November  11, 1997. 
Robsrt  B.  Briggs, 

Department  Clearance  Officer,  UnHad  States 
Department  of  Justice. 

(FR  Doc.  97-30091  Filed  11-14-97;  8:45  am) 
■UJNQ  oooe  44ie-1S-M 


MEDICARE  PAYMENT  i^VISORY 
COMMISSION 

Commiaaion  lAaating 

AOaiCY:  Medicare  Payment  Advisory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Conunission  mil  hold  its 
next  public  meeting  on  Monday. 
November  24,  1997  and  Tuesday. 
November  25,  1997,  at  the  Sheraton  Qty 
Centre,  1 143  New  Hampshire  Avenue. 
NW,  Washington,  D.C..  in  the  New 
Hampshire  I  and  II  room.  The  meetings 
are  tentatively  scheduled  to  begin  at 
9:00  a.m.  on  November  24  and  at  9:00 
a.m.  on  November  25. 

Among  the  topics  the  Commission 
will  discuss  are:  patient  classification 
systems  for  post  acute  care  payment, 
urban  critical  access  hospitals, 
disproportionate  share  payment  policy, 
risk  adjustment,  adjusted  community 
rate,  quality  of  care,  impact  of  the 
Balanced  Budget  Act  on  acute  care 
hospitals,  payment  policy  options 
affecting  Medicare-fChoice,  other  policy 
issues  concerning  Medicare-t-Choice, 
outpatient  hospital  payment  policy,  and 
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policy  goals  for  payment  under 
Medicare  fee  for  service. 

Final  agendas  will  be  mailed  on 
November  21, 1997  and  will  be 
available  on  the  Commission's  web  sites 
(WWW.PPRCGOV  and 
WWW.PROPAC.GOV)  at  that  time. 
ADDRESSES:  2120  L  Street.  N.W.;  Suite 
200;  Washington.  D.C  20037.  The 
telephone  number  is  202/653-7220. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ann  Johnson.  Executive  Assistant,  at 
202/653-7220. 

SUPPI^MENTARY  MFORMATION:  If  you  ate 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
202/653-7220  after  November  21. 1997. 
LaaranLsioy, 
Executive  Directa: 
(FR  Doc  97-30150  Filed  11-14-47;  8:45  am) 


NATIONAL  COMMUNICATION  SYSTEM 

fmjfQKm  Of  IHMNICflllOfl  Off  rOOOfW 

I  aiacuiiNiNiiNcauuii  i lacomiiiaiKiaiiuii 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  publication. 

summary:  Federal  Telecommunications 
Recommendation  (FTR)  1080-1907. 
"Video  Teleconfinrencing  Services  at  56 
to  1,920  kbit/s"  was  approved  for 
publication  on  October  30, 1997.  Tliis 
recommendation  defines  the 
specifications  for  video  teleconferencing 
and  video  telephony  systems. 
FOR  FURTHER  SrOWMATION  CONTACT: 
Contact  Stephen  Perschau  at  telephone 
(703)  607-6198  or  write  to  the  National 
Communications  System.  Attn:  N6.  701 
South  Court  House  Road,  Ariington,  VA 
22204-2198. 


Chief,  Technology  and  Standards  Division. 
(PR  Doc.  97-30124  Filed  11-14-97;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmantfor  ttia  Aftaj 
ConiMnad  Arts  Panal 

Pursuant  to  Section  10(aH2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Panel.  Literature  Section  (Creation 
&  Presentation/Plaiming  9'  Stabilization 
Categories)  to  the  National  Council  on 
the  Arts  will  be  held  on  December  3-5. 
1997.  The  panel  will  meet  from  9:00 
a.m.  to  6:30  p.m.  on  December  3  and 


December  4.  and  from  9:00  a.m.  to  4:00 
p.m.  on  December  5.  in  Room  M-07  at 
the  Nancy  Hanks  Cantor,  1100 
Pennsylvania  Avenue,  NW,  Washington. 
D.C,  20506.  A  portion  of  this  meeting, 
from  9:00  a.m.  to  11:00  a.m.  on 
December  5,  will  be  open  to  the  public 
for  a  policy  discussion  of  guidelines, 
planning,  field  needs  and  trends,  and 
Leadership  Initiatives. 

The  remBinin§.portions  of  this 
meeting,  from  9:00  a.m.  td  6:30  p.m.  on 
December  3  and  December  4,  and  IIKN) 
a.m.  to  4K)0  p.m.  on  December  5,  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31, 1997,  these  sessions  will  be  closed 
to  the  public  piuvuant  to  subsection 
(c)(4).  (6)  and  (9KB)  of  section  552b  of 
Tide  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbuity,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20S06,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Committee 
Management  Officer.  National 
Endovnnent  for  the  Arts.  Washington. 
D.C.  20506.  or  call  202/682-5691. 

Dated:  Novandmr  12, 1997. 
Kalby  PlBwitx-Wordn. 
Paaet  Coordinator,  Panel  Operatmns, 
Natitmal  Bndamrmentfor  tin  Aits. 
(FR  Doc.  97-30142  Filed  11-14-97;  8:45  am] 
i  COOK  78Sr-0t-M 


NATIONAL  SCIENCE  RXINDATION 

Advisory  Committaa  for  Computar  and 
Information  Soianca  and  Enginaaring 
NoticaofMaating 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 


Name:  Advisory  Committee  for  Computar 
and  Infannation  Science  and  Engineeiing — 
1115. 

Date  and  Time:  December  03, 1997;  8:30 
a.m.  to  5:00  p.m.,  December  04. 1997;  8:30 
a.m.  to  2:30  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington.  VA  22230.  Room 
1235. 

Type  of  Keating:  Open. 

Contact  Penan:  Yvonne  Summers,  OfiBbe 
of  the  Assistant  IXiector,  Directorate  for 
Computer  and  Information  Science  and 
Engineering,  National  Science  Foundation. 
4201  Wilson  Blvd.,  Suite  1105.  Arlington,  VA 
22230.  Telephone:  (703)  30&-1900. 

Minutes:  May  be  obtained  from  the  '^"'y* 
person  listed  above. 

Purpose  of  Meeting:  To  advise  NSF  on  the 
impact  of  its  policies,  program*  and  activities 
on  the  QSE  community;  to  provide  advice  to 
the  Assistant  Director/OSE  on  issues  related 
to  long  range  planning,  and  to  form  ad  hoc 
subcommittees  to  cany  out  needed  studies 
andtaslca. 

Agendo 

(1)  Review  status  of  bnpleoientatioo  of  QSE 

Reorganization 

(2)  Provide  assessment  of  CISE  RasulU  and 

Future  Plans  in  the  context  of 
Govammant  Performance  and  Results 
Act((3>RA) 

(3)  Discuss  special  activities,  e.g..  Knowledge 

Distributed  Intelligence  (KDI. 
Partnership  for  Advanced  Computational 
Infrastructure  (PACI),  Next  Geoention 
Internet,  Digital  Libraries  0.  etc 
Dated:  November  10, 1997. 


iWinkkr, 

Comauttee  Management  Officer. 

(FR  Doc  97-30115  Filed  11-14-97;  8:45  am) 


NATIONAL  SOeiCE  FOUNDATION 

Spadal  Emphaaia  Panal  In  Human 
Haaniirra  navalm  eiiai  il  Notieaof 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  amended),  the  National  Science 
Foimdation  aimounces  the  follQMring 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (11199). 

Dote  and  Time:  December  1-2, 1997:  8:00 
a.m.  to  5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  330,  Arlington,  VA 
22230. 

7>pe  of  Meeting:  Closed. 

Contact  Person:  Dr.  Alexandra  King. 
Program  Director,  Human  Resource 
E)evelopment  Division,  Room  815,  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230  Telephone:  (703)  306- 
1633. 

Purpose  of  Meeting:  To  provide  advice  and 
recommeadations  concerning  proposals 
submitted  to  NSF  for  financial  support 
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("Commission")  the  proposed  rule 
change  as  described  in  Items,  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


Agenda:  To  review  and  evaluate  the 
Comprehensive  Partnerships  for  Mathematics 
and  Science  Achievement  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
conceming  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
IJS.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  10, 1997. 
M.  Rabocca  Winkkr, 
Committee  Management  Officer. 
(FR  Doc.  97-30118  Filed  11-14-97;  8:45  am] 
MUMa  COOC  7B8S-01-M 


NATIONAL  SaENCE  RMJNDAT10N 

Advtaory  Cotrenttt—  for  Mathematicat 
and  Physical  Sciences;  Subcommlttae 
on  Nuclear  Physics;  Notice  of  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  Time:  December  3. 1997.  8  ajn.- 
Sp.m. 

Place:  Rm.  360.  NSF.  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Marvin  Goldberg. 
Program  Director  for  Elementary  Particle 
Physics.  Physics  Division,  Room  1015, 
National  Science  Foundation,  4201  Wilsoo 
Boulevard,  Arlington,  VA  22230.  Telephone: 
(703)  306-1894. 

Parpom  of  Meeting:  To  provide  advice  and 
rscoBunandations  conceming  experiments 
involving  international  collaborations. 

Agenda:  Discussion  of  Nuclear  Physics 
collaborations. 

Dated:  November  10,  1997. 
M.  Raescca  WinkJir, 
Committee  Management  Officer. 
[FR  Doc.  97-30114  Filed  ll-14-e7:  8:45  am] 
iCOeC  7WS-*1-M 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

SutMnission  for  0MB  Review; 
Comment  Request;  Review  of  An 
Information  Collection  Federal 
Contractor  Welfare  to  Worli  Success 
Storiee 

MBtCr:  Office  of  Personnel 

Management. 

action:  Notice. 


In  accordance  with  the 
Peperworli  Reduction  Act  of  1995 
(Public  Law  104-13.  May  22, 1995),  this 


notice  announces  that  the  Office  of 
Personnel  Management  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  clearance  of  an  information 
collection.  The  questions  are  intended 
to  elicit  from  Federal  contractors 
descriptions  of  successes  in  hiring 
worliers  directly  off  the  welfare  rolls. 
The  submissions  are  entirely  voluntary. 

We  estimate  that  10,000  responses 
will  be  submitted  annu«41y,  and  that 
each  response  will  take  an  average  of 
two  hours  to  prepare.  The  annual 
estimated  burden  is  20.000  hours. 

For  copies  of  this  proposal,  contact 
Jim  Fan-on  on  (202)  418-3208,  or  e-mail 
/o  jmfarron@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
December  17,  1997. 
ADDRESSES:  Send  or  deliver  comments 
to: 

Donna  Beecher,  Director,  Office  of 
Contracting  and  Administrative 
Services,  U.S.  Office  of  Personnel 
Management.  1900  E  St,  NW,  Room 
1340,  Washington.  DC  20415. 
and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Iiiformation  and  Regulatory 
Afiiairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  NW,  Room  10235, 
Washington,  DC  20503. 
FOR  INFORMATION  REOAROeM 
AOMSSSTRATIVE  COOROSHATION,  CONTACT: 
Kent  Bailey,  Publications  Services 
Division,  (202)  606-2260. 

U.S.  Office  of  Personnel  Management 

Janica  R.  Lachaaca, 

Acting  Director. 

(FR  Doc.  97-30039  Filed  11-14-97;  8:45  am) 

■UMQ  oooc  oos-ai-p 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRaieaae  Na  34-3a313;  FHe  No.  SR-Aniex- 
•7-44] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
American  Stocit  Exchange,  Inc. 
Relating  to  Institutional  Indsx  Options 

November  7, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( "Exchange  Act"  or  "Act").'  and  Rule 
19b-4  thereunder, 2  notice  is  hereby 
given  that  on  November  4. 1997,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


L  Self-Eegulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  fT'»"fl« 

The  Amex  proposes  to  increase  both 
position  and  exercise  limits  for  its 
Institutional  Index  Options  ("XH")-  In 
addition,  the  Exchange  proposes  to 
increase  the  firm  facilitation  exemption 
for  Xn.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  at,  and 
Statutory  Basia  for,  tibe  Propoaed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
self-regulatory  organization  included 
statements  conceming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  proposes  to  increase  Xn 
position  and  exercise  limits  to  100.000 
contracts  on  the  same  side  of  the 
market.  Existing  Exchange  rules  provide 
for  xn  position  and  exercise  ^  limits  of 
45,000  contracts  of  the  same  side  of  the 
market  of  which  no  more  than  25,000 
contracts  may  be  used  for  piuposes  of 
realizing  any  difterential  in  price 
between  XII  and  the  seoirities 
underlying  Xn.  In  July  of  1992,  the 
Exchange  increesed  position  and 
exercise  limits  for  Xn  to  their  current 
levels.*  Since  that  time,  options  on  XII 
continue  to  be  traded  primarily  by 
institutional  and  profMsional  investors 
and  member  firms,  each  often  needing 
to  hedge  large  asset  quantities.  However, 
institutional  use  of  XII  options  to  hedge 
large  asset  quantities  has  been  limited  as 


>  IS  U.S.C  78«(bKl). 
*17CFR240.19i>-4. 


'The  exercise  limit  for  XH.  which  is  equal  to  Xll'f 
poiitioD  limit,  i<  determined  under  Exchange  Rule* 
MSC  and  90S. 

*  See  Exchange  Act  ReleaM  No.  31330  (Oct  16, 
1992)  57  FR  30516  (Oct  23.  1902). 
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a  residt  of  existing  XII  position  limits 
causing  Xn  users  to  use  other  less 
restrictive  products  and  over-the- 
counter  products  in  order  to  meet  their 
hedgiiw  needs. 

The  Exchange  believes  that  increasing 
the  position  and  exercise  limits  for  XH 
options  to  100.000  contracts  will  allow 
increased  institutional  use  of  XH  and 
allow  it  to  be  more  competitive  with 
alternative  products.  In  addition,  an 
increase  in  XQ  position  and  exenase 
limits  will  benefit  not  only  the 
beneficiaries  of  assets  managed  by 
various  institutions,  but  also  the 
marltetplace  in  general  through 
increased  liquidity. 

Increasing  the  XII  firm  facilitation 
exemption  from  100,0(X)  contracts  to 
400,000  contracts  in  necessary  to 
accommodate  the  needs  of  investors  as 
well  as  market  participants  and  should 
not  substantially  increase  concerns 
regarding  the  potential  for  manipulation 
and  other  trading  abuses.'  In  addition, 
the  proposed  ruled  change  will  further 
enhance  the  potential  depth  and 
liquidity  of  the  options  market  as  well 
as  the  underlying  markets  by  providing 
Exchange  members  greater  fleodbility  in 
executing  large  customer  orders,  while 
the  Exchange's  existing  safeguards 
applicable  to  current  fiacilitation 
exemptions  contimie  to  serve  to 
minimize  any  potential  disruption  or 
manipulation  concerns. 

These  proposed  changes  are  intended 
to  residt  in  little  or  no  attendant  risk  to 
the  marketplace  as  XII  is  composed  of  ~ 
seventy-five  of  the  most  widely-held 
stocks  in  institutional  portfolios  that 
have  a  market  value  of  more  than  one 
hundred  million  in  investment  funds.^ 
Thus  the  component  issues  are 
extremely  liquid  and  the  overall  index 
leas  volatile  than  individual  stocks. 
Laady,  XII  options  are  European-style 
and  therefore  can  only  be  exercised  at 
eTcpiration. 

To  enhance  its  ability  to  monitor 
unhedged  positions,  this  Amex  will  add 
a  reporting  requirement  (new 
Commentary  .03  to  Exchange  Rule 
904C)  for  accounts  having  a  position  in 
excess  of  45,000  a.m. -settled.  European- 
style  xn  option  contracts  on  the  same- 
side  of  the  market  Specifically,  new 
Commentary  .03  to  Exchange  Rule  904C 
states  that  if  a  member  or  member 
organization,  other  than  an  Exchange 


Specialist  or  Registered  Options  Trader, 
maintains  a  position  in  excess  of  45,000 
a.m.-setUed,  European-style  XII  option 
contracts  on  the  same-side  of  the  market 
on  behalf  of  its  own  account  or  for  the 
account  of  a  customer,  it  must  report 
information  as  to  whether  those 
positions  are  hedged  and  provide 
documentation  as  to  how  such  contracts 
are  hedged,  in  the  manner  and  form 
required  by  the  Exchange.  In  addition, 
to  address  the  Commission's  concerns 
with  respect  to  the  abflity  of  the 
Exchange  to  monitor  customer  accounts 
that  maintain  large  unhedged  positions, 
the  Amex  will  add  a  m^iTgin  and 
clearing  firm  requirement  Pursuant  to 
new  Commentary.  04  to  Exchange  Rule 
904C,  whenever  the  Exchange 
determines  that  additional  margin  is 
warranted  in  light  of  the  rislcs  associated 
wiA  an  undee-hedged  option  position 
in  excess  of  45,600  contracts,  the 
Exchange  may  impose  additional 

mar^n  upon  the  account  maintaining 

such  under-hedged  position,  or  assess 
capital  chargeMipon  the  clearing  firm 
canying  the  account  to  the  extent  of  any 
margin  deficiency  resulting  from  the 
higher  margin  requirement 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(bH5)  of  the  Act  ^  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipidative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechainism  of  a  free  and 
open  marltet  and  a  national  market 
system. 

0.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


'The  Exchange  notes  that  the  XII  linn  facilitation 
exemption  is  in  addition  to  the  standard  limit  and 
other  exemptions  under  Exchange  rules, 
commentaries  and  policies. 

•  To  qualify  for  inclusion  in  Xn.  stocks  must  be 
held  by  a  minimum  of  200  of  the  reporting 
institutioiu  filing  Section  23(f)  reports  and  must 
have  traded  at  least  7  million  shares  in  each  of  the 
two  pracediog  calendar  quartars. 


m.  Date  of  Eflbctiveneas  of  die 
Propoeed  Role  Change  and  Timing  for 
Commiaaion  Action 

Within  35-days  of  the  publication  of 
this  notice  in  the  Fedleral  Ri^iater  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 


days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
nde  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoUdtathm  of  Commenle 

Interested  persons  are  invited  to  ' 
submit  written  data,  views,  and 
arguments  conceming  the  foregoing. . 
Persons  maldng  written  submissims 
should  file  six  copiee  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendm^rts,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from,  die 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
avculable  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-44  and  should  be 
submitted  by  December  8, 1997. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pimuant  to  delegated 
authority.* 

Maifarat  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-30131  Filed  11-14-S7: 8:45  am] 
aaiMO  coee  soi»-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Hiliiii  Na  34-90308;  File  Na  SR-CBOe- 

•7-4<q 

Sslf-Rsgulatory  Orgsnlzatiens;  Notlcs 
of  niing  of  Propossd  Ruls  CtMngs  t»y 
ths  ChkBsgo  B<Mrd  Options  Exchsngs, 
Incofporsisd  RslaUng  to  ths  'Tsrms 
snd  Conditions  of  sn  Ordsr"  tor 
Pufposss  of  ths  Excfaangs's  Rulsson 
Solicltsd  Trsdss  snd  Crosssd  Trsdss 

November  6. 1997. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 


>  15  US.C  7a«b)(5). 


•17  CFR  200.30-3(a)(12). 
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("Act"),'  and  Rule  19b-4  thereunder,' 
notice  U  heieby  given  that  on  August 
25.  1997,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  October  31, 
1997,  the  Exchange  submitted 
Amendment  No.  1  to  the  Proposal.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  £rom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  governing  solicited  orders  and 
"crossing"  ordeis  by  adding  to  each  rule 
an  interpretation  which  will  define  and 
clarify  the  phrase  "terms  and 
conditions"  as  used  in  each  rule.  Th^ 
text  of  the  proposed  nUe  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

n.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
ftnpand  sununaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regnlatory  Organization's 
Statement  of  the  Purpose  of^  and 
Statutory  Basis  for.  the  Propoeed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  define  and  clarify  the 
meaning  of  the  phrases  "terms  and 
conditions"  of  an  order  as  used  in 
Exchange  Rules  6.9  and  6.74.  Pursuant 
to  Rule  6.9,  Solicited  Transactions,  a 
member  or  member  organization 
representing  an  order  respecting  an 


>  IS  U.S.C  78a(b)(l). 

»17CFRI40.19b-4. 

'  See  letter  from  Stephanie  Mullins.  Anomey. 
C30E  to  David  S.  Siendzki.  Attorney,  SEC  dated 
October  31.  1997  ("Amendment  No.  1"). 
Aasendmeot  No.  1  changes  the  item  to  be  defined 
from  the  word  "terms"  to  the  phraae  "terms  and 
conditions."  In  addition.  Amendment  No.  1  i 
••Mcal  non-subatantive  rh»ng—  that  clarify  the 
pfopoaaL 


option  traded  on  the  Exchange  (an 
"original  order"),  including  a  spread, 
combination,  or  straddle  order  as 
defined  in  Rule  6.53  and  a  stock-option 
order  as  defined  in  Rule  l.l(ii),  may 
solicit  a  member  or  member 
organization  or  a  non-member  customer 
or  broker-dealer  (the  "solicited  person") 
to  transact  in-person  or  by  order  (a 
"solicited  order")  with  tlie  original 
order. 

Pursuant  to  Rule  6.74(b),  a  fioor 
broker  may  effect  a  cross  of  a  customer 
order  and  a  facilitation  order  subject  to 
satisfaction  of  certain  conditions 
including  disclosure  on  an  order  ticket    ^ 
for  the  public  customer  order  which  is 
subject  to  facilitation,  all  of  the  terms  of 
such  order,  including  any  contingency 
involving,  and  all  related  transactions 
in,  either  options  or  imderlying  or 
related  sec\irities.  A  facilitation  order  is 
defined  in  Rule  6.53(m)  as  an  order 
which  is  only  to  be  executed  in  whole 
or  in  part  in  a  cross  transaction  with  an 
order  for  a  public  customer  of  the 
member  organization  and  which  is 
clearly  designated  as  a  facilitation  order. 

The  rules  relating  to  both  facilitation 
"solicited"  and  "crossing"  transactions 
are  designed  to  ensiu^  that  all  market 
participants  have  an  equal  opportunity 
to  participate  in  trades,  fostering  the 
objective  of  open  outcry  in  a 
competitive  market.  The  proposed  nde 
amendment  defines  what  is  meant  by 
the  phrase  "terms  and  conditions"  as 
used  in  these  two  rules:  the  volume;  the 
price;  any  contingencies;  and  any 
components  related  to  the  order. 
Components  are  related  stock,  options, 
futures  or  any  other  instruments  or 
interests.  A  contingency  order  is  a  limit 
or  market  order  to  buy  or  sell  that  is 
contingent  upon  a  condition  being 
satisfied  while  the  order  is  at  the  post. 
Contingent  orders  include:  Market-if- 
touched  orders;  market-on-close-orders; 
stop  (stop-loss)  orders;  and  stop-limit 
orders. 

The  Exchange  believes  that  the 
proposed  Interpretations  will  enable 
those  who  solicit  and  those  who  wish  to 
effect  "facilitation"  crosses  to 
understand  and  abide  by  their 
disclosure  obligations.  In  addition,  the 
proposed  change  will  aid  in  achieving 
uniformity  writh  regard  to  trading  crowd 
expectations,  as  well  as  to  the  type  and 
amount  of  information  disclosed  on 
crossed  and  solicited  orders. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act<  in  that  it  is 
designed  to  prevent  fraudulent  and 


manipulative  acts  and  practices  and  to 
perfect  the  mechanism  of  a  free  and 
open  market. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  CompetiHott 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  iinpose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efiisctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Attion 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  th»r 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
stibmit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  vrith  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-97-40  and  should  be 
submitted  by  December  8,  1997. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


« 15  U.S.C  781(b). 


*  17  CF.R.  200.3O-3(aHl^ 
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Margarat  H.  McFariaad, 

Deputy  Secretary. 

[FR  Doc  97-30054  Filed  ll-14-«7;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Revocatton  of  Ucenae  of  Small 
Bialnaas  Inveatmant  Company; 
Intarcontinantal  Capital  Funding  Corp. 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Southern  District  of  New  York,  dated 
September  17. 1997.  the  United  States 
Small  Business  AdminislTation  hereby 
revokes  the  license  of  Intercontinental 
Capital  Fimding  Corporation,  a  New 
Yorii  corporation,  to  fimction  as  a  small 
business  investment  company  under  the 
Small  Btisiness  Investment  Company 
License  No.  02/02-5421  issued  to 
Intercontinental  Capital  Funding 
QMrpontion  on  September  30. 1981  and 
said  license  is  hereby  declared  null  and 
void  as  of  November  5, 1997. 

United  States  Small  Business 
AdministratiBn. 

Dated:  Novembn  5, 1997. 
Don  A.  OirMenseB. 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-30087  Filed  11-14-07;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  Ucenae  of  Small 
Buainaas  Invaatmant  Company;  New 
England  MESBIC.  Inc. 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  New  Hampshire,  dated 
September  10, 1997.  the  United  States 
Small  Business  Administration  hereby 
revokes  the  license  of  New  England 
MESBIC,  Inc.,  a  Massachusetts,  to 
function  as  a  small  business  investment 
company  imder  the  Small  Business 
Investment  Company  License  No. 
01/01-5318  issued  to  New  England 
MESBIC.  hic.  on  October  26, 1982  and 
said  license  is  hereby  declared  null  and 
void  as  of  November  5. 1997. 

United  States  Small  Business 
Administration. 

Dated:  November  5, 1997.  , 

Don  A.  Cnristenseii. 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-30088  Filed  11-14-07;  8:45  am] 
lOOKMtt-et-P 


Pan  Pae  Capital  Corporation;  Notice  of 
Ucenae  Surrender 

Notice  is  hereby  given  thatPtui  Pac 
Capital  Corporation  ("Pan  Pac"),  121 
East  Industry  Court,  Deer  Park,  New 
York  1 1 729,  has  surrendered  its  license 
to  operate  as  a  small  business 
investment  company  tmder  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  Pan  Pac  was 
licensed  by  the  Small  Business 
Administration  onfune  12, 1980. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
September  30, 1997,  and  accordingly, 
all  rights,  privileges,  and  franchises 
derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  November  5, 1997. 
DonA.< 


Associate  Administrator  for  Investment 
(FR  Doc.  97-30089  Filed  11-14-97;  8:45  am] 


SMALL  BUSINESS  ADMINISTRATION 

Southeaatam  Stales  Regional  Faimeaa 
Board  Public  Hearing 

The  Southeastern  States  Regional 
Fairness  Board  will  hold  a  public 
meeting  on  Monday,  November  17, 
1997,  at  1:00  p.m.,  at  the  Charlotte 
Chamber  of  Commerce,  330  S.  Tryon 
Street,  Charlotte.  North  Carolina  28202. 
to  inform  the  small  business  community 
of  the  existence  of  a  regulatory 
enforcement  overeight  process  and  of 
SBA's  desin  to  collect  information 
regarding  businesses'  experience  with 
regulatory  enforcement  actions,  and  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
othera  present 

For  further  information,  please 
contact  Gary  P.  Peele  at  (312)  353-0880. 

Dated:  Novonber  7. 1997. 
Engene  Carlson. 

Associate  Administrator,  Office  of 
Communications  and  Public  Liaison. 
[FR  Doc.  97-30090  Filed  11-14-97;  8:45  am] 
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Office  of  Defenee  Trede  Controls 
[PuMIe  NoHoe  Na  2624] 

Notifkattons  to  the  Congreas  of 
Proposed  Export  Uceneea 

AOBICY:  Department  of  State. 
ACTKM:  Notice. 


Notics  is  hereby  givot  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  8ho%vn  on  the  attachments 
pursuant  to  section  36(c)  and  in  v 

compliance  with  section  36(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C 
§2776). 

EFFECTIVE  DATE:  As  shown  on  each 
letter. 

FOR  furtmeu  wtowmation  contact: 

Mr.  William  J.  Lowell.  Director.  Office 
of  Defense  Trade  Controls,  Btireau  of 
Political-Military  Affairs,  Department  of 
State  ((703)  875-6644). 
SUPPI^klBfTARY  iNFOfttdA-nON:  Section 
38(e)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  section  36(c)  must 
be  published  in  the  Federal  Regisler 
when  they  are  transmitted  to  Congress 
or  as  soon  diereafter  as  practicable. 

Dated:  October  30, 1997. 
WiUlaBl.  Lowell, 
Director,  Office  (^Defense  Trade  Coatnds. 

United  States  Departmemt  of  State 

Washington,  D.C.  20520 
October  21, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold  tmder  a 
contract  in  the  amotmt  SSO.OOO.OOO  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  40  Solid 
Strap-on  Boosters  for  integration  into 
Mitsubishi's  H-QA  latmch  Vehicle  for  use  in 
the  lapaneae  space  program. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  accotmt  political,  military, 
economic,  hiunan  rights,  and  aims  (»ntn>l 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  thotigh. 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin. 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC-1 21-97 
The  Honorable  Newt  Gingrich.  Speaker  of  the 
House  of  Representatives. 
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UnitBd  SUtM  DeputBOit  of  State 

Washington.  D.C.  20520 
October  21. 1997. 

Dear  Mr.  Speaker  Pursuant  to  taction  36(c) 
of  the  Arms  Exp»ort  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
uticles  or  defense  services  sold  under  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certificatioD  involves  the  sale  of  five  FPS-117 
long-ran^  radar  systems  to  the  Government 
of  Romania. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
(ximpetitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
BaiiMra  Larkin, 
Assistant  Secretary,  Le^slative  Affairs. 

Enclosure:  Transmittal  No.  DnrC-104-g7 
The  Honorable  ^4ewt  Gingrich,  Spaakar  of  the 
House  of  Representatives. 

Unitad  Stataa  Department  of  State 

Washington.  D.C.  20520 

October  21, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c] 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold  under  a 
contract  in  the  amount  of  S50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  651 
LAV-2S  turrets  for  end  use  by  the  Canadian 
Armed  Forces. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin, 
Assistant  Secretary.  Loffslative  Affairs. 

Enclosure:  Transmittal  No.  DTC-103-97 
The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Representatives. 

United  SUtes  Department  of  Stete 

Washington.  D.C.  20520 

October  21, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c] 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 


proposed  Technical  Assistance  Agreement 
with  the  United  Kingdom. 

Tlie  transaction  described  in  the  attached 
certification  involves  the  transfer  of  hardware 
and  software  for  the  Defensive  Aids  Sub- 
system for  the  NIMROD  2000  aircraft 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
coiuiderations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  thnngh 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin. 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC-93-g7* 
The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Representatives. 

United  SUtaa  Depaftment  of  State 

Washington.  D.C  20S20 
October  24, 1997. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act.  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  assistance  relating  to  the 
development  of  the  AIM-9X  Sidewinder 
Missile  for  end  use  by  the  U.S.  Navy  and  U.S. 
Air  Force. 

The  United  States  Covenunent  is  prepared 
to  license  the  ex[x>rt  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though, 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary.  Le^slative  Affairs. 

Enclosure:  Transmittal  No.  DTC-89-97 
The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Representatives. 

United  States  Department  of  State 

Washington.  D.C.  20520 
October  24,  1997. 

Dear  Mr.  Speaker:  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
cotomercially  under  a  contract  in  the  amount 
of  S50.000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  transfer  of  satellite 
interface  data  and  assistance  to  a  joint 


venture  arrangement  involving  a  U.S.  firm, 
Norway,  Ukraine  and  Russia  that  will 
provide  commercial  space  launch  services. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
nken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  although 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Larkin, 
Assistant  Secretary.  Legisiative  Affairs. 

Enclosure:  Transmittal  No.  DTC-a6-97 
The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Raprefentatives. 

United  States  Department  ofState 

Washington.  DC  20520 
October  21.  t997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sales  to  the 
Republic  of  Korea  of  20  AN/ALQ-165 
Airborne  Self  Protection  Jammer  ( ASPJ) 
systems. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  thnngh 
unclassified,  contains  business  infbrmatioa 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Barbara  Larkin, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  TransmitUl  No.  DTC-71-97 
The  Honorable  Newt  Gingrinch,  Speaker  of 
the  House,  of  Representatives. 

United  States  Department  of  State 

Washington.  D.C.  20520 
October  24, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  notification  of  a 
proposed  Technical  Assistance  Agreement 
with  Russia. 

The  transaction  in  the  attached 
certification  is  for  the  preliminary  design  and 
development  for  equipment  to  be  used  in  a 
solid  rocket  motor  destruction  facility. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control' 
considerations. 
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More  detailed  information  is  contained  in 
the  fonnal  certification  which,  though 
unclassified,  contaiiu  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely. 
Baibara  Laridn. 

Assistant  Secretary ,  Legfslathn  Affairs. 
Enclosure:  Transmittal  DTC-6a-97 
The  Honorable  Newt  Gingrich.  Speaker  of  the 
House  of  RepresentatiM 


United  Statea 


of  State 


Washington.  D.C.  20520 
October  29, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Anns  Export  Control  Act,  I  am 
transmitting  hraewdth  certification  of  a 
propoaed  license  for  the  export  of  deCsnse 
articles  or  defense  services  sold 
commenually  under  a  contract  in  the  amount 
of  $504)00,000  or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  technical 
data  and  services  related  to  the  development 
of  the  GP>1  secure  radio  networii  system  for 
the  United  Kingdom  KOnistry  of  Defisnae. 

The  United  States  Govpmment  is  prepared 
to  export  these  items  having  taken  into 
account  political,  military,  economic,  human 
rights  and  arms  control  considerations. 

More  detailed  information  is  contained  in 
the  formal  ceitifitation  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  causa 
conqietitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
BaifaanLaridn. 
Assistant  Secretary,  LegislativB  Affairs, 

Enclosure:  Transmittal  No.  DTC-12S^7 
The  Honorable  Nevrt  Gingrich.  Speaker  of  the 
House  of  Representatives. 

United  Statea  DepartaMnt  of  State 

Washington,  D.C.  20520 

October  29, 1997. 

Dear  Mr.  Speaker  Pursuant  to  sectfon  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  of  defense  services  sold  commercially 
under  contract  in  the  amount  of  $50,000,000 
or  more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of 
maintenance  training  and  software 
development  for  the  Iceland  Air  Defense 
System. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  causa 


competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Laikin, 
Assistartt  Secretary.  Legislative  Affairs. 

EnckMuie:  Transmittal  No.  DTC-122-97 
The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Representatives. 

United  Slates  DepartteOBt  of  State 

Washington,  D.C.  20520 
October  29, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  major 
defisnae  equipment  sold  conunerdally  under 
a  contract  in  the  amount  of  S14.000.000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  Australia 
of  eleven  (11)  Kaman  SH-2G(NZ)  helicopters, 
spere  parts,  support  equipment,  an 
operafional  flight  trainer,  and  technical  data 
for  the  Royal  Australian  Navy. 

The  United  States  Govwnment  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certificatton  which,  though 
unclassified,  contains  buaineas  information 
submitted  to  the  Depaitment  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Laridn, 
Assistant  Secretary.  Legislative  Affain. 

Enclosure:  Transmittal  No.  DTC-120— 97 
The  Honorable  Newt  Gingrich,  Spealcv  of  the 
House  of  Representatives.  v 

United  Statea  Department  of  State 

Washin^n.  D.C.  20520 
October  29, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  hmwith  notification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  sold  commercially  under 
a  contract  in  the  amount  of  $14,000,000  or 
more. 

The  transaction  described  in  the  attached 
notification  involves  the  export  to  Japan  of 
one  Landing  Craft  Air  Cushion  (LCAC)  and 
related  equipment,  and  span  parts  for  the 
Japanese  Defense  Agency. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though, 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 


Sincerely, 
Barbara  Laridn, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC-1 19-97 
The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Representatives, 

United  Statea  Dapaftmanl  of  State 

Washington.  DC.  20520 
October  29, 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  3e(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  hnewith  certification  of  a 
propoaed  license  for  the  export  of  major 
defense  equipment  sold  commercially  under 
a  contract  in  the  amount  of  $14,000,000  or 
more. 

The  transaction  described  in  tlte  attached 
certification  involves  the  export  to  New 
Zealand  of  four  (4)  Kaman  SH-2C(NZ) 
helicopters  and  technical  data  for  the  Rayti 
New  Zealand  Navy. 

The  Unitad  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  cont^iu  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Laridn, 
Assistant  Secretary.  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC-1 16-97 
The  Honorable  Newt  Gingrich,  Speaker  of  tha 
House  of  Representatives. 

United  Statea  Department  of  State 

Washington.  D.C.J0520 
Octob*  29, 1997. 

Dev  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Arms  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold  under  a 
contract  in  the  amount  of  $50,000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  transfer  of  312 
21TP04  turbine  engines  for  end  use  by  the 
United  Kingdom  Ministry  of  Defense. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competilive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Barbara  Laridn, 

Assistant  Secretary,  Legislative  Affairs. 
Enclose:  Transmittal  No.  DTC-117-e7 
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The  Honorable  Newt  Gingrich,  Speaker  of  the 
House  of  Representatives. 

United  SUtes  Department  of  State 

Washington.  DC.  20520 
Octobn  29. 1997. 

Dear  Mr.  Speaker  Pursuant  to  section  36(c) 
of  the  Anns  Export  Control  Act,  I  am 
transmitting  herewith  certification  of  a 
piopoaad  license  for  the  export  of  defense 
articlea  and  defense  services  sold  under  a 
contract  in  the  amount  of  S50.000,000  or 
more. 

The  transaction  described  in  the  attached 
certification  involves  the  export  of  70  Pandur 
6x6  Light  Armored  Vehicles  to  Kuwait 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  {lolitical,  military, 
economic,  htmian  rights,  and  arms  control 
considerations. 

More  detailed  information  is  contained  In 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  barm  to  the  United  States  firm 
coDOBnied. 

Sincaiely, 
Barbara  Larkin. 
Assistant  Secrs<aiy,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC-1 14-97 
The  Honorable  Newt  Cingricfaf.  Speaker  of  the 
House  of  Representatives. 

(FR  Doc.  97-30164  Filed  11-14-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATKM 

Federal  Aviation  Adminlatration 

Aviation  Rulemaking  Advlaory 
Committee  Meeting  on  Air  Carrier  and 
Qenerai  Aviation  Maintenance  taauea 

AQENCY:  Federal  Aviation 
Adnunistiation  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  of  a  meeting 
of  the  FAA  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
K4aintenance  Issues. 
DATES:  The  meeting  will  be  held  on 
December  5. 1997.  from  9:00  a.m.  to 
1:00  p.m.  Arrange  for  presentations  by 
November  24,  1997. 

AfX>RESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International,  1635  Prince  Street. 
Alexandria,  VA  22314.  * 

FOA  FURTHER  MTORMATXM  CONTACT: 
Carolina  E.  Forrester,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-206),  800  Independence  Avenue. 
SW..  Washington.  DC  20591,  telephone 
(202)  267-9690;  fax  (202)  267-5075. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App  0).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  December  5,  1997.  from  9:00 
a.m.  to  1:00  p.m.  at  the  Helicopter 
Association  International,  1635  Prince 
Street.  Alexandria.  VA  22314.  The 
agenda  will  include: 

1.  Opening  remarlcs; 

2.  Committee  Administration; 

3.  Status  reports  from  the 
Maintenance  Recordkeeping 
Requirements  Working  Group; 

4.  Status  reports  from  the  Clarification 
of  Major/Minor  Repairs  or  Alterations 
Working  Group; 

5.  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  November  24, 1997.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  wrell  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Waahiogtoo.  DC.  on  November 
12.  1997. 
iu«|«iwiii  J.  Burton, 

Assistant  Executive  Director,  Aviation 

Rulemaking  Advisory  Committee. 

|FR  Doc.  97-30143  Filed  11-14-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 

(STB  Finance  Docket  No.  33498] 

Grand  Trunk  Waalam  Railroad 
Incorporated;  Trackage  RIghta 
Exemption;  Elgin,  Jollet  &  Eastern 
Railway  Company 

Elgin.  Joliet  &  Eastern  Railway 
Company  (EJ&E)  has  agreed  to  grant 
non-exclusive  overhead  trackage  rights 
to  Grand  Trunk  Western  Railniad 
Incorporated  (GTW)  over  60.1  miles  of 
E]&£'s  main  line  track  between  the 
EJ&E/GTW  connection  at  Griffith.  IN 
(milepost  36.1  on  E]&E's  Eastern 
Subdivision),  and  a  point  7.500  feet 
west  of  the  west  switch  of  Eola  Yard,  at 


Eola.  IL  (milepost  24.0  on  E)&E's 
Western  Subdivision). 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  November  10, 
1997.  the  effective  date  of  the 
exemption. 

The  purpose  of  the  trackage  rights  is 
to  enable  GTW  to  improve  service  and 
transit  times  between  Griffith  and  Eola. 

As  a  condition  to  this  exemption,  any 
employees  afiiected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.CC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  cootaios  Use  or         ,« 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33498,  must  be  filed  with 
the  Surface  Tranaportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Stiwt.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  P. 
vom  Eigen.  Hopkins  &  Sutter,  888 
Sixteenth  Street.  N.W..  Washington,  DC 
20006. 

Decided:  November  10. 1997. 

By  the  Board.  Beryl  Gordon.  Acting 
Director.  Office  of  Proceedings. 
VamoB  A.  WilUa^ 
Secretary. 

[FR  Doc.  97-30129  Filed  11-14-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submlaalon  for  0MB  Review; 
Cdmmant  Request 

November  3. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 
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Bureau  of  AlcohoL,  Tobacco  and 
Fireatnis  (BATF) 

OMB  Number:  1512-O042. 

Form  Number:  ATF  F  7  (5310.12). 

Type  of  Review:  Ejctension. 

Title:  Application  for  License  imder 
18  U.S.C.  Chapter  44.  Firearms. 

Description:  This  form  is  tised  by  the 
public  when  applying  for  a  Federal 
firearms  license  as  a  dealer,  importer,  or 
mantifactitfer.  The  information 
requested  on  the  form  establishes 
eligibility  for  the  license.  The  form  is 
also  used  when  responsible  persons  are 
added  to  an  existing  license  in  item  20. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per     ■ 
Respondent:  1  hour.  15  minutes. 

Frequency  ^  Response:  Other  (once). 

EstLnatea  Total  Reporting  Burden: 
12.500  hours. 

OMB  Number:  1512-0045. 

Form  Number:  ATF  F  5 1 30. 10. 
Brewer's  Notice. 

Recmdkeeping  Requirements  ID 
Number:  ATF  RBC  5130/2. 

Type  of  Review:  Extension. 

Tme:  Letterhead  Applications  and 
Notices  Filed  by  Brewers. 

Description:  The  Internal  Revenue 
Code  requires  brewers  to  file  a  notice  of 
intent  to  operate  a  brewery.  ATF  Form 
5130.1(f  is  similar  to  a  permit  and  when 
approved  is  a  brewer's  authorization  to 
operate.  Letteriieed  applications  and 
notices  are  necessary  to  identify 
activities  that  brewers  engage  in  to 
insure  that  proposed  operations  will  not 
)eopaidize  Federal  revenues. 

Respondents:  Business  or  other  for- 
proflL 

Estimated  Number  of  Respondents/ 
RecordSceepen:  1.400. 

Estimated  Burden  Hotirs  Per 
Respondent/Recordkeeper:  4  hours. 

Frequency  ^  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9.100  hours. 

OMB  Number  1512-0130. 

Form  Numbm:  ATF  F  4473  (5300.9) 
Partn. 

Type  <rf  Review:  Extension. 

Title:  Firearms  Transaction  Record, 
Part  n  Non-Over-The-Counter. 

Description:  The  form  is  used  to 
determine  the  eligibility  of  a  person  to 
receive  a  firearm  from  a  Federal  firearms 
licensee.  It  is  also  used  to  establish  the 
identity  of  the  buyer.  The  form  is  also 
used  in  law  enforcmnent  investigations 
to  trace  firearms  at  to  confirm  criminal 
activity. 

Respondents:  Individuals  or 
houseliolds.  Business  of  other  for-profit 


Estimated  Ntunber  of  Recordkeepers: 
20,900. 

Estimated  Burden  Hours  Per 
Recordkeeper:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  9.057  hours. 

OMB  Number:  1512-0510. 

form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Letter  Application  to  Obtain 
Authorization  for  the  Assembly  of  a 
Nonsporting  Rifle  or  Nonsporting 
Shotgim  for  the  Purpose  of  Testing  and 
Evaluation. 

Description:  This  information 
collection  is  required  by  ATF  to  provide 
a  means  to  obtain  authorization  for  the 
assembly  of  a  nonsporting  rifle  or 
nonsporting  shotgim  for  the  purpose  of 
testing  or  evaluation. 

Respondents:  Btisiness  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents:  5. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

nequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  3 
hours. 

OMB  Numba-:  1512-0541. 

Form  Number:  ATF  F  3312.1. 

Type  of  Renew:  Extension. 

Tme:  Crime  Gun  Information  Referral/ 
Request  Form. 

Description:  This  form  is  used  by 
Federal,  State  and  local  law 
enforcement  to  request  that  ATF  trace 
fiiearms  used,  or  suspected  to  have  been 
used,  in  crimes.  The  Fc»m  is  also  used 
by  the  national  law  enforcement 
community  to  refer  information 
r^urding  stolen  firearms,  obliterated 
serial  niunbers,  or  suspect  guns  to  the 
ATF  National  Tracing  Center. 

Respondents:  State,  Local  or  Tribal 
Government,  Federal  GovemmenL 

Estimatod  Number  of  Respondents: 
23.000. 

Estimated  Burden  Hours  Per 
Respondents:  30  minutes. 

ne^ency  of  Response:  On  occasion. 

Bsttmatea  Total  Recordkeeping 
Burden:  12.166  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Pireenns.  Room  3200,  660 
Massachusetts  Avenue,  N.W., 
Washington.  DC  20226. 

OMBReviewer:  Alexander  T.  Htmt 
(202)  39S-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Hoilaad. 

Departmental  Reports,  Maitagement  Officer. 
(FR  Doc.  97-30052  Filed  11-14-97;  8:45  am] 
■HJJNQ  COOC  4Ste-»l-r 


DEPARTMENT  OF  THE  TREASURY 

Submisaion  for  OMB  Ravlaw; 
Commant  Raquast 

NovendMr  3. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremoi^B)  to 
OMB  for  review  and  clearance  uinder  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
8ubmis8ion(8)  may  be  obtained  by 
calling  the  Treesury  Bureau  Qearance 
Officer  listed.  Comments  regarding  diis 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  Yoric 
Avenue.  NW..  Washington,  DC  20220. 

FJnaiicial  Management  Service  (FMS) 

OMB  Number:  1510-0010. 

Form  Number.  FMS-1133. 

Type  of  Review:  Extension. 

Title:  Claim  Against  the  United  States 
for  the  Proceeds  of  a  Government  Check. 

Description:  If  a  pa3ree  claims  non- 
receipt  of  a  Treasiuy  check,  the  FMS- 
1133  Claim  Form  and  a  copy  of  the 
negotiated  check  are  sent  to  the  payee. 
If  die  payee  wishes  to  claim  forgery  he 
or  she  answers  questions  on  the  form, 
and  signs  and  returns  it  to  the  Financial 
Processing  Division.  Claims  Analjrsts 
review  the  claim  to  determine  final 
action  on  the  case. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
98.500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
18,695  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
LaisK-HoUaDd, 

Departmental  Reports,  Management  Ofjpcer. 
[FR  Doc.  97-30053  Filed  11-14-97;  8:45  affi) 

■LUNO  oooe  4tie-»-r 
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This  section  o«  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidentiai,  Rule,  Proposed  Rule, 
and  Notice  docunoents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  connections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

FMteral  En«rgy  Rttguiatory 
Commission 

pocket  No.  RP97-6-010] 

Trui^line  Gas  Company;  Notica  of 

Compliance  Filing 

Correction 

In  notice  document  97-29546 
appearing  on  page  60498,  in  the  issue  of 
Monday,  November  10, 1997,  make  the 
following  correction: 


On  page  60498,  in  the  second  column, 
the  Docket  No.  should  be  as  set  forth 
above. 

BNJJNOCOOE  1S06-01.O 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-402] 

Certain  Integrated  Circuits  and 
Products  Containing  Same;  Notice  of 
investigation 

Co/rectiofi 

In  notice  document  97-29269 

beginning  on  page  59880,  in  the  issue  of 
Wednesday,  November  5, 1997,  make 
the  following  correction: 

On  page  59881,  in  the  first  column,  in 
the  fourth  line  "September  29, 1997" 
should  read  "October  29. 1997". 

BIUJNQ  CODE  1905^4) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[AirtpwM  Doctot  No.  OT-AWP-^S] 

Amendment  of  Class  E  Airspace; 
Flagstaff,  AZ 

Correction 

In  rule  document  97-28103, 
beginning  on  page  55157,  in  the  issue  of 
Thursday,  October  23, 1997,  make  the 
following  conection: 

f71.1    [Conrectad] 

On  page  55158,  in  the  third  column, 
under  AWP  AZ  E5  Flagstaff;  AZ 
[Revised),  in  the  11th  line  from  the 
bottom  of  the  paragraph,  "111°2533W" 
should  read  "111»3533W", 

MJJNQCOOC  1806-01-O 


Monday 
November  17,  1997 


Part  II 


Department  of 
Education 

34  CFR  Part  701 

Office  Of  Educational  Research  and 
Improvement  (OERI)  Conduct  and 
Activities  Evaluation  Standards; 
Designation  of  Exemplary  and  Promising 
Programs;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  701 
RIN  1850-nAA52 

Standards  for  Conduct  and  Evaluation 
of  Activities  Carried  out  by  ttie  Office 
of  Educational  Research  and 
Improvement  (OERi) — Designation  of 
Exemplary  and  Promising  Programs 

AGENCY:  Department  of  Education. 
ACTKM:  Final  regulation. 

summary:  The  Assistant  Secretary  for 
Educational  Research  and  Improvement 
(OERI)  is  establishing  final  regulations 
pursuant  to  the  "Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994."  The 
regulations  are  intended  to  provide 
quality  assurance  that  programs 
designated  by  the  Department  of 
Education  as  either  exemplary  or 
promising  have  met  criteria  that  will 
allow  educators,  professional 
organizations,  and  others  to  use  these 
programs  with  confidence. 
DATES:  These  regulations  take  efiiect 
December  17, 1997.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirement  in 
S  701.4  until  the  Department  of 
Education  publishes  in  the  Federal 
Register  notification  of  the  compliance 
date  and  the  control  number  assigned  by 
the  Office  of  Management  and  Budget 
(OMB)  to  this  information  collection 
requirement.  Publication  of  the  control 
number  notifies  the  public  that  OMB 
has  appA>ved  this  information 
collection  requirement  under  the 
Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  O'Brien,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW.  Room  502B,  Washington,  D.C 
Telephone:  (202)  219-2141.  Internet: 

(Steve O'BrienOed.gov).  Individuals 

who  use  a  telecommunication  device  for 
the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  With  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  person  listed  in  the 
preceding  paragraph. 
SUPPt.EMENTARY  INFORMATION:  On  March 
31,  1994.  President  Clinton  signed 
Public  Law  103-227,  which  includes 
Title  DC,  the  Educational  Research, 
Development,  Ehssemination.  and 
Improvement  Act  of  1994  (the  Act).  The 
Act  restructured  OERI  and  provided  it 


with  a  broad  mandate  to  conduct  an 
array  of  research,  development, 
dissemination,  and  improvement 
activities  aimed  at  strengthening  the 
education  of  all  students. 

The  Act  directed  the  Assistant 
Secretary  to  develop,  in  consultation 
with  the  National  Educational  Research 
Policy  and  Priorities  Board  (the  Board), 
the  highest  standards  of  professional 
excellence  necessary  to  govern  the 
conduct  and  evaluation  of  all  research, 
development,  and  dissemination 
activities  carried  out  by  the  OERI.  The 
legislation  requires  that  the  standards  be 
developed  in  three  phases. 

In  the  first  phase,  standards  were 
promulgated  to  establish  the  peer 
review  process  and  evaluation  criteria  to 
be  used  for  reviewing  applications  for 
grants  and  cooperative  apeements  and 
proposals  for  contracts.  The  Department 
published  final  regulations  setting  out 
these  standards  on  September  14,  1995 
(60  FR  47808).  The  regulations  in  this 
announcement  address  the  second 
phase  of  development  by  establishing 
the  criteria  for  panels  to  use  in 
reviewing  potentially  exemplary  and 
promising  educational  programs.  The 
Assistant  Secretary  will  later  publish 
proposed  regulations  for  phase  three  of 
the  starfdards,  which  will  govern  how 
OERI  evaluates  performance  of  its 
recipients  of  grants,  contracts,  and 
cooperative  agreements. 

Tne  OERI  legislation  requires  that 
expert  panels  be  established  to  review 
educational  programs  submitted  by       * 
individuals  or  organizations.  The 
legislation  also  provides  that  the 
Secretary  may  identify  educational 
programs  for  the  panels  to  review.  The 
statute  requires  the  panels  to 
recommend  to  the  Secretary  those 
programs  that  should  be  designated  as 
exemplary  or  promising  and 
disseminated  through  the  Department's 
National  Education  Dissemination 
System.  The  law  requires  that  each 
panel  consist  of  appropriately  qualified 
experts  and  practitioners  and.requires 
the  Secretary  to  develop  standards  that 
describe  the  procedures  the  panels  will 
use  in  reviewing  the  educational 
programs.  Section  941(a)(3)  of  the  law 
broadly  defines  educational  programs  to 
include  educational  polices,  research 
findings,  practices,  and  products. 
Educational  programs  may  range  in  size 
and  complexity  from  an  individual 
instructional  program — such  as  an 
elementary  school  science  program — to 
a  comprehensive  reform  initiative 
involving  multiple  goals  and 
participants.  Programs  at  all  levels  of 
education — preschool,  elementary, 
secondary,  and  postsecondary — are 
eligible  for  consideration. 


In  determining  whether  an 
educational  program  should  be 
recommended  as  exemplary  or 
promising,  each  panel  is  required  by  the 
Act  to  consider:  (a)  Whether,  based  on 
empirical  data,  the  program  is  effective 
and  should  be  designated  as  exemplary 
or  (b)  whether  there  is  sufficient 
evidence  to  demonstrate  that  the 
program  shows  promise  for  improving 
student  achievement  and  should  be 
designated  as  promising.  The  Act 
expressly  states  that  a  panel  shall  not 
eliminate  a  program  from  consideration 
based  on  the  lack  of  one  type  of 
supporting  data  such  as  test  scores. 

The  evaluation  process  set  forth  in  the 
final  regulations  will  ensure  that 
programs  disseminated  by  the 
Department  are  high-quality,  research- 
based  programs  that  have  provided 
evidence  indicating  they  have  improved 
teaching,  learning,  or  both,  or  has 
demonstrated  other  worthy  educational 
performance  outcomes.  The 
Department's  dissemination  system  is 
designed  to  make  information  about 
these  promising  and  exemplary 
programs  available  to  the  public  as 
quickly  as  possible.  The  system  will 
enable  the  Department  to  respond  to  all 
forms  of  requests  for  information  and 
assistance,  and  to  support  the 
applications  of  research  and  best 
practice.  The  system  will  use  electronic 
networking  and  the  capabilities  of: 
— National  Research  Institutes; 
— Educational  Resources  Information 

Center  (ERIC); 
— Regional  Educational  Laboratories; 
— ^Department-supported  dissemination 

and  technical  assistance  providers; 
— ^National  Library  of  Education; 
— ^Eisenhower  Regional  Consortia  and 

Clearinghouse,  and- 
— Other  public  and  private  nonprofit 

entities,  including  education 

associations  and  networks. 

Until  recently,  the  Department 
validated  exemplary  programs  through 
its  Program  Efiectiveness  Panel  (PEP) 
and  disseminated  them  through  the 
National  Diffusion  Network  (NDN). 
Since  this  program  no  longer  exists, 
with  the  adoption  of  these  standards  the 
Department  will  evaluate  and 
disseminate  promising  educational 
programs  in  addition  to  exemplary 
programs.  The  Department  will  also 
work  in  partnership  with  constituency 
groups  who  have  expertise  in  the 
specific  topic  areas  represented  by  the 
expert  {Mmels  to  develop  coordinated 
procedures  to  maximiae  their 
involvement  in  this  work. 

On  June  3, 1996.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  part  in  the 


Federal  Rsgister  /  Vol.  62.  No.  221  /  Monday.  November  17.  1997  /  Rules  and  R^ulationg    61429 


Federal  Register  (61  FR  27990-27993). 
These  final  regulations  cqptain  three 
major  changes  from  the  NPRM.  These 
changes  are  fully  explained  in  the 
"Analysis  of  Comments  and  Changes" 
elsewhere  in  this  preamble.  The  changes 
pertain  to  the  stamiing  panel;  the 
distinction  between  "promising"  and 
"exemplary":  and  the  factors  listed 
under  the  criteria  expert  panels  will  use 
to  evaluate  programs. 

Analyris  of  Comiiieats  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  seven  parties 
submitted  comments  on  the  proposed 
regulations.  This  included  comments 
from  individual  members  of  two  pilot 
panels  (math/science  and  gender  equity) 
that  %vere  appointed  by  the  Secreta^  to 
field  test  the  e)q>ert  panel  process.  In 
addition  to  the  puUic  comment, 
comments  bom  the  Board's 
Subcommittee  on  Standards  are 
addressed  as  required  by  the  l^islation. 
The  full  Board  approved  the  final 
regulations  at  a  meeting  on  September 
26, 1997.  An  analysis  of  the  comments 
and  of  the  changes  in  the  regulations 
since  publication  of  the  NPRM  follows. 

Major  issues  are  grouped  according  to 
subject  with  appropriate  sections  of  the 
regulations  rerarenced  in  parentheses. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

ElipbihtyiS  701.3) 

Comments:  One  commenter  asked  for 
clarification  on  who  is  eligible  to  submit 
educational  programs  for  designation  as 
promising  or  exemplary.  Specifically, 
this  commenter  asked  whether 
federally-funded  entities,  such  as  the 
Regional  Laboratories,  will  be  required 
to  go  through  this  process;  whethiar  local 
agencies  that  receive  Federal  funding 
tluough  states,  such  as  under  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  (ESEA),  may  submit 
programs  on  their  own;  whether 
sponsors  need  to  be  invited  to  submit  or 
may  submit  on  their  own  initiative;  and 
whether  for-profit  entities  may  submit 

Discussion:  The  law  provides  that 
"individuals"  or  "organizations"  may 
submit  educational  programs  for  review. 
Since  the  law  is  silent  on  the  specific 
nature  of  the  organizations,  the 
Secretary  believes  that  for-profit 
agencies  would  be  eligible  to  submit 
programs  for  review.  With  respect  to  the 
OERI-funded  Regional  Educational 
Laboratories,  the  law  provides  that  the 
Secretary  may  identify  those  programs 
for  panel  review.  In  addition,  the 
Secretary  believes  that  the  Laboratories 


could  submit  one  or  more  of  their 
programs  on  their  own  initiative.  The 
question  of  whether  local  agencies  that 
receive  Federal  funding  through  a  State 
or  Federal  entity,  such  as  under  Title  I 
of  the  ESEA,  can  submit  on  their  own 
or  must  go  through  their  funding 
agency,  will  be  addressed  in 
administrative  guidance. 
Changes:  None. 

Content  of  Submissions  (§  701.4) 

Comments:  Three  commenters  made 
suggestions  about  this  section.  Two 
commenters  believed  that  requiring 
funding  and  staffing  information  was 
burdensome  and  not  germane  to  the 
designation  of  a  program  as  promising 
or  exemplary.  One  commenter  believed 
that  this  section  should  require  program 
sponsors  to  submit  specific  materials 
related  to  content  and  methods.  Another 
commenter  believed  that  this  section 
should  include  the  requirement  that  the 
program  include  evidence  of 
sustainability  of  improvement  with 
targeted  student  populations. 

Discussion:  The  Secretary  believes 
that  funding  and  staffing  information 
should  be  included  to  help  determine 
whether  an  educational  program  should 
be  recommended  as  either  exemplary  or 
promising.  The  Secretary  agrees  that 
sponsors  should  be  required  to  submit 
information  or  materials  specific  to 
content  and  methods,  as  available  and 
appropriate.  The  Secretary  believes  that 
the  evidence  of  sustainability  of  student 
improvement  should  be  evaliiated  by 
peer  reviewers  in  accordance  with 
§  701.22. 

Changes:  Section  701.4(bK7)  has  been 
renumbered  as  §  701.4(b)(8)  and  a  new 
§  701.4(b)(7)  has  been  added  to  include 
a  provision  for  specific  materials 
relevant  to  content  and  methods. 

Procedures  for  Submitting  Educational 
Programs  (New  §  701 .5) 

Comments:  One  commenter  believed 
that  the  regulations  should  contain  more 
specificity  about  the  procedure  for 
submitting  programs  to  the  expert 
panels.  TMs  commenter  requested 
specifics  on  who  receives  the 
submissions  and  whether  they  may  be 
submitted  at  any  time  or  only  on 
specific  dates. 

Discussion:  The  Secretary  agrees  that 
the  general  submission  procedures 
should  be  included  in  regulations.  A 
sponsor  seeking  the  exemplary  or 
promising  designation  for  its 
educationial  program  may  submit  its 
program  at  any  time  for  consideration  to 
the  Assistant  Secretary,  who  will  assign 
the  submitted  program  to  the 
appropriate  panel  for  review.  The 
individual  expert  panels  will  set 


appropriate  timelines  for  program 
submissions.  In  addition,  the  Assistant 
Secretary  will  periodically  establish  and 
announce  in  the  Federal  Kegiater 
specific  topic  areas  of  high  priority. 
Sponsors  of  educational  programs  in 
these  areas  will  be  invitMl  to  submit 
them  for  consideration. 

Changes:  A  new  §  701.5  has  been 
added  to  include  general  procedures  for 
submitting  educational  programs  for  - 
review  by  an  expert  panel. 

Establishment  of  Panels  (S  701.10) 

Comments:  The  Bond's 
Subcommittee  on  Standards 
recommended  a  change  to  the  expert 
panel  system.  The  Subcommittee 
thought  that  the  structure  of  having 
members  of  the  expert  panels  drawn 
from  a  separate  standing  panel  of 
educational  experts  was  an  \mwieldy, 
overly-complicated  structure.  The  Board 
recommended  that  the  expert  panels  be 
formed  separately  from  a  standing 
panel,  which  would  instead  provide  an 
administrative  oversight  and  monitoring 
function  for  the  expert  panels. 

Discussion:  The  Secretary  agrees  that 
the  expert  panel  should  be  formed 
separately  from  a  standing  paneL  The 
Secretary  will  determine  the  feasibility 
of  establishing  a  separate  standing  panel 
for  the  oversi^t  and  monitoring 
functions  referred  to  by  the  Board — 
functions  which  are  administrative  in 
nature  and  could  also  be  performed  by 
OERI  sta£r.  Elimination  of  a  reference  to 
a  standing  panel  in  the  regulations 
would  not  alter  the  composition  and 
function  of  the  expert  panels  as  outlined 
in  the  NPRM. 

Changes:  Section  701.10(a)  has  been 
removed,  §  701.10(b)  has  been  revised, 
$  701.11  has  been  removed,  §  701.12(a) 
has  been  revised,  and  §  701.12  has  also 
been  renumbered  as  §  701.11. 

Panel  Membership  (§§  701.11  and 
701.12) 

Comments:  One  commenter  observed 
that  §§  701.11  and  701.12  in  the  NPRM 
did  not  explicitly  state  that  those 
serving  on  the  panels  would  represent 
both  the  community  of  practice  and  that 
of  research.  One  commenter  believed 
that  each  panel  should  include  one  or 
more  members  with  evaluation 
expertise  in  order  to  help  evaluate 
evidence  of  effectiveness. 

Discussion:  The  Secretary  agrees  with 
these  comments. 

Changes:  A  sentence  has  been  added 
at  the  end  of  the  renumbered  §  701.11(a) 
(formerly  §  701.12(a))  stating  that  the 
membership  of  the  expert  panels  will 
represent  both  the  community  of 
practice  and  the  community  of  research. 
Additionally,  §§  701.11(b)(3)  and 
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701.11[bX4)  have  been  renumbered  as 
§§  701.1l(bM4)  and  701.1l(bH5). 
respectively;  and  a  new  provision  for 
$  701.11(b)(3)  has  been  added  to  include 
the  selection  of  at  least  one  individual 
with  expertise  in  evaluating  educational 
programs. 

Difference  Between  Promising  and 
Exemplary  Programs  (§  701 .21) 

Comments:  Five  comments  were 
received  on  the  distinction  between 
promising  and  exemplary  programs.  As 
proposed  in  §  701.21,  the  distinction 
was  based  upon  the  generalizability  of 
the  educational  programs.  Promising 
piograms  had  to  meet  each  of  the 
criteria  of  educational  effisctivaiess  in 
§  701.22  (success,  quality,  educational 
significance,  and  usefulness  to  others) 
with  respect  to  only  one  "context  or 
population."  Exemplary  programs  had 
to  meet  each  of  the  criteria  "with 
respect  to  multiple  contexts  or  multiple 
populations." 

Two  commenters  believed  that  the 
distinction  should  stay  the  way  it  was 
in  the  NPRM,  although  one  of  those 
suggested  some  clarifying  language. 
However,  three  commenters  questioned 
the  distinction  on  the  basis  that  it  was 
too  narrowly  and  artificially  drawn  and 
did  not  reOect  the  commonly 
understood  meaning  of  the  words 
"promising"  and  "exemplary."  In  this 
regard,  one  commenter  believed  that 
promising  programs  should  not  have  to 
meet  every  criterion  in  §  701.22  at  the 
same  level  as  exemplary  programs.  Two 
commenters  believed  that  promising 
programs  should  have  to  meet  the 
criteria  at  the  sanl6  level  as  exemplary, 
but  that  the  evidence  required  of 
promising  programs  should  be  less 
stringent  and  that  exemplary  programs 
should  be  held  to  a  higher  standard  of 
evidence. 

Discussion:  The  Secretary  agrees  with 
those  commenters  who  questioned  the 
proposed  distinction  and  advised  OERI 
to  give  a  more  common  sense  meaning 
to  the  terms  "promising"  and 
"exemplary."  The  Secretary  believes 
that  the  distinction  between  promising 
and  exemplary  programs  specified  in 
legislation  is  sufficient  to  cover  these 
concerns.  The  Secretary  relies  upon  the 
expert  judgment  of  the  expert  panel 
reviewers  in  determining  the  nature  and 
weight  of  evidence  necessary  to 
designate  a  program  as  either  promising 
or  exemplary,  and  in  applying  the 
criteria  listed  in  S  701.22  in  making  this 
determination. 

Changes:  A  revision  has  been  made  to 
the  distinction  between  "promising" 
and  "exemplary." 


Criteria  (§701.22) 

Comments:  Five  commenters 
provided  comments  on  this  section  and 
suggested  revisions  to  either  the 
wording  of  the  criteria  or  to  the  content 
of  the  factors  listed  under  each  criterion 
or  both.  These  comments  included 
comments  from  one  member  of  the 
math/science  pilot  panel  and  three 
members  of  the  gender  equity  pilot 
panel.  Although  the  math/science  panel 
member  did  provide  comments  specific 
to  the  proposed  criteria  and  factors,  the 
consensus  of  this  panel  was  that  the 
expert  panel  process  would  be  better 
served  if  each  panel  developed  its  own 
factors  specific  to  the  content  or 
discipline  or  both  under  review  by  the 
individual  panel.  One  commenter 
suggested  that  the  word  "replicability" 
would  better  capture  the  concept  for  the 
criterion  entitled  "usefulness  to  others." 
In  addition,  OERI's  Board  (The 
Subcommittee  on  Standards)  thought 
that  the  regxdations  should  be  as  simple 
as  possible  and  should  give  the  expert 
panels  as  much  discretion  as  possible  in 
evaluating  programs  submitted  for 
review. 

Discussion:  In  addition  to  the  math/ 
science  and  gender  equity  panels,  the 
Secretary  will  establish  pilot  panels  in 
technology  and  early  reading  in  the  next 
year.  The  Secretary  has  determined  that 
until  the  work  of  edl  four  pilot  panels  is 
concluded,  the  regulation  should  retain 
only  the  four  criteria  outlined  in  the 
NPRM  in  §  701.22  and  allow  each  panel 
the  flexibility  to  establish  its  own 
individual  factors  under  each  criterion 
that  are  specific  to  its  content  or 
discipline.  The  bet  that  the  comments 
from  the  public  suggested  various 
changes  to  the  factors  underscores  the 
desirability  of  this  approach.  While  the 
final  regulations  will  therefore  no  longer 
require  the  expert  panels  to  apply  the 
factors  listed  in  the  NPRM,  the  Secretary 
encourages  each  panel  to  look  at  these 
factors  as  suggested  examples.  The 
Secretary  will  review  the  factors 
developed  by  all  of  the  panels  to  see  if 
the  criteria  set  forth  in  the  final 
regulations  need  to  be  modified. 

Changes:  The  factors  specified  under 
each  of  the  four  criteria  have  been 
eliminated  and  the  criterion, 
"usefulness  to  others"  has  been  changed 
to  "replicability." 

Assessment  of  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  frtim  any  other  agency  or 
authority  of  the  United  States. 


Based  on  the  response  to  the  NPRM 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  document  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  fit>m  any 
other  agency  or  authority  of  the  United 
States. 

Electronic  Access  to  This  Docament 

Anyone  may  view  this  docxunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Regiater,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/iedreg.htnr 
http://www.ea.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Prc^ram  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

NotK  The  official  version  of  this  document 
is  the  document  published  in  the  Fadaral 


List  of  Subjects  in  34  CFR  Part  701 

Education,  Educational  research. 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Asaistance 
Number  does  not  apply) 

Dated:  November  11, 1997. 

UckyT.Taiud. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 

The  Secretary  amends  chapter  VII  of 
title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  701  to 
read  as  follows: 

PART  701— STANDARDS  FOR 
CONDUCT  AND  EVALUATION  OF 
ACTIVITIES  CARRIED  OUT  BY  THE 
OFRCE  OF  EDUCATIONAL 
RESEARCH  AND  IMPROVEMENT 
(OERIh-OESIGNATION  OF 
EXEMPLARY  AND  PROMISING 
PROGRAMS 

8ubp0fft  A— ^^MMfSl 

701 . 1  What  is  the  purpose  of  these 
standards? 

701.2  What  definitions  apply? 

701.3  Who  is  eligible  to  submit  an 
educational  program  for  review? 
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701.4  What  most  a  program  sponsor  submit 
for  review? 

701.5  What  an  the  pncedurte  for 
sufamittiiig  «fi  educational  program  for 
review  by  an  expert  panel? 

Subnrt  B— CalaGMan  of  PmmI  Mambara 

701.10  How  an  puwk  established? 

701.1 1  How  is  the  membership  of  expert 
paneb  datennined? 

Subpwt  C— Tlw  Expwt  Paiwlllcvtaw 


701.20  How  does  an  expert  panel  evaluate 
programs? 

701.21  What  is  the  diffisrence  between  an 
exemplary  and  a  promising  program? 

701.22  What  criteria  are  used  to  evaluate 
programs  for  exemplary  or  promising 
designation? 

AatkorMy:  20  U.S.C.  6011(i).  unless 
otherwise  noted. 

Subpart  A— General 

1701.1    WhMlattMpurpoMOftlMM 


(a)  The  standards  in  this  part 
implement  section  941(d)  of  the 
Educational  Research,  Development, 
Dissemination,  and  Improvement  Act  of 
1994. 

(b)  These  standards  are  intended  to 
provide  quality  assurance  that 
educational  i»ograms  designated  by  the 
U.S.  Department  of  Education  as  either 
exemplary  or  promising  have  met 
criteria  thiat  will  allow  educators, 
professional  organizations,  and  others  to 
use  these  programs  with  confidence. 

(AuUiority:  20  U.S.C  6011(i)(2KB)(iii)  and 
(E),  6041(d)) 

1701.2    WlMtdaflnMonaapplyt 

The  following  definitions  apply  to 
this  part 

Assistant  Secretary  means  the 
Assistant  Secretary  for  the  Office  of 
Educational  Research  and  Improvement. 

Educational  programs  mean 
educational  policies,  research  findings, 
practices,  and  products. 

Program  sponsor  means  a  party 
submitting  an  educational  program  for 
designation  by  the  Secretary  as  either 
promising  or  exemplary. 

Secretary  means  the  Secretary  of  the 
Department  of  Education  or  an  official 
or  employee  of  the  Department  acting 
for  the  Secretary  under  a  delegation  of 
authority. 

(Authority:  20  U.S.C  6011(i)(2)(B)(iii)  and 
(E),  6041(d)) 

§701.3    ¥Vtiots«HgiblatoaubmNan 
•ducatkMial  program  for  ravtow? 

Any  public  or  private  agency, 
organization  or  institution,  or  an 
individual  may  submit  an  educational 
program  for  review. 


(Authority:  20  U.S.C  6011(iK2)(B)(iii)  and 
(E),  6041(d)) 

1701.4   What  must  a  program  aponaor 

auDflMt  for  foviewr 

(a)  To  have  an  educational  program 
considered  for  designation  as  exemplary 
or  promising,  a  sponsor  must  submit  to 
the  Secretary  a  description  of  the 
program,  program  materials,  and  a 
discussion  of  the  program  that  is 
responsive  to  the  criteria  in  §  701.22. 

(d)  Information  submitted  must 
include,  to  the  extent  relevant  to  the 
particular  program. — 

(1)  A  program  abstract  of  250  words 
or  less; 

(2)  A  description  of  the  salient 
fisatures  of  the  program; 

(3)  A  description  of  the  program's 
philosophy  and  history; 

(4)  Site  information,  including 
demographics; 

(5)  A  description  of  evaluation  results; 

(6)  Funding  and  staffing  information; 

(7)  Specific  materials  relevant  to 
content  and  methods,  as  appropriate; 
and 

(8)  Organization  name,  address, 
telephone  and  fax  numbers,  e-mail 
address  (if  available),  and  contact 
person. 

(Authority:  20  U.S.C  6011(iM2KBHiil)  and 
(E).  8041(d)) 

f  701^  WiMi  ar*  ttw  procaduraa  for 
subniMlngan  aducadonal  program  for 
rawfaw  by  an  axpart  panoi7 

(a)  An  applicant  seeking  the 
exemplary  or  promising  designation  for 
its  educational  program  may  submit  its 
program  at  any  time  for  consideration  to 
the  Assistant  Secretary,  who  will  assign 
the  submitted  program  to  the 
appropriate  expert  panel  for  review. 

(b)  The  Assistant  Secretary  will 
periodically  establish  and  announce  in 
the  Federal  Roister  specific  topic  areas 
of  high  priority.  Sponsors  of  educational 
programs  in  these  areas  will  be  invited 
to  submit  their  programs  for 
consideration. 

(c)  The  individual  expert  panels  will 
set  appropriate  timelines  for  reviewing 
program  submissions. 

(Authority:  20  U.S.C  6011(i)(2)(B)(iii)  and 
(E),  6041(d)) 

Subpart  B—Satoctlon  Of  Panai 

aaaiMiiaa^ 

HNInDarB 

1701.10   How  ara  panels  aetaMlshad? 

The  Assistant  Secretary  selects 
individuals,  based  on  their  areas  of 
expertise,  to  serve  on  expert  panels  in 
specific  topic  areas  for  the  purpose  of 
reviewing  and  evaluating  educational 
programs  and  recommending,  to  the 
Secretary,  those  programs  that  should  be 
designated  as  exemplary  or  promising. 


(Authority:  20  U.S.C  6011(i)(2)(B)(lii)  and 
(E).  6041(d)) 

1701.11    How  la  tttamombarsNp  of  axpart 


(a)  For  the  review  of  each  program  or 
group  of  programs,  the  Assistant 
Secretary  establishes  an  expert  panel. 
The  membership  of  the  expert  panels 
will  represent  both  the  community  of 
practice  and  the  community  of  research. 

(b)  In  establishing  the  membership  of 
each  expert  panel,  the  Assistant 
Secretary — 

(1)  Selects  individuals  who  have  in- 
depth  knowledge  of  the  subject  area  or 
content  of  the  program  or  group  of 
pronams  to  be  ev^uated; 

(2)  Selects  at  least  one  current  teacher, 
principal,  or  other  school-based  (v 
community-based  professional; 

(3)  Selects  at  least  one  individual  with 
expertise  in  evaluating  educational 
pronams; 

(4)  Ensures  that  no  more  than  one- 
third  of  the  panel  members  are 
employees  of  the  Federal  Government; 
and 

(5)  Ensures  that  each  panel  member 
does  not  have  a  conflict  of  interest,  as 
determined  in  accordance  with 
paragraph  (c)  of  this  section,  with 
respect  to  any  educational  program  the 
panel  member  is  asked  to  review. 

.  (c)  Panel  members  are  considered 
employees  of  the  U.S.  Department  for 
the  purposes  of  conflicts  of  interest 
analysis  and  are  subject  to  the 
provisions  of  18  U.S.C  208.  5  CFR 
2635.502.  and  the  Department's  policies 
used  to  implement  those  provisions. 

(Audiority:  20  U.S.C  6011(i)(2)(B)(iii)  and 
(E),  6041(d)) 

8ut)part  C— The  Expert  Panel  Review 
Process 


1701.20    How 


an  expert  psnai 


(a)  Each  panel  member  shall — 

(1)  Independentiy  review  each 
program  based  on  the  criteria  in 
§701.22; 

(2)  Provide  written  comments  based 
on  an  analysis  of  the  strengths  and 
weaknesses  of  the  program  according  to 
the  criteria; 

(3)  Participate  in  site  visits  or  other 
verification  activities,  if  appropriate; 
and 

(4)  Participate  in  a  meeting  of  the 
expert  panel,  if  appropriate,  to  discuss 
the  reviews. 

(b)  A  panel  may  not  eliminate  an 
educational  program  from  consideration 
based  solely  on  the  fact  that  the  program 
does  not  have  one  specific  type  of 
supporting  data,  such  as  test  scores. 

(c)  Each  expert  p>anel  shall  make  a 
recommendation  to  the  Secretary  as  to 
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whether  the  program  is  exemplary, 
promising,  or  neither. 

(AuUiority:  20  U.S.C  6011(iM2)(B){iii)  ind 
(E).  6041(d)) 

§701.21    What  Is  the  difference  between  an 
•nmplary  and  a  prom«a«ng  program? 

(a)  In  determining  whether  an 
educational  program  should  be 
recommended  as  exemplary  or 
promising,  the  panel  shall  consider — 

(1)  Whether,  based  on  empirical  data, 
the  program  is  effective  and  should  be 
designated  as  exemplary;  or 

(2)  Whether  there  is  sufficient 
evidence  to  demonstrate  that  the 
program  shows  promise  for  improving 


student  achievement  and  should  be 
designated  as  promising. 

(b)  The  Secretary  relies  upon  the 
judgment  and  expertise  of  peer 
reviewers,  as  established  in  §  701.11,  to 
determine  the  nature  and  extent  of 
evidence  required  to  distinguish 
between  promising  and  exemplary 
programs  and  to  apply  the  four  criteria 
established  in  §  701.22,  and  their  own 
individual  factors  under  each  criterion 
in  making  this  determination. 

(Authority:  20  U.S.C  6011(i)(2MB)(m)  and 
(B),  804t(d)) 


$701.22    What  crttarla ar*  uaad  to 
programs  for  exemplary  or  promising 


The  Secretary  establishes  the 
following  evaluation  criteria  for  expert 
panels  to  use  in  determiixing  whether  an 
educational  program  shotild  be 
recommended  as  exemplary,  promising, 
or  neither 

(a)  Evidence  of  success. 

(b)  Quality  of  the  program. 

(c)  Educational  significance. 

(d)  Replicability. 

(Authority:  20  U.S.C  6011(i)(2)(B)(iil)  and 
(E).  6041(d)) 

IFR  Doc.  97-30051  Filed  ll-14-«7;  8:45  am] 
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editorialty  compiled  as  an  aid 
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Kiwifruit  research,  promotion, 
and  consumer  information 
order  referendum 
procedures;  published  10- 
17-97 

Pears  (winter)  grown  in 
Oregon  et  al.;  published  11- 
14-97 

AGRICULTURE 
DEPARTMEirr 

Food  and  Conaumar  Sarvlea 

Food  distritMitipn  program: 
Paperwork  burden  reduction; 
published  10-16-97 

AGRICULTURE 

DEPARTMENT 

Natural 


Wetlands  protection;  technical 
assistance  policy  removed; 
published  11-17-97 

AGRICULTURE 
DEPARTMENT 

Privacy  Act;  implementation: 
published  11-17-97 

ENERGY  DEPARTMENT 

Acquisition  regulations: 

Improper  business  f)ractices 
and  personal  conflicts  of 
interest,  etc.;  pubfished 
10-16^7 

ENVIRONMENTAL 
PROTKTKM  AGENCY 

Air  quanty  implementation 
plans;  appn>val  and 
promulgation;  various 
States: 

Califomia;  published  9-16-97 
FEDERAL 
COMMUNICATIONS 


Radio  services,  special: 
Fixed  microwave  servicaa— 
Local  muNipoini 
dIatrtNJtion  service;  28 
GHz  and  31  GHz 
bands  uaa;  published  9- 
17-97 

Radio  stations:  table  of 
assigrwnenis: 

Michigan:  published  10-17- 
97 


FEDERAL  TRADE 

Trade  regulation  niles: 
Leakproof,  guaranteed 
leakproof,  etc.;  deceptive 
use  as  descriptive  of  dry 
cell  batteries;  CFR  part 
removed:  published  11-17- 
97 

HEALTH  AND  HUMAN 
SERVICES  OEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Topical  antimicrobel  drug 
products  for  over-the- 
counter  human  use — 
OTC  first  aid  antibiotic 
drug  products:  final 
monograph:  published 
11-15-96 

LABOR  DEPARTMENT 
Employnwnt  Standarda 
Administration 

Longshore  and  Haibor 
Wortters'  Compensation  Act: 
CivH  money  penalties 
adjustment:  published  10- 
17-97 

SECUMTIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Offshore  press  conferences: 
meetings  with  company 
representatives  conducted 
offshore  and  press  related 
materials  released 
offshore;  published  10-17- 
97 

TRANSPORTATION 
DEPARTMENT 
Faderal  Aviation 
Admlniatration 

Ainworthtness  directives: 
Ger)eral  Electric  Co.; 
published  10-31-97 
Ainworthiness  standards: 
Special  conditions— 
Ballistic  Recovery 
Systems,  Inc.;  Cirrus 
SR-20  model  airplane: 
parachute  recovery 
system  Installation: 
published  10-16-97 
Boeing  model  767-27C 
airplanes:  published  10- 
16-97 

Class  0  and  E  airspace: 
published  10-16-97 

Class  E  airspace:  published 
10-16-97 

TREASURY  DEPARTMENT 
Aleohol,  Tobacco  and 
Fkaanna  Bwaau 

Firearms: 

Amis,  ammunition,  and 
implements  of  war- 
Defense  articles  and 
aervioes  from  specified 


new  Indeperxlent  states 
of  the  former  Soviet 
Union  and  Yugoslavia; 
certain  restrictions 
removed;  published  11- 
17-97 

TREASURY  DEPARTMENT 

Customs  Sarvioa 

Trademarks,  trade  names,  and 
oopyrigfits: 

AntkXHjnterfeiting  Consumer 
Prolectkxi  Act;  disposition 
of  merctwndise  bearing 
counterfeit  American 
trademartcs;  published  11- 
17-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Credit  standards;  published 

10-17-97 
Medical  benefits: 
Patient  care;  informed 

consent;  published  10-17- 

97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martiating 


Agricultural  commodities: 
laboratory  testing  servne 
fees;  comments  due  t>y  11- 
28-97;  published  10-28-97 
Irish  potatoes  grown  in— 
Cotorado;  comments  due  by 
11-25^7;  published  9-26- 
97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  HaaMi 
Impaction  Sorvica 
Livestock  and  poultry  disease 
control: 

Tubercutosis-exposed 
animals;  transportation 
and  disposal  expenses; 
comments  due  by  11-24- 
97;  published  9-23-97 

AGMCULTIIRE 
DEPARTMBTT 

CommodNy  Credit 
Corporation 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rice  and 
upland  cotton;  production 
flaxMlity  contracts; 
comments  due  by  1 1-24- 
97:  published  10-2^^7 

AGRICULTURE 
DEPARTMENT 

Food  and  CenauiMr  Sarvioa 
Commodtty  supplemental  food 
program: 

Casetoad  assignment; 
comments  due  by  11-24- 
97:  published  10-23-97 


AGRICULTURE 
DEPARTMENT 

Import  quotas  arxl  fees: 
Dairy  tanff-rate  quota 
Hcensing:  comments  due 
by  11-2847:  publishad 
10-15-97 

BLIND  OR  SEVERB.Y 
DISABLED,  COMMmCE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Conwnitteo  lor  Piar  tiaae 
From  Poopla  Wlw  Are  BMnd 
or  Severely  Disabled 
Javits-Wagner-O'Day  program; 

misceitaneous  amendntents; 

comments  due  by  1 1-25-97; 

published  9-26-97 

COMMERCE  DEPARTMENT 
Economic  Analysia  Bureau 

International  services  surveys: 
Foreign  direct  investments 
in  U.S.— 

BE-12;  benchmarit  survey- 
1997;  reporting 
requirements;  comments 
due  by  11-24-97; 
published  ia««7 

COMMERCE  DEPARTMBir 
NaUenal  Oceanic  and 
Atmoaphertc  Admtniatratioff 

Fishery  conservation  and 
management 
Caribbean  Fishery 
Management  Council; 
hearings;  comntents  due 
by  11-25-97;  published 
10-14-97 
Caribbean.  Gulf,  and  South 
Atlantic  fisheries— 
Gulf  of  Mexico  reef  fish; 
comments  due  t/y  11- 
2547;  published  9-26- 
97 

West  Coast  States  and 

Western  Pacific 

fisheries — 

Chinook  salmon; 
comments  due  by  11- 
28-97;  published  11-13- 
97 

Marine  mammals: 
Incidental  taking— 
BP  Exptoration  (Alaska): 
oo-«e  seismic  activity; 
ringed  seals;  comments 
due  by  11-28-07; 
published  10-27-97 

DEFENSE  D9ARTMENT 

Federal  Acquisitk>n  Regulation 
(FAR): 

Comercial  items  and 
commercial  components; 
FAR  provisions  and 
clauses  in  subcontracts: 
comments  due  by  11-24- 
97;  published  9-23-97 

Pay-as-you-go  pension 
costs;  comments  due  t>y 
11-24-97:  published  »-23- 
97 
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Taxes  associated  wilti 
divested  segments; 
comments  due  by  1 1-24- 
97;  puWished  9-23-97 

DEFENSE  DEPARTMENT 
Engmeen  Corp* 

Danger  zones  and  restricted 

areas: 

Severn  River,  MD:  Naval 
Station  Annapoiis  small 
tx>at  basin;  comments  due 
by  11-24-97;  put)iis^ed 
10-24-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poflution  control;  new 
motor  vehides  arxl  engines: 
Nonroad  diaeel  engines; 
emission  standards; 
comments  due  by  11-24- 
97;  published  9-24-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Connecticut;  comments  due 
by  11-24-97;  publistidd 
10-24-97 
Minnesola;  commertts  due 
by  1 1-24-97;  published 
'     10-23-97 
New  Hampshire;  comments 
due  by  11-26-97; 
'  puMshed  10-27-97 

Air  quaMy  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes,  designation  of 


Kantucfcy  e(  aJ.;  comnwntB 
duaby  11-24-97: 
published  10-23^7 
Hazardous  waste: 
Land  disposal  restrictions— 
Metal  wastes  and  mineral 
processing  wastes 
treatment  standards, 
ale  (Pttase  IV);  data 
availability;  comments 
due  by  11-25-97; 
published  11-10-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agriculturai  commodities: 
Maneb;  comments  due  by 
11-24-97;  published  »-24- 
97 
Superlund  program: 
National  oil  and  hazardous 
substarx»s  contingency 
plan- 
National  priorities  list 
update;  commerrts  due 
by  11-24-97;  publiBhed 
9-25-97 

FARMCREOrr 
ADMMWTRATION 

Farm  credit  system: 
Capital  adequacy  and 

related  regulations; 


miscellaneous 
amendments;  comments 
due  by  11-24-07; 
published  9-23-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
11-24-97;  published  10- 
17-07 
Missouri;  comments  due  by 
11-24-97;  published  10- 
17-97 
Wisconsin;  comments  due 
by  1 1-24-97;  published 
10-17-97 
Television  broadcasting: 
Video  programming; 
blocking  based  on 
program  ratings;  technical 
requirements;  conimenls 
due  by  11-24-97; 
published  10-9-97 
GENERAL  SERVICES 
ADMrntSTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Commercial  items  and 
commercial  components; 
FAR  provisions  and 
clauses  in  subcontracts; 
comments  due  by  11-24- 
97;  published  9-23-97 
Pay-as-you-go  pension 
costs;  corTNTtents  due  t>y 
11-24-97;  published  9-23- 
97 
Taxes  associated  with 
divested  segments; 
comments  due  by  11^4- 
97;  publiahed  9-23-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drag 
Atliiiliilali  allon 
Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Diphenhydr  amine; 
comments  due  by  11- 
28-97;  published  8-29- 
97 
INTERIOR  DEPARTMENT 
Indian  Affairs  Duraau 
Ftsh  and  wildlife: 
Columt>«a  River  treaty 
fishing  access  sites;  use; 
comments  due  by  11-28- 
97;  publiahed  9-29-97 
INTERlbR  DEPARTMENT 
Fish  and  WMNfs  Ssrvtes 
Erxjangered  and  threatened 
species: 

Virginia  sneezeweed; 
comments  due  by  11-28- 
97;  published  9-29-97 
INTERIOR  DEPARTMENT 
Surfaoa  MInlitg  naclanwtlon 
and  Enforcamsnt  Offlos 
At)andoned  mine  larxj 
reclamation;  enhancement; 


comments  due  by  11-24-97; 

published  10-24-97 
JUSTICE  DEPART«»4T 
Prisons  Duraau 
Inmate  control,  custody,  care. 

ale: 

Good  conduct  time;  credH 
awarded  for  satisfactory 
progress  toward  earning 
general  educatioruil 
development  (GED) 
credential;  comments  due 
by  11-25-97;  published  9- 
26-97 

Literacy  program  (GED 
standard);  satistectory 
progress  definition; 
comments  due  by  1 1-25- 
97;  published  9-26-97 

LABOR  DEPARTMENT 


Coal  mine  saiety  and  haami: 
Underground  coal  mines— 
SeM-rescue  devices;  use 
and  location 

requirements;  comments 
due  by  11-25-97; 
published  9-2647 

LABOR  DEPARTMBIT 


Emptoyea  Retirement  Income 

Security  Act 

Health  care  continuation 
coverage;  Information 
request;  comments  due 
by  11-24-97;  published  9- 
2347 

UBRARY  OF  CONGRESS 
Copyright  Omoa,  Ubrary  ol 


Fraadonv  o(  Information  Ad; 
implementalion;  comments 
due  by  11-28-97;  published 
10-2847 

NATIONAL  AERONAUTICS 

ADMM8TRAT10N 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  items  and 
commercial  components; 
FAR  provisioro  and 
clauses  in  subcontracts; 
comments  due  by  11-24- 
97;  pubKshed  9-23-97 

Pay-as-go  pension  costs; 
comments  due  by  11-24- 
97;  published  9-23-97 

Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 

NATIONAL  CREDIT  UMON 
AOMMMTRATION 

Credit  unions: 
Central  liquidity  facility;  first 
priority  security  Interest  in 
specific  assets;  comments 


due  by  11-2447; 

published  9-2547 
Organization  and 

operations — 

Overlaps  in  fields  of 
memt>ership  and 
community  chartering 
policy;  interpretive  ruling 
and  policy  statement; 
comment  request; 
comments  due  by  11- 
2847;  published  10-29- 
97 
NUCLEAR  REGULATORY 

Production  and  utilization 
fadiities;  domestic  licensing: 
Nuclear  power  plants— 
DecommissioninQ; 
financial  assurance 
requirements;  comments 
due  by  11-25-97; 
published  9-10-97 

SECURITIES  AND 
EXCHANGE  COMMWnON 

Securities: 
Shareholder  proposals; 
comments  due  by  11-25- 
97;  publishad  9-2647 
SOCIAL  SECURITY 
ADNMSTRATION 
Sodai  security  benefils  and 
supplemental  security 


Federal  old  aga.  sun^Mra 
and  diaabiily  insurance. 
and  aged,  bNnd.  and 
dmabled- 

Administrativa  review 
process;  iJsiilificatton 
and  ralerral  of  cases  for 
quality  review  under 
Appeals  CoundTs 
auttwrity;  comments 
due  by  11-2447; 
publiahed  9-25-97 
Medicai  opinion  evidence 
evaluation;  corranents 
due  by  11-2447; 
publiahad  »2S47 
Sodal  security  bsnaftts: 
Federal  old  aga,  survivors 
wkJ  dteabiHly  Insurance— 
Medicai  vocrttorial 
guideNnas;  darificalion; 
cuiiments  due  by  11- 
2447;  published  9-23- 
97 
TRANSPORTATION 
DEPARTMBfT 
Privacy  Ad;  imptomentation: 
comments  due  by  11-2447; 
published  10-2447 
TRANSPORTATION 
DEPARTMENT 


Airworthiness  dvectives: 
American  Champion  Aiicrafl 
Corp.;  comments  due  t)y 
11-2847;  published  9^6- 
97 


.r 
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Boeing;  comments  due  by 

11-2647;  published  10- 

2747 
Domier;  comments  due  by 

11-2847;  published  10- 

2947 
FoWcer;  commerts  due  t>y 

11-2847;  published  10- 

1747 
General  Electric  Co.; 

comments  due  by  11-24- 

97;  published  9-24-97 
Saab;  comments  due  t>y  11- 

2847;  published  10-2947 
Class  E  airspace;  comments 
due  by  11-2447;  published 
10-2347 


TRANSPORTATION 
DEPARTMENT 
Fadsral  Highway 
Adminlstrstlon 

Motor  earner  safety  standards: 
Finandal  responsit)ility;  self- 
in^rance  requirements 
and  application  processing 
fees;  comments  due  by 
11-2447;  published  9-23- 
97 

TRANSPORTATION 
DEPARTMENT 
Fadsral  Railroad 
Administration 

Railroad  safety;  passenger 
equipment  safety  standards; 


comments  due  by  11-2447; 
published  9-23-97 

TRANSPORTATION 
DEPARTMENT 

Itational  Highway  Traffic 
Safely  Administration 

Motor  vehide  safety 
standards: 

Lamps,  reflective  devices, 
iind  assodated 
equipment — 

Auxiliary  signal  lamps  and 
safety  lighting 
inventions;  comments 
due  by  11-2647; 
published  10-2747 


TRANSPORTATION 
DEPARTMENT 

Rsssarch  and  Spsdal 
Programs  Adminlslrstton 

Hazardous  materials: 

Hazardous  materials 
transportatiorv— 

Misceltaneous 
amendrrwnts;  comments 
due  by  11-2447; 
published  9-2447 


VI 
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CFR  CHECKLIST 


This  checklist  prepared  by  the  Office  of  the  Federal  Register.  Is 

published  weekly,  it  is  arranged  in  the  order  ot  CFR  tities,  stock 

numbers,  pnces.  and  revision  dates. 

An  astensk  (')  precedes  each  errtry  that  has  been  issued  since  last 

week  «id  which  Is  now  available  tor  sale  at  the  Government  Printing 

Office. 

A  "•"  prvcMtoe  each  entry  that  Is  now  availabte  on-Hne  through 

tho  Qovomnwnt  Printing  Offico'a  GPO  Access  aorvtc*  si  http:// 

www.scc«s«.gpo.goWnarWcfr.  For  Informstion  sbout  GPO  Access 

caH  1-«M-293-«49e  (toll  frse). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  o<  CFR  Sections 

Afleded),  which  is  revised  monthly. 

The  annual  rate  for  subscriptkxi  to  alt  revised  volumes  is  $951 .00 

domestk;.  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Supenntendent  of  Documents,  Attn:  l^lew  Orders, 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  rrwiey  order,  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-iaOO  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-22S0. 
TMe  SlockNumtocr  Price      nevflonOste 

•1,  2  (2  Reserved) (8«»-032^XXnM) $&00       F«b.  1.  1997 

•3  (1996  Compiolion 
and  Ports  100  and 
101) 


(M9-032-0000>4) 


JOJOO 
7J0O 


•l-*99  „... (869-032-0000*-2) MJOO 

•7(»-n99  (869-032-00005-1) 26.00 

•120O-€nd,  6  (6 

Reserved) (869-032-00006-9) iiJOO 


.  (869-03M0007-7) 26.00 

.  (86^)32-00008-5) 30.00 

.  (869-032-00009-3) 22.00 

(869-032-00010-7) 44.00 

.  (869^)32-0001 1-5) 22M 

.  (86^-032-00012-3) 28.00 

.(86^-032-00013-1) i\J0O 

.  (869^)32-00014-0) 40.00 

.  (869-032-00015-8) 45.00 

.  (869-032-00016-6) MSXi 

.  (869^<J32-00017-4) 53J)0 

.  (869^)32-00018-2) 19iJ0 

.  (86^-032-00019-1) 4DSXi 

.  (86^^)32-00020-4) 42JBD 

.  (869-O32-00021-2) 20JBD 


71 

•0-26 

•27-52  ....:.. 

•53-209 

•210-299  .... 
•300-399  .... 
•40O-699  .... 
•700-899  .... 
•900-999  .... 
•1000-1199 
•1200-1499 
•1500-1899 
•1900-1939 
•1940-1949 
•1950-1999 
•2000-€nd.. 


'Jan.  1.1997 
Jan.  1. 1997 

Jan.  1. 1997 
Jon.  1.1997 

Jan.  1,  1997 

Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1. 1997 
Jan.  I.  1997 
Jan.  1, 1997 
Jan.  1. 1997 
Jan.  1. 1997 
Jon.  1.  1997 
Jan.  1. 1997 
Jan.  1. 1997 


.  (869-032-00022-1) SQjOO        Jon.  1.  1997 


•  PwlK 

•1-199  .... 
•200-End 


101 

•0-60  

•51-199  ... 

•200-499 

•500-€nd 

•11  


121 

•1-199  .... 

•200-219. 

•220-299 

•300-499 

•500-599 

•600-End 

•19 


(869-032-00023-9) »JBO  Jan.  1.  1997 

(869-032-00024-7) 33in  Jan.  1.  1997 

.(869^)32-00025-5) 39«)  Jan.  1,  1997 

.  (869-032-00026-3) 314)0  Jan.  1,  1997 

.(869-032-00027-1) 3000  Jan.  1,  1997 

.(869-032-00028-0).-..  42JJ0  Jan.  1,  1997 

.(869^^132-00029-8) 2000  Jan.  1.  1997 

.(869-032-00030-1) \6SXi  Jan.  1,  1997 

.  (869-032-0003 1-0) TOM  Jan.  1.  1997 

.  (869-032-O0O32-8) -....  UM  Jan.  1,  1997 

.(869-032-00033-6) 27.00  Jan.  1,  1997 

.  (869-032-00034-4) 24iJ0  Jan.  1,  1997 

.  (869-032-00035-2) 40J)0  Jan.  1.  1997 

.  (869-032-00036-1) 23.00  Jan.  1.  1997 


TWe 
14 


Slock  ^fofnlMf 


•1-59 (869-032-00037-9) UJBO 

•60-139 (869-032-00038-7) 38J» 

140-199 ^. (869-032-00039-5) 16.00 

•200-1 199  ^ (M9-O32-0004O-9) XM 

•1 200-End  ^ (869-O32-00O41-7) 21  JO 


15  1 

0-299  

•300-799 
•800-End 


.(869-032-00042-5) 21  A) 

.  (869^)32^)0043^) 32J» 

.  (869^)32^)0044-1) 22JBD 


16 

•0-^99  .... 
•1000-End 


171 

•1-199  ... 

•200-239 

•240-End 


.  (869-O32-00045-0) 30O0 

.069-032-00046-8) 34A) 

.(869-032-00048-4) 21X» 

.  (869-032-0004^2) 32.00 

.  (869-O32-000S0-6) 40.00 


181 
•1-399  ... 
•400-€nd 


(869-032-00051-4) 

.  (869^)32-00052-2) 14iD 


10  L 

•1-140  (869-032-00053-1) UXO 

•141-199  ._„ (86W)32-00054-9) 30A) 

•200-End (869^)32-00065-7) \6J0O 

20  Parts: 

•1-399  „ (869-032-00056-5) 26J0O 

•400-499 ., (869-032-00057-J) 46A) 

•600-End (869-032-00058-1) ......  42i» 

21  Parts: 

•1^99  (869-032-00069-0) 21jOO 

•100-169 (869-032-00060-3) 27J)0 

•170-199 (869-032-00061-1) 28JJ0 

•200-299 (86W)32-00062^)) 9i>0 

•30O499  ....: (869-032-00063-8) 50JJ0 

•600-599 „„  (869-03M0064-6) 28D0 

•600-799 (869-032^)0065-4) 9.00 

•600-1299 (869^)32-00066-2) Z\J0O 

•1300-End (869-03M0067-1)  —  13J)0 


22  Parts: 

1-299  (869-032-00068-9) .. 

•300-End (869^)32-00069-^. 

•23 „....  (869-032-00070-1)  .<. 

24 


•0-199  (869^)32^)0071-9)  . 

200-499 (86H132-00072-7) . 

500-699 -. (869^)32-00073-5) . 

•700-1699 (869-032-00074-3) . 

•1700*id (869-032-00075-1) . 

•25  ~ -...  (869-032-000760)  . 

20Psrts: 

•§§1.0-1-1.60  (869^)32-00077-8) . 

•§§  1.61-1.169 (869-032-00078-6) . 

•§§1.170-1.300 „....  (869-032-00079-4)  . 

•§§  1.301-1.400 (869-032-O006O-8) . 

•§§1.401-1.440 (869-032-00061-6)  . 

•§§1.44Mi00  (869-032-00062-4)  . 

•§§1.501-1.640 (869-032-00063-2)  . 

•§§1.641-1.850  (869-032-00064-1)  . 

•§§  1.851-1.907  (869-032-00065-9) . 

•§§1.906-1.1000  (869-032-00086-7). 

•§§1.1001-1.1400  (869-032-00087-5). 

•§§  1.1401-End (869-032^)0068-3) 

•2-29  (869-032-00069-1) 

30-39  „.  (869-032-00090-5) 

•4049  (869-032-00091-3) 

•50-299 (869-032-00092-1) 

•30O499 (869-032^)0093-0) 

500-599 (869-032-00094-8) 

•600-End -...  (869-O32-00098-3) 

27Psrts: 

1-199  . 


42.00 
31.00 

26O0 


S2JaO 
29m 
1800 
42J)0 
1800 

42O0 


21.00 
4100 
31.00 
22.00 
39O0 
22O0 
28O0 
33O0 
34.00 
3i00 
35O0 
45.00 
36O0 
25.00 
1700 
18O0 
33O0 
6O0 
9.50 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1,  1997 

Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1. 1997 

Jan.  1. 1997 
Jan.  1.1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 

Ape.  1.  1997 
Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  I.  1997 

Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 

Apr.  1. 1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.1,  1997 
Apr.  1.  1997 

Apr.  1.  1997 

Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 
Apr.  1. 1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1.  1997 
Apr.  1,  1997 
«Apr.  I,  1990 
Apr.  1, 1997 


,  (869-032-000964) 48O0        Apr.  1.  1997 


Federal  Register  7  Vol.  62.  No.  221  /  Monday.  November  17.  1997  /  Reader  Aids 


vu 


TWe  Stock  Number 

200-End (869-032-00097-2) 

28  Psrts: „ 

1-42  —  (869-032-00098-1) 

•«3-«nd  — (869-032-00099-9) 


Price 
17O0 

36.00 
30.00 
29Psrts: 

•<W9  «...  (869-032-00100-6) 27.00 

•10O499 (869-032^101-4) 12.00 

•500-899 : (869^)32-00102-2) 41.00 

•900-1899 (869-032-00103-1) 21.00 

•1900-1910  (§§  1900  to 

1910.999) (869-032-00104-9) 43O0 

1910  (§§  1910.1000  to 

end)  —  (869-032-00105-7) 29O0 

•1911-1925  —  (86W)32«106-5) 19O0 

'926 (869-032O0107-3) 31 OO 

•1927-End (869-032-00108-1) 40.00 

SO  Parts: 

•1-199  (86W)32-00109-0) 33O0 

200-699 (869^)32-001 100) 2800 

•700*xJ (169^)32-001 1 1-1) 32O0 

31  Parts: 

•0-199  

200-End  

32  Parts: 

'-».  Vol.  t 15O0 

1-39,  Vol.  U „.„ „ )9A) 

1-39.  Vol.  M 18J)0 

>-«90  _  (869-032-001 14-6) 42O0 

•191-399 „....  «69-032-001 15-4) 51.00 

•400-629 (869-032-001 16-2) 33O0 

•630699 (869-032-001 17-1) 22J0 

•700-799 (869^)32-001 18-9) 280P 

•600-End (869-032-001 19^7) 27O0 

33Pwts: 

1-124 „ 

125-199  

•200-End „ 


.(869-032-00112-0) 20O0 

.  (86^032-001 13-8) 42O0 


...(86W)32-00120-1) 27O0 

.-  (869-032-00121^ 36.00 

.;  (869^)324)0122-7) 31O0 

r(86W)32-00I23-5) 28.00 


34 

•1-299 

•300-399 „.»69-032-0012*-3) 

•400-End (869-032-00125-1) 

3« ~. (869-032-001260) 

36  Parts 

•1-199  (869-032-00127-8) 

200-299 _ (8694)32-00128-6) . 

300-End  .„ (869-032-00129-4), 

•37  _ (869-032-00130-8) . 

SOParta: 

0-17  (869-032-00131-6) . 

•18-End  " (8694)32-00132-4) . 


27.00 
4100 

15O0 


20O0 
21O0 
3100 

27.00 


3100 
38O0 


.(869-032-00133-2) 23O0 


•39 

40 

•1-49  (869-032-00134-1) 31O0 

•>-51  (8694)28-00141-6) 50O0 

•52 „ (8694)264)0142-4) 51  OO 

•53-69  „_ (8694)264)0143-2) 14.00 

•60 (8694)324)0139-1) 52O0 

•61-62 (8694)324)0140-6) 19O0 

•63-71  (8694)32-00141-3) 57O0 

•72-80  ..„ (86W)284)0146-7) 3100 

•81-65  (8694)324)014340 32O0 

86  (8694)324)0144-8) SOOO 

•67-135 (86^0324)0145-6) 40O0 

•136-149 (86W)324)01464) 35.00 

•150-189 (8694)324)0147-2) 32O0 

••190-259 (8694)324)0148-1) 22J)0 

260-265 (8694)32-00149-9) 29O0 

••266-299 (8694)324)0150-2) 2400 

•300-399 (8694)324)0151-1) 2700 


Reviston  Date 
Apr.  1.  1997 

July  1,  1997 
July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 

July  I.  1997 
July  I,  1997 
July  1.  1997 
July  1,  1997 

July  1,  1997 
Aiy  1.  1997 
Juty  1.  1997 

July  1,  1997 
July  1.  1997 

2Jjiy  1.  1984 
2JUy  1,  1984 
2July  1.  1964 
July  1.  1997 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1. 1997 
July  1,  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1.  1997 
July  1.  1997 

July  1.  1997 

July  1,  1997 
July  1,  1997 
July  I,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 

July  1,  1997 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  I,  1996 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
4Mly  1.  1997 
July  1.  1997 
July  1.  1997 


Title 


Stock  Number 


Price      ftovtekwOele 


•400-424 „  (8694)32-0015^-9) 33.00 

•425-699 (86W)324)0153-7) 40O0 

••700-789 (8694)324)0156-6) 38O0 

•790<nd _ (8694)32-00155-3) 19.00 

41  CiMptsrs: 

1. 1-1  to  1-10 13JJ0 

1 . 1-1 1  to  Appendix.  2  (2  Reserved) i3O0 

3-6  — „ ]ioa 

t  •.•...••.«•—•...••....•••....•».■,..,«„,„,„»..••..«.»„».,„,.,„  600 

— ""••••—•—••••—••.••«•...-«....•.....,.,,„„.„ 4.50 

9 \isa 

10-17 „....„ _ 9^0 

18.  Vol.  I.  Parts  1-5 13.00 

18.  Vol.  11.  Ports  6-19 Msn 

18,  Vol.  Ill,  Ports  20-52 134)0 

19-100  13^ 

•1-100  (8694)324)0156-1) 14O0 

'01 (8694)32001574)) 3600 

•102-200 (8694)324)0156-8)  ..„..  17O0 

201-End  „....  (8694)324)0159-6) 15O0 


421 
•1-399  ... 
•40O429 
9430«)d 

43 


.  (8694)264)0163-7) 32O0 

.  (86W)284)0164-6) 3100 

(8694)284)0165-3) 4100 


•1-999  (86W)26O0166-1) 30O0 

•1000-snd (8694)28-00167-0) 45.00 

•44 (8694)284)0168-8) 31.00 

46Parts: 

•1-199  „ (8694)264)0169-6) 28O0 

•20O499 (8694)284)01704)) 1100 

•50O-1 199 (8694)284)0171-8) 30O0 

•1200-End „....  (869-026-00172-6) 3600 

46  Parts: 

•1-40  _ (8694)28-00173-4) 26.00 

•41-69  (8694)284)0174-2) 21O0 

•70-69  (8694)284)0175-1) IIOO 

•90-139 — (869-028-00176-9) 26.00 

•140-155 (8694)264)0177-7) 15.00 

•156-165 (869-0284)0178-5) 20.00 

•166-199 „ (8694)264)0179-3) 22O0 

•200-499 „ (8694)284)0180-7) 21.00 

•500-End (8694)284)0181-5) 17.00 


471 

•0-19  (86W)28-00182-3) 35.00 

•20-39  ..._ (8694)284)0183-1) 26.00 

•40-69  (8694)28-00184-0) 18O0 

•70-79  (8694)284)0185-8) 33O0 

•80-End  (8694)28-00186-6) 39O0 

48  Chaplsrs: 

•1  (Ports  1-51)  (8694)28-00187-4) 

•1  (Ports  52-W  (8694)284)0188-2) 

•2  (Ports  201-251)  (8694)284)0189-1) 

•2  (Ports  252-299) (8694)284)01904) 

•3-6 (8694)284)0191-2)  . 

•7-14  , (8694)284)0192-1) 

•1&-28  _...  (8694)284)0193^  . 

•29-End  (8694)28-00194-7) . 


49 

•1-99  (8694)28-00195-6) 

•100-185 „ (8694)284)0196-3) 

•186-199 (8694)284)0197-1) 

•200-399 (8694)284)01984)) 

•40^999 (8694)28410199-8) 

•1000-1199  (8694)284)0200-5). 

•120O4nd (8694)28-00201-3)  . 


45O0 
29O0 
2200 
16.00 
30O0 
29.00 
38O0 
25O0 

32O0 
50O0 
1100 
39.00 
49.00 
23O0 
ISOO 
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•1-199  ... 

•200-599 

•60O€nd 


—  (8694)284)0202-1) 3100 

—  (8694)284)0203-0) 22.00 

(86W)284)0204-8) 2600 
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Oct.  1.  1996 
Oct.  1,  1996 
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Oct.  1.  1996 
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Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
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Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
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Oct.  1,  1996 
Oct.  1,  1996 
Oct.  I,  1996 

Oct.  1,  1996 
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Oct.  1.  1996 


CFR  Index  and  FffKfngs 


Aids 


(86W)32O0047-6) 45O0        Jon.  1,  1997 


VIU 


Federal  Register  /  Vol.  62.  No.  221  /  Monday.  November  17.  1997  /  Reader  Aids 


Slock  NufnftMf 

Complete  1997  C»  set 

McroAche  CFR  EdHion: 

Subscription  (moled  « inued) 

Individuoi  copies «... — ~.. — . 


Prto*       RavtslonOala 
95IJJ0  1997 


247  A) 


1997 
1997 


Compteie  set  (one-time  rDoiling)  264.00  1996 

<::omptete  set  (one-time  nxjdmg)  264JXi  1995 

<  BtcouM  riM  3  is  an  annuai  comptation.  tlw  voium*  and  d  previous  volumts 

tfKHid  be  letoned  as  a  parmoneni  re(«renc«  tourcs. 
'The  JiJy  '    "85  wilieio  ol  32  CfR  Ports  1-lW  cor>tare  a  note  only  (or 

Ports  1-39  iKhjsive    for  lf»  full  text  o<  tl»  Deiense  AcquHrtion  Regulations 

r  Pats  1-39,  consiit  the  tf»ee  CW  volumes  Issued  as  o(  July  1.  19M,  containing 

ldo(9  ports* 
>n»  Ui  1.  I'M  wlrtioo  ol  41  ere  Ctwpters  l-l(»  contains  o  note  only 

lor  (awpters  1  to  49  nduswe.  For  Itw  lul  tert  o«  piocweimnt  regulaliora 

ri  CtKplars  t  to  49,  consult  Itw  eleven  CFS  vohanes  inued  as  ol  Atfy  I, 

1964  contonng  those  ctnpterv 
«No  omenctnents  to  this  volume  v»ere  promulgoled  Amng  Itm  penod  Apr. 

1    1990  to  Ma.  31,  1997.  The  Cfi  volume  issued  Apr*  1,  1990,  itoM  be 


>No  anendments  were  promulgaled  during  the  period  October  I.  I99S  to 
Saplen«>er  30.  1996.  The  CFS  volume  issued  October  1.  1995  tfwuM  be  retained. 

♦  Mo  amendments  to  Iha  volume  were  promulgaled  Ajring  the  penod  Wy 
I,  1996  to  June  sa  1997.  The  volume  Issued  Ji4v  1,  1996,  jho»4d  be  retained. 


Would  you  liko 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
docunients  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Liet  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  leed  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  pufciKshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  rhe  nature  of  ttte  changes- 
such  as  revieed,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut)jects  are  carried 
as  cross-refarerK»s. 
$25  per  year. 


A  tirxJing  aid  is  included  m  each  pubkcation  which  ksts 
federal  Register  page  numbers  mlh  the  dale  ol  publication 
in  the  Federal  Ref/islef 


Oniar  PfooaattnQ  Cods: 

*5421 


Superintendent  of  Documents  Subscription  Order  Fonn 


I — 1    YES,  enter  the  following  indicated  subscriptions  for 


Charge  your  order.  {^^B  *|BP^ 


lt'8  Ea»yl 


one  year 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800' 


The  total  cost  of  my  order  is  $ 

regular  domi^tic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


LSA  (List  of  CFR  Sections  Affodad),  (LCS)  for  $27  per  year. 

Federal  Register  Index  (FRSU)  $25  per  year. 

Price  includes 


(Compeny  or  personel  mune) 


(Pleeae  type  or  print) 


(Addidonel  address/attention  line) 


Fer  priracj^  ( 

Q  Do  not  malce  my  name  available  to  other  nuilei* 

Check  awlhed  ofpayiueat 

□  Check  payable  to  Superintendent  of  EkKuments 

Q  GPO  Deposit  Account 

Q  VISA  Q  MasterCard 


t      M   1   1   1   1  1  1 

1     i     1    IfejDiratioo) 

-D 


(Street  addreaa) 


I     I     I     I     I     I     I     I     II 


(Gty.Sute.  Zip  code) 


(Daytime  phooe  induding  area  code) 


(Purduae  order  no.) 


(Authorizing  signature)  \nr 

Thamk  yomforyomr  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOirr  THE  SUPERUrrENDENT  OF  DOCUMEflTS*  SUBSCRIPTK^ 

Know  whtm  to  apt€tj0u  reaewai  nodce  aad  keep  «  goodtfalnt  comint.  Tb  keep  our  subscripdon 
prices  down,  the  Govcnuncnt  Printing  Office  nuiU  each  subscriber  oniyon^  iwiewfli  no       You  can 
leani  when  you  wUl  get  your  renewal  notice  by  checking  the  numbei  that  follows  month/year  code  on 
the  top  line  of  your  labeloi  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfoR  the  siwwa  date. 


A  renewal  notice  wiB  be 
sent  approximately  90  days 
before  the  abowB  date. 


./ 

DEC97R1 


••••••••••«•••••/  •••>•«••*• 


AFR  SMrrH212J 
JCSN  SMITH 
212  MAIN  STREET 
PORESTVILLB  MD  20747 


JAFRDO  SMITH212J  DEC97RI 

:  JOHN  SMITH 

:  212  MAIN  STREET 

ipORESTVILLE  MD  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 

If  your  subacription  service  is  discontinued,  sinjply  send  your  mailing  label  from  any  issue  to  the ; 

Superintendent  of  Documents,  Washington,  DC  3VI02-9372  wiUi  tfie  proper  remittance.  Your  service 

will  be  reinstated 

IbchanfeyouraddraaK  Please  SEND  YOUR  MAIUNO  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Docwnents,  Attn:  Chief.  MaU  List  Branch,  Mail  Stop:  SSOM,  Waahington* 

DC  20402-9373. 

lb  inquiic  about  your  subacriptkntcrvke:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief.  Mail  list  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9375. 

Tb  order  a  aew  subscription:  Please  use  die  order  form  provided  betow. 


Supartntandent  of  DocumemaSubacrtpMon  Older  Fomi 


r  ^  ^ 


*5468 

DYESi  please  enter  my  subscriptions  as  faloMX 

subscriptions  to  Federal  Register  (FR);  including  Xhe  daily  Federal  Register,  monthly  Index  and  List 


Charg0  your  order. 
IfEaayl 
Fax  your  ortlen  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 
.  subscriptions  to  Federal  Hegiater,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $. 


. .  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Cofnpeny  or  pwwntinMW 


typaorpiM) 


AddKtocwt  addnM/Utantion  m* 


For  privacy;  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  o(  paymenfc 

a  Check  payable  to  Superintendent  of  Documents 

□  QPO  Deposit  Account    I    I    I    I    I    iTI-n 

□VISA     Q  MasterCard   |    |    |    |    |<»<oiwtk>n <irta» 


StiMladdrM* 


City.  SM«.  Zip  ood* 


I  I  I  I  I  I  m 

TTianlr  you  Ibf  your  ortfarf 


Daytfem  phone  ir«cluding  WM  cod* 


PurctwM  ord«r  number  (opttonaQ 


Authorizing  iianatura 

llbe  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  RM  5250-7054 


i/rz 


Public  Laws 


105th  Congreaa,  let  Sesaion,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Jndividual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents  US 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  iaws  or  access  the  onlina  database  at  http7/www  access 
gpagov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I I  i  iLiS,  enter  my  subscription(s)  as  follows:  ' 


Ortf  ProcBMing  Codi: 

*6216 


Charge  your  ordor. 
Its  Eaey! 


Fax  yow  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  1st  Session,  1997  for  $190  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City,  Surte,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

M«y  we  DHke  your  nmeMdRsavidahk  to  other  maaen?     Q  |     | 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         _ 

I I  VISA  or  MasterCard  Account 


n-D 


I 


(Credit  card  expiration  date) 


Thtuik  you  for 
your  order! 


(AuttKMizing  Signature) 


12/96 


Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
dass  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulatrae  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
oompristng  approximately  200  volumoe 
and  reviaad  at  leaat  once  a  yaer  on  • 
quarterly  beals.  is  publahed  in  a4x 
microllche  tormat  and  the  current 
yew's  volumee  are  mailed  to 


Microfiche  Subscripticm  Prices: 
Bsderal  Register. 

One  year  $220.00 
Six  nx)nths:  $110.00 

Code  of  Aderal  Regulations: 

Current  year  (as  issued):  $247.00 


Superintendent  of  Documents  Subscription  Order  Form 


CodK 


*5419 


Chargt  your  ord0r. 

ttBEaayl 

I— I    ^Tvo ^     ._     •    •       •    -1^       •      *;j.   *        .  Fax  yo«r  orders  (202)  512-2250 

G   YES,  enter  the  folk)wiiig  indicated  subscriptioM  m  24x  microficlie  fonnat         Phooe  your  orders  (202)  512-1800 


Federal  Rcgtatcr  (MFFR)  Q  One  year  at  $220  each        Q  Six  months  at  $110 

Code  of  Federal  RegidadoBB  (CFRM7)  Q  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  indudes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  Jntemational  customers  please  add  25%. 


(Company  or  pcfiooal 


(Fleaie  type  or  print) 


(Additioaal  addrea/attention  line) 


(Street  addreaa) 


(Qty,  State,  Zip  code) 


(Daytime  phooe  including  area  code) 


(Purdiaae  order  na) 


□  Do  not  make  my  name  available  to  other  mailers 
Ckeckewlbod  of  peyeMBl: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    I    I    I  -  D 
a  VISA  Q  MasterCard   I     I     I     I    I  (emiraiion) 

I  I  I  I  I  I  I  I  M I  I  m 


(Authorizing  ngnature)  t«7 

Tlumk  yom/or  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  571954,  Pittsburgh,  PA  15250-7954     . 


Public  Papers 
ofthe 

Presidents 
ofthe 
United  States 

William  J.  Clinton 

1993 

(Book  I) 151.00 

1993 

CBookH) $61.00 

1994 

(Book  I) $66.00 

1994 

(BookH) $82.00 

199S 

(Book  I) $eo.OO 

1995 

(Book  II) $55.00 


PublishMf  by  iIm  Offic*  of  the  Padml  Ragisiar.  National 
Archivet  and  Records  Adminiatralion 

Mai]  mder  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburg,  PA  15250-7954 


(Rev.  4/97) 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  thfe 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Docunoents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
<«"^>  '  Internet  E-Mail:  gpoaccess@gpo.gov 
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THE  PAPER  AND  INK  USED  IN  tMoRIGINAL 
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THE  MICORFORM  EDITION. 
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Printing  Office 
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OF  DOCUMENTS 
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Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 
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Vol.  82        No.  222 

Pages  61433-61618 


Tuesday 
November  18,  1997 


Now  Andlable  Onlfaw 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regukaions  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  wiU  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  coocurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  art  the 
official  online  editions  authcnized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  tides  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwjKxess.gpo.gov/nva/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Supp(»t  Team  via; 

•    Ptwne:  ton-free:  1-888-293-6498 
it    Email:  gpoaccessOgpo.gov 
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FEDERAL  REGISTER  Published  daily,  Mondaythrough  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  hohdav«). 
bv  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington,  DC  20408.  under  the  Federal 
Register  Act  {49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  DistribuUon  is  made  only  by  the 
Superintendent  of  DocumenU.  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  RegHtCT  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidenbal  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  puWic 
interest.  DocumenU  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  publUhed,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 
The  seal  of  tba  Nattoiul  Archires  and  Records  AdminMratioii 
onthenticataa  this  iasoe  of  the  Federal  Re^rtv  as  the  official  serial 
publication  established  under  the  Federal  Remster  Act  44  U-SXl. 
1507  provides  that  the  contenU  of  the  Federal  Register  shall  be 
judicially  noticed. 

Tha  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Fedaral 
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This  section  oi  the  FEDERAL  REGISTER 
contains  regutatory  documents  having  general 
appScabMy  and  legal  effect,  moat  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  ts  published  under 
50  titles  pursuent  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 

[Docket  No.  97-11S-1] 

Change  in  Diseaae  Status  of  Belgium 
Becauaeof  BSE 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for^ 
comments. 

SUftMARY:  We  are  amending  the 
regulations  by  adding  Belgium  to  the  list 
of  countries  where  bovine  spongiform 
encephalopathy  (BSE)  exists  because  the 
disease  hap  beoa  detected  in  a  cow  in 
that  country.  The  effect  of  this  action  is 
to  prohibit  or  restrict  the  importation  of 
ruminants  which  have  been  in  Belgium 
and  certain  fresh,  chilled,  and  fixizen 
meat,  and  certain  other  animal  products 
and  animal  byproducts  bom  ruminants 
which  have  been  in  Belgium.  This 
action  is  necessary  to  n^uce  the  risk 
that  BSE  could  be  introdiiced  into  the 
United  States. 

DATES:  Interim  rule  effective  October  31, 
1907.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  20, 1998. 

AODRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-115-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-115-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  faoilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATWN  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
Products  Program,  National  Center  for 
Import  and  Report,  VS,  APHIS,  4700 
River  Road  Unit  40,  Riverdale,  MD 
20737-1231,  (301)  734-3399;  or  e-mail: 
jcougillOaphi3.usda.gov. 

SUI>I>I£IIENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  parts  92, 94, 
and  95  (referred  to  below  as  the 
regulations)  govern  the  importation  of 
certain  animals,  birds,  poiUtry,  meat, 
animal  products,  animal  byproducts, 
hay,  and  straw  into  the  United  States  in 
order  to  prevent  the  introduction  of 
'  various  animal  diseases,  including 
bovine  spongiform  encephalopathy 
(BSE). 

BSE  is  a  neurological  disease  of 
bovine  animals  and  other  ruminants  and 
is  not  known  to  exist  in  the  United 
States. 

It  appears  that  BSE  is  primarily 
spread  throiigh  the  use  of  ruminant  feed 
containing  protein  and  other  products 
from  ruminants  infected  with  BSE. 
Therefore,  BSE  could  become 
established  in  the  United  States  if 
materials  carrying  the  BSE  agent,  such 
as  certain  meat,  aninnij  products,  and 
animal  b3rproducts  from  ruminants  in 
countries  in  which  BSE  exists,  are 
imported  into  the  United  States  and  are 
fed  to  ruminants  in  the  United  States. 
BSE  could  also  become  established  in 
the  United  States  if  ruminants  from 
coimtries  in  which  BSE  exists  are 
imported. 

Sections  94.18  and  95.4  of  the 
regulations  prohibit  and  restrict  the 
importation  of  certain  meat,  animal 
prodticts,  and  animal  byproducts  from 
ruminants  which  have  been  in  countries 
in  which  BSE  exists.  These  countries  are 
listed  in  §94.18  of  the  regiilations. 
Furthermore,  §  92. 404(a)(3)  states  that 
the  Animal  and  Plant  Health  Inspection 
Service  may  deny  the  importation  of 
ruminants  from  cotmtries  where  a 
communicable  disease  such  as  BSE 
exists. 

Belgium's  Ministry  of  Agriculture  has 
reported  a  case  of  BSE  in  Belgimn.  BSE 
was  confirmed  by  histopathological 
examination  according  to  standardized 
procediues  for  the  diagnosis  of  BSE. 
Belgiimi's  Ministry  of  Agricxilture 
confirmed  that  BSE  was  in  a  cow  bom 


in  Belgiimi.  The  exposure  of  this  animal 
to  the  BSE  agent  could  only  have 
occurred  in  Belgium.  In  order  to  reduce 
the  risk  of  introducing  BSE  into  the 
United  States,  we  are,  therefore,  adding 
Belgium  to  the  list  of  countries  where 
BSE  is  known  to  exist.  Thus,  we  are 
prohibiting  or  restricting  the 
importation  into  the  United  States  of 
ruminants  which  have  been  in  Belgium, 
and  certain  fr^sh,  chilled,  and  frozen 
meat,  and  certain  other  animal  products 
and  animal  byproducts  from  ruminants 
which  have  been  in  Belgium. 

We  are  making  this  action  effective 
retroactively  to  October  31. 1997,  as  that 
was  the  day  on  which  the  case  of  BSE 
was  reported  by  Belgium's  Ministry  of 
Agriculture.  This  effective  date  is 
necessary  to  ensure  that  the  prohibitions 
and  restrictions  established  by  this  rule 
apply  to  ruminants,  as  well  as  fresh, 
chilled,  and  frozen  meat,  and  certain 
other  animal  products  and  animal 
byproducts  from  ruminants  that  have 
been  shipped  to  the  United  States  from 
Belgium  on  or  after  October  31.  1997. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  puUic  comment 
Immediate  action  is  necessary  to 
prevent  the  introduction  of  BSE  into  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C  553 
to  make  this  rule  effective  on  October 
31, 1997.  We  will  consider  comments 
that  are  received  %vithin  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  RegistBr.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  mnlring  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regnlatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  For  this  action, 
the  OfBce  of  Management  and  Budget 
has  waived  its  review  process  requh«d 
by  Executive  Order  1 2866. 

This  action  adds  Belgium  to  the  list  of 
countries  where  BSE  exists.  We  are 
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taking  this  action  based  on  reports  we 
have  received  from  Belgium's  Ministry 
of  Agriculture,  which  confirmed  that  a 
case  of  BSE  has  occurred  in  Belgium. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Rsgiilatory  Flexibility  Act  (5  U.S.C  601 
et  seq.]  impracticable.  If  we  determine 
that  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Execntfve  Order  12M8 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Qvil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulatioos  that  are 
inconsistent  with  this  rule;  (2)  has 
retroactive  effect  to  October  31, 1997; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk.  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  94  is 
amended  as  follows: 

PART  94— IVNDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Anthority:  7  U.S.C  147a.  ISOee.  161. 162. 
and  450;  19  U.S.C  1306.  21  U.S.C  111.  114a, 
134a.  134b.  134c.  134f.  136.  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22,  2.80.  and  371.2(d). 

§04.18    [Amended] 

2.  In  §94.18,  paragraph  (a)  is 
'amended  by  adding  the  word 

"Belgium,"  immediately  before 
"France.". 


Dona  in  Washington.  DC.  this  12th  day  of 
November  1997. 
Teny  L.  Madlay, 

Admmistrator,  Animal  and  Plant  Health 
Inspection  Setvice. 

[FR  Doc.  97-30230  Filed  11-17-97;  8:45  am] 
aiUJNQ  OOOC  M10-S4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avttrtion  Administration 

14  CFR  Part  39 

(Doawl  Na  97  NM  284  AD;  Amendment 
30-10208;  AD  97-24-011 

RIN2120-AA84 

AimvorthlnMa  Diractivaa;  Domlar 
Model  328-100  Sorfas  Alrplanas 

AGENCY:  Federal  Aviation 
Administration.  EXDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Domier  Model  328-100 
series  airplanes.  This  action  requires 
repetitive  inspections  to  detect 
migration  or  damage  of  the  bushings  of 
the  main  landing  gear  (MLG)  trailing 
arm,  and  replacement  of  any  damaged 
or  displaced  bushing.  This  amendment 
is  prompted  by  reports  indicating  that 
damagedor  displaced  bustlings  have 
been  found  on  several  MLG  trailing 
arms  of  Oomier  Model  328-100  series 
airplanes.  The  actions  specified  in  this 
AD  are  intended  to  prevent  failure  of  the 
bushings  of  the  MLG  trailing  arm,  which 
could  result  in  collapse  of  the  MLG 
diuing  landing. 

dates:  Efiective  December  3. 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
3. 1997. 

Comments  for  inclusion  in  the  Rules 
E)ocket  must  be  received  on  or  before 
December  18. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rides  Docket  No.  97-NM- 
284-AD.  1601  Lind  Avenue.  SW., 
Ronton,  Washington  9805S-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Domier 
Deutsche  Aerospace,  P.O.  Box  1103,  D- 
82230  Wessling.  Federal  Republic  of 
Germany.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at 


the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

FOR  FURTHER  MFORMATKM  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The 
Luftfahrt-Bundesamt  (LBA),  which  is 
the  airworthiness  authority  for 
Germany.  recenUy  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  all 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  fatigue  damiBged 
or  displaced  bushings  have  been  found 
on  several  main  landing  gear  (MLG) 
trailing  arms.  This  condition,  if  not 
corrected,  could  result  in  collapse  of  the 
MLG  during  landing. 

Explanation  of  Relevant  Service 
Infiimuition 

Domier  has  issued  Alert  Service 
Bidletin  ASB-328-32-019.  dated 
September  17, 1997,  which  describes 
procedures  for  repetitive  visual 
inspections  to  detect  damage  or 
migration  of  the  bushings  of  the  MLG 
trailing  arm,  and  replacement  of  any 
damaged  or  displaced  bushing.  The  LBA 
advises  that  it  considers  this  alert 
service  bulletin  to  be  mandatory,  and 
that  it  is  in  the  process  of  issuing  a 
German  airworthiness  directive  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufectxued 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  finHingH  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

E3q>lanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  require 
accomplishment  of  the  actions  specified 
in  the  alert  service  bulletin  described 
previously,  except  as  disciissed  below. 
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Differences  Between  This  AD  and  the 
Related  Service  Bulletin 

Operators  should  note  that,  imlike  the 
procedures  described  in  Domier  Alert 
Service  Bulletin  ASB-328-32-019. 
dated  September  17. 1997,  this  AD  does 
not  permit  further  flight  if  damage  or 
migration  of  the  bushings  is  found.  The 
FAA  has  determined  that,  because  of  the 
safety  implications  and  consequences 
associated  with  such  damage,  any 
bushing  that  is  found  to  be  damaged  or 
displaced  must  be  replaced  prior  to 
further  flight. 

Interim  Action 

This  AD  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opporttmity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  that  involves  requirements 
affacting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  mle  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communicatitms  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified- 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  mle  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  mlemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simunarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 


submitted  in  response  to  this  mle  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-284-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  mle  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action ' '  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoptiim  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113,  44701. 


fas.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-24-01    DORNIER:  Amendment  39- 
10208.  Docket  97-NM-284-AD. 

Applicability:  All  Model  328-100  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  a^cted,  the 
owner/opwrator  must  request  approval  few  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
efiect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  bushings  of  the 
main  landing  gear  (MLG)  trailing  aim,  which 
could  result  in  collapse  of  the  MLjG  during 
landing,  accomphsh  the  following: 

(a)  For  airplanes  that  have  accumulated 
3,000  total  flight  hours  or  more  as  of  the 
effective  date  of  this  AD:  Within  7  days  after 
the  efiective  date  of  this  AD,  conduct  an 
external  visual  inspection  to  detect  damage 
or  migration  of  the  bushings  of  each  MLG 
trailing  arm,  in  accordance  with  Section 
2.8(1)  of  Domier  Alert  Service  Bulletin  ASB- 
328-32-019,  dated  September  17, 1997. 

(b)  For  airplanes  that  have  accumulated 
less  than  3,000  total  flight  hours  as  of  the 
effective  date  of  this  AD:  Prior  to 
accumulation  of  3,000  total  flight  hours,  or 
within  300  flight  hours  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
conduct  a  detailed  visual  inspection  to  detect 
damage  of  the  bushings  of  each  MLG  trailing 
arm,  in  accordance  with  Section  2.B(2)  of 
Domier  Alert  Service  Bulletin  ASB-328-32- 
019.  dated  September  17, 1997. 

(c)  If  no  damage  or  migration  is  detected 
during  the  inspection  required  by  paragraph 
(a)  or  (b)  of  this  AD  wtthin  300  flight  hours 
after  the  inspection,  and  thereafter  at 
intervals  not  to  exceed  300  flight  hours, 
conduct  a  detailed  visual  inspection  to  detect 
damage  of  the  bushings  of  each  MLG  trailing 
arm,  in  accordance  with  Section  2.B(2)  of 
Domier  Alert  Service  Bulletin  ASB-328-32- 
019,  dated  September  17, 1997. 

(d)  If  any  damage  or  migration  is  detected 
during  any  inspection  required  by  paragraph 
(a),  (b),  or  (c)  of  this  AD,  prior  to  further 
flight,  replace  any  affected  bushing  in 
accordance  with  Section  2.B(2)  of  Domier 
Alert  Service  Bulletin  ASB-328-32-019. 
dated  September  17, 1997.  Thereafter,  except 
as  provided  by  paragraph  (e)  of  this  AD, 
continue  to  inspect  the  bushings  in 
accordance  with  paragraph  (c)  of  this  AD. 

(e)  For  airplanes  on  which  all  bushings  of 
both  MLG  trailing  arms  have  been  replaced 
in  accordance  with  Domier  Alert  Service 
Bulletin  ASB-328-32-0ig,  dated  September 
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17. 1997:  Within  3.000  flight  hours  after 
replacement  of  the  bushings,  and  thereafter  at 
intervals  not  to  exceed  300  flight  hours, 
inspect  the  new  bushings  in  accordance  with 
paragraph  (c)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustmenf of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Mole  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116.  . 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Domier  Alert 
Service  Bulletin  ASB-326-32-019.  dated 
September  17. 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a]  and  1  CFR  part  51 .  Cbpies  may  be 
obtained  from  Domier  Deutsche  Aerospace, 
P.O.  Box  1103.  D-82230  Wessling.  Federal 
Republic  of  Germany.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Rentoo. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

(i)  This  amendment  becomes  efCective  on 
December  3. 1997. 

Issued  in  Ronton.  Washington,  on 
Novembar  10. 1997. 
DureU  M.  Pedervon. 
Acting  Manager,  Transport  Airplane 
DinctoratB,  Aircraft  Certification  Service. 
(FR  Doc  97-30103  Filed  11-17-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctol  Na  97-NM-28&-AO;  Anwndnwnt 
39-10209;  AO  97-24-02] 

RIN  2120-AA64 

Airworttitnass  Directives;  Bombardier 
lyiodel  CL-600-1A11.  -2A12,  and 
-2B16  Series  Airplanes 

AOaCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  certain  Bombardier  Model 
CL-600-1A11.  -2A12.  and  -2B16  series 
airplanes.  This  action  requires  repetitive 
inspections  to  detect  cracks  of  a  certain 
bulkhead  web  of  the  fuselage  at  certain 
locations,  and  repair,  if  necessary.  This 
amendment  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  in  this  AD  are  intended  to 
detect  and  correct  cracking  in  the 
pressure  bulkhead  at  frame  station  (FS) 
409.00.  which  could  result  in 
imcontrolled  depressurization  of  the 
airplane  and/or  reduced  structural 
integrity  of  the  fuselage. 
DATES:  Effective  December  3.  1997. 

The  incorporation  by  reference  of 
certain  pubhcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  December 
3. 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
December  18. 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Acuninistration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
285-AD.  1601  Land  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  inlormation  referenced  in 
this  AD  may  l>e  obtained  from 
Bombardier.  Inc.,  Canadair.  Aerospace 
Group.  P.O.  Box  6087.  Station 
Centreville.  Montreal,  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton.  Washington;  or  at 
the  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor.  Valley  Stream.  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer. 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  Engine  and  Propeller 
Directorate.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York 
11581;  telephone  (516)  256-7526;  fax 
(516)  568-2716. 

SUPPLEMBfTARY  INFORMATION:  Transport 
Canada  Aviation  (TCA).  which  is  the 
airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  cei^ain 
Bombardier  Model  CL-600-1A11. 
-2A12,  and  -23 16  series  airplanes.  TCA 
advises  that  the  structiual  configuration 
of  these  airplanes  at  frame  station  (FS) 
409.00  is  similar  to  that  of  Bombardier 


Model  CL-60Q-2B19  (llegional  Jet 
Series  100  and  200)  series  airplanes, 
which  was  shown  to  have  a 
pressurization  problem  caused  by 
fatigue  cracking  in  the  underfloor 

Eressure  bulkhead  of  the  fuselage.  TCA 
as  received  several  reports  of  cracking 
at  this  same  location  on  Bombardier 
Model  CL-^OO-lAll.  -2A12.  and 
-2B16  series  airplanes.  This  condition, 
if  not  corrected,  could  result  in 
uncontrolled  depressurization  of  the 
airplane  and/or  reduced  structural 
integrity  of  the  fuselage. 

Other  Relevant  Rules 

The  FAA  previously  issued  AD  97- 
14-11.  amendment  39-10082  (62  FR 
38206,  July  17, 1997),  which  requires 
repetitive  inspections  to  detect  cracks  of 
a  certain  biilluiead  web  of  the  fuselage 
at  certain  locations,  and  repair,  if 
necessary.  That  AD  applies  to  certain 
Bombardier  Model  CL-^00-2Bl9 
(Regional  Jet  Series  100  and  200)  series 
airplanes. 

Explanation  of  Relerant  Service 
Information 

The  manufactiu^r  has  issued  Canadair 
Challenger  Service  Bulletin  601-0501, 
dated  September  12, 1997  (for  Model 
CI^-60(>-2A12  (CL-601)  and  CL-600- 
2B16  (CL-601-3A/-3R)  series 
airplanes);  Service  Bulletin  604-53-007, 
dated  September  30, 1997  [for  Model 
CL-600-2Bl6'(CL-604)  series 
airplanes];  and  Service  Bulletin  600- 
0679,  dated  September  12, 1997  [for 
Model  CL-600-1A11  (CL-600)  aeries 
airplanes).  These  service  bulletins 
describe  procedures  for  repetitive 
detailed  visual  inspections  to  detect 
fatigue  cracking  of  the  underfloor 
pressure  bulkhead  at  FS  409.00,  and 
repair,  if  necessary.  TCA  classified  these 
service  bulletins  as  mandatory  and 
issued  Canadian  airworthiness  directive 
CF-97-16,  dated  September  25. 1997,  in 
order  to  assiue  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Canada  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCA  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCA,  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
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certificated  for  operation  in  the  United 
States. 

Eiylanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t]rpe  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  the  inspections  specified  in  the 
service  bulletins  described  previously. 
In  addition,  thii  AD  requires  repair,  if 
necessary,  in  accordance  with  a  method 
approved  by  the  FAA. 

Operators  should  note  that,  while  it  is 
not  the  FAA's  normal  policy  to  allow 
flight  with  known  cracks,  this  AD  does 
permit  further  flight  widi  cracking 
within  CCTtain  limits.  The  results  of  a 
review,  conducted  by  the  manufacturer, 
revealed  that  cracking  in  the  imderfloor 
pressure  bulkhead  of  the  fuselage  will 
not  result  in  rapid  decompression  of  the 
airplane.  Therefore,  according  to  the 
review,  if  the  crack  size  limits  are 
strictly  observed  and  if  repetitive 
inspections  are  performed  at  the 
required  intervals,  cracks  that  grow 
beyond  the  limits  will  be  detected,  and 
corrective  action  taken,  before  they  can 
grow  to  a  size  that  would  create  an 
unacceptable  risk  of  structural  failure. 
Transport  Canada  Aviation  concurs 
with  die  findings  of  this  review.  In 
consideration  of  these  finftingjt  and 
based  on  the  FAA's  criteria  for  flight 
with  known  cracking,  the  FAA  has 
determined  that  further  flight  with 
cracking  within  cwtain  limits  in  the 
center  pressure  bulkhead  is  permissible 
for  an  interim  period. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currenUy  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Determination  of  Rule's  EflEsctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiective  in  less  than  15  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specificaUy  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addreesad,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-285-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatmy  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  F*rocedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
PoUcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  t 


List  of  Suli^actB  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safoty.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AntlioritT:  40  UAC  106(g),  40113, 44701, 

139.13    [Amended) 

2.  Section  39.13  is  amended  by 
adding  the  follo%ving  new  airworthiness 
directive: 


97-24-02    Boabsnliar,  Inc.:  Amendment 
39-10209.  Oockot  97-NM-285-AD. 
Applicability.  Model  CLr^OO-lAll  (CL- 
600)  seriet  airplanes,  serial  number*  1004 
tlirough  1085  inclusive:  Model  CL-600-2A12 
(CL-601)  series  airplanes,  serial  numlwts 
3001  through  3066  inclusive:  Model  CL-600- 
2B16  (CL-601-3A/-3R)  series  airplanes, 
serial  numbers  5001  through  5194  inclusive; 
Model  CL-600-2B16  (CL-604)  series 
airplanes,  serial  numlwrs  5301  through  5352 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requiremenU  of  tliis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pierfbrmance 
of  the  requirements  of  this  AD  is  afbcted.  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efCact  of  tlie  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  imless 
accomplished  previoiuly. 

To  detect  and  correct  fatigue  cracking  in 
the  underfloor  pressure  bulkhead  of  the 
fuselage,  which  could  result  in  uncontrolled 
depressurization  of  the  airplane  and/or 
reduced  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  For  Model  CL-600-1A11  (CL-600) 
airplanes:  Prior  to  the  accumulation  of  1,900 
total  landings,  or  within  100  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  cracks  at  frame  station 
(FS)  409  of  the  bulkhead  web  [part  number 
(P/N)  600-32014-71/-95/-105J,  in 
accordance  with  Canadair  Challenger  Service 
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Bulletiii  600-0679,  dated  September  12. 
1997. 

(1)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  600  landings. 

(2)  If  any  crack  is  detected  and  if  all  three 
of  the  conditions  specified  in  paragraphs 
(a)(2)(i).  (a)(2)(ii),  and  (a)(2)(iii)  of  this  AD  are 
met,  within  600  landings  or  12  months  after 
the  crack  is  detected,  whichever  occiirs  first, 
repair  the  cracking  in  accordance  with  a 
method  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AC»),  FAA. 
Engine  and  Propeller  Directorate.  Until  the 
repair  is  accomplished,  repeat  the  detailed 
visual  inspection  at  intervals  not  to  exceed 
100  landings. 

(i)  No  more  than  one  crack  exists  at  each 
comer  radius,  as  specified  in  the  service 
bulletin:  and 

(ii)  No  crack  extends  under  the  angles 
having  P/N  600-32014-13  and  P/N  600- 
32014-15  on  the  aft  side  of  the  bulkhead 
web;  and 

(iii)  No  crack  exists  in  angles  having  P/N 
800-32014-13  and  P/N  600-32014-15  on  the 
aft  side  of  the  bulkhead  web. 

(3)  If  any  cracking  other  than  that 
identified  in  paragraph  {a)(2)  of  this  AD  is 
detected,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  New  York  AGO. 

(b)  For  Model  CL-600-2A12  (CL-601),  CL- 
600-2B16  (CL-601-3A;-3R),  and  CL-60O- 
2B16  (CL-604)  series  airplanes:  Prior  to  the 
acounulation  of  1.100  total  landings,  or 
within  100  landings  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  jjerform  a 
detailed  visual  inspection  to  detect  cracks  at 
FS  409  of  the  bulkhead  web  (P/N  600-32014- 
105/-137),  in  accordance  with  Canadair 
ChaUmger  Service  Bulletin  601-0501.  dated 
Septamber  12. 1997  (for  Model  CL-600-2A12 
(CL-601)  and  CL-600-2B16  (CL-601-3A/- 
3R)  series  airplanes):  or  Canadair  Challenger 
Service  Bulletin  604-53-007,  dated 
September  30. 1997  (for  Model  CL-600-2B16 
(CL-604)  series  airplanes):  as  applicable. 

(1)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  600  landings. 

(2)  If  any  crack  is  detected  and  if  all  three 
of  the  conditions  specified  in  paragraphs 
(b)(2)(i),  (bK2Hii).  and  (b)(2)(iii)  of  this  AD 
are  met.  within  600  landings  or  1 2  months 
after  the  crack  is  detected,  whichever  occurs 
first,  repair  the  cracking  in  accordance  with 
a  method  approved  by  the  Manager.  New 
York  ACO.  Until  the  repair  is  accomplished, 
repeat  the  detailed  visual  inspection  at 
intervals  not  to  exceed  100  landings. 

(i)  No  more  than  one  crack  exists  at  each 
comer  radius,  as  specified  in  the  service 
bulletin:  and 

(ii)  No  crack  extends  under  the  angles 
having  P/N  600-32014-113  and  P/N  600- 
32014-115  (» the  aft  side  of  the  bulkhead 
web:  and 

(iii)  No  crack  exists  in  angles  having  P/N 
600-32014-113  and  P/N  600-32014-115  on 
the  aft  side  of  the  bulkhead  web. 

(3)  If  any  cracking  other  than  that 
identified  in  paragraph  (b)(2)  of  this  AD  is 
detected,  prior  to  further  flight,  repair  it  in 
accordance  with  a  method  approved  by  the 
Manager,  New  York  ACO. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Canadair  Challenger  Service 
Bulletin  600-0679.  dated  September  12. 
1997:  Canadair  Challenger  Service  Bulletin 
601-0501,  dated  September  12. 1997:  or 
Canadair  Challenger  Service  Bulletin  604- 
53-007,  dated  September  30.  1997:  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier.  Inc.,  Canadair,  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre-ville. 
Montreal.  Quebec  H3C  3G9.  Canada.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW  ,  Renton.  Washington:  or  at  the  FAA. 
Engine  and  Propeller  Directorate.  New  York 
Aircraft  Certification  Office.  10  Fifth  Sti«et. 
Third  Floor.  Valley  Stream.  New  York;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF-97- 
16,  dated  September  25. 1997. 

(f)  This  amendment  becomes  effective  on 
December  3, 1997. 

Issued  in  Renton.  Washington,  on 
November  10. 1997. 
Dairell  M.  Pederson. 
Acting  Manager.  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-30104  Filed  11-17-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  97-ANE-40-AD;  Amendment 
39-10162;  AD  97-21-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Allison 
Engine  Company  Model  250-C47B 
Turt)oshaft  Engines 


agency:  Federal  Aviation 
Administration.  DOT. 


action:  Final  nile;  request  for     ^ 
comments. 

SUMMARY:  This  amendment  supersedes 
existing  airworthiness  directive  (AD) 
96-24-09,  applicable  to  Allison  Engine 
Company  Model  250-0478  turboshaft 
engines,  that  ctirrently  requires 
replacing  the  engine  main  electrical 
harness  assembly  with  an  improved 
assembly,  disabling  the  overspeed 
solenoid,  inspecting  the  engine  control 
unit  (ECnJ)  internal  PWlO  voltage  to 
determine  electrical  noise 
characteristics,  and  replacing  units  not 
considered  serviceable.  In  addition,  the 
existing  AD  requires  adding  a  placard  to 
the  helicopter  instrximent  panel 
notifying  the  pilot  that  the  overspeed 
protection  system  is  disabled  and 
removes  a  placard  which  was  required 
by  priority  letter  AD  96-21-12;  revises 
the  Bell  Helicopter  Textron,  A  Division 
of  Textron  Canada  Ltd.  (BHTC)  Model 
407  Rotorcraft  Flight  Manual  (REM); 
and  requires  maintenance  actions  to 
clear  the  ECU  of  faults  prior  to  each 
flight.  This  amendment  continues  to 
require  replacing  the  engine  main 
electrical  harness  assembly  with  an 
improved  assembly,  but  adds  the 
requirements  to  install  a  new 
hydromechanical  unit  (HMU)  and  ECU, 
removing  the  placard  notifying  the  pilot 
that  the  overspeed  protection  system  is 
disabled,  and  revises  the  BHTC  Model 
407  RFM.  This  amendment  is  prompted 
by  the  development  of  overspeed 
protection  system  modifications  to 
reactivate  the  overspeed  solenoid  in 
conjunction  with  raising  the  power 
turbine  overspeed  trip  point  and 
revising  the  overspeed  system  to  default 
to  a  minimum  fuel  flow  in  the  event  of 
its  activation.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
imcommanded  inflight  engine 
shutdowns,  which  can  result  in 
autorotation,  forced  landing,  and 
[Kissible  loss  of  the  helicopter. 
DATES:  Effective  December  3, 1997, 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director  ' 
of  the  Federal  Register  as  of  December 
3, 1997. 

Comments  for  inclusion  in  the  Rules 
Etocket  must  be  received  on  or  before 
January  20, 1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  Attention:  Rules  Docket  No. 
97-ANE-40-AD,  12  New  England 
.Executive  Park,  Burlington,  MA  01803- 
5299.  Comments  may  also  be  sent  via 
the  Internet  using  the  following  address: 
"9-ad-engineprop@faa.dot.gov". 
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Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
•ubfect  line. 

The  service  infonnation  referenced  in 
this  AD  may  be  obtained  firom  Allison 
Engine  Company,  P.O.  Box  420,  Speed 
Code  P-40A,  Indianapolis,  IN  46206- 
0420;  telephone  (317)  230-2720,  fax 
(317)  230-3381.  This  infonnation  may 
be  examined  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Biulington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700, 
Washington.  DC. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Patricia  Bonnen.  Aerospace  Engineer. 
Chicago  Aircraft  Certification  Office. 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  E>es  Plaines,  IL  60018; 
telephone  (847)  294-7134.  fax  (847) 
294-7834. 

SUPPI^iENTARY  INFORMATION:  On 
October  11. 1996,  the  Federal  Aviation 
Administration  (FAA)  issued  priority 
letter  airworthiness  directive  (AD)  96- 
21-12,  applicable  to  Bell  Helicopter 
Textron.  A  Division  of  Textron  Canada 
Ltd.  (BHTC)  Model  407  helicopters, 
which  prohibited  further  flight.  That 
action  was  prompted  by  reports  of 
uncommanded  inflight  engine 
shutdowns  on  Allison  En^e  Company 
Model  250-C47B  turboshaft  engines 
installed  in  those  helicopters.  In  each 
case,  the  harness  failed  and  caused  the 
electronic  control  unit  (ECU)  to  go  into 
a  fail  fixed  fuel  flow  condition. 
Subsequent  pilot  action  (reduction  in 
collective),  caused  the  engine  to  reach 
the  overspeed  trip  point,  with  resultant 
default  to  zero  fuel  flow  and  engine 
shutdown.  That  condition,  if  not 
corrected,  could  result  in 
uncommanded  inflight  engine 
shutdowns,  which  can  result  in 
autorotation.  forced  landing,  and 
possible  loss  of  the  helicopter. 

FoUoMong  issuance  of  priority  letter 
AD  96-21-12,  the  investigation  revealed 
that  the  cause  of  the  uncommanded 
inflight  engine  shutdowns  was  an  ECU 
fault  to  a  fail  fixed  fuel  flow  condition, 
and  subsequent  main  rotor  and  power 
turbine  overspeed  limit  exceedances 
coincident  with  pilot  collective  input 
These  overspeed  conditions  activated 
the  analog  overspeed  trip,  which 
resulted  in  a  command  to  zero  fuel  flow 
and  engine  flameout  The  ECU  fault 
resulted  from  a  manufacturing  defect  in 
the  engine  main  electrical  harness 
assembly. 

Additionally,  in  a  related  incident 
involving  another  Allison  Engine 
Company  engine  model,  an  ECU  fault  to 
fail  fixed  fiiel  flow  was  attributed  to  the 
electrical  noise  characteristics  of  the 


ECU  internal  PWlO  voltage,  as  afiiected 
by  certain  ECU  power  modulator 
subcomponents.  This  same  power 
modulator  Pari  Number  (P/N)  was  in 
use  on  the  Allison  Engine  Company 
Model  250-C47B  engine  application. 
The  noted  ECU  power  modulator 
problem  could  have  also  led  to  the 
overspeed  condition  and  imcommanded 
engine  shutdown  described  above,  and 
was  therefore  addressed  in  the  following 
AD  action. 

On  November  15, 1996,  the  FAA 
issued  AD  96-24-09,  Amendment  39- 
9834  (61  FR  59828,  November  25, 1996), 
applicable  to  Allison  Kngin«  Company 
Model  250-C47B  turboshaft  engines,  to 
require  replacing  the  engine  main 
electrical  harness  assembly  with  an 
improved  assembly,  disabling  the 
overspeed  solenoid  (thereby 
deactivating  the  engine  overspeed 
protection  system),  inspecting  the  ECU 
internal  PWlO  voltage  to  determine 
electrical  noise  characteristics,  and 
replacing  imits  not  considered 
serviceable  due  to  excessive  electrical 
noise.  In  addition.  AD  96-24-09 
requires  adding  a  helicopter  instrument 
panel  placard  notifying  the  pilot  that  the 
overspeed  protection  system  is  disabled; 
removes  the  placard  required  by  AD  96- 
21-12  which  prohibited  further  flight; 
and  revises  the  BHTC  Model  407 
Rotorcraft  Flight  Manual  (RFM)  to      ^ 
clarify  emergency  flight  procedures  and 
to  require  maintenance  actions  to  clear 
Full  Authority  Digital  Engine  Control 
(FADEC)  fault  annimciations  prior  to 
ecu:h  flight.  That  action  was  prompted 
by  investigation  into  the  causes  of  the 
inflight  en^e  shutdowns. 

The  original  decision  to  disconnect 
the  overspeed  protection  system  was 
arrived  at  by  comparing  the  safety  of 
operating  with  the  system  enabled  to  the 
safety  of  operating  with  the  system 
disabled.  By  operating  with  the  system 
enabled,  there  was  a  likely  consequence 
of  other  FADEC  failiures  leading  to  an 
overspeed  trip  and  resulting  in  an 
engine  shutdown  as  had  happened 
previously.  Disabling  the  overspeed 
protection  system  eliminated  the 
possibility  of  inadvertent  activation  and 
engine  shutdown,  but  introduced  new 
risks  associated  with  engine  power 
turbine  shaft  failure  or  rotorcraft  drive 
train  failure  leading  to  imcontained 
blade  shedding  and  hazards  to  the 
aircraft  Based  on  service  data  for 
comparable  applications,  and  the 
estimated  length  of  time  for  a  final  fix 
to  be  designed  and  tested,  the  FAA 
considered  operations  with  the 
overspeed  protection  disabled 
acceptable.  The  redesign  of  the  system 
has  taken  longer  than  estimated,  which 
now  puts  in  question  the  original 


analysis  concerning  operations  with  the 
overspeed  protection  disabled.  The  FAA 
has  determined  that  immediate  action  is 
necessary  to  prevent  possible  turbine 
shaft  failure,  or  rotorcraft  drive  train 
failure,  from  leading  to  an  uncontained 
blade  shedding  due  to  the  lack  of 
overspeed  protection.  For  these  reasons, 
the  FAA  has  determined  that 
implementation  of  the  redesigned 
overspeed  system  must  proceed  vrithout 
further  delay. 

Since  the  isstiance  of  AD  96-24-09, 
Allison  Engine  Company  has  developed 
certain  modffications  that  raise  the 
power  turbine  overspeed  trip  point,  and 
revise  the  overspeed  system  to  default  to 
a  minimum  fuel  flow  in  the  event  of  its 
activation.  With  these  changes 
incorporated,  the  overspeed  solenoid 
can  be  reactivated.  Additionally,  a 
capacitor  was  added  to  the  ECU  PWlO 
circuit  thereby  eliminating  the 
problematic  electrical  noise 
characteristic. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of:  Allison  Knginn 
Company  Alert  Commercial  Engine      * 
Bulletin  (CEB)  A-73-6015,  Revision  1. 
dated  July  30, 1997,  and  Revision  2, 
dated  October  31, 1997,  that  describe 
procedures  for  inntnHing  a  new 
hydromechanical  imit  (HMU)  and  ECU; 
Allison  Engine  Company  Alert  CEB-A- 
73-6010,  dated  October  15, 1996,  that 
describes  replacing  the  engine  main 
electrical  harness  assembly  with  an 
improved  assembly;  and  BHTC  RFM 
BHT-407-FM-1,  Revision  5,  dated  June 
24, 1997,  that  adds  new  instructions  for 
the  revised  overspeed  system. 

Since  an  imsara  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  96- 
24—09  to  continue  to  require  replacing 
the  engine  main  electrical  harness 
assembly  with  an  improved  assembly, 
and  adds  the  requirements  to  install  a 
new  HMU  and  ECU,  to  remove  the 
placard  notifying  the  pilot  that  the 
overspeed  protection  system  is  disabled, 
and  to  revise  the  BHTC  Model  407  RFM. 
Installation  of  the  new  HMU  and  ECU 
will  reactivate  the  overspeed  solenoid  in 
conjunction  with  raising  the  power 
turbine  overspeed  trip  point  and 
revising  the  overspeed  system  to  default 
to  a  minimum  fuel  flow  in  the  event  of 
its  activation.  These  actions  must  be 
completed  by  January  31, 1998.  This 
calendar  end-date  was  determined 
based  upon  parts  availability.  The 
requirements  of  paragraph  (c)  of  this  AD 
have  been  coordinated  with  the 
Rotorcraft  Directorate.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  information 
described  previously. 
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Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
afiacting  flight  safety  and,  thus,  was  not 

!)receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
ammded  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-ANE-40-AD."  The 
postcard  will  be  aate  stamj)ed  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detomined  that  this  final  rule  does 


not  have  siifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Piticedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Proced\ues.  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  3*-9834,  (61  FR 
59828,  November  25, 1996),  and  by 
adding  a  new  airworthiness  directive, 
Amendmmt  39-10162.  to  read  as 
follows: 

97-21-09    AUiaon  Engiiie  Company: 

Amendment  39-10162.  Docket  97-ANE- 
40-AD.  Supersedes  AD  96-24-09, 
Amendment  39-9834. 
Applicability:  Allison  Engine  Company 
Model  250-C47B  turboshaft  engines,  installed 
on  but  not  limited  to  Bell  Helicopter  Textron, 
A  Division  of  Textron  Canada  Ltd.  (BHTC) 
Model  407  helicopters. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 


requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
tliis  AD  is  afiiected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (d) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  misafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  inflight  engine 
shutdowns,  which  can  result  in  autorotatioo. 
forced  landing,  and  possible  loss  of  the 
helicopter,  accomplish  the  following: 

(a)  Prior  to  further  flight,  replace  the  engine 
main  electrical  harness  assembly,  Part 
Number  (P/N)  23062796,  with  an  improved 
assembly.  P/N  23065805,  in  accordance  with 
Allison  Engine  Company  Alert  Conunerdal 
Engine  Bulletin  (CEB)  CEB-A-73-6010, 
dated  October  15, 1996. 

(b)  Prior  to  January  31, 1998,  install  a  new 
hydromechanical  imit  (HMU)  and  engine 
control  unit  (ECU)  in  accordance  with 
Allison  Engine  Company  Alert  CEB-A-73- 
6015.  Revision  1,  dated  July  30. 1997,  or 
Revision  2,  dated  October  31, 1997. 

(c)  After  completing  the  requirements  of 
paragraph  (b)  of  this  AD,  and  then  prior  to 
further  flight: 

(1)  Remove  the  "OVRSPD  SYSTEM  INOP" 
placard  required  by  paragraph  (d)  of  AD  96- 
24-09,  and 

(2)  Revise  the  FAA-approved  Rotorcraft 
Flight  Manual  (RFM)  by  removing  the  pages 
added  by  paragraph  (f)  of  AD  96-24-09.  and 
Incorporate  BHTC  Flight  Manual  BHT-407- 
FM-1,  Revision  5,  dated  June  24, 1997. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Chicago 
Aircraft  Certification  Office.  Operators  rfiall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  Aircraft  Certification 
Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Chicago 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following 
service  documents: 


Document  No. 


ANson  Engine  Company  Alert.  CEB-A-73-6010 

Total  Pages:  7 
Aitoon  Engine  Company  Alert,  CEB-A-73-6015 


Pages 


1-7 
1-4 


Revision 


Original 
1  


Date 


Oct.  15. 1996. 
July  30. 1997. 
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Document  No. 

Pages 

Revision 

Date 

Total  Pages:  4 
Allison  Engine  Company  Alert.  CEB-A-73-6015 

Total  pages:  4 
BHTC  Flfi^t  IVlanual  BHT-407-FM-1 

1-4 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RJ^ster  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Allison  Engine  Company,  P.O.  Box  420, 
Speed  Code  P-40A,  Indianapolis,  IN  46206- 
0420;  telephone  (317)  230-2720,  fax  (317) 
230-3381.  Copies  may  be  inspected  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC 

(h)  This  amendment  becomes  effective  on 
December  3. 1997. 

Issued  in  Burlington,  Massachusetts,  on 
November  10. 1997. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-30201  Filed  11-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

COPP-800660:  FRL  575»-q 

RIN2070-AB78 

Fenarimol;  Pesticide  Toleranoee  for 
Emergency  Exemptions 

AiQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
fenarimol  in  or  on  filberts.  This  action 
is  in  response  to  EPA's  granting  of  an 
emergency  exemption  tmder  section  18 
of  the  Federal  bisecticide.  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  filberts.  This  relation 
estaolishes  a  maximum  permissible 
level  for  residues  of  fenarimol  in  this 
food  commodity  pursuant  to  section 
4080)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
December  31, 1998. 
DATES:  This  regulation  is  effsctive 
November  18, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  20, 1996. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300559], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708, 401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  vdth  the  Hearing  Cleric  identified 
by  the  docket  control  niunber,  [OPP- 
300559],  must  also  be  submitted  to: 
Public  iafonnation  and  Records 
Integrity  Branch.  Information  Resources 


and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  E)C  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  «2, 1921 
Jeflerson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Cleric 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  wiU  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300559].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  268,  Crystal  Mail 
#2. 1921  Jefierson  Davis  Hwy., 
Arlington,  VA.  (703)  308-9363;  e-mail: 
odiott.olgaOepamail.epa.gov. 
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aUPPLBHENTARY  MFORMATKM:  EPA  on  its 
own  initiative,  pursuant  to  section 
408(e]  and  (I)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  fungicide 
fanarimol,  in  or  on  filberts  at  0.02  part 
per  million  (ppm).  This  tolerance  will 
expire  and  is  revoked  on  December  31, 
1998.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

L  Backgroond  and  Statiitiny  Antiioritjr 

The  Food  Quality  Protection  Act  of 
1996  (PQPA)  CPub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Fwleral  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C 
301  et  seq.,  and  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C  136  et  seq  .  The  FQPA 
amendments  went  into  efiiect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safiaty  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time- limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL  5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 


governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tol^^nce  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exnnption  for  Fenarimol 
on  Filberts  and  FFDCA  Tolerances 

The  state  of  Oregon  availed  itself  of 
the  authority  to  declare  a  crisis 
exemption  to  use  fenarimol  for  control 
of  the  Eastern  filbert  blight 
Anisognumna  anomala  in  hazelnuts 
filberts.  A.  AnomaJa  is  a  fungus  with  a 
long  life  cycle.  A  ma)or  infection  center 
was  discovered  east  of  Portland,  Oregon 
in  1986,  and  recent  surveys  have 
detected  the  disease  scattered  through 
the  northern  production  areas  of  the 
Willamette  Valley.  Without  controls  the 
disease  renders  an  orchard 
unproductive  within  4  years  of 
infection.  Since  Oregon  produces  98% 
of  the  hazelnuts  in  tine  United  States  the 
entire  U.S.  production  is  at  risk.  EPA 
has  authorized  under  FIFRA  section  18 
the  use  of  fenarimol  on  filberts  for 
control  of  the  Eastern  filbert  blight  in 
Oregon.  After  having  reviewed  the 
submission,  EPA  concius  that 
emergency  conditions  exist  for  thia 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
fenarimol  in  or  on  filberts.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408G)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawfnl.  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 


expire  and  is  revoked  on  December  31, 
1998,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  filberts 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being    . 
approved  under  emergency  conditions 
Q'A  has  not  made  any  decisions  about 
whether  fenarimol  meets  EPA's 
registration  requirements  for  use  on 
filberts  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
fenarimol  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Oregon  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  fenarimol,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

nL  Risk  AaaeMment  and  SUtutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  rislLS  bom  aggregate 
exposure  to  pesticide  residues.  Firat, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  eSiects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

If  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  efiiects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
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uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
hiunan  health.  An  imcertainty  fector 
(sometimes  caUed  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infents  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  rislcs  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertain^  fector. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  natiu«  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
difiisrent  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term."  and  "chronic"  risks.  These 


assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposiire  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  bora  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment  iiistorically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  irom  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typictdly  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposiires  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assimiptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  bom  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  coven  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposiue.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 


B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
^oundwater  or  surface  vrater  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multipljring  the  average 
daily  consiunption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumera,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  {>oses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
acciuate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assiuned  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposiuB  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
non-nuraing  infants  <  1  year  old  was  not 
regionally  based. 
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IV.  Aggregate  Risk 
DetBTminatinn  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenarimol  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
fenarimol  on  filberts  at  0.02  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natvire  of  the 
toxic  effects  caused  by  fenarimol  are 
discussed  below. 

1.  Acute  toxicity.  The  Agency 
determined  that  the  NOEL  of  13  mg/kg/ 
day,  based  on  hydronephrosis  at  the 
lowest  effect  level  (LEL)  of  35  mg/kg/ 
day,  from  a  developmental  study  in  rats 
should  be  used  to  assess  acute  dietary 
risks  from  residues  of  fenarimol.  This 
risk  assessment  wUl  evaluate  risk  to 
females  13-t-  years  old,  the  population 
subgroup  of  concern. 

2.  Short  -  and  intermediate  -  term 
toxicity.  The  Agency  determined  that 
the  NOEL  of  13  mg/kg/ day  from  the  rat 
developmental  study  should  be  used  to 
assess  risks  from  short-  and 
intermediate-term  exposures  to  residues 
of  fenarimol.  At  the  LEL  of  35  mg/kg/ 
day,  there  was  hydronephrosis. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenarimol  at 
0.065  milligrams/kilogramyday  (mg/kg/ 
day).  This  RfD  is  based  on  a  2-year  rat 
feeding  study  with  a  NOEL  of  6.5  mg/ 
kg/ day  and  an  uncertainty  factor  of  100 
based  on  fatty  change  in  the  liver  at  the 
LEL  of  13  mg/kg/day. 

4.  Carcinogenicity.  The  Agency's 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  fenarimol  as  a 
Group  E  (non-carcinogenic  in  hiunans) 
chemical. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.421)  for  the  residues  of 
fenarimol  (alpha-(2  chlorophenyl)- 
alpha-(4-chlorophenyl)-5- 
pyrimidinemethanol),  in  or  on  a  variety 


of  raw  agrictiltiual  commodities  at 
levels  ranging  from  0.003  ppm  in  milk 
to  0.1  ppm  in  apples,  pears  and  pecans. 
Tolerances  have  also  been  established 
for  residues  of  fenarimol  and  its 
metabolites  (alpha-(2-chloropbenyl)- 
alpha-(4-chlorophenyl)-l  ,4-dihydro-5- 
pyrimidinemethanol,  and  5-[2- 
chlorophenyl)-(4-chlorophenyl)methyI]- 
3,4-dihydro-4-pyTimidinol  measured  as 
the  total  of  fenarimol  and  5-[(2- 
chlorophenyl)-(4-chlorophenyl)methyl]- 
3,4-dihydro-4-pyrimidine  (calculated  as 
fenarimol))  ranging  bom  1.0  ppm  for 
cherries  to  0.02  ppm  for  grapes.  For  this 
Section  18  only,  die  Agency  determined 
that  the  residue  of  concern  in  filberts  is 
parent  fenarimol.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  frtim  fenarimol  as 
follows: 

L  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occiuring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
TMRC  estimates.  The  resulting  high-end 
exposure  estimate  of  0.01  mg/kg/day 
results  in  a  dietary  (food  only)  MOE  of 
1300  for  females  13+  yean.  This  MOE 
should  be  viewed  as  a  conservative  risk 
estimate.  Refinement  of  the  risk 
assessment  using  antici(>ated  residue 
values  and  percent  crop-treated  data 
would  result  in  a  lower  acute  dietary 
risk  estimate. 

ii.  Chronic  exposure  and  risk.  For  the 
chronic  dietary  (food  only)  risk 
assessment,  the  Agency  assumed  that 
100%  of  filberts  and  all  other 
commodities  having  fenarimol 
tolerances  will  contain  fenarimol 
residues  and  those  residues  would  be  at 
the  tolerance  level.  These  assiunptions 
result  in  an  over  estimate  of  human 
dietary  exposure.  Thus,  in  making  a 
safety  determination  for  this  tolerance, 
HED  is  taking  into  account  this 
conservative  exposure  assessment.  The 
existing  fenarimol  tolerances  (published 
and  pending,  and  including  the 
necessary  Section  18  tolerance)  result  in 
a  TMRC  that  is  equivalent  to 
percentages  of  the  RfD  that  range  from 
1%  for  the  U.S.  population  to  3%  for 
non-nursing  infants  <  1  year  old. 

2.  From  drinking  water.  Based  on 
available  data  used  in  EPA's  assessment 
of  environmental  risk,  fenarimol  is  not 
expected  to  leach  to  groundwater. 
Information  on  its  persistence  is 
inconclusive.  There  is  no  information 
on  the  persistence/mobility  of  fenarimol 
metabolites/degradates.  There  are  no 
established  Maximum  Contaminant 
Levels  for  residues  of  fenarimol  in 
drinking  water  and  no  Health  Advisory 


Levels  for  this  active  ingredient  in 
drinking  water  have  been  issued. 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide,  hi  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (Rfi)'s  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  edl  below  the  level  that 
would  cause  fenarimol  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
fenarimol  in  water,  even  at  the  higher 
leveb  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  frt)m  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Fenarimol  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  ornamentals,  turf  and  lawns. 
There  are  no  indoor  residential  uses  for 
fenarimol.  Based  on  the  nature  of  the 
outdoor  residential  uses,  the  EPA 
concludes  that  chronic  residential 
exposure  scenarios  do  not  exist  for 
fenarimol.  Short  and/or  intermediate 
term  exposure  scenarios  may  exist. 
However,  the  Agency  currentiy  lacks 
sufficient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for  many 
pesticides,  including  fenarimol. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumidative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
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policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  wle  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  droendent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  an  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenarimol  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
riak  assesamenL  For  the  purposes  of  this 
tolerance  action/therefore.  EPA  has  not 
assumed  that  fenarimol  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  far  U.S.  Population 

1.  Acute  risk.  For  the  population 
subgroup  of  conc«n,  females  13-f  years, 
the  Agency  estimated  an  MOE  value  of 
1300  for  the  acute  aggregate  dietary 
(food  only)  risk  from  exposures  to 
fsnaiimoi  residues.  Despite  the  potential 
for  exposure  to  fenarimol  in  drinking 


water  and  bom  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern. 

2.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  fenarimol  from  food  will 
utilize  1%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  in&nts  <  1  year 
old.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
I>B8pite  the  potential  for  exposure  to 
fenarimol  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  ofthe  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  wrill  result  from  aggregate 
exposure  to  fenarimol  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term 

aggregate  exposure  takes  into  account 
chronic  dietary  food  and  water 
(considmed  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  Based  on  the 
registered  uses  of  fenarimol  short  and/ 
or  intermediate  term  exposure  scenarios 
may  exist  However,  the  Agency 
currentiy  lacks  sufficient  residential- 
related  exposure  data  to  complete  a 
comprehensive  residential  risk 
assessment  for  many  pesticides, 
including  fenarimol. 

D.  Aggregate  Risks  and  Determinatioa  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  fta  infants  and 
children —  a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infents  and  children  to  residues  of 
fenarimol,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  3-genention 
reproduction  study  in  the  rat  and 
reproduction  studies  in  mice  and  guinea 
pigs.  The  developmental  toxicity  studies 
are  designed  to  evaluate  adverse  effects 
on  the  developing  organism  resulting 
from  maternal  pesticide  exposure 
during  gestation.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  ten-fold 
margin  of  safety  for  in&nts  and  children 
in  the  case  of  threshold  effects  to 
account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  detennines  tiiat  a  different 
margin  of  safety  mrill  be  safe  for  infents 


and  children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  fectors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100-fold 
safety  fector  and  not  the  additional  ten- 
fold safety  fector  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  imusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
safety  factor. 

b.  uevelopmental  toxicity  studiee—- 
Rats.  The  maternal  (systemic)  NOEL  ' 
was  13  mg/kg/day,  based  on  decreased 
weight  gain  at  the  LOEL  of  35  mg/kg/ 
day.  The  developmental  (fetal)  NOEL 
was  13  mg/kg/day  based  on 
hydronephrosis  at  the  LOEL  of  35  mg/ 
kg/day.  Rabbits:  The  maternal  (systemic) 
NOEL  was  35  mg/kg/day,  the  highest 
dose  tested  (HDT).  The  developmental 
(fetal)  NOEL  was  35  mg/kg/day  (HDT). 

c.  Reproductive  toxcity  study— Rats, 
In  a  3-generation  rat  reproduction  study, 
the  jnateroal  (systemic)  NOEL  was  5.0 
mg/kg/day,  based  on  increased  gestation 
time,  and  delayed  onset  of  parturition  at 
the  LOEL  of  17.5  mg/kg/day.  The 
developmental  (pup)  NOEL  was  5.0  mg/ 
kg/day,  based  on  decreased  pup  survival 
and  hydronephrosis  at  the  JJOEL  of  17.5 
mg/kg/day.  "The  reproductive  NOEL  was 
2.5  mg/kg/day,  based  on  anti-fertility 
effects  in  males,  and  dystocia  in  feniales 
at  the  LEL  of  5.0  mg/kg/day. 

d.  Pre-  and  post-natal  sensitivity. 
Based  on  the  developmental  toxicity 
studies  discussed  above,  for  fenarimol 
there  does  not  appear  to  be  a  special 
sensitivity  for  pre-natal  effects.  However 
based  on  the  developmental  finrfing  of 
hydronephrosis  in  the  rat  study,  an 
acute  dietary  risk  assessment  was 
performed  for  females  13+  years  of  age. 

Based  on  the  reproductive  toxicity 
studies  discussed  above  and  other 
reviewed  data  for  fenarimol,  there  does 
not  appear  to  be  a  special  sensitivity  for 
post-natal  effects.  "The  major 
reproductive  findings  in  the  rat  (post- 
natal male  infertility  and  dystocia  and 
related  effects  in  females)  were 
concluded  to  be  speties-specific 
findings  by  the  Agency.  Reproduction 
studies  in  mice,  rabbits,  and  guinea  pigs 
did  not  demonstrate  the  reproductive 
concerns.  Mechanistic  data  also 
substantiate  the  species-specific 
conclusion. 

e.  Conclusion.  The  EPA  concludes 
that  reliable  data  support  use  of  the 
standard  100-fold  margin  of  exposure/ 
uncertainty  feclor  and  that  an  additional 
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margin/bctor  is  not  needed  to  protect 
infants  and  children. 

2.  Acute  risk.  The  acute  dietary  MOE 
(food  only)  was  calculated  to  be  1300  for 
females  13+  years  (accounts  for  both 
maternal  and  fetal  exposure).  These 
MOE  calculations  were  based  on  the 
developmental  NOEL  in  rats  of  13  mg/ 
kg/day.  This  risk  assessment  assumed 
100%  crop-treatment  with  tolerance 
level  residues  on  all  treated  crops 
consumed,  resulting  in  an  over-estimate 
of  dietary  exposiure.  The  large  acute 
dietary  MOE  calculated  for  females  13-t- 
years  provides  assurance  that  there  is  a 
reasonable  certainty  of  no  barm  for 
females  13-t-  years.  Despite  the  potential 
for  exposure  to  fenarimol  in  drinking 
water,  the  Agency  does  not  expect  the 
aggregate  exposure  (food  plus  water)  to 
exceed  the  Agency's  level  of  concern  for 
acute  dietary  exposure. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assiunptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fenarimol 
from  food  will  utilize  a  percentage  of 
the  RfD  that  ranges  from  1%  percent  for 
children  (1-6  y^s.^  up  to  3%  percent  for 
non-nursing  infants  <1  year  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  fenarimol  in  drinking 
water  EPA  does  not  expect  the  aggregate 
exposure  to  exceed  100%  of  the  RfD. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infonts  and  children  from  chronic 
aggregate  exposure  to  fenarimol 
residues. 

4.  Short-  or  intermediate-term  risk. 
Based  on  the  registered  uses  of 
fsnaniaol  short  and/or  intermediate 
term  exposure  scenarios  may  exist 
However,  the  Agency  currently  lacks 
sufBcient  residential-related  exposure 
data  to  complete  a  comprehensive 
residential  risk  assessment  for  many 
pesticides,  including  fenarimol. 

V.  Odwr  Consideratioiis 

A.  Metabohsm  In  Plants  and  Animals 

The  nature  of  the  residue  of  fenarimol 
in  filberts  has  not  been  directly 
determined.  Metabolism  studies  with 
fenarimol  in  apples  and  cherries 
indicate  that  the  parent  compound  is 
the  only  significant  residue.  For  the 
purpose  of  this  tolerance,  EPA  will 
translate  these  data  to  filberts.  For  this 
tolerance  only,  EPA  concludes  that  the 
residue  of  concern  in  filberts  is  parent 
fenarimol.  There  are  no  livestock 
foedstufEs  derived  from  filberts.  Thus, 


the  livestock  metabolism  and  magnitude 
of  residues  in  meat,  milk,  poultry  and 
eggs  are  not  a  concern  for  this  section 
18. 

B.  Analytical  Enforcement  Methodology 

Analytical  methodology  exists  for  the 
enforcement  of  currently  established 
tolerances  for  fenarimol. 

C.  Magnitude  of  Residues 

Residues  of  fenarimol  are  not 
expected  to  exceed  0.02  ppm  in/on 
filberts  as  a  result  of  this  section  18  use. 

D.  International  Residue  Limits 

There  are  no  Codex,  Mexican  or 
Canadian  Maximiun  Residue  Limits 
(MRL)  for  fenarimol  mJon  filberts.  Thus, 
harmonization  with  Mexico  and  Canada 
are  not  an  issue  for  this  section  18. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fenarimol  in  filberts  at 
0.02  ppm. 

Vn.  Obiectiona  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regxilations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  20,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Qerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  inclxule  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 


request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  accoimt 
imcontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

EPA  has  established  a  record  for  this 
ruleomking  under  docket  control 
number  (OPP-300559|  (including  any 
conunents  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  Tha  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  «2. 1921  Jefierson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 

directly  to  EPA  at: 
opp-aocketOepaiiiail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
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record  maintained  at  the  Virginia 
address  in  "AIH3RESSES"  at  the 
beginning  of  this  document 

DL  Regnlatory  Aaeesament 
Kaqniraments 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408  (1)(6).  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
tjrpes  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA).  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federd  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  PR  7629,  Fdiniary  16, 
1994),  or  require  OKfB  review  in 
accordance  with  Executive  Order  13045, 


entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issxiance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Ageiu:y  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
advwsely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  fectual  basis  for  the  Agency's 
generic  certffication  for  tcderance 
acations  published  on  May  4, 1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Cotmsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Siihmferion  to  Congreas  and  the 
General  Aoooantlng  Office 

Under  5  U.S.C.  80l(aHlHA),  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 


Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Regisler. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

List  of  Subfects  in  40  CFR  Part  IM 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  30, 1997. 

Fg4ar  Caolkins, 

Acting  Director,  Registration  Division,  Offioe 
ofPaiicide  Programs. 

Therefore,  40  CFR  chapter  I  is 
"amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatboritj:  21  U.S.C  346a  and  371. 

2.  In  §180.421,  by  alphabetically 
adding  "Filberts"  to  the  table  in 
paragraph  (b)  to  read  as  follows: 


f180.421    Fenilinol; 


for 


(b)  Section  18  emergency  exemptions. 


Commodity 


Parts  per  million 


Expir^ion/Revocation  Date 


0.02 


12/31/96 


[FR  Doc  97-30252  Filed  11-17-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Paris  land  97 

[ET  Dodnt  Na  9»-62;  FCC  ffZ-aoq 

Guidelines  for  EvaHialing  the 
Bmnroninemai  enecisoi 
Radlolrequency  Radiation 

AQBICY:  Federal  Communications 

Commission. 

/ACTION:  Correcting  amendment 

SUMMARY:  On  September  12. 1997  (62 
FR  47960),  the  Conunission  published 
final  rules  in  the  Second  Memorandum 
Opinion  and  Order,  which  deals  with 
the  transition  p«iod  for  implementing 
new  guidelines  for  human  exposure  to 
ladiofrequency  (RF)  electromagnetic 


fields;  and  the  criteria  for  determining 
whethm  amateur  radio  stations  must 
perform  routine  environmental 
evaluations  for  human  exposure  to  RF 
fields.  The  Commission  is  correcting  the 
amendatory  language  and  table  to 
ensure  that  the  amendments  are 
properly  incorporated  in  the  1998 
revision  of  the  Code  of  Federal 
Regulations. 

EFFECTIVE  DATE:  October  15, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  F.  Cleveland,  Office  of 
Engineering  and  Technology,  Federal 
Communications  Commission.  (202) 
418-2464. 

SUPPLEMEKTARY  INFORMATION: 
Background 

The  Commission  is  correcting 
§  l.l307(bK4)  and  §97.l3(cHl)  of  the 
Commission's  rules,  47  CFR  1.1307(b)(4) 
and  47  CFR  97.13(c)(1),  as  modified  in 
Guidelines  for  Evaluating  the 
Environmental  Effects  of 


Radiofrequency  Radiation,  Second 
h^morandum  Opinion  and  Order, 
published  in  Federal  Register  62  FR 
47960,  September  12, 1997,  and  62  FR 
49557,  September  22, 1997.  The  first 
rule  deals  with  the  transition  period  fior 
implementing  new  guidelines  for 
human  ejcposure  to  radiofrequency  (RF) 
electromagnetic  fields.  This  rule,  as 
published,  omits  language  that  was 
needed  to  clarify  the  Commission's 
policy  on  implementation  of  the  new 
guidelines.  The  second  rule  deals  with 
criteria  for  determining  whether 
amateur  radio  stations  must  perform 
routine  environmental  evaluations  for 
human  exposure  to  RF  fields. 

Need  for  Correction 

The  rule,  as  published,  contained 
misleading  language  and  an  entry  was 
missing  from  a  table  that  is  necessary  for 
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defining  the  criteria  under  which 
certain  stations  are  subject  to 
evaluation. 

List  crfSubiects  in  47  CFR  Parts  1  and 
97 

Radio,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  47  CFR  parts  1  and  97 
are  corrected  by  making  the  following 
correcting  amendments: 

r 

PAFTT  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Antfaority:  47  U.S.C  151. 1S4,  303  and 

309(j).  unless  otherwise  noted,  and  Section 
704  of  the  Telecommunications  Act  of  1996. 

f  1.1307    [Corrected] 

2.  Section  1.1307(b)(4)  introductory 
text  is  corrected  to  read  as  follows: 

§1.1307    Acttons  which  may  have  a 
atgnWcant  environmental  effect,  for  which 
Environmental  Aaaaasmenta  (EAa)  must  be 


PART  97— AMATEUR  RADIO  SERVICE 

1,  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066. 1082,  as 
amended;  47  U.S.C  §S  154.  303.  Interpret  or 
apply  48  Stat  1064-1068,  1081-1105,  as 
amended;  47  U.S.C  $$  151-155,  301-609, 
unless  otherwise  noted. 

f  97.13    (Correctadl 

2.  Section  97.13(c)(1)  and  the  table 
contained  therein  are  corrected  to  read 
as  follows: 

S97.13    Restrtcttons  on  station  location. 


(c)  •  •  • 

(1)  The  licensee  must  perform  the 
routine  RF  environmental  evaluation 
prescribed  by  §  1.1307(b)t)f  this  chapter, 
if  the  power  of  the  licensee's  station 
exceeds  the  limits  given  in  the  following 
table: 


(4)  Transition  Provisions. 

Applications  filed  with  the  Commission 
prior  to  October  15,  1997  (or  January  1, 
1998,  for  the  Amateur  Radio  Service 
only),  for  construction  permits.  licenses 
to  transmit  or  renewals  thereof, 
modifications  in  existing  facilities  or 
other  authorizations  or  renewals  thereof 
require  the  preparation  of  an 
Environmental  Assessment  if  the 
particular  facility,  operation  or 
transmitter  would  cause  human 
exposure  to  levels  of  radiohequency 
radiation  that  are  in  excess  of  the 
requirements  contained  in  paragraphs 
(b)(4)(i)  through  (b)(4)(iii)  of  this 
section.  In  accordance  with  §  1.1312,  if 
no  new  application  or  Commission 
action  is  required  for  a  licensee  to 
construct  a  new  facility  or  physically 
modify  an  existing  facility,  e.g., 
geographic  area  licensees,  and 
construction  begins  on  or  after  October 
15, 1997,  the  licensee  will  be  required 
to  prepare  an  Environmental 
Assessment  if  construction  or 
modification  of  the  facility  %vould  not 
comply  with  the  provisions  of 
paragraph  (b)(1)  of  this  section.  These 
transition  provisions  do  not  apply  to 
applications  for  equipment 
authorization  or  use  for  mobile,  portable 
and  unlicensed  devices  as  specified  in 
paragraph  (b)(2)  of  this  section. 


Evaluation  required  if 

Wavelength  t)and 

power '  (watts)  ex- 

ceeds 

INF 

160  m .-. 

500 

HF 

80  m  ..„ 

500 

75  m  — — 

500 

40  m 

500 

30  m 

425 

20  m 

225 

17  m 

125 

15  m 

100 

12  m . 

75 

10  m 

50 

VHF  (all  bands) _ 

50 

UHF 

70  cm 

70 

33  cm 

150 

23  cm »... 

200 

13  cm  _ 

250 

SHF  (all  bends) 

250 

EHF  (ail  bands) 

250 

Repeater  stations  (aN 

non-buikMng-fnounted 

bands). 

antennas:  he«ght 

above  ground  level 

to  lowest  point  of 

antenna  <10m  and 

power  >600  W  ERP 

buktng-mounted 

antennas:  power 

>600WERP 

^  Power  «  PEP  input  to  anterma  except,  for 
repeater  stations  only,  power  exclusion  is 
based  on  ERP  (effective  radiated  power). 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

[FR  Doc  97-30174  FUed  11-17-97;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMM»SION 

47  CFR  Part  25 

[CO  Oodwt  Na  92-297;  FCC  97-37q 

Ka-Band  Satallita  Application  and 
Ucansing  PTX>oeduras 

AOBICY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule  with  request  for 

comments.  * 

*  — ^_^_^— ^— ^^^— ^-.— — ^— ^^^— 

summary:  With  this  Report  and  Order, 
the  Commission  adopts  licensing 
qualification  requirements  and  service 
rules  for  a  new  generation  of  fixed- 
satellite  service  ("FSS")  systems  in  the 
Ka-band.  ■  These  systems  have  the 
potential  to  provide  a  wide  variety  of 
broadband  interactive  digital  services  in 
the  United  States  and  around  the  world 
including:  voice,  data,  and  video; 
videoconferencing;  facsimile;  computer 
access  and  teiemedicine.  The  systems 
can  provide  direct-to-home  services, 
potentially  allowing  customers  to 

f>articipate  in  activities  from  distance 
earning  to  interactive  home  shopping. 
The  rules  established  here  provide 
guidelines  for  the  new  Ka-band  satellite 
systems  to  commence  operation. 
DATES:  The  adopted  rule  changes  will . 
become  effective  January  20, 1998, 
except  §  25.l4S(g),  which  will  became 
effective  upon  OMB  approval.  The 
Conunission  will  pubUsh  a  document 
announcing  the  effective  date  of 
S  25.145(g)  following  approval  of  the 
information  collection  request  by  OMB. 
Comments  are  requested  on  the 
information  collection  concerning 
Section  25.145(g)  and  may  be  filed  on  or 
before  January  20,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Gilsenan,  International  Biueau, 
Satellite  Policy  Branch,  (202)  418-0757; 
Kathleen  Campbell,  International 
Bureau.  Satellite  Policy  Branch  (202) 
418-0753.  For  additional  informaticoi 
concerning  the  information  collection 
contained  in  this  Report  and  Order 
contact  Judy  Boley  at  (202)  418-0214,  or 
via  the  bitemet  at  jboley^ccgov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  92-297; 
FCC  97-378.  adopted  October  9. 1997. 
and  released  October  15, 1997.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
diuing  normal  business  hours  in  the 


■  The  term  Ka-band  generally  refers  to  the  spaca- 
to-earth  (downlink)  frwjuoncles  at  17.7-20.2  GHi 
and  the  corresponding  earth-to-space  (uplink) 
frequencies  at  27.5-30.0  GHz,  or  the  "28  GHx 
band."  This  Report  and  Order  pertains  only  to  U.S. 
commeicial  satellite  systems  in  the  Ka-band. 
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FCC  Refiarence  Center  (Room  239),  1919 
M  Street,  N.W.  Washington.  D.C..  and 
also  may  be  purchased  from  the 
CommissicHi's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  N.W., 
Suite  140.  Washington.  D.C  20037. 

Paperwork  Reduction  Act 

Section  25.143(g)  contains  an 
information  collection  which  requires 
OMB  approval.  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.  (TOA)),  the  Commission  is 
planning  to  submit  an  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  and  is  soliciting  comments  on 
the  information  collection.  The  PRA 
requires  the  Commission  to  seek 
comment  on  new  or  modified 
information  collections  for  a  sixty  day 
period.  Therefore,  the  Commission  is 
soliciting  comment  on  the  information 
collection  described  below.  Comments 
should  address:  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimirit  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  No.:  306O-XXXX. 

Title:  Section  25.145(g)— Aepoiting 
Requimnents. 

Form  No.:  N/A. 

Type  of  Review:  New. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Numher  of  Respondents:  20. 

Estimated  Time  Per  Response:  The 
Commission  estimates  all  respondents 
will  hire  an  attorney  or  legal  assistant  to 
complete  the  form.  The  time  to  retain 
these  services  is  2  hotus  per  respondent. 

Total  Aimual  Burden :  40  hours. 

Estimated  Ck>8ts  Per  Respondent: 
$300.  This  includes  the  charges  for 
hiring  an  attorney,  legal  assistant,  or 
engineer  at  $150  an  hour  to  complete 
the  submissions. 

Needs  and  Uses:  In  accordance  with 
the  Commimications  Act,  the 
information  collected  will  be  used  by 
the  Commissfonto  insure  that  licensees 
are  in  compliance  with  the 
Commission's  rules  and  policies  and 
will  assist  the  Commission  in 
determining  whether  operations  are  in 
the  public  interest 


Samniary  of  Report  and  Order 

1.  The  Ka-band  is  allocated  for  fixed 
service,  FSS,  and  mobile  service.^  In 
July  1995.  the  Commission  adopted  a 
Ttdrd  Notice  of  Proposed  Rulemaking 
proposing,  among  other  things,  a  band 
segmentation  plan  that  was  diasigned  to 
accommodate  both  terrestrial  and 
satellite  communication  systems.^ 
Specifically,  we  proposed  discrete  band 
segments  for  the  opmation  of  terrestrial 
Local  Multipoint  Distribution  Service 
("LMDS"),  GSO  FSS.  NGSO  FSS.  and 
feeder  links  for  certain  "Big  LEO" 
mobile-satellite  service  ("MSS") 
satellite  systems.  We  also  propoised  to 
apply  the  existing  rules  for  GSO  FSS 
systems  in  part  25  of  the  Commission's 
rules^  to  GSO  FSS  systems  that  will  use 
the  28  GHz  band.  We  requested 
comment,  however,  on  whether  specific 
rules,  such  as  financial  qualification 
requirements,  should  be  altered  for  Ka- 
band  satelUte  systems  and  whether  any 
additional  rules  should  be  created  for 
either  GSO  FSS  systems  or  NGSO  FSS 
systems  operating  at  Ka-band. 

2.  In  July  1996.  the  Commission 
issued  a  First  Report  and  Order  and 
Fourth  Notice  of  Proposed  Rulemaking 
adopting,  among  other  things,  a  final 
band  plui  for  the  Ka-band.^  This  plan 
was  the  culmination  of  months  of 
discussions  with  interested  parties  and 
filings  in  the  proceeding  since  the 
release  of  the  TTiirtf  NPRM.  The  band 
plan  adopted  provides  a  framework  that 
accommodates  all  conunercial  proposed 
services  in  discrete  band  segments  and 
provides  the  opportunity  to  oSsr 
iimovative  communications  services  to 
the  public.  The  plan  designates  1000 


'See  47  CFR  2.106.  The  20.5-30.0  GHz  band  is 
alao  allocated  on  a  primary  basis  to  the  Mobile- 
Satallita  Service  (MSS):  however,  in  accordance 
with  the  Intaraatioiial  Telecommunication  Union 
(ITU)  Radio  Raguladon  SS.529.  use  of  the  29.5-30.0 
GHz  band  by  the  MSS  in  Region  2  is  limited  to 
satellite  networiw  which  are  both  in  the  FSS  and 
MSS. 

'  See  Rulemaking  to  Amend  parts  1.  2,  21,  and  25 
of  the  Commission's  Rules  to  Risdeaigiiate  the  27.5- 
20.5  GHz  FraquatDcy  Band,  to  Roallocale  the  20.5- 
30.0  GHz  Fraquaocy  Band,  to  Establiah  Rules  and 
Policies  for  Local  Multipoint  Distribution  Service 
and  for  Fixed  SateUite  Services,  Third  Notice  of 
Proposed  Rulemaking,  11  FCC  Red  53  (1995).  60  FR 
43470  (August  23,  1995)  [Third NmM). 

*See47  CFR  25.114. 124.140,  and  25.210. 

'See  In  the  Matter  of  Rulemaking  to  Amend  parts 
1 ,  2,  21.  and  25  of  the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz  Frequency  Band,  to 
Reallocate  the  29.5-30.0  GHz  Frequency  Band,  to 
Establiah  Rules  and  Policies  for  Local  Multipoint 
Distribution  Service  and  for  Fixed  Satellite 
Services,  First  Report  and  Order  and  Fourth  Notice 
of  Proposed  Rulemaking.  11  FCC  Red  19005  (1996), 
61  FR  39425  (July  29. 1996)  (Fourth  Notice),  61  FR 
44177  (August  28. 1996)  (Final  Rule).  [28  GHz  First 
Report  and  Order).  This  decision  is  subject  to 
petibons  for  reconsideration.  The  band  plan  is 
depictwl  graphically  and  discussed  in  mora  detail 
in  11  39-49,  in/ra. 


MHz  of  primary  and  co-primary  uplink 
spectrum  and  1600  MHz  of  primary  and 
co-primary  downlink  spectrum  to  GSO 
FSS  systems;  500  MHz  of  primary 
uplink  and  500  MHz  of  primary 
downlink  spectnmi  to  NGSO  FSS 
systems;  and  1000  MHz  of  primary  and 
co-primaiy  spectrum  to  LMDS.  The 
Fotuth  NPRM  proposing  an  additional 
300  MHz  for  LMDS  at  31.0-31.3  GHz 
was  also  adopted.' 

3.  The  provisions  set  forth  in  part  25 
of  the  Commission's  rules,  in  general, 
govern  the  licensing  of  the  fixed- 
satellite  service  systems.  This  includes 
commercial  FSS  systems  in  the  Ka* 
band.  The  ndes  impose  feirly  rigorous 
financial  and  technical  requirements  on 
commercial  FSS  applicants.  In  this 
Report  tmd  Order,  we  modify  these 
rules  to  incorporate  technic^  operations 
at  the  Ka-band.  Further,  the  part  25  FSS 
rules  were  developed  in  an  environment 
where  we  regularly  receive  more 
applications  than  we  can  accommodate. 
Here  the  GSO  FSS  licensees  have  agreed 
to  an  orbital  assignment  arrangement 
that  will  support  them  all,  and  we  were 
able  to  accommodate  one  NGSO  FSS 
system  with  room  for  fut\ire  entry. 
Accordingly,  as  discussed  below,  we 
believe  it  is  in  the  public  interest  to 
waive  the  financial  qualification  rule 
sections  in  processing  this  round  of  Ka- 
band  applications  in  order  to  allow  for 
maximum  entry. 

Financial  Qualifications 

4.  Historically,  the  Commission  has 
fashioned  financial  requirements  for 
satellite  services  on  the  basis  of  entry 
opportunities  in  the  particular  service 
being  lit»nsed.  In  cases  where  we  can 
accommodate  all  pending  applications 
and  foture  entry  is  possible,  we  have  not 
looked  to  current  financial  ability  as  a 
prerequisite  to  a  license  grant.  This  is 
because  the  grant  of  an  authorization  to 
one  applicant  will  not  prevent  another 
qualified  applicant  frt>m  advancing  with 
a  proposal  for  the  same  service.^  We 
ensure  that  licensees  timely  build  their 
systems  by  requiring  them  to  meet 
specified  implementetion  milestones.  In 
contrast,  where  applications  for 
satellites  exceed  the  number  of  satellites 


*See2B  GH*  First  Report  and  Orderut  11 9S-104. 

''  See.  e.g.,  Radiodetermination  Satellite  Service, 
104  FCC  2d  650  (1986).  51  FR  18444  (May  20. 
1986),  as  corrected.  51  FR  20975  (June  10.  1986) 
(Because  all  pending  RDSS  applicants  could  be 
accommodated  and  future  entry  was  possible,  the 
Commission  requir«d  applicants  to  provide  only  a 
detailed  business  plan).  See  ^neray/y  Amendment 
of  the  Commission's  Rules  to  Establish  Rules  and 
Policies  Pertaining  to  a  Mobile  Satellite  Service  in 
the  1610-1626/2483.5-2500  MHz  Frequency  Bands, 
Report  and  Order,  at  1 26.  9  FCC  Red  5936  (1994), 
59  FR  53294  (October  21,  1994)  (Big  LEO  Report 
andOrd»i. 
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we  can  accommodate,  we  have  adopted 
a  standard  that  requires  applicants  to 
demoostrate  evidence  of  internal  assets 
or  committed  financing  trnfficient  to 
cover  construction,  launch,  and  first 
year  operating  costs  of  its  entire 
system.^  This  is  based  on  our  experience 
that  under-financed  applicants  have 
significant  difficulty  in  the  capital 
markets  in  raising  hundreds  of  millions 
of  dollars  needed  to  construct  and 
launch  a  satellite  system,  even  with  a 
license  in  band.'  Requiring  evidence  of 
full  financing  therefore  prevents  a 
licensee  from  holding  spectrum  while  it 
attempts  to  procure  financing,  to  the 
detriment  of  qualified  applicants  that 
can  immediately  go  forward  with 
systems  aiul  provide  service  to  the 
public.  We  require  FSS  operators  to 
meet  this  strict  standard  because  the 
number  of  applications  we  receive  in 
the  traditionJal  C-  and  Ku-band  FSS 
frequencies  regularly  exceeds  the 
number  we  can  authorize.'** 

5.  When  we  proposed  to  apply  the 
existing  FSS  financial  requirement  to  28 
GHz  FSS  systems,  the  GSO  applicants 
had  not  yet  agreed  to  an  mbital 
assignment  arrangement  that  would 
accommodate  them  ail.  In  light  of  their 
plan,  we  can  grant  all  of  the  first  round 
GSO  FSS  applications,  with  other 
"clear"  orbit  locations  remaining 
available  for  additional  GSO  FSS 
satellites.  Further,  granting  Teledesic's 
NGSO  FSS  system  application  does  not 
preclude  future  Ka-band  NGSO  FSS 
systems.  Thus,  authorizing  all  proposed 
first-round  systems  does  not  preclude 
use  of  this  band  by  other  applicants  for 
FSS  systems.  We  therefore  will  waive 
the  FSS  financial  requirement  for  first- 
round  applicants,  as  reflected  in  their 
individual  licenses.  We  intend  to 
enforce  system  milestone  schedules 
strictly  to  ensure  that  any  licensees  who 
are  not  able  to  proceed  do  not  continue 
to  hold  valuable  orbit  and  spectrum 
resources.  Further,  we  emphasize  that 
this  waiver  applies  to  this  processing 
group  only,  and  that  the  application  of 
our  financial  requirements  to  any  futiue 


■See  47  CFR  25.140(bHe) 

*See.  e.g..  National  Exchange  Satellita,  Inc.  7 
rcC  Red  1990  (Com.  Car.  Bur.  1992):  Rainbow 
Satallite,  Inc..  Mimeo  No.  2SS4  (Coin.Car.  Bur.. 
I  Feb.  14. 1965):  United  SUtee  Satellite 
.  bac.  MilMO  No.  2583  (ConLCar.  Bur., 
relaaaed  Feb.  14. 1985)  (domestic  satellite  liceosas 
declared  null  and  void  for  Ulure  to  begin 
implaaHOtation  as  required  by  license).  In  addition, 
GacwNrGMporation.  a  stait-up  company  Ucsnaed  in 
the  radiodetermination  satellite  service,  declared 
bankruptcy  nearly  five  years  after  its  licensee  were 
iaauad.  It  had  oot  built  any  of  iu  dadicaled 
•iiriUtaa. 

■"Ucanaing  Space  Sutions  in  the  Domaatic 
Fbwd-^iSriHf  Sarrtce.  FCC  85-395.  CC  Docket  ^4o. 
8S-13S  (relaaaed  August  29.  1985),  50  FR  36071 
(September  5.  1985). 


Ka-band  processing  round  will  be 
addressed  in  the  context  of  that 
processing  round. 

Technical  Qualifications 

6.  Applicants  for  satellite  systems 
must  also  meet  certain  technical 
qualification  standards.  The  Ka-band 
offers  several  technical  advantages  that 
allow  for  the  implementation  of 
broadband,  high  capacity  FSS 
applications  that  otherwise  could  not  be 
provided  in  the  C-  or  Ku-bands.  For 
example,  the  shorter  wavelengths  in  this 
higher  frequency  band  support  the  use 
of  transmit-receive  earth  station 
antennas  significantly  smaller  than 
those  now  in  use.  They  also  support 
significantly  smaller  satellite  spot  beams 
that  facilitate  frequency  reuse,  and 
wider  bandwidth  and  high  data  rate 
services. ' '  However,  operations  at  the 
Ka-band  frequencies  are  also  very 
susceptible  to  rain  fade  and  other . 
atmospheric  attenuations. 

7.  Many  commenters  urge  the 
Commission  to  confirm  that  the 
Coounission's  existing  FSS  technical 
requirements  and  policies  apply  to 
satellite  systems  in  the  Ka-band. '^  As 
indicated  previously,  we  will,  in 
general,  apply  existing  FSS  rules, 
including  technical  qualifications 
requirements,  to  commercial  satellite 
systems  in  the  Ka-band.  In  the  following 
text,  we  discuss  modifications  or 
clarifications  to  several  rules  that  we 
adopt  to  accommodate  efficient  and 
state-of-the  art  use  of  the  Ka-band. 

GSO  Specific  Requirements 

8.  The  Commission's  rules  currently 
require  that  an  applicant  for  a  GSO  FSS 
space  station  authorization  demonstrate 
how  the  proposed  space  station 
complies  with  2  degree  orbital  spacing 
requirements.  47  CFR  25.140.  In  the 
Third  NPRM,  we  proposed  to  apply  2 
degree  spacing  to  the  Ka-band  and 
requested  comment  on  this  proposal. 
This  proposal  was  supported  by  several 
commenters.'^  GE,  in  fact,  suggested 
that  the  Commission  explore  the 
possibility  of  1  degree  spacing  in  the  Ka- 
band.'*  NetSat28,  in  contrast,  argued 
that  the  characteristics  of  this  higher 
frequency  band  and  the  innovative 
technology  proposed  for  this  band 
support  a  different  approach  to  orbital 
spacing,  specifically.  8  degree  spacing. '^ 
However,  the  orbit  assignment  plan 
submitted  by  the  GSO  applicants. 


>■  See,  e.g..  CoouaanU of  Hugbaa  at  7. 

•2  See.  a.^,  ComoMoU  oTCE  at  20-21  and  Hughe* 
at  35-36. 

"  See.  e.g..  CommanU  of  Hughes  at  35-36;  GE 
Americom  at  20. 

■«CommenU  of  GE  at  20. 

"  Reply  Commenu  of  l4elSat28  at  2. 


including  NetSat28.  spaces  their 
satellites  at  2  degree  intervals. 

9.  We  believe  It  is  in  the  public 
interest,  as  we  establish  the  Ka-band 
satellite  service,  to  continue  our  policy 
of  maximizing  the  number  of  satellites 
that  can  be  accommodated  in  orbit  If 
we  were  to  move  to  GSO  orbital  arc 
spacing  greater  than  2  degrees  at  this 
time,  we  would  not  be  able  to 
ac(X)mmodate  all  potential  service 
providers  in  this  first  processing  round. 
By  submitting  a  plan  using  2  degree 
spacing,  the  GSO  satellite  applicants 
suLggest  they  can  implement  viable 
systems  with  these  spacings.  Further, 
there  is  nothing  in  the  record  to  support 
a  finding  that  one  degree  spacing,  with 
its  increased  potential  for  interference, 
is  feasible  at  this  time.  Consequently, 
we  will  apply  the  existing  2  degree 
spacing  policy  to  U.S.  licensed  non- 
Government  Ka-band  orbital 
assignments. 

10.  To  accommodate  maximum  entry 
while  fecilitating  efficient  use  of  in-orbit 
resources,  we  limit,  in  part  25.  the 
number  of  orbit  locations  a  qualified 
FSS  applicant  may  be  initially 
assigned."  Historically,  this  limitation 
pertained  to  the  provision  of  domestic 
FSS  in  the  United  States,  the  objectives 
being  to  avoid  prematurely  assigning  an 
excessive  number  of  orbital  locations  to 
an  existing  licensee  for  expansion  of  its 
domestic  system  and  to  promote  entry 
opportunity  in  the  bands.'''  Many  of  Uie 
systems  proposed  in  the  Ka-band 
propose  to  serve  geographic  areas 
around  the  world.  In  addition,  the 
applicants  have  also  agreed  to  an 
arrangement  that  accommodates  all 
proposed  satellites.  We  also  licensed 
thirteen  different  GSO  FSS  system 
providers  in  the  band  and  expect  that 
there  will  be  a  mix  of  competitors  for 
services  in  the  band.  We  believe  it  is  in 
the  public  interest  to  allow  these 
systems,  especially  those  proposing  to 
serve  different  geographic  areas,  to 
proceed  as  proposed  at  this  point. 
Therefore,  we  will  waive,  for  this 
processing  round  only,  any  rules  that 
limit  the  number  of  orbit  locations  that 
may  be  assigned  to  any  applicant. 

11.  We  have  long  recognized  the  cost 
benefits  in  implementing  several  service 
bands  on  a  single  space  platform. 
Consequently,  as  we  do  with  C-  and  Ku- 
band  satellites,  we  will  permit  Ka-band 
licensees  to  build  hybrid  satellites 
where  they  are  assigned  to 
corresponding  C-  and  Ka-band,  or  Ku- 
band  and  Ka-band  orbit  locations. 


•*  See  47  CFR  25. 140(f). 

■^  See  Licensing  Space  Stations  in  the  Domestic 
Fixsd-SatelUte  Service.  50  FR  36071  (September  5. 
1085). 
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provided  all  other  technical  and  service 
requirements  for  the  particular  band  are 
met.  Any  licensee  that  wishes  to 
consolidate  co-located  satellites  into  a 
hybrid  satellite  must  file  an  application 
to  modify  its  underlying  licenses. 

NGSO  Specific  Requirements 

12.  In  the  Third  NPRM,  we  asked 
whether  spectrum  efficiency  or  service 
availability  standards  should  be  adopted 
for  NGSO  FSS  systems  in  the  Ka-band. 
Teledesic  was  the  only  party  who  filed 
timely  comments  regarding  NGSO  FSS 
service  rule  issues. 

13.  Teledesic  suggests  that  the 
Commission  consider  adopting  some 
minimum  domestic  and  international 
geographic  coverage  requirements  to 
ensure  that  NGSO  FSS  satellite  systems, 
which  are  inherently  global  in  nature, 
provide  universal  access  throughout  the 
U.S.  and  the  world.'*  We  agree  that 
NGSO  FSS  systems  are  capable  of 
fostering  a  seamless  global 
communications  network  and  we 
believe  that  it  serves  the  public  interest 
to  adopt  a  coverage  area  requirement  for 
these  systems.  Consequently,  we  are 
adopting  the  same  coverage 
requirements  for  28  GHz  systems  that 
we  apply  to  "Big  LEO"  systems 
operating  in  the  1610-1626.5  /  2483.5- 
2500  MHz  bands."  Specifically,  we  will 
require  28  GHz  NGSO  FSS  systems  to  be 
capable  of  serving  locations  as  far  north 
as  70  degrees  latitude  and  as  far  south 
as  55  degrees  latitude  for  at  least  75% 
of  every  24-hour  period.  We  will  also 
require  28  GHz  NGSO  FSS  systems  to  be 
capable  of  providing  FSS  on  a 
continuous  basis  throughout  the  fifty 
states.  Puerto  Rico,  and  the  U.S.  Virgin 
Islands. 

14.  As  always,  we  seek  to  foster  a 
climate  that  maximizes  competition  and 
promotes  multiple  entry  of  systems. 
Resolution  118  (WRC-95)  requests  that 
the  mj-R  study,  among  other  things, 
the  sharing  between  NGSO  FSS 
networks  in  the  Ka-band.  ITU-R 
Working  party-4A  studies  have 
identified,  and  the  Commission 
recognizes,  two  sharing  scenarios:  (1) 
sharing  between  or  among 
"homogeneous"  NGSO  FSS  systems, 
and  (2)  sharing  between  or  among  "non- 
homogeneous"  NGSO  FSS  systems. 
"Homogeneous"  NGSO  FSS  systems  are 
assumed  to  have  orbits  with 
approximately  the  same  altitude  and 
high  inclination  angle.  Similar  technical 
parameters  are  not  assumed  for  "non- 
homogeneous"  NGSO  FSS  systems. 
Under  scenario  (1),  sharing  between 


multiple  "homogeneous"  NGSO  FSS 
systems  is  feasible  by  interleaving  the 
orbital  planes  of  different  NGSO  FSS 
constellations.  It  may  also  be  possible  to 
interleave  satellites  irom  different 
constellations  within  the  same  orbital 
plane.  Because  each  constellation's 
satellites  are  separated  spatially  imder 
scenario  (1),  there  is  no  "in-line" 
interference  between  NGSO  FSS 
systems,  except  near  the  polar  regions. 
11118  particular  sharing  scenario  requires 
minimum  interaction  between  the 
different  NGSO  FSS  systems.  ITU-R 
studies  assert  that  multiple 
"homogeneous"  NGSO  FSS  systems  can 
be  accommodated  using  these  methods. 
However,  it  is  important  to  note  that 
sharing  between  or  among 
"homogeneous"  systems  imposes 
similar  uniform  design  constraints  on 
subsequent  NGSO  FSS  systems 
implemented  in  the  same  fraquency 
bands.^ 

15.  A  second  sharing  scenario  exists 
between  or  among  "non-homogeneous" 
NGSO  FSS  systems.  Because  of  the 
inherently  large  number  of  orbital  plane 
crossings,  it  is  not  possible  to  maintain 
spatial  separation  between  satellites  in 
multiple  NGSO  FSS  constellaUons.2' 
Consequently,  other  types  of  mitigation 
techniques  (e.g..  exclusion  zones, 
satellite  diversity,  or  high  gain 
antennas]  would  need  to  be  employed 
by  each  NGSO  FSS  system.  The 
Commission  also  recognizes  that  further 
division  of  the  spectrum,  which  would 
result  in  a  reduction  of  each  system's 
capacity,  is  also  a  feasible  alternative  if 
sharing  proves  to  be  unacceptable  to  any 
particular  NGSO  FSS  system. 

16.  We  are  not  now  in  a  position  to 
determine  exactly  how  many  non- 
Govemment  NGSO  FSS  systems,  and  in 
particular,  how  many  "non- 
homogeneous"  type  systems,  will  be 
able  to  operate  in  the  18.8-19.3/28.6- 
29.1  GHz  bands.  Further,  we  note  that 
many  satellites  undergo  design  changes 
during  implementation  that  could 
facilitate  sharing  among  systems. 
Additionally,  second  generation  systems 
usually  become  more  efficient,  further 
facilitating  the  operation  of  multiple 
systems.  Consequently,  we  will  not  now 
mandate  any  specific  sharing  principles 
or  mitigation  techniques  to  be  used  in 
coordination  between  or  among  non- 
Govemment  NGSO  FSS  systems. 
However,  we  expect  all  non- 
Govemment  NGSO  FSS  systems  to  be 
responsible  for  some  portion  of  the 


burden-sharing.  Specifically,  we  expect 
all  NGSO  FSS  licensees  to  bear  some 
portion  of  the  technical  and  operational 
constraints  necessary  to  accommodate 
multiple  "non-homogeneous"  NGSO 
FSS  systems.  In  apportioning  burden,  it 
may  be  appropriate  to  consider  factors 
such  as  whether  a  particular  NGSO  FSS 
satellite  is  already  in-orbit  and 
operational.  If  NGSO  FSS  non- 
Ciiovemment  systems  are  unable  to  share 
spectrum,  another  feasible  alternative  is 
to  further  divide  the  spectrum 
designated  in  the  United  States  for  non- 
Govemment  NGSO  FSS  systems, 
between  or  among  licensed  operators. 
We  will  evaluate  all  applications  for 
NGSO  FSS  systems  on  a  case-by-case 
basis,  revisiting  the  multiple  entry  issue, 
as  necessary,  as  we  gain  more 
experience  with  NGSO  FSS  systems. 

Implementing  the  Band  Plan 
Domestically 

17.  The  28  GHz  band  plan  designates 
domestic  licensing  priority  for  certain 
non-Government  services  or  systems  in 
specific  band  segments.  We  designated 
co-frequency  sharing  between  services 
or  systems  only  in  band  segments  where 
the  Commission  and  the  parties 
concluded  it  is  technically  feasible.  In 
the  28  GHz  Band  First  Report  and  Oder 
we  further  designated  domestic 
licensing  priority  for  certain  types  of 
fixed-satellite  services  with  respect  to 
other  types  of  fixed-satellite  services  in 
specific  band  segments.  For  example,  in 
the  28.35-28.60  GHz  band  segments, 
GSO  FSS  systems  have  licensing 
priority  over  NGSO  FSS  systems,,  and  in 
the  28.6-29.1  GHz  segment,  NGSO  FSS 
systems  have  licensing  priority  over 
GSO  FSS  systems.  This  licensing 
priority  between  systems  in  the  same 
servi(»  has  a  similar  interpretation  as  a 
"secondary"  service  with  respect  to  a 
"primary"  service.^^  Accordingly,  we 
will  require  any  service  provider 
proposing  to  operate  in  a  band  segment 
in  which  it  does  not  have  licensing 
priority,  to  operate  on  an  unprotected 
non-interference  basis  to  the  priority 
service.  To  ensure  non-interfering 
operations,  we  will  require  all 
secondary  operators  to  submit  to  the 


■•Comments  of  Teledesic  at  26. 
>*  See  Big  LEO  Report  and  Order  at  1 24;  47  CFR 
25.143(b)(2)(ii):  (b)(2)(iii). 


>° Design  constraints  include  limitations  on  the 
number  of  orbital  planes,  orbital  plane  inclination, 
orbit  altitude,  and  earth  station  antenna  patterns. 

"  "In-line"  interference  occurs  when  satellites 
from  separate  NGSO  FSS  systems  operate  in  the 
region  where  each  system's  orbital  planes  cross. 


""Secondary"  generally  refers  to  a  category  of 
service  with  respect  to  other  radio  services.  Stations 
of  a  secondary  service  shall  not  cause  harmful 
interference  to  stations  of  primary  or  permitted 
services:  cannot  claim  protection  from  harmful 
interference  from  stations  of  a  primary  or  permitted 
service,  but  can  claim  protection  from  harmful 
interference  from  stations  of  the  same  or  other 
secondary  service(s)  to  which  frequencies  may  be 
assigned  at  a  later  date.  See  47  CFR  2.104(d);  47 
CFR  2.105(c)(3).  As  a  general  matter,  the 
Commission  does  not  coordinate  secondary 
operations  with  respect  to  primary  or  permitted 
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Commission  a  technical  demonstration 
that  it  can  operate  on  a  non-harmful 
interference  basis  to  the  type  of  satellite 
system  with  licensing  priority.  This 
technical  demonstration  will  be  subject 
to  public  comment  before  we  authorize 
any  secondary  operations  in  the  bands. 
In  Addition,  we  will  require  secondary 
users  to  immediately  cease  operations 
upon  notification  of  harmful 
interference  into  any  service  or  system 
that  has  superior  status  or  licensing 
priority  in  a  particular  band  segment. 

18.  Further,  all  licensees  must 
coordinate  with  the  U.S.  Government 
systems  authorized  in  the  17.80-20.20 
GHz  band,  in  accordance  with  U.S. 
footnote  334  in  the  Table  of  Frequency 
Allocations.  U.S.  footnote  334  reads  as 
follows:  "In  the  band  17.80-20.20  GHz. 
Government  space  stations  and 
associated  earth  stations  in  the  fixed- 
satellite  (space-to-Earlh)  service  may  be 
authorized  on  a  primary  basis.  For  a 
Government  geo-stationary  satellite 
network  to  operate  on  a  primary  basis, 
the  space  station  shall  be  located 
outside  the  arc  measured  from  East  to 
West,  70»  W  to  120'  W.  Coordination 
between  Government  fixed-satellite 
systems  and  non-Government  systems 
operating  in  accordance  with  the  United 
States  Table  of  Frequency  Allocations  is 
required."" 

19.  The  18.8-19.3  GHz  band  is 
designated  for  non-Government  NGSO 
FSS  use  on  a  co-primary  basis  with  the 
fixed  service  and  with  Government 
services.  We  require  NGSO  FSS  systems 
to  coordinate  with  any  existing  and 
future  point-to-point  fixed  systems  in 
the  band.^^  We  also  designated  NGSO 
FSS  on  a  secondary  priority  basis  in  the 
17.7-18.8  and  19.7-20.2  GHz  band 
segments.  As  a  secondary  user,  NGSO 
FSS  operators  shall  not  cause  harmful 
interference  to  stations  of  a  primary 
service,  or  higher  priority  FSS  system, 
nor  can  they  claim  protection  from 
harmful  interference  from  stations  of  a 
primary  service,  or  higher  priority  FSS 
system.  NGSO  FSS  systems  must  also 
coordinate  with  the  Government 
systems  operating  in  the  band  18.8-19.3 
GHz  in  accordance  with  U.S.  footnote 
334. 


»  Sw  47  CFR  2.106  U.S.  foo(OOt«  334. 

"We  note,  however,  that  in  ■  Mparate  proceeding 
we  have  relocated  a  fixed  service,  the  Digital 
Electronic  Message  Service  ("DEMS")  froin  the 
18.82-18.92  and  19.16-19.26  GHz  bands  to  the 
24.2S-24.4S  and  25.0S-25.2S  GHz  bends.  See 
Amendment  of  the  Commission's  Rules  to  Relocate 
the  Digital  Electronic  Message  Service  From  the  18 
GHz  band  to  the  24  GHz  band  and  To  Allocate  Band 
For  Fixed  Service,  12  FCC  Red  3471  (1997),  62  FR 
24576  (May  6. 1997).  This  Order  i«  subject  to 
petitions  for  reconsideration. 


Earth  Station  Licensing 

20.  We  anticipate  making  changes  to 
our  existing  part  25  requirements  for 
earth  stations  in  the  C-  and  Ku-bands  to 
take  into  account  operations  at  Ka-band. 
In  fact,  four  GSO  satellite  applicants 
have  submitted  a  petition  for 
rulemaking  to  the  Commission.^  The 
Petitioners  request  that  the  Commission 
institute  a  rulemaking  proceeding  to 
revise  part  25  of  the  Commission's  rules, 
47  CFR  §  25.101,  in  order  to  provide  for 
the  routine  licensing  of  large  nimibers  of 
small  antenna  earth  stations  operating 
in  the  19.7-20.2/29.5-30.0  GHz  bands 
for  GSO  FSS.  Teledesic  supports  the 
Petition  and  further  suggests  the  scope 
of  the  rulemaking  be  exptmded  to 
include  the  entire  available  Ka-band 
frequencies.^ 

Inter-Satellite  Service 

21.  Many  system  proponents  in  the 
Ka-band  propose  to  use  inter-satellite 
service  (ISS)  frequencies  to  interconnect 
satellites  within  their  respective 
networks.^'  These  proposed  bands 
include  the  22.55-23.55  GHz/32.0-33.0 
GHz/54.25-58.2  GHz  and  59-64  GHz 
bands. 

22.  One  licensee,  Hughes,  proposes  to 
use  the  22.55-23.55  GHz  and  32.0-33.0 
GHz  bands  for  some  of  its  inter-satellite 
links.  These  bands  are  shared  on  a  co- 
equal basis  with  U.S.  Government 
operations.  In  addition,  one  of  the  "Big 
L£0"  systems  is  licensed  to  operate 
inter-satellite  links  in  the  22.55-23.55 
GHz  band.  Any  28  GHz  systems 
licensed  to  operate  inter-satellite  links 
in  these  bands  would  be  required  to 
coordinate  with  U.S.  Government 
systems  through  the  Frequency 
Assignment  Subcommittee  (FAS)  of  the 
Inter-Governmental  Radio  Advisory 
Committee  (IRAC)  and  with  other  non- 
Govemment  licensees  in  the  band.  At 
this  time,  we  defer  action  on  any 
authorizations  in  the  22.55-23.55  and 
32.0-33.0  GHz  bands  until  we  receive 
more  information  on  the  specific 
frequencies  Hughes  needs  for  its  system 
and  we  have  coordinated  with  the 
Government. 

23.  The  Commission  and  the  National 
Telecommunications  and  Information 
Administration  (NTIA),  which  has 
primary  jurisdiction  over  Government 
use  of  spectrum,  have  had  discussions 
regarding  the  potential  for  interference 


that  would  be  associated  with  non- 
Govemment  GSO  or  NGSO  FSS 
operations  in  the  54.25-58.2  GHz  and 
59-64  GHz  bands.  The  54.25-58.25  GHz 
band  appears  more  promising  for  the 
inter-satellite  service  to  suppcnl  non- 
Govemment  GSO  FSS  op>erations.  We 
are  also  working  with  NTIA  to  develop 
a  U.S.  proposal  to  WRC-97  for  an 
allocation  in  the  65-71  GHz  band  for 
inter-satellite  service  links  for  both  GSO 
and  NGSO  FSS  systems.^'  We  are 
optimistic  that  we  will  obtain  sufficient 
spectrum  internationally  to  support  Ka- 
band  system  inter-satelUte  link 
operations.  Nevertheless,  we  did  not 
delay  issuing  licenses  pending  the 
allocation  of  suitable  spectrum  for  inteiv 
satellite  links.  Once  suitable  spectrum  is 
available,  we  will  require  licensees  to 
apply  for  operating  authority  on  specific 
operating  frequencies.  Further,  because 
licensees  will  not  be  able  to  proceed 
beyond  the  initial  phases  of 
construction  until  the  inter-satellite  link 
issues  are  resolved,  we  did  not  impose 
any  system  implementation  milestones 
until  we  grant  authority  to  launch  and 
operate  individual  systems  using 
specific  inter-satellite  link  spectrum.  We 
will  hold  all  licensees  to  the  strict 
milestone  schedule  discussed  above, 
once  the  respective  inter-satellite 
frequencies  are  authorized.  In  the 
interim,  all  licensees  are  free  to  begin 
construction  at  their  own  risk.  We 
recently  waived  the  construction  permit 
requirement  for  space  stations.  This 
decision,  effective  April  21, 1997, 
means  that  applicants  no  longer  need 
Commission  authorization  in  order  to 
build  their  proposed  satellites.  Any 
construction  prior  to  obtaining  an 
operating  license  is,  however,  solely  at 
the  applicant's  own  risk  and  will  not 
predispose  the  Commission  to  grant  it 
laimch  and  operating  authority.^ 

Service  Rules 

24.  In  our  DISCO  I  Order,  we 
determined  that  all  fixed-satellite 
operators  in  the  C-band  and  Ku-band 
could  elect  to  operate  on  a  common 
carrier  or  non-common  carrier  basis.* 
We  see  no  reason  to  treat  satellite 


^  See  Routine  Licensing  of  Large  Numbers  of 
Small  Antenna  Earth  Stations  Operating  in  the  Ka- 
Band.  Petition  for  Rulemalung.  RM-900S.  submitted 
December  20. 1996,  by:  GE,  Loral,  Lockheed  Martin 
and  Hughes. 

"•  See  Comments  of  Teledesic  at  3. 

"  See  Applications  of  EchoStar.  Ka-Star. 
Lockheed  Martin.  Hughes.  Loral.  Conun.  Inc.  and 
Teledesic 


"  See  "United  Sutes  PropoaaU  No.  209  and  No. 
210  for  the  Work  of  the  Conference"  (August  1997). 

»  See  Streamlining  the  Commission's  Rules  and 
Regulations  for  Satellite  Application  and  Licensing 
Procedures.  Report  and  Order.  11  FCC  Red  21581 
(1996),  62  FR  5924  (February  14,  1997)  [Part  35 
Streamlining^. 

">  See  In  the  Matter  of  Amendment  to  the 
Commission's  Regulatory  Policies  Governing 
Domestic  Fixed  Satellites  and  Separate 
International  Satellite  Systems  and  DBSC  Petition 
for  Declaratory  Rulemaking  Regarding  the  Use  of 
Transponders  to  provide  international  DBS  Service, 
II  FCC  Red  2429,  2436  (1996).  61  FR  9946  (March 
12,  1996)  (DISCO  I  Ordeii. 
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operators  in  the  Ka-band  any  differently. 
"Hie  Commission  traditionally  has 
evaluated  requests  to  operate  on  a  non- 
common  carrier  basis  using  the  analysis 
set  forth  in  National  Association  of 
Regulatory  Utility  Commissioners  v. 
rcC.»'  (NARUCI).  Under  NARUCI,  we 
may  regulate  an  entity  as  a  private 
carrier  unless:  (1)  there  is  or  should  be 
any  legal  compulsion  to  serve  the  public 
indiSerently;  or  (2)  there  are  reasons 
implicit  in  the  nature  of  the  service  to 
expect  that  the  entity  will  in  feet  hold 
itself  out  indifferently  to  all  eligible 
usen. 

25.  Several  of  the  Ka-band  FSS 
applicants  propose  to  operate  all 
services  on  a  non-common  carrier 
basis.'^  Regarding  the  first  prong  of 
NARUC  I,  we  do  not  see  any  legal 
compulsion  to  require  any  space  station 
licensee  in  the  Ka-band  to  operate  on  a 
non-common  carrier  basis.  We  haVe 
already  determined  there  is  sufficient 
competitive  capacity  available  in  the  C- 
and  Ku-bands  to  assure  the  U.S.  public 
ample  access  to  fixed-satellite 
services.'^  In  addition,  we  have  licensed 
thirteen  GSO  FSS  systems  and  one 
NGSO  FSS  system  in  the  Ka-band  which 
propose  to  ofiiBr  a  wide  variety  of 
broadband  voice,  data  and  video 
services  to  the  U.S.  domestic  consumer. 

26.  Regarding  the  second  prong  of 
NARUCI.  Yre  find  there  is  littie 
likelihood  that  such  Ka-band  licensees 
will  hold  themselves  out  indifferently  to 
serve  the  public.  New  Ka-band  ofbri^s 
can  be  tailored  to  provide  a  broad  array 
of  specialized  communications  sendees 
ranging  from  videoconferencing  to 
telemedicine;  and  these  services  may  be 
styled  to  accommodate  highly 
individualized  methods  of  operation 
and  demands  of  potential  customers. 
We  believe  permitting  Ka-band 
licensees  to  offer  services  on  a  non- 
common  carrier  basis  is  in  the  public 
interest. 

Implementation  Milestones 

27.  We  will  require  each  GSO  FSS 
licensee  to  begin  construction  of  its  first 
satellite  Mrithin  one  year  of  grant,  to 
begin  construction  of  the  remainder 
within  two  years  of  grant,  to  launch  at 
least  one  satellite  into  each  of  its 
assigned  orbit  locations  within  five 
yean  of  grant,  and  to  launch  the 


>■  Natioaat  Am'd  of  Regulatory  Utility 
Commiaaknen  v.  FOC.  525  F.2d  630  (D.C  Or.), 
cert,  denied,  425  U.S.  992  (1976):  47  U.S.C 
§153(44). 

'^  But  see  EchoStar  Satellite  Corporation 
Application  for  Authority  to  Construct,  Launch,  and 
Operate  a  Ka-Band  Satellite  System  in  the  Fixed- 
Satellite  Service,  Order  and  Authorization.  DA  97- 
969,  (released  May  9. 1997).  EchoStar  propoaea  to 
operate  its  system  on  a  common  carrier  baait. 

"  See  DISCO  1  Order  at  1 46. 


remainder  of  its  satellites  by  the  date 
required  by  the  International 
Telecommunication  Union  to  assure 
international  recognition  and  protection 
of  these  satellites.^'*  For  NGSO  FSS 
systems,  we  adopt  the  same 
implementation  schedule  as  we  did  for 
the  Big  LEOs.3^  Specifically,  we  will 
require  NGSO  FSS  licensees  to  begin 
construction  of  its  first  two  satellites 
within  one  year  of  the  unconditional 
grant  of  its  authorization,  and  complete 
construction  of  those  firat  two  satellites 
within  four  yeara  of  that  grant. 
Construction  for  the  remaining 
authorized  operating  satellites  in  the 
constellation  must  begin  within  three 
yeara  of  the  initial  authorization,  and 
the  entire  authorized  system  must  be 
operational  within  six  yean. 

Reporting  Requirements 

28.  We  will  also  follow  the  new  part 
25  rules  for  reporting  requirements  for 
FSS  systems.^  Specifically,  a  licensee 
will  be  required  to  file  an  nnnnnl  report 
with  the  Commission  describing:  the 
status  of  satellite  construction  and 
anticipated  launch  dates,  including  any 
nu^r  problems  or  delays  encountered; 
a  listii^  of  any  non-scheduled 
transponder  (GSO  FSS>«r  satellite 
(NGSO  FSS)  outages  for  more  than  30 
minutes;  and  the  cause(s)  of  such . 
outages;  and  a  detailed  description  of 
the  utilization  made  of  each  transponder 
(GSO  FSS)  or  satellite  (NGSO  FSS)  on 
each  of  the  in-oibit  satellites.^'' 

International  Operations 

29.  The  United  States  is  under  a  treaty 
obligation,  in  connection  with  its 
membership  in  the  ITU,  to  coordinate 
all  U.S.  authorized  services 
internationally.  The  ITU's  coordination 
procedures  are  intended  to  ensure  that 
the  operations  of  one  country's  satellites 
do  not  cause  or  receive  harmful 
interference  to  or  from  the  operations  of 
another  country's  satellites.  The 
procedure  for  effecting  coordination  of  a 
satellite  system  is  a  three-step  process 
consisting  of  (1)  advance  publication, 
where  a  country  makes  known  its  plans 
to  implement  a  satellite  system  at 
particular  frequencies  and  orbital 
parametera  (e.g.,  location).  (2) 
coordination,  whme  techniad 


^rrU  Regulations  require  that  all  satellitea  must 
be  brought  into  use  no  later  than  six  years  from  the 
date  on  which  the  Appendix  4  information  for  that 
satellite  was  filed.  However,  a  request  for  a  three- 
year  extension  of  time  may  be  granted.  The 
Appendix  4  information  for  28  GHz  GSO  systems 
was  filed  in  November  1995.  Therefore,  all  satellites 
vn  have  authorized  to  operate  in  the  28  GHz 
spectrum  must  be  launched  by  November  2004. 

"  See  Big  LEO  Report  and  Order  at  1 1 89. 

*See  Part  25  Streamlining,  supra,  a.  29. 

f^ See  47  CFR  §  2S.210())(tK2X3). 


agreements  are  negotiated  and  reached 
aihong  countries  to  ensure  interference- 
free  operations  of  the  planned  satellites, 
and  (3)  notification,  Where  the 
frequency  assignment  is  recorded  in  the 
ITU's  Master  International  Frequency 
Register.  Once  these  processes  have 
been  completed,  a  satellite  system  is 
entitied  to  international  recognition  and 
is  protected  against  interference  from  all 
existing  and  foture  satellites. 

30.  We  have  advance  published  GSO 
and  NGSO  FSS  systems  and  have 
initiated  coordination  with  the  ITU.  We 
have  also  submitted  notification 
information  for  a  NGSO  FSS  system.^* 
To  fecilitate  these  processes,  we  will 
continue  to  require  licensees  to  provide 
us  lArith  all  of  the  information  required 
to  complete  the  coordination  and 
notification  process. 

31.  The  NTIA  may  authorize 
Government  GSO  FSS  and  NGSO  FSS 
operations  on  a  primary  basis  in  the 
band  17.8-20.2  GHz  in  accordance  with 
US  footnote  334.  Where  international 
coordination  is  required  for  these 
Government  systems,  the  NTIA  vrill 
separately  coordinate  the  Govemmeot 
GSO  and  NGSO  operations  in 
accordance  with  the  appropriate  ITU 
regulations. 

32.  Because  the  28  GHz  band  is 
allocated  and  used  woridwide  for  a 
variety  of  technically  incompatible 
terresfrial  and  satellite  services,  we 
expect  that  international  coordination  of 
our  28  GHz  band  non-Govemment 
systems  will  be  complex.  Specifically, 
the  27.5-30.0/17.7-20.2  GHz  bands  are 
allocated  domestically  and 
internationally  to  the  fixed  service, 
which  includes  LMDS,  and  to  the  FSS, 
which  includes  both  GSO  and  NGSO 
operations.  MSS  system  feeder  link 
operations  may  also  be  provided  tmder 
FSS  allocations.  As  we  discussed 
previously  in  paragraph  6,  we  have 
determined  the  only  way  to  address 
these  conflicting  allocations  and 
proposed  usage  was  to  adopt  a  band 
plan  that,  in  essence,  divides  the  27.5- 
30.0/17.7-20.2  GHz  band  into  several 
band  segments,  each  of  which  is  to  be 
used  primarily  for  LMDS,  GSO  FSS.     -k 
NGSO  FSS,  or  MSS  feeder  link 
operations,^  As  explained  below,  we 
believe  it  is  in  the  public  interest  to  use 
this  plan  as  the  basis  for  coordinating 
U.S.  licensed  28  GHz  band  satellite 
systems  internationally.  We  outline 
herein  the  procedures  we  intend  to 


"  Because  coordination  procedures  were  not  in 
place  for  NGSO  FSS  satellite  systems  at  the  time  the 
Appendix  3  information  was  filed,  it  was  possible 
for  certain  NGSO  FSS  and  NGSO  MSS  feeder  link 
systems  to  move  from  the  advance  publication  (step 
1)  process  to  the  notification  (step  3)  procaaa. 

1*  See  Report  and  Order,  W  39-49. 
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follow  for  cxxmiinating  U.S.-Iicensed 
noD-GovemineDt  satellite  systems  with 
each  other  in  other  parts  of  the  world. 
In  addition,  we  outline  the  procedures 
we  will  generally  follow  when 
coordinating  U.S.-licensed  non- 
Govemment  28  GHz  satellite  systems 
with  both  satellite  and  terrestrial 
systems  licensed  by  other  countries.  At 
the  same  time,  we  recognize  that  other 
countries  are  able  to  implement  their 
systems  in  accordance  with  their 
domestic  requirements  and  the 
International  Radio  Regulations. 

33.  Because  we  have  licensed 
multiple  non-Government  28  GHs 
satellite  systems  and  several  of  these 
systems  are  designed  to  operate  on  a 
global  basis,  we  will  likely  be  faced  with 
the  responsibility  of  coordinating  the 
international  operations  of  two  or  more 
non-Government  satellite  systems  with 
each  other.*"  The  record  in  this 
proceeding  does  not  support  a  finding 
that  sharing  between  ubiquitous  non- 
Govemment  GSO  and  NGSO  FSS 
systems  is  technically  feasible  at  this 
tfane  without  mitigation.^'  This  was  the 
impetus  for  adopting  a  band  sharing 
plan  at  28  GHz  that  designated  separate 
band  segments  for  primary  GSO  FSS, 
NGSO  FSS  and  feeder  link  operations. 
Due  to  the  potential  coordination 
difficulties  that  may  lead  to  delay  of 
services,  we  believe  it  is  in  the  public 
interest  to  require  U.S.  non-Govemment 
IjrMm— ««  to  operate  in  accordance  with 
our  28  GHz  band  plan  throughout  the 
world,  with  certain  exceptions  as 
described  below.  Without  such  a 
requirement,  we  believe  we  would 
jeopardize  the  successful  operation  of 
these  systems  outside  of  the  United 
States. 

34.  In  the  Big  LEO  proceeding,  where 
we  also  adopted  service  rules  for  U.S. 
global  satellite  systems,  we  did  not 
require  non-Govenmient  licensees  to 
operate  in  accordance  with  the  domestic 
band  plan  outside  the  United  States.^ 
This  approach  resulted  in  significant 
delay  in  the  implementation  of  their 
systems,  however.  Eventually,  the  Big 
LEO  licensees  determined  that  in  order 
for  each  system  to  operate  on  a  global 
basis  without  coordination  conflicts 
amongst  themselves,  the  best  way  was 
to  conform  their  international 
operations  to  the  domestic  band  plan  set 


"Tbit  doM  not  iacluda  the  cootdiiiatioo  of  audi 
mtiaM  ■rriinft  U  S.-tic«aaKl  i 
dMM  a«th  alaboas  beloog  to  dwi 
wb«ie  Om  earth  station  is  located. 

*'  However,  satistK^tory  ways  of  co-frequaocy 
sharing  by  NGSO  FSS  and  GSO  FSS  oet>vorica  can 
be  (ouod  wbata  the  burden  is  placed  on  either  the 
GSO  or  HGSO  natwork.  Mitigation  techniques  to 
reduce  intariman  can  be  evaluated  through  the 
coordination  process. 

''See  Big  LEO  Report  and  CMer  at  1 231. 


out  in  the  Big  LEO  Report  and  Order. 
Our  experience  in  the  Big  LEO 
proceeding  leads  us  to  believe  that  it  is 
in  the  public  interest  to  adopt  a  policy 
now  for  coordination  of  these  U.S. 
licensed  globed  non-Govemment 
systems  in  the  28  GHz  bend  to  ensure 
that  coordination  can  prtx:eed  and 
services  can  be  provided  to  the  public 
in  a  timely  manner. '*3 

35.  While  we  envision  coordinating 
U.S.  licensed  non-Govemment  systems 
in  accortlance  with  the  28  GHz  band 
segmentation  plan  throughout  the 
world,  we  recognize  that  there  will  be 
some  exceptions.  For  example,  due  to 
the  need  to  accommodate  non-U.S. 
satellite  systems  that  had  entered  into 
the  mj  advance  publication, 
coordination  and  notification  pnx»sses 
before  the  U.S.  systems,  the  United 
States  has  negotiated  agreements  with 
other  administrations  to  permit 
operation  of  specific  satellite  systems  in 
certain  geographic  areas  in  frequency 
bands  that  are  not  entirely  in 
conformance  with  the  U.S.  28  GHz  band 
plan.  Accordingly,  we  will  adhere  to 
any  coordination  or  consultation 
agreements  that  were  initiated  before 
the  28  GHz  band  plan  was  adopted  in 
July  1996.  In  addition,  these  non- 
conforming arrangements  could 
potentially  impact  how  we  decide  to 
coordinate  U.S.  non-Coverament 
satellite  systems  in  other  portrons  of  the 
28  GHz  band.  For  example,  we  may  seek 
to  make  up  for  some  of  the  spectrum 
"lost"  to  these  systems  in  the  agreement 
in  other  portions  of  the  band.  We 
anticipate  that  these  deviations  from  our 
band  plan  will  be  the  rare  exception  for 
the  implementation  of  the  U.S.  band 
plan  by  U.S.  non-Covemment  satellite 
system  licensees  worldwide. 

36.  Last,  the  U.S.  band  plan  does  not 
distinguish  between  GSO  and  NGSO 
FSS  systems  as  secondary  users  to 
LMDS  in  the  27.5  to  28.35  GHz  uplink 
band.  Rather,  generic  FSS  is  designated 
as  the  secondary  service  in  the  U.S.  We 
envision  only  limited  FSS  uplink 
operations,  such  as  gateway  operations, 
will  be  able  to  operate  on  a  non- 
interference basis  to  LMDS  in  the 
United  States.  In  those  cases  where 
other  countries  use  the  27.5-28.35  GHz 
band  segment  for  FSS,  we  intend  to 
provide  U.S.  non-Govemment  GSO  FSS 
systems  with  coordination  priority  over 


**See  ex  parte  filing  of  I^ockhaed  Martin  filed 
(May  7, 1997)  at  8,  supporting  this  policy:  "Now 
that  the  28  GHz  band  plan  has  been  adopted  in  the 
United  States,  the  Commission  staff  is  considering 
applying  the  same  frequency  plan,  including 
specific  licensing  priorities  (i.e..  "primary"  and 
"secondary"  designation),  to  the  opefation  of  U.S. 
licensed  satellites  abroad.  Lockheed  Martin 
supports  the  adoption  of  such  meaaures." 


U.S.  non-Govemment  NGSO  FSS 
systems  in  this  band.  This  is  because  the 
U.S.  band  plan  designates  the 
corresponding  downlink  frequency 
band  at  17.7-18.8  GHz  on  a  priority 
basis  to  the  GSO  FSS.  with  NGSO  FSS 
operations  on  a  non-interfeience  basis 
oidy  to  any  service  or  system  that  has 
superior  status  or  licensing  priority.  If 
the  uplink  frequencies  are  not  treated  in 
a  similar  manner,  the  downlink 
designation  wrould  be  meaningless.  We 
do  not  believe  this  to  be  the  intended 
result  of  the  band  plan.  We  will 
therefore  give  priority  to  U.S.  GSO 
systems  vis-a-vis  U.S.  NGSO  systems  at 
27.5-28.35  GHz. 

37.  Therefore,  as  the  coordinating 
administration  for  these  systems,  we 
will  require  any  U.S.  non-Govemment 
satellite  system  operating  inconsistently 
with  the  U.S.  28  GHz  band  plan— end. 
by  definition,  its  coordinated 
parameters — to  cease  operations  if  it 
causes  harmful  interference  to  any  U.S. 
non-Govemment  system  operating  in 
conformance  with  the  U.S.  band  plan 
for  non-Govemment  systems,  or  to  any 
U.S.  Government  system  operating  in 
accordance  with  US  footnote  334.  (The 
non-Govemment  band  plan  is  not 
applicable  for  GSO  and  NGSO 
Government  operations  which  are 
authorized  on  a  primary  basis  across  the 
17.8-20.2  GHz  band.) 

38.  In  coordinating  U.S.-licensed  non- 
Govemment  systems  mth  systems  of 
other  Administrations,  we  will,  as 
always,  follow  the  applicable 
coordination  procedures  set  out  in  the 
ITU  Radio  Regulations  for  the  particular 
band  segment  being  coordinated.  For 
example,  satellite  system  coordination 
may  implicate  ITU  Radio  Regidation  No. 
S22.2  (2613)  for  instances  where  NGSO 
FSS  systems  and  GSO  FSS  systems  are 
proposed.  This  regulation  applies  in 
certain  segments  of  the  28  GHz  band 
and  requires,  in  those  bands,  that  NGSO 
FSS  systems  cease  or  reduce  to  a 
negligible  level  their  operations 
whenever  there  is  unaccepteble 
interference  caused  to  a  GSO  FSS 
system.  Consequentiy,  in  coordinating 
and  consulting  U.S.  non-Govemment 
FSS  systems  with  other  coimtries'  FSS 
systems  in  bands  where  this  provision 
applies,  we  expect  that  consiiltations  or 
coordinations  between  administrations 
will  result  in  operational  or  technical 
considerations  which  wrill  prevent 
unaccepteble  interference  to  GSO  FSS 
systems.  In  bands  where  there  is  a 
primary  allocation  to  the  fixed  service 
and  FSS,  we  will  coordinate  U.S. 
satellite  system  operations  on  an  equal 
basis  to  the  fixed  stetions,  consistent 
with  esteblished  ITU  Radio  Regulations 
and  Recommendations. 
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39.  The  Commission  can  authorize 
operations  of  satellite  systems  in  the 
United  States  only.  Operation  and  use  of 
these  systems  in  geographic  areas 
outside  the  United  Stetes  requires 
appropriate  authorizations  from  other 
countries  in  which  the  U.S.  licensee 
wrishes  to  opoate  earth  stetions.  In  order 
to  ensure  that  Ka-band  satellite  service 
is  truly  global,  we  adopt  limitetions  on 
Ka-band  licensees'  ability  to  enter  into 
exclusive  arrangements  with  other 
countries  concerning  communications 
to  or  from  the  United  Stetes  similar  to 
those  in  place  for  Big  LEO  systems.'*^  An 
exclusive  agreement  may  foreclose  other 
FSS  licensees  from  serving  a  foreign  ' 
market,  preventing  that  licensee  from 
providing  global  service.  Further,  such 
an  arrangement  may  be  inconsistent 
with  our  band  plan.  We  intend  to 
construe  the  restrictions  on 
exclusionary  arrangements  bearing  in 
mind  that  spectruip  coordination  and 
availability  in  particular  countries  may 
limit  thenumbar  of  systems  that  can 
provide  service  to  that  country. 
Nevertheless,  our  Intent  will  be  to 
further  the  implementetion  and  use  of 
multiple  satellite  systems  in  other 
administrations. 

Other  Requirements 

40.  To  discourage  speculators  and  to 
prevent  unjust  enrichment  of  those  who 
do  not  implement  their  proposed 
systems,  we  adopt  a  rule  that  prohibits 
any  Ka-band  licensee  from  selling  a  bare 
license  for  a  profit  This  provision  is  not 
intended  to  prevent  the  infiision  of 
capital  by  either  debt  or  equity 
fiiiahcing.  Nevertheless,  any  such 
transaction  will  be  monitored  to  ensure 
that  it  does  not  constitute  an  evasion  of 
the  anti-trafficking  provision.^ 

Final  Regulatory  Flexibility  Analysis 

41.  As  required  by  the  Regulatory 
Flexibility  Act.  (RFA),*»  an  Initial 
Regidatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Third  NPRM  in 
this  proceeding.  The  Commission 
sought  written  public  comment  on  the 


**Se»  Amendment  of  the  Commission's  Rulea  to 
Rttabliah  Rules  and  Policies  Pertaining  to  a  Mobile 
Satallile  Sarvice  in  the  1610-1626.5/2483.5-2500 
MHz  fiequency  band,  Memorandiun  Opinion  and 
Oder.  11  FCC  Red  12861  (1996)  at  11 54-55. 61  FR 
9944  (March  12, 1996):  47  CFR  2S.143(h) 
(prohibitiiig  Big  LBO  Ucanaaaa  from  aniaring  into 
exduaava  anangamants  to  aerva  particular 
oountrias). 

^^  Sae  Big  Z«o  Aepoft  amf  Oder  at  1 203:  47  CFR 
$  25.143(h)  (prohibiU  Big  LEO  Ucansaai  from 
sailing  a  bars  licanae  far  profit). 

•See  5  U.S.C  §603.  The  RFA.  s«e 5  U.S.C  5601 
at  mq.,  has  bean  amended  by  the  Contract  with 
America  Advancement  Act  of  1996,  Pub.  L.  104- 
121. 1 10  Stat.  S47  (1996)  (CWAAA).  TiUe  D  of  the 
CWAAA  is  The  Small  Business  Ragulatory 
Enforcament  Faimes*  Act  of  1996  (SBREFA). 


proposals  in  the  Third  NPRM,  including 
comment  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis  (FRFA). 
concerning  the  Third  Report  and  CMer, 
conforms  to  the  RFA.^^ 

I.  Need  for  and  OfajectiTes  of  the  Third 
Report  and  Order 

42.  In  this  decision,  the  Commission, 
adopts  licensing  qualification  rules  and 
service  rules  for  fixed-satellite  service 
systems  in  the  Ka-band.  The  purpose  of 
this  action  is  to  help  launch  a  new 
broadband  satellite  service  well-suited 
to  compete  in  the  domestic  and  global 
marketplace.  In  order  to  ensure  ue 
rapid  and  successful  implementetion  of 
new  FSS  systems  in  the  Ka-band,  the 
Commission  has  used  the  existing  FSS 
system  rules  as  a  foundation  and  has 
modified  these  rules  to  the  extent 
necessary  to  reflect  the  natiue  of 
operations  at  Ka-band.  The  decision 
promotes  efficiency  in  licensing  and  use 
of  the  electromagnetic  ^>ectrum.  In 
addition  we  expect  that  the  licensing 
framework  we  have  set  out  for  the  Ka- 
band  will  aid  in  the  development  of 
competitive  anid  innovative  satellite 
systems. 


n.  Summary  of  Significaat  1 
Raised  by  Public  Comments  in 
Response  to  the  Initial  R^ulatory 
Flezihility  Analysis 

43.  No  comments  were  received 
specifically  in  response  to  the  IRFA. 
However,  in  order  to  minimize  any 
barriers  for  entry  into  this  new  satellite 
market  for  small  entities,  Commission 
staff  spent  months  encouraging  and 
woridng  with  all  of  the  commercial  GSO 
FSS  applicants  to  reech  agreement  on  an 
orbital  assignment  plan  to  accommodate 
all  first-round  applicants.  As  discussed 
in  the  Third  Report  and  Order,  the 
applicants  did  reach  agreement 
regarding  orbit  locations.  Therefore  we 
are  able  to  waive  our  financial 
qualification  requirement  and  not  look 
to  current  financial  ability  as  a 

Ererequisite  to  a  license  grant  By 
censing  all  current  commercial  system 
applicants,  we  enable  small  entities  and 
start-up  companies  the  opportunity  to 
compete  in  the  capital  intensive  satellite 
industry. 

nL  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  %Vhich 
Roles  WiU  Apply 

44.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  satellite  service  licensees, 
llierefore.  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 


rules  af>plicable  to  Communications 
Services  "Not  Elsewhere  Classified." 
This  definition  provides  that  a  small 
entity  is  expressed  as  one  with  $11.0 
million  or  less  in  annual  receipts.^ 
According  to  the  Census  Btireau  date, 
there  were  a  total  of  648 
communications  services  in  operation 
in  1992  that  £all  imder  the  category  of 
Communications  Services,  Not 
Elsewhere  Classified.  Of  those, 
approximately  775  reported  annual 
receipts  of  $9,999  million  or  less  and 
qualify  as  small  entities.^  The  cens\is 
report  does  not  provide  more  precise 
data. 

45.  Describing  and  estimating  the 
number  of  small  entities  these  rules  will 
impact  is  made  difficult  by  a  number  of 
fisctors.  First  of  all.  information  from  the 
Satellite  Industry  Association  and 
financial  analysts  who  specialize  in  this 
market  indicate  there  are  fiaw  firms  that 
could  be  traditionally  thought  of  as 
small  businesses.  They  point  to  the  fact 
that  this  is  a  capital  intensive  industry 
that  requires  "significant  partner 
funding  and/or  contract  commitments 
prior  to  approaching  commercial 
financing  sources."  ''*  In  addition, 
estimates  of  employment  in  the 
commercial  satellite  service  industry, 
another  measura  of  small  business 
stetus,  can  vary  widely." 

46.  Space  Stetions  (Geostetionary). 
Commission  records  reveal  that  there 
are  37  space  stetion  licensees.  We  do 
not  request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to 
estimate  the  number  of  geostetionary 
space  stetions  that  would  constitute  a 
small  business  imder  the  SBA 
definition. 

47.  Spece  Stetions  (Non- 
Geostetionary).  There  are  six  Non- 
Geostetionary  Space  Stetion  licensees, 
of  which  only  one  system  is  operationaL 
We  do  not  request  nor  collect  annual 
revenue  information,  and  thus  are 
unable  to  estimate  the  number  of  noif- 
geostetionary  space  stetions  that  woiUd 
constitute  a  small  business  under  the 
SBA  definition. 

48.  We  have  also  recently  authorized 
thirteen  commercial  GSO  FSS  satellite 
systems  in  the  Ka-band  and  one 


«'See5U.S.CS604. 


'•la  CFR  121.201.  Standard  Industrial 
dassification  (SIQ  Code  4S99. 

**  1992  Economic  Census  Industry  and  Entarpiite 
ReceipU  Siie  Report.  Table  2D,  SIC  4899  (U.S. 
Bureau  of  the  Csnisus  data  under  contract  to  tha 
Ofiice  of  Advocacy  of  the  U.S.  Small  Busineaa 
Administration). 

">  See  "Financing  the  Pinal  Frontier  Funding 
Commercial  Space  Activities"  Bear  Staams.  Global 
Space  ft  Satellite  Finance  Report. 

!■  For  example,  American  Mobile  Satellite  Corp  ia 
reported  to  have  4S  employees  by  the  Satellite 
Industry  Association:  317  employees  by  Satellite 
Industry  Analyst  "BZW." 
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commaicial  NGSO  FSS  system  to 
construct,  launch,  and  operate  in  the 
Ka-band,  conditioned  on  compliance 
with  the  licensing  and  service  rules  we 
adopt  in  this  Third  Report  and  Order 
Tharofbre  there  are  no  small  businesses 
currently  providing  these  types  of 
broadbaiad  interactive  services  in  the 
Ka-band. 

IV.  Description  orProjectBd  Reporting, 
Kacordkaeping  and  Otlm- Compliance 
Requirements 

49.  The  Commission's  existing  rules 
in  part  25  on  FSS  operations  contain 
reporting  requirements  for  FSS  systems. 
In  this  Third  Report  and  Order,  we 
adopt  no  new  reporting  requirements  for 
FSS  operations  in  the  Ka-band  and  state 
that  we  will  follow  the  new  part  25 
rules  for  reporting  requirements  for  FSS 
systems.'^  These  requirements  are 
specifically  stated  in  paragraph  60  of  the 
Third  Report  and  Order.  It  is  likely  that 
the  entities  filing  the  reports  will 
require  no  professional  skills  for  the 
preparation  of  such  requests. 

V.  Steps  Taken  To  Minimize  Sigjuficant 
Fjmiomir  Burden  on  Small  Entities, 
and  Significant  Alternatives  Considered 

50.  As  part  of  our  licensing 
qualifications  standard  for  the  FSS,  the 
Commission  has  in  the  past  applied 
rigorous  financial  qualification 
standards  when  the  authorizatibn  of  one 
applicant  will  not  prevent  another 
qualified  applicant  from  going  forward 
with  a  proposal  in  the  same  service.  In 
the  Third  NPRM  we  proposed  to  apply 
the  existing  FSS  rules  to  the  Ka-band, 
including  this  strict  financial  standard. 
Several  of  the  experienced  and  well 
financed  satellite  service  providers  such 
as  Hughes  Communications,  GE 
Americom  and  Loral  supported  this 
proposal  as  a  way  to  get  service  to  the 
public  in  an  efficient  manner. 

51.  In  order  to  minimize  any  barriers 
for  entry  into  this  new  satellite  market 
for  small  entities.  Commission  staff 
spent  months  encouraging  and  working 
with  all  of  the  commercial  GSO  FSS 
applicants  to  reach  agreement  on  an 
orbital  assignment  plan  to  accommodate 
all  first-round  applicants.  As  disctissed 
in  the  Third  Report  and  Order,  the 
applicants  did  reach  agreement 
regarding  orbit  locations.  Therefore  we 
are  able  to  waive  our  financial 
qualification  requirement  and  not  look 
to  cturent  financial  ability  as  a 
prerequisite  to  a  license  grant.  By 
licensing  all  ciurent  commercial  system 
applicants,  we  enable  small  entities  and 
start-up  companies  the  opportunity  to 


compete  in  the  capital  intensive  satellite 
industry. 

VI.  Report  to  Congress 

52.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Third  Report 
and  Order,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C  §801  (a)(1)(A).  A  copy  of 
this  FRFA  will  also  be  published  in  the 
Federal  Register. 

Ordering  Clauses 

53.  Accordingly,  /( is  ordered  that  part 
25  of  the  Commission's  rxdes  are 
amended  as  set  forth  below  and  will 
become  effective  January  20,  1998,  with 
the  exception  of  §  25.145(g),  which  will 
become  effective  upon  OMB  approval. 
This  action  is  taken  pursuant  to 
Sections  4  and  303  (r)  of  the 
Communications  Act  of  1934,  as 
amended  47  U.S.C.  §§  154,  303(r).  and 
Section  201(c)  of  the  Commimications 
Satellite  Act  of  1962,  47  U.S.C.  §  721(c). 

List  of  Subjects  in  47  CFR  25 

Satellites. 
Federal  rj^mimmirmtinnm  Coaunisuoii. 
WilliuB  F.  Calon. 
Acting  Secretary. 

Role  Changes 

PART— 25  SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Aathority:  Sees.  25.101  to  25.601  issued 
under  Sec  4,  48  Stat  1066,  as  ameaded:  47 
U.S.C.  154.  Interpret  or  apply  sees.  101-104, 
78  StaL  419-427;  47  U.S.C  701-744;  47 
U.S.C  554. 

2.  Section  25.145  is  added  to  read  as 
follows: 

S2S.146    Ucenslng  conditions  tor  ttie 
nxed-SeMllte  Servloe  In  ttie  2(V30  GHz 


"See  Part  25  Streamlining,  n.  29.  supra. 


(a)  Except  as  provided  in  §  25.210(b), 
in  general  all  rules  contained  in  this 
part  apply  to  Fixed-Satellite  Service  in 
the  20/30  GHz  bands. 

(b)  System  License.  Applicants 
authorized  to  construct  and  launch  a 
system  of  technically  identical  non- 
geostationary  satellite  orbit  satellites 
will  be  awarded  a  single  "blanket"  • 
license  covering  a  specified  number  of 
space  stations  to  operate  in  a  specified 
number  of  orbital  planes. 

(c)  In  addition  to  providing  the 
information  specified  in  §  25.114,  each 
non-geostaUonary  satellite  orbit 
applicant  shall  demonstrate  the 
following: 


■    (1)  That  the  proposed  system  be 
capable  of  providing  fixed-satellite 
seMces  to  all  locations  as  Car  north  as 
70  deg.  latitude  and  as  far  south  as  55 
deg.  latitude  for  at  least  75%  of  every 
24-hour  period;  and 

(2)  That  the  proposed  system  is 
capable  of  providing  fixed-satellite 
services  on  a  continuous  basis 
throughout  the  fifty  states,  Puerto  Rico 
and  the  U.S.  Virgin  Islands,  U.S. 

(d)  Considerations  involving  transfer 
or  assignment  applications.  (1) 
"Trafficking"  in  bare  licenses  issued 
pursuant  to  paragraph  (b)  of  this  section 
is  prohibited,  except  with  respect  to 
licenses  obtained  through  a  competitive 
bidding  procedure. 

(2)  The  Commission  will  review  a 
proposed  transaction  to  determine  if  the 
circumstances  indicate  trafficking  in 
licenses  whenever  applications  (except 
those  involving  pro  forma  assignment  or 
transfer  of  control)  for  consent  to 
assignment  of  a  license,  or  for  transfer 
of  control  of  a  licensee,  involve  facilities 
licensed  pursuant  to  paragraph  (b)  of 
this  section.  At  its  discretion,  the 
Commission  may  require  the 
submission  of  an  affirmative,  factual 
showing  (supported  by  affidavits  of  a 
person  or  {wrsons  with  personal 
knowledge  thereof)  to  demonstrate  that 
no  trafficking  has  occurred. 

(3)  If  a  proposed  transfer  of  radio 
facilities  is  incidental  to  a  sale  of  other 
facilities  or  merger  of  interests,  any 
showing  requested  under  paragraph 
(d)(2)  of  this  section  shall  include  an 
additional  exhibit  which: 

(i)  Discloses  complete  details  as  to  the 
sale  of  facilities  or  merger  of  interests; 

(ii)  Segregates  clearly  by  an  itemized 
accounting,  the  amount  of  consideration 
involved  in  the  sale  of  facilities  or 
merger  of  interest;  and 

(iii)  Demonstrates  that  the  amount  of 
consideration  assignable  to  the  facilities 
or  business  interests  involved  represents 
their  fair  market  value  at  the  time  of  the 
transaction. 

(e)  Prohibition  of  certain  agreements. 
No  license  shall  be  granted  to  any 
applicant  for  a  space  station  in  the 
fixed-satellite  service  operating  in  the 
20/30  GHz  band  if  that  applicant,  or  any 
persons  or  companies  controlling  or 
controlled  by  the  applicant,  shall 
acquire  or  enjoy  any  right,  for  the 
piupose  of  handling  traffic  to  or  from 
the  United  States,  its  territories  or 
possession,  to  construct  or  operate  space 
segment  or  earth  stations,  or  to 
interchange  traffic,  which  is  denied  to 
any  other  United  States  company  by 
reason  of  any  concession,  contract, 
understanding,  or  working  arrangement 
to  which  the  Licensee  or  any  persons  or 
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companies  controlling  or  controlled  by 
the  Licensee  are  parties. 

(f)  Implementation  milestone 
sdtedule.  Each  GSO  FSS  licensee  in  the 
20/30  GHz  band  will  be  required  to 
begin  construction  of  its  first  satellite 
within  one  year  of  grant,  to  begin 
construction  of  the  remainder  within 
two  years  of  grant,  to  laimch  at  least  one 
satellite  into  each  of  its  assigned  orbit 
locations  within  five  years  of  grant,  and 
to  launch  the  remainder  of  its  satellites 
by  the  date  required  by  the  Ihtemational 
Telecommunications  Union  to  assure 
intematioaal  recognition  and  protection 
of  those  satellites.  Each  NGSO  FSS 
licensee  in  the  20/30  GHz  band  will  be 
required  to  begin  construction  of  its  first 
two  satellites  within  one  year  of  the 
unconditional  grant  of  its  authorization, 
and  complete  construction  of  those  first 
two  satellites  within  four  years  of  that 
grant.  Constructicm  of  the  remaining 
authorized  operating  satellites  in  the 
constellation  must  begin  within  three 
years  of  the  initial  auUiorization,  and 
the  entire  authorized  system  must  be 
opffiational  within  six  years. 

(g)  Reporting  Requirements.  All 
licensees  in  the  20/30  GHz  band  shall, 
on  Jime  30  of  each  year,  file  a  report 
with  the  International  Bureau  and  the 
Commission's  Columbia  Operations 
Center,  9200  Farm  House  Lane, 
Columbia,  MD  21046  containing  the 
following  information: 

(1)  Status  of  space  station 
construction  and  anticipated  laxmch 
date,  including  any  major  problems  or 
delay  encountered; 

(2)  A  listing  of  any  non-scheduled 
space  station  outages  for  more  than 
thirty  minutes  and  the  cause(s)  of  such 
outages;  and 

(sfldentification  of  any  space 
station(s)  not  available  for  service  or 
otherwise  not  performing  to 
specifications,  the  cause(s)  of  these 
difficulties,  and  the  date  any  space 
station  was  taken  out  of  service  or  the 
malfunction  identified. 

3.  Section  25.210  is  amended  by 
redesignating  paragraphs  (c)  through  (j) 
as  paragraphs  (e)  through  (1); 
redesignating  paragraph  (b)  as  paragraph 
(c);  and  adding  new  paragraphs  (b)  and 
(d^to  read  as  follows: 


125.210 
•moons  Ni  me 


Teclmlcal  reQutiementi  for 


ACTXM:  Correction  to  a  modification  of 
a  closure. 


(b)  All  space  stations  in  the  Fixed- 
Satellite  Service  in  the  20/30  GHz  band 
shall  use  either  orthogonal  linear  or 
orthogonal  circular  polarization.  Those 
space  stations  utilizing  orthogonal 
miear  polarization  shall  also  comply 
with  paragraph  (a)  of  this  section. 

(d)  All  space  stations  in  the  Fixed 
Satellite  Service  in  the  20/30  GHz  band 
shall  employ  state-of-the-art  fuU 
frequency  reuse  either  through  the  use 
of  orthogonal  polarizations  within  the 
same  beam  and/or  through  the  use  of 
spatially  independent  beams. 

4.  Section  25.204(g)  is  added  to  read 
as  follows: 

§26.204   Power  Hmlta. 


(g)  All  earth  stations  in  the  Fixed 
Satellite  Service  in  the  20/30  GHz  band 
shall  employ  uplink  adaptive  power 
control  or  oUier  methods  of  &de 
compensation  such  that  the  earth  station 
transmissions  shall  be  conducted  at  the 
power  level  reqiured  to  meet  the  desired 
link  performance  while  reducing  the 
level  of  mutual  inteifarence  between 
networks. 

(FR  Doc  97-30205  Filed  11-1 7-97;  8:45  am) 
aaxMQ  COM  «nt-*i-p 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatratlon 

SO  CFR  Part  679 
p.0. 092297G] 

Fiaharlaa  Of  tha  Exdualva  Economic 
Zona  Off  Aiaaka;  Pacific  Cod  in  tha 
Cantral  Ragulatory  Araa  of  tha  Gulf  of 
Aiaaka  ModNlcatton  of  a  Cloaura; 
Convctlon 

AOQICY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


:  This  docmnent  contains  a 
correction  to  a  cross  reference 
incorrectiy  stated  in  a  closure 
notification  (I.D.  092297C),  which  was 
published  September  29, 1997. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.Lt),  October  1, 1997,  until  2400 
hn.  A.Lt,  December  31, 1997. 

FORfURTHER  MFOfMAIKN  CONTACT: 
Thomas  Pearson,  907-486-6919. 

aUPPLBMNTARY  INFORMATION: 

Background 

On  September  29, 1997,  NMFS 
published  a  notificaticm  in  the  Federal 
Register  that  opened  directed  fishing  for 
Pacific  cod,  by  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component,  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska  (GOA) 
effective  on  October  1, 1997,  A.l.t.  This 
action  Mras  necessary  to  fully  utilize  the 
total  allowable  catch  (TAG)  of  Pacific 
cod  in  the  GOA  Central  Regulatory 
Area. 

Need  for  Correctioii 

This  action  corrects  an  erroneous 
cross  reference  that  gives  the  authority 
that  establishes  the  inshore/offshore 
apportionments  (applicable  through 
December  31, 1998)  of  Pacific  cod  in  all 
GOA  regulatory  arees. 

Correction  of  Publication 

Accordingly,  the  publication  on 
Septnnber  29, 1997,  of  the  modification 
of  a  closure  (I.D.  092297C).  which  was 
the  subject  of  FR  Doc.  97-25777,  is 
corrected  as  follows; 

On  page  50888,  in  the  third  column, 
the  second  paragraph,  the  first  sentence, 
the  cross  reference  "679.20(d)(l)(iii)(A)" 
is  corrected  to  read  "679.20(a)(6)(iii)." 

Authmity:  16  U.S.C.  1801  etseq. 
Dated:  November  12, 1997. 
BmoB  C  Morehead, 

Acting  Director.  Office  of  Sustainable 
PishtBTtes.  National  Marine  Fisheries  SerWce. 
(FR  Doc  97-30256  Filed  11-17-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  noticas  to  the  put)iic  of  the  pnsposed 
issuance  ol  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  pnof  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

y^tnpmem  OedtM  No.  97-ASO-iq 

Proposed  Modification  to  the  Atlantic 
High  Offshore  Airspace  Area 

AOBICY:  Federal  Aviation 

Administration  p'AA).  DOT. 

ACTION:  Notice  of  proposed  rulemakiDg. 


This  action  proposes  to 
modify  the  Atlantic  High  OfEshore 
Airspace  Area.  The  southeast  boundary 
of  the  Atlantic  High  Offshore  Airspace 
Area  would  be  extended  to  coincide 
with  the  boundary  of  the  San  Juan 
Enroute  Domestic  Airspace  Area.  This 
pn^MMsl  would  facilitate  the  use  of 
domestic  air  trafBc  control  (ATC) 
procedures  within  that  airspace,  and 
thereby  expedite  the  flow  of  air  traffic 
and  enhance  the  utilization  of  that 
airspace. 

DATES:  Comments  must  be  received  on 
or  before  January  2,  1998. 
AOOIIESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ASO-500.  Docket  No. 
97-ASO-16,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  ASO-500,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta.  GA  30320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and  Rules 
Division.  ATA-400.  Office  of  Air  Traffic 
Airspace  Management.  Federal  Aviation 
Adininistration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-8783. 


SUPPt.aMENTARY  INFORMATION: 
CtHiunenti  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  &ctual  basis 
supporting  the  views  and  suggestions 
presented  are  p>articularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propbsal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stampted  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97— 
ASO-16."  The  postcard  will  be  dite/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  ofNTKM'* 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  600 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-6783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking.  (202)  267-9677.  for  a  copy 
of  Advisory  Circular  No.  11-2 A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 


Background 

Air  traffic  activity  in  the  Bahamas  and 
Caribbean  airspace  area  continues  to 
increase  as  the  number  of  ground  based 
navigational  aids  continues  to  decrease. 
Consequently,  a  project  to  implement  a 
non-Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  Area 
Navigation  (RNAV)  route  system  to 
supplement  the  current  airway  system  is 
warranted.  Extending  the  southeast 
boimdary  of  the  Atlaintic  High  Offshore 
Airspace  Area  to  coincide  with  the  San 
Juan  Enroute  Domestic  Airspace  Area 
would  support  the  development  of  a 
more  efficient  route  system  in  the 
Bahamas  and  Caribbean  area. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  14  CFR  part  71  to  modify  the  Atlantic 
High  Offshore  Airspace  Area.  The 
Atlantic  High  Offshore  Airspace  Area 
would  be  extended  southeast  to 
coincide  with  the  boundary  of  the  San 
Juan  Enroute  Domestic  Airspace  Area. 

The  Atlantic  High  Offshore  Airapace 
Area  is  designated  as  Class  A  ainpace, 
and  the  San  Juan  Enroute  Domestic 
Airspace  Area  is  designated  as  Class  E 
airspace;  domestic  ATC  standards  apply 
in  these  areas.  At  present,  a  gap  of 
approximately  80  Nautical  Miles  (NM) 
exists  between  the  boundaries  of  the 
AUantic  High  Offshore  Airapace  Area 
and  the  San  Juan  Enroute  Domestic 
Ainpace  Area.  The  airapace  within  this 
gap  is  part  of  the  San  Juan  Oceanic 
Control  Area/Flight  Information  Region 
(CTA/hlK).  International  Civil  Aviation 
Organization  (ICAO)  ATC  standards 
apply  within  the  San  Juan  Oceanic 
CT A/FIR.  ConsequenUy,  air  traffic 
controUen  must  apply  two  difi^erent  sets 
of  ATC  standards  to  aircraft 
transitioning  firom  the  Atlantic  High 
OfEshore  Airapace  Area  to  the  San  Juan 
Enroute  Domestic  Airapace  Area,  or 
vice-versa,  (i.e.,  flight  operations  on  the 
routes  between  south  Florida  and  Puerto 
Rico). 

Modifying  the  AUantic  High  Offshore 
Airapace  Area  as  proposed  would 
permit  air  traffic  controllera  to  apply 
domestic  ATC  standards  along  the 
entire  length  of  the  affected  routes, 
thereby  enhancing  the  flow  of  air  traffic, 
increasing  capacity,  and  allowing  for 
more  efficient  use  of  the  airapace. 

OfSshore  Airapace  Area  designations 
are  published  in  paragraph  2003  of  FAA 
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Order  7400.9E.  dated  September  10, 
1997.  and  e%ctive  Septmnber  16, 1997. 
which  is  incorporated  by  refierence  in  14 
CFR  71.1.  The  offshore  airapace  area 
designation  listed  in  this  document 
woiud  be  published  subsequently  in  the 
Order.  The  FAA  has  determined  that 
this  proposed  regulation  only  involves 
an  established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  H, 
therefore:  (1)  Is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

ICAO  Considerations 

As  part  of  this  proposal  relates  to 
navigable  ainpace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  ICAO  International 
Standards  and  Recommended  Practices. 

The  application  of  International 
Standards  and  Recommended  Practices 
by  the  FAA,  Office  of-Mi  Traffic 
Airapace  Management,  in  areas  outside 
U.S.  domestic  airapace,  is  governed  by 
the  Convention  on  International  Qvil 
Aviation.  Specifically,  the  FAA  is 
governed  by  Article  12  and  Annex  11, 
which  pertain  to  the  establishment  of 
necessary  air  navigational  facilities  and 
services  to  promote  the  safe,  orderly, 
and  expeditious  flow  of  civil  air  traffic. 
The  purpose  of  the  document  is  to 
ensiue  that  dvll  aircraft  operations  on 
international  air  routes  are  performed 
imder  uniform  conditions. 

The  International  Standards  and 
Reconunended  Practices  in  Aimex  11 
apply  to  airspace  under  the  jurisdiction 
of  a  contracting  state,  derived  from 
ICAO.  Annex  11  provisions  apply  when 
air  traffic  services  are  provided  and  a 
contracting  state  accepts  the 
responsibiUty  of  providing  air  traffic 
services  over  high  seas  or  in  airapace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  this 
responsibiUty  may  apply  the 
International  Standards  and 
Recommended  Practices  that  are 
consistent  with  standards  and  practices 
utilized  in  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention,  state  owned  aircraft  are 


exempt  frt>m  the  Standards  and 
Recommended  Practices  of  Annex  11. 
The  United  States  is  a  contracting  state 
to  the  Convention.  Article  3(d)  of  the 
Convention  provides  that  participating 
state  aircraft  will  be  operated  in 
international  airapace  with  due  regard 
for  the  safety  of  civil  aircraft. 

Since  this  action  involves,  in  part,  the 
designation  of  navigabl»airspace 
outside  the  United  States,  the 
Administrator  is  consulting^with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  writh  the 
provisions  of  Executive  Order  10854. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DE8IQNATI0N  OF  CLASS  A. 
CLASS  8.  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORT1NQ 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

f71.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airapace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragmph  2003    Offshore  Ainpace  Areas 


Atlantic  High    (Reviaad) 

That  airspace  extending  upward  from 
18,000  fiset  MSL  to  and  including  FL  600 
within  the  area  bounded  on  the  east  from 
north  to  south  by  the  Moncton  FIR,  New 
York  Oceanic  CTA/FIR,  and  the  San  Jiian 
Oceanic  CTA/FIR:  to  the  point  where  the  San 
Juan  Oceanic  CTA/FIR  boundary  tiims 
southwest  at  lat  2in)8'00"N.,  long.  6r45'00" 
W.,  thence  from  that  point  southeast  via  a 
straight  line  to  intersect  a  100-mile  radius  of 
the  Fernando  Luis  Ribas  Dominlcci  Airport  at 
lat  19*47'28"  N.,  long.  67"'09'37"  W.,  thence 
counter-clockwise  via  a  lOO-mila  radius  of 
the  Fernando  Luis  Ribas  Dominicci  Airport 
to  lat.  IS'Sa'DS"  N.,  long.  67"'47'43"  W.. 
thence  from  that  point  northwest  via  a 
straight  line  to  intersect  the  point  where  the 
Santo  Domingo  FIR  turns  nwlhwest  at  lat. 
19*39'00"  N.,  long.  69'09'Od"  W.,  thence  from 
that  point  the  area  is  bounded  on  the  south 
from  east  to  west  by  the  Santo  Domingo  FIR. 


Port-Au^>rlnoe  CTAiFIR.  and  the  Havana 
CTA/FIR;  bounded  on  the  west  from  south  to 
north  by  the  Houston  Oceanic  CTA/FIR. 
southern  boundary  of  the  Jacksonville  Air' 
Route  TrafBc  Control  Center  and  a  line  12 
miles  ofbhore  and  parallel  to  the  U.S. 
shoreline. 
•        *        •        •        • 

Issued  in  Washington,  DC,  on  Novembers, 
1997. 

Nancy  B.  KaUnowsU, 

Acting  Prograw  Director  for  Air  Traffic 
Airspace  Management. 

[FR  Doc  97-30215  Filed  11-17-97;  8:45  am] 
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[Doetot    No.    RiMM-1-007;    Order    Na 
S87-f] 

Standards  for  BusinsM  PraclicM  of 
Interstate  Natural  Qas  PipeUnee 

November  12, 1997. 

AOENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking 

(NOPR). 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations 
governing  standards  for  conducting 
business  practices  and  electronic 
communication  with  interatate  natural 
gas  pipelines  by  incorporating  by 
reference  the  most  recent  vwsi<ni  of 
standards  promulgated  by  the  Gas 
Indtistry  Standards  Board  (GISB).  The 
Commission  also  is  proposing  to  adopt 
regulations,  not  developed  by  GISB, 
governing  intra-day  nominations, 
operational  balancing  agreements 
(OB As),  netting  and  trading  of 
imbalances,  standardization  of 
commimications  over  the  public 
Internet,  and  notices  of  operational  flow 
ordera.  In  addition,  the  Commission  is 
providing  policy  guidance  on  other 
issues  related  to  business  practices  of 
interstate  natural  gas  pipelines  to  assist 
GISB  in  developing  implementation 
standards  that  could  be  adopted  by  the 
Commission  in  future  regulations.  These 
business  practices  standards 
supplement  standards  adopted  by  the 
Commission  in  Order  Nos.  587.  587-B. 
and  587-C. 

DATEB:  Comments  are  due  December  18, 
1997. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washii^on  DC,  20426. 
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FOR  FUflTHER  MFORMATXM  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  WashingtoD.  DC  20426. 
(202)  308-2294 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E., 
Washington.  DC  20426.  (202)  206- 
1283 
Kay  Morlce,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.. 
Washington.  DC  20426.  (202)  208- 
0507 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A.  886  First  Street.  N.E..  Washington 
D.C  20426.  The  complete  text  on 
diskette  in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  located  in  the  Public 
Reference  Room  at  888  First  Street.  N.E.. 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  also  provides  access  to 
the  texts  of  formal  documents  issued  by 
the  Commission.  CIP^  is  available  at  no 
charge  to  the  user.  QPS  can  be  accessed 
over  the  Internet  by  pointing  your 
browser  to  the  URL  address:  http:// 
www.ferc.fed.us.  Select  the  link  to  QPS. 
The  full  text  of  this  document  can  be 
viewed,  and  saved,  in  ASCII  format  and 
an  entire  day's  documents  can  be 
downloaded  in  WordPerfect  6.1  format 
by  searching  the  miscellaneous  file  for 
the  last  seven  days.  QPS  also  may  be 
accessed  using  a  personal  computer 
with  a  modem  by  dialing  202-208-1397 
if  dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000.  9600,  7200,  4800. 
2400.  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit  The 
full  text  of  this  order  will  be  available 
on  QPS  in  ASCII  and  WordPerfect  6.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

Nodce  of  Proposed  Rulemaking  and 
SUtemenI  of  Policy;  Order  No.  587-F 

November  12, 1997. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  §  284.10  of  its  regulations 
governing  standards  for  conducting 
business  practices  and  electronic 


communication  with  interstate  natural 
gas  pipelines  by  incorporating  by 
reference  the  most  recent  version  of 
standards  promulgated  by  the  Gas 
Industry  Standards  Board  (GISB).  The 
Commission  also  is  proposing  to  adopt 
regulations,  not  developed  by  GISB.  in 
new  §  284.10(b)(2)  of  its  regidatioos. 
These  regulations  would  govern  intra- 
day  nominations,  operational  balancing 
agreements  (OBAs),  netting  and  trading 
of  imbalances,  standardization  of 
commimicafions  over  the  public 
Internet,  and  notices  of  operational  flow 
orders.  In  addition,  the  Commission  is 
providing  policy  guidance  on  other 
issues  to  eliminate  disputes  within  GISB 
over  these  issues  and  thereby  assist 
GISB  in  developing  implementation 
standards  in  these  areas. 

I.  Background 

A.  Prior  Commission  Action 

In  Order  Nos.  587,  587-B.  and  587- 
C '  the  Commission  began  the  process  of 
standardizing  the  business  practices  and 
communication  methodologies  of 
interstate  pipelines  to  create  a  more 
integrated  and  efficient  pipeline  grid. 
The  Commission  incorporated  by 
reference  consensus  standards 
developed  by  GISB.^  covering  certain 
industry  business  practices — 
Nominations,  Flowing  Gas,  Invoicing, 
and  Capacity  Release — as  well  as 
standards  and  electronic  datasets  that 
detailed  the  data  requirements  needed 
to  conduct  these  business  transactions 
electronically.  The  Commission  also 
adopted  standards  providing  that  these 
business  transactions  would  be 
conducted  over  the  Internet  as  well  as 
standards  requiring  the  posting  of 
additional  information  on  Internet  Web 
pages. 

During  the  process  of  adopting  these 
standards,  there  were  areas  that  had 
been  left  unresolved  which  are  relevant 
to  the  Commission's  proposed  actions  in 
this  Notice  of  Proposed  Rulemaking 
(NOPR).  First,  in  Order  No.  587-C.  the 
Commission  declined  to  adopt 
standards  in  four  areas — intra-day 
nominations,  operational  balancing 
agreements,  netting  of  imbalances,  and 
downloading  documents  from  pipeline 
Internet  Web  sites — and  requested  that 


GISB  and  the  industry  propose 
clarifications  or  revisions  to  the 
standards  by  September  1. 1997.  In 
addition,  in  Order  No.  587-E,  the 
Commission  noted  that  GISB  had 
committed  itself  to  completing  the 
standardization  of  all  functions  and 
information  now  provided  on  pipeline 
Electronic  Bulletin  Boards  (EBBs)  and 
requested  a  report,  by  September  1, 
1997,  on  the  extent  of  GISB's  progress 
and  the  contemplated  completion 
date.' 

Second,  in  its  November  13. 1996 
NOPR.  *  the  Commission  identified 
several  disputed  standards  where  fouir 
industry  segments  supported  the 
standaids.  but  the  pipeline  segment 
prevented  a  consensus  from  being 
reached.'  To  review  these  issues,  the 
Commission  staff  held  a  technical 
conference  on  Decembw  12  and  13. 
1996.  and  comments  on  the  conference 
were  filed  on  February  21. 1997.* 

B.  GISB's  September  2.  1997  Filing 

On  September  2, 1997,  GISB  filed 
with  the  Commission  revisions  to  its 
standards  (Version  1.2),  a  report  on  the 
issues  raised  by  the  Commission  in 
Order  No.  587-C  regarding  intra-day 
nominations,  the  unclear  OBA  and 
imbalance  standards,  and  the  standard 
covering  formats  for  file  downloads,  and 
a  report  on  the  progress  of  its  titie 
transfer  tracking  task  force. 

Version  1.2  replaces  Versions  1.0  and 
1.1.  Version  1.2  contains  several  new 
and  revised  business  practices 
standards,  covering  exchange  of  volume 
audit  statements,  statements  of  account, 
changes  to  Internet  protocols,  formats 
for  posting  information  on  pipeline  web 
sites,  and  the  confirmation  and 
validation  process  for  pre-arranged 
capacity  release  transactions.'  'The 
Version  1.2  standards  also  contain  both 


>  Standards  For  Busineu  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587.  61  FR  39053 
(Jul.  26.  1996).  Ill  FERC  Stats.  &  Regs.  Regulations 
Preambles  1 31,038  (Jul.  17, 1996).  Order  No.  587- 
B.  62  FR  5521  (Feb.  6. 1997).  lU  FERC  StaU.  ft  Regs. 
Regulations  Preambles  1 31.046  (Jan.  30.  1997). 
Order  No.  587-0.  62  FR  10684  (Mar.  10.  1997).  ffl 
FERC  Stats,  ft  Regs.  Regulations  Preambles  1 31.050 
(Mar.  4, 1997). 

*GISB  is  a  private,  consensus  standards 
developer  composed  of  members  from  all  segments 
of  the  natural  gas  industry. 


^  GISB  Electronic  Delivery  Mechanism  Related 
Standards  4.3.6  states  that  "within  a  reasonable 
amount  of  time,  all  EBB  information,  functions  and 
transactions  should  be  achieved  via  one  mode  of 
communications." 

*See  Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines.  Notice  of  Proposed 
Rulemaking  and  Staff  Technical  Conference,  61  FR 
58790  (Nov.  19. 1996),  IV  FERC  Stats,  ft  Regs. 
Proposed  Regulations  1 32.521  (Nov.  13.  1996).  The 
disputed  issues  involve  pooling,  title  transfer 
tracking,  ranking  of  gas  packages,  predetermined 
allocations,  intra-day  nominations,  operational  flow 
orders,  fuel  sales,  and  imbalance  tradiiig. 

'  For  a  standard  to  issue,  it  must  be  approved  by 
17  out  of  the  25  members  of  the  GISB  Executive 
Committee  with  at  least  two  afRrmative  votes  from 
each  of  the  five  segments. 

^Appendix  A  lists  those  filing  comment  on  the 
confertoce.  Appendix  B  lists  the  disputed 
standards. 

'  Flowing  Gas  Related  Standard  2.1.4,  Invoiciiig 
Related  Standard  3.3.21.  Electronic  Delivery 
Mechanism  Standards  4.3.1  and  4.3.16,  and 
Capacity  Release  Related  Standard  5.3.3a 
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new  and  revised  standards  applicable  to 
the  data^Bts  used  for  electronically 
conducting  business  transactions 
relating  to  nominations,  flowing  gas, 
invoices  and  capacity  release  data.' 
Finally,  the  Version  1.2  standards 
include.  GISB's  interpretations  of 
standards." 

GISB  reports  that  it  established  a  task 
force  to  evaloate  the  intra-day 
nomination  process,  but  the  task  force 
has  not  yet  completed  standards  to 
better  synchronize  this  process  across 
pipelines.  GISB  states  that  the 
completion  of  the  intra-day  nomination 
process  was  delayed  because  the 
members  of  the  task  force  came  to  the 
realization  that,  in  order  to  make  the 
intra-day  process  work  efficiently,  a 
fundamental  review  of  the  entire 
confirmation  process  was  necessary. 
GISB  concludes  that  the  task  force 
remains  cautiously  optimistic  that  it 
will  successfully  report  a 
recommendation  out  of  the  task  force  to 
the  Executive  Committee  before  the  end 
of  1997. 

GISB  reports  that  it  has  not  completed 
the  clarification  of  the  OBA  and 
imbalance  standards  as  requested  by  the 
Commission  in  Order  No.  587-C.  GISB 
states  that  the  standards  are  pending 
before  its  Business  Practices 
subcommittee,  which  intends  to  review 
thmn  vdien  its  normal  rotation  deals 
with  contract  and  flowing  gas  issues. 
GISB  anticipates  consideration  of  these 
issues  before  the  raid  of  1997. 

On  electronic  communication  issues. 
GISB  explained  that  it  has  approved 
Electronic  Delivery  Mechanism 
Standard  4.3.16  which  provides  that 
files  can  be  downloaded  from  pipeline 
web  sites  in  two  formats:  hyper-text 
mark-up  language  (HTML)  or  rich-text- 
format  (RTF).  However.  GISB  did  not 
file  a  progress  report  on  its  efforts  to 
complete  the  process  of  standardizing 
information  currently  provided  on 
pipeline  EBBs.  as  requested  in  Order 
No.  587-E. 

GISB  included  a  report  by  its  title 
transfer  tracking  task  force  on  its 
progress.  The  task  force  has  not  yet 
completed  its  work,  and  GISB 
comments  that  this  is  "one  of  the  most 
challenging  and  time  consiuning  issues 
feeing  the  industiy." 

Comments  on  the  topics  addressed  by 
GISB's  report  were  filed  by  Natural  Gas 


■The  new  standards  are  Nominations  ReUted 
Standard  1.4.6  and  Flowing  Gas  Related  Standard 
2.4.e.  The  revised  standard*  are  Nominations 
Retated  Sundards  1.4.1  through  1.4.5.  Flowing  Gas 
Related  SUndards  2.4.1  through  2.4.5,  Invoicing 
Related  Standards,  3.4.1  through  3.4.3.  Capacity 
Release  Related  Standards  5.4.1.  through  5.4.4, 5.4.6 
through  5.4.13,  and  5.4.15.  through  5.4.17. 

•InterpieUtions  of  Standards  7.3.1  through 
7J.18. 


Qearinghouse  (NGC),  Koch  Gateway 
Pipeline  Company  (Koch),  and 
TransCapacity  Limited  Partnership 
(TransCapadty).  NGC  contends  that 
GISB  is  stymied  and  that  the  time  has 
come  for  the  Commission  to  resolve  the 
issues  which  the  Commission  set  for 
consideration  in  Order  No.  587-C.  NGC 
further  states  that  the  titie  transfer 
tracking  task  force  has  not  addressed  the 
underlying  issue  of  whether  the 
pipeline  should  perform  this  service, 
and  argues  that  this  is  an  issue  the 
Commission  must  resolve. 
TransCapacity  suggests  the  GISB 
process  be  given  more  time,  within 
defined  limits,  to  resolve  these  issues. 

Koch,  on  the  other  hand,  contends  the 
Commission  should  resist  further 
standardization,  because 
standardization  will  impede  the 
pipelines'  ability  to  provide  creative  or 
dynamic  new  services.  Koch  is 
particularly  concerned  that  further 
standardizatfon  of  intra-day 
nominations  along  the  lines  being 
considered  by  GISB's  task  force  could 
result  in  depriving  shippers  on  its 
pipeline  of  service  options  they  value. 
Koch  also  is  concerned  about  the 
possibility  that  the  Commission  will 
replace  pipelines'  proprietary  EBBs  with 
a  requirement  for  standardized 
communication  modalities. 

ILDiscmeion 

The  Commission  proposes  to 
incorporate  by  reference  the  Version  1.2 
standards  passed  by  GISB  to  substitute 
for  the  Version  1.0  and  1.1  standards 
currently  incorporated  in  the 
regulations.  In  the  Commission's  earlier 
orders,  the  Commission  adopted 
standards  only  when  all  segments  of  the 
industry  concurred  that  the  standard 
was  needed  to  improve  efficiency. 
However,  the  Commission  has 
recognized  that  policy  disputes  between 
the  segments  may  prevent  the 
development  of  standards  that  are 
necessary  to  the  development  of  an 
integrated  pipeline  grid.^" 

After  having  reviewed  the  transcript 
of  the  Decemhisr  12-13, 1996  technical 
conference,  the  February  21, 1997 
comments  submitted  on  the  technical 
conference,  and  the  GISB  report,  the 
Commission  has  concluded  that  it  needs 
'to  resolve  policy  disputes  so  that  GISB 
can  focus  its  e^rts  on  resolving  the 
technical  details  of  implementation.  On 
some  issues,  the  Commission  is 
proposing  new  regulations  when 
uniform  standards  appear  necessary  to 


increese  the  overall  efficiency  of  the 
pipeline  grid  or  when  the  standard 
reflects  a  fundamental  service  right  to 
which  similarly  situated  8h^)per8 
should  be  entitied  on  all  pipelines.  On 
other  issues,  the  Commission  is 
providing  policy  guidance  in  this  NOPR 
so  that  GISB  and  the  industry  can 
develop  the  most  efficient  standards  to 
implement  those  policy  choices. 

Specifically,  the  Commission  is 
proposing  to  incorporate  the  Version  1.2 
standards  in  section  284.10(b)(lKi)  and 
is  further  proposing  in  section 
284.10(b)(2)  to  adopt  additional 
regulations  that  would:  require 
pipelines  to  give  firm  intra-day 
nominations  priority  over  already 
nominated  and  scheduled  intemiptible 
transportation;  ^^  require  pipelines  to 
enter  into  operational  balancing 
agreements  at  all  pipeline  to  pipeline 
interconnects;  ^^  require  pipelines  to 
permit  sUppen  to  ofEset  imbalances 
accruing  on  their  different  contracts 
with  a  pipeline  and  trade  imbalances 
when  such  imbalances  have  similar 
operational  impact  on  the  pipeline's 
systems;  ^^  require  pipelines  to  post  all 
information  and  conduct  all  business 
transactions  using  the  public  Internet 
and  internet  protocols  by  June  1. 
1999;  ^*  require  pipelines  to  adhere  to 
specific  standards  in  posting 
information  on  pipeline  web  sites  and 
in  mnintnining  electronic  records;  ^'  and 
require  pipelines  to  provide  shippers 
with  notice  of  operational  flow  orders 
by  posting  the  notices  on  the  pipelines' 
Internet  web  sites  as  well  as  by  notifying 
shippers  through  Internet  E-Mail  or 
through  notification  to  the  shipper's 
Internet  (URL)  address.  >«  The 
Commission  is  proposing  that  pipelines 
comply  with  these  regulations  within  60 
days  of  the  issuance  of  final  rule,  with 
the  exception,  as  noted  above,  of  section 
284.10(b)(2)(iii)(A)  (requiring  pipelines 
to  coniluct  business  using  the  Internet), 
for  which  compliance  would  be 
expected  by  June  1. 1999. 

The  Commission  is  providing  policy 
guidance  in  the  following  areas:  the 
extent  of  notice  intemiptible  shippers 
should  be  given  of  rescheduled  capacity 
allocations,  as  well  as  the  pipelines' 
responsibilities  to  support  titie  transfer 
tracking,  to  permit  gas  package  ranking 
across  contracts,  and  to  support  the  use 
of  third-parties  to  provide 
reimbursement  for  compressor  fuel. 


10  Order  ^o.  587.  61  FR  at  3W60,  in  FERC  SUts. 
ft  Regs.  RegiuJations  Preambles,  at  30.065:  Order  No. 
S87-C,  62  FR  at  10686.  Ill  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1  31.050.  at  30.583. 


"Proposed  regulation  2S4.10(b)(2Ki). 
"Proposed  reguUtion  284.10(b)(2)(uKA). 
"Proposed  regulation  284.10(bK2XuKB). 
"Proposed  regulation  284.10(b)(2)(uiXA). 
"Proposed  regulation  2S4.10(bX2)(Ui)  (B) 
through  P). 
"Proposed  regulation  284.ia(bN2>(iii)(E). 


y 
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With  respect  to  other  issues  in  dispute, 
pipeline  tracking  of  multi-tiered 
allocations,  provision  of  paper  pools, 
and  penalty  calculations,  the 
Commission  does  not  find  that  a 
sufficient  case  has  been  made  to  justify 
its  intervention  at  this  time. 

With  the  Commission's  resolution  of 
the  fundamental  policy  issues,  GISB 
should  be  able  to  formulate  the 
standards  necessary  for  implementing 
the  policies  addressed  in  this  NOPR. 
Although  GISB  had  anticipated  being 
able  to  complete  standards  in  some 
areas  by  the  end  of  calendar  1997,  the 
Commission  recognizes  that  it  may  need 
additional  time  to  consider  these 
standards  in  the  light  of  the 
Commission's  policy  guidance  given 
h«e.  The  Commission  finds  that  a 
March  31,  1998  deadline  should  provide 
sufficient  time,  and  the  Commission, 
therefore,  solicits  the  submission  of 
final  standards  from  GISB  and  others  in 
the  industry  by  that  date. 

In  stepping-in  to  resolve  the  disputed 
issues,  the  Commission  is  in  no  way 
seeking  to  derogate  GISB's  role  or  its 
accomplishments.  GISB's  ability  to 
develop  a  consensus  on  the  large 
number  of  standards  it  has  adopted  is  a 
signal  achievement  and  testament  to  the 
industry's  ability  to  work  together  to 
solve  mutual  problems.  However,  it 
would  ignore  reality  to  assume  that  all 
factions  will  b«  able  to  agree  on  every 
issue,  particularly  when  those  issues 
involve  regulatory  policy  issues.  By 
resolving  Uiese  issues,  the  Commission 
is  not  seeking  to  replace  GISB,  but 
rather  to  work  together  with  GISB  and 
the  industry  to  develop  policies  and 
standards  necessary  to  increase  the 
efficiency  of  the  pipeline  grid.'^  Indeed, 
the  resolution  of  these  policy  questions 
may  permit  GISB  to  focus  its  resources 
on  developing  the  necessary  standards 
to  implement  these  policies  in  the  most 
efficient  manner  possible. 

The  Commission's  proposed 
standards  and  its  policy  guidance  in  all 
these  areas  are  discussed  below. 

A.  Proposed  Adoption  of  the  Version  1.2 
Standards 

Version  1.2  of  the  standards 
principally  revises  the  data  elements 
used  to  conduct  business  transactions 
with  the  pipelines.  The  Commission 
recognizes  the  difficiilty,  on  the  first 


'^  See  Michael  E.  Porter  It  Claw  van  der  Linde, 
Graeo  and  Competitive:  Ending  the  Stalemate. 
Harvard  Business  Review  120.  124.  127  (Sept/Oct 
1995):  Malcolm  Cladwell,  Just  Ask  For  It.  The  New 
Yorkar.  45  (April  7. 1997)  (governmental  regulation 
is  tomoliiDaa  naadad  to  motivate  industries  to  adopt 
policies  that  enhance  competition  and  baler  greater 
efficiency,  but  government  needs  to  foctu  on 
outcomea  and  should  work  Mrith  industry  in  setting 
reiavant  aUndards). 


shot,  of  developing  a  comprehensive  set 
of  data  elements  that  will  acxommodate 
business  transactions  across  all 
pipelines.  Inevitably,  experience  with 
the  Version  1.1  standards  would  reveal 
areas  where  refinements  and 
improvements  were  needed.  Adoption 
of  the  Version  1.2  revisions,  therefore, 
should  improve  the  standards  so  that 
they  better  accommodate  pipeline 
business  practices.  In  addition  to 
incorporating  the  standards  by 
reference,  the  Commission  also  is 
proposing  to  incorporate  the  GISB 
interpretations.  While  the 
interpretations  will  not  necessarily  be 
determinative  in  the  event  of  a  dispute, 
they,  like  the  GISB  principles  adopted 
previously,  will  help  to  provide  reliable 
guides  as  to  the  industry's 
imderstanding  of  the  standards  should 
disputes  or  complaints  arise. 

'The  Commission  appreciates  that  the 
Version  1.1  standards  have  been 
implemented  unevenly  across  the 
pipeline  grid.  Some  pipelines  have 
received  waivers  which  permit  them  to 
use  non-standardized  data  elements, 
while  they  sought  changes  or  revisions 
from  GISB.'*  Other  pipelines  have 
implemented  the  Version  1.2  standards 
early.!'  when  implementation  is  not 
uniform,  biutlens  are  created  for 
shippers  who  have  to  have  several 
different  sets  of  data  elements  to  match 
the  differing  requirements  of  the 
different  pipelines.  The  Commission, 
therefore,  requests  comments  on 
whether  in  the  interests  of  providing 
certainty,  it  should  decline  to  extend  its 
waivers  of  the  dataset  compliance  any 
further  and  require  all  pipelines  to 
follow  the  Version  1.2  standards  even  if 
certain  issues  are  still  imresolved. 

A  related  question  is  how  quickly  to 
issue  revisions  to  the  standards.  There 
clearly  is  going  to  be  a  need  to  revise 
these  standards.  Indeed,  in  this  NOPR, 
the  Commission  has  requested  the 
submission  of  additional  data  elements 
for  certain  transactions.  On  the  other 
hand,  if  the  standards  are  modified  too 
frequently,  shippers  incur  time  and 
expense  in  having  to  reprogram  their 
computers  to  meet  the  new  changes. 
Thus,  the  Commission  requests 
comment  on  whether  it  should  grant  a 
hiatus  of  a  year  or  more  before  the 
Commission  adopts  any  subsequent 
revision  of  the  datasets  so  that  shippers 
will  be  able  to  implement  them  without 
a  risk  that  they  subsequently  will  have 
to  remap  their  computers.  A  possible 
alternative  to  be  considered  in  the 


comments  is  whether  addltioiy  to  the 
datasets  could  be  permitted,  so  long  as 
these  additions  do  not  affect  the  abUity 
of  shippers  to  use  the  Version  1.2 
standards.  One  of  the  advantages  of  EDI 
is  that  it  does  permit  the  addition  of 
data  elements  without  afCacting  the 
ability  of  shippers  to  use  an  earlier 
version.  Under  this  approach,  shippers 
that  want  to  avail  themselves  of  the  new 
features  could  do  so,  while  other 
shippers  could  still  use  the  Version  1.2 
datasets. 

B.  Proposed  Regulations  and  Policy 
Guidance  on  Intm-day  Nomination 
Issues 

1.  The  Issues 

Under  the  GISB  standards.^  the 
initial  nomination  far  the  next  day  of 
gas  flow  (which  starts  at  9  a.m.)  must  be 
transmitted  to  the  pipeline  by  11:45  a.in. 
central  clock  time  (CCT).2>  This 
nomination  is  confirmed  by  4:30  p.m. 
CCT.  An  intra-day  nomination  is  any 
nomination  sent  after  the  initial 
nomination  deadline.22  An  intra-day 
nomination  may  be  made  either  on  the 
day  prior  to  gas  flow  (after  11:30  a.m.) 
or  on  the  day  of  gas  flow.^  Intra-day 
nominations  are  for  a  daily  quantity; 
changes  in  hourly  gas  flows  are 
determined  by  the  interconnecting 
parties.^* 

The  current  standards  require  a 
pipeline  to  permit  one  intra-day 
nomination  four  hours  prior  to  ga» 
flow.23  In  Order  No.  587-C,  the 
Commission  pointed  out  that  pipelines 
chose  to  implement  this  standard  in 
divergent  ways.  Some  pipelines  process 
intra-day  nominations  using  a  "rolling" 
system  permitting  the  shipper  to  choose 
the  time  at  which  it  submits  the  intra- 
day  nomination,  while  others  chose  a 
"batch  process"  in  which  the  pipeline 
sets  a  specified  time  for  processing 
intra-day  nominations  and  all  intra-day 
nominations  submitted  before  that  time 
are  accumulated  and  processed  together. 
The  betch  process  also  differs  from 
pipeline  to  pipeline,  with  pipelines 
choosing  difEorent  batch  times.  In 
addition,  on  some  pipelines  intra-day 
nominations  for  firm  service  "bump"  or 
interrupt  scheduled  or  flowing 
interruptible  gas,  while  on  others  they 


■*  See  Texas  Eastern  Transmission  Corporation, 
79  FERC  161.223  (1997). 

"Tennessee  Gas  Pipeline  Company.  80  FERC 
1  •1,311  (1997). 


»18  CFR  2M.10(bXl)(i).  Nominations  Related 
Standards  1.3.1  and  1.3.2. 

"  Central  clock  time  is  central  time  taking  into 
account  changes  for  daylight  savings  time. 

22 18  CFK  284.10(bXl)(i).  Nominations  Related 
Standards  1.2.4. 

"18  CFR  284.10(bMlMi).  NominaUons  Related 
Standards  1.2.7. 

M 18  CFR  284.10(bKlMi).  Nominations  Related 
Standards  1.3.9. 

"  18  CFR  2a4.10(bMlMi).  Nominations  Related 
Standards  1.3.10. 
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do  not  The  Commission  commented 
that  this  plethora  of  approaches 
prevented  shippers  from  coordinating 
their  intra-day  nominations  across 
multiple  pipelines,  and  requested  that 
GISB  provide  reconunendations  by 
September  1. 1997  on  standards  to 
provide  the  necessary  coordination. 
According  to  GISB  s  September  2. 
1997  filing,  the  task  force  it  assembled 


to  consider  this  issue  has  not  completed 
its  work,  because  its  members  caaie  to 
the  realization  that,  in  order  to  make  the 
intra-day  nomination  process  work 
effidentiy,  a  fundamental  review  of  the 
entire  confirmation  pncaa  was 
necessary.  GISB  included  with  its  filing 
the  current  test  model  its  task  foroe  has 
developed  to  deal  with  this  issue. 


Under  this  model,  pipelines  would 
establish  three  times  during  whidi 
shippers  could  synchronize  their  intra- 
day  nominations  across  multiple 
pipelines.  The  synchronization  times 
are  6  p.m.  (to  take  effect  on  the  next  gas 
day)  and  10  a.m.  and  5  p.m.  to  take 
effect  on  the  same  gas  day. 

saisM  coot  trir-M^ 


The  GISBTask  Foree^  Modd  hitra-day  Naminatian  Hmdtne 
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In  the  report,  the  task  Corce 
summarizes  tin  outstanding  policy 
disputes  that  it  has  been  uiuble  to 
resolve.  First,  the  task  force  did  not 
address  die  "bumping"  issue — ^whether 
firm  intra-day  nominations  f«n 
interrupt  or  tlisplace  scheduled 
intemiptible  service.  The  timelin» 
proposed  by  the  task  fiorce  attempts  to 
accommodate  both  bunding  and  non- 
bumping  pipelines. 

Second,  the  task  force  is  unclear  as  to 
the  amount  of  notice  and  opportunity  to 
reschedule  which  Commission  policy 
accords  to  interruptible  shippers.  For 
instance,  imder  the  test  model,  an  intra- 
day  nomiiution  submitted  at  6  p.m.  on 
the  day  before  gas  flow  will  not  take 
effect  until  5  p.m.  on  the  day  of  gas  flow 
if  it  bumps  an  intemiptible  shipper.  If 
the  intra-day  nomination  dpes  not 
bump,  it  wrill  take  effect  at  9  a.m.,  rather 
than  5  p.m.  The  time  line  also  provides 
tiiat  the  last  intra-day  opportunity  of  the 
day,  at  5  p.m.,  does  not  bump. 

The  report  states  that  some  on  the  task 
fiorce  contend  that  bumping  an 
intezTupti)>le  shipper's  scheduled  gas  is 
unfair  unless  the  shipper  has  the 
opportunity  to  reschedule.  Firm 
shippers,  on  the  other  hand,  ccmtend 
that  since  they  pay  reservation  c:harges, 
they  are  entitied  to  scheduling  priority 
and,  therefore,  their  intra-day 
nomination  should  take  efiect  at  9  a.m. 
even  if  the  firm  intra-day  nomination 
bumps  scheduled  interruptible  service. 


Third,  the  task  force  states  that  some 
believe  that  the  syntihronized  time  line 
can  coexist  with  those  pipelines  that  use 
a  rolling  intra-day  process,  because 
shippers  can  choose  whether  to  submit 
their  nominations  at  the  synchronized 
times.  Others,  however,  are  concerned 
that  if  a  bump  occurs,  the  coexistence  of 
the  two  methods  seems  to  unravel.^ 
They  maintain  that,  if  the  Commission 
requires  that  firm  intra-day  nominations 
bump  scheduled  interruptible  service, 
pipelines  may  have  to  switch  from  the 
rolling  to  the  batching  process,  which 
would  be  a  degradation  of  service  to 
shippers. 

In  addition,  there  was  one  disputed 
standard  (Standard  No.  77A)  dealing 
with  intra-day  nominations.  This 
standard  would  have  required  pipelines 
to  permit  intra-day  nominations  at  all 
nominatable  receipt  and  driivery 
points." 

2.  Commission  Resolution  of  the  Issues 

The  Commission  agrees  that  having 
three  synchronization  times,  as 
proposed  by  the  task  force,  would  be  a 
significant  improvement  on  the  current 
system.  As  GISB  itself  has  recognized, 
however,  the  adoption  of  these 
nomination  timelines  is  only  an  interim 


^  In  its  September  2, 1997  comments,  Koch, 
which  statos  it  uses  a  rolling  procaas  without 
bumping,  cootands  that  if  an  interooiuMctad 
pipeline  support*  bumping  and  uaaa  the  batch 
process,  a  bump  on  that  pipeline  can  wreak  havoc 
on  Koch's  system  since  a  bump  will  ripple  down 
and  diatupt  flow. 

I'SaeAppandUB. 


Step,  with  the  ultimate  goal  being  the 
development  of  a  continuous  and 
contiguous  scheduling  system.^ 

The  Commission  will  resolve  the 
policy  disputes  highlighted  by  the  GISB 
task  force  to  enabte  G^SB  to  focus  on  the 
implementation  details  of  the  standards, 
such  as  ensuring  that  the  intra-day 
confirmation  procedures  are  in  place  so 
that  nominations  will  be  atxepted  when 
capacity  is  available.  GISB  and  others  in 
the  industry  should  submit  an  intra-day 
timeline  and  scheduling  standards  in 
accordance  with  these  policies  by 
March  31, 1998. 

a.  Priorities  of  Firm  and  Interruptible 
Intm-day  Nominations 

(1)  Commission's  Policy  on  Service 
Priority 

The  Commission's  policy  since  Order 
No.  636  has  been  that  firm  shippers, 
who  pay  reservation  charges,  are 
entided  to  service  superior  to  that  of 
interruptible  shippers.  Interruptible 
shippers,  by  definition,  take  the  risk  that 
their  service  will  be  interrupted  if  firm 
shippers  choose  to  use  their  capacity. 

In  Order  No.  636,  the  Commission  did 
not  require  pipelines  to  provide  intra- 
day  nomination  opportunities,  but  some 
pipelines  did  so,  and  the  Commission 
p^mitted  those  pipelines  to  include 
provisions  in  their  tarifiEs  under  which 
scheduled  interruptible  nominations 
would  not  be  bumped  by  firm  intra-day 


» 18  CFR  284.10(bXlMi).  Notninations  RaUted 
Standards  1.1.2. 
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nomirkations.  However,  as  intia-day 
nominations  became  more  prevalent, 
the  Conunission's  policy  was  to  apply 
its  general  scheduling  priorities  to  intra- 
day  nominatioQs.  Thus,  the  Commission 
found  that  firm  intra-day  nominations 
should  be  entitled  to  bump  scheduled 
intemiptible  service.^  The 
Commission,  however,  concluded  that 
intemiptible  shippers  should  receive 
notice  of  their  rmcheduled  quantities 
and  an  opportunity  to  renominated  The 
Commission  also  determined  that 
bumped  intemiptible  shippers  should 
not  be  subject  to  penalties  directly 
related  to  the  bump  on  the  day  on 
which  the  biimp  takes  place.  ^^ 

When  Order  No.  587  required  all 
pipelines  to  implement  intra-day 
nominations,  the  Commission 
detninined  that  those  pipelines  filing  to 
institute  intra-day  nominations  on  their 
systems  had  to  follow  the  general  policy 
and  permit  firm  intra-day  nominations 
to  bump  scheduled  intemiptible  service 
upon  reasonable  notice. '^  On  those 
pipelines  with  no-bump  provisions  that 
existed  prior  to  Order  No.  587,  the 
Commission  permitted  the  no-bump 
provisions  to  stand,  because  the 
pipeline  filings  were  strictly  compliance 
filings,  and  the  Order  No.  587  standards 
did  not  address  the  priority  issue  for 
intra-day  nominations.''^ 

(2)  Proposed  Regxilation  Giving  Firm 
Intra-Etey  Nominations  Priority  Over 
Scheduled  Intemiptible  Service 

The  Commission  is  proposing  to 
require  that  the  remaining  no-bump 


»  See  Tmutamee  Cm  npalliw  Ccaapany.  73  FERC 
1 61.15S.  at  61.456  (199S). 

»U. 

"  U.  (daily  variancs  charge  waivad.  but  only  far 
tba  day  ob  which  the  bump  take*  place). 

»SeeEl  Psao  Natural  Gas  Company.  77  FERC 
1 61.176  (1996):  Alabama-Teaaessee  Natural  Ga* 
Cooipwiy.  79  FERC  161.117  (1997):  Algonquin  Gas 
Transmission  Company.  78  FERC  161.281  (1997): 
ANR  Pipeline  Company.  7S  FERC  1 61.142  (1997); 
Arkansas-Western  Pipeline  Company.  78  FERC 
161.250  (1997);  Canyon  Creek  Compression 
Company.  78  FERC  1 61,003  (1997):  CNG 
Transmission  Corporation.  78FERC  161.131  (1997); 
Great  Lakes  Gas  Transmission  Limited  Partnership. 
79  FERC  161,194  (1997):  Iroquois  Gas  Transmission 
System.  L.P..  79  FERC  1  61.196  (1997);  K  N 
Interstate  Gas  Transmission  Company.  79  FERC 
1 61.206  (1997):  Mojave  Pipeline  Company.  78 
FERC  1  61,153  (1997):  National  Fuel  Gas  Supply 
Corporation.  78  FERC  1 61,332  (1997):  NorAm  Gas 
Transmission  Company,  79  FERC 
1  61 ,069  (1997):  Overthrust  Pipeline  Company,  78 
FERC  1  S1.2BS  (1997):  Questar  Pipeline  Company. 
78  FERC  1 61.305  (1997):  Southern  Natural  Gas 
Company.  78  FERC  161,125  (1997);  Texas  Gas 
Transmission  Corporation.  79  FERC  161.175 
(1997);  Trailblazar  Pipeline  Company.  77  FERC —  1 
61.328  (1996):  Viking  Gas  Transmission  Company, 
78  FERC  1 61.243  (1997);  Young  Gas  Storage 
Company.  Ud..  79  FERC  1 61.030  (1997). 

"  See  Transwestem  Pipeline  Company.  78  FERC 
161.146  (1997):  Florida  Gas  Transmissioo 
Company.  78  FERC  161.177  (1996). 


pipelines  follow  its  general  policy  that 
firm  intra-day  nominations  should  have 
scheduling  priority  over  scheduled 
intemiptible  service.  This  regulation 
would  ensure  that  all  firm  shippers  will 
receive  the  same  rights  on  all  pipelines. 

INGAA  and  ICoch  ^  contend  that  the 
Commission  should  not  seek  to 
standardize  this  element  of  intra-day 
service.  They  maintain  that  the  diversity 
in  approach  is  the  product  of  individual 
pipeline  settlements  and  customer 
preferences  which  should  not  be  Upset. 

Not  only  would  a  continuation  of  a 
bifurcated  intra-day  nomination  system 
deprive  firm  shippers  on  some  pipelines 
with  the  legitimate  priority  rights  to 
which  they  are  entitled,  a  bifiucated 
system  also  appeara  to  be  at  odds  with 
the  goal  of  creating  an  integrated 
pipeline  grid.  A  finn  shipper 
nominating  gas  across  multiple 
pipelines  needs  to  be  able  to  coordinate 
its  intra-day  nominations.  Under  the 
present  system,  if  even  one  pipeline  in 
its  nomination  chain  has  a  no^ump 
rule,  the  shipper  may  be  unable  to  have 
its  entire  chain  of  intra-day  nominations 
confirmed.  Thus,  a  single  approach  to 
bumping  appears  necessary  to. integrate 
the  pipeline  grid. 

Tne  Commission,  however,  does  agree 
with  the  GISB  task  force  that,  if  a  firm 
shipper  has  had  a  reasonable 
opportunity  to  reschedule  its  gas,  a 
pipeline  may  provide  a  final  intra-day 
nomination  opportunity  where 
scheduled  intemiptible  service  will  be 
protected  from  bumping.  Under  the 
GISB  task  force's  model,  firm  intra-day 
nominations  submitted  at  the  third 
intra-day  opp6rtunity  at  5  p.m.  on  the 
day  of  gas  flow  would  not  bump 
previously  scheduled  intemiptible 
service.  Eliminating  bumping  at  this 
stage  would  provide  a  final  opportunity 
for  all  shippers  to  renominate  supply 
and  provide  stability. 

The  Commission,  therefore,  is 
proposing  to  require  pipelines  to  give 
nominations  by  firm  shippers 
scheduling  priority  over  nominated  and 
scheduled  volumes  for  intemiptible 
service.  The  pipelines  also  would  have 
to  provide  interruptible  shippers  with 
notice  that  their  volumes  will  b^ 
reduced.  3'  Pipelines  would  be  required 
to  file  to  implement  this  provision 
within  60  days  from  the  date  of  a  final 
rule  in  this  proceeding.  Pipelines  would 
be  expected  to  implement  this 


**  Comments  of  the  Interstate  Natural  Gas 
Association  of  America,  at  33  (February  21.  1997); 
Koch  Gateway  Pipeline  Company,  at  11  (February 
21, 1997).  Sea  also  Comments  of  Enron  Interstate 
PipeUnea.  at  12  (February  21. 1997)  (setting  intra- 
day  schedules  is  not  appropriate  for  a  standard- 
setting  forum). 

"  Proposed  regulation  284.10(bX2Ni)- 


regulation  based  on  their  current  intra- 
day  schedule  until  such  time'as  GISB 
completes,  and/or  the  Commission 
adopts,  a  revised  intra-day  schedule.  In 
accordance  with  the  previous 
discussion,  those  pipelines  that  permit 
at  least  three  intra-day  nomination 
opportunitiee  each  gas  day  may  file  a 
request  to  permit  scheduled 
interruptible  service  to  have  a 
scheduling  priority  higher  than  a  firm 
intra-day  nomination  submitted  at  the 
final  intra-day  nomination  opportunity 
of  the  gas  day.  Pipelines  filing  to 
comply  with  this  provision  also  need  to 
consider  whether  humped  interruptible 
•hippera  should  be  exempt  from  certain 
penalties. 

(3)  Policy  Regarding  Notice  to 
Interruptible  Shippera 

The  next  question  raised  by  the  GISB 
task  force  report  is  over  the  extent  of 
notice,  and  the  opportunity  to 
renominate,  to  which  an  intemiptible 
shipper  should  be  entitled  if  a  firm 
intra-day  nomination  bumps 
interruptible  service.  For  instance, 
under  the  task  force's  model,  a  firm 
intra-day  nomination  may  be  snbmitted 
at  6  p.m.  on  the  day  before  gas  flow.  If 
that  nomination  does  not  bump 
interruptible  service,  it  would  become 
effective  at  9  a.m.  on  the  day  of  gas  flow. 
If  it  bumped  intmuptible  service,  one 
segment  of  the  task  force  Mrants  the 
nomination  to  become  effective  at  5 
p.m.  on  the  day  of  gas  flow  in  order  to 
permit  the  interruptible  shipper  to 
attempt  to  reschedule  gas  at  the  10  ajn. 
intra-day  nomination.  Under  this 
approach,  the  firm  shipper  would  have 
16  hours  of  gas  flow  (5  p.m.  until  9  a.m. 
the  next  day)  while  the  intemiptible 
shipper  would  have  8  hooxs  of  flow  (9 
a.m.  until  5  p.m.)  under  the  initial 
nomination  before  the  bump  occun. 
Another  segment  contends  that  firm 
shippera,  paying  reservation  charges, 
should  have  the  right  to  commence  gas 
flow  at  9  a.m.  regardless  of  whether  it 
would  bump  interruptible  shippen. 

As  descrioed  above,  the  Commission'^ 
policy  is  that  firm  shippera  have 
scheduling  priority  over  interruptible 
shippen.  Thus^  the  situation  posited 
by  the  GISB  task  force,  firm  shippera 
should  have  the  right  to  submit  an  intra- 
day  nomination  on  the  day  prior  to  gas 
flow  and  have  that  nomination  become 
effective  at  the  start  of  the  gas  day, 
rather  than  eight  houra  later.  While 
intemiptible  shippera  are  entitied  to 
notice  that  their  scheduled  volumes  will 
be  reduced,  they  are  not  necessarily 
entitied  to  an  opportunity  to  reschedule 
prior  to  their  volumes  being  reduced  if 
such  a  renomination  would  interfere 
with  the  ability  of  a  firm  shipper  to  have 
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its  nomination  become  effective  at  the 
earliest  possible  time  after  omfiimation. 

In  the  situation  posed  by  the  GISB 
task  force,  the  intemiptible  shippera  are 
provided  with  at  least  11  houra  notice 
prior  to  the  start  of  gas  flow  for  the  next 
day.^  Thus,  even  if  bumped,  they 
would  not  be  required  to  reduce  flowing 
volumes.  Second,  the  interruptible 
shippen  would  still  have  the 
oppcKtunity  at  10  a.m.  to  reschedule  its 
entire  quantity  of  gas  for  the  day,  subject 
to  available  capacity. 

Moreover,  interruptible  shippen  that 
wish  to  avoid  the  risk  of  being  bumped 
can  enter  into  short-term  capacity 
release  transactions  to  obtain  firm 
service.  Once  scheduled,  firm 
nominations  to  secondary  points  have 
the  same  priority  as  service  to  primary 
points  so  that  a  shipper  obtaining 
released  capacity  could  not  be  bumped 
even  by  a  firm  intra-day  nomination  to 
a  Nimaiy  poinL^'' 

The  Commission  has  considered 
whether,  in  the  situation  posited, 

gipelines  should  be  required  to  provide 
umped  interruptible  uiippen  with  a 
further  opportunity  to  rascnedule  their 
gas  prior  to  the  9  a.in.  start  of  the  gas 
day.  However,  given  the  11  hour 
advance  notice,  and  the  interruptible 
shippera'  ability  to  reschedule  gas  at  10 
a.iq.,  the  Commission  does  not  think 
that  pipelines  need  to  provide 
intemiptible  shippen  with  an  overnight 
opportunity  to  reschedule  their  gas  prior 
to  the  start  of  the  gas  day.  Pipelines 
wishing  to  provide  more  certainty  for 
interruptible  shippen,  however,  may 
provide  such  a  later  right  if  they  choose. 

According  to  the  task  force  report 
some  patties  contend  that  allowing  a 
Bxm  intra-day  nomination,  which 
bumps  scheduled  intenrup^ble  service, 
to  take  efiisct  at  9  a.m.  does  not  provide 
an  adequate  incentive  for  firm  shippen 
to  submit  timely  and  reasonably  reliable 
nominations  at  11:30  a.m.  These  parties 
contend  that  firm  shippera  may  delay 
their  nomination,  because  they  can 
always  rely  upon  their  intra-day  rig^t  to 
make  a  nomination  change  eCEnrtive  at 
the  start  of  gas  flow.  The  Commission 
does  not  find  this  hypothetical  concern 
sufficient  to  deny  firm  shippen  the  right 
to  renominate  their  supplies  to  take  into 
acGOimt  changes  in  weather  or  othw 


I  quant] 

the  6  p.m.  intia-day  nomination  would  be  no  later 
than  10  pja.,  for  gaa  that  does  not  begin  to  flow 
until  9  a.m.  the  next  moraing.  Compare  Tennessee 
Gas  PipaUna  Company,  73  FERC  f  61,1SS.  at  61,456 
(1995)  (four  hours  notice). 

*'  PipeUna  Sarvioe  ObligaUoas  and  Revision*  to 
Ragiilafiona  Govaming  Self-Imftlamanting 
Trensportatiao;  and  Rflgnladon  of  Natural  Gas 
Pipaiiiias  Atur  Partial  WelUiaad  Decontrol,  Order 
No.  636-B.  57  FR  57.911  (December  8. 1992),  61 
FERC  1  61,272,  at  62,013. 


circumstances.  Pint,  firm  shippen  do 
not  appear  to  have  an  obvious  incentive 
to  purposefully  delay  their  initial 
nominations  or  to  submit  nominations 
not  based  on  their  best  assessment  of 
their  needs,  at  the  time,  for  the  next 
day.^  Second,  firm  shippen  still  run  a 
risk  if  they  delay  their  nominations, 
because  a  firm  Clipper's  nomination  to 
a  primary  point  will  not  bump  already 
scheduled  secondary  firm  seivice  to  tiiat 
point  Thus,  a  firm  shipper  that  delays 
its  nomination  risks  losing  its  ability  to 
acquire  gas  at  its  primary  point 

b.  Guidaiwe  Regarding  the  Effect  of  an 
Intra-Day  Schedule  on  Pipelines  Using 
Rolling  or  Continuous  Processing  of 
Intra-Day  Nomiitations  , 

Some  memben  of  the  GISB  task  force 
and  some  of  the  comments  have  raised 
the  question  of  whether  the  move  to 
batch  processing  of  intra-day 
nominations  at  certain  specific  times 
may  result  in  a  degradation  of  service  on 
pipelines  that  currenUy  process  intra- 
day  nominations  on  a  rolling  or 
continuous  basis.  Koch,  for  instance, 
maintains  that,  if  bumping  is  permitted 
according  to  the  GISB  task  force's 
model,  it  would  be  forced  to  reconsider 
whether  to  move  to  a  batch  process.^^ 

As  the  GISB  task  force  points  out.  the 
identification  of  synchronization  times 
is  not  necessarily  inconsistent  with  a 
rolling  or  continuous  process.  Shippen 
that  want  to  avail  thtmiselves  of 
synchronization  can  time  thdfr 
nominations  identically  on  all 
pipelines.  However,  if  a  pipeline  and  its 
customen  find  that  the  synchronization 
times  along  with  the  requirement  that 
firm  intra-day  nominations  can  bump 
scheduled  interruptible  service  creates 
too  much  itisniption  on  a  rolling  or 
continuous  system,  the  pipeline  may 
move  to  conform  to  the  standardized 
schedule.  The  efficiency  gained  by  the 
entire  industry  in  being  able  to 
coordinate  nominations  across  the 
pipeline  grid  outweighs  any  potential 
diminution  of  service  on  the  pipeline 
using  a  continuous  intra-day 
nomination  process.  Indeed,  it  is  not 
clear  how  valuable  the  continuons 
process  is  on  a  single  pipeline,  since 
even  if  a  shipper  on  that  pipeline  is 
permitted  an  intra-day  change,  the 
shipper  will  not  know  whether  similar 
coordinating  changes  will  be  pennitted 
on  intercopnecting  pipelines. 


c.  Submission  of  Intra-Day  Nominations 
at  All  Nomination  Points 

Disputed  Standard  No.  77A  would 
require  pipelines  to  allow  intra-day 
nominations  at  all  nominatable  receipt 
and  delivery  points.  The  Commission's 
policy  is  that  those  intra-day 
nominations  required  by  the 
Commission  must  be  made  available  to 
all  regular  open  access  services,  apply  to 
each  contract  between  the  shipper  and 
the  pipeline,  and  pomit  the  shipper  to 
request  changes  at  all  receipt  and 
delivoy  points.^  Pipelines,  however, 
may  impose  restrictions  on  intra-day 
nomination  opportunities  that  go 
be3rond  those  required  by  the 
Commission.'*'  llius,  the  Commission 
will  clarify  that  the  three  intra-day 
opportunities  under  the  GISB  task 
force's  model  would  be  available  at  all 
points  where  nominations  are 
permitted. 

C.  Proposed  Regulations  Concerning 
Operational  Balancing  Agreements  and 
netting  and  Trading  ^Imbalances 

1.  Background 

In  Order  No.  587-C,  the  Commission 
did  not  adopt  two  GISB  flowing  gas 
standards  relating  to  operational 
balancing  agreements  (OBAs)  (Standard 
2.3.29)  and  netting  of  imbalances  across 
contracts  (Standard  2.3.30),  because  the 
pipelines'  obligations  under  the 
standards  were  not  clearly  defined. 
GISB  Standard  2.3.29  states: 

At  a  minimum,  tzanspoitation  service 
providers  should  enter  into  Operational 
Balancing  Agreements  at  all  pipeline-to- 
pipeline  (interMate  and  intrastate) 
interconnects,  where  economically  and 
operationally  fiBasible. 

GISB  Standard  2.3.30  states: 

All  transportation  service  prtjvidets  should 
allow  service  requesters  (in  this  instance, 
service  requester  excludes  agents)  to  net 
similarly  situated  imbalances  on  and  across 
contiacts  with  the  service  requester.  In  this 
context  "similarly  situated  imbalances" 
includes  contracts  with  the  substantiaily 
similar  financial  and  operational 
implications  to  the  transportation  service 
provider. 

The  Commission  found  that  standards 
requiring  OBAs  and  netting  of 


^Indeed,  under  the  current  standards  firm 
ahippan  have  an  incentive  to  ovemominate  at  the 
11:30  deadline,  because  tliey  can  always  reduce 
their  nomination  through  the  intra-day  iKMninadoo 
proc»ss,  but  may  not  be  able  to  increase  it 

MComraeoU  of  Koch  Getaway  Plpeliae 
Com|>any,  at  3-4  (SepL  2, 1097). 


«o  See  Tennessee  Gas  Pipeline  Company.  78  FERC 
1 61,007.  at  61.019-20  (1997):  Canyon  Creak 
Compraaaioo  Company.  78  FERC  1  61.003  (1M7) 
(caimol  restrict  intra-day  nominations  to 
talamatered  points):  Trailblazar  Pipeline  Company, 
77  FERC  1  61,328  (1996)  (cannot  restrict  intra-day 
nominations  to  telemetered  points).  Standard  1.3.11 
states  that  intra-day  nominatiotu  can  be  used  to 
request  changes  to  receipt  points  or  delivery  points. 
IS  CFR  284.10(b)(lMi).  Nominations  Related 
Standards  1.3.11. 

**  Sac  Teoneaaee.  note  40.  $upra  (permitting  intia- 
day  nominations  beyond  the  minimiifn  required 
under  c«tain  rate  schedules). 
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unbalances  were  important,  but  that  the 
tise  of  the  terms  "economically  and 
operationally  feasible"  and  "similarly 
situated  financial  aad  operational 
implications"  did  not  define  precisely 
enough  the  pipelines  obligations  imder 
the  standards.  Rather  than  attempting  to 
deal  with  the  meaning  of  these  terms  in 
individual  pipeline  compliance  filings, 
the  Commission  gave  GISB  until 
September  1,  1997  to  clarify  the 
standards. 

According  to  the  GISB  report,  it 
initially  sent  the  standards  to  the 
interpretations  subconunittee  which 
determined  that  interpretation  woiUd 
not  be  sufficient  and  that  new  standards 
would  have  to  be  developed.  The 
standards  were  then  referred  to  the 
business  practices  subcommittee  that, 
according  to  GISB,  will  not  review  these 
issues  until  its  normal  rotation  deals 
with  contract  and  flowing  gas  issues, 
perhaps  by  the  end  of  1997. 

2.  Proposed  Regulations 

The  Commission  has  reviewed  these 
standards  in  light  of  Commission 
priorities  and  policies  and  has 
determined  that  the  Commission  needs 
to  propose  its  own  standards  in  these 
areas.  In  certain  respects,  the 
Commission's  proposals  go  beyond  the 
standards  being  considered  by  GISB. 

a.OBAs 

An  OBA  is  a  contract  between  two 
parties  that  specifies  the  procedures  that 
will  be  used  to  manage  operating 
variances  at  an  interconnect. ''^  The  OBA 
specifies  how  imbalances  ^  or 
differences  in  hourly  flow  rates  will  be 
handled  by  the  two  parties.  An  OBA 
increases  the  efficiency  of  the  grid, 
because  a  shipper,  which  has  properly 
nominated  and  had  its  gas  confirmed, 
will  not  be  held  responsible  for 
imbalances,  resulting  from  the  transfer 
of  gas  between  the  pipelines. 
Accordingly,  the  Conunission  is 
proposing  to  require  interstate  pipelines 
to  enter  into  OBAs  at  all  interconnecting 
points  with  other  interstate  and 
intrastate  pipelines.*'  These  agreements 
must  be  maintained  by  the  pipelines 
and  provided  upon  request  to  the 
Conunission  and  any  other  requesting 
party.  If  two  interstate  pipelines  are 
unable  to  negotiate  an  acceptable 
agreement,  they  can  file  a  request  for  the 
Commission  to  resolve  the  disputed 
terms.  If  a  pipeline  finds  itself  unable  to 


enter  into  an  OBA  with  an  entity  not 
regulated  by  the  Commission,  it  can  file 
for  a  waiver  of  this  requirement  setting 
out  any  operational  or  other  issues  that 
have  prevented  an  agreement  Erom  being 
consununated. 

b.  Netting  and  Trading  Imbalances 

Netting  of  imbalances  refers  to  the 
ability  of  shippers  to  oBsei  a  positive 
imbalance  on  one  contract  with  a 
negative  imbalance  on  another  contract 
While  GISB  standard  2.3.30  would 
permit  some  netting  of  imbalances  by 
shippers  across  contracts,  it  would  not 
permit  shippers'  agents  to  net 
imbalances.  As  discussed  above,  the 
standard  also  was  unclear  as  to  which 
contacts  could  be  oCbet  against  each 
other.  In  addition  to  this  standard,  one 
of  the  disputed  standards  before  the 
Commission  is  whether  to  permit 
shippers  to  trade  imbalances  amongst 
themselves.** 

The  Commission  is  proposing  to 
require  pipelines  to  permit  shippers  and 
their  agents  to  both  offset  imbaldbces 
accruing  on  different  contracts  held  by 
the  shippers  and  to  trado  imbalances 
with  other  shippers  when  the 
imbalances  have  similar  operational 
impact  on  the  pipeline.**  Permitting 
shippers  to  ofCset  and  trade  imbalances 
in  the  same  operational  area  allows 
shippers  to  avoid  imbalance  charges 
without  jeopardizing  system  reliability. 
If  one  shipper,  for  instance,  inctirs  an 
overrun  and  another  shipper  an 
luiderrun  of  the  same  amount,  the 
pipeline  is  physically  in  balance 
between  those  shippers.  Moreover, 
permitting  shippers  to  trade  imbalances 
with  each  other  may  improve  system 
reliability  because  a  shipper  may  be 
willing,  for  a  fee,  to  put  gas  on  a  system 
or  take  gas  off  in  order  to  offset 
imbalances  inciured  by  other 
shippers.*^  Since  all  shippers  would  be 
permitted  to  trade  imbalances  under 
this  proposal,  there  would  be  no  reason 
why  shippers'  agents  should  not  be  able 
to  trade  imbalances  among  the  contracts 
they  manage. 

The  regulation  permits  offsets  and 
imbalance  trades  when  the  imbalances 
have  similar  operational  impact  on  the 
pipeline  operations.  The  GISB  standard 
(2.3.30)  also  included  similar  financial 
implications  to  the  pipelines.  The 
Commission  cannot  discern  how 
pipelines'  legitimate  financial  interests 
are  implicated,  since  the  offsets  and 
trades  involve  only  physical  imbalances 


« 18  CFK  284.10(bXlXii).  Fleming  Gas  Related 
Standards  2.2.1. 

«>  An  Imhalano  is  a  discrepancy  between  the 
quantity  of  gas  a  shipper  tender*  to  the  pipeline  at 
a  faoaipt  point  and  the  amount  of  gas  the  shipper 
takes  at  a  daUvery  point. 

**  Propcaed  regulation  2S4.10G>M2MiiKA). 


**  Appendix  B.  Disputed  Standard  No.  85 A. 

'MPropoaed  regulation  284.10(b)(2)(iiKB). 

*'The  fee  most  likely  would  not  exceed  the 
imbalance  penalty  or  other  costs  that  the  out-of- 
balance  shipper  would  incur  if  the  imbalance  was 
not  ofbeL 


and  the  penalties  associated  with  those 
imbalances,  not  charges  for 
transportation  service. 

Under  this  requirement,  the  pipelines 
would  be  required  to  provide  shippers 
with  timely  notice  of  their  imbalances 
and  sufficient  time  to  permit  shippers  to 
execute  trades.  To  facilitate  trad^g. 
pipelines  should  post  a  shipper's 
imbalances  if  the  shipper  requests.  The 
pipelines  would  then  have  to  accept  and 
process  trades  provided  to  them  by  the 
shippers  or  shippers'  agents,  including 
third-perty  finns  that  would  conthict 
imbalance  trading  for  shippers. 
Pipelines  further  would  be  expected  to 
designate  in  their  compliance  filings  the 
largest  possible  areas  on  their  systems  in 
wUch  imbalances  have  similar 
operational  effects  and  explain,  in 
detail,  why  imbalances  crossing  these 
areas  are  not  sufficienUy-similar  in 
operational  effect 

Pipelines  would  not  be  lecjuiied  to 
establish  a  computerized  system  on 
which  trading  would  take  place. 
Pipelines,  however,  are  free  to  establish 
such  a  system  and  to  assess  a  separate 
fee  for  using  that  system,  ff  a  pipeline 
does  establish  its  own  trading  system,  it 
must  provide  equal  and  non- 
discriminatory access  for  shippers 
trading  their  own  imbalances  or  those 
using  third-party  services. 

D.  Pmposed  Regulations  for  Electronic 
Communication 

1.  Background 

For  many  years,  pipelines  have 
communicated  with  their  customers 
using  direct  dial  up  connections  to 
pipeline  Electronic  Bulletin  Boards 
(EBBs).  Each  pipeline  EBB  is  a 
proprietary  system,  with  unique 
software,  log-on.  and  other  procedures. 
The  uniqueness  of  each  pipeline's  EBB 
raises  costs  to  shippers  across  multiple 
pipelines,  since  redimdant  computers 
and  communication  software  may  have 
to  be  maintained  and  staff  must  be 
trained  in  the  idiosyncracies  of  each 
pipeline's  system.  Beginning  in  1993, 
the  Commission  has  sought  to  create 
greater  standardization  in 
communication  so  that  shippers  could 
reap  the  efficiencies  of  using  one 
standardized  method  to  transact 
business  with  all  pipelines. 

The  standards  developed  by  GISB  so 
far,  however,  do  not  standardize  all  the 
information  pipelines  are  currentiy 
providing  electronically.  Pipelines  are 
continuing  to  post  information  and 
conduct  many  transactions  on  their 
proprietary  EBBs.  For  instance,  GISB 
has  not  developed  standards  for 
communicating  offers  to  release 
capacity  and  bids  for  capacity  over  the 
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Internet  and  has  not  provided  standards 
to  enable  shippers  to  download  the 
Index  of  Customers  in  the  format 
specified  by  the  Commission. 

2.  Proposed  Regulations 

a.  Proposed  Requiimnent  That  Pipelines 
Provide  all  Information  on  the  Internet 
Using  Internet  Tools 

The  Commission  remains  committed 
to  standardizing  aU  communications 
with  die  pipelines.  For  shippers  to  be 
able  to  use  the  interstate  natural  gas  grid 
efficiently,  they  need  to  be  able  to 
transact  business  across  multiple 
pipelines  without  having  to  incur  the 
added  costs  and  delay  attendant  to 
having  to  train  personnel  to  use  the 
pipelines'  proprietary  EBBs.  While  the 
current  standards  cover  some  of  the 
more  important  transactions  with  the 
pipelines,  they  still  do  not  remove  the 
necessity  for  shippers  to  deal  with 
pipeline  EBBs. 

In  Standard  4.3.6.  GISB  had  stated 
that  "all  EBB  information,  fimctions  and 
transactions  should  be  achieved  via  one 
mode  of  communications."  **  In  Order 
No.  587-E,  the  Commission  requested  a 
report  from  GISB  by  September  1. 1997 
on  its  progress  in  completing  the 
standardization  of  communications,  but 
GISB  did  not  file  the  requested  report 
In  its  comments,  Koch  contends  the 
Commission  should  not  mandate  the 
excdusive  use  of  Internet  technologies, 
because  shippers  on  single  pipelines 
may  prefer  to  use  the  existing  EBBs  and 
it  may  be  difficult  or  costly  for  them  to 
convert  to  using  the  Internet 
technologies.  Koch  points  out  that  third- 
party  service  providers  can  assist  those 
shippers  wranting  to  conduct  business 
with  the  pipelines  in  a  standardized 
manner.^ 

To  prevent  such  disputes  from 
slowing  the  standardization  of 
communications  further,  the 
Commission  is  proposing  to  require 
pipelines  to  provide  all  dectronic 
information  and  conduct  all  electronic 
transactions  with  their  customers  over 
the  public  Internet  using  only  internet 
protocols  and  procedures.  Pipelines  will 
be  expected  to  comply  with  this 
regulation  by  Jime  1, 1999.^ 

GISB  has  considered  the  security 
issues  affscting  the  use  of  the  public 
Internet  and  concluded  that  security 
concerns  can  be  adequately  addressed 
through  commercially  available 


sofhivare  and  tecdmiques.*'  However, 
pipelines  also  would  be  required  to 
provide  third  party,  private 
communication  networks  with  equal, 
but  not  preferential,  access  to  the  same 
information  and  transactions  for  a 
reasonable  coimection  fee.^^  Shippers 
with  concerns  about  the  Internet  could  .. 
pay  to  use  these  private  networks. '^ 

'This  timetable  should  give  the 
pipelines  sufficient  time  to  develop  the 
ncMsded  infrastructure  and  also  gives 
GISB  and  the  rest  of  the  industry  the 
opportunity  to  further  standardize  the 
provision  of  this  information.  With  the 
policy  question  resolved  by  the 
Commission.  GISB  can  focus 
exclusively  on  developing  the  needed 
standards  without  debate  over  the 
extent  of  the  pipelines'  responsibilities. 
By  March  31. 1998.  the  Commission 
retiuests  a  report  frtim  GISB  and  the 
industry  on  their  progress  in  developing 
needed  standards  and  whether  the 
Commission  needs  to  establish 
procedures  to  assist  in  standards 
development.  Regardless  of  whether 
standards  are  developed,  however, 
pipelines  shoidd  be^  preparing  to 
make  the  transition  to  the  public 
Internet  Even  without  standards,  the 
ability  to  conduct  transactions  using  one 
communication  method  Mrithout  the 
need  for  different  log-on  and  access 
procedures  and  diffraent  software  for 
each  pipeline  will  increase  efficiency. 
Standards  can  still  be  developed  after 
iinplementation  of  the  system. 

The  Commission  dis^rees  with  Koch 
that  there  is  no  harm  to  the  retention  of 
dual  systems.  Maintenance  of  dual 
systems  not  only  drains  resotut:es  and 
talent  from  developing  an  efficient 
standardized  system,  it  creates  an 
imderstandable  competitive  incentive 
for  pipelines  to  favor  their  proprietary 
systems  over  the  standardized  system. 
C5verall  efficiency  will  be  enhanced  if 
rather  than  working  independentiy  to 
develop  their  own  systems,  the 
pipelines  work  togetiier  with  the 
industry  to  develop  an  efficient,  user- 
friendly,  standardized  system  that  all 
shippers  can  use.  Indeed,  as  Koch 
points  out  shippers  that  do  not  want  to 


WIS  CFR  2S4.10(bKlKiv).  Electronic  Delivery 
Mechanism  Related  Standards  4.3.6. 

**  See  comments  of  Koch  Gateway  Pipeline 
Company,  at  4-7  (September  2. 1997)  (arguing  EBBs 
should  not  be  eliminated). 

•opropoaad  ragulaUon  2S4.10(bX2)(uiXA). 


"Se*  Order  No.  5S7. 61  FR  at  39065.  m  FERC 
Stats,  a  Rags.  Regulations  Preamblaa  at  30.074 
(report  of  GISB's  Future  Technology  Task  Force);  18 
CFR  284.10(b)(lHiv).  Electronic  Ddivery 
Mechanism  Related  Standards  4.3.15. 

>'  Altra  Energy  Technologies.  LLC  refer*  to 
these  private  networks  using  internet  protocols  as 
extranats. 

S3  The  Commission  has  adopted  similar  . 
requirements  for  the  riectronic  OASIS  system  in  the 
electric  industry.  Open  Access  Same-Time 
Information  System  (formerly  Real-Time 
Information  Networks)  and  Standards  of  Conduct. 
Order  No.  889,  61  FR  21737  (May  10, 1996),  FERC 
Stats,  k  Regs-  Regulations  Preambles  []an.  1991- 
)une  1996)  1  31,035.  at  31.618-19  (Apr.  24, 1996). 


invest  in  developing  their  own  internal 
communication  system  can  turn  to  the 
competitive  market  for  third-(>arty 
services  to  obtain  whatever  services 
they  require. 

b.  Proposed  Regulations  Regarding 
Presentation  of  Information  on  Pipeline 
WA  Sites 

In  Order  No.  587-C.  the  Commission 
adopted  GISB  standard  4.3.6  requiring 
pipelines  to  post  information  for 
viewing  in  HTML  format  on  pipeline 
Internet  web  sites.  The  Commission, 
however,  did  not  adopt  GISB  standard 
4.3.5.  stating  that  in  addition  to  posting 
the  information  for  viewing  on  a  web 
site,  the  information  should  be 
downloadable  in  a  GISB  specified 
electronic  structure,  because  GISB  had 
not  developed  the  electronic  structure. 
In  Version  1.2  of  its  standards,  GISB  has 
included  standard  4.3.16  which  gives 
the  pipelines  the  choice  of  providing 
downloadable  files  either  in  hyper-text 
mark-up  language  (HTML)  or  rich-text- 
format  (RTF).  The  Commission  is 
proposing  to  adopt  the  previously 
rejected  standard  4.3.5  and  new 
standard  4.3.16. 

The  Commission,  however,  is 
coxK»med  that  merely  specifying  the 
document  format  for  downloading  does 
not  go  for  enough.  There  are  no 
standards  regarding  the  use  of 
passwords  for  obtaining  access  to  the 
public  information  on  die  web  site  or 
the  methods  by  which  information  will 
be  posted  and  downloaded  from  the 
web  site.  For  instance,  the  standards  do 
not  require  that  the  information  be 
searchable  on  line.  A  pipeline, 
therefore,  conceivably  could  post  each 
tariff  page  as  an  individual  HTML 
document  without  giving  users  the 
opportunity  to  search  the  entire  tariff 
online  for  individual  words  or  phrases. 
Therefore,  the  Commission  is  proposing 
a  regulation  that  would  require 
pipelines  to  adhere  to  standards 
regarding  accessibility  to  public 
information,  searching  and  copying  of 
documentation,  and  downloading 
capability.^*  The  Commission  also 
requests  comments  on  other  possible 
standards  to  improve  users'  ability  to 
access  and  use  this  information. 

There  is  a  further  issue  reganling  the 
comparability  of  information  between 
various  sources.  Pipelines  cnirrenUy 
provide  the  names  of  shippers  in  the 
capacity  release  information  posted  on 
their  EBBs.  However,  in  the  current 
datasets  for  downloading  capacity 
release  information,  shippers  are 
identified  only  by  their  assigned  Ehm  ft 
Bradstreet  nimibers  and  there  is  no 


**  Piopoaad  ragulotian  284.lO(b)(2)(iii)(B). 
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available  cross-reference  table.  The  use 
of  a  numeric  designation  for  shipper 
name  is  valuable  only  if  it  is 
acccMupanied  by  a  means  for  users  of  the 
information  to  translate  the  numeric 
designation  into  the  company  name,  so 
the  user  can  determine  who  is  receiving 
capacity.'^  The  easiest  solution  for  this 
problem  woiild  be  for  the  pipelines  to 
provide  a  cross-reference  table  between 
the  Dun  k  Bradstreet  numbers  and  the 
names  of  releasing  and  replacement 
shippers  consimmiating  capacity  release 
transactions  on  their  systems.  If,  for  any 
reason,  pipelines  are  unable  to  provide 
a  cross-reference  table  using  DUNS 
numbers,  the  industry  should  either 
develop  their  own  numeric  designations 
for  shippers  or  include  shipper  names 
in  the  capacity  release  datasets. 

In  addition,  pipelines  need  to  ensure 
that  the  content  of  any  information  that 
is  provided  on  multiple  formats  (on 
EBBs,  pipeline  web  sites,  or  through  EDI 
formatted  files)  must  be  the  same 
regardless  of  the  format.  For  instance, 
the  operationally  available  capacity 
information  available  from  EBBs, 
pipeline  web  sites,  and  EDI  downloads 
should  have  the  same  content. 
Moreover,  when  the  Commission  has 
specified  a  download  format  for  EBB 
information,  the  same  format  should  be 
used  for  downloads  from  pipeline  web 
sites.  For  example,  the  Commission  has 
specified  a  download  format  for  the 
Index  of  Customers  and  that  format 
should  also  be  available  from  the 
pipelines'  web  site.'* 

The  Commission,  therefore,  is 
proposing  a  regulation  requiring  that  the 
content  of  all  information  provided 
electronically  must  be  the  same 
regardless  of  the  electronic  form  used  to 
display  the  data.  It  also  is  proposing 
that,  if  a  pipeline  uses  numerical 
designations  to  represent  information, 
such  as  shipper  names,  a  cross-reference 
between  the  numeric  designation  and 
the  represented  information  must  be 
available  to  users,  at  a  cost  no  higher 
than  what  is  necessary  to  cover 
reasonable  shipping  and  handling.'' 


**  The  user  would  have  to  accumulate  Us  own 
database  of  numbers  and  then  attempt  to  obtain  the 
names  from  Dun  ft  Bradstraet.  at  a  cost. 

^The  Commission  recognizes,  however,  that 
while  the  pipeline  web  sites  must  contain  the  same 
information  as  that  posted  oo  an  EBB  or  in  the  EDI 
datasets.  the  downloads  from  the  web  site  should 
not  be  in  EDI  format. 

"Proposed  regulation  284.10(bK2)(uiMC).  This  U 
tha  lame  principle  that  applies  to  the  acquisition 
of  tke  cross-refer«nce  table  between  the  common 
transaction  point  codes  and  the  pipelines' 
individual  nomenclature  for  referring  to  those 
points.  Standards  For  Electronic  Bulletin  Boards 
Required  Under  Part  284  Of  The  Commission's 
Regulations.  Order  No.  563-A.  59  FR  23624  (May 
•,  1904).  in  FERC  Suts.  ft  Regs.  Regulations 

1 1  30,»S4,  at  31,044-45  (May  2, 1994). 


The  generic  standards  proposed  here 
should  not  be  the  end  of  the  process. 
GISB's  future  technology  task  force 
recognizes  that  as  additional  categories 
of  information  are  posted  on  web  sites, 
separate  standards  may  need  to  be 
developed  for  each  category  of 
information.  GISB  also  reports  that,  at 
the  instance  of  its  Board  of  Directors,  it 
has  established  a  "Look  and  Feel"  team 
to  develop  a  consistent  and  uniform 
presentation  of  information  on  the 
Internet.  The  Commission  urges  GISB  to 
continue  to  work  on  these  standards, 
and  looks  fwward  to  seeing  the 
resulting  proposals. 

As  an  additional  matter,  the 
Commission  is  proposing  to  modify  the 
data  retention  requirements  related  to 
transactions  and  information  provided 
over  the  Internet.  GISB  Standard  4.3.4 
provides  that  transactional  data  should 
be  maintained  for  at  least  24  months  for 
audit  purposes,  but  states  further  that 
this  requirement  should  not  otherwise 
modify  statutory,  regulatory,  or 
contractual  record  retention 
requirements.  GISB  did  not  pass  a 
standard  for  retention  of  information 
displayed  on  Internet  web  pages.  The 
Commission  regulations  currenUy 
require  pipelines  to  maintain  electronic 
data  on  EBBs  for  three  years  and  make 
that  information  available  to  users  in 
electronic  farm  at  a  reasonable  fee.'* 
However,  the  Commission  is  concerned 
that  three  years  may  not  be  a  sufficient 
retention  period  for  the  Commission  to 
adequately  monitor  industry  practices. 
Accordingly,  the  Commission  is 
proposing  to  replace  Standard  4.3.4, 
with  a  requirement  that  pipelines 
maintain  electronic  information 
displayed  or  transmitted  using  the 
Internet  for  five  years  and  make  that 
information  available  in  electronic  form 
for  a  reasonable  fee.'"  This  regulation 
would  require  public  disclosure  only  of 
archived  information  originally 
displayed  publicly.  Access  to  archived 
confidential  business  information 
would  be  provided  only  to  the  customer 
involved  in  the  transaction,  the 
Commission,  or  as  part  of  discovery 
procedures.*" 


c.  Proposed  Requirement  for 
Notification  ofOFOs  and  Critical 
Notices  Using  Internet  Posting  Along 
With  E-Mail  or  Notice  to  URL  Addresses 

A  standard  that  has  been  in  dispute 
concerns  the  method  by  which 
pipelines  communicate  operational  flow 
orders  (OFOs)  and  other  critical  notices 
to  shippers.**  OFOs  are  orders  by  a 
pipeline  requiring  shippers  to  take 
certain  actions  to  alleviate  emergency 
operational  conditions  on  the  pipeline's 
system.  The  four  segments,  other  than 
the  pipelines,  supported  a  standard  to 
require  pipelines  to  notify  afiiected 
parties  of  OFOs  and  critical  notices 
according  to  the  medium  chosen  by  the 
shipper,  24  hour  phone,  fax,  or  pager. 
The  pipelines,  on  the  other  hand, 
support  only  electronic  notification 
using  a  general  posting  on  their  EBB  or 
Internet  web  sites. 

The  pipelines  contend  requiring 
individual  notice,  particularly  for 
system-wide  OFOs  or  critical  notices  is 
far  too  burdensome  and  may  be  unfair.*' 
Given  the  pipelines'  limited  resources  to 
provide  individual  notice,  some 
shippers  will  receive  notice  Car  earlier 
than  others.  Moreover,  the  pipelines 
mnintain  that  if  a  shipper  fails  to  receive 
a  telephone  or  fax  transmission,  the 
pipelines  have  no  electronic  record  that 
it  was  sent.  The  shippers  maintain  that 
purely  electronic  posting  on  an  EBB  is 
insufficient  actual  notice,  particularly 
for  notices  issued  after  normal  business 
hours.  In  addition,  at  the  confarence  and 
in  comments  ,*3  some  parties  suggested 
that  posting  on  the  pipeline's  web  site 
be  supplemented  by  the  use  of  Internet 
E-mail  or  notification  to  a  shipper's 
Internet  web  address  as  alternatives  for 
providing  telephonic  or  fax  notice  to 
shippers. 

"The  Commission  concludes  this  last 
approach  has  the  most  merit  Internet  E- 
mail  and  notification  to  a  shipper's 
Internet  address  provides  the  ^pper 
with  direct  notice  without  the  need  to 
monitor  the  pipeline's  Internet  site. 
Such  notice  can  be  automated  by  the 
pipeline  so  sending  the  message  shoidd 
not  create  the  burdens  of  individual 
telephonic  or  fax  notification. 
Automated  notice  also  permits 
simultaneous  notice  to  all  shippers, 
thereby  eliminating  any  potential  for 
discrimination  as  to  when  a  shipper 
receives  notification.  Moreover,  if  a 


*•  18  CFR  284.10(aM2);  Pipeline  Service 
Obligations  and  Revisions  to  Regulations  Governing 
Self-Implementing  Transportation  Under  Pan  284 
of  the  Commission's  Regulatioos.  Order  f4o.  636-A, 
57  FR  36128  (Aug.  12, 1992).  in  FERC  Stats,  ft  Regs. 
Regulations  Preambles  1  30,950,  at  30.549  (Aug.  3, 
1992). 

wPropoaed  regulaUon  2e4.10(bH2KiiiXD). 

M 18  CFR  Part  385,  Subpart  D. 


*>  Appendix  B.  Disputed  Standard  No.  23. 

"^  For  example,  one  pipeline  representative  stated 
that  even  calling  in  all  available  persoimel,  about 
24  people,  it  look  them  six  hours  to  contact  all 
affected  parties.  Transcript  of  December  13,  1996 
technical  conference  at  37. 

"  Comments  of  American  Gas  Asaodatioa.  at  11 
(February  21, 1997):  Brooklyn  Unioa  Gas  Company, 
at  1  (February  21. 1997). 
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shipper  receives  notice  through  Internet 
E-Mail  or  to  a  web  address,  the  shipper 
can,  if  it  wants,  obtain  telephonic  or 
pager  notice  by  purchasing 
commercially  available  software 
packages  and  services  that  permit 
Internet  notification  to  trigger  a  phone 
or  a  pager.**  Thus,  the  Commission  is 
proposing  to  require  pipelines  to  post 
OFOs  and  critical  notices  on  their 
Internet  web  sites  and  to  provide 
individual  notice  to  shippers,  at  the 
shipper's  option,  either  throu^  Internet 
E-mail  or  by  a  direct  notice  to  a 
shipper's  Internet  address.*' 

At  the  conference,  there  also  was 
discussion  about  the  difference  between 
requiring  telephone  or  fax  notice  for 
system-wide  or  large-scale  OFO 
situations  and  attempting  to  reach  a 
small  number  of  shippers  by  whatever 
means  is  necessary  in  localized  and 
critical  situations.**  The  Commission 
continues  to  expect  that  for  extremely 
critical  OFOs  limited  to  only  a  few 
shippers,  the  pipelines  will  continue  to 
make  every  effort  to  ensure  that  the 
afilBcted  shippers  are  informed. 

E.  Policies  Regarding  Title  Transfer 
Tracking 

1.  Background 

Title  transfer  tracking  refers  to  the 
accounting  for  transfers  of  tiUe  to  gas  at 
a  nomination  point  when  no 
transportation  is  involved.  Under  the 
Conunission's  policy,  shippers  must 
have  title  to  gas  in  order  to  transport  the 
gas  on  a  pipeline.  Pipelines,  therefore, 
have  always  had  to  perform  some  tiUe 
transfw  tracking  to  raisure  that  shippers 
have  tide  to  gas.  For  example,  if  shipper 
A  on  an  upstream  pipeline  transports 
gas  to  an  interconnect  with  a 
downstream  pipeline  and  transfers  the 
gas  to  shipper  B  on  the  downstream 
pipeline,  the  pipelines  would  have  to 
match  those  transactirais  as  part  of  the 
process  of  confirming  the  nominations.^ 

However,  with  unbimdling  and  the 
development  of  a  more  fluid  gas  market, 
transactions  at  nomination  points  are 
increasing  to  a  much  greater  extent. 
Thus,  at  an  interconnect  point,  there 
may  be  multiple  transfers  of  tide  before 
the  gas  is  nominated  on  the  downstream 
pipeline.*'  In  order  for  pipelines  to 
confirm  the  gas  ncHninated  on  the 


*«  See  National  Fuel  Gas  Supply  Corporation.  80 
FERC  1  61.403  (1997)  (finding  Internet  notification 
sufficient  and  noting  customers'  ability  to  use  such 
notifications  to  trigger  pagers). 

•'Proposed  regulaUon  284.l0(b)(2KUi)(E). 

••Transcript  of  December  13, 1996  technical 
conference,  at  17.  34-36. 

•'Enron  Interstate  Pipelines  refers  to  these 
transactions  as  "title  transfer  only"  transactions  to 
diffarentiate  them  from  transactioDS  involving  title 
exchange  and  transportation. 


upstream  and  downstream  pipelines, 
there  is  a  need  to  convey  information 
about  which  shipperfs)  are  delivering 
the  gas  to  the  shipper  on  the 
downstream  pipeline. 

GISB  established  a  title  transfer 
tracking  task  force  to  evaluate  these 
issues  and  attempt  to  develop  standards 
for  how  title  transfer  tracking  would  be 
conducted,  with  a  report  due  by 
September  of  1997.  In  its  September  2, 
1997  filing,  GISB  included  an  interim 
report  by  its  title  transfer  tracking  task 
force  summarizing  its  progress. 
According  to  the  report,  the  task  force 
has  distilled  13  initially  proposed 
methods  for  handling  title  transfers  to 
five,  which  it  is  still  considering.  It  also 
has  identified  13  remaining  issues 
relating  to  title  transfer  tracking,  such  as 
how  title  transfers  are  related  to 
invoicing,  pre-determined  allocations 
(PDAs),  and  midti-tiered  allocations, 
whether  tide  transfers  can  have 
imbalances,  and  how  title  transfers  fit  in 
with  intra-day  schediding. 

NGC  in  its  September  2, 1997 
comments  states  that  while  the  tide 
transfer  tracking  task  force  is  evaluating 
and  defining  the  process,  the  task  force 
is  not  addressing  the  imderl)ring  issue  of 
whether  the  pipelines  should  be 
required  to  perform  the  service.  NGC 
claims  the  extent  of  the  pipelines' 
responsibility  to  pwrform  title  transfer 
tracking  is  an  intractable  policy  dispute 
that  only  the  Commission  can  resolve. 

In  reviewing  the  comments  filed  on 
this  issue,  it  is  evident  that  there  is  a 
split  between  the  segments  on  whether 
the  pipelines  should  be  responsible  for 
performing  tide  transfer  tracking 
service.  The  pipelines  contend  mat 
tracking  tide  exchanges,  when  no 
physical  transportation  is  occurring,  is 
unrelated  to  transportation  service.** 
lliey  maintain  that  they  should  not  be 
responsible  for  performing  an 
accoimting  service  for  marketers  and 
others  that  are  seeking  to  arbitrage  in  the 
volatile  gas  market.  If  the  Commission 
were  to  require  them  to  perform  tide 
transfer  tracking,  the  pipelines  maintain 
that  they  should  be  able  to  collect  a 
separate  chai^  for  the  service,  rather 
than  having  it  included  in  their  general 
transportation  rates.  LDCs  similarly 
contend  that  shippera  using  tide  transfer 
services  should  be  required  to  pay  a 
separate  charge.*"  Charging  a  separate 
fee,  they  maintain,  is  consistent  with  the 
GISB  principle  that  the  users  of  tide 


transfar  services  should  bear  the  cost  of 
the  service. ''° 

Marketers  and  others  '*  contend  that 
title  transfer  tracking  is  related  to  the 
confirmation  process  and  that  pipelines 
are  in  the  best  position  to  perform  this 
service  because  they  already  process 
nominations  and  confirmations 
electronically.  The  marketers  further 
contend  that  if  the  pipelines  do  not 
perform  title  transfer  tracking,  the 
pipelines  may  seek  to  require  shippers 
to  disclose  the  string  ("daisy  chain")  of 
tide  transfers,  so  that  interconnecting 
pipelines  can  confirm  the  nomination. 
Disclosure  of  the  daisy  chain,  marketers 
assert,  is  anticompetitive  because 
marketers  would  have  to  disclose  to  the 
ultimate  purchaser  the  marketer's  raison 
d'etre — the  source  of  the  marketer's 
reasonably  priced  gas.'»  They  allege  that 
the  purchaser  could  appropriate  this 
information  for  its  own  benefit  in 
succeeding  months  by  eliminating  the 
maii:eter  and  buying  gas  directiy  from 
the  source. 

2.  Pipeline  Obligations  With  Respect  to 
Tide  Transfar  Tracking 

To  assist  GISEf,  the  Commission  will 
resolve  this  policy  dispute  regarding  the 
pipelines'  responsibilities  to  perform 
title  transfer  tracking.  Pipelines  must 
continue  to  ensure  that  shippers  on 
their  systems  have  title  to  the  gas  they 
intend  to  ship.  To  perform  this  function, 
the  Commission  sees  no  reason  to 
require  pipelines  to  establish  a 
computerized  tide  transfer  tracking 
service  to  accoimt  for  the  purchase  and 
sale  of  gas  between  shippers 
independent  of  transportation.  It  is  the 
shipper's  responsibilify  to  furnish  the 
transporter  with  the  information  needed 
to  establish  title  to  gas  and  its  right  to 
nominate  that  gas  on  the  pipeline.  GISB 
should  continue  its  efforts  to  develop 
standards  defining  the  minimum 
information  needed  for  nominations  and 
confirmations. 

While  the  Commission  is  not 
proposing  that  the  pipelines  be  required 
to  perform  title  transfer  tracking,  the 
Commission  recognizes  that  some 
shippers  have  a  need  for  this  service. 
Pipelines,  therefore,  may  perform  tide 
transfer  tracking  service  and  may  assess 
a  reasonable,  independent  fee  for  the 
service.'^  Charging  a  separate  fee  for 


••  See  Comments  of  Nor  Am  Gas  Transmission 
Company  and  Mississippi  River  Transmission 
Company,  at  4  (February  21, 1997). 

••Comments  of  American  Gas  Association,  at  16 
(February  21, 1997). 


«>  18  CFR  284.10(bMl)(i).  Nominations  ReUtMi 
Standards  l.l.ll. 

"  Comments  of  Natural  Gas  Clearinghouse,  at  14 
(February  24, 1997);  Energy  Managers  Association, 
at  9  (February  21. 1997). 

'»  Transcript  of  December  12. 1997  technical 
conference,  at  104. 

"See  Trunkline  Gas  Company.  75  FERC  1  61.003 
(1996)  (approving  a  separate  Qat  charge  for  tracking 

CootiniMd 
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such  service  will  help  to  ensure  that 
shippers  will  use  the  service  only  to  the 
point  at  which  the  shippers  value  the 
service  more  than  the  price  charged. 
Further,  shippere  should  have  the 
opportunity  to  develop  their  own 
competitive  systems  for  tracking  title 
and  have  the  pipeline  recognize  those 
title  transfers  in  determining  whether  a 
shipper  has  title  to  the  gas  it  seeks  to 
transport.  Title  transfer  services  already 
are  beginning  to  be  offered  both  by 
pipelines  and  by  storage  and  hub 
operators  and,  if  the  demand  exists, 
such  services  should  increase.^*  Enron 
Interstate  Pipelines  contend  that  third- 
parties  in  the  competitive  market  can 
provide  title  transfer  tracking  services, 
although  Enron  recognizes  that 
pipelines  may  need  to  perform  a 
coordinating  role  by  accepting 
confirmations  from  these  third-parties." 

The  Commission  agrees  with  Enron 
that  pipelines  must  accept  title  transfer 
confirmations  from  point  operators  and 
third-party  service  providers,  acting  as 
agents  for  shippers,  on  a  non- 
discriminatory basis/*  Requiring 
pipelines  to  accept  such  confirmations 
from  third-parties  is  consistent  with  the 
Commission's  policy  in  Order  No.  636 
that  pipelines  need  not  create  market 
centers,  but  must  not  take  actions  which 
will  inhibit  the  development  of  such 
centers.'^  The  development  of  third- 
party  title  transfer  tracking  services  also 
will  place  competitive  pressure  on 
pipelines  that  choose  to  offer  a  title 
transfer  tracking  service  and  thus  help 
to  ensure  the  pipelines'  rates  are 
reasonable. 

With  the  clarification  of  the  pipelines' 
role  in  title  transfer  tracking,  the 
Commission  expects  that  GISB  should 
be  able  to  develop  the  business  practices 
and  electronic  communication 
standards  relating  to  the  confirmation 
process  for  title  transfers.  The 
Commission  will  provide  GISB  until 
March  31 ,  1998  to  submit  such 
standards.  Other  members  of  the 
industry  also  may  propose  standards  at 
that  time  as  welL 


b)  But  cf..  Williams  Natunl  Cm  Compuy.  79 
FERC  1  61096  (1997)  (rejecting  a  volumetric,  per 
Dth.  (ae  for  title  transfer  service). 

'«  See  Moss  Bluff  Hub  Partners.  L.P..  80  FEKC 1 
•1.181,  at  61.475  (1997):  Trunkline  Gas  Company, 
75  FERC  161.003  (1996). 

n  Comments  of  Enron  Interstate  Pipellnas.  at  IS 
(Ffltvuary  21, 1997). 

'•Title  transiiBr  tracking  is  part  of  the 
confirmation  process,  because  it  involves  the 
confirmation  that  gas  nominated  by  a  shipper  will 
tw  inff*'^  into  the  pipeline's  system.  It  is  no 
t  than  a  coafirmation  provided  by  a 
r  or  point  operator,  who,  in  fact,  may  be 
I  a  title  transfar  tracking  service  of  its  own. 
'18CFR  2»4a(bK4).  2»4.9(bK4)  (1997). 


F.  Commission  Policies  Regarding  the 
Disputed  Issues  Remaining  From  the 
December  12-13,  1996  Technical 
Conference 

During  the  standardization  process, 
disputes  developed  in  a  number  of  areas 
in  which  the  GISB  membership  was 
unable  to  reach  consensus,  A  number  of 
standards  were  supported  by  four 
segments  of  the  industry,  but  were  not 
passed  by  GISB  due  principally  to  the 
opposition  of  the  pipeline  segment'" 
The  pipelines  contended  that  these 
standards  are  not  warranted  or  that  they 
represented  an  attempt  by  the  other 
members  of  the  industry  to  shift  costs 
onto  the  pipelines,  as  the  only  regulated 
entities.'*  In  the  November  13. 1996 
NOPR."<>  the  Commission  announced 
that  in  order  to  exercise  its  oversight 
role,  Commission  staff  would  hold  a 
technical  conference  on  December  12- 
13, 1996  to  consider  these  issues.  The 
technical  conference  was  to  provide 
further  information  on  those  disputed 
standards  so  that  the  Commission  could 
determine  whether  these  standards  were 
of  sufficient  importance  to  the 
maintenance  of  an  integrated  pipeline 
grid  that  the  pipelines  should  be 
required  to  abide  by  them.  Comments 
on  the  technical  conference  were  filed 
on  February  21,1997. 

Three  of  the  disputed  standards  were 
discussed  earlier;  "^  the  remainder  will 
be  discussed  below. 

1.  Ranking  Across  Contracts  (Disputed 
Standard  No.  28B) 

EKsputed  Standard  No.  28B  states  that 
pipelines  should  permit  rankings  across 
contracts  for  the  same  service  requester 
and  location,  whe[n  not  in  conflict  with 
tariff-based  rules.  Gas  package  ranking 
refers  to  the  ability  of  shippers  to 
designate  the  amoimt  of  gas  that  will  be 
allocated  to  particular  markets  or 
customers  in  the  event  the  shipper's  full 
nomination  is  not  accepted.  The 
standards  adopted  by  the  Conunission 
already  require  pipelines  to  honor 
shipper  "rankings  when  making 
reductions  during  the  scheduling 
process  when  this  does  not  conflict  with 


'•See  Appendix  B. 

'v  See  commenls  of  Interstate  Natural  Ga* 
Aaaociation  of  America,  at  13-18  (February  21. 
1997). 

•o  See  Standanls  For  Business  Practice*  of 
Interstate  Natural  Gas  Pipelines,  Notice  of  Proposed 
Rulemaking.  61  FR  58790  (Nov    19.  1996),  IV  FERC 
SUts.  &  Rags.  Proposed  Regulations  1  32,521  (Nov. 
13. 1996). 

•>  Disputed  Standard  No.  77A  relating  to  intra- 
day  nominations.  Disputed  Standard  85A  relating  to 
imbalance  trading,  and  Disputed  Standard  No.  23 
relating  to  notice  of  OFO's.  See  text  accompanying 
notes  40.  46,  and  61,  supra. 


tariff-based  rules."  "^  For  example,  if  a 
shipper  nominates  1,000  MMBtus  under 
one  contract,  it  can  specify  how  that 
1,000  will  be  divided  if  the  full  1,000 
MMBtus  is  not  confirmed.  The  disputed 
standard  would  specifically  extend  the 
pipelines'  obligation  to  support  ranking 
across  contracts. 

Shippers  contend  this  standard  is 
needed  to  give  them  the  flexibility  to 
manage  their  own  gas  supplies.""  They 
point  out  that  shippers  may  be  shipping 
under  a  variety  of  contracts,  including 
their  own  firm  and  interruptible 
contracts  as  well  as  capacity  release 
contracts  which  have  Uieir  own  specific 
terms  and  contlitions.  They  further  note 
that  a  capacity  release  contract  may 
contain  a  take-or-pay  clause  in  which  a 
shipper  is  required  to  pay  a  certain  rate 
whether  it  moves  gas  or  not.  To 
maximize  their  use  of  transportation, 
shippers  contend  they  should  be  able  to 
determine  how  their  transportation  is 
allocated  among  their  contracts. 

The  pipelines  are  not  unified  in  their 
position  on  this  standard.  Columbia 
Gas/Columbia  Gulf  support  allowing 
shippere  to  use  rankings  across 
contracts.**  Enron  Interstate  Pipelines, 
however,  is  concerned  about  how  such 
a  provision  woidd  impact  pipelines' 
tariff  provisions  establishing  scheduling 
priority .">  They  ask.  for  instance, 
whether  a  shipper  would  be  able  to  rank 
an  intenuptible  contract  as  having  a 
hi^er  priority  than  a  firm  contract. 

The  Commission's  general  policy  is  to 
allow  shippers  to  manage  their  gas 
supplies  and  contracts  in  ways  that  are 
the  most  fevorable  to  them  as  long  as 
such  management  does  not  affect  the 
operational  integrity  of  the  pipeline, 
llie  pipelines,  therefore,  should  provide 
shippers  with  the  ability  to  rank  gas 
supplies  across  their  contracts  so  long  as 
the  ranking  does  not  adversely  affect  the 
operational  integrity  of  the  system. 
There  are  two  potential  scenarios 
identified  by  the  comments:  problems 
with  the  shipper's  gas  supply  resulting 
in  a  reduction  in  a  shipper's 
nomination;  and  transportation 
constraints  resulting  in  the  reduction. 

If  the  reduction  is  related  to  a  loss  of 
supply,  the  Commission  sees  no  reason 
why  shippers  should  not  be  able  to 
specify  the  contract  under  which  the  gas 
should  Qow.  Such  a  determination  is 


•»  18  CFR  284.10(bXlXi).  NomiiMtions  Related 
Standards  1.3.23. 

"  Comments  of  Natural  Gas  Qearinghouse.  at  23 
(February  24.  1997);  Energy  Managers  Association, 
at  15  (February  21. 1997). 

••  Comments  of  Columbia  Gas  Transmission 
Corporation  and  Columbia  Gulf  Gas  Transmission 
Corporation,  at  4  (February  21, 1997). 

•s  CommenU  of  Enron  Interstate  Pipelines,  at  19 
(February  21.  1997). 
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unrelated  to  any  transportation  issues 
on  the  pipeline,  since  there  have  been 
no  cuts  in  transportation. 

Even  when  the  reduction  is  a  result  of 
transportation  problems,  allowing  the 
shipper  to  rank  its  contracts  does  not 
appear  to  interfere  with  pipeline 
scheduling  priorities.  Suppose  a  shipper 
has  nominated  100  MMBtus  each  on 
three  contracts,  firm  primary,  capacity 
release  secondary,  and  interruptible, 
from  the  same  receipt  to  the  same 
delivery  point,  but  the  pipeline  can 
schedule  only  the  firm  primary  contract. 
Under  normal  priority  rules,  the  shipper 
could  receive  only  the  100  MMBtus  of 
transportation  represented  by  the  firm 
primary  contract.  However,  permitting 
the  shipper  to  choose  how  to  assign 
those  100  MMBtus  among  its  contracts 
does  not  upset  the  transportation 
priority  rules.  The  shipper  still  would 
receive  only  the  100  MMBtus 
represented  by  its  firm  primary  contract 
even  if  it  allocated  gas  to  its  secondary 
capacity  release  contract.  If  the  shipper 
had  nominated  no  primary  firm 
transportation  in  this  example,  it  would 
receive  no  transportation. 

Since  the  business  practices  standards 
already  require  the  pipelines  to  honor 
shipper  rankings,  no  new  standards  are 
necessary.  GISB  and  the  industry  should 
work  on  dataset  changes,  if  necessary,  to 
permit  cross-contract  ranking.  Such 
standanls  should  be  filed  by  March  31. 
1998  along  with  the  tide  transfer 
tracking  standards. 

2.  Multi-Tiered  Allocations  (Disputed 
Standard  No.  29) 

Disputed  Standard  No.  28  would 
require  pipelines  to  permit  all  owners  of 
gas  to  submit  a  pre-determined 
allocation.  A  pre-determined  allocation 
is  a  set  of  instructions  by  owners  of  gas 
as  to  how  gas  should  be  allocated  among 
amongst  them  when  the  actual  volumes 
do  not  match  with  the  scheduled 
volumes.  A  pre-determined  allocation  is 
not  necessary  if  the  pipeline  has  an 
OBA  in  effect  at  a  transfar  point**  The 
standards  currenUy  require  pipelines  to 
accept  one  tier  of  allocations  from  the 
upstream  or  downstream  custody 
transfiar  party.*^  The  standard  data 
elements  accommodate  midti-tiered 
allocations,  but  pipelines  are  not 
required  to  accept  or  support  such 
allocations."*  Th»disput6  is  whether 
pipelines  shoidd  be  required  to  support 
multi-tiered  allocations  from  all  ownera 


of  gas.  including  the  wellhead  operator 
and  each  producer  owner. 

Those  supporting  midti-tiered 
allocations  contend  that  they  fit  well 
with  tide  transfers  occurring  at  the 
wellhead.*^  The  pipelines  generally 
maintain  that  multi-tiered  allocations 
are  merely  another  aspect  of  tide 
transfer  tracking  and  contend  that  they 
should  not  be  required  to  perform  such 
accoimting  for  transactions  not 
occurring  on  their  systems."" 

The  current  regidations  give  those 
parties  connecting  with  a  pipeline  the 
right  to  determine  how  gas  is  to  be 
allocated  at  the  interconnection  with  the 
pipeline  system.  The  Commission  feils 
to  see  why  this  right  needs  to  be 
extended  so  that  pipelines  become 

responsible  for  mainfaining  the 

accoimting  records  for  allooatioos 
occurring  at  the  well-head  or  at 
interconnections  not  affecting  the 
pipeline.  The  request  for  pipelines  to 
accept  multi-tiered  allocations  appears 
to  be  just  another  aspect  of  the  request 
for  the  pipelines  to  track  all  tide 
transfers,  and,  as  discussed  above,  the 
Commission  does  not  view  tide  transfer 
tracking  as  the  responsibility  of  the 
pipelines.  The  GISB  task  force  has 
recognized  that  accounting  for  multi- 
tiered  allocations  is  another  aspect  of 
tide  transfer  tracking,»>  and  GISB 
should  continue  to  work  on  standards 
that  will  allow  such  allocations  to  be 
performed  by  third-parties. 

3.  Paper  Pooling  (Disputed  Standard 
Nos.  38A,  38B,40B) 

The  disputed  standards  woidd  require 
pipelines  to  establish  so-called  "paper 
pools"  in  zones,  segments,  or  rate  areas 
where  shippers  can  deliver  gas  without 
an  additional  transportation  charge.  The 
disputed  standards  also  woidd  require 
allocation  of  imbalances  to  the  pooler  or 
the  pooling  agreement. 

Pooling  rems  to  the  aggregation  of  gas 
from  multiple  physical  or  logical  points 
to  a  single  physical  or  logical  point  "^ 
The  current  standards  require  that 
shippera  be  able  to  both  deliver  gas  from 
receipt  points  into  at  least  one  pool  and 
receive  quantities  at  a  delivery  point 
from  at  least  one  pmol.^ 

Those  supporting  paper  pooling 
contend  that  aggregation  of  gas  supplies 


••18  CFR  284.10(bKlMil).  Flowing  Gas  RaUted 
Standards  2.2.3. 

•'  18  CFR  2e4.10(bKlKii).  Rowing  Gas  Related 
Standards  2.3.19. 

••  18  CFR  284.10(bXlXii).  Flowing  Gas  Related 
Standards  2J.25. 


"Commenls  of  Natural  Gas  Clearinghouse, 
Docket  No.  RM9&-1-000,  filed  October  1. 1996.  at 
14. 

•o  Comments  of  Enron  Interstate  Rpelines.  at  18 
(February  21. 1997);  IntersUte  Natural  Gas 
Association  of  America,  at  33  (February  21. 1997). 

•*  GISB  September  2. 1997  filing  at  Appendix  A. 
part  4. 

•2 18  CFR  284.10(bHl)(i).  Nominations  Related 
Standards  1.2.3. 

•>  18  CFR  264.10(bMl)(i).  Nominations  Related 
Standards  1.3.17  and  1,3.18. 


is  necessary  for  the  gas  market  to  work 
efficiendy,  aldiough  they  do  not  explain 
why  paper  pooling  is  absolutely 
necessary  to  achieve  this  efficiency.** 
The  further  contend  that  pooling  is 
necessary  to  permit  pool  to  pool 
transfers.  The  pipelines  maintain  th^ 
the  requests  for  additional  pooling 
standards  are  another  aspect  of  the 
request  that  pipelines  provide  tide 
transfer  tracking  services.  "^ 

The  existing  standards  recognize  the 
benefits  of  pooling  and  the  pipelines  are 
reqiured  to  provide  at  least  one  pool  for 
both  receipt  and  deliveries  of  gas.  Those 
advocating  paper  pooling  standanls 
have  not  provided  a  sufficient  rationale 
for  these  standards  at  this  time.  Some 
pipelines  currendy  offer  paper  pools, 
while  others  offer  physical  pooling  in 
which  shippers  may  have  to  pay  a 
transportation  charge  to  move  gas  into 
the  pKXjI.  When  a  pool  exists  in  a  rate 
zone,  the  charge  for  shipment  in  that 
zone  must  be  incurred  either  for 
shipment  to  the  pool  or  shipment  out  of     * 
the  pool.  The  marketers  and  producers 
advocating  paper  pooling  do  not 
provide  sufficient  justification  for 
imposing  the  transportation  charge  on 
the  outbound  transportation  in  all 
situations.  Moreover,  to  some  extent,  the 
argument  for  paper  pooling  is  connected 
to  tide  transfer  tracking,  because  those 
proposing  the  use  of  paper  pools  want 
to  use  pool  to  pool  transfers  as  a  way  of 
transferring  tide.  But,  as  discussed 
above,  the  Commission  is  not  requiring 
pipelines  to  offer  tide  transfw  tracking 
service,  so  there  is  litde  reason  to 
require  all  pipelines  to  permit  paper 
pooling  at  thLi  time. 

4.  Fuel  Reimbursement  Standards 
(Disputed  Standard  Nos.  44,  49A,  50A. 
51A,  54B,  55.  568,  57B,  56,  59B.  60-65. 
■66B,  67.  95A) 

The  current  standards  have  simplified 
and  made  more  uniform  the  process  of 
providing  in-kind  fuel  reimbursement 
for  compressor  fuel."^  These  standards 
provide,  in  part,  that  pipelines  must 
adhere  to  a  standard  method  for 
calcidating  fuel,  provide  fuel 
reimbursement  percentages  at  the 
beginning  of  the  month,  not  reject 
nominations  for  fuel  due  to  differences 
of  less  than  5  Dth,  and  provide  a  foel 


**See  comments  of  Natural  Gas  Qearinghouse,  at 
11  (February  24, 1997):  Energy  Manners 
Association,  at  10-13  (February  21, 1997). 

■s  Comments  of  Enron  Interstate  Pipelines,  at  18 
(February  21, 1997):  IntersUte  Natural  Gas 
Association  of  America,  at  33  (February  21. 1997). 

••  In-kind  fuel  rnmbursement  refars  to  a 
requirement  that  a  customer  nominate  and  put  Into 
the  system  extra  gas  to  compensate  tiM  pipeline  for 
the  gas  used  by  its  compressors. 
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matrix  for  receipt  and  delivery  point 
combinations.'^ 

The  disputed  standards  would  further 
standardize  in-kind  fuel  reimbursement 
by  requiring  that  pipelines  make  fuel 
rate  changes  prospectively  only,  that 
pipelines  can  change  fuel  rates  only  on 
six  month  intervals,  and  that  pipelines 
will  have  to  true-up  fiiel  rates  to  actuals 
periodically  and  on  a  prospective  basis. 
The  disputed  standards  also  cover  a 
number  of  alternatives  to  in-kind  fuel 
reimbursement,  such  as  fuel  cash-out, 
negotiated  sales,  and  cost  of  service.  At 
the  December  12-13,  1996  technical 
conference,  it  was  not  clear  whether 
shippers  wanted  to  mandate  that 
pipelines  provide  an  alternative  to  in- 
kind  fuel  reimbursement  or  whether 
they  simply  wanted  standards  for  these 
alternatives  so  that  if  pipelines  choose 
to  ofier  an  alternative,  the  shipper* 
woiild  not  be  faced  with  different 
implementation  methods."  Some 
marketers,  such  as  NGC.  also  want  to 
ensure  that  they  are  able  to  compete 
with  pipelines  in  providing  fuel  service. 

Pipelines  oppose  additional 
standardization  of  fiiel  reimbursement.^^ 
The  pipelines  maintain  that  they  should 
not  be  required  to  reenter  the  merchant 
function  to  buy  gas  in  order  to  provide 
an  alternative  to  in-kind  fuel 
reimbursement.  Such  a  requirement, 
they  assert,  reverses  the  unbundling 
mandate  of  Order  No.  636.  They  further 
contend  that  alternatives  to  in-kind  fuel 
reimbursement  are  not  yet  in 
widespread  use  and  that  standardization 
of  a  new  service  will  prevent  innovation 
and  creativity  in  the  early  stages  of 
development 

In  the  Commission's  view,  the  case  for 
including  these  additional  fuel 
reimbursement  standards  has  not  been 
made  at  this  time.  With  respect  to  in- 
kind  fuel  reimbursement,  there  appears 
to  be  no  need  to  limit  pipelines  to  two 
fuel  reimbursement  changes  per  year,  as 
the  disputed  standard  would  provide. 
Pipelines  may  have  a  need  to  file  for 
further  changes,  and  can  file  to 
implement  such  changes  when 
necessary  under  section  4  of  the  Natviral 
Gas  Act.  The  current  standard  requiring 
pipelines  to  provide  fuel  reimbursement 
percentages  at  the  beginning  of  the 
month  provides  sufficient  notice  for 
shippers  to  obtain  the  correct  fuel 
percentages  and  update  their  computers 
bx  all  pipelines  on  a  set  schedule. 

The  Commission  also  agrees  with  the 
pipelines  that  standardizing  alternatives 


to  in-kind  fiiel  reimbursement  is 
premature  at  this  point,  since  such 
alternatives  are  not  in  widespread  use. 
Nor  is  it  clear  why  creating  standards 
for  cash  out  mechanisms  is  more 
important  for  fuel  reimbursement  than 
for  the  other  areas,  such  as  penalties,  in 
which  cash  outs  also  are  employed.  It 
may  be  worthwhile  for  the  Commission 
to  reexamine  standardization  of  cashout 
mechanisms  as  part  of  a  more 
comprehensive  examination  of  penalty 
structures,  but  that  is  beyond  the  scope 
of  this  proceeding. 

The  Commission,  however,  finds  that 
pipelines,  whether  or  not  they  provide 
fuel  service,  should  permit  shippers  that 
do  not  want  to  calouate  fiiel  to  contract 
with  third-party  agents  to  provide  the 
required  fuel  at  the  necessary  points. 
The  pipelines  must  accept  fiiei 
nominations  from  these  third-party 
providers.  For  those  pipelines  that  do 
provide  fuel  service,  they  must  allow 
third-parties  to  provide  fuel  on  a  non- 
discriminatory basis. 

5.  Penalty  Determination  (Disputed 
Standard  No.  88A) 

Disputed  Standard  No.  88A  would 
provide  that  imbalance  penalties  would 
be  based  on  the  lesser  of  operationally 
provided  data  or  actual  data.  There  is 
some  dispute  over  the  meaning  of  the 
standard.  While  the  standard  seems  to 
contemplate  that  imbalance  penalties 
would  be  calculated  based  on  the  lower 
of  the  two  figures,  Natiiral  Gas 
Clearinghouse  contended  at  the 
technical  conference  that  the  standard 
only  applied  to  the  determination  of  the 
penalty  category,  not  to  the  volumes 
against  which  the  penalty  would  be 
applied. '«>  For  instance,  under  Natural 
Gas  Clearinghouse's  reading  of  the 
standard,  if  the  reported  imbalance  put 
the  shipper  in  the  10%  penalty  category, 
the  shipper  would  pay  the  penalty 
associated  with  that  category  on  the 
actual  imbalance  amount,  even  if  the 
actual  imbalance  would  have  placed  the 
shipper  in  a  higher  penalty  category. 

Kpelines  contend  cash-outs  for 
imbalances  need  to  be  dealt  with  on  a 
case  specific  basis.  Enron  hiterstate 
Pipelines,  for  instance,  argues  that  the 
standard  is  too  broad  and  fails  to 
recognize  that  in  many  cases,  the 
shipper  or  point  operator,  and  not  the 
pipeline,  is  the  party  with  ttetter  access 
to  the  data.  It  maintains,  for  instance, 
that  pipelines  and  shippers  may  agree  in 
settlements  to  forgo  the  expense  of 


inftoHing  electronic  flow  measurement 
devices,  which  would  limit  the  accuracy 
of  the  pipeline's  operational 
measurements. 

As  a  general  principle,  the 
Comjnisaion's  policy  is  to  determine  the 
penalty  category  by  the  data  provided  to 
the  shipper,  particularly  when  the 
pipeline  is  doing  the  measuiement*°*  A 
shipper  should  be  responsible  only  for 
penalty  category  it  reasonably  could 
have  anticipated  based  on  the 
information  provided  by  the  pipeline. 
The  cash  out  price,  however,  should  be 
based  on  the  actual  imbalance 
incurred.**" 

The  Commission  does  not  find  that  a 
generic  standard  is  necessary  on  this 
issue.  There  appears  no  compelling  - 
reason  to  insist  on  uniformity  across  all 
pipelines  on  this  issue.  As  the  pipelines 
point,  there  may  be  some  circumstances 
in  which  the  policy  is  not  reasonable 
and  those  issues  are  best  handled  on  a 
case-by-case  basis. 

in.  lafiumation  CoUactioo  Statement 

The  following  collections  of 
information  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C  3507(d).  The  Commission  solicits 
comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimates  include  the  costs  of 
complying  with  GISB's  Version  1.2 
standards  and  the  Commission's 
proposed  regulations  regarding  intra* 
day  nominations,  the  use  of  OBAs  at 
pipeline  interconnects,  the  trading  of 
imbalances,  and  communications  using 
the  Internet  The  proposed  requirements 
regarding  communication  over  the 
Internet  build  upon  the  computer 
infrastructtire  pipelines  have  already 
created  to  comply  with  Order  No.  587. 
The  burden  estimates  are  primarily 
related  to  start-up  and  will  not  be  on- 
going costs  except  for  the  recordkeeping 
requirement 


•f  IS  CFR  2S4.10(bMlXil.  Nominabons  Ralat«d 
Standanls  1.3.16. 13.3.28  through  1.3.30. 

"SMtranacriptof  Decamber  13. 1996  tachnical 
muhwMceal  SS. 

**  S«e  ConOaenU  of  Columbia  GaaAii^uiiibia  Gulf, 
at  7  (February  21. 1997):  INGAA.  at  27  (Fafamaqr 


21 ,  1997):  Enron  IntersUte  Pipelinaa.  at  25 
(February  21. 1997):  Koch,  at  17  (February  21. 
1997):  Vikii«.  at  4  (February  21. 1997):  WillUtoo 
Basin,  at  5  (February  21.  1997). 

""Tranacript  of  Decamber  12. 1996  technical 
ooofaence  at  243. 


i<"  See  Algonquin  Gas  Tranamiasion  Company.  63 
FERC  1  61,188,  at  62,374  (1993);  Texas  Eastern 
Transmiaaion  Corporation.  63  FERC  1  61.100.  al 
61,486  (1993);  Transcontinental  Gas  Pipe  Una 
Corporation.  55  FERC  1  61,446.  at  62,369  (1991). 

><"  See  Texas  Eastern,  supra  note  101.  supra. 
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Estimated  Annual  Burden 


Data  ooHaction 


FERC-645  .. 
FERC-649C 


Total  Annual  Hours  for  Collection 
(Reporting  +  Recordkeeping,  (if 
appropriate))  =  422.313. 


No.  of 
respondents 


93 
93 


No.  of  re- 
sponses per 
respondent 


Hours  per 
response 


50 

4.483  f 


Total  annual 
hours 


5394 

416.919 


Information  Collection  CostsiThe 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 


Annualized  Capftal/Startup  Costs 

Annualized  Costs  (OperatlQns  &  Maintenance) 


Total  Annualizecl  Costs 


requirements.  It  has  projected  the 
average  annualized  cost  for  the  total  of 
93  respondents  to  be  the  following: 


FERC-645 


$284,303 
0 


284.303 


FERC-549C 


S21.641.327 
333.321 


21,974,648 


Totals 


S21, 192.630 
333,321 


22,258,951 


The  Office  of  Management  and 
Budget's  (OMB)  regulations  »<»  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  Commission  is" 
submitting  notification  of  this  proposed 
rule' to  OMB.  ^ 

Tide:  FERC-545,  Gas  Pipeline  Rates: 
Rate  Chantge  (Nrai-Formal);  FERC-549C, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

Action:  Proposed  collections. 

OMB  Control  No:  1902-0154. 1902- 
0174. 

Respondents:  Business  or  other  for 
profit,  (Interstate  natural  gas  pipelines: 
(Not  applicable  to  small  business)]. 

Frequency  of  Responses:  One-time 
implementation  (business  procedures, 
capital/start-up). 

Necessity  of  the  information:  This 
rule,  if  implemented,  proposes  to  revise 
the  requirements  contained  in  18  CFR 
284.10.  These  requirements  would 
furthw  the  process  of  standardizing 
business  practices  and  electronic 
communications  with  interstate 
pipelines  begim  by  the  Commission  in 
Order  No.  587.  Through  tha  adoption  of 
the  regulations  proposed  in  this  NOPR. 
the  Commission  is  seeking  to  continue 
to  the  process  of  establishing  a  more 
efficient  and  integrated  interstate 
pipeline  grid.  By  requiring  adherence  to 
these  regulations  on  an  industry-wide 
basis,  the  Commission  seeks  to  reduce 
variatiojjs  in  pipeline  business  practices 
and  communication  protocols, 
permitting  pipelines  and  their 
customera  to  more  efficiently  obtain 
information  from  and  transact  business 
across  multiple  pipelines. 

The  information  collection 
requirements  of  this  proposed  rule  will 
be  reported  directly  to  the  industry 
users.  The  implementation  of  these  data 


""SCFRlSZO.tl. 


requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  to  monitor  activities  of 
the  natural  gas  industry  to  ensure  its 
competitiveness  and  to  assure  the 
improved  efficiency  of  industry's 
operations.  The  Commission's  Office  of 
F^peline  Regulation  will  use  the  data  in 
rate  proceedings  to  review  rate  and  tariff 
changes  by  natural  gas  companies  for 
the  transportation  of  gas,  for  general 
industry  oversight,  and  to  supplement 
the  documentation  used  during  the 
Commission's  audit  process. 

Internal  Seview:  llie  Commission  has 
reviewed  the  requirements  pertaining  to 
business  practices  and  electronic 
communication  with  natural  gas 
interetate  pipelines  and  made  a 
determination  that  the  proposed 
revisions  are  necessary  to  establish  a 
more  efficient  and  integrated  pipeline 
grid.  These  requirements  conform  to  the 
Commission's  plan  for  efficient 
information  collection,  commimication, 
and  management  within  the  natural  gas 
industry.  The  Commission  has  assured 
itself,  by  means  of  its  internal  review, 
that  there  is  specific,  objective  support 
for  the  burden  estimates  associated  with 
the  information  requirements. 

Interested  peraons  may  obtain 
informatidn  on  the  reporting 
requiremfflits  by  contacting  the 
following:  Federd  Energy  Regulatory 
Commission,  88  First  Street,  N.E., 
Washington,  D.C.  20426,  (Attention: 
Michael  Miller.  Division  of  Information 
Services.  Phone:  (202)  20&-1415,  fax: 
(202) 273-0873, 
emailonmillei^erc.fed.us) 

Comments  concerning  the  collection 
of  information(s)  and  the  associated 
burden  estimate(s).  shnxld  be  sent  to  the 
contact  listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affaire, 


Washington,  D.C.  20503  {Attention: 
Desk  Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone:  (202)  . 
395-3087,  fax:  (202)  395-7285) 

IV.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
sigiiificant  adverse  effect  on  the  human 
ef(jrironment.*o*  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
si^ficant  effect  on  the  human 
environment.*"*  The  actions  proposed 
to  be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  anal3rsis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities.*"" 
Therefore,  an  environmental  assessment 
is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

V.  Regulatory  FIexU)ility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  'o''  generally  requires  a 
description  and  analysis  of  final  rules     ^ 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  regulations 
would  impose  requirements  only  on 
interetate  pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are. 
in  fagt,  designed  to  reduce  the  difficulty 


«»«  Order  No.  486,  Regulations  Implementing  tha 
National  Enviroiunental  Policy  Act.  52  FR  47897 
(Dec  17, 1967).  FERC  Stats.  ft'Regs.  Preambles 
1966-1990  130.783  (1987). 

>•»  18  CFR  380.4. 

■•"See  18  CFR  180.4(aM2)(li).  380.4(aX5). 
3804.(a)(27). 
«>' 5  U.S.C.  601-612. 
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of  dealing  with  pipelines  by  all 
customers ,  including  small  businesses. 
Accordingly,  pursuant  to  section  605(b) 
of  the  RFA.  the  Commission  hereby 
certifies  that  the  regulations  proposed 
herein  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 


VL 


ProcedurBS 


The  Commission  invites  interested 
persons  to  submit  written  comments  on 
ihe  mattOTs  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  altnnative  proposals 
that  commenters  may  wish  to  discuss. 
An  original  and  14  copies  of  comments 
must  be  filed  with  the  Commission  no 
bter  than  (insert  date  30  days  after 
publication  in  the  Federal  Register). 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington.  DC  20426,  and 
should  refer  to  Docket  No.  RM9&-1-007. 
All  written  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.  Washington,  DC 
20426,  during  regular  business  hours. 

Additionally,  comments  should  be 
submitted  electronically.  Commenters 
are  encouraged  to  file  comments  using 
Internet  E-Mail.  Comments  should  be 
submitted  through  the  Internet  by  E- 
Mail  to  comment.rmdferc.fed.us  in  the 
following  format:  on  the  subject  line, 
specify  Docket  No.  RM96-1-007;  in  the 
body  of  the  E-Mail  message,  specify  the 
name  of  the  filing  entity  and  the  name, 
telephone  number  and  E-Mail  address  of 
a  ccmtact  person:  and  attach  the 
comment  in  WordPerfect"  6.1  or  lower 
fonnat  or  in  ASCII  format  as  an 
attachment  to  the  E-Mail  message.  The 
Commission  will  send  a  reply  to  the  E- 
Mail  to  acknowledge  receipt  Questions 
or  comments  on  electronic  filing  using 
Internet  E-Mail  should  be  directed  to 
Marvin  Rosenberg  at  202-208-1283,  E- 
Mail  address 
marvin.rosenberg9ferc.f8d.us. 

Commraiters  also  can  submit 
comments  on  computer  diskette  in 
WordPerfect*  6.1  or  lower  format  or  in 
ASCn  format,  with  the  name  of  the  filer 
and  Docket  No.  RM96-1-007  on  the 
outside  of  the  diskette. 

List  of  Subjects  in  18  CFR  Part  2M 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements;  Incorporation  by 
reference. 


By  diroction  of  the  Commission. 
LoteD.CMhell. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Conunission  proposes  to  amend  Part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  QAS 
UNDER  THE  NATURAL  QA8  POLICY 
ACT  OF  1S78  AND  RELATED 
MXTHOtVTlES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Aalhority:  15  U.S.C.  71 7-71 7w.  3301- 
J432;  4t  U.&C  7101-7532;  43  U.S.C  1331- 
1356. 

2.  In  section  284.10,  paiagiaph  (aM6) 
is  added  and  paragraph  (b)  is  revised  to 
read  as  follows: 


faM.10 


for 


(a)  *  •  • 

(6)  A  pipeline's  obligation  to  provide 
information  pursuant  to  this  paragraph 
will  terminate  whm  all  relevant 
information  is  {Kovided  pursuant  to 
paragraph  (b)(2)(iii)(A)  of  this  section. 

(b)  Business  Practices  and  Electronic 
Communicatioa  Standards.  (iHi)  An 
interstate  pipeline  that  transports  gas 
under  subputs  B  or  G  of  this  part  must 
comply  with  the  following  business 
practice  and  electronic  communication 
standards  promulgated  by  the  Gas 
Industry  Standards  Board,  which  are 
incorporated  herein  by  reference: 

(A)  Nominations  Related  Standards 
(Version  1.2,  July  31, 1997).  with  the 
exception  of  Standard  1.3.32; 

(B)  Flowing  Gas  Related  Standards 
(Version  1.2,  July  31, 1997),  with  the 
exception  of  Standards  2.3.29  and 
2.3.30: 

(C)  Invoicing  Related  Standards 
(Version  1.2,  July  31,  1997); 

(D)  Electronic  Delivery  Mechanism 
Related  Standards  (Version  1.2,  July  31, 
1997),  with  the  exception  of  Standard 
4.3.4;  and 

(E)  Capacify  Release  Related 
Standards  (Version  1.2.  Jiily  31, 1997). 

(ii)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies 
of  these  standards  may  be  obtained  from 
the  Gas  Industry  Standards  Board,  1100 
Louisiana,  Suite  4925,  Houston,  TX 
77002.  Copies  may  be  inspected  at  the 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street  NE., 
Washington,  DC  20426  and  at  the  Office 
of  the  Federal  Register,  800  North 


Capitol  St  NW..  Suite  700,  Washington, 

DC 

(2)  An  intnstate  pipeline  that 
transpofts  gas  under  subparts  B  or  G  of 
this  part  must  comply  with  the 
following  requirements. 

(i)  Nominations.  A  pipeline  must 
accord  an  intra-day  nomination 
submitted  by  a  firm  shipper  scheduling 
priority  over  nominated  and  scheduled 
volumes  for  intemiptible  shippers.  An 
intemiptiMe  shipper  must  be  provided 
with  notice  that  its  scheduled  volumes 
ate  to  be  reduced. 

(ii)  Flowing  Gas.  (A)  Opoational 
Balancing  Agreements.  A  pipeline  must 
enter  into  Operational  Balancing 
Agreements  at  all  points  of 
interconnection  between  its  qrstnn  and 
the  system  of  another  interstate  or 
intrastate  pipeline. 

(B)  Netting  and  Trading  of 
imhalnnnaw.  A  pipeline  must  establish 
provisions  permitting  shippers  and  their 
agents  to  oSMt  imhelanms  accruing  on 
different  contracts  held  by  the  shipper 
with  the  pipeline  and  to  trade 
imbalances  with  other  shippers  wdiere 
such  imbalances  have  similar 
operational  impact  on  the  pipeline's 
S3fsteni. 

(iii)  Communication  ftotoccris.  (ARl) 
All  electronic  information  provided  and 
electronic  transactions  conducted  by  a 
pipeline  must  be  provided  on  the  public 
Internet  A  pipeline  must  provide,  upon 
request,  private  networic  connections 
using  internet  tools,  internet  directory 
services,  and  internet  communication 
protocols  and  must  provide  these 
networks  with  non-discriminatory 
access  to  all  electronic  information.  A 
pipeline  may  charge  a  reasonable  fiae  to 
recover  the  costs  of  providing  such  an 
interconnection. 

(2)  A  pipeline  must  implement  this 
requirement  no  later  than  June  1 ,  1999. 

(B)  A  pipeline  must  compfy  with  the 
following  requirements  for  documents 
constituting  pubtic  information  posted 
on  the  pipeline  web  site: 

(1)  Tne  documents  must  be  accessible 
to  the  public  over  the  public  Internet 
using  commercially  available  web 
browsers,  without  imposition  of  a 
password  or  other  access  requirement; 

(2)  Users  must  be  able  to  search  an 
entire  document  online  for  selected 
words  and  users  must  be  able  to  copy 
selected  portions  of  the  documents;  and 

(3)  Documents  on  the  web  site  should 
be  directly  downloadable  without  the 
need  for  users  to  first  view  the 
documents  on  the  web  site. 

(C)  A  pipeline  must  provide  the  same 
content  for  all  information  regardless  of 
the  electronic  format  in  which  it  is 
provided.  If  a  pipeline  uses  a  numeric 
or  other  designation  to  represent 
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information,  an  electronic  cross- 
reference  table  between  the  numeric  or 
other  designation  and  the  information 
represented  must  be  available  to  users, 
at  a  cost  not  to  exceed  reasonable 
shipping  and  handling. 

(D)  a  pipeline  must  maintjijn  for  a 
period  of  five  years  electronic  records  of 
the  information  displayed  and 


transactions  conducted  electronicaUy 
under  this  section.  The  pipeline  must 
make  this  archived  information 
available  in  electronic  form  for  a 
reasonable  fee. 

(E)  A  pipeline  must  post  operational 
flow  orders,  critical  periods,  and  critical 
notices  on  their  Internet  web  site  and 
must  notify  affected  parties  of  such 


notices  in  either  of  the  following  ways 
to  be  chosen  by  the  affected  party: 
Internet  E-Mail  or  direct  notification  to 
the  parties'  Internet  URL  address. 

Note — ^The  following  appendices  will 
not  appear  in  the  Code  of  Federal 
Regulations. 


Appenox  a.— Comments  on  December  12-13. 1996.  Technical  Conference 


ConMnentsr 


AJtra  Eneigy  Technologiea,  LLC.  .» _ 

American  Gas  Assodalion „ 

ANR  Pipeline  Company  and  Colorado  Interstate  Gas  Corr^wany _ !.~!!!!"™Z"!™...!.""!. 

Arizona  Public  Service  Cornpeny  and  Salt  River  Project  Agricultural  Inyirovement  and  Po«wer  DMri^ 

The  Brootdyn  Union  Gas  Company  _ 

Columbia  Gas  Transmission  Corporation  and  Columbia  GuN  Transmission  Cofpoiiitton  ™'Z"™.„Z 

B  Paso  Natural  Gas  Compwiy ^ ; 

Energy  Managers  Assoctaton  _ 

Enron  Capita!  &  Trade  Resources  Corporation 


Enron  Interstate  Pipelines  (Northern  Natural  Gas  Company,  Transwestem  Pipeine  Cornpany,  Florida  Gas 
Transmission  Company,  and  Black  Mariin  Pipeline  Company). 

FlorMa  Power  &  Light  Company 

Interstate  Natural  Gas  Association  of  America 

Koch  Gateway  Pipeline  Company  

National  Fuel  Gas  Distribution  Corporation  ... 

Natural  Gas  Clearinghouse 

Natural  Gas  Pipeline  Company  of  America  .... 

Natural  Gas  Supply  Association  

NorAm  Gas  Transmission  Company  and  Mississippi  River  Tnsiamiaaion  Corporaiion 
Northwest  Industrial  Gas  Users 
NrG  Inform^ion  Services  Inc.  ... 
Pacific  Gas  and  Etodric  Company 


The  Peoptes  Gas  Ught  and  Coke  Company  and  North  Shore  Gas  Company _, 

Producers  Energy  MariceUng,  IJ.C  and  Independent  Petroleum  Associatian  of  America  ... 

TransCapadty  Limited  Partnership 

Viking  Gas  Transmisston  Company 

WiHislon  Basin  IntarsfalePipeline  Company  _ „. 


Abt)reviation 


ANra. 

AGA. 

ANR/CIG. 

APS/SRP. 

Brooklyn  Union. 

Columbia  Qas/Cohjmbia  GuH. 

El  Paso. 

EMA 

Enron  Capital  and  Trade. 

Enron  Interstate  Pipelines. 

FPL 

INGAA 

Koch. 

Natkxial  Fuel  Oistribulion. 

NQC. 

NGPL 

NQSA. 

NGT/MRT. 

NWIGU. 

NrG. 

PQ&E. 

Peoplea/North  Shore. 

ProEnergy/IPAA 

TransCapadty. 

VMng. 

WIKston. 


Appendix  B. — Propoeed  GISB 
Standards  Oefeatni  By  One  Industry 
Segment 

Operatianal  Flow  Ordera 

Proposed  Standard  No.  23  Declaration  of 
operatioiial  flow  order*,  critical  periods,  and/ 
or  critical  notices  should  be  transmitted  to 
the  affected  trading  parties.  Trading  parties 
should  kaep  the  transportation  aeivice 
providers  apprised  of  the  specific  locations 
for  this  transmittal.  These  locations  are  24 
hour  phone,  fax,  and/or  pager.  The 
communication  should  contain,  by  reCsrence, 
specific  tariff  provision(s)  that  is  (are) 
applicable  to  each  situation  being  declared. 

Gas  Package  B*wH»ig« 

Proposed  Standard  No.  288  Applicable 
rankings  should  be  permitted  across 
contracts  for  the  same  service  requester  and 
location,  when  not  in  conflict  with  tariff- 
based  rules. 

MnW-Tlerad  Allocatioas 

Proposed  Standard  No.  29  All  ownen  of 
gas  submitting  nominations  or  confirmations 
should  be  able  to  submit  a  predetermined 
allocation  (PDA).  Gas  should  be  allocated 
based  on  the  PDA  submitted  by  the  owner. 


If  a  PDA  is  not  submitted,  the  service 
provider's  default  should  be  used. 

POoUag 

Proposed  Standard  No.  38A  To  the  extent 
operationally  compatible  with  Transportation 
Service  Provider  operations  and  not  to  their 
economic  detriment,  paper  pool(s)  should  be 
created  on  each  pipeline.  Pools  should  be 
created  so  that  gas  which  is  already  in  the 
zone,  segment  or  rate  area  (as  applicable) 
where  the  pool  is  located  can  be  placed  in 
the  pool  without  toansportation. 

Proposed  Standard  No.  38B  To  the  extent 
operationally  compatible  with  Transportation 
Service  Provider  operations  and  not  to  their 
economic  detriment,  logical  pool(s)  should 
be  created  on  each  pipeline. 

Proposed  Standard  No.  40B  Any 
differences  between  a  Aggregator's  (pooler's) 
scheduled  quantities  and  allocated  quantities 
at  locations  for  its  pool  should  be  allocated 
to  the  pooler,  or  the  pooling  agreement 
Aggregators  (poolen)  should  bis  responsible 
for  managing  the  imbalances  created  by 
variances  with  their  scheduled  quantities. 

Fuel  ReimbiuwBBenI 

Proposed  Standard  No.  44  Defining 
standards  for  administering  the  following 
fuel  reimbursement  options:  in-kind,  fuel 
cash-out,  negotiated  sales  and  cost  of  service 


does  not  preclude  service  providers  Ctom 
offering  other  options.  The  choice  of  fuel 
reimbursement  method(s)  is  subject  to 
regulatory  procedures,  where  applicable. 

Proposed  Standard  No.  49 A  For  in -kind 
fuel  reimbursement  methods,  fuel  rates  can 
change  on  six  month  intervals,  on  April  1 
and  October  1. 

Proposed  Standard  No.  50A  For  in-kind 
fuel  reimbursement  and  except  where  pre- 
September  30, 1996  settlemenU  provide 
otherwise,  fuel  rates  will  have  a  true-up  to 
actual  fiiel  periodically  on  a  prospective 
basis. 

Proposed  Standard  No.  SIA  For  in-kind 
fuel  reimbursement  methods,  fuel  rates 
changes  should  be  made  prospectively. 

Proposed  Standard  No.  S4B  Other  than 
situations  where  regulatory  agencies  require 
cost  of  service  to  be  the  only  option 
provided,  the  rate  for  cost  of  service  provided 
fuel  should  be  stated  separately. 

Proposed  Standard  No.  55  For  cost  of 
service  as  the  fuel  reimbursement  method, 
the  rate  for  cost  of  service  provided  foel 
should  be  collected  as  a  variable  charge. 

Proposed  Standard  No.  568  No  party 
should  be  advantaged  or  disadvantaged  in 
the  offering  or  use  of  a  service  by  virtue  of 
any  costs  to  provide  that  service  being 
administered  via  regulatory  proceedings  for 
unassociated  services. 
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Propoted  Standard  No.  57B  Fu«l 
encompasses,  but  is  not  limited  to,  the  energy 
consumed  in  providing  the  transportation 
service  (i.e.  natural  gas,  fuel  oil.  propane, 
electricity)  and  loet  and  unaccotinted  for  gas. 
Proposed  Standard  No.  58  For  cash-out  as 
the  fuel  reimbursement  method.  Service 
Requester  should  notify  Service  Provider  of 
its  election  to  exercise  the  cash-out  option  for 
fuel  one  day  prior  to  the  close  of  the  NYMEX 
natural  gas  futures  trading  for  the  next 
calendar  month. 

Proposed  Standard  No.  S9B  Where  cash- 
out,  as  a  fuel  reimbursement  method,  is 
offered  as  an  option  by  a  Service  Provider, 
the  Service  Requester  should  notify  Service 
Provider  of  its  election  to  exercise  the  cash- 
out  option  for  fuel  one  day  prior  to  the  close 
of  the  NYMEX  natural  gas  futures  trading  for 
the  next  calendar  month. 

Proposed  Standard  No.  60    Fuel  Cash-out 
options  should  be  exercised  for  a  minimiim 
of  one  calendar  month. 

Proposed  Standard  No.  61    Fuel  Cash-out 
quantities  should  be  determined  by 
multiplying  allocated  receipts  by  fuel 
percentages  as  stated  in  the  tariff  or 
applicable  contTact(s). 

Proposed  Standard  No.  62    Fuel  Cash-out 
price  should  be  an  established  commodity 
market  price  (i.e.  index  or  competitive  bid) 
in  rate  area,  zone  or  segment  of  the  activity, 
or  be  based  on  the  same  fiiel  cash-out  index 
used  for  imbalances. 

Proposed  Standard  No.  63    The  fuel  cash- 
out  value  (fuel  quantities  times  fuel  cash-out 
price)  should  be  separately  sUted  on  the 
invoice  for  the  related  activity. 

Proposed  Standard  No.  64    If  fuel  cash-out 
price  is  index-based,  the  determination  of  the 
applicable  indices  should  based  on  the 
approved  tariff  provisions  or  applicable 
contiact(s). 

Proposed  Standard  No.  65    If  fuel  cash-out 
price  is  other  than  index-based,  the  Service 
Provider  should  post  that  price  three  days 
prior  to  the  close  of  the  NYMEX  natural  gas 
futures  trading  for  the  next  calendar  month. 

Proposed  Standard  No.  66B    There  should 
be  no  cross-subsidization  by  Service 
Providers  of  fuel  provision  service{s)  by 
trans |X>rtation  »ervice(s)  when  both  fuel 
provision  services  and  transportation 
services  are  provided  by  the  service  provider. 

Proposed  Standard  No.  67    Negotiated 
fuel  gas  sales  are  sales  of  gas  by  the  service 
provider  for  the  use  of  the  service  requester 
as  fuel  for  its  transportation  transaction.  The 
price  and  terms  and  conditions  applicable  to 
the  sales  transaction  should  be  negotiated 
between  the  transportation  service  provider 
and  the  service  requester. 

Proposed  Standard  No.  95A    If  negotiated 
fuel  gas  sales  are  ofEsred.  all  transportation 
terms,  conditions  applicable  to  fuel  sales 
service  should  be  specified  in  the 
transportation  service  providers  tariff,  if 
applicable. 

Intraday  Nominadoaa 

Proposed  Standard  No.  77 A    totraday 
nominations  should  be  allowed  at  all 
nominatable  receipt  and  delivery  points  and 
at  pooling  points. 


OBAa  and  Imbalancn 

Proposed  Standard  No.  B5A    All 
transportation  service  providers  who  have 
sufBcient  system  storage  should  allow 
service  requesters  (in  this  instance,  service 
requester  excludes  agents)  to  net  similarly 
situated  imbalances  on  and  across  contracts 
with  the  transportation  service  provider 
among  themselves.  In  this  context,  "similarly 
situated  imbalances"  includes  contracts  with 
the  substantially  similar  financial  and 
operational  implications  to  the  transportation 
service  provider. 

Proposed  Standard  No.  88A    Imbalance 
penalties  should  be  baaed  oft  the  lesser  of  the 
imbalance  penalties  based  on  operationally 
provided  measurement/allocated  data  and 
actual  measurement/allocated  data. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Dockal  Na  •4P-Oa44q 

Food  l.3beling;  Serving  Sizes; 
Refsrsnce  Amount  for  Baldng  Powdsr, 
Baldng  Soda,  Psctin 

agency:  Food  and  Drug  Administration, 

HHS. 

actiom;  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  nutrition  labeling  regulations 
to  chaitge  the  reference  amoimt 
customarily  consumed  per  eating 
occasion  for  the  food  category  "baking 
powder.  beJdng  soda,  pectin"  from  1 
gram  (g)  to  0.6  g  to  more  accurately 
reflect  the  amoimt  of  these  products  that 
is  customarily  consumed.  The  agency  is 
also  proposing  to  include  1/8  teaspoon 
(tsp)  as  an  additional  allowable 
household  measxire  because  it  is  a 
common  household  measure  available 
to  consumers.  The  agency  is  proposing 
this  action  in  response  to  a  petition  filed 
by  Arm  &  Hammer. 
DATES:  Submit  written  comments  by 
February  2. 1998.  See  section  IV  of  this 
document  for  the  proposed  effective 
date  of  a  final  rule  based  on  this 
doctunent  Submit  written  comments  on 
the  collection  of  information 
requirements  by  December  18. 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  I>r., 
rm.  1-23,  Rockville,  MD  20857. 

Submit  written  comments  on  the 
information  collection  requirements  to 


the  Office  of  Information  and  Regulatory 
Afhirs.  Office  of  Management  and 
Budget  (OMB),  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503.  ATTN:  Desk 
Officer  for  FDA. 

FOR  FURTHER  MFORMAT10N  CONTACT: 
Ellen  M.  Anderson.  Canter  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-5662. 
SUPPt^MENTARY  INFORMATKM: 

L  Background 

In  the  Federal  Register  of  July  19, 
1990  (55  FR  29517),  FDA  proposed 
standard  serving  sizes  for  159  food 
product  categories  based  on  the  amount 
of  food  commonly  consumed  per  eating 
occasion  by  in&nts,  toddlers  (children 
under  4  years  of  age),  and  the  general 
population  (persons  4  years  of  age  or 
older).  FDA  did  not  suggest  any  specific 
serving  size  for  baking  soda,  baking 
powder,  or  pectin  at  that  time. 

On  November  8, 1990,  before  FDA 
issued  a  final  rule  on  serving  sizes. 
Congress  passed  the  Nutrition  Labeling 
and  Education  Act  of  1990  (hereinafter 
referred  to  as  "the  1990  amendments"). 
Section  2a  of  the  1990  amendments 
added  section  403(q)(l)(AHi)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  343(qKlMA)(i))  to 
require  that  virtually  all  foods  imder 
FDA's  jurisdiction  bear  nutrition 
information  that  is  based  on  a  serving 
size  which  reflects  the  amount  of  food 
that  is  customarily  consiuned  and 
which  is  expressed  in  a  common 
household  measure  that  is  appropriate 
to  the  food.  Section  2(b)(1)(B)  of  the 
1990  amendments  also  directed  FDA  to 
adopt  regulations  that  establish 
standards  for  defining  serving  sizes. 

In  response  to  the  1990  amendments, 
among  other  actions,  FDA  issued  a 
reproposal  on  serving  sizes  (56  FR 
60394,  November  27, 1991)  and  asked 
for  comments  on  all  proposed  reference 
amoimts.  In  response  to  a  notice  of 
public  meeting,  the  agency  received 
suggestions  recommending  a  serving 
size  of  "1  tablespoon"  for  baking 
powder.  "1  teaspoon"  for  pectin,  and  no 
recommendation  for  baking  soda.  No 
consumption  data  were  provided  for 
any  of  the  three  products  (Ref.  1)^.  In  the 


reproposal.  FDA  proposed  a  reference 
amount  customarily  consiuned  per 
eating  occasion  (hereinafter  referred  to 
as  "reference  amount")  of  1  g  for 
"Baking  powder,  baking  soda,  pectin" 
(56  FR  60394  at  60419),  stating  that, 
although  no  appropriate  food 
consiunption  data  wne  available,  the 
agency  tentatively  concluded  that  1  g 
was  reasonable  for  the  product  cateeorv 
(Ref.  1). 

The  agency  received  no  comments  on 
the  proposed  reference  amount  for 
bakhig  powder,  baking  soda,  and  pectin. 
In  the  absence  of  data  supporting  a 
different  reference  amount,  FDA 
concluded,  in  its  final  rule  on  serving 
sizes,  that  1  g  was  the  appropriate 
refsrence  amount  for  all  products  within 
this  category  (58  FR  2229  at  2296, 
January  6,  1993). 


>  In  this  documant.  (be  afeaacy  is  citing  relevant 
material  to  baking  powder,  soda,  and  pectin  that 
originally  appeared  in  Ref.  2  to  the  reproposal  on 
MTving  sizea  that  appeared  in  the  Fedani  Baglster 
of  November  27.  1991  (56  FR  603M1,  and  Ref.  66 
to  the  final  rule  on  serving  »ize»  that  appeared  in 
the  Federal  KagMar  of  lanuary  6, 1993  (58  FR  2229 
■t  22«6).  (See  Docket  No.  90N-0165.)  For  the 
convenience  of  the  reader  the  materials  are 
contained  in  "Ref.  1"  of  this  document 


n.  The  Petition 

FDA  received  a  petition  dated  June 
23, 1994,  from  Church  Dwight  Co.,  Inc., 
oh  behalf  of  Arm  &  Hammer  (94P-0240), 
requesting  that  the  agency  amend 
S  101.12,  in  Table  2,  in  paragraph  (b), 
imder  "Miscellaneous  Category:  Baldng 
powder,  baking  soda,  pectin"  to:  (1) 
Create  a  separata  subcategory  for  baking 
soda;  (2)  establish  a  reCerence  amount  of 
"500  mg"  for  baking  soda;  and  (3) 
permit  a  corresponding  serving  size  of 
"1/8  tsp  (500  n^." 

The  company  provided  an  estimate  of 
the  average  consiunption  of  baking  soda 
based  upon  the  amount  of  baking  soda 
used  in  nine  recipes.  Two  o(  the  recipes 
contained  baking  soda.  For  these  two 
recipes,  the  company  calculated  the 
amount  of  baking  soda  based  on  the 
reference  amoimt  of  the  finished 
product  For  the  seven  other  recipes  that 
involved  the  use  of  baking  powder,  the 
company  noted  that  approximately  30 
percent  of  baking  powder  is  baking  soda 
and  calculated  the  amount  of  baking 
soda  as  1/3  of  the  amount  of  baking 
powder,  based  on  the  reference  amount 
of  the  finished  product.  The  company 
reported  that  the  average  amount  of 
baking  soda  consumed  per  reference 
amount  was  261  milligrams  (mg),  with 
a  range  of  54  to  484  mg. 

The  company  also  provided 
documentation  to  support  that  1/8  tsp 
measuring  spoons  are  common 
household  measures  that  are  available  to 
consumers. 

Based  on  information  provided  in  the 
petition  and  on  FDA  calculations  for 
products  containing  baking  soda,  baking 
powder,  and  pectin,  FDA  U  proposing 
to:  (1)  Include  1/8  tsp  as  an  allowable 
household  measure;  and  (2)  amend  the 
reference  amount  for  baking  powder, 
baking  soda,  and  pectin  fit>m  "1  gram" 
to  "0.6  grams."  A  discussion  of  the  basis 


for  the  agency's  action  on  the  petition 
and  for  the  proposed  changes  follows: 

nL  Basis  for  the  Propoaed  Action 

A.  Consideration  of  an  Additional 
Household  Measure 

Based  on  information  provided  in  the 
petition  and  on  an  informal  survey  of 
the  maricetplace  (Re£  1),  FDA  agrees 
with  the  petitioner  that  1/8-tsp 
measuring  spoons  are  now  available  to 
consumers.  FDA  located  a  set  of 
measuring  spoons  that  included  a  1/8- 
tsp  measure  and  an  adjustable 
measuring  spoon  that  could  be  varied  to 
measure  volumes  from  1/8  to  1  tsp  (Ref. 
1).  Therefore,  for  products  that  can  be 
measured  in  fractions  of  a  teaspoon,  the 
agency  is  proposing  to  amend 
§  101.9(b)(5)(i)  (21  CFR  101.9(b)(5)(i))  to 
include  1/8  tsp  as  an  additional 
allowable  household  measure.  FDA  is 
also  proposing  to  reorganize  this  section 
to  simplify  the  options  for  teaspoon  and 
tablespoon  measures  and  to  improve 
clarity. 

B.  Consideration  of  Revised  Reference 
Amounts 

1.  Evaluation  of  the  Appropriateness  of 
the  Data  Supplied  for  Baking  Soda 

FDA  has  two  concerns  with  the 
approach  to  determining  a  reference 
amount  for  baking  soda  taken  in  the 
petitioiL  First,  for  the  recipes  containing 
baking  powder,  the  petitioner  calculated 
the  amount  of  baking  soda  as  a  fraction 
of  the  amount  of  baldng  powder  in  the 
recipe.  However,  baking  soda  and 
bakbig  powder  are  distinct  products. 
The  refraence  amount  for  baking  soda 
must  be  based  on  the  major  intended 
use  of  baking  soda  (§  101.12(a)(7)  (21 
CFR  101.12(a)(7))),  not  a  fraction  of  the 
reference  amount  of  baking  powder. 

The  major  consumer  use  of  baking 
soda  is  as  an  ingredient  in  baked  goods, 
as  evidenced  by  the  number  of  recipes 
that  provide  for  the  use  of  baking  soda 
as  an  ingredient  that  are  included  in 
both  the  petition  (e.g.,  cookies,  muffins) 
and  in  the  1987  to  1988  U.S. 
Department  of  Agriculture  (USDA) 
Recipe  File  (e.g..  combread,  quick 
breads,  cakes,  cookies)  (Ref.  1).  when 
baking  powder  is  unavailable,  baking 
soda  mixed  with  cream  of  tartar  may  be 
substituted  for  baking  powder  (Ref.  1). 
However,  consumers  do  not  commonly 
use  baking  soda  to  make  baking  powder 
because:  (1)  Baking  powder  is  a 
commonly  available  ingredient,  (2) 
substitution  may  not  work  in  all  cases 
(Ref.  1),  and  (3)  some  recipes  include 
both  baking  soda  and  baking  powder  as 
ingredients,  e.g..  cake  and  cookie 
recipes,  included  in  the  petition,  and 
quick  bread,  cake,  and  cookie  recipes. 


included  in  the  1987  to  1988  USDA 
Recipe  File  (Ref.  1).  Therefore,  the 
consumption  of  baking  soda  cannot  be 
based  upon  the  amoimt  of  baking  soda 
contained  in  baking  powder. 

Second,  the  reference  amounts 
provided  for  baked  goods  (e.g.,  biscuits, 
combread,  muffins,  quick  Iweads,  cakes, 
and  cookies)  are  for  the  finished  product 
(i.e.,  "baked")  (§  101.12(b),  footnote  2  in 
Tables  1  and  2)  and  thus  take  into 
account  changes  in  weight  during 
baking.  To  determine  the  amount  of 
baking  soda  contained  in  one  reference 
amoimt  of  finished  product,  it  is 
necessary  to  consider  the  weight  of  the 
ingredient  (i.e..  baking  soda)  as  a 
proportion  of  the  weight  of  the  finished 
product  (e.g.,  cake)  rather  than  as  a 
proportion  of  the  weight  of  the  raw 
ingiedients  (e.g.,  cake  batter]  because 
the  reference  amounts  of  baked  goods 
are  for  the  finished  products  (e.g..  on  a 
ready-to-serve  or  almost  ready-to-serve 
basis)  (§  101.12(b).  footnote  2  in  Table 
2).  To  account  for  losses  during  cooking 
(e.g.,  moisture),  the  finished  product 
weight  is  determined  by  applying  a 
3rield  fector  to  the  sum  of  the  weights  of 
the  raw  ingredients.  Yield  fitctors  were 
provided  by  USDA  as  part  of  the  Recipe 
File  (Ref.  1)  and  represent  the  final 
weight  of  the  cooked  recipe  expressed 
as  a  percentage  of  the  uncooked  weight 
(Ref.  1).  The  calculations  used  in  the 
petition  were  based  on  the  weights  of 
the  ingredients  before  baking,  not  on  the 
weight  of  the  finished  product 
Therefore,  although  the  difference  in 
weight  before  and  after  baking  would  be 
expected  to  be  small,  it  is  not 
appropriate  to  rely  on  the  calculations 
provided  by  the  petitioner. 

The  petitioner  only  supplied 
information  on  the  amounts  of  baking 
soda  contained  in  two  recipes  (0.142  g 
baking  soda  in  one  reference  amount  of 
chocolate  chip  cookies,  0.326  g  baking 
soda  in  one  reference  amount  of 
^  buttermilk  muffins).  As  described 
previously,  these  values  contain  minor 
calculation  errors  because  they  were 
based  on  the  sum  of  the  weights  of  the 
ingredients  rather  than  on  the  finished, 
cooked  weights  of  the  cookies  and 
muffins.  FDA  cannot  calculate  the 
correct  amounts  of  baking  soda 
contained  in  these  two  products  because 
the  finished  weights  were  not  provided. 
The  correct  values  would  be  expected  to 
vary  only  slightly  from  those  provided, 
however.  Therefore,  the  limited  data 
provided  suggest  that  the  customary 
consumption  of  baking  soda  is  less  than 
the  reference  amount  of  "1  gram." 
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2.  Calculation  of  an  Estimated  Amount 
of  Baking  Powder  and  Baking  Soda 
Customarily  Consumed  Per  Eating 
Occasion 

Although  the  information  provided  by 
the  petition  is  suggestive,  two  recipes 
are  inaufBcient  to  support  a  change  in 
the  reference  amount  for  baking  soda. 
To  determine  whether  a  change  in  the 
reference  amount  for  baking  soda  is 
warranted,  FDA  independently 
evaluated  data  for  additional  products 
containing  baking  soda.  The  agency  also 
evaluated  data  for  baking  powder, 
which  currently  has  the  same  reference 
amoimt  as  baking  soda. 

There  are  no  direct  consimiption  data 
available  on  baking  soda  and  baking 
powder  because  these  products  are 
consumed  as  part  of  baked  goods. 
Therefore,  to  estimate  an  appropriate 
reference  amount,  the  agency  used  a 
procedure  similar  to  the  one  it  used  to 
develop  a  reference  amount  for  flour, 
and  which  it  described  in  the 
reproposed  rule  on  serving  sizes  (Ref.  1). 
Because  the  major  use  of  flour  is  to 
make  bread,  FDA  based  the  refisrence 
amount  for  flour  on  the  amount 
contained  in  one  reference  amount  of 
white  bread.  The  agency  rounded  the 
calculated  value  down  based  on 
estimates  of  the  amount  of  flour 
required  to  make  one  reference  amoimt 
of  other  common  products  containing 
flour  (e.g..  cakes  and  cookies),  which  are 
somewiut  lower  than  the  amount  used 
to  make  bread. 

For  baking  soda  and  baking  powder, 
FDA  reviewed  recipes  included  in  the 
1987  to  1988  USDA  Recipe  File  (Ref.  1) 
and  determined  that  there  is  no  one 
major  use  of  baking  soda  or  baking 
powder.  Therefore,  the  agency  selected 
20  baked  products  that  are 
representative  of  the  variety  of  products 
containing  baking  powder,  baking  soda, 
or  both  (e.g..  muffins,  cakes,  cookies) 
(Ref.  1 ).  Baking  soda  is  an  ingredient  in 
11  of  the  recipes,  and  beJung  powder  is 
an  ingredient  in  15  of  the  recipes. 

FDA  adjusted  for  moisture  fosses 
during  baldng  and  calculated  the 
amounts  of  baldng  powder  and  baking 
soda  contained  in  a  reference  amoimt  of 
the  various  finished,  cooked  products 
(Ref.  1).  FDA  considers  that  these 
calculated  amounts  indirectly  reflect  the 
amounts  of  baking  soda  and  baking 
powder  customarily  consumed  when  a 
reference  amount  of  one  of  these 
finished  products  is  consumed.  For 
example,  the  reference  amount  for 
banwa  cake  without  icing  is  125  g.  This 
amoiuit  represents  the  amount  of 
banana  cake  customarily  consiuned  per 
eating  occasion.  FDA  determined  that 
0.41  g  of  baking  soda  is  contained  in  125 


g  of  banana  cake.  Thus,  0.41  g  of  baking 
soda  is  customarily  consiuned  as  part  of 
the  125  g  of  banana  cake. 

The  amounts  of  baking  powder  pen 
reference  amount  in  the  15  products 
that  contain  baking  powder  ranged  from 
0.13  g  to  1.28  g  (Ref.  1).  For  the  11 
products  containing  baking  soda,  the 
amount  of  baking  soda  contained  ranged 
from  0.08  g  to  1.05  g  (Ref.  1).  There  is 
considerable  overlap  in  the  amounts  of 
baking  soda  and  baking  powder 
customarily  consumed  as  part  of  these 
baked  good  products. 

The  petitioner  requested  a 
subcategory  for  baking  soda,  separate 
from  baking  powder  and  pectin.  To 
support  the  creation  of  a  separate 
subcategory  for  baking  soda,  the  data 
must  demonstrate  that  the  new 
subcategory  of  food  will  be  consumed  in 
amounts  that  differ  enough  from  the 
reference  amount  for  the  parent  category 
to  warrant  a  separate  reference  amount 
(S  101.12(h)(ll)(i)).  The  previous  recipes 
demonstrate  that  baking  soda  is  not 
consumed  in  amounts  that  differ  enough 
from  the  amounts  in  which  baking 
powder  is  consumed  to  warrant  a 
separate  subcategory.  Therefore,  the 
agency  is  denying  this  aspect  of  the 
petition. 

Because  the  serving  size  is  expressed 
in  common  household  measures 
(§  101.9(b)(7)),  FDA  calculated  the 
weights  of  baking  soda  and  baking 
powder  that  correspond  to  1/4  tsp,  the 
smallest  household  measure  currently 
permitted  (§  101.9(bK5)(i)).  and  to  1/8 
tsp.  the  household  measure  suggested 
by  the  petitioner.  The  agency  used  a 
standard  value  of  4.6  g/tsp  reported  by 
USDA  for  the  density  of  baking  soda 
and  baking  powder  (Ref.  1). 

To  determine  whether  the  current 
reference  amount  of  1  g  accurately 
reflects  the  amounts  of  baking  soda  and 
baking  powder  customarily  consumed, 
FDA  reviewed  the  calculated  amounts 
of  baking  soda  and  baking  powder  in  the 
20  representative  baked  good  products. 
FDA  found  that,  among  the  11  recipes 
that  contained  baking  soda,  the  great 
majority  (10)  of  the  values  for  baking 
soda  clustered  around  0.6  g  (the  weight 
of  1/8  tsp).  and  that  for  only  1  product 
was  the  value  for  baking  soda  closer  to 
1.2  g  (the  weight  of  1/4  tsp)  than  to  0.6 
g  (Ref.  1).  Of  the  15  recipes  containing 
baking  powder,  the  agency  again  found 
that  the  great  majority  of  values  (12) 
clustered  around  0.6  g  (the  weight  of  1/ 
8  tsp).  and  that  only  3  values  for  baking 
powder  were  closer  to  1.2  g  (the  weight 
of  1/4  tsp)  than  to  0.6  g  (Ref.  1). 

These  data  provide  significant 
evidence  that  the  current  1  g  reference 
amount,  which  approximates  the  weight 
of  1/4  tsp.  is  too  large  for  both  baking 


soda  and  baking  powder.  They  support 
that  a  "0.6  g"  reference  amount,  which 
would  resmt  in  a  serving  size 
declaration  of  "1/8  tsp,"  would  more 
accurately  reflect  the  amount  of  baking 
soda  and  of  baking  powder  contained  in 
a  reference  amount  of  the  prepared 
products  that  contain  these  foods. 

3.  Consideration  of  a  Different  Reference 
Amount  for  Pectin 

In  the  final  rule  on  serving  sizes  (58 
FR  2229  at  2296),  FDA  included  pectin 
in  the  same  product  category  as  baking 
soda  and  baking  powder.  Bocause  the 
agency  is  considering  a  different 
reference  amount  for  baking  soda  and 
baking  powder  (discussed  in  sections 
in.B.l  and  B.2  of  this  document),  FDA 
also  reevaluated  the  appropriateness  of 
the  1  g  reference  amount  for  pectin. 

Pectin  is  an  ingredient  that  is  used  as 
a  thickener  in  the  preparation  of  jams 
and  jellies.  The  agency  located  one  jam 
recipe  (Ref.  1)  that  gives  the  yield  in  a 
volume  measure  (cups),  making  it 
possible  to  calculate  the  amount  of 
pectin  per  reference  amount  of  prepared 
jam  (1  tbsp)  (Ref.  1).  The  agency's 
calculation  reveals  that  1  tbsp  of  jam 
contains  0.52  g  of  pectin  (Ret  1).  The 
1987  to  1988  USDA  Recipe  File  (Ref.  1) 
does  not  contain  any  recipes  for  jams  or 
jellies,  and  FDA  does  not  have  any  other 
information  on  pectin.  Though  limited, 
this  one  recipe  supports  a  reference 
amount  for  pectin  closer  to  0.6  g  than 
to  the  current  "1  gram"  reference 
amount  FDA  requests  that  interested 
persons  submit  information  on  the 
appropriateness  of  this  reference 
amount  for  pectin. 

C.  Proposed  Action 

After  reviewing  the  data  on  baking 
soda  and  baking  powder  use  as 
ingredients  in  various  baked  goods,  and 
after  considering  the  amount  of  pectin 
in  a  reference  amount  of  jam.  the  agency 
is  proposing  to  change  the  reference 
amoimt  in  §  101.12(b),  Table  2  for  the 
"Miscellaneous  Category:  Baking 
powder,  baking  soda,  pectin"  from  "1  g" 
to  "0.6  g"  to  better  reflect  the  amounts 
customarily  consumed  for  these 
products. 

IV.  Effective  Date 

The  agency  periodically  establishes 
by  final  rule  in  the  Federal  Register 
uniform  effective  dates  for  compliance 
with  food  labeling  requirements  (see, 
e.g.,  the  Federal  Register  of  December 
27. 1996  (61  FR  68145)).  FDA  proposes 
that  any  final  rule  that  may  issue  based 
upon  this  proposal  become  effective  in 
accordance  with  a  uniform  effective 
date  for  compliance  with  food  labeling 
requirements,  which  is  established  by 


final  rule  in  the  Federal  Register  and 
which  is  no  sooner  than  1  year 
following  publication  of  any  final  rule 
based  upon  this  proposal. 

The  final  rule  woiild  apply  to  affected 
products  initially  introduced  or  initiaUy 
delivered  for  introduction  into  interstate 
commerce  on  or  after  its  effective  date. 
HowevOT.  FDA  notes  that  it  generally 
encourages  industry  to  comply  with 
new  labeling  regulations  as  quickly  as 
feasible.  Thus,  when  industry  members 
voluntarily  change  their  labels,  it  is 
appropriate  that  they  incorporate  any 
new  requirements  that  have  been 
published  as  final  regulations  up  to  that 
time.  On  the  other  hand,  if  any  industry 
members  can  foresee  that  the  proposed 
effective  date  will  create  particular 
problems,  they  should  bring  these 
problems  to  the  agency's  attention  in 
comments  on  this  proposal. 

V.  Envinmiaental  Inqiact 

The  agency  has  determined  under 
25.32(p)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

VL  Executive  Order  12886  Analysis 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  as 
required  by  Executive  Order  12866. 
Executive  Ordw  12866  directs  agmcies 
to  assess  all  costs  and  benefits  of 
available  regulatory  idtematives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  which 
maximizes  net  benefits  (including 
potential  economic,  environmental, 
public  health  and  safety  effects; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including  having  an  annual  effect  on  the 
economy  of  $100  million  or  adversely 
affecting  in  a  material  way  a  sector  of 
the  economy,  competition,  or  jobs,  or  if 
it  raises  novel  legal  or  policy  issues. 
FDA  finds  that  this  proposed  rule  Is  not 
a  significant  rule  as  defined  by 
Executive  Order  12866. 

This  proposed  rule  will  cause  the 
labels  of  baking  powder,  baking  soda, 
and  pectin  to  be  revised.  FDA  estimates 
that  there  are  29  firms  producing  baking 
powder,  baking  soda,  or  pectin.  There 
are  23  baking  powder  labels.  18  baking 
soda  labels,  and  25  fruit  pectin  labels  for 
a  total  of  66  labels  affected  by  this  rule. 
On  average,  the  adminH^tive, 
redesign,  and  inventory  disposal  costs 
for  a  labeling  change  of  this  type,  with 


a  1-year  compliance  period  are  $600  per 
product,  or  a  total  of  $39,600.    . 

The  benefit  of  this  proposed 
regulation  is  that  because  manufacturers 
will  provide  information  on  a  serving 
size  that  is  more  appropriate  for  baking 
soda,  baking  powder,  and  pectin, 
product  labels  will  provide  more 
accurate  information  to  consumers. 

Vn.  Regulatory  FlenUUty  Analysis 

FDA  has  examined  the  economic 
implications  of  this  proposed  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  ff  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
anal3rze  options  that  would  minimize 
the  economic  impact  of  that  rule  ob 
small  entities.  Under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
agency  certifies  that  this  proposed  rule 
will  have  a  significant  impact  on  a 
substantial  number  of  sraaU  entities. 

A.  Estimate  and  Description  of  the 
Small  Entities 

According  to  the  Regulatory 
Flexibility  Act,  the  definition  of  a  small 
entity  is  a  business  independentiy 
owned  and  operated  and  not  dominant 
in  its  field,  llie  Small  Business 
Administration  has  set  size  standards 
for  most  business  categories  through  use 
of  four-digit  Standard  Industrial 
Classification  codes.  For  baking  powder, 
baking  soda,  and  pectin,  a  business  is 
considered  small  if  it  has  fewer  than  500 
employees. 

Ia)A  estimates  that  four  of  the  firms 
producing  baking  powder,  baking  soda, 
or  pectin  are  small.  FDA  also  estimates 
that  each  small  firm  produces  two 
products  which  might  be  relabeled  as  a 
result  of  this  rule. 

B.  Description  of  the  Impacts 

The  cost  of  this  rule  per  small  firm 
will  be  $1,200  ($600  x  two  products). 
The  95th  percentile  firm  has  annual 
sales  of  $275,000  and  one  employee. 
The  costs  of  the  nde  as  a  percentage  of 
annual  sales  is  0.4  percent  Return  on 
sales  for  this  industry  is  8.3  percent  for 
the  upper  quartile,  2.9  percent  for  the 
median,  and  0.9  percent  for  the  lower 
quartile.  FDA  is  uncertain  to  which 
quartile  this  firm  belongs  because  the 
number  of  employees  and  annual  sales 
do  not  imply  anything  about  the 
profitability  of  a  firm.  The  costs  of  this 
rule  will  be  4.8  percent  of  profits  if  this 
firm  falls  into  the  upper  quartile  for  the 
industry.  13.8  percent  of  profits  if  this- 
is  a  median  firm,  and  44.4  percent  of 
profits  if  this  firm  falls  into  the  lower 
quartile.  Therefore,  the  smallest  5 
percent  of  affected  firms  will  be 


adversely  affected  by  this  rule.  Under 
the  Regulatory  Flexibility  Act  (5  U.S.C 
605),  the  agency  concludes  that  this 
proposed  rule  will  have  a  significant 
impact  on  a  substantial  number  of  amn}} 
entities. 

C.  Compliance  Requinments  and 
Necessary  Skills 

The  Regulatory  Flexibility  Act  also 
requires  agencies  to  describe  the 
projected  reporting,  recordkeeping,  and 
other  compliance  requirements  of  the 
rule  and  the  type  of  professional  skills 
necessary  for  preparation  of  the  report 
or  record.  Manufacturers  of  baking  soda, 
baking  powrder,  and  pectin  will  be 
required  to  amend  their  labels  to  reflect 
the  new  serving  sizes.  Manufacturers 
must  recalculate  the  reported  levels  of 
nutrients  in  the  foods  based  on  the  new 
serving  sizes.  No  further  analyses  are 
required,  only  that  the  reported  amounts 
are  based  on  the  correct  serving  size. 

D.  Alternatives 

FDA  has  exanuned  the  following 
alternatives  to  the  rule  that  may 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
stated  objectives. 

1.  Exempt  Small  Entities 

The  agency  has  adopted  an  exemption 
from  mandatory  nutrition  labeling  for 
low-volume  food  products  of  small     * 
businesses  in  §  101.g(jKl8)  (59  FR 
11872.  March  14, 1994).  As  of  May 
1997,  proposed  §  101.9(j)(18)  applies  to 
manufacturers,  packers,  distributors,  or 
retailers  of  low  volume  products, 
defined  as  fewer  than  100,000  units, 
produced  by  firms  with  fewer  than  100 
employees.  To  the  extent  that  baking 
powder,  baking  soda,  or  pectin  products 
are  eligible  for  this  exemption,  tiiey 
might  not  require  relabeling  as  a  result 
of  this  rule.  However,  if  the  products  are 
currenUy  nutritionally  labelled  either 
because  the  label  contains  nutrient 
content  claims  or  because  the 
manufacturer  has  voluntarily  labeled 
the  product,  then  the  nutrition  facts 
panel  must  be  correct  and  the  label  must 
be  changed.  FDA  is  uncertain  how  many 
firms,  if  any,  can  or  will  take  advantage 
of  this  option. 

2.  Lengthen  the  Compliance  Period 

FDA  also  considered  the  option  of 
providing  small  entities  with  a  longer 
compliance  period.  If  finalized,  labels 
must  be  changed  by  the  appropriate 
Uniform  Compliance  Date.  Depending 
on  when  the  final  rule  publishes,  firms 
will  have  as  littie  as  1  year  or  as  much 
as  2  yean  to  complete  labeling  changes. 
Longer  compliance  periods  typically 
result  in  lower  costs  because  firms  can 
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combine  mandated  label  changes  with 
planned  changes  and  because  firms 
have  more  opportunity  to  use  up 
existing  labels.  A  2-year  compliance 
period  would  reduce  costs  to  S200  per 
firm. 

Vm.  TltB  Paperwork  ReductioD  Act  of 
IMS 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501-3520).  The  title, 
description,  and  respondent  description 
of  the  information  collection 
reqiiirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  and 
recordkeeping  burden.  Included  in  the 
estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

FDA  invites  conunents  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  FDA's  functions, 
includiiig  whether  the  information  will 
have  practical  utility,  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Title:  Serving  Sizes;  Reference 
Amoimt  for  Baking  Powder,  Baking 
Soda,  Pectin. 

DeMcription:  Section  403(qKlXA)  and 
(qKlKB)  of  the  act  requires  that  the  label 
or  labsling  of  a  food  bear  information 
that  provides  the  serving  size  that  is 
appropriate  to  the  food  and  the  number 
of  servings  per  container.  FDA  has 
issued  regulaUons  in  8 101.9(d)(3)  that 
require  the  nutrition  facts  panel  on  the 
label  of  a  food  product  disclose 


information  on  serving  size  and  on 
servings  per  container.  FDA  has  also 
issued  regulations  in  §  101.9(b)  that 
provide  that  the  serving  size  declared  on 
a  product  label  shidl  be  determined 
from  the  "Reference  Amounts 
Customarily  Consumed  Per  Eating 
Occasion"  that  appear  in  §  101.12(b). 

The  regulations  set  forth  in  |his 
proposed  rule  would  revise  tM 
reference  amount  that  is  used  for 
determining  the  serving  sizes  for 
pcuJcages  of  baking  powder,  baking  soda, 
and  pectin.  As  a  lesiilt,  manufecturers 
and  other  producers  of  these  products 
would  be  required  to  change  the  serving 
sixes  and  the  munber  of  servings  per 
container  that  they  disclose  in  the 
nutrition  facts  panel  for  their  products. 
The  proposed  regulations  would  also 
provide  for  the  use  of  1/8  tsp  as  an 
additional  household  measure  for  the 
disclosure  of  serving  sizes  for  food 
products. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 


101.12(b) 


Table  l.— Estimated  Annual  Reporting  and  Recordkeeping  Burden" 

21CFHSecllon 

Nool 
Respondents 

TeW  No.  o(  Re- 
sponses 

Hours  per 
Response 

ToM  Hours 

^SST". 

29 

66 

1 

66 

S30,600 

*i  Tbera  we  no  c^iitat  or  maintenance  costs  aseociated  with  ttus  coMoctioa 


FDA  believes  that  the  burden 
associated  with  the  disclosure  on  the 
label  of  serving  size  and  number  of 
servings  that  would  be  required  by  this 
proposed  rule  will  be  a  one-time  burden 
created  by  the  need  for  firms  to  have  to 
change  the  statement  of  serving  size  and 
number  of  servings  on  the  labels  for 
their  products.  As  noted  previously, 
FDA  estimates  that  there  are  29  firms 
producing  baking  powder  (23  labels), 
baking  soda  (18  labels),  and  pectin  (25 
labels).  FDA  estimates  that  these  firms 
will  require  an  average  of  1  hour  per 
product  to  comply  with  the 
requirements  of  a  final  rule  based  on 
this  proposal.  Further,  as  noted 
previously,  the  proposed  rule  would 
result  in  a  one-tinw  operating  cost  of 
$39,600. 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C  3507(d)),  the  agency  has 
submitted  the  information  collection 
requirements  of  the  proposed  rule  to 
OMB  for  review.  Interested  persons  are 
requested  to  send  comments  regarding 
information  collection  by  December  18, 
1997,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB  (address 
above),  ATTN:  Desk  Officer  for  FDA. 


PL  Comments 

Interested  p>ersons  may,  on  or  before 
February  2, 1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

X.  References 

The  following  reference  has  been 
placed  on  public  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  LeCault,  Lori  A.,  Susan  K.  Brecher,  and 
Ellen  M.  Anderson,  memotandum  to  file. 
August  20, 1997. 

List  of  Subfacts  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C  1453, 1454, 1455;  21 
U.S.C  321.  331.  342,  343,  348,  371. 

2.  Section  101.9  is  amended  by 
revising  paragraph  (bHSXi)  to  read  as 
follows: 

1101.9    Nutrition  labaHng  of  food. 

•  •        •        •        • 

(b)*  ••• 

(5)*    *    • 

(i)  Cups,  tablespoons,  or  teaspoons 
shall  be  used  wherever  possible  and 
appropriate  except  for  beverages.  For 
beverages,  a  manufacturer  may  use  fluid 
oimces.  Cups  shall  be  expressed  in  1/4- 
or  1/3-cup  increments.  Tablespoons 
shall  be  expressed  as  1. 1 1/3. 1 1/2. 1 
2/3,  2,  or  3  tablespoons.  Teaspoons  shall 
be  expressed  as  1/8, 1/4, 1/2.  3/4. 1,  or 
2  teaspoons. 

•  •        •     ^fr 

3.  Section  101.12  is  amended  in 
paragraph  (b).  in  Table  2.  imder  the 
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"Product  category"  column,  under  the 
"Miscellaneous  Category"  by  revising 
the  entry  for  "Baking  powder,  baking 
soda,  pectin"  to  read  as  follows: 


f  101.12    nalwanca  awounta  cuatomsrtly 

*        •        •        •        • 


(b)*  •  • 

Table  2.— Reference  Amounts  Customarily  (Consumed  per  Eating  Occasion:  General  Food  Supply  >.  2.  s.  4 


Product  category 

Refefenoe  amount 

Label  statements 

MbcaRsneous  Calegory: 

Baking  powder,  bcMng  soda,  pectin _...„...„_._. 

*                                •                                • 

*                                • 
06  g 

•                                                                • 

t8p(      g). 

«                                                          • 

^  These  values  represent  the  amount  (edMe  portion)  of  food  customarly  consumed  per  eating  occasion  and  ware  primarily  derived  from  ttie 
1977-1978  md  the  1987-1988  Nationwide  Food  Consumplion  Sun/eys  conductod  by  the  U.S.  Department  of  Agricullure. 

2  Unless  othenwise  r«oled  in  ttie  Reference  Amount  column,  ttie  reference  amounts  are  lor  Itie  ready-io-aerve  or  ahnosl  ready-to-aerve  form  of 
the  product  Cue,  beatand  serve,  brown  and  serve).  If  not  Ksted  separaMy,  tfw  reference  anfiOMnt  lor  the  unprepared  torm  (e.g.,  dryrnixea;  corv 
oantrales;  dough;  bansr  fresh  and  frozen  pasta)  is  the  amount  required  to  make  the  reference  amount  of  the  prepared  form.  Prepared  means 
prepared  for  consumption  (a.g.,  cootted). 

3  Manufacturers  are  required  to  oortveit  the  reference  amount  to  the  IstMl  aenring  size  In  a  housefwid  measure  moal  appropriate  to  their  ape- 
dtic  product  using  ttie  procedures  in  21  CFR  101 .9(b). 

^Copies  of  the  1st  of  products  for  each  product  category  we  available  from  the  OfRoe  of  Food  Labeling  (HFS-1S0),  Center  for  Food  Safety 
and  Applied  NutrWon,  Food  «gP»ug  Admiiiislialiw^2«i  C  St.  SW.,  Washinglon.  DC  20804. 

'The  latiel  statements  are  meant  1o  provide  guidance  to  manufadurers  on  Ifie  proaonlaiion  of  serving  size  iiiluiiiiation  on  ttie  lat)el,  txit  they 
are  not  required.  Ihe  term  "piece"  is  used  as  a  generic  description  of  a  discrete  unit  Manufacturers  afwukl  use  the  description  of  a  unit  tfiat  is 
moat  appropriate  lor  ttie  specific  product  (e.g.,  sandwich  for  sandwicties.  coolde  for  cookies,  and  bar  for  ice  cream  t)ar^.  The  guidarKe  provided 
is  for  ttie  label  staternent  of  products  in  reaiqMo-serve  or  almost  ready-to-aerve  form.  The  guidance  does  not  apply  to  ttie  products  which  require 
further  preparatton  foir  oonsumptton  (e.g.,  dry  mixes,  concentrates)  uriless  specifically  stated  in  ttie  product  category,  reference  amount,  or  libel 
statement  cokjmn  ttiat  N  Is  for  ttwse  forms  of  ttie  product  For  products  that  require  fcirther  piepaiatioo,  manufacturers  must  determine  the  label 
statement  following  ttie  rules  in  fl  01  J(b)  using  ttie  raferenoe  amount  determined  aocoiding  to  §101.12((^ 


Dated:  October  29. 1997. 

WllUam  K.  Hnfabard. 

Associate  Commissioner  for  Policy 
Coordination.      ^ 

[FR  Doc.  97-30272  Filed  11-17-97;  8:45  em) 
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POSTAL  SERVICE 
39  CFR  Part  232 

Conduct  on  Postal  Service  Property 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  will 
amend  United  States  Postal  Service 
property  regulations  to:  prohibit 
smoking  in  postal  buildings;  prohibit 
soliciting  of  signatures  on  petitions, 
polls,  or  surveys  on  postal  property 
except  as  otherwise  authorized  by  Postal 
Service  regulations;  prohibit  impeding 
ingress  to  or  ^ress  from  post  offices; 
add  regulations  for  voter  registration 
activities  on  postal  property  to  reflect 
current  postal  policy;  prohibit  leafleting, 
picketing,  demonstratbig,  public 
assembly,  and  public  address  in  lobbies 
and  other  interior  areas  of  pKWtal 
buildings  open  to  the  pubic;  prohibit 
placement  of  tables,  chairs,  freestanding 
signs  or  posten,  structures,  or  furniture 
of  any  type  on  postal  property  except  as 
part  of  postal  activities  or  as  otherwise 
permitted  by  these  regulations;  permit. 


in  additfon  to  seeing  eye  dogs,  other 
animals  used  to  assist  persons  with 
disabilities  on  postal  property;  prohibit 
the  storage  of  weapons  and  explosives 
on  postal  pr  party  except  for  official 
purposes;  clarify  the  meening  of  terms; 
change  references  to  other  postal 
directives;  and  provide  that  persons 
designated  by  the  Chief  Postal  Inspector 
may  also  enforce  Postal  Service  property 
regulations. 

0ATI3:  Comments  must  be  received  on 
or  before  December  18. 1997. 


;  Written  comments  shoidd 
be  mailed  or  delivered  to  the 
Independent  Counsel.  Postal  Inspection 
Service.  475  L'Enfsnt  Plaza  SW,  Room 
3411,  Washington,  DC  20260-2181. 

POft  FURTHER  MF0RMAT10N  CONTACT: 
Henry  J.  Bauman,  Independent  Counsel, 
Postal  Inspection  Service.  (202)  268- 
4415. 

SUPPLEMBTTARY  HIFORMATION:  Postal 
Service  regulations  on  the  conduct  of 
persons  on  postal  property  are 
published  in  title  39  of  the  Code  of 
Federal  Regulations  (CFR)  as  part  232. 
These  regulations  describe  the  actions 
that  are  either  permitted  or  prosiaibed. 
the  enforcement  of  these  regulations, 
and  the  penalties  for  violations.  The 
purpose  of  this  proposed  rule  is  to 
amend  these  regulations  to  add  new 
prohibitions,  to  add  regulations  for  voter 
registration  activities  on  postal  property, 
to  permit  animals  used  to  assist  persons 
with  disabilities  to  be  brought  onto 


postal  property,  and  to  clarify  certain 
terms  and  references  in  the  regulations. 

A  new  prohibition  on  smoking  in 
postal  lobbies  and  offices  is  proposed  to 
address  the  health  concerns  of  postal 
customers  and  employees.  The  reasons 
for  this  prohibition  are  that  the  Surgeon 
General  has  reported  on  the  dangers  to 
human  health  from  smoking  and 
second-hand  smoke,  the  sale  of  tobecco 
products  is  prohibited  in  other  federal 
buildings,  the  Postal  Service  has  already 
banned  smoking  in  postal  buildings  by 
postal  employees,  and  many  post  offices 
have  banned  smoking  in  lobbies  and 
other  interior  areas  open  to  the  public. 

A  new  prohibition  on  the  soliciting  of 
signatures  on  petitions,  polls,  or  surveys 
on  postal  properly,  except  as  otherwise 
authorized  by  Postal  Service 
regulations,  is  proposed.  The  purpose  of 
this  restriction  is  to  minimize  the 
disruption  of  postal  business  and  to 
provide  unimpeded  ingress  and  egress 
of  customers  and  employees  to  and  from 
post  offices.  Portions  of  the  existing 
Postal  Service  conduct  regulations  have 
been  upheld  by  the  Supreme  Court  in 
United  States  v.  JCoJcinda,  497  U.S.  720 
(1990).  The  United  States  Postal  Service 
was  created  in  order  to  ensure  prompt, 
reliable,  and  efficient  postal  services  to 
the  public  in  a  businesslike  manner.  It 
is  the  Postal  Service's  experience  that 
the  activities  described  above  are 
generally  disruptive  to  postal  business. 
Thus,  the  Postal  Service  is  prohibiting 
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activities  that  create  significant 
interfsrence  with  its  statutory  mandate. 

A  new  prohibition  on  leafleting, 
picketing,  demonstrating,  public 
assembly,  and  public  address  in  lobbies 
and  other  interior  areas  of  postal 
buildings  open  to  the  public  is 
proposed.  Such  activities  are  not 

f>rohibited  outside  postal  buildings,  as 
ong  as  they  do  not  otherwise  violate 
these  regulations.  It  is  the  Postal 
Service's  experience,  however,  that  such 
activities  conducted  inside  postal 
buildings  are  generally  disruptive  to 
postal  operations  and  impede  customers 
and  employees  from  conducting  postal 
transactions. 

A  new  prohibition  on  the  placement 
of  tables,  chairs,  freestanding  signs  or 
posters,  structures,  or  furniture  of  any 
type  anywhere  on  postal  premises, 
except  as  part  of  postal  activities  or  as 
otherwise  permitted  under  these 
regulations,  is  proposed.  It  is  the  Postal 
Service's  experience  that  such  activities 
are  generally  disruptive  to  postal 
business  and  impede  customers  from 
conducting  postal  transactions. 

List  of  Subjects  in  39  CFR  Part  232 

Federal  buildings  and  faciUtiee. 
Penalties,  Postal  Service. 
Accordingly,  39  CFK  Part  232  is 

E reposed  to  be  amended  as  set  forth 
alow. 

PART  232— CONDUCT  ON  POSTAL 
PROPERTY 

1.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Aadiority:  18  U.S.C.  13.  3061;  21  U.S.C. 
802.  844:  39  U.S.C  401,  403(bX3),  404(a)(7); 
40  U.S.C.  318.  318a.  318b,  318c;  Pub.  L  104- 
208, 110  SUt  1060. 

2.  Section  232.1(b)  is  amended  by 
revising  the  phrase  "section  115  of  the 
Domestic  Mail  Manual"  to  read  "section 
274  of  the  Administrative  Support 
Manual". 

3.  Section  232.1  is  amended  by 
revising  the  heading  of  paragraph  (g) 
and  designating  its  existing  text  as 
(g)(1).  revising  the  first  sentence  of  (g)(1) 
and  adding  paragraph  (g)(2)  to  read  as 
follows: 

§232.1    Conduct  on  poetai  property. 

•        •        *        •        • 

(g)  Alcoholic  beverages,  dru^,  and 
smoking. 

(1)  A  person  under  the  influence  of  an 
alcoholic  beverage  or  any  drug  that  has 
been  defined  as  a  "controlled 
substance"  may  not  enter  postal 
property  or  operate  a  motor  vehicle  on 
postal  property.  •  *  * 

(2)  Smoidng  (defined  as  having  a 
lighted  cigar,  cigarette,  pipe,  or  other 


smoking  material)  is  prohibited  in  all 
postal  buildings  and  office  space, 
including  service  lobbies. 

•        *        •        *        • 

Section  232.1(h)(1)  introductory  text 
is  revised  to  read  as  follows: 

(h)  •  *  - 

(1)  Soliciting  alms  and  contributions, 
campaigning  for  election  to  any  public 
office,  collecting  private  debts,  soliciting 
and  vending  for  commercial  purposes 
(including,  but  not  limited  to,  the 
vending  of  newspapers  and  other 
publications),  displaying  or  distributing 
commercial  advertising,  soliciting 
signatures  on  petitions,  polls,  or  surveys 
(except  as  otherwise  authorized  by 
Postal  Service  regulations),  and 
impeding  ingress  to  or  egress  from  post 
offices  are  prohibited.  These 
prohibitions  do  not  apply  to: 
]»        •        *        •        * 

5.  Section  232.1(h)(l)(i)  is  amended 
by  adding  the  phrase  "or  nonprofit" 
after  the  word  "Commercial". 

6.  Section  232.1(h)  (3),  (4)  and  (5)  are 
added  to  read  as  follows: 

(h)  •  *  • 

(3)  Leafleting  and  distributing 
literature,  picketing,  demonstrating, 
public  assembly,  and  public  address, 
which  are  not  otherwise  prohibited  by 
Postal  Service  regulations,  are 
prohibited  in  lobbies  and  other  interior 
areas  of  postal  buildings  open  to  the 
public. 

(4)  Voter  registration.  Voter 
registration  may  be  conducted  on  postal 
premises  only  with  the  approval  of  the 
postmaster  or  installation  head  provided 
that  all  of  the  following  conditions  are 
met: 

(i)  The  registration  must  be  conducted 
by  government  agencies  or  nonprofit 
dvic  league  or  organizations  that 
operate  for  the  promotion  of  social 
welfare  but  do  not  participate  or 
intervene  in  any  political  campaign  on 
behalf  of  any  candidate  or  political 
party  for  any  public  office. 

(ii)  Absolutely  no  partisan  or  political 
literature  may  be  available,  displayed, 
or  distributed.  This  includes 
photographs,  cartoons;  and  other 
likenesses  of  elected  officials  and 
candidates  for  public  office. 

(iii)  The  registration  is  permitted  only 
in  those  areas  of  the  postal  premises 
regularly  open  to  the  pubUc. 

(iv)  The  registration  must  not  interfere 
with  the  conduct  of  postal  business, 
postal  customers,  or  postal  operations. 

(v)  The  organization  conducting  the 
voter  registration  must  provide  and  be 
responsible  for  any  equipment  and 
supplies. 

(vi)  Contributions  may  not  be 
solicited. 


(vii)  Access  to  the  workroom  floor  is 
prohibited. 

(viii)  The  registration  activities  are 
limited  to  an  appropriate  period  before 
an  election. 

(5)  Except  as  part  of  postal  activities 
or  activities  associated  with  those 
permitted  under  paragraph  (h)(4)  of  this 
section,  no  tables,  chairs,  freestanding 
signs  or  posters,  structures,  or  furniture 
of  any  tyjpe  may  be  placed  in  postal 
lobbies  or  on  postal  walkways,  steps, 
plazas,  lawns  or  landscaped  areas, 
driveways,  parking  lots,  or  other 
exterior  spaces. 

•  •        •        •        * 

7.  Section  232.1(j)  is  revised  to  read 
as  follows: 

(j)  Dogs  and  other  animals.  Dogs  and 
other  animals,  except  those  used  to 
assist  persons  with  di^bilities.  must  not 
be  brought  upon  postal  property  for 
other  than  official  purposes. 

•  *        •        *        • 

8.  Section  232,1(1)  is  revised  to  read 
as  follows: 

(1)  Weapons  and  explosives.  No 
person  while  on  postal  property  may 
carry  firearms,  other  dangerous  or 
deadly  weapons,  or  explosives,  either 
openly  or  concealed,  or  store  the  same 
on  postal  property,  except  for  official 
purposes. 

•  •        •        *        • 

9.  Section  232.1(q)(3)  is  revised  to 
read  as  follows: 

(q)  *  •   * 

(3)  Postal  Inspectors  and  others 
designated  by  the  Chief  Postal  Inspector 
may  likewise  enforce  regulations  in  this 
section. 

SUnlsy  F.  Mim, 
Chief  Counsel,  Legislative. 
(FR  Doc.  97-30009  Filed  11-17-97;  8:45  am) 
aaiMQ  COM  mo-iz-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9,  86,  and  89 

[AM8-^L-6923-3] 

RIN2060-AF7e 

Control  of  Emissions  of  Air  Pollution 
From  Nonroad  Diasal  Enginas 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  i '.  extending  the 
comment  period  on  the  Notice  of 
Proposed  Rulemaking  (NPRM)  which 
proposes  new  emission  standards  for 
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nonroad  diesel  engines.  The  NPRM 
appeared  in  the  Federal  Register  on 
September  24, 1997  (62  FR  50152).  The 
public  comment  period  was  to  end  on 
November  24, 1997.  The  purpose  of  this 
notice  is  to  extend  the  comment  period 
an  additional  4  weeks,  to  end  on 
December  22, 1997.  This  extension  of 
the  comment  period  is  provided  to 
allow  commenters  additional  time  to 
respond  to  the  NPRM. 

DATES:  EPA  will  accept  public 
comments  on  the  Notice  of  Proposed 
RiUemaking  until  December  22, 1997. 
AOORESSES:  Materials  relevant  to  this 
proposal,  including  the  Draft  Regulatory 
Impact  Analysis,  are  contained  in  Public 
Docket  A-96-40.  located  at  room  M- 
1500.  Waterside  Mall  (ground  floor), 
U.S.  Environmental  Protection  Agency. 
401  M  Stimt,  S.W.,  Washington,  DC 
20460.  The  docket  may  be  inspected 
from  8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  The  telephone  number 
is  (202)  260-7548  and  the  facsimile 
number  is  (202)  260-4400.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

Comments  on  this  proposal  shoidd  be 
sent  to  Public  Docket  A-g6-40  at  the 
above  address.  EPA  requests  that  a  copy 
of  comments  alsd  be  sent  to  Alan  Stout, 
U.S.  EPA,  Engine  Programs  and 
Compliance  Division,  2565  Plymouth 
Road,  Ann  Arbor,  MI  48105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Stout.  U.S.  EPA,  Engine  Programs 
and  Compliance  Division,  (313)  741- 
7805;  (313)  741-7816  (fax); 
stoutalan9epamail.epa.gov. 

Dated:  November  10. 1997. 

Sidiard  D.  WilMm. 

Acting  Assistant  Adminittrator  for  Air  and 
Radiation. 

(FR  Doc.  97-30244  Filed  11-17-97;  8:45  am] 

BNXMQ00De< 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-6A22-8I 

Add  Rain  Program;  NoUca  of  Pulillc 
Workshop  on  an  Emissions  Trading 
Program  for  Oxidas  of  Nitrogan  9<Ox) 

AOEHCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  workshops  on 
a  NOx  emissions  trading  program.  The 
second  workshop  will  be  held  on 
December  11.  from  9  a.m.  to  5  p.m.,  at 
the  Washington  National  Airport  Hilton 
Hotel. 


SUMMARY:  EPA  recenUy  issued  a  Notice 
of  Proposed  Rulemaking  to  reduce 
regional  transport  of  ozone.  As  part  of 
this  rulemaking,  EPA  is  developing  a 
multi-state  cap  and  trade  program  for 
large  stationary  sources.  As  a  way  to 
increase  flexibility  and  maximize  cost 
savings,  EPA  is  offering  to  administer 
such  a  program.  States  are  encouraged 
to  participate  in  the  trading  program  as 
a  simple  and  cost-effective  strategy  for 
meeting  their  state-wide  emission 
budget  requirements.  It  is  anticipated 
that  a  model  trading  rule  will  be 
included  in  a  supplemental  document 
of  proposed  rulemaking  for  the  transport 
rule  in  early  1998  and  will  be  finalized 
along  with  the  transport  rule  in 
September  1998. 

m  order  to  provide  a  forum  for  input 
on  the  framework  of  a  model  NOx  cap 
and  trade  program,  EPA  decided  to  hold 
two  public  workshops.  The  first 
workshop  was  held  in  early  November, 
a  variety  of  comments  from  States  and 
interested  participants  were  received  on 
the  trading  program  framework.  The 
second  workshop  will  be  held  on 
December  11,  from  9  a.m.  to  5  p.m.,  at 
the  Washington  National  Airport  Hilton 
Hotel  located  at  2399  Jefferson  Davis 
Highway,  Arlington  Virginia.  EPA  will 
use  input  frnm  these  workshops  in 
developing  the  model  trading  rule. 
FOR  FURTHER  »IFORMATK)N  CONTACT: 
Stephanie  Benkovic  in  EPA's  Acid  Rain 
Division  (6204J).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington.  DC  20460  at  (202)  233- 
9142. 

Dated:  November  10, 1997. 
Brian  J.  McLean, 

Director,  Add  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  97-30245  Filed  11-17-97;  8:45  am] 
■ajjMO  COOK  ssse  w  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60, 61.  and  63 

[FRL-692S-7] 

RIN2060-nAQ21 

Amandmants  for  Tasting  and 
Monitoring  Provlaiona 

AQBICY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  reopening  of 
public  comment  period. 

summary:  This  action  reopens  the 
public  comment  period  for  the  action 
entitied  "Amendments  for  Testing  and 
Monitoring  Provisions"  that  was 


proposed  in  the  Federal  Register  on 
August  27, 1997  (62  FR  45369).  The  60- 
day  comment  period  in  the  proposal 
ends  October  27, 1997.  The  comment 
period  is  being  reopened  until  January 
5, 1998.  A  public  commenter  requested 
that  the  comment  period  be  reopened 
because  of  the  volume  of  material  that 
was  proposed.  The  intended  effect  of 
this  action  is  to  allow  the  affected 
public  sufficient  time  to  review  and 
comment  on  the  proposed  action. 

DATES:  Comments.  The  comment  period 
is  reopened  to  January  5, 1998. 
Comments  must  be  received  on  or 
before  January  5, 1998. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  No.  A-97-12  (see 
docket  section  below),  room  M-1500, 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460.  The  Agency  requests  that  a 
separate  copy  also  be  sent  to  the  person 
listed  in  the  FOR  FURT»CR  INFORMATION 
CONTACT  SECTION  BELOW. 

Docket.  Docket  No.  A-97-12, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  5:30  p.m..  Monday  through 
Friday,  except  for  Federal  holidays,  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Room  M-1500,  U.S. 
Environmental  F^rotection  Agency,  401 
M  Street.  S.W..  Washington.  DC  20460; 
telephone  (202)  260-7548.  A  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Foston  Ciutis,  Emission  Measurement 
Center  (MD-19).  Emissions,  Monitoring, 
and  Analysis  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
1063  or  at  fax  number  (919)  541-1039. 

LiatofSnb^ecta 

40  CFR  Part  60 

Environmental  protection,  New 
sources.  Test  methods  and  procedures. 
Performance  specifications.  Continuous 
emission  monitora. 

40CFRPart61 

Environmental  protection,  Test 
methods  and  procedures. 

40  CFR  Part  63 

Environmental  protection.  Hazardous 
air  pollutants.  Test  methods  and 
procedures. 
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DatBd:  Novonber  10. 1997. 
Ilduvd  D.  Wibon, 
Acting  Assistant  Administrator. 
[FROoc.  97-30241  Filed  11-17-97;  8:45  un) 
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Notices 


Faderal  RagMar 
VoL  62.  No.  222 

Tuesday,  hfovember  18.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  othier  than  rules  or 
proposed  rules  that  are  applicabie  to  the 
public.  Notices  of  hearings  and  investigatiorts, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  arxJ  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  S«rvica 

Farm  Servioe  Agency 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collsetlon 

agency:  Rural  Housing  Service  (RHS) 
and  Farm  Service  Agency  (FSA),  USDA. 
ACTION:  Proposed  collection;  comments 
request 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Agencies' 
intention  to  request  an  extension  for  a 
currenUy  approved  information 
collection  in  support  of  the  Form  RD 
1940-59.  "Settlement  Statement." 
DATES:  Comments  on  this  notice  must  be 
received  by  January  20, 1998  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Fletcher,  Loan  Specialist,  Single 
Family  Housing  Processing  Division, 
RHS,  U.S.  Department  of  Agriculture, 
STOP  0783, 1400  Independence  Ave. 
SW.,  Washington.  DC  20250,  telephone 
(202) 720-1486. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  RD  1940-59,  "Settlement 
Statement" 

OMB  Number:  0575-0088. 

Expiration  Date  of  Approval:  March 
31, 1998. 

Type  of  Request:  Extension  of 
currentiy  approved  information 
collection. 

Abstract:  The  Agencies  are  requesting 
an  extension  of  the  OMB  clearance  for 
Form  RD  1940-59.  "Settiement 
Statement"  The  Real  Estate  Settiement 
Procedures  Act  (RESPA),  as  amended, 
requires  the  disclosiue  of  real  estate 
settlement  costs  to  home  buyers  and 
sellers.  The  Secretary  of  the  Department 
of  Housing  and  Urban  Development 
(HUD)  was  instructed  by  the  RESPA  to 


develop  a  standard  form  for  the 
statement  of  settiement  costs  to  be  used 
for  all  federally  related  transactions. 
Form  RD  1940-59  is  similar  to  the 
HUD-1  Settlement  Statement  used  by 
HUD,  the  Veterans  Administration,  and 
the  private  mortgage  industry,  with 
some  minor  adaptations  acceptable 
under  RESPA. 

Form  RD  1940-59  is  completed  by 
Settiement  Agents,  closing  attorneys, 
and  titie  insurance  companies 
performing  the  closing  of  RHS  loans  and 
credit  sales  used  to  purchase  or 
refinance  Section  502  Housing,  Rural 
Rental  Housing  and  Farm  Labor 
Houising.  It  is  also  completed  by  the 
same  parties  performing  the  closing  FSA 
Farm  Ownership  loans  and  credit  sales. 
The  information  is  collected  to  provide 
the  buyer  and  seller  with  a  statement 
detailing  the  actual  costs  of  the 
settiement  services  involved  in  certain 
Agency  financed  real  estate 
transactions. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
response. 

Respondents:  Settiement  Agents. 
Closing  Attorneys,  and  Titie  Insurance 
Companies  performing  the  closing  of 
Agency  loans  and  credit  sales. 

Estimated  Number  of  Respondents: 
17,000. 

Estimated  Number  of  Responses  per 
Respondent:  2.41. 

Estimated  Total  Annual  Burden  on 
Respondents:  20,500  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin, 
egulations  and  Paperwork  Management 
Branch,  at  (202)  690-1065. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of^e  functions  of  the  Agencies, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
Agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Tracy  Gillin,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  Ag  Box  0743, 
Washington,  DC  20250.  All  responses  to 
this  notice  will  be  sununarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  November  12. 1997. 
JanShadbnm, 
Administrator,  Rural  Housing  Service. 

Dated:  November  19. 1997. 
Kaitk  Kelly, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  97-30232  FUed  11-17-97: 8:45  am] 
BILUNO  COM  M1«-«V-U 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapere  Used  for  Pubiicstlon  of 
Legal  Notice  of  Apposlable  Decisions 
for  the  Northern  Region;  idsho, 
Montana,  North  Dakota,  and  Portions 
of  South  Dakota  and  Eastern 
Washington 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  215  and 
217  and  to  publish  notices  for  public 
comment  and  notice  of  decision  subject 
to  the  provisions  of  36  CFR  215.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  for  public 
comment  or  decisions;  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  November  15. 1997. 
The  list  of  newspapers  will  remain  in 
effect  tmtil  another  notice  is  published 
in  the  Federal  Register. 
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ron  FURTHER  MFORMATION  CONTACT: 
Kristine  M.  Lee;  Regional  Appeals  and 
Litigation  Coordinator,  Northern  Region; 
P.O.  Box  7669;  Missoula,  Montana 
59807.  Phone:  (406)  329-3647. 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regional  Office 

Regional  Forester  decisions  in  Montana: 
The  Missoulian,  Great  Falls  Tribune. 

and  The  Billings  Gazette. 
Regional  Forester  decisions  in  Northern 

Idaho  and  Eastern  Washington: 
The  Spokesman  Review. 
Regional  Forester  decisions  in  North 

Dakota:  Bismarck  Tribune. 
Regional  Forester  decisions  in  South 

Dakota:  Rapid  City  Journal. 
Beaverhead/Deerlodge — Montana 

Standard. 
Bitterroot — Ravalli  Republic. 
Clearwater — Lewiston  Morning  Tribune. 
Custer — Billings  Gazette  (Montana), 

Bismarck  Tribune  (North  Dakota). 

Rapid  City  )oumal  (South  Dakota). 
Flathead — Daily  Interlake. 
Gallatin — Bozeman  Chronicle. 
Helena — Independent  Record. 
Idaho  Panhandle — Spokesman  Review. 
Kootenai — ^Daily  Interlake. 
Lewis  &■  Clark— Great  Falls  Tribune. 
Lolo — Missoulian. 
Nez  Perce — Lewiston  Morning  Tribune. 

Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  franus/ 
deadlines  will  be  calculated  based  upon 
notices  in  newspapers  of  record  listcud 
above. 

Dated:  November  7, 1997. 
Kathleen  A.  McAllktar, 
Deputy  Regional  Forester. 
(FR  Doc.  97-30199  Filed  11-17-07;  8:45  am) 
MUJNQ  CODE  3419-1  t-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspspers  To  Be  Used  for 
Put><ication  of  Legsl  Notice  of 
Appeoisbie  Decisions  Under  36  CFR 
Part  217  and  Corrections  Under  36 
CFR  Part  215  for  the  Southern  Region; 
Aiabama,  Kentucky,  Georgia, 
Tennessee,  Florida,  Louisiana, 
Mississippi,  Virginia,  West  Virginia, 
Arkansas,  Oklahoma,  North  Carolina, 
South  Carolina,  Texas,  and  Puerto 
Rico 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  and  correction. 

SUMMARY:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  part  217  in  the 


legal  notice  section  of  the  newspapers 
listed  in  the  Supplementary  Infbrmation 
section  of  this  notice.  As  provided  in  36 
CFR  part  217.5(d).  the  public  shall  be 
advised  through  Federal  Ragiater 
notice,  of  the  principal  newspaper  to  be 
utilized  for  publishing  legal  notices  of 
decisions.  Newspaper  publication  of 
notices  of  decisions  is  in  addition  to 
direct  notice  of  decisions  to  those 
known  to  be  interested  in  or  affected  by 
a  specific  decision.  The  Responsible 
Official  under  36  CFR  part  215  gave 
annual  notice  in  the  Federal  Register 
published  on  April  29, 1997,  of 
principal  newspapers  to  be  utilized  for 
publishing  notices  of  proposed  actions 
and  of  decisions  subject  to  appeal  under 
36  CFR  part  215.  The  list  of  newspapers 
to  be  used  for  part  215  notice  and 
decision  is  corrected. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  and  the  use  of  the 
corrected  newspaper  listed  under  36 
CFR  part  215  shall  begin  on  or  after  the 
date  of  this  publication. 

FOR  FURTHER  MFORMATION  CONTACT:  Jean 
Paul  Kiuglewicz,  Regional  Appeals 
Coordinator,  Southern  Region,  Planning, 
1720  Peachtree  Road.  NW.  Atlanta. 
Georgia  30367-9102,  Phone:  404-347- 
4867. 

SUPPLEMENTARY  MFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  part  217  in  the 
following  newspapers  which  are  listed 
by  Forest  Service  Administrative  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notices  of  decisions.  Additional 
newspapers  listed  for  a  particular  luiit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of  . 
providing  additional  notice.  The 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decision  in  the  principal 
newspaper.  The  following  newspapers 
will  be  used  to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions 

Affecting  National  Forest  System  lands 
in  more  than  one  state  of  the  13  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

Atlanta  Journal,  published  daily  in 
Atlanta,  GA. 


Southern  Region 

Regional  Forester  Decisions 

Affecting  National  Forest  System  lands 
in  only  one  state  of  the  13  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  or  only 
one  Ranger  District  will  appear  in  the 
principal  newspaper  elected  by  the 
National  Forest  of  that  state  or  Ranger 
District 

National  Foreete  in  Alabama,  Alabama 

Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published  daily 
in  Montgomery,  AL 

District  Ranger  Decisions 

Bankhead  Ranger  District:  Northwest 

Alabamian.  published  weekly 

(Monday  &  Thursday)  in  Haleyville, 

AL 
Conecuh  Ranger  District:  The  Andalusia 

Star,  published  daily  (Tuesday 

through  Saturday)  in  Andalusia.  AL 
Oakmulgee  Ranger  District,  The 

Tuscaloosa  News,  published  daily  in 

Tuscaloosa,  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston,  AL 
Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in  Talladega, 

AL 
Tuskegee  Ranger  District:  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee,  AL 

Caribbean  National  Foreat,  Poerlo  Rico 

Forest  Supervisor  Decisions 

El  Nuevo  Dia,  published  daily  in 

Spanish  in  San  Juan,  PR 
San  Juan  Star,  published  daily  in 

English  in  San  Juan,  PR 

Chattahoochee-Oconee  National  Forest, 
Georgia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville,  GA 

District  Ranger  Decisions 

Armuchee  Ranger  District:  Walker 
Country  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 
Lafayette.  GA 

Toccoa  Ranger  District:  The  News 
Observer  published  weekly 
(Wednesday)  in  Bule  Ridge,  GA 

Brasstown  Rainger  District:  North 
Georgia  News,  published  weekly 
(Wednesday)  in  Blairsville.  GA 

Tallulah  Ranger  District:  Clayton 
Tribune,  published  weekly 
(Thursday)  in  Clayton,  GA 

Chattooga  Ranger  District:  Northeast 
Georgian,  published  weeldy 
(Tuesday)  in  Cornelia,  GA 
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Chieftain  Sr  Toccoa  Record,  published 

weekly  (Thursday)  in  Toccoa,  GA 
White  County  News  6"  Telegraph, 

published  weekly  (Thursday)  in 

Cleveland,  GA 
Cohutta  Ranger  District  Chatsworth 

Times,  published  weekly 

(Wednraday)  in  Chatsworth,  GA 
Oconee  Ranger  District  Monticello 

News,  published  weekly  (Thursday) 

in  Monticello.  GA 

Cherokee  National  Forest,  Tennessee 

Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville,  TN  (covering 
McMinn,  Monroe,  and  Polk  Counties) 

Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke,  Greene,  Johnson,  Sullivan, 
Unicoi  and  Washington  Counties) 

District  Ranger  Decisions 

Ocoee  Ranger  District  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton,  TN 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  published  daily  (Monday- 
Friday)  in  Athens,  TN 

Tellico  Ranger  District  Monroe  Coimty 
Advocate,  published  weekly 
(Thursday)  in  Sweetwater,  TN 

Nolichucky  Ranger  District:  Greensville 
Sun,  published  daily  (Monday- 
Saturday)  in  Greeneville,  TN 

Unaka  Ranger  District:  Johnson  Gty 
Press,  published  daily  in  Johnson 
City.  TN 

Watauga  Ranger  District  Elizabethton 
Star,  publisbed  daily  (Sunday-Friday) 
in  Elizabethton,  TN 

Daniel  Boone  National  Fofest. 
Kentucky 

Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington.  KY 

District  Ranger  Decisions 

Morehead  Ranger  District  Mmeihead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY 

Stanton  Ranger  I^istrict:  The  Clay  City 
Times,  published  weekly  (Thursday) 
in  Stanton,  KY 

Berea  Ranger  District  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee,  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London, 
KY 

Somerset  Ranger  District 
Commonwealth- Journal,  published 
daily  (Sunday  ttuough  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  Qty,  KY 


Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee.  FL 

District  Ranger  Decisions 

Apalachicola  Ranger  District:  The 

Liberty  Journal,  published  weekly 

(Wednesday)  in  Bristol,  FL 
Lake  George  Ranger  District  TTie  Oca7a 

Star  Bonner,  published  daily  in  Ocala, 

FL 
Osceola  Ranger  District  The  Lake  Gty 

Reporter,  published  daily  (Monday- 
Saturday)  in  I^ake  City,  FL 
Seminole  Ranger  District  7!he  Daily 

Commercial,  published  daily  in 

Leesburg,  FL 
Wakulla  Ranger  District:  The 

Tallahassee  Democrat,  published 

daily  in  Tallahassee,  FL 

Francis  Marion  h  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions 

The  State,  published  daily  in  Columbia. 
SC 

District  Ranger  Decisions 

Enoree  Ranger  District  Newberry 
Observer,  published  tri-weekly 
(Monday,  Wednesday,  and  Friday) 
Newberry,  SC 

Andrew  Pickens  Ranger  District  Seneca 
Journal  and  Tribune,  published  bi- 
weekly (Wednesday  and  Friday)  in 
Seneca.  SC 

Long  Cane  Ranger  District  The  Augusta 
Chronicle,  published  daily  in 
Augusta,  GA 

Wambaw  Ranger  District  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Withorboo  RangOT  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Gnoi^ge  Washington  and  Jefleison 
Natiimal  Forests,  Virginia 

Forest  Supervisor  Decisions 

Roanoke  Times,  published  daily  in 
Roanoke,  VA 

District  Ranger  Decisions 

Lee  Ranger  District  Shenandoah  Valley 

Herald,  published  weekly 

(Wednesday)  in  Woodstock,  VA 
Warm  Springs  Ranger  District  The 

Recorder,  published  weekly 

(Thursday)  in  Monterey.  VA 
Pedlar  Ranger  District:  News-Gazette, 

published  weekly  (Wednesday)  in 

Lexington,  VA 


James  River  Ranger  District:  Virginian 
Review,  published  daily  (except 
Sunday)  in  Covington,  VA 

Deerfield  Ranger  District:  Daily  New 
Leader,  published  daily  in  Statmton, 
VA 

Dry  River  Ranger  District  Daily  News 
Record,  published  daily  (except 
Sunday)  in  Harrisonburg,  VA 

Blacksburg  Ranger  District:  Roanoke 
Times,  published  daily  in  Itoanoke, 
VA 

Afonroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for 
those  decisions  in  West  VA — notice 
will  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman.) 

Glenwood  Ranger  District  Roanoke 
Times,  published  daily  in  Roanoke. 
VA 

New  Castle  Ranger  District:  Roanoke 
Times,  published  in  Roanoke,  VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for 
those  decisions  in  West  VA — notice 
will  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman.) 

Mount  Rogers  National  Recreation  Area: 
Bristol  Herald  Courier,  published 
daily  in  Bristol,  VA 

Clinch  Ranger  District  Kingsport-Times 
News,  pviihahed  daily  in  Kingsport. 
TN 

Wythe  Ranger  District  Southwest 
Virginia  Enterprise,  published  bi- 
weeikly  (Wednesday  and  Saturday)  in 
Wytheville,  VA 

Kisetchie  National  Fofeet,  Louisiana 

Forest  Supervisor  Decisions 

Alexandria  Daily  Town  Talk,  published 
daily  in  Alexuidria,  LA 

District  Ranger  Decisions 

Caney  Ranger  District:  Minden  Press 

Herald,  published  daily  in  Minden, 

LA 
Homer  Guardicm  Journal,  published 

weekly  (Wednesday)  in  Homer,  LA 
Catahoula  Ranger  District  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria.  LA 
Colfax  Chronicle,  published  weekly 

(Wednesday)  in  Colfax,  LA 
Evangeline  Ranger  District  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Kisatchie  Ranger  District:  Natchitoches 

Times,  published  daily  (Tuesday- 
Friday  and  on  Sunday)  in 

Natchitoches,  L.A 
Vernon  Ranger  District:  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Winn  Ranger  District:  Wiim  Parish 

Enterprise,  published  weekly 

(Wednesday)  in  Wiimfield,  LA 
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National  Forests  in  Mississippi, 
N4ississippi 

Forest  Supervisor  Decisions 

Clarion-Ledger,  published  daily  in 
Jackson,  MS 

District  Ranger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Chicasawhay  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Delta  Ranger  District:  Clarion-Ledger. 
published  daily  in  Jackson,  MS 

De  Soto  Ranger  District:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

Holly  Springs  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Homochitto  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson. 
MS 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Ashe-Eramhert  Project:  Clarion-Ledger, 
published  daily  in  Jackson,  MS 

National  Forests  in  North  Carolina, 
North  Carolina 

Forest  Supervisor  Decisions 

The  Asheville  Citizen-Times,  published 
daily  in  Asheville,  NC 

District  Ranger  Decisions 

Appalachian  Ranger  District:  The 

Asheville  Citizen-Times,  published 

daily  in  Asheville,  NC 
Cheoan  Ranger  District:  Graham  Star, 

published  weekly  (Thursday)  in 

Robbinsville.  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  published  weekly  (Sunday 

through  Friday)  in  New  Bern,  NC 
Grandfather  Ranger  Ehstrict:  McDo¥fell 

News,  published  daily  in  Marion,  NC 
Highlands  Ranger  District:  The 

Highlander,  published  weekly  (May- 

Oct  Tubs  &  Fri;  Oct-April  Tues  only) 

in  Highlands,  NC 
The  Crossroads  Chronicle,  published 

weekly  (May-Oct  Tues  &  Fri;  Oct- 
April  Tues  only)  in  Cashiers,  NC 
The  Sylva  Herald,  published  weekly  on 

Thursday  in  Sylva,  NC 
Pisgah  Ranger  Ehstrict:  The  Asheville 

Citizen-Times,  published  daily  in 

Asheville,  NC 
Tusquitee  Ranger  District:  Cherokee 

Scout,  published  weekly  (Wednesday) 

in  Murphy,  NC 
Uwharrie  Ranger  District:  Montgomery 

Herald,  published  weekly 

(Wednesday)  in  Troy,  NC 
Wayah  Ranger  District:  The  Franklin 

Press,  published  bi-weekly 

(Wednesday  and  Friday)  in  Franklin, 

NC 


Ouachita  National  Forest,  Arkansas, 
Oklahoma 

Forest  Supervisor  Decisions 

Arkansas  Democrat-Gazette,  published 
daily  in  Little  Rock,  AR 

District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Cold  Springs  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Fourche  Ranger  Ehstrict:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Jessieville  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Mena  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock.  AR 
Oden  Ranger  EHstrict:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Foteau  Ranger  Ehstrict:  Arkansas 

Democrat-Gazette,  published  dally  in 

Little  Rock,  AR 
Winona  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Womble  Ranger  Ehstrict:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock.  AR 
Choctaw  Ranger  District:  Tulsa  WoHd, 

published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  Ehstrict-  Tulsa  Worid, 

published  daily  in  Tulsa,  OK 
Tiak  Ranger  District:  Tulsa  Worid, 

published  daily  in  Tulsa,  OK 

Ozark-St  Francis  National  Forest: 
Arkansas 

Forest  Supervisor  Decisions 

The  Courier,  published  daily  (Sunday 
through  Friday)  in  Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  Ehstrict  Stone  County 

Leader,  published  weekly  (Tuesday) 

in  Mountain  View,  AR 
Bu£Ealo  Ranger  EHstrict:  Harrison  Daily 

Times,  published  daily  in  Harrison, 

AR 
Bayou  Ranger  District:  The  Courrier, 

published  daily  (Sunday  through 

Friday)  in  Russellville,  AR 
Pleasant  Hill  Ranger  District:  Johnson 

County  Graphic,  published  weekly 

(Wednesday)  in  Clarksville,  AR 
Boston  Mountain  Ranger  Ehstrict 

Southwest  Times  Record,  published 

daily  in  Fort  Smith,  AR 
Magazine  Ranger  District:  Southwest 

Times  Record,  published  daily  in  Fort 

Smith,  AR 
St  Francis  Ranger  District:  The  Daily 

World,  published  daily  (Sunday 

through  Friday)  in  Helena,  AR 


Natonal  Forests  and  Grasslands  in 
Texas,  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published  daily 
in  Lufkin,  TX 

District  Ranger  Decisions 

Angelina  National  Forest  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin.  TX 
Davy  Crockett  National  Forest:  The 

Lufkin  Daily  News,  published  daily  in 

Lufkin.  TX 
Sabine  National  Forest:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin.  TX 
Sam  Houston  National  Torest:  The 

Courier,  published  daily  in  Conroe, 

TX 
Caddo  &  LBJ  National  Grasslands: 

Denton  Record-Chronicle,  published 

daily  in  E)enton,  TX 

The  Responsible  Official  under  36 
CFR  part  215  gave  annual  notice  in  the 
Federal  Register  published  in  April  29, 
1997,  of  principal  newspapers  to  be 
utilized  for  publishing  notices  of 
proposed  actions  and  of  decisions 
subject  to  appeal  under  36  CFR  215.  The 
list  of  newspapers  to  be  used  for  215 
notice  and  decision  is  corrected  as 
follows: 

Kisatchie  National  Forest,  Louisiana 

District  Ranger  Decisions 

Newspaper  Changed 
Vernon  Ranger  District:  Alexandria 
Daily  Town  Talk,  published  daily  in 
Alexandria,  LA 

Ozark-St  Francis  National  Forest: 
Arkansas 

District  Ranger  Decisions 

Newspaper  Changed 
Buffalo  Ranger  District:  Harrison 
Daily  Times,  published  daily  in 
Harrison.  AR 

Dated:  November  7. 1997. 
Brace  L.  Jewell, 

Acting  Deputy  Regional  Forester  for  Natural 
Resources. 
[PR  Doc.  97-30197  Filed  11-17-97: 8:45  am] 

BIUMQ  COOC  M1»-11-«l 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

XCS-66  Plowed  Terrace 
Oenwnstration  Project,  Cameron  and 
Calcasieu  Parishes,  Uk 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
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ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Enviioimiental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Plowed 
Terrace  Demonstration  Pro)ect,  Cameron 
and  Calcasieu  Parishes.  Louisiana. 

FOR  FURTHER  MFORMATION  CONTACT: 

Etonald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiaija  71302; 
telephone  (318)  473-7751. 

SUPPLEMENTARY  MFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

This  is  a  demonstration  project  and 
will  evaluate  potential  impacts 
attributed  to  plowed  terraces  and 
vegetative  plantings  to  be  installed  in 
shallow  open  water  areas.  The  project 
area  includes  approximately  3.250  acres 
of  open  water  and  fragmented  marsh. 
Project  features  include  the  construction 
of  approximately  54,000  linear  fleet  of 
earthen  terraces  followed  by  the 
planting  of  vegetation  on  the  side  slopes 
of  the  terraces. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Fedoal  Register. 
Donakl  W.  Gohmsft, 
State  Conaermtipnist. 

(FR  Doc.  97-30166  Filed  11-17-97;  8:45  am] 
BHAJNO  COOC  M10-1S-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  lor  Extension  of  a 
Currently  Approved  Information 
Collection 

AQBICY:  Rural  Housing  Service  (RHS). 
USDA. 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  apjffoved 
information  collection  in  support  of  the 
program  for  7  CFR  part  1944,  Subpart  L, 
"Tenant  Grievance  and  Appeals 
Procedure." 

DATES:  Comments  on  this  notice  must  be 
received  by  January  20. 1998  to  be 
assured  of  consideration. 
FOR  FURTHER  SIFOfMATKM  CONTACT: 
Ernest  W.  Harris.  Senior  Loan 
Specialist.  USDA.  Rural  Housing 
Service,  STOP  0782, 1400  hidraendence 
Avenue.  S.W..  Washington,  D.C  20250- 
0782,  Telephone:  (202)  720-1613. 

SUPPLEMENTARY  INFORMATION: 

Title:  7  CFR  1944,  Subpart  L,  "Tenant 
Grievance  and  Appeals  Procedure." 
OMB  Number:  0575-0046. 

Expiration  Date  of  Approval:  March 
31, 1998. 

Type  of  Request:  Extension  of  the 
currently  approved  information 
collection. 

Abstract:  The  regulation  promulgates 
the  procedure  by  which  tenants, 
cooperative  members,  and  applicants  for 
occupancy  may  appeal  adverse  actions 
by  owner/managers  of  multi-Eamlly 
liousing  projects  financed  by  RHS.  Such 
adverse  actions  include  cases  whereby 
wliich  tenants,  cooperative  members,  or 
applicants  have  received  written  notice 
that  assistance  provided  by  RHS  is  being 
denied,  substantially  reduced  or 
terminated. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  information  collection  is 
estimated  to  average  .41  hours  per 
response. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
small  businesses  or  other  for-profit 

Estimated  Number  of  Respondents: 
200. 

Estimated  Niunber  of  Responses  per 
Respondent:  1. 

Estimated  Total  Aimual  Burden  on 
Respondents:  83  hours. 

Copies  of  this  information  collection 
can  he  obtained  from  Barbara  Williams, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  720-9734. 


Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Rural  Hmminy 
Service,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Riiral  Housing 
Service's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assimiptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Barbara  Williams,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  A^culture.  Rural 
Development,  STOP  0743,  1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  November  6, 1997. 
Jaa  E.  Shadbuin, 

Administrator,  Rural  Housing  Service. 
(FR  Doc.  97-30176  Filed  11-17-97;  8:45  am] 

BILUNG  COOC  M10-XV-U 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This 
collection  has  been  submitted  under  the 
emergency  Paperwork  Reduction  Act 
procedures. 

Agency:  Minority  Business 
Development  Agency. 

Title:  Competitive  Application 
Packages  for  Funding  to  Operate 
Technical  Assistance  Projects  (SF-424 
and  the  Evaluation  Criteria). 

Agency  Form  Number:  None. 

OMB  Approval  Number  0640-0006. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired — Emergency  Review. 

Burden:  12,000  hours  annually. 

Number  of  Respondents:  180. 
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Avg.  Hours  per  Response:  Ranges 
between  40  and  80  hours. 

Needs  and  Uses:  This  collection  of 
information  is  required  as  it  is  the 
vehicle  through  which  the  Agency 
presents  detailed  application 
requirements  for  financial  assistance 
awards  to  operate  its  Business 
Development  Centers.  These  centers 
provide  business  development  services, 
such  as  financial  planning  and 
marketing  advice,  to  minority 
entrepreneurs.  The  collection  of  this 
information  is  essential  to  the  mission 
of  the  Agency,  as  defined  in  Executive 
Order  11625,  to  provide  management 
and  technical  assistance  to  minority 
businesses. 

Affective  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  or  Pat  Boyd  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
ml  ling  or  writing  Linda  Engelmeier, 
Departmental  Clearance  Officer,  (202) 
482-3272,  U.S.  Department  of 
Commerce,  Room  5312, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Baecher-Wassmer  or  Pat  Bojrd, 
ONfB  Desk  Officer.  Room  10202,  New 
Executive  Office  Building,  725  17th 
Street,  NW.  Washington,  DC  20503.  An 
emergency  approval  has  been  requested 
by  November  19, 1997. 

Dated;  November  12, 1997. 
Linda  Engefaneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  97-30223  Filed  11-17-97;  8:45  ami 
■LUNG  COOC  3S10-t1-P 


DEPARTMENT  OF  COMMERCE 
[Docket  Na  970411009-7068-01] 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  of  Amendment  of 
Privacy  Act  System  of  Records; 
COMMERCE/DEPT  System  2. 

SUMMARY:  The  Department  of  Commerce 
gives  notice  of  an  amendment  to  the 
system  of  records  under  Commerce 
Department  System  2.  The  amendments 
adds  a  routine  use  for  disclosure  of 
information  in  this  system  to  other 


agencies  as  needed  for  the  purpose  of 
effecting  administrative  offsets  in  cases 
where  debts  are  owed  by  individuals  or 
organizations  to  the  U.S.  Government 
This  action  has  been  taken  to  comply 
with  the  Debt  Collection  Improvement 
Act  of  1996. 

EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  RegistBr,  on  December  18, 
1997,  unless  modified  by  a  subsequent 
notice  to  incorporate  comments  , 
received  from  the  public.  Any  interested 
party  may  submit  written  comments 
about  the  revision  to  the  system  of 
records  to  the  contact  person  Usted 
below  on  or  before  December  18, 1997. 
ADDRESSES:  Department  of  Commerce. 
Office  of  Financial  Management,  14th 
Street  &  Constitution  Avenue,  NW, 
Room  6827,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Yaple  at  202-482-1207. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  is  amending 
Commerce  Department  System  2: 
Accounts  Receivable  to  add  that  recortis 
may  be  disclosed  to  any  other  federal 
agency. 
— Added  imder  "Routine  use:" 

Disclosure  of  information  in  this  system  of 
records  to  any  other  Federal  agency  as 
necessary  for  the  purpose  of  effecting 
administrative  ofbet  against  the  debtor  to 
recoup  a  delinquent  debt  owed  to  the  U.S. 
Government  by  the  debtor. 

This  change  is  being  made  to 
implement  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134,  sec.  31001,  et  seq.).  This  statutes 
requires  Federal  agencies  to  minimize 
the  costs  of  collection  of  debt  owed  to 
the  agencies  by  consolidating  debt 
collection  functions  and  activities  and 
utilizing  interagency  teams,  and  to 
reduce  losses  arising  fit>m  debt 
management  by  requiring  proper 
screening  of  potential  borrowers, 
aggressive  monitoring  of  all  accounts, 
and  sharing  of  information  with  and 
among  agencies.  The  Department  of 
Commerce  intends  to  participate  in  an 
initiative  sponsored  by  the  U.S. 
Department  of  Treasury  whereby  the 
latter  agency  will  serve  as  a  central 
collection  point  for  information  from 
several  Federal  agencies  concerning 
individuals  who  owe  debts  to  the 
Government.  This  routine  use  permits 
disclosure  of  information  from  this 
system  of  records  to  the  E)epartment  of 
Treasury,  or  any  other  agency  that  may 
conduct  this  activity. 

Other  editorial  changes  have  also 
been  incorporated  to  change  an 
outdated  reference  to  the  National 
Bureau  of  Standards  (NBS)  to  the 


National  Institute  of  Standards  and 
Technology  (NIST),  to  add  a  refierence  to 
records  of  the  Technology 
Administration,  and  the  Bureau  of 
Export  Administration  (BXA),  and  to 
delete  references  to  the  United  States 
Travel  and  Tourism  Administration 
(USTTA),  which  has  been  abolished. 

The  system  of  records  is  hereby 
republished  as  follows: 

COMMCRCBDEPT-2 

systoiname: 

Accounts  Receivable— COMMERCE/ 
DEPT-2. 

SYSTBI  LOCATION: 

a.  For  Departmental  offices,  BEA.  ITA, 
and  MBDA:  Office  of  Financial 
Operations  and  Travel  Management, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

b.  For  NIST  (including  the 
Technology  Administration)  and  NTLA: 
National  Institute  of  Standards  and 
Technology,  Office  of  the  Comptroller, 
Administration  Building.  Gaithersbuig, 
Maryland  20899. 

c.  For  NOAA  and  BXA:  Office  of 
Budget  and  Finance,  National  Oceanic 
and  Atmospheric  Administration,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

d.  For  PTO:  Office  of  Finance,  U.S. 
Patent  and  Trademark  Office,  2021 
Jefferson  Davis  Highway,  Arlington, 
Virginia  22202. 

e.  For  CENSUS:  Finance  Division. 
Bureau  of  the  Census  Federal  Building 
3,  Washington,  DC  20233. 

f.  For  NTIS:  Accounting  Division, 
National  Technical  Information  Service, 
Springfield.  Virginia  22161. 

g.  For  EDA:  Accounting  Division, 
Economic  Development  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 
Washington,  DC  20230. 

CATEGORIES  OF  MNVIOUALS  COVERS)  BY  THE 
'  SYSTEM: 

Debtors  owing  money  to 
organizational  components  identified  in 
a  through  g  above,  including  employees, 
former  employees,  business  firms,  the 
general  public,  and  institutions. 

CATEQOnES  OF  RECORDS  M  T>C  SYSTBH: 

Name  and  address;  amount  owed; 
service  to  which  the  amount  is  owed; 
overpayment  or  other  accounting 
therefor;  and  invoice  number,  if  any. 

AUmOftTy  FOR  MAMTENANCE  OF  TME  SYSTEM: 

5  U.S.C.  5701-09;  31  U.S.C.  951-«53, 
4  CFR  102.4,  FPMR  101-7;  Treasury 
Fiscal  Requirements  Manual. 
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nOUTVIE  tJSES  OF  RECORDS  MAMT  AINB)  M  THE 
SYSTBI,  MCUKNNG  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

— Billing  debtors,  reporting  delinquent 
debts  to  credit  bureaus. 

— ^Reporting  to  Office  of  Personnel 
Management  for  liquidating  debts 
from  retirement  and  other  benefits. 

— Disclosure  of  information  from  this 
system  of  records  may  also  be  made 
to  commercial  contractors  (debt 
collection  agencies)  for  the  purpose  of 
collecting  delinquent  debts  as 
authorized  by  the  Debt  Collection  Act 
(31  U.S.C.  3718). 

— ^Disclosure  of  information  in  this 
system  of  records  to  any  other  Federal 
agency  as  necessary  for  the  purpose  of 
effecting  administrative  ofEset  against 
the  debtor  to  recoup  a  delinquent  debt 
owed  to  the  U.S.  Government  by  the 
ddbtor. 

— Disclosures  to  consunibr  reporting 
agencies  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fed^  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)); 
and  the  Federal  Claims  Collection  Act 
of  1966  (31  U.S.C.  3701(a)(3)). 

— ^Also,  see  routine  uses  1-5  and  8-13 
of  the  Prefatory  Statement,  found  at 
46  FR  63502,  December  31, 1981. 

POUCIES  AND  PRACTICES  FOR  STONMQ, 
RSTRKVMQ,  ACCES8SIQ,  RETAMNQ.  AND 
OtSPOSMO  OF  RECORDS  M  THE  SYSTBtf: 

STORAGE: 

Both  manual  and  machine-readable 
records. 

RETRKVAaUTY: 

By  name,  and  invoice  niunber  as 
appropriate. 

SAFKUARDS: 

Physical  security,  handling  by 
authorized  personnel  only., 

RETBmON  AND  DISPOSAL: 

Retained  until  payment  is  received 
and  account  is  audited,  then  disposed  of 
in  accordance  with  Records  Control 
Schedide. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

For  records  at  location  a:  Director, 
Office  of  Financial  Operations  and 
Travel  Management,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

For  records  at  location  b:  Comptroller, 
Office  of  the  Comptroller,  National 
Institute  of  Standards  and  Technology, 
Administration  Building,  Gaithersburg, 
Maryland  20899. 

For  records  at  location  c:  Director, 
Office  of  Budget  and  Finance,  NOAA, 
Room  6811,  Herbert  C.  Building,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 


For  records  at  location  d:  Director, 
Office  of  Finance,  U.S.  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

For  records  at  location  e:  Associate 
Director  for  Administration,  Bureau  of 
the  Census.  Federal  Building  3, 
Washington,  DC  20233. 

For  records  at  location  f:  Chief, 
Accounting  Division,  National 
Technical  Information  Service, 
Springfield.  Virginia  22161. 

For  reconb  at  location  g:  Chief, 
Accounting  Division,  Ecoinomic 
Development  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW, 
Washington,  DC  20230. 

NOnnCATION  PROCEDURE: 

For  ITA  records  at  location  a, 
information  may  be  obtained  from 
Director,  Office  of  Management  and 
Systems,  ITA,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

For  all  others  at  location  a, 
information  may  be  obtained  from: 
Chief,  Information  Management 
Division.  Office  of  Information 
Resources  Management,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230. 

For  records  at  location  b,  information 
may  be  obtained  from:  Deputy  Director 
of  Administration.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899. 

For  records  at  location  c,  information 
may  be  obtained  from:  Director, 
Administrative  and  Technical  Services, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

For  PTO  records  at  location  d, 
information  may  be  obtained  from: 
Assistant  Commissioner  for 
Administration,  U.S.  Patent  and 
Trademark  Office,  Washington,  DC 
20231. 

For  records  at  location  e,  information 
may  be  obtained  from:  Associate 
Director  for  Administration,  Bureau  of 
the  Census,  Federal  Building  3, 
Washington.  DC  20233. 

For  NTIS  records  at  location  f, 
information  may  be  obtained  from: 
Associate  Director  for  Financial  and 
Administrative  Management,  National 
Technical  Information  Service, 
Springfield.  Virginia  22161. 

For  records  at  location  g,  information 
may  be  obtained  from:  E>irector,  Office 
of  Public  Affairs,  EDA,  U.S.  Department 
of  Commerce,  Washington,  DC  20230. 

Requester  should  provide  name  and 
addreiss,  and  Invoice  nimiber  as 
appropriate,  pursuant  to  the  inquiry 


provisions  of  the  Department's  rules 
which  appear  in  15  CFR  part  4b. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to:  Same  address  as  stated  in 
the  Notification  procedure  section 
above. 

CONTESTSM  RECORD  PR0C8MIRES: 

The  Department's  rules  for  access,  for 
contesting  contents,  and  appealing 
initial  determinations  by  the  individual 
concerned  appear  in  15  CFR  part  4b. 
Same  address  as  stated  in  the 
Notification  procedure  section  above. 

RECORD  SOURCE  CATEQORKS: 

Subject  individual,  those  authorized 
by  the  individual  to  furnish 
information,  contracting  officer  as 
appropriate,  accoimting  records. 

Datad:  November  12, 1997. 
Branda  S.  Dolaii, 

Department  of  Commerce,  Freedom  of 
Information/Privacy  Act  Officer. 
(FR  Doc  97-30221  Filed  11-17-97;  8:45  am] 
INJJNa  CODE  3B1S-f  A-P 


DEPARTMENT  OF  COMMERCE 

Nationai  Instituta  of  Standarda  and 
Technology 

Economic  Impact  AaaaaanMnt  of  NIST 
Ncar^FlaM  Scanning  Moaauremanta  of 
Antannas  Program 

ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  both  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  20, 1998. 
AIX>RESSE8:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and    - 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8tnmient(s)  and  instructions  should 
be  directed  to  Mr.  Andrew  Repjar, 
National  Institute  of  Standards  and 
Technology,  Electrical  and  Electronics 
Engineering  Laboratory,  Mailcode 


61492 
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813.06.  325  Broadway,  Boulder, 
Colorado  20899.  He  can  be  reached  by 
phone  at  (303)  497-5703  or  by  e-mail  at 
repiai^txiulder.nistgov. 

SUPPLEMBTTARY  information: 

L  Abatract 

NIST  seeks  to  assess  economic 
impacts  of  its  program  for  near-Seld 
meastiremeats  of  anteimas.  The 
respondents  will  be  U.S.  suppliers  and 
users  of  microwave  antennas  used  in 
satellites,  earth  terminals,  radar  and 
communications  systems.  The  results 
will  be  applied  by  NIST  for  program 
evaluation  purposes. 

NIST  conducts  economic  impact 
studies  to  (1)  provide  management  vrith 
information  on  the  nature  and 
magnitude  of  NIST  research  projects,  (2) 
to  convey  to  the  policy  and  budget 
processes  the  rates  of  return  to  society 
for  expenditures  by  NIST,  and  (3)  to 
provide  data  necessary  to  comply  with 
the  Government  Performance  and 
Results  Act  requirements.  The  resulting 
information  is  used  both  for  evaluation 
of  completed  and  ongoing  research  and 
related  projects  and  for  strategic 
planning. 

The  range  of  technology  infrastructure 
develof>ed  in  NIST  laboratories  and 
through  cooperative  projects  with 
industry  leverage  the  productivity  of  all 
stages  of  U.S.  domestic  economic 
activity  (R&D,  production,  and 
marketing]  and  thereby  Increase 
economic  growth  and  economic  well 
being. 

n.  Method  of  Collection 

Personnel  of  organizations  in  the  U.S. 
microwave  indxistry  may  respond  to 
questionnaires  by  mail,  fax.  E-mail,  or 
telephone. 

m.  Data 

OhfB  Number  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
for  a  new  requirement. 

Affected  Public:  Personnel  of 
organizations  in  the  U.S.  microwave 
industry  and  their  customers. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  25  hours. 

Estimated  Total  Annual  Cost:  $2,500 
(25  hoars  x  $100  per  hour  for  a  senior 
level  technical  manager  to  respond).  No 
equipment  or  maintenance  costs  are 
associated  with  this  data  collection. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mtnimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  wrill  become  a  matter  of  public 
record. 

Dated:  November  10, 1997. 


Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-30222  Filed  11-17-97:  8:45  am) 
aauNa  COM  ana-is-r 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  ttie 
Computer  System  Security  and  Privacy 
Advisory  Board 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Conunittee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Tuesday,  Discember  9, 
Wednesday,  December  10,  and 
Thursday.  December  11.  1997  from  9 
a.m.  to  5  p.m.  The  Advisory  Board  was 
established  by  the  Computer  Security 
Act  of  1987  (Pub.  L.  100-235)  to  advise 
the  Secretary  of  Commerce  and  the 
Director  of  SlIST  on  security  and  privacy 
issues  pertaining  to  federal  computer 
systems.  All  sessions  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
December  9. 10,  and  11, 1997,  from  9 
a.m.  to  5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  National  Institute  of  Standards 
and  Technology,  Gaithersburg, 
Maryland  in  the  Administration 
Building,  in  Lecture  room  A  on 
December  9  and  10  and  in  Lecture  Room 
D  on  December  11. 


Agenda 

•  Welcome  and  Overview 

•  Issues  Update  and  Briefings 

•  Federal  Security  Impact — Pending 

Legislation  Updates 

•  NIST  Program  Updates 

•  CIO  Federal  Briefings 

•  Discussion 

•  Pending  Business 

•  Public  Participation 

•  Agenda  Development  for  January 

Meeting 

•  Work  Plan  for  1998 

•  Wrap-Up 

PUBLIC  participation:  The  Board  agenda 
will  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  ar&asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Information  Technology 
Laboratory.  Building  820,  Room  426, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899- 
0001.  It  would  be  appreciated  if  fifteen 
copies  of  written  material  were 
submitted  for  distribution  to  the  Board 
by  December  2.  1997.  Approximately  20 
seats  will  be  available  for  the  public  and 
media. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Edward  Roback,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Building  820,  Room  426, 
Gaithersburg,  MD  20899-0001, 
telephone  (301)  975-3696. 

Dated:  November  12, 1997. 
Elaine  Bantm-Minea, 
Director,  Progfxun  Office. 
(FR  Doc.  97-30263  Filed  11-17-97;  8:45  am) 
BIUING  COOE  3610-13-W 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  111297B] 

Magnuson-Stevens  Act  Provisions; 
Essential  Rsh  Habitat;  PukMIc  meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  NMFS  is  convening  a  meeting 
of  the  west  coast  salmon  essential  fish 
habitat  (EFH)  technical  team  to  review 
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EFH  descriptions  for  salmon  and 
adverse  affects  on  salmon  EFH.  The 
meeting  is  open  to  the  public. 

DATES:  The  technical  team  meeting  is  on 
November  18, 1997,  from  9:00  a.m.  to 
5:00  p.m. 

ADDRESSES:  The  meeting  will  be  at  the 
Lloyd  Center  Doubletree  Hotel,  1000  NE 
Multnomah,  Portland,  OR. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Scordino,  NMFS,  206/526-6143. 

SUPPLEMENTARY  INFORMATION:  NMFS  is 
in  the  process  of  developing 
recommendations  on  EFH  for  west  coast 
salmon  in  accordance  with  recent 
amendments  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  EFH  recommendations  to  be 
presented  to  the  Pacific  Fishery 
Management  Council  for  an  amendment 
to  the  salmon  fishery  management  plan 
include  a  description  of  EFH  for  coho 
salmon,  chinook  salmon,  pink  salmon 
and  sockeye  salmon;  a  description  of 
adverse  effects  to  EFH,  including  fishing 
and  nonfishing  threats;  and  a 
description  of  measures  to  ensure  the 
conservation  and  enhancement  of  EFH. 

NMFS  has  formed  a  technical  team 
consisting  of  fishing  industry,  state, 
tribal,  university,  and  Federal 
individuals  to  provide  technical  input 
and  advice  on  the  development  of  the 
NMFS  recommendations.  The  technical 
team  will  meet  2  to  3  times  between 
November  and  March  to  review  draft 
EFH  documents  as  they  are  prepared. 
The  first  meeting  of  the  technical  team 
is  scheduled  for  November  18, 1997. 
The  meetings  will  be  open  to  the  public, 
and  the  public  will  have  an  opportunity 
to  comment  EFH  docimients  vvill  be 
available  at  the  meeting.  EFH 
background  material  can  also  be  found 
on  the  Pacific  States  Marine  Fisheries 
Commission  website  at  www.psmfc.org/ 
efh.html. 

Special  Aocommodatioiis 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  requested  at 
least  5  working  days  prior  to  the 
meeting  date. 

Antfaority:  16  U.S.C  1801  et  seq. 
Dated:  November  12, 1997. 
Bruce  Morahead, 

Acting  IHrector,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-30158  Filed  11-12-97;  3:13  pm) 
BILLMG  COOa  961»-t2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  111097B] 

North  Pacific  Fishery  Management 
Council;  Put>lic  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil  (Council)  and  its 
advisory  committees  will  meet  in 
Anchorage,  AK. 

DATES:  The  meetings  will  be  held  during 
the  week  of  December  7, 1997.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  All  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W.  3rd 
Avenue,  Anchorage,  AK.  All  meetings 
are  open  to  the  public  with  the 
exception  of  a  Council  executive  session 
tentatively  scheduled  for  noon  on 
Wednesday,  December  10,  to  discuss 
personnel,  international  issues,  or 
litigation,  as  necessary. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coimcil  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 
Ecosystems  Committee  will  meet 
Sunday,  December  7,  begiiming  at  8:00 
a.m.  and  ending  at  4:00  p.m. 

The  Scientific  and  Statistical 
Committee  (SSC)  will  meet  beginning  at 
8:00  a.m.  on  Sunday,  December  7, 
continuing  through  Tuesday,  December 
9. 

The  Advisory  Panel  (AP)  will  begin 
meeting  at  8:00  a.m.  on  Monday, 
December  8,  and  continue  through 
Thursday,  December  11. 

The  Council's  regular  plenary  session 
will  begin  at  8:00  a.m.  on  Tuesday, 
December  9,  and  continue  through 
Sunday,  December  14. 

Other  workgroup  or  committee 
meetings  may  be  held  during  the  week. 
Notices  of  these  meetings  will  be  posted 
at  the  hotel. 

The  agenda  for  the  Council's  plenary 
session  will  include  the  following 
issues.  The  Council  may  take 
appropriate  action  on  any  of  the  issues 
identified. 

1.  Reports  from  NMFS  and  Alaska 
Department  of  Fish  and  Game  on  the 
current  status  of  the  fisheries  off  Alaska, 
and  NMFS  and  U.S.  Coast  Guard  reports 
on  enforcement; 


2.  Initial  review  of  a  draft  analysis  for 
a  third-party  arrangement  (joint  project 
agreement)  for  observer  procurement 
services; 

3.  Receive  report  on  the  1997  Halibut 
and  Sablefish  individual  fishing  quota 
(IFQ)  fisheries; 

4.  Review  proposals  received  for 
changes  to  the  Halibut  and  Sablefish 
IFQ  fisheries  and  give  direction  to  staff 
for  analyses; 

5.  Initial  review  of  research  priorities: 

6.  Review  and  consider  releasing  to 
public  review  draft  environmental 
assessment/regulatory  impact  review  for 
the  Bering  Sea/ Aleutian  Islands  (BSAI) 
pollock  Community  Development  Quota 
program  for  1999  and  beyond; 

7.  Appointments  to  the  SSC  and  AP 
for  1998,  and  to  the  Pacific  Northwest 
Crab  Industry  Advisory  Committee 
through  1999; 

8.  Review  and  give  final  approval  to 
Amendment  3  to  the  Scallop  Fishery 
Management  Plan.  Amendment  3  would 
delegate  authority  to  the  State  of  Alaska 
to  manage  the  scallop  fishery  off  Alaska; 

9.  The  Coiuicil  will  receive  and 
approve  the  final  1998  Stock 
Assessment  and  Fishery  Evaluation 
reports  for  Gulf  of  Alaska  and  BSAI 
groimdfish  and  approve  final  1998 
harvest  allocations,  including  vessel 
incentive  program  rate  standards, 
bycatch  allowances,  and  halibut  discard 
mortality  rates;  and 

10.  Otner  groundfish  issues  to  be 
addressed  include: 

a.  Initial  review  of  an  amendment  for 
stand-down  and/or  preregistration 
requirements  in  the  Western  and  Central 
Gidf  of  Alaska.  Direction  to  staff  to 
release  for  public  review  and/or  revise;. 

b.  Initial  review  of  options  to 
streamline  the  setting  of  total  allowable 
catches;  directions  to  staff  to  release  for 
public  review  and/or  revise; 

c.  Initial  review  of  an  amendment  to 
allocate  shortraker/rougheye  quota  to 
fixed  gear;  directions  to  staff  to  release 
for  public  review  and/or  revise; 

d.  Discussion  of  limited  processing  for 
catcher  vessels;  direction  to  staff; 

e.  Discussion  of  overfishing 
amendments;  direction  to  staff, 

f.  Discussion  of  catch  reporting 
accuracy; 

g.  Discussion  of  gear  storage  and 
preemption  issues  in  the  BSAI; 
direction  to  staff; 

h.  Discussion  of  salmon  retention 
revisions  for  the  BSAI;  direction  to  staff; 
and 

i.  Discussion  of  {>ollock  "B"  Season 
adjustments  in  the  BSAI;  direction  to 
stafL 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
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with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodatioiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  November  12. 1997. 
Bnice  C  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  97-30254  Filed  11-17-97;  8:45  un] 
I  OOOC  361«-<2-r 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

p.D.  111297C] 

Marina  Mammals  (RIa  No.  758-1431) 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  758-1431. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Kimberlee  Beckmen,  Institute  of  Arctic 
Biology.  University  of  Alaska  Fairt>anks. 
P.O.  Box  757000,  Fairbanks,  AK  99775- 
7000,  is  hereby  authorized  to  conduct 
research  on  two  captive,  adult  Northern 
fiir  seals  [CaJIinorinus  ursinus). 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289): 

Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,  7600  Sand  Point 
Way,  NE.,  BIN  C15700,  Building  1, 
Seattle.  WA  98115-0070  (206/526- 
6150); 

Regional  Administrator,  Alaska 
Region,  NMFS,  NOAA,  P.O.  Box  21668, 
Juneau,  AK  99802-1668  (907/586- 
7221). 

SUPPLaMBfTARY  INFORMATION:  On 
September  29, 1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  50907)  that  the  above-named 


applicant  had  submitted  a  request  for  a 
scientific  research  permit  to  blood 
sample  and  vaccinate  two  captive,  adult 
Nortiiem  fur  seals  with  a  benign 
antigen,  Fort  Dodge  tetanus  toxoid,  for 
the  purpose  of  scientific  research  at  a 
U.S.  fiadlity  that  is  holding  captive 
Northern  fur  seals.  The  requested  permit 
has  been  issued  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.],  the  Fur  Seal  Act  of  1966,  as 
amended  (16  U.S.C  1151  et  seq.),  and 
the  regulations  governing  the  taking  and 
importing  of  marine  mammaU  (SO  CFR 
Part  216). 

Dated:  November  12, 1997. 
Ana  D.  Terbnah, 

Chief.  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-30255  Filed  11-17-97;  8:45  un] 
aaXJNQOOOC  3Bie-22-F 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

(LO.  1O2407A] 

Marine  Mammals,  Endangered  or 
Threatened  Species,  Scientific 
Research  PennH  (RIe  No.  473-1433); 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application; 

correction. 

SUMMARY:  The  National  Marine 
Fisheries  Service  published  a  document 
in  the  Federal  Register  of  October  31 , 
1997,  concerning  an  application  to  take 
several  species  of  cetaceans  for  purposes 
of  scientific  research.  The  document 
inadvertenUy  omitted  that  the  proposed 
takes  are  to  be  conducted  on  an  annual 
basis. 

FOR  FURHIER  MFORMATKM  CONTACT: 
)eannie  Drevenak,  Permits  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East- West -Highway,  Room  13824, 
Silver  Spring,  MD  20910  (301/713- 
2289). 

Correction 

In  the  Federal  Register  issue  of 
October  31, 1997.  in  FR  Doc.  97-28833, 
on  page  58943,  in  the  first  column, 
correct  the  second  paragraph  under  the 
SUPPLEMENTARY  INFORMATK)N  caption  by 
inserting  the  word  "annually"  before 
the  word  "from"  in  line  four  and  the 
word  "annuaUy"  between  the  words 
"physalus"  and  "may"  in  line  17. 


Dated:  November  12, 1997. 
Ann  D.  Terbuah. 

Chief,  Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-30159  Filed  11-17-97;  8:45  am] 

BMJJNQCOOC  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  extension  of  cancer 
treatment  clinical  trails  demonstration 
project. 

summary:  This  notice  is  to  advise 
interested  parties  of  a  one-year 
extension  of  a  demonstration  project  in 
which  the  DoD  provides  CHAMPUS 
reimbursement  for  eligible  beneficiaries 
who  receive  cancer  treatment  under 
approved  National  Institutes  of  Health, 
National  Cancer  Institute  (NO)  clinical 
trails.  Participation  in  these  clinical 
trails  will  improve  access  to  promising 
cancer  therapies  for  CHAMPUS  eligible 
beneficiaries  when  their  conditions 
meet  protocol  eligibility  criteria.  DoD 
financing  of  these  procedures  will  assist 
in  meeting  clinical  trail  goals  and  arrival 
at  conclusions  regarding  the  safety  and 
efficacy  of  emerging  therapies  in  die 
treatment  of  cancer.  At  this  time,  there 
is  insufficient  demonstration  data  for  a 
full  evaluation  of  costs  associated  with 
enrollment  in  clinical  trails.  Extending 
the  demonstration  for  an  additional  year 
will  show  sufficient  time  for  patient 
accrual  to  clinical  trials  and  collection 
of  data  which  allows  for  comprehensive 
econonuc  analysis.  This  demonstration 
also  affects  TRICARE,  the  managed 
health  care  program  that  includes 
CHAMPUS.  This  demonstration  project 
is  under  the  authority  of  10  U.S.C, 
section  1092. 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Cynthia  P.  Speight,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
AfEairs),  (703)  697-8975. 

SUPPI-aiENTARY  INFORMATION: 

Background 

On  January  24, 1996,  the  Department 
provided  notice  in  the  Federal  Register 
(61  FR  1899)  of  an  extension  of  an 
existing  demonstration  for  breast  cancer 
treatment  clinical  trials  to  include  all 
cancer  treatment  clinical  trials  imder 
approved  National  Cancer  Institute 
(NO)  clinical  trials.  The  demonstration 
purpose  is  to  improve  beneficiary  access 
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to  promising  new  therapies,  assist  in 
meeting  the  National  Cancer  Institute's 
clinical  trial  goals,  and  arrival  at 
conclusions  regarding  the  safety  and 
efficacy  of  emerging  therapies  in  the 
treatment  of  cancer.  The  January  24, 
1996,  notice  anticipated  the  possibility 
of  extending  the  demonstration. 
The  NQ  trials  program  is  the 
principal  means  by  which  the  oncology 
community  has  developed  clinical 
evidence  for  the  efficacy  of  various 
treatment  approaches  in  cancer  therapy. 
Participating  institutions  include  NQ's 
network  of  comprehensive  and  clinical 
cancer  centers,  university  and 
community  hospitals  and  practices,  and 
military  treatment  fecilities.  Despite  this 
extensive  network  and  includes  the 
nation's  premier  medical  centers,  cure 
rates  for  most  types  of  cancer  remain 
disappointing.  Highlighting  the 
significant  effort  still  required  for 
improvement  The  principal  means  by 
wUch  adyances  in  therapy  will  be 
realized  is  through  application  of 
research  to  victims  of  cancer.  In  support 
of  NCI's  efforts  to  further  the  science  of 
cancer  treatment,  the  Department 
expanded  its  breast  cancer 
demonstration  to  include  all  NCI- 
sponsored  phase  n  and  phase  m  clinical 
trials.  This  expanded  demonstration 
will  enhance  cuirmt  NQ  efforts  to 
determine  safety  and  efficacy  of 
promising  cancer  therapies  by 
expanding  the  patient  population 
available  for  entty  into  clinical  trials 
and  stabilizing  the  referral  base  for  these 
clinical  activities.  While  this 
demonstration  provides  an  exception  to 
current  CHAMPUS  benefit  limitations, 
the  Department  hypothesizes  that  this 
increased  access  to  innovative  cancer 
therapies  will  occur  at  a  cost 
comparable  to  that  which  the 
Department  has  experienced  in  paying 
for  conventional  therapies  under  the 
standard  CHAMPUS  program.  Results  of 
this  demonstration  will  provide  a 
framework  for  determining  the  scope  of 
DoD's  continued  participation  in  the 
NCI's  research  effi>rts. 

Dated:  Novnnber  10, 1997. 
L.M.  Bymm, 

AHemate  OSD  Federal  Register  Liaison 
Officer,  Department  ofD^ense. 
(FR  Doc.  97-30173  Filed  11-1 7-47: 8:45  am) 

MJJNQ  COOC  MTO  IH  M 


DEPARTMENT  OF  DEFENSE 
Office  Of  ttte  Secretary 

List  itf  Institutions  of  Higher  Education 
Ineligible  for  Federal  Funds 

AQBICY:  Department  of  Defense. 


ACTION:  Notice. 


SUMMARY:  This  document  is  published 
to  identify  institutions  of  hi^er 
education  that  are  ineligible  for 
contracts  and  grants  by  reason  of  a 
determination  by  the  Secretary  of 
Defense  that  the  institution  prevents 
military  recruiter  access  to  the  campus 
or  students  or  maintains  a  policy  against 
ROTC.  It  also  implements  die 
requirements  set  forth  in  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997  and  32  CFR  part  216.  The 
institutions  of  higher  education  so 
identified  are: 
Washington  College  of  Law  of  American 

University,  Washiiigton,  DC 
William  Mitchell  College  of  Law.  St 

Paul,  Minnesota 

Recentiy,  the  following  institution  of 
higher  education  reported  modffications 
to  school  policies  sufficient  to  merit 
removal  from  the  list  of  ineligible 
schools. 

Asnuntuck  Cnmrniinity-TarhTTif^l 

College,  Enfield,  Connecticut 
Capital  Commimify-Technical  College, 

Hartford,  Connecticut 
Central  Connecticut  State  Uiuversity. 

New  Britain,  Connecticut 
Charter  Oak  State  College,  Newington, 

Coimecticut 

Connecticut  rnmmnnity-TarhnirAl 

College,  Winsted,  Connecticut 
Eastern  Connecticut  State  University, 
Willimantic,  Coimecticut 

Gate«vay  Crnnmnnity-TwrhnirAl  College, 

North  Haven.  Connecticut 

Housatonic  Cnminiinity-Tarhriiral 

College,  Bridgeport,  Connecticut 

Manchester  Cnmmnnity.Tiirhnirjil 

College.  Manchester,  Connecticut 
Middlesex  Community-Technical 

OAlege,  Middletown,  Connecticut 
Naugatuck  Community-Technical 

College,  Waterbury,  Connecticut 
Norwalk  Community-Technical  College, 

Norwalk,  Connecticut 
Quinebaug  Valley  Community- 
Technical  College.  Danielson, 

Connecticut 
Southern  Connecticut  State  Univeraity, 

New  Haven,  Connecticut 

Three  Rivers  CnTnTnnnity-TwrhnirA) 

College,  Norwich,  Connecticut 
Tunxis  Community-Technical  College, 

Farmington.  Coimecticut 
Western  Connecticut  State  Univeraity, 

Danbury,  Connecticut 
A00RE8SES:  Director  for  Accession 
Policy,  Office  of  the  Assistant  Secretary 
of  Defense  for  Force  Management 
Policy.  4000  Defense  Pentagon, 
Wasldngton,  DC  20301-4000. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  J.  Carr.  (703)  697-8444. 
SUPPLEMENTARY  INFORMATION:  On  April 
8, 1997  (62  FR  16694),  the  Department 


of  Defense  published  32  CFR  part  216  as 
an  interim  rule.  This  rule  and  the 
Omnibus  Consolidated  Appropriations 
Act  of  1997  require  the  Departinent  of 
Defianse  semi-annually  to  publish  a  list 
of  the  institutions  of  higher  education 
ineligible  for  Federal  funds  due  to  a 
policy  or  practice  that  eitber  prohibits, 
or  in  effect  prevents,  the  Secretary  of 
Defense  from  obtaining,  for  military 
recruiting  purposes,  entry  to  campuses, 
access  to  students  on  campuses,  access 
to  directory  information  on  students  or 
that  has  an  anti-ROTC  policy.  On 
October  6, 1997  (62  FR  52091),  the 
Department  of  Defense  published  a  list 
of  the  institutions  of  higher  education 
ineligible  for  Federal  Funding;  this 
listing  updates  and  supersedes  that 
listing. 

Dated:  November  10, 1997. 
L.M.  Bymm, 

Alternate  OSD  Federal  Register  Uaison 

Officer.  Department  {^Defense. 

(FR  Doc.  97-30172  Filed  11-17-47;  8:45  am) 


DEPARTMENT  OF  DEf^ENSE 
Department  of  the  Air  Force 
Privacy  Act  of  1974;  System  of 


AQBICY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Notice  of  an  altered  record 

system. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  alter  a  system  of 
records  notice  in  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C  552a),  as  amended. 
DATES:  The  alteration  will  be  effisctive 
on  December  18, 1997,  unless  comments 
are  received  that  would  result  in  a 
contrary  determination. 
AOORESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager, 
Headquarters,  Afr  Force 
Communications  and  Information 
Center/ITC,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 
FOR  FURTHER  MFORMATKM  CONTACT.  Ms. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 

SUPPLEMENTARY  MFORMATKM:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on 
November  3. 1997,  to  the  House 
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Committee  on  Govermnent  Refonn  and 
Oversight,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  individuals,'  dated 
February  8,  1996.  (61  FR  6427.  Febniary 
20. 1996). 

Dated:  November  10. 1997. 

L.  M.  Bynnin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F044  AF  80  K 

SYSTEM  NAME: 

Medical  Professioiud  Staffing  Records 
(June  1 1, 1997.  62  FB  31 793). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  M  TME 
SYSTBI,  MCLUOMtG  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  new  paragraph  'Records 
concerning  civilian  consultants  or 
contractors  who  engage  in  direct  patient 
care  may  be  released  to  civilian 
organizations  employing  said  civilian 
consultants  or  contractors  providing 
direct  patient  care  to  eligible 
beneficiaries  if  such  records  are 
necessary  to  evaluate  the  civilian 
consultant  or  contractor  in  accordance 
with  10  U.S.C.  1102(c)(E).' 


F044  AF  SO  K 

SYSTBI  NAME: 

Medical  Professional  Staffing  Records. 

SYSTBI  LOCATION: 

At  Air  Force  medical  centers, 
hospitals,  and  clinics;  all  health 
facilities  where  graduate  health 
education  programs  are  conducted; 
reserve  NAFs/Surgeon's  Office;  reserve 
tactical  hospitals/clinics,  reserve  MSES, 
and  reserve  AAG  medical  elements. 

CATEOOMES  OF  MOIVIOUALS  COVBtED  BY  THE 
SYSTBI: 

Practitioners,  who  are,  or  have  been, 
members  of  the  USAF  Medical  Service, 
Civil  Service  Employees  (including 
civilian  consultants  who  engage  in 
direct  patient  care),  or  contractors  who 
are  assigned  to,  employed  by,  or 
practice  in  the  Air  Force  medical  facility 
for  the  purpose  of  providing  health 
services  for  eligible  beneficiaries; 
United  States  Air  Force  Medical  Service 
personnel  pursiiing  graduate  health 
education  programs. 


CATEQORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Credential  review  files:  Contains 
curriculum  vitae,  list  of  approved 
privileges,  copies  of  diplomas  and 
certificates,  records  of  continuing  health 
education  training,  letters  of  evaluation, 
simimaries  of  special  activities  or  other 
information,  including  malpractice 
claims  reports,  furnished  or  solicited  in 
order  to  fully  evaluate  the  professional 
qualifications  of  individuals,  and  the 
records  of  any  actions  taken  on  the 
individual's  credentials. 

(2)  Health  education  records: 
Applications  for  training,  training 
reports.  Faculty  Board  reports, 
photograph  or  negative,  and  personnel 
documents  related  to  training. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTBI: 

10  U.S.C.  Chapter  55,  Medical  and 
Dental  Care;  medical  specialists,  as 
implemented  by  Air  Force  Instruction 
44-119.  Quality  Assurance  in  the  Air 
Force  Medical  Service. 

PURPOSE(S): 

The  information  contained  in 
credential  review  files  is  used  to  award, 
limit,  suspend,  restrict  or  revoke  the 
inpatient  and  ambulatory  clinical 
privileges  to  all  categories  of  health 
practitioners. 

Health  education  records  are  used  to 
permit  evaluations  of  individuals  in 
training,  by  program  directors,  in 
managing  the  individual  in  training;  by 
the  record  maintenance  personnel,  to 
document  changes  to  the  individual's 
{>ersonnel  record  maintained  by  the 
servicing  Consolidated  Base  Personnel 
Office  (CBPO). 

ROUTINE  USES  OF  RECORDS  MAJNTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERSflMD 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
I>oO  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  information  may  also  be  released 
to  a  governmental  board  or  agency  or 
health  care  professional  society  or 
organization  if  such  record  of  docimient 
is  needed  to  perform  licensing  or 
professional  standards  monitoring 
related  to  health  care  practitioners  who 
are  or  were  formerly  members, 
employees  of  the  Armed  Forces,  or 
contractors,  and  to  medical  institutions 
or  organizations  wherein  such  member, 
employee  or  contractor  has  applied  for 
or  been  granted  authority  or 
employment  to  provide  health  care 
services  if  such  record  or  document  is 
needed  to  assess  the  professional 


qualifications  of  such  member  or 
employee. 

Records  concerning  civilian 
consultants  or  contractors  who  engage 
in  direct  patient  care  may  be  released  to 
civilian  organizations  employing  said 
civilian  consultants  or  contractore 
providing  direct  patient  care  to  eligible 
beneficiaries  if  such  records  are 
necessary  to  evaluate  the  civilian 
consultant  or  contractor  in  accordance 
wth  10  U.S.C.  1102(c)(E). 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRiEVINQ,  ACCESStNQ,  RETAiNMQ,  AND 
0ISPO8INQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  visible 
file  binders/cabinets. 

RETRIEVABILmr: 

Retrieved  by  name. 
SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system,  by  per8on(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties;  by  commanders  of  USAF 
medical  centers  hospitals  and  clinics 
(credential  review  files);  by  program 
directors,  trainees  and  personnel 
managers  with  the  need-to-know  (health 
education  records). 

RETENTION  AND  DISPOSAL: 

(1)  Credential  review  files  are  retained 
in  the  office  files  of  the  medical  facility 
where  the  practitioner  is  assigned, 
employed,  or  practicing.  Following 
separation,  resignation,  or  retirement, 
the  files  are  retained  at  the  location  of 
the  last  duty  assignment  for  a  [>eriod  of 
3  years  and  then  are  destroyed. 

(2)  Health  education  files  are  retained 
by  the  director  of  health  education  until 
training  is  completed,  files  are  then  kept 
by  the  health  facility  for  30  years  and 
then  destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning;  if  fecility  is  deactivated,  the 
records  are  retired  to  the  Washii^ton 
National  Records  Center,  Washix^gton, 
DC  20409  to  be  retained  until  the  30- 
year  period  has  expired  at  w^ch  time 
they  will  be  destroyed. 


SYSTBI  MANAQER^S)  AND  i 

The  Surgeon  General,  Headquarters, 
United  States  Air  Force;  Commanders  of 
medical  centers,  hospitals,  clinics. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 
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For  health  education  records, 
individuals  should  give  full  name, 
military  status.  Social  Security  Nimiber, 
when  they  entered  training  and 
completed  training,  and  what  corps 
within  the  medical  service  they  are  a 
member.  Individuals  may  visit  either 
the  health  facility  maintaining  the 
records  or  the  Office  of  the  Surgeon,  Air 
Force  Manpower  and  Personnel  Center, 
Randolph  Air  Force  Base,  TX  to  leam  if 
the  record  system  contains  their  records. 
When  visiting  either  of  these  locations, 
the  individual  must  provide  a  valid 
drivers  license  or  equivalent 
identification  containing  a  photograph 
to  establish  identity. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  or  visit  the 
system  manager. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  or  visit  the  system  manager. 
For  health  education  records,  individual 
may  obtain  assistance  by  writing  or 
presenting  themselves  in  person  to  the 
health  facility  where  the  records  are 
maintained.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices.  • 

CONTESTMQ  RECORD  PROCBXmES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  firom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Credential  review  files:  Basic 
information  submitted  by  the 
practitioner.  Additional  information 
may  be  solicited  from  other  sources  in 
order  to  permit  the  credentials 
committee  to  best  judge  the  capabilities 
of  the  practitioner.  Hralth  education 
records:  Previous  employer,  educational 
institutions,  master  personnel  record, 
information  provided  by  the  individual 
concerned. 

EXEMPTIONS  CLAMB)  FOR  THE  SYSTBI: 

None. 
(FR  Doc.  97-30171  Filed  11-17-87;  8:45  am) 
BILUNO  OOOE  80e»44-F 


DEPARTMENT  OF  ENERGY 

Privacy  Act  of  1974;  O«l«lion  of 
Privacy  ActSystams  of  Racortfs 

AGENCr:  Department  of  Energy. 
ACTION:  Notification  of  deletion  of 
E)epartment  of  Energy  Privacy  Act 
systems  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  the 
Department  of  Energy  is  deleting  from 
the  agency's  inventory  of  systems  of 
records,  record  systems  that  are  either 
duplicative  of  govemment-vtride  or 
departmental  records  systems;  obsolete 
and  the  information  is  no  longer 
maintained;  or  not  retrieved  by  name  or 
personal  identifier,  and  therefore  not 
Privacy  Act  record  systems. 
EFFECTIVE  DATE:  November  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
GayLa  D.  Sessoms,  Director,  Freedom  of 
Information  Act  and  Privacy  Act 
Division,  HR-73,.Independence 
Avenue,  SW,  Washington,  DC  20585. 
(202)  586-5955. 

SUPPt^dEMTARY  INFORMATION:  After 
reviewing  the  Department's  Privacy  Act 
Systems  of  Records,  14  record  systems 
were  identified  for  deletion.  Six  record 
systems  are  obsolete,  seven  record 
systems  duplicate  other  govermnental  or 
departmental  record  systems,  and  one  is 
not  a  Privacy  Act  system  of  records. 
These  are  listed  as  follows: 

L  OlMolete 

•  DOE-6 

System  name:  Report  of  Consultants 
to  DOE  Contractors. 

•  DOE-7 

System  name:  Applications  and 
Reference  CheKJ;s  for  Overseas 
Employment  with  the  International 
Atomic  Energy  Agency  (IAEA). 

•  DOE-17 

System  name:  Certificates  of 
Eligibility  for  FHA  Insured  Loans. 

•  DOE-29 

System  name:  Technology  Training 
Program — Skill  Training  at 
Technician  Level. 

•  DOE-64 

System  name:  Low-Income 
Weatherization  Program  Home 
Report  Records. 

•  DOE-68 

System  name:  Minority  Energy 
Technical  Assistance  Program 
(METAP)  Records. 

n.  Diqilicate  Other  Systems  of  Records 

The  following  systems  of  records 
supplement  other  record  systems  and  no 
longer  need  to  be  maintained. 

•  DOE-3 


System  name:  DOE  Personnel: 
Appraisal  and  Development 
Records  (Duplicates  Office  of 
Personnel  Management  OPM/ 
GOVT-2). 

•  DOE-4 

System  name:  Applications  for  DOE 
employment  (Duplicates  Office  of 
Personnel  Management  OPM/ 
GOVT-5). 

•  IX)E-16 

System  name:  Reports  of  Financial 
Interest  (Duplicates  Office  of 
Government  Ethics  OGE/GOVT-1 
and  OGE/GOVT-2). 

•  DOE-36 

System  name:  Statistical  Analysis 
Using  Personnel  Security 
Questionnaire  (Health  and 
Mortality  Study)  (Duplicates  DOE- 
88,  "Epidemiologic  and  Other 
Health  Studies,  Surveys  and 
Surveillances"). 

•  DOE-3  7 

System  name:  Equal  Employment 
Opportunity  Complaint  Files 
(Duplicates  Equal  Employment 
Opportunity  Commission  EEOC/ 
GOVT-1). 

•  DOE-69 

System  name:  Residential  Solar  Water 
Heating  Workshops  Pilot  Program 
Records  (Duplicates  DOE-74, 
"Bonneville  Power  Administration 
ConservatioD  Program"). 

•  DOE-70 

System  name:  Electricity  Use  and 
Conservation  Analysis  Records 
CDuphcates  DOE-74.  "Bonneville 
Power  Administration  Conservation 
Program"). 

m.  Not  Retrieved  by  Name  or  PerMmal 
Identifier 

•  DOE-20 

System  name:  Imprest  Fimd  Cashiera. 

Issued  in  Washington,  DC  on  November  3, 
1997. 

Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resoanxs  and 
Administration. 

IFR  Doa  97-30218  Filed  11-17-97;  8:45  am] 

BILUNQ  OOOE  e46»-ei-P 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

P>roiect  No.  1417;  1835] 

Central  Nebraaka  Public  Povverand 
irrigation  District;  Nebrasita  Public 
Power  District;  Notice  of  informal 
Settlement  Conference 

November  12, 1997. 

An  informal  settlement  conference 
will  be  convened  on  Monday,  November 


61498  Federal  Register  /  Vol.  62.  No.  222  /  Tuesday.  November  18.  1997  /  Notices 


24, 1997,  at  8:30  a.m.  at  the  ofBces  of 
the  Federal  Energy  Regulatory 
CommiBsion,  888  First  Street.  N£., 
Washington,  D.C  20426.  The  purpose  of 
this  off-the-record  meeting  is  to  explore 
the  possible  settlement  of  any  contested 
issue.  If  necessary,  the  conference  will 
continue  to  Tuesday,  November  25. 
1997.  Any  person  appearing  at  the 
conference  in  a  representative  capacity 
must  be  authorized  to  negotiate  and.  to 
the  extent  authorized  by  law,  settle 
matters  addressed  at  the  conference. 

Any  party,  as  defined  by  18  UK 
385.102(c),  is  invited  to  send  a 
representative  to  the  conference.  Any 
party  wishing  to  make  a  presentation  or 
needing  additional  information  should 
conUct  Merrill  F.  Hathaway  at  (202) 
208-O825,  or  John  A.  Schnagl  at  (202) 
219-2661. 

Liowtiod  A.  Watson,  |r.. 
Acting  Secretary. 

(FR  Doc.  97-30184  Filed  11-17-97;  8:45  ami 
■LUNO  COM  triT-et-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
ConiiniSBion 

[Docket  No.  RP97-167-00«] 

Coiumt)la  Qaa  Transmission 
Corporation;  Notica  of  Compiianca 
RHng 

November  12. 1997. 

Take  notice  that  on  November  6. 
1997.  Coliunbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Voltmie  No.  1. 
the  following  revised  tariff  sheet  with  e 
proposed  effactive  date  of  November  1, 
1997: 
Substitute  Fourth  Revised  Sheet  No.  456 

Columbia  states  that  the  revised  tariff 
sheet  is  being  filed  to  comply  with  the 
Federal  Energy  Regulatory 
Commission's  Letter  Order  issued 
October  27, 1997,  in  Docket  No.  RP97- 
167-008.  The  Order  directed  Coliunbia 
to  file  a  revised  tariff  Sheet  No.  456  to 
(1)  incorporate  by  reference  GISB 
standards  1.3.24. 1.3.25, 1.3.27. 1.3.31 
and  2.3.31,  and  (2)  to  reflect  Version  1.1 
as  the  effective  version  for  all  GISB 
standards,  with  the  exception  of  the 
Electronic  Delivery  Mechanism 
Standards  (4.x.x)  effective  November  1. 
1997  pursuant  to  Order  587-C. 
Columbia  sUtes  that  Substitute  Fourth 
Revised  Sheet  No.  456  also  reflects  the 
inclusion  of  GISB  standard  2.3.9  that 
was  included  on  the  pro  forma  tariff 
sheet  filed  April  30, 1997.  but  was 


inadvertently  omitted  from  Columbia's 
September  29,  1997  filing. 

Columbia  states  that  copies  of  its 
filings  have  been  mailed  to  all  of  its 
customers,  affected  State  Regulatory 
Commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing,  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
made  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  consider  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  such  protests  will  not  serve 
to  make  protestants  parties  to  this 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Unwood  A.  WatM0,  )r. 
Acting  Secntaiy. 

[FR  Doc.  97-30189  Filed  11-17-97;  8:45  un] 
MUMG  OODC  Sn7-«1-H 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Dodwl  No.  RP97-ie6-00q 

Columbia  Gulf  Tranamlsalon 
Company;  Notica  of  Compiianca  HIing 

November  12, 1997. 

Take  notice  that  on  November  6. 
1997,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volimie  No.  1, 
the  following  revised  tariff  sheets  with 
the  proposed  effective  date  of  November 
1,1997: 

Fourth  Revised  Sheet  No.  130 
Substitute  Sixth  Revised  Sheet  Na  154 
Substitute  Pint  Revised  Sheet  No.  288 

Columbia  Gulf  states  that  the  revised 
tariff  sheets  are  being  filed  to  comply 
with  the  Commission's  Letter  Order 
(Order)  issued  October  27,  1997,  in 
Docket  No.  RP97-166-0G8.  The  Order 
directed  Colimibia  Gulf  to  file  revised 
Sheet  Nos.  154  and  286,  from  its 
September  29, 1997,  filing  to  include 
certain  omitted  items  and  to  more  fully 
comply  with  Order  587-C.  Columbia 
Gulf  states  that  Substitute  Sixth  Revised 
Sheet  No.  154  reflects  the  pro  forma 
language  for  tariff  sections  6.2  (a)  and 
(b)  as  approved  in  the  Jxme  11, 1997, 
order  in  these  proceedings.  Columbia 
Gulf  further  states  that  Substitute  First 
Revised  Sheet  No.  286  incorporates 


GISB  standards  2.3.31,  and  to  reflect 
Version  1.1  as  the  November  1. 1907. 
effective  version  for  all  GISB  standards, 
with  the  exception  of  the  Electronic 
Delivery  Mechanism  Standards  (4.x.x).- 
Fourth  Revised  Sheet  No.  130  has  been 
revised  to  reflect  the  proper  continued 
number  sequencing  from  Fifth  Revised 
Sheet  No.  129. 

Columbia  Gulf  states  that  copies  of  its 
filings  have  been  mailed  to  all  of  its 
customers,  affected  State  Regulatory 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing,  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
made  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  consider  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  such  protests  will  not  serve 
to  make  protestants  parties  to  this 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Unwood  A.  WatMHif  Jr., 
Acting  Secretary. 

(FR  Doc.  97-30188  Filed  ll-17-«7;  8:45  am) 
I  oooc  sriT-oi-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commission 

[Dodiat  Na  RP«7-168-4»q 

Cova  Point  LNG  Umltad  Partnarahip; 
Notica  of  TarmRling 

November  12. 1997. 

Take  notice  that  on  November  6, 
1997,  Cove  Point  LNG  Limited 
Partnership  (Cove  Point)  tendered  for 
filing  to  bwome  a  part  of  Cove  Point's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  following  revised  tariff  sheets 
to  be  effective  November  1. 1997: 

Substitute  Second  Revised  Sheet  No.  99 
Substitute  Second  Revised  Sheet  No.  136 

Cove  Point  states  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Office  of  Pipeline 
Regulation's  letter  order  of  October  27. 
1997,  requiring:  (1)  GISB  standards 
being  incorporated  by  reference  to 
reflect  Version  1.1  of  GISB's  standards; 
and  (2)  Cove  Point  to  incorporate  GISB 
Standard  1.3.28  by  reference  or  through 
verbatim  incorporation  of  this  standard 
into  Cove  Point's  tariff,  but  not  by  both 
means. 
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Cove  Point  states  that  copies  of  the 
filing  were  served  upon  Cove  Point's 
customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  cm  file  with  the  Conmiission  and  are 
available  for  public  inspection. 
Linwood  A.  Watsni.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-30185  Filed  11-17-97;  8:45  am] 
MUMQ  CODE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commiaaion 

[Dodcet  Na  RP97-34«-00(q 

Equitrans.  LP.;  Notica  of  Informal 
Setttamant  Confsrenca 

November  12, 1997. 

Take  notice  that  an  informal 
settiement  conference  will  be  convened 
in  this  proceeding  on  November  20, 
1997  at  9:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Stiwt.  N.E..  Washington,  D.C, 
20426.  for  the  purpose  of  exploring  the 
possible  settiement  of  the  above- 
referenced  docket 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  C^  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  208-1602 
or  Donald  Williams  at  (202)  208-0743. 
Linwood  A.  Walion,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-30191  Filed  11-17-97;  8:45  am] 

BILUNG  COOE  SriT-OI-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Docket  No.  RP97-178-007] 

Kern  Rhrar  Gas  Transmission 
Company;  Notica  of  Compiianca  Rling 

November  12, 1997. 

Take  notice  that  on  November  6. 
1997.  Kern  River  Gas  Transmission 
Company  (Kem  River)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  the  following 
tariff  sheets,  to  become  effective  as 
indicated: 

Tariff  Sheets  To  Be  Efiactive  Jnne  1, 1997 

Fourth  Revised  Sheet  No.  127 

Original  Sheet  No.  127B 

2nd  Substitute  Original  Sheet  No.  136 

Tariff  Slieets  To  Be  EflBcttve  Angnst  l,  1997 

First  Revised  Sheet  No.  127B 
Substitute  First  Revised  Sheet  No.  128 
Substitute  First  Revised  Sheet  No.  139 

Tariff  Sheets  To  Be  Efioctive  Novenber  1, 
1997 

Substitute  Second  Revised  Sheet  No.  128 
Substitute  Second  Revised  Sheet  No.  130 
Substitute  Second  Revised  Sheet  No.  139 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  GISB-related  orders 
issued  October  1 ,  1997  in  Docket  No. 
RP97-178-004  and  October  22, 1997  In 
Docket  No.  RP97-1 78-006. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  97-30190  Filed  ll-17-fl7:  8:45  am] 
BouNQ  COOE  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

CDoctot  Ne.  CP9e  W  OOO) 

K  N  Wattanbarg  Tranamiaaion  LLC; 
Notica  of  SItaVlait 

November  12, 1997. 

On  November  19,  1997,  the  Office  of 
Pipeline  Regulation  (OPR)  staff  will 
conduct  an  inspection  of  the  route 
proposed  by  K  N  Wattenberg 
Transmission  Limited  Liability 
Company  (KNW)  for  its  Front  Runner 
Pipeline.  The  proposed  route,  crossing 
portions  of  Weld  and  Adams  Counties, 
Colorado,  will  be  inspected  from  a 
helicopter  and/or  an  automobile.  The 
aerial  inspection  voll  begin  at 
Centennial  Airport  in  south  Denver,  at 
8:00  a.m.  ff  weather  conditions  preclude 
an  aerial  inspection,  a  ground 
inspection  will  be  conducted  using  an 
automobile  originating  at  a  location  to 
be  determined.  Representatives  of  KNW 
will  accompany  the  OPR  staff. 

All  interested  parties  may  attend, 
althou^  those  planning  to  attend  must 
provide  their  own  transportation. 

For  further  information,  please 
contact  Paul  McKee  of  the 
Commission's  Office  of  External  AfEairs 
at  202-208-1088. 
Robert  J.  Coplna. 

Deputy  Director.  Office  of  Pipeline 
Regulation. 

[FRDoc.  97-30234  Filed  11-17-97;  8:45  am] 
I  COOK  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiaaion 

{Docket  No.  CP9e-e7-000] 

Koch  Gateway  Pipeline  Company; 
Notica  of  Raquaat  Under  Blanicet 
Authorization 

November  12, 1997. 

Take  notice  that  on  November  4. 
1997.  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  600  Travis  Street. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP98-67-000,  a  request,  pursuant  to 
Sectious  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and  18 
CFR  157.216),  for  authorization  to 
abandon  by  removal  an  inactive  1-inch 
delivery  tap,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-430-000, 
purauant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
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Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  abandon 
by  removal  a  1-inch  tap  that  formerly 
served  the  David  Monteleone  Duck 
Himting  Club  on  behalf  of  Louisiana  Gas 
Services  (LGS),  a  local  distribution 
company,  in  St.  Charles  Parish, 
Louisiana.  Koch  Gateway  states  that  the 
duck  club  has  converted  to  electricity 
and  no  longer  requires  natural  gas 
service.  Koch  Gateway  describes  the  tap 
as  a  farm  tap,  originally  certificated  in 
FPC  Docket  No.  G-232,  and  located  on 
Koch  Gateway's  transmission  pipeline 
designated  as  Index  276.  Koch  Gateway 
~lias  included  in  the  filing  a  copy  of  a 
fecsimile  communication  from  LGS 
indicating  that  it  has  no  ob|ection  to  the 
proposed  abandonment  Koch  Gateway 
indicates  that  the  Louisiana  Public 
Service  Commission  has  been  notified 
of  this  filing. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Conunission, 

file  pursuant  to  Rule  214  of  the         

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Walaoii.  Jr., 
Acting  Secretary. 
(FR  Doc.  97-30182  Filed  11-17-97;  8:45  am] 

BHJJNO  CODE  a717-01-M 


DEPAFrrMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP98-72-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
AuttHxizatlon  ^ 

November  12. 1997. 

Take  notice  that  on  November  5. 
1997,  NorAm  Gas  Transmission 
Company  (NGT).  525  Milam  Street,  P.O. 
Box  21734.  Shreveport.  Louisiana 
71151.  filed  in  Docket  No.  CP98-72-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  18  CFR  157.211) 


for  authorization  to  construct  and 
operate  delivery  taps  and  regulators, 
located  in  Arkansas  County,  Arkansas, 
under  NGT's  blanket  certificate  issued 
in  Docket  Nos.  CP82-384-000  and 
CP82-384-O01.  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

NGT  proposes  to  operate  uiuler 
Subpart  G  of  Part  284  of  the 
Commission's  Regulations  a  1-inch  tap 
and  first-cut  regulator,  previously 
constructed  under  Section  311  of  the 
Natiual  Gas  Policy  Act  and  Subpart  B, 
Part  284  of  the  Commission's 
Regulations.  NGT  declares  these 
facilities,  previously  constructed  in 
August,  1997.  will  provide  gas  to 
ARKLA,  a  division  of  NorAm  Energy 
Corporation  (ARKLA),  on  NGT's  Line 
TM-10,  located  in  Arkansas  County, 
Arkansas.  NGT  states  the  tap  was 
constructed  at  a  cost  of  approximately 
$2,556  and  ARKLA  will  reimburse  NGT 
$1,750  of  this  cost.  NGT  submits  the 
estimated  volumes  to  be  delivered 
through  these  facilities  are  1,000  Dth 
annually  and  100  Dth  on  a  peak  day. 

In  addition,  NGT  proposes  to 
construct,  own.  and  operate  up  to 
sixteen  1-inch  delivery  taps  and  first-cut 
regulators  currenUy  being  negotiated,  all 
to  serve  ARKLA,  on  NGT's  Une  TM-10, 
located  in  Arkansas  Coimty,  Arkansas, 
at  a  cost  of  $2,556.  with  ARKLA 
reimbursing  NGT  $1,750  of  this  cost. 

NGT  states  that  for  each  of  these 
proposed  taps  ARKLA  will  construct,  at 
ite  own  cost,  and  donate  to  NGT,  either 
a  1-inch  or  2-inch  meter  station,  and 
NGT  will  construct  and  install  the  1- 
inch  tap  and  first-cut  regulator.  NGT 
asserts  they  will  own  and  operate  all  of 
the  facilities.  NGT  declares  the 
estimated  annual  and  peak  day  voliunes 
for  each  tap  ranges  from  1,000  to  6,000 
Dth  and  50  to  200  Dth,  respectively. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

(FRDoc.  97-30183  Filed  11-17-97;  8:45  am] 

aiuMQ  oooc  «n7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  RP97-164-00SI 

Texas-Ohio  Pipeline,  Inc.;  Notice  of 
Compliance  Hiing 

November  12. 1997. 

Take  notice  that  November  6, 1997, 
Texas-Ohio  Pipeline.  Inc.  (TOP), 
tendered  for  filing  to  become  part  of  ita 
FERC  Gas  Tariff.  Original  Voliune  No.  1, 
Substitute  First  Revised  Sheet  No.  78, 
with  a  proposed  effective  date  of 
November  1, 1997. 

TOP  states  that  this  tariff  sheet  is 
being  filed  to  comply  with  the  Letter 
Order  issued  on  October  27. 1997.  by 
the  Director  of  the  Office  of  Pipeline 
Regulation  Pirector)  in  Docket  No. 
RP97-164-004.  In  that  Letter  Order,  the 
Director  accepted  tariffs  sheets  filed  by 
TOP  on  October  2, 1997  in  compliance 
with  the  Commission's  June  30, 1997 
Letter  Order,  subject  to  TOP  refiling 
sheet  No.  78  to  reflect  certain  minor 
modifications.  TOP  states  that  the 
proposed  substitute  tariff  sheet 
incorporates  the  modifications  as 
directed  in  the  October  27, 1997  Letter 
Order. 

TOP  further  states  that  copies  of  this 
filing  have  been  served  on  "TOP's 
jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regidations.  All  such  protesta  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  wit  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataon.  Jr. 
Acting  Secretary. 

[FR  Doc.  97-30188  Filed  11-17-97;  8:45  am] 
BIUJNO  CODC  STtT-ai-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conmiiaaion 

[Doctot  Na  RP«7-l6»-007] 

Waetgai  intaratata,  Inc.;  Notice  ql 
Complianoa  Filing 

Novembor  12, 1997. 

Take  notice  that  November  6, 1997, 
WestCai  Interstate,  Inc.  (WGI),  tendered 
for  filing  to  become  part  of  ita  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  First 
Revised  Tariff  Sheet  No.  29A  and 
Substitute  First  Revised  Sheet  No.  92. 
widi  a  proposed  e£CBCtive  date  of 
November  1, 1997. 

WC^  state^that  these  tariff  sheeU  are 
being  filed  to  comply  vdth  the  Letter 
Order  issued  on  October  22. 1997,  by 
tlie  Director.  Office  of  Pipeline 
Regulation,  in  Docket  No.  RP97-163- 
005.  In  that  Letter  Order,  the  Director 
accepted  WGI's  tariff  sheeta  filed 
Octc4)er  2. 1997.  to  comply  with  the 
Commission's  Septembw  22, 1997 
"Order  on  Compliance  Filing,"  subject 
to  WGI  refiling  tariff  sheeta  to  reflect 
certain  minor  modifcations.  WGI  states 
that  the  above  tariff  sheeta  incorporate 
the  modifications  as  directed  in  the 
October  22, 1997  Letter  Order. 

WGI  further  states  that  copies  of  this 
filing  have  been  served  on  WGI's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protesta  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protesta 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refisrence 
Room. 

Linwood  A  Watson,  fr.. 
Acting  Secretary. 

(FR  Doc.  97-30187  Filed  11-17-97: 8:45  am] 
BHJJNO  CODE  enr-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-69a4-1] 

Add  Rain  Program:  Draft  Permit 
Modifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Notice  of  draft  permit 
modifications. 


•UMMARY:  Tlte  Environmental  Protection 
Agency  (EPA)  is  issuing  for  comment 
draft  Phase  I  Acid  Rain  permit 
modifications  including  nitrogen  oxi(fos 
(NOx)  compliance  plans  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  parts  72  and  76).  Because  the 
Agency  does  not  anticipate  receiving 
adverse  commenta.the  permit 
modifications  are  also  being  issued  as  a 
direct  final  action  in  the  notice  of 
permit  modifications  published 
elsewhere  in  today's  Federal  Register. 

DATES:  Commenta  on  the  draft  permit 
modifications  must  be  received  by 
December  18, 1997,  or  the  date  of 
publication  of  a  similar  notice  in  a  local 
newspaper. 

AOOREStES;  Administrative  Records. 
The  adininistrative  record  for  the 
permita.  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  houra  at  the  following 
locations:  for  planta  in  Maryland, 
Pennsylvania,  or  West  Virginia,  EPA 
Region  3.  841  Chestnut  Building, 
Philadelphia.  PA.  19107;  for  planta  in 
Florida,  Georgia.  Kentudcy,  and 
Mississippi,  EPA  Region  4, 100  Alabama 
Street,  SW,  Atlanta,  GA.  30303. 

Commenta.  Send  commenta,  requesta 
for  public  hearings,  and  requesta  to 
receive  notices  of  future  actions  to:  for 
planta  in  Maryland,  Pennsylvania,  or 
West  Viriginia,  EPA  Region  3,  Air, 
Radiation,  and  Toxics  Division,  Attn: 
Linda  Miller  (address  above);  for  planta 
in  Florida,  Geoi^gia,  Kentucl^,  and 
Mississippi,  EPA  Region  4.  Air. 
Pesticides  and  Toxics  Management 
Division,  Attn:  Scott  Davis  (address 
above).  Submit  commenta  in  duplicate 
and  identify  the  permit  to  which  the 
commenta  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  unite  in  the 
plan.  All  timely  commenta  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
or  issues  not  relevant  to  the  permit 
modification. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  bearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  virill 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  For 
planta  in  Maryland,  Pennsylvania,  or 
West  Viriginia,  call  Linda  Miller,  (215) 
566-2068;  for  planta  in  Florida,  Georgia, 


Kentucky,  and  Mississippi,  call  Scott 
Davis,  (404)  562-9127. 
SUPPLBeiTARY  MFORMATION:  ff  no 
significant,  adverse  commenta  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
permit  modifications  and  die  permit 
modifications  issued  as  a  direct  final 
action  in  the  notice  of  permit 
modifications  published  elsewhere  in 
today's  Federal  RegistBr  will 
automatically  become  final  on  the  date 
specified  in  that  notice.  If  significant, 
adverse  commenta  are  timely  received 
on  any  permit  modification,  that  permit 
modification  in  the  notice  of  permit 
modifications  will  be  withdrawn  and 
public  comment  received  on  that  permit 
modification  based  on  this  notice  of 
draft  permit  modifications  will  be 
addrnsed  in  a  subsequent  notice  of 
permit  modification.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
permit  modifications,  any  parties 
interested  in  commenting  shouJd  do  so 
during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  permit  modifications, 
see  the  information  provided  in  the 
notice  of  permit  modifications 
elsewhere  in  today's  Federal 


Dated:  November  12, 1997. 
Janka  K.  W^nar, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Progrcuns,  Office  of  Air  and 
Radiation. 

[FR  Doc.  97-30238  Filed  11-17-97:  8:45  am] 
BttuMQ  ooM  tmn  CIO  r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6«23-0] 

Add  Rain  Program:  Permit 
Modifications 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  permit  modifications. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  issuing,  as  a  direct  final 
action.  Phase  I  Acid  Rain  permit 
modifications  including  nitrogen  oxides 
(NOx)  compliance  plans  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  parte  72  and  76).  Because  the 
Agency  does  not  anticipate  receiving 
adverse  commenta,  the  exemptions  are 
being  issued  as  a  direct  final  action. 
0ATE8:  The  permit  modifications  issued 
in  this  direct  final  action  will  be  final 
on  December  29, 1997  or  40  days  after 
publication  of  a  similar  notice  in  a  local 
publication,  whichever  is  later,  unless 
significant,  adverse  commenta  are 
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received  by  December  18. 1997  or  30 
days  after  publication  of  a  similar  notice 
in  a  local  publication,  whichever  is 
later.  If  significant,  adverse  comments 
are  timely  received  on  any  permit 
modification  in  this  direct  final  action, 
that  permit  modification  will  be 
writhdrawn  through  a  notice  in  the 
Federal  Register. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
locations:  for  plants  in  Maryland, 
Pennsylvania,  or  West  Virginia.  EPA 
R^on  3.  841  Chestnut  Building. 
Philadelphia,  PA,  19107;  for  plants  in 
Florida,  Georgia,  Kentucky,  or 
Mississippi,  EPA  Region  4. 100  Alabama 
Street,  SW,  Atianta.  GA,  30303. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to:  for 
plants  in  Maryland.  Pennsylvania,  or 
West  Virginia.  EPA  Region  3,  Air, 
Radiation,  and  Toxics  Division,  Attn: 
Linda  Miller  (address  above);  fbr  plants 
in  Florida,  Georgia,  Kentucky,  or 
Mississippi.  EPA  Region  4.  Air. 
Pesticides  and  Toxics  Management 
Division.  Attn:  Scott  Davis  (address 
above).  Submit  comments  in  duplicate 
and  identify  the  permit  to  which  the 
comments  apply,  the  commenter's 
name,  addreuss,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  all  units  in  the 
plan.  All  timely  comments  will  be 
considered,  except  those  pertaining  to 
standard  provisions  under  40  CFR  72.9 
or  issues  not  relevant  to  the  permit  or 
the  permit  modification. 

Hean/igs.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Maryland.  Pennsylvania,  or 
West  Virginia,  call  Linda  Miller,  (215) 
566-2068;  for  plants  in  Florida,  Georgia. 
Kentucky,  or  Mississippi,  call  Scott 
Davis.  (404)  562-9127. 
SUPPt.EMBITARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
^"promulgating  rules  and  issuing  permits 
to  emission  sources  subject  to  the 
program.  In  today's  action,  EPA  is 
approving  permit  modifications  that 
include  approval  of  emissions  averaging 
plans  for  NOx-  Under  each  year  in  each 
plan,  the  actual  Bt'  -weighted  annual 


average  emission  rate  fbr  the  luiits  in  the 
plan  shall  be  Irss  than  or  equal  to  the 
Btu-weighted  annual  average  rate  for  the 
same  units  had  they  each  been  operated, 
during  the  same  period  of  time,  in 
compliance  with  the  applicable 
emission  limitation  in  40  CFR  76.5.  For 
each  unit  in  the  plan,  each  plan  also 
includes  emission  limits  and/or  annual 
heat  input  limits,  with  which  the  units 
must  comply  if  the  requirement 
concerning  the  Btu-weighted  average 
emission  rate  for  the  units  as  a  group  is 
not  met  The  following  plans  are  being 
approved: 

R  P  Smith  units  9  and  11  in  Maryland, 
Armstrong  units  1  and  2.  and  Mitchell 
unit  33  in  Pennsylvania,  and  Albright 
units  1,  2,  and  3,  Fort  Martin  unit  1, 
Harrison  units  1,2,  and  3,  and  Pleasants 
units  1  and  2  in  West  Virginia  will  each 
comply  with  three  identical  NOx 
averaging  plans,  one  for  each  year, 
1997-1999.  The  designated 
representative  is  Donald  R.  Feenstra. 

Bowen  units  IBLR,  2BLR,  3BLR.  and 
4BLR.  Hammond  units  1,  2.  3.  and  4, 
Jack  McDonough  units  MBl  and  MB2. 
Wansley  units  1  and  2,  Yates  units 
YIBR.  Y2BR.  Y3BR,  Y4BR,  Y5BR. 
Y6BR,  and  Y7BR,  Arkwright  units  1.  2. 
3.  and  4.  Harllee  Branch  unit  2.  Mitchell 
unit  3.  Scherer  unit  3,  Kraft  units  1,  2, 
and  3,  and  Mcintosh  unit  1  in  Georgia 
will  each  comply  with  a  NOx  averaging 
plan  for  1997-1999.  The  designated 
representative  is  R.  H.  Haubein.  Jr. 

Crist  units  4.  5,  6,  and  7,  and  Scholz 
units  1  and  2  in  Florida,  and  )ack 
Watson  units  4  and  5  and  Victor ). 
Daniel  units  1  and  2  in  Mississippi  will 
each  comply  with  a  NOx  averaging  plan 
for  1997-1999.  The  designated 
representative  is  Robert  G.  Moore. 

E  W  Brown  units  1,2,  and  3.  Ghent 
unit  1.  and  Green  River  unit  5  in 
Kentucky  will  each  comply  with  three 
identical  NOx  averaging  plans,  one  for 
each  year.  1997-1999.  The  designated 
representative  is  Wayne  T.  Lucas. 

Dated:  November  12, 1997. 
Janice  K.  Wagner. 

Acting  Director,  Acid  Rain  Division.  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

IFR  Doa  97-30239  Filed  11-17-97;  8:45  am] 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

[FRL-6922-«] 

Acid  Rain  Program:  Notice  of  Draft 
Pttase  II  Acid  Rain  Permits 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 


ACTXW:  Notice  of  draft  Phase  D  acid  rain 
permits.  

StJMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  draft  Phase 
n  acid  rain  permits  to  3  affiected  sources 
in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  part  72). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  conunents,  the  draft 
permits  are  also  being  issued  as  a  direct 
final  action  in  the  notice  of  final  acid 
rain  permits  published  elsewhere  in 
today's  Federal  Eegister. 
DATES:  Comments  on  the  draft  permits 
proposed  by  this  action  must  be 
received  on  or  before  December  18. 1997 
or  30  days  after  publication  of  a  similar 
notice  in  a  local  newspaper. 
ADDRESSES:  Adnunistnitive  Recortis. 
The  administrative  record  fbr  each  draft 
permit,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
locations: 

For  Deseret  Bonanza  in  Utah:  U.S.  EPA 
Region  8,  Air  Program,  999  18th  St, 
Suite  500,  Denver,  CO  80202-2466; 
For  Navajo  in  Arizona  and  Four  Comers 
in  New  Mexico:  U.S.  EPA  Region  9, 
75  Hawthorne- St.,  San  Francisco,  CA 
94105. 

Cbniineiits.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to: 
For  Deseret  Bonanza  in  Utah:  Richard 
Long.  Air  Program  Director.  Office  of 
Pollution  Prevention.  State  and  Tribal 
Assistance.  (8P2-A)  (address  above); 
For  Navajo  in  Arizona  and  Four  Comers 
in  New  Mexico:  David  Howekamp. 
Director,  Air  and  Toxics  Division,  (A- 
5-2)  (address  above). 
Submit  all  comments  in  duplicate  and 
identify  the  draft  permit  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  niunber, 
and  the  commenter's  interest  in  the 
'  matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  units 
covered  by  the  draft  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  and  issues  not 
relevant  to  the  draft  permit 

Hearings.  To  request  a  public  hearing 
on  a  draft  permit,  submit  a  written 
'    request  stating  the  issues  proposed  to  be 
raised  in  the  hearing  and  explaining 
how  a  hearing  will  contribute  to  the 
decision-malting  process.  EPA  may 
schedule  a  hearing  if  EPA  finds  that  it 
will  contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  draft  permit 
FOR  FURT>1ER  MPORMATION  CONTACT:  For 
Deseret  Bonanza  in  Utah:  Mike  Owens. 
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U.S.  EPA  Region  8,  (303)  312-6440;  fbr 
Navajo  in  Arizona  and  Four  Comers  in 
New  Mexico:  Robert  Baker.  U.S.  EPA 
Region  9.  (415)  744-1258. 
SUPPt.EMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
permits  and  the  permits  issued  as  a 
direct  final  action  in  the  notice  of  final 
acid  rain  permits  published  elsewhere 
in  today's  Federal  Register  will 
automatically  become  final  on  the  date 
specified  in  that  notice.  If  significant, 
adverse  conunents  are  timely  received 
on  any  draft  permit,  that  permit  in  the 
notice  of  final  acid  rain  permits  will  be 
%vithdrawn.  Because  the  Agency  will  not 
institute  a  second^comment  period  on 
this  notice  of  draft  acid  rain  permits, 
any  parties  interested  in  commenting 
should  do  so  during  this  comment 
period. 

For  further  information  and  a  detailed 
description  of  the  pennits,  see  the 
information  provided  in  the  notice  of 
final  acid  rain  permits  elsewhere  in 
today's  Federal  Regiitar. 

Dated:  November  12, 1997. 
lanice  K.  Winner. 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  C^ce  of  Air  and 
Radiation. 

[PR  Doc.  97-30246  Filed  11-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

CFIIL-6923-1] 

Add  Ram  Program:  Notica  of  DIract 
Final  Phase  II  Add  Rain  Psrmits 

AGENCY:  Environmoital  Protection 

Agency  (EPA). 

ACTKM:  Notice  of  final  add  rain  permits. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issiung,  as  a  direct 
final  action.  Phase  II  acid  rain  permits 
to  3  affected  sources  in  accordance  with 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72).  Because  the  Agency  does 
not  anticipate  receiving  adverse 
comments,  the  pennits  are  being  issued 
as  a  direct  final  action. 
DATES:  Each  of  the  permits  issued  in  this 
direct  final  action  will  be  final  on 
December  29, 1997  or  40  days  after 
publication  of  a  similar  notice  in  a  local 
newspaper,  whichever-is  later,  unless 
significant,  adverse  comments  are 
received  by  December  18. 1997  or  30 
days  after  publication  of  a  similar 
dociunent  in  a  local  newspaper, 
whichever  is  later.  If  significant,  adverse 
comments  are  timely  received  on  any 


permit  in  this  direct  fihal  action,  that 
permit  will  be  withdrawn  through  a 
notice  in  the  Federal  Isgiater. 

ADDRESSES:  Administrative  Records. 
The  adnunistrative  record  for  each  draft 
permit,  except  information  protected  as 
confidential,  may.  be  viewed  during 
normal  operating  hours  at  the  followring 
locations: 

For  E)eseret  Bonanza  in  Utah:  U.S.  EPA 
Region  8,  Air  Program,  999  18th  St, 
Suite  500,  Denver,  CO  80202-2466; 

For  Navajo  in  Arizona  and  Four  Comers 
in  New  Mexico:  U.S.  EPA  Region  9, 
75  Hawthome  St.,  San  Francisco,  CA 
94105. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

Deseret  Bonanza  in  Utah:  Mike  Owens, 
U.S.  EPA  Region  8.  (303)  312-6440;  for 
Navajo  in  Arizona  and  Four  Comers  in 
New  Mexico:  Robert  Baker.  U.S.  EPA 
Region  9.  (415)  744-1258. 

SUPPLEMENTARY  INFORMATKM:  Public 
comments  received  on  any  permit  in 
this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denial  of  an  acid 
rain  permit  based  on  the  relevant  draft 
permit  in  the  notice  of  draft  acid  rain 
permits  that  is  published  elsewhere  in 
today's  Federal  Register  and  that  is 
identical  to  this  diroct  final  action. 

U.S.  EPA  is  issuing,  under  40  CFR 
72.74.  Phase  n  acid  rain  permits  that 

specify  the  followiltg  annnnl  suIfUT 

dioxide  emission  allowances  and 
compliance  plans  for  the  following 
affected  sources: 

Region  8 

Bonanza  in  Utah:  10,709  allowances 
for  unit  1-1.  The  designated 
representative  is  F.  Elgin  Ward. 

Region  9 

Navajo  in  Arizona:  26.009  allowances 
for  unit  1.  24,062  allowances  for  unit  2. 
and  24,840  allowances  for  unit  3.  The 
designated  representative  is  Nils  L 
Larson. 

Four  Comers  in  New  Mexico:  3,565 
allowances  for  unit  1,  3,561  allowances 
for  unit  2, 4,443  allowances  for  unit  3, 
12,406  allowances  for  unit  4,  and  13,170 
allowances  for  unit  5.  The  designated 
representative  is  John  R.  Denman. 

The  number  of  allowances  allocated 
to  these  units  by  U.S.  EPA  may  change 
in  a  1998  revision  to  40  CFR  part  73 
Tables  2,  3,  and  4.  Such  a  change  will 
not  necessitate  a  revision  to  the  unit  SO2 
allowance  allocations  identified  in  the 
pennits  for  these  affected  sources  (See 
40  CFR  72.84). 


Dated:  November  12, 1907. 
Janice  K.  Wagner, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation.  v 

IFR  Doc.  97-30247  Filed  11-17-97;  B:4S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRI-692S-4] 

Add  Rain  Pre  qram:  Notica  Of  a  DIract 
nnal  Opt-In  Permit 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Notice  of  a  direct  final  opt-in 
(>ennit. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  an  opt-in  permit  to 
Dairyland  Power  Cooperative's  Alma 
facility  in  Wisconsin  in  accordance  with 
the  Acid  Rain  Permits  and  Opt-in 
regulations  (40  CFR  parts  72  and  74, 
respectively).  Because  the  Agency  does 
not  anticipate  receiving  adverse 
comments,  the  permit  is  being  issued  »» 
a  direct  final  action. 
DATES:  The  pennit  issued  in  this  direct 
final  action  wall  be  final  on  December 
29, 1997  or  40  days  after  publication  of 
a  similar  notice  in  a  local  newspaper, 
whichever  is  later,  unless  significant, 
adverse  comments  are  received  by 
December  18, 1997  or  30  days  after 
publication  of  a  similar  doc\unent  in  a 
local  newspaper,  whichever  is  later.  If 
significant,  adverse  comments  are 
timely  received  on  the  permit  in  this 
direct  final  action,  the  permit  will  be 
withdrawn  through  a  notice  in  the 
Federal  Register. 

ADDRESSES:  Administrative  Record.  The 
administrative  record  for  the  draft 
permit,  except  information  protected  te 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
location:  U.S.  EPA  Region  5,  77  West 
Jackson  Blvd.,  Chicago,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Valenziano,  U.S.  EPA  Region  5, 
(312) 886-2703. 

SUPPLEMENTARY  INFORMATION:  Public 
comments  received  on  the  permit  in  this 
direct  final  action  in  which  significant, 
adverse  comments  are  timely  received 
will  be  addressed  in  a  subsequent 
issuance  or  denial  of  an  opt-in  permit 
based  on  the  draft  opt-in  pennit  in  the 
notice  of  a  draft  opt-in  permit  that  is 
published  elsewhere  in  today's  Federal 
Register  and  that  is  identical  to  this 
direct  final  action. 

The  Opt-in  Program,  as  part  of  the 
Acid  Rain  Program,  is  designed  to  allow 
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certain  non-utiUty  units  that  are 
otherwise  not  obligated  to  participate  in 
the  Acid  Rain  Program  ("unaffected" 
units)  to  voluntarily  elect  to  become 
affected  and  subject  to  the  requirements 
of  the  Acid  Rain  Program.  As  such,  opt- 
in  units  must  hold  allowances  to 
account  for  sulfur  dioxide  emissions, 
monitor  emissions  in  the  same  way  that 
other  affected  sources  do,  and  apply  for 
and  obtain  an  opt-in  permit.  The  U.S. 
Environmental  Protection  Agency  is 
issuing  an  opt-in  {lermit  for  the  Alma 
facility  in  accordance  with  the  Acid 
Rain  Permits  and  Opt-in  regulations  (40 
CFR  parts  72  and  74,  respectively).  The 
opt-in  permit  for  Alma  specifies  the 
following  allowances  to  be  allocated 
annually  by  EPA  to  each  boiler  (unit)  at 
Alma:  537  for  each  year  1998  through 
2002  to  unit  Bl;  518  for  each  year  1998 
through  2002  to  unit  B2;  455  for  each 
year  1998  through  2002  to  imit  83. 

This  opt-in  permit  does  not  affect  the 
responsibility  of  units  at  Alma  to  meet 
all  other  existing  local,  state,  and  federal 
requirements  related  to  sidfur  dioxide. 
The  designated  representative  is  John  P. 
Leifer. 

Dated:  November  12, 1997. 
Jaaioe  K.  Waguaf, 

Acting  Dinctor,  Add  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc.  97-30249  FUed  11-17-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

{Fm.-6923-6] 

Acid  Rain  Program:  Notica  of  a  Draft 
Opt-in  Panntt 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  a  draft  opt-in  permit 

summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing  a  draft  opt- 
in  permit  to  Dairyland  Power 
Cooperative's  Alma  bcility  in 
Wisconsin  in  accordance  with  the  Acid 
Rain  Permits  and  Opt-in  regulations  (40 
CFR  parts  72  and  74,  respectively). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  the  draft 
permit  is  also  being  issued  as  a  direct 
final  action  in  the  notice  of  a  final  opt- 
in  permit  published  elsewhere  in 
today's  Federal  Register. 

DATES:  Comments  on  the  draft  permit 
proposed  by  this  action  must  be 
received  on  or  before  December  18, 1997 
or  30  days  after  publication  of  a  similar 
document  in  a  local  newspaper. 


ADDRESSES:  Administrative  Record.  The 
administrative  record  for  the  draft 
permit,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  the  following 
location:  U.S.  EPA  Region  5,  77  West 
Jackson  Blvd.,  Chicago,  Illinois. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  futiire  actions 
concerning  a  draft  permit  to:  David  Kee, 
Director,  Air  and  Radiation  Division 
(AT18J)  (address  above). 

Submit  all  comments  in  duplicate  and 
identify  the  commenter's  name,  address, 
and  telephone  number,  and  the 
commenter's  interest  in  the  matter  and 
affiliation,  if  any,  to  the  owners  and 
operators  of  all  units  covered  by  the 
draft  permit.  All  timely  comments  will 
be  considered,  except  thos?  pertaining 
to  standard  provisions  under  40  CFR 
72.9  and  issues  not  relevant  to  the  draft 
permit 

Healings.  To  request  a  public  hearing 
on  the  draft  permit,  submit  a  written 
request  stating  the  issues  proposed  to  be 
raised  in  the  hearing  and  explaining 
how  a  hearing  will  contribute  to  the 
decision-making  process.  EPA  may 
schedule  a  hearing  if  EPA  finds  that  it 
will  contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  draft  permit 
FOR  FURT>4ER  MFORMATKW  CONTACT:  Beth 
Valenziano.  U.S.  EPA  Region  5.  (312) 
886-2703. 

SUPPt.^teNTARY  MFORMATKM:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  the  draft 
permit  and  the  permit  issued  as  a  direct 
final  action  in  the  notice  of  a  final  opt- 
in  permit  published  elsewhere  in 
today's  Federal  Register  will 
automatically  become  final  on  the  date 
specified  in  that  notice.  If  significant, 
adverse  comments  are  timely  received 
on  the  draft  permit,  that  permit  in  the 
notice  of  a  Gnal  opt-in  permit  will  be 
withdrawn.  Because  the  Agency  will  not 
institute  a  second  comment  period  on 
this  notice  of  a  draft  opt-in  permit,  any 
parties  interested  in  commenting  should 
do  so  during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  permit,  see  the 
information  provided  in  the  notice  of  a 
final  opt-in  permit  elsewhere  in  today's 
Federal  Re^ster. 

Dated:  November  12, 1997. 
Janice  K.  Wagner, 

Acting  Director,  Acid  Rain  Division,  Office 
of  Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  97-30250  Filed  11-17-97;  8:45  am) 
HJJNQ  OOOC  (BM-aa-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-6922-8) 

Smttti's  Farm  Site;  Notica  of  Propoaad 
Sattlamant 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notipe  of  proposed  settlement 


':  Under  section  122(g)(4)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
Pub.  L.  99-499,  42  U.S.C.  9601  et.  seq., 
the  Environmental  Protection  Agency 
(EPA)  has  agreed  to  settle  claims  for 
response  costs  as  the  Smith's  Farm  Site, 
Sheperdsville,  Bullitt  CoUnty,  Kentucky, 
with  the  following  twenty  (20)  parties: 

(1.)  AC&S,  (2.),  American  Air  Filter 
Company,  Inc.,  (3.),  Beazer  East ,  Inc., 
(4.)  Chevron  U.S.A.,  Inc.,  (5.)  Conco, 
Inc.,  (6.)  Double  Envelope  Corporation, 
(7.)  Dover  Resources,  Inc.  (C.  Lee  Cook 
Division),  (8.)  Dow  Chemical  Company, 
(9.),  EJ.  du  Pont  de  Nemours  ft 
Company,  (10.)  Elf  Atochem  North 
America,  Inc.  (M  ft  T  Chemicals.  Inc.. 
and  Pennwalt.  Inc.).  (11.)  Flexible 
Materials,  (12.)  Grow  Group.  Inc..  (13.) 
Louisville  Gas  and  Electric  Company, 
(14.)  Louisville/)efferson  County 
Metropolitan  Sewer  District,  (15.), 
Monsanto  Company,  (16.)  Morton 
International,  Inc.,  (17.)  Philip  Morris, 
(18.)  Specialty  Systems  of  Ohio 
Construction,  Inc.,  (19.)  Tuscarora,  Inc. 
(formerly  Tuscarora  Plastics,  Inc.),  (20.) 
Whayne  Supply  Company. 

EPA  will  consider  public  comments 
on  the  proposed  settlements  for  thirty 
(30)  days.  EPA  may  withdraw  from  or 
modify  the  proposed  settlements  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  setUement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
settJements  are  available  from:  Ms. 
Paula  V.  Batchelor,  U.S.  Environmental 
Protection  Agency,  Region  4,  AUanta 
Federal  Center,  Program  Services 
Branch,  Cost  Recovery  Section,  61 
Forsyth  Street,  SW.,  AUanta,  Georgia 
30303-3104,  404-562-8887. 

Written  comments  must  be  submitted 
to  Mr.  Ray  Strickland  at  the  above 
address  within  thirty  (30)  days  from  the 
date  of  publication. 

Dated:  October  30, 1997. 
Jewell  A.  Harper, 

Acting  Director,  Waste  Management  Division. 
[FR  Doc.  97-30248  Filed  11-17-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notica  of  Public  Infomtation 
Coilaction(a)  Being  Ravie«wed  by  the 
Fadaral  Communicationa  Commiaaion 

November  12, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agraicies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  20, 1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difBcult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jbole3^cc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley®fcc.gov. 

SUPPLEiENTARY  INFORMATION: 

OMB  Control  No.:  3060-0444. 

Title:  Station  Construction/ 
Operational  Status  Inquiry. 

Form  No.:  FCC  800-A. 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Respondents:  Individuals  or 
households;  businesses  or  other  for 


profit;  small  businesses  or 
organizations. 

Number  of  Respondents:  11,500. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  (^Response:  On  occasion 
reporting  requirement 

Total  Annual  Burden:  11 ,500  hours. 

Needs  and  Uses:  The  Commission 
requests  this  collection  of  information 
as  a  method  for  licensees  to  provide 
information  to  verify  a  station  has  been 
placed  into  operation  and  to  notify  the 
Conunission  of  the  actual  number  of 
mobile  units  placed  in  operation  after 
license  grant.  From  this  data,  the 
Commission  is  able  to  determine  full 
capacity  channel  loading,  making 
fi^quencies  available  for  assignment  and 
modifying  or  cancelling  licenses.  The 
data  collected  ensures  licensees  are  not 
authorized  for  more  mobiles  than  they 
are  actually  using.  The  revision  is  being 
submitted  to  clarify  the  types  of  uses  of 
the  form  and  frequency  of  use.  We 
believe  that  this  use  is  already  cleared 
through  OMB  but  in  response  to  recent 
public  comment,  we  are  submitting  this 
clarification.  Except  under  limited 
circumstances,  certain  Part  90  licenses 
may  not  be  transferred  or  assigned 
unless  the  underlying  facility  is 
constructed.  This  form  will  also  be  used 
to  determine  compliance  with  the 
Commission's  construction  rules  when 
this  information  is  not  available  from 
either  a  previous  submission,  manual 
records,  or  currenUy  in  the  licensing 
database. 

Federal  Communicationfl  Ck>imni>sion. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-30193  Filed  11-17-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


(FEMA-1190-DR] 

Nebraska;  Major  DIaaatar  and  Ralatad 
Oatamiinationa 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-1190-DR),  dated  November  1. 
1997.  and  related  determinations. 
EFFECTIVE  DATE:  November  1. 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Maiuigement  Agency,  Washington,  DC 
20472,  (202)  646-3260. 


SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
November  1, 1997,  the  President 
declared  a  major  disaster  under  the 
authorify  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.), 
as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nebraslca, 
resulting  from  severe  snow  storms,  rain,  and 
strong  winds  on  October  24-26, 1997.  is  of 
sufBcient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emei^gency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  tliat  such  a  major  disaster 
exists  in  the  State  of  Nebraska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide 
reimbursement  for  debris  removal  and 
emergency  protective  measures  under  the 
Public  Assistance  program,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  nipplemental,  any  Federal  funds  provided 
under  the  Stafibrd  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  F*ublic  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh,  Jr.  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  OfBcer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

Reimbursement  for  debris  removal  and 
emergency  protective  measures  under  the 
PubUc  Assistance  program  will  be  provided 
for  the  cotmties  of  Adams,  Banner,  Bu£hlo, 
Butler,  Cass,  Cheyenne,  Clay,  Custer, 
Dawson,  Douglas,  Fillmore,  Franklin.  Furnas, 
Frontier,  Gosper,  Hall,  Hamilton,  Hitchcock, 
Harlan,  Hayes,  Kearney,  Kimball,  Lancaster, 
Lincoln,  Nuckolls,  Otoe,  Phelps,  Polk,  Red 
Willow,  Saline.  Sarpy,  Saunders,  Scotts 
Blufif,  Seward.  Thayer.  Washington.  Webster, 
and  York. 

All  counties  within  the  State  of 
Nebraska  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  ProgFam. 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

|^MaL.Wttt. 

IXrector. 

[FR  Docl  97-30236  Filed  ll-17-e7;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Meetings;  Radiological 
Emergency  Preparedness  (REP) 
Program  Strategic  Review 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice  of  public  meetings. 


SUMMARY:  FEMA  announces  the 
following  public  meetings: 

Name:  REP  Program  Strategic  Review 
At-Large  Stakeholder  Meetings. 

Dates:  The  public  meetings  will  be 
held  in  San  Francisco,  California,  on 
December  2, 1997;  St  Louis.  Missouri, 
on  December  4. 1997;  and  Washington. 
DC  on  December  5. 1997.  Any 
individuals  or  organizations  interested 
tn  attending  one  of  the  public  meetings 
or  m<t>c'"B  oral  presentations  must  so 
indicate  by  5:00  PM.  November  26, 
1997. 

Time  of  Meetings:  9:00  am-4:00  pm. 
Locations:  Post  Theatre,  Building  99, 
Presidio  of  San  Francisco,  California 
94129;  St  Louis  University.  Bush 
Memorial  Center,  St.  Louis  Room.  210 
N.  Grand,  St.  Louis,  Missouri  63101; 
and  the  University  of  the  District  of 
Columbia,  Main  University  Auditorium, 
4200  Connecticut  Avenue,  NW. 
Washington  ,  DC. 

Proposed  Agenda:  The  public 
meetings  will  begin  at  9:00  am  with  a 
presentation  by  die  Strategic  Review 
Steering  Committee  (SRSC)  on  the 
background  of  the  REP  Program 
Strategic  Review,  including  concept 
papers  developed  during  the  review. 
The  meeting  vvill  then  turn  to  attendees 
who  have  indicated  that  they  want  to 
make  oral  presentations,  and  the  SRSC 
will  respond  to  any  questions  that  may 
be  asked.  The  meetiiig  will  adjoiim  after 
theattendees  have  completed  their 
presentations  and  any  interaction  on  the 
subject  matter,  but  in  any  event,  no  later 
than  4  pm. 

SUPPLaaeNTARY  mformation:  The  REP 
Program  Strategic  Review  was 
annoiuiced  in  the  Federal  Register  on 
July  8, 1996.  Conmients  from  60  entities 
were  received  and  reviewed  by  the 
SRSC.  Concept  papers  developed  by  the 
SRSC  were  reviewed  by  Government 
Stakeholders  in  September  and  will  be 
reviewed  by  Federal  Stakeholders  in 
November.  These  documents  are 


available  in  the  U.S.  Nuclear  Regulatory 
Commission's  Public  Docket  Rooms  and 
the  commercial  nuclear  power  plants 
utilities'  Public  Docket  Rooms  and  on 
FEMA's  website  (www.liBma.gov).  All 
three  meetings  will  be  open  to  the 
public. 

Individuals  or  representatives  of 
organizations  who  plan  to  attend  the 
meeting  or  make  oral  presentations 
should  call  1-800-814-0338  on  or 
before  5:00  PM,  November  26, 1997. 
Please  leave  your  name  and  telephone 
number,  which  meeting  you  wish  to 
attend,  and  whether  you  will  make  a 
presentation.  We  ask  that  you  limit  your 
presentations  to  five  minutes. 

Written  comments  are  also  invited 
and  may  be  sent  to  Nancy  H.  Goldstein, 
Federal  Emergency  Management 
Agency.  500  C  Street.  SW;  room  514. 
Washington.  DC  20472. 

Dated:  November  12. 1M7. 
KayCGoaa. 

Associata  Director  for  Pnpandness.  Training 
and  Exercises. 

(FR  Doc.  97-30235  Filed  ll-17-«7:  8:45  ami 
aiujNO  oooa  sns-os-^ 


and  60512  of  the  issue  for  Monday, 
November  10. 1997. 
Under  the  Federal  Reserve  Bank  of 

Minneapolis  heading,  the  entry  for 
Angeline  R.  Mixner.  Worthington. 
Minnesota,  is  revised  to  read  as  followK 

A.  Federal  ReMrve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480-2171: 

1 .  Angeline  R.  Mixner.  Worthington. 
Minnesota;  to  acquire  additional  voting 
shares  of  Madison  Agency.  Inc..  Sioux 
Falls.  South  Dakota,  and  thereby 
indirectly  acquire  First  Secxuity  Bank  - 
Sanborn,  Sanborn,  New  Mexico. 

Comments  on  this  application  must 
be  received  by  November  26, 1997. 

Board  of  Governors  of  the  Federal  Resarro 
System,  November  12. 1997. 
JeanifBT ).  lohnaoii. 
Deputy  Secretary  of  the  Board. 
fFR  Doc.  97-30156  Filed  11-17-97;  8:45  am] 
■LUNO  OOOC  StlO-St-F 


FEDERAL  HOUSING  RNANCE  BOARD 
Sunahlne  Act  Meeting 

Federal  RagiatBr  Citation  of  Previous 
Announcement:  62  FR  60510,  November 
10. 1997. 

Previously  Announced  Time  and  Date 
of  the  Meeting:  10:00  a.m.  Wednesday, 
November  12, 1997. 

Change  in  the  Meeting:  The  following 
topic  was  added  to  the  open  portion  of 
the  meetiCig: 

•  Discxission  of  Federal  Home  Loan 
Banks  Salary  Caps  for  1998 

The  Board  determined  that  agency 
business  required  its  consideration  of 
this  matter  on  less  than  seven  days 
nodce  to  the  public  and  that  no  earlier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  MFORMATXW: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 
William  W.  Ginabers. 
Managing  Director. 
(FR  Doc.  97-30385  FUed  11-14-97;  1:24  pm] 

■UMQ  COOe  S72S-»t-P 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Sharea  of  Bank  or 
Bank  Holding  Companiee;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-29641)  published  on  p^es  60511 


FEDERAL  RESERVE  SYSTEM 

Fonnallons  of .  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bonk  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  AcL 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Etocember  10. 
1997. 
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A.  Federal  Reaerve  Bank  of 
Richmond  (A,  Linwood  Gill  m. 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Morgantown  Bancshares,  Inc., 
Morgantown,  West  Virginia;  to  become 
a  bank  holding  company  by  acquiring 
100  pertsnt  of  the  voting  shares  of 
Citizens  Bank  of  Morgantown. 
Morgantown,  West  Vii-ginia. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sunmer,  Vice  President)  411 
Locust  Street.  St.  Lotiis,  Missouri  63102- 
2034: 

1.  Rockhold  BanCorp.,  Kirksville. 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Kirksville, 
Kirksville,  Missouri. 

2.  Unity  Bancshares,  LL.C.,  St  Louis. 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  54.3  percent  of 
the  voting  shares  of  St  Johns 
Bancshares.  Inc.,  St.  Louis.  Missouri, 
and  thereby  indirectiy  acquire  St  Johns 
Bank  and  Trust  Company,  St  Louis, 
Missouri. 

C  Federal  Reeerve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Peari  Street,  Dallas,  Texas  75201- 
2272: 

1.  Texas  Financial  Bancorporation, 
Inc.,  Miimeapolis,  Minnesota;  to  acquire 
86.49  percent  of  the  voting  shares  of 
Community  Bank  of  Arizona, 
Wickenburg,  Arizena, 

2.  Texas  Financial  Bancorporation, 
Inc.,  Minneapolis,  Minnesota;  to  acquire 
100  percent  of  Conrad  Company, 
Minneapolis,  Miimesota.  which  owns 
98.84  percent  of  the  voting  shares  of  The 
Bank  of  Santa  Fe,  Santa  Fe,  New 
Mexico,  and  100  percent  of  the  voting 
shares  of  Farmers  State  Bank  of 
Montana,  Conrad,  Montana,  and  36.60 
I>ercent  of  the  voting  shares  of  National 
Mercantile  Bancorp,  Los  Angeles, 
California,  which  owns  100  percent  of 
the  voting  shares  of  Mercantile  National 
Bank.  Los  Angeles,  California. 

D.  Federal  Reaerve  Bank  of  San 
Frandsco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1.  Urban  Bank,  Makati  City, 
Philippines;  to  become  a  bank  holding 
company  by  acqtiiring  100  percent  of 
the  voting  shares  of  Redwood  Bancorp, 
San  Francisco,  California,  and  thereby 
indirectiy  acqtiire  Redwood  Bank,  San 
Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12. 1997. 
Jennifcr  J.  JoiuSioii, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-30157  Filed  11-17-97;  8:45  am] 
■NXMO  COOE  azifr-ei-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoaals  to  Engage  in 
Parmlaalble  Nonbanking  Actlvltlas  or 
to  Acquire  Companlaa  that  are 
Engaged  in  Permiaalbia  Nonbanking 
ActtvHIaa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baididng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  lEe  offices  of  the  Board  of  Governors 
not  later  than  December  2, 1997. 

A.  Federal  Reserve  Bank  of  AHanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta.  Georgia 
30303-2713: 

1.  Citizens  Bancshares  Corporation, 
Adanta.  Georgia;  to  acquire  FSB 
Mortgage  Services.  Inc.  Decatur. 
Georgia,  and  thereby  engage  in 
providing  residential  mortgage  lending 
and  mortgage  brokering  services, 
pursuant  to  §§  225.28(b)(1)  &  (2)  of  the 
Board's  Regulation  Y.  This  activity  will 
be  conducted  throughout  the  state  of 
Georgia.  • 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  12. 1997. 
JemiUBr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-30155  Filed  11-17-97;  8:45  am] 

aUJNO  CODE  SZllMn-F 


PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W..  Washington,  D.C.  20551. 
status:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  the  schematic 
design  and  costs  of  a  F^eral  Reserve 
Bank's  new  building  project. 

2.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

3.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

4.  Any  items  carried  forward  from  a 
previoiisly  aimounced  meeting. 
CONTACT  PERSON  FOR  MORE  MFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLBHENTARY  MFORMATNM:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  14, 1997. 
jBaatUet  J.  Johnson, 
Deputy  Secretary  t^the  Board. 
(FR  Doc.  97-30429  Filed  11-14-97;  3:40  pm] 
BIUMQ  OOOC  a>1»^>1-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETMG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
November  24, 1997. 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Tennlnatlon  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulaa 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Tide  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mei^rs 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  ^e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
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Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  EHvision  of  the 


Department  of  Jtistice.  Neither  agency 
intends  to  take  any  action  with  respect 


to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN  10-13-97  AND  10-24-97 


N«Tte  ot  acquiring  person,  name  of  acquired  person,  name  of  acquired  entHy 


Edward  P.  Filts,  Jr ,  Tempie-lnland,  Inc..  Tempie-lntend  Food  Sen/ice  Corporalion  

The  Estee  Lauder  Companies.  Inc..  Sassaby.  Inc.,  Sassaby,  Inc .—- 

Philip  Sendees  Corporation,  Southern  Foundry  Supply,  Inc..  Soulhem  Foundry  Supply.  Inc 

Philip  Sen/tees  Corporation.  Noah  Uff.  Steinef4jtf  Iron  4  Metal  Company;  McKiniey  Iron,  Inc  

Philip  Services  Corporation,  Robert  H.  Wilson.  Shredders.  Inc  "•"■.■";"V:";;""::ii:Zlll" 

Phil^  Services  Corporation  (a  Canadian  company).  Albert  A  Baisley.  Southern  Alloys  and  Metals  Corporation 

PhyCor.  West  Florida  Medical  Center  Clinic.  PA.  West  Florida  Medical  Center  Clinic.  PA 

Laidtew*,  Inc.  Spectmm  Healthcare  Services,  Inc.,  Spectnjm  Emergency  Care.  Inc  - 

Mr  Surrmer  M.  Redstone,  Raymond  B.  Bottom,  Jr..  Centennial  Communications.  Inc 

ALZA  Corporation.  Hoechst  AG  (a  Gennan  company),  Hoechst  Marion  Russel,  Inc 
Pioneer  Companies,  Inc.,  Imperial  Chemical  Industries  PLC.  a  British  company.  " 


101  Americas.  Inc.,  ICI  Can- 


ine 


AAR  Corp..  Willtam  R.  Higgins,  ATR  IrtemaSonal.  Inc v;  ••"■•■::::*;■;■■  "iZlZZ:;' 

Sanuei  H.  Howard,  Baptist  Hospital,  inc.,  Health  Net  TNCARE  HMO.  Inc.  &  Health  Net  Management 

IMnoieTool  Works  irx:..  Jack  E.  and  Margaret  C.  Caveney,  Panduit  Corp  - 

Paul  G  Desmarais.  Partners  Limited.  London  Insurance  Group  Inc 

Phiips  Electronics  N.V.,  Mr.  T.  Russell  Shields.  ShieWs  Enterpnses,  Inc 

Mr.  T.  Russefl  ShieWs,  Philips  Electronics  N.V..  Navigation  Technologies  Corporation  

Bandao,  Inc..  James  R.  Pidcel.  Jr..  Universal  Tire,  Inc •• "" ■•"""""-"™;- 

GreartLakes  Chemical  Corporation,  Great  Lakes  Chemical  Corporation.  Octel  Associates  (an  English  Partner- 
ship)   " ■" V 

Viad  Corp,  G«ne  Financial  Corporation,  Game  Financial  Cotporabon 

General  Electric  Company,  Dale  Larson,  LTC,  Inc 


PMNNo. 


Prosser.  Atlanta  Tete-Networtt.  Inc.,  Emerging  Commwiications,  Inc 


Jellrey  J.  Prosser.  Atlantic  Tete-Nelwork.  inc..  tmergmg  oommwucauoiis.  ■•«. t:" ■"ZL".;'::rz::Z:i"o"" 

Booth  Creek  Partners  Umited  II.  UP.  Loon  Mountain  Recreatton  Corporation.  Lnon  Mountain  RecreaOon  Cor- 


Date  term^ 
nated 


poration 


AMF  Bowling  Inc.,  C.  Dwight  Mitchum,  Jr.,  Mitchum  Interest  4  Holdings.  Inc  

Anderson  News  Corporatron,  ARAMARK  Corporation,  ARAMARK  Magazine  A  Book  Seorices.  Inc 

General  Electnc  Company,  The  Greenbrier  Companies.  Greenbrier  Capital  Corporation 

BASF  AG,  Olin  Corporation.  Olin  Corporation  ■ 

Triarc  Companies  Inc..  Cable  Car  Beverage  Corporation.  Cable  Car  Beverage  Corporation  

Western  Resources  Inc..  Centennial  Security  HoWings,  Inc..  Centennial  Secunty  HoWings.  Inc 

Fremont  Partners,  LP.  Kinetic  Concepts.  Inc..  Kinette  Concepts.  Inc -"'^''^''ir;^;^ 

The  Carpenters  Penswn  Tmst  for  Southern  California,  KinetK  Concepts,  Inc.,  Kinellc  Concepts,  mc 

Siebe  pic.  Eaton  Corporation.  Eaton  Corporatioo  „..„ • 

TA  Advent  VII  LP.  Eight  In  One  Pet  Products.  Inc..  Eight  In  One  Pel  Products.  Inc - - 

Discovery  Communicatwns,  Inc..  Lowell  W.  Paxson.  Paxson  Communicatkjns  Corporation  ■■"■:■-••-"-:"•-■■ 
The  Seagram  Company  Lid  (a  Canadian  company),  Sumner  M.  Redstone,  USA  Networta;  So-Fi  Channel  Eu- 
rope, LLC  "• ••••-•• •" 

Standanj  Management  Corporation.  Savers  Ufe  insurance  Company.  Savers  Life  Insurance  Company 

Rochling  Industrie  Verwaltung  GmbH,  Kolbenschmidt  AG,  Koltienschmidt  AG  • 

Travelera  Group,  Inc.,  Morgan  Stanley.  Dean  Witter.  Discover  4  Co..  Van  Kampen  American  Capital,  Inc 

Credit  Suisse  Group  Winterthur  Svihss  Insurance  Group.  Winterthur  Swiss  Insurance  Group  

United  Payors  4  United  Providers.  Inc,  Principal  Mutual  Life  Insurance  Company,  UP  &  UP,  Inc.  (l/K/a  Amen- 

ca's  Health  Plan)  - 

General  Electric  Company.  Cameron  Tniesde*,  LTC,  Inc 

Promus  Hotel  Corporatkxi.  Doubletree  Corporation,  Doubletree  Corporatkjn 

Doutjtetree  Corporation,  Promus  Hotel  Corporation.  Promus  Hotel  Corporation  ""••"""" ' 

Smza  Foods  Corporation,  The  Spencer  Companies  rwcorporated.  The  Midsouth  Ince  Company 

William  M.  Lewis.  Staffing  Resources,  Inc.,  Staffing  Resources,  Inc •— 

Staffing  Resources,  Inc.,  William  M.  Lewis.  Career  Personnel  Sen^ices.  Inc.;  Career  Blazers  Leamin  

Halter  Marine  Group.  Inc..  Wallace  K.  Fisk.  Jr..  AmCtyde  Engineered  Products,  Inc 

Jupiter  Partners  LP,  George  W.  Perry,  West  Ark  Gamnent  Manufacturing  Inc.  West  Ark  Garment 

I.G.  Gesign,  Inc..  William  E.  Ott.  Brookhursl,  Inc 

Saratoga  Partners  III,  L.P.,  Koppers  Industries.  Inc,  Koppers  Industries,  Inc  

I.G.  Design.  Inc.,  I  G.  Design,  Inc..  I.C.  Isaacs  4  Company.  LP ~ 

Cariisle  Companies  Incorporated.  TikJen  Corporalion.  TikJen  Corporatmn „.......™^......^^™^.™. 

Robert  M.  McCkxy.  Tnistee  tor  R.M.  McCtory  Jr.  Trust,  U.S.  Office  Products  Company.  U.S.  Office  ProAids 


Company  , 

U.S.  Office  Products  Company.  Robert  M.  McCtory,  Trustee  for  R.M.  P^cClory.  Jr.  Trost.  Conrpel  Corp  , 

U.S.  Office  Prtiducts  Company.  Daniel  Lee  Davis  Tmstee  for  the  Daniel  Lee  Davis  Tros.  Compel  Corp  

Triumph  Group.  Inc.  Stolper-Fabraltoy  Company,  LLC.  Stolper-Fabraltoy  Company.  LLC  

BuiWing  Materials  HokJing  Corporation,  Lone  Star  Plywood  4  Door  Corp.,  Lone  Star  Plywood  &  Door  Corp 

Thiokol  Corporatton,  Cariyle-Blade  Acquisrtkjn  Partners.  LP.  Howmet  Intemattonal  Inc 

The  B.F.  Goodrich  Company,  Rohr,  Inc.  Rohr.  Inc 

Superfos  a/s  (a  Danish  company).  J.B.  CoxweH  Contracting,  Inc..  J.B.  Coxwell  Contracting,  Inc 

MkioAge.  inc..  Microretailing,  Inc.,  Mk^roretailing,  Inc - •- 

inaignia  Financial  Group.  Inc..  Apolto  Real  Estate  Investment  Fund  II,  LP..  Fust  WInthrop  Corporatwn  


97-3532 
97-3678 
97-3468 
97-3475 
97-3476 
97-3477 
97-3595 
97-3598 
97-3613 
97-3621 

97-3667 
97-3667 
97-3871 
97-3674 
97-3677 
97-3679 
97-3680 
97-3683 

97-3687 
97-3703 
96-0011 
98-0013 

98-0018 
98-0023 
98-0028 
98-0033 
98-0037 
98-0044 
98-«054 
98-0056 
98-0057 
97-3659 
98-0053 
97-3686 

97-3699 
97-3536 
97-3516 
97-3554 
97-3658 

97-3673 
96-0016 
98-0039 
98-0040 
98-0045 
98-0046 
98-0047 
98-0067 
98-0070 
98-0077 
98-0080 
98-0082 
98-0091 


98-0092 
98-0093 
96-0094 
98-0096 
9fr-0097 

98-01054 

98-0106 

98-0108 

98-0114 

96-0117 


10/14/97 
10/14/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15«7 
10/15/97 
10/15«7 

10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 

10/15/97 
10/15/97 
10/15/97 
10/15/97 

10/15«7 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15/97 
10/15«7 
10/16/97 
10/16/97 
10/17/97 

10/17/97 
10/18/97 
10/20/97 
10/20/97 
10/20/97 

10/20/97 
10/20/97 
10/20/97 
10/20/97 
10«V97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
1020/97 

10/20/97 
1Q/20«7 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
10/20/97 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN  10-13-97  AND  1 0-24-97— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


U.S.  Products  Company,  Jack  and  Frances  Meehan,  Aztec  Intemattonal  Inc 

Jack  and  Frances  Meehan,  U.S.  Offce  Products  Company,  U.S.  Office  Products  Company 

Sinclair  Broadcast  Group,  Inc.,  Edmund  J.  Muniz.  Phase  II  Broadcasting,  Inc 

LCI  Intemattonal,  Inc.,  USLD  Communicattons  Corp.,  USLD  Communkaftons  Corp    *" 

UPM-Kymmene  Oy,  Flelcher  Challenge  Limited.  Blandin  Paper  Company  

Evergreen  Medte  Corporation.  Katz  Medu  Group.  Inc.,  Kalz  Media  Group  Inc 


I'l^i^?*^  ''"^'  '-''••  ^"«*"  Pad  *  P«P»  Company.  American  Pad  &  Paper  'compiinfZZZZ!!Z'Z.Z 

REMEC,  Inc.,  Q-bit  Corporatkm.  Q-bit  Corporation  -,—        ■»—» 

Cincinnati  Bell  Inc.  Maritz  Inc..  Maritz  Inc  „ _.„1"."!1"!!! 

American  Onootogy  Resources.  Inc.,  Ftorida  Community  Cancer  Cwiiers.  Roiii' Comii^^ 

Jonalhan  O.  Lee,  Fesil  ASA,  Fesil  ASA „.._ ^..  _.  „.^  _V         

UnllBd  Stales  FUler Corporatton,  Memtec  Limiled,  Memlec  Umu'ed Z^Z...:.."'ZZZZ....l       1 

Big  Flower  Press  HoMings,  Inc..  Cokimbine  BIAS,  Ltd.,  Columbine  JDS  Systems,  Inc Z 

Morrison  Knudsen  Corporation,  Dennis  R.  Washinglon.  Montana  Resources,  Inc " 

Mart<  Torrance,  Getty  Investments  LLC,  OaNy  Images „ '     "   '     " 

Getty  Investments  LLC,  Marie  Tocrmce.  PhotoOisc.  Inc . ZTZmTT      ^ T 

SmithKKne  Beecham  PLC,  Aradigm  Corporatmn,  Aradigm  Corporatton  _  '  Z.     1~ 

ReptAlfc  Industries,  Inc,  Wm.  Flelcher  Belcher,  Jim  Quinlan  Chevrolet.  Inc  -'''""!7""    ""' 

RepiAlto  Industries.  Inc.  James  G.  Quinlan,  Quinlan  Motors,  Inc „  I 

Glenayre  Technotogies.  Inc..  Wireless  Access.  Inc.,  Wireless  Access,  Inc  . 


American  Financial  Group,  Inc.  General  Accklent  pj.c  (a  Scottish  corporalion),  Generai  Accident  UteAs^ 

ance  of  Puerto  Rfco 

Intomaflonai  Paper  Company.  Taussig's  Graphic  Si^.  I«^"  Tiiiiii'iGiiihte  s^ 

PPAL  Reaoufcea.  Inc,  Marilyn  Ware  Lewis.  Penn  Fuel  Gas.  Inc ^^  - 

TA/Advent  VIII.  LP,  Frank  Deverse,  Intemattonal  Mtorodrcuits.  Inc H."!! 

Jewish  Hospital  Healthcare,  Inc..  Humana  Inc.,  Lexington  Hospital  and  Eagle  Creek  Medical  Plaza 

Apolto  Investment  Fund  III.  LP.,  Apolto  LCA  Acquisitton  Corporatton,  Apolto  LCA  Acquisitton  CocporaBon™  IT" 

CMT  Associates.  LP.,  Patricia  E.  Rodeheaver,  Custom  Design  Telaphone  Systems.  Inc 

FS  Equity  Partners  III,  LP..  New  Yoric  Times  Company  (The),  New  Yortc  Times  Company  (The)  Z 

Indtana  Famn  Bureau,  Inc..  United  Homes  Ufe  Ins.  Co.,  United  Homes  Life  Ins.  Co 

BW  Provistons.  Inc.,  Vowles,  Inc.,  Vowles,  Inc " 

General  Motors  Corporatton,  General  Electric  Conipany,  GE  Cepttal  ^iset  Mara^^^ 

Hilton  Hotels  Corporatton.  Hilton  Hotels  Corpoiialton.  Biiiys  oiynrnpi  Uiiii^^^  Zl"    1 " 

AMF  Bowling.  Inc..  Family  Goto  Centers,  Inc.,  Lake  Grove  Family  Grove  Centers,  Inc 

M.  Francois  Pinault,  Taytor  Etectric  Supply.  Inc.,  Taytor  Electric  Supply,  Inc  

Thomas  H.  Lee  Equity  Fund  III.  LP.  The  South  African  Breweries  Umited  (a  S.  Africa  Co.)  Vistar  Iric 

The  South  African  Breweries  Umited  (a  S.  Africa  Co.),  Thomas  H.  Lee  Equity  Fund,  III,  LP,  SafeHte  GIms 
Corp 

KS^  "*Sr^' !?"  >«^-  Sound  Ti^"iii^ZZZIZ:ZZIZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZZ 

Reed  Intemattonal  P.LC,  Anasazi,  Inc..  Anasazi,  Inc 

Elsevier.  NV,  Anasazi,  Inc..  Anasazi,  Inc  Z.ZZZZZZZZZZZZ.Z     

The  Chase  Manhattan  Corporatton,  Apolto  LCA  Acqu^^tton  Corpwatton.  Acoli^  

Bandag.  Incorporated.  John  WInkes,  Sound  Tire,  Inc ZZ.  ZZZ 

Eastern  Environmental  Servtoes,  Inc.,  Ambrose  Hamm,  Hamms's  Sanitatton,  Inc.;  h's.S  ."."  I! 

Eos  Partners.  LP..  Allen  E.  Steiner.  Interstate  ConsoHdatton,  IncTlnterstate  Consolktetion  "..."..™.l .!!"!  Z~ 

Eos  Partners,  LP..  Gary  I.  GoWfein,  Interstate  ConsoBdatton,  IncTlnterstate  Consdidatton 

Warburg,  Pincus  Capital.  LP.,  Transkaryotto  Therapies,  Inc..  Transkaryotic  Therapies,  Inc 

Ridwd  B.  Cohen,  Merrill  Lynch  Capital  Appredatton  Partnership  No.  IX,  Pathma*  Stores.  Inc  arid 

Plambridge,  Inc 

DRAKA  HoWing,  Mr.  WHIiam  H.  Combs,  III.  Tamaqua  ciile  Proiiijcte  C^^  

CGW  Southeast  Partners  III.  LP.,  J.  Russell  Ftowers.  Central  States  DiversifJed,  inc  ZZ  Z      ~Z' 

Saratoga  Partners  III,  L.P..  KSCO  Managemert,  LP..  KSCO  Acquisition  Corporatton ZZZJZ 

Hancock  Fabrics.  Inc.,  Silas  Creek  Retail,  Inc.,  (Debtor-in-Possession).  Silas  Creek  Retail  Inc    

Jordan  Industries,  Inc,  E.D.  and  C.  Company,  Inc..  E.D.  and  C.  Company.  Inc .'. ZZZZZ.ZZZZZ.Z 


PMNNo. 


98-0130 
98-0131 
97-3228 
98-0066 
98-0068 
97-2910 
98-0024 
96-0076 
98-0111 
96-0126 
96-0127 
97-^589 
97-3640 
97-3680 
97-3691 
97-3682 
98-0010 
98-0020 
98-0021 
96-0046 

96-0052 
96-0068 
98-0071 
98-0088 
96-0069 
98-0103 
96-0112 
98-0113 
98-0116 
98-0118 

96-0121 
98-0138 
96-0144 
96-0146 
98-0153 

98-0154 
96-0155 
96-0156 
98-0157 
9d-0159 
98-0163 
98-0175 
98-0180 
98-0181 
98-0185 

98-0188 
98-0189 
98-0195 
98-0198 
98-0206 
98-0213 


Date  termi- 
nated 


10/20/97 
10/20/97 
10/21/97 

^oa^m 

10/21^7 
1(y22/97 
10^22^7 
10/22/97 
10/22«7 
1002/97 
10/22/97 
10/23/97 
10/24/97 
10/24/97 
10/24/97 
1(V24/97 
10/24/87 
10/24/97 
10/24/97 
10/24/97 

10/24/97 
10/24/87 
1QC4/B7 
10/24/97 
10/24/87 
10/24/97 
10^4/87 
10/24/87 
10/24/97 
10/24/97 

10/24/97 
10/24/97 
10/24/97 
10/24/97 
10/24/87 

10/24/87 
10^24/87 
10/24/97 
10/24/97 
10/24/97 
10/24/97 
10/24/97 
10«4/97 
10/24/97 
10/24/97 

10/24«7 
10/24/87 
10/24/97 
10/24/97 
10/24/97 
10/24/97 


FOR  FUfTTHER  MFOmiATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives. 
Federal  Trade  Conunission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580.  (202)  326-3100. 


By  Direction  of  the  Commiscion. 
Donald  S.  Clark. 
Secretary. 

(PR  Doc.  97-30257  FUed  11-17-97;  8:45  am) 
BNJJNQ  CODE  STM-ei-M 


FEDERAL  TRADE  COMMISSION 

Qranting  of  Request  for  Early 
Termination  of  the  Waiting  Perfod 
Under  the  Premerger  Notification 
Ruiee 

Section  7A  of  the  Clayton  Act.  15 
U.S.C  18a,  as  added  by  Title  D  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
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or  acquisitioiis  to  give  the  Federal  Trade 
Commission  and  ^e  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  iniUvidual  cases,  to  terminate  this 


waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
p>eriod  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


were  made  by  the  Federal  Trade 
Conunission  and  the  Assistant  Attorney 
General  for  the  Antitrust  EKvision  of  the 
Department  of  justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  10-01-97  AND  10-10-97 


Nana  o(  acc^ng  person,  name  olaoquired  person,  name  of  acquired  entity 


The  Times  Mimx  Company,  Stanley  Henry.  This  Week  PuWicatioos.  Inc 

Ontario  Teachers'  Pension  Board,  Beneficial  Corporation.  Beneficial  Corporation  ..... 

Parity  pte.  Jonathan  Gross,  TeiecommunicatKins  Technology  CorporatKxVPersonnel  

Zurich  Insurance  Company.  Scudder,  Steven  &  ClarV,  Inc.,  Scudder,  Steven  &  ClaiK  Inc 

Wausau  Paper  Mills  Company,  Mosinee  Paper  Corporation,  Mosinee  Paper  Corporation  

Fairview  Hosprtal  and  Healthcare  Services,  Board  ol  Social  Minrstry.  Board  ol  Social  ^''^''^  "•-•"-"•"••--:••• 
McLaren  Health  Care  Corporation.  Michigan  Affiliated  Healthcare  Syslem.  Inc.  Michigan  AfUaled  HeaUhcare 

System,  Inc - • - •; 

Mariner  Health  Group,  Inc..  Prism  Health  Group,  Inc..  Prism  Health  Group,  Inc 

American  International  Group,  Inc..  Eli  Ully  and  Company.  PCS  Holding  Corporation 

Leslie  B.  Otten,  Kamori  Kanko  Co.,  Ud..  Steamtwat  Ski  &  Resort  Corporation.  Steamboal 

Masaycshj  Son.  GtobalCenter.  Inc..  GtobalCenter.  Inc  

Lncolnshtre  Equrty  Fund,  LP..  CGF  Industries.  Inc.  CGF  Industnes.  Inc 

Timothy  J.  Buchanan.  Alternative  Living  Services,  Inc..  Alternative  Livirig  Services.  Inc 

D  Ray  Cook.  Alternative  Living  Services,  Inc.,  Alternative  Living  Services,  Inc _ — 

Steven  L  and  Susan  C.  Vick,  Alternative  Living  Seo/k»s.  Inc.,  Alternative  Living  Services,  Inc 

PacHteorp,  GTE  Corporation,  GTE  North  Incorporated  -••••■ 

The  Wall  Disney  Company,  Cinergi  Pictures  Entertainment.  Inc.  Cinergi  Pictures  Entertainment.  Inc 
Texas  Utilities  Company,  Lufkin-Conroe  Communkatkws  Co.,  Lufkin-Conroe  Communications  Co  .. 

Walter  Industnes,  Inc..  Chartes  P.  Gallagher,  Applied  Industnal  Matenals  Corporatkx)  

Transamenca  Corporatkxi,  Whirlpool  Corporabon,  Whirlpool  FInanaal  Corporation  

Champion  International  Corporatkin,  Fort  James  Corporation,  Diamond  Occidental  Forest  Inc  

Adventist  Health  System/West.  South  Coast  Medkal  Center.  South  Coast  Medial  Center 

Allied  Waste  Industries,  Inc.,  N.R.  Hamm  Quany.  Inc.  N.R.  Hamm  Quarry.  Inc 

Allied  Waste  Industries,  Inc..  N.R.  Hamm  Contractor.  Inc.  N.R.  Hamm  Contractor,  Inc 

Mr  Jean-Charies  Naouri.  Casino  Guichard-Perrachon,  Casino  Guk:hard-Perachon 

Amentech  Corporation.  Republic  Industries,  Inc..  Republic  Security  Companies  HokJing  Co  .„ 

Big  Ftower  Press  Hokjings,  Inc.,  Reinhard  Mohn.  (Mr.).  Gruner  +  Jahr  Printing  &  Publishing  Co  ..... 

Sefoe  Godin,  Telegtobe  Inc.,  ISI  Systems,  Inc  

MoneyGram  Payment  Systems,  Inc..  Mkj-America  Bancorp,  MkJ-America  Money  Order  Company  .. 
Corporation,  Rollins,  Inc.,  Rollins.  Inc.  (Rollins  Protective  Seorices  Diviskin) 


PMNNo. 


Date  termi- 
nated 


ARergan.  Inc.  Ugand  Pharmaceutk^ls  Incorporated,  Ligand  Pharmaceuticals  Incorporated 

James  Q.  Crowe.  Peter  Kiewrt  Sor«',  Inc.,  Peter  Kiewit  Sons',  Inc 

Komatsu  Ltd.,  Robert  G.  Thomson.  Fumival  Machinery  Company  „..-_.... . — 

GCIH.  Inc..  Auburn  Hoisery  Mills.  Inc.  Auburn  Hoisery  Mills,  Inc  . — -^ 

Grey  Wolf.  Inc..  Justiss  Oil  Company.  Inc.,  Justiss  Oil  Company.  Inc  -~ 

Bandag,  Inc..  Joe  W.  Esco.  Joe  Esco  Tire  Co — "- 

Hadi  B.  Lashkajani.  Rkrf«rd  E.  Becker,  Indian  River  Foods,  Inc 

A.M.  Todd  Group,  Inc.,  Richanj  E.  Becker,  Indian  River  Foods,  Inc 

EIS,  Inc..  ConvKyl.  Inc..  Com-KyI,  Inc .......... .......^....... 

Blackstone  Ca<)«tal  Partners  II  Merchant  Banking  Fund  LP.  Pa*  Corpocstfon,  Amencan  Axle  &  Manufactunng 

of  Michigan,  Inc  

MetaJ  Management.  Inc.  Betty  At)ert,  Superior  Forge.  Inc •• — -•-• — ; — 7-™-!" — 

Blackstone  Offshore  Ce9>ital  Partners,  II,  LP..  Park  Corporalton,  American  AxJe  &  Manufactunng  of  Midiigan, 

Inc 


Adecco.  SA,  Estate  of  DavW  J.  McGrath.  Jr..  TAD  Companies.  TAD  Technical,  LP.  &  TAD  Temporariea 

B»idag.  Incorporated,  J.W.  Brewer  Tire  Co.,  Inc.,  J.W.  Brewer  Tire  Co..  Inc 

Becton  Dickinson  and  Company.  SotoPak  Pharmaceutrcals,  Inc.  SotoPak  Pharmaceuteals.  Inc 

New  Rk).  LLC.  The  Wamaco  Group.  Inc.,  The  Wamaco  Group.  Inc  ~ ~- 

The  Wamaco  Group,  Inc.,  New  Rk).  LLC.  Designer  Holdings 

Einar  Wilhelm  Sissener,  Cultor  Corporatwn,  Cultor  Food  Science,  Inc _ 

Paradigm  Geophysical  Ltd.,  TectvSym  Corporation,  CogniSeis  Devetopmmt,  Inc ~ 

ALZA  Corporation,  IVAX  Corporatmn.  Baker  Norton  Phamiaceutkals,  Inc : — 

O.S.I.  DistPtJuting.  Inc..  C.  Mk:hael  Schroeder,  Consumer  Satellite  Systems,  Inc  

Misys  pte,  Medte  Computer  Systems,  Inc.,  Medk:  Computer  Systems.  Inc "- 

Watson  Ptiarmaceutteals.  Inc.,  Monsanto  Company,  G.D.  Searle  &  Co  — -.~ • 

Airgas.  Inc.  James  P.  Lyons,  JWS  Technotogies,  Inc.  &  RkJgewood  Avenue  Company,  LP 

SmarTalk  TeleServices,  Inc,  ConQuest  Telecommunteatwns  Serrices  Corporatmn,  ConQuest  Telecommuro- 

cations  Services  Corporatkxi  — ~~ - 

Metropolitan  Life  Insurance  Company,  Partners  Limited,  Security  First  Group.  Inc 

Ejrtendicare  Inc.,  Artwr  Hearth  Care  Company,  Arbor  Health  Care  Company  — 

Weyertiaeuser  Company,  Union  Camp  Corporation,  Union  Camp  Corporation — — . — ~-. 

Unkxi  Bank  of  Switzertand,  Xpedite  Systems,  Inc.  Xpedite  Systems,  Inc 


97-3387 
97-3482 
97-3565 
97-3582 
97-3453 
97-3481 

r 

97-3501 

97-3509 

97-3566 

97-3506 

97-3661 

97-3572 

97-3584 

97-3585 

97-3586 

97-3587 

97-3596 

97-3597 

97-3600 

97-3602 

97-3600 

97-3612 

97-3616 

97-3617 

97-3618 

97-3620 

97-3622 

97-3623 

97-3625 

97-3626 

97-3629 

97-3631 

97-3633 

97-3634 

97-3635 

97-3636 

97-3638 

97-3639 

97-3645 

97-3647 
97-3648 

97-3649 
97-3650 
97-3665 
97-3666 
97-3662 
97-3663 
97-3685 
97-3507 
97-3570 
97-3653 
97-3462 
97-3503 
97-3547 

97-3610 
97-3646 
97-3697 
97-3527 
97-3641 


0/01/97 
0/01/97 
0/01/97 
0/0M97 
0/02/97 

o^oe/97 

0/02/97 
0/02/97 
0/02/97 
0/03/97 
0/03/97 
0/03/97 
(V03/97 
Q/03/97 
0/03/97 
0/03/97 
0A)3/97 
0/03/97 

onai97 

OKXi/97 
0/03/97 
0/03/97 
0/03/97 
0^03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0A)3/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 

0/03/97 
0/03/97 

0/03/97 
0/03/97 
0/03/97 
0/03/97 
0/03/97 
GA)3/97 
0/03/97 
0/06/97 
0/06/97 
0/06/97 
0/07/97 
0/07/97 
0W7/97 

0/07/97 
0/07/97 
0/07/97 
0/08^7 
0/08/97 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  10-01-97  AND  1 0-1 0-97— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  eriuty 


Fenway  Partners  Capital  Fund,  LP.,  Xpedite  Systems.  Inc..  Xpedite  Systems.  Inc.  ._... 

The  Virginia  Insurance  Reciprocal,  Compensatwn  Hospital  Assodatk>n  Trust,  Compensation  Hospitai  AMocith 
tion  Trust 


The  Virginia  Insurance  Reciprocal,  Kentucky  Hospital  Associatton  Trust,  Kentucky  Hospital  A8sociatk)n  Tnist 
Royal  &  Sun  Alliance  Insurance  Group  pte.  Mtehael  H.  Polaski.  Specialty  Undennrriters  Inc  . 

N.V.  Verenigd  Bezit  VNU.  Cordiant  pte,  The  Natk)nal  Research  Group,  Inc , ','."'" 

Craig  Sk>an,  Davkl  Manufacturing  Co.,  DavW  Manufacturing  Co .......JZ   '.    '~ "* 

Fedeal  Express  Corporatwn.  AMR  Corporatkxi,  American  Airlines.  Inc ""!:."!"!!!"!!!!I!""""" ^  " 

Insight  Communicatkm  Company.  L.P..  Cablevisk)n  Systems  Corporation,  A-fl  Cable  Ser\ScM.  Inc. 

Jonathan  A.  Nteholson,  JP  Foodsenrice.  Inc.,  JP  Foodservice,  Inc  ....: _ 

Jacor  Communteatkjns.  Inc.,  John  M.  Shanahan,  MultiVerse  Networks,  LLC;  Syeigy  Broa(ka«[  Im^ient 

Siebe  pte.  Dow  Chemfcal  Company  (The).  Dow  Chemical  Company  (The)  

Catholfc  Health  Initiatives.  Quorom  Health  Group,  Inc.,  Midlands  Medteal  /kssociales.  LP  ....™! " 

Craig  O.  McCaw,  Caroline  Hunt  Tmst  Estate,  Start  Technotogies  Corporatton .        1 

Bandag.  Incorporated.  Ernest  R.  Duff.  Southern  Tire  Mart,  Inc „ .  "^ 

TCW  Special  Placements  Fund  III,  Kert  Rabe,  GHP  HokHngs.  Inc ."....™.!™Z"."!!I."L„ 

Jefferson  Health  System,  Magee  Rehabilitatk)n  Hosprtal,  Magee  Rehabilitatkxi  Hospital \_ 

Creative  Coniputers,  Inc.,  Elek-Tek,  Inc.  (DeWor-in-Possesskxi),  Elek-Tek,  Inc  (Debtor-in-Possession) 
Ripplewood  Partners,  LP.,  Don  M.  Wheeler,  ACM  Equipment  Sales  &  Rentals  and  ICM  Sales  &  Rentals  .. 
Bndgestone  Corporatkxi.  Rene  Charvillat.  Thompson  Aerospace  Corp.  and  Thompson  /Wospace  Inc 

Premier  Partes  Inc.  Kentucky  Kingdom.  Inc.,  Kentucky  Kingdom,  Inc 

IMCO  RecycBng,  Inc.,  William  and  Louise  Warshauer  (Husband  and  Wife).  Ak:*iem  Aluminum.  Inc Z 

William  and  Louise  Warshauer  (Husband  and  Wife).  IMCO  Recycling  Inc.,  IMCO  Recycling  Inc 
Bentley  Phannaceutteals,  Inc,  Schwarz  Pharma  AG  (a  Gennan  Entity).  Schwaiz  Phaima.  In<r 

Tabacalera,  S.A  (a  Spanish  company),  Havatampa,  Inc.  Havatampa.  Inc „ 

Suez-Lyonnaise  des  Eaux.  Kamitehe  Company,  Simpson  P^wr  Company 

Tyco  IntematkHial  Ltd.,  Jason  Intematnnal,  Inc.,  Jason  Intematkxwd.  Inc „.. 

Rfchard  L  Duchoasois.  Rtehard  Greenthal,  Sentex  Systems.  Inc  .. '^ 

Richard  L  Duchossols,  William  Davis,  Sentex  Systems,  Inc 


PMNfte. 


WinStar  Communteatkxis.  Inc.,  US  One  Communicatkxw,  Corp.  (Debtor  In  Possession),  US  Oiie  Commijr^ 

tkxis  Services  Corp.  &  US  One  Communfca „ „. 

Air  Products  and  Chemteal,  Inc.,  Industrial  Gas  &  Supply  Co.,  Industrial  Gas  &  Supply  Co "!"!? 

Rfchard  Roizen  (a  French  natonal),  Code,  Hennessy  &  Simmons  II,  L.P..  Disguise  HoWing  Coiporaton 

Avialton  Sales  Company,  Thomas  J.  Bach.  Kratz-Wikle  Machine  Company 

Aviatton  Sales  Company.  Jerome  G.  Bach,  Kratz-WIWe  Machine  Company 


97-3642 

97-3665 
97-3668 
97-3669 
97-3676 
97-3681 
97-3682 
97-3643 
97-3456 
97-3619 
97-3624 
97-3666 
97-3670 
97-3672 
97-3684 
97-3690 
97-3695 
97-3701 
97-3702 
98-0001 
98-0004 
98-0005 
98-0006 
98-0007 
98-0009 
98-0017 
98-0025 
08-0026 

98-0027 
98-0032 
98-0034 
96-0041 
98-0042 


Dale  tertni- 
nated 


10/06/97 

1(M»«7 
1QM)e/97 

^OK»m 
iQM)e«7 
^omf87 
^om/97 

10/D9«7 
10/10/97 
10/10/97 
10/1(V97 
10/10/97 
10/10/97 
10/10/97 
ia/10«7 
10/10/97 
10/1 0«7 
10/10/97 
10/10«7 
10/10/97 
10/10/97 
10/10/97 
10/10/97 
10/10/97 
1(yiQ/97 
1C/10/97 
10/10/97 
10/10/97 

10/10/97 
10/10/97 
10/10/97 
10/10/97 
10/10/97 


FOR  FtiRT>f  ER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition,  Room  303,  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Claik. 
Secntaiy. 
IFR  Doc.  97-30258  FUed  11-17-97;  8:45  am] 

aiUJNa  OOOC  S78»-«1-M 


FEDERAL  TRADE  COMMISSION 

[Doclwl  Na  926(q 

Jenny  Craig,  Inc.;  Jenny  Craig 
International,  inc. 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Reopening  of  public  comment 
period  for  proposed  consent  agreement 

SUMMARY:  This  document  provides 
interested  members  of  the  public  an 
additional  fifteen  days  to  submit  written 
commoQts  regarding  the  proposed 


consent  agreement  with  Jenny  Craig, 
Inc.,  and  Jenny  Craig  International,  Inc. 
DATES:  Comments  must  be  received  on 
or  before  December  3, 1997. 

FOR  FURTHER  iHFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Matthew  D.  Gold, 
Federal  Trade  Conunission,  San 
Francisco  Regional  Office,  901  Market 
Street.  Suite  570,  San  Francisco,  CA 
94103.  (415)  356-5270. 
SUPPLEMENTARY  INIK)RMATK)N:  On  June  5. 
1997,  the  Federal  Trade  Commission 
("Commission")  published  a  proposed 
consent  agreement  (62  FR  30857)  and 
solicited  coomients  from  interested 
members  of  the  public.  The  60-day 
public  comment  period  expired  on 
August  4, 1997. 

In  light  of  the  recent  acceptance  for 
public  comment  of  a  proposed  consent 
agreement  with  Weight  Watchers 
International.  Inc.  (62  FR  52340).  the 
Commission  has  now  decided  to  reopen 
the  public  comment  period  for  fifteen 
days.  The  Commission  will,  after  the 
close  of  the  new  public  comment 
period,  give  consideration  to  all 
comments  already  received  during  or 
after  the  original  comment  period  as 


well  as  all  comments  received  during 
the  new  public  comment  period. 
Accordingly,  there  is  no  need  to  re- 
submit copies  of  any  comments 
previously  submitted  to  the  Commission 
on  this  matter. 

By  direction  of  the  Commission. 
Donald  S.  Ovk. 
Secretaiy. 
[FR  Doc.  97-30259  Filed  11-17.^7*8:45  am) 

BIUJNQ  COOC  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

General  Reorganization;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  E,  Chapter  E  (Agency  for  Health 
Care  Policy  and  Research),  of  the 
Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (61  FR  15955,  April  10. 1996) 
is  amended  to  reflect  organizational 
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changes  within  the  Agency  for  Health 
Care  Policy  and  Research  (AHCPR). 
Specifically,  AHCPR  is  aligning 
functions  so  that  the  Agency  can  more 
efficiently  and  effectively  meet  the 
needs  of  other  organizations  for 
scientific  information  on  which  they 
can  base  clinical  guidelines, 
performance  measures,  technology 
assessments,  and  other  quality 
improvement  tools.  The  Agency  is 
establishing  a  new  Center  for  Practice 
and  Technology  Assessment,  in  which 
will  be  located  the  Office  of  the  Forum 
for  Quality  and  Effectiveness  in  Health 
Care  as  well  as  the  functions  of  the 
previous  Center  for  Health  Care 
Technology. 

Under  Section  B-10,  Organization. 
following  E.  Office  of  Scientific  Affairs, 
delete  F.  through  N.  and  insert  the 
following: 

F.  Center  for  Cost  and  Financing 
Studies. 

G.  Center  for  Health  Information 
Dissemination. 

H.  Center  for  Information  Technology. 

I.  Center  for  Organization  and 
Delivery  Studies. 

J.  Center  for  Outcomes  and 
Effectiveness  Research. 

K.  Center  for  Primary  Care  Research. 

L.  Center  for  Quality  Measurement 
and  Improvement 

M.  Center  for  Practice  and  Technology 
Assessment. 

Under  heading  Section  E-20, 
Functions,  delete  the  titles  and 
statements  for  the  Office  of  the  Forum 


for  Quality  and  Effectiveness  in  Health 
Care  (EB)  and  the  Center  for  Health  Care 
Technology  (EE),  and  following  the 
statement  for  the  Center  for  Quality 
Measurement  and  Improvement  (EL), 
insert  the  following  title  and  statement 

Center  for  Practice  and  Technology 
Assessment  (EM).  Conducts  and 
supports  systematic  assessments  of 
clinical  practices  and  health  care 
technolc^es  as  well  as  methodologic 
and  implementation  research. 
Specifically:  (1)  Conducts  and  supports 
the  development  of  evidence  reports 
and  technology  assessments  on  health 
care  treatments,  conditions,  procedures, 
and  technologies,  including  alternative 
and  complementary  therapies;  (2) 
conducts  and  supports  research 
focusing  on  methodologies  used  in 
systematic  reviews  and  implementation 
of  evidence-based  recommendations, 
materials,  and  technologies  assessments 
into  the  health  care  system;  (3) 
facilitates  the  development  and 
operations  of  a  National  Guideline 
Clearinghouse;  (4)  focilitates  the  work  of 
the  U.S.  Preventive  Services  Task  Force; 
(5)  represents  the  Agency  in  meetings 
with  experts  and  organizations  in  the 
areas  of  evidence-based  assessments  of 
practice  and  technologies,  and  convenes 
conferences  on  these  topics;  and  (6)  is 
the  focus  of  the  Office  of  the  Forum  for 
Quality  and  Effiectiveness  in  Health 
Care. 

All  delegations  and  redelegations  of 
authority  to  officers  and  employees  of 
the  Agency  for  Health  Care  Policy  and 

Annual  Burden  Estimates 


Research  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  shall  continue  in 
effect  pending  further  redelegation, 
provided  they  are  consistent  with  this 
reorganization. 

These  changes  are  effective  upon  date 
of  signature. 

Dated:  October  31, 1997. 
JnhaM.  Elseubig. 
Administrator. 
[PR  Doc.  97-30209  Filed  ll-17-«7;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Childrwi  and 
FamMlaa 

Submission  For  0MB  Rsvlsw; 
Commsnt  Rsqusst 

rif7e.  Order/Notice  to  Withhold 
Income  for  Child  Support 

C»iB  No.:  0970-0154. 

Description:  The  child  support 
enforcement  agency  needs  the 
information  to  process  court/tribunal 
administered  direct  income  withholding 
orders  to  collect  support  The  form  will 
provide  employers  with  the  required 
amounts  to  deduct  child  support 
payment  from  an  employee's/obligor's 
income. 

Respondents:  State,  Local  or  Tribal 
Governments. 


Instrument 


Order/Notice 


Number  of  re- 
spondents 


54 


Number  of  re- 
sponses per 
respondent 


1,620 


Average  bur- 
den h<Mirs  par 
response 


.1666 


Total  tMjrden 
lioura 


14,579 


Estimated  Total  Burden  Hours: 
14,579. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washi^on,  D.C  20447,  Attn:  ACF 
Reports  Clearance  Officw. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 


publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street. 
N.W.,  Washington.  D.C  20503.  Attn: 
Desk  Officer  for  ACF. 

Dated:  November  12. 1997. 
BobSargis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  97-30219  Filed  11-17-97;  8:45  am) 

MLUNQ  COOC  4ia4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famlliss 

Submission  For  OMB  Rsvisw; 
Commsnt  Request 

Title:  Required  Data  Elements  for 
Paternity  Establishment  Affidavits. 

OMB  No.:  New  Collection. 

Description:  Public  Law  104-193 
requires  the  Secretary  of  the  Department 
of  Health  and  Human  Services  to 
specify  the  mini"""T>  data  requirements 
of  an  affidavit  to  be  used  for  the 
voluntary  acknowledgment  of  paternity. 
Public  Law  104-193  also  requires  States 
to  enact  laws  requiring  the  development 
and  use  of  an  affidavit  which  met  the 
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minimum  laquirsments  specified  by  the 
Secretary  and  to  give  full  £aith  and 
credit  to  such  an  affidavit  signed  in  any 
other  State  according  to  its  procedures. 
The  Department  estaLlished  a  task 
group  composed  of  Federal 'and  State 
staff  to  recommend  miniitinm  data 
elements  for  all  State  paternity 
acknowledgment  affidavits.  The 
minimum  data  elements  were  crafted  to 
balance  the  need  for  a  tool  for  collecting 


information  necessary  to  the 
establishment  of  a  child  support  order 
and  the  need  for  a  user-friendly  form 
that  addresses  only  the  data  necessary  to 
establish  legal  paternity.  The  minimum 
data  elements  are:  The  current  fiill  * 

name,  social  seciuity  number  and  date 
of  biith  of  mother,  fiather.  and  child; 
address  of  mother  and  father,  birthplace 
of  child;  an  explanation  of  the  legal 
consequences  of  signing  the  affidavit;  a 


statement  indicating  both  parents 
imderstand  their  rights,  responsibilitiet, 
alternatives  and  the  consequences  of 
signing  the  affidavit;  the  place  the 
affidavit  was  completed;  and  signature 
lines  for  mother,  fether  and  witnesses  or 
notaries. 

Respondents:  Individuals  and 
Households;  Not-for-Profit  Institutions; 
and  State,  Local  or  Tribal  Govt 


Annual  Burden  Esth^hates 

IiimIbi  !■■■  H  ■! 

1 

Numtier  of  re- 
apondent* 

Number  of  r»- 
aponeesper 
respondent 

Averaoe  bur- 
den hours  per 
response 

Tow  burden 
hours 

ABktevte  .         „ _ 

2,000,000 

2243 

.166 

74,468 

Estimated  Total  Annual  Burden 
Hours:  74,468. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services.  Division  of 
Information  Resource  Management 
Services.  370  L'En&nt  Promenade.  S.W.. 
Washington.  D.C  20447.  Attn:  ACF 
Reports  Clearance  Officer. 

Oh4B  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  public^on.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Pioiect.  725  17th  Street. 
N.W..  Washington.  D.C.  20503.  Attn: 
Ms.  Wendy  Taylor. 

Datad:  November  12, 1997. 
BokSaisis, 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  97-30220  Filed  11-17-97;  8:45  am] 
aajJNQ  oooc  4ia»-m-« 


action:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatralion 

(DockslNat7D-044q 

Intsmallonai  Confsfsnea  on 
Harmoniaation;  Dran  Quidancs  on  ths 
Duration  of  Chronic  Toxictty  Tasting  in 
Animaia  (Rodani  and  Nonrodant 
Toxicity  Taattng);  AvailabiWy 

AQENCY:  Food  and  Drug  Administration. 
HHS. 


8UMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guidance  entitled  "S4A  Duration 
of  Chronic  Toxicity  Testing  in  Animals 
(Rodent  and  Nonrodent  Toxicity 
Testing)."  The  draft  guidance  was 
prepared  imder  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guidance  is  intended  to 
provide  guidance  on  the  duration  of 
chronic  toxicity  testing  in  rodents  and 
nonrodents  as  part  of  the  safety 
evaluation  of  a  drug  product 
DATES:  Written  comments  by  January  20. 

1998. 

AOOftESSES:  Submit  writtm  comments 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  I>rug  Administration.  12420 
Paridawn  Dr..  rm.  1-23.  Rockville.  MD 
20857.  Copies  of  the  draft  suidance  are 
available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 301-827- 
4573. 

FOR  RMmei  MFORMATKM  OONTACT: 
R^arding  the  guidance:  Joseph  J. 
DeGeorge,  Center  for  Etaug 
Evaluation  and  Research  (HFD-24), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  301-594-6758. 
Regarding  the  iqH:  Janet  J.  Showalter. 
Office  of  Health  Afiairs  (HFY-20). 
Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville.  MD 
20857.  301-627-0864. 
StlPPLEMENTAflY  MFOfWATKM:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  indiutiy  associations  to 


promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunify  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  r^ulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfrue,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  docimientation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  CanaHinn  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  July  1997,  the  ICH  Steering 
Committee  agreed  that  a  draft  guidanoB 
entitled  "S4A  Duration  of  Chronic 
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Toxicity  Testing  in  Animals  (Rodent 
and  Nonrodent  Toxicity  Testing)" 
should  be  made  available  for  public 
comment  The  draft  guidance  is  the 
product  of  the  Safety  Expert  Working 
Group  of  the  ICH.  Comments  about  this 
draft  will  be  considered  by  FDA  and  the 
Safety  Expert  Working  Croup. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961, 
February  27. 1997),  this  documeril  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  draft  document  provides 
guidance  on  the  duration  of  chronic 
toxicity  testing  in  rodents  and 
nonrodents  as  part  of  the  safiaty 
evaluation  of  a  drug  product.  The  draft 


guidance  is  intended  to  help  eliminate 
or  reduce  the  need  for  pharmaceutical 
companies  to  duplicate  testing  during 
the  development  of  new  drug  products. 

FDA  has  proposed  draft  guidance 
before  on  chronic  toxicity  testing.  In  the 
Federal  Registn-  of  April  15.  1992  (57 
FR  13105),  FDA  annoimced  the 
availability  of  a  proposed  approach  to 
toxicity  testing,  including  long-term 
toxicity  studies.  The  new  ICH  draft 
guidance  published  here  reflects  a 
change  in  recommended  testing  in 
nonrodents  based  on  an  evaluation  of  « 
findings  from  chronic  toxicity  studies. 
The  evaluation  report  is  available  in 
Docket  No.  97D-0444.  The  agency 
requests  comments  on  the  draft 


guidance  and  on  specific  classes  of 
pharmaceuticals  for  which  either 
shorter  or  longer  durations  of  testing  in 
nonrodents  should  be  considered  as 
general  exceptions  to  the  duradCHi 
recommended  in  the  draft  guidance.  It 
would  be  helpful  if  the  scientific  basis 
for  comments  addressing  "general 
exceptions"  were  also  provided.  Once 
this  guidance  is  finalized,  K  will 
supersede  the  1992  proposed  guidance 
(57  FR  13105). 

Other  portions  of  the  proposed 
approach  to  toxicity  testing  announced 
in  the  Federal  RegMer  of  April  15, 
1992,  have  been  superseded  by  draft 
and  finalized  FDA  and  ICH  guidances  as 
follows: 


Table  1.— 1992  Draft  Proposed  Guidance 


Topic 


Singto  Doee  (Acute)  Toxicity  Studies 
Reproductive  and  Developmental  Studies 

Cwcinogenidty  Studies  (Dose  Selection) 

Timing  and  Duration 


Superseded  by 


Guidance  ftx  Industry  on  Single  Dose  Acute  Toxicity  Testing  lor  Pttsr- 
maceuticals.  PT  1.  (61  FR  43934.  August  26,  1996) 

Detection  of  Toxicity  to  Reproduction  lor  MwUdnal  Products.  ICH  S5A. 
(59  FR  48746.  September  22,  1994) 

Detection  ot  Toxicity  to  Reproduction  tor  Medicinal  Products:  Adden- 
dum on  Toxicity  to  Male  Feiliity,  ICH  S5B  (61  FR  15360.  April  5, 
1996) 

Dose  Selection  lor  Carcinogenicity  Studies  ol  Pharmaceuticals.  ICH 
SIC,  (60  FR  11278.  March  1.  1995) 

Dose  Selection  tor  Carcinogenicity  Studns  of  Ptiannace(«cals-Addl- 
tion  o(  the  Limit  Dose  and  Related  Notes.  Draft  ICH  S1C(R)  (62  FR 
15715.  April  2,  1997) 

Nonclinical  Studies  tor  «ne  Conduct  of  Human  Clinical  Trials  tor  Phar- 
maceuticais.  Draft  ICH  M3  (62  FR  24320.  May  2,  1907) 


This  draft  guidance  represents  the 
agency's  current  thinking  on  the 
duration  of  chronic  toxicity  testing  in 
Bnimala  (rodent  and  nonrodent  toxicity 
testing).  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
January  20,  1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  using  the  World  Wide  Web 
(WWW)  "http://www.fda.gov/cder/ 
guidance.htm". 

The  text  of  the  draft  guidance  followrs: 


S4A  Duratioii  of  Chrank:  Toxicity  Tnting  in 
Aalmala  (Rodent  and  Nonntdenl  Toxicity 
Testing) 

Obfective: 

The  objective  of  this  guidance  ia  to  set  out 
the  considerations  that  apply  to  chronic 
toxicity  testing  in  rodents  and  nonrodents  as 
part  of  the  safety  evaluation  of  a  medicinal 
product.  Since  guidance  is  not  legally 
binding,  an  applicant  may  submit 
justification  for  an  alternative  approach. 

Scope: 

This  guidance  has  been  prepared  for  the 
development  of  medicinal  products  with  the 
exception  of  those  already  covered  by  "Safety 
Studies  for  Biotechnological  Products."  e.g.. 
monoclonal  antibodies,  recombinant  ONA 
proteins. 

Badcground: 

During  the  first  International  Conference 
on  Harmonisation  in  1991,  the  practices  for 
the  testing  of  chronic  tojiicity  in  the  three 
regions  (the  European  Union.  Japan,  and  the 
United  States)  were  reviewed.  Arising  from 
this,  it  emerged  that  there  was  a  scientific 
consensus  on  the  approach  for  chronic 
testing  in  rodents,  supporting  the 
harmonized  duration  of  testing  of  6  months. 
However,  for  chronic  toxicity  testing  in 
nonrodents,  there  were  difEsTent  approaches 
to  the  duration  of  tasting. 


The  lack  of  harmonized  duration  led  to  the 
need  for  pharmaceutical  companies  to 
perform  partially  duplicative  studies  for  both 
6  and  12  months  duration  when  developing 
new  medicinal  products.  As  the  objective  of 
ICH  is  to  reduce  or  eliminate  the  need  to 
duplicate  testing  during  development  of 
meidicinal  products  and  to  ensure  a  more 
economical  use  of  material,  animal,  and 
human  resources,  while  at  the  same  time 
maintnining  safeguards  to  protsct  public 
health,  further  scientific  evaluation  was 
undertaken. 

Each  of  the  regulatory  authorities  in  the 
European  Union,  Japan,  and  the  United 
States  undertook  a  review  to  determine 
whether  a  single  duration  for  chronic  toxicity 
testing  in  nonrodents  could  be  identified. 
From  this  analysis,  it  emerged  that  in  16 
cases,  a  more  detailed  evaluation  of  6  versus 
12  months  data  should  be  undertaken. 

This  evaluation  was  conducted  as  a  joint 
exercise  by  the  competent  authoritias  in  the 
three  regions. 

In  some  of  the  cases  analyzed  at  the 
tripartite  meetings,  there  were  ru>  additional 
fin.Hng«  at  12  months.  For  some  other  cases, 
there  was  not  complete  agreement  among  the 
regulators  with  respect  to  the  comparability 
in  study  design  and  coiuiuct  to  allow 
assessment  of  whether  there  vnn  difSBrences 
in  the  findings  at  6  and  12  months  due  to 
duration  of  treatment  alone. 
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as 


In  a  number  of  cases  there  were  findings 
observed  by  12  months,  but  not  by  6  months. 
It  was  concluded  that  these  would,  or  could, 
have  been  detected  in  a  study  of  9  months 
duration.  Varying  degrees  of  concern  for  the 
differences  in  findings  detected  between  the 
studies  of  different  durations  were  expressed. 
An  agreement  on  the  clinical  relevance  of 
these  finriingB  could  not  be  reached. 

Studies  of  12  months  duration  are  usually 
not  necessary  and  studies  of  shorter  than  9 
months  duration  may  be  sufficient 

In  the  European  Union,  studies  of  6 
months  duration  in  nonrodents  are 
acceptable  according  to  Council  Directive  75/ 
31B/EEC,  as  amended.  To  avoid  duplication, 
where  studies  with  a  longer  duration  have 
been  conducted,  it  would  not  be  necessary  to 
conduct  a  study  of  6  months. 

Guidance  on  duration  of  chronic  toxicity 
testing  for  tripartite  development  plan: 

Arising  from  the  extensive  analysis  and 
review  of  the  above  mentioned  data  in 
nonrodents  and  based  upon  the 
achievements  of  ICH  1  for  testing  in  rodents, 
and  so  as  to  avoid  duplication  and  to  follow 
a  single  development  plan  for  chronic 
toxicity  testing  of  new  medicinal  products, 
the  following  studies  are  coiuidered 
acceptable  for  submission  in  the  three 
regions: 

(1)  Rodantr.  a  study  of  6  months  duration: 

(2)  Nonrodents-.  a  study  of  9  months 
duration. 

Dated:  November  12, 1997. 

WUliuak.  Hubbard, 

AssocAito  Coauniasionerfor  PoUef 
CoordinaUon. 

(FR  Doc.  97-30273  Filed  11-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Na97IM>l  IS] 

Intamadonal  Conference  on 
HarmonleaHon;  Guidance  on 
PrecUnlcai  Safety  Evaluation  of 
Blolechnology-Deflvad 
PrwrmaceuHcale;  Avanability 

AOBICV:  Food  end  Drug  Administration, 

HHS. 

ACTION:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entiUed  "S6  Preclinical  Safety 
Evaluation  of  Biotechnology-Derived 
Pharmaceuticals."  The  guidance  wai 
prepared  under  the  auspices  of  the 
International  Confinence  on 

Harmnnisatinn  nf  T«rhni/r«» 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  is  intended  to  provide 
general  principles  for  designing 
scientifically  acceptaUe  pzeclinical 


safety  evaluation  programs  for 
biophannaceuticals. 
DATES:  ESiective  November  18, 1997. 
Submit  written  comments  at  any  time. 
A00RE88E8:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Copies  of  the  guidance  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
4573.  Single  copies  of  the  draft  guidance 
may  be  obtained  by  mail  from  the  Office 
of  Communication,  Training  and 
Manu&ctuiers  Assistance  (HFM-40), 
Centa  for  Biologies  Evaluation  and 
Research  (CBER),  or  by  calling  the  CBER 
Voice  Information  System  at  1-80O- 
835-4709  or  301-827-1800.  Copies  may 
be  obtained  from  CBER's  Fax 
Information  System  at  1-A88-CBER- 
FAX  or  301-827-3844. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Regarding  the  guidance:  Joy  A. 
Cavagnaro.  Canter  for  Biologies 
Evaluation  and  Research  (HFM>-5), 
Food  and  Drug  Administration. 
1401  Rockville  Pike.  Rockville.  MD 
20852,  301-827-0379.    « 
Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20). 
Food  and  Drug  Administration. 
5600  Fishers  Lane,  RockvillK,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  MFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  trchnical  procedures 
for  pharmaceutical  development  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organizad  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  Mrith 
harmonization  of  technical 
requirements  fat  the  registration  of 
phannaoeutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  axe  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 


the  Japanese  Ministry  of  Health  and 
Wel&ie,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA.  and  the  Pharmaceutical  Research 
and  Manufecturers  of  America.  The  ICH 
Secretariat.  \«diich  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacttirers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frxmi  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  ranadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  April  4. 
1997  (62  FR  16438),  FDA  published  a 
draft  tripartite  guideline  entitied 
"Preclinical  Testing  of  Biotechnology- 
Derived  Pharmaceuticals"  (86).  The 
notice  gave  interested  persons  an 
opportunity  to  submit  comments  by 
June  3, 1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
16, 1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27, 1997),  this  document  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  recommends  a  bnic 
framew(tfk  for  the  preclinical  safety 
evaluation  of  biotechnology-deriveid 
pharmaceuticals.  Adherence  to  the 
principles  presented  in  the  guidance 
will  allow  for  improvement  in  the 
quality  and  consistency  of  preclinical 
safety  data  stipporting  the  development 
of  biophannaceuticals. 

This  guidance  represents  the  agency's 
current  thinking  on  preclinical  safety 
evaluation  of  biotechnology-derived 
pharmaceuticals.  It  does  not  create  or  - 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
retjuirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  stibmit  written 
comments  with  new  data  or  other  new  ' 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Kegistar. 
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Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
dociunent  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/guidance.htm"  or  at  CBER's  World 
Wide  Web  site  at  "http-7/www.fda.gov/ 
cber/publicationa.htm". 

Tlie  text  of  the  guidance  follows: 

SS  PracUakal  SaJaty  Evafautton  of 
BlotechBologjr-DBrivad  Phaniiac«aticate> 

1.  iBlrodKlioo 

t.t.  Background 

Biotschoology-derived  phamuceuticala 
(biopharmaceuticals)  %vere  initially 
developed  in  the  early  1980's.  The  first 
marketing  authorizations  were  granted  later 
in  tike  decade.  Several  guidelines  and  points- 
to-coBsider  documents  have  been  issued  by 
various  regulatory  agencies  regarding  safety 
assessment  of  \heae  products.  Review  of  such 
documents,  which  are  available  from 
regulatory  authorities,  may  prtivide  useful 
background  in  developing  new 
biophannaceuticals. 

Considerable  experience  has  now  been 
gathered  with  submission  of  applications  for 
biopharmaceudcals.  Critical  review  of  this 
experience  has  been  the  basis  for 
development  of  this  guidance,  which  is 
intended  to  provide  general  principles  for 
designing  scientifically  acceptable  preclinical 
■afisty  evaluaticm  programs. 

1..2  0fe/ect/vBS 

Regulatory  standards  for  biotechnology- 
derived  pharmaceuticals  have  generally  been 
comparable  among  the  European  Union, 
Japan,  and  the  United  States.  All  three 
regions  have  adopted  a  flexible,  case-by-case, 
science-based  approach  to  preclinical  safety 
evaluation  needed  to  support  clinical 
development  and  marketing  authorization.  In 
this  rapidly  evolving  scientific  area,  there  is 
a  need  for  common  understanding  and 
continuing  dialogue  among  the  regions. 

The  primary  goals  of  preclinical  safety 
evaluation  are:  (1)  To  identify  an  initial  safe 
doae  and  subsequent  dose  escalation  schemes 
in  humans;  (2)  to  identify  potential  target 
organs  for  toxicity  and  for  the  study  of 
whether  such  toxicity  is  reversible:  and  (3)  to 
identify  safety  parameters  for  clinical 
monitoring.  Adherence  to  the  principles 


*  This  guidanca  represaot*  the  agancy'*  cuireni 
thitiking  on  preclinicai  safety  evaluation  of 
biotechnology-derived  pharmaceuticals.  It  does  not 
create  or  coofar  any  rights  for  or  oo  any  penoo  and 
doe*  not  operate  to  bind  FDA  or  the  public.  An 
alternative  approach  noay  be  uaed  of  such  approach 
satisfies  the  requirements  of  tha  applicable  statute, 
regulabooa.  or  both. 


presented  in  this  documeiit  should  improve 
the  quality  and  consistency  of  the  preclinical 
safety  data  supporting  the  development  of 
biophannaceuticals. 

1.S  Scope 

This  guidance  is  intended  primarily  to 
recommend  a  basic  framework  for  the 
preclinical  safety  evaluation  of 
biotechnology-derived  pharmaceudcals.  It 
applies  to  products  derived  from 
characterized  cells  through  the  use  of  a 
variety  of  expression  syttsms  including 
bacteria,  yeast,  insect,  plant,  and  mammalian 
cells.  The  intended  indications  may  include 
in  vivo  diagnostic,  therapeutic,  or 
prophylactic  usee.  The  active  substances 
include  proteins  and  peptides,  their 
derivatives,  and  prodiicts  of  which  they  are 
components:  they  could  be  derived  from  cell 
cultxires  or  produced  using  reoombinant 
deoxyrebonucleic  acid  (DNA)  technology, 
including  production  by  transgenic  plants 
and  animals.  Examples  include  but  are  not 
limited  to:  Cytokines,  plasminogen 
activaton,  recombinant  plasma  fectois. 
growth  fectors,  fusion  proteins,  enzymes, 
receptors,  hormones,  and  monoclonal 
antibodies. 

The  principles  outlined  in  this  guidance 
may  also  be  applicable  to  recombinant  DNA 
protein  vaccines,  chemically  synthesisad 
peptides,  plasma  derived  products, 
endogenous  proteins  extracted  from  human 
tissue,  and  oligonucleotide  drugs. 

This  dociunent  does  not  cover  antibiotics, 
allergenic  extracts,  heparin,  vitamins, 
cellular  blood  components,  conventional 
bacterial  or  viral  vaccines,  DNA  vaccines,  or 
cellular  and  gene  therapies. 

X.  SpwdHcatioB  of  the  Teat  Malarial 

Safety  concerns  may  arise  from  the 
presence  of  impurities  or  contaminants.  It  is 
preferable  to  rely  on  ptirification  processes  to 
tfemove  impuritias  and  contaminants  rather 
than  to  establish  a  preclinical  testing  program 
for  their  qualification.  In  all  cases,  the 
product  should  be  sufficientiy  charactorixed 
to  allow  an  appropriate  deaign  of  preclinical 
safety  studies. 

There  are  potential  risks  asaociatad  with 
host  cell  contaminants  derived  from  bacteria, 
yeast,  insect,  plants,  and  mammalian  cells. 
The  presence  of  cellular  host  contaminants 
can  result  in  allergic  reactions  and  other 
immunopathological  efiiacts.  The  adverse 
efiiscts  associated  with  nucleic  acid 
contaminants  are  theoretical  but  include 
potential  integration  into  the  host  genome. 
For  pnxlucts  derived  from  insect,  plant,  and 
mmnmalian  ceUs,  Or  transgenic  plants  and 
animals,  there  may  be  an  additiotial  risk  of 
viral  infections. 

In  general,  the  product  that  is  used  in  the 
definitive  pharmacology  and  toxicology 
studies  should  be  comparable  to  the  product 
proposed  for  the  initial  clinical  studies. 
However,  it  is  appreciated  that  during  the 
course  of  development  programs,  changes 
normally  occur  in  the  manufecttuing  pnx»ss 
in  order  to  improve  product  quality  and 
yields.  The  potential  impact  of  such  changes 
for  extrapolation  of  the  aninval  findings  to 
hiunans  should  be  coiuidered. 

The  comparability  of  the  test  material 
during  a  development  program  should  he 


demonstrated  when  a  new  or  modified 
manufecttuing  process  is  developed  or  other 
significant  changes  in  the  product  or 
formulation  are  made  in  an  ongoing 
development  program.  Comparability  can  be 
evaluated  on  the  basis  of  biochemic^  and 
biological  characterization  (Le.,  identity, 
purity,  stability,  and  potency).  In  some  cases, 
additional  studies  may  be  needed  (i.e., 
pharmacokinetics,  pharmacodynamits  and/ 
or  safety).  The  scientific  ratioiude  for  tha 
approach  taken  should  be  providatL 

3.  Preclinical  Safety  Testing- 

3.1  General  Principles 

The  objectives  of  the  preclinical  safety 
studies  an  to  define  pharmacological  and 
toxicological  effects  not  only  prior  to 
initiation  of  htunan  studies  bat  throughout 
clinical  development  Both  in  vitro  and  in 
vivo  studies  can  contribute  to  this 
characterization.  Biophaimacauticals  that  are 
structtirally  and  pharmacologically 
comparable  to  a  product  for  which  these  is 
wide  experience  in  clinital  practice  may 
need  less  extensive  toxicity  teating. 

Preclinical  safety  testing  shotdd  coiuider 

(1)  Selection  of  the  relevant  animal  species; 

(2)  age;  (3)  physiological  state;  (4)  the  maimer 
of  delivery,  incltiding  dose,  route  of 
administration,  and  treatment  regimen;  and 
(5)  stability  of  the  test  material  imdar  tha 
conditiona  of  use. 

Toxicity  studies  are  expected  to  be 
performed  in  compliance  with  Good 
Laboratory  Practice  (GLP):  however,  it  is 
recognized  that  some  studies  employing 
specialized  test  systems,  which  are  often 
needed  for  biopharmaceuticals.  may  opt  be 
able  to  comply  fully  %rith  GLP.  Areas  of 
non(x>mplian(»  should  be  identified  and 
their  significance  evaluated  relative  to  the 
overall  safety  assessment  In  some  cases,  lack 
of  full  GU*  compliance  does  not  necessarily 
mean  that  the  data  from  these  studies  cannot 
be  used  to  support  clinical  trlab  and 
marketing  authorizatioiu. 

Conventional  approaches  to  toxicity  tasting 
of  pharmaceuticals  may  not  be  appropriate 
for  biopharmaceuticals  dua  to  the  imkitte  and 
diverse  structural  and  biologiixl  prop«cties  of 
the  latter  that  may  include  species 
specificity,  immimogenicity,  and 
impredicted  pleiotropic  activitiea. 

3.2  Biological  Activity/Pbannacodynamics 

Biological  activity  may  be  evaluated  using 
in  vitro  assays  to  detennina  whitJi  affects  of 
the  product  may  be  related  to  clinical 
activity.  The  use  of  (»11  lines  and/or  primary 
cell  ctdtures  can  be  tisefid  to  examine  tha 
direct  effects  on  cellidar  phenotypa  and 
proliferation.  Due  to  the  species  specificity  of 
many  biotechnology-derived 
pharmaceuticals,  it  is  important  to  select 
relevant  animal  species  for  toxicity  testing.  In 
vitro  cell  lines  derived'from  mammalian  calls 
can  be  uaed  to  predict  specific  aspects  of  in 
vivo  activity  and  to  assess  quantitatively  the 
relative  sensitivity  of  various  species 
(including  hiunan)  to  the  biopharmacvuticaL 
Such  studies  may  be  designed  to  determine, 
for  example,  receptor  occupancy,  receptor 
affinity,  and/or  pharmacological  efiscts,  and 
to  assist  in  the  selection  of  an  appropriate 
animal  species  for  fuitber  in  vivo 
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pharmacology  and  toxicology  studies.  The 
combined  rasidts  from  in  vitro  and  in  vivo 
studies  assist  in  the  extrapolation  of  the 
findings  to  hiunans.  In  vivo  studies  to  assess 
pharmacological  activity,  including  defining 
mechanismls)  of  action,  are  often  used  to 
support  the  rationale  of  the  proposed  use  of 
the  product  in  clinical  studies. 

For  monoclonal  antibodies,  the 
Immtinnlogical  properties  of  the  antibody 
should  be  described  in  detail,  including  its 
antigenic  specificity,  complement  binding, 
and  any  turintantional  reactivity  and/or 
C3rtotoxicity  towards  human  tissues  distinct 
from  tha  intended  target  Such  cross- 
reactivity  studies  should  be  carried  out  by 
appropriate  immiuohistochemical 
procedures  using  a  range  of  human  tissues. 

3.3  Animal  Spedea/Model  Selection 

The  biological  activity  together  with 
species  and/or  tissue  specnfitdty  of  many 
biotai:hnology-dedvad  [rfiarmacauticals  often 
preclude  standard  tmdcity  tasting  designs  in 
commonly  used  spetnas  (e.g.,  rats  and  dogs). 
Safety  evaluatioD  programs  should  include 
the  use  of  relevant  spades.  A  relevant  spades 
is  (me  in  which  the  test  material  is 
pharmacologically  active  due  to  tha 
expression  of  the  retxptor  or  an  epitope  (in 
the  case  of  monotJonal  antibodies).  A  variety 
of  techniiiuas  (e.g.,  iininiii^>iFtwwiiif«i  or 
frmctiooal  tests)  can  be  tisad  to  identify  a 
relevant  spades.  Knowledge  of  receptor/ 
epitope  distribution  can  provide  greater 
understanding  of  potential  in  vivo  toxidty. 

Relevant  animal  spedes  for  tasting  of 
monoclonal  antibodies  are  those  that  express 
the  desired  epitope  and  demonstrate  a 
similar  tissue  croas-reactivity  profile  as  for 
htunan  tissues.  This  would  optimise  the 
ability  to  evaluate  toxidty  arising  from  the 
binding  to  the  epitope  and  any  imintentional 
tissue  cross  reactivity.  An  animal  spedas  that 
does  not  express  the  desired  epitope  may  still 
be  of  soma  relevance  for  w— ^tting  toxidty  if 
comparable  imintentional  tisstie  cross- 
reactivity  to  hiunans  is  demonstrated. 

Safety  evaluation  programs  sboukl 
normally  indude  two  relevant  spacias. 
However,  in  certain  justified  cases  one 
relevant  spades  may  suffice  (e.g.,  when  only 
one  relevant  spades  can  be  identified  or 
whan  the  biological  activity  of  the 
biophamiaceutical  is  well  imderstood).  In 
addition,  even  where  two  spedas  may  be 
nacassary  to  characterize  toxidty  in  diort 
tarm  studies,  it  may  be  possible  to  justify  the 
use  of  ordy  tme  spedes  for  subsequent  long- 
tann  toxicity  studies  (e.g.,  if  the  toxidty 
profile  in  the  two  spedes  is  comparable  in 
the  short  term). 

Toxicity  studies  in  nonrelevant  spedes 
may  be  misleading  and  an  discotuaged 
When  no  relevant  species  exists,  the  use  of 
relevant  transgenic  animals  expressing  the 
hiuaan  receptor  or  the  use  of  homologous 
proteins  should  be  considered.  The 
information  gained  from  use  of  a  transganic 
animal  model  expressing  the  hiunan  receptor 
is  optimized  when  the  interaction  of  the 
produd  and  the  humanized  receptor  has 
similar  physiological  ctmsequences  to  those 
expected  in  humans.  While  usefid 
information  may  also  be  gained  from  the  use 
of  homologous  proteins,  it  should  be  noted 


that  the  production  process,  range  of 
impurities/contaminants,  pharmacokinetics, 
and  exact  pharmacological  mechanism(8) 
may  differ  between  the  homologous  form  and 
the  pnxiuct  intended  for  clinical  use.  Where 
it  is  not  possible  to  use  transgenic  animal 
models  or  homologous  proteins,  it  may  still 
be  prudent  to  assess  some  aspects  of 
potential  ttnddty  in  a  limited  toxidty 
evaluation  in  a  single  species,  e.g.,  a  repeated 
dose  toxicity  study  of  <  14  days  duration  that 
inchules  an  evaluation  of  important 
functional  endpoints  (e.g.,  cardiovascular 
and  respiratory). 

In  recent  years,  there  has  been  much 
progress  in  the  development  of  animal 
modeb  that  are  thought  to  be  similar  to  the 
hiunan  disease.  These  animal  models  indude 
induced  and  spontaneous  models  of  disease, 
gene  knockout(s),  and  transgenic  animal. 
These  models  may  provide  fiuther  insight, 
not  only  in  determining  the  pharmacological 
action  of  the  produd,  pharmacokinetics,  and 
dosimetry,  but  may  alw  be  useful  in  the 
datannination  of  safety  (e.g.,  evaluation  of 
undesirable  promotion  of  disaese 
progression).  In  certain  cases,  studies 
performed  in  animal  models  of  disease  may 
be  used  as  an  acceptable  alternative  to 
toxidty  studies  in  normal  animnU  (Note  1). 
Tha  scientific  justification  for  the  use  of  these 
animal  models  of  disease  to  support  safety 
should  be  provided. 

3.4  Numbei/Gender  of  Animals 

The  number  of  animals  used  per  dose  has 
a  dired  bearing  on  the  ability  to  detect 
toxidty.  A  small  sample  size  may  lead  to 
feilure  to  observe  toxic  events  due  to 
observed  frequency  alone  regardless  of 
severity.  Tha  limitations  that  are  imposed  by 
sample  size,  as  often  is  the  case  for 
nonhuman  primate  studies,  may  be  in  part 
compensated  by  increasing  the  frequency  and 
duration  of  monitoring.  Both  genden  shoidd 
generally  be  used  or  justification  given  hx 
specific  omissions. 

3.5  Administmtion/Dose  Selection 

The  nnite  and  frequency  of  administrriion 
should  be  as  dose  as  possible  to  that 
proposed  for  clinical  use.  Considoation 
should  be  given  to  pharmacokinetics  and 
bioavailability  of  the  produd  in  the  species 
being  used  and  to  the  volume  which  can  be 
safely  and  humanely  administered  to  the  test 
animals.  Ftx  example,  the  frequency  of 
administration  in  laboratory  animala  may  be 
increased  (x>rapai«d  to  the  proposed 
schedule  for  the  human  rliniral  studies  in 
order  to  compensate  for  faster  dearance  rates 
or  low  solubUity  of  the  active  ingredient  In 
these  case*,  the  level  of  exposure  of  the  test 
animal  relative  to  the  rlinirail  exposure 
should  be  defined.  Consideration  should  also 
be  given  to  the  effects  of  volume, 
OHicentration,  formulation,  and  site  of 
administration.  The  use  of  routes  of 
administration  other  than  those  used 
clinically  may  be  acceptable  if  the  route  must 
be  mixiifiad  due  to  limited  bioavailability, 
limitations  due  to  the  route  of 
administration,  or  to  size/physiology  of  the 
animal  spedes. 

Dosage  levels  should  be  selected  to  provide 
information  on  a  dosa-response  relationship. 


including  a  toxic  dose  and  a  no  observed 
adverse  effect  level  (NOAEL).  For  some 
classes  of  products  with  littie  to  no  toxidty, 
it  may  not  be  possible  to  define  a  specific 
maximum  dose.  In  these  cases,  a  sdentific 
justification  of  the  rationale  for  the  dose 
selection  and  projected  multiples  of  human 
exposure  should  be  provided.  To  justify  high 
dose  selection,  consideration  should  be  given 
to  the  expeded  pharmacological/ 
physiological  effects,  availability  of  suitable 
test  matnial,  and  the  intended  clinical  use. 
Where  a  produd  has  a  lower  affinity  to  or 
potency  in  the  cells  of  the  selected  spedes 
than  in  human  cells,  testing  of  higher  doses 
may  be  important  The  multiples  of  the 
human  dose  that  are  needed  to  determine 
adequate  safety  margins  may  vary  with  each 
class  of  biotechnology-derived 
pharmaceutical  and  its  clinical  lndicatiao(s). 

3.8  Immunogenidty 

Many  biotechnology-derived 
pharnuiceutic:als  intended  for  humans  are 
immunogenic  in  animaU  Therefore, 
measurement  of  antibodies  associated  with 
administration  of  these  types  of  products 
should  be  performed  when  contfaicting 
repeated  dose  toxidty  studies  in  onler  to  aid 
in  the  interpretation  of  thaae  studies. 
Antibody  responses  should  be  characterizad 
(e.g.,  titer,  number  of  responding  animals, 
neutralizing  or  iion-neuU«lizing)  and  their 
appearance  shoidd  be  correlated  with  any 
pharmacological  end/at  toxicological 
changBS.  Specifically,  the  effects  of  antibody 
formation  on  pharmacokinetic/ 
pharmactxiynamic  parameten,  inddenca 
MDdJor  severity  of  adverse  effects, 
complement  activation,  or  the  eroergence  of 
new  toxic  efbcu  should  be  considered  when 
interpreting  the  data.  Attention  should  also 
be  paid  to  the  evaluation  of  possible 
pathological  changes  related  to  immiina 
complex  formation  and  deposititm. 

The  detection  of  antibodies  should  not  be 
the  sole  criterion  for  the  eariy  termination  of 
a  preclinical  safety  study  or  modification  in 
the  duration  of  the  study  design  unless  the 
immune  resfionse  neutralizes  the 
pharmacological  and/or  toxicological  effects 
of  the  biopharmaceutical  in  a  large 
proportion  of  the  animals.  In  most  cases,  the 
immune  response  to  biopharmacauticab  is 
variable,  like  that  observed  in  humans.  If  the 
interpretation  of  the  data  from  the  safety 
study  is  not  compromised  by  these  issues, 
then  no  special  significance  should  be 
ascribed  to  the  antibody  response. 

The  induction  of  antibody  formation  in 
animals  is  not  predictive  of  a  potential  for 
antiboily  formation  in  humans,  Hiunans  may 
develop  serum  antibodies  against  humanized 
proteins,  and  frequentiy  the  therapeutic 
response  penists  in  their  presenca  The 
oanirrence  of  severe  anaphylactic  responses 
to  recombinant  proteins  is  rare  in  humans.  In 
this  regard,  the  results  of  guinea  pig 
anaphylaxis  tests,  which  are  generally 
positive  for  protein  products,  are  not 
predictive  for  reactions  in  humans;  tharefbra, 
such  studies  are  considered  of  little  value  for 
the  routine  evaluation  of  these  types  of 
products. 
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4.  Spsdfic  CiMwkieratic 

4.1  Safety  Pharmacology 

It  is  important  to  investigate  the  potential 
for  undesirable  pharmacological  activity  in 
appropriate  animal  models  and.  where 
necessary,  to  incorporate  particular 
monitoring  for  these  activities  in  the  toxicity 
studies  and/or  clinical  studies.  Safety 
phannacology  studies  measure  functional 
indices  of  potential  toxicity.  These  functional 
indices  may  be  investigated  in  separate 
studies  or  incorporated  in  the  design  of 
toxicity  studies.  The  aim  of  the  safety 
pharmacology  studies  should  be  to  reveal  any 
hinctional  effects  on  the  major  physiological 
systems  (e.g.,  cardiovascular,  respiratory, 
renal,  and  central  nervous  systems). 
Investigations  may  also  include  the  use  of 
isolated  organs  or  other  test  systems  not 
involving  intact  animals.  All  of  these  studies 
may  allow  for  a  mechanistically-based 
explanation  of  specific  organ  toxicities, 
which  should  be  considered  carefully  with 
respect  to  hutn^n  use  and  indication(s). 

4.2  Expogure  assessment 

4.2.1  Pharmacokinetics  and  Toxicokinetics 

It  is  difficult  to  establish  uniform 
guidances  for  pharmacokinetic  studies  for 
biotechnology-derived  pharmaceuticals. 
Single  and  multiple  dose  pharmacokinetics, 
toxicokinetics,  and  tissue  distribution  studies 
in  relevant  species  are  useful;  however, 
routine  studies  that  attempt  to  assets  mass 
balance  are  not  useful.  Di^rences  in 
pharmacokinetics  among  animal  species  may 
have  a  significant  impact  on  the 
predictiveness  of  animal  studies  or  on  the 
Mwssment  of  dose-response  relationships  in 
toxknty  studies.  Alterations  in  the 
pharmacokinetic  profile  due  to  immune- 
mediated  clearance  mechanisms  may  affect 
the  kinetic  profiles  and  the  interpretation  of 
the  toxicity  data.  For  some  products,  there 
may  also  be  inherent,  significant  delays  in 
the  expression  of  pharmacodynamic  effects 
relative  to  the  pharmacokinetic  profile  [e.g., 
cytokines)  or  there  may  be  prolonged 
expression  of  pharmacodynamic  effects 
relative  to  plasma  levels. 

Pharmacokinetic  studies  should,  whenever 
possible,  utilize  preparations  that  are 
representative  of  those  intended  for  toxicity 
testing  and  clinical  use  and  employ  a  route 
of  administration  that  is  relevant  to  the 
anticipated  clinical  studies.  Patterns  of 
absorption  may  be  influenced  by 
formulation,  concentration,  site,  and/or 
volume.  Whenever  possible,  systemic 
exposure  should  be  monitored  during  the 
toxicity  studies. 

When  using  radiolabeled  proteins,  it  is 
important  to  show  that  the  radiolabeled  test 
material  nmintainii  activity  and  biological 
properties  equivalent  to  that  of  the  unlabeled 
material.  Tissue  concentrations  of 
radioactivity  and/or  autoradiography  data 
using  radiolabeled  proteins  may  be  difficult 
to  interpret  due  to  rapid  in  vivo  metabolism 
or  unstable  radiolabeled  linkage.  Care  should 
be  taken  in  the  interpretation  of  studies  using 
radioactive  tracers  incorporated  into  specific 
amino  acids  because  of  recycling  of  amino 
acids  into  nondrug  related  proteina/peptides. 

Some  information  on  absorption, 
disposition,  and  clearance  in  relevant  animal 


models  should  be  available  prior  to  clinical 
studies  in  order  to  predict  margins  of  safety 
based  upon  exposure  and  dose. 

4.2.2  Assays 

Tfae  use  of  one  or  more  assay  methods 
should  be  addressed  on  a  case-by-case  basis 
and  the  scientific  rationale  should  be 
provided.  One  validated  method  is  usually 
considered  sufficient.  For  example, 
quantitation  of  TCA-precipitable 
radioactivity  following  administration  of  a 
radiokbeled  protein  may  provide  adequate 
information,  but  a  specific  assay  for  the 
analyte  is  preferred.  Ideally,  the  assay 
methods  should  be  the  same  for  animals  and 
humans.  The  possible  influence  of  plasma 
binding  proteins  and/or  antibodies  in 
plasma/ serum  on  the  assay  performance 
should  be  determined. 

4.2.3  Metabolism 

The  expected  consequence  of  metabolism 
of  biotechnology-derived  pharmaceuticals  is 
the  degradation  to  small  peptides  and 
individual  amino  acids.  Therefore,  the 
metabolic  pathways  are  generally 
understood.  Classical  biotransformation 
studies  as  performed  for  pharmaceuticals  are 
not  needed. 

Understanding  the  behavior  of  the 
biopharmaceutical  in  the  biologic  matrix 
(e.g.,  plasma,  serum,  cerebral  spinal  fluid) 
and  the  possible  influence  of  binding 
proteins  is  important  for  understanding  the 
pharmacodynamic  effect. 

4.3  Single  Dose  Toxicity  Studies 

Single  dose  studies  may  generate  useful 
data  to  describe  the  relationship  of  dose  to 
systemic  and/or  local  toxicity.  These  data  can 
bie  used  to  select  doses  for  repeated  dose 
toxicity  studies.  Information  on  dose- 
response  relationships  may  be  gathered 
through  the  conduct  of  a  single  dose  toxicity 
study  or  as  a  component  of  pharmacology  or 
animal  model  efficacy  studies.  The 
iiux)rporation  of  safety  pharmacology 
parameters  in  the  design  of  theae  studies 
should  be  considered. 

4.4  Repeated  Dose  Toxicity  Studies 

For  consideration  of  the  selection  of  animal 
species  for  repeated  dose  studies,  see  section 
3.3.  The  route  and  dosing  regimen  (e.g.,  daily 
versus  intermittent  dosing)  should  reflect  the 
intended  clinical  use  or  exposure.  When 
feasible ,  these  studies  should  include 
toxicokinetics. 

A  recovery  period  should  generally  be 
included  in  study  designs  to  determine  the 
reversal  or  potential  worsening  of 
pharmacological/toxicological  exacts,  and/or 
potential  delayed  toxic  eSiects.  For 
biopharmaceuticals  that  induce  prolonged 
pharmacological/toxicological  effacts, 
recovery  group  »niin«l«  should  be  monitored 
until  reversibility  is  demonstrated.  The 
duration  of  npeated  dose  studies  should  be 
based  on  the  intended  duration  of  clinical 
exposure  and  disease  indication.  This 
duration  of  animal  dosing  has  generally  been 
1-3  months  for  most  biotechnology-derived 
pharmaceuticals.  For  biopharmaceuticals 
intended  for  short-term  use  (e.g.,  <  to  7  days) 
and  for  acute  life-threatening  diseases, 
repeated  dose  studies  up  to  2  weeks  duration 
have  been  conaiderad  adequate  to  support 


clinical  studies  as  well  as  marketing 
authorization.  For  those  biopharmacauticala 
intended  for  chronic  indications,  studies  of  6 
months  duration  have  generally  been 
appropriate,  although  in  some  cases  shorter 
or  longer  durations  have  supported 
marketing  authorizations.  For 
biopharmaceuticals  intended  for  chronic  use, 
the  duration  of  long-term  toxicity  studies 
should  be  scientifically  fustified. 

4.5  bnmunotoxicity  Studies 

One  aspect  of  immimotoxicological 
evaluation  includes  assessment  of  potential 
inmiunogenicity  (see  section  3.6).  Many 
biotechnology-derived  pharmaceuticals  are 
intended  to  stimulate  or  suppress  the 
immune  system  and,  Uierefore,  may  affect  not 
only  humoral  but  also  cell-mediated 
immunity-  Inflammatory  reactions  at  the 
injection  site  may  be  indicative  of  a 
stimulatory  response.  It  is  important, 
however,  to  recognize  that  simple  injection 
trauma  and/or  specific  toxic  efiects  caused  by 
the  formulation  vehicle  may  also  result  in 
toxic  changes  at  the  injection  site.  In 
addition,  the  expression  of  surface  antigens 
on  target  cells  may  be  altered,  which  has 
implications  for  autoimmune  potential. 
Immunotoxicological  testing  strategies  m^ 
require  screening  studies  followed  by 
mechanistic  studies  to  clarify  such  issues. 
Routine  tiered  testing  approaches  or  standard 
testing  batteries,  however,  are  not 
recommended  for  biotechnology-darived 
pharmaceuticals. 

4.6  Reproductive  Performance  and 
Developmental  Toxicity  Studies 

The  need  for  reproductive/developmental 
toxicity  studies  is  dependent  upon  the 
product,  clinical  indication  and  intended 
patient  population  (Note  2).  The  specific 
study  design  and  dosing  schedule  may  be 
modified  based  on  issues  related  to  species 
specificity,  immunogenicity,  biological 
activity,  and/or  a  long  elimination  half-life. 
For  example,  concerns  regarding  potential 
developmental  immunotoxicity,  which  may 
apply  particularly  to  certain  monoclonal 
antibodies  with  prolonged  immunological 
efliects,  could  be  addressed  in  a  study  design 
modified  to  assess  immune  function  of  the 
neonate. 

4.7  Genotoxicity  Studies 

The  range  and  type  of  genotoxicity  studies 
routinely  conducted  for  pharmaceuticals  are 
not  applicable  to  biotechnology-derived 
pharmaceuticals  and  therefore  are  not 
needed.  Moreover,  the  administration  of  large 
quantities  of  peptides/proteins  may  yield 
uninterpretable  results.  It  is  not  expected  that 
these  substances  would  interact  diiectiy  with 
DNA  or  other  chromosomal  material  (Note  3). 

Studies  in  available  and  relevant  systems, 
including  newly  developed  systems,  should 
be  performed  in  those  cases  where  there  is 
cause  for  concern  about  the  product  (e.g., 
because  of  the  presence  of  an  organic  linker 
molecule  in  a  conjugated  protein  product). 
The  use  of  standard  genotoxicity  studies  for 
assessing  the  genotoxic  potential  of  process 
contaminants  is  not  considered  appropriate. 
If  performed  for  this  purpose,  however,  the 
rationale  should  be  provided. 
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4.8  Carcinogenicity  Studies 

Standard  carcinogenicity  bioassaya  are 
generally  inappropriate  for  biotechnology- 
derived  phaimaceuUcals.  However,  product- 
specific  asaessmsnt  of  carcinogenic  potential 
may  still  be  needed  depending  upon  duration 
of  clinical  dosing,  patient  population,  and/or 
biological  activity  of  the  product  (e.g.,  growth 
EKtora,  immunosuppressive  agents,  etc). 
When  there  is  a  concern  about  caidnogmic 
potential,  a  variety  of  approaches  may  be 
considered  to  evaluate  risk. 

Products  that  may  have  the  potential  to 
support  or  induce  proliferation  of 
tranafonned  cells  and  clonal  expansion 
poasibly  leading  to  neoplasia  should  be 
evaluated  with  respect  to  receptor  expreasion 
in  various  malignant  and  normal  human  celk 
that  are  potentially  relevant  to  the  patient 
population  under  study.  The  ability  of  the 
product  to  stimulate  growth  of  normal  or 
malignant  cells  expressing  the  receptor 
should  be  determined.  When  in  vitro  data 
give  cause  for  concern  about  carcinogenic 
potential,  further  studies  in  relevant  animal 
models  may  be  needed.  Incorporation  of 
sensitive  indices  of  cellular  proliferation  in 
long-taim  repeated  dose  toxicity  studies  may 
provide  useAil  intoimation. 

In  those  cases  where  the  product  is 
biologically  active  and  nonimmunogenic  in 
rodents  and  other  studies  have  not  provided 
sufficient  information  to  allow  an  aaaeatment 
of  caidnogenic  potential,  then  the  utility  of 
a  single  rodent  species  should  be  considered. 
Carend  consideration  should  be  given  to  the 
selection  of  doses.  The  use  of  a  combinatton 
of  pharmacokinetic  and  pharmacodynamic 
endpointa  with  consideration  of  comparative 
receptor  characteristics  and  intended  human 
exposures  repreaents  the  most  sdentificaUy 
baaed  appniach  fur  defining  the  appropriate 
doses.  The  rationale  for  the  selection  of  doses 
should  be  provided. 

4.9  Local  TolmaiHX  Studieg 

Local  toieiance  ahoidd  be  evaluated.  The 
Connulation  intended  for  marketing  should 
be  tested:  however,  in  oeitain  justified  cases, 
the  testing  of  representative  Conmulations 
may  be  acceptable.  In  some  caaea.  the 
potential  adverse  effiscts  of  the  product  can 
be  evaluated  in  single  or  repeated  dose 
toxicity  ftudiea.  thus  obviating  the  need  for 
separate  local  tolerance  studies. 


Notei 

Animal  models  of  disease  may  be  nsefid  in 
defining  toxicity  endpoints,  selection  of 
clinical  Indicationa,  and  determination  of 
appro|»iato  fanmiladoas.  route  of 
adminislratioa.  and  treatment  regimen.  It 
should  be  noted  that  with  these  models  of 
disease  there  is  often  a  paucity  of  historical 
date  for  use  as  a  refiBreoce  when  evahiating 
study  results.  Tbecefiare,  the  coUection  of 
concurrent  control  and  baseline  date  is 
critical  to  optimin  study  desiga 

Note3 

There  may  be  extensive  public  information 
available  regarding  potential  reproductive 
and/or  developmental  effects  of  a  particular 
claas  of  compounds  (e.g.,  interferons)  where 
the  only  relevant  species  is  the  nonhuman 


primate.  In  such  cases,  mechanistic  studies 
indicating  that  similar  effects  are  likely  to  be 
cauaed  by  a  new  but  related  molecule  nuy 
obviate  the  need  for  formal  reproductive/ 
developmental  toxicity  studies.  In  each  case, 
the  scientific  basis  for  assessing  the  potential 
for  possible  effects  on  reproduction/ 
development  should  be  provided. 

Note  3 

With  some  biopharmaceuticals,  there  is  a 
potential  concern  about  accumulation  of 
spontaneously  mutated  cells  (e.g.,  via 
faciliteting  a  selective  advantage  of 
proliferation)  leading  to  carcinogenicity.  The 
standard  battery  of  genotoxicity  tests  is  not 
designed  to  detect  ueae  conditions. 
Alternative  in  vitro  or  in  vivo  models  to 
address  such  concerns  may  have  to  be 
developed  and  evaltuted. 

Dated:  Novei^r  12, 1997. 
imiiam  K.  HolAard. 
^xaocidte  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-30274  Filed  11-17-97;  8:45  am] 
MLUNQ  oooe  41«e-*1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutea  of  Health 

National  Inatttula  of  Arthrttia  and 

Notica  of  Ctoaad  Moating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  foUowiog 
National  Institute  of  Arthritis  and 
Muscidoskeletal  and  Skin  Diseases 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Mectaano  Transduction  in 
Bone. 

Date:  December  18, 1997. 

rime:  8.-00  a.m.-SHW  p.m. 

Place:  Holiday  Inn  Bethesda^  8120 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Contact  Person:  Tommy  L  Broadwater, 
Ph.D.,  Scientific  Review  Administrator, 
Natcher  Building.  45  Center  Drive,  Rm 
SAS25U,  Betheada.  Maryland  2D892-6500, 
Telephone:  301-594-4952. 

Puipoee/Agmda:  To  evaluate  and  review  a 
research  grant  application. 

This  meeting  will  be  dosed  in  accordance 
with  the  provisions  set  forth  in  sectiods 
552b(cK4)  and  552h(cKe).  Titie  5  U.S.C.  The 
discussion  of  this  ^plication  could  reveal 
confidential  trade  secnto  or  commercial 
piopeity  such  as  patentable  material  and 
pmsonal  information  conoeming  individual 
aaaociated  with  the  application^tlie 
diaclosore  of  which  would  constitute  a 
claariy  unwamnted  invasion  of  penonal 
privacy, 

(Catalog  of  Federal  Domestic  Assistaiice 
Program  Nos.  (93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Disease 
Research),  National  Institutes  of  Health, 
HHS) 


Dated:  November  10, 1997. 
UVeiiie  Y.  Strii^field, 
Committee  ManagDment  Officer.  NBi. 
[FR  Doc.  97-30204  FUed  11-17^7;  8^45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

Proapactlva  Grant  of  Exdualva 
Ucanaa:  Immunodampenlng 
Technology 

MBtcr:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  acconlance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(aKlMi)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Smvices.  ins  contemplating 
the  grant  ofan  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Ntmiber 
5,585.250  and  pending  U.S.  Patent 
Application  Serial  No.  08/764.575  both 
entitied  "Dampening  of  an 
Immunodominant  Epitope  of  an  Antigen 
for  Use  in  Plant,  Animal  and  Human 
Compositions  and  Immunotherapies" 
and  related  foreign  patent  applications 
to  Biological  Memetics,  Inc.,  of 
Frederick.  Maryland.  The  patent  rights 
in  this  invention  have  been  assignml  to 
the  United  States  of  America. 

It  is  anticipated  that  this  license  will 
be  limited  to  the  field  of  vaccines  for  the 
treatment  and  prevention  of  InfiBctious 
diseases  in  antmnU  and  humans. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  February 
17, 1998  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  and/or  patent  application, 
inquires,  comments  and  other  materials 
relating  to  the  contemplated  license 
shoiUd  be  directed  to:  Robert  Benson. 
Patent  Advisor,  Office  of  Technology 
TranafiBr,  National  Institutes  of  Health, 
6011  Executive  Blvd.,  Suite  325, 
Rockville,  MD  20852-3804;  Telephone: 
(301)  496-7056,  x267;  Facsimile:  (301) 
402-0220. 

SUPPLEMBfTARY  MFORMATKM:  The  patent 
and  pending  patent  application  describe 
a  broadly  applicable  method  of 
redirecting  the  immune  response  to  an 
antigen  firom  an  immimodomlnant 
epitope  to  another  epitope  by  altering 
the  immunogenicity  of  the 
immunodominant  epitope.  The  method 
is  most  useful  for  those  pathogens  with 
a  highly  variable  immimodomlnant 
epitope,  such  as  HTV,  HCV  or  gonorrhea. 
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By  immunodampening  the  dominant 
epitope  the  Lminune  system  then  reacts 
to  other  more  conserved  epitopes. 

The  prospective  exclusive  hcense  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  This  prospective 
exclusive  license  may  be  granted  unless 
within  90  days  from  the  date  of  this 
published  notice.  NIH  receives  written 
evidence  and  argument  that  established 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contempleted  license.  Comments  and 
objections  submitted  to  this  notice  will 
not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act.  5  U.S.C 
§552. 

Dated:  November  5, 1997. 
Butara  M.  HcGany, 
Deputy  Director.  Offkx  of  Technology 
Transfer. 

{FR  Doc.  97-30202  FUed  ll-17-«7;  8:45  un] 
MiMQ  cooe  4i4e-«i-ii 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PuMtc  Health  Service 

National  Toxicology  Program;  National 
Toxicology  Program  (NTP),  Board  of 
Scientific  Counaelors'  Meeting;  Review 
of  Draft  NTP  Technical  Reports 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 


meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review 
Subcommittee  on  December  9  and  10, 
1997,  in  the  Conference  Center, 
Building  101.  South  Campus,  National  . 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  111  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina. 
The  meeting  will  begin  at  1:30  p.m.  on 
December  9,  and  at  8:30  a.m.  on 
December  10,  and  is  open  to  the  public. 
The  agenda  topic  is  the  peer  review  of 
draft  Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
from  the  National  Toxicology  Program. 
Additionally,  there  will  be  a 
presentation  made  concerning  data 
obtained  frtim  transgenic  mouse  models 
on  several  of  the  chemicals  being 
reviewed. 

Tentatively  scheduled  to  be  peer 
reviewed  on  December  9-10  are  draft 
Technical  Reports  of  10  two-ye€ur 
studies,  listed  alphabetically,  along  with 
supporting  information  in  the  attached 
table.  All  studies  were  done  using 
Fischer  344  rats  and  B6C3F,  mice.  The 
order  of  review  is  given  in  the  far  rfght 
column  of  the  table.  Copies  of  the  draft 
Reports  may  be  obtained,  as  available, 
&t>m:  Central  Data  Management,  MD 
El-02.  P.O.  Box  12233,  Research 
Trian^e  Park,  NC  27709  (919/541- 
3419),  FAX  (919/541-36B7),  email: 
CDM@nieh8.nih.gov. 

Public  comment  on  any  of  the 
Technical  Reports  is  welcome.  Persons 
wanting  to  make  a  formal  presentation 
regarding  a  particular  Technical  Report- 
must  notify  the  Executive  Secretary  by 
telephone,  by  FAX,  by  mail,  or  by  email 
no  later  than  December  4,  1997,  and 
provide  a  written  copy  in  advance  of  the 


meeting  so  copies  can  be  made  and 
distributed  to  all  Subcommittee 
members,  ad  hoc  expert  consultants, 
and  sta£f,  and  made  available  at  the 
meeting  for  attendees.  Written 
statements  should  supplement  and  may 
expand  on  the  oral  presentation.  Qra7 
presentations  should  be  limited  to  no 
more  than  five  minutes. 

The  program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 
or  planned  studies  by  others,  as  well  as 
current  production  data,  human 
exposure  information,  and  use  patterns 
for  any  of  the  chemicals  listed  in  this 
announcement  Please  contact  Central 
Data  Management  at  the  address  given 
above,  and  they  will  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary.  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  Research  Triwgle 
Park.  North  Carolina  27709  (telephone 
919/541-3971;  FAX  919/541-0295; 
email  hartdniehs.nih.gov)  will  furnish 
agenda  and  a  roster  of  Subconunittee 
members  and  expert  consultants  prior  to 
the  meeting.  Summary  minutes 
subsequent  to  the  meeting  will  be 
available  upon  request  to  Central  Data 
Management 

Attachment. 
Oiarlei  E.  Leuora,  Jr., 
Acting  Director.  National  Toxicology 
Propxun. 


Summary  Data  for  Technical  Reports  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board 
OF  Scientific  Counselor's  Technical  Reports  Review  Subcommittee 

[December  9-10,  1997] 


Chemical  CAS  Na 

Tech- 
nicai 
route/ 
report 
numtwr 

Primafy  uses 

Exposure  levels 

HOVIOW 

order 

l-CNoro-2-Propanot,    Techniciri,    127- 
00-4. 

Coconol  Oil  Acid.  Diethanoiamine  Con- 
densate. fim03-42-9. 

Diethanolamine,  111-42-2     

TR^77 

TR-479 
TR.^78 

Chemical   intemiedlate   tor   propylene 
oxide  &  other  organic  compounds. 

Foam  stabilizer  in  shampoos  and  dish- 
vvashing  liquids;  dyeing  assistant  in 
textile  processing. 

Production  of  textile  lubricants.  Rubtwr 
chemicals  intermediate;  emulsifier  In 
agricultural  chemicals,  cosmetics, 
and  pharmaceuticals;  gas  con(^ 
boning  agent 

Dosed-Water  (deiontzed  waAei):  Rats: 

0,  150.  325.  or  650  ppm;  Mice:  0. 

250,   500,   or    1000   ppm    (50/sex/ 

group). 
Topical  (95%  ethanoi):  Rats:  0.  SO.  or 

100  mg^;  Mice:  0,  100,  or  200  mg/ 

leg  (SO  sex/speciea/group). 
Topical  (ethanoO:  Male  Rats:  0,  16.  32, 

or  64  mg/kg;  Female  Rats:  0.  8.  16. 

or  32  mg/kg;  Mice:  0,  40,  80.  or  160 

mgA(g  (SO/sex/spedes/group). 

10 

2 
1 
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Summary  Data  for  Technical  Reports  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board 

OF  SaENTIFIC  COUNSELOR'S  TECHNICAL  REPORTS  REVIEW  SUBCOMMITTEE— Continued 

(December  9-10. 1907] 


Chemical  CAS  Na 


Furlwyi  Alcohol.  006-Q9-0 


laotxjlene.  115-1 1-7. „ 


Isoprene  78-79-5 


Laurie   Acid.    Diethanolamine   Condarv 
sate.  120-40-1. 

Oleic  Add,  Diettianolamine  Corxtonsate. 
93-83-4. 

PentachkKophenol.  Purified.  87-86-S  .... 


Pyridine  110-86-1 


Tech- 
nical 
route/ 
report 
rHimt>er 


TR-482 


TR-487 


TR-488 

TR-480 
TR-481 
TR-483 


TR-470 


Primary 


Solvent  tor  ethers  arxl  esters;  in  manu- 
facture o(  phenolic  and  furan  resins, 
chernical  iotarmediate.  wetting  agent; 
Iquid  propeUant:  flavoring  agent,  ob- 
tained from  processing  comoabt, 
coffee  beans. 

Production  of  dtoobutylene.  trimers, 
butyl  rubber,  antioxidants  tor  foods, 
packaging,  food  supplements  &  pias- 
tics.  isooctane.  higt>-oclane  aviation 
gaaoNne,  poiyisotMtene  reeins.  (NTP 
Executive  Summary). 

MofK)iner  and  oomonomer  for 
elaatomerB.  prepared  from  (urpert- 
tine.  petroleum  products  (Merck 
1989). 

Foam  statMHzer  for  Ik^uid  househoU  de- 
tergents and  shampoos. 

Surfactant  in  wax  emulsion;  to  irxTeae 
shampoo  viscosily. 

Wood  preservative,  fungickle,  soil  fumi- 
gant  for  termites,  prehanrest  deto- 
nant.  seed  treatment  for  beans,  pre- 
servative lor  paint,  leather,  textiles, 
inks,  anttoacterial  agent  in  disinfect- 
ants &  cleaners  (HSDB  1990). 

Solvent,  organic  synthesis,  flavoring  in- 
gredient, manufacture  of  fungicides, 
pharmaceutnals.  dyestuff.  explo- 
sives, mfr.  of  vitamins,  sutla  drugs, 
intemnediate  n  manufacture  of  dtquat 
&  paraquat,  waterproofing  textiles 
(HSDB  1990). 


Exposure  levels 


Mtataton  (air):  Rats  &  Mice:  0.  2.  8.  or 
32  ppm  (SO^sex/species/group). 


Inhalatton  (air):  Rats  &  Mtoe:  0.  500. 
2000.  or  8000  ppm  SCVsex/apeciea/ 
group). 


Inhalatton  (air):  Rais:  0.  220.  700.  or 
7000  ppm;  SOABex/group). 


Topical  (95%  ethanoi):  Rats:  0,  SO.  or 
100  mg/kg;  Mice:  0.  100.  or  200  m^ 
kg  (50/tax/apecies/group. 

Topical  (95%  ethanoi):  Rats:  0,  50,  or 
100  mg^;  SQ/sex/group;  Mice:  0. 
15.  or  30  n^)/kg;  SS/sex/group. 

Dosed-Feed  (NIH-07);  Rats:  0,  200, 
400,  or  600  ppm;  SO/sex/group— 
1000  ppm  Stop  Study  (60/sex). 


Dosed-Water  (deionized  water):  Rats: 
0,  1W,  200,  or  400  ppm;  Male  Mice: 
0.  250,  500,  or  1000  ppm;  Female 
Mtoe:  125.  250  or  500  ppm;  Male 
Wistar  Rats:  0,  100,  200,  or  400  ppm 
(SCVsex/group). 


3 
4 
5 


(FR  Doc  97-30203  Filed  11-17-97;  8:45  am] 
BIUMQ  OOOe  4140-ei-P 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wlldllfa  Sarvica 

Notica  of  RacaHit  of  Application  for 
Endangered  Spaciaa  Permit 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  <rf 
1973,  as  amended  (16  U.S£.  1531  et 

>): 

Applicant:  Mark  Hartman,  Nashville. 
Tennessee  PRT-836121. 

The  applicant  requests  authorization 
to  take  (salvage  dead  shells,  and  harass 
diuing  surveys)  the  dwarf  wedge 
mussel.  Alasmidonta  heterodon, 
throiighout  the  species  range  in  North 


Carolina,  for  the  purpose  of 
enhancement  of  survival  of  the  species. 

Applicant:  David  L.  Leonard.  Sebring. 
Florida  PRT-836133. 

The  applicant  requests  authorization 
to  take  (harass  during  installation  of 
cavity  inserts)  the  red-cockaded 
woodpecker,  Picoides  bonalis,  at  St 
Sebastian  River  State  Buffer  Preserve. 
Brevard  Coimty,  Florida,  for  the  purpose 
of  enhancement  of  survival  of  the 
species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Rrajioqal  Permit  Biologist,  U.S.  Fish  and 
WUdlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  December  18, 1997. 

Dociunents  and  other  information 
submitted  with  this  application  are 
available  for  review,  siibject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infonnation  Act,  by  any 
party  who  submits  a  written  request  for 


a  copy  of  such  documents  to  the 
following  ofBce  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard.  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Ekated:  November  3. 1997. 
Saa  D.  HamUtoB. 
Regional  Director. 

[FR  Doc.  97-30196  Filed  11-17-97;  8:45  am] 
MJJNQ  COM  4910-W-P 
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OEPARTIIENT  OF  THE  INTERIOR 

Rsh  and  Wikfllfe  Service 

Avaiiabllity  of  an  Environmental 
Asaessment  and  Rnding  of  No 
Significant  Impact,  and  Receipt  of  an 
Application  for  an  Incidental  Talie 
Permit  for  a  Residential  Deveiopment 
Proposal  Called  PtK>enix  Vlli.  in  the 
City  of  Orange  Beach,  Baldwin  County, 
AL 

AQENCY:  Fish  and  Wildlifia  Service. 

Interior. 

action:  Notice. 

Brett  Real  Estate,  Robinson 
Development  Company,  Inc. 
(Applicant),  seeks  an  incidental  take 
permit  (ITP)  from  the  Fish  and  Wildlife 
Service  (Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.).  as 
amended  (Act).  The  ITP  would 
authorize  for  a  period  of  30  years  the 
incidental  take  of  an  endangered 
species,  the  Alabama  beach  mouse, 
Peromyscus  polionotus  ammobates 
(ABM).  The  Applicant  made  the 
decision  to  assiune  ABM  are  present 
based  on  surveys  on  adjacent  property. 
The  project  would  be  called  Phoenix 
Vm  and  consists  of  a  single  fourteen- 
story  condominium  tower  with  81 
residential  units,  paridng  areas,  and  a 
svrimming  pool  on  5.06  acres. 
Associated  landscaped  grounds  and  a 
dune  walkover  structure  would  also  be 
constructed.  A  more  detailed 
description  of  the  mitigation  and 
minimization  measures  to  address  the 
effects  of  the  Project  to  the  protected 
species  are  outlined  in  the  Applicant's 
Habitat  Conservation  Plan  (HCP)  and  in 
the  StJPPlfMENTARY  MFOMIAIKM  section 
below. 

The  Service  also  annoimces  the 
availability  of  an  environmental 
assessment  (EA)  and  HCP  for  the 
incidental  take  application.  Copies  of 
the  EA  and/ or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  AOIMESSES).  Requests  must  be  in 
writing  to  be  processed.  This  notice  also 
advises  the  public  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  ITP  is  not  a  ma|or  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102(2](C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA).  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
from  the  data  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 


the  Act  and  NEPA  regulations  (40  CFR 
1506.6).  The  Service  specifically 
requests  comment  on  the 
appropriateness  of  the  "No  Surprises" 
assurances  should  the  Service 
determine  that  an  ITP  will  be  granted 
and  based  upon  the  submitted  HCP. 
Although  not  explicitly  stated  in  the 
HCP,  the  Service  has,  since  August 
1994,  announced  its  intention  to  honor 
a  "No  Surprises"  Policy  for  applicants 
seeking  FITs.  Copies  of  the  Service's 
"No  Surprises"  Policy  may  be  obtained 
by  making  a  written  request  to  the 
Regional  Office  (see  ADDRESSES).  The 
Service  is  soliciting  public  comments 
and  review  of  the  applicability  of  the 
"No  Surprises"  PoUcy  to  this 
application  and  HCP. 
DATES:  Written  comments  on  the  ITP 
application,  EA,  and  HCP  should  be 
sehl  to  the  Service's  Regional  Office  (see 
ADOnESSES)  and  should  be  received  on 
or  before  December  18, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Dociunents  will  also  be 
available  for  public  inspection  by 
appokitment  during  normal  business 
hours  at  the  Regioiul  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  WUdlife  Service,  Post 
Office  Drawer  1190,  Daphne,  Alabama 
36526.  Written  data  or  comments 
concerning  the  application,  EA,  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Requests  for  the  documentation 
must  be  in  writing  to  be  processed. 
Comments  must  be  submitted  in  writing 
to  be  processed.  Please  reference  permit 
number  PRT-834795  in  such  comments, 
or  in  requests  of  the  documents 
disciissed  herein. 

RM  FURTHER  WTORMATION  COMTACT:  Mr. 
Rick  G.  Gooch.  Regional  Permit 
Coordinator,  (see  AflORCSSES  above), 
telephone:  404/679-7110;  or  Ms.  Celeste 
South,  Fish  and  WildlifiB  Biologist, 
Daphne,  Alabama,  Field  Office  (see- 
ADDRESSES  above),  telephone:  334/441- 
5181. 

supPLaerrARY  sroRMATiON:  The 
Alabama  beach  mouse  (ABM), 
Peromyscus  polionotus  ammobates,  is  a 
subspecies  of  the  common  oldfield 
mouse,  Peromyscus  polionotus,  and  is 
restricted  to  the  dune  systems  of  the 
Gulf  Coast  of  Alabama.  The  known 
ciirrent  range  of  ABM  extends  from  Fort 
Morgan  eastward  to  the  western 
terminus  of  Alabama  Highway  182, 
including  the  Perdue  Unit  on  the  Bon 
Secour  National  Wildlife  Refuge.  The 
sahd  dime  systems  inhabited  by  this 


species  are  not  uniform;  several  habitat 
types  are  distinguishable.  The  species 
inhabits  primary  dunes,  interdune  areas, 
secondary  dimes,  and  scrub  dunes.  The 
depth  and  area  of  these  habitats  from 
the  beach  inland  varies.  Population 
surveys  indicate  that  this  subspecies  is 
usually  more  abundant  in  primary 
dunes  than  in  secondary  dunes,  and 
usually  more  abundant  in  secondary 
dunes  than  in  scrub  dunes.  Optimal 
habitat  consists  of  dune  systems  with  all 
dime  t3rpes.  Though  fewer  ABM  inhabit 
scrub  dunes,  these  high  dunes  can  serve 
as  refugia  during  devastating  hurricanes 
that  overwash,  flood,  and  destroy  or 
alter  secondary  and  frontal  dunes.  ABM 
surveys  on  the  Applicant's  property  did 
not  reveal  habitat  occupied  by  ABM; 
however,  the  Applicant  is  seeking 
compliance  with  the  Act  in  an 
abundance  of  caution.  The  Applicant's 
property  does  not  contain  designated 
critical  habitat  for  the  ABM. 
Construction  of  the  Project  may  result  in 
the  death  of,  or  injury  to,  ABM.  Habitat 
alterations  due  to  condominium 
placement  and  subsequent  human 
habitation  of  the  Project  may  reduce 
available  habitat  for  food,  shelter,  and 
reproduction. 

The  EA  considers  the  environmcmtal 
consequences  of  several  alternatives. 
One  action  proposed  is  the  issuance  of 
the  ITP  baaed  upon  submittal  of  the 
HCP  as  proposed.  This  altonative 
provides  for  restrictions  that  include 
conserving  almost  86  percent  of  the 
Project's  best  ABM  habitat  conserved 
(essentially  primary  and  secondary 
dunes),  establishment  of  one  walkover 
structure  across  primary  and  secondary 
dune  features,  a  prohibition  against 
housing  or  keeping  pet  cats.  ABM 
competitor  control  and  monitoring 
measures,  scavenger-proof  garbage 
containers,  restoration  of  dune  systems, 
the  creation  of  educational  and 
information  brochures  on  ABM 
conservation,  and  the  minimisation  and 
control  of  outdoor  lighting.  Further,  the 
HCP  proposes  to  provide  an  endowment 
of  $20365  to  acquire  ABM  habitat 
offnte  or  otherwise  perform  some  other 
conservation  measure  for  the  ABM.  The 
HCP  provides  a  funding  source  for  these 
mitigation  measures,  as  well  as 
monitoring  of  the  HCP,  should  an  HP  be 
issued  by  the  Service.  Another 
alternative  is  consideration  of  a  different 
project  design  that  might  result  in  mora 
impacts  to  ti^e  ABM  and  its  habitat  A 
third  alternative  is  no-action,  or  deny 
the  request  for  authorizatiou  to 
incidentally  take  the  ABM. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  die  ITP  is  not  a  major 
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Federal  action  significantiy  effecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2HC) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  ir  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service's 
finding  on  the  application  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  ^t: 

•  Issuance  of  the  ITP  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  effected 
species  in  the  wild. 

•  The  HCP  contains  provisions  which 
sufficiendy  mlntniiMt  and/or  mitigate 
the  impacts  of  issuing  the  ITP. 

•  Issuance  of  the  ITP  would  not  have 
significant  effects  on  the  human 
enviroiunent  in  the  project  area. 

•  The  proposed  take  is  incidental  to 
an  otherwise  lawfiil  activity. 

•  Adequate  funding  willbe provided 
to  implement  the  measures  proposed  in 
the  submitted  HCP  and  authorizing  ITP. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(aMlXB)  ITP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  tbe  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
ITP. 

Dated:  November  4, 1907. 
aOalsHall, 
Deputy  Regional  Director. 
(PR  Doc.  97-30198  Filed  11-17-97;  8:45  am] 

I  COM  4S16-at-# 


DEPARTMENT  OF  THE  INTERIOR 

FMi  and  WlldUfft  Sarvica 

Availabiltty  of  an  Environmantai 
AMaamMfit  and  Aacalpt  of  an 
AppOcatfon  for  an  hwidantal  Take 
Psmiit  for  tha  WUdvvash  Sand  and 
Oraval  MIna,  San  Bamardino  County, 
CA 

ACCNCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  availability. 

SUMMARY:  E.  L.  Yeager  Construction 
Company,  Incorporated,  of  Riverside. 
California,  has  applied  to  the  Fish  and 
Wildlife  Service  for  a  20-year  incidental 
take  permit  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (ESA).  The 
Service  proposes  to  issue  an  incidental 
take  permit  for  the  federally-listed 
threatened  desert  tortoise  [Gopherus 


agassizii)  at  the  proposed  mine  site, 
located  in  San  Bernardino  County, 
California.  The  permit  also  would 
include  the  state-listed  threatened 
Mojave  ground  squirrel  (Speimophilus 
mohavensis)  and  the  unlisted 
loggerhead  shrike  (Lanius  ludovicianus), 
should  these  species  be  listed  during  the 
life  of  the  permit  This  notice  announces 
the  availability  of  the  permit  application 
and  the  enviroiunental  assessment  The 
permit  application  includes  the  habitat 
conservation  plan  for  the  Wildwash 
Sand  and  Gravel  Mine  and  an 
implementing  agreemmt  The  Service 
requests  comments  on  these  docimients, 
including  the  appropriateness  of  the 
"No  Surprises"  asstnaBces  contained  in 
section  12. 3. a  of  the  implementing 
agreement  All  comments  received, 
including  names  and  addrmses,  wUl 
become  part  of  the  administrative  record 
and  may  be  made  available  to  the 
public. 

DATES:  Written  comments  should  be 
received  on  or  before  December  18, 
1997. 


t:  Comments  should  be 
addressed  to  Ms.  Diane  Noda,  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Service.  2493  Portola  Road,  Suite  B, 
Ventura,  California  93003.  Written 
comments  may  also  be  sent  by  facsimile 
to (805) 644-3958. 

FOR  FURTHER  MFORMATtON,  COtrTACT:  Mr. 
Ray  Bransfield,  Fish  and  Wildlife 
Biologist,  at  the  above  address  or  call 
(805) 644-1766. 


SUPPt^MBITARY  INFORMATKM: 

Availability  of  Docmnenta 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service's  Ventura  Fish  and  Wildlife 
Office  at  the  above  refarenced  address  or 
telephone.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Background 

The  permit  applicant  proposes  phased 
mining  of  up  to  100  acres  of  desert 
habitet  adjacent  to  Interstete  15. 
Portions  of  the  site  are  occupied  by  the 
desot  tortoise.  One  loggerhead  shrike 
was  observed  on  site  during  biological 
surveys.  The  site4s  considered 
potentially  suitable  habitat  for  the 
Mojave  ground  squirrel,  although 
surveys  were  not  conducted  for  this 
species.  During  the  initial  mining  phase, 
lasting  5  years,  the  applicant  would 
mine  sand  and  gravel  on  up  to  35  acres 
of  land.  During  the  subsequent  phase(s), 
lasting  15  years,  the  applicant  would 
mine  up  to  an  additional  65  acres. 


The  applicant  needs  an  incidental 
take  permit  from  the  Service  because 
endangered  and  threatened  wildlife 
species  are  protected  against  "take" 
pursuant  to  section  9  of  the  ESA.  The 
term  "take"  means  to  harass,  harm, 
pursue,  hunt  shoot,  wound,  kill,  trap, 
capture,  or  collect  listed  animal  species. 
or  attempt  to  engage  in  such  conduct  (16 
U.S.C  1538).  The  Service,  however, 
may  issue  permits  to  take  listed  «ninm| 
species  if  such  taking  is  incidental  to, 
and  not  the  purpose  of,  otherwise  law^ful 
activities.  Regulations  governing 
permits  for  threatened  and  endangered 
species  are  at  50  CFR  17.22  and  17.32. 

As  part  of  the  permit  application,  the 
applicant  prepared  a  habitat 
conservation  plan  that  addresses  the 
desert  tortoise,  Mojave  ground  squirrel, 
and  loggerhead  shrike.  Pursuant  to 
section  10(a)(1)(B)  of  the  Fednal  ESA, 
the  Service  proposes  to  issue  a  permit 
to  the  applicant  for  incidental  take  of 
the  threatened  desmt  tortoise,  and  for 
the  Mojave  ground  squinel  and 
loggerhead  shrike  should  Federal  take 
authorization  for  these  latter  two  species 
be  necessary  during  the  life  of  the 
permit  The  ground  squirrel  and  shrike 
would  be  named  on  the  permit; 
however,  incidental  take  authorization 
for  these  species  would  become 
effective  only  if  they  become  listed 
under  the  Fmieral  ESA. 

The  proposed  sand  and  gravel  mine 
would  result  in  the  loss  of  habitet  for 
the  desert  tortoise,  Mojave  groimd 
squirrel,  and  loggerhead  shrike  as  the 
ground  is  disturbed  and  the  vegetetion 
communities  are  removed  during 
mining  activities.  This  mining  could 
directiy  and  indirectly  affect  these 
species. 

The  proposed  action  would  authorize 
the  incidental  take  of  all  desert  tortoises 
on  the  100  acre  site  in  the  form  of 
harassment  from  being  moved  out  of 
harm's  way.  Additionally,  two  desert 
tortoises  may  be  taken  in  the  form  of 
direct  mortality  associated  with  mining 
activities  and  vehicle  travel  on  the  mine 
access  road.  If  Mojave  ground  squirrels 
are  present  on  site,  they  would  likely  be 
killed  during  the  initial  grading  of  the 
mining  areas.  Loggerhead  shrikes  are 
unlikely  to  be  killed  or  injured  by  the 
projposed  action. 

Ine  applicant's  habitet  conservation 
plan  contains  measures  to  minimis 
and/or  mitigate  the  effects  of  the  mining 
on  the  three  species.  Before  mining 
begins,  an  amoimt  of  desert  tortoise 
habitat  equal  to  that  being  destroyed 
would  be  purchased  and  placed  under 
management  for  recovery  of  the  desert 
tortoise.  A  fence  to  prevent  desert 
tortoises  from  entering  the  mine  would 
be  constructed  under  the  supervision  of 
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a  biologist  and  the  area  enclosed  by  the 
fence  would  be  systematically  searched. 
All  desert  tortoises  found  would  be 
relocated  to  adjacent  habitat  in  a 
manner  consistent  with  current 
handling  procedures  and  guidelines. 
Workers  at  the  mine  site  would  be 
educated  about  the  status  of  the  desert 
tortoise  and  what  to  do  if  desert 
tortoises  are  found  on  access  roads  or 
during  work  activities.  The  applicant 
would  ensure  that  trash  is  handled  in  a 
way  that  does  not  lure  predators  of  the 
desert  tortoise  into  the  area. 

The  phasing  of  mining  would  reduce 
the  numbers  of  Mojave  ground  sqiiirrels 
killed  at  any  given  time.  The  acquisition 
and  management  of  off-site  habitat 
would  be  the  primary  means  of 
compensating  for  the  loss  of  this  habitat 
and  individual  Mojave  ground  squirreh: 
Nest  tree  buffers  and  grading  season 
restrictions  wrould  protect  any 
loggerhead  shrikes  nesting  on  site. 
During  reclamation  of  the  site,  trees 
would  be  planted  that  provide  nesting 
habitat  for  the  loggerhead  shrike. 

Environnwrntal  ^inamunt 

The  environmental  assessment 
considers  the  environmental 
consequences  of  the  proposed  action 
and  no  action  alternatives.  A  no  take 
alternative  was  not  faasible  due  to  the 
size  of  the  proposed  mine  and  the 
unpredictable  distribution  of  desert 
tortoises  in  the  project  area.  Under  the 
no  action  alternative,  the  Service  would 
not  issue  an  incidental  take  permit  to 
the  applicant  and  a  habitat  conservation 
plan  would  not  be  implemented.  The 
applicant  would  not  be  able  to  proceed 
legally  with  mining  as  planned  due  to 
the  presence  of  listed  animal  species  in 
the  area. 

Authority 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA  and  Service 
regulations  for  implementing  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1506.6).  The  Service  will 
evaluate  the  application,  its  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
the  ESA.  If  the  Service  determines  that 
the  requiremmtts  are  met,  a  permit  will 
be  issued  for  the  incidental  take  of  the 
listed  species.  A  final  decision  on 
permit  issuance  will  be  made  no  sooner 
than  30  days  firom  the  date  of  this 
notice. 


Dated:  November  12. 1997. 
Thomas  Dwyer, 

Acting  Regional  Director,  Region  I ,  Portland, 
Oregon. 
(FR  Doc.  97-30200  Piled  11-17-97;  8:45  ami 

MLUNO  COOC  4«ie-C6-r 

DEPARTMENT  OF  THE  INTERIOR 

Qadogicai  Survey 

Federal  Geographic  Data  Committee 
(FQDC);  Public  Review  of  Utilities  Data 
Content  Standard 

action:  Notice;  request  for  comments. 

summary:  The  FGDC  is  conducting  a 
public  review  of  the  Utilities  Data 
Content  Standard.  The  purpose  of  this 
public  review  is  to  provide  data  users 
and  producers  with  an  opportunity  to 
comment  on  tliis  standard  in  order  to 
ensure  that  it  meets  their  needs. 
Specifically,  the  FGDC  request 
responses  in  three  areas:  (1)  Identify  any 
"ad  hoc"  or  "defacto"  standards  being 
used  that  address  data  content  for 
utilities  systems;  (2)  identify  additional 
featiue  classes,  feature  types,  attributes, 
and  domains  not  contained  in  this 
standard  that  are  necessary  to  meet  a 
user's  reqiiirements;  (3)  identify  any 
issues  that  a  user  may  have  in 
implementing  the  information 
contained  in  the  utilities  standard  into 
a  system's  fiaature  schema. 

Participants  in  the  public  review  are 
encouraged  to  provide  comments  that 
address  specific  issues/changes/ 
additions  that  may  result  in  revisions  to 
the  draft  utilities  standard.  All 
participants  who  make  comments 
during  the  public  review  period  will 
receive  an  acknowledgment  of  the 
receipt  of  their  comment  After 
comments  have  been  considered, 
participants  will  receive  notification  of 
how  their  comments  were  addressed. 
After  the  formal  adoption  of  the 
standard  by  the  FGEC.  the  revised 
standard  and  a  summary  analysis  of  the 
changes  will  be  made  available. 

DATES:  Comments  must  be  received  on 
or  before  March  6, 1998. 

FOR  RiRTHER  MFORMA-HON  CONTACT:  The 

standard  can  be  downloaded  botn  the 
following  Internet  address:  http:// 
www.^dc.gov/Standards/Documents/ 
Standards/Utiiify. 

Requests  for  written  copies  of  the 
standard  should  be  addressed  to 
"Utilities  Data  Content  Standard". 
FGDC  Secretariat  (attn:  lennifer  Fox). 
U.S.  Geological  Survey.  590  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia.  20192;  or  telephone 


703-64ft-5514;  facsimile  703-648-5755; 
or  Internet  "gdcdusgs.gov." 

Reviewer's  comments  may  be  sent  to 
the  FGDC  via  Internet  mail  to: 
gdcutil©www.^dc.gov.  Reviewer 
comments  may  also  be  sent  to  the  FGDC 
Secretariat  at  the  above  address.  Please 
send  one  hardcopy  version  of  the 
comments  and  a  soft  copy  version, 
preferably  on  a  3.5x3.5  diskette  in 
WordPerfect  5.0  or  6.0/6.1  format. 

For  answers  to  questions  related  to 
the  content  of  the  standard  please 
contact  the  Federal  Geographic  Data 
Committee  (FGDC)  Facilities  Working 
Group,  U.S.  Army  Corps  of  Engineers, 
General  Engineering  Branch  20 
Massachusetts  Avenue,  NW. 
Washington,  DC  20314-1000;  voice 
telephone  numbers:  Kevin  Backe  (703) 
428-6505.  Nancy  Blyler  fecsimile 
telephone  number  (703)  428-6991. 

Dated:  October  10, 1997. 
John  FisclMr. 

Acting  Chief.  National  Mapping  Division,  U.S. 

Geological  Survey. 

(FR  Doc.  97-30167  Filed  11-17-97;  8:45  am) 

BMJJNO  CODE  4M0-41-II 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Homeatead  National  Monument  of 
America,  NE 

agency:  National  Park  Service,  Interior. 
action:  Notice  of  intent. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act.  the  National  Park  Service, 
Department  of  the  Interior  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  assess  the  impact  of  alternative 
management  concepts  in  a  revised 
General  Management  Plan  (GMP)  for 
Homestead  National  Monument  of 
America.  The  purpose  of  revising  the 
GMP  is  to  set  forth  the  basic 
management  philosophy  for  the  next  10 
to  15  years,  and  provide  the  strategies 
for  addressing  issues  and  achieving 
identified  management  objectives.  Some 
of  the  issues  needing  addressing  are: 
flooding  threats  to  the  park's  developed 
infrastructiue  and  operations  much  of 
which  resides  or  occurs  in  a  floodplain; 
the  restored  tallgrass  prairie's 
relationship  to  Idbe  park's  purpose; 
cultural  landscape  alterations 
misrepresenting  the  historic  scene  and 
integrity;  adequacy  of  domestic  water 
and  sewerage  infrastructiue;  Highway  4 
and  traffic  safefy;  Freeman  School's 
interpretive  relationship  and  safe  public 
access  thereto;  unfulfilled  legislative 
mandates  to  serve  as  a  repository  for 
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literature  applying  to  settlement  and 
agricultural  implements;  interpretive 
themes  as  identified  in  the  park's 
enabling  legislation:  and  existing 
physical  fedlities  limitations.  The  GMP/ 
EIS  will  investigate  alternatives  ranging 
from  no-action  to  a  variety  of 
development  proposals  and 
management  approaches  designed  to 
guide  visitor  use  and  provide  for 
resource  protection. 

To  bcilitate  sound  planning  and 
environmental  assessment,  the  National 
Park  Service  intends  to  gather 
information  necessary  for  the 
preparation  of  the  EIS,  and  to  obtain 
suggestions  and  information  fiom  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addrmsed  in  the  EIS. 
Comments  and  participation  in  the 
scoping  process  are  invited. 

A  series  of  public  meetings  and  open 
houses  will  be  held  during  the 
development  of  the  GMP  and  the 
preparation  of  the  EIS.  Notices  of  the 
dates,  times,  and  locations  of  these 
public  sessions  will  be  advertised  in 
local  media  outlets  prior  to  the  events. 
Information  about  public  sessions  and 
about  the  GMP  and  EIS  will  also  be 
provided  through  periodic  newsletten. 

The  draft  GMP/EIS  is  expected  to  be 
completed  and  available  for  public 
review  by  May  15, 1998. 

DATES:  Public  open  houses  to  collect 
information  and  opinions  about  the 
scope  of  issues  to  be  addressed  in  the 
GMP  will  be  held  on  January  13  and  14. 
1998.  The  January  13  open  house  will 
be  held  between  7:30  p.m.  and  9:00  p.m. 
at  the  Beatrice  Public  Library.  100  North 
16th  Street,  Beatrice,  Nebraska.  The 
January  14  open  house  will  be  held 
between  2:00  p.m.  and  6:00  p.m.  on  the 
4th  floor  of  the  Federal  Building,  100 
Centennial  Mall  North.  Lincoln. 
Nebraska. 

ADDRESSES:  Written  comments  and 
information  concerning  preparation 
should  be  directed  to:  Superintendent. 
Homestead  National  Monument  of 
America.  Route  3,  Box  47,  Beatrice, 
Nebraska  68310-9116.  Comments 
should  be  received  by  January  30, 1998. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Superintendent.  Homestead  National 
Monument  of  America,  at  the  above 
address  or  at  telephone  number  402- 
223-3514. 

Dated:  November  10, 1997. 
William  W.Schank. 

Regional  Director,  Midwest  Region. 

[FR  Doc.  97-30253  FUed  11-17-97;  8:45  am] 

aauNe  CODE  4»i»-TO-p 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Regieter  of  Hiatorfc  Pieces; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  die  National  Register  were  received 
by  the  National  Parin  Service  before 
November  8, 1997.  Purauant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
December  3. 1997. 
Carol  D.  Shall. 

Keeper  of  the  National  Repsta. 
ARKANSAS 
Phillips  Cooaty 

Mayo  House,  302  Ehn  St,  Marvell,  97001513 
FLOKIDA 
Washington  County 

Woman's  Club  of  Chipley  (Gubhouses  of 
Florida's  Womens  Clubs  MPS),  607  Fifth 
St.  Chipley,  97001514 

LOUISIANA 

Cameron  Pariah 

Hebert  House  (Louisiana's  French  Creole 
Architecture  MPS),  Roughly  |ct  of 
Greenhouse  Ln.  and  LA  3056,  Lake  Arthur 
vicinity.  97001516 

East  Falidana  Parish 

Taylor  House,  5000  LA  10,  Jackson  vicinity. 
97001518 

Pointe  Coi^ee  Parish 

Samson  House  (Louisiana's  French  Creels 
Architecture  MPS),  405  Richey  St.  New 
Roads,  97001515 

St  Tammany  Parish 

Sardy  House  (Louisiana's  French  Creole 
Architecture  MPS),  810  Main  St, 
Madisonville.  97001517 

Webstar  Parish 

Watkins  House,  109  N.  College,  Minden. 
97001519 

NEBRASKA 

GegtConnty 

Institution  for  Feeble  Minded  Youth  Farm,  1 
mi.  E  of  Beatrice  State  Home  and  1  mL  N 
of  NE  3,  Beatrice  vicinity,  97001521 

Jeflerson  County 

District  No.  1  School  of  Jefferaon  County,  Jet 
of  N.  Second  and  Curtis  Sts..  Steele  City. 
97001520 


NEW  HAMPSHIRE 
GrafloB  Coonty 

Samuel  Morey  Memorial  Bridge,  The.  NH 
25 A  over  the  Connecticut  R.,  Orford. 
97001523 

HiUAoroogh  County 

Gofbtown  High  School,  12  Reed  St. 
GoEbtown.  97001524 

NEW  YORK 

Ontario  Coonty 

South  Bristol  Grange  Hall  1107, 6457  NY  64. 
Bristol  Springs.  97001528 

Schuyler  County 

Chapman.  AE.,  House,  115  S.  Monroe  St. 
Watkins  Glen,  97001526 

Wayne  County 

Red  Brick  Church,  Jet  of  Brick  Church  Rd. 
and  S.  Geneva  Rd.,  Sodus  Center. 
97001527 

Yates  County 

Laizelere  Tavern,  3858  County  House  Rd.. 
Branchport  vicinity,  97001525 

NORTH  CAROLINA 

Hali£u  County 

Whitaker's  Chapel,  NC  1003.-0.4  mi.  E  of  jet 
of  NC  1100  and  NC  1003.  Enfield  vicinity. 
97001522 

TENNESSEE 

Campbell  County 

Perkins.  A.E..  House,  130  Valley  St. 
Jacksboro,  97001529 

TEXAS 

Austin  County 

Witte — Schmid  House,  Off  Schoenau.  near 
Jet  with  Eckermann.  Shelby  vicinity, 
97001531 

Bexar  County 

GoaD  Motor  Company  Building.  317 
I^exington  Ave.,  San  Antonio,  97001530 

RandaU  Coonty 

Amarillo  Globe  Dream  House,  31(M  S. 
Harrison,  Amarillo,  97001532 

WYOMING 

Sheridan  Coonty 

Mount  View.  610  S.  Jefferson  St,  Sheridan, 

97001534 
Sheridan  Flouring  Mills,  Inc.,  2161  Coffsen 

Ave.,  Sheridan.  97001533 

Sweetwater  Coonty 

US  Post  Office— Green  River  (Wyoming  Post 
Offices  MPS).  3  W.  Flaming  Gorge  Way. 
Green  River,  97001535 

(FR  Doc  97-30194  Filed  11-17-97;  8:45  am] 
MJJNQ  COM  4»1»-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Parit  Sarvtca 

Notica  of  Inventory  Completion  for 
Native  American  Human  Ramaina  and 
an  Aaaoclated  Funerary  Ot>)ect  From 
Park  County.  ftlTln  ttie  Posaeaaion  of 
the  Buffalo  Bill  Historical  Center.  Cody. 
WY 

AQ0ICY:  National  Parii  Sendee. 
action:  Notica. 

Notice  is  hereby  given  in  accordance 

with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  an  associated  funerary 
ob)ect  in  the  possession  of  the  Bufialo 
Bill  Historical  Center,  Cody,  WY. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Buffalo  Bill 
Historical  Center  professional  staff  in 
consultation  with  representatives  of  the 
Crow  Tribe  of  Montana. 

In  1974,  human  remains  representing 
one  individual  were  removed  from  the 
Pricker  Ranch  by  Federal  Bureau  of 
Investigation  personnel  following 
notification  by  the  Park  County  Coroner 
that  human  remains  had  been 
discovered.  In  1974,  these  human 
remains  were  donated  to  BufEalo  Bill 
Historical  Center  by  Mr.  and  Mrs. 
Eugene  Gardner  of  the  Fricker  Ranch. 
No  known  individuals  were  identified. 
The  associated  funerary  object  is  a 
nickel  pendant  with  a  date  of  1835. 

Based  on  posterior  cradle 
deformation,  shovel  incisors,  and  dental 
wear  patterns,  this  individual  has  been 
ident^ed  as  Native  American, 
specifically  from  the  Northern  Plains. 
Based  on  the  date  of  the  pendant,  this 
burial  is  estimated  to  date  to  circa  the 
mid-nineteenth  centxuy.  Historical 
documents  indicate  that  Park  County 
%iras  well  within  the  Crow  territory  of 
the  nineteenth  century. 

Based  on  the  above  mentioned 
information,  officials  of  the  BufEalo  Bill 
Historical  Center  have  determined  that, 
pursuant  to  43  CFR  10.2(d)(1),  the 
himian  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Bu&lo  Bill  Historical  Center  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001(3)(A),  the  one  object  listed 
above  is  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  LasUy,  officials  of  the  Buffalo 
Bill  Historical  Center  have  determined 
that,  pursuant  to  25  U.S.C  3001(2), 
there  is  a  relationship  of  shared  group 


identity  which  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  object 
and  the  Crow  Tribe  of  Montana. 

This  notice  has  been  sent  to  officials 
of  the  Crow  Tribe  of  Montana,  the 
Blackfoot  Tribe  of  the  Blackfoot  Indian 
Reservation,  and  the  Shoshone  Tribe  of 
the  Wind  River  Reservation. 
Representatives  of  any  other  Indian  tribe 
that  beUeves  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Emma  I.  Hansen,  Curator, 
Buffalo  Bill  Historical  Center,  720 
Sheridan  Avenue,  Cody,  WY  82414; 
telephone:  (307)  587-4771,  before 
December  18,  1997.  Repatriation  of  the 
himian  remains  and  associated  funerary 
objects  to  the  Crow  Tribe  of  Montana 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  November  5.  1987. 
Francis  P.  McManaton, 
Depaitmental  Consulting  Archeology, 
Manager.  Archeology  and  Ethnography 
Program. 

|FR  Doc.  97-30231  Filed  ll-17-e7:  B:45  am] 
CODE  4S10-70-II 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Sarvica 

Agency  Information  Cdlactlon 
Activttiea:  Propoaad  CoHactlon; 
Comment  Requeat 

action:  Extension  of  existing  collection. 
Application  for  asylum  and  withholding 
of  removal. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  PaperworifL  Reduction  Act  of 
1995.  The  information  collection  was 
previously  published  in  the  Federal 
Ragistn-  on  July  14, 1997  at  62  FR 
37604,  allowing  for  an  emergency 
extension  with  60-day  public  comment 
period.  The  INS  received  11  comments 
on  the  information  collection  from 
members  of  the  general  public, 
immigration  practitioner,  various 
components  of  the  Executive  Office  for 
Immigration  Review  and  non- 
governmental organizations.  The 
comments  have  been  reconciled  and  the 
collection  revised  as  appropriate. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  18, 


1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments,  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Ms.  Debra  Bond,  202- 
395-7316.  Department  of  Justice  Desk 
OfficOT,  Room  10235,  Washington.  DC 
20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electzonic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Fonn/CoUection: 
Application  for  Asylum  and 
Withholding  of  Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  <rfthe 
Department  of  Justice  aponsoring  the 
collection:  Form  1-589.  Office  of 
International  Affairs,  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  -well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  infonnation  collected 
is  used  by  the  INS  and  EOIR  to  access 
eligibility  of  persons  applying  for 
asylum  and  withholding  of  deportation. 

(5)  An  estimate  of  the  total  nuntber  of 
respondents  and  the  amovmt  of  time 
estimated  for  an  average  respondent  to 
respond:  80,000  responses  at  three  and 
one  half  (3.16)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
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collection:  252,800  annual  burden 
houra. 

If  you  have  additional  comments 
suggestions,  or  need  a  copy  of  the  ~ 
proposed  information  coUection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 


of  Justice,  Room  5307,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 


Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Stiwt,  NW,  Washington,  DC 
20530. 

Dated:  November  12, 1997. 

KiMMrt  a.  Bn^^s. 

.  Department  Qearance  Officer,  United  States 
Department  of  Justice. 

MLUNO  OOOe  4410-1MI 
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VS.  Dapwrtaort  or  Justice 
ImmigntkMi  and  Natunlizatioa  Service 


OMB  NO.  IIISOOW 


Instructions  for  Form  1-589 
Application  for  Asylnm  and  for  Withholding  of  Remoyal 


Purpose  of  This  Form. 

This  fonn  is  used  to  af^  for  asylum  in  the  United  States  (US.),  and  for  withholding  of 
removal  (formerly  called  Vrithholding  of  deportation*).  You  may  file  for  asylnm  if  you  are 
physically  present  in  the  United  States  and  you  are  not  a  United  States  citizen. 

NOTE:  You  must  submit  an  application  for  asylimi  within  one  (1)  year  of  arriving  in  the 
United  States,  unless  there  are  changed  drciunstances  that  materially  affect  your  eligibility  for 
asylum  or  extraordinary  drcimistances  relating  to  a  delay  in  filing  f(M^  asylum.  (See  filing 
Instruction,  Section  V,  Part  D,  for  further  explanation.) 

You  may  include  in  your  application  your  spouse  and  your  unmarried  children  who  are 
under  21  years  of  age  and  physically  present  in  the  United  States.  Married  children  and 
children  21  years  of  age  or  older  must  file  a  separate  Form  1-589  application.  If  your  spouse 
and/or  unmarried  children  under  the  age  of  21  are  outside  the  United  States,  you  may  file  a 
petition  for  them  to  gain  similar  benefits,  if  you  are  granted  asylimi. 

This  instruction  pamphlet  is  divided  into  two  (2)  sections.  The  first  section  has  filing 
instructions.  It  discusses  eligibility  and  will  guide  you  through  filling  out  and  filing  the 
application.  The  second  section  describes  how  your  application  will  be  processed.  This 
section  also  describes  potential  interim  benefits  while  your  application  is  pending.  You  will 
not  be  authorized  to  work  based  on  filing  this  application. 

Please  read  these  instructions  carefully.  The  instructions  will  help  you  complete  your 
application  and  understand  how  it  will  t>e  processed. 


WARNING:  Applicants  who  are  in  the  United  States  illegaUy  arc  subject  to  removal  If  their 
asylum  or  withholding  claims  are  not  granted  by  an  asylum  officer  or  an  Immigratioa  Judge. 
Any  information  prorided  in  completing  this  appUcatkm  may  be  used  as  a  basis  for  the 
institutioa  of,  or  as  cridcDce  in,  ranoTal  proceedings,  even  if  the  application  b  lato* 
withdrawn.  Applicants  determined  to  have  knowingly  made  a  frlToiotts  gpplicatkm  for  asylum 
will  be  permanently  ineligible  for  any  benefits  under  the  Immigration  and  Nationality  Act. 
See  INA  Section  208(d)(6)  and  8  CFR  208.18. 


I  I-S8»  (Rev.  11-01-47)  N 


jT 
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Hling  laitnictkMU    2 

I.        Who  Mqr  Apply  and  Filiof  Deadlines 
n.      BarisofElifMlity 

A.  Afyinm 

B.  Withhoirtim  of  Remowl 
C  Legal  Souron  Reladng  to  Eligilrility 

ConfideatiaUty 

Ri^loCoanKl 

Completiiif  Ibe  Fbnn 

Required  Docamenis  and  Required  Number 

ofCbpies 

Additional  Documents  tbat  You  May  Submit 
Vm.  Fte 
DC.     OifsaiaiBg  Your  ApplicatioB 

X.  Incomplete  Asylum  Appficaiions 

XI.  WberetoFlle 


m. 

IV. 
V. 
VL 

vn. 


Olber  Informatien 


n. 
m. 

IV. 
V. 

VI. 

vn. 


Notification  Requiremeats  wben  Addresi 

Cbancei 

Asylum  Interview  Proceai 

Status  Wbile  Your  Oaim  is  Peacfiog 

Tnrael  Outside  tbe  United  States 

Employment  AutborizatiDn  Wbile  Your 

Application  is  Pending  "^ 

Privacy  Act  Notice 

I^penrork  Reduction  Act  Notice 


FILING  INSTRUCTIONS 


I.       Who  May  Apply  and  FlUog  Deadlines 

You  may  apply  for  asylum  irreqiective  of  your 
immigration  status,  and  even  if  you  are  in  tihe 
United  States  unlawfully. 

Yon  MUST  file  this  ap^katkm  within  one  (1)  year 
after  yon  arrived  in  the  United  States,  nnkm  yon 
can  show  that  there  are  changed  divnnataaecs 
that  aHlect  yonr  eligibility  for  M^ua  or 
catraordiaary  drcnmatances  that  prevented  yon 
tnm  filing  within  one  (1)  year.  (See  FlUng 
Instmctiom,  Section  V,  Completing  the  Form, 
Part  D,  Cm-  fhrther  explanations  of  this 
requirement.) 

If  yon  have  previously  been  denied  asylum  by  an 
Immigration  Judge  or  the  Board  of  Immigration 
Appeals,  you  most  show  that  there  are  changed 
circumstances  (hat  affect  your  eligibility  fo#  asyhun. 


The  determinatwn  of  wkeiber  you  are  permitted  to 
apply  for  asyhun  will  be  made  once  you  have  had  an 
asylum  interview  with  an  asylum  officer  or  a  bearing 
before  an  Immigration  Judge.  Even  if  you  are  not 
eligible  to  apply  for  asyhun  because  of  the  leaaons 
stated  above,  you  may  still  be  eligible  to  apply  for 
withhokling  <rf  removaL 

n. 

A. 


I  of  EttgOiOity 
A^^un 


In  order  to  qualify  for  as]4um,  you  must  esublish 
that  you  are  a  reftigee.  A  refugee  is  a  perKm  who  is 
unable  or  unwiUing  to  return  to  his  or  ber  oountiy 
of  nationality  or  last  habitual  resideaoe,  because  of 
perMcution  on  account  of  race,  religion.  lutiooality, 
membership  in  a  particular  social  group,  or  political 
opinion. 

If  you  are  granted  asylum,  you  and  any  digOile 
dependento  included  m  your  apfrfkation  will  be 
permitted  to  remain  and  work  in  the  United  States 
and  may  eventaally  adjust  to  lawful  permanent 
residence  status.  If  yon  are  not  granted  myhun,  the 
Immigratioa  and  Natnralisatlen  Servlee  (INS)  may 
use  the  information  yon  provide  In  this  application 
to  fstaWhh  that  yon  are  remoraUe  fhnn  the  United 

B.       Withholding  of  Bemoval 

Your  asylum  application  is  also  considered  to  be  an 
application  for  withholding  of  removal  under  section 
241(bX3)  of  tbe  Immigration  and  Nationality  Act 
(INA),  as  amended.  If  asylum  is  not  granted,  you 
may  still  be  eligible  for  witbbolding  of  removaL 

In  order  m  qualify  for  withholdmg  of  removal,  you 
must  establish  that  it  is  mote  likely  than  not  that 
you  wouU  be  permcuted  on  account  of  race, 
religion,  nationality,  membership  in  a  particular 
social  group,  or  poetical  opinion,  in  the  country  to 
which  you  do  not  wish  to  be  removed. 

If  you  obtahi  an  order  withholding  your  removal, 
you  caimot  be  returned  to  that  country  in  which 
your  life  or  freedom  wookl  be  tlireatened. 
Withholding  of  removal  does  not  apply  to  any 
spouse  or  chikl  included  in  the  application.  They 
wouU  have  to  apply  for  such  protecthm  on  their 
own.  If  you  are  granted  withbokling  of  removal, 
this  wouU  not  give  you  the  right  to  bring 
dependento  to  the  United  States.  It  also  wouki  not 
give  you  the  right  to  become  a  permanent  resident 
of  the  Unhed  Stales. 
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C       Lecal  Soarca  Rdatlat  to  KUgibUity 

The  documents  listed  below  are  sonae  of  the  legal 
sources  used  in  determining  asylum  eligibility. 
These  sources  are  provided  for  reference  only.  You 
do  not  need  to  refer  to  them  in  order  to  complete 
your  application, 

•  Section  101(aK42)  of  the  Immigration  and 
Nationality  Act.  8  US.C  1101  (defining 
"refagee"); 

•  Section  208  of  the  Immigration  and 
NationaUty  Act,  8  U.S.C  1158  (regarding 
eligibility  for  asylum); 

•  Section  241(bK3)  o#  the  Immigration  and 
Nationality  Act,  8  U.S.C  1251  (regarding 
eligibility  for  withholding  of  removal); 

•  Title  8  of  the  Code  of  Federal  Regulations, 
section  208,  et  aeq.; 

•  The  1967  United  Nations  Protocol  Relating  to 
the  Status  of  Refugees; 

•  The  1951  Convention  Relating  to  the  Sutus 
of  Refugees; 

•  Office  of  the  United  Nations  High 
Commissioner  for  Refugees,  Handbook  on 
Procedures  and  Qiteria  for  Determining 
Refugee  Sutus  (Geneva,  1992). 


m.      CaafWIfatlaHty 

The  information  collected  will  be  used  to  make  a 
determination  on  your  application.  It  may  also  be 
provided  to  other  government  agencies  (federal, 
state,  local  andfor  fbceign).  All  applicants  are 
sobject  to  a  check  of  criminal  and  other 
information  databases  in  order  to  determine 
efigibility.  However,  no  information  regarding  this 
application  will  be  provided  to  any  government  or 
country  from  which  you  claim  a  fear  of  persecution. 
There  are  regulations  protecting  the  confidentiality 
of  aqrtum  claims. 


IV.      Bight  to  Caaawl 

Although  we  have  tried  to  make  this  form  easy  to 
use,  immigration  law  concerning  asylum  is  complex. 


You  have  a  right  to  provide  your  own  legal 
lepresentttion  at  an  asylum  interview  and  during 
removal  proceedinp  before  the  Immigratioo  Court, 
at  no  cost  to  the  United  States  GovenimenL  If  you 
need,  or  would  like,  help  in  completing  this  form 
and  preparing  your  written  statements,  asststance 
from  pro  bono  attorneys  and/or  voluntary  agencies 
■ay  be  avaiWik.  They  may  help  you  at  no  cost  or 
for  a  reduced  fee.  If  you  have  not  already  received 
from  INS  a  list  of  attorneys  and  aocre<fited 
represenutives,  you  may  obtain  a  list  by  calling  1- 
800470-FORM  (3676). 

Represenutives  of  the  United  Nations  High 
Commissioner  for  Refugees  (UNHCR)  may  be  able 
to  assist  you  in  identifying  persons  to  help  you 
complete  the  application.  You  may.  If  you  wish, 
forward  a  copy  of  your  application  and  other 
supporting  documents  to  the  UNHC3L  (For 
instructions  on  where  to  file  the  original,  please  see 
Filing  Instructions.  Section  XL  "Where  to  File."  The 
current  address  of  the  UNHCR  is: 

United  Nations  High  Commissioner  for 

Refugees 
1775  K  Street,  NW.  Third  Floor 
Washington.  DC  20006 
Telephone:  (202)  296-5191 


V.        ComplHlng  the  F< 


Type  or  print  aU  of  your  answers  in  Mack  ink  on  the 
Form  1-589.  Your  inworn  must  be  completed  in 
Fngli»di  Forms  completed  in  a  language  other  than 
English  will  be  retorned  to  you. 

Provide  the  specific  information  requested  about 
you  and  your  family.  Aaswcr  ALL  of  the 

If  any  question  does  not  apply  to  you.  I 
'  or  "not  applicable."  Provkle  deUflbd 
information  and  answer  the  questions  as  oomplelely 
as  poMtUe.  If  you  need  more  space,  attach  an 
additional  sfaeet(s)  indicating  the  question  number(s) 
you  are  answering.  You  are  strongly  urged  to  attach 
additional  written  sutemeats  and  dooimrnts  that 
support  your  daim.  Your  written  statements  should 
include  details  of  your  experiences,  events,  and  dates 
that  relate  to  your  claim  for  asylum. 

NOTE:  Please  put  your  Af  (if  any),  name  (exactly 
as  it  appears  in  Part  A  of  the  form),  signature  and 
date  on  each  supplemental  sheet  and  on  the  cover 
page  of  any  supporting  documents. 
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You  will  be  permitted  to  correct  or  supplement 
your  application  at  the  time  of  your  asylum 
interview  before  an  asylum  officer  and  at  your 
bearing  in  Immigration  Court  by  providing 
additional  information  and  explanations  about  your 
asylum  Claim. 

Part  A.        laformatkm  Aboot  Yon 

TUs  part  asks  for  basic  information  about  you. 
Alien  RegistratioD  Number  (Af)  refen  to  your  INS 
file  number.  If  you  do  not  already  have  an  A# ,  the 
INS  will  assign  one  to  you.  You  must  provide  your 
residential  street  address  in  the  United  Sutes  in 
Part  A.  Question  7,  of  the  asylum  application.  You 
may  also  provide  a  mailing  addren  if  different  fttm 
the  address  where  you  reside.  In  Question  12,  use 
the  current  name  of  the  country.  Do  not  use 
historical,  ethnic,  province,  or  other  local  names. 

The  I-94#,  referred  to  in  Question  18e,  is  the 
number  on  Form  1-94,  Departure  Record,  given  to 
you  when  you  entered  the  United  Sutes.  In 
Question  I8f.  enter  the  date  as  it  appears  on  the 
Form  1-94.  If  you  did  not  receive  a  Form  1-94, 
write  "None".  If  you  entered  without  being 
inspected  by  an  immigration  officer,  write  "No 
Inspection"  in  Questmn  18d. 

Part  B.        Spouse  and  Children 

You  sboukl  list  your  spouse  and  aQ  your  children  in 
this  application  regardless  of  whether  th^  are  in 
the  United  States  wtien  you  file  your  asylum 
application. 

You  may  ask  to  have  included  in  your  a^um 
application  your  spoiat  and/or  any  children  i^io  are 
unmarried,  if  they  are  in  the  United  Sutes. 
Chiklren  who  are  married  and/or  children  who  are 
21  yean  of  age  or  oUer  must  file  separately  for 
asylum  by  submitting  their  own  asylum  applications 
(Form  1-589). 

If  you  apply  for  asylum  while  in  proceedings  before 
the  Immigration  Court,  the  Immigration  Judge  may 
not  have  authority  to  grant  asylum  to  any  spouse  or 
chlkl  included  in  your  application  who  is  not  also  in 
proceedingis. 

When  including  family  members  in  your  asylum 
application,  for  each  family  member  you  MUST 
submit  an  additional  copy  of  your  completed 
asylum  application  and  the  documentary  evidence 


fsUMishing  your  fuaOy  relationship,  as  described 


•  If  you  are  inrJiiding  your  spouse  in  your 
application,  submit  three  (3)  copies  of  your 
narrfaige  certificate. 

•  If  you  are  including  any  unmarried  chiklren 
under  21  in  your  application,  submit  three  (3) 
oqnes  of  each  chiU's  birth  certificate. 

If  you  do  not  have,  or  are  unable  to  obtain  these 
documents,  you  may  submit  an  affidavit  from  at 
least  one  (1)  person  for  each  event  you  are  tiying  to 
prove.  Affidavits  may  be  provided  by  relatives  or 
others.  Persons  providing  affidavks  need  not  t>e 
United  States  citizens  or  lawful  permanent 
rcsklente.  Allldavits  mnit:  . 

•  fully  describe  the  drcumstanoes  or  event  in 
quotion  and  fully  e]q>lain  how  the  penon 
acquired  knowledge  of  the  event(s); 

•  be  sworn  to,  or  affirmed  by,  persons  who  were 
alive  at  the  time  of  the  event(s)  and  have 
perKMial  knowledge  of  the  events)  (date  and 
place  of  tnrth,  marriage,  etc)  tiiat  you  are 
tiying  to  prove;  and 

•  show  the  full  name,  address,  date,  and  place  of 
birth  of  each  person  giving  the  affidavit,  and 
indicate  any  reUtionship  between  you  and  the 
penon  giving  the  affidavit. 

If  you  have  more  than  two  (2)  cUkfaen,  complete 
the  Supfriemental  Form  A,  as  needed,  or  attach 
additional  pages  and  documentation  provkiing  the 
same  information  asked  in  Part  B  of  the  Form  I- 
589. 


Parte       Infonnatioa   About   Your   Claim   fbr 
Asylum 

This  part  asks  specific  questions  relevant  to 
eligibility  for  asylum  and  for  withhokiing  of 
removal  Check  "yes"  or  "no"  in  the  box  provided 
for  each  question.  If  you  answer  "yes"  to  any 
question,  explain  in  detail  using  the  Supplemental 
Form  continuation  sheets  as  needed.  You  shoukl 
clearly  describe  any  of  your  experiences,  or  those  of 
family  memben  or  othen  who  have  had  similar 
experiences,  that  may  show  that  you  are  a  refugee. 
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If  you  have  experienced  harm  that  is  difficult  for 
you  to  write  down  and  express,  you  should  be  awwe 
that  these  experiences  may  be  very  important  to  the 
decision-maUng  process  regardinf  your  request  to 
remain  in  the  United  Sutes.  At  your  interview  with 
an  asytiun  officer  or  hearing  with  an  Immigration 
Judge,  you  wiO  need  to  be  piepared  to  discuss  the 
harm  you  have  «uffered.  If  you  are  having  trouble 
remembering  or  talking  about  past  events,  it  is 
suggested  that  you  talk  to  a  lawyer,  a  representative 
or  beahh  professional  who  may  be  able  to  help  you 
dplain  your  ezperienoes  and  current  situation. 


InftrmadiMi     about     Yon- 


Additkmal 
AppUcatkm  for  Asylum 


Check  ^es"  or  "no"  in  the  box  provided  for  each 
question.  If  you  answer  "yes"  to  any  question, 
cypfain  in  detail  using  the  Supplemental  Form 
ooatiBuation  sheets  as  needed. 

If  you  answer  "yes"  to  question  6,  you  must  eiqilain 
why  you  did  not  apply  for  asylum  within  the  first 
year  after  you  arrived  ki  the  United  States.  The 
government  win  accept  as  an  explanation  certain 
changes  in  the  cooditioiis  tn  your  country,  certain 
changes  in  your  own  etrcuoutanoes,  and  certain 
other  events  that  may  have  prevented  you  from 
applying  earlier.  For  example,  some  of  the  events 
the  government  might  consider  as  valid  explanations 
inchide,  but  are  not  limited  to,  the  fcAming: 

•  You  have  learned  that  human  rights  conditions 
in  your  couittry  have  woraened  since  you  left; 

•  Because  of  your  health,  you  were  itot  able  to 
submit  this  application  within  a  year  after  you 
arrived; 

•  You  submitted  an  q)plication,  but  it  was 
returned  to  you  because  it  was  not  complete, 
and  you  submitted  a  complete  application 
within  a  reasonable  amount  t^  time. 

Federal  regulations  specify  some  of  the  other  types 
of  events  that  may  also  qualify  as  valid  explanations 
for  why  you  filed  late.  These  r^ulations  are  found 
at  Title  8,  Section  208.4  of  the  Code  of  Federal 
ReguUtions.  The  list  in  the  Code  of  Federal 
Regulations  is  not  aU-indusive.  and  the  government 
recognizes  that  there  are  many  other  circumstances 
that  mi^t  be  acceptable  reasons  for  filing  after  one 
year  of  arrivaL 


If  you  are  unable  to  cacplain  why  you  did  mt  apply 
for  asylum  within  the  first  year  after  you  arrived  in 
the  United  States,  or  your  explanation  is  not 
accepted  by  the  government,  you  may  not  be 
digiMe  to  apply  for  asylum,  but  you  could  still  be 
eligible  for  withholding  of  removaL 

PirtE.        Yov  Sifnadire 

You  must  sign  your  application  in  Part  E  and 
provide  the  information  requested.  Sign  after  you 
have  completed  and  reviewed  the  applicatian. 


If  it  is  dctcraiaed  that  yee  hare  kaowiagly 
a  IHveioM  appikatjaa  fbr  asjiaai  yea  caa  be 
liiiBiaafntlj  iadigible  for  aay  boMlIts  aadcr  the 
laualgratioa  ami  NatfcwiaHty  Act.  According  to 
Title  8.  Section  208.18  of  the  Code  of  Federal 
Regulations,  an  application  is  frivolous  if  any  of  its 
material  elements  is  del9)erately  fabricated.  (See 
Filing  Instructioiis,  Section  IV,  "Ri^t  to  Counsel." 
in  the  event  that  you  have  any  questions.) 


Partr.        SigBatarcaf 

Other  than  Yea 


Prepariag  P( 


If 


Any  person,  other  than  an  immediate  tenily 
member  (your  spouse,  perent(s).  or  children)  who 
helped  prepare  your  application  must  sign  the 
^plication  and  provide  the  information  requeued. 

Penalty  for  Pttfmrj.  All  statements  contained  in 
response  to  questions  contained  in  this  appUeation 
are  declared  to  be  true  and  correct  under  penalty  of 
perjury.  You  and  anyone,  other  than  an  fanrnwliatt 
family  member,  wIk>  assists  you  in  preparing  the 
application  must  sign  the  application  under  penalty 
for  perjury.  Your  signature  is  evidence  that  you  are 
aware  of  the  contents  of  this  application.  Any 
person  tiBt>itf«"g  you  in  prqnring  this  form,  other 
than  an  immediate  family  member,  must  inchide  his 
or  her  name  and  address  and  sign  the  application 
where  indicated  in  Part  F.  Failure  of  the  preparer 
to  sign  will  resuh  in  the  application  being  returned 
to  you  as  an  incomplete  application.  If  the  INS 
biter  learns  that  you  reodved  awittanrr  from 
someone  other  than  an  immediate  temily  member, 
and  the  person  who  assisted  you  foiled  to  sign  the 
application,  this  may  resuh  in  an  adverse  ruUng 
against  you. 
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Title  18.  United  States  Code,  Section  1S46,  provides 
in  part: 

Whoever  knowingly  makes  under  oath,  or  as 
permitted  under  penalty  of  perjury  under 
Section  1746  of  Tide  28.  United  States  Cbde. 
knowingly  subscribes  as  true,  any  false 
stttemeat  with  tttpect  to  a  material  fact  in  any 
appUcatkm,  affidavit,  or  other  document 
required  by  the  immigration  laws  or 
regulations  prescribed  thereunder.  or 
kmywingly  presents  any  such  application, 
affidavit,  or  other  document  oontafaiing  any 
such  Mse  statement  shall  be  fined  in 
acoordaaoe  with  this  title  or  imprisoned  not 
more  than  five  years,  or  both. 

If  you  knowing  provkle  ftfse  information  on  this 
^ipUcation.  you  or  the  prqiarer  of  this  application 
may  be  subject  to  criminal  penalties  under  Title  18 
of  the  United  States  Code  and  to  civil  penalties 
under  Section  274C  of  the  Immigration  and 
NationaBty  Act.  8  U.S.C  1324c 


Parte.  Te Be  Cempkted  at  latoTlew 

Do  not  sign  your  application  hi  Part  G  before  filing 
this  form.  You  win  be  adced  to  sign  your 
applicatioa  hi  this  space  at  the  cooduston  of  the 

inUjvlaw  tmptMng  ymir  claim. 

NOTE:  You  must,  however,  sign  Part  E  of  the 
appUcatioii. 


VI. 


af  CepieB  thatt  Yea 


with  Yev 


You  must  submit  the  foUowhig  documents  to  appty 
for  asylum  and  withhoUhtg  of  reaaont 

•  The  esiqpletai,  sifMd  origfanl  Md  twa  (2) 
oapies  ef  year  reiplrted  appllcatfaa,  Ftarai  !• 
SI9»aiid  the  original  and  two  (2)  copies  of  any 
supplementary  sheets  and  siqiplemeataiy 
statements.  You  most  sobnut  a  total  of  three 
(3)  copies  of  any  other  documentation  such  a» 
supporting  documentation.  In  addition,  you 
shouU  make  and  keep  one  (1)  additionaf  copy 
of  the  completed  appfiortion  for  your  own 
records. 


An  addltleaal  eapy  ef 
applkatlea,  F^ona  I-S89,  with  suppiementaiy 
sheets  and  siqiplementaiy  statements,  for  each 
family  member  hMed  in  Part  B  who  you  want 
to  have  faiduded  hi  your  application. 


Three  (3)  cepics  ef  aay  decaascrtaiy  evidcMe 
ef  rriatleaihip,  such  as  birth  records  of  yonr 
chOdrea.  marriage  ceitiflcate,  or  proof  of 
tennfaution  of.  marriage,  for  each  famfly 
member  listed  in  Part  B  who  you  want  to  have 
induded  in  your  application.  NOTE:  If  you 
do  not  have,  and  are  unable  to  obtafai.  these 
fdcDBs  of  documentary  evidence,  you  must 
submit  an  orighial  and  two  (2)  copies  of  an 
affidavit  from  a  ttdrd  person  who  knows  of  the 
rdatiooship.  (For  affidavit  requirements,  see 
Filing  Instrucdoos.  Section  V,  Complethig  the 
Form.  Part  B.) 

One  a)  Fliwcrpriat  Card,  FD-251,  for  you 
and  each  family  member  listed  hi  Part  B  who 
is  14  yean  of  age  or  older  and  «^  is  hiduded 
m  your  appUcathm.  The  FD-2S8  MUST  be 
property  filled  out  and  the  fingerpriats  must 
be  dear  widi  no  smudges.  Yon  must  ft~"|«»r«* 
the  information  on  the  top  of  the  card  and 
write  your  Af  Qt  any)  hi  the  qiaoe  aurfced 
"Your  No.  OCA"  or  "Kfiscdlaneous  No. 
MNU."  Do  not  sign  die  card  until  you  have 
been  fingerprinted,  or  are  tohl  to  sign  by  the 
penon  who  takes  your  fingerprints.  The 
perton  who  takes  your  fingerprints  must  also 
siga  the  card  and  write  his  or  her  title  and  the 
date  you  are  fingerprinted  hi  die  space 
provided.  Do  not  bend,  fold,  or  crease  the 
fingerprint  card.  You  may  obtafai  a  fingerprint 
card.  FD-2S8.  by  calUng  l-800-87IM^RM 
(3676). 

One  (1)  pampert-ityie  phetagraph  of  you  and 
each  family  menriier  listed  hi  Part  B  who  is 
mduded  in  your  apphcation.  The  photoa  must 
have  been  taken  no  more  than  30  days  before 
you  file  your  appUcatifm.  Print  the  penon's 
complete  name  and  A#  (if  any)  on  the  back 
of  his  or  her  photo  with  a  pendL 
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A  csp7  at  all  p— porU  or  other  travel 
rf«r«»»— »«  (cover  to  cover)  in  your  possessioo, 
and  a  copy  (rf  any  VS.  Immifration 
documents,  such  as  an  1-94  DqMrture  Record, 
for  you  and  each  family  member  who  you 
want  included  in  your  application,  if  you  have 
such  documents. 


•  If  you  have  other  idcatifiGatiaa  doaunents 
(for  example,  birth  certificate,  military  or 
national  identification  card,  driven  license, 
etc),  it  is  recommended  that  you  sutHnit  a 
copy  with  your  application  and  t>ring  the 
original(s)  with  you  to  the  interview. 

Orlfliial  docwncBtt  may  fie  retalaed  if  wfaniittwl. 
If  these  instructions  sute  tliat  a  &>py  of  a  document 
may  be  filed  with  this  application  and  you  choose  to 
tend  the  original,  the  INS  or  Immigration  Court 
may  keep  that  original  for  its  records. 

Traaslatioa  of  docaments  not  in  Kngliih  if 
reqvired.  Any  docimient  in  a  language  other  than 
English  must ,  be  accompanied  by  an  adequate 
English  translatioa  that  the  translator  has  certified 
as  complete  and  correct,  and  by  the  translator's 
certification  that  be  or  she  is  competent  to  translate 
into  Fnglish  the  language  used  in  the  document 


Vn.  Additional  Docaments  that  Yoa  May  Submit 

You  may  also  submit  any  supporting  docimients, 
such  as  newspaper  articles,  affidavits  of  witnesses  or 
experts,  medical  and  or  psychological  records, 
doctors  statements,  periodicals,  journals,  books, 
photographs,  official  documents,  or  peisoaal 
statements.  If  you  have  difficulty  discussing  harm 
you  have  suffered  in  the  past,  you  may  wish  to 
submit  a  doctor's  report  explaining  this  difficulty. 


vm.  Fee 

There  is  no  fee  for  filing  this  application. 

IX.    Organixing  Your  Application 

Put  your  application  together  in  the  following  order 
(if  possible,  secure  with  t>inder  dips  and  rubber 
tMmds  so  that  material  may  be  easily  separated): 


•  Your  original  Form  I-S89.  with  all  questions 
completed,  and  the  application  signed  t>y  you. 
in  Part  E,  and  signed  by  any  preparer,  in  Part 
F;aiid 

•  One  (1)  passport-style  photo  of  you  stapled  to 
the  form  at  Part  E. 

Behind  your  original  Form  I-S89.  attach  in  the 
following  order 

•  One  (1)  Form  G-28,  if  represented  by  an 
attomey'or  other  repreMutative,  signed  by  you 
and  the  attorney/  representative; 

•  The  original  of  aU  supplemental  sheets  and 
supplementary  statements  submitted  with  your 
application; 

•  One  (1)  copy  of  the  evidence  of  your 
relationship  to  your  spouse  and  unmarried 
children  under  21  who  you  want  included  in 
your  application,  if  any; 

•  One  (1)  completed  Fingerprint  Card  (FD- 
2S8).  if  you  are  14  years  of  age  or  older  (do 
not  bend,  fokl  or  crease  this  card);  and 

•  Two  (2)  copies  of  the  items  in  your  original 
package,  except  photograph  and  fingerprints. 

If  you  are  including  family  members  in  your 
application,  attach  one  (1)  additional  package  for 
each  family  member.  Arrange  each  family 
member's  package  as  follows: 

•  One  (1)  copy  of  your  completed,  signed  Form 
I-S89  and  supplemental  sheets  submitted  with 
the  original  application.  In  Part  B,  staple  in 
tlie  upper  right  hand  comer  one  (1)  paasport- 
styie  photo  of  the  family  memtwr  to  be 
included; 

•  One  (1)  copy  of  Form  G-28.  if  any;  and 

•  One  (1)  completed  Fmgeri^t  Card  (FD-2S8) 
if  the  dependent  is  14  years  of  age  or  okler 
(do  not  bend,  fokl  or  crease  this  card). 

For  example,  if  you  include  your  spouse  and  two 
(2)  children,  you  should  submit  your  original 
package,  plus  two  (2)  duplicates  for  you,  plus  one 
(1)  package  for  your  spouse,  plus  one  (1)  package 
for  each  child,  for  a  total  of  6  (six)  packages.  Be 
sure  each  has  the  appropriate  doouaentation. 
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NOTE:  Any  additional  pages  submitted  should 
include  the  appOcant's  printed  name  (exactly  as  it 
appears  in  Part  A  of  the  form),  A#  (if  any), 
signature  and  date.  Fingerprints  do  NOT  require 
additional  copies. 


X.     Infompicte  Aqinm  Applkatioas 

An  asylum  application  that  is  incomplete  shall  be 
returned  to  you  t>y  mail  within  thirty  (30)  days  of 
receipt  of  the  application  by  the  INS.  An 
application  that  has  not  been  returned  to  you  within 
thirty  (30)  days  of  having  been  received  by  the  INS 
shall  be  considered  complete.  . 

The  nUng  of  a  complete  application  starts  the  ISO- 
day  period  you  must  wait  before  you  may  apply  for 
employment  authorization.  If  your  appOcMtitoa  h 
not  complete  and  is  returned  to  you,  the  l5Q-dMy 
period  will  not  b^in  until  you  complete  the 
application  and  resubmit  it  (See  Other 
Information.  Section  V.  Empk>yment  Authorization, 
for  further  information  regarding  eligibility  for 
empk>yment  authorization.) 

An  application  will  be  considered  incomplete  in 
each  of  the  foUowing  < 


The  application  does  not  include  a  response  to 
each  of  the  questions  contained  in  the  Form  I- 
589; 

The  application  is  nwt^gnf^- 

You  do  not  submit  one  (1)  oonqiieled  Form 
FD-2S8  (Fingerprint  Card)  for  you  and  for 
every  family  member  Mm  is  14  years  of  age  or 
older  and  who  is  included  in  your  ^>|riication, 
or  if  the  FI>-2S8(s)  submitted  is/are  not 
properly  filled  out  or  the  fingerprinto  are 
smudged  or  otherwise  not  readat>le; 

The  application  is  sent  without  the  appropriate 
niunber  of  copies  for  any  supporting  materials 
submitted; 

You  indicated  in  Part  E  that  the  application 
was  prepared  by  someone  other  than  yourself 
or  an  immediate  family  member  and  the 
preparer  failed  to  complete  Part  F  ol  the 
asylum  application. 


XI.    Where  to  File 

Although  the  INS  wiD  confirm  in  writing  its  receipt 
of  your  application,  you  may  wish  to  send  the 
completed  forms  by  roistered  mail  (return  receipt 
requested). 

VfommnlmpneudbitilitimmltrmlipmComn: 

U  you  are  currently  in  proceedings  in  Immigration 
Court  (that  is.  if  you  have  been  served  with  Form 
1-221.  Older  to  Show  Cuiae;  Form  1-122,  Notice  to 
Applicant  for  Admission  Detained  for  Hearing; 
Form  1-862,  Notice  to  Appear,  or  Form  1-863. 
Notice  of  Referral  to  Immipvtkm  Judge),  you  are 
required  to  file  your  application.  Form  I-S89.  with 
the  Immigration  Court  having  jurisdiction  over  your 


ffyoutreNOTbiproe«eaiig$  tm  ImmlgrmtUm  Cow 

You  are  to  mail  your  completed  application  for 
asylum  and  withhokUng  of  removal.  Form  1-589, 
and  any  other  additional  information,  to  the  INS 
Service  Center  as  indicated  bek>w. 

If  you  live  in  Alabama,  Aitauas,  Cok>rado, 
Commonwealth  of  Puerto  Rico,  District  of 
Columbia,  Florida.  Georgia,  Louisiana,  Maryland. 
Mississippi,  New  Mexico.  North  Carolina,  western 
Pennsylvania.  South  Carolina,  Tennessee,  Texas, 
United  States  Virgin  Islands,  Utah,  Virginia,  West 
Virginia,  or  Wyoming,  mail  your  appUcation  to: 

USINS  Southern  Service  Center 
P.O.  Box  1S2122 
Department  A 
Irving,  TX  75015-2122 

If  you  live  in  Alaska,  northern  California,  Hawaii, 
Idaho,  Illinois,  Indiana.  Iowa,  Kansas,  Kentucky, 
Michigan,  Minnesota,  Missouri,  Montana,  Nebraska, 
northern  Nevada,  North  Dakota.  Ohio.  Oregon. 
South^Dakota,  Territmy  of  Guam,  Washington,  or 
Wisconsin,  mail  your  application  to: 

USINS  Northern  Service  Cditer 
P.O.  Box  87589 
Lincoln.  NE  68501-7589 
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If  you  live  in  Arizona,  southern  California,  or 
•Dutbem  Nevada,  mail  your  application  to: 

USINS  Western  Service  Center 

P.O.  Box  10589 

Laguna  Nisuel.  CA  92607-OS89 

If  you  live  in  Connecticut.  Delaware,  Maine, 
Massachusetts,  New  Hampshire,  New  Jersey,  New 
York,  eastern  Pennsylvania.  Rhode  bland,  or 
Vermont,  mail  your  application  to: 

USINS  Eastern  Service  Center 

P.O.  Box  9S89 

St.  AIlMns,  VT  0S479-9S89 


OTHER  INFORMATION 


Nodfkatioa     Reqaircmcats 


Address 


If  you  change  your  address  you  most  inform  the 
INS  in  wrtting  within  ten  (10)  days  of  moving. 

WhOe  year  asylum  appUcatioa  is  pending  befiwe 
the  asylwn  ofTke,  yon  most  notify  the  asylun 
ofBcc  on  Form  AR-11  (Change  of  Address  Form) 
or  hy  a  signed  and  dated  letter  of  any  changes  of 
address  within  ten  (10)  days  after  yon  change  yoor 
addresB.  The  address  that  you  provide  on  the 
application,  or  the  last  change  of  address 
notificatioo  you  submitted,  will  be  used  by  the  INS 
for  mailing.  Any  notices  mailed  to  that  address 
shall  constitute  adequate  service  of  all  notices. 
These  notices  include  an  interview  notice,  or  other 
documents,  except  a  Notice  to  Alien  I>etained  for 
Hearing  by  an  Immigration  Judge  (Form  1-122), 
and  an  Order  to  Show  Cause  (Form  1-221).  and  a 
Notice  and  Order  of  Expedited  Removal  (Form  I- 
860).  in  which  personal  service  may  be  required. 

If  yea  are  already  in  proceediags  in  Inunigratioa 
Court,  yon  MUST  nodfy  the  Imadgration  Court 
on  Form  EOIR  33  (Change  of  Address  Form)  or 
in  writing  of  any  changes  of  address  within  five 
(5)  days  of  the  change  in  address.  You  must  send 
the  notification  to  the  Immigration  Court  with 
jurisdiction  over  your 


IL       Asylam  lalerrlew 

If  you  are  not  in  proceedings  in  Inunlgration  Court, 
you  will  be  notified  by  the  INS  asylum  office  of  the 
date,  time  and  place  (address)  of  a  scheduled 
interview.  The  INS  suggests  that  you  bring  a  copy 
of  your  application  with  you  when  you  have  your 
asylum  interview.  An  asylum  officer  will  interview 
you  under  oath,  make  an  assessment  of  your  claim 

and  make  a  detenninatioo  concerning  your  daim. 
In  most  cases,  you  will  not  be  notified  of  the 
decision  in  your  case  antU  a  date  after  your 
interview.  You  have  the  right  to  representation  at 
your  interview,  at  no  cost  to  the  United  Stales 
government  You  also  may  bring  witnesses^  to 
testify  on  your  bdialf. 


If  yon  are  aaaMe  to  proeeed  with  the  asylum 
laterview  la  flaent  EagUsh,  yoa  mast  provide  at 
ao  ezpcase  to  the  INS,  a  coapetcat  iaterprctcr 
flaeat  la  both  Eaglish  aad  a  laagaage  that  yoa 
speak  fiaeatly.  Yoor  interpreter  most  be  at  least  18 
years  of  age.  The  following  persons  cannot  serve  as 
your  interpreter  your  attorney  or  representative  oi 
record,  or  a  witness  testifying  on  your  bdialf  at  the 
interview.  Quality  interpreutioo  may  be  cnidal  to 
your  claim.  Such  assistance  must  be  obtained,  at 
your  e:q>ense,  prior  to  the  interview. 

FaOarc  withoat  good  caase  to  briag  a 
interpreter  to  yoar  laterview  may  be  ( 
aaezcased  Callare  to  appear  Csr  the  laterview. 
Any  uneanised  failure  to  appear  for  an  interview 
may  prevent  you  from  receiving  woilc  authorizatioii, 
and  your  asylum  application  may  be  dlimiisfiri  or 
referred  directly  to  the  Immigration  Court. 

If  available,  you  must  bring  some  form  of 
identification  to  your  interview,  including  any 
p«ssport(s).  other  travel  or  identification 
documents,  or  Form  1-94  Departure  Record.  You 
may  bring  to  the  interview  any  additioQal  available 
items  documenting  your  claim  that  you  have  not 
already  submitted  with  your  application. 


If  mimbrrs  of  yoar  Cually  are  included  in  your 
application  for  asylum,  they  must  also  appear  for 
the  interview  and  bring  any  identity  or  travel 
documents  they  have  in  their  possession. 
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m.    Statm  WhOe  Yoar  Claim  is  Feadiag 

While  your  case  is  pending,  you  wiU  be  permitted 
to  remain  in  the  United  States.  After  your  asyltun 
interview,  if  you  have  not  been  granted  asylum  and 
appear  to  be  deportable  under  Section  237  of  the 
INA,  8  U.S.C  1227,  or  inadmissible  under  Section 
212  of  the  INA.  8  U.S.C  1182.  your  appUcatioo 
will  be  filed  with  the  Immigration  Court  upon 
referral  by  the  asylum  office. 

IV.    Tmvd  Ontside  the  United  States 

If  you  leave  the  United  States  without  first 
obtaining  advance  parole,  it  will  be  presumed  that 
you  have  abandoned  your  application.  If  you 
obtain  advance  parole  and  return  to  the  country  of 
claimed  persecution,  it  will  be  presumed  that  you 
abandoned  your  apfrticatioaL,  unless  you  can  show 
that  there  were  compelling  reasons  for  your  return. 


V.     Empioyawat     Aathorftatioa     while     Yoar 
AppUcatioa  is  Pending 

You  wiU  be  granted  permission  to  work  if  your 
asjrium  application  is  granted. 

You  may  request  permission  to  work  if  your  asylum 
application  is  pending  and  ISO  days  have  tapsed 
since  your  application  was  aocqrted  by  the  INS. 
See  8  CFR.  208.7(aXlX  ^  your  as^um  application 
has  not  been  denied  within  180  days  bom  the  date 
of  filing  a  complete  asylum  application,  you  may  be 
granted  empk>yment  authorization.  You  may 
request  permission  to  work  by  filing  an  AppUcatioa 
for  Employment  Authorization,  Form  I-76S. 
FoUow  the  instructions  on  that  appUcatioo  and 
submit  it  with  a  copy  of  evidence  that  you  have  a 
pending  asylum  application.  Each  family  member 
you  have  asked  to  have  included  la  your 
application  who  also  wants  permission  to  woric 
must  sulnnit  a  separate  Form  I-76S.  You  may 
obtam  a  Form  I-76S  by  caUing  1-800-870-FORM 
(367C). 


You  may  NOT  apply  for  employment  authorizatloo 
until  your  appttcadoa  for  asylum  or  withholding  of 
removal  has  been  pending  for  at  least  130  days  since 
acceptance  by  the  INS  or  the  Immigratkm  Court.  If 
you  fUe  an  application  for  employment 
authorization  before  150  days  has  e]q>ired,  that 
application  will  be  denied.  Any  ddqr  in  tfafe 
processing  of  your  asylum  appUcatioo  that  you 
request  or  cause  shall  not  be  counted  as  part  of  the 
ISO-day  time  period. 

VI.    nivaLy  Act  Notice. 

The  audiority  to  ooOect  this  information  is 
contained  hi  Title  8  of  the  United  States  Code. 
Furnishing  the  information  on  this  form  is 
voluntary;  however,  USkan  to  provkle  all  of  the 
requested  information  may  result  in  the  delay  of  a 
final  dedsaon  or  denial  of  yoor  request 


vn. 


ActNotiee. 


Under  the  Paperwork  Reduction  Act  a  person  is 
not  required  to  respond  to  a  collection  of 
information  uidess  it  (fiq>lays  a  currently  valid 
CMtiB  control  number.  We  try  to  create  fonns  and 
instructioos  tiiat  are  accurate,  can  be  easily 
understood  and  which  impose  the  least  possible 
burden  on  you  to  provide  as  witii  infonnation. 
Often  this  is  difficult  because  some  immigration 
laws  are  very  complex.  The  estimated  average  time 
to  complete  and  fUe  this  application  is  as  f<rfk>ws: 
(1)  30  minutes  to  learn  about  the  form;  (2)  SS 
minutes  to  complete  the  form;  and  (3)  105  minutes 
to  assemble  and  file  the  application;  for  a  total 
estimated  average  burden  boius  of  3  houn  and  10 
minutes  per  qyfriication.  The  estimated  time  to 
complete  the  form  wiU  vary  dependent  on  the 
complesity  of  your  individual  drcumstanoes.  If  you 
have  comments  rygaiding  the  accuracy  of  this 
estimate  or  suggestions  for  making  this  form 
dmpler.  you  can  write  to  the  Immigration  and 
Naturalization  Service,  Policy  Directives  and 
Instructions  Branch.  425 1  Street  NW.,  Room  5307. 
Washington,  DC  20536.  OMB  No.  1115-0086.  Do 
net  attO  yoar  completed  applkatioa  to  this 
address. 
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us. 


•rjwiicc 

Natunlizatioa  Sanrioe 


#11 


Aj^catkm  for  Asyliim  and  for  ^thholdiiig  of  Remoral 


Start  Bwt  -  nmm  Tf^t  tr  rr^*.    USK  BLACK  INK.    SKE  THE  SETAKATX 

DSTRUcnoN  PAMna^ET  mm.  intormation  about  Eucnajrv  and 

BOW  TO  COMPLETE  AND  FOJt  THIS  APPLICATION. 


FOB  INS  USE  ONLY 


PABTA.    INFORMATION  ABOUT  YOU. 

L  AfiealUglttratioaNumfacr<s).ifaBy 

2.  Sodai  S«»rity  Nombw 

\  CDoiplfM  LM  Name 

4.  FifttNuM 

3.  MiddkName 

4.  WhatOtharMMMiHwYoaUwOfhriilii^fci— ». 


7.  UtlXing  Addrm  in  the  UA 
CO 

TelephOM  Number 

Stmt  Nvater  a^  NaaM 

ApcNa 

ov 

Stt- 

ZIP  Code 

%.  RaMMcaifOtlMrthanAboM 

Tclephooa  Nuaiber 

Smat  Number  and  Name 

ApLNa 

Oy 

Siaie 

ZIP  Code 

O    Male    O  Female 

10.  Marital  Statnx 

□  Sinde         a  Married       a  Divorcad     O  VTidowad 

IL  Date  of  Birth  (iMDNvOV) 

12.  Oty  and  Coontry  of  Birth 

13.  Praaant  NatioaaUty  (Otumk^t 

14.  NationaUty  at  Birth 

15.  Baca.  Ethak  or  Tribal  Groop 

16l  BaGfiaM 

17.  CWek  Mcfc  box  Ael  ^ppfio. 

a  I  am  net  now  in  ramovai,  deportatioa  ^  ' »"»  y*^  in  rameiwl.  depoftatiaa  or 
or  oKliMKia  [rT"rtT'*'''tf  aaduMon  pinfwidinp 

Q  I  «aa  previooaiy  in  removal,  daponiiion  q  I  have  nrver  been  in  removal. 


U.  ComfUm  18a  tknufk  lit. 

a.  When  did  you.  last  leave  your  oonntry? 

d.  What  waa  your  ftatin  vfaaa  yoa  last 
entered  the  U.S.?  (Whmim'f'^'* 

•.  WktttayowkMNMiharT, 

c  Where  did  you  Imi  enter  the  U.S.7 

L  What  is  the  aapiratiaa  date  of  your 
aMhoriaadiagr.ifMy? 

Returned 

Receipt 

Rewbnitted 

RelocSent 

RaiecBac'd 

InierviewOur 

AayhML- 
a  Graniad 

O   Denied 
a   Referred 

AMrervalDam 

Data  AG.  final  dadaioa  or                               1 
rafmaliMad                                                   1 

Total  number  of  p 

~. 

For  ECMK  Uw  OiUy 

g.  Have  you  pieviaously  entered  the  U.S.?       Q   No       D  Yes.  if  YES.  list  place,  dale, 
and  your  status  for  each  entry.    Maec*  eddrioMt  An*  ei  aasdidi 


Place 


Status 


Te  Be  Csavlcted  by 

D    awckifG-2S/EOIR-28isattach«i 
shoving  you  rsprcaaat  the  applicaaL 

INS  VOLAG  or  PIN  # 

AT 

TY  State  Licenm  # 

I  l-SW  (Rev.  11-01.97)  N 
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19.  What  ia  your  native  *— f  f  7 


20l  Are  you  fluent  in  English? 
D  Yes  a  No 


21.  What  other  Isngiisgri  do  you  speak  flneatly? 


statia,  layhuB.  wiihhoidiBg  of  daportatiaa. 


22.    Hnc  you  ever  applied  to  the  Uahad  States  fsvenunent  or  to  any  other  tD««nuMnt(s)fcr  I 
or  withhoiding  of  removal? 

O  Na 

O  I  w«  indudod  in  a  pcodiag  application  of  my  pMiciit(s).  However.  I  am  now  21  yuan' old  or  mamed  ao  I  am  filing  my  own  applicatiaiL 

Q  I  was  included  ia  my  apcmaes  application,  but  now  I  wish  to  file  my  own  applicatkm. 

a  Yes.  (In  what  owntry  and  what  was  the  dedsioa?  Also  qwctfy  the  data  of  the  dedsian.)  Cotmff  ___^_^___  DtH  


24.  What  country  issued  yotir  last 


or  tiawl  document? 


27.  Prior  addrsai  in  last  country  of 


or  country  in  which  y«m  I 


25.  PMsport  # 

Travel  Dommwit  # 


26k  Bxpiratioa  Data 


OMAMtm.  gyrwiu.  ftsitiu,  id  Ctum)) 


2B.  Prtn^dc  the  fallowing  informatioa  about  your  education.  fc«giinii»»g  with  the  moat  recent. 


Name  of  School 

Type  of  Vhool 

Locatkm 

AM 

To  (MofYk} 

29.  ProwUe  the  following  infonaatloa  about  your  residences  during  the  last  five  years.  List  your  present  adJiem  fiisL  r'-   -""Vr   if  I'liiii  if 


^                 Number  and  Street 

aty 

Province  or  State 

Dmbs 
Prom  (IMYr)        To  (»Mn} 

-» 

30.  Provide  the  following  itJbnnatioa  about  your  employment  during  the  last  five  yeatL    lin  jniii  immiiiiI 
ptftrffmawarrJ 


(Urn 


Name  and  Address  of  Employer 

Your  OocupatioB 

Dates 

From  (HoTYr)       To  (HolYr) 

\ 

^    . 

3L  Provide  the  following  information  about  your  paxcnis. 


Name 

Country  and  Oty  of  Birth 

Locatioa 

Pi«e2  (Rev.  11-01-97)N 
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rAKTB.  OOOKMA-nON  ABOVr  YOUB  SKMJn  AND  CHILOKKN. 


YvarSpovm.     Olm^mmmmHU. 

a%  «•  Ab«  a^  rnr  CMMw.) 

-. 

#. 

L  Afin  Rofistntkia  Number  (A#) 

2.  PM^portflD  Card.  Mc# 

X  CbmpideLMMHM 

4.  PInlNiM 

6l  Data  of  Sink  (lMD««m:> 

7.  Dm  of  Marriacc  (W«/I)«)OV) 

S.  nanoflteriivi 

9.  OtyaadCwntiyofBirA     - 

ML  HMiqMttty(rihn*»>          >> 

tL  RM.BtliakarTriWOraM 

U.  Saa 

a  kUeD  Pcauk 

14.  Sodai  Security  # 

IS.  PlaGao(LHtBatr7intheU.S.7 

16.  DMafLMlBati7iBtlieU.S.7 

17.  M4# 

U.  Stat»«ha*LastAaaaitlad(VbB 

(Maa>«m« 

20.  b  your  (pooac  ia  removal,  4epanaiioa  or 
eMdoMoa  procMdiap?    O  Y«  O   No 

2L  If  previously  in  the  U3..  DaMofPravhiw 
Anhnl0MBmnf» 

2Z.  Plaot  of  Previous  ArrhnI 

23.  Status  at  TlflM  of  Previous  Arrival 

M.  If  in  tha  U.S..  is  this  penoo  to  be  incladod  in  this  application?  (amk  tin  ^lymiriaii  hu.) 

D    Yes.   (tmtkcmOfpho—tr^afram^omikHlmitptrrifhtltmdcanmefrtigiimllmi 
O   No.  because  my  spouse  is^haa: 

O  Filinc  separately. 

O  Separate  application  pn>rting 

O  Other  reasons. 


■  apy  i(f  Mt  i^pplcatiM  wtHriMrf/sr  Mi^«*ml) 


▲  aa 

L  Alien  Refistration  Number  (A#) 

2.  Paasport/ID  Card,  etc.# 

a.  Oompiete  Last  Name 

4.  First  Nam* 

S.  Middle  NaoM 

6l  Date  of  Knh  (MoCD^O'r) 

7.  Oty  and  Country  of  Birth 

a.  Nationality  (Clfaiwl>»l 

9.  Race.  Ethnic  or  Tribal  Group 

la  Sea 

OMale  D   Female 

IL  b  this  child  in  the  U.S.7     D   Yes.  fCmi^fcn  bhda  12  to  a.)      O  No.  r»««y  LocMtat) 

IZ  Social  Security  # 

13.  Place  of  L«t  Entry  in  the  U.S.7 

14.  Date  of  Last  Entry  in  the  U.S.7 

15.  k94# 

16.  Status  when  Last  Admitlad  (ViM 

17.  Expiration  of  Status 

18.  b  your  spouse  ta  removal,  deportaiioa  or 
ewlusion  procaedincs?    CD   Yes  Q   No 

19.  If  previously  in  the  U.S..  Data  of  Previous 
Arrival  (Uam^^r) 

20.  Place  of  Previous  Arrival                        , 

2L  Status  at  Time  of  Previous  Arrival 

22.  If  in  the  U.S.,  b  thb  person  to  be  included  in  thb  applicaUoo?  (Cluck  ikt  tpftapri^  to*.t 

Q    Yes.    (Aumch  <mt  0)  pl^»otrtfh  of  foir  ehU  Im  dt  i^ptr  rithl  Im^  cvmrn  cf  Hfi  3  im  dt  €*lrm  can  cf  Hit 
D   No.  because  child  is/bas: 

O  Filin(  separately. 

O  Separate  application  prnding. 

D  Over  21  years  of  ace. 

a  Married. 

D  Other  reaions. 


fortUtpnamJi 


rmgti   (Rev.  11-01-97)  h 
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bfHvntlMi  AbMt  Yovr  SpoMt  and  ChBdroi  •  CoirtimMd. 

AU  of  Your  Children.  Rngardleas  of  Age  or  Marital  Status. 

L  Alka  Rcgbtratifln  Number  (A#): 

2.  Paa^ort/ID  Card,  etc  # 

3.  Complcie  Last  Name 

4.  First  Nam* 

S.  kfiddleName 

6.  Date  of  Birth  (Mooyim) 

7.  Oty  and  Country  of  Birth 

S.  Nationality  fClilMM*4»l 

9.  Raea.  Ethnic  or  Tribal  Oraup 

10.  Saa 

D  MataD  PsMb 

IL  b  thb  parson  in  the  U.S.7     O   Yas.  (Ctm^kti  Uttki  If  i» aj       D   No.  (»««rrui1uid 

12.  Social  Security  # 

13.  Plaoa  of  Last  Entry  in  the  U.S.7 

14.  Dale  of  LMt  Entry  fai  the  U.S.7 

15.  »44# 

16l  Status  whan  Last  Admitlad  (Vfea 

n.  Ezpiratian  of  Status 

IS.  h  thb  child  in  removal,  depoclation  or 
aadusion  praceedinp?    O  Yas  O   No 

20.  If  praviouly-m  the  U.S..  Data  of  Previous 
Arrival  (Ma^0^fn>) 

2L  Plac*  of  Previous  Arrival 

22.  Status  at  Time  of  Pravions  Arrival 

23.  ifiathaU.S..bthbpematobabicl«dednithbapplicatiaa?  (ChHldb«pnprti 

a   Yes.   (Amack  em  a)rliotor»rinifrfr€kUii  tilt  ^rir  right  limdtanmtfnti* it 
O  No,  herausf  ipouse  la/lias; 

O  Filinc  separately. 

O  Separate  appiicataoa  pending 

a  Over  21  years  of  ass. 

D  Married. 

DOther 


itmm^*€irr«ftm 


/tarMrpMwO 


PAKTC  INFORMATION  ABOUT  YOUR  CLAIM  TO  ASYLUM. 


L     Why  are  you  affting  asylum?  Eaplain  in  detail  what  the  basb  b  far  your  claim.  (Amuck  < 
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Abaut.  Yov  Oatm  t»  Asytaa 


What  do  you  think  would  h^pen  to  you  if  you  returned  to  the  oouatry  from  which  you  claim  you  would  be  i 
and  provida  iaiormatioa  or  documcatatioa  to  tupport  your  Maiemant,  if  availahle. 


Have  you  or  any  member  of  your  hmily  ewer  bwlnM^rri  to  or  been  amociaiad  with  any  cvfusiiatioas  or  croups  ia  your  home  cooatry,  fuch 
ai,  bat  oot  limited  to,  a  political  party,  ttodent  (roup,  labor  unkm.  reUfions  orpwitatinn,  military  or  paraauUtaiy  groap,  dvil  patrol, 
(nerrtUa  orpnizatioa,  ethoic  pwp,  human  rifbts  poup,  or  the  prcs  or  media? 

D  Ha  O  Yea.  ff  yea,  provide  a  detailed  explanation  of  your  or  your  relatiwM'  innulwaamnt  with  each  ponp  and  inrhida  the  name  of 
each  orpniiatioo  or  froup:  the  dates  of  membenhip  or  iffiliation;  the  purpoae  of  the  orgaBiiatiaa;  your  duties  or  your  mlatiyn'  duties  or 
laspoaaibtlities  ia  the  group  or  orpniration;  and  whether  you  or  your  idatrvm  are  still  active  ia  the  (roup(s).    (AMatk  adManal  AsMi  tf 


4.     Have  you  or  aay  member  of  your  {unily  ever  been  mistreated  or  threateaed  by  the  authorities  of  your  home  country  or  aay  other  couatiy 
or  by  a  group  or  groups  that  are  controlled  by  the  government,  or  that  the  gDvernaient  of  the  country  is  unabie  or  unwilling  to  coBtrat? 

O  Na        D  Y«.    If  YES,  twsh  because  of  aay  of  the  iaUowiag  reasons?  (Omck  mdnf  Urn  JUk»*%  bnm  0m  ifflf.) 

a  Race       D     Religiaa  D  Nationality  D  Membenhip  in  a  particular  social  group  D  ftilitical  Opinion 

Ob  a  separate  sheet  of  paper,  specify  far  each  instanrf,  what  occuiied  and  the  circnmatances,  the  idatioaship  to  yon  of  the  pecsoa 
iavahfad:  the  date;  the  eaact  locatioo;  who  it  vns  who  took  soch  action  against  you  ar  your  family  member.  hisAer  poailiaa  ia  the 
fovcrameat  or  group;  the  reaaon  why  the  iaddeat  occurred.  Attach  documents  rafsrriag  to  these  incidents,  if  they  are  available.   Maac* 
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laAsylwa 


you  or  aay  member  of  your  family  ever  been  amwed.  rhsrgsd. 
ia  your  couatry,  aay  other  couatiy,  including  the  UsHed  States? 


arrested,  detaiaed,  iaterragated,  convicted  aad  sentenced,  or 


a  Nol     D  Yes.    If  YES,  far  each  iastaaee.  specify  what  occurred  aad  the 
imprisoaaieat:  the  reasoo(s)  far  the  detention  or  conviction;  the  treatment 
charges  that  were  lodged  agaiast  you  or  your  relatives;  the  reason  far 
iacideais  if  thqr  are  available.  (Ammk  mtmtoml ^Immaf , 


reeeiwed  duriag  the 


the  duratiaa  of  the  deteatien  or 
itioa  or  impriaooiaeat;  aay  farmal 
Attach  dnrtitnents  reierrlag  la  than 


a.     Describe  ia  detail  your  trip  to  the  United  Statm  from  your  hoaa  oouatry.  Aflar  laaviag  the 
did  you  or  your  spoua  or  child(i«n).  who  ars  aow  in  the  United  Staiss.  traval  thnMi«h  or 
United  States? 


from  wuch  you  are 
aay  oAer  couatry 


a  Na     a    Yea.     If  YBS,  far  each  peraoa.  identify  each  oouatry  aad  iadicate  the  leagih  of  sl^,  the 
raaaeai  far  laeviac  virfiether  the  person  is  eatitled  to  return  far  read«ute  purpoaaa;  and  if  the 
aaylum  while  than;  or  why  he  or  Sim  did  not  do  so.  (Amuck  tUUmiH I/mm  if 


daiasiag  aqriam. 

enieriag  Ae 


's  status  while  there;  tha 
far  refugee  status  or  far 


7.     Do  you  faar  baiag  subjected  to  torture  (severe  phyriol  or 
oouatry  or  aay  other  couatiy  if  you  rettim? 


ital  pain  or  suflbrin^  lactodiag  rape  or  other  senal  abuse)  ia  your 


D  Na     D   Yes.  If  YES.  pieass  esplun  why.    f-*— ^  .^^..^^.^  ^^.^ [-rnf; 
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PART  D.  ADOmONAL  INFORMATION  ABOUT  YOWH  ATPUCATKW  TOR  ASYUJM. 


L      Do  you,  your  spouse,  or  your  child(ren)  now  hold,  or  have  you  ever  held,  pCrmaDcnt  resideaca.  other 
My  ooHtttiy  other  than  iht  one  from  which  you  we  now  cUiming  oylum? 


permanaat  statot.  or  dtwiwhip,  ia 


ONai     a  Y«.    MVBC] 


MAie 


l*mmaf, 


X     lfc¥«yo>.  your  spowe.  your  child(wnX  yw"  pereatt  ev»r  tttod  far,  been  iwunitd  far,  or  been  griaMd  or  danied  rs6n»e  tutvt  or  wyhnn 
by  the  United  States  Go<«raincat7 

D  Nol  a  Yea.  If  YES.  pliiir  aapUin  the  decisioa  lad  what  happened  to  any  statns  you  raoeWad  aa  a  rcMsh  of  that  deriiion  if  yoo 
ha««  been  ilriniart  wyinm  by  as  iinini(ration  judfe  or  the  Board  of  Immigratian  Appeala,  pleeec  deacrtte  any  chaafa  in  country  cowditiowa 
or  yaw  own  circumstances  since  the  date  of  the  denial  that  nuy  affact  your  elicibility  far  asylam.    (AmaA  ufrl^  imM  ^tm  «f  i 


3l     Hi«c  you.  your  spouse,  your  cfcild(icn),  or  yoor  parnn  ever  filed  far.  been 
aqflnaa  ^  any  other  couatry? 

ONai     a   Yml    i(VBI,pie«eeiplaia  the  dedaiaa  and  what 


far.  or  baea  granted  or  denied  rafcifBe  status  or 


to  any  statas  yon 


18  raealt  of  that 


4.  Have  you.  your  spouse,  or  chi]d(ren)  ever  caused  harm  or  suiieriag  to  any  person 
■embenhip  in  a  particular  social  poup  or  belief  in  a  particalar  political  opinion,  or 
such  acts? 

a  No.     a    Yea.     If  YES.  iasrrlts.  la  detail,   each  such  incident  and  yoor  own  or 


because  of  his  or  her  race,  relipon.  nitionality, 
ordered,  asriitwl.  or  otherwise  putidpatad  ia 


your  spousel  or  child<raa)'»  inwahrument.    (Amatk 


5.     Ateryoulefiyour  country  of  claimed  pei«cutiaa  far  the  reasons  you  have  described,  did  yon  renin  to  that  oonntiyT 


D  Na     a   Yea.    if  YES.  describe,  ta  detail,  the  oicumstaacas  of  your  vivt.  far  aaaiyia.  the  date(s)  of  the  trip(s).  the  pnrpoas(s)  of  the 
trip(s).  and  the  length  of  time  you  remained  in  that  country  far  the  vistt<s).    (AmA  m^rl'iitKt^  itimm  t/ ptptr  m  mmiii} 


<L     An  you  filing  the  appUcatioa  omxc  than  ooe  year  after  your  last  arrival  in  the  United  States? 


D  Nol     a    Yes.     If  YES.  please  explain  why  you  did  not  file  within  tlM  first  year  after  you  arrived.    For  gnirtanra  in  answering  diis 
^Hestioa  see  Filing  Instmctiaas.  V.  Completing  the  Form.  Fart  D. 
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^^^^^ 

rAKTB.  SKHAtvaat. 

AJkrtm^ivmti^/onmallomomimallirtmlktmmmiiom*.€omvkmmdiitfib*lom.  If  tomtom  Mptiyemfr^mn  tki$  appkcmliM 
muatcomtitmHnr. 

i,hcor  jft« 

I  csrtify,  under  penalty  of  perjary  under  the  laws  of  the  United  Smss  of  America,  that  tbis  application 
the  evidence  submitted  with  it  is  aU  true  aad  cwraoL  Title  IS,  Uaitad  Statm  Oade.  Section  1546. 
ia  part:  "Whoever  knowingly  makes  andsr  oa^  or  as  permitiad  nader  penalty  of  perjtiry 
ndS  of  Thia  2t.  United  States  Osde,  knowingly  sabacilbss  ss  trae.  any  false  stsiwnent  whh 

fact  ia  any  appUcattan,  afiUevit  or  other  document  required  by  the  immi(t«tian 
aascribed  thereundsr,  or  knowingly  peasents  any  auch  application,  aBdavit,  or 
at  fBwtaintiig  any  snch'fabs  natsment  or  which  fails  to  caMain  say  rsaaoaaUa  baab  ia  law 
-  shall  be  lined  in  acoordanoe  wiA  this  tide  or  iayrisooed  not  asore  than  five  yuan,  or  both'.  I 
the  raleeM  of  any  infarmatian  fram  my  reeord  whiA  the  Imaaipation  and  Natarafiaatian  Service 

I  eligibUity  far  the  benefit  I  am  sasUng. 


and 


toa 


Staple  yoor 
phototrapfa 


WKmiitm 


\ 

.J 

»^  your  naoM  so  it  dl  appears  within  Ae  brackets. 

Date  OMOqAV) 

Prist  Nhm 

Writs  your  ai 

ime  ia  your  native  alphabet 

you  ia  comptetJng  this  application?      Q  Ho     O    Yss  ^YE^plmmam*tkmmm^mtl 


Did  yotir  sptmse,  parent  or  chiid(rsn) 

<Mmmf     

Did  sameoBs  other  than  you  or  your  spouss,  parent  or  diild(rsa)  prspars  this  spplicatian?     O  No      O    Yet  (Camrl^fmtr} 


Asylnm  sppljcaats  may  be  rsprassated  by  mumel  Have  ytw 
or  no  coat,  with  your  asylum  claim?      D  No      O    Yes 


p»t>vided  with  s  list  of  peisans  who  may  be  avaiUUe  to 


you.  at  Kttla 


PART  P.    nCNATURK  OP  PERSON  PREPARING  PCMtM  IP  OTHER  THAN  ABOVE.     SgHbetow. 


1  dedare  that  I  have  prepared  this  sppliiation  at  the  request  of  the  person  naaoed  in  Part  F.  that  the  ivapoiiwi  provided  are  based  on  all 
of  which  I  have  knowiadcs,  or  which  was  provided  to  IM  by  the  applicant  and  that  the  completed  ^plication  wm  mad  to  the 
■t  in  his  or  her  native  langusgr  far  verification  bsfarc  he  or  she  siyaed  the  spplication  in  my  prtsim'i     I  am  aware  that  the  knowing 
at  of  hlee  infcrmation  of  the  Form  1-589  OMy  also  subject  me  to  civil  penalties  under  8  U.S.C  Section  1324(c). 


Signatars  of  Preparer 

Prist  Nunc 

OMKtUD^f/rri 

Daytime  Telephone 
Number    (           ) 

AddratsofPteparar  Street  Number  aad  Naase 

Aye  No. 

aty 

StMa 

ZIP  Code 

PARTG.    TO  BE  COMPLETED  AT  INTERVIEW. 

KOM  wiU  bt  ask$d  to 
iweMgi  wHon  JMt  of  ** 


tkit  Port  when  yon 
ogiafor' 


ha/r>fia 

llgntw(BOl 


tybom 


cffietr  cf  Hu 


Seniet  (tNS),  or  ea 


I  swear  (affirm)  that  I  know  the  contents  of  thb  application  that  I  am  signing,  inrlmling  the  attached 
O  all  true  or  O  not  all  true  to  the  bast  of  my  knowledgt  and  that  cm  lectioas  aumbsrsd  to  . 


documents  aad  supplements,  that  they  arc 
ware  made  ky  me  or  at  my  rsqaasL 


Sfsed  end  svmm  to  befare  me  by  the  above-name  applicam  on: 


Sgnaturc  of  Applicant 


Date  (MiA)«*AV> 


Write  ytMir  Name  in  your  Native  Alphabet 


Signature  of  Asylum  Officer  or  imaugration  Judfe 
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SUnUMBNTA  PORMkSV 


A#fflr 


AppUoM**  NiMt 


AitpikaBt**  SignMan 


ALL  or  VOUt  CHILD«EN.  KHSASDUSS  or  AGE  OK  MAUTAL  STATUS.         mmtmmd^^mL) 


*  L  AfiM  KttiWuiioB  ttaemn  Nvatar  (A#): 

Z  taiVor«DCM.««c# 

Sl  OamptotiLMNHM 

A.  PlmNMM 

S.  MiMltNMO 

4  DMoorHrtkOMDHim) 

7.  Oty  iMd  Cwutry  of  Binh 

%.  NttiouUty  fOtaakM 

9.  R«M,BthakorTriWavMr 

10.  Sn 

IL  btkbcfaiUt«tk«U.S.7     O  Tim.  K 

12.  SacWSacwity# 

n.  nmafLMEMiyiatteUXT 

14.  Dm  of  Lm  BMiy  ia  Iks  U  AT 

IS.  I-M# 

(*ta«P«r«vJ 

n.  Bnpiniiaa  of  Stuns 

IS.  h  tto  child  i«  wwwl.  ijfflrliHM  or 
•KlMioa  yracMtf^f  CI  Y«  d   No 

N.  ■rra«iaiMK»tt«U.S.,Dal«o(Pf««iow 

3Rl  Httos  V  Piwiovs  Arn^Mi 

2L  SMMi«'naMorPivvia«Arrt«tf 

n.  ICiallMUXitthb 


ID  be  iachidad  ia  this 


(CtaDlAt 


'(J> 


a  Y«. 

a  No^i 

a  Filia(i 

D  Separtte  appUcatioa  p»«>«il»g 

D  Over  21  yesn  of  t(e. 

O  Mwried. 

aOtber  I 


4riair<*Mta**w"«*< 


ri<  l^|i  J  •■  A(  «*«  opf  ^  *(  a 


<ibr*ii^wwU 


L  Alien  lUfbtntioa  fUc«ip(  Numbor  (A#): 

2.  rwKtv\mcuA,mc» 

3.  CoaplM  Um  Name 

4.  Pint  Name 

S.  hOddleNa«o 

6l  OaMofBirthaMD^n^ 

7.  Oty  aad  Coobot  of  Bink 

S.  NatJoaaKty  <ni      l|>J 

9.  Race.  BthBic  or  Tribal  Graup 

la  Sea 

D  Mak  a   Female 

IL  b  this  child  ia  tho  U.S.7     Q    Yw.  ffTwpfcii  ifccto  «  » aj       D   Na  CW>«y  Ucarii^) 

U.  Social  Security  # 

13L  naM0fLMtEatr7iath*U.S.7 

14.  OMtafUnBati7iaihtU.S.7 

Ui  l-94« 

16.  StatiM  when  LM  Admitted 

17.  EKyiradoB  of  Status 

IS.  b  this  child  io  removal,  depot  ttthm  or 
eaclusioB  procMdiocf?  D   Yet  O   No 

I9L  If  prtviotHlyia  the  U.S..  Date  of  Previous 
Arrival  (Mo^Day/Yr) 

20l  Placa  of  Pra»iou«  Arrival 

-1 

21.  Statw  at  Time  of  Previoos  Arrival 

r^lAl  *Ml  cOTMr  «|f  >ft  i  «■  At  OM  opr  <<  <k* 


22.  If  ia  the  U.S..  b  tUf  parKm  to  be  iachided  ia  thb  appticadooT  (Ok*  *r  ^ppwprhw  *««J 

D   Yes.  (Aaec*<Mt(7)f*aMfn^ci/jMvdUU*ilhr 
□   No^  because  child  b/has: 

a  FUiii(  Kparately. 

D  Separate  spplicition  p»~<im 

D  Over  21  years  of  agt. 

a  Married. 

O  Other  reasoos. 


tfmtiaptmmi 
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SUTFLKMBNT  »  POKm^SW 


ADOmONAL  DUraKMATION  ABOUf  YOUR  CLAIM  TO  ASYLUM. 

A#  (VavmOMt) 

Date 

Applicaatl  NaaM 

AppUcaat't  Si^ttore 

Use  aMactxid  blank  ropome  iheet  to  wppk  ..^uc  any  information  raqticKed.  Pleaae  ooipy  and  complete  m  neeilad. 

PAwr    

QunnoN    
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SUITLIMENT  B  POm  l-SM 


AOOmOHAL  INFOMMATION  ABOUT  YOUR  CLAIM  TO  ASYLUM. 


A#  (IfawaHaNe) 


Appficufi  Name 


Applicant's  Sicaatai* 


Vm  attached  blank  roponae  tliMt  to  supplement  any  iafonnation  leqneaied.  Pleaae  copy  and  complete  ai 


PAKT 


QUVnON 


ill  (Rev.  U-01-97)  r 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Hate 
Crime  Statistics  improvement  Program 

(OJP  (BJ^114^ 

RiN1121-ZAM 

AGENCY:  Bureau  of  Justice  Statistics 

(BJS),  Office  of  Justice  Programs  (OJP). 

Justice. 

ACTKM:  Solicitation  for  SMrard  of 

cooperative  agreement 


V:  The  purpose  of  this  notice  is 
to  announce  a  public  solicitation  for 
services  related  to  improving  the 
accuracy  and  geographic  coverage  of 
hate  crime  statistics,  developing  trend 
data  with  regard  to  hate  crime  statistics 
and  identifying  "best  practices" 
regarding  the  collection  of  hate  crime 
statistics. 

DATES:  Proposals  must  be  postmarked 
on  or  before  December  30, 1997. 
MBDonBUEt:  Proposals  should  be  mailed 
to:  Application  Coordinator,  Bureau  of 
Justice  Statistics,  810  7th  Street,  NW. 
Suite  2400.  Washington,  DC  20531, 
(202) 616-3500. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Charles  R.  Kindermann,  Ph.D.,  Senior 
Statistician,  Bureau  of  Justice  Statistics, 
(202) 616-3489. 

8UPPLBCNTARY  MFORMATKM: 
Background 

Crimes  motivated  by  bias  are 
devastating  because  of  their  impact  on 
the  victims  and  the  polarizing  effsct  that 
such  crimes  have  on  a  community. 
Although  many  people  believe  that  the 
hate  crime  problem  is  increasing,  the 
statistical  evidence  for  an  increase  is 
very  weak.  More  specifically,  the 
available  statistical  evidence 
understates  the  incidence  of  hate  crime 
and  does  not  provide  valid  indications 
of  trends.  Obtaining  accurate 
information  on  the  incidence  of  hate 
crime  is  crucial  to  understanding  the 
fiill  scope  of  the  problem  and  eCEectively 
drolojring  resources  to  combat  it 

Currenuy,  hate  crime  statistics  are 
compiled  by  the  Federal  Biueau  of 
Investigation  (FBI)  under  the  Uniform 
Crime  Reporting  (UCR)  program,  which 
itself  relies  on  voluntarily  reported  data. 
Little  more  than  half  the  nation's  16.000 
UCR-partidpating  law  enforcement 
agencies  report  hate  crime  data,  and  a 
minority  of  tiiose  that  do  participate  in 
the  FBI's  hate  crime  reporting  program 
indicate  that  each  year  their  |iuisdiction 
eiroerienced  no  hate  crimes  at  all. 

There  are  four  points  at  which  failures 
in  reporting  can  occur,  victims  reporting 


to  their  local  law  enforcement  agencies, 
law  enforcement  officers  recording  the 
fact  that  the  reported  incident  is  a  hate 
or  bias  crime,  official  determination  that 
the  reported  crime  was  indeed  bias- 
motivated,  and  transmitting  the 
information  from  local  law  enforcement 
agencies  to  the  FBI's  UCR  program. 
Inese  factors  complicate  the  Attorney 
General's  efforts  to  publish  a  meaningful 
annual  report  on  hate  crimes  imder  the 
Hate  Crime  Statistics  Act  (HCSA).  While 
the  HCSA  does  not  specify  any 
particular  method  of  data  collection,  the 
Attorney  Genwal  delegated  the  duty  of 
collecting  hate  crime  statistics  to  the 
Director  of  the  FBI  who.  in  turn, 
assigned  this  responsibility  to  the  FBFs 
UCR  program.  The  FBI  assembles  the 
information  provided  by  state  and  local 
agencies  and  annually  publishes  a 
national  hate  crime  statistics  report 
which  is  available  from  the  FBI  in 
printed  form  on  its  website  (http:// 
www.fl)i.Bov/ucr/hatecm.htm). 

The  FBI  is  gradually  phasing  in  a 
replacement  few  the  sununaiy  UCR 
pro-am  which  is  called  the  National 
Incident-Based  Reporting  System 
(NIBRS).  Every  incident  repotted  in  the 
NIBRS  program  allows  for  an  indicator 
of  whether  or  not  it  is  a  hate  crime,  so 
widespread  implementation  of  NIBRS 
by  law  enforcement  agencies  is 
ciurentiy  vieiwed  as  an  important 
mechanism  for  anhnnring  ^te  crime 
reporting. 

Consistent  with  its  role  as  the 
statistical  arm  of  the  Justice  Department 
and  its  longstanding  interest  in  hate 
crime  statistics,  the  Biueau  of  Justice 
Statistics  (BJS)  is  adding  hate  crime 
questions  to  the  National  Crime 
Victimization  Survey  (NCVS)  to  provide 
a  national  estimate  of  the  overall  extent 
of  hate  crimes.  In  addition,  BJS  has 
developed  this  solicitation  to  learn  more 
about  the  impediments  to  local 
jurisdictions'  participation  in  the 
collection  of  hate  crime  statistics  and 
transmission  of  the  statistics  to  the  FBI 
for  compilation  at  the  national  level. 
The  work  to  be  carried  out  under  thi« 
solicitation  will  be  closely  coordinated 
with  the  FBI. 

ObfeiUves 

The  purpose  of  this  award  is  to 
develop  and/or  recommend 
methodologies  and  pirocedures  that  will 
improve  the  quality  and  acciuacy  of 
hate  crime  statistics,  to  improve  the 
geographic  coverage  of  hate  crime 
statistics,  and  to  recommend  procediues 
that  wall  result  in  reliable  trend  data. 
Profiles  of  jurisdictions  that  ciurentiy 
collect  accurate  hate  crime  statistics  will 
be  developed  that  will  result  in  "best 
practices"  models. 


Type  of  Assistance 

It  is  anticipated  that  assistance,  in  the 
form  of  one  cooperative  agreement  of  up 
to  $100,000,  will  be  awarded  for  a  one- 
year  period  of  study. 

Statutory  Autiiority 

The  cooperative  a^eement  to  be 
awarded  pursuant  to  this  solicitation 
will  be  funded  by  the  Bureau  of  Justice 
Statistics  consistent  with  its  mandate  as 
set  forth  in  42  U.S.C.  3732. 

Eligibility  Reqnireiiients 

Consistent  with  fiscal  requirements  of 
the  Department  of  Justice's  Office  of 
Justice  Programs,  both  profit-making 
and  nonprofit  organizations  may  apply 
for  funds.  However,  no  fees  may  be 
charged  against  the  project  by  profit- 
making  organizations. 

Scope  irfWork 

The  object  of  this  solicitation  is  to 
obtain  a  cost-effective  research  study 
tiiat  will  assist  the  federal  government 
in  identifying  activities  to  be 
undertaken  in  the  future  towards  the 
goal  of  improving  the  accuracy  and 
reporting  of  hate  crime  statistics, 
producing  accurate  trend  data  on  hate 
crime,  and  developing  "best  practices" 
models. 

The  applicant  must  specify  a  detailed 
timetable  for  each  task  involved  in  the 
project  The  successful  applicant's 
timetable  will  be  reviewed  by  the  BJS 
grant  monitor  after  agreement  on  a  final 
timetable,  all  work  must  be  completed 
as  scheduled. 

The  successful  applicant  must 
convene  an  advisory  group  comprised  of 
representatives  from  a  cross  section  of 
the  communify  (to  include  a 
representative  of  victim  advocates, 
victims,  law  enforcement  agencies, 
government,  business,  education, 
legislators).  This  group  will  meet 
periodically  throughout  the  course  of 
the  project  to  review  progress,  give 
advice,  make  recommendations  for 
follow-up  and  implementation  of 
research  reconunendations,  and  to 
review  the  final  report.  Both  BJS  and  the 
FBI  will  provide  key  input  to  the 
selection  of  membership  on  the  group. 
Staff  work  (including  both 
administrative  support  for  meetings, 
pajmunt,  and  subwtantive  drafting  tasks) 
for  the  group  will  be  provided  by  the 
recipient  organization. 

In  addition,  the  applicant  must 
choose  from  the  following  tasks  and 
propose  activities  to  accomplish  the 
tasks  (not  all  listed  tasks  need  be 
included  in  the  application): 

1.  Through  the  evaluation  of  current 
hate  crimes  training  programs, 
recommend  how  they  o^ht  be  utilized 
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or  modified  to  improve  the  acc\iracy, 
reliability,  and  geographic  coverage  of 
hate  crime  statistics. 

2.  Evaluate  the  efiectiveness  of 
existing  training  curricula  or  materials 
that  help  law  enforcement  officers 
recognize  and  report  hate  or  bias- 
motivated  crimes,  and  produce  a 
synthesized  model  incorporating  the 
best  features  of  them  based  on 
evaluations  and  other  criteria  stated  in 
the  proposal. 

3.  Improve  national  estimates  of  the 
incidence,  type,  and  trends  of  hate 
crimes,  based  on  the  UCR  program  as  a 
model  (data  to  be  aggregated  from  law 
enforcement  jurisdictions). 

4.  Evaliiate  the  impact  of  incident- 
based  crime  reporting  systems  (that 
include  a  check  box  or  similar  item  for 
identifying  each  incident  as  bias- 
motivated  or  not)  on  the  qtiality  of  hate 
crime  statistics. 

5.  Assess  the  status  of  hate  crime 
reporting  in  a  stratified  sample  of  law 
enforcement  agencies  throughout  the 
country  (the  strata  coiild  include  the 
following:  degree  of  urbanization, 
geographic  region,  size  of  agency,  and 
hate  crime  reporting  history).  From  this 
assessment: 

— ^Discuss  and  recommend  steps  to  be 
taken  by  law  enforcement  agencies  to 
produce  quality  hate  crime  statistics. 

— Identify  effective  "screening"  and 
"verification"  procedures  for  first 
identifying  and  then  confirming  the 
bias  motivation. 

— Determine  factors  associated  with 
disparities  in  hate  crime  statistics 
reporting. 

— Identify  impediments  to  hate  crime 
reporting  at  both  the  agency  and  the 
individual  officer  levels. 

6.  Convene  a  focus  group  made  up  of 
representatives  of  groups  vulnerable  to 
hate  crimes,  relevant  advocacy  groups, 
and  hate  crime  victims  who  did  not 
report  the  crime  to  police,  to  ascertain 
methods  of  improving  hate  crime 
reporting. 

7.  Examine  the  relationship  between 
the  characteristics  of  jurisdictions  and 
agencies  (population  size,  regional 
location,  UCR  crime  rate,  racial/ethnic 
mix.  age  distribution,  median  income, 
presence  or  absence  of  community 
policing,  etc.)  and  the  level  of  reporting 
of  bote  crime  statistics. 

8.  Assess  the  circumstances  that  led 
law  enforcement  agencies  to  develop 
effective  hate  crimes  programs,  such  as 
whether  there  was  a  significant  event,  or 
other  factors,  that  resulted  in 
jurisdictions  collecting  acciirate  hate 
crime  statistics;  or  in  what  ways  was  the 
adoption  of  such  hate  crime  statistics 
collection  methods  related  to  instituting 


proactive  efforts  by  the  police  to  prevent 
hate  crime? 

The  recipient  must  produce  a  final 
report  for  submission  to  the  Bureau  of 
Justice  Statistics  which  details  the 
study,  and  suggests  methods  of 
improving  the  accuracy  and  geographic 
coverage  of  hate  crime  statistics, 
producing  accurate  trend  data  on  hate 
crime,  and  developing  "best  practices" 
models. 

Suggested  Refierences 

Bishop.  Eric  and  Jeff  Slowikowski. 

"Hate  Crime."  Fact  Sheet  29. 

Washington,  D.C:  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

U.S.  Department  of  Justice.  August, 

1995. 
Bureau  of  Justice  Assistance.  "A 

Policymaker's  Guide  to  Hate  Crimes." 

Washington,  D.Q:  U.S.  Department  of 

Justice.  1996. 
Community  Relations  Service.  "Hate 

Crime:  The  Violence  of  Intolerance." 

Washington.  D.C:  U.S.  Department  of 

Justice.  1997. 

Federal  Bureau  of  Investigation.  "Hate 

Crime  Data  Collection  Guidelines." 

Washington.  D.C:  U.S.  Department  of 

Jxistice.  1996. 
Federal  Bureau  of  Investigation. 

"Training  Guide  for  Hate  Crime  Data 

Collection."  Washington.  D.C:  U.S. 

Department  of  Justice.  1997. 
Federal  Bureau  of  Investigation.  "Hate 

Crime  Statistics,  1995."  Washington, 

D.C:  U.S.  Department  of  Justice.  1996. 

"Hate  Crime  Statistics  Act  of  1990," 

Pub.  L.  100-275  (104  Stat.  140).  1990. 

Jacobs,  James  B.  and  Barry  Eisler. 
"The  Hate  Crime  Statistics  Act  of  1990": 

Criminal  Law  Bulletin.  Warren  Gorham 
and  Lamont.  Boston,  Massachusetts. 
1993,  p.  99-123. 

Klanwatch.  a  Project  of  the  Southern 
Poverty  Law  Center.  "The  Dynamics  of 
Youth.  Hate  and  Violence."  Klanwatch 
Intelligence  Report.  Montgomery, 
Alabama.  October,  1995. 

Levin,  Jack  and  Jack  McDevitt.  "Hate 
Crimes:  The  Rising  Tide  of  Bigotry  and 
Bloodshed."  New  York.  Plenum  Press. 
1993. 

Liebennan.  MichaeL  "Federal  Action 
to  Confront  Hate  Crimes:  Preventing 
Violence  and  Improving  Police 
Response."  New  Challenges:  The  Qvil 
Rights  Record  of  the  Clinton 
Administration  Mid-Term.  Washington. 
D.C:  Citizens'  Commission  on  Qvil 
Righte.  1995.  p.  217-229. 

McLaughlin,  Karen  A.  and  Kelly  J. 
Brilliant  "Healing  the  Hate:  A  National 
Bias  Crime  Prevention  Curric\il\mi  for 
Middle  Schools."  Washington.  D.C: 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  U.S. 
Department  of  Justice.  1997. 


NGLTF  Policy  Institute.  "Anti-Gay 
and  Lesbian  Violence  in  1994:  National 
Trends,  Analysis,  and  Incident 
Summaries."  Washington,  D.C.  1991. 

Nolan.  J.  &  Y.  Akiyama.  "Assessing 
the  Factors  That  Affect  Law 
Enforcement  Participation  In  Hate 
Crime  Reporting."  Washington,  D.C: 
Federal  Bureau  of  Investigation.  1997. 

Office  for  Victims  of  Crune.  "National 
Bias  Crimes  Training  for  Law 
Enforcement  and  Victim  Assistance 
Professionals:  A  Guide  for  Training 
Instructors."  Washington,  D.C:  U.S. 
Department  of  Justice.  1995. 


Award  Procedures 

Proposals  should  describe  in  detail 
the  procedures  to  be  luidertaken  in 
furtherance  of  each  of  the  activities 
described  under  Scope  of  Work.  State  by 
number  (as  listed  above)  which  tasks  are 
being  included  in  the  proposal  and 
provide  a  brief  (several  paragraphs) 
introductory  justification  as  to  why 
these  tasks  were  chosen  in  furtherance 
of  the  goals.  Information  on  staffing 
levels  and  qualifications  should  be 
included  for  each  task,  and  descriptions 
of  experience  relevant  to  the  project 
should  be  included.  Resumes  of  the 
proposed  project  director  and  key  staff 
should  be  enclosed  with  the  proposal. 

Applications  will  be  reviewed 
competitively  by  a  panel  comprised  of 
members  selected  by  BJS.  The  panel 
will  make  recommendations  to  the 
Director  of  BJS.  Final  authority  to  enter 
into  a  cooperative  agreement  is  reserved 
for  the  Director  of  BJS  or  his  designee. 

Applications  will  be  evaluated  on  the 
overall  extent  to  which  selected  tasks, 
and  the  work  performed  on  them,  meet 
the  objectives  of  the  solicitation; 
respond  to  the  priorities  and  technical 
complexities  of  the  issue  of  hate  crime 
reporting;  specify  woric  activities  likely 
to  produce  useful  results;  conform  to 
standards  of  high  quality  data  analysis; 
and  are  fiscally  feasible  and  efficient 
Applicants  will  be  evaluated  on  the 
basis  of: 
— Knowledge  of  issues  related  to  hate 

crime  data  collection. 
— Knowledge  of  issues  related  to  the 
Uniform  Crime  Reports  (UCR)  and  the 
National  Incident  Based  Reporting 
System  (NIBRS). 
— &cperience  in  organizing  meetings  of 
Federal,  state,  or  local  professionals 
related  to  criminal  justice  issues. 
— Research  expertise  and  experience  in 

data  gathering  and  report  writing. 
— ^Availability  of  qualified  professional 
and  support  staff  and  suitable 
equipment  for  project  activities. 
— ^Demonstrated  nscal.  management  and 
organizational  capability  and 
experience  suitable  for  providing 
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sound  data  within  budget  and  time 
constraints. 

— Reasonableness  of  estimated  costs  for 
the  total  project  and  for  individual 
cost  categories. 

AppUcatfam  and  Awards  ] 


An  original  and  two  (2)  copies  of  a 
full  proposal  must  be  submitted  with  SF 
424  (Rev.  1988).  "AppUcation  for 
Federal  Assistance,"  as  the  cover  sheet 
Proposals  must  be  accompanied  by  a 
Budget  Detail  Worksheet  (replaced  the 
SF  424A.  Budget  Information):  OJP 
Fonn  4000/3  (Rev.  1-93).  Proptam 
Nanrative  and  Assurances'  OJP  Form 
4061/6.  Certifications  R^arding 
Lobbying:  Debarment.  Suspension  and 
Other  Responsibility  Mattos;  and  Drag- 
Free  W(»)q>lace  Requirements;  and  OJP 
Fonn  7120-1  (Rev.  1-93).  Accounting 
System  and  Financial  Capability 
Questionnaire  (to  be  submitted  by 
applicants  who  have  not  recently 
received  Federal  funds  from  the  Office 
of  Justice  Programs  and  are  not  state  or 
local  units  of  government).  If 
appropriate,  applicants  must  complete 
and  submit  Standard  Form  LLL, 
Disclosure  of  Lobbying  Activities.  All 
applicants  must  sign  Certified 
Assurances  that  they  are  in  compliance 
with  the  Federal  laws  and  regulations 
which  prohibit  discrimination  in  any 
program  or  activity  the  receives  Federal 
funds.  To  obtain  appropriate  forms, 
contact  Getba  Hilario.  BJS  Management 
Assistant  at  (202)  616-3500. 

The  application  should  cover  a  one- 
jrear  period  with  information  provided 
for  completion  of  the  entire  project 
Proposals  must  include  a  program 
narrative,  detailed  budget,  and  budget 
narrative.  The  program  narrative  shall 
describe  activities  as  stated  in  the  scope 
of  work  and  address  the  evaluation 
criteria.  The  detailed  budget  must 
provide  costs  including  salaries  of  staff 
involved  in  the  project  and  portion  of 
those  salaries  to  be  paid  from  the  award; 
fringe  benefits  paid  to  each  staff  person; 
travel  costs,  and  supplies  required  to 
complete  the  project  The  budget 
narrative  closely  follows  the  content  of 
the  detailed  budget  The  luarative 
should  relate  the  items  budgeted  to  the 
project  activities  and  should  provide  a 
justification  and  explanation  for  the 
budgeted  items.  Refer  to  the 
aforementioned  timetable  when 
developing  the  program  narrative  and 
budget  information. 

This  award  will  not  be  used  to 
procure  equipment  for  the  conduct  of 
the  study. 


Dated:  Novamber  13. 1997. 
JanM-ChailEBB. 

Director,  Bureau  offiuUcB  Statistia. 
[FR  Doc  97-30271  Filed  11-17-97;  8:45  am) 
BRlStQ  OOOe  441«-1S-r 

OEPARTMEHT  OF  JUSTICE 
Office  Of  Juvenile  JwBce  and 


Agenqr  Infonnetton  Collection 
AcUvWee:  New  Collection;  ConHnenl 


action:  Request  OMB  approval;  The 
Second  National  Incidonce  Studies  of 
Kfissing,  Abducted,  Runaway  and 
Thrownaway  Childrm  (NISMART  2). 

The  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
K^bter  on  July  29. 1997  at  62  FR 
40545.  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Office  of  Juvenile  Jiistice 
and  Delinquency  Prevention.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  dajrs  for  public  comments. 
Comments  are  encoun^^ed  and  will  be 
accepted  until  December  18, 1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  ccmtained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
rMponse  time,  should  be  directed  to  the 
Ofnce  of  Management  and  Budget 
Office  of  Information  and  Regulatory 
A£EBdt8.  Attention:  Ms.  Victoria 
Wassmer.  202-395-5871,  Department  of 
Justice  Desk  Officer,  Room  10202. 
Washington.  DC  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (tX}J).  Justice 
Management  Division,  Information 
Management  and  Seoirity  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  N.W., 
Wadiington,  DC  20530.  Comments  may 
also  be  submitted  to  DOJ  via  fnr«iniila 
to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  afEscted  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agencjr's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  thaiiuality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the     - 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electroidc,  mechaniral,  or  other 
technical  collection  techniques  or  other 
forms  of  information  technology.  e.g., 
permitting  electronic  submission  of 
response. 

Overview  of  this  information 
collection:  ;. 

(1)  Type  of  Information  CoUectioa: 
New  Collection. 

(2)  TTHJc  of  the  Form/Collection:  The 
Second  National  Incidence  Studies  of 
Missing,  Abducted,  Rimaways  and 
Thrownaway  Children  (NISMART  2). 

(3)  Agenqr  form  number.  i/<uiy,  and 
the  appUcdble  component  of  the 
Department  (rf Justice  sponsoring  the 
collection:  None;  Applicable  component 
of  the  Department  of  Justice  ^onsoring 
the  collection:  Department  of  Justice 
(DOJ),  Office  of  Justice  Propams  (OJP), 
Office  of  Juvenile  Justice  Cielinquency 
Prevention  (OJJDP). 

(4)  Affected  puiiic  who  will  be  adced 
or  required  to  respond,  as  wetl  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other  State,  local,  tribal 
governments;  Not  for  profit 

Abstract:  Pursuant  to  the  Missing 
Children's  Assistance  Act,  Tide  IV, 
section  404(bH3)  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  1974. 
as  amended  42  U.S.C  5773(bX3),  OJJDP 
is  required  to  conduct  periodic  studies 
of  the  incidence  of  mining  children. 
The  purpose  of  these  studies  is  to 
develop  reliable  and  valid  statistics  on 
the  incidence  of  children  who  are 
missing,  abducted,  rimaways,  or 
thrownaway  in  the  course  of  a  given 
year,  as  weU  as  the  number  of  these 
children  who  are  recovered. 

(5)  Ail  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75,000  respondents  at  2.5 
minutes  per  response;  22,000 
respondents  at  20  minutes  per  response; 
9500  respondents' at  10  minutes  per 
response;  2500  respondents  at  45 
minutes  per  response;  50  respondents  at 
16  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  14,716  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  Briggs,  Clearance 
Officer.  United  States  Department  of 
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Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  N.W..  Washu^on,  DC 
20530. 

Dated:  November  12, 1907. 
Robert  B.  Briffii, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-30154  Filed  11-17-97;  8:45  am] 
MUMO  oooe  44ie-1«-M 


DEPARTMENT  OF  LABOR 

Offtc*  of  th«  S«cf«lary 

Buraau  of  Intamationai  Labor  Affairs; 
U.S.  National  Administrattva  Offica; 
Nortt)  American  Agreamont  on  Latwr 
Cooperation;  Notica  of  Raquast  for 
Coromant 

AQSICV:  Office  of  the  Secretary.  Labor. 
action:  Notice^ 

summary:  Article  10(1  ](a)  of  the  North 
American  Agreement  on  Labor 
Cooperation  (NAALC)  calls  for  the 
Council  for  the  Commission  for  Labor 
Cooperation  to  review  the  operation  and 
efiiectiveness  of  the  NAALC  within  four 
years  of  its  entry  into  force.  In  order  to 
undertake  the  review,  the  Council 
agreed  to  a  process  which  includes 
seeking  public  input  on  the  operation 
and  e^ctiveness  of  the  NAALC 
Written  comments  are  requested. 
DATES:  Written  comments  on  the 
operation  and  effectiveness  of  the 
NAAXX]  should  be  submitted  by 
December  18, 1^97. 
AOOftESSES:  Send  written  comments  to 
the  U.S.  National  Administrative  Office, 
U.S.  Department  of  Labor.  Room  C- 
4327,  200  Constitution  Avenue,  N.W., 
Washington,  DC  20210  or  the 
Secretariat,  Commission  for  Labor 
Cooperation,  350  North  St.  Paul,  Suite 
2424,  Dallas.  Texas  75201-4240. 
FOR  FURTHER  MFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  C)ffice, 
Department  of  Labor,  200  Constitution 
Avenue.  N.W.,  Room  C-4327, 
Washington,  D.C.  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
number). 

SUPPI.EMENTARY  INFORMATION:  The  North 
American  Agreement  on  Labor 
Cooperation  (NAALC)  was  signed  by  the 
Presidents  of  the  United  States  of 
America  and  of  the  United  Mexican 
States,  and  the  Prime  Minister  of 
Canada  in  September  1993  and  entered 
into  force  on  January  1, 1994.  Article 
10(1  )(a)  of  the  NAALC  provides  that  the 
Council  shall  "oversee  the 


implementation  and  develop 
recommendations  on  the  further 
elaboration  of  this  Agreement  and,  to    . 
this  end,  the  Council  shall,  within  four 
years  after  the  date  of  entry  into  force 
of  this  Agreement,  review  its  operation 
and  effectiveness  in  light  of  experience 
•  •  *."  The  Council  agreed  to  a  process 
of  review  that  includes  issuing  an 
invitation  for  written  public  comments 
on  the  operation  and  efiiectiveness  of  the 
NAALC  Written  comments  may  be 
made  to  the  National  Administrative 
Offices  of  any  Party  or  to  the 
international  Secretariat  Any  comment 
received  by  the  U.S.  National 
Administrative  Office  will  be 
transmitted  vert>atim  to  the  Secretariat, 
which  has  been  delegated  responsibility 
by  the  Council  to  oversee  the  review 
process. 

Signed  at  Washington,  D.C.  on  November 
12, 1997. 

IrMmaT.  Gana, 

Secretary,  U.S.  National  Administrative 
Office. 
IFR  Doc.  97-30282  Filed  11-17-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Adminiatration 

Job  Training  Partnership  Act,  TItIa  III, 
Demonstration  Program:  Labor 
Organization  Adjustment  Asaistanca; 
Correction 

AQBICY:  Employment  and  Training 
Administration,  Labor. 
ACnON:  Correction. 


the  agraements(s)."  This  paragraph 
sbbuldTie  replaced  with:  "Provide 
documentation  sho%ving  that  you  have 
been  designated  as  the  exclusive  agent 
to  represent  the  target  population." 

Dated:  November  4, 1997. 
Janice  E.  Perry, 

Grant  Officer.  Empioyaient  and  Trainiitg 
Administration. 
(FR  Doc.  97-30281  Fifed  11-17-07;  8:45  am) 

MUJNO  COOC  4B10-I0-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haalth 
Administration 

[Docket  Na  H-S72I 

RIN  1218-AB58 

Matalworidng  Fhilda  Standards 
Advtaory  Commlttaa:  Notica  of  Opan 


summary:  In  notice  document  FR  Doc. 
97-28830  Filed  10-30-97;  8:45  a.m. 
beginning  on  page  58984  in  the  issue  of 
Friday,  October  31,  1997,  make  the 
following  correction: 

On  page  58985,  in  the  second  column. 
Part  n.,  (A)  Eligible  Applicants  (1)  reads: 
"Provide  exclusive  representation  to  the 
target  population  to  be  served  through 
collective  hnTg^ining  agreements  in 
effect  at  the  time  of  the  efEective  date  of 
worker  layoff  or  termination."  This 
should  be  replaced  with:  "(1)  Act  as  the 
exclusive  bargaining  agent  for  the  target 
poptilation  to  be  served;" 

On  page  58986,  in  the  third  colimm. 
Part  in.  Statement  of  Work.  (A)  Target 
Population,  second  paragraph  reads: 
"Indicate  the  beginning  and  the  end 
dates  of  the  collective  bargaining 
agreement(s)  under  which  the  target 
population  was  covered  at  the  time  of 
the  workers'  layoff  or  termination  and 
the  labor  organization(s)  and 
company(ie8)  who  were  the  parties  to 


AOenCY:  Occupational  Safety  and  HeeMi 
Administration  (OHSA).  Labor. 
ACTION:  Metalworidng  Fluids  Standards 
Advisory  Committee:  Notice  of  open 
meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  announces  a 
meeting  of  the  Metalworking  Fluids 
Standanis  Advisory  Committee 
(MWFSAC).  OSHA  invites  all  interested 
persons  to  attend.  The  Secretary  of 
Labor  esUblished  MWFSAC  to  advise 
the  Assistant  Secretary  for  OSHA  on 
appropriate  actions  to  protect  workers 
firom  the  hazards  associated  with 
occupational  exposure  to  metalworking 
fluids. 

DATES:  The  meeting  dates  are 
Wednesday,  December  10. 1997,  from 
10  a.m.  to  approximately  5  p.m.; 
Thursday,  December  11, 1997.  from  9 
a.m.  to  approximately  5  p.m.;  and 
Friday.  December  12, 1997,  from  9  a.m. 
to  approximately  3  p.m.  Please  submit 
comments,  requests  to  make  oral 
presentations,  and  requests  for  special 
disability  accommodattons  by 
November  28, 1997. 
ADDRESSES:  On  Wednesday  and 
Thursday,  December  10  and  11, 1997, 
the  meeting  will  take  place  in  Room  N- 
5437  (C  and  D)  of  the  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Washington,  DC.  On  Friday, 
December  12, 1997  the  meeting  will  be 
held  in  Room  S-3215  (A  and  B)  of  the 
Department  of  Labor  at  the  above 
address.  Mail  comments  and  requests 
for  oral  fwesentations  to  Dr.  Peter 
Infante,  U.S.  Department  of  Labor. 
OSHA,  Directorate  of  Health  Standards 
Programs,  Metalworking  Fluids 
Standards  Advisory  Committee.  Room 
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N-3718,  200  Constitution  Avenue,  NW.. 
Washington,  qp  20210. 

FOR  FURTHER  SN^jRMATION  CONTACT: 

BiHmie  Friedman,  Director,  OfGce  of 
Information  and  Consiuner  Afhirs, 
OSHA,  202-219-6151.  For  special 
disability  accommodations,  contact 
Theresa  Berry  (phone:  202-219-8615 
ext.  106;  FAX:  202-219-5986). 

SUPPLEMBfTARY  MFORMATKM:  OSHA 
invites  all  interested  persons  to  attend 
this  meeting.  Seating  will  be  available 
on  a  first-come,  first-served  besis. 

Meeting  Agenda 

At  this  meeting  the  following  will  be 
presented:  An  overview  of  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  criteria  document 
("Criteria  for  a  Recommended  Standard: 
Occupational  Exposures  to 
Metalworking  Fluids"),  which  will 
include  a  discussion  of  the  respiratory    ° 
studies  and  dermatological  studies 
reported  on  in  the  criteria  doctmi^nt;  an 
overview  of  epidemiology,  respiratory 
disease  and  dermatology  related  to         ' 
metalworking  fluids;  machining  in 
small  business;  and  overview  to  using  a 
systems  approach  to  controlling 
metalworkkig  fluids;  the  scope  of  fluids 
to  be  considoed  in  the  advisory 
committee  inquiries.  Informal  woiii 
groups  will  be  established.  In  addition, 
OSHA  will  discuss  with  the  committee 
its  current  data  collection  activities  with 
respect  to  the  use  of  metalworifdng 
fluids  in  small  business  establishments 
and  some  agenda  items  for  future 
meetings. 

Pnblic  Participatioa 

Interested  persons  may  file  written 
comments,  date,  views  or  statements  for 
consideration  by  MWFSAC  by 
submitting  them  to  Dr.  Peter  Infente. 
Interested  persons  may  also  address  the 
committee  on  items  that  are  on  the 
meeting  agenda.  Any  person  wishing  to 
make  such  an  oral  presentetion  must 
provide  Dr.  Infante  with  a  summary  of 
the  propoaed  presentetion.  an  estimate 
of  the  time  desired,  and  a  statement  of 
the  interest  tliat  the  person  representa. 
Presentation  time  will  be  allotted  to 
speakers  based  on  the  amount  of  time 
available.  In  addition,  public  attendees 
may  be  allowed  to  paitidpato  in 
committee  discussions,  in  the  Chair's 
discretion  and  subject  to  time  available. 

Anthoiity:  This  notice  is  issued  under  the 
authority  of  section  6(bMl)  and  7(b)  of  the 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  655,  666).  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2).  and  29  CFR 
Part  1912. 


Signed  at  Washington,  DC,  this  12th  day 
of  November.  1997. 

OiariaB  N.  leffrsH. 

Assistant  Secretary  of  Labor. 

(FR  Doc.  97-30175  Filed  11-17-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  HaaiHi 
Administratton 

National  Advtaory  Commlttaa  on 
Occupational  Satoly  and  Haaltti;  NoOea 
ofMaaUng 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
National  Advisory  Committee  on   . 
Occupational  Safety  and  Health 
(NACOSH),  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act.  NACOSH  will  hold  a  meeting 
on  December  9, 1997.  in  Room  N3437 
A-D  of  the  Departmmt  of  Labor 
Building  located  at '200  Constitution 
Avenue  NW,  Waahington.  DC.  The 
meeting  is  open  to  the  public  and  will 
begin  at  9:00  a.m.  lasting  until 
approximately  4:30  p.m. 

Agenda  items  will  include:  a  brief 
overview  of  current  activities  in  the 
Occupational  Safety  and  Health 
Administration'(OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH);  a  dialogue 
with  OSHA's  new  Assistant  Secretary. 
Charles  N.  Jeffress;  regulatory  and 
legislative  updates;  updates  on  OSHA's 
11(c)  and  cooperative  compliance 
programs,  and  NIOSH's  National 
Occupational  Reseerch  Agenda  (NORA): 
as  well  as  rep<Hls  from  NAOOSH's 
workgroups. 

Written  data,  views  or  commenta  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Because  of  the  need  to  cover  a 
wide  variety  of  subjects  in  a  short 
period  of  time,  there  is  often  insufficient 
time  on  the  agenda  for  members  of  the 
public  to  address  the  committee  orally. 
However,  any  such  requeste  will  be 
considered  by  the  Chair  who  will 
determine  whether  or  not  time  pecmite. 
Any  request  to  make  an  oral 
presentation  should  state  the  amoimt  of 
time  desired,  the  capacity  in  which  the 
person  would  appear,  and  a  brief 


outline  of  the  cont«it  of  the 
{Hesentation.  Individuals  with 
disabilities  who  need  special 
accommodations  shotild  contact 
Theresa  Berry  (phone:  202-219-8615. 
extension  106;  FAX:  202-219-5986)  one 
wedc  before  the  meeting. 

An  official  record  ofue  meeting  will 
be  available  for  public  inspection  in  the' 
OSHA  Technics  Data  Center  (TDC) 
located  in  Room  N2625  of  the 
Department  of  Labor  Building  (202- 
219-7500).  F(»-  additional  information 
contact:  Joanne  Goodell.  Directorate  of 
Policy,  Occupational  Safety  and  Health 
Administration  (OSHA);  Room  N-3641, 
200  Constitution  Avenue  NW. 
Washington.  DC.  20210  (phone:  202- 
219-8021,  extension  107;  FAX:  202- 
219-4383;  e-mail  }oanne.goodell«osha- 
no.osha.gov). 

Signed  at  Washington.  D.C  this  13th  d^ 
of  November.  1997.' 
OiarlaB  N.  Jelfrase,  « 

Assistant  Secretary  of  Labor  far  Occupatiorut 
Safety  and  Health. 

(FR  Doc.  97-30260  Filed  11-17-^7;  8:45  am) 
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NUCLEAR  REGULATORY 

[Docket  Na  03&-2068e.  Ucanae  No.  4t- 
21384-01  EA  97-4571 

In  Ilia  Matlar  of  Frontiar  Production 
Logging,  Inc.  Cody,  WY;  ConHrmatory 
Order  ModNylngUcanaa(Effaetlva    ^ 


I 

Frontier  Production  Logging.  Inc., 
(Licensee)  is  the  holder  of  NRC  License 
No.  49-21384-01  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  pursuant  to  10  CFR  Part 
39.  The  license  authorizes  the  Licensee 
to  conduct  well  logging  activities  related 
to  the  use  of  licensed  material  The 
license  vns  first  issued  on  July  14, 1983, 
was  most  recenUy  amended  on  April  17, 
1997,  and  was  due  to  expire  on  June  30, 
1994,  but  remains  in  effect  in  a  timely 
renewal  status. 


During  a  routine  inspection 
conducted  on  March  19-20, 1997,  an 
investigation  completed  by  the  NRCs 
Office  of  Investigations  on  June  13, 
1997,  and  subsequent  in-office  reviews 
which  were  completed  on  July  9, 1997, 
the  NRC  identified  six  apparent 
violations  which  were  considered  tar 
escalated  enforcement  NRC  Inspection 
Report  030-20586/97-01  dated  July  22, 
1997,  doctmiented  the  finHingn  of  tiie 
inspection.  As  a  result,  the  NRC 
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conducted  a  predecisioual  enforcement 
•conference  on  August  4,  1997.  in  which 
the  licensee's  president  participated  by 
telephone.  Based  on  the  information 
obtained  during  the  inspection  and  the 
information  that  the  licensee's  president 
presented  at  the  August  4  conference, 
the  NRC  concluded  that  violations  of 
^4RC  requirements  occurred.  The 
violations  are  cited  in  the  Notice  of 
ViolatioD  and  Proposed  Imposition  of 
Qvil  Penalty  dated  November  7, 1997. 
The  violations  involve  failures  to:  (1) 
File  the  appropriate  documentation  to 
receive  NRC  approval  prior  to  vacating 
an  authorized  radioactive  material 
storage  location,  (2)  conduct  operations 
so  that  the  dose  in  any  unrestricted  area 
from  external  sources  does  not  exceed  2 
millirem  in  any  1  hour,  (3)  make 
adequate  svu-veys  of  radiation  levels  in 
unrestricted  areas  to  demonstrate 
compliance  with  the  dose  limits  for 
individual  members  of  the  public.  (4) 
utilize  authurized  shipping  containers 
while  transporting  radioactive  material, 
(5)  monitor,  upon  receipt,  the  external 
surfaces  of  Department  of 
Transportation  (DOT)  labeled  packages 
for  radioactive  contamination,  and  (6) 
properly  post  areas  in  which  licensed 
materials  are  stored. 

The  NRC  concluded  that  the 
Licensee's  failiue  to  seek  NRC  approval 
prior  to  vacating  an  authorized 
radioactive  material  storage  location 
demonstrated  at  least  careless  disregard 
for  regulatory  requirements. 
Specifically,  the  Licensee's  president 
was  aware  of  the  requirements  to  obtain 
prior  authorization  and  did  not  to 
comply  with  this  requirement  so  as  to 
delay  payment  of  the  applicable  fees.  As 
indicated  in  the  November  7,  1997 
Notice,  a  $2,750  civil  penalty  was 
proposed  for  this  willful  violation. 

Ine  remaining  five  violations,  which 
were  not  willful,  were  also  disc\issed 
during  the  conference.  Based  on  the 
information  available,  it  appears  that 
these  violations  resulted  from  a  lack  of 
understanding  of  the  regiilations  by  the 
company's  radiation  safety  officer  (who 
is  also  the  company  president).  In  fact, 
during  the  conference,  the  Licensee's 
radiation  safety  officer  committed  to 
attending  appropriate  radiation  safety 
training  as  corrective  action  for  the 
remainder  of  the  violations. 
Subsequently,  on  August  8  and  October 
20,  1997,  staff  members  from  NRC 
Region  IV  discussed  with  the  Licensee 
specific  commitments  that  the  NRC 
believed  were  necessary.  Specifically, 
the  NRC  believed  that,  in  addition  to  the 
training,  two  independent  audits  were 
wamnted.  The  licensee  agreed  to  the 
commitments  during  the  August  8  and 
October  20  telephone  discussions,  and 


to  confirming  the  commitments  through 
an  Order. 

On  October  20, 1997,  the  NRC  sent 
the  Licensee  a  letter  listing  the  specific 
commitments  and  formally  seeking  the 
Licensee's  consent  to  confirming  the 
commitments  through  an  Order,  thereby 
waiving  its  right  to  a  hearing.  On 
October  29, 1997,  the  Licensee  signed 
and  returned  its  consent  to  this  Order. 

m 

I  find  that  the  Licensee's 
commitments  as  set  forth  in  Section  IV 
are  acceptable  and  necessary,  and 
conclude  that  with  these  commitments 
the  public  health  and  safety  are 
reasonably  assured.  In  view  of  the 
foregoing,  I  have  determined  that  the 
public  health  and  safety  require  that  the 
Licensee's  commitments  be  confirmed 
by  this  Order.  Based  on  the  above,  and 
on  the  Licensee's  consent,  this  Order  is 
immediately  effective  upon  issuance. 

IV 

Accordingly,  pursuant  to  sections  81 , 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  end  10  CFR  Part  110.  A  Is 
Hereby  Ordered.  e£fective  immediately, 
that  License  No.  49-21384-01  is 
modified  as  follows: 

A.  The  Licensee's  Radiation  Safety 
Officer  shall  attend  a  Radiation  Safety 
training  course  designed  to  meet  the 
requirements  necessary  to  serve  as  a 
radiation  safety  officer  and  to 
implement  and  manage  a  radiation 
safety  program  specifically  designed  for 
well  logging  and  tracer  study 
operations. 

B.  The  Licensee  shall  retain  the 
services  of  an  independent  individual  or 
organization  (consultant)  to  perform  two 
audits  of  the  Licensee's  radiation  safety 
program.  The  consultant  is  to  be 
independent  of  the  Licensee's 
organization  and  is  to  be  experienced  in, 
or  be  capable  of,  evaluating  the 
effectiveness  of  the  management  and 
implementation  of  a  radiation  safety 
program  for  well  logging  and  tracer 
study  operations.  At  a  minimum,  each 
audit  will:  (1)  Evaluate  the  effectiveness 
of  the  Licensee's  radiation  safety 
program  and  compliance  with  all  NRC 
requirements:  (2)  evaluate  the 
underatanding  of  the  Licensee's 
radiation  safety  officer  of  radiation 
safety  and  NRC  requirements;  (3) 
evaluate  the  adequacy  of  the  Licensee's 
corrective  actions  for  any  violations  or 
audit  findings  previously  identified  by 
the  NkC  or  consultant;  (4)  make 
recommendations  as  necessary  for 
improvements  in  management  oversight 
of  licensed  activities:  and  (5)  physically 


observe  well  logging  and/or  tracer  study 
operations  in  the  field.     «;. 

C  Within  30  days  of  thb  date  of  this 
Order,  the  Licensee  shall  submit  to  the 
Regional  Administrator,  NRC  R^ion  IV. 
for  NRC  review  and  approval,  the 
following: 

i.  The  name,  location,  dates  and 
syllabus  of  the  couneihe  Licensee 
proposes  to  use  in  meeting  the 
requimnents  of  this  Order. 

u.  The  name  and  qualifications  of  the 
consultant  the  Licensee  proposes  to  use 
in  condncting  the  audits. 

D.  Within  60  days  of  the  date  of  the 
NRC's  approval  of  the  coiuultant,  the 
first  aucUt  shall  be  completed  and  the 
Licensee  shall  ensure  that  the 
consultant  submit  to  NRC  Region  IV  the 
results  of  the  audit  and  the  review, 
including  the  deficiencies  identified,  at 
the  same  time  the  consultant  provides 
the  results  to  the  Licensee. 

E.  Within  6  months  of  the  date  of 
completion  of  the  first  audit,  the  second 
audit  shall  be  completed  and  the 
Licensee  shall  ensure  that  the 
consultant  submit  to  NRC  Region  IV  the 
results  of  the  audit  and  the  review, 
including  the  deficiencies  identified,  at 
the  same  time  the  consultant  provides 
the  results  to  the  Licensee. 

F.  Within  30  days  of  the  date  of 
completion  of  each  audit,  the  Licensee 
shall  submit  to  NRC  Region  IV  its 
corrective  actions  for  any  identified 
deficiencies  in  the  audit  reports. 
Alternatively,  if  the  Licensee  does  not 
believe  that  corrective  actions  should  be 
taken,  the  Licensee  shall  provide 
justification  for  its  position  to  the  NRC 

G.  For  the  purpose  of  the  Order,  the 
Licensee  shall  send  the  qiialifications  of 
the  consultant  and  the  rMiilts  of  the 
audits  to  the  Director,  Division  of 
Nuclear  Material  Safety,  NRC  Region  IV. 
611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  Texas  76011. 

The  Regional  Administrator,  Region 
IV,  may  relax  or  rescind,  in  writing,  any 
of  the  above  conditions  upon  a  riiowing 
by  the  Licensee  of  good  cause. 

Any  person  adversely  afiiscted  by  this 
Confirmatory  Order,  other  than  the 
Licensee  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission  Washington, 
D.C.  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  stibmitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section, 
Washington.  D.C  20555.  Copies  also 
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shall  be  sent  to  the  £)irector.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
to  the  Assistant  General  Coimsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  R^on  IV,  61 1  Ryan  Plaza  Drive, 
Suite  400.  Arlington,  Texas  76011,  and 
to  Frontier  Production  Logging,  Inc.  If 
such  a  person  requests  a  hearing,  that 
person  shall  set  fordi  with  particularity 
the  manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
"whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  da]rs 
firom  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  spedficKi  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  Answer  Or  a  Request  for  Hearing 
Shall  Not  Stay  the  Immediate 
Effectiveness  of  lliis  Order. 

For  the  Nuclear  Regulatory  ComBtission. 
Dated  at  Rockville,  Maryland,  this  7th  day 
of  November  1997. 

Oiiwctor,  Office  (^Enforcement 

[FR  Doc.  97-30207  Filed  11-17-97: 8:45  am] 


NUCLEAR  REGULATORY 

[Doctot  Noe.  SO-<75  and  50-3231 

In  the  MMler  of  Pacmc  Gas  and 
Elaclrle  Company  (Diablo  Canyon 
Powar  Plant,  Unlta  1  and  2):  Exan^tion 

I 

The  Pacific  Gas  and  Electric 
Company,  et  al.  (the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DPR-80  and  DPR-82.  which 
authorize  operation  of  the  Diablo 
Canyon  Power  Plant  (DCPP),  Units  1 
and  2.  The  licenses  provide,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect 


The  facility  consists  of  two 

Eressurized-water  reactors  at  the 
censee's  site  located  in  San  Luis 
Obispo  County.  California. 

n 

Section  70.24  of  Title  10  of  the  Code 
of  FMeral  Regulations.  "Criticality 
Accident  Requirements."  requires  that 
each  licensee  authorized  to  possess 
special  nuclear  material  (SNNf)  shall 
maintain  a  criticality  accident 
monitoring  system  in  each  area  where 
such  material  is  handled,  used,  or 
stored.  Subsections  (a)(1)  and  (a)(3)  of 
10  CFR  70.24  specify  detection  and 
sensitivity  reqtiirements  that  these 
monitors  must  meet.  Subsection  (a)(1) 
also  specffies  that  all  areas  subject  to 
criticality  accident  monitoring  must  be 
covered  by  two  detectors.  Subsection 
(a)(3)  of  10  CFR  70.24  requires  licensees 
to  maintain  emergency  procedtires  for 
each  area  in  which  this  licensed  SNM 
is  handled,  used,  or  stored  and  provides 
that  (1)  the  procedures  ensure  that  all 
persoimel  withdraw  to  an  area  of  safety 
upon  the  sounding  of  a  criticality 
accident  monitor  alarm,  (2)  the 
procedures  must  include  drills  to 
familiarize  personnel  with  the 
evacuation  plan,  and  (3)  the  procedures 
designate  responsible  individuals  for 
determining  the  cause  of  the  alarm  and 
placement  of  radiation  siirvey 
instruments  in  accessible  locations  for 
use  in  such  an  emergency.  Subsection 
(bKl)  of  10  CFR  70.24  requires  licensees 
to  have  a  means  to  identify  quickly 
peraonnel  who  have  received  a  dose  of 
10  rads  or  mora.  Subsection  (bH2)  of  10 
CFR  70.24  requires  licauees  to 
maintain  personnel  decontamination 
facilities,  to  maintain  arrangements  for  a 
physician  and  other  medical  personnel 
qualified  to  handle  radiation 
emergencies,  and  to  mnintiiin 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
SNM  used  or  to  be  used  in  the  reactor. 
Paragraph  (d)  of  10  CFR  70.24  states  that 
any  licensee  who  believes  that  there  is 
good  cause  why  he  should  be  granted  an 
exemption  bom  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

m 

The  SNM  that  could  be  assembled 
into  a  critical  mass  at  DCPP,  Units  1  and 
2.  is  in  die  form  of  nuclear  fuel:  the 
quantity  of  SNM  other  than  foel  that  is 
stored  on  site  in  any  given  location  is 
small  enough  to  preclude  achieving  a 


critical  mass.  The  Commission's 
technical  staff  has  evaluated  the 
possibility  of  an  inadvertent  criticality 
of  the  nuclear  fuel  at  DCPP,  Units  1  and 
2,  and  has  determined  that  it  is 
extremely  unlikely  for  such  an  accident 
to  occur  if  the  licensee  meets  the 
following  seven  criteria: 

1.  Only  one  fuel  assembly  is  allowed 
out  of  a  shipping  cask  or  storage  rack  at 
one  time. 

2.  The  k-effective  does  not  exceed 
.0.95,  at  a  95%  probability,  95% 
confidence  level  in  the  event  that  the 
fresh  fuel  storage  racks  are  filled -with 
fuel  of  the  mnyimnTn  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

3.  If  optimum  moderation  occurs  at 
low  moderator  density,  then  the  k- 
eSsctive  does  not  exceed  0.98,  at  a  95% 
probability,  95%  confidence  level  in  the 
event  that  the  fresh  fuel  storage  racks 
are  filled  with  fiiel  of  the  mnYimniT^ 
permissible  U-235  enrichment  and 
flooded  with  a  moderator  at  the  density 
corrwponding  to  optimum  moderation. 

4.  Tne  k-eOscdve  does  not  exceed 
0.95.  at  a  95%  probability,  95% 
confidence  level  in  the  event  that  the 
spent  fuel  storage  racks  are  filled  with 
fuel  of  the  maximum  permissible  U-235 
enrichment  and  flooded  with  pure 
water. 

5.  The  quantity  of  forms  of  special 
nuclear  material,  other  than  nuclear 
fuel,  that  are  stored  on  site  in  any  given 
area  is  less  than  the  quantity  necessary 
for  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63,  are 
provided  in  hieA  storage  and  Kanrfling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safety 
actions. 

7.  The  tnAirimiiTn  nominal  U-235 
enrichment  is  limited  to  5.0  weight 
percent 

By  letter  dated  April  3.  H>97,  and 
supplemental  letter  dated  Augiist  4, 
1997,  the  licensee  requested  an 
exemption  fix>m  10  CFR  70.24.  In  this 
request  the  licensee  addressed  the  seven 
criteria  given  above.  The  Commission's 
technical  staff  has  reviewed  the 
licensee's  submittals  and  has 
determined  that  DCPP,  Units  1  and  2, 
meets  the  criteria  for  prevention  of 
inadvertent  criticality:  therefore,  the 
staff  has  determined  that  it  is  extremely 
unlikely  for  an  inadvertent  criticality  to 
occur  in  SNM  handling  or  storage  areas 
at  DCPP,  Units  1  and  2. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occiu' 
during  the  handling  of  SNM.  personnel 
would  be  alerted  to  that  fact  and  would 
take  appropriate  action.  The  staff  has 
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determined  that  it  is  extremely  tmlikely 
that  such  an  accident  could  occur; 
furthermore,  the  licensee  has  radiation 
monitors,  as  reqtiiied  by  General  Design 
Criterion  63,  in  fuel  storage  and 
handling  areas.  These  monitors  will 
alert  personnel  to  excessive  radiation 
levels  and  allow  them  to  initiate 
appropriate  safety  actions.  The  low 
probability  of  an  inadvertent  criticality, 
together  with  the  licensee's  adherence 
to  General  Design  Criterion  63, 
constitutes  good  cause  for  granting  an 
exemption  to  the  requirements  of  10 
CFR  70.24. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14.  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest.  Therefore,  the 
Commission  hereby  grants  Pacific  Gas 
and  Electric  Company  an  exemption 
from  the  requirements  of  10  CFR  70.24. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(62  FR  59907). 

This  exemption  is  effective  upon 
issuance. 

For  The  Nuclear  Regulatory  Commiaaion. 

Dated  at  Rockviile,  Maryland,  this  12th  day 
of  November  1997. 
Samoel  |.  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-30210  Filed  11-17-97;  8:45  am) 
I  COM  nt^-9t-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  40-8968] 

Hydro  Resources,  Inc. 

AGENCY:  Nuclear  Regulatory 

Conunission. 

ACTION:  Notice  of  availability  of  issuance 

of  errata. 

SUMftURY:  The  U.  S.  Nuclear  Regulatory 
Commission  has  issued  an  Errata  to  the 
"Final  Environmental  Impact  Statement 
to  Construct  and  Operate  the 
Crownpoint  Uranium  Solution  Mining 
Project,  Croiwn  Point,  New  Mexico" 


(NUREG-1508).  It  should  be  noted  that 
none  of  these  errata  change  the 
conclusions  of  the  Final  Environmental 
Impact  Statement 
ADDRESSES:  A  copy  of  the  Errata  is 
available  for  public  inspection  and/or 
copying  at  the  NRC  Public  Document 
Room,  2120  L.  Street  (Lower  Level), 
NW,  Washington,  DC  20555-0001. 
Copies  of  NUREG-1508  and  the 
accompanying  Errata  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.  S.  Government  Printing  Office,  PO 
Box  37082,  Washington.  DC.  20402- 
9328.  Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

FOR  FURTHER  MFORMATION  CONTACT. 
Robert  Carlson,  Uranium  Recovery 
Branch,  Mail  Stop  TWFN  7-J8.  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555.  Telephone  (301) 
415-8165. 

Dated  at  Rockviile,  Md.  this  15th  day  of 
November  1997. 

For  The  Nuclear  Regulatoiy  Commission. 
Jooeph  J.  Hokmick, 

Chief,  Uranium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

The  following  information  is  provided 
as  errata  to  the  "Final  Environmental 
Impact  Statement  to  Construct  and 
Operate  the  Crownp>oint  Uranium 
Solution  Mining  Project,  Crownpoint, 
New  Mexico"  (NUREG-1508),  dated 
February  1997. 

ErraU 

1.  Page  1-5,  Ist  paragraph:  replace  the 
term  '••  *  •  Safe  Water  Drinking  Act 
(SWDA)"with"*  •  •SafeDriniing 
Water  Act  (SDWA)." 

2.  Page  2-6,  Table  2.2,  equation  (2a): 
replace  the  term"*  *  *  +4Na+H20" 
with"*  •  *  +4Na*+H20." 

3.  Page  2-19, 1st  complete  paragraph, 
5th  sentence:  change  sentence  to  read: 
"NRC  would  require  HRI  to 
decontaminate  areas  if  radionuclide 
accumulation  exceeds  decommissioning 
standards,  if  HRI  uses  land  application 
to  dispose  of  process  waters." 

4.  Page  2-19, 1st  complete  paragraph, 
4th  sentence;  Page  4-81,  last  paragraph, 
last  sentence:  delete  the  following 
phrase  bom  the  existing  text  "*  *   * 


generally  using  a  zero-release  NFDES 
permit." 

5.  Page  2-28,  4th  paragraph,  last 
sentence:  delete  the  word 
"preestablished. " 

6.  Page  3-56, 1st  paragraph,  1st 
sentence:  revise  existing  text  to  read,  " 

•  *  •  known  as  the  "checkerboard"  for 
its  mixed  private,  tribal,  and 
government  property  rights." 

7.  Page  3-5,  Table  3.4;  Page  3-7,  Table 
3.5;  and  Page  4-^,  Table  4.3:  replace  the 
term  "fg/m'"  with  "ng/m'." 

8.  Page  4-20,  last  paragraph,  #1: 
replace  the  term  "alkalinity"  with  the 
term  "bicarbonate." 

9.  Page  4-28,  Table  4.6;  and  Page  4- 
30,  Table  4.7:  replace  the  parameter 
"Radium-226"  with  "Radium"  (i.e., 
radium  is  inclusive  of  radium-226  and 
radium-228). 

10.  Page  4-61,  5th  bullet,  *(4):  replace 
the  phrase  "one  production/  injection 
well  per  1.6  ha  (4  acres]  in  each  well 
field"  with  the  phrase  "one  production/ 
injection  well  per  acre  in  each  well 
field." 

11.  Page  4-63,  #8:  replace  entire  text 
with  the  following,  "All  casing  strings 
shall  be  pressure  trated  to  125%  of 
actual  wellfield  operating  pressure,  not 
to  exceed  70%  of  the  minimum  bunt 
strength  (measured  on  surface  usually 
using  water  and  the  rig  pump).  If 
pressure  declines  more  than  10%  in  30 
minutes,  corrective  action  shall  be 
taken." 

12.  Page  4-71,  last  paragraph:  delete 
last  sentence  begiiming  with,  "However, 

to  further  minimize  transportation  risk, 

•  •  ••• 

13.  Page  4-72,  top  of  page:  delete 
entire  proposed  license  condition 
(entire  biillet  beginning  with, 
"Yellowcake  and  lle(2)  by-product 
waste  material,  *   *  *"),  and  subsequent 
phrase,  "In  addition  to  this  license 
condition,". 

14.  Page  XX  of  the  Sunomary  and 
Conclusions,  2nd  complete  paragraph; 
Page  2-20, 1st  paragraph;  Page  4-27, 1st 
complete  paragraph;  Page  4-45, 1st 
complete  paragraph;  Page  4-47,  top  of 
page;  and  Page  A-21,  3rd  complete 
paragraph:  change  the  term  "300  pCi/ 
mL"  to  "300  pCi/L." 

15.  Page  3-27,  Table  3.13:  replace  the 
existing  table  with  the  following  (values 
in  italic  have  been  changed): 
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Revised  Table  3.13.— Crownpoimt  Srre  Water  Qualtty  Data.-  Westwater  Canyon  Aquifer 


Celcium 


Sodbm 


PotMsiuni  .._„.._    .._....„...„.       „„„ 

CaitwisiB _ 





Bicartwnale     

Suitale , 

Chloride  _ ^    .... 

Fluoride™...    

SMca ..:: _ 

TDS :      

Conducttviiy  . 

AMMy 

pH« 

ArMnic 

Berium  .._ _ 

Cftdmium  ......^    •—. «.—...*^.««.m««...««.. 

CnfOlTMUfll   ................ ——••«•••.— •••».»»M..*— 

Copper 

"■ 

Iron  p.          r--T--Tr,ti. 

Leed _.     

Manganese 

Mercury ;. 

Molytxlenuni  «...*............».....».........„„.. 

Nidcel _   ._   .. 

Swoniufn  «..,..,^.^..,.„. . - „....„,^., 

-~... — 

silver „ 

Uranium  . 

Vanadium 

Zinc 

Boron  ..„ ,.....,... 

Radiunv-226« 


{mam 


2.73 
0.4B 
127.7 
13.0 
27J9 
203M 
922 
1SJ8 
0.06 

r&d 

394.0 

002.3 

213.0 

9.0 

oixxno 

0.13 

0.00000 

0.00000 

oixxxn 

0.11 
0.00000 

0.036 

0.00000 

0.00000 

0.00000 

0.00000 

0.00000 

0.006 

0.00000 

aooooo 

0.OS 
0.06 
58.7 


Meidmum 


^7J 

1S4JI 

127.0 

20(M> 

\77A 

54.0 

0.26 

0.02 

20.0 

666.0 

1040.0 

258.0 

ia4 

0.002 
1.0 

0.0008 
0.00000 

0.02 
0.92 
0078 
0.029 
0.00000 
0.02 
0.00000 
0.00000 
0.00000 
0.021 
0.00000 
0.03 
0.11 
0.31 
806.0 


•Values  ot>lained  from  Wells  CP-3,  CP-6.  CP-<.  CP-7,  CP^,  Md 

1v82D). 

*umhos/cm. 

'Unils. 

'pCiA- 


Mwiimum 


ao7 

0.00000 
97.0 

1.5 

0.00000 
54.0 
19.0 

1.8 

OXXXXM 

0.23 

1.0 

ai.o 

4180 
191.0 

8.26 

0.00000 

ojqi 

0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 
0.00000 

0.1 


EPAIer 
NNEPA) 
drinktaw 
stench 


2S0U) 

250.0 

10.0 

4.0or2il 

5oao 


6.5-8.5 
0.06 
2.0 

aoi 

0.05 

1.0 

0.3 

0.06 

0.06 

0.002 

0.1 
0.05 

ai 


5.0 


5.0 


wal  CP-2  (for  parameters  from  arsenic  to  radhjnv-226.  (Source;  HRI 
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NUCLEAR  REQULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUNNQ  THE  MEET««Q:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  November  17,  24, 

December  1  and  8, 1997. 

PLACE:  Comissioners'  Conference  Room, 

11555  Rockviile  Pike,  Rockviile, 

Maryland. 

STATUS:  Public  and  Qosed. 

MATTERS  TO  BE  CONSiDEBB>: 
Week  of  November  17 

Friday,  November  21 

11:30  a.m..  Affirmation  Session  (Public 
Meeting).  A.  Final  Rule— Deliberate 
Misconduct  by  Unlicensed  Persons 


(Tentative)  (Contact:  Ken  Hart,  301- 
415-1659) 

Week  of  November  24— Tentative 

There  are  no  meetings  the  week  of 
November  24. 

Week  of  December  1— Tentative 

There  are  no  meetings  the  week  of 
December  1. 

Week  of  December  8 — ^Tentative  . 

Thursday,  December  1 1 

2KX)  p.m.    Briefing  on  Investigative 
Matten  (Closed-^x.  5  &  7) 

3:00  p.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

Friday,  December  12 

9:00  a.m.    Meeting  with  Northeast 
Nuclear  on  Millstone  (Public 
Meeting)  (Contact:  Bill  Traven, 
301-415-1200) 


The  schedule  for  commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  POA  MORE  i4F0RMATI0N: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at  http://www.nic.gov/SECY/8mj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn;  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronicaUy,  please  send  an 
electronic  message  to  wmh9nrc.gov  or 
dkwAnrc.gov. 
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Dated:  Novomber  14. 1997. 
WUliun  M.  HiU.  )r.. 

Secy  Tracking  Officer,  Office  of  the  Secntary. 
IFR  Doc.  97-30403  Filed  11-14-97;  2:33  pml 

■LLMOOOOC  79M-ei-lt* 


RAILROAD  RETIREMENT  BOARD 

1998  Railroad  Experience  Rating 
Proclamations,  Monthly  Compensation 
Base  and  Other  Determinations 

AOBICY:  Railroad  Retirament  Board. 
action:  Notice.     

SUMMARY:  Pursuant  to  section  8(cK2)     * 
and  section  12(rK3)  of  the  Railroad 
Unemployment  Insurance  Act  (Act)  (45 
U.S.C.  358(cK2)  and  45  U.S.C.  362(r)(3). 
respectively),  the  Board  gives  notice  of 
the  following: 

1 .  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insiirance 
(RUT)  Account,  as  of  June  30.  1997.  is 
$83,062,894.58; 

2.  The  September  30, 1997.  balance  of 
any  new  loans  to  the  RUI  Account, 
including  accrued  interest,  is  zero; 

3.  The  system  compensation  base  is 
$2,754,953,781.58  as  of  June  30, 1997; 

4.  The  cumulative  system  unallocated 
charge  balance  is  ($194,812,974.38)  as  of 
June  30. 1997; 

5.  The  pooled  credit  ratio  for  calendar 
year  1998  is  zqro; 

6.  The  pooled  charged  ratio  for 
calendar  year  1998  is  zero; 

7.  The  surcharge  rate  for  calendar  year 
1998  is  1.5  percent; 

8.  The  monthly  compensation  base 
under  section  l(i)  of  the  Act  is  $925  for 
months  in  calendar  year  1998; 

9.  The  amount  described  in  section 
l(k)  of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  $2,312.50  for 
base  year  (calendar  year)  1998; 

10.  The  amount  described  in  section 
2(c)  of  the  Act  as  "an  amount  that  bears 
the  same  ratio  to  $775  as  the  monthly 
compensation  base  for  that  year  as 
cranputed  under  section  l(i)  of  this  Act 
bean  to  $600"  is  $1,195  for  months  in 
calendar  year  1998; 

11.  The  amount  described  in  section 
3  of  the  Act  as  "2.5  times  the  monthly 

ipensation  base"  is  $2,312.50  for 
I  year  (calendar  year)  1998; 

12.  The  amount  described  in  section 
4(a-2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is 
$2,312.50  with  respect  to 
disqualifications  ending  in  calendar 
year  1998; 

13.  The  maximum  daily  benefit  rate 
under  section  2(a)(3)  of  the  Act  is  $44 
with  respect  to  days  of  unemployment 
and  days  of  sickness  in  registration 
periods  beginning  after  Jime  30. 1998. 


DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30,  1997.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30,  1997. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Act.  of 
employer  contribution  rates  for  1998. 
The  determinations  made  in  notices  (8) 
through  (12)  are  effective  January  1, 
1998.  The  determination  made  in  notice 
(13)  is  effective  for  registration  periods 
beginning  after  Jime  30, 1998. 

ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Illinois '60611-2092. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Maria  L.  Huddleston.  Bureau  of  the 
Actuary.  Railroad  Retirement  Board.  844 
Rush  Street,  Chicago,  Ulinois  60611- 
2092,  telephone  (312)  751-4779. 

SUPPt^MBfTARY  M4FORMATI0N:  The  RRB 

is  required  by  section  8(c)(1)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.C.  358(c)(1))  as  amended 
by  Pub.  L.  100-647.  to  proclaim  by 
October  15  of  each  year  certain  system- 
wide  factors  used  in  calculating 
experience-based  employer  contribution 
rates  for  the  following  year.  The  RRB  is 
further  required  by  section  8(c)(2)  of  the 
Act  (45  U.S.C  358(c)(2))  to  publish  the 
amoimts  so  determined  and  proclaimed. 
The  RRB  is  required  by  section  12(r)(3) 
of  the  Act  (45  U.S.C.  362(r)(3))  to 
publish  by  December  11, 1997,  the 
computation  of  the  calendar  year  1998 
monthly  compensation  base  (section  l(i) 
of  the  Act)  and  amounts  described  in 
sections  l(k).  2(c).  3  and  4(a-2)(i)(A)  of 
the  Act  which  are  related  to  changes  in 
the  monthly  compensation  base.  Also, 
the  RRB  is  required  to  publish,  by  June 
11, 1998,  the  maximum  daily  benefit 
rate  imder  section  2(a)(3)  of  the  Act  for 
days  of  unemployment  and  days  of 
sickness  in  r^;istration  periods 
beginning  after  June  30. 1998. 

Surcharge  Rate 

A  surcharge  is  added  in  the 
calciilation  of  each  employer's 
contribution  rate,  subject  to  the 
applicable  maximum  rate,  ba  a  calendar 
year  whenever  the  balance  to  the  credit 
of  the  RUI  Account  is  less  than  $100 
million  on  the  preceding  June  30.  If  the 
RUI  Account  balance  is  less  than  $100 
million,  but  at  least  $50  million,  the 
surcharge  will  be  1.5  percent  If  the  RUI 
Account  balance  is  less  than  $50 
million,  but  greater  than  zero,  the 
surcharge  will  be  2.5  percenL  The 
maximum  surcharge  of  3.5  percent 
applies  if  the  RUI  Account  balance  is 
less  than  zero. 


The  Account  balance  on  June  30, 
1997.  was  $83,062,894.58.  Accordingly, 
the  surcharge  rate  for  calendar  year  1998 
is  1.5  percent 


Monthly  Compensation  I 

For  years  after  1988,  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 
the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  monthly 
compensation  base  for  months  in 
calendar  year  1998  shall  be  equal  to  the 
greater  of  (a)  $600  or  (b)  $600  [1  +  {(A 
-  37,800)/56,700}],  where  A  equals  the 
amount  of  the  applicable  bese  with 
respect  to  tier  1  taxes  for  1998  under 
section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  1998  tier  1  tax  base 
is  $68,400.  Subtracting  $37,800  from 
$68,400  produces  $30,600.  Dividing 
$30,600  by  $56,700  yields  a  ratio  of 
0.53968254.  Adding  one  gives 
1.53968254.  Multiplying  $600  by  the 
amount  1.53968254  produces  the 
amount  of  $923.81.  which  must  then  be 
roimded  to  $925.  Accordingly,  the 
monthly  compensation  base  is 
determined  to  be  $925  for  months  in 
calendar  year  1998. 

AoMMiiils  Related  to  Changes  in 
Monthly  Compensation  Base 

For  years  after  1988.  sections  l(k), 
2(c).  3  and  4(a-2)(i)(A)  of  the  Act 
contain  formidas  for  determining 
amounts  related  to  the  monthly 
compensation  base. 

Under  section  l(k).  remuneration 
earned  from  employment  covered  under 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1998  monthly 
compensation  base  of  $925  produces 
$2,312.50.  Accordingly,  the  amount 
determined  under  section  l(k)  is 
$2,312.50  for  calendar  year  1998. 

Under  section  2(c),  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  TpiiYiiTiiiTn  amount  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  emplojree's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  iia  excess 
of  an  amount  that  beara  the  same  ratio 
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to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  accountThe  calendar  year 
1998  monthly  compensation  base  is 
$925.  The  ratio  of  $925  to  $600  is 
1.54166667.  Multiplying  1.54166667  by 
$775  produces  $1,195.  Accordingly,  the 
amount  determined  under  section  2(c)  is 
$1,195  for  months  in  calendar  year 
1998. 

Under  section  3.  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base 
for  months  in  such  base  year. 
Midtiplying  2.5  by  the  calendar  year 
1998  monthly  compensation  base  of 
$925  produces  $2,312.50.  Accordingly, 
the  amount  determined  under  section  3 
is  $2,312.50  for  calendar  year  1998. 

Under  section  4(8-2)(i)(A),  an 
employee  who  leaves  work  volimtarily 
wiuout  good  cause  is  disqualified  from 
receiving  unemployment  benefits  until 
he  has  been  paid  compensation  of  not 
less  than  2.5  times  the  monthly 
compensation  base  for  months  in  the 
calendar  year  in  which  the 
disqualification  ends.  Multiplying  2.5 
by  the  calendar  year  1998  monthly 
compensation  base  of  $925  produces 
$2,312.50.  Accordingly,  the  amount 
determined  under  section  4(a-2Ki)(A)  is 
$2,312.50  for  calendar  year  1998. 

Maximum  Daily  Benefit  Rale 

Section  2(a)(3)  contains  a  formula  for 
determining  the  mmriiniiTn  daily  benefit 
rate  for  registration  periods  be^nning 
after  June  30. 1989.  and  after  each  June 
30  thereafter.  Legislation  enacted  on 
October  9. 1996.  revised  the  formula  for 
indexing  maximum  daily  benefit  rates. 
Under  the  prescribed  formula,  the 
maximum  daily  benefit  rate  increases  by 
^proximately  two-thirds  of  the 
cumulative  growth  in  average  national 
wages  since  1984.  The  maiHniiim  daily 
benefit  rate  for  registration  periods 
beginning  after  June  30, 1998.  shall  be 
equal  to  5  percent  of  the  monthly 
compensation  bese  for  the  base  year 
immediately  preceding  the  beginning  of 
the  benefit  year.  Section  2(aX3)  further 
provides  that  if  the  amount  so  computed 
is  not  a  multiple  of  $1.  it  shall  be 
rounded  down  to  the  nearest  multiple  of 
$1. 

The  calendar  year  1997  monthly 
compensation  base  is  $890.  Multiplying 
$890  by  0.05  yields  $44.50,  which  must 
then  be  rounded  down  to  $44. 
Accordingly,  the  maviinnTn  daily  benefit 
rate  for  days  of  unemployment  and  days 
of  sickness  beginning  in  registration 
periods  after  June  30, 1998.  is 
determined  to  be  $44. 

Dated:  November  10, 1997. 


By  authority  of  the  Board. 
Baetrica  Ennki, 
Secretaiy  to  the  Board. 
(FR  Doc.  97-30168  Filed  11-17-97;  8:45  am) 
>  coee  ?ws-oi-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Suboiission  for  OMB  Raviaw; 
Coimnant  naquast 

Upon  Written  Request,  Copies  Available 
■    From:  Seciirities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549 

Extension: 
Rule  lOb-10.  SEC  File  No.  270-389.  OMB 

Control  No.  3235-0444 
Rule  llAcl-3.  SEC  File  No.  270-382.  OMB 

Control  No.  323S-0435 
Rule  15C2-12,  SEC  FUe  No.  270-330.  OMB 

Control  No.  323S-0372 

Notice  is  hereby  givisn  that  piinuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.^.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  lOb-10.  Confirmation  of 
Transactions,  applies  to  all  securities 
transactions,  other  than  transactions  in 
municipal  securities  or  U.S.  savings 
bonds,  it  would  potentially  apply  to  all 
of  the  approximately  5.400  firms 
registered  with  the  Securities  and 
Exchange  Commission  that  efiiect 
transactions  on  behalf  of  customers. 

Rule  lOb-10  requires  broker-dealers 
convey  to  customers  basic  trade 
information  regarding  their  securities 
transactions.  This  information  includes 
the  date  and  time  of  the  transaction;  the 
identity  and  number  of  shares  bought  or 
sold;  and  the  trading  capacity  of  the 
broker-dealer.  Depending  on  the  trading 
capacity  of  the  broker-dealer,  the  rule 
requires  the  disclosure  of  commissions 
and,  under  specified  circumstances, 
mark-up  and  mark-down  information. 
For  transactions  in  debt  securities,  the 
rule  requires  the  disclosure  of 
redemption  and  yield  informatfon. 

The  confirmation  process  is 
automated,  and  it  takes  about  one 
minute  to  generate  and  send  a 
confirmation.  The  cost  per  confirmation 
generally  stays  the  same.  Per  year,  it  is 
estimated  that  broker-dealers  spend  10.8 
million  hours  complying  with  Rtde 
lOb-10. 

It  is  important  to  note,  however,  that 
the  confiirnation  is  a  customary 
document  used  by  the  industry.  The 


staff  estimates  the  costs  of  producing 
and  sending  a  confirmation  to  be 
approximately  80  cents,  although  the 
amount  of  confirmations  sent  and  the 
cost  of  sending  each  confirmation  will 
vary  from  firm  to  firm.  Smaller  firms 
will  send  fewer  confirmations  because 
they  will  have  fewer  transactions.  As  a 
result,  the  total  cost  to  the  industry  is 
approximately  $578  million  per  year 
(650  million  confirmations  at  89  cents 
per  confirmation). 

Rule  llAc1-3,  Customer  Accdunt 
Stetements,  requires  disclosure  on  each 
new  account  and  on  a  yearly  basis 
thereafter,  on  the  annual  statement,  the 
firm's  policies  regarding  receipt  of 
pa)rment  for  order  flow  from  any  market 
makers,  exchanges  or  exchange 
nmnbers  to  which  it  routes  customers' 
order  in  the  national  market  system 
securities  for  execution;  and 
information  regarding  the  aggregate 
amount  of  monetary  payments, 
discoimts.  rebates  or  reduction  in  fees 
received  by  the  firm  over  the  past  year. 

It  is  estimated  that  there  are  5,308 
registered  broker-dealers  with  customer 
accounts.  The  staff  estimates  that  the 
average  number  of  hours  necessary  for 
each  Inoker-dealer  to  comply  with  the 
Rule  llAcl-3  is  fourteen  hours 
aimually.  Thus,  the  total  burden  is 
74,3^12  hours  annually.  The  av«age  cost 
per  hour  is  approximately  $40. 
Therefore,  the  total  cost  of  compliance 
for  broker-dealers  is  $297,248. 

RuJie  15c2-12.  Municipal  Securities 
Disclosure,  requires  tmderwritere  of 
muiucipal  securities:  (1)  To  obtain  and 
review  a  copy  of  an  official  stetement 
deemed  final  by  an  issuer  of  the 
securities,  except  for  the  omission  of 
specified  information;  (2)  in  non- 
competitively  bid  offerings,  to  make 
available,  upon  request,  the  most  recent 
preliminary  official  statement,  if  any;  (3) 
.  to  contract  with  the  issuer  of  the 
securities,  or  its  agent,  to  receive,  within 
specified  time  periods,  sufficient  copies 
of  the  issuer's  final  official  stetement  to 
comply  both  with  this  rule  and  any 
rules  of  the  Municipal  Seciuities 
Rtdemaking  Board;  (4)  to  provide,  for  a 
specified  period  of  time,  copies  of  the 
final  official  stetement  to  any  potential 
customer  upon  request;  (5)  before 
purchasing  or  selling  mimicipal 
securities  in  connection  with  an 
offisring.  to  reasonably  determine  that 
the  issuer  or  other  specified  person  has 
undertaken,  in  a  written  agreement  or 
contract,  for  the  benefit  of  holders  of 
such  mimicipal  securities,  to  provide 
certain  information  about  the  issue  or 
issuer  on  a  continuing  basis  to  a 
nationally  recognized  muiucipal 
securities  information  repository;  and 
(6)  to  review  the  information  the  issuer 
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of  the  municipal  security  has 
undertaken  to  provide  prior  to 
reconunending  a  transaction  in  the 
municipal  security. 

These  disclosure  and  recordkeeping 
requirements  will  ensure  that  investors 
have  adequate  access  to  official 
disclosure  documents  that  contain 
details  about  the  value  and  risks  of 
particular  municipal  securities  at  the 
time  of  issiiance  while  the  existence  of 
compulsory  repositories  will  ensure  that 
investors  have  continued  access  to 
terms  and  provisions  relating  to  certain 
static  fiaatures  of  those  municipal 
securities.  The  provisions  of  Rule  15c2- 
12  regarding  an  issuer's  continuing 
disclosure  requirements  assist  investors 
by  ensuring  that  information  about  an 
issue  or  issuer  remains  available  after 
the  issuance. 

Municipal  offerings  of  less  than  $1 
million  are  exempt  from  the  rule,  as  are 
offerings  of  municipal  securities  issued 
in  large  denominations  that  are  sold  to 
no  more  than  35  sophisticated  investors, 
have  short-term  maturities,  or  have 
short-term  tender  or  put  features.  It  is 
estimated  that  approximately  12,000 
brokers,  dealers,  municipal  seciirities 
dealers,  issues  of  municipal  securities, 
and  nationally  recognized  municipal 
securities  information  repositories  will 
s(>end  a  total  of  123.850  hours  per  year 
complying  with  Rule  15c2-12.  Based  on 
average  cost  per  hour  of  S50,  the  total 
cost  of  compliance  with  Rule  15c2-12  is 
$6,192,500. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ctirrently  valid 
control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  folloMring  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.Q  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  November  10, 1997. 
Marsarat  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-30177  Filed  11-17-97;  8:45  ami 
COM  mO-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[fW.  Na  IC-2288M12-10060] 

TiM  B«nctiniarfc  Funds,  et  al.;  Notic*  of 
Application 

November  12. 1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

SUMMARY  OF  APPUCA-nON:  Applicants 
request  an  order  under  sections  6(c), 
10(f)  and  17(b)  of  the  Act  for  an 
exemption  from  the  provisions  of 
sections  10(f)  and  17(a)  of  the  Act.  The 
order  would  permit  principal 
transactions  effected  in  the  ordinary 
course  of  business  between  the 
Benchmark  Funds,  The  Commerce 
Funds,  and  Goldman.  Sachs  &  Co. 
APPUCANT8:  The  Benchmark  Funds,  The 
Commerce  Funds  (collectively,  the 
"Funds"),  and  Goldman,  Sachs  &Co. 
("Goldman  Sachs"). 
RUNQ  DATES:  The  application  was  filed 
on  March  19,  1996  and  amended  on 
October  15, 1996.  and  September  18, 
1997. 

HEAnNQ  Oft  NOnRCATXM  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  8.  1997.  and  should  be 
accomp>anied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington.  DC  20549.  The 
Benchmark  Funds,  4900  Sears  Tower. 
Chicago.  Illinois  60606-6303.  The 
Commerce  Funds,  PO  Box  16391,  St 
Louis,  Missouri  63105,  Goldman,  Sachs 
&  Co.,  85  Broad  Street,  New  York,  New 
York  10004. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deepak  T.  Pal,  Staff  Attorney,  at  (202) 
942-0574,  or  Mary  Kay  Freeh.  Branch 
Chief  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street,  NW.,  Washington,  DC  20549  (teL 
202-942-6090). 

Applicants'  Representations 

1 .  The  Benchmark  Funds  is  a 
Massachusetts  business  trust  that  is 
registered  under  the  Act  as  an  open-end 
management  investment  company.  The 
Benchmark  Funds  currently  ottea  to 
institutional  investors  17  equity,  fixed 
income  and  money  maricet  Portfolios.^ 
The  Benchmark  Fimds  is  the  proprietary 
fund  of  the  Northern  Trust  Company 
("Northern"),  which  serves  as 
investment  adviser,  transfer  agent  and 
custodian  for  each  of  the  Benchmark 
Funds'  Portfolios.  Northern,  a  member 
of  the  Federal  Reserve  System,  is  an 
Illinois  state-chartered  commercial  bank 
and  the  principal  subsidiary  of  Northern 
Trust  Corporation,  a  bank  holding 
comMny. 

2.  The  Commerce  Pimds  is  a  Delaware 
business  trust  that  is  registered  under 
the  Act  of  an  open-end  management 
investment  company.  The  Commerce 
Funds  currently  consists  of  nine 
Portfolios,  which  are  offered  to  both 
individual  and  institutional  investors. 
The  Commerce  Funds  is  the  proprietary 
fund  of  the  Commerce  Bank,  N.A.  (St 
Louis)  and  Commerce  Bank.  N.A. 
(Kansas  Qty),  which  serve  as  the 
investment  advisers  to  the  Commerce 
Funds.  Each  of  these  banks  is  a 
subsidiary  of  Commerce  Bancshares, 
Inc.,  a  registered  multi-bank  holding 
company  (collectively,  "Commerce 
Bank"  and  together  with  Northern,  the 
"Banks"). 

3.  At  present,  federal  hanking  laws 
and  regulations  are  interpreted  to 
restrict  the  ability  of  banks  and  bank 
holding  companies,  directly  or  through 
affiliated  persons,  to  act  as^tributors 
for  mutual  funds  or  to  provide 
personnel  to  act  as  officers  and 
employees  of  the  funds.  Consistent  with 
these  requirements,  bank  proprietary 
funds  must  find  a  third  party, 
independent  of  the  bank,  to  act  as  the 
nominal  "distributor,"  and  retain 
officers  who  are  not  affiliated  with  the 
bank  to  perform  certain  administrative 
functions  not  associated  with  the 
selection  of  investments  or  broker- 
dealers  through  which  trades  may  be 
efiiected. 

4.  Goldman  Sachs  is  a  registered 
broker-dealer  that  was  founded  in  1869. 


*  As  u*ad  In  thi*  i«i«Me,  the  tenn  "PoitfoUo" 
refers  (o  any  seriss  of  a  ragistarad  open-end 
management  investment  company  relying  on  any 
order  granting  the  application  or.  if  the  company 
relying  on  any  such  order  has  a  single  invMtnMlt 
portfoUo.  the  company  itself. 
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It  is  one  of  the  oldest  and  lamst 
international  investment  tumking  ud 
brokenge  firms,  with  offices  in  New 
Ycnk  and  other  financial  capitals  of  the 
world. 

5.  Goldmen  Sachs  has  acted  as 
principal  underwritar/dis&ibutor  and 
administ^tor  Cor  the  Funds  since  their 
inception.  Hie  primny  consideration 
for  using  Goldinan  Sadis  is  its  capacity 
as  an  administrMor.  Goldman  Sachs  is 
mtitled  to  a  foe  from  each  Pmtfblio  of 
the  Funds  fat  its  administrative 
services,  but  generally  receives  no  fse 
for  its  distribution  activities.' 

6.  h  its  capacity  as  administrator. 
Goldman  Sechs  supplies  each  Fund 
with  administrative  officers,  inchiding 
an  employee  who  serves  as  praaident  of 
one  of  the  Funds,  wlw'ara  nsponsihle 
for  perfonning  administrative  fnnctions 
on  briialf  of  me  Ponds.  Tkaae  offioars 
are  also  officers  andAv  amployaas  of 
Goldman  Sechs.  No  edmin^r^ive 
officer  of  a  Fond  vrim  is  an  affiUitod 
panm  of  Goldman  Sechs  serves  as  a 
director  of  tibuB  Fond,  sets  fbnd  polidee, 
or  currenUy  is  •ffiltaf^H^  with  taxj 
investment  adviser  to  any  Portfolio  of  a 
Fund.  Such  edministmtive  ofBoan  have 
no  involvement  in,  M  influence  over, 
the  selection  (^  any  bivaatmant  for  the 
Fund  or  any  broker  or  deelar  tfaroo^ 
whom  tiensectlaos  may  be  effected. 

7.  The  Funds  rely  upon  Goldman 
Secbs  to  perform  the  mstiflmtimi  tasks 
diet  ttie  fedaial  bmikiiM  tegaletars 
i»iiaiiii«ly  may  leetrirtttiem  from 
undntakilig.  IVaae  tMks  incAide: 
Bntaring  tuio  <fistribatkm  ^raaments 
witii  dhe  Funde;  beteg  named  a  the 
distrihtor  in  Ptod  prospectuses  and 
sales  tttemtnie;  et  the  diractioB  of  the 
Banks.  sBlaring  into  afraemaats  wift 
broker  deelers  sefflng  the  Funds;  actii^ 
as  broker  of  leooed  far  OBsoUcitad  direct 
seks  of  aheiaa  of  te  Fend^  peyii^  ^B 
coats  of  priatiag  and  distiilnitiag  the 

itO  pOlSBliBl 


literature  compliance.  Goldman  .^Tht 
does  not  solicit  any  trades  or  provide 
any  triemarketing  services,  and  h«  no 
sales  personnel  dedicated  to  the  Funds. 
Shares  of  each  Fund  are  made  available 
through  a  hank  or  its  affiliated  persons 
to  thrir  customers,  or  through  other 
intermediaries  that  are  not  affiliated 
with  Goldman  Sachs.  If  investors  are 
permitted  to  purchase  shares  by 
ctmtacting  the  Funds'  distributiw. 
Goldman  Sachs  acts  as  the  broker  of 
record  for  unsolicited  trades,  and  takes 
phone  Olden  snd  redemption  requests. 
Goldman  Sachs  does  not  locate 
customers  for  the  Funds,  does  not 
instruct  its  clients  to  purchase  shares 
from  the  Funds,  and  doea  not 
accompany  Fund  salespersons  in 
meetings  with  potential  invasten. 

8.  Applicants  request  an  order  under 
sections  6(c).  10(f).  and  17(h)  of  the  Act 
thet  would  exarapt  u>plicants  from 
sections  10(0  and  17(a).  The  order 
would  permit  prtadpel  transactions  in 
the  ordlnaiy  coune  of  boainess  between 
any  Portfolio  and  Goldman  Sechs  cv  any 
entity  controlled  by.  controlling,  or 
under  common  control  witk-Goldman 
Secha.  Af^licants  rftioeBt  thet  die  order 
alao  ^ply  to  any  ragisterad  open-end 
menagement  investment  conqieny  (i)  for 
wl^ch  officers  or  wnployees  of  Goldmen 
Sachs  in  the  fotuw  ect  M  officers  as 
deecribed  hi  the  ^>piiGetian.  or  (ii)  for 
wdikA  Gcridman  Seeks  in  tte  fiiture 
provides  distribution  ssrvices  as 
described  in  the  a^BeetfOB. 


1.  Sections  17(a)  of  die  Act  generally 
ptehibteanyamHeiedpareonor 
prine^MndsiwillBifcraiegirtBwd 


,ori 


ptiac^el  nndarwiilsr  (i 
affiUete").  ecting  es  piimdpal.  from 
knowingly  selling  aqr  security  or 
tosBcbimlslBniinvea 
■Inanedegli 
soarttyoroOMr 


transactfon  is  consistent  widi  the 
general  purpoaes  of  the  Act 

3.  Section  6(c)  of  die  Act  provides  thet 
the  SBC  mey  exempt  persons  or 
transections  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or  - 
api»opriate  in  the  pubUc  imerast  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  proi^ons  of 
the  Act  Applicants  request  an 
exemption  under  sections  6(c)  and  17(b) 
to  allow  the  above  transactions.' 

4.  AppUcants  state  that  Co^^ress 
enacted  section  17(a)  of  the  Act  to 
address  the  problems  sssodated  with. 
transarHnns  of  afRli«t<wl  pwaons  ami 
underwriters  or  distributors  that  are  able 
to  control  or  influence  the  investment 
decisions  of  investment  companies. 
Applicants  assert  diet  the  prohibitions 
of  section  17(a)  were  applied  to 
distributors  of  investment  oompeny 
shares  because,  at  the  time  of  the 
enactment  of  the  Act,  distributors 
possessed  enormous  control  over 
investment  companies. 

5.  Applicants  argue  that  the 
prohflritions  of  section  17(a)  apply  to 
distributors  of  the  shaies  of  open<«nd 
investment  companiaa  in  vscognition  of 
the  extent  of  control  and  infiuencea 
distributor  in  many  drcumstanoes  is  in 
a  poaitioB  to  aasert  ow  an  open-end 
investment  company.  Applicants  note 
that  whan  a  distributar  serves  M  die 
focel  point  for  the  purcbese  end  sale  of 
ahaiea  of  an  open-end  Investment 
compeny.  an  investment  oompeny  may 
be  piesBiBed  to  eater  into  anangaments 
with  Ae  distribiUor  diet  mqr  not  be 
henefical  to  die  oompeny  in  order  to 
assure  ths  oontinneasale  of  the 
company's  secarities.  Applicunto  alao 
note  that  die  previsions  of  sectioo  17(a) 
misting  te  distributorB  of  sharaa  of  <^)en- 
end  compenies  reflect  a  recognition  that 
an  epen^nd  oompeny's  distributor  is 
eAan  affiliated  with  die  oompmiy's 


•w  Ai^UcHili  oonland  that  Goldman 
Seeks' mle  as  distributor  of  the  Funds 
dees  not  mise  Ike  types  of  problems  thet 
aectkm  17(a)  Is  dsslpied  to  eddmss. 

I  Iket  dw  Fimds  eie  not 
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distributing  Fund  shares.  Applicants 
note  that  although  banks  are  permitted 
to  engage  in  most  distribution  activities, 
interpretations  of  the  federal  banking 
regulations  prevent  full  participation  by 
bulks  in  the  underwriting  process.* 
Applicants  assert  that  the  Banks  retain 
the  services  of  an  entity  such  as 
Goldman  Sachs  to  provide 
•dministiative  and  nominal  distribution 
•ervicas  consistent  with  these 
interpretations. ' 

7.  Applicants  assert  that  Goldman 
Sachs  does  not  serve  as  the  focal  point 
far  the  purchase  and  sale  of  Fund 
•hares.  Applicants  state  that  Goldman 
Sachs  plays  no  role  in  promoting  the 
Funds  to  retail  or  institutional 
customers.  Sales  of  investment  company 
ghares  are  instead  conducted  by  each  of 
the  respective  Banks  and/or  bank 
holding  company  organizations  with 
which  the  Funds  are  affiliated  and  have 
advisory  relationships  or  broker-dealers 
identified  by  those  Banks.  Applicants 
state  that  all  sales  of  the  Fimds  since 
inception  have  resulted  from  the 
institutional  and  retail  relationships  of 
the  Banks.  Applicants  emphasize  that  it 
is  these  institutions,  and  not  Goldman 
Sachs,  that  provide  the  organizational 
structures  that  actively  promote  the 
Funds.  Applicants  state  that  if  Goldman 
Sachs  was  replaced  as  principal 
underwriter,  the  Banks  and  broker- 
dealers  would  merely  enter  into 
agreements  with  a  new  underwriter, 
because  the  broker-dealers'  substantive 
relationship  is  with  the  Banks  and/or 
bank  holding  company  organizations 
with  which  the  Funds  are  affiliated  and 
not  with  Goldman  Sachs. 

8.  Applicants  state  that  investment 
decisions  for  each  of  the  Portfolios  are 
made  exclusively  by  the  Banks  or  other 
investment  advisers  that  are  not 
aflUiated  with  Goldman  Sachs. 
Applicants  assert  that  it  has  always  been 
th»  intent  of  the  Banks  and  their  parent 
banks  and/ or  bank  holding  companies 
to  retain  control  over  the  Investment 
decisions  of  the  Funds  which  they 
advise,  except  to  the  extent  that  third 
parties  are  to  act  as  investment  advisers 
vor  sub-advisers  to  the  Portfolios. 
Applicants  also  state  that  although  not 
presently  intended.  Goldman  Sachs 
could  become  a  sub-adviser  or  adviser 
to  a  P(»tfolio  of  a  Fund  in  the  future.  If 
Goldman  Sachs  became  a  sub-adviser  or 
adviser  to  any  Portfolio,  it  would  engage 


in  principal  transactions  in  reliance  on 
any  order  granting  the  application  only 
with  Portfolios  advised  by  parties  other 
than  Goldman  Sachs  or  its  affiliated 
persons,  and  would  do  so  only  in 
conformity  with  applicable  exemptive 
orders  ^  or  no-action  letters.^  Applicants 
assert  that  the  section  17(a)  concern 
regarding  affiliated  distributors  would 
not  arise  in  applicants'  case  because  in 
no  instance  will  Goldman  Sachs  engage 
in  principal  transactions  with  portfolios 
for  which  it  acts  as  adviser  or  sub- 
adviser  except  as  permitted  under 
condition  1. 

9.  Applicants  state  that  although 
Goldman  Sachs'  officers  or  employees 
serve  as  officers  of  the  Fimds,  none  of 
such  persons  are  responsible  for  the 
formulation  or  establishment  of  the 
Portfolios'  investment  ob)ectives. 
policies  or  restrictions.  The  officers  and 
employees  function  only  as 
administrative  officers  of  the  Funds. 
hflnriling  administrative  tasks  necessary 
to  p'a'ntwin  the  Fimds  as  going 
concerns.  Applicants  contend  that  the 
performance  of  these  functions  by 
Goldman  Sachs'  personiwl  does  not 
result  in  any  opportftnity  for  control  of 
the  Fimds.  The  policy-making  functions 
of  eech  Fund  rest  witii  its  respective 
independent  board  of  directors,  which 
have  been  and  wilt  continue  to  be 
responsible  for  the  selection  and  review 
of  the  ma|or  contractors  to  the  Funds, 
including  the  advisers  and  the 
distributor.  Goldman  Sachs'  officers  and 
employees  do  not  and  will  not  serve  as 
members  of  the  Funds'  boards  of 
directors  and.  consequently,  will  not  be 
engaged  in  considering  and  approving 
the  Funds'  advisory  and  distribution 
arrangements. 

10.  Applicants  contend  that  since  the 
proposed  principal  transactions  would 
not  implicate  the  principal  concerns 
reflected  in  section  17(a),  the  inability  of 
the  Portfolios  to  engage  in  these 
transactions  with  a  mafor  financial 
institution  imposes  opportunity  and 
execution  costs  on  the  investment 
company.  Applicants  contend  that  the 
proUbitions  of  section  17(a)  and  the 


«  ApplicanU  cteOOC  Intvpnliv*  Uttar  Ho.  64S 
(May  4, 19M)  md  Malanis  L.  Fein.  Stauitiet 
AcUvitiet  Off  BankM  i  9.07  {199S). 

*  Although  Goldman  reprannts  that  it  ptoridai 
'w—ti^l  diatribution  Mrvica*  to  tha  Funds, 
Goldman  acknowiadga*  that  it  cootinua*  to  ratain 
raapooaibility  aa  ptiDdpal  uodarwritar  for  all 
puipoaaa  aiidv  tha  Mifal  aaciuitiaa  la«n. 


•See  North  Ammican  Sacurity  Tmit,  hiiiamil 
Company  Act  Raiaaae  Noa.  18860  Quly  22. 1992) 
(notice)  and  18899  (Aug.  18. 1992)  (order):  Tha  On* 
Group.  Inveatment  Company  Act  Releaaa  Noa. 
19410  (Apr.  IS.  1993)  (notice)  and  19470  (May  11, 
1993)  (order)  (tha  "Sub-Adviter  Onien"l  Under 
thaaa  orden,  Goldman  Sach*  ia  pannittad  to  angaga 
in  principal  tranaactioos  with  poitfoUoa  of  any 
ra^stafed  invaetmaot  company  of  which  Goldman 
Sachs  may  be  daanwd  to  be  an  aflUialad  parson  of* 
an  affiliated  person  solely  because  of  iu  «ub> 
advisory  ralatiooahip  with  other  portfolios  of  that 
investmoit  company.  Goldman  Sachs  intends  to 
reply  on  these  order*  in  conjunction  with  the 
axemptive  order  requested  by  this  appUcatiap. 

'  Salomon  Bnxhars  lae..  SEC  No-Act  Lattar  (pub. 
avaU.  May  26. 1996). 


resulting  costs  to  the  Portfolios  are 
neither  required  nor  appropriate 
because  an  independent  third  party, 
with  a  vested  interest  in  each  Portfolio's 
performance,  is  making  all  investment 
decisions  for  the  Portfolio  and  the 
Funds  are  in  no  way  dependent  on  the 
distribution  services  of  Goldman  Sachs. 

11.  Section  10(f)  of  the  Act,  in 
relevant  part,  prohibits  a  registered 
investment  company  firom  biowlngly 
purchasing  or  otherwise  acquiring  any 
security,  during  its  underwriting  or 
syndication,  the  principal  imderwriter 
of  which  is  a  person  who  is  an  officer 
or  employee  of  the  investment  company 
or  is  a  person  affiliated  with  an  officer 
or  employee  of  the  investment 
company.  Section  10(f)  authorizes  the 
SEC  to  exempt  any  transactions  or 
classes  of  transactions  from  the 
prohibitions  of  section  10(f)  if  the 
exemption  is  consistent  with  the 
protection  of  investors. 

12.  Under  section  10(f),  the  Portfolios 
are  restricted  from  acquiring  securities 
from  Goldman  Sachs  during  the 
securities'  underwriting  or  syndication 
period  when  Goldman  Sachs  serves  as 
imderwriter  of  the  securities.  Applicants 
note  that  the  only  reasrai  that  section 
10(f)  applies  is  because  officers  and 
employees  of  Goldman  Sachs  serve  as 
officers  of  the  Funds.  Applicants  argue 
that  the  reason  for  applying  this 
prohibition  to  officers  of  the  Funds — the 
control  and  influence  that  an  officer 
may  have  over  the  investment  decisions 
of  a  Portfolio— does  not  apply  for  the 
same  reasons  described  above  in 
connection  with  section  17(a). 
Applicants  contend  that  the  Portfolios 
presently  are  deprived  of  full  acceM  to 
the  many  securities  (especially  in  the 
fixed-income  arena)  of  which  Goldman 
Sachs  is  an  underwriter.  Applicants 
assert  that  the  terms  and  conditions  set 
forth  in  the  proposed  relief  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person; 
they  are  consistent  vrith  the  general 
purposes  of  the  Act,  in  genanl.  and 
sections  17(a)  and  10(f),  in  particular, 
and  the  requested  exemptian  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  ftistf 
intended  by  the  policy  and  {novisions  of 
the  Act 

^frfkants' CoBditfaHM 

Applicants  a^ve  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  followdng  conditions: 

1.  Neither  Goldman  Sachs  nor  its 
affiliated  persons  will  engage  in 
principal  transactions  with  a  Portfolio 
for  which  Goldman  Sachs  or  any  of  its 
affiliated  persons  act  as  investment 
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adviser  except  to  the  extent  pennitted 
by  the  Act,  the  rules  nnder-die  Act,  no- 
actlon  letter,  or  any  axemptive  order 
granted  after  the  date  of  an  order 
granting  this  application,  provided  that 
the  applicatitn  requesting  the 
subsequent  order  reins  specifically  to 
this  nppUcation. 

2.  Goldman  Sadis  and  its  affiliated 
peiaons  will  mngftfft  in  principal 
transactions  widi  a  Portfolio  in  reliance 
on  any  order  granting  diis  application 
only  if  (i)  GoldiBan  Sachs  is  not 
affiliated  with  any  investmeot  adviser  to 
die  PortfiErfio.  (U)  neither  Goldman  Sachs 
nor  any  alHHated  person  of  Goldman 
Sadis  ia  responaiUe  for  tin  selection  of 
particular  secniltiea  to  be  aoipdrsd  fin 
the  PortfoUo,  and  (iii)  JuHAmt  Goldman 
Sachs  nor  any  afBUated  person  of 
GoMman  Sadtf  ia  raspaoaiUe  far  tha 
selection  of  any  particular  fandwrHlaaler 
or  odier  coonteraarty  for  transactions 
eBsctted  by  the  PottfoUo. 

3.  Goldnian  Sachs  and  its  affiUatod 
peraona  will  engngw  in  principal 
tmaactions  wiSi  a  Poi^ilio  in  reliance 
on  any  order  Banting  this  qmliotion 
coly  gf  no  alRMatwd  peraon  rfCtddman 
Sachs  is  serving  aa  a  director  of  the 
Fund  of  wfaidi  die  Portfolio  is  a  part 

4.  lYansadions  betwem  Goldman 
Sadis  or  its  affiliated  persons  and  any 
Portfolio  made  in  iriiance  on  any  order 
granting  this  applicatian  will  be  effected 
only  pursuant  to  arm's  Imgth 
nagodations  vrith  the  Putfolio,  acting 
through  its  investment  adviser  or  other 
person  unaffiliated  with  Goldman 
Sachs,  and  will  be  consistent  with  the 
policy  of  the  Portfolio. 

By  the  Canmissian. 
Ma^imt  H.  MsFHlMi. 

D^mtySmsnfary. 

(FR  Do&  97-30179  Piled  11-17-97;  9:45  ami 


SeCURniES  AND  EXCHANQE 


NaSft-M/Z/J 


RWng^Undf  lh»  Public  UWWy  Holding 
OonipflnyAcI  ol  1996^  m  wntiNtod 
f-Aen 

November  10. 1997. 

Notice  is  hereby  given  diat  the 
following  filingCs)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
inomulgated  thereunder.  All  interested 
persons  are  refnred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transacti(Ma(s)  summuized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 


for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  tiAarir^g  on  the 
application(s)  and/or  declaration(s) 
^lould  submit  their  views  in  writing  by 
December  4, 1997.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  ^plicant(s)  and/or 
declarant(s)  at  the  addTUs(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificata)  riiould  be  filed  wdth  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  effect  or 
law  that  are  disputed.  A  person  who  so 
requests  wiU  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  data,  the  q>plication(s)  and/ 
or  daclaniticm(s),  as  fifed  or  as  amended, 
may  be  granted  and/or  permitted  to 
her  nine  effective. 


IGTU 


Iw:. 


GPU.] 
(7*-7727l 

GPU,  Inc.  ("(Snr),  100  Interpace 
Parkway.  Parsippany,  New  Jersey  07054, 
a  registered  holding  nxnpany,  and  CSV 
International,  Inc.  {"GP[5 
bitemational").  One  Upper  Pond  Roed. 
Parsippany,  New  Jersey  07054,  a 
nomntililhr  suhaldiary  of  (a>U.  have  ffied 
a  post-eOBCtive  amendment  undsr 
secdons  e(a).  7, 9(a).  10  and  12(b)  of  the 
Act  and  niles  45. 53  and  54  under  the 
Act  to  their  appHraiHiiiwiarl^infH^m  filed 
under  sections  6(a).  7, 9(a),  10, 12(b). 
12(c)  and  13(b)  of  the  Act  and  rules  45, 
50, 51, 90  and  91  under  the  Act 

By  orders  dated  November  16, 1995, 
June  14. 1995,  Decttnber  28. 1994, 
September  12. 1994,  December  18. 1902. 
and  June  26. 1990  (HCAR  Nos.  28409. 
28307.  28205.  26123,  25715.  and  25108) 
("Prior  OrdoB"),  a>U  International  * 
was  authorized  to  engage  in  preliminary 
pro)ect  development  and  administrative 
activities  ("Project  Activities")  for  its 
investmqpts  in:  (1)  Qualifying  facilities 
("QFs").  as  defined  in  die  Public  Utility 
Regulatory  Policies  Act  of  1978.  as 
amended  ("PURPA");  (ii)  exempt 
wholesafe  generators  ("EWGs").  as 
defined  in  section  32  of  the  Act;  and  (iii) 
foreign  utility  companies  ("FUOOs"),  as 
defined  in  section  33  of  the  Act 

The  Prior  Orders  also  authorized  GPU 
from  time  to  time  through  December  31, 
1997  to:  (i)  Enter  into  guarantees, 
support  instruments,  md  benk  letters  of 
credit  reimbursement  agreements  or 
similar  financial  instruments  or 


*  The  Prior  Orders  ware  issued  for  Enaify 
initialivea.  Inc.  ("En").  GPU  IntamaUoaal  is  On 
entity  which  siirraedad  EO. 


undertakings  ("Guarantees")  to  secure 
GPU  Intamatianal's  agreement  with  any 
person  (including  writhout  limitation' 
prefect  lenders)  in  connection  vrith  CPU 
Intematimial's  Project  Activities  and  the 
acquisition  of  ovmetship  or 
perticipation  interests  in  QF,  EWG,  or 
FUCOpn^ects;  (ii)  guarantee  dw 
securities  w  other  (n>l%ations  of  EWGs 
and  FUCOs;  and(iii)  assume  liabilitias 
of  EWGs  and  FUOOs,  in  an  amount  of 
up  to  $500  million.  The  Prior  Orders 
afeo  authorised  CPU  International  to 
enter  into  guarantees,  and  to  tnnimir 
liabilities  of  EWGs  and  FUCOs,  in  an 
agpegste  amount  of  up  to  $50  millioa 
from  time  to  time  thnni^  December  31, 
1997. 

GPU  and  GPU  International 
("Applicants")  propose  to:  (1)  Ejqfnnd 
the  purposes  for  which  GPU  may  enter 
into  Guarantees  on  behalf  <tf  GPU 
International  to  induds  Goaiuitsss  of 
any  security  or  other  obligstian  of  C7U 
International  or  a  subsidiaiy  (rf(?U 
Intsmational  ("GPUI  Suhaldiary"). 
provided  the  issuance  snd  safe  of  any 
such  security  fe  exempt  from  the 
requirsmeot  of  prior  CoDunission 
aporoval  under  section  8(a)  of  the  Act 
or  has  besn  odisrwise  authorised  by  die 
Coounisdim:  (ii)  to  increese  to  $150 
million  die  eggfeget"  inrincipal  amount 
of  Guaruitaes  «diich  OV  Intsmational 
may  have  outstanding  hereunder  and  to 
9xpuDA  die  purposes  far  which  GPU 
Intemationd  may  enter  into  Guarantees 
to  include  guarantees  crftibe  securities  or 
otiier  ohHgsrtfms  of  (3»UI  Subridiariasy.- 
I»ovided  the  issiiance  and  safe  of  any  ' 
such  security  is  exempt  from  the 
requirement  of  priw  Commiseirai 
aporoval  under  section  8(a)  of  the  Ad 
or  has  been  odierwise  authorised  by  du 
Commission;  (iii)  to  extend  until 
December  31, 2000  the  period  during 
which  Applicants  msy  enter  into 
Guaiantees;  and  (iv)  to  permit  any  GPUI 
Subsidiaiy  which  is  not  an  EWG  or 
FUOO  to  guarantee  the  securities  or 
other  obl^gstions  of  their  direct  or 
indirect  subsidiaries  from  time  to  time 
through  ntiOBmher  31,  2000  in  an 
aggregste  amount  not  to  exceed,  together 
with  the  aggregate  amoimt  of  GPU 
International  Guarantees  outstanding. 
$150  miUion;  provided  the  issue  and 
sale  of  any  sudi  security  is  exempt  from 
the  requirement  of  prior  Commission 
approval  under  section  e(a)  of  the  Act 
or  has  been  otherwise  authorized  by  the 
Commission. 

The  term  of  each  Guarantee  and  any 
letter  of  credit  ("L/C")  reimbursement 
agreement,  would  not  exceed  35  years. 
L/C  fees  would  not  exceed  1%  aimually 
of  the  fece  amount  of  the  L/C  Drawings 
under  eadi  L/C  would  beer  intoest  at 
not  more  than  6%  above  the  prime  rate 
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as  in  effect  from  time  to  time.  The 
interest  rate  on  GPU  International  debt 
guaranteed  by  GPU,  and  fees  payable, 
would  not  exceed  rates  and  fees  which 
are  generally  obtainable  for  debt  bearing 
similar  terms,  condRSons  and  features 
and  which  is  issued  by  companies  of  the 
same  or  reasonably  comparable  credit 
quality. 

GPU  agrees  that  it  will  not  enter  into 
any  Guarantee  which:  (i)  Guarantees  the 
secxirities  or  obligations  of  an  EWG  or 
FUCO;  or  (ii)  guarantees  the 
performance  of  a  Guarantee  executed  by 
GPU  International  or  a  GPUl  Subsidiary 
of  the  securities  or  other  obligations  of 
an  EWG  or  FUCO.  unless  in  any  such 
case  the  conditions  set  forth  in  the 
Commission's  supplemental  order  dated 
November  5. 1997  (HCAR  No.  26773) 
have  been  satisfied.  Furthermore,  any 
such  Guarantee  by  GPU  would  be 
included  in  GPV's  "aggregate 
investment"  as  defined  in  rule  53(a). 

Allegheny  Power  System.  Inc.  at  aL 
(70-7888) 

Allegheny  Poww  System,  Inc. 
("Allegheny").  10435  Downsville  Pike, 
Hagerstown,  Maryland  21740.  a 
registered  holding  company,  Allegheny 
Power  Service  Corporatioa.  800  Cabin 
Hill  Drive,  Greensburg.  Pennsylvania 
15601,  Allegheny's  service  company 
subsidiary,  three  electric  utility 
subsidiary  companies  of  Allegheny — (i) 
Monongahela  Power  Company 
("Monongahela"),  1310  Fairmont 
Avenue,  Fairmont,  West  Virginia  26S54, 
(ii)  The  Potomac  Edison  Company 
('•Potomac  Edison"),  10435  Downsville 
Pike,  Hagerstown,  Maryland  21740.  and 
(iii)^  West  Penn  Power  Company  ("West 
Penn"),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601,  and 
Allegheny  Generating  Company 
("AGC").  10435  Downsville  Pike. 
Hagerstown,  Maryland  21740,  an 
electric  utility  subsidiary  of 
Monongahela.  Potomac  Edison  and 
West  Penn  (collectively,  "Applicants") 
have  filed  a  post-e&ective  amendment  to 
their  application-declaration  filed  under 
sections  6(a),  7.  9(a),  10  and  12(b)  of  the 
Act  and  rules  43. 45,  53  and  54  under 
the  Act. 

By  ordera  dated  January  29, 1992, 
February  28, 1992.  )uly  14, 1992, 
November  5. 1993.  November  28,  1995. 
and  April  18,  1996  (HCAR  Nos.  25462, 
25481,  25581,  25919,  26418,  and  26506) 
("Prior  Ordera"),  Applicants  were 
authorized  to  engage  in  certain  short- 
term  financing  programs  and  operation 
of  the  Allegheny  System  Money  Pool 
("Money  Pool").  Applicants  now 
propose,  from  December  31, 1997 
through  IDecember  31,  2002,  to  continue 
certain  short-term  financing  programs 


and  operation  of  the  Money  Pool, 
described  below. 

Allegheny.  Monongahela.  Potomac 
Edison.  West  Penn.  and  AGC(the 
"Companies")  request  that,  from 
December  31.  1997  to  December  31. 
2002,  they  be  authorized  to  engage  in 
short-term  financing,  including  notes  to 
banks  ("Notes"),  commercial  paper 
("CP").  and  Money  Pool  borrowings,  in 
aggregate  amounts  not  to  exceed  the 
following  amounts  outstanding  at  any 
one  time  fior  each  of  the  following 
Applicants:  AUegheny — $400  million: 
Monongahela — $106  million:  Potomac 
Edison — $130  million;  West  Penn — 
$182  million;  AGC — $100  million. 

The  Companies  have  established  bank 
lines  of  credit  ranging  from  $10  million 
to  $40  mUlion  for  an  aggregate  total  of 
$295  million  available  for  short-term 
borrowings.  The  Companies  have  agreed 
to  pay  for  each  of  these  lines  of  credit 
an  annual  cash  fee  no  greater  than  10 
basis  points  on  all  or  the  balance  of  the 
line  of  credit. 

Each  Note  payable  to  a  bank  will  be 
dated  as  of  the  date  of  the  borrowing 
which  it  evidences,  will  mature  not 
more  than  270  days  after  the  date  of 
issuance  or  renewal  thereof,  will  bear 
interest  at  a  mutually  agreed  upon  rate, 
provided  that  the  effective  rate  for  any 
30-day  period,  on  an  annualized  basis, 
will  not  exceed  prime  plus  2  percentage 
points  and  may  or  may  not  have 
prepayment  privileges,  as  set  forth  in 
the  Prior  Ordera.  It  is  estimated  that  the 
mwrin^nn'  aggregate  amount  of  any 
short-term  borrowings  on  behalf  of 
Applicants  at  any  one  time  outstanding, 
when  taken  together  with  any  CP  then 
outstanding  and  funds  borrowed  by 
such  affiliates  imder  the  Money  Pool, 
will  not  be  in  excess  of  $918  million. 

The  CP  will  be  in  the  form  of 
promissory  notes  and  will  be  of  varying 
matiuities,  with  no  maturity  more  than 
270  days  after  the  date  of  issue.  The  CP 
will  have  the  other  terms  and  conditions 
as  authorized  by  the  Prior  Ordera. 
Applicants  state  that  no  Notes  or  CP 
will  mature  after  June  30,  2003. 

Applicants  also  propose  to  continue 
the  Allegheny  Power  System  Money 
Pool  from  December  31, 1997  to 
December  31,  2002.  Allegheny  is  a 
participant  in  the  Money  Pool  only  to 
the  extent  it  has  funds  available  for 
lending  through  the  Money  Pool. 
Allegheny  may  not  borrow  from  the 
Money  Pool.  AGC  will  be  allowed  to 
borrow  from,  but  not  invest  in,  the 
Money  Pool. 

The  calculation  of  interest  income 
and  expense  have  been  revised  in  the 
Money  Pool  agreement  ("Agreement"). 
Intraest  income  and  expense  are  now 
calculated  using  the  previous  day's  Fed 


Funds  Effective  Interest  Rate  as  quoted 
by  the  Federal  Reserve  Bank  of  New 
York  as  long  as  this  rate  is  at  leest  four 
basis  points  lower  than  the  previous 
day's  seven-day  commercial  paper  rate 
as  quoted  by  the  same  source.  Whenever 
the  Fed  Funds  rate  is  not  at  least  four 
basis  points  lower  than  the  seven-day 
commercial  paper  rate,  the  Agreement 
provides  that  the  seven-day  commercial 
paper  rate  minus  four  basis  points 
should  be  used. 

The  Agreement  has  been  revised  in 
the  following  additional  ways.  The 
interest  income  resulting  from  the 
external  investments  will  be  accrued 
daily  instead  of  booked  upon  receipt.  In 
addition,  interest  income  will  be 
allocated  to  memben  of  the  Money  Pool 
on  a  basis  equal  to  their  pro  rata  share 
of  net  contributions  in  the  Money  Pool 
throughout  the  mfmth.  instead  of  on  tba 
net  contributions  on  the  day  the 
investment  was  placed.  Also,  a  sentence 
was  added  to  the  Agreement  providing 
that  the  allocation  of  interest  income 
will  be  settled  on  a  cash  basis  on  the  last 
business  day  of  each  month. 

Allegheny  proposes  to  use  the 
proceeds  from  thie  proposed  borrowings 
to:  (1)  Acquire  common  stock  of 
subsidiaries;  (2)  make  capital 
contributions  to  subsidii^es  (which,  in 
turn,  may  use  the  proceeds  for 
investments  in  exempt  wholesale 
generatora  or  foreign  utility  companies); 
and  (3)  purchase  shares  of  AUegheny 
common  stock  in  order  to  fund  its 
Dividend  Reinvestment  and  Stock 
Purchase  Plan  and  Employee  Stock 
Option  and  Stock  Purchase  Plan  in  lieu 
of  issuing  additional  new  shares  of 
common  stock  punuant  to  such  plans. 

NOTtheaat  UtiUtiaa,  et  aL  (7a-«507) 

Northeast  Utilities  ("NU").  174  Brush 
Hill  Avenue,  West  Springfield. 
Massachusetts  01089,  a  registnred 
holding  company,  and  its  wholly  owned 
subsidiaries.  Northeast  Utilities  Service 
Company  ("Semce"),  PO  Box  270. 
Hartford.  Connecticut  06141-0270, 
Charter  Oak  Energy.  Inc.  ("Charter 
Oak")  and  COE  Development. 
Corporation  ("COE  Development"],  both 
located  at  107  Seldon  Street,  Berlin. 
Connecticut  06037,  (collectively, 
"Applicants")  have  filed  a  post-eSective 
amendment  to  their  application- 
declaration  under  sections  6(a),  7,  9(a) 
10, 12(b),  12(c),  13(b),  32  and  33  of  the 
Act  and  rules  45.  46,  53,  54,  83,  86, 
87(b)(1),  90  and  91  under  the  Act 

By  ordera  dated  December  30, 1994 
(HCAR  No.  26213),  as  amended  on 
August  7, 1995  (HCAR  No.  26345), 
December  12. 1996  (HCAR  No.  26623). 
and  March  25, 1997  (HCAR  No.  28691) 
(collectively,  "Prior  Ordera").  the 
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Commission  generally  authorized, 
among  other  things.  Charter  Oak  and 
COE  Development  to  invest  in.  and 
finance  the  acquisition  of.  exempt 
wholesale  generaton  within  the 
meaning  of  section  32  of  the  Act 
("EWGs")  and  foreign  utility  companies 
within  the  meaning  of  section  33  of  the 
Act  ("FUCOs,"  and  together  with  EWGs. 
"Exempt  Projects"),  subject  to  certain 
limitations.  Specifically,  the  Prior 
Ordera  authorized:  (1)  The  formation  of 
intermediate  subsidiary  companies 
("Intermediate  Companies")  to  acqidre 
an  laterest  in.  finance  the  acquisition 
and  hold  the  securities  of  Exempt 
Projects,  through  the  issuance  by  the 
Intermediate  Companies  of  up  to  $600 
million  of  equity  securities  and  debt 
securities  to  third  parties,  of  which  $150 
million  would  be  recourse;  (2) 
Intermediate  Companies  to  make  partial 
sales  of  certain  projects;  (3) 
participation  in  joint  ventures  with 
nonassociate  companies:  (4)  1%  of  the 
total  NU  sjFstem  employees  anil  no  more 
than  2%  of  the  total  of  NU  Service 
Company  employees  to  provide  sAvices 
to  Intermediate  Companies,  EWGs  and 
FUCOs;  and  (5)  certain  Intermediate 
Companies,  EWGs  and  FUCOs  to  pay 
dividends  to  their  parent  companies, 
from  time  to  time  out  of  capital  or 
unearned  surplus,  and  for  Chatter  Oak 
to  use  such  funds  to  pay  dividends  to 
NU,  to  the  extant  peimitted  by 
applicable  corporate  law. 

The  Prior  Ordera  authorized  Charter 
Oak  and  COE  Development  to  invest 
and  hold  Interests  in  qualifying 
cogenmation  and  small  power 
produAon  bcilities  as  defined  in  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  ("QP'),  throughout  the  United 
States;  independent  power  production 
faciHties  that  would  constitute  a  part  of 
NU*8  "integrated  public  utiillty  system" 
within  the  m—ning  of  section 
2(aM29)(A)  of  the  Act  ("Qualified  IPPs"); 
and  Exempt  Projects.  Charter  Oak  and 
COE  Devalopmant  were  also  authorized 
to  provide  consulting  services  to  the 
projects.  In  addition,  the  Applicants 
have  authority  to  issue  guarantees  and 
assume  tfw  Utilities  of subaidiuy 
companies  for  pre-derelopment 
activities,  and  nir  both  pte-development 
and  contingent  liabilities  subsequoit  to 
operation  with  regard  to  Bxenq>t 
Proiects,  suUact  to  caitain  restrictions. 

To  date,  NU  has  invested 
approximately  $115  million  in  Charter 
Oak  and  expects  to  invest  an  additional 
$5  million  through  December  31. 1997. 
NU  has  $80  million  remaining  from  its 
previous  authorization  to  engage  in 
power  development  activities 
("Remaining  Amotmt").  Charter  Oak 
and  OOE  Development  may  invest  in  QF 


and  Qualified  DPPs  after  obtaining 
Commission  approval. 

NU  has  announced  its  intention  to 
sell  its  interest  in  Charter  Oak  and  the 
majority  of  its  subsidiaries  to  an 
unaffiliated  third  party  ("Sale").  Charter 
Oak  may  sell  the  voting  stock  of  some 
or  all  of  its  subsidiaries  to  third  parties 
prior  to  NU's  sale  of  the  voting 
securities  of  Charter  Oak.  NU  may  retain 
an  indirect  interest  in  one  or  more  of 
Charter  Oak's  Exempt  Projects  by 
transfaning  the  stock  of  that  Exempt 
Project  or  its  Intermediate  Company 
parent  to  another  NU  subsidiary. 

As  a  result  of  the  proposed  Sale,  the 
Applicants  are  requesting  authorization 
to  extend  NU's  period  of  authorization 
to  invest  directiy  in  Charter  Oak  and 
indirectiy,  in  COE  Development,  the 
Remaining  Amount,  and  engage  in  the 
related  transactions,  punuant  to  the 
terms  and  conditions  set  forth  in  the 
Prior  Ordera,  through  December  31, 
1998. 

The  Applicants  also  request 
modification  of  the  Prior  Ordera  to 
authorize:  (1)  Charter  Oak  and  its 
subsidiaries  to  pay  dividends  to  their 
parent  companies  out  of  capital  or 
unearned  surplus,  in  compliance  with 
rule  48  and  relevant  corporate  law,  to 
enstue  that  the  NU  system  receives  the 
fun  amount  of  fimds  available  to  it  in 
connection  with  the  sale  or  transfer  of 
these  entities;  (2)  Service  employees 
(which  include  the  currant  employees  of 
Charter  Oak)  to  omtinue  to  provide 
services  ^  to  Exempt  Projects  and 
Intermediate  Companies  after  they  have 
been  sold  to  unaffiliated  buyen.  subject 
to  the  de  minhais  amount  limitation 
established  under  the  Prior  Orders;  and 

(3)  NU  to  invest  a  mavimiiTn  of  $75 

million  to  fund  the  acqui^tion  by  an 
NU  subsidiary  of  any  Exempt  Project  or 
Intermediate  Company  currentiy  owned 
by  Charter  OaL^ 

Service  company  employees  may 
continue  to  provide  sendees  at  market 
rates  to  any  Exempt  Project  or 
Intermediate  Comi>any  retained  by  the 


*TiM  Mrvicw  that  may  b»  nadtnd  will  indud*: 
muHgwnmt  adminirtzaliva.  lafil.  tax  and 
flnanring  aihlra  arnnmrhn  ainimiwlim 
co—uMiig.  lampiagi  akilla  and  aoftwaw 
davMlopmant.  providad  that,  audi  aoftwin 
davalofMnam  will  aot  invotva  pcopriatary  aoftwara 
ownad  by  Saynita. 

>Tha  invaatmant  may  taks  tba  form  of 
aoqiriaJHooa  gfoominop  atocfc.  capital 
cantrflmtians,  span  account  advanoaa.  and/or 
■obonlinatad  loaoa.  Open  acoowal  advancaa  or 
aubordinBlad  loana  wUl  aitbac  boar  no  intaraat  or 
baar  inlanat  at  a  lata  baaad  on  NU*a  coat  of  fund* 
in  aflact  on  tba  data  of  iaana.  but  in  no  caaa  in 
aoccaaa  of  tba  prima  lata  at  a  bank  daa^piatad  by  NU. 
Any  invaatmaot  by  NU  in  tba  aquity  aariiritiaa  of 
a  subaidiafy  tbal  bava  a  rtalad  par  valtta  will  ba  in 
an  amount  aqual  or  giaattr  to  tbat  nJna. 


system  subject  to  the  terms  and 
conditions  set  forth  in  the  Prior  Orden. 

GPU.  Inc.  et  aL  (70-8S93) 

CTU.  Inc.  ("GPU"),  of  100  Interpace 
Parkway.  Panippany,  New  Jersey  07054, 
a  registered  holding  company,  and  two 
of  its  nonutility  subsidiaries,  GPU 
International,  Inc.  and  EI  Services,  Inc., 
both  of  One  Upper  Pond  Road, 
Panippany,  New  Jersey  07054,  its 
operating  companies,  Jersey  Central 
Power  &  Light  Company,  Metropolitan 
Edison  Company  and  Penn8ylvani& 
Electric  Company,  each  of  P.O.  Box 
16001,  Readiiog,  Pennsylvania  19640, 
and  its  service  company,  GPU  Service. 
Inc.,  of  100  Interpace  Parkway, 
Parsippany,  New  Jersey  07054.  have 
filed  a  post-efbctive  amendment  imder 
sections  6(a),  7, 9(a),  10, 12(b),  32  and 
33  of  the  Act  and  rules  43, 45,  53  and 
54  thereunder,  to  their  application- 
declaration,  under  sections  6(a),  7,  9(a). 
10. 12(b).  32  and  33  of  the  Act  and  rules 
45.  52.  S3  and  54  thereimder.  in  the 
above  file. 

By  orden  of  the  Conmiiscion  dated 
November  5. 1997,  January  19, 1996  and 
July  6, 1995  (HCAR  Noa.  26773,  26457 
and  26326,  respectively)  ("Orden"). 
among  other  things,  GPU  is  authorized 
to  acquire  and  own  intoests  in  exempt 
wholesale  generatora  ("EWGs")  and 
foreign  utility  companies  ("FUCOs"  and 
EWGs,  "Exempt  Entities")  through  C^U 
subsidiaries  ("Project  Parents")  that  are 
not  Exempt  Entities,  but  are  engaged, 
direcUy  or  indirectly,  and  exclusively, 
in  the  business  of  owning  and  holding 
the  interests  and  securities  of  one  or 
more  Exempt  Entities  and  related 
project  development  activities.  CPU  is 
authorized  to  make  equity  investments 
in  Pn^ect  Parents  in  the  form  of  capital 
stock  or  shares,  trust  certificates, 
partnership  interests  or  other  equity  or 
participation  interests.  GPU  is  also 
authorized,  through  December  31, 1997. 
to  make  investments  in  one  or  more 
Project  Parents  in  the  form  of:  Loans 
evidenced  by  promissory  notes: 
guarantees  by  GPU  of  the  principal  ot 
or  interest  on,  any  promissory  notes  or 
other  evidences  of  indebtedness  or 
obligations  of  any  Project  Parent  or  an 
undotaking  by  GPU  to  contribute 
equity;  assumption  of  liabUitlas  of  a 
Project  Parent:  and  reimbursemaot 
agreements  with  banks  which  support 
letten  of  credit  delivered  as  security  for 
CPU's  obligations  to  contribute  equity  to 
a  Project  Puent  or  otherwise  in 
connection  with  the  project 
development  activities  of  a  Project 
Parent 

GPU  is  also  authorized  to  make 
investments  in  Exempt  Entities,  through 
Decembv  31, 1997,  in  the  form  of: 
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Guarantees  of  the  indebtedness  or  other 
obligations  of  one  or  more  Exempt 
Entities;  assumption  of  liabilities  of  one 
or  more  Exempt  Entities;  and  guarantees 
and  letter  of  credit  reimbursement 
agreements  in  support  of  equity 
contribution  obligations  or  otherwise  in 
connection  with  project  development 
activities  for  one  or  more  Exempt 
Entities. 

Under  the  Orders,  CPU's  "aggregate 
investment"  (as  defined  in  rule 
53(aHl)(i))  in  Project  Parent  and  Exempt 
Entities  cannot  exceed  100%  of  CPU's 
"consolidated  retained  earnings"  (as 
defined  in  rule  53(a)(l)(ii)). 

Applicants  now  propose  to  extend  the 
authorizations  under  the  Orders  through 
December  31,  2000.  In  addition, 
appbcants  request  authorization  for 
Project  Parent  to  guarantee  or  assume 
liabilities  of  the  securities  issued  by,  or 
other  obligations  of.  their  direct  or 
indirect  subsidiaries  in  an  aggregate 
amount  not  to  exceed  $1  billion, 
through  December  31.  2000.* 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaivt  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  97-30180  Filed  11-17-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Meeting;  Sunshine  Act 
Meeting 

Notice  is  hereby  given,  piirsuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  November  17,  1997. 

A  closed  meeting  will  be  held  on 
Thursday,  November  20, 1997,  at  10:00 


Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 


*  Applicants  represent  that  thoNyHnatan  will 
mppoct  only  securitia*  issuancM  audiariaad  by  the 
Cotainission  or  exempt  from  the  requirament  of 
prior  CoDunissioo  ■pproval  undar  aectioa  6(a)  of 
tlicAct. 


Commissioner  Himt,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
November  20, 1997.  at  10:00  a.m.,  will 
be: 
Institution  and  settlement  of  injunctive 

actions. 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature. 

At  times,  changes  in  Coomiission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  November  14, 1997. 
Jonathan  G.  Kalx, 
Secretary. 

IFR  Doc.  97-30338  Filed  11-14-97;  11.-03  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rslaeee  Na  34-38315:  FVe  (to.  8R-AMEX- 
97-431 

SeN-Regulatory  Organizations;  Notice 
of  Rling  and  inmwdlata  Effecthfeness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  inc. 
Relating  to  a  Reduction  In  Minimum 
Size  for  Closing  Transactions  in  FLEX 
Equity  Options 

November  10,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19n-4  thereunder,' 
notice  is  hereby  given  that  on  November 
4, 1997,  the  American  St(x:k  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchan^ 
Commission  ("Conmiission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Itmns  I,  II  and  ni  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  903G  to  decrease  from 
100  contracts  to  25  contracts  the 
minimiini  value  size  of  closing 
transactions  and  quotes  for  Flex  Equity 
Options.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 


Secretary,  the  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  ot  and 
Statutory  Basis  for,  die  Propoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  from  100  contracts 
to  25  (ftntracts  the  minimum  value  size 
of  closing  transactions  in  and  exercises 
of  FLEX  Equity  Options,  and  to  make  a 
comparable  reduction  in  the  minimum 
value  size  of  FLEX  Equity  Quotes  in 
response  to  a  Request  for  Quotes. 

Currently,  Rule  903G(a)(4)(iii) 
imposes  a  100  contract  minimum  on  all 
transactions  in  FLEX  Equity  Options 
unless  the  transaction  is  for  the  entite 
remaining  position  in  the  account.  The 
Exchange  believes  that  the  current 
minimum  value  size  of  closing  and 
exercise  transactions  in  FLEX  Equity 
Options  is  too  large  to  accommodate  the 
needs  of  certain  member  firms  and  their 
ciistomers.  These  firms  may  purchase 
100  or  more  FLEX  Equity  Options  in  an 
opening  transaction  for  a  single  firm 
account  in  which  more  than  one  of  the 
firm's  clients  have  an  interest.^  If  one  of 
these  clients  wants  to  redeem  its 
investment  in  the  account,  the  firm 
likely  will  want  to  engage  in  a  closing 
or  exercise  transaction  in  order  to 
reduce  the  accoimt's  position  in  those 
FLEX  Equity  Options  by  the  niunber 
being  redeemed.  Thus,  if  the  redeeming 
client's  interest  is  less  than  100  FLEX 
Equity  Options  and  does  not  represoit 
the  total  remaining  position  in  the 
account.  Rule  903G(a)(4)(iii),  as  it  stands 
presently,  prevents  the  firm  from 
closing  or  exercising  positions  of  this 
size. 


>lSU.S.C7«a(bXl)- 
*  17  CFR  240.196-1. 


>Tha  Commiwion  notsa  that  tba  mlnJininn  siza 
for  an  opaning  tiansactioa  in  a  Requeat  for  Quotaa 
is  250  cxtotracts  for  any  FLEX  a«riaa  in  which  thara 
ia  no  open  interoat.  and  100  contracts  in  any 
cunantly  opaned  FLEX  seriaa.  S00  Amax  Rule 
903G(aX4Kii)«Dd(iU). 
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The  Exchange  believes  that  the 
propoeed  rule  change  would  remedy  the 
situation  described  above,  by  permitting 
an  order  to  close  or  exercise  as  few  as 
25  FLEX  Equity  Option  contracts.  Hie 
corresponding  cfatuDge  to  Rule 
903G(a)(4Xiv).  whi^  governs  the 
minimum  size  for  FL^  Equity  Quotes 
that  may  be  mtered  in  response  to 
Request  for  Quotes,  is  necessary  in  order 
to  provide  die  liquidity  needed  to 
facjlitate  the  execution  of  closing  orders 
betwreen  25  and  99  FLEX  Equity  Cation 
contracts  that  would  be  permitted  by  the 
proposed  amendment  to  Rule 
903G(a)(4)(iU). 

The  Exchange  represents  that  it  will 
issue  a  circular  diat  (1)  deacribes  the 
new  rule;  and  (2)  reminds  all  members 
and  member  firms  of  their  continuing 
responsibility  to  ensvue  that  FLEX 
Equity  Options  are  utilized  only  by 
sophisticsted  investors  with  the 
necessary  financial  resources  to  sustain 
the  possible  losses  arising  from 
transactions  in  the  requisite  FLEX 
Equity  Options  class  size.« 


2.  Statutory  Basis 

The  Exchange  believes  that  by 
providing  firms  and  thefr  customers 
greater  flexibility  to  trade  FLEX  Equity 
Options  by  lowwing  from  100  to  25  the 
minimum  number  of  contracts  required 
for  a  closing  transaction,  for  exerdsea, 
and  for  FIEX.  Quotes  responsive  to  a 
Request  for  Quotes,  the  proposed  rule 
dumge  is  consistent  with  and  frutheis 
the  objectives  of  Section  6(b)(S)  of  the 
Act  >  by  removing  in^)edimeats  to  and 
perfiscting  the  mechanism  of  a  free  and 
open  maricet  in  securities  and  otherwise 
serving  to  protect  investors  and  the 
public  intmest 

B.Self-ReguiatoryC^ganization's 
Statement  on  Btuden  on  Competition 

The  Amex  does  net  believe  thst  the 
propoaed  rule  change  will  impose  sny 
burden  on  competition  that  is  not 
neoesaaiy  or  appropriate  in  furtherance 
of  the  purpoaes  of  ttie  Act 


«TIm  Coomiiaaioa'*  atair  hM  nviawwi  tha 
Annex's  sunraiUanca  program  and  balia»a»  it 
providaa  a  loaaonaUa  Ctaowirack  ia  which  to 
oMnitar  invastor  opan  iotaraat  to  ansoia  that  only 
such  sophiaticatad  invaMon  ■•  utilizii^  this 
product  Nooathalaaa,  tha  Otouniaaiaa  raquasta  that 
tha  Rxrhanga  provida  a  wfoA  to  tfaa  Coaaaiaaicn's 
Divisioa  of  Itekat  Ragulatiaa  deaofbi^  the  nature 
of  invastor  paiticipatiaa  in  FLEX  Equity  Opticna  for 
one  year  from  tha  implemantatioa  data  far  the  rule 
chai^.  The  report  is  due  on  Dpcaoobar  31,  ises. 
If  the  Exchange  dalanninas  ia  the  interim  that  the 
propoaed  rule  change  haa  rasuhed  in  a  pattern  of 
inappropriate  inveator  p«ticipation  in  FLEX  Equity 
Options,  it  should  notify  tha  Commisaiaa's  Division 

of  Market  Ragulatioo  to  datarmina  if  the  minimiun 
cloaiDg  Hanaartinn  titam.  thaaXA  hm  r»«/«MU.f 

•1SU.S.C7BQ>KS). 


C.  Self-Regulatory  Organization's 
Statement  on  Comamnts  on  the 
Propoeed  Rule  Change  Received  From 
Members.  Participants,  or  Othas 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Dale  of  EBectiveneaa  oTtlie 
Propoaed  Rule  Change  and  Thnii^  far 
Cemmission  Action 

Because  the  foregoing  propoaed  nde 
change:  (1)  Does  not  significentfy  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  sny 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  November  4. 1997.  the  date 
on  which  it  %V8S  filed,  and  the  Exchange 
provided  the  Coauniaaion  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  days  prior  to  the 
filing  date,  it  has  become  effective 
pursuant  to  Section  19(bM3XA)  of  the 
Act  •  and  Rule  19b-4(eK6) '  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  msy  summsrily  alnogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
neceasary  or  appropriate  in  the  publk 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furthraance  of  the 
purposes  of  the  Act 

IV.  SoUciUtiBn  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  eud 
arguments  concerning  the  fioregoing. 
Persons  malgng  written  submissions 
should  file  ax  copies  thereof  with  the 
Secretary.  Securities  snd  Exchange 
Commission,  450  Fifth  Street  N.W.. 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propoaed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  th» 
propoaed  rule  change  between  the 
CcMnmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisimis  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
ahould  refer  to  l^e  No.  SR-Amex-97- 
43  and  shoidd  be  submitted  by 
December  9. 1997. 


Pot  the  Commission,  by  tiia  Diviaion  of 
Market  Ragulatioii.  punuant  to  delogatad 
authority.* 

Margaral  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  97-30178  Pil«l  11-17-07;  8:45  am) 


SMALL  BUSINESS  AOMmnnUTION 


iDadarMion  of 


SMaof  RofldB 
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Vohisis  County  and  the  contigueus 
Counties  of  Brevard.  Flagler,  Lake, 
Orange.  Putnam,  and  Seminote  in  the 
State  of  Florida  constitute  s  disaster  area 
as  a  result  of  damages  caused  by  heavy 
rains,  strong  thimderstorms.  and 
tcmiadoes  which  occurred  on  November 
2. 1997.  Applications  for  loans  for 
physicsl  damage  may  be  filed  imtil  the 
close  of  business  m  Jsnuaiy  5, 1998  and 
for  economic  ii^ury  until  the  cloae  of 
business  on  August  6. 19S8  at  the 
addreas  listed  below  or  other  locallj 
announced  locations:  U.S.  Small 
Busineas  Administration.  Disaster  Area 
2  Office.  One  Beltimore  Place,  Suite 
300.  Atlanta.  GA  30306 

The  interest  rates  are: 


fereani 

For  Ptiyaical  Damage: 

Hotneoameis  wllh  ciedil  aval 

able  aise<wt)efe  . .._.._.„ 

7.625 

Honwotaners  without  ciedK 

available  stetMntere »... 

3.812 

Businaees  with  credit  avaaaUe 

8.000 

Busineaaes  and  nwvprolil  or- 

ganizabons  without  aedH 

available  eleewtiere 

4060 

Others  (including  noo^mlil  op- 

ganizalions)  wNh  cradtt 

BV8N8DW  0lS6Vn)0f9  ■•■.•••••.•m 

7.125 

For  Economic  Injury: 

Busineeaes  and  amen  agricol- 

turai  oooperalivas  wHhoui 

credH  available  else«vhere  ... 

4.000 

The  number  assigned  to  this  disasto' 
for  physical  damage  is  298706  and  for 
economic  injury  the  number  is  963600. 

(Catalog  of  Federal  Domestic  Aasiatanca 
Program  Noa.  59002  and  59008) 

Dated:  November  «,  1997. 
GiagsrLaw. 
ActiiigAdnUiUMtrator. 
(PR  Doc.  97-30285  Filed  11-17-87;  8:45  am] 


•lSU.S.C7aaa>N3XA). 
'17  CFR  240.19b-«(e)(e). 


•  17  CFK  200.3O-3(aNl2). 
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SMALL  BUSINESS  ADMINISTRATION 
[DKteration  of  Disaster  *29e51 

State  Of  Flofida 

Pinellas  Coimty  and  the  contiguous 
Counties  of  Hillsborough  and  Pasco  in 
the  State  of  Florida  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
tornadoes,  wind  bxirst,  and 
thunderstorms  which  occurred  on 
October  27.  1997.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  January  5, 1998 
and  for  economic  injury  until  the  close 
of  business  on  August  4,  1998  at  the 
address  listed  below  or  other  locally 
annoimced  locations:  U.S.  Small 
Business  Administration,  Disaster  Area 
2  Office.  One  Baltimore  Place,  Suite 
300.  Atlanta.  GA  30308 

The  interest  rates  are: 


close  of  business  on  January  3, 1998  and 
for  economic  injury  until  the  close  of 
business  on  August  4,  1996  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Bidtimore 
Place.  Suite  300.  Atlanta,  GA  30308 
The  interest  rates  are: 


Percent 

For  Ptiysacat  Damage: 

Homeowners  with  credit  avai- 

abJe  elsewhere  ..„ — 

7.825 

Homeowners  without  crecM 

available  ataowtiere  « 

3.812 

Businesas  with  credit  availabie 

elsfiwhore         

8.000 

Businesses  and  norvprofit  or- 

ganizations without  credit 

available  ^sewhere      

4.000 

Others  (including  non-profit  or- 

ganizations) with  credtt 

avaiiabie  elsewhere — 

7.125 

For  Ecorxjmic  Injury: 

Businesses  and  small  agricul- 

tural cooperatives  without 

credit  availabte  eisewhwe  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  298511  and  for 
economic  injury  the  nimiber  is 
9636.400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  4, 1997. 
Aids  Ahrarez, 
Admiziistrator. 
IFR  Doc.  97-30266  Filed  H-17-97;  8:45  am] 

WLLMOCOOC  MBS-OI-P-M 

SMALL  BUSINESS  ADMINISTRATION 
pedaration  of  Disaster  «29e6] 

State  of  Flortda 

Manatee  County  and  the  contiguous 
Coimties  of  DeSoto,  Hardee, 
Hillsborough,  Polk,  and  Sarasota  in  the 
State  of  Florida  constitute  a  disaster  area 
as  a  result  of  damages  caused  by 
extensive  flash  flooding  as  a  result  of 
severe  rains  which  occiured  on  October 
31, 1997.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 


n,    1  -  III 

For  PhysicaJ  Damage: 

Homeowners  with  credtt  avail- 

able eisewt>ere    

7.625 

Homeowners      without      credtt 

availah)ie  elsewhere 

3.812 

Businesses  with  credit  avaiiabie 

eisewtiere  

8.000 

Businesses  and  non-profit  orga- 

nizationa  without  credit  avaii- 

abla  aisewfiere    

4.000 

Others  (including  non-profit  or- 

ganizations) with  credrt  avaii- 

at}te  elsewhere  — - 

7.125 

For  Economic  Injury: 

Businesses  and  smaH  agricul- 

tural    cooperatives     without 

credil  avaiiabie  eieewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  298606  and  for 
economic  injury  the  niunber  is  963500. 

(Catalog  of  Federal  Domestic  ABsistance 
Program  Nos.  59002  and  59008) 

Dated:  November  4, 1997. 
Ginger  Law. 
Acting  Administrator. 

(FR  Doc.  97-30268  Filed  lf-17-97:  8:45  am] 
■ajjNG  cooc  saas-oi-p 


SMALL  BUSINESS  ADMINISTRATION 
[DedaraUon  o<  Otaaelsr  #2968) 

Louisiana;  (and  Contiguous  County  in 
Texas) 

Beaiiregard  Parish  and  the  contiguous 
parishes  of  Allen,  Calcasieu,  Jefferson 
Davis,  and  Vernon  State  of  Louisiana; 
and  Newton  County  in  Texas  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  severe  thunderstorms,  rain, 
and  tornadoes  which  occurred  on 
October  23-24, 1997.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  January  12, 1998  and  for 
economic  injury  until  the  close  of 
business  on  August  10, 1998  at  the 
address  listed  below  U.S.  Small 
Business  Administration,  Disaster  Area 
3  Office,  4400  Amon  Carter  Blvd.,  Suite 
102.  Ft.  Worth,  TX  76155. 

The  interest  rates  are: 


fln«iiiiii-rf 

Homeowners  with  credil  avaii- 

abie elsewhere  -.. 

7.626 

Homeowners  without  credrt 

avaiiabie  eisewtiere 

3.812 

Businesses  with  credit  avail- 

able elsewhere           

8.000 

Businesses  and  non-profit  or- 

ganizations without  credil 

available  elsewhere  

4.000 

Others  (including  non-proftt  or- 

ganizations) vnth  credit 

avaiiabie  eissMitiere 

7.12S 

For  Economic  Injury: 

Businesses  and  small  agricul- 

tural cooperatives  witt>out 

credit  available  elsewhere  ... 

4.000 

The  niunbers  assigned  to  this  disaster 
for  physical  damage  is  298812  and  for 
Louisiana;  and  298912  for  Texas.  For 
economic  injury  the  ntunbers  are 
966900  for  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  10, 1997. 
Aida  Ahram, 
Administrator. 
[FR  Doc.  97-30267  Filed  11-17-97;  8:45  am] 

BIUJNQCOOEI 


For  Physical  Damage: 


Percent 


DEPARTMENT  OF  STATE 

Omce  Of  ttta  Sacrelary 

[Public  NoUce  Na  2628) 

New  Intemalionai  Bridge,  BrownsvHIs, 
Texas:  Hnding  of  No  Significant 
Impact  and  Summary  Environmental 
Assessment 

StMMARY:  On  October  9, 1997  the 
Department  of  State  made  a  finding  that 
two  new  international  bridges 
sponsored  by  the  Brownsville 
Navigation  District  (hereafter,  BNDJ, 
Brownsville,  Texas,  would  have  no 
significant  impact  on  the  environmmit 
Accordingly,  the  Department  of  State  is 
announcing  issuance  of  a  finding  of  no 
significant  impact.  A  draft 
environmental  assmsment  of  the 
proposed  Port  of  Brownsville 
International  Crossings  wras  prepared  for 
the  BND,  under  the  guidance  and 
supervision  of  the  State  Department,  by 
Parsons  Brinckerhoff  Ouade  &  IDouglas. 
Inc..  of  Austin,  Texas;  St.  John-Villarreal 
Associates  of  Fairfax,  Viri^nia;  Mariah 
Associates  of  Austin,  Texas;  Gonzalez 
Engineers  and  Surveyors  of  Brownsville. 
Texas;  and  Dr.  Michael  Tewes  of 
Kingsville,  Texas.  The  Department  of 
State  placed  a  notice  in  the  Federal 
Register  (56  FR  223  November  19,  1991) 
regarding  the  availability  for  inspection 
of  the  Brownsville  Navigation  District's 


Fedsnd 


/  Vol  62>  No.  222  /  Tuesday.  November  18.  1997  /  Notices 


tiser 


Pmnit  application  and  the  draft 
environmental  eMeesniont.  one  public 
rawnment  was  raceived.  from  the  Texas 
Center  for  Policy  Studies.  In  August 
1905.  Hicka  ft  Company,  of  Austin. 
Texas  and  Brown  ft  Root,  Inc.  of 
Houston.  Texas,  submitted  an 
addendum  to  the  enviionmaatal 
assessment  In  March  1097.  Hides  ft 
Ccnnpany  submitted  a  document 
summarizing  mitigatim  etfoits 
associated  with  the  permit  aj^lication. 

Eighteen  Pedenl  utd  strta  t^andes 
reviewed  the  draft  environmental 
■tsnssmant.  They  were:  tbe  Immigratitm 
and  Naturalization  Service,  the  United 
StMes  Custrana  Service,  the  Food  and 
Drug  Administratioa.  tlie  Animaland 
Plant  Hedth  baqiection  Service  (of  tbe 
Oepertment  oi  Agricultura).  die  GcmbbI 
Services  Adminiatraticm.  die 
Latemationd  Boundary  and  Water 
PrfmimisaioB-Uiitted  States  Section,  die 
Department  of  Defanae.  the  Department 
of  Tran^ortation  (Fedind  Highway 
Adminiatradon  and  tbe  lAiited  States 
Coest  GuaRl),  tbe  Fedanl  Rmeifwicy 
Management  Agmcy.  tbe  Depigment  of 
tbe  interior  (Unted  States  Fish  and 
Wildlifc  Servk^  tbe  Oepertment  of 
rommeice,  die  Enviiomiientd 
Protection  Agoncy,  tbe  Interstate 
Cwmeice  Hmaiwlaaion  Cnow  pert  of  tbe 
Departmaat  of  TtaB^portados).  dia 
Depertment  of  Stale,  tbe  Texaa  PHks 
and  WlldUfi  DepertmsBt.  the  Texas 
OspartmaBt  of  TranqMitadeK.  te  Ttaas 
Hialarlcd  Coaudaaiaii.  Md  tbe  Tfl 
Naturd  Kaeouroe  CMMSffVL-. 
rommisaimi  (kcmeriy  te  T« 

" 'if  111)  nil  I  iiMiiiili 

froM  dieee  agMdaa  w«M  eitbv 
reepooded  to  dfaeetly  or  resDhad  bi 


Addltfaarily.lbelNOi 


neMSMeMiress  tkasa  g^t— 

meat  ■eoMOft  wMk  tbe  Taai 


[|lMub.l0t7 


lavwvedfai 
recosdadte 
iBtbeAi^pMl.1005 
ta  tbe  1001 


Based  on  die  find  envinmmentd 
assessment,  inrhiiUqg  mitigation 
measures,  and  informadon  devdoped 
during  tbe  review  of  tbe  BND's 
application,  tbe  Department  of  State  has 
conduded  diat  i««n«nra  of  tbe 
Presidentid  Permit  antbotizing 
construction  of  the  Port  of  Brownsville 
International  Crosstngs  will  not  have  a 
significant  impact  on  tbe  quality  of  tbe 
human  environment  widiin  the  United 
States.  In  accordance  wi&  tbe  Nationd 
Enviroomentd  Policy  Act.  42  U.S.C 
$4321  s(  aeq..  Council  on 
Rnvironmental  Quality  Regulations.  40 
CFR  1501.4  and  1S0B.13.  and  widi 
Depertmantof  State  Regulations,  22  CFR 
161.8(c).  an  environmentd  in^iect 
stalaaaent.  therefore,  wrill  not  be 
prepeied. 

A  finding  of  no  significant  taiqiact  was 
made  on  October  0. 1007. 

AOOMOOM:  Copiea  of  die  Fiadi^  of  No 
Signmoant  Inyact  may  be  obtainad 
from  M.  EUaabetb  Swope.  Coordinator. 
U.S.-Maxico  Border  AiUm.  Qfllce^ 
Mexicen  Albirs,  Room  4258, 
Department  of  State.  WasbhE^lon.  DjC 
20520  (202-647-8620). 

mjmammuifwmitimikvtm.  The 

Deportment  of  State  (tbe  Department)  is 
cbmged  with  issuance  of  Presidentid 
Psmits  far  tbe  constxustion  of 
intenaationd  bridgsa  between  tbe 
United  States  and  Mexico  under  te 
latamatioiid  Mdga  Act  of  1072, 86 
Stat  731;  33  U.S.C  S  535  s<  mq,.  mid 
Exactttive  Ordsr  11423, 33  FR  11741 
(1088).  as  amended  by  Bxscotiva  Otder 
12847  of  Magr  17. 1003. 58  FR  86  (1003). 
Tbe  BRmasviBe  Nevipdon  District 
Texas,  baa  applied  to  tbe  Department  for 
a  FrwaldiiHd  FSrmit  to  bnttd  two 
CorconmsRial-cmSD 
ndtbaodbsrfar 
_  sdltiaAcacroeBdie 
Rio  Grende  River  bem  Rivw  tfile  24. 


Kownsviiie, 


County.  T 


lax 
eftbe 


Tito  ate  is  13.5 
oftbeRto 

Gulf  of 


itbaCidfofMBxkxi. 
Tbe  tifo  bridges  wH  be  bidlt 
to  eecb  elbar  d  dM  tanninas  ef  en 
1.888  fi  Ml  wide.  »iD- 


Administration  (GSA)  inspection 
fndUty  and  BND  toll-installation  will  be 
located  on  40  ecres  irfland  immadiatdy 
south  of  914. 
Tbe  new  bridges  will: 

•  Provide  tbe  Port  of  Brownsville 
with  additiond  direct  rail  and  road 
links  wldi  Mexico,  thereby  enbandng 
its  competitiveness; 

•  Creete  an  dtemative  route  far 

commerdd  tiaflic  destined  far  dM  Port 
most  of  which  is  obliged  to  use  bridges 
located  in  downtown  Brownsville  (tbe 
Los  Tometes  bridge,  scheduled  to  open 
in  March.  1000.  is  also  located  bi  die 
melmditan  Brownsvilb  area). 

•  Divert  traffic  away  from  downtown 
Brownsville  bridges  and  diereby  reduce 
noise,  vebide  congestion,  air  pnllytv^nt 
and  deterioratian  of  Toadways  in  tbe 
downtown  erea  caused  by  commerdd 
traffic. 

•  Reduce  tbe  traffic  of  baiardous 
materiab  CHriers  through  populated 
arees  in  Browmville;  and 

•  Accommodate  anticipated 
ecrmnmic  growth  in  the  Brownsville 


Tbe  D^Mitmnit  evahiated  poasiUe 
eDvinmmentd  impects  of  tbe  profect 
Tbe  Lower  Rio  Grande  Valley  of  Texas 
is  tbe  priaawy  aone  of  occupetion 
within  tbe  United  Stetes  far  two  spedee 
of  Federally-protected  cat  tbe  ocelot 
and  tbe  )agu«nindi.  Tbe  project  eree 
censtitirtas  a  polentid  travd  ootridor  far 
tbe  cats.  Additionally,  diare  is  potentid 
tbat  a  FSderaUy-pratactedbtad.  tbe 
^Mrtbam  aploaMdo  falcon,  may  nest  in 
or  neer  tbe  erea.  Tbe  prefect  corridor 
contains  03  acres  of  wedsnds.  12.77 
of  wbidi  would  be  lost  and  lies 


endreh^  widiin  die  100-year  floodplabi. 

Tbe  BND  worked  dosdy  widi  ^ 
afMcies  involved  bi  dM  review  process, 
eqiecially  die  USFVrS.  to  eddrese  dwir 

about  tbe  poesible 

impects  of  diis] 


tbe  BND 


•  between  tbe 
[^thaPsi^^ipUcant 

togetbei  constUte  tbe  find 


en^ 


tbe  ate  to  tbe 
BfeownsvUkSbip 

wiH  be  oonnecled  to  tbe  Sbia  Chnsnd 
by  a  roadway  and  a  reilwagr  bulk 
tbroogb  the  earner  of  tbe  conbkr.  T( 
State  Hlgbway  4  (SH  4)  bisects  tbe 
corridor 
of  tbe  brid^  sua  The  Geneid  Servicee 


to  reswaaiiso  a 

often 

adverts  to  tbe  elevaledL^^ 

stnictuN  leadi^  to  tbe  fark^  tbat  wJH 
dknr  wildUii  to  pMS  tbim^  ( 
a  hnediag-eeeeen  nest  survey  to  I 
tbei 


I  facnaing  an  three  FManUy- 

leciee;  and  enhance  or  create 
itif  wetlands  adjacent  to  Little 
Sen  Martin  Lake,  located  north  of  die 


61570  Federal  Regjgter  /  Vol  62.  No.  222  /  Tuesday.  November  18.  1997  /  Notices 


Ship  Channel,  about  five  miles  from  the 
impact  site. 

The  Department  considered 
cumulative  environmental  impacts 
residting  from  the  project.  Mitigation  of 
wedands  impacts,  preservation  of  the 
riparian  vegetation  corridor,  and 
establishment  of  travel  corridors  for 
endangered  cats  will  minimize  the 
project's  contribution  to  potential 
environmental  impacts  caused  by 
existing  and  reasonably  foreseeable 
international  crossings  in  die  Lower  Rio 
&ande  Valley.  The  reduction  in  vehicle 
waiting  times  and  the  deviation  of  a 
significant  portion  of  commercial  traffic 
from  downtown  Brownsville  bridges 
will  positively  impact  air  quality  for  the 
population  of  the  region.  The  removal  of 
hazardous  cargoes  from  downtown 
Brownsville  will  have  a  positive  impact 
on  public  safety.  The  commercial-cargo- 
only  nature  of  the  bridges  and 
constraints  to  secondary  development  in 
the  project  area  will  limit  urt)an  and 
commercial  sprawL 

On  April  30, 1992,  a  programmatic 
agreement  was  executed  among  the 
E)epartment  of  State,  the  Texas  State 
Historic  Preservation  Officer  (SHPO), 
the  Texas  Department  of  Transportation, 
the  Advisory  Coimcil  on  Historic 
Preservation,  and  the  Brownsville 
Navigation  E)istrict.  in  which  the  BND 
agreed,  inter  alia,  to: 

•  Conduct  a  cultural  resources  survey 
within  the  Area  of  Potential  Effect  prior 
to  iniriaring  construction; 

•  Consult  with  the  SHPO  to  avoid, 
minimize,  or  mitigate  adverse  effects  on 
any  standing  structures  or 
archaeological  properties  within  the 
Area  of  Potential  Efiiect  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places;  and 

•  Consult  with  the  SHPO  to  develop 

a  plan  for  recovery  of  any  archaeological 
data  within  the  Area  of  Potential  Efbct 
that  cannot  be  avoided  or  preserved  in 
place. 

Dated:  November  4. 1997. 
M.  Diiabedi  Swops, 
Cootdinatt^,  US.-Uaxico  Border  Affairt. 
[FR  Doc.  97-30182  Filed  ll-17-«7;  8:45  am] 


DEPARTMEHT  OF  STATE 

Ofllc*  Of  ttw  Sacmlary 

[PubHc  NoCloeNo.  2t2Sf} 

New  IntanMrtional  Brtdg*.  Browmsvilto, 
TuaK  iMuaoM  ofPrasldential  Pwmit 


t:  The  Department  of  State  is 
annfHinHnp  the  issuance  to  the 


Brownsville  Navigation  District  of  a 
Presidential  Permit  for  two  new 
international  bridges  between 
Brownsville,  Texas,  and  Matamoros, 
Tamaulipas,  Mexico.  The  Department 
determined  that  issiiance  of  the  Permit 
would  serve  the  national  interest  and 
the  Permit  was  signed  on  October  12, 
1997  and  issued  on  November  3. 1997 
pursuant  to  the  International  Bridge  Act 
(33  U.S.C  555  et  seq.)  and  Executive 
Order  11423,  33  FR  11741  (1968),  as 
amended  by  Executive  Order  12847  of 
May  17, 1993,  58  FR  96  (1993).  No 
notifications  of  disagreement  were 
received  within  the  15-day  period 
prescribed  in  Section  1(0  of  Executive 
Order  11423. 

A00RE8SES:  Copies  of  the  Presidential 
Permit  may  be  obtained  fi^m  M. 
Elizabeth  Swope,  Coordinator.  U.S.- 
Mexico Border  AfEairs,  Office  of 
Mexican  Affairs,  Room  4258, 
Department  of  State,  Washington.  D.C. 
20520  (Telephone  202-647-8529). 
SUPPt-EMENTARY  MPOnMATION:  Notice  of 
the  application  by  the  Brownsville 
Navigation  District  for  a  Permit  to  build 
two  new  international  bridges  across  the 
Rio  Grande  between  Brownsville.  Texas, 
and  Matamoros,  Tamaulipas,  Mexico, 
was  placed  in  the  Federal  Ragtatv  on 
November  19, 1901.  56  FR  223.  The  new 
bridges  will  be  located  parallel  to  each 
other  about  eight  miles  east  of 
downtown  Brownsville,  Camoon 
County.  Texas  at  River  Mile  24.  One 
bridge  will  be  for  commercial-cargo 
vehicxdar  traffic  and  the  other  will  be 
for  commercial-cargo  rail  traffic.  The 
bridges  are  intended  to  remove 
commercial  tariff  bound  for  the  Port  of 
Brownsville  from  doMmtown 
Brownsville.  Eighteen  Federal  and  state 
agencies  reviewed  the  draft 
environmental  assessment  They  were: 
the  Immigration  and  Naturalization 
Service,  the  United  States  Customs 
Service,  the  Food  and  Drug 
Administration,  the  Animal  and  Plant 
Health  Inspection  Service  (of  the 
Department  of  Agriculture),  the  General 
Service  Administration,  the 
International  Boundary  and  Water 
Commission — United  States  Sectiou.  the 
Department  of  Defense,  the  Department 
of  Transportation  (Federal  Higliway 
Administration  and  the  United  States 
Coast  Guard),  the  Federal  Emergency 
Management  Agency,  the  Department  of 
the  Interior  (United  States  Fish  and 
Wildlife  Service),  the  Department  of 
Commerce,  the  Environmental 
Protection  Agency,  the  Interstate 
Commerce  Commission  (now  part  of  the 
Department  of  Transportation),  the 
Department  of  State,  the  Texas  Parks 


and  Wildlife  Departinent.  the  Texas 
Department  of  Transportation,  the  Texas 
Historical  Commission,  and  the  Texas 
Natural  Resource  Conservation 
Commission  (formerly  the  Texas  Water 
Conunission). 

Dated:  November  4. 1997. 
M.  EUsabett  Swope, 

Coordinator,  U.S.-Mexico  Border  Affairs. 
(FR  Doc.  97-30163  Filed  11-17-97;  8:^  ami 
BlUMa  OOOE  «710-«»-M 


DEPARTMENT  OF  STATE 

(Public  IMIoeaesO] 

Privacy  Act  of  1974;  Craallon  of  a  Nmt 
Syalain  of  l^aoofda 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  create 
a  new  system  of  records.  STATE-23. 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974.  as  amended  (5 
U.S.C.  552a)),  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  November 
5, 1997. 

This  system  of  records  is  being 
implemented  by  the  Department  of  State 
pursuant  to  the  Debt  Collection 
Improvement  Act  of  1996  to  support  its 
responsibilities  with  regard  to  the 
accounting  and  collection  of  debta 
incurred  by  employees  of  the 
Department  of  State,  employees  of  other 
federal  agencies,  private  U.S.  dtizena 
and  other  individuals  with  the 
Department  of  ^ate  or  the  U.S. 
Government  The  information  included 
is  directiy  related  to  the  aocounting  and 
collection  of  these  debts. 

Any  persons  interested  in 
commenting  on  this'  new  system  of 
records  may  do  so  by  submitting 
comment^  in  wrriting  to  Kenneth  F. 
Rossman,  Acting  Chief,  Programs  and 
Policies  Division,  Office  of  faiformation 
Resources  Management  Programs  and 
Services.  Room  1239.  Department  of 
State.  2201  C  Street^NW,  Washington, 
DC  20520-1512. 

This  system  of  records  will  be 
effective  40  days  from  the  date  of 
publication  (December  29, 1997)  unless 
we  receive  comments  whidi  will  result 
in  a  contrary  determination. 

The  new  system  description, 
"Records  of  the  Domestic  Accounts 
Receivable  Tracking  System,  STATE- 
23"  will  read  as  set  forth  below. 
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Dated:  November  5. 1997. 

;F.l 


itssidaiit  Sacietaiy /far  the  Ainou  o/ 
Adniinittiutiut. 

8TATB-Ji 


Records  of  the  Domestic  Aocounta 
Receivable  Tracking  SyMem. 


Unclassified  and  classified. 

trSTBILOCAnOH: 

Department  of  State.  Annex  15;  1800 
N.  Kant  Street;  Arlington.  VA  22209. 


ea 


ariMi 


Employees  of  the  Depactnumt  of  State, 
smployees  of  othet  fectotal  ^endes, 
private  U.S.  citiaans,  and  other 
individuals  who  have  iocuired  a  debt  to 
the  Depaitmeot  of  State  or  the  U.S. 
GovaRuosBt  Bxanqiles  may  include  but 
are  not  limited  to  lepatriation  loans, 
emergency  medteal/dietery  assistance 
loans,  amidoyee  medical  sarvkas.  salary 
advances,  and  travel  advances. 


tOFTMiaf«TBB 

22  U.S.C  2651a  (Oiguiixation  of  the 
Depaztment  of  Statah  22  U.8.C  3921 
(Maaagsment  of  service);  5  U.S.C.  301 
(Management  of  the  Deportmeitf  of 
Stateh  31  U.S.C  3701-3720A  (Clainis  of 
the  United  States  Gownment)., 

CA' 


MTMiaVSTBK 

Documentatioa  and  related 
conespondence  regarding  the 
incorraooe  of  a  ddit,  which  mqr 
include,  but  are  not  limited  to  the 
following:  Fiscal  inagularity  accounts, 
installment  and  proindssory  agreements, 
repatriation  loan  wpllcations, 
amaigancy  nwiHIral/diatiiiy  «Mi»^nf:i» 
loan  applications,  transmittals  from  the 
Office  of  Medical  Services  regarding 
employee  medical  services  and 
insurance  reimbozsanent  to  die 
Department  saluy  advances,  travel 
advances,  unused  tickets,  and  other 
debtor  accounts  submitted  to  the 
Department  (rf  State  by  other  fedoal 
agencies  for  collection  action. 


Mounmxmaof 
SYlTBfW  McunNa  CA- 
lOPWGM 


MTHi 


The  infbnnatfon  in  this  system  is  used 
for  aging,  reviewing,  collecting  and 
updoing  the  individual  •«vv«"nff  of 
debts  owed  to  the  Department  of  State 
or  the  U.S.  Govamment  in  accordance 
with  the  Debt  Collection  Improvement 
Act  of  1906.  The  principal  user  of  this 
information  outside  tlie  Department  of 
State  is  the  Depaitment  of  Treasury  for 
administrative  oftet  collection.  Also  see 


the  "Routine  Uses"  paragraph  of  die 
Prefiaory  Statement  published  in  die 
Federal  Regisler. 


I  OF  RKoaaa  M  TMi  ivsiai: 
•RMuac: 
Electronic  media,  hard  copy. 

Individual  name.  Social  Security 
Number. 


All  employees  of  the  Department  of 
State  have  undaigone  a  diorough 
background  security  investigation. 
Access  to  dw  Departmsotand  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort  Access  to  Annex  15  has 
security  access  controls  (code  entrances) 
and/or  security  alann  systems.  All 

iwmrria  mmfaiwiiig  jittntmnmi  Jiytt^trmmHnn 

are  maintained  in  secured  file  cabinets 
or  in  rastiictad  areas,  access  to  which  is 
limited  to  audMnized  personnel  Access 
to  ccnnputerized  files  is  passwrord- 
protected  and  under  die  direct 
supervision  of  the  sjrstem  manager.  The 
syston  manager  has  the  o^Mbility  of 
{Minting  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
ccHiaputari 


These  records  will  be  maintained 
until  they  become  inactive,  at  %idiich 
time  diey  will  be  retired  or  destroyed  in 
accordance  with  publi^bed  record 
schedules  of  the  D^iartment  of  State 
and  as  approved  by  die  National 
Archives  and  Records  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Directon 
Office  of  Information  Resources 
Management  Programs  and  Services, 
Room  1239,  Depertment  of  State;  2201 
C  Street.  NW,  WaddngUm,  DC  20520- 
1512. 


Managing  Director.  Domestic 
Financial  Services  Directorate,  Room 
6604D,  Department  of  State,  Annex  15. 
1800  N.  Kent  Street,  Arlington,  VA 
22209. 


MOIVWAHQNI 

hidividuals  vdio  have  reason  to 
believe  that  the  Domestic  Financial 
Services  Directorate  might  have  records 
pertaining  to  themselves  should  write  to 
the  Directon  Office  of  Information 
Resources  Managemmt  Programs  and 
Services,  Room  1239,  Department  of 


St^e,  2201  C  Street  NW,  Washington, 
DC  20520-1512.  The  individual  must 
specify  that  he/she  wishes  die  Raoords 
of  the  Domestic  Accounts  Receivable 
l^acking  System  to  be  checked.  At  a 
minimum,  the  individual  should 
include:  Name;  date  and  place  of  biztfa; 
Social  Security  Nimiber;  current  »M<ling 
address  and  zip  code;  signature;  a  brief 
description  of  the  circumstances  that 
caused  the  creation  of  the  record, 
(including  the  city  and/or  country);  and 
the  approximate  dates  which  give  die 
individual  cause  to  believe  that  the 
Domestic  Financial  Services  Directorata 
has  records  pertaining  to  him/her. 

Individuals  vdio  wish  to  gain  accaes 

tn  nr  mwwtmnA  fwrnmi*  p^»ftiiiniiig  tn 

themselves  sbould  write  to  the  Director; 
Office  of  bifonnation  Resources 
Managonent  Programs  and  Services 
(address  above). 

Theee  records  contain  information 
obtained  {wimarily  from  the  individual 
wlm  is  the  si^)ect  of  these  records. 


aumter. 
Nime. 

[FR  Doc  97-30161  Piled  11-17-97: 9:45  am] 
OOBC  ttt 


DEPARTMBfT  OF  TRANSPORTATION 


OMea  of  the 


Collactton  Activity  Under  OMB  Review 

AQCNCr.  Office  of  the  Secretary,  (DOT). 
action:  Notice. 


In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
fivwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
omiment  The  ICRs  describes  the  nature 
of  the  informetion  collection  and  their 
expected  costs  and  burden  hours.  The 
Federal  Sagialer  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collections  of  information 
was  published  in  FR  62  46400, 
September  2, 1997. 

OATm  Comments  must  be  submitted  on 
or  befne  December  18, 1997. 
TOR  RJRIMBI^MPOnnTION  CONTACT: 
David  Medaick,  Environmental 
Specialist  K-20,  Bureau  of 
Transportation  Statistics,  400  Seventh 
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Street,  SW..  Washington.  DC  20590, 
(202)  366-«871;  fax:  (202)  366-3640;  e- 
qail:  david.medniclcdbts.gov. 

SUPP1.aiOITARY  MFOraiATION: 
Bureau  of  Transportatioa  Statistics 

(irre) 

1 .  Title:  Quarterly  Report  of  Class  I 
Motor  Carriers  of  Property. 
OMB  Control  No:  2139r-0002. 
Type  of  Request:  Extension  of  a 
currently  app>roved  information 
collection. 
Form  Number:  BTS  Form  QFR. 
Affected  Public:  Class  I  Motor  Carriers 
of  Property. 

Abstract:  These  data  colloction  forms 
were  tnmsferrod  from  the  Interstate 
Commerce  Commission  (ICC)  to  the 
Department  of  Transportation  (DOT)  on 
January  1, 1996,  by  the  ICC  Termination 
Act  of  1995.  The  OMB  Control  numbers 
while  under  the  ICC  were  3120-0002. 
3120-0032,  and  3120-0138.  Pursuant  to 
14  U.S.C  8 14123.  DOT  is  required  to 
collect  MTiniiiil  financial  reports  from 
Class  I  and  Class  11  motor  carriers.  DOT 
may  also  require  motor  carriers  to  file 
quarterly  reports.  In  determining  the 
matters  to  be  covered  by  the  reports, 
DOT  must  consider  (1)  safety  needs;  (2) 
the  need  to  preserve  confidential 
business  information  and  trade  secrets 
and  prevent  competitive  harm;  (3) 
private  sector,  academic,  and  public  use 
of  information  in  the  reports;  and  (4)  the 
public  interest.  BTS  wishes  to  continue 
to  provide  periodic  information  on  the 
health  of  tl^  motor  carrier  of  propoty 
industry,  its  impact  on  the  economy, 
and  industry  changes  that  may  affect 
national  transportation  policy. 

Estimated  Annual  Burden:  The  total 
estimated  annual  burden  is  7,2O0  hours. 

2.  Title:  Annual  Report  of  Class  I 
Motor  Carriers  of  Property. 
OMB  Control  No.  213»-0004. 
Form  No.:  BTS  Form  M-1. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public-  Class  I  Motor  Carriers 
of  Property  ■ 

Ab^ract:  These  data  collection  forms 
were  transferred  from  the  Interstate 
Commerce  Commission  (ICC)  to  the 
Department  of  Transportation  (DOT)  on 
January  1, 1996.  by  tike  ICC  Termination 
Act  of  1995.  The  OMB  Control  numbers 
while  under  the  ICC  were  3120-0002, 
3120-0032,  and  3120-0138.  Pursuant  to 
14  U.S.C.  S 14123.  DOT  is  required  to 
collect  anniiAl  finanrial  reports  from 
Class  I  and  Class  n  motor  carriers.  DOT 
may  also  require  motor  carriers  to  file 
quarterly  reports.  In  determining  the 
matters  to  be  covered  by  the  reports. 
DOT  must  consider  (1)  safety  needs;  (2) 
the  need  to  preserve  confidential 


business  information  and  trade  secrets 
and  prevent  competitive  harm;  (3) 
private  sector,  academic,  and  public  use 
of  information  in  the  reports;  and  (4)  the 
public  interest.  BTS  washes  to  continue 
to  provide  periodic  information  on  the 
health  of  the  motor  carrier  of  property 
industry,  its  impact  on  the  economy, 
and  industry  changes  that  may  afiect 
national  transportation  policy. 
Annua/  Burden  Hours  Estimate: 

22,500. 

3.  Title:  Armual  Report  of  Class  II 
Motor  Carriers  of  Property. 
OMB  Control  No.  2139-0005. 
Fonn  No.:  BTS  Form  M-2. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Class  II  Motor 
Carriers  of  Property. 

Abstract:  These  data  collection  forms 
wOTe  transferred  from  the  Interstate 
Commerce  Commission  (ICC)  to  the 
Department  of  Transportation  (DOT)  on 
January  1.  1996,  by  the  ICC  Termination 
Act  of  1995.  The  OMB  Control  numbers 
while  under  the  ICC  were  3120-0002, 
3120-0032.  and  312(M)138.  Pursuant  to 
14  U.S.C  §  14123.  DOT  is  required  to 
collect  annual  financial  reports  from 
Class  I  and  Class  n  motor  carriers.  DOT 
may  also  require  motor  carriers  to  file 
quarterly  reports.  In  determining  the 
matters  to  be  covered  by  the  reports, 
DOT  must  consider  (1)  safety  needs;  (2) 
the  need  to  preserve  confidential 
business  information  and  trade  secrets 
and  prevent  competitive  harm;  (3) 
private  sector,  academic,  and  public  use 
of  information  in  the  reports;  and  (4)  the 
public  interest.  BTS  wishes  to  continue 
to  provide  periodic  information  on  the 
health  of  the  motor  carrier  of  property 
industry,  its  impact  on  the  economy, 
and  industry  changes  that  may  afiect 
national  transportation  policy. 

Annual  Burden  Hours  Estimate: 
19,000. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street.  NW.. 
Washington.  DC  20503.  Attention  BTS 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC,  on  November 
12, 1997. 
Phillip  A.  Leach. 

Clearance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc.  97-30224  Filed  11-17-97;  8:45  am) 
BILUNa  CODE  4»10-«t-P 


DEPARTMENT  OF  TRANSPORTATION 

Offlco  of  ttM  Secretary  , 

Reports,  Fonns  and  RecordkMping 
Raquiramants  Agenqf  Information 
Collactton  Activity  Undar  OMB  Ravtaw 

AGENCY:  Office  of  the  Secretary,  (DOT). 
ACTION:  Notice  and  request  for 
conmients. 

SUMMARY:  In  compliance  with  the 
Paperwork;  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.),  this  notice 
aimotinces  that  the  Information 
Collection  (ICR)  abstracted  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  btirden.  The  Federal 
Ragisler  Notice  with  a  BO-day  comment 
period  soliciting  comments  on  the 
following  collection  of  infbrmation  was 
published  in  82  FR  38339,  July  17, 1997. 
DATES:  Conunents  must  be  submitted  on 
or  before  December  18, 1997. 
FOR  RJRTHER  MFORMATKM  CONTACT: 
Judith  Street,  ABC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 
Washington,  DC  20591;  Telephone 
number  (202)  267-9895. 

SUPft^MBHTARY  INFORMATION: 

Federal  Aviation  AdministratiiHi  (FAA) 

Ttt/e:  Overflight  Billing  and 
Collection  Customer  Information  Form. 

OMB  Cmttrol  Number:  2120-0618. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Approximately  600 
business  or  other  for-profit 
organizations. 

Abstract:  The  customer  information 
form  is  needed  in  order  to  request  and 
obtain  proper  billing  information  from 
carriers  as  well  as  properly  identify  T&il 
numben  as  commercial  or  general 
aviation  in  order  that  carriers  are 
charged  the  correct  rate. 

Aimual  Estimated  Burden  Hours:  50 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEain,  Office  of  Management  and 
Budget.  725-1 7th  Street.  NW., 
Washington.  DC  20503.  Attention  FAA 
Desk  Officer. 
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Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  btirdeh 
of  the  pnoposed  information  collection; 
ways  to  «ihance  the  quality,  utility  and 
clarity  of  the  informacron  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  D.C.  on  November 
12,  1997. 

Phillip  A.  Leach. 

Charance  Officer,  United  States  Depaitamnt 
(^Transportation. 

(FR  Doc.  97-30225  Filed  ll>17-97: 8:45  amf 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Pmcaadlnfls.  Agraamants 

HIad  During  tha  Waak  of  Novambar  7, 
1907 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  widiin 
21  days  of  date  of  filing. 

Docket  Number  OST-97-3080 
Date  Filed:  November  3. 1997 

Parties:  Members  of  the  Jntemational 

Air  Transport  Association 
Subject: 

PTC23EUR-JK0017 

Europe— Japan/Korea  Expedited 
Rasas 

r^l— 002s  r-3— 0741 

1^2— 071ee  r-4— 250) 

Intended  efbctive  date:  Decooiber  15, 
1997 

Docket  Number:  OST-97-3081 . 
Date  Filed:  November  3, 1997 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC12  Telex  Mail  Vote  897 

Portugal-Canada  Fares  rl-4 

r-l— 044}  1^-3— 070gg 

1^2— 004)  1^-4— 07Skk 

Intended  efiGBctive  date:  January  1. 
1998. 
PaohHsV.TWiM, 
Documenliuy  Senrtces. 
(FR  Doc  97-30236  Filed  11-17-97;  8:45  am] 


DEPARTIMENT  OF  TRANSPORTATION 

Notica  of  ApplicaUon  for  Cartificataa  of 
Public  Convanlanca  and  Nacaaalty  and 
Foraign  Air  Carriar  Parmlts  PHad  Undar 
Subpart  Q  During  ttw  Waaii  Ending 
Novambar  7, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  fw 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  pnx:edures. 
Sitt:h  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  furthw 
proceedings. 

Docket  Number:  OST-97-3089. 

Date  Filed:  November  5, 1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Decembn  3, 1997. 

Description:  Application  of  Federal 
Express  Corporation,  pursuant  to  49 
U.S.C  Section  41110  and  Subpart  Q  of 
the  Regulations,  applies  for  amendment 
of  its  existing  certificate  authorify  to 
provide  scheduled  foreign  air 
transportation  of  propwfy  and  mail 
between  points  in  the  United  States,  on 
the  one  hand,  and  points  in  China,  on 
the  other  hapd,  as  contained  in  Federal 
Express'  certificate  of  public 
convenience  and  necessity  for  Route 
638. 

Docket  Number:  OST-97-3078. 

Date  Filed:  November  3, 1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  1, 1997. 

Description:  Application  of  Servidos 
Aereos  Profesionales  S.A.,  pursuant  to 
49  U.S.C  Section  41110  and  Subpart  Q 
of  the  Regulations,  applies  for  a  foreign 
air  carrier  permit  to  provide  service 
between  the  Dominican  Republic  and 
the  United  States  undar  a  wet  lease 
agreemmt  with  a  U.S.  Canier. 
PanhMsV.TwIne, 
Docuamittary  Smvices. 
(FR  Doc.  97-30227  Piled  11-17-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Offloaof  tha  > 


ACTKM:  Notice  of  Order  to  Show  Cause 
(Order  97-11-21);  Dockets  OST-07- 
2938  and  OST-97-2937. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  (1)  finding  WIN  AIR, 
Inc. ,  fit,  willing,  and  able,  and  (2) 
awarding  it  a  cmtlLcates  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  persons,  property,  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  sbotild  do  so  no  later  tfu^ 
November  19, 1997. 
ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Doclwts 
OST-97-2936  and  OST-47-2937  and  . 
addressed  to  Department  of 
Transportation  Dockets  (SVC  121.30, 
Room  PL-401),  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
RM  FURTHER  MFORMATKM  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590.  (202)  366-9721. 

Dated:  November  12. 1997. 

Patrick  V.Mmphy. 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc  97-30211  Filed  U-17-97: 8:4S  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 
[CQD08-97-044 

HoualoiVQalvaalon  Navigation  Safaty 
Advlaory  Commitlaa  Maaling 

AQENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  full  committee 
meeting. 


AppHcaHon  of  Whwlr,  tnc  for 
of  Nawr  Cartlflcala  Authority 

AQSICY:  Office  of  the  Secretary.  (OCT). 


':  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  hold  a  special 
meeting  to  discuss  the  proposal  by  the 
Army  Corps  of  Engineers  (ACOE)  to 
dredge  the  Houston  Ship  Channel 
through  Galveston  Bay  along  the  east 
side  only.  As  part  of  the  approved, 
multi-3rear  project  to  deepen  and  widen 
the  Houston  Ship  Channel,  this 
proposed  east-side-only  dredging  will 
occur  between  Bolivar  Roadsand  Five 
Mile  Cut  The  meeting  will  be  open  to 
the  public. 

DATES:  The  meeting  of  HOGANSAC  will 
be  held  on  Wednesday,  November  19, 
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1997  at  9:00  a.m.  Members  of  the  public 
may  present  written  or  oral  statements 
at  the  meeting. 

ADDRESSES:  The  HOGANSAC  meeting 
will  be  held  in  the  conference  room  of 
the  Houston  Pilote  OfGce.  8150  South 
Loop  East,  Houston.  Texas. 
FOR  FURTHER  MFORMA-nON  CONTACT: 
Captain  Kevin  Eldridge,  Executive 
Director  of  HOGANSAC,  telephone 
(713)  671-5199,  or  Commander  Paula 
Carroll,  Executive  Secretary  of 
HOGANSAC.  telephone  (713)  671-5164. 
SUPPLBCNTARY  MFORMATKM:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  2. 

Agenda  of  the  Meeting 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  (HOGANSAC).  The 
tentative  agenda  includes  the  following: 

(1)  Opening  remarks  by  the  Executive 
Director  (CAPT  Eldridge)  and  chairman 
(Tim  Leitzell). 

(2)  Discussion  on  the  ACOE  proposal 
and  comments  from  the  floor. 

Pnicedaral 

All  meetings  are  open  to  the  public. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings. 

Information  on  Senices  far  Hv.. 
Handicapped  A 

For  information  on  tacilitiej^  ^, 
services  for  the  handicapped  orto 
request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  Octobn  29. 1907. 
T.W.Ioaiah, 

Bear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District 
(FR  Doc.  97-30366  FUed  11-17-97;  8:45  ami 
I  oooc  4eia-i4-« 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program:  Naplaa  Municipal  Airport, 
FL 


agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  competibility 
program  submitted  by  the  Qty  of  Naples 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pubbc  Law  96-193)  and  14 
CFR  Part  150.  These  findings  are  made 
in  tecognition  of  the  description  of 


Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  9&-52  (1980).  On 
April  2, 1997,  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
the  City  of  Naples  under  Part  150  were 
in  compliance  wnth  applicable 
requirements.  On  September  29, 1997, 
the  Administrator  approved  the  Naples 
Municipal  Airport  noise  compatibility 
program.  Most  of  the  program  meesures 
were  fully  approved.  Four  (4)  measures 
was  partially  approved  and  one  (1) 
measure  was  disapproved. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Naples  Municipal 
Airport  noise  compatibility  program  is 
September  29, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Tommy  J.  Pickering,  P.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  5950  Hazeltine 
National  Drive.  Suite  400.  Orlando, 
Florida  32822,  (407)  812-6331. 
Extension  29.  Docimients  reflecting  this 
FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPUEMGNTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Naples 
Municipal  Airport,  effective  September 
29, 1997. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  th9|neasures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affiscted  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measure  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
reconunendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act,  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 


b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  ardund  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  imdue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  ofaeronautical  users, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government; 
and 

d.  I^rogram  measures  relating.to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Orlando.  Florida. 

The  Qty  of  Naples  submitted  to  the 
FAA  on  March  24. 1997.  updated  noise 
exposure  maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  frtim  April  3, 1995  through 
March  21, 1997.  The  Naples  Municipal 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  April 
2. 1997.  Notice  of  this  determination 
was  published  in  the  Federal  Register. 

The  Naples  Municipal  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2002.  It  was  requested  that  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
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described  in  Section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  April  2, 1997.  and  was 
required  by  a  provision  (rf  the  Act  to 
approve  or  disapprove  the  program 
within  180-days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  poiod  shall 


be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  piogram  contained 
fifteen  (15)  propmal  actions  for  noise 
mitigation  on  and  off  the  airport  The 
FAA  completed  its  review  and 
detnmined  that  the  procedural  and 
substantive  requiranents  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 


overall  program,  theiefera,  was 
approved  by  the  Administntor  effective 
Septendwr  29. 1997. 

Outright  approval  was  granted  for  ten 
(10)  of  the  fifteen  (15)  specific  program 
measures.  Four  (4)  measures  wren 
partially  a{^roved  and  one  (1)  measure 
was  dimpproved.  The  approval  action 
i  bsr  the  following  program  controls: 


^4oise  abatement  measore 


Description 


NCP 


OPERATIONAL  MEAStmeS 


7.2.1    Preierenlial  Runway . 


7.2.2    FKgM  Precaduras 


7.2.3  Flghl  Paths 


7.Z4    HeHcoplefs 


It  is  rsoonunended  that  ttie  exisiingprelerential  runway  measure  to  maidmize 
the  use  of  Runway  4  for  dspailuras  and  Runway  22  for  antwris  for  airoalt 
with  dapartura  noisa  levels  SMsaeding  76.4  EPNdB  lo  continued  in  order  to 
take  advantage  of  the  kiw  senaNMly  to  noise  of  Itie  commerciBMnduafeM 
devetopment  tocalad  northeast  of  the  airport  Implementatien  is  based  on 
plot  educalton  and  pToferenlial  runway  aaeignment  by  the  air  aafic  controf- 
lers  v^ien  ttte  taMMr  Is  open.  FAA  Adkm:  Approved. 

This  measure  raoommends  elminatton  of  the  esisling  reeWebon  to  initiai 
dimb  sHNudae  on  dapartura  from  Naples  Munk:ipii  Airport  (APF)  to  24)00' 
above  sea  level  (ASL).  FAA  Adton:  Oisappraved.  This  meeaure  wil  not 
have  a  signNteant  noise  reductkst  In  addWon.  K  couU  imeifara  with  air  traf- 
Ic  safety  and  etlk:iency  because  the  sMuda  ImR  is  inNi^  necessary  to 
snaura  ssparatkin  from  other  traSc  in  the  asaa  and  is  removed  by  the  oon^ 
vnjttm  wnvn  inv  mmcsWBn  m  foOBr  Kmwneo  9no  8ipMion  n  WKf&una, 

Revised  Viaual  FIgM  Ruise-(yFR)  noise  abatement  departure  NgM  paths 
have  been  proposed  for  each  nsiway  at  the  airport  to  reduce  noise  by 
moving  trafRc  away  from  dsvetppedafeas. 

Runway  4  early  M  turn.  Aireralt  would  fly  just  to  the  eest  of  Airport-Puling 
Road  and  wouM  avoid  Itie  rsadsntlal  uiriiiiiurities  in  the  area. 

Runway  22— right  lum.  AircraR  woukf  move  away  ftwn  the  maiodly  of  the 
resider^iai  dweHngs  which  are  located  soirfiiwsat  of  ttw  airport. 

Runway  13— early  Ml  turn.  TMs  track  turns  aircraft  Just  north  of  Davis  Boule- 
vard, away  from  the  reskfential  dawstapment  south  of  Davis. 

Runway  31— the  eaiettog  departure.  wNh  a  right  turn.  wouU  impact  the  ieaat 
number  of  people  due  to  the  fact  that  the  aircraR  do  not  overfly  the  ooasi- 
ana  wnn  as  oanaay  paciwao  rearaanaai  unv. 

The  FAA  must  atoo  devetop  praoedurea  whkii  alkwv  the  pitols  to  fly  theee 
pieferied  NHjM  paths.  This  is  typksly  accomplished  through  SIDs  or 
STARa.  wNeh  are  depertura  or  anlvaL  paths  deflned  by  radto  navigatton 
akJa.  CunanI  ayatema  anch as  the  VOR, tocated  on  and  otrthe  airport  af- 
raady  provide  Ihia  capebWy,  tml  ne#Br  tedNwiogy  has  even  graalsr  prom- 
iaa  Two  newer  ayalams.  the  Qtabal  PoaittonIng  Syatam  {QPS)  and  Trana- 
pondar  Landb)  SyMam  (TL8)  oouU  be  uaed  to  deflne  compiai  cwved  ap> 
proach  or  departure  paiha  whteh  ooukl  be  uaed  to  keep  aksrall  away  from 
deneely  popuiatad  reeklentiai  aiaaa.  The  NAA  has  appfled  for  state  grants 
to  hwtal  the  TLS  system  by  the  end  of  the  flecal  year  1997.  FAA  Aotton: 
Approved  in  part  as  a  voksitary  measure.  The  recommended  noiae  abater 
merit  dsparture  flight  pattis  are  approved  aa  vokjntary.  The  meaaure  is  dto- 
approvad  ki  part,  for  purpoeee  of  Part  ISO.  tor  that  portton  of  the  propoeal 
whtoh  lecommenda  uae  of  the  OPS  and  TLS  to  deflne  confileii  curved  ap- 
preach  and  deperture  paths,  pendkig  aubmiseton  of  addWond  kitormetton 
dsscfWng  the  noise  benefits  of  these  technques  when  teohnotogy  be- 


lt is  rsoommended  that  the  axisBng  neiss  abatement  measures  for  helh 
copters  be  continued  kwkjdkig  modMcatfon  of  taito-off  areas  to  implement 
common  cenli^lJteU  departure  areas  and  educatton  of  heliooptof  pflots. 
HeHoopler  pilots  have  agreed  to  depert  kom  midfleld,  rather  than  runway 
ends,  ki  order  to  oblaki  as  much  aNilude  as  possMe  before  dapartmg  the 
akport  and  heteopters  win  foflow  the  fixed  wkig  routes  on  the  erosewtod 
njnway.  The  Nepies  Airport  Authority  (NAA)  will  makitakt  contact  with  ptfol 
operators  to  mocHy  these  procedures,  if  necessary,  and  work  out  addttkmal 
issues  as  they  arise.  FAA  Actfon:  Approved  as  a  vokmlary  meesurs. 


Pagea  3-3  to  3-«  wd  7-1: 
Tabtes  3-1  to  3-3, 3-16.  7- 
1  and  7-2;  and  Figuraa  »-1 
«)d3-^ 


Pages  3-12,  3-13.  and  7-3; 
Figurs  3^:  and  Tafalee»-«. 
3-16  and  7-2. 


Pages  3-16  to  3-31.  7-3  and 
7-4;  Tabtaa  3-8  to  3-1i,  3- 
16  and  7-2;  and  Figuraa  3- 
5  to  315. 


Pages  3-31.  3-32  and  7-4; 
and  Tables  3-7, 3-16.  7-^ 
and  7-2. 
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Nois«  abatement  measure 


7.2.5    Use  Restrictions  ... 


72.6    Ground  ^to«se 


Description 


This  following  measures  were  adopted  by  ordinance  etfective  May  15,  1996, 
and  are  proposed  for  FAA  approval  in  this  Part  150  docunwnt.  Ttie  meas- 
ures indude:  a.  nighttime  elimination  of  Stage  1  aircraft  use  of  ttie  airport; 
b.  voluntary  curfew  of  Stage  2  and  3  jets  during  nighttime  hours;  c.  future 
nighttime  elimination  of  Stage  2  aircraft  after  the  beginning  of  the  year 
2000.  which  is  the  target  for  the  federal  phase-out  of  Stage  2  aircraft 
weighing  greater  than  75,000  pounds.  These  restrictions  would  not  appiy  to 
emergefx:y  flights,  medical  or  government  flights,  or  other  flights  whidi  are 
for  the  benefit  of  public  health,  safety,  and  welfare.  A  Part  161  study  may 
be  appropriate  or  required.  FAA  Action:  a.  Approved,  with  respect  to  the 
Stage  1  ban.  The  airport  operator  has  submitted  supplemental  infomiation 
by  letter  dated  July  31,  1997,  which  has  been  made  part  of  this  ROA,  to 
support  that  Stage  1  operators  have  been  successfully  able  to  comply  with 
this  measure.  The  UCP  states  that  this  measure  would  reduce  the  popu- 
lation impacted  within  the  DNL  65dB  noise  contour  from  158  to  0  for  the  5- 
year  time  frame.  This  measure  has  been  in  effect  since  May  1996  with  no 
apparent  concern  by  affected  operators  regarding  undue  burden  on  inter- 
state or  toreign  commerce  (see  supplemental  information  sutxnitted  by  air- 
port operator).  However,  should  impacts  on  air  commerce  occur  wtvch  carv 
not  be  foreseen  at  the  time  of  this  approval,  the  FAA  will  reevaluate  this 
determination  in  view  of  new  factual  information  lo  ascertain  whether  it  still 
meets  the  standards  for  Part  150  approcal  or  wtiether  approval  should  be 
withdrawn  in  accordance  \wrth  section  105.35(d)(6).  b.  Disapproved  for  pur- 
poses of  Part  150  pending  submission  of  sufficient  information  to  make  an 
intormed  analysis  with  respect  to  the  voluntary  curlew  of  Stage  2  and 
Stage  3  jets  during  nighttime  hours.  Although  noise  ber>efits  of  ttte  vot- 
untary  curfew  may  be  "intuitive",  the  NCP  does  not  provide  noise  benefits 
for  this  measure.  Truly  voluntary  operational  measures  affecting  Stage  2 
and  Stage  3  aircraft  are  not  subject  to  14  CFR  Part  161.  However,  any 
changes  to  the  method  of  implementation  which  may  affect  whettier  this 
measure  is  voluntary  would  be  subject  to  appiicabie  procedures  contained 
in  14  CFR  Part  161 .  c.  Disapproved  with  regiard  to  the  mandatory  Stage  2 
phasaout  to  begin  the  year  2000,  perxJing  satisfactory  compliance  with  14 
CFR  Part  161,  and  pending  sutxnittal  of  additionai  information  to  make  an 
infcxmed  anafysis.  The  Federal  phaseout  applies  to  aircraft  weighing  great- 
er than  75.000  pounds.  The  f^P  states  that  "Significantly  less  than  1  per- 
cent of  all  corporate  jet  operations  at  APF  are  in  aircraft  with  maximum 
gross  takeoff  weights  over  75.000  pounds."  Part  161  requires  separate 
analysis  of  restricttons  on  Stage  2  aircraft  weighing  less  than  75,000 
pounds;  in  addition,  ttie  burden  on  commerce  has  not  been  presented  nor 
are  the  noise  impacts  versus  the  benefits  of  this  measure  presented. 

It  is  recommended  that  the  existing  ban  on  nighttime  (bet¥«en  10:00  p.m. 
and  7:00  am.)  maintenance  runups,  effective  May  15,  1996.  and  the  des^ 
ignated  locations  and  onentations  recommended  for  maintenance  and  pre- 
flight  runups  for  turboprop  aircraft  be  continued.  Operators  may  request 
permission  from  airport  management  to  conduct  a  maintenance  ninup  dur- 
ing the  restricted  hours  under  exceptional  ctrcumstarx»s.  For  example,  an 
operator  may  require  the  aircraft  for  an  early  morning  departure,  wtiich 
would  have  to  irx;ur  a  substantial  delay  if  the  runup  couki  not  be  conducted 
until  after  7:00  a.m.  For  such  approval,  management  may  set  limits  on  ex- 
actly when  and  where  the  runup  would  be  oonductad,  and  limit  duration  of 
the  mnup  and  the  power  settings  used.  Maintenance  or  pre-fiight  mnups 
for  turtxiprop  aircraft  should  be  conducted  at  one  of  the  locatnns  shown  on 
Figure  3-19  in  the  NCP  document  and.  as  wind  conditions  permit.  shouW 
be  oriented  to  the  north  or  northeast.  This  wiH  abate  ground  noise  levels  in 
the  community.  especiaMy  at  times  when  background  noise  levels  are  very 
low.  FAA  Action:  Approved.  FAA  approval  is  given  in  conskleratk>n  of  ttie 
exceptions  available  to  aircraft  opertrtors.  This  measure  has  been  in  effect 
since  May  1995.  New  Information  which  may  become  availat>le  to  tt>e  FAA 
which  demonstrates  that  this  measure  couU  Impact  total  number  or  hours 
of  Stage  2  or  Stage  3  aircraft  operations  may  make  this  measure  subject  to 
applicable  requirements  of  14  CFR  Part  161. 


NCP  pages 


Pages  3-32  to  3-42  and  7-4; 
Tables  3-12  to  3-14.  3-16 
and  7-4;  and  Figures  3-16 
and  3-17);  supplemental  irv 
formatk)n  sut>mitted  from 
NAA  by  letter  dated  July  31, 
1997. 


Pages  3-43  to-3  45;  Tables 
3-16.  7-1  and  7-2;  and  Fig- 
ures 3-18  and  3-17. 
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Noise  abaiemerrt  measure 


Descrlplton 


NCP  pages 


LAND  USE  MEASURES 


7.3.1     Land  Acquisitkxi  


7.3.2    Easements 


7.3.3    Zoning/Lind  Use  Plart- 
ning. 


7.3.4    Fair  DIsctosure 


This  measure  recommends  larxl  acquisition  in  Rock  Creek  Campground  and 
residential  or  vacant  uses  in  the  Naples  Villas  area  to  devetop  a  compatibte 
buffer  when  no  other  land  use  strategy  is  appropriate.  FAA  Action:  Ap- 
proved under  14  CFR  Part  150  with  reelect  to  noncompatible  land  uses 
within  tf>e  noise  contours  of  the  official  noise  exposure  maps  as  provkled  in 
ttw  Aviation  Safety  and  Noise  Abatement  Act  and  14  CFR  Part  150.  Some 
of  these  areas  may  be  outskto  of  the  noise  contours,  in  which  case  they 
woukl  be  outside  the  parameters  of  this  Part  150  approval.  However,  the 
FAA  would  encourage  local  government  to  exercise  its  prerogative  to  es- 
tablish noise  buffers  that  meet  kx:ally  determined  needs.  Vacant  land  is 
deemed  compatible  under  14  CFR  Part  150  unless  It  is  demonstrated  that 
there  is  imminent  danger  of  it  t>efng  devekiped  noncompatit>ly. 

This  measure  recommends  the  purchase  of  easements  for  honrtes  in  the 
Naples  Villas  area  and  the  consktoration  of  easements  for  Rock  Creek 
Campground  lo  provide  an  adequate  buffer  of  compatible  uses  around  the 
airpon  FAA  Actwn:  Approved  under  14  CFR  Part  150  with  respect  to  non- 
compatible  land  uses  within  the  noise  contours  of  the  offidai  noise  expo- 
sure maps  as  provided  in  the  Aviatnn  Safety  and  Noise  Abatement  Act 
and  14  CFR  Part  ISO.  Some  o(  these  areas  may  be  outside  of  the  noise 
oontoufs.  in  whKh  case  tf>ey  wouM  be  outside  the  parameters  of  this  Part 
150  approval.  However,  ttie  FAA  wouU  encourage  local  government  to  ex- 
ercise its  prerogative  to  establish  noise  buffers  that  meet  locally  determined 
needs.  Vacant  land  is  deemed  compatible  under  14  CFR  Part  150  unless  it 
is  demonstrated  that  there  is  imminent  danger  of  it  being  devetoped  nort- 
compatibly. 

The  NAA  has  adopted  the  DNL  65dB  noise  contour  as  the  threshokj  of  in- 
compatliility  tor  resklential  areas,  but  for  zoning  and  land  use  planning  this 
measure  recommends  that  the  area  writhin  the  DNL  60dB  noise  contour 
apply  the  same  standard  as  Part  150  recommends  for  the  DNL  65dB  noise 
contour  as  a  buffer  to  ensure  that  resklential  and  noise  sensitive  uses  are 
not  devetoped  too  ctose  to  the  Airport.  FAA  Actkxi:  Approved.  This  is  within 
the  auttx>rity  of  ttie  \ocai  land  use  planning  jurisdictk>ns. 

It  is  recommended  that  a  Fair  Oisctosure  Program  be  devetoped  to  educate 
potential  home  buyers  of  the  airport  arxJ  its  flight  paths  tfin>ugh  voluntary 
cooperation  from  realtors,  lenders,  property  maragers.  and  tocal  govem- 
merlt  staff  so  all  potential  resklents  who  woukJ  be  tocated  atong  the  flight 
paths  for  the  runways  wouM  be  aware  of  t^ieir  tocatton.  This  measure  irv 
dudes  ttie  devetopment,  publtoation  and  distribution  of  information  regard- 
ing airport  noise  and  operattons.  FAA  Actton:  Approved. 


Pages  5-2  to  5-6  and  7-5; 
Tables  5-2  and  7-3;  and 
Figures  4-2  and  5-1. 


Pages  5-7,  5-8  and  7-5;  Ta- 
bles 5-2  and  7-3;  and  Fig- 
ures 4-2  and  5-1. 


Pages  5-10  to  5-12  and  7-5; 
Tables  5-2  and  7-3;  and 
Figure  5-2. 


Pages  5-13,  5-14  and  7-6; 
and  Tables  5-2  and  7-3. 


CONTINUiNQ  PROGRAMS  MEASURES 


7.4.1    Noise  Abatement  Officer 


7.4J2    Noise  Compatibility  Ad- 
visory Committee. 


7.4.3    Noise  Monitoring  Pro- 
gram.    . 


7.4.4    Public  Informatton  Pro- 
gram. 


7.4.5    NCP  Review,  Evahja- 
tton,  and  Ravistoa 


It  is  recommended  that  the  htoise  Abatement  Officer  position  currently  being 
filed  by  staff  with  additional  resporwbilities  at  the  Airport  tie  continued.  This 
person's  responsibilities  indude  oversight  of  the  implementation  of  aH  noise 
abatement/land  use  compatibility  programs  as  well  as  investigatton  of  noise 
complaints  FAA  ActkMi:  Approved. 

This  measure  recommerxJs  the  implementatton  of  a  noise  compatibility  advi- 
sory committee  with  membership  consisting  of  representatives  of  airport 
users  and  tenants,  tocal  officials,  area  businesses,  area  resklents,  and  Air- 
port manag^nenL  This  will  be  an  advisory  committee  to  provkle  feedback 
regarding  noise  issues  and  represent  all  interests  on  and  around  the  airport 
FAA  Action:  Approved. 

This  measure  recommends  ttie  implementatton  of  a  noise  monitoring  program 
and  the  purchase  (or  rentaQ  of  a  portable  noise  monitor  and  associated 
computer  sofhware  and  hardware.  Resklents  surrounding  the  Airpon  can 
assist  the  noise  abatement  officer  by  provkling  sites  for  noise  monitoring 
FAA  Actton:  Approved. 

The  devetopment  and  implementatkm  of  a  public  informatton  program  Is  rec- 
ommended to  provkle  the  publto  with  informatton  whtoh  makes  them  aware 
of  ttie  efforts  of  the  Airport  management  to  address  their  concerns.  One 
measure  whtoh  nvoukl  continue  is  the  newsletter  which  is  routinely  pub- 
lished by  the  NAA.  FAA  Actton:  Approved. 

This  measure  recommends  that  the  Noise  Compatibility  Program  be  reviewed 
and  evaluated  on  a  regular  basis  to  measure  performance  against  goals. 
The  Part  150  will  t)e  updated  every  five  years  or  sooner  if  appltoable.  FAA 
Actton:  Approved. 


Pages  2-3,  6-1  and  7-^;  and 
TaUe7-4. 


Pages  6-1  and  7-6;  and  Table 
7-4. 


Pages  6-2  and  7-6;  and  Table 
7-4. 


Pages  6-2  and  7-6;  and  Table 
7-4. 


Pages  6-2  and  7-6;  and  TaUa 

7-4. 
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These  detarminations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
hy  the  Administrator  on  September  29, 
1997.  The  Record  of  Approval,  as  well 
as  other  evsluation  materials  and  the 
docimients  comprising  the  submittal, 
are  available  for  review  at  the  FAA 
office  listed  above  and  at  the 
administrative  office  of  the  Qty  of 
Naples. 

Issued  in  Oriaado.  Florida  on  October  22. 
1997. 
GkarlM  E.  Blair. 

ManagBT.  Orlando  AirpottM  OWrict  Office. 
[FR  Doc.  97-30228  Filed  11-17-97;  8:4S  am] 


DEPARTMEWr  OF  TRANSPOflrTATION 

Fedarai  Avtadon  AdwIntoUation 
Tarmiiwtton  of 'Envlfoowiawtal  Iwyct 


Alfpof^  Waal  Pain  Baaoh,  Fw 

AOEMCrt:  Federal  Aviation 
Administration,  DOT. 
ACTXM:  Notice  of  termination. 

aUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advertise  to  the  public  that  the 
environmental  impact  statemant  for  the 
proposed  extension  of  Rimway  9L-27R 
to  10,000  feet  at  Fabn  Beach 
International  Airport  has  been 
terminated.  The  FAA  will  continue  the 
environmental  process  for  the  proposed 
extension  of  Rimway  9L-27R  to  10,000 
feet  as  an  environmental  assessment 
(£A).  This  is  consistent  with  the 
previous  Notice  of  Intent  which  was 
published  in  the  Federal  Register  on 
March  12. 1996.  as  well  as  within  the 
information  presented  during  scoping. 
FOA  FURTXER  MFOMIAT10N  CONTACT:  Mr. 
Bart  Vemace,  Federal  Aviation 
Administration.  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Drive.  Suite  400,  Orlando.  Florida 
32822,  (407)  812-6331,  extension  27. 
SUPPLaCNTART  INFOMfUmON:  This 
notice  announces  that  the  FAA  will 
terminate  the  Environmental  tmpa^ 
Statement  and  continue  the 
environmental  process  as  an 
Environmental  Assessment  for  a 
proposed  project  to  lengthen  Runway 
9L-27R  at  the  Palm  Beach  International 
Airport  (FBI)  to  10,000  feet  for  air 
carrier  aircraft  use.  The  decision  to 
terminate  the  EIS  and  continue  the 
environmental  process  as  an  EA  was 
based  on  the  preliminary  environmental 
analysis  which  depicted  no  significant 
impact  in  any  environmental  impact 
category.  The  Palm  Beach  County 
Department  of  Ai'P*''^  ^iU  prepare  the 


draft  EA  document,  make  the  draft  EA 
document  available  to  the  public  and 
governmental  agencies  for  comment, 
ofiisr  the  opportunity  for  a  public 
hearing  and  submit  the  EA  document  to 
the  FAA  for  the  appropriate 
environmental  decision. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
beading.  POM  FURTHER  MPORMATIOW 
CONTACT. 

Issued  in  Oriando.  Florida.  November  7. 
1997. 

W.DaaaSteli«ar. 

Acting  Manager,  Oriando  Airports  DutrM 

Office. 

[FR  Doc.  97-30214  Filad  ll-17-a7: 8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
r'aoarai  Avwnon  MamtnisiiaHun 
Aviatfon  RutomaUng  Adwiaory 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  meeting. 


r:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  traffic  issues. 
DATES:  The  meeting  will  be  held  on 
December  8.  1997,  at  10:00  a.m. 
AOORESSES:  The  meetiag  will  be  held  at 
the  Air  Traffic  Control  Association 
Headcpiarters,  2300  Clarendon  Blvd., 
Suite  711.  Arlington.  VA. 
FOR  FURmER  MF0RMAT10N  CONTACT:  Ms. 
Heather  Thorson.  Transportation 
Regulations  Analyst,  Airmen  and 
Airspace  Rules  Division.  Office  of 
Rulemaking  (ARM-107),  800 
Independence  Avenue.  SW. 
Washington,  DC  20591.  Telephone: 
(202)  287-7470;  FAX:  (202)  267-5075. 
SUPPt^KNTARY  MFOHMATION:  Pursuant 
to  section  10(aM2)  of  die  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  U),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee.  This 
meeting  will  be  held  on  December  8, 
1997,  at  10:00  aun.,  at  the  Air  Traffic 
Control  Association  Headquarters,  2300 
Clarendon  Blvd.,  Suite  711,  Arlington, 
VA. 

The  agenda  for  this  meeting  will 
include  an  update  and  discussion  on 
Special  Visual  Flight  Rules  (VFR) 
tasking. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 


arrangements  in  advance  to  preamit  oral 
statements  at  the  meeting  or  may 
presoit  written  statements  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contenting  the  person  listed  under  the 
heading  POR  FURmERMPORMATKM 
CONTACT. 

Issued  in  Washington.  DC  tm  November  10, 
1997. 

■aslMUCMrithnn^ 
AeaittaittSiacativelKrectorfprAirTtaffie 
lamea.  Aviation  RuleatakiagAdvimKy 
Coauuittem. 

(FR  Doc  97-30213  Filad  ll-17-a7t  8:43  am) 
I  COOK  4ei«-is-« 


DEPARTMENT  OF  TRANSPORTATION 

Fadafal  AvIaHon  AdMlnialfaUon 

Nolloa  of  Inlant  To  Ruia  on  A^pMcaUon 
ft7-q2  I  00  SPWTolmpoaaa 
PaaaanQar  FaclHty  Ctwiyv  iP^^  "^ 
Spanoar  Munldpai  Aliport,  Spanoar,  lA 


AOENCY:  Federal  Aviation 
Administration,  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Spencer 
Municipal  Airport  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Fait 
158  of  the  Federal  Aviation  Regulatians 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foUoMong 
address:  Federal  Aviation 
Administration.  Central  Region, 
Airports  Division,  601  E.  12th  Street, 
Kansas  City.  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Donna  M. 
Fisher,  City  Qerk,  Spencer.  Iowa,  at  the 
following  address:  City  of  Spencer,  418 
2nd  Avenue  West,  Spencer,  Iowa  51301. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Spencer  under  section  158.23  of  Part 
158. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Loma  K.  Sandridge.  PFC  Program 
Manager.  FAA.  Central  Region,  601  E. 


y 
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12di  Street.  Kansas  Qty,  MO  64106. 
(816)  426-4730.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  arORMATWN;  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  the  Spencer  Municipal  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  4, 1997,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  City  of 
Spencer,  Iowa,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Pert  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  Fehruvy  14, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January.  2003. 

Proposed  charge  expiration  date: 
September,  2011. 

Total  estimated  PFC  revenue: 
$128,500. 

Brief  description  of  proposed  project: 
Purchase  snow  removal  equipment  and 
construct  equipment  storage  building. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  POR  FURTHER 
WPORMATKM  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
aOd  other  docimients  germane  to  the 
application  in  person  at  the  Qty  of 
Spencer,  Iowa. 

Issued  in  Kansas  Qty,  Missouri  on 
November  5, 1997. 

George  A.  Hendon, 

Manager,  Airports  Division,  Central  Region. 

|FR  Doc.  97-30229  Filed  11-17-97;  8:45  am] 

SHJJNQ  OOOS  4»10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Tranait  Administration 

Envlrenmantal  Impact  Statamant  on 
tha  Propoaad  Cantral  Ugtit  Rail  Trenatt 
Una  Balwaan  North  Seattle  (Northgata) 
and  SaaTac  WA 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement 

SUMMARY;  The  Federal  Transit 
Administration  (FTA)  and  the  Central 
Puget  Sound  Regional  Transit  Authority 


(RTA)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
RTA  will  also  ensure  that  the  EIS 
satisfies  the  requirements  of  the 
Washington  State  Environmental  Policy 
Act  (SEPA).  The  FTA  will  be  the  NEPA 
lead  agency.  The  RTA  will  be  the  SEPA 
lead  agency.  Ck>rTMor  alternatives  were 
evaluated  in  a  SEPA  plan-level  EIS 
(1993)  and  in  a  Major  Investment  Study 
(1997). 

The  EIS  will  evaluate  the  Central 
Li^t  Rail  Transit  (LRT)  Project  and 
alignment  alternatives  in  the  23-mile 
long  corridor  between  North  Seettle 
(Northgate)  and  SeaTac,  Washington. 
The  proposed  Onttal  LRT  Project  is 
intended  to  provide  light  rail  transit 
service  between  key  activity  centers 
along  the  corridor,  including  the 
region's  three  largest  employment 
centers,  many  major  institutions,  dense 
residential  neighborhoods,  and  regional 
destinations,  such  as  Sea-Tac 
International  Airport 

The  study  area  also  includes  several 
sites  for  a  proposed  LRT  vehicle  storage 
and  maintenance  facility.  In  addition, 
the  EIS  will  evaluate  the  no-build 
alternative  and  any  new,  reasonable 
alternatives  within  the  corridor 
generated  throueh  the  scoping  process. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal, 
state,  regional,  and  local  agencies.  Six 
public  scoping  meetings  will  be  held,  as 
well  as  one  inter-agency  scoping 
meeting.  See  DATES  below  for  details. 
DATES:  CbiTune/it  Due  Date:  Written 
conunents  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  the  RTA  by  January  5. 1998.  See 
ADDRESSES  below.  Oral  comments 
should  be  made  at  one  of  the  six  public 
scoping  meetings  scheduled  below. 
Scopirig  Meetings:  Public  scoping 
meetings  will  be  held  on  the  following 
days  and  locations: 

Tuesday.  December  9,  1997,  trom  4:00  pjn. 

to  9:00  p.m..  Kane  Hall.  Walker  Ames 

Room,  University  of  Washington  Campus, 

Seattle,  WA 
Wednesday,  December  10, 1997,  from  4K)0 

p.m.  to  9:00  p.m..  Union  Station,  401  S. 

Jackson  Street,  Seattle,  WA 
Thursday.  December  11, 1997.  bom  4.-00  p.m. 

to  9K)0  p.m.,  Rainier  Community  Center. 

4600  36th  Avenue  South.  Seattle,  WA 
Saturday,  December  13, 1997,  from  9K)0  a.m. 

to  12:00  noon.  Seattle  Central  Community 

College,  1701  Broadway,  Room  1110. 

Seatde,  WA 
Saturday,  December  13. 1997,  from  1:30  pjn. 

to  5:00  p.m.r  Foster  High  School  Conunons, 

4242  S.  144th  Street,  Tukwila.  WA 
Wednesday,  December  17, 1997,  from  4  KM 

p.m.  to  9:00  pan.,  Tyee  High  School 


Auditarium.  4424  South  iseth  Street. 
SeaTac  WA 

A  scoping  meeting  for  governmental 
agencies  will  be  held  on  Monday, 
December  8, 1997.  between  1:00  p.m. 
and  4:00  p.m.  at  the  RTA,  1100  2nd 
Avenue,  Suite  500,  Seettle,  WA  98101- 
3423.  All  the  locations  for  the  scoping 
meetings  are  accessible  to  people  with 
disabilities.  People  with  special  needs 
should  contact  the  RTA  at  the  address 
below  or  by  calling  (206)  684-6776.  A 
TUD  nimiber  is  also  available:  (206) 
684-1394. 

Scoping  meetings  will  be  held  in  an 
"open-house"  format  Project 
representatives  will  be  available  to 
discuss  the  project  throughout  the  entire 
meeting.  Informational  diiplays  and 
written  materials  will  also  be  available 
throughout  the  entire  meeting.  In 
addition  to  written  comments,  which 
may  be  made  at  the  meeting  or  es 
desioribed  below,  a  stenographer  will  be 
available  at  the  meeting  to  record  oral 
comments. 

AOOmSSES:  Written  comments  on  the 
project  scope  should  be  sent  to:  Perry 
Weinberg,  Environmental  Compliance 
Manager,  Regional  Transit  Authority, 
1100  Second  Avenue,  Suite  500,  Seattle, 
WA  98101-3423;  fax  number:  (206) 
689-3525. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
F.  William  Fort.  Transportation  Program 
Specialist,  Federal  Transit 
Administration,  Region  X,  915  Second 
Avenue,  Room  3142,  Seattle,  WA  98174; 
phone  number  (206)  220-4461. 

SUPPLEMBTTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  the  RTA  invite 
interested  individuals,  organizations, 
and  federal,  state,  regional  and  local 
agencies  to  participate  in  defining  the 
alternatives  within  the  corridor  to  be 
evaluated  in  the  EIS  and  identifying  any 
significant,  social,  economic,  or 
environmental  issues  related  to  the 
altiematives.  An  Environmental  Scoping 
Information  Report  describing  the 
project,  the  proposed  alternatives,  the 
impact  areas  to  be  evaluated,  the  public 
involvement  program  and  the 
preliminary  project  schedule  has  been 
prepared.  You  may  request  a  copy  of  the 
report  by  contacting  the  person 
identified  above  in  the  section  FOR 
FURTHER  mPORMATKM  CONTACT.  Scoping 
comments  may  be  made  orally  at  the 
public  scoping  meetings  or  in  writing. 
See  DATES  above  for  locations  and  times, 
and  see  the  ADDRESSES  section  above  for 
written  comments.  During  scoping, 
comments  should  focus  on  identifying 
specific  social,  economic,  or 
environmental  impacts  to  be  evaluated 
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and  suggesting  alternatives  that  aie 
more  cost-effective  or  have  fewer 
environmental  impacts  while  achieving 
similar  transit  objectives. 

Scoping  materials  will  be  available  at 
the  meeting  or  in  advance  of  the 
meeting  by  contacting  the  RTA  at  (206) 
6^4-6776.  If  you  wish  to  be  placed  on 
the  mailing  list  to  receive  further 
information  as  the  project  proceeds, 
please  contact  the  following  at  the  RTA: 
Ron  Endlich.  LRT  North  Corridor 
Manager  (206)  684-1634  or  Jonathan 
Jackson,  LRT  South  Corridor  Manager 
(206) 684-6773. 

IL  D— cription  of  Study  Area  and 

PlUfBCt  NflMl 

The  Central  LRT  Project  Study  area  is 
a  north-south  corridor,  approximately 
23  miles  long  between  the  Northgate 
area  in  north  Seattle  and  SeaTac. 
Washington.  The  Central  LRT  Project 
will  include  a  partially  grade-separated, 
double-tiack  l^t  rail  line  en  new  right- 
of-way.  Conventional  LRT  low-floor 
vehicles  are  expected  to  be  used. 
Service  is  expected  to  operate  every  6 
minutes  in  peak  periods  and  every  8 
minnffw  in  off-peak  times.  18  to  20 
hours  a  day,  seven  days  a  week. 

A  total  of  21  LRT  stations  are 
proposed  to  serve  the  major  transit 
markets  of  Northgate.  the  University 
District.  Capitol  Hill.  First  Hill, 
downtown  Seattle.  Southeast  Seattle, 
and  the  cities  of  Tukwila  and  SeaTac 
Light  rail  service  will  operate  through 
downtOMm  Seattle  in  the  existing  transit 
tiumel.  Bus  transfer  facilities  will  be 
provided  at  each  LRT  station.  Transfers 
to  planned  commuter  rail  service  will 
take  place  at  several  selected  stations. 

IIL  AHamaUvas 

The  alternatives  proposed  for 
evaluation  include  a  variety  of 
alignment  alternatives  for  different 
segments  of  the  corridor.  In  addition, 
various  track  profiles  will  be  evaluated 
throughout  the  study  area.  Profile* 
include  tunnel,  surfece  and  aerial 
sections. 

Beginning  from  the  south,  in  the 
SeaTac  segment  two  route  alignment 
alternatives  will  be  evaluated.  One  route 
follows  International  Blvd.  (State  Route 
99)  from  S.  200th  Street,  north  past  Sea- 
Tac Airport  to  the  intersection  with  SR- 
518.  The  other  alignment  starts  from  the 
same  location  at  the  south  end  of  the 
Qty  and  follows  28th  Street,  using  Sea- 
Tac Airport  property  traveling  north  to 
connect  with  the  SR-9g  route. 

In  the  Tukwila  segment,  two 
alternative  alignments  will  be  evaluated. 
One  alignment  would  use  Pacific 
Highway  South  (State  Route  99) 
between  the  SeaTac  dty  limits  and 


Boeing  Access  Road.  The  second 
alignment  would  travel  east  from  State 
Route  99  along  State  Route  518  and 
continue  east  past  Southcenter  Mall. 
The  line  would  proceed  north  along 
Interurban  Avenue  to  1-5  at  Boeing 
Access  Road. 

In  the  southeast  Seattie  (Rainier 
Valley)  segment,  two  alignment 
alternatives  will  be  considered.  One 
follows  Martin  Luther  King.  Jr.  Way 
from  Henderson  Street  north  to 
McClellan  Street  The  other  follows 
Rainier  Avenue  South  between  the  same 
locations.  Various  combinations  of  these 
alignments  may  also  be  considered. 

Between  South  McClellan  Street  and 
the  Downtown  SeatUa  Transit  Txuinel. 
two  general  alignments  will  be 
evaluated.  One  alignment  would/un 
north  along  Rainier  Avenue  past  1-90, 
before  heading  west  to  connect  with  the 
existing  International  District  timnel 
station.  The  second  alignment  would 
explore  the  feasibility  of  tunneling 
under  Beacon  Hill,  beginning  just  west 
of  the  intersection  of  Rainier  Avenue 
and  Martin  Luther  King,  )r.  Way.  The 
route  would  connect  with  the  existing 
E-3  busway  at  South  Lander  Street  and 
would  travel  north  to  the  International 
District  tunnel  station. 

From  the  north  end  of  the  Downtown 
Seattie  Transit  Tuimel  to  the  University 
District,  two  alignments  will  be 
evaluated.  One  alignment  is  a  tunnel 
beginning  under  1-5  east  of  the  mti«Hng 
Convention  Place  tiumel  station.  The 
tunnel  would  loop  south  to  serve  First 
Hill,  then  continue  north  undm 
BroadMray  Avenue  and  10th  Avenue 
East.  The  tiuuiel  would  continue  under 
Portage  Bay  and  15th  Avenue  Northeast 
in  the  University  District  Another 
alignment  would  run  north  from  the 
Downtown  Seattie  Transit  Timnel  at  the 
WesUake  Station  underground  through 
the  Denny  Regrade  and  the  Seattle 
Center  areas.  The  route  would  continua 
northeast  through  south  Lake  Union  and 
the  Eastlake/Fairview  area,  adjacent  to 
1-5.  The  route  would  leave  the  tunnel 
north  of  SR-520  and  would  cross  the 
Ship  Canal  on  a  new  high-level  bridge 
parallel  to  the  existing  1-5  bridge.  The 
route  would  continue  east  along 
Campus  Parkway  and  reenter  a  tunnel 
under  the  University  District 

In  the  University  District  to  Northgate 
segment,  several  alternative  alignments 
will  be  considered  for  the  segment 
between  Ravenna  Boulevard  and  N.E. 
75th  Street  These  alternatives  include 
alignments  along  8th  Avenue  N.E.. 
Roosevelt  Way,  and  12th  Avenue  N.E. 

The  proposed  Central  LRT  Project 
also  includes  construction  of  an  LRT 
vehicle  storage  and  maintenance 
fedlity.  Alternative  locations  for  the 


facility  will  be  evaluated  in  the  City  of 
Tukwila.  near  Boeing  Access  Road  and/ 
East  Marginal  Way  South,  and  in 
Southeast  Seattle,  between  Boeing 
Access  Road  and  Hoidenon  Street 

The  No-Build  alternative,  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  those  currentiy  programmed, 
will  also  be  evaluated  in  the  EIS. 

IV.  PrabaUe  EfiBcta^otantial  Ifl^ada. 
forAnatyais 

The  PTA  and  RTA  plan  to  evaluate  in 
the  EIS  all  significant,  social,  economic, 
and  environmental  impacts  of  the 
alternatives.  Environmental  and  social 
impacts  proposed  for  analjrsis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parki^  impacts  near 
stations,  traffic  circulation,  visual 
impacts,  health  and  safety  impacts, 
impacts  on  cultural  and  archaeological 
resources,  impacts  on  wetland  and 
parkland  areas,  and  noise  and  vibration 
impact*.  The  impacts  on  natural  areas, 
rare  and  endangered  species,  and  earth, 
air  and  water  quality,  will  also  be 
covered.  The  impacts  will  be  evaluated 
both  for  the  construction  period  and  fic» 
the  long-term  period  of  operations. 
Reason^le  measures  to  mitigate  adverse 
impacts  will  be  identified. 

V.  FTA  PrDcedmaa 

The  Environmental  Impact  Statement 
(EIS)  and  the  Preliminary  Engineering 
(PE)  for  the  Central  Light  Rail  Transit 
Project  will  be  conducted 
simultaneously.  The  locally  piefiBned 
li^t  rail  transit  mode  and  its  general 
alignment  were  selected  previously  on 
the  basis  of  the  evaluation  in  the  Major 
Divestment  Study  (1997).  The  EIS/PE 
process  will  assess  the  social,  economic 
and  environmental  impacts  ef 
alternative  specific  alignments,  station 
locations  and  designs,  and  maintenance 
facility  locations  and  designs  to 
minimiM  and  mitigate  adverse  impacts. 
A  draft  EIS  will  be  published  and  made 
available  for  public  and  agency  review 
and  comment,  and  public  hearings  will 
be  held.  On  the  basis  of  the  draft  EIS 
and  the  comments  received,  the  RTA 
will  refine  the  project  design  and 
complete  preliminary  engineering  and 
the  final  EIS. 

Issued:  November  12, 1987. 
IWnM.KaoU. 
Regional  Admiiuttiator. 
(PR  Doc.  97-30212  Filed  11-17-97: 8:45  ara] 
I  coos  4•1•-s^# 
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DEPARTMEMT  OF  TRANSPORTATION 

Resesrch  end  SpecM  ProQfMns 
Administration 

Offlc*  of  Hazardous  lilatertals  Safety; 
NoUoe  of  Applications  for  Exemptions 

AQQiiCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
herdiy  given  that  the  OfiSce  of 
Hazardous  Materials  Safety  has  received 


the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  befow 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight.  3 — Cargo  vessel.  4 — Cargo 
aircraft  only,  5 — ^Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  December  18, 1997. 
ADDRESS  COMMENTS  TO:  Dockets  Unit 
Research  and  Special  Programs, 
Administration,  Room  8421,  DHM-30. 
U.S.  Department  of  Transportation, 
Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
commraits  is  desired,  include  a  self- 

New  Exemptions 


addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  (See  Docket 
Number)  are  available  for  inspection  at 
the  New  Docket  Management  Facility, 
PL-401,  at  the  U.S.  Department  of  " 
Transportation,  Nassif  Building,  400  7th 
Street,  SW.  Washington,  DC  20590. 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations.^. \. 
Act  (49  U.S.C  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  November 
12, 1997. 

J.  Snzamie  Hedgspedi, 

Director,  Office  of  Hazardous  ISateriait, 
Exemptions  and  Approvals. 


Apf>U«ti6n 

DontatNo. 

Applicant 

Regutaiions(s)  affected 

Nature  o(  exemption  thereof 

11986-N  

RSPA-er-^eei 

Russell-Stanley  Corp..  Red  Bank. 
NJ. 

48  CFR  178.601  (a)^)(c)  

To  authorize  the  transportalian  in 

oommerce  ol  certain  steel  and 

plastic  UN  dnjms  that  may  not 

comply  with  Vne  design  pertorm- 

American  Type  Culture  CoUection 

49  CFR  173.196, 178.609 

ance  stack  test.  (Modes  1,  2. 
3) 

11960-N  

RSPAr-97-d093 

To  authorize  the  transportation  n 

(ATCC),  RocfcvMe.  MD. 

commerce  of  Infectious'  sub- 
stances in  sntaR  quanOies  in 
glass,  plastic  vials  and  ampules 
in  mechanical  treezars.  (Mode 
1.) 

11981-M 

RSPA-97-3094 

The  Dexter  CoqxKation,  Electric 
Materials.  Division  Londonderry, 

49  CFR  173.28(b)(2) 

of  1H1    plastic  dnxns  without 

NH, 

V 

perlorming  the  lealqxoofness 
test  and  mariang  the  drums  as 
would  othenwise  be  required  by 
Sec.  173.28(b)(2).  (Model.) 

1198^-N  ....„ 

RSPA-97-3095 

WetMoto    Thermosystems,    Ina, 
Madison  Heights,  Ml. 

48  CFR  177.834  (1)(2)(i)  

a* 

To  authorize  the  manufacture. 
mart(  and  sale  of  cargo  heaters 
for  use  in  transporting  Class  3 
or  Division  2.1  hazardous  mate- 
rials in  enclosed  trudcs  or  trail- 
ers on  highway  vehicles.  (Mode 

1.) 
To  authorize  the  transportation  in 

11983-N  ..„.. 

RSPA-g7-3096 

Degussa  Corporation,  Ridgefield 

49  CFR  172.101,  T-37 

• 

Parte.  NJ. 

commerce  of  hydrogen  perox- 
ide, stabilized.  Division  5.1.  in 
concentrations  of  92%  which 
exceeds  the  authorized  72%,  in 
IM  port^)le  tanks.  (Modes  1 ,  3.) 

11987-*!  

RSPA-87-^097 

Exceed,  Inc.,  Oklahoma  City.  OK 

49             CFR             173.196(c), 
I73.24a(a)(1),  I73.24a(a)(3). 

To  authorize  the  manufacture, 
maridng  and  sale  of  a  specially 

.  -1 

-, 

designed  combination  packag- 
ing lor  use  in  transporting  infeo- 

vials(Modes1,2,3,4.) 

11980-N  

RSPA-97-3098 

Taytor-Wharton  Coyne,  Huntsville. 

49  CFR    173.201(c).    173.202(c). 

To    authorize   the    manufacture. 

AL 

173.302(a)(1),       173.304(a)(1), 
175.3.    178.35-(e).    178.35-<l). 

mark    and    sale    of    non-OOT 

specmcanon  cywnsrs  lor  irans- 

-178.36-<a)(1),             178.38(b). 

portatkMi  in  commerce  of  gas 

178.36-{g),  178.36-<j),  178.36- 

arxl  oil  well  samplings  contairv 

(m). 

ing  certain  Diviskm  2.1,  2.2  and 
Class  3  material.  (Modes  1.  2, 
3.4.) 
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NEW  ExEMPTHDNS— Continued 

•"ST" 

DocMNo. 

AppKcam 

Regulations(s)  affected 

Nature  of  ammplion  ttMreof' 

RSPA-e7-3100 

40    CFR     173.301(h).     173.302. 
173.306<(9<3). 

1 

To    aulhodn   ttw    nwmilKtura, 
muk    and    saia    ol    non-OOT 
spadftceBon  cyfindare  lor  uae 

vaNde  safely  systams.  (Modes 
1,2,3.4.) 

11903-N  .   - 

lwid.FL 

[FR  Doc  97-30169  PUmI  11-17-97;  S:45  am] 


D^ARTMENT  OF  TRANSPORT ATlOlf 


Oflloeof 
Nolleeof 
Ol 


AOCNCT:  Resaaich  uid  Special  Prognma 
Administratioo.  DOT. 
action:  List  of  af»plications  for 
modificati<»  of  exemptions. 

auMMARV:  In  accordance  «rith  the 
prooedures  governing  the  application 
for,  and  the  prornaaing  of.  exemptions 
from  the  Depattmant  of  Tianspaitation's 


Hazardous  Materiab  RegulatiGns  (49 
C7R  Part  107.  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Salsty  has  received 
the  spplications  described  herein.  This 
notice  is  abbreviated  to  expedite 
doclieting  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  KagjelBr  publications,  they  are 
not  repeated  here.  Requests  far 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changas, 
additional  mode  of  transportation,  etc) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request  These 


applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  proceasing. 
DATB:  Comments  must  be  received  on 
or  before  December  3. 1907. 


iTKDockBtsUnit, 
Reseerch  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Waahington.  DC  20500. 

Comments  should  refo  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmatian  of  receipt  of 
comments  is  desired,  include  a  sdf-^- 
addreaaed  stamped  postcard  showing 
the  exemption  number. 
FOM  RMTNEII  ■MMMWnON  COHTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit 
Room  M26.  Nassif  Building.  400  7tii 
Street  SW.  Washington.  DC 


"""IS^ 

Doom  Mo. 

Appfcam 

MNxnoKm  Of 

■    !■  iTiiInn 

3216-*(l  ....... 

e971-»l  _ 

7277-*!  „. 

8/S/-M  

9791-11 

11064-M  _ 
11344-M 

RPSA-«7-^101 
RPS>^-97-2e67 
RPSA-97-3102 

Cham  Swvtoe,  Weal  Cheelar.  PA  (See  Foolmla  2)  

Sbudurai  Compoailas  Industries.  Pomona.  CA  (See  Foomola  ^ 

YZ  Industries.  Inc..  Snyder.  TX  (See  Foolnola  4) 

Pressed  Steel  T«*  Co..  Inc..  Miweuhae.  Wt  (See  Fodnole  ^ 

Wetar  Engineering  Ca.  Sugar  land.  TX  (See  Footnote  Q  ..    „.   __ 

Fl  ntiPnnt  WRminnInn  DE  (See  Fooinoln  71                   

ant 

6871 
7277 
87S7 
9791 
11064 
11344 

11375-**  __ 

iisas-M 

Ooewwering  Space  Systoma,  Howlon.  TX  (See  Footnote  8)      ..    

Tnw  Vflhicto  Sflfettf  Svetarm.  Queen  Creak.  AZ  (See  Footnote  9)                          ^     .    . 

11975 
11480 

11962-M  ..... 

1ig66-M  

11968-14  

Oapartmert  ol  Detanse.  Ftfto  Ctwrch.  VA  (See  Fbokiote  10)  

SnmtAvtellon.  Lancaster.  NY  (See  Footnote  11) ~    .... 

COFAP  of  Amertca.  Inc..  Oeylon.  OH  (See  Footnote  12)  -.          .._ 

11962 
11966 
11988 

(I)  To  modMy  ttte  exemption  to  provide  for  ral  transportation  aa  an  addMonai  mode. 

0  To  modHy  exemption  to  provide  for  transportation  by  paaaengar  aircrall  as  an  additional  mode  for  uae  in  transporting  smal  quantWea  of 
chemicals  Insiai  {^eaa  botltee  packaged  in  metal  boxes  overpacked  m  strong  wraoden  or  fibertnaid  bona. 

(3)  To  mocMy  the  axempthan  to  prmida  tor  an  aMemaiiwa  testing  of  norv-OOT  apedicalioo  Ober  reinforced  plasiic  tul  composite  cylndars  used 
as  part  of  a  ground  support  system  for  aircrait  maintenance. 

(4)  To  modify  the  asemplton  to  provide  tor  addNioral  aarxtoe  praasure  of  2.250  pai.  allamalive  bydroataUc  teal  of  4.500  psi  and  allamaliye 
martdngs. 

(5)  To  modHy  the  exemption  to  provide  tor  cargo  aircrall  as  an  addMional  mode  of  franaportstion  for  uae  in  transporting  non^apecificelton  cyl- 
irxlers,  conforming  In  part  with  ttie  0OT-3AA  speolicatton  lor  transportaflon  of  certain  nonflammatate.  nooiquelied  compressed  gaaefc 

(6)  To  modHy  the  exerr^jlton  to  authorize  a  series  of  piston  cylinders  with  a  3600  pai  service  pressure  for  uae  in  transporting  various  hazardoua 
malertels  ctaaaed  in  Claas  3,  Division  2.1  srtd  2.3. 

(7)  To  modify  the  exemption  to  provide  for  tank  cars,  containing  chtorine.  Division  2.3.  to  remain  atandtog  with  untoading  connections  sMacfwd 
without  the  pfiysicai  preeence  of  an  untoeder. 

(8)  To  modily  the  sxemptnn  to  provWe  for  several  design  changee  to  non-specification  cylinder  buW  to  DOT-SpedHcation  4L  containing  Divi- 
sion 2.2  material. 

(9;  To  modify  the  exemption  to  provkte  lor  carge  only  aircraft  and  cargo  vessel  as  addHtonai  modee  of  transportatkin  for  uae  in  trarwportiog  Di- 
vision 1 .4C  exptoaive  articles. 

(10)  To  reiaaue  the  exemptton  originally  issued  on  an  emergency  basis  for  use  in  traraporting  specially  designed  packaging  oonaisHng  of  a  cyl- 
inder containing  less  than  722  cubic  inches  of  nitrogen,  compressed.  Oiviaton  2.2 

(I I)  To  reissue  the  exemptton  originaify  issued  on  an  emergency  besis  for  tranapertation  in  commerce  of  oxygen  gerwratore  which  utilize  ap»> 
dai  inegra  as  secondary  means  of  preventing  actuation. 

(12)  To  reiseue  the  exemption  originaliy  issued  on  sn  emergency  basis  to  manufacture,  merit  and  sate  shock  sbsortwre  and  ainSs  oontalnlna 
norvllammaijto  gaa.  DivWon  2.2.  as  accumulators. 
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This  notice  of  receipt  of  applications 
for  modification  of  exen^ptions  is 
published  in  accordance  with  Part  107 
of  the  Hazardous  Materials 
Transportations  Act  (49  U.S.C  1806;  49 
CFR  1.53(e)). 

Inuad  in  Washington.  DC.  oo  Novemlwr  6, 
1997. 

J.  Sawaims  Hsdypeth, 
DindoT,  Office  of  Hazardoua  Materials, 
Exemptions  and  Approvals. 
(FR  Doc  97-30170  Filed  11-17-97;  8:45  am] 
saxsM  COOS  4si»-se-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Boanl 

[8TB  Dookal  Noe.  AB-636X  and  8TB  Docket 
NaAB-688X] 

Waat  Central  Ohio  Poil  AirthoiHy 
AbwMiontnant  Exatnpllon    In  Clartt 
County.  OH;  The  Indiana  and  OMe 
CaiiUai  RaNitMd  Company.  Inc. 
DiaeiMilinuamse  of  Servlee 
Exemption— hi  Clarfc  CoiHMy,  OH 

West  Central  Ohio  Port  Audundty 
(Westco)  and  The  Indiana  and  Ohio 
Central  Railroad  Company,  Inc.  (lOCR), 
have  filed  a  notice  of  exenqition  undw 
49  CFR  1152  Subpart  F— Exempt 
Abandoiuaantt  and  Discontinuances  for 
Westco  to  abandon  and  lOCR  to 
discontinue  service  over  a  S.6-mile  line 
of  raihoed  between  milepost  123.86  at 
or  near  Gloi  Echo  and  milepost  120.46 
at  the  north  edge  of  Warder  Street  in 
Springfield,  Clark  County,  OH.  The  line 
traveraes  United  States  Postal  Zip  Code 
45502.1     ' 

Westco  and  lOCR  have  certified  that: 
(1)  no  local  traffic  has  moved  over  the 
line  for  st  least  2  yeaxs;  (2)  overheed 
trafBc  has  been  rerouted  over  other 
lines;  (3)  no  formal  complaint  fited  by 
a  user  of  rail  service  on  the  line  (<»  by 
a  state  or  local  government  entity  acting 
on  behalf  of  sudi  user)  regarding 
cessation  of  service  over  uie  line  either 
is  poiding  with  the  Surfisce 
Transportation  Board  (Board)  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 


(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  afiiscted  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  tinder  49  U.S.C.  10S02(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  o£br  of 
finiancial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
efiisctive  om  December  18, 1097.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
enviroiunental  issues.^  formal 
expressions  of  intent  to  file  sn  OFA 
under  49  CFR  1152.27(cK2).3  and  trail 
use/rail  hanlring  requests  under  49  CFR 
1152.29  must  be  filed  by  November  28. 
1997.  Petitions  to  reopen  at  requests  bx 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  8. 
1997,  with:  Office  of  the  Secretary,  Case 
Control  Unit,  Surface  Transportation 
Board,  1925  K  Street,  N.W.,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  bis  sent  to  applicants' 
representative:  Thomas  F.  McFarland, 
Jr.,  McFarland  &  Herman.  20  North 
Wacker  Drive,  Suite  1330,  Chicago,  EL 
60606-2902. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Westooand  lOCR  have  filed  an 
environmental  report  which  addresses 
the  efiiscts  of  the  abandonment  and 
discontinuance,  if  any,  on  the 
enviroiunent  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  eavironmental 
assessment  (EA)  by  Novdmber  21, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
SurCsce  Ttansportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 


■  Westco  aoquirad  tha  involved  line  fitom 
Cooaolidated  Rail  CoqwntiQn  in  West  Central  Ohio 
Pott  Authority— Acquitttion  Exemption — 
Consolidated  Hail  Corporation.  Finance  Docket  No. 
32443  OOC  MlVMi  Jan.  28. 1994). 

lOCR'i  leaaa  and  opaation  of  the  involved  line 
wa*  approved  in  TIm  Indiana  er  Ohio  Central 
Railroad  Company,  Inc. — Leate  and  Operation— 
Weit  Central  Ohio  Port  Authotity,  Finance  Docket 
Na  32602  (HX  aarvwl  Mar.  IS,  190S). 


'The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmeotal  iaaue*  (whether  raiaed 
l>y  a  party  or  by  the  Board'i  Section  of 
Environmental  Analyti*  in  iti  independaat 
investigatioo)  cannat  be  made  before  the 
examption'*  effective  date.  See  Exemption  ofOut- 
of-S»yiee  Bail  Linea.  S  I.CC2d  377  (19S9).  Any 
requMt  for  a  stay  should  be  filed  as  soon  as  poasible 
so  that  the  Board  may  take  appropriate  acUon  l>efore 
the  exemption's  eOsctive  date. 

>  Each  offer  of  financial  assistance  must  be 
accompanied  l>y  the  filii^  fee,  which  currently  is 
sal  at  S900.  See  49  CFR  1002.2(fX2S). 


after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  Westco  shall  file  a  notice 
of  consummation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  Westco's  filing  of  a  notice  of 
constmunation  by  November  18, 1998, 
and  thne  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Decided:  November  12, 1997. 

By  the  Boarti,  Beryl  Gordon,  Acting 
Diiector,  OfiBoe  of  Pnxxediogs. 
VeiBaBA.WllliaM. 
Secretofy. 

[FR  Doc  97-30303  Filed  11-17-97;  8:45  am] 
BSJJNQ  COOC  <SH  OS  P 


DEPARTMENT  OF  THE  TREASURY 

Federal  Laiw  Enfocoamant  TialnInQ 
Canlan  Adtnaoiy  Commnlaa  of  ttw 
Nation^  Center  Itir  tttaia,  LocaL  wid 
Intefnanonal  Law  Enfofoement 
TialnInQ,  Notloa  of  Ranawal 

Pursuant  to  the  Federal  Advisory 
Committee  Act  of  October  6. 1972.  Q>ub. 
L.  92-463.  as  amended),  and  with  the 
approval  of  the  Secretary  of  the 
Treasury  and  the  concurrenoe  of  the 
Office  of  Management  and  Budget,  the 
Federal  Law  Enforcement  Training 
Center  (FLETC)  annoimces  the  renewal 
of  the  following  Advisory  Committee: 

Title:  Advisory  Committee  to  the 
National  Center  for  State,  Local,  and 
International  Law  Enforcement 
Training. 

Purpose:  The  primary  purpose  of  the 
Advisory  Committee  is  to  provide  s 
forum  for  discussion  and  interchange 
between  a  broad  cross-section  of 
representatives  for  the  law  enforcement 
commtmity  and  related  training 
institutioiu  on  training  issues  and 
needs.  Considering  that  there  are  over 
40,000  individual  police  departmoita 
throughout  the  country, the  advice 
emanating  from  this  exchange  is  very 
important  to  the  Director  of  the  FLETC 
and  the  Director  of  the  National  Center 
for  State,  Local,  and  International  Law 
Enforcement  Training  (National  Center). 
The  Committee's  advice  is  critical  to 
ensuring  that  programs  developed  and 
offered  by  the  National  Center  are 
meeting  tibe  unique  and  specialized 
needs  of  the  State  and  local  law 
enforcement  community  and  enhancing 
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the  netwoildng  betvreen  Federal,  State, 
and  local  ageocies.  This  networking  U 
eittqntlal  to  an  efBcient  and  efiiactive 
overall  S3r*tem. 

Although  FLETC  representatives 
participate  in  the  trwining  committee 
activities  of  the  ma|ar  police 
membnship  associates,  no  forum  exists 
which  provides  the  broad  representation 
required  to  meet  the  needs  of  the 
National  Center.  The  imiqueness  of  tfw 
program  requires  an  appropriately 
selected  and  specifically  dedicated 
group. 

The  Committee  advises  the  Director  of 
the  FLETC  and  the  Director  of  the 
National  Center  aa  policy  formulation, 
training  needs,  c\uric\ilum  and  course 
content,  student  admission  and 
evaluation.  There  is  no  question  that  the 
Committee's  input  has  been  very 
instrumental  in  the  successes  anjoyed  to 
this  point  Resources  have  been 
committed  only  to  those  programs 
which  meet  unique  needs  of  the  State, 
local,  and  international  law  enforcement 
community.  All  prugrauis  have  hem 
well  attmded,  and  critiques  and 
evaliutioos  are  quite  positive.  In 
addition.  State,  local,  and  international 
agencies  have  actively  participated  in 
the  developmukt  and  delivery  of  the 
programs  by  providing  personnel  aa 
subject  matter  experts,  course 
developers,  and  instructors.  The 
programs  offarad  have  been  developed 
only  after  a  thonw^  screening  process 
to  ensure  that  the  Umitad  leaouices 
avaikUe  era  being  coomitted  most 
nroductively.  The  Conaaittee's  input 
has  beea  iavahiaye  oa  this  dedeioo 


not  duplicate 

within 
in  the  Federal 


The 
functiaas 


;  The  services  of  the 
I  to  be  needed 
for  aa  iadafinile  aariad  of  tiiae.  No 


\a^ 


whkk  ia  leaa  tkaa  t«N»  years  iNMi  the 
date  tks  Advieary  CaaMitlee's  Ckartar 
is  approved.  IW  Adviaaay  Coaaaaittee's 
Chartar  ia  approved  by  iipiatiin  of  the 


Assistant  Secaetary  of  the  Traaauiy  for 

Management 

lohaCDaehar. 

AModate  Dinctor. 

(FR  Doa  97-30206  Filed  11-17-47:  a:4S  ami 


DEPARTMEIfT  OF  THE  TREASURY 

OfHoo  of  ThfftI  Supaonsiofi 
(AC-Sk  OTS  NeL  9M4 


Mavipoft,  ARj  Appiwal  ofConvavalon 


Notice  is  hereby  ghren  that  oo 
November  7, 1997,  the  Director. 
C(»p(Hate  Activities,  OCBce  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Newport 
Federal  Savings  Bank.  Newport. 
Arkansas,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  avaiM>le  for  inspection 
at  die  Diaaemination  Branch.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW. 
Waahii^ton.  DC  20552,  and  the 
Midwest  Regional  Office,  122  W.  John 
Carpenter  Freeway.  Suite  600.  Irving, 
Texas  75038-20ia 

Dated:  Novaabar  13. 19*7. 

By  tha  OfBce  of  Tfeift  Sepwision. 

>T.Wa 

[FR  Doc  97-30aae  niad  11-17-97;  9:45  sal 


»«fTMII 
(AC-McOraNBt. 


Notice  is  haaakyi^ea  ftat  oa 
Nove^Mr  IS,  19t7.  the  Dtaedor, 
Corpocata  Activitiaa.  Offica  of  Thrift 
orhec  ' 


pursuant  to  delegated  authority, 
approved  the  application  of  Ntnth  Ward 
Savings  Bank.  FSB.  Wilmington. 
Delaware,  to  convert  to  the  stock  form 
of  organization.  Copiea  of  the 
applkation  are  available  for  inspection 
at  the  Diaaemination  Branch.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW, 
Washington.  DC  20552,  and  the 
Northeest  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  )«ney 
07302. 

DatMi:  Novaaabar  13. 1997. 

By' the  Office  of  Thrift  Suparrisiaa. 

CorpomtaSaawtary. 

(FR  Doa  97-va70  Filed  ll-17-«7;  9:45  am] 


DVARfTMEIfr  OF  THE  TREASURY 

OMoo  Ov  TilfM ' 
lAC-MOfrei 


Notice  ia  hereby  given  that  on  October 
9, 1907.  the  Director,  Ccnporata 
Activitiea,  Office  of  Thrill  Supetviaion. 
or  har  deaignaH,  actiqg  ptiranant  to 
delegated  authority,  approved  Iha 
appUcatioa  of  Wyman  Ptek  Fedeial 


LadMrvilla.  Marylaad.  to  convert  to  the 
atockjori  of  oiyiattatfcia.  Copiea  of  the 
applicattonaraavaUablaforinapacth« 
at  Aa  Dtaaaaaiaalkm  Branch,  Once  of 
TMft  Snperviaion.  1700  G  Slioet.  NW. 
WMhhmnn,  DC  20652.  and  tba 

erf 


TWift  Saparviaign.  1475 1 
Street.  NX.  Atlanta.  GA  aoSOO. 

Datid:  NevnabOT  19. 1907. 
■ydwQAoeaf-nMftl 


Filed  11-17-07;  9:45  ami 
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Corrections 


Federal  Register 
VoL  62,  No.  222 

Tuesday,  November  18,  1097 


This  sectkM)  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previousiy 
pubNshed  Presidential.  Rule,  Proposed  Rule, 
and  Nolioe  documents.  These  corrections  are 
prepared  tiy  ttie  Office  of  the  Federal 
(^ister.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appeer  in 
the  appropriate  document  categories 
elaewtiere  in  the  issue. 


DEPARTMBfT  OF  THE  INTERIOR 
Bureau  of  L«nd  Managomont 

[AZ-<»4-«44&-A01S:  AZA  25018;  AZA 17M9; 
AZA 180881 

NoUco  Of  Tannlnation  of  Ciaasification 
and  Airport  Application 

Correction 

In  notice  dociunent  97-28069 
beginning  on  page  55275  in  the  issue  of 
Thiusday.  October  23, 1997.  the  subject 


heading  is  corrected  to  read  as  set  forth 

above. 

nujNQ  oooE  ^9a^«^^o 


DEPARTMENT  OF  THE  INTERIOR 

OfUco  of  Surfaco  Mining  Roclamatlon 
and  Enforcomont 

30  CFR  Part  870 
RIN102B-AB93 

Abandonad  MIno  Land  Reclamation 
Fund  Reauthorization  Implamantation 

Correction 

In  proposed  rule  document  97-23958, 
beginning  on  page  47617,  in  the  issue  of 
Wednesday,  September  10, 1997,  make 
the  following  correction: 

On  page  47618,  in  the  second  column, 
under  the  heeding  Diacnaaion  of 
Propoeed  Rule,  in  the  first  line  "not" 
and  "move"  should  read  "now"  and 
"remove",  respectively. 

aaiJNQOOOE  1806414} 


DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 
46  CFR  Part  10 

[CQO»4-06q 

RM2115-AF23 

Ucanaing  and  Manning  for  Omcors  Of 
Towring  Vaaaala 

Cmrection 

In  proposed  rule  document  97-28409, 
beginning  on  page  55548,  in  the  issue  of 
Monday.  October  27, 1997  make  the 
following  correction: 

f  10.488    [Corraded] 

On  page^5560,  in  the  third  column, 
in  §10.466Tb)(3).  "ihe"  should  reed  "a 
limited". 
aajjNOOooE  iao»eM> 


Tuesday 
NovemtMT  18,  1M7 


Part  II 


Department  of  Labor 

Employment  and  Training  Administration 

20  CFR  Part  645 

Welfare-to-Work  (WtW)  Grants;  Interim 

Rule 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  645 

RIN  1206-AB15 

Welfara-to-Worfc  (WtW)  Grants 

AOBICY:  Employment  and  Training 
Administration  (ETA).  DOL. 
ACTION:  Interim  final  rule;  request  for 
comments. 


The  Employment  and 
Training  Administration  hereby  issues 
an  Interim  Final  Rule  implementing  the 
Welfare-to-Work  CWtW)  grant  provisions 
of  Title  rv.  Part  A  of  the  Social  Security 
Act  as  amended  by  the  recent  enactment 
of  the  Balanced  Budget  Act  of  1997.  The 
Interim  Final  Rule  provides  an 
administrative  framework  for  the  WtW 
program  which  is  being  coordinated 
with  the  closely-related  Temporary 
Assistance  for  Needy  Families  (TANF) 
program  administered  by  the 
Department  of  Health  and  Human 
Services  (DHHS).  While  tiie  use  of  WtW 
funds  should  occur  within  the  larger 
framework  of  the  TANF  program  in  each 
State,  these  funds  have  a  purpose  that 
is  distinct  from  that  of  the  TANF 
program.  The  purpose  of  WtW  is  to 
provide  transitional  assistance  which 
moves  hard-to-employ  welfare 
recipients  living  in  lugh  poverty  areas 
into  unsubaidized  employment  and 
economic  self-sufficiency. 
DATES:  Effective  Dates:  This  Intolm 
Final  Rule  shall  become  effective  on 
November  18, 1997.  However,  affected 
parties  do  not  have  to  comply  with  the 
information  collection  requirements  in 
§  645.240  (reporting  requirements  for 
WtW  programs)  until  DOL  publishes  in 
the  Fednral  Register  the  control 
numbers  assigned  by  the  Office  of 
Management  and  Budget  (0MB). 
Publication  of  the  control  numbers 
notifies  the  public  that  0MB  has 
approved  this  information  collection 
requirement  under  the  Paperwork 
Reduction  Act  of  1995. 

Comment  Period:  Comments  must  be 
submitted  by  January  20, 1998.  The 
Department  will  not  consider  comments 
received  after  this  date.  Comments  that 
are  less  than  10  pages  in  length  may  be 
transmitted  via  facsimile  at  (202)  219- 
0376,  provided  that  submission  of 
written  text  foUovrs. 
AOORESSES:  Submit  written  comments 
to  the  Employment  and  Training 
Administration,  Wel&re-to-Work  Office, 
200  Constitution  Avenue.  NW.  Room 
S5513.  Washington,  D.C  20210, 
Attention:  Peter  E.  Rell. 


All  comments  shall  be  available  for 
public  inspection  and  copying  during 
normal  business  hours  at  the 
Employment  and  Training 
Admiiustration,  Office  of  Employment 
and  Training  Programs,  200 
Constitution  Avenue,  NW.  Room  N4459, 
Washington,  D.C  20210.  Copies  of  the 
Interim  Final  Rule  are  available  in  the 
alternate  formats  of  large  print  and 
electronic  file  on  computer  disk  which 
may  be  obtained  at  the  above-stated 
address.  The  Interim  Final  Ride  is  also 
available  on  the  WtW  web  site  at  http:/ 
/wtw.doleta.gov.  Comments  may  be 
submitted  electronically  to  that  web 
address. 

In  compliance  with  28  U.S.C  2112(a). 
the  Employment  and  Training 
Administration  designates  the  Associate 
Solicitor  for  Employment  and  Training 
Services,  Office  of  the  Solicitor.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW,  Room  N2101, 
Washington,  D.C  20210.  as  the  recipient 
of  petitions  to  review  this  Interim  Final 
Rule. 

FOn  FURTHER  MFORMATION  CONTACT:  Mr. 
Peter  E.  Rell.  Wel&re-to-Work  Office. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW,  Room  S5513, 
Washington.  D.C.  20210.  Telephone: 
(202)  219-0181  (voice)  (This  is  not  a 
toll-free  numbm.)  or  1-800-326-2577 
(TEH)). 

SUPPLEMENTARY  MFORMATKM: 

Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995,  information  collection 
requirements  which  would  be  imposed 
as  a  result  of  the  Interim  Rule  are  being 
submitted  separately  to  the  Office  of 
Management  and  Budget 

LBackgrouad 

On  August  22. 1996.  President 
Clinton  signed  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (PRWORA).  a 
comprehensive  welfare  reform  bill, 
under  which  the  TANF  program  was 
established  to  supersede  the  Aid  to 
Families  writh  Dependent  Children 
(AFDC)  weUsre  program,  the  Job 
Opportunities  and  Basic  Skills  (JOBS) 
Training  program  and  the  Emergency 
Assistance  (£\)  Program.  The  TANF 
program  at  section  401(a)  of  the  Social 
Security  Act  (Act)  established  the 
following  objectives: 

•  Provide  assistance  to  needy  families 
so  that  children  may  be  cared  for  in 
their  own  homes  or  in  the  homes  of 
relatives; 

•  End  the  dependence  of  needy 
parents  on  govenunent  benefits  l^ 


promoting  )ob  preparation,  work,  and 
marriage; 

•  Prevent  and  reduce  the  incidence  of 
out-of-wedlock  pregnancies  and 
establish  annual  numerical  goals  for 
preventing  and  reducing  the  incidence 
of  these  pregnancies;  and 

•  Encourage  the  formation  and 
maintenance  of  two-parent  families. 

The  TANF  provisions  substantially 
changed  the  nation's  welfare  system 
from  one  in  which  cash  assistance  was 
provided  on  an  entitiement  basis  to  a 
system  in  which  the  primary  foc\u  is  on 
moving  welfare  recipients  to  work  and 
promoting  family  responsibility, 
accountability  and  self-sufficiency.  In 
general,  adult  welfare  recipients  are 
expected  to  become  self-sufficient 
within  a  60-month  period  of  time.  In 
support  of  this  "work-first"  objective, 
the  TANF  provisions  established  an 
overall  work  participation  rate  for  all 
households  and  a  work  participation 
rate  for  two-parent  fiamiues  that  must  be 
met  by  each  State  starting  in  fiscal  year 
(FY)  97  and  in  each  fiscal  ]reer  thereafter 
through  FY  2002.  States  that  do  not 
meet  the  TANF-established  work 
participation  rates  face  significant 
financial  penalties. 

The  reference  to  "work-first"  refers  to 
the  TANF  concept  that  the  primary 
fociis  is  on  placing  individuals  in 
employment  activities.  Nevertheless,  the 
work-fiist  approach  also  recognizes  that 
individuals  may  be  provided,  as 
appropriate,  education  and  skills 
training  related  to  the  job,  as  well  as 
other  services  to  ensure  lasting 
employment  and  the  achievement  of 
self-sufficiency.  Since  the  enactnwnt  of 
PRWORA.  the  Admiiustration  and 
Congress  have  been  concerned  that 
those  wel£ue  recipients  who  have  the 
least  skills,  education,  employment 
experience  and  who  live  within  high 
poverty  areas  may  need  additional 
assistance  to  obtain  lasting  jobs  and 
become  self-sufficient 

On  August  5, 1997,  the  President 
signed  the  Balanced  Budget  Act  of  1997. 
This  legislation  amended  certain  TANF 
provisioiu  of  the  Social  Security  Act 
and  authorized  the  Secretary  of  Labor  to 
provide  WtW  grants  to  States  and  local 
communities  for  transitional 
employment  assistance  to  move  the 
haid-to-employ  TANF  welfare 
recipients  into  unsubaidized  jobs  and 
economic  self-sufficiency. 
Approximately  75  percent  of  the  funds 
in  each  fiscal  year  will  be  distributed  as 
formula  grants  to  the  States,  widi  85 
percent  to  be  passed  throu^  to  local 
service  delivery  areas  (SDAs)  (generally, 
one  or  more  imits  of  local  government 
with  a  population  of  200,000  or  more) 
in  the  States  to  be  administered  by  the 
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Private  Industry  Council  (PIC)  for  the 
SDA,  or  an  altenute  administering 
entity  approved  by  the  Secretary  of 
Labor  according  to  the  statutory 
requirements.  The  funds  distributed 
through  the  WtW  grant  program  will 
assist  States  and  PICs  to  meet  their 
welfare  reform  objectives  by  providing 
additional  resoiuces  targeted  to  hard-to- 
employ  welfare  recipients  residing  in 
high  poverty  areas  within  the  State. 

WtW  activities  should  be  coordinated 
with  those  imdertaken  through  TANF, 
as  hard-to-employ  welfare  recipients 
constitute  a  significant  portion  of  the 
TANF  eligible  population.  Therefore, 
the  ability  of  State/County  TANF 
agencies,  the  PICs  imder  the  Job 
Training  Partnership  Act  (JTPA),  local 
governments  and  a  variety  of  other 
entities  (e.g.,  One-Stop  systems,  private 
sector  employers,  labor  organizations, 
business  and  trade  associations, 
education  agencies,  housing  agencies, 
commimity  development  corporations, 
transportation  agencies,  community- 
besed  and  &ith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  uiniversities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population)  to  implement  WtW 
programs  that  move  these  individuals 
into  emfiloyment  and  self-sufficiency 
will  be  a  major  factor  in  the  success  of 
the  national  initiative  to  reform  die 
welfare  system. 

The  Interim  Final  Ride  provides  a 
framewod^  for  the  administration  of 
WtW  programs,  in  coordination  with  the 
closely-related  TANF  program.  The 
Employment  and  Training 
Administration  (ETA)  has  coordinated 
its  WtW  regulatory  efforts  with  the 
rulemaking  being  initiated  by  the 
Department  of  Health  and  Human 
Services  pHHS)  for  the  TANF  program. 
The  Interim  Final  Rule  supplements 
TANF's  emphasis  on  moving  welfare 
recipients  into  work,  and  on  improving 
program  evaluation  and  performance. 

Section  403(a)(5)(A)(ii)a)  of  the  Act 
indicates  that  the  States'  WtW  formula 
plans  are  an  "addendum"  to  the  State 
TANF  plans.  In  keeping  with  the 
Congressional  intent  to  allow  States 
maximum  flexibility  in  implementing 
TANF  requirements,  die  WtW 
regulations  provide  States  and  local 
governments  with  broad  discretion  to 
design  and  implement  WtW  programs 
that  meet  the  needs  of  the  hard-to- 
employ  population  in  the  individual 
States.  This  approach  is  consistent  with 
PRWORA's  statutory  intent  to  provide 
States  with  maximum  discretion.  The 
PRWORA  Confsrenpe  Report,  H.R  Conf. 
Rep.  No.  725  104th  Cong.  2nd  Sess. 
(1996),  states  that  the  legislation 


establishes  "broad  cash  welfare  and 
child  care  block  grants  providing 
maximum  flexibility  so  that  States  can 
reform  welfare  in  ways  that  are 
appropriate  for  them,  and  can  move 
fainilies  into  jobs." 

The  WtW  statute  contains  several 
provisions  designed  to  encourage 
creative  and  effective  use  of  grant  funds. 
In  particular,  section  403(aX5)(B) 
provides  that  approximately  25  percent 
of  WtW  funds  Ahall  be  distributed 
through  a  competitive  grant  prpcess 
which  are  designed,  in  part  to  expand 
the  base  of  knowledge  about  programs 
to  successfully  move  hard-to-employ 
recipients  to  unsubsidized  employment 
and  self-sufficiency.  In  addition,  section 
403(a)(5)(E)  sets  aside  $100  million  as  a 
succmsful  performance  bonus,  to  be 
distributed  in  FY  2000  among  States 
who  most  effectively  place  hud-to- 
employ  individuals  in  lasting      -  . 
employment  at  increased  earnings. 

"010  format,  as  well  as  the  subwtance, 
of  the  Interim  Final  Rule  reflects  the 
Administration's  commitment  to 
regulatory  reform.  The  current  Federal 
Register  Z>ocuinent  Drafting  Handbook 
encourages  Federal  egendes  to  produce 
regulations  that  are  reader-friendly.  The 
Department  has  made  every  effort  to   . 
make  these  regulations  clear  and  easy  to 
understand,  as  well  as  to  anticipate 
issues  that  may  arise  and  to  provide 
appropriate  direction.  To  this  end,  the 
Part  645  regulatory  text  is  presented  in 
a  "question  and  answer"  format 

Section  403(a)(5)(C)(viii)  of  the  Act 
requires  the  Seoetary  of  Labor  to 
prescribe  r^ulations  implementing  the 
WtW  program  within  90  days  of 
enactment,  after  consultation  writh  the 
Secretaries  of  DHHS  and  Housing  and 
Urban  Development  (HUD).  Pursuant  to 
Secretary  of  Labor's  Order  No.  4-75,  the 
Assistant  Secretary  for  Employment  and 
Training  has  been  delegateid  the 
responsibility  to  carry  out  WtW  policies, 
programs,  and  activities  for  the 
Secretary  of  Labor. 

Given  the  short  time  frame  imposed 
on  the  Departftient,  the  Employment 
and  Training  Administration  (ETA)  has 
moved  qiuckly  to  initiate  coordination 
with  the  other  Federal  agencies  that 
have  related  concerns.  In  particular,  the 
Department  established  a  Federal  Policy 
Committee  composed  of  officials  from 
the  Dep*tments  of  HHS,  HUD, 
Transportation  and  Labor.  The  Policy 
Committee  reviewed  and  provided 
policy  recommendations  to  the 
Department  on  issues  that  arose  dmring 
the  development  of  the  Interim  Final 
Rule. 

In  addition,  ETA  requested  and 
received  input  from  a  broad  range  of 
interested  parties  regarding  guidance  to 


be  provided  by  the  Agency  on  how  to 
comply  with  a  number  of  WtW  statutory 
provisions,  e.g.,  allowable  matphir^ 
funds,  expenditure  time  limits, 
reallocation  policy,  Governors'  authority 
to  select  the  State  administrative 
agency,  conditions  under  which  the 
Governor  may  select  an  alternate 
administrative  agency  (other  than  the 
Private  Industry  Council]  at  the  local 
level,  eligible  grant  applicants  for 
competitive  WtW  grants,  allowable 
activities,  post-employment  and  job 
retention  services,  job  creation  through 
public  or  private  sector  employment 
wage  subsidies,  community  services  and 
work  experience  programs,  limits  on 
administration  costs,  and  performance 
standards  and  bonuses. 

The  Agency  has  determined  that  this 
Interim  Final  Ride,  as  promulgated, 
complies  with  the  WtW  statutory 
mandate  and  will  provide  effective 
direction  for  the  implementation  of 
WtW  programs.  ETA  will  review  all 
comments  received  in  response  to  the 
Interim  Final  Rule,  as  well  as  program 
experience,  in  considering  what  further 
action  is  necessary  and  promulgating  a 
Final  Rule. 

n.  Summaiy  aad  ETplanatioo 

This  section  describes  and  explains 
the  individual  provisions  of  the  Interim 
Final  Rule.  The  explanatory  text,  in 
general,  adheres  closely  to  the 
corresponding  WtW  statutory  language. 
Hie  supporting  rationale  is  provided  for 
those  instances  where  the  rule  provides 
direction  not  prescribed  by  the  WtW 
statute. 

ETA  has  set  regulations  oidy  where 
they  are  necessary  to  clarify  or  to 
explain  how  the  Agency  intends  to 
interpret  the  WtW  statute.  Consistent 
with  the  Act,  the  Interim  Final  Rule 
provides  the  States  and  local 
governments  with  the  primary 
responsibility  to  initiate  and  develop 
program  implementation  procedures 
and  policy  guidance  regarding  WtW 
administration.  For  example,  while  20 
CFR  645.230  indicates  that  the  OMB 
Circular  A-1 02  "Common  Rule" 
requirements  apply  to  WtW  programs, 
the  Department  has  not  defined  what 
constitutes  WtW  "allowable  activities" 
which  are  used  under  section 
403(a)(5)(C)  of  die  Act 

Pursuant  to  Section  41  l(aKl)  of  the 
Social  Security  Act  DHHS  has  the 
responsibility  to  issue  WtW  participant 
and  program  data  reporting 
requirements,  after  consultation  with 
other  appropriate  parties.  Accordingly, 
this  Interim  Final  Rule  does  not  address 
such  reporting  requirements  in  detail. 
Consistent  with  the  purpose  of  WtW, 
which  is  to  move  welfare  recipients  into 
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unsubsidized  employment  and 
economic  self-sufficiency,  the  statute 
anticipates  reporting  on  these  measures: 
placements  in  imsubsidized 
employment;  placements  in 
unsubsidized  employment  that  last  at 
least  six  months;  placements  in  the 
private  and  public  sectors;  earnings  of 
individuals  who  obtain  employment; 
and  average  expenditures  per 
placement 

Subpart  A — Scope  and  Purpote 

What  Does  This  Part  Cover?  (§  645.100) 

This  section  of  the  Interim  Final  Riile 
indicates  that  Put  645  provides 
regulatory  provisions  applicable  to  WtW 
formula  grant  funds  that  are  to  be  used 
to  carry  out  State-level  programs  and 
programs  conducted  by  the  PICs  at  the 
Sexvica  Delivery  Area  (SDA)  IsveL  Tliis 
part  of  the  regulations  also  provides 
general  guiduice  on  WtW  competitive 
grants,  but  it  should  be  clear  the 
Department  intends  to  publish  specific 
Solicitations  for  Grant  Applications 
(SGAs)  in  the  hiture.  The  SGAs  to  be 
publi^Md  will  be  dissaminated  widely 
and  will  contain  specific  information 
about  purpose,  application 
requirements,  funding  amounts,  and 
submissiim  instnictions  far  competitive 
grant  awards. 

Whet  Are  the  Purposes  of  the  Welfare- 
to-W(nk  Program?  (§  645.110) 

This  section  of  the  Interim  Final  Rule 
describes  what  the  Department  believes 
to  be  the  statutory  ol^ective  of  the  WtW 
program,  which  complements  the 
overall  objectives  of  the  TANF  program. 
For  example,  the  WtW  statutory 
provisions  indicate  that  the  ultimate 
objective  to  be  achieved  through  the 
various  allowable  activities  is  to"*  *  * 
move  individuals  into  and  keep 
individuals  in  lasting  unsubsidized 
employment  *  *   *".  In  this  regard,  the 
WtW  program  complements  the  TANF 
objective  to  "*  *  *  end  the  dependence 
of  needy  parents  by  promoting  job 
preparation,  work  *   •  •".The  WtW 
Program  focuses  on  assistance  on  hard- 
to-employ  welfore  recipients  living  in 
hi^  poverty  areas. 

Aluough  the  section  requires  only 
that  WtW  grant  funds  be  coordinated 
with  the  State  TANF  expenditures,  the 
Department  also  intends  that  WtW  grant 
funds  be  coordinated  with  available 
resources  from  the  Job  Training 
Partnership  Act  OTPA),  the 
Employment  Service,  the  Child  Care 
and  Development  Block  Grant,  One- 
Stop  systems,  private  sector  employers, 
labor  organizations,  business  and  trade 
associations,  vocational  rehabilitation 
and  other  education  agencies,  housing 
agencies,  community  development 


corporations,  transportation  agencies, 
community-based  and  Caith-based 
organizations,  disability  community 
organizations,  community  action 
agencies,  and  colleges  and  imiversities 
and  other  sources  that  provide 
assistance  to  the  WtW  targeted 
individuals. 

What  Definitions  Apply  to  This  Part? 
(§645.120) 

This  section  of  the  Intwim  Final  Rule 
includes  a  limited  number  of  definitions 
of  terms,  acronyms  and  phrases 
important  to  the  implementation  of  ttie 
WtW  pro-ams.  This  section  is  not 
intended  to  be  an  all-inclusive  listing  of 
definitions  provided  within  the  WtW 
lesdslation  and  WtW  regulations. 

This  section  includes  definitions  for 
the  terms  "aduU",  "minor",  and  "TANF 
MOE"  foimd  in  the  TANF  statute.  The 
Dmartmant  also  relied  on  the 
definitions  provided  in  the  JTPA 
regulations  at  20  CFR  Put  626  for  the 
terms  'PIC'  and  "^A."  The  definition 
for  "Chief  Elected  Official"  comes  from 
Section  103(c)  of  the  Job  Training 
Partnership  Act,  as  amended. 

States  and  PICs  (and  ahaniate 
agencies)  should  keep  la  mind  that 
additional  definitions  apfrficaMe  to  the 
WtW  iwogram.  but  not  listed  in  this 
section  (at  the  sake  of  brevity,  can  be 
found  in  the  definitions  sectionCs)  of  the 
pertinent  OMB  Circulars  on  Uniform 
Administrative  RaquirBmaats  and  the 
OKfB  Cost  Principles  Circulars.  For 
example,  29  CFR  97.3  contains 
definiticms  for  terms  and  acronyms 
relating  to  administnrtion  of  the  WtW 
programs  operated  by  State,  local  and 
Indian  tribcd  organizations,  unless 
otherwise  specified.  Similarly,  29  CFR 
Part  95  contains  other  administrative 
definitions  relating  to  non-profit 
organizations. 

Subpart  B — Genera/  Anogram  and 
Administrative  Requirements 

What  Does  This  Part  Cover?  (§  645.200) 

This  subpart  provides  general 
program  and  administrative 
requirements  for  WtW  formtila  grant 
fonds,  including  Governors'  funds  for 
long-term  recipients  of  assistance,  and 
for  competitive  grant  funding. 

Of  the  total  amount  of  WtW  funds 
available  for  allatment  (aftu  reserving 
an  amount  for  Indian  tribes,  evahiation, 
and  performance  bonuses),  75  percent  is 
allotted  to  the  States  on  a  formula  besis. 
Generally,  the  States  are  required  to 
distribute  at  least  85  percent  of  this 
amoimt.  pursuant  to  a  statutory  formula, 
to  service  delivery  areas.  The  Governor 
of  a  State  may  reserveup  to  15  percent 
of  the  State's  allotment  for  projects  to 
help  long-term  recipients  of  assistance. 


The  roughly  25  percent  of  the  funds  that 
is  not  aUotted  to  the  States  by  formula 
is  available  for  the  Secretary  to  award 
through  a  competitive  grant  process. 
The  regulations  which  appear  in  this 
subpart  apply  to  these  fimds. 

What  Is  Meant  by  die  Terms  "Entity" 
and  "Project"  in  the  Statutory  Vhtmse 
"An  Entity  that  Operates  a  Project" 
Vnth  Welfore-to-Woric  Funds? 
($645,210) 

This  section  defines  the  terms 
"entity"  and  "project"  in  the  phrase  "an 
entity  that  operates  a  prefect"  with  WtW 
funds,  as  used  in  section  403(aXSKCXii) 
of  the  Act 

For  WtW  substate  formula  funds, 
"mtity"  means  the  PIC  (or  the  alternate 
agmcy  designated  by  the  Governor  and 
approved  by  the  Seoetary)  which 
administers  the  WtW  formula  funds  in 
a  service  delivery  area(s).  This  entity  is 
referred  to  in  $§  645.211  through 
645.225  as  the  "opuating  entity".  The 
term  "entity"  does  not  i^ar  to 
sutnecipients.  contractors,  vendixs,  or 
other  parties  to  mdiich  the  PIC  or 
alternate  agsncy  may  choose  to 
distribute  WtW  formula  funds  to 
provide  specific  services.  The  tenn 
"project"  means  all  activities, 
administrative  and  programmatic, 
supported  by  the  total  amount  of  the 
WtW  formuU  fonds  aUotted  to  an  entity 
as  described  above,  lueiefore,  uia 
requirement  relating  to  the  expenditure 
of  70  percent  WtW  nmds  on  hard-to- 
employ  individuals,  as  described  in 
§645.211.  applies  to  all  of  the  funds 
allotted  to  the  PlC/alteraate 
administering  agancy.  The  entity  need 
not  impose  these  expenditure 
requimnents  on  eech  individual 
subredpient.  contractor,  vendor  or  other 
party  to  whom  it  may  choose  to 
distribute  WtW  fonds.  However,  the 
entity  must  ensure  that  in  the  aggregate, 
it  complies  with  the  70  percent 
esqienditure  requirement 

For  Governors'  fonds  for  long-term 
recipients  of  assistance,  "entity"  means 
the  agency,  group,  or  organization  to 
whicm  the  Governor  has  distributed 
such  fonds.  as  described  in  §  645.410  (b) 
and  (c).  This  entity  is  referred  to  in 
§§645.211  through  645.225  as  the 
"operating  entity".  The  term  "project" 
meaiu  aU  activities,  administrative  and 
programmatic,  supported  by  die  total 
amount  of  any  one  awasd  of  Governor's 
funds  made  to  an  entity  as  described 
above.  Therefore,  should  the  entity 
receive  more  than  one  awaid  from  the 
Governor,  the  70  pereent  expenditure 
requirement  as  described  in  §  645.211. 
applies  individually  ta  each  award.  The 
entity  need  not  impose  the  expenditure 
requirement  on  eech  individual 
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subrecipient  contractor,  vendor  or  other 
party  to  whom  it  may  choose  to 
distribute  WtW  fonds.  However,  the 
entity  must  ensure  that  in  the  aggregate 
it  complies  «vith  the  70  percent 
eCTenditure  requirement 

Fm  competitive  WtW  grants,  "entity" 
means  an  eligible  applicant  as 
described  in  §  645.500.  which  is 
awarded  a  competitive  WtW  grant  by 
the  Secretary.  'This  entity  is  referred  to 
in  §§645.211  through  645.225  as  the 
"operating  entity".  The  term  "entity" 
does  not  refer  to  subredpients. 
contractors,  vendors,  or  other  parties  to 
which  the  competitive  grant  recipient 
may  choose  to  distribute  WtW  funds. 
The  term  "project"  means  all  activities, 
administrative  and  programmatic, 
supported  by  the  total  amount  of  any 
one  competitive  grant  awrard.  Therefore, 
should  tne  same  entity  receive  more 
than  one  competitive  grairt.  the  70 
pucent  expenditure  requirement  as 
described  in  §  645.211.  applies 
individually  to  each  competitive  grant 
The  entity  need  not  impose  the 
ejcpenditure  requirements  on  eech 
individual  subrecipient.  contractor, 
vendor  or  other  party  to  whom  it  may 
choose  to  distribute  WtW  funds. 
However,  the  entity  must  ensure  that  in 
the  aggrsgata  it  complies  with  the  70 
percent  expenditure  requirement 

How  Must  Welfore-to-Work  Funds  Be 
Spent  by  the  Operating  Entity? 
(§645.211) 

This  section  restates  the  statutory 
provisions,  at  section  403(a)(5KC)(ii) 
and  (ill)  of  the  Act,  which  require  that 
an  operating  entity,  as  described  in 
§  645.210  « this  part,  ejcpend  not  less 
than  70  percent  of  the  WtW  funds 
allotted  or  awarded  to  it  for  the  benefit 
of  hard-to-employ  individuals,  as 
described  in  §645.212.  and  which 
provide  that  v^p  to  30  percent  of  the 
funds  may  be  spent  to  assist  individuals 
with  characteristics  associated  with 
long-term  welfne  dependence,  as 
described  in  §  645.213.  If  less  than  30 
percent  of  the  funds  are  spent  to  assist 
individuals  with  Icmg-term  welfare     , 
dependence  charactoistics,  as  described 
in  §645.213,  the  nmaining  funds  shall 
be  spent  to  benefit  hard-to-employ 
individuals,  as  described  in  §  645.212. 
This  requirement  applies  to  all  WtW 
funds,  i.e.,  to  substate  formula  fonds. 
Governors'  funds  for  long-term 
recipients  of  sssistance,  and  competitive 
funds.  It  should  be  noted  that  the 
requirement  does  iu>t  apply  to  the 
proportion  of  WtW  participants  served; 
rather,  ss  noted  above,  it  applies  to  the 
percentage  of  WtW  funds  expended  on 
the  participants  in  eech  categoty  of 
elis^biUty. 


Who  May  be  Served  as  a  Hard-to- 
Employ  Individual  Under  the  70  Percent 
Provision?  (§645.212) 

The  WtW  legislation  targets  those 
welfare  recipients  who  will  have  the 
most  difficulty  transitioning  into 
employment  Specifically,  the  Act,  at 
sections  403(a)(5)(C)(ii)  and  (iv), 
establishes  three  different  categories  of 
individuals  who  nuy  be  served  under 
the  70  p«cent  provision.  An  individual 
is  eligible  if  (s)he  meets  the  criteria  of 
any  one  of  the  following  three  eligibility 
categories.  (1)  To  be  eligible  under  the 
first  category,  individuals:  (a)  must  be 
recipients  of  TANF  assistance;  and  (b) 
must  have  two  of  the  three  specified 
beniers  to  employment;  and  (c)  must  be 
long-term  redpioits  of  TANF  assistance 
or  will  become  ineligible  for  TANF 
assistance  vrithin  twelve  months.  (2)  To 
be  eligible  imder  the  second  category, 
an  inmvidual  must  be  a  noncustodial 
parent  of  a  minor  whose  custodial 
parent  meets  the  three  criteria  of  the 
first  eligibility  categoty.  (3)  To  be 
eligible  under  the  third  category,  an 
inmvidual  must  have  the  spiedfied 
barrios  to  employment  and  no  longer 
be  receiving  TANF  assistance  because 
(s)he  has  reached  either  the  Federal  five- 
yev  lifetime  limit  on  receipt  of 
assistance,  or  a  State-imposed  lifetime 
limit  The  regulations  paraphrase  tlie 
statutory  language. 

El^bility:  Category  One.  To  be 
eligiUe  to  be  served  under  category  one 
of  die  70  percent  provision,  an 
individuid  nnist  meet  each  of  the 
following  three  eligibility  criteria: 

Qtterion  a:  Recipients  of  TANF 
Assistance.  The  individual  must  be  a 
current  redpient  of  TANF  assistance. 
The  Act  at  section  403(aX5)(CMii),  uses 
the  term  "redpietits  of  assistance  under 
the  program  funded  under  this  part"  In 
order  to  facilitate  coordination  at  the 
local  level,  the  Department  has 
consulted  with  DHHS  regarding 
interpretations  for  "the  program  funded 
under  this  part"  and  "assistance". 
Provisions  in  the  statute  which  use  the 
term  "the  program  funded  imder  this 
part"  refer  to  the  State's  program  of 
family  assistance  that  is  opented  in 
accordance  with  the  TANF  statute, 
regardless  of  its  funding  source.  Thus, 
any  individual  receiving  TANF 
assistance  under  the  State  TANF 
program  (whether  funded  with  State  or 
Federal  flonds)  is  deemed  to  meet  this 
criterion  of  el^bility  uiuiw  the  70. 
percent  provision. 

"Assistance"  means  every  form  of 
support  provided  to  Cunilies  under 
TANF  (induding  child  care,  wori: 
subsidies,  and  allowances  to  meet  living 
expenses),  except  (a)  services  that  have 


no  direct  monetary  value  to  an 
individual  family  and  that  do  not 
involve  implidt  or  explidt  income 
support  such  as  counseling,  case 
management,  peer  support,  and 
employment  services  that  do  not 
invcdve  subsidies  or  other  forms  of 
income  support;  and  (b)  one-time,  short- 
term  assistance  (i.e.,  assistance  which  is 
paid  no  more  than  once  in  any  12 
month  poriod,  is  paid  within  a  30  day 
period,  and  covers  needs  that  do  not 
extend  beyond  a  90-day  period,  such  as 
automobile  repair  to  obtain  employment 
and  avoid  welfare  receipt,  and 
appliance  repair  to  mAintnin  living 
arrangements).  The  Secretaty  notes  that 
she  may  issue  further  rules  to  conform 
this  provision  to  similar  provisions  in 
forthcoming  final  regulations  governing 
the  TANF  prooam. 

Criterion  b:  Barriers  to  EmploymenL 
The  Act  at  section  403(a)(5)(C)(ii)(I), 
states  that  as  the  second  criterion  of 
eligibility  under  category  one  of  the  70 
percent  provision,  an  individual  must 
face  at  least  two  of  the  three  following 
barriers  to  employment  (1)  the 
individual  has  not  completed  secondary 
school  or  obtained  a  certificate  of 
general  equivalency,  and  has  low  skills 
in  reading  or  mathematics;  (2)  the 
individuaJ  requires  substance  abuse 
treatment  for  employment  or  (3)  the 
individual  has  a  poor  work  histoty. 

We  are  defining  the  phrase  "has  low 
skills  in  reeding  or  mathematics", 
which  is  used  in  the  first  barrier  in 
criterion  b,  to  mean  having  reading  or 
nuthematics  skills  at  or  below  grade 
level  8.9.  This  d^nition  is  consistent 
with  the  definition  which  is  used  in  the 
Job  Training  Partnership  (JTPA) 
program.  We  are  also  defining  the 
phrase  "has  a  poor  work  history"  to 
mean  having  worii^ed  no  more  than  three 
consecutive  months  in  the  last  12 
calendar  months.  In  this  way 
individuals  who  have  taken  the 
initiative  to  try  employment  but  have 
not  been  successful  for  more  than  a  brief 
period  of  time,  are  eligible  for 
assistance.  These  definitions  reinforce 
the  intent  of  the  WtW  legislation  to 
focus  assistance  on  hard-to-employ 
individuals.  However,  we  provide  PK2s 
flexibility  for  each  of  these  definitions 
for  iq)  to  10  percent  of  partidpants  to 
recognize  individual  drcimistances, 
specialized  needs,  induding  individuals 
with  disabilities,  and  local  labor  market 
conditions. 

TANF  agencies  are  required  to 
perform  an  initial  assessment  of  the 
skills,  prior  work  experience  and 
employability  of  each  TANF  redpient 
who  is  at  least  16  years  old,  or  who  has 
not  completed  hi^  school  (or 
equivalent)  and  is  not  attending 
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Mcondary  school.  It  is  likely  that  this 
assessment  may  identify  the  above- 
noted  barriers,  and  we  do  not  want  to 
require  further  assessment  for  the 
purposes  of  establishing  eligibility 
where  it  is  not  needed.  Additionadly,  in 
relation  to  the  criterion  "requires 
substance  abuse  treatment  for 
employment."  we  note  that  OHHS  is 
suggesting  that  the  optional  individual 
responsibility  plan  which  the  TANF 
agency  develops  based  on  the  initial 
assessment  may  require  the  individual 
to  undngo  appropriate  substance  abuse 
treatment  We  do  not  want  to  impose  an 
additional  Federal  definition  which 
would  cause  a  local  WtW  program 
operator  to  "second-guess"  tUs 
detnminatioQ. 

Criterion  c:  Long-Term/Duration- 
Impacted  TANF  RecipientM.  The  third 
eligibility  critericm  under  category  one 
of  the  70  percent  provisicm  requires  that 
individTials  be  loog-term  rBcipientst>f 
TANF  assistance  or  will  becoine 
ineligible  for  TANF  assistance  wiOdn  12 
months.  The  regulations  paraphrase  the 
statutory  requirements,  at  sectioo 
403(aX5XC)(ii)(II).  which  sUtas  that  an 
individual:  (1)  must  have  rec^ved 
assistance  under  a  State  TANF  program. 
and/or  its  predecessor  program,  for  at 
least  30  months,  whether  consecutive  or 
not:  or  (2)  will  become  ineligible  for 
assistancs  within  12  months  due  to 
Federal  or  State-imposed  diuational 
tiaie  limits  on  receipt  of  TANF 
assistance.  This  includes  individuals 
who  have  bean  exempted  firom  the 
dwti«n^  limits  due  to  hardship 
punuMit  to  section  40«(aX7XC)  of  the 
Act.  but  would  have  bced  termination 
witkia  12  months  without  the 
exanptiosL 

Bigitilitr:  Category  Two: 
Nomcuetodial  Avents.  The  ragulatians 
'  case  dM  statutory  raquinaeirt  at 
>  483(aX5XCXU).  A  nowmstodial 
t  of  a  WMT  dhild  whose  custodial 
I  &e  alifibdity  critena  of 

___^__, (.  aa  sperlfVid  in 

$M5.212(a)  of  tUa  pact  is  eligible 
ttadar  tke  TV  parceat  proviaioii.  Inocdar 
to  fadUtale  GoardlMtkm  at  the  local 
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participating  in  work  activities.  We  do 
not  want  to  impose  a  definition  which 
would  be  at  odds  with  those  already 
existing  in  the  States.  If  a  State  does  not 
have  a  definition  for  "noncustodial" 
parent  for  TANF  purposes,  it  should 
develop  oiie  in  order  to  serve 
noncustodial  parents  in  WtW  pro|ects. 

EUgibiUty:  Category  Three:  Exceeding 
Durational  Time  Limits.  The  regulations 
interpret  the  statutory  provision  at 
section  403(aX5XCXiv)  to  apply  to 
individuals  who  have  reached  State- 
impoeed  time  limits  on  receipt  of  TANF 
>Mi«»«nfai  in  addition  to  individuals 
who  have  nmched  the  five-year  Federal 
limit  on  reoaipt  of  Federal  assistanrw. 
This  interpretation  is  coaaistent  with 
die  purpoae  of  the  WtW  funds  to  aaaist 
thoae  who  have  the  most  difficulty 
imHt^  the  transition  from  weUne  to 
work.  Thereloca.  an  individual  who  has 
bairieca  to  amployaMnt.  as  specified  in 
§  MS.ai2(aX2)  of  this  part,  and  who 
would  odieiwise  be  ri^hle  to  receive 
TANF  asaistanoe  but  is  no  longer 
receiving  TANF  assistanre  because  (s)he 
has  reached  rtther  the  Federal  five-year 
liJiBtime  limit  on  receipt  of  assistance,  or 
a  State-imposed  lifstiine  limit,  is 
eligihie. 

Who  May  be  Served  as  an  Individnal 
With  Long-Term  Weliue  Dependence 
Characteristics  Under  the  30  Percent 
Provision?  (§645.213) 

The  Act.  at  sectioas  403  (^SXCKiU) 
and  (iv).  eat^lshes  three  diflnest 
categories  of  individuala  who  may  be 
served  as  iadividuala  widi 
characteristica  aaaociated  wtth  kMif- 
tenn  welfiHe  dependence  undar  the  30 
percent  pcovtskm.  Aa  individeal  is 
eligible  if  (s)ha  meets  any  one  of  the 
fbUowii^  thfee  eligitaility  calaBorlea:  (1) 
To  he  el%iye  uiHfar  the  fine  cMifacy. 
iBdividuab  asuat  be  leUpisnts  of  TANF 
sasistasKM  am/have  chacacteriatka 
assodatod  wttk.  or  predictive  ef.  lonf- 
tecB  weMtev  dapaadancei  (X)  To  be 
eliftUe  aadar  ^a 
iaSvidual  anst  be  a 

ofa 

is 
Ithe: 

wMkor 
predicthweC 

(3)tobe( 
r.aniadivkiual 

[with,  or 
predictive  at,  \tm%  Iw  waifcce 
dapendeve.  ha  otharwiae  eUfiUe  to 
receive  TANF  aasistanre.  bat  ao 
be  receiviag  TANF  i 
(alhe  has  reached  eitkar  Aa  Federal  five- 
year  lifctiaaa  Uaait  on  receipt  of 
■ssistaiMft.  or  a  State-imposed  lilMaae 
limit 


Bliga>iUty:CatagotyOne.  To  be 
eligible  ui^er  catagocy  one  of  the  30 
percent  provision,  an  individual  must 
meet  bora  of  the  following  criteria:     • 

Criteriaa  a:  Bectpmnteof  TANF 
AMOBtanoe.  The  individual  must  be  a 
current  recipient  of  TANF  assistanre. 
The  Act  strtea.  at  section  403 
(aXSXCXiilXI).  that  individuala  with 
long-term  welfare  dependence 
characteristics  under  the  30  percent 
provision  must  be  "recipients  of 
assistance  under  the  i»ogtam  hinded 
under  this  pert".  The  regnlationa 
paraphrase  the  statutory  recpiiiement  In 
order  to  fadlitato  coordination  at  the 
local  level,  the  Department  haa 
consulted  with  KiHS  regnding 
interpretations  for  "the  program  funded 
under  thia  part"  and  "assistanoe".  For  a 
fiillar  diaousion  of  diis  approach,  lefer 
to  the  diacuasion  iwgiiding  rHripienfa  of 
TANF  assiftawrw  in  the  praamble  far 
§645.212. 

CritBrkm  b:  QtarocterUtice  Aeeodated 
ynth  Lomg-Tam  Welfare  Dependmtce. 
The  Act  states,  at  section  403 
(aXSXCXiiiXI).  that  an  individual  must 
have  characteristics  aaaodatad  with 
long-term  weliue  depandance.  such  as 
having  dropped  out  of  school.  I 
pregnancy,  or  having  a  poor  wock 
hia^y.  We  we  intarpreting ' 
with"  to  include  chaiactariatics 
"predictive  of  kmg-term  weUare 
dependence.  In  order  to  fodlitato 
.■.MiwthMrtftii  at  the  local  level,  we  will 
not  further  define  the  charactaclstica 
aasociated  with  loog-tann  wrifwe 
dependence.  It  ia  likely  diet  the  TANF 
aaaeasment  may  idantiiy  the  abov»- 
noted  charactarlatlcs,  and  we  do  not 
want  to  require  fufdksr  aasaesBMnt  far 
die  purposes  of  watahHshing  ettgjhtiity 
where  it  ia  not  needed.  Morwyvar,  dia 
raguladons  inlacprat  the  itatutocy 
plMe  "inch  m"  to  mean  that  hn 
addidon  to  die  charactarislics  listed  in 
the  statute.  Sttfes  and  PICs  may 


third 


wiA,  or  piedlctfve  of,  fan^ 
apanaenoe,  indudiag 
havii^  a  fWsaWltty.  hi  ordar  to  provide 
the  SMto  «d  local  flBSH  with  fIndMlNy 
to  daain  the  WIW  prdiraB  to  mpport 
tka  go&  and  obiactlvaa  of  their  ovanO 
pnpHi  of  aaaiaonoe  far  walfara 
letlaiants.  we  are  not  tmposinf  any 
facthar  reatiicdoM  In  this  aaaa.  Stactinf 
with  the  FTW  State  WtW  fcnula  plana. 
Statea  will  be  aakad  to  inchKla  I 
of  charactaciatfca  which  the  State  ( 
PICs  cowklar  to  he  pcadicdve  of  1 
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or  predictive  of.  long-term  welfare 
dependence,  as  daaoibed  under 
category  one.  are  eligible  to  participate 
under  the  30  percent  provision  if  tne 
custodial  parent  is  receiving  TANF 
assistance.  In  order  to  facilitate 
coordination  at  the  local  level,  we  are 
not  defining  the  term  "noncustodial" 
any  further.  For  a  fuller  discussion  of 
this  approach,  refar  to  the  discussion 
regaroing  noncustodial  parents  in  the 
preamble  far  §  645.212. 

Eligibility:  Category  Three:  Exceeding 
Durational  Time  Limite.  The  regulations 
interpret  the  statutory  provision  at 
section  403(aH5HC)(iv)  to  apply  to 
individuals  who  have  reach«l  State- 
imposed  time  limits  on  receipt  of  TANF 
assistanre  in  addition  to  individuals 
who  have  reached  the  five-jrear  Federal 
limit  on  receipt  of  Federal  assistance. 
This  interpretation  is  consistent  widi 
the  purpose  of  the  WtW  funds  to  assist 
those  who  have  the  most  difficulty 
making  the  transition  from  welfare  to 
work  Therefore,  an  individual  who  has 
characteristics  associated  writh.  or 
predictive  of,  long-term  welfare 
dependence,  as  specified  in 
§645.213(aK2)  of  diis  part,  and  who 
would  otherwise  be  eligible  to  receive 
TANF  assistaiK»  but  is  no  longer 
receiving  TANF  assistance  bemuse  (s)he 
has  reached  either  the  Federal  five-year 
lifetime  limit  on  receipt  of  assistance,  or 
a  State-imposed  lifetime  limit,  is  eligible 
to  participate  under  the  30  percent 
provision. 

How  WUl  Welfietre-to-Work  Participant 
Eligibility  be  Determined?  (§  645.214) 

The  regulations  state  that  the 
operating  entity  is  accountable  for 
ensuring  that  WtW  funds  are  spent  on 
individuals  who  are  eligible  for  WtW 
projecto.  The  regulations  acknowledge, 
however,  that  this  operating  entity  may 
not  be  in  the  best  position  to  determine 
all  aspecta  of  WtW  eligibility, 
particularly  those  associated  with 
receipt  of  TANF  assistance.  Therefore, 
the  regulations  require  that  the 
operating  entity  ensure  that  there  are 
mechanisms  in  place  to  establish  WtW 
eligibility  based  on  the  criteria  in 
§§  645.212  and  645.213.  We  urge  that 
the  mechanisms  for  determining  WtW 
eligibility  address  how  the  PIC  or  other 
WtW  operating  entity  and  die  TANF 
agency  wiU  work  together  to  facilitate 
the  exchange  of  eligibility  information. 
The  actual  scope  of  the  mechanisms, 
operating  procedures,  and  roles  and 
responsibilities  of  the  cooperating 
parties  are  best  left  to  local 
determination  given  the  myriad  of 
circumstances  that  exist  in  local  areas. 

Since  receipt  of  TANF  assistance  will 
be  the  single  most  critical  WtW 


eligibility  criterion  in  the  majority  of 
cases,  it  is  critical  that  the  TANF  agency 
be  the  source  of  information  about 
whether  an  individual  is  receiving 
TANF  assistance,  the  length  of  such 
receipt,  and  applicable  tbne  limito  on 
such  receipt  At  a  minimnni,  therefore, 
for  TANF  recipienU.  WtW  eligibility 
determination  inwrhim<«in«  must 
include  anangementa  with  the  TANF 
agency  to  ensure  that  such  a 
determination  is  based  on  information, 
current  at  the  time  of  the  WtW 
eligibility  determination,  for  the  factors 
specified  in  §645.214(bMl)  of  this  part 
In  establishing  WtW  eligibility  for  die 
criteria  of  barriers  to  employment 
piirsuant  to  §645.21 2(a)(2),  and 
characteristics  assodated  with  long 
term-welfare  dependency,  pursuant  to 
§  645.213(a)(2)  of  this  part,  die 
regulations  seek  to  miniinir.« 
duplication  of  effort  and  encourage 
coordination  of  TANF  and  WtW 
resources.  Specifically,  the  regulations 
state  diat  for  TANF  recipients,  the 
operating  entity  may  base  a 
determination  of  WtW  eligibility  for 
these  factors  on  information  that  was 
collected  up  to  six  months  prior  to  the 
WtW  eligibility  determination,  by  or 
through  the  operating  entity  for  jTPA  or 
for  other  purposes,  or  by  the  TANF 
agency  for  the  TANF  assessment  or 
individual  t  wponsibility  plan  (IRP). 
This  mechanism  provides  an  rfficient 
method  to  minimize  duplication  of 
effort  and  utilize  existing,  reliable 
information  while  ensuring  that  a  WtW 
eligibility  determination  vidll  not  be 
made  on  the  basis  of  outdated 
information.  This  six-month  window  is 
intended  to  provide  flexibility  to  the 
operating  entity  to  customize  ite 
mechanisms  for  determining  WtW 
eligibility  to  address  the  unique 
circumstances  of  ita  local  area.  In  some 
cases,  the  operating  eitfity  may 
determine  that  a  shorter  time  period  is 
preferable.  In  others,  the  operating 
entity  may  determine  that  for  some 
characteristics,  such  as  the  possession  of 
a  high  school  diploma,  the  individual's 
status  immediately  prior  to 
determination  of  ^gibility  should  be 
used  in  the  determination.  We  recognize 
that  the  information  previously 
collected  by  the  operating  entity  or  in 
the  TANF  assessment  and  IRP:  (1)  may 
be  sufficiendy  comprehensive  to  allow 
for  making  the  WtW  eligibility 
determination;  or  (2)  may  not 
necessarily  provide  sufBcient 
information  to  determine  WtW 
eligibility  in  all  categories.  In  either 
case,  we  urge  close  coordination 
between  the  TANF  agency  and  the 
operating  entity  to  develop  a 


coordinated  mechanism  for  eligibility 
determination. 

The  operadng  entity  must  also  have 
mechanisms  in  place  to  determine  WtW 
eligibility  for  individuals  who  are  not 
receiving  TANF  assistance  (i.e., 
noncustodial  parents  and  individuals 
who  have  reached  the  time  limit  on 
receipt  of  TANF).  Mechanisms  may 
inclwde  approaches  such  as:  (1)  using 
staff  from  the  operating  entity  to 
determine  WtW  eligibuity  (utilizing 
information  from  TANF  and  other 
appropriate  agencies);  (2)  entering  into 
agraemenU  with  local  agencies,  such  as 
the  TANF  agency,  and  other  appropriate 
entities,  such  as  One-Stop  systems  and 
substance  abuse  treatment  providers, 
which  foster  coordination  and  facilitate 
the  exchange  of  eligibility  information 
among  parties  at  the  local  level;  and/or 
(3)  performing  joint  WtW  eligibility 
determination  with  other  appropriate 
^ndes,  including  the  TANF  agency. 
Ilie  TANF  agency  should  be  able  to 
provide  information  about  assistance 
received  by  the  custodial  parent  of 
minors  or  by  exhaustees  to  permit  the 
PIC  to  determine  whether  an  individual 
qualifies  as  a  noncustodial  parent  or 
about  individuals  who  are  no  longer 
receiving  TANF  assistance. 

In  determining  whether  someone 
requires  substance  abuse  treatment  for 
employment,  the  operating  entity  can 
benefit  from  coordinating  with  the  local 
lecipienta  of  funds  from  the  Substance 
Abuse  Prevention  and  Treatment 
(SAFT)  Block  Grant  In  some  States. 
SAPT  funds  substance  abuse  awareness 
and  identification  programs  for  TANF 
case  workers.  In  others,  substance  abuse 
counselors  supported  by  SAPT  funds 
are  co-located  in  TANF  offices.  We  urge 
close  coordination  by  the  operating 
entity  with  efforts  of  SAPT  and  other 
agencies  to  identify  and  address 
substance  abuse  among  the  TANF 
population. 

The  regulations  also  state  that  once  an 
individual  begins  to  receive  WtW 
smvices,  the  operating  entity  is  not 
requirisd  to  redetermine  WtW  eligibility. 
For  instance,  if  someone  ceases  to 
receive  TANF  a^istance  due  to 
increased  earnings,  that  individual  may 
continue  to  participate  in  appropriate 
WtW  services  (such  as  occupational 
training  offared  as  a  post-employment 
service  or  job  retention  services,  if  such 
services  are  not  otherwise  available). 

What  Activities  Are  Allowable  Under 
This  Part?  (§645.220) 

The  ultimate  objective  for  each 
welfare  recipient  is  placement  into  an 
unsubsidized  job  which  provides  the 
potential  for  achieving  econoralc  self- 
siifficiency.  Activities  conducted  with 
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WtW  grant  funds  must  be  grounded  in 
the  "work  first"  philosophy  which  is  a 
fundamental  tenet  of  the  Act  Although 
a  variety  of  activities  are  authorized 
under  WtW,  these  activities  should  be 
viewed  as  employment-baaed 
developmental  steps  for  helping 
individuals  secure  and  retain 
unsubsidized  employinent 

Section  403(a)(5)(C)(i)  specifies  the 
allowable  activities  which  can  be 
funded  under  WtW  grants.  The  statute 
prescribes  the  following  as  allowable 
activities:  job  readiness,  placement,  and 
post-employment  services  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers;  community  service  or  work 
experience  programs;  job  creation 
through  public  or  private  sector 
employment  wage  subsidies;  on-the-job 
training;  and  job  retention  or  support 
services  if  such  services  are  not 
otherwise  available.  Congress  did  not 
define  these  activities  further.  Some 
activities  have  comjnonly  understood 
meanings  from  their  use  over  time  or 
from  operational  definitions  adopted  by 
other  employment  and  training 
programs,  but  others  may  not. 

We  consulted  with  a  variety  of  groups 
to  determine  what  others  thought  about 
how  these  activities  should  be  defined. 
A  major  theme  they  expressed  is  the 
need  for  maximum  State  and  local 
flexibility  to  design  programs  to 
successfully  move  the  hardest  to  employ 
welfue  recipients  into  unsubsidized 
employment  leading  to  economic  self- 
sufficiency. 

Another  major  theme  expressed  by 
those  with  whom  we  consulted  is  the 
need  for  flexibility  to  provide  to  the 
WtW  eligible  population,  training  in 
basic  educational  and  occupational 
skills,  English  as  a  second  language 
training,  and  referral  to  vocational 
rehabilitation  services.  Indeed,  one  of 
the  eligibility  factors  is  the  lack  of  a 
high  s^ool  or  secondary  school 
diploma  or  a  certificate  of  general 
equivalency,  coupled  with  low  skills  in 
math  or  reading.  In  order  to  make  it 
possible  for  these  educationally 
disadvantaged  individuals  to  begin  to 
achieve  economic  self-sufficiency,  they 
need  access  to  tools  for  developing  the 
skills  necessary  for  achieving  their 
employment  ^oal. 

uie  regulations  address  these 
concerns.  They  provide  maximum 
flexibility  to  provide  transitional 
assistance  which  moves  welfare 
recipients  into  unsubsidized 
employment  providing  good  career 
potential  for  achieving  economic  self- 
s\ifficiency.  They  also  encourage 
effective  linkages  of  welfore  agencies, 
other  agencies  serving  people  with 


disabilities,  adult  education,  and  the 
workforce  development  system  at  the 
State  and  local  operational  levels  to 
maximize  the  use  of  all  available 
resources  and  to  focus  resources  on 
direct  assistance  to  recipients. 
Additionally,  they  encourage  the  use  of 
training  interventions  only  after  an 
individual  begins  to  work  to  help 
participants  retain  their  jobs  and  move 
toward  economic  self-sufficiency. 

Specifically,  in  order  to  facilitate 
coordination  between  WtW  and  TANF 
activities  at  the  State  and  local  level,  the 
regulations  do  not  define  or  describe  the 
activities  which  are  common  to  both 
WtW  allowable  activities  and  TANF 
work  activities.  That  is,  the  regulations 
provide  no  definitions  or  description  for 
conununity  service,  vtoA  experience, 
job  creation  through  public  or  private 
sector  employment  wage  subsidies,  on- 
the-job  training,  or  job  readiness 
activities.  Job  readiness  may,  however, 
include  training  for  WtW  participants 
starting  their  own  businesses.  It  is 
expected  that  operating  definitions  for 
these  activities  will  be  arrived  at 
through  partnership  between  the  State 
and  local  administering  agencies,  taking 
into  consideration  applicable  statutory 
and  regulatory  provisions. 

The  regulations  do  provide  examples 
of  post-employment  sovices.  Whetner 
an  individual  is  workiitg  in  a  subsidized 
or  imsubsidized  job,  including  self- 
employment  or  participation  in  a 
registered  apprenticeship  program,  that 
individual  may  be  allowed  to  receive 
post-employment  services,  which  may 
include  basic  education,  Knglish  as  a 
second  language,  occupational  skills 
training,  and  mentoring.  While  the 
legislation  does  not  permit  stand-alone 
training  activities  independent  of  a  job, 
allowing  them  as  post-employment 
activities  only  while  the  piarticipant  is 
working  in  a  subsidized  or  luisubsidized 
job  reflects  the  basic  "work  first"  thrust 
of  the  legislation,  while  recognizing  the 
critical  Importance  of  continuous  skills 
acquisition  and  lifelong  learning  to 
economic  self-sufficiency.  These 
examples  of  post-employment  services 
are  not  intended  to  imply  that  only 
educational,  training,  or  mentoring 
services  are  allowable  as  post- 
employment  services. 

The  regulations  incorporate  the 
statutory  requirement  that  job  readiness, 
placement,  and  post-employment 
services  be  provided  through  job 
vouchers  or  contracts  with  public  or 
private  providers.  Additionally,  the 
requirement,  at  §  645.230(a)(3),  that 
contracts  or  vouchers  for  job  placement 
must  include  a  provision  to  require  that 
at  least  one-half  of  the  payment  occur 
after  an  eligible  individual  hasl>een 


placed  into  the  workforce  for  six  . 
months,  is  referenced. 

Given  the  needs  of  the  target  group  for 
this  assistance,  the  provision  of 
adequate  job  retention  and  support 
services  will  be  critical.  Each 
participant  engaged  in  a  job  readiness 
activity,  an  employment  activity,  or  in 
any  other  subsidiziBd  or  unsubsidized 
job,  including  participation  in  a 
registered  apprenticeship  program,  will 
also  be  allowed  to  receive  appropriate 
job  retention  and  support  services,  if 
such  services  are  not  otherwise 
available.  These  could  include 
transportation  assistance,  substance 
abuse  treatment,  child  care,  emergency 
or  short-term  housing  assistance, 
disability-related  services,  or  other 
supportive  services.  However,  these 
services  can  be  provided  with  WtW 
funds  on^y  where  they  are  not  othwwise 
available  to  the  participant  For 
instance,  in  the  area  of  child  care,  the 
operating  entity  should  ensure  that 
WtW  funds  are  not  substituted  for  child 
care  services  available  from  the  Child 
Care  and  Development  Block  Oant, 
TANF  funds,  and  other  State  and  local 
funds. 

The  availability  of  transportation 
services,  to  get  welfue  recipients  to 
work,  training,  and  child  care,  is  a 
significant  factor  in  obtaining  and 
retaining  employment  Historically, 
DHHS  and  DQL  programs  have  defined 
transportation  in  terms  of  the  individual 
client,  and  allowed  reimbursement  for 
services  used  rather  than  for  service 
availability.  However,  client 
reimbursement  wdll  not  vnnk  vrheie 
services  do  not  exist  WtW  funds  may  be 
used  for  both  purposes.  For  instance, 
WtW  funds  may  be  used  to  leimbuxsa 
individual  participants  for 
transportation  costs,  to  enable  an 
administoing  agency  to  purchase 
additional  needed  services  from 
transportation  providera,  or 
alternatively  to  support,  in  combination 
with  other  funding  sources,  the 
development  of  new  transportation 
services  that  may  be  needed  in  order  to 
connect  individuals  to  jobs.  Such 
services  could  include:  late  night  and 
other  off  peak  hour  services,  shuttle 
service,  guaranteed  ride  home,  van 
pooling  and  ridesharing.  and 
specialized  transportation  services 
provided  by  non-profit  agencies.  WtW 
funds  cannot  be  substituted  for  services 
available  or  already  provided  through 
other  sources.  However,  this  is  not 
meant  to  preclude  funding  of  an 
individual's  access  to  existing  sources. 
For  example,  although  a  transit  service 
may  exist,  an  individual  may  need 
financial  assistance  to  afford  such 
transportation. 
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Substance  abuse  treatment  is 
specifically  provided  as  an  example  of 
a  job  retmition  service  because  one  of 
the  eligibility  fBctors  under  the  hard-to- 
employ  oritecia  is  die  need  for  substance 
abuse  treatment  far  edqilojnBnnL  In 
ananglog.£ar  makmtaacB  tkmB  taatment.. 
States  and  looaUtiBs  sfandd  caocdinate 
with  the  Sii^  State  Audiority  (S9A) 
(and  its  siihrirmtMrttira)^  rf— igjmit^  by 
the  Governor  to  receive  andadminister 
the  Substance  Abuse  Pwventioa  and . 
Traatment  (SAPT)  Block  Grant 
administered  by  die  Substance  Abuse 
and  Mental  Health  Services 
Administration.  D(fijS.  This  grant, 
totaling  $1.23  billion  in  FY  1988, 
accounts  for  appnndmatefy  40  percent 
of  all  substance  abase  treatment 
provided  thzoogh  State  agaBBie&  The 
SSA  and  its  couaty  9t  re^onal 
subcontractora  else  coradinate  widi.  or 
actoalfy  provide,  substance  abuse 
treatment  fandad  through  other  soinoes. 
It  is  hnpentive  dial  use  of  WtW  fimds 
for  snbetance  rinise  treatment  be 
coordinated  %»ith  other  ftmding  soorces 
to  provide  only  servioes  not  otherwise 
available,  it  is  equally  important  that  the 
expertise  of  SAPT  block  grantredirients 
be  utilisad  in  developing  a  strategy  to 
provide  WtW  p»TMrfp—i—  with 
substance  abuse  treatment  services. 

Regarding  substanca  abuse  treatment 
States  and  localities  need  to  be  aware 
that  sectioo  408(aHe)  of  the  Act.  which 
ban  the  use  of  Federal  TANF  fun^  for 
medical  services,  also  applies  to  WtW 
funds.  In  many,  but  not  all.  timtaTT^^^f 
the  treatment  of  alcohol  and  drug  abuse 
involves  not  just  "medical  services,"  but 
other  kinds  of  social  md  support 
servioes  as  weU.  Allowing  States  to  use 
Federal  WtW  funds  for  substsooe  ^use 
treatment  is  progcammaticaUy  sound 
since  it  addresses  the  need  of  a 
particular  target  group  and  may  help 
clients  make  suocessnil  transitions  to 
work.  Therefore.  WtW  funds  can  be 
used  for  drug  mid  alcohol  abuse 
treatment  services  to  the  extent  that 
such  services  are  not  medical  and  not 
otherwise  available  to  dte  participant 
States  and  localities  will  have  to  look  at 
the  range  of  services  offined  and 
difisrentiata  between  Aose  that  are 
medical  and  those  that  are  not  For 
instance,  an  evaluation  of  a  substance 
abuser,  to  determine  the  appropriate 
level  of  care,  performed  by  a  numdnr  of 
the  medical  profession  is  considered  a 
medical  service,  as  is  a  mediodly 
supervised  detoxification  program. 
However,  services  performed  by  thoee 
not  in  the  medical  profession,  such  as 
counsdon,  ti»rhiiiH«««  aodal  workers, 
and  psychologists,  and  services  not 
provided  in  a  hospital  or  clinic. 


including  24  hour  care  programs,  may 
be  considered  non-medical.  In  short,  as 
in  TANF,  States  and  localities  cannot 
use  Federal  WtW  huds  for  swvices  that 
the  State  identifies  as  medical;  they  may 
only  use  Federal  WtW  faada  for  services 
that  are  nni-medicak  States  migr. 
howevsc.  use  their  own  funds  or  odiar 
funds  to  provide  these  setviceaas  long 
as  they  do  not  commiB^  State  and 
Federal  funds.  Medicare  end  Medicaid 
funds  may  provide  amilhersoiBce  of 
fonding  for  medical  substance  abuse 
treatment 

Individual  development  accounts 
(IDAs)  are  authorized  by  section 
403(aM5)(CKv)(I)  of  the  Ac£  lliey  are 
described  in  detail  at  section  404(h)  of 
die  Act  which  gives  States  die  option 
tofimdIDAswidiTANF,andby     ' 
extensioH,  WtW  finds,  far  WtW 
participants.  An  IDA  is  an  account 
estahHAed  by  or  for  an  individual  to 
allow  the  individual  to  accumulate 
funds  for  specific  purpoees  enumerated 
in  the  Act,  i.e.,  postsecondary 
educational  expenses..first  home 
purchase,  and  business  capitdization. 
The  Secretary  of  DHHS  is  authorized  to 
establish  regulations  regarding  IDAs. 
Therefore,  we  are  not  regulating  or 
providing  fiuther  guidance  inmis  aree. 
An  entity  that  funds  IDAs  widi  WtW 
grant  funds  must  comply  with  Section 
404(h)  of  the  Act  and  the  applk:d>le 
DHHS  regulations. 

La^y.  the  regulations  state  that 
intake,  assessment,  eligibility 
determination,  the  development  of  an 
individualized  service  strategy,  and  case 
management  are  allowable  and  m^  be 
incorporated  inihe  program  design  of 
any  of  the  allowable  activities. 

How  Do  Welfere-to-WoriL  Activities 
Relate  to  Activities  Provided  Under 
TANF  and  Other  Related  Programs? 
(§645.225) 

The  regulationsjrequire  that  activities 
provided  dirough  WtW  be  coordinated 
effectively  with  activities  being 
provkled  duough  the  TANF  grant  and 
other  related  programs.  The  WtW  grants 
provide  a  critical  tool  to  help  States  and 
local  governments  achieve  their  own 
welfue  reform  goals  and  to  meet  their 
responsibilities  under  the  Act  to  reduce 
welfare  caseloads  and  move  welfue 
recipients  into  pennanent  onployment 
and  off  wdfare.  WtW  must  be  an 
inte^al  part  of  the  States'  and  local 
governments'  overall  program  of 
assistance  to  move  welfare  recipients 
into  unsubsidized  onj^oyment  WtW 
formula  ^ants  are  intended  towodi; 
through  the  operating  entity  to 
supplement  and  enhmce  their  overall 
capacity  for  assisting  welfare  recipients 


find  work  and  propmss  toward  self- 
sufficimcy. 

Coordiution  of  resources  should 
include  not  only  those  available  through 
WtW  and  TANF  grant  fimds.  and  die 
Child  Care  and  Developmant  Blodc 
Grant,  but  also  dioseavailaUe  throu^ 
odiar  related  actiyitiss  and  programs, 
sudi  as  the  JTPA  ptogrsraa,  the  State^ 
employmaot  saddce,  One-Step  ^eteDS; 
private  sector  aaqtloyers,  laber 
orgmisationSr  business  uid  trade 
associations,  education  i^ndes, 
housing  agencies,  ctnnmnnity 
development  corporations, 
transportation  agencies,  community-  - 
based  and  fudi-hasad  argmiz^ons, 
disability  community  oiganizaticms, 
conmnmity  action  agencies^  end 
collegss  and  universities  which  provide 
some  of  the  essistanca  needed  by  the 
taraeted  pcmulatian. 

IJie  regulations  reqoiie  that  an 
assessBMBt  of  skills,  nkv  work 
experience.  en4»loy^ility.  and  odiar 
relevant  information  be  in  place  for  each 
WtW  participant  This  is  consistent  mth 
the  TANF  requirement  at  section 
408(bXll  of  tin  Act,  that  an  assessment 
be  developed  for  each  recipient  of 
TANF  assistance  who  has  attained  la 
years  of  age  or  has  not  completed  high 
school  or  obtained  a  certificate  ai  high 
school  equivalency,  and  is  not  »«*m«3<ng 
secondary  school.  InordertomaximizB 
coordination  and  ininim<»«  duplication 
of  effort,  we  urge  the  use  of  the  TANF 
assessment  to  meet  this  requirement 
where  faasible  in  order  to  evoid 
duplicative  assesonenta  and 
unnecessary  use  of  WtW  rssources; 

The  regulatians  require  that  an 
individualized  sbategy  for  transition  to 
unsubsidized  emplo3rment  should  be  in 
place  for  eech  participant  This 
requirement  is  similar  to  die  TANF 
provision,  at  section  40e(bK2)  of  the 
Act.  r^arding  an  individual 
responsibility  plan  (JSP).  This  strategy 
should  take  into  account  the 
individual's  circumstances  r^ected  in 
the  TANF  assessment,  JTPA  individual 
service  strategy  or  any  participant 
assessment  w^ch  may  have  been 
performed  by  the  operating  entity  or  its 
agent  The  individiialized  strategy 
should  also  iiudude  information 
regarding  disabilities  since  the 
characteristics  associated  with  long- 
term  wrifiue  dependence  can  be  caused, 
or  contributed  to,  l^  a  physical, 
emotiimal  ox  cognitive  disability.  The 
strategy  should  assure  that  activities 
funded  through  WtW  are  effiactively 
coordinated  with  similar  activities  (e.g.. 
assessment,  case  management, 
supportive  services,  work  activities) 
being  funded  through  TANF  and  other 
related  programs  to  address  the 
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individual's  needs  so  that  [s)he  can 
obtain  and  retain  unsubsidized 
employment.  In  order  to  maximize 
coordinatiott  and  minimiaa  duplication 
of  effort,  the  regulations  also  state  that, 
where  appropriate,  the  TANF  IRP  may 
be  used  for  this  purpose.  It  is  our 
understanding  that  most,  if  not  all. 
States  hav»exercised  theii  option  under 
TANF  of  implementing  an  IRP 
requirement.  The  statutory  guidelines 
for  the  content  of  an  IRP,  at  section 
408(b)(2)  of  the  Act.  include  an 
employment  goal  for  the  individual  and 
a  plan  for  moving  the  individual  into 
unsubsidized  employment  as  qxiickly  as 
possible,  and  for  increasing  the 
responsibility  and  amount  of  watk.  the 
individual  is  to  handle  over  time.  The 
statutory  guidelines  also  include  a 
description  of  the  obligations  of  the 
individual  and  the  services  to  be 
provided  so  that  the  individual  will  be 
able  obtain  and  retain  employment.  In 
order  to  avoid  duplicative  strategies  and 
unnecessary  use  of  staff  resources,  we 
urge  the  use  of  the  TANF  IRP  as  the 
WtW  individualized  service  strategy 
where  feasible. 

What  General  Fiscal  and  Administrative 
Rules  Apply  to  the  Use  of  Federal        ^ 
Funds?  (^645.230) 

This  regulation  identifies  the 
appropriate  DOL  regulations  which 
specify  the  rules  applicable  to  WtW 
grants  in  the  areas  of  fiscal  and 
administrative  requirements,  audit 
requirements,  allowable  cost/cost 
principles,  debarment  and  suspension, 
drug- free  workplace,  restrictions  on 
lobbying,  and  nondiscrimination.  In 
addition,  paragraph  (a)(3)  of  this  section 
specifically  indicates  that  the  provision 
at  section  403(a)(5)(C)(i)  of  the  Act  is  a 
requirement  that  is  imposed  in  addition 
to  the  procurement  provisions 
appUcable  to  an  entity  awarding  a 
contract  or  voucher  for  job  placement 
services.  That  provision  requires  that 
contracts  or  vouchers  for  job  placement 
services  must  include  a  provision  to 
require  that  at  Inast  one-half  of  the 
payment  occur  after  an  eligible 
individual  placed  into  the  workforce 
has  been  in  the  workforce  for  at  least  6 
months.  Consistent  with  the  pmrpose  of 
the  Act,  we  have  interpreted  this 
provision  to  apply  to  placement  in 
unsubsidized  jobs.  We  have  done  this  to 
avoid  the  unintended  consequence  of 
having  all  subsidized  employment  last  a 
minimum  of  six  months. 

Paragraph  (a)(4)  of  this  section  adds  a 
provision  to  address  PIC  conflict  of 
interest  which  is  not  addressed  by  the 
uniform  requirements.  Paragraph  (a)(5) 
of  this  section  specifies  the  requirement 
that  the  addition  method  will  be 


required  for  the  use  of  program  income 
and  that  the  cost  of  generating  any 
program  income  may  be  deducted  in 
determining  the  amount  of  program 
income  earned.  In  paragraph  (c)  of  this 
section,  the  authority  to  grant  or  deny 
prior  approval  for  those  selected  items 
of  cost  which  require  such  approval  has 
bean  delegated  to  the  Governor. 
Paragraph  (g)  of  this  section  sets  forth 
restrictions  on  nepotism  related  to 
individuals  b3lng  hired  into  WtW 
subsidized  employment,  work 
experience,  on-the-job  training  positions 
and  the  like. 

What  Are  the  Time  Limitations  on  the 
Expenditure  of  Welfiue-to-Work  Grant 
Funds?  (§645.233) 

The  regulation  specifies  the  time 
limitation  rules  for  expenditure  of  the 
two  types  of  Federal  WtW  grant  funds: 

(a)  Formula  funds — ^The  general  rule 
is  that  these  funds  will  be  available  for 
expenditvire  for  a  "maximum"  period  of 
three  years  which  commences  with  the 
effective  date  of  the  grant  to  a  State.  The 
grant  period  will  be  specified  in  the 
Department's  formula  grant  doctunent 
for  each  fiscal  year  of  fonds  provided  to 
the  State. 

(b)  Competitive  funds — The  general 
rule  is  that  these  funds  have  the 
potential  for  being  granted  for  the 
"maximum"  three-year  period  from  the 
effective  date  of  the  grant  award  but  are 
subject  to  the  terms  and  conditions  of 
the  specific  grant. 

For  both  types  of  grant  funds,  any 
remaining  funds  unexpended  at  the  end 
of  the  approved  grant  period  must  be 
returned  to  the  Department  in 
accordance  with  the  applicable  clos^ut 
rules  and  procedures.  For  piirposes  of 
determining  the  time  limitations  for 
expenditure  of  "performance  bonus" 
grants,  the  provisions  applicable  to 
formula  funds  (excluding  match)  will 
apply. 

What  Types  of  Activities  Are  Subject  to 
the  Administrative  Cost  Limit  on 
Welfare-to-Work Grants?  (§645.235) 

Paragraph  (a)  of  the  regulation  restates 
the  fact  tbat  the  statute  imposes  a  15 
percent  limitation  on  administrative 
costs  for  formula  grants  to  States.  For 
competitive  grants,  the  regulation 
permits  a  different  limitation,  up  to  a 
maximum  of  15  percent,  to  be  specified 
in  the  grant  agreement.  If  no  limitation 
is  specdfied,  ti^en  the  15  percent 
limitation  on  administrative  costs  will 
also  apply  to  competitive  grants. 

Paragraphs  (b)  &  (c)  spell  out  the 
definition  of  administrative  costs  for 
these  WtW  grants  and  provide  some 
additional  cost  classification  guidance. 
Because  the  local  jTPA  system  is  the 


presiuned  delivery  system  for  these 
grants,  the  regulation  uses  the  JTPA 
definition  of  "administrative  costs" 
except  that  paragraph  (c)(3)  of  the 
regulation  incorporates  an  exception 
specified  at  Section  404(b)(2)  of  the  Act 
"Hie  exception  specifically  excludes 
from  the  administrative  cost  category 
the  costs  of  computer  hardware  and 
software  that  is  used  for  tracking  and 
monitoring  under  a  WtW  grant  It  is  • 
only  the  cost  of  the  assets,  however,  and 
not  the  salaries  or  wages  of  staff  who 
use  the  computera.  that  is  excluded.  The 
regulation  also  requires  that  all 
information  technology  purchased  for 
WtW  granto  must  be  "year  2000 
compUant"  To  meet  this  requirement, 
information  techncdogy  must  be  able  to 
accurately  process  date/time  data 
(including,  but  not  limited  to. 
calculating,  comparing  and  sequencing) 
from.  into,  and  between  the  twentieth 
and  twenty-fint  centuriea,  and  the  yean 
1999  and  2000.  The  information 
technology  must  also  be  able  to  make 
leap  year  calculations. 

These  Interim  Final  WtW  regulations 
adopt  the  JTPA  definition  of  the  term 
"Administrative  Costs"  to  minimize  the 
burden  on  PICs.  The  Secretary  notes 
that  she  may  issue  further  rules  to 
conform  this  provision  to  similar 
provisions  in  forthcoming  final 
regulations  governing  the  TANF 
program.  Comments  on  this  subject  are 
invited  and  would  be  helpful  in 
assessing  the  advantages  and 
disadvantages  of  such  a  change. 

What  Are  the  Reporting  Reqtiirements 
for  Welfare-to-Work  Grants?  (§645.240) 

This  regxdation  indicates  that  DOL 
will  issue  instructions  and  formats  for 
financial  reporting,  that  DHHS  will 
issue  the  instructions  for  participant 
reporting,  and  that  DOL  v^ll  issue 
supplemental  participant  reporting 
requirements  for  competitive  grants. 

With  respect  to  participant  reporting. 
DOL  will,  as  an  interim  dieasiue.  revise 
the  Standard  Program  Information 
Report  (SPIR)  to  incorporate 
identification  of  WtW  enroUees  and 
WtW  activity  categories  to  facilitate  the 
use  of  a  SPIR-based  management 
information  system  by  PI^  who  choose 
to  use  it  to  manage' their  WtW  funded 
activities.  However.  DOL  will  not 
require  the  use  or  submission  of  SPIR^ 
for  WtW. 

Who  is  Responsible  for  Ovenight  and 
Monitoring  of  Wellare-to-Work  Grants? 
(§645.245) 

The  Secretary  of  Labor  is  authorized 
to  provide  WtW  grants  to  States  and 
local  entities  through  formula 
allocations  and  a  competitive  process, 
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respectively.  To  ensure  that  Federal 
funds  are  aocoontad  toi  and  used  in  a 
permissible  manner,  the  Secretary  is 
responsible  for  oversight  of  grant 
activities  and  expenditure  of  grant 
funds,  and  may  monitor  any  WtW  grant 
recipient  or  sutvecipient  llie 
regulations  provide  for  Federal  and 
State  oversight  responsibilities. 

For  formiua  grants,  the  Department's 
monitoring  of  the  States  will  include  a 
sample  of  subiecipients.  States  fimded 
under  this  program  shall  develop  a 
statewide  monitoring  plan  and  shall 
make  the  monitoring  plan  available  for 
Federal  review.  In  the  event  that  the 
Secretary  determines  that  a  State  grant 
recipient  is  not  in  compliance  with 
Federal  statutory  or  regulatory 
requirements,  the  Department  may 
provide  technical  assistance  as  put  of 
the  corrective  action  process. 

The  Governor  is  responsibto  for 
oversight  of  formula  grants  at  the 
substate  level.  The  State  monitoring 
plan  shall  provide  for  adequate 
ovenight  and  should  include  State 
policies  and  procedures  for  the 
implementation,  operation  and 
management  of  the  program,  as  well  as 
State  monitoring  of  reporting 
requirements  for  WtW  substate  grants. 
The  State  shall  ensure  compliance  with 
statutory  and  regulatory  requirements  of 
WtW  at  the  substate  level.  The  State 
monitoring  plan  should  include  an 
annual  monitoring  schedule  and  should 
describe  its  process  for  providing 
technical  assistance  to  subetate  grantees 
that  an  not  in  compliance  with  State  or 
Federal  requirements. 

What  Procedures  Apply  to  the 
Resolution  of  Findings  Arising  From 
Audits,  Investig^ons.  Monitoring  and 
Oversight  Reviews?  (§  645.250) 

The  regulation  a— ign«  to  the 
Govnnor  the  responsibility  to  resolve 
subrecipient  finHing^i  that  arise  from 
audits,  investigations,  monitoring 
reviews,  and  the  like.  If  the  St^es  have 
procedures  in  place  that  are  used  for 
audit  resolution,  debt  collection  and 
appeal  for  other  grant  programs,  then 
the  existing  processes  may  be  used. 
Otherwise  the  State  must  develop  and 
implement  such  procedures. 

'The  regulation  reserves  to  the 
Secretary  the  authority  for  resolution  of 
findings  that  arise  from  Federal  audits, 
investigations,  incident  reports,  and 
monitoring  reviews,  as  well  as  recipient 
level  C^fB  Circular  A-133  audits.  The 
process  that  will  be  used  is  the  grant 
officer  initial  and  final  determination 
process  used  for  other  grant  programs 
which  is  codified  at  29  CFR  96.503. 
Appeals  of  grant  officer  final 
determinations  are  to  be  made  to  the 


Department's  Office  of  Administrative 
Law  Judges  in  accordance  with  the 
prtx^dures  fotmd  at  29  CFR  96.603(b). 
So  as  to  avoid  confusion  about  which 
procedures  apply  to  nondiscrimination 
findings,  paragraph  (c)  specifies  that 
findings  arising  from  investigations  or 
reviews  conducted  under 
nondiscrimination  laws  are  to  be 
resolved  in  accordance  with  those 
nondiscrimination  laws  and  the 
applicable  implementing  regulations. 

What  Nondiscrimination  Protections 
Apply  to  Participants  in  Welfiue-to- 
Work  Programs?  (§  645.255) 

Section  645.255  of  the  regulations 
provides  that  participants  in  WtW 
programs  have  such  rights  as  are 
available  under  any  applicable  Federal. 
State  or  local  law  prohibiting 
discrimination,  including,  but  not 
limited  to:  the  Age  discrknination  Act 
of  1975  (42  U.S.C  6101  et  »eq.);  Section 
504  of  the  Rehabilitation  Act  of  1975 
(Section  504)(29  U.S.C  794);  the 
Americans  with  Disabilities  Act  of  1990 
(ADA)  (42  U.S.C  12101  et  aeq.)  and 
Tide  VI  of  the  Qvil  Rights  Act  of  1964 
(Tide  VI)(42  U.S.C.  2000d  et  seq.).  ETA 
is  not  responsible  for  administering  any 
civil  rights  laws.  Rather,'  it  is  the  Civil 
Rights  Center  (CRC).  formerly  die 
Directorate  of  Civil  Rights,  within  the 
Office  of  the  Assistant  Seoetary  for 
Administration.and  Management,  that 
has  the  responsiUlitjr-te  enfrnce  such 
laws  as  the  Age  Discrimination  Act  of 
1975,  Section  504  and  Tide  VI,.  with 
respect  to  recipients  of  federal  financial 
assistance  from  the  Department 
Additionally,  the  CRC  is  responsible  for 
processing  complaints  nllaging 
violations  of  the  ADA  by  all  State  and 
local  government  programs,  services, 
and  r^ulatory  activities  relating  to  labor 
and  the  workforce. 

Section  645.255  of  the  regulations 
further  provides  that  complaints 
alleging  discrimination,  except  for  those 
alleging  gendn  discrimination  in 
violation  of  §  645.255(d).  shall  be 
processed  in  accordance  with  applicable 
regulations.  For  example.  WtW 
recipients  who  are  not  also  JTPA  grant 
recipients  should  process  complafrits 
that  allege  discrimination  based  on  race, 
color  or  national  origin  in  violation  of 
Tide  VI  of  die  Civil  Rights  Act  of  1964 
in  accordance  with  the  Department's 
Tide  VI  regulation  at  29  CFR  part  31  by 
forwarding  all  such  complaints  to  the 
CRC  (Address  at  the  end  of  this 
paragraph.).  Similarly,  WtW  recipients 
who  are  not  also  JTPA  grant  recipients 
should  process  ccnnplafrits  that  allege 
discrimination  based  upon  disability  in 
violation  of  Section  504  in  accordance 
with  29  CFR  32.45(b).  i.e.,  using  die 


complaint  procedures  established 
pureuant  to  that  section.  WtW  recipients 
who  are  also  JTPA  grant  recipients 
should  process  complaints  of 
discrimination  under  procedures 
established  pursuant  to  29  CFR  34.42. 

29  CFR  34.42  establishes  the 
procedures  under  which  JTPA  grant 
recipients  shall  process  complaints 
involving  violatktns  of  the  JTPA 
nondiscrimination  and  eqiul 
opportunity  provisions.  Since  many~ 
WtW  grant  recipients  will  be  PICs  and 
other  entities  with  experience  operating 
programs  under  JTPA,  the  Departeient 
has  determined  that,  in  ordw  to  avoid 
administrative  burdens,  such  entities 
shall  process  WtW  discrimination 
complaints  under  these  procedures 
rather  than  require  that  diey  con^ly 
with  two  different  sets  of  procedures. 
(Recipients  of  financial  assistance  from 
the  Departm«Bt  shoald  be  aware  that  the 
DOL  regulations,  at  29  CFR  Parts  31,  32. 
and  34.  also  require  that  programs  and 
activities  meet  certain  administrative 
obligations.  Among  those  is  the 
responsibility  to  notify  participants  of 
thefr  rights  under  nondiscrimination 
laws  (e.g.,  Tide  VI.  Section  504  and  the 
Age  Discrimination  Act),  including  the 
ri^t  to  file  a  complaint  with  the  CRC 
Individuals  with  questions  about  the 
requirements  of  these 
nondiscrimination  laws,  or  concerns 
about  compliance  by  individual  WtW 
programs  with  these  laws,  should 
address  their  comments  or  concerns  to 
the  Director.  Civil  Rights  Center,  U.S.    ' 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  N4123, 
Washington,  D.C  20210.) 

Bodi  Secticm  408(d)  of  the  PRWORA 
and  its  legislative  history,  as  reflected  in 
H.R.  Conl  Rep.  No.  725, 104  Cong.,  2nd 
Sees.  293  (1996),  clarify  that  recipients 
are  subject  to  Federal  enforcemmt 
mechanisms  The  Balanced  Budget  Aq^ 
of  1997  amended  die  PRWORA.  It 
provides  for,  among  other  things,  a  new 
civil  rights  protection  against  gendw 
discrimination.  Tbis  provision  ensures 
that  participants  who  may  not  be 
covered  under  either  Tide  VII  of  the 
Qvil  Rights  Act  of  1964  or  Title  DC  of 
the  Education  Amendments  of  1972,  ue 
protected  against  gencter  discrimination. 
The  PRWORA.  as  amended,  requires 
States  to  have  grievance  procedures  to 
process  complaints  alleging  gender 
discrimination.  The  legislative  history 
makes  clear  that  gender-based 
discrimination  is  the  only  civil  rights 
matter  that  the  legislation  required  to  be 
resolved  through  a  State  grievance 
procedure.  See  H.R.  Conl  Rep.  No.  217, 
105th  Cong..  1st  Sess.  935-937  (1997). 
Other  civil  rights  matters  are  to  be 
resolved  in  accordance  with  the 


61598    Fedaral  Regbter  /  Vol.  62.  No.  222  /  Tuesday.  November  18.  1997,  /  Rules  and  Regulations 


applicable  statutes  and  regulations 
listed  in  the  preceding  paragraph. 

What  Health  and  Safety  Provisions 
Apply  to  Participants  in  Welfare-to- 
Work  Programs?  (§  645.260) 

The  regulation  restates  the  health  and 
safety  provisions  which  are  found  in 
section  403(a)(5)U)(>i)  of  the  Act  and 
specifies  that  participants  alleging  a 
violation  of  these  standards  may  file  a 
complaint  using  the  State's  legislatively 
mandated  grievance  system.  The 
Department  interprets  the  statutory 
phrase  "work  activity"  to  refer  to  ihe 
allowable  employment  activities 
provided  for  at  §  645.220(b)  of  this  part 

What  Safeguards  Are  There  to  Ensure 
That  Participants  in  Welfare-to-Work 
Employment  Activities  do  not  Displace 
Other  Employees?  (§645.265) 

Section  403(a)(5)0)  of  the  Act 
provides  protections  to  ensure  that 
employees  are  not  displaced  by  WtW 
participants  engaged  in  a  work  activity. 
The  Department  interprets  the  phrase 
"work  activity"  to  refer  to  the  allowable 
employment  activities  provided  for  at 
§  645.220(b)  of  this  part 

The  regulation  incorporates  the 
statutory  prohibition,  in  section 
403(a)(5)0)(i)  of  the  Act.  against 
allowing  WtW  participants  to  be 
enrolled  in  employment  activities 
which  violate  existing  contracts  for 
services  or  collective  bargaining 
agreements.  Where  an  employment 
activity  would  violate  a  collective 
bargaining  agreement,  the  regulations 
provide  that  the  appropriate  affected 
labor  organization  and  employer  must 
provide  written  concurrence  before  the 
employment  activity  can  be  undertaken. 

tlie  regulations  also  incorporate  the 
statutory  prohibition  against  allowing 
an  individual  participating  in 
e|u>lo3rment  activities  under  the  WtW 
program  from  displacing  another 
employee.  Employment  activities  shall 
not  result  in  the  employment  or 
assignment  of  a  WtW  participant  or  the 
filling  of  a  position  when  any  other 
person  is  on  layoff  from  the  same  as 
substantially  equivalent  job  vdthin  the 
same  organizational  unit  The  use  of  the 
phrase  "within  the  same  organizational 
unit"  further  clarifies  the  parameters  for 
the  concept  of  "a  substantially 
equivalent  job".  The  employment  or 
assignment  of  a  WtW  participant  or  the 
filling  of  a  position  is  prohibited  when 
an  employer  has  terminated  any  regular, 
unsubsidized  employee  or  otherwise 
reduced  its  workforce  with  the  Intent  of 
filling  the  vacancy  with  a  WtW  program 
participant.  In  addition,  a  WtW 
participant  may  not  be  employed  or 
assigned  to  a  position  where  the 


employer  has  caused  an  involuntary 
reduction  to  less  than  full  time  in  hours 
of  an  employee  in  the  same  or 
substantially  eqidvalent  job. 

Consistent  with  the  goal  of  this 
program,  which  is  to  place  participants 
in  employment  which  will  eventually 
lead  to  their  economic  self-sufficiency, 
we  encourage  the  Stetes  to  safeguard  the 
current  workforce,  while  aggressively 
promoting  the  creation  of  emplojrment 
opportiinities  for  welfare  recipients.  The 
State's  goal  should  be  the  expansion  of 
its  workforce  throu^  the  creation  of 
additional  new  jobs. 

The  regulations  also  specify  that 
grievances  regarding  displacement  may 
be  filed  using  the  Stete's  legislatively 
mandated  grievance  system. 

What  Procedures  Are  There  To  Ensure 
That  CunenUy  Employed  Workers  May 
File  Grievances  Regarding  Displacement 
and  That  Welfere-to-Work  Participants 
in  Employment  Activities  May  File 
Grievances  Regarding  Displacement 
Health  and  Safety  Standards  and  Gender 
Discrimination?  (§645.270) 

The  regulations  reflect  the  statutory 
language  concerning  the  requirement 
that  a  Stete  must  esteblish  a  grievance 
system  for  regular,  unsubsidized 
employees  regarding  displacement  and 
for  participants  in  the  WtW  program 
regarding  displacement,  health  end 
safety  standards  and  gender 
discrimination. 

The  stetute  requires  that  the  grievance 
system  must  provide  an  opportunity  for 
a  hearing,  an  appeal,  and  a  final 
determination  writhin  120  days  of  the 
original  filing  date  of  the  complaint  The 
regulations  give  the  State  the  option  of 
including  in  the  grievance  system  an 
opportunity  for  informal  resolution 
prior  to  the  formal  hearing.  The 
regulations  also  provide  that  in 
developing  its  grievance  syston.  the 
State  must  spe^fy  the  time  period  and 
format  for  the  hearing  and  the  appeal 
portions  of  the  procedure.  The  informal 
resolution  and  hearing  steps  in  the 
grievance  procedure  may  occur  at  either 
the  State  or  SDA  level.  This  section  of 
the  regulations  also  restates  the 
statutory  provision  concerning  the 
designation  of  a  Stete  agency, 
independent  of  the  Stete  or  local  agency 
responsible  for  administering  or 
supervising  the  administration  of  Stete 
TANF  and  WtW  programs,  to  hear 
appeals. 


Subpart  C— Additional  Potmula  Gtrmt 
Administrative  Requirements  and 
Prxxxdures 

What  Constitutes  an  Allowable  Match? 
(§645.300) 

A  Stete  will  be  awarded  a  total  of  $2 
in  WtW  formula  grant  funds  for  each  $1 
in  Stete  mntrhing  expenditures  up  to  . 
the  ininrimnm  amount  that  the  State  is 
entitled  to  receive  under  the  WtW 
allotment  formula.  If  the  Stete  chooses 
to  propose  a  lesser  amount  of  match 
than  would  be  required  in  order  for  it 
to  receive  the  full  allotment,  it  may  do 
so.  In  such  cases,  the  amount  of  the 
Federal  WtW  grant  wrill  be  reduced 
accordingly. 

The  regulation  authorizes  the  States  to 
use  the  uniform  financial  and 
administrative  reqiiirementa.  codified  at 
29  CFR  97.24  (the  Common  Ride), 
regarding  match  allowability  and 
documentation,  except  that  no  more 
than  one-half  of  the  match  may  be  in  the 
form  of  in-kind  contributions.  We  wiU 
allow  50  percent  of  the  required  match 
to  be  in-ldnd  contributions  in  order  to 
encourage  the  participation  of  private 
non-profit  and  feith-based  organizations 
in  efforts  to  assist  individuals  transition 
from  welfare  to  unsubsidized 
enmloyment  and  economic  self- 
sufficiency.  These  organizations  can 
offer  significant  resources,  especially  in- 
ldnd  services,  to  assist  WtW  program 
participants. 

Cash  donations  Crom  nDii>Federal 
third  parties  that  are  used  to  pay  for 
allowable  costa  of  the  WtW  ^ant 
program  will  be  considered  as  cash 
match,  and  not  counted  as  in-ldnd 
contributions.  Matching  funds  include 
those  State  and  local  dollars  in  excess 
of  fonds  spent  to  meet  the  TANF  MOE 
requirement  when  t^ose  funds  are  spent 
on  WtW  eligible  individuals  and 
activities.  Matching  requiremento  may 
not  be  met  by  the  use  of  employers' 
share  of  participant  wage  paymente.  e.g., 
the  employer's  share  of  OJT.  The 
plaiming  guidance  issued  for  FY98 
reiterated  the  legislative  provision 
requiring  that  the  total  matching  fimds 
mtist  be  expended  during  the  FY  in 
which  the  WtW  grant  is  awarded.  A 
legislative  amendment  eliminating  this 
requirement  and  permitting  the 
expenditure  of  matching  funds  over  the 
same  three-year  period  as  Federal  fimds 
is  being  considned  by  Congress.  The 
final  nde  will  reflect  the  action  taken  by 
the  Congress  with  respect  to  this 
amendment.  If  match  expenditures  do 
not  satisfy  the  requirement  for  the  full 
level  of  Fednal  funds,  the  grant  amount 
will  be  reduced  by  an  appropriate 
corresponding  amount 
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Paragraph  (cK7)  of  the  regulation 
indicates  that  the  burdeii-<rf-pioof  ha 
substantiating  match  expendituraa  is  to 
be  boma  by  the  recipient  of  a  WtW  grant 
based  on  ito  own  racoids  and/or  those  . 
of  ita  subrecipieiits. 

What  Assurances  Must  a  State  Provide 
That  It  WiU  Make  the  Requind 
Matching  Expenditures?  (§645.310) 

This  regulation  restates  the  plimning 
guidance  which  requires  a  Stete  to 
provide  a  written  estimate  of  planned 
matching  expenditures  in  ita  State  plan 
and  to  describe  the  process  by  which 
the  funds  ¥dll  be  tracked  and  reported 
to  ensure  that  die  State  meeta  ita 
projected  match. 

What  Actions  Are  To  Be  Taken  if  a  State 
Fails  To  Make  the  Required  Matohing 
Expenditures?  (§645.315) 

This  regulation  requires  the 
Department  to  implement  an  ■nniml 
reconciliation  and  grant  adjustment 
process  for  WtW  granta.  Tfans 
reconciliation  will  be  based  on  reported 
match  expenditures  made  through  the 
end  of  the  FY,  as  specified  in  the 
required  report  due  45  dajrs  after  the 
end  of  each  fiacal  year.  If  the  end-of- 
fiscal-year  report  has  not  been  received 
by  December  1  of  that  year,  then  the 
reconciliation  will  be  based  on  the  most 
current  report  received. 

In  addition,  each  FY  the  Department 
will  evaluate  second  quarter  mntrhing 
expenditures  to  determine  die  status  of 
each  State's  eiqwnditures  compared 
with  planned  match.  DOL  will  alert  and 
consult  with  States  that  appear  to  be 
underexpending  mutrrhing  funds 
concOTning  the  possibility  of  reducing 
the  grant  to  raallot  funds  if  match 
requirementa  are  not  met 

When  Will  Formula  funds  be  Reallotted 
and  What  Reallotment  Procedures  Will 
the  Secretary  Use?  (§  645.320) 

This  section  describes  the 
reconciliation  process  that  the 
Department  wUl  use  for  determining 
whether  or  not  a  State  has  expended  the 
required  level  of  matching  funds  and 
the  process  for  reallotment  of  funds  that 
become  available  as  a  result  of 
underexpenditure  of  the  required  match 
or  failure  to  fully  obligate  funds  by 
either  States  or  substate  entities.  Funds 
are  fully  obligated  by  States  when  they 
are  awarded  to  the  substate  entities. 


Subpart  D-State  Formula  Grants 
Administration 

Under  What  Conditions  May  the 
Governor  Request  an  Alternate 
Administering  Agency  at  the  Local 
Level?  (§645.400) 

The  regulations  reflect  the  WtW 
legislative  intent  to  assign  PICs,  in 
cooperation  with  Chief  Elected  Officials 
(CEOs),  a  presumptive  role  aa  tha 
administoing  agencies  for  the  WtW 
program  at  the  local  level.  The  Act  also 
{wovides  the  Governor  authority  to 
select  an  alternate  administntive  agency 
and  to  request  from  the  Seoetaiy  a 
waiver  of  the  statutory  provisfon  that 
PICs  have  the  sole  authority  to  expend 
funds  for  the  program  at  die  local  level. 
The  Governor  may  request  such  a 
waiver  in  the  State's  annual  plan  and 
must  provide  information  indicating 
how  the  selection  of  the  alternate 
awncy  will  improve  the  effectiveness  or 
efficiency  of  tlie  program  in  each 
substate  area.  In 'presenting  the 
rationale,  pursuant  to  section 
403(a)(5KAHvii)(III)  of  die  Act  die 
Governor  shall  provide  such 
information  as  fs)he  deems  is  necessary 
to  establish  that  die  designated  ahemate 
agency  would  improve  the  effectiveness 
or  efficiency  of  this  administration  of  the 
funds  in  each  SDA. 

The  Department  intends  for  die 
Governors  to  have  maximum  flexibility 
on  what  should  be  included  in  their 
presentation(s)  of  the  reason(s)  for  the 
selection  of  an  alternate  administering 
agency  at  the  local  level.  While  no 
spedfic  format  is  provided,  it  is 
suggested  the  Governor  include,  as  part 
of  the  rationale  for  the  selection  of  an 
alternate  adminiateriTig  agency, 
information  r^arding  the  PICs 
porformance,  administrative  capacity,  or 
whether  the  PIC  has  turned  down  the 
WtW  role;  and  information  on  the 
altnnate  agency's  capacity  and  fiscal 
integrity.  In  addition,  the  Governor  is  to 
provide  copies  of  any  commenta  from 
the  CEOs  regarding  the  Governor's 
selection  of  the  alternate  agency. 

In  addition,  the  Governor  must 
request  a  waiver  if,  during  the  operation 
of  the  local  WtW  program,  s(he) 
determined  that  the  PIC,  or  alternate 
agency,  which  is  administering  WtW 
has  not  coordinated  ita  expenditures 
with  expenditure  of  funds  provided  to 
the  Stete  under  TANF.  Whenever  the 
Governor  requesta  a  waiver,  the  * 
Governor  is  to  {Hovide  a  copy  of  such 
request  to  the  PIC  and  CEO  of  the 
affected  SDA. 

The  Governor  shall  bear  the  burden  of 
proving  that  the  proposed  designated 
alternate  agency,  rather  than  the  PIC. 
would  improve  the  effectiveness  or 


efficiency  of  the  administration  of  WtW 
funds  in  the  SDA.  The  Secretary  tbaH 
assess  the  information  provided  by  the 
Govnnor,  as  well  as  any  input  frxxm  tha 
affected  CEOs,  in  reaching  a  decision  on 
the  granting  of  the  waiver  requested. 
The  legidatioiis  provide  the  PIC  and 
CEO  15  da;rs  in  which  to  respond  to  the 
Governor's  waiver  request  and  submit 
written  commenta  to  the  Department 
The  Secretary's  decision  on  the 
Governor's  request  constitutes  final 
agency  action  and  is  not  subject  to 
further  administrative  review. 

It  is  die  Department's  positton, 
consistent  with  section 
403(a)(5)(AXvii)(D  of  die  Act  diat  in 
WtW  programs  the  PICs  have  the  same 
policy  guidance  and  oversight  frinctions 
as  the  PICb  have  under  the  JTPA.  In 
service  delivery  areas  where,  pursuant 
to  the  PIC/CEO  agreement  die  PIC  u  not 
the  "administrative  entity"  or  the  "grant 
recipient"  (see  JTPA  sections  4(2)  and 
lOSfbKiMB)),  die  PICs  WiU  exerctae  die 
authority  specified  in  die  WtW 
legialati<Hi.  In  such  situations, 
consistent  widi  section 
403(aM5HA)(vii)(I)  of  die  Act  die  PIC 
can  use  the  current  JTPA  administering 
agency  or  grant  recipient  to  disburse 
WtW  funds  and  manage  the  program. 
Finally,  in  situations  where  the  alternate 
admiidstering  agency  selected  and 
approved  by  the  Seoetary  is  neither  the 
SDA's  administrative  entity  nor  the 
SDA's  grant  recipient  entity,  the 
Department  intends  for  the  ahemate 
agency  to  take  steps  to  ensure  the 
C£0(s)  continues  to  be  consulted  on 
WtW  service  strategies  and  activities 
planned  for  the  SDA. 

What  Elementa  Will  die  State  Use  in 
Distributing  Funds  Within  the  State? 
(§645.410) 

The  regulations  foUow  closely  the 
stetutory  provisions  concerning  the 
Governor's  responsibility  to  distribute 
fimds  to  the  SDAs  in  the  State.  The  Act 
requires  the  Governors  to  establish  a 
formula  to  distribute  funds  to  the  SDAs 
in  the  State  and  specifies  the  use  of  up 
to  three  formula  fectors  described  at 
section  403(a)(5)(A)(viKI)  of  die  Act 
The  Governor's  formula  cannot  contain 
any  additional  formula  factors. 

In  developing  the  Governor's  formula, 
the  statute  requires  that  a  weight  of  no 
less  than  50  percent  be  given  to  the 
foUowing  fecton  the  number  by  which 
the  population  of  the  area  with  an 
income  less  than  tha  poverty  line 
exceeds  7.5  percent  of  the  total 
population  of  the  area,  compared  to  aU 
such  numbers  for  ail  SDAs  in  the  State, 
litis  means  that  at  least  50  pocent  of 
the  funds  must  be  distributed  to  SDAs 
based  on  this  factor.  If  the  Governor 
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chooses  not  to  use  this  factor  in 
distributing  the  rest  of  the  funds,  these 
funds  may  be  distributed  to  an  SDA 
based  on  one  or  both  of  the  following 
factors:  an  SDA's  slisre  of  the  number  of 
adults  receiving  assistance  under  TANF, 
or  the  predecessor  program,  in  the  SOA 
for  at  least  30  months  (whether 
consecutive  or  not),  relative  to  the 
number  of  such  adults  residing  in  the 
State;  or  an  SDA's  share  of  the  number 
of  unemployed  individuals  residing  in 
the  SDA,  relative  to  the  number  of  such 
individuals  residing  State.  If  the 
Governor  chooses  to  use  one  or  both  of 
these  additional  factors,  sOie)  may  not 
distribute  more  that  50  percent  of  the 
funds  on  the  basis  of  these  factors.  In 
circumstances  where  the  Governor's 
formula  allocation  to  an  SDA  is  less 
than  SlOO.OOO,  those  amounts  are  added 
to  the  funds  retained  at  the  State  level, 
thereby  increasing  the  amount  of  funds 
which  may  be  retained  at  the  State 
above  the  15  percent  level.  However,  in 
cases  where  the  distribudon  formula 
would  allocate  at  least  $100,000  to  an 
SDA,  those  amounts  must  be  allocated 
to  the  SDA  within  30  days  of  the  date 
the  State  receives  its  Federal  allotment 

For  guidance  in  determining  the 
numbex^  of  individuals  with  income  less 
than  the  poverty  line,  the  regulations 
point  the  States  to  section  403(a)(5KD) 
of  the  Act  This  section  instructs  States 
to  use  the  methodology  used  by  the 
Bureau  of  the  Census  to  produce  and 
publish  intercensal  poverty  data  for 
States  and  cotmties.  The  Department  is 
aware  that  the  Bureau  of  the  Census  in 
March  of  1997  produced  an  intercensal 
report  containing  State  and  county  data 
estimates  of  the  number  of  individuals 
in  poverty  and  poverty  rates  for  1993. 
States  should  use  this  data,  or 
compcoable  more  recent  data  published 
by  the  Bureau,  to  determine  the  number 
of  individuals  below  the  poverty  line 
who  exceed  7.5  percent  of  the  total 
population  of  the  area.  For  areas  for 
which  1993  intercensal  data  is  not 
produced  and  published  by  the  Bureau 
of  the  Census,  Governors  may  use  1990 
Census  poverty  data,  in  conjimction 
with  the  intercensal  poverty  data  for 
related  jurisdictions,  where  appropriate, 
as  a  basis  for  determining  the  poverty 
data  for  those  areas.  The  Governor  is  to 
use  the  most  recent  year  for  which 
poverty  data  is  available  when 
determining  the  number  of  individuals 
below  the  poverty  line  and  should  use 
data  for  the  most  recent  12-month 
period  when  determining  the  number  of 
adults  receiving  assistance  for  at  least  30 
months. 

This  section  also  sets  forth  the 
statutory  authority  of  the  PICs  (or 
alternate  administering  agency)  to 


determine,  within  their  respective 
service  delivery  areas,  the  eligible 
individuals  and  the  allowable  activities 
upon  which  to  expend  their  within- 
State  fund  allocation.  The  Department 
expects  that  a  PICs  targeting  of  eligible 
individuals  and  the  selection  of  service 
strategies  will  reflect  the  needs  of  the 
target  population  and  the  local 
employment  opportunities,  and  are 
coordinated  with  State  TANF 
expenditures. 

up  to  15  percent  of  the  funds  allotted 
to  the  State  may  be  retained  by  the  State 
for  projects  to  transition  long-term 
recipients  into  unsubsidized  jobs.  For  a 
full  discussion  of  what  other 
requirements  are  applicable  to  funds 
retained  by  the  State,  please  refer  to  the 
preamble  discussions  of  §§  645.210 
through  645.225.  The  regulations  clarify 
that  the  Governor  may  utilize  PICs,  as 
well  other  entities,  such  as  One-Stop 
systems,  private  sector  employers,  labor 
organizations,  business  and  trade 
associations,  education  a^ncies, 
housing  agencies,  community 
development  corporations, 
transportation  agencies,  community- 
based  and  faith-based  organizations, 
disability  communify  organizations, 
community  action  agencies,  and 
colleges  and  universities,  to  operate 
projects  for  long-term  recipients  to  enter 
unsubsidized  jobs.  The  Department 
intends  for  the  Governors  to  develop 
gmdelines  on  such  matters  as  project 
application  criteria,  project  dmign 
criteria,  project  outcome  goals,  project 
placement  expectations,  project 
duration,  etc.  The  Department  intends 
for  the  Governors  to  have  maximum 
flexibility  in  the  management  and 
operation  of  the  funds  retained  by  the 
State,  consistent  with  statutory 
requirements,  to  enable  the  Governors  to 
fund  projects  that  support  and 
complement  the  Governors'  and  the 
PICs'  strategies  to  transition  welfare 
recipients  into  unsubsidized  jobs  and* 
economic  self-sufficiency. 

What  Planning  Information  Must  a  State 
Submit  in  Order  to  Receive  a  Formula 
Grant?  (§645.415) 

The  regulation  follows  section 
403(a)(5)(ii)  of  the  Act  and  specifies  that 
a  State  must  provide  an  annual  plan  to 
the  Secretary  for  each  fiscal  year  it 
wishes  to  receive  fiinding.  The  format  of 
the  State  plan,  as  well  as  the  date  for 
submission,  will  be  established  by  the 
Secretary  and  provided  to  the  States. 
The  plan  will  be  an  addendmn  to  the 
TANF  plan  and  will  be  submitted  to  the 
Secretaries  of  Labor  and  Health  and 
Human  Services. 

The  Department  will  review  the  State 
plan  and  will  accept  it  as  complete  if  the 
plan  demonstrates  compliance  with  the 


WtW  legislation.  Once  the  plan  is 
accepted,  the  Department  will  provide 
funding  to  the  State.  Where  a  State 
includes  in  its  plan  a  request  to  use  an 
agency  other  than  the  PIC  to  administer 
the  program  locally,  the  Secretary  will 
carefully  assess  waiver  requests  for  each 
local  jurisdiction  and  will  grant  a 
waiver  if  the  Secretary  determines  that 
the  designated  alternate  agency  will 
more  effectively  or  efficienUy 
administer  the  WtW  grant  funds  for  that 
area.  The  Secretary  will  use  the 
information  submitted  by  the  Governor 
as  well  as  input  from  the  affacted  PICs 
and  CEOs  in  the  decision-making 
process.  The  Secretary's  decision 
whether  to  grant  a  waiver  shall  be 
considered  final  agency  administrative 
action. 

What  Factors  Will  Be  Used  in 
Measuring  State  Performance? 
(§645.420) 

This  regulation  advises  that  the 
Secretary  will  develop  and  issue  a 
formula  that  will  be  used  to  measure 
State  performance  and  to  serve  as  the 
basis  for  the  award  of  performance 
grants  in  FY  2000.  The  formula  will  be 
developed  in  consultation  with  DHHS, 
the  National  Governors  Assodaticm 
(NGA),  and  the  American  Public 
Welfare  Association  (APWA).  and  will 
be  published  in  mid-1998.  As  required 
by  section  403(aX5)(E).  the  foimula  will 
be  the  basis  used  to  measure  the  success 
of  States  in  placing  individuals  in 
private  sector  employment  or  any  kind 
of  employment,  the  duration  of  such 
placements,  any  increase  in  earnings  of 
such  individuals,  and  othm  additional 
factors  that  the  Secretary  of  Labor  deems 
to  be  appropriate. 

What  Are  the  Roles  and  Responsibilities 
of  the  SUte(8)  and  PIC(s)?  (§  645.425) 

This  section  of  the  regulations 
eniunerates  a  number  of  State  and  PIC 
roles  and  responsibilities  embedded  in 
the  WtW  statiite.  During  the 
consultation  process  conducted  by  the 
Department  to  gather  input  on  WtW 
policy  development,  there  were  a 
number  of  requests  for  the  Department 
to  explain  and  clarify  the  State  and  PIC 
roles.  The  Department  believes  this 
section  of  the  regulation  is  responsive  to 
those  requests  and  highlights  die  key 
responsibilities  at  the  State  and  local ' 
level.  It  does  not  attempt  to  create 
arbitrary  divisions  sinos  it  is  our  view 
that  coordination  among  State  agencies 
and  programs  (e.g..  TANF,  employment 
service,  One-Stop  centers),  and  local 
agencies  and  programs  (e.g.,  PICs,  JTPA 
Tide  HA)  is  essential  to  meeting  the 
goals  of  the  WtW  legislation  and  that  the 
methods  and  mechanisms  established  to 
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combine  resources  and  mount  a 
coordinated  effort  to  serve  WtW 
participants  will  necessarily  vary 
according  to  State/local  needs  and 
established  relationships.  In  general,  it 
is  our  view  that,  under  the  Act,  the  State 
has  the  primary  responsibility  for 
ensuring  that  WtW  programs  are 
consistent  writh  and  well  coordinated 
with  services  under  TANF,  and  that 
local  entities  are  in  the  best  position  to 
decide  the  participants  to  be  targeted 
and  the  service  mix  most  appropriate  for 
the  participants.  Consistent  with 
statutory  provisions,  the  State  may  not 
restrict  PICs  from  exercising  their 
authority  to  expend  funds  on  the 
statutorily  eligible  populations.  PICs. 
therefore,  have  authority  to  determine 
the  individuals  to  be  served  in  the 
service  delivery  areas. 

Subpart  E—Wetfare-To-Woik 
Competitive  Grants 

Who  Are  Eligible  Applicants  for 
Competitive  Grant  Funds?  (§  645.500) 

According  to  the  Act.  in  order  to  be 
eligible  to  apply  for  competitive  grant 
funids.  an  org^udzation  must  be  a  PIC  for 
an  SDA  in  a  State,  a  political 
subdivision  of  a  State  (e.g.,  cities, 
counties),  or  a  private  entity  applying  in 
conjunction  with  the  PIC  or  poUtical 
suhdivisiim.  The  proposal  must  be 
developed  in  constdtation  with  the 
Governor.  The  Department  defines  the 
term  "in  conjunction  with"  to  mean  that 
the  application  submitted  by  a  private 
entity  must  include  a  signed 
certification  by  both  the  applicant  and 
either  the  applicable  PIC  or  political 
subdivision  that  the  relevant  PKV 
political  sobdivision  has  been  consulted 
during  the  development  of  the 
application  and  that  the  activities 
proposed  in  the  application  are 
consistent  with,  and  will  be  coordinated 
with,  the  WtW  efforts  of  the  PIC/ 
political  subdivision. 

We  beUeve  that  this  definition  of  "in 
conjunction  with"  provides  sufficient 
flexiUlity  for  private  nonprofit  entities, 
such  as  commimity  development 
corporations,  community-based  and 
faith-based  organizations,  disability 
community  organizations,  community 
action  agencies,  and  public  and  private 
colleges  and  universities,  to  apply  for 
funds,  while  ensuring  that  adequate 
coordination  with  the  ongoing  WtW 
formula  program  occurs.  Our 
requirement  for  consultation  and 
certification  reiterates  the  Department's 
emphasis  on  collaboration  and 
intesraticHi  of  resources  at  the  local 
levdf. 

We  are  also  interpreting  "private 
entify"  to  be  any  qualified  organization. 


public  m  private,  which  is  neither  a  PJC 
nor  a  political  subdivision  of  a  State. 
The  legislative  intent,  however,  is  that 
competitive  grants  are  for  projects 
which  are  community  based  and 
responsive  to  the  circiuistances  in  a 
Itxxl  community.  Therefore,  an 
application  for  competitive  grant  fimds 
will  be  fudged  for  its  connection  and 
responsiveness  to  a  local  community. 

Although  the  Department  considers 
local  collaboration  to  be  critical  to  the 
development  of  a  WtW  proposal,  in 
some  limited  cases,  providbog  evidence 
of  such  a  collaborative  effort  may  not  be 
possible.  In  these  cases,  where  a  private 
entify  caimot  obtain  certification  from 
die  PIC/political  subdivision,  die 
applicant  miut  certify,  and  provide 
information  indicating,  that  the  PKV 
political  subdivision  has  been  provided 
a  8uffi(dent  opportunity  to  cooperate  in 
the  develofunent  of  the  application  and 
has  not  acted  within  a  reasonable  period 
of  time.  The  Department  believes  that  30 
days  is  a  sufficient  period  of  time  in 
which  a  private  entity  can  expect  a 
response  from  the  PIC  or  political 
subdivision. 

This  requirement  applies  to  all  PICs 
or  political  subdivisiAns  included  in  the 
area  to  be  served  by  the  proposed 
project 

What  Is  the  Required  Consultation  With 
die  Governor?  (§645.510) 

All  applicants  for  competitive  grants, 
including  PICs  and  political 
subdivisions,  must  submit  their 
application  to  the  Governor  or  the 
designated  State  administrative  entity 
for  the  WtW  program  for  review  and 
commrait  prior  to  stibmission  of  the 
application  to  the  Secretary.  We  have 
defined  sufficient  time  for  review  and 
comment  at  the  State  level  to  be  at  least 
15  days.  For  applications  from  private 
entities,  the  15  day  comment  period 
must  be  consecutive  to  the  30  day 
period  for  obtaining  evidence  of 
collaboration  and  support  from  the  PIC 
or  political  subdivision. 

What  Are  the  Program  and 
Administrative  Requirements  That 
Apply  to  Both  the  Formula  Grants  and 
Competitive  Grants?  (§  645.515) 

The  regulations  indicate  that  all  of  the 
general  program  and  administrative 
requirements  that  apply  to  the  WtW 
formula  grants  also  apply  to  the 
competitive  grants.  Ocunpetitive  grants 
will  be  subject  to  additional  reporting 
and  moidtoring  requirements,  however, 
which  will  be  tailored  to  the  scope  of 
work  of  the  specific  grants. 


What  Are  the  Application  Procedures 
and  Timeframes  for  Competitive  (kant 
Funds?  (§645.520) 

The  Secretary  shall  establish 
appropriate  application  procedures, 
selection  criteria  and  an  approval 
process  to  ensure  that  grant  awards 
accomplish  the  statutory  purposes  of  the 
competitive  grant  funds  and  that 
available  fimds  are  used  in  an  effaotive 
manner.  We  anticipate  that  more  than 
one  application  and  award  process  will 
occur  in  each  fiscal  year  of  the  WtW 
program.  Grant  application  procedures 
will  be  published  in  the  Federal 
Roister  for  eech  round  of  competitive 
grants. 

What  Special  Consideration  Will  Be 
Given  to  Rural  Areas  and  Qties  With 
Large  Concentrations  of  Poverty? 
(§645.525) 

Competitive  grant  awards  will  be 
targeted  to  areas  of  significant  need, 
especially  rural  areas  and  cities  with 
large  concentrations  of  residents  living 
in  poverty. 

Subpart  F—Adminigtmtive  Appeal 
Process 

What  Administrative  Remedies  Are 
Available  Under  This  Part?  (§  645.800) 

The  WtW  statute  contains  provisions 
(e.g.,  those  addressing  the  allowable  use 
of  funds)  which  contemplate  the 
exercise  of  discretion  by  ETA.  It  is 
reasonable  to  anticipate  that  there  will 
be  instances  where  parties  will  seek  to  ' 
overturn  decisions  made  by  the  Agency. 

This  section  sets  the  administrative 
procedures  available  where  a  party 
seeks  review  of  a  Grant  Officer 
determination  that  imposes  a  sanction 
or  corrective  action,  pursuant  to 
§  645.250(b)  of  this  piart.  Paragraph  (a) 
provides  that  an  adverse  decision  by  a 
Grant  Officer  may  be  appealed,  within 
21  days  of  the  Grant  Officer's  final 
determination,  to  the  Department  of 
Labor's  Office  of  Administrative  Law 
Judges.  The  parties  present  their  cases 
before  an  Administrative  Law  Judge 
(ALJ)  who  develops  the  record  for  the 
proceeding,  making  fin<tiTig«  of  fact  and 
of  law.  Such  proceedings  are  relatively 
informal,  utilizing  relaxisd  rules  of 
evidence.  For  example,  a  Notice  of 
Appeal  functions  simpfy  as  the 
invocation  of  a  party's  right  to 
administrative  reyiew  of  an  Agmcy 
decision,  rathn  thm  as  a  fonnal 
complaint 

Paragraph  (b)  of  this  section  provides 
that  the  ALJ's  decision  regarding  a  case 
arising  under  this  section  constitutes 
final  agency  action  for  the  purpose  of 
judicial  review,  uidess,  within  20  days 
of  the  ALJ's  decision,  a  dissatisfied 
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party  petitions  the  Administrative 
Review  Board  (ARB)  for  review.  Review 
by  the  ARB  is  discretioiiary,  so 
paragraph  (b)  of  this  section  provides 
that  the  ALJ's  decision  constitutes  final 
Agency  action  unless  the  ARB  notifies 
the  parties,  within  30  days  of  the  filing 
of  the  petition  for  review,  that  the  case 
has  been  accepted  for  review.  Further, 
the  ALJ's  decision  constitutes  final 
Agency  action  if  the  ARB  has  not 
decided  the  case  arising  under  this 
section  within  120  days  of  acceptance 
for  review. 

m.  Regulatory  Flexibility  and 
Executive  Order 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  in  1996  (5  U.S.C. 
Chapter  6),  requires  the  Federal 
government  to  anticipate  and  minimize 
the  impact  of  rules  and  paperwork 
requirements  on  small  entities.  "Small 
entities"  are  defined  as  small  businesses 
(those  with  fewer  than  500  employees, 
except  where  otherwise  provided), 
small  non-profit  organizations  (those 
with  fiawer  than  500  employees,  except 
where  otherwise  provided)  and  small 
governmental  entities  (those  in  areas 
with  fawer  than  50,000  residents).  ETA 
has  assessed  the  potential  impact  of  the 
draft  Interim  Final  Rule,  consulting  with 
a  wide  range  of  small  entities,  in  order 
to  identify  any  areas  of  concern.  Based 
on  that  assessment,  the  Agency  certifies 
that  the  Interim  Final  Rule,  as 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

As  indicated  in  the  Background 
Section  (Section  I.  above),  the  WtW 
Interim  Final  Rule  implements  grant 
programs  that  enhance  the  resources 
available  to  States  and  PICs  or  the 
additional  WtW  finanHal  resources 
targeted  to  hard-to-employ  welfare 
recipients  and  which  will  assist  in 
efforts  to  move  these  individuals  into 
lasting  unsubsidized  iobs. 

ETA  has  minimizea  any  potential 
burdens  for  grant  applicants  and 
recipients  in  order  to  ma3dmize  the 
resources  that  will  be  applied  to  achieve 
the  purposes  of  the  WtW  program.  The 
Agency  has  further  ameliorated  any 
foreseeable  burdens  by  providing  (at 
§645.235  of  the  Interim  Final  Rule)  that 
a  grantee  can  allocate  up  to  15  percent 
of  a  grant  award  for  management  and 
administration  of  the  grant,  rather  than 
for  the  direct  provision  of  services  to 
participants.  The  Agency  has 
determined  that  the  incremental  costs  of 
applying  for  or  administering  WtW 
grants  will  be  minimal,  because 
applicants  and  grantees  will,  in  general, 
already  be  finnilinr  with  the  grant 
process  due  to  involvement  in  existing 


TANF  and  JTPA  programs.  Further.  ETA 
has  concluded  that  any  such  costs  will 
not  place  small  entities  at  a 
disadvantage  in  relation  to  larger 
entities,  with  regard  to  obtaining 
formula  grants  or  competitive  grants. 
Therefore,  it  is  unnecessary  to  set 
alternative  requirements  for  small 
entities. 

In  addition,  pursuant  to  the  Small 
Business  Regulatory  Fairness  Act 
(SBREFA)  (5  U.S.C.  Chapter  8).  the 
Agency  has  screened  the  Interim  Final 
Rule  and  has  determined  that  it  is  not 
a  "major  rule."  as  defined  in  5  U.S.C. 
804(2). 

IV.  ExecotiTe  Order  12886 

Pursuant  to  Executive  Order  12866, 
the  Agency  has  evaluated  the  Interim 
Final  Rule  and  has  determined  its 
provisions  are  consistent  with  the 
statement  of  regulatory  philosophy  and 
principles  promulgated  by  the  Executive 
Order.  The  Department  of  Labor  is 
required  to  prescribe  regulations  for  the 
WtW  program  within  90  days  of  the 
enactment  of  the  Balanced  Budget  Act 
of  1997.  Within  this  limited  time  frame, 
the  Department  has  made  every 
reasonable  effort  to  obtain  input  in  a 
purposeful  manner  from  a  variety  of 
interested  parties  (State  and  local 
government  officials,  community-based 
organizations,  and  the  general  public). 
The  WtW  grant  program  increases  the 
resources  available  to  the  public  and 
private  organizations  that  promote  long- 
term  employment  and  family  self- 
sufficiency.  The  Agency  has  determined 
the  Interim  Final  Rule  will  not  have  an 
adverse  effect  in  a  material  way  on  the 
nation's  economy. 

ETA  has  developed  the  Interim  Final 
Rule  in  close  consultation  with  the 
Departments  of  HHS.  HUD,  and 
Transportation,  and  with  other 
responsible  Federal  agencies.  Based  on 
that  consultation,  the  Agency  has 
determined  the  Interim  Final  Rule  will 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  any  action 
taken  or  planned  by  another  agency. 
The  Agency  has  also  assessed  the 
impact  of  the  WtW  State  match 
requirement  and  has  determined  it  will 
not  materially  alter  the  budgetary 
impact  of  entitlements  and  grants.  States 
will  receive  $2  dollars  in  WtW  grant 
funds  for  each  SI  in  State  matching 
expenditures  up  to  the  State  WtW  fund 
allotment.  Further,  ETA  has  determined 
that  up  to  50  percent  of  the  State 
matching  effort  can  be  "in  kind"  (goods 
and  services  provided  in  lieu  of  cash), 
allowing  the  States  additional  flexibility 
in  qualifying  for  formula  funds. 

Overall,  as  discussed  above,  the 
Department  has  determined  that  the 


Interim  Final  Rule  is  not  imduly 
burdensome  and  that  the  impacts  and 
consequences  are  non-material  for 
States,  Iqcal  governmental  entities  and 
other  potentially  interested  parties. 

The  Agency  nnds  that  this  Interim 
Final  Rule  raises  novel  policy  issues 
and  thus  constitutes  a  significant 
regulatory  action  which  nas  been 
reviewed  by  the  Office  of  Management 
and  Budget  for  the  purposes  of 
Executive  Order  12866. 

V.  Unfunded  Mandatea 

The  Interim  Final  Rule  has  been 
reviewed  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (2  U.S.C.  1501  et  seq.)  and 
Executive  Ch^Ser  12875.  Section  202  of 
UMRA  requires  that  a  covered  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  a  nile  that  includes 
any  Federal  mandate  that  may  result  in 
the  expenditure  by  State,  local  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statemenC  section  205 
of  UMRA  furUiar  requires  that  it  select 
the  most  cost-effisctive  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  the  statutory 
requirements,  in  addition,  section  203  of 
UMRA  requires  a  plan  for  informing  and 
advising  any  small  government  that  may 
be  significantly  or  imiguely  impacted. 

ETA  has  determined  that  the  WtW 
Interim  Final  Rule  will  not  regulate  the 
expenditure  by  the  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  more  than  $100 
million  in  any  one  year  (Tribal 
governments  are  covered  by  a  separate 
Interim  Final  Rule  for  which  a  separate 
Unfunded  Mandates  statement  has  been 
prepared).  Accordingly,  the  Agency  baa 
not  prepared  a  budgetary  impact 
statement,  specifically  addr«wed  the 
regulatory  alternatives  considered,  or 
prepared  a  plan  for  informing  and 
advising  any  significant  or  uniquely 
impacted  small  government 

VI.  Efbctive  Date  and  Abaence  of 
Notice  and  Comment 

The  Employment  and  Training 
Administration  has  determined, 
pursuant  to  5  U.S.C.  553(b)(B),  that  the 
statutory  mandate  to  promulgate 
regulations  within  90  days  of  the 
enactment  of  the  statute  constitutes 
good  cause  for  waiving  notice  and 
comment  proceedings.  In  addition,  the 
Agency  has  determined,  pursuant  to  5 
U.S.C.  553(d)(3).  that  the  WtW  statutory 
mandate  provides  good  cause  for 
waiving  the  customary  requirement  to 
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delay  the  efEsctive  date  of  a  final  rule  fior 
30  days  following  its  publication.  The 
short  statutory  duration  of  the  WtW 
program  uadancotea  the  importance  of 
beginning  the  diaburtement  erf  WtW 
funds  at  die  aadieat  poaaiUe  date. 
Accordingly,  die  iaaoance  of  a  propoaed 
rule,  zathar  thaa  an  imtarinrfinal  role, 
(or  delqrbig  the  ^Esctivadate  far  30 
day^  would  bacontmy  to  d»  pdidic 
intamsL  The  Intarim  Final  Rula  sate  a 
comment  panod  to  eUcit  any  concerns 
raised  by  tbe  Rule.  ETA  has  limited  the 
comment  peciod  to  60  days  so  that  any 
input  is  received  in  time  for  die  Agency 
to  review  it  in  conaideiing  any  revisions 
to  Part  645  wdiiie  the  WtW  progrun  ia 
still  in  its  early  stqia  of  operation. 

Vn.  Catalog  gCFadanl 


The  program  is  listed  in  the  Coto/of 
afFedwal  Domutic  AetiBtance  at  No. 
17.253.  "Employment  and  TMning 
AaaistanGe — ^Welfare-to-Wo]^  Giants  to 
States  ft  Local  Entities  for  Hacd4o^ 
Employ  Welfioe  Recipient  Aogiama." 

Uat  of  SabfaclB  in  20  CFl  Part  845 

&nployment  programs.  Grant 
programa-4abcy,  WeUue-to-Woric 
programs. 

Signed  at  Washington.  D.C  this  lOdi  day 
ofNovanbwlM7. 

Secntaiy(^  Labor. 
EijwiiBilHJfcaMa, 

Acting  AMaiatantSecntiuy,  Bmphyumut  and 
Training  Adminutration. 

For  the  reasons  set  fbrdi  in  the  • 
preamble.  20  CFR  Ch.  V  is  amended  by 
adding  Part  645  to  read  as  follows^. 

PART  646-PROWS10N8  QOVEBMNQ 
WELFARE-TO-WORK  GRANTS 


Sw:. 

645.100    What  does  this  subpart  cover? 

MS.llO    Whataretbspurposaaofdw 

Welfue-to-Woric  pngcam? 
645.120    What  dafinitiDns  apply  to  this  part? 


645.200    What  does  this  part  cover? 

645.210  What  is  meant  hy  the  tsnns 
"entity"  and  "project"  in  the  statuttny 
phnss  "an  entity  that  operates  a  project" 
with  Welbre-to-Woik  funds? 

645.211  How  must  Welfiu»-to-W<Mic  funds 
be  spmt  by  the  oparating  sntity? 

645.212  Who  may  be  served  as  a  hani-to- 
employ  individual  under  the  70  paroent 
provision? 

645.213  Who  may  be  served  aa  an 
individual  wiUi  long-term  welfue 
dependence  characteiiatics  under  the  30 
percent  provisioa? 

645.214  How  trill  WeUue-to-Woik 
participant  ■HgyKiljty  be  detetminad? 


645.220    What  activitiasaia  allowable  under 

this  part? 
645.225    HowdoWaUm-to-Woricactivitias 

relate  to  activitiaB  provided  riimugK 

TANF  andothar  nlatad  {wognms? 
645.230    What  gsnnal  fiscal  and 

administrative  nikaafyly  ta  tka  use  af 

Federal  ftunkr 
645.233    What  are  die  time  UmitaCiDna  OB 

the  ejqienditun  of  WaUsrMo-Woric  giant 

lands? 

•4S.235    Whatt]rpaaafactivitiaransii«4aet 

to  dis  admiidstiative  cost  limit  on 

Waibra-to-Woik  grants? 
645.240    What  ars  the  repotting 

rsquiranenti  far  Welfwii  lo-Wodc 

pngmnsf 
645.245    Who  is  responsible  far  ovoiaight 

and  monitoiing  of  Welfara-to-Wocfc 

giants? 
645.250    What  procedures  apply  to  die 

raaolution  (rf  findings  aris^  6am 

audits,  invastigatiaos.  monitDring^aBd 

oversight  laviawe? 
645.255    WhatnondiscriBiaation 

protections  apply  to  partic^Mnts  in 

Wettue-to-Wocli  programs? 
645.260    What  haahfa  aad  safaty  provisions 

^qily  to  participants  in  WeUar»to-Wack 

programs? 
645.285    What  lafaguaids  an  duas  to  ensme 

diat  participants  in  Welfars-to-Woik 

employmaot  activitiea  do  not  «<ifpl%fff 

other  employees? 
645.270    What  procedures  ue  disn  to 

onauTB  that  ctunndy  anq>loyed  woriEan 

may  file  grievaDoea  regsniing 

disiriacement  and  that  WeUu»4o-Woric 

participants  in  aaploynHnt  activitias 

may  fik  griavanoas  leguding 

displacement,  haahfa  and  aafaty 

standards  and  gander  diactfaniaation? 

Formula  Qrant 


645.300    What  ooostilatas  an  allowable 

match? 
645.310    What  assaranoas  must  a  StatB 

provide  diat  it  will  make  the  required 

matching  eiqwadituies? 
645.315    What  actions  are  to  be  taken  if  a 

Stats  £dls  to  make  the  raquirad  m«t»-ti»«g 

expenditures? 
645.320    When  will  fbrmula  funds  be 

reallottad.  and  what  reallotment 

procedures  will  the  Secrstaiy  use? 


645.400    Under  what  conditiona  may  the 

Govnnor  request  a  waiver  to  designate 

an  ahernate  local  administering  agency? 
645.410    What  elemenU  will  the  State  use  in 

dlstrftiuting  funds  within  the  State? 
645.415    What  planning  infbnnation  must  a 

State  submit  in  order  to  receive  a 

fannula  giant? 
645.420    What  fiKtors  will  be  used  in 

measuring  State  perfbimanca? 
645.425    What  aie  the  rolea  and 

lesponsibilitiss  of  the  StateCs)  and 

P1C(«)7 


Qrania 

645.500    Who  an  eligible  applicants  far 

competitive  grants? 
645.510    What  is  the  laqairad  consultalion 

with  tfas  Governor? 
645.515    Whatanthapn^aoiand 

administrative  nquinmeutrthatafyly 

to  bodi  the  fiKonila  I 

competitive  gnnts? 
645.530    What  an  die  application 

prooaduns  and  tlmateaMS  far 

competitive  fraat  funds? 
645.525    What  special  coosidefation  will  be 

given  to  nnal  anas  and  dtiee  widi  large 

caoosnttatiuus  of  poverty? 


645.800    What  administrative  lemsdies  an 
available  under  this  part? 

Aalkarily:  42  U.S.C  608(aK5)(C)(viii). 


f«4lwiM   WhatdDoaMa 

(a)  Subpart  A  establiabaa  ngulatoiy 
provisions  that  apply  to  the  Weliare-to- 
Wori:  (WtW)  programs  conducted  at  the 
State  and  at  the  Service  OOivery  Area 
(SDA)  levels. 

(b)  Subpart  B  provides  general 
program  requirementaappUcable  to  all 
WtW  formula  funda.  The  provisiona  at 
this  sul^Mrt  govern  how  WtW  funds 
must  be  spent,  who  is  eligiUe  to 
participate  in  the  program,  allowable 
activities  and  di«r  relationship  to 
TANF,  Governor's  projects  for  long-term 
recipients,  administntive  and  fiacal 
proviaions,  and  program  oversight 
requirements.  This  subpart  also 
addresses  worker  protections  and  the  - ' 
establishment  of  a  Stete  grievance 
system. 

(c)  Subpart  C  sete  forth  additional 
admimsbative  standKds  and 
procedures  for  WtW  Formula  Grante. 
such  as  ">«*f:l""B  raquirammts  and 
reallotment  procedures. 

(d)  Subpart  D  sets  forth  the  conditions 
under  which  the  Governor  may  request 
a  waim  to  designate  an  alternate 
administering  agency,  sets  forth  the 
fbrmula  elements  that  must  be  included 
in  the  within-State  distribution  formula, 
the  submission  of  a  Stete  annual  plan, 
the  factors  for  measiuing  Stete 
performance,  and  the  rolea  and 
responsibilities  of  the  Stetes  and  the 
Private  Industry  Councils  (PICs). 

(e)  Subpart  E  outlines  g«ieral 
conditions  and  reqtiiremenU  for  the 
WtW  Competitive  GranU. 

(f)  Regulatory  provisions  applicable  to 
the  Indian  and  Native  American 
Wel&re-to-Woric  Program  (INA  WtW) 
are  found  at  20  CFR  part  ft«6. 
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§648.110    VVlMlaratlwpurpoeMOfttw 
WeMw  to  Worti  Program? 

The  purposes  of  the  WtW  program 
are: 

(a)  To  {acilitate  the  placement  of  bard- 
to-employ  welfare  recipients  into 
transitional  employment  opportunities 
which  will  lead  to  lasting  unsubsidized 
employment  and  self-sufficiency; 

(b)  To  provide  a  variety  of  activities, 
grounded  in  TANF's  "work  first" 
philosophy,  to  prepare  individuals  for, 
and  to  place  them  in,  lasting 
unsubsidized  employment: 

(c)  To  provide  tor  a  variety  of  post- 
employment  and  job  retention  services 
which  will  assist  the  hard-to-employ 
welfare  recipient  to  secure  lasting 
unsubsidized  employment; 

(d)  To  provide  targeted  WtW  funds  to 
high  poverty  areas  writh  large  numbers 
of  hard-to-employ  welfare  recipients. 

I64S.120   WiMtdianWons apply  to  IMa 

pMtr        «  "■'■■■'  '■*^'   -••  ■ 

The  following  definitions  apply  under 
this  part  ^ 

Act  means  Title  IV,  Part  A  of  the 
Social  Security-Act,  42  U.S.C.  601-619. 

Adult  means  an  individual  who  is  not 
a  minor  child. 

Chief  Elected  Offlcial(s)  (CEOs) 
means: 

(1)  The  chief  elected  official  of  the 
sole  unit  of  general  local  government  in 
the  service  delivery  area, 

(2)  The  individual  or  individxials 
selected  by  the  chief  elected  officials  of 
all  units  of  g^eneral  local  government  in 
such  area  as  their  authorized 
representative,  or 

(3)  In  the  case  of  a  service  delivery  ^ 
area  designated  under  section 
101(a)(4)(A)(iii)  of  JTPA,  the 
representative  of  the  chief  elected 
official  for  such  area  (as  defined  in 
section  4(4)(C)  of  JTPA). 

Competitive  Grants  means  those  WtW 
funds  awarded  by  the  Department  under 
a  competitive  application  process  to 
local  governments,  PICs,.and  private 
entities  (such  as  community 
development  corporations,  community- 
based  and  faith-based  organizations, 
disability  ccmununity  organizations,  and 
community  action  agencies)  who  apply 
in  conjunction  with  a  PIC  or  local 
government. 

Department  or  DOL  means  the  U.S. 
Department  of  Labor. 

Employment  activities  means  the 
activities  enumerated  at  §  645.220(b). 

ETA  means  the  Employment  and 
Training  Administration  of  the  U.S. 
Department  of  Labor. 

Fiscal  year  (FY)  means  any  12-month 
period  ending  on  September  30  of  a 
calendar  year. 

Formula  grants  means  the  WtW  funds 
allotted  to  each  Welfare-to-Work  State. 


based  on  a  formula  prescribed  by  the 
Act,  which  equally  considers  States' 
shares  of  the  national  number  of  poor 
individuals  and  of  adult  recipients  of 
assistance  under  TANF.  The  State  is 
required  to  distribute  not  less  than  85 
percent  of  the  allotted  formula  grant 
funds  to  service  delivery  areas  in  the 
State;  and  the  State  may  retain  not  more 
than  15  percent  for  projects  to  help 
long-term  recipients  of  assistance  enter 
unsubsidized  employment  Unless 
otherwise  specified,  the  term  "formula 
grant"  refers  to  the  85  percent  and  15 
percent  funds. 

Governor  means  the  Chief  Executive 
Officer  of  a  State. 

)ob  Traiiung  Partnership  Act  or  JTPA 
means  Public  Law  (Pub.  L.)  97-300,  as 
amended.  29  U.S.C.  1501,  et  seq. 

Minor  child  means  an  individual  who 
has  not  attained  18  years  of  age;  or  has 
not  attained  19  years  of  age  and  is  a  full- 
time  student  in  a  secondary  school  (or 
in  the  equivalent  l§vel  of  vocational  or 
technical  training). 

MOE  means  maintenance  of  effort 
Under  TANF,  States  are  required  to 
Tn«in»«in  a  certain  level  of  spending  on 
welfare  based  oh  "historic"  FY  1094 
expenditure  levels  (Section  409  (a)(7)  of 
the  Act). 

P7C  means  a  Private  Industry  Council 
established  under  Section  102  of  the  Job 
Training  Partnership  Act,  which 
performs  the  functions  authorized  at 
Section  103  of  the  JTPA. 

PRWORA  means  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996.  Public  Law 
(Pub.  L)  104-193,  which  established  the 
TANF  program. 

SDA  means  a  service  delivery  area 
designated  by  the  Governor  pursuant  to 
section  101(a)(4)  of  the  Job  Training 
Partnership  Act 

Secretary  means  the  Secretary  of 
Labor. 

Separate  State  program  means  a 
program  operated  outside  of  TANF  in 
which  the  expenditiues  of  State  funds 
may  coimt  for  TANF  MOE  purposes. 

State  means  the  50  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
US  Virgin  Islands,  Guam,  and  American 
Samoa,  unless  otherwise  specified. 

State  TANF  Program  means  those 
funds  expended  under  the  State  Family 
Assistance  Grant  (SFAG),  the  basic 
block  grant  allocated  to  the  States  under 
Section  403(a)(1)  of  the  Act. 

TANF  means  Temporary  Assistance 
for  Needy  Families  Program  established 
under  PRWORA. 

TANF  MOE  means  the  expenditure  of 
State  funds  that  must  be  made  in  order 
to  meet  the  Temporary  Assistance  for 


Needy  Families  Maintenance  of  Effort 
requirement. 

WtW  means  Welfare-to-Work. 

WtW  State  means  those  States  that  the 
Secretary  of  Labor  determines  have  met 
the  five  conditions  established  at 
Section  403(a)(5)(A)(u)  of  the  Act  Only 
States  that  are  determined  to  be  WtW 
States  can  receive  WtW  grant  funds. 

WtW  statute  means  those  provisions 
of  the  Balanced  Budget  Act  of  1997 
containing  certain  amendments  to 
PRWORA  and  establishing  the  new 
Wel&re-to-Work  program,  amending 
Title  rv  of  the  Social  Security  Act, 
(codified  at  42  U.S.C  601-619). 

Subpart  B— General  Program  and 
Administrative  Recfuliements 

i64SJM)0   WTmI does tttts subpart oovar^ 

This  subpart  provides  general 
program  and  administrative 
requirements  for  WtW  formula  funds, 
including  Governors'  funds  for  long- 
term  recipients  of  assistance,  and  for 
competidve  grant  funding  (section 
403(a)(5)  of  the  Act). 

S646.210    Wtiat  Is  meant  tiyttielsnns 
"sntHy"  and  "pralsci"  In  Ihs  statutory 
piwsss  "an  entity  that  oparalsa  a  proiaer' 
wWi  WeNarS'4^Woffi  funds  r 

The  terms  "entity"  and  "project",  in 
the  statutory  phrase  "an  entity  that 
operates  a  project",  means: 

(a)  For  WtW  substate  formula  funds: 
(1)  "Entity"  means  the  PIC  (or  the 

alternate  agency  designated  by  the 
Govemra*  and  approved  by  the  Secretary 
pursuant  to  §  645.400  of  this  part)  which 
administers  the  WtW  substate  formula 
funds  in  a  service  delivery  area(s).  This 
entity  is  referred  to  in  §§  645.211 
through  645.225  of  this  part  as  the 
"operating  entity." 

12)  "Project"  means  all  activities,     - 
administrative  and  programmatic, 
supported  by  the  total  amount  of  the 
WtW  substate  formula  funds  allotted  to 
the  entity  described  in  paragraph  (a)(1) 
of  this  section.  , 

(b)  For  WtW  Governors'  funds  for 
long-term  recipients  of  assistance: 

(1)  "Entity"  means  the  agency,  group, 
or  organization  to  which  the  Governor 
has  distributed  any  of  the  funds  for 
long-term  recipients  of  assistance,  as 
described  in  §645.410  (b)  and  (c)  of  this 
part.  This  entity  is  referred  to  in 
§§645.211  through  645.225  of  this  part 
as  the  "operating  entity." 

(2)  "Project"  means  all  activities, 
administrative  and  programmatic, 
supported  by  the  total  amount  of  one 
discrete  award  of  WtW  Governors'  funds 
for  long-term  recipients  of  assistance 
awarded  to  the  entity  described  in 
paragraph  (b)(1)  of  this  section. 

(c)  For  competitive  WtW  funds: 
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(1)  ".Entity"  means  an  eligible 
appUcant.  as  described  in  §  645.500  of 
this  part,  which  is  awarded  a 
competitive  WtW  grant  This  entity  is 
refiwred  to  in  §§  645.211  through 
645.225  of  this  part  as  the  "operating 
entity." 

(2)  "Project"  means  all  of  the 
activities,  administrative  and 
programmatic,  supported  by  the  total 
amount  of  one  disoete  WtW 
competitive  grant  awarded  to  the  entity 
desoibed  in  paragraph  (cHl)  of  this 
section  (section  403(a)(5)(C)  of  the  Act). 

1646.211    How  must  WaHH»>to-Woffe 
funds  Im  spent -by  ttwoparaUnganMyT 

(a)  At  lesst  70  percent  of  the  WtW 
funds  allotted  to  or  awarded  to  an 
operating  entity,  as  described  in 

§  645.210  of  this  part,  miist  be  ^>ent  to 
benefit  hard-to-employ  individuals,  as 
described  in  §  645.212  of  this  part. 

(b)  Not  more  than  30  percent  of  the 
WtW  funds  allotted  to  or  awarded  to  an 
operating  entity,  as  described  in 

§  645.210  of  this  part,  may  be  spent  to 
assist  individuals  with  long-term 
welfare  dependence  characteristics,  as 
described  in  §  645.213  of  this  part  If 
less  than  30  percent  of  the  funds  is 
spent  to  assist  individuals  with  long- 
term  welfare  dependence 
charactfflistics,  the  remaining  funds 
shall  be  spent  to  benefit  hard-to-employ 
individuals  pursuant  to  paragraph  (a)  of 
this  section  (section  403(a)(5)(C)of  the 
Act). 


1646.212   WiMmarbresrwsdss 
lo  snioloi)  IntlMilurt  tw*^  «i*»  w> 


(a)  An  individual  is  eligible  to  be 
served  under  the  70  percent  provision  if 
(s)he  meets  all  three  of  the  criteria  listed 
in  paragraphs  (aXl).  (2).  and  (3)  of  diis 
section: 

(1)  The  individual  is  receiving  TANF 
assistance;  and 

(2)  Barriers  to  employment — at  least 
two  of  the  three  following  bairiars  to 
employment  must  apply  to  the 
individiial: 

(i)  Has  not  completed  secondary 
school  or  obtained  a  certificate  of 
general  equivalency,  and  has  low  skills 
in  reading  or  mathmnatics.  At  least  90 
percent  of  individuals  determined  to 
have  low  skills  in  reading  or 
mathematics  must  be  proficient  at  the 
8.9  grade  level  or  below. 

(ii)  Requires  substance  abuse 
treatment  for  employment 

(ill)  Has  a  poor  work  history.  At  least 
90  percent  of  individuals  determined  to 
have  a  poor  work  history  miist  have 
worked  no  more  than  3  consecutive 
months  in  the  past  12  calendar  months; 
and 


■  (3)  Length  of  receipt  of  TANF 
assistance— the  individual  must  be  a 
long-term  recipient,  meeting  one  of  the 
following  two  criteria: 

(i)  Has  received  assistance  under  a 
State  TANF  program,  and/or  its 
predecessor  program,  for  at  least  30 
months.  The  months  do  not  have  to  be 
consecutive;  or 

(ii)  Will  become  ineligible  for 
assistance  within  12  months  due  to 
either  Fednal  or  State-imposed 
durational  time  limits  on  receipt  of 
TANF  assistance.  This  includes 
individuals  who  have  been  exempted 
from  the  durational  limits  due  to 
hardship  pursuant  to  section 
40B(aM7)(CTof  the  Act,  but  would  face 
termination  Mrithin  12  months  without 
the  exemption. 

(b)  A  noncustodial  parent  of  a  minor 
is  eligible  to  participate  under  the  70 
percent  provision  if  the  custodial  parent 
meets  the  eligibility  requirenoents  of 
paragraph  (a)  of  this  section. 

(c)  An  individiud  who  has  barriers  to 
employment,  as  specified  in  paragra{riii 
(a)(2)  of  this  section,  and  who  would  be 
otherwise  eligible  to  receive  TANF 
assistance  but  is  no  longer  receiving 
TANF  assistance  because  (s)he  has 
reached  either  the  Federal  five-year 
lifetime  limit  on  receipt  of  assistance,  or 
a  State-imposed  lifetime  limit  is  eligible 
to  participate  under  the  70  percent 
provision  (section  403(^5)(C)  of  the 
Act). 


1645.213   Wfwmeybe 

■aaiaaiti^Ml  m^AK  tm^am  ^m^m 

wnfKwmMmm  wnn  Hmf^'Wnn 


tfieao 


(a)  An  individual  is  eligible  to  be 
served  imder  the  30  percent  provision  if 
(s)he  meets  both  criteria  listeid  in 
paragraphs  (aXl)  and  (2)  of  this  section: 

(1)  The  individual  is  receiving  TANF 
assistance;  and 

(2)  The  individual  has  characteristics 
associated  with,  or  predictive  of,  long- 
term  welfare  dependence,  such  as 
having  dropped  out  of  school,  teenage 
pr^nancy,  or  having  a  poor  work 
history.  States,  in  constdtation  Mrith  the 
operating  entity,  may  designate 
additional  characteristics  associated 
with,  or  predictive  of,  long-term  welfare 
dejpendence. 

(b)  A  noncustodial  parent  of  a  minor 
child  is  eligible  to  participate  under  the 
30  percent  provision  if  the  noncustodial 
parent  has  the  characteristics  specified 
in  paragraph  (a)(2)  of  this  section,  and 
the  custodial  parent  is  receiving  "TANF 
assistance. 

(c)  An  individual  who  has 
characteristics  associated  with,  or  , 
predictive  of,  long-term  welfare 
dependence,  as  specified  in  paragraph 


(aK2)  of  this  section,  and  who  would  be 
otherwise  eligible  to  receive  TANF 
assistance  but  is  no  longer  receiving 
TANF  assistance  because  (s)he  has 
leached  either  the  Federal  five-year 
lifetime  limit  on  receipt  of  assistance,  or 
a  State-imposed  lifetime  limit,  is  eligible 
to  participate  under  the  30  percent 
provision  (section  403(a)(5)(C)  of  the 
Act). 


1646.214 

perticlpenl  aNgibillly  be 

(a)  The  operating  entity,  as  described 
in  §§645.210(aKl),  (b)(1),  and  (c)(1)  of 
this  part,  is  accoiuitable  for  ensuring 
that  WtW  funds  are  spent  only  on 
individuals  eligible  for  WtW  projects. 

(b)  The  operating  entity  must  ensure 
that  there  are  itn»rhnni«in«  in  piace  to 
determine  WtW  eligibility  for 
individuals  who  are  receiving  TANF 
assistance.  These  mechanisms: 

(1)  Must  include  arrangements  widi  ° 
the  TANF  agency  to  ensure  that  a  WtW 
eligibility  detennination  is  based  on 
infiumation.  cuitoit  at  the  time  of  the 
WtW  eligibility  detfflmination,  about 
whether  an  individual  is  receiving 
TANF  assistance,  punuant  to 
§$645.212(a)(l)  and  645.213(aXl)  of 
this  part  the  length  of  receipt  of  TANF 
assistance,  pursuant  to  $645.212(aX3Xi) 
of  this  part,  and  when  an  individual 
may  become  ineligible  for  assistance 
pursuant  to  §645.212(a)(3Kii)  of  this 
part  (section  403(aX5KAXuKdd)  of  the 
Act). 

(2)  May  include  a  detmmination  of 
WtW  eligibility  for  barriers  to 
employment  pursuant  to  §645.212(aX2) 
of  this  part,  and  for  characteristics  of 
long-term  welfare  dependence,  pursuant 
to  §  645.213(aX2)  of  tiiis  part  based  on 
information  collected  by  the  operating 
entity  or  the  TANF  agency  up  to  six 
months  prior  to  the  WtW  eligibility 
determination. 

(c)  The  operating  entity  must  ensure 
that  there  are  mechanisms  in  place  to 
determine  WtW  eligibility  for 
individuals  who  are  not  receiving  TANF 
assistance  (i.e.,  noncustodial  parents, 
pursuant  to  §§  645.212(b)  and 
645.213(b)  of  this  part,  and  individuals 
who  have  reached  the  time  limit  on 
receipt  of  TANF,  pursuant  to 

§§  645.212(c)  and  645.213(c)  of  this 
part).  Mechanisms  may  include,  but  are 
not  limited  to: 

(1)  Using  staff  from  the  opwating 
entity  to  determine  eligibility; 

(2)  Entering  into  agreements  writh 
local  agencies  such  as  the  TANF  agency 
and  other  appropriate  agencies  which 
foster  coordination  and  facilitate  the 
exchange  of  eligibility  information 
among  parties  at  the  local  level;  and/or 
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(3)  Porforming  joint  eligibility 
determination  with  other  appropriate 
agencies,  including  the  TANF  agency. 

(d)  Eligibility  for  WtW  need  not  be 
redetermined  for  an  individual  after  the 
individual  begins  lo  receive  WtW 
services  (section  403(8)(5MC)  of  the  Act). 

f64S.220    What acttvtties  are aiknvable 
under  IMS  pert? 

Entities  operating  WtW  projects  may 
use  WtW  funds  for  the  following: 

(a)  ]ob  readiness  activities  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers. 

(b)  Employment  activities  which 
consist  of  any  of  the  following: 

(1)  Community  service  programs; 

(2)  Work  experience  programs; 

(3)  Job  creation  through  public  or 
private  sector  employment  wage 
subsidies;  and 

(4)  On-the-job  training. 

(c)  Job  placement  services  financed 
through  job  vouchers  or  through 
contracts  with  public  or  private 
providers,  subject  to  the  payment 
reouirements  at  §  645.230(a)(3). 

fd)  Post-employment  services 
financed  through  job  vouchers  or 
through  contracts  with  pi^lic  or  private 
providers,  which  are  provided  ahet  an 
individual  is  placed  in  one  of  the 
employment  activities  listed  in 
paragraph  (b)  of  this  section,  or  in  any 
other  subsidized  or  unsubsidized  job. 
Post-employment  services  include,  but 
are  not  limited  to,  such  services  as: 

(1)  Basic  educational  skills  training; 

(2)  Occupational  skills  training; 

(3)  RngH«h  as  a  second  language 
training;  and 

(4)  Mentoring. 

(e)  Job  retention  services  and  support 
services  which  are  provided  after  an 
individual  is  placed  in  a  job  readiness 
activity,  as  specified  in  paragraph  (a)  of 
this  section,  in  one  of  the  employment 
activities,  as  specified  in  paragraph  (b) 
of  this  section,  or  in  any  other 
subsidized  or  unsubsidized  job.  These 
services  can  be  provided  with  WtW 
funds  only  if  they  are  not  otherwise 
available  to  the  participant  Job 
retention  and  support  services  include, 
but  are  not  limited  to,  such  services  as: 

(1)  Transportation  assistance; 

(2)  Substance  abuse  treatment  (except 
that  WtW  funds  may  not  be  used  to 
provide  medical  treatment); 

(3)  Child  care  assistance; 

(4)  Emergency  or  short  term  housing 
assistance:  and 

(5)  Other  supportive  services. 

(f)  Individual  development  accounts 
which  are  established  in  accordance 
with  section  404  (h)  of  the  Act. 

(g)  Intake,  assessment,  eligibility 
determinatioa.  development  of  an 


individualized  service  strategy,  and  case 
management  may  be  incorporated  in  the 
design  of  any  of  the  allowable  activities 
listed  in  paragraphs  (a)  through  (f)  of 
this  section  (section  403(aK5)(C)  of  the 
Act). 

1646.225    HowdoWenar»-to-Worfc 
activWea  retala  to  aetMtlea  provMad 
through  TANF  and  other  esiatad  programa? 

(a)  Activities  provided  through  WtW 
must  be  coordinated  effectively  at  the 
State  and  local  levels  with  activities 
being  provided  through  TANF  (section 
403(a)(5)(A)(vii)(n)  of  the  Act). 

(b)  The  operating  entity  must  ensure 
that  there  is  an  assessment  of  skills. 
prior  work  experience,  emplayabUity. 
and  other  relevant  information  in  place 
for  each  WtW  participant.  Where 
appropriate,  the  assessment  performed 
by  the  TANF  agency  or  JTPA  should  be 
used  for  this  purpose. 

(c)  The  operating  entity  must  ensure 
that  there  is  an  individualized  strategy 
for  transition  to  unsubsidized 
employment  in  place  for  each 
participant  which  takes  into  accoimt 
participant  assessments,  including  the 
TANF  assessment  and  any  JTPA 
assessment.  Where  appropriate,  the 
TANF  individual  responsibility  plan 
(IRP)  or  JTPA  individual  service  strategy 
should  be  used  for  this  purpose. 

(d)  Coordination  of  resources  should 
include  not  only  those  available  through 
WtW  and  TANF  grant  funds,  and  the 
Child  Care  and  Development  Block 
Grant,  but  also  those  available  through 
other  related  activities  and  programs 
such  as  the  JTPA  programs,  the  State 
employment  service.  One-Stop  systems, 
private  sector  employers,  labor 
organizations,  business  and  trade 
associations,  education  agencies, 
housing  agencies,  community 
development  corporations, 
transportation  agencies,  community- 
based  and  faith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  universities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population  (section  402(a)(5MA) 
of  the  Act). 


§646.230 

admMatiatlva  niieaapptyta  Hie  uaeef 

Federal  funda7 

(a)  Uniform  fiscal  and  adaiinistrative 
requirements.  (1)  State,  local,  and 
Indian  tribal  government  organizations 
are  required  to  follow  the  common  rule 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments"  which 
is  codified  in  the  IXDL  regulations  at  29 
CFRpart97. 

(2)  Institutions  of  higher  education, 
hospitals,  and  other  non-profit 


organizations  are  required  to  follow 
OMB  Circular  A-110  which  is  cadified 
in  the  IX)L  regulations  at  29  CFR  part 
95. 

(3)  In  addition  to  the  requirements  at 
29  CFR  95.48  and  29  CFR  97.36(i), 
contracts  or  vouchers  for  fob  placement 
services  supported  by  funds  provided 
for  this  program  must  include  a 
provision  to  require  that  at  least  one- 
half  (V^)  of  the  payment  occur  after  an 
eligible  individual  placed  into  the 
workforce  has  been  in  the  workforce  for 
six  (6)  months.  This  provision  applies 
only  to  placement  in  unsubsidized  jobs 
(section  403(a)(5)(C)(i)  of  the  Act). 

(4)  In  addition  to  the  requirements  at 
29  CFR  95.42  and  29  CFR  97.36(b)(3) 
which  address  codes  of  conduct  and 
conflict  of  interest  issues  related  to 
employees,  it  is  also  required  that: 

(i)  A  PIC  member  shall  neither  casta 
vote  on,  nor  participate  in.  any  decision 
malHng  capacity  on  the  provision  of 
services  by  such  member  (or  any 
organization  which  that  member 
directly  represents),  nor  on  any  matter 
which  would  provide  any  direct 
financial  benefit  to  that  member  or  a 
member  of  his  immediate  family. 

(ii)  Neither  membership  on  the  PIC 
nor  the  receipt  of  WtW  funds  to  provide 
training  and  related  services  shall  be 
construed,  by  itself,  to  violate  these 
conflict  of  interest  provisions. 

(5)  The  addition  method  shall  be 
required  for  the  use  of  all  program 
income  earned  imder  WtW  grants.  The 
cost  of  generating  program  income  shall 
be  subtracted  from  the  amount  earned  to 
establish  the  amount  of  program  income 
available  for  use  under  the  grants. 

(b)  Audit  requirements.  All 
governmental  and  non-profit 
organizations  are  requirad  to  follow  the 
audit  requirements  of  OMB  Circular  A- 
133.1  Tiiig  requirement  is  imposed  at  29 
CFR  97.26  for  governmental 
organizations  and  at  29  CFR  95.26  for 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations. 

(c)  Allowable  costs/cost  principles. 
The  DOL  regulations  at  29  CFR  95.27 
and  29  CFR  97.22  identify  the  Federal 
principles  for  determining  allowable 
costs  which  eech  kind  of  recipient  and 
subrecipient  must  follow.  For  those 
selected  items  of  cost  requiring  prior 
approval,  the  authority  to  grant  or  deny 
approval  is  delegated  to  the  Governor. 

(1)  State,  local,  and  Indian  tribal 
government  organizations  must 
determine  allowability  of  costs  in 


*  OMB  Ciiculan  are  availabla  from:  Exncutivs 
Offlca  of  the  Prmident  Publications  Scrvica,  72S 
17th  Stnat  NW.  Suits  G-2200.  Waahingbm.  ZK, 
20503;  202-39S-7332. 
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accordance  with  the  provisions  of  OMB 
Circular  A-67.  "Cost  Principles  for  State 
and  Local  Govemments." 

(2)  Non-profit  oramiiations  must 
determine  allowability  of  costs  in 
accordance  with  OMB  Circular  A-122, 
"Cost  Principles  for  Non-Profit 
Oraanisations." 

&)  Institutions  of  higher  education 
must  determine  allowriulity  of  costs  in 
accordance  with  OMB  Circular  A-21, 
"Cost  Principles  for  Educatiam 
Institutions." 

(4)  Hospitals  must  determine 
allowability  of  costs  in  accordance  with 
the  provisions  of  appendix  E  of  45  CFR 
part  74,  '.'Principles  for  Determining 
Costs  Applicable  to  Research  and 
Development  Under  (kants  and 
Contracts  with  Hospitals." 

(5)  Commercial  organizations  and 
those  non-profit  organizatioas  listed  in 
Attachment  C  to  OMB  Circular  A-122 
must  determine  allowability  of  costs  in 
accordance  with  the  provisions  of  the 
Federal  Acquisition  Regulation  (FAR), 
at  48  CFR  part  31. 

(d)  Government-wide  debarment  and 
suspension,  and  government-wide  drug- 
free  workplace  requirements.  All  WtW 
grant  recipients  and  subrecipients  are 
required  to  comply  with  the 
government-wide  requirements  for 
debarment  and  suspension,  and  the 
govemment-wide  requirements  for  a 
drug-fiee  workplace  wdiich  are  codified 
in  the  DOL  regulations  at  29  CFR  part 
98. 

(e)  Restrictions  on  lobbying.  All  WtW 
grant  recipients  and  subrecipients  are 
required  to  comply  with  the  restrictions 
on  lobbying  which  are  codified  in  the 
DOL  regulations  at  29  CFR  part  93. 

(f)  Nondiscrimination.  All  WtW  grant 
recipients  and  subrecipients  are 
required  to  comply  with  the 
nondiscrimination  provisions  which  are 
codified  in  the  DOL  regulations  at  29 
CFR  parts  31  and  32.  In  addition, 
recipients  of  WtW  grants  who  are  also 
recipients  under  JITA  are  required  to 
comply  with  20  CFR  part  34.  For 
purposes  of  this  paragraph,  the  term 
"recipient"  has  die  same  meaning  as  the 
turn  is  defined  in  29  CFR  parts  31,  32, 
and  34.  Participant  rights  related  to 
nondiscrimination  may  be  found  at 
§645.255  of  this  part 

(g)  Nepotism.  (1)  No  individual  may 
be  placed  in  a  WtW  employment 
activity  if  a  member  of  that  person's 
immediate  Camily  is  engaged  in  an 
administrative  capacity  for  the 
employing  agency. 

(2)  To  the  extent  that  an  applicable 
State  or  local  legal  requirement 
regarding  nepotism  is  more  restrictive 
than  this  provision,  such  State  or  local 
requirement  shall  be  followed. 


1646.233    WhalafethetiineUmttallonsen 
the  expandtlura  of  WaNlBr»4o-Worti  grant 
funds? 

•  (a)  Formula  grant  funds.  The 
maximum  time  limit  for  the  expenditure 
of  a  given  fiscal  year  allotment  is  three 
years  from  the  effective  date  of  the 
Federal  grant  award  to  the  State.  The 
maximum  time  limit  will  be  allowed 
and  will  be  specified  in  the 
Department's  formula  grant  document 
for  each  fiscal  year  of  funds  provided  to 
the  State.  Any  remaining  funds  that 
have  not  been  expended  at  the  end  of 
the  expenditure  period  must  be  returned 
to  the  Department  in  accordance  with 
the  applicable  closeout  procedures  for 
formula  grants. 

(b)  Competitive  grata  funds.  The 
maximum  time  limit  for  the  expenditure 
of  these  funds  is  three  years  frmn  the 
effective  date  of  award,  but  will,  in  all 
cases,  be  determined  by  the  grant  period 
and  the  terms  and  conditions  specified 
in  the  Federal  grant  award  agreement 
(including  any  applicable  grant 
modification  documents).  Any 
remaining  funds  that  have  not  been 
expended  at  the  end  of  the  approved 
grant  period  must  be  returned  to  the 
Department  in  accordance  with  the 
applicable  closeout  procedures  for 
competitive  grants  (section 
503(a)(5)(C)(vU)  of  die  Act). 

{646.236   WImI  types  of  ecttvltlss  ara 
subfsct  to  ttM  sdnilnisbsllwe  oost  Hmit  on 
Wellsre»to»Wortt  gianlsT 

(a)  Administrative  cost  limitation 
(section  404(bXl)).  (1)  Formula  grants  to 
States.  Expenditures  for  administrative 
purposes  under  WtW  formula  grants  to 
States  are  limited  to  fifteen  percent 
(15%)  of  the  grant  award. 

(2)  Competitive  grants.  The  limitation 
on  expenditures  tat  administrative 
purposes  under  WtW  competitive  grants 
will  be  specified  in  the  grant  agreement 
but  in  no  case  shall  the  limitation  be 
more  than  fifteen  percent  (15%)  of  the 
grant  award. 

(b)  The  costs  of  administration  are 
that  allocable  portion  of  necessary  and 
allowrable  costs  associated  with  the 
overall  management  and  administration 
of  the  WtW  program  and  which  are  not 
direcUy  related  to  the  provision  of 
services  to  participants.  These  costs  can 
be  both  personnel  and  non-persoimel 
and  both  direct  and  indirect  Costs  of 
administration  shall  include: 

(1)  Except  as  provided  in  paragraph 
(c)(1)  of  this  section,  costs  of  saluies, 
wfages.  and  related  costs  of  the 
recipient's,  subrecipient's  or  PIC's  staff 
engaged  in: 

(i)  Overall  program  management, 
program  coordination,  and  general 
administrative  functions,  including  the 


salaries  and  related  costs  of  the 
executive  director.  WtW  director, 
project  director,  personnel  officer,  fiscal 
officer/bookkeeper,  purchasing  officer. 
■  secretary,  pejrroll/insurance/property 
clerk  and  othu'  costs  associated  with 
canying  out  administrative  functions; 

(ii)  Pr^Mring  program  plans,  budgets, 
sche<hUes,  and  amendments  thereto: 

(ill)  Monitoring  of  programs,  projects, 
subrecipients,  and  related  systems  and 
processes; 

(iv)  Procuranent  activities,  including 
the  avrard  of  specific  subgrants, 
contracts,  and  purchase  orders; 

(v)  Providing  State  or  local  officials 
and  the  general  public  with  information 
about  the  program  (public  relations); 

(vi)  Developing  systems  and 
procedures,  includhig  management 
infonnation  systems  (except  as  provided 
in  paragraph  (c)(3)  of  this  section),  for 
assuring  compliance  with  program 
reouirements; 

(vii)  Preparing  reports  and  other 
documents  related  to  the  propam 
requirements; 

(viii)  Coordinating  the  resolution  of 
audit  findings; 

(ix)  Evaluating  program  results  against 
stated  objectives;  and 

(x)  Performing  administrative 
services,  includiog  such  services  as 
general  legal  services,  accountliig 
services,  audit  services;  and  managing 
purchasing,  property,  payroll,  and 
personnel; 

(2)  Except  as  provided  at  paragraph 
(c)(3)  of  this  section,  costs  for  gcmds  and 
services  required  for  administration  of 
the  program,  including  such  goods  and 
services  as  rental  or  purchase  of 
equipment,  utilities,  office  supplies, 
postage,  and  rental  and  maintenance  of 
officespace; 

(3)  The  costs  of  organizaticm-wide 
management  functions;  and 

(4)  Travel  costs  incurred  for  official 
business  in  carrying  out  program 
management  or  administrative 
activities. 

(5)  These  Interim  Final  WtW 
regulations  adopt  the  description  of  the 
term  "Administrative  Costs"  found  in 
the  JTPA  regulations  at  29  CFR  627.440 
to  minimize  the  burden  on  PICs.  The 
Secretary  reserves  the  right  to  change 
the  definition  to  be  consistent  with  the 
TANF  definition  when  final  TANF 
regulations  are  issued. 

(c)  Other  cost  classification  guidance. 
(1)  Personnel  and  related  non-personnel 
costs  of  the  recipient's  or  subrecipient's 
staff,  including  project  directors,  who 
perform  both  administrative  and 
programmatic  services  or  activities  may 
be  allocated  to  the  benefitting  cost 
objectives/categories  based  on 
documented  distributions  of  actual  time 
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worked  or  other  equitable  cost 
allocation  methods. 

(2)  Indirect  or  overhead  costs 
normally  shall  be  charged  to 
administration,  except  that  specific 
costs  charged  to  an  overhead  or  indirect 
cost  pool  that  can  be  identified  directly 
with  a  cost  objectivey category  other  than 
administration  may  be  charged  to  the 
cost  objective/category  directly 
benefitted.  Documentation  of  such 
charges  shall  be  maintained. 

(3)  The  costs  of  information 
technology — computer  hardware  and 
software — needed  for  tracking  or 
monitoring  under  a  WtW  grant  shall  not 
be  charged  to  the  administration  of  the 
grant  (section  404(b)(2)  of  the  Act). 

Only  the  costs  of  information 
technology  that  is  "year  2000 
compliant"  shall  be  allowable  under 
WtW  grants.  To  meet  this  requirement, 
information  technology  must  be  able  to 
accurately  process  date/time  data 
(including,  but  not  limited  to, 
calculating,  comparing  and  sequencing) 
from,  into  and  between  the  twentieth 
and  twenty-first  centuries,  and  the  years 
1999  and  2000.  The  information 
technology  must  also  be  able  to  make 
leap  year  calculations.  Furthermore, 
"year  2000  compliant"  information 
technology  when  used  in  combination 
with  other  information  technology  shall 
aocurately  process  date/time  data  if  the 
other  information  technology  properly 
exchanges  date/time  data  with  it 

1646.240    What  ara  Itw  reporting 


(a)  General.  All  States  and  other  direct 
grant  recipients  shall  report  pursuant  to 
instructions  issued  by  I)OL  (financial 
data)  and  by  DHHS  (participant  data 
only).  Reports  shall  be  submitted  no 
more  frequently  than  quarterly  within  a 
time  period  specified  in  the  reporting 
instructions.  In  addition,  DOL  will 
establish  supplemental  reporting 
requirements  for  competitive  grant 
recipients  through  the  grant  agreements 
pursuant  to  §  645.515  of  this  (tart. 

(b)  Subrecipient  reporting.  A  State  or 
other  direct  grant  recipient  may  impose 
difiierent  forms  or  formats,  shorter  due 
dates,  and  more  frequent  reporting 
requirements  on  subrecipients. 
However,  the  recipient  is  reqxiired  to 
meet  the  reporting  requirements 
imposed  by  DOL  and  DHHS. 

(c)  Financial  reports.  Financial 
reports  shall  be  submitted  to  DOL  by 
each  grant  recipient.  Reported 
expenditures  and  program  income  must 
be  on  the  accrual  basis  of  accounting 
and  cumulative  by  fiscal  year  of 
appropriation.  If  the  recipient's 
accounting  records  are  not  nonnally 


kept  on  the  accrual  basis  of  accounting, 
the  recipient  shall  develop  accrual 
information  through  an  analysis  of  the 
dociunentation  on  hand. 

(d)  Due  date.  Financial  reports  will  be 
due  no  later  than  45  days  after  the  end 
of  each  quarter.  A  final  financial  report 
is  required  90  days  after  the  expiration 
of  a  funding  period  or  the  termination 
of  grant  support. 

(e)  Optional  SPIR  Reporting.  DOL  may 
also  provide  instructions  for  an  optional 
modified  SPIR  for  internal  program 
management  (section  411(a)  of  the  Act). 

{646.246    Who  ta  raaponaltiia  tor  ovaraIgM 
and  nKNiitoring  at  Walfara-lo-Worfc  granta? 

(a)  The  Secretary  may  mcmitor  all 

recipients  and  sulnecipients  of  all  grants 
awarded  and  funds  expended  under 
WtW.  Federal  oversight  will  be 
conducted  primarily  at  the  State  level 
for  formula  grants  and  at  the  recipient 
level  for  competitive  grants. 

(b)  The  Governor  shall  monitor  PICs 
(or  other  approved  administrative 
entities)  fimded  under  the  State's 
formula  allocated  grants  on  a  periodic 
basis  for  compliance  with  applicable 
laws  and  regulations.  The  Governor 
shall  develop  and  make  available  for 
review  a  State  monitoring  plan. 

applytotha 


i  646^260       

laaolutton  o(  findbtga  anang 
tHvaaHgaoona,  monltoruig 


(a)  Resolution  of  subrecipient  level 
findings.  (1)  The  Governor  is 
responsible  for  the  resolution  of 
finding*  that  arise  from  the  State's 
monitoring  reviews,  investigations  and 
audits  (including  OMB  Ciitnilar  A-133 
audits)  of  subrecipients. 

(2)  A  State  shall  utilize  the  audit 
resolution,  debt  collection  and  appeal 
procedures  that  it  uses  for  other  Federal 
grant  programs. 

(3)  ff  a  State  does  not  have  such 
procedures,  it  shall  prescribe  standards 
and  procedures  to  be  used  for  this  grant 
promam. 

(b)  Resolution  of  State  level  findings. 
(1)  The  Secretary  is  responsible  for  the 
resolution  of  findings  that  arise  from 
federal  audits,  monitoring  reviews, 
investigations,  incident  reports,  and 
recipient  level  OMB  Circular  A-133 
audits. 

(2)  The  Secretary  will  use  the  DOL 
audit  resolution  process,  consistent  with 
the  Single  Audit  Act  of  1996  and  OMB 
Circular  A-133. 

(3)  A  final  determination  issued  by  a 
grant  officer  piu^uant  to  this  process 
may  be  appealed  to  the  DOL  OfBce  of 
Administrative  Law  Judges  under  the 
procedures  at  §  645.800. 

(c)  Resolution  of  nondiscrimination 
findings.  Findings  arising  from 


investigations  or  reviews  conducted 
under  nondiscrimination  laws  shall  be 
resolved  in  accordance  with  those  laws 
and  the  applicable  implementing 
regulations. 

1646.256    Wliat  noTKliscninlnallon 
protocttorw  apply  lo  participants  In  Walfwa- 
to-Wort  programs? 

(a)  All  participants  in  WtW  programs 
under  this  part  shall  have  such  ri^ts  as 
are  available  under  all  applicable 
Federal,  State  and  local  laws  prohibitiiig 
discrimination  including: 

(1)  The  Age  EKscrimination  Act  of 
1975  (42  U.S.C.  6101  et  seq.]; 

(2)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794); 

(3)  The  Americans  with  Disabilities 
Act  of  1090  (42  U.S.C.  12101  et  seq.); 
and 

(4)  Title  VI  of  the  Qvil  Rights  Act  of 
1964  (42  U.S.C.  2000d  et  seq.). 

(b)  Complaints  alleging 
discrimination  in  violation  of  any 
applicable  Federal.  State  or  local  law, 
including  those  listed  in  paragraph  (a) 
of  this  section,  shall  be  processed  in 
accordance  with  those  laws  and  the 
implementing  regulations. 

(c)  Questions  about  or  complaints 
alleging  a  violation  of  the 
nondiscrimination  laws  in  paragraph  (a) 
of  this  section  may  be  directed  or 
mailed  to  the  Director.  Qvil  Rights 
Center,  U.S.  Department  of  Labor,  Room 
N4123,  200  Constitution  Avenue.  NW, 
Washington,  D.C.  20210  for  processing. 

(d)  Participants  in  )ob  readiness  and 
employment  activities  operated  with 
WtW  fimds,  as  defined  in  §645.220  of 
this  part,  shall  not  be  discriminated 
against  because  of  gender.  Participants 
alleging  gender  discrimination  may  file 
a  complaint  using  the  State's  grievance 
system  procedures  as  described  in 

§  645.270  of  this  part  (section 
4O3(a)(5)0)(iii)  of  Uie  Act). 

§  646.260   Wlial  liaaNfi  and  aa^ty 
provMiona  appiy  lo  pamciparaa  ■•  wanai^ 
to-Work  pfogramaf 

(a)  Participants  in  an  «Bnployment 
activity  operated  with  WtW  funds,  as 
defined  in  §  645.220  of  this  part,  are 
subject  to  the  same  health  and  safety 
standards  established  under  State  and 
Federal  law  which  are  applicable  to 
similarly  employed  employees,  of  the 
same  employer,  who  are  not 
participants  in  programs  under  WtW. 

(b)  Participants  alleging  a  violation  of 
these  health  and  safety  standards  may 
file  a  complaint  pursuant  to  the 
procedures  contained  in  §  645.270  of 
this  part  (section  403(aH5)Cn(ii)  of  the 
Act). 


Fedaral  Register  /  Vol.  62.  No.  222  /  Tuesday,  November  IB.  1997  /  Rules  and  Regulations    61609 


1646.286   WMaafaguardaaialharato 
anaura  thM  partdpanta  in  WsHaia-to-Work 
amptoymsnt  aeHvltiaa  do  not  diaplaca  oltiar 


(a)  An  adult  participating  in  an 
employment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220  of 
this  part,  may  fiill  an  established 
position  vacancy  subject  to  the 
limitations  in  paragraph  (c)  of  this 
section. 

(b)  An  employment  activity  operated 
with  WtW  funds,  as  described  m 

§  645.220  of  this  part,  shall  not  violate 
existing  contracts  for  services  or 
collective  bargaining  agreements.  Where 
such  an  emplo]rment  activity  would 
violate  a  collective  bargaining 
agreement,  the  appropriate  labor 
organization  and  employer  shall  provide 
written  concurrence  before  the 
emplojrment  activity  is  undertaken. 

(c)  An  adult  participating  in  an 
employment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220  of 
this  part,  shall  not  be  employed  or 
assigned: 

(iTwben  any  other  individual  is  on 
layoff  from  the  same  or  any 
substantially  equivalent  )ob  within  tfie 
same  organizational  unit; 

(2)  If  ue  employer  has  terminated  the 
employment  of  any  regiilar, 
unsubsidized  employee  or  otherwise 
caused  an  involuntary  reduction  in  its 
workforce  with  the  intention  of  filling 
the  vacancy  so  created  with  the  WtW 
participant;  and, 

(3)  If  the  employer  has  caused  an 
involuntary  reduction  to  less  than  full 
time  in  hours  of  any  employee  in  the 
same  or  substantially  equivalent  job 
within  the  same  organizational  unit 

(d)  Ragularamployees  and  program 
participants  alleging  displacement  may 
file  a  complaint  pursuant  to  §  645.270  of 
this  part  (section  403(a)(5)(J)(i)  of  the 
Act). 

f646JE70    Whatprooadureaarstharato 
anaura  ttwt  curranOy  anfiployad  worksrs 
may  Wa  grievOToaa  lagardkig  dteptaesmsnt 
and  IM  Waifar»4o>Werti  parttdpanta  m 


I  and  gandar  dtacrlmlnaaonT 
(a)  The  State  shall  establish  and 
maintain  a  grievance  procedure  for 
resolving  complaints  from: 

(1)  Regular  employees  that  the 
placement  of  a  participant  in  an 
empIo3rment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220  of 
this  part,  violates  any  of  Uie 
prohibitions  described  in  $645,265  of 
thispait;and 

(2j  Program  participants  in  an 
emplojrment  activity  operated  with 
WtW  funds,  as  described  in  §  645.220  of 
this  part,  that  any  employment  activity 


violates  any  of  the  prohibitions 
described  in  §§  645.255(d),  645.260.  or 
645.265  of  this  part 

(b)  Such  grievance  procedure  should 
include  an  opportimity  for  informal 
resolution. 

(c)  If  no  informal  resolution  can  be 
reached  within  the  specified  time  as 
established  by  the  State  as  part  of  its 
grievance  procedure,  such  procedure 
shall  provide  an  opportunity  for  the 
dissatisfied  party  to  laceive  a  hearing 
upon  request. 

(d)  The  State  shall  specify  the  time 
period  and  format  for  the  hearing 
portion  of  the  grievance  procediue.  as 
well  as  the  time  poiod  b^  which  the 
complainant  will  be  provided  the 
written  decision  by  the  State. 

(e)  A  decision  by  the  State  under 
paragraph  (d)  of  this  section  may  be 
appatled  by  any  dissatisfied  party 
within  30  days  of  the  receipt  of  the 
State's  writteir decision,  according  to 
the  time  period  and  format  for  the 
appeals  portion  of  the  grievance 
procedure  as  specified  by  the  State. 

(f)  The  State  shall  designate  the  State 
agency  which  wUl  be  responsible  for 
hearing  appeals.  This  agency  shall  be 
independent  of  the  State  or  local  agency 
which  is  administering,  or  supervising 
the  administration  of  the  State  TANF 
and  WtW  programs. 

(g)  No  later  than  120  days  of  receipt 
of  an  individual's  original  grievance,  the 
State  agency,  as  designated  in  paragraph 
(f)  of  this  section,  shall  provide  a 
written  final  detmnination  of  the 
individual's  appeal. 

(h)  The  grievance  procedure  shall 
include  remedies  for  violations  of 
$§645.2S5(d),  645.260,  and  645.265  of 
this  part  which  may  continue  during  the 
grievance  process  and  which  may 
include: 

(1)  Suspension  or  termination  of 
pajrments  from  funds  provided  under 
this  part; 

(2)  Prohibition  of  placement  of  a  WtW 
participant  with  an  emplojrer  that  has 
violated  §S  645.255(d),  645.260,  and 
645.265  of  this  part; 

(3)  Where  applicable,  reinstatement  of 
an  employee,  payment  of  lost  wages  and 
benefits,  and  reestablishment  of  other 
relevant  terms,  conditions,  and 
privileges  of  employment;  and 

(4)  Where  appropriate,  other  equitable 
relief  (section  403{a)(5)(J)(iv)  of  the  Act). 

Subpart  C— Additional  Fonrnila  Grant 
Admintotrative  Standards  and 
Procaduraa 

f646J00   What  conatWutaa  an  ailowBbla 
maldi? 

(a)  A  State  is  entitied  to  receive  two 
(2)  dollars  of  Federal  funds  for  every 


one  (1)  dollar  of  State  match 
expenditures,  up  to  the  amount 
available  for  allotment  to  the  State  based 
on  the  State's  percentage  for  WtW 
formula  grant  for  the  fiscal  year.  The 
State  is  not  required  to  provide  a  level 
of  match  necessary  to  support  the  total 
amount  available  to  it  Imed  on  the 
State's  percentage  for  WtW  formula 
grant  However,  if  the  proposed  match 
is  less  than  the  amount  required  to 
support  the  full  level  of  faderal  funds, 
the  grant  amount  will  be  reduced 
accordingly  (section  403(aM5KAKi)0)  of 
the  Act). 

(b)  States  shall  follow  the  match  or 
cost-sharing  requirements  of  the 
"Common  Rule"  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperate  Agreements  to  State 
and  Local  Govwnments  (codified  for 
DOL  at  29  CFR  97.24).  Paragraphs  (b)(1) 
(i)  and  (ii),  (b)(3).  (b)(4)  and  (c)(1)  of  this 
section  are  in  addition  to  the  common 
rule  requirements.  Also,  paragraphs 
included  in  the  common  rule  which 
relate  to  the  use  of  donated  biiildings 
and  other  real  property  as  match  have 
been  excluded  from  this  provision. 

(1)  Only  costs  that  would  be  allowable 
if  paid  for  with  WtW  grant  fimds  will  be 
accepted  as  match. 

(i)  Because  the  use  of  Federal  funds  is 
prohibited  for  con^ruction  or  purchase 
of  facilities  or  buildings  except  where 
there  is  explicit  statutory  authority 
permitting  it  costs  incurred  for  the 
construction  or  purchase  of  facilities  or 
buildings  shall  not  be  acceptable  as 
match  for  a  WtW  grant 

(ii)  Because  the  costs  of  construction 
or  purchase  of  facilities  or  buildings  are 
unallowable  as  match,  the  donation  of  a 
building  or  property  as  a  third  party  in- 
kind  contribution  is  also  unallowable  as 
a  match  for  a  WtW  grant 

(2)  A  match  or  cost-sharing 
requirement  may  be  satisfied  by  either 
or  both  of  the  following: 

(i)  Allowable  costs  incurred  by  the 
grantee,  subgrantee  or  a  cost  type 
contractor  under  the  assistance 
agreement  This  includes  allowable  cost 
borne  by  non-Federal  grants  or  by  others 
and  cash  donations  from  non-Federal 
third  parties. 

(ii)  The  value  of  third  party  in-kind 
contributions  applicable  to  the  FY 
period  to  which  the  cost-sharing  or 
matching  requirement  apply. 

(3)  No  more  than  one-half  (V^)  of  the 
total  match  expenditiires  may  be  in  the 
form  of  third  party  in-kind 
contributions. 

(4)  Match  expenditures  must  be 
recorded  in  the  books  of  account  of  the 
entity  that  inciured  the  cost  or  received 
the  contribution.  These  amounts  may  be 
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rolled  up  and  reported  as  aggregate  Stats 
level  match. 

(c)  QfioUfications  and  exceptions.  (1) 
The  matching  requirements  may  not  be 
met  by  the  use  of  an  employer's  share 
of  participant  wage  payments  (e.g.. 
employer  share  of  OJT  wages). 

(2)  Costs  borne  by  other  Federal  grant 
agreements.  A  cost-sharing  or  matrhing 
requirement  may  not  be  met  by  costs 
borne  by  another  Federal  grant  This 
prohibition  does  not  apply  to  income 
earned  by  a  grantee  or  subgrantee  firom 
a  contract  awarded  under  another 
Federal  grant 

(3)  General  revenue  sharing.  For  the 
purpose  of  this  section,  general  revenue 
fharing  funds  distributed  under  31 
U^.C  6702  are  not  considered  Federal 
grant  funds. 

(4)  Cost  or  contributions  counted 
towards  other  Federal  cost-sharing 
requJTBments.  Neither  costs  nor  the 
values  of  third  party  in-kind 
contributions  may  count  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  a  grant  agreement  if  they 
have  been  or  will  be  counted  towards 
satisfying  a  cost-sharing  or  matching 
requirement  of  another  Federal  grant 
agreement,  a  Federal  procurement 
contract,  or  any  other  award  of  Federal 
hinds. 

(5)  Costs  financed  by  progmun 
income.  Costs  financed  by  program 
income,  as  defined  in  29  CFR  97.25, 
shall  not  count  towards  satisfying  a 
cost-sharing  or  irmtrhing  requirement 
unless  they  are  expressly  permitted  in 
the  terms  of  the  assistance  agreement 
(This  use  of  general  program  income  is 
described  in  §  97.25(g)). 

(6)  Services  or  property  financed  by 
income  earned  by  contractors. 
Contractors  under  a  grant  may  earn 
income  from  the  activities  carried  out 
under  the  contract  in  addition  to  the 
amounts  earned  from  the  party 
awarding  the  contract.  No  costs  of 
services  or  property  supported  by  this 
income  may  coimt  toward  satisfying  a 
cost-sharing  or  matrhing  requirement 
unless  other  provisions  of  the  grant 
agreement  expressly  permit  this  kind  of 
income  to  be  used  to  meet  the 
requirement 

17)  Records.  Costs  and  third  party  in- 
kind  contributions  counting  towards 
satisfying  a  cost-sharing  or  matching 
requirement  must  be  verifiable  from  the 
records  of  grantees  and  subgrantee  or 
cost-type  contractors.  These  records 
must  show  how  the  value  placed  on 
third  party  in-kind  contributions  was 
derived.  To  the  extent  feasible, 
volunteer  services  wiU  be  supported  by 
the  same  methods  that  the  organization 
uses  to  support  the  allocabilify  of 
regular  personnel  costs. 


(8)  Special  standards  for  third  party 
in-kind  contributions,  (i)  Third  party  in- 
kind  contributions  count  towards 
satisfying  a  oost-sharing  or  matching 
requirement  only  where,  if  the  party 
receiving  the  contributions  were  to  pay 
for  them,  the  payments  would  be 
allowable  costs. 

(ii)  Some  third  party  in-kind 
contributions  are  goods  and  services 
that  if  the  grantee,  subgrantaa.  or 
contractor  receiving  the  eontribution 
had  to  pay  for  them,  the  payments 
would  have  been  an  indirect  costs.  Cost 
l^haring  or  nuttrhing  credit  for  such 
contributions  shall  be  given  only  if  the 
grantee,  subgrantee,  or  contractor  has 
esublished.  along  with  its  regular 
indirect  cost  rate,  a  special  rate  for 
allocating  to  individual  projects  or 
programs  the  value  of  the  contributions. 

(ui)  A  third  party  in-kind  contribution 
to  a  fixed-price  contract  may  coimt 
towards  satisfying  a  cost-sharing  or 
matrh^ng  requirement  only  if  it  resahs 

in: 

(A)  An  increase  in  the  services  or 
property  provided  under  the  contract 
(without  additional  cost  to  the  grantee 
or  subgrantee)  or 

(B)  A  cost  savings  to  the  grantee  or 
subgrantee. 

(iv)  The  values  placed  on  third  parfy 
in-kind  contributions  for  cost-sharing  or 
matching  purposes  will  conform  to  the 
rules  in  the  succeeding  sections  of  this 
part.  If  a  third  party  in-kind 
contribution  is  a  type  not  treated  in 
those  sections,  the  value  placed  upon  it 
shall  be  foir  and  reasonable. 

(d)  Valuation  of  donated  services.  (1) 
Volunteer  services.  Unpaid  services 
provided  to  a  grantee  or  subgrantee  by 
individuals  will  be  vahied  at  rates 
consistent  with  those  ordinarily  paid  for 
similar  work  in  the  grantee's  or 
subgrantee's  organization.  If  the  grantee 
or  subgrantee  does  not  have  employees 
performing  similar  work,  the  rates  will 
be  consistent  with  those  ordinarily  paid 
by  other  employers  for  similar  work  in 
the  same  labor  market  In  either  case,  a 
reasonable  amount  for  Mnge  benefits 
may  be  included  in  the  valuation. 

(2)  Employees  of  other  organizations. 
When  an  employer  other  than  a  grantee, 
subgrantee.  or  cost-type  contractor 
furnishes  free  of  charge  the  services  of 
an  employee  in  the  employee's  normal 
line  of  work,  the  services  will  be  valued 
at  the  employee's  regular  rate  of  pay 
exclusive  of  the  employee's  fringe 
benefits  and  overhead  costs.  If  the 
services  are  in  a  different  line  of  work, 
paragraph  (d)(1)  of  this  section  applies. 

(e)  Valuation  of  third  party  donated 
supplies  and  loaned  equipment  or 
space.  (1)  If  a  third  party  donates 
supplies,  the  contribution  will  be 


valued  at  the  market  value  of  the 
supplies  at  the  time  of  donation. 

(2)  If  a  third  party  donates  the  use  of 
equipment  or  space  in  a  building  but 
retains  tide,  the  contribution  will  be 
valued  at  the  fiiir  rental  rate  of  the 
eqiiipment  or  space. 


fMft.310 


In  its  State  plan,  a  State  must  provide 
a  written  estimate  of  planned  matching 
expenditures  and  describe  the  process 
by  which  the  funds  will  be  tracked  and 
reported  to  ensure  that  the  State  meeta 
its  profected  match  (section 
403(a)(5)(A)(iKI)  of  the  Act). 

f64S^5   What  actions  are  to  be  tatonlf 
a  Stoto  Wla  to  meiie  the  lequirad  mMoNng 
oqMtMMlMeeT 

(a)  The  Department  will  implement  an 
annual  reconciliation  and  giant 
adjustment  for  WtW  granta. 

(1)  The  reconciliation  will  be  based 
on  reported  match  expenditures  through 
the  end  of  the  FY  report  which  is  due 
45  days  after  the  end  of  the  fiscal  year. 

(2)  If  the  end  of  FY  report  has  not 
been  received  by  December  1  of  that 
year,  then  the  reconciliation  will  be 
based  on  the  most  current  report 
received. 

(b)  If  match  expenditures  do  not 
satisfy  the  requirement  of  the  FY  grant, 
the  subsequent  FY  grant  amount  will  be 
reduced  by  the  appropriate 
corresponding  amount  (i.e..  the  grant 
wrill  reduced  by  two  (2)  dollars  for  each 
one  (1)  dollar  short&ll  in  State  matching 
funds). 

1646.320   Whenwtlltannulatondabe 


(a)  No  reallotment  of  funds  among 
States  will  occur  during  FY  98; 

(b)  For  subsequent  fiscal  yean,  a 
reconciliation  will  be  made  during  the 
first  quarter  of  the  fiscal  3rear  under 

§  645.315  of  this  part  to  determine 
whether  or  not  a  State  has  satisfied  ite 
required  level  of  matching  funds  for  the 
prior  year. 

(c)  u  a  State  has  failed  to  expend  the 
required  level  of  matching  funds,  the 
required  reduction  in  the  State  grant 
will  be  made  during  the  second  quartet 
of  the  fiscal  year. 

(d)  Also,  any  funds  which  become 
available  as  a  result  of 
underexpenditures  of  required  match,  or 
fiailure  to  obligate  100  percent  of  the 
funds  by  either  States  or  substate 
entities  by  the  end  of  the  fiscal  year  of 
the  grant,  will  be  reallotted  among 
qualifying  States  (i.e..  those  which  have 
committed  a  sufficient  match  to  qualify 
for  additional  funds).  The  reallotment 
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will  occur  during  the  second  quarter  of 
the  following  fiscal  year  (section 
403(aK5)(A)(i)a)  of  the  Act). 


Fonnula  Grants 


Subpart! 
AdmlnlstratkMi 


f646.400  Under  wtMtoondMons  may  the 
Oowanm  requeat  a  vvalvar  to  dasignato  an 
awaniato  local  adiwlnlatoclnfl  ajancyT 

(a)(1)  The  Governor  may  include  in 
the  State's  WtW  Plan  a  waiver  request 
to  select  an  agency  other  than  the  PIO 
to  administer  the  program  for  one  or 
more  SDAs  in  a  State;  or 

(2)  When  the  Governor  determines  the 
PIC,  or  alternative  agency,  has  not 
coordinated  ita  expenditures  with  the 
expenditure  of  funds  provided  to  the 
State  under  TANF,  pursuant  to  section 
403(a)(S)(A)(viiXn)  of  the  Act,  the 
Governor  shall  request  a  waiver. 

(b)  The  Governor  shall  bear  the 
burden  of  proving  that  the  designated 
alternative  agency,  rather  than  the  PIC 
or  other  administering  agency,  would 
improve  the  effectiveness  or  efficiency 
of  the  administration  of  WtW  funds  in 
the  SDA.  The  Governor's  waiver  request 
shall  include  information  to  meet^hat 
burden.  The  Governor  shall  provide  a 
copy  of  the  waiver  request  and  any 
supporting  information  submitted  to  the 
Secretary  to  the  PIC  and  CEO  of  die  SDA 
for  whidi  an  alternative  administering 
agency  is  requested. 

(c)  The  PIC  and  CEO  shall  have  fifteen 
(15)  days  in  which  to  submit  his  or  her 
written  response  to  the  Department  The 
PIC  and  CEO  shall  provide  a  copy  of 
such  response  to  the  Governor. 

(d)  The  Secretary  will  assess  the 
waiver  information  submitted  by  the 
Governor,  including  input  from  the  PIC 
and  CEO  in  reaching  this  decision 
whether  to  permit  the  use  of  an  alternate 
administrative  agency. 

(e)  The  Secretary  shall  approve  a 
waiver  request  if  she  determines  that  the 
Governor  has  established  that  the 
designated  altonative  administering 
agency,  rather  than  the  PIC  or  other 
administering  agency,  will  improve  the 
effectiveness  or  efficiency  of  the 
administration  of  WtW  funds  provided 
for  the  benefit  of  the  SDA. 

(i)  Where  an  alternate  wdminiataring 
ag«icy  is  approved  by  the  Secretary, 
such  administrative  entify  shall 
coordinate  with  the  CEO  for  the 
applicable  SDA(s)  regarding  the 
expenditure  of  WtW  grant  fonds  in  the 
SDA(s). 

(g)  The  decision  of  the  Secretary  to 
approve  or  deny  a  waiver  request  will 
be  issued  prompdy  and  shall  constitute 
final  agency  action. 


1646.410   What  atamentawNI  the  Stale  use 
In  dIstrllMitIng  tonda  wIMn  the  Stoto7 

(a)  Of  the  WtW  funds  allotted  to  the 
State,  not  less  than  85  percent  of  the 
State  allotment  must  be  distributed  to 
the  SDAs  in  the  State. 

(1)  The  State  shall  prescribe  a  formida 
for  determining  the  amoimt  of  funds  to 
be  distributed  to  each  SDA  in  the  State 
using  no  fiacton  other  than  the  three 
fectora  described  in  paragraphs  (a)(2) 
and  (3)  of  this  section; 

(2)  The  formula  prescribed  by  the 
Governor  must  include  as  one  of  the 
formula  fectors  for  distributing  funds 
the  provision  at  section 
403(a)(5)(A)(viKI)(aa)  of  die  Act  The 
Governor  is  to  distribute  funds  to  an 
SDA  based  on  the  number  by  which  the 
population  of  the  area  with  an  income 
that  is  less  than  die  poverty  line  exceeds 
7.5  percent  of  the  total  popidation  of  the 
area,  compared  to  all  such  numbers  in 
all  such  areas  in  the  State.  The  Governor 
must  assign  a  weight  of  iu)t  less  than  50 
percent  to  this  factor; 

(3)  The  Governor  shall  distribute  the 
remaining  funds,  if  any,  to  the  SDAs 
utilizing  only  one  or  both  of  the 
following  factors: 

(i)  The  SDA's  share  of  the  number  of 
adulto  receiving  assistance  under  TANF 
or  the  predecessor  program  in  the  SDA 
for  30  months  or  more  (whether 
consecutive  or  not),  relative  to  the 
number  of  such  adulta  residing  in  the 
State; 

(ii)  The  SDA's  share  of  the  number  of 
unemployed  individuals  residing  in  the 
SDA,  relative  to  the  niunber  of  such 
individuals  residing  in  the  State. 

(4)  If  the  amount  to  be  distributed  to 

a  service  delivery  area  by  the  Governor's 
formula  is  less  than  $100,000,  the  funds 
shall  be  avaiM>le  to  be  used  by  the 
Governor  to  fund  pro)ects  described  at 
paru^raph  (b)  of  this  section. 

(sfStates  shall  use  the  guidance 
provided  at  section  403(a)(5)(D)  of  the 
Act  in  diatermining  the  number  of 
individuals  with  an  income  that  is  less 
dian  the  poverty  line. 

(6)  PICs  (or  alternate  administering 
agency)  shall  determine,  purauant  to 
section  403(a)(5)(A)(vii)(I)  of  Uie  Act,  on 
which  individual(s)  and  on  which 
allowable  activities  to  expend  its  WtW 
fund  allocation. 

(7)  The  State  shall  distribute  the 
SDAs'  allocations  in  a  timely  manner, 
but  not  later  than  30  days  from  receipt 
of  the  State's  fund  allotment. 

(b)  Of  the  funds  allocated  to  the  State, 
up  to  15  percMit  of  the  funds  may  be 
retained  at  the  State  level  to  fond 
projecto  that  appear  likefy  to  help  long- 
term  recipienta  of  assistance  enter 
unsubsidized  employment  Any 
additional  funds  available  as  a  result  of 


the  process  described  at  paragraph 
(a)(4)of  this  section,  shall  also  be 
available  to  be  used  to  fund  pro)ecta  to 
help  long-term  recipients  of  assistance 
enter  unsubsidized  jobs. 

(c)  The  Governors  may  distribute  the 
funds  retained  pursuant  to  paragraph  (b) 
of  this  section  to  a  variefy  of  workforce 
organizations,  in  addition  to  PICs,  and 
other  entities  sUch  as  One-Stop  systems, 
imvate  sector  employers,  labor 
organizations,  business  and  trade 
associations,  education  agencies, 
housing  agencies,  commimify 
development  corporations, 
transportation  agencies,  communify- 
based  and  feith-based  organizations, 
disabilify  communify  organizations, 
commuiiify  action  agencies,  and 
colleges  and  universities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population. 

1646.416    What  planning  IntewnaBon  muat 
a  Stoto  submit  In  order  to  receive  a  formula 


(a)  Each  State  seeking  financial 
assistance  under  the  formula  grant 
portion  of  the  WtW  legislation  must 
submit  an  wnTuml  plan  meeting  the 
requirementa  prescribed  by  the 
Secretary.  This  plan  shall  be  in  the  form 
of  an  addendum  to  the  TANF  State  plan 
and  shall  be  submitted  to  the  Secretaries 
of  Labor  and  Health  and  Hiunan 
Services. 

(b)  The  Secretary  shall  review  the 
State  plan  for  compliance  with  the 
statutory  and  regulatory  provisions  of 
the  WtW  program.  The  Secretary's 
decision  whether  to  accept  a  State  plan 
as  in  compliance  with  the  Act  shall 
constitute  final  agency  action. 

(c)  If  the  Governor  has  requested  a 
waiver  to  permit  the  selection  of  an 
alternative  administering  agency  in  the 
State  plan,  the  provisions  of  §  645.400  of 
this  part  shall  apply  (section 
403(a)(5)(A)(u)  of  die  Act). 

f«46.420    What  factors  wW  be  uaed  In 


(a)  State  performance  vriil  be 
measured  by  a  formula  issued  by  the 
Secretary  after  consxdtation  with  DHHS, 
the  National  Governors  Association 
(NGA)  and  the  American  Public  Welfare 
Association  (APWA). 

(b)  The  formula  shall  be  the  basis  for 
measuring  the  success  of  States  in 
placing  individuals  in  private  sector 
employment  or  any  kind  of 
employment,  the  duration  of  such 
placements,  any  increase  in  earnings  of 
such  individuals  and  other  additional 
factore  that  the  Secretary  of  Labor  deems 
to  baappropriate.  The  formula  will 
provide  for  adjustments  due  to  general 
economic  conditions  on  a  State-by-State 
basis. 
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(c)  The  fonnula  shall  serve  as  the 
basis  for  the  award  of  FY  2000  bonus 
grants  based  on  successful  performance 
(section  403(a)(5)(E)  of  the  Act). 

}646u425    What  are  the  roles  and 
iMponsibHraea  of  ttM  Stale<s)  and  PIC<a)T 
(a)  State  roles  and  responsibilities.  A 
State: 

(1)  Designates  State  WtW 
administering  agency; 

(2)  Provides  overall  administration  of 
WtW  funds,  consistent  with  the  WtW 
statute,  WtW  regulations  and  the  State's 
WtW  Plan: 

(3)  Develops  die  State  WtW  Plan  in 
consultation  and  coordination  with 
appropriate  entities  in  substate  areas, 
such  as  One-Stop  systems,  private  sector 
employers,  labor  organizations,  business 
and  trade  associations,  education 
agencies,  housing  agencies,  community 
development  corporations, 
tianspoTtation  agencies,  community* 
based  and  Eaith-based  organizations, 
disability  community  organizations, 
community  action  agencies,  and 
colleges  and  universities  which  provide 
some  of  the  assistance  needed  by  the 
targeted  population  (section 
403(a)(5)(A)(ii)(I)(cc)  of  the  Act); 

(4)  Distributes  funds  to  SDAs, 
consistent  with  the  provisions  described 
at  §  645.410(a)  (section 
403(a)(5)(A)(ii)n)(bb)); 

(5)  Conducts  oversight  and 
monitoring  of  WtW  activities  and  fuiid 
expenditures  at  the  State  and  local 
levels  for  compliance  with  applicable 
laws  and  regulations,  consistent  with 
the  provisions  at  §  645.245  and  provides 
technical  assistance  as  appropriate; 

(6)  Ensures  coordination  of  PIC  fund 
expenditures  with  the  State  TANF     -^ 
expenditures  and  other  programs 
(section  403(aM5)(A)(ii)aKdd)); 

(7)  Determines  whether  to  request 
waivers  to  select  an  alternate 
administering  agency  consistent  with 
the  provisions  described  at  §645.400  of 
this  part  (sections  403(aM5)(A)(ii)(I)(ee) 
and  403(a)(5)(A)(vii)(m)); 

(8)  Manages  and  distributes  State 
level  WtW  funds  (15  percent), 
consistent  with  the  provisions  at 
§$645.41D(b)  and  (c)  (section 
403(a)(5)(A)(vi)(ni)): 

(9)  Ensures  that  the  15  percent 
administration  limitation  and  the  match 
requirement  are  met; 

(10)  Ensures  that  worker  protections 
provisions  are  observed  and  establishes 
an  appropriate  grievance  process, 
consistent  with  §§  645.255  through 
645.270  of  this  part  (section 

403(a)(5)a)); 

(11)  Provides  comments  on 
Qnnpetitive  Grant  AppUcation(s)  from 
eligible  entities  within  the  State, 


consistent  virith  §  645.510  of  this  part 
(section  403(a)(5)(B)(u)); 

(12)  Cooperates  v«th  the  Department 
of  Health  and  Human  Services  on  the 
evaluation  of  WtW  programs  (section 
403(a)(5)(A)(ii)(ra)); 

(13)  Provides  technical  assistance  to 
PICs  or  alternate  administering  agencies; 
and 

(14)  Establishes  internal  reporting 
requirements  to  ensure  Federal  reports 
are  accurate,  complete  and  are 
submitted  on  a  timely  basis,  consistent 
with  §  645.240  of  this  part 

(b)  Private  Industry  Council  (or 
alternate  administering  agency)  roles 
and  responsibilities.  A  PIC: 

(1)  Has  sole  authority,  in  coordination 
with  CEOs,  to  expend  formula  funds 
(section  403(a)(5)(A)(vU)a)  of  the  Act); 

(2)  Has  authority  to  determine  the 
individuals  to  be  served  in  the  SDA 
(section  403(a)(5)(A)(vuKI)); 

(3)  Has  authority  to  detennine  the 
services  to  be  provided  in  the  SDA 
(section  403(a)(5)(AMvii)(I)); 

(4)  Ensiues  funds  are  expended  on 
eligible  recipients  and  on  allovrable 
activities,  consistent  with 

§  645.410(a)(5)  of  this  part; 

(5 )  Coordinates  WtW  fund 
expenditvires  with  State  TANF 
expenditures  and  other  programs 
(section  403(a)(5)(A)(u)(dd)); 

(6)  Ensures  that  there  is  an  assessment 
and  an  individual  service  strategy  in 
place  for  each  WtW  participant, 
consistent  with  §§  645.225(a)  and  (b)  of 
this  part; 

(7)  Conducts  oversight  and 
monitoring  of  subrecipients,  consistent 
with  the  provisions  at  §  645.245  of  this 
part 

(8)  Ensures  worker  protection 
provisions  and  grievance  process  are 
observed,  consistent  with  State 
guidelines  (section  403(a)(5)(J));  and 

(9)  Consxdts  with  and  provides 
comments  on  private  entity  Competitive 
Grant  AppIication(B),  consistent  with 
die  provisions  at  §645.SO0(bHlMi)  of 
this  part 

Subpwt  E— W0ltar»-To-Work 
Conip««ltiv»  Grants 

§646.500    Wl^araaHgibiaappaeaiilafor 
oompaOttva  grants? 

(a)  Eligible  applicants  for  competitive 
grants  are: 

M  ncs; 

(2)  Political  subdivisions  of  a  State; 
and 

(3)  Private  entities  including 
nonprofit  coganizations  such  as 
community  development  corporations, 
community-based  and  faith-based 
organizations,  disability  community 
organizadons,  community  action 


agencies,  and  public  and  private 
colleges  and  universities,  and  other 
qualified  private  organizations. 

(b)  Entities  other  than  a  PIC  or  a 
polidcsd  subdivision  of  the  State  must 
submit  an  application  for  competitive 
grant  funds  in  conjunction  with  the 
applicable  PIC  or  political  subdivision. 

U)  The  term  "in  conjunction  with" 
shall  mean  that  the  application 
submitted  by  such  an  entity  must 
include  a  signed  certification  by  both 
the  applicant  and  either  the  applicable 
PIC orpolitical  subdivision  that: 

(i)  The  applicant  has  considted  with 
the  applicable  nc/political  subdivision 
during  the  development  of  the 
application;  and 

(ii)  The  activities  proposed  in  the 
application  are  consistent  with,  and  wiU 
be  coordinated  with,  WtW  efforts  of  the 
PIC/political  subdivision. 

(2)  If  the  applicant  is  luiable  to 
include  sudi  a  certification  in  its 
application,  the  applicant  will  be 
required  to  certify,  and  provide 
information  indicating  tnat  effiuts  were 
undertaken  to  consult  with  the  PIC/ 
political  subdivision  and  that  the  PIC/ 
political  subdivision  was  provided  a 
sufficient  opportunity  to  cooperate  in 
the  development  of  the  project  plan  and 
to  review  and  comment  on  the 
application  prior  to  its  submission  to 
the  Secretary.  "Sufficient  opportunity 
for  PIC/political  subdivision  review  and 
comment"  shall  mean  at  least  30 
calendar  days. 

(3)  The  certification  described  in 
paragraph  (b)(1)  of  this  section,  or  the 
evidence  of  efforts  to  consult  described 
in  paragraph  (b)(2),  must  be  with  each 
PIC  or  political  subdivision  included  in 
the  geographic  area  in  wdrich  the  project 
proposed  in  the  application  is  to  operate 
(section  403(aM5)(BXii)  of  the  Act). 

1046.510   Whsl  Is  ttM  fsqulrart 
consultsUon  arith  tfw  QevsmorT 

(a)  All  applicants  for  competitive 
grants,  including  PICs  and  political 
subdivisions,  must  consult  with  the 
Governor  by  submitting  their 
application  to  the  Governor  or  the 
designated  State  administrative  entity 
for  the  WtW  program  for  review  and 
comment  prior  to  submission'  of  the 
application  to  the  Secretary.  The 
application  submitted  to  the  Secretary 
must  include: 

(1)  Comments  on  the  application  fronr 
the  State;  or 

(2)  Information  indicating  that  the 
State  was  provided  a  sufficient 
opportunity  for  review  and  comment 
prior  to  submission  to  the  Secretary. 
"Sufficient  opportunity  for  State  review 
and  comment"  shall  mean  at  least  15 
calendar  days. 
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(b)  For  private  entity  applicants,  the 
submission  of  the  application  for  State 
review  and  comment  must  follow  the  30 
day  period  provided  for  PIC/political 
subdivision  review.  Evidence  of  PIC/ 
political  subdivision  review  should  be 
included  in  the  submission  to  the  State 
(section  403{a)(5)(B)(ii)  of  the  Act). 


1046.515   WiMt  are  llM  program  and 
admMstrativs  rsqulramsnts  that  apply  to 
both  Ihslennule  grants  and  comptltlva 
grants? 

(a)  All  of  the  general  program 
requirements  and  admims^tive 
standards  set  by  29  CFR  part  645 
subpart  B  apply  (section  403(a)(5)(C) 
and  section  404(b)  of  the  Act). 

(b)  In  addition,  competitive  grants 
will  be  subject  to: 

(1)  Supplemental  reporting 
requirements;  and 

(2)  Additional  monitoring  and 
oversight  requirements  based  on  the 
negotiated  scope-of-work  of  individual 
grant  awards  (section  403(a)(5)(B)(iii} 
and  (v)). 

f045Jao   What  are  the  atyMcatlon 
P'ocaduraa  and  ttmaflraniaa  for  compallllvs 
grant  funds? 

(a)  The  Secretary  shall  establish 
appropriate  application  procedures, 
selection  criteria  and  an  approval 
process  to  ensure  that  grant  awards 
accomplish  the  purpose  of  the 
competitive  grant  funds  and  that 
available  funds  are  used  in  an  effective 
manner. 

(b)  The  Secretary  shall  publish  such 
procedures  in  the  Federal  Register  and 
establish  submission  timeframes  in  a 
manner  that  allows  eligible  applicants 


sufficient  time  to  develop  and  submit 
quality  project  plans  (section 
403(a)(5)(BKi)  and  (iii)  of  die  Act). 


{046.525    Whatspsdl  consMsratlon  wtti 
be  ghwn  to  rural  areas  and  cMas  wHh  largs 
concenteatfonaofpowsrty? 

(a)  Competitive  grant  awards  will  be 
targeted  to  geographic  areas  of 
significant  need.  La  developing 
application  procedures,  special 
consideration  will  be  given  to  rural 
areas  and  cities  with  large 
concentrations  of  residents  living  in 
poverty. 

(b)  Grant  application  guidelines  will ' 
clarify  sp>ecific  requirements  for 
docimienting  need  in  the  local  area 

'  (section  403(a)(5)(B)(iv)  of  die  Act). 

Subpart  F— Adminiatratlva  Appeal 
Procaas 

1045.800    Whatadmlnistrattvsramsdiss 
ara  awaOabla  under  thia  part? 

(a)  Within  21  days  of  receipt  of  a  final 
determination  that  has  diiecUy  imposed 
a  sanction  or  corrective  action  pursuant 
to  §  645.250(b)  of  this  part,  a  recipient, 
subrecipient,  or  a  vendor  direcdy 
against  which  the  Grant  Officer  has 
imposed  a  sanction  or  corrective  action, 
may  request  a  hearing  before  the 
Department  of  Labor  Office  of 
Administrative  Law  Judges,  purauant  to 
the  provisions  of  29  CFR  part  96  subpart 
96.6. 

(b)  In  accordance  with  29  CFR 
96.603(b)(2),  the  rules  of  practice  and 
procedure  published  at  29  CFR  part  18 
shall  govern  the  conduct  of  hearings 
under  this  section,  except  that  a  request 


for  hearing  under  this  section  shall  not 
be  considered  a  complaint  to  which  the 
filing  of  an  answer  by  DOL  or  a  DOL 
agency  is  required.  Technical  r\des  of 
evidence  shall  not  apply  to  a  hearing 
conducted  pursuant  to  this  part: 
however,  rules  or  principles  designed  to 
assure  production  of  the  most  credible 
evidence  available  and  to  subject 
testimony  to  cross-examination  shall 
apply. 

(c)  The  decision  of  the  Administrative 
Law  Judge  (ALJ)  shall  constitute  final 
agency  action  unless,  widiin  20  day*  of 
the  decision,  a  parfy  dissatisfied  with 
the  decision  of  the  ALJ  has  filed  a 
petition  for  review  with  the 
Administrative  Review  Board  (ARB) 
(established  pursuant  to  the  provisions 
of  Secretary's  Order  No.  2-96,  published 
at  61  Fed.  Reg.  19977  (May  3, 1996)). 
specifically  identifying  the  procedure, 
fact,  law  or  policy  to  which  exception 
is  taken.  Any  exception  not  specifically 
urged  shall  be  deemed  to  have  been 
waived.  A  copy  of  the  petition  for 
review  must  be  sent  to  the  opposing 
party  at  that  time.  Thereafter,  the 
decision  of  the  ALJ  shall  constitute  final 
agency  action  mdess  the  ARB,  within  30 
days  of  the  filing  of  the  petition  for 
review,  has  notified  the  parties  that  the 
case  has  been  accepted  for  review.  Any 
case  accepted  by  the  ARB  shaU  be 
decided  within  120  days  of  such 
acceptance.  If  not  so  decided,  the 
decision  of  the  ALJ  shall  constitute  finAl 
agency  action. 

[FR  Doc.  97-29966  Filed  11-17-97;  8:45  am] 
BUXMO  OOM  4S1».W.P 


Tuesday 
November  18,  1997 


Part  III 


Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  5,  et  al. 
Adoption  of  Revised  0MB  Circuiar  A- 
133;  Administrative  Requirements  for 
Grantees  to  Reflect  the  Singie  Audit  Act 
Amendments  of  1996;  interim  Ruie 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Pwl»  5, 44, 46.  M.  and  86 
IPoctotMaFW  4888  I  01] 
RM2901-AC40 

Adofidon  Of  Revtoed  0MB  Ctreular  A- 
133;  AdminMraltve  Requirements  for 
Qranteee  lo  Reflect  ttw  Single  Audit 
Act  Amendments  of  1986 

AGBCY:  Office  of  the  Chief  Financial 
Officer.  HUD. 
ACTION:  Interim  rule. 


On  lune  30, 1997,  OMB 
published  revised  Circular  A-133  to 
implement  the  Single  Audit  Act 
Amendments  of  1996.  The  Act  sets  forth 
requirements  for  obtaining  consistency 
and  uniformity  among  Federal  agencies 
for  the  audit  of  States,  local 
governments,  and  non-profit 
organizations  expending  Federal 
awards.  This  .rule  adopts  the  revised 
requirements. 

DATES:  Effective  date:  December  18. 
1997. 

Coaanent  Due  Date:  January  20,  1998. 
A00AE8SE8:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  r\ile  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street.  S.W.,  Washington.  D.C.  20410- 
0500.  Comments  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  hours 
(weekdays  7:30  a.m.  to  5:30  p.m.  Eastern 
time)  at  the  above  address.  Facsimile 
(FAX)  comments  are  not  acceptable. 
RW  FURTHER  MFORMATION  COWTACT: 
William  E.  Dobrzykowski,  Deputy  Chief 
Financial  Officer  for  Finance,  (202)  708- 
0650.  (This  is  not  a  toll-free  number.) 
Hearing- impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  number  listed  above  by 
calling  the  Federal  Information  Relay 
Service  during  working  hours  at  1-800- 
877-8339. 

SUPPLEMBfTARY  MFORMATION:  On  June 
30,  1997,  the  Office  of  Management  and 
Budget  (OMB)  published  revised 
Circular  No.  A-133.  re-titled  "Audits  of 
States.  Local  Governments,  and  Non- 
profit Organizations,"  which  established 
uniform  audit  requirements  for  non- 
Federal  entities  that  administer  Federal 
awards  and  implemented  the  Single 
Audit  Act  Amendments  of  1996  (Pub.L. 
104-156,  enacted  July  5, 1996).  OMB 
Circular  No.  A-128.  "AudiU  of  States 


and  Local  Governments."  which  was 
issued  in  1985,  was  rescinded  as  a  result 
of  the  consolidation  of  audit 
requirements  under  Circular  A-133. 

One  of  the  more  significant  revisions 
is  that  the  threshold  for  when  an  entity 
is  required  to  have  an  audit  is  raised 
from  $25,000  to  S300,000.  Other 
significant  changes  are:  a  report 
submission  due  date  which  is  shortened 
from  13  to  9  months  and  a  report 
submission  process  that  includes  a  data 
collection  form  and  streamlined  filing 
requirements;  a  new  risk-based 
approach  for  major  program 
determination;  and  additional  guidance 
for  program-specific  audits,  audit 
findings,  and  audit  finHinon  follow-up. 

Throv^  this  intvim  nua  the 
Department  of  Housing  and  Urban 
Development  (HUD)  adopts  these 
requirements.  In  addition,  HUD  is 
adding  a  provision  to  set  forth  a 
clarification  regarding  the  uniform  audit 
requirements  for  non-profit 
organizations  participating  in  HUD 
programs  whose  regulations  are  set  forth 
in  24  CFR  in  the  part  2fX)  and  800  series, 
such  as  parts  207,  213.  220,  221.  231, 
232.  234.  238,  241,  242.  244.  286, 880. 
881,  882,  883.  884.  886.  and  891.  The 
clarification  provides  that  non-profit 
organizations  subject  to  regulations  in 
the  part  200  and  part  800  series  of  24 
CFR  shall  comply  with  the  audit 
requirements  of  revised  OMB  Qiculax 
A-133.  Audits  of  non-profit 
organizations  under  these  programs 
were  previously  subject  to  the 
requirements  of  the  Consolidated  Audit 
Guide  for  Audits  of  HUD  Programs 
(HUD  Handbook  2000.04).  This  audit 
guide  no  lotiger  applies  to  audits  of  non- 
profit organizations.  For  HUD  programs, 
a  non-profit  organization  is  the 
mortgagor  or  owner  and  not  a  related  or 
affiliated  organization  or  entity.  The 
terms  "mortgagor"  or  "owner"  are 
defined  in  the  regiilations  in  the  part 
200  and  part  800  series,  such  as 
§§  207.251,  891.205  and  891.305. 

HUD  is  also  removing  and  reserving 
24  CFR  parts  44  and  45  since  these  parts 
are  no  longer  applicable  because  of  the 
revised  circular.  A  number  of 
conforming  technical  revisions  are 
needed  throughout  HUD's  regulations  in 
tide  24  of  the  CFR  as  a  result  of  HUD's 
adoption  of  the  uniform  audit 
requirements.  Those  revisions  will  be 
set  forth  in  a  subsequent  separate 
rulemaking. 


Findings  uid  Certificatifl 

Environmental  Impact 

This  amendment  is  excluded  from  the 
enviromnental  review  requirements  of 
the  National  Enviroomental  Policy  Act 


(42  U.S.C  4321-4347)  and  the  other 
related  Federal  environmental  laws  and 
authorities,  as  set  forth  in  24  CFR  part 
50.  In  keeping  with  the  exclusion 
provided  for  in  24  CFR  50.19(c)(1),  this 
amendment  does  not  "direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation, 
altnation,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  constmction  or 
construction  materials,  manufactured 
housing,  or  occupancy." 

Reguhtory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  interim  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  interim  rule  merely  adopts 
government-wide  requirements  related 
to  auditing.  The  interim  rule  does  not 
affect  the  amount  of  funds  provided  in 
the  covered  programs,  but  rather 
increases  the  thrashold  for  non-Federal 
entities  subject  to  audit,  thnrebv 
reducing  burden  on  some  small  entities. 

Executive  Order  12612.  Fedemliam 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federaligm.  has 
determined  that  this  interim  rule  does 
not  have  "federalism  implications" 
because  it  does  not  have  substantial 
direct  efiiects  on  the  States  (including 
their  political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Unfiuidad  Mandates  RsfiDim  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-^; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  efiiects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  interim  rule  would  not 
impose  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

LiatofSubfects  ^ 

24  am  Part  5 

Administrative  practice  and 
procedure.  Aged,  Claims,  Drug  abuse. 
Drug  traffic  control.  Grant  programs — 
housing  and  cotnmunity  development. 
Grant  programs-Indians,  Grant 
programs — low  and  moderate  income 
housing.  Indians.  Individuals  with 
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disabilitiea.  Intergovernmental  relations. 
Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insiirance.  Penalties,  Pets,  Public 
hounng.  Rent  subsidies,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Unemplojrment  compensation. 


24  CFR  Part  44 

Accoimting,  Grant  programs,  Indians, 
Intergovernmoital  relations,  Loan 
programs.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  45 

Accounting,  Colleges  and  universities. 
Grant  programs,  Loan  programs.  Non- 
profit organizations.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  84 

Accounting.  Audit  requirements. 
Colleges  and  universities.  Grant 
programs — hmming  and  community 
development.  Loan  programs— housing 
and  community  development.  Non- 
profit oiganizations.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  85 

Accounting,  Audit  requirements. 
Grant  programs,  Indians, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  parts  5. 44.  45. 84,  and 
85  of  tide  24  of  the  Code  of  Federal 
R^ulations  are  amended  as  follows: 

PART  6-OENERAL  HUD  PROGRAM 
REQUIREMENTS:  WAIVERS 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Aa&otity:  42  U.S.a  3535(d),  unlsM 
otherwise  noted. 

2.  Subpart  A  is  amended  to  add  a  new 
S  5.107  to  read  as  follows: 

18.107   Audit  fqutrsmaiHa  iDf  non-proHl 


Non-profit  organizations  subject  to 
regulations  in  the  part  200  and  part  800 
series  of  titie  24  of  the  CFR  shall  comply 
with  the  audit  requirements  of  revised 
OMB  Circular  A-133,  "Audits  of  States. 
Local  Govenunents.  and  Non-Profit 
Organizations"  (see  24  CFR  34.26).  For 
HIJD  programs,  a  non-profit 
organization  is  the  mortgagor  or  owner 
(as  these  terms  are  defined  in  the 
regulations  in  the  part  200  and  part  800 
series)  and  not  a  related  or  affiliated 
organization  or  entity. 


PARTS  44  AND  46— [REMOVED  AND 
RESERVED] 

3.  Parts  44  and  45  are  removed  and 
reserved. 

PART  84— UNIFORM  AOMMSTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
AGREEMENTS  WITH  INSTITUTIONS 
OF  HIGHER  EDUCATION.  HOSPITALS, 
AND  OTHER  NON-PROFIT 
ORGANIZATIONS 

4.  The  authority  citation  for  pert  84 
continues  to  read  as  follows: 

Aaliiority:  42  U.S.C  3535(d). 

5.  Section  84.26  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

y84i2e    Noi^radafei  eudNa. 

(a)  Recipients  and  subrecipients  that 
are  institutions  of  higher  education  or 
other  non-profit  organization  (including 
hospitals)  shall  be  subject  to  the  audit 
requirements  contained  in  the  Single 
Audit  Act  Amendments  of  1996  (31 
U.S.C  7501-7507)  and  revised  OMB 
Circular  A-133,  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations." 

(1)  Non-profit  oiganizations  subject  to 
regulations  in  the  part  200  and  part  800 
series  of  this  tide  which  receive  awards 
subject  to  part  84  shall  comply  with  the 
auoUt  reqiiirements  of  revised  OMB 
Circular  A-133,  "Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations."  For  HUD  programs,  a 
non-profit  organization  is  the  mortgagor 
or  owner  (as  these  terms  are  defined  in 
the  regulations  in  the  part  200  and  part 
800  series)  and  not  a  related  or  affiliated 
organization  or  entity. 

(2)  Reserved. 

(b)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act 
Annndments  of  1996  (31  U.S.C.  7501- 
7507)  and  revised  OMB  Circular  A-133, 
"Audits  of  States.  Local  Governments, 
and  Non-Profit  Organizations." 

(c)  For-profit  hospitals  not  covered  by 
the  audit  provisions  of  revised  OMB 
Circidar  A-133  shall  be  subject  to  the 
audit  requirements  of  the  Federal 
awarding  agencies. 

•        •        •        •        • 

6.  Section  84.82  is  ameiided  by 
revising  paragraphs  (e)(1),  (2),  and  (3)  to 
read  as  follows: 

184,62    Provlalona  applicabia  only  to  kmip 


(e)  Non-Federal  audits.  (1)  Recipients 
and  subrecipients  that  are  institutions  of 
higher  education  or  other  non-profit 
organizations  (including  hospitals)  shall 


be  sul^ect  to  the  audit  requirements 
contained  in  the  Sin^e  Audit  Act 
Amendments  of  1996  (31  U.S.C  7501- 
7507)  and  revised  OMB  Circtdar  A-133. 
"Audits  of  Statesi  Local  Govenun«its, 
and  Non-profit  C^anizations." 

(i)  Non-profit  organizations  subject  to 
regulations  in  the  part  200  and  part  800 
soles  of  this  tide  vi^iich  receive  awards 
subject  to  pari  64  shall  comply  with  the 
audit  requirements  of  revised  OMB 
Circular  A-133,  "Audits  of  States.  Local 
Governments,  and  Non-Profit 
Oiganizations."  For  HUD  programs,  a 
non-profit  organization  is  the  mortgagor 
or  owner  (as  these  terms  are  defined  in 
the  regulations  in  the  part  200  and  part 
800  sales)  and  not  a  related  or  affiliated 
oisanization  or  entity. 

Til)  [Reserved]. 

(2)  State  and  local  governments  shall 
be  subject  to  the  audit  requirements 
contained  in  the  Single  Audit  Act 
Amendmento  of  1996  (31  U.S.C.  7501- 
7507)  and  revised  OMB  Circular  A-133, 
"Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations." 

(3)  For-profit  hospitals  not  covered  by 
the  audit  provisions  of  revised  OMB 
Qnndar  A-133  shall  be  subject  to  the 
audit  requirements  of  the  Federal 
awarding  agmcies. 


PART  86— UNIFORM  ADMINISTRATIVE 
REQUIREMBCrS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

7.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Anthority^  42  U.S.C  3535(d). 

8.  Section  85.26  is  amended  by 
revising  paragraphs  (a),  (b)  introductory 
text,  and  (b)(1),  to  read  as  follows: 

}  86.26  Nofv^adarai  audita. 

(a)  Basic  rule.  Grantees  and 
subgrantees  are  responsible  for 
obtaining  audits  in  accordance  with  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501-7507)  and  revised  OMB 
Circular  A-133,  "Audits  of  States.  Local 
Governments,  and  Non-Profit 
Organizations."  The  audits  shall  be 
made  by  an  independent  auditor  in 
accordance  with  generally  accepted 
government  auditing  standards  covering 
financial  audits. 

(b)  Subgrantees.  State  or  local 
governments,  as  those  terms  are  defined 
for  purposes  of  the  Single  Audit  Act 
Amendments  of  1996,  that  provide 
Federal  awards  to  a  subgrantee  which 
expends  $300,000  or  more  (or  other 
amount  as  specified  by  OMB)  in  Federal 
awards  in  a  fiscal  year,  shall: 

(1)  Determine  whether  State  or  local 
subgrantees  have  met  the  audit 
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requirements  of  the  Act  and  whether 
subgrantees  covered  by  OMB  Qrcular 
A-110,  "Uniform  Administrative 
Raquiiements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,"  have  met  the 
audit  requirements  of  the  Act 


Commercial  contractors  (private  for- 
profit  and  private  and  governmental 
organizations)  providing  goods  and 
services  to  State  and  local  governments 
are  not  required  to  have  a  single  audit 
performed.  State  and  local  governments 
should  use  their  own  procedures  to 
ensure  that  the  contractor  has  complied 


with  laws  and  regulations  affecting  the 
expenditure  of  Federal  funds; 

•        •        •        •        • 

Dated:  October  22, 1997. 
Andrew  CimBMk 
StawUuy. 
(FR  Doc.  97-30181  Filed  11-17-97;  8:45  am] 
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aO ,. 80062 

86 ..- 61 482 

89 81482 

141 59388,  59486 

142 59388.  59486 

260 50332 

268 80466 

300 60058.  60199 


41  era 

105-60.. 

42  era 

424. 

43  era 

11  „ 

I860...... 

3710 


.60014 


4700. 


.-50618 


.60457 
.J9620 
..50821 

..J0467 


.80783 


44  era 

64 50290,  60662 

66 61247 

67 61248 

67 81299 


47  era 

1 50822.  60025.  61447 

5...„ 60664, 

21 ...60025, 60664 

23 ..•..«.•».•»..•«.....». 606d4 

24. »,••.••.. .•#•»•• - 6UDo4 

25 50293.  61448 

27 60664 

42. .......»M»..^.*.— •....•» 50583 

Di  .......•..•»••••••■••»•—>— 50op3 

64 ......60034 

73L.»». .^.........oOOQOi  6uBv4 

74 60025.  60664 

76 .61016,  61034 

78 - - 60664 

87  .....«....«.•.—•»•»»•*» 60664 

90..»..<.—— •»•■>•— ^-•-—« 60664 

^^s  •••••••••••••■••••••••■•••■••••••  •••»^w^"^' 

97 60664.  61447 

101 -. - .60664 


1 60750 

20.........—.....— ..~~ 60199 

21 ™ .-60199, 80750 

74 60199.  80750 

7B . . . ......—.  .»....»•...». » 61 066 

90..»*..*».—..— .^.— -—>•— —.60199 

i^D  •■•■•»••.•■«•■■*■■■«•*•■••»•••••"• '^V^D^^ 

48  era 

1515.. «•..«»..••»..•.*•«.... ^0664 

1562 60664 


225. 

252. 


..50641 
..50641 


660. 


...60017 
61070 


-50606 

..50296.  50623.  60182. 
60667.  61457 
60788 


17 .58334.  80676 

216 61077 

222 50335 

000— ..—....—...—..— — 50386 

648 60676 

679 .50644,  60060.  60677 
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REMINDERS 

The  items  in  this  Nat  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  Irom 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  NOVEMBER  18, 
1997 

BIVIRONMENTAL 
PROTECTION  AQENeY 

Air  quality  impiementalion 
plans;  approval  and 
promulgation:  various 
States: 
taxes:  pubNehed  9-1947 

'Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodtties: 
Fenartmoi:  publiahed  11-18- 
97 

LABOR  OEPARTMEHT 
Cinptoyment  and  TraininB 


Weifare-to-wofk  grants: 
governing  provisions: 
published  11-lfr07 

TRANSPORTATION 
DEPARTMENT 


Airworthiness  directives: 
Boeing:  published  11-4-97 
British  Aerospace;  put)lished 

11-4^7 
Dassault:  published  11-13- 
97 

Pratt  &  Whibiey;  published 
9-19^7 

COMMENTS  DUE  NEXT 
WEEK 

AORieULTURE 

DEPARTMENT 

Agrfculturai  Marketing 

Service 

Agricultural  commodities; 
latXKatory  testing  service 
fees:  comments  due  by  1 1- 
28-97;  pubitshed  10-28-97 

Irish  potatoes  grown  in — 

Coiprado;  conynsnts  due  by 
11-25-97;  publiahed  9-26- 
97 

AQRteULTURE 

DEPARTMENT 

Animal  and  Plant  HeaNfi 

Inspection  Senrica 

Livealock  and  poultry  dteeaae 
control: 

Tuberculosis  exposed 
animals:  transportation 
and  dtaposal  expenses; 
comments  due  t>y  11-24- 
97;  published  9-23^7 


AGRICULTURE 
DEPARTMENT 

ConMnodlty  Credit 
Corporation 

Loan  and  purchase  programs: 
Wheat,  feed  grains,  rioe  and 
upland  cotton;  production 
flexbillty  contracts; 
comments  doe  t»y  11-24- 
97;  published  10^3-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Conaumar  Ssrviee 

Commodity  supplementai  food 

program: 

Caseload  assignroeni; 
oommente  due  t>y  11-24- 
97;  published  10-23^7 

AGRICULTURE 
D9ARTMENT 

Import  quotas  ar>d  fees: 
Dairy  tarfff^rale  quota 
licertsing:  comments  due 
by  11-28-97;  published 
10-15-97 

BLIND  OR  8EVERB.Y 
DISABLED.  COMMTTTEE 
FOR  PURCHASE  FROM 
PEOPLEWHO  ARE 
wonHiHiiBe  for  rnwcnaee 
Froni  People  Wlw  Are  BNnd 
Of  Peveiaiy  Disabled 
Javrts-Wagner-O'Oay  program; 

msoeHaneous  amendments; 

comments  due  by  11-26-97; 

pubNshed  9-26-97 

COMMERCE  DB>ARTMENT 
Economic  Analysis  Ouraeu 

InterrMtionai  services  surveyt: 
Foreign  direct  investments  ~ 
in  U.S.— 

BE-12;  benchmailc  suraOy- 
1997;  reporting 
requirements;  comments 
due  by  11-24-97; 
published  1(^847 

COMMERCE  DEPARTMBfT 
Netlohai  Oceanic  and 
Atmospliaric  Admlnlstrstton 

Fishery  conservation  and 
management 
Canbbean  Fish^ 
Management  Council; 
hearings;  comments  due 
by  11-2&07:  published 
10-14-07 
Canbbean,  Gulf,  and  South 
Atlantic  fi^ieriee— 
Gulf  of  Mexico  reef  fish; 
comments  due  by  11- 
25-97;  published  0-26- 
97 
West  Coast  States  and 
Western  f>acific 
fisheries  - 
Chinook  safmort; 
comments  due  by  11- 
28-97;  published  11-13- 
97 
Marine  mammals: 


Incidental  taKing— 
BP  Exploration  (Alaska); 
orvice  seismic  activity; 
ringed  seals;  comments 
due  by  11-2607; 
published  10-27-97 

DEFOME  DEPARTMBIT 

Federal  Acquisition  Regulatwn 

(FAR): 

Comercial  Hems  and 
commercial  components: 
FAR  proviskMis  and 
clauses  in  subcontracts; 
comments  due  by  1 1<24- 
97;  published  »«3^ 

Pay-a»iK)u-go  penskxi 
costs;  comments  due  tiy 
11<24-97;  published  0-23- 

Taxes  associ^ed  with 
divested  segments; 
comments  due  t>y  1 1-24- 
97;  published  023-07 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 


Severn  River,  MD;  Naval 
Station  Annapolis  small 
boat  basin;  comments  due 
by  11-24-97;  published 
10-24-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poNutkm  control:  new 
motor  vehicles  and  engines: 
f^onroad  diesel  engines; 

emissk)n  standards; 

comments  due  by  11-24- 

97;  published  9^4-07 
Air  quality  impienoentatkm 
plans;  approvaJ  and 
promulgaUon;  various 
States: 
Connectxxrt;  comments  due 

by  11-24-97;  pubUshad 

10-2447 

Minnesota;  comments  due 
by  11-24-07;  published 
10-23-97 


.comments 
due  by  11-26«7; 
published  10-27-97 
Air  quality  impiementatkm 
plans;  VAVapproval  and 
promuigatmn:  various 
States;  air  quality  planning 
purposes;  desigrwMon  of 


Kentucky  et  aL;  oommerrts 
due  by  11-24-97; 
published  10-23-97 
Hazardous  waste: 
Land  dtoposal  restrictfoneT— 
Metal  wastes  and  mineral 
processing  wastes 
treatment  standards, 
etc  (Phase  IV);  data 
availability;  comments 
due  by  11-25-97; 
publiahed  11-10-07 


Pestkades;  tolerances  in  food. 
animal  feeds,  and  raw 
agricuttural  commodities: 
Maneb;  comraentsdue  by 
1 1  -24-97;  published  0-24- 

Superfund  program: 
Notkmai  oil  and  hazardous 
substances  oontkigency 
plar>— 

National  prkxities  list 
update;  comments  due 
by  11-24-97;  published 
9-26«7 

FARM  CREDIT 
ADMmiSTRATION      ^ 

Farm  'crsdR  system: 
Capital  adequacy  and 
related  reguiafions; 
miacelaneous 


due  by  11-2447; 
published  9-23-97 

FEDERAL 
C0MMUNICATI0N8- 


(todk)  statkxis;  table  of 
assignments: 
California:  comments  due  by 

11-24-07;  published  10- 

17-97 
Missouri:  comments  due  by 

11-24-07;  published  10- 

17-97 
Wisconsin;  comments  due 

by  11-24-07;  published 

10-17-07 
Televisnn  broadcasting: 
Video  programming; 

bkx:idng  baeed  on 

program  ratings;  technical 

requirements;  comments 

due  by  11-24-07; 

published  10«-07 

GENERAL  teRVICES 
ADMINISTRATION 

Federal  Acquisitkm  RegulatNWi 

(FAR): 

Commercial  items  and 
commercial  compor>ents; 
FAR  provisions  and 
clauses  in  suticonlracts; 
comments  due  l>y  11-24- 
97;  published  9-23-97 

Pay-as-you-go  penskxi 
costs;  comments  due  by 
11-24-97;  published  923- 
97 

Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMBfT 
Food  and  Drug 


Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Diphenhydramine; 
contments  due  by  11- 


IV 
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28-97;  puMshed  8-29- 
97 
INTERIOR  OEPARTUBfT 
Indtan  AfWcs  Bimeu 
ri9h  flnd  vMQHwr 
CotumtM  Riv«r  treaty 
iBhifiQ  jKnmut  sitas;  use; 
comments  due  by  1 1-2S- 
97;  pubMihad  9-29-97 


Eftdangarad  ml  Itwaelsnsd 
species: 

Virginia  sneezeweed; 
comments  due  by  1 1-2t- 
97;  pubiiahed  9-29-97 
INTERIOR  D^ARTMENT 


Abandoned  mine  land 
rsdamation;  anhancamant; 
cwniiiants  due  by  n-24-97: 
publshed  t0^4^7 

JUSTICE  D9ART»EMr 


Inmolo  control,  custody,  care. 

Good  conduct  time;  credH 
awarded  tor  satistactory 
progress  toward  earning 
general  educational 
davatopmenl  (GEO) 
credBnIial;  comments  due 
by  1 1-25-97;  publiahed  9- 
2fr97 

Ljamcy  program  (GED 
standard);  aatistedory 
progress  definition; 
comments  due  by  11-25* 
97;  published  9-26-97 
LABOR  OERARTMBtT 


Coal  mine  safety  and  heailh: 
Underground  coal  minaa 
Self-fescue  devices;  use 
and  location 

requirements;  comments 
due  by  11-25^7; 
published  9-2647 
LABOR  DB>ARTIiBfT 


Employee  Retiiement  Income 
Security  Act 
Health  care  continuation 
coverage;  mtormation 
request;  comments  due 
by  11-24-97;  puMahed  9- 
23-97 
UBRARY  OF  CONGRESS 
CopyrtQht  Office,  Library  of 


Freedom  erf  Intomiation  Act; 

implementaliun;  comments 

due  by  11-28-97;  publiahed 

10-28-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
A0MBMTRAT10N 
Federal  Acquisition  ReguWion 

(FAR): 


Commercial  Items  and 
commercial  components; 
FAR  provisions  and 
clauses  in  sutxontracts; 
comments  due  by  11-24- 
97;  published  9-2347 

Pay-as-go  pension  coats; 
oomreertfs  due  by  11-24- 
97;  pubHahad  9r23-97 

Taias  ajKxrilod  with 
dwested  segments; 
ooraments  due  tiy  1 1-24- 
97;  pubHshed  9^347 

NATIONAL  CREDIT  UNRM 


Federal  old  age,  survivors 
and  disability  inauranca 
MedKrt  vocnUonrt 
guidelines;  dariUcation; 
comments  due  by  11- 
24-97;  pubiahad  9-23- 

TRANSPORTATION 


Privacy  Act;  implementalion: 
commants  due  by  11-2447; 
pubiahad  10-2447 

TRANSPORTATKM 


Credit  unions: 
Central  IquidKy  factHly;  Rrat 

pdOfHy  security  nmal  m 

tpecalc  aiaeci 

duaby  11-24-97; 

published  »2S47 
Organization  and 


Oartaps  in  ialda  of 


oommunlly  thaileilnQ 
poHcy;  interpretive  ruling 
and  policy  atalamer*; 
comment  request. 
uuiniiients  dua  by  1 1- 
2847;  pobished  10-29- 
97 

NUCLEAR  REOULATQRV 


Production  and  utilization 
facMias,  domestic  Hcenasig: 
Nuclear  power  ptarta— 
Decomraisaloning; 
financial  aasuranoa 
requiremertts;  comments 
due  by  11-25-97; 
pubished  9-1047 

SECURmES  AND 
EXCHANQE  COMMSSm  . 

Securities: 
SharelKJlder  proposals; 
comments  due  tyy  11-25- 
97;  published  9-2647 

SOCIAL  SECURTTY 
AOMBMSTRATION 
Social  security  benefits  and 
supplemental  security 
irxxime: 

Federal  dd  age,  survivors 
and  disability  inauranca, 
and  aged,  blind,  and 


Administrative  review 
process;  identificalion 
and  referral  of  cases  tor 
quality  review  under 
Appeals  CoundTs 
auttwrity;  comments 
due  by  11-2447; 
published  9-25-97 

Medtoal  opinion  evidence 
evaluation;  comments 
due  by  11  -2447; 
published  9-2547 
Social  secuitty  benefits. 


AinvorMness  dkectivea: 
American  Champion  Aircraft 

Corp.;  comments  dua  by 

11-2847;  puUMted  9<26- 

97 
Boeing;  ouiiiiai<s  due  by 

11-2647;  pubiahad  tO- 

27-97. 
Domier,  uummeniB  dua  by 

11-2847;  pubiahad  10- 

2947 
Fcidcer  comments  due  by 

11-2847;  pubiahad  10> 

1747 
Qanaral  ElacMc  Ca; 

ujiiiineite  due  by  11-24- 

97;  pubished  9-2447 

Saab;  comments  due  by  11- 
28-97;  pubiahad  1&2947 
Claas  E  anpaoe;  commenli 
due  by  11-2447;  pubished 
102347 

TRANSPORTATION 


Motor  carrier  safety  standards: 
Financiai  reaponsitMlity;  self- 
insuranoe  raqulramanta 
and  appNcaion  proceaalrtg 
fees;  comments  due  by 
11-2447;  pubished  9-23- 
97 

TRANSPORTATION 


equipment  aalety  standards; 
oomme>«s  due  by  11-24-07; 
pubished  9-2347 

TRANSPORTATION 
DEPARTMENT 


Motor  vehicle  safety 
standards: 

Lamps,  refiedive  devicea. 
and  associated 
equipment — 

Auxiiary  signal  lamps  and 
safety  lighting 
Inventiona;  comments 


due  by  11-2fr«7; 
published  10-27-97 

TRANSPORTATION 
DEPARTMBfT 


Hazardous 
Haiardous  materials 


amendmeniB;  comments 
due  by  11-24-07; 
pubished  »-24-97 


LIST  OF  PUBUCLAWS 

This  is  a  cor4inuing  Not  of 
pubic  bMs  Irom  ttia  cmant 
of  Congrsaa  wWch 


may  tw  uaad  irt  coii(unctioD 
with  'PLUS"  (Pubic  Laws 
Update  SaMice)  on  202-^23- 
6041.  TNs  list  is  also 
awaioWa  onlirw  at  htlp'ir 
wrwMrjwra.gov/nara/ladreg/ 
faiiiaUilitiiil. 

The  text  of  laws  is  not 
put)ished  in  the  Fadstai 
Raglatar  but  may  be  ordered 
in'^taar  (indhMuai 
pempmaii  nrm  sum  aia 
Suparinlandant  of  Documents^ 
U.S.  Govammant  Printing 
OfAce,  Washinglon.  00  20402 
(phone.  202-^12-2470).  The 
text  wB  afao  be  made 
available  on  tfie  MameMtam 
GPO  Acceas  at  »^Jf 
www.acceBa.gpo.gov/im  rtoca/. 
Some  lawis  may  not  yet  be 
avaiable. 


KR.  79lff>.L  106-79 

Hoopa  Vaiey  neeoivatlan 
South  Boundary  Adfuabnent 
Act  (Nov.  13.  1987;  111  StaL 
1527) 

H.R.  CTarP-L  106-80 

To  malw  tecfmical 
amendments  to  certain 
provisions  of  tite  17,  UnNad 
Stataa  Cods.  (Nov.  13,  1907; 
111  StaL  1529) 

HJt  TOOfPJ-  106-81 

To  require  ttte  Secretary  of 
the  Interior  to  conduct  a  study 
oonoeming  grazing  use  and 
open  speoa  wrilliin  and 
adfacar^  to  Grand  Talon 
National  Parte,  Wyomino.  and 
to  (udand  temporarily  cartasi 
grazing  priviegas.  (Nov.  13, 
1907;  lit  StaL  1537) 
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S.  OSI/P-L  106-S2 
Malory  Stoneman  Douglas 
WHdemess  and  Ernest  F.  Coe 
Visitor  Center  Designation  /\ct 
(Nov.  13.  1997;  111  StaL 
1540) 

KR.  2107/P.L  105-43 

Department  of  the  Interior  and 
Related  Agencies 
Appropriations  Act,  1998  (Nov. 
14,  1997;  111  StaL  1543) 

H.J.  Raa.  106/P.L  105-64 

Making  further  continuing 
appropriations  for  the  fiscal 
year  1998,  and  for  otfter 
purposes.  (Nov.  14,  1997;  111 
StaL  1628) 
Last  List  November  14.  1997 
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Documents 


Presidential 
Documents 


TNi  uniqus  MfviM  prowidM  up-to-dal» 
Mommon  on  rfwrnotnam  poKws 
and  armounoenwrls.  It  contain*  the 
ful  taart  o«  Iha  Praaidant't  puMc 
yooclwa.  allanwnts.  iwaaaagM  to 
Congraaa,  rwws  contarsnoes,  and  olhar 
Praaidontial  materiate  roloasad  by  the 
wnHB  nouae. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  Presklent,  nominatk)ns  sut>mitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digeat 
of  ottter  PresMential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

PuMMwd  by  the  Offtee  of  the  Federal 
Regialar,  National  ArchivM  and 
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DEPARTMENT  OF  AGRICULTURE 
Food  Sotaty  and  Inspection  Service 
9  CFR  Part  318 
[Dodwl  Na  M-0140F] 
RIN0683-AC16 

Canrageenan.  Locust  Bean  Qum  and 
Xanttian  Gum  Blend  Uaed  as  a  Binder 
In  Certain  Cured  Porfc  Products 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Direct  final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  inspection  r^ulations 
to  permit  the  use  of  a  blend  of 
canageenan,  locust  bean  gum,  and 
xanthan  gum  as  a  binder  in  cured  pork 
products  labeled  "Ham  Water  Added" 
and  "Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients."  FSIS 
currently  permits  the  use  of  other 
specified  binders  in  these  cured  pmk 
products.  The  "^•"'num  use  level  of  0.5 
percent  will  prevent  purging  of  the 
piunped  brine  solution  from  the 
products,  therrt)y  retaining  product 
moisture  and  enhancing  texture. 
DATES:  This  rule  will  be  efiective 
January  20, 1996  unless  FSIS  receives 
written  adverse  comments  within  the 
scope  of  this  rulemaking  or  written 
notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  this 
rulemaking  on  or  before  December  19, 
1997.  If  written  adverse  comments  or 
notice  of  intent  to  submit  adverse 
comments  is  received,  FSIS  will  publish 
timely  notice  of  the  wididrawal  of  this 
rule  in  the  Federal  R^iater. 


;  SulHnit  adverse  comments  or 
notice  of  intoit  to  submit  adverse 
conunents  within  the  scope  of  this 
rulemaking  to:  FSIS  Docket  Qerk, 
Docket  *96-014DF.  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 


Service,  Room  102,  Cotton  Annex,  300 
12th  Street,  SW,  Washington,  DC 
20250-3700.  Reference  materials  cited 
in  this  document  Mrill  be  available  for 
public  inspection  in  the  FSIS  Docket 
Room  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  ttlFORMATION  CONTACT:  Mr. 
Robert  Post,  Labeling  and  Compoimds 
Review  Division,  Office  of  Policy, 
:    Program  Development  and  Evaluation; 
(202) 4ia-8900. 

SUPPLEMENTARY  INFORMATION:  On  July 
18, 1995,  FSIS  was  petitioned  by 
Vedeqsa,  S.A.,  to  approve  the  use  of  a 
blend  of  carrageenan,  locust  bean  gum, 
and  xanthan  gum  as  a  binder  in  ciired 
pork  products  labeled  "Ham  Water 
Added"  and  "Ham  and  Water  Product — 
X%  of  Weight  is  Added  Ingredients,"  in 
an  amoimt  not  exceeding  0.5  percent  of 
product  formulation,  to  prevent  purging 
of  the  brine  solution.  During 
manufacturing,  these  ham  products  are 
pumped  with  a  brine  solution,  the 
ultimate  level  of  which  is  controlled  by 
a  protein-fet-free  (PFF)  standard 
described  in  9  CFR  319.104.  PFF  is  the 
minimum  meat  protein  which  is 
indigenous  to  the  raw,  unprocessed 
poriiL,  expressed  as  a  percent  of  the 
nonfat  portion  of  the  finished  product 
These  products  are  normally  packaged 
in  clear  plastic  and  enclosed  by  a 
vacuum  seal.  Subsequent  to  the  curing 
process,  the  brine  purges  from  the 
products,  settling  in  the  products' 
packages,  reducing  the  moisture  content 
of  the  products  and  negatively  affecting 
their  appearance  and  quality. 

FSIS  currently  permits  the  use  of 
carrageenan  as  an  extender  and 
stabilizer  in  breading  mixes  and  sauces 
for  use  in  meat  products  at  a  level 
sufficient  for  that  purpose,  and  in  "Ham 
Water  Added"  and  "Ham  and  Water 
Product— X%  of  Weight  is  Added 
Ingredients"  up  to  1.5  percent  of 
product  formulation  to  prevent  purging 
of  brine  solution.  FSIS  also  permits  the 
use  of  xanthan  gum  as  an  emulsifier, 
stabilizer,  or  thickener  in  meat  sauces, 
gravies,  canned  or  frozen  meat  salads  or 
stews,  canned  chili,  pizza  topping 
-  mixes,  and  batter  and  breading  mixes,  at 
a  level  sufficient  foE  that  purpose. 

The  Food  and  Ehiig  Administration 
(FDA)  lists  locust  (carob)  bean  gum  as 
generally  recognized  as  safe  as  a 
stabilizer  and  thickener  with  a 
maximum  usage  level  of  0.5  percent 
when  used  in  meat  products  (21  CFR 


184.1343).  FDA  has  provided  FSIS  with 
a  letter  dated  October  13, 1995, 
concurring  with  FSIS's  determination 
that  the  petitioned  use  of  a  blend  of 
carrageenan,  locust  bean  gum,  and 
xanthan  gum  in  combination  is 
acceptable  for  use  as  a  binder  matrix 
(blend)  to  prevent  purging  of  added 
brine  solution  in  certain  cured  pork 
products. 

The  petitioner  submitted  data  to  show 
that  at  a  use  level  of  0.5  percent,  a  blend 
consisting  of  70  percent  carrageenan,  15 
percent  locust  bean  gum  and  15  percent 
xanthan  gum  reduces  the  purge  of  brine 
in  water-added  hams  as  well  as 
carrageenan  alone.  After  reviewing  this, 
and  the  petitioner's  other  technical  data 
and  information,  FSIS  has  determined 
that  9  CFR  318.7(c)(4)  should  be 
amended  to  permit  the  use  of  any  blend 
of  carrageenan,  locust  bean  gum,  and 
xanthan  gum  in  "Ham  Water  Added'* 
and  "Ham  and  Water  Product— X%  of 
Weight  is  Added  Ingredients"  products 
at  a  level  not  to  exceed  0.5  percent  of 
the  product  formulation  weight  Such 
use  will  reduce  the  amount  of  purge 
from  the  ham  products  during  storage. 
This  binder  is  not  permitted  to  be  used 
in  combination  with  any  other  binder 
approved  for  use  in  cured  pork 
products.  This  binder  shall  be 
designated  in  the  ingredients  statement, 
as  provided  in  9  CFR  319.104(d). 
FSIS  expects  no  adverse  public 
reaction  resulting  from  this  change  in 
regulatory  language.  Therefore,  unless 
the  Agency  receives  adverse  comments 
within  the  scope  of  the  rulemaking,  or 
notice  of  intent  to  submit  adverse 
comments  within  the  scope  of  the 
rulemaking  within  30  days,  the  action 
will  become  final  60  days  after 
publication  in  the  Federal  Register.  If 
adverse  comments  within  the  scope  of 
the  rulemaking  are  received,  the  direct 
final  rulemaking  notice  will  be 
withdrawn  and  a  proposed  rulemaking 
notice  will  establish  a  comment  period. 

Executive  Order  129t8 

This  direct  final  rule  has  been 
reviewed  under  Executive  Order  12988, 
Qvil  Justice  Reform.  If  this  direct  final 
rule  is  adopted:  (1)  All  state  and  local 
laws  and  regulations  that  are 
inconsistent  with  this  rule  will  be 
preempted;  (2)  no  retroactive  efiisct  will 
be  given  to  this  rule;  and  (3) 
administrative  proceedings  will  not  be 
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required  before  parties  may  file  suit  in 
court  challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  direct  final  rule  has  been 
determined  to  be  not  significant  and, 
therefore,  has  not  been  reviewed  by 
0MB. 

EOsct  on  Small  Entities 

The  Administrator,  FSIS,  has  made  a 
determination  that  this  direct  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  This 
direct  final  rule  permits  the  use  of  an 
additional  binder  matrix,  a  blend  of 
carrageenan,  locust  bean  gum,  and 
xanthan  gum,  in  "Ham  Water  Added" 
and  "Ham  and  Water  Product — X%  of 
Weight  is  Added  Ingredients." 
Manufacturers  opting  to  use  the  binder 


blend  would  incur  labeling  expenses  in 
revising  the  ingredients  statements  of 
their  labels  to  show  the  presence  of  the 
blend.  Decisions  by  individual 
manufactxirers  on  whether  to  use  the 
binder  blend  in  these  cured  pork 
products  would  be  based  on  their 
conclusions  that  the  benefits  outweigh 
the  implementation  costs. 

Paperwork  Requirementa 

Manu&ctiirers  opting  to  use  a  blend 
of  carrageenan,  locust  bean  gum,  and 
xanthan  gum  as  a  binder  in  specific 
pork  products  must  revise  their  product 
labels.  Such  labeling  changes  will  be 
generically  approved  in  accordance 
*vith  9  CFR  317.5.  Any  burden 
associated  with  labeling  changes  are 
approved  under  OMB  number  0583- 
0092. 

List  of  Snbfecta  in  •  CFR  Part  318 

Food  additives.  Meat  inspection. 


For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  318  is  amended  as 
follows: 

PART  318— ENTRY  INTO  OFFIOAL 
ESTABLISHMENTS;  RBNSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  31B 
continues  to  read  as  follows: 

AnthoritT:  7  U.S.C  4S0, 1901-1906;  21 
U.S.C  601-695;  7  CFR  2.18,  2.53. 

2.  In  section  318.7(c)(4),  under  the 
Class  of  substance  "Binders  and 
extenders,"  a  new  entry  for  the 
substance  "Carrageenan,  Locust  Gum 
Bean,  and  Xanthan  Gimi  Blend"  is 
added  at  the  end  to  read  as  follows: 

foruMln 


1318.7    Approval  of 

the  prapafilion  otprodudi. 


(c)* 
(4)* 


Class  o(  Substance 


Substance 


Binders  and  extenders 


Purpose 


Producte 


Carrageenan,  Locust 
bean  gum.  and 
Xanttian  gum  biend. 


To  prevent  purging  of 
brine  solution. 


Cured  portc  products 
as  provided  in  9 
CFR  319.104(d). 


Ainouni 


In  combination,  not  to  exceed  0.5  percent  of 
product  fonnutation:  not  pennitled  in  com- 
bination with  omer  binders  approved  lor 
use  in  cured  porV  products;  in  accordance 
with  21  CFR  172.620,  172.623,  172.826, 
184.1343.  aid  172.695 


Done  at  Washington.  DC.  on  November  10, 
1997. 

TiKnMl.BillT. 
Administrator. 

[FR  Doc.  97-30324  FUed  11-18-97;  8:45  am] 
HUMQ  COOC  3410-OM-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  204 

[Regulation  D;  Docket  No.  R-0945] 

Reserve  Requirements  of  Depository 
institutions 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

BUMMAttY;  The  Board  is  amending 
Regulation  D,  Reserve  Requirements  of 
Depository  Institutions,  to  decrease  the 
amount  of  transaction  accounts  subject 
to  a  reserve  requirement  ratio  of  three 
percent,  as  required  by  section 
19(bK2)(C)  cf  die  Federal  Reserve  Act. 
fit)m  $49.3  million  to  $47.8  million  of 
net  transaction  accounts.  This 
adjustment  is  known  as  the  low  reserve 
tranche  adjustment.  The  Board  is 
increasing  from  $4.4  million  to  S4.7 


million  the  amount  of  reservable 
liabilities  of  each  depository  institution 
that  is  subject  to  a  reserve  requirement 
of  zero  percent.  This  action  is  required 
by  section  19(b)(ll)(B)  of  the  Federal 
Reserve  Act,  and  the  adjustment  is 
known  as  the  reservable  liabilities 
exemption  adjustment.  The  Board  is 
also  increasing  the  deposit  cutoff  levels 
that  are  used  in  conjunction  with  the 
reservable  liabilities  exemption  to 
determine  the  frequency  of  deposit 
reporting  from  $75.0  million  to  $78.9 
million  for  nonexempt  depository 
institutions  and  from  $46.2  million  to 
$50.7  million  for  exempt  institutions. 
(Nonexempt  institutions  are  those  with 
total  reservable  liabilities  exceeding  the 
amount  exempted  from  reserve 
requirements  ($4.7  million]  while 
exempt  institutions  are  those  with  total 
reservable  liabilities  not  exceeding  the 
amount  exempted  from  reserve 
requirements.)  Thus,  beginning  in 
September  1998,  nonexempt  institutions 
with  total  deposits  of  $78.9  million  or 
more  will  be  required  to  report  weekly 
while  nonexempt  institutions  with  total 
deposits  less  than  $78.9  million  may 
report  quarterly,  in  both  cases  on  form 
FR  2900.  Similarly,  exempt  institutions 
with  total  deposits  of  $50.7  million  or 


more  will  be  required  to  report  quarterly 

on  form  FR  2910q  while  exempt 

institutions  with  total  deposits  less  than 

$50.7  million  may  report  annually  on 

form  FR  2910a. 

DATES:  Effective  date:  December  16. 

1997. 

Compliance  dates:  For  depository 
institutions  that  report  weekly,  the  low 
reserve  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  will  apply  to  the  reserve 
computation  period  that  begins 
Tuesday,  December  30, 1997,  and  the 
corresponding  reserve  maintenance 
period  that  begins  Thursday,  January  1. 
1998.  For  institutions  that  report 
quarterly,  the  low  reserve  tratnche 
adjustment  and  the  reservable  liabilities 
exemption  adjustment  will  apply  to  the 
reserve  computation  period  that  begins 
Tuesday,  December  16, 1997,  and  the 
corresponding  reserve  maintenance 
period  that  begins  Thursday,  January  15, 
1998.  For  all  depository  institutions,  the 
deposit  cutoff  levels  will  be  used  to 
screen  institutions  in  the  second  quarter 
of  1998  to  determine  the  rejKirting 
frequency  for  the  twelve  month  period 
that  begins  in  September  1998. 
FOR  FURTHER  MRMMATION  CONTACT:  Rick 
Heyke.  Attorney  (202/452-3688).  L^ 
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Division,  or  June  O'Brien,  Economist 
(202/452-3790),  Division  of  Monetary 
AfCairs;  for  the  hearing  impaired  only, 
contact  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD)(202/452-3544);  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551. 
SUPPLBMENTARY  INFORMATION:  Section 
19(b)(2)  of  the  Federal  Reserve  Act  (12 
U.S.C.  461(b)(2))  requires  each 
depository  institution  to  maintain 
reserves  against  its  transaction  accounts 
and  nonpersonal  time  deposits,  as 
prescribed  by  Board  regulations.  The 
initial  reserve  requirements  imposed 
under  section  190>)(2)  were  set  at  three 
percent  for  net  transaction  accounts  of 
$25  million  or  less  and  at  12  percent  on 
net  transaction  accounts  above  $25 
million  for  each  depository  institution. 
ESective  April  2, 1992,  the  Board 
lowered  the  required  reserve  ratio 
applicable  to  transaction  account 
balances  exceeding  the  low  reserve 
tranche  from  12  percent  to  10  percent 
Section  19(b)(2)  also  provides  that, 
before  December  31  of  each  year,  the 
Board  shall  issue  a  regiilation  adjusting 
the  low  reserve  tranche  for  the  next 
calendar  year.  The  adjustment  in  the 
tranche  is  to  be  80  percent  of  the 
percentage  increase  or  decrease  in  net 
transaction  accounts  at  all  depository 
institutions  over  the  one-year  period 
that  ends  on  the  June  30  prior  to  the 
adjustment 

CunenUy.  the  low  reserve  tranche  on 
net  transaction  accounts  is  $49.3 
million.  Net  transaction  accounts  of  all 
depository  institutions  decreased  by  3.7 
percent  (from  $740.1  billion  to  $712.8 
billion)  from  June  30, 1996,  to  June  30, 
1997.  In  accordance  with  section 
19(b)(2).  the  Board  is  amending 
Regulation  D  (12  CFR  Part  204)  to 
decrease  the  low  reserve  tranche  for 
transaction  accounts  for  1998  by  $1.5 
million  to  $47.8  million. 

Section  19(b)(ll)(A)  of  the  Federal 
Reserve  Act  (12  U.S.C.  461  (b)(ll)(B)) 
provides  that  $2  million  of  reservable 
liabilities  ■  of  each  depository 
institution  shall  be  subject  to  a  zero 
percent  reserve  requirement.  Each 
depository  institution  may,  in 
accordance  with  the  rules  and 
regulations  of  the  Board,  designate  the 
reservable  liabilities  to  which  this 
reserve  requirement  exemption  is  to 
apply.  However,  if  net  transaction 
accounts  are  designated,  only  those  that 


'  Reservable  liabilitie*  include  transaction 
accounts,  nonpersonal  time  deposits,  and 
Eurocunency  liabilities  as  defined  in  section 
19(b)(S)  of  the  Federal  Reserve  Act.  Tbe  reserve 
ratio  on  nonpersonal  time  deposits  and 
Eurocurrency  liabilities  is  zero  percent 


would  otherwise  be  subject  to  a  three 
percent  reserve  requirement  (i.e.,  net 
transaction  accounts  within  the  low 
reserve  requirement  tranche)  may  be  so 
designated. 

Section  19(b)(ll)(B)  of  die  Federal 
Reserve  Act  provides  that,  before 
December  31  of  each  year,  the  Board 
shall  issue  a  regulation  adjusting  for  the 
next  calendar  year  the  dollar  amoimt  of 
reservable  liabilities  exempt  from 
reserve  requirements.  UnlU;e  the 
adjiistment  for  the  low  reserve  tranche 
on  net  transaction  accounts,  which 
adjustment  can  result  in  a  decrease  as 
well  as  an  increase,  the  change  in  the 
exemption  amoimt  is  to  be  made  oidy  if 
the  total  reservable  liabilities  held  at  all 
depository  institutions  increase  from 
one  year  to  the  next  The  percentage 
increase  in  the  exemption  is  to  be  80 
percent  of  the  Increase  in  total 
reservable  liabilities  of  all  depository 
institutions  as  of  the  year  ending  June 
30.  Total  reservable  liabilities  of  all 
depository  institutions  increased  by  7.7 
percent  (from  $1,695.1  billion  to 
$1,824.8  billion]  from  June  30, 1996,  to 
June  30, 1997.  Consequently,  the 
reservable  liabilities  exemption  amount 
for  1998  under  section  19(b)(ll)(B)  will 
be  increased  by  $0.3  million  to  $4.7 
million.  2 

The  effiact  of  the  application  of  section 
19(b)  of  the  Federal  Reserve  Act  to  the 
change  in  the  total  net  transaction 
accounts  and  the  change  in  the  total 
reservable  liabilities  from  Jime  30. 1996, 
to  June  30. 1997,  is  to  decrease  the  low 
reserve  tranche  to  $47.8  million,  to 
apply  a  zero  percent  reserve 
requirement  on  the  first  $4.7  million  of 
transaction  accounts,  and  to  apply  a 
three  percent  reserve  requirement  on  the 
remainder  of  the  low  reserve  tranche. 

The  tranche  adjustment  and  the 
reservable  liabilities  exemption 
adjustment  for  weekly  reporting 
institutions  will  be  eCfisctive  for  the 
reserve  computation  period  beginning 
Tuesday.  December  30. 1997.  and  for 
the  corresponding  reserve  maintenance 
period  beginning  Thursday,  January  1. 
1998.  For  institutions  that  report 
quarterly,  the  tranche  adjustment  and 
the  reservable  liabilities  exemption 
adjustmrat  will  be  efEsctive  for  the 
computation  period  beiginning  Tuesday, 
December  16, 1997.  and  for  the  reserve 
maintenance  period  beginning 
Thursday,  January  15. 1998.  In  addition, 
all  institutions  currenUy  submitting 
form  FR  2900  must  continue  to  submit 
reports  to  the  Federal  Reserve  under 
current  reporting  procedures. 


In  order  to  reduce  the  reporting 
burden  for  small  institutions,  the  Board 
has  established  dei>osit  reporting  cutoff 
levels  to  determine  deposit  reporting 
frequency.  Institutions  are  screened 
during  the  second  quarter  of  each  year 
to  determine  reporting  frequency 
beginning  the  following  September.  In 
July  of  1988  the  Board  set  a  single  cutoff 
level  for  all  depository  institutions  of 
$40  million  plus  an  amount  equal  to  80 
percent  of  the  annual  rate  of  increase  of 
total  deposits.^  In  August  of  1994,  the 
Board  replaced  the  single  deposit  cutoff 
level  that  had  applied  to  both 
nonexempt  and  exempt  institutions 
with  separate  cutoff  levels,  increasing 
the  cutoff  level  for  nonexempt 
institutions,  and  in  September  1997 
further  increased  the  cxUoff  level  for 
nonexempt  institutions.  The  cutoff  level 
for  nonexempt  institutions,  which 
determines  whether  they  report  (on  FR 
2900)  quarterly  or  weekly,  was  thereby 
raised  to  $75.0  million.  The  deposit 
cutoff  level  for  exempt  institutions, 
which  determines  whether  they  report 
annually  (on  FR  2910a)  or  quarterly  (on 
FR  2910q),  remained  at  the  indexed 
level  of  $48.2  million. 

From  June  30, 1996,  to  June  30, 1997. 
total  deposits  increased  6.6  pocent, 
from  $4,168.2  billion  to  $4,442.2  billioa. 

Accordingly,  the  nonexempt  deposit 
cutoff  level  will  increase  by  $3.9  million 
to  $78.9  million  and  the  exempt  deposit 
cutoff  level  will  increase  by  $2.5  million 
to  $50.7  million.  Based  on  the 
indexation  of  the  reservable  liabilities 
exemption,  the  cutoff  level  for  total 
deposits  above  which  reports  of 
deposits  must  be  filed  will  rise  from 
$4.4  million  to  $4.7  million.  Institutions 
with  total  deposits  below  $4.7  milljon 
will  be  excused  from  reporting  if  their 
deposits  can  be  estimated  from  other 
data  sources.  The  $78.9  million  cutoff 
level  for  weekly  verstis  quarterly  FR 
2900  reporting  for  nonexempt 
institutions,  the  SSo.  7  million  cutoff 
level  for  quarterly  FR  2910q  versus 
annual  FR  2910a  reporting  for  exempt 
institutions,  and  the  $4.7  million  level 
threshold  for  reporting  will  be  used  in 
the  second  quarter  1998  deposits  report 
screening  process,  and  the  adjustments 
will  be  made  when  the  new  deposit 
reporting  panels  are  implemented  in 
September  1998. 

All  U.S.  branches  and  agencies  of 
foreign  banks  and  all  Edge  and 
agreement  corporations,  regardless  of 
size,  are  required  to  file  weekly  the 


'Consistent  with  Board  practioa.  tbe  tranche  and 
exemption  amounts  have  been  rotinded  to  the 
nearest  $0.1  million. 


'  "Total  deposits"  as  used  in  determining  the 
cutoff  level  includes  not  only  gross  transaction 
deposits,  savings  accounts,  and  time  deposits,  but 
also  reservable  obligations  of  aQiliates,  ineligible 
acceptance  liabilities,  and  net  Eurocurreacy 
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Report  of  Transaction  Accounts,  Other 
Deposits  and  Vault  Cash  (FR  2900). 
After  the  indexations  become  effective 
in  1908,  all  other  institutions  that  have 
reservable  liabilities  in  excess  of  the 
exemption  level  of  $4.7  million 
prescribed  by  section  19{b)(n)  of  the 
Federal  Reserve  Act  (known  as 
"nonexempt  institutions")  and  total 
deposits  at  least  equal  to  the  nonexempt 
deposit  cutoff  level  {$78.9  million)  will 
be  required  to  file  weekly  the  Report  of 
Transaction  Accounts,  Other  Deposits 
and  Vault  Cash  (FR  2900)  for  the  twelve 
month  period  starting  September  1998. 
However,  nonexempt  institutions  with 
total  deposits  less  than  the  nonexempt 
deposit  cutoff  level  ($78.9  million),  will 
be  able  to  file  the  FR  2900  quarterly. 
Institutions  that  obtain  funds  from  non- 
U.S.  sources  or  that  have  foreign 
branches  or  international  banking 
Encilities  are  reqiiired  to  file  the  Report 
of  Certain  Eurociurency  Transactions 
(FR  2950/2951]  at  the  same  frequency  as 
they  file  the  FR  2900. 

Institutions  with  reservable  liabilities 
at  or  below  the  exemption  level  ($4.7 
million)  (known  as  exempt  institut^ns) 
will  be  required  to  file  the  Quarterly 
Report  of  Selected  Deposits,  Vault  Cash, 
and  Reservable  Liabilities  (FR  2910q)  if 
their  total  deposits  equal  or  exceed  the 
exempt  deposit  cutoff  level  ($50.7 
million).  Exempt  institutions  with  total 
deposits  less  than  the  exempt  deposit 
cutoff  level  ($50.7  million)  but  at  least 
equal  to  the  exemption  amount  ($4.7 
million)  will  be  able  to  file  the  Annual 
Report  of  Total  Deposits  and  Reservable 
Liabilities  (FR  2910a).  Institutions  that 
have  total  deposits  less  than  the 
exemption  amount  ($4.7  million)  are  not 
required  to  file  deposit  reports  if  their 
deposits  can  be  estimated  firom  other 
data  sources. 

Finally,  the  Board  may  require  a 
depository  institution  to  report  on  a 
weekly  basis,  regardless  of  the  cutoff 
level,  if  the  institution  manipulates  its 
total  deposits  and  other  reservable 
liabilities  in  order  to  qualify  for 
quarterly  reporting.  Similarly,  any 
depository  Institution  that  reports 
quarterly  may  be  reqtiired  to  report 
weekly  and  to  maintain  appropriate 
reserve  balances  with  its  Reserve  Bank 
if,  during  its  computation  period,  it 
understates  its  usual  reservable 
liabilities  or  overstates  the  deductions 
allowed  in  computing  required  reserve 
balances. 

Notice  and  Public  Participation 

The  provisions  of  5  U.S.C  553(b) 
relating  to  notice  and  public 
participation  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  ampnHmftnt« 


involve  expected,  ministerial 
adjustments  prescribed  by  statute  and 
by  an  interpretative  statement 
reaffirming  the  Board's  policy 
concerning  reporting  practices. 
Moreover,  the  low  reserve  tranche 
adjustment  and  the  reservable  liabilities 
exemption  adjustment  are  required  to  be 
effective  for  the  next  calendar  year  even 
though  the  data  which  they  are  required 
to  reflect  are  only  available  late  in  the 
prior  year.  In  addition,  the  reservable 
liabilities  exemption  adjustment  and  the 
increases  for  reporting  purposes  in  the 
deposit  cutoff  levels  reduce  regulatory 
burdens  on  depository  institutions,  and 
the  low  reserve  tranche  adjustment  will 
have  a  de  minimis  effect  on  depository 
institutions  with  net  transaction 
accounts  exceeding  $47.8  million. 
Accordingly,  the  Board  finds  good  cause 
for  determining,  and  so  determines,  that 
notice  and  public  participation  is 
unnecessary,  impracticable,  or  contrary 
to  the  public  interest 

The  provisions  of  5  U.S.C  553(d) 
relating  to  notice  of  the  effective  date  of 
a  rule  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments  because  the  low  reserve 
tranche  adjustment  and  the  reservable 
liabilities  adjustment  are  expected, 
ministerial  amendments  prescribed  by 
statute.  Moreover,  they  are  required  to 
be  effective  for  the  next  calendar  year 
even  though  the  data  which  they  are 
required  to  reflect  are  only  available  late 
in  the  prior  year.  In  addition,  the 
reservable  liabilities  adjustment  and  the 
iiusease  in  deposit  cutoff  levels  for 
reporting  purposes  relieve  a  restriction 
on  depository  institutions,  and  the  low 
reserve  tranche  will  have  a  de  minims 
effect  on  depository  institutions  with 
net  transaction  accounts  exceeding 
$47.8  million.  Accordingly,  there  is 
good  cause  to  determine,  and  the  Board 
so  determines,  that  such  notice  is 
impracticable  or  unnecessary. 

Regulatory  Flexfliility  Analysis 

The  Board  certifies  that  these 
amendments  will  not  have  a  substantial 
economic  impact  on  small  depository 
institutions.  See  "Notice  and  Public 
Participation"  above. 

List  of  Subjects  in  IZ  CFR  Part  204 

Banks,  banking,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12 
CFR  part  204  as  follows: 


PART  204— RESERVE 
REQUIREMENTS  OF  DEPOSITORY 
iNSrmiTIONS  (REGULATION  D) 

1.  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Aothority:  12  U.S.Q  248(a),  248(c),  371a. 
461,  601.  611.  and  3105. 

2.  Section  204.9  is  revised  to  read  as 
follows: 

f  204.9    Reserve  fsqulrswnt  ratfos. 

(a)  Reserve  percentages.  The  following 
reserve  ratios  are  prescribed  for  all 
depository  institutions.  Edge  and 
Agreement  corporations,  and  United 
States  branches  and  agencies  of  foreign 
banks: 


Gregory 

neserve  requke- 
menl' 

h4et  transaction  ac- 
ooums: 

SO  to  $47.8  mUKon 
over  $47.8  rnMion  .. 

Nonpersonal  time 

deposits. 
Eurocurrency  iabit- 

ittes. 

3  percent  of  amourtf. 

$1,434,000  phn  10 
percent  of  amount 
over  $47.8  million 

OperoenL 

OperoenL 

^Before  deducting  the  adfustment  to  be 
made  t>y  the  paragraph  (b)  of  this  section. 

(b)  Exemption  from  reserve 
requirements.  Each  depository 
institution.  Edge  or  agreement 
corporation,  and  U.S.  branch  or  agency 
of  a  foreign  bank  is  subject  to  a  zero 
percent  reserve  requirement  on  an 
amount  of  its  transaction  accounts 
subject  to  the  low  reserve  tranche  in 
paragraph  (a)  of  this  section  not  in 
excess  of  $4.7  million  determined  in 
accordance  with  §  204.3(a)(3). 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System.  November 
13. 1997. 
tfVUUasiW.vnias. 
Secretary  of  the  Board. 
(FR  Doc.  97-30237  Filed  ll-18-«7:  8:45  am) 

BMJJNO  COM  CZIO-ei-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AvMlon  Admlntotraiion 

14  CFR  Pert  71 

[Airspace  Docket  No.  ST-ASO-I^ 

Revocetlon  of  Cleee  E  Airapece; 
Merietta  Dobblne  ARB  (NAS  Atlenta), 
QA 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


Federal  Register  /  Vol.  62.  No.  223  /  Wednesday.  November  19.  1997  /  Rules  and  Regulations  61623 


SUMMARY:  This  amendment  revokes 
Class  E  siuface  area  airspace  at  Marietta 
Dobbins  Air  Reserve  Base  (ARB)  (Naval 
Air  Station  [NAS]  Atlanta).  The  required 
weather  observations  are  no  longer 
being  taken  after  the  control  tower 
closes;  therefore,  the  airport  no  longer 
meets  the  criteria  for  Class  E  surface 
area  airspace. 

^FECnVE  DATE:  0901  UTC,  Januaiy  1, 
1908. 

FOR  FURTNiR  WrORMATION  CONTACT: 
Nancy  B.  Shelton.  Airspace  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  Telephone  (404) 
30S-5491. 

SUPPLEMENTARY  MTORMATION:  Weather 
observations  are  a  requirement  for  Class 
E  surface  area  airspace.  Since  weather 
observations  are  no  longer  taken  at 
Marietta  Dobbins  ARB  ^AS  Atlanta) 
after  the  ccmtrol  tower  closes,  the 
requirement  for  Class  E  surface  area 
airspace  is  no  longer  being  met; 
tharafora.  the  Class  E  surface  area 
airspace  is  no  longer  being  met; 
therefore,  the  Class  E  surbce  area 
airspace  most  be  revoked.  This  rule  will 
become  effective  on  the  date  specified 
in  the  EFFECTIVE  DATE  section.  Since  this 
action  revokes  the  Class  E  surface  area 
air^Mce.  and  as  a  result,  «iHmiTwt^w>  the 
impact  of  Class  E  air^Mce  on  users  of 
the  airspace  in  the  vicinity  of  Marietta 
Dobbins  ARB  (NAS  Atlanta),  notice  and 
public  procedure  under  5  U.S.C  553(b) 
are  unneceasary. 

Designatimu  for  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  publisiied  in  FAA  Order 
7400.(ffi  dated  Septnnber  10. 1997.  and 
effective  September  16. 1997.  which  is 
inoorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

"nie  FAA  has  determined  that  this 
regulation  only  involves  an  estabUahed 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefan.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undw  DOT 
Regulatcuy  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
antidpatMl  impact  is  so  minimal  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  cotified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  munber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 


List  of  Sobiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-OE81QNATION  OF  CLASS  A. 
CLASS  B,  CLASS  0,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS:  ROUTES;  AND  REPORTMQ 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audaorily:  49  U.S.C  106(g).  40103, 40113, 
40120:  BO  10854,  24  FR  9S6S,  3  CFR  1959- 
1963  Comp.,  p.  389. 

171.1    [Amsndad] 

2.  The  incorporation  by  referaice  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  efiisctive 
Septembw  16. 1997,  is  amended  as 
follows: 

Paragraph  6002    Oats  E  airspace  areas 
designtUed  as  a  siuface  area  for  an  airport 

•  •        •        •        • 

ASOGAB2    Marietta  Dobbins  ARB  (NAS 
Atlanta),  GA  (Ramovad] 

•  •         •         •         • 

Issued  in  College  Park.  Gaogia.  on 
Novamber  3, 1997. 

NaBcjrB.SUkaii. 

Acting  Manager,  Air  Traffic  Dhnsion. 
Soutliem  Regioa. 

(FR  Doc.  97-30355  nisd  11-1»-^;  8:45  am] 
■LUNO  COOK  4StS-tS-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviadon  Adminiatration 

UCFRPartn 

[Airapece  Doehat  ST-ASO-iq 

Eattbllalwueiit  of  Claaa  E  Alrapace; 
Quntereville,  AL 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  riile. 


SUMMARY:  This  amendment  establishes 
Class  E  airspace  area  at  Guntersvllle, 
AL.  A  Global  Positicming  System  (GPS)- 
A  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Guntersvllle  Mimidpal  Airport. 
Controlled  airspace  extending  up%vard 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  the 
SLAP  and  for  Instrument  Flight  Rides 
(IFR)  operations  at  Guntersvllle 


Municipal  Airport  The  operating  status 
of  the  airport  will  change  ttom  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operaticms  ctmourent  with  publication 
oftheSL\P. 

EFFECmfE  DATE:  0901  UTC,  January  1, 
1998. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  B.  Shelton.  Alrapace  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta,  Georgia  30:i20;  telephone  (404) 
305-5576. 

SUPPLB»ITARY  iN^MMATION: 


History 

Ob  September  12. 1997.  the  FAA 
proposed  to  amend  14  CFR  part  71  by 
establishing  Class  E  airepace  at 
Guntenville.  AL  (62  FR  48025).  This 
action  would  provide  adequate  Class  E 
airspace  for  IFR  operaticms  at 
Guntersvllle  Municipal  Airport. 
Designations  for  Class  E  airspace 
extending  upward  from  700  feet  or  mora 
above  the  surface  of  the  earth  are 
publiahed  in  Paragraph  6005  of  FAA 
Order  7400.9E.  dated  September  10. 
1997,  and  effective  September  16, 1997, 
which  is  incorp<Hated  by  reference  in  14 
CFRpart  71.1.  The  Class  E  airspace 
desi^iation  listed  in  this  document  will 
be  published  subeequenUy  in  the  Order. 

Interested  parties  were  Invited  to 
participate  in  this  ndemaking 
proceeding  by  submitting  written 
comments  on  the  propoul  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at 
Guntnsville,  AL.  Additionally,  this  rule 
makes  a  technical  amendment  to  the 
legal  description  of  the  airspace  area  by 
adding  words  that  exclude  an  adjacent 
Class  E  airspace  area.  A  GPS-A  SIAP 
has  been  developed  for  Guntersvllle 
Mtmidpal  Airport  Controlled  airspace 
extending  upward  from  700  faet  AGL  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  Gimtersville 
Mimlcipal  Airport.  The  operating  status 
of  the  airport  will  change  from  VFR  to 
include  IFR  operations  conciureot  with 
publication  of  this  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cxurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  Is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
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does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  &nce  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— OESIQNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  (J-'k 
Fart  71  continues  to  read  as  follows: 

AudMrity:  49  U.S.C  106(g),  40103,  40113. 
40120,  EO  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASO  FL  E5    Guntenville,  AL  [New] 

Guntersville  Municipal  Airport,  AL 
(lat.  34»23'57"  N,  loag.  aS'^&'n"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-mile 

radius  of  Guntersville  Municipal  Airport. 

excluding  that  airspace  within  the 

Albertvilltt.  AL,  Class  E  airspace  area. 

•         •         •         •         * 
Issued  in  College  Park,  Georgia,  on 

November  3. 1997. 

Nancy  B.  Sbelton, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  97-30357  Filed  11-18-97;  8:45  am) 

■UMQ  CODE  4»10-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510, 520, 522, 524,  and 
558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctiange  of  Sponsor 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
change  of  sponsor  for  61  approved  new 
animal  drug  applications  (NADA's)  from 
Mallinckrodt  Veterinary,  Inc.,  to 
Schering-Plough  Animal  Health  Corp. 

EFFECTIVE  DATE:  November  19, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville.  MD  20855.  301-827-0213. 


SUPPI.EMENTARY  INFORMATION: 
Mallinckrodt  Veterinary,  Inc., 
Mundelein.  IL  60060.  has  informed  FDA 
that  it  has  transferred  the  ownership  of, 
and  all  rights  and  interests  in  the 
approved  NADA's  to  Schering-Plough 
Animal  Health  Corp.  The  agency  is 
amending  21  CFR  510,  520,  522,  524, 
and  558  to  reflect  the  change  of  sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 

requirements. 

21  CFR  Parts  520.  522.  and  524 

Animal  drugs. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Dnig.  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  510.  520.  522,  524,  and  558 
are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C  321,  331,  351,  352, 
353.  360b.  371.  379b. 


S5ia600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "MallinclKrodt 
Veterinary  Inc.";  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entry 
for  "011716". 

4»AKT  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

§52a82a    [Amended] 

4.  Sectitm  520.82a  Aminopropazine 
fumarate  tablets  is  amended  in 
paiegraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

§52a82b    [Amended] 

5.  Section  520.82b  Aminopropazine 
fumarate,  neomycin  sulfate  tablets  is 
amended  in  paragraph  (b)  by  removing 
"011716"  and  adding  in  its  place 
"000061". 

$520,222    [Amended] 

6.  Section  520.222  Bunamidine 
hydrochloride  is  amended  in  para^ph 
(c)  by  removing  "011716"  and  adding  in 
its  place  "000061". 

1620580    [Amended] 

7.  Section  520.580  Dichlorophene  and 
toluene  capsules  is  amended  in 
paragraph  (b)(2)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

fS2a622c    [Amended] 

8.  Section  S20.622C 
Diethylcarbamazine  citrate  chewable 
tablets  is  amended  in  paragraph  (b)(5) 
by  removing  "011716"  and  adding  in  its 
place  "000061". 

$520784    [Amended] 

9.  Section  520.784  Doxylamine 
succinate  tablets  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$520863    [Amended] 

10.  Section  520.863  Ethylisobutrazine 
hydrochloride  tablets  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

S  520.1 12te    [Amended] 

11.  Section  520  1120a  Haloxon 
drench  is  amended  in  paragraph  (c)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 
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SS2Oll20b    [Amended] 

12.  Section  520.1120b  Ha7axon 
boluses  is  amended  in  paragraph  (c)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 

$520.lM2a    [Amended] 

13.  Section  520.1242a  Levamisole 
hydrochloride  drench  and  drinking 
water  is  amended  in  paragraph  (c)(2)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 

f520.l24ab    [Amended] 

14.  Section  520.1242b  Levamisole 
hydrochloride  tablet  oroblet  (bolus)  is 
amended  in  paragraph  (c)  by  removing 
"011716"  and  adding  in  its  place 
"000061". 

$520.ia42g    [Amended!] 

15.  Section  520.1242g  LevanUsole 
resinate  andfamphur  paste  is  amended 
in  paragraph  (c)  ^  removing  "011716" 
and  adding  in  its  place  "000061". 

$6201320    [Amended] 

16.  Section  520.1320  Mebendazole 
oral  is  amended  in  paragraph  (c)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 

$520.1328a    [Amended] 

17.  Section  520.1326a  Mebendazole 
and  trichlorfon  povnier  is  amended  in 
paragrwh  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 


$  6201321b   [Amende^ 

18.  Section  520.1326b  MiAendazole 
and  trichlorfon  paste  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

f8SO1720a   [Amended] 

19.  Section  520.1720a 
Phenjdbutazone  tablets  and  boluees  is 
amended  in  (Muagraph  (b)(1)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 

$  6201720b   [Amendecq 

20.  Section  520.1720b 
Phenylbutazone  granules  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  ite  place  "000061". 

f  6201720c    [Amended] 

21.  Section  520.1720c 
Phenylbutazone  paste  is  amended  in 
paragraph  (b)  by  removing  "010797  and 
011716"  and  adding  in  its  place 
"000061  and  010797". 

$6201806    [Amendecq 

22.  Section  520.1805  Piperazine 
phosphate  with  thenium  closylate 
tablets  is  amended  in  paragraph  (b)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 


$  6202220b    [Amended] 

23.  Section  520.2220b 
Sulfadimethoxine  tablets  and  boluses  is 
amended  in  paragraph  (b)(3)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 

$520.22200    [Amended] 

24.  Section  520.2220c 
Sulfadimethoxine  oral  suspension  is 
amended  in  paragraph  (c)  by  removing 
"000069  and  011716"  and  adding  in  its 
place  "000061  and  000069". 

$620.2362    [Amended] 

25.  Section  520.2362  Thenhxm 
closylate  tablets  is  amended  in 
paragraph  (c)  by  removing  "011716"  • 
and  adding  in  its  place  "000061". 

$620.2810    [Amended] 

26.  Section  520.2610  Trimethoprim 
and  sulfadiazine  tablets  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$6202811    [Amended] 

27.  Section  520.2611  Trimethoprim 
and  sulfadiazine  oral  paste  is  amended 
in  paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$6202812    [Amended) 

28.  Section  520.2612  Trimethoprim 
and  sulfadiazine  oral  suspension  is 
amended  in  paragraph  (b)  by  removing 
"011716"  and  addii^  in  its  place 
"000061". 

PART  S22-IMPLANTAT10N  OR 
INJECTABLE  DOSAGE  FORM  NEW 
AMMAL  DRUGS 

29.  The  authcnity  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

AidfaMity:  21  U.S.C  3«0b. 

$622JS    [Amended] 

30.  Section  522.82  Aminopropazine 
fimuuute  sterile  solution  injection  is 
amended  in  paragraph  (b)  by  removing 
"011716"  andaddii^  in  its  place 
"000061". 

$622,160    [Amended) 

31.  Section  522.150  Azaperone 
injection  is  amended  in  paragraph  (b)  by 
removing  "011716"  and  adding  in  its 
place  "000061". 

$622,784    [Amended] 

32.  Section  522.784  Doxylamine 
succinate  injection  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$622J63    [Amended] 

33.  Section  522.863  Ethylisobutrazine 
hydrochloride  injection  is  amended  in 


paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$522.1165    [Amended] 

34.  Section  522.1155  Imidocarb 
dipropionate  sterile  powder  is  amended 
in  paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$622.1244    [Amendecq 

35.  Section  522.1244  Levamisole 
phosphate  injection  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$522.1603    [Amended] 

36.  Section  522.1503  Neostigmine 
methylsulfate  injection  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

$622.1704    [Amended] 

37.  Section  522.1704  Sodium 
pentobarbital  injection  is  amended  in 
paragraph  (aK2}  by  removing  "011716" 
and  adding  in  its  placA  "000061". 

$622.1720    [Amended] 

38.  Section  522.1720  Phenylbutazone 
injection  is  amended  in  paragraph  (bKl) 
by  removing  "011716"  and  adding  in  its 
place  "000061". 

$622.2006    [Amended] 

39.  Section  522.2005  Propofol 
injection  is  amended  in  paragraph  (b)  by 
mnovin^  "011716"  and  adding  in  its 
place  "000061". 

$522.2810    [Amended] 

40.  Section  522.2810  Trimethoprim 
and  sulfadiazine  sterile  suspertsion  is 
amended  in  paragraph  (aK2)  by 
removing  "000856  and  011716"  and 
adding  in  its  place  "000061  and 
00085Q". 

$622.2880    [Amended] 

41.  Section  522.2680  Zeranol  is 
amended  in  paragraph  (b)  by  removing 
"011716"  and  addii^  in  its  place 
"000061". 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

42.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows; 

Antfaortty:  21  U.S.C  360b. 

$524,164    [Amended] 

43.  Section  524.154  Bacitracin  or 
bacitracin  zino-neomycin  sulfate- 
polymyxin  B  sulfate  ophthalmic 
ointment  is  amended  in  paragraph  (a)(2) 
by  removing  "011716"  and  adding  in  its 
place  "000061". 
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1524.155    [AiiMndad] 

44.  Section  524.155  Bacitracin  zinc- 
polymyxin  B  sulfate-neomycin  sulfate- 
hydrocortisone  or  hydrocortisone 
acetate  ophthalmic  ointment  is 
amended  in  paragraph  (a)(1)  by 
removing  "011716"  and  addicq;  in  it* 
place  "000061". 

§524.900    [Amandad] 

45.  Section  524.900  Famphur'ia 
amended  in  paragraph  (c)  by  removing 
"011716"  and  adding  in  its  place 
"000061". 


fS6&5l5    [Amandedl 

54.  Section  558.515  Robenidine 
hydrochloride  is  amended  in  paragraph 
(d)(l)(vi)(6)  by  removing  "011716"  and 
adding  in  its  place  "000061". 

Dated:  November  3, 1997. 
Eobert  C  UTiagiloo. 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(FR  Doc  97-30337  Filed  11-18-97;  8:45  am] 
aajJMQ  OOOC  41«S-*1-F 


f524.1240    [/ 

46.  Section  524.1240  Levamisole  is 
amended  in  paragraph  (b)  by  removing 
"010042  and  011716"  and  adding  in  iU 
place  "000061  and  010042". 

{S24.1443    [AmendMQ 

47.  Section  524.1443  Miconazole 
nitrate  cream:  miconazole  nitrate  lotion; 
miconazole  nitrate  spray  is  amended  in 
paragraph  (b)  by  removing  "011716" 
and  adding  in  its  place  "000061". 

1984.1742    (AiMndad) 

48.  Section  524.1742  JV- 
(Mercaptomethyl)  phthalimide  S-(0.0- 
dimethyl  phosphorodithioate) 
emulsifiable  liquid  is  amended  in 
paragraph  (b)  by  removing  "011536  and 
011716"  and  adding  in  its  place 
"000061  and  011536".^ 

PART  558— NEW  ANIMAL  DRHQS  FOR 
USE  IN  ANIMAL  FEEDS 

49.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aatlnttty:  21  U.S.C  360b,  371. 

1568.179    [Amandad] 

50.  Section  558.175  Clopidol  is 
amended  in  paragraph  (c)(l)(iii)(/))  and 
(c)(l)(iv)(b)  by  removing  "011716"  and 
adding  in  its  place  "000061". 

f568.196    (Amandecq 

51.  Section  558.195  Decoquinate  is 
amended  in  the  table  in  paragraph  (d), 
under  the  "Limitations"  column  by 
removing  "011716"  wherever  It  appeara 
and  adding  in  its  place  "000061". 

1558.294    [Aimndad] 

52.  Section  558.254  Famphur  is 
amended  in  paragraph  (a)  by  removing 
"011716"  and  adding  in  its  place 
"0d<X)61 ". 

f55&311    [Amandedl 

53.  Section  558.311  Lasahcid  is 
amended  in  the  table  in  paragraph 
(e)(l)(ii).  under  the  "LimiUtions" 
column,  5th  paragraph,  by  removing 
"011716"  and  adding  in  its  place 
"000061". 


.DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Oral  Dosage  Fonn  Now  Animal  Dnigs; 
Ofbifloxacin  Tablsts 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION;  Final  rule. 

SUMMARY:  The  Pood  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Schering-Plough  Animal  Health.  The 
supplemental  NADA  provides  for 
veterinary  prescription  use  of 
orbifloxacin  tablets  for  management  of 
diseases  in  cats  associated  with  bacteria 
susceptible  to  orbifloxacin. 
EFFECTIVE  DATE:  NOVEMBQt  19,  1W7. 
FOR  FURTHBt  mnxmAVCm  CONTACT: 
Joseph  J.  Bertone.  Center  for  Veterinary 
Medicine  (HFV-114).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-1692. 
SUPPt^MENTARY  Sff^WMATION:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave..  Union.  NJ  0708a.  is 
sponsor  of  NADA  141-081  Orbax™ 
(orbifloxacin)  tablets  that  provide  for 
veterinary  prescription  use  in  dogs  for 
management  of  diseases  associated  with 
bacteria  susceptible  to  orbifloxacin.  The 
sponsor  filed  a  supplemental  NADA 
providing  for  veterinary  prescription 
use  of  orbifloxacin  tablets  for 
management  of  diseases  in  cats 
associated  %vith  bacteria  susceptible  to 
orbifloxacin.  The  supplemental  NADA 
is  approved  as  of  September  18, 1997, 
and  tlie  regulations  are  amended  in  21 
CFR  520.1616  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  sununary. 

Furthermore,  certain  limitations, 
although  required  in  the  labeling,  are 
not  required  in  the  regulation.  Those 
limitations  are  removed  from  the 
regulation  at  this  time. 


Also,  the  sponsor's  address  has  been 
changed.  At  Uiis  time,  the  address  in  the 
list  of  sponsors  of  approved  applications 
in  21  CFR  510.600(c)(1)  and  (c)(2)  is 
amended  to  reflect  the  new  address. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(eK2Kii).  e  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemenUl 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  MD 
20657,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Under  section  512(cK2)(FXiii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  360b{c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
September  18, 1997,  because  the 
supplemental  application  contains 
substantial  evidence  of  the  effectiveness 
of  the  drug  involved  or  studies  of  target 
animal  safety  required  for  approval  and 
conducted  or  sponsored  by  the 
applicant.  Three  yean  marketing 
exclusivity  is  limited  to  use  of 
orbifloxacin  tablets  for  cats.         ^^ 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  hdve  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  uinder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows:  ,._ 

PART  51(^-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Aotliority:  21  U.S.C.  321,  331,  351.  352, 
353,  360b,  371,3796. 

1510.600    [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (cKl)  in  the  entry  for 
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"Schering-Plough  Animal  Health"  and 
in  paragraph  (c)(2)  in  the  entry  for 
"000061"  by  removing  the  current 
address  and  adding  in  its  place  the 
address  "1095  Morris  Ave.,  Union.  NJ 
07083". 

PART  S20--ORAL  DOSAGE  FORM 
NEW  ANMAL  DRUGS 

1.  The  authority  citation  fior  21  CFR 
part  520  continues  to  read  as  follows: 

Aothoritjr:  21  U.S.C  360b. 

fS20.161«    [Anwndedg 

2.  Section  520.1616  Orbifloxacin 
tablets  is  amended  in  the  heading  of 
paragraph  (d)(1)  and  in  paragraph 
(d)(l)(iii)  by  adding  after  the  word 
"dogs"  the  phrase  "and  cats",  and  in 
paragraph  (d)(l)(iii)  by  removing  the 
phrase  "2.5  milligrams  per  kilogram  of 
body  weight"  and  the  second,  third,  and 
fourth  sentences. 

Dated:  Octobor  2^,  1997. 
Stwphan  F.  Smdlofc 

Director,  Cotter  for  Veterinary  Medicine. 
(FR  Doc.  97-30411  Filed  11-18-97;  8:45  am) 

BNJJNe  COOC  4Me-«1-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pwt  558 

Now  Animal  Drugs  for  Usa  in  Animal 
Fssds;  AmfNoUum  Plus  rthopsbls 
With  Bacitracin  Zinc 

AQBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  amprolium  plus 
ethopabate  and  bacitracin  zinc  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  used  for  prevention  of 
coccidiosis  in  broiler  and  replacement 
chickens  and  improved  feed  efBciency 
in  broiler  chickens. 
EFFECTIVE  DATE:  November  19,  1997. 
FOR  FURTMER  INFORMATION  CONTACT: 
Jeffrey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1602. 
8UPPLEM0ITARY  INFORMATKNl:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  is  sponsor  of 
ANADA  200-205  that  provides  for 


combining  approved  amproliimi  plus 
ethopabate  and  bacitracin  zinc  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  for  broilers  containing 
amprolium  113.5  grams  per  ton  (gA) 
plus  ethopabate  36.3  g/t  and  bacitracin 
zinc  4  to  50  g/L  The  Type  C  medicated 
feed  is  used:  (1)  As  an  aid  in  the 
prevention  of  coccidiosis  where  severe 
exposure  to  coccidiosis  from  Eimeria 
acervulina,  E.  maxima,  and  E.  brunetti 
is  likely  to  occur  in  broiler  chickens  and 
replacement  chickens  where  immunity 
to  coccidiosis  is  not  desired,  and  for 
increased  rate  of  weight  gain  in  broiler 
chickens  raised  in  floor  pens;  (2)  as  an 
aid  in  the  prevention  of  coccidiosis 
where  severe  exposure  to  coccidiosis 
from  Eimeria  acervulina,  E.  maxima, 
and  E.  bnmetti  is  likely  to  occur;  and  (3) 
for  improved  feed  efficiency  in  broiler 
chickens. 

Alpharma  Inc.'s  ANADA  200-205  is 
approved  as  a  generic  copy  of 
Hofifroann-LaRoche,  Inc.'s  NADA  114- 
794.  The  ANADA  is  approved  as  of 
September  19, 1997,  and  the  regulations 
are  amended  in  the  table  in  21  CFR 
558.58(d)(lKiii)  to  reflect  the  approval. 
The  basis  for  approval  is  discussed  in 
the  freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  efibctiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  3ranch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Paiklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  si^iificant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  SnlilectB  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  imder  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I^gs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aatliority:  21  U.S.C  360fo,  371. 


1 566.58    [AflMnded] 

2.  Section  558.58  Amprolium  and 
ethopabate  is  amended  in  paragraph 
(d)(l)(iii)  in  the  table  in  the  entry  for 
"Bacitracin  4  to  50"  in  the  columns 
"Limitations"  and  "Sponsor"by 
removing  "000004"  and  adding  in  its 
place  "000004  and  046573". 

Dated:  October  30, 1997. 
Stephen  F.  Soadlof, 

Directed,  Center  fw  Veterinary  Medicine. 
[FR  Doc  97-30409  Filed  11-18-97;  8:45  am) 
BajJNQ  oooe  4ite-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  558 

NawAnimal  Drugs  tor  Uaa  In  Animal 
Fssosj  CtnortslracycNns 

AOENCY:  Food  and  Drug  Administration. 
HHS.  ^ 

ACTION:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
(faug  application  (NADA)  filed  by 
Hoffinann-La  Roche,  Inc.  The 
supplemental  NADA  provides  for 
changing  the  withdrawal  time  to  zero 
following  certain  uses  of 
chlortetracycline  (CTC)  in  Type  C  cattle 
feeds  (including  free-choice  feeds). 
EFFECTIVE  DATE:  November  19.  1997. 
FOR  FURTHER  WTORMATION  CONTACT:  Jack 
Caldwell.  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville,  MD  20855,  301-594-1638. 
aUPn^nafTARY  INTOWMATIOW;  HoSmann- 
La  Roche,  Inc.,  340  Kingsland  St, 
Nutiey.  NJ  07110-1199,  filed 
supplemental  NADA  48-761  that 
provides  for  decreasing  the  withdrawal 
times  for  all  National  Academy  of 
Sciences/National  Research  Council 
drug  efficacy  study  implementation 
{NAS/NRC  E«SI)  approved  uses  of  CTC 
Type  C  medicated  feeds  (including  free- 
choice  feeds)  for  beef  and  nonlactating 
dairy  catUe  and  for  control  of 
anaplasmosis  and  other  claims  to  a  zero 
withdrawal  time.  The  supplemental 
NADA  is  approved  as  of  September  23, 
1997.  and  die  regulations  are  amended 
in  §  558.128(d)(1)  and  (d)(2)  (21  CFR 
558.128(d)(1)  and  (d)(2))  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  infomation 
siunmary. 

Also,  m  the  revision  of  $  558.128 
published  in  the  Federal  Register  of 
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July  9. 1996  (61  FR  35949).  FDA 
provided  for  approval  of  five 
supplemental  NADA's  to  reflect 
compliance  with  the  results  of  the  NAS/ 
NRC  DESI  review  of  the  products  and 
FDA's  conclusions  based  on  that  study. 
In  that  document.  FDA  failed  to  reflect 
that  Hoffmann-La  Roche  is  the  sponsor 
of  the  product  codified  in 
§  558.128(d)(2)  (see  53  FR  31316. 
August  18, 1988).  The  sponsor  was  the 
subject  of  a  change  of  sponsor  from 
American  Cyanamid  published  in  the 
Federal  Re^er  of  April  24,  1996  (61 
FR  18081).  At  this  time,  the  paragraph 
is  amended  to  reflect  the  correct 
sponsor. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2Hii).  a  summary  of 
hiunan  food  safety  data  and  information 
submitted  to  support  approval  of  this 
supplement  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administradon,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  iAD 
20857,  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  

FDA  has  determined  under  21  CFR 
25.33(aKl)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjecta  ia  21  CFR  Part  55t 

Animal  drugs.  Animal  feeds. 

"Hierefore.  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  foUovirs: 

PART  568— NEW  ANIMAL  DRUGS  FOR 
USE  M  ANNUAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

:  21  U.S.C  SOOb.  371. 


|96a.12S    [AiMndwq 

2.  Section  558.128  ChlortetracycUiw  is 
amended  in  the  table  in  paragraph  (d)(1) 
in  entry  (xi)  in  the  column 
"Limitations"  by  adding  after  the 
existing  text  the  sentence  "For  sponsor 
000004  zero  withdrawal  time.",  in  entry 
(xii)  for  indication  1.,  in  the  column 
"Limitations"  by  adding  after  the  phrase 
"for  sponsor  048573;"  the  phrase  "zero 
withdrawal  for  sponsor  000004;".  in 
entry  (xvii)  for  indication  1.,  in  the 
column  "Limitations"  by  adding  after 
the  existing  text  the  sentence  "For 
sponsor  000004  zero  withdrawal  time.", 
and  in  paragraph  (dM2)  by  adding  after 


the  number  "(2)"  the  phrase  "For 
sponsor  000004:"  and  removing  the 
phrase  "discontinue  use  4  days  prior  to 

slaughter". 

Dated:  November  3, 1997. 
Kobert  C  Livingcton, 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doa  97-30405  Filed  11-18-97;  8:45  am] 

BNJJNO  COOE  4ia»-01-F 


DEPARTMENT  OF  JUSTICE 

Offica  of  Justice  Programs 

28  CFR  Part  50 

(OJP-i07q 

RM1121-AAa7 

Young  Anwrican  Medals  Program 

agency:  Office  of  Justice  Programs, 

Justice. 

ACTXM:  Final  rule. 


The  United  States  Department 
of  Justice,  Office  of  Justice  Programs 
(OJP),  is  publishing  this  final  mle  to 
implement  the  regulations  for  the  Young 
American  Medals  Program  as  authorized 
by  the  Youth  Medals  Act.  The  final  rule 
provides  an  outline  of  the  program  and 
criteria  for  the  awarding  of  the  Young 
American  Medals  for  Bravery  and 
Service. 

DATES:  This  regulation  is  effective  as  of 
November  19, 1997. 
FOR  FUnTHCR  MFORMATION  CONTACT: 
Ellen  Wesley  at  (202)  616-3558. 
SUPPLEMBfTARY  INFORMATIONS  Congress 
authorized  the  Department  of  Justice  to 
promulgate  rules  and  regulations 
establishing  medals  under  the  Youth 
Medals  Act,  codified  at  42  U.S.C, 
§  1921,  et  seq.  The  Act  establishes  two 
medals  to  be  awarded  under  difforent 
criteria  to  persons  eighteen  years  of  age 
or  younger  at  the  time  of  the  occurrence. 
The  first,  the  Young  American  Medal  for 
Bravery.  42  U.S.C  §  1921.  is  awarded  to 
a  person  who  has  exhibited  exceptional 
courage,  extraordinary  decisiveness, 
presence  of  mind,  and  unusual 
swiftness  of  action,  regardless  of  his  or 
her  own  personal  safety.  The  second 
medal,  the  Young  American  Medal  for 
Service.  42  U.S.C.  §  1922,  is  awarded  to 
a  person  who  has  displayed  outstanding 
character  and  service. 

The  final  rule  sets  forth  eligibility 
criteria  and  application  and 
presentation  procedures  for  the  medals. 
The  Young  American  Medals 
Committee,  part  of  the  Office  of  the 
Attorney  General,  is  authorized  to  issue 
regidations  for  the  establishment  of  the 


two  medals,  and  pursuant  to  that 
authority  is  issuing  this  final  rule. 

The  interim  rule  with  request  for 
comments  was  published  on  September 
19. 1996.  No  comments  were  received 
before  November  18,  1996,  the  end  of 
the  comment  period.  Accordingly,  the 
interim  rule  amending  28  CFR  ptirt  50 
which  was  published  at  61  FR  49259  on 
September  19,  1996,  is  adopted  as  a 
final  rule  without  change. 

Regiilatory  Flexibility  Act 

The  Assistant  Attorney  General, 
Office  of  Justice  Programs,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  §  605(b)),  has 
reviewed  this  final  rule  and,  by 
approving  it,  certifies  that  the  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Assistant  Attorney  General, 
Office  of  Justice  Program  determined 
that  the:  (1)  Final  rule  provides  the 
outline  of  a  program  governing  the 
award  of  medals  to  individuals  for 
bravery  or  service;  and  (2)  the  award  of 
such  medals  imposes  no  requirements 
on  small  businesses  or  on  small  entities. 

Papenvork  Reduction  Act 

No  information  requirements  are 
contained  in  this  fiiud  rule. 

Executive  Order  128M 

This  final  rule  has  been  revieMred  in 
accordance  with  Executive  Order  12866, 
§  1(b),  Principles  of  Regulation.  The 
Office  of  Justice  Programs  has 
determined  that  this  Final  Rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866  %  3(f),  Regulatory 
Planning  and  Review,  and  accordingly 
this  Final  Rule  has  not  been  reviewed 
byOMB. 

ExKutive  Order  1X812 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  nde  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  section,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
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deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as  * 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  cost  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  maricets. 

List  of  Subjects  in  28  CFR  Part  50 

Medals. 

PART  SO-STATEMENTS  OF  POLICY 

Accordingly,  the  Interim  Rule 
amending  28  CFR  part  50  which  was 
published  at  61  FR  49259  on  September 
19,  1996,  is  adopted  as  a  final  rule 
without  change. 

Dated:  November  14, 1997. 
Lanria  Eobteaoa, 

Assistant  Attorney  General.  Office  of  Justice 
Programs. 

(FR  Doc  97-30402  Filed  11-18-97;  8:45  am] 

aiUJNQ  COOE  441»-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

ICGO07-W-064I 

RIN2115-AE46 

Special  Local  Regulations:  City  of 
Pomparw  Annual  Christmas  Boat 
Parade,  Pompano  Beach,  Florida 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  the  City  of  Pompano 
Annual  Christmas  Boat  Parade.  This 
event  will  be  held  Sunday.  December 
14, 1997,  between  5  p.m.  and  10  p.m. 
Eastern  Standard  Time  (EST).  There  will 
be  approximately  150  participants  and 
75  spectator  craft  The  resulting 
congestion  of  luvigable  channels  creates 
an  extra  or  unusual  hazard  in  the 
navigable  waters.  These  regulations  are 
necessary  to  provide  for  the  safety  of  life 
of  navigable  waters  during  the  event. 


DATES:  These  regulations  become 
effective  on  December  14. 1997,  from  5 
p.m.  to  10  p.m.  EST. 

FOR  FURTHER  INFORMATKXt  CONTACT: 
LTJG  J.  Delgado,  Coast  Guard  Group 
Miami,  FL  at  (305)  535-4409. 

SUPPlfMENTARY  INFORMATION: 

Background  and  Purpose 

The  Qty  of  Pompano  Annual 
Christmas  Boat  Parade  is  a  nighttime 
parade  of  approximately  150  pleasure 
and  fishing  boats  ranging  in  length  firom 
23  feet  to  125  feet  decorated  vnih 
holiday  lights.  There  will  be 
approximately  75  spectator  craft  The 
parade  will  form  in  the  staging  area  at 
Lake  Santa  Barbara  then  proceed  north 
up  the  Intracoastal  Waterway  (ICW)  to 
the  Hillsboro  Boulevard  Bridge  where 
the  parade  will  disband. 

The  regulated  area  will  include  the 
Intracoastal  Waterway  from  Pompano 
Beach  daybeacon  74  LLNR  47230  to 
State  Road  810  Bridge  (ICW  mile  marker 
1050).  While  the  parade  is  transiting, 
these  regulations  will  prohibit 
nonparticipating  vessels  from 
approaching  within  500  feet  ahead  of 
the  lead  vessel  in  the  parade  to  500  feet 
asterd^if  the  last  participating  vessel  in 
the  parade  to  within  50  feet  on  either 
side  of  the  parade  unless  authorized  by 
the  patrol  commander.  After  the  passage 
of  the  parade  participants,  all  vessels 
will  he  allowed  to  resume  normal 
operations. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Roister 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  national  safety  interests 
since  immediate  action  is  needed  to 
minimize  potential  danger  to  the  public, 
as  the  Coast  Guard  was  only  given 
notice  of  the  date  of  the  parade  less  than 
five  weeks  before  the  event 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
the  Executive  Order  12B66  and  does  not 
require  an  assessment  of  the  potential 
costs  and  benefits  under  Section  6(a)(3) 
of  that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 


and  procedures  of  DOT  is  unnecessary. 
Entry  into  the  regulated  area  is 
prohibited  for  only  five  hours  on  the 
day  of  the  event 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  nde 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  the  regulations  would  only  be 
in  eSecX.  for  approximately  five  houra  in 
a  limited  area  of  the  intracoastal 
waterway. 

Collection  of  Information 

These  proposed  regulations  contain 
no  collection  of  information 
requirements  imder  the  Paperwork 
Reduction  Act  (44  y.S.C.  3501  ef  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this 
proposed  action  has  been 
enviroiunentally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significanUy 
afiiact  the  quality  of  the  human 
environment  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  have  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copying. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

Temporary  Regulatioiu:  In 
consideration  of  the  foregoing,  the  Coast 
Guard  amends  part  100  of  Tide  33,  Code 
of  Federal  Regtdations,  as  follows: 
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PART  100-{AMENOEO] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Aatkoftty:  33  U.S.C  1233  through  1236;  49 
CFR  1.46  and  33  CFR  100.35. 

2.  A  new  tempxirary  section  100.35T- 
07-054  is  added  to  read  as  follows: 


§100^61-07-064    City  Of 


Annual 


(a)  Regulated  Area.  The  regulated  area 
is  established  surrounding  the  parade 
participants  as  they  transit  the  parade 
route.  Nonparticipant  vessels  will  be 
prohibited  from  entering  an  area 
encompassing  50  feet  on  either  side  of 
the  north-south  axis  of  the  parade.  The 
axis  extends  from  500  feet  ahead  of  the 
lead  vessel  in  the  parade  to  500  feet 
astern  of  the  last  participating  vessel  in 
the  parade  as  the  parade  transit  north  in 
the  Intracoastal  Waterway  (ICW)  from 
Lake  Santa  Barbara,  the  staging  area  of 
the  parade,  to  the  Hillsboro  Boulevard 
Bridge,  where  the  parade  will  disband. 
The  regulated  area  will  include  the 
Intracoestal  Waterway  from  Pompano 
Beach  daybeacon  74  LLNR  47230  to 
State  Road  810  bridge  (ICW  mile  marker 
1050).  ' 

(b)  Special  Local  Regulations. 

(1)  While  the  parade  is  transiting, 
nonparticipating  vessels  are  prohibited 
from  approaching  Mfithin  500  foet  ahead 
of  the  lead  vessel  in  the  parade  to  500 
feet  astern  of  the  last  participating 
vessel  in  the  parade  to  mthin  50  feet  on 
either  side  of  the  parade  unless 
authorized  by  the  Patrol  Commander. 
Anchoring  in  the  viewing  area  is 
prohibited  unless  authorized  by  the 
Patrol  Commander.  Entry  or  anchoring 
in  the  staging  area  is  prohibited,  unless 
authorized  by  the  Patrol  Commander. 
After  the  passage  of  the  parade 
participants,  all  vessels  may  resume 
normal  operations. 

(2)  A  succession  of  not  Cawer  than  five 
short  whistle  or  horn  blasts  frtim  a 
patrol  vessel  will  be  the  signal  for  any 
nonparticipating  vessel  to  stop 
immediately.  The  display  of  an  orange 
distress  smolce  signal  from  a  patrol 
vessel  will  be  the  signal  for  any  and  all 
vessels  to  stop  immediately. 

(c)  Dates.  These  regulations  become 
effective  on  December  14, 1997,  from  5 
p.m.  to  10  p.m.  EST. 

Dated:  November  6, 1997. 
NorauB  T.  Saimdara, 

Hear  Admiral,  U.S.  Coast  Guard,  Ctmintattder, 
Seventh  Coast  Guard  District. 
(FR  Doc  97-30291  Piled  11-18-97;  8:45  am) 
■aiJNO  cooc  4eio-i4-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parties 

(COTP  Loa  AngeleaLonq  Baadi,  CA;  97- 
007] 

RIN2115-AAf7 

Safety  Zona:  Loa  Anyalas  Hart)Of~San 
Pedro  Bay,  CA 

agency:  Coast  Guard.  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 


;  The  Coest  Guard  is  revising 
the  two  safisty  zones  associated  with  the 
dredging  and  landfill  activities  for  stage 
n  of  the  Pier  400  project  The  Coast 
Guard  is  also  <»Hrting  a  new  moving 
safisty  zone  surrormding  the  Dredge 
FLORIDA  when  it  is  in  the  waters  of  Los 
Angeles  Harbor  and  San  Pedro  Bay,  CA, 
and  engaged  in  dredging  operations 
associated  with  the  Pier  400  project. 
DATES:  This  regulation  will  be  in  efiiect 
from  6  a.m.  PDT  on  }uly  22,  1997  until 
11:59  p.m.  PST  on  December  31,  1909. 
Comments  must  be  received  on  or 
before  January  20,  1998.  , 

ADDRESSES:  Comments  should  be 
mailed  to  rnmrnanrting  Officer,  Coast 
Guard  Marine  Safety  Office,  165  N.  Pico 
Avenue,  L,ong  Beech,  CA  90802. 
Comments  received  will  be  available  for 
inspection  and  copying  within  the  Port 
Safety  Division  at  Marine  Safety  Office 
Los  Angeles-Long  Beach.  Normal  office 
hours  are  8  a.m.  to  4  p.m.,  PDT,  Monday 
through  Friday,  except  fiederal  holidays. 
FOR  RMfTHER  ■FORMATION  CONTACT: 
Lieutenant  Keith  Whiteman,  Chief,  Port 
Safety  and  Security  Division,  Marine 
Safety  Office  Los  Angele»-Long  Beach. 

SUPPlEMBCfARY  MRMMATION: 
Kagulatoiy  Iidbmation 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  wras  not 
published  for  this  regulation  and  it  is 
being  made  effiective  in  less  than  30 
days  after  Federal  Register  publication. 
Following  normal  rulemaking 
procedures  could  not  be  done  in  a 
timely  fashion  in  that  the  sequence  of 
construction  activities,  location  of  worii, 
selection  of  a  contractor,  and  the 
issuance  of  a  notice  to  proceed  for  Stage 
n  of  the  Pier  400  project  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  anticipated  start  of  work. 

Although  this  regiilation  is  published 
as  an  interim  rule  without  prior  notice, 
an  opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 


to  comment  may  do  so  by  submitting 
Mrritten  comments  to  the  office  listed 
under  A00RCSSE8  in  this  preamble. 
Those  providing  comments  should 
identify  the  docket  number  (COTP  Los 
Angeles-Long  Beach.  CA;  97-007)  for 
the  regulation  and  also  include  their 
name,  address,  and  reasoa(s)  for  eech 
comment  preaented.  persons  granting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self* 
addressed  postcard  or  envelope.  Based 
upon  the  comments  received,  the  scope 
of  the  regiUation  may  be  changed. 

The  Coast  Guard  plans  no  public 
meetings.  Persons  may  request  a  public 
meeting  by  writing  to  Marine  Safety 
Office  Los  Angeles-Long  Beach  at  die~ 
address  listed  undw  AOOREISa  in  tide 
preemble. 

Backgrooad  and  Porpeae 

Construction  associated  with  the  PIct 
400  project  referenced  in  33  CFR  part 
IftS.lllO  has  progressed  to  stage  0. 
ConsequenUy,  the  dredglog  and  InnHflll 
activities  necessary  to  complete  the 
project  have  been  expanded,  and  the 
existing  safety  zones  no  longer  provide 
an  appropriate  level  of  safety,  lids  rule 
expands  those  safety  zones,  and  adds  a 
new,  moving  safety  zona  surrounding 
the  Dredge  FLORIDA  whenevw  it  is 
engaged  in  dredging  activities 
associated  with  the  Pier  400  project 

The  Dredge  FLORIDA  was  not 
utiUaed  during  stage  I  of  the  Pier  400 
project  Consequentfy,  the  moving  safety 
zone  surrounding  the  Dredge  FLORIDA 
was  not  necessary  during  stage  I  of  the 
Pier  400  project,  but  it  is  now  essential 
given  the  expanded  scope  of  stage  n  of 
the  Pier  400  prtqect 

This  regulation  is  needed  to  restrict 
vessel  traffic  in  the  regulated  areas  to 
prevent  collisions,  groundings,  or  other 
navigational  mishaps.  Entry  into,  transit 
through,  or  anchoring  within  any  of  the 
safety  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Los  Angeles-Long  Beach.  CA. 


ofRegnlatiaa 

This  rulemaking  accomplishes  three 
things  with  respect  to  the  Pier  400 
project.  It  expands  the  two  existing 
safety  zones  referenced  in  33  CFR  pert 
165.1110,  and  it  adds  a  third,  movhag 
safety  zone  surroimding  the  Dredge 
FLORIDA.  This  rulemaking  is  necessary 
because  the  construction  activities 
associated  with  the  Pier  400  project 
have  progressed  from  stage  I  to  stage  0. 
Consequentiy,  the  geographic  scope  of 
the  construction  area  is  now  larger,  and 
the  services  of  the  Dredge  FLORIDA 
must  now  be  employed. 

These  safety  zones  are  necessary  to 
safeguard  recreational  and  commercial 
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vessels  frtim  the  dangers  of  the  dredging 
and  landfill  activities  in  the  project  area 
and  to  prevent  intwference  with  vessels 
engaged  in  these  operations.  All  persons 
and  vessels  are  prohibited  from  entering 
into,  transiting  through,  or  anchoring 
within  the  safety  zone  unless  authorized 
by  the  Captain  of  the  Port  Los  Angeles- 
Long  Beach,  CA. 

Regulatory  Aasesament 

This  interim  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  mipimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  aiui 
procedures  of  the  Department  of 
Transportation  is  unnecessary.  Oidy 
minor  delays  to  mariners  are  foreseen  as 
vessel  traffic  can  be  directed  around  the 
1  of  the  safety  zones. 


Collection  of  iBfinriBatiaB 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  aeq.]. 

Federalism 

The  Coest  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Fedmalism  Assessment 

Envirmunental  Aeseasinent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  paragraph 
2.B.2  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categ(»icaUy 
excluded  from  further  environmental 
documentation.  This  regulation  is 
expected  to  have  no  significant  effect  on 
the  environment  A  Categorical 
Exclusion  Detomination  and 
Environmental  Analysis  Checklist  is 
available  for  inspection  and  copying  in 
the  docket  to  be  maintained  at  the 
address  under  ADDRESSES  in  this 
preamble. 

Uat  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures, 
Watoways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Tide  33,  Code 
of  Federal  Regidations,  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Antfaoritj:  33  U.S.C  1231;  50  U.S.C.  IJIl; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.1110  is  revised  to  read 
as  follows: 

f  105.1110   Safety  Zone:  Loe  Angeles 
Haibor— San  Pedro  Bay,  CA. 

(a)  Location.  All  wat^s  within  the 
following  boundaries  are  established  as 
safety  zones: 

(1)  Pier  400:  Those  waters  of  Los 
Angeles  Harbor  and  San  Pedro  Bay  in 
the  vicinity  of  Pier  400  as  defined  by  the 
lines  connecting  the  following 
coordinates: 

Latitude  Longitude 

33*-44'-2«.06'' N  118'-14'-17.25'' W; 

thence  to 
33*-43'-48.06"  N  1 18'-1 3'-59.25"  W; 

thenoe  to 
33»-43'-48.50"  N  J18'-14'-11.72"  W; 

ulODC0  to 

33»-4r-4e.l7"  N  118«-15'-04.78"  W; 

thence  to 
33»-43'-00.00"  N  118»-15'-29.90-  W: 

thence  to 
33*-43'-21.94''  N  118»-15'-41.51"  W; 

thanes  to 
S3*-43'-45.04"  N  118«-15'-30.81"  W; 

tlwnty  to 
33*-43'-58.55''  N  118*-14'-44.3r'  W; 

th«»nTai  to 
33«-44'-03.70"  N  118*-14'-28.65''  W. 


and  thence  to  the  point  of  origin.  All 
coordinates  rBfnred  use  Datum:  NAD  83. 

(2)  Shallow  Water  Habitat  Those 
waters  of  Los  Angeles  Harbor  and  San 
Pedro  Bay  as  defined  by  the  lines 
connecting  the  foUoMing  coordinates. 
Latitude  Longitude 
33*-42'-32.10"  N  118*-15'-00.00"  W; 

thence  to 
33»-42'-49.84''  N  118'-15'-41.51"  W; 

thence  to 
33«-42'-47.06''  N  118»-15'-58.28"  W; 

thence  to 
33»-«2'-24.99"  N  118'-15'-23.59"  W. 

and  thence  to  die  point  of  origin.  All 
coordinate  referred  use  Datum:  NAO  83. 

(3)  Moving  Safety  Zone:  Dredge 
FLORIDA.  All  waters  within  50  yards 
on  all  sides  of  the  Dredge  FLORIDA 
when  it  is  in  the  waters  of  Los  Angeles 
Harbor  and  San  Pedro  Bay,  CA,  and 
engaged  in  dredging  operations 
associated  with  the  Pier  400  project 


(b)  Effective  Date.  This  section  is 
effective  from  6  A.M.  PDT  on  Jidy  22, 
1997  until  11:59  P.M.  PST  on  December 
31, 1999,  unless  canceled  earlier  by  the 
Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of  the 
part,  entry  into,  transit  through,  or 
anchoring  within  any  of  these  safety 
zones  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  L.os  Angelee- 
Long  Beech,  CA. 

Dated:  July  21, 1997. 
G.F.  Wrfgat, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach,  California. 
[FR  Doc.  97-30292  Filed  11-18-97;  8:45  am) 
eaiMO  cooc  4tie-i4-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Psrtc  Sorvtoo 

36CFRPart4 
mN1024-AC89 

Sataty  BoM  Uao  WHhin  the  NP8  System 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 


r:  The  National  Paric  Service 
(NPS)  is  amending  its  regulations 
concerning  seatbelt  use  within  units  of 
the  NPS.  Currentiy,  the  NPS  has 
regulations  requiring  seatbelt  use  by  the 
operator  and  each  bont  seat  passenger. 
On  April  16, 1997,  President  Clinton 
signed  Executive  Order  13043  directing 
NPS  and  other  Federal  agencies  to 
promulgate  regulations  that  require  all 
occupants  of  motor  vehicles  to  use 
safety  belts  or  child  restraint  devices  at 
all  times  within  uidts  of  the  NPS  when 
the  vehicle  is  in  motion. 
ffFECnvE  DATE:  This  n^le  becomes 
effective  on  December  19, 1997. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Dennis  Burnett,  Ranger  Activities 
Division,  National  Park  Service,  at  (202) 
206-4874. 

SUPPtaefTARY  MFORMATNM: 

Background 

NPS  administers  375  areas  throughout 
the  coimtry  under  the  statutory  mandate 
to  conserve  the  scenery,  the  natural  and 
culttiral  objects  and  the  wildlife  therein; 
and  to  provide  for  their  enjoyment  in 
such  manner  as  will  leave  them 
unimpaired  for  the  enjoyment  of  future 
generations.  Although  the  nearly  300 
million  annual  visitors  to  the  National 
Park  System  use  a  variety  of  access 
methods,  the  vast  majority  rely  on  motor 
vehicles  and  roadways  to  reach  park 
areas  and  to  circulate  within  them. 
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Consequently,  MPS  is  involved  in  road 
construction  and  maintenance,  traffic 
safety  and  traffic  law  enforcement. 

NPS  currently  administers  over  8,000 
miles  of  roads  within  the  National  Park 
System  that  are  open  to  the  public. 
These  8,000  miles  compare  in 
magnitude  to  the  State  of  Arizona's  state 
road  system,  except  that  they  are 
scattered  throughout  the  United  States 
and  its  territories.  There  is  great  variety 
in  the  nature  and  extent  of  park  roads, 
ranging  from  very  short  lengths  of 
unpaved  secondary  roadways,  to  well- 
developed  road  systems  complete  with 
spur  roads,  parking  areas  and  overlooks, 
to  ptarkways  running  for  hundreds  of 
miles  through  several  States,  to 
parkways  used  primarily  as  commuter 
routes  in  the  Washington,  DC  area.  In 
addition,  many  park  areas  contain  State 
and/or  county  highways  and  roads  over 
which  the  NPS  may  exercise  varying 
degrees  of  jurisdiction. 

On  December  13, 1989,  the  NPS 
promulgated  a  final  rule  (36  CFR  4.15) 
concerning  the  use  of  safety  belts  (54  FR 
51199).  That  rule  requires  the  operator 
of  a  motor  vehicle  and  each  front  seat 
passenger  to  wear  a  safety  belt  at  all 
times  when  the  vehicle  is  in  motion, 
unless  (1)  the  vehicle  was  not  originally 
equipped  by  the  manufacturer  writh  a 
safety  belt  or  (2)  the  operator  or  front 
seat  passenger  has  a  medical  condition 
that  prevents  the  use  of  a  safety  belt. 
The  regulation  is  applicable  in  pai^ 
areas  located  within  States  that  do  not 
have  a  mandatory  seatbelt  law  in  effect 
and  can  be  enforced  only  when  another 
traffic  violation  had  occurred.  The 
regulation  is  implemented  primarily 
through  signing,  text  in  brochures  and 
incidental  public  contact. 

Executive  Order  13043,  signed  by 
President  Clinton  on  April  16,  1997  (62 
FR  19217,  April  18,  1997),  directed  NPS 
to  propose  nile^and  take  other 
appropriate  measures  to  further  the  use 
of  safety  belts  in  the  national  parks.  This 
initiative  includes,  but  is  not  limited  to, 
conducting  education,  awareness  and 
other  appropriate  programs  about  the 
importance  of  wearing  safety  belts  and 
the  consequences  of  not  wearing  them. 
In  addition,  NPS  was  directed  to 
consider  implementing  regulations  to 
enhance  safety  belt  use  requirements 
and  begin  primary  enforcement  of  such 
requirements  in  park  areas.  The  order 
also  required  NPS  to  consider 
publicizing  and  actively  enforcing  such 
regulations.  Under  the  final  rule  as 
adopted  after  consideration  of  public 
comment,  each  operator  and  passenger 
occupying  any  seating  position  of  a 
motor  vehicle  in  a  park  area,  whose  seat 
is  equipped  with  a  seatbelt  or  child; 
restraint  system,  stiall  have  the  seatbelt 


or  child  restraint  system  properly 
fastened  at  all  times  when  the  vehicle  is 
in  motion.  Primary  enforcement  means 
that  a  motor  vehicle  may  be  stopped  and 
seatbelt  regulations  enforced  when  the 
operator  or  any  occupant  is  not  wearing 
their  seatbelt.  The  rule  would  not 
require  another  traffic  violation  to  occur 
before  the  vehicle  may  be  stopped.  The 
seatbelt  regulation  in  this  rulemaking  is 
intended  to  apply  in  all  NPS  areas. 

'the  President,  the  Department  of  the 
Interior  and  NPS  strongly  support  the 
use  of  appropriate  restraint  systems  by 
all  motor  vehicle  occupants  and  view 
the  potential  reduction  in  personal 
injuries  and  fatalities  that  may  result 
from  the  promulgation  of  this  regulation 
as  highly  desirable.  The  benefits  of 
wearing  seatbelts  have  been 
dociunented  extensively. 

Snmmary  of  ClHIUIientB 

During  the  public  review  period  for 
the  proposed  regulation  (62  FR  40317, 
July  28,  1997),  two  written  comments 
were  received.  Both  commenters 
supported  the  regulation  from  a  safety 
perspective,  but  had  other  concerns 
about  the  proposed  rule. 

One  commenter,  who  operates  a  tour 
bus  equipped  with  seatbelts,  was 
concerned  about  the  difficulty  in  getting 
passengers  to  buckle-up  and  whether 
the  driver  would  be  responsible,  and 
therefore  liable,  if  passengers  do  not 
buckle-up. 

NPS  believes  that  the  responsibility  of 
the  bus  driver  is  to  announce  to  all 
passengers  that  the  use  of  seatbelts  is 
required  whenever  the  bus  is  in  motion. 
After  that,  it  is  the  responsibility  of  each 
passenger,  and  not  the  driver,  to  ensiu« 
that  they  keep  their  seatbelts  fastened. 
NPS  does  not  intend  this  rule  to  be 
overly  cumbersome,  but  rather  to 
encourage  the  use  of  seatbelts. 

The  otner  commenter  had  several 
points  to  address.  First,  the  conmienter 
was  concerned  about  the  penalty  for  not 
using  a  seatbelt.  Under  Title  36  of  the 
Code  of  Federal  Regulations  (36  CFR). 
§  1.3,  penalties  for  "all"  violations  of  36 
CFR  shall  be  punished  as  provided  by 
law,  which  means  a  fine  up  to  $5,000, 
or  by  imprisonment  not  exceeding  6 
months,  or  both.  This  maximum  penalty 
is  in  accordance  with  the  Criminal  Fine 
Improvements  Act  of  1987  (18  U.S.C. 
3571).  However,  every  imit  of  the  NPS 
is  located  within  a  U.S.  Judicial  District 
that  has  established  fines  for  seatbelt 
and  child  restraint  regulations  for  that 
specific  District.  These  fines  range  from 
$10  to  $100  Servicewide,  depending  on 
the  Judicial  District  in  which  the  park 
is  located.  The  most  conmion  fine  is 
$50.  These  fines  will  not  change  with 
the  new  regulation. 


Second,  the  commenter  was 
concerned  that  the  seatbelt  rule  would 
create  confusion  and  a  new  layer  of 
regulation  in  those  States  where  there  is 
already  a  seatbelt  rule  in  effect  The 
commenter  requested  that  the  NPS  post 
this  new  regulation  at  the  entrance  to  all 
park  areas.  NPS  agrees  with  the 
comment  that  prior  notice  is  best  course 
of  action  to  ensure  compliance  with  this 
regulation.  NPS  will  therefore  encourage 
all  park  areas  to  post,  or  otherwise  make 
this  information  readily  available  to  this 
visiting  public.  The  commenter's 
concerns  about  the  additional  layer  of 
regulations  is  understandable,  but  E.O. 
13043  is  clear  that  the  rule  apply  to  all 
occupants  of  motor  vehicles  in  motion 
in  all  NPS  units. 

Drafting  information:  The  primary 
author  of  this  rule  is  Dennis  Burnett, 
Ranger  Activities  Division,  National 
Park  Service,  Washington,  D.C.  20240. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
collections  of  information  requiring 
approval  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995. 

Compliance  With  Other  LawB 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  determined  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
The  economic  effects  of  this  rulemiaking 
are  negligible. 

NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local.  State  or  tribal  governments  or 
private  entities. 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  Section  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

This  rule  is  not  a  major  rule  under  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  8-4(2)). 

The  NPS  has  determined  that  this 
rulemaking  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it: 

(b)  Introduce  incompatible  uses 
which  compromise  the  nature  and 
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characteristics  of  the  area  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownership 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  this 
rulemaking  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

List  of  Subjacts  in  36  CFR  Part  4 

National  parks.  Traffic  regulations. 
In  consideration  of  the  foregoing,  36 
CFR  chapter  I  is  amended  as  follows: 

PART  4— VEHICLES  AND  TRAFFIC 
SAFETY 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Antfaoritr  16  U.S.C.  1,  3.  9a.  462(k). 

2.  Section  4.15  is  revised  to  read  as 
follows: 

f4.15   SHetybeils. 

(a)  Each  operator  and  passenger 
occupying  any  seating  position  of  a 
motor  vehicle  in  a  park  area  will  have 
the  safety  belt  or  child  restraint  system 
properly  fastened  at  all  times  when  the 
vehicle  is  in  motion.  The  safety  belt  and 
child  restraint  system  will  coniform  to 
applicable  United  States  Department  of 
Transportation  standards. 

(b)  This  section  does  not  apply  to  an 
occupant  in  a  seat  that  was  not 
originally  equipped  by  the  manufacturer 
with  a  safety  belt  nor  does  it  apply  to 

a  person  who  can  demonstrate  tiiat  a 
medical  condition  prevents  restraint  by 
a  safety  belt  or  other  occupant 
restraining  device. 

Dated:  November  6,  1997. 
Donald  J.  Barry, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
(FR  Doc.  97-30135  Filed  11-18-97;  8:45  am] 

BIUJNQ  CODE  4310-7»-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[LA-33-1-7367:  FRL-5924-ei 

Approval  and  Promulgation  of  State 
Implementation  Plans  (SIP)  for 
Louisiana:  Motor  Vahicle  Inspection 
and  Maintenance  Program 

AGBiCY:  Environmental  Protection 
Agency  (EPA). 


ACnON:  Final  disapproval. 


SUMMARY:  This  EPA  rulemaking 
addresses  comments  received  in 
response  to  the  proposed  disapproval  of 
the  SIP  revision  submitted  by  Louisiana 
for  establishing  and  operating  a  motor 
vehicle  Inspection  and  Maintenance  (1/ 
M)  Program,  and  finalizes  disapproval 
of  the  plan.  An  enhanced  I/M  program 
is  required  in  the  Baton  Rouge  serious 
ozone  nonattainment  area  under  the 
Clean  Air  Act  (the  Act)  as  amended  in 
1990.  The  State  lacks  the  legal  authority 
to  establish  and  operate  an  I/M  program 
in  the  ozone  nonattainment  area.  This 
action  is  being  taken  under  section  110 
of  the  Act 

DATES:  This  final  rule  is  effective 
December  19, 1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  foUowing 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Environmental 
Protection  Agency,  Region  6,  Air 
Plaiming  Section  (6PD-L).  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas  75202- 
2733.  Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
Compliance  Division,  7290  Bluebonnet, 
2nd  Floor,  Baton  Rouge,  Louisiana. 
Louisiana  Department  of  Enviroiunental 
Quality  Capital  Regional  Office,  11720 
Airline  Highway,  Baton  Rouge, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Rennie.  Air  Plaiming  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
telephone  (214)  665-7367. 

SUPPLEMENTARY  INFORMATKM: 

L  Background 

On  July  31, 1997  (62  FR  41002),  EPA 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Louisiana.  The  NPR  withdrew  the 
previous  conditional  approval  proposed 
June  9, 1997  (62  FR  31388),  and 
proposed  disapproval  of  the  State's  I/M 
program  SIP  submitted  to  satisfy 
requirements  of  section  182(c)(3)  of  the 
Act  concerning  serious  ozone 
nonattainment  areas. 

The  proposed  conditional  approval 
was  withdrawn  and  disapproval 
proposed  because  the  State  Legislature 
did  not  reauthorize  and  provide 
continuous  authorization  for  an  I/M 
program  during  the  1997  Regular 
Legislative  Session.  Bills  to  reauthorize 
the  I/M  program  for  two  more  years,  and 
to  fund  the  program,  were  introduced. 


but  neither  was  enacted.  The  I/M 
program  start  date,  as  stated  in  the  SIP. 
is  Janxiary  1, 1999.  Program 
reauthorization  was  needed  to  develog 
the  program  in  time  to  meet  the  January 
1999  start  date.  Continuous  program 
authorization  is  needed  to  satisfy  I/M 
Rule  40  CFR  51.372  that  requires  states 
to  provide  legal  authority  for  the  I/M 

S>rogram  until  such  time  as  it  is  no 
onger  necessary.  Legal  authority  in  the 
revised  Louisiana  SEP  is  limited  to 
reauthorization  by  the  State  Legislature 
in  odd-numbered  years  starting  in  1997. 
The  EPA  considered  this  a  major 
deficiency  in  the  SIP. 

Other  specific  requirements  of  the 
Louisiana  I/M  SIP  and  the  rationale  for 
EPA's  proposed  action  are  explained  in 
the  NPRs  and  will  not  be  restated  here. 

IL  Public  Commmta/Raspoaae  to 
Conunenti 

This  section  discusses  the  content  of 
the  comments  submitted  to  the  docket 
during  the  Federal  comment  period  for 
the  notice  of  proposed  rulemaking 
published  in  the  July  31, 1997,  Federal 
Register  (FR),  and  provides  EPA's 
response  to  those  comments.  The 
comment  period  closed  September  2, 
1997.  One  comment  was  received  by  the 
Region.  The  comment  was  from  the 
Louisiana  Department  of  Enviroimiental 
Quality  (LDEQ). 

Comment — Transportation  Conformity 
Rule 

The  LDEQ  commented  that  the 
inclusion  of  transportation  conformify 
sanctions  in  the  proposed  rulemaking  is 
an  error.  The  stated  sanctions  were  in 
the  form  of  a  Transportation 
Improvement  Plan  lapse  or  freeze 
following  final  disapproval.  The 
transportation  conformity  rule  (58  FR 
62216,  November  24,  1993),  clearly 
defines  control  strategy  implementation 
plan.  The  Lcfuisiana  I/M  Sn'  is  not  a 
control  strategy  implementation  plan. 
Therefore,  the  State's  I/M  SIP  should 
not  include  transportation  conformity 
sanctions. 

Response  to  Comment 

The  EPA  agrees  with  LDEQ's 
comment  adding  the  following 
explanation:  When  the  previous  NPR 
was  being  developed,  and  at  the  time  of 
its  publication,  the  transportation 
conformify  rule  was  undergoing 
revision.  The  Region  chose  to  include 
transportation  conformify  sanctions  at 
that  time  as  a  precautionary  measure, 
pending  the  publication  of  the  revised 
transportation  conformify  rule. 
Subsequentiy,  the  revised  transportation 
conformify  rule  was  published  (August 
15, 1997,  62  FR  43779).  Since  the  I/M 


61634  Federal  Register  /  Vol.  62.  No.  223  /  Wednesday.  November  19,  1997  /  Rules  and  Regulations 


program  is  not  part  of  Louisiana's  15% 
Rate-of- Progress  Plan  or  its  Post- 1996 
Rate  of  Progress/  Attainment 
Demonstration  Plan,  it  is  not  considered 
a  contiol  strategy  under  the  definition  in 
the  transportation  conformity  rule.  The 
EPA  agrees  that  the  transportation 
conforraity  sanctions  stated  in  the 
proposed  disapproval  notice  do  not 
apply  to  Louisiana  in  this  case. 

m.  Final  Rulemaking 

The  EPA  is  finalizing  disapproval  of 
the  Louisiana  I/M  SIP  under  sections 
110(k)(3)  and  182  of  the  Act.  During  the 
last  regular  session  ending  June  23, 
1997,  the  State  Legislature  did  not 
provide  either  program  reauthorization 
or  continuous  program  authority  for  the 
I/M  program  as  required  in  the  Federal 
I/M  Rule.  The  Legislature  is  not 
scheduled  to  meet  in  regular  session 
until  the  Spring  of  1999.  which  is  after 
the  January  1,  1999,  start  date 
designated  in  the  SIP. 

Under  section  179(aH2},  if  the  EPA 
Administrator  takes  final  disapproval 
action  on  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  and 
the  deficiency  is  not  corrected  within  18 
months  of  the  effective  date  of  the  final 
disapproval  action,  the  Administrator 
must  apply  oneof  the  sanctions  set  forth 
in  section  1 79(b)  of  the  Act.  Section 
179(b)  provides  two  sanctions: 
Imposition  of  2:1  emission  offset 
requirements  and  revocation  of  highway 
funding.  If  the  Administrator  imposes 
the  first  requirement  of  2:1  offsets  and 
the  deficiency  is  not  corrected  within 
six  months,  then  the  second  sanction 
pertaining  to  highway  funding  shall 
apply.  The  sanctions  shall  apply  until 
the  Administrator  determines  that  the 
State  has  corrected  the  legislative 
deficiency,  and  EPA  has  issued  final 
approval.  This  sanctions  process  is  set 
forth  in  40  CFR  52.31.  Today's  action 
constitutes  final  agency  action  and  will 
be  effective  30  days  after  publication. 
The  18-month  sanction  clock  time  frame 
for  the  State  to  correct  the  deficiency 
begins  upon  the  effective  date  of  this 
fii^  disapproval  action.  This 
disapproval  initiates  the  sanctions 
process  of  179(a)  of  the  Act 

Nothing  in  today's  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiire 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  EPA's  final  disapproval  of  the 
State  request  under  sections  110  and 
301,  and  subchapter  I,  part  D  of  the  Act 
does  not  afiiect  any  existing 
requirements  applicable  to  small 
entities.  Any  preexisting  Federal 
requirements  remain  in  place  after  this 
final  disapproval.  Federal  disapproval 
of  the  State  submittal  does  not  affect  its 
State-enforceability.  Moreover,  the 
EPA's  disapproval  of  the  submittal  does 
not  impose  any  new  Federal 
requirements.  Therefore,  the  EPA 
certifies  that  this  final  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements,  nor  does  it 
impose  any  new  Federal  requirements. 

C  Small  Business  Regulatory 
Enforcement  Fairness  Act 

Under  section  801(a)(1)(A)  of  the 
Administrative  Procedures  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  House  of  Representatives  and 
the  Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federid  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  section  804(2}  of  the  APA  as 
amended. 

D.  Unfunded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandate  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  aggregate; 
or  to  the  private  sector  of  $100  million 
or  more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 


burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

The  EPA  has  determined  that  the  final 
disapproval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  does 
not  impose  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or 
private  sector,  result  from  this  action. 

E.  Petitions  for  Judicial  Review 

Under  Section  307(bHl)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  20,  1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Nitrogen  dioxide.  Ozone. 

Dated:  November  6. 1997, 
Lynda  F.  Cairall. 

Acting  Regional  Administrator. 

Chapter  I,  titie  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDEQI 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathorily:  42  U.S.C  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.994  is  added  to  read  as 
follows: 


f52Jt4 

The  State  of  Louisiana  motor  vehicle 
Inspection  and  Maintenance  (I/M) 
program  SIP  submittal  of  August  18, 
1995.  with  later  editions,  is  disapproved 
based  on  the  failure  of  the  State 
Legislatiue  to  grant  legal  authority  to 
reauthorize  and  continuously  operate 
the  program  imtil  the  program  is  no 
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longer  necessary.  The  Baton  Rouge 
serious  ozone  nonattainment  area  is 
required  to  have  an  enhanced  I/M 
program  under  section  182  of  the  Clean 
Air  Act  (the  Act)  as  amended  in  1990. 
This  disapproval  initiates  the  sanction 
process  of  section  179(a)  of  the  Act 

[FR  Doc.  97-30376  Filed  11-18-97;  8:45  am) 
amjMocooneso  «o  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
{OPP-300557;  FRL-574ft-1] 

Methyl  Salicylate;  EstabiistHiwnt  of  an 
Eaampdon  from  ftoqulramont  of  a 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Tiys  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  insecticide 
methyl  salicylate  in  or  on  fiood.  when 
used  as  an  insect  repellent  in  food 
packaging  and  animal  feed  packaging  at 
an  application  rate  that  does  not  exceed 
0.2  mg  of  methyl  salicylate  per  square 
inch  of  perkaging  materials. 
EFFECTIVE  DATE:  NOVEMBER  19,  19t7. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  [OPP-300557/PP 
7F4618],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  niunber 
(OPP-ai60557l  and  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hvry.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 


file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WcudPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  control  number  (OPP-3005571. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail.  Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR-FURTHER  MFORMATKM  CONTACT:  By 
mail:  Sheryl  K.  Reilly,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460, 
Office  location  and  telephone  number 
Room  CS15-W31,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA,  (703/308-8265);  e- 
mail:  reilly.sheryl9epamail.epa.gov. 
SUPPLEMBITARY  INFORMATION:  Tenneco 
Packaging,  1603  Orrington  Ave., 
Evanston,  IL,  60201,  requested  in 
pesticide  petition  PP  7F4818  the 
establishment  of  an  exemption  boin  the 
requirement  of  a  tolerance  for  residues 
of  the  insecticide  methyl  salicylate  on 
food,  when  used  as  a  insect  repellent  in 
food  ptackaging  and  animal  feed 
packaging  materials  alone  or  in 
conjunction  with  inert  components 
which  conform  to  the  requirements  of 
regulations  isaued  by  the  Food  and  Drug 
Administration  under  section  409  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  A  notice  of  filing  (FRI^5721- 
6)  was  published  in  the  Federal  Register 
(62  FR  32331)  on  June  13, 1997,  and  the 
notice  announced  that  the  conunent 
period  would  end  on  July  13, 1997;  no 
comments  were  received. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  Following  is  a  summary 
of  EPA's  findings  regarding  this  petition 
as  required  by  section  408(d)  of  the 
FFDCA,  as  recenUy  amended  by  the 
Food  Quality  Protection  Act. 

I.  Risk  Assessment  and  Statatorj 
Findings 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe".  Section  408(c)(2)(A)(u)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 


other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  an  in 
residential  settings,  but  does  not  include 
occupational  exposiu^.  Section 
408(c)(2)(B)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...  ."  EPA  performs  a  number  of 
analyses  to  determine  the  risks  trom 
aggregate  exposure  to  pesticide  residues. 
Firet,  EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

n.  Toxicological  Profile 

Consistent  with  section  408(bH2)(D) 
of  FFDCA.  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Additionally,  section  408(b)(2)(D)(v) 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
ctunulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  Methyl 
salicylate  (CAS  Registry  Numbw  119- 
36-8)  is  the  primary  chemical 
component  of  a  naturally  occiuring 
fragrant  oil,  oil  of  wintergreen.  If  present 
at  all,  residues  of  methyl  salicylate  that 
may  be  foimd  in  foods  in  contact  with 
treated  packaging  materials  is  expected 
to  be  minimal  and  considerably  below 
the  levels  expected  in  existing  GRAS 
uses  of  the  active  ingredient  as  a  direct 
food  flavoring  ingredient. 

The  toxicity  ofmethyl  salicylate  has 
been  extensively  studied  in  animal 
bioassays  of  acute,  subchronic,  and 
chronic  duration.  Studies  include 
assessments  of  the  mutagenicity, 
developmental  toxicity,  and 
reproductive  effects  of  methyl  salicylate. 
The  petitioner  submitted  data  from  the 
scientific  literature  to  support  all 
toxicology  studies  typically  required  for 
registration  of  biochemical  pesticides. 

1.  Acute  toxicity .  The  acute  oral  LDjo 
for  methyl  salicylate  in  the  rat  ranges 
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from  887-1,250  mg/kg.  Acute  dermal 
toxicity  (LDw)  has  been  reported  to  be 
>  5  g/kg  in  the  rabbit. 

2.  Skin  and  eye  irritation.  Methyl 
salicylate  has  been  reported  to  be  a 
severe  eye  irritant.  Methyl  salicylate  has 
been  reported  to  produce  mild  dermal 
irritation  in  rabbits  at  a  concentration  of 
1%.  Moderate  to  severe  irritation  is 
produced  in  rabbits  and  guinea  pigs  at 
concentrations  above  1%.  Applied  full 
strength  to  intact  or  abraded  rabbit  skin 
for  24  hours  under  occlusion,  methyl 
salicylate  was  moderately  irritating. 
However,  tested  at  8%  in  petrolatum,  it 
produced  no  irritation  after  a  48  hour 
closed-patch  test  on  human  subjects. 

3.  Mutagenicity.  No  evidence  for 
genotoxicity  was  observed  in  two 
studies  with  prokaryotic  test  systems; 
no  data  on  genotoxicity  in  manunalian 
test  systems  are  available. 

4.  Subchronic  toxicity.  Studies  of 
subchronic  diiration  with 
administration  by  the  oral  route  have 
been  conducted  in  both  rats  and  dogs. 
In  rats,  no  adverse  effects  were  seen  at 
a  dose  of  50  mg/kg/ day  in  the  diet  In 
dogs,  doses  ^250  mg/kg/day  did  not 
result  in  any  adverse  effects,  however, 
the  liver  appeared  to  be  the  target  organ 
of  toxicity  at  doses  above  this  level.  No 
toxicity  was  observed  when  rats  were 
exposed  to  methyl  salicylate  via 
inhalation  of  saturated  air  (approx  700 
mg/m3)  after  twenty  7-hour  exposures. 

5.  Developmental  toxicity.  Methyl 
salicylate  has  been  tested  for 
developmental  effects  in  hamsters,  rats 
and  mice  by  the  oral  and  dermal  routes. 
In  hamsters,  oral  or  dermal  doses  of 
methyl  salicylate  at  doses  of  1,750  mg/ 
kg/day  induced  maternal  toxicity  and 
increased  the  incidence  of  neural  tube 
defects.  In  rats  given  methyl  salicylate  at 
up  to  6,000  mg/kg/day  in  petroleum 
based  grease  by  the  dermal  route,  no 
developmental  effects  were  observed. 
However,  undiluted  methyl  salicylate 
applied  to  the  skin  of  pregnant  rats 
caused  total  litter  resorptions  at  1 ,000 
mg/kg/day  (a  dose  that  was  reduced 
from  2.000  mg/kg/day  because  of 
excessive  maternal  toxicity).  The  results 
of  a  continuous  breeding  study  in  mice 
were  consistent  with  finHing^t  in  the 
developmental  studies  because  of  the 
decreased  numbers  of  litters  per  pair, 
reduced  average  number  of  pups  per 
litter,  decreased  proportion  of  pups  bom 
alive  in  each  litter,  and  reduced  mean 
pup  weights  in  mice  given  500  mg/kg/ 
day.  The  no-observed-adverse-effect 
level  (NOAEL)  for  these  effects  was  250 
mg/kg/day. 

6.  Chronic  toxicity.  Toxicity  resulting 
from  chronic  exposure  has  been 
evaluated  in  studies  of  two-years* 
duration  as  well  as  studies  initially 


intended  to  evaluate  multi-generational 
reproductive  and  developmental  effects. 
In  mice,  the  NOAEL  for  reproductive 
parameters  and  the  other  toxic 
endpoints  examined  has  been  reported 
as  250  mg/kg/day.  When  rats  were 
exposed  to  methyl  salicylate  in  the  diet 
for  two  years,  no  adverse  effects  were 
noted  at  levels  of  0.1%  (approx.  50  mg/ 
kg/day):  pituitary  lesions  were  increased 
in  animals  exposed  to  0.5%  (approx. 
250  mg/kg/day).  In  dogs  orally  exposed 
to  methyl  salicylate  for  two  years,  no 
adverse  effects  were  observed  at  50  mg/ 
kg/day:  the  LOAEL  (liver  effiects)  was 
reported  as  150  mg/kg/day. 

7.  Carcinogenicity.  No  studies  have 
been  performed  with  the  primary 
purpose  of  determining  the  oncogenicity 
of  methyl  salicylate;  however,  chronic 
exposure  studies  with  two-year 
exposure  durations  that  included 
extensive  pathology  did  not  indicate 
any  increases  in  incidences  of  benign  or 
malignant  tumors. 

8.  Toxicology  data  waivers.  Waivers 
for  acute  inhalation  toxicity,  dermal 
sensitization,  and  inunune  response 
studies  were  accepted  by  the  Agency, 
based  on  the  long  history  of  use  of 
methyl  salicylate  by  humans  without 
any  indication  of  deleterious  effects. 
Besides  its  use  as  a  flavoring  agent  in 
foods  (see  GRAS  Assessment,  below), 
methyl  salicylate  has  been  used  in 
mouthwash,  suntan  lotions,  and  in  U.S. 
Pharmocopeia  (U.S.P.)  prJ^iarations  as  a 
counterirritant  and  analgesic  for  painful 
muscles  or  joints,  in  liniments, 
ointments,  and  other  prep>arations.  In 
addition,  the  manufacturing  use  product 
is  a  liquid,  which  is  not  expected  to 
result  in  the  release  of  appreciable 
quantities  of  inhalable  methyl  salicylate 
diuing  the  manufacturing  process,  and 
worker  exposiire  via  the  dermal  route 
will  be  minimized  through  the  use  of 
rubber  gloves  and  splash  proof  goggles 
and/ or  face  shields.  In  the  end-use 
formulation,  methyl  salicylate  will  be 
incorporated  into  a  solid  matrix  in  the 
packaging  materials,  and  the  release  of 
vapors  at  a  very  low  rate  over  extended 
periods  of  time  will  not  result  in 
significant  woii^er  or  consumer  dermal 
and  inhalation  exposure. 

9.  GRAS  assessment  The  Flavoring 
Extract  Manufacturer's  Association 
(FEMA)  has  determined  CRAS  levels  of 
methyl  salicylate  and  oil  of  wintergreen 
in  foods  and  beverages  as  indicated  in 
the  table  below. 


Table  l-  FEMA  GRAS  Levels  in 
Food  (ppm) 


Food 

Methyl  Sa- 
licylate 

Oil  of  Wirv 
tergreen 

Beverages 

Ice  cream  

Candy  

Baked  goods 

Chewing  gum  .... 
Syrups 

50 
27 

840 

54 

8.400 

200 

56 

44 

260 

1.500 

3.900 

GRAS  food  levels  in  Table  1  are  above 
both  the  maximimi  food  residue 
concentration  (approx.  16  ppm)  and  the 
maximum  dietaiy  exposure 
concentration  (approx.  4.7  ppm) 
estimated  by  the  Petitioner  for  the 
proposed  use  pattern  for  methyl 
salicylate.  These  estimates  used  highly 
conservative  assumptions  for  migration 
of  methyl  salicylate  from  packa^ng  and 
food  consumption.  Petitioner  has  shown 
that  even  under  worst-case  exposure 
conditions  (i.e.,  assuming  30%  of  all 
food  consumed  is  in  contact  with 
packaging  containing  methyl  salicylate, 
and  100%  of  the  methyl  salicylate 
migrates  to  food)  exposure  to  methyl 
salicylate  from  use  in  packaging 
materials  would  be  less  than  that 
received  by  chewing  one  stick  of 
chewing  gum  at  the  GRAS-approved 
level.  Residue  data  requirements  were 
thus  waived  by  the  Agency. 

nL  Aggregate  Exponirae 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groundwater  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

There  is  no  established  Maximum 
Contaminant  Level  (MCL)  for  residues 
of  methyl  salicylate  in  drinking  water 
under  the  Safe  Drinking  Water  J^A. 

There  are  five  currently  registered 
pesticide  products  that  contain  methyl 
salicylate  as  an  active  ingredient  These 
products  include  impregnated  materials 
and  pellets  to  be  used  as  vertebrate 
repellents,  and  disinfisctants/germicides 
registered  for  use  in  household, 
institutional,  hospital,  and  eating 
establishment  premises.  In  addition, 
methyl  salicylate  has  many  non- 
pesticidal  uses,  such  as  liniments, 
lotions,  and  other  products  listed  above. 

With  regard  to  dietary  exposure,  as 
noted  above  in  Table  1.  methyl 
salicylate  is  used  as  a  flavoring  in  many 
food  products. 
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Aggregate  exposure  to  methyl 
salicylate  from  all  these  sources  is 
difficult  to  determine,  largely  because  of 
its  use  in  a  wide  variety  of  food 
products.  While  it  is  difficult  to  develop 
a  precise  estimate  of  total  human 
exposure  to  methyl  salicylate,  EPA 
believes  that  its  history  of  safe  use  as  a 
flavoring  additive  and  its  low  toxicity  at 
relatively  high  doses  indicate  that 
current  exposures  are  likely  to  be 
significantly  below  levels  that  may 
result  in  adverse  health  effects.  The 
likely  dietary  exposures  from  the 
pesticidal  use  in  food  packaging  would 
be  indirect  (i.e.,  resulting  from  food 
contact  with  a  treated  surface)  and 
therefore  unlikely  to  add  significantiy  to 
existing  exposures.  However,  because 
studies  evaluated  by  the  Agency 
indicate  that  methyl  salicylate  is  toxic  to 
himians  at  certain  high  levels,  EPA 
believes  it  is  appropriate  to  place  some 
limitation  on  the  amount  of  methyl 
salicylate  that  may  be  applied  to 
packaging  material  for  die  purposes  of 
repelling  insects  to  ensure  that  large 
quantities  of  the  substance  are  not  used 
in  food  packaging.  The  limitation  of  0.2 
mg  per  square  inch  of  packaging 
materials  established  by  this  regulation 
is  based  on  the  lowest  GRAS  level  (27 
ppm  for  ice  cream)  and  a  worst-case 
scenario,  which  assumes  100%  transfer 
of  the  active  ingredient  from  the 
packaging  material  to  food  contained 
within,  without  consideration  of  the 
physical  and  chemical  barriers  between 
the  chemical  and  the  food.  Using  the 
lowest  GRAS  level  is  a  conservative  step 
that  ties  the  potential  exposure  to  what 
is  already  likely  to  be  in  the  food 
supply.  The  limit,  therefore,  ensures 
that  any  increased  human  exposure 
resulting  from  the  pesticidal  use  of 
methyl  salicylate  in  packaging  material 
would  add  very  littie  to  the  existing 
exposures  ~  exposures  which  EPA 
believes  to  be  safe.  Therefore,  EPA 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
dietary  exposure  under  this  exemption. 

A.  Dietary  Exposure 

Dietary  exposure  of  methyl  salicylate 
via  food  or  water  is  difficult  to  estimate 
due  to  the  use  of  methyl  salicylate  as  a 
flavoring  in  many  food  products. 
However,  based  upon  its  long  history  of 
safe  use  as  an  additive  in  food  and 
beverages  and  its  low  toxicity  at 
relatively  high  doses,  the  Agency 
believes  that  current  dietary  exposure  is 
likely  to  be  significantiy  below  levels 
that  may  cause  adverse  health  effects. 
The  likely  dietary  exposures  from  the 
registered  products  would  be  indirect 
(i.e.,  resulting  from  food  contact  with  a 
treated  surface)  and  therefore  add  very 


litUe  to  existing  exposures.  Therefore, 
EPA  concludes  that  there  is  a  reasonable 
cerfainty  of  no  harm  from  aggregate 
dietary  exposure  under  this  exemption. 

B.  Non-dietary,  Non-occupational 
Exposure 

There  are  five  currentiy  registered 
pesticide  products  that  contain  methyl 
salicylate  as  an  active  ingredient.  These 
products  include  impregnated  materials 
and  pellets  to  be  used  as  vertebrate 
repellents,  and  disinfectants/germicides 
registered  for  use  in  household, 
institutional,  hospital,  and  eating 
establishment  premises.  In  addition, 
methyl  salicylate  is  already  widely  used 
in  liniments,  lotions,  and  other  products 
listed  above.  The  Agency  considers  the 
toxicology  data  base  available  to  support 
non-pesticidal  uses  and  exposures 
adequate  to  support  a  conclusion  of 
insignificant  increase  in  non-dietary, 
non-occupational  exposure  and  toxicity 
from  the  pesticidal  use  in  food  and  feed 
packaging  materials. 

IV.  Cumulative  Exposure 

The  Agency  has  considered  the 
potential  for  crmiulative  toxicity  effiects 
of  pesticidal  uses  of  methyl  salicylate 
and  other  substances  that  may  have  a 
common  mechanism  of  toxicity.  The 
Agency  concluded  that  consideration  of 
a  common  mechanism  of  toxicity  is  not 
appropriate  because  there  is  no 
information  in  the  publicly  available 
literature  that  indicates  there  are  other 
substances  that  share  a  common 
mechanism  of  toxicity  with  methyl 
salicylate.  Thus,  only  the  potential  risks 
of  mediyl  salicylate  were  considered  in 
this  exemption  from  the  requirement  of 
a  tolerance. 

V.  Safety  Factors 
A.  U.S.  Population 

Methyl  salicylate  is  the  major 
component  of  a  naturally  occurring 
fr-agrant  oil.  FEMA  has  listed  methyl 
salicylate  on  its  GRAS  list  for  use  as  a 
flavoring  ingredient  in  foods  and 
beverages.  An  FDA  Advisory  Review 
Panel  has  concluded  that  methyl 
salicylate  is  safe  for  use  up  to  a 
concentration  of  0.4%  in  the  form  of  a 
rinse  or  mouthwash.  The  compound  is 
extensively  used  in  foods,  beverages, 
pharmaceuticals,  lotions  and  perfumes 
and  has  wide  distribution  in  commerce 
with  no  reports  of  adverae  outcomes 
associated  with  intended  uses.  The 
toxicity  of  methyl  salicylate  has  been 
adequately  and  reliably  characterized:  it 
is  summarized  in  this  submission. 

Based  on  this  information,  EPA 
concludes  that  there  is  reasonable 
certainty  of  no  harm  from  aggregate 


exposures  to  pesticidal  uses  of  methyl 
salicylate  over  a  lifetime,  and  that  no 
significant  htmian  health  risks  will 
result  from  such  exposures. 

B.  Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  concludes  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  the  use  of  a 
margin  of  exposure  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

Due  to  the  low  expected  toxicity  of 
this  compound,  EPA  has  not  used  a 
safety  factor  analysis  in  assessing  the 
risk  of  these  compounds.  For  the  stune 
reasons  the  additional  safety  factor  is 
unnecessary. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Cliildren 

Based  on  its  long  history  of  use  by 
humans  without  any  indication  of 
deleterious  effects,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  United  States 
population,  including  infants  and 
children,  to  residues  of  methyl 
salicylate.  This  includes  all  anticipated 
dietuy  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information.  As  a  result,  EPA 
establishes  an  exemption  from  the 
requirement  of  a  tolerance  pursuant  to 
FFDCA  section  408{j)(3)  for  methyl 
salicylate,  on  the  condition  that  Methyl 
salicylate  be  used  in  accordance  with 
the  following  provisions: 

Teimeco  Packaging  must  immediately 
notify  the  EPA  of  any  findings  that  have 
a  be^ng  on  safety.  The  company  must 
also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  exemption  from  the  requirement 
of  a  tolerance  may  be  revoked  if  any 
experience  with  or  scientific  data  on 
this  pesticide  indicate  that  the  tolerance 
is  not  safe. 

Vn.  Other  Considerations 

A.  Endocrine  Disrupters 

Methyl  salicylate  has  been  studied  in 
several  tests  of  reproductive  and 
developmental  effects,  including 
multigenerational  studies.  In  addition. 
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the  pathology  of  endocrine-sensitive 
tissues  and  organs  has  been  evaluated 
following  repeated  (i.e.,  subchronic)  and 
long-tenn  (i.e.,  chronic)  exposures.  No 
such  efiiects  were  reported  in  any  of 
these  studies.  The  Agency  has  no 
information  to  suggest  that  methyl 
salicylate  will  have  an  effect  on  the 
immune  and  endocrine  systems.  The 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  this  biochemical 
pesticide  at  this  time;  Congress  has 
allowed  3  years  after  August  3,  1996,  for 
the  Agency  to  implement  a  screening 
program  with  respect  to  endocrine 
eSncts. 

B.  Analytical  Method 

The  Agency  proposes  to  establish  an 
exemption  firom  the  requirement  of  a 
tolerance  with  a  numerical  limitation. 
Therefore,  for  enforcement  purposes, 
quantitative  analysis  of  the  active 
ingredient  methyl  salicylate  may  be 
performed  by  a  gas  chromatographic 
method  using  Same  ionization  detection 
as  described  by  the  Association  of 
Official  Analytical  Chemists  (Method 
969.13,  AOAC  Official  Methods  of 
Analysis.  1990.  pages  754-755). 

Vm.  Codn  Maziimim  Reaidne  Level 

No  known  maximum  residue  limits 
(MRLs)  have  been  established  for 
methyl  salicylate  by  the  Codex 
Alimentarius  Commission. 


DL  Objections  and  ffearing 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
exemption  regulation  issued  by  EPA 
under  new  section  406(e)  as  was 
provided  in  the  old  section  408. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPh 
currendy  has  procedural  regulations 
which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made.  EPA  will  continue  to  use  those 
procediiral  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  adversely  affected  by  this 
regulation  may,  January  20,  1998,  file 
written  objections  to  the  regulation  and 
may  also  request  a  hearing  on  those 
objections.  Objections  and  hearing 
requests  must  be  filed  with  the  Hearing 
Clerk,  at  the  address  given  above  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
Hearing  Clerk  should  be  submitted  to 
the  OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regidation  deemed 
objectionable  and  the  grounds  for  the 


objections  (40  CFR  178.25)  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  siuunary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is 
reasonable  possibility  that  available 
evidence  idiantified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claiins  or  facts  to  the 
contrary,  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
Mrithout  prior  notice. 

X.  PidiUc  Docket 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  niunber 
lOPP-300557).  A  public  version  of  this 
record,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  ajoi.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Enviroiunental 
Protection  Agency.  CM  «2.  1921 
Jefferson  Davis  Hwry..  Arlington.  VA 
22202. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  nilemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 


XI.  Regulatiffy  AHeasment 
Kequirements 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

This  action  does  not  impose  aqy 
enforceable  duty  or  contain  any 
"imfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4).  or 
require  prior  consultation  as  specified 
fay  Executive  Order  12875  (58  FR  58093. 
October  28. 1903).  entitled  Knhanring 
the  Intergovernmental  Partnership,  or 
special  consideration  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Because  tolerances  established  on  the 
basis  of  a  petition  imder  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  604(a). 
do  not  apply.  Prior  to  the  recent 
amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 
Nonetheless,  the  Agency  has  previously 
assessed  whether  establishing  tolerances 
or  exemptions  from  tolerance,  raising 
tolerance  levels,  or  expanding 
exemptions  adversely  impact  small 
entitiaa  and  concluded,  as  a  generic 
matter,  that  there  is  no  adverse  impact 
(46  FR  24050)  (May  4, 1081). 

XIL  SakmisBioB  to  Congrasa  and  Mm 
General  Aijuwinting  Office 

Under  5  U.S.C  801(a)(lHA),  EPA 
submitted  a  report  containing  this  nde 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accon.  ting 
Office  prior  to  publication  in  today's 
Federal  Register.  This  rule  is  not  a 
major  rule  as  defined  by  5  U.S.C.  804(a). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 
Dated:  November  5, 1997. 

Stephen  L.  Johasoa. 

Acting  DinctoT,  Office  of  Pesticide  Prognuns. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENOEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
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Authority:  21  U.S.C  34Ba  and  371. 

2.  Section  180.1189  is  added  to  read 
as  follows: 

§180.1180    Methyl  sailcyMa;  exemption 
from  the  requirement  of  a  totomioa. 

The  biochemical  pesticide  methyl 
salicylate  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  food  or  feed  when  used  as  an 
insect  repellent  in  food  packaging  and 
animal  feed  packaging  at  an  application 
rate  that  does  not  exceed  0.2  mg  of 
methyl  salicylate  per  square  inch  of 
packaging  materials. 

[FR  Doc.  97-30251  Filed  11-18-47;  8:45am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-a00571:  FRL-6752-q 
RM2070-AB78 

Fomaaafan;  Paatlclda  Tolarancaa  for 
Emaiyancy  Examptfona 

AQENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
fomesafian  in  or  on  dry  beans.  This 
action  is  in  response  to  EPA's  granting 
of  emergency  exemptions  under  section 
18  of  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  dry  beans.  This 
regiilation  establishes  a  mwyimiiTp 
pemdssible  level  for  residues  of 
fomesafan  in  this  food  commodity 
pursuant  to  section  408(1K6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  October 
31, 1998. 

DATES:,  This  regulation  is  effective 
November  19, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  20, 1998, 
AODRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber.  [OPP-300571]. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Enviroiunental  Protection 
Agency.  Rm.  M3708, 401  M  St,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 


of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber,  (OPP- 
300571 1.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket0epemail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfact  5.1  file  format 
or  ASCn  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300571  ].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  *2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  308-9356.  e-mail: 
beard.andreaOepamail.epa.gov. 
SUPWfMntTARY  MFORMATKM:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1H6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C  346a(e)  and  GMO).  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
fomesafen.  in  or  on  dry  beans  at  0.05 
part  pw  million  (ppm).  This  tolerance 
will  expire  and  is  revoked  on  October 
31, 1998.  EPA  will  publish  a  document 
in  the  Federal  RegislBr  to  remove  the 
revoked  tol«ance  from  the  Code  of 
Federal  Regulations. 

L  Background  and  Statntory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effiect 


immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2KAKii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  nhamical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(bK2)(C)  requires  EPA  to  give  q>ecial 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  whidi  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptitms 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  406  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 
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n.  Emergency  Exemption  for  Fomesafen 
on  Dry  Beans  and  FFDCA  Tolerances 

Requests  were  received  from  a 
number  of  states  for  use  of  fomesafen  on 
dry  beans  for  control  of  broadleaf 
weeds.  The  Applicants  state  that  since 
the  loss  of  the  herbicides  dinoseb  and 
chloramben,  weed  contamination  in 
U.S.  bean  fields  has  increased  and 
significant  crop  losses  have  occiured. 
The  Applicants  state  that  available 
alternative  pesticides  and  control 
techniques  have  produced  unreliable 
results,  and  that  without  this  use  of 
fomesafen.  significant  economic  losses 
will  occur.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  fomesafen 
on  dry  beans  for  control  of  broadleaf 
weeds  in  Maine,  Michigan,  and  New 
York.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  these 
states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
fomesafen  in  or  on  dry  beans.  In  doing 
so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1K6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  conunent  under 
section  408(e).  as  provided  in  section 
408(1){6).  Although  this  tolerance  will 
expire  and  is  revoked  on  October  31, 
1998,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  dry  beans 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  fomesafen  meets  EPA's 
registration  requirements  for  use  on  dry 
beans  or  whether  a  permanent  tolerance 
for  this  use  wotild  be  appropriate. 
Under  these  circxunstances.  EPA  does 
not  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  fomesafen  by 
a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any  State 


other  than  Maine,  Michigan,  and  New 
York  to  use  this  pesticide  on  this  crop 
under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  fomesafen, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings^ 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effectlevel"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
lowest  NOEL  by  an  uncertainty  factor 
(usually  100  or  more)  to  determine  the 
Reference  Dose  (RfD).  The  RfD  is  a  level 
at  or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  An 
uncertainty  fector  (sometimes  called  a 
"safety  fector")  of  100  is  commonly 
used  since  it  is  assumed  that  people 
may  be  up  to  10  times  more  sensitive  to 
pesticides  than  the  test  animals,  and 
that  one  person  or  subgroup  of  the 
population  (such  as  infents  and 
children)  could  be  up  to  10  times  more 
sensitive  to  a  pesticide  than  another.  In 
addition,  EPA  assesses  the  potential 
risks  to  infents  and  children  based  on 
the  weight  of  the  evidence  of  the 
toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposiuv  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 


exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structiu« 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  {>otential  himian 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  diuations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  l^^y  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposiue,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  frtjm  average  food  and 
water  exposiue,  and  high-end 
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residential  exposure,  are  aggregated. 
High-end  exposures  frt>m  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposiue.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-tenn  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  frtjm  several  months 
to  a  lifetime  of  exposiue.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  &t>m 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EHetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pmticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 


children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
acciuate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  bom  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(Non-Nursing  Ii^iants  <1  Year  Old)  was 
not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fomesafen  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)f  for  a 
time-limited  tolerance  for  residues  of 
fomesafen  on  dry  beans  at  0.05  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 


A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available'information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infents  and  children.  The  nature  of  the 
toxic  effects  caused  by  fomesafen  are 
discussed  below. 


1.  Acute  toxicity.  EPA  has  selected  the 
developmental  NOEL  of  7.5  mg/kg/day 
from  the  oral  rat  developmental  toxicity 
study  for  the  acute  dietary  endpoint;  at 
the  developmental  LOEL  of  50  mg/kg/ 
day,  fetuses  had  delayed  or  partial 
ossification  and  extra  ribs.  Since  the 
effect  of  concern  is  developmental,  the 
risk  assessment  will  evaluate  acute 
dietary  risk  to  the  population  subgroup 
of  concern.  Females  13+  Years  Old. 

2.  Short  -  and  intermediate  -  term 
toxicity.  EPA  has  selected  the  NOEL  of 
10  mg/kg/day  from  the  oral  rabbit 
developmental  toxicity  study  for 
calculation  of  short-  and  intermediaite- 
term  margins  of  exposure  (MOEs).  At 
the  LOEL  of  40  mg/kg/day,  maternal 
toxicity  included  stomach  mucosal 
erosion  and  death. 

3.  Chronic  toxicity.  EPA  has  not 
established  the  RfD  for  fomesafen.  For 
the  purposes  of  this  tolerance,  based 
upon  available  chronic  toxicity  data,  the 
Rff)  of  0.0025  mg/kg/day  was  used.  This 
RfD  is  based  on  the  NOEL  of  0.25  mg/ 
kg/day  from  the  rat  carcinogenicity 
study.  A  100-fold  uncertainty  fector  was 
used  to  calculate  this  RfD.  At  the  LOEL 
of  5.0  mg/kg/day  there  was  liver  toxicity 
and  decreased  body  weight. 

4.  Carcinogenicity.  Fomesafen  is 
classified  as  a  Group  C  carcinogen  with 
a  Q*  of  1.9  X  10-'  (mg/kg/day)  '.  This 
classification  was  based  on:  (i)  Increases 
in  both  adenomas  and  carcinomas  at 
several  dose  levels  in  both  sexes  of 
mice;  (ii)  some  evidence  of  reduced 
latency  for  the  time  of  tumor 
appearance;  (iii)  limited  evidence  of 
mutagenic  effects;  and,  (iv)  the 
structural  similarity  of  fomesafen  to 
other  biphenyl  ether  herbicides  which 
have  been  shown  to  be  carcinogenic. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses.  A 
permanent  tolerance  has  been 
established  (40  CFR  180.433)  for  the 
residues  of  fomesafen,  in  or  on  soybeans 
at  0.05  ppm.  A  time-limited  tolerance 
was  also  established  on  snap  beans  at 
0.05  ppm  recently,  in  coimection  with 
use  under  several  emergency 
exemptions.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  fomesafen  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  risk  assessment  used  tolerance 
level  residue  values  and  assumed  100 
percent  of  crop  treated.  The  resulting 
high-end  exposure  estimate  of  0.0002 
mg/kg/day  translates  to  a  dietary  MOE 
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of  37,500  for  the  population  subgroup  of 
concern.  Females  13-»-  Years  Old.  This 
MOE  is  a  conservative  risk  assessment; 
refinement  using  anticipated  residue 
values  and  percent  crop  treated  data  in 
conjunction  with  Monte  Carlo  analysis 
would  result  in  a  lower  acute  dietary 
exposure  estimate. 

ii.  Chronic  exposure  aitd  risk.  For 
assessing  chronic  exposure  and  risks, 
anticipated  residue  values  for  all 
conunodities  were  used;  and  percent  of 
crop  treated  information  for  soybeans 
only;  it  was  assumed  that  100  percent  of 
the  snap  bean  crop  in  the  eastern  United 
States  (the  region  where  exemptions 
were  issued,  equivalent  to  75  percent  of 
the  domestic  snap  bean  crop),  and  100 
percent  of  the  dry  bean  crops  were 
treated.  Based  upon  this,  the  existing 
uses  on  soybeans,  snap  beans,  and  dry 
beans  result  in  an  ARC  that  is 
equivalent  to  the  following  percentages 
of  the  RfD:  U.S.  population,  0.3%; 
Nursing  Infants.  0.3%;  Non-nursing 
In&nto  (<1  year  old),  0.8%;  Children  (1- 
6  years  old),  0.7%;  and  Children  (7-12 
years  old),  0.5%.  Additional  refinement 
using  percent  of  crop  treated 
information  for  all  commodities  would 
result  in  lower  dietary  exposure 
estimates. 

iii.  Cancer  risk.  A  dietary  (food  only) 
cancer  risk  assessment  using  anticipated 
residues  and  percent  crop  treated 
information,  as  described  above,  was 
performed  for  the  U.S.  population.  The 
calculated  food  cancer  risk  from  the 
established  tolerances  (excludes  this 
action)  is  8.5  x  10-^.  This  is  an 
overestimate,  as  not  all  of  the  snap  bean 
crop  in  the  eastern  United  States  will  be 
treated  with  fomesafen.  The  incremental 
contribution  to  the  dietary  cancer  risk 
posed  by  this  use  on  dry  beans, 
amortized  over  5  years  (the  average 
diuation  of  a  section  18  exemption, 
including  repeat  uses),  is  0.5  x  10-^. 
Therefore,  the  total  of  the  fomesafen 
dietary  cancer  risk  for  the  U.S. 
population  from  all  commodity 
contributions,  including  this  new 
tolerance  on  dry  beans,  is  9.0  x  10-^.  It 
should  be  noted  that  this  is  an 
overestimation  of  risk,  because  not  all  of 
the  snap  bean  crops  in  the  eastern 
United  States,  nor  all  of  the  dry  bean 
crops  in  the  United  States,  will  be 
treated  with  fomesafen. 

2.  from  drinking  water.  Fomesafen 
was  not  included  in  EPA's  National 
Survey  of  Pesticides  in  Drinking  Water 
Walls.  There  are  no  entries  for 
fomesafen  in  the  Pesticides  in  Ground 
Water  Database.  The  Agency  has  not 
established  Maximiun  Contaminant 
Levels  or  Health  Advisory  Levels  for 
residues  of  fomesafen  in  drinking  water. 


Based  on  available  data,  EPA 
concludes  that  fomesafen  could  leach  to 
ground  water  and  may  reach  levels  of 
1.0  microgram  (^g)/Liter  (L).  The  level 
of  1.0  Mg/L  was  based  on  a  small  scale 
prospective  groundwater  monitoring 
study  conducted  on  soybeans  at  a 
vulnerable  site  in  North  Carolina. 
Fomesafen  residues  were  detected  in 
ground  water  (in  4  of  9  wells)  sampled 
between  17  and  33  months  after 
application.  Fomesafen  concentrations 
measured  1.0  )ig/L  (equal  to  the  limit  of 
determination  of  the  analytical  method). 

Exposures  and  risks  from  residues  of 
fommafen  in  drinking  water  were 
calculated,  as  follows: 

Adult  Exposure  =  (chemical 
concentration  in  ^g/L)  x  (10-^  mg/Mg)  x 
(2  L/day  consiuned)  divided  by  (70  kg 
body  weight). 

Child  &cposure  =  (chemical 
concentration  in  Mg/L)  x  (10-'  mg/)tg)  x 
(1  L/day  consumed)  divided  by  (10  kg 
body  weight). 

Adult  exposure  is  thus  calculated  to 
be  2.9  X  10-'  mg/kg/day  and  exposure  of 
children  is  calculated  to  be  .1-0  x  10-* 
mg/kg/day. 

1.  Acute  exposure  and  risk.  For  the 
population  subgroup  of  concern  for 
acute  exposure  (Females  13+  Years 
Old),  the  MOE  is  calculated  at  260,000. 

ii.  Chronic  exposure  and  risk. 
Exposure  to  residues  of  fomesafen  in 
water  utilizes  1 .2%  of  the  RfD  for  adults 
and  4.0%  of  the  RfD  for  children. 

iii.  Cancer  risk.  Based  on  exposure 
levels  for  drinking  water,  as  given 
above,  the  estimate  of  cancer  risk  is  2.7 
X  10-^.  This  figure  is  an  overestimate,  as 
it  was  arrived  at  based  on  several  very 
conservative  assumptions.  Estimates 
used  were  calculated  based  on  data  from 
only  one  small  scale  study  conducted  in 
NC,  for  use  of  fomesafen  on  soybeans  at 
a  vulnerable  site.  This  represents  a 
worst  case  scenario,  so  is  not 
representative  of  the  "average" 
conditions  of  use.  Additionally,  there  is 
language  on  the  product  label  warning 
of  the  potential  of  fomesafen  to  leach  to 
ground  water  in  vulnerable  areas. 
Vulnerable  areas  in  this  case  refers  to 
areas  where  soils  are  permeable  (sand 
and  silt  loams)  and  the  water  table  is 
shallow.  The  majority  of  areas  of 
soybean  production,  and  potential  use 
of  fomesafen,  will  not  likely  be 
vulnerable  sites,  thus  the  data  used  from 
the  one  small  scale  study  greatly 
overestimates  lovely  which  could 
actually  occur.  Further,  it  is  assumed 
that  this  exaggerated  level  will  occur  in 
all  drinking  water  throughout  the  US, 
and  that  each  individual  consumes  2 
liters  of  drinking  water  per  day. 

3.  From  non-dietary  exposure. 
Fomesafen  is  not  ciirrendy  registered  for 


use  on  sites  that  would  be  expected  to 
result  in  non-dietary  (residential) 
exposure.  A  non-dietary  risk  assessment 
is  thus  not  appropriate  for  existing  uses 
of  fomesafen. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumidative 
efi^ects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presentiy  available. 

Althou^  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 


Federal  Regiater  /  Vol.  62,  No.  223  /  Wednesday,  November  19,  1997  /  Rules  and  Regulations  61643 


When  considering  structural 
similarities  vrith  other  chemicals,   ' 
fomesafen  Calls  into  the  class  of 
"biphenyl  ether"  chemical  compounds; 
this  means  that  this  group  of  chemicals 
have  structuial  similarities.  Including  a 
biphenyl  ether  group,  In  conunon.  This 
is  used  as  a  piece  of  supporting 
evidence  for  the  classification  of 
fomesafen  as  a  Group  C  carcinogen, 
since  other  chemicals  of  this  group 
(with  similar  structure)  have  been  found 
to  be  carcinogens.  However,  other 
Indications  of  the  carcinogenicity  of 
fomesafen  (i.e.,  increases  of  adenomas 
and  carcinomas  In  a  mouse  study, 
limited  evidence  of  mutagenic  effects) 
were  also  used  In  decldli^  this  cancer 
classification.  At  this  time,  the  Agency 
does  not  have  sufficient  understanding 
of  the  structural  relationship  to  the 
mechanism  of  toxicity  of  these 
chemicals  to  conclude  that  they  may  be 
combined  for  the  purposes  of 
conducting  a  risk  assessment  Although 
fomesafen  contains  some  chemical 
structiires  in  common  with  other 
chemicals  that  have  been  foimd  to  be 
carcinogens,  EPA  does  not  yet  fiilly 
imderstand  the  Implications  of  such  a 
relationship,  nor  how,  or  if,  these 
structures  relate  to  the  lexicological 
activity  of  the  chemical.  For  the 
purposes  of  this  tolerance  action, 
therefore,  EPA  has  not  assumed  that 
fomesafen  has  a  common  mechanism  of 
toxicity  with  other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  papulation  of 
concern  (Females  13-t-  Years  Old),  the 
calculated  aggregate  MOE  value  is 
23,000.  The  aggregate  MOE  is  the 
reciprocal  of  the  siun  of  the  reciprocal 
of  the  MOEs  for  food  (25,000)  and  water 
(260,000).  This  aggregate  MOE  does  not 
exceed  EPA's  level  of  concern  for  acute 
dietary  exposure. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assiunptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  fomesafen  from  food  will 
utilize  1.5%  (0.3%  for  food  and  1.2% 
for  water)  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  Non-Nursing  Infants, 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  hiunan  health. 
Despite  the  potential  for  exposiue  to 
fomesafen  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  die  RfD.  EPA  concludes 
that  there  Is  a  reasonable  certainty  that 


no  harm  will  result  from  aggr^ate 
exposure  to  fomesafen  residues. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Using  the  conservative  exposure 
assumptions  delcribed  above,  the  total 
dietary  (food  only)  cancer  risk  is 
estimated  at  9  x  10-^.  This  is  an 
overestimate,  as  not  all  of  the  snap  and 
dry  bean  crop  in  the  eastern  United 
States  will  be  treated  with  fomesafen. 
For  drinking  water,  the  estimate  of 
cancer  risk  is  2.7  x  10-^.  As  stated  above, 
this  figure  was  based  on  extremely 
conservative  assumptions,  and  thus  is 
an  overestimate;  taldng  this  Into 
consideration,  EPA  scientists  believe 
that  the  actual  aggregate  cancer  risk  will 
not  exceed  levels  of  concern. 


E.  Aggregate  Risks  and  Determination  of 
Safety  fm  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children.  I.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infonts  and  children  to  residues  of 
fomesafen,  EPA  considered  data  frnm 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
aitimals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  Infants  and 
children.  Margins  of  safety  are 
incorporated  Into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100-fold 
safety  factor  (usually  100  for  combined 
inter-  and  intra-species  variability)  and 
not  the  additional  tenfold  safety  factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  safety  factor. 


11.  Developmental  toxicity  studies.  In 
the  rat  developmental  toxicity  study,  the 
maternal  (systemic)  NOEL  was 
established  at  100  mg/kg/day,  based  on 
stained  fur  at  the  LOEL  of  200  mg/kg/ 
day.  The  fetal  (developmental)  NOEL 
was  7.5  mg/kg/day,  based  on  extra  ribs 
and  driayed  ossification  at  the  LOEL  of 
50  ms/kg/day. 

In  tne  rabbit  developmental  toxicity 
study,  the  maternal  (systemic)  NOEL 
was  established  at  10  mg/kg/day,  based 
on  mortality  and  stomach  lesions  at  the 
LOEL  of  40  mg/kg/day.  The  fetal 
(developmental)  NOEL  was  established 
at  40  mg/kg/day  (highest  dose  tested,  no 
effects  seen}.- 

lU.  Rejxoductive  toxicity  study.  In  the 
2-genention  reproductive  toxicity  study 
In  rats,  the  parental  (systemic)  NOEL 
was  12.5  mg/kg/day,  based  on  decreased 
body  weight  and  liver  necrosis  at  the 
LOEL  of  50  mg/kg/day.  The 
reproductive  and  developmental  (pup) 
NOELs  were  2.5  mg/kg/day,  based  on 
decreased  pup  body  weight  and  reduced 
litter  size  at  the  LOEL  of  12.5  mg/kg/ 
day. 

IV.  Pre-  and  post-natal  sensitivity. 
There  were  no  developmental  effects  in 
rabbits  at  the  highest  dose  tested,  even 
In  the  presence  of  maternal  toxicity. 
However,  based  on  the  developmental 
toxicity  study  In  rats,  developmental 
toxicity  (alterations  and  delays  in 
skeletal  ossification)  occurred  at  a  dose 
level  which  was  not  maternally  toxic, 
suggesting  a  special  sensitivity  to  the 
fetus  following  in-utero  exposure.  Based 
on  the  results  of  the  rat  developmental 
toxicity  study,  an  acute  dietary  risk 
assessment  was  conducted  forTemales 
13+  Years  Old.  The  MOE  of  23,000 
obtained  for  this  risk  assessment 
demonstrates  that  acute  developmental 
(pre-natal)  risks  are  low. 

V.  Conclusion.  Based  on  the  rat 
reproductive  toxicity  study  discussed 
above,  the  pup  LOEL  (decreased  body 
weight  and  reduced  litter  size)  occurred 
at  levels  below  the  maternal  NOEL  and 
demonstrates  post-natal  pup  toxicity 
unrelated  to  maternal  effects.  These 
results  are  suggestive  of  a  special 
sensitivity  for  infents  and  children 
following  post-natal  exposure. 
Therefore,  EPA  recommends  appl3fing 
an  extra  10-fold  uncertainty  (safety) 
factor  in  the  chronic  risk  analysis.  The 
low  percentage  of  the  RfD  occupied  by 
the  most  highly  exposed  child  subgroup 
(4.8%  of  die  RfiD;  48%  using  the  extra 
10-fold  fector)  demonstrates  that  post- 
natal risks  to  Infants  and  children  are  * 
low. 

2.  Acute  risk.  The  acute,  aggregate 
dietary  MOE  of  33,000  which  was 
calculated  for  females  13+  years  old, 
accounts  for  both  maternal  and  fetal 
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exposure.  The  large  aggregate  MOE 
calculated  for  feoaales  13-t-  years  old 
provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  to 
infants  and  children. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fomesafen 
from  food  and  water  utilizes  from  4.3% 
of  the  RfD  for  nursing  infants  up  to 
4.8%  of  the  RfD  for  non-nursing  infants. 
As  stated  previously,  the  results  from 
the  developmental  rat  study  suggest  a 
special  sensitivity- to  the  fetus  following 
in-utero  exposure;  and  results  from  the 
reproductive  rat  study  suggest  a  special 
sensitivity  for  infants  and  children 
following  post-natal  exposure. 
Therefore,  EPA  recommends  applying 
an  extra  10-fold  uncertainty  (safety) 
factor,  which  would  bring  the  exposures 
given  above  to  43%  and  48%  of  the  RfD, 
for  nursing  and  non-nursing  infants, 
respectively.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
The  low  percentage  of  the  RfD  occupied 
by  estimates  for  the  most  highly 
exposed  child  population  subgroup 
demonstrates  that  risks  to  infants  and 
children  are  below  EPA's  level  of 
concern.  Use  the  following  paragraph  or 
delete  and  insert  applicable  text,  and 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
in&nts  and  children  from  aggregate 
exposure  to  fomesafen  residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residues  in  plants 
and  animals  is  adequately  understood. 
The  residue  of  concern  is  fomesafen  per 
se.  Secondary  residues  in  meat,  milk, 
poultry,  and  eggs  are  not  expected,  since 
dry  b^ns  are  not  considered  a  livestock 
feed  commodity. 

B.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method 
(Method  GAM-RM-001/86)  is  available 
to  enforce  fomesafen  tolerances. 

C.  Magnitude  of  Residues 

Residues  of  fomesafen  are  not  likely 
to  exceed  0.05  ppm  in  or  on  dry  beans 
as  a  result  of  this  use.  No  animal  feed 
items  are  associated  with  this  use,  and 
therefore,  no  secondary  residues  in 
livestock  commodities  are  expected  to 
result. 

D.  International  Residue  Limits 

There  are  no  CXDDEX  or  Canadian 
maximum  residue  levels  established  for 


residues  of  fomesafen  in  or  on  dry 
beans.  A  Mexican  tolerance  of  0.01  ppm 
is  established  for  fomesafen  residues  in 
or  on  "beans." 

E.  Rotational  Crop  Restrictions 

The  fsderally  registered  label  for  the 
fomesafen  product  requested  under 
these  exemptions  carries  the  following 
rotational  crop  restrictions:  4  months  for 
small  grains;  10  months  for  com.  cotton, 
peanuts,  and  rice;  and  18  months  for  all 
other  crops,  particularly  sunflowers, 
sugar  beets,  and  sorghum.  Part  of  the 
use  restrictions  for  these  exemptions 
includes  that  all  applicable  restrictions 
on  the  federal  label  must  be  followed; 
this  includes  these  rotational  crop    ^ 
restrictions. 

VI.  Concluaion 

Therefore,  the  tolerance  is  established 
for  residues  of  fomesafen  in  dry  beans 
at  0.05  ppm. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modlHcation  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  20, 1998. 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 


material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediires  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiUiout  prior  notice. 

Vm.  Public  Docket  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300571J  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
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address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

K.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408(1)(6).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  &cecutive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitled  Protection  of  Children  from 


Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolraances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4. 1981  (46 
FR  24950),  and  was  provideid  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submisaion  to  Congress  and  the 
General  Accountiiig  OfBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 


Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
reqiiirements. 

Dated:  October  22. 1997. 


Acting  Director.  Registration  Division,  Office 
trfPettidde  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AndiorttT:  21  U.S.C.  346a  and  371. 

2.  In  §  180.433,  by  alphabetically 
inserting  the  following  item  into  the 
table  in  paragraph  (b)  to  read  as  follows: 


1180.433    Sodium saitof 
totarance  for  resMuea. 


(b) 


Parts  per  miUion 

comfDodny 

Expiration/Revocabon  Date 

•             •             * 
Beans,  dry  „ _ „ 

•                          •                          •                          • 

0.05 

10/31/98 

(FR  Doc.  97-30383  Filed  11-18-47;  8:45  ami 

MLLMQ  CODE  omo  BO  T 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  185 
[OPP-30047SA:  FRL-«746-6] 
RIN2070-AC78 

Hydroprene  Biochamlcal  Past  Control 
Agent;  Pasticida  Tolaranca 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 

summary:  This  rule  expands  the 
tolerance  for  residues  of  hydroprene, 
((S)-(Ethyl  (2£,4fi.7S)-3.7.11-trimethyl- 
2,4-odecadienoate)],  an  insect  growth 
regulator,  on  all  food  items  In  food- 
handling  establishments  to  include 


fierimeters  and  pantries,  and 
warehouses  to  the  list  of  permissible 
food  storage  sites  and  ultra  low  volume 
(ULV)  fogging  as  a  permissible  treatment 
method  under  certain  precautions  and 
conditions.  This  rule  also,  permits  the 
use  of  point  source  device  treatments 
providing  those  devices  do  not  come 
into  direct  contact  with  food 
preparation  siufaces  and  are  kept  a 
minlmiun  distance  of  3  feet  from 
exposed  foods.  This  rule  also  restricts 
the  tolerance  expression  to  residues  of 
l(S)-(Ethyl(2£,4£.7S)-3,7.11-trimethyl 
2.4-dodecadienoate)].  the  S-racemer  of 
hydroprene  since  the  i?-racemer  is  no 
longer  being  supported  in  reregistration. 
DATES:  This  regulation  is  effective 
November  19. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  20. 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number  (OPP-300475A1, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 


Agency,  Rm.  M3708,  401  M  St..  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300475A],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  SL,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2,  1921 
)efier|pn  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
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electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  electronic  objections  and  hearing 
requests  must  be  identified  by  the 
docket  number  (OPP-300475AI.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Copies  of  electronic  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  MfORMATIOH  CONTACT:  By 
mail:  Diana  Home,  c/o  Product  Manager 
(PM)  90,  Biopesticides  and  Pollution 
Prevention  Division  {7511W)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  EX:  20460.  Office  location, 
telephone  number  and  e-mail  address: 
Room  5-W42,  5th  Floor,  C^l,  2800 
Crystal  Drive,  Arlington,  VA  (703)  308- 
8367;  horne.diana@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  4,  1997  (62  FR 
30549)(FRL-5600-6)  EPA  issued  a 
proposal  to  amend  40  CFR  parts  180  and 
185  by  removing  §  185.3625  and  adding 
§  180.501,  and  by  adding  perimeters, 
pantries  and  warehouses  to  the  list  of 
permissible  food  storage  sites  and  ultra 
low  volimie  (ULV)  fogging  as  a 
permissible  treatment  method  under 
certain  precautions  and  conditions.  The 
Agency  is  also  permitting  the  use  of 
point  source  device  treatments 
providing  those  devices  do  not  come 
into  direct  contact  with  food 
preparation  surfaces  and  must  be  kept  a 
minimum  distance  of  3  feet  from 
exposed  foods.  The  Agency  also 
proposed  restricting  the  tolerance 
expression  to  residues  of  [(S)-(Ethyl 
(2£.4£,7S)-3.7,ll-trimethyl-2.4- 
dodecadienoate)].  the  S-racemer  of 
hydroprene.  The  /?-racemer  is  being 
removed  from  the  tolerance  expression 
since  Sandoz  Agro  Inc.,  the 
manufacturer,  is  supporting  only  the 
reregistration  of  (S)-hydroprene  and  no 
longer  manufacturers  the  R/S 
hydroprene  racemic  mixture. 

There  were  no  conunents  in  response 
to  this  proposed  rule.  The  data 
submitted  in  the  petition  and  other 
material  have  been  evaluated.      * 

Based  on  the  reasoning  and  findings 
set  forth  in  the  preamble  to  the 
proposed  rule,  40  CFR  part  180  is 
amended  as  set  forth  below. 


I.  Obiections.and  Hearing  Requests 

The  new  FFDCA  section  408(gJ 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d]  as  was  provided  in  the 
old  section  408  and  in  section  409. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  governs,  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  January  20,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  hearing  clerk,  at  the  address  given 
under  the  "ADDRESSES"  section  (40 
CFR  178.20).  A  copy  of  the  objections 
and/or  hearing  requests  filed  with  the 
hearing  clerk  should  be  submitted  to  the 
OPP  docket  for  this  rulemaking.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requester 
would,  if  established  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  maimer  sought  by  iha 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 


may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

n.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  (OPP- 
300475A]  (including  any  conunents  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocketOepainaiI.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

m.  Regulatory  Assessment 
Requirements 

This  action  finalizes  an  exemption 
bom  the  tolerance  requirement  under 
FFDCA  section  408(e).  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Plaiuiing  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
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58093,  October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 

Xn.  Siilniiiasion  to  Congress  and  the 
General  Accounting  OfiBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediire, 
Agricultural  commodities.  Food 
additive.  Pesticides  and  pests.  Reporting 
and  record  keeping  requirements. 

40  CFR  Part  185 

Environmental  protection,  Food 
additives.  Pesticides  and  pests 

Dated:  October  31, 1997. 

StepiMB  L.  Jokosoa, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AntlMwity:  21  U.S.C.  346a  and  348. 

b.  Section  180.501  is  added  to  read  as 
follows: 


}  180.501    Hydroprene;  tolerances  for 
reskfiM*. 

(a)  General.  A  tolerance  of  0.2  part  per 
million  is  established  for  residues  of 
hydroprene  ((S)-(Ethyl  (2E,4E,7S)- 
3,7,1  l-trimethyl-2,4-dodecadienoate)], 
(CAS  Reg.  No.  65733-18-8)  on  all  food 
items  in  food-handing  establishments  in 
accordance  with  the  following 
prescribed  conditions: 

(1)  Application  shall  be  limited  to 
spot,  crack  and  crevice,  perimeter  and 
ultra  low  volume  (ULV)  fogging 
treatment  in  food  storage  or  food- 
handling  establishments,  including 
warehouses,  food  service, 
manufacturing,  and  processing 
establishments  such  as  restaurants, 
cafeterias,  supermarkets,  bakeries, 
breweries,  dairies,  meat  slaughtering 
and  packing  plants,  and  canneries 
where  food  and  food  products  are  held, 
processed,  and  served:  Provided  that  the 
food  is  removed  or  covered  prior  to  such 
use,  and  food-processing  surfaces  are 
covered  during  treatment  or  thoroughly 
cleaned  before  using,  or  in  the  case  of 
point-source  device  treatments,  devices 
must  not  come  into  direct  contact  with 
food  preparation  surfaces  and  must  be 
in  a  minimum  distance  of  3  feet  from 
exposed  foods. 

(2)  To  assure  safe  use  of  the  insect 
growth  regulator,  the  label  and  labeling 
shall  conform  to  that  registered  by  the 
U.S.  Environmental  Protection  Agency, 
and  it  shall  be  used  in  accordance  with 
such  label  and  labeling. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Autfaoiitjr:  21  U.S.C.  346ff  and  348. 

§186.3825  [Removed] 

b.  Section  185.3625  is  removed. 

(FR  Doc.  97-30382  FUed  11-18-97:  8:45  am] 
BUJNQ  CODE  aSSO-SO-F 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

48  CFR  Part  383 

[Docket  No  R-lsq 

RIN  2133^816 

Determination  of  Fair  and  Reaaonable 
Guideline  Rates  for  ttie  Carriage  of 
Less-Than-Shipioad  Lots  of  Bulk  and 
Packaged  Preference  Cargoes  on  U.S.- 
Flag  Commercial  Uner  Vessels; 
Removal  of  Part 

AOENCY:  Maritime  Administration,  DOT. 
ACTKM:  Final  Rule. 

SUMMARY:  In  connection  with  the 
President's  Regulatory  Reinvention 
Initiative,  the  Maritime  Administration 
(MARAD),  after  having  initiated  a 
rulemaking  with  a  notice  of  proposed 
rule-making  (NPRM).  has  reviewed  the 
subject  regulations  at  46  CFR  part  383 
and  has  determined  to  withdraw  that 
rulemaking  and  remove  the  entire  part. 
Part  383  has  become  unnecessary  in 
view  of  the  decline  in  the  volume  of 
U.S.-flag  vessel  liner  service. 

DATES:  This  rule  is  effective  November 

21, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Michael  P.  Ferris,  Director,  Office  of 

Costs  and  Rates,  Telephone:  (202)  366- 

2324. 

SU>Pt^MENTARY  INFORMATION:  In 
administering  the  cargo  prefiBrence 
program  pursuant  to  the  Cargo 
Preference  Act  of  1954,  incorporated  in 
section  901(b),  Merchant  Marine  Act. 
1936,  as  amended  (46  App.  U.S.C. 
1241(b)),  MARAD  provides  guidriine 
rates  for  the  carriage  of  agricultural 
preference  cargoes  to  the  U.S. 
Department  of  Agriculture  (USDA)  and 
the  Agency  for  International 
Development  (AID)  ("sponsoring 
agencies")  for  bagged  and  packaged 
agrictdtiual  commodities  carried  on 
bulk  vessels.  The  methodology  for 
calculating  guideline  rates  is  stated  in 
regulations  at  46  CFR  part  382.  Those 
sponsoring  agencies  requested  that 
MARAD  extend  the  scope  of  its 
regulations  at  46  CFR  part  383  to 
provide  them  with  guideline  rates  for 
bagged  and  packaged  agricultural 
commodities  carried  on  liner  vessels  in 
less-than-shipload  lots.  Accordingly, 
MARAD  published  a  NPRM  (60  FR 
20069;  April  24,  1995)  proposing  to 
amend  its  regxilations  in  part  383  to 
provide  guideline  rates  for  bagged  or 
packaged  agricultural  commodities  in 
parcels  of  5,000  tons  and  greater  on 
vessels  in  liner  services. 
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After  careful  review  of  the 
methodology  that  was  proposed  in  the 
NPRM  and  the  comments  received  in 
response  to  that  methodology,  MARAD 
has  concluded  that  the  c\irrant  rule,  as 
well  as  the  amendments  that  it  proposed 
to  that  rule,  cannot  adequately  apply  to 
liner  vessels  the  methodology  usmI  in 
determining  guideline  rates  for  bulk 
vessels  due  to  the  fundamental 
difference  between  bulk  and  liner 
vessels.  xMARAO's  basic  assumption  that 
large  liner  cargo  parcels  take  on 
si^oificant  aspects  of  bulk  shipment  was 
not  supported  by  the  conunents.  Several 
commenters  pointed  out  that  even  when 
large  parcels  are  carried  to  the  same 
counby  or  area,  the  cargo  discharging  is 
typically  done  at  niimerous  ports  in  the 
region,  subjecting  the  liner  operators  to 
much  greater  risk  of  delays  than  bulk 
operators,  which  typically  unload  in 
one  or  two  ports.  In  addition,  voyages  in 
the  liner  preference  trades  typicsilly 
involve  multiple  shippers  and  receivers, 
each  with  their  own  shipment  terms. 
MARAD  believes  that  expansion  of  the 
scope  of  part  383,  which  addresses  less- 
than-shipload  lots  of  bulk  preference 
cargo  on  liner  vessels,  is  not  appropriate 
at  this  time  and  that  it  would  be  more 
fitting  to  remove  the  entire  part.  This 
conclusion  is  supported  by  the  fact  that 
the  rule  has  not  been  utilized  since 
1995.  and  that,  with  the  sharp  decline 
in  the  number  of  U.S.-flag  general  cargo 
vessels  operating  in  liner  services,  it  is 
very  unlikely  that  any  future  preference 
cargoes  will  fall  within  the  purview  of 
the  regulations  contained  therein.  In  the 
absence  of  a  regulation,  MARAD  can 
make  an  ad  hoc  determination,  if  such 
a  shipment  is  made  in  the  future,  under 
its  general  authority  to  administer  the 
cargo  preference  laws  of  the  United 
States. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review);  Department  of 
Transportation  (DOT)  Regulatory 
Policies  Procedures;  Pub.  L  104-121. 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979).  It  is  not 
considered  to  be  an  economically 
significant  regulatory  action  under 
section  3(f)  of  E.O.  12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities.  It 


is  not  considered  to  be  a  significant  rule 
under  the  Department's  Regulatory 
Policies  and  Procedures. 

MARAD  has  determined  that  this 
rulemaking  presents  no  substantive 
issue  which  it  could  reasonably  expect 
would  produce  meaningful  public 
comment  since  it  is  merely  removing  a 
rule  that  is  obsolete,  the  retention  of 
which  could  serve  no  useful  purpose. 
Accordingly,  pursuant  to  5  U.S.C.  553 
(c)  and  (d),  the  Administrative 
Procedure  Act,  MARAD  finds  that  good 
cause  exists  to  publish  this  as  a  final 
rule,  without  opportiuiity  for  public 
comment,  and  to  make  it  effective  in 
less  than  thirty  days  after  the  date  of 
publication. 

This  rule  has  not  been  reviewed  by 
the  Office  Management  and  Budget 
under  Executive  Order  12866. 

Federalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  it  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
since  MARAD  has  historically 
calculated  guidline  rates  for  only  three 
operators  in  the  liner  trade. 

Environmental  Asse— ement 

The  Maritime  Administration  has 
considered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  reporting 
requirement  that  is  subject  to  OMB 
approval  under  5  CFR  part  1320, 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

This  rule  does  not  impose  any 
unfunded  mandates  or  requirements 
that  will  have  an  impact  on  the  quality 
of  the  human  environment. 

List  of  Subjects  in  46  CFR  part  383 

Agricultural  commodities.  Cargo 
vessels.  Government  procurement. 
Grant  programs — foreign  relations.  Loan 
programs — foreign  relations.  Water 
transportation. 

Accordingly,  46  CFR  part  383  is 
hereby  removed  and  reserved. 


By  Order  of  the  Acting  Maritime 
Admittistrator. 

Dated:  November  14, 1997. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc  97-30370  Filed  11-18-97:  8:45  am] 
BIUJNG  CODE  4S10-S1-P 

FEDERAL  MARITIME  COMMISSION 

46  CFR  Pari  586 

pocket  No.  96-20] 

Port  Restrictions  and  Requiraments  in 
the  United  States/Japan  Trade 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  suspension  of 
effectiveness. 

SUMMARY:  The  Federal  Maritime 
Commission  is  suspending  the 
effectiveness  of  its  final  rule  assessing 
fees  on  liner  vessels  operated  by 
Japanese  carriers,  in  light  of  agreements 
reached  between  the  United  States 
Government  and  the  Government  of 
Japan,  and  among  affected  commercial 
parties  and  the  Government  of  Japan, 
addressing  restrictive  and  unfavorable 
conditions  affecting  U.S.  shipping  in 
Japanese  ports. 

DATES:  Effective  November  13. 1997,  46 
CFR  586.2  as  published  at  62  FR  9696. 
March  4,  1997.  and  amended  at  62  FR 
18532,  April  16,  1997,  is  suspended. 
ADDRESSES:  Filings  and  requests  for 
publicly  available  information  should 
be  addressed  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C.  20573,  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Panebianco,  General  Counsel, 
Federal  Maritime  Commission.  800 
North  Capitol  Street.  N.W..  Washington, 
D.C.  20573,  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  On 
February  26,  1997  (62  FR  9696,  March 
4, 1997),  the  Commission  issued  a  final 
rule  pursuant  to  section  19(1  )(b)  of  the 
Merchant  Marine  Act,  1920,  46  U.S.C. 
app.  876(1  )(b).  to  assess  per-voyage  fees 
on  Japanese  liner  carriers,  in  response  to 
unfavorable  conditions  facing  U.S. 
shipping  in  Japanese  ports.  On  April  13, 
1997  (62  FR  18533.  April  16,  1997),  the 
Commission  postponed  the  effective 
date  of  the  final  rule  (originally  set  for 
April  14,  1997)  until  September  4, 1997, 
to  allow  the  Government  of  Japan  and 
affected  parties  further  opportunity  to 
craft  appropriate  plans  for  addressing 
the  unfavorable  conditions  identified  in 
the  final  rule.  On  September  4.  1997.  the 
Commission,  having  been  presented 
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with  no  evidence  of  meaningful  reforms 
to  Japanese  p<»t  conditions,  took  no 
action  to  prevent  the  rule  from 
becoming  e£Eactive. 

Over  the  last  several  months,  and 
particidarly  in  recent  weeks,  U.S.  and 
Japanese  Government  negotiators  have 
worked  assiduously  to  craft  agreements 
and  reform  plans  to  remedy  the 
unfavorable  conditions  that  prompted 
the  Commission's  final  rule.  On  October 
27, 1997,  it  came  to  the  Commission's 
attention  that  these  n^otiaton  had 
come  to  terms  on  certain  docimients 
which,  upon  ratification,  would 
constitute  a  comprehensive  agreement 
to  reform  Japanese  port  practices.  Based 
on  this  positive  development,  the 
Commission  entered  into  a  consent 
order  with  the  Japanese  shipping  lines, 
accepting  a  compromise  payment  of 
$1.5  million  in  fiill  satisfaction  of  the  $4 
million  owed  (and  overdue)  for  the 
month  of  September,  and  agreed  to  take 
no  further  action  in  this  matter  while 
the  ratification  of  the  agreements  were 
pendU». 

On  November  10, 1997,  Chairman 
Creel  received  a  letter  from  Under 
Secretary  of  State  for  Economic, 
Business,  and  Agricultural  Affairs  Sttiart 
E.  Eizenstat  and  Acting  Maritime 
Administrator  John  Graykowski, 
conveying  final  signed  copies  of 
correspondence  between  Secretary  of 
State  Madeleine  K.  Albright  and 
Ambassador  Kimihiko  Salto  reflecting 
the  arrangements  reached  by  the  U.S. 
and  Japan  delegations  during  the  talks. 
Mr.  Eizenstat  and  Mr.  Graykowski  stated 
that  "this  package  represents  a 
reasonable  basis  to  recommend  that  the 
Commission  compromise  all  the 
remaining  assessments  under  Docket 
No.  96-20  for  October  and  November 
and  suspend  further  assessments  and 
the  requirement  for  Japanese  carriers  to 
report  further  vessel  calls."  Attached  to 
Ambassador  Saito's  letter  were  copies  of 
two  agreements  among  the  Government 
of  Japan  and  commercial  interests 
regarding  the  system  of  prior 
constiltation. 

The  Commission  is  persuaded  that  the 
arrangements  reflected  in  these 
documents  represent  a  significant  step 
in  the  process  of  remedying  unfavorable 
Japanese  port  conditions.  While  the 
Commission's  lUtimate  concern  is  the 
improvement  of  actual  shoreside 
practices  and  policies,  in  this  case — 
where  the  issues  are  complex  and  the 
affected  interests  are  several — the 
crafting  and  achievement  of  consensus 
on  workable  reform  plans  is  a  vital  and 
commendable  part  of  the  process.  The 
agreed-upon  plans  address  in  substance 
all  of  the  unfavorable  conditions 
identified  in  the  Commission's  final 


rule,  covering  both  the  issues  of 
licensing  of  port  transportation  business 
operations  and  the  system  of  prior 
consultation.  With  regard  to  the  latter, 
relevant  parties  have  agreed  on  reform 
of  the  existing  system  and  the  creation 
of  an  alternative  process  of  prior 
consultations.  We  expect  that  these 
changes,  when  fully  implemented,  %vill 
remedy  those  unfavorable  conditions 
identified  in  the  final  rule. 

Accordingly,  the  Commission  is  now 
suspending  the  effectiveness  of  the  final 
rule.  This  action  has  the  effact  of 
ceasing  both  the  assessment  of  fees  on 
Japanese  caniers  and  the  requirement 
that  they  report  vessel  calls. 

The  Commission  expects  that  it  will 
collect  information  pmiodically  in  the 
normal  course  to  remain  apprised  of 
changes  in  port  conditions  resulting 
frx>m  implementation  of  the  Agreements. 
However,  we  would  note  that  the 
arrangements  reached  by  U.S.  and 
Japanese  negotiators  include  provisions 
for  consultation.  It  is  our  hope  that, 
should  any  disputes  or  problems  arise 
in  the  implementation  of  these 
agreements,  they  can  appropriately  be 
addressed  through  diplomatic  and 
consultative  mechanisms.  To  encoiuage, 
such  a  process,  if  a  complaint  relating 
to  matters  contained  in  this  docket  is 
lodged  with  the  Commission  at  any  time 
by  interested  persons,  the  Commission 
immediately  will  notify  the  Secretary  of 
State  of  such  complaint,  and  will 
request  the  Secretary  of  State  to  seek 
resolution  of  the  outstanding  matters 
through  diplomatic  channels.  At  the 
same  time,  however,  the  Commission 
retains  its  authority  to  take  further 
action,  should  it  become  necessary  to  do 
so. 

Therefore,  it  is  ordered,  That  46  CFR 
588.2  as  published  March  4, 1997  (62 
FR  9696),  and  amended  by  the 
Commission  April  16,  1997  (62  FR 
18532)  is  hereby  suspended. 

By  the  Commission. 
Joseph  C  Polking. 

Secretary. 

[FR  Doc.  97-30277  Filed  11-18-97;  8:45  am] 
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47  CFR  Part  68 

[CO  Doclwl  No.  96-28;  FCC  97-270] 

Connection  of  Customer-Provided 
Terminal  Equipment  to  the  Telephone 
Network 

AGENCY:  Federal  Commimicatioiu 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  On  August  22, 1997,  the 
Commission  released  a  report  and  order 
adopting  final  rules  to  amend  the 
Commissions  rules,  which  govern  the 
terms  and  conditions  under  which 
customer-provided  terminal  equipment 
may  be  connected  to  the  telephone 
network  without  causing  hann  to  the 
public  switched  network.  As  a  result  of 
tha-amendments.  manufacturers  will  be 
able  to  test  terminal  equipment  for 
compliance  with  a  single,  consistent  set 
of  technical  standards  accepted  in  both 
the  United  States  and  CanadB  The 
harmonization  of  terminal  attachment 
rules  in  the  United  States  and  Canada 
Mrill  be  a  model  for  our  harmonization 
effi)rta  with  other  countries. 
EFFECTIVE  DATE:  April  20, 1998. 

FOR  FURTHER  l#0RMAT10N  CONTACT: 

Technical  Information:  William 
VonAlven,  (202)  418-2342  or  email  at 
wvonalenMcc.gov. 

Legal  Information:  Marian  Gordon, 
(202)  418-2320  or  email  at 
mgordonOfcc.gov.  The  address  for  both 
is:  Network  S^vices  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street,  NW,  Suite  235,  Washii^n,  DC 
20054.  The  fax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  416- 
0484. 

SUPPLaCNTARY  INFORMATION: 

L  Introduction 

1.  In  this  Report  and  Order  {"Order"), 
we  adopt  final  rules  to  amend  part  68 
of  the  Commission's  rules,  which 
governs  the  terms  and  conditions  under 
which  customer-provided  terminal 
equipment  may  be  connected  to  the 
telephone  network  without  causing 
harm  to  the  network.*  The  amendments 
we  adopt  herein  are  designed  to 
harmonize  United  States  and  Canadian  ' 
requirements  governing  connection  of 
terminal  equipment'to  the  public 
switched  network  ("PSN")  and  to 
promote  barrier-free  trade  between 
Canada  and  the  United  States,  in 
keeping  with  the  spirit  of  the  North 
American  Free  Trade  Agreement 


>  See  47  CFR  part  6S.  For  a  history  of  part  68.  see 
Proposals  for  New  or  Revised  Classes  of  Interstate 
and  Foreign  Message  Toll  Telephone  Service 
("MTS")  and  Wide  Area  Telephone  Service 
("WATS"):  Revision  of  part  6S  of  the  Conunisstoo's 
rules  to  Specify  Standard  Plug*  and  lacks  for  the 
Connection  of  Telephone  Equipment  to  the 
Nationwide  Telephone  Network.;  and  Amendment 
of  Part  68  of  the  Commission's  rules  (Telephone 
Equipment  Registration)  to  Specify  Standards  for 
and  Means  of  Connection  of  Telephone  Equipment 
to  Lamp  and/or  Annunciator  Functions  of  Systems. 
Memorandum  Opinion  and  Order,  70  FCC  2d  ISOO 
(1979).  45  FR  20S41.  Mar.  31. 1980. 
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{"NAFTA").*  As  a  result  of  these 
amendments  to  part  68,  manufacturers 
in  one  country  will  be  able  to  diesign 
and  test  terminal  equipment  to  comply 
with  a  single,  coa^istent  set  of  technical 
standards  accepted  in  both  the  United 
States  and  Canada. 


1.  On  March  9. 1995,  the 
Telecommunications  Industry 
Association  ("TIA")  filed  a  Petition  f5r 
Rulemaking  ("Petition")  to  amend 
§§68.300-68.318  and  portions  of  §68.2 
of  the  Commission's  rules  to  harmonize 
United  States  network  protection 
standards  and  corresponding  Canadian 
CS-03  certification  regulations.  Subpart 
D  of  part  68,  which  includes  §§68.300 
throiigh  68.318,  addresses  "Conditions 
fior  Registration,"  including 
requirements  for  environmental 
simulation  (simulation  "mimics" 
stresses  that  terminal  equipment 
undergoes  in  shipment  and  handling 
that  could  potentially  damage  it), 
leakage  ctirrent  limitations,  hazardous 
vohage  limitation,  signal  power 
limitations,  longitudinal  balmce 
limitations,  on  hook  impedance 
limitations,  billing  protection,  and 
hearing  aid  compatibility  Section  66.2 
addresses  the  scope  of  the  Coaunission's 
niias  for  terminal  attachment 

2.  TIA  is  a  national  trade  association 
with  more  than  570  member  companies 
engaged  in  the  manu£actiire,  sale  and 
distribution  of  telecommunications 
equipment  including  terminal 
equipaoent.  TIA's  Petition  is  the 
culmination  of  four  years  of  technical 
effort  by  United  States  and  Canadian 
industry.  In  September,  1990,  TIA's 
Engineering  Subcommittee  TR-41, 
sponsored  by  its  User  Premises 
Equipment  Division,  proposed  a  project 
to  "address  differences"  between 
Canadian  and  United  States  terminal 
attachment  rules.'  The  Subcommittee 


'  kk  CmaAa,  caftification  imwnt  tba  right  to  attack 
termioai  equipment  to  the  PSN.  Certification 
requires  suboiisuon  of  an  application  that  tncludaa 
•  lackalcal  daacription  of  the  equipment  and  a 
mmtmnmtmt  report  tfaowing  compliance  with  CS- 
03,  the  Canadian  tarminaJ  attachment  standard. 
Canadian  requirements  for  lerminai  attachment  are 
iMoed  by  Industry  Canada  ("IC").  Under  the 
4iMction  of  IC.  the  Terminal  Attachneot  Program 
Adriaerjr  Committee  ("TAP AC),  a  government  and 
iarfurtiy  advisory  committee,  reviews  and 

)  Is  a^pment  certificatioa 

1  its  terminal  attach—t 
rule*  (CS-03  ftandards)  to  harmonize  Canadian 
standards  for  taisiaal  equipment  with  those  set 
iHth  in  part  68  on  August  14.  IMS  Canada 
Camne.  part  I.  )une  IS,  1996.  Notice  No.  SMSE- 

oes-as. 

'TIA's  technical  work  is  conducted  through  its 

-ing  Committees,  which  develop,  maintain, 
I  publish  voluntary  standards  and  technical 

cooperatively  with  aiHtan  of  tha  i 


created  a  joint  working  group  co-chaired 
by  representatives  from  the  United 
Stales  and  Canada  to  develop  a 
harmooized  set  of  rules  to  comply  with 
both  countries'  requirements  for 
terminal  attachment.* 

3.  In  February  1996,  in  response  to 
TIA's  PetitioB  and  commeBts  received 
OB  the  petition,  the  Commission  issued 
a  Notice  of  Proposed  Rulemaking 
(NPRM)  proposing  to  amend  Part  68  to 
harmonize  United  States  and  Cwiadian 
requirsBaents  for  connection  to  the 
PSN.^  In  the  NPMM.  the  Commission 
tentatively  concluded  that  the  amended 
rules  would  promote  barrier-free  trade 
between  the  United  States  and  Canada 
by  eliminating  unnecessary  diSerences 
in  terminal  attachment  requirements." 
We  tentatively  concluded  that  the 
amended  rules  would  be  consistent  with 
the  spirit  of  NAFTA,  and  might  become 
a  guide  for  haimonization  efforts  with 
other  countries.^  Furthennore,  we 
tentatively  concluded  that  the  aaiended 
rules  woidd  create  a  more  competitive 
equipment  marketpleos,  resuklBg  in 
lower  costs  for  equipment,  thereby 
benefitting  United  States  and  Canadian 
coBSumera.  We  also  stated  that  the 
proposed  rules  were  conaisteBt  with  our 
commitment  to  ensure  that  customers 
and  manufacturers  can  connect  terminal 
equipment  to  the  telephone  network 
without  causing  harm  to  the  network.* 
Finally,  we  tentatively  concluded  that 
the  Commission  must  retain  ultimate 
responsibility  for  part  68  functions,  but 
should  rely  on  standards  bodies 
whenever  possible  to  resolve  complex 


National  Standards  Institute  ("ANSI"),  as  well  as 
international  standards  bodies  outside  the  United 
Stales,  to  harmonize  telecommunications 
equipment  standards  to  avoid  duplicating 
standardizatioa-  work  already  successfully 
completed.  TLA'i  stated  trade  policy  goals  include 
"removal  of  barriers  to  market  access,  full 
participation  of  United  State*  govemm«nt  and 
industry  in  the  standards-setting  process 
worldwide,  and  achievement  of  a  minimum  level  of 
standards  required  to  ensure  interoperability  and 
proper  function  of  the  international  network."  See 
TIA  Petition  at  2. 

*  According  to  TIA.  a  wrida  raaga  of  intaraat 
groups  in  the  United  States  and  Canada  were 
represented  including  carriera,  manubcturers, 
laboratories,  consultants  and  government 
personnel. 

•See  Public  Notice,  "Pleading  Cycle  Establishad 
for  Comments  on  TIA's  Petition  for  Rulemaking  to 
Afloend  part  ftS,  Subpart  D".  IS  FCC  Red  4548 
(March  27.  1 995):  A  mwndmant  of  Part  68  of  the 
Commission's  Rules,  Notice  ofPropoted 
HuJemaking,  11  FOC  Red  13282  (1996),  61  FR 
15441.  Apr.  8.  1996,  Erratum.  (Mar  29.  1996] 
("NPRM").  Saveo  parties  filed  comments  in 
response  to  the  SPHM.  On  April  16, 1996,  one  party 
filed  reply  comments. 

•NPflM  11  FCX:  Red  at  I32SS. 

'  Id.  The  rule*  are  consistent  with  the  aims  of  the 
World  Trade  Organization,  which  like  NAFTA,  seek 
to  reduce  trade  barriers  in  order  to  promote 
competition. 

•W. 


technical  matters.  We  sought  conwient 
on  these  tentative  conclosions.* 

HL  DiinnriiB 

A.  Technical  Amendaiento 

4.  Positions  of  the  Parties.  There  is 
unanimity  of  opinion  amoog 
commenters  that  harmoBiaation  of  part 
68  and  CS-03  will  buMfit  tamuBal 
equipment  manufacturers  as  well  as  the 
telecommunications  industry.  Thne 
were  no  oppositions  to  aay  of  the 
proposed  rules.  NoitkMB  Telecom 
("Nortel"),  for  example,  supports  the 
Commission's  propoBal  and  suggests 
that  haimonization  of  terJiniral 
requirements  for  attachment  at  tarminal 
equipment  to  the  PSN  will  facilitate 
trade  between  the  United  States  and 
Canada  because  maouiacturers  will 
need  to  design  and  test  to  only  one  set 
of  common  standards.^**  Lucent  agrees 
that  the  amendnaent  of  part  68  will 
result  in  commercial  advantages.** 
NYNEX  aifues  that,  under  the  proposed 
rules,  a  da  )bcto  barrier  to  trade  that  was 
inconsistent  with  NAFTA  will  be 
•iiminatad.*^  Ameritach  says  that  the 
proposed  rules  are  an  example  of  how 
"Am  govenunaBt  and  iaduatiy  can 
achieve  agreemeat  writhout  the  need  for 
additional  legolatioB."  » 

5.  TIA  and  Sprint  pcopose  aditwial 
corrections  to  the  part  68  rules  in 
attachments  to  eat^  of  their 
comments.  ^*  Addittonally,  Sprint 
aigues  that  the  Coauussion  should  add 
any  tariffed  data  rates.  i.e..  all  speeds  of 
data  communications  that  telephone 
companies  agree  to  provide  to  the 
public  for  a  raquested  service,  to  the 
amendments  to  part  68.*'  More 
specifically.  Sfnint  states  that  38.4  kbps 
is  an  exist^  "Tl  subrate  service  and  as 
such  "qualifies  for  protection  in 
accordance  with  the  purpose  of  the  part 
68  rules."** 

6.  Discussion.  Baaed  on  the  record,  we 
amend  part  68  to  harmonize  it  with 
Canada's  CS-03  and  suaamarize  our 
amendments  as  follows.  Section  68.302 
is  designed  to  protect  the  network  from 
harm  by  ensuring  that,  despite  being 
subject  to  environmental  stresses, 
teiminai  equipment  will  continue  to 
comply  with  part  68  and  not  harm  the 


at  1;  •••  mho  VariFooe 


•W. 

»Nortol< 
CoNuneotsat  1. 

>>  Lucent  CoouBeots  at  2. 

>*  NYNEX  Comments  at  2. 

"  Ameritech  Comments  at  1;  me  abb  Varifone 
Comments  at  1. 

■*  Sprint  Comments  at  1 ;  TIA  Comments  at  2. 

"  Sprint  Comments  at  3. 

■'Sprint  requests  that  the  valid  tariffed  data  nte 
of  38.4  kbps  be  included  in  §68.308(h)(l)(i).  Table 
68.30e(c).  and  Table  68.310(b).  NPRM.  11  FOC  Red 
at  13241-42, 13431,  61  FR  15441,  Apr.  8,  1996. 


Federal  RegMter  /  Vol.  62,  No.  223  /  Wednesday,  November  19.  1997  /  Rules  and  Regulations  61651 


network.  Amended  §  68.302  deletes 
vibration,  temperature,  and  humidity 
stresses  from  part  68.  and  applies 
mechanical  shock  stresses  only  to 
equipment  that  might  be  affected  by 
such  stress.  We  delete  these  stresses 
because  experience  has  shown,  and  the 
record  supports,  that  they  are 
unnecessary  given  the  technological 
evolution  in  telecom  equipment  from  an 
arrangement  of  discrete  electronic 
components  to  solid  state  circuitry. 
Over  the  past  ten  years,  failures  during 
part  68  registration  testing  involving 
these  stresses  is  negligible.  The  benefits 
of  streamlining  our  r^ulations  in  this 
regard  far  outweigh  any  possible  harm 
to  the  network  created  by  these  stresses. 
In  addition,  as  the  result  of  industry 
coordination,  we  are  including  a  new 
Type  B  surge  test  to  better  assure 
operability  of  customer  premises 
equipment  during  lishtning  storms. 

7.  Section  68.304  leakage  current 
limitations  ensure  that  telephone 
connections  are  adequately  insulated 
against  hazards  to  telephone  company 
(>ersonneI  caused  by  voltages  within  the 
equipment  itself  or  as  a  result  of 
accidental  contact  with  commercial 
power  sources.  Previously,  §68.304 
required  testing  using  a  60  Hertz  test 
voltage.  Amended  §  68.304  changes  the 
60  Hertz  standard  to  either  50  or  60 
Hertz  to  harmonize  with  international 
frequencies  used  for  this  purpose  and 
with  Underwriters  Laboratories  and 
Canadian  Standards  Association 
insulation  standards. 

8.  Section  68.306  imposes  "fail  safe" 
requirements  on  hazardous  voltage. 
These  limits  are  generally  used 
throughout  the  telephone  industry  as 
voltage  limitations  below  which  special 
protection  of  telephone  craft  personnel 
is  not  required.  Equipment  must  be 
designed  to  avoid  creating  voltages 
exceeding  these  limits  under  normal 
op>eration.  We  amend  this  section  to 
delete  hazardous  voltage  requirements 
for  Message  Registration  ("MR")  and 
Automatic  Identification  of  Outward 
Dialing  ("AIOD")  because  these  types  of 
technology  are  no  longer  in  use.''  In 
addition,  this  Order  changes  the  current 
voltage  limitation  from  80  to  60  volts  to 
harmonize  it  with  international  safety 
standards. 

9.  The  signal  power  limitations  of 
§  68.308  are  designed  to  protect  the 
network  bom  interference  caused  by 


excessive  signal  power.  We  update  this 
section  by  revising  the  "Through  Gain" 
Table  to  reflect  services  such  as 
Integrated  Services  Digital  Network 
("ISDN")  and  to  delete  references  to  the 
4-wire  Conventional  Termination  Set 
interface.*"  We  also  expand  subrate 
digital  channel  rates  to  include  all  rates 
presently  used  by  industry,  and  adopt 
the  ANSI  Tl  standard  to  replace  the 
standard  in  the  previous  rules.*'  Section 
68.308  also  protects  the  network  from 
harm  by  addressing  crosstalk 
interference.  We  reword  this  section  for 
clarity  and  rename  this  section 
"Transverse  Balance  Limitations"  to 
harmonize  it  with  internationally 
recognized  Institute  of  Electrical  and 
Electronic  Engineers'  ("IEEE") 
terminology. 

10.  Section  68.312  addresses  the 
impedance  (i.e.,  the  resistance  a  circuit 
oners  to  alternating  current)  that  must 
be  maintained  on  a  telephone  line.  The 
amended  rules  reorganize  and  reword 
this  section  for  clarity.  Specifically,  the 
amended  rules  reduce  the  categories  of 
ringer  types.  We  also  delete  those 
sections  addressing  message  registration 
because  this  technology  is  no  longer  in 
use. 

11.  Section  68.314  ensures  that 
transmission  of  signals  in  the  network 
does  not  interfere  with  proper  operation 
of  network  billing  equipment.  The 
amendments  to  this  section  include 
rewording  the  section  for  clarity  and 
deleting  operating  requirements  for 
AIOD  because  the  technology  has  been 
replaced.  We  also  add  a  new  section  to 
clarify  reverse  battery  billing  (a  type  of 
loop  signaling)  requirements.  Section 
68.316  Hearing  Aid  Compatibility 
requirements  are  not  amended  by  this 
Order.  Furthermore,  we  delete  reference 
to  1.544  Mbps  digital  "keep-alive" 
requirements  from  §  68.318  because 
they  are  no  longer  in  effect.^o  Finally. 
we  amend  definitions  in  §  68.3.  For 
example,  we  delete  references  to  MR 
and  AIOD  equipment,  but  clarify  that 
any  MR  and  AIOD  equipment  that 
remains  connected  to  the  network  may 


"Message  Registration  ("MR")  was  a  specific 
traffic  recording  system  provided  by  certain  older 
types  of  telephone  systems.  Automatic 
Identification  of  Outward  Dialing  ("AIOD")  was  a 
private  branch  exchange  (PBX)  service  feature  that 
identified  the  calling  line  on  calls  directed  to  a 
public  switched  telephone  network  for  automatic 
message  accounting  recording  purposes. 


>*Tbe  Through  Gain  Table  shows  the  maximum 
net  amplification  permitted  in  multiport  systems 
between  ports.  The  4-wire  Conventional 
Terminating  Set  interface  was  an  older  technology 
used  for  connection  of  customer  provided 
equipment  to  analog  voiceband  private  line 
services. 

>*  Subrate  digital  chaimei  rates  previously  used 
by  the  industry  ranged  from  2.4  to  64  kilobit*/ 
second  (kbps). 

^Keep-alive  refers  to  constantly  present  direct 
current  voltage  formally  provided  from  the  central 
office.  Section  68.318  previously  stated  that  "(u)ntil 
December  18, 1989,  terminal  equipment  connecting 
to  1.544  Mbps  services  shall  contain  circuitry  that 
assures  continuity  of  output  signaL" 


continue  to  be  used  under  the 
provisions  of  §  68.2. 

12.  The  record  supports  our  tentative 
conclusion  that  amendment  of  part  68 
as  described  above  should  lower  the 
price  consumers  pay  for  terminal 
equipment  by  facilitating  greater 
efficiencies  in  the  manufocturing  and 
testing  of  terminal  equipment.  Under 
the  amended  rules,  the  technical 
requirements  of  part  68  and  CS-03 
would  be  harmonized  so  that  a 
manufacturer  in  one  country  can  design 
and  test  terminal  equipment  to  a  single, 
consistent  set  of  technical  standards 
accepted  in  both  the  United  States  or 
Canada.  We  conclude  that  these 
efficiencies  will  lead  to  an  even  mora 
competitive  market  for  terminal 
equipment  than  currenUy  exists, 
resulting  in  lower  costs  for  equipment, 
thus  benefitting  United  States  and 
Canadian  consiuners. 

13.  Moreover,  as  commenters 
recognize,  the  amendments  to  part  68 
reconcile  differences  in  standards  and 
testing  consistent  with  NAFTA. 
CurrenUy,  terminal  equipment 
manufactured  for  use  in  the  United 
States  must  meet  the  technical 
requirements  of  part  68.  Similarly, 
terminal  equipmeDt  manufactured  for 
use  in  Canada  must  comply  with  the 
technical  requirements  contained  in 
CS-03.  Each  coimtry's  respective 
technical  requirements  have  differed 
sufficienUy  that  tenninal  equipment 
complying  with  one  set  of  regulations 
would  not  necessarily  comply  with  the 
technical  requirements  of  the  other 
country.  These  differences,  as  NYNEX 
correctly  states,  have  created 
unreasonable  burdens  on  manu&cturers 
and  are  a  de  facto  barrier  to  trade 
inconsistent  with  the  goals  of  NAFTA. 
By  reconciling  differences  in  standards 
and  testing,  harmonization  promotes  the 
goals  of  NAFTA. 21  Furthermore,  the 
record  supports  our  tentative  conclusion 
that,  as  amended,  the  rules  remain 
consistent  with  the  Commission's 
longstanding  commitment  to  ensure  that 
no  public  harm  results  from  attachment 
of  private  equipment  to  the  PSN.  The 
record  is  unanimous  that  the  amended 


"  At  a  February  1997  meeting  of  the 
Telecommunicatioiu  Standards  Subcommittee 
("TSSC"),  Mexico  agreed  to  a  "Minimal"  set  of 
network  protection  standards  pursuant  to  NAFTA 
Article  1304-1  (with  minor  exceptions  to 
accommodate  national  deviations  in  networks) 
consistent  with  our  initiative  here  to  harmonize 
United  States  and  Canadian  network  protection 
standards.  The  TSSC  was  established  under  NAFTA 
(Article  913)  to  creat  a  work  plan  for  "making 
compatible  the  standards-related  measure*  for 
authorized  equipment."  It  is  comprised  of  officials 
from  NAFTA  member  countries. 
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rules  in  no  way  diminish  network 
protection. 

14.  Finally,  we  have  reviewed  the 
editorial  corrections  proposed  by  TIA 
and  Sprint  and  find  that  they  clarify  our 
rules.  For  this  reason,  our  final  rules 
incorporate  these  suggested  changes.  In 
addition,  we  have  added  the  tariffed 
data  rate  that  Sprint  suggests  to  our 
rules.  While  we  decline  to  require  that 
all  tariffed  rates  be  included,  we  agree 
that  the  specific  tariffed  rate  Sprint 
suggests  ^ould  be  included  to  cover  its 
currently  available  service. 

B.  Grandfathering  Provision 

15.  Positions  of  the  Parties.  Lucent 
argues  that  the  Conunission  should 
amend  §68.2(j)  to  "provide 
grandfathering  for  existing  equipment, 
in  order  to  avoid  any  requirement  to  re- 
register all  the  equipment  that  has 
already  been  registered  under  current 
rules."  ^*  Lucent  argues  that  a 
grandfathering  provision  is  necessary  to 
avoid  re-registration  of  products  that  are 
already  registered  under  ciurent  ndes, 
are  in  use.  and  do  not  cause  harm  to  the 
network.  Several  of  the  commenters  add 
that  re-registration  of  these  products 
would  impose  substantial  expense 
without  yielding  any  benefits.  We  note 
that  no  party  has  objected  to  a 
grandfathering  provision. 

16.  Discussion.  We  are  persuaded  by 
commenters  that  there  would  be  no 
benefit  to  requiring  the  re-registration  of 
equipment  already  in  use  and  shown 
not  to  cause  harm  to  the  network.  We 
therefore  adopt  a  grandfathering 
provision. 23  The  new  rule  68.2(j)  reads 
as  follows: 

Terminal  equipment  and  systems 
registered  prior  to  April  20,  1998,  do  not 
have  to  be  re-registered  unless  subsequently 
modified.  All  new  equipment  and  systems 
manufactured  after  May  19,  1999,  must 
coniiarm  to  the  requirements. 

C.  Regulatory  Process 

17.  Background.  In  the  NPRM,  we 
stated  that  although  harmonization  of 
technical  requirements  for  attachment  of 
terminal  equipment  satisfies  NAFTA 
requirements  in  a  manner  consistent 
with  the  interests  of  United  States 
industry  in  facilitating  greater 
efficiencies  in  manufacturing  terminal 
equipment,  we  recognized  that  the 
usefulness  of  a  harmonized  standard  is 
jeopardized  if  our  regulatory  process 
does  not  allow  the  standard  to  evolve  at 


the  same  pace  as  technology.** 
Consequently,  we  tentatively  concluded 
that  the  Commission  should  rely, 
whenever  possible,  on  standards  bodies 
to  resolve  complex  technical  issues.  We 
stated  our  reluctance,  however,  to 
substitute  industry  consensus  for  our 
part  68  rulemaking  function  as  such 
consensus  may  not  always  promote  the 
public  interest.23  We  noted  that 
standards  bodies  often  lack  the 
Commission's  authority  to  ensure 
compliance  with  Eair  riiles  supporting 
safe  and  direct  electrical  connection  of 
subscriber's  terminal  equipment  to  the 
PSN." 

18.  Positions  of  the  Parties.  TTA  and 
NYNEX  urge  the  Commission  to  adopt 
a  rule  requiring  manufacturers  to 
comply  with  the  technical 
recommendations  of  industry  standards 
bodies  with  appropriate  Commission 
oversight.  NYNEX  states  that  "(i)nstead 
of  specifying  technical  interfaces  and 
requirements  for  terminal  equipment  in 
the  rules,  the  Commission  should 
simply  adopt  a  rule  that  requires 
manufacturers  of  such  equipment  to 
comply  with  the  technical  requirements 
and  technical  recommendations 
developed  by  appropriate  industry 
standards  bodies  under  the 
Commission's  auspices  *  *  *  ."'^ 
NYNEX  contends  that  through  its 
oversight  of  industry  standards  bodies, 
the  Commission  should  be  satisfied  as 
to  the  "reasonableness"  of  any  resulting 
technical  recommendations.  TIA  argues 
that  the  ciurent  regulatory  rulemaking 
process  lags  behind  changes  in 
technology  and  supports  NYNEX's 
proposal.^*  Moreover,  TIA  states  that 
NYNEX's  suggested  approach  woiUd  be 
consistent  with  recent  congressional 
directives.**  VeriFone  contends  that 
industry  standards  bodies  should 
remain  responsible  for  technical  issues, 
but  conciuv  with  the  Commission's 
decision  to  retain  ultimate 
responsibility  in  matters  pertaining  to 
part  68  rulemaking  authority. 

19.  Discussion.  We  acknowledge  that 
efforts  to  harmonize  our  terminal 
attachment  rules  with  those  of  other 
countries  will  be  impeded  if  the 
regulatory  rulemaking  process  fails  to 
keep  pace  with  technological  changes. 
Therefore,  we  conclude  that  the 
Commission  should  rely,  whenever 
possible,  on  standards  bodies  composed 


of  industry  experts  to  resolve  complex 
technical  matters.  As  we  stated  in  the 
NPRM,  the  Consultative  Committee  on 
Telecommimications  ("CCT")  has 
substantially  assisted  various 
harmonization  activities.^ 
Additionally,  we  recently  sought 
comment  on  whether  standards  for 
enhanced  wire  quality  and  for 
determining  gold  equivalence  shoiUd  be 
permanent  standards  and,  if  so,  what 
industry  body  or  bodies  shall  determine 
an  appropriate  volimtary  standard.^'  We 
decline,  however,  to  substitute  industry 
consensus  completely  for  oiu  part  68 
rulemaking  fimction.  While  they  often 
may  most  expeditiously  resolve 
complex  technical  matters,  standards 
bodies  lack  the  Commission's  authority 
to  ensure  compliance  with  fair  rules 
supporting  safe  and  direct  electrical 
connection  of  subscribers'  telephone 
terminal  equipment  to  the  PSN.  We 
note,  for  example,  that  new  section 
273(d)(4)  of  the  Communications  Act  of 
1934,  as  amended,  seeks  to  ensure  that 
voluntary  standards  do  not  become  de 
facto  standards  that  operate  to  exclude 
legitimate  parties.  Similarly,  while  it  in 
this  proceeding  has  strived  to 
incorporate  the  advice  and  assistance  of 
standards  bodies  to  resolve  complex 
technical  matters,  the  Commission  must 
continue  to  ensure  through  its 
rulemaking  function  that  fair  rules  are 
developed. 

IV.  Conclusion 

20.  We  conclude  that  the  rules  we 
adopt  herein  vdll  eliminate  luinecessary 
differences  in  terminal  attachment 
requirements,  and  thereby  promote 
barrier- free  trade,  between  the  United 
States  and  Canada.  We  find  this  to  be 
consistent  with  the  spirit  and  letter  of 
NAFTA,  which  mandates  elimination  of 
trade  barriers  through  recondiiation  of 
differences  in  standards  and  testing 
procedures.  These  rules  may  become  a 
model  for  our  harmonization  efforts 
with  countries  aroimd  the  world  and 
should  benefit  consumers  by  creating  a 
more  competitive  equipment 
marketplace,  thereby  lowering  the 
prices  they  pay  for  equipment.  We 
conclude  that  these  rules  are  consistent 
with  the  Commission's  long-standing 
commitment  to  ensure  that  no  public 
harm  results  from  attachment  of  private 


"  Lucent  Comments  at  2;  see  also  TIA  Comments 
«t2-3. 

"  We  note,  however,  that  baaed  on  past 
experience,  the  vast  majority  of  equipment  covered 
by  the  grandfathering  rule  will  be  phased  out  of 
production  and  replaced  by  models  that  will  be 
subject  to  the  new  rule*. 


»NPHM,  11  rcC  Red  at  13294. 

"W.  at  13295. 

'•/d. 

"  NYNEX  Comments  at  3. 

"TIA  Commenu  at  3;  TIA  Reply  CommenU  at 
3-5. 

"See.  e.g..  National  Technology  Transfer  and 
Advancement  Act  of  199S,  Pub.  L.  104-113,  sac  12, 
110  Stat  775,  782-63  (1996). 


"NPRM,  11  FCC  Rod  at  13294. 

"  Review  of  S§  68. 104  and  68.2 1 3  of  the 
Commission's  Rules  Concerning  Connection  of 
Simple  Inside  Wiring  to  the  Telephone  Network, 
Order  on  Reconsidemtion,  Second  Report  and 
Order  and  Second  Further  Notice  of  Proposed 
Rulemaking.  CC  Docket  No.  88-57,  FCC  97-209 
Oune  17. 1997).at  paras.  54-55, 62  FR  36463.  Jul. 
8, 1997. 
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equipment  to  the  public  switched 
network. 

V.  Regulatory  FlexibiUty  Analysis 

21.  Final  Regulatory  Analysis:  As 
required  by  the  Regulatory  Flexibility 
Act  ("RFA"),»*  an  Initial  Regulatory 
Flexibihty  Analysis  ("IRFA")  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  11  FCC 
Red  13282  (1996):  Erratum,  (released 
March  29, 1996)  ["NPRM").  The 
Cammission  sought  written  public 
comments  on  the  proposals  in  the 
NPRM,  including  comment  on  the  IRFA. 
This  present  Final  Regulatory  Flexibility 
Analysis  ("FRFA")  in  this  Report  and 
Order  {"Order")  conforms  to  the  RFA. 

Need  for,  and  Objectives  of.  This  Order 
and  the  Rules  Adopted  Herein 

22.  Consistent  with  the  intent  of  the 
North  American  Free  Ttade  Agreement 
("NAFTA"),  this  Order  amends  part  68 
of  the  Commission's  ndes  to  promote 
barrier-free  trade  between  the  United 
States  and  Canada.  Part  68  governs  the 
terms  and  conditions  under  which 
customer  provided  terminal  equipment 
may  be  connected  to  the  telephone 
network.  As  a  residt  of  the  amendments 
to  part  68,  manufacturers  Mrill  be  able  to 
test  terminal  equipment  for  compliance 
with  a  single,  consistent  set  of  technical 
standards  accepted  in  both  the  United 
States  and  Canada.  The  harmonization 
of  terminal  attachment  rules  in  the 
United  States  and  Canada  will  be  a 
model  for  our  harmonization  efforts 
with  other  coimtries.  We  adopt  a 
grandfathering  provision  to  cover 
equipment  already  registered  imder 
current  rules. 

Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the 
IRFA 

23.  No  comments  were  submitted 
specifically  in  response  to  the  IRFA.  We 
have  reviewed  the  general  comments  to 
identify  issues  that  may  have  a 
significant  economic  impact  on  small 
businesses.  All  commenters  addressing 
the  proposed  amendments  to  part  68  of 
our  Rules  suppcHled  the  amendments. 

Description  and  Estimate  of  the  Number 
of  Small  Entities  To  Which  Rules  Will 
Apply 

24.  The  RFA  directs  the  Commission 
to  provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 


proposed  rules.  The  RFA  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
business  concern"  imder  section  3  of 
the  Small  Business  Act.^^  A  small 
business  concern  is  one  which:  (1)  Is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.^^  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  ("SIC") 
category  4813  (Telephone 
Communications),  Except 
Radiotelephone)  to  be  a  small  entity 
when  it  has  no  more  than  1.500 
employees.  3* 

25.  Consistent  with  our  pripr  practice, 
we  here  exclude  small  incumbent  local 
exchange  carriers  (LECs)  from  the 
definition  of  small  entity  and  small 
business  concern.  While  such  a 
company  may  have  1500  or  fewer 
employees  and  thus  foil  within  the 
SBA's  definition  of  a  small 
telecommunications  entity,  such 
companies  are  either  dominant  in  their 
field  of  operations  or  are  not 
independently  owned  and  operated.  Out 
of  an  abundance  of  caution,  however, 
for  regidatory  flexibihty  analysis 
purposes,  we  will  consider  small 
incumbent  LECs  within  this  presoit 
analysis  and  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
inciunbent  LEC  that  arguably  might  be 
defined  by  SBA  as  a  small  business 

'  concern. 

26.  Manufacturers  of 
Telecommunications  Equipment:  The 
Commission  has  not  developed  a 
definition  of  small  manufacturers  of 
terminal  equipment.  The  closest 
apphcable  definition  imder  SBA  rules  is 
for  manufacturers  of  telephone  and 
telegraph  apparatus  (SIC  3661),  which 
defines  a  small  manufacturer  as  one 
having  1000  or  fewer  employees.^ 
According  to  1992  Census  Bureau  data, 
there  were  479  such  manufacturers,  and 
of  those,  436  had  999  or  fewer 
employees,  and  7  had  between  1000  and 
1499  employees.*'  ConsequenUy,  we 
estimate  that  there  are  fewer  than  443 
small  manufacturers  of  terminal 

c  quipment  that  may  be  affected  by  the 


decision  and  rules  adopted  in  this 
Order. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

27.  There  are  no  reporting  or 
recordkeeping  requirements. 
Manufacturers  will  be  required  to  test 
terminal  equipment  to  a  single, 
consistent  set  of  technical  standards 
accepted  in  both  the  United  States  and 
Canada. 

Steps  Taken  to  Minimize  Significant      .» 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

28.  We  are  adopting  §  68.2(j).  which 
states  that  equipment  already  registered 
under  the  current  rules  does  not  need  to 
be  re-registered  under  the  new  rules.  We 
believe  that  such  a  provision  will  save 
manufacturers,  some  of  which  may  be 
small  businesses,  the  expenses  incurred 
in  re-registering  equipment  that  is 
already  in  use  and  has  been  shown  not 
to  cause  harm  to  the  network.**  No 
alternative  to  this  beneficial  action  was 
suggested. 

Report  to  Congress  • 

29.  The  Commission  will  send  a  copy 
of  the  Order,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  piusuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  see  5 
U.S.C  801(a)(1)(A).  A  copy  of  the  Order 
and  this  FRFA  (or  summary  thereof) 
will  also  be  pubUshed  in  the  Federal 
Register,  see  5  U.S.C.  604(b),  and  wiU  be 
sent  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 

VI.  Ordering  Clauses 

30.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  4,  201-205,  218. 
220,  226,  227,  255,  and  710  of  the 
Commimications  Act  of  1934.  as 
amended,  47  U.S.C  151, 154.  201-205, 
218.  220,  226,  227,  255,  and  610,  and  5 
U.S.C.  552  and  553,  this  Report  and 
Order  is  adopted,  and  part  68  of  the 


"  See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601 
et  seq.,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Pub.  L  104- 
121. 110  Stat.  847  (1996)  (CWAAA).  TiUe  D  of  the 
CWAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 


''See  5  U.S.C.  601(3)  (incorporating  by  reference 
the  definition  of  "small  business  concern"  in  S 
U.S.C  632). 

"15U.S.C.632. 

"See  13  CFR  121.201. 

»»13  CFR  121.201,  SIC  3661. 

"  1992  Economic  Census,  Industry  and 
Employment  Size  of  Firm,  Table  ID  (data  prepared 
by  U.S.  Census  Bureau  under  contract  to  the  U.S. 
Small  Business  Administration). 


"The  rule  changes  ameliorate  potential  technical 
barriers  to  entry  in  both  the  U.S.  and  Canada 
markets,  thereby  allowing  manufacturers  and 
suppliers,  including  small  manufacturers  and 
suppliers,  a  reasonable  opportunity  to  conduct 
business  in  both  markets.  This  result  in  consistent 
with  the  general  purposes  of  section  257  of  the  1996 
Telecommunications  Act,  47  U.S.C  257.  That 
section  requires,  among  other  things,  that  the 
Commission  eliminate  market  entry  barriers  for 
small  businesses  who  may  provide  parts  or  services 
to  providers  of  telecommunications  services  and 
information  services.  Id.  at  section  257(a).  The 
Cammission  recently  issued  a  report  in  GN  Docket 
No.  96-113  regarding  its  implementation  of  Section 
257.  See  Section  257  Proceeding  to  Identify  and 
Eliminate  Market  Entry  Barriers  for  Small 
Businesses.  Report  No.  97-8.  1997  WL  232120 
(1997). 
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Commission's  rules  are  amended  as  set 
forth  below. 

31.  It  isfuiiher  ordered,  that  the  rule 
amendments  set  forth  below  shall  be 
effective  April  20.  1997. 

32.  ft  is  further  ordered,  that  the 
Commission  shall  send  a  copy  of  this 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subfects  in  47  CFR  Part  68 

Administrative  practice  and 
procedure.  Communications  common 
carriers,  Communications  equipment. 
Telephone. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

47  CFR  part  68  is  amended  as  follows: 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues' to  read  as  follows: 

Authority:  Sec.  1.  4.  S.  201-5.  208.  215. 
218.  226.  227.  303.  313.  314.  403.  404,  410. 
522  of  the  Communk  atioDS  Act  of  1934,  as 
amended.  47  U.S.C  151. 154.  155.  201-5. 
208.  215.  218.  226.  227.  303,  313.  314.  403. 
404.  410.  522. 

2.  Section  68.2  is  amended  by  revising 
paragraphs  (a)(3);  (d).  introductory  text, 
and  paragraph  (j)  and  adding  new 
paragraph  (d)(4)  to  read  as  follows: 

f  68J2    Scop*. 

(a)*  •  * 

(3)  Of  all  PBX  (or  similar)  systems  to 
private  line  services  for  tie  trunk  type 
interfaces  and  off  premises  station  lines. 
Services  may  only  be  added  to  this 
section  as  a  result  of  rulemaking 
proceedings  and  equipment  connected 
to  such  added  services  is  afforded  a 
reasonable  transition  period. 

(d)  Grandfathered  private  branch 
exchange  (or  similar)  systems  for 
connection  to  private  line  type  services 
(tie  trunk  type  services,  off-premises 
station  lines  automatic  identified 


outwa''d  dialing,  and  message 
registration): 

(4)  PBX  (or  similar)  systems 
connected  with  automatic  identified 
outward  dialing  or  message  registration 
private  line  services  of  a  type  that 
complies  with  paragraphs  (d)(1)  and 
(d)(2]  of  this  section  may  remain 
connected  for  life  without  registration 
unless  subsequently  modified. 
•        •        •        •        • 

(j)  Terminal  equipment  including 
premises  wiring  and  protective 
apparatiis  (if  any)  directly  connected  to 
the  network  on  April  20, 1997,  may 
remain  connected  and  be  reconnected 
for  life  without  registration,  unless 
subsequently  modified.  New 
installaticAis  of  terminal  equipment, 
including  premises  wiring  and 
protective  apparatus  (if  any)  may  be 
installed  (including  additions  to 
existing  systems)  up  to  May  19,  1999, 
without  registration  of  any  terminal 
equipment  involved,  provided  that  the 
terminal  equipment  is  of  a  type  directly 
connected  to  the  network  as  of  April  20. 
1998.  This  terminal  equipment  may 
remain  connected  and  be  reconnected  to 
the  network  for  life  without  registration, 
unless  subsequently  modified. 

3.  Section  68.3  is  amended  by  adding 
the  following  definitions  for  Capture 
Level.  Ehial  Tone  Multi  Frequency 
(DTMF).  Overload  Point,  and  Voiceband 
in  alphabetical  order;  by  revising  the 
defiiiition  for  "21ero  Level  Decoder"; 
removing  the  definitions  for  AOID  Data 
Channel  Simulator.  AIOD  Leads, 
Message  Register  Leads,  Message 
Register  Signaling  Channel  Simulator; 
in  the  definition  for  Tie  Trunk 
Transmission  Interfaces,  by  removing 
paragraph  (c)  4-wire  Conventional 
Terminating  Set  (CTS);  removing  figures 
68.3(a).  68.3(f),  68.3(g),  68.3(h),  68.3(i), 
68.3(j),  68.3(k),  68.3(1)  and  68.3(m)  and 
adding  in  their  place  Figures  68.3(a), 
68.3(f).  68.3(g),  68.3(h),  68.3(i),  68.3(j) 
and  68.3(k).  Figure  refierences  are 
corrected  in  the  following  definitions:  In 
Local  Area  Data  Channel  Simulator, 
Figure  68.3(k)  is  revised  to  read  Figure 
68.3(1),  and  in  Loop  Simulator  Circuit, 


Figure  68.3(i)  is  revised  to  read  Figure 
68.3(g)  and  Figure  68.3(j)  is  revised  to 
read  Figure  68.3(h). 

168.3    DefinWon*. 


(Capture  Level:  Equipment  with  AGC 
(Automatic  Gain  Control)  signal  power 
limiting  has  virtually  no  output  signal 
for  input  levels  below  a  certain  value. 
At  some  input  signal  power,  the  output 
level  will  become  significant  (usually 
corresponding  to  the  expected  output 
level)  for  the  service  application.  'The 
input  level  at  which  this  occurs  is 
defined  as  the  "capture  level." 
•        *        •        •        * 

r>ua7  Tone  Multi  Frequency  (DTMF) 
network  control  signalling  is  a  method 
of  signalling  using  the  voice 
transmission  path.  The  methiod  employs 
sixteen  (16)  distinct  signals  each 
composed  of  two  (2)  voiceband 
frequencies,  one  from  each  of  two  (2) 
geometrically  spaced  groups  designated 
"low  group"  and  "hi^  group."  "The 
selected  spacing  assures  that  no  two 
frequencies  of  any  group  combination 
are  harmonically  related. 
***** 

Overload  Point:  (1)  For  signal  power 
limiting  circuits  incorporating 
automatic  gain  control  method,  the 
"overload  point"  is  the  value  of  the 
input  signal  that  is  15  dB  greater  than 
the  capture  level. 

(2)  For  signal  power  limiting  circuits 
incorporating  peak  limiting  method,  the 
"overload  point"  is  defined  as  the  input 
level  at  which  the  equipment's  through 
gain  decreases  by  0.4  dB  from  its 
nominal  constant  g£un. 
***** 

Voiceband:  The  voiceband  for  analog 
interfaces  is  the  frequency  band  from 
200  Hz  to  3995  Hz. 

***** 

Zero  Level  Decoder:  The  zero  level 
decoder  shall  comply  with  the  u=255 
PCM  encoding  law  as  specified  in  ITU- 
TSS  (CCITT)  Rec.  G.711  for  voiceband 
encoding  and  decoding.  See  also  Fig. 
68.3(j). 
***** 

aiUMQ  CODE  a712-0t-P  ^ 
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LOOP  SIMULATOR  FOR  LOOP  START 
AND  GROUND  START  CIRCUITS 


L>10H 
Resistance  =  R^ 


Tip 


Polarity 
^   Switch 


-O  RinQ 


C,   »  SOO  m/d '10%  *  SO% 


Ri  «  600  ohms  ±1% 


Condition 

V' Volts 

Switcti  Position 
forTest 

R2-*'RL 

1 

MIn  42.5 
Max  56.5 

Both 

Continuously  variable 

over 

400  to  1740  ohms 

2 

105 

• 
2 

2000  ohms 

1.  Means  shaU  6e  used  to  generate,  at  the  point  of  tip  and  ring  connections  to  the 
terminal  equipment  or  protective  circuitry,  the  paramenters  afdc  line  current  and  ac 
impedance  which  are  generated  tjy  the  illustrative  circuit  depicted  above  (as  appro- 
priate forthe  equipment  under  tes^. 

Z  In  the  Transverse  Balance  Limitations,  Section  68.310.  the  use  of  the  "dc  portion 
of  the  loop  simulator  drcuir  Is  specHled.  In  such  case  components  ofR^  and  C, 
should  be  removed. 

3.  Tests  for  compliance  may  be  made  with  either  R^  »  600  ohms  or  R^  replaced  by 
the  alternative  configuration  shown  in  Figure  68.3(g). 


Rgum  68.3(a) 
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Loop  Simulator  for  Reverse  Battery  Circuits 


L>10H 
Resistance  =  R^^ 

0 


np 


Ring 


Ct  =  500  mFd  -10%  +  50% 
Ri  =600  ohms  ±1% 


Notes  for  Figure  68.3(a) 

appty  also  to  this 

drawing 


Rj  +  /?, 


Continuousty  variable  over 
400  to  2450  Ohms 


Figure  68.3(b) 
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T(OPS)    ^ 
Ground 


R(OPS) 
'V 


CI  «  SOOmFd  '10%  +  50%    i  CI 


RI  '  600  ohms  ±1% 


:r^ 


o-\i\ 

24  Volts 


RI 
(Note  3) 


./ 


^R2 


2        Li  10H,  RL  «  Max  R2 


Omt  tfw  FoMamng  /Twig* 

Condition 

Switch  Position 
for  Test 

Class  A 
RL 

(^ass  B 
RL 

Class  C 
RL 

1 

1 

to 

200 
ohms 

to 

800 
ohms 

to 

1800 
ohms 

2 

2 

NA. 

200 

to 

2300 

ohms 

900 

to 

3300 

ohms 

The  minimum  current  tor  all  resistance  ranges  shall  t)e  16  mA. 


HotM:  (1)  AlMTW  ataf  te  umd  to  gmmwim.  at  tfm  paM  at  tip  (T  OPS)  md  ring  (R  OPS)  eonmebom  to  Me 
PBX.th9  range  of  nuMmtm  and  impadanoa  wmeh^aim  amptafad  by  tha  auatraUya  oreuf  dapietad  abam. 
(2i  mtha  timwmaa  tatanea  mmabom,  Sectfon  6A310.  ttta  uaa  of  ttm 'de  portion  at  tha  Una  ^mutator  to 
spacHlad.  In  such  caaa,  oon^punem  Ri  and  CI  abeva  ahat  tm  ramamL 

(3f  Taan  far  campHmwa  may  ba  mada  vnth  athar  Rl  ■  eoOjolma  or  RI  raptaoad  by  tha  Mtamatfw 
tamwaUuii  speoHW  in  Flgua  6a.3(g). 

OFF  PREMISES  LOOP  SIMULATOR 


Figure  68,3(0 
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ALTERNATIVE  TERMINATION 


±  1% 


o-AA/V 


fOOO  ohms  ±  1% 


m 


021  mFd  ±  1% 


ttiis  9ltfifttti¥B  tBkUMiwfUon  is  usud  during 
oomptanos  mating,  it  mpiacas  Rl  (600  ohm^ 
in  th9  loop  aimuiaior  diajit 


Ffgum  6a.3(g) 
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LOOP  SIMULATOR  CIRCUIT 
VOICEBAND  METALUC  CHANNELS 


Companion 

Tmminal 

Equipnwit 


CI  =  SOOmfd  '10%,  +5X 

R1  =  600  ohms±1% 

L  «  10H,  Rmsiatancm  «  RL 


R2  -^  RL  an  con^KHMusfy  variable  from  RL  to  RK 

\Mmrm  RX  ^  Signaling  range  of  Equipment  Under  Test,  and 

RL  «  RX 

Atotes:  For  Transverse  Balance  Measurements,  Section  68.310,  the 
DC  portion  of  the  loop  simulator  should  te  provided  liy  removing  R1 
and  CI.  Compenion  Termini  Equipment  grounds  Ondudbg  power 
supplies)  must  be  isolated  from  Transverse  Balance  draat  grounds. 


Figum  6B,3(h) 
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TERMINAL 

EOUIPUCNT 

UNOER 

TEST 


2F 


340 


•^AA/O-i 


Voan 


IP 


RV/2 


■w- 


soo 


900 


n 


RV/2 


COUnkNlQN 

TERUINAC 

EQUIPMENT 


Rf  simiwn  (Ohms),  Cipmrmm  (uF),  Tokrances  *  2%. 

RV -H  RP  •  50  thru  3000  Ohms. 

ZP  is  the  nngmmde  of  the  iowpass  fiUer  impedance  which  is  <  25  Ohm  dc; )  3  Kohm  (ran  10  Hz  to 

6Khx.  > 

RP/2  -  de  lesistaDce  oflowpass  filter,  ZP  m  fMralld  %vith  42S.7  Ohm. 


Rgure  68.3(0  U^C  Impedance  Simulator  for  Metallic  Voltage  Tests 
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Digitai  Terminat  Equipment         Network  Interface 


Di^9tPort(s) 


AnmogPan(9) 


xdBn 


Note  1:  The  decoder  ties  a  resistive  600  ohrrt  output  impedance 
and  is  terminated  in  a  resistance  of  600  o/ims, 

Note  2:  The  Zero  Leve/  Decoder  compOes  with  the  255  puise 

code  modulation  encoding  (mu)  law  specified  in  nV-T 

Recommendation  G.711, 


xdBm 


ZERO-LEVEL  DECODER  TEST  CONFIGURATION  FOR 
SUBRATEAND  1.544  MBPS  DIGITAL  CHANNELS 


Rgium«8J0 
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■y^ 


fb 


I 


Ci 


Ri 


■•    TIP 


-o    RING 


L  >10H  (Resistance  ^RQ 
R^  =  600  ohms  ±1% 
C^«  SOOmF.  -10%,  ^^0% 

TEST  CONDITIONS' FOR  ANALOG  MODE 


V  (volts) 
Min     Max 

36       46 


R2  +  RL  (Ohms) 
continuously  variat)le 

610to1S10 


SIMULATOR  CIRCUIT  FOR  PSDS  IN 

ANALOG  MODE 

Fig  68,3(k) 
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^ 


A/P<^^ 


R2 


=:    Ci 


■0    TIP: 


I     - 


Ri 


-O    RIMS 


L'or>  10H  (Resistance  'R^) 
Rf' 600  ohms  •*-/' 1% 
q=  SOOmF,  '10%,  +50% 

TEST  CONDITIONS  FOR  ANALOG  MODE 


V  (volts) 
Min     Max 

36       46 


R2  +  RL  (ohms) 
continuously  variable 

610  to  1510 


SIMULATOR  CIRCUIT  FOR  PSDS  IN 

ANALOG  MODE 

Fig68.3(ml 


■LLMa  OOOE  6ns.«i-c 
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f  68.222    [Ramov^ 

4.  Section  68.222  is  removed. 

5.  Section  68.300  is  revised  to  read  as 
fbllowrs: 

168.300    UbeMng  rsquirwnents. 

(a)  Registered  terminal  equipment  and 
registeiwl  protective  circuitry  shall  have 
prominently  displayed  on  an  outside 
surface  the  following  information  in  the 
following  format: 

Complies  With  Part  68,  FO:  Rules 

FCC  Registration  Number: 

Ringer  Equivalence: 


(b)  Revered  terminal  equipment  and 
registered  protective  circuitry  shall  also 
have  the  following  identifying 
information  permanently  affixed  to  iL 

(1)  Grantee's  name. 

(2)  Model  number,  as  specified  in  the 
registration  application. 

(3)  Serial  number  or  date  of 
maniifacture.  '    - 

(4)  Country  of  origin  of  the 

equipment:  "Made  in •" 

Required  if  the  equipment  is  not 
manufactured  in  the  United  States. 
(Country  of  origin  shall  be  determined 
in  accordance  with  19  U.S.C.  1304  and 
regulations  promulgated  thereunder.) 

(5)  As  used  herein,  permanently 
affixed  means  that  the  required 
nameplate  data  is  etched,  engraved, 
stamped,  indelibly  printed  or  otherwise 
permanently  marked.  Alternatively,  the 
required  information  may  be 
permanently  marked  on  a  nameplate  of 
metal,  plastic,  or  other  material  fastened 
to  the  enclosure  by  welding,  riveting,  or 
with  a  permanent  adhesive.  Such  a 
nameplate  must  be  able  to  last  for  the 
expected  lifetime  of  the  equipment  and 
must  not  be  readily  detachable. 

(6)  When  the  device  is  so  small  or  for 
such  use  that  it  is  not  practical  to  place 
the  statements  specified  in  this  section 
on  it,  the  information  required  by 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  placed  in  a  prominent  location 
in  the  instruction  manual  or  pamphlet 
supplied  to  the  user.  The  FCC 
R^stration  Niunber  and  the  Model 
Number  shall  be  displayed  on  the 
device. 

6.  Section  68.302  is  revised  to  read  as 
follows: 

$68,302    Envfronmental  simulation. 

Unpackaged  Registered  Terminal 
Equipment  and  Registered  Protective 
Circtiitry  shall  comply  with  all  the  rules 
specified  in  this  subpart,  both  prior  to 
and  after  the  application  of  the 
mechanical  and  electrical  stresses 
specified  in  this  section, 
notwithstanding  that  certain  of  these 
stresses  may  result  in  partial  or  total 
.  destruction  of  the  equipment.  Both 


telephone  line  surges.  Type  A  and  Type 
B,  shall  be  applied  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 
Different  failure  criteria  apply  for  each 
surge  type. 

(a)  Mechanical  shock.  (1)  Hand-Held 
Items  Normally  Used  at  Head  Height:  18 
random  drops  from  a  height  of  1.5 
meters  onto  concrete  covered  with  3 
millimeters  asphalt  tile  or  similar 
surface. 

(2)  Table  (Desk)  Top  Equipment  0-5 
kilograms:  Six  random  drops  from  a 
height  of  750  millimeters  onto  concrete 
covered  with  3  millimeters  asphalt  tile 
at  similar  surface. 

(3)  The  drop  tests  specified  in  the 
mechanical  shock  conditioning  stresses 
shall  be  performed  as  follows:  The  unit 
should  be  positioned  prior  to  release  to 
ensure  as  nearly  as  possible  that  for 
every  six  drops  there  is  one  impact  on 
each  of  the  major  surfaces  and  that  t£e 
surface  to  be  struck  is  approximately 
parallel  to  the  impact  surface. 

(b)  Telephone  Line  Surge — Type  A. — 
(1)  Metallic.  Apply  two  metallic  voltage 
surges  (one  of  each  polarity)  between 
any  pair  of  coimectioDS  on  which 
lightning  surges  may  occur;  this 
includes: 

(i)  Tip  to  ring; 

(ii)  Tip  1  to  ring  1:  and 

(iii)  For  a  4-wire  coimection  that  uses 
simplexed  pairs  for  signalling,  tip  to 
ring  1  and  ring  to  tip  1. 

Note  to  paragraph  (bMD-  The  suige  shall 
have  an  open  circuit  voUage  waveform  in 
accordance  with  Figure  68.302(b)  having  a 
front  time  (tf))  of  10  (is  maximum  and  a  decay 
time  (td)  of  S60  )U  minimum,  and  shall  have 
a  short  circuit  current  waveshape  in 
accordance  with  Figure  68.302(c)  having  a 
front  time  (t<)  of  10  ms  maximum  and  a  decay 
time  (td)  of  560  (u  minimum.  The  peak 
voltage  shall  be  at  least  800  volts  and  the 
peak  short  circuit  current  shall  be  at  least  100 
amperes.  Surges  are  applied: 

(A)  With  the  equipment  in  all  states  that 
can  affect  compliance  with  the  requirements 
of  this  part  68.  If  an  equipment  state  cannot 
be  achieved  by  normal  means  of  power,  it 
may  be  achieved  artificially; 

(B)  With  aquipment  leads  not  being  surged 
(including  telephone  connections,  auxiliary 
leads,  and  terminals  for  connection  to  non- 
registered  equipment)  terminated  in  a 
manner  that  occurs  in  normal  use; 

(C)  Under  reasonably  foreseeable 
disconnection  of  primary  power  sources, 
%vith  primary  power  cords  plugged  and 
unplugged,  if  so  configured. 

(2)  Longitudinal.  Apply  two 
longitudinal  voltage  siuges  (one  of  each 
polarity)  from  any  pair  of  connections 
on  which  lightning  surges  may  occur. 
This  includes  the  tip-ring  pair  and  the 
tip  1 — ring  1  pair,  to  earth  groimding 
coimections,  and  to  all  leads  intended 
for  comiection  to  non-registered 


equipment,  coimected  together.  Surges 
are  applied  as  follows: 

(i)  With  the  equipment  in  all  states 
that  can  affect  compliance  with  the 
requirements  of  this  (mrt  68.  If  an 
equipment  state  carmot  be  achieved  by 
normal  means  of  power,  it  may  be 
achieved  artificially; 

(ii)  With  equipment  leads  not  being 
surged  (including  telephone 
coimections,  auxiliary  leads,  and 
terminals  for  connection  to  non- 
registered  equipment)  terminated  in  a 
manner  that  occurs  in  normal  use; 

(iii)  Under  reasonably  foreseeable 
disconnection  of  primary  power 
sources,  as  for  example,  with  primary 
poMfer  cords  plugged  and  unpltigged. 

Note  to  paragraph  (bN2):  The  surge  shall 
have  an  open  circuit  voltage  waveform  in 
acconiance  with  Figure  68.302(b)  with  a  front 
time  (t(ti)  of  10  ms  ((laeconds)  maximum  and 
a  decay  time  (td)  of  160  ms  minimum,  and 
shall  have  a  short  circuit  current  waveshape 
in  accordance  with  Figure  68.302(c)  having  a 
front  time  (tf)  of  10  ms  maximum  and  a  decay 
time  (td)  of  160  ms  minimum.  The  peak 
voltage  shall  be  at  least  ISOO  volts  and  the 
peak  short  circuit  ciurent  shall  be  at  least  200 
ampoTfls. 

(3)  Failure  Modes  resulting  from 
application  of  Type  A  telephone  line 
suirges.  Regardless  of  operating  state, 
equipment  and  circuitry  are  allowed  to 
be  in  violation  of  the  longitudinal 
balance  requirements  of  §  68.310(b)  and 
(c)  and,  for  terminal  equipment 
connected  to  Local  Area  Data  Channels, 
the  longitudinal  signal  power 
requirements  of  §  68.308(f)(3),  if: 
(i)  Such  failure  results  from  an 
intentional,  designed  failure  mode  that 
has  the  effect  of  ccmnecting  telephone  or 
auxiliary  connections  with  earth 
ground;  and, 

(ii)  If  such  a  failure  mode  state  is 
reached,  the  equipment  is  designed  so 
that  it  would  become  substantially  and 
noticeably  imusable  by  the  user,  or  an 
indication  is  given  [e.g.,  an  alarm),  in 
order  that  such  equipment  can  be 
immediately  discoimected  or  repaired. 

Note  to  paragraph  (bXaXii):  The  objective 
of  paragraph  (b)(3)(ii)  is  to  allow  for  safety 
circuitry  to  either  open-circuit,  which  would 
cause  a  permanent  on-hook  condition,  or  to 
short-circuit  to  ground,  as  a  result  of  an 
energetic  lightning  surge.  Off-hook  tests 
would  be  unwarranted  if  the  off-hook  state 
cannot  be  achieved.  A  short  to  ground  has 
the  potential  for  causing  interference 
resulting  from  longitudinal  imbalance,  and 
therefore  designs  must  be  adopted  which  will 
cause  the  equipment  either  to  be 
disconnected  or  repaired  rapidly  after  such  a 
state  is  reached,  should  it  occ\ir  in  service. 

(c)  Telephone  Line  Surge — Type  B. — 
(1)  Metallic.  Apply  two  metallic  voltage 
surges  (one  of  each  polarity)  to 
equipment  between  any  pair  of 
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connections  on  which  lightning  stuges 
may  occur;  this  includes: 

(i)  Tip  to  ring; 

(ii)  Tip  1  to  ring  1;  and 

(iii)  For  a  4-wire  connection  that  uses 
simplexed  pairs  for  signalling,  tip  to 
ring  1  and  ring  to  tip  1. 

Note  to  paragraph  (cNl):  The  surge  shall 
have  an  open  circuit  voltage  waveform  in 
accordance  with  Figure  68.302(b)  having  a 
front  time  (tf)  of  9  ms  (±30%)  and  a  decay 
time  (td)  of  720  tis  (±20%)  and  shall  have  a 
short  circuit  current  waveshap>e  in 
accordance  with  Figure  68.302(c)  having  a 
front  time  (tf)  of  5  ms  (±30%)  and  a  decay 
time  (td)  of  320  tis  (±20%).  The  peak  voltage 
shall  be  at  least  1000  volts  and  the  peak  short 
circuit  current  shall  be  at  least  25  amperes. 
The  wave  shapes  are  based  on  the  use  of 
ideal  components  in  Figure  68.302(a)  with  Sj 
in  Position  M.  Surges  are  applied: 

(A)  With  the  equipment  in  ail  states  that 
can  affect  compliance  with  the  requirements 
of  this  part  68.  If  an  equipment  state  cannot 
be  achieved  by  normal  means  of  p>ower,  it 
may  be  achieved  artificially. 

(B)  With  equipment  leads  not  being  surged 
(including  telephone  connections,  auxiliary 
leads,  and  terminals  for  coimection  to  non- 
registered  equipment)  terminated  in  a 
manner  that  occurs  in  normal  use. 


(C)  Under  reasonably  foreseeable 
iiisconnection  of  primary  power  sources,  as 
far  example,  with  primary  power  cords 
plugged  and  implugged. 

(2)  Longitudinal.  Apply,  two 
longitudinal  voltage  surges  (one  of  each 
polarity)  from  any  parr  of  coimections 
on  which  lightning  surges  may  occur. 
This  includes  the  tip-ring  pair  and  the 
tip  1 — ring  1  pair  to  earth  groimding 
connections  and  to  all  leads  intended 
for  connection  to  non-registered 
equipment,  connected  together.  Surges 
are  applied  as  follows: 

(i)  With  the  equipment  in  all  states 
that  can  affiect  compliance  with  the 
requirements  of  this  part  68.  If  an 
equipment  state  cannot  be  achieved  by 
normal  means  of  power,  it  may  be 
achieved  artificially. 

(ii)  With  equipment  leads  not  being 
surged  (including  telephone 
connections,  aiudliary  leads,  and 
terminals  for  connection  to  non- 
registered  equipment)  terminated  in  a 
manner  that  occurs  in  normal  use. 

(iii)  Under  reasonably  foreseeable 
disconnection  of  primary  power 
sources,  with  primary  power  cords 


plugged  and  unplugged,  if  so 
configured. 

Note  to  paragraph  (cK2):  For  each  output 
lead  of  the  surge  generator,  with  the  other 
lead  open,  the  surge  shall  have  an  open         _ 
circuit  voltage  waveform  in  accordance  with 
Figure  68.302(b)  having  a  front  time  (tf)  of  9 
MS  (±30%)  and  a  decay  time  (td)  of  720  its  (± 
20%)  and  shall  have  a  short  circuit  current 
waveshape  in  accordance  with  Figure 
68.302(c)  having  a  front  time  (tf)  of  5  >« 
(±30%)  and  a  decay  time  (td)  of  320  its 
(±20%).  The  peak  voltage  shall  be  at  least 
1500  volts  and  the  peak  short  circuit  current 
shall  be  at  least  37.5  amperes.  The  wave 
shapes  are  based  on  the  use  of  ideal 
components  in  Figure  68.302)(a)  with  S2  hi 
Position  L. 

(3)  Failure  Modes  resulting  from 
application  of  Type  B  telephone  line 
surges.  Registered  terminal  equipment 
and  registered  protective  circuitry  shall 
be  capable  of  withstanding  the  energy  of 
Surge  Type  B  without  causing 
permanent  opening  or  shorting  of  the 
interface  circuit  and  without  sustaining 
damage  that  will  affect  compliance  with 
these  rules. 

BIUJNQ  OOOE  t71»-«1-r 
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(d)  Powat  Line  Surge.  (1)  Apply  six 
power  line  suiges  (tluae  of  each 
polarity)  between  tba  phawe  and  neutral 
terminals  of  the  ac  power  line  while  the 
aquipeiant  is  being  powered.  The  surge 
shall  have  an  open  circuit  voltage 
wavefonn  in  accordance  with  Figure 
68.302(b)  having  a  front  t^M  (tr)  of  2  (is 
WMviinum  and  a  decay  time  [t^  of  10  pt 
minimum  and  shall  have  a  sliort  dicuit 
cunent  waveshape  in  accordance  with 
Figure  M.302(c)  with  a  front  time  (tr)  of 
2  lis  maximum  aed  a  decay  time  (td)  of 
10  |is  minimum.  The  peak  voltage  shall 
be  at  least  2500  vohs  and  the  peak  short 
circuit  cuirant  shall  be  at  least  1000 
amperes.  Surges  are  aj^lied: 

(i)  With  the  equiiHnent  in  all  states 
that  can  afioct  corapliutoe  with  die 
requirements  of  Uiis  part  68.  If  an 
equipaMBt  stale  cmuiot  be  achieved  by 
nonaal  means  of  power,  it  may  be 
achieved  artificially; 

(ii)  With  equipoMet  leaife  not  being 
suiged  (including  telef^MMM 
coBnedions,  awdUaiy  leads,  and 
terminals  for  conaectian  to  non- 
registerad/eon-ontified  equipsaent) 
tenainated  in  a  manner  vraich  oocius  in 
normal  uaa. 

(2)  Faihue  Modes  resulting  from 
^pUcation  of  power  line  surge. 
Registaied  terminal  aqHipaent  and 
registered  protective  circuitry  diall 
oMnply  with  aU  the  criteria  contained  in 
the  rules  and  regulations  in  this  subpart, 
both  prior  to  and  aftn-  die  application  of 
the  power  line  sittge  specified  in 
paragraph  (d  )of  dds  section,  not 
withstanding  that  this  surge  may  result 
in  partial  or  total  destruction  (rf  the 
equimnent  under  test 

8.  Section  68.304  is  revised  to  read  as 
follows: 


Registered  tnrainal  equipment  and 
registered  protective  ciicuitiy  shall  have 
a  voltage  applied  to  the  combination  of 
points  listed  in  the  tidile  below.  The  test 
voltage  shall  be  ac  of  50  (w  60  Hz  rms. 

(a)  All  telephone  connections; 

(b)  All  power  connections; 

(c)  All  (Kissible  con^inations  of 
exposed  conductive  surfaces  on  the 
exterior  of  such  equipment  or  circuitry 
including  groimding  connection  points. 


but  excluding  terminals  for  connection 
to  other  temiLaal  emiipment; 

(d)  All  terminals  for  connection  to 
registered  protective  circuitry  or  non- 
resistered  equijnnent; 

(e)  All  auxiliary  lead  terminals; 

(f)  All  EftM  lead  terminals,  and 

(g)  AU  ra.  PC,  CYl  and  CY2  leads. 

Table  68.304(a).— Voltage  applied 
FOR  Various  Combinations  of 
Electrical  Connections 


Voiage  aouroa  oownaclBd  between: 

ac 

(a)  and  <b)  (aee  NOTES  1. 2. 3) 

1500 

(a)  and  (c)  (aee  NOTES  l.  2) 

1000 

(a)  and  (d)  (see  NOTES  l ,  2)  .„ „ 

1000 

(a)  and  (a)  (aaa  NOTES  1.2)  

1000 

(a)  and  (1)  (ass  NOTES  1. 2)  

1000 

(a)and  (s)  (aae  NOTES  1,2)  „ 

1000 

(b)  and  (c)  (aee  NOTE  3) .. 

1500 

<b)  and  (d)  (aae  NOTE  3) 

1500 

<b)  and  (e)  (aee  NOTE  3) 

1500 

(b)  and  (Q  (aae  NOTE  3)  „ 

1500 

(b)  and  (■)  (aee  NOTE  3) 

1500 

(c)  and  (a)  (aee  NOTES  1.2) 

1000 

(c)  and  (Q  (aee  NOTES  1. 2) 

1000 

(d)  and  (e)  (see  NOTE  2) 

1000 

(d)  and  (0  (aee  NOTE  2) 

1000 

(a)  and  d)  (aae  NOTE  2) 

1000 

'VakMtowMohtast 


is  gradualy  in- 


(1)  (kadoally  incnaae  the  vote^  from 
to  tfaa  valuas  listMi  in  Table  6«.a04(a) 

over  a  30-flea»d  time  packxL  dien  nrmiiiftii 
die  voltage  fcr  one  minuto.  Tlie  current  in  the 
meeh  formed  by  the  voHage  source  and  theae 
pi^ts  ahay  not  exceed  10  mA  peak  at  any 
time  during  this  OO-eeoond  iatarvaL 

(2)  EquipiMnt  atatoe  aecasany  for 
ooeipUaiioe  «^th  tlie  requiraments  of  this 
aectioo  that  cannot  be  achieved  by  normal 
means  of  power  ahall  be  achieved  artificially 
by  appto^iato  means. 

(3)  A  tuephooe  connection,  auxiliary  lead, 
orBaM  load  diat  has  an  intentional  dc 
conducting  path  to  earth  ground  at 
operatioael  voltages  (such  as  a  ground  start 
lead),  may  be  excluded  bom  the  leaki^ 
current  test  in  that  operational  state.  Leads  or 
coniMctions  excluded  for  this  reason  shall 
comply  with  the  remiimnsnts  of 
§6«.308(e)(l). 

(4)  A  telephone  connection,  auxiliary  lead, 
or  EkM  lead  tliat  has  an  intantioaal  dc 
conducting  path  to  earth  ground  for 
protection  puipoees  at  the  Inalr^e  current 
test  voltage  (such  as  through  a  surge 


sui^reesor),  may  have  the  component 
providing  the  fxwMhirtiiig  path  raoMived  bam 
the  equipment  far  the  lealage  cuirent  test  in 
diat  operational  stete.  CsmpoaeBts  removed 
for  this  rsasoa  shall  comply  with  the 
mquiremenis  of  $M.30a(eX2). 

(S)  Filter  paths,  such  as  capacitors  ueed  in 
EMI  filters,  are  left  in  piece  during  Inslr^ 
conant  testing,  since  these  components  can 
he  a  path  far  excessive  leak^e. 

ffi)  Par  muki-ttBlt  equipment 

1  by  cables,  that  is  evafoated 
I  as  an  ietorconnectod 
I  or  aeemhly.  the  specified  M 
bA  peak  wavimiim  leslrags  current 
limitation  odMr  thaa  between  power 
connection  points  and  other  points,  may  he 
iacreeaed  as  described  here  to  accomnradato 
cable  capacitanoe.  The  ieaki^  current 
limitation  majAe  increased  to  (l(N4-f0.13L) 
mA  peak  mhm*  L  is  the  length  of 
inlenxMUMctiag  cahk  in  tlie  leak^s  peth  ia 
Bieters  and  N  is  te  number  of  equipaMBt 
units  diet  die  combination  or  isesmlilj  liill 
place  in  parallel  across  a  telephone 


(7)  RF  fihars  and  surge  protoctorrva  the 
Une  side  of  poww  supplies  may  be 
dieconaected  befate  making  $SS.304  leak^e 
aHesurementi.  As  an  ahemative  to 
diacoanectiBg  theee  fihars  and  suige 
protectors,  &is  meesiuement  may  be  made 
using  a  dc  vohage  eqaal  to  ^  peak  ac  tost 
vohaae. 


9.  Secticm  68.306  ia  revised  to 
follows: 


(a)  General.  Undw  no  oonditioB  of 
foihue  of  registered  tenniaal  aquipmaBt 
or  registered  protective  ciicuitry  that 
can  be  conceived  to  occur  in  the 
handling,  operation  or  repair  of  sudi 
equipownt  or  circuitry,  shall  the  open 
circuit  voltage  on  tefophone  ccmnectimis 
exceed  70  vohs  peak  after  one  second, 
except  for  voltages  for  oetwork  control 
signalling,  alerting  and  supervision. 

(1)  Type  I EB-M  Leads.  Registered 
terminal  equipment  shall  comply  with 
the  following  requirements  for  terminal 
equipment  on  the  "A"  or  "B"  side  of  the 
inteifoce  as  shown  in  Figures  68.3(eKi): 

(i)  The  dc  ctirrent  on  the  E  lead  shall 
not  exceed  100  mA. 

(ii)  The  maximum  dc  potentials  to 
ground  shall  not  exceed  the  folfowing 
when  naeasured  across  a  resistcH-  of  20 
kduns±10%: 


TABLE  68.306(a).— Type  I  E&M,  DC  Potentials 


TE  on  "8"  side  originalas  signals  to  neteortc 

on  E  lead. 
TE  on  "A"  side  originatea  signals  to  ne(wod( 

onMlaad. 


Eiaad 


±5V 


-56.5  V;  no  positive  potential  w«h  respect  to 
ground. 


M 


±5V. 

-56.5  V;  no  poeWve  potential  wNh  respect  to 
ground. 


(m)  The  m«imum  ac  potential  between  EAM  leads  and  groimd  reference  shall  not  exceed  5V  peak, 
(iv)  M  lead  protection  shall  be  provided  so  that  voltages  to  ground  do  not  exceed  60  volts.  For  relay  contact 
unplementaUon.  a  power  dissipation  capriiility  of  0.5  watt  shall  be  provided  in  the  shunt  path. 
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fv)  If  the  registered  terminal  equipment  contain*  an  inductive  component  in  the  E  lead,  it  must  assure  that  the 
transient  voltage  across  the  contact  as  a  result  of  a  relay  contact  opening  does  not  exceed  the  following  voltage  and 
duration  limitations: 

(A)  300  volts  peak, 

(B)  A  rate  of  change  of  one  volt  per  microsecond,  and 

(C)  A  60-volt  level  after  20  milliseconds. 

(2)  Type  U  EB-M  Leads.  Registered  terminal  equipment  shall  comply  with  the  following  requirements: 

(i)  For  terminal  equipment  on  the  "A"  side  of  the  interface,  the  dc  current  in  the  E  lead  shaU  not  exceed  100 
mA.  The  maximum  ac  potential  between  the  E  lead  and  ground  shall  not  exceed  5  V  peak.  .     ^ 

(u)  For  terminal  equipment  on  the  "B"  side  of  the  interface,  the  dc  current  in  the  SB  lead  shall  not  exceed  100 
mA.  The  n't*''"""'  ac  potential  between  the  SB  lead  and  ground  shall  not  exceed  5  V  peak. 

(iii)  The  ma'cin"""  dc  potentials  to  ground  shall  not  exceed  the  following  when 
20  kf^uDs  ±10%: 

TABLE  68.306(b).— TYPE  II  E&M,  DC  POTENTIALS 


measured  across  a  resistor  of 


TE  or  "B"  side  of  tfie  intertaft  ofigi- 
nates  signals  to  netvyorV  on  E  lead. 

TE  on  "A'  side  of  the  interiace  ongt- 
Mles  signals  to  netwodc  on  M  lead. 


Elead 


±5  V 


56.5  V;  no  positive  potential  witti 
respect  to  ground. 


M 


±5V 
±5V 


88  lead 


-56.5  V;  no  positive  potential  with 
respect  to  grourxl. 


SGIOKl 


±5V. 
15  V. 


(iv)  The  maximum  ac  potential  to 
ground  shall  not  exceed  5V  peak  on  the 
following  leads,  from  sources  in  the 
terminal  equipment: 

(A)  M.  SG  and  SB  leads  for  terminal 
equipment  on  the  "A"  side  of  the 
interJEace. 

(B)  E.  SG  and  M  leads  for  terminal 
equipment  on  the  "B"  side  of  the 
interface. 

(v)  If  the  registered  terminal 
equipment  contains  an  inductive 
component  in  the  (E)  or  [M]  lead,  it 
must  assure  that  the  transient  voltage 
across  the  contact  as  a  result  of  a  relay 
contact  opening  does  not  exceed  the 
following  voltage  and  duration 
limitations: 

(A)  300  volts  peak. 

(B)  A  rate  of  change  of  one  volt  per 
microsecond,  and 

(C)  A  60-volt  level  after  20 
milliseconds. 

(3)  Off  premises  station  voltages,  (i) 
Talking  battery  or  voltages  applied  by 
the  PBX  (or  similar  systems)  to  all 
classes  of  OPS  interface  leads  for 
supervisory  purposes  must  be  negative 
with  respect  to  ground,  shall  not  be 
more  than  -  56.5  volts  dc  with  respect 
to  ground,  and  shall  not  have  a 
significant  ac  component.* 

(ii)  Ringing  signals  applied  by  the 
PBX  (or  similar  systems)  to  all  classes  of 
OPS  interface  leads  shall  comply  with 
requirements  in  paragraph  (d)  of  this 
section.  Ringing  voltages  shall  be 
applied  between  the  ring  conductor  and 
ground. 

(4)  Direct  Inward  Dialing  (DID). 
Voltages  applied  by  the  PBX  (or  similar 
systems)  to  DID  interface  leads  for 


supervisory  purposes  must  be  negative 
with  respect  to  groimd.  shall  not  be 
more  than  -  56.5  volte  dc  with  respect 
to  ground,  and  shall  not  have  a 
significant  ac  component' 

(5)  Local  Area  Data  Channel 
Inteifoces.  For  Local  Area  Data  Channel 
interfaces,  diiring  normal  operating 
modes  including  terminal  equipment 
initiated  maintenance  signals,  registered 
terminal  equipment  shall  ensure,  except 
during  the  application  of  ringing 
(limitations  specified  in  paragraph  (d)  of 
this  section),  with  respect  to  telephone 
connections  (tip,  ring,  tip  1,  ring  1)  that: 

(i)  Under  normal  operating 
conditions,  the  rms  current  per 
conductor  between  short-circuit 
conductors,  including  dc  and  ac 
componente,  does  not  exceed  350 
milliamperes.  For  other  than  normal 
operating  conditions,  the  rms  current 
between  any  conductor  and  ground  or 
between  short-circuited  conductors. 
including  dc  and  ac  componente,  may 
exceed  350  milliamperes  for  no  more 
than  1.5  minutes; 

(ii)  The  dc  voltage  between  any 
conductor  and  ground  does  not  exceed 
60  volte.  Under  normal  operating 
conditions  it  shall  not  be  positive  with 
respect  to  ground  (though  positive 
voltages  up  to  60  volte  may  be  allowed 
during  brief  maintenance  states); 

(iii)  AC  voltages  are  less  than  42.4 
volte  peak  between  any  conductor  and 
ground,  (terminal  equipment  shall 
comply  while  other  interface  leads  are 
both): 

(A)  Unterminated.  and  *-^ 

(B)  Individually  terminated  to 
ground);  and, 


>  Tbs  ac  componant  should  not  exceed  S  volU 
pealfL.  when  not  otherwise  controlled  by  $  68.306. 


'The  ac  onDpoamt  (hall  not  exceed  5  volts  peak, 
when  not  odMfwriaa  controlled  by  §  68.306. 


(iv)  Combined  ac  and  dc  voltages 
between  any  conductor  and  ground  are 
less  than  42.4  volt  peak  when  the 
absolute  value  of  the  dc  component  is 
less  than  21.2  volte,  and  less  than  (32.8 
-f  0.454  X  Vdc)  when  the  absolute  value 
of  the  dc  component  is  between  21.2 
and  60  volte. 

(6)  Ringdown  Voiceband  Private  Line  . 
and  Voiceband  Metallic  Channel 
Interface.  Diuing  normal  operation, 
registered  terminal  equipment  for 
coimection  to  ringdown  voiceband 
private  line  interfaces  or  voiceband 
metallic  channel  interfaces  shall  ensure 
that: 

(i)  Ringing  voltage  does  not  exceed 
the  voltage  and  current  limite  specified 
in  paragraph  (d)  of  this  section,  and  is: 

(A)  Applied  to  the  ring  conductor 
with  the  tip  conductor  groimded  for  2- 
wira  interfaces,  or 

(B)  Simplexed  on  the  tip  and  ring 
conductors  with  groimd  simplexed  on 
the  tip  1  and  ring  1  conductors  for  4- 
wire  interfaces. 

(ii)  Except  during  the  signaling  mode 
or  for  monitoring  voltage,  there  is  no 
significant  positive  dc  voltage  (not  over 
+5  volte)  with  respect  to  groimd: 

(A)  For  2-wire  ports  between  the  tip 
lead  and  ground  and  the  ring  lead  and 
ground  and 

(B)  For  4- wire  porte  between  the  tip 
lead  and  ground,  the  ring  lead  and 
ground,  the  tip  1  lead  and  ground,  and 
the  ring  1  lead  and  ground. 

(iii)  The  dc  current  per  lead,  under 
short  circuit  conditions  shall  not  exceed 
140  milliamperes. 

(b)  Connection  of  non-registered 
equipment  to  registered  terminal 
equipment  or  registered  protective 
circuitry. — General.  Leads  to,  or  any 
elemente  having  a  conducting  path  to 
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telephone  connections,  auxiliary  leads 
or  E&M  leads  shall: 

(1)  Be  reasonably  physically  separated 
and  restrained  from  and  be  neither 
routed  in  the  same  cable  as  nor  use  the 
same  connector  as  leads  or  metallic 
paths  connecting  power  connections: 

(2)  Be  reasonably  physically  separated 
and  restrained  from  and  be  neither 
routed  in  the  same  cable  as  nor  use 
adjacent  pins  on  the  same  connector  as 
metallic  paths  to  lead  to  nonregistered 
equipment,  when  specification  details 
provided  to  the  Commission,  pursuant 
to.  §  68.200(g),  do  not  show  that ' 
interface  voltages  are  less  than  non- 
hazardous  voltage  source  limite  in 
paragraph  (c)  of  this  section. 

(c)  Non-Hazardous  Voltage  Source.  A 
voltage  source  is  considered  a  non- 
hazardous  voltage  source  if  it  conforms 
with  the  requiremente  of  §  68.302. 
§  68.304  and  paragraph  (b)  of  this 
section,  with  all  connections  to  the 
source  other  than  primary  power 
connections  treated  as  "telephone 
connections."  and  if  such  source 
supplies  voltages  no  greater  than  the 
following  under  all  modes  of  operation 
and  of  failiu^: 

(1)  AC  voltages  less  than  42.4  volte 
peak; 

(2)  E)C  voltages  less  than  60  volte;  and 

(3)  Combined  ac  and  dc  voltages  less 
than  42.4  volte  peak  when  the  absolute 
value  of  the  dc  component  is  less  than 


21.2  volte  and  less  than  (32.8  +  0.454  x 
V  dc)  when  the  absolute  value  of  the  dc 
component  is  between  21.2  and  60 
volte. 

(d)  Ringing  Sources.  Except  for  class 
A  OPS  interfaces,  ringing  sources  shall 
meet  all  of  the  following  restrictions: 

(1)  Ringing  Signal  Frequency.  The 
ringing  signal  shall  use  only  frequencies 
whose  fundamental  component  is  equal 
to  or  below  70  Hz. 

(2)  Ringing  Signal  Voltage.  The 
ringing  voltage  shall  be  less  than  300  V 
peak-to-peak  and  less  than  200  V  peak- 
to-ground  across  a  resistive  termination 
of  at  least  1  megohm. 

(3)  Ringing  Signal  Interruption  Rate. 
The  ringing  voltage  shall  be  interrupted 
to  create  quiet  intervals  of  at  least  one 
second  (continuous)  duration  each 
separated  by  no  more  than  5  seconds. 
During  the  quiet  intervals,  the  voltage  to 
ground  shall  not  exceed  the  voltage 
limite  given  in  paragraph  (a)(3)(i)  of  this 
section. 

(4)  Ringing  Signal  Sources.  Ringing 
voltage  sources  shall  comply  with  the 
following  requiremente: 

(i)  If  the  ringing  current  through  a  500 
ohm(s)  (and  greater)  resistor  does  not 
exceed  100  mA  peak-to-f>eak.  neither  a 
ring  trip  device  nor  a  monitoring  voltage 
are  required.  . 

(ii)  If  the  ringing  current  through  a 
1500  ohm  (and  greater)  resistor  exceeds 
100  mA  peak-to-peak,  the  ringing  source 
shall  include  a  current-sensitive  ring 


trip  device  in  series  with  the  ring  lead 
that  will  trip  ringing  as  specified  in 
Figure  68.306(a)  in  accordance  with  the 
following  conditions: 

(A)  If  the  ring  trip  device  operates  as 
specified  in  Figure  68.306(a)  with 
R=500  ohm  (and  greater)  no  monitoring 
voltege  is  required; 

(B)  If,  however,  the  ring  tnp  device 
only  operates  as  specified  in  Figure 
68.306(a)  with  R=1500  ohm  (and 
greater)  then  the  ringing  voltage  source 
shall  also  provide  a  monitoring  voltage 
between  19  V  dc  and  56.5  V  dc,  negative 
with  respect  to  ground,  on  the  tip  or 
ring  conductor. 

(iii)  If  the  ringing  current  through  a 
500-ohm  (and  greater)  resistor  exceeds 
100  mA  (peak-to-peak)  but  does  not 
exceed  100  mA  peak-to-pm&k  with  1 500- 
ohm  (and  greater)  termination,  the 
ringing  voltage  source  shall  include 
either  a  ring  trip  device  that  meete  the 
operating  characteristics  specified  in 
Figure  68.306(a)  with  500-ohra  (and 
greater)  resistor,  or  a  monitoring  voltage 
as  specified  in  paragraph  (d)(4)(ii)(B)  of 
this  section. 

Note  to  paragrapti  (d)(4Kiii):  If  the 
operating  characteristics  specified  in  Figure 
68.306(a)  are  not  met  with  both  the  500-ohm 
and  1500-ohm  terminations,  then  the 
terminal  equipment  under  test  fails  (See 
Table  68.306(c)). 

BILLMQ  CODE  Cn2-01-P 
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Table  68.306(C).— Summary  of  Ring  Trip  Requirements 


Section  68.306  (d)(4). 


(i) 

('O(A)  .. 
(iO(B)  .. 

(H)  ...... 


Ringing  current  (mA  p.p) 


R=500 

ohms  and 

greater 


<100 
N/A 
N/A 

>100 


R-1500 

ohms  and 

greater 


<100 
>100 
>100 

•dOO 


Function  raquirad 


Ring  trip 


Optional 
Yes  ..M... 


Monitor  voltage 


Optional 
Optional 
Yes 


Either'RIng-Trip  device  or  Monitor 
Voltage  required 


Ring  trip  device 
66.: 


(a) 


per  figure 


Optional. 

Yes  for  t»th  resistances. 
Yes  for  R= 1500  ohms  and  greater. 
No  for  R=500  ohms  and  greater. 
Yes  for  R=600  ohms  and  greater,  if 
Ring  Trip  Device  is  used. 


(e)  Intentional  paths  to  gmund  (as 
required  by  §  68.304).  (1)  Connections 
with  operational  paths  to  ground. 
Registered  terminal  equipment  and 
registered  protective  circuitry  having  an 
intentional  do  conducting  path  to  earth 
ground  at  operational  voltages  that  was 
excluded  during  the  leakage  current  test 
of  §  68.304  shall  have  a  dc  current 
source  applied  between  the  following 
points: 

(i)  Telephone  connections,  including 
tip.  ring,  tip  1.  ring  1.  E&M  leads  and 
auxiliary  leads,  and 

(11)  Earth  grounding  connections. 

Note  to  paragraphs  (e)(l)(i)  and  (eKlKU): 

For  each  test  point,  gradually  increase  the 
current  firom  zero  to  1  ampere,  then  maintain 
the  current  for  one  minute.  The  voltage 
between  (e)(2)(i)  and  (e)(2)(ii)  of  this  section 
shall  not  exceed  0.1  volt  at  any  time. 
Note  to  paragraphs  (e)(2)(i)  and  (e)(2)(U): 

(1)  In  the  event  there  is  a  component  or 
circuit  in  the  path  to  ground,  the  requirement 
shall  be  met  between  the  grounded  side  of 
the  com{x>nent  or  circuit  and  the  earth 
grounding  connection. 

(2)  Connections  with  protection  paths  to 
ground.  Registered  terminal  equipment  and 
protective  circuitry  having  an  intentional  dc 
conducting  path  to  earth  ground  for 
protection  purposes  at  the  leakage  current 
test  voltage  that  was  removed »  during  the 
leakage  current  test  of  §  68.304  shall,  upon  its 
replacement,  have  a  50  or  60  Hz  voltage 
source  applied  between  the  following  points: 

(i)  Simplexed  telephone  connections, 
including  tip  and  ring,  tip  1  and  ring  1,  E&M 
leads  and  auxiliary  leads,  and 

(ii)  Earth  grounding  connections. 

(3)  Gradually  increase  the  voltage  from 
zero  to  120  volts  nns  for  registered  terminal 
equipment,  or  300  volts  rms  for  protective 
circuitry,  then  maintain  the  voltage  for  one 
minute.  The  current  between 
§§68.306(d)(4)(i)  and  68.306(d)(4)(ii)  shall 
not  exceed  10  mA  peak  at  any  time.  As  an 
alternative  to  carrying  out  this  test  on  the 
complete  equipment  or  device,  the  test  may 
be  carried  out  separately  on  components, 
subassemblies,  and  simulated  circuits, 
outside  the  unit,  provided  that  the  test  results 
would  be  representative  of  the  results  of 
testing  the  complete  unit 


*  The  path  to  ground  is  reestabluhed  when  the 
leads  are  replaced. 


10.  Section  68.308  is  revised  to  read 
as  follows: 

168.308    Signal  power  limitations. 

(a)  General.  Limits  on  signal  power 
shall  be  met  at  the  interface  for  all  2- 
wire  network  ports  and,  where 
applicable  to  offered  services,  both 
transmit  and  receive  pairs  of  all  4-wire 
network  ports.  Signal  power 
measurements  shall  be  made  using 
terminations  as  specified  in  each  of  the 
following  limitations.  The  transmit  and 
receive  pairs  for  4-wire  network  ports 
shall  be  measured  with  the  pair  not 
under  test  connected  to  a  termination 
equivalent  to  that  specified  for  the  pair 
under  test.  Through  gain  limitations 
apply  only  in  the  direction  of 
transmission  toward  the  network. 

(b)  Voice^and  metallic  signal  power. 
(1)  Limitations  at  the  interface  on 
internal  signal  sources  not  intended  for 
network  control  signaling: 

(i)  The  power  of  all  signal  energy,  in 
the  200-3995  Hz  voiceband,  deUvered 
by  registered  terminal  equipment  or 
registered  protective  circuitry  to  the 
appropriate  loop  simulator — other  than 
non-permissive  data  equipment  or  data 
protective  circuitry  shall  not  exceed  -  9 
dBm  when  averaged  over  any  3  second 
interval. 

(ii)  For  2-wire  and  4-wire  lossless  tie 
trunk  type  interfaces,  the  maximum 
power  of  other  than  live  voice  signals 
delivered  to  a  600-ohm  termination 
shall  not  exceed  - 15  dBm  when 
averaged  over  any  three  second  interval. 

(iii)  For  OPS  lines,  the  maximum 
power  of  other  than  live  voice  delivered 
to  an  OPS  line  simulator  circuit  shall 
not  exceed  -  9  dB  with  respect  to  one 
milliwatt,  when  averaged  over  any  3- 
second  interval. 

(iv)  For  registered  test  equipment  or 
registered  test  circuitry  the  maximum   « 
signal  power  defivered  to  a  loop 
simulator  circuit  shall  not  exceed  0  dBm 
when  averaged  over  any  3-second 
interval. 

(v)  For  voiceband  private  lines  using 
ringdown  or  inband  signaling  the 
maximum  power  of  other  than  Uve 


voice  signals  deUvered  to  a  600  ohm 
termination  shall  not  exceed  - 13  dBm 
when  averaged  over  any  3-second 
interval. 

(vi)  For  voiceband  private  lines  using 
inband  signaling  in  the  band  2800  ±150 
Hz.  the  maximum  power  delivered  to  a 
600  ohm  termination  shall  not  exceed 

-  8  dBm  during  the  signaling  mode.  The 
maximum  power  deUvered  to  a  600  ohm 
terminaticn  in  the  on-hook  steady  state 
supervisory  condition  shall  not  exceed 

-  20  dBm.  The  maximum  power  of 
other  than  Uve  voice  signals  deUvered  to 
a  600  ohm  termination  during  the  non- 
signaling  mode  and  for  other  inband 
systems  shall  not  exceed  - 13  dBm 
when  averaged  over  any  3-second 
interval. 

(2)  Limitations  on  internal  signal 
sources  primarily  intended  for  network 
control  signaling,  contained  in  voice 
and  data  equipment. 

(i)  For  all  operating  conditions  of 
registered  twminal  equipment  and 
registered  protective  circuitry,  the 
maximum  power  in  the  frequency  band 
below  3995  Hz  delivered  to  a  loop 
simulator  circuit  shall  not  exceed  the 
following  when  averaged  over  any  3- ' 
second  interval: 

(A)  0  dBm  when  used  for  network 
control  (DTMF); 

(B)  0  dBm  when  DTMF  is  used  fbr 
manual  entry  end-to-end  signaling. 
When  the  device  is  used  for  this 
purpose  it  shall  not  generate  more  than 
40  DTMF  digits  per  manual  key  stroke. 

(C)  -9  dBm  in  all  other  cases, 
(ii)  For  tie  tnmk  applications,  the 

maximum  power  delivered  to  a  600  ohm 
termination  for  registered  terminal 
equipment  and  registered  protective 
circuitry  imder  all  operating  conditions 
shall  not  exceed  -  4  dBm  over  any  3 
second  interval. 

(3)  Registered  one  port  and  multiport 
terminal  equipment  and  protective 
circuitry  with  provision  for  through 
transmission  from  other  terminal 
equipment,  excluding  data  equipment 
and  data  protective  circuitry  that  are 
registered  in  accordance  with 
§  68.308(b)(4). 
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(i)  Where  through-transmission 
equipment  provides  a  dc  electrical 
signal  to  equipment  connected 
therewith  (e.g.,  for  powering  of  electro- 
acoustic  transducers),  dc  conditions 
shall  be  provided  which  fall  within  the 
range  of  conditions  provided  by  a  loop 
simulator  circuit  unless  the  combination 
of  the  through-transmission  equipment 
and  equipment  connected  therewith  is 
registered  as  a  combination  which 
conforms  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section. 

(ii)  Through-transmission  equipment 
to  which  remotely  connected  data 
terminal  equipment  may  be  connected 
shall  not  be  equipped  with  or  connected 
to  either  a  Universal  or  Programmed 
Data  Jack  used  in  data  configurations. 
(See  paragraph  (b)(4)  of  this  section  and 
$  68.502(e)). 

(4)  Registered  data  circuit  terminal 
equipment  shall  be  capable  of  operation 
in  at  least  one  of  the  states  discussed  in 
paragraphs  (b)(l)(i).  (b)(l)(ii)  or 
(b)(l)(iii)  of  this  section.  The  output 
power  level  of  the  data  circuit  terminal 
equipment  shall  not  be  alterable,  by  the 
customer,  to  levels  which  exceed  the 
signal  power  limits  specified  herein. 


(i)  Data  circuit  terminal  equipment 
intended  to  operate  with  a  programming 
resistor  for  signal  level  control  shall  not 
exceed  the  programmed  levels  given  in 
Table  68.308(a). 

(ii)  Data  circuit  terminal  equipment 
intended  to  operate  in  the  fixed  loss 
loop  (FLL)  state  shall  not  transmit  signal 
power  that  exceeds  —  4  dBm,  in  the 
200 — 3995  Hz  voiceband,  when 
avenged  over  any  and  all  3  second 
intervals. 

(iii)  Data  circuit  terminal  equipment 
shall  not  transmit  signals  from  200  to 
3995  Hz  that  exceed  -  9  dBm,  when 
averaged  over  any  and  all  3  second 
intervals. 

Table  68.308(a) 


Table  68.308(a)--Continued 


Programmina  resistor  (Rp)* 
(ohms) 


1240 
1780 
2S20 
3610 
5490 


Pro- 
grammed 
data 
equip- 
ment sig- 
nal power 
output 


-5dBm. 
-6  dBm. 
-7  dBm. 
-8  dBm. 
-9  dBm. 


Programming  resistof  (Rp)' 
(onus) 


Short 

150 

336 

866 


.  Pro- 

granvned 


equip- 
ment sig- 
nel  power 

output 


OdBm. 
-IdBm. 
-2  dBm. 
-3  dBm. 
-4  dBm. 


Tolerance)  1%. 

(5)  Registered  one-port  and  multiport 
tenninal  equipment  and  protective 
circuitry  with  provision  for  through- 
transmission  from  ports  to  other 
equipment  which  is  separately 
registered  for  the  public  switched 
network,  or  ports  to  other  network 
interfaces. 

(i)  Registered  terminal  equipment  and 
registered  protective  circuitry  shall  have 
no  adjustments  that  will  allow  net 
amplification  to  occur  in  either 
direction  of  transmission  in  the  through- 
transmission  path  within  the  200-3995 
Hz  voiceband  that  will  exceed  the 
following: 


TABLE  68.308(b).— ALLOWABLE  NET  AMPUFICATKDN  BETWEEN  PORTS  (A)(C)(D)(E) 


To 


From(E) 


%-Wire  Tie  -. ~ — 

Sutxate  1.544  Mbps  SateHite  4W  Tie  . 
Sutxate  1 .544  Mbps  Tandem  4W  Tie  . 

Integrated  Services  Tmnk — ..~. 

RTE  Digitai  

RTE  (B)  PSTN/OPS  - 

OPS  (B)  (2-Wire) 


Public  Switched  Network  (2-W»e) 
HCC  Digital  PBX-CO  (4-Wire)  — 


Tie  tru*  type  ports 


V<Hwire 


OdB 

OdB 

-3dB 

-3dB 

OdB 

-3dB 

-2dB 


Sutxate 

1.544 

Mbps  sat- 

eHite4W 


3dB 

OdB 
OdB 
OdB 
-3dB 
1  dB 


Subrate 
1.544 
Mbps  tan- 
dem 4W 


3dB 

3dB 

OdB 

OdB 

OdB 

-3dB 

IdB 


Integrated 

services 

trunk 


3dB 

3dB 

OdB 

OdB 

OdB 

-3dB 

IdB 


OPS  ports 

(2-wire) 

(B) 


6dB 
6dB 
3dB 
3dB 
3dB 
OdB 
4dB 
3dB 
3dB 


Public 
switched 


ports 
(2-wire 


3dB 
OdB 
4dB 
3dB 


HCCdM- 
talPBX- 
CXD  4-wire 


OdB. 
-3dB 
1  dB. 


(A)  The  source  impedance  for  all 
measiu^ments  shall  be  600  ohms.  AU 
ports  shall  be  terminated  in  appropriate 
loop  or  private  line  channel  simulator 
circuits  or  600  ohm  terminations. 

(B)  These  ports  are  for  2-wire  on- 
premises  station  ports  to  separately 
registered  terminal  equipment. 

(C)  These  through  gain  limitations  are 
applicable  to  multiport  systems  where 
channels  are  not  derived  by  time  or 
frequency  compression  methods. 
Terminal  equipment  employing  such 
compression  techniques  shall  assure 
that  equivalent  compensation  for 
throu^  gain  parameters  is 
demonstrated  in  the  registration 
application. 


(D)  Registered  terminal  equipment 
and  registered  protective  circuitry  may 
have  net  amplification  exceeding  the 
limitations  of  this  subsection  provided 
that,  for  each  network  interface  type  to 
be  connected,  the  absolute  signal  power 
levels  specified  in  this  section  are  not 
exceeded. 

(E)  The  indicated  gain  is  in  the 
direction  that  results  when  moving  from 
the  horizontal  entry  toward  the  vertical 
entry. 

(F)  Registered  terminal  equipment  or 
protective  circuitry  with  the  capability 
for  through  transmission  from 

.  voiceband  private  line  channels  or 
voiceband  metalUc  channels  to  other 
telephone  network  interfaces  shall 


ensure  that  the  absolute  signal  power 
levels  specified  in  this  section,  for  each 
telephone  network  interface  type  to  be 
connected,  are  not  exceeded. 

(G)  Registered  terminal  equipment  or 
protective  circuitry  with  the  capabiUty 
for  through  transmission  from 
voiceband  private  line  channels  or 
voiceband  metallic  private  line  channels 
to  other  telephone  network  interfaces 
shall  assure,  for  each  telephone  network 
interface  type  to  be  connected,  that 
signals  with  energy  in  the  2450  to  2750 
Hz  band  are  not  through  transmitted 
imless  there  is  at  least  an  equal  amoimt 
of  energy  in  the  800  to  2450  Hz  band 
within  20  miUiseconds  of  application  of 
signal. 
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(ii)  The  insertion  loss  in  through 
connection  paths  for  any  fr^uency  in 
the  800  to  2450  Hz  band  shall  not 
exceed  the  loss  at  any  frequency  in  the 
2450  to  2750  Hz  band  by  more  than  1 


dB  (maximiun  loss  in  the  800  to  2450 
Hz  band  minus  minimum  loss  in  the 
2450  to  2750  Hz  band  plus  1  dB). 

(6)  For  tie  tnmk  interfaces — 
Limitation  on  idle  circuit  stability 
parameters.  For  idle  state  operating 


conditions  of  registered  terminal 
equipment  and  registered  protective 
circuitry,  the  following  lirnitations  shall 
be  met: 

(i)  For  the  two-wire  interface: 


RL> 


(ii)  For  the  four-wire  lossless  interface: 


9-3  ^^^^  dB;  for 200Hz <f<50Q Hz 


6dB 


;for500Hz<f<3200Hz 


tlf  > 


10-4  ^(ZJ)  dB;for200Hz<f<500Hz 


6dB 


;for500Hz<f<3200Hz 


tl,  >40dB 
RLi,RLo>3dB 


NotK  The  following  definitions  apply  to 

return  loss  Tequirements: 

RL    the  return  loss  of  2-wire  tenninal 

equipment  at  the  interface  with  respect 
to  600  ohm8+2.16  |iF  (i.e.,  2,^=600 
ohnu-i-2.16  ^F). 


RLA201og,o 


'PBX 


+  Z, 


-PBX 


-z. 


Rli    the  terminal  equipment  input  (receive) 
port  return  loss  with  respect  to  600  ohms 
(i.e.,  Zrefseoo  ohms). 


RLiA201og,o 


Z|>BX(inp«)'*"Zwf 
ZpBX(iiipul)~Z^ 


RLo    the  terminal  equipment  output 

(transmit)  port  return  loss  with  respect  to 
600  ohms  [i.e..  2^c«=600  ohms). 


RL„A201og,o 


ZpBX(output)~Z^ 


the  transducer  loss  between  the  receive 
and  transmit  ports  of  the  4-wire  PBX.  tlf 
is  the  transducer  loss  in  the  forward 
direction  from  the  receive  port  to  the 
transmit  port  of  the  PBX. 


tl,A201og,o|i- 

Where  Ii  is  the  current  sent  into  the  receive 
port  and  I,  is  the  current  received  at  the 
transmit  port  terminated  at  600  ohms. 

tlr  is  the  transducer  loss  in  the  reverse 

direction,  from  the  transmit  port  to  the 
receive  port  of  the  PBX. 


tl,A201og,oi- 

*r 

Where  Ii  is  the  current  sent  into  the  transmit 
port  and  I,  is  the  current  received  at  the 
receive  port  terminated  at  600  ohms. 
Note,  the  source  impedance  of  I*  is  600 
ohms. 

(7)  Registered  terminal  equipment  and 
registered  protective  circuitry  shall 
provide  the  following  range  of  dc 
conditions  to  off-premises  station  (OPS) 
lines. 

(i)  DC  voltages  applied  to  the  OPS 
interface  for  supervisory  purposes  and 
during  network  control  signaling  shall 
meet  the  limits  specified  in 
§68.306(a)(3)(i). 

(ii)  DC  voltages  applied  to  the  OPS 
interface  during  the  talking  state  shall 
meet  the  following  requirements: 

(A)  The  maximum  open  circuit 
voltage  across  the  tip  (T(OPS))  and  ring 
(R(OPS))  leads  for  all  classes  shall  not 
exceed  56.5  volts,  and 

(B)  Except  for  class  A  OPS  interfaces, 
the  maximum  dc  current  into  a  short 
circuit  across  tip  {T(OPS))  and  ring 
(R(OPS))  leads  shall  not  exceed  140  mA.' 

(8)  For  connections  to  1.544  Mbps 
digital  services,  the  permissible  code 
words  for  unequipped  Mu-255  encoded 
subrate  channels  are  limited  to  those 
corresponding  to  signals  of  either 
polarity,  of  magnitude  equal  to  or  less 
than  X48,  where  code  word,  XN  is 
derived  by: 

XN  =  (255-N)base2 
-XN  =  (127-N)base2 

(c)  Signal  power  in  the  3995-4005  Hz 
frequency  band. 


(1)  Power  resulting  frxim  internal 
signal  sources  contained  in  registered 
protective  circuitry  and  registered 
terminal  equipment  (voice  and  data), 
not  intended  for  network  control 
signaling.  For  all  operating  conditions  of 
registered  terminal  equipment  and 
registered  protective  circuitry  that 
incorporate  signal  sources  other  than 
sources  intended  for  network  control 
signaling,  the  maximum  power 
delivered  by  such  sources  in  the  3995- 
4005  Hz  band  to  an  appropriate 
simulator  circuit,  shall  be  18  dB  below 
maximum  permitted  power  specified  in 
paragraph  (b)  of  this  section  for  the 
voiceband. 

(2)  Terminal  equipment  with 
provision  of  through-transmission  fix)m 
other  equipment.  The  loss  in  any 
through-transmission  path  of  registered 
tenninal  equipment  and  registered 
protective  circuitry  at  any  frequency  in 
the  600  to  4000  Hz  band  shall  not 
exceed,  by  more  than  3  dB,  the  loss  at 
any  frequency  in  the  3995  to  4005  Hz 
band,  when  meas\ired  into  an 
appropriate  simulator  circuit  from  a 
source  that  appears  as  600  ohms  across 
tip  and  ring. 

(d)  Longitudinal  voltage  at 
frequencies  below  4  kHz.  The  weighted 
rms  voltage  ^  averaged  over  100 
milliseconds  that  is  resultant  of  all  of 
the  component  longitudinal  voltages  in 
the  100  Hz  to  4  kHz  band  after 
weighting  according  to  the  transfer 


'Average  magnitudes  may  be  used  for  signals  that 
have  peak-to-rms  ratios  of  20  dB  and  less.  The  rms 
limitations  must  be  used  instead  of  average  values 
if  the  peak-to-rms  ratio  of  the  interfering  signal 
exceeds  this  value. 
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function  of  f/4000  where  f  is  the 
frequency  in  Hertz,  shall  not  exceed  the 
rnnvimiim  indicated  under  the 
conditions  stated  in  paragraph  (g)  of  this 
section. 


Frequency  range 

Maximum 
weighted 
rms  voll- 

Impedance 

100  Hz  to  4  kHz 

-30  dBV 

500  ohms. 

(e)  Voltage  in  the  4  kHz  to  6  MHZ 
frequency  range-general  case — 2-Mrire 
and  4-wiro  lossless  interface  (except 
LADC).  Except  as  noted,  rms  voltage  as 
averaged  over  100  milliseconds  at  the 
telephone  connections  of  registered 
terminal  equipment  and  registered 
protective  drcuitiy  in  all  of  the  possible 
8  kHz  bands  within  the  indicated 
frequency  range  and  under  the 
conditions  specified  in  paragraph  (g)  of 


this  section  shall  not  exceed  the 
iTiftvitniim  indicated  below.  For 
paragraphs(e)(l)  and  (eX2)(i)  of  this 
section,  "f '  is  the  center  frequency  in 
kHz  of  each  of  the  possible  8-kHz  bands 
beginning  at  8  kHz. 

(1)  Metallic  Voltage.  4  kHz  to  270 
kHz: 


Center  frequency  (f)  of  8  kHz  tMnd 


8  kHz  to  12  khz  .... 
12  kHz  to  90  kHz  .. 
90kHzto266kHz 


Max  voltage  in  aN  8  kHz  bends 


-(6.4  4-12.«togf)dBV 
(23^  iii  i)  dBV  -55  " 


Metallic 
terminating 
impedance 


aoOohme. 
135  ohms. 
135  ohms. 


(2)  Longitudinal  voltage. 

(i)  4  kHz  to  270  kHz.  .       ,      i-  »  ,«, 

(ii)  270  kHz  to  6  MHZ.  The  rms  value  of  the  longitudinal  voltage  components  m  the  frequency  range  of  ZTO 

kHz  to  6  MHZ,  shall  not  exceed  -30  dBV.  This  limitation  appUes  with  a  longitudinal  termination  having  an  impedance 

of  90  ohms. 


Center  frequency  (f)  of  8  kHz  band 


12  kHz  to  42  kHz 

42  kHz  to  266  kHz  (2 -40  tog  0  dBV  -62  dBV 


Max  voltage  in  aU  8  kHz  bands 


-  (18.4  4- 20  tog  t)  dBV 


Longitu- 
dtoal  termi- 
nating ino- 

pedanoe 


500  ohms 
90  ohms 
90  ohms 


(f)  LADC  interface.  The  metallic 
voltage  shall  comply  with  the  general 
requirements  in  paragraph  (f)(1)  of  this 
section  as  well  as  the  additional 
requirements  specified  in  paragraphs 
(f)(2)  and  (Q(3)  of  this  section.  The 
requirements  apply  under  the 
conditions  specified  in  paragraph  (g)  of 
this  section.  Terminal  equipment  for 
which  the  magnitude  of  the  source  and/ 
or  terminating  impedance  exceeds  300 
ohms,  at  any  frequency  in  the  range  of 
100  kHz  to  6  MHz,  at  which  the  signal 
(transmitted  and/or  received)  has 
significant  power,  shall  be  deemed  not 
to  comply  with  these  requirements.  A 
signal  is  considered  to  have  "significant 
power"  at  a  given  frequency  if  that 
fr«)uency  is  contained  in  a  designated 
set  of  frequency  bands  that  collectively 
have  the  property  that  the  rms  voltage 
of  the  signal  components  in  those  bands 
is  at  least  90%  of  the  rms  voltage  of  the 
total  signal.  The  designated  set  of 
frequency  bands  must  be  used  in  testing 
all  frequencies. 

(1)  Metallic  voltages — frequencies 
below  4  kHz. 

(i)  Weighted  rms  voltage  in  the  10  Hz 
to  4  kHz  frequency  band.  The  weighted 
rms  metallic  voltage  in  the  fr^uency 
band  from  10  Hz  to  4  kHz,  averaged  over 
100  miUiseconds  that  is  the  resultant  of 


all  the  component  metallic  voltages  in 
the  band  after  weighting  according  to 
the  transfer  function  of  f/4000  where  f 
is  the  frequency  in  Hertz,  shall  not 
exceed  the  maximum  indicated  below 
under  the  conditions  stated  in 
paragraph  (g)  of  this  section. 


center  frequencies  and  under  die 
conditions  specified  in  paragraph  (g)  of 
this  section  shall  not  exceed  the 
irn^vimiim  indicated  below: 


Frequency  range 

Maximum 
voltage 

10  Hz  to  4  kHz  - 

♦3  dBV. 

(ii)  RMS  Voltage  in  100  Hz  bands  in 
the  frequency  range  0.7  kHz  to  4  kHz. 
The  rms  metallic  voltage  averaged  over 
100  milliseconds  in  the  100-Hz  bands 
having  center  frequencies  between  750 
Hz  and  3950  Hz  shall  not  exceed  the 
m^iYiTmiin  indicated  below. 


Center  freq  (!)  of  all  100-Hz  bands 

Max  volt- 
age in  all 
fOO+lz 
bands 

4.05  kHz  to  4.6  kHz  ..._ 

4.60  kHz  to  5.45  kHz 

5  45  kHz  to  59.12  kHz  

0.5  dBV. 

(59.2-90 

logo 
dBV. 

(7.6—20 

59  12  kHz  to  266  00  kHz 

logi) 

dBV. 
(43.1—40 

togf) 
dBV. 

Center  freq  (I)  of  100-Hz  bands 


750  to  3950  Hz 


Max  volt- 
age in  all 
100-Hz 
t>arKls 


-6dBV. 


(2)  Metallic  Voltages — frequencies 
above  4  kHz— LADC  interface. 

(i)  100-Hz  bands  over  frequency  range 
of  4  kHz  to  270  kHz.  The  rms  voltage 
as  averaged  over  100  milliseconds  in  all 
possible  100-Hz  bands  between  4  kHz 
and  270  kHz  for  the  indicated  range  of 


Where  f  =  canter  frequency  in  kHz  of  each 
of  the  possible  100  Hz  bands. 

(ii)  8-kHz  bands  over  frequency  range 
of  4  kHz  to  270  kHz.  The  rm^voltage 
as  averaged  over  100  milliseconds  in  all 
of  the  possible  8-kHz  bands  between  4 
kHz  and  270  kHz  for  the  indicated  range 
of  center  frequencies  and  under  the 
conditions  specified  in  paragraph  (g)  of 
this  section  shall  not  exceed  the 
maximum  indicated  below: 
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Center  freq  (0  of  8- 
kHz  bands 


8  kHz  to  120  kHz  „.. 
120  kHz  to  266  kHr. 


Max  voltege  In  al  ^ 
kHzr 


(17.6-20  togO  dBV. 
(58L2--40  togf)  dBV. 


Where  f=  center  frequency  in  kHz  of  each 
of  the  possible  8-kHz  bands. 

(ill)  RMS  Voltage  at  frequencies  above 
270  kHz.  The  ims  value  of  the  metallic 
voltage  oxnponents  in  the  frequency 
range  of  270  kHz  to  6  MHZ,  averaged 
over  2  microseconds,  shaH  not  exceed 
-15  dBV.  This  limitation  applies  with  a 
metallic  termination  having  an 
impedance  of  1 35  ohms. 


(iv)  Peak  Voltage.  The  total  peak 
voltage  fat  aUifrequency  components  in 
the  4  kHz  to  6  MHZ  band  shall  not 
exceed  4.0  volts. 

(3)  Longitudinal  voltage.  Frequencies 
below  4kHz:  The  weighted  rms  voltage 
in  the  frequency  band  from  10  Hz  to  4 
kHz,averaged  over  100  miUiseconds  is 
the  resultant  of  all  the  compcment 
longitudinal  voltages  in  the  band  after 
weighing  according  to  the  transfar 
fimction  of  &4000,  Mt^ere  f  is  the 
frequMicy  in  Hz,  shall  not  exceed  the 
maximtun  indicated  below  under  the 
conditions  stated  in  paragraph  (g)  of  thi« 
section. 


(i)  Frequencies  below  4  kHz.  The 
weighted  im&  voltage  in  the  frequency 
band  from  10  Hz  to  4  kHz,avaagad  over 
100  milliseoonds  is  the  resultairt  of  all 
the  component  longitudiaal  voltages  in 
the  band  after  weighing  according  to  the 
transfer  function  of  f/4000.  where  f  is 
the  frequency  in  Hz,  shall  not  exceed 
the  maximum  indicated  below  imder 
the  conditions  stated  in  paragraph  (g)  of 
this  section. 


Fraquancy  range 

Mnimuar 
RMSvoM^B 

10Hz-4kHz 

-37  dBV. 

(11)  4  kHz  to  270  kHz. 


Ctr  freq  (f)  of  8  kHz 


8  to  12  kHz  ... 
12to42kHz  .. 
42  to  266  kHz 


Max  voltage  in  at  8  kHz  bands 


-(1^4^20 togf)  dBV 

(3-40  togf)  dBV 

-62  dBV 


Longito- 
(fnalwrmK 
naling  hrv' 


500  ohms. 
90  ohms 
90  ohms. 


Where  f  -  center  freqoency  in  kHz  of  eachef  the  posaibie  »4(Hz  bands. 

uu  ^^^  ^l^^J^Ju  ®  MHZ.  The  rms  value  of  the  longitiidinal  voltage  components  in  Uie  frequency  range  of  270 
kHz  to  6  KfflZ  shaU,  avesi^  over  2  microseconds,  not  exceed  -30  dBV.  This  hmitation  applies  with  a  l^tudinal 
termination  having  an  unpedance  of  90  ohms.  -"«" 

(d)  Lonmtiidinal  voltege  at  frequendas  below  4  kHz.  The  weighted  rms  voltage*  averaged  over  100  milliaecoads 
that  is  resultant  o£  aU  of  the  component  longitiidinal  voltages  in  the  100  Hz  to  4  kHz  band  alter  weighting  accordina 
to  the  tiansfer  ftmchon  of  f/4000  where  f  is  die  frequency  in  Hertz,  shall  not  exceed  the  maximum  indiaited  under 
the  oondhians  stated  in.  §  68.308(g).  »uu<" 


Frequerwy  range 


100  Hz  to  4  kHz 


Maximum  weighted  rms  woKage 


-30  dBV 


500  ohms. 


rarW.  ^^^^  m  the  4  kHz  to  8  MHZ  frequency  mngfi—geaeral  case-^2-wiTe  and  4-wire  lossless  interface  (except 
LADC).  Except  as  noted,  rms  voltage  as  averaged  over  100  milllsecends  at  die  telephone  connections  of  registered 
terminal  equipment  and  registered  protective  circuitiy  in  all  of  the  possible  8  kHz  bends  within  die  indicated  fttwuencv 
range  and  under  die  conditiom.  specified  in  paragraph  (g)  of  diis  section  shaU  not  exceed  die  maximum  indicated 
below  For  paragraph  (eKD  and  paragnph  (e)(2)(i)  of  Uiis  section,  "f '  is  die  center  frequency  in  kHz  of  each  of  die 
possible  8-kHz  bands  beginning  at  8  kHz.  -^        /  oi  uw 

(1)  Metallic  Voltage.  4  kHx>to  270  kHz: 


Center  frequency  (f)  of  8  kHz  bend 


8  kHz  to  12  kHz  .... 
12  kHz  to  90  kHz  .. 
gOkHzto26ekHz 


-(6.4 +  12.6  togf)  dBV 

(23-«  tog  f)  dBV 

-55  dBV 


300 
136 
136 


(2)  Longitudinal  voltage 
(i)  4  kHz  to  270  kHz. 

uu  ^"^  f^^.^J°,.®  *'*"^  ^®  "°*  ^*^®  °^  ^®  longitiidinal  voltage  components  in  die  fi«quency  range  of  270 
kHz  to  6  MHZ,  shaU  not  exceed  -30  dBV.  This  limitation  appUes  widi  a  longitudinal  termination  baving  animpedance 
of  90  ohms. 


Longitu- 
dtoal  termi- 
nating im- 


8  kHz  to  12  kHz  . 
12  kHz  to  42  kHz 

•Av«P^  nagnitudw  nay  be  used  far  tignaU  that  iiave  p<wk-to-nns  ntio*  of  20  dB  and  leM.  Th«  rms  limiutiaiu  muM  be  uaad  instawl  of  averaBe 
valuea  if  the  peak-to-mu  ratio  of  the  interfering  signal  exceeds  thU  value.  "»«wi  "i  ■'«««<> 
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Canter  frequency  (t)  of  8kHz  band 


42  kHz  to  266  kHz 


«       Max  vottage  in  ail  8  kHz  bands 


-62dBV  -.. 


Lixigitu- 
dirtal  termi- 
nating im- 

pedaiice 


90  ohms. 


(f)  LADC  interface.  The  metallic 
voltage  shall  comply  with  the  general 
requirements  in  paragraph  (f)(1)  of  this 
sactioD  as  well  as  the  additional 
requirements  specified  in  paragraphs 
(f)(2)  and  (3)  of  this  section  as  stated. 
The  reqiurements  apply  under  the 
conditions  specified  in  §  68.308(g). 
Terminal  equipment  for  which  the 
magnitude  of  the  source  and/or 
tarminating  impedance  exceeds  300 
Ohms,  at  any  frequency  in  the  range  of 
100  kHz  to  6  MHz,  at  which  the  signal 
(transmitted  andyor  received)  has 
significant  power,  shall  be  deemed  not 
to  comply  with  these  requirements.  A 
signal  is  considered  to  have  "significant 
power"  at  a  given  frequency  if  that 
frequency  is  contained  in  a  designated 
set  of  frequency  bands  that  collectively 
have  the  property  that  the  rms  voltage 
of  the  signal  components  in  those  bands 
is  at  least  90%  of  the  rms  voltage  of  the 
total  signal.  The  designated  set  of 


frequency  bands  must  be  used  in  testing 
all  frequencies. 

(1)  Metallic  voltages — frequencies 
below  4  kHz. 

(i)  Weighted  rms  voltage  in  the  10  Hz 
to  4  kHz  frequency  band.  The  weighted 
rms  metallic  volts^  in  the  frequency 
band  from  10  Hz  to  4  kHz,  averaged  over 
100  milliseconds  that  is  the  resultant  of 
all  the  component  metallic  voltages  in 
the  band  after  weighting  according  to 
the  transfer  function  of  f/4000  where  f 
is  the  frequency  in  Hertz,  shal^  not 
exceed  the  TTmYimiim  indicated  below 
under  the  conditions  stated  in 
paragraph  (g). 


The  rms  metallic  voltage  averaged  over 
100  milliseconds  in  the  100-Hz  bands 
having  center  frequencies  between  750 
Hz  and  3950  Hz  shall  not  exceed  the 
mwyitniiin  indicated  below. 


Center  treq  (f)  of  100-Hz  bands 


750  to  3950  Hz 


IMax  volt- 
age in  all 
100-Hz 
bands 


-6dBV. 


Frequency  range 

Maximum 
voltage 

10  Hz  to  4  kHz  

>3dBV. 

(ii)  RMS  Voltage  in  100  Hz  bands  in 
the  fiwjuency  range  0.7  kHz  to  4  kHz. 


(2)  Metallic  Voltages — frequencies 
above  4  kHz — LADC  interface. 

(i)  100-Hz  bands  over  frequency  range 
of  4  kHz  to  270  kHz.  The  rms  voltage 
as  averaged  over  100  milliseconds  in  all 
possible  100-Hz  bands  between  4  kHz 
and  270  kHz  for  the  indicated  range  of 
center  frequencies  and  under  the 
conditions  specified  in  §  68.308(g)  shall 
not  exceed  the  maximum  indicated 
below: 


Center  treq  (f)  of  aM  100-Hz  bands 


4.05  kHz  to  4.6  kHz  

4.60  kHz  to  5.45  kHz  — 
5.45  kHz  to  59.12  kHz  .... 
58.12  kiHz  to  266.00  kHz 


Max 


voltage  in  a 
Hz  bands 


In  al  100- 


0.5  dBV. 

(50.2-90  tog  f)  dBV. 
(7.6-20  tog  f)  dBV. 
(43.1-40  tog  f)  dBV. 


Where  f  -  center  frequency  in  kHz  of  each  of  the  possible  100  Hz  bands. 
(ii)  8-kHz  bands  over  frequency  range  of  4  kHz  to  270  kHz.  The  rms  voltage  as  averaged  over  100  milliseconds 
in  all  of  the  possible  8-kHz  bands  between  4  kHz  and  270  kHz  for  the  indicated  range  of  center  frequencies  and 
under  the  conditions  specified  in  §  68.308(g)  shall  not  exceed  the  maximum  indicated  below: 


Center  freq  (f)  of  84(Hz  bands 


8  kHz  to  120  kHz 
120  kHz  to  266  kHz 


Max  voltage  in  aH  6- 
kHz  bands 


(17.6-20  tog  f)  dBV. 
(59.2-40  tog  f)  dBV. 


Where  t  -  canler  frequency  in  kHz  o(  each  of  the  possible  8-kHz  bands. 

(iii)  RMS  Voltage  at  frequencies  above  270  kHz.  The  rms  value  of  the  metaUic  voltage  componenU  in  the  frequency 
range  of  270  kHz  to  6  MHZ,  averaged  over  2  microseconds,  shall  not  exceed  -15  dBV.  This  limitation  applies  with 
a  metallic  termination  having  an  impedance  of  135  ohms. 

(iv)  Peak  Voltage.  The  total  peak  voltage  for  all  frequency  components  in  the  4  kHz  to  6  MHZ  band  shall  not 
exceed  4.0  volts. 

(3)  Longitudinal  vpltage. 

(i)  Frequencies  below  4kHz.  The  weighted  rms  voltage  in  the  frequency  band  from  10  Hz  to  4kHz,  averaged  over 
100  milliseconds  is  the  resultant  of  all  the  component  longitudinal  voltages  in  the  band  after  weighing  according  to 
the  transfer  function  of  f/4000,  where  f  is  the  frequency  in  Hz.  shall  not  exceed  the  maximum  indicated  below  under 
the  conditions  stated  in  §  68.308(g). 


Frequency  range 


10Hz-4kHz 


IMaximum 
RMS  vott- 
age 


-37 
dBV. 


(ii)  4  kHz  to  270  kHz 
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Center  freq  (f)  of  8-kHz  bands 


8  kHz  to  12  kHz  .... 
12  kHz  to  42  kHz  .. 
42  kHz  to  266  kHz 


Max  voltage  in  aH  8-kHz  bands 


-(18.4  ♦  20  tog  0  dBV 

(3-20  tog  0  dBV 

-62  dBV 


Where  f  -  center  frequency  in  kHz  of  each  of  the  possible  8^(Hz  bands, 
(iii) 


kH.  *a  ^Sni?^^!V  ^^^7^^  ™»  ^»1"«  of  the  longitudinal  voltage  componenU  in  the  freouencv 

t^^tfonTvi^'ir;:rceT9o^sr'~°°'^' "-'  -^  -^°  sivt^™riimitation^;pS:rs 


LongNu- 
dhwl  termi- 
nating 
Votega 


500  ohms. 
90  ohms. 
90  ohms 


range  of  270 
a  longitudinal 


■UMQ  oooc  cna-at^ 
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FnqiMndwM  Mow  4  kHz 
*300  ohms 


T 


600  ohms  metaUic 


350  ohms 
WV 1 


SOO  ohms  longitudinal 

R 

'200  Ohms 
V  tongiudinsi  (dB)  •  V(dB)  *  XldB  /77 


8  kHz  Band  Cantsr  Fmqimneisa  immmmf  4  and  12  kHz 

T 
O 


300  ohms  mataOc 


500  ohms  longHudkiai 


V  longitud/nai  (dB)  «  V(dB)  *  1.4  dB 


9  kHz  Band  Cantar  Ffaquandaa  atovm  12  kHz  and  up  to  9  MHz 

T 

O  19T.5  Ohms 

135  Ohms  matattG       >      S8.3  ohms 


90  ohms  k)ngitudbiat 

R 


V  fonggudbial  (dB)  «  V(dB)  *  4  dB 


Resams  TBmmiATioMS 

mTALUCReTWM 
ngiMm  9iJ09(ai) 


MUMO  OOOC  (TIKOI-C 
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(g)  Requirements  in  pcuagmphs  (d), 
(e)  and  (f)  of  this  section  apply  under 
thefoHovfing  conditions:  (1)  All 
registered  tenninal  equipment,  except 
equipment  to  be  used  on  LAOC,  and  all 
registered  protective  circuitry  must 
comply  with  the  limitations  when 
connected  to  a  termination  equivalent  to 
the  circuit  depicted  in  Figure  68.308(a) 
and  when  placed  in  all  operating  states 
of  the  equipment  except  during  network 
control  signaling.  LADC  registered 
terminal  equipment  must  comply  with 
the  metallic  voltage  limitations  when 
connected  to  circuits  of  $  68.3(i)  and 
must  comply  with  the  longitudinal 
limitations  when  connected  to  circuits 
of  Figure  68.308(a).  as  indicated. 

(2)  All  registered  terminal  equipment 
and  registered  protective  circuitry  must 
comply  with  the  limitations  in  the  off- 
hook  state  over  the  range  of  loop 
ciurents  that  would  flow  with  the 
equipment  connected  to  an  appropriate 
simiilator  circuit. 

(3)  Registered  tenninal  equipment  and 
registermi  protective  dicuitry  with 
provision  lor  through-transmission  &Y>ra 
other  equipments  shall  comply  with  the 
limitations  wdth  a  1000  Hz  tone  applied 
from  a  60CN>hm  source  (or,  if 
appropriate  a  source  which  reflects  a 
600-ohm  impedance  across  tip  and  ring) 
at  the  maximum  level  that  would  be 
applied  during  normal  operation. 
Registered  protective  circuitry  for  data 
shall  also  comply  with  the  tone  level  10 
dfi  bicker  than  the  overload  p<rint. 

(4)  For  registered  terminal  equipment 
or  registered  protective  circuitry  with 
non-registered  signal  source  input,  such 
as  music  on  hold,  the  out  of  band  signal 
power  requirements  shall  be  met  using 
an  input  signal  with  a  frequency  range 
of  200  (iz  to  20  kHz  and  the  level  set 

at  the  overioad  point. 

(5)  Except  during  the  transmisrion  of 
ringing  (§  68.306(d))  and  Dual  Tone 
Multi-frequency  fDTMF)  signals,  LADC 
registered  tenninal  equipment  shall 
comply  with  all  requ&emeBts  in  all. 
operating  states  and  with  loop  ciurent 
that  may  be  drawn  for  such  purposes  as 
loop  back  signaling.  The  requirements 
in  paragraph  (f)(1)  of  thisaection  except 
in  paragraphs  (f)(l)(i)  and  (f)(lMii)  of 
this  section  also  apply  diuing  the 
application  of  ringing.  The  requiremoit 
in  paragraph  (d)  and  the  requirements  in 
paragraphs  (f)(l)(i)  and  (0(l)(ii)  of  this 
section  apply  during  ringing  fca* 
frequencies  above  300  Hz  and  with  the 
maximum  voltage  limits  raised  by  10 
dB.  DTMF  signals  which  are  used  for 
the  transmission  of  alphanumeric 
information  and  which  comply  with  the 
requirements  in  paragraph  (f)(l)(i)  and 
in  paragraphs  (f)(2)  or  (f)(3)  of  this 
section  as  applicable,  shall  be  deemed 


to  comply  with  the  requirements  in 
paragraph  {f)(l)(ii)  of  this  section 
provided  that,  for  automatically 
originated  DTMF  signals,  the  duty  cycle 
is  less  than  SO  percent. 

(6)  LADC  registered  tenninal 
equipment  shall  comply  with  all 
applicable  requirements,  except  those 
specified  in  paragraphs  (f)(1)  (i>and  (ii) 
of  this  section,  diiring  the  transmission 
of  each  possible  data  signal  sequence  of 
any  length.  For  compliance  with 
paragraph  (f)(3)(i)  of  this  section,  the 
limitation  applies  to  the  rms  voltage 
averaged  as  follows: 

(i)  For  digital  si^ials.  baseband  or 
modulated  on  a  carrier,  for  which  there 
are  defined  signal  element  intervals,  the 
rms  voltage  is  averaged  over  each  such 
interval.  Where  miUtiple  carriers  are 
involved,  the  voltage  is  the  power  sum 
of  the  rms  voltages  for  the  signal 
element  intervals  for  each  carrier. 

(ii)  For  baseband  analog  si^ials,  the 
rms  voltage  is  averaged  over  each  period 
(cycle)  of  the  highest  frequency  of  the 
signal  (3  dB  pc^t  on  the  spectrum).  For 
analog  signals  that  are  modulated  on  a 
carrier  (whether  or  not  the  carrier  is 
suppressed),  it  is  averaged  over  each 
p«iod  (cycle)  of  the  carrier.  Where ' 
multiple  carriers  are  involved,  the 
voltage  is  the  power  sum  of  the  rms 
voltaoe  for  eadi  carrier. 

(iii)  For  signals  other  than  the  types 
defined  in  paragraphs  (g](6)(i)  and  (ii)  of 
this  section,  the  peak  amplitude  of  the 
signal  must  not  exceed  4-1  dBV. 

(7)  Equipment  shall  comply  with  the 
requirements  in  paragrairfis<fKl)(i)  and 
(ii)  of  this  section,  during  any  data 
sequence  that  may  be  transmitted 
during  normal  use  with  a  probabiUty 
greater  than  0.001.  If  the  sequences 
transmitted  by  the  equipment  are 
application  dependent,  the  usee 
instructicm  material  shall  include  a 
statement  of  any  limitations  assumed  in 
demonstrating  compliancaof^he 
equiinnent. 

(8)  In  addition  to  the  conditions 
specified  in  paragraph  (g)(5)  of  diia 
section,  LADC  registered  terminal 
equipment  which  operates  in  one  or 
more  modes  as  a  receiver,  shall  comply 
with  requirements  in  paragraph  (f)(3)  of 
this  section  with  a  tone  at  all 
frequencies  in  the  range  of  potential 
received  signals  and  at  the  maiHTTninr^ 
power  which  may  be  received. 

(h)  Interference  limitations  for 
transmission  of  bipolar  signals  over 
digital  services. — (1)  Limitations  on 
Terminal  Equipment  Connection  to 
Subrate  Digital  Services— {i)  Pulse 
repetition  rate.  The  pulse  repetition  rate 
shall  be  Sjmchronous  with  2.4.  3.2. 4.8. 
6.4.  9.6. 12.8, 19.2,  25.6.  38.4,  56.0,  tw 
72  kbps  per  second. 


(ii)  Template  for  maximum  output 
pulse.  When  applied  to  a  135  Ohm 
resistor,  the  instantaneous  amplitude  of 
the  largest  isolated  output  pulse 
obtainable  from  the  registered  terminal 
equipment  shall  not  exceed  by  more 
than  10%  the  instantaneous  voltage 
defined  by  a  template  obtained  as 
follows:  The  HmiHiig  pulse  template 
shall  be  determined  by  passing  an  ideal 
50%  duty  cycle  rectangular  pulse  with 
the  amplitude/pulse  rate  characteristics 
defined  in  Table  68.308(c)  through  a 
single  real  pole  low  pass  filter  having  a 
cutoff  freouency  in  Hertz  equal  to  1.3 
times  the  bit  rate.  For  bit  rates  of  2.4, 
3.2,  4.8,  6.4, 9.6  and  12.8  kbps,  the 
filtered  pulses  shall  also  be  passed 
through  a  filter  providing  the  additional 
attenuation  in  Table  68.308(d). 

Table  68.308(c).— Owvinq  Pulse 
Amputude 


Line  rata 
(htope) 

User  data  rate 
(R)(Kbpe) 

AfflMHudi 
(A)(volts> 

2.4  

2.4     

1  68 

3.2  .     

4.8 

6.4 

9.6  ...» _. 

2.4w(thSC^  .... 

4.8  

4.8wtthSC'  .... 
9.6  „. 

1.68 
146 
1.66 
0.83 

12.8  

19.2  

9.6  with  6C«  .... 

19.2 

19.2wtthSC'  .. 

38.4  

38.4wNhSC«  > 

56  

56w»iSC'  ..... 
64  

0.83 

^M 

1J6 
1J6 
1.86 
1.66 
1.66 
1.66 

25.8  .-_ 

38.4  

51.2 

56  

72      

72  „ 

<  SC:  SeoondaryChanneL 

Table  68.308(d).— Minimum 
AOOmONAL  Attenuatjon 


Line  rate  (R)  (ktipn) 

Attenu- 
ation in 
frequency 
band  24- 
32lcH2 
(dB) 

Attene- 

aiionin 

frequency 

t>and72- 

80  KHz 

(dB) 

2.4      . . 

3.2 

4A 

6.4 

9.6 

12.8 __ 

5 
5 

13 
13 
17 
17 

1 
1 
9 
9 
8 
8 

Note:  The  attenuation  indtoated  may  be.  re- 
duced at  any  frequency  within  the  bmd  by  the 
weighdng  curve  of  Tabie  68.308(e).  Minimum 
rejecMon  is  never  less  than  0  dB;  i.e.,  the 
weight  does  rxM  justify  gain  over  the  system 
without  added  attenuation. 

Table  68.308(e).— Attenuation 
Curve 


24-32  kHz  l)end 

72-^ 
KHztMnd 

Attenu- 
ation fac- 
tor dB 

24 „..   „„ 

72 

-18 
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Table  68.308(e).— Attenuation 
Curve— -Continued 


(iii)  Avemgp  power.  The  average 
output  power  when  a  random  signal 
sequence,  (0)  or  (1)  equiprobable  in  each 
pulse  interval,  is  being  produced  as 
measiired  across  a  135  ohm  resistance 
shall  not  exceed  0  dBm  for  9.6  and  12.8 
kbps  or  +6  dBm  for  all  other  rates 
shown  in  Table  68.308(b). 

(iv)  Encoded  analog  content.  If 
registered  terminal  equipment 
connecting  to  subrate  services  contains 
an  analog-to-digital  converter,  or 
generates  signals  directly  in  digital  form 
that  are  intended  for  eventual 
conversion  into  voiceband  analog 
signals,  the  encoded  analog  content  of 
the  digital  signal  must  be  limited.  The 
maximum  equivalent  power  of  encoded 
analog  signals  for  other  than  live  voice 
as  derived  by  a  zero  level  decoder  test 
configuration  shall  not  exceed  - 12 


dBm  when  averaged  over  any  S-second 
time  interval.  The  maximum  equivalent 
power  of  encoded  analog  signals  as 
derived  by  a  zero  level  decoder  test 
configiUBtlon  for  signals  intended  for 
network  control  signaling  shall  not 
exceed  -  3  dBm  when  averaged  over 
any  3-second  intervaL 

(2)  Limitations  on  Terminal 
Equipment  Connecting  to  1.544  Mbps 
Digital  Services. — (i)  Pulse  repetitiuti 
rate:  The  free  running  line  rate  of  the 
transmit  signal  shall  be  1.544  Mbps  with 
a  tolerance  of  ±32  ppm..  i.e.,  ±50  bps. 

(ii)  Output  pulse  templates.  The 
registered  terminal  equipment  shall  be 
capable  of  optionally  delivering  three 
sizes  of  output  pulses.  The  output  pulse 
option  shall  be  selectable  at  the  time  of 
installation. 

(A)  Option  A  output  pulse.  When 
applied  tp  a  100  ohm  resistor,  the 
instantaneous  amplitude  of  the  largest 
output  pulse  obtainable  from  the 
registered  terminal  equipment  shall  fall 
within  the  pulse  template  illustrated  in 
Figure  68.308b).  The  mask  may  be 
positioned  horizontally  as  needed  to 
encompass  the  pulse,  and  the  amplitude 
of  the  normalized  mask  may  be 
uniformity  scaled  to  encompass  the 
pulse.  The  baseline  of  the  mask  shall 
coincide  with  the  pulse  baseline. 

(B)  Option  B  output  pulse.  When 
applied  to  a  100-ohm  resistor,  the 


instantaneous  amplitude  of  the  output 
from  the  registered  terminal  equipment 
obtained  when  Option  B  is 
implemented  shall  fall  within  the  pulse 
template  obtained  by  passing  the 
bounding  pulses  permitted  by  Figure 
68.308(b)  through  the  following  transfer 
function. 


'OW 


n;S^+n|S  +  no 

v"  ~  djS^  +  djS^  +  d,S + do 

where: 

no=l. 6049x10* 

ni=7.9861xl0-' 

n2=9.2404xlO-» 

do=2.1612xl06 

d,=1.7223 

d2=4.575xl0-7 

d3=3.8307xl0->* 

S=j  2  n  f 

f=frequency  (Hertz) 

(C)  Option  C  output  pulse.  When 
applied  to  a  100-ohm  resistor,  the 
instantaneous  amplitude  of  the  output 
from  the  registered  terminal  equipment 
obtained  when  Option  C  is 
implemented  shall  foil  within  the  pulse 
template  obtained  by  passing  the  pulses 
obtained  ih  Option  B  through  the 
transiiBr  function  in  Option  B  a  second 
time. 

aiUJNO  COOC  6712-01-P 
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MUMQ  COM  (Tlt-M-C 


Maximum  Curve 

Nano-seoondi 

-600 

-250 

-176 

-176 

-75 

0 

175 

220 

500 

750 

Noonateed  AmpNbjde  _......:..._ 

.05 

.05 

.8 

1.2 

U 

1.06 

1.06 

-.06 

.06 

.06 

Minimum  Curve 

Nano-saconds 

-500 

-150 

-150 

-100 

0 

100 

150 

150 

300 

396 

600 

750 

Normalzed  Amplitude  

-.05 

-.06 

.6 

.9 

.95 

.9 

.5 

-.46 

-.46 

.    -.26 

-.05 

-.06 

Figure  68.308(b)  (Rrf.  EIAATA  547-1989>-I«>l.ted  Pnlae  TempUte  and  Corner  Points  for  1.544  Mbps  Eqaipment 
Note  to  Fignra  68.306(b):  The  pulse  amplitude  is  2.4  to  3.6  V.  (Use  constant  scaling  factor  to  fit  normalized  template.) 


(iii)  Adjustment  of  signal  voltage.  The 
signal  voltage  at  the  network  inter&ce 
must  be  limited  so  that  the  range  of 
pulse  amplitudes  received  at  the  first 
telephone  company  repeater  is 
controlled  to  ±4  dB.  This  limitation  is 
achieved  by  implementing  the 
appropriate  output  pulse  option  as  a 
function  of  telephone  company  cable 
loss  as  specified  at  time  of  installation. 


Catile  loss  at  779  kHi 

Terminai  equipment 

(dBV) 

Output 
pulse 

Loss  at 
772  kHz 

15  to  22  .... 

OptionA  _ 
Option  B  .. 
Option  C  .. 

0 

7.5  to  15 

0  to  7.5 

7.5 
15 

(iv)  Output  power  The  output  power 
in  a  3  kHz  band  about  772  kHz  when  an 
all  ones  signal  sequence  is  being 
produced  as  measured  across  a  100  ohm 
terminating  resistance  shall  not  exceed 
+19  dBm.  The  power  in  a  3  kHz  band 
about  1.544  MHz  shall  be  at  least  25  dB 


below  that  in  »  3  kHz  band  about  772 
kHz. 

(v)  Encoded  Analog  Content.  If 
registered  terminal  equipment 
connected  to  1.544  Mbps  digital  service 
contains  an  analog-to-digital  converter, 
or  generates  signals  directly  in  digital 
form  that  are  intended  for  eventual 
conversion  into  voiceband  analog 
signals,  the  encoded  analog  content  of 
the  subrate  channels  vtdthin  the  1.544 
Mbps  signal  must  be  limited.  The 
maximimi  equivalent  power  of  encoded 
analog  signals  for  other  than  live  voice 
that  are  not  intended  for  network 
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control  signaling  as  derived  by^  zero 
level  decwler  test  configuration  shall 
not  exceed  - 12  dBm  when  averaged 
over  any  3-second  time  interval.  The 
maximum  equivalent  power  of  encoded 
analog  signals  as  derived  by  a  zero  level 
decoder  test  configuration  for  signals 
intended  for  network  control  signaling 
shall  not  exceed  -  3  dBm  when 
averaged  over  any  3-second  interval. 

11.  Section  68.310  is  revised  to  read 
as  follows: 

f  68l310    Transverse  balance  limitations. 

(a)  Technical  description  and 
application.  The  Transverse 
Balance^  -  i ,  coefficient  is  expressed  as 


BALANCE,.,  =20  log 


10" 


'M 


.(1)  Where  eu  is  the  longitudinal 
voltage  produced  across  a  longitudinal 
terminatioh  Zi  and  Bm  is  the  metallic 
voltage  across  the  tip-ring  or  tip  1  and 
ring  1  interface  of  the  input  port  when 
a  voltage  (at  any  frequency  between  fi 
and  <f2.  see  Table  68.310(a)  is  applied 
from  a  balanced  source  with  a  metallic 
impedance  Zo  (see  Table  68.310(a).  The 
source  voltage  should  be  set  such  that 
eM  =  E  volts  (see  Table  68.310(a)  when 
a  termination  of  Ze  is  substituted  for  the 
terminal  equipment. 

(2)  The  minimum  transverse  balance 
coefficient  specified  in  this  section  (as 
appropriate)  shall  be  equalled  or 
exceeded  for  all  2-wire  network  porta, 
OPS  line  ports  and  Ae  transmit  pair  (tip 
and  ring)  and  receive  pair  (tip  1  and  ring 
1)  of  all  4-wilre  network  ports  at  all 

Table  68.310(a) 


values  of  do  loop  current  that  the  port 
under  test  is  capable  of  drawing  when 
attached  to  the  appropriate  loop 
simulator  circuit  (See  §68.3).  An 
illustrative  test  circuit  that  satisfies  the 
above  ccmditions  is  shown  in  Figiue 
68.310-l(a)  for  analog  and  68.310-l(b) 
for  digital  and  subrate;  other  means  may 
be  used  to  determine  the  transverse 
balance  coefficient  specified  herein, 
provided  that  adequate  docimientation 
of  the  appropriateness,  precision,  and 
accuracy  of  the  alternative  means  is 
provided  by  the  applicant. 

(3)  The  minimum  transverse  balance 
requirements  specified  below  shall  be 
equalled  or  exceeded  under  all 
reasonable  conditions  of  the  application 
of  earth  ground  to  the  equipment  or 
protective  circuitry  under  test. 


Longiludina)  Termination — Zi  

Metallic  Source  Impedance — Zo 

Lower  Frequency — fi  

Upper  Frequency— Ij  

IMetaHic  Voltage  for  Test— E  


Analog 
voicetend 


500  ohms 
600  ohms 

200  Hz 

4  kHz 

0.775  V  ... 


Subrate  digital 


See  Table  3t0(b) 

135  ohms  

200  Hz - 

(') 

0.367  V „ 


1.544  Mbps 
digital 


90  ohms. 
100  ohms. 
10  kHz. 
1.544  MHz. 
0.316  V. 


'  Tbe  upper  frequency  equals  the  digital  line  rate  for  the  subrate  service  under  test  (See  Table  68.310(b)). 


(b)  Analog  voiceband  equipment.  All 
registered  analog  voiceband  equipment 
shall  be  tested  in  the  off-hook  state.  The 
minimum  transverse  balance 
requirement  in  the  off-hook  state  shall 
be  40  dB,  throughout  the  range  of 
frequencies  specified  in  Table  68.310(a). 
For  some  tategories  of  equipment, 
additional  requirements  also  apply  to 
the  on-hook  state.  When  both  off-hook 
and  on-hook  requirements  apply,  they 
are: 


State 

Frequency  (!) 

Balarwe 

OW-hook  .... 
Orvhook  .... 
Orvhook  .... 

200  Hz  ;  f .  4000  Hz 
200  Hz  ;  f :  1000  Hz 
1000  Hz  ;f  .4000 
Hz. 

40  dB. 
60  dB. 
40  dB. 

(1)  For -analog  one-port  2-wire 
terminal  equipment  with  loop-start, 
ringdown,  or  inband  signaling  or  for 
voiceband  metallic  chaimel 
applications,  both  off-hook  and  on-hook 
reouirements  apply. 

(2)  For  analog  one  port  equipment 
with  ground-start  and  reverse-battery 
signaling  only  off-hook  requirements 
apply. 

(3)  For  analog  registered  protective 
circuitry  for  2-wire  applications  with 
loop-start,  ringdown,  or  inband 
signaling;  or  for  voiceband  metallic 
chaimel  applications,  both  off-hook  and 
on-hook  requirements  apply.  Qiteria 


shall  be  met  with  either  terminal  of  the 
interface  to  other  equipment  connected 
to  earth  ground.  The  interface  to  other 
equipment  shall  be  terminated  in  an 
impedance  that  will  be  reflected  to  the 
telephone  connection  as  600  Ohms  in 
the  off-hook  state  of  the  registered 
protective  circuit,  and  the  interface 
should  not  be  terminated  in  the  on-hook 
state.  Figure  68.310(b)  shows  the 
interface  of  the  protective  circuitry 
being  tested  and  the  required 
arrangement  at  the  interface  to  other 
equipment. 

(4)  For  analog  registered  [urotective 
circuitry  with  ground-start  and  reverse- 
battery  signaling  only  off-hook 
reqtiirements  apply.  Criteria  shall  be 
met  with  either  terminal  of  the  interface 
to  other  equipment  connected  to  earth 
ground.  The  interface  to  other 
equipment  shall  be  terminated  in  an 
impedance  that  will  be  reflected  to  the 
telephone  connection  as  600  ohms  in 
the  off-hook  state  of  the  registered 
protective  circuit  Figure  68.310(b) 
shows  the  interface  of  the  protective 
circuitry  under  test  and  the  required 
arrangement  at  the  interface  to  the  other 
equipment. 

(5)  For  analog  multi-port  equipment 
with  loop-start  signaling  both  off-hook 
and  on-hook  requirements  apply. 
Criteria  shall  be  satisfied  for  all  ports 
when  all  the  ports  not  under  test  are 


terminated  in  their  appropriate 
networks,  as  will  be  identified  below, 
and  when  interface  connections  other 
than  the  ports  are  terminated  in  circuits 
appropriate  to  that  interface.  The 
min'r"'""  transverse  balance 
coefficients  shall  also  be  satisfied  for  all 
values  of  dc  loop  current  that  the 
registered  equipment  is  capable  of    "' 
drawing  through  each  of  its  ports  when 
these  ports  are  attached  to  the  loop 
simulator  circuit  specified  in  these 
rules.  The  termination  for  all  ports  other 
than  the  particular  one  whose  transverse 
balance  coefficient  is  being  measiued 
shall  have  a  metallic  impedance  of  600 
ohms. 

(6)  For  analog  multi-port  equipment 
with  ground-start  and  reverse-battery 
signaling,  only  off-hook  requirements 
apply.  Criteria  shall  be  satisfied  for  all 
ports  when  all  ports  not  under  test  are 
terminated  in  their  appropriate 
networks  as  will  be  identified  below, 
and  when  interface  connections  other 
than  the  ports  are  terminated  in  circuits 
appropriate  to  that  interface.  The 
minimum  transverse  balance 
coefficients  shall  be  satisfied  for  all 
values  of  dc  loop  current  that  the 
registered  equipment  is  capable  of 
drawing  through  each  of  its  ports  when 
these  ports  are  attached  to  the  loop 
simulator  circuit  specified  in  these 
rules.  The  terminations  for  all  ports 
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other  than  ttie  particular  one  whose 
transverse  balance  coefficient  is  being 
measured  shall  have  a  metalUc 
impedance  of  600  ohms  anda 
longitudinal  impedance  of  500  ohms. 
Fisure  68.310(c)  shows  this  termination. 

(7)  For  analog  registered  terminal 
equipment  and  protective  circuitry  for 
4-wiTe  network  ports,  both  the  off-hook 
and  on-hook  requirements  apply.  The 
pair  not  under  test  shall  he  tenmhiated 
in  a  metaflic  impedance  of  600  ohms. 
Other  conditions  are  asiollowr 

(i)  For  analog  registered  protective 
circuitry  with  loop^tart,  gnnmd-statt. 
reverse  hatteiy,  ringdown,  or  inband 
signaling;  or  for  voiceband  metallic 
channel  applications.  Criteria  shall  be 
met  with  either  terminal  of  the  interface 
to  othCT  equipment  connected  to  earth 
ground.  The  interface  to  other 
equq>ment  shall  be  terminated  in  an 
impedance  that  will  residt  in  600  ohms 
at  each  of  the  transmit  and  racmve  pairs 
of  the  4-wire  telephone  connection  in 
the  off-hook  state  of  the  regiatered 
protective  circuit,  and  the  interface 
should  not  be  terminated  in  the  on-hook 
sfate.  Figure  68.310(d)  shows  the 
interface  of  the  protective  circuitry 
being  tested  ana  the  required 
arrangement  at  the  interface  to  other 
equipment 

(iij  For  analog  multiport  equipment 
Mrith  lo(^  start,  groimd  start,  and  reverse 


battery,  ringdown..  or  inband  signaling; 
or  for  voiceband  metallic  channel 
applications.  Criteria  shall  be  satisfied 
for  all  network  ports  when  all  the  ports 
not  under  test  are  terminated  as  defined 
below,  and  when  interface  connections 
other  than  the  network  ports  are 
tenninated  in  circuits  appropriate  to  the 
interface.  The  criteru  shall  also  be 
satisfied  for  all  values  of  dc  loop  current 
that  when  the  port  is  connected  to  the 
approprfate  4-wire  loop  simulator 
circuit  The  terminations  for  both  pairs 
of  all  network  ports  not  under  test  shall 
have  a  metallic  inqiedance  of  600  ohms 
and  a  longitudinal  impedance  of  500 
ohms.  Figure  68.310(c)  shows  this 
termination. 

(8)  For  analog  PBX  equipment  (or 
similar  systems)  with  class  B  or  ckss  C 
off-premises  interfaces,  only  off-hook 
requirements  apply.  Criteria  shidl  be 
satisfied  for  all  off-premises  sfation 
interface  ports  when  these  porta  are 
tenninated  in  their  appropriate 
networks  far  their  off-hook  state,  and       "^ 
when  all  other  interface  connections  are 
terminated  in  circuits  approprfate  to 
that  interface.  The  miniinnni  tnnsveise 
balance  coefficients  shall  also  be 
satisfied  for  all  values  of  dc  loop  current 
that  the  registered  PBX  is  capable  of 
providing  through  off-premises  sfation 
ports  when  these  ports  are  attached  to 


the  off-premises  line  simidator  circuit 
specified  in  these  rules. 

(9)  P(«  Type  Z  equipment  with  loop- 
stait  signaling,  both  off-hook  and  on- 
hook  requirements  apply.  Equipment 
that  has  on-hook  impedancck 
characteristics  which  that  do  not 
conform  to  the  requirements  of  §  68.312 
[e.g..  Type  Z),  shall  comply  with 
minimum  transverse  balance 
reqturemeni.<i  of  40  dB  in  the  voicritand. 
See  §  68.312(^\)  for  conditions  upon 
regtstrstien  ef  "Type  Z"  equipment 

(c)  DigftaJ  iVjuiptnenL  Tha  miniimnn 
transverse-ba  lance  requirements  for 
registered  *wTtwin»l  equipment 
connected  to  digital  services  shall  be 
equalled  or  exceeded  for  the  range  of 
frequencies  applicable  for  the 
equipment  undertest  and  under  all 
reasonable  conditions  of  the  application 
of  earth,  ground  to  the  equipment  All 
such  terminal  equipment  shall  have  • 
transverse  balcmce  in  the  acceptable 
region  of  Figure  68.310(e)  fertile  range 
of  frequencies  shown  in  Table  6a.310(b) 
for  the  specified  digital  service  in 
question.  The  metaUic  impedance  used 
for  the  transverse  balance  measuremente 
for  all  subrate  services  shall  be  135 
ohms  and  for  1.544  Mbps  shall  be  100 
ohms.  The  longitudinal  terminatian  far 
1.544  Mbps  and  subrate  aervices  shall 
be  as  defined  in  Table  68.310(b). 


Frequency  Ranges  of  Transverse  Balance  Requirements  for  Digital  Services 


Oigitai  service 


..ik^ 


2.4 

3.2 

4.8  

8.4  . 

9.6  . 

12.81  „> 
195*  .... 
25.6'  ._. 
38.4'  .... 

56'  

72'  . 

1.544  ... 


Frequency  range 


200  to  2.4  kHz -^ 

200  to  3.2  HHz 

200  to  4.8  kHz 

200  to  6.4  kHz 

200to9.6kHi 

200  to  12.8  kHz 

200  to  19.2  kHz  . 

200  to  25.6  kHz 

200  to  36.4  kHz 

20atoSekHx >. 

200  to  72  kHz 

10  kHz  to  1.544  MHz 


Longitudinal 

terminaflion 

(ohms) 


500 

soo 

500 
500 
600 

soQsa 

50090 
50(V90 
50(V90 
S0(M0 
500/90 
90 


(ohms) 


135 
135 

135 
135 
135 
136 

las 

13K 

136 
135 
135 
100 


'  For  200  to  12  kHz  the  h)ngitudinal  temtnation  shaM  be  500  otans  and  ebov»  12  kHz  the  tongttudbwl  temiwatton  shaV  be  90  ohms. 


■axNio  oooa  •na.^i-r. 
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Figun  68^10-1(a) 
lllustnitiv«  Test  Circuit  for  Transv^TM  Balanca  (Analog) 

Ti       600  ohms:600  ohms  spnt  audio  transformer 

C„  Ca  8  mF.  400  V  dc  matched  to  within  0.1  % 

C^  C4  1 00  to  500  pF  adjustable  trimmer  capadtors 

Osc    Audio  oscillator  with  source  resistance  Ri  less  than  or  equal  to  600  ohms 

R,       Selected  such  that  ZoK  +  Ri»  600  ohms 

R,       SOOohms 

NOTES: 

1.  Vm  should  not  be  measured  at  the  same  time  as  Vl 

2.  Use  trimmer  capacitors  C,  and  C4  to  balance  the  test  dfcuit  to  20  dB  greater  balance 

than  the  equipment  standard  for  ail  frequencies  specified,  with  a  600  ohm  resistor 
substituted  for  the  equipment  under  test 

3.  Exposed  conductive  surfaces  on  the  exterior  of  the  equipment  under  test  should  be 
connected  to  the  ground  plane  for  this  test 

4.  When  the  Terminal  Equipment  malces  provision  for  an  external  connection  to  ground 
(G).  the  Terminal  Equipment  shafl  be  connected  to  ground.  When  the  Terminal 
Equipment  malces  no  provision  for  an  external  ground,  the  Temiinal  Equipment  shall  be 
placed  on  a  ground  plane  which  is  connected  to  ground  and  has  overaO  dimensions  at 
least  50  %  greater  than  the  corresponding  dimensions  of  the  Terminal  Equipment  The 
Terminal  Equipment  shaH  be  centrally  located  on  the  ground  plane  without  any 
additional  connection  to  ground. 
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Albtar 

1.  The  3  pF  capacitor  may  be  placed  on  aAher  Hrie  of  the  last  set  at  required,  to  obtain 
proper  botandng  of  the  bridge; 

2.  lite  an  RcM.  value  a#  100  ohms  for  1.544  Mbps  devices  and  135  olvns  for  subrate 


3.  The  affBcUve  output  impedance  of  the  tracking  generator  should  match  the 

approprtele  test  impedance.  See  Mole  2.The  speotnim  analyzer's  toiput  must  be 
dMforantialy  belanoed  to  measure  V.^ 

4.  f^  ahould  be  chosen^acoofding  to  Table  6a.310(b). 

T,:  100  ohmsrtOOehma  G.T.  wide  band  transformer 

12:4  WU3  pF  dnKwiHlalWteraer 

V^.  ^  fromTabl»68.310(«) 

Rem.  ^ftontTibir  68.310(a) 

Ri-  Selected  se  that  R,  *  50  ohms  «%  from  Table  68.310(^ 

Fi9iife68.ai0^fM 
llluslratf¥e.TeatClrciiitfpr  Tranaveree  Balance  (Digital 
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R1 


Tip 


R2 


R4 


R3 


Ring 


Where:  R2  =  Rs  =  300  ohms,  R4  =  350  ohms,  R,  =  300  k  ohms,  for  analog 

. .  voiceband 

R2  =  R3  =  67.5  ohms.  R4  =  56.3  ohms,  R,  =  100  kohms,  for  subrate 
digitai 

R2  =  R3  =  50  ohms,  R4  =  85  ohms,  R,  =  100  k  ohms,  for  1.544  Mbps 

Ri  is  used  to  adjust  termination  balance.  Balance  of  this  termination  shall  be  adjusted 
to  at  least  60  dB  between  200  and  1000  Hz.  and  at  least  40  dB  between  1000  and 
4000  Hz.  and  to  at  least  35  dB  at  1.544  MHZ. 

■  --S 

Figure  68.310(C) 
Off-Hook  Termination  of  iMultiport  Equipment  for  Ports  Not  under  Test 
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A 
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TransversB  Balance  M^  (dB) 


§ 


60 


g  40 

m  3S 

t 

>  20 

e 
.6 


Accaptatia  Ragion 


Unaccaptatia  Ragion 


I 


200  Hz        1kHz 


12  kHz 
Fraquaney 


1J44kHz 


Pkanaajna(ai 

BaianemRaqukwmmrtMibrOlgiial 


■UJNQ  CODE  STIS-ai-C 
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12.  Section  68.312  is  revised  to  read 
as  follows: 


feaais  oiMioeki 

(a)  General.  Requirements  in  this 
section  apply  to  the  tip  and  ring 
conductors  of  2-wire  interfaces.  These 
requirements  also  apply  to  4-%vire  loop- 


Ringing  type 


A 
B 


start  or  ground-start  interfsoes,  in  the 
follownng  configuration: 

(1)  The  tip  and  ring  conductors  are 
connected  togetiter  and  treated  as  one  of 
the  conductors  of  a  tip  and  riiH>  pair. 

(2)  The  tip  1  and  ring  1  conouctors  are 
connected  togetheiand  treated  as  the 
other  conductor  of  a  tip  and  ring  pair. 

Table  6a.3l2(a) 


Nfols  to  fM312:  Throughout  this  section, 
rsfueuim  Mrill  be  made  to  simulated  ringing. 
Ringing  vohagei  to  be  used  and  impedance 
limitetioBs  aasociatad  with  aimulatod  ringing 
are  Bho%vn  in  T^le  68.312(a). 


Range  ol  com- 

pdne  ringing 

frequencies  ((^ 


2Q±3  

3Qt3 

15.310  34 

>a4to49. 

>49to08. 


Simuialed  ringing  voltage  wperifflpoaad  on  S&5  voRs 
dc 


40tol30vollsrma 
40  to  130  vote  rms 
40toia0voll8rms 
62  to  130  volts  rms 
eZtolSOvoHanns 


limitaBorw 
(ohms) 


1400 
1000 
1000 

laoe 

1600 


(b)  Utmtations  on  individual 
equipment  intended  for  operation  <m 
loop-start  telephone  faculties. 
Registered  terminal  equipment  and 
registered  protective  circuitry  sh^ 
conform  to  the  following  limitations: 

(1)  Chi-hook  resistanee.  metallic  and 
longitudinal  (up  to  100  Vdc).  The  on- 
hook  dc  resistance  between  the  t^  and 
ring  conductors  of  a  loop  start  interface, 
ancT  between  each  of  the  dp  and  ring 
conductors  and  earth  ground,  shall  be 
greater  than  5  megohms  for  all  dc 
voltages  up  toand  including  100  volts. 

(2)  On-nook  resistance,  metallic  and 
longitudinal  (100  V  to  200  Vdc).  The  on- 
hook  dc  resistance  between  tip  and  ring 
conductors  of  a  loop  start  interfiace,  and 
between  each  of  the  tip  and  ring 
conductors  and  earth  ground  shall  be 
greater  than  30  bOhms  for  all  dc 
voltages  between  100  ai^d  200  volts. 

(3)  DC  current  during  ringing.  During 
the  application  of  simulatad  ringing,  as 
listed  in  Table  68.312(a).  to  a  loop  start 
interface,  the  total  dc  current  sh^  not 
exceed  3.0  milliamperes.  The 
equipment  must  comply  for  each 
ringing  type  which  is  listed  as  part  of 
the  ringer  equivalence. 

(4)  lunging  frequency  impedance 
(metallic).  Ehuing  the  application  of 
simulated  ringing,  as  listed  in  Table 
68.312(a),  to  a  loop  start  interfoce.  the 
impedance  between  the  tip  and  ring 
conductors  (defined  as  the  quotient  of 
applied  ac  voltage  divided  by  resulting 
true  rms  current)  shall  be  greater  than  or 
equal  to  the  value  specified  in  Table 
68.312(a).  The  equipment  must  comply 
for  each  ringing  type  which  is  listed  as 
part  of  the  ringer  equivalence. 

(5)  Ringing  frequency  Impedance 
(longitudinal).  Diuing  the  application  of 
simulated  ringing,  as  listed  in  Table 
66.312(a),  to  a  loop  start  interface,  the 
impedance  between  each  of  the  tip  and 
ring  conductors  and  ground  shall  be 


greater  than  100  kohms.  The  equipment 
must  comply  with  each  ringing  type 
listed  in  the  rfaiger  eqtiivalenoe. 
(c)  Limitations  on  individual 
equipment  intended  for  oparation  on 
ground  start  telephone  facilities. 
Registered  terminal  equipment  and 
registered  protective  dnniitry  shall 
conform  to  die  following  limitations: 

(1)  DC  cuiTCnt  during  riitging.  During 
the  applicatfon  of  simulated  ringing,  as 
listed  in  Table  68.312(a),  to  a  ground 
start  interfiace,  the  total  dc  ctirrent 
flowing  between  tip  and  ring  conductors 
shall  not  exceed  3Xt  milliamperes.  The 
equipment  must  comply  for  each 
ringing  type  listed  as  part  of  th&ringer 
equivalence. 

(2)  Ringing  frequency  impedarwe 
(metallic).  During  the  application  of 
simulated  ringing,  as  listed  in  Table 
68.312(a),  to  a  ground  start  infterfoce,  the 
total  impedance  of  the  parallel 
combination  of  the  ac  impedance  across 
tip  and  ring  conductors  and  the  ac 
impedance  from  the  ring  conductor  to 
ground  (with  ground  on  the  tip 
conductor)  shall  be  greater  th^  the 
value  specified  in  Table  68.312(a).  The 
eqtiipment  must  comply  for  each 
ringing  type  listed  as  part  of  the  ringer 
equivalence. 

(d)  Ringer  Equivalence  Definition.  The 
ringer  equivalence  number  is  defined  to 
be  the  value  determined  in  paragraphs 
(d)(1)  or  (d)(2)  of  this  section,  as 
appropriate,  followed  by  the  ringer  tjrpe 
letter  indicator  representing  the 
frequency  range  for  which  the  number 
is  valid.  If  Ruo^er  Equivalence  is  to  be 
stated  for  more  than  one  Ringing  Type, 
testing  shall  be  performed  at  each 
frequency  range  to  which  Ringer 
Equivalence  is  to  be  determined  in 
accordance  with  the  above,  and  the 
largest  resulting  Rin^r  Equivalence 
Number  so  determined  will  be 


associated  writh  each  Ringing  Type  letter 
desiniation  for  which  it  is  valid. 

(Ij  For  individual  equipment 
intended  for  operation  on  loop-start 
tetephone  fodlities,  the  ringer 
equivalence  is  five  times  the  impedance 
limitation  listed  in  Table  68.312(a), 
divided  by  the  mtirimnm  measured  ap 
impedance,  as  defined  in  paragraph 
(b)(l)(iv)  of  this  section,  during  the 
application  of  simulated  ringing  as 
listed  in  Table  68.312(a). 

(2)  For  individual  equipment 
intended  for  operation  on  ground-start 
telephone  facilities,  the  ringer 
equivalence  is  five  times  the  impedance 
limitation  listed  in  Table  68.312(a), 
divided  by  the  minimnTn  measured  ac 
impedance,  defined  in  paragraph  (c)(2) 
of  this  section,  during  the  application  of 
simulated  ringing  as  listed  in  Table 
68.312(a). 

(e)  Rhiger  equivalence  numbw 
labeling.  Registered  terminal  equipment 
and  registered  protective  circuitry  shall 
have  at  least  one  Ringer  Equivalence 
Number  shown  on  the  registration  label. 
Where  options  that  will  vary  the  Ringer 
Equivalence  are  involved,  mther  each 
option  that  results  in  a  Ringer 

&iui valence  Number  greater  than  0.1 
and  its  corresponding  Ringer 
Equivalence  shall  be  listed  on  the 
registration  Idwl,  or  the  largest  Ringer 
Equivalence  Number  that  can  result 
from  such  options  shall  be  stated  on  the 
label.  A  trained,  authorized  agent  of  the 
Grantee  may  disconnect  ringers,  bridge 
ringers  to  another  line,  or  execute 
options  affecting  Ringer  Equivalenc 
after  the  telephone  company  has  be., 
notified  in  accordance  with  §  68.106. 

(f)  Maximum  ringer  equivalence.  All 
registered  terminal  equipment  and 

registered  protective  circuitry  that<. 

affect  the  ringing  frequency  impedance 
shall  be  assigned  a  Ringer  Equivalence. 
The  sum  of  all  such  Ringer  Equivalences 
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on  a  given  telephone  line  or  loop  shall 
not  exceed  5.  In  some  cases,  a  system 
that  has  a  total  Ringer  Eqiiivaleace  of  5 
or  les»  may  not  be  usable  on  a  given 
telephone  line  or  loop. 

(g)  OPS  interfaces  for  PBX  with  DID 
(Ring  trip  requirement).  PBX  ringing 
supplies  whose  output  aprpears  on  the 
off-premises  interface  leads  shall  not 
trip  when  connected  to  the  following 
tip-to-ring  impedance  that  terminates 
the  olf-premises  station  loop:  A 
terminating  impedance  composed  of  the 
parallel  combination  of  a  13  kohms 
resistor  and  an  RC  series  circuit  (resistor 
and  capacitor)  whose  ac  impedance  is  as 
specified  in  Table  68.312(b)  below. 

Table  68.312(b) 


ac  impadance  olwns 

Riagjng  freq  Hz 

Class 
BorC 

OassA 

20  ±  3 

30  ±  3 

700(VN 
SOOQ/N 

Y400 
1000 

N— Number  o(  ringer  equivalefK»s.  as  spec- 
ified by  the  manutacturer.  wt1lc^  can  be  c«v 
neded  to  the  ofi-premisea  station  loop. 

(h)  TypeZ  Ringers.  Equipment  that 
has  on-hook  impedance  characteristics 
which  do  not  conform  to  the 
requirements  of  this  section  may  be 
conditionally  registered, 
notwithstanding  the  requirements  of 
this  section,  provided  that  it  is  labeled 
with  a  Ringing  Type  designation  "Z".  It 
should  be  noted  that  registration  of 
equipment  bearing  the  designation  "Z" 
does  not  necessarily  confer  any  right  of 
osBnection  to  the  telephone  network 
under  these  rules.  Any  equipment 
registered  with  the  type  Z  designation 
may  only  be  used  with  the  consent  of 
the  local  telephone  company,  provided 
that  the  local  telephone  company  does 
not  discriminate  in  its  treatment  of 
equipment  bearing  the  type  Z 
designation. 

(i)  Transitioning  to  the  Off-Hook 
State.  Registered  terminal  equipment 
and  registered  protective  circuitry  shall 
not  by  design  leave  the  on-hook  state  by 
operations  performed  on  tip  and  ring 
leads  for  any  other  purpose  than  to 
request  service  or  answer  an  incoming 
call,  except  that  terminal  equipment 
that  the  user  places  in  the  off-hook  state 
for  the  purpose  of  manually  placing 
telephone  numbers  in  internal  memory 
for  subsequent  automatic  or  repertory 
dialing  shall  be  registerable.  Make-busy 
indications  shall  be  transmitted  by  the 
use  of  make-busy  leads  only  as  defined 
in§68.3and§68.200(j). 

13.  Section  68.314  is  revised  to  read 
as  follows: 


{6M14    Billing  pralaelion. 

(a)  Call  duration  requirements  on  data 
equipment  connected  to  the  public 
switched  network,  or  to  tie  trunks,  or  to 
private  lines  that  access  the  public 
switched  network.  Registered  data 
terminal  equipment  and  registered 
protective  circuitry  shall  comply  with 
the  following  xequirements  when 
answering  an  incoming  call,  except  in 
off-hook  states  in  which  the  signals  are 
transmitted  and/or  received  by 
electroacoustic  transducers  only. 

Note  to  paragraph  (a)  of  this  Mctkm:  This 

paragraph  is  applicable  to  terminal 
equipment  and  registered  protective  cireuitry 
employed  with  digital  services  where  such 
digital  services  are  interconnected  with  the 
analog  telephone  network. 

(1)  Registered  protective  circuitry. 
Registered  protective  circuitry 
connected  to  associated  data  equipment 
shall  assure  that  the  following  signal 
power  limitations  are  met  for  at  least  the 
first  2  aacMids  after  the  off-hook 
condition  is  presented  to  the  telephone 
network  in  response  to  an  incoming 
call: 

(i)  Signals  that  appear  at  the 
protective  circuitryAelephone  network 
interface  for  delivery  to  the  telephone 
network  shall  be  limited  to  -55  dBm.  (at 
any  frequency  in  the  range  of  200  to 
3200  Hertz),  as  such  sigzials  are 
delivered  into  a  loop  simulator  circuit 
or  a  600  ohm  termination,  as 
appropriate;  and 

Ui)  Signals  that  appear  at  the 
protective  circuitry-associated  data 
equipment  interface  for  delivery  to 
associated  data  equipment  shall  be 
limited  as  follows:  for  any  received 
signal  power  (appearing  at  the 
protective  circuitry-telephone  network 
interface)  up  to  0  dB  with  respect  to  one 
milliwatt  (at  any  frequency  in  the  range 
of  200  to  3200  Hertz),  the  power  of 
signals  delivered  to  associated  data 
equipment  shall  be  no  greater  than  the 
signal  power  that  would  be  delivered  as 
a  result  of  received  signal  power  of  -55 
dBm. 

(2)  Registered  termiiwd  equipment. 
Registered  terminal  equipment  for  data 
applications  shall  assure  that,  when  an 
incoming  telephone  call  is  answered, 
the  answering  terminal  equipment 
prevents  both  transmission  and 
reception  of  data  for  at  least  the  first  two 
seconds  after  the  answering  terminal 
equipment  transfers  to  the  off-hook 
condition.  For  the  purpose  of  this 
requirement,  a  fixed  sequence  of  signals 
that  is  transmitted  (and  originated 
within)  and/ or  received  by  the 
registered  terminal  equipment  each  time 
it  answers  an  incoming  call  shall  not  be 
considered  data,  provided  that  such 


signals  are  forone  or  more  of  the 
following  purposes: 

(i)  Disabling  echo  control  devices. 

(ii)  Adjusting  automatic  equalizara 
and  gain  controls. 

(iii)  EsUblishing  synchronization,  or 

(iv)  Signaling  the  presence  and  if 
required,  the  mode  of  operation,  of  the 
data  terminal  at  the  remote  end  of  a 
connection. 

(b)  Voice  and  data  equipment  on- 
hook  signal  requirements  for  equipment 
connected  to  the  public  switched 
rtetwork.  or  to  tie  trunks,  or  to  private 
lines  that  access  the  public  switched 
network.  Registered  protective  circuitry 
and  registered  terminal  equipment  shall 
comply  with  the  following: 

(1)  The  power  delivered  into  a  2-wirB 
loop  simulator  circuit  or  into  the 
transmit  and  receive  pairs  of  a  4-wire 
loop  simulator  or  into  a  600  ohm 
termination  (where  appropriate)  in  the 
on-hook  state,  by  loop-start  or  ground- 
start  equipment  shall  not  exceed  -  55 
dBm  within  the  voiceband.  Registered 
protBCtive  circuitry  shall  also  assure  that 
for  any  input  level  up  to  10  dB  above 
the  overload  point,  the  power  to  a  2- 
wire  loop  simulator  circuit  or  the 
transmit  and  receive  pairs  of  a  4-wire 
loop  simulator  circuit  or  into  a  600  ohm 
termination  (where  appropriate)  does 
not  exceed  the  above  limits. 

(2)  The  power  delivered  into  a  2-wirB 
loop  simulator  circuit  or  into  the 
transmit  and  receive  pairs  of  a  4-wire 
loop  simulator  circuit,  in  the  on-hook 
state,  by  reverse  battery  equipment  shall 
not  exceed  -  55  dBm.  unless  the 
equipment  is  arranged  to  inhibit 
incoming  signals. 

(c)  Voice  and.data  equipment  hop 
current  requirements  for  equipment 
connected  to  the  public  switched 
network.  The  loop  current  through 
registered  terminal  equipment  or 
registered  protective  circuitry,  when 
connected  to  a  2-vrae  or  4-wire  loop 
simulator  circuit  with  Ae  600  ohm 
resistor  and  500  microfarad  capacitor  of 
the  2-wire  loop  simulator  circuit  or  both 
pairs  of  the  4-wiie  loop  simulator  circuit 
disconnected  shall,  for  at  least  5 
seconds  after  the  equipment  goes  to  the 
off-hook  state  that  would  occur  When 
answering  an  incoming  call: 

(1)  Be  at  least  as  great  as  the  current 
obtained  in  the  same  loop  simulator 
circuit  with  minimum  battery  voltage 
and  a  maximum  loop  resistance  when  a 
200  ohm  resistance  is  connected  across 
the  tip  and  ring  of  the  2-wire  loop 
simulator  circuit  or  connected  across 
the  tip/ring  and  tip  l/ring  1  conductors 
(tip  and  ring  connected  together  and  tip 
1  and  ring  1  connected  together)  of  the 
4-wire  loop  simulator  circuit  in  place  of 
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the  registered  terminal  equipment  or 
recist«red  protective  circuitry;  or 

(2)  Not  decreased  by  more  than  25 
percent  from  its  mayiraiim  value 
attained  during  this  5-second  interval; 
unless  the  equipment  is  returned  to  the 
on-hoc^  state  during  the  above  5  second 
interval. 

(3)  The  above  reqtiirements  also  apply 
in  the  hold  state  and  any  off-hook  state. 

(d)  Signaling  interference 
r9quirements.  (1)  The  signal  power 
delivered  to  the  network  interface  by  the 
registered  terminal  equipment  and  from 
si^ial  sources  internal  to  registered 
protective  circuitry  in  the  2450  Hz  to 
2750  Hz  band  shall  be  less  than  or  equal 
to  the  power  present  simultaneously  in 
the  800  Hz  to  2450  Hz  band  for  the  first 
2  seconds  after  going  to  the  off-hook 
state. 

(2)  Registered  tenninal  equipment  for 
connection  to  subrate  or  1.544  Mbps 
digital  services  shall  not  deliver  digital 
signals  to  the  telephone  network  wdth 
encoded  analog  content  energy  in  the 
2450  to  2750  Heitz  band  unless  at  least 
an  equal  amount  of  encoded  analog 
energy  is  present  in  the  800  to  2450 
Hertz  band  for  the  first  two  seconds 
after  going  to  the  off-hook  state. 

(e)  On-hook  requirements  for 
registered  terminal  equipment  for 
cormection  to  subrate  and  1 .544  Mbps 
digital  services.  Registered  terminal 
equipment  and  registered  protective 
drciiitiy  shaU  comply  with  the 
following: 

(1)  The  power  delivered  to  the 
telephone  network  in  the  on-hook  state 
as  derived  by  a  zero  level  decoder  shall 
not  exceed  -  55  dBm  equivalent  power 
for  diatal  signals  within  the  voiceband. 

(2)  Registered  protective  circuitry 
shall  also  assure  that  the  power  to  a  zero 
level  decoder  does  not  exceed  the  above 
limits  for  any  input  level  up  to  10  dB 
above  the  overload  point. 

(3)  Reverse  battery  inter&ce.  The 
power  derived  by  a  zero  level  decoder, 
in  the  on-hook  state,  by  reverse  battery 
equipment,  shall  not  exceed  -  55  dBm, 
unless  the  equipment  is  arranged  to 
inhibit  incoming  sisals. 

(f)  Off  hook  requirements.  Off-hook 
signal  requirements  for  registeted 
terminal  equipment  connecting  to  1.544 
Mbps  digital  services.  Upon  entering  the 
normal  off-hook  state,  in  response  to 
alerting,  for  subrate  channels,  registered 
tenninal  equipment  shall  continue  to 
transmit  the  signaling  bit  sequence 
representing  the  off-hook  state  for  5 
seconds,  unless  the  equipment  is 
retiimed  to  the  on-hook  state  during  the 
above  5-second  interval. 

(g)  Operating  requirements  for  direct 
inward  dialing.  (1)  For  registered 
tenninal  equipment,  the  off-hook  state 


shall  be  applied  within  0.5  seconds  of 
the  time  that* 

(i)  The  terminal  equipment  permits 
the  acceptance  of  further  digits  that  may 
beoised  to  route  the  incoming  call  to 
another  destination. 

(ii)  The  tenninal  equipment  transmits 
rignals  towards  the  calling  party,  except 
for  the  call  progress  tones,  i.e.,  busy, 
reorder  and  audible  ring,  and  the  call  is: 

(A)  Answered  by  the  called,  or 
another  station; 

(B)  Answered  by  flie  attendant; 

(C)  Routed  to -r  customer  controlled  or 
defined  recorded  announcement,  except 
for  "number  invalid,"  "not  in  service" 
or  "not  assigned;" 

(D)  Routed  to  a  dial  prompt;  or 

(E)  Routed  back  to  the  public 
switched  telephone  network  or  other 
destination  and  the  oall  is  ans%vered.  If 
the  status  of  the  answered  call  cannot  be 
reliably  determined  by  the  terminal 
equipment  through  means  such  as, 
detection  of  answOT  supervision  or  voice 
ener^,  removal  of -audible  ring,  etc.,  the 
off-hook  state  shall  be  applied  after  an 
interval  Of  not  more  than  20  seconds 
from  the  time  of  such  routing.  The  off- 
hook  state  shall  be  maintained  for  the 
diuation  of  the  call. 

(2)  Forregistered  protective  circuitry: 
(i)  Registered  protective  circuitry  shall 
block  transmission  incoming  from  the 
network  imtil  an  off-hook  signal  is 
received  frtim  the  tenninal  equipment. 

(ii)  Registered  protective  circuitry 
shall  provide  an  off-hook  signal  within 
0.58  following  the  receipt  oLan  off-hook 
signal  firom  the  termini  equipment  and 
shall  maintain  this  off-hook  signal  for 
the  duration  of  the  call. 

14.  Section  68.316  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

168.316  Haaring  aid  compatibiHty: 
Tachnlcai  raoulfamanta. 

15.  Section  68.317  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

166.317  Haartng  aid  compatibHity  volume 
control:  technical  ctandards. 

*        •        •        •        • 

16.  Section  68.318  is  revised  to  read 
as  follows: 

f  68.316   Additional  Nmltatlons. 

(a)  General.  Registered  terminal 
equipment  for  connection  to  those 
services  discussed  below  must 
incorporate  the  specified  features. 

Cb)  Registered  terminal  equipment 
with  automatic  dialing  capability.  (1) 
Automatic  dialing  to  any  individual 
number  is  limited  to  two  successive 
attempts.  Automatic  dialing  eqidpment 


which  employ  means  for  detecting  both 
busy  and  reorder  signals  shall  be 
permitted  an  additional  13  attempts  if  a 
busy  or  reorder  signal  is  encountered  on 
each  attempt.  The  dialer  shall  be  unable 
to  re-attempt  a  call  to  the  sune  number 
for  at  least  60  minutes  following  either 
the  second  or  fifteenth  successive 
attempt,  whichever  applies,  unless  the 
dialer  is  reactivated  l^  either  nrnnual  or 
external  means.  This  rule  does  not 
apply  to  manually  activated  dialers  that 
dial  a  munber  once  following  each 
activation. 

Note  to  paragraph  (bKl):  Emm^gency  alarm 
dialen  and  dialar^under  external  computer 
ceutruLaie  exempt  from  these  raqoirements. 

(2)  If  meant  are  employed  for  detecting 
both  busy  and  reorder  signals,  the  automatic 
dialing  equipment  shall  return  to  its  on-ho(A 
state  witbiin  15  seconds  after  detection  of  a 
busy  or  iBorder  signal. 

(3)  If  ^  called  party  does  not  answer,  the 
automatic  dialer  shall  return  to  the  on-hook 
state  witliin  60  seconds  of  completioD  of 
dialing. 

(4)  If  the  called  party  answen,  and  tfa* 
calling  equipment  does  not  dStSct  a 
oompadble  terminal  equipment  at  the  called 
and,  then  the  automatic  dialing  equipment 
shall  be  limited  to  one  additional  call  which 
is  answered.  The  automatic  dialing 
equipment  shall  cnmply  with  paragraphs 
(b)(1).  (bM2),  and  (bX3)  of  this  sectioo  Cor 
additional  call  attempts  that  are  not 
answered. 

(5)  Sequential  dialers  shall  dial  only  once 
to  any  individual  numbes  before  proceoding 
to  dial  another  number. 

(6)  Network  addressing  signals  shall  be 
transmitted  no  earlier  than: 

(i)  70  ins  after  receipt  of  dial  tone  at  tBe 
network  demarcation  point;  or 

(ii)  600  ms  after  automatically  going  off- 
hook  (for  single  line  equipment  that  does  not 
use  dial  tone  detectoisk  or 

(iii)  70  ms  after  receipt  of  (X)  ground  ctart 
atlhe  network  demarcation  point 

(c)  Line  seizure  by  automatic 
telephone  dialing  systems.  Automatic 
telephone  dialing  systems  which  deliver 
a  recorded  message  to  the  called  party 
must  release  the  called  party's 
telephone  line  within  5  seconds  of  the 
time  notification  is  transmitted  to  the 
system  that  the  called  party  has  hung 
up,  to  allow  the  called  party's  line  to  be 
used  to  make  or  receive  other  calls. 

(d)  Telephone  facsimile  machineif; 
Identification  of  the  sender  of  the 
message.  It  shall  be  unlawful  for  any 
person  within  the  United  States  to  use 
a  computer  or  other  electronic  device  to 
send  any  message  via  a  telephone 
facsimile  machine  unless  such  message 
clearly  contains,  in  a  margin  at  the  top 
or  bottom  of  each  transmitted  page  or  on 
the  first  page  of  the  transmission,  the 
date  and  time  it  is  sent  and  an 
identification  of  the  business,  other 
entity,  or  individual  sending  the 
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message  and  the  telephone  number  of 
the  sending  machine  or  of  suck 
business,  other  entity,  or  individual. 
Teiephone  fiacsimile  machines 
manufactuied  on  and  after  December  20, 
1992.  must  clearly  mark  such 
identifying  information  on  each 
transmitted  message. 

(e)  Requirement  that  registered 
equipment  allow  access  to  common 
carriers.  Any  equipment  or  software 
manufactured  or  imported  on  or  after 
April  17,  1992,  and  installed  by  any 
aggregator  shall  be  technologically 
capable  of  providing  caosumers  mth 
access  to  interstate  providers  of  operator 
services  through  the  use  of  equal  access 
codes.  The  terms  used  in  this  paragraph 
shall  have  meanings  defined  in  §  64.7041 
of  this  chapter  (47  CFR  64.708). 

[FR  Ooc.  97-29RS  Filed  ll-lS-97: 8:4S  aai] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Doctot  Na  97-07,  RM-WMTJ 

Radio  Broadcasting  Sorvlcea;  ML 
Juliet  and  Bella  Meads,  TN 

AOENCV:  Federal  Communications 

Commission. 
ACTKM:  Final  rule. 

summary:  This  document  denies  a 
Petition  for  Reconsideration  filed  by  the 
Cromwell  Group,  Inc.  directed  to  the 
Report  and  Order  in  this  proceeding 
which  reallotted  Channel  294A  from  Mt 
JiUiet  to  Belle  Meade,  Tennessee,  and 
modified  the  Station  W^fPL 
construction  permit  to  specify  Belle 
Meade  as  the  community  of  license.  See 
62  FR  40949.  July  31, 1997.  With  this 
action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  November  19.  1997. 
FOR  FURTHBI  MFORMAT10N  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPtEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order 
adopted  October  22, 1997,  and  released 
October  31. 1997.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
D.C  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor, 
hitemational  Transcription  Service, 
Inc..  (202)  857-3805. 1231  M  Street, 
NW,  Washington.  DC  20036. 
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Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Wahbfaik. 

Chief.  Policy  and  Rules  Divition,  Mass  iiedia 
Bureau. 

IFR  Doc.  97-30281  Filed  11-18-97;  8:45  am] 
■luJNQ  COOK  sna-oi-* 

DEPARTMENT  OF  TRANSPORTATION 

Raasareh  and  Spadal  Prograais 
Administrstlon. 

49  CFR  Parts  in,  192  and  196 

[Docket  No^  R8PA  97-3019:  Amdl  Nee.  19^ 
12;  198-S1;  196-<q 

RW2iaT-AC99 

PIpeHna  Satoly:  Regulations 
HiipianieiiiHiy  MemoTanoum  o< 
Undafstandhig  With  tlia  Dapartnnant  of 
Itia  Interior 

AOCNCV:  Research  and  Special  Programs 
Administration  (RSFA),  DOT. 
ACTION:  Direct  final  rule. 


r:  This  direct  final  rule  pFR) 
would  implement  a  provision  of  a 
December  10,  1996,  Memorandum  of 
Understanding  (MOU)  between  the 
Department  of  the  Interior  (DO!)  and  the 
Department  of  Transportation  (DOT) 
regarding  Outer  Continental  Shelf  (OCS) 
pipelines  by  redesignating  the  point  at 
which  an  OCS  pipeline  is  subject  to 
RSPA  regulations.  Under  this  rule. 
RSPA  would  establish  and  enforce 
design,  construction,  operation,  and 
maintenance  regulations  and  investigate 
certain  accidents  for  all  pipelines 
located  downstream  of  the  point  at 
which  operating  responsibility  for  the 
pipelines  transfets  from  a  {Hoducing 
operator  to  a  transporting  operator. 
DATES:  This  direct  final  rule  takes  effect 
March  19, 1908.  If  RSPA  does  not 
receive  any  adverse  comment  or  notice 
of  intent  to  file  an  adverse  comment  by 
January  20, 1998  the  rule  will  become 
effective  on  the  date  specified.  RSPA 
will  issue  a  subsequent  notice  in  the 
Federal  Register  by  February  17, 1998, 
after  the  close  of  the  comment  period, 
to  confirm  that  fact  and  reiterate  the 
effective  date.  If  an  adverse  comment  or 
notice  of  intent  to  file  an  adverse 
comment  is  received,  RSPA  will  issue  a 
timely  notice  in  the  Federal  Register  to 
confirm  that  fact  and  to  withdraw  the 
DFR  in  whole  or  in  part  RSPA  may  then 
incorporate  the  adverse  comment  into  a 
subsequent  DFR  or  may  publish  a  notice 
of  proposed  rulemaking. 
ADDRESSES:  Written  comments  on  the 
subject  of  this  DFR  may  be  submitted  to 


the  Dockets  Facility,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Plaza  401,  Washington.  DC  20590-0001. 
Comments  should  identify  the  docket 
number  of  Uiis  DFR.  RSPA-97-2096. 
Persons  should  submit  the  original  and 
one  copy.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  Alternatively, 
comments  may  be  submitted  via  e-mail 
to  le.berrickArspa.doLgov.  The  Dockets 
facility  is  open  from  10:(N)  a.m.  to  5:00 
p.m..  Mondiay  through  Friday,  except  on 
Federal  holidays. 

TOR  FURfTHBI  SrOWMATIOM  eOWACT:  L.B. 
Henick.  (202)  366-5523  or  e-mail 
le.henick9rspa.dot.gov  regarding  the 
subject  matter  of  this  DFR.  or  the 
Dockets  Facihty,  (202)  366-5046. 
regarding  copies  of  this  DFR  or  other 
information  in  the  docket. 

SUPPI^IENTARY  Sa^ORMATXM: 

BackgrooiMl 

Under  an  MOU  dated  May  6. 1976. 
RSPA  regulated  hazardous  Uquid. 
carbon  cUoxide,  and  natural  gas 
pipelines  located  downstreem  of  the 
ouUet  flange  of  each  facility  where 
hydrocarbons  are  first  produced  or 
where  produced  hydrocarbons  are  first 
separated,  dehydrated,  or  otherwiae 
processed,  whichever  Cacility  is  {arther 
downstream.  DOI  regulated  those 
pipelines  located  upstream  of  this  point 
The  Departments  agreed  to  change  this 
regulatory  boimdary  with  the  sibling  of 
the  December  10, 1996,  MOU.  The  1996 
MOU  was  the  result  of  n^otiations  that 
began  in  the  summer  of  1993,  which 
included  a  high  degree  of  participation 
from  the  regulated  industry.  RSPA  and 
DOI's  Minerals  Management  Service 
(MMS)  solicited  public  comments  on  a 
draft  MOU  through  a  joint  Federal 
Register  notice  (60  FR  27546;  May  24. 
1995).  The  notice  also  announced  a 
public  meeting  at  the  MMS  Gulf  of 
Mexico  regional  office  in  New  Orleans, 
Louisiana,  on  August  1, 1995,  to  discuss 
the  proposal.  Over  70  people  attended 
the  meeting,  which  generated  over  100 
pages  of  comments  from  natural  gas  and 
petroleum  trade  organizations;  natural 
gas  and  oil  exploration  and  production 
companies;  transmission  companies; 
offshore  construction  companies;  and 
industry  consultants.  Twenty-three 
individuals  and  organizations  submitted 
written  comments  on  the  Federal 
Register  notice.  A  transcript  of  this 
meeting  and  copies  of  the  comments  are 
available  in  Docket  No.  RSPA-97-2096. 

In  May  1996.  RSPA  and  MMS  met 
with  an  industry  workgroup 
representing  OCS  oil  and  natiiral  gas 
producers  and  transmission  pipeline 
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operators.  The  workgroup  proposed  that 
the  agencies  allow  individual  operators 
of  production  and  transportation 
facilities  to  define  the  boundaries  of 
their  respective  facilities.  They 
suggested  that  producers  and 
transporters  can  best  make  such 
decisions  based  on  the  unique  operating 
characteristics  of  each  facility.  Under 
this  rule,  RSPA  would  establish  and 
enforce  design,  construction,  operation, 
and  maintenance  regulations  and 
investigate  certain  accidents  for  all  OCS 
transportation  pipelines  beginning 
downstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator.  Producing  operators  are 
companies  which  are  engaged  in  the 
extraction  and  processing  of 
hydrocarbons  on  the  OCS.  Transporting 
operators  are  companies  which  are 
engaged  in  the  transportation  of  those 
hydrocarbons. 

Intent  of  the  Rule 

The  intent  of  this  rule  is  to  require 
OCS  production  and  transportation 
pipeline  operators  to  designate  the 
specific  points  on  their  pipelines  where 
operating  responsibility  transfers  &t>m  a 
producing  operator  to  an  adjoining 
transporting  operator.  The  rule  would 
amend  49  CFR  parts  191, 192  and  195. 
Generally,  operators  will  have  60  days 
after  the  date  the  rule  becomes  final  to 
diutibly  mark  the  specific  points  at 
which  operating  responsibility  transfers. 
In  most  cases,  the  specific  transfer 
points  will  be  easily  identifiable 
because  of  specific  valves  or  flanges 
where  the  adjoining  operations  connect, 
or  because  of  differences  in  paint  used 
by  adjoining  operators  to  protect  and 
maintain  pipeline  coatings  or  surfaces. 
For  those  instances  in  which  the 
transfer  points  are  not  identifiable  by  a 
durable  marking,  each  operator  will 
have  180  days  after  the  final  rule 
becomes  effective  to  identify  the  transfer 
points  on  a  schematic.  The  180-day 
period  will  give  operators  time  to 
identify  the  transfer  points  during 
routine  maintenance,  ff  it  is  not 
practicable  to  durably  mark  a  transfer 
point,  and  the  transfer  point  is  located 
above  water,  then  the  operator  must 
depict  the  transfer  point  on  a  schematic 
maintained  near  the  transfer  point. 
Some  transfer  points  may  be  located 
underwater.  In  such  cases,  the  operator 
must  identify  the  transfer  point  on  a 
schematic  which  must  be  maintained  at 
the  nearest  upstream  fecility  and 
provided  to  RSPA  upon  request. 

For  those  instances  in  which 
adjoining  operators  do  not  or  can  not 
agree  on  a  transfer  point,  RSPA's  Office 
of  Pipeline  Safety  (OPS)  and  MMS  will 


make  a  joint  determination  of  the 
boundary. 

The  OPS  and  MMS  may,  through  their 
enforcement  agencies  and  in 
consultation  with  the  affected  parties, 
agree  to  exceptions  to  the  general 
boundary  description  (operations 
transfer  point)  on  a  facility-by-facility  or 
area-by-area  basis.  Operators  may  also 
petition  OPS  and  MMS  for  exceptions  to 
the  general  boimdary  description. 

Conversion  to  service:  A  pipeline 
previously  used  in  service  and  not 
subject  to  DOT  regulations  which  comes 
under  these  regulations  as  a  result  of 
this  rulemaking  qualifies  for  use  uinder 
the  EXDT  regulations  if  the  operator 
prepares  and  follows  a  written 
procedure  to  carry  out  the  requirements 
of  49  CFR  192.14  or  195.5  (Conversion 
to  service  subject  to  this  part).  Pipeline 
segments  designed  and  constructed 
under  DOT  regulations  before  March  19. 
1998  may  continue  to  operate  under 
IX)T  design  and  construction 
requirements  until  significant 
modifications  or  repairs  are  made  to 
those  segments.  After  March  19, 1998 
E)OI  operational  and  maintenance 
requirements  will  apply  to  those 
segments. 

Rulemaking  Analysis 

The  December  1996  MOU  redefined 
the  DOT/DOI  regulatory  boundary 
definition  from  the  OCS  facility  where 
hydrocarbons  are  "first  produced, 
separated,  dehydrated,  or  otherwise 
processed"  to  the  point  at  which 
"operating  responsibility  for  the 
pipelines  transfers  from  a  producing 
operator  to  a  transporting  operator".  The 
MOU  places,  to  the  greatest  extent 
practicable,  producer-operated  pipelines 
under  DOI  regulation  and  transporter- 
operated  pipelines  under  £)OT 
regulation.  The  changes  in  this  rule 
would  substantially  reduce  the 
regulatory  burdens  currentiy  caused  by 
the  overlapping  Federal  regulatory 
responsibilities  and  the  inconsistencies 
between  the  requirements.  The  changes 
will  substantially  increase  the  efficiency 
of  govenunental  resources  on  the  OCS 
without  compromising  safety. 

Executive  Order  (E.O.)  12866 

RSPA  reviewed  this  rule  imder  E.O. 
12866  and  determined  that  this  is  not  an 
economically  significant  rule.  The 
Office  of  Management  and  Budget 
(OMB)  has  not  asked  to  review  this  rule 
under  E.O.  12866. 

Regulatmy  Flexibility  Act 

Oil  and  gas  and  production  and 
transportation  comp>anies  are  classified 
under  Standard  Industrial  Codes  (SIC's) 
by  the  Census  Bureau.  The  Small 


Business  Administration  further 
classifies  "small  businesses"  in  the 
various  offshore  sectors  as  follows:  (1) 
Oil  and  gas  producers  that  have  fewer 
than  500  employees,  (2)  liquid  pipeline 
companies  than  have  fewer  than  1,500 
employees;  (3)  natural  gas  pipeline 
companies  that  have  gross  aimual 
receipts  of  $25  million  or  less;  and  (4) 
offshore  oil  and  gas  field  exploration 
service  or  production  service  companies 
that  have  gross  annual  receipts  of  $5 
million  or  less.  There  are  many 
companies  on  the  OCS  that  are  "small 
businesses"  by  these  definitions. 
However,  the  technology  necessary  for 
conducting  offshore  oil  and  gas 
exploration  and  development  activi+ies 
is  very  complex  and  cosUy,  and  most 
entities  that  engage  in  offshore  activities 
have  considerable  financial  resources 
well  beyond  what  would  normally  be 
considered  "small  business."  These 
entities  customarily  conduct  their 
operations  by  contracting  with  oCbhore 
drilling  or  service  companies  and 
therefore  tend  to  have  relatively  few 
employees  compared  to  the 
considerable  financial  resources  of  their 
operations. 

This  rule  would  affect  a  substantial 
number  of  "small  entities;"  however, 
the  economic  effects  of  the  rule  would 
not  be  significant.  The  economic  effects 
on  the  oil  and  gas  production  and 
transportation  companies  direcUy 
affected  by  the  rule  would  be 
insignificant  because  of  the  minimal 
costs  that  operators  incur  during  the 
first  year  that  the  rule  is  implemented. 
(In  that  year,  offshore  producers  would 
have  to  identify  all  points  on  their 
pipelines  at  which  operating 
responsibilify  transfers  from  a  producer 
to  a  transporter.  In  succeeding  years 
there  would  be  virtually  no  economic 
impact  resulting  from  the  rule.)  The 
ofCshore  service  companies  would  be 
indirectiy  affected  by  the  rule  through 
their  contractual  relationships  with  the 
primary  producing  and  transporting 
companies — they  would  not  be  directiy 
regulated  in  any  way.  This  rule  would 
not  impose  any  new  restrictions  on 
small  pipeline  service  companies  or 
manufecturers,  nor  will  it  cause  their 
business  practices  to  change.  To  the 
extent  that  this  rule  might  eventually 
cause  some  of  the  relatively  larger  OCS 
operators  to  make  modifications  to  their 
pipelines,  it  may  have  a  minor 
beneficial  effect  of  increasing  demand 
for  the  services  and  equipment  of 
smaller  service  companies  and 
manufecturers. 

Fqierwork  Reduction  Act 

This  rule  contains  a  collection  of 
information  which  RSPA  is  submitting 
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to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995.  As  part  of 
RSPA's  continuing  effort  to  reduce 
paperwork  and  respondent  burdens, 
RSPA  invites  the  public  and  other 
Federal  agencies  to  conunent  on  any 
aspect  of  the  reporting  burden  in  49  CFR 
192  and  195  as  amended  by  this  DFR. 
Submit  your  conunents  to  the  Office  of 
Information  and  Regulatory  Affairs; 
OMB:  Attention:  Desk  Officer  for  the 
Department  of  Transportation  (Docket 
No.  RSPA  97-2096);  Washington.  D.C 
20503.  Send  a  copy  of  your  conunents 
to  L.E.  Herrick.  Room  2335,  400  Seventh 
Street,  Washington,  DC  20590-0001. 
You  may  obtain  a  copy  of  the 
supporting  statement  for  the  collection 
of  information  by  contacting  the  Dockets 
Facility. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 
information  after  30  days  frem  receipt  of 
our  request.  Therefore,  your  conunents 
are  best  assured  of  being  considered  by 
OMB  if  OMB  receives  them  within  that 
time  period.  However,  RSPA  will 
consider  all  comments  received  during 
the  comment  period  for  this  direct  final 
rule. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  title  of  this  collection  of 
information  is  "4&CFR  191, 192  and 
195  Pipeline  Safety:  Regiilations 
Implementing  Memoraadum  of 
Understandinjg  with  the  Department  of 
the  Interior." 

The  collection  of  information  in  the 
DFR  and  for  each  transporter  operating 
a  pipeline  consists  of:  (1)  Reviewing 
existing  pipeline  maps,  (2)  conferring 
and  agreeing  with  operators  of  adjoining 
production  pipeline  segments 
concerning  the  locations  of  specific 
transfiar  points,  and  (3)  either  marking 
directly  on  each  pipeline  or  depicting 
on  a  schematic  the  specific  point  on 
each  pipeline  where  operating 
responsibility  trmosfers  from  the 
producing  operator  to  a  transporting 
operator.  As  stated  above  under  the 
"Intent  of  the  Rule"  section,  specific 
transfer  points  will  be  easily  identifiable 
in  most  cases,  either  because  of  specific 
valves  or  flanges  where  the  adjoining 
operations  connect,  or  because  of 
differences  in  paint  that  adjoining 
operators  use  to  protect  and  maintain 
pipeline  coatings  or  sur&ces. 

Generally  operators  will  have  until  60 
days  after  the  date  the  rule  becomes 
filial  to  durably  mark  the  points  at 


which  operating  responsibility  transfers. 
For  those  relatively  few  instances  where 
the  transfer  points  are  not  identifiable 
by  durable  marking,  operators  will  have 
180  days  after  the  date  the  rule  becomes 
final  to  identify,  on  a  schematic,  the 
transfer  points.  The  requirement  to 
identify  the  boundary  is  mandatory.  The 
RSPA  will  use  the  information  to 
determine  the  demarcation  where  DOT 
will  establish  and  enforce  design, 
construction,  operation,  and 
maintenance  regulations  and  investigate 
certain  accidents,  as  distinguished  firom 
MMS  responsibilities. 

In  calculating  the  burden,  RSPA 
assumed  that  respondents  perform  most 
of  the  requirements  and  maintain 
records  in  the  normal  course  of  tbeir 
activitiee,  suck  as  painting  their 
pipelines  and  maintaining  valves  and 
flanges.  RSPA  considers  these  to  be 
ususd  and  customary  practices  and  did 
not  include  them  in  the  burden 
estimates.  Conunenters  are  invited  to 
provide  information  if  they  disagree 
with  this  assumption  and  they  should 
tell  RSPA  what  are  the  burden  hours 
and  costs  imposed  by  this  collection  of 
information  (i.e.,  mArking  of  transfer 
points).  ^ 

The  regulated  community  consists  of 
approximately  160  Federal  OCS  oil  and 
gas  producers  and  70  transportation 
pipeline  operatots.  There  are 
approximately  3,000  pomts  where 
operating  responsibility  for  pipelines 
transfers  from  a  producer  to  a 
transporter.  The  RSPA  assiunes  from 
discussions  with  MMS  and  the 
operators  that  about  2,400  (representing 
80  percent)  of  these  transfer  points  are 
already  marked.  Therefcoe.  this 
rulemaking  would  require  a  an»-time 
identification  and  mariang  of  about  600 
points  where  operating  responsibility 
for  pipelines  transfers  from  a  producer 
to  a  transporter.  For  the  2.400  transfer 
points  that  are  clearly  marked,  there 
would  be  no  information  burden.  The 
600  uiunarked  transflBr  points,  on  the 
other  hand,  would  require  widely- 
varying  times  for  identification 
depending  on  whether  a  painted  line  or 
a  schematic  was  used  to  identify  the 
transfer  point. 

The  public  reporting  burden  for  this 
Information  collection  requirement  is 
estimated  to  average  5  hours  per 
response  for  each  transfer  point.  This 
includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  the 
required  marking.  Based  on  600 
uiunarked  transfer  points,  RSPA 
estimates  that  the  total  one-time  burden 
of  this  collection  of  information  to  be 
3,000  hours  total.  The  average 


annualized  burden  over  a  3-year  period 
would  be  1,000  hours.  Based  on  $35  per 
hour,  the  total  burden  hour  cost  to 
respondents  is  estimated  to  be  $35,000 
annually. 


Takings  ImpIicatiBn 

The  DOT  certifies  that  the  rule  does 
not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  E.O.  12630,  Government 
Action  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Unfonded  Mandate*  Refiirm  Act  of 
1905 

This  rule  does  not  contain  any 
unfunded  mwnrfiit—  to  State,  local,  or 
tribal  govenunents,  nor  would  it  impose 
significant  regulatory  costs  on  the 
private  sector.  Anticip^ed  costs  to  the 
private  sector  will  be  fer  belowthe  $100 
million  annual  threshold  that  was 
esteblished  l^  the  Unfunded  Mandates 
Reform  Act. 

E.O.iaMS 

The  DOT  has  ceitifiad  to  OMB  that 
this  regulation  meets  the  applic^le 
civil  justice  reform  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  E.O. 
12988. 

Nalionl  EnviraoiiMBtal  Policy  Act 

Hie  DOT  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
Therefore,  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subfecta 

4B  CFR  Part  191 

Gas,  Pipeline  safiety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  192 

Pipeline  safety,  Reporting^  and 
recordkeeping  reqairemeDts. 

49  CFR  Rut  195 

Anhydrous  ammonia.  Carbon  dioxide. 
Petroleum.  Pipeline  safety.  Reporting^ 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  RSPA  amends  49  CFR  parts 
191, 192  and  195  as  follows: 

PART  IVI^AMENOB}] 

1.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Aathoritr.  49  U.S.C.  5121. 60102, 60103. 
60104, 60108,  60117, 60118,  and  601Z4;  and 
49  CFR  1.53. 
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2.  Section  191.1  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

1191.1    Scope. 


(b)*  •  * 

(3)  On  the  Outer  Continental  Shelf 
upstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator. 

3.  Section  191.3  is  amended  by 
adding  a  definition  in  alphabetical  order 
to  read  as  follows: 

1191,3    DeflnMons. 


Outer  Continental  She// means  all 
submerged  lands  lying  seaward  and 
outside  the  area  of  lands  beneath 
navigable  watera  as  defined  in  Section 
2  of  the  Subnxerged  Lands  Act  (43 
U.S.C  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
Stetes  and  are  subject  to  its  jurisdiction 
and  control. 


PART  192— [AMENDED] 

1.  The  authority  citetion  for  part  192 
continues  to  reed  as  follows: 

Anthority:  49  U.S.C.  5103,  60102,  60104, 
60108, 60109. 60110, 60113,  and  60118;  49 
CFR  1.53. 

2.  Section  192.1  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

f  192.1    Scope  of  perl 


(b)*  •  • 

(5)  On  the  Outer  Continental  Shelf 
upstream  of  the  point  at  which 
operating  responsibility  transfen  from  a 
producing  operator  to  a  transporting 
operator. 

3.  Section  192.3  is  amended  by 
adding  a  definition  in  alphabetical  order 
to  read  as  follows: 

1192.3    OefinMona. 

•  •        •        •        • 

Outer  Continental  Shelf  moant  all 
submerged  lands  lying  seaward  and 
outside  the  area  of  lands  beneath 
navigable  waters  as  defined  in  SM:tion 
2  of  the  Submersed  Lands  Act  (43 
U.S.C.  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
States  and  are  subject  to  its  jurisdiction 
and  control. 

•  •        •        •        • 

4.  Section  192.10  is  added  to  read  as 
follows: 

1192.10    Outer  continental  shelf  pipelines. 
Operators  of  transportation  pipelines 
on  the  Outer  Continental  Shelf  (as 


defined  in  the  Outer  Continental  Shelf 
Lands  Act;  43  U.S.C.  1331)  must 
identify  on  all  their  respective  pipelines 
the  specific  points  at  which  operating 
responsibility  transfers  to  a  producing 
operator.  For  those  instances  in  which 
the  transfer  points  are  not  identifiable 
by  a  durable  marking,  each  operator  will 
have  until  September  15, 1998  to 
identify  the  transfer  points.  If  it  is  not 
practicable  to  durably  mark  a  transfer 
point  and  the  transfer  point  is  located 
above  water,  the  operator  must  depict 
the  transfer  point  on  a  schematic  located 
near  the  transfbr  point  If  a  transfer 
point  is  located  subsea,  then  the 
operator  must  identify  the  transfer  point 
on  a  schematic  which  must  be 
maintained  at  the  nearest  upstream 
facility  and  provided  to  RSPA  upon 
request.  For  those  cases  in  whicn 
adjoining  operaton  have  not  agreed  on 
a  transfer  point  by  September  15, 1998 
the  Regional  Director  and  the  MMS 
Regional  Supervisor  will  make  a  joint 
determination  of  the  transfer  point 

PART  195— (AMENDED] 

1.  The  authority  citetion  for  part  195 
continues  to  read  as  follows: 

Aathacily:  49  U.S.C  5103, 60102, 60104, 
60108, 60109, 60118:  and  49  CFR  1.53. 

2.  Section  195.1  is  amended  by 
adding  a  new  paragraph  (b)(6)  and 
redesignating  paragraphs  (bK6)  through 
(b)(8)  as  paragraphs  (bK7)  throu^  (b)(9) 
to  read  as  follows: 


f19S.1    AppNcabilKy. 

(W  •  • 

(6)  Transportation  of  hazardous  liquid 
or  carbon  dioxide  in  Outer  Continental 
Shelf  pipelines  which  are  located 
upstream  of  the  point  at  which 
operating  responsibility  transfos  from  a 
producing  operator  to  a  transporting 
operator. 

•  •        •        •        • 

3.  Section  195.2  is  amended  by 
adding  a  definition  in  alphabetical  order 
to  read  as  follows: 

f  196.2    Deflnitlona. 

Outer  Continental  Shelf  meaoB  all 
submerged  lands  lying  seaward  and 
outside  the  area  of  lands  beneath 
navigable  waters  as  defined  in  Section 
2  of  die  Submerged  Lands  Act  (43 
U.S.C.  1301)  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
Stetes  and  are  subject  to  its  jurisdiction 
and  control. 

*  •        •        •        * 

4.  Section  195.9  is  added  to  read  as 
follows: 


I196J    Outer  contlnemal  ahetf  pipeHnee. 
Operatore  of  transportation  pipelines 
on  the  Outer  Continental  Shelf  must 
identify  on  all  their  respective  pipelines 
the  specific  points  at  which  operating 
responsibili^  transfers  to  a  producing 
operator.  For  those  instances  in  which 
the  transfer  points  are  not  identifiable 
by  a  durable  marking,  each  operator  will 
have  until  September  15, 1998  to 
identify  the  transfer  points.  If  it  is  not 
practicable  to  durably  mark  a  transfer 
point  and  the  transfer  point  is  located 
above  water,  the  operator  must  depict 
the  transfer  point  on  a  schematic 
maintained  near  the  transfer  point.  If  a 
transfer  point  is  located  subsea,  the 
operator  must  identify  the  transfer  point 
on  a  schematic  which  must  be 
maintained  at  the  nearest  upstream 
fecility  and  provided  to  RSPA  upon 
request.  For  those  cases  in  which 
adjoining  operators  have  not  agreed  on 
a  transfer  point  by  September  15, 1998 
the  Regional  Director  and  the  MMS 
Regional  Supervisor  will  make  a  joint 
determination  of  the  transfer  point 

Issuad  fai  Washington  0.C  on  Nowmbar 
12, 1997. 

Richard  B.  Frider, 

Associata  Administrator  for  Pipelint  Saftty. 
(FR  Doc.  97-30218  Filed  ll-lB-«7;  8:45  am] 
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Administration 

49  CFR  Part*  192  and  196 

[Deckel  Na  P»-101  A,  Amdt  192-92 .  19»- 
90) 

RtN2137-AC57 

Mandatory  Participation  in  Quallfiad 
Ona-CaU  Systams  by  Pipallna 
Oparators 

AQENCY:  Research  and  Special  Progranis 

Administration  (RSPA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  requires  that 
operators  of  onshore  gas,  hazardous 
liquid,  and  carbon  dioxide  pipelines 
participate  in  qualified  one-call  systems 
as  part  of  the  required  excavation 
damage  prevention  programs.  The  rule 
abo  limits  the  ciirrent  exclusion  of 
certain  small  gas  systems  from 
compliance  with  the  damage  prevention 
program  requirements.  This  final  rule  is 
intended  to  reduce  excavation  damage, 
the  largest  single  cause  of  pipeline 
feilures. 

EFFECTIVE  DATE:  This  final  rule  takes 
effect  May  18, 1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Sames  by  telephone  at  (202) 
366—4561  or  through  the  Internet  at 
christina.8amesdr8{>a. dot.gov,  about  this 
document,  or  the  Dockets  Unit  at  (202) 
366-5046,  for  copies  of  this  document 
or  other  material  in  the  docket. 
SUPPt-EMBITARY  MFORMATION: 

One-Call  Syitanu 

A  one-call  system  is  a  communication 
system  established  individually  or 
)ointl^  by  utilities,  government  agencies, 
or  other  operators  of  underground 
fiadlities  to  provide  a  single  telephone 
number  (other  methods  of 
communication  are  also  used)  for 
excavators  and  the  public  to  call  to 
notify  participating  members  of  their 
intent  to  excavate.  The  one-call  systems 
receive  the  excavation  notices  and 
transmit  them  to  operators  of 
underground  pipeline  facilities  and 
other  underground  facilities  that 
participate  in  the  system. 

Upon  receipt  of  me  excavation 
notices,  participating  opeiatois  that  ' 
have  underground  facilities  in  the 
vicinity  of  the  excavation  arrange  for  the 
timely  identification  and  temporary 
marking  of  undexgroiind  facilities.  In 
addition,  underground  operators  may 
inspect  the  site  during  this  excavation 
activities  to  ensure  the  safa^  of  their 
undergrotind  &cilities. 

NaluHial  Oae^^aH  Campaiffi  and  tke 
Oamap  Prevention  Quality  Actioa 

There  ate  now  75  one<all  systems 
operating  in  49  states  and  the  District  of 
Columbia.  Not  all  of  the  operating  one- 
call  systems  meet  the  qualifications  for 
a  "one-call  notification  system,"  as 
defined  in  49  CFR  198.39.  Hawaii  and 
Puerto  Rico  are  currently  without  a  one- 
call  system. 

Forty-seven  states  and  the  District  of 
Columbia  hav«  damage  prevention  lanes 
that,  to  varying  degrees,  govern  the 
activities  performed  by  excavators  aad 
persons  locating  and  temporarily 
marking  undecgroimd  facilities. 
However,  most  of  the  existing  state 
damage  prevenlion  programs  do  not 
meet  ail  of  the  requirements  of  §  198.37, 
"State  one<all  damage-pcevention 
program." 

To  address  the  problem  of  hiconiplete 
national  one<ail  covarage  and  the 
deficiencies  in  some-existaig  one-call 
systems  .JtSP A  has  launched  a  natioaal. 
campaign  to  encourage  states  to  adopt 
improved  one-call  notificatioB  systems^ 
The  national  r»m|iiiiyi  tasgets  states  for 
concentrated  outreach- to  aanstth^*. 
efforts  to  upgrade  current  one-call 
systems.  The  campaign  focuses  on 
mandatory  operator  participation. 


mandatory  excavator  participation. 
State- wide  coverage,  and  civil  penalty 
enforcement.  The  natioiud  campaign 
also  works  with  selected  states  currently 
without  one-call  legislation  or  those 
which  need  to  strengthen  existing 
legislation. 

RSPA  has  also  formed  a  Damage 
Prevention  Quality  Action  Team  to 
address  third  party  damage  to 
underground  facilities  including 
pipelines.  The  Team  includes 
representatives  from  RSPA,  the  natural 
gas  and  hazardous  liquid  pipeline 
industry,  the  telecommunications 
industry.  States,  one-call  centers,  and 
the  Insurance  and  contracting 
industries.  The  Team  is  evaluating 
existing  damage  prevention  education 
campaigns  and  will  design  and 
implement  a  national  public  education 
campaign  to  reduce  third  party  damage. 

Rnfamaking  Propoaal  (Docket  No.  PS- 
lOlA) 

On  March  20, 1995.  RSPA  issued  a 
notice  of  proposed  rulemaking  (NPRM) 
titled  "Mandatory  Paitifcipation  in 
Qualified  One-Call  Systems  by  Pipeline 
Operators"  (60  PR  14714).  The  NPRM 
proposed  to  remove  the  option  in 
§§  192.614(a)  and  195.442(a)  that 
permits  a  pipeline  operator  to  receive 
and  record  notification  of  planned 
excavation  activities  rather  than  to 
participate  in  a  qualified  one-call 
system  covering  tfaeeraa  where  the 
operator^spipeline  is  located. 

The  NPI&i  proposed  to  require  that 
pipeline  opmtois  only  participate  in 
qualified  one-call  systems.  A  one-call 
system  would  be  considered  qualified  if 
the  state  had  adopted  a  one-call  damage 
preventioa  program  in  compliance  with 
§  198.37.  A  one-call  system  would  also 
be  consideied  qualified  if  it  operates  in 
accordance  with  §  198.39.  provides  a 
pipeline  operator  the  same  opportunity 
to  participate  in  one-call  system 
management  that  is  ofiared  to  other 
owners  of  underground  facilides,  and 
assessee  a  participating  pipeline 
operator  a  fee  that  is  proportionate  to 
the  service  provided  by  the  one-call 
system. 

The  NPRM  also  proposed  to  extend 
the  excavation  damage  prevention 
program  requirements  to  petroleum  gas 
systems  subject  to  $  192.11  and  to  small 
gas  S3rstanis  whose  primary  activity 
includes  the  transportation  of  gas. 

The  NPRM  proposed  to^ limit  the. 
current  exemption  for  operatoimf  gas 
systems,  including  operators  of  master 
meter  systems,  whose  primary  sctivity 
does  not  include  the  transpoetation  of 
gas.  RSPA.  is  sensitive  to  the  minimum 
resources  of  these  small  operators  and 
proposed  that  small  operators  be 


exempted  from  identifying  excavators  in 
the  vicinity  of  the  pipeline.  RSPA  also 
proposed  that  small  operators  be 
exempted  from  notifying  excavators  of 
the  damage  prevention  program's 
existence  and  purpose  and  on  how  to 
learn  the  location  of  underground 
pipelines  before  excavation  activities 
b^in.  In  additicm,  RSPA  proposed  that 
these  small  operators  be  exempted  from 
the  requirement  for  a  written  damage 
prevention  program.  These  operators 
would  still  be  required  to  provide  a 
means  of  receiving  and  recording 
notification  of  planned  excavation 
activities,  to  provide  for  notification  of 
persons  who  give  notice  of  an  intent  to 
excavate  of  the  type  of  temporary 
marlring  to  be  usisd  and  how  to  identify 
the  markings,  to  provide  for  temporary 
marking  of  buried  pipriines  in  the  area 
of  excavation  activify  before,  as  fer  as 
practical,  the  activity  begins,  and  to 
provide  for  the  inspection  of  pipelines 
that  the  operator  has  reason^to  believe 
could  be  damaged  by  excavation 
activities. 

Under  the  proposed  regulation, 
pipeline  operators  would  continue  to 
receive  and  record  the  notification  of 
planned  excavation  activities  using  tbeir 
own  personnel  in  arear  where  ooencall 
systems  are  not  yet  established,  or 
where  a  qualified  one-call  system  is  not 
yet  in  plMce.  However,  operators  would 
be  req^red  to  Join  a  qualified  one-call 
system  once  it  was  e^ablished. 

Coauaants  to  tlM  NPRM 

RSPA  received  sixteen  comments  in 
response  to  toe  NP^M.  Tliese 
commenters  represented  natural  gee  and 
hazardous  liquid  pipeline  operators, 
industry  trade  associations,  and 
government  agencies. 

All  sixteen  commenters  voiced 
general  support  far  the  NPRM.  Among 
those  in  support,  a  state  pipeline  safety 
agency  commented  that  many  states 
have  already  instituted  mandatory  one- 
call  membership  for  regulated  intrastate 
underground  facility  operatOBS. 

The  majority  of  the  commenters  also 
voiced  a  general  opinion  that  all 
imdoground  facility  operators  and  att 
excavators  should  be  required  td 
partirapate  ina  qualified  one-call 
system.  Commenters-reGognizad  that  ~ 
RSPA  can  only  requireTOgulated 
pipeline  operators  to  partidpata  in 
qualified,  one-call  systaaiftend 
supported  RSPA's  current  initiative  te 
encourage  att  UBdergsound  fKUify 
opemtars  and  all  excavators  to 
porticipatein  a  qualified  onarcall 
syst^.  One  commenter  also  snpportadr. 
RSFA's  reduction  of  state  gmnts  to 
states  that  do  not  estabhslrmandatacy-. 
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participation  for  all  underground 
utilities  and  excavators. 

One  commenter  recommended 
clarification  of  the  proposed  language  in 
§  192.614(e)  to  ensiue  that  municipsd 
gas  systems  are  included  in  the  damage 
prevention  regulations.  The  commenter 
stated  that  the  proposed  wording  could 
be  interpreted  to  exclude  miuiicipal  gas 
systems  from  certain  damage  prevention 
regulations.  Mimicipal  gas  systems  are 
currenUy  required  to  have  a  damage 
prevention  program,  and  RSPA  has 
clarified  the  language  in  this  final  rule 
to  prevent  misinterpretation. 

Another  commenter  suggested  that 
RSPA  clarify  that  operators  are  not 
precluded  from  receiving  calls  direcUy 
from  individuals  on  activities  near  a 
pipeline.  Certain  pipelines  are  reqtiired 
to  be  marked  with  line  maricers  that 
show  the  location  of  that  pipeline. 
These  line  markers  list  the  operator  and 
a  telephone  number  for  individuals  to 
call  to  receive  or  transmit  information 
on  the  pipeline.  RSPA  agrees  that  a 
pipeline  operator  should  be  allowed  to 
receive  information  directly  from 
individiials  on  activities  near  the 
operator's  pipeline.  This  final  rule  does 
not  preclude  that  from  occurring. 
''       Other  recommended  changes  to  the 
NPRM  focused  on  the  problem  of 
overlapping  one-call  service  arees,  and 
the  terms  "disproportionate  cost"  and 
"coverage."  These  recooomended 
changes  are  discussed  below. 

Comments  on  Overlapping  One-Call 
Service  Areas 

There  are  limited  areas  of  the  United 
States,  primarily  in  the  northwest  and  in 
the  state  of  Texas,  where  more  than  one 
one-call  system  covers  the  same  service 
area.  In  areas  of  overlapping  one-call 
coverage,  excavators  may  need  to  call 
several  one-call  systems  to  ensure  that 
all  underground  utilities  are  informed  of 
excavation  activities.  In  addition, 
underground  utility  operators  may  need 
to  |oin  several  ones»ll  systems  to 
ensure  that  they  are  informed  of  all 
excavation  activities  near  the  pipeline. 
These  problems  are  alleviated  if  the 
state  has  a  central  telephone  number  for 
excavators  to  call  for  excavation 
activities,  or  if  the  one-call  systems  in 
the  areas  of  overlapping  coverage 
communicate  with  one  another. 

Three  commenters  and  an  industry 
trade  association  stated  that  operators 
should  not  be  required  to  join  more  than 
a  single  qualified  one-call  system  for  a 
given  area.  One  commenter  stated  that 
if  an  excavator  is  required  to  make  more 
than  one  call,  there  is  no  true  one-call 
system.  Two  commenters  thought  the 
NPRM  might  prolong  the  problem  by 
providing  captive  participation  and 


funding  for  redimdant  systems.  In 
addition,  the  commenters  thought  that 
captive  participation  and  fund^g  might 
create  an  incentive  for  the  establishment 
of  multiple  qualified  one-call  systems  in 
a  given  area,  thus  reducing  the  one-call 
system  effectiveness. 

RSPA  does  not  agree  that  multiple 
one-cells  will  be  creeted  for  the  same 
coverage  area,  or  that  the  cturent 
problem  of  overlapping  coverage  vnll  be 
prolonged,  if  an  operator  is  required  to 
join  all  qualified  one-call  centers  that 
cover  the  operator's  pipeline  system. 
RSPA  bases  this  on  Uie  fact  that  the 
number  of  states  mandating  one-call 
membership  has  been  increasing  while 
the  problem  of  overlapping  coverage  has 
been  decreasing.  If  the  problem  of 
overlapping  one-call  coverage  were  to 
increase  with  mandatory  partidpwtion, 
as  the  commenters  suggested,  it  should 
have  already  occurred  in  the  states 
mandating  one-call  participation.  This 
has  not  happened. 

RSPA  does  not  see  the  need  for  an 
operator  to  join  more  than  one  qualified 
one-call  system  in  overlapping  coverage 
areas,  if  there  is  a  central  telephone 
number  for  excavators  to  call  for 
excavation  activities,  or  if  the  one-call 
sjrstems  in  those  areas  communicate 
with  one  another.  A  central  telephone 
number  can  forward  an  intent  to 
excavate  to  multiple  one-call  ^stems. 
This  allows  an  operator  to  join  a  single 
one-call  system  and  still  receive  all    ■, 
iu>ttces  of  intent  to  excavate  that  may 
affect  the  operator's  pipeline.  One-call 
systems  that  communicate  notices  of 
intent  to  excavate  to  other  one-call 
systems  also  allow  an  operator  to  join  a 
single  one-call  system  and  still  receive 
all  notices  of  intent  to^  excavate  that  may 
affect  the  pipeline.  Both  situations  end 
the  need  for  an  operator  to  join  several 
one-call  systems  in  areas  of  overlapping 
coverage. 

Stetes  that  have  overlapping  one-call 
coverage  are  actively  working  to 
alleviate  the  problem.  As  an  example, 
Texas  has  recently  passed  legislation 
that  will  create  a  central  number  for 
excavators  to  call.  In  addition,  several  of 
the  states  in  the  luirthwest  that  have 
small  areas  of  overlapping  coverage  are 
currenUy  referring  excavators  to  a 
central  number.  Both  alleviate  the  need 
for  an  operator  to  join  more  than  a 
single  one-call  system  covering  its 
pipeline. 

Di^roportionate  Coat  and  Coverage 

The  NPRM  proposed  that  pipeline 
operators  join  a  one-call  system  that 
"assesses  a  participating  pipeline 
operator  a  fee  that  is  not 
disproportionate  to  the  costs  of  the  one- 
call  system's  coverage  of  the  operator's 


pipeline."  Two  commenters 

recommended  modifying  the  proposed 
section  to  read  "Assesses  a  participating 
pipeline  operator  a  fee  that  is 
proportionate  to  the  operator's 
utilization  of  the  one-call  service." 
RSPA  has  modified  the  proposed 
regulation  in  response  to  these 
recommendations. 

Additional  Concerns  on  State 
Jurisdiction 

A  stete  pipeline  safefy  agency  raised 
concern  about  a  stete 's  abilify  to  impose 
one-call  requirements  on  interstate 
pipeline  operators.  This  rule  should 
allay  any  concern  about  an  interstete 
operator's  required  compliance  with 
one-call  damage  prevention  notification 
and  marking  requirements.  Although  a 
stete  caimot  impose  pipeline  safefy 
standards  on  an  interstete  operator, 
RSPA  urges  interstete  operators  to 
comply  with  any  other  requirementa  a 
one-call  system  imposes  as  a  condition 
of  membership. 

Prasentation  to  Advisory  Conunittaee 

On  November  8  and  9, 1995,  RSPA 
presented  the  NPRM  and  the  comments 
received  on  the  NPRM  to  its  two 
pipeline  advisory  committees,  the 
Technical  Pipeline  Safefy  Standards 
Conmiittee  (TPSSC)  and  the  Technical 
Hazardous  Liquid  Pipeline  Safefy 
Standards  Committee  (THLPSSC). 

On  November  8, 1995,  the  THLPSSC 
discussed  and  unanimously  supported 
mandating  pipeline  operator 
participation  in  qualified  one-call 
systems  with  one  minor  modification  to 
the  wording  used  in  the  NPRM.  The 
THLPSSC  recommended  that  RSPA 
modify  §  195.442(b)(2)(iii)  to  remove  the 
double  negative.  The  suggested  wording 
reads  "Assesses  a  participating  pipeline 
operator  a  fee  that  is  proportionate  to      « 
the  costs  of  the  one-call  system's 
coverage  of  the  operator's  pipeline." 

The  THLPSSC  also  discussed  the 
problem  of  overlapping  one-call 
coverage  and  the  possible  actions  that 
could  be  taken  in  these  ai^as.  The 
THLPSSC  discussed  requiring  a 
pipeline  operator  to  only  join  one 
qualified  one-call  system  in  areas  of 
overlapping  one-call  coverage,  on  the 
condition  that  the  operator's  entire 
system  in  the  overlapping  area  be 
covered  by  the  single  one-call  system. 

RSPA  has  studied  the  possible 
consequences  of  this  action  and  believes 
there  is  a  safety  issue.  If  an  operator 
joins  a  single  one-call  system  in  an 
overlapping  coverage  area,  an  excavator 
could  call  the  one-call  system  the 
operator  has  not  joined.  The  excavator 
may  not  understand  that  another  call 
has  to  be  made  to  obtain  the  location  of 
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additional  underground  facilities 
covered  by  the  other  one-call  system. 
The  excavator  may  believe  it  is  safe  to 
dig  in  the  area  when,  in  bet,  thwe  is  a 
pipeline  or  other  underground  utility  in 
the  area.  This  could  lead  to  a  hazardous 
liquid  release,  explosioa.  or  poasible 
death.  Therefore,  RSPA  will  not  pursue 
this  action. 

On  November  9.  1995.  the  TPSSC 
voted  six  to  five  in  £avor  of  the  proposed 
regulation  and  several  modificatioas. 
Those  opposed  wece  concerned  with  die 
lecommendation  to  modifjr  §198.39. 
made  by  other  committee  members,  and 
not  with  the  overall  intent  of  the  NPRM. 
This  recomiaeDdation  is  discussed 
below  in  further  detail. 

The  TPSSC  recommended  that 
pipeline  operators  only  participate  in 
one  qualified  one-call  system  in  areas  of 
ov^lapping  one-call  coverage.  In 
conjunction  with  that  rsconunendation, 
the  TPSSC  proposed  that  R5PA  modify, 
through  a  new  NPRM,  §  198.39. 
"Qualifications  for  operation  of  ona-calL 
notification  system."  The  proposed 
modification  would  require  a  one-c^I 
system  to  communicate  with  all  other 
one-call  systems  in  areas  of  overlapping 
coverage  before  that  one-call  system 
could  be  considered  qualified. 

The  TPSSC  recommended  that  the 
modification  to  §  198.39  be  done  in 
conjunction  with  the  requirement  that 
pipeline  operators  need  only  join  one 
qualified  one-call  system  in  areas  of 
overlapping  jurisdiction.  The  TPSSC 
recognized  that  RSPA  could  not  modify 
part  198  in  this  final  rule  and  same 
members  were  concerned  that 
implementing  the  actions  at  different 
times  would  cause  undue  problems. 
Their  six  to  five  vote  reflects  these 
concerns. 

The  TPSSC  also  followed  the 
"THLPSSCs  recommended  modification 
of  $  195.442(b)(2)(iii)  by  unanimously 
concurring  that  §  192.614(bM2Kiii)  be 
modified  to  remove  the  doable  negative. 
The  recommended  wording  would  read 
"Assesses  a  participating  pipeline 
operator  a  foe  that  is  proportionate  to 
the  costs  of  the  one-call  system's 
coverage  of  the  operator's  pipeline." 

Amendments 

RSPA  has  adopted  the  TPSSCs  and 
THLPSSC's  reconmiended  wording  of 
§§  192.614(b)(2Hiii)  and 
195.442(b)(2)(iii)  and  has  removed  the 
double  negative.  RSPA  has  also  clarified 
§  192.614(e)  to  ensure  that  municipal 
gas  systems  are  included  in  the  damage 
prevention  regulations. 

RSPA  has  not  adopted  the 
recommendation  to  require  pipeline 
operators  to  participate  in  only  one 
qualified  one-call  system  in  areas  of 


overlapping  one-call  coverage.  RSPA 
has  not  adopted  this  recommendation 
due  to  the  possible  safety  issues. 
However.  RSPA  does  not  see  the  need 
for  a  pipeline  operator  to  join  more  than 
a  single  one-call  system  if  there  is  a 
central  telephone  number  for  excavators 
to  call,  or  if  the  one-call  systems  in  the 
overlapping  coverage  area  communicate 
with  each  other.  RSPA  is  taking  into 
consideration  the  TPSSC's 
reconunendatjon  to  modify  $  196.37  to 
require  one-call  systems  to 
communicate  with  one  another  in  areas 
of  overlapping  one-call  coverage  before 
they  are  considered  a  qualified  one-call 
systexo,  A  new  NPRM  will  be  issued  if 
RSPA  pursues  the  recommendation. 

Ruhmakuig  Anaiyses 

Executive  Older  12S66  and  DOT 
Regulatory  Policies  and  Procedurea    * 

This  final  rule  is  not  considered  a- 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  The  final  rule  is  also  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034). 

The  final  rule  requires  that  operators 
of  interstate  and  intrastate  pipelines 
participate  in  qualified  ane-<^  systems. 
It  requires  less  stringent  standards  for 
participation  of  small  entities,  including 
master  meter  operators,  whose  primary 
activity  does  not  include  the 
transportation  of  gas. 

Prttsentfy,  approximately  75  one-call 
systems  operate  in  49  states  and  the 
District  of  Columl^a.  These  one-call 
systems  perform  many  of  the  duties 
required  under  parts  192  and  165  for  an 
excavation  damage  prevention  program. 
Many  pipeline  operators  already 
participate  in  these  onercal)  systems  on 
a  voluntary  or  state- mandated  basis. 

Forty-seven  states  and  the  District  of 
Columbia  have  damage  prevention  laws 
that,  to  varying  degrees,  govern  the 
activities  performed  by  excavators  and 
persons  locating  and  temporarify 
marking  underground  GacUities.  Twenfy- 
eight  states  and  the  District  of  Columbia 
mandate  one-call  particip«rtion  by  most 
commercial  underground  focilify 
owners  and  operators.  Therefore,  many 
of  the  operators  that  this  final  rule 
covers  already  have  some  form  of  an 
excavation  damage  prevention  program 
and  should  incur  little  or  no  additional 
cost  as  a  result  of  this  final  rale. 

Based  on  available  data  and 
discussions  with  the  American  Gas 
Association,  the  American  Public  Works 
Association,  and  One-Call  Systems 


International,  the  cost  for  a  pipeline 
operator  to  participate  in  a  qualified 
one-call  system  should  be 
approximatafy  the  same  or  slightly  less 
than  if  the  o{>erator  performed  the 
excavation  damage  prevention  duties 
independently.  'Therefore,  operators  that 
are  required  to  meet  the  current  damage 
prevention  program  requirements,  but 
who  have  not  joined  a  qualified  one-call 
system,  should  incur  little  or  no 
additional  cost. 

Operators  in  areas  Mdth  no  qualified 
one-call  systems  would  continue  to 
receive  and  record  notifications  of 
planned  excavation  activities  with  their 
own  personnel  and  woidd  incur  no 
additional  cost  However,  operators 
would  be  required  to  join  a  qualified 
one-call  system  once  one  was 
established. 

49  U.S.C  6O102(bU3)  require*  RSPA't 
technical  advisory  committees  to  serve 
as  peer  review  pmiels  for  the  cost/ 
benefit  analysis  that  accompanies  each 
rulemaking.  The  THLPSSC  and  the 
TPSSC  have  reviewed  the  cost/benefit 
information  contained  in  this  final  nde 
and  three-fourths  of  the  members  have 
voted  to  forego  a  formal  analysis  and 
report  on  the  merits  of  the  data,  the  V 

methods  used  in  the  cost/benefit 
analysis,  and  any  recommended  options 
relating  to  the  cost/benefit  analysis. 

Based  on  the  above,  this  rule  is  not 
considered  to  be  significant  under 
Executive  Order  12866.  A  complete  text 
of  the  regulatory  evaluation  is  available 
for  review  in  this  docket 

Encnthra  Order  12612 

The  final  nde  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism"),  and  does  not  have 
siifficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment 

Unfimded  Maadataa  Reftwm  Actef 
1965 

This  rale  does  not  impose  unfunded 
mttidates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  ar-$160  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  to  the  rule. 

Regnlitfory  FlenbUity  Act 

This  final  rule  extends  the  excavation 
damage  prevention  program 
requirements  to  petroleum  gas  systems 
subject  to  $  192.11  and  to  small  gas 
systems  whose  primary  activify 
includes  the  transportation  of  gas.  It  also 
limits  the  current  exemption  for 
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operators  of  gas  systems  whose  primary 
activify  does  not  include  the 
transportation  of  gas.  However,  the  final 
rule  is  sensitive  to  the  minimum 
resources  of  these  small  operators. 

Operators  whose  primary  activify 
does  not  include  the  transportation  of 
gas,  such  as  master  meter  opwators,  are 
exempted  from  the  requirement  that  the 
damage  prevention  prt)gram  be  written. 
This  is  one  of  the  most  costly  parts  of 
this  regulation.  These  operators  are 
exempted  from  the  requirements  to 
identify  persons  who  normally  engage 
in  excavation  activities  in  the  area  in 
which  the  pipeline  is  located,  and  to 
provide  actual  notification  to  those 
identified  persons  on  the  damage 
prci^ention  program's  existence  and 
purpose  and  on  how  to  learn  the 
location  of  imderground  pipelines 
before  excavation  activities  begin. 
Because  little  excavation  activify  occurs 
in  areas  where  master  meter  operators 
operate,  the  cost  of  joining  a  one-call 
system  for  these  small  operators  should 
be  minimal. 

Based  on  these  facts,  I  certify  that  this 
final  rule  will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  subject  to 
modification  as  a  result  of  a  review  of 
comments  reoehred  in  response  to  this 
final  rule. 

Paperwork  Redactiao  Act 

This  final  rule  will  require  no 
additional  increase  in  the  current 
information  collection  burden 
requirements  for  gas  pipeline  operators 
and  hazardous  liquid  and  carbon 
dioxide  operators.  Tvranfy-eight  states 
and  the  District  of  Columbia  mandate 
one-call  participation  by  most 
commercial  underground  Cacilify 
owners  and  operators.  In  addition,  many 
operators  already  voluntarily  participate 
in  qualified  one-call  systems.  Therefore, 
many  of  the  operators  that  this  final  rule 
covers  already  participate  in  qualified 
one-call  systems  and  should  incur  no 
additional  paperwork  burden  as  a  result 
of  this  final  rule. 

Based  on  available  data  and 
discussions  with  One-Call  Systems 
International,  the  paperwork  burden  for 
a  pipeline  operator  to  participate  in  a 
qualified  one-call  system  should  be  less 
than  if  the  operator  performed  the 
excavation  damage  prevention  duties 
independently.  Tnerefore,  operators  that 
are  required  to  meet  the  current  damage 
prevention  program  requirements,  but 
who  have  not  joined  a  qualified  one-call 
system,  should  incur  little  or  no 
additional  paperwork  burden.        "* 

Operators  in  areas  with  no  qualified 
one-call  systems  would  continue  to 


receive  and  record  notifications  of 
planned  excavation  acfivities  with  their 
own  personnel  and  would  incur  no 
additional  paperwork  bdrden  as  a  result 
of  this  final  rule. 

<List  ef  Subjects 

49  CFR  Tart  192 

Pipeline  safefy,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Anhydrous  aounonia,  Carbon  dioxide. 
Petroleum.  Pipeline  safefy.  Reporting 
and  recordkeeping  requirements. 

in  consideration  of  the  foregoing. 
RSPA  amends  49  CFR  parts  192  and  195 
as  follows: 

PART  192-{AMENDED] 

.1.  The  authorify  citation  for  part  192 
continues  to  read  as  follows: 

Antlmitj:  43  U.S.C  5102, 60102. 60104. 
60108, 60109, 60110. 60113.  60118;  49  CFR 
1.53. 

2.  Section  192.614  is  amended  by 
revising  paragraph  (a),  by  removing 
paragraph  (c)(4).  by  redesignating 
paragraphs  (b)  and  (c)  as  (c)  and  (d),  by 
revising  the  introductory  text  of  newly 
redesignated  (c)(2).  and  by  adding 
paragraphs  (b)  and  (e)  as  follows: 


f  198.614    Damage  prevention  program. 

(a)  Except  as  provided  in  paragraphs 
(d)  and  (e)  of  this  section,  each  operator 
of  a  buried  pipeline  must  carry  out,  in 
accordance  with  this  section,  a  vmtten 
program  to  prevent  damage  to  that 
pipeline  from  excavation  activities.  For 
the  purpose  of  this  section,  the  term 
"excavation  activities"  includes 
excavation,  blasting,  boring,  tuimeling, 
backfilling,  the  removal  of  aboveground 
structures  by  either  explosive  or 
mechanical  means,  and  othor 
earthmoving  operations. 

(b)  An  operator  may  comply  with  any 
of  the  requirements  of  paragraph  (c)  of 
this  section  through  participation  in  a 
public  service  program,  such  as  a  one- 
call  system,  but  such  participation  does 
not  relieve  the  operator  of  responsibilify 
for  compliance  with  this  section. 
However,  an  operator  must  perform  the 
duties  of  paragraph  (cK3)  of  this  section ' 
through  participation  in  a  one-call 
system,  if  that  one-call  system  is  a 
qualified  one-call  system.  In  areas  that 
are  covered  by  more  than  one  qualified 
one-call  system,  an  operator  need  only 
join  one  of  the  qualified  one-call 
systems  if  there  is  a  central  telephone 
number  for  excavators  to  call  for 
excavation  activities,  or  if  the  one-call 
systems  in  those  areas  communicate 
with  one  another.  An  operator's 


p^>eline  system  must  be  covered  by  a 
qualified  one-call  system  where  there  is 
one  in  place.  For  the  purpose  of  this 
section,  a  one-call  system  is  considered 
a  "qualified  one-call  system"  if  it  meets 
the  requirements  of  section  (b)(1)  or 
(b)(2)  of  this  section. 

(1)  The  state  has  adopted  a  one-call 
damage  prevention  program  under 

§  198.37  of  this  chapter,  or 

(2)  The  one-call  system: 

(i)  Is  operated  in  accordance  with 
§  198.39  of  this  chapter; 

(ii)  Provides  a  pipeline  operator  an 
opportimify  similar  to  a  volimtary 
participant  to  have  a  part  in 
management  responsibilities;  and 

(iii)  Assesses  a  participating  pipeline 
operator  a  fee  that  Is  proportionate  to 
the  costs  of  the  one-call  system's 
coverage  of  the  operator's  pipeline. 

(c)  •  •  • 

(2)  Provides  for  notification  of  the 
public  in  the  vicinify  of  the  pipeline 
and  actual  notification  of  the  persons 
identified  in  paragraph  (cKl)  of  this 
section  of  the  follo%ving  as  often  as 
needed  to  make  them  aware  of  the 
damage  prevention  program: 
•        •        •        •        * 

(e)  Pipelines  operated  by  persons 
other  than  municipalities  (including 
operators  of  master  meters)  whose 
primary  activify  does  not  include  the 
transportation  of  gas  need  not  comply 
withthe  following: 

(1)  The  reqinrement  of  paragraph  (a) 
of  this  section  that  the  damage 
prevention  program  be  written;  and 

(2)  The  requirements  of  paragraphs 
(c)(1)  and  (c)(2)  of  this  section. 

PART  195— [AMENDED] 

3.  The  authorify  citation  for  part  195 
ccmtinues  to  read  as  follows: 

Authority:  48  U.S.C  60102,  60104,  60108. 
60109: 49  CFR  1.53. 

4.  Section  195.442  is  amended  by 
revising  paragraph  (a),  by  redesignating 
paragraphs  (b)  and  (c)  as  (c)  and  (d).  by 
revising  the  introductory  text  of  newly 
redesignated  (c)(2),  and  adding 
paragraph  (b)  to  read  as  follows: 

S  196.442    Damage  prevention  program, 
(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  operator  of  a 
buried  pipeline  must  carry  out,  in 
accordance  with  this  section,  a  written 
program  to  prevent  damage  to  that 
pipeline  from  excavation  activities.  For 
the  purpose  of  this  section,  the  term 
"excavation  activities"  includes 
excavation,  blasting,  boring,  tunneling, 
backfilling,  the  removal  of  aboveground 
structures  by  either  explosive  or 
mechanical  means,  and  other 
earthmoving  operations. 
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(b)  An  operator  may  comply  with  any 
of  the  requirements  of  paragraph  (c)  of 
this  section  through  participadon  in  a 
public  service  program,  such  as  a  one- 
call  system,  but  such  participation  does 
not  relieve  the  operator  of  responsibility 
for  compliance  with  this  section. 
However,  an  operator  must  perform  the 
duties  of  paragraph  (cK3)  of  this  section 
through  participation  in  a  one-call 
system,  if  that  one-call  system  is  a 
qualified  one-call  system.  In  areas  that 
are  covered  by  more  than  one  qualified 
one-call  system,  an  operator  neisd  only 
join  one  of  the  qualified  one-call 
systems  if  there  is  a  central  telephone 
number  for  excavatcHS  to  call  for 
excavation  activities,  or  if  the  one-call 
systems  in  those  areas  communicate 
with  one  another.  An  operator's 
pipeline  S3rstem  must  be  covered  by  a 
qualified  one-call  system  where  there  is 
one  in  place.  For  the  purposes  of  this 
section,  a  one-call  system  is  considered 
a  "qualified  one-call  system"  if  it  meets 
the  requirements  of  section  (b)(1)  or 
(bH2)  or  this  section. 

(1)  The  state  has  adopted  a  one-call 
damage  prevention  program  under 

§  108.37  of  this  chapter,  or 

(2)  The  one-call  system: 

(i)  Is  operated  in  accordance  with 
§  198.39  of  this  chapter; 

(ii)  Provides  a  pipeline  operator  an 
opportiuiity  similar  to  a  voluntary 
participant  to  have  a  part  in 
management  responsibilities;  and 

(iii)  Assesses  a  participating  pipeline 
operator  a  fee  that  is  proportionate  to 
the  costs  of  the  one-call  system's 
coverage  of  the  operator's  pipeline. 

(c)*  •  * 

(2)  Provides  for  notification  of  the 
public  in  the  vicinity  of  the  pipeline 
and  actual  notification  of  persons 
identified  in  paragraph  (c)(1)  of  this 
section  of  the  following  as  often  as 
needed  to  make  them  aware  of  the 
damage  prevention  pro-am: 

Issued  in  Washington,  D.C  on  November 
13. 1997. 

Kclky  S.  Coyaar, 

Acting  Administrator. 

IFR  Doc.  97-30290  Filed  11-18-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oc—nlc  and  Atnwphertc 
Administration 

SO  CFR  Part  822 

[Docket  Na  a707301«6-720»-02:  l.a 
1112f7iq 

PlahftaaofthaCarlbbaan.QuWof 
Maxico,  and  South  Atlantic;  Raaf  Flah 
FlatMry  of  thaOutf  of  Maxloo;  Cloatira 
of  tlM  Racfaattonai  RadSnaoDar 
Componant 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Admtnistrrtion  (NOAA), 
Commerce. 
ACTION:  aosure. 

SUMMANY:  NMFS  closes  the  recreational 
fishery  for  red  snapper  in  the  exclusive 
economic  zone  (EEZ)  of  the  Gulf  of 
Mexico.  NMFS  has  determined  that  the 
aimual  recreational  quota  for  red 
snapper  will  have  been  reached  by 
November  26, 1997.  This  closure  is 
necessary  to  protect  the  red  snapper 
resource. 

DATES:  Closure  is  effective  12:01  a.m., 
local  time.  November  27, 1997,  through 
December  31,  1997. 
FOR  RMTMER  tVORMATION  OOtfTACT: 
Robert  Sadler,  813-570-5305. 
SUPPLafKNTAJtV  MFORMATION:  The  reef 
fish  fishery  of  the  Gulf  of  Mexico  is 
managed  under  die  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP). 
The  FMP  vras  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622.  Those 
regulations  set  the  recreetional  quota  for 
red  snapper  in  the  Gulf  of  Mexico  at 
4.47  million  lb  (2.03  million  kg)  for  the 
current  fishing  year,  January  1  through 
December  31,  1997. 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  the  recreational  fishery 
for  red  snapper  when  its  quota  is 
reached,  or  is  projected  to  be  reached. 
by  publishing  a  notification  to  that 
effect  in  the  Federal  Register.  Based  on 
current  statistics,  NMFS  has  determined 
that  the  recreational  quota  for  red 
snapper  mil  have  been  reached  by 
November  26,  1997.  Accordingly,  the 
recreational  fishery  in  the  EEZ  in  the 
Gulf  of  Mexico  for  red  snapper  is  closed 
eCfoctive  12:01  8.m.,  local  time, 
November  27, 1997,  through  December 
31. 1997. 

During  the  closure,  the  bag  and 
possession  limits  for  red  snapper  in  or 
from  the  EEZ  in  the  Gulf  of  Mexico  are 


zero.  In  addition,  in  the  Gulf  of  Mexico 
on  board  a  vessel  for  which  a 
commercial  vessel  permit  for  Gulf  reef 
fish  has  been  issued,  the  bag  and 
possession  limits  for  red  snapper  are 
zero,  without  regard  to  where  the  red 
snapper  were  huvested. 

Qaaailkation 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exunpt  from  review 
under  E.0. 12866. 

Aathoritir:  16  U.S.C  1801  s(  aeq. 

Dated:  Novsmbw  13, 1997. 
Biriiara  W.  Serai, 
Acting  Dinctor,  Office  ofSastainaUe 
Fiaheriet,  Nationai  Marine  Fiaharia*  Serrica. 

[FR  Doc  97-30294  Filed  11-14-97;  10:41 

am) 
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DEPARTMBfT  OF  COMMERCC 

National  Ocaanic  and  Atnwapharic . 
Admlniatratlon  . 

50  CFR  Part  680 

(Docket  Na  9ei2ST373-617»-01;  LD. 
111297A] 


Flahartaa  off  Wast  Coaat  Stataa  and  in 
ttta  Waatam  Pacific;  Padfie  Coaat 
Qroundflsb  Flahary;  Trip  Umlt 
Changaa 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  further 
routine  management  measures  adjusting 
the  Pacific  Coast  groundfish  limited 
entry  fisheries  for  the  Sebastes  complex 
and  its  components,  canary  and 
yellowtail  rockfish,  and  the  Dover  sole, 
thorny  head,  trawl-caught  sablefish 
(DTS)  complex  and  all  its  components. 
These  actions  are  authorized  by 
regulations  implementing  the  Pacific 
Coest  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  These  changes- 
are  intended  tq  ke^  landings  close  to 
the  1997  harvest  guidelines  and 
allocations  for  these  species. 
DATES:  Effective  from  0001  hours  (local 
time)  November  16. 1997,  including 
trawl  vessels  operating  in  the  B  platoon. 
These  changes  remain  in  efiisct,  unless 
modified,  superseded  or  rescinded, 
until  the  effective  date  of  the  1998 
annual  specifications  and  management 
measures  for  the  Pacific  Coast 
groimdfish  fishery,  which  will  be 
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published  in  the  Federal  Register. 
Comments  will  be  accepted  through 
December  4, 1997. 
ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  Seattie,  WA  98115-0070;  or 
William  Hogarth,  Acting  Administrator, 
Southwest  Region,  National  Marine- 
Fisheries  Service,  501  West  Ocean 
Blvd.,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140 
or  Rodney  Mclnnis  at  562-980-4040. 
SUPPLEMENTARY  INFORMATION:  The 
following  changes  to  current 
management  measures  are  based  on  the 
best  available  information,  and  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council),  in 
consultation  with  the  States  of 
Washington,  Oregon,  and  California  at 
its  November  4-7, 1997,  meeting  in 
Portland,  OR. 

The  Sebastes  Complex.  The  Sebastes 
complex  consists  of  all  rockfish 
managed  by  the  FMP  except  Pacific 
ocean  perch  (POP),  widow  rockfish, 
shortbelly  rockfish,  and  thomyheads. 
On  January  1, 1997  (62  FR  700.  January 
6, 1997),  the  limited  entry  fishery  for  the 
Sebastes  complex  was  managed  under  a 
2-month  cumulative  trip  limit  of  30,000 
lb  (13,608  kg)  north  of  Cape  Mendocino 
(40°30'  N.  lat.)  and  150,000  lb  (68,039 
kg)  south  of  Cape  Mendocino.  Within 
these  2-month  cumulative  limits  for  the 
Sebastes  complex,  no  more  than  6,000 
lb  (2,722  kg)  could  be  yellowtail 
rockfish  north  of  Cape  Mendocino,  no 
more  than  12,000  lb  (5,443  kg)  could  be 
bocaccio  south  of  Cape  Mendocino,  and 
no  more  than  14,000  lb  (6,350  kg)  could 
be  canary  rockfish  coastwide.  On  May  1. 
1997  (62  FR  24845.  May  7, 1997),  the  2- 
month  cumulative  trip  limit  for 
bocaccio  was  reduced  to  10,000  lb 
(4,536  kg),  so  that  its  harvest  guideline 
%vould  not  be  exceeded.  However, 
landings  were  lower  than  expected,  and 
on  October  1,  1997  (62  FR  51814, 
October  3, 1997).  the  2-month 
cumulative  trip  limits  were  converted  to 
1 -month  limits  and  increased  to  5,000  lb 
(2,268  kg)  per  month  for  yellowtail 
rockfish  and  10,000  lb  (4.534  kg)  per 
month  for  canary  rockfish.  This 
increased  the  Sebastes  complex  limits  to 
20,000  lb  (9,072  kg)  per  month  north  of 
Cape  Mendocino  and  75,000  lb  (34,020 
kg)  per  month  south  of  Cape 
Mendocino. 

The  best  available  information  at  the 
November  1997  Council  meeting 
indicated  that  landings  still  were  lower 


than  expected,  most  likely  due  to  poor 
weather  and  reduced  fishing  effort  in 
October.  If  rates  do  not  change,  landings 
of  yellowtail  rockfish  would  be  22 
percent  below  its  harvest  guideline,  and 
canary  rockfish  would  be  14  percent 
below  its  harvest  guideline  at  the  end  of 
the  year.  Therefore,  the  Council 
recommended  increasing  the  1-month 
cumulative  trip  limits  for  yellowtail  and 
canary  rockfish  at  the  earliest  date  so 
that  the  industry  would  have  an 
opportunity  to  achieve  the  harvest 
guidelines  for  these  species.  The  trip 
limit  for  bocaccio  is  not  changed. 

The  new  1-month  cumulative  trip 
limits  for  the  Sebastes  complex  are: 
40,000  lb  (18,144  kg)  north  of  Cape 
Mendocino  and  80,000  lb  (36,287  kg) 
south  of  Cape  Mendocino.  Within  these 
1-month  cxmiulative  limits,  no  more 
than  20,000  U)  (9,072  kg)  may  be 
yellowtail  rockfish  north  of  Cape 
Mendocino,  no  more  than  5,000  lb 
(2,268  kg)  may  be  bocaccio  south  of 
Cape  Mendocino,  and  no  more  than 
15,000  lb  (6,804  kg)  may  be  canary 
rockfish  coastwide. 

Dover  Sole.  Thomyheads,  and  Trawl- 
Ckiught  Sablefish  (the  DTS  Complex).  In 
January  1997  (62  FR  700,  January  6, 
1997),  the  2-month  cumulative  trip  limit 
for  the  DTS  complex  was  70,000  lb 
(31,752  kg)  north  of  Cape  Mendocino 
and  100,000  lb  (45,359  kg)  south  of  Cape 
Mendocino.  Within  this  2-month 
cumulative  limit,  no  more  than  38,000 
lb  (17,236  kg)  could  be  Dover  sole  north 
of  Cape  Mendocino,  and  coastwide  no 
more  than  12,000  lb  (5,443  kg)  could  be 
trawl-caught  sablefish  and  no  more  than 
20,000  lb  (9,072  kg)  could  be 
thomyheads.  No  more  than  4,000  lb 
(1,814  kg)  of  the  thomyheads  could  be 
shortspine  thomyheads. 

On  May  1,  1997  (62  FR  24845,  May 
7, 1997),  the  2-month  cumulative  trip 
limits  were  reduced  for  Dover  sole  north 
of  Cape  Mendocino  to  30,000  lb  (13,608 
kg)),  and  for  thomyheads  coastwide  to 
15,000  lb  (6,804  kg),  of  which  only 
3,000  lb  (1,361  kg)  could  be  shortspine 
thomyheads.  The  2-month  cimiulative 
limit  for  the  DTS  complex  north  of  Cape 
Mendocino  increased  by  the  same 
amount  to  57,000  lb  (25,855  kg),  while 
remaining  at  100.000  lb  (45,359  kg) 
south  of  Cape  Mendocino.  The 
coastwide  2-month  cumulative  trip  limit 
for  sablefish  remained  at  12,000  lb 
(5,443  kg). 

On  September  1  (62  FR  36228,  July  7, 
1997)  the  2-month  cumulative  trip 
limits  for  the  DTS  complex  and  its 
components  were  converted  to  1 -month 
cumulative  limits:  For  the  DTS 
complex,  28,500  lb  (12,927  kg)  north  of 
Cape  Mendocino  and  50,000  lb  (22,680 
kg)  south  of  Cape  Mendocino;  for 


sablefish  coastwide,  6,000  lb  (2,722  kg); 
for  Dover  sole  north  of  Cape  Mendocino, 
15,000  lb  (6,804  kg);  and  for 
thomyheads  coastwide,  7,500  lb  (3,402 
kg),  of  which  no  more  than  1,500  lb  (680 
kg)  could  be  shortspine  thomyheads. 

The  1-month  ciunulative  tnp  limit  for 
sablefish  was  reduced  on  October  1, 
1997  (62  FR  51814.  October  3, 1997), 
and  a  1-month  cumulative  trip  limit  was 
set  for  Dover  sole  south  of  Cape 
Mendocino;  previously  Dover  sole  could 
comprise  the  amount  of  DTS  limit  that 
was  left  over  after  taking  sablefish  and 
thomyheads.  As  a  result,  the  limited 
entry  fishery  for  the  pTS  complex  and 
its  components  is  currentiy  managed 
under  a  1 -month  cumulative  trip  limit 
of  11,000  lb  (4,990  kg)  north  of  Cape 
Mendocino.  Within  these  1 -month 
cumulative  limits,  no  more  than  1,500 
lb  (680  kg)  may  be  Dover  sole  north  of 
Cape  Mendocino,  no  more  than  2,000  lb 
(907  kg)  may  be  sablefish  coastwide, 
and  no  more  than  7,500  lb  (3,402  kg) 
may  be  thomyheads  coastwide.  No  more 
than  1,500  lb  (680  kg)  of  the 
thomyheads  may  be  shortspine 
thomyheads.  The  same  limits  for 
sablefish  and  thomyheads  apply  south 
of  Cape  Mendocino,  but  the  limit  for 
Dover  sole  is  30,000  lb  (13,608  kg), 
which  changes  the  DTS  limit  in  that 
area  to  39,500  lb  (17.917  kg).  As  of 
October  1, 1997,  the  cumulative  limit 
for  the  DTS  complex  is  the  sum  of  the 
cumulative  limits  of  its  components. 

Reduced  effort  in  October,  likely  due 
to  bad  weather  and  extremely  low 
cimiulative  trip  limits,  resulted  in  much 
lower  landings  than  expected.  The  best 
available  information  at  the  November 
1997  Council  meeting  indicated  that  the 
harvest  guidelines  for  all  three  species 
would  not  be  reached  in  1998  if  current 
landing  rates  continued.  Dover  sole  is 
expected  to  be  12  percent  below  its 
coastwide  harvest  guideline,  and  trawl- 
caught  sablefish  is  projected  to  be  7 
percent  below  its  trawl  allocation. 
Landings  of  longspine  and  shortspine 
thomyheads  are  projected  to  be  35  and 
19  percent  below  their  harvest 
guidelines,  respectively,  by  the  end  of 
the  year.  ConsequenUy,  the  Council 
recommended  increasing  the  1 -month 
cumulative  trip  linuts  for  these  species 
to  the  end  of  the  year  to  keep  landings 
of  the  DTS  complex  and  its  components 
within  the  1997  harvest  guidelines  and 
allocations  without  increasing  discards. 
Current  trip  limits  are  so  low  that  it  is 
felt  that  these  increases  will  enable 
fishermen  to  land  fish  that  otherwise 
may  have  been  caught  and  discarded. 

"the  new  monthly  limits  for  the  DTS 
complex  are  16,000  lb  (7.257  kg)  north 
of  Cape  Mendocino,  and  43,000  lb 
(19,504  kg)  south  of  Cape  Mendocino. 
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Within  these  limits,  no  more  than  3,000 
lb  (1,361  kg)  may  be  Dover  sole  north  of 
Cape  Mendocino  and  30,000  lb  (13,608 
kg}  south  of  Cape  Mendocino  (no 
change  to  southern  Dover  sole);  no  more 
than  3.000  lb  (1,361  kgj  coastwide  may 
be  trawl-caught  sablefish;  and  no  more 
than  10,000  lb  (4.536  kg)  coastwnde  may 
be  thomyheads.  No  more  than  3,000  lb 
(1,361  kg)  of  the  thomyheads  may  be 
shortspine  thomyheads. 

Implementation.  These  changes  are 
implemented  in  the  middle  of  a  1- 
month  cumulative  trip  limit  period  for 
the  "A"  platoon  (whose  cumulative  trip 
limits  begin  at  the  beginning  of  a 
month).  The  new  limits  are  the  total 
amount  that  may  be  landed  in 
November.  Therefore,  the  "A"  platoon 
will  have  the  opportunity  to  harvest  the 
new  limits  in  both  November  and 
December.  Two-month  cumulative  trip 
limits  and  the  60  percent  monthly  limits 
remain  in  effect  only  for  POP,  widow 
rockfish,  and  linscod. 

For  vessels  in  tne  "B"  platoon  (whose 
cumulative  trip  hmits  begin  on 
November  16,  1997)  the  final  2-month 
cumulative  trip  limits  for  POP,  viridow 
rockfish,  and  lingcod  apply  to  the  6- 
week  period  from  November  16,  1997, 
throxigh  December  31, 1997.  and  there  is 
no  60  percent  monthly  limit  for  this 
period.  In  addition,  the  equivalent  of 
two  1-month  ciunulative  trip  limits  for 
the  Sebaste*  complex  and  its 
components  and  for  the  DTS  complex 
and  its  components  may  be  landed 
during  the  6- week  period  from 
November  16, 1997  through  December 
31, 1997.  (In  the  previous  Federal 
Register  notice  (62  FR  51814,  October  3. 
1997),  reference  to  Lingcod  describing 
the  final  cumulative  period  for  the  "B" 
platoon  was  inadvertently  deleted.) 

NMFS  Action 

For  the  reasons  stated  abova,  NMFS 
concurs  with  the  Council's 
recommendations  and  makes  the 
following  changes  to  the  1997  annual 
management  measures  (62  FR  700, 
January  6.  1997,  as  modified  at  62  FR 
51815,  October  3,  1997). 


1.  For  yellowtail  rockfish,  canary 
rockfish,  and  the  Sebastes  complex, 
paragraphs  C.(2)(a)(i)  and  (ii)  of  section 
IV.  (regarding  cumulative  trip  limits  in 
the  limited  entry  fishery)  are  amended, 
to  read  as  follows: 

C  Sebastes  Complex  (including 
Bocaccio,  Yellowtail,  and  Canary 
Rockfish) 

(2)  •  •  • 

(a)  •  •  • 

(i)  North  of  Cape  Mendocino.  The 
ciunulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  40,000  lb  (18,144  kg) 
per  vessel  per  1 -month  period.  Within 
this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  mora  than  20j000 
lb  (9,072  kg)  may  be  yellowtail  rockfish 
taken  and  retained  north  of  Cape 
Mendocino,  and  no  more  than  15,000  lb 
(6,804  kg)  may  be  canary  rockfish. 

(ii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  Sebastes 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  80,000  lb  (36,287  kg) 
per  vessel  per  1 -month  period.  Within 
this  cumulative  trip  limit  for  the 
Sebastes  complex,  no  mora  than  5,000 
lb  (2,268  kg)  may  be  bocaccio  taken  and 
retained  south  of  Cape  Mendocino,  and 
no  more  than  15,000  lb  (6,804  kg)  may 
be  canary  rockfish. 

2.  For  the  DTS  complex,  paragraph 
E.(2)(b)  of  section  IV.  (regarding  limited 
entry  trip  and  size  limits)  is  revised,  tty 
read  as  ibllows: 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thomyheads,  and  Trawl- 
Caught  Sablefish) 
•        •         •         •        • 

(2)  •  •  • 

(b)««* 

(i)  North  of  Cape  Mendocino.  The 
cumulative  hip  Umit  for  the  DTS 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  16,000  lb  (7,257  kg) 
per  vessel  per  1 -month  period.  Within 
this  cumulative  trip  limit,  no  more  them 
3.000  tt)  (1.361  kg)  may  be  sablefish,  no 
more  than  3,000  lb  (1,361  kg)  may  be 


Dover  sole,  and  no  more  than  10,000  lb 
(4,536  kg)  may  be  thomyheads.  No  more 
than  3.000  lb  (1,361  kg)  of  the 
thomyheads  may  be  shortspine 
thomyheads. 

(ii)  South  of  Cape  Mendocino.  The 
cumuladve  trip  limit  for  the  DTS 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  43,000  lb  (19,5M  kg) 
per  vessel  per  1-month  period.  Within 
this  cumulative  trip  limit,  no  more  than 
3.000  lb  (1,361  kg)  may  be  sablefish.  no 
more  than  30^000  lb  (13,608  kg)  may  be 
Dover  sole,  and  no  more  than  10<000  lb 
(4,536  kg)  may  be  thomyheads.  No  more 
than  3,000  lb  (1,361  kg)  of  the 
thomyheads  may  be  shortspine 
thomyheads. 

Claarifirafion 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  thme  actions  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 
for  public  inspection  at  the  office  of  the 
Administrator,  Northwest  Region, 
NMFS  (see  ADORESSeS)  during  business 
hoiirs.  Because  this  action  relieves  a 
burden  and  must  be  implemented 
swiftly  to  relieve  the  btuden,  and 
because  the  public  had  an  oppoituidty 
to  comment  on  the  action  at  the 
November  1997  Council  meeting,  NMFS 
has  determined  that  good  cause  «dsts 
for  this  document  to  be  published 
without  affording  additional  prior 
opportimity  for  public  comment  or  a  30- 
day  delayed  effectiveness  period.  These  , 
actions  are  taken  under  the  authority  t>f 
50  CFR  660.323(bKl).  and  are  exempt 
from  review  under  E.0. 12866. 

AuUiority:  16  U.S.C.  1801  et  seq, 
Datad:  November  14, 1997. 
EichantW.Snrdi, 

Acting  Director,  Office  of  Sustainalde 
Fisheries.  National  Marine  Fisheries  Service 
[FR  Doc.  97-30388  Filed  11-14-97;  4:37  pm) 
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Proposed  Rules 


This  section  of  tt>e  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

FMtoral  Aviation  Administratton 

14  CFR  Part  39 

[Doctot  fto.  97-NM-118-AO] 

RIN2120-AA64 

Alrworthlnass  DiractivM;  Short 
Brothars  Modal  SO3-60  SHERPA  and 
803  SHERPA  Sariaa  Airptanaa 

AQ0ICY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Short  Brothers  Model  SD3-60  SHERPA 
and  SD3  SHERPA  series  airplanes.  This 
proposal  would  require  removing  the 
aluminum  alloy  oxygen  pipe  asseinbly 
and  replacing  it  with  a  stainless  steel 
assembly.  This  proposal  is  prompted  by 
the  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  aluminiun 
oxygen  tubing  from  bursting  and 
releasing  a  high-pressure  oxygen  flow 
into  the  passenger  cabin,  which  could 
result  in  a  fire  hazard  during  flight. 
OATS:  Comments  must  be  received  by 
December  19, 1097. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Agnation 
Administration  (FAA).  Transptort 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-^4M- 
118-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  Airworthiness  & 
Engineering  Quality,  P.O.  Box  241, 
Airport  Road,  Belfast  BT3  9DZ. 
Northern  Ireland.  This  information  may 


be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Intemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLBIENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  ,  J" 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-118-AD."  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-118-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  autiiority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
all  Short  Brothers  Model  SD3-60 
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SHERPA  and  SD3  SHERPA  series 
airplanes.  The  CAA  advises  that 
incorrect  material  had  been  specified  on 
a  detail  drawing  of  the  oxygen  system. 
This  problem  was  discovered  during 
manufacturing.  The  drawing  incorrectly 
specified  that  the  tubing  to  be  installed 
should  be  made  from  aluminiun  rather 
than  stainless  steel.  This  condition,  if 
not  corrected,  could  result  in  bursting  of 
the  aluminum  alloy  tubing  and  releasing 
of  a  high-pressure  oxygen  flow  into  the 
passenger  cabin,  which  could  result  in 
a  fire  hazard  during  flight 

Enlanation  of  Relevant  Service 
Information 

Short  Brothers  has  issued  Service 
Bulletins  SD3-60  SHERPA-35-1  and 
SD3  SHERPA-35-2.  both  dated  April  8, 
1997.  which  describe  a  procedure  for 
removing  the  existing  aluminiun  alloy 
oxygen  pipe  assembly  and  replacing  it 
with  a  stainless  steel  assembly. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  CAA 
classified  these  service  bulletins  as 
mandatory  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

These  airplane  models  are 
manu£actiued  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 
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Coct  Impact 

The  FAA  estimates  that  9  Short 
Brothers  Model  SD3-60  SHERPA  and 
SD3  SHERPA  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actigns,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  S60  per  airplane.  Based  on 
these  Ggures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,700.  or  $300  pet 
airplane. 

The  ctist  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Eegiilatory  ImpecL. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  tesponsibilitias  among  the 
various  levels  of  government.  Thareibra, 
in  accordance  %vith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  1266f.;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979h  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  neg^ve, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


LM  of  Snbtecti  in  14CFK  Put  3^ 

Air  transportation^  Airctaft,.  Aviation 
safety,  Saf^. 

Accordii^y,  pnrsnant  t»tlia 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pait= 
39  of  the  Federal  Aviation  Regulations^ 
(14  CFR  port  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Bratkvs.  PLC:  Docket  97-NM-118- 
AD. 

AppUcabUity:  All  Model  SD3-eO  SHERPA 
and  SD3  SHERPA  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applioibility 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  In 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  sfiact  of  the  modification,  alteration,  or 
repair  on  the  unsafa  condition  addteesed  by 
tills  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  fhe  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  aluminum  oxygen  tubing  from 
borsting  and  relaeaing  a  high- pressure 
oxygen  Qow  into  the  passenger  cabin,  wlxich 
could  result  in  a  fire  hasard  during  flight; 
accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  remove  the  aluminum  oxygen 
tubing  pipe  assembly  and  replace  it  with  a 
stainless  steel  tubing  pipe  asaembly  in 
accordance  with  the  Accomplishment 
Instructions  of  Short  Brothers  Service 
Bulletin  S03-M  SHERPA-35-1  or  SD3 
SHERPA-35-2,  both  dated  April «.  1907,  as 
applic^iia. 

Cb)  As  of  the  efiactive  date  of  this  AD,  no 
person  shall  install  an  aluminum  alloy 
oxygen  tubuig  pipe  assembly,  part  niunbar 
SD3-7 1-20052-401,  on  any  airplane. 

(c)  An  alternative  methed  of  compliance  or 
adjustmapt  of  the  compliance  time  that 
provides  an  acceptable  level  of  safcty  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM^llB,  PAA.  , 
Transport  Airplane  Directorate.  Opeiatots 
shaU  submit  theiKxequests  through  an 
appropriate  PAA  Prinoipai  Mainlenanca 
Inspector,  who  may  addccoHmaotvand  then 
send  it  to  the  Maaagar,  International  Branch, 
ANM-118. 

NolB  &  Infiaraution  concerning  the - 
existence  of  approved  akemative  oaethods  of 
compliance  with  this  AD,  if  oay ,  m^r  be 
obtained  from  the  Intematisnal  Branch. 
ANM-H8L 

(d)  Special  flight  permits  may  be  iastsad  in 
accordance  with  sections  21.T97and21U9ft 
of  the  Padeial  Aviation  Regalations  (14  GPR 
21.3«ran4  2t.l90)  to  operate  the  airplane^ 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  13, 1997. 
)amea  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|PR  Doc.  97-30329  Filed  11-1&-97;  8:45  amj 
aNJJNO  CODC  4ai»-13-P 


DEPARTMENT  OF  TRANSPORTATION 

FWtorai  Aviation  Administration 

14  CFR  Part  39 

[Ooclnl  Na  96-NM-ia4-A0) 

RIN212O-AA04 

Airworthiness  Dtrsctivos;  Airtxis  Modsl 
A320-111.  -211,  and  -231  Ssriss 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  proposed  nilem^dng 

(NFRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applic^le  to 
certain  Airbus  Model  A320-111,  -211. 
and  -231  series  airplanes.  This  proposal 
would  require  repc^tive  inspections  for 
cracking  in  the  transition  and  pick-up 
angles  in  the  lower  part  of  the  omtar 
fuMlage  area,  and  corrective  action,  if 
necessary.  This  proposal  would  also 
provide  for  an  optional  terminating 
modification  for  the  r^Mtitive 
inspection  requirements.  This  proposal 
is  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  faieign  civil 
airworthiness  authority.  The  actions 
specified  by  the  prop<Med  AD  are 
intended  to  detect  and  corcect  fatigue 
cracIcBig  in  the  transition  and  pick'-up 
angles  of  the  lowrar  part  of  the  center 
fuselage,  which  could  result  in  reduced 
str\ictural  integrity  of  the  wing-fuselage 
support  and  fiuelage  pressure  vesseL 
HATES:  Comments  must  be  received  by 
December  19. 1997^ 
AOOftESSES:  Submit  comments  iv 
triplicate  te  the  Federal  Avtetien- 
A<finfaiistratfoir<PAA),  Tr^Mpeii* 
Airplane  DireoleratB,  ANM-109; 
Attention.-^  Rules  Dockat  No..96»NKf- 
184-AB.  1601  Lind  Avenue.  9W.( 
Renton.  Waridngten«8a65'-405a. 
Comments  may  be  inspected  at-this 
location  betvreea  9dX>  a.m.  and  3:00- 
pon..  Monday  thrtTUgh  Pridoyr  except  ^ 
Fedewal  holidays.. 

The  service  infoimotioB  refaflsneedJn 
the  pnposed-rule  may  iwohlaiaed  bom 
Aii^us4n*isarisi»  lHoadPoiat  Maurioa 
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Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

8UPPLEMBITARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  ntmiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  die  closing  date  for  comments, 
in  the  Rules  DtxJcet  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  J'AA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  liotice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-184-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaiUbility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  [Hrectorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-184-AD,  1601  Lind  Avenub. 
SW.,  Renton,  Washington  98055-4056. 

Discnsaitm 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320-111,  -211,  and  -231  series 
airplanes.  The  DGAC  advises  that, 
during  a  full-scale  fatigue  test  on  a 
Model  A320  test  article,  cracking  was 


found  on  the  transition  and  pick-up 
angles  between  frames  35  and  36.  Such 
cracking  is  attributed  to  fatigue-related 
stress  as  a  result  of  fostener  movement 
during  vibration  and  loading.  Fatigue- 
related  cracking  in  the  pick-up  and 
transition  angles  in  the  lower  part  of  the 
center  fuselage,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  wing-fuselage  support  and  fuselage 
pressure  vessel. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-53-1028,  dated  March  1, 1994, 
which  describes  procedures  for 
performing  repetitive  visual  inspections 
of  the  transition  angle  between  frames 
35  and  36,  just  below  left-  and  right- 
hand  stringer  30;  and  repetitive  rotating 
probe  inspections  of  the  fastener  holes 
of  the  left-  and  ri^t-hand  pick-up 
angles. 

For  structure  that  is  firee  of  cracking. 
Airbus  has  also  issued  Service  Bulletin 
A320-53-1027.  dated  March  1,  1994; 
Revision  1,  dated  September  5. 1994; 
and  Revision  2,  dated  Jtme  8, 1995.  The 
service  bulletin  describes  procediues  for 
modification  of  the  center  fuselage.  The 
modification  involves  the  installation  of 
additional  washers  between  the 
transition  angle  and  fasteners,  and  the 
cold-expansion  of  the  most  fatigue- 
sensitive  fostener  holes. 
Accomplishment  of  this  modification 
would  eliminate  the  need  for  the 
repetitive  inspections  for  structure  that 
was  free  of  cracking. 

The  DGAC  classified  Airbus  Service 
Btdletin  A300-53-1028  as  mandatory 
and  issued  French  airworthiness 
directive  95-097-065(B),  dated  May  24, 
1995,  in  order  to  assure  the  continiied 
airworthiness  of  these  airplanes  in 
France.  The  DGAC  also  approved 
Airbus  Service  Bulletin  A320-53-1027, 
Revision  2,  dated  June  8, 1995. 

FAA's  Conclusions 

These  airplane  models  are 
manufiactuied  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  tinder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFfi  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  &e  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  sptecified 
in  the  service  bulletins  described 
previously;  except  where  cracking  is 
detected  and  it  is  1.9  mm  or  greater  in 
length,  in  which  case  the  repair  would 
be  required  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Diffisrences  Between  the  Proposal  and 
die  Related  French  AO 

The  proposed  AD  woiUd  differ  from 
the  parallel  French  airworthiness 
directive  in  that  the  proposed  AD  would 
not  permit  further  flight  with  cracking 
detected  in  the  transition  or  pick-up 
angles  of  the  wing-fuselage  support.  The 
FAA  has  determined  that,  due  to  safety 
implications  and  consequences 
associated  with  such  cracking,  the 
subject  transition  and  pick-up  angles 
that  are  foimd  to  be  cracked  must  be 
repaired  prior  to  further  flight 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  9  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $12,960,  or 
$540  per  airplane,  per  inspection  cycle. 

It  woidd  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $2,895  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modification  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$83,880,  or  $3,495  per  airplane. 

The  cost  impact  figiues  discussed 
above  are  based  on  assximptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  foture  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  goveminent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
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in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entitiee 
under  the  criteria  of  the  Regulatory 
Flexibility  Aet.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  diis 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Ruies  Docket  at  the 
location  provided  under  the  captioo 


List  of  Sab^ecta  in  14  CFR  Part  39 

Air  transportatioB,  Aircraft,  Aviation 
aafety.  Safety. 

TbePropoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUows: 

Aatboriljr:  4fl  USSL  10e(g),  40113.  44701. 

1 39:13    [Amanded) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiikw  tedartriK  Docket  96^<IM-184-AD. 

Applicability:  Model  A320-111.  -211.  and 
-231  series  airplanes,  manu^tunr's  serial 
numbers  002  through  008  locliuive,  010 
through  014  inclusive,  016  through  078 
inclusive,  and  080  through  107  inclusive; 
cartifiGatad  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabiUty 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subiect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  tlw  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  action*  to  address  it 


Compliance:  Required  as  indicated,  unleaa 
accomplished  previously. 

To  detect  and  correct  reduced  structural 
integrity  of  the  wing- fuselage  support  and 
fuselage  pressure  vessel  resulting  from 
structural  fatigue  cracking  in  the  transition 
and  pick-up  angles,  accomplish  the 
following: 

(a)  Prior  to  the  acciunulation  of  16.000  total 
landings,  or  within  6  months  after  the 
efliBctive  date  of  this  AD.  whichever  occurs 
later,  accomplish  paragraphs  (aHl)  and  (aM2) 
of  this  AD,  in  accordance  with  Airbus 
Service  Bulletin  A32O-5^1028.  datad  March 
1,1994. 

(1)  l>erfbrm  a  visual  inspection  to  detect 
craclcs  of  the  transitipn  angle,  in  accordance 
with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  tlie  visual 
inspection  required  by  paragraph  (a)(1)  of 
this  AD,  accomplish  either  paragraph 
(aMDliMA)  or  paragraph  (^lMi](B)of  this 
AD. 

(A)  Repeal  the  visual  inspection  tliereafter 
at  intervals  not  to  exceed  12.000  leadings.  Or 

(B)  Prior  to  further  fligbt,  modify  the  center 
fuaelpge  in  accordance  with  Airbus  Service 
Bulletin  A320-53-ie27.  datad  March  1, 
1994;  Revision  1.  dated  September  S.  1994; 
or  Revision  2,  dated  June  8. 199S. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  raqmrentents  of 
paragraph  (a)(l)(IKA)  of  this  AD. 

(ii)  If  any  crack  is  detected  during  the 
visual  impaction  required  by  paragraph  (aKD 
of  this  AD,  prior  to  further  fli^t.  replace  the 
transition  angle  with  a  new  transition  angle, 
in  accordance  with  Airbus  Service  Bulletin 
A320-53-1027,  dated  March  1, 1994| 
Revision  1,  dated  September  5, 1994;  or 
Revision  2.  dated  fune  8, 1995. 

(2)  Perform  a  rotating  probe  inspection  to 
detect  craclu  of  the  pick-up  angle,  in 
accordance  with  the  service  bulletin. 

(i)  If  no  crack  is  detected  during  the 
rotating  probe  inspection  required  by 
paragraph  (aM2)  of  this  AD,  accomplish  either 
paragraph  (a)U)(i)(Al  or  (a)(2Mi)(B)  of  this 
AD. 

(A)  Repeat  the  visual  and  rotating  probe 
inspections  thereafter  at  intervals  not  to 
exoaed  12,000  landings.  Or 

(B)  Prior  to  further  fligbt,  modify  the  center 
fuselage  in  accordance  with  Airbus  Service 
Bulletin  A320-63-1037.  datad  March  1, 
1994;  Revision  1,  dated  September  5, 1994; 
or  Revision  2,  dated )une  8, 1995. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
peragraph  (aH2)(iKA)  of  this  AD. 

(ii)  If  any  crack  is  detected  and  it  is  lass 
than  1.9  mm  in  length,  prior  to  further  flight 
accomplish  the  oppUcabla  corrective  actions 
specified  in  the  service  bulletin.  For  holes 
that  have  not  been  modified  in  accordance 
with  tlie  service  bulletin,  repeat  the  rotating 
probe  inspection  thereafter  at  intervals  not  to 
exceed  12,000  landings. 

(iii)  If  any  crack  is  detected  and  it  is  1.9 
□un  or  greater  in  length,  prior  to  further 
flight,  repair  it  in  accordance  with  the 
method  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate. 


(b)  An  alternative  method  of  mmplJanne  or 
adjustment  of  the  compUanca  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Maaagar, 
International  Branch,  ANM-lie,FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  X:  Information  concerning  the 
existence  of  approved  altacnative  methods  of 
compliance  with  this  AD,  if  aay,  auy  be 
obtained  from  the  Manner.  Intamatioaal 
Branch,  ANM-116,  FAA.  Transput  Airplane 
Directorate. 

(c)  Special  fiight  permits  may  ba  iasued  in 
accordance  with  sactiena  21.197  and  21.199 
of  the  Federal  Aviation  Rogulations  (14  CFR 
21.197  and  21.199)  to  operate  tlie  urplaae  to 
a  location  where  the  requirements  of  tfaia  AD 
can  be  accompliahad. 

Nate  3t  The  sub^  of  this  AD  is  addraaaad 
in  French  airworthiness  directive  9&-097- 
065(8).  dated  May  24, 1995. 

Issued  in  Rentoa.  Washington,  on 
Novnnber  13. 1997. 


DarraUM.1 

Acting  h4anager,  Transport  AiipUam 
Dtrectorate.  Aircmfi  Certification  Service. 
[FR  Doc.  97-36330  FUed  11-16-97;  8:45  am] 
■UMO  0001  sata-tt-r 
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ModarCL-eOO-IAII  and  CL-60O-2At2 


AOBUCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive 

(AD)  that  is  applicable  to  ceitrin 
Bombardier  Model  GL-60e-lAll  and 
CLr-60O-2A12  swies  aiiplanea.  This 
proposal  wotild  require  leplaoaiiiantof 
the  anti-noise  filter  on  the  standby  and 
auxiliary  power  unit  (APU)  fuel  pump 
asserablies  with  a  new  filter.  Thia 
proposal  is  prompted  by  iasuance  of 
mandatory  continuing  airwortbineae 
information  by  a  ftneign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AO  are 
intended  to  prevent  electrical  arcing 
between  the  internal  wiring  and  casing 
of  the  anti-noise  filter  on  the  standby 
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and  APU  fnel  pump  aaaembliea,  and 
consequent  increased  risk  of  fiiel  tank 
exploaion  or  fire. 

DATES:  Comments  must  be  received  by 
December  19, 1997. 

AOORCSSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-ies, 
Attention:  Rules  Docket  No.  g7-NM- 
256-AD.  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4058. 
Comments  may  be  inspected  at  thia 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidajrs. 

The  service  infbnnation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.  Canadair,  Aerospace 
Group.  P.O.  Box  6087.  Station  A, 
Montreal.  Quebec  H3C  3G9.  Canada. 
This  infennation  may  be  «nf»mina#i  gx. 
the  FAA.  Transport  Airplane 
Directorate,  1601  Und  Avenue.  SW.. 
Renton.  Washington;  or  at  tfaa  FAA 
Engine  and  Prt^llar  Directorate.  New 
Y(»k  Aircraft  Certification  OCBce.  10 
Fifth  Street.  Third  Floor.  Valley  Stream, 
NewYock. 

FOR  RIRTNiR  iffORMATlOW  GOMTACT: 
Wing  Chan.  Aerospace  Engineer, 
Systems  and  Eqtdpment  Branch,  ANB- 
1 72.  FAA.  Engine  and  Propeller 
Directorate.  New  York  Aircraft 
Cotificaticm  OfiBce.  10  Fifth  Street. 
Third  Floor.  Valley  Stream.  New  York 
11581:  telephone  (516)  256-7511;  fex 
(516)  568-2716. 


ARV 
Invited 


mm: 


Interested  persoos  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  swbmitting  such 
written  data,  vieivs.  or  aiguaaantaas- 
they  may  desin.  ConmunicatioBS  ahaU 
identify  the  Rides  Docket  numbes  end 
be  submitted  in  tripUcate  to  the  address 
specified  tbove.  All  communications 
received  on  at  befefe  theclesing  date 
for  cmnraents.  specified  above,  will  be 
considered  before  taking  actfon  on  the 
proposed  rule.  The  propioaals  contained 
in  this  notice  may  be- changed  in  Mghr 
of  the  comments  received. 

Comments  are  specifically  invited  en 
the  overall  regulatory,  economic, 
environmental,  sad  energy  asfiects  of 
the  proposed  nde.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  dosing  date  for  comments, 
in  the  Rules  Docket  for  examinatian  by 
interested  persons.  A  report 
siunmarizing  each  FAA-pnblic  contact 
concemed'with  the  substance  of  this 
proposal  will  be  filed  in  the  Rtdee 
Docket 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamfted 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-256-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commentw. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-256-AD.  1601  Land  Avenue, 
SW..  Renton.  Washington  98055-4056. 


Transport  Canada  Aviation  (TCA), 
which  is  the  airworthiness  authority  for 
Canada,  notified  the  FAA  that  an  imsafe 
condition  may^exist  on  certaiB 
Bombardier  Model  CL-800-1A11  and 
CL-600-2A12  series  sirplanes.  TCA 
advises  it  has  received  a  rmKst  of  an 
auxiliary  power  unit  (APUf  stopping 
while  the  airplane  wras  on  the  ground. 
Inveetigation  revealed  that  the  problem 
was  caused  by  a  failure  of  the  anti-noise 
(electromagnetic  interference)  filter  on 
the  APU  fiiel  pump  assembly.  The  filter 
had  a  hole  through  the  metal  casing 
caused  by  electrical  arcing  between  the 
intnnal  wiring  and  the  casing  of  the 
filter.  This  condition,  tf  not  corrected, 
cotdd  result  in  fuel  tank  explosion  or 
fire. 

Enlanaden  of  Rrievaot  Senrfee 
Inmnaatim 

The  manufacturer  has  issued 
Bombardier  r.ana«t«tr  Challenger  Alert 
Service  Bulletin  A600-0644,  Revision 
01.  dated  March  31. 1995  (for  Model 
CL-600-1A1I  series  airplanee).  and 
Alert  Service  Bulletin  A601-0441. 
Revision  01.  dMed  March  31.  IfiOS  (for 
Model  CLr-600-2A12  series  airplanai). 
These  service  bulletins  deeeribe 
procedures  for  replacement  of  the  anti- 
noise  filter  on  the  standby  and  APU  fuel 
pump  Bssemblies  with  a  new  filter. 
Ac(»mplishment  of  die  actions 
specified  in  the  alert  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

TCA  classified  diese  alert  sovice 
bulletins  as  mandatory  and  issued 
Canadian  airworthiness  directive  CF- 
97-02.  dated  February  25. 1997.  in  order 
to  assure  the  coitfinued  airworthiness  of 
diese  airplanes  in  Canada. 

FAA's  Connlusions 

These  airplane  models  are 
manufectiued  in  f^nada  and  are  type 
certificated  for  operation  in  the  United 
States  tmder  the  pKtvisions  of  section 


21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  snd  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  TCA  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  TCA.  reviewed 
all  available  information,  and 
determined  that  AD  action  is  necessary 
for  prtKiucts  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Saqairements  (rf 
PrapoeedRule 

Since  an  unsafe  condition  has  been 
identified  Uiat  is  likely  to  exist  or 
develop  tm  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplirimient  of  the  actions  specified 
in  the  alert  service  btilletins  described 
previously. 

Costloqiact 

The  FAA  estimates  that  84 
Bombardier  Model  Clr-«00-lAll  snd 
CL-600-^A12  series  airplanes  of  U.S. 
registry  would  be  affacted  by  this 
proposed  AD.  that  it  wotdd  take 
approximately  20  work  hoiua  per 
idiplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  woric  hour.  Reqtiired  pexts 
would  cost  approximately  $5,689  per 
airplane.  Based  on  these  figures,  ^  cost 
iippact  of  the  proposed  AD  on  U.S. 
opemtors  is  estimated  to  be  $578,678.  or 
$6,889  per  airplane. 

Hie  cost  impact  figiue  discussed 
above  is  based  on  sssiunptions  that  no 
operator  has  yei  eocomplished  sny  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  fiitiue  if 
this  AD  were  not  adopted. 

Regulatoiyli^aot 

The  regulations  proposed  beinn 
woold  not  bavasubstsntial  direct  efiiscts 
on  the  States,  on  the  relationship 
between  the  national  govemmentand 
the  States,  or  on  the  d^tribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  acconlance  with  Executive  Order" 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implicatfonr  to  warrant  the 
preparation  of  a  Federalism  Asaessmeat 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulstion  (1) 
is  not  s  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  ia  not 
a  "significant  role"  under  the  EXIT 
Regulatoiy  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  8nd:(3)  if 
pronnilgeted,  will  not  have  a  significant 
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economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regtilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Aatbority:  49  U.S.C  106(g).  40113,  44701. 

fmiS    [AfiMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


■  Inc.  (FomM-ly  CanaJair); 

Docket  97-NM-256-AD. 

Applicability:  Model  CL-600-1A11  Mriaa 
airplanes,  as  listed  in  Bombardier  Canadair 
Challenger  Alert  Service  Bulletin  A600-0644. 
Revision  01,  dated  March  31, 1995;  and 
Model  CL-600-2A12  series  airplanes,  as 
listed  in  Bombardier  Canadair  Challenger 
Alert  Service  Bulletin  A601-0441,  Revision 
01,  dated  March  31, 1995:  certificated  in  any 
category. 

Nala  1:  This  AD  applies  to  each  airplane 
idantifiad  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  arcing  between  the 
internal  wiring  and  casing  of  the  anti-noise 
filter  on  the  standby  and  auxiliary  power  unit 
(APU)  fuel  pump  assemblies,  and  consequent 
increased  risk  of  fuel  tank  explosion  or  fire, 
accomplish  the  following: 

(a)  Within  100  flight  hours  after  the 
aSsctive  date  of  this  AD,  replace  the  anti- 


noise  filter  on  the  standby  and  auxiliary 
power  unit  (APU)  fuel  pump  assemblies  with 
a  new  filter,  in  accordance  with  Part  B  of 
Bombardier  Canadair  Challenger  Alert 
Service  Bulletin  A600-0644,  Revision  01, 
dated  March  31. 1995  (for  Model  CL-600- 
lAll  series  airplanes),  or  Bombardier 
Canadair  Challenger  Alert  Service  Bulletin 
A601-0441.  Revision  01,  dated  March  31. 
1995  (for  Model  CL-60O-2A12  series 
airplanes);  as  applicable. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  fuel 
pump  having  part  number  (P/N)  600-62966- 
25  or  600-62966-27  with  an  anti-noise  filter 
having  P/N  160-151501  (prior  to  revision  H 
stamped  on  the  part)  installed,  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  &e  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Nota  S:  The  subject  of  this  AD  is  addraased 
in  rjinaHian  airworthinass  directive  CF-97- 
02,  dated  February  25,  1997. 

Issued  in  Ranton.  Washington,  on 
November  13. 1997. 

Jamaa  V.  Devany. 

Acting  Manager,  Trantport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  97-30328  Filed  11-18-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnistraUon 

14  CFR  Part  71 

(AtrsfMce  Docket  Ho.  97-ANM-13] 

Proposed  Establtshnwnt  of  Class  C 
Airspace;  Hayden,  CO 

agency:  Federal  Aviation     . 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  proposal  would  establish 
Class  E  Airspace  at  Hayden,  CO.  The 
development  of  two  new  Standard 
Instrument  Approach  Procedures 
(SLAP's)  at  the  Yampa  Valley  Airport, 
Hayden,  CO,  utilizing  the  Global 
Positioning  System  (GPS)  has  made  this 


proposition  necessary.  Controlled 
airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  is  needed 
to  accommodate  these  SIAP's  and  for 
Instnmient  Flight  Rules  (IFR)  operations 
to  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  January  5, 1998. 
ADDflESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  Branch,  ANM-520,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-13,  leOl  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Coimsel  for  the  Northwest  Mountain 
Region  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  hours  in  the 
office  of  the  Manager,  Air  Traffic 
Division,  Airspace  Branch,  at  the 
address  listed  above. 
FOR  FURTHER  MRMMATION  CONTACT: 
Dennis  Ripley,  ANM-52b.6,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-13. 1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056; 
telephone  nimiber  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION: 

Conunenli  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  {actual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
(Dommunications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  iK>tice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ANM-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
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Isniad  ia  Seattle.  Washington.  onOclBbv 
31, 1997. 

GiBB«A.i>ila— m,  « 

Assitbrnt  i4anagar,  Air  Traffic  Dhhtioa, 
MutAiMKt  Mountain  Aegknu  ^ 

[FR  Doc.  97-3035*  Filed  11-18-97;  SHfraoit 


above  both  before  and  after  the  dosing 
date  for  comments.  A  lepoit 
summarizing  each  sidwtantive  public 
contact  writh  FAA  petsonnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

ATailaUlity  of  NPKM*s 

Any  person  may  obtaiaa  copy  of  this 
NPRM  by  tulHnitting  a  request  to  the 
Federal  Aviation  Adminlstntion, 
Airspace  Branch,  ANM-S2(V  1601  Lind 
Avenua  SW,  Renton,  Wariiiagton 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  far  future 
NPRM's  should  also  request  a  copy  of 
Advisory  QrcnlarNo.  11-2A.  whidi 
deecribm  the  application  procedam. 

ThePtopoaal 

Tlie  FAA  is  considering  aa 
amendment  to  14  CFR  part  71  toi 
establish  Class  E  aiispaoe  at  H^pden, 
CO.  This  amendment  would  provide 
airspace  naceasary  to  fiilly  encompass 
the  GPS-A  and  the  GPS-B  SIAP's  tatiie 
Yampa  Valley  Airport.  Hayden,  CO. 
This  i«>posal  would  make  a  700-foot 
Claas  E  area  widi'  a  6.9.niite  laditia 
around  the  Yoo^m  Vallay  Airport  with, 
an  extension  to  the  northwest  and  an 
extension  to  die  southeast  to  meet 
necesaery  airepace  csitaria  for  aircraft 
transitioning  between  the  terminal  and 
en  route  eaviroiunenta.  "Dm  FAAr 
establishes  Claas  E  ainpaoe  extendiaf 
upward  ficom  700  faei  ACn.  where 
necessary  to  contahi  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  The  intended 
effect  of  this  proposal  is  to  provide  safe 
and  efficient  uae  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  IFR  at  the  Yampa 
Valley  Airport  and  between  the  terminal 
and  en  route  transition  stages.  • 

The  area  would  be  depicted  an 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Qass  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surfece 
of  the  earth,  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9E  dated 
September  10. 1997,  and  efiisctive 

September  16. 1997,  which  is     

incorporated  by  reference  in  14  CFR 
71.1.  The  Qass  E  airspace  designation 
listed  in  this  docimient  would  be 
published  subseouently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore,  (1)  is  not  a  "significant 


regulatory  action"  tmder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11834;  February 
6. 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatocy  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  Ihia  is  a  reu&ie  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certifiad-tfaal  thiaTufe, 
if  promulgated,  wouM  not  have  a. 
significant  economic  impact  on  a 
mbstantial  number  of  small  entities 
imder  the  criteria  of  die  Regulatory 
Flexibilify  Act 

UM  of  SdbH*  ia  14CPR  Part  71 

Airspace,  Incorporation  by  refarence, 
NavigadoB  (air). 

In  consideration  of  the-  facegeing.  the 
Federal  Aviation  Adminietratioo 
pn^KMes  to  amand  14  CFR  part  71  as 
follows: 

PART  71— OESIQMATION  OF  CLASS  A. 
CLASS  B.  CLASS  C  CLASSD,.AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAVS;  ROUTESf  AND  REPORTmQ 
POINTS 

U  The  authority  citation  fat  14  CFR 
part  71  continues  to  read  aa  follows: 

AaAarity:  49  U.S.C.  10S(gl.  40103, 40113, 
40120;  E.0. 10S54,  24  FR  956S,  3  CFR.  ig5»- 
(  1963Gemp..  p.  3S9. 

171.1    [Amandedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Partig^ph  6O05  Qass  E  airtpace  areat 
extending  upward  from  700  feet  or  more 
above  the  surface- of  the  earth. 


ANMCOB8    Hafdaa.  GO  (New) 

Yampa  Valley  Airport,  CO 

{Lat  40*28'52"  N.  long.  10ri3'04"  W) 
Hayden  VOR/DME 
UL  40^1'12"N,  long.  lOT'lS'lB*' W) 
That  airspace  extending  upward  from  700 
Cset  above  the  surbce  within  a  B.9-mila 
radius  of  the  Yampa  Valley  Airport,  and 
within  4  miles  each  side  of  the  Hayden  VOR/ 
DME  301*  radial  extending  from  the  6.9-mile 
radius  to  10.1  miles  northwest  of  the  VOR/ 
DME.  and  within  4  mile;  each  side  of  the 
Hayden  VOR/DME  118*  radial  extending 
from  the  6.9-mile  radius  to  16.1  miles 
southeast  of  the  VOR/DME;  excluding  the 
Craig.  CO  Class  E  airspace  area. 


OEPAilTMEHr  OF  TRANSPOn AnOM 


UCFRPMtM 


[' 


AmanoRMnt  to 
KY 


AGENCY:  Federal  Aviation 

AdmioiatrationiFAA),  DOT. 

ACnonr  Notice  ofyopoaedrulMnaking. .  - 

SUMMART:  This  notice  proposes  to 
amend  the  Class  E  airspace  aieeii  at 
Owensboro*  KY.  A  VOR  Ronw^  (RWn 
5  Standard  Instrument  Approach 
Procedure  (SIAP)has  htea  developed 
for  Owensboro>Dayiess  County  Airports 
Additional  controlled  airspace  is 
needed  to  accommodate  the  SIAP  amL 
for  IFR  operatians  at  the  airport  This 
proposal  would  provide  a  southwest 
extension  to  the  existing  Class  D  surfece 
area  and  increase  the  mdius  of  the  Class 
E  airspace  that  extMids  upward  from 
700  bei  abav9  the  surface  of  the  earth. 
DATES:  Comments  must  be  received  on 
or  before  December  19. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
97-ASO-25.  Manager,  Airspace  Branch. 
ASO-520.  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Aveime,  College  Park. 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  N4FORMAT10N  CONTACT: 
Nancy  B.  Shelton,  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
305-5581. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  nilemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


.y 
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decisions  on  the  proposal.  Comments 
aie  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  enei:gy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  g7-ASO-25."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examinatioh  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550,  1701  Columbia 
Avenue,  College  Park.  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  wrill  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch.  ASO-520,  Air  Traffic 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  1 1-2A  which 
describM  the  application  procedure. 

TlwPropoaal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  amend 
the  Class  E  airspace  areas  at  Owensboro, 
KY.  A  VOR  RWY  5  SlAP  has  been 
developed  for  Owensboro-Daviess 
County  Airport  Additional  controlled 
airspace  is  needed  to  accommodate  the 
SLAP  and  for  IFR  operations  at  the 
airport.  This  proposal  would  provide  a 
southwest  extension  to  the  existing 
Claas  D  surface  area  and  increase  the 
radius  of  the  Class  E  airspace  that 
extends  upward  from  700  feet  above  the 
surface  of  the  earth.  Class  E  airspace 
areas  designated  as  an  extension  to  a 
Class  D  or  Class  E  surfoce  area,  and 
Qass  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth  are  published  in  Paragraphs 


6004  and  6005,  respectively,  of  FAA 
Order  7400.9E  dated  September  10, 
1997,  and  effective  September  16,  1997. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  docxunent 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  feequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regiilatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedtires  and  air 
navigation,  it  is  certified  that  this  nde, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  ntimber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  8.  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120:  E.O.  10854.  24  FR  9S65,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

fTI.I    [Amended] 

2.  The  incorporation  by  refarence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  74(X).9E.  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6004    Class  E  airspace  areas 
designated  as  an  extension  to  a  Class  D  or 
Class  E  surface  area. 
•         •         •         •  *     • 

ASOKYE4    Owensboro,  KY  (Rsvisadl 

Owensboro-DavieM  County  Airport,  ICY 
(Lat.  3r'44'25"  N.  long.  iTWZy  W) 
Owensboro  VOR/DME 


(ut  3r44'37"  N.  long,  vrw^r'  W) 

That  ainpaco  extending  up«viid  from  the 
surfece  within  3  miles  each  side  of 
Owen*boro  VOR/DME  351*.  \7T,  and  223» 
radials.  extending  from  the  4.1-mile  radius  of 
Owensboro-Elaviess  County  Airport  to  7 
mile*  north,  south  and  southwest  of  the 
Qwenstwro  VOR/DME.  This  Class  Eciispsce 
area  is  effective  during  the  specific  days  and 
timet  established  in  advance  by  a  Notice  to 
Airmen.  The  effiective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

•  *         •         •         • 

Paragraph  8005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eaiih. 

*  •         •         •         • 

ASOKYES    Owensboro.  KY  (Revlssdl 

Owensboro-Daviess  County  Airport,  KY 
(Lat  3r44'25"  N,  long.  87*10'23"  W) 
That  airspace  extending  upward  from  700 
feet  or  more  above  the  surfece  within  a  7.2- 
mile  radius  of  Owensboro-Daviess  County 
Airport. 

Issued  in  College  Park.  Georgia,  on 
November  7, 1997. 
Nancy  B.  Sheltoa. 

Acting  Manager,  Air  Traffic  Divi$ion, 
Southern  Region. 
[FR  Doc.  97-30356  Filed  ll-l»-97: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Parts  333. 347,  and  348 

[Docket  Noe.  80N-«47«.  TflN-OSOI.  78N- 
0021.  and  TSN-OISq 

RINOSIO-AAOI  ' 

Antifungal  Drug  Products  for  Ovsr-ltw- 
Countsr  Human  Usa;  Exismal 
Analgesic  Drug  Products  for  OvaMha- 
Countar  Human  Uaa;  SMn  Prolactant 
Drug  Products  for  Ovar  ttta  Countar 
Human  Uaa;  and  Topical  Antimicrobial 
Drug  Products  for  Ovar-ttw-Cotmlar 
Human  Uaa;  Raopaning  of 
Admlnistrativa  Racorda 

AQBiCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  reopening  of 

administrative  records. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  annotmcing  the 
reopening  of  the  administrative  records 
for  four  rulemakings  to  include  safety 
and  effectiveness  data  on  over-the- 
counter  (OTC)  vaginal  douche  drug 
product  ingredients  that  were 
previously  considered  in  the  advance 


notice  of  proposed  rulemaking  for  OTC 
vaginal  drug  products.  The  agency  is 
reopening  the  following  rulemakings  for 
consideration  of  data  on  vaginal  douche 
drug  products:  (1)  Antifungal  drug 
products,  (2)  OTC  external  analgesic 
drug  products  (3)  OTC  skin  protectant 
drug  products  and  (4)  OTC  topical 
antimicrobial  drug  products.  This  action 
is  part  of  the  ongoing  review  of  OTC 
drug  products  conducted  by  FDA. 
DATES:  Submit  written  comments  by 
February  17, 1998. 

AOORESSES:  Sulunit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville,  MD  208S7. 
FOR  FURTHER  JTOnMATlOW  OOMtACT: 
Helen  Cothran,  Center  for  Dnig 
Evaluation  and  Research  (HFD-560]. 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  208S7. 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

LBackgroaiid 

In  the  Federal  Register  of  OctoberlS, 
1983^  (48  FR  48694).  FDA  published 
under  21  CFR  330.10(a)(6),  an  advance 
notice  of  prepoeed  rulemaking  to 
establish  a  monognplrfor  OTC  vaginal 
drug  products,  together  with  the 
recommendations  ofihe  Advisory 
Review  Panel  cm  OTC  Contraceptives 
and  Other  Vaginal  Drug  Products  (the 
Panel),  which  was  the  advisory  review 
panel  responsible  for  evaluating  data  on 
the  active  ingredients  in  OTC  vaginal 
drug  products.  In  its  report,  the  Panel 
recommended  Category  I  (i.e.,  safe,  and 
effective)  status  for  1  to  3  percent 
potassium  sorhata  and  0.15  to  0.3 
percent  povidone-iodine  as  a  douche  for 
the  relief  of  minor  vaginal  itching, 
irritation,  and  soreness  (48  FR  46694  at 
46704  to  46706).  The  Panel  also 
recomni«ided  the  following  ingredients 
as  Category  I  in  a  douche  formulation  to 
remove  vaginal  discharge  and  vaginal 
secretions,  for  a  mild  detergent  action, 
and  to  thin  out  vaginal  muciis 
discharge:  0.002  percent  dioctyl  sodium 
sulfosuccinate  (docusate  sodium), 
0.0176  percent  nonoxynol  9, 0.088 
percent  octoxynol  9,  and  0.01  to  0.02 
percent  sodium  lauryl  sulfate  (48  FR 
46706  to  46707).  In  the  preamble  to  the 
Panel's  report  (48  FR  46694  to  46695), 
the  agency  did  not  allow  the  marketing 
of  potassium  soibate  for  relief  of  minor 
vaginal  irritation  because  it  was 
considered  a  new  drug  (had  not  been 
marketed  for  a  material  time  and 
extent). 

In  the  Federal  tLm^Btm  of  February  3, 
1994  (59  FR  5226),  the  agency  issued  a 
notice  to  Mrithdraw  the  advance  notice 


of  proposed  rulemaking  of  October  13, 
1983.  This  action  was  taken  in  part 
because  the  agency  determined  that 
some  of  the  Panel's  recommended 
labeling  indications  related  to  cosmetic 
claims  and  not  drug  claims.  The  agency 
also  stated  that  the  intanxled  use  of  a 
product  will  be  considered  in 
determining  whether  it  is  a  cosmetic,  a 
drug,  or  both  (59  FR  5226  at  5231).  In 
addition,  recommended  labeling 
indications  and  ingredients  used  for 
minor  irritation,  itching,  or  soreness  are 
not  unique  to  the  vaginal  area  and  are 
already  being  considered  in  other  OTC 
drug  rulemakings  (e.g.,  antifungal, 
antimicrobial,  and  external  analgesic). 
Therefore,  the  agency  stated  that  those 
ingredients  and  claims  would  be 
considered  in  those  other  rulemakings, 
88  appropriate. 

n.  Recent  DevelopiiiBats 


In  the  Federal  Ragieter  of  March  27, 
1997  (62  FR  14683).  the  agency 
announced  that  its  Nonprescription 
Drugs  Advisory  Committee  (NDAG) 
would  hold  a  public  meeting  on  A^I 
15. 1997,  to  discuss  a  possible 
association  between  vaginal  douching 
and  adverse  consequences.  The  notice 
stated  that  FDA  is  aware  of  a  number  of 
case-control  epidemiolo^  studies  in 
the  literature  that  suggest  a  possible 
association  between  vaginal  douching 
and  several  conditions,  such  as  pelvic 
inflamma^ry  disease,  ectopic 
pregnancy  .  and  cervical  cancer  (Ref.  1). 
At  the  AprU  IS,  1997.  meeting.  NDAC 
memben  wne  joined  by  representatives 
from  two  otbm  FDA  advisory 
committees.  Reproductive  Health  Drugs 
and  Anti-infiactiye  Drugs,  as  well  as 
representatives  from  the  Center  for  Food 
Safety  and  Applied  Nutrition  and  the 
Center  for  Devices  and  Radiological 
Health.  The  Committees  discussed 
issues  relating  to  behavioral, 
epidemiological,  and  microbiological 
aspects  of  vaginal  douching.  Committee 
members  felt  that  there  was  a  suggestive 
association  between  vaginal  douching 
and  ectopic  pr^nancy  and  pelvic 
inflammatory  disease,  but  that  more 
data  and  further  raseareh  were  needed 
to  support  such  an  association.  Some 
members  stated  that  a  passible 
association  between  douching  and  tubal 
infiartility  also  needed  more 
investigation.  The  Committees  did  not 
find  any  evidence  of  a  relationship 
between  vaginal  rlmirhing  and  cervical 
carcinoma.  Some  memben  expressed 
concern  that  certain  individuds  who 
douche,  e.g.,  those  with  sexually 
transmitted  diseases  or  multiple  sexual 
partners,  may  be  at  increased  risk  for 
ectopic  pregnancy,  tubal  disease,  or 
tubal  infertility.  The  Committees  were 


also  concerned  about  the  risks  and 
benefits/eCGcacy  of  vaginal  douche 
products.  The  Committee  members 
stressed  that  labeling  for  these  products 
should  be  easy  to  read  and  underetand, 
and  should  provide  consistent 
information  across  the  broad  product 
class.  The  Committees  encouraged  the 
use  of  educational  programs  for  both 
consumers  and  health  care  providers  as 
a  way  to  expand  the  public's  knowledge 
about  use  of  these  products  (Ref.  2). 

m.  Refsrences 

The  following  references  have  been 
placed  on  display  in  the  Docket* 
Management  Bruich  (address  above) 
and  may  be  seen  by  interested  parsons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Letter  from  D.  Bowen.  FDA.  to  R.W. 
SoUer,  Nonprescription  Drug  ManufKtunrs 
Association,  coded  LET  105,  Docket  Na 
75N-0183,  Dockets  Msnagwmsnt  Branch. 

2.  Comment  No.  TRl,  Docket  No.  80N- 
0478,  Dockets  Management  Branch.  - 

TV.  Reopening  of  the  Adminiatrative 
Records 

Because  the  issues  concerning  the 
safety  of  vaginal  douching  also  nave  an 
impMit  on  the  agency's  review  of  the 
safety  and  effectiveness  of  all  OTC 
vaginal  douche  drug  products,  the 
agency  is  reopening  the  admlnistrativa 
reconls  for  the  rtilemakings  for  OTC 
antifungal  drug  products  (Docket  No. 
80N-0476),  (2)  OTC  external  analgesic 
drug  products  (Dodbet  No.  78N-O301). 
(3)  OTC  skin  protectant  drug  products 
(Docket  No.  78N-0021),  and  (4)  OTC 
topical  antimicrobial  drug  products 
(Docket  No.  75N-0183).  This  action  is  to 
specifically  allow  for  submission  of  data 
on  the  issues  raised  at  the  April  15. 
1997,  meeting.  The  agency  adso  requests 
safety  and  effectiveness  data  on  the 
vaginal  douche  drug  product 
ingredients  that  were  discussed  at  that 
meeting. 

Interested  persons  may  submit 
comments  on  OTC  vaginal  douche  drug 
products  to  the  applicable  docket 
number(s)  besed  on  the  ingredient's 
labeling  claim(s),  intended  use,  or 
mechanism/mode  of  action.  For  ~« 

example,  data  on  povidone-iodine  for 
the  reli^  of  minor  vaginal  itching  and 
irritation  may  be  submitted  to  the 
external  analgesic  rulemaking,  but  ff 
relief  of  itching  is  due  to  an  antifungal 
effect,  i.e.,  killing  the  fungus,  data 
should  be  submitted  to  the  antifungal 
rulemaking .  Likewise,  if  data  support 
the  use  of  nonoxynol  9  for  the  relief  of 
minor  vaginal  itching  and  irritation 
because  of  an  antimicrobial  action,  data 
should  be  submitted  to  the 
antimicrobial  rulemaking.  Interested 
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{jersons  should  determine  the 
appropriate  rulemaking  to  which  data 
should  be  submitted.  Comments  on 
other  vaginal  drug  products  or  issues 
should  not  be  submitted  at  this  time. 

Submit  written  comments  on  or 
before  February  17, 1998  to  the  Dockets 
Management  Branch  (address  above). 
Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  If  comments  could  be 
submitted  to  several  dockets,  they  may 
be  submitted  to  one  docket  and  cross- 
referenced  in  the  other  docket(s).  All 
coounents  are  to  be  identified  with  the 
appropriate  docket  numberfs)  found  in 
brackets  in  the  heading  of  this 
doounent  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  12, 1997. 
WiUiMB  K.  HabkwPd. 

Aasociate  Commissioner  for  Policy 

Coordination. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 
[SPATS  Ho.  LA-017-FOR1 

Lottlaiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Louisiana 
regulatory  program  (henninfaiter  the 
"Louisiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  and/ 
or  additions  of  regulations  pertaining  to 
definitions,  request  for  hearing, 
permitting  requirements,  small  operator 
assistance  program,  bond  release 
requirements,  performance  standards, 
and  enforcementprocedures/civil 
penalties.  The  amendment  is  intended 
to  revise  the  Louisiana  program  to  be 
consistent  nvith  the  corresponding 
Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Louisiana 
program  and  proposed  amendment  to 
that  program  are  available  for  public 


inspection,  the. comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.s.t.,  December 
19, 1997.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  15, 1997.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m..  c.s.t.  on  December  4, 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  band  delivered  to  Michael 
C.  Wolfrom,  EHrector,  Tulsa  Field  Office, 
at  the  address  listed  below. 

Copies  of  the  Louisiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Tulsa 
Field  Office. 

Michael  C.  Wolfirom,  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470.  Tulsa, 
Oklahoma  74135-6547.  Telepbone  (918) 
581-6430. 

Department  of  Natural  Resources, 
Office  of  Conservation,  Injection  and 
Mining  Division,  625  N.  4tb  Street.  P.O. 
Box  94275,  Baton  Rouge.  LA  70804, 
Telephone:  (504)  342-5540. 
ran  FUfTTHER  MFORMATION  CONTACT: 
Michael  C.  Wolfrom.  Director,  Tulsa 
Field  Office,  Telepbone  (918)  581-6430. 

SUPPLBiENTARY  INFORMATION: 

L  Background  on  the  Louisiana 
Program 

On  October  10. 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  background 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Louisiana 
program  can  be  found  in  the  October  10, 
1980,  Federal  Register  (45  FR  67340). 
Subsequent  actions  concerning  the 
Louisiana  program  and  program 
amendments  can  be  found  at  30  CFR 
918.15  and  918.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  October  24.  1997 
(Administrative  Record  No.  LA-362). 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 


SMCRA.  Louisiana  submitted  the 
proposed  amendment  in  response  to  a 
June  17, 1997,  letter  (Administrative 
Record  No.  LA-361)  that  OSM  sent  to 
Louisiana  in  accordance  with  30  CFR 
732.17(c).  Louisiana  proposes  to  amend 
the  Louisiana  Surface  Mining 
Regulations.  The  full  text  of  the 
proposed  progranl  tunendment 
submitted  by  Louisiana  is  available  for 
public  inspection  at  the  locations  listed 
above  under  ADDRESSES.  A  brief 
discussion  of  the  proposed  amendment 
is  presented  below. 

A.  Section  105.  Definitions 

1.  Louisiana  proposes  to  revise  its 
definition  for  "other  treatment 
facilities." 

2.  Louisiana  proposes  to  add  a 
definition  for  "previously  mined  area." 

3.  Louisiana  proposes  to  add  a 
definition  for  "qualified  laboratory." 

B.  Section  2537.  Cross-Sections,  Maps 
and  Plans 

Louisiana  proposes  to  delete 
-paragraph  2537.11.  that  requires  cross- 
sections,  maps  and  plans  in  the  permit 
applications  to  show  sufficient  slope 
measurements  to  adequately  represent 
the  existing  land  surface  configuration 
of  the  proposed  permit  area. 

C  Section  2725.  Reclamation  Plan: 
Poods,  Impoundments,  Banks,  Dams 
and  Embankments 

1.  Louisiana  proposes  to  revise 
paragraph  2725.A.  by  adding  "siltation 
structiire"  to  die  types  of  ponds, 
impoundments,  banks,  dams  and 
embankments  requiring  a  general 

'  reclamation  plan,  and  by  adding  a 
provision  that  requires  each  application 
to  include  a  detailed  reclamation  plan 
for  each  proposed  containment 
structure. 

2.  At  paragraph  2725.A.2..  Louisiana 
proposes  to  delete  the  existing  language 
and  to  replace  it  with  language  that  adds 
specific  references  to  the  U.S. 
Department  of  Agriculture.  Soil 
Conservation  Service  Technical  Release 
No.  60  criteria  for  dam  classification 
and  requires  coinpliance  with  this 
technical  release  if  structures  meet  or 
exceed  the  size  or  other  criteria  of  the 
Mine  Safety  and  Health  Administration. 

3.  Louisiana  proposes  to  revise 
paragraph  2725.A.3.  to  refer  to 
structures  that  are  not  included  in 
paragraph  2725.A.2. 

4.  At  paragraph  2725.A.3.a.,  Louisiana 
proposes  to  require  qualified,  registered, 
professional  engineers  to  certify  all  coal 
processing  waste  dams  and 
embankments  covered  by  sections  5375 
through  5395. 


5.  At  section  2725,  Louisiana 
proposes  to  add  new  patBgrapbCl.  that 
specifies  that  for  impoundments  not 
included  in  paragmpb  2725.A.2.. 
engineering  design  standards  shall 
ensure  stability  comparable  to  a  1.3 
minimum  static  safety  factor  in  lieu  of 
engineering  tests  to  establish 
compliance  with  the  miaimimi  static 
safety  factor  of  1.3  specified  in  section 
5333. 

6.  Louisiana  proposes  to  revise 
parag^ph  2725.F.  by  delating  the 
phrase.  "If  the  structure  is  20  faet  ax 
higher  or  impoimds  more  than  20  acre- 
faet."  and  replacing  it  with  the  phrase. 
"If  die  structure  meets  the  Class  B  or  C 
criteria  for  dams  in  TR-60  or  meets  the 
size  or  other  criteria  of  30  CFR 
77.216(a)." 

D.  Section  2907.  Prime  Pannland 

At  section  2907.  Louisiana  proposes 
to  add  new  paragraph  C5.  to  read  as 
foUowrs; 

The  aggregate  total  prime  fiumland  acreage 
ataall  not  be  deonased  bom  that  which 
existed  prior  to  mining.  Water  bodies,  if  any. 
to  be  constructed  during  "''"''^  and . 
redamatiao  opatations  must  be  locatad 
within  the  pott-reclamation  non-prime 
farmland  pottiona  of  the  {lannit  area.  The 
creation  of  any  such  water  bodies  must  be 
approved  by  tlie  regulatoiy  anfhority  and  the 
conaeot  of  all  aftectwl  property  owners 
within  the  permit  ana  must  be  obtained. 

E.  Section  3705.  Eligibility  for 
Assistance 

1.  At  paragmpb  3705.A.2.,  Louisiana 
proposes  to  change  from  100,000  to 
300.000  tons  the  probable  total  actual 
and  attributed  production  of  coal  that  an 
applicant  for  small  operator  assistance 
cannot  exceed  during  any  consecutive 
12-month  period  either  during  the  term 
of  bis  or  her  permit  or  during  the  first 
five  years  after  issuance  of  his  or  her 
permit,  whichever  period  is  shorter. 

2.  Currently  at  paragraph  3705.A.2.a., 
applicants  for  small  operator  assistance. 
%vith  an  ownership  interest  in  other  coal 
production  operations,  have  a  pro  rata 
share  of  coal  produced  by  those 
operations  atMbuted  to  Uieir  total  coal 
production  in  any  consecutive  12- 
month  period  if  diey  have  more  than  a 
five  percent  ownership  interest  in  those 
other  coal  production  operations. 
Louisiana  proposes  to  change  the 
percentage  of  ovnunhip  interest  from 
more  than  five  percmt  to  more  than  ten 
percent 

3.  Cumntiy  at  paragraph  3705.A.2.b.. 
applicants  for  small  operator  assistance 
have  a  pro  rata  share  of  coal  produced 
by  other  coal  production  operations 
attributed  to  their  total  coal  production 
in  any  consecutive  12-month  pwiod  if 
the  coal  operators  of  the  other  coal 


production  operations  have  more  than  a 
five  percent  ownership  interest  in  the 
applicant  for  small  operator  assistance. 
Louisiana  proposes  to  change  the  - 
percentage  of  ownership  Interest  from 
more  than  five  percent  to  more  than  tsa 
percent 

F.  Sectxoa.3711.  Pmgram  Services  and 
Data  Requirements 

1.  Louisiana  proposes  to  revise 
paragraph  3711. A.  by  adding  the  phrase, 
"and  provide  other  services,"  to  dosely 
follow  the  Federal  regulation  at  30  CFR 
795.9(a). 

2.  Lotiismna  proposes  to  revise 
paragraph  3711.B.1.  by  adding  the 
phrase,  "including  the  engineering 
analyses  and  designs  necessary  for  the 
determination,"  to  closely  follow  the 
Federal  regulation  ak  30  CFR  795.9(b)(1). 

3.  Louisiana  proposes  to  revise 
paragraph  3711.B.2.  by  adding  the 
phrase,  "the  drilling  and."  to  closely 
follow  the  Federal  regulation  at  30  CFR 
795.g(b)(2). 

4.  Louisiana  proposes  to  add  new 
paragraph  3711.B.3..  "the  development 
of  cross-section  maps  and  plans 
required  by  §  2537."  to  closely  follow 
the  Federal  r^ulation  at  30  CFR 
79S.9(b)(3). 

5.  Louisiana  proposes  to  add  new 
paragraph  3711.B.4,  "the  collection  of 
archaeological  and  historic  information 
and  related  plans  required  by 

§§  2505.A.2.  and  2731  and  any  other 
archaeological  and  historic  information 
required  by  the  office."  to  closely  follow 
the  Federal  regulation  at  30  CFR 
7g5.9(b)(4).  :».... 

6.  Louisiana  proposiB^<tfidd  new 
paragraph  3711.B.5..  "pre-blast  survejrs 
required  by  §  2707;  and"  to  closely 
follow  the  Federal  regulation  at  30  CFR 
795.9(b)(5). 

7.  Louisiana  proposes  to  add  new 
paragraph  3711.B.6.  "the  collection  of 
site-specific  resources  information,  the 
production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  required  by  § 2713,  and 
information  and  plans  for  any  other 
environmental  values  required  by  the 
office  imder  the  act"  to  closely  follow 
the  Federal  regulation  at  30  CFR 
795.9(b)(8). 

G.  Section  37 J  7.  Applicant  Liability 

1.  At  paragraph  3717.A..  Louisiana 
proposes  to  revise  this  paragraph  by 
adding  the  phrase.  "A  coal  operator," 
and  by  deleting  the  words  "laboratory" 
and  "performed"  to  closely  follow  the 
Federal  relation  at  30  CFR  795.12(a). 

2.  Louisiana  proposes  to  revise 
paragraph  3717.A.2.  by  replacing  the 
"applicant's"  actual  and  attributed 
annual  production  of  coal  for  all 


locations  with  the  "operator's"  actual 
and  attributed  annual  production  of  coal 
for  all  locations.  Also.  Louisiana 
proposes  to  change  the  actual  and 
attributed  annual  production  of  coal  for 
all  lo(&tionsfrom  100.000  to  300,000 
tons  during  the  12  months  immediately 
following  the  date  on  which  the  permit 
was  ori^ially  issued. 

3.  Louisiana  proposes  to  revise 
paragraph  3717.A.3.  concerning  pwmits 
that  are  sold,  transferred,  or  assigned  by 

;  the  transferee's  total  actual 
and  attributed  annual  production  of  ooai 
from  100.000  to  300.000  tons  during  the 
12  months  immediately  following  the 
date  onwhich  the  permit  was  originailjr. 
issued. 

H.  Section  4S01.  Procedures  for  Seeking 
Release  of  Performance  Bond 

1.  Louisiana  proposes  to  add  new 
paragraph  4501.A.3.  taread  as  fallows: 

The  pamittee  shall  include  in  the 
application  far  bond  release  •  notatind 
•tatemant  which  oeitifies  that  all  applicable 
rerlamatinn  activities  have  been 
aocompUahed  in  aocotdaooe  with  the 
requirements  of  the  Act,  the  raguiatafy 
procram,  and  the  approved  reclamation  plan. 
Suck  certification  shall  be  submitted  for  eech 
application  or  phase  of  bond  release. 

2.  With  the  addition  of  this  new 
paragraph.  Louisiana  proposes  to  re- 
number existing  paragraph  A.3.  as  A.4> 

/.  Section  5333.  Hydrologic  Balance: 
Impoundments 

1.  Louisiana  proposes  to  add  new 
paragraph  5333. A.  1  that  requires 
impoundments  meeting  the  Class  B  or  C 
criteria  for  dams  in  the  U.S.  Departmeirt 
of  Agricidture,  Soil  Conservation 
Sorvice  Technical  Release  No.  60  (210- 
VI-TR60.  October  1985),  "Earth  Dams 
and  Reservoin."  1985  to  comply  with 
the  "Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60. 
Louisiana  also  proposes  to  incorporate 
by  reference  the  above  technical  release. 

2.  Louisiana  proposes  to  redesignate 
existing  paragraphs  5333.A.1.  through 
5333.A.12.  as  paragraphs  5333.A.2 
through  5333.A.13. 

3.  Louisiana  proposes  to  revise 
redesignated  paragraph  5333.A.4. 
(previously  paragraph  5333.A.3.)  by 
deleting  all  of  its  language  except  for  the 
word  "Stebllity."  The  State  also 
proposes  to  add  new  paragraphs  a.  and 
b.  containing  the  following  language: 

a.  An  impoundment  meeting  the  Class  B  or 
C  critetia  for  dams  in  TR-60,  or  the  size  or 
other  critnia  of  30  CFR  77.216(a)  shall  have 
a  minimum  static  safety  factor  of  1.5  for  a 
nomial  pool  with  steady  state  seepage 
saturation  conditions,  and  a  seismic  salety 
Csctor  of  at  least  1.2. 

b.  Impoundments  not  included  in 

S  5333.A.4.a.  except  for  a  coal  mine  waste 
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impoanding  ttiuctura,  shall  havs  a  minimum 
(tatic  safety  fector  of  1.3  for  a  normal  pool 
with  steady  <tat»  (oepege  saturation 
conditions  or  meet  the  requirements  of 
$2725.C.l. 

4.  At  redesignated  paragraph 
5333.A.6.  (previously  paragraph 
5333.A.5.), 

Louisiana  proposes  to  revise  this 
paragraph  by  adding  the  following 
language: 

For  aa  Impoundment  meeting  die  Class  B 
or  C  criteria  for  dams  in  TR-60,  or  the  size 
or  other  criteria  of  30  CFR  77.216(a). 
foundation  investigation,  as  well  as  sny 
necasaaiy  laboratory  testing  of  foundation 
jnaterial.  shall  be  performed  to  determine  the 
desigD  requirements  for  foundation  Jtability. 

5.  At  redesignated  paragraph 
5333.A.9.  (previously  paragraph 
5333.A.8.),  Louisiana  proposes  to  revise 
this  paragraph  by  deleting  the  existing 
language  and  replacing  it,  and  by  adding 
new  paragraphs  A.9.a.,  a.i.,  and  a.ii., 
and  A.Q.b.,  b.i.,  b.ii.,  and  b.iii.  The  new 
language  pertains  to  the  types  of 
spillways  that  shall  be  designed  and 
constructed  for  impoundments;  (a.) 
meeting  the  Class  B  or  C  criteria  for 
dams  in  TR-60.  the  emergency  spillway 
hydrograph  criteria  in  the  "Minimum 
Emergency  Spillway  Hydrologic 
Criteria"  table  in  TR-60,  or  greater  event 
as  specified  by  the  State;  (b.)  meeting  or 
exceeding  the  size  or  other  criteria  of  30 
CFR  77.216(a).  a  100-year  6-hour  event, 
or  greater  event  as  specified  by  the 
State;  and  (c.)  not  included  in 

§  5333.A.9.b.L  and  u..  25-year  6-hour  or 
greater  event  as  specified  by  the  State. 

6.  At  redesignated  paragraph 
5333~A.12  (previously  paragraph 
S333.A.11.),  Louisiana  proposes  to 
revise  this  paragraph  by  deleting  the 
existing  language  and  replacing  it  with 
language  pertaining  to  impoundments 
"meeting"  and  "not  meeting"  the  SCS 
Class  B  or  C  criteria  for  dams  in  TR-60, 
or  the  size  or  other  criteria  in  30  CFR 
77.216.  The  State  also  proposes  how 
often  and  by  whom  these 
impoimdments  must  be  examined  and 
what  must  be  looked  for  during  the 
examinations. 

7.  Louisiana  proposes  to  revise 
paragraph  5333.C.2.  by  deleting  the 
existing  language  and  replacing  it  with 
new  language  and  by  adding  new 
paragraphs  C.2.a.  and  C.2.b.  The  new 
language  pertains  to  the  State's  option  to 
approve  temporary  impoundments  that 
are  constructed  to  control  runoff,  from 
the  design  precipitation  event,  primarily 
through  storage  of  the  runoff. 

/.  Section  5411.  Backfilling  and  Grading: 
Thin  Overburden 

Louisiana  proposes  to  revise 
paragraph  54 11.  A.  by  deleting  the 


existing  language  uid  replacing  it  with 
new  language,  and  by  adding  new 
paragraphs  A.I.  and  A. 2.  The  proposed 
new  language  for  these  paragraphs 
contains  the  definition  for  and 
explanations  pertaining  to  "thin 
overburden." 

K.  Section  5413.  Backfilling  and 
Grading:  Thick  Overburden 

Louisiana  proposes  to  revise 
paragraph  54 13. A.  by  deleting  the 
existing  language  and  replacing  it  with 
new  langxiage,  and  by  adding  new 
paragraphs  A.1.  arui  A. 2.  The  proposed 
new  language  for  these  paragraphs 
contains  the  definition  for  and 
explanations  pertaining  to  "thick 
overburden." 

L  Section  5503.  Pame  Farmland:  Soil 
Removal 

Louisiana  proposes  to  revise 
paragraph  5503^.2.  by  adding  language 
to  require  coal  operators: 

to  separately  remove  the  B  hwizon  of  the 
soil,  a  combination  of  B  horizon  and 
underlying  C  horizon,  or  other  suitable  soil 
material  to  provide  the  thickness  of  suitable 
soil  required  by  paragraph  5507.A.1.  that  wall 
create  a  reconstructed  soil  of  equal  or  greater 
productivity  capacity  than  that  which  existed 
before  mining,  except  as  approved  by  the 
regulatory  authority  where  the  B  or  C  soil 
horizons  would  not  otherwise  be  removed 
and  where  soil  capabilities  can  be  retained; 

M.  Section  5507.  Prime  Farmland:  Soil 
Replacement 

Louisiana  proposes  to  revise 
paragraph  5507.A.4.  by  deleting  the 
existing  language  and  replacing  it  with 
the  following  language: 

The  operator  shall  replace  the  B  horizon, 
C  horizon,  or  other  suitable  material 
specified  in  $  S503.A.2.  to  the  thickness 
needed  to  meet  the  requirements  of 
$  5507.A.1.  In  those  areas  where  the  B  or  C 
horizons  were  not  removed  but  may  have 
been  compacted  or  otherwise  damaged 
during  the  mining  operation,  the  operator 
shall  engage  in  deep  tilling  or  other 
appropriate  means  to  restore  premining 
capabilities. 

N.  Section  6507.  Service  of  Notices  of 
Violation  and  Cessation  Orders 

Louisiana  proposes  to  revise 
paragraph  6507. A. 2.  by  adding  language 
to  its  regulation  regarding  how  notices 
of  violations  and  cessation  orders  are  to 
be  served.  The  added  language  allows 
the  State  to  serve  the  person  to  whom 
the  notice  or  order  was  issued  by  any 
means  consistent  with  the  rules 
governing  service  of  a  summons  and 
complaint  under  the  Louisiana  Rules  of 
Qvil  Procedure. 


O.  Section  6913.  Procedures  for 
Assessment  of  Civil  Penalties 

Louisiana  proposes  to  revise 
paragraph  6913.B  by  adding  language  to 
its  regtilation  regarding  how  copies  of 
the  proposed  assessment  and  the 
worksheet  showing  the  computation  of 
the  proposed  assessment  are  to  be 
served.  The  added  language  allows  die 
State  to  serve  the  person  to  whom  the 
notice  or  order  was  issued  by  any 
alternative  means  consistent  with  the 
rules  governing  service  of  a  summona 
and  complaint  under  the  Louisiana 
Rules  of  Civil  Procedure. 

P.  Section  6915.  Procedures  for 
Assessment  Conference 

Louisiana  proposes  to  revise 
paragraph  601 5. B.I  by  changing  die 
time  when  the  assessment  conference  is 
to  be  held  from  "within  60  days  from 
the  date  of  the  issuance  of  the  proposed 
assessment  or  the  end  of  the  abatement 
period,  whichever  is  later"  to  "within 
60  days  from  the  date  the  conference 
request  is  received  or  the  end  of  the 
abatement  period,  whichever  is  later." 
Louisiana  also  proposes  to  add  that 
feilure  by  the  State  to  hold  the 
conference  within  60  days  shall  not  be 
grounds  for  dismissal  of  all  or  part  of  an 
assessment  unless  the  person  against 
whom  the4)ropo8ed  penalty  has  been 
assessed  proves  actual  prejudice  as  a 
result  of  die  delay. 

Q.  Section  691 7.  Rtqttestfiir  Hearing 

Louisiana  proposes  to  change  from  15 
days  to  30  days  the  amount  of  time  a 
person  has  to  submit  a  petition  for 
requesting  a  hearing  after  the  date  of 
service  of  the  conference  office's  action. 

R.  Section  7105.  Procedure  for 
Assessment  of  Individual  Civil  Penalty 

Louisiana  proposes  to  revise 
paragraph  7105.C.  by  adding  language  to 
its  regulation  regarding  when  service  of 
a  notice  of  proposed  assessment  and 
included  information  shall  be  deemed 
complete.  The  added  language  states 
that  service  is  complete  upon  tender  of 
the  notice  of  proposed  assessment  and 
included  information  or  of  the  certified 
mail  and  shall  not  be  deemed 
incomplete  because  of  refusal  to  accept. 

m.  Public  CoBunent  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Louisiana  program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  die  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tuala  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  shoiUd  contact  the  person  listed 
under  FOR  fUHTHER  MFONMATION 
CONTACT  by  4:00  p.m.,  c.s.t  on 
December  4, 1997.  The  location  and 
time  of  the  hearing  will  be  ananged 
with  those  persons  requesting  the 
hearing.  Any  dis^led  individtud  who 
has  need  for  a  special  accommodation  to 
attmd  a  public  hearing  should  contact 
the  individual  listed  tmdar  FOR  FURIHER 
MRMMATKM  CONTACT.  If  no  one  requests 
an  opportunity  to  apeak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Fillip  of  a  written  statement  at  the 
time  of  the  hearing  ia  requested  aa  it 
will  graady  aaaiat  the  tianscribec. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  rasponaes 
and  appromiate  quastiona. 

The  pubuc  hearing  nvill  continue  on 
the  specified  date  until  all  persons 
schedtded  to  speek  have  been  heacd. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heud  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persona  schedided  to 
speak  and  persona  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  beheld.  Pnaons  wishing 
to  meet  witii  OSM  ra{»«8antati«es  to 
discBss  the  proposed  amendment- m^ 
request  a  meetMg  by  contacting  the 
person  listed  underFOR  P0RTNBI 
MFORM/mON  OOWTACT.  All  such  meetings 
will  he-open  to  the  public  and,  i|- 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
AOORESSESl  a  written  summary  of  eaclr 
meeting  will  be  made  a  part  of  the 
AdminLrtrativa  Record. 

IV.  Procedural  Tllniiiiiiiatkma 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 


(0MB)  tmder  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Exectitive  Order  12968 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standartis  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regidatory 
prograraa  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  imi^ementing  Federal  r^nlations 
and  whether  the  other  raqpiremMits  of 
30  CFR  Parts  730, 731,  and  732  have 
been  met 

National  Envirxmmertt  Policy  Act 

No  environment  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  coastitute  ma)or 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  die  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2KC)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requiramento  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  FlexibiUty  Act 

The  Department  of  the  Interior  baa 
detmrmined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
tinder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  eOT  et  seq.).  The  State stdmuttal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  econtMnic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  nde  wiU  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  wdll  be 
implemented  by  the  State.  In  jnaking  the 
detennination  as  to  whether  this  rule 
woidd  have  a  significant  economic 


impact,  the  Department  relied  upon  the 
data  an  assumptions  for  the  counterpart 
Federal  regulationa. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C  1502  et  seq.)  Uiat 
this  nUe  will  not  impose  a  cost  of  $100 
millicHi  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  918 

Intergovernmental  relations,  Surfece 
mining.  Underground  mining. 

Dated:  Novamfaar  7, 1997. 

BmtWaUqoiia. 

Regional  Director.  hSd-Continent  Repomd 
Coordinating  Center. 

[FR  Doc.  97-30304  FUad  ll-l«-97: 8:45  amj 
icoeeaio 


ENVIRONMENTAL  PROTECTION 
AQENCY 


40CFRPiMl300 


National  Oil  and  I 

Subatanoaaj  PoNuHon  ContlnQancy 

Plan;  National  PiiuilUaa  Uat 

AQCNOr:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  delete 
Coilingi  Asbestos -Mine  Site  from  the 
National  Prioities  List  request  for 
comments.  | 

■UMMAnvi  The  Environmental  Protection 
Agency  (EPA)  Region  9  announces  its 
intent  to  delete  the  Coalinga  Asbestos 
Mine  Site  from  the  National  Priorities 
list  (NPL)  and  requests  public  comment 
on  this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardoua  Substances  Pollution  . 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Responsa,  Compensation,  and  Liability 
Act  (CQlCLMof  1980,  aa  amended. 
EPA  and  the  State  of  California 
Department  of  Toxic  Substances  Contn^ 
have  determined  that  ril  appropriate 
CERCLA  response  actions  have  been 
implemented  and  that  no  fiuther 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  have  determined  that  remedial 
activities  conducted  at  the  site  to  date 
have  been  protective  of  public  health, 
welfere,  and  the  environment 
DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
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NPL  may  be  submitted  by  December  19, 

1997. 

ADDRESSES:  Comments  may  be  mailed 

to:  Keith  Takata.  Director.  Superfund 

Programs.  U.S.  Enviiomnental 

Protection  Agency,  75  Hawthorne 

Street.  San  Francisco.  CA  94105. 

Comprehensive  information  on  this 
site  is  available  through  the  EPA  Region 
9  public  docket  which  is  located  at  EPA 
Region  9*8  Superfund  Records  Center,  at 
the  address  above,  and  is  available  for 
viewing  between  8  a.m.  and  5  p.m., 
Monday  through  Friday,  excluding 
holidays.  Additional  information  on  the 
Coalinga  Asbestos  Mine  Site  is  also 
available  for  viewing  at  the  site 
repository  located  at:  City  of  Coalinga 
Public  Library,  305  North  Fourth  Street. 
Coalinga,  CA  93210,  (209)  935-1676. 
FOA  FURTHER  MfORMATKM  CONTACT: 
Richard  Procunier,  U.S.  Environmental 
Protection  Agency  Region  9,  75 
Hawthorne  Street.  San  Francisco.  CA 
94105.  (415)  744-2219. 

8UPPI.EIIENTARY  MFORMATION: 

TABLE  OF  CONTENTS 

L  Introduction 

n.  NPL  Deletion  Criteria 

UL  Deletion  Procedures 

IV.  Basis  of  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  9  announces  its  intent  to 
delete  the  Coalinga  Asbestos  Mine  Site 
(EPA  ID#  CAD960817217).  Coalinga. 
California,  from  the  National  Priorities 
List  (NPL),  Appendix  B  of  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  Part 
300,  and  requests  comments  on  this 
deletion.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfore,  or  the 
environment  aitd  maintains  the  NPL  as 
the  list  of  these  sites.  As  described  in  40 
CFR  300.425(e)(3)  of  the  NCP,  sites 
deleted  from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

EPA  wiU  accept  comments  on  the 
proposal  to  delete  this  site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  Regista*. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  in  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Coalinga  Asbestos  Mine 
Site  and  explains  how  the  site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  sites  may  be  deleted  from, 


or  recategorized  on,  the  NPL  when  no 
further  response  is  appropriate.  In 
making  a  determination  to  delete  a  site 
from  the  NPL.  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required;  or 

(li)  All  appropriate  response  under 
CERCLA  has  been  implemented  and  no 
further  action  by  responsible  parties  is 
appropriate;  or 

(ii^)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment,  and,  therefore,  taking  of 
remedial  measiues  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  site  above 
levels  that  allow  for  imlimited  use  and 
unrestricted  exposure,  EPA's  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment  The  Coalinga  Asbestos 
Mine  Site  has  two  operable  units:  the 
Qty  of  Coalinga  Operable  Unit  (City 
Unit)  and  the  Coalinga  Mine  Site/  Johns- 
Manville  Mill  Operable  Unit  (JM  Unit). 
The  first  five-year  review  for  the  Qty 
Unit  was  completed  in  April  1996.  The 
first  five-year  review  for  the  JM  Unit  is 
expected  to  be  completed  in  late  1997. 
If  new  information  becomes  available 
which  indicates  a  need  for  further 
action,  EPA  may  initiate  remedial 
actions.  Wherever  there  is  a  significant 
release  from  a  site  deleted  from  the  NPL, 
the  site  may  be  restored  to  the  NPL 
without  the  application  of  the  Hazard 
Ranking  System. 

m.  Deletion  Proceduras 

The  following  procedures  were  used 
for  the  proposed  deletion  of  this  Site:  (1) 
EPA  Region  9  has  recommended 
deletion  and  has  prepared  the  relevant 
documents;  (2)  the  State  of  California 
has  concurred  with  the  proposed 
deletion  decision;  (3)  a  notice  has  been 
published  in  the  local  newspaper  and 
has  been  distributed  to  appropriate 
federal,  state,  and  local  officials  and 
other  interested  parties  announcing  the 
commencement  of  a  30-day  public 
comment  period  on  EPA's  Notice  of 
Intent  to  Delete;  and  (4)  all  relevant 
dociunents  have  been  made  available  for 
public  review  in  the  local  Site 
information  repository. 

Deletion  of  tne  Site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  'The 
NPL  is  designed  primarily  for 
informatioiud  purposes  and  to  assist 


Agency  management.  As  mentioned  in 
section  n  of  this  document,  section 
300.425(e)(3)  of  the  NCP  states  that  the 
deletion  of  a  site  from  the  NPL  does  not 
preclude  eligibility  for  future  response 
actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions'in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary, 
if  one  is  prepared,  will  be  made 
available  to  interested  parties  by  the 
Regional  Office. 

IV.  Basis  for  Intended  Site  Deletion 

A.  Unit  Background 
City  Unit 

The  City  of  Coalinga  Unit  is  privately 
owned  and  consists  of  approximately 
107  acres  of  land  situated  between  4th 
Street  and  the  intersection  of  Lucille 
Avenue  and  Highway  198  at  the 
southwestern  end  of  the  City  of 
Coalinga,  Fresno  County,  California. 
The  nearest  popidation  center  is 
Coalinga  (approximate  population  of 
9850),  located  immediately  to  the 
northeast  The  surrounding  area  is 
mixed  use,  consisting  of  industrial, 
agricultural,  commercial  and  residential 
properties. 

JMUnit 

The  JM  Unit  is  a  privately  owned, 
12D-acre  tract  of  land  located  in  upper 
Pine  Canyon  on  the  southern  flank  of 
the  Joaquin  Ridge  in  the  Diablo  Range, 
western  Fresno  Coiuity,  California.  It  is 
located  approximately  Vm  mile  down 
slope  from  the  New  Idria  Formation,  a 
48-8quare  mile  outcrop  mazgin  of   . 
naturally  occuiring  duysotue  asbestos. 
The  nearest  population  center  is 
Coalinga  located  about  16  miles  to  the 
southeast  Areas  adjacent  to  the  JM  Unit 
are  rural;  land  uses  include  mining, 
ranching,  farming  and  recreation 
(camping,  hunting,  hiking,  mineral 
collecting,  and  riding  off-highway 
vehicles). 

B.  Site  History 
Qty  Unit 

The  Southern  Pacific  Railroad 
property  within  the  original  107-acre 
City  Unit  consisted  paitiy  of  a  portion 
of  die  original  operating  right-of-way 
acquired  by  Southern  Pacific  Railroad 


Company  (a  predecessor  of  Southern ' 
Pacific  Transportation  Company) 
pursuant  to  the  July  27, 1866  Act  of 
CongEBSs.  and  partly  of  ancillary  lands 
acquired  pursuant  to  the  same  Act 
patented  July  10. 1894.  During  Southern 
Pacific's  ownership,  several  properties 
were  leased  to  various  entities  which 
were  active  in  the  miHing,  manufacture, 
storage  and/or  transportation  of  asbestos 
matwials  from  the  mid-1950's  imtil 
appnudmately  1980. 

JMUnit 

The  Southern  Pacific  Railroad 
acquired  the  property  on  which  the  JM 
Unit  is  located  as  part  of  a  land  grant 
under  the  1871  Railway  Act  In  the  mid- 
1950*8  researchers  discovered  that 
chrysotile  asbestos  from  the  New  Idria 
Formation  could  be  milled  to  yield  a 
mailcetable  shoit^ber  asbestos  product 
The  Southern  Pacific  Land  Company 
(SPLC)  leased  the  JM  Unit  for  a  period 
of  25  years  to  the  Coalings  Asbestos 
Company  beginning  about  195A.  Hiis 
Joint  venture,  whic£  was  comprised  of 
the  Johns-Manville  CorpcBation,  Kern 
County  Land  Compoay.  and  jnivrte 
investors,  opemted  an  asbestos  ore 
processing  mill  at  die  JM  Unit  from 
approximately  1962  through  mid-1974. 
During  this  period,  ore  was  processed 
from  several  ilieeiby  open  pit  mines, 
inrhiHing  the  Jeusen  Mine  and  the 
Chiisty  Pit.  In  November  1975,  the 
Coalinga  Asbestos  Company  assigned 
the  lease  to  the  Mannac  Resource 
Company/Mareco,  which  used  the 
property  to  conduct  a  chromite  milling 
operation.  Ahhou^  all  milling 
operations  w«e  believed  to  have  ceased 
in  October  1977,  Marmac  retained  the 
lease  until  July  31. 1981.  The  current 
owner  of  the  JM  Unit  is  Pine  Canyon 
Land  Company.  siu:cessor-in-interest  to 
SPLC. 

C.  Site  Discovery 

In  19^,  the  Metropolitan  Water 
District  (MWD)  of  Southern  California 
detected  asbestos  in  water  samples  from 
the  California  Aqueduct  An  extensive 
sampling  program  conducted  along  the 
Aqueduct  in  August  and  September  of 
1980  suggested  tiiat  the  area  in  which 
the  JM  Unit  was  located  was,  in  part,  a 
possible  source  of  asbestos  into  the 
California  Aqueduct.  In  addition,  EPA 
sampled  null  tailings  at  the  JM  Unit; 
analytical  restdts  obtained  from  using 
polarized  lig^t  microscopy  showed  the 
tailings  contained  20%  to  40%  asbestos. 

During  investigation  of  the  Coalinga 
Asbestos  Mine  site  and  the  neerby  Adas 
Mine  site,  EPA  conducted  an  airborne 
asbestos  sampling  program  in  which 
high  asbestos  readings  were  measured 
in  the  City  of  Coalinga.  Fiuther 


investigation  revealed  that  asbestos  had 
been  transported  from  the  mines  and 
mills  to  storage  areas  within  the  City  of 
Coalinga  for  handling  and  shipment 
Soil  sampling  confirmed  the  presence  of 
uncontrolled  hot  spots  of  asbestos  and 
nickel  contamination  over  a  107-acre 
area  in  the  City  of  Coalinga. 

The  Site  became  the  City  of  Coalinga 
Operable  Unit  of  the  Atlas  Mine  Site 
and  the  Johns-Manville  Coalinga 
Asbestos  Mill  Site.  It  was  divided  into 
four  areas:  the  Marmac  Warehouse,  the 
Storage  Yasd,  th&Atlas^upping  Yard, 
and  the  U.S.  Asbestos  Company.  The 
northern  end  of  the  107-acre  sits  was 
connected  to  the  Atlas  Mine  Site,  while 
the  aouthom  end  was  connected  to  the 
Johns-Manville  Mill  Site.  Although  the 
cleanup  could  have  proceeded  as  two 
separate  Operable  Units,  EPA  decided  to 
combine  it  into  cme  site  cleanup, 
designated  an  operable  unit  for  each  of 
the  two  NPL  Sites. 

Risks  posed  by  the  JM  Unit  were 
evaluated  using  the  Hazard  Ranking 
System  on  June  14. 1983  and  the  JM 
Unit  (designated  the  Coalinga  Asbestos 
Mine  Site)  was  proposed  for  placonent 
on  the  National  Priorities  List  on 
September  8. 1983.  It  was  finalizedon 
the  NPL  on  September  21, 1984. 

D.  Remedial  btvestigatioa/Feasibility 
Study 

Qty  Unit 

In  August  1987,  EPA  issued  an 
Administrative  order  pursuant  to 
CERCLA  section  106  (Order  87-04)  to 
Southern  Pacific  Transportation 
Company  (SPTC)  requiring  it  to  conduct 
a  Remedial  Investigation  at  the  City  of 
Coalinga  nte.  Soil  sampling  confirmed 
the  presence  of  untxmtroiled  hot  spots 
of  asbestos  and  nickel  contamination 
over  a  107-acre  area  in  the  City  of 
Coalinga.  EPA  ordned  SPTC  to  prepare 
an  Opuable  Unit  Feasibility  Study 
(OUFS)  to  develop  and  evaluate 
remedial  alternatives  for  the  site,  which 
became  the  City  of  Coalinga  Operable 
Unit  of  both  the  Coalinga  Asbestos  Mine 
Site  and  the  Adas  Mine  Site. 

At  the  City  of  Coalinga  Unit,  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
activities  commenced  in  1987  with  the 
implementation  of  the  Hazardous 
Substance  Containment  Plan  and  were 
completed  in  December  1988  with  the 
completion  of  the  FS.  Implementation  of 
the  Hazardous  Substance  Contaiiunent 
Plan  provided  measures  to  initially 
stabilize  the  areas  where  asbestos  had 
been  documented  by  EPA.  These 
measiues  included  fencing  and  posting, 
dust  suppression,  and  stabilization  of 
building  structtues.  Subsequentiy,  a  site 
sampling  program  was  imdertaken  to 


characterize  the  extent  of  asbestos 
present  in  soils  in  the  area.  In  addition 
to  soil  sampling,  air  samples  and 
groundwater  samples  were  collected. 
Upon  completion  of  the  site        * 
characterization,  the  FS  was  performed 
to  evaluate  remedial  alternatives  for  the 
site.  The  FS  evaluated  a  number  of 
remedial  alternatives  for  handling 
contaminated  soils  including  no  action, 
fencing,  capping,  soil  stabilization,  on* 
site-tfisposal,  chemical  filiation,  and  off- 
site  disposal.  Onsite  disposal  of  soils 
contaizilng  asbestos  in  an  engineered 
waste  management  imit  was  the  selected 
alternative. 

JMUnit 

At  the  JM  Unit,  RI/FS  activities  were 
initiated  in  1985  and  completed  in 
1990.  The  RI  described  site      . 
characterization  activities  Mad  technical 
analyses,  which  included  soil  and 
surface  water  sampling,  hydrologic  and 
sediment  transport  modeling,  geologic 
mapping,  an  ecological  assessment  snd 
a  cultural  resources  investigation.  The 
location  and  configuration  of  ariMstos- 
contaiiung  materials  at  the  JM  Unit  were 
assessed  using  aerial  photographs,  field 
observations,  and  the  collection  and 
analysis  of  samples  obtained  from 
siirface  materials,  exploratory  borings, 
pits,  and  trenches.  Geotechnical 
investigation  activities  included  slope 
stability  analyses,  seismic  engineering 
evaluations,  and  testii^  of  site  materials 
for  permeability,  moisture  content, 
density,  shear  strength,  and  Atterberg 
Limits.  A  detailed  off-site  source 
characterizaticm  study  was  also 
performed. 

E.  ROD  Finding  and  Remedial 
Activities 

aty  Unit 

After  consideration  of  public 
conunents,  EPA  issued  a  Record  of 
I>ecision  (ROD)  for  the  City  Unit  on  July 
19, 1989.  The  ROD  required  the 
collection  and  on-site  disposal  of  all 
asbestos  on  waste  and  other  mining 
waste  material;  decontamination  of  all 
buildings,  structures  and  other 
equipment;  regrading  of  excavated  areas 
with  clean  material  (containing  less 
than  or  equal  to  one  percent  asbestos  by 
Phased  Light  Microscopy  (PLM));  a  deeid 
restriction  on  the  area  where  the  waste 
management  unit  would  be  constructed 
and  maintained;  and  a  long  term 
operation  and  maintenance  program  to 
maintain  the  integrity  of  the  waste 
management  unit.  Southern  Pacific 
agreed  to  implement  the  selected 
remedy  as  defined  in  the  ROD  by 
entering  into  a  Consent  Decree  with  the 
EPA  on  July  27. 1989.  The  design  report 
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presenting  the  technical  specifications 
for  the  construction  of  the  on-site 
asbestos  waste  management  unit  was 
approve<{  by  EPA  on  October  5,  1989. 

Kenedial  action  consisted  of 
excavation  of  soils  in  areas  where  the 
site  characterization  study  indicated  the 
presence  of  asbestos  greater  than  1%  by 
PLM.  The  soils  were  consolidated  in  an 
on-site  waste  management  unit  with  a 
final  capacity  of  26.200  cubic  yards.  In 
addition,  asbestos-containing  materials 
within  building  structtues  such  as 
transits  panels,  mining  ore,  and  other 
debris  were  removed  to  the  waste 
management  unit.  The  building 
structures  were  then  pressure  washed. 
Excavated  areas  and  buildings  were 
sampled  to  verify  that  the  action  levels 
had  been  met  The  excavated  areas  were 
regraded  for  proper  drainage.  The 
remedy  was  certified  to  be  operational 
and  functional  as  specified  in  the  ROD 
and  Consent  Decree  by  the  resident 
engineer  supervising  the  work.  The 
areas  previously  defined  as 
contaminated  were  certified  to  be  below 
the  EPA  cleanup  level.  Remedial 
construction  activities  commenced  in 
June  of  1990  and  were  completed  in 
January  1992.  EPA  issued  its  certificate 
of  completion  in  April  1992.  Homes  and 
a  large  retail  store  have  been  built  on 
formerly  contaminated  land. 

JMUnit 

After  consideration  of  public 
comments,  EPA  issued  a  Record  of 
Decision  (ROD)  for  the  JM  Unit  on 
September  21,  1990.  The  remedial 
action  selected  in  the  ROD  addressed 
the  problem  of  the  asbestos  ore  and 
asbMtos  mill  tailings  at  the  JM  Unit  in 
the  context  of  a  remote  and  largely  rural 
area  that  is  close  to  large  amounts  of 
naturally  occurring  asbestos.  The  ROD 
required  grading  of  asbestos  tailings; 
construction  of  a  stream  diversion  to 
channel  sur&ce  water  away  from  the 
tailingn  pile;  improvements  to  an 
existing  sediment  trapping  dam; 
restricted  access  to  disturbed  areas 
within  the  mill  area;  a  revegetation  pilot 
study  and  revegetation  if  technically 
feasible;  dismantling  of  an  abandoned 
mill;  improvements  to  the  road  through 
the  Mill  Area  to  suppress  dust;  a  deed 
restriction  to  ensure  preservation  of  the 
remedy;  and  visual  inspections  of  the 
remedy.  The  responsible  parties  for  the 
JM  Unit  agreed  to  implement  the 
selected  remedy  as  defined  in  the  ROD 
by  entering  into  a  Consent  Decree  with 
the  EPA  on  August  11,  1992. 

A  Remedial  Design  Work  Plan 
(RDWP)  for  the  JM  Unit  was  submitted 
to  EPA  on  February  25.  1993.  which 
provided  the  overall  management 
strategy  for  performing  the  design. 


construction,  operation  and 
maintenance,  and  monitoring  of  the 
remedial  action.  The  RDWP  was 
approved  by  EPA  on  April  1, 1993. 
Other  submittals  approved  by  EPA 
included  the  30%  Design  Package,  the 
90%  Design  Package,  and  the  Final 
Design  Package. 

Remedial  action  at  the  JM  Unit 
consisted  of  mill  dismanUing;  regrading 
the  tailings  pile;  cross-canyon  stream 
diversion;  improvements  to  an  existing 
sediment  trapping  dam;  access 
restrictions;  deed  restrictions; 
revegetation  pilot  study;  revegetation. 
and  paving  the  access  road.  The  remedy 
has  been  certified  to  be  operational  by 
the  Supervising  Engineer  and  is  in 
compliance  with  the  Consent  Decree, 
the  ROD,  the  approved  final  Remedial 
Design,  the  NCP,  and  ARARs  At  the  JM 
Unit,  remedial  action  was  started  on 
May  17, 1993  and  was  completed  prior 
to  the  pr»-final  inspection  on  April  28, 
1994. 

F.  Community  Relations  Activities 

Commencing  in  June  1987,  EPA 
personnel  met  periodically  with 
members  of  the  Coalinga  City  Council. 
Several  different  persons  designated  by 
the  City  to  be  the  Council's  contact  with 
EPA  were  kept  informed  about  the 
investigation  status.  The  Operable  Unit 
Feasibility  Study  (OUFS)  report  was 
released  for  public  comment  on 
February  9,  1989.  This  document  along 
with  other  site  reports  and  the 
administrative  record  were  made 
available  to  the  public  at  an  information 
repository  established  at  the  City  of 
Coalinga  Public  Library. 

The  public  comment  period 
commenced  on  February  9, 1989  and 
closed  on  March  24, 1989.  A  public 
meeting  was  held  on  February  22,  1989 
at  the  City  Council  Chambers.  Prior  to 
the  beginning  of  the  public  comment 
period,  EPA  published  a  notice  in  the 
Fresno  Bee  and  the  Coalinga  Weekly 
Courier.  The  notice  briefly  described  the 
proposed  plan  and  announced  the 
public  comment  period  and  the  public 
meeting.  The  notice  also  announced  the 
availability  of  the  proposed  plan  and  the 
OUFS  for  review  at  the  information 
repository.  A  fact  sheet  describing  the 
proposed  plan  was  delivered  to  the 
information  repository.  Copies  of  the 
fad  sheet  were  mailed  to  the  EPA 
general  mailing  list  for  the  Atlas  Mine 
and  lohns-Manville  Coalinga  Mill  Sites, 
which  included  approximately  300 
members  of  the  general  public,  elected 
officials  and  media  representatives. 

In  July  1992  EPA  issued  Fact  Sheets 
which  were  mailed  to  the  general 
mailing  list  giving  an  update  on  clean- 
up activities  in  the  Coalinga  Area, 


including  the  Adas  and  Coalinga 
Asbestos  Mines  and  the  City  of  Coalinga 
Superfund  sites.  In  June  1993,  a 
newspaper  advertisement  was  placed  in 
the  Coalinga  Record  to  notify  nearby 
residents  of  the  initiadon  of  remedial 
activities  at  the  JM  Unit  and  to  collect 
names  and  addresses  of  parties 
interested  in  being  placed  on  a  mailing 
list  for  future  information.  Postage-paid, 
pre-addressed  response  cards  were  also 
sent  to  residents  near  the  JM  Unit  to 
determine  if  the  residents  wished  to  be 
placed  on  the  mailing  list.  In  March 
1997.  EPA  issued  another  Fact  Sheet  to 
the  general  mailing  list 

G.  Summary  of  Operation  and 
Maintenance 

L^ng-term  operation  and  maintenance 
at  each  Unit  is  being  performed  under 
the  direction  of  the  relevant  responsible 
party  and  oversight  by  the  California 
Department  of  Toxic  Substances 
Control.  OftM  activities  for  the  Qty  Unit 
ciurendy  include  annual  inspections  for 
cap  integrify,  surface  water  ponding, 
fence  integrify  and  repairs  as  necessary. 
There  is  also  a  provision  for  specific 
monitoring  in  the  event  of  a  natural 
disaster  (100  year  flood,  catastrophic 
earthquake).  The  Operations  and 
Maintenance  Plan  for  the  JM  Unit  is 
Appendix  G  of  the  Remedial  Action 
Completion  Report,  dated  January  10, 
1995.  O&M  activities  for  the  JM  Unit 
include  inspection  of  engineering 
systems,  sediment  removal,  gate  control, 
repairs,  and  reporting.  There  is  also  a 
provision  for  specific  monitoring  in  the 
event  of  heavy  rainfall  or  seismic 
activify  of  magnitude  5  or  greater  within 
50  miles  of  the  Site  and  a  site  caretaker. 
O&M  activities  for  both  Units  are  being 
conducted  in  accordance  with  the  O&M 
Plans. 

H.  Protectiveness 

The  implemented  remedies  achieved 
the  degree  of  cleanup  and  protection  as 
described  in  the  RODs  for  all  pathways 
of  exposure  and  no  further  Superfund 
response  is  needed  to  protect  human 
health  and  the  environment.  Both  units 
at  the  Site  meet  all  the  site  completion 
requirements  as  specified  in  OSWER 
Directive  9320.2-09,  Close-Out 
Procedures  for  National  Priorities  List 
Sites  (Interim  Final),  August  1995.  Long 
term  operation  and  maintenance  will  be 
required  to  insure  the  integrify  of 
controls  constructed  during  the 
remedial  actions.  The  remediation 
implemented  at  each  Unit  does  not 
require  any  operational  activities 
because  of  its  permanent  nature. 
Inspection  activities,  however,  will  be 
conducted.  For  the  City  Unit 
maintenance  activities  may  be  required 


for  the  cap  and  fence;  for  the  JM  Unit, 
maintenance  activities  may  be  required 
for  stream  diversions  and  sediment 
retention  structures.  For  the  Cify  Unit, 
a  deed  restriction  was  recorded  with  the 
Recorder's  Office,  Fresno  Counfy, 
California,  on  June  22, 1990  which 
prohibited  anyone  in  possession  of  die 
property  from  taking  any  actions  that 
woiild  interfere  with  the  maintenance 
and  operation  of  the  waste  management 
imit  to  be  constructed  pursuant  to  the 
Consent  Decree.  This  deed  restriction 
was  amended  upon  completion  of  the 
remedial  action  to  illustrate  the  exact 
placement  and  dimensions  of  the 
constructed  waste  management  unit  For 
the  JM  Unit,  a  deed  restriction  recorded 
with  the  Recorder's  Office,  Fresno 
Coimfy,  California,  on  July  2. 1993, 
prohibits  anyone  in  possession  of  the 
properfy  from  taking  actions  that  would 
interfare  with  the  implementation  of  the 
remedy.  Pursuant  to  CERCLA  12ic>  and 
as  provided  in  OSWER  Directive 
9355.7-02.  Structure  and  Components 
of  Five- Year  Reviews,  May  23, 1991, 
OSWER  Directive  93S5.702A, 
Supplemmtal  Five- Year  Review 
Guidance,  July  26. 1994.  and  Second 
Supplemental  Fiv»'Year  Review 
Guidance,  E)ecember  21, 1996,  EPA 
must  conduct  a  statutory  five-year 
review. 

One  of  the  three  criteria  for  deletion 
specified  that  EPA  may  delete  a  site 
from  the  NFL  if  "responsible  {mrties  or 
other  patties  have  implemented  all 
appropriate  response  actions  required." 
B'A.  widi  the  concurrence  of  die 
California  Department  of  Toxic 
Substances  Control,  believes  that  this 
criterion  for  deletion  has  been  met 
Consequendy.  EPA  is  proposing 
deletion  of  this  Site  from  the  NPL. 
Documents  supporting  this  action  are 
available  at  the  EPA  Reghm  9  NPL 
docket 

Dated:  November  11, 1997. 
Felicia  Marcos, 

Regional  Administrator,  Region  9. 
|FR  Doc.  97-30380  Filed  11-18-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  Na  97-227,  RM-91S9) 

Radio  Broadcasting  Sarvlcas;  Wasilla, 
AK 

AGENCY:  Federal  Communications 
Commission. 

ACnON:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  KMBQ  Corporation, 
requesting  the  allotment  of  Channel 
273C2  to  Wasilla,  Alaska,  as  that 
communify's  second  local  FM 
transmission  service.  Coordinates  used 
for  this  proposal  are  61-37-32  and  149- 
24-05. 

DATES:  Conunents  must  be  filed  on  or 
before  December  22, 1997,  and  reply 
comments  on  or  before  January  6. 1998. 

ADDRESSES:  Secretary.  Federal 
Communtcations  Commission. 
Washington.  DC  20554.  In  addition  to 
filing  conunents  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  John 
Wells  King  and  Amelia  Brown,  Esqs., 
Haley.  Bader  flt  Potts.  4350  North  Fairfax 
Drive,  Suite  900,  Arlington.  VA  22203- 
1633. 

FOR  FURTHER  MFOBMAHON-GONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  WFORMATKM:  This  is  a 
synopsis  of  the  Commissfon's  Notice  of 
Proposed  Ride  Making,  MM  Docket  No. 
97-227,  adopted  October  22. 1997.  and  ' 
released  October  31. 1997.  The  fuU  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  POCs 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Swvice,  Inc.,  1231  20th 
Street.  NW.,  Washington,  DC  20036. 
(202) 857-3800. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  xmtil  the  matter 
is  no  longer  subject  to  Commission 
consider^on  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents.  See  47 
CFR  1.415  and  1.420. 

List  (rfSubjectrin  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationi  Comminioa. 
John  A.  Karonaoa, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  97-30286  Filed  11-18-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pari  73 

[MM  Doefcel  No.  97-224,  Rll»-«1771 

Radio  Broadcasting  Sarvioaa;  Monroa, 
UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.  , 

summary;  The  Conunission  requests 
comments  on  a  petition  filed  by  Charles 
D.  Hall  requesting  the  allotment  of 
Channel  257C2  to  MoiutM,  Utah,  as  the 
communify's  first  local  amal 
transmissifm  service.  Channel  2S7C2 
can  be  allotted  to  Monroe  in  compliance 
with  the  Commisnon's  minimum 
distance  separatron  requirements  with  a 
site  restriction  of  1.3  kilometers  (0.8 
miles)  south  in  order  to  avoid  a  short* 
spacing  conflict  with  vacant  Channel 
256A  at  Levan.  Utah.  The  coordinates 
for  Channel  257C2  at  Monroe  are  38- 
37-21  NL  and  112-07-29  WL. 
DATES:  Comments  must  be  filed  onnr 
before  December  22, 1997,  and  repfy 
comments  on  or  before  January  6. 1998. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  coiuidtant, 
as  follows:  James  K.  Edmundson; 
Gardner,  Carton  &  Douglas.  1 301 K 
Street,  NW.,  Suite  900.  East  Tower. 
Washington.  DC  20005  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  OOWT ACTl  Pam 
Bliunenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLBMBITARY  MFORMATUN:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-224.  adopted  October  22. 1997,  and 
released  October  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  £)C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc..  (202)  857- 
3800. 1231  20th  Street,  NW, 
Washington,  OC  20036. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subfects  in  47  CFR  port  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jdui  A.  Karonaoa, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Biueau. 
IFR  Doc.  97-302a5  Filed  11-18-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Doctol  Na  97-22S,  fM-0173] 

Radio  Broadeaating  Sarvlcaa;  OInay 
and  Archar  City,  TX 

AGBICY:  Foderal  Communications 

Commission. 

ACnON:  Proposed  rule. 

summary:  The  Commission  requests 
conunents  on  a  petition  filed  by  Texas 
Grace  Communications  piroposing  the 
reallotment  of  Channel  248C2  from 
Olney  to  Archer  Qty.  Texas;  the 
modification  of  Station  KRZB(FM)'8 
authorization  to  specify  Archer  City  as 
its  community  of  license;  and.  the 
allotment  of  Channel  270C2  at  Olney. 
Texas,  as  a  replacement  channel.  Both 
chaimels  can  be  allotted  to  Archer  City 
and  Olney,  respectively,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements. 
Channel  248C2  can  be  allotted  to  Archer 
City  with  a  site  restriction  of  0.2 
kilometer  (0.1  mile)  southeast  of  the 
community.  The  coordinates  for 
Channel  248C2  at  Archer  City  are  33- 
3S-36  NfL  and  9»-37-31  WL.  Chaimel 
270C2  can  be  allotted  to  Olney  with  a 
site  restriction  of  5.2  kilometers  (3.2 
miles)  west  of  the  city.  The  coordinates 
for  Channel  270C2  at  Olney  are  33-21- 
39  NL  and  98-48—42  WL.  In  accordance 
with  Section  1.420(i).  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  248C2  at  Archer  City  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  December  22.  1997,  and  reply 
conunents  on  or  before  January  6, 1998. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  OC  20554.  In 
addition  to  filing  comments  with  the 


FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  M  Pelkey,  Esq.,  Haley, 
Bade  &  Potts  P.L.C.,  4350  North  Fairfax 
Drive.  Arlington.  Virginia  22203-1633 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
41&-2180. 

SUPP1.EMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-225,  adopted  October  22,  1997,  and 
released  October  31,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc.,  (202)  857- 
3800, 1231  20th  Street.  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  sub)ect  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Gommissioa 

John  A.  Karooaos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  97-30284  Filed  11-18-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docfcat  No.  97-226,  RM-9184] 

Radio  Broadcasting  Sarvices; 
Prinavilla,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Michael 
Mattson  and  Kenneth  Lewetag  seeking 
the  allotment  of  Channel  254C3  to 


Prineville.  OR,  as  the  community's 
second  local  FM  and  third  local  aural 
service.  Channel  254C3  can  be  allotted 
to  Prineville  in  compliance  with  the 
Commission's  minimiun  distance 
separation  requirements  with  a  site 
restriction  of  10.6  kilometers  (6.6  miles) 
southeast,  at  coordinates  44-13-30  NL; 
120-46-30  WL.  to  avoid  a  short-spacing 
to  Station  KUPL-FM.  Chaimel  254C1, 
PorUand.  OR 

DATES:  Comments  must  be  filed  on  or 
before  December  22. 1997.  and  reply 
comments  on  or  before  January  6,  1998. 

AODRESSeS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Michael  L.  Mattson.  15740 
May  Road,  Dallas.  OR  97338 
(Petitioner). 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPt.EMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-226,  adopted  October  22. 1997.  and 
released  October  31. 1997.  The  full  text 
of  this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Refarence  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International  .^ 
Transcription  Services.  Inc..  (202)  857- 
3800,  1231  20th  Street,  NW, 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Nodce  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  e^ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

-     Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karooaos. 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  97-30283  Filed  11-18-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

{MM  Aoekal  Na  •7-228;  RM-tieS] 

Radio  BnadcasHnQ  Sarvlcaa;  Pima, 
AZ 

AOENCY:  Federal  Communications 

CommisuoQ. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rale  making 
filed  on  behalf  of  ILA.  Moatierth 
Enterprises,  L.L.C..  seeking  tfaa 
allotmaia  of  Channel  296A  to  Pima.     > 
Arizona,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  this  proposal  ara  32-53-36  and 
109-49-42.  Pima,  Arizona,  is  located 
within  320  kilometers  (199  miles)  of  the 
Mexico  border,  and  therefore,  the 
Commission  must  obtain  the 
concturenca  of  the  Mexican  government 
in  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1997,  and  reply 
comments  on  or  before  January  13, 
1908. 


I:  Secretary,  Pedraal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FOC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Gregory 
L.  Masters,  Esq.,  Fisher,  Wayland, 
Cooper,  Leader  ft  Zaragoza,  L.LJ*.,  2001 
Pennsylvania  Avenue,  NW..  Suite  400, 
Washington.  DC  20006. 

FOR  RMTHER  MFOMIATION  contact: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

suppiaeirARv  mformatnm:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  DockM  No. 
97-228.  adopted  October  29. 1997.  and 
released  November  7. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCCs 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Swvice,  Inc.,  1231  20th 
Street.  NW..  Washington,  DC  20036, 
(202) 857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 


parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.120^(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  infarmatinn  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  SobfectB  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commissioik 
John  A.  Kt— OS, 

Chief.  Allocations  Branch.  Policy  and  Rales 
Division.  Mass  Media  Bunau. 

(FR  Doc.  97-30288  Filed  ll-ia~97;  8:45  am] 
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FEDERAL  COMMUMGATIONS 

wOMMInoSlwN 

47CFRPart73 

{MM  Dockat  Na  97-AM,  RM-»1«q 

Radio  Broadcaatln9.Sarvlcaa;  Naw 
Albanyi  MS 

AOENCY:  Federal  Communicatioiu 

Commission. 

ACTION:  Proposed  rule. 


t:  The  Commission  requests 
ccAnments  on  a  petition  filed  by  George 
G.  Callicut  requesting  the  allotment  of 
Channel  268A  to  New  Albany, 
Mississippi,  as  the  community's  third 
FM  service.  Channel  268A  can  be 
allotted  to  New  Albany  in  compliance 
widi  the  Commission's  minimun^ 
distaru»  separation  requirements  with  a 
site  restriction  5.5  kilometers  (3.4  miles) 
northwest  in  order  to  avoid  a  short- 
spacing  conflict  with  the  licensed 
opoation  of  Station  WFTA-^'M. 
Channd  270C2,  Fulton.  Mississippi. 
The  coordinates  for  Channel  268A  at 
New  Albany  are  34-31-14  NL  and  8»- 
03-03  WL. 

DATES:  Comments  must  be  filed  on  or 
before  December  29, 1997.  and  reply 
conunents  on  or  before  January  13, 
1998. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FOC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant. 
as  follows:  George  G.  Callicut.  505  West 
End  Drive,  New  Albany.  Mississippi 
38652  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLBUBTTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making.  MM  Docket  No. 
97-230.  adopted  October  29.  1997,  and 


released  November  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M> 
Street,  NW,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contracts.  ITS,  Inc.,  (202)  857- 
3800, 1231  20th  Street.  NW. 
Washington.  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  procee<ting. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattar 
is  no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  dumnel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  conunents.  see  47 
CFR  1.415  and  1.420. 

Lirt  of  Snbfects  fas  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatioiu  Commission. 

^haA.KaraMes, 

Chief,  Allocations  Branch,  Ptdicy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  97-30289  Filed  ll-l»-a7;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

47  CFR  Part  73 

[MM  Oockat  Na  97-229,  RM-«tOa| 


Radio  Broadeaating  I 
Wsiranton,  NC,  La  Croaaa,  VA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
MainQuad,  Inc.,  seeking  the  reallotment 
of  Channel  297C2  from  Warrenton.  NC, 
to  La  Crosse.  VA.  as  the  community's 
first  local  aural  service,  and  the 
modification  of  SUtion  WXNC's 
construction  permit  to  specify  La  Crosse 
as  its  community  of  license.  Chaimel 
297C2  can  be  allotted  to  La  Crosse  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.9  kilometers  (9.9  miles)  east,  at 
coordinates  36-45-07  NL;  77-5&-36 
WL.  to  accommodate  petitioner's 
desired  transmitter  site. 
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DATES:  Comments  must  be  filed  on  or 

before  December  29, 1997.  and  reply 

comments  on  or  before  Jantiary  13, 

1998. 

AOORESSES:  Federal  Conmiimications 

Commission,  Washington,  DC  20554.  In 

addition  to  filing  comments  with  the 

FCC,  interested  parties  should  serve  the 

petitioner,  or  its  counsel  or  consultant, 

as  follows:  John  M.  Pelkey,  Haley  Bader 

ft  Potts  P.LC.  Suite  900.  4350  North 

Fairfax  Drive,  Arlingtcm,  VA  22203- 

1633  (Counsel  to  petitioner). 

FOR  FURTHER  MF0RMAT10N  OOKTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)41ft-2180. 

SUPPLBiBfTAHY  MFORMAT10N:  This  is  a 

synopsis  of  the  Commission's  Notice  of 

Proposed  Rule  Making,  MM  Docket  No. 


97-229,  adopted  October  29, 1997,  and 
released  November  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  fh  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc..  (202)  857- 
3800. 1231  20th  Street.  NW, 
Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fit>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts.. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Lial  of  Subjects  in  47  CFK  Part  73 

Radio  broadcasting. 
Federal  Comtaianications  Comminion. 
John  A.  KarouMM, 

Otief,  Allocations  Branch,  Policy  and  Bules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-30287  FUed  11-18-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
oommittee  meetings,  agerx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


OEPARTMEMT  OF  AGRICULTURE 
Offic*  of  th«^S«cralary 
■Mwnbws  of  Porfdrmanco  Roviow 


AOatCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  jidtice  announces  the 
appointment  of  members  of  the 
Performance  Review  Boards  (PRBs)  for 
the  U.S.  Department  of  Agriculture 
(USDA).  The  USDA  PRBs  provide  fair 
and  impartial  review  of  Scrnior 
Executive  Service  {SES\  performance 
appraisals,  and  make  recommendations 
to  the  Secretary  of  Agriculture, 
regarding  final  performance  ratings, 
perfimnance  awards,  pay  adjustments, 
receitificatioa  and  Presidential  Rank 
Awards  for  SES  members. 
EFFECTIVE  DATE:  November  19. 1997. 
FOR  FURTHER-WFORMATION  CONTACT: 
Barbara  Holland,  Office  of  Human 
Resotirces  Management.  Executive 
Resources  and  Services  Division,  U.S. 
Department  of  Agricultiu^,  1400 
Independmce  Avenue,  SW.. 
Washington,  DC20250,  (202)  720-6047. 
SUPPI.aiENTARY  INFORMATION:  The 
publication  of  PRB  membership  is 
required  by  Section  4314(cK4)  of  Title  5, 
U.S.C.  The  following  membership  list 
represents  a  standing  register,  from 
which  specific  PRBs  wiU  be  constituted. 

Ackenium.  Kenneth  D. 
Acord,  Bobby  R. 
Ahl,  Alwynelle  S. 
Aldaya,  George  W. 
AUen,  Richard  Dean 
Amontree,  Thomas  S. 
Anand,  Rafen  S. 
Anderson,  Maigot  H. 
Andre.  Pamela  Q. 
Andreuccetti.  Eugene  E. 
Anny.  Thomas  J. 
Arnold.  Richard  W. 
Araoldi,  Joan  M. 
Arthur.  John  B. 
Ashwoith,  Wairen  R. 
Atienza,  Maiy  E. 


Baker,  James  Robert 
Bange,  Gerald  A. 
Barrett  Jr..  Fred  S. 
Bartuaka,  AnnM. 
Bateman,  Victoria  L. 
Bay,  Donald  M. 
Beauchamp,  Craig  L> 
Beck,  Richard  H. 
Bensey  Jr.,  Roger  L. 
Beig,  Joel  S. 

Betschart.  Antoinette  A. 
Billy,  Thomas  J. 
Blackburn,  Wilbert  H. 
Besecksr,  Raymond  Ronald 
Bosworth,  Dale  N. 
Botttun,  John  S. 
Braley.  George  A. 
Breeze,  Roger 
Bryant,  Arttiur  Ray 
Buiacfa.  William  W. 
Btmtain,  Bmmie  J. 
Burke.  Brian  E. 
Bums, -Denver  P. 
Burae  Sr.,  Luther 
Burt,  John  P. 
Campbell,  Arthur  C 
Carey,  AimE. 
Carey.  PriKilla  B. 
Carpenter,  Barry  L 
Cartwright  Jr.,  Charles  W. 
Chambliaa,  Miary  T. 
Cherry,  John  P. 
Cielo,  Angel  B. 
Clark,  La%vrence  E. 
Clayton,  Kermeth  C. 
Cohen.  Kenneth  E. 
CoIlina.KeithJ. 
Comanor,  Joan  M. 
Conrad.  Virgil  L 
Conway.  Roger  K. 
Conway,  Thomaa  V. 
Cooksie,  Carolyn  B. 
Cooper,  George  E. 
Coulter,  Kyle  Jane 
David,  Irwin  T. 
Dewhurts,  Stephen  B. 
Dittrich,  Suzatte  M. 
Dombeck,  Michael  P. 
Dooms,  Elnora  C. 
Douglas  Jr. ,  Frederick  C. 
Drazek.  Paul  A. 
Duncan,  Charies  N. 
Duncan  HI,  John  P. 
Dunkle,  Richard  L. 
Ebbitt,  James  R. 
Elder,  Al£ced  S. 
Elias.  Thomas  S. 
Ellia,  Joanne  H. 
Estill,  Elizabeth 
Evana.  Gary  R. 
Evans,  Reba  P. 
Fishman.  Michael  E. 
Flsiachman,  Joyce  N. 
Fowler,  Jerry  L. 
Franco,  Robert 
Franks  Jr.,  William  Je 
Frazier,  Gregory 
Frost,  Alberta  C 
Gadt.LanyO, 
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Galvin,  Timothy  J. 

Gardner  Jr.,  William  Eari 

Geaaler,  Mitchell  Ray 

Ceiburd,  Diane  E. 

GiIlam,.Bertha  C 
.  Gippert,  Michael  J. 

Gipaon,  Cheater  A 

Glavin,  Margaret  Agnes 

Golden,  John 

Golodner,  Adam  M 

Graybeal,  Nancy 

Greene,  Frank  C. 
'    Greensfaields,  Bruce  L. 

Grundeman,  Arnold  James 

Gugulia,  Katherine  C 

GuMin,  Richard  W. 

Hadlock.  Earl  C. 

Hagy  m.  William  F. 

Hall,  David  C. 

Hall.  John  W. 

Hamilton,  Thomas  E. 

Hardy  Jr.,  Leonard 

Harrington  Jr.,  Rube 

Harria,  Sharron  L 

Hatamiya,  Lon  S. 

Hatcher,  Charlea  F. 

Havlik,  William  J. 

Hayea,  Paula  F. 

Herbert,  Thomas  R 

Hefieran,  Colien  J. 

Hellickaon  Key,  Sandra 

Heimeberry,  Thomaa  J. 

Hamandez,  Humberto 

Heaael,  David  L. 

He%viitg8,  Adriaiuu  D. 

Hicka,  Vicki  J. 

Hill,  Ronald  W. 
Hobbie,  Mary  Kyle 

Hobba,  AlmaC. 

Hobba,  Ira  L 
.  Holbrook,  David  M 
Holllngaworth,  Jill  M 
Holman,  Pred  Dwi^t 
Horn,  Floyd  P. 
Homer,  Withera  G. 
Houae,  Carol  C 
Hudnall  Jr.,  William  J. 
laclcson,  Ruthie  F. 
Jackaon,  Yvette  S. 
Jacoba,  Robert  T. 
Jakub,  Lawrence  M 
Janik,  Philip  J. 
Johnaen,  P^er  B. 
Johnaon,  Allan  S. 
Johnaon,  Judith  K. 
Johnson.  Paul  Wesley 
Johnaon.  Phyllis  E. 
Jordan,  John  P. 
Joalin,  Robert  C 
Jung.  Chriatine  M. 
Kaiaer.Jr,  Harold  F. 
Kaplan,  Dennis  L 
Keeffe,  Mary  Aim 
Keener,  Mary  Lou 
Keeney,  Robert  C 
Keith.  Roderick 
Xelly,  Jamea  Michael 
KeUy,  Keith 
Kelly,  Michael  W. 
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Kennedy,  Eileen  T. 
King,  )anat  C 
King.R.  Alan 
King  )r..  Edgar  C. 
KnipUng,  Edward  B. 
Koopman,  Robert  B. 
KronenbergBTjr.,  Donald  R. 
Kuhn,  Betsey  A. 
La«ter,  Dani^  B. 
Laverty  Jr.,  Robert  L 
Lavin.  Mary  Jo 
Lee.  Warren  111. 
Leo.  Io«eph  I. 
Laonhardt,  Barbara  A. 
Lewis,  David  N. 
Lawia  Jr..  Robert 
Lilia,  Janice  Gnacmuck 
Linden,  Ralph  A. 
Little.  James  R. 
Long.  Richard  D. 
Lugo.  Ariel  E. 
Luksn.  Bonnie  L 
Madas.  Cheryl  L 

Maloney.  Kathryn  P. 

Manning,  Gloria 

Maigbeim,  Gary  A. 

Martin,  Christopher ). 

Martinez.  WUda  H. 

MaU.  Deborah 

Maupin.  Gary  T. 

Mazie,  Sara  M. 

McCutcheon.  John  W. 

McDougie,  Janice  H. 

Mckee.  Richard  M. 

Medley.  Terry  L. 

Meogeling.  WtUiam  L. 

Mezainis,  Valdis  E. 

Miller.  Charles  R. 

Mills,  Thomas  J. 

Mina,MarkT. 

Murrell.  Kenneth  D. 

Nervig.  Robert  M. 

Newman.  Richard  Odell 

Nordstrom.  Gary  R. 

Novak.  Jon  E. 

O  Brien.  Patrick  Michael 

Oberlander.  Heibert 

OfFutt.  Susan  E. 

Ohler.  Barry  A. 

Olsen,  Eric  N. 

Oneil.  Barbara  T. 

Onstad.  Charles  A. 

Ortego.  John  R. 

Osg(xxl.  Barbara  T. 

Qtto.  Ralph  A. 

Parry  Jr..  Richard  M. 

Peanon.  James  E. 

Peer.  WUbur  T. 

Perry.  James  P. 

Peters.  Robert 

Potts,  Janet  S. 

Powers.  Judy  M. 

Prchal.  Robert  J. 

Prucha,  John  C. 
PxiTcell.  Robert  L. 
Pytel,  Christine 
Radloff.  David  L 
Rains.  Michael  T. 
Rawts.  Charles  R. 
Read,  Hershel  R. 
Reed.  Anne  F  T. 
Reed.  Craig  A. 
Reed.  Pearlie  S. 
Raginato.  Robert  ). 
Reilly,  Susan  B. 
Roxroad  Jr.,  Caird  B. 


Reynolds.  James  R. 
Rhoades.  James  D. 
Riemenschneider.  Robert  A. 
Risbrudt.  Christopher  D. 
Robinson.  Bobby  H. 
Rockey,  Sarah  J. 
Roussopoulos.  Peter  J. 
Salwassar.  Harold  James 
Satterfield.  Steven  E. 
Scattxough.  Frank  E. 
Schipper  Jr..  Arthxir  L. 
Sciuoeder.  James  W. 
Schwalbe,  Charles  P. 
Sesco,  Jerry  A. 
Sexton.  Thomas  ). 
Seymour.  Carol  M. 
Shackelford.  Parks  D. 
Shadbum.  Jan  B. 
Shands.  Hnuy  L. 
Sheikh.  Patricia  R. 
Shipman,  David  R. 
Simmons.  Robert  M. 
Skeen.  David 
Smith.  Dallas  R. 
Smith,  Horace 
Smith.  Kathehna  R. 
Smith.  Peter  Francis 
Smulkstys.  Inge  P. 
Smythe,  Richard  V. 
Somman,  William  T. 
Soper  Jr.,  Richard  S. 
Spence,  Joseph 
Spory,  Gene  P. 
Sprague,  G.  Lynn 
St  John.  Judith  B. 
Steele,  W.  Scott 
Stencel  ID,  John 
Stewart,  Ronald  E. 
Stockton  Jr.,  Blaine  D. 
Stol£s,  Patricia  F. 
Stommes,  Eileen  S. 
Stuber.  Charles  W. 
Tanner,  Steven  N. 
Tharrington.  Ronnie  O. 
Thomas.  Irving  W. 
Thompson.  Clyde 
Thompson,  Paul  E. 
Thornton,  Samuel  B. 
Toigerson,  Randall  B. 
Torres,  Alfonso 
Towns,  Eleanor  R. 
Tuchmann.  E.  Thomas 
Twining,  HoUace  L. 
Vail.  Kenneth  H. 
Valsing.  D.  Charles 
Van  Klaveran,  Richard  W. 
Van  Schilfgaarde,  Jan 
Vasquez  Jr.,  Victor 
Verble.  SedelU  D. 
Vogel,  Frederic  A. 
Vogel,  Richard  J. 
Vonk,  Jeffrey  Ronald 
Wachs.  Lawrence 
Wachsmuth,  Ina  K. 
Wagner,  Lynnett  M. 
Walker,  Larry  A. 
Walsh.  Thomas  M. 
Walton.  Thomas  B. 
Watkins.  Dayton  J. 
Weber.  Barbara  C. 
Weber,  Bruce  R. 
Weber.  Thomas  A. 
West,  William  L. 
WhiUock.  Cari  S. 
White,  Barbara  A. 
White  jr..  T.  KaUey 


Whiteman.  Glenn  D. 
Whiting.  Robert  W. 
Whitmore.  Charles 
Williams.  John  W. 
Williams,  Robert  W. 
Williamson.  Robert  L. 
Wilson,  Edward  M. 
Witt.  Timonthy  Blaine 
Wright.  Lloyd  B. 
Wu.  Jeremy  S. 
York.  Phyllis  B. 
Young  Jr..  Robert  W. 
ZaUen,  Phillip 
Zom,  Frances  E. 
Dated:  November  12. 1997. 


KldkwdB. 

Dgputy  Secretaiy. 

IFR  Doc  97-30318  Filed  11-18-97;  8:45  am] 
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DEPARTMENT  OF  AORICULTURE 

Food  Sataty  and  InapwtfcMi  Swvloa 
{Dociia«No.t7-<MMl 

Notico  of  RaquMi  for  ExiMMion  and 
Rovfaion  of  a  Currandy  Approvad 
Intonnatton  Collacllofi 

AQCNCY:  Food  Safety  and  bwpecticm 
Service.  USDA. 
action:  Notice  and  leqaest  for 
comments.  ~ 

n— Hirr;  in  accordance  with  the 
Paperwork  Radnctian  Act  of  1905  and 
the  OfiBce  of  Management  and  Budgrt 
(OMB)  regulations,  this  notice 
announces  the  Food  Safsty  and 
Inspection  Service's  (FSS)  intention  to 
request  an  extension  for  and  revision  to 
a  currenUy  approved  information 
collection  padcage  regarding 
exportation,  transportation,  and 
importation  of  meat  and  poultry 
products. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  20. 1998. 
APOmOMAL  ■rOWM>TIOW  OR  COMMCIIf, 
Contact  Lee  Puricelli.  Paperwwk 
Specialist.  (202)  720-0346. 

StlPPLEMBtTARV  MTOIWATVM: 

Title:  Exportation,  Transportation, 
and  Importation  of  Meat  and  Poultry 
Products. 

OMB  Number.  0583-0004. 

Expiration  Date  of  Approval: 
December  31, 1997. 

Type  of  Request:  Extension  and 
revision  of  a  ctirrenUy  approved 
information  collection. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.).  These  statutes  mandate  that  FSIS 


Federal  Register  /  Vol.  62,  No.  223  /  Wednesday.  November  19.  1997  /  Notices  61725 


protect  the  public  by  ensuring  that  meat 
and  poultry  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

FSIS  ts  requesting  an  extension  and 
revision  to  the  information  collection 
package  addressing  meat  and  poultry 
paperwoik  and  recordkeeping 
requirements  regarding  exportation, 
transportation,  and  importation  of  meat 
and  poultry  products.  FSIS  requires  that 
meat  and  poultry  estaUishments 
exporting  product  to  foreign  coimtries 
complete  an  export  certificate. 
Establishments  must  supply  the  type, 
amount,  and  destination  of  product 
being  exported.  The  information 
required  by  on  this  form  does  not 
duplicate  any  information  required  by 
other  Federal  agencies.  The  form  is 
-necessary  to  certify  to  the  importing 
countries  that  FSIS  inspectors  have 
inspected  the  product  and  have  found  it 
soimd  and  wholesome.  Additionally, 
FSIS  uses  the  information  from  the  fiDrm 
in  its  annual  Report  to  Congress  as 
required  by  sections  3Ql(c)(4)  and  20(e) 
of  the  FMIA  and  sections  27  and  5(c)(4) 
of  the  PPIA, 

Meat  and  poultry  products  not 
marked  with  the  mark  of  inspection  and 
shipped  from  one  official  establishment 
to  another  for  further  pn>cessing  must 
be  transported  under  FSIS  seal  to 
prevent  such  unmarked  product  from 
entering  into  commerce.  To  track 
product  shipped  iinder  seal,  FSIS 
requires  shipping  establishments  to 
complete  a  form  that  identifies  the  type, 
amoimt.  and  weight  of  the  product. 

A  foreign  country  exporting  meat  ot 
poultry  products  to  the  U.S.  must 
establish  eligibility  for  importation  of 
product  into  the  U.S.  and  annually 
certify  that  its  inspection  systems  are 
"at  least  equal  to"  the  U.S.  inspection 
system.  To  maintain  eligibility,  a 
written  report  must  be  prepared 
monthly  by  a  representative  of  the 
foreign  inspection  system  for  each 
establishment  listed  in  the  certification. 
Additionally,  meat  and  poultry  products 
intended  for  import  into  the  U.S.  must 
be  accompanied  by  a  health  certificate, 
signed  by  an  official  of  the  foreign 
government,  stating  that  the  products 
have  been  produced  by  certified  foreign 
establishments.  Establishments  or 
brokers  wishing  to  import  product  into 
the  United  States  must  complete  a  form 
that  specifies  the  type,  amount, 
originating  coimtry  and  destination  of 
the  meat  and  poultry  product.  The 
amoimt  of  meat  and  poultry  product 
imported  into  the  United  States  is 
included  in  FSIS's  annual  Report  to 
Congress.  Additionally,  FSIS  has 
established  procedures  allowing 
establishments  importing  prtxluct  to 


stamp  such  product  with  the  inspection 
legend  prior  to  FSIS  inspection,  if  they 
receive  FSIS  prior  approval. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.0773501  hours  per  response. 

Respondents:  Meat  and  poultry 
establishments. 

Estimated  Number  of  Respondents: 
7.374. 

Estimated  Number  of  Responses  per 
Respondent  295.88866. 

Estimated  Total  Aimual  Burden  on 
Respondents:  168,769  hours. 

Copies  of  this  information  collection 
assessment  and  comments  can  be 
obtained  from  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA,  300  12th  Street  SW, 
Room  109,  Washington,  DC  20250- 
3700,  (202)  720-0346. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS's  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  includii^  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  November  10. 1997. 
Tliomas  J.  Billy, 

Administrator. 

(FR  Doc.  97-30319  FUed  11-18-97;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inapaction  Sarvica 
[Docket  Na  97-06SN] 

Notice  of  Raquaat  for  Extanaion  and 
Raviaion  of  a  Currentty  Approved 
Information  Collection 

AQENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 


(OMB)  regulations,  this  notice 
annoimces  the  Food  Safety  and 
Inspection  Service's  (FSIS)  intention  to 
request  an  extension  for  and  revision  to 
a  currently  approved  information 
collection  package  regarding  official 
marking  devices,  labeling,  and 
packaging  material. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  20. 1998. 
ADOmONAL  MFORMAHON  OR  COMMENTS: 
Contact  Lee  Puricelli,  Paperwork 
Specialist,  (202)  720-0346. 

SUPPLEMSfTARY  MF0RMAT10N: 

Title:  Official  Marking  Devices. ' 
Labeling,  and  Packaging  Material. 
OMBNumber.  0583-0092. 
Expiration  Date  of  Approval: 
December  31,  1997. 

Type  of  Request  Extension  and 
revision  of  a  currentiy  approved 
information  collection.  ( 

Abstract  FSIS  has  been  delegated  the 
authority  to  exercise  the  fimctions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPLM  (21  U.S.C.  451  et 
seq.).  These  statutes  mandate  that  FSIS 
protect  the  public  by  wntiring  that  meat 
and  poultry  products  are  safis. 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

FSIS  IS  requesting  an  extension  and 
revision  to  the  information  collection 
package  addressing  meat  and  poultry 
paperwork  and  recordkeeping 
requirements  regarding  official  marking 
devices,  labeling,  and  packaging 
material.  To  control  the  manufacture  of 
marking  devices  bearing  official  marks, 
FSIS  requires  that  official  meat  and 
poultry  establishments  and 
jnanufacturers  of  such  marking  devices 
complete  a  form.  The  establishment 
completes  the  first  part  of  the  form 
requesting  that  certain  brands  or  other 
devices  be  manufactured.  The 
manufactiu^r  of  the  brands  then 
provides  its  business  name  and  address, 
and  serial  numbers  of  brands  or  devices. 
Such  certification  is  necessary  to  help 
prevent  the  manufacture  and  use  of 
counterfeit  marks  of  inspection.  To 
ensure  that  meat  and  poultry  products 
are  accurately  labeled,  FSIS  approves 
meat  and  poultry  product  labelings.  To 
ensure  that  packaging  material  does  not 
render  meat  and  poultry  products 
adulterated,  FSIS  requires  a  statement  of 
assurance  from  packaging 
manufacturers  when  such  packaging  is 
intended  for  use  in  meat  and  poultiy 
establishments.  The  statement  is  a 
guaranty  that  the  packaging  material 
conforms  with  Federal  Food.  Drug  and 
Cosmetic  Act  (FFDCA)  regulations  for 
food  contact  materials. 
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Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
.2596531  hours  per  response. 

Respondents-.  Meat  and  poultry 
establishments. 

Estimated  Number  of  Respondents: 
7^74. 

Estimated  Number  of  Responses  per 
Respondent  62.153919. 

Estimated  Total  Annual  Burden  on 
Respondents:  119,005  hours. 

Copies  of  this  information  coUection 
assessment  and  comments  can  be 
obtained  from  Lee  Puricelli,  Paperwork 
Specialist.  Food  Safety  and  Inspection 
Service,  USD  A.  300  12th  Street  SW, 
Room  109,  Washington.  DC  20250- 
3700.  (202)  720-0348. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS's  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 

All  Ei^aaaes  to  this  notice  will  be 
summailHdand  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  November  10, 1997. 
TkoaHaf.Mll7, 
Administrator. 

(FR  [)oc  97-30320  Filed  11-18-97;  9:45  am) 
■LUNOCOOC  M1«-0M-» 


DEPARTMENT  OF  AGRICULTURE 


Forest  Service 

Notice  of  Intent  To  Prepare  an 
Envlronmantal  Impact  Statement  for 
the  Expansion  of  the  Bill  Williams  Ski 
Area 

agency:  Forest  Service,  United  States 
Department  of  Agriculture. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Expansion  of  the  Bill  Williams 
Mountain  Ski  Area. 

summary:  The  United  States  Department 
of  Agriculture  Forest  Service  (USDA, 
FS),  Region  3,  Kaibab  National  Forest, 
announces  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 


pursuant  to  Sec.  102(2Hc)  of  the 
National  Environmental  Quality 
requestions  for  implementing  NEPA. 
This  Environmental  Impact  Statement 
will  evaluate  potential  impacts  from 
expanding  the  Bill  Williams  Mountain 
Ski  area,  Coconino  County,  Arizona. 
The  USDA,  FS  invites  the  general 
public,  local  governments.  Indian  tribes, 
other  Federal  agencies,  and  states  to 
submit  written  comments  or  suggestions 
concerning  the  scope  of  the  issues  to  be 
addressed,  alternatives  to  be  analyzed, 
and  the  enviroiunental  impacts  and 
cultural  impacts  to  be  addressed  in  the 
Draft  Environmental  Impact  Statement 
(DEIS).  The  public  is  invited  to 
participate  in  scoping  activities 
including  an  open  house  in  which 
comments  and  suggestions  will  be 
received.  Oral  and  written  comments 
will  be  considered  equally  in 
preparation  of  the  DEIS. 

dates:  All  comments  must  be  received 
or  postmarked  by  December  22. 1997,  to 
be  considered  in  the  preparation  of  the 
DEIS.  To  the  extent  practicable,  the 
USDA.  FS  will  consider  comments 
received  or  postmarked  after  the 
deadline.  An  open  house  will  be 
conducted  at  the  Williams  Holiday  Inn 
(950  N.  Grand  Canyon  Blvd.,  Williams, 
AZ)  on  December  4, 1997.  between  4:30 
and  8:00  P.M.  The  date.  time,  and 
specific  location  of  the  scoping  meeting 
will  be  announced  at  least  15  days 
before  the  meeting  in  the  local  media. 

FOR  FURTHER  SfORMATION  COWrACT: 
Please  direct  written  comments/ 
suggestions  on  the  scope  of  the  DEIS  or 
questions  concerning  the  project  to:  Teri 
Cleeland  at  USDA.  FS  Williams/ 
Chalendar  Ranger  District,  501  W.  Route 
66,  Williams,  AZ  86046.  520/635-2676 
or  Dave  Brewer  at  Kaibab  National 
Forest.  800  S.  6th  St..  Williams,  AZ 
86046,  520/635-8331. 
SUPPLEMBfTARY  MFORSMTION: 

Purpose  and  Need:  The  proposed  ski 
expansion  area  is  located  in  the  Kaibab 
National  Forest  approximately  four 
miles  south  of  Williams.  Arizona  on  Bill 
Williams  Mountain.  A  comparison  of 
the  existing  and  desired  conditions  for 
this  management  area  outlined  in  the 
Kaibab  National  Forest  Land  and 
Resource  Management  Plan  indicates  a 
need  to  improve  not  only  the  existing 
ski  facilities  but  also  expand  on  the  16 
acres  of  the  skiable  terrain  to  promote  a 
quality  alpine  skiing  experience.  The 
current  vertical  drop,  ski  run  length, 
and  ski  run  configuration  do  not 
provide  for  a  good  cross-section  for  the 
various  experience  levels  of  skiers. 
Provision  of  higher  elevation  runs  and 
snowmaking  will  increase  the  season  of 


use  through  enhanced  snow  cover  on 
runs. 

The  proposed  expansion  of  the  Bill 
Williams  Ski  Area  will  satisfy  the 
following  needs: 

— improve  the  quality  of  recreation 
experience  in  the  Williams  area, 
— diversify  the  local  economic  base  for 

the  Qfy  of  Williams 
— increase  skier  capacity  to 
accommodate  unmet  skier  demand  in 
the  region, 
— provide  better  and  man  consistent 
skiing  conditions  by  increasing 
reliabilify  of  skiable  snow  cover, 
particularly  at  the  beginning  of  the 
season  when  skiing  is  frequently 
delayed, 
— encotirage  efficient  use  of  facilities  by 
expanding  use  into  the  summer 
months. 
— satisfy  Forest  Service  management 
obfective  (see  below). 
The  expansion  of  the  Bill  Williams 
Ski  Area  will  meet  the  following  Forest 
Service  management  objectives: 
— It  is  Foreat  Service  policy  to  provide, 
under  special-use  authorizatioil, 
suitable  focilitiea  and  services  that 
supplementor  complement  those 
provided  by  the  private  sector  on 
private  lands  on  National  Forest 
System  land  to  meet  public  needs.  In 
addition,  it  is  Forest  Service  policy  to 
facilitate  the  use,  enjoyment,  and 
appreciation  of  the  National  Forests  in 
a  natural  resource  setting  (FSM 
2340.2). 
— Update  and  modify  the  previous 
approved  Environmratal  Impact 
Statement  which  authorized  a  new  ski 
area  on  the  north  slopes  of  Bill 
Williams  Mountain  (USDA-Kaibab 
National  Forest  1986). 
— ^To  provide  a  diversity  of  recreation 
activities  that  emphasize  the  forest 
setting  and  rustic,  natural  resource 
based  recreetion  opportunities  (FSM 
2343.02). 

Decision  to  be  Made:  Based  on  public 
response  to  the  DEIS,  a  decision  will  be 
made  regarding  expansion  of  the  Bill 
Williams  Ski  Area.  Possible  decisions 
include  the  following:  1.)  implement  the 
proposed  action  as  defined;  2.)  take  no 
action  at  all;  or  3.)  take  action  to  some 
other  degree,  based  on  issues  generated 
through  public  scoping. 

Proposed  Action:  The  USDA-Kaibab 
National  Forest,  proposes  to  authorize 
Alpine  Recreation  Company  LLC,  to 
incorporate  the  existing  Bill  Williams 
ski  area  and  construct,  operate,  and 
maintain  an  expansion  of  current 
facilities.  Under  the  proposed  action, 
the  skiable  terrain  would  increase  from 
16.4  acres  to  62.6  acres.  The  total 
number  of  skiers  that  could  be 
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accommodated  at  one  time  would 
increase  from  250  to  1,130. 

Specific  expansions  proposed  by 
Alpi^  Recreation  include  the 
following:  additional  ski  runs  (43  acres); 
a  triple  chair  lift  (approximately  5,600 
feet  in  length);  three  new  handle  tows 
(ranging  from  400  to  600  fiset  in  length); 
a  maintenance  building  (2,400  square 
fiset);  construction  of  a  new  Top  Vista 
Lodge  with  composting  restrooms  (800 
square  feet);  new  parking  facilities 
(75.000  square  feet);  construction  of  a 
new  bases  lodge  (4.600  square  feet)  with 
additional  outside  deck  seating  (2,500 
square  feet);  three  new  water 
impoundments  (capacity  of  24  acre- 
feet);  infrestructtire  for  snowmaking 
(2,000  subsurfece  distribution  system 
for  snowmaking  on  7  acres);  a  new 
septic  system:  a  summer  trail  which 
would  generally  follow  nms  18, 18A,  12 
and  7;  a  picnic  area  along  the  edge  of 
run  12;  implementation  of  a  sky  ride 
program  during  the  summer  recreation 
period:  and  expansion  of  the  permit  area 
from  the  cunent  37  acres  to 
approximately  200  acres. 

Preliminary  Identification  of 
Environmental  and  Cultural  Issues:  The 
USDA,  FS  has  identified  the  following 
preliminary  issues  for  analysis  for 
alternative  actions  in  the  DEIS. 
Additional  issues  may  be  identified  as 
a  result  of  the  scoping  process.  Issues 
include  impacts  of  the  action 
alternatives  on: 

— ^Water  quality  and  quantity, 
— Water  rights, 

— Soil  erosion  and  disturbance, 
— ^Threatened,  endangered,  and 

sensitive  species  and  their  habitat, 
— Visual  qualify, 
— Fire  occurrence,  — ''• 

— Cultural  resources, 
— Traditional  uses  of  the  area  by 

American  Indians, 
— ^Rights  of  American  Indians  for  which 

the  area  has  religious  and  cultural 

significance, 
— Socioeconomic  resources  of  local 

communities, 
— Demand  for  additional  skiing  fecilities 

in  Northern  Arizona. 

Cooperating  Agencies  and  Groups 
Involved  in  the  Preparation  of  the  DEIS: 
United  States  Department  of  Agriculture 
Forest  Service,  Region  3,  Kaibab 
National  Forest;  Alpine  Research 
Company,  LLC,  and  SWCA,  Inc., 
Enviroiunental  Consultants. 

Dated:  November  12, 1997. 
Bruce  J.  Higgins. 
Acting  Forest  Superrisor. 
(FR  Doc.  97-30326  Filed  11-16-97;  8:45  am] 
aajJNO  CODE  M10-11-«| 


DEPARTMBfT  OF  AGRICULTURE 
Rural  Housing  Service 

Notica  of  Raquast  for  Extension  of  a 
Currsntly  Approved  Infomtalion 
CoHaction 

AQENCIES:  Rural  Housing  Service, 
USDA. 

actkm:  Proposed  collection:  comments 
request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Rural  Housing 
Service  (RHS)  intention  to  request  an 
extension  for  a  currenUy  approved 
information  collection  in  support  of 
compliance  with  appUcable  mrts  for 
plaiming  and  performing  site  and  other 
development  work. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  20, 1998  to  be 
assured  consideration. 

FOR  FURTHER  MPORMATION  CONTACT: 
Samuel  J  Jlodges  HI,  Architect,  Program 
Support  Staff,  RHS,  U.S.  Department  of 
Ag^culture,  Stop  0761, 1400 
Independence  Ave.,  S.W.,  Washington, 
DC  20250-0761.  Telephone  (202)  720- 
9653. 

SUPPLEMENTARY  MFiORMATION: 

Title:  7  CFR  1924  Subpart  C, 
"Planning  and  Performing  Sito 
Development  Work." 

OMB  Number:  0575-0164. 

Expiration  Date  of  Approval:  January 
31.1998. 

Type  of  Request:  Extension  of  a 
currentiy  approved  information 
collection. 

Abstract:  The  information  collection 
under  OMB  Number  0575-0042  enables 
RHS  to  effectively  administer  the 
policies,  methods  and  responsibilities  in 
planning  and  performing  site 
development  work  for  the  related 
construction  programs. 

Section  501  of  Tide  V  of  the  Housing 
Act  of  1949,  as  amended,  authorizes  the 
Secretary  of  Agriculture  to  extend 
financial  assistance  to  construct, 
improve,  repair,  replace  or  rehabilitate 
dwellings,  farm  buildings  and/or  related 
fecilities  to  provide  decent,  safe  and 
sanitary  living  conditions  and  adequate 
farm  buildings  and  other  structures  in 
rural  areas. 

The  Agency  makes  direct  and 
guaranteed  loans  to  applicants  of  up  to 
100  percent  of  the  appraised  value  of 
the  property,  therefore,  the  site  and  its 
development  are  an  integral  part  of  the 
building  construction  and  related 
facilities  being  financed.  The 
information  collection  required  by  this 
regulation  is  necessary  to  assure  orderly 


development  of  rural  areas  leading  to 
economically  stable  communities  that 
consider  the  impact  of  the  enviroimient 
and  protection  of  the  borrower  and 
Government  sectirify  interests. 

Other  information  collection  is 
required  to  conform  to  numerous  Public 
Laws  applying  to  all  federal  agencies, 
such  as:  Civil  Rights  Acts  of  1964  and 
1968,  Historic  Preservation  Act. 
Environmental  Policy  Act;  and  to 
conform  to  Executive  Orders  governing 
use  of  federal  funds.  This  information  is 
cleared  through  the  appropriate 
enforcing  Agency  or  other  executive 
Department 

The  Agency  provides  forms  and/or 
guidelines  to  assist  in  the  collection  and 
submission  of  information.  The 
information  is  usually  submitted  via 
hand  delivery  or  U.S.  Postal  Service  to 
the  appropriate  Agency  office. 

The  information  is  tised  by  the 
Agency  to  determine  whether  a  loan  can 
be  approved,  to  ensure  that  the  Agency 
has  adeqtxate  securify  for  the  loans 
financed,  to  provide  for  sound 
construction  and  site  development  woric 
and  to  determine  that  the  requirements 
of  the  applicable  Acts  have  been  met 
The  information  is  also  used  to  monitor 
compliance  with  the  terms  and 
conditions  of  the  Agency  loans  and  to 
monitor  the  prudent  use  of  federal 
funds. 

If  the  information  were  not  collected 
and  submitted,  the  Agency  would  not 
have  control  over  the  type  and  quality 
of  construction  and  site  development 
work  planned  and  performed  with 
federal  funds.  The  Agency  would  not  be 
assured  that  the  securify  provided  for 
loans  is  adequate,  nor  would  the  Agency 
be  certain  that  decent,  safe  and  sanitary 
dwelling  m  other  adeqtiate  structures 
were  being  provided  to  rural  residents 
as  required  by  the  different  Acts. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.138  hours  per 
response. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
non-profit  institutions,  and  small 
businesses  or  organizations. 

Estimated  Numl)er  of  Respondents: 
30,000. 

Estimated  Number  of  Responses  per 
Respondent:  1.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  6210  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Renita  Bolden, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  690-1766. 

Conunenta 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  pn>per  perfbrmaace 
of  the  function  of  RHS,  Including 
whethw  the  information  will  have 
practical  utility;  (b)  the  accuracy  of 
RHS's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  methodology 
and  assumptions  used;  (c^  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  informatioB  to  he  collected;  and 
(d)  ways  to  wiinimir*  the  burden  of  the 
collection  of  information  en  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fonoe  ol  information  technology. 
Commmts  may  be  sent  to  Renita 
Boldea,  Regulations  and  Paperwork 
Management  Branch.  U.S.  Department 
of  Agriculture,  Rural  Development,  Stop 
0743, 1400  Independence  Ave..  S.W.. 
Washington.  DC  20250-0753.  All 
responses  to  this  notice  will  be 
siunmarized  and  mcluded  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dsted:  Novwnbsr  6. 1997. 
Jaa  E.  Shedbora. 

AdministTotor,  RumI  Housing  Swic*. 
(FR  Doc  97-30372  Filed  ll-ia-97;  8:45  am) 
I  ooec  Mis-«r-u 


site  review,  is  used  to  evaluate  the 
competency  of  the  laboratory.  If  the 
criteria  are  met.  then  >A/LAP 
accreditation  is  granted. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not-for  profit 
institutions,  federal  government,  state, 
tribal,  local  governments. 

ftequencyr  Annually,  on  occasion, 
recordkeeping. 

Respondent's  ObiigntionrRaquired  to 
obtain  or  retain  benefits 

Oha  Desk  Officer:  Vir^nia  Huth. 
(202)  395-«929. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
railing  oT  Writing  Linda fingelmeisr. 
Depattnaental  Clearance  Officer.  (202) 
4a2r-3272..Department  of  Commerce. 
Room  5327. 14th  and  Constitution 
Avenue.  N.W..  Washington.  DC.  20230. 

Written  comments  and 
recommendations  for  the  propoeed 
information  collection  should  be  sent  to 
Virginia  Huth.  OMB  Desk  Officer.  Room 
10236.  New  Executive  Office  Building. 
725  17th  Street.  N.W..  Washington.  D.C 
20503. 

Dateth  Novambw  12. 1997. 


DEPARTMEirr  OF  COHMERCE 

Submission  for  OMB  R0vt«w; 
Comment  Rsqusst 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  fallowing  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology. 

Title:  National  Voluntary  Laboratory 
AccrediUtion  Program  (NVLAP), 
NVLAP  Information  Collection  System. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0693-0003. 
Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  2.750  hours. 
Number  of  Respondents:  1,000. 
Avg.  Hours  Per  Response:  3  hours 
annually  (reporting  and  recordkeeping). 

Needs  and  Uses:  NVLAP  provides 
accreditation  to  testing  and  calibration 
laboratories  world  wide.  Accreditation 
means  that  a  laboratory  has  been  judged 
to  be  technically  competent  to  perform 
calibration  and  other  testing  services.  To 
be  considered  for  NVLAP  accreditation, 
a  laboratory  must  make  application.  The 
information  provided,  as  well  as  the  on 


Depattmental  Fonns  decaance  Officer,  Office 
of  Management  and  Oiganixation. 
IFR  Doc  97-30342  Filed  11-18-97:  8:45  am) 
I  oooc  »ie-ts-r 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  IWwIsw; 
Coramsnt  Rsqust 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  chapter  35). 

Agency:  Bureau  of  Economic 
Analysis. 

Title:  Survey  of  Ocean  Freight 
Revenues  and  Expenses  of  United 
States.  Carriers — BE-30,  Survey  of  U.S. 
Airline  Operators'  Foreign  Revenues 
and  Expenses — BE-37. 

Form  Number(s):  BE-30/BE-37. 

OMB  Approval  Number:  060»-0011 

Type  of  Request:  Extension — regular 
submission. 

Burden: 800/320. 

Number  of  Respondents:  40/20. 

Avg  Hours  Per  Response:  5  hour8/4 
hours. 

Needs  and  Uses:  The  Bureau  of 
Economic  Analysis  is  responsible  for 
the  computation  and  publication  of  the 
U.S.  balance  of  payments  accounts.  The 
information  collected  in  these  surveys 
t_-c  an  integral  part  of  the 
"transportation"  portion  of  the  U.S. 


balance  of  payments  accounts.  The 
balance  of  payments  accoimts.  which 
are  published  quarterly  in  the  Bureau's 
monthly  publication,  the  Surrey  of 
Cuirent  Business,  are  one  of  the  nia|or 
statistical  products  of  BEA.  The 
accounts  provide  a  statistical  summary 
of  U.S.  international  transactions.  They 
are  used  by  govenunent  and  private 
organizations  for  national  and 
iniemational  policy  formulation,  and 
uialytical  stucfies.  Without  tfatt 
information  collected  in  these  stweys. 
an  inta^al  component  of  the 
transportation  account  wowld  be 
omitted.  No  other  Government  agency 
collects  comprehensive  quaztarly  data 
on  U.S.  ocean  carriers'  freight  revenues 
and  expenses  or  U.S.  airline  operators' 
forewn  reveniies  and  expenses. 

Affocted  Public:  U.S.  ocean  and  air 
camera. 
Frequency:  One-time. 
Bespondent's  Obligatioa:  Mandatory. 
Legal  Authority:  Title  13  U.SX:.. 
Section  182. 

OMB  Desk  Officer.  Paul  Bugg,  (202) 
395-3083. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  wrriting  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327, 14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  propoeed 
infonnation  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Paul  Bugg,  OMB  Desk  Officer, 
Room  10201.  New  Executive  Office 
Building.  Washington,  DC  20503. 
Dated:  November  13, 1997. 


Departmental  Forms  Qearantx  Officer.  Office 

of  Management  and  Organisation. 

(FR  Doc.  97-30343  Filed  11-18-97;  8:45  am] 

■UJNO  COOa  3S10-CA-P 


DEPARTMENT  OF  COMMERCE 

r 

Submission  for  OMB  Rsvisw; 
Comment  Rsqusst 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Income  and  Program 
Participation  1996  Panel  Wave  7. 

Form  Number(s):  SIPP/CAPI 
Automated  Instnunent:  SIPP  16705(L) 
Director's  Letter. 

Agency  Approval  Number:  0607- 
0813. 
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Type  of  Request:  Revision  of  a 
currently  approved  collection. 
Burden:  117,800  hours. 
Number  of  Respondents:  77,700. 
Avg  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  Tne  Bureau  of  the 
Census  conducts  the  Survey  of  Income 
and  Program  Participation  (SIPP)  to 
collect  information  from  a  sample  of 
households  concerning  the  distribution 
of  income  received  directly  as  money  or 
indirecUy  as  in-kind  benefits.  SIPP  data 
are  used  by  economic  policymakers,  the 
Congress,  state  and  local  governments, 
and  Federal  agencies  that  administer 
social  welfare  and  transfer  payment 
programs  such  as  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  Department  of 
Agriculture. 

The  SIPP  is  a  longitudinal  survey,  in  ' 
that  households  in  the  panel  are 
interviewed  12  times  at  4  month 
intervals  or  waves  over  the  lifs  of  the 
panel,  making  the  duration  of  the  panel 
about  4  years.  The  next  panel  of 
households  will  be  introduced  in  the 
year  2000. 

The  survey  is  molded  around  a 
central  core  of  labor  force  and  income 
questions,  health  insurance  questions, 
and  questions  concerning  government 
program  participation  that  remain  fixed 
throughout  the  lifis  of  a  panel.  The  core 
questions  are  asked  at  Wave  1  and  axe 
updated  during  subsequent  interviews. 
The  core  is  supplemented  with 
additional  questions  or  topical  modules 
designed  to  answer  specific  needs. 

This  request  is  for  clearance  of  the 
topical  modiUes  to  be  asked  during 
Wave  7  of  the  1996  Panel.  The  core 
questions  have  already  been  cleared. 
Topical  modules  for  waves  8  through  12 
will  be  cleared  later.  The  topical 
modules  for  Wave  7  are:  (1)  Aimual 
Income  &  Retirement  Accounts,  (2) 
Taxes,  (3)  Retirement  and  Pension  Plan 
Coverage;  and  (4)  Home  Health  Care. 
Wave  7  interviews  will  be  conducted 
from  April  throi^  July  1998. 

Affected  Public:  Individuals  or 
households. 
Frequency:  Every  4  months. 
Respondent's  Obligatiofi:  Voluntary. 
Lego/ Authority.  Title  13  U.S.C., 
Section  182. 

OMB  Desk  Officer  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officw,  (202) 
482-3272,  Department  of  Commerce, 
room  5327. 14th  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 


infonnation  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Cofiey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  November  14. 1997. 
Linda  Engelmeier, 

Departmental  Forms  Cleaixmce  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-30344  FUed  11-18-97;  8:45  am) 
BIUJNQ  C006  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Intsmstional  Trsds  Administration 
[A-570-8601 

Notics  of  Antidumping  Duty  Order: 
Collatsd  Roofing  Nails  From  ths 
People's  Republic  of  China 

AQBICY:  Impcnl  Administration, 
International  Trade  Administration,, 
Department  of  Commerce.  '" 

EfffeCIIVE  DATE:  November  19, 1997. 
FOR  FURTHER  MTORMATKM  CONTACT: 
Everett  D.  Kelly  or  Brian  Smith,  Import 
Administration,  Intnnational  "Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  462-4194  or  (202)  482- 
1766,  respectively. 

Applicable  Statute  and  Regniations 

~'  Unless  otherwise  indicated,  all 
citations  to  the  statute  are  refsrences  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
353,  as  codified  on  April  1, 1997. 

Scope  of  Order 

The  product  covered  by  this 
investigation  is  collated  roofing  nails 
("CRN")  made  of  steel,  having  a  length 
of  "/i8  inch  to  l"/i6  inches  (or  20.64  to 
46.04  millimeters),  a  head  diameter  of 
0.330  inch  to  0.415  inch  (or  8.38  to 
10.54  millimeters),  and  a  shank 
diameter  of  0.100  inch  to  0.125  inch  (or 
2.54  to  3.18  millimeters),  whether  or  not 
galvanized,  that  are  collated  with  two 
wires. 

CRN  within  the  scope  of  this 
investigation  are  classifiable  imder  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  subheadings 
7317.00.55.06.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  oiur 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 


Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  on  Septen^r  24. 
1997.  the  Department  made  its  final 
determination  that  CRN  from  the  PRC 
are  being  sold  at  less  than  fair  value  (62 
FR  51410-419,  October  1,  1997).  On 
November  12, 1997,  the  International 
Trade  Commission  ("ITC")  notified  the 
Department  of  its  final  determination, 
pursuant  to  section  735(b)(l){A)(ii)  of 
the  Act,  that  an  industry  in  the  United 
States  is  threatened  with  material  injury 
by  reason  of  imports  of  the  subject 
merchandise  from  the  PRC  and  Taiwan. 
The  ETC  did  not  determine,  pursuant  to 
section  735(b)(4)(B)  of  the  Art,  that,  but 
for  the  suspension  of  liquidation  of 
entries  of  the  subject  merchandise,  the 
domestic  industry  would  have  been 
materially  injured. 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding  under  section  735  (bK4)(B)  of 
the  Act.  the  "Special  Rule"  provision  of 
section  736(b)(2)  applies.  Therefore, 
only  unliquidated  entries  of  CRN  from 
the  PRC.  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Regislar 
are  liable  for  the  assessment  of 
antidumping  duties.  Accordingly.,  the 
Department  will  dirert  the  Customs 
Service  to  terminate  the  suspension  of 
liquidation  for  entries  of  CRN  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  before  the 
date  on  wfadch  the  ITC  published  its 
notice  of  final  determination  of  threat  of 
material  injury  in  the  Federal  Registar, 
and  to  release  any  bond  or  other 
seciirity.  and  refund  any  cash  deposit, 
posted  to  secure  the  payment  of 
estimated  antidumping  duties  with 
respect  to  these  entiies. 

In  accordance  with  section  736  of  the 
Art.  the  Department  will  dirert  United 
States  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1)  .^ 
of  the  Art.  antidumping  duties  equal  to  ' 
the  amoimt  by  which  the  normal  value 
of  the  merchandise  exceeds  the  export 
price  or  construrted  export  price  of 
merchandise  for  all  relevant  entries  of 
CRN  from  the  PRC  except  for  imports 
manufactured  and  exported  by 
Shenzhen  Top  United  Steel  Co..  Ltd. 
('Top  United")  or  Qingdao  Zongxim 
Nail  Products  Co..  Ltd.  ("Zongxim").  All 
bonds  may  be  released  and  entries  of 
Top  United  and  Zongxun  may  be 
liquidated  without  regard  to 
antidiunping  duties.  For  all  other 
manufacturers/exporters,  antidumping 
duties  will  be  assessed  on  all 
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unliquidated  entries  of  CRN  firom  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  aftw 
the  date  on  which  the  ITC  published  its 
final  affirmative  determination  notice  in 
the  Federal  Roister.  On  or  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  U.S.  Customs  ofBcets 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise: 
The  ad  valorem  weighted-average 
dumping  margin  is  as  follows: 


Manutocturer/produoer/exporier 


PRC-wida 


Weighted- 
average 

margin  per- 
centage 


llt^l 


Allegations  of  ministerial  errors  were 
made  with  respect  to  the  Department's 
final  determination  for  CRN  from  the 
PRC  Upon  review,  the  Department 
determined  that  these  allegations  were 
without  merit.  Therefore,  no 
amendments  to  the  final  determination 
were  necessary. 

This  notice  constitutes  the 
antidiunping  duty  order  with  respect  to 
CRN  from  the  PRC.  The  Department  is 
excluding  from  the  application  of  the 
order  products  from  the  PUC  that  are 
manufactured  and  sold  to  the  United 
States  by  Top  United  or  Zongxun. 

Internted  parties  may  contact  the 
Central  Records  Unit,  Room  B-099  of 
the  Main  Commerce  Building,  (ot  copies 
of  an  updated  list  of  antldimiping  duty 
eiders  currently  in  effect. 

Tliis  order  is  published  in  accordance 
with  section  736(a)  of  the  Act 

Dated:  November  14, 1997. 
Uckard  W.  MsraUnd. 
Acting  Aatutant  Secretary  for  Import 
Administratioa. 
[FR  Doc  97-30399  Filed  11-18-97: 8:45  am] 


DEPARTMENT  OF  COMMERCE 

International  Trada  AdrnkiiatraUon 
{A-C8S-8aB] 

NoOca  of  AntiduiapiBg  Duly  Order  and 
Annandad  Final  Dalaanination  of  Salaa 
at  Laaft  Than  Fair  Value:  Collatad^ 
Roofing  Naila  From  Taiwan 

kOntrr  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE!  November  19, 1997. 
FOR  FURTHER  MFOMrUTXM  CONTACT: 
Everett  D.  Kelly  or  Brian  Smith,  Import 
Administration,  International  Trade 


Administration.  U.S.  Department  of 
Commerce,  14th  Street  ajod  Constitution 
AvMiue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
1766,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  tl»  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  £)epartment  regulations  are  to  19 
CFR  part  353,  as  codified  on  April  1, 
1997. 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  on  September  24, 
1997.  the  Department  made  its  final 
determination  that  collated  roofing  nails 
("CRN")  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (62  FR  51427-51437 
(October  1. 1997)).  Subsequent  to  the 
finAl  determination,  on  October  10  and 
14.  1997.  we  received  submissions, 
timely  filed  pursuant  to  19  CFR 
353.28(b),  from  Unicatch  Industrial  Co. 
Ltd.  ("Unicatch"),  Lei  Chu  Enterpriaes 
Co..  Ltd  ("Lei  Chu"),  and  SAJ  Wire 
Products  Company.  Ud.  ("S&J"). , 
alleging  ministerial  errors  in  the 
Department's  final  determination  for 
these  respondents.  We  also  received 
submissions  from  Paslode  Division  Of 
Illinois  Tool  Works  Inc.  ("the 
petitioner")  alleging  ministerial  errors 
in  the  Department's  final  determination 
for  S&)  and  Lei  Chu. 

We  determine  that  ministerial  errors 
were  made  in  our  final  margin 
calculations  for  Lei  Chu  writh  respect  to 
calculation  of  SG&A  and  profit,  for 
Unicatch  with  respect  to  calcidation  of 
constructed  export  price,  and  for  SfcJ- 
with  respect  to  exclusion  of  certain 
sales,  calculation  of  normal  vdue  and 
exclusioB  of  non-sub|ect  merchandise. 
For  a  detailed  discussion  of  die  above- 
cited  ministerial  errors  and  the 
Department's  analysis,  see 
Memorandum  frvm  Case  Analysts  to 
Louis  Apple,  dated  October  22, 1997.  In 
accordance  with  19  CFR  353.2a(c),  we 
are  amending  the  final  determination  of 
the  antidiunping  duty  investigation  of 
CRN  from  Taiwan  to  correct  these 
ministerial  errors.  The  revised  final 
weighted-average  d\unping  margins  are 
as  follows: 


Manutoc- 

Revisad 

turer/pro- 

Original  margin  per- 

margin 

ducer/ex- 

centage 

percent- 

porter 

age 

Unicatch  In- 

aoo  

0.00 

dustrial 

Co.  Ltd.. 

. 

Lei  Chu  En- 

0.07 (De  Minimis)  ... 

0.00 

terprises 

Co..  Ltd, 

S&JWire 

Products 

Compeny, 

Ltd7. 

NewLan 

5.36 -. 

2.98 

Lung. 

Romp  Coil 

40.28  

40.28 

Nail  In- 

dustries. 

K.  Ticho 

40.28 

40.28 

ANOttwrs  .. 

5.38  

2.98 

Scope  of  Order 

The  product  covered  by  this 
investigation  is  CRN  made  of  steel, 
having  a  length  of  13/16  inch  to  1—13/ 
16  inches  (or  20.64  to  46.04 
millimeters),  a  head  diameter  of  0.330 
inch  to  0.415  inch  (or  8.38  to  10.54 
millimeters),  and  a  shank  diameter  of 
0.100  inch  to  0.125  inch  (or  2.54  to  3.18 
millimeters),  whether  or  not  galvanized, 
that  are  collated  with  two  wires. 

CRN  within  the  scope  of  this 
investigation  are  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  suhheedings 
7317.00.55.06.  Althou^  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Anddampiiig  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Act.  the  Depertment  made  its  final 
determination  that  CRN  from  Taiwan 
are  being  sold  at  less  than  fair  value.  On 
November  12. 1997,  the  International 
Trade  Commission  ("ITC")  notified  the 
Department  of  its  final  detemdnation, 
pursuant  to  section  735(bXlXA)(u)  of 
the  Act.  that  an  industry  in  the  United  - 
States  is  threatened  with  material  in|uEy 
by  reason  of  imports  of  the  subject 
merchandise  from  Taiwan.  The  ITC  did 
not  determine,  pursuant  to  section 
735(b)(4)(B)  of  the  Act  that,  but  for  the 
suspension  of  liquidation  of  entries  of 
the  subject  meschandise.  the  domestic 
industry  would  have  been  materially 
injured. 

When  the  ITC  finds  threat  of  material 
injury,  and  makes  a  negative  "but  for" 
finding  under  section  735  (b)(4)(B>  of 
the  Act,  the  "Special  Rule"  provision  of 
section  736(bK2)  applies.  Therefore, 
only  unUquidated  entries  of  collated 
roofing  nails  from  Taivran  entered,  or 


withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  on 
which  the  ITC  published  its  notice  of 
final  determination  of  threat  of  material 
injury  in  the  Federal  Register  ere  liable 
for  die  assessment  of  antidumping 
duties.  According,  the  Dqpartmmit 
will  direct  the  Customs  Service  to 
terminate  the  suspension  of  liquidation 
for  entries  of  collated  roofing  nails 
imported  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  before  the  date  on  which 
the  ITC  published  its  notice  of  final 
determination  of  threat  of  material 
injiuy  in  thef  ederel  Regiater,  and  to 
release  any  bond  or  other  security,  and 
refund  any  cash  deposit,  posted  to 
secure  the  pajrment  of  estimated 
antidumping  duties  with  respect  to 
these  entries. 

In  accordance  with  section  736  of  the 
Act,  the  Department  will  direct  United 
States  Customs  officers  to  assess,  upon 
further  advice  by  the  administering 
authority  pursuant  to  section  736(a)(1) 
of  the  Act,  antidimiping  duties  equal  to 
the  amotmt by  whiuithe  normal  value 
of  the  merchandise  exceeds  the  export 
price  or  constructed  export  price  of 
merchandise  for  all  relevant  entries  of 
CRN  from  Taiwan  except  for  imports 
manufactured  and  exported  by  Unicatch 
or  Lei  Chu.  All  bonds  may  be  released 
and  entries  of  Unicatch  and  Lei  Chu 
may  be  liquidated  without  regard  to 
antidumping  duties.  For  all  other 
manufacturers/exporters  antidumping 
duties  will  be  assessed  on  all 
unliquidated  entries  of  CRN  from 
Taiwan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  on  which  the  ITC  published  its 
final  affirmative  determination  notice  in 
the  Federal  Register.  On  or  ffter  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  U.S.  Customs  officers 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties,  the  following  cash 
deposits  for  the  subject  merchandise: 
The  ad  valorem  weighted-average 
dumping  margins  are  as  follows: 


Ud7 


SAJ  Wire  Products  Company 

^4ew  Lan  Lung 

Romp  Coil  Nail  Industries  .._. 

K.  Ticno .M..M............. 

AM  Others 


2.98 
40.28 
40.28 

2.98 


736  (a)  of  the  Act.  Interested  parties  may 
contact  the  Central  Records  Unit.  Room 
B-099  of  the  Main  Commerce  Building, 
for  copies  of  an  updated  list  of 
antidumping  duty  orders  currentiy  in 
effect. 

This  order  is  published  pursuant  to 
section  736  (a)  of  the  Act  (19  USC  1673e 
(a))  and  19  CFR  353.21. 

Dated:  November  17, 1997. 

Kichard  W.  Morvland, 

Aciing  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-30400  Filed  11-18-97;  8:45  am] 
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This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
CRN  from  Taiwan,  pursuant  to  section 


DEPARTMENT  OF  COMMERCE 

lolamational  Trada  Admlnlatration  A- 
791-804 

Notfca  of  Final  DalarminaUon  of  Sales 
at  Lasa  Than  Fair  Vakia:  Certain  Cut- 
lo-LengthCartxNi  Staai  Plata  From 
SouthAfrica 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

EFFECTIVE  DATE:  November  19, 1997. 
FOR  FURTHER  MIFORMATION  CONTACT: 
Charles  Rest.  Nancy  Decker,  or  Linda 
Ludurig,  Impart  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commwce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington,  D.Q  20230;  telephone: 
(202)  482-5811,  (202)  482-8196,  and 
(202)  482-3833,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  reiierences  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  in 
reference  to  the  r^ulations,  codified  at 
19  CFR  Part  353.  as  they  existed  on 
April  1,  1996. 

Final  Determination 

We  determine  that  certain  cut-to- 
length  carbon  steel  plate  (CTL  plate) 
from  South  Africa  is  being,  or  is  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  735  of  the  Act 

CaaeHiBtDry 

Since  the  preliminary  determination 
in  this  investigation  (Preliminary 


Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination:  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  South  Africa. 
62  FR  31963  (June  11, 1997)),  tiie 
following  events  have  occurred: 

In  July  and  August  1997,  we  verified 
the  respondents'  questionnaire 
responses.  On  August  22. 1997  and 
September  3. 1997,  the  Department 
issued  its  reports  on  verification 
findings  for  Iscor  Ltd.  (Iscor).  On  August 
25. 1997  and  September  15, 1997,  the 
Department  issued  its  reports  on 
verificetion  findings  for  Highveld  Steed 
and  Vanadiimi  Corporation  Ltd. 
(Highveld).  On  September  22, 1997. 
nspondents  submitted  new  computer 
sales  listings  which  included  data 
corrections  identified  through 
verification.  Petitioners  and  respondents 
submitted  case  briefs  on  September  15, 
1997,  and  rebuttal  briefs  on  September 
22,  1997.  A  public  hearing  was  not  held. 

Scc^  of  Investigation 

The  products  covered  by -this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  imiversal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  ornot  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolleid,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
roimded  at  the  edges.  This  merchandise 
is  currentiy  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7206.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000. 
7211.13.0000,  7211.14.0030. 
7211.14.0045,  7211.90.0000. 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Excluded  from  the  subject 
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merchandise  within  the  scope  of  the 
petition  is  grade  X-70  plate.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  Customs  piirposas,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  iHvestigation 

The  period  of  investigation  (POI)  is 
October  1. 1995.  through  September  30, 
1996. 

Fair  Vahw  Cmnparaoo* 

To  determine  whether  sales  of  the 
tubiect  merchandise  by  respondents  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  Export 
Price  (EP)  or  Constructed  Export  Price 
(CEP),  where  appropriate,  to  the  Normal 
Value  (NV).  as  described  in  the  "Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(dKl)(A)(i)  of  the  Act.  we 
comfmred  the  weighted  average  EPs  or 
CEPs  to  weighted-average  NVs  during 
the  POI.  In  determining  averaging 
groups  for  comparison  purposes,  we 
considered  the  appropriateness  of  such 
factors  as  physical  characteristics  and 
level  of  trade. 

(i)  Physical  CharacteristicM 

In  accordance  with  section  771(16)  of 
the  Act.  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  produced  in  South  Africa  by  the 
respondents  and  sold  in  the  home 
market  during  the  POI,  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  listed  in  the 
Department's  antidumping 
questionnaire.  In  making  the  product 
comparisons,  we  relied  on  the  following 
criteria  (listed  in  order  of  preference): 
paint,  quality,  specification  and^or 
grade,  beat  treatments,  standard 
thickness,  standard  width,  whether  or 
not  checkered,  and  descaling.  It  is  our 
practice  where  sales  were  made  in  the 
home  market  on  a  different  weight  basis 
from  the  U.S.  market  (theoretical  versus 
actual  weight)  to  convert  all  quantities 
to  the  same  weight  basis,  using  the 
conversion  Cactcos  supplied  by  the 
respondents,  before  making  our  fair- 
value  comparisons.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Cut-to-Length  Carbon  Steel  Plate 
from  Finland,  58  FR  37122  Quly  9. 
1993)  and  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipes  from  Taiwan,  57 


FR  53705  (November  12.  1992).)  For 
Iscor,  we  found  that  it  did  not  properly 
report  a  weight  conversion  factor.  In 
order  that  all  price  comparisons  be 
made  on  the  same  weight  basis,  we 
converted  Iscor's  reported  home  market 
and  U.S.  prices,  quantities  and  costs,  as 
appropriate,  based  on  information  on 
the  record  (see  Comment  10  of  the 
"Interested  Party  Comments"  section  of 
this  notice). 

(ti)  Level  ofTmde 

To  the  extent  practicable,  we 
determine  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales 
(either  EP  or  CEP).  When  there  are  no 
sales  at  the  same  level  of  trade  we 
compare  U.S.  sales  to  home  market  (or, 
if  appropriate  third  country)  sales  at  a 
different  level  of  trade.  For  both  EP  and 
CEP,  the  relevant  transaction  for  level  of 
trade  is  the  sale  from  the  exporter  to  the 
importer.  While  the  starting  price  for 
CEP  is  that  of  a  subsequent  resale  to  an 
unaffiliated  buyer,  the  construction  of 
the  EP  results  in  a  price  that  would  have 
been  charged  if  the  importer  had  not 
been  affiliated.  We  calcidate  the  CEP  by 
removing  from  the  first  resale  to  an 
independent  U.S.  customer  expenses 
and  the  profit  associated  with  those 
expenses  under  section  772(d)  of  the 
Act.  These  expenses  represent  activities 
undertaken  by.  or  on  behalf  of,  the 
affiliated  importer.  Because  the 
expenses  deducted  under  section  772(d) 
represent  selling  activities  in  the  United 
States,  the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
which  is  used  for  the  starting  price. 
Movement  charges,  and  duties  and  taxes 
deducted  under  section  772(c)  of  the 
Act  do  not  represent  activities  of  the 
affiliated  importer  and  we  do  not 
remove  them  to  obtain  the  CEP  level  of 
trade.  The  NV  level  of  trade  is  that  of 
the  starting  price  of  sales  in  the  home 
market  Wl^en  NV  is  based  on 
constructed  value,  the  level  of  trade  is 
that  of  the  sales  from  which  we  derive 
SG&A  and  profit. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  The  final  user  could  be 
an  individual  consumer  or  an  industrial 
user,  but  the  marketing  process  for  all 
goods  starts  with  a  producer  and  ends 
with  a  user.  The  chain  of  distribution 
between  the  two  may  have  many  or  few 
links,  and  the  respondent's  sales  occxu' 
somewhere  along  this  chain.  In  the 


United  States,  the  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  U.S.  export 
markets,  including  selling  functicms. 
class  of  customer,  and  the  extent  and 
level  of  selling  expenses  for  eech 
claimed  level  of  trade.  Customer 
categories  such  as  distributor,  original 
equipment  manufacturer  (OEM),  oc 
wholesaler  are  useful  as  they  are-    - 
commonly  used  by  respondoits  to. 
describe  levels  of  trade,  but.  without 
substantiation,  they  are  insafficimt  to 
establish  thata  claimed  level  of  tnde  is 
valid.  An  analysis  of  the  chain  of 
distribution  and  of  selling  functions 
substantiates  or  invalidates  claimed 
customer  classifications  based  on  levels 
of  trade.  If  the  claimed  levels  are 
difiisrent.  the  selling  functions 
performed  in  selling  to  those  levels 
should  also  be  difiiarent  Conversely,  if 
levels  of  trade  are  nominally  the  same, 
the  selling  functions  performed  shotdd 
also  be  tb«  same.  Different  levels  of 
trade  necessarily  involve  diffierences  in 
selling  functions,  but  difiierences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difiiarence  in  the  level  of  trade.  Different 
levels  of  trade  are  characterized  by 
purchasers  at  different  places  in  the 
chain  of  distribution  and  sellers 
performing  qualitatively  or 
quantitatively  different  functions  in 
selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  level  of  trade  affiacts 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levris  of 
trade  in  a  single  market,  the  home 
market  Any  price  effect  must  be 
manifested  in  a  pattern  of  consistent 
price  differences  between  home  maricet 
sales  used  for  comparison  and  sales  at 
the  equivalent  level  of  trade  of  the 
export  transaction.  To  quantify  the  price 
differences,  we  calculate  the  difiiarence 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  diff^nt  levels  of 
trade.  We  use  net  prices  because  any  i 
difference  viFill  be  due  to  difiierences  in 
level  of  trade  rather  than  other  factors. 
We  use  the  average  difference  in  net 
prices  to  adjust  the  NV  when  it  is  based 
on  a  level  of  trade  different  from  that  of 
the  export  sale.  If  there  is  a  pattern  of 
no  price  differences,  then  the  difference 
in  level  of  trade  does  not  have  a  price 
effect,  and  no  adjustment  is  necessary. 

In  terms  of  granting  a  CEP  ofbet.  the 
statute  also  provides  for  an  adjustment 
to  NV  if  NV  is  established  at  a  level  of 
trade  that  is  different  from  that  of  the 
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CEP,  provided  the  NV  level  is  more 
remote  from  the  factory  and  we  are 
unable  to  determine  whether  the . 
difiierence  in  levels  of  trade  affects  the 
price  comparability  between  the  CEP 
and  NV.  This  latter  situation  can  occur 
where  there  is  no  home  marKet  level  of 
trade  equivalent  to  the  U.S.  sales  level 
or  where  there  is  an  equivalent  home 
market  level,  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect  The  CEP  offset  is  the  lower 
of:  (1)  the  indirect  selling  expenses  on 
the  home  market  sale;  or  (2)  the  indirect 
selling  expenses  deducted  from  the 
starting  price  in  calculating  CEP.  The 
CEP  ofEset  is  not  automatic  each  time 
export  price  is  constructed.  It  is  only 
applicable  when  the  level  of  trade  of  the 
home  market  sales  used  for  NV  are  more 
advanced  than  the  level  of  trade  of  the 
CEP  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  affect  on  price  comparability. 

Iscor  did  not  claim  a  difference  in 
level  of  trade.  Consistent  with  our 
findings  in  the  preliminary 
determination,  for  this  finiri 
determination  we  have  treated  all  of 
Iscor's  home  market  and  U.S.  sales  as 
being  at  a  single  level  of  trade  and  we 
have  made  no  level  of  trade  adjustment 
when  matching  its  U.S.  sales  to  home 
market  sales. 

Highveld  claimed  for  the  preliminary 
determination  of  this  investigation,  that 
its  sales  in  the  home  market  were  made 
at  two  different  levels  of  trade,  and  that 
all  of  its  U.S.  sales  (both  EP  and  CEP) 
were  made  at  one  level  of  trade.  Based 
on  our  analysis  of  selling  functions 
performed  by  Highveld,  we  found  that 
a  single  level  of  trade  existed  in  each 
market 

For  this  final  determination  Highveld 
argued  that  its  sales  in  the  home  market 
were  at  a  different,  more  remote,  level 
of  trade  that  its  sales  to  the  United 
Sfates.  Highveld  has  asserted  that  its 
sales  in  the  home  market  were  at  a 
different  stage  in  the  marketing  process 
than  its  CEP  sales  in  the  United  States 
because  they  were  to  a  different  class  of 
customer,  and  that  the  selling  functions 
performed  by  Highveld  were  both 
qualitatively  and  quantitatively  different 
between  its  home  market  and  U.S.  sales. 
Accordingly,  because  its  home  market 
sales  are  at  a  different,  more  remote, 
LOT  than  its  sales  to  the  United  States, 
and  because  the  Department  cannot 
quantify  whether  the  different  LOTs 
affect  price  comparability,  Highveld 
claims  it  should  be  granted  a  CEP  offaet. 

Petitioners  dispute  Highveld's 
arguments  that  sales  in  the  home  market 
are  more  remote  than  its  U.S.  sales  and 
that  steel  service  centers  and 
distributors  are  at  different  stages  in  the 


marketing  process.  Petitioners  also 
argue  that  many  V  the  selling  functions 
described  by  Highveld  are  intangible, 
and  because  there  is  neither  a 
quantitative  or  qualitative  difference  in 
selling  functions  performed  in  the  two 
markets,  Highveld  should  not  be  granted 
a  CEP  offset. 

In  determining  whether  sepmrate 
levels  of  trade  actually  existed  between 
the  U-S.  and  home  markets,  we 
examined  Highveld's  marketing  stages. 
In  reviewing  the  chains  of  distribution 
and  customer  categories  reported  in  the 
home  market  and  in  the  United  States, 
we  are  unable  to  make  clear  distinctions 
between  diffierent  stages  of  the 
marketing  process  claimed  by  Highveld. 
Based  on  our  review  of  the  selling 
frmctions  in  the  U.S.  and  home  markets, 
the  distinctions  are  not  sufficient  to 
constitute  a  difference  in  level  of  trade 
between  sales  in  the  two  markets.  As  a 
result,  we  have  not  granted  Highveld  a 
CEP  offaet.  See  Comment  23  for  a  more 
complete  discussion  of  this  issue. 

Export  Price 

We  calcufated  the  price  of  U.S.  sales 
based  on  EP,  in  accordance  with  section 
772(a)  of  the  Act.  when  the  subject 
merchandise  wasaold  to  unaffiliated 
purchasers  in  the  United  States  prior  to 
the  date  of  importation.  In  certain 
instances,  however,  we  determined  that 
CEP  as  defined  in  section  772(b)  of  the 
Act  was  a  more  appropriate  basis  for  the 
price  of  the  U.S.  sales.  These  instances 
involved  sales  made  by  Highveld  to  its 
U.S.  affiliate,  Newco  Steel  Trading  (NST 
or  Newco),  which  negotfates  prices  and 
quantities  with  its  U.S.  customers,  and 
sells  the  subject  merchandise  to  the  U.S. 
customers.  Newco  operates  as 
Highveld's  exclusive  distributor  for 
sales  of  the  subject  merchandise  in  the 
United  States,  and  as  such,  undertakes 
selling  activities  exceeding  those  of 
processing  sales-related  documentation. 
Specifically,  Newco  negotiates  prices  for 
particular  products  with  its  customers 
on  a  case-by-case  basis,  pays  Highveld 
for  the  product  order  based  on  a  price 
agreement,  and  takes  tide  to  the 
merchandise  which  is  physically 
transferred  to  U.S.  customers  by 
common  carriers. 

For  both  respondents,  we  calculated 
EP  sales  based  on  packed  prices  to 
unaffiliated  customers  in  the  United 
States.  Where  appropriate,  and  purauant 
to  sections  772  (a)  and  (c)  of  the  Act  we 
made  deductions  from  the  starting  price 
for  foreign  inland  freii^ht,  international 
freight,  foreign  brokerage  and  handling, 
marine  insurance,  early  payment 
discoimts,  pre-sale  warehousing 
expenses,  and  U.S.  Customs  duties. 


We  calculated  CEP  based  on  packed 
prices  to  unaffiliated  customers  in  the 
United  States.  Where  appropriate,  and 
pursuant  to  sections  772(b)  and  (c)  of 
the  Act.  we  made  deductions  for  the 
starting  price  for  tife  foreign  inland 
frei^t,  foreign  brokerage  and  handling, 
international  freight,  marine  insurance, 
U.S.  Customs  duties,  survey  expenses, 
stevedoring  and  wharfage,  commissions, 
inventory  carrying  expenses,  credit 
expenses,  and  indirect  selling  expenses. 
We  also  made  an  adjustment  for  the 
amount  of  profit  allocated  to  these 
expenses,  in  accordance  with  section 
772(d)(3)  of  the  Act 

We  corrected  the  respondents'  data 
for  certain  errors  and  omissions  found  at 
verification  and  submitted  to  the 
Department.  Specifically,  for  Iscor  we 
corrected  for  certain  errors  and 
omissions  found  at  verification  as 
submitied  by  the  company  on 
September  22, 1997,  and  we  made 
adjustments  to  U.S.  and  home  market 
credit  expenses,  certain  rebates,  ocean 
freight,  and  Iscor's  weight  convereion 
factors  based  on  findings  from 
verification.  See  "Interested  Party 
Comments"  section  of  this  notice.  For 
Highveld,  we  corrected  for  certain  errors 
and  omissions  found  at  verification  as 
submitted  by  the  company  on 
September  22, 1997,  and  we  made 
adjustments  to  U.S.  and  home  market 
credit  expenses,  marine  insurance, 
brokerage  and  handling  charges,  certain 
rebates,  survey  expenses,  stevedoring 
and  wharfage,  inland  freight,  packing, 
U.S.  warranty  expenses,  and  certain 
direct  selling  exp>en£es  and  unreported 
U.S.  sales.  See  "Interested  Party 
Comments"  section  of  this  notice. 

Normal  Vahie 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  wiih  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Ad. 
we  based  NV  on  the  price  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  maricet,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade.  Where 
appropriate,  we  deducted  rebates, 
discounts,  credit,  inland  fi«ight,  pre-sale 
warehousing,  and  packing.  We  also 
made  adjustments,  where  appropriate, 
for  home-market  indirect  selling 
expenses  to  ofEset  U.S.  commissions  in 
Uif  comparisons.  In  comparisons  to  EP 
and  CEP  sales,  we  increased  NV  by  U.S. 
packing  costs  in  accordance  with 
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section  773(aK6)(A)  of  the  Act  We  also 
made  adjustments  to  NV  for  physical 
differences  in  merchandise  ("difmer"). 

Cost  of  Production  Analysie 

As  discussed  in  th^reliminary 
determination,  the  Department 
conducted  an  investigation  to  determine 
whether  Iscor  and  Highveld  made  home 
market  sales  during  the  f^I  at  prices 
below  their  cost  of  production  (COP) 
within  the  meaning  of  section  773(b)  of 
the  Act. 

A.  Calculation  of  COP 

We  compared  ssles  of  the  fofeign  like 
product  in  the  home  market  with  the 
model-specific  cost  of  production 
figures  for  the  POI.  in  accordance  with 
section  773(b)(3)  of  the  Act,  we 
calculated  the  CXIP  based  on  the  sum  of 
the  costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SC&A)  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
ready  for  shipment.  Based  on  our 
verification  of  the  cost  responses  for 
Highveld.  we  adjusted  the  company's 
COP  to  reflect  dimensional  cost 
differences,  correct  for  overstated 
fabrication  costs,  include  the  effect  of 
yield  loss  on  fixed  overheed,  calculate 
interest  expense  using  the  company's 
consolidated  Hnancial  results  and 
correct  for  errors  in  the  SGAA  rate 
calculation.  For  Iscor  we  adjusted  the 
COP  to  reflect  the  redassificatioa 
variance  on  a  more  product-specific 
basis,  include  certain  yees-end 
adjustments  and  minor  corrections, 
account  for  the  difference  between 
reported  costs  and  those  recorded  in  its 
normal  accounting  records,  include 
headquarters  cost  in  SG&A,  and  allocate 
G&A  over  cost  of  sales. 

B.  Test  of  Home  MorJcet  Prices 

In  order  to  test  Iscor's  and  Highveld's 
home  market  prices,  we  compared  their 
weighted-average  COP  figures  to  home 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act,  in  order  to  determine  whether  these 
sales  had  been  made  at  prices  below  the 
COP.  On  a  product-specific  baiis.  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates,  and  direct  selling 
expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(CKi)  of 
the  Act,  where  less  than  20  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 


that  the  below-cost  sales,  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  were  at  prices  less 
than  the  COP,  we  disregarded  the 
below-cost  sales  where  such  sales  were 
foimd  to  be  made  at  prices  which  would 
not  permit  the  recovery  of  all  costs 
within  a  reasonable  period  of  time  (in 
accordance  with  section  773(b)(2)(D)  of 
the  Act).  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
in  accordance  with  section  773(b)(1)  of 
the  Act,  we  disregarded  all  sales  of  that 
product,  and  calculated  NV  based  on 
constructed  value  (CV)  in  accordance 
with  section  773(e)  of  the  Act. 

D.  Calculation  of  Coaatructed  Value 
(CV) 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication.  SG4A,  interest 
expenses,  and  profit  In  accordance  with 
sections  773(eK2)(A),  we  based  SG&A 
and  profit  on  the  amounts  inciirred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  home  markaL  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 
Based  on  our  verification  of  the  cost 
responses  submitted  by  Iscor,  we 
adjusted  the  reported  CV  for  the  same 
items  noted  in  the  COP  section  above. 
Based  on  our  verification  of  the  cost 
responses  submitted  by  Highveld,  we 
adjusted  the  reported  CV  for  the  se^e 
items  noted  in  the  COP  section  above. 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority:  (B)  fails  to  provide  such 
Information  by  the  deedHnes  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  *   •  *  shall, 
subject  to  section  782(d),  use  the  facts 
othenvise  available  in  reaching  the 
applicable  determination  under  this 
tiUe." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 


interests  of  the  party  as  the  fects 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition. 

In  this  case,  the  Department  has 
applied  partial  facts  available  for 
various  expenses  and  adjustments.  (See 
"Interested  Party  Comments"  section  of 
this  notice,  comments  9,  10,  22,  31.  33, 
and  37.)  We  have  also  applied  facts 
available  to  account  for  unreported 
sales.  (See  "Interested  Party  Comments" 
section  of  this  notice,  comment  28.) 

Currency  Convosioa 

Fat  purposes  of  the  preliminary 
determination,  we  made  cnnency 
conversions  using  the  official  dolly 
exchange  rate  in  effect  on  the  date  of  the 
U.S.  sale.  These  exchange  rates  were 
derived  from  actual  daily  exchange  rates 
certified  by  the  Federal  Reserve  ^nk  of 
New  York.  (See  Change  in  Policy 
Regarding  Currency  Conversions,  61  FR 
9434  (March  8, 1996).)  Section  773A(a) 
of  the  Act  directs  the  Department  to  use 
a  daily  exchange  rate  in  order  to  convert 
foreign  currencies  into  U.S.  dollars, 
unless  the  doily  rate  involves  a 
"fluct\iation."  In  accordance  with  the 
Department's  practice,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  difhrs 
from  a  benchmark  by  2.25  percent  (See 
Change  in  Policy  Regarding  Currency 
Conversions,  61  FR  9434,  9435  (March 
8, 1996).)  The  benchmark  is  defined  as 
the  rolling  average  of  rates  for  the  past 
40  business  days.  When  we  determine 
that  a  fluctuation  exists,  we  substitute 
the  benchmark  for  the  daily  rate,  in 
accordance  with  established  practice. 
Further,  section  773A(b)  of  the  Act 
directs  the  Department  to  allow  m  60Kiay 
adjustment  period  when  a  currency  has 
undergone  a  sustained  movement  A 
sustained  movement  has  occurred  when 
the  weekly  average  of  actual  doily  rotes 
exceeds  the  weekly  average  of 
benchmark  rates  by  more  then  five 
percrat  for  eight  consecutive  weeks. 
Such  on  adjustment  period  is  required 
only  when  a  foreign  currency  is 
appreciating  against  the  U.S.  dollar  and 
was  not  applicable  in  this  case. 

In  this  mvestigation,  there  were 
certain  days  of  the  POI  for  which  we 
substituted  the  benchmark  for  the  daily 
rate  because  the  daily  rate  involved  a 
fluctuation.  Consistent  with  mu 
findings  in  the  preliminary 
determinotion,  for  the  final 
determination  we  saw  no  reason  in  this 
case  to  deviate  from  established 
practice,  since  South  Africa  is  not  a 
high-inflation  economy,  and  the  decline 
in  the  rand  was  not  so  precipitous  and 
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lai]ge  as  to  reasonably  preclude  the 
occurrence  of  a  fluctuation.  (See 
Comment  14  of  the  "Interested  Party 
Comments"  section  of  this  notice.) 

Verfficotion 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  Iscor  and  Highveld  for  use 
in  our  final  determination.  We  used 
stondord  verification  procedures, 
including  examination  of  relevant 
accounting  and  soles/production 
records  and  original  source  docimients 
provided  by  respondents. 

Interest  Party  Conunents 

Comment  1 

Petitioners  state  that  the  Department 
should  correct  for  the  errors  Iscor 
reported  on  the  first  day  of  verification. 
Iscor  reported  that  the  submission 
contained  on  error  in  the  calculation  of 
the  tonnage  allocation  factor  that  it  used 
to  calculate  the  variable  and  fixed  cost 
adjustments  and  the  company's  total 
variance.  According  to  the  petitioners, 
these  corrections  are  necessary  because 
Iscor's  errors  effect  the  differences  in 
merchandise  adjustments  and  the  20% 
test  for  product  matching.  In  addition, 
petitioners  state  that  Iscor  omitted  year- 
end  cost  adjustments  fit)m  its  reported 
costs.  According  to  the  petitioners,  these 
)rear-end  adjustments  are  costs  that  ■ 
relate  to  the  whole' period.  Thus,  the 
Department  should  also  correct  for  this 
omission  for  the  final  determination. 

Iscor  concurs  with  the  petitioners  in 
that  the  Department  should  adjust  the 
company's  submitted  COP  and  CV 
figures  for  this  error  and  omission. 
Moreover,  Iscor  states  that  it  gave  the 
Department  the  appropriate  information 
to  adjust  its  submitted  costs  for  the  final 
detenninotion. 

DOC  Position 

We  agree  with  both  Iscor  and 
petitioners.  The  Department's  normal 
practice  is  to  capture  production  costs 
for  the  specific  product  sold  during  the 
period  of  investigation.  Therefore,  we 
hove  adjusted  Isror's  reported  costs  to 
'  account  for  the  omission  of  the 
company's  year-end  adjustments  from 
costs  and  to  correct  the  reported  values 
for  the  minor  errors  pointed  out  by  Iscor 
on  the  first  day  of  verification. 

Comment  2 

Petitioners  assert  that  Iscor's  reported 
costs  are  based  on  a  distortive 
methodology  and  that  we  shotild  reject 
its  reported  COP  and  CV  data. 
Petitioners  claim  that  the  submitted 
costs  are  based  on  estimates  and  not 
actual  costs.  Specifically,  petitioners 
claim  that  Iscor  assigns  labor  costs  and 


hours  on  a  budgeted  basis  and  thot 
production  costs  are  based  on 
approximate  production  quantities. 
According  to  petitioners,  Iscor's  product 
groupings  are  being  aggregated  in 
contravention  of  the  statue.  In  addition, 
petitioners  argue  that  Iscor  grouped 
costs  for  various  products  with  diffarent 
physical  characteristics  into  a  single 
control  niunber. 

Iscor  states  that  it  acted  to  the  best  of 
its  ability  in  responding  to  the 
Department's  questionnaires  and  has 
reosonobly  determined  the  production 
cost  for  each  control  number  based  on 
the  company's  existing  doto.  Contrary  to 
the  petitioners'  assertion,  Iscor  claims 
thot  it  based  its  submitted  costs  on 
octuol  production  quantities.  As  for  the 
petitioners'  specific  concerns  on 
product  groupings,  Iscor  contends  that 
this  issue  only  arose  in  one  control 
number  san^>led  by  the  Department 
during  verification.  Therefore.  Iscor 
argues  that  this  does  not  make  its  home 
market  soles  data  unusable  nor  does  it 
warrant  a  determination  of  facts 
available  as  suggested  by  the  petitioners. 
Iscor  then  elaborates  thot  the  reoaon  it 
grouped  internal  product  codes  with 
variations  in  costs  was  that  this  control 
number  consists  of  physically  similar 
reclassified  product  codes  (i.e.,  reserve 
stock,  flange  material,  and  scrap)  and 
prime  product  codes.  Iscor  further 
points  out  that  a  variation  in  costs  exists 
between  these  internal  product  codes 
because  it  values  reclassified  product 
codes  in  o  different  manner  than  prime 
product  codes. 

DOC  Position 

We  disagree  with  the  petitioners' 
claim  that  we  cannot  rely  on  Iscor's 
submitted  costs.  Although  the  reported 
COP  and  CV  amounts  were  calculated 
based  on  estimated  labor  costs  and 
hours,  Iscor  adjusted  all  estimated  or 
stondord  amounts  to  octxul  costs  by 
colculating  and  applying  production 
variances.  (See  cost  verification  exhibit 
14).  In  addition,  we  disagree  with 
petitionen'  claim  that  we  cannot  rely  on 
Iscor's  submitted  costs  because  they  are 
based  on  approximote  production  mix 
tonnages.  Although  the  reported 
production  mix  tonnages  for  each 
CONNITM  were  based  on  estimates,  we 
believe  that  Iscor's  method  of  estimating 
these  tonnages  resulted  in  a  reasonable 
measure  of  the  actual  production 
tonnages  by  CONNUM.  In  the  ordinary 
course  of  business  Iscor  does  not  retain 
production  information  on  a  model 
specific  basis  as  defined  by  a  CONNUM. 
Iscor  does,  however,  maintain 
information  on  its  sales  mix  which, 
because  the  company  produces  largely 
to  order,  resembles  its  production  mix. 


Thus,  Iscor  used  its  sales  dispatches  to 
identify  the  quantity  sold  of  each  model. 
Iscor  then  used  this  information  to 
determine  the  POI  sales  mix  which  was 
used  as  a  surrogate  for  its  production 
mix.  Iscor  adjusted  this  surrogate 
production  mix  tonnage  to  equal  its 
actual  total  production  tonnage.  To 
show  that  this  methodology  was 
reasonable,  Iscor  provided  a  POI 
inventory  movement  report  for  the 
merchandise  imder  investigation.  (See 
verification  exhibit  21.)  According  to 
this  movement  report,  bear's 
production  tonnages  and  sales  tonnages 
were  essentially  the  same  amounts 
during  the  POI. 

As  Iscor  bos  pointed  out,  the  product 
codes  it  ^uped  together  for  the  one 
commercial  plate  specification  control 
number  sampled  by  the  Department 
during  verification  consisted  of  prime 
products  and  reclossified  prime 
products  (i.e..  reserve  stock,  flange 
material,  and  scrap)  that-had  similar 
physical  characteristics.  To  calculate  a 
weighted-average  cost  for  this  control 
number,  Iscor  assigned  manufacturing 
costs  to  the  reclassified  products  based 
on  the  product  code  under  which  it  sold 
the  product  rather  than  the  actual  costs 
based  on  what  it  intended  to  produce. 
(See  cost  verificotion  exhibit  13.)  While 
we  do  not  disopprove  of  Iscor  grouping 
prime  products  of  similar  physicol 
characteristics  within  the  some  control 
number,  we  do  consider  the 
methodology  used  by  Iscor  to  account 
for  the  cost  of  reclassified  products 
inappropriate.  Rather,  in  this  instonce, 
we  consider  it  appropriate  to  use  the 
actual  cost  inclined  to  manufM:ture  the 
product  rather  than  the  cost  assigned  to 
the  product  by  Iscor  based  on  the 
product's  classification  for  sale.  We  note 
that  despite  the  fact  that  Iscor  captured 
the  diffiBience  between  the  cost  of 
producing  the  intended  merchondise 
and  that  which  it  ultimately  sold 
through  its  reclassification  variance, 
Iscor's  reclassification  variance 
approach  spreads  product-specific  costs 
from  models  with  commercial  plote 
specifications  to  other  product 
groupings. 

For  the  final  determination,  we  have 
adjusted  the  submitted  cost  of  ' 

manufacturing  for  control  numbei^B  with 
commercial  plate  specifications  by 
disallowing  the  assigning  of  lower  costs 
to  reclassified  products.  This 
adjustment  is  limited  to  models  with 
commercial  plate  specifications  because 
testing  of  Iscor's  other  product 
groupings  at  verification  did  not 
indicate  the  same  problem.  To  avoid 
double  counting  costs,  we  have  reduced 
the  reclassification  and  reserve  stock 
variances  by  the  aggregate  amount  in 
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which  we  increased  reported  costs  for 
models  with  commercial  plate 
specifications. 

As  for  our  position  concerning  Iscor's 
methodology  of  grouping  product  codes 
with  di^rent  physical  characteristics, 
see  comment  7  for  further  detaila. 

Comment  3 

Iscor  mnintnfn*  tfiat  the  Department 
should  not  adjust  its  reported  costs  for 
the  slight  deviation  reported  on  the 
reconciliation  worksheet  that  it 
submitted  as  part  of  its  cost  verification 
exhibit  8.  Iscor  claims  that  this 
deviation  only  shows  that  its  reported 
costs  based  on  simulated  production 
mixes  are  reasonable.  Iscor  suggests  that 
the  Department  should  expect  some 
difiierence  because  its  reported 
production  mixes  are  based  on  what  it 
sold  during  the  POI  and  not  vrfaat  it 
produced.  According  to  Iscor,  using 
sales  quantities  was  necessary  because 
the  company  does  not  maintain  modisl- 
specific  production  information.  As  for 
the  cause  of  the  deviation.  Iscor 
provides  the  following  explanations. 
Iscor  first  points  out  that  the  specific 
product  mixes  it  manufactured  during 
the  POI  was  not  necessarily  the  same  as 
that  sold  during  the  POL  According  to 
Iscor,  this  difference  will  statistically 
equal  out  over  time  because  it  only 
produces  against  orders.  Iscor's  second 
explanation  is  that  its  internal  product 
codes  consist  of  various  similar 
products  that  have  a  similar  cost  make- 
up. However,  these  product  codes  have 
different  physical  characteristics  and 
dimensions  which  made  it  necessary  for 
the  company  to  use  them  more  than 
once  when  compiling  the  reported 
CONNUMs.  The  fijial  reason  stated  by 
Iscor  is  that  it  can  attribute  the 
difference  to  the  fact  that  it  has 
historically  used  a  standard  cost  system 
and  not  an  actual  costing  system.  Thus, 
Iscor  had  to  adjust  its  standard  costs  to 
calculate  the  reported  costs. 

Petitfoners  contend  that  tbe 
Department  must  adjust  Iscor's  reported 
costs  to  account  for  the  discrepancy 
between  reported  costs  and  costs 
recorded  in  the  financial  accoimting 
system.  According  to  petitioners,  Iscor's 
explanation  for  the  discrepancy  does 
not  mitigate  the  difference.  If  there  is 
indeed  a  different  product  mix  between 
the  financial  and  cost  accounting  data 
that  results  in  a  difference  in  costs  that 
have  been  calculated,  then  it  is  evidence 
that  Iscor's  reported  costs  are  unreliable. 
Petitioners  point  out  that  one  would  not 
expect  a  difference  between  Iscor's 
reported  and  recorded  costs  because  it 
actually  derived  the  reported  section  D 
costs  from  the  cost  of  sales  recorded  in 
the  financial  accounting  system. 


Moreover,  the  petitioners  state  that  Iscor 
provided  its  costs  on  this  basis 
specifically  because  it  assumed  that  it 
producea  products  in  the  same  ratio  as 
sold  over  a  representative  period.  If  the 
difference  in  the  reported  costs  and 
financial  system  costs  disproves  this 
assumption,  then  the  Department 
should  reject  Iscor's  costs.  Otherwise, 
the  Department  should  increase  Iscor's 
reported  costs  by  the  verification 
finHing- 
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We  agree  with  petitioners  that  we 
should  increase  Iscor's  reported 
production  costs  to  account  for  the 
diffiarence  between  the  reported  costs 
and  those  recorded  in  its  accounting 
system.  As  part  of  verification,  Iscor 
prepared  a  reconciliation  worksheet  that 
shows  its  reported  costs  aro  less  than 
the  costs  recorded  in  its  accounting 
records.  Although  Iscor  speculated  as  to 
the  cause  of  the  reconciling  difference, 
the  company  could  neither  docimient 
nor  quantify  the  specific  reasons  why  its 
reported  costs  differed  from  those 
recorded  normally  in  its  records.  With 
respect  to  Iscor's  explanations  for  the 
diffiarance,  the  fact  that  the  company 
had  to  use  relative  sales  quantities  to 
determine  product  specific  production 
quantities,  or  that  it  had  to  include  sales 
of  different  models  within  a  product 
code  in  different  CONNUMs  does  not 
justify  it  not  capt\iring  all  costs  as 
recorded  in  its  financial  accounting 
system  in  accordance  with  its  home 
country  GAAP.  In  additlCin,  Iscor  having 
to  adjust  ita  standard  costs  to  actual  for 
the  submission  should  cause  the 
reptnled  costs  to  agree  with  the  actual 
costs  recorded  in  its  accounting  system, 
not  cause  a  reconciling  item.  Absent 
support  for  each  of  the  reconciling 
ass\imptions  noted  by  Iscor.  we  consider 
it  appropriate  to  adjust  the  company's 
reported  coets  to  include  all  costs  as 
captured  by  itanormal  accounting 
system. 

Comment  4 

Petitioners  argue  that  the  Etepartment 
must  adjust  Iscor's  reported  G&A 
expense  for  methodological  errors.  The 
petitioners  cite  the  Department's  cost 
verification  report  which  states  that 
Iscor  omitted  headquarters'  costs  from 
G&A  and  allocated  G&A  against  fixed 
costs  rather  than  cost  of  sales.  Thus,  the 
petitioners  contend  that  the  Department 
should  correct  these  figiues  for  the  final 
determination. 

Iscor  claims  that  it  is  appropriate  for 
it  to  allocate  general  expenses  as  a 
percentage  of  the  fixed  costs  inoirred  to 
manufacture  each  specific  product  code. 
Iscor  argues  that  it  uses  this 


methodology  in  the  normal  course  of 
business  and  that  the  methodology 
appropriately  applies  the  G&A 
percentage  to  eadi  product  code's 
reported  fixed  cost  amount.  Moreover. 
Iscor  claims  that  the  effect  of  expressing 
the  percentage  in  terms  of  fixed  cost 
instead  of  total  cost  has  Uttle  effect  on 
the  reported  costs  because  it  is  basically 
the  same  amount 
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We  agree  with  the  petitioners  that 
Iscor  should  allocate  its  GftA  exponas  - 
based  on  cost  of  sales  rather  than  fixed 
costs.  As  set  forth  in  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Wbedier  Assembled  oi 
UnassemUed,  From  Japan.  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  61  FR  38139,  38150  Quly  2J. 
1996),  our  normal  methodology  for 
allocating  G&A  expenses  to 
nmchandise  is  based  on  cost  of  sales. 
Our  methodology  reco^poizes  the  fiact 
that  the  G&A  expense  categ(»ry  consists 
of  a  wide  range  of  different  tjrpes  of 
costs  which  are  so  unrelated  or 
indirectly  related  to  the  immediate 
production  process  that  any  allocation 
based  on  a  single  factor  (e.g.,  head 
coimts,  fixed  costs)  is  purriy 
speculative.  The  Department's  normal 
method  for  allocatiiig  G&A  costs  based 
on  cost  of  sales  takes  into  account  all 
production  factors  [i.e'.,  materials,  labor, 
and  overhead)  rather  than  a  single 
arbitrarily  chosen  factoE.  Abaent 
evidence  that  our  normal  G&A 
allocrtion  method  uniaesonably  states 
G&A  costs,  we  allocated  such  costs  for 
the  final  deteiminatwn  based  on  cost  of 
sales. 

In  addition  to  allocating  bcor's  G&A 
expenses  besed  on  the  company's  cost 
of  sales,  we  Increased  Iscor's  reported 
G&A  expenses  to  account  for 
headquarters  costs  incurred  during  the 
first  half  of  the  POI.  Iscor  indicated  that 
this  expense  is  a  cost  of  production  and 
that  it  should  have  included  it  in  COP 
and  CV.  (See  Iscor's  cost  vraification 
report,  at  page  2.)  Furthermore,  Iscor 
included  similar  costs  incurred  during 
the  second  half  of  the  POI  in  the 
submitted  COP  and  CV. 

Cbminent  5 

Petitioners  argue  that  ABS  Grade  A 
shipbuilding  plate  should  not  be 
matched  to  ASTM  A36  plate  because 
the  majority  of  the  shipbuilding  plate 
was  dual-certified  to  the  A36 
specification  and  is  sold  as  structural 
plate.  According  to  petitioners,  the 
Deptutment's  plate  specification 
hierarchy  dictates  that  the  more 
appropriate  match  is  to  the  most 
stringent  standard  to  which  the  product 
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is  produced:  the  ABS  grade.  This  grade, 
they  allege,  exhibits  the  closest  physical 
characteristics. 

Iscor  argues  that  ABS  Grade  A 
shipbuilding  plate  is  sold  as  structural 
steel  and  is  intended  to  be  used 
primarily  as  ASTM  A36  material.  Iscor 
claims  that  the  Department  verified 
Iscor's  plate  specification  model  match 
hierarchy. 

Petitioners  coimter  that  the  &ct  that 
shipbuilding  plate  may  be  used  as 
structiual  plate  or  sold  to  structural 
plate  customers  is  irrelevant  to  the 
Department's  plate  specification  model 
match  hierarchy,  which  focuses  on 
physical  characteristics.  In  petitioners' 
view,  the  fact  that  this  steel  is  dual- 
certified  to  both  the  ABS  and  ASTM 
A36  specification  does  not  mean  that 
A36  is  the  best  match.  Petitioners  state 
that  because  this  material  meets  the 
more  stringent  ABS  shipbuilding 
standard,  it  should  be  matched  to  a 
product  with  similar  characteristics. 

Iscor  responds  that  the  dual  certified 
ABS  and  A36  plate  was  sold  in  the 
United  States  as  a  structural  steel  and 
not  as  shipbuilding  plate.  Iscor 
acknowledges  that  its  customers 
requested  the  dual  certification  to 
enable  them  to  sell  this  material  as 
shipbuilding  plate,  but  argues  that  the 
vast  majority  of  this  material  was  sold 
as  A36  matniaL  Iscor  claims  that 
matching  this  sted  to  Lloyds 
shipbuilding  plate  Grade  A  would 
ignore  the  first  intent  for  the  material 
sold  in  the  United  States,  which  is 
structural  steel.  Iscor  likens  mA^rhing 
the  two  shipbuilding  steels  under  these 
circumstances  to  matching  a  pressure 
vessel  steel  to  a  structural  steel.  Iscor 
notes  that  it  gives  dual  certified  ABS 
and  A36  material  the  same  internal 
quality  code  as  it  gives  to  single 
certified  A36  material,  while  single 
certified  ABS  plate  has  a  different 
quality  code.  Iscor  cites  this  as  evidence 
that  the  con\pany  treats  the  dual 
certified  material  as  equivalent  to  A36 
and  that  this  is  the  best  home  market 
match  for  dual  certified  material  sold  in 
the  United  Sutes.  ., 
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We  agree  with  petitioners.  As 
petitioners  correctly  note,  the  £act  that 
shipbuilding  plate  may  be  used  as 
structural  plate  or  sold  to  structiual 
plate  customers  is  irrelevant  to  the 
Department's  plate  specification  model 
match  hierarchy,  which  focuses  on 
physical  characteristics  of  the  most 
stringent  specification  to  which  a 
product  is  made.  In  this  case  the  ABS 
Grade  A  specification  is  the  more 
stringent  specification  and  this  is  the 
specification  that  is  controlling  in 


selecting  a  home  market  product.  As 
Iscor  acknowledges,  the  reason  the 
product  sold  in  die  United  States  is  dual 
certified  is  that  its  customers  requested 
the  dual  certification  to  enable  them  to 
sell  this  material  as  shipbuilding  plate. 
Regardless  of  how  this  product  is 
ultimately  used  by  the  customer,  this 
remains  the  most  stringent  specification 
to  which  this  product  is  made.  For  this 
final  determination  we  are  continuing  to 
consider  the  best  match  specification  for 
dual  certified  ABS/A36  plate  sold  in  the 
United  States  to  be  Lloyds  Grade  A  plate 
sold  in  the  home  market 

Comments 

Petitioners  allege  that  Iscor  seemed  to 
have  difficulty  reporting  the  correct 
chemical  requirements  of  the  certain 
plate  specifications  examined  at 
verification,  which  maV  distort  the 
appropriate  product  matrhing  of  grades, 
lliey  state  that  the  Department  should 
ensure  that  the  correct  chemical 
requirements  are  reviewed  when 
matching  grades  and  creating  product 
control  numbers.  Petitioners  note  that  a 
large  and  divergent  number  of  products 
were  included  in  one  product  control 
number.  Petitioners  state  that  Iscor  was 
unable  to  determine  the  actual 
cluu*acteristics  of  much  of  the  plate  in 
this  product  control  number,  and  that 
therefore  the  Department  should  reject 
Iscor's  product  control  numbers  and 
bese  the  final  determination  on  facts 
available. 

Iscor  maintains  that  it  correctly  . 
constructed  each  product  control 
niunber  using  information  that 
pertained  to  the  order  on  which  the 
invoice  was  issued.  Iscot  notes  that 
petitioners'  claims  relate  to  information 
submitted  in  response  to  Part  D  of  the 
Department's  antidumping  duty 
questionnaire,  the  cost  portion  of  this 
review.  Iscor  references  its  response  to 
Comment  2  above  and  alleges  that 
because  the  effect  and  cost  deviations 
were  declared  and  explained  in  the 
costing  system,  the  deductions  made 
from  the  variances  in  cost  are  accounted 
for. 
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We  agree  with  both  respondent  and 
petidoners.  in  part  During  our  review  of 
the  product  characteristics  for  numerous 
sample  sales,  we  did  not  identify  any 
discrepancies  in  reported  product 
characteristics  between  mill  certificates 
and  product  specifications.  That  is,  each 
product  we  examined  met  its  stated 
product  specification.  This  was  also  true 
of  the  commercial  quality  plate  thet  we 
examined.  We  note  that  with  respect  to 
the  one  product  control  niunber 
referenced  by  petitioners,  the  relevant 


specification  covers  a  broad  range  of 
steels.  Again,  all  of  the  products  we 
examined  for  this  specification  were 
within  the  stated  specifications  of  this 
product.  While  the  specifications  of  the 
product  that  Iscor  intended  to  make,  as 
opposed  to  the  specifications  that  the 
product  actually  met  and  were  sold  to, 
are  relevant  in  terms  of  analyzing  costs 
of  production,  they  are  not  relevant  for 
this  portion  of  our  analysis. 

Wnile  we  agree  with  petitioners  that 
at  verification  we  found  somtfminor 
inconsistencies  between  the  product 
characteristics  noted  on  Iscor's  plate 
specification  model  match  hierarchy 
tables  and  the  actual  specifications 
themselves,  we  did  not  find  any 
inconsistencies  which  were  si^uficant 
enough  to  change  the  model  match 
hierarchy.  Therefore,  we  have  not 
modified  Iscor's  plate  specification 
model  match  hierarchy  from  the  one 
used  in  the  preliminary  determination. 

Comment  7 

Petitioners  allege  that  Iscor 
improperly  constructed  its  product 
control  nimibers.  They  claim  that 
material  such  as  flange  material,  which 
is  described  by  Iscor  as  the  "lowest  of 
the  low"  in  the  market,  has  generally 
been  downgraded  from  other 
specification  products,  and  Iscor  admits 
that  it  cannot  determine  what  the 
original  specification  might  be. 
Petitioners  assert  that  flange  products 
cannot  be  said  to  be  like  other  prime 
commmdal  products.  See  19  U.S. C 
1677(16)(B)(ii).  PeUtioners  also  argue 
that  like  other  non-prime  products, 
flange  material  is  not  equal  in 
commercial  value  to  prime  commercial 
products.  See  19  U.S.C.  1677(16)(B)(iii). 
In  petitioners  view,  flange  material 
should  not  be  compared  to  prime 
commercial  grade  or  structural  tpaterial 
sold  in  the  United  States. 

Petitioners  argue  that  certain 
downgraded  products  may  also  be  sold 
outside  the  ordinary  course  of  trade. 
Petitioners  cite  the  factors  in  Laclede  v. 
United  States:  the  price  of  the 
merchandise  compared  to  other  home 
market  sales,  the  profitability  of  the 
merchandise  compared  to  odier  home 
market  sales,  the  number  of  customers 
purchasing  the  product,  quality 
assurances  provided  for  the  product, 
differences  in  how  the  product  is  sold, 
the  end  use  of  the  product,  the  average 
size  of  the  sale  comf>ared  to  other  sales, 
and  whether  the  product  is 
distinguished  by  the  seller  from  other 
merchandise  of  the  same  type.  See 
Laclede  Steel  Co.  v.  United  States,  Slip 
Op.  95-144  (OT  August  11, 1995). 
Petitioners  claim  that  many  of  these 
factors  apply  to  this  case.  Petitioners 
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argue  that  the  Department  verified  that 
certain  products  (such  as  flange 
material)  are  sold  at  a  discount  and  are 
less  profitable  than  prime  products. 
Petitionais  also  state  that  these  products 
are  downgraded  to  more  limited  uses 
than  originally  intended  when 
produced,  and  that  they  are  sold  as  is 
without  mill  certificates.  Unlike  most 
products,  according  to  petitioners,  these 
products  are  inventoried  and  giYen  a 
different  designation,  and  these 
products  are  sold  to  a  more  limited 
group  of  customers. 

Petitioners  state  that  Iscor  has 
configured  its  database  in  such  a  way 
that  it  has  distorted  product  matching, 
calculation  of  diffarence-in-merchandise 
adj\i8tmsnts,  and  caknilation  of  normal 
value.  For  these  reasons,  they  claim  that 
the  final  determination  should  be  based 
on  the  fects  available. 

Respondent  maintains  that  its  home 
markM  database  is  usable  and  has  been 
verified.  Iscor  notes  that  it  has 
distinguished  between  prime  and  aon- 
prime  products.  Iscor  notes  that  it  was 
instructed  by  the  Department  in  its 
March  19. 1997.  Supplemental 
Questionnaire  to  reclassify  non-prime 
products  to  prime  products  if  these 
products  meet  any  specification  (even  if 
not  the  one  originally  intended).  Iscor 
claims  that  it  followed  the  Department's 
instructions  and  that  it  would  be  unjust 
to  penalize  Iscor  for  following  these 
dinctions. 

Iscor  argues  that  its  reclassified 
products  are  not  sold  outside  the 
ordinary  course  of  trade.  Iscor  states  that 
in  determining  whether  products  are 
outside  the  ordinary  course  of  trade  the 
Department  does  not  evaluate  fust  one 
factor  in  isolation  but  all  the 
circumstances  particular  to  the  sales  in 
question.  See  MuraU  Mfg.  Co.  v.  United 
States,  820  F.  Supp.  603.  607  (CTT  1993J 
and  Portland  Cement  and  Clinker  from 
Mexico.  62  FR  47826  (September  10. 
1997).  Iscor  claims  that  its  reclassified 
products  are  not  sold  for  unusual 
reasons  or  under  unusual 
circumstances,  and  ur§es  the 
Depotment  not  to  find  these  sales 
outside  the  ordinary  course  of  trade. 

DOC  Position 

We  agree  with  respondent  At 

verification  we  foimd  that  Iscor 
produces  and  sells  certain  products  as 
commercial  quality  products  for  general 
engineering  applications  where 
moderate  bending,  forming  and  drawing 
are  involved.  These  products  are  not 
produced  to  specific  mechanical 
property  requirements  and,  as  a  result, 
they  do  not  meet  the  same  stringeat 
specifications  that  may  be  characteristic 
of  other  Iscor  pnxkicts.  Althou^  boor's 


&mily  of  commercial  products  is  sold  to 
certain  customers  in  the  local  maiiiet 
absent  test  certificates,  this  material  is 
accompanied  by  analysis  certificates 
which  attest  to  its  meeting  certain 
chemical  specifications. 

During  our  review  of  Iscor's 
commercial  quality  products,  we  fbimd 
that  some  of  these  products  are 
comprised  of  steel  which  has  been 
downgraded  and  reclassified  during 
production  from  its  originally  intended 
specification.  This  material,  like  the 
commercial  quality  material  intended  as 
prime  commercial  quality  material, 
meets  the  limited  characteristics  and 
specifications  of  Iscor's  family  of 
commertdal  qu^ity  products.  We  note 
that  for  purposes  of  a  price-to-price 
comparison,  the  fact  that  some 
commercial  quality  material  may 
originally  not  have  been  intended  as 
commercial  quality  material  is 
irrelevant.  What  is  important  is  that  the 
material  sold  and  valuad  as  commercial 
quality  material  meets  the  specifications 
for  which  it  is  valued  and  sold;  and  our 
analysis  of  sample  sales  at  verification 
involving  these  products  demonstrated 
that  they  conformed  to  the  limitad 
specifications  and  guidelines  of 
commercial  quality  plate  products.  We 
acknowledge  that  the  Department 
instructed  Iscor  to  reclassify  certain 
non-prime  products  classified  as 
"seconds"  as  prime  products  if  they  met 
any  specification  (even  if  not  the  one 
ormnally  intended). 

^ag^rriing  petitioners'  claim  that 
Iscor's  reclassified  and  downgraded 
products  may  be  sold  outside  the 
ordinary  course  of  trade,  petitionen 
appear  to  be  primarily  concerned  with 
flange  material,  the  "lowest  of  the  low." 
We  agree  that  sevual  of  the  Cactors  cited 
as  criteria  used  in  making  such  a 
determination  with  respect  to  sales 
outside  the  ordinary  course  of  trade 
appear  to  apply  in  this  case.  For 
example,  certain  flange  material  is  sold 
on  a  tender  basis,  and  not  per  specific 
orders.  As  a  result,  these  products  may 
be  sold  at  prices  lower  than  other  prime 
commercial  grade  steel  products.  The 
profitability  of  downgraded  commercial 
material  is  also  less  than  the 
profitalnlity  of  as  intended  commercial 
grade  material.  There  is  limited 
information  on  the  record  with  respect 
to  the  other  criteria.  However,  we  note 
that  a  very  significant  portion  of  the 
commercial  grade  home  market  sales 
that  match  to  U.S.  sales  fail  the  cost  test 
Because  the  steel  in  question  is  the 
"lowest  of  the  low,"  these  prices  are 
presumably  lower  than  those  of  as 
intended  commercial  quality  staeL  To 
the  extent  that  certain  sales  in  the 
relevant  product  control  number  are 


more  properly  designated  as  seconds 
than  prime  (and  therefore  should  be  in 
a  separate  control  niunber  and  not 
matched  to  prime  U.S.  sales  (see  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  the  Netherlands,  62  FR  18476, 
18482  (April  15, 1997)),  we  believe  that 
these  sales  are  most  likely  to  be  the  ones 
that  failed  the  cost  test  and  are, 
therefore,  already  not  being  used  in  our 
matching  analysis.  Therefore,  no  further 
adjustment  is  required  See  Analysis 
Memo,  dated  October  24. 1997. 

Comment  8 

According  to  petitioners.  Iscor  has 
improperly  calculated  its  home  market 
rebate  adjustments.  Petitionas  note  that 
two  of  the  rebates,  REBATE2H  and 
REBATB6H,  were  allocated  by 
calculating  the  total  rebates  paid  on  all 
direct  and  indirect  sales  and  dividing 
that  amoimt  by  the  direct  sales  tonnage. 
This  amoimt  was  allocated  only  to 
direct  sales,  which  petitioners  allege 
unfairly  skews  the  price-to-price 
comparisons.  Petitionen  argue  that  the 
Department  should  not  grant  Iscor's 
reported  REBATE2H  or  REBATEttI  as 
adjustments  to  normal  value;  but  for 
purposes  of  the  cost/price  test,  the  full 
rebates  should  be  granted.  Petitioners 
state  that  the  amounts  of  two  other 
rebates.  REBATE3H  and  REBATE5H 
were  skewed.  Petitionne  urge  the 
Department  to  use  facts  available  for 
this  final  determination,  as  the  gross 
imit  price  net  of  rebates  cannot  be 
accurately  determined  for  any  sale 
receiving  any  of  these  rebates. 

Iscorclaims  that  it  used  a  reasonable 
methodology  in  reporting  rebates  and 
that  the  Department  verified  these 
rebetes.  Iscor  notes  that  customers  were 
entitled  to  a  rebate  on  both  direct  and 
indirect  tonnage,  that  is  irrespective  oi 
whether  the  material  was  bought 
directiy  from  Iscor  or  through  a 
merchant  Iscor  argues  that  it  correcUj 
allocated  the  full  rebate  to  direct  salae«. 
because  it  was  requested  to  state  the 
rebates  on  a  sales-specific  basis  and  it 
only  stated  direct  sales  tonnage  in  Part 
B  of  its  qiiestionnaire  response. 

DOC  Position 

We  agree,  m  part,  with  bodi 
petitioners  and  respondents.  With 
respect  to  REBATE2H  and  REBATE6H. 
we  agree  with  petitionen  that  the 
methodology  employed  by  Iscor  which 
calculates  these  rebates  on  the  basis  of 
both  direct  and  indirect  tons  purchased 
(rathw  than  on  direct  tons  purchased) 
skews  the  treatment  of  these  rebates. 
This  methodology  was  not  explained  to 
the  Department  prior  to  verification. 
Indeed.  Iscor's  most  detailed  sobmisaioa 
on  this  issue  indicated  that  the  rebates 
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were  calculated  using  total  customer 
tonnage  (see  response  of  June  27. 1997). 
Iscor's  allocation  methodology  greatiy 
overatates  the  rebate  amounts  for 
REBATE6H  and  REBATE2H  for  certain 
sales,  and  underatates  these  amounts  for 
other  sales.  Because  these  rebates  are 
allocated  across  all  direct  sales  to  a 
particular  customer,  and  customers  may 
buy  more  than  one  type  of  steel,  these 
distortions  can  significanUy  affect  our 
analysis.  We  note,  however,  that  Iscor's 
reported  amoimts  for  REBATE6H  do  not 
apply  to  home  market  sales  that  are 
matched  to  U.S.  sales.  ConsequenUy, 
this  portion  of  the  comment  is  moot. 
Regarding  REBATE2H,  we  are 
disallowing  this  rebate  for  the  final 
determination  with  the  exception  noted 
below.  For  certain  sales,  we  found  at 
verification  that  essentially  all  sales 
were  direct  rather  than  a  combination  of 
direct  and  indirect.  For  these  sales,  we 
are  continuing  to  use  the  reported  rebate 
amount  as  an  adjustment  to  normal 
value.  (We  note  that  certain  sales  for 
which  this  rebate  was  reported  do  not 
match  to  U.S.  sales  and  although  we  are 
disallowing  this  rebate,  for  these  sales 
this  issue  is  moot)  With  respect  to 
REBATE3H  and  REBATE5H.  the 
Department  found  at  verification  that 
Iscor's  allocation  methodology  under- 
steted  the  actual  amounts  for  the  rebates 
had  they  been  calculated  on  a 
transaction-specific  besis.  For  the  final 
determination,  therefore,  we  are  using 
the  reported  rebate  amounts  as 
at^ustments  to  NV.  See  Analysis  Memo, 
dated  October  24, 1997. 

Comment  9 

Petitionen  stete  that  various  erron  in 
Iscor's  U.S.  sales  database  render  it 
unreliable  as  a  besis  for  the  final 
determination.  For  example,  petitionen 
identify  certain  discrepancies  relating  to 
ocean  freight  rates  and  early  payment 
discounts.  Petitionen  aigue  that  U.S. 
credit  expenses  were  not  verified  as  no 
dociunentetion  of  payment  dates  was 
provided. 

Iscor  claims  that  the  U.S.  sales 
datebase  has  been  verified.  With  respect 
to  ocean  fireight,  Iscor  notes  that  the 
discrepancy  arose  because  the  reported 
amount  was  an  estimate  calculated  prior 
to  the  actual  shipment  Iscor  states  that 
the  Department  has  the  acttial  expense 
and  that  an  estimated  freight  rate  will 
always  differ  fitim  the  actual  freight  rate 
as  estimated  rates  are  negotiated  prior  to 
fixing  sales  price.  With  respect  to  early 
payment  discounts,  Iscor  alleges  that  it 
employed  a  reasonable  methodology. 

DOC  Position 

We  agree  witii  petitionen  in  part 
While  the  Depaitmoit  identified  certain 


discrepancies  relating  to  ocean  freight 
rates,  early  payment  discounts,  and  U.S. 
credit  at  verification,  we  disagree  that 
these  enpre  render  Iscor's  overall  U.S. 
sales  datebase  unreliable.  The 
Department  considen  these  mistakes  to 
have  been  relatively  minor  and  not  to 
call  into  question  the  integrity  of  the 
entire  datebase.  As  a  result  we  are  using 
Iscor's  submitted  date,  with  the 
revisions  noted  in  these  comments,  and 
not  using  total  facto  available  in  this 
final  determination. 

With  respect  to  ocean  frei^t  expenses 
reported  by  Iscor  for  certain  sales,  we 
found  at  verification  that  the  reported 
amounts  misstated  the  actual  amounto 
for  certain  shipmento.  For  the  final 
determination,  we  have  conected  ocean 
freight  charges  for  these  specific  sales. 
For  ail  other  ocean  freight  expenses, 
where  such  charges  are  applicable,  we 
are  applying  as  facts  avail^le  the 
highest  reported  amount  for  any  U.S. 
sale.  By  not  providing  verifiable 
information  for  ocean  freight  expenses 
when  such  information  was  available  to 
Iscor,  we  have  determined  that  Iscor 
failed  to  cooperate  by  not  acting  to  the 
best  of  ito  ability  to  comply  with  a 
request  for  information.  See  Certain 
Pasta  From  Turkey,  61  FR  30309,  30312 
Qune  14. 1996)  (Pasta).  ConsequenUy. 
the  use  of  adverse  facto  available  under 
section  776(b)  of  the  Act  is  warranted. 
Additionally,  we  did  not  convert  ocean 
freight  frt>m  rand  to  dollan  as  we  did  in 
the  preliminary  determination,  as  this 
amoiiht  was  in  fact  reported  in  dollan. 

With  respect  to  U.S.  credit  expenses, 
we  were  unable  to  verify  date  of 
payment,  since  Iscor  did  not  provide 
documentation  of  proof  of  payment  for 
ito  U.S.  sales  during  verification.  As 
facto  available  for  U.S.  credit  expenses, 
we  ate  applying  the  highest  reported 
U.S.  credit  expense  to  all  U.S.  sales.  By 
not  providing  verifiable  information  for 
U.S.  date  of  payment  when  such 
information  was  available  to  Iscor,  we 
have  detnmined  that  Iscor  failed  to 
cooperate  by  not  acting  to  the  best  of  ito 
ability  to  comply  with  a  request  for 
infonnation.  See  Pasta.  Consequentiy, 
the  use  of  adverse  facto  available  under 
section  776(b)  of  the  Act  is  warranted. 

We  are  allowing  Iscor's  reported  early 
payment  discounto.  Our  review  of 
Iscor's  allocation  methodology,  which 
calculated  a  discount  amount  based  on 
all  early  payment  discounto  and  tons 
shipped  to  the  customer  was 
determined  to  be  reasonable.  The 
allocated  amount  reported  is  an  average 
for  all  sales — including  sales  which 
received  the  discount  and  sales  which 
did  not  receive  the  discount 
Consequently,  diis  amoimt  will  always 
diffar  from  the  discount  amount 


specified  by  contract  on  individual 
sales,  as  the  discoimt  was  not  in  fact 
paid  on  all  sales.  For  the  final 
determination  we  are  continuing  to  use 
Iscor's  reported  U.S.  early  payment 
discount  amounto. 

Comment  10 

Petitionen  note  that  many  U.S.  sales 
were  made  on  a  theoretical  weight  basis 
and  that  because  Iscor  rolls  larger  than 
the  nominal  dimensions,  customen  who 
purchase  on  a  theoretical  weight  basis 
actually  receive  more  tons  than  ordered 
Therefore,  if  the  gross  price  is  divided 
by  the  actual  weight  it  will  result  in  a 
lower  unit  price  than  the  theoretical 
weight  based  unit  price.  Petitionen 
argue  that  all  price  comparisons  should 
be  made  on  the  same  wei^t  basis,  and 
that  all  prices  and  expenses  shotild  be 
converted  to  actual  weighto.  Respondent 
did  not  comment  on  this  issue. 

DOC  Position 

We  agree  with  petitionen  diat  all    ' 
price  comparisons  should  be  made  on 
the  same  weight  besto.  In  ito  original 
and  supplemental  questiomiaire 
responses,  and  as  we  found  at 
verification,  Iscor  failed  to  report 
properly  an  actual  to  theoretical  weight 
convenion  factor  for  both  ito  U.S.  and 
home  market  sales,  therri>y  ph>hibiting 
price  comparisons  to  be  made  on  the 
same  wei^t  basis.  As  facts  available, 
we  are  applying  the  average  of  the 
verified  U.S.  ratio  of  theoretical  to 
actual  weighto  to  aU  U.S.  qnantitie»and 
prices  reported  on  an  actual  weight 
basis.  We  are  applying  the  same 
convenion  fiictor  to  CV.  With  respect  to 
the  home  niarket,  as  facte  available  we 
are  appl3ring  the  verified  ratio  of 
theoretical  to  actual  weighto  to  all  home 
market  quantities  and  prices  reported  <mi 
an  actual  weight  besis.  We  are  applying 
this  same  conversion  factor  to  the 
reported  COP.  See  Analysis  Memo, 
dated  October  24, 1997.  We  are  appl3ring 
facto  available  to  these  adjustmento 
imder  section  776(a)(2)  because  Iscor 
did  not  provide  infonmtion  requested 
by  the  Departmoit  in  ito  sulmiitted 
database. 

Cominent  1] 

According  to  petitionen.  Iscor  did  not 
document  ito  home  market  payment 
dates  at  verification.  Therefore,  they 
claim  that  the  Department  should  not 
grant  Iscor  a  do%mwani  adjustment  to 
normal  value  for  home  market  credit 
expenses  due  to  the  fact  that  the 
payment  time  could  not  be  verified. 

tocor  argues  that  tiie  Department 
incorrectiy  rejected  Iscor's  proof  of 
payment  Iscor  notes  that  verification  is 
a  long  proceas  and  it  is  often  necessary 
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to  work  long  hours  to  complete 
verification.  Iscor  explains  that  because 
the  verification  continued  past  nonaal 
business  hours  on  the  last  day  of 
verification  it  lost  access  to  the  office 
that  had  proof  of  payment  records.  Iscor 
states  that  it  forwarded  this  information 
to  the  Department  representatives  after 
verification,  but  the  Department  rejected 
these  records.  Iscor  urges  the 
Department  to  consider  proof  of 
payment  to  be  verified  because  it  made 
a  good  faith  effort  to  provide  the 
information  to  the  verification  team. 
In  responding  to  petitioners,  Iscor 
noted  that  its  data  system  does  not 
provide  transaction  specific  payment 
dates  because  local  sales  are  paid  by 
statement,  not  by  individual  invoice. 
Iscor  claims  that  it  devised  a  reasonable 
methodology  as  the  most  accurate  way 
to  determine  payment  dates  based  on 
the  information  that  it  did  have. 

DOC  Position 

We  agree  with  petitioners  that  we 
were  unable  to  verify  Iscor's  home 
market  payment  dates.  While  Iscor  may 
have  devised  a  reasonable  date  of 
payment  methodology,  we  were  not  able 
to  verify  this  methodology  on  site.  The 
Department  appropriately  rejected 
iBoat't  post-verification  date  of  payment 
submission  as  untimely.  Date  of 
payment  information  and  source 
documentation  was  clearly  requested  in 
the  Department's  verification  outiine. 
which  was  provided  to  Iscor  in  advance 
of  verification.  This  information  should 
have  been  prepared  in  advance  of  the 
start  of  verification  and  should  have 
been  part  of  the  sales  trace  packages  at 
the  time  they  were  presented  to  the 
Department  After  verification  had 
ended,  the  verification  team  was  not  in 
a  position  to  tie  date  of  sale  information 
to  original  company  records  or 
otherwise  verify  any  information 
regarding  payment  date.  Therefore,  we 
are  denying  home  market  credit 
expenses  as  an  adjustment  to  normal 
value. 

Comment  12 

According  to  petitioners,  no  offset  to 
normal  value  for  pre-sale  warehousing 
^  should  be  granted  as  the  Department 
was  unable  to  verify  pre-sale 
warehousing  expenses.  Respondent  did 
not  comment  on  this  issue. 

DOC  Position 

We  disagree  with  petitioners.  The 
Department  is  not  required  to  verify 
every  item  in  a  respondent's 
questionnaire  response.  Rather,  in 
conducting  verification,  the  Department 
must  prioritize  its  examination  of  a 
respondent's  reported  data  accordii^  to 


factors  such  as  time  availability,  a 
respondent's  general  level  of 
compliance,  and  the  relative  dollar 
value  of  the  reported  amounts. 
"(Vjerfication  is  like  an  audit,  the 
purpose  of  which  is  to  test  information 
provided  by  a  party  for  accuracy  and 
completeness.  Normally,  an  audit 
entails  selective  examination  rather  than 
testing  of  an  entire  universe."  Bomont 
Indus.  V.  United  States,  733  F.  Supp. 
1507,  1508  (CTT  1990).  In  this  case,  time 
did  not  permit  us  to  verify  Iscor's 
reported  pre-sale  warehousing  expenses. 
Because  we  have  no  evidence  that 
would  lead  us  to  disregard  respondent's 
reported  pre-sale  warehousing  expenses, 
we  are  granting  this  adjustment  for  the 
final  determination. 

(Comment  13 

Petitioners  argue  that  the  scope  of  the 
investigation  should  be  clarified  to 
include:  (a)  purported  "alloy"  plate, 
sold  as  ASTM  A36  or  another  carbon 
plate  specification,  to  which  trace 
amounts  of  inexpensive  alloying  agents 
have  been  added  ("low-alloy  plate")  and 
(b)  subject  merchandise  sold  as  having 
a  Vie"  nominal  thickness  but  "rolled 
light"  to  an  actual  thickness  of  just 
under  4.75nun  (the  boundary  of  the 
tariff  classifications  set  forth  in  the 
scope  description  of  the  preliminary, 
determination)  ("light-rolled  Vie"     ' 
plate").  Petitioners  state  that  the 
Department  routinely  makes  minor 
changes  to  its  scope  descriptions,  both 
during  investigations  and  after  an  order 
is  issued,  particularly  where  this  is 
thought  necessary  to  prevent 
circumvention.  See  Small  Diameter 
Circular  Seamless  Cartmn  and  Alloy 
Steel  Standard,  line  and  Pressure  pipe 
from  Italy,  60  FR  31981,  31983-85  (June 
19,  1995)  and  Freshwater  Crawfish  Tail 
Meat  from  the  People's  Republic  of 
China.  62  FR  41347, 41357-58  (August 
1.1997). 

Petitioners  claim  that  any  argimient 
that  the  International  Trade  Commission 
(ITC)  preliminary  determination 
precludes  this  scope  clarification  is 
based  on  a  fundamental 
misunderstanding  of  the 
interrelationship  between  the  scope  of 
invest^tion.  the  industry  examined  by 
the  ITC  (defined  as  producers  of  the  like 
product),  and  the  requirement  for 
industry  support.  Petitioners  note  that 
although  the  Department  frequenUy 
modifies  the  scope  of  an  investigation 
during  its  course,  the  Department  is 
expressly  prohibited  by  statute  from 
reconsidering  the  issue  of  indiistry 
support  Petitioners  claim  that  the 
Department  has  explicitiy  rejected  the 
theory  that  the  Department  cannot 
include  merchandise  within  the  scope 


of  an  investigation  unless  precisely  the 
same  merchandise  was  include  in  the 
rrC's  injury  determination.  See  Hot- 
Rolled  Lead  and  Bismiuth  Carbon  Steel 
Products  from  the  United  Kingdom  and 
Germany,  62  FR  34213. 34215  Oune  25, 
1997)  (initiation  of  anticircumvention 
inquiry).  Petitioners  add  that  none  of 
the  anticirc)unvention  provisions 
require  a  new  injiuy  determination. 

According  to  petitioners,  they  have 
demonstrated  in  their  July  3.  1997, 
submission  that,  using  the  five  factors 
traditionally  employed  by  the 
Department  to  decide  whether 
particular  products  are  within  the  same 
class  or  kind  covered  by  the  order,  low- 
alloy  plate  and  light-rolled  Vie"  plate 
share  the  same  general  physical 
characteristics  as  other  subject  plate; 
that  ultimate  purchasers  have  the  same 
expectations  of  low-alloy  plate  and 
light-rolled  Vie"  plate  as  of  other  subject 
plate;  and  that  low-alloy  plate  and  light- 
rolled  Vie"  plate  are  sold  in  the  same 
channels  of  trade,  for  the  same  ultimate 
uses,  and  at  the  same  cost,  as  other 
subject  plate. 

Petitioners  assert  that  all  Vie"  nominal 
thickness  plate  is  within  the  scope  of 
the  investigation  regardless  of  whether 
its  actual  thickness  is  less  than  4.75mm. 
They  state  that  because  Vie"  plate  is  an 
important  part  of  the  market  for  thin 
gauge  plates,  the  scope  should  be 
clarified  to  state  that  it  covers  plate 
4.75mm  in  thickness  or  more  in 
nominal  or  actual  thickness.  According 
to  petitioners,  any  ciistomer  ordering  a 
Vie"  A36  plate,  for  example,  would  be 
willii^  to  accept  any  thickness  within 
the  tolerance  for  that  size  plate.  Thus, 
any  plate  within  the  tolerance  for 
4.75mm  nominal  thickness  plate  will 
compete  directiy  with  any  other  plate 
within  the  tolerance. 

Petitioners  argue  that  all  cut-to-length 
plate  that  meets  common  non-alloy 
plate  specifications  is  within  the  stiope 
of  the  investigation,  regardless  of  the 
presence  of  alloys  in  excess  of  those 
specified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  categories  for  non-alloy 
steel.  They  state  that  the  addition  of 
such  alloys  does  not  change  the 
specification,  grade,  phy^cal 
characteristics  or  applications  of  the 
plate.  Petitioners  believe  the  published 
description  of  the  scope  of  the 
investigation  should  be  amended  to 
make  clear  that  it  covers  all  cut-to- 
length  plate  made  to  common  non-alloy 
plate  specifications.  This  includes,  but 
is  not  limited  to,  ASTM  A36,  AS72. 
A709,  A588,  A283,  PVQ  A516,  A573, 
A455,  and  ABS  grades,  as  well  as 
chemical  or  proprietary  equivalents  to 
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those  specifications,  regardless  of  the 
alloy  content  or  tariff  classification. 

Petitioners  allege  that  certain 
producers  in  the  countries  subject  to 
these  investigations  on  cut-to-length 
carbon  steel  plate  have  begun  to  vary 
the  alloy  content  slighUy  so  that  thrae 
products  no  longer  meet  the  tariff 
definition  of  non-alloy  steel.  In 
particular,  petitioners  believe  that 
certain  producers  may  be  adding  boron 
to  their  chemistries,  because  boron  is 
relatively  inexpensive.  Petitioners 
believe  such  products  are  being  used  in 
identical  applications  as  other  subject 
merchandise.  In  petitioners'  view,  in 
any  instance  where  the  added  alloy  does 
not  change  the  performance 
characteristics  of  the  plate  or  affect  the 
product's  classification  within  the 
industry  specification  the  product 
should  remain  within  the  scope  of  the 
investigation. 

Iscor  urges  the  Department  to  reject 
petitioners'  scope  clarification  because 
this  is  not  a  routine  minor  change  nor 
have  petitioners  submitted  any 
information  on  the  record  that  Iscor  or 
any  other  South  African  producer  is 
circumventing  or  trying  to  circumvent 
the  preliminary  determination  in  this 
investigation. 

DOC  Position 

We  disagree  with  petitioners.  See 
memorandum  on  Scope  of 
Investigations  on  Carbon  Steel  Plate, 
Joseph  Spetrini  to  Robert  S.  LaRussa 
(October  24, 1997). 

Cotnment  14 

Iscor  and  Highveld  urge  the 
Department  to  correct  its  exchange  rate 
methodology. 

Highveldargues  that  the  Department 
should  use  without  exception  the  actual 
daily  exchange  rate  certified  by  the 
Federal  Reserve  Bank  of  New  York  to 
convert  the  South  African  currency  into 
U.S.  dollars  instead  of  a  benchmark  rate. 
According  to  Highveld,  both  the  law 
and  Department  practice  direct  the 
Department  to  use  actual  uiudjusted 
daily  exchange  rates.  See  Section 
773A(a)  of  the  Act  and  the  Statement  of 
Administrative  Action.  H.R.  Doc.  No. 
103-316,  at  841-842  (1994).  See  also 
Notice  of  Final  Results  (A  Antidumping 
Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey,  61  FR  69067,  69071 
(December  31, 1996).  Highveld  notes 
that  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  from  Turkey  states  that  the 
actual  daily  exchange  rates  were  used 
rather  than  the  benchmark  rate  because 
the  foreign  currency  depreciated 
substantially  against  the  U.S.  dollar  of 
the  period  of  review.  Highveld  also 


claims  that  the  Department  is  reviewing 
the  application  of  the  benchmark  in 
situations  where  the  foreign  currency 
depreciates  substantially  against  the 
U.S.  dollar  over  the  period-of 
investigation  or  review,  situations  in 
which  it  may  be  appropriate  to  use  daily 
rates.  See  Department  of  Commerce 
Policy  Bulletin  96-1:  Import 
Administration  Exchange  Rate 
Methodology,  61  FR  9434.  9435  n.2 
(March  8, 1996).  Highveld  claims  that 
the  South  African  currency  steadily  and 
substantially  depreciated  against  the 
U.S.  dollar  during  the  period  of 
investigation.  It  dtes  the  sales 
verification  report  where  verifiers  noted 
a  "sharp  devaluation  during  the  POL" 

Highveld  also  states  thatthere  need 
not  be  a  determination  of  significant 
inflation  or  hyperinflation.  Highveld 
cites  Certain  Welded  Carbon  Steel  Pipe 
and  Tube  fiom  Turkey  and  states  that 
Department  practice  does  not  require  a 
claim  of  significant  inflation  in  order  to 
use  daily  exchange  rates  and  that  daily 
exchange  rates  may  be  used  on  two 
separate  occasions:  (a)  if  the  foreign 
currency  has  undergone  a  substantial 
depreciation  against  the  dollar  or  (b)  if 
domestic  price  inflation  is  significant 
Highveld  claims  that  the  first  scenario 
occurred  for  this  case  and  urges  the 
Department  to  use  daily  exchange  rates. 

Iscor  argues  that  the  Department 
incorrectly  used  a  benchinark  rate  to 
convert  South  African  rand  into  U.S. 
dollars  instead  of  the  daily  rate  on 
certain  days  of  the  POI  because  of 
currency  fluctuations.  Iscor  maintains 
that  the  use  of  the  benchmark  rate  is 
contrary  to  section  773A(a)  of  the  law 
and  Commerce  practice  (Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey).  Iscor  takes  issue  with  the 
Department's  statement  in  the 
preliminary  determination  regarding  the 
decline  in  the  South  African  rand.  Iscor 
argues  that  it  is  not  a  requirement  in  the 
law,  regulations  or  Policy  Bulletin  (see 
above)  that  South  Africa  be  a  high- 
inflation  economy  in  order  not  to  use  a 
benchmark.  Like  Highveld,  Iscor  urges 
the  Department  to  correct  its  exchange 
rate  methodology  in  the  final 
determination  and  use  the  actual 
unadjusted  daily  exchange  rates  instead 
of  the  benchmark  rates  for  all  dates. 

Petitioners  ai^e  that  the  currency 
conversion  methodology  used  in  the 
preliminary  determination  was  correct. 
In  petitioners'  view,  the  Department's 
methodology  was  both  lawfril  and 
consistent  with  past  practice.  Petitioners 
cite  section  773A  of  the  Act  and  the 
SAA  as  stating  that  in  converting  foreign 
currencies  into  U.S.  dollars  fluctuations 
in  exchange  rates  shall  be  ignored. 
Petitioners  argue  that  the  Oepaitment's 


preliminary  determination  in  this  ( 

is  entirely  consistent  with  the  Policy 
Btdletin  on  Currency  Conversions.  (See 
Department  of  Commerce  Policy 
Bulletin  96-1:  Import  Administration 
Exchange  Rate  Methodology,  61  FR 
9434,  9435  n.2  (March  8, 1996).) 

Petitioners  explain  that  the  reason  the 
methodology  used  in  the  preliminary 
determination  differs  from  that  in 
Certain  Welded  Carbon  Steel  Pipe  and 
Tube  from  Turkey  is  that  the  Turkish 
case  involved  a  hyperinflationary 
economy  in  which  the  currency  was 
undergoing  a  dramatic  depreciation. 
Petitioners  state  that  this  case  does  not 
involve  dramatic  currency  depreciation 
driven  by  hjrperinflation.  and  cite  the 
Department's  finding  in  the  preliminary 
determination  that  the  decline  in  the 
rand  was  not  so  precipitous  and  large  as 
to  reasonably  preclude  the  occurrence  of 
fluctuations.  Petitioners  argue  that 
Highveld's  statements  that  the  rand 
underwent  a  sharp  devaluation  quoted 
in  the  verification  report  is  not  evidence 
of  a  precipitous  and  large  depreciation 
in  this  rand  and  the  fact  that  the 
benchmark  was  used  only  for  certain 
days  also  argues  against  the  existence  of 
a  precipitous  and  large  depreciation  in 
the  rand. 

DOC  Position 

We  agree  with  petitioners.  This  case 
is  distinguished  from  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turiiey  as  that  case  involved  a 
hyperinflationary  economy  in  which  the 
currency  was  undergoing  a  dramatic 
depreciation.  There  is  no  evidence  in 
the  present  case  of  either  a  precipitous 
and  large  depreciation  in  the  rand 
relative  to  the  dollar  or  of  hyperinflation 
in  the  South  African  market.  As 
petitioners  correcUy  note,  section  773A 
of  the  Act  and  the  SAA  both  state  that 
in  converting  foreign  currencies  into 
U.S.  dollars  fluctuations  in  exchange 
rates  shall  be  ignored.  The  Department's 
use  of  benchmark  exchange  rates  in 
place  of  daily  exchange  rates  in 
instances  when  a  foreign  currency  is 
considered  fluctuating  is  consistent 
with  these  statutory  requirements.  We 
are  continuing  to  use  benchmark  rates 
in  place  of  daily  exchange  rates  in 
instances  when  a  foreign  currency  is 
considered  fluctuating  for  the  final 
determination.  For  further  discussion  of 
this  issue,  see  the  "Currency 
Conversion"  section  of  this  notice. 

Comment  15 

Petitioners  argue  that  Highveld's  per- 
unit  COP  data  do  not  properly  account 
for  diflrarences  in  physical 
characteristics.  Petitioners  further 
contend  that  Highveld's  methodology 
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ignores  cost  differences  due  to 
differences  in  each  product's  processing 
time  per  ton.  Petitioners  support  these 
arguments  by  citing  that  (1)  Highveld 
allocated  the  same  per-ton  coDversion 
costs  to  slabs,  billets,  and  blooms 
although  they  have  different  production 
processes,  and  (2)  Highveld  allocated 
conversion  costs  for  the  flat-products 
plant  based  on  the  tonnage  of  slab 
inputs  compared  to  the  tonnage  of  slab 
inputs  used  for  other  non-subject 
products  produced  in  the  plant.  The 
petitioners  reason  that  all  products 
produced  by  the  flat  products  plant 
require  different  machine  times  per  ton 
and.  therefore,  should  have  different 
per-unit  conversion  costs  according  to 
their  thickness,  width,  length,  and  other 
extras.  Petitioners  argue  that  Highveld 
should  have  at  least  allocated  the 
conversion  costs  for  as-rolled  products 
over  the  output  of  finished  products 
instead  of  over  the  input. 

Highveld  asserts  that  it  properly 
adjusted  its  normal  accounting  records, 
which  calculates  a  single  cost  for  all 
products,  in  order  to  capture  the  cost 
differences  due  to  the  physical 
characteristics  on  which  the  Department 
based  its  analysis.  Highveld  notes  that  it 
adjusted  costs  for  diffierences  in 
chemical  components,  additional  labor 
and  overhead  costs  associated  with 
normalizing,  and  labor  and  variable 
overhead  costs  based  on  yield  factors  to 
account  for  different  rolling  costs  for 
difiierent  dimensions  of  merchandise. 

DOC  Position 

We  agree  with  the  petitioners  in  part 
that  Hi^veld's  reporting  methodology 
failed  to  fully  accoimt  for  cost 
differences  associated  with  diffierences 
in  certain  physical  characteristics  of  the 
subject  merchandise.  Highveld's 
reported  CX)P  and  CV  data  does  accoimt 
for  (1)  chemical  input  differences  for 
differing  quality  and  types  of  steel 
pnxhiced,  (2)  the  additional  costs       " 
related  to  producing  normalized 
products,  and  (3)  yield  loss  diffierences 
between  diffiering  dimensions  of 
merchandise.  Highveld's  reported  cost 
data,  however,  failed  to  account  for  cost 
diffierences  associated  with  processing 
time  differences  between  varying 
dimensions  of  finished  product  Our 
verification  of  Highveld's  reported  cost 
data  showed  that  the  variable  cost  of 
manufacturing  the  subject  merchandise 
differs  depending  on  the  dimensions  of 
the  product  produced.  We  therefore 
adjusted  Highveld's  reported  costs  to 
reflect  these  dimensional  cost 
diffierences. 


Comment  16 

Highveld  claims  that,  in  its  cost 
verification  report,  the  Department 
miscalculates  the  difference  between  the 
COM  in  Highveld's  accounting  system 
and  the  COM  submitted  by  the 
company.  Highveld  agrees  with  two  of 
the  adjustments  to  the  reconciliation 
identified  by  the  Department  in  its  cost 
verification  report.  Highveld  objects, 
however,  to  the  Department's  proposed 
adjustment  to  value  the  cost  of  the 
October  1995  to  December  1995  sales 
from  1995  standard  per-unit  costs  to 
1996  standard  per-unit  costs.  Highveld 
contends  that  the  Department  should 
use  the  average  of  the  per-unit  costs 
reported  to  the  Department  in  its 
Section  D  response,  which  results  in  an 
insignificant  difference  between  the 
COM  submitted  to  the  Department  and 
the  COM  in  Highveld's  accounting 
system.  Highveld  maintains  that  its 
reconciliation  of  submitted  COM  to  that 
contained  in  its  cost  accounting  system 
shows  only  a  small  difference.  Any 
adjiistment  to  the  submitted  costs  for 
such  a  small  difference,  according  to 
Highveld,  is  completely  unjustifiable. 

The  petitioners  urge  the  Department 
to  base  Highveld's  COM  on  total  facts 
available  because  Highveld  was  imable 
to  reconcile  its  reported  COM  with  its 
cost  accounting  system.  If  the 
Department  does  not  base  the  final 
determination  on  total  facts  available, 
petitioners  contend  that  the  Department 
should  at  least  adjust  COM  by  the 
overall  difference  between  Highveld's 
reported  COM  and  its  cost  accounting 
system.  The  petitioners  contend  that  the 
flaws  in  Highveld's  submitted  COM 
reconciliation  identified  by  the 
Depcutment  should  be  accoimted  for 
when  comparing  the  total  submitted 
COM  with  that  contained  in  Highveld's 
cost  accounting  system  for  the  same 
time  period.  In  particular,  the 
petitioners  claim  that  Highveld 
incorrectly  valued  the  cost  of  its  1995 
sales  using  1995  standard  costs  rather 
than  1996  standard  costs  which  were 
the  basis  of  its  cost  response. 

DOC  Position 

We  agree  with  Highveld  that  the  cost 
verification  report  miscalculated  the 
difforeiu:e  between  its  submitted  COM 
and  that  recorded  in  its  accounting 
system.  We  reviewed  the  revised 
reconciliation  caloilation  as  contained 
in  the  cost  verification  report  and  noted 
that  G&A  was  erroneously  computed.  In 
the  normal  course  of  business.  Highveld 
allocates  C&A  expenses  to  its  steel 
making  cost  centers,  including  these 
expenses  as  a  cost  of  manufactiuing, 
and  ultimately  in  the  cost  of  sales  for 


financial  statement  purposes.  Because 
Highveld's  total  COM  per  its  accounting 
records  included  G&A  expenses  while 
the  submitted  COM  did  not,  we  need  to 
adjust  the  submitted  COM  for  the  totd 
amount  of  G&A  expenses  reported  to  the 
Department  for  subject  merchandise.  In 
addition,  since  Highveld's  response  is 
based  on  its  actual  cost  of 
manufacturing  during  1996  and  not  its 
1996  standard  cost  of  manufacturing,  we 
agree  with  Highveld  that  the  Octobw 
tkrough  December  1995  sales  should  be 
valued  based  on  the  average  cost  of 
manufocturing  as  contained  in  its 
response  for  purposes  of  the  cost 
reconciliation.  We  are  satisfied  that  the 
reconciliation  provided  by  Highveld  in 
its  September  15. 1997,  case  brief 
establishes  that  the  reported  costs 
reasonably  agree  with  Highveld's 
accounting  records.  Therefore,  we  did 
not  adjust  Highveld's  submitted  costs 
for  this  difference. 

Comment  17 

Petitioners  contend  that  the 
Department  should  increase  Highveld's 
COP  because  Highveld  did  not  include 
in  the  submitted  costs  the  full  G&A  and 
interest  expense  on  materials  purchased 
from  other  divisions  within  Highveld. 

Highveld  argues  that  GftA  and  interes^t 
for  materials  transferred  from  other 
divisions  are  already  included  in  the 
calculation  of  G&A  and  interest  for  the 
subject  merchandise.  Highveld  reasons 
that  if  the  Department  were  to  include 
these  costs  as  a  part  of  material  costs,  it 
would  be  double  coimting  G&A  and 
interest. 

DOC  Position 

We  agree  with  Highveld.  The 
Department  normally  treats  the  cost  of 
inputs  obtained  from  other  divisions 
within  the  same  company  as  a  cost 
incurred  by  that  company  (i.e.,  it  is  not 
an  input  obtained  from  an  affiliate,  it  is 
an  input  produced  by  the  respondent). 
In  this  instance  we  use  the  cost  incurred 
by  the  company  to  produce  the  input 
See  e.g..  Final  Results  of  Antidumping 
Duty  Administration  Review:  Certain 
Forged  Steel  Crankshafts  from  the 
United  Kingdom.  61  FR  54613,  54614 
(October  21. 1996)  ("Crankshafts").  We 
state  in  Crankshafts  that  although 
respondent  describes  companies  as 
"related"  in  various  sections  of  their 
questionnaire  response,  the  weight  of 
record  evidence  (e.g.,  corporate 
structure  charts  and  audited  financial 
statements)  indicate  that  they  are 
divisions  of  the  same  corporation.  Thus, 
in  Crankshafts  the  Department  used  the 
division's  actual  verified  cost  of 
producing  the  input 
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Highveld's  record  evidence  indicates 
that  the  inputs  it  identified  as  obtained 
from  "related"  parties  were  obtained 
from  other  divisions  within  the 
company.  While  the  Department's 
normal  practice  is  to  value  inputs  from 
divisions  at  actual  cost,  Highveld 
elected  to  value  these  inputs  at  its 
transfer  prices  for  submission  purposes. 
Our  verification  of  Highveld's  reported 
cost  data  showed  that  the  transfer  prices 
for  these  inputs  were  higher  than  the 
COM.  Since  the  transfer  price  was 
higher  than  the  cost  of  manufacturing 
e^  input,  Highveld  did  not  imderstate 
input  costs  in  its  reported  COP  and  CV 
data.  We,  therefore,  agree  with  Highveld 
that  to  include  G&A  and  interest  as  part 
of  material  costs  would  lead  to  double 
counting  of  G&A  and  interest 

Comment  18 

Petitioners  claim  that  Highveld 
improperly  allocated  labor  costs 
between  fibced  and  variable  production, 
costs  by  treating  virtually  all  labor  costs 
as  fixed.  Petitioners  allege  that 
Highveld's  allocation  of  variable  and 
fixed  costs  distorts  the  Department's 
difiierence-in-merchandise  comparison 
and  product-matching. 

Hi^rveld  maintains  that  it  properly 
reported  total  direct  labor  for  the  sut^t 
merchandise  and  that  variable  labor 
costs  are  not  under-reported  for  the 
Department's  differences-in- 
merchandise  adjustment 

DOC  Position 

We  agree  with  mghveld  that  it 
properly  allocated  labor  costs  between 
variable  and  fixed  costs  using 
percentages  based  on  tha,  historical 
experience  of  its  plant  management 
Because  Highveld  reported  in  its 
Section  D  response  both  variable  and 
fixed  per-unit  labor  costs  as  direct  labor, 
we  reclassified  Hl^veld's  reported 
fixed  labor  costs  as  fixed  overitead  costs 
to  compute  the  di£ference-in- 
merchandise  adjustment 

Comment  19 

Petitioners  recommend  that,  i/ 
accepted,  H^vrid's  Section  D  costs  be 
used  as  the  basis  for  difilsience-in- 
merchandisa  at^ustments  and  product 

nmtrhing, 

Highveld  agrees  that  its  Section  D 
costs  should  be  used  to  calculate  the 
differences-in-metchandiae  adjustment 

DOC  Position 

We  agree  with  both  petitioners  and 
Highveld.  The  Department  used 
Highveld's  Section  D  costs  to  calculate 
the  diffaiences-in-merchandise 
adjustments  for' the  final  determination. 


Comment  20 

Petitionen  note  that  Highveld 
incorrectly  calculated  G&A  expenses  by 
using  different  divisional  levels  in  the 
numerator  cmd  denominator  for  the 
calculation.  Petitioners  suggest  that  the 
Department  apply  the  recalculated  G&A 
expenses  to  fUghveld's  COP  and  CV. 

Highveld  agrees  that  the  G&A  expense 
rate  recalculated  at  verification  should 
be  used  for  the  final  determination. 

DOC  Position 

We  agree  with  both  petitionen  and 
Highveld.  The  Department  used 
Highveld's  recalculated  G&A  expense  to 
calculate  COP  and  CV  for  the  final 
determination. 

Comment  21 

Highveld  maintains  that  it  received 
net  interest  income  and  that  it  incurred 
no  interest  expense  associated  with  the 
production  of  the  subject  merchandise. 
Therefore.  Highveld  contends  that  COP 
and  CV  interest  expense  should  be  zero. 
Highveld  argues  that  the  Department's 
consolidated  interest  expense 
calculation  should  exclude  the  entire 
amoimt  of  interest  expense  associated 
with  Columbus  Joint  Venture,  an  entity 
in  which  Highveld  has  only  a  33  percent 
equity  interest  Highveld  contends  that 
having  a  33  percent  equity  interest  foils 
to  meet  the  requirements  for 
consolidation.  Highveld  cites  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews:  Certain  Cold- 
Rolled  and  CoiTosion-Resistant  Carbon 
Steel  Flat  Producto  from  Korea,  62  FR 
18404, 18445  (April  15, 1997)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  Thailand.  57  FR 
21065.  21069  (May  18. 1992),  to  support 
its  position  that  the  Department  should 
exclude  the  Columbus  Joint  Venture 
from  Highveld's  consolidated  interest 
expense  computation  since  there  is  no 
parent-subsidiary  corporate  relationship 
or  parental  control  b^ween  these  two 
companies.  To  support  its  claim, 
Hi^veld  notes  that  the  Department  did 
not  consolidate  a  joint  venture  in  which 
the  respondent  had  50  percent  equity 
owmenhip  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Aramid 
Fiber  Formed  of  Poly-Phenylene 
Terephthalamide  frran  the  Netherlands, 
58  FR  23884.  23688  (May  6. 1994). 
because  the  Department  determined  that 
parental  control  did  not  exist  Hi^veld 
notes  that  it  is  not  a  'parent  to  Qrfumbus 
Joint  Ventura  and  it  does  not  exercise 
parental  control. 

Petitionen  assart  ibat  Highveld's 
corporate  consolidated  financial 
expenses  must  be  used  to  calctilete 


interest  expense  for  COP  and  CV. 
Petitionen  state  that  the  cases  cited  by 
Highveld  show  that  the  Department 
calctilates  a  consolidated  interest  factor 
where  the  parent  exercises  control  over 
the  subsidiary.  Since  Highveld  Steel 
Works  is  controlled  by  the  corporate 
parent,  Highveld  Steel  and  Vanadium 
Corporation  Limited,  the  use  of  the 
consolidated  interest  expense  rate  is 
appropriate.  Petitionen  further  argue 
that  since  Highveld  includes  interest 
expenses  for  the  Columbus  Joint 
Venture  in  its  consolidated  corporate 
financial  statement  and  that  the  statute 
at  19  U.S.C  1677b{f){l)(A)  provides  tiiat 
costs  shall  normally  be  calculated  based 
on  the  exporter's  or  producer's  records 
if  they  are  kept  in  accordance  with  the 
generally  accepted  accounting 
principles  ("GAAP")  of  the  exporting 
coimt^,  the  Department  should  include 
all  intcnest  expenses  consolidated  by 
Highveld  in  its  financial  statement  in 
calculating  a  corporate  interest  expense 
rate. 

DOC  Position 

We  agree  with  petitionen.  The 
Department  normally  calculates  interest 
expense  based  on  the  respondent's 
audited  consolidated  finanriwl 
statements  for  the  year  that  most  closely 
corresponds  to  the  POI.  Highveld 
consolidated  the  financial  results  of  the 
Columbus  Joint  Ventiire  in  its  1996 
annual  audited  financial  statements. 
Since  Highveld's  audited  financial 
statemmts  were  found  to  be  fairly 
presented  and  in  conformity  with  the 
GAAP  of  South  Africa,  we  have  no 
reason  to  believe  that  the  financial 
results  Cor  the  Colimibus  Joint  Venture 
should  not  have  been  included  in  the 
consolidated  financial  statements  for 
Highveld. 

We  disagree  with  Highveld  that  the 
cases  it  cited  support  its  argument  In 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews:  Certain  Cold- 
Rolled  and  Corrosion-Resistant  Carbon 
Steel  Flat  Products  from  Korea.  62  FR 
18404, 18445  (April  IS.  1997),  tiiere 
were  several  companies  which  met  the  ' 
requirements  for  consolidation  but 
because  Korean  GAAP  did  not  require 
companies  to  prepare  consolidated 
financial  statements,  no  audited 
consolidation  was  prepared.  We 
therefore  combined  the  separate  audited 
financial  statements  of  the  companies  to  ■ 
calculate  a  group-level  interest  expense 
factor.  In  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Aramid  Fiber 
Formed  of  Poly-Phenylens 
Terephthalamide  from  the  Netherlands, 
59  FR  23684.  23688  (May  6. 1994)  and 
in  Final  Oetermiiuition  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
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Butt-Weld  Pipe  Fittings  from  Thailand. 
57  FR  21065.  21069  (May  18,  1992).  the 
respondents  were  not  included  in  the 
audited  consolidated  financial 
statements  of  the  parent  because  they 
did  not  meet  the  consolidation 
requirements  of  their  home  country 
GAAP.  In  this  case,  however,  the 
Columbus  Joint  Venture  is  included  in 
the  audited  consolidated  financial 
statements  of  Highveld,  in  accordance 
with  its  home  country  GAAP.  Therefore, 
none  of  these  circumstances  apply  to 
Highveld.  as  Highveld  included 
Columbus  Joint  Venture  in  its 
consolidated  financial  statements. 

Comment  22 

Petitioners  argue  that  the  final 
determination  for  Highveld  should  be 
based  on  total  facts  available.  Petitioners 
state  that  it  has  documented  in  previous 
comments  that  Highveld's  cost  and 
price  responses  are  completely 
unreliable  and  unusable  in  their  present 
form.  Petitioners  note  that  the  number 
of  changes  that  the  Department  would 
need  to  make  to  use  Highveld's  sales 
data  are  substantial,  to  the  extent  the 
data  is  usable  at  all.  Petitioners  argue 
that  Highveld's  COP  and  CV  data  are 
completely  unusable  (see  comments 
above).  In  petitioners'  view,  as  the  cost 
data  are  unusable,  it  is  impossible  to 
perform  the  below-cost  sales  aneilysis, 
use  the  CV  data,  or  calculate  difference 
in  merchandise  adjustments.  Indeed, 
petitioners  claim  that  Highveld's  entire 
submission  is  unreliable  and  unverified 
and  that  the  Department  should  base  the 
final  determination  on  facts  available. 
As  facts  available,  petitioners  propose 
that  the  Department  use  the  Ir^er  of 
the  highest  rate  alleged  in  the  petition 
or  the  highest  rate  found  for  another 
producer. 

Highveld  argues  that  the  final 
determination  shoiild  be  based  on  its 
submitted  data,  not  facts  available. 
Highveld  acknowledges  that  the 
Department  found  several  errors  in  its 
reported  information,  but  claims  that 
this  data  was  substantially  verified  and 
that  any  errors  were  invariably  minor 
and  not  sufficient  for  the  Department  to 
resort  to.  facts  available.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Beryllium  Metal  and 
High  Beryllium  Alloys  From  the 
Republic  of  Kazakstan,  62  FR  2648, 
2650  Qanuary  17, 1997)  and  Certain  Cut- 
To-Length  Carbon  Steel  Plate  hom 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
13834  (March  28,  1996).  To  the  extent 
the  Department  finds  errors  or  gaps  in 
Highveld's  information,  respondent 
argues,  it  should  revise  the  data  using 
non-adverse  facts  available. 


Highveld  also  objects  to  petitioners' 
claim  that  the  Department  should  draw 
adverse  inferences.  In  Highveld's  view, 
the  minor  errors  that  were  found  are  not 
sufficient  to  cause  the  Department  to 
resort  to  adverse  inferences.  Highveld 
states  that  it  did  not  fail  to  submit  a 
questionnaire  response,  provide  a 
response  which  was  wholly 
unverifiable,  or  refuse  to  provide 
information  to  the  Department.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  From  Germany,  61  FR 
38166,  38167  (July  23.  1996); 
Antifriction  Bearings,  61  FR  35713, 
35715-^  (June  8, 1996);  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Pasta  From  Turkey,  61 
FR  30309.  30312  (June  14, 1996). 
Highveld  also  cites  other  cases  in  which 
the  Department  did  not  apply  adverse 
inferences,  and  states  that  in 
comparison  with  these  cases,  the 
application  of  adverse  inferences  is  not 
appropriate  in  this  case.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  From  South  Africa,  61  FR  24271 
(May  14.  1996)  (Circular  Welded  Non- 
Alloy  Steel  Pipe  From  South  Africa). 

Highveld  claims  that  the  information 
it  presented  is  not  completely  unreliable 
as  suggested  by  petitioners,  and  the 
Department  should  not  use  total  facts 
available  or  use  adverse  inferences  in  its 
final  determination. 

Petitioners  counter  that  due  to  time 
and  resource  constraints,  verification 
cannot  be  more  than  a  spot-check  of 
information  provided  by  respondent.  In 
petitioners'  view,  the  sheer  volume  and 
pervasiveness  of  the  errors  discovered 
during  verification  call  into  question  the 
acoiracy  and  complement  of  the  whole 
response.  See  Circular  Welded  Non- 
Alloy  Steel  Pipe  From  South  Africa.  61 
FR  24271,  24274.  Petitioners  note  that 
the  statute  allows  the  Department  to  use 
adverse  facts  available  whenever  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability. 
Petitioners  claim  that  the  extensive 
pattern  of  inaccuiracies  and  omissions  is 
evidence  of  Highveld's  fiulure  to 
cooperate.  Petitioners  argue  that  given 
the  extensive  deficiencies  found  with 
respect  to  nearly  every  major  cost  and 
price  adjustment,  the  Department 
should  assign  Highveld  an  adverse  Eacts 
available  margin  based  on  the  highest 
margin  found  for  another  producer  or- 
the  highest  rate  in  the  petition. 

DOC  Position 

We  agree  with  respondent  that  the 
final  determination  in  this  investigation 


should  not  be  based  on  total  facts 
available.  While  the  Department  agrees 
with  petitioners  that  there  are  errors  and 
omissions  in  Highveld's  responses,  we 
do  not  believe  that  the  scope  and  impact 
of  the  errors  in  question  are  sufficient  to 
warrant  the  application  of  facts 
available  in  the  case  as  a  whole.  See 
Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tfibe  bom  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  37014,  37015  Quly  10, 
1997).  We  note  that  the  magnitude  of 
the  errors  in  this  investigation  are 
substantially  less  than  those  noted  in 
Circular  Welded  Non-Alloy  Steel  Pipe 
From  South  Africa,  61  FR  24271. 
24272-3  (May  14, 1996).  With 
appropriate  corrections,  the  Departmeot 
has  determined  that  Highveld's 
responses  are  usable  for  purposes  for  the 
purpose  of  margin  calculations. 
Pursuant  to  sections  776  and  782(e)  of 
the  Act,  the  Department  has  used  the 
facts  otherwise  available  when 
necessary. 

Comment  23 

Highveld  argues  that  the  Department 
incorrectly  determined  there  to  be  one 
level  of  trade  in  the  preliminary 
determination.  Highveld  claims  that 
sales  in  the  home  market  and  sales  in 
the  U.S.  are  at  different  levels  of  trade 
and  that  the  Department  should  grant  it 
a  CEP  ofbet.  Highveld  does  not  contest 
the  Department's  determination  that 
there  was  only  a  single  level  of  trade  in 
the  home  market,  but  does  disagree  with 
the  Department's  finding  that  home 
market  and  U.S.  sales  are  at  the  same 
level  of  trade. 

Highveld  notes  that  the  Department 
determines  normal  value  for  sales  at  the 
same  level  of  trade  as  the  U.S.  sales  and 
that  the  starting  price  for  CEP  is  the  first 
sale  to  an  unaffiliated  buyer  from  which 
profit  and  expenses  are  deducted  under 
section  772(d)  of  the  Act.  Highveld  cites 
the  preliminary  determination  which 
states  that  this  deduction  "will  normally 
yield  a  different  level  of  trade  for  the 
CEP  than  for  the  later  resale  which  is 
used  for  the  starting  price."  Highveld 
states  that  to  determine  whethm  sales 
are  at  different  levels  of  trade,  the 
Department  considers  the  stage  in  the 
marketing  process,  taking  into  account 
the  class  of  customer,  selling  functions 
and  expenses  associated  with  these 
functions.  (See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France. 
Germany,  Italy,  Japan,  Singapore,  and 
the  United  Kingdom:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews.  62  FR  2081,  2107  Qanuary  15. 
1997)  (Antifriction  Bearings).)  Highveld 
then  cites  the  statute  at  19  U.S.C 
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1677b{aK7)(A).  which  provides  for  a 
CEP  ofiiset  if  there  is  a  difference  in  level 
of  trade  between  CEP  versus  EP,  but  the 
data  available  do  not  provide  an 
appropriate  basis  to  determine  a  level  of 
trade  adjustment 

Highveld  argues  that  record 
information  demonstrates  Hi^veld's 
home  market  sales  are  at  a  difihrent, 
mora  remote,  level  of  trade  than  its  U.S. 
sales.  Highveld  claims  its  home  market 
and  U.S.  sales  are  to  a  different  class  of 
customw  and  that  the  selling  functions 
performed  are  qualitatively  and 
quantitatively  diffarent  (see  Highveld's 
siales  verification  report,  at  pages  13. 23- 
25). 

Highveld  posits  the  existence  of  foor 
marketing  stages  for  the  subject 
merchandise:  (1)  Production:  (2)  Sale  to 
Distributor,  (3)  Sale  to  Steel  Service 
Center  (SSC);  and.  (4)  Sale  to  End-User. 
Highveld  claims  that  its  home  market 
sales  are  at  stage  3 — to  SCCs.  Highveld 
states  that  its  U.S.  CEP  sales  to  Newco 
are  at  stage  2 — to  distributon.  Highveld 
argues  that  since  the  selling  functions  of 
the  U.S.  importer  (Newco)  are 
accounted  for  by  a  deduction  under 
provision  of  the  law,  they  cannot  be 
included  in  the  level  of  trade  analysis. 
(See  62  FR  27295,  27370  (May  19. 1997) 
and  Antifriction  Bearings.) 

Highveld  alleges  that  it  has  an 
additional  layer  of  selling  activity  in  the 
home  market  which  is  quialitatively  and 
quantitatively  different  and  amounts  to 
a  different  selling  function.  Highveld 
claims  that  in  the  home  market,  it 
performs  the  following  sales  activities — 
rolling  planning,  order  status  faedback, 
pricing  support,  extensive  post-sale 
service,  market  research,  technical 
advice,  advertising,  freight  and  delivery 
arrangements,  quality  control,  quality 
assurance,  orytnizations  and 
memberahips  and  customer  relations. 
Highveld  states  that  in  the  U.S.  sales 
functions  are  limited  to  moderate  post- 
sales  service,  market  discussions  and 
meetings,  freight  and  delivery 
arrangement,  quality  control  and  quality 
assurance.  fU^veld  cites  the 
Preliminary  Results.  62  FR  at  31965- 
31966  where  the  Department  notes 
several  diffarences  in  selling  functions 
for  U.S.  and  home  market  sales. 
Highveld  cites  the  Department's  Fin^ 
Rules.  62  FR  27295,  27371,  where  it 
states,  "(SJubstastial  differences  in  the 
amount  of  selling  expenses  associated 
with  two  groups  of  sales  also 
demonstrates  that  the  two  groups  are  at 
different  levels  of  trade." 

Highveld  states  that  since  the 
Department  cannot  quantify  whether 
Highveld's  different  levels  of  trade  affect 
price  comparability,  the  Department 
should  grant  Highvald.a  CEP  o&et 


Petitioners  support  the  Department's 
determination  in  the  preliminary 
determination  that  a  single  level  trade 
exists  in  both  the  home  market  and  the 
U.S.  market,  and  iirges  the  Department 
to  reach  the  same  conclusion  for  the 
final  determination.  Petitioners  state 
that  neither  difference  in  selling 
functions  or  customer  descriptions  are 
alone  sufficient  to  establish  diffiarent 
levels  of  trade.  See  Certain  Welded  Steel 
Pipe  and  Tube  from  Turkey,  61  FR 
69067,  69068.  Petitioners  claim  that  the 
record  in  this  review  does  not  contain 
sufficient  evidence  of  difiiarentiated 
selling  functions  to  justify  more  than 
one  level  of  trade.  Petitioners  point  to 
Highveld's  sales  verification  report,  at 
page  23,  where  the  verifiers  stated  that 
selling  functions  woe  handled  the  same 
by  Hi^veld,  regardless  of  their 
classification  and  that  Highveld 
differentiated  selling  functions  based  on 
the  quantity  of  the  sale  rather  than  the 
level  of  trade.  Petitioners  claim  that 
market  research,  technical  advice, 
product  development  research,  freight 
and  delivery,  quality  assurance 
programs,  and  production  planning 
were  all  performed  in  both  markets. 
Petitioners  noted  that  the  only  selling 
function  that  appeared  to  be  different 
was  personnel  training,  but  that  verifiera 
found  this  function  to  be  very  limited  in 
scope  (see  Highveld's  sales  verification 
report).  Petitioners  acknowledge  other 
SEoall  differences  (i.e.,  just-in-time 
delivery  and  advertising)  (Preliminary 
Results  at  62  FR  31966).  Petitioners  state 
that  none  of  these  differences  are 
sufficient  enough  to  justify  differing 
levels  of  trade,  and  that  the  Department 
should  not  grant  a  CEP  offset. 

In  response  to  petitioners'  comments 
Highveld  continues  to  mnintitiri  that  its 
home  market  sales  are  at  a  diffierent, 
more  remote  level  of  trade  from  its  U.S. 
sales,  and  that  the  Department  should 
grant  a  CEP  offset  Highveld  claims  that 
petitioners  do  not  dispute  the  fact  that 
its  home  market  and  U.S.  sales  are  at  a 
different  stage  of  the  marketing  process. 
Highveld  disputes  petitioners'  claim 
that  selling  functions  are  the  same  in 
both  markets. 

Highveld  notes  that  market  research  is 
focused  primarily  on  the  home  market, 
and  that  any  comparable  functions 
performed  by  Newco  would  be  excluded 
from  the  level  of  trade  analysis.  With 
respect  to  technical  advice  and  product 
development  research,  Highveld  claims 
that  there  are  qualitative  and 
quantitative  difiiarences  in  the  advice 
provided.  Highveld  states  that  U.S. 
production  planning  involves 
shipments  planned  well  in  advance, 
whereas  home  market  planning  entails 
more  short-term  demands  and  requests. 


Highveld  notes  petitioners' 
admowledgment  of  differences  between 
personnel  training,  and  states  that  this 
difference  should  not  be  ignored 
because  it  is  limited  in  scope.  Highveld 
reiterates  the  additional  differences  in 
selling  functions  cited  in  the 
preliminary  determination,  and  again 
asks  the  Department  to  grant  it  a  CEP 
ofbet. 

Petitioners  coimter  that  Highveld's 
U.S.  and  home  market  sales  are  at  the 
same  level  of  trade  and  no  CEP  offset  is 
warranted.  Petitioners  dispute 
Highveld's  claim  that  its  home  market 
sales  are  more  remote  than  its  U.S.  sales. 
Petitfoners  note  that  steel  service 
centers  and  distributors  are  not 
necessarily  at  different  stages  in  the 
marketing  process.  Petitioners  state  that 
service  centers  are  often  themselves 
distributors  and  that  no  recorded 
evidence  indicates  a  clear  distinction 
between  service  centers  and  other 
distributors.  According  to  petitioner*,- 
both  distributors  and  service  centers 
may  sell  to  other  distributors  and 
service  centers  or  directiy  to  end-users. 

Petitioners  claim  that  many  of 
Highveld's  home  market  selling 
activities  do  not  appear  to  be  tangible. 
Petitioners  note  that  Highveld  must  do 
rolling  planning  on  all  sales,  in  order  to 
maximize  the  efficient  use  of  its  mill 
Petitioners  state  that  there  is  no  record 
evidence  that  jiist-in-time  delivery  plays 
any  significant  role  in  Highveld's  sales 
as  it  generally  produces  all  sales  to 
order.  Petitioners  note  that  pricing 
supports  are  simply  discounts  and 
rebates  which  are  already  taken  into 
account  in  the  Department's  analysis, 
along  with  wananfy  expenses. 
Petitioners  argue  that  the  record  does 
not  demonstrate  that  customer  care 
visits,  market  share  research  or  liaison 
meetings  result  in  any  significant  costs 
or  effort  on  Highveld's  part.  Petitioners 
note  that  Highveld  acknowledges  that  it 
has  after-sales  service,  freight  and 
delivery  arrangements,  market 
discussion  and  liaison  meetings,  and 
quality  control  and  assurance  for  sales 
in  both  markets.  In  petitionen  view, 
there  is  not  a  quantitative  or  qualitative 
difiiarence  in  the  selling  functions 
performed  in  the  two  markets  and  no 
CEP  offset  should  be  granted. 

DOC  Position 

We  agree  in  part  with  petitfoners  and 
with  Highveld.  In  determining  whether 
separate  levels  of  trade  actually  existed 
between  the  U.S.  and  home  markets,  we 
examined  Highveld's  marketing  stages, 
reviewing  the  chains  of  distribution  and 
customer  categories  reported  in  the 
home  market  and  in  the  United  States. 
Highveld  ai^es  that  its  sales  in  the 


61746  Federal  Register  /  Vol.  62.  No.  223  /  Wednesday.  November  19,  1997  /  Notices 


home  market  are  more  remote  and  at  a 
different  stage  of  the  marketing  process 
from  its  sales  in  the  United  States. 
While  we  agree  with  petitioners  that 
Highveld's  distinction  between  SSCs 
and  distributors  is  questionable,  we  do 
agree  with  Highveld  that  after  Newco's 
selling  functions  are  accounted  for  by  a 
deduction  under  section  772  (d)  of  the 
Act.  they  cannot  be  included  in  the 
level  of  trade  analysis. 

With  respect  to  the  selling  activities 
described  by  Highveld  as  representative 
of  the  greater  quantitative  and 
qualitative  selling  functions  associated 
with  home  market  sales  compared  to 
U.S.  sales,  many  home  market  selling 
functions,  although  greater  in  number, 
appear  to  be  activities  similar  in  natxire 
to  the  selling  functions  associated  with 
U.S.  sales.  In  addition,  some  of  the 
home  market  selling  functions  detailed 
by  Highveld  do  not  characterize  services 
provided  to  customers. 

In  some  instances  the  activities 
characterized  by  Highveld  as  selling 
functions  are  more  appropriately 
characterized  as  activities  and  functions 
associated  with  production  and 
manufacturing  processes.  Rolling 
planning,  for  example,  is  something 
Highveld  conducts  in  order  to  maintain 
efficiency  during  production,  and  it  is 
required  for  products  sold  in  all 
markets.  Nor  do  we  consider  order 
status  feedback  and  the  conveyance  to 
customers  of  the  progress  of  particular 
orders  to  be  a  selling  function.  In  any 
case,  these  services  are  provided  to  ' 
customers  in  both  markets. 

With  respect  to  pricing  supports,  such 
as  discounts  and  rebates,  these  are 
already  accounted  for  in  the  calciilation 
of  NV,  and  we  do  not  consider  them  to 
be  distinct  selling  functions  which  are 
relevant  to  our  level  of  trade  analysis. 
Neither  do  various  home  market 
organizations  and  memberships  to 
which  Highveld  belongs  and  makes 
contributions  and  payments  to  relate  to 
services  provided  to  customers  per  se. 
A  numoer  of  other  selling  functions 
are  provided  to  customers  in  both 
markets.  These  include  efforts  to  meet 
customer  delivery  schedules,  freight 
arrangement  and  delivery  services,  and 
quality  assurance  and  control  (including 
line  inspection  and  material  testing  and 
certification).  Highveld  performs 
functions  relating  to  market  discussions 
and  research,  and  ctntomer  liaison 
meetings  in  both  markets.  Although 
Highveld  officials  have  less  opportunity 
to  physically  meet  with  U.S.  customers 
than  with  those  in  the  home  market, 
they  nonetheless  do  so  regularly  during 
each  year.  While  Newco  is  responsible 
for  conducting  initial  U.S.  market 
research  concerning  market  conditions 


in  preparation  for  visits  from  Highveld 
officials,  joint  customer  calls  made  by 
Highveld  and  Newco  officials  evaluate 
further  these  conditions  and  findings. 

We  agree  with  petitioners  that 
because  most  of  Highveld's  sales 
involve  merchandise  produced  to  order 
and  not  sold  from  inventory,  just-in- 
time  delivery  is  not  a  significant  selling 
function  attributable  to  sales  in  one 
market  versus  another.  Regarding 
technical  advise,  although  Newco  is 
responsible  for  providing  initial  support 
to  U.S.  customers,  Highveld  provides 
any  necessary  back-up,  if  reauested. 

We  do  acknowledge  that  tnere  are 
some  minimal  differences  in  selling 
functions  between  the  two  markets. 
These  differences  have  not  changed 
from  the  ones  noted  in  our  preliminary 
determination,  although  as  petitioners 
note  these  services  appear  to  be 
relatively  minimal  and  in  our  judgment 
are  not  sufficient  to  warrant  a  difference 
in  LOT.  For  this  final  determination,  we 
are  finding  that  Highveld  has  a  single 
level  of  trade  in  both  markets. 
Accordingly,  we  have  not  granted 
Highveld  a  CEP  o£bet  for  this  final 
determination. 

Comment  24 

Highveld  argues  that  the  Department 
inappropriately  matched  U.S. 
specification  A  515/516  Grade  70  to  a 
less  similar  home  market  product. 
Highveld  notes  the  Department's  model 
matching  program  did  not  match  the 
U.S.  product  with  the  home  market 
product  deemed  by  Highveld  to  be  the 
closest  match  (SABS  1431  300WA). 
Highveld  states  that  even  though  the 
SABS  1431  3CX)WA  is  the  best  match 
with  the  U.S.  model,  in  terms  of 
physical  properties  such  as  mechanical 
properties  and  chemical  composition, 
the  model  match  program  automatically 
discounted  that  model  because  it  is 
classified  as  structural  quality.  Instead, 
according  to  Highveld,  the  Department's 
model  match  scenario  chose  a  home 
market  specification  of  BS  1501  151 
430A  as  a  best  match  because  this 
specification  is  classified  as  the  same 
pressure  vessel  quality  as  the  U.S. 
model.  Highveld  cites  the  Sales 
Verification  Exhibit  9  where  evidence  is 
submitted  that  sUtes  that  300WA  and 
A515/516  tend  to  be  higher  strength 
with  regard  to  ultimate  tensile  strength 
and  yield  strengdi.  Highveld  claims  that 
the  430A  is  a  much  softer  steel  than  the 
U.S.  model;  that  300WA  and  A515/516 
may  be  rolled  from  the  same  plate  but 
430A  may  not;  and  that  the  mechanical 
and  chemical  similarities  between  the 
300WA  and  the  A51 5/516  translate  into 
cost  and  value  similarities.  Highveld 
states  that  since  the  430A  requires  a 


different  chemical  composition  and 
mechanical  properties,  it  requires 
different  costs  of  production.  In 
conclusion,  Highveld  reiterates  that  the 
better  model  match  is  U.S.  model  A515/ 
516  to  the  home  market  model  300WA. 
Petitioners  did  not  comment  on  this 
issue. 

DOC  Position 

We  disagree  with  respondents.  In  the 
"Fair  Value  Comparisons"  section  of 
this  notice  we  note  that  when  making 
product  comparisons  the  Department 
uses  the  following  criteria  listed  in 
order  of  preference:  paint,  quality, 
specification  and/or  grade,  heat 
treatments,  standard  thickness,  standard 
width,  whether  or  not  checkered,  and 
descaling.  Based  on  the  Department's 
model  matching  hierarchy,  products  of 
the  same  quality  will  be  matched  to  one 
another  before  being  matched  on  the 
basis  of  similar  product  specifications. 
Consequently,  this  comment  is  moot,  as 
changing  the  plate  specification 
weighting  as  advocated  by  respondents 
will  not  effect  the  results  of  the 
Department's  model  match  program. 

Comment  25 

With  regard  to  U.S.  warranty  expense, 
Highveld  urges  the  Department  to 
utilize  the  more  precise  percentage 
calculated  during  the  Sales  Verification 
at  Newco.  According  to  respondent,  at 
the  start  of  verification,  Hi^veld 
presented  a  percentage  that  it  had 
calculated  as  the  cost  of  "returns"  (the 
cost  to  Newco  of  remedying  defective 
merchandise,  similar  to  warranty 
claims).  However,  Highveld  observes 
that  verifiers  decided  that  this 
calculation  was  not  specific  enou^  and 
spent  considerable  time  and  effort  to 
recalculate  a  more  specific  percentage 
(see  Highveld's  sales  verification  report, 
at  page  59).  It  is  this  more  specific  rate 
that  Highveld  asks  the  Department  to 
use  to  calculate  the  U.S.  warranty 
expense  for  the  final  determination. 

Petitioners  state  that  previously 
unreported  returns  of  merchandise 
should  be  deducted  from  CEP  as  a 
warranty  expense.  Petitioners  separately 
argue  that  another  previously 
unreported  warranty  expense  should  be 
subtracted  from  CEP. 

In  response  to  petitioners'  comments, 
Highveld  reiterates  that  the  more  precise 
warranty  allocation  calculated  at 
verification  should  be  used  in  the  final 
determination. 

DOC  Position 

We  disagree  with  respondents. 
Although  Highveld  provided 
documentation  at  verification  which  it 
indicated  was  a  more  precise 
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determination  of  U.S.  warranty 
expenses  (see  Highveld's  sales 
verification  report,  at  pages  58-59),  the 
Department  also  found  certain 
unreported  claims  and  credits  relating 
to  sales  of  subject  merchandise.  Because 
we  are  not  confident  that  the  amoimt 
Highveld  contends  is  the  more  precise 
amount  includes  all  claims  which 
should  have  been  reported  to  the 
Department  as  U.S.  warranty  expenses, 
we  are  continuing  to  use  the  percentage 
presented  to  us  at  the  start  of 
verification  as  the  cost  of  "rettims"  for 
this  expense  in  the  final  determination. 
(See  Analysis  Memo,  dated  October  24. 
1997.) 

Comment  26 

Petitioners  note  that  the  Department 
found  unreported  port  of  entry  and  exit 
survey  charges  at  the  U.S.  verification  of 
NeMTco.  Petitioners  state  that  these 
chaises  are  paid  by  Newco  and  passed 
on  to  the  customera  and  they  should  be 
deducted  from  U.S.  price  as  a  direct 
selling  expense.  Petitionen  argue  that 
since  these  charges  have  not  been 
included  in  the  computer  sales  listing, 
the  Department  should  apply  facts 
available  to  this  adjustment  See  19 
U.S.C.  1677e  and  1677m.  Petitioners 
argue  that  the  Department  should  use 
the  highest  survey  rates  found  for  any 
sale  as  identified  in  the  Highveld's  sales 
verification  report 

Highveld  notes  that  it  has  submitted 
a  revised  database  including  these 
charges  and  that  these  charges  apply  to 
CEP  sales.  Highveld  states  tiiat  these 
charges  do  not  apply  to  EP  sales. 
Highveld  argues  that  the  Department 
requested  this  data  and  the  use  of  bets 
available  for  these  charges  is  not 
appropriate. 

DOC  Position 

We  agree  with  respondent  It  is  tnie 
that  the  Department  foimd  unreported 
port  of  entry  and  exit  survey  charges  tA 
the  U.S.  verification  of  Ne«vco.  These 
charges  are  paid  by  Newco  and  passed 
on  to  the  ciistomers  and  they  should  be 
deducted  from  U.S.  price  as  a  direct 
selling  expense.  These  charges  have 
been  included  in  Highveld's  latest 
submission  and  we  have  used 
Highveld's  submitted  port  of  exit  and 
entry  survey  charges  for  the  final 
deteimination. 

Comment  27 

Petitioners  claim  that  Highveld  £euled 
to  report  stevedorii^  and  whai&ge 
charges  in  its  sales  Uttlng,  but  reported 
them  separately.  Petitioners  argue  that 
these  fees  must  be  subtracted  from  the 
CEP  for  the  final  determination,  taking 
into  account  the  fees  that  were  verified 


(see  High%reld's  sales  verification 
report). 

Highveld  states  that  it  has  included 
this  information  in  its  revised  database, 
and  that  these  charges  should  be 
deducted  from  CEP. 

DOC  Position 

We  agree  with  both  parties  and  have 
made  this  change  for  the  final 
determination. 

Comment  28 

Petitionen  state  that  Highveld  failed 
to  report  certain  U.S.  sales  of  subject 
merchandise  (see  Highveld's  sales 
verification  report,  at  page  31). 
Petitioners  note  that  the  Court  of 
International  Trade  has  found  that  the 
"capture  of  all  U.S.  sales  at  their  actual 
prices  is  at  the  heart  of  the  Department's 
investigation."  and  that  the  omission  of 
even  one  U.S.  sales  is  a  "serious  error." 
See  Florex  v.  United  States,  705  F. 
Supp.  582,  588  (CIT  1988)  and  Persico 
Pizzamiglio  v.  United  States.  16  CIT  299 
(1994).  Petitioners  state  that  these 
missing  sales  must  be  included  in  the 
final  determination,  and  that  if  the 
Department  does  not  have  detailed  sales 
data  for  these  missing  sales  on  the 
record,  it  must  resort  to  facts  available. 

Highveld  notes  that  there  was  no 
significant  failure  to  report  U.S.  sales. 
Highveld  states  that  Newco  manually 
identified  sales  of  subject  merchandise 
and  missed  several  small  sales. 
Highveld  argues  that  this  error  is  minor 
(less  than  one  percent  of  Highveld's  U.S. 
sales)  and  will  not  distort  the 
antidumping  calculation.  Highveld 
fiirther  argues  that  with  one  minor 
exception  these  sales  are  the  same 
merchandise  at  the  same  prices  as  other 
sales  analyzed  by  the  Department  and 
tuges  the  Department  to  exclude  these 
sales  from  its  antidumping  analysis. 

DOC  Position 

We  agree  with  petitioners  and  have 
included  these  unreported  sales  in  our 
analjwis  for  the  final  determination.  As 
the  Departmmt  does  not  have  detailed, 
verified  sales  data  for  these  missing 
sales  on  the  record,  it  is  using  facts 
available  for  this  portion  of  the  final 
determination.  We  fully  agree  with  the 
finding  of  the  Court  of  International 
Trade  that  the  "capture  of  all  U.S.  sales 
at  their  actual  prices  is  at  the  heart  of 
the  Department's  investigation."  See 
Florex  V.  United  States,  705  F.  Supp. 
582.  588  (CIT  1988)  and  Peisico 
Pinami^io  v.  United  States,  16  CIT  299 
(1994).  It  is  essential  that  respondents 
fully  report  this  information  to  the 
Department  By  not  providing  complete 
information  for  U.S.  sales  when  such 
information  was  available  to  Highveld, 


we  have  determined  that  Highveld 
fiuled  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information.  See  Pasta. 
Consequentiy,  the  use  of  adverse  fiacts 
available  under  section  776(b)  of  the  Act 
is  warranted.  As  adverse  facts  available, 
we  are  using  the  highest  calculated  non- 
aberational  mai-gin  for  individual  sales 
of  respondent  in  this  investigation.  See 
Analysis  Memo,  dated  October  24, 1997. 

Comment  29 

Petitioners  state  that  marine  insurance 
on  U.S.  sales  was  incorrectiy  reported 
(see  Highveld's  sales  verification  report, 
at  page  38).  Petitioners  claim  that  since 
it  is  hot  possible  to  understand  whether 
this  miscalculation  occurred  in  all  sales 
or  just  those  verified,  the  Department 
should  increase  all  reported  marine 
insurance  by  the  percentage  verified  as 
facts  available. 

Highveld  counters  that  the  deduction 
for  marine  insurance  should  not  be 
based  on  fiacts  available  as  the 
Department  only  found  that  the  reported 
amount  of  marine  insurance  for  one 
shipment  had  been  under-reported  by  a 
very  small  amount  and  marine 
insurance  was  correctly  reported  for 
other  transactions.  Highveld  states  that 
the  Department  should  add  the 
corrected  amount  (38  cents)  to  "»iriw^ 
insurance  for  all  invoices  affected  by  the 
one  misreported  shipment,  but 
otherwise  use  Highveld's  reported  data. 

DOC  Position 

We  agree  with  Highveld  and  have 
made  this  correction  for  our  final 
determination. 

Comment  30 

Petitioners  claim  that  Highveld  did 
not  correctiy  report  the  merchandise 
processing  fee  portion  of  U.S.  import 
duties.  They  state  that  the  processing 
fees  should  be  changed  to  the  correct 
amount  as  verified,  and  the  corrected 
USDTYU  factors  of  5.7359  percent  and 
5.135  percent  should  be  applied  to  1995 
and  1996  sales  respectively. 

Highveld  agrees  that  the  Department 
should  correct  this  error.  However, 
Hi^veld  states  that  the  correct  lactat 
for  1995  is  5.735  percent 

DOC  Position 

We  agree  with  both  parties  and  have 
included  the  corrected  U.S.  duty 
amounts  submitted  by  Hi^veld  in  its 
revised  sales  listing  for  the  final 
determination. 

Coouneiit  31 

Petitioners  claiin  that  the  interest  rate 
used  to  calculate  credit  expense  on  CEP 
sales  through  Newco  is  incorrect 
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Petitioners  state  that  Newco  used  a 
simple  average  of  the  applicable  interest 
rates  rather  than  a  weighted  average 
interest  rate,  and  used  initial  rates  of 
interest  for  a  particular  loan,  regardless 
of  whether  or  not  the  rates  fluctuated 
(see  Highveld's  sales  verification  report, 
at  pages  38—40  ).  For  these  reasons, 
petitioners  believe  that  the  Department 
should  use  the  highest  rate  reported  for 
any  loan  as  the  interest  rate  applied  to 
the  credit  expense  calculation  for  all 
CEP  sales. 

Highveld  claims  that  the  Department 
exhaustively  verified  the  interest  rate 
used  to  calculate  CEP  interest  expenses. 
While  Highveld  continues  to  argue  that 
its  methodology  is  reasonable,  it  notes 
that  based  on  information  on  the  record, 
the  Department  could  construct  a 
weighted  average  interest  rate. 

DOC  Position 

We  agree  with  petitioners.  The 
methodology  used  by  respondent  does 
not  acciirately  reflect  Newco's  cost  of 
borrowing.  Nor  does  the  Department 
have  complete  documentation  on  all 
interest  rates  where  these  rates 
.  fluctuated.  Even  if  the  Department  did 
have  complete  information,  it  is  not  the 
Department's  responsibility  to  make 
extensive  revisions  to  submitted 
information.  By  not  providing  verifiable 
information  for  U.S.  interest  rates  when 
such  information  was  available  to 
Highveld,  we  have  determined  that 
Plighveld  foiled  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information.  See 
Pasta.  Consequently,  the  use  of  adverse 
facts  available  under  section  776(b)  of 
the  Act  is  warranted.  As  focts  available 
the  Department  is  recalculating 
Highveld's  credit  expenses  using  the 
highest  interest  rate  reported  for  any 
loan  for  all  CEP  sales. 

Comment  32 

Petitioners  state  that  the  Department 
should  not  subtract  the  Regional 
Services  Council  (RSC)  levy  from 
normal  value  as  this  tax  is  not  solely 
rebated  or  not  collected  on  exports.  (See 
19  U.S.C.  1677(a)(6)(B)(iii).)  Highveld 
indicates,  according  to  petitioners,  that 
this  levy  is  placed  on  net  sales  of  the 
company,  whether  or  not  the 
merchandise  was  sold  domestically  or 
exported  to  another  country.  Petitioners 
argue  that  if  the  Department  continues 
to  regard  this  levy  as  a  direct  selling 
expense,  then  the  Department  should 
make  a  circumstance  of  sale  adjustment 
to  add  back  the  amount  of  tax  collected 
on  the  U.S.  sales. 

Highveld  responds  that  the  dediiction 
from  normal  value  for  the  RSC  levy  is 
appropriate.  Highveld  argues  that  if  the 


Department  changes  its  treatment  of  this 
expense  in  the  final  determinadon  it 
must  ensure  that  this  expense  is  treated 
in  a  neutral  manner  to  reflect  the  fact 
that  it  is  an  expense  incurred  for  both 
home  market  and  U.S.  sales. 

DOC  Position 

We  agree  with  petitioners.  We  have 
reviewed  the  RSC  levy  since  our 
preliminary  determination  and  found, 
as  Highveld  itself  indicated  in  its  April 
7,  1997,  submission,  that  this  levy 
represents  a  turnover  tax  applied  to  net 
sales,  regardless  of  whether  the 
merchandise  was  sold  for  the  export  or 
local  market.  Since  the  levy  is  not 
rebated  and  it  is  collected  on  export 
sales,  it  does  not  qualify  as  a  deduction 
from  NV  under  section  773(a)(6)(B)  of 
the  Act.  Therefore,  for  the  final 
determination  we  have  not  adjusted  NV 
or  U.S.  price  for  the  RSC  levy. 

Comment  33 

Petitioners  state  that  Highveld 
overstated  home  market  credit  expenses 
(see  Highveld's  sales  verification  report, 
at  pages  43—44).  Petitioners  note  that 
Highveld  reported  payment  dates  as  the 
last  day  of  the  month,  irrespective  of  the 
actual  date  of  payment.  Petitioners  state 
that  since  the  E)epartment  is  unable  to 
verify  the  accuracy  of  the  home  market 
credit  expense  and  has  found 
inaccuracies  in  the  reported  amounts 
using  Highveld's  methodology,  the 
Department  should  not  adjust  normal 
value  for  such  a  credit  expense. 
Petitioners  further  state  that  if  the 
Department  decides  to  make  the 
adjustment,  it  should  recalculate  the 
adjustment  correctiy  and  reduce  the 
payment  period  by  30  days  for  all  home 
market  sales  before  performing  the 
credit  expense  calculation. 

Highveld  claims  that  it  properly 
reported  home  market  credit  expenses. 
Highveld  notes  that  the  Department 
found  a  single  calculation  error  which 
was  attributable  to  the  calculation  of 
credit  expense  on  the  invoice  amount 
due,  not  including  a  subsequendy  paid 
rebate.  Highveld  states  that  payment  can 
be  received  before  or  after  the  reported 
payment  date.  Highveld  explains  that 
customers  tend  to  pay  as  late  as 
possible,  making  Highveld's 
methodology  a  conservative  one. 
Highveld  reiterates  that  it  has  reported 
the  only  payment  date  recorded  in  its 
accounting  system,  and  urges  the 
Department  to  use  its  reported  home 
market  credit  expense,  vnth  the  single 
exception  noted  above. 

DOC  Position 

We  agree  in  part  with  petitioners. 
Highveld  did  not  demonstrate  at 


verification  that  its  payment 
methodology  is  reflective  of  actual  dates 
of  payment.  There  is  no  evidence  on  the 
record  to  suggest  that  payment  is  only 
made  at  the  end  of  the  month. 
Additionally,  the  Department  notes  that 
even  using  Highveld's  reported 
methodology  there  are  disprepancies 
with  Highveld's  reported  credit 
expenses  and  those  calculated  by  the 
Department.  A  single  example  of  this 
was  described  in  the  verification  report. 
However,  a  review  of  verification 
exhibits  and  other  reported  observations 
in  Highveld's  database  indicates  that 
there  were  in  fact  pervasive 
discrepancies,  some  of  which  were 
minor.  For  this  final  determination,  as 
facts  available,  the  Department  has 
calculated  the  actual  home  market 
credit  expense  for  the  limited  nimiber  of 
observations  for  which  actual  date  of 
payment  information  was  supplied. 
This  expense  was  compared  to  the 
reported  expense  and  we  calculated  an 
average  percentage  difference.  We  have 
adjusted  all  reported  home  market 
credit  expenses  dovrnwaid  by  this 
percentage  difference. 

Highveld  should  have  developed  a 
verifiable  methodology  for  reporting 
date  of  payment  or  alternatively  chosen 
a  conservative  methodology  for 
reporting  these  dates.  See  Certain  Cut- 
To-l^ngth  Carbon  Steel  Plate  From 
Germany,  61  PR  13834, 13841  (March 
28, 1996).  By  not  providing  verifiable 
information  for  home  market  credit 
expenses  when  such  information  was 
available  to  Highveld,  we  have 
determined  that  Highveld  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  See  Pasta.  Consequently, 
the  use  of  adverse  focts  available  under 
section  776(b]  of  the  Act  is  warranted. 

Comment  34 

J*etitioners  stated  that  errors  in  the 
reported  inland  freight  were  discovered 
at  verification  (Highveld's  sales 
verification  report,  at  pages  44,  53). 
Petitioners  explain  that  these  errprs 
included  miscalculations  and  freight 
markups  by  Highveld.  Petitioners 
contend  thiat  the  Department  should  not 
adjust  normal  value  for  home  mariiLet 
freight  expenses  since  there  are  obvious 
flaws  In  the  reported  data.  Petitioners 
state  that  if  the  Department  does  adjust 
normal  value,  it  should  first  reduce 
reported  freight  expenses  on  home 
market  sales  by  multiplying  the 
correction  value  to  account  for 
calcxdation  inaccuracies,  as  well  as 
multiply  by  the  correction  value  to 
account  for  the  markup  of  freight 
charges. 
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Highveld  counters  that  inland  freight 
was  not  misreported.  Highveld  states 
that  the  Department  discovered  a  single 
error  in  home  market  inland  freight. 
With  respect  to  markup  charges, 
Highveld  notes  that  these  charges  only 
apply  to  road  haulage,  not  to  all  sales. 
Highveld  claims  that  this  percentage  is 
an  element  of  its  accoimting  system, 
designed  to  captiire  actual  expenses 
(such  as  miscellaneous  shipping  fees 
like  waiting  charges)  and  was  not 
created  for  this  investigation.  Highveld 
urges  the  Department  to  correct  the 
single  error  and  otherwise  use  its 
reported  home  market  inland  foreign 
expenses. 

DOC  Position 

We  agree  with  respondents.  Although 
petitioners  are  correct  in  noting  that 
during  verification  we  found  an  error  in 
one  of  the  calculated  inland  freight 
expenses,  we  also  fowid  instances 
where  the  expense  was  reported 
correctiy.  Upon  review  of  the 
verification  exhibits  and  the  markup 
charges  referred  to  petitioners,  we  agree 
with  Highveld  that  these  charges  only 
apply  to  road  haulage,  and  not  to  all 
sales,  and  that  it  is  captured  as  an  actual 
expense  in  its  normal  course  of 
business.  As  a  result,  we  are  correcting 
the  error  referred  to  above  and  allowing 
all  other  home  market  inland  freight 
charges  as  reported. 

Comment  35 

Petitioners  note  that  Highveld  was 
unable  to  exclude  returns  from  its  home 
market  data.  However,  Highveld  was 
able  to  report  the  refunded  amount  for 
siu:h  sales  in  REBATE2H  field.  At 
verification,  the  Department  discovered 
that  in  several  instances  the  amount 
reported  in  REBATE2H  field  did  not 
comply  with  those  of  the  company's 
record  keeping  system.  Therefore, 
petitioners  contend  that  the  Department 
should  not  reduce  the  home  market 
price  by  REBATE2H  when  calculating 
normal  value.  Additionally,  petitioners 
state  that  for  cases  where  the 
REBATE2H  field  approximates  gross 
unit  price,  the  sale  should  be  thrown 
out  of  the  data  pool  since  a  rebate  that 
large  would  signify  that  most,  if  not  all, 
of  the  sale  had  be^  returned  or 
canceled. 

Highveld  argues  that  REBATE2H 
should  be  granted  in  the  calculation  of 
normal  value.  Highveld  states  that 
where  the  amounts  of  the  rebate 
approximate  gross  unit  price,  the 
amounts  were  reported  as  negatives  and 
the  sale  was  effectively  netted  out.  With 
respect  to  petitioners'  claim  that  this 
rebate  was  misreported,  Highveld 
acknowledges  that  there  were  a  few 


discrepancies  related  to  canceled  sales, 
but  states  that  the  Department  verified 
that  the  amounts  otherwise  reported  for 
this  rebate  were  accurate.  Highveld 
luges  the  Department  to  use  Highveld's 
reported  data  for  this  variable  for  the 
final  determination,  but  agrees  that  the 
Department  may  exclude  those  sales 
where  the  amoimts  of  REBATE2H 
approximate  gross  unit  price. 

EXX:  Position 

We  agree  with  both  parties  that  we 
should  exclude  for  the  final 
determination  those  home  market  sales 
where  the  amounts  of  REBATE2H 
approximate  gross  unit  price.  We  note 
that  the  discrepancies  found  by  the 
Department  at  verification  pertiiin  to 
these  sales  that  we  are  excluding. 
Consequently,  we  do  not  agree  with 
petitioners'  argiunent  that  this  rebate 
should  be  disallowed  for  other  home 
market  sales. 

Comment  36 

Petitioners  note  that  the  Department 
found  errors  in  the  tonnages  used  to 
calculate  the  data  reported  in  the 
REBATE8H  field  (Highveld's  sales 
verification  report,  at  page  51). 
Petitioners  state  that  since  the 
Department  coidd  not  verify  the 
accuracy  of  REBATE8H,  it  should  not  be 
used  as  an  adjustment  to  normal  value. 
However,  petitioners  state  that  the 
Department  should  use  the  reported 
REBATE8H  as  a  deduction  to  price 
when  doing  the  cost/price  comparison. 

Highveld  argues  that  the  Department 
should  not  deny  it  an  adjustment  for 
this  rebate.  Hi^veld  claims  that  the 
tonnage  discrepancy  was  insignificant. 
Highveld  explains  that  the  reason  for 
this  difference  was  that  the  tonnage 
used  in  the  calculation  of  this  rebate 
was  based  on  the  original  sales 
submission,  prior  to  the  exclusion  of 
certain  sales  at  the  request  of  the 
Department. 

DOC  Position 

We  agree  wdth  respondent.  We 
determined  that  the  methodology  used 
to  calculate  the  per  customer  amoimts  of 
the  rebate  was  reasonable.  As  described 
in  the  sales  verification  report,  the 
discrepancy  identified  was  small,  and 
there  is  no  evidence  that  it  affected  the 
calculation  of  this  rebate.  Therefore,  for 
the  final  determination  we  are  allowing 
the  reported  amounts  for  REBATE8H  as 
adjustments  to  NV. 

Comment  37 

Petitioners  contend  that  the 
Department  should  use  £acts  available 
for  all  handling  and  brokerage  charges 
on  U.S.  sales.  Petitioners  note  that 


verifiers  found  that  stevedoring  and 
total  handling  and  brokerage  was 
imderstated.  Petitioners  explain  that 
verifiers  also  discovered  that  the 
shipping  rates  reported  by  Highveld 
were  inaccmrate  (Highveld's  sales 
verification  report,  at  page  54). 
Petitioners  state  that  the  highest 
reported  rate  for  any  sale  for  each  charge 
should  be  used  to  calculate  the 
adjustment  as  facts  available. 

Highveld  maintains  that  handling  and 
brokerage  charges  on  U.S.  sales  were 
properly  calcukted.  Highveld  claims 
that  the  discrepancies  identified  at 
verification  apply  only  to  specific 
shipments,  not  to  all  shipments. 
Hi^veld  notes  that  the  discrepancy 
amounts  to  less  than  a  rand  per  ton  and 
that  argues  that  the  Department  should 
make  the  correctfons  described  in  the 
verification  report,  and  otherwise  use 
Highveld's  reported  handling  and 
brokerage  chuges. 

DOC  Position 

We  agree  with  both  petitioners  and 
resfmndent  in  part  For  the  final 
determination  we  are  using  the  reported 
and  brokerage  and  handling  expenses 
for  one  shipment  involving  certain  sales 
which  we  foimd  at  verification  to  be 
correct.  For  a  second  shipment,  we  are 
correcting  the  expenses  reported  for 
certain  sales  which  we  found  at 
verification  involved  only  minor 
corrections  (see  Highveld's  sales 
verification  report,  at  pages  53-54).  Pot 
a  third  shipment  we  examined,  we 
found  extensive  inaccuracies.  Because 
we  are  unable  to  determine  the  foil 
extent  of  the  other  inaccuracies  found 
for  other  shipments,  we  are  applying  the 
highest  reported  brokerage  and  handling 
expense  for  any  U.S.  sale  to  this  third 
shipment  and  the  remaining  U.S. 
shipments.  See  Analysis  Memo,  dated 
October  24,  1997.  By  not  providing 
verifiable  information  for  brokerage  and 
handling  expenses  when  such 
information  was  available  to  Highveld, 
we  have  determined  that  Highveld 
Called  to  cooperate  by  not  acting  to  the 
best  of  its  abilify  to  comply  with  a 
request  for  information.  See  Pasta. 
ConsequenUy,  the  use  of  adverse  facts 
available  under  section  776(b)  of  the  Act 
is  warranted. 

Comment  38 

Petitioners  contend  that  the 
Department  should  use  facts  available 
for  U.S.  credit  expenses  because 
verifiers  found  that  the  U.S.  sales  trace's 
credit  expense  was  understated 
(Highveld's  sales  verification  report,  at 
page  57). 

Highveld  claims  that  its  U.S.  credit 
expenses  were  properly  calculated. 
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Highveld  acknowledges  that  credit 
expenses  were  understated  for  one  U.S. 
EP  sale,  but  argues  that  there  is  no 
evidence  that  credit  expenses  for  other 
U.S.  sale*  were  misreported.  Highveld 
states  that  the  Department  should 
correct  the  single  error  discovered  at 
verification,  but  otherwise  use 
Highveld's  reported  data. 

DOC  Position 

We  disagree  with  both  petitioners  and 
respondent  For  the  two  EP  sales 
examined  at  verification,  one  overstated 
U.S.  credit  expense  and  the  other  sale 
understated  this  expense;  on  average 
Highveld  has  overstated  these  expenses. 
Consequently,  for  this  final 
determination  we  are  revising  reported 
credit  expense  for  these  two  sales  and 
are  otherwise  using  the  reported  credit 
expenses. 

Cbimnent  39 

Petitioners  claim  that  Highveld  did 
not  report  accurate  data  for  its  home 
market  and  U.S.  packing  expenses 
(Highveld's  sales  verification  report,  at 
pages  62-63).  According  to  petitioners, 
packing  materials  costs  were  not 
quantified,  no  accvirate  information  on 
labor  and  overhead  was  supplied,  and 
all  figures  were  based  on  estimate* 
provided  by  management  of  the 
company.  Petitioners  cite  19  U.S.C. 
1677m(i)  and  state  that  the  estimates  of 
the  management  cannot  be  empirically 
tested  and  thus,  the  data  is  imverified. 
Petitioners  also  cite  19  U.S.C.  1677e  that 
states  that  since  the  necessary 
information  is  not  on  the  record  or 
cannot  be  verified,  the  Department 
should  use  facts  available.  Petitioners 
siiggest  that  as  facts  available,  the 
Department  did  not  adjust  the  normal 
value  for  home  market  packing  and 
create  a  U.S.  packing  expense  by 
inflating  the  packing  material  cost 
reported  for  U.S.  sales  by  the  average 
ratio  of  all  transformation  and  overhead 
coats  to  all  material  costs. 

Highveld  claims  that  its  packing 
expenses  were  calculated  in  a 
reasonable  manner.  Highveld  states  that 
its  accounting  system  does  not  account 
for  separate  expense  categories  under 
packaging  material.  Highveld  states  that 
it  provided  a  reasonable  estimate  of 
packing  materials  cost  and  the 
Department  should  use  this  information 
rathw  than  resort  to  facts  available  for 
the  final  determination. 

DOC  Position 

We  agree  with  petitioners.  At 
verification  we  found  that  Highveld  was 
imable  to  provide  an  explanation  for  the 
estimated  and  average  costs  used  to 
calculate  home  market  and  U.S.  packing 


expenses.  Neither  was  it  able  to  provide 
any  documentation  to  support  its 
claimed  expenses.  Because  we  were 
imable  to  verify  this  estimated 
information,  we  are  denying  home 
market  packing  expenses  as  an 
adjustment  to  NW. 

Comment  40 

Petitionera  argue  that  Highveld  is  not 
entitled  to  a  deduction  from  normal 
value  for  the  RSPCC  levy.  In  petitioners' 
view,  this  payment  is  essentially  a 
payment  of  dues  to  a  voluntary 
organization.  Petitionera  argue  that  this 
levy  is  not  a  tax,  and  that  the  only 
provision  under  which  this  adjustment 
could  be  made  would  be  as  a 
circiunstances  of  sale  adjustment. 
However,  petitionera  claim,  it  would  not 
be  appropriate  to  make  a  circumstances 
of  sale  adjustment  for  this  levy  as 
adjustments  under  this  provision  are 
limited  to  expenses  that  are  bona  fide 
cinnmistances  of  sale  and  bear  a  direct 
relationship  to  the  sale.  Petitionera  note 
that  with  respect  to  credit,  warranties  or 
technical  assistance  the  seller  is 
conveying  to  the  purchase  something  of 
value.  See  Certain  Welded  Carbon  Steel 
Pipe  and  Tubes  bom  India.  56  FR 
64753,  64757  (December  12, 1991);  see 
also  Mantex  v.  United  States,  Ml  F. 
Supp  1290, 1302-3  (OT  1993). 
Petitionera  argue  that  the  RSPCC  levy 
does  not  convey  any  value  to  the 
purchaser  of  the  steel  product,  and  that 
the  levy  is  not  a  function  of  the  buyer- 
seller  relationship  at  all,  but  is  a 
function  of  the  relationship  between  the 
seller  and  the  South  African  Steel 
Association.  Petitionera  claim  that  the 
levy  is  neither  a  circumstance  of  the  sale 
nor  directly  related  to  the  sale,  and 
question  the  existence  of  any  evidence 
of  a  causal  link  between  the  levy  and 
home  market  prices. 

Highveld  maintains  that  it  is  entitied 
to  a  deduction  from  normal  value  for  the 
RSPCC  payment  as  a  direct  selling 
expense.  Highveld  argues  that  this 
payment  is  directiy  related  to  sales  as 
the  amount  of  the  payment  is  calculated 
based  on  the  value  of  local  sales.  While 
admitting  that  payment  of  the  RSPCC  is 
voluntary,  Highveld  states  that  it 
benefits  from  the  RSPCC  payment  in  the 
form  of  increased  home  market  steel 
sales  and  that  steel  purchasera  also 
receive  benefits  from  RSPCC  programs. 
Highveld  claims  that  this  payment  does 
bear  a  causal  relationship  to  the  sale  as 
Highveld  would  not  make  the  payment 
in  the  absence  of  home  market  sales. 
Highveld  maintains  that  it  is  not 
necessary  to  demonstrate  a  causal  effect 
on  prices  for  the  Department  to  accept 
a  direct  selling  expense  and  that  there 
is  a  presumption  that  the  customer  is 


absorbing  the  cost  of  the  payment  as 
part  of  the  total  price  of  the  steel. 

DOC  Position 

We  agree  with  p>etitiooera.  As 
Highveld's  sales  verification  report  and 
exhibit  24  indicate,  the  RSPCC  levy  is 
assessed  as  a  fee  based  on  the  quantity 
of  sales.  The  amount  of  the  levy  is  paid 
monthly  to  a  fund  to  which  Highveld 
voluntarily  is  a  member.  The  purpose  of 
the  fund  is  to  promote  the  export  sales 
of  steel  produced  in  the  local  markeL 
Highveld  claims  that  it  gains  benefits 
fit>m  belonging  to  the  fund  by  way  of 
increased  home  market  sales.  However, 
even  if  these  claims  are  true,  we  do  not 
consider  this  evidence  of  the  value 
gained  by  purchasera  of  products 
subject  to  this  investigation.  As 
petitionera  correctly  point  out,  the 
RSCPP  levy  appeara  to  represent  a 
function  of  the  relationship  between 
Highveld  and  the  ^ganization  to  which 
the  levy  paymentsve  made,  rather  than 
of  the  relationship  between  Highveld 
and  purchasera  of  subject  merchandise. 
We  do  not  believe  this  to  be  a 
characteristic  of  a  direct  selling  expense. 
Therefore,  for  purposes  of  the  final 
determination,  we  have  not  deducted 
Highveld's  home  market  payments  of 
the  levy  bom  NV. 

Ck>mment  41 

Petitionera  claim  that  the  Department 
made  a  clerical  error  in  the  preliminary 
determination  regarding  the  calculation 
of  CEP.  According  to  petitionera,  the 
Department  intended  to  deduct  indirect 
selling  expenses  incurred  in  South 
Africa  converted  bom  rand  to  U.S. 
dollara,  but  did  not  do  so. 

Highveld  takes  issue  with  petitionera 
suggestion.  Highveld  rejects  the 
argument  that  the  Department  should 
deduct  expenses  from  normal  value 
after  converaion  into  a  dollar  apount. 
Highveld  also  rejects  the  argument  that 
inmract  selling  expenses  incurred  in  the 
home  market  ^ould  be  deducted  from 
CEP.  Highveld  notes  that  the 
Department  only  deducts  from  CEP 
those  indirect  selling  expenses 
associated  with  a  sale  to  an  unaffiliated 
customer  in  the  United  States.  Highveld 
states  that  the  expenses  at  issue  were 
incurred  for  activities  performed 
exclusively  in  South  Africa,  are  general 
in  nature,  and  are  incurred  for  all  export 
sales.  Because  these  expenses  do  not 
specifically  relate  to  U.S.  commercial 
activity,  Highveld  claims  they  were 
properly  not  deducted.  See  Calcium 
Aluminate  Flux  From  France: 
Preliminary  Results  of  Antidumping 
Ehity  Administrative  Review.  61  FR 
40396,  40397  (August  2, 1996). 
Highveld  adds  that  to  the  extent  that 


some  portion  of  these  general  expenses 
might  be  broadly  attributable  to  U.S. 
sales,  they  would  only  relate  to  the  sale 
by  Highveld  to  Newco  and  are, 
therefore,  not  expenses  attributable  to 
the  sale  to  the  unaffiliated  purchaser. 

DOC  Position 

We  agree  with  respondents.  The 
Department  only  deducts  indirect 
selling  expenses  incurred  in  the  cotmtry 
of  manufacture  which  are  specifically 
related  to  commercial  activity  in  the 
United  States.  (See  Calciimi  Aluminate 
Flux  From  France:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  61  FR  40396, 40397  (August  2. 
1996).)  At  verification,  we  found  that 
the  expenses  at  issue  were  general  in 
nature  and  did  not  relate  specifically  to 
U.S.  commercial  activity.  "TherefDre, 
consistent  with  our  preliminary 
determination,  we  did  not  deduct  these 
expenses  from  CEP  for  the  final 
determination. 

Sospenaioo  of  Uquidation 

On  October  24. 1997.  the  Department 
signed  a  suspension  agreement  with 
Iscor  and  Highveld  suspending  this 
investigation.  Punuant  to  section 
734(fK2)(A)  of  the  Act,  we  are 
instructing  Customs  to  terminate  the 
suspension  of  liquidation  of  all  entries 
of  cut-to-length  carbon  steel  plate  from 
South  Africa.  Any  cash  deposits  of 
entries  of  cut-to-length  carbon  steel 
plate  from  South  Africa  shall  be 
refunded  and  any  bonds  shall  be 
released. 

On  October  14,  1997,  we  received  a 
request  from  petitionera  requesting  that 
we  continue  die  investigation.  We 
received  a  separate  request  Cor 
continuation  from  the  United 
Steelwoikera  of  America,  an  interested 
party  under  section  771(9)P)  of  the  Act 
on  October  15, 1997.  Punuant  to  these 
requests,  we  have  continued  and 
completed  the  investigation  in 
accordance  with  section  734(g)  of  Act 
We  have  found  the  following  margins  of 
dumping: 


are  causing  material  injury,  or  threat  of 
material  injuiry,  to  an  industry  in  the 
United  States.  If  the  ITC's  injury 
determination  is  negative,  the  agreement 
will  have  no  force  or  effect,  and  the 
investigation  will  be  terminated  (see 
section  734(f)(3)(A)  of  die  Act).  If  Uie 
ITC's  determination  is  affirmative,  the 
Department  will  not  issue  an 
antidumping  duty  order  as  long  as  the 
siispension  agreement  remains  in  force 
(see  section  734(f)(3)(B)  of  the  Act). 
This  determination  is  published 
purauant  to  section  735(d)  of  the  Act 

Dated:  October  24, 1997. 
Robert  S.  LaRnasa, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-30389  Filed  11-18-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
[A-791-80q 

Suspension  of  Antidumping  Duty 
InvestlgalkMU  Csrtain  Cut-to-LsnjBth 
CartMn  Stssl  Plats  From  South  Africa 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
antidumping  duty  investigation 
involving  certain  cut-to-iength  carbon 
steel  plate  (CTL  plate)  bom  South 
Africa.  The  basis  for  this  action  is  an 
agreement  between  the  Department  and 
Iscor  Ltd.  (Iscor)  and  Highveld  Steel  and 
Vanadium  Corporation  Ltd.  (Highveld) 
to  revise  their  prices  to  eliminate 
completely  sales  of  this  merchandise  to 
the  United  States  at  less  than  fair  value. 
BTCCTTVE  DATE:  October  24,  1997. 
FOR  FURTHER  STOIIiATIOM  COmACT: 
Charles  Rest,  Nancy  Decker,  or  Linda 
Ludwig,  Office  of  AD/CVD  Enforcement 
HI.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  &  Constitution 
Avenue  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-5811.  (202)  482- 
0196.  or  (202)  462-3833.  respectively. 


rrc  Notillcatkm 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  Aa  our  determinatiim  is 
affirmative,  the  ITC  will  determine, 
within  45  days.  wfaetfaOT  these  impcvtr 


Background 

On  December  3, 1996.  the  Department 
initiated  an  antidumping  investigation 
under  section  732  of  die  Tariff  Act  of 
1930.  (the  Act),  as  amended,  to 
determine  whether  imports  of  CTL  plate 
from  South  Africa  are  being  or  are  likely 
to  be  sold  in  the  United  St^es  at  less 
than  fair  v^ue  (61  FR  64051  (December 
3. 1996)).  On  Decent  19, 1996,  the 
United  States  Intwnational  Trade 


Commission  (ITC)  notified  the 
Department  of  its  afiinnative 
preliminary  injury  determination  (see 
rrc  Investigation  Nos.  731-TA-753- 
756).  On  June  2, 1996,  the  Department 
preliminarily  determined  that  CTL  plate 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  by 
the  Uruguay  Round  Agreements  Act  (62 
FR  31967  (Jime  11. 1997)). 

The  Department  and  Iscor  and 
Highveld  initialed  a  proposed 
agreement  suspending  this  investigation 
on  September  25, 1997.  On  September 
26,  1997,  we  invited  interested  parties 
to  provide  written  comments  on  the 
agreement  and  received  comments  from 
Geneva  Steel,  Gulf  States  Steel.  Iscor 
and  Hi^veld. 

The  Department  and  Iscor  and 
Highveld  signed  the  final  suspension 
agreement  on  October  24, 1997. 

Scope  of  Investigation 

See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
South  Africa,  signed  October  24, 1997. 

Suapensiim  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement  In  accordance  with  Section 
734(b)  of  the  Act,  we  have  determined 
that  the  agreement  will  completely 
eliminate  sales  at  less  than  &ir  value, 
that  the  agreement  is  in  the  public 
interest,  and  that  the  agreement  can  be  . 
monitored  effectively.  See  Public 
Interest  Memorandum,  October  24, 
1997.  We  find,  therefore,  that  the 
criteria  for  suspension  of  an 
investigation  purauant  to  section  734(b) 
of  the  Act  have  been  met.  The  terms  and 
conditions  of  this  agreement,  signed 
October  24, 1997.  are  set  forth  in  Annex 
1  to  this  notice. 

Purauant  to  section  734(fH2MA)  of  the 
Act,  the  suspension  of  liquidation  of  all 
entries  of  cut-to-length  carbon  steel 
plate  from  South  Africa  entered  or 
withdrawn  from  warehouse,  for 
consumption,  as  directed  in  our  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  South 
Africa  is  hmeby  terminated  Any  cash 
deposits  on  entries  of  cut-to-length 
carbon  steel  plate  from  South  Africa 
punuant  to  diat  suspension  of 
liquidation  shall  be  rounded  and  any 
bonds  shall  be  released. 

On  October  14, 1997  we  received  a 
request  from  petitionera  requesting  that 
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we  continue  the  investigation.  We 
received  separate  requests  bom  the 
United  Steelworkers  of  America, 
Bethlehem  Steel  Corp.,  and  U.S.  Steel 
Corp.  (a  unit  of  USX  Corporation), 
interested  parties  under  section 
771(9)(D)  of  the  Act.  Pursuant  to  these 
requests,  we  harve  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act,  and  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  If  the  ITC's  injury 
determination  is  negative,  the  agreement 
will  have  no  force  or  effect,  and  the 
investigation  will  be  terminated  (see 
section  734(f)(3)(A)  of  the  Act).  If  the 
ITC's  determination  is  affirmative,  the 
Department  will  not  issue  an 
antidumping  duty  order  as  long  as  the 
suspension  agreement  remains  in  force 
(see  section  734(f)(3)(B)  of  the  Act). 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act 

Dated:  November  7. 1907. 
Robart  S.  URoiH. 
Assistant  Secretary  for  Impoit 
Administration. 

Appondix  1 — Saspenskm  Agraemat  Cnt-to- 
Lo^  Caiten  Steal  PUta  Fram  tlia  KapnUic 
Soath  Africa 

Under  section  734(b)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C  1673c(b)]  (the 
Act),  and  19  CFR  353.18.  the  U.S. 
Department  of  Commerce  (the  Department) 
and  the  signatory  producers/exporters  of  cut- 
to-iength  cartmn  steel  plate  &om  the  Republic 
of  South  Airica  enter  into  tiiis  suspension 
agreement  (the  Agreement).  On  the  basis  of 
this  suspension  agreement,  the  Department 
shall  suspend  its  antidumping  investigation 
initiated  on  December  3,  1996  (61  FR  64051). 
with  respect  to  cut-to-tength  carbon  steel 
plate  from  the  Republic  of  South  Africa, 
■ubioct  to  tlie  terms  and  provisions  forth 


(A)  Product  Coverage 

The  merchandise  subject  to  this  Agreement 
is  the  following  merchandise  which  has  the 
RepubUc  of  South  Africa  as  its  origin: 

(1)  For  purposes  of  the  Agreement,  cut-to- 
length  carbon  steel  plate  includes  hot-roUed 
iron  and  non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width  exceeding 
150  mm  but  not  exceeding  1250  mm  and  of 

a  thickness  of  not  less  than  4  mm,  not  in  coils 
and  without  patterns  in  relief),  of  rectangular 
shape,  neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  nonmotallic 
Bufaetan(»8:  and  certain  iron  and  non-alloy 
steel  flat-rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither  clad, 
plated,  nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least  twice 
the  thickness. 

(2)  Included  as  subject  merchandise  in  this 
Agreement  are  Bat-rolled  products  of 


nonrectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to  the 
rolling  process  (i.e.,  products  which  have 
been  "worked  after  rolUng") — for  example, 
products  which  have  been  beveled  or 
rounded  at  tbe  edges.  This  merchandise  is 
currently  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  under 
item  numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000,  7208.90.0000. 
7210.70.3000.  7210.90.9000.  7211.13.0000, 
7211.14.0030,  7211.14.0045,  7211.90.0000. 
7212.40.1000.  7212.40.5000,  7212.50.0000. 
Excluded  from  subject  merchandise  within 
the  scope  of  this  agreement  is  grade  X-70 
plate.  Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  Agreement  is  dispositive. 

(B)  U.S.  Import  Coverage 

The  signatory  producers/exporters 
collectively  are  the  producers  and  exporters 
in  the  Republic  of  South  Africa  that,  during 
the  antidumping  investigation  on  the 
mmchandise  subject  to  the  Agreement, 
accounted  for  substantially  all  (not  less  than 
85  percent)  of  the  subject  merchandise 
imported  into  the  United  States,  as  provided 
in  the  Department's  regulations.  The 
Department  may  at  any  time  during  the 
period  of  the  Agreement  require  additional 
producers/exporters  in  the  Republic  of  South 
Africa  to  sign  the  Agreement  in  order  to 
ensure  that  not  less  than  substantially  all 
imports  into  the  United  States  are  covered  by 
the  Agreement 

In  reviewing  the  operation  of  the 
Agreement  for  the  purpose  of  determining 
whether  this  Agreement  has  been  violated  or 
is  no  longer  in  the  public  interest,  the 
Department  will  consider  imports  into  the 
United  States  from  all  sources  of  the 
merchandise  described  in  Section  A  of  the 
Agreement  For  this  purpose,  the  Department 
will  consider  hctocs  including,  but  not 
limited  to,  the  following:  volume  of  trade, 
pattern  of  trade,  whether  or  not  the  reseller 
is  an  original  equipment  manufacturer,  and 
the  reseller's  export  price  (EP). 

(C)  Basis  of  the  Agreement 

On  and  after  the  effective  date  of  the 
Agreement,  each  signatory  producer/exporter 
irtdividually  agrees  to  make  any  necessary 
price  revisions  to  eliminate  completely  any 
amount  by  which  the  normal  value  (NV)  of 
this  merchandise  exceeds  tbe  U.S.  price  of  its 
merchandise  subject  to  the  Agreement  For 
this  purpose,  the  Department  will  determine, 
the  NV  in  accordance  with  section  773(e)  of 
the  Act  and  U.S.  price  in  accordance  with 
section  772  of  the  Act 

(1)  For  all  sales  occurring  on  and  after  the 
eOective  date  of  the  Agreament  through 
March  31, 1998  (interim  period),  each 
signatory  producer/exporter  agrees  not  to  sell 
its  merchandise  subject  to  the  Agreement  to 
unaffiliated  purchasers  in  the  United  Slates 
at  prices  that  are  less  than  its  NV,  as 
determined  by  the  Department,  and  provided 
to  parties  not  later  than  November  7. 1997; 
and 

(2)  For  all  sales  occurring  on  and  after 
April  1, 1998.  eech  producer/exporter  agrees 


not  to  sell  its  merchandise  subject  to  the 
Agreement  to  any  unaffiliated  purchaser  in 
the  United  States  at  prices  that  are  less  than 
the  NV  of  the  merchandise,  as  determined  by 
the  Department  on  the  basis  of  information 
submitted  to  the  Department  not  later  than 
the  dates  sfiecified  in  section  D  of  the 
Agreement  and  provided  to  parties  not  later 
than  December  10,  March  10,  Jtme  10,  and 
September  10  of  each  year.  This  NV  shall 
apply  to  sales  occurring  during  the  fiscal 
quarter  beginning  on  the  first  day  of  the 
month  following  the  date  the  Department 
provides  the  NV,  as  stated  in  this  paragraph. 

(D)  Monitoring 

Each  signatory  producer/exporter  will  ^ 

supply  to  the  Department  all  information  that 
the  Department  decides  is  necessary  to 
ensure  that  the  producer/exporter  is  in  full 
compUance  with  the  terms  of  the  Agreement. 
As  explained  below,  the  Department  will 
provide  each  signatory  producer/exporter  a 
detailed  request  for  information  and 
prescribe  a  required  format  and  method  of 
data  compilation,  not  later  than  thtf 
beginning  of  each  reporting  period. 

(1)  Sales  Information 

The  Department  will  require  each 
producer/exporter  to  report,  on  computer 
tape  in  the  prescribed  format  and  using  the 
prescribed  method  of  data  compilation,  each 
sale  of  the  merchandise  subject  to  tbe 
Agreement,  either  directly  or  indirectly  to 
unafBliated  purchasers  in  tbe  United  States, 
including  each  adjustment  applicable  to  each 
sale,  as  sfiecified  by  the  Department 

The  first  report  of  sales  data  shall  be 
submitted  to  the  Department,  on  computer 
tape  in  the  prescribed  fiormat  and  using  the 
prescribed  method  of  data  compilatioo,  not 
later  than  January  31, 1996,  and  shall  contain 
the  specified  sales  information  covering  the 
period  October  24, 1997,  to  December  31, 
1997.  Subsequent  reports  of  sales  data  shall 
be  submitted  to  the  Department  not  later  than 
January  91.  April  30,  July  31 ,  and  October  31 
of  each  year,  and  each  report  shall  contain 
the  specified  sales  information  for  the 
quarterly  period  ending  one  month  prior  to 
the  due  date,  except  that  if  the  Department 
receives  infbrmation  that  a  possible  violation 
of  the  Agreement  may  have  occurred,  the 
Department  may  request  sales  data  on  a 
monthly,  rather  than  quarterly  basis. 

(2)  Cost  Infbrmation 
Producer/exporters  must  request  NVs  for 

all  subject  merchandise  that  will  be  sold  in 
the  United  States.  For  those  producU  which 
the  producer/exporter  is  requesting  NVs,  tbe 
Department  will  require  eadi  producer/ 
exporter  to  report:  their  actual  cost  of 
manufacturing;  selling,  general  and 
administrative  (SG&A)  expenses;  and  profit 
data  on  a  quarterly  basis,  in  the  prescribed 
format  and  using  the  preacribed  method  of 
data  compilation.  As  indicated  in  Appendix 
B.  profit  will  be  reported  by  the  producers/ 
exporters  on  a  quuterly  basis.  Each  such 
producer/exporter  also  must  report 
anticipated  Increaaea  in  production  costs  and 
may  report  anticipated  decreases  in 
prtxiuction  costs  in  the  quarter  in  which  the 
information  is  submitted  roetilting  from 
focton  such  as  anticipatad  changaa  in 


production  yield,  changes  in  production 
process,  chuiges  in  production  quantities  or 
changes  in  production  facilities. 

The  first  report  of  cost  data  fior  the  post- 
interim  period  shall  be  submitted  to  the 
Department  not  later  than  January  20, 1998, 
and  shall  contain  the  specified  cost  data 
covering  the  period  October  1. 1997,  through 
December  31, 1997.  Each  subsequent  report 
shall  be  submitted  to  the  Department  not 
later  than  January  20,  April  20,  July  20,  and 
October  20  of  each  year,  and  each  report  shall 
contain  specified  information  for  the  quarter 
ending  one  month  prior  to  the  due  date. 

(3)  Special  Adjustment  of  Normal  Value 

If  the  Department  determines  that  the  NV 
it  determined  for  a  previous  quarter  was 
erroneous  because  tbe  reported  costs  for  that 
period  were  inaccurate  or  incomplete,  or  for 
any  other  reason,  the  Department  may  adjust 
NV  in  a  subsequent  period  or  periods,  unless 
the  Department  determines  that  Section  F  of 
the  Agreement  applies. 

(4)  Verification 

Each  producer/exporter  agrees  to  permit 
frill  verification  of  all  cost  and  sales 
information  semi-annually,  or  more 
frequenUy,  as  the  Department  deems 
necessary. 

(5)  Bundling  or  Other  Arrangements 

Producers/exporters  agree  not  to 
circumvent  tbe  Agreement  In  accordance 
with  the  date  set  forth  in  Section  D(l)  of  the 
Agreement,  producers/exporters  will  submit 
a  written  statement  to  the  Department 
certifying  that  the  sales  reported  herein  were 
not,  or  are  not  part  of  or  related  to,  any 
bundling  arrangement,  on-site  processing 
arrangement,  discounts/free  goods/financing 
package,  swap  or  other  exchange  where  such 
arrangement  is  designed  to  circumvent  tbe 
basis  of  the  Agreement 

Where  there  is  reason  to  believe  that  such 
an  arrangement  does  circumvent  the  basis  of 
the  Agreement  the  Department  will  request 
producers/exporters  to  provide  within  15 
dajrs  all  particulars  regarding  any  such 
arrangement,  including,  but  not  limited  to, 
sales  information  pertaining  to  covered  and 
non-covered  merchandise  that  is 
manufactured  or  sold  by  producers/ 
exporters.  The  Department  will  accept 
written  comments,  not  to  exceed  30  pages, 
from  ail  parties  no  later  than  15  days  after  the 
date  of  receipt  of  such  producer/exporter 
information. 

If  the  Department,  after  reviewing  all 
submissions,  determines  that  such 
arrangement  circumvents  the  basis  of  the 
Agreement,  it  may.  as  it  deems  most 
appropriate,  utilize  one  of  two  options:  (1) 
the  amount  of  tbe  efiiBctive  price  discount 
resulting  from  such  arrangement  shall  be 
reflected  in  the  NV  in  acctudance  with 
Section  D(3),  or  (2)  the  Department  shall 
determine  that  the  Agreement  has  been 
violated  and  take  action  according  to  tbe 
provisions  under  Sectfon  F. 

(6)  Rejection  of  Submisdons 

Tbe  Department  may  reject  any 
information  submitted  after  the  deadlines  set 
forth  in  this  section  or  any  information 
which  it  is  unable  to  verify  to  its  satisfaction. 
If  information  is  not  submitted  in  a  complete 


and  timely  fashion  or  is  not  fully  verifiable, 
the  Department  may  calculate  normal  value. 
NV,  and/or  U.S.  price  based  on  facts 
otherwise  available,  as  it  determinea 
appropriate,  unless  the  Department 
determines  that  Section  F  applies. 

(E)  Disclosure  and  Comment 

(1)  The  Department  may  make  available  to 
representatives  of  each  domestic  party  to  the 
proceeding,  imder  appropriately  drawn 
administrative  protective  orders,  business 
proprietary  information  submitted  to  the 
Department  during  reporting  period  as  well 
as  the  results  of  its  analysis  under  section 
773  of  the  Act 

(2)  Not  later  than  February  20.  May  20. 
August  20.  and  November  20  of  each  year, 
the  Department  will  disclose  to  each 
produiMr/exporter  the  restilts  and  the 
methodology  of  the  Department's 
calculations  of  its  NV.  At  that  time,  the 
Department  may  also  make  available  such 
information  to  the  domestic  parties  to  the 
proceeding,  in  accordance  with  this  section. 

(3)  Not  later  than  7  days  after  the  date  of 
disclosure  under  paragraph  E(2),  the  parties 
to  the  proceeding  may  submit  written 
comments  to  the  Department,  not  to  exceed 
IS  pages.  After  reviewing  these  submissions, 
tbe  Department  tvill  provide  to  each 
producer/exporter  its  NV  as  provided  in 
paragraph  C(2).  In  addition,  the  D^Mrtment 
may  provide  such  information  to  domestic 
interested  parties  as  specified  in  this  section. 

(F)  VioUitions  of  the  Agreement 

If  the  Department  determines  that  the 
Agreement  is  being  or  has  been  violated  or 
no  lotiger  meets  the  requirements  of  section 
734(b)  or  (d)  of  the  Act,  the  Department  shall 
take  action  it  determines  appropriate  under 
section  734(i)  of  tbe  Act  and  tbe  ragulatioiu. 
In  the  event  that  the  Department  determines 
that  the  investigation  shall  be  resumed,  it 
will  be  resumed  on  tbe  basis  of  the  original 
administrative  record,  and  the  statutes, 
regulations,  poUcies,  and  practices  in  efbct 
oo  the  effective  date  ofthe  Agreement 

(G)  Other  Provision 

In  entering  into  the  Agreement  the 
signatory  producers/exporters  dd  not  admit 
that  any  sales  of  the  merchandise  subject  to 
the  Agreement  have  been  made  at  less  than 
fair  vidua. 

(H)  Termination 

The  Department  will  not  consider  requests 
for  termination  of  this  suspended 
investigation  prior  to  October  2002. 
Terminatiin  will  be  conducted  in  accordance 
with  section  351.222  of  the  Department's 
regulations. 

Any  producer/exporter  may  terminate  the 
Agreement  at  any  time  upon  notice  to  the 
Department  Termination  shall  be  effective 
60  days  after  such  notice  is  given  to  the 
Department  Upon  termination,  the 
Department  shall  foUow  the  procedures 
outlined  in  section  734(iMl)  ofthe  Act 

(I)  Definitions 

For  purposes  of  the  Agreement,  the 
following  definitions  af^ly: 

(1)  U.S.  PRICE— means  the  export  price  or 
constructed  export  price  at  which 


merchandise  is  sold  by  the  producer  or 
exporter  to  the  first  unaffiliated  person  in  tba 
United  States,  including  the  amount  of  any 
discounts,  rebates,  price  protection  or  ship 
and  debit  adjustments,  and  other  adjustments 
affiecting  the  net  amount  paid  or  to  be  paid 
by  the  unaffiliated  purchaser,  as  determined 
by  the  Department  under  section  772  of  tbe 
Act 

(2)  NORMAL  VALUE— means  the 
constructed  value  (CV)  of  the  merchandise, 
as  determined  by  the  Department  under 
section  773  of  the  Act  and  the  corresponding 
sections  of  the  Department's  regulatioiu,  and 
as  adjusted  in  accordance  with  Appendix  A 
to  this  Agreement 

(3)  PRODUCER/EXPCWTER— means  (1)  the 
foreign  manufacturer  or  producer,  (2)  the 
foreign  producer  or  reaeUer  which  also 
exports,  and  (3)  the  affiUated  person  by 
wbom  or  for  whose  account  the  merchandise 
is  imported  into  the  United  States,  as  defined 
in  section  771(28)  of  tbe  Act 

(4)  DATE  OF  SALE— means  normaUy  tbe 
date  of  the  invoice  as  recorded  in  the 
exporter  or  producer's  records  kept  in  the 
ordinary  course  of  business,  unless  the 
Department  determines  that  a  different  date 
better  reflects  the  date  on  which  tlie  exporter 
or  producer  establishes  the  material  terms  of 
sale,  as  determined  by  the  Department  undor 
ita  regulations. 

The  effective  date  of  the  Agreement  is 
October  24, 1997. 

For  the  Republic  of  South  African  Producers/ 
Exporters 
lacorLtd. 

Marcela  B.  Stras,  Esq.,  Adduci,  Mastriani  a 
Schatmibeig.  LLP 

Date 

Highveld  Steel  and  Vanadium  Corp.  Ltd. 

Jeff  Chegwidden,  Director  k  General  Manogar 
Marketing 

Date 

Fm'  U.S.  Department  of  Commerce 

Robert  S.  LaRuasa,  Assistant  Secrataiy  far 
Import  Administration 

Date  ~~ 

Appendix  A— Cot-to-LeB^  CaiboB  Steal 
Mate  Fram  the  RopaMk  of  Sooth  Africa 
Prindploe  ofCoal 

General  Framework 

The  cost  informatien  reported  to  the 
Department  that  will  form  the  basis  of  the  NV 
calctilations  for  purposes  of  the  Agreement 
must  be: 

•  Comprehensive  in  nature  and  based  on 
a  raUabla  accounting  system  (i.e.,  a  system 
based  on  well-established  standards  that  can 
be  tied  to  tbe  audited  fiiuncial  statemenU); 

•  Representative  of  the  company's  costs 
incuned  Cor  the  general  class  of  merchandise; 

•  Calculated  on  a  quarterly  weighted- 
average  basis  of  the  planta  or  cost  centers 
manufacturing  the  product; 

•  Based  on  fully-absorfoed  costs  of 
production,  including  any  downtime; 
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•  Valued  in  accordance  with  generally 
accepted  accounting  principles: 

•  Reflective  of  appropriately  allocated 
common  costs  so  that  the  costs  necessary  for 
the  manufiacturing  of  the  product  are  not 
absorbed  by  other  products;  and 

•  Reflective  of  the  actual  cost  of  producing 
the  product. 

Additionally,  a  single  figure  should  be 
reported  for  each  cost  component. 

OMt  of  MaoafiMrturiiig  (COM) 

Costs  of  manufacturing  are  reported  by 
major  cost  category  and  for  major  stages  of 
production.  Weighted-average  costs  are  used 
for  a  product  that  is  produced  at  more  than 
one  facility,  based  on  the  cost  at  each  facility. 

Direct  matena/s— cost  of  those  materials 
which  are  input  into  the  production  process 
and  physically  become  port  of  the  final 
product 

Dinct  labor— ciMt  identified  with  a  specific 
product.  These  costs  are  not  allocated  among 
products  except  when  two  or  more  products 
are  produced  at  the  same  cost  center.  Direct 
labor  costs  should  include  salary,  bonus  and 
overtime  pay.  training  expenses,  and  all 
fringe  benefits.  Any  contracted-labor  expense 
should  reflect  the  actual  billed  cost  or  the 
actual  costs  incurred  by  the  subcontractor 
when  the  corporation  has  influence  over  the 
contractor. 

Factory  overhead — overhead  coats  include 
indirect  materials,  indirect  labor, 
depreciation,  and  other  fixed  and  variable 
expanses  attributable  to  a  production  line  or 
factory.  Because  overhead  costs  are  typically 
incurred  for  an  entire  production  line,  an 
appropriate  portion  of  those  costs  must  be 
allocated  to  covered  products,  as  well  as  any 
other  products  produced  on  that  line. 
Acceptable  cost  allocations  can  be  based  on 
labor  hours  or  machine  hours.  Overhead 
costs  should  also  reflect  any  idle  or 
downtime  and  be  fiilly  absorbed  by  the 
products. 

Coat  of  Pradnction  (COP) 

Is  equal  to  the  sum  of  materials,  labor,  and 
overhead  (COM)  plus  SG&A  expenses  in  the 
home  market  (HM). 

SGSrA — those  expenses  incurred  for  the 
operation  of  the  corporation  as  a  wfaofai  and 
not  directly  related  to  the  manufacture  of  a 
particular  product.  They  include  corporate 
general  and  administrative  expenses, 
financing  expenses,  and  general  research  and 
development  expenses.  Additionally,  direct 
and  indirect  selling  exp)enses  inciirred  in  the 
HM  for  sales  of  the  product  under 
investigation  are  included.  Such  expenses  are 
allocated  over  coat  of  goods  sold. 


lvalue 

Is  equal  to  the  sum  of  materials,  labor  and 
overhead  (COM)  and  SGftA  expenses  plus 
profit  in  the  comparison  market  and  the  cost 
of  packing  for  exportation  to  the  United 
Statea. 


Cakntoltoi  ofSaapwiaion  Agraamaat  NVs 

^^Vs  (for  purposes  of  the  Agreement)  are 
calculated  by  adjusting  the  CV  and  are 
provided  for  both  EP  and  CEP  transactions. 
In  efbct.  any  expenses  uniquely  associated 
with  the  covered  products  sold  in  the  HM  m 
subtracted  from  the  CV.  and  any  such 


expenses  which  are  uniquely  associated  with 
the  covered  products  sold  in  the  United 
Sutes  are  added  to  the  CV  to  calculate  the 
NV. 

Export  Price— Generally,  a  U.S.  sale  is 
classified  as  an  export  price  sale  when  the 
first  sale  to  an  unaifiliated  person  occurs 
before  the  goods  are  imported  into  the  United 
States.  In  cases  where  the  foreign 
manu&cturer  knows  or  haa  reason  to  believe 
that  the  merchandise  is  ultimately  destined 
Cor  the  United  States,  the  manufoctiirer's  sale 
is  the  sale  subject  to  review.  If,  on  the  other 
hand,  the  manufacturer  sold  the  merchandise 
to  a  foreign  trader  without  knowledge  of  the 
trader's  intention  to  export  the  merchandise 
to  the  United  States,  then  the  trader's  first 
sale  to  an  unaffiliated  person  is  the  sale* 
subject  to  review.  For  EP  HVt.  the  CV  is 
adjusted  Cor  movement  costs  and  differences 
in  direct  selling  expenses  such  as 
commissions,  credit,  warranties,  technical 
services,  advertising,  and  sales  promotion. 

Constructed  Export  Price— Generally,  a 
U.S.  sale  is  classified  as  a  coostiuctsd  export 
price  sale  when  the  tint  sale  to  an 
unaffiliated  person  occurs  after  importatioB. 
However,  if  the  first  sale  to  the  unaffiliated 
person  is  made  by  a  person  in  the  United 
States  affiliated  with  the  foreign  exporter, 
constructed  export  price  applies  even  if  the 
sale  occurs  prior  to  importation,  unless  the 
U.S.  affiliate  parfonns  only  clerical  fuactions 
in  connection  with  the  sale.  For  CEP  NVs.  the 
CV  is  adjusted  similar  to  EP  sales.  %irith 
differences  for  adjustment  to  U.S.  and  HM 
indirect -selling  expenses. 

Home  ataiket  direct-eelling  expenm9 — 
expenses  that  are  incurred  as  a  direct  raanit 
of  a  sale.  These  include  such  expenses  as 
commissions,  advertising,  discounts  and 
rebates,  credit,  warranty  expenses,  freight 
costs,  etc.  Certain  direct-selling  expenses  are 
treated  individually.  They  include: 

commission  expenses — payments  to 

unaffiliated  parties  for  sales  in  the  HM. 
credit  expenses — expenses  incurred  for  the 

extension  of  credit  to  HM  customers. 
movement  expenses — &«ight,  brokerage  and 

handling,  and  insurance  expenses. 

(/.S.  dinct-selling  expenses— ^m  same  as 
HM  direct-selling  expenses  except  that  they 
are  incurred  for  sales  in  the  United  Spates. 

Movement  expenses — additional  expenses 
incidental  to  importation  into  the  United 
States.  These  typically  include  U.S.  inland 
freight,  insurance,  brokerage  and  handling 
expenses,  U.S.  Customs  duties,  and 
international  freight 

U.S.  indirect-selling  expenses — include 
general  fixed  expenses  incurred  by  the  U.S. 
sales  subsidiary  or  affiliated  exporter  for 
sales  to  the  United  States.  They  may  also 
include  a  portion  of  indirect  exfienses 
incurred  in  the  HM  for  export  sales. 
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DEPARTMBilT  OF  COMMERCE 

Infcnlionrt  Trwte  Adinlwtotrtlon 
[A-82S-S0q 

NotkM  of  FbMrt  DdMHiMwIlon  oISmm 
at  Lms  Than  Fair  Vaiua:  Cartain  Cut- 
to-Longth  Cartoon  Staai  Plala  From 
Ukraina 

AQBCY:  Import  Administration, 
International  Trade  Administratitm, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  19, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nithya  Nagarajan  at  (202)  482-1324  or 
Eugenia  Chu  at  (202)  482-3964,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230. 
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Applicable  Statute:  Unless  otherwise 
indicated,  all  citations  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  part  353  (1997). 

Final  Determination:  We  determine 
that  certain  cut-to-length  steel  plate 
(CTL  plate)  from  Ukraine  is  being,  or  is 
likely  ta.be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  735  of  the  Act 

Caae  History 

Since  the  preliminary  determination 
in  this  investigation  [Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-LengA 
Carbon  Steel  Plate  From  Ukraine,  62  FR 
31958  Oune  11, 1997),  the  following 
events  have  occurred: 

In  June  1997,  we  verified  the 
respondent's  questionnaire  responses. 
On  July  23, 1997,  the  Department  issued 
its  report  on  verification  findings. 
Petitk>ners  and  Respondent  submitted 
case  briefs  on  August  22. 1997.  and 
rebuttal  brie&  on  August  29, 1997.  A 
public  hearing  was  neither  requested 
nor  held. 

On  July  28, 1997,  the  Department 
provided  interested  parties  the 
opporttmity  to  submit  additional 
publicly-available  information  (PAI) 
from  stuTOgate  countries  to  value  certain 
factors  of  [HtMiuction.  The  Department 
received  responses  on  August  18, 1997, 
and  comments  on  August  25,.  1997. 

Scope  of  iBveatigalion 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coib.  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  mbstances,  4.75  mm  or 
more  in  thinknwas  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 


section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  pnxlucts  which  have  been 
"worked  after  rolling") — for  example, 
pnsducts  which  have  been  bevellMl  or 
rotmded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  720a£2.00O0, 
7208.53.0000,  7208.90.0000, 
7210,70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030. 
7211.14.0045,  7211.90.0000. 
7212.40.1000,  7212.40.S000, 
7212.50.0000.  Excluded  from  the  subject 
merchandise  within  the  scope  of  the 
petition  is  grade  X-70  plate.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive.  See 
meracwandiun  on  Scope  of 
Investigations  on  Carbon  Stee/  Plate, 
from  Joseph  Spetrini  to  Robert  S. 
LaRussa  (October  24, 1907). 

Period  of  Inveetlgatioa  (PCH) 

The  POI  is  April  1, 1998  through 
September  30, 1996. 


Nonmarket 

In  accordance  with  section  773(c)  of 
the  Act,  the  Department  normally  uses 
a  foctor  valuation  methodology  to 
calculate  normal  value  when  the 
cotmtry  involved  is  an  Nkffi  cotmtry 
and  the  Department  determines  that  it 
cannot  determine  normal  value  based 
on  the  respondent's  prices  or  costs.  In 
this  investigation,  the  Government  of 
Ukraine  cl^ms  that  ecoBoraic 
conditions  now  prevalent  throughout 
Ukraine  i^rarrant  revocation  of  Ukraine's 
NME-coimtry  status. 

Regarding  the  revocation  of  NME 
status,  the  Department's  analysis  centers 
aroimd  the  govenunent's  role  in 
economic  activity.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Len^ 
Carbon  Steel  Plate  from  Poland  (58  FR 
37205,  July  9, 1993).  In  accordance  with 
section  771(18)(B)  of  the  Act,  in 
considering  a  coimtry's  status,  the 
Department  analyzes  the  extent  to 
wUch  resources  are  allocated  by  the 
market  or  government,  taking  into 
account  government  involvement  in 
currency  and  labor  markets,  pricing,  and 
production  and  investment  decisions. 
Where  resoiux:e8  are  not  allocated  by  the 
market,  the  Departifient  cannot 
conclude  that  home  market  prices  or 
costs  should  be  used  to  calculate  normal 
value. 


As  discussed  in  detail  in  our 
Memorandum  on  Separate  Rates  (dated 
June  3,  1997),  since  1991  the 
Government  of  Ukraine  has  imdertaken 
significant  market  reforms  and  passed 
extensive  legislation  toward  the 
development  of  an  economy  which  can 
operate  based  upon  free  market 
principles.  However,  in  applying  the 
factors  required  under  section 
771(18)(B)  of  the  Act.  we  have  found 
that  Ukraine's  economy,  while  in 
transition,  does  not  yot  qualify  as  a 
market  economy  imder  die  antidumping 
law.  Therefore,  we  have  determined  that 
Ukraine  remains  en  VME  within  the 
meaning  of  the  awtidmBpiag  statute. 

Section  771(18)|BXi)  of  the  Act 
instructs  the  Depotment  to  take  into 
account  the  exteat  to  which  the 
currency  of  Ukratea  is  convertible  into 
the  currencies  ofiHWi  coimtries. 
Ukraine  introduced  a  new  currency,  the 
hryvnia.  in  Angaet  of  1996,  which  has 
remained  quite  etaUa  against  the  dollar 
and  other  currencies.  While  the  hyrvnia 
is  traded  with  te  Nawiy  Independent 
States,  it  is  not  y«t  oeavertible 
elsewhere.  AiliiiliiBillj.  the 
Government  of  Ukniiw  retains  control 
over  the  influx  of  fc»"tgr  currency  into 
its  domestic  ectmmmy  by  requiring  that 
50%  of  foreign  aoipafft  eemingn  be 
converted  to  hiyvaiea  ibrough  an 
Interbank  Curreacw  ExdMnge  set  up  by 
the  Govemmeat  ec  Ubaine  for  this 
purpose.  See  Lam  Om  A  System  of 
Currency  Regulatiem  (August  1993). 

Pursuant  to  s«:tiaB  771(18)(B)(ii)  of 
the  Act,  the  Depmlawat  also  considers 
the  extent  to  wduck  wage  rates  in  the 
foreign  coimtiy  an  determined  by  free 
bargaining  betwem  l^or  and 
management  Altfaom^  under  the  Law 
on  Enterprises  in  Ukrmte  a  collective 
bargaining  agreemeat  between 
management  and  workers  is  obligatory, 
it  appears  that  writh  r^ard  to  wage  rates 
and  employment  the  government 
continues  to  be  heavily  involved.  For 
example,  Ukraine's  Tariff  Rate  System 
grades  all  Jobs  and  seta  salaries  based 
upon  the  level  of  complexity  and 
workers'  qualifications,  and  the 
Ministry  of  Labor  establishes  job 
position  criteria  through  job  evaluation 
catalogs.  See  Law  On  Remuneration  on 
Labor  (March  1995).  All  state-owned 
enterprises  must  base  their  wage  and 
hiring  decisions  on  this  system.  Non- 
state-owned  enterprises  must  compile 
their  own  job  classification  and  wage 
rates  to  reflect  the  govenunent's  system. 
The  government  also  regulates  where 
and  in  what  manner  workers  are  paid 
and  provides  for  criminal  penalties  for 
violations  by  employers.  Id. 

Section  771(18)(B)(iii)  directs  the 
Department  to  examine  the  extent  to 
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which  foint  ventures  or  other 
investments  by  foreign  firms  an 
permitted  in  Ukraine.  As  a  general 
matter,  Ukraine  is  open  to  foreign 
investment  and  the  necessary 
supporting  legislation  is  in  place.  Under 
Ukraine's  Foreign  Investment  Law  of 
1996,  its  fourth  foreign  investment  law, 
registered  foreign  investors  are 
guaranteed  equal  treatment  with  local 
companies.  Tne  law  also  provides 
certain  protections,  including  general 
guarantees  against  expropriation, 
unhindered  transfer  of  profits  and  post- 
tax  revenues,  and  a  ten-year  guarantee 
■gainst  changes  in  legislation  that  afiect 
these  basic  pvetections.  In  1996,  Ukraine 
also  added  new  laws  and  regulations  on 
energy  and  mining  investment  and 
taxation  of  goods  and  services  imported 
by  foreign  investors.  The  U.S.-Ukraine 
Bilateral  Investment  Treaty,  which  took 
effect  on  November  16,  1996,  provides 
further  protection  for  U.S.  investors; 
othw  such  treaties  exist  with,  among 
others,  Canada,  France,  Germany,  and 
Italy.  Finally,  Ukraine  is  a  member  of 
the  New  York  Convention  of  1958  on 
the  Recognition  and  Enforcement  of 
Foreign  Arbitral  Awards,  and  has 
enacted  an  international  commercial 
arbitration  law.  However,  areas  of 
concern  remain  for  foreign  investors,  in 
particular  the  reportedly  burdensome 
and  unpredictable  arbitration  and 
enforcement  system,  and  the 
prohibition,  contained  in  the  Land  Code 
of  1992,  on  foreigners  owning  land  in 
Ukraine. 

With  regard  to  the  extent  of 
government  ownership  or  control  of  the 
means  of  production,  a  factor 
considered  under  section  771(18)(B)(iv), 
record  evidence  demonstrates  that  the 
Government  of  Ukraine  has  made 
significant  progress  in  privatizing  state- 
owned  business  enterprises.  However, 
privatization  has  proceeded  unevenly 
thus  £u,  with  relatively  rapid  results  in 
small-scale  privatization  and  a  slower 
pace  for  large-scale  privatization,  and 
much  of  the  economy  remains  in  the 
hands  of  the  government.  Notably, 
Ukraine  has  designated  thousands  of 
companies  in  sectors  such  as  energy, 
communications,  metallurgy,  defense 
industries,  and  chemicals  as  "strategic" 
enterprises  and  therefore  not  eligible  for 
privatization.  These  firms  include  most 
of  Ukraine's  largest  companies  and 
those  with  the  greatest  export  potential. 
In  addition,  foreign  investors  can 
participate  in  the  privatization  process 
only  through  financial  intermediaries 
(i.e.,  foreigners  caimot  acquire 
privatization  certificates  direcUy). 

Finally,  in  the  case  of  the  respondents 
in  this  investigation,  their  status  as 
privately-held  companies  is  incomplete. 


Although  respondents  both  qualify  as 
"joint  stock  companies,"  the  majority  of 
their  shares  are  still  owned  by  the 
government,  which  has  yet  to  sell  its 
shares  in  either  company,  either  through 
auction,  public  tender,  or  other  market 
mechanisms.  Therefore,  even  though  the 
Government  of  Ukraine's  submissions 
indicate  that  in  1995  and  1996,  34%  and 
44%  respectively  of  state-owned 
enterprises  wwe  privatized,  it  is  unclear 
whether  those  figures  reflect  100 
percent  privatization  of  the  enterprises 
in  question,  or  some  continued  level  of 
government  ownership,  as  is  the  case 
with  Azovstal  and  Uyich. 

Pursuant  to  section  77t(18Mv),  the 
Department  must  also  address  the  extent 
of  government  control  over  the 
allocation  of  resources  and  over  output 
and  pricing  decisions  of  snterprises. 
Even  with  the  process  of  privatization 
continuing,  the  Government  of  Ukraine 
still  retains  significant  control  over  the 
means  of  production  and  in  allocating 
resources  regarding  all  state-owned 
business  enterprises,  as  well  as  those 
enterprises  leasing  state-owned 
enterprises.  Under  Ukraine's  Law  on 
Enterprises,  state-owned  enterprises,  or 
enterprises  leasing  state-owned 
enterprises,  are  required  to  fill  state 
orders  at  the  request  of  the  government. 
Moreover,  enterprises  which  the 
Government  of  Ukraine  deems 
monopolies  are  also  required  to  fulfill 
state  orders,  regardless  of  their  form  of 
ownership.  See  Law  Chi  Supply  of 
Production  For  State  Needs. 

The  government  also  continues  to  set 
domestic  prices  in  some  areas  of  the 
economy.  According  to  the  Law  on 
Prices,  the  government  has  authority  to 
set  prices  on  products  which  affect  the 
entire  economy,  to  set  domestic  prices 
of  monopolies,  and  to  render  to  the 
government  any  monopoly  profits 
deemed  excessive.  Generally,  the 
government  will  deem  an  enterprise  a 
monopoly  where  its  commodity  has  35 
percent  of  the  domestic  market  share. 
See  On  Restricting  Monopoly  and 
Preventing  Unfair  Competition. 

As  the  uwve  analysis  indicates,  the 
Ukrainian  government  has  put  into 
action  a  serious  program  of  economic 
reform,  particularly  since  July  1994. 
While  significant  progress  has  been 
made  in  Ukraine's  transformation  to  a 
market  economy,  imder  the  analysis 
required  by  section  771(18)(B)  of  the 
Act,  we  cannot  conclude  that  Ukraine 
should  be  treated  as  a  market  economy 
for  purposes  of  the  antidumping  duty 
law.  While  many  of  the  state  controls 
have  been  abandoned,  functioning 
markets  have  not  completely  replaced 
government  controls.  Because  the 
evidence  does  not  demonstrate  that 


prices  and  costs  in  Ukraine  adequately 
reflect  market  considerations,  we  caimot 
at  this  time  alter  Ukraine's  designation 
as  a  nonmarket  economy  under  the 
antidumping  law. 

Fair  Vahie  Compariaons 

To  determine  whether  certain  carbon 
steel  plate  fit>m  Ukraine  sold  to  the 
Unitehd  States  by  the  Ukrainian 
exporters  receiving  separate  rates  were 
made  at  less  than  &ir  value,  we 
compared  the  EP  to  the  NV,  as  specified 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice. 

Export  Price 

For  Azovstal  and  Ilyich,  we  calcidated 
EP  in  accordance  with  section  772(a)  of 
the  Act,  because  the  subject 
merchandise  was  sold  direcUy  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and 
constructed  export  price  (CEP) 
methodology  was  not  otherwise 
indicated.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
compared  POI-wide  weighted-average 
EPs  to  the  factors  of  production. 

We  corrected  the  respondent's  data 
for  eiTors  and  minor  omissions 
submitted  to  the  Department  and  found 
at  verification.  We  calculated  EP  in 
accordance  with  our  preliminary 
-calculations. 

Nomul  Value 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  foctors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country  and  that 
are  significant  producers  of  comparable 
merchandise. 

In  our  preliminary  determination,  we 
selected  Brazil  as  our  surrogate  coimtry. 
Brazil  is  an  appropriate  country  for  the 
reasons  set  forth  in  our  preliminary 
determination.  See  the  January  27, 1997 
memorandiun  from  the  Office  of  Policy 
discussing  our  selection  of  surrogate 
countries  for  Ukraine  {Policy  Memo). 
Since  we  find  no  compelling  reason  to 
change  this  selection  (see  below  for 
comments  and  further  analysis),  we 
have  continued  to  base  FMV  on  the 
values  of  the  factors  of  production  as 
valued  in  BraziL 

Factors  of  Production 

We  calcidated  NV  based  on  factors  of 
production  cited  in  the  preliminary 
determination,  making  adjustments  for 
specific  verification  findings.  To 
calculate  NV,  the  verified  amounts  for 
the  factors  of  production  were 
multiplied  by  the  appropriate  surrogate 


value  for  the  different  inputs.  We  have 
used  the  same  surrogate  sources  as  in 
the  preliminary  determination  with  the 
exception  of  overhead,  SG&A,  and 
profit.  For  the  final  detisnnination  we 
based  the  percentages  for  overhead, 
SG&A  and  profit  on  the  detailed  public 
version  of  CST's  and  Usiminas' 
financial  statements  that  was  placed  on 
the  record  of  this  investigation  by 
Respondents.  See  Comment  7,  below. 

Critical  Circumstances 

The  Department  has  continued  to  find 
that  critical  ciraimstances  exist  for  cut- 
to-length  carbon  steel  plate  by  all 
Ukrainian  exporters. 

Verification 

As  provided  in  section  782(1)  of  the 
Act,  we  verified  the  information 
submitted  by  Respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  R^randents. 

Separate  Rates 

Comment  1 :  Separate  Rates 

Petitioners  oppose  the  Department's 
granting  of  separate  rates  to 
Respondents.  Petitioners  aigue  that  the 
Department  should  calculate  and  apply 
a  single  country-wide  rate  because 
Respondents'  exports  of  subject 
merchandise  from  Ukraine  were  subject 
to  de  jure  and  de  facto  government 
controls,  including  minimum  price  and 
registration  requirements,  diuring  the 
POL  At  verification,  Petitioners  argue, 
the  Department  found  that  the 
companies  were  required  to  register 
contracts  in  order  to  control  prices  to 
avoid  dumping.  Abo.  Petitioners  state 
that  the  Department  found  that  export 
contracts  over  $3.5  million  are  subject  to 
government  approval  and  that  miwim^^fp 
pricing  is  mandatory. 

Petitioners  aigue  that  the 
inconsistencies  between  the 
governmental  Decrees  requiring 
registration  and  a  government  official's 
representation  that  registration  is 
unnecessary  until  antidumping 
proceedings  have  been  initiated  led  the 
Department  to  conclude  that  registration 
is  for  monitoring  purposes  only. 
However,  Petitionen  claim  that  based 
on  a  stra^jh^ reeding  of  the  laws, 
registration  is  necessary  for  purposes  of 
administering  the  minimnm  price 
requirements  and  other  actions 
controlling  exports.  Petitioners  argue 
that  tills  requirement  is  part  of  a  larger 
'  Ukrainian  regime  controlling  export 
activities,  including  the  setting  of 

minimiim  prices. 


Petitioners  stress  that  the  Government 
of  Ukraine  publishes  "indicative  prices" 
pursuant  to  a  February  10, 1996 
Presidential  Decree  but  that  the 
Department  inappropriately  concluded 
that  the  decree  did  not  apply  to  subject 
merchandise  exported  during  the  POL 
Petitioners  contend  that  the  categories 
are  not  exhaustive  and  include  goods 
where  "special  regimes"  are  applied. 
Petitioners  argue  that  this  appears  to 
give  the  government  very  broad  legal 
control  over  setting  prices  since  the 
term  is  not  defined  or  explained. 
Petitioners  contend  that  the  Department 
should  imply  that  investigations  of 
subject  merchandise  fit  within  the 
category  of  "special  regime'. 

Furthermore,  Petitioners  interpret  the 
February  24, 1996  Mini8ti7  of  Foreign 
Economic  Relations  and  Trade  (MFERT) 
Order  to  mean  that  the  export  controls 
are  applied  not  only  after  an  * 
antidumping  investigation  has  been 
initiated,  but  also  to  prevent  the 
initiation  of  such  an  investigation. 
Petitioners  point  out  that  the  MFERT 
Order  provides  a  list  of  commodities 
aimed  at  preventing  antidumping  and 
that  the  subject  merchandise  is  on  this 
list.  Therefore  the  preventive  nature  of 
this  order  indicates  that  special  export 
requirements  can,  and  did,  apply  to 
subject  merchandise  prior  to  the 
initiation  of  the  antidumping 
investigation.  Petitioners  also  point  to 
statements  as  described  in  the 
verification  report  by  both  Azovstal  and 
Ilyich  that  pricing  controls  have  ap|died 
to  their  exports  of  steel  plate  since  1995. 
In  addition,  Petitioners  argue  that  the 
government-published  price  lists  are 
convincing  evidence  that  minimum 
price  restrictions  were  applied  to 
subject  merchandise  during  the  POL 
Thus,  the  Department  should  not  find 
that  Azovstal andllyich  are  entiUed  to 
separate  rates  in  the  final  determination. 

Finally,  Petitioners  state  that  it  is 
undisputed  that  upon  initiation  of  this 
investigation,  at  the  very  least,  die 
minimum  price  and  registration 
requiremmts  became  applicable  to 
Respondents'  exports  of  subject 
merchandise.  Petitioners  argue  that  the 
policy  behind  applying  a  country-wide 
dumping  margin,  to  avoid  government'' 
circumvention  of  antidumping  orders,  is 
prospective  in  nature.  Accordingly, 
Petitioners  argt»,  even  if  the 
government  controla  had  not  been  in 
effect  during  the  POL  the  prospectiye 
nature  of  the  country-wide  oulrgin 
policy  warrants  application  of  a  single- 
country-wide  rate.  Lastiy,  Petitioners 
aigue  that  the  recent  government  decree 
ordering  the  two  respondents  to  merge 
makes  dear  that  the  government 
eicercises  direct  control.  Petitioners 


argue  that  the  government  is  the  alter 
ego  of  the  companies  and  that  this, 
combined  with  the  registration  and 
minimum  price  requirements,  is  the 
type  of  government  control  that 
warrants  application  of  a  single  country- 
wide rate. 

Respondents  coimter  that  the  law  and 
regulation  issued  on  February  10.  1996 
authorize  the  government  to  establish 
price  guidelines  for  monihxing 
purposes,  in  certain  circumstances,  but 
only  under  the  following  conditions:  (a) 
the  prices  are  merely  "indicative"  and 
not  mandatory;  (b)  they  may  be  issued 
only  for  certain  goods  subject  to 
antidumping  procedures,  import 
procedures,  quotas,  licenses,  or  other 
special  regimes;  and  (c)  these  indicative 
prices  may  be  established  only  to  the 
extent  that  these  goods  may  be  exported 
free  from  state  control,  as  provided  in 
Article  20  of  Ukraine's  Law  "On  Foreign 
Economic  Activity."  Respondents  argue 
that  Article  20,  which  discusses 
antimonopoly  must  be  read  together 
with  the  February  10, 1996  Presidential- 
Decree.  Respondents  argue  that  Article 
20  provides  for  state  control  of  the 
export  and  import  of  weapons  and 
certain  other  items  (not  including  the 
subject  merchandise)  and  specifically 
provides  that  any  organizations, 
including  state-owned  ones,  have  no 
right  to  prevent  other  subjects  of  foreign 
economic  activity  from  the  fr«e  exercise 
of  such  activity.  Respondents  claim  that 
this  interpretation  is  consistent  with 
statements  by  a  MFERT  official  that  no 
pricing  controls  were  observed  during 
the  PGI,  and  that  the  indicative  prices 
did  not  apply  to  the  subject 
merchandise  during  the  POL 

Respondents  further  argue  that  * 
Petitioners'  theory  that  a  system  of 
indicative  prices  instituted  after  the  POI 
retroactively  translates  into  a  system  of 
price  controls  is  neither  factually  correct 
nor  in  accordance  with  Department 
practice.  Respondents  argue  that  the 
intent  of  the  law  and  the  Department's 
practice  has  been  to  permit  the 
calculation  of  separate  rates  where 
export  prices,  during  the  POI,  were  set 
by  respondents  rather  than  the 
government.  Respondents  argue  that  not 
only  have  all  of  the  conditions  for 
separate  rates  have  been  met,  as 
evidenced  at  voification,  but  the 
unilateral  actions  of  both  Respondents 
to  change  their  legal  status  from 
leaseholdin^  societies  to  that  of  stock 
companies,  and  the  right  to  punue 
litigation  against  the  government  prove 
Respondents'  independence  from 
government  control.  Respondents 
further  argue  that  Petitioners'  assertion 
that  registration  requirements  are  part  of 
the  larger  Ukrainian  regime  controlling 
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export  activities  is  nonsense  and  that 
goods  subject  to  export  controls,  as 
defined  in  the  February  10. 1996 
Resolution,  does  not  include  the  subject 
merchandise. 

Department  Position 

Based  on  evidence  on  the  record  and 
oux  verification  findings,  we  have 
determined  that  Azovstal  and  Uyich  are 
entitied  to  separate  rates  in  the  final 
determination. 

The  Department's  NME  separate  rates 
policy  is  based  upon  a  rebuttable 
presumption  that  NME  entities  operate 
under  government  control  and  thereCoie 
do  not  make  independent  business 
decisions.  This  presumption  can  only  be 
overcome  by  a  respondent's  affirmative 
showing  that  it  conducts  its  exporting 
activities  without  government  control. 
Evidence  on  the  record  supports  a 
PnHing  that  Azovstal  and  llyich  have 
met  their  affinnative  evidentiary 
burden. 

To  establish  whether  a  firm  is 
stifficienUy  independent  from 
government  control  to  be  entitied  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  the  test  set 
forth  in  the  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Sparklers  from 
the  People's  Republic  ofOdna,  56  FR 
20588  (May  6,  1991)  [Sparklers),  and  as 
hirther  developed  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China.  59  FR  2285 
(May  2. 1994)  [Silicon  Carbide).  The 
Department  assigns  separate  rates  in 
nonmarket  economy  cases  only  if 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

The  Department  considers  three 
factors  which  support,  though  do  not 
require,  a  finding  of  de  jure  absence  of 
government  control.  These  factors 
include:  (1)  an  absence  of  restrictive 
stipulations  associated  with  an 
individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  or  (3)  any  other  formal 
measiires  by  the  government 
decentralizing  control  of  companies. 
The  Department  typically  considers  four 
factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
("EP")  are  set  by  or  are  subject  to  the 
approval  of  a  governmental  authority; 
(2)  whether  the  respondent  has 
authority  to  negotiate  and  sign  contracts 
and  othes  agreements:  (3)  whether  the 
respondent  has  autonomy  from  the 
government  in  making  decisions 


regarding  the  selection  of  management; 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide. 

1.  Absence  of  De  Jure  Control 

As  described  in  our  Preliminary 
Determination  and  Afemomnduin  on 
Separate  Rates,  dated  June  3. 1997. 
Respondents  have  placed  on  the 
administrative  record  a  number  of 
submissions  to  demonstrate  absence  of 
de  jure  control.  These  documents 
include  laws,  regulations,  and 
provisions  enacted  by  the  Government 
of  Ukraine  which  deregulate  Ukrainian 
state-owned  enterprises  and  Ukrainian 
export  trade.  Moreover,  Respondents 
provided  laws  and  regulations 
specifically  governing  their  enterprises, 
which  pratide  these  companies  with 
legal  autonomy  to  make  their  own 
operational  and  managerial  decisions 
during  the  POI  and  are  evidence  of  the 
good  iaith  effort  on  the  part  of  the 
Government  of  Ukraine  to  decentralize 
control  of  state-owned  companies.  For  a 
more  detailed  description  of  these  laws, 
see  Separate  Rates  Memorandum,  dated 
Jime  3, 1997. 

Because  the  government  has  now 
created  a  right  of  ownership  of  business 
enterprises  for  private  persons  and 
collectives,  leasebolding  societies,  such 
as  Azovstal  and  llyich,  formerly  state- 
owned  and  operated,  are  now  distinct 
legal  entities.  In  general,  this  ownership 
ri^t  allows  business  enterprises  to 
freely  engage  in  economic  activity, 
negotiate  and  sign  contracts,  and 
independenUy  develop  business  plans. 
Collectives,  like  the  leasebolding 
societies  of  Azovstal  and  Dyich.  may 
independentiy  select  management 
through  elections  by  the  workers 
collective  and  may  exercise  control  and 
direction  over  the  general  director 
through  a  contract  between  the 
enterprise  and  the  general  director. 
Enterprises,  including  collectives,  may 
have  their  own  bank  account,  and.  after 
taxes,  may  keep  the  profits  from  their 
sales,  and  engage  in  foreign  economic 
tivity.  genmlly.  vrithout  government 


Although  there  is  no  loogar  a  general 
export  licensing  regime  in  place,  the 
Ukrainian  Government  continuee  to 
retain  de /uiv  control  over  expuits  fiar 
certain  categories  of  goods,  including 
goods  subject  to  antidumping  duty 
investigations  and  antidumping  duty 
orders.  Mandatory  controls  are  in  place 
regarding:  (1)  the  registration  of 
contracts  for  export  of  these  goods  and 
(2)  the  setting  of  "indicative  prices"  for 
these  goods  by  the  government. 


With  regard  to  registration,  foreign 
economic  agreements  (contracts)  are 
registered  with  MFERT  pursuant  to  the 
1994  Order  of  the  President,  On 
Registration  of  Certain  Types  of  Foreign 
Economic  Agreements  (Contracts)  in 
Ukraine  Order  of  the  President  of 
Ukraine.  November  7, 1994.  Under  the 
Felmiary  24. 1996  MFERT  Order,  during 
the  POI.  it  was  necessary  to  register  a 
contract  for  export  of  subject 
merchandise  to  the  United  States 
because  imder  this  Order,  the  United 
States  is  one  of  the  listed  countries  and 
the  subject  merchandise  is  one  of  the 
listed  goods.  Therefore,  contrary  to  the 
Ukrainian  Government's  assertions, 
contracts  for  export  of  the  subject 
merchandise  to  the  United  States  during 
the  POI  were  legally  required  to  be 
registered.  However,  we  find  that  in  this 
instance,  registration  is  for  statistical 
and  tax  collection  purposes,  and  for 
monitoring  compliance  by  exporters 
with  international  trading  rules  and 
agreements.  There  was  no  evidence  at 
verification  to  indicate  that  through 
registration  the  Govmiment  of  Ubaine 
did  anything  other  than  monitor  foreign 
economic  activity  of  exports  of  certain 
goods  in  order  to  prevent  dumping  by 
exporters  subject  to  antidumping 
measures  in  other  countries  and  thereby 
ensure  compliance  with  international 
trading  rules.  

Moreover,  even  though  MFERT  must 
approve  export  contracts  of  over  $3.5 
million,  we  find  that  the  purpose  of  this 
exercise  is  to  monitor  such  activity  for 
tax  collection  and  to  ensure  that  large 
volume  exports  of  goods  subject  to 
antidiunping  measures  or  other 
international  trade  agreements  are  not 
being  dumped  and  are  in  compliance 
with  the  government's  international 
agreements  [e.g..  suspension  agreements 
with  the  European  Union).  Therefore. 
we  find  no  evidence  to  support 
Petitioners'  claim  that  by  registering 
contracts  for  sales  of  subject 
merchandise  during  the  POI  the 
government  was  controlling  export 
pricing,  per  se. 

With  ngud  to  the  setting  of  prices, 
since  19M  the  government  has  set 
mtwiiniiip  aiqwrt  prices  for  certain 
categ(Hiee  at  goods.  While  some 
minimum  export  prices  are  obligatory, 
others  we  more  in  the  nature  of 
guidelines  to  assist  Ukrainian  exporters 
in  (vicing  their  goods  competitively  in 
various  export  markets.  During  the  POI, 
pursuant  to  the  Decrea  of  the  Preaident 
of  Ukraine  On  Measure*  Regarding  the 
Improvement  of  Price  Policy 
Configuration  in  Foreign  Economic 
Activity.  Fefaniary  10, 1906,  Ae 
Govonnwnt  of  Ukxaine  published  these 
soKsllad  "indicative  prices"  on  a 
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monthly  basis.  According  to  the  1996 
Decree,  minimum  prices  are  mandatory 
where  the  exporter  of  Ukrainian  goods 
is  subject  to  antidumping  measures 
applied  by  other  countries,  including 
the  initiation  of  antidumping 
investigations.  The  export  of  the  subject 
merchandise  during  the  POI  was  not 
subject  to  the  mandatory  pricing 
controb  described.  However,  as 
Petitioners  correctiy  point  out,  under 
this  1996  Decree,  merchandise  covered 
by  this  investigation  was  subject  to 
mandatory  pricing  after  the  initiation  of 
our  antidumping  investigation. 
However,  there  is  no  evidence  on  the 
record  to  support  Petitioners 
presumption  that  the  subject 
merchandise  falls  within  the  "special 
regime"  referred  to  in  the  February  1996 
Decree.  Therefore,  we  caimot  find  that 
subject  merchandise  is  included  in  a 
special  export  pricing  regime. 

In  a  somewhat  analogous  situation, 
the  Department  preliminarily 
determined  that  mandatory  minimum 
export  prices  set  by  the  Chinese 
government,  intended  to  control 
worldwide  prices  of  exported  honey  and 
to  increase  such  prices  through  macro- 
economic  means,  did  not  preclude  the 
respondent  companies  bom  receiving 
separate  rates.  See  Notice  of  Preliminary 
Determination  of  Sates  at  Less  Than 
Fair  Value:  Honey  from  the  People's 
Republic  of  China.  60  FR  14725  (March 
20, 1995)  [Honey).  In  Honey,  the 
Department  found  that,  among  other 
things,  the  companies  were  free  to 
independentiy  negotiate  export  prices 
with  their  customers  above  the  floor 
price.  In  other  words,  when  considering 
the  totality  of  all  circumstances,  the 
Department  found  in  Honey  that  the 
companies  had  sufficient  independence 
in  their  export  pricing  decisions  from 
government  control  to  qualify  for 
separate  rates.  This  is  also  the  case  with 
Azovstal  and  llyich.  both  of  which  the 
Department  verified  to  have 
independentiy  negotiated  export  prices 
above  the  minimum  prices  set  by  the 
Government  of  Ulaaine.  See  de  facto 
section  below  and  the  Verification 
Report,  dated  Jtily  25, 1997. 

Based  on  evidence  on  the  record,  we 
find  that  during  the  POI  there  was  no  de 
jure  control  of  export  prices  of  subject 
merchandise.  Moreover,  we  find  that, 
even  though  there  was  de  jure  control  of 
export  prices  for  subject  merchandise 
after  the  initiation  of  our  antidumping 
investigation,  because  the  stated 
purpose  of  these  minimum  prices  was  to 
avoid  dumping  by  Ukrainian  exporters, 
such  measures  do  not.  in  and  of 
themselves,  indicate  that  the 
Government  of  Ukraine  controls  e)q>ort 
activities  of  companies.  Rather,  we  have 


concluded  that,  similar  to  our 
determination  in  Honey,  such 
government  action  is  not  contrary  to  a* 
finding  of  separate  rates,  because  its 
only  purpose  is  to  avoid  diunping 
measures  applied  by  other  countries  and 
because  it  demonstrates  an  effort  on 
behalf  of  the  government  to  comply 
with  international  trading  rules  as  it 
enters  the  world  marketplace. 

The  purpose  of  applymg  one  country- 
wide rate  in  an  NME  context  is  to 
prevent  an  NME  government  from  later 
circumventing  an  antidumping  order  by 
controlling  the  flow  of  subject 
merchandise  through  exporters  which 
have  the  lowest  margin.  Here,  the 
lequirement  of  registration  and  the 
setting  of  floor  prices  do  not 
demonstrate  that  the  government  can 
control  exporters  in  such  a  marmer.  To 
the  contrary,  it  is  evidence  of  the 
government's  good  faith  attempt  to 
monitor  exports  of  certain  goods  to 
ensure  that  such  goods  are  not  traded 
unfairly. 

2.  Absence  of  De  Facto  Control 

Each  respondent  exporter  has 
asserted,  and  we  have  verified,  the 
following:  (1)  each  sets  its  own  export 
prices  subject  to  indicative  prices,  as 
discussed  below;  (2)  each  negotiates 
contracts  without  guidance  from  any 
governmental  bodies;  (3)  each  makes  its 
own  personnel  decisions  with  regard  to 
selection  of  management  through 
elections  by  the  members  of  the 
leasebolding  societies,  and  the  General 
Director  and  his  appointed  Deputies 
have  authority  to  negotiate  ana  enter 
into  contracts  on  behalf  of  the 
enterprise;  and  (4)  each  has  separate 
bank  accounts  and  retains  the  proceeds 
of  its  export  sales  (although  50  percent 
of  foreign  currency  earnings  must  be 
converted  into  Uloainian  currency), 
tises  profits  according  to  its  business 
needs,  and  has  the  authority  to  sell  its 
assets  and  to  obtain  loans.  See 
Verification  Report,  dated  July  25, 1997. 
In  addition,  there  is  no  record  evidence 
indicating  that  company-specific  pricing 
during  the  POI  was  coordinated  among 
exporters. 

Both  Azovstal  and  llyich  stated  that 
prices  are  negotiated  with  their 
customers  and  are  not  subject  to 
apiproval  or  review  by  the  government 
However,  both  companies  also  told  the 
Department's  verifiers  that  prior  to,  and 
during  the  POI  they  were  required  by 
Ukrainian  Customs  officials  to  sell 
subject  merchandise  at  the  minimnm 
price  published  monthly  by  MFERT  for 
all  sales  to  the  U.S.  market.  See 
Verification  Report,  dated  July  25. 1997. 
Thus,  as  discussed  above,  while  there 
was  no  de/ure  control  of  export  prices 


for  subject  merchandise  during  the  POI. 
there  was  de  facto  control  of  such 
pricing  by  the  Government  of  Ukraine. 
Nevertheless,  as  discussed  above,  we  do 
not  find  that  setting  of  minimum  prices 
to  eliminate  dumping  by  exporters 
creates  sufficient  government  control 
over  exporting  activities  to  disqualify 
Azovstal  and  llyich  fit>m  receiving 
separate  rates. 

Furthermore,  at  verification 
additional  information  and 
documentation  was  provided  which 
demonstrates  that  Azovstal  and  llyich 
were  not  controlled  by  the  government, 
but  were  separate  legal  entities  that 
were  in  control  of  their  business 
operations  and  plaiming  during  the  POL 
See  Verification  Report  at  3-6.  For 
example,  during  the  POI.  both 
companies  paid  rent  to  the  Ukraine 
State  Property  Fund,  the  government 
entity  owning  the  steel  plants  leased  by 
both  companies,  and  entered  into 
negotiations  regarding  an  increase  in 
rent  due  to  hyperinflation.  Verification 
Report  at  6.  Additionally,  during  the 
POI.  a  Cabinet  of  Ministers  Decree  was 
issued  which  atiempted  to  merge  the 
two  respondents.  Verification  Report. 
Exhibit  SR-3.  However,  during  that  time 
both  companies  continued  the 
privatization  process  for  state-owned 
companies,  as  was  their  legal  right 
tmder  the  reforms  institutml  by  the 
Government  of  Ukraine,  discussed 
above.  The  merger  did  not  transpire  and 
shortiy  after  the  POI  both  companies 
became  public  joint  stock  companies. 
Verification  Report  at  6. 

Additionally,  when  a  decree  was 
issued  during  the  POI  by  the  Ukraine 
State  Property  Ftmd  appointing  another 
General  Director  in  plAce  of  the  elected 
general  director  of  Azovstal.  the 
company  went  to  the  Ukrainian 
Arbitration  Court  Verification  Report. 
Exhibit  SR-3.  Azovstal  claimed  that  by 
law  the  Ukraine  State  Property  Fund  g 

had  no  authority  to  issue  a  decree  which 
directiy  conflicted  with  legal  reforms 
regarding  a  lease-holding  society's  right 
to  elect  its  own  management.  Id.  As  a 
result,  the  Ukraine  State  Property  Fund 
issued  a  second  decree  voiding  the 
earlier  decree,  and  Azovstal  continues 
to  have  the  same  duly  elected  General 
Director.  Id.  Taken  together,  these 
findings  provide  further  proof  that 
Azovstal  and  llyich  were  not  controlled 
by  the  government  but  were 
independent  during  the  POI. 

Based  on  the  record  evideiace.  we  find 
that  various  legal  reforms  did  provide 
Azovstal  and  Il3rich  the  ability  to  protect 
their  rights  to  autonomy  in  their  day  to 
day  business  operations,  including  their 
exporting  activities.  See  Separate  Rates 
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S4emorandum,  dated  June  3, 1997; 
Verification  Report,  dated  July  25,  1997. 

Consequently,  we  determine  that 
there  is,  legally  and  factually,  absence  of 
governmental  control  of  export 
functions  during  the  POI.  Contrary  to 
Petitioners'  aiguments,  the  Department 
does  not  examine  the  period  after  the 
POI  to  determine  separate  rates. 
However,  we  will  continue  to  closely 
examine  the  effect,  in  fact  and  in  law, 
of  actions  of  the  Government  of  Ukraine 
with  respect  to  any  rdassertion  of 
government  control  over  the  export 
activities  of  these  companies.  However, 
based  on  the  evidence  on  the  record,  we 
have  granted  separate  rates  for  this  final 
determination. 

Ukraine- Wide  Rate 

As  stated  above,  we  have  granted 
separate  rates  for  Azovstal  and  Ilyich. 
However,  all  other  Ukrainian  companies 
will  be  subject  to  the  Ukraine-wide  rate. 

U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  certain  cut-to-length  carbon  steel 
plate  from  Ukraine  is  greater  than  the 
total  quantity  and  value  of  steel  plate 
reported  by  all  Ukrainian  companies 
that  submitted  responses.  Given  this 
discrepancy,  we  conclude  that  not  all 
exporters  of  Ukrainian  certain  cut-to- 
length  carbon  steel  plate  responded  to    . 
our  questionnaire.  Accordingly,  we  are 
applying  a  single  antidumping  deposit 
rate — the  Ukraine-wide  rate — to  all 
exporters  in  Ukraine  (other  than  the  two 
named  as  receiving  separate  rates), 
based  on  our  presumption  that  those 
respondents  who  failed  to  respond 
constitute  a  single  enterprise,  and  are 
under  common  control  by  the  Ukraine 
government.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  from  the  People's 
Republic  of  China.  61  FR  19026  (April 
30.  1996). 

This  Ukraine-wide  antidumping  rate 
is  based  on  adverse  facts  available. 
Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
penon — (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority:  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
imder  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  .  .  .  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title." 


In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  f)arty  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  the  information  drawn  from 
the  petition. 

As  discussed  above,  we  have  treated 
all  Ukrainian  exporters  that  did  not 
qualify  for  a  separate  rate  as  a  single 
enterprise  owned  and  controlled  by  the 
Government  of  Ukraine.  Because  some 
exporters  of  the  single  enterprise  failed 
to  respond  to  the  Department's  requests 
for  information,  the  single  enterprise  is 
considered  to  be  uncooperative.  [See 
Concuirence  Memorandum,  dated 
October  24,  1997,  for  the  list  of 
exporters.)  In  such  situations,  consistent 
with  section  776(b)(1)  of  the  Act,  the 
Department  generally  selects  as  adverse 
total  ^ts  available  the  higher  of  the 
average  of  the  margin  from  the  petition 
or  the  highest  rate  calciilated  for  a 
respondent  in  the  proceeding.  See  also. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Persulfates 
from  the  People's  Republic  of  China.  96 
FR  27222  (May  19. 1997).  In  the  present 
case,  the  average  margin  in  the  petition 
is  higher  than  any  calculated  rate. 
Accordingly,  the  Department  has  based 
the  Ukraine-wide  rate  on  the  average 
petition  rate  of  237.91  percent. 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA),  accompanying  the  URAA  (H. 
Doc.  316.  Vol.  1,  103d  Cong.,  2d  Sess. 
870  (1996)),  clarifies  that  the  petition  is 
"secondary  information"  and  that 
"corroborate"  requires  that  the 
information  relied  upon  have  probative 
value. 

In  accordance  with  section  776(c)  of 
the  Act,  we  corroborated  the  margins  in 
the  petition  to  the  extent  practicable. 
The  information  contained  in  the 
petition  indicates  that  petitioners 
calculated  export  price  based  on:  (1)  the 
import  values  declared  to  the  U.S. 
Customs  Service,  and  (2)  an  average 
export  price  derived  from  actual  U.S. 
selling  prices  kno^vn  to  petitioners.  We 
compared  the  starting  prices  used  by 
petitioners,  less  the  importer  mark-ups, 
to  prices  derived  from  contemporaneous 
U.S.  import  statistics  and  found  that  the 


two  sets  of  prices  were  consistent.  We 
also  compared  the  movement  charges 
used  in  the  petition  with  the  surrogate 
values  used  by  the  Department  in  its 
company-specific  margin  calculations 
and  found  them  to  be  consistent. 

The  information  in  the  petition  with 
respect  to  the  normal  value  (NV)  is 
based  on  factors  of  production  used  by 
the  petitioners  in  the  production  of  steel 
plate.  Petitioners  submitted  usage 
amounts  for  materials,  labor  and  energy, 
adjusted  for  known  differences  in 
production  efficiencies.  To  account  for 
differences  between  the  production 
processes  of  petitioners  and  potential 
respondents.  Petitioners  submitted  three 
cost  models  in  the  pwtition:  (1)  Basic 
Oxygen  Furnace  (BOF)  Cost  Model;  (2) 
Open-Hearth  Furnace  Cost  Model;  and 
(3)  Weighted  Average  Normal  Value  of 
the  BOF  and  Open-Hearth  methods. 

The  margins  in  the  petition,  which 
ranged  from  201.61  to  274.82  percent, 
were  obtained  by  Petitioners  by 
comparing  the  normal  values  to  the 
export  price  developed  from  customs 
values  and  to  export  prices  developed 
from  actual  U.S.  price  quotes.  For  each 
method,  petitioners  submitted  estimated 
dumping  margins  for  the  BOF  method, 
the  open-hearth  method  and  a  weighted- 
average  of  the  two.  See  Corroboration 
Memorandum,  dated  June  3, 1997. 

Comment  2:  Pirated  So/es 

Petitioners  contend  that  certain 
"pirated"  sales  of  steel  plate  produced 
by  Ilyich  should  be  included  in  the 
margin  calculation  because  there  is  a 
strong  likelihood  that  a  large  volume  of 
similar  sales  may  have  ultimately 
entered  the  United  States.  In  addition, 
Petitioners  argue  that  there  is  a  very 
high  likelihood  that  these  sales  have 
gone  unreported  and  the  Department 
should  apply  an  overall  facts  available 
rate  for  Ilyich  because  they  did  not 
properly  respond  to  the  Department's 
questionnaires. 

Ilyich  argues  that  the  Department 
properly  excluded  pirated  sales  from  the 
preliminary  margin  calculations  and 
should  continue  to  do  so  for  the  Raal 
determination.  Ilyich  argues  that  it 
made  these  sales  believing  they  were 
destined  to  third  countries  and  had  no 
knowledge  that  these  sales  were 
ultimately  destined  for  the  United 
States.  Ilyich  argues  that  at  verification 
the  Department  examined  two  of  these 
pirated  sales  and  concluded  that  Ilyich 
had  nof  rior  knowledge  that  the 
shipments  were  to  be  delivered  to  the 
United  States.  Ilyich  further  claims  that 
it  is  the  Department's  practice  not  to 
include  such  sales  in  its  determinations 
under  these  circumstances  and  cited 
several  cases  as  precedent. 
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Department  Position 

We  agree  with  Respondent  It  is  the 
Department's  practice  to  include  as  U.S. 
sales  only  those  sales  known  by  the 
producer/exporter  to  be  destined  for  the 
United  States  at  the  time  of  sale  and 
delivery.  See.  e.g..  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Manganese  Sulfate  from  the  People's 
Republic  of  China.  60  FR  52155,  52158 
(October  5, 1995);  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  Magnesium  and  Alloy 
Magnesium  from  the  Russian 
Federation.  60  FR  16440, 16445  (March 
30. 1995).  Based  on  finding(»  at 
verification,  the  Department  has 
determined  that  these  originally  non- 
U.S.  bound  shipments  were  delivered  to 
the  U.S.  without  prior  knowledge  of 
Il3rich.  ThereCDre,  consistent  with  our 
preliminary  determination  and 
Department  practice,  we  have  not 
included  the  pirated  sales  in  the  final 
margin  calculation  for  Ilyich. 

Comment  3:  Surrogate  Country 
Selection 

Respondents  argue  that  Brazil  is  an 
inappropriate  siurogate  for  Ukraine  for 
several  reasons.  Respondents  state  that, 
because  Ukraine's  economy  has 
undergone  radical  transformations  in 
recent  years,  the  Department  should 
reconsider  its  choice  of  a  surrogate 
country  based  upon  changed  economic 
conditions  and/or  possible  industrial 
incomparability.  Respondents  claim  that 
the  Department  has  shown  its 
willingness  to  reconsider  its  choice  of  a 
surrogate  country  if  a  given  country  is 
no  longer  comparable  and  cite  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China: 
Memorandum  to  David  Binder  from 
David  Mueller,  Office  of  Policy  re:  AD 
Investigation  of  Sebaac  Acid  from  the 
PRC:  Non-market  Economy  Status  and 
Surrogate  Country  Selection  (9/23/93), 
among  othere.  to  support  their 
argument. 

Next,  Respondents  argue  that  it  is  the 
Department's  preference  to  select  the 
country  closest  to  the  NM£  country 
under  investigation  in  terms  of  the  GDP 
^  when  faced  with  multiple  potential 
surrogates  and  cite  several  cases  to 
support  this  position.  For  instance, 
Rrapondents  compare  the  instant  case  to 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Beryllium  Metal  from 
Kazakstan.  62  FR  2648  (June  11, 1997), 
where  the  Department  rejected  Brazil  as 
a  surrogate  because  Brazil's  GDP  was  Car 
in  excess  of  Kazakstan's.  Respondents 
argue  that  the  variance  between    ..   . 
Ukraine's  GDP  and  Brazil's  GDP  ia*^ 
similarly  excessive.  Respondents 


contend  that  Brazil's  Gross  Domestic 
Product  (GDP)  is  now  more  than  double 
that  of  Ukraine  and  the  World  Bank 
classifies  Brazil  within  a  different  tier  of 
countries  than  Ukraine.  Furthermore, 
Respondfflits  claim  that  Brazil's 
industrial  data  is  maintained  via  an 
accounting  system  which  deviates  from 
generally  accepted  accoimting 
principles  because  it  requires  producers 
to  maintain  two  separate  sets  of 
financial  records,  one  to  report 
historical  costs  of  corporate  activities 
and  another  to  report  the  eSacts  of 
inflation  and  currency  fluctuations  on 
those  corporate  costs  and  revenues. 
Respondents  further  argue  that  the 
Department's  use  of  Brazilian  labor  rates 
also  illustrates  the  inappropriateness  of 
using  Brazil  as  a  surrogate.  However,  if 
Brazil  is  chosen  as  a  surrogate. 
Respondents  argue  that  surrogate  prices 
from  other  countries  should  be  used 
where  the  use  of  Brazilian  prices  will 
produce  distorted  results  and  cite 
Certain  Cased  Pencils  from  the  People's 
Republic  of  China,  59  FR  55625  (Nov.  8, 
1994)  {Pencils),  as  precedent. 

Respondents  submit  that  Poland  is  a 
preferable  surrogate  choice  because  it  is 
the  only  country  which  satisfies  both 
statutory  criteria  of  comparable 
economic  development  and  significant 
production  of  Cll,  plate.  Respondents 
argue  that  in  practice  the  Department 
will  change  its  choice  of  surrogate 
whpre  it  finds  a  compelling  reason  to 
make  the  change  and  cite  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Pure  and  Alloy  Magnesium 
from  the  Russian  Federation,  60  FR 
16440  (March  30, 1995)  (Pure 
Magnesium  from  Russia)  and  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Pure  Magnesium  From 
Ukraine.  60  FR  16432  (March  30. 1995) 
[Pure  Magnesium  From  Ukraine). 
Respondents  argue  that  Poland  is  an 
appropriate  surrogate  in  terms  of  the 
similarity  of  its  history  of  economic 
development,  industrial  infrastructure 
and  distribution  of  labor  and 
production.  In  addition,  Respondents 
submit  that  the  quality  of  data  publicly 
available  frtim  Polish  companies 
compares  to  that  of  Brazil. 

Petitioners  counter  that  there  is  no 
basis  nor  compelling  reason  for 
changing  surrogate  countries  in  the  final 
determination  and  further  emphasize 
that  the  cases  Respondents  cite,  Pure 
Magnesium  from  Russia  and  Pure 
Magnesium  from  Ukraine,  did  not 
affirmatively  state  that  the  Department 
MTill  change  surrogate  countries  where 
"compellhog  reasons"  exist  The 
Department  did  not  change  surrogate 
cotintries  in  either  case. 


Furthermore,  Petitioners  argue  that 
Brazil  is  comparable  to  Ukraine  in  terms 
of  economic  development,  as  recognized 
in  this  case  and  in  other  cases  involving 
Ukraine.  Petitioners  claim  that  the 
World  Bank's  classification  for  Ukraine 
is  preliminary  and  moreover,  that  this 
category  contains  countries  whose  per 
capita  GNPs  vary  widely,  including 
some  that  differ  more  widely  from 
Ukraine's  GNP  than  does  Brazil's. 
Fiuthermore,  Petitioners  add  that  when 
the  Department  issued  its  surrogate 
country  selection  memorandiun,  it  was 
aware  of  the  GNP  levels  of  Brazil, 
Poland,  and  Ukraine  and  stated  that  all 
countries  are  equally  comparable  to 
Ukraine  in  terms  of  economic 
development  Petitioners  argue  that 
even  if  Poland's  GNP  is  closer,  the 
Department  has  already  determined  that 
any  such  difference  is  insignificant. 
Petitioners  aigue  that  per  capita  GNP  is 
only  one  of  several  measures  the 
Department  considers  in  determining 
the  most  appropriate  surrogate  coimtry 
and  cite  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Tapei€d 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  from 
Romania.  62  FR  31075  (June  6,  1997). 
Petitioners  further  argue  that  Poland's 
rate  of  per  capita  GNP  growth  was 
positive,  while  that  of  both  Brazil  and 
Ukraine  was  negative.  Additionally,  the 
purchasing  power  parity  GNP  for  Brazil 
and  Poland  are  virtually  the  same. 
Moreover,  citing  Technoimportexport  v. 
United  States.  15  OT  250,  255,  766  F. 
Supp  1169, 1175(1991) 
[Technoimportexport),  Petitioners  argue 
that  the  Department  does  not  have  to 
choose  the  most  comparable  surrogate 
country  and  cite  petitioners  claim  that 
Brazil  also  satisfies  the  Department's 
other  criteria  for  selection  of  a  surrogate 
country. 

For  example.  Petitioners  contend. 
Brazil  is  a  significant  producer  of 
subject  merchandise  and  there  is  a 
wealth  of  publicly  available  infonnatioa 
on  factor  prices  in  Brazil.  Furthermore, 
Petitioners  claim  that  use  of  Brazil  as 
the  surrogate  country  will  not  produce 
aberrational  results  in  this  investigation 
and  argue  that  in  the  case  cited  by 
Respondents,  Pencils,  the  Department 
rejected  certain  surrogate  data  because  it 
pertained  to  a  type  of  material  not  used 
to  produce  the  subject  merchandise. 
Moreover,  Petitioners  claim  that  the 
alleged  inconsistencies  between 
Bra^lian  accounting  methods  and 
GAAP  are  not  sufficient  grounds  to 
deem  financial  ratios  aberrational  since 
the  Department  has  extensive 
experience  dealing  with  Brazilian 
financial  statements. 
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Petitionere  argue  that  the  Department 
has  obtained  reliable  Brazilian  surrogate 
values  for  virtually  all  {actors  of 
production  and  sb'ess  that  the  record 
does  not  contain  complete  surrogate 
values  for  Poland.  Moreover,  Petitioners 
argue  that  the  data  available  for  Poland 
is  of  lesser  quality.  For  example. 
Petitioners  claim  that  the  format  used  in 
the  Polish  financial  statements  renders 
them  virtually  impossible  to  use  for 
purposes  of  c^culating  surrogate 
finaincial  ratios.  Petitioners  therefbie 
argue  that  Poland  does  not  satisfy  the 
inftirmation-availabiUty  criterion  that 
the  Department  uses  to  assess  the 
appropriateness  of  a  potential  surrogate 

country. 

Finally,  Petitioners  argue  that  the 
Department  should  rely  only  on  Brazil 
for  all  surrogate  values  in  the  final 
determination  based  on  its  preference 
for  using  only  one  surrogate  country. 

Department  Position 

We  agree  with  Petitioners  and  have 
continued  to  use  Brazil  as  the  surrogate 
couatry  in  the  final  determination. 
Section  773(c)(4)  of  the  Act  requires  the 
Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  are  at  a  level 
of  economic  development  comp>arable  to 
that  of  the  NM£  and  (2)  are  significant 
producers  of  compareble  merchandise. 
As  discussed  in  the  preliminary 
determination,  Brazil  is  at  a  level  of 
economic  development  comparable  to 
Ukraine  in  terms  of  per-capita  GNP 
levels  and  distribution  of  the  labor  force 
in  the  varying  sectors  of  the  economy. 
Furthermore,  Petitioners  are  correct  in 
stating  that  even  if  Poland's  GDP  is 
closer  to  that  of  Ukraine's  than  is 
Brazil's,  per  capita  GNP  is  only  one  of 
the  measxires  that  the  Department 
considers  in  determining  the  most 
appropriate  surrogate  country. 
Furthermore,  Brazil  is  a  significant 
producer  of  comparable  merchandise. 
Thus,  Brazil  fulfills  both  statutory 
criteria  and  qualifies  as  an  acceptable 
surrogate  for  Ukraine  under  section 
773(c)(4)  of  the  Act  See  also  the  January 
27, 1997  memorandum  from  the  Office 
of  Policy  discussing  our  selection  of 
surrogate  countries  for  Ukraine  {Policy 
Memo). 

Congress  provided  the  Departmrait 
with  broad  discretion  in  selecting 
surrogate  countries  in  ^4M£  cases.  See 
19  U.S.C.  773(cKlHB)  (valuation  of 
fectors  of  production  shall  be  based  on 
the  best  available  information  from  a 
market  economy  country(s)  considered 
to  be  appropriate);  see  also,  Lasko 
Metals  V.  United  States.  43  F3d.  1442. 
1443  n.3  (Fed.  Cir.  1994).  As  stated 


above.  Brazil  qualifies  as  an  appropriate 
surrogate  because  it  satisfies  the 
statutory  criteria  listed.  Furthermore,  we 
were  able  to  obtain  publicly  available 
contemporaneous  iiiformation  on  all 
factor  inputs  required.  Thus,  the 
selection  of  Brazil  also  achieves  the 
Department's  goals  of  providing 
transparency  and  reasonable  accuracy  in 
valuing  factors.  Moreover,  our  choice  of 
Brazil  provides  predictability  for 
Ukrainian  exporters  as  the  Department 
has  used  Brazil  as  a  surrogate  for 
Ukraine  in  past  antidumping 
proceedings.  See  Initiation  of 
Antidumping  Duty  Investigation:  Pare 
and  Alloy  Magnesium  for  the  people's 
Republic  ofdhina,  the  Russian 
Federation,  and  Ukraine.  80  FR  21748 
(April  26,  1994). 

While  we  have  used  surrogate  prices 
for  selected  surrogate  values  from 
countries  other  than  the  selected 
siuTogate  country  in  previous  cases,  to 
the  extent  possible  it  is  the 
Department's  preference  and  practice  to 
rely  on  information  from  the  first  choice 
surrogate  country  to  value  all  factors  for 
which  such  information  is  available.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China.  57  FR  21058 
(May  18,  1992). 

Tnus,  because  acceptable  public 
information  from  Brazil  is  available  for 
all  material  input  factors,  it  is 
unnecessary  for  us  to  use  data  from  * 
other  countries.  Therefore,  the 
Department  has  continued  to  use  only 
Brazil  as  the  most  appropriate  surrogate 
country  for  purposes  of  this  final 
determination.  See  generally.  Policy 
Memo. 

Comment  4:  Cothmissions 

Azovstal  argues  that  commissions 
were  properly  secluded  from  its 
database  because  the  company  receiving 
commissions  was  not  an  affiliated 
reseller  in  the  United  States.  Azovstal 
further  argues  that,  because  the  payment 
of  a  commission  on  a  U.S.  sale  in  a  non- 
market  economy  (NMK)  investigation  is 
not  offset  by  direct  selling  expenses  on 
home  market  sales,  the  Department 
ignores  home  market  sales  and  relies 
solely  on  surrogate  SG&A  expenses  in 
calculating  normal  value.  Azovstal  cites 
several  cases  where  the  Department  has 
rejected  similar  adjustments  in  prior 
NfME  proceedings,  including  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Coumarin  from  the  People's 
Republic  of  China,  59  FR  66895 
(December  28, 1994);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Sparklers  from  the  People's 
Republic  of  China,  56  FR  20588  (May  6. 


1991);  and  Final  Notice  of  Sales  at  Less 
than  Fair  Value:  Pure  Magnesium  from 
Ukraine.  60  FR  16432  (March  30. 1995). 

Petitioners  argue  that,  because  these 
commissions  have  been  verified  and 
there  is  no  evidence  to  indicate  that  the 
rate  of  the  commission  was  other  than 
arm's  length,  the  Department  must 
deduct  these  commissions  from  U.S. 
price  piusuant  to  19  CFR  section 
353.41(e)(1).  Furthermore,  Petitioners 
claim  that  the  cases  cited  by  Azovstal  do 
not  support  its  argument  and  that  in  this 
case,  the  commissions  paid  to  AST, 
Avostal's  reseller  in  Lx>ndon,  have  not 
been  taken  into  account  in  the  U.S.  or 
the  foreign  market  price. 

Department  Position 

In  accordance  with  section 
772(d)(1)(A),  in  CEP  circumstances,  the 
Department's  normal  practice  is  to 
deduct  commissions  from  U.S.  sales 
price  as  direct  selling  expenses  if  the 
commissions  were  incurred  when 
making  the  sale  to  the  United  States. 
See.  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 
Bicycles  from  the  People's  Republic  of 
China.  61  FR  19026  (April  30. 1996).  In 
the  present  case,  we  do  not  have  CEP 
sales  and  have  not  deducted 
commissions  in  calculating  EP.  Azovstal 
did  not  incur  any  commissions  direcUy 
on  U.S.  sales,  as  all  sales  were  made 
through  trading  companies  not  located 
in  the  United  States,  which  incurred  the 
selling  expenses  associated  with  the 
individual  transactions.  Therefore,  we 
have  continued  to  utilize  the 
methodology  from  our  preliminary 
determination  and  have  not  adjusted  fot 
commission  expenses  on  U.S.  sales  for 
this  final  determination. 

Comment  5:  Movement  Charges 

Petitioners  argue  that  the  Department 
should  use  facts  available  to  determine 
the  surrogate  value  of  movement  and 
storage  charges  incinred  but  not 
reported  by  both  respondents. 
Petitioners  argue  that  Azovstal  had 
unreported  movement  charges  for  which 
there  are  no  surrogate  values  on  the 
record  and  that  Ilyich  did  not  report  the 
costs  for  storage  for  which  there  are  also  ^ 
no  surrogate  values  on  the  record. 
Therefore,  the  Department  should  apply 
facts  available. 

Azovstal  claims  that  it  reported  the 
appropriate  movement  charges  in  its 
April  11, 1997  and  August  22, 1997, 
responses  as  requested  by  the 
Department.  In  regards  to  Petitioners 
allegations  regarding  storage  charges. 
Azovstal  and  Ilyich  argue  that  these 
charges  are  not  movement  expenses  but 
are  direct  selling  expenses.  Respondents 
cite  the  Department's  Antidumping 


Manual  which  indicates  that  expenses 
are  directly  related  to  the  sales  under 
consideration  and  assert  that  it  is  the 
Department's  practice  to  make  a 
circumstance  of  sale  adjustment  for 
such  expenses.  Moreover,  both  Azovstal 
and  Ilyich  claim  that  the  Department 
does  not  make  these  adjustments  in 
NME  cases  because  there  is  no  oCbet  for 
home  market  sales.  Both  Respondents 
argue  that  consistent  with  this 
methodology,  the  Department  did  not 
even  include  a  field  for  warehousing  or 
storage  in  its  U.S.  Sales  file.  Under  the 
circumstances.  Azovstal  argues  that  the 
Department  shoiUd  use  its  reported 
charges  rather  than  {acts  available. 
Therefore,  both  Azovstal  and  Ilyich 
argue  that  the  Dep>artment  should  make 
no  adjustments  for  storage  charges  for 
either  Company. 

Department's  Position 

Pursuant  lo  sectira  773(«XB),  the 
Department  adjusts  noraial  value  for 
movement  expenses  vrhich  are  incident 
to  bringiBg  the  subject  merchandise  in 
condition  packed  ready  for  shipment  to 
the  United  States.  We  verified  that 
Respondents  reported  movement 
expenses  to  our  satisfaction.  Moreover, 
the  surrogate  value  that  we  applied  in 
our  preliminary  determination  included 
all  movement  and  handling  charges  to 
ship  subject  merchandise  from  the 
factory  to  the  port,  wfaicb  also  takes  into 
account  storage/warehousing  expenses. 
Therefore,  any  additional  deductions  for 
movement  expenses  would,  in  effect, 
result  in  double-counting. 

Additionally,  we  agree  with 
Respondents'  claim  that  the  Department 
does  not  adjust  EP  sales  for  warehousing 
expenses  under  section  772(cK2XA).  In 
an  NME  case,  it  is  the  Department's 
policy  to  not  deduct  warehousing 
expenses  from  EP  because  there  is  no 
comparable  adjustment  on  the  home 
market  side. 

Comment  6:  Packing  Expenset 

Petitioners  argue  that,  because  there  is 
no  evidence  to  suggest  that  the  prices  on 
Respondents'  sales  invoices  do  not 
include  packing  Costs,  the  Department 
incorrectly  added  packing  expenses  to 
Respondents'  reported  U.S.  prices  for 
purposes  of  the  preliminary 
determination. 

Respondents  did  not  comment  on  ^hi« 
issue.    '  ' 

Department  Position 

We  agree  with  Petitioners.  We 
incorrectly  added  packing  expenses  to 
export  price  in  the  prelimiiuuy 
determination.  Accordingly,  for  the  fijial 
determination  we  have  adjtisted  for 


packing  expenses  in  the  calculation  of 
normal  value. 

Comment  7:  Factory  Overhead.  SG&A, 
and  Profit 

Petitioners  claim  that  the 
Department's  preliminary  results  did 
not  include  all  factory  overhead  costs 
and  that  a  dimiping  margin  cannot 
accurately  be  calculated  without  the 
inclusion  of  non-depreciation  overhead 
costs.  Although  Petitioners  have  been 
unable  to  find  publicly  available 
information  in  Brazil,  they  provided  one 
integrated  Korean  steel  producer's 
public  financial  statement  (Pohang  Iron 
h  Steel  Co.,  Ltd.  ("POSCO"))  which 
provided  a  detailed  list  of  the  types  of 
non-depreciation  expenses  incurred  as 
manufacturing  costs.  Petitioners  urge 
the  Department  to  eidier  use  the 
percentages  bom  POSCO's  fJimnriaT 
statement  as  facts  available  to 
approximate  the  proper  amount  of 
factory  overhead  costs,  or  use  the 
Department's  resources  to  find 
additional  information  cm  the  surrogate 
value. 

Respondents  argue  that  Petitionen' 
claim  that  surrogate  value  information 
from  Brazil  on  factory  overhead  must  be 
adjusted  based  upon  the  experience  of 
a  Korean  steel  producer  underscores  the 
flawed  nature  of  this  information  and  of 
the  surrogate  value  information  from 
Brazil  for  SGftA  and  profit.  Respondents 
argue  that  the  Deparbnent  should  reject 
information  from  Brazil,  because  it  is 
insufficient  and  use  information  from 
Poland  in  calculating  normal  value. 

Respondents  fiirther  argue  that  if  the 
Department  should  continue  to  use 
Brazil  as  the  siurogate,  it  should 
recalculate  the  surrogate  overhead, 
SGftA.  and  profit  rates  in  accordance 
with  generally  accepted  accounting 
principles  as  the  Department  did  in 
Titaruum  Sponge  from  the  Russian 
Federation,  61  FR  3938  Quly  29. 1996) 
{Titanium  Sponge)  (see  below). 
Furthermore.  Respondents  argue  that 
the  Department  was  incorrect  to  use 
data  from  the  Brazilian  steel  producers' 
financial  statements  that  was  for  the 
POI.  Respondents  argue  that,  consistent 
with  its  prior  {Mactice,  the  Department 
should  use  fiiiiBncial  data 
contemporaneous  with  the  POI  and 
assert  that  the  use  of  a  "constant  of 
currency"  accounting  system  is 
inappropriate  now  that  Brazil's  inflation 
rate  is  only  at  18  percent.  Respondents 
provided  the  1996  public  financial 
statements  of  two  Brazilian  companies 
and  provided  recalculated  ratios  for 
oveibead.  SG&A,  and  profit 

Respondents  argue  tnat  in  Titanium 
Sponge  from  the  Russian  Federation.  61 
FR  3938  Quly  29. 1996)  {Titanium 


Sponge),  the  Department  used  only  the 
line  item  expenses  which  corresponded 
directly  to  the  factor  values  which  were 
calculated.  Respondents  argue  that  the 
Department  should  make  adjustments  to 
the  reported  net  income  data  and  further 
asserts  that,  when  calculating  the  SG&A 
factor  the  Department  incorrecUy 
included  profit  sharing  expenses. 
Respondents  state  that  profit  sharing 
expenses  do  not  represent  actual 
expenses  incurred  by  the  companies  but 
reflect  the  value  of  profits  shared  with 
employees  and  management,  dividend 
distributions  to  employees,  and  anmni) 
taxes  on  net  income. 

Petitioners  rebut  by  stating  that  the 
Polish  financial  statements  are 
substantially  less  reliable  than  the 
Brazilian  financial  statements. 
Petitioners  claim  that,  because  the 
Polish  financial  statements  fail  to 
separately  account  for  costs  of  sales  and 
SG&A  costs,  any  ratios  calculated  from 
the  financial  statements  would  be 
distorted.  Also,  Petitioners  state  that  one 
of  the  Polish  financial  statements 
contains  no  specific  information  on 
factory  overhead  costs.  Petitioners 
additionally  argue  that  the  Department's 
preliminary  calculations  are  consistent 
with  Brazilian  GAAP  and  the 
Department's  normal  methodology  for 
calculating  costs.  The  Petitioners 
maintain  diat.  while  the  methodology 
used  in  Titanium  Sponge  was  required 
by  the  insignificance  of  the  operating 
costs  in  that  case,  in  this  case,  the  other 
general  expenses  are  not  insignificant 
and  were  properly  included  in  the 
calculated  ratios.  Petitioners  argue  that 
it  is  the  Department's  practice  to 
include  all  non-extraordinary  cost  itons 
in  its  calcufations.  Thus,  Petitioners 
argue  because  SG&A  normally  includes 
other  costs  like  non-operating  costs,  the 
Department  should  disregard 
Resp>ondents'  claim  that  only  those 
items  nominally  identified  as  SGftA 
should  be  included.  Petitioners  furthn 
argue  that  the  Department  appropriately 
included  social  contributions  and  profit 
sharing  costs  in  its  SG&A  calculation. 
Petitioners  additionally  assert  that 
constant  currency  financial  statements 
provide  the  most  reasonable  measure  of 
the  overhead.  SG&A.  and  profit  ratios 
because  it  is  the  Department's 
preference  to  base  its  calculations  on 
such  statements  and  because  the  ratios 
would  be  calculated  on  values  that  are 
on  the  same  basis.  Petitioners  argue  that 
the  Department  should  use  the  1996 
financial  statements  of  CSN  previously 
submitted  by  Petitioners. 

Finally,  Petitioners  argue  that,  if  the 
Department  does  use  the  financial 
statements  prepared  under  the  corporate 
legisfative  method  of  accounting  or 
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historical  cost  method,  it  should  revise 
the  calculations  submitted  by 
Respondents.  Petitioners  argue  that 
Respondents  have  understated  the 
SG&A  costs  by  excluding  certain  non- 
operating  costs  and  have  artificially 
reduced  net  income  by  ignoring  income 
actually  earned  by  the  companies  while 
at  the  same  time  failing  to  account  for 
the  increase  in  net  income  that  results 
from  not  taking  certain  expenses  into 
account. 

Department  Position 

We  disagree  with  Petitioners' 
suggestion  to  use  the  data  from  a  Korean 
steel  producer's  financial  statement  to 
calculate  factory  overhead  and  we  also 
disagree  with  Respondents'  suggestion 
to  use  Polish  data.  It  is  the  Department's 
practice  to  only  use  data  from  those 
countries  listed  as  potential  surrogates 
identified  in  the  Policy  Memo  [see  cases 
cited  above.)  Korea  was  never  identified 
as  a  potential  surrogate  for  the 
Ukrainian  economy.  Although  Poland 
was  identified  as  a  potential  surrogate, 
it  is  the  Department's  prefarence  to  use 
a  single  surrogate  country  as  the  source 
of  data  in  a  NME  investigation  unless 
such  value  is  aberratioiud  or  otherwise 
inappropriate.  See  Comment  3. 
Therefore,  the  Department  will  continue 
to  use  Brazilian  data  for  the  final 
determination. 

We  agree  with  Respondents  that  the 
Department  should  use  the  financial 
data  of  producers  in  the  surrogate 
country  which  are  contemporaneous 
with  the  POl,  and  we  have  done  so  for 
this  final  determination.  In  general,  the 
Department  will  not  seek  information 
from  particiilar  producers  in  the 
surrogate  country  to  value  material 
inputs  or  electricity.  The  exception  to 
this  rule  is  for  overhead,  SG&A,  and 
profit.  For  these  categories  of  costs,  the 
Department  will  seek  product-specific 
information  from  producers  in  the 
surrogate  country,  where  possible.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Melamine 
Institutional  Dinnerware  Products  from 
the  People's  Republic  of  China.  62  FR 
1708  (January  13,  1997).  Based  on  the 
submitted  information  and  the 
Department's  own  research,  we  agree 
with  Respondents  that  the  financial  data 
from  the  1996  income  statements  of  the 
two  Brazilian  steel  companies  we  used 
in  the  preliminary  determination,  CST 
and  Usiminas.  are  the  most  appropriate 
surrogate  information  available  to 
calculate  the  percentages  for  overhead. 
SG&A,  and  profit  for  our  final 
determination.  In  the  preliminary 
determination  the  Department 
dslermined  that  both  CST  and  Usiminas 
were  significant  producers  of 


merchandise  similar  to  that  under 
investigation  and  both  had  public 
financial  statements  available  for  the 
Department's  calculations. 

When  using  Brazil  as  a  surrogate 
country  in  the  past,  including  in  our 
preliminary  determination,  the 
Department  used  constant  currency 
financial  statements  because  they  adjust 
costs  for  the  effects  of  inflation.  Brazil, 
in  the  past,  has  experienced  significant 
inflation  and  significant  changes  in  the 
value  of  its  currency.  However,  in  1996, 
the  Brazilian  economy  was  no  longer  in 
a  state  of  hyperinflation  as  its  inflation 
rate  dropped  to  18  percent  and  its 
currency  stabilized.  In  non- 
hyperiniflation  situations,  it  is  the 
Department's  practice  to  calculate  ratios 
based  upon  historical  cost  financial 
statements.  See  generally,  SAA  at  164. 
The  corporate  legislative  method  of 
accounting  is  the  primary  source  for 
GAAP  in  Brazil.  "Hierefore,  we  have 
used  the  1996  income  statements  of  CST 
and  Usiminas,  prepared  under  the 
corporate  legislative  method  of 
accounting  in  our  final  determination. 

In  contrast  to  our  preliminary 
determination,  for  this  final 
determination,  in  order  to  ensure  that 
all  costs  are  properly  accounted  for,  we 
revised  the  overhead  ratio  to  include 
employee  profit  sharing  in  accordance 
with  our  practice.  Despite  the  manner  in 
which  labor  costs  are  packaged  (i.e., 
either  through  straight  salary,  profit 
sharing,  etc.),  total  labor  costs  remain 
the  same  to  the  employer.  This  includes 
all  profit  sharing  expenses.  See 
Porcelain-on-Steel  Ckxtkware  from 
Mexico:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  25908  (May  12,  1997). 
where  the  I>epartment  determined  that 
profit  sharing  expenses  relate  to  the 
compensation  of  direct  labor.  Labor  is 
captured  in  the  cost  of  manufacturing 
which  is  part  of  the  cost  of  sales.  Thus, 
we  have  included  profit  sharing  in 
overhead.  However,  if  a  company  broke 
out  profit  sharing  between  employees 
and  management,  as  CST  has  done,  we 
included  management  profit  sharing  in 
the  SG&A  calculation  and  employee 
profit  sharing  in  the  overhead 
calculation.  See  Final  Determination 
Calculation  Memorandum,  dated 
October  24, 1997. 

Consistent  with  prior  Department 
practice,  we  have  continued  to  include 
social  contributions  in  SG&A  for  the 
final  determination.  See  Final 
Determination  Calculation 
Memorandum,  dated  October  24, 1997. 
See  also.  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations:  Certain  Hot-Rolled 


Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products. 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Brazil. 
58  FR  7080  (February  4. 1993). 

Comment  8:  Usage  Factors 

In  the  preliminary  determination,  the 
Petitioners  argue  that  the  Department 
did  not  calculate  the  dumping  margin 
for  all  of  Respondents'  U.S.  sedes. 
Petitioners  argue  that  the  Department's 
inability  to  calculate  dxmiping  margins 
results  directiy  from  Respondents' 
failure  to  provide  the  factor  usage  data 
required  to  determine  normal  value  and 
that,  as  a  result,  the  Department  should 
use  adverse  facts  available  to  determine 
the  diunping  margins  for  all  U.S.  sales 
for  which  Respondents  failed  to  provide 
the  usage  factor  information. 

Respondents  argue  that  the 
Department  should  not  use  adverse  facts 
available  to  determine  dimiping  margins 
for  any  U.S.  sales  by  Azovstal  and  Ilyich 
because  the  absence  of  normal  value 
matches  for  these  sales  was  not  due  to 
the  companies'  failure  to  report  factor 
usage  for  those  sales.  Rather,  it  was  the 
result  of  typographical  errors  which 
resulted  in  incorrect  CONNUMU 
designations.  Respondents  argue  that 
factor  usage  was  provided  by  both 
companies  for  all  sales  and  should  be 
used  to  determine  dumping  margins. 
Azovstal  argues  that  its  missing  matches 
were  the  result  of  a  typo^phical  error 
in  the  field  "PLCHECK"  and  an  error  in 
the  related  portion  of  the  CONNUMU 
which  described  the  product  as  such. 
Azovstal  argues  that  for  all  of  Azovstal's 
products,  the  field  "PLCHECK"  should 
be  categorized  the  same  way  because 
Azovstal  only  prodiu:e8  merchandise 
with  that  characteristic.  Azovstal  claims 
that  a  review  of  those  CONNUMUs 
described  by  Petitioners  as  not  having 
matching  normal  values  in  relation  to 
other  CONNUMUs  in  Azovstal's  U.S. 
Sale  Listing  and  Azovstal's  Section  D 
computer  response  clearly  shows  that 
the  absence  of  corresponding  factor 
usages  for  the  CONNUMUs  in  question 
is  t^  result  of  an  inadvertent  error. 

Ilyich  argues  Uiat  its  two  CONNUMUs 
without  corresponding  factor  usages  are 
for  products  identical  to  those  listed 
under  two  other  CONNUMUs.  Ilyich 
argues  that  when  preparing  its  Section 
C  Response  it  inadvertentiy  used  two 
CONNUMUs  for  the  same  products  in 
two  instances.  Ilyich  argues  that,  as 
such,  there  is  no  need  to  use  facts 
available.  Rather,  the  Department  has  all 
necessary  data  and  should  treat  each 
pair  of  corresponding  CONNUMUs  as  a 
single  CONNUMU. 
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Department  Position 

Petitioners  are  correct  that  we  did  not 
calculate  the  dumping  margin  for  all 
U.S.  sales  because  of  the  atwence  of 
some  normal  value  matches,  as 
described  above.  However,  while  the 
Department  is  always  concerned  with 
such  discrepancies,  we  did  not  identify 
any  attempt  by  Respondents  to  mislead 
the  Department  or  to  distort  information 
on  the  record,  nor  does  the  record 
indicate  that  Respondents  were 
uncooperative.  Rather,  the  record 
indicates  that,  while  the  Respondents 
inadvertentiy  misreported  their 
CONNUM  listings,  they  nevertheless 
complied  with  all  Department  requests 
to  the  best  of  their  ability  under  the 
circumstances.  Therefore,  we  have 
determined  that  such  inadvertent  errors 
do  not  warrant  an  overall  application  of 
adverse  facts  available.  Accordingly,  for 
this  final  determination  we  have 
corrected  all  such  errors  using  an 
overall  average  of  the  final  dumping 
margins  for  each  Respondent's  U.S. 
sales.  The  details  of  diese  errors  and 
.  steps  vm  have  taken  to  correct  them  are 
set  forth  in  the  Final  Determination 
Calculation  Memorandum,  dated 
October  24. 1997.  See  also.  Concurrence 
Memorandum,  dated  October  24. 1997. 

Comment  9:  Surrogate  Value  for  Labor 

Respondents  argue  that  the 
Department's  cakmlation  of  a  surrogate 
value  for  labor  illustrates  the  distorted 
effects  which  result  from  using  Brazil  as 
a  surrogate  for  Ukraine.  Respondents 
aigue  that  the  Department's  BISNIS 
report  indicates  that  Ukraine's  hourly 
labor  rate  is  less  than  $1.00.  Therefore. 
Respcmdents  argue.  Poland  is  a 
preferable  surrogate  because,  when 
compared  to  Brazil  it  is  more 
comparable  in  toms  of  its  labor  rates. 
Fuithennore,  Respondents  claim  that 
Poland  Is  also  more  comparable  to 
Ukraine  in  tmms  of  the  makeup  of  its 
workforce  and  the  percentage  of  the 
workforce  engaged  in  industrial  ac^vfty. 

Petitionan  aigue  that  Respondenls  an 
comparing  genoal  employment  data  for 
Ukr^ae  to  inadmissible  new 
information  regarding  Poland. 
Petitionos  furdier  aigue  that  even  if  the 
Polish  infarmaticm  was  admissiUe.  it 
does  not  support  Respondents' 
challenge  to  the  use  of  Brazil  as  a 
surrogate  country  because  the 
information  does  not  provide  surrogate 
values  related  to  labor  costs  for  maUng 
steel  or  the  costs  of  providing  housing 
for  workers. 

Department  Position 

As  discussed  in  Comment  3.  we  have 
determined  that  Brazil  is  the 


appropriate  surrogate  coimtry  for  this 
investigation.  Furtiiermore.  the 
Department  has  determined,  that 
Brazilian  wage  rates  are  not  aberrational 
but  provide  a  reasonable  surrogate  value 
for  the  cost  of  labor  for  producing  steel 
and  thus,  do  not  warrant  an  attempt  to 
find  more  comparable  values.  Therefore, 
we  have  continued  to  use  the  same  labor 
calculation  used  in  the  preliminary 
determination  in  the  filial 
determination. 

Comment  10:  Labor  Usage  Rates 

Petitionera  argue  that,  because  the 
Department  examined  Azovstal's 
reported  labor  usage  rates  at  verification 
and  determined  that  they  were 
inaccurate,  the  Department  should 
revise  Azovstal's  reported  labor  usage 
rates  to  reflect  its  verification  findings. 

Respondents  did  not  comment  on  this 
issue. 

Department  Position 

We  agree  with  Petitionera.  We  verified 
the  correct  labor  rates  and  have 
incorporated  those  fiigures  for  the 
purpose  of  our  final  determination. 

Comment  11:  Siliconmanganese  Slag 

Respondents  claim  that  slag  is  a  by- 
product that  has  relatively  Utile  value  in 
relation  to  die  primary  product 
produced,  with  the  slag's  market  value 
depending  on  its  use.  Respondents 
argue  that  the  Department  should  not 
value  siliconmanganese  slag  using  the 
full  value  of  fiBrroalloys  since  to  do  so 
would  produce  an  aberrational  surrogate 
factor  that  is  far  greater  in  value  than  the 
slag  at  issue.  Respondents  aigue  that 
siliconmanganese  slag  is  a  substitute  for 
manganese  ore  and  is  valued  in  the 
muket  based  on  its  manganese  content. 
Respondents  assert  that  the  proper 
valuation  for  Ukrainian 
siliconmanganese  slag  is  a  percentage  of 
the  surrogate  value  of  manganese  ore. 
ratha  than  100  percent  of  the  value  of 
fenoalloys. 

Petitionera  aigue  diat  die  value  of 
silioonmanganeae  should  be  based  on 
the  value  of  fanroaUeys  because 
Respondents  claim  that  the  input  is 
used  only  as  a  substitute  for  manganese 
ore  is  unsupported.  Furthermore, 
Petitionen  argue  that  the  figures  quoted 
by  Responcknts  regarding  the  alleged 
percentage  of  manganese  content  in 
siliconmanganese  slag  and  the  alleged 
value  of  siliconmanganese  as  a 
peii»ntage  of  manganese  ore  are  based 
on  an^unverified.  untimely  submitted 
letter.  However,  Petititmen  aigue  that  if 
the  Department  does  decide  to  use  the 
information  provided  by  Respondents, 
as  facts  available,  the  value  of 
giliconmanganese  slag  should  be 


calculated  at  a  higher  percentage  of  the 
value  of  manganese  ore. 

Department  Position 

We  agree  vtrith  Respondents  in  part. 
Based  on  the  Department's  knowledge 
of  the  steel  production  process  and 
independent  research  (including  IS 
Encyclopedia  of  Chemical  Technology 
(4th  Ed.  1995)  at  963-980  and  Velichko, 
et  al.,  1  Stal'  (1993),  a  Ukrainian  article 
which  explains  the  typical  composition 
of  siliconmanganese  for  a  specific 
Ukrainian  plant),  we  have  determined 
that  the  chemical  makeup  of 
siliconmanganese  is  primarily 
manganese.  Therefore,  we  have  valued 
siliconmanganese  slag  at  100  percent 
the  value  of  manganese  ore. 

Comment  12:  Limestone,  Dolomite 

Respondents  claim  that  the 
Department  should  not  value  limestone 
and  dolomite  besed  upon  the  fiill  value 
of  lime.  Respondents  aigue  that,  not 
only  is  limestone  probably  the  least 
expensive  of  all  raw  materials  used  in 
the  industiy,  but.  based  on  information 
from  the  U.S.  Geological  Survey,  in  the 
United  States  limestone  and  dolomite 
are  valued  at  8.39  percent  and  8.68 
percent  of  lime,  respectively. 
Respondents  claim  that  the  Department 
should,  therefore,  value  limestone  and 
dolomite  using  the  Survey's 
percentages. 

Petitioners  argue  that  the 
Departmmit's  valuation  of  limestone  and 
dolomite  is  correct  Petitioners  claim 
that  a  single  value  was  applied  to  both 
products  as  information  available 
because  Respondents  failed  to  provide 
separate  information  on  each  factor. 
Petitionos  claim  that  Respondents  are 
now  attempting  to  file  new  information 
which  is  untimely,  and  assert  that,  even 
if  this  infonnation  were  admissible,  it  is 
unusable  because  the  alleged  values  are 
baaed  on  U.S.  statistics.  Petitioners 
further  aigue  that  nothing  in  the  record 
supports  Respondents'  implication  that 
the  relative  value  of  lime  to  limestone 
in  the  United  States  is  equivalent  to  that 
in  Bnal  and  that  there  is  bo 
information  regarding  the  value  of 
dolomite  to  limestone  in  any  country. 

Department  Position 

We  agree  with  Petitionen.  Moreover, 
the  Departmmt's  research  indicates  that 
both  Hmestone  and  dolomite  ate 
equivalent  to  lime.  See  Making,  Shaping 
and  Treating  of  Steel  (lOth  ed.  1965). 
We  have,  therefore,  continued  to  value 
limestone  and  dolomite  at  the  full  value 
of  lime  for  the  final  determination. 
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Comment  13:  Wood 

Respondents  claim  that  the  wood  it 
utilizes  in  packing/loading  was  verified 
through  invoices  provided  to  the 
Department. 

Petitioners  argue  that  the  Department 
should  use  its  PAl  information  and 
conversion  factor  to  value  wood. 

Department  Position 

Based  on  both  Petitioners'  and 
Respondents'  submissions  and  brieCs, 
we  have  used  Respondents'  value  for 
softwood  and  applied  Petitioners' 
conversion  methodology  to  calculate  a 
factor  for  wood  packing.  See  Final 
Determination  Calculation 
Memorandum,  dated  October  24, 1997. 

Comment  14:  Publicly  Available 
Information  (PAI) 

Petitioners  argue  that  the  Department 
should  use  the  factor  value  information 
contained  in  it  submissions  because  this 
information  is  the  only  reliable  PAI  on 
the  surrogate  values  of  the  factors,  and 
because  the  information  submitted  by 
Respondents  is  based  on  an 
inappropriate  surrogate  country  and  is 
fraught  with  errors. 

Rrapondents  argue  that  the 
Department  should  not  use  Petitioners' 
PAI.  Respondents  argue  that  the 
Department  should  change  its  surrogate 
from  Brazil  to  Poland  (Comment  3). 
Respondents  argue  that  much  of  the 
information  on  the  record  concerning 
materia]  factors  for  Poland  are  UN 
statistics  corresponding  to  the  statistics 
submitted  by  Petitioners  themselves  for 
Brazil,  as  well  as  to  statistics  used  by 
the  Department  in  its  preliminary 
determination. 

Department  Position 

We  do  not  agree  with  Petitionert' 
contention  that  its  own  publicly 
available  information  is  the  only  reliable 
informatioD  for  valuing  factors. 
However,  as  stated  throughout  this 
notice,  the  Department  has  continued  to 
use  Brazil  as  the  surrogate  for  the  final 
determination.  Therefore,  whether  the 
information  cm  Poland  is  reliable  is 
irrelevant,  as  we  have  only  used  PAI 
from  Brazil  to  value  factors  in  this 
investigation. 


refunded  and  any  bonds  shall  be 
released. 

On  October  14, 1997,  we  received  a 
request  from  Petitioners  requesting  that 
we  continue  the  investigation.  We 
received  a  separate  request  from  the 
United  Steelworkers  of  America,  an 
interested  party  under  section  771(9)(D) 
of  the  Act,  on  October  14, 1997. 
Pursuant  to  these  requests,  we  have 
continued  and  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act.  We  have  found  the 
following  margins  of  dimiping: 


Coadauatiaa  ( 
LiqoidatkMi 

On  October  24. 1997.  the  Department 
signed  a  suspension  agreement  with  the 
Government  of  Ukraine  (the 
Agreement).  Tberafbre.  we  will  instruct 
Customs  to  terminate  the  suspension  of 
liquidation  of  all  entries  of  cut-to-length 
carbon  steel  plate  from  Ukraine.  Any 
cash  deposits  of  entries  of  cut-to-length 
carbon  steel  plate  from  Ukraine  shall  be 


Manufacturer/producer/exporter 

Weig»it-av- 

erageper- 

centaQe 

margin 

Azovstal  _....._«...— ...~..~.~..... 

Ityich 

Ukraine-Wide  Rale 

81.43 
156.00 
237.91 

The  Ukraine-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  Azovstal  and  Ilyich. 

rrC  Notificatioa 

In  accordance  with  section  73S(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the 
rrCs  injury  determination  is  negative, 
the  agreement  will  have  no  force  or 
effect,  and  the  investigation  shall  be 
terminated.  See  section  734(0(3)(A)  of 
the  Act  If.  on  the  other  hand,  the 
Commission's  determination  is 
affirmative,  the  Agreement  shall  remain 
in  force  but  the  Department  shall  not 
issue  an  antidumping  duty  order  so  long 
as  (1)  the  Agreement  remains  in  force. 
(2)  the  Agreement  continues  to  meet  the 
requimnents  of  subeeetion  (d)  and  (1)  of 
the  Act.  and  the  parties  to  the 
Agreement  carry  out  their  obligations 
under  the  Agreement' in  accordance 
with  its  tenns.  See  section  734(fX3MB) 
(^  the  Act 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  Octobw  24. 1M7. 

IS.I 


Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-30391  Piled  ll-lS-97;  8:45  am) 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-823-80q 

Suspension  of  Antidumping  Duty 
Investigation:  Cartain  Cut-lo-Ljsngth 
CartMMi  Slaai  Plata  From  Ulvaina 

AQBICY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

summary:  The  Department  of  Conunerce 
(the  Department)  has  suspended  the 
antidumping  duty  investigation 
involving  certain  cut-to-length  carbon 
steel  plate  (CTL  plate)  from  Ukraine. 
The  basis  for  this  action  is  an  agreement 
between  the  Department  and  the 
Government  of  Ukraine  wherein  the 
Government  of  Ukraine  has  agreed  to 
restrict  the  volume  of  direct  or  indirect 
exports  to  the  United  States  of  CTL  plate 
from  all  Ukrainian  producers/exporters 
and  to  revise  its  prices  to  eliminate 
completely  sales  of  this  merchandise  to 
the  United  States  at  less  than  Cair  value. 
EFFECTIVE  BATE:  October  24. 1997. 
FOR  FimTHER  MFORMATION  CONTACT: 
Nithya  Nagarajan.  or  Eugenia  Chu. 
Office  of  AD/CVD  Enforcement  m. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  ft  Constitution 
Avenue  N.W..  Washington.  D.C.  20230: 
telephone  (202)  482-1324.  or  (202)  482- 
3964  respectively. 

SUPPLBSEMTARY  WTORMATIOM: 

Background 

On  December  3.  1996.  the  Department 
initiated  an  antidumping  investigation 
under  section  732  of  the  Tariff  Act  of 
1930.  (the  Act),  as  amended,  to 
detennine  whether  imports  of  CTL  plate 
from  Ukraine  are  being  or  are  likely  to 
be  sold  in  the  United  States  at  less  than 
fair  value  (61  FR  64051  (December  3, 
1996)).  On  December  19,  1996.  the 
United  States  International  Trade 
Commission  (ITC)  notified  the 
Departmmt  of  its  affirmative 
preliminary  injury  detennination  (see 
ITC  Investigation  Noa.  731-TA-753- 
756).  On  Iiue  11, 1997.  the  Department 
preliminarily  determined  that  CTL  plate 
is  being,  or  is  likely  to  be,  sold  in  this 
United  States  at  leas  than  fair  vahie 
(LTFV).  as  provided  in  section  733  of 
the  Tariff  Act  of  1930.  as  amended  by 
the  Uruguay  Round  Agi  cements  Act  (62 
FR  31958.  (June  11. 1997)). 

The  Department  and  the  Government 
of  Ukraine  initialed  a  proposed 
agreement  suspending  this  inveetigBtion 
on  S^rtember  24. 1997.  On  September 
25. 1997.  we  invited  interested  parties 
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to  provide  written  comments  on  the 
agreement  and  received  comments  from 
Geneva  Steel.  Gulf  States  Steel. 
Bethlehem  Steel  Corp.,  U.S.  Steel 
Group,  United  Steel  Workers  of 
America,  and  the  Government  of 
Ukraine. 

The  Department  and  the  Coveroment 
of  Ukraine  signed  the  final  suspension 
agreement  on  October  24, 1997. 

Scope  of  Investigation 

See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine,  signed  on  October  24, 1997. 

Suqtension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  conunents  submitted 
with  respect  to  the  proposed  suspension 
agreement.  In  accordaiice  with  Section 
734  (1)  of  the  Act,  we  have  determined 
that  the  agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  under  investigation, 
that  the  agreement  is  in  the  public 
interest,  and  that  the  agreement  can  be 
monitored  efiisctively.  See  Public 
Interest  Memorandum,  dated  October 
24. 1997.  We  find,  therefore,  that  the 
criteria  for  suspension  of  an 
investigation  pursuant  to  section  734(1) 
of  the  Act  have  been  met.  The  terms  and 
conditions  of  this  agreement,  signed 
October  24. 1997,  are  set  forth  in  Annex 
1  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act,  the  suspension  of  liquidation  of  all 
entries  of  cut-to-length  carbon  steel 
plate  from  Ukraine  entered  or 
withdrawn  from  warehouse,  for 
consiunption.  as  directed  in  our  notice 
of  "Preliminary  Determinaticm  of  Sales 
at  Less  Than  Fair  Value:  Cut-to-Length 
Carbon  Steel  Plate  from  Ukraine"  and 
"Postponement  of  the  Final 
Determination:  Cut-to-Length  Carbon 
Steel  Plate  from  Ukraine"  is  hereby 
terminated.  Any  cash  deposits  on 
entries  of  cut-to-length  carbon  steel 
plate  from  Ukraine  pursuant  to  that 
suspension  of  liquidation  shall  be 
refunded  and  any  bonds  shall  be 
released. 

On  October  14. 1997  we  received  a 
request  from  petitioners  requesting  that 
we  continue  the  investigation.  We 
received  separate  requests  for 
continuation  from  Bethlehem  Steel 
Corp..  U.S.  Steel  Corp.  (A  Unit  of  USX 
Corporation),  and  the  United 
Steelworkers  of  America,  interested 
parties  under  section  77l(9)(D)  of  the 
Act.  Pursuant  to  these  requests,  we  have 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 


Act,  and  have  notified  the  International 
Trade  Commission  (ITC)  of  our 
determination.  If  the  ITC's  injury 
determination  is  negative,  the  agreement 
will  have  no  force  or  effect,  and  the 
investigation  will  be  terminated  (see 
section  734(f)(3)(A)  of  the  Act).  If  the 
ITC's  determination  is  affirmative,  the 
Department  will  not  issue  an 
antidumping  duty  order  as  long  as  the 
suspension  agreement  remains  in  force 
(see  section  734(f)(3)(B)  of  the  Act). 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act. 

Dated:  November  7, 1997. 
Robert  S.  LaRona. 

Assistant  Secretary  for  Import 
Administration. 

Agreement  SimMnding  the 
AwHiininpiiig  uvastigation  on  Certain 
Cot-To-Lengtfa  Carlion  Steel  Plate  From 
Ukraine 

For  purposes  of  encouraging  free  and 
fiair  trade  in  certain  cut-to-lei^th  carbon 
steel  plate  (CTL  plate).  esUblishing 
more  normal  niiarket  relations,  and 
preventing  the  suppression  or 
undercutting  of  price  levels  of  the 
domestic  products  by  imports  of  the 
merchandise  subject  to  this  Agreement, 
the  United  States  Department  of 
Commerce  ("the  Department")  and  the 
Government  of  Ukraine  enter  into  this 
suspension  agreement  ("the 
Agreement"). 

Pursuant  to  this  Agreement,  the 
Government  of  Ukraine  will  restrict  the 
volume  of  direct  and  indirect  exports  to 
the  United  States  of  CTL  plate  from  all 
Ukrainian  producers/exporters,  subject 
to  the  terms  and  provisions  set  forth 
below. 

On  the  basis  of  this  Agreement, 
pursuant  to  the  provisions  of  Section 
734(1 )  of  the  Tariff  Act  of  1930,  as 
amraded,  by  the  Uruguay  Round 
Agreements  Act,  as  efiiective  on  January 
1. 1995  ("the  Act")  (i9  U.S.C.  1673c(l)). 
the  Department  shall  suspend  its 
antidumping  investigation  with  respect 
to  CTL  plate  produced  in  Ukraine, 
subject  to  the  terms  and  provisions  set 
forth  below.  Further  the  Department 
will  instruct  the  U.S.  Customs  Service 
("Customs")  to  terminate  the 
suspension  of  liquidation  of,  and  release 
any  cash  deposit  or  bond  posted  on, 
CTL  plate  covered  by  this  Agreement  as 
of  the  effective  date  of  this  Agreement 

L  Definitions 

For  purposes  of  this  Agreement,  the 
followdng  definitions  apply: 

A.  "Date  of  Export"  for  imports  of 
subject  merchandise  into  the  United 
States  shall  be  considered  the  date  the 
export  license  was  issued. 


B.  "Parties  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  section  353.2(k)  of  the 
Department's  Regulations,  which 
actively  participates  through  written 
submissions  of  factual  information  or 
written  argument. 

C.  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  III.E 
of  this  Agreement  and  exports  from 
Ukraine  through  one  or  more  third 
countries,  whether  or  not  such  exports 
are  further  processed,  insofar  as  they 
remain  within  the  scope  of  the 
Agreement,  and  includes  further 
processing  which  results  in  minor 
alterations,  or  under  certain  limited 
circumstances,  as  described  in  Section 
Vn.  G..  further  processing  which  results 
in  substantial  transformation  as  a  result 
of  an  attempt  to  circumvent  the 
Agreement,  whether  or  not  such  exports 
are  sold  in  one  or  more  third  countries 
prior  to  importation  into  the  United 
States  and  whether  or  not  the  Ukrainian 
producer  knew  the  product  was 
destined  to  enter  the  United  States. 

D.  For  purposes  of  this  Agreement, 
"United  States"  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Colombia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  States  of  America. 

E.  "For  Consumption"  means  all  CTL 
plate  sold  to  customers,  such  as,  trading 
companies,  distributon,  resellers,  end- 
users,  or  service  centers. 

F.  Customer  means  an  entity,  such  as 
a  steel  service  center,  reseller,  trading 
company,  end-user,  etc.,  which 
consumes  CTL  plate  as  defined  in 
Section  I.E. 

G.  "Date  of  Sale"  is  defined  as  the 
date  on  which  price  and  quantity 
become  firm,  e.g.*  the  specification  date 
or,  in  the  case  of  a  long-term  contract, 
the  date  of  contract,  as  recorded  in  the 
company's  records  kept  in  the  ordinary 
coxirse  of  business. 

H.  "Export  License"  is  the  document 
issued  by  the  Ministry  of  Foreign 
Economic  Relations  ("MINFER")  which 
must  accompany  all  shipments  of  CTL 
plate  from  Ukraine  to  the  United  States, 
and  must  contain  all  of  the  information 
enumerated  in  the  Appendix  to  this 
Agreement,  except  that  Date  of  Entry 
and  Final  Destination  may  be  omitted  if 
unknown  to  the  MINFER  and  the 
licensee.  It  shall  be  required  for  customs 
clearance  into  the  United  States. 

L  "Reference  Price"  means  the  price 
calculated  by  the  Department,  as 
desdribed  in  Section  IV,  on  a  quarterly 
basis  to  be  used  as  a  floor  price  for  sales 
of  Ukrainian  CTL  plate  into  the  United 
States. 
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J.  "Relevant  Period"  for  the  export 
lunits  of  the  Agreement  means  the 
period  November  1,  through  October  31 
of  each  year  that  the  Agreement  is  in 
effect. 

n.  Product  Coverage 

The  products  covered  by  this 
Agreement  include  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
£ices  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm,  not  In  coils  and  vrithout 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  at  coated  with  plastics  or 
other  nonmetallic  substances,  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  qr  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twrice  the  thickness.  Included  as  subject 
merchandise  in  this  Agreement  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
proc8M  (i.e.,  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges.  This  merchandise 
is  ctirrenUy  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060. 
7206.51.0030,  7208.51.0045. 
7300.51.0060.  7208.52.0000, 
7206.53.0000,  7208.90.0000, 
7210.70.3000.  7210.90.9000. 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000. 
7212.40.1000,  7212.40.5000. 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive. 

Specifically  excluded  from  subject 
merchandise  within  the  scope  of  this 
Agreement  is  grade  X-70  steel  plate. 

IIL  Export  Limits 

A.  The  export  limit  for  CTL  plate  for 
the  first  Relevant  Period  shall  be 
158,000  metric  tons.  Of  this  export  limit 
not  more  than  20,000  metric  tons  may 
be  utilized  in  selling  CTL  plate  which 
is  0.375  inches  or  less  in  actual  or 
nominal  thickness.  The  parties  also 
agree  that  an  increase  in  the  export  limit 
for  each  subsequent  Relevant  Period 
shall  be  made  uiuler  the  following 


circumstances:  (1)  The  Government  of 
Ukraine  shall  receive  a  5  percent 
increase  in  the  export  limit  for  each 
subsequent  Relevant  Period  if  the 
weighted-avera^  F.O.B.  sales  price  for 
A36  plate  over  0.375  inches  exceeds  the 
reference  price  by  more  than  5  percent 
during  the  most  recently  completed 
Relevant  Period;  (2)  this  increase  in  the 
export  limit  may  be  used  only  for 
exports  of  A36  plate  which  is  over  0.375 
inches  in  thickness;  (3)  the 
determination  to  increase  the  export 
limit  for  each  subsequent  Relevant 
Period  will  be  made  by  the  Department 
based  on  the  Government  of  Ukraine's 
compliance  with  all  relevant  data 
reporting  requirements. 

B.  No  later  than  60  days  prior  to  the 
end  of  the  first  Relevant  Period,  the 
Department  shall  calculate  an  upward 
or  downward  adjustment  to  the  next 
Relevant  Period's  export  limit  based 
upon  changes  in  U.S.  app>arent 
consumption  for  steel  plate.  U.S. 
apparent  consujnption  will  be 
calculated  using  official  statistics  from 
the  U.S.  Census  Bureau  and  data  from 
the  American  Iron  and  Steel  Institute 
regarding  domestic  shipments.  The 
mavifniim  adjustment  will  be  pliis  or 
minus  no  more  than  6  percent  per 
Relevant  Period,  and  will  be  calculated 
by  comparing  the  most  recent  twelve 
months  of  data  for  U.S.  apparent 
consiunption  availaUe  to  the 
Department  at  the  time  of  the 
calculation  to  the  level  of  the  previous 
corresp)onding  twelve  months  of  data. 
The  Department  will  then  apply  the 
adjustment  to  the  Relevant  Period's 
export  limit.  The  Department  will 
similarly  adjust  the  export  limit  every 
Relevant  Period,  and  the  effects  of  the 
adjustment  will  be  cxunulative. 
Deductions  from  the  export  limita  shall 
be  made  based  on  the  "Date  of  Export", 
as  defined  in  Section  I.  MINFER  will  not 
issue  Export  Licenses  accounting  for 
more  than  sixty  percent  of  the  export 
limit  for  any  Relevant  Period  during 
either  semi-annual  period  within  such 
Relevant  Period. 

C  On  and  after  the  effective  date  of 
this  Agreement,  the  Govenmient  of 
Ukraine  will  restrict  the  volume  of 
direct  and  indirect  exports  of  CTL  plate 
to  the  United  States,  and  the  transfer 
and  withdrawal  from  inventory  of  CTL 
plate  (consistent  with  the  provisions  of 
Section  III.E),  in  accordance  with  the 
export  limits  then  in  effect. 

D.  Any  export  of  CTL  plate  shall  not 
when  cumulated  with  all  prior  exports 
in  such  Relevant  Period  exceed  the 
export  limit  for  that  Relevant  Period. 

E.  Any  inventories  of  CTL  plate 
currentiy  held  in  the  United  States  by  a 
Ukrainian  legal  entity  and  imported  into 


the  United  States  between  November  5, 
1996  and  the  effective  date  of  this 
Agreement  will  be  subject  to  the 
following  conditions: 

1.  Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  an  Export  License 
issued  by  MINFER.  Any  such  transfers 
or  withdrawals  from  inventory  shall  be 
deducted  from  the  export  limits  in  effiect 
at  the  time  the  Export  License  is  issued. 

2.  A  request  for  an  Export  License 
under  this  provision  shall  be 
accompanied  by  a  report  containing  the 
information  set  forth  in  the  Appendix  to 
this  Agreement. 

F.  Any  arrangement  involving  the 
exchange,  sale,  or  delivery  of  CTL  plata 
producta  from  Ukraine,  whether  or  not 
further  processed,  to  the  degree  it 
results  in  the  sale  or  delivery  in  the 
United  States  of  CTL  plate  from  a 
country  other  than  Ukraine,  is  subject  to 
the  requirements  of  Section  V  and  will 
be  counted  toward  the  export  limiU. 
Any  such  transaction  that  does  not 
comply  with  the  requirements  of 
Section  V  will  be  deducted  from  the 
export  limits  pursuant  to  Section  VII. 

G.  Where  CTL  plate  is  imported  into 
the  United  States  and  is  subsequently 
re-exported  or  re-packaged  and  re- 
exported, the  export  limiU  shall  be 
increased  by  the  quantity  of  product  re- 
exported. Such  increase  will  be 
applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re- 
export Such  increase  will  be  applied 
only  after  the  Department  receives,  and 
has  the  opportunity  to  verify,  evidence 
demonstrating  original  importation,  any 
re-packaging,  and  subsequent 
exportation.  The  re-exported  material 
must  be  identical  to  the  imported 
material. 

H.  Export  Licenses  for  a  given 
Relevant  Period  may  not  be  issued  after 
the  expiration  of  the  Relevant  Period, 
except  that  Export  Licenses  not  so 
issued  may  be  issued  during  the  first 
three  months  of  the  following  Relevant 
Period,  up  to  a  maximum  of  15  percent 
of  the  export  limit  for  that  following 
Relevant  Period.  Such  "carried-over" 
quota  shall  be  counted  against  the 
export  limits  applicable  to  the  previous 
Relevant  Period. 

Export  Licenses  for  up  to  1 5  percent 
of  the  export  limits  for  a  subsequent 
Relevant  Period  may  be  issued  as  early 
as  45  days  prior  to  the  begiiming  of  the 
subsequent  Relevant  Period.  Such 
"carried-back"  quota  shall  be  counted 
against  the  export  limita  applicable  to 
the  following  Relevant  Period. 
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IV. 


Price 


A.  CTL  plate  will  not  be  sold  below 
the  reference  price.  Each  grade  of  CTL 
plate  shall  have  ito  own  refiarence  price, 
and  all  such  reference  prices  shall  be 
calculated  in  the  same  manner. 

B.  The  reference  price  issued 
qiMTterly  by  the  Department  shall  be 
released  by  October  1.  January  1,  April 
1,  and  July  1  of  each  year  and  shall  be 
effective  on  November  1,  February  1, 
May  1,  and  August  1,  respectively,  llie 
reCerance  price  for  the  first  Relevant 
Period  is  set  finth  in  Section  IV.C.  of 
this  Agreemmt  and  shall  remain 
effiactive  until  revised  by  the 
Department  pursuant  to  this  paragraph 
IV:B.  Either  party  is  entitled  to  request 
consultations  regarding  the  calculation 
of  reference  prices. 

C  The  reference  price  for  the  first 
Relevant  Period  shall  be  as  follows: 


Grade  ol  CTL 
plate 

Reference  price 

A36 

A572  .> 

S3S9.00  per  meirk:  ton. 
387.W  per  metric  ton. 
d90.00  per  metric  ton. 
530.00  per  metric  ton. 

A516 _ 

APJ-2H „.. 

The  reference  price  for  API-2Y  will 
be  determined  at  a  later  date. 

Until  such  time  as  the  Department 
and  MINFER  agree  upon  references 
prices  for  other  grades  of  CTL  plate, 
only  grades  A36,  A572,  A516,  and  API- 
2H  may  be  exported  to  the  United 
States. 

Best  efforta  wtil  be  made  by  the 
Department  and  MINFER  to  consult  for 
the  purpose  of  establishing  references 
prices  for  other  grades  of  CTL  plate  by 
November  30, 1997. 

D.  For  each  subsequent  Relevant 
Period  the  reference  price  will  be 
adjusted  on  a  quarterly  basis  to  reflect 
the  change  in  the  BLS  Producer  Price 
Index  for  carbon  steel  plate  for  the  most 
recent  three  months  for  which  data  is 
available  preceding  the  date  on  which 
the  reference  price  is  issued. 

U  the  last  month  of  BLS  PPI  for  the 
three-month  period  preceding  the  date 
on  which  the  refarence  price  is  issued 
has  fidlra  by  more  than  2.6  percent  from 
the  average  of  the  first  two  months  of 
the  period  the  refraence  price  will  be 
adjusted  on  the  basis  of  tixe  PPI  for  the 
last  month  of  the  three-month  period. 

E.  MINFER  will  ensure  that  with 
respect  to  merchandise  covered  by  each 
Export  License,  the  Ukrainian  unit 
valuer  of  importa  of  CTL  plate  into  the 
United  States  will  equal  (»  exceed  the 
reference  price  at  equivalent  pointa  in 
the  transaction  chain.  The  refarence 
price  win  be  at  a  level  in  the  transaction 
chain  as  far  upstream  as  possible  (Le., 


F.O.B.).  MINFER  will  ensure  that 
contracta  and  all  relevant 
dooimentation  will  be  available  to  the 
Department  and  will  be  subject  to 
verification. 

V.  Eiqport  licanae 

A.  The  Govonment  of  Ukraine  will 
restrict  the  voliune  of  direct  and  indirect 
exporta  of  CTL  plate  to  the  United  States 
by  means  of  Export  Licenses.  Export 
Licenses  shall  be  issued  by  MINFER  for 
all  direct  and  indirect  exports  of  CTL 
plate  to  the  United  States  in  accordance 
with  the  export  limita  in  section  III  and 
the  reference  price  in  section  IV. 

B.  MINFER  shall  issue  Export 
Licenses  on  a  first-come-first-serve  basis 
for  all  Ukrainian  producers. 

C.  Before  it  issues  an  Export  License, 
MINFER  will  ensure  that  the  Relevant 
Period's  export  limit  is  not  exceeded 
and  that  the  price  for  the  CTL  plate  is 
at  or  above  the  reference  price. 

D.  MINFER  shall  take  action, 
including  the  imposition  of  penalties,  as 
may  be  necessary  to  make  effective  the 
obligations  resulting  from  the  price 
restrictions,  export  limita,  and  Export 
Licenses.  MINFER  will  inform  the 
Department,  in  writing,  of  any 
violations  concerning  the  price 
restrictions,  export  limita,  or  Export 
Licenses  which  come  to  ita  attention 
and  the  action  taken  with  respect 
thereto. 

The  Department  will  inform  MINFER 
in  writing  of  violations  concerning  the 
price  restrictions,  export  limita  or 
Export  Licenses  which  come  to  ita 
attention  and  the  action  taken  with 
respect  tbereto. 

E.  Export  Licenses  will  be  issued 
sequentially,  endorsed  against  the 
export  limit  for  the  Relevant  Period,  and 
will  reference  the  report  of  quota 
allocation  resulta  for  the  appropriate 
Relevant  Period. 

F.  Export  Licenses  must  contain  an 
English  language  translation. 

G.  On  ana  arbor  the  effective  date  of 
this  Agreement,  the  United  States  shall 
require  presentation  of  an  Export 
License  as  a  condition  for  entry  of  CTL 
plate  into  the  United  States.  The  United 
States  will  prohibit  the  entry  of  any  CTL 
plate  not  accompanied  by  an  Export 
License. 

H.  The  validity  of  Export  License 
shall  be  six  (6)  months,  except  that  no 
more  than  90  days  shall  elapse  between 
the  date  of  issuance  of  the  Export 
License  and  the  date  on  which  the 
merchandise  is  cleared  through 
Ukrainian  customs  for  export. 

VL  Implementation 

In  order  to  effectively  restrict  die 
volume  of  exporta  of  CTL  plate  to  the 


United  States,  the  Govemmant  of 
Ukraine  agrees  to  implement  the 
.following  procedxires  no  later  than  00 
days  after  the  effiactive  date  of  this 
Agreement,  except  as  provided  for  in 
VIJ^.: 

A.  Establish,  through  MINFER.  an 
export  licensing  propam  for  all  e^qmrts 
of  CTL  plate  to,  or  destined  directiy  or 
indirectly  for  consumption  in,  the 
United  States,  as  of  the  effective  date  of 
the  Agreement 

B.  Ensure  compliance  by  any  official 
Ukrainian  institution,  chamber,  or  other 
entities  authorized  by  the  Government 
of  Ukraine,  all  producers,  exporters, 
brokers,  and  traders  of  CTL  plate,  and 
their  affiliated  parties,  as  well  as 
independent  trading  companies/ 
resellers  utilized  by  the  Ukrainian 
producer  to  make  sales  to  the  United 
States,  writh  all  procedures  established 
in  order  to  effectuate  this  Agreement. 

C  Collect  information  from  all 
producers,  exporters,  brokers,  and 
traders  of  the  CTL  plate  to  the  United 
States,  and  their  affiliated  parties;  as 
well  as  independent  trading  coiapaaies/ 
resellers  utiUaed  by  the  Ukrainian 
producer,  on  the  sale  of  the  CTL  plate, 
and  report  such  information  pursuant  to 
Section  Vm  (A)  of  this  Agreement 

D.  The  Government  of  Ukraine,  by 
law,  will  prohibit  direct  and  indirect 
exporta  to  the  United  States  of  CTL  plate 
except  under  Export  Licenses  issued 
pursuant  to  Section  V.A  and  impose 
strict  sanctions,  such  as  penalties  or 
prohibition  from  participation  in  the 
export  limita  allowed  by  the  Agreement, 
in  the  event  that  any  Ukrainian  or 
Ukrainian-affiliated  party  does  not 
comply  in  full  with  all  terms  of  the 
Aoeement 

E.  Require  that  purchasers  agree:  Not 
to  circumvent  this  Agreement;  to  report 
to  MINFER  any  subsequent  arrangement 
entered  into  for  the  sale,  exchange,  or 
loan  to  a  person  or  entity  in  the  United 
States  of  CTL  plate  purchased  from 
Ukraine;  and  to  include  these  same 
provisions  in  any  subsequent  contracta 
involving  CTL  plate  purchased  from 
Ukraine. 

F.  Prohibit  direct  and  indirect  exports 
to  the  United  States  of  CTL  plate  which 
is  not  die-stamped  with  the  msA.  of  the 
producing  mill  and  which  is  not  marked 
with  Ukraine  as  the  country  of  origin. 

Vn.  Anticircmnvention 

A.  MINFER  will  take  all  appropriate 
measures  under  Ukrainian  law  to 
prevent  circimivention  of  this 
Agreement  It  shall  respond  promptiy  to 
conduct  an  inquiry  into  any  and  all 
allegations  of  circumvention,  including 
allegations  raised  by  the  Department, 
and  shall  complete  such  inquiries  in  a 
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timely  manner  (normally  within  45 
days).  MINFER  shall  notify  the 
Department,  in  writing,  of  the  results  of  • 
its  inquiries  within  ten  days  of  the 
conclusion  of  such  inquiries.  Within  15 
days  of  a  request  from  the  Department, 
MINFER  shall  share  with  the 
Department  all  information  received  or 
collected  by  MINFER  regarding  its 
inquiries,  its  analysis  of  such 
information  and  the  results  of  such 
inquiries.  MINFER  will  require  all 
exporters  of  CTL  plate  to  include  a 
provision  in  their  contracts  for  sales  to 
countries  other  than  the  United  States 
that  the  CTL  plate  sold  through  such 
contracts  cannot  be  re-exported, 
transhipped,  or  swapped  to  the  United 
States,  or  otherwise  used  to  circumvent 
the  export  limits  of  this  Agreement. 
MINFER  will  also  establish  appropriate 
mechanisms  to  enforce  this 
requirement. 

B.  MINFER  of  Ukraine  shall  advise 
within  one  month  after  the  effective 
date  of  this  Agreement  that  all  contracts 
for  sales  of  CTL  plate  to  third  countries 
by  Ukrainian  producers/exporters  shall 
include  a  clause  which  stipulates  the 
following:  that  in  the  event  that  their 
customer  sells  the  merchandise  to 
another  trading  company  it  must 
provide  the  identity  of  the  subsequent 
trading  company  to  MINFER. 

Given  the  critical  need  to  prevent 
circumvention,  both  Governments  agree 
to  share  information  to  the  greatest 
extent  their  national  legislation  will 
allow.  Therefore,  MINFER  agrees  to  use 
its  mn^miim  efiorts  to  provide 
transaction  specific  data  for  all  third 
country  sales  to  the  final  end-usw. 

C.  If,  in  an  inquiry  pursuant  to 
paragraph  A,  MINFER  determines  that  a 
Ukrainian  company  has  participated  in 
a  transactfon  that  resultml  in 
circumvention  of  the  export  limits  of 
this  Agreement,  then  MD'iFER  shall 
impose  penalties  on  such  company 
including,  but  not  limited  to,  denial  of 
access  to  the  CTL  plate  quota. 
Additionally,  MINFER  Shall  dedtict  an 
amount  of  CTL  plate  equivalent  to  the 
amount  involved  in  such  cimunvention 
from  the  export  limit  and  shall 
immediately  notify  the  Department,  in 
writing,  of  ihe  amount  deducted.  If 
sufficient  tonnage  is  not  available  in  the 
CTUient  Relevant  Period,  then  the 
remaining  amount  necessary  shall  be 
deducted  from  the  subsequent  Relevant 
Period.       

D.  If  MINFER  determines  that  a 
company  from  a  third  country  has 
circiunvented  the  Agreement  and  the 
parties  agree  that  no  Ukrainian  entity 
participated  in  or  had  knowledge  of 
such  activities,  then  the  parties  shall 
hold  consultations  for  the  ptupose  of 


sharing  evidence  regarding  such 
circumvention  and  reaching  mutual 
agreement  on  the  appropriate  steps  to  be 
taken  to  eliminate  such  circumvention, 
such  as  MINFER  prohibiting  sales  of 
Ukrainian  CTL  plate  to  the  company 
responsible  or  reducing  CTL  plate 
exports  to  the  country  in  question.  If  the 
parties  are  unable  to  reach  a  mutual 
agreement  within  45  days,  then  the 
[department  may  take  appropriate 
action,  such  as  deducting  the  amount  of 
CTL  plate  involved  in  such 
circiunvention  from  the  export  limit,  or 
instructing  Customs  to  deny  entry  to 
any  CTL  plate  sold  by  the  entity  found 
to  be  circiunventlng  the  Agreement, 
taking  into  account  all  relevant  Cactors. 
Before  taking  such  action,  the 
Department  will  notify  MINFER  of  the 
focts  and  the  reasons  constituting  the 
besis  for  the  Department's  intended 
action  and  will  afford  MINFER  ten  days 
in  which  to  comment. 

E.  If  the  Department  determines  that 
a  Ukrainian/  or  third  country  entify 
participated  in  circumvention,  the 
parties  shall  hold  consultations  for  the 
purpose  of  sharing  evidence  regarding 
such  circiunvention  and  reaching 
mutual  agreement  on  an  appropriate 
resolution  of  the  problem.  If  the  parties 
are  unable  to  reach  mutual  agreement 
within  45  days,  <^e  Department  may 
take  appropriate  action,  such  as 
deducting  the  amount  of  CTL  plate 
involved  in  such  circiunvention  from 
the  export  Umit.  or  instructing  Customs 
to  deny  entry  to  any  CTL  plate  sold  by 
the  entify  found  to  be  circumventing  the 
Agreement.  Before  taking  such  action, 
the  Department  will  notify  MINFER  of 
the  facts  and  reasons  constituting  the 
basis  for  the  Department's  intended 
action  and  wiU  afford  MINFER  ten  days 
in  which  to  comraenL 

F.  The  Department  shall  direct  the 
U.S.  Customs  Service  to  require  all 
importers  of  CTL  plate  into  the  United 
States,  regardless  of  stated  country  of 
origin,  to  submit  at  the  time  of  entry  a 
written  statement  certifying  that  the 
CTL  plate  being  imported  was  not 
obtained  under  any  arrangement,  swap, 
or  other  exchange  which  would  result  in 
the  circumvention  of  the  export  limits 
established  by  this  Agreement  Where 
the  Departmmit  has  reason  to  believe 
that  such  a  certification  has  been  made 
Ealsefy,  the  Department  will  refer  the 
matter  to  U.S.  Customs  or  the  U.S. 
Department  of  Justice  for  further  action. 

G.  Given  the  fungibilify  of  the  world 
steel  market,  the  Department  will  take 
the  following  factors  into  account  in 
distiixguishing  normal  steel  market 
arrangements,  swaps,  or'bther 
exchanges  from  arrangements,  swaps,  or 
other  exchanges  which  would  result  in 


the  circumvention  of  the  export  limits 
established  by  this  Agreement: 

1.  Existence  of  any  verbal  or  written 
arrangements  which  would  result  in  the 
circumvention  of  the  export  limits 
established  by  this  Agreement; 

2.  Existence  of  any  airangement  as 
defined  in  Section  m.E  that  was  not 
reported  to  the  Department  pursuant  to 
Section  VIII.A; 

3.  Existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved: 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved; 

5.  Deviations  (and  reasons  for 
deviation)  from  the  above  patterns, 
including  physical  conditions  of 
relevant  steel  producing  focilities; 

6.  Existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deliveries,  of  any  payments 
to  one  party  for  merchandise  delivered 
or  swapped  by  another  party; 

7.  Sequence  and  timing  of  the 
arrangements;  and 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

H.  "Swaps"  include,  but  are  not 
limited  to: 

Ownership  swaps — Involve  the 
exchange  of  ownership  of  any  type  of 
CTL  plate  product(B),without  physical 
transfer.  These  may  include  exchange  of 
ownership  of  CTL  plate  products  in 
different  countries,  so  that  the  parties 
obtain  ownership  of  products  located  in  . 
different  countries;  or  exchange  of 
ownership  of  CTL  plate  products 
produced  in  difiarent  countries  so  that 
the  parties  obtain  ownership  of  products 
of  diffnent  national  origin. 

Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of  CTL  plate 
products  without  any  exchange  of 
ownership. 

DisplaoBment  swaps — involve  the  sale 
or  delivery  of  any  type  of  steel 
product(s)  from  Ukraine  to  an 
intermediary  coimtry  (or  countries) 
which  can  be  shown  to  have  resulted  in 
the  ultimate  delivery  or  sale  into  the 
United  States  of  displaced  CTL  pkte 
products  of  any  type,  r^ardlesa  of  the 
sequence  of  the  transaction. 

I.  The  Department  wUl  enter  its 
detenninations  regardiiig  dzcumvention 
into  the  record  of  the  Agreement. 

VnL  Monitoring 

MINFER  will  provide  to  Ae 
Department  such  information  as  is 
necessary  and  appropriate  to  monitor 
the  implementation  of  and  compliance 
with  the  terms  of  this  Agreement  The 
Department  shall  provi^  semi-annual 
reports  to  MINFER  iiuiicating  the 
volume  of  imports  of  the  CTL  plate  to 
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the  United  States,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  monitor  the 
implementation  of  this  Agreement. 

A.  Reporting  of  Data 

Beginning  on  the  effective  date  of  this 
Agreement,  MINFER  shall  collect  and 
provide  to  the  Department  the 
information  set  forth,  in  the  agreed 
format,  in  the  Appendix  to  this 
Agreement  All  such  information  will  be 
provided  to  the  Department  by  the  15th 
of  each  month  for  exports  to  the  United 
States  occurring  during  the  previous 
month.  For  exports  to  countries  other 
than  the  United  States  and  for  home 
market  sales,  all  such  information  will 
be  provided  to  the  Department  by  May 
30  of  each  year  for  exports  and  home 
market  sales  during  the  period 
November  1  through  April  30,  and  by 
November  30  of  each  year  for  exports 
and  sales  during  May  1  through  October 
31 ,  or  within  90  days  of  a  request  made 
by  the  Department.  All  information  will 
be  subject  to  the  verification  provisibn 
identified  in  Section  Vm.C  of  this 
Agreement  MINFER  agrees  to  allow 
sales  of  CTL  plate  only  through  those 
brokers  and  trading  companies  which 
permit  verification  and  foil  reporting  of 
data.  The  Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfoction. 

Aggregate  quantify  and  value  of 
exports  by  HTS  category  to  each  third 
country  will  be  provided  to  the  - 
Department  by  July  30  of  each  year  for 
exports  during  the  period  November  1 
through  April  30  and  by  January  31  of 
each  for  exports  during  period  May  1 
through  October  31. 

Transaction-specific  data  for  all  third 
country  sales  will  also  be  reported  on 
the  schedule  provided  above  in  the 
format  provided  in  the  Appendix. 
However,  if  the  Department  concludes 
that  transaction-specific  data  is  not 
necessary  for  a  given  period,  it  will 
notify  MINFER  at  least  00  days  before 
the  reporting  deadline  diat  transaction- 
specffic  sales  data  need  not  be  reported. 
If  the  Department  determines  that  such 
data  is  relevant  in  connection  with 
Section  Vn  and  requests  information  on 
transactions  for  one  or  more  third 
countries  during  a  period  for  which  the 
Department  waived  complete  reporting, 
MINFER  will  provide  the  data  listed  in 
the  Appendix  for  those  specific 
transactions  within  90  days  of  the 
request 

MINFER  vdll  also  report  transaction- 
specific  data  for  home  market  sales  as 
specified  in  the  Appendix  to  this 
Agreement 


Both  governments  recognixe  that 
effective  monitoring  of  tMs  Agreement 
may  require  that  MINFER  provide 
information  additional  to  mat  which  is 
identified  above.  Accordingly,  the 
Department  may  establish  additional 
reporting  requirements,  as  appropriate, 
during  the  course  of  this  Agreement. 
The  Department  shall  proviide  notice  to 
MINFER  of  any  additional  reporting 
requirements  no  later  than  45  days  prior 
to  the  period  covered  by  such  reporting 
requirements  uidess  a  shorter  notice 
period  is  mutually  agreed. 

B.  Other  Sources  for  Monitoring 

The  Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501  entry  summaries  and  other 
financial  import  data  from  the  Bureau  of 
the  Census,  on  a  monthly  basis,  to 
determine  whethOT  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  Agreement 

The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantify  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identify 
of  the  producer/exporter  which  may  be 
responsible  for  such  sales,  the 
Department  may  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 

The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  forward  an  Antidiunping  Report 
of  Importations  for  entries  of  the  CTL 
plate  during  the  period  this  Agreement 
isineffiBct. 

C.  Verification 

MINFER  will  permit  full  verification 
of  all  information  affiliated  to  the 
administration  of  this  Agreement, 
including  v«ificati6n  of  the  Ukrainian 
producer  and  the  trading  companies/ 
brokers  utilized  in  making  sales/ 
shipments  to  the  United  States,  on  an 
annual  basis  or  more  frequentiy,  as  the 
De{>artment  deems  necessary  to  ensiue 
that  the  Government  of  Ukraine  is  in 
full  compliance  ivith  the  terms  of  the 
Agreement  Such  verifications  may  take 
place  in  association  with  scheduled 
consultations  whenever  possible. 

DC  Disclosure  and  CommBnt 

A.  The  Department  shall  make 
available  to  representatives  of  each 
party  to  the  proceeding  under 
appropriately-drawn  administrative 
protective  oidera  consistent  with  the 
Department's  Regulations  business 
proprietary  information  submitted  to  the 
Department  semi-annually  or  upon 


request,  and  in  any  administrative 
review  of  this  A^eement. 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  Vn.A,  the 
parties  to  the  proceeding  may  submit 
written  comments  to  the  Deptartment, 
not  to  exceed  30  pages. 

C.  During  the  anniversary  month  of 
this  Agreement,  each  party  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C.  1675)  and  applicable 
regulations. 

X.  Consultations 

MINFER  and  the  Department  shall 
hold  consultations  regarding  mattos 
concerning  the  implementation, 
operation,  including  the  calculation  of 
reference  prices,  and/or  enforcement  of 
this  Agreement.  Such  consultations  will 
be  held  each  year  during  the 
anniversary  mcmth  of  this  Agreement 
Additional  consultations  may  be  held  at 
any  other  time  upon  request  of  either 
MINFER  or  the  Department 

XI.  Violations  of  the  Agieement 

A.  Violation 

"Violation"  means  noncompliance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission,  in  accordance 
with  Section  353.19  of  the  Department's 
Regulations.  Each  party  will  inform  the 
other  party  of  any  violations  of  the 
Agreement  which  come  to  their 
attention  and  the  action  taken  with 
respect  thereto. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consultations. 
Such  consultations  shall  begin  no  later 
than  14  days  from  the  day  of  request 
and  shall  provide  for  fuU  review,  but  in 
no  event  will  exceed  30  days.  After 
consultations,  the  Department  will 
provide  MINFER  20  days  within  which 
to  provide  comments.  The  Department 
wfill  make  a  determination  within  30 
days  of  the  date  established  for 
submission  of  comments  by  MINFER. 

B.  Appropriate  Action 

If  the  Department  determines  that  this 
Agreement  is  being  or  has  been  violated 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under  734(i) 
of  the  Act  and  Section  353.19  of  the 
Department's  R^tilatioiu. 

XILDuratfoB 

The  export  limit  provided  for  in 
Section  in  of  this  Agreement  shall 
remain  in  force  from  the  effective  date 
of  this  Agreement  through  November  1, 
2002. 
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The  Department  will,  upon  receiving 
a  proper  request  no  later  than  November 
1,  2001,  conduct  an  administrative 
review  under  Section  751  of  the  Act. 
The  Department  expects  to  terminate 
this  Agreement  and  the  underlying 
investigation  no  later  than  November  1, 
2002,  provided  that  Ukraine  has  not 
been  found  to  have  violated  the 
Agreement  in  any  substantive  manner. 
Such  review  and  termination  shall  be 
conducted  consistent  with  Section 
353.25  of  the  Department's  Regulations. 

The  Government  of  Ukraine  may 
terminate  this  Agreement  at  any  time 
upon  notice  to  the  Department. 
Termination  shall  be  effective  60  days 
after  such  notice  is  given  to  the 
Department.  Upon  termination  at  the 
request  of  MINFER,  the  provisions  of 
Section  734(i)  of  the  Act  shall  apply. 

XnL  Conditions 

The  Department  recognizes  that  it 
may  determine  d\mng  the  life  of  this 
Agreement  that  the  Ukrainian  CTL  plate 
industry  is  a  market -oriented  industry, 
or  that  Ukraine  is  a  market  economy 
country.  In  either  event,  the  Department 
may: 

(a)  Enter  into  a  new  suspension 
agreement  under  section  734(b)  or 
734(c)  ofthe  Act:  or 

(b)  If  the  investigation  was  not 
completed  under  section  353.18(1)  ofthe 
Department's  regulations,  afford 
NTOJFER  a  full  opportunity  to  submit 
new  information,  and  take  such 
information  into  account  in  reaching  its 
final  determination — provided  that  all 
parties  to  the  proceeding  are  given  a  full 
opportunity  to  submit  factual 
information  and  argument  in  rebuttal;  or 

(c)  If  the  investigation  was  completed 
under  section  353.18(i),  consider  a 
request  made  no  later  than  30  days  after 
termination  of  the  Agreement  to 
conduct  a  changed  circumstances 
review  under  section  751  (b). 

XIV.  Other  Provisions 

A.  In  entering  into  this  Agreement. 
MINFER  does  not  admit  that  any  sales 
of  the  merchandise  subject  to  this 
Agreement  have  been  made  at  less  than 
fair  value  or  that  such  sales  have 
materially  injured  or  threatened 
material  injiuy  to,  an  industry  or 
industries  in  the  United  States. 

B.  The  Department  finds  that  this 
Agreement  is  in  the  public  interest:  that 
effective  monitoring  of  this  Agreement 
by  the  United  states  is  practicable;  and 
that  this  Agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  United  States  domestic  CTL 
plate  products  by  imports  of  the 
merchandise  subject  to  this  Agreement 


C.  The  Department  does  not  consider 
any  of  the  obligations  concerning 
exports  of  CTL  plate  to  the  United  States 
undertaken  by  MINFER  pursuant  to  this 
Agreement  relevant  to  the  question  of 
whether  firms  in  the  tmderiying 
investigation  would  be  entitled  to 
separate  rates,  should  the  investigation 
be  resumed  for  any  reason. 

D.  The  English  language  version  of 
this  Agreement  shall  be  controlling. 

E.  For  all  purposes  hereunder,  the 
Department  and  the  signatory 
Government  of  Ukraine  shall  be 
represented  by.  an  all  communications 
and  notices  shall  be  given  and 
addressed  to: 

Department  of  Commerce 

U.S.  Department  of  Commerce, 
Assistant  Secretary  for  Import 
Administration.  International  Trade 
Administration,  Washington,  DC 
20230 

GoTermnent  of  Ukraine 

Ministry  of  Foreign  Economic  Relations 
and  Trade  of  Ukraine,  8  Livivska 
Square,  Kiev,  GSP.  655,254655, 
Ukraine 

XV.  E£fective  Date 

The  effective  date  of  this  Agreement 
suspending  the  antidumping 
investigation  on  CTL  plate  from  Ukraine 
shall  be  October  24, 1997. 

Signed  on  this  24  day  of  October.  1997. 

For  the  U.S.  Department  of  Conunerce. 
Robert  S.  LaRussa. 
AMsistant  Secretary  for  Import 
Administration. 

For  the  Government  of  Ukraine. 
Sergei  Cryshchenko, 

Deputy  Minister  for  h4inistry  of  Industrial 
Policy. 

Appendix 

In  accordance  with  the  establislied  format. 
MINFER  shall  collect  and  provide  to  the 
Department  all  information  necessary  to 
ensure  comphance  with  this  Agreement.  This 
information  will  be  provided  to  the 
Department  on  a  semi-annual  basis,  or  upon 
request. 

MINFER  will  collect  and  maintain  data  on 
exports  to  the  United  States  and  to  countries 
other  than  the  United  States,  on  a  continuous 
basis  and  provide  the  prescribed  information 
to  the  Department 

MINKtK  will  report  home  market  sales  for 
those  companies  which  represent 
substantially  all  of  domestic  production  of 
CTL  plate.  For  these  companies.  MINFER 
will  report  all  home  market  sales  of  CTL 
plate  for  those  grades  listed  in  Section  IV.  C 
Of  the  Agreement. 

MINFER  will  provide  a  narrative 
explanation  to  s«j^tantiate  all  data  collected 
in  accordance  with  the  following  formats. 


A.  Report  of  Inventories 

Report  by  location,  the  inventoriei  of  CTL 
plate  held  by  an  Ukrainian  legal  entity  in  the 
United  States  and  imported  into  the  IJnited 
States  during  the  p>eriod  November  5, 1996, 
through  the  effective  date  of  the  Agreement. 

1.  Quantity:  Indicate  original  units  of 
measure  (metric  tons). 

2.  Location:  Identify  where  the  inventory  is 
currendy  being  held.  Provide  the  name  and 
address  for  the  location. 

3.  Titled  Party:  Name  and  address  of  party 
who  legally  has  beneficial  title  to  the 
merchandise. 

4.  Contract  Registration  Number  Indicate 
the  numberis)  relating  to  each  entry  now 
being  held  in  inventory. 

5.  Export  License  Number:  Indicate  the 
numbeT(s)  relating  to  each  sale  or  entry. 

6.  Date  of  Original  Export:  Date  the  Export 
License  is  issued. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

8.  Original  Importer:  Name  and  address. 

9.  Original  Exporter:  Name  and  address 

10.  Complete  Description  of  Merchandise: 
Include  heat  numbers,  HTS  number,  physical 
description,  ASTM  specification,  and  other 
available  information. 

B.  Exports  to  the  United  States 

MINFER  will  provide  all  Export  Licenses 
issued  to  Ukrainian  entities  which  shall 
contain  the  following  information  with  the 
exception  that  information  requested  in  item 
«9.  diate  of  entry,  item  10.  importer  of  record, 
and  item  f  16,  final  destination  may  be 
omitted  if  unknowa  to  MINFER  and  the 
Ucensee. 

1.  Export  License  Number(s):  Indicate  the 
number(s)  relating  to  each  sale  and/or  entry. 

2.  Complete  Description  of  Merchandise: 
Include  the  10  digit  HTS  category,  and  the 
ASTM  or  equivalent  grade. 

3.  Quantity:  Indicate  in  metric  tons. 

4.  F.O.B.  Sales  Value:  Indicate  currency 
used. 

5.  Unit  Price:  Indicate  per  metric  ton. 

6.  Date  of  Sale:  The  date  all  essential  terms 
of  order  (i.e.,  price  and  quantity)  become 
fixed. 

7.  Sales  Order  Number  (s):  Indicate  the 
specification  number/order  number  relating 
to  each  sale  and/or  shipment 

8.  Date  of  Export:  Date  the  export  license 
is  issued. 

9.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

10.  Importer  of  Record:  Name  and  address. 

11.  Trading  Company:  Name  and  address 
of  trading  company  involved  in  sals. 

12.  Customer  Name  and  address  of  the 
first  unaffihated  party  purchasing  from  the 
Ukrainian  producer/exporter. 

13.  Customer  Relationship:  Indicate 
whether  the  customer  is  affiliated  or 
imaffiliated  to  the  Ukrainian  producer/ 
exporter. 

14.  Remaining  Export  Limit:  Indicate  the 
remaining  export  limit  available  to  the 
Ukrainian  producers  during  the  Relevant 
Period. 

15.  Final  Destination:  The  complete  name 
and  address  of  the  end-user. 
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Customer  Certification 

MINFER  shall  ensure  that  all  customen  of 
the  CTL  pbte  shall  certify  that  the 
merchandise  impoitad  into-the  United  States 
pursuant  to  this  Agnement  shall  not  be 
loaned  or  swi^iped. 

MiU  Certification 

MINFER  shall  ensure  tlpt  all  shipmentt  of 
CTL  plate  exported  to  the  Vnited  States 
pursuant  to  this  Agnement  shall  be 
accompanied  by  acopy  of  the  original  mill 
certification,  which  inchides  the  heat 
number(s). 

C.  Sales  to  Countries  Otha-  Than  the  United 
States 

Punnant  to  Section  vm.  paragra|rii  A, 
MINFER  will  provide  coimtry-specific 
volume  and  value  infixm^on  for  oU  exports 
of  CTL  plate  to  third  countries. 

1.  Customs  Export  Declaration  Number 
Indicates  the  numbef(s)  related  to  each 
shipment 

2.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  in  metric  tons. 

3.  Date  of  Sale:  The  date  all  essential  terms 
of  the  Older  (Le..  price  and  quantity)  become 
fixed. 

4.  Sales  Order  NombeKs):  Indicate  dw 
numbers)  relating  to  each  sde  and/or  entry. 

5.  Date  of  Export:  Date  of  Export 
Certification  is  issued. 

6.  Importer  of  Record:  Name  and  address. 

7.  Customer  Name  and  address  ofthe  first 
unaffiliated  party  purchasing  firom  the 
Ukrainian  producn/exporter. 

8.  Customer  Relationship:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

9.  Name  of  Vessel:  Identify  of  the  name  of 
vessel  for  each  shipment  to  third  countries. 

10.  Other  The  identify  of  any  subsequent 
trading  company  in  the  transaction  chain 
pursuant  to  Section  VII.B. 

11.  Estimated  Date  of  Entry:  Date  the 
merchandise  entered  the  third  country  or  the 
date  a  book  transftsr  took  place. 

D.  Home  Market  Sales 

Pursuant  to  Section  Vm.A..  MINFER  will 
provide  home  market  sales  date  for  those 
companies  which  represent  substantially  all 
of  domestic  production  of  CTL  plate.  For 
these  companies,  the  MINFER  will  report  all 
home  market  sales  of  CTL  plate  for  those 
grades  listed  in  Section  IV.  C  Of  the 
Agreement 

1.  Quantify:  Indicate  in  original  unite  of 
measure  sold  and/or  entered  in  metric  tons. 

2.  Date  of  Sale:  The  date  all  essential  terms 
of  the  order  (i.e.,  price  and  quantify  become 
fixed. 

3.  Sales  Order  Numba<s):  Indicate  the 
number(8)  relating  to  each  sale. 

4.  Customer.  Name  and  address  of  the  first 
unaffiliated  parfy  purchasing  from  the 
Ukrainian  producer. 

5.  Customer  Relationship:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

[FR  Doc.  97-30392  Filed  11-18-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  AdminlatFatlon 
[A-S70-84q 

Suapenaion  of  Antidumping  Duly 
Inveatlgation:  Certain  Cut-to-Langllt 
CartMn  Staat  Plato  From  the  PaopJa'a 
Republic  of  China 

AOENCY:  Impart  Administtatioo. 
Intemadonal  Trade  Adminigtwtwn,- 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  stupended  the 
antidumping  investigation  on  cut-to- 
length  carbon  steel  plate  from  the 
People's  Republic  of  China  (PRC).  The 
basis  £Dr  the  suspension  is  an  agreement 
by  the  Government  of  the  PRC  to  restrict 
the  voltime  of  direct  and  indirect 
exports  to  the  United  States  of  cut-to- 
length  carbon  steel  plate  from  all  PRC 
pioducers/exporteis  and  to  revise  its 
prices  to  eliminate  completely  sales  of 
this  merchandise  to  the  Unit»d  States  at 
less  than  fiair  value. 
^FECnVE  date:  October  24, 1997. 

FOR  FinrmBi  mformatkm  oontact: 
Edward  Yang,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-3910. 

SUPPUEMBITARY  MFORMATKm: 
Background 

On  December  3, 1996,  the  Department 
initiated  an  antidumping  investigadon 
under  section  732  of  the  Tariff  Act  of 
1930,  (the  Act),  as  amended,  to 
determine  whether  imports  of  CTL  plate 
from  the  People's  Republic  of  China  are 
being  or  are  likely  to  be.sold  in  the 
United  States  at  less  than  fair  value  (61 
FR  64051  (December  3, 1996)).  On 
December  19, 1996,  the  United  States 
International  Trade  Commission  (FTC) 
notified  the  Department  of  its 
affirmative  preliminary  threat  of  injury 
determination  (see  FTC  Investigation 
Nos.  731-TA-756).  On  June  11, 1997. 
the  Department  preliminarily 
determined  that  CTL  plate  is  being,  or 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act  (62  FR  31958, 
(June  11, 1997}). 

The  Department  and  the  People's 
Republic  of  China  initialed  a  proposed 
agreement  suspending  this  investigation 
on  September  24, 1997.  On  September 
25, 1997,  We  invited  interested  parties 
to  provide  written  comments  on  the 
agreement  and  received  comments  from 


Geneva  Steel,  Gulf  States  Steel, 
Bethlehem  Steel  Corp.,  U.S.  Steel 
Group,  United  Steel  Workers  of 
America,  Liaoning,  Anshan,  Bao  Steel, 
Shanghai  Pudong  and  WISCO. 

The  Department  and  the  Government 
of  the  People's  Republic  of  China  signed 
the  final  suspension  agreement  on 
October  24. 1997. 

Sa^e  of  the  Inveet^atiaK 

See  Notice  of  Furai  Dstemunatio/i  of 
Sales  at  Last  than  Fair  Value:  Gertoin 
Cut-UyJjength  Carbon  Steel  Plate  from 
the  People's  Republic  of  China,  signed 
on  October  24, 1907. 


of  IneeerigeHoa 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreemenL  In  accordance  with  Section 
734  (I)  of  the  Act,  we  have  determined 
that  the  agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  imder  investigation, 
that  the  agreement  is  in  the  public 
interest,  and  that  the  agreement  can  be 
monitored  effectively.  See  Public 
Interest  Memorandum,  dated  Octobw 
24. 1997.  We  find,  therefore,  that  the 
criteria  for  suspension  of  an 
investigation  pursuant  to  section  734(1) 
of  the  Act  have  been  met  The  terms  and 
conditions  of  this  Agreement,  signed 
October  24, 1997,  are  set  forth  in  Annex 
1  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act  the  suspension  of  liquidation  of  all 
entries  of  cut-to-lengdi  carbon  steel 
plate  from  the  People's  Republic  of 
China  entered  or  withdrawn  from 
warehouse,  for  consumption,  as  directed 
in  our  notice  of  "Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Cut-to-Length  Carbon  Steel  Plate 
from  the  People's  Republic  of  China" 
and  "Postponement  of  the  Final 
Determination:  Cut-to-Length  Carbon 
Steel  Plate  from  the  People's  Republic  of 
China"  is  hereby  terminated.  Any  cash 
deposits  on  entries  of  cut-to-length 
carbon  steel  plate  from  the  People's 
Republic  of  China  pursuant  to  that 
suspension  of  liquidation  shall  be 
refunded  and  any  bonds  shall  be 
releesed. 

On  October  14, 1997,  we  received  a 
request  from  petitioners  requesting  that 
we  continue  the  investigation.  We 
received  separate  requests  for 
continuation  from  Bethlehem  Steel 
Corp.,  U.S.  Steel  Corp.  (A  Unit  of  USX 
Corporation),  and  the  United 
Steelworkers  of  America,  interested 
parties  under  section  771(9)(D)  of  the 
Act  Pursuant  to  these  requests,  we  have 
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completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act,  and  have  notified  the  International 
Trade  Commission  (ITC)  of  our 
determination.  If  the  ITC's  injury 
determination  is  negadve,  the  agreement 
will  have  no  force  or  effect,  and  the 
investigation  will  be  terminated  (See 
section  734(f)(3)(A)  of  the  Act).  If  the 
nC's  determination  is  affirmative,  the 
Department  will  not  issue  an 
antidumping  duty  order  as  long  as  the 
suspension  agreement  remains  in  force 
[See  section  734(f)(3)(B)  of  the  Act). 

This  notice  is  published  pursxiant  to 
section  734(f)(1)(A)  of  the  Act. 

Dated:  November  7. 1997.. 

KolMit  S.  LaRnsM, 

Assistant  Secretary  for  Import 
Administration. 

Annex  1 — Agreement  Suspending  the 
Antidumping  Investigation  on  Certain 
Cut-to-Length  Carbon  Steel  Plate  From 
the  People's  Republic  of  China 

For  purposes  of  encouraging  free  and 
fail  trade  in  certain  cut-to-length  carbon 
steel  plate  (CTL  plate),  establishing 
more  normal  market  relations,  and 
preventing  the  suppression  or 
undercutting  of  price  levels  of  the 
domestic  products  by  imports  of  the 
merchandise  subject  to  this  Agreement, 
the  United  States  Department  of 
Commerce  ("the  Department")  and  the 
Govenmient  of  the  People's  Republic  of 
China  enter  into  this  suspension 
agreement  ("the  Agreement"). 

Pursuant  to  this  Agreement,  the 
Government  of  the  People's  Republic  of 
China  will  restrict  the  voltmie  of  direct 
and  indirect  exports  to  the  United  States 
of  CTL  plate  from  all  Chinese 
producers/exporters,  subject  to  the 
terms  and  provisions  set  forth  below. 
For  any  of  the  deadlines  mentioned  in 
this  Agreement,  the  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
("MOFTEC")  may  request  an  extension 
which  will  be  considered  by  the 
Department  if  it  is  received  in  writing 
prior  to  the  deadline  in  question  and 
includes  reasons  for  the  extension. 

On  the  basis  of  this  Agreement, 
pursuant  to  the  provisions  of  Section 
734(1)  of  the  Tariff  Act  of  1930,  as 
amended,  by  the  Uruguay  Round 
Agreements  Act,  as  effective  on  January 
1. 1995  ("the  Act")  (19  U.S.C.  1673c(l)), 
the  Department  shall  suspend  its 
antidumping  investigation  with  respect 
to  CTL  plate  produced  in  the  People's 
Republic  of  China,  subject  to  the  terms 
and  provisions  set  forth  below.  Further, 
the  Department  will  instruct  the  U.S. 
Customs  Service  ("Customs")  to 
terminate  the  suspension  of  liquidation 
of.  and  release  any  cash  deposit  or  bond 


posted  on.  CTL  plate  covered  by  this 
Agreement  as  of  the  effective  date  of  this 
Agreement. 

I.  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply: 

A.  "Date  of  Export"  tor  imports  of 
CTL  plate  into  the  United  States  shall  be 
considered  the  date  the  export  license 
was  issued. 

B.  "Parties  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  section  353. 2(k)  of  the 
Department's  Regulations,  which 
actively  participates  through  written 
submissions  of  factual  information  or 
written  eirgument 

C.  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  III.E 
of  this  Agreement  and  exports  from  the 
People's  Republic  of  China  through  one 
or  more  third  countries,  whether  or  not 
such  exports  are  further  processed, 
insofar  as  they  remain  within  the  scope 
of  the  Agreement,  and  includes  further 
processing  which  results  in  minor 
alterations,  or  under  certain  limited 
circumstances,  as  described  in  Section 
Vn.  C,  further  processing  which  results 
in  substantial  transformation  as  a  result 
of  an  attempt  to  circumvent  the 
Agreement,  whether  or  not  such  exports 
are  sold  in  one  or  more  third  coimtries 
prior  to  importation  into  the  United 
States  and  whether  or  not  the  Chinese 
producer  knew  the  product  was 
destined  to  enter  the  United  States. 

D.  For  purposes  of  this  Agreement. 
"United  States"  shall  comprise  the 
customs  territory  of  the  United  States  of 
America  (the  50  States,  the  District  of 
Colombia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  toritory  of 
the  United  States  of  America. 

E.  "For  Consumption"  means  all  CTL 
plate  sold  to  customers,  such  as,  trading 
companies,  distributors,  resellers,  end- 
users,  or  service  centers. 

F.  Customer  means  an  entity,  such  as 
a  steel  service  center,  reseller,  trading 
company,  end-user.  etc..  which 
consumes  CTL  plate  as  defined  in 
Section  I.E. 

G.  "Date  of  Sale"  is  defined  as  the 
date  on  which  price  and  quantity  > 
become  firm,  e.g.,  the  sf>ecification  date 
or,  in  the  case  of  a  long-term  contract, 
the  date  of  contract,  as  recorded  in  the 
company's  records  kept  in  the  ordinary 
course  of  business. 

H.  "Export  License"  is  the  document 
issued  by  the  Ministry  of  Foreiga  Trade 
and  Economic  Cooperation 
("MOFTEC")  which  must  accompany 
all  shipments  of  CTL  plate  from  the 
People's  Republic  of  China  to  the 
United  States,  and  must  contain  all  of 
the  information  enumerated  in  the 


Appendix  to  this  Agreement,  except  that 
the  categories  Date  of  Entry,  Importer /Of 
Record,  Final  Destin&tion,  and  Other 
may  be  omitted  if  unknown  to  the 
MOFTEC  and  the  licensee.  An  export 
license  shall  be  required  for  customs 
clearance  into  the  United  States. 

I.  "Reference  Piice"  means  the  price 
calculated  by  tfaf  Department,  as 
described  in  Section  IV,  on  a  quarterly 
basis  to  be  used  as  a  floor  price  for  sales 
of  Chinese  CTL  plate  into  the  United 
States. 

J.  "Relevant  Period"  for  the  export 
limits  of  the  Agreement  means  the 
period  November  1,  through  October  31 
of  each  year  that  the  Agreement  is  in 
effect 

n.  Product  Coverage 

The  products  covered  by  this 
Agreement  include  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  lova 
faces  or  in  a  closed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  nmi,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  Agreement  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (Le.,  products  which  have  been 
"worked  after  rolling") — for  example,, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currentiy  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030,  7208.40.3060, 
7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000.  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000.  7211.14.0030, 
7211.14.0045,  7211.90.0000. 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
Agreement  is  dispositive. 
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Specifically  excluded  from  subject 
merchandise  within  the  scope  of  this 
Agreement  is  grade  X-70  steel  plate. 

nL  Export  Limit 

A.  The  export  limit  for  CTL  plate  for 
the  first  Relevant  Period  shall  be 
150,000  metric  tons.  Until  such  time  as 
refiBrence  prices  are  agreed  to  for  other 
grades,  only  grade  A36  may  be  exported. 
Of  this  export  limit,  not  more  than 
25,000  metric  tons  may  be  utilized  in 
selling  CTL  plate  which  is  0.375  inches 
or  less  in  actual  or  nominal  thickness, 
and  not  more  than  25,000  metric  tons 
may  be  utilized  in  selling  CTL  plate 
which  is  three  inches  or  more  in  actual 
or  nominal  thickness.  No  later  than  60 
days  prior  to  the  end  of  the  first 
Relevant  Period,  the  Department  shall 
calculate  an  upward  or  downward 
adjustment  to  the  next  Relevant  Period's 
quota  based  upon  changes  in  U.S. 
apparent  consumption  for  steel  plate. 
U.S.  apparent  consumption  will  be 
calculated  using  official  statistics  from 
the  U.S.  Census  Bureau  and  data  from 
the  American  Iron  and  Steel  Institute 
regarding  domestic  shipments.  The 
maximum  adjustment  will  be  plus  or 
minus  no  more  than  6  percent  per 
Relevant  Period,  and  will  be  calculated 
by  comparing  the  most  recent  twelve 
months  of  data  for  U.S.  apparent 
consiunption  available  to  the 
Department  at  the  time  of  the 
calculation  to  the  level  of  the  previous 
corresponding  twelve  months  of  data. 
The  Department  will  then  apply  the 
adjustment  to  the  Relevant  Period's 
export  limit  The  Department  will 
similarly  adjust  the  export  limit  every 
Relevant  Period,  and  the  effects  of  the 
adjustment  will  be  cumiilative. 
Deductions  from  the  export  limits  shall 
be  made  based  on  the  "Date  of  Export", 
as  defined  in  Section  I.  No  more  than 
sixty  percent  of  the  export  limit  for  any 
Relevant  Period  may^  licensed  during 
each  half  (six-month  period)  within  a 
given  Relevant  Period. 

B.  On  and  after  the  effective  date  of 
this  Agreement,  the  Government  of  the ,, 
People's  Republic  of  China  will  restrict 
the  volimie  of  direct  and  indirect 
exports  of  CTL  plate  to  the  United 
States,  and  the  transfer  and  withdrawal 
from  inventory  of  CTL  plate  (consistent 
with  the  provisions  of  Section  m.D),  in 
accordance  with  the  export  limits  then 
in  effect 

C.  Export  licenses  may  not  be  issued 
for  more  than  the  entire  amount  of  quota 
allocated  in  any  given  Relevant  Period. 
Any  CTL  plate  exported  during  a 
Relevant  Period  shall  not  when 
cmnulated  with  all  prior  exports  in  such 
Relevant  Period  exceed  the  export  limit 
for  that  Relevant  Period. 


D.  Any  inventories  of  CTL  plate 
currently  held  in  the  United  States  by  a 
Chinese  legal  entity  and  imported  into 
the  United  States  between  November  5, 
1996  and  the  effective  date  of  this 
Agreement  will  be  subject  to  the 
following  conditions: 

1.  Such  inventories  will  not  be 
transferred  or  withdrawn  from 
inventory  for  consumption  in  the 
United  States  without  an  Export  License 
issued  by  MOFTEC.  Any  such  transfers 
or  Mdthdrawals  from  inventory  shall  be 
deducted  from  the  export  limits  in  effect 
at  the  time  the  Export  License  is  issued. 

2.  A  request  for  an  Export  License 
under  this  provision  shall  be 
accompanied  by  a  report  containing  the 
information  set  forth  in  the  AppendUx  to 
this  Agreement 

E.  Any  airangement  involving  the 
exchange,  sale,  or  delivery  of  CTL  plate 
products  from  the  People's  Republic  of 
China,  whether  or  not  further  processed, 
to  the  degree  it  results  in  the  sale  or 
delivery  in  the  United  States  of  CTL 
plate  from  a  country  other  than  the 
People's  Republic  of  China,  is  subject  to 
the  requirements  of  Section  V  and  will 
be  counted  toward  the  export  limits. 
Any  such  transaction  that  does  not 
comply  with  the  requirements  of 
Section  V  will  be  deducted  from  the 
export  limits  pursuant  to  Section  Vn. 

F.  Where  CTL  plate  is  imported  into 
the  United  States  and  is  subsequentiy 
re-exported  or  re-packaged  and  re- 
exported, the  expcnt  Hmits  shall  be 
increased  by  the  quantity  of  product  re- 
exported. Such  increase  will  be 
applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re- 
export Such  increase  will  be  applied 
only  after  the  Department  receives,  and 
has  the  opportunity  to  verify,  evidence 
demonstrating  original  importation,  any 
re-packaging,  and  subsequent 
exportation.  The  re-exported  material 
must  be  identical  to  the  imported 
material. 

G.  Export  Licenses  for  a  given 
Relevant  Period  may  not  be  issued  after 
the  expiration  of  the  Relevant  Period, 
except  that  Export  Licenses  not  so 
issued  may  be  issued  during  the  first 
three  months  of  the  following  Relevant 
Period,  up  to  a  maxinnim  of  15  percent 
of  the  export  limit  for  that  following 
Relevant  Period.  Such  "carried-over" 
quota  shall  be  counted  against  the 
export  limits  applicable  to  the  previous 
Relevant  Period. 

Export  Licenses  for  up  to  15  percent 
of  the  export  limits  for  a  subsequent 
Relevant  Period  may  be  issued  as  early 
as  45  days  prior  to  the  beginning  of  the 
subsequent  Relevant  Period.  Such 
"carried-back"  quota  shall  be  counted 


against  the  export  limits  applicable  to 
the  following  Relevant  Period. 

H.  For  the  first  90  days  ahvt  die 
effiactive  date  of  this  Agreement,  CTL 
plate  shall  be  admitted  into  the  United 
States  with  a  temporary  Export  License. 

The  volume  of  any  such  imports  will 
be  deducted  from  the  export  limits 
applicable  to  the  first  Relevant  Period. 
A  fiill  reporting  of  any  such  imports, 
which  must  correspond  to  the  United 
States  sales  information  detailed  in  the 
Appendix  to  this  Agreement  must  be 
sulnnitted  to  the  Department  no  later 
than  30  days  after  the  conclusion  of  the 
90  day  period.  This  data  must  be  sorted 
on  the  basis  of  date  of  export  and  must 
be  set  forth  on  a  transaction-specific 
basis. 

IV.  Renience  Price 

A.  CTL  plate  will  not  be  sold  below 
the  reference  price  on  the  date  of  sale. 
Each  grade  of  CTL  plate  shall  have  ito 
own  reference  price,  and  all  such 
reference  prices  shall  be  calculated  in 
the  same  mannw. 

B.  The  reference  price  issued 
quarterly  by  the  Department  shall  be 
releesed  by  October  1,  January  4 ,  April 
1,  and  July  1  of  each  year  and  shall  be 
effective  on  November  1,  February  1, 
May  1,  and  August  1,  respectively.  The 
reference  price  for  the  first  Relevant    - 
Period  is  set  forth  in  Section  IV.C  of 
this  Agreement  and  shall  remain 
effective  until  revised  by  the 
Department  pursuant  to  this  paragraph 
IV.B.  Either  party  is  entitied  to  request 
consultations  regarding  the  calculation 
of  reference  prices. 

C.  The  reference  price  for  the  first 
Relevant  Period  shall  be  as  follows: 


Grade  ol  CTL 
plale 

A36 

$350.00  per  metric  ton. 

D.  For  each  subsequent  Relevant 
Period,  the  reference  price  will  be 
adjusted  on  a  quarterly  basis  to  reflect 
the  change  in  the  BLS  Producer  Price 
Index  for  carbon  steel  plate  for  the  most 
recent  three  months  for  which  data  is 
available  preceding  the  date  on  which 
the  reference  price  is  issued.  If  the  last 
month  of  the  BLS  PPI  for  carbon  steel 
plate  for  the  three-month  period 
preceding  the  date  on  which  the 
reference  price  is  issued  has  hllen  by 
more  than  2.6  percent  from  the  average 
of  the  first  two  months  of  the  quarter, 
the  reference  price  will  be  adjusted  on 
the  basis  of  the  BLS  PPI  for  carbon  steel 
plate  for  the  last  month  of  the  three- 
month  period. 

E.  MOFTEC  will  ensure  that,  with 
respect  to  merchandise  covered  by  each 
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Export  License,  the  Chinese  unit  values 
of  imports  of  CTL  plate  into  the  United 
States  will  equal  or  exceed  the  reference 
price  at  equivalent  points  in  the 
transaction  chain.  The  reference  price 
will  be  at  a  level  in  the  transaction 
chain  as  far  upstream  as  possible  (i.e., 
F.O.B  Chinese  ocean  port,  (excluding 
Hong  Kong)).  MOFTEC  will  ensure  that 
contracts  and  all  relevant 
documentation  will  be  available  to  the 
£)epartment  and  will  be  subject  to 
verification. 

F.  CTL  plate  imported  after  the 
effisctive  date  of  the  Agreement, 
exported  from  the  People's  Republic  of 
CMna  prior  to  October  24, 1997  and 
sold  pursuant  to  a  contract  in  effect  on 
or  before  Augiist  31,  1997,  in  which  the 
price  to  the  first  unrelated  purchaser  in 
the  United  States  is  fixed  at  a  specific 
and  definite  amount  with  respect  to  the 
import  at  issue,  shall  not  be  subject  to 
reference  price  restrictions.  Consistent 
with  Section  m.H,  the  volume  of  such 
imports  shall  be  deducted  from  the 
export  limits. 

V.  Export  Liceiue 

A.  MOFTEC  will  restrict  the  volume 
of  direct  and  indirect  exports  of  CTL 
plate  to  the  United  States  by  means  of 
annual  quota  allocations  and  Export 
Licenses.  Export  Licenses  shall  be 
issued  by  MOFTEC  for  all  direct  and 
indirect  exports  of  CTL  plate  to  the 
United  States  in  accordance  with  the 
export  limits  in  section  m  and  the 
reference  price  in  section  IV. 

B.  Thirty  days  following  the  annual 
allocation  of  quota  rights  for  any 
Relevant  Period,  MOFTEC  shall  provide 
to  the  Department  a  written  report 
identifying  each  quota  recipient  and  the 
volume  of  quota  which  each  recipient 
has  been  accorded  ("report  of  quota 
allocation  results").  MOFTEC  may 
reallocate  the  volume  of  quota  among 
quota  recipients  without  prior  approval 
&om  the  E)epartment,  but  must  inform 
the  Department  in  writing  within  thirty 
days  of  such  reallocation. 

C.  Before  it  issues  an  Export  License, 
MOFTEC  will  ensure  that  the  Relevant 
Period's  export  limit  is  not  exceeded 
and  that  the  price  for  the  CTL  plate  is 
at  or  above  the  reference  price  on  the 
date  of  sale.  The  quantity  specified  on 
each  export  license  may  vary  up  to  ten 
percent  above  or  below  the  quantity 
actually  shipped  under  that  license. 
MOFTEC,  however,  will  ensure  that  the 
total  amount  of  CTL  plate  shipped 
under  such  licenses  does  not  exceed  the 
export  limit  for  the  Relevant  Period. 

D.  MOFTEC  shall  take  action, 
including  the  imposition  of  penalties,  as 
may  be  necessary  to  make  effective  the 
obligations  residting  from  the  price 


restrictions,  export  limits,  and  Export 
Licenses.  MOFTEC  will  inform  the 
Department,  in  writing,  of  any 
violations  concerning  the  price 
restrictions,  export  limits,  or  Export 
Licenses  which  come  to  its  attention 
and  the  action  taken  with  respect 
thereto. 

The  Department  will  inform  MOFTEC 
in  writing  of  violations  concerning  the 
price  restrictions,  export  limits,  fmd/or 
Export  Licenses  which  come  to  its 
attention  and  the  action  taken  with 
respect  thereto. 

E.  Export  Licenses  will  be  issued 
sequentially,  endorsed  against  the 
export  limit  for  the  Relevant  Period,  and 
will  reference  the  report  of  quota 
allocation  results  for  the  appropriate 
Relevant  Period. 

F.  Export  Licenses  must  be  issued  no 
earlier  than  90  days  before  the  day  on 
which  the  merclumdise  is  accepted  by  a 
transportation  company,  as  indicated  in 
the  bill-of-lading  or  a  comparable 
transportation  document,  for  export. 
Export  Licenses  must  contain  an  English 
language  translation. 

G.  On  and  after  the  effective  date  of 
this  Agreement,  the  United  States  shall 
require  presentation  of  an  Export 
License  as  a  condition  for  entry  of  CTL 
plate  into  the  United  States.  The  United 
States  will  prohibit  the  entry  of  any  CTL 
plate  not  accompanied  by  an  Export 
License. 

H.  For  ptirposes  of  this  Agreement, 
the  duration  of  the  validity  of  the  Export 
License  will  be  a  period  of  180  days. 

VI.  Implementation 

In  order  to  effectively  restrict  the 
volume  of  exports  of  CTL  plate  to  the 
United  States,  MOFTEC  agrees  to 
implement  the  following  procedures  no 
later  than  90  days  after  the  effective  date 
of  this  Agreement.  

A.  Est^lish,  through  MOFTEC,  an 
export  licensing  program  for  all  exports 
of  CTL  plate  to,  or  destined  directly  or 
indirectly  for  consumption  in.  the 
United  States. 

B.  Ensure  compliance  by  any  official 
Chinese  institution,  chamber,  or  other 
entities  authorized  by  the  Government 
of  the  People's  Republic  of  China,  all 
producers,  exporters,  brokers,  and 
traders  of  CTL  plate,  and  their  affiliated 
parties,  as  well  as  independent  trading 
companies/resellers  utilized  by  the 
Chinese  producer  to  make  sales  to  the 
United  States,  with  all  procedures 
established  in  order  to  effiecttiate  this 
Agreement 

C.  Collect  information  from  all 
producers,  exporters,  brokers,  and 
traders  of  the  CTL  plate  to  the  United 
States,  and  their  affiliated  parties;  as 
Kirell  as  independent  trading  companies/ 


resellers  utilized  by  the  Chinese 
producer,  on  the  sale  of  the  CTL  plate, 
and  report  such  information  pursuant  to 
Section  VIII(A)  of  this  Agreement. 

D.  Prohibit,  by  law,  direct  and 
indirect  exports  to  the  United  States  of 
CTL  plate  except  under  Export  Licenses 
issued  pursuant  to  Section  V.A  and 
impose  strict  sanctions,  such  as 
penalties  or  prohibition  from 
participation  in  the  export  limits 
allowed  by  the  Agreement,  in  the  event 
that  any  Chinese  or  Chinese-affiliated 
party  does  not  comply  in  full  with  all 
terms  of  the  Agreement. 

E.  Require  that  purchasers  agree:  not 
to  circumvent  this  Agreement;  to  report 
to  MOFTEC  any  subsequent 
arrangement(s)  entered  into  for  the  sale, 
exchange,  or  loan  to  a  person  or  entity 
in  the  United  States  of  CTL  plate 
purchased  from  the  People's  Republic  of 
China;  and  to  ensure  that  these  same 
provisions  are  included  in  any 
subsequent  contracts  involving  CTL 
plate  purchased  from  the  People's 
Republic  of  China. 

P.  Prohibit  direct  and  indirect  exports 
to  the  United  States  of  CTL  plate  which 
is  not  die-stamped  with  the  marie  of  the 
producing  mill  and  which  is  not  marked 
with  the  People's  Republic  of  China  as 
the  country  of  origin. 

Vn.  Anticircumvention 

A.  MOFTEC  will  take  all  appropriate 
measures  under  Chinese  law  to  prevent 
circumvention  of  this  Agreement  It 
shall  respond  prompUy  to  conduct  an 
inquiry  into  any  and  all  allegations  of 
circumvention,  including  allegations 
raised  by  the  Department,  and  shall 
complete  such  inquiries  in  a  timely 
maimer  (normally  within  45  days). 
MOFTEC  shall  notify  the  Department,  in 
writing,  of  the  results  of  its  inquiries 
vnthin  ten  days  of  the  conclusion  of 
such  inquiries.  Within  15  days  of  a 
request  bom  the  Dit>artment.  MOFTEC 
shall  share  with  the  Department  all 
information  received  or  collected  by 
MOFTEC  regarding  its  inquiries,  its 
analysis  of  such  information  and  the 
results  of  such  inquiries.  MOFTEC  will 
require  all  exporters  of  CTL  plate  to 
include  a  provision  in  their  contracts  for 
sales  to  countries  other  than  the  United 
States  that  the  CTL  plate  sold  through 
such  contracts  cannot  be  re-exported, 
transhipped,  or  swapped  to  the  United 
States,  or  otherwise  used  to  circumvent 
the  export  limits  of  this  Agreement. 
MOFTEC  will  also  establish  appropriate 
mechanisms  to  enforce  this 
requirement. 

B.  MOFTEC  shall  advise  within  one 
month  after  the  effective  date  of  this 
Agreement  that  all  contracts  for  sales  of 
CTL  plate  to  third  coimtries  by  Chinese 
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producers/exportets  shall  include  a 
clause  which  stipulates  the  following: 
that  in  the  event  that  their  customer 
sells  the  mercfaandiae  to  another  tradii^ 
company  it  must  provide  the  identity  of 
the  aubaequent  trading  company  to  tha 
Govemmnat  of  the  People's  Republic  of 

Given  the  critics!  need  lo  prevent 
circumvention,  both  Gownmants  agree 
to  share  infonnationLto  the  greatest 
extent  their  national  legislation  will 
allow.  Therefore.  MOFTEC  agrees  to  use 
its  maximum  efforts  to  provide  / 

transaction  specific  data  for  all  third  / 
country  sales  to  the  final  end-uaer. 

C.  It  in  an  inquiry  pursuant  to 
paragraph  A.  MOFTEC  determines  that 
a  Chinese  company  has  participated  in 
a  transaction  that  resultwl  in 
circumvention  of  the  export  Umits  of 
this  Agreement,  then  MOFTEC  shall 
impose  penalties  on  such  company 
including,  but  not  limited  to.  denial  of 
acceas  to  the  CTL  plate  quota. 
Additionally.  MCKTEC  shall  deduct  an 
amount  of  CTL  plate  equivalent  to  the 
amount  involved  in  such  dmunvention 
from  the  wcpaxi  Umit  and  shall 
immediately  notify  the  Department,  in 
writing,  of  the  amount  deducted.  If 
stdBciinit  tnnnaga  is  not  available  in  the 
current  Relevant  Period,  then  the 
remaining  amount  necessary  shall  be 
deducted  from  the  subsequent  Relevant 
Period. 

D.  If  MOFTEC  determines  that  a 
company  from  a  third  coimtry  has 
circumvented  the  Agreement  and  the 
parties  agree  that  no  Chinese  entity 
paiticip^ad  in  or  had  knowledge  of 
such  activities,  then  the  parties  shall 
hold  consultations  for  the  purpose  of 
sharing  evidence  regarding  such 
circumvention  and  reaching  mutual 
agreement  on  the  appropriate  steps  to  be 
taken  to  eliminate  such  dmunvention, 
such  as  MOFTEC  prohibiting  sales  of 
Chinese  CTL  plate  to  the  con^Mny 
responsible  or  reducing  CTL  plate 
exports  to  the  country  in  questim.  If  the 
parties  are  unable  to  reach  a  mutual 
agreement  within  45  days,  then  the 
Department  may  take  appropriate 
action,  such  as  deducting  this  amount  of 
CTL  plate  involved  in  swdh 
circumvention  from  the  export  limit,  or 
instructing  Customs  to  deny  entry  to 
any  CTL  plate  sold  l^  the  entity  found 
to  be  circumventing  the  Agreement, 
taking  into  account  all  relevant  factors. 
Before  taking  such  action,  the 
Department  will  notify  MOFTEC  of  the 
facts  and  the  reasons  constituting  the 
basis  for  the  Department's  intended 
action  and  will  afford  MOFTEC  ten  days 
in  which  to  ctnnment 

E.  If  the  Department  determines  that 
a  Chinese  or  third  coimtry  entity 


participated  in  circumvention,  the 
parties  shall  hold  consultations  for  the 
purpose  of  sharing  evidence  regarding, 
such  ciicumvenlionand  reaching 
mutual  agreement  on  an  appropriate 
resolution  of  the  problem.  If  the  parties 
are  unable  to  reach  mutual  agreemoit 
within  45  days,  die  Department  may 
take  appropriate  action,  such  as 
dedticthig  the  amount  of  CTL  plata  . 
involved  in  such  circumvention^from 
the  export  limit,  or  instructing  Customs 
to  deny  entry  to  any  CTL  plate  sold  by 
the  entity  found  to  be  circtmiventing  the 
Agreement  Before  taking  such  action, 
the  Department  will  not^  MOFTEC  of 
the  facts  and  reasons  constituting  the 
basis  for  the  Department's  intended 
action  and  will  afford  MOFTEC  ten  days 
in  which  to  comment 

F.  The  Department  shall  direct  the 
U.S.  Ctistoms  Service  to  require  all 
importers  of  CTL  plate  into  the  United 
States,  regardless  of  stated  country  of 
origin,  to  submit  at  the  time  of  entry  a 
written  statement  certifying  that  the 
CTL  plate  being  imported  was  not 
obtained  umier  any  arrangement,  swap, 
or  other  exchange  which  would  result  in 
the  drcumvMition  of  the  export  limits 
established  by  this  Agreement  Where 
the  Department  has  reason  to  believe 
that  such  a  certification  has  been  made 
falsely,  the  Department  will  refar  the 
mattn^  to  Customs  or  the  Department  of 
Justice  for  further  action. 

G.  Given  the  fungibility  of  the  world 
steel  mariwt.  the  Department  will  take 
the  following  facton  into  account  in 
distinguishing  normal  steel  market 
arrangements,  swaps,  or  other 
exchanges  from  arrangements,  swaps,  or 
other  exchanges  which  wotdd  result  in 
the  circumvention  of  the  export  limits 
established  by  this  Agreement 

1.  Existence  of  any  verbal  qr  written 
arrangements  which  would  result  in  the 
circumvention  of  the  export  limits 
established  by  this  Agreement; 

2.  Existence  of  any  arrangement  as 
defined  in  Section  III.E  that  was  not 
reported  to  the  Department  pursuant  to 
Section  VnLA; 

3.  Existrace  and  function  of  any 
subsidiaries  or  affi  Hates  of  the  parties 
involved; 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved; 

5.  Deviations  (and  reasoiu  for 
deviation)  from  the  above  patterns, 
including  physical  conditions  of 
relevant  steel  producing  facilities; 

6.  Existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deliveries,  or  any  payments 
to  one  party  for  merchandise  delivered 
or  swapped  by  another  paify; 


7.  Sequence  and  timing  of  the 
arrangements;  and 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

H.  "Swaps"  include,  but  are  not 
limited  to: 

Ownership  swaps — involve  the 
exchange  of  ownership  of  any  type  of 
CTL  plate  prodact(8),  without  physical 
transfer.  These  may  include  exchange  of 
ownership  of  CTL  plate  products  in 
different  countries,  so  that  the  parties 
obtain  ownership  of  products  located  in 
diffarent  countries;  or  exchange  of 
ownoship  (rf  CTL  plate  products 
produced  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
of  diSarent  national  orinn. 

Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of  CTL  plate 
products,  without  any  exchange  of 
ownenhip. 

Displaoament  swaps — involve  the  sale 
or  deUvny  of  any  fype  of  steel 
product(s)  from  die  People's  Republic  of 
China  to  an  intermediary  country  (or 
countries)  which  can  be  shown  to  have 
resulted  in  the  ultimate  delivery  or  sale 
into  the  United  Stetes  of  displaced  CTL 
plate  products  of  any  tjrpe,  regardless  of 
the  sequence  of  the  transaction.  Two 
years  after  the  eCCective  date  of  this 
Agreemmt,  this  proviston  with  regard  to 
displacement  swaps  will  cease  to  exist 
unlees  the  Department  determines  that 
there  has  bem  evidence  of  displacement 
svraps  during  the  preceding  two  years. 

L  The  Department  will  enter  its 
determinations  r^arding  circumvention 
into  the  record  of  the  Agreement 

Vm.  Monitmiag 

MOFTEC  will  provide  to  the 
Department  such  information  as  is 
necessary  and  appropriate  to  monitor 
the  implementetion  of  and  compliance 
with  the  terms  of  this  Agreement.  The 
Department  shall  provide  semi-annual 
reports  to  MOFTEC  indicating  the 
volume  of  imports  of  the  CTL  plate  to 
the  United  Stetes,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  moiutor  the 
im{^emantetion  of  this  Agreement 

A.  Reporting  of  Data 

Beginning  on  the  effective  date  of  this 
Agreement.  MOFTEC  shall  collect  and 
provide  to  the  Department  the 
information  set  forth,  in  the  agreed 
format,  in  the  Appendix  to  this 
Agreement  All  such  information  will  be 
provided  to  the  Department  by  May  30 
of  each  year  for  exports  and  aggregate 
home  market  sales  during  the  period 
November  1  through  April  30.  and  by 
November  30  of  each  year  for  exports 
during  the  period  May  1  through 
October  31.  or  within  90  days  of  a 
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request  made  by  the  Department. 
MOFTEC  agrees  to  provide  transaction- 
specific  information  for  home  market 
sales  upon  demand,  within  30  days  of 
a  request  made  by  the  Department.  Such 
information  will  be  subject  to  the 
verification  provision  identified  in 
Section  VIII.C  of  this  Agreement. 
MOFTEC  agrees  to  allow  sales  of  CTL 
plate  only  through  those  brokers  and 
trading  companies  which  permit 
verification  and  full  reporting  of  data. 
The  Department  may  disregard  any 
information  submitted  after  the 
deadlines  set  forth  in  this  Section  or  any 
information  which  it  is  unable  to  verify 
to  its  satisfaction. 

Aggregate  quantity  and  value  of 
exports  by  HTS  category  to  each  third 
country  will  be  provided  to  the 
Department  by  )uly  30  of  each  year  for 
exports  during  the  period  November  1 
through  April  30  and  by  January  31  of 
each  year  for  exports  during  period  May 
1  through  Octoter  31. 

Transaction-specific  data  for  all  third 
country  sales  will  also  be  reported  on 
the  schedule  provided  above  in  the 
format  provided  in  the  Appendix. 
However,  if  the  Department  concludes 
that  transaction-specific  data  is  not 
necessary  for  a  given  period,  it  will 
notify  MOFTEC  at  least  90  days  before 
the  reporting  deadline  that  transaction- 
specific  sales  data  need  not  be  reported. 
If  the  Departm«it  determines  that  such 
data  is  relevant  in  connection  with 
Section  VII  and  requests  information  on 
transactions  for  one  or  more  third 
countries  during  a  period  for  which  the 
Department  waived  complete  reporting. 
MOFTEC  will  provide  the  data  listed  in 
the  Appendix  for  those  specific 
transactions  within  90  days  of  the 
request. 

Both  governments  recognize  that 
effective  monitoring  of  this  Agreement 
may  require  that  MOFTEC  provide 
information  additional  to  that  which  is 
identified  above.  Accordingly,  the 
Department  may  establish  additional 
reporting  requirements,  as  appropriate, 
during  the  course  of  this  Agreement. 
The  Department  shall  provide  notice  to 
MOFTEC  of  any  additional  reporting 
requirements  no  later  than  45  days  prior 
to  the  period  covered  by  such  reporting 
requirements  unless  a  shorter  notice 
period  is  mutually  agreed. 

B.  Other  Souices  for  Monitoring 

The  Department  will  review  publicly- 
available  data  as  well  as  Customs  Form 
7501  entry  sximmaries  and  other  official 
import  data  from  the  Bureau  of  the 
Census,  on  a  monthly  basis,  to 
determine  whether  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  Agreement. 


The  Department  will  monitor  Bureau 
of  the  Census  IM-115  computerized 
records,  which  include  the  quantity  and 
value  of  each  entry.  Because  these 
records  do  not  provide  other  specific 
entry  information,  such  as  the  identity 
of  the  producer/exporter  which  may  be 
responsible  for  sudi  sales,  the 
Department  may  request  the  U.S. 
Customs  Service  to  provide  such 
information.  The  Department  may 
request  other  additional  documentation 
from  the  U.S.  Customs  Service. 

The  Department  may  also  request  the 
U.S.  Customs  Service  to  direct  ports  of 
entry  to  forward  an  Antidumping  Report 
of  Importations  for  entries  of  the  CTL 
plate  during  the  period  this  Agreement 
is  in  effect 

C.  Verification 

MOFTEC  will  permit  full  verification 
of  all  information  affiliated  to  the 
administration  of  this  Agreement, 
including  verification  of  the  Chinese 
producer  and  the  trading  companies/ 
brokers  utilized  in  making  sales/ 
shipments  to  the  United  States,  on  an 
annual  basis  or  more  frequently,  as  the 
Department  deems  necessary  to  ensure 
that  the  Government  of  the  People's 
Republic  of  China  is  in  full  compliance 
with  the  terms  of  the  Agreement.  Such 
verifications  may  take  place  in 
association  with  scheduled 
consultations  whenever  possible. 

DC.  Disclosure  and  Coounenl 

A.  The  Department  shall  make 
available  to  representatives  of  each 
party  to  the  proceeding,  under 
appropriately-drawn  administrative 
protective  orders  consistent  with  the 
Department's  Regulations,  business 
proprietary  information  submitted  to  the 
Department  semi-annually  or  upon 
request,  and  in  any  administrative 
review  of  this  Agreement. 

B.  Not  later  than  30  days  after  the  date 
of  disclosure  under  Section  VII. A.  the 
parties  to  the  proceeding  may  submit 
written  comments  to  thq  Department, 
not  to  exceed  30  pages. 

C.  During  the  anniversary  month  of 
this  Agreement,  each  party  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  Section  751  of  the  Act 
(19  U.S.C.  1675)  and  applicable 
regulations. 

X.  CoBsuhatioM 

MOFTEC  and  the  Department  shall 
hold  consultations  regvding  matters 
concerning  the  implementation, 
operation,  including  the  calculation  of 
reference  prices,  and/or  enforcement  of 


this  Agreement  Such  consultations  will 
be  held  each  year  during  the 
anniversary  month  of  this  Agreement. 
Additional  consultations  may  be  held  at 
any  other  time  upon  request  of  either 
MOFTEC  or  the  Department 

XI.  VioUtiens  of  the  Agneaaent 

A.  Violation 

"Violation"  means  noncompliance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission,  in  accordance 
with  Section  353.19  of  the  Department's, 
Regulations. 

Each  party  will  inform  the  other  party 
of  any  violations  of  the  Agreement 
which  come  to  their  attention  and  the 
action  taken  with  respect  thereto. 

Exports  in  excess  of  the  export  limits 
set  out  in  this  Agreement  shall  not  be 
considered  a  violation  of  the  Agreement 
or  an  indication  that  the  Agreement  no 
longer  meets  the  requirements  of  U.S. 
laws  and  regulations  where  such 
exports  are  inconsequential, 
inadvertent,  and  are  applied  against  the 
export  limits  of  the  following  Relevant ' 
Period. 

Prior  to  making  a  determination  of  an 
alleged  violation,  the  Department  will 
engage  in  emergency  consultations. 
Such  consultations  shall  begin  no  lat«- 
than  14  days  from  the  day  of  request 
and  shall  provide  for  hill  review,  but  in 
no  event  will  exceed  30  days.  After 
consultations,  the  Department  will 
provide  MOFTEC  20  days  within  which 
to  provide  conmaent«.  The  Department 
will  make  a  determination  within  30 
days  of  the  date  established  for 
submission  of  comments  by  MOFTEC. 

B.  Appropriate  Action 

If  the  Department  determines  that  this 
Agreement  is  being  or  has  been  violated, 
the  Department  will  take  such  action  as 
it  determines  is  appropriate  under  734(i) 
of  the  Act  and  Sectfon  353.19  of  the 
Department's  Regulations. 

Xn.  DantioB 

The  export  limits  provided  for  in 
Section  QI  of  this  Agreement  shall 
remain  in  force  from  the  effective  date 
of  this  Agreement  through  November  1, 
2002. 

The  Department  will,  upon  receiving 
a  proper  request  no  later  than  November 
1.  2001,  conduct  an  administrative 
review  under  Section  751  of  the  Act 
The  Department  expects  to  terminate 
this  Agreement  and  tlie  ucdeidying 
investigation  no  later  than  November  1, 
2002.  provided  that  the  People's 
Republic  of  China  has  not  been  found  to 
have  violated  the  Agreement  in  any 
substantive  manner.  Such  review  and 
termination  shall  be  conducted 
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consistent  with  section  353.25  of  the 
Department's  Regulations. 

'the  Government  of  the  People's 
Republic  of  China  may  terminate  this 
Agreement  at  any  time  upon  notidte  to 
the  Department  Termination  shall  be 
efiiective  60  days  after  such  notice  is 
given  to  the  Department.  Upon 
termination  at  die  request  df  MOFTEC, 
the  provisions  of  Section  734(1)  of  the 
Act  shall  apply. 

Xm.  Conditions 

The  Department  recognizes  that  it 
may  determine  during  the  life  of  this 
Agreement  that  the  Chinese  CTL  plate 
industry  is  a  market-oriented  industry, 
or  that  the  People's  Republic  of  China 
is  a  market  economy  country.  In  either 
event,  the  Department  may: 

(a)  Enter  into  a  new  suspension 
agreement  tmder  Section  734(b)  or 
734(c)  of  the  Act;  or 

(b)  If  the  investigation  was  not 
completed  dnder  section  353.18(i]  of  the 
Department's  regulations,  afford 
MOFTEC  a  full  opportimity  to  submit 
new  information,  and  take  such 
information  into  account  in  reaching  its 
final  determination — provided  that  all 
parties  to  the  proceeding  are  given  a  full 
opportunity  to  submit  factual 
information  and  ai<gument  in  rebuttal;  or 

(c)  If  the  investigation  was  completed 
under  section  353.18(1),  consider  a 
request  made  no  later  than  30  days  aftm 
termination  of  the  Agreement  to 
conduct  a  changed  circumstances 
review  under  Section  751(b). 

XIV.  Other  Pnnririoaa 

A.  In  entering  into  this  Agreement, 
MOFTEC  does  not  admit  that  any  sales 
of  CTL  plate  subject  to  this  Agreement 
have  bMn  made  at  less  than  feir  value 
or  that  such  sales  have  materially 
injured,  or  threatened  material  injury  to, 
an  industry  or  industries  in  the  United 
States. 

B.  The  Department  finds  that  this 
Agreement  is  in  the  public  interest;  that 
effective  monitoring  of  this  Agreement 
by  the  United  States  is  practicable;  and 
that  this  Agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  United  States  domestic  CTL 
plate  products  by  imports  of  the 
merchandise  subject  to  this  Agreement 

C.  The  Department  does  not  consider 
any  of  the  obligations  concerning 
exports  of  CTL  plate  to  the  United  States 
undertaken  by  MOFTEC  pursuant  to 
this  Agreement  relevant  to  the  question 
of  whether  firms  in  the  underlying 
investigation  would  be  entiUed  to 
separate  rates,  should  the  investigation 
be  resumed  for  any  reason. 

D.  The  English  language- version  of 
this  Agreement  shall  be  controlling: 


E.  For  all  purposes  hereunder,  the 
Department  and  the  signatory 
Government  of  the  Peopfe's  Republic  of 
China  shall  be  represented  by,  and  all 
communications  and  notices  shall  be 
given  and  addressed  to: 
U.S.  Department  of  Commerce. 
Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Washington,  D.C 
20230 
Government  of  the  People's  Republic  of 
China,  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  of  the  People's 
Republic  of  China,  Beijing  100731 

XV.  Efiective  Date 

The  effective  date  of  this  Agreement 
suspending  the  antidumping 
investigation  on  CTL  plate  from  the 
People's  Republic  of  China  shall  be 
October  24, 1997. 

Signed  on  this  24th  day  of  October.  1997. 

For  the  U.S.  Depsitment  of  Commerce. 
Robert  S.  LaRussa, 
Assistant  Secrvtary  for  Import 
Administration. 

For  the  Govemment  of  the  People's     ■ 
Republic  of  China. 
Shi  Jianxin, 

Minister  Counsellor,  Embassy  of  the  People's 
Republic  of  China. 

-4 

Appendix 

In  accordance  with  the  established  format. 
MOFTEC  shall  collect  and  provide  to  the 
Department  all  information  naceosory  to 
ensure  compliance  ««rith  this  Agreement  This 
infbnaation  mil  be  provided  to  the 
Department  on  a  semi-annual  basis,  or  upon 
request 

MOFTEC  will  collect  and  malntatn  daU  on 
exports  to  the  United  States,  and  to  countries 
other  than  the  United  States,  on  a  continuous 
basis  and  provide  the  prescribed  information 
to  the  Department 

MOFTEC  will  report  the  aggregate  volume 
and  value  of  home  market  sales  of  CTL  plate 
for  those  companies  which  exported  to  the 
Units^tates  in  the  some  reporting  period  as 
specified  in  Section  VIILA.  For  these 
companies,  MOFTEC  will  report  the 
aggregate  home  market  sales  of  CTL  plate  for 
the  grade  listed  in  Section  IV.  C  of  the 
Agreement  Upon  demand.  MOFTEC  will 
provide  the  information  requested  in  the 
"Home  Market  Sales"  section. 

MOFTEC  will  provide  a  narrative 
explanation  to  substantiate  all  data  collected 
in  accordance  with  the  foUonving  formats. 

Report  of  Invaatorios 

Report,  by  location,  the  inventories  of  CTL 
plate  held  ^  a  Chinese  l^al  entity  in  the 
United  States  and  imported  into  the  United 
States  during  the  period  November  5, 1996, 
through  the  eSisctive  date  of  the  Agreement 

1.  Quantity:  Indicate  original  units  of 
measure  (metric  tons). 

2.  Location:  Identify  where  the  inventory  is 
currently  being  held.  Provide  the  name  and 
address  for  the  location. 


3.  Htled  Party:  Name  and  oddrasa  of  party 
who  legally  has  beneficial  title  to  the 
merchandise. 

4.  Contract  Raaistration  Number  Indicate 
the  numbei<s)  ralating  to  each  entry  now 
being  held  in  Inventory. 

5.  Export  License  Number.  Indicate  the 
number(s)  relating  to  each  sale  or  entry. 

6.  Date  of  Original  Export  Date  the  Export 
License  is  issued. 

7.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
transfer  took  place. 

8.  Original  Importer  Name  and  ad  dress. 

9.  Original  Exporter  Name  and  address. 

10.  Complete  Description  of  Merchandise: 
Include  he«t  numbers,  HTS  ntunber,  physical 
description.  ASTM  specification,  and  other 
available  information. 

Exports  to  the  United  Stales 

MOFTEC  vriU  provide  all  Export  Licenses 
issued  to  Chinese  entities  which  shall 
contain  the  following  information  with  the 
exception  that  infomiation  requested  in  item 
#9,  date  of  entry,  item  #10,  Importer  of 
Record;  item  #16,  final  destination,  item  #17. 
other,  may  be  omitted  if  unknown  to 
MOFTEC  and  the  Ucansee. 

1.  Export  License  number(s):  Indicate  the 
number(8)  relating  to  each  sale  and/or  entry. 

2.  Complete  Description  of  Merchandise: 
Include  the  10  digit  HTS  category,  and  the 
ASTM  or  equivalent  grade. 

3.  Quantity:  Indicate  in  metric  tons. 

4.  F.O.B.  Sales  Value:  Indicate  currency 
used. 

5.  Unit  Price:  Indicate  per  metric  ton. 

6.  Date  of  Sale:  The  date  all  essential  teims 
of  order  (Le..  price  and  quantity)  become 
fixed. 

7.  Sales  Order  Number  (s):  Indicate  the 
specification  number/order  number  relating 
to  each  sale  and/or  shipment. 

8.  Date  of  Export  Date  the  export  license 
is  issued. 

9.  Date  of  Entry:  Date  the  merchandise 
entered  the  United  States  or  the  date  book 
ttonsfiBr  took  place. 

10.  Importer  of  Recoid:  Nome  and  address. 

11.  Trading  Company:  Name  and  address 
of  trading  company  involved  in  sole. 

12.  Customer  Nome  and  address  of  the 
first  unaffiliated  party  purchasing  from  the 
Chinese  producer/exporter. 

13.  Customer  Relationship:  Indicate 
whether  the  customer  is  affiliated  or 
unaffiliated  with  the  Chinese  producer/ 
exporter. 

14.  Quota  Allocated  to  Exporter  Indicate 
the  total  amount  of  quota  allocated  to  the 
individual  Chinese  producer/exporter  during 
the  Relevant  Period. 

15.  Quota  Remaining:  Indicate  the 
remaining  quota  available  to  the  individual 
Chinese  producer/exporter  during  the 
Relevant  Period. 

16.  Final  Destination:  Indicate  the 
complete  name  and  address  of  the  end-user. 

17.  Other  Indicate  the  identity  of  any 
partyfies)  in  the  transaction  ciudn  between 
the  customer  and  the  final  destination/end 


Customer  Certification 

MOFTEC  shall  ensure  that  all  customers  of 
the  CTL  plate  shall  certify  that  the 
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merchandise  imported  into  the  United  States 
pursuant  to  this  Agreement  shall  not  be 
loaned  or  swapped. 

Mill  CerUfication 

M0FT£C  shall  ensure  that  all  shipments  of 
CTL  plate  exported  to  the  United  Statn 
pursuant  to  this  Agreement  shall  be 
accompanied  by  a  copy  of  the  original  mill 
certification,  which  includes  the  heat 
number(s). 

Sales  to  CooBtries  Other  Than  the  United 
Statn 

Pursuant  to  Section  Vm,  paragraph  A, 
MOFTEC  will  provide  country-specific 
volume  and  value  information  for  all  exports 
of  CTL  plate  to  third  countries.  The  following 
information  shall  be  provided  except  that 
information  requested  in  item  #6.  importer  of 
record,  and  item  #10.  other,  may  be  omitted 
if  unknown  to  MOFTEC  and  the  licensee. 

1.  Customs  Export  Declaration  Number. 
Indicate  the  number(s)  rslatad  to  each 
shipment 

2.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  in  metric  tons. 

3.  Date  of  Sale:  The  date  all  essential  terms 
of  the  order  (i.e.,  price  and  quantity)  become 
fixed. 

4.  Sales  Order  Number(s):  Indicate  the 
numb«(s)  relating  to  each  sale  and/or  entry. 

5.  Date  of  Export:  Date  of  Export 
Certification  is  issued. 

6.  Importer  of  Record:  Name  and  address. 

7.  Customer  Name  and  address  of  the  first 
unaffiliated  party  purchasing  from  the 
Chinese  producer/exporter. 

8.  Customer  Relationship:  Indicate  whether 
die  customer  is  affiliated  or  unaffiliated. 

9.  Name  of  Vessel:  Identify  the  name  of 
vessel  for  each  shipment  to  third  countries. 

10.  Other:  The  identity  of  any  subsequent 
trading  company  in  the  transaction  chain 
pursuant  to  Section  vn.B. 

11.  Estimated  Date  of  Entry:  Date  the 
merchandise  entered  the  third  country  or  the 
date  a  book  transfiu'  took  place. 

Home  Market  Sales 

Pursuant  to  Section  VHI.A.,  MOFTEC  will 
provide  transaction-specific  home  market 
information  for  sales  of  subject  merchandise, 
upon  demand.  Th<)  following  information 
shall  be  provided,  except  that  information 
requested  in  item  18  may  be  omitted  if 
unknown  to  MOFTEC  and  the  licensee. 

1.  Quantity:  Indicate  in  original  units  of 
measure  sold  and/or  entered  in  metric  tons. 

2.  Date  of  Sale:  The  date  all  essential  terms 
of  the  order  (i.e.,  price  and  quantity  become 
fixed. 

3.  Sales  Order  Number(s):  Indicate  the 
numberfs)  relating  to  each  sale  and/or  entry. 

4.  Customer.  Name  and  address  of  the  first 
affiliated  party  purchasing  from  the  Chinese 
exporter. 

5.  Customer  Relationship:  Indicate  whether 
the  customer  is  affiliated  or  unaffiliated. 

6.  Other  The  identity  of  any  party(ies)  in 
the  transaction  chain  between  the  customer 
and  the  final  destination. 
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DEPARTMENT  OF  COMMERCE 

Intematlonai  Trade  Adminiatration 
[A-821-80q 

Suapenaion  of  Antidumping  Duty 
Inveatigation:  Certain  Cut-to-l.angth 
Cartion  Steal  Plate  From  the  Ruaaian 
Fadaration 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conuneice. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  suspended  the 
antidumping  duty  investigation 
involving  certain  cut- to- length  carbon 
steel  plate  (CTL  plate)  &om  the  Russian 
Federation.  The  basis  for  this  action  is 
an  agreement  between  the  Departiopnt 
and  the  Ministry  of  Foreign  Economic 
Relations  and  Trade  of  the  Russian 
Federation  (MINFER)  wherein  MINFER 
has  agreed  to  restrict  the  volume  of 
direct  or  indirect  exports  to  the  United 
States  of  CTL  plate  from  all  Russian 
producers/exporters  and  to  revise  its 
prices  to  eliminate  completely  sales  of 
this  merchandise  to  the  United  States  at 
less  than  fair  value. 
EFFECTIVE  DATE:  October  24,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nithya  Nagarajan,  or  Eugenia  Chu, 
Office  of  AD/CVD  Enforcement  m. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution 
Avenue  N.W..  Washington,  D.C.  20230; 
telephone  (202)  482-1324.  or  (202)  482- 
3964  respectively. 

SUPPt.EMBITARY  MFORMATION: 

Background 

On  December  3, 1996.  the  Department 
initiated  an  antidumping  investigation 
under  section  732  of  the  Tariff  Act  of 
1930,  (the  Act),  as  amended,  to 
determine  whether  imports  of  CTL  plate 
from  the  Russian  Federation  are  being  or 
are  likely  to  be  sold  in  the  United  States 
at  less  than  fait  value  (61  FR  64051 
(December  3, 1996)).  On  December  19, 
1996,  the  United  States  International 
Trade  Commission  (ITC)  notified  the 
Department  of  its  affirmative 
preliminary  injury  determination  (see 
ITC  Investigation  Nos.  731-TA-753- 
756).  On  )une  11,  1997,  the  Department 
preliminarily  determined  that  CTL  plate 
is  being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930.  as  amended  by 
the  Uruguay  Round  Agreements  Act  (62 
FR  31967.  (June  11,  1997)). 

The  Department  and  MINFER 
initialed  a  proposed  agreement 


suspending  this  investigation  on 
September  24.  1997.  On  September  25, 
1997,  we  invited  interested  parties  to 
provide  written  comments  on  the 
agreement  and  received  comments  from 
Geneva  Steel,  Gulf  States  Steel, 
Bethlehem  Steel  Corp.,  U.S.  Steel 
Group,  United  Steel  Workers  of 
America,  and  the  Government  of  the 

Russian  Federation.  

The  Department  and  MINFER  signed 
the  final  suspension  agreement  on 
October  24, 1997. 

Scope  of  Investigation 

See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cutto-Length  Carbon  Steel  Plate  From 
Ukraine,  signed  on  October  24. 1997. 

Suspension  of  Investigation 

The  Department  consulted  with  the 
parties  to  the  proceeding  and  has 
considered  the  comments  submitted 
with  respect  to  the  proposed  suspension 
agreement  In  accordance  with  Section 
734  (1)  of  the  Act,  we  have  determined 
that  the  agreement  will  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  under  investigation, 
that  the  agreement  is  in  the  public 
interest,  and  that  the  agreement  can  be 
monitored  effectively.  See  October  24, 
1997,  Public  Interest  Memorandimi.  We 
find,  therefore,  that  the  criteria  for 
suspension  of  an  investigation  pursuant 
to  section  734(1)  of  the  Act  have  been 
met.  The  terms  and  conditions  of  this 
agreement,  signed  October  24, 1997.  are 
set  forth  in  Annex  1  to  this  notice. 

Pursuant  to  section  734(f)(2)(A)  of  the 
Act.  the  suspension  of  liquidation  of  all 
entries  of  cut-to-length  carbon  steel 
plate  from  the  Russian  Federation 
entered  or  withdrawn  from  warehouse, 
for  consumption,  as  directed  in  our 
notice  of  "Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Cut-to- 
Length  Carbon  Steel  Plate  from  the 
Russian  Federation"  and 
"Postponement  of  the  Final 
Determination:  Cut-to-Length  Carbon 
Steel  Plate  from  the  Russian  Federation" 
is  hereby  terminated.  Any  cash  deposits 
on  entries  of  cut-to-length  carbon  steel 
plate  from  the  Russian  Federation 
pursuant  to  that  suspension  of 
liquidation  shall  be  refunded  and  any 
bonds  shall  be  released. 

On  October  14, 1997  we  received  a 
request  from  petitioners  requesting  that 
we  continue  the  investigation.  We 
received  separate  requests  for 
continuation  from  Bethlehem  Steel 
Corp..  U.S.  Steel  Corp.  (A  Unit  of  USX 
Corporation),  and  the  United 
Steelworkers  of  America,  interested 
parties  under  section  771(9)(D)  of  the 


Act  Pursuant  to  these  requests,  we  have 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act,  and  have  notified  the  International 
Trade  Commission  (ITC)  of  our 
determination.  VLMob  ITC's  injury 
detenninatioB  is  n^ative,  the  agreement 
will  have  no  force  or  efiEact.  and  the 
investigation  will  be  temuBatsd  (see 
section  734(f)(3)(A)  of  the  Act).  If  the 
ITC's  deteiminaticm  is  affirmative,  the 
D^artraent  will  not  issue  an 
antidumping  duty  order  as  long  as  the 
suspension  agreement  remains  in  force 
(see  section  734(0(3)(B)  of  the  Act). 

This  notice  is  published  pursuant  to 
section  734(f)(1)(A)  of  the  Act 

Dated:  November  7. 1997. 

Kobart  S.  LaKMM. 

AamtaatSmattaryfximptai 
AdministTation. 


i  Saipandiiig  the 
Aniidimpi^g  layeetlgelJHU  em  Cvl-To- 
Lengdi  CariMHt  Stael  Plate  Fi 


For  the  purpoee  of  encouraging  free 
and  £air  trade  in  cut-to-length  cartMn 
steel  plate  ("steel  plate"),  establishing 
more  normal  market  relations,  and 
preventing  the  suppression  or 
undercutting  of  price  levels  of  the 
domestic  product,  the  United  States 
Department  of  Commerce  ("U.S.  DOC") 
and  the  Ministry  of  Foreign  Economic 
Relations  and  Trade  of  the  Russian 
Federation  ("MINFER  of  Russia")  enter 
into  this  suspension  agreement  ("the 
A^eement"). 

Pursuant  to  this  Agreement,  NflNFER 
of  Russia  will  restrict  the  volume  of 
direct  and  indirect  exports  to  the  United 
States  of  steel  plate  from  all  Russian 
producers/exporters,  subject  to  the 
terms  and  provisions  set  forth  below. 

On  the  basis  of  this  Agreement, 
pursuant  to  the  provisions  of  Section 
734(1)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673c(l)),  (see 
Appendix  II),  U.S.  DOC  shall  suspend 
its  antidumping  investigation  witii 
respect  to  steel  plate  produced  in 
Russia,  subject  to  the  terms  and 
provisions  set  forth  below.  Further.  U.S. 
DOC  will  instruct  the  U.S.  Customs 
Service  to  terminate  the  suspension  of 
liquidation  of.  and  release  any  cash 
deposit  or  bond  posted  on,  the  steel 
plate  covered  by  this  Agreement  as  of 
the  effective  date  of  this  Agreement 

L  Definitions 

For  purposes  of  this  Agreement,  the 
following  definitions  apply. 

A.  "Date  of  Export"  for  ii&ports  of 
steel  plate  to  the  United  States  shall  be 
considered  the  date  on  which  the  Export 
License/Temporary  Document  was 
issued. 


B.  "Parties  to  the  Proceeding"  means 
any  interested  party,  within  the 
meaning  of  section  353.2(k)  of  the 
Department's  Regulations,  which 
actively  participates  throtigh  written 
submission  of  factual  information  or 
written  argument. 

C  "Indirect  Exports"  means 
arrangements  as  defined  in  Section  IILE 
of  this  Agreement  and  e>qports  from 
Russia  through  one  or  more  third 
countries,  whether  or  not  such  exports 
are  further  processed,  insofar  as  they 
remain  within  the  scope  of  the 
Agreement  and  includes  further, 
processing  which  results  in  minor 
alterations,  or  under  certain  limited 
circumstances,  as  described  in  Section 
Vn.  G.,  further  proceso*ng  which  restilts 
in  substantial  transformation  as  a  result 
of  an  attempt  to  circumvent  the 
Agreement,  whether  or  not  such  exports 
are  sold  in  one  or  more  tilird  coimtries 
prior  to  importetion  into  the  United 
Stetes  and  whether  or  not  the  Russian 
prtxlucer  knew  the  product  was 
destined  to  enter  the  United  Stetes. 

D.  For  purposes  of  this  Agreement. 
"United  Stetes"  shall  comprise  the 
customs  territory  of  the  United  Stetes  of 
Amnica  (the  50  Stetes,  the  District  of 
Colimibia  and  Puerto  Rico)  and  foreign 
trade  zones  located  in  the  territory  of 
the  United  Stetes. 

E.  "For  Consimiption"  means  all  steel 
plate  sold  to  customers,  such  as,  trading 
companies,  distributors,  resellers,  end- 
users,  or  service  centers. 

F.  "End-User"  means  an  entity,  such 
as  a  steel  service  center,  reseller,  trading 
company,  end-user.  etc.  which 
consumes  steel  plate  as  defined  in 
Section  I.E. 

G.  "Date  of  Sale"  is  defined  as  the 
date  on  which  price  and  quantity 
become  firm,  e.g.,  the  specification  date 
or,  the  date  of  the  contract  if  the 
contract  fixes  the  price  and  quantity  for 
more  than  one  year,  as  recorded  in  the 
company  s  records  kept  in  the  ordinary 
course  of  business. 

H.  "Export  License/Temporary 
Docmnent"  is  the  document  issued  by 
("MINFER")  of  Russia  which  serves  also 
as  both  a  quote  certificate  and  a 
certificate  of  origin.  An  Export  License/ 
Temporary  Dociunent  must  accompany 
ail  shipments  of  steel  plate  bom  Russia 
to  the  United  Stetes,  and  must  contain 
all  of  the  information  enumerated  in  the 
Appendix  I  to  this  Agreement,  except 
that  Date  of  Entry.  Importer  of  Record, 
Final  Destination,  and  Other,  may  be 
omitted  if  unknown  to  MTNFFR  of 
Russia  and  the  licensee. 

I.  Reference  Price"  means  the  price 
calculated  by  U.S.  DOC,  as  described  in 
Section  IV,  on  a  quarterly  basis  to  be 


used  as  a  Qoor  price  for  sales  of  steel 
plate  to  the  United  Stetes. 

).  "Relevant  Period"  for  the  export 
limit  of  this  Agreement  means  the 
period  from  January  I  through  December 
31  of  each  year  that  the  Agreement  is  in 
effioct  except  that  the  First  Relevant 
Period  shall  be  the  period  from  October 
24, 1997  through  December  31, 1998. 
The  Final  Relevant  Period  shall  be  the 
period  from  January  1,  2002  through 
October  23,  2002. 

n.  Pradact  Coverage 

The  products  covered  by  this 
Agreement  include  hot-rolled  iron  and 
non-alloy  steel  universal  mill  steel 
plates  (i.e.,  flat-rolled  producte  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm  but  not 
exceeding  1250  mm  and  of  a  thickness 
of  not  less  than  4  mm,  not  in  coils  and 
without  patterns  in  r^ief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished.' or  coated  vnA. 
plastics  or  other  non-metallic 
substances;  and  certain  iron  and  non- 
alloy  steel  flat-rolled  products  not  in 
coils,  of  rectangular  shape,  hot-rolled, 
neither  dad,  plated,  nor  coated  with 
metal,  whether  or  not  painted, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances.  4.75  mm 
or  more  in  thickness  and  of  a  v«ridth 
>yhich  exceeds  150  mm  and  measures  at 
least  twice  the  thickness.  Included  as 
steel  plate  in  this  Agreement  are 
flatrolled  products  of  nonrectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rotmded  at  the  edges.  This  merchandise 
is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  Stetes  ("HTS")  under  item 
numbers  7208.40.3030,  7208.40.3060. 
7208.51.0030,  7208.51.0045, 
7208.51.0060.  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Excluded  from  steel  plate 
within  the  scope  of  this  Agreement  is 
grade  X-70  steel  plate.  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
vnitten  description  of  the  scope  of  this 
Agreement  is  dispositive. 

The  products  covered  by  the  above 
definition  shall  be  referred  to 
hereinafter  as  "steel  plate". 
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m.  Export  Limits 

A.  The  export  limit  for  each  Relevant 
Period  shall  be  100,000  metric  tons  of 
steel  plate,  except  that  for  the  First 
Relevant  Period  the  export  limit  shall  be 
118,630  metric  tons  of  steel  plate  and 
for  the  Final  Relevant  Period  the  export 
limit  shall  be  81,370  metric  tons  of  steel 
plate.  No  later  than  60  days  prior  to  the 
end  of  the  First  Relevant  Period.  VS, 
DOC  shall  calculate  an  upward  or 
downward  adjustment  to  the  next 
Relevant  Period's  export  limit  based 
upon  the  changes  in  U.S.  apparent 
consiunption  for  steel  plate.  U.S. 
apparent  consumption  will  be 
calculated  using  of  financial  statistics  of 
the  U.S.  Census  Bureau  and  data  from 
the  American  Iron  and  Steel  Institute 
regarding  domestic  shipments.  The 
maximum  adjustment  will  be  plus  or 
minus  no  more  than  6  percent  per 
Relevant  Period,  and  will  be  calculated 
by  comparing  the  most  recent  twelve 
months  of  data  for  U.S.  apparent 
consumption  available  to  U.S.  DOC  at 
the  time  of  the  calculadon,  to  the  level 
of  the  previous  corresponding  twelve 
months  of  data.  U.S.  DOC  will  then 
apply  the  adjustment  to  the  Relevant 
Period's  export  limit.  U.S.  DOC  will 
similarly  adjust  the  export  limit  every 
Relevant  Period,  and  the  effects  of  the 
adjustments  shall  be  cumulative.  ' 

Deductions  from  the  export  limit  shall 
be  made  based  on  the  "Date  of  Export", 
as  defined  in  Section  I.  MINFER  of 
Russia  will  not  issue  Export  Licenses/ 
Temporary  Documents  accounting  for 
more  than  sixty  percent  of  the  export 
limits  for  any  Relevant  Period  during 
either  semi-annual  period  within  such 
Relevant  Period.  The  two  semi-annual 
periods  within  the  Relevant  Period  are 
defined  as:  (I)  January  1  through  June 
30;  and  (2)  July  1  through  December  31 
and  except  that  for  the  First  Relevant 
Period,  the  two  semi-annual  periods  are 
defined  as:  (1)  the  period  beginning  on 
October  24. 1997  through  May  31  1998: 
and  (2)  the  period  June  17  1998  through 
December  31, 1998.  and  for  the  Final 
Relevant  Period,  the  semi-annual 
periods  are  defined  as:  (1)  January  1, 
2002  through  May  31.  2002:  and  (2)  June 
1,  2001  through  October  23,  2002. 

B.  On  and  after  October  24,  1997. 
MINFER  of  Russia  will  restrict  the 
volume  of  direct  or  indirect  exports  of 
steel  plate  to  the  United  States,  and  the 
transfer  and  withdrawal  &x)m  inventory 
of  steel  plate  (consistent  with  the 
provisions  pf  Section  m.D)  in 
accordance  with  the  export  limit  thdn  in 
effect. 

C.  Any  amount  delivered  during  a 
Relevant  Period  shall  not  when 
cumidated  with  all  prior  deliveries  in 


such  Relevant  Period,  exceed  the  export 
limit  for  that  Relevant  Period  except  as 
provided  for  in  Section  IH.G. 

D.  Any  inventories  of  steel  plate 
ciirrently  held  in  the  United  States  by  a 
Russian  entity  and  imported  into  the 
United  States  between  November  5, 
1996,  and  October  24  1997.  will  be 
subject  to  the  following  conditions: 

1.  Such  inventories  will  not  be 
transferred  or  withdrawn  bom 
inventory  for  consumption  in  the 
United  States  without  an  Export 
License/Temporary  Document  issued  by 
MINFER  of  Russia.  Any  such  transfers 
or  withdrawals  from  inventory  shall  be 
deducted  from  the  export  limit  in  effect 
at  the  time  the  Export  License/ 
Temporary  Document  is  issued. 

2.  A  request  for  an  Export  License/ 
Temporary  Document  under  this 
provision  shall  be  accompanied  by  a 
report  specifying  the  data  pursuant  to 
the  provisions  of  Russian  legislation,  in 
particular,  the  identity  of  the  original 
exporter  and  importer,  the  customer,  if 
known,  the  original  date  of  export  and 
entry  into  the  United  States,  if  known, 
the  quantity  expressed  in  metric  tons, 
and  a  complete  description  of  the  steel 
plate  (including  heat  numbers  and  other 
available  identifying  documentation). 

E.  Any  arrangement  involving  the 
exchange,  sale,  or  delivery  of  steel  plate 
products  from  Russia  whether  or  not 
further  processed  within  the  meaning  of 
I.e..  to  the  degree  it  can  be  shown  to 
have  resulted  in  the  sale  or  delivery  in 
the  United  States  of  steel  plate  products 
from  a  country  other  than  Russia,  will 
be  counted  toward  the  export  limit 
under  this  Agreement.  Any  such 
transaction  that  does  not  comply  with 
the  requirements  of  Section  V  will  be 
deducted  from  the  export  limit  pursuant 
to  Section  Vn. 

F.  When  steel  plate  is  imported  into 
the  United  States  and  is  subsequently 
re-exported,  or  re-packaged  and  re- 
exported or  further  processed  within  the 
meaning  of  I.C.  and  re-exported,  the 
export  limit  shall  be  increased  by  the 
quantity  re-exported.  Such  increase  will 
be  applicable  to  the  Relevant  Period 
corresponding  to  the  time  of  such  re- 
export Such  increase  will  be  applied 
only  after  U.S.  DOC  receives,  and  has 
the  opportunity  to  verify,  evidence 
demonstrating  original  importation,  any 
repackaging  or  further  processing,  and 
subsequent  exportation. 

G.  Export  Licenses/Temporary 
E)ocuments  issued  for  a  given  Relevant 
Period  may  not  be  used  after  the 
expiration  of  that  Relevant  Period, 
except  that  Export  Licenses/Temporary 
Documents  not  used  during  the 
Relevant  Period  may  be  used  during  the 
first  three  months  of  the  following 


Relevant  Period,  up  to  a  maximum  of  IS 
percent  of  the  export  limit  for  that 
following  Relevant  Period.  Such 
"carried-over"  quota  shall  be  counted 
against  the  export  limit  applicable  to  the 
previous  Relevant  Period. 

Export  Licenses/Temporary 
Docimients  for  up  to  15  percent  of  the 
export  limit  for  a  subsequent  Relevant 
Period  may  be  issued  as  early  as  45  days 
prior  to  the  beginning  of  the  subsequent 
Relevant  Period.  Such  "carried-back" 
quota  shall  be  counted  against  the 
export  limit  applicable  to  the  following 
Relevant  Period. 

H.  For  the  first  120  days  after  October 
24,  1997.  steel  plate  shall  be  admitted 
into  the  United  States  with  a 
"Temporary  Document." 

The  voliune  of  any  such  imports  will 
be  deducted  from  the  export  limit 
applicable  to  the  First  Relevant  Period. 
A  full  reporting  of  any  such  imports, 
which  must  correspond  to  the 
information  detailed  in  Appendix  LB.  to 
this  Agreement,  must  be  submitted  to 
U.S.  DOC  no  later  than  45  days  after  the 
conclusion  of  the  120  day  period.  This 
data  must  be  sorted  on  the  basis  of  date 
of  export  and  must  be  set  forth  on  a 
transaction-specific  basis. 

IV.  Reference  Price 

A.  Steel  plate  will  nbt  be  sold  below 
the  reference  price  in  effect  on  the  date 
of  sale. 

B.  The  reference  price  issued 
quarterly  by  U.S.  DOC  shall  be  released 
by  September  1.  December  1.  March  1, 
and  Jime  1  of  each  year  and  shall  be 
effective  on  October  1,  January  1,  April 
1,  and  July  1.  respectively.  The 
reference  price  for  the  First  Relevant 
Period  shall  be  issued  and  effective  on 
October  24.  1997.  Either  party  is  entitled 
to  request  consultations  regarding  the 
calculation  of  reference  prices. 

C.  The  reference  price  for  the  First 
Relevant  Period  shall  be  as  follows: 
A36 — $300.00  per  metric  ton 
AS72— S325.00  per  metric  ton 

Until  such  time  as  U.S.  DOC  and 
MINFER  of  Russia  agree,  after 
consultations,  upon  reference  prices  for 
other  grades  of  steel  plate,  only  grades 
A36  and  A572  may  be  exported  to  the 
United  States.  Consultations  regarding 
reference  prices  for  other  grades  of  steel 
plate  shall  be  held  within  30  days  of  a 
request  and  shall  be  completed  within 
15  days. 

D.  For  each  subsequent  Relevant 
Period,  the  reference  price  will  be 
adjusted  on  a  quarterly  basis  to  reflect 
the  change  in  the  BLS  Producer  Price 
Index  (PPI)  for  carbon  steel  plate  over 
the  three  months  for  which  data  is 
available  preceding  the  date  on  which 
the  reference  price  is  issued. 
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If  the  last  month  of  BLS  PPI  for  the 
three-month  period  preceding  the  date 
on  which  the  reference  price  is  issued 
has  fallen  by  more  than  2.6  percent  from 
the  average  of  the  first  two  months  of 
the  period,  the  refarence  price  will  be 
adjusted  on  the  basis  of  the  PPI  for  the 
last  month  of  the  three-month  period. 

E.  MINFER  of  Russia  will  ensure  that, 
with  respect  to  merchandise  covered  by 
each  Export  License/Temporary 
Docmnent,  the  Russian  unit  values  of 
steel  plate  exports  will  equal  or  exceed 
the  reference  price  at  equivalent  points 
in  the  transaction  chain.  The  reference 
price  will  be  F.O.B.  port.  MINFER  of 
Russia  will  ensure  that  contracts  and  all 
relevant  documentation  will  be 
available  to  U.S.  DOC  and  will  be 
subject  to  verification. 

V.  Export  Licensa/Temporaiy  Documanl 

A.  MINFER  of  Russia  shall  restrict  the 
volume  of  direct  or  indirect  exports  of 
steel  plate  to  the  United  States  by  means 
of  annual  quota  allocations  and  Export 
Licenses/Temporary  Documents.  Ebq>ort 
Licenses/Temporary  Documents  shall  be 
issued  by  MINFER  of  Russia  for  all 
direct  or  indirect  exports  of  steel  plate 
to  the  United  States  in  accordance  with 
the  export  limit  in  Section  in  and  the 
reference  price  in  Section  IV. 

B.  Thirty  days  following  the 
allocation  of  quota  rights  for  any 
Relevant  Period. 

MINFER  of  Riissia  shall  provide  to 
U.S.  DOC  a  notice  identifying  each 
quota  recipient  and  the  volume  of  quota 
which  each  recipient  has  been  acccnded 
("notice  of  quota  allocation  results"). 
MINFER  of  Russia  shall  not  be  required 
to  seek  the  approval  of  U.S.  DOC  for 
changing  ihe  volume  of  quota  assigned 
to  individiial  quota  recipients.  MINFER 
of  Russia  shall  inform  U.S.  DOC  of  any 
changes  in  the  volume  of  quota  assigned 
to  individual  quota  recipients  within  60 
days  of  the  date  on  which  such  changes 
become  effective. 

C.  Before  it  issues  an  Export  License/ 
Temporary  Document,  MINFER  of 
Riissia  will  ensure  that  the  Relevant 
Period's  export  limit  is  not  exceeded 
and  that  the  price  for  the  steel  plate  is 
at  or  above  the  reference  price. 

D.  MINFER  of  Russia  shall  take 
measures,  as  may  be  necessary,  to  make 
effective  the  obligations  resulting  from 
the  reference  price,  export  limits  and 
Export  Licenses/Temporary  Dociunents. 
MINFER  of  Russia  will  inform  U.S.  DOC 
of  .any  violatfons  concerning  refierance 
price,  export  limits  and/or  Export 
Licenses/Temporary  Documents  which 
come  to  its  attention  and  the  measures 
taken  with  respect  thereto.  

U.S.  DOC  will  inform  MINFER  of 
Russia  of  violations  concerning  the 


reference  price,  export  limits,  and/or 
Export  Licenses/Temporary  Documents 
which  come  to  its  attention  and  the 
actions  taken  with  respect  thereto. 

E.  Export  Licenses/Temporary 
Dociunents  will  be  issued  sequentially, 
endorsed  against  the  export  limit  for  the 
Relevant  Period,  and  will  reference  the 
notice  of  quota  allocation  results  for  the 
appropriate  Relevant  Period. 

F.  Export  License/Temporary 
Dociunent  must  be  issued  no  earlier 
than  90  days  before  the  day  on  which 
the  steel  plate  is  accepted-by  a 
transportation  company,  as  indicated  in 
the  bill  of  lading  or  a  comparable 
transportation  document,  for  export. 
Export  License/Temporary  Dooiment 
must  be  also  issued  in  English. 

G.  On  and  after  October  24, 1997,  tiie 
United  States  shall  require  presentation 
of  an  original  stamped  Export  License/ 
Temporary  Document  as  a  condition  for 
entry  of  steel  plate  into  the  United 
States.  The  United  SUtes  will  prohibit 
the  entry  of  any  steel  plate  not 
accompanied  by  an  original  stamped 
Export  License/Temporary  DocimienL  ■ 

VL  Implementation 

In  order  to  effectively  restrict  the 
volume  of  exports  of  steel  plate  to  the 
United  States,  MINFER  of  Russia  agrees 
to  implement  the  following  procedtires 
no  later  than  90  days  after  October  24 
1997,  except  as  noted  in  Section  VI.A.: 

A.  Establish  a  quota  and  licensing 
program  for  all  exports  of  steel  plate  to. 
or  destined  directiy  or  indirectiy  for 
consxmiption  in.  the  United  States  no 
later  tha^  120  days  after  October  24. 
1997. 

B.  Ensure  compliance  by  any  official 
Russian  institution,  chamber,  or  other 
entities  authorized  by  the  Government 
of  Russia  all  Russian  producers, 
exporters,  brokers,  and  traders  of  the 
steel  plate,  and  their  relevant  affiliated 
parties:  as  well  as  relevant  trading 
companies/resellers  utilized  by  the 
Russian  producer  to  make  sales  to  the 
United  States,  with  all  procedures 
established  in  order  to  effsctuate  this 
Agreement 

C.  Collect  information-from  all 
Russian  producers,  exporters,  brokers, 
and  traders  of  steel  plate,  and  their 
relevant  affiliated  parties,  as  well  as 

'relevant  trading  companies/resellers 
utilized  by  the  Russian  producer,  on  the 
sale  of  the  steel  plate,  and  report  such 
information  pursuant  to  Articfe  VIII.A  of 
this  Agreement 

D.  Issue  E^qxirt  Licenses/Temporary 
Documents  to  Russian  producers  and 


>  The  validity  of  an  Export  UoanM/Tamporary 
Documant  urill  oot  be  afiacted  by  a  aubaaquant 
rhangaof  an  HTS  number. 


exporters  of  steel  plate  for  the  duration 
of  this  Agreement  in  accordance  with 
Russian  legislation. 

E.  Impose  strict  measures,  such  as 
prohibition  from  participation  in  the 
export  limits  allowed  by  the  Agreement, 
in  the  event  that  any  Russian  entify  does 
not  comply  in  full  with  the  terms  of  the 
Aoeement. 

F.  Require  that  purchasers  agree  not  to 
circumvent  this  Agreement,  report  to 
MINFER  of  Russia  subsequent 
arrangement  entered  into  for  the  sale, 
exchange,  or  loan  to  the  United  States 
of  steel  plate  purchased  from  Russia, 
and  include  these  same  provisions  in 
any  subsequent  contracts  involving  steel 
plate  purchased  from  Russia. 

G.  For  purposes  of  this  Agreement  the 
duration  of  ralidify  of  Export  Licenses/ 
Temporary  Documents  will  be  six  (6) 
months.  U.S.  D.O.C.  and  MINFER  of 
Russia  may  agree  to  an  extension  of  the 
validify  of  the  Export  License/ 
Temporary  Document  in  cases  of  force 
majeure. 

vn.  Anticircimivention 

A.  MINFER  of  Russia  will  take  all 
appropriate  measures  under  Russian 
law  to  prevent  circumvention  of  this 
Agreement.  It  shall  respond  promptiy  to 
conduct  an  inquiry  into  allegations  of 
circumvention,  including  allegations 
raised  by  U.S.  DOC,  and  shall  complete 
such  inquiries  in  a  timely  manner 
(normally  within  45  days).  MINFER  of 
Russia  shall  notify  U.S.  DOC  of  the 
results  of  its  inquiries  within  15  days  of 
the  conclusion  of  such  inquiries.  Within 
15  days  of  a  request  from  U.S.  DOC. 
MINFER  of  Russia  shall  share  with  U.S. 
DOC  all  information  received  or 
collected  by  MINFER  of  Russia 
regarding  its  inqiuries,  its  analysis  of 
such  information,  and  the  results  of 
such  inquiries.  MINFER  of  Russia  will 
require  all  Russian  exporters  of  steel 
plate  to  include  a  provision  in  their 
contracts  for  sales  to  countries  other 
than  the  United  States  that  the  steel 
plate  sold  through  such  contracts  cannot 
be  re-exported,  transshipped,  or 
swapped  to  the  United  States,  or 
othOTwise  used  to  circiunvent  the  export 
limits  of  this  Agreement  This 
requirement  does  not  apply  to  exports  to 
the  United  States  through  a  third 
country  which  are  accompanied  by  a 
valid  Export  License/Temporary 
Document  MINFER  of  Russia  will  also 
establish  appropriate  mechanisms  to 
enforce  this  requirement 

B.  If,  in  an  inquiry  pursuant  to 
Section  VI.A.  MINFER  of  Russia 
determines  that  a  Russian  entity  has 
participated  in  a  transaction  that 
resulted  in  circumvention  of  the  export 
limits  of  this  Agreement,  then  MINFER 
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of  Russia  shall  impose  measures  on 
such  company  including,  but  not 
limited  to.  denial  of  access  to  a  quota  for 
the  steel  plate.  Additionally,  MINFER  of 
Russia  shall  deduct  an  amount  of  steel 
plate  equivalent  to  the  amount  involved 
in  such  circumvention  from  the  export 
limit  and  shall  immediately  notify  U.S. 
DCXZ  of  the  amount  deducted.  If 
sufficient  tonnage  is  not  available  in  the 
current  Relevant  Period,  then  the 
remaining  amount  necessary  shall  be 
deducted  from  the  subsequent  Relevant 
Period.       

C.  If  MINFER  of  Russia  determines 
that  a  company  from  a  third  country  has 
circumvented  the  Agreement  and  the 
parties  agree  that  no  Russian  entity 
participated  in  or  had  knowledge  of 
such  activities,  then  the  parties  shall 
hold  consultations  for  the  purpose  of 
sharing  information  regarding  such 
circtmivention  and  reaching  mutual 
agreement  on  the  appropriate  measures 
to  be  taken  to  eliminate  such 
circtmivention.  If  the  parties  are  unable 
to  reach  mutual  agreement  within  45 
days,  then  U.S.  DOC  may  take 
appropriate  measures,  such  as 
deducting  the  amount  of  steel  plate 
involved  in  such  circimivention  from 
the  export  limit,  or  instructing  U.S. 
Customs  to  deny  entry  to  any  steel  plate 
sold  by  the  entity  found  to  bis 
circumventing  the  Agreement,  taking 
into  account  all  relevant  factors.  Before 
taking  such  measures  U.S.  IXX3  will 
notify  MINFER  of  Russia  of  the  facts  and 
reasons  constituting  the  basis  for  U.S. 
DOC's  intended  action  and  will  afford 
MINFER  of  Russia  15  days  in  which  to 
comment 

D.  If  U.S.  DOC  determines  that  a 
Russian  entify  participated  in 
circumvention  the  parties  shall  hold 
consultations  for  the  purpose  of  sharing 
evidence  regarding  such  circumvention 
and  reaching  mutual  agreement  on  an 
appropriate  resolution  of  the  problem.  If 
the  parties  are  unable  to  reach  mutual 
agreement  within  60  days.  U.S.  DOC 
may  take  appropriate  measures,  such  as 
deducting  the  amount  of  steel  plate 
involved  in  such  circumvention  bom 
the  export  limit  or  instructing  U.S. 
Customs  to  deny  entry  to  any  steel  plate 
sold  by  the  entity  found  to  be 
circumventing  the  Agreement.  Before 
taking  such  measures,  U.S.  DOC  will 
notify  MINFER  of  Russia  of  the  facts  and 
reasons  constituting  the  basis  for  U.S. 
DOC's  intended  action  and  will  afford 
MINFER  of  l^ssia  30  days  in  which  to 
comment. 

E.  U.S.  DOC  shall  direct  the  U.S. 
Customs  Service  to  require  all  importers 
of  steel  plate  into  the  United  States, 
regardless  of  stated  country  of  origin,  to 
submit  at  the  time  of  entry  a  written 


statement  certifying  that  the  steel  plate 
being  imported  was  not  obtained  under 
any  arrangement,  swap,  or  other 
exchange  which  would  result  in  the 
circimivention  of  the  export  limits 
established  by  this  Agreement.  Where 
U.S.  DOC  has  reason  to  believe  that 
such  a  certification  has  been  made 
falsely,  U.S.  DOC  will  refer  the  matter 
to  the  U.S.  Customs  Service  or  U.S. 
Department  of  Justice  for  further  action. 

F.  U.S.  DOC  will  take  the  following 
factors  into  accqunt  in  distinguishing 
normal  steel  plate  market  arrangements, 
swaps,  or  other  exchanges  from 
arrangements,  swaps,  or  other 
exchanges  which  would  result  in  the 

j:ircumvention  of  the  export  limits 
established  by  this  Agreement: 

1.  Existence  of  any  verbal  or  written 
arrangements  which  would  result  in  the 
circumvention  of  the  export  limits 
established  by  this  Agreement; 

2.  Existence  of  any  arrangement  as 
de&ned  in  Section  IlI.E  that  was  not 
reported  to  U.S.  DOC  pursuant  to 
Section  VIII; 

3.  Existence  and  function  of  any 
subsidiaries  or  affiliates  of  the  parties 
involved; 

4.  Existence  and  function  of  any 
historical  and/or  traditional  trading 
patterns  among  the  parties  involved; 

5.  Deviations  (and  reasons  for 
deviation)  from  the  above  patterns, 
including  physical  conditions  of 
relevant  steel  plate  bcilities; 

6.  Existence  of  any  payments 
unaccounted  for  by  previous  or 
subsequent  deliveries,  or  any  payments 
to  one  party  for  steel  plate  delivered  or 
swapped  by  another  party; 

7.  Sequence  and  timing  of  the 
arrangements;  and 

8.  Any  other  information  relevant  to 
the  transaction  or  circumstances. 

G.  "Swaps"  include,  but  are  not 
limited  to: 

Ownership  swaps — involve  the 
exchange  of  ownership  of  steel  plate 
without  physical  transfer.  These  may 
include  exchange  of  ownership  of  steel 
plate  in  different  countries,  so  that  the 
parties  obtain  ownership  of  products 
located  in  different  countries,  or 
exchange  of  ownership  of  steel  plate 
produced  in  different  countries,  so  that 
the  parties  obtain  ownership  of  products 
of  different  national  origin. 

Flag  swaps — involve  the  exchange  of 
indicia  of  national  origin  of  steel  plate, 
without  any  exchange  of  ownership. 

Displacement  swaps — involve  the  sale 
or  delivery  of  steel  plate  from  Russia  to 
an  intermediary  country  (or  countries) 
which  can  be  shown  to  have  resulted  in 
the  ultimate  delivery  or  sale  into  the 
United  States  of  displaced  steel  plate. 


regardless  of  the  sequence  of  the 
transaction. 

H.  U.S.  DOC  will  enter  its 
determinations  regarding  circumvention 
into  the  record  of  the  Agreement. 

I.  MINFER  of  Russia  may  request  an 
extension  of  up  to  15  days  for  any  of  the 
deadlines  mentioned  in  this  Section. 

Vm.  Monitoring 

MINFER  of  Russia  will  provide  to 
U.S.  DOC  such  information  as  is 
necessary  and  appropriate  to  monitor 
the  implementation  of  and  compliance 
with  the  terms  of  this  Agreement.  U.S. 
DOC  shall  provide  semi-annual  reports 
to  MINFER  of  Russia  indicating  the 
volume  of  imports  of  the  steel  plate  to 
the  United  States,  together  with  such 
additional  information  as  is  necessary 
and  appropriate  to  monitor  the 
implementation  of  this  Agreement. 

A.  Reporting  of  Data 

Beginning  on  October  24. 1997, 
MINFER  of  Russia  shall  collect  and 
provide  to  U.S.  DOC  information  for 
exports  to  the  United  States  set  forth  in 
the  agreed  format  in  the  Appendix  I  to 
this  Agreement  All  such  information 
will  be  provided  to  U.S.  DOC  by  March 
31st  of  each  year  for  exports  to  the 
United  States  during  the  period  from 
July  1st  through  December  31st.  In 
addition,  such  information  will  be 
provided  to  U.S.  DOC  by  September 
30th  for  exports  from  January  1st 
through  June  30th,  or  within  90  days  of 
a  request  made  by  U.S.  DOC.  Such 
information  will  be  subject  to  the 
verification  provision  identified  in 
Section  VIU.C  of  this  Agreement. 
MINFER  of  Russia  agrees  to  provide 
Export  Licenses/Temporary  Documents 
to  only  those  Russian  producers/ 
exporters  which  permit  verification  and 
full  reporting  of  data.  U.S.  DOC  may 
disregard  any  information  submitted 
after  the  deadlines  set  forth  in  this 
Section  or  any  information  which  it  is 
unable  to  verify  to  its  satisfaction. 

Aggregate  quantity  and  value  of 
exports  of  steel  plate  to  each  third 
country  will  be  provided  to  U.S.  DOC  by 
March  31st  of  each  year  for  exports 
during  the  period  frvim  July  1st  through 
December  31st  In  addition,  such 
information  will  be  provided  to  U.S. 
DOC  by  September  30th  for  exports 
from  January  Ist  through  Jime  30th. 

Upon  request  by  the  U.S.  DOC, 
transaction-specific  data  for  exports  of 
steel  plate  to  third  coimtryCies)  and 
home  market  sales  of  steel  plate  will 
also  be  reported  in  the  format  provided 
in  the  Appendix  I.  This  information 
shall  be  provided  within  45  days  of  the 
request  However.  MINFER  of  RoMia 
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may  request  an  extension  of  up  to  30 
days. 

Both  Parties  recognize  that  the 
effective  monitoring  of  this  Agreement 
may  require  that  MINFER  of  Russia 
provide  information  additional  to  that 
which  is  identifietl  above.  Accordingly. 
U.S.  DOC  may  establish  additional 
reporting  requiraments,  as  appropriate, 
during  the  course  of  this  Agreement 

U.S.  DOC  shall  provide  notice  to 
MINFER  of  Russia  of  any  additional 
reporting  requirements  no  later  than  45 
days  prior  to  the  period  covered  by  such 
reporting  requirements  unless  a  shorter 
notice  period  is  mutually  i^reed. 

MINFER  of  Russia  may  request  an 
extension  of  up  to  30  days  for  any  of  the 
deadlines  mentioned  in  this  Section. 

B.  Other  Sources  for  Monitoring 

U.S.  DOC  will  review  publicly 
available  data  as  well  as  U.S.  Customs 
entry  summaries  and  odier  of  financial 
import  data  from  the  Bureau  of  the 
Census,  on  a  monthly  basis,  to 
determine  whethw  there  have  been 
imports  that  are  inconsistent  with  the 
provisions  of  this  AgreemeoL 

U.S.  DOC  will  monitor  Bureau  of  the 
Census  aunputerised  records,  which 
include  the  quantity  and  value  of  each 
entry.  Because  these  records  do  not 
provide  other  specific  entry 
information,  such  as  the  identity  of  the 
producer/exporter  which  may  be 
responsible  for  such  sales,  U.S.  DOC 
may  request  the  U.S.  Customs  Service  to 
provide  such  information.  U.S.  DOC 
may  request  other  additional 
documentation  from  the  U.S.  Customs 
Service. 

U.S.  DOC  may  also  request  the  U.S. 
Customs  Service  to  direct  ports  of  entry 
to  forward  an  Antidumping  Report  of 
Importations  for  entries  of  the  steel  plate 
during  the  period  this  Agreement  is  in 
eCbct 

C.  Verification 

MINFER  of  Russia  will  pomit  full 
verification  of  all  information  related  to 
the  administration  of  this  Agreement,  on 
an  annual  basis  or  more  fiequenUy,  as 
the  U.S.  D.O.C.  deems  necessary  to 
ensure  that  MINFER  of  Russia  is  in  full 
compliance  with  the  terms  of  the 
Agreement  Such  verifications  may  take 
place  in  association  with  scheduled 
consultations  whenever  possible. 

TX.  niTlnmrw  ami  Cnmmmnt 

A.  U.S.  DOC  shall  make  available  to 
representatives  of  each  party  to  the 
proceeding,  under  appropriately-drawn 
administrative  protective  ordexs 
consistent  with  U.S.  laws  and 
regulations,  business  proprietary 
information  submitted  to  U.S.  DOC 


semi-anmially  or  upon  request,  and  in 
any  administrative  review  of  this 
Agreonent 

B.  Not  later  than  45  days  after  the  date 
of  disclosure  imder  Section  VIILA.  the 
parties  to  the  procaedingmay  submit 
written  comments  to  U.S.'DOC,  not  to 
exceed  30  pages. 

C  During  ti^e  anniversary  month  of 
this  Agreement  each  party  to  the 
proceeding  may  request  a  hearing  on 
issues  raised  during  the  preceding 
Relevant  Period.  If  such  a  hearing  is 
requested,  it  will  be  conducted  in 
accordance  with  U.S.  laws  and 
regulations. 

X.  Consultatioiis 

MINFER  of  Russia  and  U.S.  DOC  shall 
hold  consultations  regarding  matters 
concwning  the  implementation 
operation  includii^  the  calculation  of 
reference  prices,  and/or  raforcement  of 
this  Agreement  Such  consultations  will 
be  held  each  year  during  the 
anniversary  month  of  this  Agreement 
Additional  consultations  may  be  held  at 
any  other  time  upon  request  of  either 
MINFER  of  Russia  or  U.S.  DOC 

XL  ViolatioBs  of  die  Agreament 

A.  Violation 

"Violation"  means  noncompliance 
with  the  terms  of  this  Agreement  caused 
by  an  act  or  omission,  in  accordance 
with  U.S.  Laws  and  regulations. 

MINFER  of  Russia  and  U.S.  DOC  will 
infonn  the  other  Party  of  any  violations 
of  the  Agreement  which  come  to  their 
attention  and  the  action  taken  with 
respect  thereto. 

Exports  in  excess  of  the  export  limits 
set  out  in  this  Agreement  shidl  not  be 
considered  a  violation  of  this  Agreement 
or  an  indication  the  Agreement  no 
longer  meats  the  requirements  of  U.S. 
lawrs  and  regulations  where  such 
exports  are  inconsequential, 
inadvertent  and  are  applied  against  the 
export  limits  of  the  following  Relevant 
Period. 

Prior  to  making  a  determination  of  an 
alleged  violation.  U.S.  DOC  will  engage 
in  emergency  consultations.  Such 
consultations  shall  begin  no  later  than 
21  days  from  the  day  of  request  and 
shall  provide  for  full  review,  but  in  no 
event  will  exceed  40  days.  After 
consultations.  U.S.  DOC  will  provide 
MINFER  of  Russia  20  days  within  which 
to  provide  comments.  U.S.  DOC  will 
make  a  determination  within  30  days 
after  the  date  established  for  submission 
of  comments  by  MINFER  of  Russia. 

B.  Appropriate  Action 

If  U.S.  DOC  detnmines  that  this 
Agreement  is  being  or  has  been  violated. 


U.S.  DOC  will  take  such  action  as  it 
determines  is  appropriate  under  the 
U.S.  laws  and  regulations. 

C.  MINFER  of  Russia  may  request  an 
extfflision  of  up  to  15  days  for  uiy  of  the 
deadlines  mentioned  in  this  Section.    ' 

XILDiiratloB 

The  export  limit  provided  for  in 
Section  in  of  this  Agreement  shall 
remain  in  force  from  October  24. 1997 
through  October  23,  2002. 

U.S.  DOC  will,  upon  receiving  a 
I»oper  request  made  by  MINFER  of 
Russia,  conduct  an  administrative 
review  under  thaU.S.  laws  and 
regulations.  U.S.  DOC  expects  to 
terminate  this  Agreement  and  the 
underiying  investigation  no  later  than  5 
3rears  from  October  24. 1997,  provided 
dwt  no  Russian  entity  has  besn  found  to 
have  violated  the  Agreement  in  any 
substantive  manner.  Such  review  and 
termination  shall  be  conducted  with 
U.S.  laws  and  regidations. 

MINFER  of  Russia  may  terminate  this 
Agreement  at  any  time  upon  notice  to 
U.S.  DOC  Termination  shall  be  efibctive 
60  days  after  such  notice  is  given  to  U.S. 
DOC  Upon  termination  at  the  request  of 
MINFER  of  Russia,  the  provisions  of 
U.S.  laws  and  regulations  shall  apply. 

XHL  Other  Proviakiiis 

A.  U.S.  DOC  finds  that  this  Agreement 
is  in  the  public  interest,  that  effoctive 
monitoring  of  this  Agreement  by  the 
United  States  is  practicable,  and  that 
this  Agreement  will  prevent  the 
suppression  or  undercutting  of  (nice 
levels  of  United  States  domestic  steel 
plate  products  by  imports  of  the  steel 
plate  subject  to  this  Agreement 

B.  U.S.  DOC  does  not  consider  any  of 
the  obligations  concerning  e^qiorts  of 
steel  plate  to  the  United  States 
undertakffli  by  MINFER  of  Russia 
pursuant  to  this  Agreement  relevant  to 
the  question  of  whether  firms  in  the 
undwlying  investigation  would  be 
entitied  to  separate  rates,  should  the 
investigation  be  resumed  for  any  reason. 

C  The  F.nglish  and  Russian  language 
versions  of  this  Agreement  shall  be 
authentic  and  equally  binding,  with  the 
English  version  being  controlling. 

D.  All  provisions  of  this  Agreement, 
including  the  provisions  of  the 
Preamble,  shall  have  equal  force. 

E.  For  all  purposes  hereunder,  the 
signatory  Parties  shall  be  represented 
by,  and  all  communications  and  notices 
shall  be  given  and  addressed  to: 

Department  U.S.  Department  of 
Commerce,  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Washington. 
D.C  20230 
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Ministry:  Head  of  Department  for  the 
Regulation  of  External  Economic 
Activities  of  the  Ministry  for  Foreign 
Economic  Relations  and  Trade  of  the 
Russian  Federation,  18/1 
Ovchinnikovskaya  naberezhnajra, 
Moscow-  1  13324.  Russia 

XIV.  Efiective  Date 

The  effective  date  of  this  Agreement 
suspending  the  antidumping 
investigation  on  cut-to-length  carbon 
steel  pkte  from  Russia  shall  be  October 
24. 1997. 

Signed  on  this  24th  day  of  October.  1997. 

For  U.S.  DOC 
Robert  LaRussa, 
Assistant  Secretaiyfor  Import 
Administration. 

For  MDMFER  of  Russia. 
Vladimir  M.  Chibirev, 
Acting  Trade  Represattative  of  the  Russian 
Federation  to  the  United  States. 

Appendixl 

In  accordance  with  the  established  format, 
MINFER  of  Russia  shall  collect  and  provide 
to  U.S.  DOC  all  information  necessary  to 
ensure  compliance  with  this  Agreement  This 
information  will  be  provided-to  U.S.  DOC  on 
a  semi-annual  basis. 

MINFER  of  Russia  will  collect  and 
fni^int^in  data  on  exports  to  the  United  States 
on  a  continuous  basis.  Sales  data  for  the 
home  market,  and  data  for  exports  to 
countries  other  than  the  United  States,  will 
be  leported  upon  request 

MINFER  of  Russia  will  provide  a  narrative 
explanation  to  substantiate  all  data  collected 
in  accordance  with  the  following  formats. 

A.  Report  of  Inventories 

Report  by  location,  the  inventories  held  by 
Russian  entities  in  the  United  States  and 
imported  into  the  United  States  during  the 
period  November  5, 1996  through  October 
24.  1997. 

1.  Quantity:  Indicate  original  units  of  measure 

and  in  metric  tons. 

2.  Location:  Identify  where  the  inventory  is 

currently  being  held.  Provide  the  name 
and  address  for  the  location. 

3.  Titled  Party:  Name  and  address  of  party 

who  legally  has  title  to  the  steel  plate. 

4.  Export  License/Temporary  Ckxniment 

Number  Indicate  the  numberfs)  relating 
to  each  entry  now  being  held  in 
inventory. 

5.  Certificate  of  Origin  Number<s):  Indicate 

the  numbers)  relating  to  each  sale  or 
entry. 

6.  Date  of  Original  Export:  Date  the  Export 

License/Temporary  Document  is  issued. 

7.  Date  of  Entry:  Date  the  steel  plate  entered 

the  United  States  or  the  date  book 
transfer  took  place. 

8.  Original  importer  Name  and  address. 

9.  Original  Exporter  Name  and  address. 

10.  Complete  Description  of  Merchandise: 

Include  heat  numbers,  HTS  numbers, 
physical  description.  ASTM 
specification,  and  other  available 
information. 


B.  Exports  to  The  United  States 

MINFER  of  Russia  will  provide  all  Export 
LicenseA'emporary  Document,  which  shall 
contain  the  following  information  except  that 
information  requested  in  item  #9,  date  of 
entry,  item  #10.  importer  of  record,  item  #16. 
final  destination.^nd  item  #17  other,  may  be 
omitted  if  unknown  to  MINFFR  of  Russia  and 
the  Russian  licensee. 

1.  Export  Licenae/Temporaiy  Document: 

Indicate  the  numberf  s)  relating  to  each 
sale  and  or  entry. 

2.  Complete  Description  of  Merchandise: 

Include  the  10  digit  HTS  category,  and 
the  ASTM  or  equivalent  grade. 

3.  ^lantity:  Indicate  in  metric  tons. 

.4.  F.O.B.  Sales  Value:  Indicate  currency  used. 

5.  Unit  Price:  Indicate  currency  used  per 

metric  ton. 

6.  Date  of  Sale:  The  date  all  essential  terms 

of  the  order  (i.e,  price  and  quantity) 
become  fixed. 

7.  Sales  Order  Numberfs):  Indicate  the 

numbeif  s)  relating  to  each  sale  and/or 
entry. 

8.  Date  of  Export:  Data  the  Export  License/ 

Temporary  Document  is  Issued. 

9.  Date  of  Entry:  Date  the  merchandise 

entered  the  United  Slates  or  the  date 
book  transfer  took  place. 

10.  Importer  of  Record:  Name  and  address. 

11.  Trading  Company:  Name  and  address  of 

trading  company  involved  in  sale. 

12.  Customer:  Name  and  address  of  the  first 

unaffiliated  party  purchasing  bom  the 
Russian  exporter. 

13.  Customer  Relationship:  Indicate  whether 

the  customer  is  affiliated  or  unafRliated 
to  the  Russian  exporter. 

14.  Quota  Allocated  to  Exporter  Indicate  the 

total  amount  of  quota  allocated  to  the 
individual  exporter  during  the  Relevant 
Period. 

15.  Quota  Remaining:  Indicate  the  remaining 

quota  available  to  the  individual 
exporter  during  the  Relevant  Period. 

16.  Final  Destination:  The  complete  name 

and  address  of  the  end-user. 

17.  Other.  The  identity  of  any  partyfies)  in 

the  transaction  chain  between  the 
customer  and  the  final  destination/end- 
user. 

Mill  Certification 

MINFER  of  Russia  shall  ensure  that  all 
shipments  of  steel  plate  exfwrted  to  the 
United  States  pursuant  to  this  Agreement, 
shall  be  accompanied  by  a  copy  of  the 
original  mill  certification,  which  includes  the 
heat  numberfs). 

C.  Exports  Other  Than  to  The  United  States 

Pursuant  to  Section  Vm,  pangraph  A, 
MINFER  of  Russia  will  provide  country- 
specific  volume  and  value  information  for 
exports  of  steel  plate  to  third  countries,  upon 
request,  regardless  of  whether  MINFER  of 
Russia  licenses  exports  of  steel  plate  to  such 
country! ies).  The  following  information  shall 
be  provided  except  that  information 
requested  in  item  S6,  date  of  entry,  f7, 
importer  of  record,  and  item  tlO.  may  be 
omitted  if  unknown  to  MINFER  of  Russia  and 
the  Russian  licensee. 


1.  Export  License/Temporary  Document: 

Indicate  the  number(s)  relating  to  each 
sale  and/or  entry,  if  any. 

2.  Quantity:  Indicate  in  original  units  of 

measure  sold  and/or  entered  in  metric 
tons. 

3.  Date  of  Sale:  The  date  all  essential  terms 

of  the  order  (i.e..  price  and  quantity) 
become  fbced. 

4.  Sales  Order  Nuraberfs):  Indicate  tlis 

numberfs)  relating  to  each  sale  and/or 
'entry. 

5.  Date  of  Export  Data  Export  License/ 

Temporary  Document  is  issued,  if  aiqr- 

6.  Date  of  Entry:  Date  the  merchandise 

entered  the  third  country  or  the  date  a 
book  transfer  took  place. 

7.  Importer  of  Record:  Name  and  address. 

8.  Customer  Name  and  address  (^the  first 

luiaffiliated  party  purchasing  from  the 
Russian  exporter. 

9.  Customer  Relationship:  Indicate  whether 

the  customer  is  atRliatsd  (x^  unaffiliated. 

10.  Other:  The  identity  of  any  partyfias)  in 

the  transaction  chain  between  the 
customer  and  the  final  destination. 

D.  Home  Market  Sales 

Pursuant  to  Section  Vm,  paragraph  A.  the 
MINFER  of  Russia  will  provide  home  market 
volume  and  value  information  for  sales  of 
steel  plate,  upon  request.  The  following 
information  shall  be  provided  with  the 
exception  of  item  #6,  if  unknown  to  MINFER 
of  Russia  and  the  Russian  producer/aiqxxter. 

1.  Quantity:  Indicate  in  original  units  of 

measure  sold  and/or  entered  in  metric 
tons. . 

2.  Date  of  Sale:  The  date  all  essential  terms 

of  order  (i.e..  price  and  quantity)  become 
fixed. 

3.  Sales  Order  Numberfs):  Indicate  the 

numberfs)  relating  to  each  sale  and/or 
entry. 

4.  Customer  Name  and  address  of  the  first 

unaffiliated  party  purchasing  from  the 
Russian  exporter. 

5.  Customer  Relationship:  Iiulicate  whether 

the  customer  is  affiliated  or  unaffiliated. 

6.  Other  The  identity  of  any  party(ies)  in  the 

transaction  chain  between  tlw  customer 
and  the  final  destination. 

Appendix  n 

Section  734  (1)  of  the  Tariff  Act  of  1930  as 
amended: 

(1)  Sp«dd  Rule  for  Noa-Markat  Ecoaoo^ 
Cowitrtes 

(1)  In  General. — The  administering 
authority  may  suspend  an  investigation 
(uider  this  subtitie  upon  acceptance  of  an 
agreement  with  a  non-market  economy 
country  to  restrict  the  volume  of  imports  into 
the  United  States  of  the  merchandiae  under 
investigation  only  if  the  administering 
authority  determines  that: 

(A)  such  agreement  satisfies  the  requirements 

of  subsection  (d).  and 

(B)  will  prevent  the  suppression  or 

undercutting  of  price  levek  of  domestic 
products  by  imports  of  the  merchandise 
under  investigation. 

(2)  Failure  of  Agreements. — If  the 
administering  authority  determines  that  the 
agreement  accepted  uniiar  this  sufaaaction  no 
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longer  prevents  the  suppression  or 
undercutting  of  domestic  prices  of 
merchandise  manufactured  in  the  United 
States,  the  provisions  of  subsection  (I)  shall 
apply. 

(FR  Doc  97-30305  FUed  11-18-97;  8:45  am) 
auan  COOK  SBio-os-p 


DEPARTMENT  OF  COMMERCE 

Intomattonal  Trade  AAninlstration 
[A-tti-8oq 

ttoUo*  of  Finai  D«lMminaiion  of  SalM 
■I  Lms  Than  FMr  Valuo:  Corlain  Cul- 
lo-LMiglh  Cartion  Slool  PMo  from  the 


AOBICV:  Import  Administiation, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  19, 1997. 

FOR  HMTHB)  MFOnHATKM  CONTACT: 
Nithya  Nagaia)an  at  (202)  482-1324  or 
Eugenia  Chu  at  (202)  482-3964,  Import 
Administration,  IntematioBal  Trade 
Administration*  U.S.  Department  of 
Commerce,  14th  Street  and  Conatitution 
Avenue,  N.W..  Washington.  D.C.  20230. 

Applicable  Statute:  Unless  otherwise 
indicated,  all  citatioas  to  the  statute  are 
references  to  the  provisions  effective 
January  1, 1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  of 
1930  (the  Act)  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CF.R,  part  353  (1997). 

Final  Determination:  We  determine 
that  certain  cut-to-lengtfa  steel  plate 
(CTL  plate)  from  the  Russian  Federation 
is  being,  or  is  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  {Preliminary 
Detennination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Caihon  Steel  Plate  From  the  Russian 
Federation.  62  FR  31967  (June  11, 
1997)),  the  following  events  have 
occurred: 

In  Jime  1997,  we  verified  the 
Severstal's  questionnaire  responses.  On 
July  23, 1997.  the  Department  issued  its 
report  on  vmification  findings. 
Petitioners  and  Respondent.  Severstal, 
submitted  case  brieCs  on  July  31, 1997. 
and  rebuttal  briefis  on  August  5, 1997.  A 
public  hearing  was  not  requested  nor 
held. 

On  August  8, 1997,  the  Department 
provided  interested  parties  the 
opportimity  to  submit  additional 


publicly-available  information  (PAl) 
from  surrogate  countries  to  value  certain 
factors  of  production.  The  Department 
received  responses  on  August  15, 1997, 
and  comments  on  August  22, 1997. 

Scope  of  InvestigatioB 

The  products  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  universal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
faces  or  in  a  clc»ed  box  pass,  of  a  width 
exceeding  ISO  mm  but  not  exceeding 
1250  mm  and  of  a  thickness  of  not  less 
than  4  mm.  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  ptdnted, 
varnished,  or  coated  «vith  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances.  4.75  mm  or 
more  in  thickness  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  diickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nonrectangular  cross- 
section  where  such  cross-section  is 
achieved  subsequent  to  the  rolling 
process  (i.e.,  pniducts  which  have  been 
"worked  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  merchandise 
is  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  item 
numbers  7208.40.3030.  7208.40.3060, 
7206.51.0030,  7206.51.0045. 
7208.51.0060,  7208.52.0000, 
7208.53.0000.  7206.90.0000. 
7210.70.3000.  7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000. 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Excluded  from  the  subject 
merchandise  within  the  scope  of  the 
petition  is  grade  X-70  plate.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive.  See 
memorandum  on  Scope  of 
Investigations  on  Catbon  Steel  Plate, 
from  Joseph  Spetrini  to  Robert  S. 
LaRussa  (October  24, 1997). 

Period  of  Investigatioo  (POI) 

The  POI  is  April  1, 1996  through 
September  30, 1996. 

Separate  Ralan 

Severstal  has  requested  a  separate, 
company-specific  rate.  The  claimed 
ownership  structure  of  Severstal  during 


the  POI  is  that  of  a  publicly  owned  joint 
stock  company,  where  the  state  owned 
20%  of  the  shares. 

To  establish  whether  a  firm  is 
sufBcientiy  independent  from 
government  control  to  be  entitied  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  under  a  test 
arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  (May  6. 1991)  [Spaiklert)  and 
amplified  in  Final  Detamination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China.  59  FR  225«5  (May  2. 1994) 
[Silicon  Carbide).  Under  the  separate 
rates  oiteria,  the  Department  assigns 
separate  rates  in  nonmarket  economy 
cases  only  if  a  respondent  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  govemmantal  control  over 
export  activities. 

1.  Absence  of  De  fure  Control 

An  individual  company  may  be 
considered  for  a  separate  rate  if  it  meets 
the  following  tiefure  criteria:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactflMota  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
Severstal  has  placed  on  the 
administrative  record  a  number  of 
documents  demonstrating  absence  of  de^ 
jure  control.  These  doctmients  include' 
laws,  regulations,  uid  provisions 
enacted  by  the  government  of  the 
Russian  Federation,  describing  the 
deregulation  of  Russian  enterprises  as 
well  as  the  deregulation  of  the  Russian 
export  trade  (except  (or  a  list  of 
products  that  may  be  subject  to 
government  export  constraints  which 
Severstal  claims,  and  the  Department 
verified,  do  not  include  subject 
merchandise).  Specifically,  Severstal 
provided  English  translations  of  the 
laws  and  regulations  governing  their 
enterprises.  These  laws  and  regulations 
authorized  Severstal  to  make  its  own 
operational  and  managerial  decisions 
during  the  PCM.  See  Separate  Rates 
Memorandum,  doled  June  3, 1997. 

2.  Absence  ofDe  Fmcto  Control 

The  DepartBwnt  typically  considers 
four  factors  in  evalualing  whether  each 
respondent  is  subject  to  de  facto 
governmental  oontrol  of  its  export 
functions:  (1)  whedior  the  export  prices 
("EP")  are  set  by  or  subfect  to  the 
approval  of  a  govenMBeotal  authority: 
(2)  whether  the  loapoodent  has 
authority  to  negotiade  and  sign  contracts 
and  other  agreeaeats;  (3)  whether  the 
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respondent  has  autonomy  &om  the 
government  in  making  decisions 
regarding  the  selection  of  managemeot; 
and  (4)  whether  the  respondent  retains 
the  proceeds  of  its  export  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses. 

Severstal  asserted,  and  we  verified, 
the  following:  (1)  it  establishes  its  own 
EPs:  (2)  it  negotiates  contracts  without 
guidance  fitun  any  governmental 
entities  or  organizations;  (3)  it  selects  its 
own  management:  and  (4)  it  retains  the 
proceeds  of  its  export  sales,  uses  profits 
according  to  its  business  needs,  and  has 
the  authority  to  sell  its  assets  and  to 
obtain  loans.  In  addition,  Severstal's 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  Ehiring  verification 
proceedings,  Department  officials 
viewed  such  evidence  as  sales 
documents,  company  correspondence, 
and  bank  statements.  This  information 
supports  a  finding  that,  during  the  POI. 
there  was  a  de  facto  absence  of 
governmental  control  of  export 
functions.  In  addition,  we  determined 
that  Severstal  had  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management 
diuing  the  POI.  Therefore,  we  have 
concluded  that  Severstal  is  entitled  to  a 
separate  rate.  See  Separate  Rate* 
^4emo^andum,  dated  June  3, 1997. 

The  Rnasia-Wide  Rale 

U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  certain  carbon  steel  plate  from  the 
Russian  Federation  is  greater  than  the 
total  quantity  and  value  of  steel  plate 
reported  by  all  Russian  companies  that 
sidimitted  responses.  Given  this 
discrepancy,  we  conclude  that  not  all 
exporters  of  Russian  carbon  steel  plate 
responded  to  our  questionnaire. 
Accordingly,  we  are  applying  a  single 
antidumping  deposit  rat»— the  Russia- 
wide  rate — to  all  exporters  in  the 
Russian  Federation  (other  than 
Severstal),  based  on  our  presumption 
that  those  respondents  who  failed  to 
respond  constitute  a  single  enterprise 
and  are  under  common  control  by  the 
Russian  Federation  government.  See. 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the 
People's  Republic  of  China.  61  FR  19026 
(April  30,  1996). 

This  Russia-wide  antidiunping  rate  is 
based  on  adverse  facts  available.  Section 
776(a)(2)  of  the  Act  provides  that  "if  an 
interested  party  or  any  other  person  (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority;  (B)  fails  to  provide  such 


information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (cKD  and  (e)  of  section  782: 
(C)  significantiy  impedes  a  proceeding 
imder  this  title;  or  (d)  provides  such 
infonnation  but  the  information  cannot 
be  verified  as  provided  in  section  782(i). 
the  administering  authority  *  *  *  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 

title." 

In  addition,  section  77e(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information."  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  infonnation, 
including  the  information  drawn  from 
the  petition. 

As  discussed  above,  all  Russian 
exporters  that  do  not  qualify  for  a 
separate  rate  are  treatod  as  a  single 
enterprise.  Because  some  exporters  of 
the  single  enterprise  failed  to  respond  to 
the  Department's  requests  for 
information,  that  siI^^e  enterprise  is 
considered  to  be  uncooperative.  In  such 
situations,  the  Department  generally 
selects  as  total  facts  available  either  the 
higher  of  the  average  of  the  margin  from 
the  petition  or  the  highest  rate 
calculated  for  a  respondent  in  the 
proceeding.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Peraulfates  From  the 
Peoples  Republic  of  China,  96  FR  27222 
(May  19, 1997).  In  the  presoit  case,  the 
average  margin  in  the  petition  is  higher 
than  the  one  calculated  rate. 
Accordingly,  the  Department  has  based 
the  Russia-wide  rate  on  information  in 
the  petition.  In  this  case,  the  average 
petition  rate  is  185.00  percent 

Section  77e(c)  of  the  Act  provides  that 
where  the  Department  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonable  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAAJ.  accompanying  the  URAA  (H. 
Doc.  316.  Vol.  1,  103d  Cong..  2d  Seas. 
870  (1996)).  clarifies  that  the  petition  is 
"secondary  information"  and  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

In  accordance  with  section  776(c)  of 
the  Act,  we  corroborated  the  margins  in 
the  petition  to  the  extent  practicable. 
The  infonnation  contained  in  the 


petition  shows  that  petitioners 
calculated  export  price  based  on  two 
methods:  (1)  the  import  values  declared 
to  the  U.S.  Customs  Service;  and  (2)  an 
average  export  price  derived  fronr  actual 
U.S.  selling  prices  known  to  petitioners. 
We  compared  the  starting  prices  used  by 
petitions  less  the  importer  mark-ups 
against  prices  derived  from  U.S.  import 
statistics  and  found  that  the  two  sets  of 
prices  were  consistent  We  also 
compared  the  movement  charges  used 
in  the  petition  writh  the  surrogate  values 
used  by  the  Department  in  its  mvgin 
calculations  and  found  them  to  be 
consistuit 

The  information  in  the  petition. with 
respect  to  the  normal  value  (NV)  is 
based  on  factors  of  production  used  by 
the  petitioner  in  the  producticm  of  steel 
plate.  Petitioner  submitted  usage 
amounts  for  materials,  labor  and  energy, 
adjusted  for  known  differences  in 
production  efficiencies.  To  account  for 
diffarences  between  the  production 
processes  of  petitimiers  and  potential 
respondents,  Petitioner  submitted  three 
cost  models  in  the  petition:  (1)  Basic 
Oxygen  Furnace  (BCV)  Cost  Model;  (2) 
Open-Hearth  Furnace  Cost  Model;  and 
(3)  Weif^ted  Average  Normal  Value  of 
the  BOF  and  Open-Hearth  methods. 

The  margins  in  the  petition,  which 
ranged  from  139.97  to  230.38  percent 
were  obtained  by  Petitioners  by 
compering  the  normal  values  to  the 
export  price  developed  from  customs 
values  and  to  export  prices  developed 
from  actual  U.S.  price  quotes.  For  eech 
method,  petitioners  submitted  estimated 
dumping  margins  for  dn  BOF  method, 
the  open-hearth  method  and  a  weighted* 
average  of  the  two.  See  Corroboration 
Memorandum,  dated  June  3, 1997. 

Fair  VahM  Cooipariaaas 

To  determine  whether  the  sale  of 
certain  carbon  steel  plate  from  the 
Russian  Federation  sold  to  the  United 
States  by  the  Russian  exporters 
receiving  separate  rates  were  made  at 
less  than  fair  value,  we  compared  the  EP 
to  the  NV.  as  specified  in  the  "Export 
Price"  and  "Nonnal  Value"  sections  of 
this  notice. 

Export  Price 

For  Severstal,  we  calculated  EP  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  subject  merchandise 
was  sold  directiy  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  constructed  export 
price  (CEP)  methodology  was  not 
otherwise  indicated.  In  accordance  with 
section  777A(d)(lKAXi)  of  the  Act  we 
compared  POI-wide  weighted-average 
EPs  to  the  factors  of  productfon. 
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We  corrected  Severstal's  data  for 
errors  and  minor  omissions  found  at 
verification  and  submitted  to  the 
Department.  We  calculated  EP  in 
accordance  with  our  preliminary 
calculations,  except  that  we:  (1) 
corrected  for  the  errors  found  at 
verification  as  submitted  by  Severstal  on 
July  18, 1997,  and  (2)  corrected  input 
freight  factors  for  limestone  and 
ferroalloy  purchases  based  on  findings 
from  verification,  see  Comments  below. 

Nonnal  Value 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  at  a  level  of  economic 
'  development  comparable  to  that  of  the 
non-market  economy  country  and  that 
are  significant  producers  of  comparable 
merchandise. 

In  our  preliminary  determination,  we 
selected  Brazil  as  our  surrogate  country. 
Brazil  is  an  appropriate  country  for  the 
reasons  set  forth  in  our  preliminary 
determination.  See  the  January  27, 1997 
memorandum  from  the  OfBce  of  Policy 
discussing  our  selection  of  siurrogate 
countries  for  Russia  {Policy  Memo). 
Since  we  find  no  compelling  reason  to 
change  this  selection,  we  have 
continued  to  base  FMV  on  the  values  of 
the  factors  of  production  as  valued  in 
Brazil. 

Factors  of  Production 

We  calculated  NV  based  on  fiactors  of 
production  cited  in  the  prelinunary 
determination,  making  adjustments  for 
specific  verification  findings.  See  Final 
Determination  Calculation 
Memorandum,  dated  October  24, 1997. 
To  calculate  NV,  we  multiplied  the 
verified  amounts  for  the  factors  of 
production  by  the  appropriate  surrogate 
value  for  the  different  inputs.  We  have 
used  the  same  surrogate  sources  as  in 
the  preliminary  determination  with  the 
exception  of  overhead,  SGftA,  and 
profit.  For  the  final  determination  we 
based  the  percentages  for  overhead, 
SG&A  and  profit  on  the  detailed  public 
version  of  Companhia  Sideruigica  de 
Tubarao's  (CST)  and  Usinas 
Siderurgicas  de  Mines  Gerais' 
(Usiminas)  financial  statements  that 
were  placed  on  the  record  of  this 
investigation  by  Severstal.  See  Comment 
3,  below. 

VerificatiDn 

As  provided  in  section  782(iJ  of  the 
Act,  we  verified  the  infonnation 
submitted  by  Severstal  for  use  In  our 
final  determinatioiL  We  used  standard 
verification  procedures,  including 
examination  of  relevant  arrmmtiiig  and 


production  records  and  original  source 
documents  provided  by  Severstal. 

Comment  1:  Input  Freight  Factors  for 
Limestone  and  Ferroalloy  Purchases. 

Petitioners  claim  that  Severstal  falsely 
reported  no  transportation  costs 
incurred  in  connection  with  its 
purchases  of  limestone  and  ferroalloys 
for  use  as  raw  material  inputs. 
Petitioners  state  that  at  verification  the 
Department  determined  that  one  of 
Severstal's  two  limestone  suppliers  is 
located  near  Severstal's  Cherepovets 
fecility,  and  the  other  is  located  a  fair 
distance  away.  Additionally,  Petitioners 
assert  that  Severstal  has  numerous 
suppliers  of  ferroalloys  located  at 
varying  distances  bt>m  Severstal's 
facility.  Petitioners  argue  that  the  failure 
to  report  these  facts  was  not  an 
"inadvertent"  error  and  the  information 
does  not  constitute  a  "minor" 
correction.  Therefore,  Petitioners  argue 
that  the  Department  should  treat 
Severstal' 8  withholding  of  this        ^ 
infonnation  as  a  failure  to  provide 
ryjuested  information  in  a  timely 
fashion  and  an  impediment  to  this 
proceeding.  Petitioners  rely  on  Titanium 
Sponge  from  the  Russian  Federation; 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review.  61  FR 
58525  (Nov.  15,  1996)  (Titanium  Sponge 
from  Russia)  to  argue  that  the 
Department  may  not  accept  this  new 
information  at  verification,  stating  that 
"the  Departinent  accepts  new 
information  at  verification  only  when 
(1)  the  need  for  that  information  was  not 
evident  previously,  (2)  the  information 
makes  mincH'  corrections  to  information 
already  on  the  record,  or  (3)  the 
infonnation  corroborates,  supports,  or 
clarifies  information  already  on  the 
record."  Furthermore,  Petitioners  argue 
that,  because  Severstal  did  not  act  to  the 
best  of  its  ability  in  responding  to  the 
Department's  requests,  the  Department 
should  apply  adverse  facts  available  by 
calculating  freight  for  both  limestone 
and  ferroalloys  as  originating  from  the 
most  distant  siq)plier8  of  each  input 

Severetal  argues  that  the  use  of  "fects 
available"  is  not  appropriate  in  thi« 
situation  as  Severstal.  who  has  never 
before  been  involved  in  a  U.S. 
antidumping  proceeding  and  has  never 
before  faced  data-gathering  demands  of 
such  intensity,  submitted  a  massive 
amount  of  data,  the  overwhelming  bulk 
of  which  was  verified.  Severstal  argues 
that  in  the  limited  amount  of  time  to 
prepare  its  responses  it  focused  on  the 
major  inputs.  Furthermore,  Severstal 
asserts,  because  one  of  the  major  sources 
of  limestone  is  located  in  the  immediate 
vicinity  of  Severstal's  steel  mill,  it  is  not 
surprising  that  it  overlooked  the  more 
distant  source  in  preparing  its  response. 


Additionally,  Severstal  argues  that  it  is 
the  Department's  standard  to  accept 
such  corrected  data. 

Department  Position 

We  agree  with  Petitioner  that  the 
Department  must  resort  to  facts 
available  to  calculate  freight  for 
ferroalloys.  Section  776(b}  of  the  Act 
provides  that  adverse  inferences  may  be 
used  if  a  party  has  feiled  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
Severstal  reported  no  transportation 
costs  for  its  purchase  of  ferix)alloys 
despite  the  feet  that  none  of  the 
suppliers  of  ferroalloys  are  located  in 
the  vicinity  of  Severstal's  steel  mill. 
Therefore,  for  the  final  determination, 
we  have  used  the  greatest  reported 
distance  to  calculate  freight  for 
ferroalloys  as  adverse  facts  available. 

However,  based  on  the  fact  that  a 
major  source  of  limestone  is  located  in 
the  immediate  vicinity  of  Severstal's 
steel  mill,  we  agree  with  Severstal  that 
the  other  source  was  a  mere  oversight 
and  constitutes  an  inadvertent  error. 
Therefore,  we  did  not  use  the  greatest 
distance  to  calculate  freight  for 
limestone.  Instead,  we  have  used,  as 
adverse  facts  available,  a  simple  average 
of  the  two  verified  distances  to  calculate 
transportation  costs  incxirred  with 
Severstal's  purchase  of  limestone. 

The  submission  of  these  corrections  is 
not  the  same  as  the  submission  of  data, 
rejected  by  the  EVepartment  in  Titanium 
Sponge  from  Russia,  where  a  party 
claimed  a  by-product  deduction  at 
verification.  Severstal's  information, 
contrary  to  Petitioners'  assertions, 
constitutes  a  minor  correction  to  the 
information  placed  on  the  record  by 
Severstal  and  it  has  a  negligible  impact 
on  the  weighted-average  margin 
calculation.  Therefore,  we  have 
accepted  this  information.  However,  as 
stated  above,  we  have  used  fects 
available  to  calciilate  freight  for  both 
limestone  and  ferroalloys  in  the  final 
determination  because  Severstal  failed 
to  provide  the  requested  information  in 
timely  fashicm. 

Comment  2:  Non-Metallic  Waste  at 
the  BOF  and  Recycled  Materials  at  the 
Open  Hearth  Furnace. 

Petitioners  argue  that  the  information 
first  submitted  at  verification  that 
allegedly  corrects  "minor  errors"  in 
Severstal's  reported  non-metallic  waste 
offset  at  the  basic  oxygen  furnace  (BOF) 
and  recycled  materials  ofbet  for  the 
open  hearth  furnaces  should  be  rejected 
because  it  does  not  correct  clerical  or 
minor  errors  in  Severstal's  original 
submission  and  it  is  untimely,  unclear, 
and  incorrect.  In  addition.  Petitioners 
argue  that  Severstal's  corrected 
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information  changes  the  reported 
voiiune  of  recycled  materials  at  ths  open 
hearth. 

Severstal  does  not  insist  that  the  oraet 
for  non-metallic  waste  at  the  BOF  be 
adopted  because  Severstal  has  come  to 
the  conclusion  that  it  erred  in  including 
this  information  in  its  correction  letter 
provided  to  the  verifiers.  Severstal  has 
since  determined  that  the  non- metallic 
waste  amounts  reported  in  its  BOF 
ledger  are  not  included  as  offsets  by  the 
company  when  calculating  its  cost  of 
production  of  products  for  which  that 
shop  is  utilized.  However,  Severstal 
argues  that  the  Department  should  make 
the  requested  correction  for  the  offeet 
for  recycled  materials  at  the  open  hearth 
himace.  Severstal  explains  that  it 
simply  made  an  error  when  manually 
preparing  the  database  for  submission, 
which  it  corrected  in  its  June  16. 1997 
letter  of  verification  corrections. 
Severstal  argues  that  it  is  the 
Department's  well-established  practice 
to  accept  the  correction  of  such  errors. 
especially  in  a  case  where  the 
overwhelming  volume  of  submitted  data 
was  verified  as  accurate. 

Department  Position 

We  agree  with  Petitioners  that  the 
new  information  claiming  an  offset  for 
non-metallic  waste  at  BOF  should  be 
rejected  since  the  non-metallic  waste 
amounts  are  not  included  as  offsets  by 
Severstal.  Therefore,  we  did  not  make 
an  adjustment  in  calculating  normal 
value. 

Based  on  the  results  of  verification, 
we  agree  with  Severstal  regarding  the 
correction  of  the  recycled  materials  at 
the  open  hearth.  The  revision  corrects 
an  error  that  arose  from  the  manual 
extraction  of  data  from  the  open  hearth's 
records  which  we  verified  (see 
Verification  Report,  dated  July  23,   . 
1997).  We  have  corrected  for  this  error 
in  the  final  determination. 

CoQunent  3:  Factory  Overhead.  SGIkA. 
and  Profit. 

Petitioners  claim  that  the 
Department's  preliminary  results  did 
not  include  all  factory  overhead  costs 
and  that  a  dumping  margin  cannot 
accurately  be  calculated  without  the 
inclusion  of  non-depreciation  overhead 
costs.  Although  Petitioners  have  not 
been  able  to  &id  this  Information,  they 
provided  one  integrated  producer's 
financial  statement  (Pohang  Iron  &  Steel 
Co..  Ltd.  ("POSCXD"))  which  provides  a 
detailed  Ust  of  the  types  of  expenses 
incurred  as  manufacturing  costs. 
Petitioners  urge  the  Department  to 
either  use  the  percentages  from 
POSCO's  ftnmirinl  statement  as  facts 
available  to  approximate  the  proper 
amount  of  factory  overhead  costs,  or  use 


its  resources  to  find  this  additional 
information. 

Severstal  argues  that  the  Department 
should  reject  Petitioners'  proposal  to 
use  factory  overhead  values  obtained 
from  the  financial  reports  of  a  steel 
company  in  Korea.  Respondents 
contend  that  Korea  is  not  an  appropriate 
surrogate  coimtiy  for  Russia,  and  it  was 
never  considered  by  the  Department  or 
the  parties  in  this  (or  any  other) 
investigation  as  a  potential  surrogate. 
Severstal  cites  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  ai; 
Final  Results  of  Antidumping  Duty 
AdministraUve  Reviews,  57  FR  28360 
Oxine  24. 1992)  (Antifriction  Bearings) 
where  the  Department  refused  to  use  a 
siirrogate  overhead  rate  from  another 
country  because  it  was  not  among  the 
surrogate  countries  cited  for  that  review. 
Additionally,  Severstal  claims  that  to 
stray  from  Brazil  to  Korea  would  violate 
the  Department's  preference  for 
consistency  in  the  calculation  of  factor 
values,  which  is  referenced  through  it% 
reliance  on  data  in  a  single  surrogate 
country  if  possible.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People's 
Republic  of  China,  57  FR  21058  (May 
18. 1992)  (Carbon  Steel  Butt-Weld  Pipe 
Fittings).  Severstal  further  argues  that 
while  only  depreciation  is  identified  in 
the  financial  reports  of  the  Brazilian 
steel  producers  whose  financial 
information  the  Department  used  in  the 
Preliminary  Results,  the  Department 
merely  accepted  Petitioners'  own 
proposal  in  using  this  data  as  the  basis 
for  calcxdating  the  factory  overhead 

ratio. 

Furthermore.  Severstal  argues  that  the 
Department  incorrecdy  utilized  the  data 
from  surrogate  country  steel  producers' 
financial  statements  for  periods  outside 
the  period  of  investigation  (POI). 
Severstal  argues  that,  consistent  with 
the  Department's  prior  practice,  the 
Department  should  use  financial  data 
contemporaneous  with  the  POI. 
Severstal  cites  several  cases  where  the 
Department  has  noted  its  policy  to  use 
contemporaneous  surrogate  values. 

Severstal  also  provided  the  1996 
financial  statements  of  the  surrogate 
country  companies  and  provided 
recalculated  ratios.  Severatal 
additionally  alleges  that  the  Department 
made  two  clerical  errors  in  calculating 
the  SG&A  and  profit  ratios.  Severstal 
states  that,  when  calculating  the  SG&A 
factor,  the  Department  incorrectly 
included  profit  sharing  expenses. 
Severstal  states  that  these  expenses  do 
not  represent  actual  expenses  inclined 
by  the  companies  but.  rather,  reflect  the 


value  of  profits  shared  with  employe 
and  management,  dividend 
distributions  to  employees,  and  annual 
taxes  on  net  income.  Additionally. 
Severstal  states  that  the  Department 
made  a  mathematical  error  in 
calculating  the  average  profit  ratio. 
Severstal  requests  that,  if  the 
Department  chose  not  to  utilize  the 
contemporaneous  data,  the  Department 
should  at  least  utilize  the  correct  ratio 
of  25.56  percent  as  opposed  to  the  26.65 
value  utilized  in  the  preliminary 
determination. 

Department  Position 

We  agree  with  Petitioner  that  our 
preliminary  results  did  not  include  all 
factory  overhead  costs;  however,  we 
disagree  with  Petitioner's  suggestion  to 
use  the  data  from  a  Korean  steel 
producer's  financial  statement  to 
calcidate  a  factory  overhead  ratio.  It  is 
the  Department's  preference  to  use  a 
single  surrogate  country  as  the  source  of 
data  in  an  WAE  investigation.  See 
Carbon  Steel  Butt-Weld  Pipe  Fitting^. 
Fuitharmora.  it  is  the  Department's 
practice  to  only  use  data  of  those 
countries  listed  as  potential  surrogates 
identified  in  the  Policy  Memo.  See 
Antifriction  Bearings.  Korea  was  never 
identified  as  a  potential  surrogate  for  the 
Russian  economy.  Therefore,  we  have 
continued  to  use  Brazilian  data  for  the 
final  determination. 

We  agree  with  Severstal  that  the 
Department  shoiild  use  financial  data 
contemporaneous  with  the  POI.  Based 
on  the  submitted  information  and  the 
Department's  own  research,  we  agree 
with  Severatal  that  the  financial  data 
from  the  1996  income  statements  of  the 
two  Brazilian  companies  used  in  the 
preliminary  determination,  CST  and 
Usiminas,  are  the  most  appropriate 
surrogate  information  available  to 
calcidate  the  percentages  for  overhead, 
SC&A,  and  profit  for  our  final 
determination. 

In  contrast  to  our  preliminary 
determination,  for  this  final 
determination,  in  order  to  ensure  diat 
all  costs  are  properly  accounted  for.  in 
accordance  with  our  practice  we  revised 
the  overhead  ratio  to  include  employee 
profit  fhnpng.  Despite  the  manner  in 
which  labor  costs  are  packaged  (i.e.. 
either  through  straight  salary,  profit 
sharing,  etc.).  total  labor  costs  remain 
the  same  to  the  employer.  This  includes 
all  profit  sharing  expenses.  See 
Porcelain-on-Steel  Cookware  from 
Mexico:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  25908  (May  12. 1997). 
where  the  Department  determined  that 
profit  nharing  expense  relates  to  the 
compensation  of  direct  labor.  Labor  is 
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captured  in  the  cost  of  manufacturing 
which  is  part  of  the  cost  of  sales,  llius. 
we  have  included  profit  sharing  in 
overhead.  However,  if  a  company  broke 
out  profit  sharing  between  employees 
and  management,  as  CST  has  done,  we 
included  management  profit  sharing  in 
the  SG&A  calculation  and  employee 
profit  ahariTig  in  the  overhead 
calculation.  See  Final  Determination 
Calculation  Memorandum,  dated 
October  24. 1997. 

Consistent  with  prior  Department 
practice,  we  have  continued  to  include 
social  contributions  in  SG&A  for  the 
final  determination.  See  Final 
Determination  Calculation 
Memorandum,  dated  October  24. 1997; 
see  also  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determinations:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products. 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Braxil, 
58  FR  7080  (February  4,  1993). 
Corrunent  4:  Energy. 
In  our  preliminary  determination,  we 
used  a  "theoretical  fuel"  ratio  submitted 
by  Severstal  to  derive  values  for  various 
energy  inputs.  Petitioners  allege  that 
this  approach  is  flawed  for  several 
reasons,  particularly  with  respect  to 
inputsof  energy  gases.  Firat,  Petitionera 
assert  that  the  Department  used 
numbera  that  represent  the  amount  of 
energy  or  fuel  theoretically  necessary  to 
create  the  energy  instead  of  the  energy 
generated  (caloric  output)  by  the   • 
particular  type  of  fuel.  Petitioners  argue 
that  the  calculations  should  be  based  on 
caloric  yield  because  the  heat 
requirements  of  the  steelmaking  process 
demand  a  certain  caloric  yield 
regardless  of  the  amount  of  energy  that 
may  have  been  used  to  create  the  fuel 
before  it  was  purchased  by  the  steel 
producer.  Second,  Petitionera  argue  that 
it  is  not  clear  what  Respondents' 
reported  figures  represent  because 
Severattd  did  not  provide  a  citation  or 
supporting  documentation  for  its  table. 
Tldrd.  Petitioners  claim  that  the  table 
used  by  the  Department  is  flawed 
because  the  ratios  representing  the 
energy  needed  to  create  each  fuel  are  the 
same  as  the  ratios  representing  the 
energy  yield  of  the  resiUting  product.  In 
other  words.  Petitioners  conclude  it 
appears  as  though  every  fuel  listed  has 
exacUy  the  same  energy  efficiency. 

Severstal  agrees  that  the  Department 
may  use  the  "theoretical  fuel"  ratios  to 
derive  the  values  for  energy  sources. 
Furthermore,  Severstal  claims  that, 
because  the  "theoretical  foel"  data  in 
the  fint  table  to  which  Petitionera  object 


was  based  on  a  scientific  study  and 
made  available  for  the  Department  at 
verification,  there  is  no  reason  to  doubt 
its  accuracy.  However,  Severatal  does 
not  object  to  the  proposal  to  use  the 
second  table  (showing  the  quantity  of 
energy  (in  calories)  generated  by  each 
type  of  fuel)  to  convert  to  an  equivalent 
consumption  value  in  terms  of  natural 
gas  usage. 

Department  Position 

Based  on  ouir  fiTwJinga  at  verification, 
all  gas  input  factora  are  reported  in 
cubic  metera  needed  to  produce  one  ton 
of  plate.  Usage  rates  were  adjusted  to 
account  for  yields  and  waste.  In 
obtaining  surrogate  value  information, 
we  were  able  to  find  values  for  natural 
gas  in  cubic  metera  based  on  Brazilian 
import  statistics,  but  were  unable  to 
obtain  surrogate  values  for  other  input 
energy  sources  on  the  same  basis. 
Therefore,  in  order  to  ensure  that  the 
value  of  energy  was  consistent  across  all 
energy  sources  in  calculating  normal 
value,  we  chose  to  convert  the  other 
energy  sources  into  natural  gas 
equivalents. 

In  response  to  Petitionera'  argument 
that  the  Department  should  use  the 
caloric  ou^ut  of  fuels  to  determine  the 
value  of  these  fuels,  we  have  used  factor 
inputs  as  reported  on  a  caloric  output 
basis.  We  simply  converted  the 
surrogate  value  for  natural  gas  into  other 
gas  equivalents  using  public  converaion 
rates.  Therefore,  we  have  continued  to 
use  the  methodology  from  oujr 
preliminary  determination  as  this 
methodology  is  an  accurate  means  of 
valuing  energy  usage. 

Comment  5:  Reported  Factor  Usage 
Data. 

Petitionera  allege  that  the  production 
factor  data  submitted  by  Severatal  are 
distorted  in  that  they  report  the  same 
factors  of  production  for  multiple 
CONNUMs.  Petitionera  claim  that 
Severstal  did  not  submit  its  factor  usage 
data  at  the  COIWUM-specific  level  of 
detail  requested  by  the  Department  and 
that  Severatal  reported  the  same  factor 
input  values  for  multiple  CONNUMs. 
Petitionera  are  primarily  concerned  with 
Severetal's  failure  to  distinguish  the 
different  costs.  Petitionera  argue  that  the 
Department  should  adjust  Severatal 's 
submitted  factor  usage  data  to  account 
for  differences  in  production  costs. 
Petitionera  argue  that  in  the  past,  the 
Department  has  adjusted  information  to 
correct  for  data  which  did  not  conform 
to  the  level  of  specificity  required  and 
cite  Certain  Cold-Rolled  and  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea,  62  FR  18404  (April  15, 
1997)  (Carbon  Steel  Flat  Products  from 
Korea)  as  an  example  where  the 


Department  adjusted  the  respondent's 
reported  costs  because  its  reporting 
method  did  not  account  for  certain 
differences  in  physical  characteristics. 
Petitionera  argue  that  some  products 
cost  more  to  produce  and  that  the 
Department  should  assign  certain 
products  the  highest  total  calculated 
cost  for  any  Severatal  product. 

Severatal  argues  that  it  explained  the 
calculations  to  the  Department  and  the 
data  was  verified.  Severatal  asserts  that 
it  does  not  maintain  its  books  in  the 
normal  course  of  business  according  to 
the  product  definitions  established  by 
the  Department  in  creating  CONNUMs. 
and  that  it  submitted  its  factor  data  on 
the  basis  of  the  comp>any  books  and 
records.  Severatal  claims  that  it  reported 
its  costs  to  the  degree  of  specificity 
allowed  by  its  records,  and  that  in 
situations  where  a  respondent  reported 
its  costs  in  as  much  detail  as  its  normal 
accounting  s)rstem  would  allow,  the 
Department  has  repeatedly  held  that 
"adjustment"  of  the  reported  data 
would  be  inappropriate.  Severatal 
further  argues  that  Carbon  Steel  Flat 
Products  from  Korea  does  not  support 
Petitionera'  point.  In  that  case,  Severatal 
argues,  the  Department  adjusted  the 
respondents's  cost  data  only  where  the 
respondent  had  weight-averaged  cost 
data  for  all  products  that  contained 
certain  product  characteristics.  For  costs 
associated  with  other  physical 
characteristics,  Severatal  contends,  the 
Department  goncluded  that  the 
respondent  imported  costs  in  as  much 
detail  as  its  accounting  system  allowed 
and  that  any  costs  associated  with  other 
physical  characteristics  were  captured 
and  allocated  to  all  products.  Severatal 
references  several  other  cases  to  support 
this  interpretation. 

Finally,  Severatal  argues  that  if  the 
Department  were  to  inflate  the  reported 
factora  for  one  of  the  products  sold,  it 
must  somehow  compensate  by  reducing 
the  factora  for  other  subject  merchandise 
because  the  total  quantity  of  factora 
consumed  in  the  production  of  the 
subject  merchandise  shipped  to  the 
United  states  is  fixed  and  verified. 
Severatal  alleges  that  any  other  response 
by  the  Department  would  not  be  an 
"adjustment,"  but  would  rather 
constitute  a  punitive  inflation  of 
Severetal's  reported  factora. 

Department  Position 

We  agree  with  Severatal.  The 
Department  has  in  the  past,  as 
Petitionera  correctiy  point  out,  adjusted 
information  to  correct  for  data  which 
did  not  appropriately  account  for 
physical  characteristics.  However,  even 
in  cases  where  a  company  has  been 
unable  to  provide  information  at  the 
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level  of  detail  requested  by  the 
Department,  we  stiU  accepted  the 
reported  costs  where  we  were  satisfied 
that  these  costs  nonetheless  reasonably 
reflected  the  actiial  costs  of  producing 
the  subject  merchandise  during  the  POL 

For  the  same  reasons  outlined  in 
Carbon  Steel  Flat  ProducU  from  Korea 
and  in  Final  Results  of  Antidumping 
Administrative  Review:  Certaia 
Corrosion-Resistant  Carbrni  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Fhtefrom  Canada.  61  FR 
13815  (March  28. 1996),  we  agree  with 
Severstal  that  its  reported  costs  were 
reasonable.  In  these  cases,  we 
concluded  that  the  respondent's 
methodology  was  reasonable  given  the 
nature  of  its  cost  accoimting  system,  its 
verified  inability  to  determine  specific 
costs,  and  the  conservative  method  in 
which  the  costs  were  reported. 

In  this  case.  Severstal  has  reported 
product-specific  costs  from  its  normal 
cost  accounting  system,  which  we 
verified  reasonably  reflect  the  actual 
usage  of  materials  to  produce  the 
merchandise  under  investigation. 
Furthermore,  given  the  nature  of 
Severstal's  cost  accounting  system,  our 
verification  findings  confirmed 
Severstal's  inability  to  determine 
specific  costs.  The  instant  situation  is 
very  different  from  that  in  Carbon  Steel 
Flat  Products  from  Korea  where  we 
determined  that  the  respondent  did  not 
appropriately  account  for  twro 
characteristics  where  the  respondent 
derived  a  general  weighted-average  cost 
and  applied  it  to  all  merchandise  that 
contained  the  two  certain  physical 
characteristics.  This  weight-averaged 
cost  was  contrary  to  the  respondent's 
normal  cost  accounting  system,  resulted 
in  a  distortion  of  the  cost  of 
manufacturing,  and  differentiations 
were  lost  through  averaging.  For  these 
reasons  we  calculated  adjustment 
factors  in  that  case.  However,  this 
cleariy  is  not  the  case  here. 

In  regards  to  the  other  physical 
characteristics  in  Carbon  Steel  Flat 
Products  from  Korea,  the  Department 
found  that  costs  were  captured  and 
allocated  to  all  products  because  the 
respondent  reported  costs  in  as  much 
detail  as  its  normal  accounting  system 
provided,  as  Severstal  has  in  this  case. 
Furthermore.  Severstal  submitted  its 
bctor  usage  ratios  as  recorded  in  the 
company  books  and  records.  As  stated 
above,  based  on  our  findings  at 
verification,  we  have  determined  that 
Severstal's  reported  costs  reflect  the 
actual  costs  as  recorded  in  its  normal 
accounting  system  and  reasonably 
reflect  the  cost  of  producing  the 
merchandise.  Therefore,  we  did  not 


make  any  adjustments  in  this  final 
determination. 

Comment  6:  Indirect  Materials  and 
Energy  in  Factory  Overhead. 

Petitioners  argue  that  the  Department 
should  utilize  the  value  of  U.S.  exports 
to  Brazil  for  certain  energy  and  indirect 
materials  which  were  not  valued  for  the 
preliminary  detnmination.  Petitioners 
provided  the  Department  with  publicly 
available  informatioa  taken  from  U.S. 
Census  statistics  for  exports  to  Brazil  for 
1996  and  claim  that  in  the  absence  of 
alternative  data,  the  Department  should 
use  data  on  U.S.  exports  of  certain 
indirect  inputs  to  Brazil  to  determine 
the  appropriate  surrogate  value. 

Severstal  states  that  because  these 
materials  and  types  of  energy  are  not 
directly  related  to  the  production  of  the 
merchandise  imder  investigation,  the 
Department  properly  treated  these 
inputs  as  overhead  expenses.  Severstal 
cited  several  cases  including  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determinations:  Brake  Drums 
and  Brake  Rotors  From  the  People's 
Republic  of  China.  61  FR  53190  (Oct 
10,  1996)  [Brake  Drums  and  Rotors  from 
the  PRQ;  Sulfanilic  Acid  From  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  53711 
(Oct.  15,  1996)  [Sulfanilic  Acid  from  the 
PRQ;  and  Porcelain-on-Steel  Cooking 
Ware  From  the  People's  Republic  of 
China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  4979  (Feb.  3,  1997) 
[PoTcelain-on-Steel  Cooking  Ware  from 
the  PRQ.  as  cases  where  the  Department 
stated  that  its  general  policy  is  not  to 
calculate  surrogate  values  of  indirect 
inputs  separately,  but  instead  is  to 
include  these  inputs  as  part  of  the 
overhead  expenses. 

Department  Position 

We  agree  with  Severstal  that  these 
inputs  are  not  materials  directly 
incorporated  in  the  production  of  steel 
and  thus  are  not  part  of  materials 
consumed.  Therefore,  consistent  with 
our  preliminary  determination,  we  have 
treated  these  inputs  as  part  of  factory 
overhead  in  the  final  determination. 

Comment  7:  Critical  Circimistances. 

Severstal  alleges  that  the  Department 
acted  imlawfully  in  finding  critical 
circimistances  in  the  preliminary 
determination.  They  base  their 
argument  on  the  fact  that  the  1994 
URAA  added  a  new  element  to  the 
critical  circumstances  analysis  that  the 
importer  "knew  or  should  have  known" 
that  "there  was  likely  to  be  material 
injury  by  reason  of  the  LTFV  sales  of 
the  subject  merchandise.  Severstal  states 


that  because  the  fTC  preliminarily 
foimd  only  a  threat  of  material  injury 
rather  than  actual  injury,  the 
Department  may  not  impute  that  the 
importers  had  Imowledge  that  these 
sales  would  cause  matnrialinjury  to  a 
U.S.  domestic  industry.  Severstal  alleges 
that  the  Department's  preliminary 
decision  is  imlawful  and  contnry  to  its 
detannination  in  Notice  of  Final 
Determiitatiatt  of  Salet  at  Lass  Than 
Fair  Value: BrakelMiau  and Brak* 
Rotors  from  the  People's  Republmof 
China.  82  FR  9162  (Feb.  28. 1997) 
(Braice  Drums  and  Rotors)  where  tke 
Department  stated  that  "when  the  ITC 
has  preliminarily  found  no  reasonable 
hidication  that  a  U.S.  industry  is 
experiencing  present  material  injury  by 
reason  of  the  dumped  subject 
merchandise,  but  only  a  threat  of  such 
injury,  the  Department  has  determined 
that  it  is  not  reasonable  to  conclude  that 
an  importer  knew  or  should  have 
known  that  its  imports  would  cause 
material  injury  •  •  *." 

Severstal  further  argues  that  the 
Department's  reliance  on  the  increase  in 
the  volume  of  imports  and  the 
magnitude  of  the  margins  is  not  only 
contrary  to  the  Department's  previous 
practice  but  also  rediuidant  because 
these  factors  are  also  reviewed  when 
determining  whether  there  has  been 
massive  imports  diiring  a  short  period  of 
time  and  whether  the  importer  had 
knowledge  of  LTFV  sales.  Therefore, 
Respondents  asset,  the  Department  has 
collapsed  the  first  prong  o^  its  analysis 
of  the  issue  with  the  second  and  third 
prongs  of  the  analysis  to  incorrectly 
conclude  that  critical  circumstances 
existed  in  the  preliminary 
determination. 

Petitioners  rebut  Severstal's  argument 
that  the  Department  improperly  found 
critical  circumstances  for  the 
preliminary  determination.  Petitioners 
note  that  it  is  a  well  established  practice 
for  the  Department  to  impute  knowledge 
of  material  injury  based  on  dumping 
margins  of  greater  than  25  percent. 

Petitioners  argue  that  the 
Department's  negative  finding  in  Brake 
Drums  and  Rotors  from  the  PRC-Final 
does  not  preclude  it  from  making  an 
affirmative  finding  in  the  current  case 
because  (1)  the  SAA  and  the  URAA  are 
silent  as  to  bow  the  Department  is  to 
make  a  finding  of  importer  knowledge 
of  material  injury  and.  (2)  it  is  within 
the  Department's  discretion  to  select  a 
reasonable  and  administrable  approach. 
Petitioners  also  argue  that  an  ITC  threat 
determination  does  not  mean  that  an 
importer  of  Russian  CTL  plate  cannot 
have  known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports  during  the  critical 
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circumstances  period.  Petitioners  argue 
that  the  basis  for  an  affirmative  threat 
determination  by  the  ITC  is  "whether 
further  dumped  or  subsidized  imports 
are  imminent  and  whether  material 
^injury  by  reason  of  imports  would  occur 
imless  an  order  is  issued  or  a 
suspension  agreement  is  accepted'. 

Department  Position 

We  agree  with  Petitioner  and  continue 
to  find  critical  circumstances  in  the 
final  determination. 

Section  735(a)(3)  of  the  Act  provides 
that  if  the  final  determination  is 
affirmative,  then  that  determination 
shall  also  contain  a  finding  of  whether 
(A)(i)  there  is  a  history  of  dimiping  and 
material  injury  by  reason  of  dumpied 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  wtis  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  would  be  material  injury 
by  reason  of  such  sales,  and  (B)  there 
have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

Because  there  is  no  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  for  cut-to-length 
steel  plate,  we  conducted  our  analysis 
under  section  735(a)(3)(A)(ii)  of  the  Act 
(importer  knowledge  of  dumping  and 
material  injury). 

1.  Importer  Knowledge  of  Dxuiping 

In  determining  whether  an  importer 
knew  or  should  have  known  that  the 
exporter  was  selling  the  plate  at  less 
than  Cair  value,  the  Department 
normally  considers  margins  of  15 
percent  or  more  sufficient  to  impute 
knowledge  of  dimiping  for  constructed 
export  price  (C^P)  sales,  and  margins  of 
25  percent  or  more  for  export  price  (EP) 
sales.  See,  e.g.,  Preliminary  Critical 
Circumstances  Determination:  Honey 
from  the  People's  Republic  of  China 
(PRC),  60  FR  29824  (June  6. 1995) 
(Ho/iey).  Since  the  company-specific 
margins  for  EP  sales  in  our  preliminary 
determination  for  CTL  plate  are  greater 
than  25  ptercent  for  Severstal.  we  have 
imputed  knowledge  of  dumping. 

2.  Massive  Imports 

To  determine  whether  imports  were 
massive  over  a  relatively  short  time 
period,  the  Department  typically 
compares  the  import  volume  of  the 
subject  merchandise  for  the  three 
months  immediately  preceding  and 
following  the  initiation  of  the 
proceeding.  See  19  C.F.R.  353.16(g). 
Pursuant  to  19  C.F.R.  353.16(0(2).  the 


Department  will  consider  an  increase  of 
15  percent  or  more  in  the  imports  of  the 
subject  merchandise  over  the  relevant 
period  to  be  massive.  As  noted,  because 
imports  of  the  subject  merchandise 
increased  145  percent  during  the 
relevant  period,  we  have  determined 
that  imports  have  been  massive. 

3.  Importer  Knowledge  of  Material 
Injury 

The  statute  and  the  Stetement  of 
Administrative  Action  which 
accompanies  the  Uruguay  Roimd 
Agreements  Act  (SAA)  are  silent  as  to 
how  we  are  to  make  a  finding  that  there 
was  knowledge  that  there  would  be 
material  injury.  Therefore.  Congress  has 
left  the  method  of  implementing  this 
provision  to  the  Department's 
discretion. 

In  determining  whether  an  importer 
knew  or  should  have  known  that  there 
would  be  material  injury  by  reason  of 
dumped  imports,  we  normally  will  look 
to  the  preliminary  injury  determination 
of  the  ITC.  If  the  ITC  finds  a  reasonable 
indication  of  present  material  injury  to 
the  relevant  U.S.  industry,  we  will 
determine  that  a  reasonable  basis  exists 
to  impute  importer  knowledge  that^ere 
would  be  material  injury  by  reason  of 
dum{>ed  imports  during  the  critical 
circumstances  period — the  90-day 
period  beginning  with  the  initiation  of 
the  investigation  [see  19  CF.R. 
353.16(g)).  If  the  ITC  preliminarily  finds 
threat  of  material  injury,  we  would 
normally  not  find  knowledge  of  injury. 
Hoivever,  in  this  case,  the  magnitude  of 
the  margins  and  increase  in  imports  are 
so  great  that  we  have  concluded  that  the 
importer  knew  or  should  have  known 
that  these  sales  of  subject  merchandise 
to  the  U,S.  would  cause  material  injury. 

In  this  case,  imports  of  Russian  plate 
increased  145  percent  in  the  three 
months  following  the  initiation  of  the 
investigation  when  compared  to  the 
three  months  immediately  preceding 
initiation,  or  almost  ten  times  the  level 
of  increase  needed  to  find  "massive 
imports"  during  the  stune  period  (see 
below).  Furthermore,  we  preliminarily 
determined  that  margins  of  53.81 
percent  exist  for  Severatal.  Based  on  the 
rrC's  preliminary  determination  of 
threat  of  injury,  die  massive  increase  in 
imports  noted  above,  and  the  high 
preliminary  margins,  we  have 
determined  that  the  importer  knew  or 
should  have  known  tlm  there  would  be 
material  injury  by  meaas  of  sales  of  the 
subject  merchandise  at  less  than  fair 
value. 

In  response  to  Severstal's  allegation, 
we  did  not  collapse  the  first  prong  of 
our  analysis  with  the  second  and  third 
prongs.  Importer  knowledge  of  sales  at 


less  than  fair  value,  importer  knowledge 
of  injury,  and  massive  imports  are  the 
three  separate  criteria  considered  in 
determining  whether  critical 
circumstances  exist.  However,  some  of 
the  factors  we  examine  to  determine 
whether  each  of  these  criteria  are  met 
may  be  relevant  to  more  than  one  of  the 
criteria.  For  example,  the  magnitude  of 
the  margins  is  relevant  to  the  importer's 
knowledge  of  sales  at  less  than  fair 
value  and  the  increase  in  import 
volumes  is  likewise  relevant  to  the 
massive  imports  criterion.  However, 
both  of  these  factors  are  also  relevant  to 
the  knowledge  of  injury  criterion.  If  the 
margins  and  the  increase  in  imports  are 
very  large,  it  is  reasonable  for  us  to 
assume  that  the  importer  knew  that 
such  an  increase  in  imports  at  such  low 
prices  would  injure  the  U.S.  domestic 
industry. 

In  response  to  Severstal's  argument 
regarding  Braice  Drums  and  Rotors,  the 
Department,  in  deciding  the  issue  of 
importer  knowledge  of  material  injury 
in  Brake  Drums  and  Rotors  was  foced 
with  very  different  facts  and 
circumstances.  In  that  case,  the 
company  specific  margins  were  all 
under  15%  for  Rotors,  except  for  one 
company  with  a  margin  of  16.35%. 
Moreover,  for  that  one  company,  the 
increase  of  its  imports  to  the  U.S.  was 
under  15%.  Thus,  the  circumstances  in 
Brake  Drums  and  Rotors,  where  the  ITC 
finding  of  threat  of  injury  was  coupled 
with  comparatively  minimal  company- 
specific  margins  and  absence  of  massive 
imports,  are  very  different  from  those  in 
the  present  investigation. 

Thus,  because  we  have  determined  in 
this  case  that  the  importer  knew  or 
should  have  known  that  Russian 
exportera  were  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  would  be  material  injury 
by  reason  of  such  sales,  and  because 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  time  period,  we  have  determined 
that  critical  circumstances  exist  for 
Severetal. 

4.  Unexamined  Respondents/Russia- 
Wide  Entity 

As  steted  above,  in  a  nonmarket 
economy  case,  the  Department 
presumes  that  those  respondents  who 
failed  to  respond  to  the  Department's 
questionnaire  constitute  a  single 
enterprise  and  are  under  common 
control  by  the  Russian  government 
Therefore,  for  companies  subject  to  the 
Ru8sia-%vide  rate  (i.e.,  companies  which 
did  not  respond  to  the  Department's 
questionnaire],  as  facts  available,  we  are 
imputing  knowledge  based  on  the 
Russia-wide  rate. 


61794  Fedaral  Eegater  /  Vol.  62.  No.  223  /  Wedneaday.  November  19,  1997  /  Noticw 


Federal  Ragigter  /  Vol.  62.  No.  223  /  Wednesday.  November  19,  1997  /  Notices  61795 


Aa  noted  above,  we  have  detennined, 
based  on  facts  available,  that  importers 
knew  or  should  have  known  that  there 
would  be  material  injury  to  the  U.S.  cut- 
to-length  steel  plate  industry  based  on 
the  rrC's  preliminary  determination  of  a 
reasonable  indication  of  present 
material  injury.  In  the  absence  of 
shipment  data  for  the  Russia-wide 
entity,  we  have  determined  based  on 
facts  available  and  making  the  adverse 
inference  permitted  under  section 
776(b)  of  die  Act,  that  because  this 
entity  did  not  provide  an  adequate 
response  to  our  questioimaire,  there 
were  massive  imfmrts  of  subject 
merchandise.  We  further  note  that  the 
record  indicates  a  post-filing  surge  in 
U.S.  cut-lo-length  steel  plate  imports 
firom  Russia  which  is  not  accounted  for 
by  the  cooperating  respondent, 
Severstal.  Finally,  the  Russia-wide 
margin  of  185  percent  exceeds  the  25 
percent  threshold  for  imputing  a 
knowledge  of  damping  to  the  importers 
of  the  merchandise.  Therefore,  tor  the 
Russia-wide  entity,  critical 
circumstances  exist  with  respect  to 
imports  of  subject  merchandise. 

Therefore,  we  Bnd  that  critical 
circumstances  exist  for  cut-to-length 
carbon  steel  plate  sales  by  all  Russian 
exporters. 

Continuation  of  Suspension  of 
Liquidation 

On  October  24, 1997,  the  Department 
signed  a  suspension  agreement  with  the 
Kfinistry  of  Foreign  Economic  Relations 
and  Trade  of  the  Russian  Federation 
(the  Agreement).  Therefore,  we  will 
instruct  Customs  to  terminate  the 
suspension  of  liquidation  of  all  entries 
of  cut-to-length  carbon  steel  plate  from 
the  Russian  Federation.  Any  cash 
deposits  of  entries  of  cut-to-length 
carbon  steel  plate  from  the  Russian 
Federation  shall  be  refunded  and  any 
bonds  shall  be  released. 

On  October  14, 1997,  we  received  a 
request  from  Petitioners  requesting  that 
we  continue  the  investigation.  We 
received  a  separate  request  from  the 
United  Steelworkers  of  America,  an 
interested  party  xmder  section  771(9)(D) 
of  the  Act.  on  October  14, 1997. 
Pursuant  to  these  requests,  we  have 
continued  and  completed  the 
investigation  in  accordance  with  section 
734(g)  of  the  Act.  We  have  foimd  the 
following  margins  of  dumping: 


Manufacturer/producer/exporier 

Weight-av- 
erage mar- 
gin percent- 
age 

Sevefstal  

Russta-Wide  Rata _..    ._ 

53.81 
186.00 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States.  If  the 
rrC's  injury  determination  is  negative, 
the  Agreement  will  have  no  force  or 
effect,  and  the  investigation  shall  be 
terminated.  See  section  734(fK3)(A)  of 
the  Act  If,  on  the  other  hand,  the 
Commission's  determination  is 
affirmative,  the  Agreement  shall  remain 
in  force  but  the  Department  shall  not 
issue  an  antidumping  duty  order  so  long 
as  (1)  the  Agreement  remains  in  force. 
(2)  the  Agreement  continues  to  meet  the 
requirements  of  subsection  (d)  and  (1)  of 
the  Act.  and  the  parties  to  the 
Agreement  carry  out  their  obligations 
under  the  Agreement  in  accordance 
with  its  terms.  See  section  734(f)(3)(B) 
of  the  Act. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act. 

Dated:  October  24, 1997. 
Eolart  S.  LaRMM, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-30396  Filed  ll-l»-97:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Internationa  Trade  Administration 

[A-670-6t2] 

Cartain  Halicai  Spring  l.ock  Waahara 
From  tha  Paopia's  flaptiMIc  of  China; 
Rnal  Raaults  of  Antidumping  Duty 
Administratlva  Raviaw 

kOBUCr:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidiunping  duty  order 
on  certain  helical  spring  lock  washers 
(HSLWs)  from  the  People's  Republic  of 
China  (PRC)  in  the  Federal  Roister  on 
July  11,  1997  (62  FR  37192).  This  review 
covers  sales  of  this  merchandise  to  the 
United  States  during  the  period  October 
1, 1995  throughjkptember  30, 1996.  We 
gave  interested  pvties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  upon  analysis  of  the  comments 
received,  we  changed  the  results  from 
those  presented  in  the  preliminary 
results  of  the  review. 
EFFGCTTVE  DATE:  November  19,  1997. 


FOR  RIRTHBI  MFORMAT10N  CONTACT: 
Tamara  Underwood  or  Maureen 
Flannery,  Import  Administration. 
International  Trade  Administration« 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington,  D.C.  20230;  telephone: 
(202) 482-4733. 

Background 

The  Department  published  the* 
preliminary  results  of  this  review  of  the 
antidiunping  duty  order  on  HSLWs  from 
the  PRC  in  the  Federal  Regbler  on  July 
11, 1997  (62  FR  37192).  On  August  11, 
1997,  petitioner,  Shakeproof  Industrial 
Products  Division  of  Illinois  Tool  Works 
(SIP),  and  respondent,  Zhejiang  Wanxin 
Group,  Co.,  Ltd.  (ZWG),  submitted 
comments  on  the  Department's 
preliminary  restdts.  On  August  18, 
1997,  petitioner  and  respondent 
submitted  rebuttal  comments.  The 
Department  rejected  respondent's 
August  11, 1997  submission  because  it 
contained  new  information.  Respondent 
resubmitted  comments  on  August  22, 
1997.  We  held  a  hearing  on  September 
22, 1997.  On  October  28, 1997,  Uie 
Department  placed  new  information  on 
the  record  and  gave  interested  parties  an 
opportimity  to  comment  pursuant  to  19 
U.S.C  section  1677m(g).  The 
respondent  submitted  comments  on 
October  31, 1997.  The  Department  has 
now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Ai^licable  Statute  and  Ragnlafione 

Uidess  otherwise  stated,  all  citations 
to  the  statute  are  references  to  the 
provisions  effiective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round  of 
Agreements  Act.  In  addition,  imless 
o^erwise  stated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  regulations  as  codified  at  19  CFR 
Part  353  (1996). 

Scope  of  Review 

The  products  covered  by  this  review- 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  staiidess  steel,  heat- 
treated  or  non-heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  function  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  festened  assembly;  (2)  distribute  the 
load  over  the  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  sur&ce.  The  scope  does  not 
include  internal  or  external  tooth 
washers,  nor  does  it  include  spring  lock 
washers  made  of  other  metals,  such  as 
copper. 


HSLWs  subject  to  this  review  are 
cunenUy  classifiable  under  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  %vritten  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Inis  review  covers  one  exporter  of 
HSLW^l  from  die  PRC,  ZWG,  and  Uie 
period  October  1 ,  199S  through 
September  30, 1996. 

Aaalyais  of  Conimenta  Received 

Cojiunent  1:  Use  of  Import  Prices  to 
Value  Steel  Inputs. 

Petitioner,  SIP,  asserts  that  the 
Department  should  limit  the  use  of 
imported  steel  prices  to  valuing  the 
imported  steel  actually  used.  Petitioner 
argues  that,  in  accordance  with  section 
1677b(c)(l)  of  the  Act,  the  Department 
must  determine  normal  value  (NV)  "on 
the  basil  of  tke  value  of  the  fM^tors  of 
production  utilized  in  producing  the 
merchandise."  PetitMrnw  contends  that, 
although  die  Department  used  non- 
suROgate,  market-economy  actual  prices 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  OadUating  Fans  and 
Ceiling  Fans  from  the  People's  Republic 
of  China  (56  FR  55271,  October  25, 
199lMFons),  and  affirmed  in  LosJ^o 
Metal  Products  v.  United  States,  43  F 
.3d  1442  (Fed.  Cir.  1904}{Lasko),  the 
Department  only  applied  diese  values  to 
the  actual  imports.  Petition«  states  that 
the  Department  relied  on  surrogate 
values  to  value  all  non-import^  inputs. 
Petitioner  claims  that  the  use  of  import 
prices  to  cover  non-imported  factor 
inputs  is  an  arbitrary  extension  of  the 
Department's  authority. 

Petitioner  contends  that  the  import 
quantities  of  steel  are  not  the  same  as 
the  domestically-sourced  quantities  of 
steel  and  that  the  Department  shoidd 
value  these  quantities  as  two  separate 
foctors  of  production.  Petitioner  states 
that  the  Act  defines  "factors  of 
production"  to  include  the  "quantities 
of  raw  materials  employed."  Petitioner 
contends  that,  although  the  Act  uid 
Lasko  affirm  that  the  Department  can 
consider  non-surrogate,  market- 
economy  actiul  prices  to  be  the  best 
information  and  use  those  prices, 
neither  the  Act  nor  Lasko  provides 
justification  for  the  Department's  use  of 
values  for  one  factor  as  the  value  for 
another  factor,  even  if  both  factors  are 
steel. 

Petitioner  asserts  that  accuracy  is  not 
enhanced  by  using  import  prices  tor 
valuing  all  steel  inputs.  Petitioner  states 
that  the  goal  of  the  Act  is  to 
approximate  the  costs  where  non- 
market  economy  (NME)  costs  do  not 
reflect  market-determined  prices. 


Petitioner  claims  that  the  Department 
cannot  use  import  prices  to  accurately 
and  fairly  reflect  the  value  of  the 
domesUi^ly-sourced  steel.  Petitioner 
takes  issue  with  the  proposed 
antidumping  duty  r^[[ulations  on  this 
point  [Antidumping  Duties; 
Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  (61  FR  7309, 
7345,  February  27, 1996)),  and  contends 
that  it  is  not  enough  to  provide  that  the 
market-economy  price  may  be 
disregarded  "whore  the  amount 
purchased  from  a  market  economy 
supplier  is  insignificant"  Petitioner 
suggests  that  it  shoidd  be  the  other  way 
aroimd:  at  most,  only  if  the  amount 
purchased  within  the  NME  is 
insignificant,  should  the  Department 
use  the  non-surrogate,  market-economy 
actual  price  to  value  all  steel.  Petitioner 
cites  the  Department's  practice  of 
valuing  inputs  based  on  the  weighted 
average  of  prices  paid  in  constructed 
value  (CV)  market  ectmomy  cases. 
Petitioner  cites  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Collated  Roofing  Nails  from 
Korea  (62  FR  25895,  25897,  May  12, 
1997)  as  an  example  of  this  practice. 

Petitioner  also  asserts  that,  if  the 
Department  values  all  steel  at  the  import 
price,  it  can  drastically  distort  the  NME 
producer's  costs  when,  for  example,  the 
NME  producer  uses  impcHted  steel  to 
fidfill  half  of  its  steel  requirements  and 
domestic  steel  to  fulfill  the  remainder  of 
its  steel  requirements.  Petitioner  adds 
that  the  major  defect  in  the 
Department's  approach  is  that  it  fails  to 
recognize  that  an  NME  producer  will 
import  factors  at  prices  which  are  less 
than  the  prices  it  would  othmwise  pay 
for  the  input.  Petitioner  ctmcludes  that 
the  Department's  methodology  does  not 
promote  either  accuracy  or  fairness. 

Respondent  asserts  that  the 
Department  correctiy  used  the  imported 
steel  price  to  value  all  of  its  steel  inputs 
in  the  preliminary  results  and  should 
continue  to  do  so  in  the  final  results. 
Respondent  states  that  the  imported 
steel  meets  all  criteria  established  by  the 
Department  for  using  market-economy 
prices  and  that  the  Department  is 
obliged  to  use  die  price  paid  for  that 
input  to  value  all  of  the  respondent's 
consumption  of  that  input.  Respondent 
argues  that  the  Department's 
methodology  in  (be  preliminary  results 
is  fiilly  supported  by  the  Department's 
priw  practice,  the  proposed  and  final 
regulations,  the  court  decisions,  and  the 
statute.  Respondent  inji{«f*i¥<«  that  the 
Department's  established  practice  of 
valuing  all  of  the  production  input 
using  die  NME  producer's  actual  import 
prices  for  that  input  is  legitimate  and 
does  enhance  accuracy,  as  affirmed  in 


Lasko:  "Where  we  can  determine  that  an 
NME  producer's  input  prices  are  market 
determined,  accuracy,  fairness,  and 
predictability  are  enhanced  by  using 
those  prices.  Therefore,  using  surrogate 
values  when  market-based  values  are 
available  would,  in  fact  be  contrary  to 
the  intent  of  the  law."  43  F.3d  1442. 
1446  (Fed.  Cir.  1904).  Respondent 
maintains  that  the  decision  in  LasJco 
confirms  that  surrogate  values  are 
merely  the  best  approximation  of  what 
the  NME  producer  might  pay  if  the  NME 
producer  were  operating  in  a  marlwt 
economy.  Respondent  also  adds  that  the 
coiul  stated  in  Lasko  that  the 
Department's  practice  is  a  "legitimate 
policy  choice  ...  in  interpreting  and 
applying  the  statute."  43  F.3d  at  1446. 
Respondent  claims  that  Lasko  uf^ld 
the  Department's  market-economy  input 
methodology  as  consistent  with  the 
statute.  Respondent  also  cites  the 
Department's  position  in  the  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Melamine  Institutional 
Dinnerware  Products  from  the  People's 
Republic  of  China  (62  FR  1798. 1710, 
January  13. 1997)(Afeiamine),  which 
states  that  "the  market  economy  price  is 
the  most  appropriate  basis  for 
determining  the  value  of  the  [input] 
purchased  from  tilie  PRC  suppliers." 
Respondent  concludes  that  when  the 
NME  producer  actually  purchases  a 
market-economy  input  uid  pays  in 
market  economy  currency,  there  is  no 
need  to  use  the  best  approximation. 

Respondent  asserts  that  the  CV 
calculation  methodology  referenced  by 
petitioner  is  irrelevant  to  NME  cases. 
Respondent  states  that,  pursuant  to  19 
U.S.C.  §  1677b(a)(2),  CV  applies  to 
market-econ<miy  cases  and  not  to  NME 
cases.  Respondent  claims  that,  pursuant 
to  19  U.S.C.  §  1677b(c),  die  Department 
is  required  to  use  a  selected  import 
price  or  a  surrogate  price  to  value  an 
NME  producer's  production  costs. 
Respondent  asserts  that  petitioner's 
argument  that  the  Department's  practice 
distorts  the  NME  producer's  costs 
ignores  commercial  reality  and  is 
contrary  to  the  court  rulings  and  the 
basic  principles  underlying  NME  cases. 
Respondent  argues  that,  contrary  to 
petitioner's  argument,  NME  producers 
will  purchase  domestic  materials  when 
the  domestic  price  is  less  than  the 
import  price.  Respondent  claims  that  in 
Sigma  Corp.  v.  United  States,  117  F.3d 
1401  (Fed.  Or.  1997)  [Sigma],  the  court 
suggested  that  the  Department  may  not 
assimie  that  the  NME  producen 
purchase  domestic  materials  at  a  high«- 
delivered  price  than  that  for  imported 
materials. 
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Department's  Position 

We  disagree  with  petitioner.  In 
general,  the  purpose  of  the  antidumping 
statute  is  to  "determine  margins  as 
accurately  as  possible."  Rhone  Pouleno, 
Inc.  V.  United  States,  899  F.2d  1185. 
1190  (Fed.  Or.  1991).  Section  773  (cH4) 
of  the  Act,  the  provision  for  factors,  of 
pnxiuction  methodology,  was  intended 
to  be  used  when  NME  prices  and  costs 
are  unreliable,  i.e.,  not  market-based. 
See,  e.g.,  S.  Rep.  No.  93-1298,  93d 
Cong..  2d  Sess.  174  (1974).  The  purpose 
of  section  773(c)  is  to  determine  whet 
the  firm's  prices  or  costs  would  be  if 
such  prices  or  costs  were  determined  by 
market  forces. 

Because  the  statute  does  not  explicitly 
address  the  situation  in  which  an  NME 
producer  imports  some  inputs  from 
market  economies,  cf.  19  U.S.C. 
S  1677b(c).  the  Department  has 
determined  that  if  an  NME  producer 
reports  prices  that  are  based  on  Inputs 
from  market -economy  suppliers,  it  is 
appropriate  to  use  those  prices  instead 
of  a  suiroBBte  value,  if  the  amounts 
purchaaea  are  meaningful,  i.e.,  they  are 
not  insignificant.  The  Department  has 
applied  this  practice  consistently  in 
recent  years.  See  Melamine.  62  FR  at 
1710,  and  has  received  affirmation  of 
this  practice  in  court  decisions.  See, 
e.g..  Lasko,  43  F.3d  at  1446,  as  cited  by 
respondents.  The  Department 
subsequently  codified  this  practice  in 
Section  351.408(c)(1)  of  the 
Antidumping  Duties:  Counteivailing 
Duties;  Final  Rule,  published  in  the 
Federal  Regiater  on  May  19. 1997  (62 
FR  27296,  27413)  [Final  Ride).  As 
explained  in  the  background  section  of 
the  those  regulations,  the  only  situation 
in  which  we  would  not  rely  on  the  price 
paid  by  an  NME  producer  to  a  market 
economy  supplier  is  where  the  quantity 
of  the  input  purchased  was 
insignificant.  See  Final  Rule,  62  FR  at 
27366. 

In  CEK:tor  valuation,  the  Departmmit 
has  developed  practices  which 
emphasize  accuracy,  ^mess.  and 
predictability.  The  Department  stated 
that  "the  simplest  example  of  a  value 
based  on  market  principles  in  a 
proceeding  involving  an  NME  is  a  price 
paid  in  convertible  or  market  economy 
currency  for  an  input  aourced  from  a 
market  economy  country."  [See  Fans, 
Comment  1.)  In  this  instant  case,  the 
amount  of  steel  imported  is 
approximately  equal  to  one-third  of  the 
amount  used  to  produce  the  subject 
merchandise  during  the  period  of 
review.  We  consider  this  to  be  a 
meaningful  amount,  i.e..  it  is  not 
insignificant,  for  purposes  of  using  the 
market-economy  input  price  to  value  all 


of  the  steel  used  to  produce  the  subject 
merchandise.  In  this  respect,  the 
Department's  determination  to  value  all 
steel  inputs  using  the  market-economy 
input  prices  respondent  actually  paid  is 
consistent  with  these  goals  and 
practices. 

Petitioner's  contention  that  imported 
steel  and  domestically-produced  steel 
constitute  separate  factors  of  production 
is,  in  effect,  just  another  way  of  arguing 
that  we  should  value  them  separately. 
There  is  no  evidence  that  the  imported 
steel  is  physically  different  from  the 
domestically-sourced  steel,  such  that 
the  imported  steel  should  be  considered 
a  different  factor  of  production  from  the 
domestically-sourced  steel. 

Therefore,  in  accordance  with  die 
Department's  established  practice,  we 
continue  to  use  the  actual  imported 
•teel  prices  to  value  steel  inputs  because 
these  prices  represent  the  actual  market- 
based  prices  incurred  by  the  respondent 
in  producing  the  subject  merchandise 
and,  as  such,  are  the  most  accurate  and 
appropriate  values  for  this  particular 
factor  for  the  purpose  of  calculating  NV. 
Comwent  2:  Aajiisting  Imported  Steel 
Prices  for  Inflation. 

Petitioner  assorts  that  if  the 
Department  uses  import  prices  for  the 
final  results,  the  Department  should 
adjust  the  import  prices  to  reflect  the 
period  of  review  (POR)  where  those 
import  prices  are  used  to  value  non- 
importml  steel  used  to  produce  HSLWs. 
Petitioner  recognizes  that  the 
Department  has  not  made  adjustments 
in  the  past  to  values  baaed  on  market- 
economy  prices,  but  argues  that  the 
Department's  approach  does  not  apply 
to  the  facts  of  this  case. 

Respondent  asserts  that  the  prices  for 
imported  steel  already  reflect  the  POR 
price  levels  because  ZWG  imported  the 
steel  during  the  POR  and.  therefore,  the 
prices  do  not  need  adjustment. 

Department's  Position:  We  agree  with 
respondent.  Because  the  prices  for  the 
steel  imports  used  to  value  the  steel 
bctor  are  POR  prices,  there  is  no  need 
for  any  further  adjustment  to  account  for 
inflation. 

Comment  3:  Movement  Expenses  for 
Imported  Steel. 

Petitioner  asserts  that  the  Department 
should  value  imported  steel  by 
including  all  costs,  such  as  brokerage 
and  handling  fees  and  transportation 
from  the  port  to  the  factory,  and  adjust 
these  costs  for  inflation.  Petitioner  cites 
Sebacic  Acid  from  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (62  FR 
10530,  March  7,  1997)  [Sebacic  Acid). 
where  the  Department  added  PRC 
brokerage  and  freight  from  the  port  to 
the  factory  for  market-economy  inputs. 


Petitioner  states  that,  although,  the 
preliminary  results  mention  that  the 
Department  "made  further  adjustments 
to  account  for  the  freight  costs  incurred 
between  the  port  and  ZWG,"  a  review 
of  the  calctdations  reveals  that  this 
adjustment  may  have  not  be  included. 

Department's  Position:  We  agree  with 
petitioner  in  part.  While  we  agree  that 
the  Department  should  value  the  non- 
surrogate,  matke(4conomy  actu^  prices 
by  inducting  all  expenses  such  as 
brokerage  and  bandlJBg  and 
transportation  from  the  port  to  the 
factory,  the  facts  of  this  caae  make 
changes  to  the  preliminary  results 
unnecessary.  See  the  proprietary  version 
of  "Memo  to  the  File:  Analysis  for  the 
Final  Results  of  the  Third 
Administrative  Review  of  Certain 
Helical  Spring  Lock  Washen  from  the 
People's  Republic  of  China,"  dated 
November  10. 1997  (Final  Analysis 
Memo),  for  a  discussion  on  movement 
adjustments. 

Cbnunent  4:  Steel  Scrap. 

Petitioner  asserts  that  Ute  Department 
grossly  distorted  the  net  cost  of  the  steel 
input  to  the  Chinese  producer  by  using 
a  non-surrogate  import  price  for  steel 
and  a  surrogate  value  bit  steel  scrap. 
Petitioner  claims  that  scrap  value  is 
based  on  a  relationship  between  steel 
[bom  whidi  the  scrap  steel  generated) 
and  scrap  which  can  be  recycled. 
Petitioner  mT'"*»'"*  that  tlra  steel  scrap 
value  in  India  (the  surrogate  country)  is 
different  from  the  scrap  value  in  the 
United  Kingdom  (the  noo-suirogate 
country  from  which  ZWG  poic^sed  the 
steel). 

Petitioner  suggests  that  the 
Department  correct  this  distortion  by 
using  the  scrap  value  in  the  United 
Kingdom  or  applying  the  ratio  of  scrap 
value-to-steel  value  in  India  to  the 
imported  (U.K.)  steel  value  in  order  to 
value  the  Chinese  producer's  scrap. 

Respondent  states  that  the 
Department  correctiy  valued  steel  scrap 
in  the  preliminary  results.  Respondent 
argMes  that  petitioner  fuled  to  provide 
any  supporting  evidence  for  its 
arguments.  Respondent  maintains  that 
petitioner  foiled  to  provide  any  factual 
evidence  showing  that  Indian  import 
prices  of  steel  scrap  are  not  appropriate 
to  value  the  steel  scrap  generated  by 
ZWG  from  the  consumption  of  steel 
wire  rod  from  the  United  Kingdom- 
Respondent  contends  that  petitioner 
further  failed  to  provide  any  links 
between  steel  wrire  rod  prices  and  steel 
scrap  prices. 

Respondent  also  asserts  that  the 
Department  must  use  a  surrogtte  value 
for  steel  scrap  because  respondent  sold 
the  steel  scrap  in  the  PRC  in  PRC 
currency.  Respondent  adds  that 
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petitioner  failed  to  provide  any 
surrogate  information  on  the  value  of 
steel  scrap. 

Department's  Position:  We  disagree 
with  petitioner's  assertions  that  we 
distorted  the  cost  of  the  steel  input  by 
valuing  steel  using  actual  prices 
respondent  paid  for  U.K.  steel  and 
valuing  scrap  using  surrogate  pric&s 
from  India.  Petitioner  did  not  provide 
any  evidence  to  suppKirt  its  claim  of  a 
clear  relationship  between  the  prices  of 
steel  and  scrap.  Even  if  petitioner  had 
established  that  such  a  relationship 
exists,  there  are  no  data  on  the  price  of 
scrap  imported  bom  the  United 
Kingdom  into  the  PRC. 

Moreover,  we  compared  the  prices  of 
steel  scrap  imported  into  India, 
Indonesia,  Canada,  the  European 
Community,  the  United  Kingdom,  and 
the  United  States  during  a  period 
contemporaneous  with  the  POR.  We 
were  unable  to  obtain  statistics  on 
prices  of  steel  scrap  imported  into 
Pakistan,  Sri  Lanka,  and  Egypt,  which 
were  potential  surrogate  countries.  Our 
analysis  of  the  Indian  imports  of  steel 
scrap  from  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India  (MF77)  show  that 
the  price  of  steel  scrap  imports  into 
India  are  not  aberrational.  [See  "Memo 
to  the  File:  Comparison  of  Steel  Scrap 
Values  for  the  Final  Results  of  the  Third 
Administrative  Review  of  Certain 
Helical  Spring  Lock  Washers  from  the 
People's  Republic  of  China"  (Steel 
Scrap  Price  Comparison  Memo), 
November  7. 1997,)  Therefore,  in 
accordance  with  our  established 
practice  of  valuing  factors  of  production 
using  stuTogate  values  that  are 
demonstrated  to  be  a  reliable  reflection 
of  prices  during  the  POR,  we  ara 
continuing  to  use  Indian  import  price 
from  MFTI  to  value  steel  scrap  for  the 
final  results. 

Comment  5:  Hydrochloric  Acid. 

Petitioner  argues  that  the  Department 
included  three  aberrational  values  for 
determining  the  average  hydrochloric 
acid  (HCL)  value.  Petitioner  claims  that, 
because  the  Department  has  consistenUy 
avoided  using  aberrational  values,  these 
aberrational  values  shotdd  be  omitted  in 
the  final  results. 

Respondent  asserts  that  the 
Department  correctly  valued  HCL  using 
Chemical  Weekly's  FOB  prices,  except 
for  freight  costs  associated  with  the 
HCL.  Respondent  argues  that  because 
petitioner  failed  to  identify  any  s{>ecific 
data  as  aberrational  and  failed  to 
provide  any  supporting  evidence  for  its 
argument,  the  Department  should  reject 
petitioner's  argument 

Departments  Position:  We  agree  with 
petitioner.  We  analyzed  the  HCL  values 
published  in  each  of  the  Chemical 


Weekly  issues  used  for  this  review  and 
found  that  two  issues.  February  14-20. 
1996,  and  April  15-20, 1996,  contained 
values  at  least  12  times  the  average 
value.  The  values  of  these  two  issues 
seem  to  be  related  to  exceptionally  low 
quantities  of  HCL  exports.  We  excluded 
these  values  from  the  final  calculations. 
We  found  a  clerical  error  in  the 
transcription  of  one  HCL  price  bom  the 
July  27-31. 1996,  issue,  used  to 
calculate  a  surrogate  value  in  the 
preliminary  results.  Therefore,  in  the 
final  calculations,  we  have  corrected 
this  price.  [See  Final  Analysis  Memo.) 

Comment  6:  Adjustments  for 
Chemical  Purity. 

Respondent  asserts  that  the 
Department  should  calculate  the  ratio  of 
the  purity  of  chemical  inputs  consumed 
to  the  purity  of  the  chemicals  as  sold 
commercially  and  apply  this  ratio  to  the 
Indian  import  data.  Respondent  argues 
that  the  Department  adopted  this 
methodology  in  past  NME  cases  and 
refera  to  the  calculation  memoranda  for 
several  proceedings,  including  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Collated  Roofing  Nails 
from  the  People's  Republic  of  China  (62 
FR  25899,  May  12, 1997)  and  NoUce  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Beryllium  and  High 
Beryllium  Alloys  from  the  Republic  of 
Kazakstan  (62  FR  44293,  January  17. 
1997). 

Petitioner  asserts  that  there  is 
insufficient  information  on  the  record 
for  the  Department  to  adjust  values  for 
chemical  concentration.  Petitioner 
argues  that  to  adjust  chemical 
concentrations,  the  Department  must 
ascertain  the  actual  chemical 
concentration  from  which  the  value  was 
derived  and  must  determine  which 
additional  chemicals  were  used  to 
dilute  or  alter  the  concentration  of  the 
chemical.  Petitioner  argues  that  the 
Department  must  value  the  additional 
chemicals.  Petitioner  adds  that  even  this 
suggested  methodology  may  result  in 
underreporting  the  value  of  the  diluted 
chemical  because  of  the  additional  costs 
of  performing  the  dilution,  such  as 
labor,  equipment,  and  energy. 

Department's  Position:  We  agree,  in 
part,  with  respondent's  assertions  that 
we  should  make  adjustments  for 
chemical  purity,  as  we  have  done  in 
previous  cases.  For  inputs  where  the 
chemical  concentration  levels  of  the 
HTS  categories  are  defined  in  the  Indian 
import  statistics,  and  where  respondent 
reported  chemical  concentration  levels 
usiad,  we  have  made  adjustments 
accordingly. 

However,  there  is  no  evidence  on  the 
record  with  regard  to  the  chemical 
concentration  levels  associated  with  all 


chemical  inputs  in  the  MFT7.  Absent 
any  evidence  that  they  do  not  reflect 
standard  concentrations  commonly 
sold,  an  adjustment  is  unwarranted. 
Where  the  information  regarding  the 
level  of  chemical  concentration  is 
insufficient,  we  have  not  made  any 
adjustment.  [See  Final  Analysis  Memo.) 

Comment  7:  HCL  Concentration. 

Petitioner  asserts  that  the  Department 
erred  in  adjusting  HCL  concentration. 
Petitioner  argues  that  the  Department 
purportedly  adjusted  HCL  surrogate 
values  to  match  the  reported 
concentration  although  the  surrogate 
data  did  not  indicate  concentration 
level. 

Petitioner  also  asserts  that,  because 
the  HCL  used  to  make  HSLWs  is  already 
diluted,  the  Department  must,  in 
calculating  the  value  of  the  diluted  HCL, 
include  the  value  of  the  diluting  vrater 
or  chemical. 

Respondent  contends  that  the 
Department  will  double-count  vrater  if  it 
values  the  water  for  diluting  HCL 
separately  from  factory  overhead  and 
electricity  values,  as  suggested  by 
petitioner.  Respondent  claims  that  the 
water  inputs  were  included  in  factory 
overhead  for  the  production  factory  and 
were  included  and  valued  in  electricity 
inputs  for  the  plating  factory  in  the 
preliminary  caJculations. 

Department's  Position 

We  agree,  in  part,  with  petitioner 
regarding  an  adjustment  to  the  value  of 
HCL  based  on  concentration  level.  As 
we  mentioned  in  Comment  6,  for  inputs 
where  the  chemical  concentration  levels 
are  defined  in  the  surrogate  value 
source,  and  where  respondent  reported 
chemical  concentration  levels  used,  we 
have  made  adjustments.  However,  there 
is  ho  evidence  on  the  record  with  regard 
to  the  HCL  concentration  level 
associated  with  the  HCL  prices  in 
Chemical  Weekly.  Absent  any  evidence 
that  they  do  not  reflect  standard 
concentrations  commonly  sold,  an 
adjustment  is  unwarranted.  Therefore, 
we  have  not  adjusted  the  surrogate 
value  for  HCL  for  concentration  level  in 
the  final  results.  [See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Saccharin  from  the  People's 
Republic  of  China,  59  FR  58818. 
Comment  4,  November  15,  1994 
[Saccharin).\ 

We  disagree  with  petitioner's 
assertions  that  the  diluting  agent,  water 
or  another  chemical,  should  be  included 
in  calcidating  the  value  of  the  HCL.  We 
have  no  basis  to  conclude  that 
respondent  did  not  report  all  input 
amotmts  required  to  produce  HSLWs, 
regardless  of  the  maimer  in  which  the 
input  entere  the  production  process. 
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Therefore,  the  value  of  the  diluting 
agent  is  accounted  for  in  the  values  for 
water  and  other  chemical  inputs. 

Comment  8:  Freight  Costs. 

Respondent  disputes  the 
Department's  addition  of  freight  costs  to 
the  imported  steel  prices  and  to  the 
input  prices  obtained  from  MFTI 
because  these  prices  include  foreign 
inland  freight  amd  ocean  freight  costs. 
Respondent  asserts  that,  by  adding  the 
freight  costs  to  these  prices,  the 
Department  double-counted  the  freight 
costs.  Respondent  argues  that,  in  Sigma, 
the  court  prohibited  the  Department 
from  such  double-counting.  Respondent 
suggests  that  the  Department  value  the 
freight  cost  of  PRC-sourced  matoial 
based  on  the  reported  distance  and 
method  of  transportation  from  the 
importing  seaport  to  the  factory,  where 
that  cost  is  lower  than  the  calculated 
freight  costs  based  on  actual  distance 
and  method  of  transportation  from  the 
domestic  supplier.  Respondent 
contends  that  these  adjiistments  are  in 
accordance  with  the  Sigma  ruling. 

Petitioner  asserts  that  a  change  to  the 
Department's  adjustment  to  material 
inputs  for  domestic  freight  costs  is  not 
warranted.  Petitioner  argues  that 
respondent  has  not  indicated  why  or  to 
what  extent  any  inland  freight  expense 
should  be  adjusted  to  accord  with 
Sigma. 

Department's  Position:  We  agree  with 
respondent  that  the  Department  should 
adjust  freight  costs  of  the  inputs  in 
accordance  with  Sigma.  In  Sigma,  the 
court  ruled  that  the  Department 
overvalued  freight  when  it  added  to  the 
surrogate  value  for  a  material  input, 
which  was  obtained  from  the  import 
statistics  of  the  surrogate  country,  an 
amount  for  freight  from  the  NME 
supplier  foctory  to  the  NME  Cactory.  The 
court  reasoned  that  a  manufricturer 
would  minimize  its  material  and  freight 
costs  by  purchasing  imported  material  if 
the  cost  of  transportation  from  the  port 
to  the  factory  were  less  than  the  cost  of 
transportation  from  the  domestic 
supplier  to  the  factory.  For  the  final 
lesuUs,  we  adjusted  the  CIF  surrogate 
values  by  revaluing  freight  expenses 
based  on  the  shorter  of  two  distances: 
the  distance  from  the  port  of  import  to 
the  factory  or  the  distance  from  the 
actual  supplier  to  the  factory.  [See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Collated 
Roofing  Nails  from  the  People's 
Republic  of  China  (62  FR  5141Q,  51414, 
October  1. 1997)  (Roofing  Nails).)  In 
situations  where  an  input  is  purchased 
from  several  suppliers,  we  adjusted  the 
value  for  inland  freight  by  comparing 
the  distance  frtim  the  port  of  import  to 
the  factory  to  the  distance  from  each 


supplier  to  the  factory.  We  then 
multiplied  the  shorter  of  the  distances 
for  each  supplier  by  the  proportion  of 
the  input  purchased  from  each  supplier 
to  calculate  the  weighted  average  inland 
freight  expense  for  each  input. 

Comment  9:  HCL  Freight  Expense. 

Respondent  asserts  that  the 
Department  should  not  add  freight  costs 
for  transporting  HCl  from  PRC  suppliers 
to  respondent's  factories  to  the 
Chemical  Weekly  price  because  the 
Chemical  Weekly  price  is  an  FOB  Indian 
export  price.  Respondent  argues  that 
because  the  price  is  an  FOB  Indian 
seaport  price,  it  includes  both  the  ex- 
bctory  price  of  HCl  and  the 
transportation  costs  thereof  from  an 
Indian  factory  to  an  Indian  seaport 
Respondent  maintains  that  the 
Department  double-counted  freight 
costs  for  HCl  by  adding  PRC  domestic 
freight  costs  to  thp  domestic 
transportation  costs  included  in  the 
surrogate  value. 

Respondent  adds  that  the  Department 
did  not  include  the  domestic  freight 
costs  in  the  respondent's  country  when 
the  Department  used  Chemical  Weekly's 
FOB  Indian  seaport  price  in  past  NME 
cases.  Respondent  cites  the  April  22. 
1996  Factors  Valuation  Memorandum 
for  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bicycles 
from  the  People's  Republic  of  China  (61 
FR  19026,  April  30, 1996)  [Bicycles)  and 
the  October  22, 1995  Valuation 
Memorandum  for  the  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from  the 
People's  Republic  of  China  (61  FR 
14057.  March  29, 1996)  (Polyvinyl 
Alcohol),  in  which  the  Department  did 
not  add  freight  to  the  surrogate  value. 

Petitioner  asserts  that  the  Department 
should  continue  to  add  domestic  PRC 
freight  costs  to  the  value  for  HCL 
because  specific  distance  and 
transportation  modes  for  moving  the 
HCL  from  the  supplier  to  respondent's 
factory,  and  for  moving  the  HCL  in  the 
surrogate  country  from  supplier  to  port 
of  export,  are  not  identified  on  the 
record.  Petitioner  argues  that 
respondent  reported  the  HCL 
transportation  distance  as  short  and  the 
mode  as  truck,  while  transportation 
distance  and  mode  are  unluiown  for  the 
Indian  HCL  surrogate  valtie. 

Department's  Position 

We  agree  with  respondent  that  freight 
costs  for  transporting  HCL  from  the  PRC 
suppliers  to  the  factory  should  not  be 
added  to  the  surrogate  value.  When  we 
use,  as  a  surrogate  for  respondent's 
materials  costs,  the  cost  of  the  material 
in  a  surrogate  country,  this  cost  should 
include  the  cost  of  transporting  the 


merchandise  to  the  consumer  in  the 
surrogate  country.  In  the  preliminary 
results,  we  relied  on  Chemical  Weekly 
for  a  surrogate  value  for  HCL.  The  HCL 
prices  in  Chemical  Weekly  are  based 
upon  FOB  export  prices  from  the 
surrogate  country,  India.  FOB  export 
prices  by  definition  include  the  cost  of 
transporting  the  merchandise  from  the 
Indian  supplier  to  the  Indian  port.  We 
consider  tkis  cost  to  be  equivalent  to  the 
cost  of  transporting  the  merchandise 
from  the  Indiian  supplier  to  the  Indian 
consumer.  See  the  factor  valuation 
memos  for  Bicycles  and  Polyvinyl 
Alchohol.  Therefore,  for  thes^  final 
results  we  have  not  added  any 
additional  freight  to  the  FOB  value. 

Petitioner's  assertions  that  the  record 
does  not  provide  specific  information 
from  which  the  Department  can 
calculate  freight  costs  is  moot  because 
there  is  no  need  to  calculate  such  costs. 

Comment  10:  Wood  Pallets. 

Respondent  asserts  that  the 
Department  should  value  the  wood 
pallet  input  by  using  HTS  4403.2000. 
"sawlogs  and  veneer  logs  in  rough  w/n 
striped  of  bark  or  merely  rough  down," 
instead  of  HTS  4415.1000.  "cases, 
boxes,  crate,  drum  and  similar 
packings— cable  drums  of  wood," 
because  respondent  produces  finished 
pallets  itself.  Respondent  states  that 
because  it  uses  the  same  wood  to 
produce  wood  brackets  and  wood 
pallets,  the  Department  should  value 
wood  for  pallets  using  the  same  HTS 
number  it  used  to  value  wood  brackets. 
HTS  4403.2000.  Respondent  argues  that, 
during  the  investigation,  the  E)epartment 
verified  that  respondent  produces 
finished  pallets.  Respondent  contends 
that  because  the  Department  added  the 
value  for  finished  wood  pallets,  using 
HTS  4415.1000,  and  the  values  for 
wood,  nails,  and  packing  labor  in  the 
NV  calculation,  the  Department  double- 
counted  the  costs  of  wood,  nails,  and 
packing  labor. 

Respondent  also  asserts  that,  even  if 
the  Department  determines  not  to  use 
input  values  under  HTS  4403.2000,  the 
Department  should  use  HTS  4415.2000 
to  minimize  double-counting. 
Respondent  argues  that  MFTI  classifies 
wood  pallets  under  HTS  4415.2000, 
which  states  "pallet  box,  pallets,  and 
other  load  boards  of  wood."  Respondent 
maintains  that  in  comparison  to  the 
MFTI  definition  of  HTS  4415.1000, 
"cases,  boxes,  crates,  drums,  and  similar 
packing  cable  dnmis  of  wood,"  it  is 
clear  that  MFTI  includes  a  wood  pallet 
in  HTS  4415.2000. 

Petitioner  asserts  that  the  Department 
correctly  valued  pallets  using  the 
surrogate  value  for  the  finished  pallet 
Petitioner  states  that  the  Department  can 
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choose  to  value  the  finished  paUets  or 
construct  the  value  of  the  pallet  from 
labor,  material  (including  scrap),  tools, 
energy,  transportation,  and  overhead. 
Petitioner  argues  that,  if  all  the  inputs 
are  not  available,  the  Department  must 
use  surrogate  values.  Petitioner  adds 
that  the  Department  should  include  the 
cost  of  brackets  and  labor,  etc.,  to 
account  for  additional  packing  expense 
in  addition  to  using  surrogate  values  for 
palleta. 

De^utment's  Position:  We  agree  with 
respondent  that  we  should  value  pallets 
using  HTS  4403.2000,  a  surrogate  vslye 
for  the  wood  used  to  construct  the  wood 
pallets,  because  respondent  constructs 
the  pallets,  instead  of  HTS  4415.100,  a 
surrogate  value  for  the  finished  pallet, 
as  used  in  the  preliminary  results.  In  the 
preliminary  results,  because  we  valued 
finished  pallets,  as  well  as  materials 
used  to  construct  the  pallets,  such  as 
nails  and  wood  brackets,  we  overstated 
the  value  of  pallets.  This  change  in 
methodology  is  in  accordance  with  the 
Department's  determination  in  the  Final 
Results  of  Antidumping  Administrative 
Review  of  Heavy  Forg^  Hand  Tools. 
Finished  or  Unfinished.  With  or  Without 
Handles,  from  the  People's  Republic  of 
China  (61  FR  15028,  Comment  3,  April 
4, 1996)  [Hand  Tools).  In  Hand  Tools. 
the  Department  detennined  that  "we 
should  value  the  pallets  using  the  factor 
and  surrogate  values  for  wood,  nails, 
and  packing  labor,  separately,  rather 
than  for  the  complete  pallet.  'The 
information  on  the  record  at  the  time  of 
the  preliminary  results  indicates  ihat 
the  factories  make  the  pallets  frt>m  wood 
and  nails  rather  than  piuchase  the 
completed  pallet" 

We  agree  with  petitioner's  assertions 
that  the  Department  should  include  the 
cost  of  labor,  material,  tools,  energy, 
transportation,  and  overhead  in 
constructing  the  vcdue  for  the  pallet 
Respondent  separately  reported 
consumption  amounts  for  wood, 
depending  upon  its  application,  and  for 
nails;  thus,  respondent  reported 
materials  used  to  construct  the  finished 
pallet  [See  Respondent's  January  21, 
1997  and  February  21, 1997 
submissions.)  We  have  no  basis  in  the 
record  to  conclude  that  the  packing 
labor  amounts  required  toxonstruct  the 
pallets  is  not  included  in  the  reported 
input  amounts  for  packing  labor,  or  that 
the  energy  amounts  required  to 
construct  the  pallets  are  not  included  in 
the  reported  amounts  for  energy.  We 
also  consider,  in  this  instant  case,  that 
expenses  for  tools  and  transportation  of 
pallet  materials  are  included  in 
overhead.  Therefore,  because  the 
expenses  for  labor,  tools,  energy, 
transportation,  and  overhead  incurred 


in  the  construction  of  wood  pallets  have 
been  valued  as  mentioned  above,  we 
find  that  further  adjustments  are  not 
warranted. 

Comment  1  i :  Error  in  Valuing  Wood 
Pallets  and  Coal. 

In  the  preliminary  results,  the 
Department  used  data  from  the  February 

1995  (April  1994  to  February  1995)  and 
August  1996  (April  1995  to  August 
1996)  issues  of  MFTI  to  value  wood 
pallets  and  coaL,inputs.  Respondent 
asserts  that  the  Department  should 
value  inputs  using  data  most 
contemporaneous  with  the  POR  when 
determining  the  final  results. 
Specifically,  respondent  requests  that 
the  Department  use  data  frinn  the  March 

1996  (April  1995  to  March  1996)  issue 
of  MFTI.  rather  than  the  April  1994  to 
February  1995  data,  to  value  wood 
pallets.  Respondent  argues  that  the 
April  1995  to  March  1996  data  are  most 
cohremporaneous  with  the  POR. 

Petitioner  asserts  that  the  Department 
should  use  only  the  April  1995  to 
August  1995  data  from  A£F77to  value 
coal  and  wood  pallets.  Petitioner  argues 
that Jhese  values  for  a  five-month  period 
most  closely  reflect  the  values  for  the 
POR. 

Petitioner  also  asserts  that  the 
Department  included  the  wholesale 
prite  index  (WPI)  for  March  1995  when 
inflating  th^  value,  although  March 
1995  was  not  included  in  either  data 
source  used  in  ^e  preliminary  results. 
Petitioner  argues  that  if  the  Department 
uses  both  data  sources,  the  Department 
should  not  include  the  WPI  for  March 
1995  in  the  inflator  calculation. 

Department's  Position:  We  agree  with 
both  respondent's  and  petitioner's 
premise  that  the  Department  should  use 
data  most  contemporaneous  with  the 
POR  to  value  inputs  for  the  final  results. 
For  the  final  results,  we  obtained  and 
used  Indian  import  statistics  from  MFT7 
for  the  period  Sieptember  1995  through 
June  1996  to  value  wood  for  pallets  and 
coal  for  the  final  results.  Therefore,  we 
have  used  values  for  a  teu'^month  period 
that  most  closely  reflects  the  POR. 

We  agree  with  petitioner's  assertion 
that  the  Department  should  not  have 
included  the  WPI  for  March  1995  in  the 
calculation  of  the  inflator  for  coal  and 
wood.  However,  because  we  have  not 
used  the  March  1995  data  in  the  final 
results,  we  have  not  included  the  March 
1995  WPI  in  the  calculation  of  the 
inflator. 

Comment  12:  Labor. 

Petitioner  asserts  that  the  Department 
should  use  a  different  category  for 
valuing  plating  labor  if  the  Department 
bases  labor  values  from  the  1995 
Yearbook  of  Labour  Statistics  [YLS). 
Petitioner  argues  that  the  plating  labor 


should  be  valued  using  categories  351. 
"manufacture  of  industrial  chemicals," 
and  352,  "manufacture  of  other 
chemiccd  products,"  instead  of  using 
category  381,  "manufacture  of  fabricated 
metal  products." 

Petitioner  also  asserts  that  the 
Department  should  use  different  values 
for  skilled  andxmskilled  labor. 
Petitioner  argues  that  the  use  of  one 
average  labor  value  does  not  accunttely 
reflect  the  cost  of  labor  mix  used  to 
produce  HSLWs.  Petitioner  references 
Sulfanilic  Acid  from  China;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  (62  FR  25917. 
May  12. 1997)  [SulfamUc  Acid),  where 
the  Department  selected  surrogate 
values  broken  out  into  skilled  labor  and 
unskilled  labor  from  the  Economist 
bitelligence  Unit's  Investing,  Licensing 
and  Trading  Conditions  Abroad  [ILT). 

Petitioner  further  asserts  that  the 
Department  should  reject  labor  values 
used  in  the  preliminary  results  because 
these  values  do  not  include  fringe 
benefits  and  bonuses.  Petitioner 
suggests  that  the  E>epartment  use  ILT 
because  it  was  used  in  other  cases 
covering  the  same  POR  and  does 
include  those  benefits. 

Respondent  states  that  the 
Department  correctly  selected  category 
381  in  the  YLS  as  the  labor  category 
equivalent  to  ZWC's  plating  lalrar. 
Respondent  argues  that  categories  351 
and  352,  suggested  by  petitioner,  only 
include  labor  information  related  to  the 
manufactiire  of  industrial  chemicals  and 
other  chemical  products.  Respondent 
states  that  its  plating  factory  did  not 
manufacture  any  chemicals  or  chemical 
products.  Rather,  respondent  argues,  the 
plating  factory  consumes  chemicals  and 
chemical  products  in  plating  HSLWs, 
which  are  metal  products.  Respondent 
contends  that  the  plating  factory  is 
engaged  in  the  manufact\ire  of  metal 
products,  which  is  classified  as  category 
381  in  YLS. 

Respondent  agrees  with  the 
Department's  use  of  one  labor  value. 
Respondent  asserts  that  petitioner  did 
not  provide  any  information  showing 
separate  values  for  skilled  and  unskilled 
labor  and  that  no  such  data  are  available 
to  the  Department. 

Respondent  agrees  with  the 
Department's  use  of  YIS  to  value  labor 
inputs.  Respondent  argues  that  the 
Department  should  not  use  ILT  because 
the  Department  has  consistently  rejected 
it  as  a  source  for  surrogate  labor  values 
because  the  data  are  not  based  on  actual 
data. 

Finally,  respondent  requests  that  the 
Department  value  labor  for  the  final 
results  using  updated  labor  rates. 
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Department's  Position:  We  disagree 
with  petitioner's  suggestion  that  the 
Department  should  use  categories  351 
and  352  for  valuing  plating  labor.  The 
labor  used  in  plating  HSLWs  represents 
labor  used  in  the  manufacture  of 
{abricated  metal  products.  Though  the 
labor  used  in  plating  utilizes  chemicals, 
it  is  not  used  to  manufacture  chanicals. 
We  have  continued  to  value  all  latxK 
using  category  381. 

We  disagree  with  petitioner's 
assertion  that  the  Departiaent  should 
use  ILT  to  value  labor  because  it 
provides  difiiarent  values  for  skilled  and 
unskilled  labor  and  includes  fringe 
benefits  and  bonuses.  The  E)eparbn«it 
has  routinely  used  YLS  to  value  labor 
because  the  ILT  reports  labor  rate 
estimates  based  on  rates  stipulated  in 
various  Indian  laws  and  not  based  upon 
actual  wage  rates. 

Additicmally,  we  disagree  with 
petitioner's  assertion  that  the  YLS  data 
used  in  the  preliminary  results  does  not 
include  firinge  benefits  and  bonuses.  The 
Department  considers  the  ILO  statistics, 
such  as  the  YLS  data,  to  be  fully  loaded 
with  respect  to  all  labor  expenses.  [See 
Polyvinyl  Alcohol,  61  FR  at  14061.) 
Accordingly,  because  the  use  of  YLS  is 
consistent  with  the  Department's 
established  practice,  the  YLS  has  been 
determined  to  include  all  expenses 
associated  with  labor,  and  the  ILT  data 
have  been  determined  to  be  an 
inappropriate  source  for  wage  rates,  we 
have  continued  to  use  YLS  for  the  final 
results.  (See  Certain  Helical  Spring  Lock 
Washers  From  the  People's  Republic  of 
China;  Final  Results  of  Antidumping 
Administrative  Review,  61  FR  66255, 
66259,  December  17,  1996.  Chrome- 
Plated  Lug  Nuts  from  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  58519,  58522,  November 
15,  1996.) 
Comment  13:  Water. 
Respondent  requested  that  the 
Department  calculate  ZWG's  production 
cost  without  valuing  water.  Respondent 
asserts  that  the  Department  double- 
counted  the  water  input  by  valuing 
water  in  addition  to  valuing  Eactory 
overhead  for  ZWG.  Respondent 
contends  that  the  reported  water  input 
for  ZWG  represents  water  used  at  the 
HSLW  production  factory,  not  at  the 
plating  factory.  Respondent  claims  that 
because  the  HSLW  factory's  water  was 
supplied  by  a  public  utility  during  the 
POR,  was  not  physically  incorporated 
into  the  HSLWs,  and  was  not  a  major 
indirect  material  input  which  could  be 
separately  valued,  ZWG's  water 
consumption  meets  the  criteria 
established  in  Saccharin  for  inclusion 
in  factory  overhead.  Respondent  argues 


that  the  Department  has  established  the 
practice  of  including  the  value  of  water 
inputs  in  the  value  of  factory  overhead 
where  water  is  supplied  by  a  public 
utility  or  by  a  nearby  body  of  water  and 
refers  to  Saccharinr  Sebadc  Acid, 
Sulfanilic  Acid  from  the  People's 
Republic  of  China  (61  FR  53711. 
October  15, 1996),  Polyvinyl  Alcohol. 
Disposable  Lighters  from  the  People's 
Republic  of  China  (80  FR  22359,  May  5, 
1995),  Silicon  Carbide  fit m  the  PRC[  59 
FR  22585,  May  2,  1994),  and  Coumarin. 
RespoiKlent  adds  that  in  Sebacic  Acid. 
the  Department  stated  that  it  presumes 
factory  overhead  values  obtained  from 
the  Reserve  Bank  of  India  Bulletin,  the 
factory  overhead  source  used  in  the 
instant  review,  to  include  values  for 
water. 

Petitioner  aaaeiXs  that  the  Department 
correctly  valued  water  in  the 
preliminary  determination.  Petitioner 
states  that  respondent  correctly  cited 
Saccharin  where  the  Department 
considered  water  an  overhead  item. 
Petitioner  argues  that  respondent  failed 
to  mention  that  the  Department  also 
stated  in  Saccharin  that  water  required 
for  a  particular  segment  of  the 
production  process  may  "be  more 
typical  of  items  that  are  accounted  for 
as  direct  material  inputs,  rather  than  as 
overhead  item,  and  as  such,  valued 
separately."  Petitioner  asserts  that  the 
Depiartment  should  value  water  as  a 
separate  input  foctor  in  plating  because 
water  is  directly  incorporated  into  the 
final  product. 

Department's  Position:  We  disagree 
with  respondent  and  have  continued  to 
include  the  water  inputs  as  material-- 
inputs  in  the  calculations  of  production 
cost  of  ZWG's  factory.  Following  the 
Department's  criteria  in  Saccharin,  we 
value  water  if  it  is  required  for  a 
particular  segment  of  the  production 
process.  (See  Saccharin,  59  FR  58818, 
Conmient  7,  November  15,  1994.)  Based 
upon  respondent's  description  of  the 
production  process,  we  consider 
respondent's  use  of  water  in  the  acid 
treatment  as  required  for  that  particular 
segment,  because  the  steel  wire  rod 
must  be  rinsed  with  water  after  an  acid 
bath.  (See  Exhibit  5  of  respondent's 
January  21,  1997  submission.)  Because 
the  water  for  ZWG's  HSLW  production 
factory  is  a  required  input  for  a 
particular  segment  of  the  HSLW 
production  process,  the  Department's 
practice  is  to  value  it  separately  like 
other  direct  material  inputs  required  in 
the  production  process.  Moreover,  in 
determining  whether  an  input  should  be 
valued  separately  or  considered  valued 
in  overhead,  the  Department  stated  in 
Bicycles  that,  the  input  in  question 
should  be  valued  separately  if  it  is 


"•  *  •  essential  for  producing  the 
finished  product  *  *  *."  and  if  this 
input  appears  "*  •  *  to  be  (a) 
significant  input[s]  into  the 
manufacttiring  piocesa  rather  than 
miscellaneous  or  occasionally  used 
materials,  i.e.,  cleaning  supplies  whidi 
might  normally  be  included  in 
constimables."  Based  upon  respondent's 
submission,  water  is  a  significant  input 
into  the  manufacturing  proceaa.  (See 
Exhibit  9  of  the  proprietary  versioiis  of 
respondent's  January  21. 1997 
submiaaion  and  Pinal  Analyris  Memo.) 

Unlike  the  instant  case,  in  Sulfanilic 
Acid,  the  Department  included  the 
water  value  in  the  factory  overhead 
value  because  respondents  pumped 
water  from  their  own  wells  for  use  in 
the  production  process  and  recirculated 
the  vrater.  (See  Sulfanilic  Acid,  61  FR  at 
53716.)  However,  in  Saccharin,  the 
Departmetit  valued  water  purchased  by 
respondent  separately,  because  it  was 
considered  to  be  a  direct  input  in  the 
production  of  the  finished  product  (See 
Saccharin,  Comment  7.)  Also,  in 
Porcelain-on- Steel  Cooking  Ware  From 
the  People's  Republic  ofQurm;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  32757, 
32759,  32762,  June  17, 1997,  the 
Department  considered  water  consuined 
in  the  production  process  as  a  direct 
material  input  and  valued  it  as  such.' 
Although  respondent's  HSLW  factory 
purchased  water  from  a  public  utility, 
that  alone  is  not  dispositive  as  to  how 
it  should  be  valued.  Here,  as  in 
Saccharin  and  Porcelain-on-Steel,  the 
water  was  also  a  required  input  in  a 
particular  segment  of  the  production 
process.  Therefore,  we  have  valued  it  as 
a  separate  input 

Disposable  Pocket  Lighters  and  the 
other  cases  on  which  respondent  relies, 
do  not  indicate  whether  respondent 
purchased  the  water,  consumed  the 
water  as  a  direct  input,  or  required  the 
water  for  producing  the  finished 
product.  Moreover,  with  regard  to 
considering  the  Reserve  Bank  of  India 
Bulletin  (RBW]  factory  overhead  values 
as  inclusive  of  water  values,  the 
Department  stated  in  Disposable  Potket 
Lifters  that,  "the  RBIB  data  did  not 
indicate  to  the  contrary."  (See 
Disposable  Pocket  Lifters,  60  FR  at 
22367.) 

In  the  instant  case,  as  we  have 
explained,  water  purchased  from  the 
pi^lic  utility  i(<not  an  incidental  input 
into  the  production  process.  Rather,  it  is 
a  direct  input  required  for  a  particular 
segment  of  the  production  process. 
Additionally,  there  is  no  basis  for 
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determining  whether  water  is  included 
in  the  factory  overhead  value  in  the 
RBW.  and  thus  no  basis  for  an 
adjustment  Therefore,  in  the  final 
results,  we  are  continuing  to  value  water 
for  ZWG's  factory  in  accordance  with 
the  Department's  practice  in  the 
previous  segments  of  this  case,  as  well 
as  its  position  in  previous  cases. 

Comment  14:  Aberrational  Factor 
Values. 

Respondent  asserts  that  the 
Department  should  not  use  data  from 
the  June  1996  MFTI  to  value  trisodium 
phosphate  (HTS  2835.23.00),  cases, 
boxes,  crates,  and  drums  (HTS 
4415.10.00),  and  pallets  and  load  boards 
(HTS  4415.20.00),  because  respondent 
claims  that  the  data  are  aberrational. 

Department's  Position:  We  agree  with 
respondent's  assertion  that  the  value  in 
the  Jxme  1996  MFTI  for  trisodium 
phosphate,  HTS  2835.23.00,  is 
aberrational,  apparently  due  to  the 
extraordinarily  low  quantity  reported. 
Because  we  could  not  obtain  more 
contemporaneous  data  to  value 
trisodium  phosphate,  we  have- 
continued  to  use  the  March  1996  issue 
of  MFTI,  covering  the  period  April  1995 
through  March  1996. 

Respondent's  comments  regarding  the 
issue  of  the  valuation  of  pallets  using 
data  in  the  June  1996  MFTI  for  cases, 
boxes,  crates,  and  drums  (HTS 
4415.10.00),  and  pallets  and  load  boards 
(HTS  4415.20.00),  are  moot  because  %ve 
did  not  value  pallets  using  HTS 
4415.10.00  or  HTS  4415.20.00  in  the 
final  restdts.  (See  Comment  10.) 

Additional  Changes  for  the  Final 
Reanlts 

For  the  final  results  of  this  review,  we 
h^ve  updated  most  surrogate  values 
based  on  MFTI.  Additionally,  we  have 
updated  the  labor  surrogate  value  using 
the  1996  YLS.  (See  Final  Analysis 
Memo.) 

Final  Reaolts  of  the  Review 

As  a  result  of  the  comments  received, 
we  have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
the  review: 


Manu- 
facturer/ 
exporter 

Tune 
pertod 

Margin 
(percent) 

Zhejiang 
Warv 
xin 

Group 
Ca. 
Ltd.... 

1(V01/95-09/3a/g6 

14.15 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess. 


antidumping  duties  on  all  appropriate 
entries. 

Individual  differences  between 
Untied  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  for  all  shipments  of 
HSLWs  firjm  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publteation 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  for  ZWG,  which 
has  a  separate  rate,  and  all  ZWG  exports 
through  market-economy  trading 
companies,  the  cash  deposit  rate  will  be 
the  company-specific  rate  established  in 
these  filial  results  of  review;  (2)  for  all 
other  PRC  exporters,  the  cash  deposit 
rate  will  be  128.63  percent,  the  PRC  rate 
established  in  the  less-than-fair-value 
investigation  of  this  case;  and  (3)  for 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

These  deposit  rates  shall  remain  in 
efi^ect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  te  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
pntidtunping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34.(d)(l).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C  1675(a)(1))  and  19 
CFR  353.22. 


Dated:  November  10. 1997. 

KobMt&Laltuasa, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-30397  Filed  ll-ia-«7: 8:45  am] 

aujNa  CODE  xio-os-p 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-8071 

Poiyethytene  Teraphthalate  nim,  Sheet 
and  Strip  From  the  Republic  of  Korea, 
Initiation  and  Preliminary  Reaults  of 
Changed  Orcumstancee  Antidumping 
Duty  Administrative  Review 

AQENCY:  import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  and 
Preliminary  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received 
information  sufficient  to  warrant 
initiation  of  a  changed  circumstances 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  from  Korea  (56  FR  25669  Qun* 
5,  1991)).  On  July  5, 1996.  Cheil 
Synthetics,  Inc.  (Cheil)  was  revoked 
from,  the  order  based  on  three 
consecutive  years  of  no  dumping.  (See 
Polyethtylene  Terephthalate  Film, 
Sheet,  and  Strip  from  the  Republic  o/ 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  and  Notice 
of  Revocation  in  Part,  61  FR  35177  Ouly 
5, 1996).)  Based  on  information 
provided  in  its  September  29, 1997 
letter,  we  preliminarily  determine  that 
Saehan  Industries,  Inc.  (Saehan)  is  the 
successor  firm  to  Cheil,  and  therefore, 
the  Department's  revocation  of  Cheil 
applies  to  Saehan. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  November  19. 1997. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Michael  J.  Heaney  at  (202)  482-4475  or 
Linda  Ludwig  at  (202)  482-3833.  AD/ 
CVD  Enforcement  Office  Eight,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Uidess  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  by  the  Uruguay 
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Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  351 
(62  FR  27296). 

SUPPt^MENTARY  MFORMATION: 

Background 

On  September  29,  1997,  Saehan 
requested  that  the  Department  conduct 
a  changed  circumstances  administrative 
review  pursuant  to  section  751(b)  of  the 
Tariff  Act  to  determine  whether  Saehan 
should  properly  be  considered  the 
successor  firm  to  Cheil  and  if,  as  such, 
the  revocation  issued  for  Cheil  should 
apply  to  Saehan.  Saehan  also  requested 
the  Department  to  publish  the 
prelimiiuuy  results  concurrmdy  with 
this  notice  of  initiation,  pursuant  to  19 
CFR  351.221(c)(3)(ii).  In  its  request. 
Saehan  notified  the  Department  that  on 
February  28.  1997.  Cheil  officially 
changed  its  corporate  name  to  Saehan, 
and  despite  this  change  in  corporate 
name,  the  management,  production 
focilities,  supplier  relationships,  and 
customer  base  of  Saehan  are  virtually 
identical  to  those  of  the  former  Cheil.  In 
support  of  its  claim,  Saehan  submitted 
documentary  evidence  demonstrating 
that  Saehan  maintained  essentially  the 
same  management,  production  facilities, 
supplier,  and  customer  relationships  as 
Cheil.  Citing  the  Department's 
determinations  in  Sugars  and  Syrupt 
from  Canada:  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Review.  61  FR  48885  (Sept.  17.  1996) 
and  Industrial  Phosphoric  Acid  from 
Israel;  Preliminary  Results  of 
Antidumping  Duty  Changed 
Circumstances  Review.  58  FR  59010 
(Nov.  5.  1993).  Saehan  claimed  that  the 
Department  should  determine  that  it  is 
the  successor-in-interest  to  Cheil. 

Scope  of  the  Keriew 

The  merchandise  subject  to  this 
antidumping  duty  order  are  shipments 
of  all  gauges  of  raw,  pretreated.  or 
primed  polyethylene  terephthalate.  film, 
sheet,  and  strip,  whether  extruded  or 
coextruded.  The  films  excluded  &om 
this  review  are  metallized  films,  and 
odiar  finished  films  that  have  had  at 
least  one  of  their  surfaces  modified  by 
the  application  of  a  performance- 
enhancing  resinous  or  inoiganic  layer  of 
more  than  0.00001  inches  (0.254 
micrometers)  thick.  Roller  transport 
cleaning  film  which  has  at  least  one  of 
its  surfaces  modified  by  the  application 
of  SBR  latex  has  also  been  ruled  as  not 
within  the  scope  of  the  order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule  of 
the  United  States  subheading 


3920.62.00.00.  The  HTS  subheading  is 
provided  for  convenience  and  customs 
purposes.  The  written  description  of  the 
scope  of  this  order  is  dispositive. 

Tois  changed  circumstances 
administrative  review  covers  Saehan. 

Initiation  and  Preliminary  Results  of 
Changed  Circunwtanoes  Antidumping 
Duty  Administrative  Review 

In  accordance  with  section  75lCb)  of 
the  Tariff  Act,  as  amended  (the  Act),  the 
Department  is  initiating  a  changed 
circimistances  administrative  review  to 
determine  whether  Saehan  is  the 
successor  company  to  Cheil.  In  making 
such  a  determination,  the  Department 
examines  several  factors  including,  but 
not  limited  to.  changes  in  (1) 
management,  (2)  production  facilities, 
(3)  supplier  relationships,  and  (4) 
customer  base.  See  e.g..  Brass  Sheet  and 
Strip  from  Canada;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  57  FR  20460  (May  13,  1992). 
While  no  one  or  several  of  these  factors 
will  necessarily  provide  a  dispositive 
indication,  the  ciepartment  will 
generally  consider  the  new  company  to 
be  the  successor  to  the  previous 
comp>any  if  its  resulting  operation  is 
similar  to  that  of  the  predecessor.  See 
e.g.,  Industrial  Phosphoric  Acid  from 
Israel,  Final  Results  of  Changed 
Circumstances  Review.  59  FR  6944 
(February  14,  1994).  Thus,  if  evidence 
demonstrates  that,  with  respect  to  the 
production  and  sale  of  the  subject 
merchandise,  the  new  company 
ofterates  as  the  same  entity  as  the  former 
company,  the  pepartment  will  treat  the 
successor  company  the  same  as  the 
predecessor  for  purposes  of 
antidumping  liability,  e.g.,  assign  the 
same  cash  deposit  rate,  revocation,  etc. 

We  have  examined  the  information 
provided  by  Saehan  in  its  September  29, 
1997  letter  and  determined  that  Saehan 
has  established  a  prima  facie  case  that 
it  is  the  successor-in-interest  to  Cheil. 
The  management  and  organizational 
structure  of  the  former  Cheil  has 
remained  intact  under  Saehan,  and 
there  have  been  no  changes  in  the 
production  facilities,  supplier 
relationships,  or  customer  base. 
Therefore,  we  preliminarily  determine 
that  Saehan  has  maintained  the  same 
management,  production  bcilities, 
supplier  relationships,  and  c\iatomer 
bases  as  did  Cheil. 

Based  upon  the  foregoing,  we 
preliminarily  determine  that  the  July  5. 
1996  revocation  issued  for  Cheil  applies 
to  Saehan.  Because  Saehan  has 
presented  evidence  to  establish  a  prima 
facie  case  of  its  successorship  statxis,  we 
find  it  appropriate  to  issue  the 
preliminary  results  in  combination  with 


the  notice  of  initiation  in  accordance 
with  19  CFR  351.221(c)(3)(u). 

Interested  parties  may  submit  case 
brieb  and/or  written  comments  no  later 
than  30  days  after  the  date  of 
publication  of  these  preliminary  results. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  brieb  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this  changed 
circumstances  review,  which  will 
include  the  results  of  its  analysis  raised 
in  any  such  written  comments. 

This  initiation  of  review  and  notice 
are  in  accordance  with  sections  751(b) 
of  the  Act.  as  amended  (19  U.S.C 
1675(b)).  and  19  CFR  351.216. 

Dated:  November  12, 1997. 
Rokert  S.  LaRnasa. 

Assistant  Secretary  for  Impoit 

A  dmin  ist  ration. 

[FR  Doc.  97-30388  Filed  11-18-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trad*  AdminMration 
(A-649-602I 

Notica  of  Extanaion  of  TIma  Limit  (or 
Antidumping  Duty  AdmMatrativa 
Raviaw  of  Canain  Waidad  Carbon  Slaal 
Pipaa  and  Tubaa  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  19. 1997. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
antidumping  duty  administrative  review 
for  the  antidumping  order  on  certain 
welded  carbon  steel  pipes  and  tubes 
from  Thailand,  pursuant  to  the  Tariff 
Act  of  1930.  as  amended  by  the  Uruguay 
Round  Agreements  Act  (hereinafter, 
"the  Act"). 

FOR  FtmiHER  atFORMATION  CONTACT:  John 
Totaro  or  Dorothy  Woster.  AD/CVD 
Enforcement  Office  7,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230, 
telephone  (202)  482-1398  or  482-3362, 
respectively. 

SUPPLEMBfTARY  affOfMATION:  Under  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  In  the  instant  case,  the 
Department  has  determined  that  it  is  not 
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practicable  to  complete  the  review 
within  the  statutory  time  limit  (see 
MBmorandum  to  Robert  S.  LaRussa  from 
Joseph  A.  Spetrimi,  November  12, 1997). 


Since  it  is  not  practicable  to  complete 
this  review  within  the  time  limits 
mandated  by  the  Act  (245  days  from  the 
last  day  of  the  anniversary  month  for 
preliminary  residts.  120  additional  days 


for  final  results),  in  accordance  with 
section  751(aM3)(A)  of  the  Act,  the 
Department  is  extending  the  time  limit 
as  follows: 


Product 

Country 

Review  period 

Inttaiion 
date 

PreNrndue 
data 

Final  due 
dMs* 

Certain  Weldad  Cwfoon  Steel  Pipes  and  Tubes  (A-649- 
502). 

Thtfand  ....... 

03A)1/96-02/2a«7 

04/24/97 

03/31/96 

oBmw 

The  Department  shall  issue  the  final  detennmation  120  days  after  the  publication  oH  the  pretiminary  determination.  This  final  due  date  is  asK- 
maied  based  on  publication  o(  the  preliminary  notice  five  business  days  after  signaiura. 


Dated:  November  12. 1997. 

Joseph  A.  Spetriai, 

Deputy  Assistaat  Secretary.  AD/CVD 
Enforcement  Group  m. 

(FR  Doc.  97-30398  Filed  11-18-97;  8.-45  am] 


DEPARTMENT  OF  COMMERCE 
Inlamatlonai  Trada  AdrnMatrailon 


IC-3S7-MMq 


NagaUva  CountarvalHrtg 
Duty  Datarwinallon  and  Alignmam  of 
Duty 
WHh  Final  Antidumping 

FraahAttanUc 
ChHa. 


Duly 
Salmon 


AQBICV:  Import  Administntion, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFeCTiVE  DATE:  November  19. 1997. 

FOR  FURTHER  wromKPKM  CONTACT:  Rosa 
Jeong.  Marian  Wells  or  Todd  Hansen. 
Office  of  Antidumping/Countervailing 
Chity  Enforcement.  Group  1.  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  3099, 14th  Street  and 
Consdtiitiim  Avenue,  N-W.. 
Washington,  D.C.  20230;  telephone 
(202)  482-1278,  482-6309  or  482-1276. 
respectively. 

PraKaiinary  Detennination 

The  Department  of  Commerce  (the 
"Department")  preliminarily  determines 
that  coimtervailable  subsidies  are  not 
being  provided  to  producers  or 
exporten  of  fresh  Atlantic  salmon   . 
("salmon")  in  ChUe. 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  the  Coalition  for  Fair  Atlantic 
Salmon  Trade  ("FAST')  and  the 
following  individual  memben  of  FAST: 
Atlantic  Salmon  of  Maine;  Cooke 
Aquacidture  U.S..  Inc.;  DE  Salmon.  Inc.; 
Global  Aqua— USA.  lie;  Island 
Aquaculture  Corp.;  Maine  Coast  Nordic, 
Inc.;  ScanAm  Fi^  Farms;  and  Treats 


Island  Fisheiies  (collectively  referred  to 
hereinafter  as  "petitioners"). 

Case  History 

Since  the  publication  of  die  notice  of 
initiation  in  the  Federal  Register  (62  FR 
38772  Ouly  9, 1997)  ("butiaUon 
Notice"),  the  follovdng  events  have 
occurred. 

We  deemed  this  case  to  be 
extraordinarily  complicated  and  on  July 
28, 1997,  Hire  postponed  the  preliminary 
determination  until  Novemlwr  10, 1997 
(62  FR  40335). 

On  July  23, 1997,  we  issued  a 
countervailing  duty  questionnaire  to  the 
Government  of  Chile  ("GOC"),  Due  to 
the  large  number  of  producera  and 
exporters  of  fresh  Atlantic  salmon  in 
Qdle,  and  with  the  GOC's  assurance 
that  it  could  provide  aggr^ate  data  fbr 
most  programs,  wre  solicit^  information 
from  the  GOC  on  an  aggregate  or 
industry-wride  basis,  rather  than  from 
the  individual  producera  and  exporten. 
On  August  1, 1997,  the  GOC  notified  us 
that  it  lacked  usage  information  Cor  the 
following  programs:  Chilean  Production 
Development  Corporation  ("CORFO") 
Export  Credits  and  Limg-Term  Export 
Financing,  Law  18,439  Export  Credit 
Limits,  Law  18.449  (Stamp  Tax 
Exemption),  and  Article  59  of  Decree 
Law  824.  liierefore,  on  August  7, 1997, 
we  issued  an  additioxud  questionnaire  to 
four  producers/expcnten  of  the  sub|ect 
merchandise  concerning  the  above  four 
programs  as  well  as  Chapter  XVm  and 
Chapter  XIX.  The  questionnaire  was 
sent  to  the  following  companies: 
Pesquera  Mares  Australes  Ltda.,  Marine 
Harvest  Chile,  Agnas  Claras  S.A.,  and 
Pesquera  Eicosal  Ltda. 

On  August  1, 1997,  petitioners 
submitted  comments  arguing  that  the 
Law  No.  18,480  program  should  have 
been  included  in  the  initiation.  In  the 
Initiation  Notice,  the  Department 
declined  to  initiate  on  Law  No.  18,480, 
partiy  based  on  information  provided 
during  consultations  with  the  GOC. 
Upon  further  review  of  information  on 
the  record,  we  determined  that  our 
initial  rejection  of  petitionera'  allegation 


was  unwarranted.  On  August  21. 1997, 
we  decided  to  include  certain  braiefits 
allegedly  provided  under  Law  No. 
18.480  in  our  investigation  (see 
Memorandum  from  team  to  Richard  W. 
Moreland,  Acting  Deputy  Assistant 
Secretary  for  Import  Administration). 
On  August  25, 1997,  the  Department 
requested  that  the  GOC  provide 
information  regarding  rebates  for 
exports  using  domestically  produced 
inputs  provided  under  Law  No.  18.480. 

The  Department  received  the  GOC 
and  company  questionnaire  responses 
on  September  15, 1997  and  September 
22, 1997.  The  Department  issued 
supplemental  questionnaires  to  the  GOC 
and  the  four  companies,  and  their 
affiliates,  on  September  30, 1997,  and 
received  the  supplemental  responses  on 
October  14, 1997.  On  October  21. 1997, 
the  Department  issued  a  second 
supplemental  questionnaire  to  the  GOC 
The  GOC  responded  to  this 
questionnaire  on  October  27  and 
October  29, 1997. 

On  November  6, 1997,  we  received  a 
request  from  petitioners,  pursuant  to  19 
CFR  355.20(c).  to  postpone  the  final 
determination  in  this  investigation  to 
coincide  with  the  final  determinatitxi  in 
the  antidimiping  duty  investigation  of 
the  fresh  Atlantic  salmon  from  Chile. 
Accordingly,  we  are  aligning  the  final 
determination  in  this  inves^gation  with 
the  date  of  the  final  determination  in  the 
antidumping  duty  investigation  of  the 
fresh  Atlantic  salmon  from  Chile. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
fresh,  fanned  Atlantic  salmon,  whether 
imported  "dressed"  or  cut  Atlantic 
salmon  is  the  species  Salmo  solar,  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Atlantic  salmon  refen  to 
salmon  that  has  been  bled,  gutted,  and 
cleaned.  Dressed  Atlantic  salmon  may 
be  imported  with  the  bead  on  ocoff; 
with  the  tail  on  or  off;  and  with  the  gills 
in  or  out  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
investigation.  Examples  of  cuts  include, 
but  are  not  limited  to:  crosswise  cuts 
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(stBaks).  lengthwise  cuts  (fillets), 
lengthwise  cuts  attached  by  skin 
(butterfly  cuts),  combinations  of 
crosswise  and  lengthwise  cuts 
(combination  packages),  and  Atlantic 
salmon  that  is  minced,  shredded,  or 
ground.  Cuts  may  be  subjected  to 
various  degrees  of  trimming,  and 
imported  with  the  skin  on  or  off  and 
with  the  "pin  bones"  in  or  out. 

Excluded  from  the  scope  are:  (1)  fresh 
Atlantic  salmon  that  is  "not  farmed" 
(i.e.,  wild  Atlantic  salmon);  (2)  live 
Atlantic  salmon;  and  (3)  Atlantic 
— Imnn  that  has  been  subjected  to 
further  processing,  such  as  frozen, 
canned,  dried,  and  smoked  Atlantic 
salmon,  or  processed  into  forms  such  as 
sausages,  hot  dogs,  and  burgers. 

The  merchandise  subject  to  this 
investigation  is  classifiable  at  statistical 
reporting  numbers  0302.12.0003  and 
0304.10.4091  of  the  Harmonized  Tariff 
Schedule  (HTS)  of  the  United  States. 
Although  the  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

CiMBninitoii  Scope 

As  discussed  in  the  Initiation  Notice 
at  36773,  we  invited  comments  on  the 
scope  of  this  proceeding.  On  August  8, 
1997.  we  received  a  comment  from  the 
National  Restaurant  Association,  an 
interested  party,  regarding  product 
coverage.  Specifically,  the  National 
Restaurant  Association  argued  that 
"dressed"  whole  Atlantic  salmon  and 
"cut"  salmon  are  not  "like  products." 
Most  of  the  National  Restaurant 
Association's  arguments  have  already 
been  addressed  in  the  Initiation  Notice, 
where  the  Department  adopted  the 
single  domestic  like  product  definition 
set  forth  in  the  petition.  In  addition,  the 
fact  that  "dressed"  salmon  and  "cut" 
salmon  are  classified  under  separate 
HTS  categories  is  irrelevant.  Like 
products  can  and  often  do  comprise 
several  HTS  categories  or  a  subset  of 
merchandise  covered  by  a  single  HTS 
number.  Finally,  the  specific  exclusion 
of  "cut"  salmon  from  the  scope  of  the 
Salmon  from  Norway  proceeding  was  a 
result  of  the  fact  that  the  petition  in  that 
case  did  not  include  cut  salmon, 
whereas,  due  to  changing  market 
conditions,  the  petition  in  this  case 
specifically  did.  See,  e.g..  Antidumping 
Duty  Order:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway,  56  Fed.  Reg. 
14920  (1991). 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  |he  Uruguay  Round 


Agreements  Act  effective  January  1. 
1995  (the  "Act"). 

Iniury  Test 

Because  Chile  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act.  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  Chile 
materially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  6, 
1997.  the  ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured  or  threatened  with  material 
injury  by  reason  of  imports  from  Chile 
of  the  subject  merchandise  (62  FR 
42262). 

Period  of  Investigation  ("POr) 

The  period  for  which  we  are 
measuring  subsidies  is  calendar  year 
1996. 

Subsidies  ValuatioB  Inibniiation 

Benchmarks  for  Loans  and  Discount 
Rates 

To  calculate  the  countervailable 
benefit  from  loans  and  nonrecurring 
grants,  we  have  used  the  average  rates 
for  U.S.  dollar  lending  in  Chile,  as 
calculated  by  the  Superintendencia  de 
Bancos  e  Instituciones  Financieras 
("SBIF"),  the  Chilean  bank  supervisory 
agency.  The  U.S.  dollar  interest  rates 
were  used  because  the  loans  in  question 
were  denominated  in  U.S.  dollars  and 
the  grant  that  was  allocated  over  time 
was  made  in  U.S.  dollars. 

Allocation  Period 

Based  on  information  provided  by  the 
GOC.  we  have  used  nine  years,  the 
weighted-average  useful  life  of 
productive  assets  for  the  Chilean  salmon 
industry,  as  the  allocation  period  in  this 
investigation. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  determine  the 
following: 

I.  Programs  Preliminarily  Determined 
To  Be  CounterrailaUe 

A.  ProChile  Export  Promotion 
Assistance 

ProChile,  the  Expori  Promotion 
Bureau  of  the  Chilean  Ministry  of 
Foreign  Afbirs,  aims  to  promote  and 
diversify  Chile's  exports  by  providing 
grants  to  private  companies  or 
industries  for  expori  promotional 
activities.  Each  ProChile  project  is 
designed  and  developed  through  a  joint 
participation  of  ProChile  and  the  private 
sector.  The  projects  are  aimed  at  the 


"intemationalizatioD"  of  the  private 
sector  paiticipanL 
"Internationalization"  refers  to  the 
extension  of  a  company's  commercial 
operations  to  the  external  markets, 
which  can  be  achieved  through 
exportation,  mixed-ownership  (foreign 
and  domestic),  joint  ventures,  and 
international  subsidiaries.  Typical 
ProChile  projects  include  advertising 
and  promotional  campaigns,  creation  of 
catalogs  and  brochures,  and 
organization  of  trade  fairs.  These 
projects  are  co-financed  by  ProChile  and 
theprivate  sector  participants. 

Tne  producers  and  exporters  of 
salmon  in  Chile  received  funding  under 
this  program  for  several  salmon-related 
projects  targeted  to  the  U.S.  and  other  ^ 
export  markets. 

In  the  past,  the  Oepartment  has 
recognized  that  general  export 
promotion  programs  which  provide 
only  general  iidbrmaticnal  services,  do 
not  constitute  a  countervailable  benefit. 
See,  e.g..  Fresh  Cut  Flovrersfrom 
Mexico.  49  FR  15007  (1984).  However, 
where  such  activities  promoted  a 
specific  product,  or  provided  financial 
assistance  to  a  firm,  we  have  found  the 
programs  to  be  countervailable.  See, 
e.g..  Fresh  Atlantic  Groundfish  from 
Canada,  51  FR  10041  (1986) 
(government  funding  of  attendance  at 
trade  hir  which  taigeted  the  exports  of 
specific  product  to  the  U.S.  market 
found  to  be  countervailable);  and  Fresh 
Cut  Flowers  from  Israel.  52  FR  3316 
(1987)  (government  reimbursements  of 
up  to  50  percent  of  actual  expenses 
incurred  by  the  firm  for  promotional 
activities  found  to  be  countervailable). 
Based  on  the  information  on  the  record, 
we  find  that  ProChile's  projects  went 
beyond  what  we  normally  consider  to 
be  general  export  promotional  activities. 
The  projects  were  aimed  at  the 
promotion  of  specific  products  to 
targeted  export  markets  and  also 
provided  direct  financial  assistance  to 
the  participating  firms. 

Accordingly,  we  preliminarily 
determine  that  the  ProChile  grants 
provide  countervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act.  The  grants  are  a  direct  transfer 
of  funds  from  the  GOC  providing  a 
benefit  in  the  amount  of  the  grant.  The 
grants  are  also  specific  within  the 
meaning  of  section  771(5A)(B)  of  the 
Act  because  their  receipt  is  tied  to  the 
anticipated  exportation  of  the  subject 
merchandise  to  the  United  States  and 
other  export  markets. 

We  are  treating  these  grants  as  "non- 
recurring" based  on  the  analysis  set 
forth  in  the  Allocation  section  of  the 
General  Issues  Appendix  because  they 
are  exceptional  rather  than  ongoing 
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events.  Each  project  funded  by  a  grant 
requires  a  separate  application  and 
approval,  and  the  projects  represent 
one-time  events. 

To  calculate  the  countervailable 
subsidy,  we  used  our  standard  grant 
methodology.  In  accordance  With  our 
past  practice,  we  allocated  over  time 

Smts  from  those  years  in  which  the 
nefits  from  this  program  exceeded  0.5 
percent  of  the  value  of  appropriate 
exports  in  the  year  of  receipt  We 
divided  the  benefit  attributrt>Ieto  the 
POI  by  the  value  of  appropriate  exports 
in  the  POL  Oa  this  basis,  we  determine 
the  coimtervailable  subsidy  rate  for  this 
program  to  be  0.05  percent  ad  vaioresm. 
For  a  discussion  of  the  denominators 
used  in  the  calculation  of  the  subsidy 
rate  for  this  program,  see  November  10, 
1997  Calculation  Mennorandtun  to  file 
from  team. 

B.  CfMFO  Export  Credit  bmmnce 
Premium  AsMigtance 

In  1995.  OORPO  established  a 
program  entitled  "EjqMnt  Credit 
Insiuuioe  Premium  Assistance  For 
Small  and  Madlum-Siaed  Companies." 
This  piogiam  provides  a  grant  of  up  to 
50  peicent  of  me  vabie  ofthe  export 
credit  insufance  pmhium.  subject  to  a 
cap  of  one  pecoeDt  of  the  paitioilar 
export  invoice,  far  export  insurance 
purchased  by  small  and  medium-sLsed 
Chilaan  exporting  companies  from 
private  insurance  companies.  Only 
those  Chilean  exporters  vritii  annual 
sales  (tf  up  to  US  $10,0004100  are 
eluible  for  this  {xo^am.  OORFCs 
li^lity  to  the  insursn  is  limited  to  the 
payment  of  a  portion  ofthe  insurance 
premium  bx  tbo  eligible  company.  Once 
the  exporter  Is  approved,  the  agreed 
portkm  of  the  insuianoe  premium  is 
paid  directiy  to  the  insuranca  company 
by  CORFO.  CORFO  made  payments  to 
insurance  companies  on  bdialf  of 
eligible  salmon-exportefs  under  this 
progtam. 

We  preliminarily  determine  that 
OORFO's  payments  of  the  insurance 
prsmhims  constitute  countervailable 
grants  within  the  meaning  of  section 
771(5)  of  the  Act  They  are  a  direct 
transisr  of  funds  friHn  the  GOC  that 
confer  a  benefit  in  the  amount  of  the 
grant  These  grants  are  specific  within 
the  meaning  of  section  771(5A)(B)  of  the 
Act  because  their  receipt  is  contingent 
upon  export  pevfbrraance.  Because  these 
grants  are  made  on  an  ongoing  basis,  we 
have  treated  the  benefits  as  recurring  in 
accordance  with  the  analysis  set  forth  in 
the  GsiMfo/ issues  iinpendur. 

To  calculate  the  stmsidy  rate,  we, 
divided  the  benefit  attributable  to  the 
POI  by  the  value  of  all  exports  of  fresh 
Atlantic  salmon  by  producers  and 


exporters  of  salmon  during  the  POI.  On 
this  basis,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.01  percent  ad  valorem. 

C.  Law  No.  18.634  (Deferred  and  Waived 
Import  Duties  on  Capital  Goods) 

Law  Number  18,634  of  August  5, 
1987,  established  a  program  wherrtiy 
customs  duties  may  be  deferred  and 
subsequentiy  waived  on  impwted 
capital  goods  used  in  the  production  of 
exports.  Under  this  program,  both 
axpoi'ters  and  non-exporters  are  allowed 
to  defar  pajring  duties  on  certain  capital 
goods.  During  the  defsRal  period,  the 
amount  of  duties  owed  is  treated  as  a 
loan  on  which  the  producer  is  required 
to  pay  interest  If  thecapltel  goods  are 
ultimately  used  far  the  production  of 
exported  goods,  the  outstanding  balance 
and  interest  on  the  loan  are  waived. 

The  Law  18.634  deferral  program  is 
available  to  exporters  as  well  as  non- 
exporters.  The  usage  date  provided  by 
the  GOC  indicates  that  the  fishing  and 
aquaculture  sector  is  neither  a 
predominant  nor  disproportionate  user 
of  the  program.  Moreover,  many  sectors 
not  normally  considered  to  be  exporters, 
such  as  the  construction,  electric,  gas 
and  water  industries,  psiticipeted  in  the 
duty  defsiTaL  program.  Accordingly,  we 
preliminarily  determine  that  the  benefit 
if  any,  under  the  deferral  program  is  not 
specific  within  the  meaning  of  section 
771(SA)oftheAct 

Ihider  the  Law  18.634  wraiver 
program,  the  waiver  of  duties  is 
allowed,  in  whole  or  in  part  if  imported 
capital  goods  are  used  in  the  production 
of  merchandise  that  is  later  exported. 
We  preliminarify  determine  that  the 
waiver  program  provides 
countenrailable  subsidies  within  the 
meaning  of  section  771(5)  of  the  Act 
The  waiver  of  inqport  duties  reprosonte 
revenue  feiegone  by  the  GOC.  providing 
a  benefit  in  the  amount  of  the  waiver. 
Because  the  waiver  |»rogram  is 
contingmt  on  ejqHst  performance,  we 
preliminarily  determine  that  it  is 
specific  within  the  meamng  of  section 
771(5A)(B)oftiieAct 

The  GOC  has  provided  the  amounts  of 
customs  duties  waived  during  the  POI 
ftw^  exporters  of  subject  merchandise. 
Because  these  waivers  are  automatic 
when  exportation  is  demonstrated,  we 
detennixw  that  the  benefite  tmder  this 
program  are  recurring.  To  calculate  the 
countervailable  subsidy  from  this 
program,  we  divided  the  total  amount  of 
waivers  granted  during  the  POI  by  the 
value  of  all  exporte  of  producers  and 
exporters  of  s^mon.  On.  this  basis,  Mfe 
determine  the  countervailable  subsidy 
from  this  program  to  be  0.23  peromt 


D.  Import  Substitution  of  Capital  Goods 

In  addition  to  the  duty  deferral  and 
waiver  program  discussed  above.  Law 
18,634  also  contains  a  provision  related 
to  tiie  purchase  of  domestically  sourced 
capital  goods.  According  to  the  GOC, 
this  program  is  intended  to  encourage 
capital  investment  in  Chile  and  to  avoid 
a  preference  for  imported  capital  goods 
resulting  from  the  import  duty  defierral 
and  waiver  provisions  of  the  same  law. 
Under  this  provision,  companies 
purchasing  capital  equipment 
domesticaUy  can  brarow  up  to  73 
percent  of  the  amoimt  of  customs  duties 
that  would  have  been  paid  on  the 
capital  goods  if  they  had  been  inqxMtod. 
If  the  capital  goods  are  uhimately  naed 
in  the  production  of  exporte,  the  loan 
balances  and  any  uimaid  interest  are 
waived  and  the  produca  is  not  required 
to  repay  the  loan.  The  GOC  has 
provided  the  amounte  of  loans  and 
waivers  received  under  this  program  by 
eoqKMfters  ofsubject  merchandise  far  the 
POI. 

Because  the  receipt  of  loans  tmdar 
this  program  is  contingent  upon  the 
pnrrhasw  of  dcHnesticuly  produced 
capital  equipment  we  determine  that 
these  loans  are  specific  in  accardance 
vritb  section  771(5AKQ  of  the  Act 
Based  on  a  comparison  ofthe 
benchmaric  interest  rates  (see  Subtidiet 
Valuation  section  of  this  notice)  to  the 
rates  charged  on  the  loans,  we 
I»eliminaiily  determine  tiiat  certain 
loans  confer  benefite  within  Ibe 
meaning  of  section  771(5)(EXU)  ofthe 
Act  because  the  rate  diargad  is  lass  than 
the  bendunark  rate:  We  calculated  the 
bm^t  from  these  loans  by  subtracting 
the  intoest  charged  during  the  POI 
under  the  pmpam  from  interest  under 
the  benchmark  rate  and  dividing  this 
difihrence  by  the  value  of  all  sales  of 
{Hoduoers  and  nqporters  of  salmon.  Qa 
this  basis,  ive  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.02  percent  ad  mhrem. 

Regarding  the  waivers  provided  tmder 
the  program,  we  preliminarily 
determine  that  this  waivers  are 
countervailable  subsidias  within  the 
meaning  of  section  771(5)  of  the  Act 
The  waiver  of  the  loan  balances 
represento  a  direct  transfer  of  funds 
from  the  GOC.  providing  a  benefit  in  the 
amount  of  the  balance  and  any  ui^iaid 
interest  waived.  Further,  the  waivers  are 
specific  within  the  meaning  of  section 
771(SA)(B)  of  the  Act  because  their 
receipt  is  contingent  upon  export 
performance. 

Because  these  waivers  are  automatic 
when  exportetion  occurs,  we  determine 
that  the  benefit  from  this  program  is 
recurring.  To  calculate  the 
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countervailable  subsidy  from  the  waiver 
portion  of  this  program,  we  divided  the 
total  amount  of  waivers  granted  during 
the  POI  by  the  value  of  ail  exports  of 
producers  and  exporters  of  salmon  from 
Chile.  On  this  basis,  we  determine  the 
countervailable  subsidy  from  this 
program  to  be  0.25  percent  ad  valorem. 

E.  Promotion  and  Development  Fund 

The  Promotion  and  Development 
Fund  for  Extreme  Regions  was 
established  pursuant  to  Decree  Law  No. 
3,529,  published  on  December  6.  1980. 
Article  38  of  this  law  established  the 
fiind  to  aid  in  the  development  of 
remote  regions  of  Chile.  These  regions 
are  Tarapaca,  Aysen  del  Presidente 
Carlos  Ibanez  del  Campo,  Magallanes 
and  Antartica  Chilena  and  the  provinces 
of  Chiloe  and  Pelena.  The  fund  was 
established  to  assist  small  and  medium- 
sized  investors  who  make  investments 
or  reinvestments  in  these  regions. 
Decree  IS  of  Decree  Law  3,529 
(published  April  20,  1981)  established 
the  regulations  pertaining  to  the  fund. 
These  investments  must  be  directly 
linked  to  the  production  process  and 
involve  capital  assets  relating  to  the 
company's  regular  business  activities. 
The  program  provides  grants  in  the 
amount  of  15  percent  of  the  cost  of  new 
investments  or  reinvestments  made 
between  January  1  and  December  31, 
1981.  and  20  percent  of  the  cost  of 
investments  and  reinvestments  made 
between  January  1. 1982  and  December 
31, 1999.  The  GOC  has  provided 
information  on  the  amount  of  grants 
received  under  this  program  by  the 
prt>ducer*  and  exporters  of  the  fresh 
Atlantic  salmon. 

We  preliminarily  determine  that 
Promotion  and  Development  Fund 
grants  provide  countervailable  subsidies 
%irithin  the  meaning  of  section  771(5)  of 
the  Act.  The  grants  are  a  direct  transfer 
of  funds  from  the  GOC  providing  a 
benefit  in  the  amount  of  the  grant  The 
grants  are  specific  within  the  meaning 
of  section  771(5A)(D)(iv)  because  they 
are  limited  to  firms  located  in  a 
designated  geographical  region. 

We  have  frealed  these  grants  as  non- 
recurring based  on  the  analysis  set  forth 
in  the  Allocation  section  of  the  General 
Issues  Appendix.  In  accordance  with 
our  practice,  we  allocated  avet  time,  the 
grants  from  those  years  in  which  the 
benefits  from  this  program  exceeded  0.5 
percent  of  the  value  of  all  sales  of 
producer  and  exporters  of  salmon  in  the 
year  of  receipt  To  calculate  the 
countervailable  subsidy,  we  used  our 
standard  grant  methodology.  We 
divided  the  benefit  attributable  to  the 
POI  by  the  value  of  all  sales  of 
producers  and  exporters  of  salmon 
during  the  POI.  On  this  basis,  we 


determine  the  countervailable  subsidy 
for  this  program  to  be  0.01  percent  ad 
valorem. 

F.  Law  No.  18.480 

Law  18,480  of  December  19,  1985, 
established  a  simplified  duty  drawback 
system  for  inputs  used  in  small  volume 
exports.  In  addition  to  the  duty 
drawback  provision  for  imported  inputs, 
the  law  also  contains  a  provision 
whereby  exporters  using  domestically 
produced  inputs  in  their  export 
operations  are  entitled  to  the  amount  of 
the  duty  drawback  that  the  exporter 
would  otherwise  have  realized  if  they 
had  imported  the  inputs.  Because  fresh 
Adantic  salmon  is  excluded  from  the 
duty  drawback  portion  of  the  program, 
our  investigation  of  Law  No.  18.480  is 
limited  to  die  payments  for  using 
domestically  sourced  inputs  in  the 
production  of  exported  goods. 

The  maximum  export  values  for 
which  the  rates  are  applicable  and  the 
list  of  eligible  inputs  are  updated  each 
year.  For  an  input  to  be  eligible  as  a 
domestic  input,  the  CIF  value  of  its 
imported  raw  materials  and  inputs  may 
not  exceed  50  percent  of  its  net  value. 

We  preliminarily  determine  that  Law 
18,480  is  a  countervailable  subsidy 
within  the  meaning  of  section  771(5)  of 
the  Act  It  is  specific  within  the 
meaning  of  section  771(5A)(B)  of  the 
Act  because  the  receipt  of  the  payment 
is  contingent  upon  export  performance. 
The  program  provides  a  financial 
contribution  because  it  is  a  direct 
transfer  of  funds  from  the  GOC  to  the 
exporters  and  producers  of  salmon. 

Because  the  pa)rment  is  automatic  for 
eligible  products,  we  have  treated  these 
grants  as  recurring.  To  calculate  the 
countervailable  subsidy  bom  this 
program,  we  divided  the  total  amount  of 
grants  received  during  the  POI  by  the 
value  of  all  exports  of  producers  and 
exporters  of  salmon  during  the  POI.  On 
this  basis,  we  determine  the 
countervailable  subsidy  frtim  this 
program  to  be  0.05  percent  ad  valorem. 

IL  PrograiiH  Preliminarily  Determined 
Not  to  Be  Coantervaildble 

A.  Fundacion  Chile  Assistance 

Fundacion  Chile  ("FCH")  is  a  private, 
non-profit  organization  establistrad  in 
1976  througji  an  agreement  between  the 
GOC  and  the  International  Telephone 
and  Telegraph  Corporation  ("ITT')  with 
an  original  endowment  fund  of  US  $50 
million.  This  agreement  (Decree  No. 
1528)  stemmed  from  an  earlier 
agreement  (Decree  No.  801)  in  which 
the  GOC  agreed  to  compensate  ITT  for 
the  value  of  certain  ITT  property  that  a 
former  Chilean  government  had 
previously  expropriated  frtim  ITT. 


Under  the  terms  of  the  agreement,  ITT 
agreed  to  contribute  its  $25  million 
compensation  to  FCH's  endowment,  and 
the  GOC  matched  this  amount. 

FCH's  mission  is  to  carry  out 
scientific  ^d  technological  research 
and  apply  the  research  to  industrial 
production  and  service  areas  of  Chile. 
To  meet  these  objectives,  FCH  forms 
companies  to  pursue  technologies  of 
interest,  which  are  later  sold  to  private 
investors,  and  also  provides  technical 
assistance,  consulting  services,  and 
training  to  companies  for  a  fee.  In  1996, 
a  major  portion  of  FCH's  operating 
budget  came  fit>m  fees  for  services  and 
profit  from  the  sale  of  its  companies 
with  the  remaining  amount  from  the 
original  endowment 

Under  section  771(5MB)  of  the  Act.  • 
countervailable  subsidy  exists  where  the 
government  provides  a  financial 
contribution  or  "makes  a  payment  to  a 
funding  mechanism  to  provide  a 
financial  contribution,  or  entrusts  or 
directs  a  private  entity  to  make  a 
financial  contribution,  if  providing  the 
contribution  would  normally  be  vested 
in  the  government  and  the  practice  does 
not  differ  in  substance  from  practices 
normally  followed  by  governments." 

The  GOC  has  argued  that  FCH  should 
not  be  viewed  as  the  government,  nor 
was  FCH  entrusted  or  directed  by  the 
GOC  to  take  actions  that  would 
normally  be  vested  in  the  government 
We  have  not  addressed  thcwe  claims 
because,  as  explained  below,  we  have 
preliminarily  determined  that  the 
financial  contributions  provided  by  FCH 
do  not  conlar  a  benefit. 

With  respect  to  the  company  start-up 
ventures,  PCH  created  or  co-invested  in 
three  salmon-related  companies.  The 
first  venture  was  Salmones  Antartica 
("Antartica"),  created  in  1982,  which 
became  the  first  company  to 
successfully  demonstrate  the  technical 
and  economic  viability  of  salmon 
fiarming  in  Chile.  FCH  made  three 
separate  eqidty  infusions  in  Antartica, 
the  last  of  which  was  disbursed  in  1988. 
Antartica  was  sold  to  private  investors 
in  1989.  Although  Antartica  produced 
the  subject  merchandise  during  the  POI. 
it  did  not  do  so  during  the  time  FCH 
had  ownership  interest  The  second 
venture  was  in  1988  when  FCH. 
together  with  three  other  private 
companies,  formed  Salmones  Htdllinco 
(25  percent  equity  participation  by  FCH) 
which  produces  and  commercializes 
smolts.  Finally,  Salmotec  S.A. 
(Salmotec)  was  created  by  FCH  and 
Antartica  in  1988.  Salmotec  was  sold  to 
a  private  company  in  1995.  FCH  made 
equity  infusions  in  Salmotec  in  1988 
and  1990. 
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Section  771(5)(E)(i)  of  ti^e  Act 
provides  that  in  the  case  of  an  emiity 
infusion,  a  benefit  is  conferred  if  the 
investment  decision  is  uoconsistent  with 
the  usual  investment  practice  of  private 
investors,  including  the  practice 
regarding  the  provision  of  risk  capital, 
in  the  county  in  which  the  equity 
infusion  is  made. 

In  making  this  determination,  the 
Department  examines  the  following 
factors,  among  others: 

1.  Current  and  past  indicators  of  a 
firm's  financial  condition; 

2.  Futiire  financial  prospects  of  the 
firm  including  market  studies,  economic 
forecasts,  and  projects  or  loan 
appraisals: 

3.  Rates  of  return  on  equity  in  the 
threeyears  prior  to  the  equity  infusion; 

4.  ujuity  mvestment  in  the  firm  by 
private  investors;  and 

5.  Prospects  in  world  markets  for  the 
product  under  consideration. 

In  start  up  situations  and  major 
expansion  programs,  where  past 
experience  is  of  little  use  in  assessing 
future  performance,  we  recognize  that 
the  &ctors  considered  and  the  relative 
weight  placed  on  such  &ctors  may  differ 
from  the  analysis  of  an  established 
enterprise.  (For  a  more  detailed 
discussion  of  the  Department's 
equityworthiness  criteria  see  the 
General  Issues  Appendix  at  37244.) 

With  respect  to  FCH's  investments  in 
Antartica,  the  decision  to  invest  was 
made  in  1981.  FCH  provided  die 
Department  Mdth  three  separate 
feasibility  studies  that  it  considered  at 
that  time.  The-fectors  evaluated  in  the 
studies  included  the  environmraital 
conditions  of  Chile,  wcnrld  market 
conditions,  and  projected  costs  and 
profits.  One  of  the  studies  in  pctfticidar 
projected  an  internal  rate  of  return,  in 
U.S.  dollar  terms,  of  over  30  percent  on 
investment  Based  on  these  fectors,  the 
studies  conclude  that  the  conditions  in 
Chile  were  such  that  salmon  ferming 
would  be  profitable.  In  light  of  the 
studies,  we  preliminarily  determine  that 
FCH's  1982  decision  to  invest  in 
Antartica  was  consistent  with  the  usual 
investment  practice  of  private  investors 
in  Chile. 

The  decision  to  invest  in  Salmotec 
was  approved  by  FCH  in  1988.  The  GOC 
claims  that  at  the  time,  the  Chilean 
salmon  industry  was  well-established 
and  profitable.  The  GOC  points  to  the 
feet  that  by  1988,  there  were  20 
producers  and/or  exporters  of  salmon  in 
operation  in  Chile  and  more  private 
companies  were  investing  in  the  salmon 
industry.  Moreover,  the  Chilean  salmon 
industry  had  been  growing  at  an 
extraordinary  rate,  as  evidenced  by  the 
dramatic  increase  in  volume  aiul  value 


of  salmon  production.  The  growth  was 
projected  to  continue  at  an  even  greater 
rate  (see  Concurrencn  Memorandum  to 
Richard  W.  Moreland,  Deputy  Assistant 
Secretary,  Import  Administration  from 
team  dated  November  10, 1997).  Based 
on  the  groMTth  projections  and  die  health 
of  the  Chilean  salmon  industry  in  1988 
and  the  entry  into  that  industry  by 
private  investors  in  the  same  year,  we 
preliminarily  determine  that  FCH's 
decision  to  invest  in  Salmotec  was 
consistent  with  the  usual  investment 
practice  of  private  investors  in  Chile. 

We  have  not  analyzed  nor 
investigated  FCH's  investment  in 
Salmones  Huillinco  because  this 
company  is  not  a  producer  or  exporter 
of  the  subject  merchandise. 

The  GOC  reported  that  FCH  did  not 
provide  any  aquaculture  infrastructure 
to  the  salmon  industry  during  the  AUL 
period,  and  there  can  be  no  residual 
benefits  from  the  provision  of 
infrastructure  prior  to  the  AUL  period. 
Therefore,  we  did  not  examine  this 
prmram  further. 

Fmally,  regarding  the  technical 
assistance  provided  by  FCH,  this 
assistance  included  research  and 
development,  consultations,  seminars 
and  inspection  services.  For  each  type 
of  service  provided.  FCH  charged  a  fee. 
Pursuant  to  section  771(5)(E)(iv)  of  the 
Act,  a  countervailable  benefit  exists  in 
this  situation  if  the  services  are 
provided  for  less  than  adequate 
remuneration.  The  adequacy  of 
remimeration  is  determined  in  relation 
to  prevailing  market  conditions  for  the 
service. 

We  have  examined  the  fees  charged 
by  private  companies  which  are  FCH's 
major  competitors  and  have  found  that 
the  fees  charged  by  FCH  are  in  line  with 
those  charged  by  the  private  service 
providers.  Accordingly,  we 
preliminarily  determine  that  FCH's  fees 
provided  adequate  remuneration  for  the 
services  it  provided. 

For  the  foregoing  reasons,  we 
preliminarily  determine  that  the  Chilean 
salmon  industry  has  not  received  a 
benefit  from  financial  contributions 
provided  by  FCH. 

B.  Fund  for  Technological  and 
Productive  Development  (FONTEC) 

FONTEC  was  established  in  1991  by 
CORFO  to  promote,  guide,  finance,  and 
assist  the  execution  of  technological 
research  and  development  projects  in 
Chile.  FONTEC  is  a  committee 
composed  of  eight  members  from  the 
public  and  private  sectors  with 
significant  experience  and  reputation  in 
technological  fields.  This  program 
provides  ^ants  and  loans  for  research 
and  development  projects  that  are 


aimed  at  innovations  in  technology  and 
for  investinent  projects  in  technological 
infrastructure. 

The  amount  of  FONTEC  finnnripg 
was  sul^ect  to  a  ceiling  dependent  on 
tha  line  of  financing:  (1)  the  first  line 
was  for  "technology  innovation" 

{>rojects  involving  finwnring  reqaests 
ower  thui  US  $100,000;  (2)  the  second 
line  was  for  projects  involving  financing 
requests  larger  than  US  5100,000;  and 
(3)  the  third  line  was  for  technological 
infrastructure  projects.  Any  private 
company  or  entity  in  the  production 
sector  is  eligible  for  FONTEC  funding, 
provided  that  the  company 
demonstrates  that  it  has  the  proper 
technical,  administrative  and  financial 
capacity  to  execute  and  implement  the 
proposed  project  and  that  the  project  is 
ainMd  at  technological  innovation  in 
products  or  processes.  In  addition,  the 
third  line  of  finnwHng  ig  only  available 
to  entities  which:  (1)  are  formed  by  at 
least  five  companies:  (2)  organized  as  a 
corporation  or  a  foundation  whose  main 
line  of  business  is  technological 
transfer  and  (3)  can  show  stable 
projections  of  the  project  over  time. 
Applicants,  regardless  of  the  line  of 
financing  under  which  they  are 
applying,  must  demonstrate  the 
eligibility  of  the  project  and  the 
applicant  company  as  well  as  the 
economic  bmefits  of  the  project.  In 
particidar,  the  evaluation  guidelines  for 
the  second  line  of  financing  (projects 
over  US  $100,000)  specifies  that  the 
economic  benefit  criterion  may  be 
satisfied  by  fectors  such  as  "cost 
savings,  production  increases,  export 
increases,  etc."  (Emphasis  added).  The 
guidelines  for  the  other  two  lines  of 
financing  do  not  enumerate  specific 
factors  to  measure  the  economic  benefit 
Chilean  salmon  producers  received 
grants  under  all  three  lines  of  finAnring 
of  this  program. 

We  analyzed  whether  the  program  is 
specific  "in  law  or  feet"  within  the 
meaning  of  section  771(5A)  of  the  Act. 
We  preliminarily  determine  that  the 
program  is  not  de  jure  specific  because 
the  receipt  of  the  benefits,  in  law,  is  not 
contingent  on  export  performance  or  on 
use  of  domestically  goods  over  imported 
goods  nor  are  the  benefits  limited  to  an 
enterprise,  industry  or  region.  As  stated 
above,  we  note  that  anticipated 
exportation  could  have  beien  a  factor  in 
the  approval  process  of  projects  undn 
the  second  line  of  financing. 
Nevertheless,  we  have  no  evidence  that 
the  GOC  approved  the  salmon  project 
under  the  second  line  of  financing  based 
on  the  export  factor.  In  other  words, 
although  the  applicant  may  have 
fulfilled  the  economic  benefits  criterion 
by  demonstrating  anticipated  increases 
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in  exports,  it  is  also  possible  that  the 
criterion  was  met  by  other  factors  such 
as  savings  in  cost  and  production 
increases.  At  verification,  we  will 
closely  examine  the  actual  application 
and  approval  documents  of  the  project 
under  the  second  line  of  financing  to 
determine  whether  the  GCXI's  approval 
of  the  project  was  act\ially  contingent  on 
the  company's  export  performance. 

Pursuant  to  section  771(5A)(D)(iii)  of 
the  Act,  a  subsidy  is  de  facto  specific  if 
one  or  more  of  the  following  factors 
exists:  (1)  the  number  of  enterprises, 
industries  or  groups  thereof,  which  use 
a  subsidy  is  limited;  (2)  there  is 
predominant  use  of  a  subsidy  by  an 
enterprise,  industry,  or  group;  (3)  there 
is  disproportionate  use  of  a  subsidy  by 
an  enterprise,  industry,  or  group;  or  (4) 
the  manner  in  which  the  authority 
providing  a  subsidy  has  exercised 
discretion  indicates  that  an  enterprise  or 
industry  is  favored  over  others.  As 
explained  in  the  Statement  of 
Administrative  Action  ("SAA")  (HJl. 
Doc.  No.  316.  Vol.  1. 103d  Cong.,  2d 
Session  (1994)  at  931),  the  fourth 
criterion  normally  serves  to  support  the 
analysis  of  other  de  facto  specificity 
criteria. 

During  the  period  1991  through  1996, 
assistance  under  this  program  was 
distributed  to  a  large  number  and  wide 
variety  of  users  in  the  majority  of 
regions  of  Chile.  Therefore,  the  program 
is  not  limited  based  on  the  number  of 
UMXS.  The  evidence  also  indicates  that 
neither  the  salmon  nor  the  fishing  and 
aquaculture  industry  received  a 
predominant  or  a  disproportionate  share 
of  the  total  funding.  Given  our  findings 
that  the  nimiber  of  users  is  large  and 
that  there  is  no  predominant  or 
disproportionate  use  of  the  program  by 
the  salmon  industry,  we  do  not  reach 
the  issue  of  whether  administrators  of 
the  program  exercised  discretion  in 
awarding  benefits.  Accordingly,  we 
preliminarily  determine  that  the 
funding  of  projects  by  FONTEC  is  not 
specific  and  has  not  conferred 
coimtervailable  subsidies  to  the  Chilean 
salmon  industry  within  the  meaning  of 
section  771(5)  of  the  Act. 

Of  the  several  salmon-related  projects 
funded  by  FONTEC,  the  GOC  has 
argued  in  the  alternative  that  the 
fiuliding  provided  to  the  Institute 
Tecnologico  del  Salmon,  S.A. 
("INTESAL")  falls  within  the  definition 
of  a  non-actionable  subsidy  under 
Article  8  of  the  WTO  Agreement  on 
Subsidies  and  Countervailing  Measures 
("SCM  Agreement").  Because  we  have 
preliminarily  determined  that  the 
project  funding  provided  by  FONTEC 
does  not  constitute  countervailable 
subsidies,  we  do  not  reach  the  issue  of 


whether  FONTBC's  grants  to  INTESAL 
constituted  a  non-actionable  subsidy. 

C.  Central  Bank  Chapter  XDC 

Chapter  XDC  of  the  Central  Bank's 
Compendium  of  International  Exchange 
Rules  was  designed  to  reduce  the  strain 
on  Chile's  foreign  cxirrency  reserves 
following  the  country's  external  debt 
crisis  at  the  beginning  of  the  1980s. 
Chapter  XDC  permitted  non-resident 
investors  who  bought  Chilean  external 
debt  to  trade  that  debt  in  Chile  for  local 
currency  to  be  used  in  carrying  out 
investment  projects  in  Chile.  The  debt 
swap  and  subsequent  investment  had  to 
be  authorized  by  the  Executive  Council 
of  the  Central  Bank.  Chapter  XDC  came 
into  effect  on  May  14, 1985.  and  was 
abolished  on  August  3, 1995.  No 
operations  were  carried  out  after  1991. 
however,  because  Chile's  external  debt 
appreciated  in  international  markets, 
reducing  the  attractiveness  of  the  debt 
swap  operations. 

PetitioBers  alleged  that  the  Central 
Bank  used  its  authority  in  approving  the 
debt  swaps  to  promote  export-oriented 
industries  and  import  substitution. 
Based  on  the  evidence  provided  by  the 
GOC,  we  have  determined  that  the 
benefit,  if  any.  of  these  debt  swaps  and 
equity  investments  is  not  specific. 

Neither  the  laws  nor  the  regulations 
concerning  Chapter  XDC  debt  for  equity 
swaps  contained  any  formal  provision 
favoring  exports  or  import  substitution 
at  the  Ume  the  investments  at  issue  were 
approved.  Moreover,  based  on 
information  provided  by  the  (XXI. 
nearly  30  percent  of  the  operations 
carried  out  under  Chapter  XDC  were  for 
sectors  producing  non-traded  goods. 
While  certain  anecdotal  evidence  exists 
regarding  a  bias  towards  export 
industries,  other  anecdotal  evidence 
indicates  that  the  Central  Bank  did  not 
favor  exporters  in  its  authorizations. 
The  GOC  has  claimed  that  the  Central 
Bank's  purpose  in  authorizing  these 
transactions  was  to  ensure  that  the 
parties  were  legally  eligible  to 
participate  and  that  the  investment  was 
not  fraudulent. 

We  note  that  the  Central  Bank  rejected 
a  large  number  of  proposed  operations. 
Because  it  was  not  obligated  to  publish 
its  reasons  for  accepting  or  rejecting  an 
application,  we  are  unable  to  determine 
whether  the  C^entral  Bank  directed 
operations  under  Chapter  XDC  to  export- 
oriented  or  import  substituting 
industries.  At  verification,  we  intend  to 
review  closely  the  rejected  proposals  to 
determine  if  the  Central  Bank  used 
discriminatory  criteria  to  favor 
orientation  towards  specific  sectors  of 
the  economy. 


The  CXX:  provided  information  on  the 
amount  of  debt  renegotiated  and 
invested  in  each  industry  and  region  for 
each  of  the  years  in  which  Chapter  XDC 
operations  occurred.  Only  4.4  percent  of 
the  operations  were  in  the  fishLog  and 
aquaculture  sector,  other  sectors 
represented  in  Chapter  XDC  operations 
included  mining,  forestry, 
communications,  and  financial 
institutions,  among  others.  Manufisicture 
of  paper  and  printing  was  the  industry 
sector  with  the  highest  representation  at 
nearly  20  percent  of  operations. 
Accordingly,  we  preliminarily 
determine  that  the  farmed  salmon 
industry  was  neither  a  predomiiumt  nor 
a  disproportionate  user  of  this  program. 

D.Export  Credit  Limits 

Law  Number  18.576  of  1986  governs 
lending  limits  for  Chilean  banks.  Under 
this  law.  Chilean  banks  are  prohibited 
from  extending  more  than  five  percent 
of  their  paid-in-capital  in  non- 
guaranteed  loans  to  any  single  borrower. 
(For  guaranteed  loans,  the  limit  is  25 
percent.)  However,  this  law  also  allows 
C]hilean  banks  to  lend  an  additional  five 
percent  of  their  paid-in-capital  to 
exporters  for  their  foreign  ctirrency 
loans. 

While  this  program  allows  a  Chilean 
bank  to  lend  a  greater  percentage  of  its 
paid-in  capital  to  an  exporter  than  to  a 
customer  that  does  not  export,  we  have 
preliminarily  determined  that  this  does 
not  confer  a  benefit  on  exporters.  Based 
on  the  information  submitted,  it  does 
not  appear  that  non-exporting  borrowers 
have  less  access  to  credit  because,  if 
their  borrowings  will  exceed  the  lending 
limit  at  one  bank,  they  can  simply 
borrow  from  another  commercial  bank 
at  equivalent  rates  and  terms.  We  intend 
to  examine  the  information  closely  at 
verification.  Therefore,  we  preliminarily 
determine  that  the  exp>ort  credit  limits 
do  not  constitute  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)(E)(ii)  of  the  Act  because  there  is 
no  benefit  confeixed  on  exporters. 

E.  Law  No.  18,449  (Stamp  Tax 
Exemption) 

Under  Decree  Law  3.475  of  1980,  a 
stamp  tax  is  levied  on  checks,  letters  of 
exchange,  money  orders,  promissory 
notes  and  loan  documents  in  Chile.  The 
tax  is  levied  on  checks  at  the  flat  rate 
of  109  pesos,  and  on  other  types  of 
documents  at  the  rate  of  0.1  percent  of 
the  capital  amount  per  month,  to  a 
maximum  of  1.2  percent  per  aimum,  or 
0.5  percent  on  obligations  payable  on 
demand  or  with  no  specified  maturity 
date.  The  stamp  tax  is  paid  at  the  time 
a  loan  is  disbursed,  as  the  issuing  bank 
withholds  the  amount  of  the  stamp  tax 
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from  the  gross  amount  of  the  loan.  Law 
18,449  exempts  documents  relating  to 
the  financing  of  exports  from  this  tax. 

In  the  Final  Affwmative 
Countervailing  Duty  De^rmination: 
Standard  Carnations  from  Chile.  52  FR 
3313,  3314  (February  3, 1987),  the 
Department  found  the  stamp  tax 
exemption  cotrntonrailable,  stating: 
"Neither  the  (k)veinihent  of  Chile  nor 
the  respondent  companies  gave  us  clear 
explanations  as  to  what  is  meant  by 
'export  credit  operations.' "  In  this 
proceeding,  the  GOC  has  placed  on  the 
record  the  copies  and  translations  of 
regulations  relating  to  this  program 
which  describe  the  types  of  operations 
and  instruments  eli^ble  for  the 
exemption.  We  have  previously 
determined  that  the  non-excessive 
rebate  or  exemption  of  indirect  taxes 
levied  at  the  final  stage  is  not 
considered  a  subsidy  (see.  e.g..  Final 
Negative  Countervailing  Determination: 
Welded  Carbon  Steel  Line  Pipe  from 
Taiwun.  50  PR  53364  (December  31. 
1985)).  Because  the  amount  of  the 
exemption  is  not  greater  than  the 
amount  of  the  stamp  tax  due.  we 
preliminarily  determine  that  this 
program  does  not  confer  countervailable 
tMnefits  within  the  me«ming  of  section 
771(5)(E)oftheAct 

F.  Article  59  of  Decree  Law  824 

Under  Article  59  of  Decree  Law  824, 
effisctive  January  1, 19B4,  all  fcweign 
service  providers  doing  business  in 
C3iile  are  required  to  pay  income  tax  at 
the  rate  of  35  percent.  "This  tax  is 
withheld  by  the  Chilean  company  to 
which  the  service  iA  provided  and  then 
paid  to  the  government  The  law 
exempts  the  foreign  service  providers 
from  paying  the  tax  if  the  income  was 
for  cwtain  services  related  to  exportable 
goods  and  services  produced  in  Chile.  If 
th^  services  are  eligible  for  the 
exemption,  the  Chilean  company  (i.e., 
the  purchaser  of  the  services)  is  also 
exempt  from  the  withholding 
raquiremenL 

We  found  no  evidence  that  the 
benefit,  if  any,  resulting  from  the 
exemption  firem  the  tax  and  the 
withholding  requirement  accrues  to  the 
sid^ect  merchandise.  Therefore,  we 
preliminarily  determine  that  this 
program  does  not  constitute  a 
countervailable  subsidy. 

UL  Pragrams  Prriiminarily  Determined 
To  Be  Not  Used 

The  following  programs  were  not 
used: 

A.  Institute  for  Technological  Research 
(INTBO 

B.  Central  Bank  C3iapter  XVm 
C  Export  Promotion  Fund 


D.  CORFO  Export  Credits  and  Long- 
Term  Export  Financiiu 

E.  Law  No.  18,392  (TaxExemptions) 


to  the 


IV.  Progranv  Prelimhiarily  Daterniined 
Not  To  Exist 

Based  on  information  provided  by  the 
GOC.  we  preliminarily  determine  that 
the  following  programs  do  not  exist: 

A.  GOC  Guarantee  of  Private  Bank 
Loans 

B.  Import  Substitution  Subsidy  for  New 
Industries 

C  Tax  Deductions  Available  to 
Exporters 

Surrurtary 

The  total  estimated  preliminary  net 
countervailable  subsidy  rate  for  all 
producers  or  exporters  of  fresh  Atlantic 
salmon  in  Chile  is  0.62  percent.  AO 
VAUMtEM,  which  is  de  minimis. 
Therefore,  we  preliminarily  detennine 
that  countervailable  subsidies  are  not 
being  provided  to  producers,  or 
exporters  of  fresh  Atlantic  salmon  in 
Chile. 

Verf^oation 

In  accordance  with  section  782(1)  of 
the  Act.  we  will  verify  the  information 
submitted  by  respondents  priw  to 
malring  ouir  final  determination. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  availAle  to  the  ITC  all  non- 
privileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  Uie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Dt^uty  Assistant 
Secretaiy .  In^mrt  Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  make  its  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  355.38,  we 
wiU  hold  a  public  hearing,  if  requested, 
to  a^rd  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
will  be  held  on  March  6, 1998,  at  the 
U.S.  Department  of  (Commerce.  Room 
3708, 14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230. 
Individuals  who  Mosh  to  request  a 
hearing  must  submit  a  written  request 
within  ten  days  of  the  publication  of 


this  notice  in  the  Federal  1 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Ck}mmerce,  Room  B099. 14th  Street  and 
Qmstitution  Avenue,  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  partidpants;  (3)  the  reason  for 
attending;  and  (4)  a  list  of  the  issues  to 
be  discuand.  In  addition,  ten  copies  of 
the  business  proprietary  version  and 
five  copies  of  the  nonproprietary 
version  of  the  case  briefr  must  be 
submitted  to  the  Assistant  Secretaiy  no 
later  than  February  24, 1998.  Ten  copies 
of  the  business  proprietary  version  amd 
five  copies  of  the  nonproprietary 
version  of  the  rebuttal  brieb  must  be 
submitted  to  the  Assistant  Secretaiy  no 
later  than  March  3, 1908.  An  internted 
party  may  make  an  affirmative 
presentation  only  on  aigiunents 
included  in  that  party's  case  or  rebuttal 
briefs.  Written  aiguments  should  be 
submitted  in  accordance  mth  19  CFR 
355.38  and  will  be  considered  if 
received  within  the  time  limits  specified 
above. 

This  detennination  is  published 
pursuant  to  section  703(0  of  the  Act 

Dated:  November  10. 1997. 
ftDbOTtS-LalMsa. 
Astislttnt  Secretaiy  for  Import 
Administration. 
[FR  Doc.  97-30387  Filed  ll-18-a7: 8:45  am] 

mujma  oocm  »f-m-p 


DEPARTMENT  OF  DEFENSE 

Depwlmefit  of  the  Army 

Availability  of  U  A  Palanta  for  Non- 
ExdiMlva,  Excluahfa,  or  Partially- 
Exduahfo  Ucanalng 

AOENCV:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 
ACTION:  Notice. 


In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-ewdusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  cover  a  wide  variety  of 
technical  arts  including:  A  new  type 
kinetic  energy  projectile;  a  new  ceramic 
nanocomposite;  a  device  to  locate  the 
position  of  impact  of  a  projectile  on  a 
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target  and  an  impact  absorbing  sole  for 
parachutists. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35.  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Kinetic  Energy  Projectile  with 
Fin  Leading  Edge  Protection 
mechanisms. 

Inventor:  Ameer  G.  Mikhail. 

Patent  Number:  5.668,347. 

Issue  Date:  September  16, 1997. 

Title:  Device  for  Locating  the  Position 
of  Impact  of  a  Projectile. 

Inventors.'  George  M.  Thomson. 
Tbomas  W.  Kottke  and  Paul  R.  Beming. 

Patent  Number  5,669.608. 

Issue  Date:  September  23,  1997. 

Title:  Sion  Low  Dielectric  Constant 
Ceramic  Nanocomposite. 

fnventors:  Gary  Gilde,  Parimal  Petal. 
Clifibrd  Hubbard.  Brain  Pothier. 
Thomas  Hynes.  William  Croft  and  Joe 
Wells. 

Patent  Number  5,677,252. 

Issue  Date:  October  14, 1997. 

Title:  Impact  Absorbing  Soles  for 
Parachutist 

Inventofs;  Jim  Faughn  and  Harrison  P. 
Crowell,  m. 

Patent  Number  5.675.915. 

Issue  Date:  October  14.  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Michael  Rausa,  Technology  Transfer 
Office.  AMSRL-CS-TT/Bldg  434,  U.S. 
Army  Research  Laboratory,  Aberdeen 
Proving  Ground.  Maryland  21005-5425, 
tel:  (410)  278-5028;  fax:  (410)  278-5820. 
SUPPLEMENTARY  INFORMATION:  None. 
MarrV.Yonls, 

Attentate  Army  Federal  Register  Liaison 
Officer. 

|FR  Doc.  97-30293  Filed  ll-l»-07;  •:45  am) 
BNJJNQOOOC  371(M»-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education 
ACTION:  Submission  for  0MB  review; 
comment  request 

summary:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 


by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  19.  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPtEMBTTARY  MFORMAT10N:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collectioD. 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 


Dated:  November  13, 1997. 
Gloria  Parfcar. 

Deputy  Chief  Information  Officer.  Office  cf 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Edncatkm 

Type  of  Review:  New. 

Title:  Final  Performance  Report  for 
the  Btisiness  and  International 
Education  Program  (BIE). 

Frequency:  At  the  Completion  of  the 
Project  Period. 

Affected  Public:  Not-for-profit 
institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  30 
Burden  Hours:  150 

Abstract:  The  data  collected  through 
the  final  performance  report  will  en^le 
ED  officials  to  determine  the  impact  of 
the  BIE  federal  funds  on  its  recipients. 
US/ED  will  use  the  information 
collected  to  meet  Government 
Performance  and  Results  Act 
requirements  and  to  provide  budget 
justifications. 

Office  of  Postaecondary  Education 

Type  of  Review:  Extension. 

"ntle:  Guaranty  Agency  Quarterly/ 
Annual  Report. 

Frequency:  Annually. 

Affected  Public:  Business  or  other  for- 
profit;  State,  local  or  Tribal  Gov't,  SEAs 
orLEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 
Responses:  37 
Burden  Hours:  2,941 

Abstract:  The  Guaranty  Agency 
Quarterly/ Annual  Report  is  submitted 
by  37  agencies  operating  a  student  loan 
insurance  Program  under  agreement 
with  the  Department  of  Education. 
These  reports  are  used  to  evaluate 
agency  operations,  make  payments  to 
agencies  as  authorized  by  law,  and  to 
muBke  reports  to  Congress. 

(FR  Doc.  97-30317  Filed  ll-lS-97;  8:45  ami 

■LUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

National  Petrdaum  Council;  Notica  of 
Opan  Maating 

AGENCY:  Department  of  Energy. 
SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463.  86  Stat.  770). 
notice  is  hereby  given  of  the  following 
meeting: 

NAME:  National  Petroleum  Council 

(NPC). 

DATE  AND  TIME:  Thursday,  December  11. 

1997,  9:00  am. 
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I:  ANA  Hotel.  Grand  Ballroom, 
2401  M  Street.  NW..  Washington,  D.C 
POD  FURTHER  MFORMATION  CONTACT: 
Margie  D.  Bimerstaff.  U.S.  Department 
of  Energy,  Office  of  Fossil  Energy.  FE- 
5.  Washington,  D.C.  20585.  Tel^hone: 
(202)  586-3867. 


Purpose:  To  provide  advice, 
information,  and  recommendations  to 
the  Secretary  of  Energy  on  matters 
relating  to  oil  and  gas  or  the  oil  and  gas 
industry. 

Tentative  Agenda: 

— Call  to  order  and  introductory 

remarks  by  Joe  B.  Foster.  Chaii  of 

the  NPC 
— Remarks  by  the  Honorable  Pederico  P. 

Pena,  Secretary  of  BiliBrgy. 
— Status  r^Kirt  from  NFC  Committee  on 

Product  Supply. 
— Presentatioa  on  monograph  of  NPC's 

first  50  years. 
— Admhiistiative  nutfters. 
— Discussion  of  any  other  business 

nroperly  farou^  befiore  the  NPC. 
— Public  comment  (10-minute  rule). 
— ^AdfoummenL 

Public  Farticioation:  The  meeting  is 
opasi  to  the  pumic.  The  chairperaon  of 
the  Council  is  empoweied  to  omduct 
th»  meeting  in  a  fMhioB  that  will 
fKilitate  dw  eideriy  conduct  of 
business.  Any  memhsrofflie  public 
who  wishes  to  fila  a  written  statement 
with  &eCaimeil  wrlll  be  pomitted  to  do 
so,  either  before  or  after  the  meeting. 
Membeis  of  the  public  mdio  wish  to 
make  onl  statements  pertaining  to 
sgands  items  should  contact  Margie  D. 
Mggntitsff  at  dw  address  or  telephone 
number  listed  above.  Requests  must  be 
received  at  leest  five  d^s  prim  to  the 
meeting  and  meeonshle  provision  will 
be  made  to  include  die  piesentation  on 
the  aganda.  This  notice  is  being 
publfahad  less  than  15  days  in  advance 
of  the  meeting  due  to  certain 


programmatic  issues  which  had  to  be 
resolved  prior  to  publication  in  the 
Federal  Regisier. 

Tranacripts:  Available  for  public 
review  and  copjring  at  the  Public 
Reading  Ro<Hn,  Room  IE-190.  Fonestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington.  D.C.  between  9:00 
AM  and  4:00  PM.  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C,  on  Novsmbar 
13, 1997. 

AhhaaT.Vaaa^D. 

Acting  Deputy  Committee  Advisory. 
h4ajtagement  Officer. 

(FR  Doc  97-30345  Filed  11-18-07: 8:45  am) 


DEPARTMENT  OF  ENERGY 
tFE  DodHl  No.  97-48-IIG] 

Offloa  of  FoaaK  Enatyy?  Engapa 
Enatgy  U8,  LP.;  Ordar  Qtanting  Long- 
Taiiii  Aiilhoriialion  to  Import  Natural 
QaaPromr 


r:  Office  of  Fossil  Energ^r.  DOE. 
ACTION:  Notice  of  order. 

aUMMARY:  The  OtBce  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  Oiaar  granting 
Engage  Enogy  US.  LP.  authonrity  to 
impart  from  Canada  up  to  30.5  MMCF 
per  day  of  natural  gas  lor  a  ten-yeer 
period  beginningon  November  1. 1998. 
This  natural  gas  will  be  purchased  from 
six  Canadian  producers  and  may  be 
imported  neer  Emerson.  Maidtc^a/ 
No]fes,  Minnesota,  or  at  ahemative 
border  points  where  transportation 
facilities  aie  accessible  to  Engage. 

This  order  is  available  for  inq>ection 
and  copying  in  the  Office  of  Natural  Gas 
ft  Petroleum  Import  and  Ejqxxt 
Activities  Docket  Room.  3F-056. 
Ptmestal  Building,  1000  Indepcnadence 
Avomei  SW..  Washington.  D.C  20585- 
0350»  (202)  586-M7B.  The  docket  room 


te  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  November  6, 
1997. 


WajME.! 

Manager.  Natural  Gas  Regulation,  Office  of 
Natural  Gas  B- Petroleum  Import  and  Export 
Activities.  Office  of  Fossil  Energy. 

(FR  Doc  97-30349  Filed  11-18-97;  8:45  am) 


DEPARTMENT  OF  ENER6Y 

{FE  Oookal  Noa.  tr-TONQ  el  aU 

Onioa  of  Foaatt  Energy,  Plum  Strmt 
Enargy  Martdflng,  Inc.  al  ai«  Ofdara 
urannng,  iiaiiBiaiiiiiy  aiwi  vacaDng 
Blanfcat  AuttwrtnUana  to  Import  andf 
or  Export  Natural  Qaa 

AOBICV:  Office  of  Fossil  Ene>gy,  DOE. 
ACTION:  Notice  of  orders. 

aUMMARr:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  naa  issued  Orders  authwizing, 
transfarxing  and/or  vacating  various 
inqxvts  and/or  exports  of  natural  gea. 
These  Orders  are  summuized  in  the 
attached  appendix. 

These  Orders  are  availaUe  for 
inspection  and  copying  in  the  Office  of 
Natural  Gas  ft  Petroleum  Import  and 
Export  Activities.  Docket  Rochu,  3F-0S6, 
Forrestal  Building.  1000  Indepeodenoe 
Avenue.  S.W..  Washington,  D.C  20585, 
(202)  586-0478.  The  Docket  Room  is 
open  bet«ireen  the  hours  of  8:00  a.m.  and 
4:30  pjn..  Kkinday  through  Friday, 
except  Federal  holidays. 

fasaad  in  Washington,  D.C.  on  NovamlMr 
6. 1997. 

Ways  I.  PSIaiB 

Managfii.  Natural  Gas  Regulation.  Office  of 
Natural  Gas  B' Petroleum  Import  and  Ejipeit 
Activities,  Office  of  Fossil  Energy. 

Attaehnisnt 


APPENDIX— Blanket  Import/Export  Authorizations  Granth) 

c . 

'  Importsc^EivorterFE  docket  No. 

Two-year  maximum 

Order  No. 

Import  vol- 
ume 

Export  vol- 
ume 

Comments 

1303 

1304 

1305  . 

1306 
1307 

1001/97 

\onM7 

1(VD3/97 
1(VT(M7 

Plum  Slieel  Eneigy  KtartosHng.  Inc.  97-70- 

nq. 

CNG  Eneigy  Services  Corporaiion,  97-71- 

Na 

PadHc  Ges  and  Electric  Compeny  Core 
Procurement  Deportment  (Formerly  Qas 
Supply  Businses  Unit),  97-60-NG. 

DEK  Energy  Compwiy.  97-63-NG 

Inland  pacilc  Energy  Ssrvicee  Ud.,  97-73- 
N& 

TSBcf 

200Bd         200Bcf 

200Bcf         200Bci 
600Bd 

TSBcf 

SOBcf           SOBcf 

Irom  and  to  Canada 

Import  and  export  Irom  and  to  Maxieo. 
import  Irom  Canada. 

• 

Import  from  Canada. 

hnixxt  and  export  Irom  and  to  Canada. 
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Appendix— Blanket  import/Expoftt  Authorizations  Granted— Continued 


Order  Na 


130B 
1300 


1310  _. 

1311  - 

1312  ™ 

1313  .. 

1314  ™ 

1315  ™ 

1316  „ 


1317 

1318  ..^. 

1319 

1320 

1321 

1322 

1323 

1324 

1325 

1325 

1325 


Date  issued 


1(V16/97 

1(Vie/97 

10/16/97 
ion  6/97 
10/22/97 

10^4/97 

10/24/97 
10/24/97 

10C4/97 

1(M24/97 
1027/97 

10/27/97 

10^7/97 

1007/97 

10C7/97 

10^27/97 

1(V31/97 

10^1/97 

10^1/97 


Importer/Expoder  FE  docket  Na 


Tenaaka  Marketing  Ventures.  97-72-NG  .... 

San  Dtego  gas  &  Electric  Company.  97-67- 

NG. 

Avista  Energy,  Inc.,  97-64-NG „ 

Centra  Gas  Ontario,  Inc.,  97-74-NG 

North  Atlantic  Pipeline  Partners.  LP..  97- 

82-NG. 
Murphy  Gas  Gathering  Company,  97-83- 

NG. 

Northern  Utilities,  Inc..  97-9 1-NG  

Suncor  Energy  Inc.  (Formerty  Suncor  Inc.), 

97— 85-NG 
Nature  Gas  Clearinghouse.  97-78-NQ  — 


Paramount  Resources  U.S.  Inc.,  97-84-NG 
WiNiams   Energy  Services  Company,  97- 

79-NG. 
Jonan  Gas  Mariteling  Inc..  97-77-NG 


Victoria  Intematkxial,  Ltd.,  97-D6-NQ 
Ocean  State  Power  97-92-NG 


Enron  Capital  &  Trade  Resources  Corpora- 
Son,  97-75-NG. 

Enron  Capital  &  Trade  Resources  Corpora- 
tkxi,  97-76-NG. 

United  States  Gypsum  Company,  97-93- 
NG. 

Corpus  Christi  Gas  Mariceting,  LP..  97-90- 
NG. 


Two-year  maximum 


Import  vol- 
ume 


Export  vol- 
ume 


200  Bcf 


73  Bd 

219  Bd 

500  Bd 

75  Bd 

15  Bd 
127.66  Bd 

600  Bd 


300  Bd 
200  Bd 


16  Bd 


330  Bd 


Corpus  Christi  Gas  Marinating.  LP..  90-79- 
NG. 

1(y31/97  I  Corpus  Christi  Gas  Mariteting,  LP.,  9&-04- 
NQ. 


100  Bd 

10  Bd 

36.5  Bd 

400  Bd 

1,000  Bd 

7.3  Bd 

8Bd 


400  Bd 
1,000  Bd 

290  Bd 


,  Comments 


Import  and  export  up  to  a  combined  total 

from  and  to  Canada  and  Mexico. 
Impori  from  Canada. 

Import  from  Canada. 
Export  to  CaruKla. 
Import  bom  Canada 

Import  from  Canada. 

Import  from  Canada. 
Impori  from  Carwda. 

Import  up  to  a  combined  total  from  Canada 
end  Mexico.  Export  up  to  a  combined 
total  to  Canada  and  Mexno. 

Impori  from  Canada. 

Impori  from  Canada. 

Impori  and  expori  up  to  a  combined  total 

from  and  to  Canada. 
Impori  and  expori  up  to  a  combinad  total 

from  and  to  Canada. 
Impori  and  expori  up  to  a  combined  total 

from  and  toCanada. 
Impori  and  export  from  and  to  Mexica 

Impori  and  expori  from  and  to  Canada 

Import  from  Canada 

Import  up  to  a  combined  total  from  Canada 
and  Mexico.  Etpoii  up  to  a  combined 
total  to  Canada  and  ktaxioo. 

Vacated. 

Vacated. 


[FR  Doc.  97-3O3S0  Filed  11-18-97:  8:45  am] 

MUJNOCOOC  MS0-01-P 

DEPARTMENT  OF  ENERGY 

[FE  Docket  Na  97-S7-NG] 

Office  of  FossH  Energy.  PROGAS 
U.&A.,  Inc.;  Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gae 
From  Canada 

AOanCY:  Office  of  Fossil  Eneigy,  DOE. 
ACnON:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
ProGas  U.S.A.,  Inc.  authority  to  import 
from  Canada  up  to  26,500  Mcf  per  day 
of  natural  gas  for  the  period  of 
November  1,  1998,  through  October  31, 
2008.  This  natural  gas  will  be  purchased 
from  ProGas  Limited  and  imported  near 
Noyes,  Minnesota. 


This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natxiral  Gas 
&  Petroleum  Import  and  Export 
Activities  Docket  Room.  3F-056. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  2058^ 
0350,  (202)  586-9478.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C  November  6. 
1997. 

Wayne  E.  PatBis, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  Br  Petroleum  Import  and  Export 
Activities,  Office  c^ Fossil  Energy. 
[FR  Doc.  97-30346  Filed  11-18-97;  8:45  un) 
aiLLMQCOOt  two  B1-y 


DEPARTMENT  OF  ENERGY 
(FE  Docket  No.  97-89-NO] 

Office  of  FdaaH  Energy;  Progaa  U.SJL. 
Inc.  Order  Granting  L(>iig*Term 
Auttiortaation  to  Import  Natural  Gae 
From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
ProGas  U.S.A.,  Inc.  authority  to  import 
from  Canada  up  to  7,850  Mcf  per  day  of 
natural  gas  for  the  period  of  November 
1, 1997,  throiuh  March  1.  2007.  This 
natural  gas  wiU  be  purchased  from 
ProGas  Limited  and  imported  near 
Eastport,  Idaho. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
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Avenue.  S.W.,  Washington,  D.C.  20585- 
0350.  (202)  586-9478.  The  docket  room 
is  open  between  the  hours  of  8:00  ajn. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidaya 

Issued  in  Washington.  D.Q  November  6, 
1997. 


WayME.] 

Manager,  Natural  Gas  Regulation,  Office  of 
Natuml  Gas  Gr  Petroleum  Import  andExptat 
Activities,  Office  of  Fossil  Bneigy. 
(FR  Doc.  97-30347  Filed  11-18-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 
[FE  Docket  Na  97-8»-MO] 

Office  Of  FbaaH  Energy;  ProGaa  U.&A., 
Inc.  Order  Granting  Long-Term 
Authorliallon  to  Import  Natural  Qaar 
From< 


AOBICY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
ProGas  U.S.A..  Inc.  authcnity  to  import 
from  Canada  up  to  30,000  Mcf  per  day 
of  natural  gas  for  the  period  of 
November  1, 1998.  through  March  1, 
2008.  This  natural  gas  will  be  purchased 
from  ProGas  Limited  and  imported  near 
Port  of  Moigan.  Montana 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities  Docket  Room.  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0350,  (202)  586-9478.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  D.C  November  6. 
1997. 

WajBeE.  Fstan, 

Manager.  Natuml  Gas  Regulation.  Office  of 

Natural  Gas  S-  Petroleum.  Import  and  Export 

Activities,  Office  of  Fossil  Energy. 

[FR  Doc  97-30348  Filed  11-18-47;  8:45  am] 

BHJJNa  COM  •460-01-^ 


DEPARTMENT  OF  ENERGY 
[FE  Docket  Na  97-«1-NQ] 

Office  Of  Foeall  Energy;  Sierra  Pacific 
Power  Company,  Order  Granting  Long- 
Term  Aulhortiallon  to  Import  Natural 
Gas  From  Canada 

AtlBICY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 


r:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 


that  it  has  issued  an  order  granting 
Siena  Pacific  Power  Compai^  authority 
to  import  from  Canada  up  to  15.000 
MMBtu  per  day  of  natural  gas  for  the 
period  of  April  1, 1997,  through  March 
31.  2000.  This  natural  gas  will  be 
purchased  from  Amoco  Pjinarfu 
Petroleum  Company  Ltd.  and  may  be 
imported  near  Eastport.  Idaho/ 
Kingsgate,  British  Columbia 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Natural  Gas 
&  Petroleum  Import  and  Export 
Activities  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585- 
0350.  (202)  586-9478.  The  docket  room 
is  open  between  the  hours  of  8:00  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  D.C.  November  7, 
1997. 

Wayne  B.  PaWts. 

Manager.  Natuml  Gas  Regulation.  Office  of 
Natuml  Gaa  Br  Petroleum  Import  and  Export 
Activities.  Office  of  Fossil  Energy. 
(FR  Doc.  97-30351  Filed  11-18-97;  8:45  am] 
BSJJWO  COOK  SIBO  W-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaslon 

[Docket  Na  CP9e-71-0001 

ANR  Pipeline  Company;  Notlee  of 
Application 

November  13. 1997. 

Take  notice  that  on  November  5, 
1997.  ANR  Pipeline  Company  (ANR). 
500  Renaissance  Center,  Detroit,  MI 
48243,  filed  in  Docket  No.  CP9ft-71-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  by  transfer 
11.74  miles  of  10-inch  pipeline  located 
in  Wheeler  Coimty,  TX  and  Beckham 
County.  OK.  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ANR  proposes  to  transfer  to  its 
affiliate,  ANR  Field  Services  Company 
at  net  book  value,  its  Mayfield  Lateral 
located  in  Beckham  County.  OK  and 
Wheeler  County.  TX. 

The  bcilities.  it  is  said,  consists  of 
11.74  miles  of  10-inch  pipeline  and 
extent  frrom  the  Mayfield  Gathering 
System  to  an  intersection  with  ANR's 
16-inch  tzunkline  40(i-1602. 

ANR  requests  that  the  Commission 
declare  that  the  fecilities  are  gathering 
fecilities  exempt  from  the  Conmiission's 
jurisdiction  under  Section  1(b)  of  the 
Natural  Gas  Act. 


Any  pwson  desiring  to  be  heard  or 
any  person  desiring  to  maks  any  protest 
with  reference  to  said  application 
should  on  or  b^ore  December  4, 1997, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington.  DC20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  fwrson  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
LoisaCaahaU. 
Secretary. 

[FR  Doc.  97-30309  Filed  11-18-97;  8:45  am) 
iSjuNa  oooc  snr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  Na  CP97-7aB-4)00] 

Colorado  imerstate  Gae  Company; 
Notice  of  Site  Vleits 

November  13, 1997. 

The  Office  of  Pipeline  Regulation 
(OPR)  will  conduct  a  site  visit  with 
representatives  of  Colorado  Interstate 
Gas  Company,  of  its  proposed  Campo 
Lateral  in  Las  Animas  and  Baca 
Counties,  Colorado.  The  site  visit  will 
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take  place  on  November  19  and  20, 
1997. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation. 

For  further  information,  please 
contact  Paul  McKee  at  (202)  208-108«. 
LoisaCMhall. 
Secretary. 

[FR  [)oc.  97-30371  Filed  11-18-97;  8:45  amj 
BtLUNQ  cooe  sni-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  Na  CP98-68-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Request  under 
Blanket  Auttiorization 

November  13,  1997. 

Take  notice  that  on  November  5, 
1997,  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP98-68-000  a  request  pursuant  to 
Sections  157.205,  and  157.212,  of  the 
Ckimmission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  focilities  in  Lonoke  County, 
Arkansas,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP82- 
402-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  install  a  2-inch 
meter  and  3*inch  side  tap  focilitiea  for 
an  interconnection  with  Arkia,  a 
Division  of  Noram  Energy  Corporation 
(Arkla).  These  facilities  will  be 
constructed  to  deliver  approximately 
1,000  MMBtu  per  day  of  natural  gas  to 
Arkla  in  Cabot,  Arkansas.  They  are 
estimated  to  cost  $55,000.  Natural  states 
that  it  has  siifficient  capacity  to  provide 
these  services  at  the  proposed  delivery 
point  without  detriment  or  disadvantage 
to  Nat\iral's  peak  day  and  annual 
delivery  capacity. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  request  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  alloMred  for  filing  a  protest  If  a 


protest  is  filed  and  not  withdrawn 

within  30  days  after  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Nat\iral  Gas  Act 

Uia  D.  Casbell, 

Secretary. 

(FR  Doc.  97-30307  Filed  11-18-08;  8:45ain] 

MLUNQ  COOC  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP98-73-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Auttwrlzation 

November  13, 1997. 

Take  notice  that  on  November  6. 
1997,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  P.O.  Box 
20008.  Owensboro,  Kentucky  42304. 
filed  in  Docket  No.  CP98-73-000  a 
request  pursuant  to  Sections  157.205, 
and  157.211,  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  operate  an  existing 
delivery  point  imder  Texas  Gas's 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  operate  an 
existing  3-inch  delivery  meter  and 
related  facilities  that  was  originally 
constructed  under  the  authority  of 
Section  311  of  the  Natural  Gas  Policy 
Act  of  1978  to  transport  gas  for  Natural 
Gas  of  Kentucky,  Inc.  (NGKY).  The 
facilities  are  located  at  mile  3+2750  on 
Texas  Gas's  Russellville  Bowling  Green 
8-inch  line  in  Logan  County.  Kentucky. 
Texas  Gas  states  that  because  only 
interruptible  transportation  service  is 
proposed  to  be  provided  to  NGKY  at 
this  point,  the  proposal  will  have  no 
significant  effect  on  Texas  Gas's  peak 
day  and  aimual  deliveries,  and  service 
to  NGKY  through  this  point  can  be 
accomplished  without  detriment  to 
Texas  Gas's  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 


filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gais  Act. 
LoteO.  Cash^ 
Secretary. 

[FR  Doc  97-30310  FUed  11-18-97;  8:45  am) 
nujNO  COOC  tn7-ev-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  OA96-60-0011 

Union  Electric  Company;  Notice  of 
Hiing 

November  13, 1997. 

Take  notice  that  on  July  9, 1996, 
Union  Electric  Company  tendered  for 
filing  its  non-rate  terms  and  conditions 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  25,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-30316  Filed  ll-18-e7;  8:45  am] 
8NJJNQ  oooE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

[Docket  Na  CP9B-70-000] 

T»ie  Union  Light.  Heat  and  Power 
Company;  Notice  of  Application 

November  13, 1997. 

Take  notice  that  on  November  5. 
1997,  The  Union  Light,  Heat  and  Power 
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Company  (Union  Light).  139  East  Fourth 
Street.  Cincinnati,  Ohio  45202,  filed  in 
Docket  No.  CP98-70-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenieiKe  and  necessity  to  modify 
the  service  cxurently  provided  under 
Rate  Schedule  X-4,  all  as  more  fully  set 
forth  in  the  application  which  i»  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  under  Rate  Schedule 
X-4,  Union  Light  provides  for  the 
transportation  of  gas  to  The  Cincinnati 
Gas  &  Electric  Company  (Cincinnati)  for 
the  account  of  Columbia  Gas 
Transmission  Corporation  (Columbia).  It 
is  farther  stated  that  for  such  service. 
Union  Light  bills  Columbia  and  then 
Qnciimati  reimburses  Columbia.  Union 
Light  states  that  Columbia's 
involvement  in  the  transportation 
service  is  no  longer  necessary  due  to 
changed  delivery  points.  Therefore, 
Union  Light  states  that  it  proposes  to 
modify  the  service  ciurently  provided 
under  Rate  Schedule  X-4  to  reflect  that 
the  service  rendered  by  Union  Light  to 
Cincinnati  no  longer  requires 
Columbia's  involvement  and  that  the 
gas  transported  by  Union  Light  on 
behalf  of  Cincinnati  may  include 
customer-owned  ^. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  4, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of.Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natiual 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  vnll  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  mth  the  Commission's 
Rules. 

Take  further  notice  that,  piu«uant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procediue,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Union  Light  to  appear 
or  be  represented  at  the  hearing. 
LoisaCashBll, 
Secretary. 

[FR  Doc.  97-30308  Filed  11-18-97;  8:45  amj 
■HJJNO  OOOC  e717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-6»-000  e(  af.) 

NE  Hub  Partnars,J-P.;  Notica  of 
Availability  of  ttta  Environmental 
Asssssment  for  tlie  Proposed  NE  Hub 
Partners,  LP.  Tioga  Storage  Project 

November  13, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  both 
the  natural  gas  storage  field  and 
pipeline  facilities  proposed  by  NE  Hub 
Partners,  L.P.  (NE  Hub)  in  the  above- 
referenced  docket  and  the  related  brine 
evaporation/salt  plant  proposed  by 
United  Salt  Northeast.  L.L.C.  (USN). 

The  EA  was  prepared  to  satisfy  the 
reqtiirements  of  the  National 
Environmental  Policy  Act  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  afiiecting  the 
qualify  of  the  human  environment 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  NE  Hub's 
proposed  underground  gas  storage 
feciiify  and  related  pipeline  facilities, 
including: 

•  A  freshwater  intake  pimiping 
stetion  at  the  Cowanesque  Reservoir. 

•  3.9  miles  of  12-incn-diameter 
freshwater  pipeline  to  transport  water  to 
the  leaching  operation; 

•  Two  cavern  leaching/natural  gas 
storage  wells; 

•  "Two  gas  storage  caverns  with  a 
capacify  of  3  billion  cubic  faet  each; 

•  A  leaching  plant  bcilify  including 
electrical  substetion,  emergency 
generator,  warehouse,  office/control 
room,  four  300,000  barrel  storage  tanks, 
six  4,000  barrel  storage  tanks,  and  other 
appurtenant  facilities; 

•  A  gas  system  facilify,  including  a 
compression  facilify  (18,750  horsepower 


total)  with  exhaust  mufflers  and 
aftercoolers  for  gas  injection  to  and 
withdrawal  bom  et  al. 

•  The  storage  caverns,  meter  stetion. 
electrical  substetion,  emergency 
generator,  and  other  appurtenant 
facilities; 

•  Four  segments  of  26-inch-diameter 
transmission  pipeline  totaling  12.3 
miles; 

•  7.7  miles  of  12-inch-diameter  brine 
and  freshwater  pipelines; 

•  5.0  miles  of  4-inch-diameter  fuel 
gas  and  residual/mineral  salt  purge 
pipelines; 

•  1.4  miles  of  12-inch-diameter 
fceshwater,  mid-brine  return,  mid-brine, 
and  saturated  brine  pipelines; 

•  3.7  miles  of  24-mch-diameter  gas 
storage  pipeline;  and 

•  Two  meter  stetions. 

In  conjimction  with  these  fecilities, 
USN  proposes  to  construct  and  operate 
the  following: 

•  A  railroad  siding  turnout  and  truck/ 
helper  railcar  bulk  loading  stetion  to 
ship  commercial  salt  products;  and 

•  A  brine  evaporation/salt  plant  to 
dispose  of  the  brine  by  production  of 
commercial  salt  products,  and  other 
facilities  to  the  extent  needed  for  salt 
production,  storage,  and  transportetion. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  two  high 
deliverability  natural  gas  storage 
caverns  with  a  capacity  of  up  to  3 
billion  cubic  feet  per  cavern.  The 
storage  fecilify  near  tioga,  Peimsylvania 
would  be  interconnected  with  certain 
interstate  and  intrastete  pipelines.  The 
gas  injection/withdrawal  facilities 
would  be  designed  to  allow  the  gas 
storage  facilify  to  withdraw  natiual  gas 
from  various  existing  pipelines  during 
periods  of  low  gas  demand  and  inject 
the  gas  under  high  pressure  into  the 
storage  caverns.  During  periods  of  high 
gas  demand,  the  natural  gas  would  be 
withdrawn  from  the  caverns  and 
released  into  the  various  pipelines  at  the 
appropriate  pressiu^.  The  injection/ 
withdrawal  facilities  would  be  designed 
to  inject  250  million  cubic  feet  of  gas  a 
day  and  withdraw  500  million  cubic 
feet  of  gas  a  day.  The  injection/ 
%vithdrawal  cycle  would  be  20  days/10 
days. 

in  conjunction  with  the  storage 
facilities.  USN,  would  receive  the  brine 
from  NE  Hub  via  pipeline  and  develop 
a  commercial  salt  business  at  a  site 
about  1.5  miles  northeast  of  Tioga, 
Pennsylvania. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Comiflission, 
Public  Reference  and  Files  Maintenance 
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Branch,  MB  First  Street,  N.E..  Room  2A. 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  conmients 
to:  Lois  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  N.E.,  Room  lA.  Washington, 
DC  20426: 

•  Label  one  of  those  copies  for  the 
attention  of  the  Environmental  Review 
and  Compliance  Branch  n.  PR-11.2; 

•  Reference  Docket  No.  CP96-53-O00: 
and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  December  15,  1997. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commeotor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived. 

Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Lok  D.  Caahell. 
Secretaiy. 
[FR  Doc.  97-30306  Filed  11-18-97;  8:45  am) 

BILLMQ  COOC  STIT-SI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Proiect  No.  11393-001  Alaaiia 

CHy  of  Saxman;  Notice  of  Availability 
of  Rnai  Environmental  Assessment 

November  13. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 


Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
488,  52  FR.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  ma|or,  imconstructed,  Mahoney 
Lake  Hydroelectric  Pro)ect.  The  project 
would  be  located  on  Upper  Mahoney 
lake  and  Upper  Mahoney  Creek  near 
Ketchikan  in  Southeast  Alaska. 

On  July  14, 1997,  the  Commission 
staff  issued  and  distributed  to  all  parties 
a  Draft  Environmental  Assessment 
(DEA)  on  the  project,  and  requested  that 
comments  be  filed  with  the  Commission 
within  30  days.  Comments  were  filed 
and  are  addressed  in  the  Final 
Environmental  Assessment  (FEA). 

The  FEA  contains  the  staff's  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantiy  affect  the 
quality  of  the  human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Room. 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E..  Washington,  D.C. 
20426. 

LokO.CMhall. 
Secretary. 

[FR  Doc.  97-30315  Filed  11-18-97;  8:45  am] 
muuma  ooom  9nt-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Notice  of  Non-Pro)sct  Use  of  Project 
Lands  and  Waters 

November  13, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Non-project 
Use  of  Project  Lands  and  Waters, 

b.  Project  No.:  1494-146. 

c.  Date  Filed:  September  4, 1997. 
d..  Applicant:  Grand  River  Dam 

Authority. 

e.  Name  of  Project:  Pensacola. 

L  Location:  The  proposed  facilities 
would  be  located  on  Monkey  Island  on 
Grand  Lake  O'  the  Cherokees  in 
Delaware  Coimty,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  §  791(a)-825(r). 

h.  Applicant  Contact:  Mary  Von 
Drehle,  Grand  River  Dam  Authority. 
P.O.  Box  409,  Vinita.  OK  74301,  (918) 
256-5545. 

i.  FERC  Contact:  Jon  Confrancesco. 
(202) 219-0079. 


j.  Comment  Date:  December  18. 1997. 

k.  Description  of  Project:  Grand  River 
Dam  Authority,  licensee  for  the 
Pensacola  Project,  requests  Commission 
authorization  to  permit  Glenn  Tucker, 
d/b/a  Newport  Village  (permittee)  to 
install  five  new  floating,  covered  boat 
docks,  containing  a  total  of  57  slips  and 
7  additional  slips  to  an  existing, 
covered,  floating,  boat  dock  with  9  slips. 
The  existing  and  proposed  dock 
facilities  contain  a  total  of  73  slips.  The 
proposed  docks  would  be  used  by  the 
local  homeowner's  association. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl. 
andD2. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedures.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
Intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title. 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST',  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington.  D.C.  20426.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
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be  sent  to  the  Applicant's 

representatives. 

Loia  D.  CasheU. 

Secretaiy. 

(FR  Doc  97-30311  Filed  11-18-07;  8:45  am) 

BNJJNQ  OOOE  snr-01-N 

DEPARTMENT  OF  ENERGY 

Fsdaral  Energy  Regulatory 
Commission 

Nolios  of  Application  Accsptsd  for 
niing;  Nolios  Thai  ttw  AppUcatton  Is 
Not  Rsady  for  Envlronmantal  Analysis; 
Nolios  0f  Solicitation  of  Intsrvsntions 
and  Protaala;  Nolics  of  imantTo 

Sits  VWt;  and  Nolics  of  SoHdlalion  of 
Wrttlsn  Scoping  ConHnsnts 

November  13, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  2017-011. 

c.  Date  Filed:  February  26, 1997. 

d.  Applicant  Southern  California 
Edison  Company. 

e.  Mune  of  Project  Big  Creek  No.  4 
Hydropower  Project 

L  Location:  On  the  San  Joaquin  Riv» 
near  the  town  of  Auberry  in  Madera. 
Tulare,  and  Fresno  Counties.    - 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  §  791(a>-82S(r)  and  18 
CFR  sections  4.51  and  16.9. 

h.  Applicant  Contact  Mr.  C.  Edward 
Miller.  Managn  of  Hydro  Generation. 
Southern  Califomia  Edison  Con^iany, 
2244  Walnut  Ckove  Avenue.  P.O.  Box 
800.  Rosemeed.  CA  91770.  (818)  302- 
1564. 

i.  FERC  Contact  John  Ramer,  (202) 
219-2833. 

j.  Deadline  Date:  January  16. 1998. 

k.  Status  of  Application  and 
Environmental  Analysis:  This 
application  has  been  accepted  for  filing, 
but  it  is  not  ready  for  environmental 
analjrsis — see  attached  paragraph  El. 

1.  Invitation  for  Written  Scoping 
Comments:  Interested  individuals, 
organizations,  and  agencies  with 
environmental  expertise  are  invited  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  environmental  analysis 
once  the  application  is  determined 
ready  for  environmental  analysis  by 
submitting  written  scoping  comments. 
To  help  focus  these  comments,  a 
scoping  document  outlining  subject 
areas  which  could  be  addrMsed  in  an 
environmental  analysis  will  be  mailed 
to  all  agencies  and  interested 


individuals  on  the  Commission  mailing 
list.  Copies  of  the  scoping  document 
may  also  be  requested  from  the  staff. 

Peraons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues 
may  submit  vinritten  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  should  be  filed  with 
the  Secretary,  Federal  Energy  R^ulatory 
Commission,  888  First  Street  N.E., 
Washington,  D.C,  20426,  by  Uie 
deadline  date  shown  in  item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Big  Creek  No.  4 
Hydropower  Project  FERC  No.  2017- 
011. 

m.  Invitation  to  Participate  in  PuMic 
Scoping  Meetings  and  Site  Visit  A 
scoping  meeting  oriented  towards  the 
public  will  be  conducted  on  December 
15. 1997.  beginning  at  6:00  PM.  at  Sierra 
National  Forest.  Minaret  District  Office 
in  North  Forlc,  California.  A  scoping 
meeting  oriented  towards  the  agencies 
will  be  conducted  on  December  16. 
1997.  beginning  at  8:00  AM,  at  the  . 
Sierra  National  Forest  Supervisor's 
GNffice  at  1600  Tollhouse  Road,  in 
Qovis,  Califomia. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  bodi  meetings  and  assist  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analjrzed  in  any 
environmental  analysis  the 
Commission's  staff  undertakes. 

Objectives 

At  the  scoping  meetings  the  FERC 
staff  will:  (l)  outline  preliminary 
environmental  issues  they  believe  are 
related  to  the  proposed  project  and  need 
to  be  evaluated;  (2)  identify  preliminary 
resource  issues  that  are  not  important 
and  do  not  require  detailed  analysis:  (3) 
identify  reasonable  alternatives  to  be 
addressed  in  an  environmental  analysis; 
(4)  solicit  from  meeting  participants  all 
available  information  relevant  to  the 
identified  resource  issues;  and  (5) 
request  that  the  meeting  participants 
provide  comments  on  staff's  preliminary 
assessment  of  the  issues  and  alternatives 
that  should  be  evaluated  in  an 
environmental  analysis,  including  any 
suggestions  for  additional  issues  and 
alternatives  which  should  be  evaluated. 

Procedures 

The  meetings  will  be  recorded  by  a 
court  recorder  and  all  statements 
ther^iy  become  a  pari  of  the  record  of 
the  Commission  proceedings  on  the  Big 
Creek  No.  4  Project  Individuals 
presenting  statements  at  the  meeting 
will  be  asked  to  identify  themselves  for 
the  record. 


Individuals,  organizations,  and 
agencies  virith  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  issues  to  be 
addressed  in  any  environmental 
analysis. 

Pmsons  dioosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  relevant  information  related  to 
the  issues,  may  submit  written 
statements  for  inclusion  in  the  public 
record  at  the  meetings.  In  addition, 
written  scoping  comments  may  be  filed 
with  Secretary.  Federal  Eneigy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington.  D.C.  20426, 
until  January  16. 1998. 

All  written  correspondence  should 
show  the  following  caption  on  the  first 
page:  Big  Creek  No.  4  Hydropoww 
Project.  PERC  Project  No.  2017-011. 

Site  Visit 

A  sits  visit  to  the  Big  Creek  No.  4 
Hydropower  Project  is  planned  for 
December  15.  1997.  Those  who  wish  to 
attend  should  plan  to  meet  at  the 
Aub«cry  Post  Office,  in  Auberry, 
Califomia  at  1:00  PM. 

Any  questions  regarding  this  notice 
should  be  directed  to  John  Ramer 
(environmental  coordinator),  at  (202) 
219-2833. 

n.  Invitation  to  Intervene  or  Protest 
Intervenon  are  reminded  of  the 
Commission's  Rxiles  of  Practice  and 
Procedure  requiring  parties  filing 
documents  ivith  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appeers  on  the 
official  service  list  for  the  project 
Further,  if  a  party  or  intervenor  files 
comments  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  partictilar  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency.  See  attached 
paramph  Bl. 

o.  Description  of  the  Project:  The 
proposed  project  would  consist  of:  (1) 
an  existing  875-foot-long,  250-foot-high 
concrete  dam,  impounding  a  35,033- 
acre-foot  reservoir;  (2)  a  combination 
penstock/pressure  tunnel  about  11,770 
feet  long;  (3)  one  powerhouse  with  a 
total  in^alled  capacify  of  98,822 
kilowatts:  (4)  two,  220-kilovolt 
transmission  lines  totaling  about  87 
miles  in  len^h;  (5)  a  bjrpassed  river 
reach  totaling  about  6.3  river  miles;  and 
(6)  appurtenant  facilities. 

p.  lliis  notice  contains  the  standard 
paraeraphs  Bl  and  El. 

qriocolions  of  the  Application :  A 
copy  of  the  appUcation  is  available  for 
inspection  or  reproduction  at  the 
Commission's  Public  Reference  and 
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Files  Maintenance  Branch,  located  at 
888  First  Street,  NE,  Room  2A-1, 
Washington,  DC  20426,  or  by  calling 
(202)  208-2326.  A  copy  is  also  available 
for  inspection  and  reproduction  at  C.E. 
Miller,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue. 
P.O.  Box  800,  Rosemead,  California, 
91770,  at  (818)  302-1564. 

Bl.  Protest  or  Motions  to  Inteiyeiw — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  C.F.R.  sections 
385.210,  .211.  uid  .214.  In  detennining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeduig.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analjfsia  at  this 
time:  therefore,  the  Commission  is  not 
nam  requesting  comments, 
reoonunendations,  terms  and 
ccmditions.  or  prescriptions. 

When  the  application  is  ready  for 
enviroiunental  analysis,  the 
Coounisaion  %vill  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  'TROTESTS"  or 

"Morncw  TO  intervene":  (2)  set 

forth  in  the  heading  the  name  of  the 
applicant  and  the  pro)ect  number  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Sdwt,  NE.,  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director,  Division  of  Licensing  and 
Compliance,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  Room  62-15,  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 


representative  of  the  applicant  specified 

in  the  particular  application. 

LotoaCashslL 

Secretary. 

[FR  Doc.  97-30312  Filed  11-18-97;  8:45  am) 

BSXMQ  ooes  snT-oi-M 


DEPARTMENT  OF  ENERGY 

Fwtaral  Energy  Ragiflalory 
Commission 

Notios  of  Extension  of  Ucsnss  Tann 

November  13. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Extension  of 
License  Term.  * 

b.  Ptoject  No.:  3030-012. 

c  Licensee:  Antrim  County,  Michigan. 

d.  Name  of  Project:  Elk  Rapids. 

e.  Location:  Elk  River.  Antrim  County, 
Michigan. 

t  Pursuant  to:  Federal  Povrar  Act.  16 
U.S.C  §S  792-828C. 

g.  Licensee  Contact:  Peter  Garwood. 
Office  of  Coontinator/Planner.  P.O.  Box 
187.  Bellaiie.  MI  49615.  (616)  533-6265. 

h.  FERC  Conflict-  Dean  C  Wight.  (202) 
21»-2675. 

i.  Comment  Date:  December  2. 1997. 

j.  Description  of  Proposed  Actitm:  The 
licensee  requests  an  extension  of  the  20- 
yew  term  of  the  prefect  license.  The 
current  term  expires  Fetnuary  28.  2001. 
The  requested  extension  woiild  cause 
the  license  to  expire  on  December  31. 
2014. 

The  Hcenseastates  that,  in  setting  the 
license  term  for  20  years,  die 
Commission  erroneously  relied  on 
precedent  for  proiects  which  operated 
prior  to  receiving  licenses.  The  licensee 
further  states  that  the  project  will  not 
support  the  cost  of  reUcensing  (the 
licensee  must  file  a  relicsnse 
application  in  February  1999)  and  that 
the  present  20-year  term  is  insufficient 
for  it  to  recover  the  cost  of  developing 
the  proiect 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  mth  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  detennining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments. 

erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmONS".  "PROTEST".  OR 
"MOTICMM  TO  INTERVENE",  as 
applicable,  and  the  Pro)ect  Nun^Mf  of 
the  particular  application  to  wdilch  the 
filing  refisrs.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  Uie  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regidatory  Commission.  888 
nrst  Street,  N.E.,  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

D2.  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  applicaaoa 
may  be  obtained  by  agencies  directly 
from  the  Applicant  Ifan  aoancy  dees 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
LetoarMJian. 
Secretary. 

(FR  Doc  97-30313  PUad  llr-18-e7: 8:45  sad 
oooa  «nr-tt-M 


DEPARTMENT  OF  ENEROY 


NOOOSOf  IrSnSISf  Of 


Novnnbar  13, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  putdic  inspection: 

a.  Type  of  Application'.  Transfiar  of 
License. 

b.  Pn^ect  No.:  11077-018. 

c  Date  Filed:  October  1. 1997. 

d.  Applicants:  Alaska  Power  & 
Telephone  Company  Goat  Lake  Hydro. 
Inc. 

e.  Name  of  Project:  Goat  Lake. 

t  Location:  Pitchfork  Falls,  near  the 
town  of  Skagway.  in  the  First  Judicial 
District  in  Southeest  Alaska. 

g.  Filed  Pursuant  to:  Federal  Ponver 
Act.  16  U.S.C  §§  791(a)-825(r). 

h.  Applicant  Contact:  Robert  S. 
Ckimm.  Alaska  Power  &  Telephone 
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Company,  P.O.  Box  222,  Port 
Townsend.  WA  98368.  (360)  385-1733. 
Alan  D.  See,  Goat  Lake  Hydro.  Inc..  P.O. 

Box  459,  Skagway.  AK  99840.  (907) 

983-2902. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

L  Comment  Date:  December  26, 1997. 
Description  of  the  Bequest:  The 
purpoae  of  the  transfer  to  Goat  Lake 
Hydro.  Inc.  is  to  facilitate  the 
development  and  financing  of  the 
project 

i.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
aiidD2. 

B.  Comments.  Protects,  or  Motions  to 
Intovene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rides  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  detennining  the  appropriate  action  to 
take,  the  Commission  will  coiuider  all 
protests  or  other  comments  filed,  but 
oidy  those  who  file  a  motion  to 
intervene  in  accordance  mth  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 
iMotests,  or  motions  to  intervene  must 
tie  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  beer  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  'TROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particidar  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  numbm  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
applicatioiL  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Caahell. 
Secretary. 
[FR  Doc  97-30314  Filed  11-18-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTK)N 
AGENCY 

[FRL-60a4-2] 

Agsncy  Infomistion  Collsctton 
ActivHlss:  Submission  for  0MB 
Rsvisw;  Commsnt  Rsqusst;  N8PS  for 
Stationsry  Gas  Turblnss 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  NSPS 
(Subpart  GG)  for  Stationary  Gas 
Turbines;  OMB  Control  Number  2060- 
0028;  expiring  1/31/98.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost  where  appropriate,  it  includes  the 
actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  December  19. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  call  Sandy  Farmer  at 
EPA.  by  phone  at  (202)  260-2740.  by  E- 
Mail  at  Farmer.Sandy9epamail.epa.gov 
or  download  off  the  Internet  at  http:// 
www.epa.gov/icr/icr.htm,  and  refet  to 
EPA  ICR  No.  1071.06. 

SUPPtaiENTARY  WTORMATION: 

Title:  NSPS  (Subpart  GG)  for 
Stationary  Gas  Turbines;  OMB  Control 
Number  2060-0028;  EPA  ICR  No. 
1071.06;  expiring  1/31/98.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  NSPS  for  stationary  gas 
turbines  (GG)  were  promulgated  on 
September  10, 1979  to  regidate  the 
emissions  of  Nitrogen  Oxide  (NOx)  and 
Sulfur  Dioxide  (SO2)  into  the  ambient 
air  supply.  The  EPA  is  charged  under 
section  111  of  the  Clean  Air  Act  of  1990, 
as  amended,  to  establish  these  standards 
for  new  stationary  sources  that  reflect 
application  of  the  best  demonstrated 
technology.  In  addition,  section  114(a) 
of  the  Clean  Air  Act  provides  for 
monitoring,  recordkeeping,  and 
reporting  requirements  for  these 
standards. 

Owner/operators  of  affected  facilities 
must  make  one-time  only  reports  which 
include  the  following  notifications:  date 
of  construction/reconstruction; 
anticipated  and  actual  dates  of  start-up; 
any  physical  or  operational  change 
which  may  increase  the  SO2  or  NOx 
emission  rates;  commencement  date  for 
the  continuous  monitoring  system 


performance  demonstration;  and  date 
and  results  of  the  initial  performance 
test.  Plant  owner/operators  must  also 
provide  semi-annual  reports  of  excess 
emissions,  as  promulgated  in  the 
December  13, 1990  Federal  Register  (55 
FR  51378). 

Owner/operators  must  maintain 
records  of  the  occurrence  and  duration 
of  any  stait-up,  shutdown,  or 
malfunction  in  operations,  or  any 
periods  during  which  the  monitoring 

ran  is  inoperative.  Recordkeeping  is 
required  to  docimient  process 
information  regarding  the:  sulfur  and 
nitrogen  content  of  the  fuel;  fuel;water 
ratio;  rate  of  fuel  consumption;  and 
ambient  conditions.  This  latter 
recordkeeping  function  involves  daily 
measurements  from  the  continuous 
monitoring  system  to  monitor  ambient 
conditions,  and  to  record  the  fuel 
consumption  and  the  ratio  of  water  to 
fuel  being  fired  in  the  turbine  oiUy  for 
plants  which  use  water  or  steam 
injection  to  control  NOx  emissions. 
There  is  generally  no  additional  burden 
on  the  owner/operator  to  provide  this 
information  because  adequate 
recordkeeping  is  required  of  plant 
operations. 

It  is  important  to  note  that  if  these 
data  and  reports  are  not  collected,  the 
Agency  has  no  means  for  ensuring  that 
compliance  with  the  standards  is  being 
achieved  and/or  maintained  by  the  new, 
modified,  or  reconstructed  sources 
which  are  subject  to  regulation.  In  the 
absence  of  information  collection 
requirements,  compliance  with  the 
standards  could  be  ensured  only 
through  continuous  on-site  inspections 
by  regulatory  agency  personnel. 
Consequently,  not  collecting  the 
information  would  result  in  either 
greatiy  increased  expenditures  of 
resources,  or  the  inability  to  ensure 
compliance  with  the  standards.  In 
addition  to  the  purposes  mentioned 
above,  this  kind  of  information  is  used 
for  targeting  plants  for  inspections  and 
as  evidence  when  compliance  cases  are 
taken  to  court 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
Any  information  submitted  to  the 
Agency  for  which  a  claim  of 
confidentiality  is  requested  will  be 
safaguarded  according  to  the  Agency 
policies  set  forth  in  Tide  40,  chapter  1, 
part  2,  subpart  B:  Confidentiality  of 
Business  Information  (see  40  CFR  2;  41 
FR  36902,  September  1, 1976;  amended 
by  43  FR  39999,  September  8. 1978;  FR 
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42251,  September  28,  1978;  44  FR 
17674,  March  23. 1979).  The  Federal 
Register  notice  required  under  5  CFR 
1320.8(d),  soliciting  conunents  on  this 
collection  of  information  was  published 
on  8/20/97;  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  51  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Plant 
owner/operators  of  stationary  gas 
turbines. 

Ettimated  Number  of  Respondents: 
625 

Frequency  of  Response:  Annual 
notification  reports,  and  semi-annual 
emission  reports. 

Estimatea  Total  Annual  Hour  Burden: 
76,681. 

Estunated  Total  Annualized  Cost 
Burden:  0. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  biirden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1071.06  and 
OMB  Control  No.  2060-0028  in  any 
correspondence. 

Ms.  Saindy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Informadon  Division  (2137),  401  M 
Street.  SW,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW, 
Washington,  DC  20503. 

Dated:  November  13, 1997. 
JoaephRKaer, 

Director.  Regulatory  Information  DMaion. 
IFR  Doc.  97-30377  Filed  11-18-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-SS24^ 

New  York  State  Prohibition  on  Marine 
Diacfiargaa  of  Veaael  Sewage;  Final 
AfHrniative  Dalenninatfon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

actiom;  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Regional  Administrator, 
Environmental  Protection  Agency  (EPA) 
Region  II  has  affirmatively  determined, 
pursuant  to  section  312(f)  of  Pub.  L  92- 
500,  as  amoided  by  Pub.  L.  95-217  and 
Pub.  L.  100-4.  (the  Qean  Water  Act), 
that  adequate  facilities  for  the  safe  and 
sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  coastal  waters  of 
Mamaroneck  Harbor,  Village  of 
Mamaroneck,  County  of  Westchester. 
State  of  New  York. 

A  petition  was  made  by  the  New  Yorii 
State  Department  of  Environmental 
Conservation  (NYSDEC)  in  cooperation 
with  the  Village  of  Mamaroneck.  Upon 
receipt  of  this  affirmative  determination 
in  response  to  this  petition,  NYSDEC 
will  completely  prohibit  the  discharge 
of  sewage,  whether  treated  or  not,  from 
any  vessel  in  Mamaroneck  Harbor  in 
accordance  %vith  section  312(f)(3)  of  the 
Clean  Water  Act  and  40  CFR  140.4(a). 
Notice  of  the  Receipt  of  Petition  and 
Tentative  Determination  was  published 
in  the  Federal  Register  on  July  16. 1907. 
Conunents  on  the  tentative 
determination  were  accepted  during  a 
30-day  period  which  closed  on  August 
15, 1997.  No  comments  woe  received. 

The  Village  of  Mamaroneck  is  located 
on  Long  Isl^d  Sotind.  Mamaroneck 
Harbor  encompasses  numerous 
wetlands,  marshes  and  mud  flats 
including  Guion  Creek,  Otter  Creek.  Salt 
Creek  and  Van  Amringe  Mill  Pond.  The 
No-Discharge  Zone  includes  waten  not 
indexed  lying  northerly  of  a  line  drawn 
in  a  northeasterly  direction  from  the 
southern  tip  of  the  see  wall  at  Orienta 
Point  near  the  Orienta  Yacht  Club  at  the 
foot  of  Rushmore  Avenue  in 
Mamaroneck,  to  a  point  on  the 
mainland  inunediately  north  of  Spike 
Island  at  the  intersection  of  the 
shoreline  and  the  extension  of  the  tine 
to  the  center  gable  of  large  stone  and 
stucco  residence  at  No.  6  Shore  Road  in 
the  Greenhaven  section  within  the  City 
of  Rye. 

Information  submitted  by  the  State  of 
New  York  and  the  Village  of 
Mamaroneck  states  that  there  are  three 
existing  pump-out  fecilities  available  to 
service  vessels  which  use  Mamaroneck 


Harbor,  and  one  additional  facility 
proposed  for  construction.  One  fiudllty 
is  owned  and  operated  by  the 
Mamaroneck  Municipal  Marina.  This 
fecility  is  open  continuously  and 
charges  no  fee  for  pump-out  services.  It 
can  service  vessels  up  to  80  feet  in 
length  with  up  to  a  8  foot  draft  based  on 
the  mean  low  water  depth.  A  second 
unit  is  planned  at  this  fecility  with  the 
same  operating  schedule. 

The  other  fecilities  are  (irivately 
ovmed  and  diaige  no  fiae  for  pump-oift 
services  to  petrons.  They  are  located  at 
Nichols  Boat  Yard  and  Boston  Post  Road 
Boat  Yard.  Operating  hours  for  Nichols 
Boat  Yard  pump-out  are  0900  to  1700 
houn,  Monday  through  Friday  and  by 
appointment  on  the  weekend.  It  can 
service  vessels  up  to  40  faet  in  length       ^  ■ 
with  up  to  a  6  fxit  draft  based  on  die 
mean  low  water  depth.  The  other 
fecility  is  located  at  the  Boston  Post 
Road  Boat  Yard  and  operates  from  0830 
to  1630  Monday  throu^  Friday.  Length 
and  draft  restrictioiu  are  50  feet  and  5.1 
feet  based  on  meen  low  wat«r  depth. 
Within  seven  nautical  miles  of 
Mamaroneck  Harbor  are  five  other 
locations  that  provide  pump-out 
facilities. 

Vessel  waste  generated  from  the 
pump-out  facilities  in  Mamaroneck 
Harbor  is  disposed  of  in  the  Village  of        | 
Mamaroneck  Waste  Water  Treatmaat         ' 
Plant  This  plant  operates  under  a  State 
Pollutant  Discharge  Elimination  System 
(SPDES)  permit  issued  by  the  New  Yod^ 
Stete  Department  of  Env^nmental 
Conservation. 

According  to  the  Stete's  petition,  the 
nMtTrimnm  daily  vBssel  populetion  for  , 
the  waten  of  Mamaroneck  Harbor  is 
approximately  1160  vessels.  This 
estimate  is  based  on  summer  weekend/ 
holiday  levels  of  usage  and  includes 
1040  vessels  berthed  in  marinas  of 
Mamaroneck  Harbor  and  less  than  120 
transient  vessels  in  Mamaroneck 
Harbor. 

The  EPA  hereby  makes  a  final 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
Mamaroiwck  Harbor  in  the  Village  of 
Mamaroneck.  New  York.  A  final 
determination  on  this  matter  has  been 
made  and  will  result  in  a  New  York 
Stete  prohibition  of  any  sewage 
discharges  from  vessels  in  Mamaroneck 
Harbor. 

Dated:  November  4, 1997. 
William  J.  MnajToski. 
Acting  Regional  Administrator. 
(FR  Doc  97-30379  FUed  ll-l»-«7;  8:4S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8024-9] 

Sdance  Advisory  Board;  Notlflcation 
of  Public  Advisory  Committee  Meeting; 
Dacambar1997 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  notice 
is  hereby  given  that  the  Drinking  Water 
Committee  (DWC)  of  the  Science 
Advisory  Board  (SAB)  will  hold  a 
public  meeting  beginning  on  Thursday, 
December  4, 1997  beginning  at  9:00  a.m. 
and  ending  not  later  than  5:00  p.m. 
(Eastern  Time)  on  December  5, 1997. 
The  meeting  will  be  held  in  Room  2103- 
Mall  of  the  EPA  Headquarten  Building. 
401  M  Street,  S.W.,  Washington.  DC 
20460. 

The  purpose  of  the  meeting  is  to 
discuss  a  number  of  issues  that  are  of 
importance  to  the  Agency's  future 
activities  under  the  recenUy  amended 
Safe  Drinking  Water  Act  llie  Drinking 
Water  Committee  will  receive  briefings 
on:  (a)  A  notice  of  date  availability 
relevant  to  the  Stage  I  Disinfection 
Byproducts  Rule  and  the  Interim 
Enhanced  Surfece  Water  Treatment 
Rule,  (b)  the  EPA's  Draft  Drinking  Water 
Contaminant  Candidate  List,  (c) 
prioritization  process  for  future 
disinfection  byproduct  research,  (d)  a 
pilot  project  for  the  Integrated  Risk 
Information  System  (IRIS),  (e)  the  stetus 
of  a  number  of  risk  assessment  research 
pro|ectecdtaducted  jointiy  between  EPA 
and  the  International  Life  Sciences 
Institute  (ILSI),  (f)  probabilistic  risk 
assessment  techniques,  and  (g)  the  EPA 
cumufetive  risk  policy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Single  copies  of  the  background 
information  for  this  review,  or  the 
meeting  agenda,  can  be  obtained  by 
contacting  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer  for  the 
Drinking  Water  Committee,  Science 
Advisory  Board  (1400),  U.S.  EPA,  401  M 
Street  SW.  Washington,  DC  20460;  by 
telephone  at  (202)260-5886;  by  fax  at 
(202)  260-7118  or  via  the  INTERNET  at: 
miller.tomOepamail.epa.gov,  or  by 
contacting  Ms.  Mary  L.  Winston  at  (202) 
260-8414,  by  fax  at  (202)  260-7118,  and 
by  INTERNET  at: 
win8ton.maryOepamail.epa.gov. 

Providing  Oral  m  Written  Conunents  at 
SAB  Meetings 

Anyone  wishing  to  make  an  oral 
presentetion  to  the  Committee  must 
contact  Mr.  Miller,  in  writing  (by  letter, 
fax,  or  INTERNET— at  the  INTERNET 
address)  no  later  than  1 2  noon  (Eastern 
Standard  Time)  Monday,  November  28, 


1997,  in  order  to  be  included  on  the 
Agenda.  The  request  should  identify  the 
name  of  the  individual  who  will  make 
the  presentetion  and  an  outline  of  the 
issues  to  be  addressed.  At  least  35 
copies  of  any  written  comments  to  the 
Committee  are  to  be  given  to  Mr.  Miller 
Bo  later  than  the  time  of  the 
presentetion  for  distribution  to  the 
Committee  and  the  interested  public. 

The  Science  Advisory  Boani  expects 
that  public  stetements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
stetemente.  In  general,  each  individual 
or  group  making  an  oral  presentetion 
will  be  limited  to  a  total  time  of  ten 
minutes.  Written  comments  received  in 
the  SAB  Staff  Office  sufficientiy  prior  to 
a  meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  ito  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  November  13, 1997. 
Donald  G.  BaiDM. 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  97-30378  Filed  11-18-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[OPPT8-44644;  FRL-67S»-7] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  EPA's 
receipt  of  environmental  release  date  on 
cyclohexane  (CAS  No.  110-627).  These 
date  were  submitted  pursuant  to  an 
enforceable  testing  consent  agreement/ 
order  issued  by  EPA  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Sxisan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
^408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St,  SW., 
Washington,  D.C.  20460,  (202)  554- 
1404,  TDD  (202)  554-0551;  e-mail: 
TSCA-HoUine9epamail.epa.gov. 
SUPPLBIENTARY  INFORMATION:  Under  40 
CFR  790.60,  all  TSCA  section  4 
enforceable  consent  agreements/orders 
must  contain  a  stetement  that  resulte  of 


testing  conducted  pursuant  to  testing 
enfcKcaable  consent  agreements/ordera 
will  be  announced  to  the  public  in 
accordance  with  procedures  specified  in 
section  4(d)  of  TSCA. 

L  Test  Date  Sidnnissions 

Environmental  release  date  for 
cyclohexane  were  submitted  by  the 
Cyclohexane  Panel  of  the  Chemical 
Manufectiu^rs  Association  (CMA).  The 
seven  Panel  companies  include: 
Chevron  Chemical  Company:  CFTGO 
Refining  Chemicals  Co.,  LP;  E.I.  du  Pont 
de  Nemours  Company;  Huntsman 
Corporation;  Koch  Industries  Inc.; 
Phillips  Petroleum  Company;  and  Sun 
Company,  Inc.  The  date  was  submitted 
pursuant  to  a  TSCA  section  4 
enforceable  testing  consent  agreement/ 
order  at  40  CFR  799.5000  and  represente 
the  last  study  report  required  under  the 
enforceable  consent  agreement  EPA 
received  the  data  on  September  19, 
1997.  The  consent  agreement  signed  by 
the  cyclohexane  producers  stipulated 
that  within  3  months  following 
submission  of  the  last  study  report 
required  under  the  agreement,  the 
companies  would  submit  a  final  report 
to  EPA  sunmiarizing  the  then  ctirient      . 
date  on  environmental  releases  of 
cyclohexane  bom  fecilities  that 
manufecture,  process  or  use 
cyclohexane.  The  purpose  of  this 
product  stewardship  program  was  to 
reduce  cyclohexane  emissions.  As 
reported  by  the  Panel  companies, 
cyclohexane  environmental  emissions 
were  decreased  by  52.5%  during  a  5 
year  period  frt>m  1901  to  1995  and  57% 
as  compared  to  the  total  cyclohexane 
emissions  reported  in  the  1989  Toxic 
Release  Inventory  database. 
Cyclohexane  is  foimd  in  a  number  of 
consimier  producte  including  spray 
paint  and  spray  adhesives.  It  is  also 
available  as  a  laboratory  solvent. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  date 
submission.  At  this  time,  the  Agency  is 
imable  to  provide  any  determination  as 
to  the  completeness  of  the  submission. 

DL  Public  Record 

EPA  has  esteblished  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
date  notice  (docket  number  OPPTS- 
44644).  This  record  includes  a  copy  of 
the  report  indicated  in  this  notice.  The 
record  is  available  for  inspection  from 
12  noon  to  4:00  p.m.,  Monday  through 
Friday,  except  legal  holidays,  in  the 
TSCA  Nonconfidential  Information 
Center  (also  Imown  as  the  TSCA  Public 
Docket  Office],  Rm.  B-607  Northeast 
Mall,  401  M  St..  SW.,  Washington,  DC 
20460.  Requests  for  documents  should 
be  sent  in  writing  to:  Environmental 
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Protection  Agency.  TSCA 
Nonconfidential  Information  Center 
(7407).  401  M  SL,  SW..  Washington.  DC 
20460  or  fiuc  (202)  260-5069  or  e-mail: 
oppt.ncic#epamail.epa.gov. 

Aotkarily:  15  \3S.C  2803. 

UM  of  Subfects 

Environmental  protection.  Test  data. 

Datsd:  Novonber  4, 1997. 

Dinctor.  Chemical  Control  Division,  Office 
of  Pollution  Pnwntion  and  Toxics. 

IFR  Doc  97-303M  Filed  ll-l»-«7;  8:45  am] 
BUMaOOOKi 


Flemington.  N)  08822,  Officers: 

Daniel  Di  Sisto,  President;  Ann  Marie 

Di  Sisto,  Secretary. 

Dated:  November  14. 1997. 
JoHph  C  PoUdBg, 
Secntaiy. 

(FR  Doc.  97-30404  FiW  11-18-97;  8:45  am] 
I  OOOC  IIW  tl-M 


Boaid  of  Govomon  of  the  Fadanl  Raaarve 
Systmi.  November  14, 1997. 


FEDERAL  MARITIME  COMMISSION 
Ocean  Fr•^|M  Forwarder  UcenM 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  Licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Intemaitonal  Shipping  Management 

USA,  Inc..  1630  Bath  Avenue, 

Brooklyn,  NY  11214,  Officer  Gary 

Solovey,  President 
U.S.  SIGO  INC.,  8016  N.W.  68th  Street, 

Miami,  FL  33160,  Officer  Roman 

Martinez,  President 
Express  Shipping  Service,  Inc.,  1075 

Edward  Street,  Linden.  N.J.  07036. 

Officers:  Leonid  Ivanutenlco. 

President;  Mikhail  Dyakovetsky,  Vice 

President 
Atlas  Freight  Systems,  Inc.,  525  North 

Sam  Houston  Parkway  East,  Suite 

655.  Houston.  TX  77060.  Officers: 

James  P.  Middleton,  President:  Lisa  A. 

Barragan,  Vice  President 
Scott  Container  Services,  Inc.,  9607 

South  Dearborn,  Detroit,  MI  48209. 

Officers:  Charles  H.  Scott,  President, 

Sheila  Pullen,  Vice  President 
Logisticon,  Incorporated,  305  E.  Poplar 

Avenue,  Carrboro,  NC  27510,  Officer. 

John  Marshall,  m,  President 
Cugo  Transport  Inc.,  18000 

International  Blvd..  Suite  400,  Seattle, 

WA  98188,  Officers:  Sonny  Joe 

Sanders,  President;  Larry  K.  Stauffer, 

Vice  President 
DAMAK  Leasing  &  Financial,  Inc.,  20 

Commerce  Street,  Suite  14-15. 


F 

Deputy  Secntary  of  the  Board. 
(FR  Doc.  97-30375  Filed  11-18-97;  8:45  am) 
I  OOOC  «i«-ai-r 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Nottcoa; 
AcqutaMona  of  Sbaiw  of  Banks  or 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  181 7(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  foctors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  4, 1997. 

A.  Federal  Reserve  Bank  of  Clevriaad 
(Jefiery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Leo  A.  and  Louis  A.  Altier.  both  of 
Coming,  Ohio;  William  H.  Altier, 
Zanesville,  Ohio;  John  F.  Altier, 
Crooksville,  Ohio;  Paul  W.  Altier, 
Coming,  Ohio;  Christina  M.  Altier, 
Columbus,  Ohio;  Mary  Ann  Flowers, 
Lancaster,  Ohio;  Pamela  R.  Compston, 
New  Lexington,  Ohio;  Donald  M.  Altier, 
Somerset,  Ohio;  and  Angela  L.  Hopkins. 
Cedar  Hill,  Texas;  to  retain  voting  shares 
of  The  Bank  of  Coming  Company, 
Coming,  Ohio. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  fack  C.  Vanderburg.  Scot  A.  Renick, 
and  Philip  B.  Davis,  all  of  Delhart. 
Texas,  acting  in  concert,  to  retain  voting 
stiares  of  First  Dalhart  Bancshares,  Inc., 
Dalhart,  Texas,  and  thereby  indirectly 
retain  First  National  Bank  in  Dalhart, 
Dalhart,  Texas. 


FEDERAL  RESERVE  SYSTEM 


Fuiinationa  of, 
Margara  of  Bank 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1S41  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  oMmership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
btoks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  fior  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rnerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  12, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Koss-Winn  Bancshares.  Inc. 
Employee  Stock  Ownership  Plan  with 
401(k)  Provisions,  BufEslo  Center.  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  30.09  percent  of  the  voting 
shares  of  Koss-Winn  Bancshares,  Inc.. 
Buffalo  Center,  Iowa,  and  thereby 
indirectly  acquire  Farmers  Trusfand 
Savings  Bank,  Buffalo  Center,  Iowa. 

2.  RW  Bancorp.,  Ltd.,  Reeseville, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  State  Bank  of 
Reeseville,  Reeseville,  Wisconsin. 
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B.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall.  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Maricet  Street. 
San  Francisco,  California  94105-1579: 

1.  Conununity  West  Bancshares, 
Goleta.  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Goleta 
National  Bank.  Goleta.  California. 

Board  of  Governors  of  the  Federal  RsMrve 
System.  November  13. 1997. 
JanaifB- J.  JofansoB, 
Dsputjr  Secntary  of  the  Board. 
[FR  Doc.  97-30280  Filed  11-18-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fbmwlioi}*  of.  AequMtiona  by,  and 
Hftr^un  of  Bank  Hohing  Companlaa 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  ef  seg.) 
(BHC  Act).  Regulation  Y  (12  CFR  Fait 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  ^plications  Ustad  below,  as  well 
as  other  related  filii^  reqidred  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  expteM  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acqidsition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  tlra  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
r^arding  eech  of  these  e4)plications 
must  be  received  at  the  Rmerve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
1997. 

A.  Federal  Baearve  Bank  of  Adanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Compass  Bancshares.  Inc..  and 
Compass  Banks  of  Texas.  Inc.,  bodi  of 
Birmingham,  Alabama,  and  Compass 
Bancorporation  of  Texas,  Inc., 


Wilmington,  Delaware;  to  merge  with 
Fidelity  Resources  Company,  University 
Park,  Texas,  and  Fidelity  Resources 
Company  of  Delaware,  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  Fidelity  Bank,  National 
Association,  University  Park,  Texas. 

B.  Federal  Reserve  Bank  of  Oiic^o 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Richmond  Mutual  Bancorporation, 
Inc..  and  First  Mutual  of  Richmond. 
Inc.,  both  of  Richmond,  Indiana;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Bank  of  Richmond, 
Richmond,  Indiana. 


C  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1 .  Sundance  Bankshares.  Inc., 
Sundance,  Wyoming;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Sundance 
State  Bank.  Sundance,  Wyoming. 

0.  Fedanl  Beaarve  Bank  efSan 
Franciaco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Maricet  Street, 
San  Francisco,  CalifiDmia  94105-1579: 

1.  Eggemeyer  Advisory  Corp..  and 
Castle  Creek  Capital  LLC.  Castle  Creek 
Capital  Partners  Fund  - 1.  LP,  all  of  La 
Jolla,  California;  to  acquire  up  to  24.9 
percent  of  the  voting  shares  of  Regency 
Bancorp.  Fresno,  Califomia,  and  thereby 
indirecUy  acquire  Regency  Bank, 
Frasno,  California. 

In  coimection  with  this  application, 
Applicants  have  also  applied  to  acquire 
Regency  Investment  Advisors.  Fresno, 
Califomia,  and  thereby  engage  in 
financial  and  investment  advisory 
activities,  pursuant  to  §  225.28(b)(6)  of 
the  Board's  Regulation  Y. 

2.  IhterWestBancoip,  Inc.,  Oak 
Harbor,  Washington:  to  merge  with 
Puget  Sound  Bancorp,  Inc.,  Port 
Orchard,  Washington,  and  thereby 
indirectiy  acquire  First  National  Bank  of 
Port  Orchard,  Port  Orchard. 
Washington. 

Board  of  Covemon  of  the  Federal  Reserve 
System.  November  14. 1997. 
Jemiifar  J.  Johnson, 
Deputy  Secretary  t^the  Board. 
(FR  Doc.  97-30374  Filed  ll-18-«7: 8:45  am] 
oooE  ari»-ei-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 
(Docket  Naf7C-04aq 

Archar  Oaniala  Midland  Co.;  RHng  of 
Color  AddWvaPatttion 

AQ0ICY:  Food  and  Drug  Administration, 
HHS. 

actkm:  Notice. 

summary:  The  Food  and  Dr^g 
Administration  (FDA)  is  announcing 
that  Archer  Daniels  Midland  Co.  has 
filed  a  petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  astaxanthin 
from  Phaffia  rhodozyma  as  a  color 
additive  in  salmonid  fish  feeds. 
FOR  FuirmER  mpormatkmoontact: 
Aydin  Orstan,  Center  for  Food  Safety 
and  Applied  Nutrition  (Ifl^S-215).  Food 
and  Drug  Administration,  200  C  St  SW.. 
Washington.  DC  20204.  202-418-3076. 
SUPPLEMBrrARY  MPORMATRM:  Under  Uie 
Federal  Food,  Driig,  and  Cosmetic  Act 
(sec.  721(dKl)  (21  U.S.C  379e(dMl))), 
notice  is  given  diat  a  color  additive 
petition  (CAP  8C0252)  has  been  filed  by 
Archer  Ctaniels  Midland  Co.,  P.O.  Box 
1470.  Decatur.  IL  62525.  The  petition 
proposes  to  amend  the  cofor  additive 
regulations  to  provide  for  the  safe  use  of 
astaxanthin  from  P.  rhodozyma  as  a 
color  additive  in  salmonid  fish  fieeds. 

The  agency  has  determined  imdn  21 
CFR  25.32(r)  Out  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  enviroimiental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  October  31. 1997. 
AlaaM-KaUs. 

IXractor.  Office  afPremaiket  Approval, 
Center  for  Pood  Safety  and  Applied  Nutrition. 
[FR  Doc.  97-30336  FiM  11-18-97;  8:45  am) 

ausM  cooe  *%m-«%-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminiatnMion 
pocket  No.  87F-0467) 

CitM  SpacMty  Chamicala  Corp.;  HHng 
of  Fbod  Addldva  Patttlon 

AGENCY:  Food  and  Dmg  Administration, 
HHS. 

ACTION:  NOTICE. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
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that  Ciba  Specialty  Chemicals  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulatioas  be  amended  to 
provide  for  the  safe  use  of 
benzenesulfonic  acid,  4-chloro— 5- 
methyl-2-ll4,5Hlihydro-3-methyl-5- 
oxo-l-(3-8ulfophenyl)-lH-p3rra2o-4- 
yljazo),  ammonium  salt  (CI.  Pigment 
Yellow  191:1)  as  a  colorant  in  polymers 
intended  for  use  in  contact  with  food. 
DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  December  19,  1997. 
AOOMESSCS:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockviile,  MD  20857. 
FOR  FURTHER  MFORMAT10N  COWTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
•UPH^MNTARY  MFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b«5)  (21  US.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  8B4566)  has  been  filed  by 
Qba  Specialty  Chemicals  Corp.,  335 
Water  St.  Newport.  DE  19804.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  $  178.3297 
Co/orante  /or  polymers  (2 1  CFR 
178.3297)  to  provide  for  the  safe  use  of 
benamesulfbauc  acid,  4-chlon>-5> 
methyl-2-{(43-dihydro-3-methyt-5- 
oxo-l-(3-«i»lfophonyl)-lH-pyraEO-4- 
yllazo],  ammonium  salt  (CI.  Pigment 
Yellow  191:1)  as  a  colorant  in  polymers 
intended  for  use  in  contact  with  food. 

The  agency  has  determined  uiuler  21 
CFR  25.32(i)  that  this  acticm  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  efiiact  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
isiequiied. 

Dated;  November  3. 1997. 
AlaaM.  Kalis. 

Dinctor.  Office  ofPmatarkM  Appmml. 
Center  fi>r  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-30406  Filed  ll-l»-97;  8:45  am] 
I  oooc  4iw-e«-r 


ACTXM:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlstraftton 

PectatNa  9711-04601 

Veiitiltox,  Inc.;  Premaflcet  Approvol  of 
flw  TVLS  Load  Systwn 

:  Food  and  Drag  Administration, 


una 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  Ventritex,  Inc.,  Sunnyvale.  CA,  for 
premarket  approval,  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act), 
of  the  TVL®  Leed  System.  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  May  10. 1996,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  adndnistrative 
review  by  December  19,  1997. 
ADORESSCS;  Written  requesU  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  rm.  1-23.  Rockviile.  MD 
20857. 

FOR  FURTHER  ■rORMATIOM  CONTACT: 
Doris  J.  Terry,  Center  for  Devices  and 
Radiological  Health  (HFZ-450).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  RockviUe.  MD  20850. 
301-443-8609. 

SURW-rMrMTARV  wrOWMATIOW.  On  June 
30, 1995,  Voitritex,  hic,  Suimyvale.  CA 
94086-6527,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  TVL®  Lead  System.  The  TVL®  Lead 
System  is  indicated  for  use  with 
commerdally  available  pulse  generators 
writh  which  it  has  been  tested.  The 
TVL®  Lead  System  is  a  transvenous 
defibrillation  lead  system  and  is 
indicated  fat  use  in  patients  with  a 
history  at  hwnodynamically 
compromising  ventricular 
tachyarrhythmias.  These  patients  may 
have  experienced  a  cardiac  arrest  not 
associated  with  an  acute  myocardial 
infarction  or  have  ventricular 
tacharrhythmias.  In  addition,  the  TVL® 
Lead  System  can  be  used  in  patients 
whose  primary  therapy  for 
hemodynamically  significant,  sustained 
ventriciilar  tach]rcardia  is 
antitachycardia  pacing;  the 
defibrillation  capabilities  of  the 
connected  pulse  gmierator  provide 
therapy  backup  in  the  event  that  the 
arrhythmia  accelerates. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  360e(cK2))  as  amended  by  the 
Safe  Medical  Devices  Act  of  1990.  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Clrctilatory 
System  Devices  Advisory  Panel  of  the 
Medical  Devices  Advisory  Committee. 
an  FDA  advisory  committee,  for  review 
and  recommendaticHi  because  the 
information  in  the  PMA  substantially 


duplicates  information  previously 
reviewed  by  this  panel.  On  May  10. 
1996.  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Director  of  the  Office  of  Device 
Evaluation.  CDRR 

A  simunaty  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  AdmfafatretJTe  leviaw 

Section  515(dK3)  of  the  act  authorises 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act.  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 

Eetitioner  may  request  either  a  formal 
earing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  writn  the 
petition  supporting  data  and 
information  showing  that  these  ise 
genuine  and  substantial  issue  of 
material  bcX  for  resolution  throu^ 
administntive  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  at  deny  the  petition  and  will 
publish  a  notice  of  its  decisioa  in  the 
Federal  laglstar.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  pnsons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
othm  details. 

Petitioners  may.  at  any  time  on  or 
before  December  19, 1997.  file  with  the 
Dockets  Menagement  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  infonnation, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heeding  of  this 
document  Received  petitioos  may  be 
seen  in  the  office  above  between  9  a.iB. 
and  4  p.m..  Monday  throuoh  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C  360e(d). 
360i(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drags 
(21  CFR  5.10)  and  ledelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 
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Dated:  October  16. 1997. 
Joseph  A.  Lvrtlt. 

Deputy  Director  fi»  BegulationM  Policy.  Center 
for  Devicee  and  Radiolo^cal  Health. 
(FR  Doc  97-30333  Filed  11-18-97;  8.-45  am) 
muMta  ootm  4im-et-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hoalth  Can  Rnandng  Adminlstralion 

Documont  ktontiflor  HCFA-R-04 

Agoncy  Infonnation  Colloetlon 
ActlvWoo:  Submloalon  for  0MB 
Rovlew;  ConHnont  Roqueot 

In  compliance  with  the  reqtiiiement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
((M4B)  the  following  profKisal  for  the 
coUection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjecU:  (l)  The  necessity  and 
utility  of  the  proposed  infonnation 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimiyn  the  information 
collection  burden. 

Type  of  Infonnation  CoUection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Infonnation  Collection:  Medicaid 
Sterilization  Regulations  45  CFR  96.73. 
42  CFR  441  subpart  F  and  Consent 
Form;  Fonn  Ato.;  HCFA-R-94  OMB 
0938-0481;  Use:  All  Medicaid-eligible 
individuals  seeking  sterilization  are 
required  to  sign  the  federally  mandated 
consent  form,  acknowledging  that  they 
understand  the  benefits  and  risks  of 
sterilization,  and  have  received  oral 
information  concerning  the  sterilization 
operation  from  the  provider.  Frequency: 
Other  (each  time  sterilization  is  sought); 
Affected  Public:  Individuals  or 
Households:  Number  of  Respondents: 
112.526;  Total  Annual  Responses: 
112.526;  Total  Annual  Hours:  140.658. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 


number,  to  Paperworictthc&.gov.  or  call 
the  Reports  Qeaiance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
infonnation  collections  must  be  mailed 
within  30  days  of  this  notice  diiectiy  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Htmian 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt.  New  Executive 
Office  Building.  Room  10235. 
Washington.  D.C.  20503. 

DatsdKlctober  6. 1997. 
Joha  P.  Boilca  m, 

HO^A  Reports  aeorance  Officer,  HCFA. 
Office  of  Infonnation  Serricesjnfonnation 
Technology  Investment  Management 
GroupJXvision  of  HCFA  Enterprise 
Standards. 

(FR  Doc.  97-30368  Filed  11-18-97;  8:4S  am) 
iaLS«lC00C4i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hoalth  Caro  nnandng  Administratton 
[Document  Mentnier  HCFA-R-20(I1 

Agency  intormalion  CoHoction 
AeUvMoa:  Submlasion  for  OMB 
nowiaw;  Commant  Ratjuaft 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1095.  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  foUowing  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments" 
regarding  the  burden  estimate  or  any 
other  espect  of  this  coUection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  infonnation 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Infonnation  Request:  Revision 
of  a  currenUy  approved  collection;  Title 
of  Infonnation  Collection:  HEDIS  3.0 
(Health  Plan  Data  and  Information  Set), 
including  the  Health  of  Seniors  and 
Consumer  Assessment  of  Health  Plans 
Study  (CAHPS)  surveys  and  supporting 
regulations  42  CFR  417.470,  and  42  CFR 
417.126;  Fonn  Number  HCFA-R-200 
(OMB  #0938-0701);  Use:  HEDIS  and 
CAHPS  will  be  used  for  3  purposes:  (1) 
To  provide  summary  comparative  data 


to  the  Medicare  beneficiary  to  assist 
them  in  rhnyifi^g  among  iMalth  plans; 
(2)  to  provide  information  to  health 
plans  for  internal  quality  imimnrement 
activity;  and  (3)  to  provide  HCFA,  as 
purchaser,  information  useful  for 
monitoring  quality  of  and  access  to  care 
provided  by  the  plans;  Frequency: 
Annually:  Affected  Public:  bidividuals 
or  Households,  non-profit  and  for  profit 
HMOs  which  contract  with  HCFA  to 
I»ovide  managed  health  care  to 
Medicare  beneficiaries;  Number  of 
Respondents:  293.834;  Total  Annual 
Responses:  293334;  Total  Annual 
Hours  Requested:  181,520. 

To  obtam  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  PaperwoikOhc&.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directiy  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Himian 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building.  Room  10235. 
Washington,  D.C  20503. 

Dated:  October  21. 1997. 
Jolm  P.  Burke  m. 

HCFA  Reports  aeorance  Officer,  HCFA. 
Office  of  Information  Services,  Infonnation 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-30369  Filed  11-16-97;  8:45  am] 
sajjNo  COM  4ia»-os-r 


DEPARTMENT  OF  HEALT>1  AND 
HUMAN  SERVICES 

National  Inatitutaa  of  Health 

Drug  Accountability  Record; 
Submiaakm  of  OMB  Review;  Commant 
Raquaat 

SUftMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Cancer  Institute,  the  National  Institutes 
of  Health  (NIH)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  10, 1997,  page  37069 
and  allowed  60-days  for  public 
comment  No  public  conunents  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  SD-days  for 
public  comment  The  National  Institutes 


61826  Federal  Regiater  /  Vol.  62.  No.  223  /  Wednesday,  November  19.  1997  /  Notices 


of  Health  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995.  unless  it  di.<«plays  a  mrrently  valid 
OMB  control  number. 
pnOKMEO  COIXECTKM:  Title:  Drug 
Accountability  Record  (NIH  form  25fi4) 
and  Transfer  Investigational  Drug 
Record  (NIH  form  2564-1).  Type  of 
Information  Collection  Request: 
RBviaion  of  a  Currently  approved 
collection,  OMB  No.  092S-0240. 
Expiration  Date  1/31/98.  Need  and  Use 
of  Information  Collection:  Food  and 
Drug  Administration  (FDA)  regulations 
reqture  investigators  to  establish  a 
record  of  the  receipt,  use  and 
disposition  of  all  investigational  agents. 
The  National  Cancer  Institute,  NCI,  as  a 
sponsor  of  investigational  drug  trails, 
has  the  responsibility  to  assure  the  FDA 
that  investigators  in  its  clinical  trials 
program  are  m«i"t'''"'"g  systems  for 
drug  accountability.  In  order  to  fulfill 
these  requirements,  a  standard 
Investigational  Drug  Accountability 
Report  Form  (NTH  2564)  was  designed 
to  account  for  drug  inventories  and 
usage  by  protocols.  The  Transfisr 
Investigational  Drug  Form  (NIH  2564-1) 
permits  intra-institutional  transfer  of 
drugs  to  other  approved  investigators  for 
other  approved  protocols.  The  data 
obtained  firom  the  drug  accountability 
record  will  be  used  to  keep  track  of  the 
dispensing  of  investigational  anticancer 
agents  to  patients.  It  is  used  by  NQ 
management  to  ensure  that 
investigational  drug  supplies  are  not 
diverted  for  inappropriate  protocol  or 
patient  use.  The  information  is  also 
compared  to  patient  flow  sheets 
(protocol  reporting  forms)  during  site 
visits  conducted  for  each  investigator 
once  every  three  years.  All  comparison 
are  done  with  the  intention  of  ensuring 
protocol,  patient  and  drug  compliance 
for  patient  safety  and  protections. 
Frequency  of  Response:  Daily.  Affected 
Public:  state  or  local  governments, 
businesses,  or  other  for-profit,  Federal 
agencies  or  employees,  non-profit 
institutions,  and  small  business  or 
organizations.  Type  of  Respondents: 
Investigators,  pharmacist;  nurses, 
pharmacy  technicians,  data  managers. 
The  annual  reporting  burden  is  as 
'  follows:  The  annualized  burden 
estimate  for  record  keeping  is  estimated 
to  require  3.650  hours  for  drug 
accountability  and  1 20  hours  for  drug 
transfer.  The  annualized  cost  to  the 
respondents  is  estimated  at  $94,500. 
The  reporting  burden  is  the  average  time 
(4  minutes  or  0.0666  hour)  required  to 
complete  the  transfer  investigational 


drug  form  multiplied  by  the  number  of 
forms  completed  annually.  The  record 
keeping  biuden  represents  an  average 
time  required  for  multiple  entries  (4 
minutes  or  0.0666  hour  per  entry)  on  the 
drug  accountability  form,  the  average 
number  of  forms  maintained  by  each 
record  keeper  and  the  ntmiber  of  record 
keepers.  These  estimates  are  based  on 
the  36,500  items  shipped  by  PN4B  and 
the  T,200  items  transfer  approvals  in 
calendar  year  1996.  Cost  estimates  are 
based  upon  burden  hours  at  an  overage 
cost  of  S25.00  per  hour. 
Drug  Accountability  Form: 
No.  Of  Respondents — 4560 
No.  Of  responses  per  respondent — 8 
Average  Burden  per  response— 0.0666 
Annual  Burden  hours — 2430 
Drug  Transfer  Form: 
No.  Of  respondents — 1200 
No.  Of  responses  per  respondent — 1 
Average  burden  per  response — 0.0686 
Annual  Burden  hours— -80 
Total  Annualized  Burden  For  Record 
Keeping  and  Reporting:  2,510. 
Tliere  are  no  Capitd  CosU.  Operating 
Costs,  and/or  Maintenance  Cost  to 
report. 

Request  for  Comments 

Written  commenU  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  infcHination  will  have 
practical  utility:  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Dfaect  Communis  To  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Managranent  and  Budget. 
Office  of  Regulatory  Afhirs.  New 
Executive  C^ce  Building.  Room  10235. 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Joseph 
High,  Heed,  Drug  Management  and 


Authorization  Section,  Pharmaceutical 
Management  Branch,  Cancer  Therapy 
Evaluation  Program,  Division  Canow 
Therapy,  Diagnosis,  and  Centen, 
National  Cancer  Institute,  Executive 
Plaza  North.  Room  707,  9000  Rockville 
Pike,  Bethesda.  MD  20892  or  call  non- 
toll-free  number  (301)  496-5725  or  E- 
mail  your  request,  including  your 
address  to:  JoeHighAoih.gov. 
COMMBfTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assiued  of  having  their  full  effect  if 
received  on  or  before  December  19. 
1997. 
Dated:  November  12, 1997. 

Nana*  L.  BUss. 

OMB  Prefect  Charance  Uaiaon. 

(PR  Doc.  97-30323  Filed  ll-l»-97;  8:45  ami 

iSJJNa  COM  414a-*7-ll 


DEPARTMBIT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  IminiilM  Of  HMllh 

Nattonal  Instttuta  of  ChHd  Haalth  and 
Hunvn  Davalopmant;  NoUca  of 
Maating  of  tha  Board  of  SdontMc 
Counaalora 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Bood  of  Scientific  Counselors. 
National  Institute  of  Child  Health  and 
Human  Development,  December  5, 
1997,  in  Building  31.  Room  2A52. 

This  meeting  will  be  open  to  the 
public  from  8:00  a.m.  to  12  noon  on 
December  5  for  the  review  of  the 
Intiamural  Research  Program  and 
scientific  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(cX6).  Title  5, 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  on  December  5  from  1:00 
p.m.  to  adjournment  of  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  histitutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Ms.  Catherine  O'Connor.  Senior 
Biomedical  Research  Program  Assistant. 
NICHD,  Building  31,  Room  2A50. 
National  Institutes  of  Health.  Bethesda. 
Maryland,  20892-2425,  301-496-2133, 
will  provide  a  summary  of  the  meeting, 
a  roster  of  Board  members,  and 
substantive  program  information  upon 
request  Individuals  who  plan  to  attend 
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the  opao  session  and  need  special 
assi stance,  such  as  sign  langiiagft 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
O'Connor  in  advance  of  the  meeting. 

Dated:  Novamber  12, 19S7. 
UVasBPonda. 

AetiMtg,  Comnuttae  ManagBment  Officer,  NIH. 
(FR  Doc  97-30322  Filed  ll-ia-e7:  S:45  am) 
I  OOOC  414S-«t-M 


DEPARTMENT  OF  THE  MTERIOR 
Buraau  of  Land  Manaoamant 
IAZ-OBO-Oe-1110-00;  tTaO;  1783] 
Arlnna:  Availability  Of  Ilia  Fbial 


onioa 


Plan  (HMP),  Ymna  FMd 


AQBICV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability  of  the  final 
Lechuguilla-Mohawk  Habitat 
Management  Plan  (HMP)  and 
environmental  assessment.  Yuma  Field 
OfiBce. 


r:  The  Lediuguilla-Mohawk 
Habitat  Management  Plan  covers 
wildlife  habitat  improvement  projecte 
and  monitoring  on  approximately 
930,000  acres  of  public  land  and 
military-withdrawn  public  land  in 
southwestern  Arizona.  The  plan  ¥dll  be 
implemented  in  cooperation  wddi 
Aiisona  Game  and  Fish  Depcutment 
under  the  Sikes  Act.  Most  of  the  land 
included  in  the  plan  is  part  of  the  Bany 
M.  Goldwater  Air  Force  Range  which  is 
administered  by  the  Luke  Air  Force 
Base  in  Glendale,  Arizona.  The  western 
portion  of  the  Goldwatm  Range  is  used 
primarily  by  the  Marine  Onps  Air 
Station,  Ytuna  for  training. 

Objectives  of  the  plan  include 
maintenance  and  enhancement  of 
h^tat  for  Sonoran  pronghom,  desert 
tortoise,  flat-tailed  homed  lizard,  mule  ' 
deer,  desert  bighorn  sheep,  upland 
game,  nongame,  and  other  sensitive 
wildlife  h^itat.  It  is  projected  that  the 
plan  objectives  Mdll  he  achieved  within 
20  years. 

ADDIIESSES:  A  limited  number  of  copies 
of  the  Plan  and  Environmental 
Assessment  are  available  upon  request 
to:  Field  Manager,  Bureau  of  Land 
Management,  2555  East  Gila  Ridge 
Road.  Yuma,  Arizona  85365.  There  are 
also  copies  available  for  review  at  the 
above  location. 

FOn  FURTWR  MTORMATION  CONTACn 
Wildlife  Biologist  Susanna  Hmiry, 


Bureeu  of  Land  Management.  2555  East 
Gila  Ridge  Road.  Yuma.  Arizona  85365. 
telephone  (520)  317-3211. 

Dated:  Novembar  10, 1997. 
CiutiaGnHii, 

Progmm  Manager.  Resources,  Lands,  and 
Minaals/ActingField  Manager. 
(FR  Doc.  97-30299  Filed  11-18-97;  8:45  am] 


DEPARTMBIT  OF  THE  INTERIOR 
Buraau  of  Land  Manaoamant 
[NV-04»-1020-001] 

Moiava-^outham  Qraal  Baain 
fWaourea  Advlaory  Council    Nodca  ol 


AQ0ICV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resource  Advisory  Council 
Meeting  Locations  and  Times. 

summary:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5 
U.S.C  the  Department  of  the  hiterior. 
Bureau  of  Land  Management  (BLM), 
council  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Council 
(RAC)  wall  be  held  as  indicated  below. 
The  agenda  includes  a  public  comment 
period,  and  discussion  of  public  land 
issues. 

The  Resource  Advisory  Council 
develops  recommendations  for  BLM 
regarding  the  preparation,  amendment, 
and  implementation  of  land  use  plans 
for  the  public  lands  and  resources 
within  the  jurisdiction  of  the  council. 
For  the  Mojave-Ckeat  Basin  RAC  this 
jurisdiction  is  Clark.  Esmeralda,  Lincoln 
and  Nye  counties  in  Nevada.  Except  for 
the  purposes  of  long-range  planning  and 
the  establishment  of  resource 
management  priorities,  the  RAC  shall 
not  provide  advice  on  the  allocation  and 
expenditure  of  Federal  funds,  or  on 
personnel  issues. 

The  RAC  may  develop 
reconmiendation  for  implementation  of 
ecosystem  management  concepts, 
principles  and  programs,  and  assist  the 
BLM  to  establi^  landscape  goals  and 
objectives. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  coundL  Public 
comments  should  be  limited  to  issues 
for  wrhich  the  RAC  may  make 
recommendations  within  its  area  of 
jurisdiction.  Depending  of  the  number 
of  persons  wishing  to  comment,  and 
tiine  available,  the  time  for  individual 


oral  OHnments  may  be  limited. 
Individuals  who  plan  to  attend  and 
need  further  information  about  die 
meetings,  or  need  special  assistance 
such  as  sign  language  Interpretatioo  or 
other  reasonable  accommodations, 
should  contact  Michael  Dwyer  at  the 
Las  Vegas  District  Office,  4765  VegM 
Dr..  Las  Vegas.  NV  89108,  telephone. 
(702) 647-5000. 

DATES:  Date  is  December  8, 1997,  from 
1:00  pan.  to  approximately  4  pjn.  and 
will  reconvene  on  December  9, 1997 
and  meet  from  8  a.m.  to  4:40  p.m.  The 
public  comment  period  will  begin  at  2 
pjn.  on  Decembw  8, 1997  at  2KK)  pjm. 

AOOflESOes:  The  council  will  meet  at  the 
Las  Vegas  District  Office,  4765  West 
Vegas  Drive,  Las  Vegas,  NV. 

FOR  PUnTHER  aPORMATIOM  CONTACT: 
Dan  Netcher,  District  Minerals 
Specialist.  Ely,  telephone:  (702)  28»- 
1872. 

Dsted:  November  10, 1997. 
Gsaa  A.  Keikman, 
Ely  Distiict  Manager. 
[PR  Doc.  87-30300  Piled  11-18-97;  8:45  am) 

t4Sie-NC-« 


DEPARTMBIT  OF  THE  INTERIOR 
Duiaau  of  Land  Managamant 


[ES-M0-14«MM1 


1.0RHipS4, 


Notioa  o«  FHlng  Of  Plat  Of  Survay; 
llllnola 

The  plat  of  the  survey  of  the 
Kaskaskia  Lock  and  Dam  acquisition 
boimdary,Township  6  South.  Range  8 
West,  Third  Principal  Meridian,  Illinois, 
vidll  be  officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  a.m.,  on 
December  22, 1997. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  Stetes,  Biueau  of  Land 
Management.  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  December  22, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  S2.75  per 
copy. 

Datad:  November  7. 1987. 
Staphn  G.  Kopack, 
Chief  Cadastral  Surveyor. 
(PR  Doa  97-30298  Filed  11-18-87;  8.*45  am) 


61828  Federal  Regirter  /  Vol.  62,  No.  223  /  Wednesday.  November  19.  1997  /  Notices 


DEPARTMENT  OF  THE  INTERIOR 

Buwu  of  neclemaUon 

Bay-0«ita  Advisory  Council  Meeting 

agency:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  Meeting. 


r:  The  Bay-Delta  Advisory 
Council  (BDAC)  will  meet  to  discuss 
several  issued  including:  consideration 
and  discussion  of  preliminary  draft 
alternatives  being  developed  for  the 
programmatic  EIS/EIR,  a  report  on  the 
finding*  and  recommendations  of  the 
Ecosystem  Restoration  Program  Plan 
Scientific  Review  Panel,  reports  from 

the  BDAC  Work  Groups,  and  other 

policy  issues  pertaining  to  the  CALFED 
Bay-Delta  Program.  Interested  persons 
may  make  oral  statements  to  the  BDAC 
or  may  file  written  statements  for 
consideration. 

DATES:  The  Bay-Delta  Advisory  Council 
meeting  will  be  held  from  9:30  am  to 
5:00  pm  on  Friday,  December  12, 1997. 
AOORESaES:  The  Bay-DelU  Advisory 
Council  meeting  will  meet  at  the 
Radison  Hotel.  500  Leisure  Lane. 
Sacramento.  Califbmia  95815,  (916) 
922-2020. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mary  Selkirk.  CALFED  Bay-Delta 
Pro-am,  at  (916)  657-2666.  If 
reasonable  accoounodation  is  needed 
due  to  a  disability,  please  contact  the 
Equal  Employment  Opportunity  Office 
at  (916)  653-6952  or  TDD  (916)  653- 
6934  at  least  one  week  prior  to  the 
meeting. 

SUPPLEMENTARY  MFORMATKM:  The  San 
Francisco  Bay/Sacramento-San  Joaquin 
Delta  Estuary  (Bay-Delta  system)  is  a 
critically  important  part  of  California's 
natural  environment  and  economy.  In 
recognition  of  the  serious  problems 
facing  the  region  and  the  complex 
leeource  management  decisions  that 
must  be  made,  the  state  of  California 
and  the  Federal  government  are  working 
together  to  stabilize,  protect,  restore, 
and  enhance  the  Bay-Delta  system.  The 
State  and  Federal  agencies  with 
management  and  regulatory 
responsibilities  in  the  Bay-Delta  system 
are  working  together  as  CALFED  to 
provide  policy  direction  and  oversight 
fior  the  process. 

One  area  of  Bay-Delta  management 
includes  the  establishment  of  a  )oint 
State-Federal  process  to  develop  long- 
term  solutions  to  problems  in  the  Bay- 
I>elta  system  related  to  fish  and  wildlife, 
water  supply  reliability,  natxual 
disasters,  and  water  quality.  The  intent 
is  to  develop  a  comprehensive  and 
balanced  plan  which  addresses  all  of  the 


resource  problems.  This  effort,  the 
CALFED  Bay-Delta  Program  (Program), 
is  being  carried  out  under  the  policy 
direction  of  CALFED.  The  CALFED  Bay- 
Delta  Program  is  exploring  and 
developing  a  long-term  solution  for 
cooperative  planning  process  that  will 
determine  the  most  appropriate  strategy 
and  actions  necessary  to  improve  water 
quality,  restore  health  to  the  Bay-Delta 
ecosystem,  provide  for  a  variety  of 
beneficial  uses,  and  minimize  Bay-Delta 
system  vulnerability.  A  group  of  citizen 
advisors  representing  California's 
agricultural,  environmental,  urban, 
business,  fishing,  and  other  interests 
who  have  a  stake  in  finding  long  term 
solutions  for  the  problems  affecting  the 
Bay-Delta  system  has  been  chartered 
under  the  Federal  Advisory  Committee 
Act  (FACA)  as  the  Bay-Delta  Advisory 
Coxmcil  (BDAC)  to  advise  cAlFED  on 
the  program  mission,  problems  to  be 
addressed  and  obfectives  for  the 
CALFED  Bay-Delta  Program.  BDAC 
provides  a  forum  to  help  ensure  public 
participation,  and  will  review  reports ' 
and  other  materials  prepared  by 
CALFED  staff. 

Minutes  of  the  meeting  will  be 
maintained  by  the  CALFED  Bay-Delta 
Program,  Suite  1155, 1416  Ninth  Street. 
Sacramento,  CA  95814,  and  will  be 
available  for  public  inspection  during 
regular  business  hours,  Monday  through 
Friday  within  30  days  following  the 
meeting. 

Dated:  November  13, 1997. 


Regional  Director,  hiid-Padfic  Region. 

[FR  Doc.  97-30327  Filed  11-18-97;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Propoaad  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surfoca  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collection  of  information  for  the 
exemption  of  coal  extraction  incidental 
to  the  extraction  of  other  minerals  at  30 
CFR  part  702. 

DATES:  Comments  on  the  proposed 
information  collection  must  be  received 


by' January  20. 1998,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Ave.  NW,  Room  210- 
SIB.  Washington.  DC  20240.  Comments 
may  also  be  submitted  electronically  to 
jtrelease9osmre.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  20a-2783. 
SUPPI^MENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implementing  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (Pub. 
L.  104-13).  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportxinity  to 
comment  on  information  coUection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  extension. 
These  collections  are  contained  in  30 
CFR  702.  Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerab. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  coUection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection:  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

This  notice  provides  the  public  with 
60  days  in  which  to  conunent  on  the 
following  information  collection 
activity: 

Title:  Exemption  for  Coal  Extraction 
Incidental  to  the  Extraction  of  Other 
Minerals.  30  CFR  part  702. 

OMB  Control  Number  1029-0089. 

Summary:  This  part  implements  the 
requirement  in  Section  701(28)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA), 
which  grants  an  exemption  from  the 
requirements  of  SMCRA  to  operators 
extracting  not  more  than  16% 
percentage  tonnage  of  coal  incidental  to 
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the  extraction  of  other  minerals,  litis 
information  will  be  used  by  the 
regulatory  authorities  to  make  that 
determination. 

Buiisau  Form  Number:  None. 

Frequency  of  Collection:  Once  and 
annually  thermJter. 

Description  afBegpondents: 
Producocs  of  coal  and  other  minerals. 

Total  Annual  Responses:  78. 

Total  Aimual  Burden  Hours:  733. 

Dated:  November  12. 1997. 
UckariG.AryaM, 

Chiof,  DMakm  of  RapUatory  Support 

(FR  Doa  97-30305  Filed  11-18-97;  8:45  am] 


OEPARTMENT  OF  JUSTICE 

Drag  Enforearoant  Adminiatralion 
IDEA  MiawbeilTONI 


Task  Forea  on  Suaplcidua  Ordars 

AQBICY:'Diug  Enfoicement 
Administration  (PEA),  Justice. 
action:  Notice  of  estaUishment  of  Task 
Force  on  Suspicious  Orders. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C  App.  2  (1972). 
and  41  CFR  101-6.1001-6.1035  (1992). 
the  Administrator  of  the  Drug 
Enforcement  Administration  (I^A).^ 
with  the  concurrence  of  the  Attorney 
Gennal.  is  establishing  a  Task  Force  mi 
Suspicious  Orders  for  tlie  purpose  of 
developing  propocels  to  d^ne 
suspicious  ordm  of  listed  chemicals 
which  can  be  used  by  legiatFants  in 
determining  if  an  order  is  a  suspidou* 
ord»  which  must  be  reported  to  the 
DEA. 

The  Tesk  Force  is  authorised  by 
Public  Law  104-237.  Section  504  of 
Subtitle  V.  Education  aadHaaearch.  fhe 

Comprehensive  MathamplMtQinina 

Control  Act  of  1996  (the  MCA).  The 
specific  provisions  of  the  Act  state  that: 

Tbe  Task  Force  shall  be  responsible 
fior  providing  the  Attorney  Geoeial  with 
recommendatioos,  advice,  and 
proposals  for  the  eetebiishment  of  such 
guiddines  daat  wiH  adequatdy  define 
suspicious  orders  of  listed  cbemicak. 
The  Task  Force  shall  limit  its  arae  of 
consideration  to  domestic  issues 
regarding  suspicious  ordera. 
DATM:  This  Task  Forcris  effsetive 
September  3. 1997. 

RM  FURIMBI  MFOfMATMMrCONTACn 
Michael  Leeer.  Ptogram  Aaalyat.  Liaison 
and  Policy  Secticm,  Office  of  Dtvaisioa 
Control,  Drug  Enforcement 
Administzation.  Weshington.  D.C 
20537.  Telephone  (202)  307-4028  or 
Facsimile  (202)  307-6570. ; 


SUPPLEMBfTARY  INFORMATION: 

Scope:  Regulated  persons  are  required 
to  report  suspicious  regulated 
transactions  to  DBA  piasuan^tOr21dCFR 
1310.05(a)(1)  and  21  U.S.C  830(bKlKA). 
In  the  pest,  DEA  has  had  general 
guidelines  which  were  published  in  the 
Chemical  Handlers'  Manual  as  to  what 
constituted  a  susfricious  rhnm^r^)  order. 
The  Comprehensive  Mothamphtttamttia 
Control  Act  of  1996  (MCA)  mandated 
the  establishment  of  the  Suspicious 
Orders  Task  Force  with  the  express 
ptirpose  of  developing  proposals  that 
further  define>a  suspickms  order.  The 
scope  of  discussion  of  this  Task  Force 
shall  be  limited  to  enhancements  and 
clarifications  of  what  constitutes  a 
suspicious  rhemifail  order  that  needs  to 
be  reported  to  DEA. 

htombership:  In  accordanoe-with  the 
provisions  of  the  I^IA.  this  Task  Force 
will  be  composed  of  appropriate . 
personnel  with  experience  in 
investigating  and  prosecuting  iUagd 
transections  of  listed  chemicals  and 
supplies,  and  representatives  from  the    . 
chemical  and  pharmaceutical, 
industries. 

The  TaskPorce  will  consist  of  20 
members  nominated  by  the  chiirmen  of 
the  Task  Force  from  relevant  industry/ 
trade  associations  and  state  and  local 
law  enforcement  agencies.  The 
composition  of  the  Task  Force  shall  be: 
Two  members  fr<nn  the  DEA 

investloative  workforce 
One  menwer  from  the  U.S.  Attorney's 

Office.  Southern  District  of  California 
One  member  from  the  International 

Association  of  Chiefii  of  Police 
One  member  from  The  National 

Association  of  Diversion  Investigators 
One  member  from- the  CaUfornia  Bureeu 

of  Naroetios  Enforcement 
One  member  from  the  Missouri  State 

Highway  Patrol 
One  member  from  the  Missouri 

Attornev  General's  Office 
One  member  from  die  National 

Association  of  Boards  of  niarmacy 
One  mend)er  from  the  National 

Assodaticm  of  Stete  Controlled 

Substances  Authcnities 
Two  members  frmn  die  Chemical 

Manolectureie  Association 
Two  membara  from  the  Naticmal 

Association  of  Chemical  Distributors 
One  member  bom  the  nationaLNoo'- 

I^Bseription  Drug  Manuhcturars' 

Association 
Fmir  members  from  the  whideaale  and 

retail  phazmaceotical  mariceting 


In  accordance  with  the  Federal 
Advisory  Conmiittee  Act  all  meetings  of 
the  Task  Force  shall  be  open  to  the 

Imblic  with  notice  of  times  and 
ocatioas  appeeringin  the  Federal    • 
Register.  Interested  parties  shall  be 
permitted  to  attend  meetings,  appeer 
before  the  Task  Fence  and  present 
limited  verbal  statements,  and  file 
written  stetemente  with  Task  Force 
members.  Written  statements  will  be 
taken  at  any  time  during  the  meeting 
and  distributed  to  the  Task  Force  as 
soon  as  feasible.  Presenters  of  written 
statemento  are  requeeted  to  provide  25 
copies  of  the  statement  to  expedite 
distribution  to  the  Task  Force  niemban; 
If  the  presenter  does  not/can  not 
provide  the  requested  cc^ies.  the 
Designated  Federal  Official  (DFO)  will 
make  the  copies  and  the  Task  Force  will 
consider  the  statement  when  the  copies 
are  available.  Verbal  comments  may  be 
limited  in  time  by  the  DFO  to  insure 
adequate  opportunity  for  testinumy  by 
es  many  presmters  ss  possible. 

TheTuk'Force'wiilbeadvisoiyonly  . 
and  will  provide  ita  mpiat  to  dm 
Attorney  GeneraL 

Dated:  Noven^Mr  10. 1S97. 
JohalLKi^ 

Deputy  AasiBtantAdminigtntor.  Office  of 
tMversion  Cantrcd. 

[FR  Doc.  97-30275  Filed  ll-l»-e7: 8:45  am) 
eaxsn  ooee  44t 


OEPARTMENT  or  JUSTICE 

DniQ  Enfofcaanant  Adrntniatratton 
[DEA  NUMBER  171NI 

Task  Pofoa  onSuaptekMiS  Ordara' 


The  chainnan  of  the  TeskPorce  sball 
reeerve  the  ri^  to  add  up  to  two 
additional  members  lo  the  Tesk  Force  es 
apfnopriatej    - 


AOENCY:  Drug  Enforcement 
Administration  .(DBA).  Justice. 
action:  Notice  of  Meeting. 

summary:  Pursuant  to  Section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  ofthe 
Suspicious  Orders  Task  Force  %vill  be 
held  on  December  16-17. 1997.  The 
panel  wrill  meet  from  9:00  a.m.  to  5:00 
pjn.  both  days  at  The  Marriot  Residence 
Inn.  550  Army  Navy  Drive.  Arlington, 
Virginia  22202. 

This  meeting  will  be  open  to  the 
public  on  a  space  available-besis.  Any 
interested  person  may  obs«ve  meetings 
or  portions  thereof  and  shall  he 
pennitfeed  to  partieipete  in  the 
discussions  at  the  discretion  ofthe 
meeting  chaiiman  and  with  tlie 
q>proviil  of  the  full-time  Designated 
Federal  Official  (DPO)  in  attendance. 
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In  addition  to  presenting  limited 
▼erbal  statements,  interested  parties 
shall  be  permitted  to  file  written 
statements  with  Task  Force  members. 
Written  statements  will  be  taken  at  any 
time  during  the  meeting  and  distributed 
to  the  Task  Force  as  soon  as  feasible. 
Presenters  of  written  statements  are 
requested  to  provide  25  copies  of  the 
statement  to  expedite  distribution  to  the 
Task  Force  members.  If  the  presenter 
does  not/can  not  provide  the  requested 
copies,  the  DFO  will  make  the  copies 
and  the  Task  Force  will  consider  the 
statement  when  the  copies  are  available. 
Verbal  comments  may  be  limited  in 
time  by  the  DFO  to  insure  adequate 
opportunity  for  testimony  by  as  many 
presenters  as  possible. 
OATES:  December  16. 17, 1997. 
FOR  FUmrCR  MFOMMT10N  CONTACT: 
N4ichael  Leser.  Program  Analyst,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration.  Washington.  D.C. 
20537,  20537,  Telephone  (202)  307- 
4026,  Facsimile  (202)  307-6570. 
SUPPLEMENTARY  MFOfMATION:  If  you 
need  special  accommodations  due  to  a 
disability,  please  contact  the  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration,  600  Army  Navy  Drive, 
Arlington,  Virginia.  22202.  (202)  307- 
4026  at  least  seven  (7)  days  prior  to  the 
meeting. 

Dated:  Novembar  10, 1997. 

Deputy  Assistant  Administrator  Office  of 

Diversion  Control. 

(FR  Doc.  97-3027S  Filed  11-18-97: 8:45  amj 


DEPARTMENT  OF  JUSTICE 

hnmigralion  and  Naturalization  Sarvioa 

AQancy  hifuiinaUon  Collaction 
ActlvWaa:  Propoaad  Collaction; 
Cofwiiant  Ra(|uast 

ACTION:  Revision  of  Existing  Collectioa; 
Generic  Clearance  of  Customer  Service 

Surveys. 

On  September  2, 1997,  the 
Immigration  and  Nat\iralization  Service 
(Service)  published  a  notice  in  the 
Federal  Register  at  62  FR  46375, 
revising  Generic  Clearance  of  Customer 
Service  Surveys.  On  page  46376,  first 
column,  first  paragraph,  last  sentence, 
the  Service  encouraged  public 
comments  from  November  3, 1997.  That 
sentence  should  have  read  "Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days  until  November  3, 1997." 

Office  of  Management  and  Budget 
approval  is  being  south  for  the 
inrormation  collection  listed  below. 


This  proposed  collection  was  previously 
publishMi  in  the  Federal  Regiiitwr  on 
September  2. 1997,  at  62  FR  46375.  No 
comments  were  received  by  the 
linmigration  and  Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  19, 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  tiiis 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Afbirs,  Attention: 
Department  of  Justice  Desk  Officer. 
Washington.  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  afEected  agencies 
concerning  the  proposed  collection  of 
infbnnation  should  address  one  or  more 
of  the  folloviring  four  points: 

(1)  Evaluate  whethm  the  proposed 
collection  of  infarmation  is  necessary 
for  the  proper  performance  of  the 
"functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infbnnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  teclmology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  InCDrmation 
CoUection 

(1)  Type  of  Infonnation  CoUection: 
Revision  of  currentiy  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Generic  Qearance  of  Customer  Service 
Surveys. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponaoring  the 
collection:  No  agency  form  number. 
Office  of  Policy  and  Planning, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and- 
Households.  This  information  wrill  be 
used  to  assess  individual  and  agency 
needs,  identify  problems,  and  plan  for 
programmatic  improvements  in  the 
delivery  of  immigration  services. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  150,000  responses  at  30 
minutes  (.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  75,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  coUection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202^14-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307. 425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  may  be  submitted  to  INS  via 
Cacsimile  to  (202)  305-0143. 

If  additional  information  is  raquired 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Infonnation  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washii^n  Center, 
1001  G  Street.  NW,  Washington,  DC 
20530. 

Dated:  November  13, 1907. 

lohirtB.Bri8BS. 

Departmeat  deorance  Officer.  Uaited  States 
Department  {^Justice. 

{FR  Ekx:.  97-30302  Filed  11-18-97;  8:45  am) 


O^ARTMENT  OF  LABOR 

Einployiiiant  and  TrainwiQ 
AdRiinialfatlon 


for  tha  Raylatoallon  of 


Entploymant  Oppottunlty  In 
Apprannoaanip  ana  irainNig; 
ConMitant  Ha^uaat 


action:  Notice. 

1: 


The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportuiuty  to  comment  on  proposed 
and/or  continuing  collections  of 
infonnation  in  accordance  with  the 
Paperwork  Reduction  Act  of  109S 
(PRA9S)  (44  U.S.C  350e(cX2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  repenting  burden  (time  and 
financial  resources)  is  minimised, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
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raquiiements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  of  the 
collection  of  the  information  regarding 
roistered  apprenticeship  programs 
under  Tide  20  CFR  part  29  (Labor 
Standards  for  the  Registration  of 
Apprenticeship  Programs)  and  the 
extension  of  the  collection  of  the 
infonnation  under  CFR  part  30  (Equal 
Employment  Opportunity  in 
Apprenticeship  and  Training). 
DATES:  Written  comments  must  be . 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  20, 1908. 

The  Department  of  Lrixw  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
prKtical  utilitv: 

•  Evaluatemeaccuzacy  of  the 
agencjr's  estimate  of  the  burden  of  the 
pnmosed  collection  of  infonnation. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  infiormation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriata  automated, 
electroidc,  mechanical,  or  other 

technological  collection  tarhnlqnw  or 

other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

AOOWSBGS:  Anthony  Swoope,  DirectOT, 
B|ureau  of  Apprenticeship  and  Training, 
200  Constitution  Ave..  N.W.,  Room 
4640.  Washington.  DC  20210;  E-mail 
Internet  address:  Swoope9doleta.gov; 
Telephone  number  (202)  219-S921  (this 
is  not  a  toll-free  number);  Fax  number 
(202)219-5011(this  is  not  a  toll-free 
nimiber). 

supplbbntary  mformatkm: 


The  National  Apprenticeship  Act  of 
1937  authorizes  and  directs  the 
Secretary  of  Labor  "to  formulate  and 
promote  the  furtherance  of  labor 
standards  necessary  to  safeguard  the 
welfrue  of  apprentices,  to  extend  the 
application  of  such  standards  by 
encouraging  the  inclusion  thereof  in 


contracts  of  apprenticedrip,  to  bring 
togetiier  employers  and  labor  for  the 
fcumulation  of  programs  of 
apprenticeship,  to  cooperate  with  State 
agencies  eng^ed  in  the  formulation  and 
promotion  of  standards  of 
apprenticeship,  and  to  cooperate  with 
the  Office  of  Education  imder  the 
Department  of  Health,  Education,  and 
WeUue*  •  •.  "Section  2  of  the  Act 
authorizes  the  Secretary  of  Labor  to 
"publish  information  relating  to  existing 
and  proposed  labor  standards  of 
apprenticeship,"  and  to  "appoint 
national  advisory  committees  *  *  *." 
(29  U.S.C.  50a). 

Tide  29  CFR  part  29  sets  forth  labor 
standards  to  saf^uard  the  welfare  of 
apprentices,  and  to  extend  the 
application  of  such  standards  by 
prescribing  policies  and  procedures 
concerning  registration,  for  certain 
Federal  purposes,  of  acceptable 
apprenticeship  programs  with  the  U.S 
Ekepartment  of  Labor,  Employment  and 
Training  Administration.  Bureau  of 
Apprenticeship  and  Training.  These 
luKtr  standards,  policies  and  procedures 
cover  the  registration,  cancelation,  and 
deregistration  of  apprenticeship 
programs  and  of  apprenticeship 
agreements;  the  recognition  of  a  State 
agency  as  the  appropriate  agency  for 
registering  local  apjnentio^dp 
programs  for  certain  Federal  purposes; 
and  matters  relating  thereto. 

Title  29  CFR  part  30  sets  forth  policies 
and  procedures  to  premote  equality  of 
opportunity  in  apprenticeship  programs 
registered  with  the  U.S.  E)epartment  of 
L^mr  and  recognized  State 
apprenticeship  agencies.  These  fiolicies 
and  procedures  apply  to  recruitment 
and  selection  of  apprentices,  and  to  all 
conditions  of  emplojrment  and  training 
during  apprenticaship.  The  procedures 
provide  for  review  of  apprenticeship 
-programs,  for  registning  apprenticeship 
programs,  for  processing  complaints, 
and  for  deregistering  noncomplying 
apprenticeship  programs.  This  part  also 
provides  policies  and  procedures  for 
continuation  or  withdrawal  of 
recognitfon  of  State  agencies  which 
regi^er  apprenticeship  {wograms  for 
Federal  purposes. 

Q.  Cnrrent  Actions 

Recordkeeping  and  data  collection 
activities  regarding  registered 
apprenticeship  are  by-products  of  the 
registration  system.  Organizations 
which  apply  for  apprenticeship 
sponsorship  enter  into  an  agreement 
%rith  the  Federal  Government  or 


cognizant  State  government  to  operate 
their  proposed  programs  consistent  with 
29  CFR  parts  29  and  30.  Apprenticeship 
sponsors  are  not  required  to  file  reports 
r^arding  their  apprentices  other  than 
individual  registration  and  update 
information  as  an  apprentice  moves 
through  their  program.  As  requested  by 
the  Office  of  Management  and  Budget, 
a  revision  is  being  made  to  the 
Apprenticeship  Agreement  Form,  ETA 
671,  to  include  a  statement  regarding 
the  voluntary  disclosure  of  the  social 
security  number  by  the  apprentice. 
Also,  as  requested  by  the  Solicitor's 
Office  of  the  U.S.  Department  of  Labor, 
another  revision  to  the  form  includes  a 
statement  informing  the  apprentice  that 
the  information  contained  on  the 
Apprenticeship  Agreement  Form,  is 
included  in  the  Apprenticeship 
Management  System.  The  information 
on  this  form  is  protected  in  accordance 
with  the  Privacy  Act 

Type  of  Review:  Revisitm. 

AgBncy.  Employment  and  Training  .'- 
Administration. 

Tttle:  Tide  29  CFR  part  29,  Labor 
Standards  for  the  Re^stntion  of 
Apprenticeship  Programs. 

OhiB  Number.  1205-0223  for  29  CFR 
part  29. 

Type  trf  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

77tie.- Tide  29  CFR  part  30.  Equal 
Employment  Oppiortunity  in 
Apprenticeship  and  Training. 

OMB  Number:  1205-0224  frir  29  CFR 
part  30. 

Recmxikeeping:  Apprenticeship 
sponsors  are  required  to  keep  accurate 
records  on  the  qualifications  of  each 
applicant  pertaining  to  determination  of 
compliance  with  these  regulations. 
Records  must  be  retained,  where 
appropriate,  regarding  affirmative  action 
plans  and  evidence  that  qualification 
standards  have  been  validated.  State 
Apprenticeship  Councils  are  also 
obligated  to  keep  adequate  records 
pertaining  to  determination  of 
compliance  with  these  regulations.  All 
of  the  above  records  are  required  to  be 
maintained  for  five  years.  If  this 
information  %iras  not  required,  there 
would  be  no  documentation  that  the 
apprenticeship  programs  were  being 
operated  in  a  nondiscriminatory 
manner.  Many  ^prenticeship  programs 
an  4  yean  or  more  in  duration; 
theremre,  it  is  important  to  maintain  the 
records  for  at  least  5  years. 
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Section 


Total  reapond- 
6nts 


Frequenqr 


Total  re- 
sponses 


Average  time 
per  resporae 


Burden 


Summary  of  Burden  for  29  CFR  Part  29 


.  :-.'^         • '. 

94.041 

62.940 

1.906 

40 

30 

1-time  

94.041 

62,940 

3,600 

40 

30 

'A  hour 

'As  hour 

2  hours -. 

Via  hour  

2  hours 

23.510 

Sec  29  6      

1-time  

1-time  

1-time  

1-time  

5.245 

Sec  29  5     - 

3.812 

Sec  29  7    

3 

Sec.  29.12 — 

Sea  29.13 

■•  •••*•»••>•••••••■•■••■••>••••••■  ■ 

60 

ToW  .-. „.    — 



., 

160.651 



32,630 

Summary  of  Burden  for  30  CFR  Part  29 


Sec  30.3 

Sec  30.4 

Sec  30.5 

Sec.  30.6 

Sec.  30.8 

Sec.  30.8 

Sec.  30.11  

ETA  9039  

Sec  30.15 

Sec  30.19 

Total  

^Completed. 


1.024 

247 

3.662 

50 

36,848 

30 

36.848 

50 

30 

30 


1-time  

1-time  

1-iime/appiicanl 

1-time  

1-time  _. 

1 -time/program  . 

1-time  

1-time  

1-tinw  

varies 


1.024 

247 

3.662 

50 

35,848 

17,924 

35.848 

50 

n 


94.663 


1  hour  

^A  hour ... 

5  hours  ... 
1  minute  . 
5  minutes 
Hand-out 
'A  hour  ... 


512 
247 
1.1834 
250 
567 
1.484 


25 


4.956 


Comments  submitted  in  response  to 
this  notice  will  be  suminarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  14, 1997. 
Antkony  Swoope, 

Director.  Bureau  of  Apprenticeship  and 
Training. 
(FR  Doc  97-30360  Filed  11-18-97;  8:45  am] 

■■JJNG  COOC  46tO-3S-M 


NATIONAL  AERONAUTICS  AND 
SPACE  AOMMSTRATION 

pnolioa  (96-162)] 

Notic*  Of  PnMpect  Patant  Lic«n8« 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 


r:  NASA  hereby  gives  notice 
that  Mr.  Richard  Hular,  doing  business 
as  Fast  Track  Management  Consulting. 
of  San  Carlos.  CA  94070.  has  applied  for 
a  partially  excliisive  patent  license  to 
practice  the  invention  described  and 
claimed  in  NASA  Case  No.  ARC  14172- 
ICU.  entitled  "ROBOTICS  SYSTEM 
WITH  MULTIMODALITY 
INSTRUMENT  FOR  TISSUE 
IDENTIFICATION."  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administratioii.  Written  objectioiu  to 


the  prospective  grant  of  a  license  should 
be  sent  to  NASA  Ames  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  January  20,  1998. 

FOA  FUHTMER  MFOfMATION  CONTACT: 
Kenneth  L.  Waxsh.  Patent  Attorney, 
NASA  Ames  Research  Center,  Mail 
Code  202A-3,  Moffett  Field.  CA  94035. 
telephone  (650)  604-5104. 

Dated:  November  12. 1997. 
Edward  A.  FranUe,  . 
General  Couiuel. 

(FR  Doc.  97-30373  Filed  ll-:18-97;  8:45  am) 
BNAJNQCOOC  7S1«-ei-«l 


NATIONAL  ARCHIVES  AND  RECORDS- 
AOMNISTRATION 

Aganqf  Inlonnalion  Collactlon 
ActtvWea:  Submtoaion  for  0MB 
Revtoer,  Commont  Raquast 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 

ACTION:  Notice. 


NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collections 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 
on  or  before  December  19, 1997  to  be 
assured  of  consideration. 


;  Comments  shotild  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attn:  Ms.  Maya  Bernstein.  Desk 
Officer  for  NARA.  Washington,  DC 
20503. 

FOfI  RNVTHER  MFOfMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection(s)  and  supporting 
statement(s)  should  be  directed  to  Diana 
Bentley  at  telephone  number  301-713- 
6730  or  fax  number  301-713-6913. 
SUPPLaCNTARY  WTOflMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  notices  of  proposed 
collections  for  these  information 
collections  on  August  5  (62  FR  42144) 
and  September  3, 1997  (62  FR  46514 
and  46515).  There  were  no  comments 
received.  NARA  has  submitted  the 
described  information  collections  to 
OMB  for  approval. 

In  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
whethm  the  proposed  information 
collection(8)  is/are  necessary  for  the 
proper  performance  of  the  functions  of 
NARA;  (b)  the  accuracy  of  NARA's 
estimate(s)  of  the  burden(s)  of  the 
proposed  information  coUection(8);  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
coUected;  and  (d)  ways  to  minimire  the 
burden(s)  of  the  colIection(s)  of 
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information  on  respondents,  including 
the  use  of  informadon  technology.  In 
this  notice,  NARA  is  soliciting 
comments  concerning  the  following 
infotmation  collections: 

1.  Tittfe:  Customer  Comment  Form. 
OMB  number:  3095-0007. 
AgBncy  form  number  ti A  Vom 

14045. 

Tjme  cfnviaw:  Regular. 

Affected  public:  Individuals. 

Estinuttad  mimber  of  respondents: 
3,200. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion. 

Esthnated  total  annual  burden  hours: 
267  hours. 

Abstract:  The  information  collection 
is  a  customer  comment  form  made 
available  to  penons  who  use  NARA 
services  (» idsit  NARA  museums.  The 
form  is  voluntary  and  is  used  to  record 
comments,  complaints,  and  suggestions 
from  NARA  custonms.  NARA  uses  the 
information  to  cotrect  problems  and 
improve  service. 

2.  Title:  National  Historical 
Publications  and  Records  Commission 
(NHPRC)  Subvention  Oant  Guidelines 
and  Application. 

QMB  number:  309S-O021. 

Agency  form  ntimber.  N/A. 

Type  of  renew:  Regular. 

Affected  pubMc:  Universities  and  non- 
profit pieaaaa. 

Estintated  miadim-i^  respondents:  18. 

Estimated  tune  per  response:  3.75 
hours. 

Frequmtcy  <rf  response:  On  occasion. 
On  the  average,  noni»ofit  presses 
submit  two  subvention  grant 
applications  per  year. 

Estimated  total  annuo/,  burden  hours: 
135  hours. 

Abstract:  The  infonnation  collection 
is  prescribed  by  36  CFR  1206.  The 
qipUcation  is  submitted  l^  university 
and  otiier  non-jMofit  presses  applying  to 
the  NHPRC  grant  program.far 
subvention  of  part  of  the-cosls  of    . 
manufacturing  and  distribotii^  vohuoas 
publiahed  by  NHPRC-aupported 
editorial  im^lects. 

3.  TVCfo:  NHPRC  Annua!  Sales  Retort 
for  Subvention  Grants. 

(MB  number:  3095-0022. 

Agency^tm  number:  None. 

rrae  qfiwieir:  Regular. 

Affected  public:  Non-^profltprssses 
that  have  reorived  an  NHPRC 
subvention  gtanL 

EsfiuHitouiiamber  of  respondents:^^. 

Estimated  time  per  response:  1  hour. 

Frequency  of  response:  Okie  time  cmly. 
On  the  average,  nonprofit  prose  si  have 
two  on^iag  subvention  grants  and 
therefore  would  nbmit  two  aalea 
reports  par  yaait 


Estimated  total  annual  burden  hours: 
36  hours. 

Abstract:  The  information  collectfon 
is  prescribed  by  36  CFR  1206.  The  sales 
information  provided  by  non-profit 
presses  is  used  by  NHPRC  to  gauge 
interest  among  scholars  and  the  general 
public  in  doctunentary  editions 
supported  by  NHPRC  grants. 

Dated:  November  10. 1997. 


Assistant  Aichhnst  for  Human  Hasouroet  and 
Infonnation  Services. 

[FR  Doc.  97-30282  Filed  11-18-97: 8:45  am] 

saLStQ  oooe  7sis-ei-^ 


NATIONAL  CREDfTUMOH 
ADMINISTRATION 

InfonMUon  CoHaetlon»  Under  Rawlaw 

OATB:  November  19;  1997. 

The  National  Credit  Union 
Administration  (NCUA)  intends  to 
submit  the  foUovring  new  public 
information  collection  requests  to  the 
0£Bce  of  Management  and  Budget 
(OMB)  for  review  and  cleerance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13. 44  U.S.C.  Chapter  35). 
These  infiemiation  collections  are 
puUished  to  obtain  comments  from  the 
public.  Public  comments  ere  encouraged 
and  will  be  accepted  for  60  days  from 
the  date  listed  et  the  top  of  this  pege  in 
tikeFedaval«agialer. 

Copies  of  the  informaticm  collection 
requests,  with  applic^Ie  supporting    -> 
docimientation,  may  be  obt^ned  by 
calling  the  NCUA  Qearance  Officer, 
Betty  May,  (703-518-6414).  Comments 
and/or  sug^sticms  regarding  the 
information  collection  requests  should 
be  directed  to  Mrs.  May  at  the  National 
Credit  Union  Administration.  1775 
Duke  Street.  Alexandria,  ^i^^nia 
22314-3428;  Fax  Na  703-518-6433;  e- 
mail  addrees;  beUyuiSiicua.gov  within 
60  days  from  the  date  of  this  puUication 
in  the" 


FtalkMal  Qadit  Udea  AdariaMiatiea 

OMB  Munber  New. 

Form  AAimber  NOne. 

Type  ofBeifiewt  New  collection. 

True:  Year  2000  Quartet  Credit 
Union  Report. 

DeecripOtm:  To  obtain  information  to 
track  credit  unions'  progress ioward 
"Year  2000"  compUanoe  in  ordor  to 
ensuie  the  safaty  and  soundness  of 
individual  credit  unions  and  the 
industry  and  to  provide  spedficaUy 
required  monitcning  rqtoxts  to  re^ond 
to  ongoing  congnasional  and  other 
inmiiries. 

ifsspoadenl*:  Federal  and  State  Qedit 
Unions. 


Estimated  No.  of  Respondents^ 
Recordkeepers:  11,335. 

Estimated  Burden  Hours  Per 
Response:  3.5. 

Frequency  of  Response:  Quarteriy. 
Estimated  Total  Annual  Burden 
Hours:  39.673. 
Estimated  Total  Annual  Cost:  N/A. 
OMB  Number  New. 
Fonn  Munben  None. 
Type  of  Review:  New. 

rrt/e;  Survey— Sampled  Credit 
Unions. 

Deaaiption:  National  Credit  Union 
.  Administration  is  considering  policy 
changes  that  may  allow  more  than  one 
credit  union  to  serve  the  same  group  of 
potential  members.  As  part  of  the 
considmatimi.  NCUA  is  concerned  with, 
the  potential  impact  of  those  changes  on 
credit  unions.  The  proposed  survey  will 
gather  information  to  be  used  in  the 
policy  writing^process. 

Respondents:  Federal  and  State  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1,137. 

Estimated  Burden  Hours  Per 
Response:  .5; 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burdmi 
Hoars:  1.137. 

Estimated  Total  Aimual  CostiWA. 

OMB  Number  New. 

Fonn  Nuntber  None. 

Type  o/Beriew:  New. 

"nth:  Survey— Selected  Overlapped 
Credit  Unions. 

Description:  National  Credit  Union 
Administration  is. considering  policy 
changes  that  may  allow  more  than  one 
credit  unton  to  serve  the  same  group  of 
potential  members.  As  pert  of  the 
consideration,  NCUA  is  concnned  with 
the  potential  flnaimial  impact  The 
proposed  survey  will  gather  information 
front  credit  unions  with  ectaal  - 
experience  in  thisarea. 

Respondents:  Federal  and  State  Credk 
Unions. 

Estimated  No.  of  Respondents/ 
Recordksepmv:  200. 

Estimated  Burden  Hours  Per 
Resporue:  .5. 

Frequency  of  Response:  On  occasion. 

JEst^nofed  rota/ AnnuaZBunfan 
Hours:  100. 

Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Crwiit  Union 
Adminiatwtioa  Board  on  Novmbar  10, 1997.  - 


SecrslaiyoftheBotmL 

[FR  Doc.  87-30325  nkd  ll-lS-e7: 8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  In  Chamistry; 
Notlca  of  Masting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  I^  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Chemistry  (#1191]. 

Date  and  Time:  December  11-12, 1997. 

Place:  Rooms.  360,  and  370.  N^.  4201 
Wilson  Boulevard,  Arlington.  VA  2223a 

Type  of  Sleeting:  Closed. 

Contact  Person:  Dr.  George  Rubottom. 
Program  Director,  Organic  and 
Macromolflcular  Chemistry,  Chemistry 
Division.  Room  1055,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
18S1. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
for  Sites  for  Research  Experiences  for 
Undergraduates  in  Chemistry  as  part  of  the 
selection  process  for  awards. 

Aeoson  fiyr  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concaming  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  November  14. 1997. 
M.  Kefcacca  Wiakiar. 
Committee  Management  Officer. 
|FR  Doc.  97-30365  Filed  ll-l»-«r.  8:45  amj 


NATIONAL  SCIENCE  FOUNDATION 

Spsdal  Erophails  Panel  in  Design, 
Manufcttira.  and  Industrial 
Innovation;  Notkse  of  Meeting 

La  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
ManufiactuiB,  and  Industrial  Innovation — 
(1194). 

Date  and  Time:  December  8.  9.  and  10. 
1997. 8:00  a.m.-5:30  p.m. 

Place:  Rooms  330,  340.  365,  390.  530,  580, 
630,  680,  and  920,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr  Delcie  Durham, 
Program  Director.  Materials  Processing  and 
Manufacturing  Program,  Dr.  Gaoige 
Hazelhgg,  Program  Director,  Design  and 
Integration  Program,  Dr.  Ming  Leu.  Program 
Director,  ManufKturing  Machines  and 


Equipment  Program,  Dr.  Lawrence  Seifiord. 
Program  Director,  Operations  Research  and 
Production  Systems.  (703)  306-1330. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230. 

Purpoae  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
sulnnitted  to  the  NSF  for  financial  support 

Agenda:  To  raviaw  and  evaluate 
Unsolicited  propoaals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data  such  as  salaries, 
and  pwT""^!  information  conoermng 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act 

Datad:  November  14, 1997. 
M.  labacca  WinUar, 
Committee  Management  Officer. 
|FR  Doa  97-30364  Filed  ll-l»-fl7:  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 


Geoedences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisoiy  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geoaciences  (1756). 

Oate  and  Time:  December  19. 1997;  8:30 
a.m.-5KX)  p.m. 

Place:  Room  #770, 4201  Wilson  Blvd.. 
Arlington,  VA 

Type  of  Meeting:  Cloaad. 

Contact  Person:  Dr.  Michael  Mayhew, 
Program  Director,  Education  and  Human 
Resources  Program,  Division  of  Earth 
Sciences.  Room  785,  National  Sdeoce 
Foundatioa.  4201  Wilson  Blvd.,  Ariington. 
VA  22230.  Telephone:  (703)  306-1557. 

Purpose  of  Meeting:  To  provide  advice  and 
racxinunendations  concerning  propoaals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  REU-Sitea 
Panel  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  propoaals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infbrmatioo;  finanriiil  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  wiUi  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S52(cK  (4)  and  (6)  of  the  Govemmant 
in  the  Sunshine  Act 

Datad:  November  14. 1997. 
M.  Babecca  WfaiUar, 
Committee  Management  Officer. 
[FR  Doc.  97-30362  Filed  11-18-97;  8:45  am) 


NATIONAL  SCIENCE  FOUNDATION 

Spedai  Emphasis  Panelln 
Mathematical  Sdencea;  Notice  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Coaunittee  Code:  Special 
Emphasis  in  Mathematical  Sdencea  (1204). 

Date  and  Time:  December  4-6. 1997;  8:30 
aon.  until  5:00  p.m. 

Place:  Room  1020.  National  Science 
Foundation,  4201  Wilson  Boulevaid. 
Arlington.  VA  22230. 

Type  of  Meeting:  Cloaad. 

Contact  Person:  Mr.  Lloyd  Douglas. 
Program  Diractor.  National  Science 
Foundation.  4201  Wilaon  Boulevard. 
Arlington.  VA  2223a  Telephone:  (703)  306- 
1874. 

Porpoee  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  fior  financial  support. 

Agertda:  To  review  and  evaluate  fMoposals 
concerning  REU  Sites  as  part  of  the  aelection 
proceaa  forawarda. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
t^yhn"-*'  information;  financial  data,  such  as 
salariaa  and  personal  informaiton  concerning 
individuals  associated  with  die  proposals. 
Tbaaa  matters  are  exempt  under  5  U^.C 
552b(c)  (4)  and  (6)  of  the  Govatnnient  in  the 
Simshina  Act 

Dated:  November  14, 1997. 
M.BakaocaWinlcler. 
Coaunittee  Management  Ofpcer. 
(FR  Doc.  97-30361  Filed  11-18-07;  8:45  am) 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Mathematical  Sdencea;  Notice  of 


In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Mune  and  Committee  Code:  Special 
Emphasis  in  Mathematical  Sciences  (1204). 

Date  and  Time:  December  15-17, 1997; 
8:30  a.m.  until  5:00  p.m. 

Phce:  Rooms  310. 320  ft  330,  National 
Scienoe  Foundation,  4201  Wilson  Boulevard. 
Arlh^on,  VA  22230. 

Type  of  Meeting:  Cloaad. 

CcMitoct  Penon:  Drs.  Keith  N.  Crank.  Jaaoes 
Gentle.  Jamas  Davenport,  and  Javier  Ri^o 
Program  Diiactors,  National  Sdanoa 
Foundation.  4201  WTilaon  Boulevard. 
Arlington.  VA  22230.  Telepiiona:  (703)  306- 
1870. 
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Purpose  of  Meeting:  To  provide  advice  to 
Program  Officers  concerning  propoaals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  proposals 
for  the  Statistics  and  Probability  Program  as 
part  of  the  selection  process  for  awards. 

Aaoaon  /or  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salariaa  and  personal  information  concerning 
individuals  associated  aaaodated  with  the 
proposals.  These  matters  are  exnnpt  imder  5 
U.S.C  552(c)  (4)  and  (6)  of  the  Govenunent 
in  the  Sunahine  Act 

Dated:  November  14, 1997. 
M.  Rebecca  Winldar. 
GunjnittBe  Management  Ofpcer. 
(FR  Doc  97-30363  Filed  11-18-97;  8:45  am) 


NUCLEAR  REGULATORY 


Inc.  and 


Entergy  GuN 


C^iun 
lnc;Rhfer 
Bend  Station,  Untt  No.  1. 

Environmental  Aeeeeemi 
reiuaiy  oviwo  wynnicani 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  order 
apixoving.  under  10  CFR  50.80,  the 
traiosfer  of  Facility  Operating  License 
No.  NPF-47,  to  the  extant  now  held  by 
Cajun  Electric  Power  Cocqwrative.  Inc. 
(Cafun).  to  Enteigy  Gulf  States,  Inc. 
(EGSL  the  licensee)  with  respect  to  the 
River  Bend  Station,  Unit  No.  1 CRBS). 
located  in  West  Feliciana  Parish. 
Louisiana,  and  issuance  of  a  conforming 
amendment  under  10  CFR  50.90. 

Environsnnital  Aaeeaament 

Itientification  of  the  Proposed  Action 

The  proposed  actioa.;;iiroidd  consait. 
by  the  isstianoe  of  an  order,  to  the 
transfiBr  of  the  30%  minority  ownership 
interest  in  the  facilities  for  RBS  from 
Caiiin  to  ECSI  and  approve  the  issuance 
of  a  conforming  amendment  to  the 
license. 

The  proposed  action  is  in  accordance 
with  the  application,  endorsed  and 
consented  to  by  EGSI.  dated  Octf>ber  15, 
1997,  filed  by  Ralph  R.  Mabey,  Trustee 
fbrC^un. 

77ie  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
obtain  the  necessary  consent  to  the 
tzansfinr  of  the  license,  to  the  extent  now 
held  by  Cajun.  and  approval  of  the 
amendment  discussed  above.  Cajun  is  a 
minority  owner  of  RBS  with  an 
ownership  share  of  30%.  In  1994,  after 


a  two-year  rate  investigation,  the 
Louisiana  Public  Service  Commission 
disallowed  from  rate  recovery  Cajim's 
$1.8  billion  investment  in  River  Bend. 
This  action  precipitated  Cajim's 
decision  on  December  21, 1994,  to  file 
a  voluntary  petition  with  the  United 
States  BanlETuptcy  Court  for  the  Middle 
District  of  Louisiana  (the  "Bankruptcy 
Court")  for  protection  under  Chapter  11 
of  the  Bankruptcy  Code.  Cajim  had 
borrowed  the  majority  of  tlus  $1.8  billion 
to  invest  in  RBS  from  the  Rural  Utilities 
Service  ("RUS")  of  the  United  States 
Department  of  Agriculture.  On  August 
26, 1996,  the  Bankruptcy  Court 
approved  the  terms  oif  a  settlement 
agreement  between  C^un,  EGSI,  and  the 
RUS  which  allows  the  Trustee  to  seek 
authority  to  transfar  Cajun's  30% 
imdivided  ownership  interest  in  RBS. 
The  application  dated  October  15, 1997, 
seeks  consent  to  transfer  Cajun's  30% 
intmest  to  EGSI  and  an  amendment  to 
the  license  to  reflect  that  tiansfiBr. 

Environxnenfoi  ImpacU  of  the  Proposed 
Action* 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  will  be  no  changes 
to  the  facility  or  its  operation  as  a  result 
of  the  {Kopoeed  action.  Accordingly,  the 
NRC  staCF  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

^th  regard  to  potential 
nonradiological  impacts,  die  proposed 
action  will  not  affect  nonradiological 
plant  eCQuents  and  will  have  no  other 
environmental  impact  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  assodatod  with 
the  proposed  action. 

Ahematives  fb  the  Proposed  Action 

Since  the  Commission  has  concluded 
then  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  %irith  equal  of 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considwed 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Altemtitive  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considwed  in  the  Final  Environmental 
Statement  for  the  River  Bend  Station, 
Unit  No.  1. 


Agencies  and  Persons  Consuhed 

In  accordance  with  its  stated  policy, 
on  Noven^jer  13, 1997,  the  staff 
consulted  with  the  Louisiana  State 
official,  Mr..William  SpeU  of  die 
Department  of  Environmental  C^tality, 
Radiation  Protection  Division,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 

Ftading  Of  No  Sigaificaat  Impact 

Based  upon  the  environmental 
assessm«it,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the^ 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  proposed  action. 

For  further  details  widi  respect  to  the 
propoeed  action,  see  the  application 
dated  October  15. 1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washii^ton,  DC,  and  at  the  local 
public  document  room  located  at  the 
Government  Documents  Di^Mrtment, 
Louisiana  State  University,  Baton 
Rouge,  LA  70803. 

Dated  at  Rockvilla,  Maiylaad,  this  ISth  day 
of  November  1997. 

For  the  Nudaar  Ragulatoiy  Commission. 
JaaMS  W.  Cttfltara. 

Acting  Director,  Project  Diiectorate  IV-l. 
Division  of  Reactor  Projects  lU/IV.  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc  97-30331  Filed  11-18-97;  8:4S  am) 


NUCLEAR  REGULATORY 


Aeeurance  of  Equipment  Operaliinty 
and  Containment  bileyiily  During 
Deelon  Daele  Accldenl  CondWone: 


AQGNCY:  Nuclear  R^idatory 

Commission. 

ACTION:  Notice  of  Issuance. 


V.  The  Nuclear  Regulatory 
Commission  (NRC)  has  isnied  Generic 
Letter  (GL)  96-06,  Supplnnent  1  to 
'  inform  all  holders  of  operating  licenses 
for  nuclear  power  reactots,  except  those 
who  have  permanentiy  ceased 
operations  and  have  certified  that  fuel 
has  been  permanentiy  rraaoved  from  the 
reactor  vessel,  about  ongoing  efforts  anc 
new  developments  associated  with  GL 
96-06,  and  to  provide  additional 
guidance  that  addressees  may  find 
useful  in  planning  and  scheduling 
future  actions  associated  with  GL  96-06. 
This  generic  letter  is  for  information 
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only;  no  specific  action  or  written 
response  is  required.  Conformance  with 
the  guidance  provided  in  the  generic 
letter  is  voluntary. 

The  generic  letter  is  available  in  the 
NRC  Public  Dociunent  Room  under 
accession  number  9711030091. 

DATES:  The  generic  tetter  was  issued  on 
November  13. 1997. 

AOOf^ESSCES:  Not  applicabla. 

FOR  FUfmCR  MFOINMTION  CONTACT.  Beth 
A.  Wetzel  at  (301)  415-1355. 

SUPPtagWTAIWf  INTOnHATIOM; 
Addressees  of  GL  96-06  have 
eoiperienced  difficulty  in  determining 
and  implementing  corrective  actions  for 
resolving  the  issues  identified  in  the 
generic  letter.  Additionally,  questions 
have  been  raised  regarding  (1)  the  risk 
implications  of  inatiilling  relief  valves  to 
deal  with  the  thermal 
overpressurization  issue;  (2)  the  use  of 
the  ASME  Codev  Section  m,  Appendix 
F,  criteria  for  permanent  resolution  of 
the  thermal  overpressurization  issue; 
and  (3)  the  NRC  stafPs  closure  of 
Generic  Safsty  issue  150, 
"Overpressurizatioi)  of  Containment 
Penetrations."  Given  thes» 
considerations,  risk  insights,  and 
industry  initiatives  that  are  being 
considraed  or  that  may  be  proposed, 
addressees  may  require  additional  time 
to  hilly  evaluate  and  resolve  the  GL  96- 
06  issues.  Therefore .  addressees  who 
find  it  necessary  to  revise  their 
corrective  actions  or  schedular 
commitments  for  resolving  GL  96-06 
issues  may  submit  a  revised  response  to 
the  generic  letter.  Nevertheless,  specific 
corrective  actions  that  have  been 
defined  and  ara  clearly  needed  should 
not  be  delayed  without  suitable 
justification. 

Dated  at  RockviDa.  Maryland,,  this  13th  day 
of  Novembar  1M7. 

For  the  Nuclaw  Reguiatcsy  Own  mission. 
Darid  B.  MaMtotn. 

Acting  Director.  Diviakm  of  Reactor  Piognun 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-30332  Filed  ll-18-«7: 8.-45  ami 


NUCLEAR  REQUtATORY 


Sunshine  ActHs  sting 

DATE:  Weeks  of  November  17.  24. 
December  1  and  8, 1997. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville. 
Maryland. 

VTATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONSIDERCO: 
Week  of  November  1 7 
Friday,  November  21 

1 1 :30  a.m.    Affirmation  Session  (Public 
Meeting) 

A.  Final  Rule— Deliberate  Misconduct 
by  Unlicensed  Persons  (Tentative) 

B.  Louisiana  Energy  Services — 
Financial  Qualifications  Aspects  of 
Petitions  for  Review  of  LBP-g6-25 
(Contact:  Ken  Hart,  301-415-1659) 

^N9ek  of  November  24— Tentative 

There  are  no  meetiogs  the  wreek  of 
November  24. 

Week  of  December  1— Tentative 

There  are  no  meetings  the  week  of 
December  1. 

Week  (^December  8 — Tsntotfve 

Thursday.  December  11 

2:00  p.m.    Briefing  on  Investigative 
Matters  (Closed— Ex.  5  ft  7)  ' 

3:00  pjn.    Affirmation  Session  (Public 
meeting)  (if  needed) 

Friday,  December  12 

9:00  a.m.    Meeting  with  Northeast 
Nuclear  on  Millstone  (Public 
meeting)  (Contact  Bill  Travers, 
301-415-1200) 

Note:  The  schedule  Cor  commiMion. 
maatinga  ta  sub|aot  to  change  on  shoit  notice. 
To  verify  the  status  of  meetings  call 
(recording)— (301)  415-12B2.  Contact  peraon 
for  man  infianaation:  Bill  HiU  (301)  41»- 
1661.  ^ 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at  http://nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  rsceive  it,  or  would  like 
to  be  added-  to  it.  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington.  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnrcgov  or 
dkw^nrcgov. 

Dated:  November  14. 1M7. 
Mnmmm  M.  HilL  |r.. 
SBCYTraddng  Officer.  Office  of  the 
SeaeUuy. 
(FR  Doc  97-30527  Filed  11-17-97;  12:32  pm) 


NUCLEAR  REGULATORY 


Applications  .and  AmoMfaiMiUrte 
FedUtyOparaliBgLiosnsesIavohpiiv  . 
No  Significant  Hasards  Consideratioiis 

LBackgrooad 

Punuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Conunission  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  die 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  efEsctive  any 
amendment  to  an  opwating  license 
upon  a  determination  by  t£» 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  bivreekly  notice  includes  all 
notices  of  amendments  issued,  ox 
proposed  to  be  issued  from  October  27. 
1997,  through  November  6, 1997.  The 
last  biweekly  notice  was  published  on 
November  5. 1997  (62  FR  59912). 

or 


ToFadlilyOpvaling 
No  Significant. 


AndOppoftnnityForAIisaring    " 

The  Commission  has  made  a 
proposed  determination  that  the 
foUovring  amendmmt  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  t^t  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  ssignificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  m 
difiisrent  kind  of  accident  from  any 
accident  previousl]^  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  detennination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  puMic 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wiU  be 
considered  in  making  any  final 
determinatioa. 

Normally,  the  Commission  wilLnot 
iacoe  the  amendment  until  the 
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expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdowrn  of  the  facility,  the 
Commission  may  issue  iha  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  detennination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Roister  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  niunber  of  this  Federal  Regisler 
noti^.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  £)C.  The  filing 
of  requests  for  a  h««»j^ng  and  petitions 
for  leave  to  intervene  is  disciissed 
below. 

By  December  19, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  pmson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

J>roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  diould 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
docimient  room  for  the  particular 
fecility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tbe  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 


Atomic  Safsty  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  l^  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  \he  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  wmAnd  the 
petition  writhout  requesting  lesve  jof  the 
Board  up  to  15  days  prior  to  the  firat 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  atx>ve. 

Not  later  than  15  dajrs  prior  to  the  firat 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  refsrances  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  sMrare  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Contentions  shall  be  limited  to 
matten  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fells  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  beccnne 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  16ave  to 
intervene,  and  have  the  opi>ortunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  incluchng  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  afta  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  ott 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington  E)C,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
fiscton  specified  in  10  CFR 
2.714(a)(l)(lHv)  and  2.714(d). 

For  further  details  with  respect  to  diis 
action,  see  the  application  for 
amendment  which  is  svailabfe  for 
public  inspection  st  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
fecility  involved. 
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BahiMora  Gas  and  Electric  Company, 
Docket  No*.  50-317  and  50-318.  Caivsrt 
Oifis  Nuclear  Power  Plant.  Unit  Nos.  1 
sad  2,  Cahrert  County.  Maryland 

Date  of  amendments  request:  October 
22. 1997 

Description  of  amendments  request: 
The  proposed  amendment  incorporates 
both  steady  state  and  transient  degraded 
voltage  setpoints  into  Technical 
Specifications,  as  opposed  to  the  current 
single  degraded  voltage  setpoint  The 
proposed  changes  ensure  adequate 
tonninal  voltage  to  all  safety- related 
equipment  during  steady  state  and 
tianaient  voltage  conditions. 
Additionally,  the  4  kV  voltage  range 
required  during  testing  of  the  emergency 
diesel  generators  (EDCs)  will  be 
decreased  to  ensure  the  new  steady  state 
degraded  voltage  relays  are  not  actuated 
during  testing  and  to  ensure  the  4  kV 
motors  are  operated  within  their  voltage 
sating. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucmsee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involv«  a  significant  incraaae 
in  the  probabiliry  or  conaequencas  of  an 
accident  previously  evaluated. 

The  proposed  changes  reviae  the  cuirant 
degraded  voltage  setpoint  and  adds  an 
additional  steady  state  undervoltage 
requirement  to  Unit  1  and  2  Tachnicai 
Speci6catioiis.  The  currant  degraded  voltage 
relay*  will  be  rafened  to  as 

^transient  degraded  voltage  relays."  The 
new  settings  allow  for  calibration  tolerancea. 
potential  transfoimer  correction  bctors,  test 
equipment  uncertainties,  and  relay  drift.  The 
nominal  settings  account  for  the  above 
bctors,  plus  additional  margin  to  the 
analytical  limit.  The  acceptable  voltage  range 
during  EDO  surveillance  testing  is  also  being 
decreased.  The  setpoint  and  time  delay 
•aaociated  with  the  4  kV  bus  loss  of  voltage 
relays  is  unaffected  by  this  amendment 
request 

The  accident  analyses  credit  the  loeding  of 
the  EDCs  baaed  on  loss  of  offsite  power.  The 
4  kV  emergency  Inis  loss  of  voltage  and 
degraded  voltage  relays  initiate  starting  and 
^''■^'"g  of  the  emergency  diesel  generators 
(EDGs)  when  the  prefieniMl  power  source 
voltage  is  lost  or  drops  below  a 
predetermined  value.  The  relays  alao  initiate 
disconnection  of  the  preferred  p>ower  source 
from  the  4  kV  emergency  busses.  These 
actions  ensure  adequate  terminal  voltage  to 
all  safety-related  electrical  equipment 
required  to  support  accident  mitigation.  The 
required  voltage  necessary  to  ensure  safety- 
related  motors  are  capable  of  starting  is  75 
percent  of  nominal  rated  equipment  voltage. 
The  required  voltage  necessary  to  ensure 
these  motors  continue  running  for  extended 
periods  is  90  percent  of  nominal  rated 
equipment  voltage. 


The  degraded  (transient)  voltage  setpoint  is 
being  changed  from  3628  (plus  or  minus]  25 
VolU  to  3710  (plus  or  minus)  80  Volts.  Based 
on  the  most  recent  calculations,  a  minimum 
voltage  of  3630  Volts  is  required  to  ensure  at 
least  75  percent  of  the  nominal  voltage  is 
available  to  No.  13  Charging  Pump,  which  is 
the  most  limiting  electrical  load. 

The  new  steady  state  degraded  voltage 
relay  setpoint  mil  be  established  at  3800 
[plus  or  minus!  80  Volts.  The  setpoint 
ensures  that  there  is  at  least  90  percent  of 
nominal  voltage  available  to  No.  13  Charging 
Pump.  The  time  delay  associated  with  this 
actuation  is  101  (plus  or  minus)  3.5  seconds. 
The  time  delay  p.-ovides  adequate  time  for 
the  voltage  regulator  to  recover  bus  voltage 
follo«*ing  a  voltage  swing  on  the  500  kV 
system  and  time  for  the  EDC  voltage 
regulator  to  stabilize.  The  steady  state 
degraded  voltage  relays  will  be  tested  in  the 
same  manner,  and  at  the  same  frequency,  as 
the  loss  of  voltage  and  tianaient  degraded 
voltage  relays. 

The  required  voltage  range  during  EDO 
surveillanca  testing  is  being  revised  from 
4160  (plus  or  minus)  420  VolU  to  4160  -f  240. 
•1(X)  Vohs.  The  surveillance  requirement 
verifies  that  the  EDO  voltage  regulator  is 
mritintitining  an  acceptable  voltage.  The 

new  value  ensiues  the  4  kV  motors  are 
operated  within  their  rated  voltage  and 
prevents  actuation  of  the  steedy  state 
degraded  voltage  relay  during  surveillance 
testing. 

The  degraded  voltage  relays  are  not 
initiators  in  any  previously  evaluated 
accidents.  Additionally,  decreasing  the 
acceptable  voltage  range  during  EDC  tasting 
does  not  affect  the  initiation  of  any 
previously  analyzed  accidents.  Therefore,  the 
proposed  changes  do  not  involve  an  Increase 
in  the  probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Would  not  create  the  possibiUty  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  license  amendment  request  revises  the 
current  degraded  voltage  setpoint  and  adds 
an  additional  steady  state  degraded  voltage 
requirement  Additionally,  the  scceptable 
voltage  range  during  EDC  surveillance  testing 
is  being  decreased.  The  proposed  changes 
ensure  adequate  starting  and  running 
terminal  voltage  to  all  safety-related  electrical 
equipment  during  steady  state  and  transient 
degraded  voltage  conditions.  The  addition  of 
the  steady  state  degraded  voltage  relays 
provide  an  extra  scheme  of  protection  against 
sustained  degraded  voltage  conditions.  The 
fecUity  currenUy  relies  upon  degraded 
voltage  relays  to  start  and  load  the  EDCs  and 
to  disconnect  the  preferred  power  source 
from  the  4  kV  emergency  busses.  Therefore, 
revising  the  relay  setpoint  adding  additional 
steady  state  degraded  voltage  protection,  and 
decreasing  the  acceptable  voltage  range 
during  EDC  testing  does  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  safety  function  of  the  degraded  voltage 
relays  is  to  ensure  that  the  preferred  power 
source  is  diaasnnected  from  the  4  kV 


emergency  busses  during  loss  of  vottags  or 
d^TKled  vohage  conditions.  The  relays  alao 
ensure  the  EDGs  are  started  and  loaded. 
Ultimately,  these  actions  ensure  the  minimal 
terminal  voltage  necessary  to  start  and  run  all 
safety-relatad  electrical  e^pmant  is 
maintained.  The  proposed  changes  raviaa  the 
current  degraded  vohage  setpoint  and  adds 
an  additional  steady  state  undervoltage 
requirement  Additionally,  the  aooeptabia 
voltage  range  during  EDG  surveillanoe  tasting 
is  being  decreased  to  ensure  actuation  of  the 
steady  state  degraded  voltage  relays  does  not 
occur  during 

EDG  testing,  and  to  ensure  the  4  kV  moton 
are  operated  vrithin  their  rated  voltage  range. 

Because  the  proposed  changes  ultimatrty 
ensure  adequate  termiaal  voltage  to  all 
safety-relatad  electrical  equipment  during 
transient  and  steady  state  undervoltage 
conditions,  the  safsty  function  of  the 
degraded  voltage  relays,  as  well  as  the  margin 
of  safety  afibrded  by  these  relays  is 
unchanged. 

Therefore,  the  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards        , 
consideration. 

L4XX1I  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678 

Attorney  for  licensee:  Jay  E.  Silbeit. 
Esquire.  Shaw.  Ptttman.  Potts  and 
Trowbridge.  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  S.  Singh  Bafwa, 
Director 

CaroUoa  Power  ft  Light  Coaspaaj, 
Docket  No.  50-281,  H.  B.  Sohiiiaoa 
Steam  Electric  Plant.  Unit  No.  2. 
Darlington  County,  Sooth  Carolina 

Date  of  amendment  request:  October 
2,  1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
address  an  tureviewed  safety  question 
associated  with  the  analysis  of  a  fiiel 
K«Tn<Hng  accident  in  the  Fuel  Storage 
Building  as  described  in  Section  15.7.4, 
"Design  Basis  Fuel  Handling 
Accidents."  of  the  H.B.  Robinson  Steam 
Electric  Plant  (HBR)  Updated  Final 
Safisty  Analysis  Report  (UFSAR). 
Carolina  Power  &  Light  Company  (the 
licensee)  determined  that  an  assumption 
used  in  the  accident  analysis  for  depth 
of  water  above  the  top  of  irradiated  fuel 
in  the  spent  fiiel  pit  was  non- 
conservative.  The  accident  analysis 
assimied  a  depth  of  23  fiset  instead  of 
the  correct  value  of  21  feet  The  licensee 
has  submitted  a  revised  accident 
analysis  using  the  correct  assumption 
and  has  proposed  that  the  UFSAR  be 


"^ 
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chsnged  to  incorporate  ^e  results  of  the 
revised  analysis. 

Basis  for  proposed  no  significant 
hazards  detennination:  As  reqtdred  by 
10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  piesoited  below: 

1.  Does  the  chaiua  involve  a  sigoificant 
incBMse  in  the  prwai^ty  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changs  to  the  UFSAR  is  to 
change  assumptions  aasociated  with  the 
evaluation  of  a  hial  ti»i»Hltin  accident  in  the 
Puri  Storage  Building.  The  change  in 
aasumptiens  is  to  reduce  the 
demntamination  fector  associated  mth  the' 
removal  of  elemental  iodine  from  the  spent 
fiiel  pool  water.  Because  iba  deoontsminstion 
fector  for  elemental' iodine  is  reduced,  the 
consequences  of  ■  frial  tMiuiltfig  accident  in 
the  Fuel  Stores  Building  is  (sic)  bicraased. 
However,  because  the  radidlogical 
consequences  remain  well  within  the 
exposure  guideline  values  of  10  CFR  100. 
pangr^ih  11  (Le.,  25%  or  less  of  the  values), 
the  increase  in  consequences  is  not 
significant  The  rhsngn  in  assumptions  for 
the  fuel  handling  accident  in  die  Fuel  Stoc^e 
Buflding  do  (sic)  not  aSact  oparatioa. 
maintenance,  or  design  of  equipment 
associatad  with  the  KMMlUng  of  frwl  in  the 
Fuel  Storage  Building,  tfaarafon.  the 
probability  of  a  iuel  hamlling  accident  as 
previously  evaluated  is  not  chained. 

2.  Does  the  change  craate  the  poasibitity  of 
a  new  or  diflsnnt  kind  of  acddant  from  any 
ancideat  previously  evaluated? 

The  proposed  change  does  not  involve  any 
physical  attention  of  plant  ssrstams. 
structures  or  oompcMients.  rhangns  in 
peremetare  governing  normal  plant 
operation,  or  methou  of  opetation.  The 
propoeed  change  does  not  iimoduce  a  new 
raode-of  epacation  or  rKangn^  in  ths  OMthod 
of  normal  plant  operation.  Therefore,  the 
possibility  of  a  new  or  diCfarant  kind  of 
accident  from  anyaccident  psavioualy 
evaluated  is  not  created! 

3.  Does  this  change  involve  a  sipiificant 
reduction  in  a  margin  of  safety? 

The  propoeed  change  to  the  UFSAR  to 
change  the  assumptions  eseociaysd  with  a 
fuel  handling  accident  in  the  Fuel  Ston^ 
Building  is  to  change  the  assumption  for  the 
' decontamination  foctor  for  elemental  iodine 
to  a  smaller  value.  Ths  new  assumption  for 
elemental  iodine  decontamination  fector 
prsssrvas  the  appRndmata  fector  of  24 
marghi  between  experimental  data  for 
elemsntal  iodine  deamtamination  factor  and 
the  assumed  value  provided  in  NRC  Safely 
Guide  25.  Therefore,  the  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and^  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  TherefiDre.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Documeta  Room 
/ooatidn.-  HattsviUe  Memorial  Library. 


147  West  College  Avenue,  Hartsville. 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  ft 
Light  Company,  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602 

NRC  Prtyect  Director:  James  E. 
LyonsCommonwealth  Edison  Company. 
Docket  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Units  2  and  3, 
Gnmdy  Coimty.  Illinois  Docket  Nos.  50- 
254  and  50-265,  Quad  Qties  Nuclear 
Power  Station,  Units  1  and  2,  Rock 
Island  Coimty,  Illinois  Date  of 
application  for  amendment  request 
S^ember  30, 1997 

Description  of  amendment  request: 
This  request  changes  the  Technical 
Specific:ations  (TS)  by  adding  a  new 
Section  3/4.12.C.  "Inservice  Leak  and 
Hydrostatic  Testing  Operation,"  to 
allow  certain  reactor  coolant  pressure 
tests  to  be  performed  in  MOIK  4  when 
the  metallurgical  charactoistics  of  the 
reector  pressure  vessel  require  the 
pressure  testing  at  or  approaching 
tempelretures  ^12*F,  which  normally 
corresjpond  with  MODE  3. 

Baas  for  proposed  no  significant 
hazards  determination:  As  reqidred  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  whidi 
is  presented  below:  1)  Involve  a 
significant  increase  in  the  probebility  or 
conaeque^ices  of  an  accident  previously 
evaluated  because  of  the  following: 

The  proposed  amendment  rapraeents  the 
addition  of  a  Special  Test.£xcaption  to 
perform  Pressure  Testing  Operations 
conaistent  %rith  the  requirements  of  Section 
3.10.1sf  the  hnproved  Standard  Technical 
Specifications  (NUREC-1433).  The  proposed 
changes  are  consialent  with  the  curreitt  plant 
safety  analjrses.  Implememation  of  these 
char^  lyUl  provide  continued  sssuranoe 
diet  specified  parameters  associsted  with 
Pressure  Testing  Operations  will  remain 
wfthia  their  acceptance  limits,  and  as  such, 
will  not  significsntly  inoasss  the  probebility 
or  oonaequenoes  of  a  [Heviously  evaluatad 
accident 

The  propoeed  changes  an  baaed  00 
raquinNDents  ^tecifiad  by  Section  3.iai  of 
NURBG-1433.  Any  such  dumgeaan 
consistent  with  the  current  plant  safety 
analyses  and  have  bean  determined  to 
re|»esent  sufficient  requirements  for  the 
assurance  and  reliafadlity  of  equipment 
sssiimed  to  operate  in  theaysty  aiMlyaes.  or 
provide  continued  assurance  that  qMdfied 
parameten  assoristad  vndi  Prassuss  Tsstii^ 
C^ierations  remsin  widdn  their  atva^*t^ 
Umits.  As  such,  theee  cfaai^BS  will  not 
significsntly  inoasss  ths  probability  or 
consequencee  of  a  previously  evaluated 
accident 

The  assodated  systems  ***"^"b  Pressure 
Testing  Operations  rslatsd  to  this  proposed 
amendment  are  not  irriiminl  in  any  analyses 
to  taiitiate  any  aocidaBt  eequenoe;  thaeefora. 
the  probability  of  any  accident  previously 


evaluated  is  not  increased  by  this  proposed 
amendment  whidi  incorporates  ths 
requirements  of  Section  3.10.1  of  NUREG- 
1433.  In  addition,  the  proposed  limtHng 
conditions  for  operation  snd  surveillance 
requirements  for  the  proposed  amendment 
msure  a  level  of  equipment  operabiUty 
sufBcient  to  mitigate  any  opentiooal 
occurrences  which  could  occur  while 
operating  under  this  Special  Test  Exception. 
Furthermore,  any  operational  occurrence 
postulsted  during  operation  uiuiar  this 
Spedsl  Test  Bac^ption  is  bounded  by  the 
Design  Basis  Accidents.  Therefore,  tlbe 
proposed  amendment  does  not  increese  the 
consequences  of  luiy  accident  previously 
evaluaited. 

Then  is  no  diange  to  the  consequences  of 
sn  soddant  previo^y  evaluated  because 
Pressure  Testing  Qpentioos  does  not 
sdversaly  effect  eitliar  the  on-site  or  off-site 
does  consequences  resulting  from  an 
aoddent  In  addition,  Prsasure  Teetii^ 
Operations  is  not  an  acddent  initiator.  As 
such,  there  is  no  adverse  impact  on  the 
probability  of  aoddent  initiators.  Thus,  there 
is  no  significant  incraase  in  the  probability  of 
any  previously  analyzed  acddent 

2)  Craate  the  possibility  of  s  new  or 
difbrmt  kind  of  accident  from  any  acddent 
previously  evaluated  because: 

The  propoeed  amendment  represents  the 
converaion  of  current  Technical  Specification 
requirements  to  maintain  consistency  with 
those  requirements  specified  in  Section 
3.10.1  of  NUREG-1433.  The  proposed 
changes  are  consistent  with  the  current  plant 
safety  analyses.  These  proposed  changes  do 
not  involve  revisions  to  the  design  of  tbe 
station.  In  addition,  tbe  proposed  liiwiHt^g 
conditions  for  operation  and  surveillance 
requirements  for  the  proposed  amendment 
ensure  a  level  of  equipment  operabihty 
sufiBcient  to  miHyh,  any  opentiooal 
occurrences  which  could  occur  while 
operating  under  d>e  Special  Test  Exception. 
Some  of  the  changes  may  involve  revision  in 
die  testing  of  components  at  the  station; 
however,  these  are  in  accordance  with  the 
current  plant  safety  analyses.  Tbe  proposed 
changes  wrill  not  introduce  new  failure 
mechanisms  beyond  those  alreedy 
considered  In  the  current  plant  s^sty 
analyses. 

The  associated  systems  that  afiiect  Pressure 
Testing  Operatioiu  related  to  the  propoeed 
amendment^  am  not  assumed  in  any  plant 
safety  analysis  to  initiate  any  accident 
sequence.  In  addition,  the  proposed 
surveillance  requirements  for  any  such 
affected  systems  are  consistent  with  the 
rsquiremenU  of  Section  3.10.1  of  NURBG- 
1433.  Therefore,  the  possibiUty  of  a  new  or 
different  kind  of  acddent  from  any  accident 
previously  evaluated  is  not  created. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

ComEd  propuees  to  revise  tbe  Technical 
Specifications  to  be  consistent  with  those 
provisions  specified  in  Section  3.iai  of 
NURE&143S.  The  propoeed  chai^ss  are 
consistsnt  with  the  currsBt  plant  safety 
analyses.  In  addition,  these  proposed  rh^ngmm 
do  not  involve  revisions  to  Uie  design  of  the 
station.  As  such,  the  proposed  individual 
changes  will  maintain  the  same  level  of 
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reliability  of  the  equipment  sMociatad  with 
Prewure  Testing  C>peratioa«,  asaumed  to 
operate  in  the  plant  cafety  analysis,  or 
pcovide  continued  assurance  that  specified 
parameten  afiecting,  will  remain  within  their 
acceptance  limits.  Therefore,  the  proposed 
chai^^  provide  continued  assurance  of 
Pressiiie  Testing  Operations  without 
•dvwaely  affscting  the  public  health  and 
safcty  and  as  such,  will  not  significantly 
reduce  existing  plant  saiaty  margins. 

The  proposed  amendment  to  the  Technlal 
Specifications  implements  present 
requirements,  or  the  requirements  in 
accordance  with  the  guidelines  set  foftb  in 
Section  3.10.1  of  NUREG-1433  The  proposed 
changes  have  been  evaluated  and  found  to  be 
acceptable  for  use  at  the  stations  baaed  on 
system  design,  safety  analysis  requirements, 
and  operational  performance.  Since  the 
propowed  changes  are  based  on  NKC  accepted 
|»ovisions  that  are  applicable  at  the  stations 
and  maintain  necewary  levels  of  system  or 
component  reliability  affiscting  Pressure 
Testing  Operations,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  the 
mn^  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  app>ears  that  the  three 
standartls  of  10  CFR  50.92  are  satisfied. 
Therefbre.  the  ^4RC  staff  propoeea  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
coDsideration. 

LocaJ  Public  Document  Room 
location:  for  Dresden.  Morris  Area 
Public  Library  District.  604  Liberty 
Street.  Morris,  Illinois  60450;  for  Quad 
Qtias.  Dixon  Public  Lifanry.  221 
Hennepin  Avenue.  Dixon,  Qlinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller.  Esquire;  Sidle  and  Austin.  One 
First  National  Plaza.  Chicago..  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

GnmiMmwaalth  Edieoa  CiHii{»any, 
Docket  No*.  SO-373  and  50-374,  LaSalle 
County  Station,  Uniti  1  and  2,  LaSaUa 
County,  DHaoia 

Dote  of  amendment  requesL 
September  26. 1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
(1)  prohibit  the  simultaneous  opening  of 
the  drywell  and  suppression  chamber 
purge  system  isolation  valves.  (2) 
upgrade  the  ventilation  fiJtar  testing 
program  to  the  latest  industry  standards, 
and  (3)  specify  that  the  auxiliary  electaric 
equipment  room  is  required  to  be 
habitable  during  desi^  basea  accidents. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  die  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  (uesented  below: 


1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

a.  Drywell  and  Suppression  Chamber  Purge 
System 

The  purpose  of  the  drywell  and 
suppression  chamber  purge  system  isolation 
valves  is  to  mitigate  the  conaequencss  of  a 
design  bases  accident.  Operation  of  these 
vahras  will  have  no  effect  on  the  probability 
of  a  design  bases  accident  occurring. 

The  current  TS  3.6.1.8  allows  for  the 
drywell  and  suppression  chamber  purge 
system  isolation  valves  to  be  open 
simultaneously.  In  this  condition, 
contaimnent  presstire  and  oSute  dose  during 
design  bases  accidents  would  be  greater  than 
previously  evaluated.  The  proposed  revision 
to  TS  3.6.1.8  vrould  prevent  the  simultaneous 
opening  of  the  drywell  and  suppreaaion 
chamber  purge  system  isolation  valves  thus 
assuring  that  the  copsequancaa  of  design 
bases  accidents  previously  evaluated  are  still 
bounding. 

b.  Ventikttion  Filter  Testing  Program 
The  SBGTS  (Standby  Gas  Treatment 

System)  and  Control  Room  and  AEER 
I  Auxiliary  Electric  Equipment  Room] 
Emergency  Filtration  Systems  are  designed  to 
mitigatii  the  radiological  consequences  of 
previously  evaluated  design  bases  accidents. 
Operation  and  tasting  of  these  systems  will 
have  no  eSact  on  the  probability  of  a  design 
bases  accident  occurring. 

The  proposad  revisions  aaaodatad  with 
this  change  relocate  the  requirements  for 
SBGTS  and  Control  Room  and  AEER 
Emergency  Filtration  System  filter  tasting 
from  the  current  TS  SRs  to  a  new  TS 
adminiatratiye  control  program.  The  tasting 
requirements  are  being  up^adad  to  the  latest 
industry  standards.  Filter  tasting  in 
accordance  with  the  propoaed  program  will 
ensiire  that  Title  10.  Code  of  Federal 
Regulations.  Part  50  (10  CFR  50).  Appendix 
A.  General  Design  Criteria  (GDQ  19  and  10 
CFR  100  limits  are  not  exceeded. 

c.  Other  Control  Room  and  Auxiliary 
Electric  Equipment  Room  Emergeacy 
Fihration  System  Changes  

The  SBGTS  and  Control  Room  and  AEER 
Emergency  Filtration  System  are  designed  to 
miHgata  the  radlological  consequences  of 
previously  evaloatad  design  bases  accidents. 
Operatian  and  tasting  of  thaee  systems  will 
have  no  efhct  on  the  probability  of  a  deaign 
bases  accident  occurring. 

The  proposed  rsvisioos  associated  writh 
this  change  acknowledge  that  the  AEERs  are 
required  to  be  hahitahle  during  design  bases 
accidents.  This  ia  consistent  with  the 
plant — s  design  bases. 

d.  Aiitona/ Changes 

The  propoaed  reviaicNU  to  TS  8.2.F.7 
refcirraat  the  leqoirament  to  establish 
consistency  widi  ths  remainder  of  TS  6.2.F. 
There  are  no  technical  changes  being 
propoaed. 

Based  upon  the  above,  the  proposed 
amendment  will  not  iiiriaaas  the  probabiUty 
or  cooseouanoas  of  any  accident  previously 
evaluated. 

2)  Create  the  poasibiUty  of  a  new  or 
di&rant  kind  of  accident  frona  any  accident 
previously  evaluated  because: 

a.  Drywell  and  Suppression  Chamber  Purge 
System 


No  new  plant  equipment  is  being  installed, 
and  use  of  currently  installed  plant 
equipment  is  not  affscted  by  this  proposed 
chanjge.  The  proposed  revision  to- TS  3.6.1.8 
provides  additiooal  limitations  on  the 
opening  of  the  drywsU  and  suppression 
chamber  purge  system  isolation  valves. 

b.  Ventilation  Filter  Testing  Pro-am 

No  new  plant  equipment  is  being  installed, 
and  use  of  currently  installed  plant 
equipment  is  not  affected  by  this  proposed 
change.  These  proposed  revisions  will 
demonstrate  operability  of  the-Controi  Room 
and  AEER  Emergency  Filtration  System  using 
the  latest  industry  standards. 

c.  Other  Control  Room  and  Aiudliary 
Electric  Equipment  Room  Emergency 
Filtration  System  Changes 

No  new  plant  equipment  is  being  installed, 
and  use  of  currently  installed  plant 
equipment  is  not  affacted-by  this  proposed 
change.  These  propoaed  revisions  will 
demonstrate  habitabiUty  of  the  AEER  by 
imposing  operabihty  requirements  on  the 
A^R  reciiculation  filter  units. 

d.  Editorial  Changes 

The  proposed  revisioiu  to  TS  6.2.F.7 
reCormat  the  requirement  to  establish 
consistency  trith  the  remainder  of  TS  B.2.F. 
There  are  no  technical  changes  bung 
proposed. 

Based  upon  the  above,  the  piupoaed 
change  will  not  create  the  poas&ility  of  a 
new  or  difinent  kind  of  accident  or  transient 
previously  evaluated. 

3)  Involve  a  sipiificantradiktion  in  the 
margin  of  safety  because: 

a.  Drywell  and  Suppression  Chaniber  Purge 
System 

The  curreat  TS  34L1.S  raquiiements  are- 
non-conservative  with  nspeot  to  the 
assumptions  used  «vhen  evaluating  steam 
bypass  of  the  suppression  chamber, 
specifically,  a  mn-gimiini  allowable  leakage 
area  of  0.03  square  faet  with  the  only  credible 
leakage  path  wras  assumed  to  be  suppression 
chamber  vacuum  breaker  valve  seat  leakage. 
This  proposed  revision  to  TS  3.6.1.8  will 
make  the  TS  requirements  consistent  with 
those  assumptions. 

b.  Vmtilation  Filter  Testirtg  Program 
These  proposed  revisions  will  ensure 

operability  of  the  Control  Room  and     

Auxiliary  Electric  Equipment  Room  (AEER) 
Emergency  Filtration  system  using  the  latest 
indu^ry  standards.  Filter  testing  in 
accordance  writh  the  proposed  pragran  wiO 
ensure  that  OX:  19  and  10  CFR  100  limiU 


arenoti 

c.  Other CoatndJioom  andAwdliary 
Electric  Equipaient  Room  BmergBtcy 
FUtratJon  System  Changes 

These  peoposed  revisions  wrill  ensure 
opersbly  of  the  control  room  and  AEER 
Emargancy  Filtration  System  by 
denKMHtrsti^  system  peifocnance  with  dw 
contral  room  and  AEER  rsdrculatkm'fihar 
units  to  ensure  GDC  19  limits  an  not. 


d.  Bditotial  Otangse 

The  proposed  revisions  to  TS  6.2.P.7 
rsfonDOl  the  lequlramant  to  astabltsh. 
consistancy  with  tha  lemaindar  of  T&6:2.F. 
Than  are  no  technical  < 


Federal  Ragater  /  Vol.  62,  No.  223  /  Wednesday.  November  19,  1997  /  Notices  61841 


Based  on  the  above,  the  proposed  TS 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safBty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location  :]acq}M  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director:  Robert  A.  Capra 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  SUtion,  Units  1  and  2.  LaSalle 
Coun^,  Illinois 

Date  of  amendment  request:  October 
15, 1997 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  Technical  Specification  Table 
4.3.7.5-1,  Accident  Monitoring 
Instrumentation  Surveillance 
Requirements,  by  deleting  a  footnote 
that  provides  details  concerning  the 
calilnation  requirements  for  the  drywell 
hydrogen  concentration  analyzer  and 
monitor. 

Basis  for  proposed  no  sigrufitxmt 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  amsideration,  which 
is  presented  below: 

1)  Involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated  because: 

The  diywell  hydrogen  concentration 
analyser  and  nxmiton  are  required  to  be 
opanble  by  TS  3/4.7.5,  Accident  Monitoring 
Instrumentation.  Table  4.3.7.5-1,  Accident 
Monitoring  Instrumentation  Surveillance 
Requirements,  includes  a  footnote  providing 
unnecessary  details  related  to  the  caUbration 
of  this  spedfic  analyaer  and  moniton.  The 
footnote  provides  information  that  %vas 
determined  to  put  the  hydrogen  analyaen 
and  moniton  outside  of  the  deaign  basis -by 
limiting  the  range  of  the  indication  to  0%  to 
4%  hydrogen  in  the  drywell.  The  calibration 
method  is  being  corrected  to  provide  the 
correct  range  of  0%  to  10%,  and  requires  this 
note  in  the  TS  to  be  changed  or  deleted.  The 
footnote  is  proposed  to  be  delved  from  the 
TS,  because  it  provides  unnecessary  detail. 

Deletion  of  tlw  footnote  will  not  cause  an 
increase  in  the  probability  of  an  accident, 
because  this  instrumentatiim  is  only  for 
accident  monitoring  instrumentation  and 
thus  does  not  aSsct  accident  initiaton  or 
assumptions. 

Delation  of  the  footnote  will  not  chai^  the 
consequences  of  sn  accident  previously 


evaluated,  because  this  detail  in  the  TS  does 
not  change  the  requirement  of  performing  a 
channel  calibration  at  the  specified 
frequency.  In  addition,  the  ability  to  monitor 
hydrogen  during  an  accident  will  not  be 
afiiBcted  by  deletion  of  the  footnote. 

Therefore,  this  change  does  not  involve  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2)  Create  the  possibility  of  a  new  or 
difierent  land  of  accident  from  any  accident 
previously  evaluated  because: 

This  is  monitoring  instrumentation  only. 
Deletion  of  the  footnote  concerning  specifics 
on  how  to  calibrete  this  instrumentation  will 
not  afEact  the  reliability  or  foilure  modes  of 
the  drjrwell  hydrogen  concentration  analyzer 
and  monitors.  Thnefore.  this  change  will  not 
create  the  possibiUty  of  a  new  or  difiarent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  because: 

This  is  monitoring  instrumentation  only. 
Deletion  of  the  footnote  (»nceming  specifics 
on  how  to  calibrate  this  instnunentation  will 
not  change  the  requirement  to  perform 
Channel  Calibrations  at  the  frequency 
specified  in  the  TS.  The  details  of  how  to 
pwrform  a  Channel  Calibration  on  tha  diywell 
hydrogen  concentration  analyzer  and 
monitors  are  located  in  plant  procedures  and 
are  in  accordance  with  vendor 
recommendations.  The  TS  requirements  for 
redundancy  of  the  instrumentation  and  the 
actions  to  be  taken  for  inoperable 
instrumentation  are  also  not  afbcted  by  the 
deletion  of  this  footnote. 

This  Changs  to  the  level  of  information 
regarding  this  calibration  is  coiuistent  with 
the  detail  for  this  ami  other  instrumentation 
in  NUREG-1434.  Revision  1,  Standard 
Technical  Specifications,  General  Electric 
Plants.  BWR/6. 

Therefore,  deletion  of  footnote  *  from  TS 
Table  4.3.7.5-1  will  not  involve  a  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazartls  consideration. 

Loca7  Public  Document  Room 
/ocotion.jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348 

Attorney  for  Uceruee:  Michael  L 
Miller,  Esqttire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 

NRC  Project  Director  Robert  A.  Capra 

Duke  Ener^gy  Corporatioii,  Docket  Noa. 
50-368  and  50-370,  McGoin  Nndear 
Station,  Units  1  and  2,  Mecklatibuig 
County,  North'Carolina 

Dote  ofamendntent  request  October 
6.1997 

Description  ofamendmait  request: 
The  proposed  amendments  woiUd 


delete  all  references  to  the  steam  line 
low  pressure  safety  injection  function. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluatedT 
Answer 
ProbdxiUty 

Accident  initiators  can  affoct  the 
probability  of  a  previously  evaluated 
accident  The  addition  of  a  new  device  or 
piece  of  equipment  to  the  plant  may 
introduce  a  new  accident  initiator.  No  new 
equipment  is  added  to  the  plant  as  a  rssuh 
of  this  change.  The  proposed  removal  of  the 
low  steam  line  steam  pressure  will  involve 
removing  the  steam  line  pressure  safety 
injection  function.  This  results  in  a  reduction 
in  the  likelihood  of  spurious  safety 
injections.  Spurious  safisty  injections  can 
result  in  inadvertent  ECCS  (emergency  core 
cooling  system]  actuations.  Inadvertent  ECCS 
Actuation  is  a  UFSAR  [updated  Final  Safety 
Analysis  Report]  accident  (UFSAR  15.5.1). 
Therefore,  this  change  will  result  in  a 
reduction  in  the  probability  of  an  accident 
previously  evaluated. 

Routine  plant  operating  practices  and 
conditions  will  not  be  altered  by  the  removal 
of  the  safety  injection  function.  Therefore, 
there  is  no  opoating  practice  or  condition 
change  that  could  increase  the  probability  of 
occuirance  of  a  previously  evaluated 
accident 

There  is  no  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 
Consequences 

Accidents  previously  evaluated  that  could 
be  adversely  affsctad  are  the  steam  line  break 
and  the  fsedwater  line  break.  These  accidenU 
will  restdt  in  secondary  side  depressurization 
with  pressure  reaching  the  current  actuation 
setpoint  The  review  of  these  accidents  found 
that  the  consequences  of  the  previous 
accident  analjrsis  acceptance  criteria  remain 
satisfied.  The  specifics  of  the  accident 
analysis  is  disnissed  below. 

The  steam  line  break  accident  was 
analyzed  to  demonstrate  sIkhI  term  cooling 
capability.  A  spectrum  of  break  sizes  were 
evaluated  to  determine  the  limiting  break 
size.  For  smaller  breaks  (including  the 
limiting  Iseak  size),  the  safisty  injection 
actuation  on  low  pressurizer  pressure  occun 
prior  to  low  steam  line  pressure  safety 
injection.  However,  for  larger  steam  line 
breaks  the  setpoint  for  low  steam  line 
pressure  safsty  injection  is  reached  prior  to 
low  pressurizer  pressure  safiBty  injection.  The 
larger  spectrum  of  breaks  Mrere  analyzed 
without  credit  for  the  low  steam  line  pressure 
safety  injection.  The  results  of  this  analysis 
found  that  there  would  be  a  slight  increase 
in  time  required  for  safety  injection  to 
actuate.  The  low  pressurizer  safety  injection 
would  actuate  in  these  accidents  due  to  the 
oooldown  and  depreasurizaticm  of  the  reactor 
coolant  system  in  response  to  the  secondary 
side  energy  removal.  The  Departure  from 
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NuclMta  Boiling  Ratio*  (DNBRs)  ware 
analyzed  with  this  time  delay  in  lafety 
in^ectioo.  The  DNBRs  for  thaae  cases  were 
found  to  be  less  limiting  than  those 
calculated  for  the  limiting  break  size. 
Therefore,  the  removal  of  steam  line  low 
pressure  saHsty  injection  does  not  adversely 
affect  the  DNBR.  fuel  bilure  or  dose 
consequences  of  the  main  steam  line  break 
accident  Odier  acceptance  criteria  would  not 
be  expected  to  be  afiected  by  the  small 
change  in  timing  of  the  safety  injection 

«igTUll. 

In  addition,  to  the  Chapter  IS  accident 
analysis,  the  Chaptn  6  containment  response 
to  mass  and  energy  releases  was  evaluated 
without  credit  for  steam  line  low  pressure 
safety  injection.  The  evaluation  demonstrated 
that  for  steam  line  breaks  inside  of 
containment,  the  high  containment  pressure 
safety  injection  set  (Mint  is  reached  prior  to 
the  pressure  associated  with  steam  line  low 
(vessure  safety  injection.  Therefore  the 
existing  containment  response  evaluation  is 
not  adversely  affected  by  the  removal  of  the 
low  steam  pressure  safety  injection.  This  also 
assures  that  the  existing  environmental 
qualification  envelope  for  McGuire  is  not 
affected  by  this  change.  For  steam  line  breaks 
outside  of  containment  the  maximum 
required  breaksize  is  1.0  ft2,  which  results  in 
transients  with  safety  injection  caused  by  low 
pressurizer  pressure  prior  to  low  steam  Una 
pressure  safety  injection. 

The  fisedwater  Una  break  accidents  were 
analyzed  to  demonstrate  long  term  core 
cooling  capability.  During  a  feedwater  line 
bceak.  the  secondary  system  will 
depressurize  if  the  tveak  occurs  between  the 
main  feedwater  check  valve  and  the  steam 
generator.  However,  breaks  are  only  required 
to  occur  at  the  terminal  ends  of  feedwater 
piping  (i.e.,  at  the  feedwater  pump  or  at  the 
steam  generate).  For  a  feedwater  line  break 
at  the  main  feedwater  pump,  the  main  feed 
check  valve  will  prevent  depressurization  of 
the  steam  generator.  For  a  feedwater  line 
break  at  the  steam  generator,  a  safety 
injection  on  high  containment  presstire  will 
occur  prior  to  safety  injection  on  steam 
pressure.  Therefore,  the  elimination  of  the 
steam  line  low  pressure  safety  injection  does 
not  adversely  impact  the  fsedwater  line  break 
accident 

In  summary,  a  review  was  conducted  of  all 
design  basis  accidents  to  identify  those 
which  result  in  a  low  steam  pressure  safety 
injection.  These  accidents  were  then 
evaluated  to  verify  that  the  accident  analysis 
were  within  acceptance  criteria.  This  review 
revealed  that  all  accident  analysis  results 
were  within  currant  anal3fsis  acceptance 
criteria. 

Therafoie.  than  ia  no  significant  increase 
in  the  consequences  of  a  previously 
evaluated  accident. 

Conclusion 

Elimination  of  the  low  steam  line  pressure 
safety  injection  results  in  no  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(OR) 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated!?] 

Answer 


There  is  no  introduction  of  new  equipment 
or  operating  practices  that  could  result  in  a 
new  operating  conditicm.  The  plant  will 
continue  to  operate  in  the  same  method  with 
the  same  complement  of  eauipoiani  with  the 
exception  of  the  actuation  lo^  associated 
with  the  steam  Una  low  pressure  safety 
injection.  Tharafora,  there  is  no  new 
operating  condition  that  would  be  expected 
to  generate  a  new  sequence  of  events  which 
could  generate  a  new  or  diffarant  accident 
There  is  no  new  equipment  that  could 
interact  with  other  plant  structures,  systems 
or  componmts. 

The  low  pressure  safety  injection 
equipment  is  the  only  plant  equipment 
affscted  by  this  change.  Thare  are  no  new 
equipment  failure  modes  which  might  result 
in  a  new  or  different  accident 

Affected  accidents  were  evaluated  to 
vaUdata  that  the  accideiU  sequence  would 
not  deviate  in  a  fMhion  whidi  would  create 
a  new  or  di&rent  accident  The  analysis  of 
the  feedwater  Una  break  and  steam  line  break 
did  not  reveal  any  new  or  different  type  of 
accident 

Removal  of  the  low  steam  line  pressure 
safety  injection  wiU  not  create  the  possibility 
of  a  new  or  difiisrent  kind  of  accidnit  from 
any  accident  previously  evaluated; 
(OR) 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety? 
Answer 

The  margin  of  safety  rrievant  to  this 
change  is  represented  by  the  margin  of 
physical  pnrtaction  provided  by  fuel 
cladding  and  the  reactor  containment  Effacts 
of  this  flange  on  the  safety  analysis  waa 
described  under  question  1  above.  The 
results  of  the  analysis  demonstrate  that 
DNBR.  fuel  clad  integrity  and  containment 
response  ware  not  significantly  affected  by 
the  removal  of  low  steam  line  pressure  safety 
injection.  Therefore,  the  physical  protection 
provide(d|  by  the  fuel  clad<ting  aiul  reactor 
containment  wwe  not  affected  by  this 
change.  Accident  acceptance  criteria 
continued  to  be  mat  without  credit  for  the 
safety  function.  The  radiological 
consequences  of  accidents  was  not  affscted 
by  the  change. 

The  removal  of  the  low  steam  line  pressure 
safety  injection  did  not  significantly  reduce 
the  margin  of  safstv. 

The  NRC  staff  nas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  ].  Murrey  Atkins  Lilwary, 
University  of  North  Carolina  at 
Charlotte,  9201  University  Qty 
Boulevard,  North  Carolina 

Northeast  Nuclear  Eimgy  Company 
(NNECO),  et  aL,  Docloet  No.  5(K423. 
MiUstone  Nnclaar  Powv  Statkm.  Unit 
No.  3,  New  London  County,  Cannecticnt 

Date  of  amendment  request:  October 
15. 1997 


Description  of  amendment  nqueett 
The  proposed  amendment  wrould  aflact 
nominal  trip  setpoints  and  allowaUe 
values  for  Reactor  Trip  System  fRTS) 
Instrumentation  Trip  Setpoints  Table 
2.2-1.  and  Engineered  Samty  Features 
Actuation  System  (ESFAS) 
histnmientation  Trip  Setpoints  Table 
3.3-4.  In  addition,  the  proposed 
amendment  would  (1)  decrease  the 
reactor  trip  setpoint  for  the  reactor 
ccwlant  pump  (RCP)  low  shaft  speed 
(underspeed  trip  setpoint)  firom  95.8 
per(»nt  to  92.4  percent  of  rated  speed, 
(2)  make  editorial  changes,  and  [3) 
change  the  Bases  to  reflect  the  new 
methodology. 

Basis  for  proposed  no  sigfiificant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
fignifirant  hazards  considention,  which 
is  presented  below. 

NNECO  has  reviewed  the  piclpoaed 
revision  in  accordance  with  10CFRS0.92  and 
has  concluded  that  the  revision  does  not 
involve  a  significant  haurds  consideration 
(SHQ.  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10CFRS0.92(c)  ace  not 
satisfied.  The  propoaod  revision  doea  not 
involve  (anl  SHC  because  the  revisioa  would 
not 

1.  Involve  a  atgntBrMit  inrrwain  in  the 
probabiUty  or  oonaaquenca  of  an  aocidant 
previously  evaluated. 

The  proposed  chai^as  to  Tables  2.2-1  and 
3.3-4  involve  rhangpa  from  a  five  colman 
format  to  a  two  column  fonnat  The  RTS  trip 
setpoints  and  ESFAS  trip  setpolnU  remain 
unchai^ad  wfith  the  exception  of  the  RCP 
low  shaft  speed  trip  setpoint  discussed 
below.  Detailed  operahUity  criteria  will  be 
moved  to  surveillance  procedures  and 
analysis  has  demonstrated  that  an  adequate 
margin  for  normal  trip  setpoints  exist  and 
safety  analysis  limits  are  preserved  in  ail 
RTS/ESFAS  functtons. 

rhjinging  the  RCP  low  shaft  speed  trip 
setpoint  wiU  not  change  the  prtwabiUty  of 
occurrence  of  the  event  The  existing 
accident  analysis  (Millstone  Unit  Na  3  FSAR 
[final  safety  analysis  report)  section  15.3.2)  of 
the  complete  loss  of  fioned  reactor  coolant 
flow  remaiiu  vaUd  for  the  piopoaed  change. 
Therefora.  the  change  to  the  RCP  low  shaft 
speed  trip  setpoint  does  not  increaae  the 
probabiUty  or  consequences  of  any 
previously  analjrzad  accidsnt 

In  addition,  the  propoaed  changes  to 
Tables  2.2-1  and  3.3-4  do  not  alter  the  intent 
or  method  by  which  the  surveillances  are 
conducted.  Therefora,  the  scope  of  evaluation 
performed  gives  reasonable  assurance  that 
tben  will  not  be  an  adverse  impact  on  the 
consequences  or  the  probabiUty  of  any 
previously  analyxed  accident 

Therefore,  the  propoaed  reviaton  doaa  not 
involve  a  signifiomt  iruaraase  in  the 
probabiUty  or  oonsequsnoe  of  an  aocidant 
l»eviously  evaluated. 

2.  Create  the  possilnUty  of  a  new  or 
diffsient  kind  of  accident  from  any  accktont 
ptevioualy  evaluated. 
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The  existing  design  basis  adequately  covers 
the  plant  response  tvith  the  proposed  change 
to  the  RCP  low  shaft  speed  trip  setpoint  The 
change  does  not  introduce  new  failure 
modes. 

The  proposed  changes  to  Tables  2.2-1  and 
3.3-4  do  not  modify  the  design  or  operation 
of  any  plant  system.  The  proposed  changes 
do  not  alter  the  intent  or  method  by  which 
the  surveillances  are  conducted,  other  than 
adjusting  the  allowable  values  to  reflect    - 
historical  instrument  performance  data. 
Therefore,  the  proposed  revision  does  not 
create  the  possibility  of  a  new  or  differeiit 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
maigin  of  safety. 

The  proposed  changes  to  Tables  2.2-1  and 
3,3-4  modify  the  existing  five  column  format 
to  a  two  column  format  to  show  the  RTS  and 
ESFAS  nominal  trip  setpoints  and  the 
process  rack  bistable  allowable  values  for 
individual  functioru.  Detailed  operabiUty 
criteria  will  be  moved  to  the  surveillance 
procedures.  With  the  exception  of  the  low 
shaft  speed  trip  discussed  below,  the  RTS 
and  ESFAS  setpoints  remain  unchanged  and 
analysis  has  demonstrated  that  an  adequate 
margin  for  normal  trip  setpoints  exist  and 
safety  analysis  limits  are  preserved  in  aU 
RTS/ESFAS  functions. 

Since  the  safety  limits  of  the  design  are 
still  met,  the  proposed  change  to  the  RCP  low 
shaft  speed  trip  setpoint  does  not  reduce  the 
margin  of  safe^. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
revision  does  not  iiivolve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road.  Waterford, 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut 
NRC  Deputy  Director  Phillip  F.  McKee 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obiqio  Coonty, 
CalifomU 

Date  of  amendment  requests:  March 
10. 1997,  as  supplementeid  by  letter 
dated  May  20, 1997 


Description  of  amendment  requests: 
The  proposed  amendments  woidd 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  TS  3/4.4.5  and  3.4.6.2. 
including  associated  Bases  3/4.4.5  and 
3/4.4.6.2.  to  allow  the  implementation 
of  steam  gennator  (SG)  tube  alternate 
repair  criteria  for  axial  indications  in 
the  Westinghouse  explosive  tube 
expansion  (WEXTEX)  region  below  the 
top  of  the  tubesheet  and  below  the 
bottom  of  the  WEXTEX  transition  that 
may  exceed  the  ctirrent  TS  depth-based 
plugging  limit.  The  allowed  primary-to- 
secondary  operational  leakage  from  any 
one  SG  would  be  reduced  from  500  gpd 
to  150  gpd. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below; 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 
Pn^bility 

Of  the  various  accidents  previously 
evaluated,  the  proposed  changes  only  affect 
the  steam  generator  tube  rupture  (SGTR) 
event  evaluation  and  the  postulated  steam 
line  break  (SLB)  accident  evaluation.  Loss-of- 
coolant  accident  (LOCA)  conditions  cause  a 
compressive  axial  load  to  act  on  the  tube. 
Therefore,  since  the  LOCA  tends  to  force  the 
tube  into  the  tubesheet  rather  than  pull  it  out, 
it  is  not  a  factor  in  this  amendment  request 
Another  feulted  load  consideration  is  a  safe 
shutdo%vn  earthquake  (SSE);  however,  the 
seismic  analysis  of  Series  51  steam  generators 
has  shown  that  axial  loading  of  the  tubes  is 
negligible  during  an  SSE. 

For  the  SGTR  event,  the  required  structural 
margins  of  the  steam  generator  tubes  will  be 
maintained  by  the  presence  of  the  tubesheet 
Tube  rupture  is  precluded  for  cracks  in  the 
Westinghouse  explosive  tube  expansion 
(WEXTEX)  region  due  to  the  constraint 
provided  by  the  tubesheet  Therefore, 
Regulatory  Guide  (RG)  1.121,  "Bases  for 
Plugging  Degraded  PWR  Steam  Generator 
Tubes,"  maigins  against  burst  are  maintained 
for  both  normal  and  postulated  accident 
conditions. 

The  W*  length  suppUes  the  necessary 
resistive  force  to  preclude  pullout  loads 
under  both  normal  operating  and  accident 
conditions.  The  contact  pressure  results  from 
the  WEXTEX  expansion  process,  thermal 
expansion  mismatch  between  the  tube  and 
tubesheet  and  from  the  differential  pressure 
between  the  primary  and  secondary  side. 
Therefore,  the  proposed  change  results  in  no 
significant  increase  in  the  prt^wbility  of  the 
occurrence  of  an  SGTR  or  SLB  accident  1 

The  proposed  changes  do  not  affact  other 
systems,  structures,  components  or 
operational  featiues.  Therefore,  based  on  the 
above  evaluation,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 


probabiUty  of  an  accident  previously 
evaluated. 
Consequences 

The  consequences  of  an  SGTR  event  are 
affiscted  by  the  primary-to-secondary  leakage 
flow  during  the  event.  Primary-to-secondary 
leakage  flow  through  a  postulated  broken 
tube  is  not  affected  by  the  proposed  change 
since  the  tubesheet  enhances  the  tube 
integrity  in  the  region  of  the  WEXTEX 
expansion  by  precluding  tube  deformation 
beyond  its  initial  expanded  outside  diameter. 
The  resistance  to  both  tube  rupture  and 
collapse  is  strengthened  by  the  tubesheet  in 
that  r^on.  At  normal  operating  pressures, 
leakage  from  primary  water  stress  corrosion 
cracldng  (PWSCC)  in  the  W*  length  is  limited 
by  both  the  tube-to-tubesheet  crevice  and  the 
limited  crack  opening  permitted  by  the 
tubesheet  constraint  Consequentiy, 
negUgible  normal  operating  leakage  is 
expected  from  cracks  within  the  tubesheet 
region. 

SLB  leakage  is  limited  by  leakage  flow 
restrictioru  resulting  from  the  crack  and  tube- 
to-tubesheet  contect  pressures  that  provide  a 
restricted  leakage  patii  above  the  indications 
and  also  limit  the  degree  of  crack  fece 
opening  compared  to  free  span  indications. 
The  total  leakage,  that  is,  the  combined 
leakage  for  all  such  tubes,  plus  the  combined 
leakage  developed  by  any  other  ARC,  must  be 
below  the  maximum  aUowable  SLB  leak  rate 
limit,  such  that  off-site  doses  are  maintained 
less  than  10  CFR  100  guideline  values. 

Therefore,  based  on  the  above  evaluation, 
the  proposed  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  introduce 
any  changes  or  mechanisms  that  create  the 
possibility  of  a  new  or  different  kind  of 
accident  Tube  bundle  integrity  is  expected 
to  be  maintained  for  all  plant  conditions 
upon  implementetion  of  the  proposed  steam 
generator  alternate  tube  plugging  criteria: 
WCAP-14797,  Revision  1,  "Generic  W" 
Tube  Plugging  Criteria  for  51  Series  Steam 
Generator  Tubesheet  Region  WEXTEX 
Expansions,"  requires  that  any  tubes  with 
indications  identified  using  the  bobbin  coil 
probe  during  the  bobbin  sampling  plan  also 
be  inspected  with  the  RPC  coil  throughout 
the  W*  length  of  the  tubes.  The  use  of  the 
RPC  will:  (a)  identify  any  new  or  non- 
expected  degradation  mode  that  may  not  be 
identified  tising  the  bobbin  coil  probe,  and 
(b)  confirm  and  characterize  the  bobbin  coil 
indication. 

These  changes  do  not  introduce  any  new 
equipment  or  any  change  to  existing 
equipment  No  new  effects  on  existing 
equipment  are  created  nor  are  any  new 
malfonctions  introduced. 

Therefore,  based  on  the  above  evaluation, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evalqated. 

3.  The  propoaed  change  does  not  involve 
a  significant  reduction  in  a  ""I'g'n  of  safety. 

The  propoaed  changes  million  the 
required  structural  ""^rginf  of  the  steam 
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generator  ttibes  for  both  normal  and  accident 
conditiooa.  RC  1.121  is  uaed  as  the  basis  in 
the  development  of  the  W"  alternate  tube 
plugging  criteria  for  determining  that  steam 
generator  tube  integrity  considerations  are 
maintained  within  acceptable  limits.  RG 
1.121  describes  a  methoid  acceptable  to  the 
NFC  staff  for  meeting  General  Design  Criteria 
14, 15,  31,  and  32  by  reducing  the  probability 
and  consequences  of  an  SCTR.  RC  1.121 
concludes  that  by  determining  the  limiting 
safe  conditions  of  tube  wall  degradation 
beyond  which  tubes  with  unacceptable 
Clacking,  m  asUblished  by  inaervice 
inspection,  should  be  removed  from  service 
or  repaired,  the  probability  and  consequences 
of  an  SGTR  are  reduced.  This  RG  uses  safety 
factors  on  loads  for  tube  burst  that  are 
conaittaat  with  the  requirements  of  Section 
m  of  the  ASME  Code. 

For  primarily  axially  oriented  cracking 
located  within  the  tubesheet.  tube  burst  is 
precluded  due  to  the  presence  of  the 
tubesheet  WCAP-14797  defines  a  length. 
W* .  of  degradation  free  expanded  tubing  that 
provides  the  necessary  resistance  to  tube 
puUout  due  to  the  pressure  induced  forces 
(with  applicable  safety  factors  applied). 
Application  of  the  W*  criteria  will  preclude 
unacceptable  primary-to-secondary  leakage 
during  all  plant  conditions.  The  methodology 
for  determining  leakage  provides  for  large 
margins  between  calculated  and  actual 
leakage  values  in  the  W*  criteria. 

Plugging  of  the  steam  generator  tubes 
reduces  the  reactor  coolant  flow  margin  for 
core  cooling.  Implementation  of  the  proposed 
changes  are  expected  to  result  in  plugging  of 
fewer  tubes  than  with  the  c\irrent  criteria. 
Thus,  implementation  of  the  proposed 
changes  will  maintain  the  margin  of  flow  that 
may  have  otherwise  been  reduced  by  tube 
plugging. 

Baaed  on  the  above,  it  is  concluded  that  the 
propoaed  changes  do  not  result  in  a 
significant  reduction  of  margin  with  respect 
to  plant  safety  as  defined  in  the  FSAR  Update 
or  bases  of  the  plant  Technical 
Specifications. 

The  NRC  sta£f  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  requests 
■involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San 
Francisco,  California  94120 

NRC  Pto^  Director:  William  H. 
Bateman 


Philadelphia  Electric  Company,  Docket 
No.  50-352.  Limerick  Generatijig 
Station,  Unit  1.  Montgomety  County, 
Pennsylvaaia 

Date  of  amendment  request:  October 
24, 1997 

Description  of  amendment  request: 
The  proposed  Technical  Specifications 
(TS)  changes  would  revise  TS  Section  3/ 
4.1.3.6  to  exempt  control  rod  50-27  from 
the  coupling  test  for  the  remainder  of 
Cycle  7. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  Technical  Specifications 
(TS)  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
probability  of  occurrence  of  the  analjrzad 
Control  Rod  Drop  Accident  (CRDA)  is  not 
increased  by  operating  with  the  subject 
control  blade  in  a  condition  not  known  to  be 
coupled  since  the  compensatory  measures 
will  assure  that  the  blade  will  remain  fully 
inserted  below  10%  rated  thermal  power 
where  the  CRDA  is  a  concern.  Monitoring  of 
nuclear  instrumentation  responses  in  the 
vicinity  of  the  blade  when  the  drive  is 
withdrawn  above  10%  power  will  assure  the 
blade  is  tracking  with  the  drive  with  no 
potential  to  stick  and  then  drop.  Scram 
impact  forces  from  an  uncoupled  control  rod 
are  of  iiisufficient  energy  to  dislodge  the  fuel 
support  (or  fuel)  or  to  cause  a  threat  to  the 
pressure  boundary  integrity.  No  reduction  of 
system  or  equipment  redundancy  is 
involved. 

The  CRDA  analyzed  in  the  Safety  Analysis 
Report  (SAR)  remains  the  limiting  rod  drop 
accident,  and  its  consequences  are  unaffected 
by  operation  of  the  subject  blade  in  the 
proposed  manner.  Operation  of  the  control 
blade  as  described,  Le..  withdrawn  no  further 
than  the  46  position  and  in  a  condition  not 
known  to  be  coupled,  has  no  adverse  effect 
on  scram  performance  in  response  to  any 
other  postulated  accident.  The  scram  insert 
motion  of  the  rod  is  not  affiected  by  the 
potentially  uncoupled  condition,  and  since 
the  rod  is  already  partially  inserted  at 
position  46,  it  should  have  a  slightly  better 
negative  reactivity  insertion  characteristic. 
Therefore,  no  potential  to  increase  onsite  or 
offsite  radiological  consequences  beyond 
those  previously  analyzed  in  the  SAR  is 
created. 

Operating  the  subject  control  blade  in  a 
condition  not  known  to  be  coupled  does  not 
result  in  any  onsite  or  offeite  radiological 
consequences  different  from  those  previously 
analyzed  in  the  SAR.  The  subject  control 
blade  will  be  fully  inserted  below  10% 
thermal  power  where  the  CRDA  is  a  concern 
and  will  be  monitored  during  drive 
withdrawal  above  10%  thermal  power  to 
assure  it  is  tracking  with  the  drive.  Scram 
performance  is  not  adversely  affected  by 
o(>eration  frwm  the  near  full-out  position  of 
46.  Hence,  no  new  failure  modes  are  created 
aiul  consequences  of  any  postulated  bilures 
are  not  increased. 


Therefine.  the  proposed  TS  change  does 
not  involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  propoaed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  Safety  Analysis  Report  (SAR)  analyzed 
Control  Rod  Drop  Accident  (CRDA)  remains 
the  only  type  of  accident  initiated  (or 
contributed  to)  by  the  conmil  rod  drive/ 
control  blade  interface.  The  compensatory 
actions  to  be  taken  when  operating  the 
subject  blade  in  a  condition  not  verified  to 
be  coupled  assure  that  no  new  types  of 
accidents  can  occur.  The  subject  control 
blade  will  be  fully  inserted  below  10% 
thermal  power  where  the  CRDA  is  a  concern 
and  %vill  be  monitored  during  drive 
withdrawal  above  10%  thermal  power  to 
assure  it  is  tracking  with  the  drive.  Scram 
performance  is  not  adversely  affected  by 
operation  from  the  near  full-out  positton  of 
46.  Since  no  adverse  effect  on  insertic^  or 
scram  performance  is  expected,  the 
previously  analyzed  accidents  encompass 
any  potential  consequence  of  operatiiig  with 
an  uncoupled  control  blade.  i 

The  compensatory  actions  to  be  taken 
when  operating  the  subject  blade  in  a| 
condition  not  verified  to  be  coupled  stosure 
that  no  new  failure  modes  are  created^  and, 
therefore,  no  new  type  of  equipment  ' 
malfunction  is  introduced  by  operetii)g  the 
subject  control  blade  in  the  proposed 
manner. 

Therefore,  the  propoaed  TS  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  ' 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Operation  with  the  subject  control  blade  in 
a  condition  not  known  to  be  coupled  for  the 
remainder  of  Cycle  7  at  LGS  (Limerick 
Generating  Sution]  Unit  1.  but  with  the 
compensatory  actions  described  below,  does 
not  reduce  the  existing  margin  of  safety 
determined  by  the  analysis  of  the  Control 
Rod  Drop  Accident  (CRDA).  The  CRDA 
analyzed  in  the  Safety  Analysis  Report  (SAR) 
remains  bounding  in  that  the  subject  rod  will 
be  fully  inserted  below  10%  rated  thermal 
power  where  the  CRDA  is  a  concern.  Above 
10%  power,  when  the  associated  drive  is 
withdrawn,  the  nuclear  instrumentation  in 
the  vicinity  of  the  blade  will  be  monitored  to 
assure  the  blade  tracks  with  the  drive, 
providing  assurance  that  the  position  of  the 
blade  can  be  ascertained  by  the  drive 
position.  If  the  control  blade  can  not  be 
verified  to  have  followed  the  drive,  then  the 
rod  shall  be  completely  inserted  and  the 
control  rod  directional  valves  disarmed  in 
accordance  with  existing  TS  requirements. 
To  minimize  any  scram  impact  loadings,  the 
blade  will  be  operated  at  the  near  full-out 
position  of  46  except  for  intermediate 
positions  temporarily  occupied  during 
standard  rod  withdrawal  sequences. 
Operating  the  subject  control  blade  in  the 
propoaed  maiuier  will  have  no  adverse  effect 
on  insertion  or  scram  performance  of  the 
blade  and  will  preserve  the  margin  of  safety. 
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Tharafbre,  the  propoaed  TS  change  does 
not  invohre  a  reduction  in  a  maigin  of  safety 

The  NRC  staff  has  reviewedOie 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Thorefbre,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Docwat^nt  Room 
locationPottitoYm  PubHc  Library,  500 
High  Street.  Pottstown,  F^A  19464 

Attorney  for  licensee:].  Vf.  Durham, 
Sr.,  Esquire,  Sr.  V.  P.  and  General 
Coimsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia.  PA  19101  x 

NRC  Project  Director:  John  F.  Stoliv 

Pnblk  Service  Electric  *  Gm  Gonpany. 
Docket  Ito.  50-272,  Sakm  Nuclear 
GeMratiag  Statfam.  Ihiit  No.  1,  Sakm 
County.  New  lefeey 

Aite  of  amendment  request:  October 
6, 1097 

Description  of  amendment  request: 
The  amendment  to  the  Technical 
Specifications  would  increase  the 
allowable  band  for  control  and 
shutdown  rod  demanded  position 
versus  indicated  position  from  plus  or 
minus  12  steps  to  plus  or  minus  16 
steps  when  the  power  level  is  not 
greater  than  85%  rated  thermal  power. 
The  amendment  is  identical  to 
Amendment  183  for  Salem  Unit  2, 
which  was  issued  September  10, 1997. 
as  an  axisent  amendment 

Basis  ^  proposed  no  significant 
haxards  determination:  As  required  by 
10  CFR  50.91(a),  the  licrasee  hM 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  propoaed  change  does  not  invohra 
a  significant  incraaae  in  dw  probabili^  or 
conaaquoioaB  of  an  accident  praviouafy 
evaluated. 

The  propoaed  change  to  the  rod 
miaalignment  criteria  of  (plus  or  minus]  18 
steps  br  con  powers  equal  to  or  below  85% 
of  RATED  THERMAL  POWER  (RTF)  does  not 
inoaase  the  probability  of  previously 
evaluated  acddenU.  faicreaaing  the 
magnitude  of  the  allowed  control  rod 
miaalignmant  is  not  a  contributor  to  the 
mechanistic  cause  of  an  accidmt  evaluated 
in  any  accident  analysis.  The  magnitude  of 
control  rod  indicated  mt— Hgwmmt  is  a 
parameter  used  to  estdilish  the  initial 
cooditioiia  far  accident  evaluation. 

The  propoaed  incraaae  hi  the  alloivable  rod 
misalignment  from  the  cuznnt  (phis  or 
miiiusTl2  steps  for  reactor  powers  equal  to 
or  less  than  85%  RTP  does  not  involve  a 
significant  Innaasu  in  the  consequence  of 
any  pravioosly  evaluated  acddaot  Rod 
miaalignment  affacts  power  distribution, 
shutdown  maigtai  and  the  efected  rod 
accident  An  extension  of  the  allowable  rod 
misalignment  above  and  below  85%  RTP  has 


been  analyzed  in  Westii^ouse  WCAP- 
14672.  As  provided  in  WCAP-14672,  above 
85%  the  allowable  misaligniiient  is  govamed 
by  the  available  peaking  £tctor  margins  as 
determined  by  flux  maps. 

[Public  Service  Electric  h  Gas)  PSEftG  is 
simplifying  the  proposed  change  by  keeping 
the  currently  allowed  (plus  or  minus]  12  step 
misalignment  in  Technical  Specifications 
3.1.3.1  and  3.1.3.2.1  for  reactor  power  greater 
than  85%  RTP. 

The  PSEAG  proposed  dun^  is  to  allow 
(plus  or  minus]  18  steps  misalignments  in 
Technical  Specifications  3.1.3.1  and  3.1.3.2.1 
farreactor  power  less  than  or  equal  to  85% 
RTP.  As  demonstrated  \n  WCAP-14672,  for 
reactor  powen  less  than  85%  RTP,  the 
available  peaking  factor  maigin  increases 
futer  than  any  penalty  associated  with  a 
(plus  or  minus]  18  step  misaUgnmenL 

As  described  in  Section  4.0  of  the 
Westinghouse  WCAP,  a  conservative  penalty 
Cjctor  has  been  applied  to  the  rod  inaartion 
auowranca  (RIA)  of  the  shutdown  margin 
calculation  to  account  for  rods  mi—HgnaH  an 
additional  (plus  or  minus]  6  steps  (for  a  total 
of  (plus  or  minus]  18  steps).  1^ 
conserv^ve  penalty  &ctt»r  is  ^tplied  as  part 
of  the  reload  analysis  in  order  to  satisfy 
Technical  Specification  3.1.1.1. 

In  addition  to  the  nnmal,  or  Condition  1, 
operational  transienta,  thS  impacts  of 
increased  rod  misaltynnent  on  Condition  D, 
in  and  IV  accident  analysis  have  also  been 
evaluated.  The  propoaed  increase  in  rod 
misalignment  dioes  not  have  a  Mgnifit^nt 
effect  on  any  moderator  or  Doppler  reactivity 
coefficients  or  defects,  boron  worth  or  reactor 
kinetics  parameters. 

To  account  for  the  potential  inoeaae  in 
ejected  rod  parameten,  conservative  penalty 
fiKtore  have  been  applied  to  the  reload  safety 
evaluation  to  cover  the  additional  (plus  or 
minus]  6  step  misalignment  Margin  is 
availd>le  in  the  reload  safety  analysis  to 
accommodate  this  impact 

Therefore,  the  piopoeed  amendment  does 
not  increase  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

2.  The  proposed  change  does  not  crsate  the 
posaOiili^  of  a  new  or  diSarent  kind  of 
accident  from  any  accident  previously 
evaluated. 

ONo  new  accident  scenarios,  feilure 
mechanisms  or  Hmiring  single  feiluies  are 
introduced  as  a  reault  of  the  propoaed  change 
to  the  rod  misaltgnment  criteria  of  (plus  or 
minus]  18  steps  below  85%  RTP.  The 
implementation  of  the  proposed  rod 
misalignment  criteria  iwUl  have  no  adverse 
effect  on  the  perfdrmaace  of  uy  other  safety 
related  system.  Therefore,  the  pn^xMed 
ammdment  does  not  create  the  poasihility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Operation  of  the  frcility  in  accordance 
with  the  proposed  amendment  wrould  not 
involve  a  significant  reductirm  in  the  margin 
of  safety.  The  Technical  Specifications 
allowed  incraaae  in  peeking  fecton  m  power 
is  reduced  acconuaodates  the  peaking  factor 
penalty  associated  writh  the  additional  (plus 
or  miinis]  6  Step  misalignment  for  core 
powan  equal  to  or  leas  than  85%  RTP. 


Thereftne,  there  is  no  change  to  the  peaking 
fectors  assumed  in  the  safety  analysis.  In 
addition  to  peaking  fectors.  there  is  no 
change  in  any  other  currant  limit  input  into 
the  safety  analysis.  As  the  input,  or  initial 
conditioru,  of  the  safety  aiial3rsis  have  not 
changed,  there  is  no  reduction  in  the  maigiB 
to  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  nq 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broedway,  Salem,  NJ  08079 

PttbUc  Service  Electric  ft  Gas  Compai^, 
Docket  No.  50^72,  Sakm  Nadear 
Generatiag  Statkai,  Unit  No.  1,  Salen 
County,  New  Jeiaey 

Date  of  amendment  request:  October 
14, 1997 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
the  Salem  Unit  1  Technical 
Specification  (TS)  3.4.6.3,  "Primary 
Cbolant  System  Pressure  Isolation 
Valves  Limiting  Condition  for 
Operation."  to  be  consistent  with  Salem 
Unit  2  TSs. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.gi(a),  Uie  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  prepoeed  change  does  not  involve 
a  significant  inoeaae  in  the  probability  w 
consequences  of  an  accident  previously 
evaluated. 

The  maiority  of  the  proposed  changes,  aa 
deacribed  above,  are  editorial  in  nature. 
Rewording,  and  reformatting  the  Limiting 
Condition  for  Operation,  including  the 
surveillance  requirements  do  not  involve  a 
significant  increase  to  the  probability  or 
consequences  of  an  accident 

Thoae  substantive  changes  invohring  the 
addition  of  (1)  new  reactor  coolant  system 
praasure  isolation  valves,  (2)  providing  for  a 
shorter  test  frequency  upon  entry  into  Mode 
4,  and  (3)  adding  a  new  surveillance  test 
requirement  do  not  increase  the  probability 
or  consequences  of  an  accident  These 
changes  ensure  that  the  system  and 
components  needed  to  prevent  and  minimtM^ 
the  effects  of  inter-system  loss  of  coolant  are 
properly  identified  in  the  Technical 
Specifications. 

Although  inessttre  isohtion  vahres  are 
being  added  to  the  Technical  Specificatioa 
table,  these  valves  were  already  included  ia 
the  1ST  (insanrice  testing]  {vogram  as 
pnasure  isolation  valves  and  were  being 
tested  as  sucJi.  The  [Moposed  changes  do  not 
involve  a  significant  increase  in  the 
probabihty  or  consequences  of  an  accidant 
previously  evaluated. 
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2.  The  proposed  change  does  not  craate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change,  as  described  above, 
does  not  physically  alter  the  facility  or  the 
operation  of  the  facility.  The  majority  of  the 
changes  are  editorial  in  nature  and  provide 
for  improvement  in  the  human  factors  of  the 
Technical  Specifications,  while  properly 
identifying  all  the  pressure  isolation  valves 
in  the  Technical  Specificatioiu.  The  addition 
of  valves  into  the  Technical  Specification  is 
an  administrative  change  that  improves  the 
quality  of  the  LCO  1  limiting  condition  lor 
opentioni,  but  does  not  add  components  to 
the  bcility. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
m  significant  reduction  in  a  margin  of  safsty. 

The  margin  of  safisty ,  as  defined  in  the 
bases  for  any  technical  specifications, 
depend  upon  proper  identification  of 
equipment  and  performance  of  the  proper 
surveillance  requirements  to  demonstrate 
equipment  operability.  The  proposed  change 
will  ensure  that  the  proper  valves  are 
identified  and  tested  in  accordance  with  the 
Technical  Specification  requirements. 

The  proposed  changes  do  not  involve  a 
aigoificant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
itMidards  of  10  CFR  50.92(c)  are 
ntfsfied.  Therefore,  the  NRC  staff 
proposee  to  determiae  that  the 
amendment  request  involves  no 
■inificant  hazards  consideration. 

"Loco/  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  N]  08079 

Attorney  for  licensee:  Jeffrie  J.  Keenan. 
Esquire.  Nuclear  Business  Unit  -  N21, 
P.O.  Box  236.  Hancocks  Bridge.  NJ 
08038 
NRC  Profect  Director  John  F.  Stolz 

Pablic  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  SUtion,  Unit  Noe.  1 
aad  2,  Salem  County,  New  Jersey 

Dote  {^amendment  request:  October 
21.1997 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  Tables  3.3-1 
and  4.3-1  to  require  that  Functional 
Unit.  i2.  Power  Range.  Neutron  Flux." 
be  operable  in  Mode  3,  as  well  as  in 
Modes  1  and  2.  The  change  is  being 
proposed  because  the  licensee  has 
determined  that  the  power  range 
nuclear  instrumentation  should  be 
operable  in  Mode  3  whenever  the 
reactor  trip  system  breakers  are  in  the 
closed  position  and  the  control  rods  are 
caMble  of  being  withdrawn. 

ituit  for  proposed  no  significant 
hazards  determination:  As  required  by 


10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  requirement  for  operability  of  a  trip 
and  the  surveillance  requirements  to  ensure 
the  functionality  of  the  trip  m  independent 
of  the  probability  of  an  accident  previously 
evaluated.  The  accident  that  this  trip  is 
intended  to  mitig»te  is  the  Rod  Withdrawal 
from  Subciidcality  event.  The  surveillance 
procedure  and  the  requirement  for  the  trip  to 
be  operational  when  the  Control  Rod  Drive 
System  is  capable  of  rod  movement  mitigate 
the  consequences  of  this  event,  and  do  not 
incraaaa  (ha  probability  of  a  rod  withdrawal 
from  subcritical.  ^ 

Therefore,  the  probability  and 
consequences  of  an  accident  previously 
evaluated  are  not  significantly  increased. 

2.  The  proposed  change  does  not  create  dte 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  cbuiges  do  not  involve  any 
modifications  to  existing  plant  equipment,  do 
not  alter  the  function  of  any  plant  systems, 
do  not  introduce  any  new  operating 
configurations  or  new  modes  of  plant 
operation,  or  change  the  safety  analyse*.  The 
proposed  change  is  intended  to  ensure  that 
the  trip  function  is  available  and  will 
perform  as  designed  in  the  event  of  a 
previously  evaluated  event. 

The  proposed  changes  will  not  create  the 
possibility  of  a  new  or  di£brent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  propoaed  change  does  not  reduce  the 
margin  of  safety,  because  assurance  of  the 
operability  of  the  trip  function  is  increased 
by  the  proposed  change. 

Based  on  the  above.  PSEaG  (Public  Service 
Electric  a  Gas  Company)  has  determined  that 
the  proposed  changes  dp  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Load  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem.  NJ 

Attorney  for  licensee:  ]effrie  ].  Keenan, 
Esquire,  Nuclear  Business  Unit  -  N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038 

NRC  Project  Director:  John  F.  Stolz 


The  Qeveland  Electric  Hlumiaating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  1.  Lake  County,  Ohio 

Date  of  amendment  request:  August 
28. 1997 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specification  3.4.11,  "Reactor 
Coolant  System  (RCS)  Pressure  and 
Temperature  (P/T)  Limits,"  to 
incorporete  the  new  P/T  curves,  which 
were  provided  by  General  Electric 
Nuclear  Energy  in  report  number  GE- 
NE-B1301793-01,  "Peny  Unit  1  RJ^ 
Surveillance  Materials  Testing  and 
Analysis." 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  S0.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration  which 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  iitcrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluatod. 

The  proposed  change  will  provide  fitw 
approved  P/T  limit  curves  which  ore  valid 
through  9  effective  full-power  years  (EFPY) 
and  18  EFPY.  This  change  will  not  affect  any 
Safaty  Limits,  Power  Distribution  LimiU,  or 
Limiting  Conditions  for  Operation.  The 
propoaed  changes  incorporate  operating 
limits  which  provide  margin  to  brittle  Cailiue 
of  the  reactor  vessel  boaed  on  testing  of  the 
irradiated  reactor  vessel  materials  (base 
metal,  weld  material,  and  heat  aChcXed  zone 
material).  The  limiu  ensure  that  adequate 
safety  maigiru  against  nonductile  or  rttiidly 
propagating  failure  exist  duiing  normal 
operation,  anticipated  operational 
occurrenoes.  and  system  hydrostatic  teats. 
The  specimens  have  been  tested  and    '■ 
analyzed  in  accordance  withlO  CFR  50. 
Appendices  G  and  H.  usiqg  the  methods 
described  in  Generic  Letter  88-11  and 
Regulatory  Guide  1.99  Revision  2.  The 
predicted  lowest  upper  shelf  energy  at  32 
EFFY  VMS  greater  man  the  minimum 
ivquiied  by  10  CFR  50.  Appendix  G.  The 
adiusted  raiBrenoe  temperature  for  the 
Umiting  material  was  lower  than  the  200 
dsfpee  Fahrenheit  limit  required  by 
Regulatory  Guide  1.99  Revisian  2.  As  such, 
the  integrity  of  the  reactor  pressure  coolant 
boundary  is  main*"'"*^  The  changes  will 
result  in  equivalent  or  more  conservative 
limits  on  reactor  vessel  pressure  as  a  fimction 
of  temperature  for  all  operational  conditions 
(hydrostatic  and  leak  testing,  non-nuclear 
haatup/oooldown.  and  core  critical 
operations).  The  methodology  used  to  derive 
these  values  produces  limits  w^ich  continue 
to  ensure  that  sufficient  margin  is  maintained 
to  meet  the  criteria  of  GDC  31.  "Fracture 
Prevention  of  Reactor  Coolant  Pressure 

Boundary."  There  are  no  plant  modifications 

asaociated  with  this  change  and  no  new  or 

revised  system  interfaces.  The  proposed 
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changes  do  not  increase  the  probability  of 
occurrence  or  consequences  previously 
evoltiated  because  the  temperature  shifts  are 
well  within  equipment  operating  ranges.  As 
such,  there  is  no  increase  in  the  probability 
of  occurrence  or  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not  cieete  the 
possibility  of  a  new  or  difEsrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  proposed  changes  do 
not  involve  any  new  modes  of  operation.  The 
only  change  will  be  operation  of  the  plant 
within  operating  pressure  limits  which  are 
determined  in  a  more  conservative  manner. 
Therefore,  no  new  failure  mode  or  accident 
sequence  is  introduced  by  this  change. 

The  testing  and  analysis  meets  10  CFR  50. 
Appendices  G  and  H.  requirements; 
therefore,  no  new  aoddent  types,  such  as 
tMitUe  fracture  of  a  reactor  pressure  coolant 
boundary  component  is  postulated.  The 
adfusted  refsrence  temperature  and  upper 
shelf  energy  predicted  at  32  EFPY  an  well 
within  the  limiU  of  10  CFR  50.  Appendices 
G  and  H.  Therefore,  the  possibility  of  an 
accident  of  a  new  or  dififisrent  type  than  any 
previously  evaluated  is  not  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  P/T  limiu  are  establishedto  provide 
acceptable  margins  for  the  operation  of  the 
reactor  coolant  system  during  heat  up  and 
cool  down,  critiuiity.  and  hydrotest 
conditions.  Technical  Specification  3.4.11 
limits  the  rates  of  change  of  temperature  and 
pressure  to  values  consistent  %vith  the 
fracture  toughness  requirements  of  10  CFR 
50.  Appendices  G  and  H.  and  ASME  Boiler 
and  Pressure  Vessel  Code  Section  III 
Appendix  G.  The  bases  section  for  Technical 
Specification  3.4.11  refisrs  to  10  CFR  50. 
Appendices  G  and  H,  and  ASME  Code 
Section  III  Appendix  G.  Changes  in  these 
limits  are  necessary  becausethe  fracture 
toughness  properties  of  ferritic  materials  in 
the  reactor  vessel  change  as  a  function  of 
reactor  operating  time.  The  specific 
requirements  for  fracture  toughness  and 
reactor  vesae^aaterial  surveillance  that  mtist 
be  considered  in  developing  the  P/T  limits 
are  defined  by  10  CFR  50,  Appendices  G  and 
H.  The  specific  limits  defined  by  10  CFR  50, 
Appendices  G  and  H,  set  the  margin  of  safety 
for  the  reactor  pressure  vessel  coolant 
boundary.  Since  the  testing  and  analysis  of 
the  vessel  specimens  meet  the  reqiurements 
and  limits  defined  in  10  CFR  50.  Appendices 
G  and  H.  the  margin  of  safety  as  defined  in 
the  basis  for  Technical  Specification  3.4.11  is 
not  reduced.  The  revised  curves  are  based  on 
the  latest  NRC  guidelines  along  with  actual 
neutron  fluence  data  for  Perry.  The  new 
limits  conservatively  account  for  irradiation 
embrittlement  effects,  thereby  maintaining 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ap;>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  coiuideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Peiry,  OH  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  WashiMton.  DC 
20037 

NRC  Project  Director.  Gail  H.  Marcus 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Dnqneene  Light  Cmiq»any,  Ohio  Edison 
Coi^tany,  Pamnsylrania  Power 
Company.  Toledo  Ediaon  Company, 
Docket  No.  50-440.  Perry  Nndear 
Ptiwer  PUnt,  Unit  1,  Lake  County,  Ohio 

Date  of  amendnient  request: 
Septembier  8, 1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Tedmical  Specification  (TS)  5.2.2.e, 
"Organization  -  Unit  Sta£f,"  by  removing 
the  reference  to  the  NRC  Policy 
Statement  on  working  hours. 
Administrative  proc^iues  will  be 
developed  to  limit  the  working  hours  of 
tmit  staff  who  perform  safety-related 
functions. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration  which 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  TS  5.2.2.e  only 
alters  the  administrative  location  of  and  the 
regulatory  controls  applicable  to  unit  staff 
specific  overtime  limits  and  working  houn. 
Overtime  will  remain  controlled  by  plant 
acfaninistrative  procedures.  Changes  to  the 
relocated  overtime  limits  and  working  houn 
will  be  subject  to  review  and  evaluation 
under  10  CFR  50.59,  "Changes,  Tests  and 
Experiments."  There  is  not  an  increase  in  the 
probability  of  an  accident  previously 
evaluated  because  no  change  is  being  made 
to  any  accident  initiator.  No  previously 
anal)rzed  accident  scenario  is  changed,  and 
initiating  conditions  and  assiunptions  remain 
as  previously  analyzed. 

There  is  not  an  increase  in  the  radiological 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  affect  accident  conditions  or  assumptions 
used  in  evaluating  the  radiological 
consequences  of  an  accident.  The  proposed 
change  does  not  alter  the  source  term, 
containment  isolation,  or  allowable 
radiological  releases.  Therefore,  there  is  no 
increese  in  the  radiological  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  or  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diSsrent  kind  of 


accident  from  any  accident  previously 
evaluated  because  the  proposed  change  does 
not  change  the  way  the  plant  is  operated,  and 
no  new  or  different  feilure  modes  have  been 
defined  for  any  plant  system  or  component 
important  to  safety,  nor  has  any  limiting 
single  failiue  been  identified  as  a  result  of  the 
proposed  change.  No  new  or  difiiarent  types 
of  feilures  or  accident  initiators  are 
introduced  by  the  proposed  change. 

The  proposed  change  to  TS  S.2.2.e  only 
alters  the  administrative  location  of  and  the 
regulatory  controls  applicable  to  unit  staff 
specific  overtime  limits  and  working  houn. 
Therefore,  there  is  no  possibility  created  for 
a  new  or  different  kind  of  accident 

3.  The  proposed  change  does  not  involve 
a  staiificant  reduction  in  a  margin  of  safety. 

The  proposed  chaiige  does  not  involve  a 
reduction  in  a  margin  of  safety  because  unit 
staff  overtime  is  not  on  input  in  the 
calculation  of  a  sofiBty  margin  with  r^ard  to 
Technical  Specification  Safety  LimiU, 
Umiting  Safety  System  Settings,  other 
Techninl  Specification  Limiting  Conditions 
for  Operation,  the  Operational  Requirements 
Manual,  or  other  previously  defined  murginf 
for  any  structure,  system,  or  component 
important  to  safety.  The  proposed  change  to 
TS  5.2.2.e  only  altera  the  administrative 
location  of  and  the  regulatory  controls 
applicable  to  unit  staff  specific  overtime 
limits  and  worki^  houn. 

The  NRC  stanhas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Ioco7  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry,  OH  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman.  Potts  &  Trowbridge, 
2300  N  Street.  NW..  Washington,  DC 
20037 

NRC  Project  Director:  Gail  H.  Marcus 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2. 
Somervell  County,  Texas 

Date  of  amendment  request:  October 
24. 1997 

Brief  description  of  amendments: 
Change  to  the  core  safety  limit  curves 
and  overtemperature  N-16  reactor  trip 
function  setpoints  to  support  operation 
with  Unit  1,  cycle  7  core  configuration. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  tiie  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

A.  Revision  to  the  Unit  1  Core  Safsty 
Limits 
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Analyses  of  reactor  core  safety  limits  are 
required  as  part  of  reload  calculations  for 
•ach  cycle.  TU  Electric  has  performed  the 
uiAlyses  of  the  Unit  1 .  Cycle  7  core 
configuntion  to  determine  ihe  reactor  core 
safety  limits.  The  methodologies  and  safety 
analysis  values  result  in  new  operating 
curves  which,  in  general,  permit  plant 
operation  over  a  similar  range  of  acceptable 
conditions.  This  change  means  that  if  a 
transient  were  to  occ\ir  with  the  plant 
operating  at  the  limits  of  the  new  curve,  a 
diSerent  temperature  and  power  level  might 
be  attained  than  if  the  plant  were  operating 
within  the  bounds  of  the  old  curves. 

However,  since  the  new  ciuves  were 
developed  using  NRC  approved 
methodologies  which  are  wholly  consistent 
with  and  do  not  represent  a  change  in  the 
Technical  Specification  BASES  for  safety 
limits,  all  applicable  postulated  transients 
will  continue  to  be  properly  mitigated.  As  a 
result,  there  will  be  no  significant  increase  in 
the  consequences,  as  determined  by  accident 
analyses,  of  any  accident  previously 
evaluated. 

B.  Revision  to  Unit  1  Overtemperature  N- 
16  Reactor  Trip  Setpoints 

As  a  result  of  changes  discussed,  the 
Overtemperature  reactor  trip  setpoint  has 
been  recalculated.  These  trip  setpoints  help 
eiuure  that  the  core  safety  limits  are 
protected  and  that  all  applicable  limits  of  the 
safety  analysis  are  met. 

Based  on  the  calculations  performed,  no 
significant  changes  to  the  safety  analysis 
values  for  Overtemperature  reactor  trip 
setpoint  were  required.  The  fldeltal)  trip  reset 
function  was  revised  due  to  more  top-skevred 
axial  power  distributions  predicted  for  this 
cycle.  The  analyses  performed  show  that, 
using  the  TU  Electric  methodologies,  all 
applicable  limits  of  the  safety  analysis  are 
met.  This  setpoint  provides  a  trip  function 
which  allows  the  mitigation  of  postulated 
accidents  and  has  no  impiact  on  accident 
initiation.  Therefore,  the  changes  in  safety 
analysis  values  do  not  involve  an  increase  in 
the  probability  of  an  accident  and.  based  on 
satisfying  all  applicable  safety  analysis 
limits,  there  is  no  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

In  addition,  sufficient  operating  margin  has 
been  maintained  in  the  overtemperature 
setpoint  such  that  the  risk  of  turbine 
runbacks  or  reactor  trips  due  to  upper 
plenum  flow  anomalies  or  other  operational 
transients  will  be  minimized,  thereby, 
reducing  potential  challenges  to  the  plant 
safety  systems. 
SUMMARY 

The  changes  in  the  amendment  request 
applies  NRC  approved  methodologies  to 
changes  in  safety  analysis  values,  new  core 
safety  limits  and  new  N-16  setpoint  and 
parameter  values  to  assure  that  all  applicable 
safety  analysis  limits  have  been  met.  The 
potential  for  an  operational  transient  to  occur 
has  aot  been  affected  and  there  has  been  no 
significant  impact  on  the  consequences  of 
any  accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 


The  proposed  changes  involve  the 
calculation  of  new  reactor  core  safety  limiu 
and  overtemperature  reactor  trip  setpoint 
reseU.  As  such,  the  changes  play  an 
important  role  in  the  analysis  of  postulated 
accidents  but  none  of  the  changes  effect  plant 
hardware  or  the  operation  of  plant  systems  in 
a  way  that  could  initiate  an  accident. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  diSerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

In  reviewing  and  approving  the  methods 
used  for  safety  analyses  and  calculations,  the 
NRC  has  approved  the  safety  analysis  limits 
which  establish  the  margin  of  safety  to  be 
maintained.  While  the  actual  impact  on 
safety  is  discussed  in  response  to  question  1. 
the  impact  on  margin  of  safety  is  discussed 
below: 

A.  Revision  to  the  Unit  1  Reactor  Core 
Safety  Limits 

The  NRC-approved  TU  Electric  reload 
analysis  methods  have  been  used  to 
determine  new  reactor  core  safety  limits.  All 
applicable  safety  analysis  limits  have  been 
met.  The  methods  used  are  wholly  consistent 
«vith  Technical  SpecificaUon  BASES  2.1 
which  is  the  bases  for  the  safety  limits.  In 
particular,  the  ciuves  assure  that  for  Unit  1 , 
Cycle  7.  the  calculated  DNBR  is  no  less  than 
the  safety  analysis  limit  and  the  average 
enthalpy  at  the  vessel  exit  is  less  than  the 
enthalpy  of  saturated  liquid.  The  acceptance 
criteria  remains  valid  and  continues  to  be 
satisfied:  therefore,  no  change  in  a  margin  of 
safety  occurs. 

B.  Revision  to  Unit  1  Overtemperature  N- 
16  Reactor  Trip  Setpoints 

Because  the  reactor  core  safety  limiU  for 
CPSES  Unit  1,  Cycle  7  are  recalculated,  the 
Reactor  Trip  System  instrumentation  setpoint 
values  for  the  Overtemperature  N-16  reactor 
trip  setpoint  which  protect  the  reactor  core 
safety  limits  must  also  be  recalculated.  The 
Overtemperature  N-16  reactor  trip  setpoint 
helps  prevent  the  core  and  Reactor  Coolant 
System  from  exceeding  their  safety  limits 
during  normal  operation  and  design  basis 
anticipated  operational  occurrences.  The 
most  relevant  design  basis  analysis  in 
Chapter  15  of  the  CPSES  Final  Safety 
Analysis  Report  (FSAR)  which  is  a^ted  by 
the  Overtemperature  reactor  trip  setpoint  is 
the  Uncontrolled  Rod  Cluster  Control 
Assembly  Bank  Withdrawal  at  Power  (FSAR 
Section  15.4.2).  This  event  has  been  analyzed 
with  the  new  safety  analysis  value  for  the 
Overtemperature  reactor  trip  setpoint  to 
demonstrate  compliance  with  event  specific 
acceptance  criteria.  Because  all  event 
acceptance  criteria  are  satisfied,  there  is  no 
degradation  in  a  margin  of  safety. 

The  nominal  Reactor  Trip  System 
instrumentation  setpoints  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
(Technical  Specification  Table  2.2-1)  are 
determined  based  on  a  statistical 
combination  of  all  of  the  uncertainties  in  the 
channels  to  arrive  at  a  total  uncertainty.  The 
total  uncertainty  plus  additional  margin  is 
applied  in  a  conservative  direction  to  the 
safety  analysis  trip  setpoint  value  to  arrive  at 
the  nominal  and  allowable  values  presented 


in  Technical  Specification  Table  2.2-1. 
Meeting  the  requirements  of  Technical 
Specification  Table  2.2-1  assures  that  the 
G^ertemperature  reactor  trip  setpoint 
assumed  in  the  safety  analyses  remains  valid. 
The  CPSES  Unit  1 ,  Cycle  7  Overtemperature 
reactor  trip  setpoint  is  not  significantly 
different  from  the  previous  cycle,  and  thus 
provides  operational  flexibility  to  withstand 
mild  transients  without  initiating  automatic 
protective  actions.  Although  the  value  of  the 
f[deltal)  trip  reset  function  satpoint  ia 
different,  the  Reactor  Trip  System 
instrumentation  setpoint  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
are  consistent  with  the  safety  analysis 
assumptions  which  have  been  analytically 
demonstrated  to  be  adequate  to  meet  the 
applicable  event  acceptance  criteria.  Thus, 
there  is  no  reduction  in  a  margin  of  safety. 

Using  the  NRC  approved  TU  Electric 
methods,  the  reactor  core  safety  limits  are 
determined  such  that  all  applicable  limits  of 
the  safety  analyses  are  met.  Because  the 
applicable  event  acceptance  criteria  continue 
to  be  met,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
7ocat;on.University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  702  College,  P.O. 
Box  19497.  Arlington.  TX  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq..  Morgan,  Lewis  and  Bockius.  1800 
M  Street,  N.W..  Washington,  DC  20036 

NRC  Profect  Director  James  W. 
Clifford.  Acting 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
licenses.  Proposed  No  S^dficant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazjirds 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
die  notice  period  of  the  original  notice. 
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Duke  Eneny  Corporation,  Docket  Nos. 
50-369  and50-370, McGuire Nuclear 
Station,  Units  1  and  2,  Mecklodnug 
County,  North  Carolina 

Date  of  amendment  request:  October 
13, 1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
support  replacement  of  the  three  safiety- 
related  wide  range  level  Instruments. 
The  engineered  safety  features  trip 
setpoint  for  the  refueling  water 
automatic  switchover  to  recircidation 
would  be  revised  to  accoimt  for  the 
difference  in  instrument  uncertainty 
associated  with  wide  range  level 
instruments  and  provide  additional 
response  time  margin. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  22, 
1997  (62  PR  54859) 

Expiration  date  of  individual  notice: 
November  21, 1997 

Local  Public  Document  Room 
location:  J.  Miurey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte.  9201  University  City 
Boulevard,  North  Carolina 

Duke  Enei^gy  Corporation,  Docket  Nos. 
50-289,  50-270,  and  50-287,  Oconee 
Nuclear  Statiim,  Unite  1,  2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  amendment  request:  October 
20, 1997 

Description  of  amendment  request: 
The  proposed  amendments  woidd  allow 
use  of  a  rerolling  process  as  an 
additional  repair  method  for  tube 
d^radation  found  in  the  tubesheet 
region.  The  rerolling  method  is  designed 
to  ensure  that  the  area  of  degradation 
will  not  serve  as  a  pressure  boundary 
once  the  repair  roll  is  installed,  thus 
permitting  the  tube  to  remain  in  service. 

Date  of  publication  of  individual 
noti(x  in  Federal  RegiMer:  October  28. 
1997 (62  FR  55835) 

Expiration  date  of  individual  notice: 
Comment  period  ends  November  12, 
1997;  Notice  period  ends  November  28, 
1997 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina 

Notice  Of  lasoance  Of  Anwndmento  To 
Facility  Operating  ] 


Commission's  rules  and  regulations. 
The  Commission  lias  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  nUes  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  l5etennination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circtunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particidar  fecilities  involved. 


During  the  period  since  publication  of 
the  last  biwecddy  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
deteimined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 


Duquesne  Light  Coaqiany.  et  aL.  Docket 
Noa.  50-334  and  50412,  Beaver  Valley 
Power  Station,  Unit  Noa.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
October  4, 1997 

Brief  description  of  amendments: 
These  amendments  revise  the 
stuveillance  reqoirements  in  Technical 
Specifications  ^TSa)  4.1.2.3.1. 4.1.2.4.1, 
4.5.2.b,  and  4.6.2.1.b  and  associated 
Bases.  The  subject  surveillance 
requirements  are  applicable  to  the 
chaiging/high-head  safety  injection 
pumps,  low-head  safety  injection 
pumps,  and  the  containment  quoich 
spray  pumps.  The  proposed  changes 
replace  the  current  specific  test 
acceptance  criteria  contained  in  these 
surveillance  requirements  with 
reqtdrements  to  verify  pump 
performance  in  accordance  with  the 
inservice  testing  program,  the 
emergency  core  coolhig  system  flow 
analysis,  or  the  containment  integrity 
safety  analysis,  as  applicable.  The 
proposed  changes  also  make  minor 
editorial  changes  in  these  TSs  and  make 


conforming  changes  in  the  TS  Index 
pages. 

Date  of  issuance:  October  28, 1997 

Effective  date:  Both  imits,  as  of  date 
of  issuance,  to  be  implemented  within 
60  days. 

Amendment  Nos.:  207,  86 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  December  18.  1996  (61  FR 
66706)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safefy  Evaluation  dated 
October  28, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001 

Entergy  Operations,  Inc.,  System 
Enei^gy  Resources,  Inc.,  Soudi 
Mississippi  Electric  Power  AssociatioB, 
and  Kfississippi  Power  ft  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station.  Unit  1.  Claibome 
Counfy,  Mississippi 

Date  of  application  for  amendment: 
May  27, 1997,  supplemented  by  October 
6,1997 

Brief  description  of  amendment:  The 
amendment  eliminated  selected 
response  time  testing  (RTT)  surveillance 
requirements  (SRs)  from  the  Technical 
Specifications  (TSs)  for  certain 
components  of  the  following  systems: 
reactor  protection  system  (SR 
3.3.1.1.15),  primary  containment  and 
dr3rweU  isolation  instrumentation  (SR 
3.3.6.1.8),  and  emergency  core  cooling 
system  (SRs  3.5.1.8  and  3.5.2.7). 

Date  of  issuance:  November  5, 1997 

Effective  date:  November  5, 1997 

Amendment  No.:  133 

Facility  Operating  License  No.  NPF- 
29:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  18,  1997  (62  FR  33122) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  5, 1997.Nb 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street. 
Natchez,  MS  39120 

Entergy  Operations,  Inc.,  Docket  No. 
50-382.  Waterlbrd  Steam  Electric 
Station.  Unit  3,  St  Charies  Parish. 
Louisiana 

Date  of  amendment  request:  JiUy  17, 
1996,  as  supplemented  October  14. 1997 

Brief  description  of  amendment:  The 
amendment  revises 
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Facility  Operating  License  No.  NPF-38 
to  reflect  the  name  change  £rom 
Louisiana  Power  ft  Light  Company  to 
Entergy  Louisiana.  Inc. 

Date  of  issuance:  November  3. 1997   ■ 

Effective  date:  November  3. 1997.  to 
be  implemented  within  60  days. 

Amendment  No.:  134 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised 

Facility  Operating  License  No.  NPF- 
38. 

Date  of  initial  notice  in  Federal 
Register  April  9, 1997  (62  FR  29749) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  3.  1997. 
The  letter  dated  October  14.  1997. 
provided  clarifying  information  which 
did  not  alter  the  initial  no  significant 
hazards  determination.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Lilnary.  Louisiana  Collection,  Lake&ont. 
New  Orleans.  LA  70122 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Qtrus 
County,  Florida 

Date  of  application  for  amendment: 
March  27.  as  supplemented  April  3. 
May  1.  and  August  20. 1997. 

Brief  description  of  amendment: 
Change  Technical  Specifications  (TS)  to 
pennanendy  establish  a  primary-to- 
secondary  leak  rate  of  1 50  gallons  per 
day  through  any  one  steam  generator 
and  specify  the  steam  generator  tube 
inservice  inspection  requirements  for 
pit-like  intergranular  attack  degradation 
in  the  "B"  Once-Through-Steam- 
Gen«Btor. 

Date  of  issuance:  October  28. 1997 

Effective  date:  October  28. 1997 

Amendment  No.:  158 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Fed«^ 
Roister  June  4. 1997  (62  FR  30632) 
The  August  20. 1997,  letter  provided 
clarifying  information  that  did  not  affect 
the  initial  no  significant  hazards 
consideration.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  28, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street.  Crystal  River.  Florida 
32629 


Florida  Power  and  light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  County, 
Florida 

Date  of  application  for  amendments: 
August  27, 1997 

Brief  description  of  amendments:  The 
admendments  change  the 
Administrative  Section  of  the  Technical 
Specifications  (TS)  to  allow  the  use  of 
12-hour  shifts. 

Date  of  issuance:  October  27. 1997 

Effective  date:  October  27, 1997 

Amendment  Nos:  194  and  188Facility 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register.  September  24, 1997  (62  FR 
50006)  The  Commissicm's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  27, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami. 
Florida  33199 

Indiana  Michigan  Power  Company, 
Docket  Nos,  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant.  Units  1  and  2, 
Berrien  County.  Michigan 

Date  of  application  for  omendmente: 
March  26, 1997. 

Brief  description  of  amendments:  The 
amendments  modify  surveillance 
4.7.5.1.e.2  which  requires  verification  of 
the  control  room  ventilation  system 
autostart  function. 

Date  of  issuance:  October  28, 1997 

Effective  date:  October  28, 1997,  with 
full  implementation  within  45  days. 

Amendment  Nos.:  218  and  202 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR- 74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  May  21,  1997  (62  FR  27796) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street.  St 
Joseph,  Michigan  49085 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  UmdoB 
County,  Connecticut 

Date  of  application  for  amendment: 
May  15. 1997 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Sections  3.1  and  4.1, 
"Reactor  Protection  System."  and  the 


associated  Bases  to  remove  run  mode 
intermediate  range  monitor  high  flux/ 
inoperative  with  the  associated  average 
power  range  monitor  downscale  scram 
trip  function.  The  amendment  also 
makes  other  editorial  revisions. 

Date  of  issuance:  October  27. 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  103 

Facility  Operating  License  No.  DPR- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  18. 1997  (62  FR  33127) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  27, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Tiunpike, 
Norwich,  Connecticut  06360  and  at  the 
Waterford  Ubrary.  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford. 
Coimecticut  06385 

Northeast  Nuclear  Eneigy  Compaay,  et 
•1.,  Docket  No.  50-336,  Ikfillstone 
Nuclear  Power  Station.  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  application  for  amendatent: 
September  2. 1997 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  (TSs)  l^  modifying  the 
nmyimnm  allowed  primary  containment 
internal  pressure  during  normal 
operation  firom  2.1  pounds  per  square 
inch  gauge  (psig)  to  1.0  psig.  The  TS 
Bases.  Section  3/4.6.1.4.  is  also  updated 
to  reflect  the  new  maximum  allowed 
primary  containment  internal  pressiue 
during  normal  operation. 

Date  of  issuance:  October  27. 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  209 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  24. 1997  (62  FR 
50007)  The  Commission's  related 
evaliiation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  27. 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike. 
Norwich,  Coimecticut,  and  Waterford 
Library.  ATTN:  Vlnce  Juliano.  49  Rope 
Ferry  Road,  Waterford,  Connecticut 


Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Dote  of  application  for  amendment: 
November  25, 1996,  as  supplemented 
December  12, 1996,  April  23,  May  8, 
July  1,  August  21,  and  September  29. 
1997 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specification  requirements  associated 
with  the  Minimum  Critical  Power  Ratio 
(MCPR)  safety  limits  for  Cycle  18  based 
on  the  cycle-specific  analysis  of  the 
current  mixed  core  of  GEll/GElO  fiiel 
parameters. 

Date  of  issuance:  October  29. 1997 

Effective  date:  October  29, 1997 

Amendment  No.:  99 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  9, 1997  (62  FR  17238) 
The  December  12, 1996,  letter  provided 
an  affidavit  for  the  original  application 
dated  November  25, 1996.  The  April  23, 
May  8,  August  21,  and  September  29,. 
1997,  letters  provided  clarifying 
information  in  response  to  the  staff's 
request  for  additional  information 
during  a  teleconference  on  March  18. 
1997.  The  July  1, 1997,  letter  provided 
a  nonproprietary  version  of  the  April  23, 
1997.  submittal.  This  information  was 
within  the  scope  of  the  original 
application  cmd  did  not  change  the 
staJETs  initial  proposed  no  significant 
hazards  considerations  determination. 
Therefore,  renoticing  was  not 
warranted.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  29. 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
7ocat/on.Miimeapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Miimeapolis, 
Minnesota  55401 

Northern  States  Pomrer  Company, 
Docket  No*.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County. 
Minnesota 

Date  of  application  for  amendments: 
November  27, 1996,  as  supplemented 
August  15,  September  2,  and  October  3, 
1997 

Brief  description  of  amendments:  The 
amendments  incorporate  Combustion 
Engineering  steam  generator  tube  sleeve 
designs  and  installation  and 
examination  techniques  into  the  plant 
Technical  Specifications  (TS). 
Specifically,  the  amendments  make 


changes  to  TS  4.12,  "Steam  Generator 
Tube  Surveillance,"  and  its  associated 
Bases  Section  B.4.12,  "Steam  Generator 
Tube  Surveillance." 
Date  of  issuance:  November  4, 1997 
Effective  date:  Nov«nber  4, 1997, 
with  full  implementation  within  30 
days 
Amendment  Nos.:  132  and  124 
Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  13, 1997  (62  FR  43370) 
The  August  15,  September  2.  and 
October  3. 1997.  letters  provided 
clarifying  information  and  updated  TS 
pages.  This  information  was  within  the 
scope  of  the  original  application  and  did 
not  change  the  staff's  initial  no 
significant  hazards  considerations 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  datetk 
November  4, 1997. 

Local  Public  Document  Room 
location:  Miimeapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis. 
Minnesota  55401 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  ConqMny  Delmarva 
Power  and  Light  Company,  and 
Atlantic  City  Electric  Company,  Dockst 
Nos.  50-277  and  50-278,  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and 
3,  Yoric  County,  Pennsylvania 

Date  of  application  for  amendments: 
June  4, 1997 

Brief  description  of  amendments:  The 
proposed  change  revises  the  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  Technical  Specifications  to 
eliminate  an  inconsistency  between 
emergency  core  cooling  system  (ECCS) 
operability  requirements  and  the  auto- 
start and  protective  trip  bypass  of  the 
emergency  diesel  generators  on  an  ECCS 
initiation  signal  during  certain  plant 
configurations. 

Date  of  issuance:  October  24, 1997 

Effoctive  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30. 

Amendments  Nos.:  221  and  226 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  13, 1997  (62  FR  43373) 
The  Commission's  related  evaluation  of 
the  amendmento  is  contained  in  a  Safsfy 
Evaluation  dated  October  24, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 


(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Hairisburg.  PA  17105 

Public  Service  Electric  ft  Gas  Company, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
May  19, 1997.  as  supplemented  by  letter 
dated  August  25. 1997 

Brief  description  of  amendment:  This 
amendment  changes  the  Hope  Creek 
Technical  Specification  (TS)  3.7.1.3. 
"Ultimate  Heat  Sink,"  to  raise  the 
minimum  allowable  ulimate  heat  sink 
(UHS)  water  level  from  76  feet  to  80 
feet,  lower  the  maximum  allowable  UHS 
temperature  from  88.6''F  to  BS'F,  and 
reflect  that  continued  plant  operation  to 
a  UHS  temperature  of  87°F  depends 
upon  the  association  of  UHS 
temperature  and  safety  system  ~ 
availability.  The  associated  Surveillance 
Requirement.  TS  4.7.1.3.  is  changed  to 
decrease  the  river  water  temperature,  at 
which  increasing  temperature 
surveillance  is  required,  fixim  85"^  to 
82'F.  The  requirements  of  TS  3.7.1.1. 
"Safety  Auxiliaries  Cooling  System 
(SACS)."  TS  3.7.1.2.  "Station  Service 
Water  System  (SSWS)."  and  TS  3.8.1.1, 
"Electrical  Power  Systems,"  are  revised 
to  reflect  the  revised  TS  3.7.1.3.  In 
addition,  the  Bases  for  3/4.7.1.  "Service 
Water  Systems,"  are  appropriately 
revised. 
Date  of  issuance:  October  28,  1997 
Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 
Amendment  No.:  106 
Facility  Operating  License  No.  NPF-  - 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  18, 1997  (62  FR  33132) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  28, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Locti7  Public  Document  Room 
location:  Pennsville  Public  Library.  190 
S.  Broadway,  Peimsville,  NJ  08070 

Public  Service  Electric  ft  Gas  Conqiany, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
March  31, 1997,  as  supplemented  by 
letters  dated  July  16,  August  26,  and 
October  3, 1997 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
Specification  (TS)  2.1.2.  "THERMAL 
POWER.  High  Pressure  and  High  Flow." 
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ACTION  a-l.c  for  TS  3.4.1.1. 
"Redrculation  Loops."  and  the  Bases 
for  TS  2.1.  "Safety  Limits."  These 
changes  are  being  made  to  implement 
an  appropriately  conservative  Safety 
Limit  Minimum  Critical  Power  Ratio  to 
include  Cycle  8  specific  analyses  for  all 
Hope  Creek  core  and  fuel  designs. 

Date  of  issuance:  November  4, 1997 

Effective  date:  The  license 
amendment  is  effective  as  of  its  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  107 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Rogistar  August  13. 1997  (62  FR  43374) 
The  August  26  and  October  3. 1997, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  4, 1997.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
iocationJ'eimsville  Public  Library,  190 
S.  Broadway.  Pennsville.  N]  08070 

Public  Service  Electric  ft  Gas  Cmnpany, 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
September  29, 1997 

Brief  description  of  amendment:  This 
amendment  changes  Technical 
SpecificaUon  (TS)  3/4.11.1,  "Uquid 
Effluent  -  Concentration."  The  change 
adds  a  requirement  to  perform  weekly 
sampling  and  monthly  and  quarterly 
composite  analyses  of  the  Station 
Service  Water  System  when  the  Reactor 
Auxiliaries  Cooling  System  is 
contaminated.  The  licensee  has  also 
proposed  an  editorial  change  to  TS 
Table  4.11.1.1.1-1.  In  Liquid  Release 
Type  B,  the  licensee  is  proposing  that 
the  acronym  for  Station  Service  Water 
System  be  changed  from  GSW  to  SSWS. 
Tliis  proposed  change  will  be  addressed 
in  a  future  license  amendment. 

Date  of  issuance:  November  6,  1997 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No.:  108 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  6,  1997  (62  FR  52161) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  6, 1997.  No 


significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway.  Pennsville.  NJ  08070 

Public  Service  Electric  ft  Gaa  Cnnpany. 
Docket  No.  50-354,  Hope  Creek 
Generating  SUtioa,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment: 
September  24. 1997 

Brief  description  of  amendment:  This 
amendment  adds  a  Siuveillance 
Requirement  to  Technical  Specification 
3/4.5.1^  "Emergency  Core  Cooling 
Systen^".  to  perform  a  monthly  valve 
positiofei  verification  for  the  four 
residual  heat  removal  cross-tie  valves. 

Dataof  issuance:  November  6. 1997 

Effet  tive  date:  As  of  the  date  of 
issuani  a.  to  be  implemented  within  60 
days. 

Ame  ndment  No.:  109 
"^Faci  ity  Operating  License  No.  NPF- 
57:  Th  s  amendment  revised  the 
Techni  cal  Specifications. 

Date  of  initial  notice  in  Federal 
Registi  n  October  6, 1997  (62  FR  52162) 
The  Cc  mmission's  related  evaluation  of 
the  am  mdment  is  contained  in  a  Safety 
Evalua  ion  dated  November  6, 1997.  No 
signifit  ant  hazards  consideration 
commc  nts  received:  No. 

Loco  1  Public  Document  Room 
locatia  ti;  Pennsville  Public  Library,  190 
S.  Bro€  dway.  Pennsville,  NJ  08070 

Public  Service  Electric  ft  Gas  Company, 
Deckel  No.  50-354.  Hope  Creek 
Genen  ting  Station.  Salem  County,  New 
Jeney 

Data  of  application  for  amendment: 
August  20,  1997 

Brief  description  of  amendment:  This 
amendment  changes  the  Technical 
Specifications  (TSs)  to  provide  for  1) 
the  relocation  of  suppression  chamber 
volume  references  in  Limiting 
Condition  for  Operation  (LCO)  3.5.3  to 
the  Hope  Creek  (HC)  Updated  Final 
Safety  Analysis  Report  (UFSAR)  and  TS 
Bases  as  appropriate;  2)  the  revision  of 
the  suppression  chamber  volume 
currently  listed  in  LCO  3.5.3.b;  3)  the 
relocation  of  the  suppression  chamber 
volume  references  in  LCO  3.6.2.1.a.l  to 
the  UFSAR  and  TS  Bases;  and  4)  the 
revision  to  the  suppression  chamber 
voliune  reference  in  TS  5.2.1  to 
reference  the  TS  Bases  section  where 
this  information  will  reside. 

Date  of  issuance:  November  6,  1997 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No.:  110 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications  and  License. 


Date  of  initial  notice  in  Federal 
RogirteR  September  24. 1997  (62  FR 
50010)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  6, 1997.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Pennsville  Public  Library,  190 
S.  Broadway,  Pennsville,  NJ  08070 

Rocbeater  Gas  and  Electric 
Corporation.  Docket  No.  SO-244,  R.  E. 
Ginna  Nuclear  Power  Plant.  Wayne 
County.  New  York 

Date  of  application  for  amendment: 
August  19. 1997.  as  supplemented 
September  29. 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  revises  the  Ginna 
Station  Improved  Technical 
Specifications  by  adding  a  note  to  the 
Containment  Spray  (CS)  Limiting 
Condition  for  Operation  3.6.6  which 
allows  the  CS  pumps  in  MODE  4  to  be 
placed  in  pull-stop,  and  motor-operated 
valves  896A  and  896B  to  have  their  DC 
control  power  restored  with  the  valves 
placed  in  the  closed  position  in  order  to 
perform  interlock  and  valve  testing  of 
MOVs  857A.  857B.  and  857C.  A  time 
limit  of  2  hours  is  placed  on  this 
configuration  for  each  test 

Date  of  issuance:  October  29. 1997 

Effective  date:  October  29,  1997 

Amendment  No.:  68 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  24, 1997  (62  FR 
50011)  The  September  29, 1997,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
October  29, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue,  Rochester,  New  York 
14610 

Southern  Nuclear  Operating  Company, 
Inc..  Docket  Nos.  50-348  and  50-364, 
Joseph  M  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
September  17. 1997 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  3/4.4.9,  "Specific 
Activity,"  and  the  associated  Bases  to 
reduce  the  limit  associated  with  dose 
equivalent  iodine-131.  The  steady-state 
dose  equivalent  iodine-131  limit  would 
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be  reduced  by  50  percmt  from  0.3  mu 
Curie/gram  to  0.15  mu  Curie/gram  and 
the  maximum  instantaneous  value 
would  be  reduced  by  50  percent  from  18 
mu  Curie/gram  to  9  mu  Curie/gram. 

Date  of  issuance:  October  29, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days 

Amendment  Nos.:  Unit  1  - 132;  Unit 
2-124 

Facility  Operating  Ucense  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Kegister.  September  24. 1997  (62  FR 
49998)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
October  29. 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Ulsary.  212  W.  BiBdeshaw  Street,  Post 
0£Boe  Box  1369.  Dodian.  Alabama 
36302 

Hie  Oeiraland  Eiectricllhanlnati^g 
Con^any,  Centerior  Serrioe  CooqMuiy, 
Dnqneaoe  U^  Cowqtany,  Ohio  Ediaon 
Conpany,  OES  Nndear.  Inc. 
FniMylvania  Power  Coinpany,  Toledo 
Ediaon  Company,  Docket  No.  50-440 
Peny  Nuclear  Power  Plant.  Unit  1, 
Lake  County.  CXdo 

Date  of  application  for  amendment: 
August  14, 1997.  as  supplemented 
September  26  and  October  1, 1997. 

Brief  description  of  amendment:  T^ds 
amendment  changes  the  design  basis  as 
described  in  the  Updated  Safety 
Analysis  Report  by  adding  a  description 
of  the  methodology  utilized  for 
determining  the  systems  and 
components  that  are  considered  to 
require  protection  from  tornado 
missiles. 

Date  of  issuance:  November  4. 1997 

EffectivB  date:  November  4, 1997 

Amendment  No.:  90 

Facility  Operating  Ucense  No.  NPF- 
58:  This  amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
RegislBr  September  16, 1997  (62  FR 
48674).  The  September  26  and  October 
1. 1997,  submittals  provided 
supplemental  informatian  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendmrait  is 
contained  in  a  Safety  Evaluation  dated 
November  4, 1997.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  DocumentTloom 
location:  Pony  Public  Library,  3753 
Main  Street.  Peny,  (»i  44081 
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TU  Electiic  Company.  Docket  Noa.  50- 
445  and  SO-440.  Comandie  Peak  Steam 
Electric  Station.  Unit  Noa.  1  and  2. 
Somervdl  County.  Teua 

Date  of  amendment  request:  May  16, 
1997  (TXX-97119) 

Brief  description  of  amendments:  The 
amendments  revised  core  safety  limit 
curves  and  Overtemperature  N-16 
reactor  trip  setpoints  based  on  analyses 
of  the  core  configuration  for  CPSES  Unit 
2,  Cycle  4.  These  changes  apply  equally 
to  CPSES  UniU  1  and  2  licenses  since 
the  Technical  Specifications  are 
combined. 

Date  (^issuance:  October  30, 1997 

Effective  date:  October  30. 1997 

Amendment  Nos.:  Unit  1  • 
Amendment  No.  55;  Unit  2  • 
Amendment  No.  41 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Ragiaten  July  16, 1997  (62  FR  38140) 
The  Commission's  related  evaliiation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Octobv  30, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Documait  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497,  Arlington.  TX  76019 

Notice  Of  laeuanoe  Of  Amendments  To 
Facility  Operatiiw  Licenaes  And  Final 
Detennination  OfNo  Significant 
Hazards  Consideration  And 
Onwrtnnity  For  A  Hearing  (Exigent 
PubBc  Annonncement  Or  Emeigency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweddy  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  era  set  forth  in  the  license 
amendment 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  wras  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuuice,  its 
usual  30-day  Notice  of  Consideration  of 
Isstiance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 


For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Rsgisler  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  fecility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  detennination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  aS 
appropriate  and  the  licensee  has  been 
informed  of  the^  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resxilted,  fbr 
example,  in  derating  or  shutdown  of  a 
nucleer  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  si^iificant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportimity  for 
comment.  If  there  has  been  some  time 
for  public  coinment  but  less  than  30 
da3rs,  the  Commission  may  provide  an 
opportiinity  for  public  comment  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  bom  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hamrds 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51. 22(b).  no  environmental 
impact  stetement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 


61«54  Fedwd  RegMter  /  Vol.  62.  No.  223  /  Wednesday,  November  19.  1997  /  Notices 


under  the  special  ciicumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Celman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
December  19.  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 
Building,  2120  L  Street,  NW., 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rrlle  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nrture  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


entered  in  the  proceeding  on  the    . 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  o(  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
mast  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  foctXontentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendinent  under  consideration.  The 
contenpon  must  be  one  which,  if 
provem  would  entitle  t|M  petitioner  to 
relief.  A  petitioner  who  fails  to^e  siidi 
a  supp^ment  which  satisfies  these 
raquirc|nents  with  respect  to  at  least  one 
contention  wiH  not  be  pennitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  <to  the  proceeding.  sub)ect  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tiie 
hearing,  includmg  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  virill  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  of  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Conunission,   ^ 
Washington.  DC  20555-0001,  Attention: 


Rulemakings  and  Adjudications  Staffer 
may  be  delivered  to  the  Commis^on's 
Public  Document  Room,  the  Gelinan 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

Boston  EdisoB  Coiiq>any,  Docket  No. 
50-203,  Pilgrim  Nuclear  Power  Statkm, 
Plymouth  County,  Maaaai  hiwitts 

Date  of  application  for  amendment: 
October  24. 1997 

Brief  description  of  amendment:  The 
amendment  adds  a  footnote  to 
Technical  Specification  3.7.A.S. 
"Primary  Containment"  The  footnote 
provides  a  one  time  exception  to  the 
reverse  flow  testing  requirement  for 
contaiimient  isolation  check  valve  30- 

CK-432. 

Date  of  issuance:  October  30. 1997 

Ej^^ctnv  date:  As  of  date  of  issuance 
and  shall  be  implemented  by  November 
2. 1997. 

Amendment  No.:  174 

Facility  Oparating  License  No.  DPR- 
35:  This  ■twamimAnt  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  signifirant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  <tf  emergency 
dicumstancee.  consultation  with  the 
State  of  Massadrasetts.  and 'find  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safsty 
Evaluation  dated  October  30, 1997. 

Attorney  for  licensee:  VI.  S.  Stowe. 
Esquire.  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston. 
MaMSchusetts  02199 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360 

NRC  Profect  Director.  Ronald  B. 
Eaton,  Acting  Director 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  S(MS?.  Wolf 
Creek  Generatii^  Station,  Cofii^ 
County.  If  ansae 

Date  of  amendment  request:  October 
17, 1997 
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Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  4.5.2b  and  associated 
Bases  to  eliminate  the  requirement  to 
vent  the  centrifugal  chari^ng  pump 
casings. 

Date  (^issuance:  November  3. 1997 

Effective  date:  November  3, 1997 

Amendment  No.:  114 

Facility  Operating  License  No.  NPF- 
42:  The  amendment  revised  the 
Technical  Specifications.  Press  release 
issued  requesting  comments  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  October  24, 1997. 
Coffey  County  Today  Newspaper 
(Kansas).  Comments  received:  Yes. 
Comments  were  submitted  by  Mr.  Dave 
Lochbaum  of  the  Union  of  Concerned 
Scientists  by  letter  dated  October  29, 
1997.  Verbal  comments  were  received 
from  Larry  Myers  on  October  26, 1997. 
The  staff  responded  to  these  comments 
in  the  safety  evaluation  attached  to  the 
November  3, 1997,  amendment.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  exigent 
circmnstances,  consultation  with  the 
State  of  Kansas  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  November  3, 1997. 

Loca7  Pubiic  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Tofwka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.W.,  Washington.  D.C. 
20037 

NRC  Project  Director:  William  H. 
Bateman 

Dated  at  Rockville.  Maryland,  this 
12th  day  of  November  1997. 

Fot  the  Nuclear  Roguktory  Ck>minission 
EUnor  G.  Adenaam, 

Acting  Director.  Division  of  Reactor  Projects 
-  m/IV  OfBca  of  Nuclaur  Reactor  Regulation. 
[FR  Doa  97-30217  Filed  11-18-97;  8:45  am] 
acuNQ  cooc  7as».«i-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(fM.  Na  IC-22a83«12-10536] 

EQ  Advisors  Tnist;  Nolics  of 
Appllcstlon 

November  12. 1997. 

AQBICV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for  an 

order  under  (i)  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  granting  relief  from  sections 


13(a)(2).  18(f)(1).  22(f),  and  22lg)otthe 
Act;  and  (ii)  section  17(d)  of  the  Act  and 
rule  17d-l  to  permit  certain  joint 
transactions. 

Summoiy  of  Application:  Applicants 
request  an  order  to  permit  EQ  Advisors 
Trust  to  implement  a  deferred 
compensation  plan  for  certain  of  its 
trustees. 

Applicants:  HQ  Advisors  Trust  (the 
'Trust")  and  EQ  Financial  Consultants. 
Inc.  (die  "Manager"). 

FILING  DATES:  The  application  was 
filed  on  April  7. 1997,  and  amendments 
were  filed  on  July  14. 1997  and 
November  10. 1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  8. 1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawjrers.  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  wdio  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Sbreet.  N.W..  Washington,  D.C.  20549. 
EQ  Advisors  Trust,  1290  Avenue  of  the 
Americas.  New  York.  New  York  10104. 
FOR  FURTHER  MFORMATION  CONTACT: 
Deepak  T.  Pai.  Staff  Attorney,  at  (202) 
942-0574,  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPI^MENTARY  SVORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representatione 

1.  The  Triist  is  an  open-end 
mangjgement  investment  company 
reginered  under  the  Act  and  organized 
as  a  Delaware  business  trust  The  Trust 
is  currently  composed  of  several, 
separately  managed  series 
("Portfolios").  The  Trust  oCCers  shares  in 
each  of  its  Portfolios  only  to  insurance 
companies  and  their  separate  accounts 
that  fund  variable  annuity  and  variable 
life  insurance  contracts  ("Variable 
Contracts").  The  Trust  is  currentiy 


serving  as  the  underlying  investment 
medium  for  Variable  Contracts  issued 
by  the  Equitable  Life  Assurance  Society 
of  the  United  States  ("Equitable").  The 
Trust  may  in  the  foture  offer  its  shares 
to  separate  accounts  funding  Variable 
Contracts  of  insurance  companies 
unaffiliated  with  Equitable  or  directiy  to 
tax  qualified  pension  and  retirement 
plans  outside  the  separate  account 
context 

2.  The  Manager,  an  indirect  wholly- 
owned  subsidiary  of  Equitidile.  has 
overall  responsibility  for  the  investment 
management  and  administration  of  the 
Trust  and  its  Portfolios.  Rows  Price- 
Fleming  International.  Lie.  T.  Rowe 
Price  Associates.  Inc.,  Putnam 
Investmrait  Management,  Inc., 
Massachusetts  Financial  Services 
Company.  Morgan  Stanley  Asset 
Management,  Inc.,  Warburg  Pincus 
Counsellors.  Inc..  and  Merrill  Lynch 
Asset  Management.  L.P.  serve  as  the 
sub-advisers  (each  an  "Adviser")  to  one 
or  more  Portfolios.  Applicants  request 
that  the  relief  apply  to  the  Trust  and  any 
registered  open-end  management 
investment  company  that  in  the  future 
is  advised  by  the  Manager  or  any  entity 
controlled  by  the  Manager.  ^ 

3.  The  Trust's  board  of  trustees 
("Trustees")  currently  consists  of  six 
members,  two  of  whom  are  "interested 
persons"  of  the  Trust  within  the 
meaning  of  Section  2(a)(19)  of  the  Act 
The  four  non-interested  Trustees 
("Eligible  Trustees")  will  receive  an 
annual  retainer  fee,  a  fee  for  each  board 
meeting  and  committee  meeting 
attended,  and  an  additional  fee  for 
performing  special  services  for  the 
Trust 

4.  The  deferred  compensation  plan  for 
Eligible  Trustees  (the  "Plan")  was 
ratified  by  the  Trustees  on  March  31. 
1997.  The  purpose  of  the  Plan  is  to 
permit  Eligible  Trustees  to  defer  receipt 
of  all  or  a  portion  of  their  fees  to  enable 
them  to  defer  payment  of  income  taxes, 
to  avoid  a  loss  or  reduction  of  Social 
Security  benefits,  or  for  other  reasons. 
Applicants  believe  that  the  Plan  vnll 
better  enable  the  Trust  to  attract  and 
retain  high  caliber  trustees.  The  Plan 
may  be  amended  from  time  to  time, 
provided  that,  any  amendments  are  not 
inconsistent  with  the  relief  granted 
pursuant  to  this  application. 

5.  Under  the  Plan,  each  Eligible 
Trustee  who  elects  to  defer  receipt  of 


>  The  Manager  i»  an  investmant  adviaar  to  tke 

Trust  and  serves  in  such  capacity  pursuant  to  a 
contract  subject  to  section  IS  of  the  Act.  All 
ngictafed  open-end  investment  companies  that 
currently  intend  to  rely  on  the  order  have  been 
named  as  applicants.  Any  other  existing  or  future 
investment  company  that  relies  on  the  order  will 
comply  with  the  terms  and  conditiona  of  the  order. 
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fees  will  enter  into  an  agreement  with 
the  Trust  ("Agreement").  The  election 
will  continue  in  effect  unless  the 
Eligible  Trustee  delivers  to  the  Trust  a 
written  modification  of  such  election  at 
least  60  days  prior  to  January  1  in  any 
given  year.  Pursuant  to  the  Agreement, 
a  booUceeping  account  will  be 
established  by  the  Trust  for  each 
Eligible  Trustee  that  elects  to  defer 
compensation  ("Deferral  Account"),  and 
the  amount  of  fees  deferred  will  be 
credited  to  the  Deferral  Account. 
Although  the  Trust  expects  the  Plan  to 
remain  in  effect  indefinitely,  the  Trust 
has  reserved  the  right  to  unilaterally 
modify  or  terminate  the  Plan  at  any 
time.  However,  any  modification  or 
termination  would  not  affect  amounts 
already  credited  to  an  Eligible  Trustee's 
Deferral  Account. 

6.  In  addition  to  deferred  fees,  the 
Trust  will  periodically  credit  to  the 
Deferral  Accoimt  interest  in  an  amount 
equal  to  the  interest  rate  credited  to 
fixed  income  accounts  under  the 
Equitable  Investment  Plan  for 
Employees,  Managers,  and  Agents  ^  (the 
"Equitable  Rate").  The  Equitable  Rate  is 
a  blended  rate  based  on  a  weighted 
average  of  the  separate  interest  rates 
payable  under  the  Fixed  Income  Fund's 
various  investments.^  The  Equitable 
Rate  is  adjusted  periodically  as  GICs  in 
the  Fixed  Income  Fund  mature  and  are 
reinvested  at  current  rates  and  as  the 
returns  on  the  Fixed  Income  Fund's 
variable  rate  investments  change.  The 
amounts  to  be  paid  under  the  Plan  will 
not  depend  upon,  or  in  any  way  reflect, 
the  investment  performance  of  any 
Portfolio.  In  that  regard,  the  Equitable 
Rate  will  merely  be  used  as  a  reference 
the  Trust  believes  to  be  fair  in  crediting 
interest  to  the  Deferral  Account. 

7.  The  Trust  has  reserved  the  right  to 
change  the  rate  of  interest  credited  to  a 
Deferral  Account  ("Accoimt  Rate")  in 
accordance  with  changes  that  may  be 
made  periodically  to  the  Equitable 
Rate.*  The  Trust  need  not  change  the 


*The  Equitable  Investment  Plan  far  Employees. 
Managen.  and  Agents  (the  "Equitable  Investment 
Plan")  is  a  tax -qualified  profit-sharing  plan  that 
contains  a  cash-or-deferred  arrangement.  As 
administrator  of  the  Equitable  Investment  Plan, 
Equitable'*  Officers  Committee  on  Benefit  Plans  has 
authority  to  control  and  manage  the  Plan's 
operation  and  administration. 

^The  Fixed  Income  Fund  is  one  of  seven 
investment  funds  available  to  participants  in  the 
Equitable  Investment  Plan,  and  invests  primarily  in 
guaranteed  investment  contracts  ("GICs")  issued  by 
insurance  companies  and  synthetic  GICs  managed 
by  investment  management  firms.  The  Fixed 
Income  Fund  also  invests  in  sboct-lerm  securities  to 
eosure  the  availability  of  sdeqtiate  funds  to  cover 
participant  transfers,  withdrawals,  and 
distributions. 

*  In  addition,  the  Trust  has  reserved  the  right  to 
use  a  different  index  for  crediting  interest. 


Account  Rate  each  time  the  Equitable 
Rate  changes  but  it  is  the  present 
intention  of  the  Trust  to  do  so  only  in 
accordance  with  the  Equitable  Rate. 
Instances  when  the  Account  rate  would 
not  be  in  accordance  with  the  Equitable 
Rate  would  be  (i)  in  any  interim  period 
between  a  change  in  the  Equitable  Rate 
and  the  time  it  takes  to  effectuate  any 
change  in  the  Account  Rate,  or  (ii)  if  the 
Trustees  determine  that  it  is  not  in  the 
best  interests  of  the  Trust's  shareholders 
to  change  the  Account  Rate  to  the 
Equitable  Rate. 

8.  An  Eligible  Trustee  will  specify  a 
date  for  the  initial  disbursement  of 
payments  from  the  Deferral  Accoimt. 
The  disbursement  date  may  not  be 
sooner  than  five  years  following  the 
election  of  deferral,  or  the  Eligible 
Trustee's  anticipated  retirement  from 
the  board.  Payments  will  be  made  in  a 
lump  sum  or  in  annual  or  semiaimual 
installments  for  the  number  of  years 
elected  by  the  Eligible  Trustee,  or  until 
the  Deferral  Account  is  exhausted.  The 
Deferral  Account  will  continue  to  be 
credited  with  interest  during  the  payout 
period.  Notwithstanding  any  elections, 
an  Eligible  Trustee's  Deferral  Account 
will  be  distributed  (i)  in  the  event  of  a 
Trustee's  death,  or  (ii)  upon  the 
dissolution,  liquidation,  or  transfer  of 
all  or  substantially  all  of  the  Trust's 
assets.  In  the  event  of  an  Eligible 
Trustee's  death,  the  amount  of  the 
Deferral  Accoimt  will  be  paid  to  the 
Eligible  Trustee's  executors  or 
administrators  in  a  single  lump  sum 
distribution.  In  the  event  of  a 
discontinuance  of  deCarment  or  an 
Eligible  Trustee's  retirement,  the 
Deferred  Accoimt  will  continue  to  be 
paid  out  in  installments.  The  Trustees 
in  their  sole  discretion  may  accelerate 
payments  out  of  a  Deferral  Account  at 
any  time  after  termination  of  the  Eligible 
Trustee's  service,  provided  that  the 
Eligible  Trustee  does  not  participate  in 
the  Trustees'  determination. 

9.  The  administrator  of  the  Plan  will 
maintain  the  Deferral  Accounts.  The 
amounts  credited  to  an  Eligible 
Trustee's  Deferral  Account  will  be 
payable  solely  from  the  Trust's  general 
assets  and  will  represent  an  unsecnired 
obligation  of  the  Trust.  Eligible  Teustees 
will  have  the  status  of  general  creditors. 
The  Trust  will  not  purchase  any  of  its 
shares  for  any  E)eferral  Account,  nor 
will  it  create  any  specified  fund  or 
segregate  any  of  its  assets  for  purposes 
of  the  Plan.  The  Trust's  liabilities  for 
deferred  fees  are  expected  to  be  de 
ndnimis  in  relation  to  the  Trust's  net 
assets. 


Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  (i)  section  6(c)  of  the  Act  to 
exempt  the  Trust  from  the  provisions  of 
sections  13(a)(2).  18(f)(1),  22(f)  and  22(g) 
to  the  extent  necessary  to  permit  the 
Trust  to  enter  into  deferred  fee 
arrangements  with  the  Eligible  Trustees; 
and  (ii)  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  to  permit  the  Trust 
and  the  Eligible  Trustees  to  efiiect 
certain  transactions  incident  to  the 
deferred  fee  arrangements. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Act. 

3.  Section  18(f)(1)  of  the  Act  generally 
prohibits  a  registered  open-end 
investment  company  from  issuing 
senior  securities.  In  addition,  section 
13(a)(2)  of  the  Act  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  security  not  contemplated  by 
the  recitals  of  policy  in  its  registration 
statement  Applicants  state  that  the  Plan 
does  not  give  rise  to  any  of  the  concerns 
that  prompted  the  enactment  of  sections 
13(a)(2)  and  18(f)(1).  Applicants  state 
that  the  Trust  will  not  be  borrowing 
from  its  Eligible  Trustees,  and  all 
liabilities  for  deferred  fees  are  expected 
to  be  de  minimis  in  relation  to  the 
Trust's  net  assets.  Applicants  assert  that 
the  Plan  will  not  induce  speculative 
investments  by  the  Trust  or  provide 
opportunity  for  manipulation  of 
expenses  and  profits.  In  addition, 
applicants  assert  that  the  control  of  the 
Trust  will  not  be  affacted.  and  the  Plan 
will  not  confuse  investors. 

4.  Section  22(f)  prohibits  restrictions 
on  the  transferability  or  negotiability  of 
redeemable  securities  issued  by  an 
open-end  investment  company  unless 
the  restrictions  are  disclosed  hi  its 
registration  statement  and  do  not 
contravene  SEC  rules  and  regulations. 
Applicants  state  that  the  Plan  will 
plainly  set  forth  the  applicable 
restrictions  against  the  assignment, 
commutation,  and  encuihbrance  of  any 
amounts  credited  to  a  Deferral  Account. 
Applicants  assert  that  thtae  restrictions 
are  designed  to  benefit  the  Eligible 
Trustees  and  would  not  adversely  affect 
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the  interests  of  the  Eligible  Trustees  or 
the  Trust's  shareholders. 

5.  Section  22(g)  generally  prohibits 
registered  open-end  investment 
companies  &t>m  issuing  any  of  their 
securities  for  services  or  for  property 
other  than  cash  or  securities.  Applicants 
assert  that  the  legislative  history  of 
section  22(g)  was  primarily  concerned 
with  the  dilutive  effect  on  the  equity 
and  voting  power  of  common  stock  of, 
or  units  of  beneficial  interest  in,  an 
investment  company  if  the  company's 
securities  are  issued  for  consideration 
not  readily  valued.  Applicants  contend 
that  the  Plan  does  not  raise  these 
concerns  because  any  rights  issued 
under  the  Plan  to  Eligibfe  Trustees  will 
not  be  issued  for  services  but  in 
consideration  for  the  Tru^t  not  being 
required  to  pay  the  fees  on  a  current 
basis.  In  addition,  applicants  state  that 
the  Eligible  Trustees'  compensation 
arrangements,  including  the  right  to 
defer  fees,  will  be  described  in  the 
Trust's  proxy  statements. 

6.  Section  17(d)  and  rule  17d-l 
prohibit  affiliated  persons  from 
participating  in  joint  arrangements  with 
a  registered  investment  company  unless 
authorized  by  the  SEC.  In  passing  on 
applications  for  such  orders,  rule  17-d 
provides  that  the  SEC  will  consider 
whether  the  participation  of  such 
investment  company  is  consistent  with 
the  provisions,  policies,  and  piuposes  of 
the  Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  bom 
or  less  advantageous  than  that  of  other 
participants.  Applicants  acknowledge 
that  the  Plan  may  be  deemed  to 
constitute  a  joint  arrangement  within 
the  meaning  of  rule  17d-l.  Applicants 
state  that  the  Eligible  Trustees  will  not 
share  in  any  increase  or  decrease  in  the 
value  of  amounts  retained  l^  the  Trust 
or  otherwise  participate  in  mat 
investment  experience.  Except  for 
accrued  interest  to  be  paid  on  Deferral 
Accounts.  EUsible  Trustees  will  receive 
the  same  fixed  amounts  that  vrould  have 
been  received  if  fees  were  paid  on  a 
current  basis.  Therefore,  applicants 
assert  that  the  Trust's  obligation  to  make 
payments  to  Trustees  under  the  Plan 
will  not  be  based  upon  a  level  of  the 
Trust's  income,  its  realized  gains  or 
losses  on  investments,  or  the  unrealized 
appreciation  or  depreciation  of  its 
assets.  Applicants  believe  that  the 
selection  of  the  Equitable  Rate  is 
inherently  no  different  from  the 
selection  of  a  prime  rate,  the  interest 
rate  on  U.S.  Treasury  Bills,  or  other 
assumed  interest  rates  for  fixed 
retirement  type  obligations.  Thus, 
Applicants  contend  that  the  selection  of 
the  Equitable  Rate  as  a  convenient 
reference  point  does  not  represent  a 


participation  in  the  Equitable 
Investment  Plan  or  in  the  performance 
of  the  Trust. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  97-30297  Filed  ll-lft-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

HoalthTach  International,  Inc.;  Order  of 
Suapenalon  of  Trading 

November  17, 1997 

It  appears  to  the  Securities  and 
Exchange  Commission  that  questions 
have  been  raised  about  the  adequacy 
and  accuracy  of  publicly-disseminated 
information  about  HealdiTech 
International,  Inc.  concerning,  among 
other  things,  its  financial  condition  and 
acquisitions  made  by  the  company. 

'The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investon  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  orderod,  punuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1034.  that  tradiiig  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST.  November 
17. 1997.  through  11:59  p.m.  EST.  on 
December  1, 1997. 

By  the  Commission. 

Jonathan  G.Katz. 

Secretaty. 

(FR  Doc.  97-30490  Filed  ll-ir-«7: 11:37 
■m] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  Na  34-30320;  FHe  Na  SA-M8RB- 
•7-7] 

SoN-Regtilalory  Organlxations;  NoHoe 
of  niing  and  Immediate  EWectlveneaa 
of  Rropoaed  Rule  Ctnnge  by  ttie 
Municipal  Securlliea  Rulemaking 
Board  to  Revlae  the  Study  Outline  for 
ttie  Board'a  Municifjal  Seeurttiee 
Principal  Qualification  Examination 
(TestSerfee53) 

November  12. 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  16, 1997, 
the  Municipal  Securities  Rulemaking 


Board  ("Board  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-97-7).  The  proposed  rule  change 
is  described  in  Items.  I.  n,  and  III  below, 
which  Items  have  been  prepared  by  the 
Board.  The  Commission  is  publishing 
this  Notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oi^anization's 
Statement  of  The  Terms  of  Substance  of 
The  Proposed  Rule  Change 

The  MSRB  is  filing  herewith  a 
proposed  rule  change  to  revise  the  study 
ouUine  for  the  Board's  Municipal 
Securities  Principal  Qualification 
Examination,  Test  Series  53 
("Examination").  The  Board  requests 
that  the  Commission  delay  the 
effectiveness  of  the  revised  study 
ouUine  until  January  1, 1998,  in  order 
to  provide  time  to  modify  the 
Examination  to  reflect  the  changes  in 
the  study  outline  and  for  information 
concerning  the  revised  outline  to  be 
circulated  to  the  industry. 

n.  Self-Regnlaloty  Organization's 
Statnnent  of  Hie  Temw  of  Substance  of 
The  Propoaed  Rnle  Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Board  has  prepared  summaries,  set  forth 
in  Sections,  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organixation't 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Oiange 

1.  Purpose 

The  Examination  is  the  only 
examination  a  candidate  may  take  to 
qualify  as  a  municipal  secuirities 
principal.  A  municipal  securities 
principal  manages,  directs  or  supervises 
the  municipal  securities  activities  of  a 
broker,  dealer  or  municipal  securities 
dealer.  Specific  subjects  and  questions 
have  been  updated  from  time  to  time  in 
the  Examination  to  reflect  changes  in 
Board  rules  or  applicable  federd 
regulation.  The  Board's  Professional 
Qualification  Advisory  Committee 
("PQAC)  1  determined  that  the  content 


*  PQAC  is  oompoaed  of  the  Representative 
Kxamination  Subconunittee  and  the  Principal 
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of  the  study  outline  should  be  revised 
to  reflect  additions  to  and  changes  in 
Board  rules  since  the  outline  was  last 
revised.  The  revised  outline  also 
provides  for  the  inclusion  of  new  Board 
rules  as  they  are  promulgated. 

Treatment  of  the  following  existing 
Board  rules  has  changed  in  the  revised 
study  outline: 

•  Rule  G-3  on  professional 
qualifications. 

•  Rule  G-S  on  books  and  records. 

•  Rule  G-23  on  activities  of  financial 
advisors. 

•  Rule  G-34  on  CUSIP  numbers  and 
new  issue  requirements. 

•  Rule  G-37  on  political 
contributions  and  prohibitions  on 
municipal  securities  business. 

•  Rule  G-38  on  consultants. 

•  Rule  G-39  on  telemarketing. 
The  test  specifications  for  the 

Examination  have  not  been  changed, 
and  it  will  remain  a  three-hour  100 
question  examination  administered  by 
National  Association  of  Securities 
Dealers  Regulation.  Inc.  ("NASDR") 
iising  the  PROCTOR  system. 

Examinations  administered  after 
January  1,  1998  will  include  an  exhibits 
book,  which  is  a  compilation  of 
materials  [e.g.,  syndicate  agreement, 
trade  blotter)  that  a'  principal  might 
employ  in  the  conduct  of  his  job 
responsibilities,  and  will  be  used  to 
answer  certain  questions. 

2.  Statutory  Basis 

It  is  the  Board's  responsibility  imder 
Section  15B(b)(2)(A)  of  the  Act,  to 
propose  and  adopt  rules  which 

provide  that  no  municipal  securities  broker 
or  municipal  securities  dealer  shall  effect  any 
transaction  in,  or  induce  the  purchase  or  sale 
of,  any  municipal  security  unless  ■  *  *  such 
mimicipal  securities  broter  or  munidpai 
securities  dealer  and  every  natural  person 
associated  with  such  municipal  securities 
broker  or  municip>al  securities  dealer  meets 
such  standards  of  training,  experience, 
competence,  and  such  other  qualifications  as 
the  Board  finds  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of 
investors. 

Section  15B(b)(2)(A)  of  the  Act  also 
provides  that  the  Board  may 

appropriately  classify  municipal 
securities  brokers  and  municipal 
securities  dealers  and  their  associated 
personnel  and  require  persons  in  any 
such  class  to  pass  tests  prescribed  by  the 
Board. 


Examination  SubcoauniUee.  The  sukKominittaas  are 
OMBpoaed  of  individuals  witli  extensive  axperieoce 
in  tits  securities  industry.  The  committee  members 
are  employed  by  Mcurities  firms  and  bank  dealers 
and  come  from  diverse  geographic  locations. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Data  of  EfiectivaMM  of  the 
Piopo— d  Rule  Change  and  Timing  for 
CommiasioB  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  does  not  impose  any 
significant  burden  on  competition;  (iii) 
was  provided  to  the  Commission  for  its 
reviewi  at  least  five  days  prior  to  the 
filing  oate;  and  (iv)  does  not  become 
operative  for  thirty  (30)  days  from  the 
date  o^  its  filing  on  October  16, 1997, 
the  proposed  rule  change  has  become 
effective  pursuant  to  Section  19CbK3KA) 
of  the  Act  and  Rule  19l>-4(e)(6) 
thereunder.  In  particular,  the 
Commission  believes  the  proposed  rule 
change  qualifies  as  a  "non-controversial 
filing  )  in  that  the  proposed  Standards 
do  not  Significantly  affect  the  protection 
of  inveiBtors  or  the  public  interest  and  do 
not  im^xMe  any  significant  biuden  on 
competition.  At  any  time  within  sixty 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  stmunarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  maldng  written  submissions 
should  file  sue  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  cop3ring  at 
the  Board's  principal  offices.  Ail 
submissions  should  refer  to  File  No. 
SR-MSRB-97-7  and  should  be 
submitted  by  December  10, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2O0.3O-^(aKl2). 
Margarat  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-30340  FUed  11-18-97;  8:45  am) 
I  oooc  a»fo-ai-M 


DEPARTMENT  OF  TRANSPORTATKM 

FMtorat  Aviation  AdminMralion 

Advisory  arcular  27-1A,  CertHlctlow 
of  Normal  Category  Rdofcrafl 

AOaCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  issuance  and 
availability. 


r:  Advisory  Circular  (AC)  27- 
lA,  Certification  of  Normal  Category 
Rotorcraft,  is  a  total  revision  of  AC  27- 
1  dated  August  29, 1985.  with  changes 
1,  2,  3,  and  4  dated  Septembw  16, 1987, 
April  24, 1989,  September  12, 1991,  and 
August  18, 1995,  respectively, 
incorporated.  In  addition,  new  material 
plus  changes  to  existing  paragraphs 
have  been  incorporated  to  bring  the  AC 
up-to-date  with  various  rule  changes  to 
14  CFR  Part  27.  As  part  of  the  FAA 
effort  to  achieve  national 
standardization  in  rotorcraft 
certification,  the  AC  serves  as  a  ready 
reference  for  manufecturers,  modifiers, 
FAA  design  evaluation  engineer*,  flight 
test  engineers,  and  engineering  flight 
test  pilots  and  has  bem  harmonized 
with  the  Joint  Aviation  Authority  QAA) 
to  establish  common  guidance  for  the 
U.S.  and  for  JAA  member  nations.  The 
AC  material  has  no  legally  binding 
status  and  must  be  treated  as  advisory 
only. 

DATES:  AC  27-lA  was  issued  by  the 
Rotorcraft  Directorate,  Aircraft 
Certification  Service,  on  July  30, 1997. 
How  to  Order.  A  copy  of  AC  27-lA 
may  be  purchased  from  the 
Superintendent  of  Documents,  Mail 
Stop:  SSOP,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  or  from 
any  of  the  Government  Printing  Offices 
located  in  major  cities  throughout  the 
United  States.  Identify  the  publication 
as  AC  27-lA,  Certification  of  Normal 
Cat^ory  Rotorcraft,  Stock  Ntimber  050- 
007-01186-5.  The  cost  is  $57.00  per 
copy  for  orders  mailed  within  the  U.S. 
and  $71.25  for  orders  mailed  outside  of 
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the  U.S.  Send  a  check  or  money  order, 
made  pasrable  to  Superintendent  of 
Documents,  wdth  your  request  Requests 
may  also  be  made  by  callfrig  the 
Government  Printing  Office  at  202-512- 
1800.  No  co.d.  orders  are  accepted. 
nn  FURTHER  MFORMATION  CONTACT: 
Ms.  Kathy  Jones,  FAA,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate, 
Aircraft  Certification  Service,  Fort 
Worth,  Texas  76193-0110,  telephone 
(817)  222-5359,  &x  (817)  222-5961. 

Issued  in  Port  Worth,  Texas,  on  November 
7, 1997. 

EricBriflS. 

'  Acting  Manager,  Rotarcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-30359  Filed  11-18-97: 8:45  am] 
■MJJNO  oooc  mw-%»-m 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Admlnistralion 

Advlaory  Circular  20-2B.  CarUflcation 
of  Trani4>ort  Catagory  Rotorcraft 


:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  issuance  and 
availability. 


t:  Advisory  Circidar  (AC)  29- 
2B.  Certification  of  Transport  Cat^ory 
Rotorcraft.  is  a  total  revision  of  AC  2&- 
2A  dated  September  16. 1987.  with 
changes  1,  2,  and  3,  dated  April  24, 
1989,  September  24, 1991,  and  June  1. 
1995.  respectively,  incorporated.  In 
addition,  new  material  plus  changes  to 
existing  paragraphs  have  been 
incorporated  to  bring  the  AC  up-to-date 
with  varioiis  rule  changes  to  14  CFR 
Part  29.  As  part  of  the  FAA  effort  to 
achieve  national  standardization  in 
rotorcraft  certification,  the  AC  serves  as 
a  ready  reference  for  manufacturers, 
modifiers,  FAA  design  evaluation 
engineers,  flight  test  engineers,  and 
engineering  flight  test  pilots  and  has 
been  harmonized  with  the  Joint 
Aviation  Authority  QAA)  to  establish 
common  guidance  for  the  U.S.  and  for 
JAA  member  nations.  The  AC  material 
has  no  legally  binding  status  and  must 
be  treated  as  advisory  only. 
DATES:  AC  29-2B  was  issued  by  the 
Rotorcraft  Directorate,  Aircraft 
Certification  Service,  on  July  30, 1997. 

How  to  Order:  A  copy  of  AC  29-2B 
may  be  purchased  from  the 
Superintendent  of  Documents.  Mail 
Stop:  SSOP,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  or  from 
any  of  the  Government  I%nting  Offices 
located  in  major  citi»«  throughout  the 
United  States.  Identify  the  publication 
as  AC  29-2B,  Certification  of  Transport 


Category  Rotorcraft.  Stock  Number  050- 
007-01187-3.  The  cost  if  $63.00  per 
copy  for  orders  mailed  within  the  U.S. 
and  $78.75  for  orders  mailed  outside  of 
the  U.S.  Send  a  check  or  money  order, 
made  payable  to  Superintendent  of 
Documents,  with  your  request.  Requests 
may  also  be  made  by  r-«lling  the 
Government  Printing  Office  at  202-512- 
1800.  No  co.d.  orders  are  accepted. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Kathy  Jones,  FAA,  Rotorcraft  Standards 
Staff,  Rotorcraft  E>irectorate,  Aircraft 
Certification  Service,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5359. 
fax  (817) 222-5961. 

Issued  in  Fort  Worth,  Texas,  on  November 
7, 1997. 

ErkBrisB, 

Acting  Maitager.  Rotorerafi  Directorate, 

Aircraft  Certification  Service. 

[FR  Ooa  97-30358  Piled  11-18-97;  8:45  am) 

MXaiO  OOOE  4«1»-1»4I 


DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  and  Spadal  Programa 
Administration 

[Nodce  No.  07-121 

hftbrmation  CoHoctlon  Activlttaa 

AOBICY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 


r:  In  accordance  with  ^e 
Paperworic  Reduction  Act  of  1995, 
R^A  invites  comments  on  obtain 
information  collections  pertaining  to 
hazardous  materials  transportation  for 
which  R^A  intends  to  request  renewal 
from  the  Office  of  Management  and 
Budget  (OMB). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
20, 1998. 

ADDRESSES:  Address  written  comments 
to  the  Dockets  Unit  (DHM-30),  Room 
8421,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  400  Seventh  St,  SW, 
Washington,  DC  20590-0001. 
Comments  may  also  be  submitted  by  e- 
mail  to:  rules  %  rspa.dot.gov.  or  faxed  to 
(202)  366-3753.  Comments  should 
identify  the  Notice  number  (97-12)  and 
the  appropriate  Office  of  Management 
and  Budget  (OMB)  Control  Number(s). 
Mailed  written  comments  should  be 
submitted  in  two  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  mailed  written 
comments  should  include  a  self- 
addressed,  stamped  postcard  showing 
the  Notice  number.  Public  information 


may  be  reviewed  between  the  hours  of 
8:30  a.m.  and  5KX)  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Requests  for  a  copy  of  an  information 
collection  should  be  directed  to  Deborah 
Bootbe.  Office  of  Hazardous  Materials 
Standards  (DIiM-10),  Research  and 
Special  Programs  Administration,  Room 
8102, 400  Seventii  Street,  SW, 
Washington,  DC  20590-0001, 
Telephone  (202)  366-8553. 
FOR  FURTHER  iS^MMATION  CONTACT: 
Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards  pHM-10), 
Research  and  Special  Programs 
Administration,  Room  8102, 400 
Sevendi  Street,  SW,  Washington,  DC 
20590-0001.  Telephone  (202)  366-8553. 
SUPWrMWITARY  STOWMATION.  Section 
1320.8  (d),  Tide  S,  Code  of  Federal 
Regulations  requires  that  RSPA  provide 
interested  members  of  the  public  and 
affected  agencies  an  opportimify  to 
comment  on  information  collection  and 
recordkeeping  requests.  This  notice 
identifies  information  collections  that 
RSPA  is  submitting  to  OMB  for  renewal 
and  extension.  These  collections  are 
contained  in  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180).  RSPA  has  revised  burden 
estimates,  where  appropriate,  to  reflect 
current  reporting  levels  on  adjustments 
based  on  changes  in  proposed  or  final 
rules  published  since  the  information 
collections  were  last  approved.  The 
following  information  is  provided  for 
each  information  collection:  (1)  Tide  of 
the  information  collection,  including 
former  titie  if  a  change  is  being  made; 
(2)  OMB  control  number,  (3)  summary 
of  the  information  collection  activify;  (4) 
description  of  affected  public;  (5) 
estimate  of  total  aimual  reporting  and 
recordkeeping  burden:  and  (6) 
frequency  of  collection.  RSPA  vdll 
request  a  three-year  term  of  approval  for 
each  information  collection  activify  and, 
when  approved  by  OMB,  publish  notice 
of  the  approval  in  the  Federal  Register. 

RSPA  requests  comments  on  the 
following  information  collections: 

Title:  Hazardous  Materiab  Shipping 
Papers  and  Emergency  Response 
Information  (Former  Titie:  Hazardous 
Materials  Shipping  Papers). 

OMB  Control  Number:  2137-0034. 

Summary:  Shipping  ptapers  and 
emergency  response  information  are  a 
basic  communication  tool  used  in  the 
safe  transportation  of  hazardous 
materials.  They  serve  as  a  principal 
means  of  identifying  hazardous 
materials  during  transportation, 
including  emergencies,  by  providing  the 
proper  shipping  name,  hazard  class,  UN 
identification  number,  packing  group, 
and  quantify  of  each  hazardous  material 
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being  transported.  Shipping  papers  also 
provide  emergency  response 
information  for  use  in  the  mitigation  of 
an  incident,  and  an  emergency  response 
telephone  number  for  use  in  the  event 
of  an  emergency.  The  telephone  number 
must  be  monitored  at  all  times  the 
hazardous  material  is  in  transportation, 
by  a  person  who  is  either 
knowledgeable  of  the  hazardous 
material  being  shipped  and  has 
comprehensive  emergency  response  and 
incident  mitigadon  information  for  that 
material,  or  has  immediate  access  to  a 
person  who  possesses  such  knowledge 
and  information.  Shipping  papers  also 
serve  as  a  means  of  notifying  transport 
workers  that  hazardous  materials  are 
present,  so  that  the  proper  loading, 
unloading,  handling  and  safety 
procedures  may  be  followed.  This 
information  collection  renewal  includes 
new  requirements  for:  shippers  and 
carriers  to  retain  shipping  papers  for 
one  year  as  mandated  by  Section 
5110(e)  under  the  Federal  hazardous 
material  transportation  law;  compliance 
with  the  HMR  by  intrastate  shippers  and 
carriers,  published  under  Docket  HM- 
200,  "Hazardous  Materials  in  Intrastate 
Ck}inmerce;  Final  Rule",  on  January  8. 
1997  (62  FR  1108);  and  the  President's 
initiative  to  reduce  the  regulatory 
burdens  imposed  by  the  Federal 
government 

Affected  Public:  Shippers  and  carriers 
of  hazardous  materials  in  intrastate, 
interstate,  and  foreign  commerce. 

Annual  Reporting  and  Recordkeeping: 

Number  of  Respondents:  250,000. 
_^  Total  Annual  Responses:  260,000,000. 

Total  Annual  Burden  Hours: 
6.500.000. 

Frequency  of  collection:  On  occasion. 

T/t7e:  Radioactive  Matwials 
(RAM)Transportation  Requirements. 

OMB  Control  Number:  2137-0510. 

Sununary:  The  requirements  for 
transportation  of  RAM  are  provided  in 
49  CFR  parts  171-180.  Information 
collection  requirements  for  RAM 
include  shipper  notification  to 
consignees  of  the  dates  of  shipment  of 
RAM,  expected  arrival,  special  loading/ 
unloading  instructions;  verification  that 


shippers  using  foreign-made  packages 
hold  a  foreign  competent  authority 
certificate  and  verification  that  the 
terms  of  the  certificate  are  being 
followed  for  RAM  shipments  being 
made  into  this  country;  and  specific 
handling  instructions  &t)m  shippers  to 
carriers  for  fissile  RAM,  bulk  shipments 
of  low  specific  activity  RAM  and 
packages  of  RAM  which  emit  high 
levels  of  external  radiation.  These 
information  collection  requirements 
help  to  establish  that  proper  packages 
are  used  for  the  type  of  radioactive 
material  being  trans{>orted,  external 
radiation  levels  do  not  exceed 
prescribed  limits,  packages  are  handled 
appropriately  and  delivered  in  a  timely 
manner,  so  as  to  ensure  the  safety  of  the 
general  public,  transport  workers  and 
emergency  responders.  This  information 
collection  has  been  adjusted  to  reflect 
program  changes  regarding 
responsibility  for  the  routing  of  highway 
controlled  quantities  of  radioactive 
materials. 

Affected  Public:  Shippers  and  carriers 
of  radioactive  materials. 
Anjiua7  Reporting  and  Recordkeeping: 
Number  of  Respondents:  3.807. 
Total  Annual  Responses:  21,319.2.  _^ 
Total  Annual  Burden  Hours:  14,480. 
Frequency  of  collection:  On  occasion. 

Issued  in  Wuhington.  DC  on  November  14, 
1997. 

Edward  T.  Maxznllo, 
Directcar,  Office  of  Hazardous  h4aterials 
Standards. 

|FR  Doc.  97-30352  Filed  ll-lS-97: 8:45  am) 
MJJNQ  OOOC  4«1»-W-* 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-aS:  OT8  Na  00770] 

Hrst  Federal  Savings  and  Loan 
Aasociatlon  of  Ctteraw.  Cheraw,  Soutti 
Carolina,  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  12. 1997,  the  Director. 


Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  and  Loan  Association  of 
Cheraw,  Cheraw,  South  Carolina,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Dissemination  Branch,  Office  of  Thrift 
Supervision,  1700  G  Street.  NW, 
Washington,  DC  20552.  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supervision,  1475  Peachtiee 
Street.  N.E.,  Atlanta,  GA  30309. 

Dated:  November  14, 1997. 

By  the  Office  of  Thrift  Supervision. 
Nadiaa  Y.  Washington, 
Corporate  Secretary. 

[FR  Doa  97-30381  Filed  11-18-97;  8:45  am) 
BHJJNQ  COM  srao-ai-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Gulf  War  Expert  Scientific  Advisory 
Committee,  Notice  of  Charter  Rer>ewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act,  as  amended 
(Pub.  L.  92-463;  5  U.S.C.  App.),  that  the 
Department  of  Veterans  Affidrs'  Gulf 
War  Expert  Scientific  Advisory 
Committee  (formerly  named  Persian 
Gulf  Expert  Scientific  Committee)  has 
been  renewed  for  a  2-year  period 
beginning  November  10, 1997,  through 
November  10, 1999. 

Dated:  November  12, 1997. 

By  Direction  of  the  Acting  Secretuy. 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  97-30401  Filed  11-18-97;  8:45  am) 
BHJJNQ  coK  asio-ei-M 


Wednesday 
November  19,  1997 


Part  11 

Departinent  of 
Health  and  Human 
Services 

National  Institutes  of  Health 

Reconlbinant  DNA  Research:  Proposed 
Actions  Under  the  Guidelines;  Notice 


,«■ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkHiai  Institutes  of  Health 

Recombinant  DNA  Research: 
Propcaed  Actions  Under  the 
Quidelinea 

AGENCY:  National  Institutes  of  Health 
(NIH).  PHS,  DHHS. 
ACnON:  Notice  of  proposed  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
pwni  Guidelines). 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496,  amended  59  FR  40170,  60  FR 
20726.  61  FR  1482.  61  FR  10004.  62  FR 
4782.  62  FR  53335.  62  FR  56196.  62  FR 
59032).  Intorested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  (RAG)  at  its 
meeting  on  December  15-16, 1997, 
along  with  the  proposed  actions 
published  in  the  Federal  Regiater  on 
October  16. 1997  (62  FR  53908).  After 
consideration  of  these  proposals  and 
comments  by  the  RAG.  the  NIH  Director 
will  issue  decisions  in  accordance  with 
the  NIH  Guidelines. 
DATES:  Interested  parties  are  invited  to 
submit  comments  concerning  the 
proposed  actions.  Comments  received 
by  December  8. 1997,  will  be 
reproduced  and  distributed  to  the  RAG 
for  consideration  at  its  December  15-16. 
1997,  meeting.  After  consideration  of 
this  proposal  and  comments  by  the 
RAG,  the  NIH  Director  will  issue 
decisions  in  accordance  with  the  NIH 
Guidelines. 

AOOnCSSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Debra  Knorr.  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health.  MSG  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda. 
Maryland  20892-7010,  Phone  301-496- 
9838,  FAX  301-496-9839. 

All  comments  received  in  response  to 
this  notice  will  be  considered  and  will 
be  available  for  public  inspection  in  the 
above  office  on  weekdays  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  MFORMATiON  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
MSG  7010,  6000  Executive  Boulevard. 
Suite  302.  Bethesda,  Maryland  20892- 
7010.  Phone  301-496-9838.  FAX  301- 
495-9839.  The  Office  of  Recombinant 


DNA  Activities  web  site  is  located  at 
http://www.nih.gov/od/orda  for  further 
information  about  the  office. 

L  Propoaed  Actions  Regarding 
Ammdmenta  to  the  NIH  Giddelinea 

The  NIH  will  consider  the  following 
actions  under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (NIH  Guidelines): 

I-A.  Amendment  to  Appendix  M-I, 
Submission  Requirements — Human 
Gene  Transfer  Experiments,  Under  the 
NIH  Guidelines  Regarding  DeadUne  for 
Submission  for  RAG  Review 

On  November  12. 1997.  Dr.  Scott 
Mclvor.  a  member  of  the  Recombinant 
DNA  Advisory  Committee  (RAG), 
requested  a  proposed  action  regarding 
the  deadline  for  submission  of  human 
gene  transfer  protocols  that  will  require 
public  discussion  at  the  RAG  meetings. 

To  give  the  RAG  sufficient  time  to 
review  the  protocols  and  the 
investigators  to  respond  to  primary 
reviewer's  written  comments,  Appendix 
M-I.  Submission  Requirements — 
Human  Gene  Transfer  Experiments,  of 
the  NIH  Gmdelines.  is  proposed  to  be 
amended  to  include  a  statement 
regarding  the  submission  deadline. 
Submission  material  will  be  accepted  by 
NIH/ORDA  at  any  time.  However,  if  a 
protocol  is  recommended  for  full  RAG 
review,  the  submission  material  must  be 
received  in  NIH/ORDA  a  minimum  of 
eight  weeks  prior  to  die  next  scheduled 
RAG  meeting. 

Appendix  M-I  is  proposed  to  read: 

"Appendix  M-L  SubmiMion  Requirements — 
Human  Gene  Transfer  Experiments 

"Investigators  must  submit  the  following 
material  to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health/MSC 
7010,  6000  Executive  Boulevard.  Suite  302. 
Bethesda.  Maryland  20692-7010.  (301)  496- 
9838  (see  exemption  in  Appendix  M-Vni-A. 
Footnotes  of  Appendix  M).  Proposals  shall  be 
submitted  to  NIH/ORDA  in  the  following 
order  (1)  Scientific  abstract;  (2)  non- 
technical abstract;  (3)  Institutional  Biosafety 
Committee  and  Institutional  Review  Board 
approvals  and  their  deliberations  pertaining 
to  your  protocol  (Instutitional  Bioaafety 
Committee  approval  must  be  obtained  from 
each  institution  at  which  recombinant  DNA 
material  will  be  administered  to  htiman 
subjects  (as  opposed  to  each  institution 
involved  in  the  production  of  vectors  for 
human  application  and  each  institution  at 
which  there  is  ex  vivo  transduction  of 
recombinant  DNA  material  into  target  cells 
for  human  application)];  (4)  Responses  to 
Appendix  M-Q  through  M-V.  Description  of 
the  Proposal.  Informed  Consent.  Privacy  and 
Confidentiality,  and  Special  Issues  (the 
pertinent  responses  can  be  provided  in  the 
protocol  or  as  an  appendix  to  the  protocol); 
(5)  clinical  protocol  (as  approved  by  the  local 
Institutional  Biosafety  Committee  and 


Institutional  Review  Board);  (6)  Informed 
Consent  Document — approved  by  the 
Institutional  Review  Board  (see  Appendix 
M-m.  Informed  Consent);  (7)  appendices 
(including  tables,  figures,  and  manuscripts); 
and  (8)  curricula  vitae — 2  pages  for  each  key 
profiMsional  person  in  biographical  sketch 
fonnat  Investigational  New  Drug  (IND) 
applicadons  shall  be  submitted  to  FDA  in  the 
format  described  in  21  CFR.  Chapter  I. 
Subchapter  D.  Part  312.  Subpart  B.  Section 
23.  IND  Content  and  Format  Submissions  to 
FDA  should  be  sent  to  the  Division  of 
Congressional  and  Public  AfEairs.  Document 
Control  Center.  HFM-99.  Center  for  Biologies 
Evaluation  and  Research.  1401  Rockvills 
Pike.  Rockville.  Maryland  20852-1448. 

"Note:  Submission  material  will  be 
accepted  by  NIH/ORDA  at  any  time. 
Honnym,  if  a  protocol  is  racoirunended  for 
foil  RAC  review,  the  subndssion  material 
must  be  received  in  NIH/ORDA  a  minimum 
of  eight  «raeks  prior  to  the  next  scheduled 
RAC  meeting." 

I-B.  Amendment  to  Appendix  K, 
Physical  Containment  for  Large  Scale 
Uses  of  Organisms  Containing 
Recombinant  DNA  Molecules,  of  the 
NIH  Guidelines 

In  a  letter  dated  November  5, 1997. 
Gerard ).  McGarrity.  Ph.D..  Senior  Vice 
Presidrait  for  Development.  Genetic 
Therapy.  Inc..  Gaithersbuig.  Maryland, 
requested  amendments  to  Appendix  K. 
Physical  Containment  for  Large  Scale  of 
Uses  of  Organisms  Containing 
Recombinant  DNA  Molecules,  of  the 
NIH  Guidelines  to  clarify  the 
containment  requirements  for  large 
scale  production  of  viral  vectors  for 
gene  Uierapy.  The  letter  states  that 

"The  purpose  of  this  correspondence  is  to 
point  out  a  section  of  Appendix  K  of  the  NIH 
Guidelines  Qanuary  1997)  that  requires, 
clarification  for  large  scale  production  of 
viral  vectors  for  gene  therapy. 

"Appendix  K  specifies  containment 
guidelines  for  research  or  production 
material  that  exceed  10  liters  in  volume.  Each 
of  the  large  scale  (LS)  biosafety  levels  (BL): 
Good  Large  Scale  Proauction  (GLSP).  BLl/LS 
(Appendix  K-ID-C),  BL2/LS  (Appendix  K- 
IV-C)  and  BL3/LS  (Appendix  K-V-C)  specify 
the  requirements  that: 

'Culture  fluids  (except  as  aIlo%ved  by 
Appendix  K-ID-D.  K-IV-D.  K-W-D)  shaU 
not  be  removed  fiom  a  closed  system  or  other 
primary  containment  equipment  unless  the 
viable  organisms  containing  recombinant 
DNA  molecules  have  been  inactivated  by  a 
validated  inactivation  procedure.' 

"Related  language  addresses  the  primary 
contaiiunent  equipment 

'A  closed  system  or  other  primary 
containment  equipment  that  has  contained 
viable  organisms  containing  recombinant 
DNA  molecules  shall  not  be  opened  for 
maintenance  or  other  purposes  imless  it  has 
been  sterilized  by  a  validated  sterilization 
procedure.'  (Sections  K-DI-F.  K-IV-^  and 
K-V-F) 

"As  its  tiUe  (Physical  Containment  for 
Large  Scale  Uses  of  Organisms  Containing 
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Recombinant  DNA  Molecules)  indicates. 
Appendix  K  %ras  written  to  deal  with 
prokaryotic  and  aukaryotic  cells  that 
elaborate  proteiru  expressed  by  recombinant 
DNA  molecules.  It  was  not  intended  for  the 
production  of  viral  vectors  used  in  gene 
therapy.  If  fact,  adherence  to  sections  IC-m- 
C.  K-IV-G.  or  K-V-C  is  incompatible  with 
the  production  and  harvest  of  viral  vectors  in 
volumes  larger  than  10  liters  as  active  viral 
vectors  must  be  removed  from  the 
equipment  Clearly,  this  was  not  the  purpose 
of  Appendix  K. 

"Several  possible  solutioru  exist  First. 
Section  IIM>-6  of  the  Guidelines, 
'Experiments  Involving  More  Than  10  Liters 
Of  Culture.' stetes: 

The  appropriate  contaiiunent  will  be 
decided  1^  the  Institutional  Biosafety 
Committee.  Where  appropriate.  Appendix  K. 
Physical  Containment  for  Lane  Sode  Uses  of 
Organisms  Containing  Racoawinant  DNA 
Molecules,  shall  be  used.' 

"We  interpret  this  to  mean  that  for 
production  of  viral  1fectors.ibe  IBC  has  the 
authority  to  establish  the  spedfica  of  large 
scale  contaliunwBt.  using  the  principles 
described  in  Appoodix  JC  For  harvwtii^«f 
supernatant  Qidds  diat  contain  the  viral 
vector  product  the  IBC  can  eatabtish 
practices  and  fKilitiea  which  are  consistent 
with  the  obiectives  and  q>irit  of  the  NIH 
Guidalinas. 

"In  this  regard.  Genetic  Thenpy,  Inc.,  has 
adhered  to  Section  IIM>-6  in  the 
establishment  of  facilities  and  practices  for 
large  scale  production  of  retroviral  vectors  to 
the  extent  that  Sections  can  be  applied  to 
viral  vectors.  These  have  included  the 
paeticm  tat  tlie  appropriate  laiga  scale 
biosafBty  level  exaqpt  for  the  requiramant  to 
inactivate  the  culture  finids  and  to  ^^HHi» 
the  primary  onnteinnwmt  equipmaot  prior  to 
opening  the  prioiaiy  oontainmant  equipment 
and  lemoving  dw  culture  fluids.  These 
practioas  have  bean  approved  by  our  IBC 

"A  second  possible  solution  is  to  limit 
volumes  to  leas  than  tO  liters.  Ho%«ever.  this 
will  he  iminactical  for  oommardal  porpoass. 
Third,  the  Gnidellnea  can  be  modified  to 
addraas  dw  raqulreniente  far  k^  scale 
production  of  viral  vectors  far  gane  durapy. 

"For  the  kM^gar  tana,  we  beHeve  it  is  most 
appropriate  to  revise  dw  relevant  pqrtions  of 
Appendix  K  to  enable  application  of  laiga 
sole  to  viral  vectors.  We  request  that  RAC 
addraas  dris  isaue  and  im^Mae  the  fUlowing 
language  be  added  to  A»  end  of  Section  K^ 
m-C.  K-IV-C  and  K-V-C  of  Appendbc  K: 

"Culture  Quids  that  contain  viable 

oigfiiama  or  vif  1  vmrtnm  ii^t^^vVM  %l  final 

product  may  be  ramoved  ban  the  primary 
ooiftainmwnt  equipment  Iqr  way  of  closed 
systems  for  sample  anafysis.  further 
processing  or  final  filL' 

"We  pnqwae  the  foUowiitg  language  be 
added  to  dw  and  of  dw  fiist  aentenoe  of 
Sections  K-m-F,  K-IV-F  and  K-V-F: 

'*  *  *  except  whan  the  culture  fluids 
contain  viable  organisms  or  vectors  intended 
as  final  product  as  described  in  Section  K- 
m-C  (or  K-IV-C  or  K-V-C  respectively)    . 
above.' 

"We  believe  thsae  additioiu  maintain  the 
original  concept  of  Appeiuiix  K  while 
addressing  the  iweds  of  specific  product 
types." 


Appendix  K-ID-C  is  proposed  to 
read: 

"Appendbc  K-m.  BiosafiBty  Level  (BLl)— 
Large  Scale 

"Appendix  K-ID-C.  Culture  fluids  (except 
as  alloMred  in  Appendix  K-UI-D)  shril  not  be 
removed  from  a  closed  system  or  other 
primary  contaiiunent  equipment  unless  the 
viable  organisms  containing  recombinant 
DNA  molecules  have  been  inactivated  by  a 
validated  inactivation  procedure.  A  validated 
inactivation  procedure  is  oiM  which  has  been 
demonstrated  to  be  effective  using  the 
organism  that  will  serve  as  the  host  for 
propagating  the  recombinant  DNA  molecules. 
Culture  fluids  that  contain  viable  organisms 
or  viral  vectors  intmided  as  final  product  may 
be  removed  from  the  primary  contairunent 
equipment  by  way  of  closed  systems  for 
sample  arudysis,  further  proceasins  or  final 
filL" 

Appendix  K-QI-F  is  proposed  to  read: 

"Appendix  K-m-^.  A  closed  system  or 
other  primary  contaiiunent  equipownt  that' 
has  contained  viabk  organisms  containing 
recombinant  DNA  molecnles  shall  not  be 
opened  for  meinteiwnoe  or  other  purpoae 
unless  it  has  been  steiUind  by  a  validated 
sterilization  procedure  except  wiien  the 
culture  fluids  contain  viaUe  organisms  or 
vectors  intended  as  final  product  as 
described  in  Section  K-ID-C  above.  A 
validated  sterilization  procedure  is  one 
wdiich  has  been  demonstiatBd  to  be  efEsctive 
using  the  organism  that  wiU  serve  as  the  host 
for  propagating  the  racomhinant  DNA 
molecuks." 

Appendix  K-IV-C  is  proposed  to 
lead: 

"Appendix  K-4V.  Biaeafaty  I^evel  2  (BL2)— 
La^  Scale 

"Appendix  K-4V-C  Culture  fhiids  (except 
as  allowed  in  AppendixK-IV-O)  diall  not  be 
ramoved  from  a  closed  syslam  or  odwr 
primary  oontaimaant  equipment  unleas  the 

vtehle  niyni«in«  rtwitaiwiiig  wirmwhin«n» 

DNA  moleculee  have  been  inaotivatad  by  a 
validated  iiwctivatian  prooaduie.  A  vaKdated 
inactivation  prooadura^oiMwUdi  has  haen 
demctaatrated  tobaefbolive  usii^die 
organism  that  wiU  sanp*  as  the  Jiost  for 
propagating  the  leooBihiiwnt  DSA  molecules. 
Culture  fluids  tint  contain  vidde  oiganisins 
or  viral  vectors  iatendedas  final  product  may 
be  removed  ftam  tfae>primaiy  containinant 
equipment  by  way  of  doaari  systems  for 
sample  analysis,  iiiither  pnoaseins  or  final 
fiU." 

Appendix  1C-IV-^  Is  proposed  to 


reaa: 


"Appendbc  K.~tV-¥.  A  cloaad  system  or 
other  primary  contairunent  equipment  that 
has  contained  viable  nynUm^  oootainii^ 
reoombiiwnt  IMA  molaculea  shall  not  be 
opened  far  maintaiwnoe  or  other  purpoaes 
unleas  it  has  been  stariliaad  by  a  validated 
sterilizatira  procedun  except  when  the 
culture  fluids  contain  viaUe  otganisms  or 
vectors  intended  as  final  product  as 
described  in  Section  K-IV-C  above.  A 
validated  sterilization  procediue  is  one 
wdtich  has  been  demoiutrated  to  be  eflisctive 


using  the  organisms  that  will  serve  as  the 
host  for  propagating  the  racombiiumt  DNA 
molecules." 

Appendix  K-V-C  is  propoeed  to  read: 

"Appendix  K-V.  Biosafety  Level  3  (BL3}— 
Laige  Scale 

"Appendix  K-V-C.  Culture  fluids  (exowt 
as  allowed  in  Appendix  K-V.^)  shall  notbe 
removed  from  a  closed  system  or  other 
primary  contaiiunent  equipment  unless  the 
viable  organisms  containing  recombinant 
DNA  molecules  have  been  inactivated  by  a 
validated  inactivation  procedure.  A  validated 
inactivation  procedure  is  one  which  has  been 
demonstrated  to  be  effective  using  the 
organisms  that  vnll  serve  as  the  host  for 
propagating  the  recombinant  DNA  molecules. 
Culture  fluids  that  contain  viable  organisms 
or  viral  vectors  intended  as  final  product  may 
be  removed  from  the  primary  oontaiiunent 
equipment  by  way  of  closed  systems  for 
sample  analysis,  further  processing  or  final 
fiU." 

Appendix  K-V-^  is  proposed  to  read: 

"Appendix  K-V-F.  A  closed  system  or 
other  primuy  containment  equipment  that 
has  contauwd  viable  organisms  containing 
recondiinant  DNA  molecules  shall  not  be 
opened  for  maintenance  or  other  purposes 
unleas  it  has  been  sterilized  by  a  validated 
sterilization  (Kocediue  except  when  the 
culture  fluids  contain  viable  orgenisms  or 
vectors  intended  as  fiml  product  as 
described  hi  Section  K-V-C  above.  A 
validated  sterilization  procedure  is  one 
Mfhich  has  been  demonstrated  to  be  effective 
using  the  organiams  that  wiU  serra  as  the 
host  for  propagating  the  recombinant  EK4A 
molecules." 

I-C.  Amendmmtt  to  Section  in-D-6, 
Experiments  involving  More  Than  10 
Liters  of  Cultiuv,  of  the  NIH  GuideUnet 

In  a  letter  dated  Novembra-  6, 1997, 
Ricfaard  A.  Kneeek,  Medical  Officer. 
Clinical  Researdi.  National  Center  for 
Reseeich  Resowces.  NIH.  requested  an 
amendment  to  Section  III-4>-6. 
Ej^Mttmeats  involving  Mme  Than  10 
Liten  of  CttlbBe,  of  the  NIH  Guidelinea. 
Dr.  Knazek  proposed  an  addition  of  a 
atatem^t,  "When  more  dian  10  Liters  of 
culture  media  is  to  be  produced  within 
a  GMP-aocre(tttBd  facility  for  subsequent 
dinioal  tiee,  the  level  of  appropriate 
containment  shall  be  determined  by  the 
Insdtudonal  Biosafety  Committee  (IBC) 
affiliated  with  the  institution  where  the 
investigator  will  perform  the  clinical 
manipulation  of  die  vector."  Tk.  Knazek 
stated  the  rationale  of  his  request  as 
follows: 

"The  purpoae  of  this  amendnwnt  is  to 
prevent  an  additional  layer  of  bureaucracy 
from  impeding  the  implementation  of  an 
appropriately  reviewed  and  approved  gene 
dbecapy  protocol. 

"The  risks  due  to  exposure  to  a  gene  vector 
will  be  greatest  at  the  time  when  the  final 
media  product  is  either  incubated  with  the 
target  cells  (ex  vivo  transduction)  and/or 
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infiuad  into  the  redpiont  (in  vivo 
transduction].  The  IBC  at  that  clinical 
institution  bean  the  responsibility  of  being 
knowledgeable  about  attendant  risks  to  the 
investigator,  laboratory  and  medical 
personnel,  patient  and  the  environment 

"While  being  produced  within  a  qualified 
GMP  fKdlity,  ^  vector  is,  by  definition, 
both  protected  from  the  environment  and 
prevented  from  escaping  into  the 
environment 

"Clearly,  the  vector  and  its  proposed  use 
must  be  scrutinized  by  an  IBC.  However,  the 
IBC  review  of  the  vector  and  its  protocol  is 
moat  appropriately  performed  at  the  clinical 
site  rather  than  at  the  GMP  facility.  Review 
by  more  than  one  IBC  would  be  redundant" 

Section  ni-D-6  is  proposed  to  read: 

"Section  ID-D.  Experiments  That  Require 
Institutional  BiosaifiBty  Committee  Approval 
BeCDre  Initiation 

"Section  III-D-6.  Experiments  Involving 
More  titan  10  Liters  of  Culture.  The 
appropriate  containment  will  be  decided  by 
the  Institutional  Bioaafety  Committee.  When 
appropriate.  Appendix  K.  Physical 


Containment  for  Large  Scale  Uaaa  of    ' 
Organisms  Containing  Recombinant  DHA 
Molecules,  sliall  be  used.  Appendix  K 
describes  containment  conditions  Good  Large 
Scale  Practice  through  BL3-Large  Scale. 
When  more  than  10  Liters  of  culture  media 
is  to  be  produced  within  a  GMP-accredited 
facility  for  subsequent  clinical  use,  the  level 
of  appropriate  containment  sliail  be 
determined  by  tlie  IBC  affiliated  with  the 
institution  where  the  investigstor  will 
perform  the  rliniraf  manipulatitHi  of  the 
vector." 

OMB's  "Mandatory  Information 
Requiiements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  reqiiires  a  statement  concerning 
the  official  government  prt)gram8 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  of  affected  individtial  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  virtually 
every  NIH  and  Federal  research  prtigram 


in  which  DNA  recombinant  molecule 
techniques  could  be  used,  it  has  been 
determined  not  to  be  cost  effective  or  in 
the  public  interest  to  attempt  to  Ust 
these  programs.  Such  a  list  wotild  likely 
reqtiire  several  additional  pages.  In 
addition.  NIH  could  not  be  certain  that 
every  Federal  program  would  be 
included  as  many  Federal  agencies,  as 
well  as  private  organizations,  both 
national  and  international,  have  elected 
to  follow  the  NIH  Guideliiies.  In  lieu  at 
the  individual  program  listing.  NIH 
invites  readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  afiiacted. 

Dated:  November  12, 1997. 
LaDa  K.  SUrboU, 

Associate  Director  for  Science  Policy, 
National  Institutes  of  Health. 
IFR  Doc.  97-30321  Rled  ll-18r-«7;  8:45  am] 
MLUNQ  cooe  4140-ei-« 
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Securities  and 
Exchange 
Commission ] 

17  CFR  Parts  275  and  279 
Exemption  for  Investment  Advisers  i 

Operating  in  Multiple  States;  Revisions  toj 
Rules  Implementing  Amendments  to  the    ; 
Investment  Advisers  Act  of  1940; 
Proposed  Rule 
17  CFR  Part  275 

Exemption  to  Allow  Investment  Advisers  \ 
To  Charge  Fees  Based  Upon  a  Share  of  : 
Capital  Gains  Upon  or  Capital 
Appreciation  of  a  Client's  Account; 
Proposed  Rule 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  275  and  279 

[RiliMi  No.  IA-1681.  HI*  No.  87-28-07] 

RIN  3236-nAH22 

Exemption  for  Inveetment  Adviaere 
Operating  In  Multiple  Statee;  Reviaiona 
to  Rulee  Imptamenting  Amendmenta  tj 
ttw  Inveetment  Adviaera  Act  of  1940 

AGBCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  is 
publishing  for  comment  under  the 
Investment  Advisers  Act  of  1940  rule 
amendments  to  exempt  multi-state 
investment  advisers  from  the 
prohibition  on  Conunission  registration 
and  two  alternative  amendments  to 
revise  the  definition  of  the  term 
"investment  adviser  representative." 
The  Conmiission  is  proposing  these 
amendments  to  refine  the  rules 
implementing  the  Investment  Advisers 
Supervision  Coordination  Act 
0ATE8:  Comments  must  be  received  on 
or  before  January  20, 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Stop  6-9.  Washington,  D.C.  20549. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments0sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-28-97;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  N.W.,  Washington,  D.C 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTHER  MFORMATION  CONTACT: 
Carolyn-Gail  Gilheany,  Attorney,  or 
Jennifer  S.  Choi,  Special  Counsel,  at 
(202)  942-0716,  Task  Force  on 
Investment  Adviser  Regulation,  Division 
of  Investment  Management.  Stop  10-6, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washineton.  D.C 
20549. 

SUPPI^MBfTARY  MFOftMATION:  The 
Commission  is  requesting  public 
comment  on  proposed  amendments  to 
rule  203A-2  (17  CFR  275.203A-2J,  rule 
203A-3  [17  CFR  275.203A-31.  rule 
206(4)-3  [17  CFR  275.206(4)-3)  and 
Schedule  I  to  Form  ADV  [17  CFR  279.1) 
under  the  Investment  Advisers  Act  of 


1940  (15  U.S.C  80b-l  etseqi.j 
("Advisers  Act").  The  Commission  also 
is  proposing  to  withdraw  rule  203A-5 
[17  CFR  275.203A-5)  and  Form  ADV-T 
[17  CFR  279.3]  under  the  Advisers  Act. 
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Executive  Sonunary 

Section  203  A  of  the  Advisers  Act 
generally  prohibits  an  investment 
adviser  from  registering  with  the 
Commission  unless  it  has  more  than  $25 
million  of  assets  under  management  or 
is  an  adviser  to  a  registered  investment 
company.  Section  203A  also  preempts 
most  state  regulatory  requirements  for 
Commission-registered  investment 
advisers  and  their  supervised  persons 
except  for  certain  "investment  adviser 
representatives."  The  Commission  is 
proposing  an  exemption  from  the 
prohibition  on  Commission  registration 
for  advisers  required  to  register  as  an 
investment  adviser  in  30  or  more  states. 
The  Commission  also  is  proposing  two 
alternative  amendments  to  the 
definition  of  investment  adviser 
representative.  Under  the  current 
definition,  supervised  persons  of 
Commission-registered  investment 
advisers  will  not  be  subject  to  state 
qualification  requirements  if  no  more 
than  ten  percent  of  their  clients  are 
natural  persons  ("ten  percent 
allowance").  The  Commission  is 
proposing  either  (1)  to  add  a  provision 
that  would  permit  supervised  persons  to 
have  the  greater  of  five  natural  person 
clients  or  the  number  of  natural  person 
clients  permitted  under  the  ten  percent 
allowance,  or  (2)  to  eliminate  the  ten 
percent  allowance  and  permit 
supervised  persons  to  have  an  unlimited 


number  of  accommodation  clients  who 
have  certain  business  or  familial 
relationships  with  the  su{>ervi8ed 
person  or  the  supervised  person's 
business  or  institutional  clients. 

L  Backgronnd 

Last  year.  Congress  enacted  the 
National  Securities  Markets 
Improvement  Act  of  1996  ("1996 
Act").  <  Tide  m  of  the  1996  Act,  die 
Investment  Advisers  Supervision 
Coordination  Act  ("Coordination  Act"), 
amended  the  Advisers  Act  by 
reallocating  federal  and  state 
responsibilities  for  regulation  of 
investment  advisers.  By  limiting  fsderal 
registration  and  preempting  certain  state 
laws,  the  Coordination  Act  divided 
regulatory  responsibilities  for  the 
approximately  23,350  investment 
advisers  that  were  registered  with  the 
Commission.  ^  The  Coordination  Act 
became  effective  on  July  8,  1997. 

Under  new  section  203A(a)  of  the 
Advisers  Act. '  an  investment  adviser 
that  is  regulated  or  required  to  be 
regulated  as  an  investment  adviser  in 
the  itlate  in  which  it  maintains  its 
principal  office  and  place  of  business  is 
prohibited  from  registering  with  the 
Commission  unless  the  investment 
adviser  (i)  has  at  least  $25  million  of 
assets  under  management,  or  (ii)  is  an 
investment  adviser  to  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940 
("Investment  Company  Act").  '*  Section 
203A(b)  of  the  Advisers  Act  generally 
preempts  state  law  with  respect  to 
Commission-registered  investment 
advisers. ' 

On  May  15, 1997,  the  Commission 
adopted  new  rules  and  rule 


>  Pub.  L  No.  lOi-290.  110  SUt  3416  (1996) 
(codified  in  scattered  sections  of  the  United  State* 
Code). 

'Other  amendments  made  by  the  1996  Act  to  the 
Advisers  Act  include  revisions  to  (i)  section  205  (IS 
U.S.C  806-5]  to  create  additional  exceptions  to  the 
Advisers  Act's  limitations  on  perfonnance  fee 
arrangements,  (ii)  section  222  |15  U.S.C  80b-18a] 
to  impose  certain  uniformity  requirements  on  stale 
investment  adviser  laws,  (iii)  section  203(e)  (IS 
U.S.C  80b-3(e)|  to  permit  the  Conunission  to  deny 
or  revoke  the  registration  of  any  person  convicted 
of  any  felony  (or  any  person  associated  with  such 
investment  adviser),  and  (iv)  section  203(b)  (15 
U.S.C  80b-3(b)]  to  exempt  from  registration  certain 
advisers  to  church  employee  pension  plans.  See 
sections  210.  304.  30S(a).  and  508(d)  of  the  1996 
Act. 

MS  U.S.C  80b-3e(a). 

'The  t^mmission  has  authority  to  deny 
registration  to  any  applicant  that  does  not  meet  the 
criteria  for  Commission  registration  and  to  cancel 
the  registration  of  any  adviser  that  no  longer  meets 
the  registration  criteria.  Section  203(c)  and  (h)  of 
the  Advisers  Act  (15  US  C  80b-3(c)  and  (h)]. 

M5  U.S.C.  B0b-3a(b).  In  addition.  sUte  law  is 
preempted  with  respect  to  advisers  that  are 
excepted  &om  the  definition  of  investment  adviaw 
under  section  202(a)(ll)  of  the  Advisers  Act  [IS 
U.S.Caob-2(a)(ll)|. 
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amendments  to  implement  the 
Coordination  Act '  These  implementing 
rules  included  ndes  that  exempt  four 
tjrpes  of  investment  advisers  from  the 
statutory  prohibition  on  Commission 
r^istration  and  define  cortain  terms 
used  in  the  Coordination  Act. ''  In 
adopting  these  rules,  the  Commission 
anticipated  that  experience  with  the 
new  regulatory  scheme  might  reveal  the 
need  for  additional  rules  or  further 
refinement  of  existing  rules.  Based  on 
its  expoience,  the  Commission  is 
proposing  to  exempt  multi-state 
investment  advisers  from  the 
prohibition  on  Commission  registration, 
to  amend  the  definition  of  investment 
adviser  representative,  and  to  clarify 
certain  other  implementing  rules. 

n.  Dipcnasion 

A.  Multi-State  Investment  Adviser 
Exemption  from  Prohibition  on 
Registration  with  the  Commission 

As  discussed  above,  section  203A  of 
the  Advisers  Act  limits  registration  with 
the  Conunission,  in  most  cases,  to 
investment  advisers  with  at  least  $25 
million  of  assets  under  management  and 
preempts  state  law  with  respect  to  these 
investment  advisers.  *  The  $25  million 
threshold  was  designed  to  allocate 
regulatory  responsibility  to  the 
Commission  for  largw  investment 
advisers  whose  activities  are  likely  to 
affect  national  markets  and  to  relieve 
them  of  the  burdens  imposed  by 
multiple  state  regulation. '  Congress 
recognized,  however,  that  there  nuy  be 
investment  advisers  with  less  than  S25 
million  of  ass^s  under  management  that 
have  national  businesses  and  for  which 
multiple  state  registration  would  be 
burdensome.  ■<>  "IliOTefore,  the 
Commission  was  given  authority  in 
section  203A(c)  of  the  Advisers  Act  to 
exempt  investment  advisers,  by  rule  or 


*  Rules  Implamaating  Amendmenta  to  the 
Investment  Advisers  Act  of  1940,  Investment 
Adviaers  Act  Rsieeae  No.  1633  (May  15. 1997)  (62 
FR  26112  (May  22, 1997)|  ("Adoptii^  Reieaae"). 

''Id.  The  (^ommiasioa  also  amended  several  nilaa 
under  the  Adviaen  Act  to  reflect  the  changes  made 
by  the  1996  Act 

•Sectkn  203A(a)  and  (b).  Not«vithstanding 
section  203A(b).  states  reUin  authority  over 
Commiaaion-ragiatared  adviaers  under  state 
inveetment  adviser  statutes  to:  (1)  investigate  and 
bring  enforcement  actions  with  respect  to  fraud  or 
deceit  against  an  investment  adviser  or  a  paraon 
associated  with  an  inveetment  adviser,  (2)  require 
filings,  for  notice  purpoaea  only,  of  documenta  filed 
with  the  Commission;  and  (3)  requira  payment  of 
state  filing,  registration,  and  licensing  feee. 
Moreover,  section  203A(b)  specifically  preserves 
state  law  with  respect  to  investment  adviser 
repreaentativea  of  Commission-registered  advisers 
who  have  a  place  of  business  in  the  state.  See  infra 
section  n.B  of  this  Release. 

*See  S.  Rep.  Na  293. 104th  Cong..  2d  Sees.  3- 
5  (1996)  (hereinafter  Senate  Report]. 

"U.  at  5. 


order,  bom  the  prohibition  on 
Commission  registration  if  the 
prohibition  would  be  "unfair,  a  burden 
on  interstate  commerce,  or  otherwise 
inconsistent  with  the  purposes"  of 
section  203A.  >  ■ 

Pursuant  to  its  authority,  the 
Conmussion  adopted  nUe  203A-2, 
which  permits  Commission  registration 
for  nationally  recognized  statistical 
rating  otganizations  and  certain  pension 
consultants,  affiliated  investment 
advisers,  and  newly  formed  investment 
advisers  with  reasonable  expectations 
that  they  would  soon  become  eligible 
for  Commission  registration.  '^  The 
Commission  also,  by  order,  has  granted 
exemptive  relief  to  investment  advisers 
that  do  not  have  $25  million  of  assets 
imder  management  but  have  a  national 
or  multi-state  practice  and  conduct 
advisory  activities  that  reqiure  them  to 
register  as  investment  advisers  in  30  or 
more  states.  1^  The  Commission  is 
proposing  to  amend  rule  203A-2  to 
codify  the  exemptions  provided  by 
individual  orders  to  investment  advisers 
required  to  be  registered  in  multiple 
states. 

Under  the  proposed  exemption,  an 
investment  adviser  reqidred  to  be 
registered  as  an  investment  adviser  with 
30  or  more  state  securities  authorities 
woidd  be  permitted  to  register  with  the 
Commission.  1^  The  Conunission 
believes  that  an  investment  adviser 
whose  activities  trigger  registration 
rei]uirements  in  30  states  is  a  national 
firm  and  that  the  midtiple  state 
registration  requirements  for  such  a  firm 
would  constitute  a  burden  on  interstate 
commerce.  For  that  reason,  the 
Commission  believes  that  such  an 
investment  adviser  would  be  the  type  of 
firm  for  which  Congress  expected  the 
Commission  to  exercise  its  section 


••Section  203A(c)  (19  U.SXI  80b-3a(c)l. 

•»17CFR275.2t)3A-2. 

"  See  Arthur  Anderaen  Financial  Adviaera, 


Invesdnant  Advisers  Act  Raleaae  Nos.  1637  (June 
16, 1997).  62  FR  33689  (Notice  of  Application). 
1642  (|uly  8, 1997).  64  SBC  Docket  2417  (Ordar); 
Ernst  a  Young  Investment  Adviaers  LLP, 
Investment  Adviaers  Act  Relaaae  Noa.  1638  (Jufla 
16. 1997).  62  FR  33692  0«4otica  of  Application),  and 
1641  (July  8. 1997),  64  SEC  Docket  2416  (Ordar): 
and  KPMG  Investment  Advisors,  Investment 
Adviaen  Act  Reieaae  Noa.  1639,0une  17. 1997),  62 
FR  33945  (Notice  of  Application),  and  1643  (July  S, 
1997),  64  SEC  Docket  2418  (Order). 

>*\a  tallying  the  number  of  states  in  which  an 
adviser  is  required  to  register,  the  investment 
adviaar  would  be  required  to  exclude  those  states 
in  which  it  is  not  required  to  register  because  of 
applicable  state  laws  or  the  national  de  minimis 
standard  of  aection  222(d)  of  the  Advisers  Act  (15 
U.S.C  80b-18al  The  Commission  believes  such  an 
exclusion  is  appropriate  because  it  is  the  obligation 
to  register  in  a  state,  rather  than  the  business 
decision  to  register  voluntarily,  that  demonstrates 
that  the  adviser  is  subject  to  the  type  of  burden 
contemplated  by  the  exemption. 


203A(c)  exemptive  authority  and.  as  a 
result,  woidd  have  a  sin^e,  national 

Tilator." 
nder  the  proposed  rule 
amendments,  an  adviser  applying  for 
registration  relying  on  the  exemption 
woidd  be  required  to  submit  a 
representation  that  the  investment 
adviser  has  reviewed  its  oUigations 
imder  state  law  and  concluded  that  it  is 
required  to  register  as  an  investment 
adviser  with  the  securities  authorities  of 
at  least  30  states.  *«  Once  registered  with 
the  Commission,  the  investment  adviser 
would  continue  to  be  eligible  ftn-  the 
exemption  as  long  as  it  is  annually  able 
to  provide  a  representation  that  the 
investment  adviser  has  determined  that, 
but  for  the  exemption,  it  would  be 
obligated  to  register  in  at  least  25  states, 
five  fewer  states  than  when  it  initially 
registered.'^  The  Commission  is 
proposing  this  five-state  difference  to 
prevent  an  investment  adviser  registered 
with  the  Commission  from  losing  the 
exemption  simply  because,  for  example, 
it  lost  a  few  clients  in  a  small  number 
of  states.'* 

Like  other  exemptions  in  rule  203A- 
2,  the  proposed  multi-state  exemption 


■>  See  Saoata  Report  at  S  (Coapeas  reoognlxad 
that  the  "definition  of  'assets  uiider  management' 
*  *  *  may,  in  aome  cases,  exclude  tnat  with  a 
lutionai  or  multiatste  practice  from  beti^  aUo  to 
register  with  the  SEC'). 

■*  Proposed  paragraph  (eK2)  of  rale  203A-2.  At 
the  time  of  its  application  for  regiatratioa  with  the 
Commission,  the  investment  adviaar  would  be 
required  to  iitclude  on  Schedule  E  to  Form  ADV  an 
undertaking  to  withdraw  from  ragistietion  with  the 
Commiasion  if  it  would  no  longer  be  raquirad  to 
register  in  at  least  25  states  al  the  time  of  filing 
Schedule  I.  The  exemption  would  require  an 
investment  adviaar  that  indicates  that  it  is  no  longer 
laquirad  to  register  in  at  least  25  states  to  withdraw 
from  Commiaaioa  registration  by  filing  Form  ADV- 
W  within  90  days  of  filing  Schedule  I.  Propoaed 
paragraph  (e)(3)  of  rule  203A-2. 

'^  This  representation  must  be  attached  to  the 
inveetment  adviaer's  annual  amendment  to  Form 
ADV  revising  Schedule  I.  Propoaed  paragraph  (eX2) 
of  rule  203  A-2.  Under  the  propoaed  multi -state 
exemption,  the  investment  adviser  also  would  be 
required  to  maintain  a  record  of  the  states  that  the 
adviser  believes  it  would,  but  for  the  exemption,  be 
required  to  register.  Proposed  paragraph  (eX4)  of 
rule  203A-2. 

'*This  "five-state  difference"  is  similar  to  the  "S5 
milUon  window,"  which  makes  Commission 
registration  optional  for  an  adviser  having  between 
$25  and  S30  million  of  assets  under  management. 
See  rule  203A-l(a).  (b)  [17  CFR  275.203A-l(a),  (b)). 
The  Commission  adopted  the  $5  million  window  to 
avoid  transient  registration  problenu  that  could 
occur  because  of  a  small  decrease  in  the  value  of 
cUent  asaets  (as  a  result  of  a  market  decline)  or  the 
departure  of  one  or  a  few  clients.  See  Rules 
ImpleuMnting  Amendments  to  the  Investment 
Advisers  Act  of  1940.  Investment  Advisers  Act 
Release  No.  1601  (Dec.  20.  1996)  [61  FR  68480  (Dec. 
27, 1996)1  ("Proposing  Release").  Under  the 
propoaed  five-state  difference,  an  investment 
adviser  registered  with  the  Conunission  in  reliance 
upon  the  multi-state  exemption  would  not  be 
required  to  de-register  and  then  re-register  with  the 
Commission  frequentiy  as  a  result  of  a  change  in 
registration  obligation  in  one  or  a  few  states. 
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could  be  used  by  a  newly  formed 
inveatmeDt  adviser  in  conjimction  with 
the  "start-up  adviser"  exemption  in 
paragraph  (d)  of  the  rule.  ■*  A  newly 
formed  investment  adviser  not 
registered  in  any  state  could  register 
¥nth  tlw  Commission  if  it  reasonably 
expected  that  it  would  be  required  to 
register  in  30  or  more  states  within  120 
days.  After  the  120-day  period,  the 
investment  adviser  would  be  required  to 
file  an  amendment  to  Form  ADV 
revising  Schedule  I  and  attach  a 
representation  that,  but  for  the  proposed 
multi-state  exemption,  the  investment 
adviser  would  be  required  to  register  in 
at  least  25  states.^ 

Comment  is  requested  whether  the  30 
state  threshold  should  be  increased  or 
decreased  and  whether  the  five-state 
difference  is  sufficient  to  prevent 
transient  registration  problems.  Because 
determining  the  obligations  to  register 
under  state  law  requires  a  legal  analysis, 
should  the  Commission  require 
investment  advisers  to  represent  that 
counsel  has  reviewed  the  applicable 
state  and  federal  laws  and- has 
concluded  that  the  investment  adviser 
qualifies  for  the  proposed  multi-state 
exemption?  Should  the  Commission 
prohibit  a  newly  formed  investment 
adviser  Cram  using  this  exemption  in 
conjunction  with  the  reasonable 
expectation  exemption? 

B.  Definition  of  Investment  Adviser 
Representative 

The  Coordination  Act  preempts  most 
state  regulatory  requirements  for 
Commission-registered  investment 
advisers  and  their  supervised  persons,^' 
but  permits  states  to  continue  to  license, 
register,  or  otherwise  qualify  an 
"investment  adviser  representative" 
who  has  a  place  of  business  in  the 
state."  In  rule  203A-3(a),  the 
Commission  defined  investment  adviser 
representative  as  a  supervised  person 
more  than  ten  percent  of  whose  clients 
are  natural  persons  other  than  excepted 
persons.^ 


'♦17  CFR  275.203A-2(d). 

*Thes«  requiiemenU  would  be  the  result  of  the 
conditioas  for  the  exemptions  provided  by  rule 
203A-2(d]  and  proposed  paragraph  (e)  of  rule 
203A-2. 

"  The  term  luperviaad  person  is  defined  in  the 
AdviMn  Act  «s  any  "parUier,  officer,  director  . . . 
or  employee  of  an  investment  adviser,  or  other 
person  who  provides  investment  advice  on  behalf 
of  the  investment  adviser  and  u  subject  to  the 
supervision  and  control  of  the  inivaebBant  adriaer." 
Section  202(aM25)  of  the  AdviMn  Act  |15  VS.C. 
80b-2(aH2S)l. 

^  Section  203A(b). 

2^17  CFR  27S.203A-3(a).  The  nile  defines 
"excepted  persons"  as  natural  persons  who  have 
S5OO.0OO  or  more  under  management  with  the 
representative's  investment  advisory  firm 
immediately  after  entering  into  the  advisory 


1.  Accommodation  Clients 

The  "ten  percent  allowance"  in  the 
definition  of  investment  adviser 
representative  was  designed  to  permit 
supervised  persons  who  provide 
advisory  services  principally  to  clients 
other  than  natural  persons  to  continue 
to  accept  so-called  "accommodation 
clients"  without  being  subject  to  state 
qualification  requirements. ^^  In 
adopting  the  ten  percent  allowance,  the 
Commission  acknowledged  that  the 
allowance  may  pose  a  problem  for 
supervised  persons  with  one  or  a  few 
institutional  clients  who  would  not  be 
able  to  have  any  accommodation 
clients.^  To  have  one  accommodation 
client,  a  supervised  person  would  need 
to  have  at  least  ten  clients  that  are  not 
natural  persons.  Therefore,  the 
Conunission  directed  the  staff  to  work 
with  investment  advisers  whose 
supervised  persons  would  be  affected  by 
the  definition  to  develop  a  workable 
method  of  addressing  this  concern  and 
indicated  that  it  may  propose  revisions 
to  the  definition.^  The  Commission 
staff  has  consulted  with  members  of  the 
industry  for  their  views  and  has 
recommended  proposals  to  the 
Commission  to  resolve  this  issue. 

The  Commission  is  now  proposing 
two  alternative  amendments  to  the 
definition  of  investment  adviser 
representative  to  allow  supervised 
persons  who  provide  services  to  one  or 
a  few  institutional  or  business  client 
accounts  to  continue  to  have 
accommodation  clients  without  being 
subject  to  state  qualification 
requirements.  Under  the  first 
alternative,  the  Commission  proposes  to 
retain  the  ten  percent  allowance  and 
add  a  provision  that  would  permit 


contract  with  the  firm,  or  who  the  advisory  firm 
reasonably  believes  immediately  prior  to  entering 
into  the  advisory  contract  have  a  net  worth  in 
excess  of  $1  million  (collectively  "high  net  worth 
individuals ").  Rule  203A-3(aK3)(i)  [17  CFR 
275.203A-3(aK3K>)l'  (The  Commission  is  proposing 
changes  to  the  criteria  for  determining  Mgh  net 
worth  individuals.  See  infra  section  II.B.2  of  this 
Releese.)  The  Commission  also  excluded  from  the 
terv  "investment  adviser  representative"  those 
supervised  persons  who  do  not  on  a  regular  basis 
solicit,  meet  with,  or  otherwise  communicate  with 
clients  of  the  investment  advis«'  or  who  provide 
only  impersonal  investment  advice.  Rule  203A— 
3(aK2)  [17  CFR  275.203A-3(aK2)). 

''Adopting  Release,  supra  note  6,  at  nn.113-117 
and  accompanying  text 

''As  originally  proposed,  the  ten  percent 
allowance  would  have  been  measured  either  l>y 
reference  to  the  assets  under  management 
attributable  to  the  supervised  person  or  by  reference 
to  clients  of  the  supervised  person.  The 
Commission  adopted  only  the  client  test  because 
there  did  not  appear  to  be  any  workable  method  of 
attributing  client  assets  to  supervised  persons.  See 
Adopting  Release,  supra  note  6,  at  n.llS  and 
accompanying  text 

»ld. 


supervised  persons  to  have  up  to  five 
natural  person  clients.  Supervised 
persons  could  have  under  the  first 
alternative  the  greater  of  five  natural 
person  clients  or  the  nimiber  of  natural 
person  clients  permitted  under  the  ten 
percent  allowance  without  being  subject 
to  state  qualification  requirements. 

The  first  alternative  would  allow 
supervised  persons  with  one  or  a  few 
institutional  or  business  clients  to 
accept  at  least  five  natural  person 
clients  and  would  address  the  problem 
with  the  current  rule.  Moreover,  this 
alternative  would  provide  a  simple, 
bright-line  test  for  supervised  persons  to 
determine  when  they  are  subject  to  state 
qualification  requirements.  The 
disadvantage  of  this  alternative, 
however,  is  that  the  five  clients  may  not 
necessarily  be  limited  to  those  clients 
who  the  supervised  person  advises  on 
an  accommodation  basis;  the  proposed 
five  natural  person  minimum  could 
include  natural  persons  who  have  no 
relationship  to  an  investment  adviser's 
institutional  or  business  clients. 
Furthermore,  the  five  natiiral  person 
minimum  would  permit  supervised 
persons  who  have  only  retail  clients 
(i.e.,  natural  person  clients)  to  avoid 
state  qualification  requirements  until 
they  obtained  their  sixth  client.  The 
provision,  however,  likely  would  have  a 
small  effect  on  the  number  of 
supervised  persons  who  wotild  not  be 
subject  to  state  qualification 
requirements  because  many  states  do 
not  require  supervised  persons  to 
register  in  the  state  until  they  have  more 
than  five  clients  in  their  respective 
state-^' 

Under  the  second  alternative, 
supervised  persons  who  have  natural 
person  clients  would  be  excluded  from 
the  definition  of  investment  adviser 
representative  if  the  natural  person 
clients  either  are  "high  net  worth" 
clients  or  have  a  CamUial  or  business 
relationship  with  the  supervised  perscm 
or  his  business  or  institutional  clients.^ 


"See,  e.g..  Unif.  Sec.  Act  sectioa  201(c)  (1997): 
Bums  Ind.  Code  Ann.  section  23-2-l-a(c)(3) 
(1997):  Md.  Code  Ann.  section  ll-401(bN3)(ii) 
(1997);  Utah  Code  Aim.  section  61-l-3(3Xc)  (1997). 
The  first  alternative  is  narrower  than  these  slate 
exemptions  because  it  would  permit  supervised 
persons  to  have  a  total  of  five  natural  person  clients 
nationwide,  rather  than  five  natural  person  diaota 
per  state  as  permitted  by  these  states. 

"  The  Investment  Company  Institute  ("IQ") 
suggested  that  the  Commission  retain  the  ten 
percent  allowance  and  exclude  from  the  term 
natural  persons  certain  clients  who  ate  "affiliated 
with  non-natural  person  clients."  See  Letter  from 
Craig  S.  Tyle.  Vice-President  and  Senior  Counsel, 
la,  dated  August  12.  1997  (available  in  File  No. 
S7-28-97).  Under  the  current  rule,  the  ten  peicant 
allowance  is  designed  as  a  proxy  for 
accommodation  clients  and  assumes  that  a 
supervised  person  who  has  a  small  number  of 
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Under  this  alternative,  the  Commission 
would  eliminate  the  currant  ten  percent 
allowance,  and  a  supervised  person 
could  have  an  unrestricted  niunber  of 
clients  who  are  natural  persons  without 
being  subject  to  state  qualification 
requirements.  These  clients  would  be 
limited,  however,  to  either  (i)  high  net 
worth  clients  (as  currentiy  permitted  by 
the  rule),  or  (ii)  peraons  who  are  (A) 
partnws.  officers,  or  directors  of  the 
investment  adviser  for  whom  the 
supervised  person  works  or  of  a 
business  or  institutional  client  of  the 
investment  adviser  for  whom  the 
supervised  person  works,  (B)  relatives, 
spouses,  or  relatives  of  spouses  of  such 
partnera,  officers  or  directors,  or  (C) 
relatives  or  spouses,  or  relatives  of 
spouses  of  the  supervised  person. 

The  advantage  of  this  apprtiach  is  that 
it  extends  the  provision  of  the  rule  for 
accommodation  clients  to  supervised 
persons  with  one  or  a  few  clients  while 
more  closely  tying  the  accommodation 
client  exception  to  the  purpose  for 
which  it  was  adopted.  Instead  of 
presuming  that  the  natural  person 
clients  of  a  supervised  person  having 
primarily  business  clients  are 
accommodation  cdients.  the  rule  would 
(with  the  exception  of  high  net  worth 
clients)  require  there  be  the  type  of 
relationship  between  the  supervised 
person  and  the  client  that  crustomarily 
results  in  the  client  being  considered  an 
acconmiodation  client.  Tbis  approach, 
however,  could  greatiy  increase  or 
decrease  the  number  of  natural  person 
clients  supervised  persons  are  permitted 
to  have  by  the  rule  before  they  are 
subject  to  state  qualification 
requirements.  Moreover,  it  would  make 
the  rule  somewhat  more  complex  and. 
perhaps,  the  status  of  a  supervised 
person  as  an  investment  adviser 
representative  less  transparent  to  a  state 
securities  conunissioner  seeking  to 
enforce  state  law.  Comment  is  requested 
on  the  scope  of  the  accommodation 
client  exception  under  this  alternative. 
Are  there  additional  relationships 
between  the  investment  adviser, 
supervised  person,  and  client  that 
suggest  the  client  is  an  accommodation 
client? 

Conmient  is  requested  on  the 
advantages  and  disadvantages  of  the  two 


natural  person  clients  does  so  on  the  basis  of  an 
accommodation  to  her  institutional  clients.  The  ICI 
propoaal  would  permit  the  supervised  person  to 
have  a  defined  group  of  accommodation  clients  in 
addition  to  a  group  of  natural  persons  (up  to  ten 
percent  of  the  supervised  person's  clients)  who  are 
unrelated  to  her  institutional  clients  without  being 
sutiject  to  the  state  qualification  requirements.  The 
Commission  is  proposing  a  narrower  version  of  the 
IQ's  reconmiendation  to  limit  the  rule's  exception 
to  clients  who  are  or  may  reasonably  be  presumed 
to  be  accommodatioo  clients. 


approaches.  Comment  is  requested  on 
whether  additional  approaches  could  be 
used  to  permit  a  supervised  person  with 
one  or  a  few  institutional  or  business 
clients  to  accept  a  small  number  of 
natural  {lerson  clients  on  an 
accommodation  basis  without  being 
subject  to  state  qualification 
requirements.  Commenters  suggesting 
an  additional  approach  should  address 
whether  the  approach  limits  the  scope 
of  the  exception  to  its  original  purpose 
(i.e.,  to  permit  accommodation  clients), 
any  additional  complexity  it  adds  to  the 
rule,  and  the  ease  with  which 
supervised  persons  can  determine 
whether  they  are  subject  to  state 
qualification  requirements. 

2.  "High  Net  Worth"  Qients 

Under  the  ctirrent  rule,  certain  "high 
net  worth"  individuals  are  excepted 
persons  for  purposes  of  the  definition  of 
investment  adviser  representative  and 
are  not  counted  towanls  the  ten  percent 
allowance.  The  criteria  for  determining 
high  net  worth  individuals  are  based  on 
the  criteria  in  rule  205-3  under  the 
Advisers  Act  for  determining  those 
clients  with  whom  investment  advisere 
may  enter  into  a  performance  fee 
contract  under  that  exemptive  rule.^^ 
The  Commission  excluded  these  high 
net  worth  individuals  from  the 
definition  of  investment  adviser 
representative  because  the  Commission 
presumed  that  these  individuals,  who 
are  less  dependent  on  the  protections  of 
the  performance  fee  prohibition,  do  not 
need  the  protections  of  state 
qualification  requirements.^ 

In  a  companion  release,  the  ' 

Commission  is  proposing  to  revise  the 
high  net  worth  criteria  in  rule  20&-3  to 
reflect,  among  other  things,  the  effects  of 
inflation  since  the  standards  were 
adopted  in  1985.^'  The  criteria  for 
determining  which  individuals  qualify 
as  high  net  worth  individuals  in  the 
definition  of  investment  adviser 
representative  would  be  revised  to 
reflect  the  changes  being  proposed  in 
the  (xnnpanion  release.  Therefore,  the 
threshold  levels  for  high  net  worth 
individuals  would  inc:rease  from 
$500,000  under  management  and       , 
$1,000,000  net  worth  to  $75^000  and 
$1,500,000,  respectively. 


C.  Other  Amendments 

1.  Pension  Consultants — ^Determining 
the  Value  of  Assets  of  Plans 

The  Commission  adopted  nde  203A-' 
2(b)  to  exempt  certain  pension 
consultants  from  the  prohibition  on 
Commission  registration.  Under  the 
rule,  pension  consultants  that  provide 
investment  advice  to  employee  benefit 
plans  with  respect  to  assets  having  an 
aggregate  value  of  at  least  $50  million 
are  required  to  register  with  the 
Commission  even  if  they  do  not 
otherwise  meet  the  cniteria  for 
Commission  registration. '^  Rule  203 A- 
2(b)(3)  requires  investment  advisera 
relying  on  the  exemption  to  value  plan 
assets  as  of  the  date  during  the 
investment  adviser's  most  recent  fiscal 
year  that  the  investment  adviser  was  last 
employed  or  retained  by  contract  to 
provide  investment  advice  to  the  plan 
with  respect  to  those  assets.^^  Because 
of  the  fisc^al  year  requirement,  an 
investment  adviser  could  not  rely  on  the 
pension  consultant  exemption  when,  in 
fact,  it  provides  investment  advice  to 
over  $50  million  of  assets  of  employee 
benefit  plans  if  the  amount  of  assets 
grew  to  more  than  $50  million  after  the 
end  of  the  investment  adviser's  fiscal 
year,  but  before  it  filed  Schedule  I.^ 
The  Commission,  therefore,  is  proposing 
to  amend  the  rule  to  permit  investment 
advisers  to  determine  the  aggregate 
value  of  plan  assets  during  a  12-month 
period  ending  within  90  days  before  the 
investment  adviser  files  Schedule  I.^^ 

2.  Rule  206(4)-3— Cash  Payments  for 
Client  Solicitations 

The  Coordination  Act  amended 
section  203(e)  of  the  Advisers  Act  by 
adding  new  section  203(e)(3),  which 
provided  the  Commission  with  the 
authority  to  deny  or  revoke  the 
registration  of  any  investment  adviser  If 
the  investment  adviser  (or  any  person 


» 17  CFR  275.205-3. 

''See  Adopting  Release,  supra  note  6,  at  nn.  110- 
112  and  accompanying  text. 

''  See  Investment  Advisers  Release  No.  1682 
(November  13, 1997).  In  the  companion  release,  the 
Commission  also  is  proposing  to  add  a  third 
alternative  test  of  sophisticatiao. 


»J  See  rule  203A-2(b)  [17  CTR  275.203A-2(b)l; 
Adopting  Release,  supra  note  6,  at  nn.  58-61  and 
accompanying  text. 

"  17  CFR  275.203A-2(bX3). 

^Conversely,  if  the  value  of  the  assets  of  plans 
was  above  S50  million  as  of  the  adviser's  last  fiscal 
year,  but  decreased  to  below  S50  million  before 
Schedule  I  is  filed,  under  the  current  rule,  the 
adviser  would  be  eligible  to  rely  on  the  peiisioa 
(»nsultant  exemption. 

"  An  adviser  seeking  to  rely  on  the  pension 
consultant  exemption  would  be  required  to 
aggregate:  (i)  the  value  of  plan  assets  for  which  it 
provided  advisory  services  at  the  end  of  the  12- 
month  period,  and  (ii)  the  value  of  any  other  plan 
■saets  for  which  it  provided  advisory  services  at  the 
end  of  its  employment  or  contract  (if  terminated 
before  the  end  of  the  12-month  period). 

During  the  interim  period  before  the  proposed 
rule  is  adopted,  the  Commission  would  not  object 
if  pension  consultants  chose  to  value  plan  assets 
under  the  method  being  proposed  rather  than  under 
the  method  provided  by  the  current  rule.       ^ 
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associated  with  the  investment  adviser) 
is  convicted  of  any  felony,  and 
redesignating  section  203(eK3)  as 
section  203(e)(4).36  The  Commission 
proposes  to  conform  a  cross-reference  in 
rule  206(4)-3(a)(l)(ii)(D)  to  the 
redesignated  section.^ 

3.  Schedule  I  to  Form  AOV 

Instructions  to  Schedule  I  provide 
guidance  on  how  an  investment  adviser 
should  determine  the  amount  of  its 
assets  under  management  for  purposes 
of  section  203A  of  the  Advisers  Act  The 
Commission  is  proposing  to  amend 
Instruction  7  to  Schedule  I  to  clarify 
that,  in  determining  the  total  amount  of 
assets  imder  management,  investment 
advisers  may  include  only  those 
securities  portfolios  for  which  they 
provide  continuous  and  regulcu' 
supervisory  or  management  services  as 
of  the  date  of  filing  Schedule  L  In 
valuing  these  seciihties  portfolios, 
however,  investment  advisers  may  use 
market  values  as  determined  within  90 
days  prior  to  the  filing  of  Schedule  I. 
The  Commission  also  is  proposing 
several  other  miscellaneous  conforming 
amendments  to  Schedule  I.^ 

4.  Transitioa  Rule  203A-5  and  Form 
ADV-T 

The  Commission  is  proposing  to 
withdraw  transition  rule  203A-5  and 
Form  ADV-T.  The  rule  and  form  are 
unnecessary  because  the  transition 
under  the  Coordination  Act  is  now 
complete. 

D.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  amendments  and  form 
changes  that  are  the  subject  of  thia 
Release,  to  suggest  additional  changes 
(including  changes  to  the  provisions  of 
the  rules  that  the  Commission  is  not 
proposing  to  amend),  or  to  submit 
comments  on  other  matters  that  might 
have  an  effect  on  the  proposals 
described  above,  are  requested  to  do  so. 
Commenters  suggesting  alternative 
approaches  are  encouraged  to  submit 
their  proposed  rule  text. 


)*Sm  sectioa  305  of  the  1996  Act 
i^Rule  206(4  )-3  prohibits  cash  payments  for 
diant  solicitatioa  imder  ceitain  circumstancM. 

>*  iiistniction  5  would  be  revised  (o  aliminale  an 
unnecessary  reference  to  )uly  8, 1997,  amend  the 
instruction  with  respect  to  the  pension  consultant 
exemption  consistent  with  the  revision  proposed  in 
this  Release,  and  add  an  instruction  with  respect  to 
the  proposed  multi-state  adviser  exemption.  In 
addition,  the  Commission  is  proposing  to  delete 
Instruction  8  and  the  unnecessary  reference  to  the 
date  of  the  valuation  of  the  meets  under 
management  in  Schedule  I.  Part  Q. 


m.  Cost-Benefit  Analysis 

As  discussed  above,  the  proposed 
multi-state  investment  adviser 
exemption  would  permit  investment 
advisers  required  to  register  with  30  or 
more  states  to  register  with  the 
Commisaioh  even  though  they  do  not 
otherwise  meet  the  criteria  for 
Commission  registration. ^^  The 
Conunission  has  limited  data  on  the 
number  of  investment  advisers  that 
would  qualify  for  the  proposed  multi- 
state  investment  adviser  exemption.^ 
Because  investment  advisers  must  be 
required  to  register  in  a  large  niunber  of 
states  to  qualify  for  the  proposed  multi- 
state  investment  adviser  exemption,  the 
Commission  expects  that  only  a  km 
investment  advisers  would  be  eligible. 
For  Paperwork  Reduction  Act  purposes, 
the  Commission  estimates  that  there 
may  be  ten  investment  advisers  that 
would  qualify  each  year.  *^  Comment  is 
requested  on  whether  there  may  be 
more  than  ten  investment  advisers 
eligible  for  this  proposed  multi-state 
investment  adviser  exemption  annually. 
Investment  advisers  that  believe  they 
would  qualify  for  this  exemption  are 
requested  to  notify  the  Commission. 

The  proposed  multi-state  investment 
adviser  exemption  would  benefit 
investment  advisers  by  permitting  them 
to  save  costs  they  otherwise  would 
inctir  if  they  were  required  to  comply 
with  30  separate  sets  of  state 
regulations,  especially  where  state 
regulations  may  be  duplicative  or 
conflicting.  These  benefits  would 
include  cost  savings  for  complying  with 
state  registration  requirements,  which 
the  Commission  estimates  may  be  as 
much  as  $300,000  annually.*^  Although 
these  annual  costs  may  vary  from 


>*See  supra  section  D.A  of  this  Releese. 

<*>  Every  investment  adviser  applying  for 
registration  with  the  Commission  is  required  to  file 
Form  AOV  with  the  Commission  and  to  file  an 
amended  Form  ADV  when  information  on  the  form 
has  changed.  Form  AOV  requires  information  about 
the  stales  to  which  an  investment  adviser  is 
registered,  but  does  not  distinguish  between  states 
where  the  registration  is  mandatory  and  where 
registration  is  voluntary.  Moreover,  the  Commission 
DO  longer  receives  Form  ADV  inlormatioo  for  state- 
registered  advisers. 

*>  According  to  information  obtained  from  the 
ooe-time  form.  Form  AOV-T,  there  are 
approximately  21  advisers  that  are  registered  with 
30  or  more  states  and  no  longer  registered  with  the 
Conunission.  Although  approximately  21 
investment  advisers  are  registered  in  more  than  30 
stales,  the  Canmiission  estimates  that  only  about 
half  of  these  advisers  are  required  to  register  in  30 
or  more  states.  Therefore,  the  Commission  estimates 
(hat  there  may  be  ten  investment  advisers  that 
wrould  qualify  for  the  proposed  multi-state 
exemption  each  year. 

*'  The  Coordination  Act  expressly  preserved  the 
authority  of  the  states  to  require  Commission- 
registered  investment  advisers  to  pay  state  filing, 
registration,  and  licensing  fees.  Section  307(b)  of 
the  Coordination  Act 


adviser  to  adviser,  the  Commission 
assumes,  for  purposes  of  this  analysis, 
that  it  would  cost  each  adviser  $30,000 
to  comply  with  state-law  registration 
requirements.*^  Based  on  that  figure,  the 
Commission  estimates  that  the  annual 
benefit  from  the  proposed  multi-state 
investment  adviser  exemption,  in  the 
form  of  the  foregone  costs  of  state 
registration,  would  be  approximately 
$300,000  for  all  tm  investment  advisers 
expected  to  be  eligible  for  the  proposed 
mtilti-state  investment  adviser 
exemption.  Comment  is  requested  on 
the  reasonableness  of  this  cost  estimate. 
Commenten  are  requested  to  provide 
facttial  support  or  assiunptions 
imderlying  any  alternative  cost  estimate. 

The  benefits  also  would  include 
savings  for  investment  advisos  from  the 
cost  of  being  examined  by  30  diffaient 
state  regulatora.  State  regulaton  would 
save  the  expense  of  examining  these 
investment  advisen.**  The  Conunission 
does  not  have  information  to  estimate 
the  costs  of  state  examinations  for 
investment  advisera  because  the 
Commission  has  no  data  on  the 
frequency  with  which  these  investment 
advisers  would  be  examined  by  a 
partiimlar  state  or  the  ntimber  of  states 
that  would  examine  these  investment 
advisers  each  year.  The  Commission 
requests  comment  on  the  state 
examination  costs  saved  by  investment 
advisers  that  are  regulated  onfy  by  the 
Commission.  Finally,  the  proposed 
multi-state  investment  adviser 
exemption  would  produce  certain 
unquantifiable  regulatory  benefits  in 
allowing  qualiNing  investment  advisers 
to  be  regulated  by  one  entity  rather  than 
30  separate  state  regulaton. 

The  proposed  mtHti-state  investment 
adviser  exemption  would  impose 
certain  costs  on  investment  advisers 
relying  on  the  proposed  exemption. 
Under  the  proposed  multi-state 
investment  adviser  exemption,  an 
investment  adviser  would  be  required  to 
attach  a  representation  to  Schedule  I 


'»  Id  the  Goal-Benefit  AnalysU  of  Rulaa 
Implementing  Amendments  to  the  Inveatmenl 
Advisers  Act  of  IMO,  the  C>>mmiaaian  estimaled 
that  the  cost  for  a  mid-size  adviser  to  comply  with 
state-law  registration  requirements  could  be  as . 
much  as  S20,000.  See  Coet-Benefit  Memorandum 
(available  in  File  No.  S7-31-96)  ("Implementing 
Amendments  Cost-Benefit  Analysis").  The 
Commission  believes  that,  because  advisers  eligible 
for  the  propoeed  multi-state  exemption  would 
typically  be  required  to  register  in  more  states  than 
the  average  adviser  registered  with  the  Commission 
(i.e..  at  least  30  states),  the  cost  would  be  at  least 
S30.000  per  adviser.  These  dollar  estimates  were 
based  on  discussions  with  law  firms  that  provide 
these  kinds  of  services  to  investment  advisers. 

**  The  Commission  requests  comment  from  the 
states  on  the  costs  of  investment  adviser 
examinations  and  the  frequency  of  such 
examinations. 


Federal  Register  /  Vol.  62,  No.  223  /  Wednesday,  November  19,  1997  /  Proi 

■      ■  i— ^f— — ^— —     J  ,  J  I     ■  


61871 


initially,  when  registering,  and 
annually,  when  wmwnrling  Form  AOV, 
about  the  number  of  states  in  which  the 
investment  adviser  would  be  required  to 
register.  The  investment  adviser  also 
would  be  required  to  maintain  a  record 
of  the  states  in  which  it  believes  it 
would,  but  for  the  exemption,  be 
required  to  register  that  was  the  basis  of 
its  repiesentation  included  (m  the 
attachment  to  Schedule  I. 

The  Commission  estimates  that  the 
total  cost  to  each  eligible  investment 
adviser  to  comply  %vith  the  requirements 
of  the  proposed  multi-state  investment 
adviser  exemption  would  be 
approximately  $24,000.*^  Thus,  the 
Commission  estimates  that  the  total  cost 
for  the  ten  investment  advisen  expected 
to  be  eligible  for  the  proposed  multi- 
state  investment  adviser  exemption 
would  be  approximately  $240,000. 
There  also  may  be  incidental  costs  to 
the  Commission  of  registering 
investment  advisen  that  qualify  for  this 
proposed  multi-state  investment  adviser 
exemptfon  and  costs  associated  with 
examining  those  investment  advisen. 

Overall,  the  Commission  believes  that 
the  proposed  rule  amendments  would 
not  impo^  significant  additional  costs 
on  investment  advisen,  but  rather 
would  result  in  a  net  savings  when 
compared  with  the  costs  of  complying 
with  state  registration  reqtiirements. 
Comment  is  requested  concerning  the 
savings  for  complying  with  state 
registration  rpquiiements  and  any 
boiefit  to  multi-state  advisors  in  having 
one  regulator.  Comment  is  also 
requested  concerning  the  costs 
associated  with  the  requirements  of  the 
proposed  multi-state  investment  adviser 
exemption. 

As  discussed  in  more  detail  above,  the 
Commission  is  proposing  two 
alternative  amendments  to  the 
deflnition  of  investment  adviser 
representative.**  Although  tiie 
Commission  has  never  registered 
investment  adviser  lepresentatives.  the 
Commission  estimates  that  Commission- 
regiatered  advisos  employ  a  total  of 
Approximately  153.000  investment 
adviser  representatives.*'  The 


**TIm  Coauniaaion  aatlnatad  ttiis  figure  by 
muMpiying  tile  aggragM*  burdM)  hour*  requiiad  to 
attodi  a  repiaaaulaUuM  to  .Sdwdtile  1  to  Pof  AQV 
(240  hcNu*)  by  an  avangi  ixHirW  compaoMtiaa  nto 
of  $100.  The  aatinuttaa  of  the  agpegMa  burden 
houn  for  oonpiyiag  with  tba  raquifoaMnt*  of  the 
proposed  multi-alata  aKaaapUan  to  baaad  on  the 
Commiiiton's  Papacwofk  Ra<iiction  Act 
Submiaaioa.  See  infra  section  IV  of  this  Release. 

*»  See  supra  section  0.6  of  thto  Release. 

*^  Thto  ealimata  of  the  niimher  of  investment 
•dviaor  lapiaaanUtlvea  amployad  by  Commiaakm- 
tegistand  adviaan  waa  made  for  puipoaaaof  the 
Iinplamaatiiig  Amandmanls  Cost-Banafit  Analysis. 
See  Coat-Benefit  Mamorandum.  supra  note . 


Commission,  however,  does  not  have 
data  on  the  number  of  representatives 
who  may  be  affected  by  tne  proposed 
amendments.  The  Commission, 
therefore,  is  unable  to  quantify  the  total 
benefits  and  costs  that  may  rmult  from 
these  proposed  amendments.  The 
Commission  believes,  nonetheless,  that 
the  proposed  amendments  could 
provide  benefits  to  Commission- 
registered  investment  advisera  and  their 
supervised  persons  because  the 
proposed  amendments  would  reduce 
their  regulatory  btirdens  by  permitting 
supervised  persons  who  provide 
services  to  a  few  institutional  clients  to 
have  a  small  number  of  natural  persons 
as  accommotlation  clients  without  being 
subject  to  statequalification 
requirements.  Ine  Commission  requests 
comment  on  the  percentage  of  all 
investment  adviser  representatives  who 
would  be  exempt  from  state 
qualification  requirements  under  each 
of  the  alternatives  being  proposed. 

The  first  proposed  alternative 
amendment  to  the  definition  of 
investment  adviser  representative 
would  retain  the  present  ten  percent 
allowance  and  also  permit  a  supervised 
poson  to  have  up  to  five  natural  person 
clients.  The  first  alternative  definition 
would  benefit  supervised  penons  who 
provide  advice  to  five  natural  person 
clients  because  they  would  no  hmger  be 
subject  to  state  qualification 
requirements  even  if  they  are  not  able  to 
tabs  advantage  of  the  ten-peroent 
allowance.  Under  the  current  rule,  a 
siqieiviaed  person  %vould  need  to  have 
ten  institutional  clients  to  have  one 
accommodation  client  The  fint 
proposed  alternative  ameodment  would 
provide  a  brig^  line  test  that  would 
allotr  supervised  pen<ui8  and  tiieir 
firms  to  determine  easily  when 
supwised  persons  must  register  witb 
thestates. 

The  first  alternative  would  increase 
the  nueaber  of  supervised  persons  of 
Commission-rqystered  advisen  who 
would  DO  longer  be  anbject  to  state 
qualification  requirements.  This 
proposal  would  benefit  aSected 
supervised  persons  by  permitting  them 
to  save  the  esqpense  associated  with 
investment  adviaer  r^iesentative 
qualification  examinations,  such  as  the 
costs  of  monitoring  state  rc;gistntion 
requirements  and  preparing  and 
rej^tering  for  state  exams.**  The 
Commission  is  unable  to  quantify  the 


total  savings  because  the  Conunission 
does  not  have  data  on  the  number  of 
representatives  who  would  be  aEEacted 
by  this  proposed  amendment  Because 
the  Coordination  Act  preserved  the 
authorify  of  states  to  reqtiire  the 
payment  of  state  filing,  registration,  and 
licensing  fees,  there  would  be  no  loss  to 
the  states  of  fees  collected. 

Costs  associated  witli  the  fint 
proposed  amendment  include  the 
foregone  fees  collected  by  the  National 
Association  of  Securities  Dealen 
Regulation  ("NASDR")  and  the  North  • 
American  Securities  Administraton 
Association,  Inc.  ("NASAA")  foratate 
examinations  for  investment  adviser 
representatives.*"  The  Commission  is 
unable  to  quantify  the  total  costs 
because  the  Commission  does  not  have 
data  on  the  number  of  representatives 
who  would  be  affected  by  this  profxwed 
amendment  Comment  is  requested  on 
the  effect  this  provision  will  have  on  the 
costs  incurred  or  avoided  by  investment 
advisen  and  their  supervised  persons 
and  on  the  exam  fees  collected  by  the 
NASDR  and  NASAA. 

As  detailed  above,  the  second 
alternative  proposed  amendment  to  the 
definition  of  investment  adviser 
representative  would  replace  the  ten 
percent  allowukce  and  allow  supervised 
persons  to  have  acoocnmodatitHi  clients 
who  have  a  familial  or  business 
relationship  with  the  supervised 
persons  or  dwir  institutional  clients 
Mfithout  limitation  on  the  numbo'  of 
accommodation  clients.  This  alternative 
proposal  might  have  the  effect  of  either 
increasing  or  decreasing  the  niunber  of  # 
supervised  persons  sub^isct  to  state 
qualification  requiremmts,  uid 
comment  is  requested  on  which 
outcome  is  more 'likely. 

To  the  extent  that  the  second 
altocnative  increases  the  number  of 
supervised  persons  who  are  no  longer 
subject  to  state  qualification 
requirements,  affected  supervised 
persons  wrould  save  state  examination 
and  examination  pi\fparation  fees.'"  The 
costs  associated  with  such  an  increase 
would  be  the  foregone  Uses  collected  by 
the  NASOR  and  NASAA  for  the  state 
examinations.'^ 

If  the  second  alternative  decreeses  die 
niunber  of  supervised  persons  who  are 
not  subject  to  state  qu^ification 
requirements,  the  alternative  would 


'**  In  the  Implementing  Amendments  Coat-Benefit 
Analysis,  the  Commiaaton  aatimalwri  the  following 
coats:  $96  to  take  an  exam,  S8S0  for  exam 
prepaiation.  and  SISO  annually  per  investment 
adviaar  tapraaantative  to  monitor  stale  registration 
requirements.  See  Cost-Benefit  Memorandum, 
supra  note. 


**  In  the  ImplaoMiiting  Anandannti  CDat-Buaflt 
Analysis,  the  Commiasioo  estimated  that  foregone 
revenue  from  the  exam  fees  would  S32  per  exam.    . 
Id. 

"See  supra  note  and  accompanying  text. 

>■  See  tupra  note  and  accompanying  text  The 
Commission  does  not  believe  that  there  are  any 
substantial  costs  to  investor  protection  that  woold 
be  associated  with  tiiis  propoeed  amendmeoL 
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produce  unquantifiahle  benefits  by  tying 
the  accommodation  client  exception 
nK»e  closely  to  the  purpose  for  which 
it  was  adopted.  The  second  alternative 
would  permit  supervised  persons  to 
accept  clients  who  have  a  relationship 
with  the  supwvised  person  at  his 
institutional  clients  that  would  result  in 
the  individual  client  being  considered 
an  accommodation  client.  The  costs  of 
the  second  alternative,  if  it  decreases  the 
number  of  supervised  persons  not 
subject  to  state  qualification 
requirements,  would  be  the  expense 
associated  with  state  investment  adviser 
representative  examinations.*^ 
Comment  is  requested  on  the  efiect  of 
the  second  alternative  amendment  on 
the  costs  incurred  or  avoided  by 
investment  advisers  and  their 
supervised  pwsons. 

The  other  proposed  rule  amendments 
would  revise  the  time  period  for 
determining  the  value  of  assets  of  plans 
for  pension  consultants,  clarify  the 
instructions  in  Schedule  I  to  Form  ADV, 
and  provide  an  additional  instruction  in 
Schedule  I  to  Form  ADV.  The  benefits 
of  these  proposed  amendments  would 
be  to  eliminate  any  confusion  that  the 
language  of  the  rules  or  instructions 
may  have  created.  The  Commission 
believes  that  these  amendments  would 
not  impose  any  additional  costs  to 
investment  advisers. 

Comment  is  requested  on  this  coet- 
benefit  analysis.  Commenters  are 
requested  to  provide  views  and 
empirical  data  relating  ttf  any  costs  and 
benefits  associated  with  the  proposed 
\\He  amendments. 

For  purposes  of  making 
determinations  required  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  Commission  is 
requesting  information  regarding  the 
potential  eifect  of  the  proposed  rule 
amendments  on  the  economy  on  an 
annual  basis.  Commenters  should 
provide  data  to  support  their  vievrt. 

IV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
rule  amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,'^  and  the  Commission  has 
submitted  them  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  U.S.C 
3507(dl  and  5  CFR  1320.11.  The  title  for 
the  collections  of  information  are  "Form 
ADV"  and  "Schedule  I  to  Form  ADV," 
both  under  the  Advisers  Act.  Form  ADV 
and  Schedule  I  to  Form  ADV,  which  the 
Commission  is  proposing  to  amend. 


contain  currendy  approved  collections 
of  information  \mder  OMB  control 
numbers  3235-0049  and  3235-0490. 
respectively.  The  proposed  rule 
amfflidments  are  necessary  to  clarify 
previously-adopted  nUes  that 
implemented  changes  to  the  Advisers 
Act  An  agency  may  not  sponsor, 
conduct,  or  require  response  to  an 
information  collection  unless  a 
currendy  valid  OMB  control  number  is 
displayed. 

FmmADV 

Form  ADV  is  required  by  rule  203-1 
[17  CFR  275.203-1]  to  be  filed  by  every 
adviser  that  applies  for  registration  with 
the  Commission  as  an  investment 
adviser.  Rule  204-1  (17  CFR  275.204-1] 
sets  forth  the  circumstances  requiring 
the  filing  of  an  amendment  to  Form 
ADV.  Registrants  must  file  an  amended 
Form  ADV  when  information  on  the 
initial  Form  ADV  has  changed,  either  at 
the  end  of  the  fiscal  year  or  prompUy  for 
certain  material  changes.  In  addition, 
rule  204-1  also  requires  an  investment 
adviser  to  file  the  cover  page  of  Form 
ADV  (along  with  a  Schedule  I)  annually 
within  90  days  after  the  end  of  the 
investment  adviser's  fiscal  year 
regardless  of  whether  other  changes 
have  taken  place  during  the  year. 

After  1997,  the  Commission  estimates 
approximately  7,300  investment 
advisers  would  be  registered  with  the 
Commission  and  required  to  amend 
Form  ADV  on  an  annual  basis  as 
required  by  rule  204-1.*^  The 
Commission  previously  estimated  that 
there  would  be  750  new  investment 
advisers  registering  with  the 
Commission  each  year.  The  Commission 
estimates  that  an  additfonal  ten 
investment  advisers  each  year  woidd  be 
eligible  for  Conunission  registration 
under  the  proposed  multi-state 
exemption.  Thus,  the  annual  number  of 
responses  for  filing  an  application  for 
investment  adviser  registration  is 
estimated  to  be  apprtndmately  760.  The 
760  new  advisers  each  year  also  will  be 
subject  to  the  annual  amendment 
requirement  The  Commission  estimates 


'  Sme  supia  note  and  accompanyiDg  text. 
44  U.S.C  3901  1  faq. 


» 


^UDdor  rule  203A-S  of  the  Adviser*  Act.  all 
ioveatment  advuen  regictered  with  the 
Commiaeioii  were  required  to  file  a  completed  Form 
AOV-T  with  the  Commiuion  by  |uly  S.  1907. 
indicating  whether  they  remain  eligible  for 
CommiMion  registration.  Of  the  23,350 
Commission-registered  investment  adviaan, 
approximately  7.200  advisers  indicated  that  they 
remain  eligibla  for  Commission  registration.  10,600 
advisers  withdrew  their  registrations,  and  S.SOO 
advisers  did  not  file  their  Form  ADV-T.  The 
Commission  believes  that  most  of  the  investment 
advisers  that  did  not  file  Form  AOV-T  are  either  do 
longer  in  the  advisory  business  or  no  longer  eligible 
to  register  with  the  Commission.  The  Commission 
expects  to  cancel  the  registntions  of  most  of  these 
investment  adviaet*. 


that  there  would  be  8.060  total 
respondents  to  this  collection  of 
information  on  an  annual  basis. 

The  Commission  estimates  that  each 
of  the  7,300  investment  advisers 
registered  with  the  Commission  will 
amend  Form  ADV,  as  required  by  rule 
204-1.  an  average  of  1.5  times  annually. 
Of  the  760  new  advisers  each  year,  660 
Mrill  amend  Form  ADV  an  average  of 
once  annually.  The  estimated  100 
newly-formed  investment  advisers  that 
will  rely  on  rule  203A-2(d)  will  amend 
Form  AJDV  an  average  of  twice  annually. 
Thus,  the  annual  ntunber  of  responses 
for  completing  amended  Form  ADV  is 
estimated  to  be  approximately  11310. 

The  total  number  of  annual  responses 
for  Form  ADV  (initial  registration  and 
amendments)  is  estimated  to  be  760 
responses  for  new  advisers  (including 
ten  responses  for  new  advisers  reljring 
on  the  proposed  multi-state  exemption) 
and  11,810  responses  for  aimual 
amendments.  The  average  burden  hours 
for  completing  Form  ADV  for  initial 
registration  is  9.0063  hours  for  each 
respondent  (unchanged  from  previous 
estimate).  The  average  burden  hours  for 
completing  Form  ADV  as  an  annual 
amendment  is  1.0672  hours  (unchanged 
from  previous  estimate).  The  total 
burden  hours  imposed  by  Form  ADV  is 
estimated  to  be  19,448.42. 

The  collection  of  information  required 
by  Form  ADV  is  mandatory,  and 
responses  are  not  kept  confidential. 

Scfaednlel 

Schedule  I  requires  an  investment 
adviser  to  declare  whether  it  is  eligible 
for  Conunission  registration.  Schedule  I, 
as  (tart  of  Form  ADV,  is  required  to  be 
filed  mth  an  investment  adviser's  initial 
application  on  Form  ADV.  The  rules 
imposing  this  collection  of  information 
are  found  at  17  CFR  275.203-1  and  17 
CFR  279.1.  Rule  204-1  (17  CFR 
275.204-1]  sets  forth  the  circumstances 
requiring  the  filing  of  an  amended  F(Hin 
ADV.  Ride  204-1  requires  an 
investment  adviser  registered  with  the 
Commission  to  file  an  amended 
Schedule  I  to  Form  ADV  annually 
within  90  days  after  the  end  of  the 
investment  adviser's  fiscal  year. 

The  Commission  estimates  that  7,300 
investment  advisers  registered  with  the 
Commission  would  respond  to  the 
information  collection  requirements  of 
Schedule  I  to  Form  ADV  an  average  of 
once  a  year.  In  addition,  the 
Commission  estimates  that 
approximately  760  new  advisers  each 
year  will  file  Schedule  I  of  Form  ADV. 
Of  the  760  advisers.  660  will  file 
Schedule  I  to  Form  ADV  an  average  of 
once  each  jrear.  and  the  remaining  100 
that  rely  on  the  exemption  provided  by 
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rule  203A-2(d)  will  file  Schedule  I  to 
Form  ADV  an  average  of  twice  each 
year.  It  is  estimated  that  the  total 
niunber  of  responses  would  be  8,160. 

For  the  765  investment  advisers  that 
must  calculate  assets  imder 
management  for  the  purpose  of 
completing  Schedxde  I  (9.5%  of 
respondents — excluding  the  ten 
investment  advisers  expected  to  rely  on 
the  proposed  miUti-state  exemption), 
compliance  with  the  requirement  to  file 
an  amended  Schedule  I  would  impose 
a  total  annual  burden  for  each 
investment  adviser  of  approximately  2 
hours  (unchanged  from  previous 
estimate).  For  the  7,285  investment 
advisers  that  either  do  not  need  to 
calciUate  assets  imder  management  to 
complete  Schedule  I  or  calcrulate  assets 
under  management  as  part  of  their 
normal  business  operations  (90.5%  of 
respondents — excluding  the  ten 
investment  advisers  expected  to  rely  on 
the  proposed  multi-state  exemption) 
this  burden  would  be  0.75  of  an  hour 
(unchanged  from  previous  estimate). 

The  Commission  estimates  that  an 
additional  ten  investment  advisers 
would  be  eligible  for  the  proposed 
multi-state  exemption.  For  the  ten 
investment  advisers  that  would  rely  on 
the  proposed  multi-state  exemption,  the 
Commission  estimates  compliance  with 
the  requirement  to  file  an  amended 
Schedule  I  attaching  a  representation 
that  the  investment  adviser  is  required 
to  register  as  an  investment  adviser  in 
30  or  more  states  would  impose  a  total 
annual  burden  for  each  investment 
adviser  of  approximately  240  hours. '^ 

The  total  burden  hours  imposed  by 
Schedule  I  to  Form  ADV  is  estimatedto 
he  9,480.313. 

The  collection  of  information  required 
by  Schedule  I  is  mandatory,  and 
responses  are  not  kept  coiiiBdential. 

The  Commission  estimates  that  these 
collections  of  Form  ADV  and  Schedule 
I  together  would  impose  a  total  hourly 
burden  of  28,928.73  hours. 

The  total  burdens  associated  with 
Form  ADV  and  SchediUe  I  to  Form  ADV 
would  change  from  the  filing  of  the  last 
Paperwork  Reduction  Act  Submission 
because  of  the  proposed  multi-state 
exemption  and  the  tabulation  of  Form 


"  Investment  advisors  also  would  be  required  to 
maintain  a  record  of  the  states  in  which  they 
believe  they  would,  but  for  the  exemption,  be 
required  to  register  that  was  the  basis  of  their 
representation  included  on  the  attachment  to 
Schedule  I.  The  Commission  believes  that  the 
requirement  that  the  investment  advisers  maintain 
a  record  would  impose  a  nominal  burden'  on 
investment  advisers  because  the  information  would 
have  to  be  gathered  for  purposes  of  making  the 
repreaantation. 


ADV-Ts.s*  The  current  total  Form  ADV 
biuden  is  18.127.88  hours.  The  new 
total  Form  ADV  burden  would  be 
19,448.42  hours.  The  total  change  in. 
burden  hours  for  Form  ADV  woidd  be 
1.320.54  hours.  The  ciurent  total  burden 
for  Schedide  I  is  6.418.94  hours.  The 
new  total  burden  for  Schedule  I  would 
be  9,480.313  hours.  The  total  change  in 
burden  for  SchediUe  I  of  Form  ADV 
would  be  3,061.373  hours. 

Pursuant  to  44  U.S.C  3506(c)(2MB). 
the  Conunission  solicits  comments  to  (i) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (iii)  enhance  the  tjuality. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  those  who  are  to  respond,  including 
through  the  use  pf  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Conunission, 
Office  of  Information  and  Regulatory 
AfEairs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Stop  6-9,  Washington,  D.C.  20549  with 
reference  to  File  No.  S7-28-97.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication,  so  that 
a  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

V.  Summary  of  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("KFA")  in  accordance  with  5  U.S.C. 
603  regarding  amendments  to  rules 
203A-2,  203A-3,  206(4)-3  and 
Schedule  I  to  Form  ADV.  and  the 
withdrawal  of  rule  203  A-5  and  Form 


ADV-T  under  the  Advisers  Act  The 
following  summarizes  the  IRFA. 

As  set  forth  in  greater  detail  in  the 
IRFA,  the  Coordination  Act,  which 
became  effective  on  July  8. 1997, 
amended  the  Advisers  Act  by 
reallocating  federal  and  state 
responsibilities  for  regulatfon  of 
investment  advisers.  On  May  15, 1997. 
the  Commission  adopted  new  rules  and 
rule  amendments  to  implement  the 
Coordination  Act.'''  The  Commission 
proposes  to  revise  some  of  these 
implementing  rules.  The  IRFA  states 
that  the  proposed  rule  amendments 
would  exempt  multi-state  investment 
advisos  from  the  prohibition  on 
Commission  registration,  amend  the 
definition  of  investment  adviser 
representative,  and  clarify  certain  other 
implementing  roles. 

The  IRFA  seta  forth  the  statutory 
authority  for  the  proposed  rule 
amendments.  The  IRFA  also  discusses 
the  effect  of  the  proi>osed  rule 
amendments  on<  small  entities.  For 
purposes  of  the  Advisers  Act  and  the 
Regulatory  Flexibilify  Act  an 
investment  adviser  generally  is  a  small 
entity  (i)  if  it  manages  assets  of  $50 
million  or  less,  in  discretionary  or 
nondiscretionary  accounts,  as  of  the  end 
of  its  most  recent  fiscal  year  or  (ii)  if  it 
renders  other  advisory  services,  has 
$50,000  or  less  in  assets  related  to  its 
advisory  business.^ 

The  proposed  multi-state  exemption 
for  investment  advisers  would  be 
available  to  any  investment  adviser  that 
is  prohibited  from  registering  with  the 
Commission  and  is  required  to  register 
in  30  or  more  states.  The  Commission 
estimates  that  there  may  be  ten  such 
investment  advisers  that  would  be 
eligible  for  the  proposed  multi-state 
exemption  each  year.^  Therefore,  the 
Commission  believes  that  there  would 
be  a  few  small  entities  that  would  be 
affected  by  the  proposed  rule. 

The  proposed  rule  amendments 
rpinimize  regulatory  burdens  on  small- 
entity  investment  advisers  that  are 
eligible  for  the  proposed  mulU-state 
exemption  by  permitting  the  investment 
adviser,  once  registered  with  the 


>*The  total  hourly  burdens  for  Form  AOV  and 
Schedule  I  would  change  because  (1 )  the  proposed 
multi-state  exemption  would  permit  a  small 
number  of  additional  advisers  to  register  with  the 
Commission,  and  (2)  the  tabulation  of  information 
from  the  completed  Forms  AOV-T  has  provided  the 
Commission  with  a  more  accurate  number  of 
advisers  it  regulates  after  the  July  8, 1997  division 
of  regulatory  responsibilities  between  the  federal 
and  state  governments. 


"  See  Adopting  Release,  supra  note  6. 

"Rule  275.0-7  (17  CFK  275.0-7).  In  January 
1997,  the  Commission  proposed  to  revise  this 
definition  of  "small  entity."  See  Definitions  of 
"Small  Business"  or  "Small  Organiration"  Under 
the  Investment  Company  Ad  of  1940,  the 
Investment  Advisers  Act  of  1940,  the  Securities 
Exchange  Act  of  1934.  and  the  Securities  Act  of 
1933,  Release  Nos.  33-7383.  34-38190.  IC-22478. 
and  1A-1609  (Jan.  22,  1997)  (62  FR  4106  (Jan.  28. 
1997)).  The  Commission  expects  to  adopt  a  revised 
definition  of  small  investment  adviser  for 
Regulatory  Flexibility  Act  purposes  to  reflect  the 

Coordination  Act. 

.— 

^  See  supra  note  41. 
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Commission,  to  continue  to  be  eligible 
for  the  proposed  multi-state  exemption 
until  it  is  obligated  to  register  in  less 
than  25  states.  This  five-state  difference 
prevents  an  investment  adviser  firom 
being  required  to  register  and  then  de- 
register  frequently  with  the  Commission 
as  a  result  of  a  change  in  its  registration 
obligation  in  one  state  or  fisw  states. 

The  proposed  amendments  to  the 
definition  of  investment  adviser 
representative  would  permit  supervised 
persons  of  Commission-registered 
investment  advisers  who  only  have  a 
few  business  or  institutional  clients  to 
accept  accommodation  clients.  The 
Commission  does  not  have  information 
from  which  to  estimate  the  number  of 
Conunission- registered  investment 
advisers  managing  assets  of  $50  million 
or  less  or  having  less  than  $50,000  in 
assets  relating  to  its  advisory  business 
whose  supervised  persons  would  be 
exempt  from  the  definition  of 
investment  adviser  representative  under 
the  proposed  amendments. 

The  other  proposed  rule  amendments 
affect  only  Commission-registered 
investment  advisers.  For  purposes  of 
these  amendments,  the  Commission 
estimates  that  approximately  850 
investment  advisers  are  small  entities.^ 
These  proposed  amendments  clarify  the 
implementing  rules  and  do  not  impose 
any  additional  burden  on  investment 
advisers.  Therefore,  the  Commission 
believes  that  it  is  reasonable  to  estimate 
that  these  clarifying  amendments  would 
not  have  a  significant  economic  eSecl 
on  small  entities.  Comment  is  requested 
on  the  number  of  small  entities  that 
would  be  affected  by  these  proposed 
amendments. 

The  proposed  withdrawal  of  rule 
203A-5  and  Form  AOV-T  would  have 
no  effect  on  small  entities  because  no 
investment  advisers  currently  should  be 
filing  Form  ADV-T. 

The  proposed  rule  amendments 
would  impose  certain  new  reporting 
and  recordkeeping  requirements  and 
eliminate  certain  other  requirements. 


(OThia  ■■tlnni  i  ollha  number  of  small  mtitiaa 
WM  ■irli  for  puipaiui  of  the  FinaJ  Regulatory 
Ftaodbility  Analysis  for  the  rules  iaplemanting  the 
Coordination  Act.  See  Adoptiag  RaliMse.  supra  note 
6.  at  on.  189-190  and  accompanying  taxt.  Of  the 
23  JSO  Conunission- registered  investment  adviaan, 
5,S00  acivisers  have  not  Bled  their  Form  AOV-T. 
indicating  their  eligibility  to  remain  registered  with 
the  Commission.  5e«  $upra  note  54.  The 
Commission  also  expects  to  adopt  a  revised 
definition  of  small  entity  for  purposes  of  the 
Ragulatoty  Flexibility  Act.  See  tupm  note  S8. 
Thacefoce,  the  Commission  plans  to  revise  Its 
estimate  of  the  number  of  Comoussion-registered 
advisers  that  are  small  entities  after  the  transition 
ia  complete  so  that  the  Commission  would  have 
mora  accurate  information  to  estimate  the  number 
of  small  entitiaa  under  tiia  naw  definition  of  that 


Investment  advisers  relying  on  the 
proposed  multi-state  exemption  would 
be  required  at  initial  registration  to 
attach  a  representation  to  Schedule  I 
that  the  investment  adviser  has 
determined  that  it  must  register  in  at 
least  30  states  and  a  representation  on 
Schedule  E  to  Form  ADV  that  it  will 
withdraw  from  Commission  registration 
when  it  is  no  longer  required  to  register 
in  at  least  25  states.*^'  Thereafter,  in  the 
annual  amendment  to  Form  ADV 
revising  Schedule  I,  the  investment 
adviser  would  be  required  to  submit  a 
representation  that  it  has  concluded 
that,  but  for  the  proposed  multi-state 
exemption,  it  would  be  required  to 
register  in  at  least  25  states.  If  the 
amended  Schedule  I  indicated  that  the 
investment  adviser  was  no  longer 
eligible  for  Commission  registration,  the 
proposed  amendment  would  require  the 
investment  adviser  to  file  a  Form  ADV- 
W  within  90  days  to  withdraw  its 
re«stration  with  the  Commission. 

The  Commission  estimates  that  it  will 
take  approximately  240  hours,  annually 
on  average,  to  comply  with  these 
requirements.  This  burden  on 
investment  advisers  that  use  this 
proposed  rule  would  be  outweighed  by 
the  cost  savings  and  benefits  to  the 
multi-state  investment  advisers  relying 
on  the  proposed  multi-state  exemption. 

The  proposed  withdrawal  of  Form 
ADV-T  and  rule  203A-5  would 
eliminate  any  incidental  burden  that 
may  continue  to  be  imposed  by  the 
transition  rule.  The  proposed  rule 
amendments  to  rule  206(4)-3  and  Form 
ADV  would  not  impose  any  new 
reporting,  recordkeeping  or  other 
compliance  requirements. 

The  Commission  believes  that  there 
are  no  rules  that  duplicate,  overlap,  or 
conflict  with,  the  proposed  rule 
amendments. 

The  IRFA  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
proposed  rule  amendments  that  might 
minimize  the  effect  on  small  entities, 
including  (a)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  resources  available  to  small 
entities:  (b)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  small  entities;  (c)  the 
use  of  performance  rather  than  design 
standards;  and  (d)  an  exemption  &T>m 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 


*'  The  proposed  multi-state  investment  adviser 
exemption  also  would  require  investment  advisers 
to  maintain  a  record  of  the  states  in  which  they 
would,  but  for  the  exemption,  be  requited  to 
ngistar. 


As  stated  in  the  IRFA,  after  taking  into 
atxount  the  resources  available  to  small 
entities  and  the  potential  burden  that 
could  be  placed  on  investment  advisers 
that  may  no  longer  qualify  for  the 
proposed  multi-state  exemption  because 
of  a  change  in  the  registration 
obligations  in  a  few  states,  the 
Commission  proposes  to  permit  an 
investment  adviser,  once  registered  with 
the  Commission,  to  continue  to  be 
eligible  for  the  proposed  multi-state 
exemption  as  long  as  it  would  be 
obligated  to  register  in  at  least  25  states, 
five  fewer  states  than  when  it  initially 
registered.  Moreover,  the  burdens 
associated  with  complying  with  the 
requirements  of  the  rule  would  affect 
only  a  very  small  niunber  of  investment 
advisers  each  year. 

With  respect  to  the  other  proposed 
rule  amendments,  the  Commission 
believes  that  the  establishment  of 
different  compliance  or  reporting 
requirements  for  small  entities  is  neither 
necessary  nor  practicable.  The 
information  required  by  Form  ADV  and 
Schedule  I  is  necessary  for  the 
Commission  to  determine  whether  the 
investment  advisers  are  eligible  for 
Commission  registration.  The  proposed 
rule  amendments  will  not  change 
significantly  any  compliance  costs. 
Further  clarification,  consolidation  or 
simplification  of  the  requirements  for 
small  entities  does  not  seem  feasible. 
The  Commission  believes  that  the  rule 
amendments,  as  proposed,  will  not 
adversely  affect  small  entities  and, 
instead,  include  regulatory  alternatives 
that  minimize  the  effect  on  small 
entities. 

The  IRFA  includes  information 
concerning  the  solicitation  of  comments 
with  respect  to  the  IRFA  generally,  and 
in  particular,  the  number  of  small 
entities  that  would  be  affected  by  the 
proposed  rule  amendments.  A  copy  of 
the  IRFA  may  be  obtained  by  contacting 
Carolyn-Gail  Gilheany,  Securities  and 
Exchange  Commission,  450  5th  Street. 
N.W.,  Mail  Stop  10-6,  Washington.  D.C. 
20549. 

VI.  Statutory  Anthority 

The  Commission  is  proposing 
amendments  to  rule  203  A-2  pursuant  to 
the  authority  set  forth  in  section  203A(c) 
of  the  Investment  Advisers  Act  of  1940 
(15  U.S.C.  80b-3a(c)l. 

The  Commission  is  proposing 
amendments  to  rule  203A-3  pursuant  to 
the  authority  set  forth  in  sections 
202(aKl7)  and  211(a)  of  the  Investment 
Advisers  Act  of  1940  [15  U.S.C.  80b- 
2(a)(17),  80b-ll(a)]. 

The  Commission  is  proposing 
amendments  to  rule  206(4)-3  pursuant 
to  the  authority  set  forth  in  sections  204, 
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206,  and  211  of  the  Investment  Advisers 
Act  of  1940  [15  U.S.C.  80l>-4.  80b-6. 

aoh-ii). 

The  Commission  is  proposing  to 
withdraw  rule  203A-5  pursuant  to  the 
authority  set  forth  in  sections  204  and 
211(a)  of  the  Investment  Advisers  Act  of 
1940  [IS  U.S.C.  80b-4,  80b-ll(a)]. 

The  Commission  is  proposing 
amendments  to  Schedule  I  to  Form  ADV 
pursuant  to  the  authority  set  forth  in 
sections  203(c)(1)  and  204  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-3(c)(l)  and  80b-4l. 

The  Commission  is  proposing  to 
remove  and  reserve  rule  279.3  and 
proposing  to  remove  Form  ADV-T 
purauant  to  the  authority  set  forth  in 
sections  204  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-4,  80b-ll(a)]. 

Liat  of  Snl^ecta  in  17  CFR  Parta  275  and 
279 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Propoaed  Role  and  Form 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS.  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(17],  80b-3, 
80i>-4,  80b-6(4).  80b-6a.  80b-ll.  unless 
otherwise  noted. 

Section  275.203A-1  is  also  issued  under  15 
U.S.C.  80b-3a. 

Section  275.203A-2  is  also  issued  under  IS 
U.S.C.  80b-3«. 

Section  275.204-2  is  also  issued  imder  15 
U.S.C.  80b-6. 

Section  275.205-3  ia  also  issued  under  IS 
U.S.C  80b-5(e). 

2.  Section  275.203A-2  is  amended  by 
revising  the  introductory  text  of 

§  275.203A-2  and  paragraph  (b)(3)  and 
adding  paragraph  (e)  to  read  as  follows: 

f27S.203A-2    Exemptlona  from  prohibition 
on  Conuntoaion  reQiatratlon. 

The  prohibition  of  section  203  A(a)  of 
the  Act  (15  U.S.C.  80b-3a(a))  shall  not 
apply  to: 

•        •        •        •        • 

(b)    •  •  • 

(3)  In  determining  the  aggregate  value 
of  assets  of  plans,  include  only  that 
portion  of  a  plan's  assets  for  which  the 
investment  adviser  provided  investment 
advice  (including  any  advice  with 
respect  to  the  selecrtion  of  an  investment 
adviser  to  manage  such  assets). 


Determine  the  a^regate  value  of  assets 
by  cumulating  the  value  of  assets  of 
plans  with  respect  to  which  the 
investment  adviser  was  last  employed 
or  retained  by  contract  to  provide 
investment  advice  during  the  12-month 
period  ended  within  90  days  of  filing 
Schedule  I  to  Form  ADV<17  CFR  279.1). 

(e)  Multi-State  Investment  Advisers. 
An  investment  adviser  that: 

(1)  Upon  submission  of  its  application 
for  registration  with  the  Commission,  is 
required  by  the  laws  of  30  or  more 
States  to  register  as  an  investment 
adviser  witi^  securities  commissioners 
(or  any  agencies  or  officers  performing 
like  fiinctions)  in  the  respective  States, 
and  thereafter  would,  but  for  this 
section,  be  required  by  the  lawrs  of  at 
least  25  States  to  register  as  an 
investanent  adviser  with  securities 
commissioners  (or  any  agencies  or 
officers  performing  like  mnctions)  in  the 
respective  States; 

(2)  Attaches  a  representation  to 
Schedule  I  to  Form  ADV  (17  CFR  279.1) 
that  the  investment  adviser  has 
reviewed  the  applicable  State  and 
federal  laws  and  has  concluded  that,  in 
the  case  of  an  application  for 
registration  with  the  Commission,  it  is 
required  by  the  laws  of  30  or  more 
States  to  register  as  an  investment 
adviser  with  the  securities 
commissioners  (or  any  agencies  or 
officers  performing  like  functions)  in  the 
respective  States  and,  in  the  case  of  an 
amendment  to  Form  ADV  revising 
Schedule  I  to  Form  ADV,  it  would  be 
required  by  the  laws  of  at  least  25  States 
to  register  with  the  securities 
commissioners  (or  any  agencies  or 
officera  performing  like  functions)  In  the 
respective  States  within  90  days  prior  to 
the  date  of  filing  Schedule  I; 

(3)  Includes  on  Schedule  E  to  its  Form 
ADV  (17  CFR  279.1),  an  imdertaking  to 
withdraw  from  registration  with  the 
Commission  if  an  amendment  to  Form 
ADV  revising  Schedule  I  to  Form  ADV 
indicates  that  the  investment  adviser 
would  be  required  by  the  laws  of  fewer 
than  25  States  to  register  as  an 
investment  adviser  with  the  securities 
commissioners  (or  any  agencies  or 
officers  performing  like  functions)  in  the 
respective  States,  and,  within  90  days 
after  filing  Sc:hedule  I  to  Form  ADV, 
files  a  completed  Form  ADV-W  (17  CFR 
279.2)  whereby  the  investment  adviser 
withdraws  from  registration  with  the 
Commission  if  the  amendment  to  Form 
ADV  revising  Schedule  I  indicates  that 
the  investment  adviser  would  be 
prohibited  by  section  203A  of  the  Act 
(15  U.S.C.  80b-3a)  from  registering  with 
the  Commission;  and 


(4)  Maintains  in  an  easily  accessible 
place  a  record  of  the  States  that  the 
investment  adviser  has  determined  it 
would,  but  for  the  exemption,  be 
required  to  register  for  a  period  of  not 
less  than  five  years  from  the  filing  of  a 
Schedule  I  to  Form  ADV  that  includes 
a  representation  that  is  based  on  such 
record. 

3.  In  §  275.203A-3  the  introductory 
text  and  paragraph  (a)  are  revised  to 
read  as  follows: 

Proposal  I 

{275.203A-3    Deflniltona. 

For  purposes  of  section  203  A  of  the 
Act  (15  U.S.C.  80b-3a)  and  the  rules 
thereunder 

(a)(1)  Investment  Adviser 
Repipsentative.  Investment  adviser 
representative  of  an  investment  adviser 
means  a  supervised  person  of  the 
investment  adviser. 

(i)  Who  has  more  than  five  clients 
who  are  natural  persons  other  than 
excepted  persons  described  in 
paragraph  (a)(3)(i)  of  this  section;  or 

(ii)  More  than  ten  percent  of  whose 
clients  are  natural  [>ersons  other  than 
excepted  persons  described  in 
paragraph  (a)(3)(i)  of  this  section. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  a  supervised  person  is 
not  an  investment  adviser  representative 
if  the  supervised  person: 

(i)  Does  not  on  a  regular  basis  solicit, 
meet  urith,  or  otherwise  communic:ate  . 
with  clients  of  the  investment  adviser, 
or 

(ii)  Provides  only  impersonal 
investment  advice. 

(3)  For  purposes  of  this  section: 

(i)  Excepted  person  means  a  natural 
person  who  is  a  qualified  client  as 
defined  in  §275.205-3(d)(l). 

(ii)  Impersonal  investment  advice 
means  investment  advisory  services 
provided  by  means  of  written  material 
or  oral  statements  that  do  not  purport  to 
meet  the  objectives  or  needs  of  specific 
individuals  or  accounts. 

(4)  Supervised  persons  may  rely  on 
the  definition  of  client  in 

$  275.203(b)(3)-l  to  identify  clients  for 
purposes  of  paragraph  (a)(1)  of  this 
section,  except  that  supervised  persons 
need  not  coimt  clients  that  are  not 
residents  of  the  United  States. 

Propoaain 

f275.203A-3    Deflnlttons. 

For  purposes  of  section  203  A  of  the 
Act  (15  U.S.C  80b-3a)  and  the  rules 
thereunder 

(a)(1)  Investment  Adviser 
Representative.  Investment  adviser 
representative  of  an  investment  adviser 
means  a  supervised  person  of  the 
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investment  adviser  whose  clients  are 
naturai  persons  other  than  excepted 
persons  described  in  paragraph  (aK3Ki) 
of  this  section. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  a  supervised  person  is 
not  an  investment  adviser  representative 
if  the  supervised  person: 

(i)  IDoes  not  on  a  regular  basis  solicit, 
meet  with,  or  otherwise  communicate 
with  clients  of  the  investment  adviser; 
or 

(ii)  Provides  only  impersonal 
investment  advice. 

(3)  For  purposes  of  this  section: 

(i)  Excepted  person  means  a  natural 
person  who  is  a: 

(A)  Qualified  client  as  defined  in 
S275.205-3(d)(l); 

(B)  Partner,  officer,  director,  (or  other 
person  occupying  a  similar  status  or 
performing  similar  functions),  of  the 
investment  adviser  for  whom  the 
supervised  person  works  or  of  a  client 
that  is  not  a  naturai  person  of  the 
investment  adviser  for  whom  the 
supervised  person  works; 

(C)  Relative,  spouse,  or  relative  of 
spouse  of  such  partner,  officer  or 
director,  or 


(D)  Relative,  spouse  or  relative  of 
spouse  of  the  supervised  person. 

(ii)  Impersonal  investment  advice 
means  investment  advisory  services 
provided  by  means  of  written  material 
or  oral  statements  that  do  not  purport  to 
meet  the  objectives  or  needs  of  specific 
individuals  or  accounts. 

(4)  Supervised  persons  may  rely  on 
the  definition  of  client  in 
§  275.203(b)(3}-l  to  identify  clients  for 
purposes  of  paragraph  (a)(  1 )  of  this 
section,  except  that  supervised  persons 
need  not  count  clients  that  are  not 
residents  of  the  United  States. 

f275.203A-6    [TUwiovd  and  Reaenred] 

4.  Section  275.203A-5  is  removed  and 
reserved. 

1275.206(4)-^    [Amandwq 

5.  In  §  275.206(4)-3,  paragraph 
(a)(l)(ii)(D)  is  amended  by  revisinig  the 
cite  "2O3(0)(3)"  to  read  "203(e)(4)". 

H275.203A-1  and  275.203A-2    [Amended] 

6.  In  17  CFR  part  275. remove  "(15 
U.S.C  80b-3A(a))"  and  add,  in  iU  place, 
"(15  U.S.C.  80b-3a(a))"  in  the  following 
places: 

a.  Section  275.203A-1  (b)(2),  (c).  and 
(d);  and 


b.  Section  275.203A-2  (d)(2)  and 
(dM3). 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

7.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Atttlumity:  The  Investment  Advisers  Act  of 
1940, 15  U.S.C  SOb-1.  et  seq. 

8.  By  revising  Schedule  I  to  Form 
ADV  (referenced  in  §  279.1)  to  read  as 
follows: 

NotK  The  text  of  Schedule  I  to  Form  ADV 
[%  279.1)  does  not  and  the  amendments  will 
not  appear  in  the  Code  of  Federal  Regulation. 
Schedule  I  it  attached  as  Appendix  A. 

f  279.3    [Ramovad  and  Reserved] 

9.  Section  279.3  is  removed  and 
reserved.  .  .^ 

10.  Form  ADV-T  is  removedf 

Note:  Form  ADV-T  does  not  appear  in  the 
Code  of  Federal  Regulation. 

Dated:  November  13, 1997. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

MUJNQ  COM  S010-01-r 
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APPENDDCA  [NOTE:    The  tot  of  Schednle  I  docs  not  appear  In  the  Code  of  FMeral  RtfidatioiiK.] 
SCHEDULE  I 


Schedule  for  Declaring  Eligibility  for  SEC  Registration 


ofcOAinoyAL 

OMB  Nmaber  323S4)m 
expires: 

svcnfc  buiMn 
permpQMi:  1.1618 1 


1  ApptoBt 

SBC  File  No.  WI- 

DMe:  MM/DDnnr                                                  ] 

Part  I  Eigibiny  for  SEC  RegistrMion 

SecdoB  203(h)  of  the  luvmrnent  Advisen  Act  of  1940  ('Adviaen  Act')  aitfiorizea  the  Ctanmisskm  to  caned  or  day  the 
i^iitntioo  of  any  taivdMnieot  adviaerlhat  does  not  meet  thtfCriteria  for  SEC  regisintioD  let  foith  in  section  203A  of  the  Advisen 
Aa.  This  Pait  I  requires  qiplicant  to  declare  wbedier  it  is  eligible,  or  oontiiwica  to  be  eli^Me.  for  CommiatioD  rqiatiatioo. 
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(a) 


d 


(b) 


D 


<M«r<N: 


AppUonc  is  eligible  (or  will 


Par  »  ippMnat  to  be  eUgibte  (or  remain  eUgible)  for  SEC  r^iiUMion.  ippiict  nant  icspood  affirmatively  (by 
ftt^ftring  the  iip|M<j|aiaie  box  or  boxes)  to  at.  least  one  of  tbe  items  (i)  thrmii^  (x)  below: 


difible)  for  SEC  legistntion. 


(0 


D 


of  $23  ndllion  (ia  U.S.  doUan)  or  aiore; 


U  die  aolt  bads  of 
ef  turns  $i) 


00 


D 


J^porr  antfr  anriier  wmmatmmmt  in  But  U  ff  'assets 
^pUcmt's  tU^biiity  for  SEC  regbfiratiam  (f.e..  Ms  tern  fi)  is 
avvugk  (X)  bdaw  are  chedeai). 


hM  its  priacipal  ofRoe  and  plaoe  of  boaineas  in  Cokxado,  Iowa.  Ohio,  or  Wyoafiiag  (Ssr 
bistmaicm  J); 


CIV)  n 


office  and  plaoe  of 


outside  Ibe  United  States  (See  butmctim  J); 


is  an  invtstmeut  adviser  to  an  investmeol  company  roistered  under  die  Investmem  Compny 
Act  of  1940  (See  bistmctioH  4); 


(v)       LJ    is  a  nationany  recognixed  gatiirical  rating  organizatian; 

(vi)    D 

(vii)     D 


is  a  pension  oonauliant  that  qualifies  for  the  exemption  m  rale  203A-2(b)  (See  Instruction  5(a)); 


is  sn  investment  adviaer  tha^controls.  is  controlled  by,  or  is  under  common  coiarol  with, 
inveatmat  adviaer  eligiUe  to  maintain  its  registratioo  with  the  Commission,  and  whose 
principal  office  and  place  of  business  is  die  same  as  the  eligible  investmem  adviser  (See 
htstructUm  5Q>)); 

(viii)    I I    is  a  newly  formed  mvestmeat  adviser  relying  on  rale  203A-2(d)  (See  Instruction  5(c)); 

C«)      □ 

(X)    D 


is  a  multi-state  investmem  adviaer  relying  on  rale  203A-2(e)  (5^  Instruction  5(d)); 


has  icoetved  an  order  of  the  Commission  exempting  q>plicaiit  from  the  prohibition  on 
r^istration  with  tbe  Commission. 

Application  number:  803- 

I^te  of  Coimaission's  order: 


R^istnmt  is  oo  longer  eligible  for  SEC  r^istntion.  (See  Instruction  6) 
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1  Applieaitf: 

SEC  File  No.  801- 

Due:MMmiVYY                                              { 

Part  II  Asaats  Under  Management 

Report  assets  ondcr  manafcment  if  required  by  Part  I  (Le., 
applicant's  eUgibiUty  for  SEC  registration). 

ft  ItoB  I(a)(D  is  dieclted  yes  "(x)" 

and  is  the  sole  basb  for 

State  the  aiaoum  of  qjplicant's  assett  under  managemem  (in  U.S.  doUan): 

(See  Instruction  7) 

S                                          .00      Cm  U.S.  dollars) 

Applicants  are  reminded  that  it  is  a  violation  of  section  207  of  the  Advisers  Act  to  nrakc  any  nntnie  statement  of  a 
material  fact  in  any  report  filed  with  the  Commissioa,  or  wiDftally  to  omit  to  state  hi  any  such  rqiort  any  material  fact 
that  is  required  to  be  stated  therein. 


BNJJNQ  CODC  Wie-«1-C 
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Schedule  Instructions 

Instruction  1 .  General  Instructions 

(a)  SEC's  Collection  of  Information. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  Sections  203(c)(1)  and  204  of 
the  Advisers  Act  authorize  the 
Commission  to  collect  the  informadon 
on  this  Schedule  firom  applicants.  See 
15  U.S.C.  S§80b-3(c)(l)  and  80b-i. 
Filing  of  this  Schedule  is  mandatory. 
The  principal  purpose  of  this  collection 
of  information  is  to  enable  the 
Commission  to  determine  which 
investment  advisers  are  eligible  to 
maintain  their  registration  with  the 
Commission  and  to  provide  for  the 
withdrawal  from  Commission 
registration  for  advisers  that  are  no 
longer  eligible.  The  Commission  will 
maintain  files  of  the  information  on  this 
Schedule  and  will  make  the  information 
publicly  available.  Any  member  of  the 
public  may  direct  to  the  Commission 
any  comments  concerning  the  accuracy 
of  the  burden  estimate  on  page  one  of 
this  Schedule,  and  any  suggestions  for 
reducing  this  burden.  This  collection  of 
information  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  clearance 
requirements  of  44  U.S.C.  §  3507.  The 
applicable  Privacy  Act  system  of  records 
is  SEC-2,  and  the  routine  use  of  the 
records  are  set  forth  at  40  Federal 
Register  39255  (Aug.  27. 1975)  and  41 
PR  5318  (Feb.  5, 1976). 

(b)  For  Further  Information: 
Additional  information  about  the  rales 
referred  to  in  this  Schedule  is  found  in 
the  Commission's  adopting  release. 
Rules  Implementing  Amendments  to  the 
Investment  Advisers  Act  of  1940, 
Investment  Advisers  Act  Rel.  No.  1633 
(May  15. 1997). 

Instruction  2.  Principal  Place  of 

Business 

Applicant's  principal  place  of 
business  reported  in  Form  AOV,  Part  I, 
Hem  2.A.  is  the  applicant's  principal 
office  and  place  of  business,  i.e.,  the 
executive  office  from  which  the  officers, 
partners,  or  managers  of  the  applicant 
direct,  control,  and  coordinate 
applicant's  activities.  See  nde  203A- 
3(c). 

Instruction  3.  Advisers  in  Colorado. 
Iowa,  Ohio,  or  Wyoming:  Foreign 
Advisors 

Under  the  Advisers  Act.  an  applicant 
whose  principal  office  and  place  of 
business  (see  Instruction  2)  is  in  a  State 
that  does  not  register  investment 
advisers  is  reqiiired  to  register  with  the 


Commission,  even  if  none  of  the  criteria 
'for  SEC  registration  (e.g..  $25  million  of 
assets  under  management)  is  met. 
Currently  these  States  are  Colorado. 
Iowa.  Ohio,  and  Wyoming.  Applicants 
that  have  their  principal  office  and 
place  of  business  in  one  of  these  States 
should  check  the  box  in  item  (a)(ii)  of 
Part  I. 

An  applicant  whose  principal  office 
and  place  of  business  is  located  in  a 
country  other  than  the  United  States 
(i.e.,  not  in  the  United  States,  the 
District  of  Columbia.  Puerto  Rico,  the 
Virgin  Islands,  or  any  other  possession 
of  the  United  States)  also  is  required  to 
legister  with  the  Commission.  Such  an 
applicant  should  check  the  box  in  item 
(a)(iii)ofPartI. 

Instruction  4.  Advisers  to  Investment 
Companies 

An  applicant  should  not  check  item 
(a)(iv)  of  Part  I  unless  applicant 
currendy  provides  advisory  services 
pursuant  to  an  investment  advisory 
contract  to  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940.  The  investment 
company  must  be  operational,  i.e.,  have 
assets  and  shareholdvs  (other  than  just 
the  organizing  shareholders). 

Instruction  5.  Exemptions 

(a)  Pension  Consultants.  An  applicant 
that  provides  investment  advice  to 
employee  benefit  plans  with  respect  to 
assets  having  an  aggregate  value  of  more 
than  $50  million  during  the  12-month 
period  ended  within  90  days  of  filing 
this  Schedule  may  register  with  the 
Commission.  An  investment  adviser 
seeking  to  rely  on  the  pension 
consultant  exemption  must  aggregate:  (i) 
the  value  of  assets  for  which  if  provided 
advisory  services  at  the  end  of  the  12- 
month  period,  and  (ii)  the  value  of  any 
other  assets  for  which  it  provided 
advisory  services  at  the  end  of  its 
employment  or  contract  (if  terminated 
before  the  end  of  the  12-month  period). 
See  rule  203A-2(b). 

(b)  Affiliated  Advisers.  An  applicant 
that  controls,  is  controlled  by,  or  is 
under  common  control  with,  an 
investment  adviser  that  is  eligible  to 
maintain  its  registration  with  the 
Commission  ("eligible  adviser")  is  itself 
eligible  to  maintain  its  registration  with 
the  Commission  if  the  principal  office 
and  place  of  business  of  the  applicant  is 
the  same  as  that  of  the  eligible  adviser. 
See  rule  203A-2(c). 

(c)  Newly  Formed  Advisers.  A  newly 
formed  investment  adviser  may  register 
with  the  Commission  at  the  time  of  its 
formation  if  the  adviser  has  a  reasonable 
expectation  that  within  120  days  of 
registration  it  will  become  eligible  for 


Commission  registration.  At  the  end  of 
the  120-day  period,  the  adviser  is 
required  to  file  an  amended  Schedide  I. 
If  the  investment  adviser  indicates  on 
the  amended  Schedule  I  that  it  has  not 
become  eligible  to  register  with  the 
Commission,  the  adviser  is  required  to 
file  a  Form  ADV-W  conciirrenUy  with 
the  Schedule  I,  thereby  withdrawing 
from  registration  with  the  Commission. 
An  applicant  registering  with  the 
Commission  in  reliance  on  this 
exemption  must  include  on  Schedule  E 
of  Form  ADV  an  undertaking  to 
withdraw  from  registration  if,  at  the  end 
of  the  120-day  period,  the  investment 
adviser  would  be  prohibited  from 
Commission  registration.  See  rule 
203A-2(d). 

(d)  Multi-State  Advisers.  An 
investment  adviser  may  register  with 
the  Commission  if  it  is  required  to 
register  as  an  investment  adviser  with 
the  securities  authorities  of  30  or  more 
states.  To  take  advantage  of  this 
exemption,  an  applicant  must  (i)  attach 
to  this  Schedule  a  representation  that  it 
has  reviewed  the  state  and  federal  laws 
and  has  concluded  that  it  must  register 
with  the  securities  authorities  of  at  least 
30  states  within  90  days  prior  to  the 
date  of  filing  this  Schedule,  and  (ii) 
include  on  Schedule  E  to  Form  ADV  an 
undertaking  to  withdraw  from 
registration  if  it  would  no  longer  be 
required  to  register  in  at  least  25  states 
when  it  files  its  annual  amendment  to 
Form  ADV  revising  this  Schedule.  Each 
year  (and  for  so  long  as  the  investment 
adviser  continues  to  rely  on  the  multi- 
state  investment  adviser  exemption), 
when  the  adviser  updates  its  Schedule 
I,  it  must  attach  a  new  representation 
that  it  has  concluded  that,  but  for  the 
exemption,  it  would  be  required  to 
register  with  the  securities  authorities  of 
at  least  25  states  within  90  days  prior  to 
the  date  of  filing  Schedule  1. 
Additionally,  each  time  the  adviser 
makes  such  a  representation,  the  adviser 
must  create  and  maintain  a  list  of  the 
states  that,  but  for  the  exemption,  it 
would  be  required  to  register.  This  list 
must  be  maintained  in  an  easily 
accessible  place  for  a  period  of  not  less 
than  five  years  from  the  date  each 
representation  is  Hied  as  an  attachment 
to  this  Schedule.  See  rule  203A-2(e). 

Instruction  6.  Part  I,  Item  (b)  * 

If  item  (b)  of  Part  I  is  checked, 
registrant's  investment  registration  with 
the  SEC  must  be  withdrawn  within  90 
days  after  the  date  this  Schedule  I  was 
required  by  rule  204-1  (a)  to  have  been 
filed  with  the  Commission.  Thus, 
registrant's  registration  must  be 
withdrawn  no  later  than  180  days  after 
the  end  of  its  fiscal  year.  If  registrant's 
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registratioQ  is  not  withdrawn  within 
this  time  period,  registrant  will  be 
subject  to  having  its  registration 
cancelled  pursuant  to  section  203(b)  of 
the  Advisers  Act.  See  rule  203A-l(c). 

Instruction  7.  Determining  Assets  Under 
Management 

Not  all  applicants  are  required  to 
provide  the  amount  of  their  assets  imder 
management.  An  applicant  must  report 
its  assets  under  management  in  Part  II 
only  if  item  I(a)(i)  is  check  yes  "(x)"  and 
the  amount  of  assets  applicant  has 
under  management  is  the  sole  basis  for 
applicant's  eligibility  for  SEC 
registration  (i.e.,  applicant  has  not 
checked  any  of  items  I(a)(ii)  through 
(x)). 

In  determining  the  assets  applicant 
has  under  management,  include  the 
"securities  portfolios"  (or  portions 
thereof)  for  which  applicant  provides 
"continuous  and  regular  supervisory  or 
management  services"  as  of  the  date  of 
filing  this  Schedule. 

(a)  Securities  Portfolios.  An  account  is 
a  securities  portfolio  if  at  least  50%  of 
the  total  value  of  the  account  consists  of 
securities.  For  purpose  of  this  50%  test, 
applicant  may  treat  cash  and  cash 
equivalents  (i.e.,  bank  deposits, 
certificates  of  deposit,  bankers 
acceptances,  and  similar  bank 
instruments)  as  securities. 

Applicants  may  include  securities 
pordblios  that  are:  (1)  Family  or 
proprietary  accounts  of  the  applicant 
(unless  applicant  is  a  sole  proprietor,  in 
which  case  the  personal  assets  of  the 
sole  proprietor  must  be  excluded);  (ii) 
accounts  for  which  applicant  receives 
no  compensation  for  its  services;  and 
(iii)  accounts  of  clients  who  are  not  U.S. 
residents. 

(b)  Value  of  Portfolio.  Include  the 
entire  value  of  each  securities  portfolio 
(or  portion  thereoQ  for  which  applicant 
provides  "continuous  and  regular 
supervisory  or  management  services."  If 
applicant  provides  continuous  and 
regular  supervisory  or  management 
services  for  only  a  portion  of  a  securities 
portfolio,  include  as  assets  under 
management  only  the  portion  of  the 
securities  portfolio  that  receives  such 
services.  Exclude,  for  example,  a  portion 
of  an  account: 

(1)  under  management  by  another 
person;  or 

(2)  that  consists  of  real  estate  or 
businesses  the  operations  of  which  are 
"managed"  on  behalf  of  a  client  but  not 
as  an  investment 

No  deduction  is  required  for 
securities  purchased  on  margin. 

(c)  Continuous  and  Regular 
Supervisory  or  Management  Services. 


General  Criteria.  An  applicant 
provides  continuous  and  regular 
supervisory  or  management  services 
with  respect  to  a  securities  portfolio  if 
the  applicant  either — 

(1)  nas  discretionary  authority  over 
and  provides  ongoing  supervisory  or 
management  services  with  respect  to  the 
accoimt;  or 

(2)  does  not  have  discretionary 
authority  over  the  account,  but  has  an 
ongoing  responsibility  to  select  or  make 
recommendations,  based  upon  the 
needs  of  the  client,  as  to  specific 
securities  or  other  investments  the 
account  may  purchase  or  sell  and,  if 
such  recommendations  are  accepted  by 
the  client,  is  responsible  for  arranging  or 
efiiecting  the  purchase  or  sale. 

Factors.  Applicants  should  consider 
the  following  factors  in  evaluating 
whether  continuous  and  regular 
supervisory  or  management  services  are 
being  provided. 

(1)  Terms  of  the  advisory  contract.  A 
provision  in  an  advisory  contract  by 
which  the  applicant  agrees  to  provide 
ongoing  management  services  suggests 
that  the  account  receives  such  services. 
Other  provisions  in  the  contract,  or  the 
actual  management  of  the  applicant, 
however,  may  rebut  such  a  suggestion. 

(2)  Form  of  compensation.  A  form  of 
compensation  based  on  the  average 
value  of  assets  under  management  over 
a  specified  period  of  time  would  suggest 
that  the  applicant  provides  continuous 
and  regular  supervisory  or  management 
services.  On  the  other  hand,  a  form  of 
compensation  based  upon  time  the 
applicant  s(>ends  with  a  client  during  a 
client  visit  would  suggest  otherwise.  A 
retainer  based  upon  a  percentage  of 
assets  covered  by  a  financial  plan  would 
not  suggest  that  the  applicant  provides 
continuous  and  regular  supervisory  or 
management  services. 

(3)  The  management  practice  of  the 
applicant.  The  extent  to  which  the 
applicant  is  actively  managing  the  assets 
or  providing  advice  bears  on  whether 
the  services  are  continuous  and  regular 
supervisory  or  management  services. 
However,  infrequent  trades  (e.g.,  based 
on  a  "buy  and  hold"  strategy)  should 
not  alone  form  the  basis  for  a 
determination  that  the  services  are  not 
provided  on  a  continuous  and  regular 
basis. 

Examples.  To  assist  applicants,  the 
Commission  is  providing  examples  of 
accounts  that  may  receive  continuous 
and  regular  supervisory  or  management  a 
services,  based  upon  the  criteria  and 
factors  discussed  above.  These  examples 
are  not  exclusive. 

Accounts  that  may  receive  continuous 
and  regular  supervisory  or  management 
services: 


(1)  Accoimts  for  which  the  applicant 
allocates  assets  of  a  client  among  mutual 
funds  (even  if  it  does  so  without  a  grant 
of  discretionary  authority,  but  only  if 
the  general  criteria  for  non-discretionary 
accounts  is  satisfied  and  the  factors 
suggest  that  the  account  receives 
continuous  and  regular  supervisory  or 
management  services);  and 

(2)  Accounts  for  which  the  applicant 
allocates  assets  among  other  managers — 
but  only  under  a  grant  of  discretionary 
authority  by  which  it  may  hire  and  fire 
managers  and  reallocate  assets  among 
them. 

Accounts  that  do  not  receive  i 

continuous  and  regular  supervisory  or 
management  services: 

(1)  Accounts  for  which  the  applicant 
provides  market  timing 
recommendations  (to  byy  or  sell)  but 
has  no  ongoing  management 
responsibilities; 

^2)  Accounts  for  which  the  applicant 
provides  only  impersonal  advice,  e.g^ 
market  newsletters; 

(3)  Accounts  for  which  the  applicant 
provides  an  initial  asset  allocation, 
without  continuous  and  regular 
monitoring  and  reallocation;  and 

(4)  Accounts  for  which  the  applicant 
provides  advice  only  on  an  intermittent 
or  periodic  basis,  upon  the  request  of 
the  client,  or  in  response  to  some  market 
event,  e.g.,  an  account  that  is  reviewed 
and  adjusted  on  a  quarterly  basis. 

(d)  Value  of  Assets  Under 
Management.  Calculate  the  total  amount 
of  applicant's  assets  under  management 
by  including  the  value,  as  determined 
Mrithin  90  days  prior  tp  the  date  of  filing 
this  Schedule,  of  securities  portfolios  (or 
portions  thereof)  for  which  applicant 
provides  continuous  and  regidar 
supervisory  or  management  services  as 
of  the  date  of  filing  this  Schedule. 
Current  market  value  should  be 
determined  using  the  same  method  as 
that  used  to  determine  the  account 
value  reported  to  clients  or  fees  for 
investment  advisory  services. 

(e)  Example.  To  assist  applicants,  the 
Commission  is  providing  an  example  of 
the  method  of  determining  whether  a 
client  account  may  be  included  as 
"assets  tmder  management " 

Example 

A  client's  portfolio  consists  of  the 
following: 


$6,000,000    stocks  and  bonds 

S1 ,000,000    cash  and  cash  equivalents 

$3,000,000    non-securities  (co)lectit)ies. 

commodities,  real  estate. 

etc) 
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$10,000,000    Total  Assets 


First,  is  the  account  a  "securities 
portfolio?"  The  account  is  a  securities 
portfolio  because  securities  as  well  as 
cash  and  cash  equivalents  (which  the 
applicant  has  chosen  to  include  as 
securities) 

(Se.OOO.OOO'f^l  ,000,000=57,000,000) 
comprise  at  least  50%  of  the  value  of  the 
account  (here,  70%).  (See  Instruction 
7(a)) 

Second,  does  the  account  receive 
"continuous  and  regular  supervisory  or 
management  services?"  The  entire 
account  is  managed  on  a  discretionary 
basis  and  is  provided  ongoing 
supervisory  and  management  services, 
and  therefore  rec^ves  continuous  and 
ngular  supervisory  or  management 
aim  ices.  (See  Instruction  7(c)) 

Third,  what  is  the  entire  value  of  the 
account?  The  entire  value  of  the  account 
($10,000,000)  is  included  in  the 
calculation  of  the  investment  adviser's 
total  assets  under  management. 

[FR  Doc.  97-30296  Filed  11-18-47;  8:45  ami 
■UMQ  CODE  «>1»-01-r 
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Exemption  To  Allow  Investment 
Advisefs  To  Charge  Fees  Based  Upon 
a  Share  of  Capital  Gains  Upon  or 
Capital  Appreciation  of  a  Client's 
Account 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUtMARY:  The  Commission  is  proposing 
amendments  to  the  rule  under  the 
Investment  Advisers  Act  of  1940  that 
permits  investment  advisers  to  charge 
certain  clients  performance  or  incentive 
fees.  The  amendments  would  modify 
the  rule's  criteria  for  clients  eligible  to 
enter  into  a  contract  under  which  a 
performance  fee  is  charged  and 
eliminate  provisions  specifying  required 
contract  terms  and  disclosures.  The 
amendments  would  provide  investment 
advisers  greater  flexibility  in  structuring 
performance  fee  arrangements  with 
clients  who  are  financially  sophisticated 
or  have  the  resources  to  obtain 
sophisticated  financial  advice  regarding 
the  terms  of  these  arrangements. 


DATES:  Comments  must  be  received  on 
or  before  January  20,  1998. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  C. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Stop  &-9.  Washington,  D.C.  20549. 
Comments  also  may  be  silbmitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-29-97;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
ixsed.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  FiiUi  Street.  N.W..  Washington,  D.C. 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  D.  Ireland,  Attorney,  or  Jennifer 
S.  Choi,  Special  Counsel,  at  (202)  942- 
0716,  Task  Force  on  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Stop  10-6,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  requesting  public 
comment  on  proposed  amendments  to 
rule  205-3  (17  CFR  275.205-3)  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.]  ("Advisers  Act"). 

TaUe  of  Content* 

Executive  Summary 

L  Background 
Q.  Discussion 

A.  Eliminatioo  of  Specific  Contractual  and 
Disclosure  Requirements 

B.  Qualified  Clients 

C  Identification  of  the  Client 

D.  Transition  Rule 

E.  General  Request  for  Comment 
OL  Cost-benefit  Analysis 

IV.  Summary  of  Regulatory  Flexibility 

Analysis 

V.  Statutory  Authority 

Text  of  Proposed  Rule  Amendments 

Exeinitive  Snrnmary 

Rule  205-3  under  the  Advisers  Act 
permits  investment  advisers  to  charge 
performance  fees  to  clients  with  at  least 
$500,000  imder  the  adviser's 
management  or  with  a  net  worth  of 
more  than  $1,000,000.  The  rule  requires 
certain  terms  to  be  included  in  contracts 
providing  for  performance  fees  and 
specific  disclosures  to  be  made  to 
clients  entering  into  these  contracts.  The 
Commission  is  proposing  to  eliminate 
the  provisions  of  the  rule  that  prescribe 
contractual  terms  and  require  specific 
disclosures.  In  addition,  the 
Commission  is  proposing  to  revise  the 
threshold  levels  for  determining  client 


eligibility  to  reflect  the  effects  of 
inflation  on  the  levels  set  in  1985  when 
the  rule  was  adopted  and  to  add  a  third 
criterion  for  eligibilify.  Under  the 
proposed  amendments,  eligible  clients 
must  have  assets  under  management 
with  the  adviser  of  at  least  $750,000,  net 
worth  of  more  than  SI  ,500,000,  or  be 
"qualified  purchasers"  imder  section 
2(a)(51)(A)  of  the  Investment  Company 
Act  of  1040  ("Investment  Company 
Act").' 

I.  Background 

Section  205(a)(1)  of  the  Advisers  Act 
generally  prohibits  an  investment 
adviser  from  entering  into,  extending, 
renewing,  or  performing  any  investment 
advisory  contract  that  provides  for 
compensation  to  the  adviser  based  on  a 
share  of  capital  gains  on,  or  capital 
appreciation  of,  the  funds  or  any  portion 
of  the  fiinds  of  the  client.^  Congress 
enacted  the  prohibition  against 
performance  fees  in  1940  to  protect 
advisory  clients  from  compensation 
arrangements  that  it  believed  might 
encourage  advisers  to  take  undue  risks 
with  client  fiuds  to  increase  advisory 
fees.' 

In  1970,  Congress  provided  an 
exception  from  the  prohibition  in 
section  205(aKl)  for  advisory  contracts 
relating  to  the  investment  of  assets  in 
excess  of  $1 ,000,000,'*  so  long  as  an 
appropriate  "fulcrum  fee"  is  used.^  This 


■  IS  U.S.C  80a-2(aXSlXA). 

>15U.S.C80b-5(aHl). 

1H.R.  Rap.  No.  2639,  76th  Cong.,  3d  SeM.  2S 
(1M0).  Performance  fees  were  cliaracterized  as 
"beads  I  win,  tails'  you  lose"  artangements  in  which 
(be  adviser  had  everything  (o  gain  if  successful  and 
little,  if  anything,  to  lose  if  not.  S  Rep.  No.  1775. 
76th  Cong..  3d  Sess.  22  (1940).  See  alto  SEC, 
lavaatmeat  TnisU  and  huMUuaut  CompaaiM.  HJt 
Doc  No.  477.  76th  Cong.,  3d  Sess.  30  (1939). 
Congress,  however,  recognized  that  performance 
fees  may  not  be  harmful  in  every  context  and 
initially  excluded  from  the  prohibition  contracts 
between  investment  advisers  and  investment 
companies.  Investment  Advisers  Act  of  1940,  ch. 
686.  §  205(1).  54  Slat.  a47.  SS2  (1940)  (amended 
1970). 

'Trusts,  governmental  plans,  collective  trust 
funds,  and  separate  accounts  referred  to  in  section 
3(cKll)  of  the  Investment  Company  Act  (15  U.S.C 
80a-3(c)(ll))  are  not  eligible  for  this  exception  bom 
the  performance  fee  prohibition  under  section 
20S(b)(2KB)  of  the  Advisers  Act  |1S  U.S.C  aob- 
5(bX2MB)|. 

>  15  U.S.C  80b-S(b).  A  fulcrum  fee  geoenliy 
involves  averaging  the  adviser's  fee  over  a  specified 
period  and  increasing  and  decreasing  the  lee 
proportionately  with  the  investment  performance  of 
the  company  or  fund  in  relation  to  the  investment 
record  of  an  appropriate  index  of  securities  prices. 
See  Adoption  of  Rule  205-2  Under  the  Investment 
Advisers  Act  of  1940,  as  Amended,  Defining 
"Specified  Period"  Over  Which  the  Asset  Value  of 
the  Company  or  Fund  Under  Management  is 
Averaged,  Investment  Advisers  Act  Release  No.  347 
(Nov.  10,  1972)  (37  FR  24895  (Nov.  23.  1972)); 
Adoption  of  Rule  205-1  Under  the  Investment 
Advisers  Act  of  1940  Defining  "Investment 
Performance"  of  an  Investment  Company  and 


■«r7^' 
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statutory  exception  was  the  only 
provision  under  which  advisers  could 
enter  into  performance  fee  contracts 
with  so-called  "high  net  worth"  clients 
tmtil  1985  when  the  Commission 
adopted  rule  205-3.' 

Under  rule  205-3.  an  adviser  may 
charge  performance  fees  to  a  client  that 
has  $500,000  under  management  with 
the  adviser  or  has  a  net  worth  of 
$1,000,000.  Because  of  dieir  wealth, 
financial  knowledge,  and  experience, 
the  Commission  presumed  that  these 
clients  are  less  dependent  on  the 
protections  provided  by  the  Advisers 
Act's  restrictions  on  performance  fee 
arrangements.^  The  rule,  however, 
imposes  a  number  of  required 
provisions  on  performance  flee  contracts 
and  obligates  me  adviser  to  provide 
certain  disclosures  to  clients.  These 
provisions  were  included  as  "alternative 
safeguards  to  the  statutory 
prohibition."* 

In  1992,  the  Commission's  Division  of 
Investment  Management  issued  a  report 
concluding  that  the  existing  exemptions 
from  the  performance  fee  prohibition 
should  be  expanded  to  permit  certain 
sophisticated  clients  of  investment 
advisers  to  enter  into  arrangements 
without  the  restrictions  in  the  statutory 
or  administrative  exemptions.'  The 
Division  expressed  the  view  that  "where 
a  client  appreciates  the  risk  of 
performance  fees  and  is  in  a  position  to 
protect  itself  from  overreaching  by  the 
adviser,  the  determination  of  whether 
such  fees  provide  value  is  best  left  to  the 
client."  ■<>  The  Division  recommended 
that  Congress  enact  legislation 
specifically  authorizing  the  Commission 
to  provide  exemptions  from  the 
performance  fee  prohibition  for  advisory 


"Investment  Record"  of  an  Appropriate  Index  of 
Securities  Prices,  Investmcint  Advisers  Release  No. 
327  (Aug.  8.  1972)  (37  FR  17467  (Aug.  29. 1972)). 

In  1980,  Congress  added  an  exception  for 
contracts  involving  business  development 
companies  under  conditions  set  forth  in  section 
20S(b)(3)  of  the  Advisers  Act  (15  U.S.C.  80b- 
5(bM3)). 

*Rule  205-3  was  adopted  under  section  206 A  of 
the  Advisers  Act  (15  U.S.C.  80t>-6a),  which  grants 
the  Commission  general  exemptive  authority.  In 
providing  this  authority.  Congress  noted  that  the 
Commission  would  be  able  to  "exempt  persons  .  .  . 
from  the  bar  on  performance-based  advisory 
compensation"  in  appropriate  cases.  H.R.  Rep.  No. 
1382,  91st  Cong.,  2d  Sess.  42  (1070);  S.  Rep.  No. 
184.  91st  Cong..  1st  Sess.  46  (1969). 

^Exemption  to  Allow  Registered  Investment 
Advisers  to  Charge  Fees  Based  Upon  a  Share  of 
Capital  Gains  Upon  or  Capital  Appreciation  of  a 
Client's  Account,  Investment  Advisers  Act  Release 
No.  996  (Nov.  14.  1985)  (SO  FR  48556  (Nov.  76. 
1965)). 

*/d.  atSecUooLC 

*  See  Division  of  Investment  Management.  U.S. 
Securities  and  Exchange  Commission.  Protecting 
Investors:  A  Half  Century  of  Investment  Company 
Regulation  237-49  (1992)  ("Protecting  Investors  "). 

•(>/d.at24S. 


contracts  with  any  person  whom  the 
Commission  determined  did  not  need 
the  protections  of  the  prohibition.  >  ■ 
Four  years  later.  Congress  included  in 
the  National  Securities  Markets 
Improvement  Act  of  1996  ("1996 
Act")  '2  two  additional  statutory 
exceptions  from  the  performance  fee 
prohibition  '^  and  new  section  205(e)  of 
the  Advisers  Act,  which  authorizes  the 
Commission  to  exempt  conditionally  or 
unconditionally  from  the  performance 
fee  prohibition  advisory  contracts  with 
persons  that  ths  Commission 
determines  do  not  need  its 
protections.'* 

n.  Diacuasioa 

A.  Elimination  of  Specific  Contractual 
and  Disclosure  Requirements 

As  noted  above,  rule  205-3  contains 
several  conditions  on  advisers  entering 
into  performance  fee  contracts  in 
addition  to  those  related  to  the 
eligibility  of  clients.  ^^  First,  the 
compensation  provided  to  the  adviser 
under  the  contract  must  be  based  on  the 
performan<»  of  securities  that  is 


■>M.  at  245,  247-48. 

»Pub.  L.  No.  104-290. 110  Stat  3416  (1996) 
(codified  in  scattered  sections  of  the  U.S.  Code). 

"  Section  210  of  the  1996  Act  added  to  section 
205  of  the  Advisers  Act  exceptions  for  contracts 
with  companies  excepted  from  the  definition  of 
investment  company  by  section  3(c)(7)  of  the 
Investment  Company  Act  (16  U.S.C.  80a-3(c)(7)] 
and  contracts  with  persons  who  are  not  residents 
of  the  United  States.  The  definition  of  "person" 
under  section  202  of  the  Advisers  Act  includes 
companies,  which  in  turn  includes  corporations, 
partnerships,  associations,  joint-stock  companies, 
trusts  and  organized  groups  of  persons  (IS  U.S.C 
80b-2(a)(S).  (16)1;  therefore,  the  exception  for 
foreign  residents  includes  foreign  investment 
companies. 

■*1S  U.S.C  80t>-5(e).  Section  205(e)  provides  that 
the  Commission  may  determine  that  persons  may 
not  need  the  protections  of  section  205(a)(1)  on  the 
t>asis  of  such  factors  as  "financial  sophistication, 
net  worth,  knowledge  of  and  experience  in  financial 
matters,  amount  of  assets  under  management, 
relationship  with  a  registered  investment  adviser, 
and  such  other  fiactors  as  the  Commission 
determines  are  consistent  with  [section  205]." 

<>  Before  the  enactment  of  the  1996  Act.  rule  205- 
3  was  available  only  to  Commission-registered 
investment  advisers.  Title  HI  of  the  1996  Act.  the 
Coordination  Act,  which  became  effective  on  July 
8, 1997.  generally  limited  Commission  registration 
to  larger  investment  advisers  but  continued  the 
application  of  the  prohibition  of  section  205(a)(1)  of 
the  Advisers  Act  to  all  advisers  (other  than  those 
exempt  from  registration  pursuant  to  section  203(b) 
of  the  Act  (15  U.S.C  80b-3(b)l).  regardless  of 
whether  they  are  prohibited  from  registering  with 
the  Commission  pursuant  to  the  Coordination  Act. 
1996  Act,  supra  note  12.  In  light  of  this  provision, 
the  Commission  amended  rule  205-3  earlier  this 
year  to  permit  all  advisers  to  take  advantage  of  the 
limited  exemption  in  the  rule.  Rules  Implementing 
Amendments  to  the  Investment  Advisers  Act  of 
1940,  Investment  Advisers  Act  Release  No.  1633 
(May  15, 1997)  [62  FR  28112  (May  22, 1997)] 
("Implementing  Release").  The  proposed 
amendments  herein  also  include  conforming 
changes  to  the  May  1997  rule  amendments. 


calculated  pursuant  to  two  different 
methodologies  specified  in  the  rule, 
depending  upon  the  nature  of  the 
securities  under  management  ■'  In 
addition,  the  performani:e  fee  must  be 
based  on  the  gains  less  the  losses  in  the 
client's  accoimt  for  a  period  of  not  less 
than  one  yedt."  Second,  the  investment 
adviser  must  disclose  to  the  client,  or  to 
the  client's  independent  agent,  prior  to 
entering  into  the  contract,  all  material 
information  concerning  the  proposed 
advisory  arrangement,  including:  (1)  the 
possibiUty  that  the  arrangement  may 
create  an  incentive  for  the  adviser  to 
make  riskier  or  more  speculative 
investments;  (2)  the  fact  (if  applicable) 
that  the  adviser  may  receive  increased 
compensation  based  on  unrealized 
appreciation  as  well  as  realized  gains; 
(3)  the  periods  that  will  be  used  to 
measure  investment  performance  and 
their  significance  in  the  computation  of 
the  fee;  (4)  the  nature  and  significance 
of  any  indsx  that  will  be  used  as  a 
comparative  measure  of  investment 
performance,  and  why  the  index  Is 
appropriate;  and  (5)  if  the  fee  is  based 
on  unrealized  appreciation  df  securities 
for  which  maiicet  quotations  are  not 
readily  available,  how  the  securities  will 
be  valued  and  the  extent  to  which  the 
value  will  be  determined 
independently."  Finally,  the  adviser 
must  reasonably  believe  that  the 
contract  represents  an  arm's-length 
arrangement  and  that  the  client,  alone  or 
together  with  an  independent  agent, 
imderstands  the  proposed  compensation 
arrangement  and  its  risks.'' 

Whether  these  provisions  are 
necessary  to  protect  sophisticated 
clients  of  the  type  contemplated  by  rule 
205-3  was  examined  by  the  Division  of 
Investment  Management  in  1992.  The 
Commission  agrees  with  the  Division's 
conclusion  that  if  a  client  appreciates 
the  risk  of  performance  fees  and  is  in  a 
position  to  protect  itself  from 
oveireaching  by  the  adviser,  then  the 
terms  of  the  arrangement  are  best  left  to 


'*  If  market  quotations  for  the  securities  involved 
are  Aadily  available,  then  the  formula  must  include 
realized  capital  losses  and  unrealized  capital 
depreciation  of  thB,secunties.  If  market  quotations 
are  not  readily  available,  then  the  formula  still  must 
include  realized  capital  losses,  but  need  not  include 
unrealized  capital  depreciation  unless  it  also 
includes  unrealized  capital  appreciation.  Rule  205- 
3(c)(1),  (2)  (17  CFR  275.205-3(c){l),  (2)]. 

■'Rule  205-3(cK3)  [17  CFR  275.205-3(cX3)). 

"Rule  205-3(d)  (17CFR  275.205-3(d)). 

"Rule  205-3(e)  [17  CFR  275. 205-3(e)l.  The  rule 
also  contains  a  number  of  definitions  of  terms 
necessitated  by  these  conditions,  including 
"affiliated  person."  "client's  independent  agent," 
"interested  person,"  "securities  for  which  market 
quotations  are  readily  available,"  and  "securities  for 
which  market  quotations  are  not  readily  available." 
Rule  205-3(g)(3)-(6)  (17  CFR  27S.20S-3(gK3)-(6)l. 
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the  client.^  While  the  concfitioiw  of  rule 
205-3  are  intended  to  protect  clients, 
the  Commission's  experience  with  the 
nile  suggests  they  also  may  inhibit 
flexibility  of  advisers  and  their  clients 
in  establishing  performance  fee 
arrangements  beneficial  to  both  parties. 
Moreover,  in  light  of  the  other 
protections  provided  by  the  Advisers 
Act,  the  Commission  believes  that  these 
clients  may  not  need  the  protections  of 
the  rule.^'  Therefore,  the  Commission 
believes  that  the  conditions  may  not  be 
necessary  to  protect  these  types  of 
clients  and  proposes,  pursuant  to  its 
exemptive  authority  under  new  section 
2C5(e)  of  the  Advisers  Act,  to  eliminate 
all  of  the  contractual  and  disclosure 
provisions  in  rule  205-3  other  than  the 
client  eligibility  tests. 

Under  the  proposed  rule 
amendments,  performance  fee  contracts 
would  no  longer  be  subject  to  the 
prescribed  contract  terms  and 
disclosures.  Thus,  an  adviser  would  be 
free  to  negotiate  all  of  the  terms  of  a 
performance  fee  contract  with  a  client 
The  Commission  emphasizes,  however, 
that  an  adviser  charging  a  performance 
fee  would  continue  to  be  subject  to  the 
Advisers  Act's  prohibitions  against 
fraud.^  As  a  result,  an  adviser  could  not 
enter  into  a  performance  fee 
arrangement  that  was  inconsistent  with 
the  adviser's  fiduciary  duties  and  could 
not  fail  to  disclose  material  information 
about  the  performance  fee  to  the 
client" 


"Ses  Protacting  Invaston.  tupra  note  9,  at  245. 

"  Advisers  are  regarded  as  fiduciaries  who  are 
required  to  deal  birly  with  their  clients  and  to 
make  full  and  fair  disciosuie  of.  among  other  things, 
their  compensatioa  agreements.  See  SEC  v.  Capital 
Gains  Research  Bureau.  375  U.S.  180,  194  (1963). 
In  addition,  advisers  registered  with  the 
Commission  are  required  to  provide  their  clients 
with  a  brochure  describing  their  fee  arrangements. 
See  Pan  U  of  Form  ADV. 

QSectioD  206  of  the  Adviser*  Act  (IS  VS.C.  aob- 
61. 

"The  propoaed  amendments  also  would 
eliminate  paragraph  (h)  of  the  current  rule,  w^iich 
states  that  "|a|n  investment  adviser  entering  Into  or 
performing  an  investment  advisory  contract  under 
this  rule  is  not  relieved  of  any  obligations  under 
section  206  of  the  Advisers  Act  or  of  any  other 
applicable  provisions  of  the  federal  securities 
laws."  The  Commission  believes  that  the  proposed 
rule  amendments  by  their  terms  provide  an 
exemption  only  from  section  205(aXl).  and  that 
separate  reference  to  section  206  and  other 
provisions  of  the  federal  securities  laws  is 
unnaoaaaary.  By  proposing  to  eliminate  thia 
refcranca.  the  Commission  does  not  intend  in  any 
way  to  suggest  that  compliance  with  the  amended 
rule  would  relieve  advisers  of  any  obligations  under 
section  206  of  the  Advisers  Act  or  of  any  other 
applicable  provisions  of  the  federal  securities  laws. 

The  Commission  further  notes  that  advisers 
entering  into  performance  fee  arrangements  with 
employee  benefit  plans  covered  by  the  Employee 
Batirement  Incoaie  Security  Act  of  1974  ('ERISA") 
ace  subject  to  the  fiduciary  responsibility  and 
prohibited  tranaactioo  provisions  of  ERISA.  29 


Comment  is  requested  on  whether 
rule  205-3  should  be  amended  to 
eliminate  all  of  the  contractual  and 
disclosure  requirements  for 
sophisticated  clients.  Should  the 
"arm's-length  contract"  or  any  of  the 
other  provisions  be  retained?  Are 
certain  conditions  on  performance  fee 
contracts  necessary  to  protect  even 
clients  the  Commission  presumes  are 
able  to  protect  themselves?  Are  there 
alternative  conditions  that  should  be 
considered? 

0.  Qualified  Clients 

As  noted  above,  in  adopting  rule  205- 
3  in  1985,  the  Commission  concluded 
that  clients  having  a  net  worth  in  excess 
of  $1,000,000,  or  assets  imder 
management  of  at  least  $500,000,  do  not 
need  the  full  protections  provided  by 
the  Advisers  Act's  restrictions  on 
perforpiance  fee  arrangements.^*  The 
Commission  believes  that  a  similar 
finding  by  the  Commission  would 
support  the  proposed  expansion  of  the 
exemption  under  the  new  authority 
granted  the  Commission  last  year  in 
section  205(e)  of  the  Advisers  Act.^' 

The  Commission  recognizes  that, 
since  1985,  the  net  worth  and  assets 
under  management  thresholds  have 
been  afi^ected  by  inflation:  $1,000,000  in 
1985  dollars  is  now  worth 
approximately  $1,521,000;  and  $500,000 
in  1985  dollars  is  now  worth 
approximately  $760,000.  The 
Commission  dierefore  proposes  to 
increase  the  amounts  of  the  net  worth 
and  assets  under  management  tests  from 
$1,000,000  and  $500,000  to  $1,500,000 
and  $750,000,  respectively.  This 
increase  is  not  intended  to  reduce  the 
number  or  to  alter  the  types  of  clients 
with  which  an  adviser  may  enter  into  a 
performance  fee  arrangement,  but  to 
reflect  the  effects  of  iitQation  on  the 
rule. 

The  Commission  also  is  proposing  to 
permit  advisers  to  enter  into 
performance  fee  contracts  with  clients 
who  afe  "qualified  purchaserlsj"  imder 
sectioa  2(a)(51)(A)  of  the  Investment 
Compeny  Act"  The  1996  Act  amended 
the  Investment  Company  Act,  among 


U.S.C  lpOl-1461.  The  proposed  amendments  to 
rule  20S-3  would  not  affect  an  adviser's  obligation 
to  compiy  with  UUSA.  Issues  involving 
performance  fee  arrangements  under  ERISA  are 
within  the  jurisdiction  of  the  Department  of  Labor, 
which  is  responsible  for  administering  ERISA's 
fiduciary  provisions  and  has  addressed 
performance  fee  arrangements  in  a  number  of 
advisory  opinions  under  ERISA.  U.S.  Department  of 
Labor  Advisory  Opinion  No.  89-28A  (Sept.  25. 
1989):  U.S.  Department  of  Labor  Advisory  Opinion 
86-21 A  (Aug.  29.  1986):  U.S.  Department  of  Labor 
Advisory  Opinion  86-20A  (Aug.  29,  1986). 
"  See  supra  note  7  and  accompanying  text 
"  See  tupta  note  14  and  accompanying  text. 
^  See  tupra  note  1. 


Other  things,  to  add  new  section  3(c)(7). 
which  exempts  from  regulation  under 
the  Investment  Company  Act  certain 
investment  pools  whose  interests  are 
not  offered  to  the  public  and  whose 
shareholders  consist  primarily  of 
"qualified  purchasers."  including 
individuals  with  at  least  $5,000,000  of 
investments.  2^  Although,  in  most  cases, 
persons  who  would  be  qualified 
purchasers  under  section  2(a)(5l)(A) 
would  be  eligible  to  enter  into  a 
performance  fee  contract  with  advisers 
under  rule  205-3.  even  as  proposed  to 
be  amended,  in  some  cases,  such 
persons  would  not.^'  Therefore,  the 
Commission  proposes  to  add  "qualified 
purchasers"  as  eligible  clients  under  the 
nUe  so  that  as  investor  who  meets  the 
eligibility  requirements  of  section 
3(c)(7)  also  could  enter  into  a 
performance  fee  arrangement  outside 
the  context  of  a  section  3(c)(7) 
company.^ 

Under  the  proposed  amendments, 
clients  who  satisfy  the  new  eligibility 
criteria  contained  in  nde  205-3  would 
be  referred  to  as  "qualified  clientls]."^ 
Comment  is  requested  on  the  revised 
criteria  for  entering  into  a  performance 
fee  contract  and  whether  the  , 

Commission  should  consider  alternative 
criteria  for  qualified  clients.  Are  the 
criteria  sufficient  for  the  Commission  to 
make  the  required  finding  under  section 
205(e)  that  qualified  clients  do  not  need 
the  protections  of  the  statutory 
prohibition  on  performance  fee 
arrangements?  Rather  than  including  the 
qualified  purchaser  as  the  third 
alternative  criterion,  should  the 
Commission  use  the  qualified  purchaser 
threshold  in  lieu  of  the  other  two  tests? 

In  addition  to  criteria  such  as 
financial  sophistication  and  knowledge 
and  experience  in  financial  matters, 
section  205(e)  permits  the  Commission 


"15  U.S.C  aOa-3(c)(7). 

"  For  example,  in  determining  the  amount  of 
investments  for  purposea  of  the  definition  of 
qualified  purchaser,  only  outstanding  indebtednesa 
incurred  to  acquire  or  for  the  purpose  of  acquiring 
the  investments  must  be  deducted.  Rule  2a51-l(e) 
of  the  Investment  Company  Act  (17  CFR  270.2a51- 
1(e)).  See  also  Privately  Offered  Investment 
Companies,  Investment  Company  Act  Release  No. 
22597  (Apr.  3.  1997)  (62  FR  17512  (Apr.  9.  1997)). 
Thus,  a  person  with  less  than  $750,000  in  assets 
under  management  could  have  over  $5,000,000  of 
investments,  but  a  net  worth  of  less  than  Si  .500,000 
because  of  other  debt.  Under  the  proposed  rule 
amendments,  such  a  person  would  be  eligible  to 
enter  into  a  performance  fee  contract  under  rule 
205-3. 

M  Under  section  205{bH4))  of  the  Advisers  Act  |1S 
U.S.C  60b~5(b)(4)),  section  3(cM7)  companies  may 
enter  into  performance  fee  contracts  without  relying 
on  rule  205-3.  Each  investor  in  a  section  3(cM7) 
company  need  not  satisfy  the  eligibility  criteria  for 
an  adviser  to  charge  performance  fees  to  the  section 
3(c)(7)  company.  See  infra  note  36. 

MProposed  rule  20V-3(d)(l). 
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to  consider  whether  a  client  may.  not 
need  the  protections  of  the  Advisers  Act 
by  virtue  of  its  relationship  with  the 
adviser.'!  Should  the  Comritission 
exempt  advisers  that  have  a  pre-existing 
relationship  with  clients  that  suggests 
that  the  abuses  Congress  sought  to 
prevent  by  prohilriting  performance  fee 
arrangements  are  ujilUcely  to  occur?  If 
so,  what  should  be  the  nature  of  those 
relationships?  '^ 

Should  the  Commission  revise  the 
criteria  to  prevent  the  net  worth'  and 
assets  under  management  criteria  from 
becoming  less  meaningful  as  a  result  of 
inflation?  Should  the  criteria  be  indexed 
to  prevent  future  effective  lowering  of 
the  amounts?  Should  the  Commission 
adopt  more  detailed  criteria  to  assure 
the  financial  sophistication  of  qualified 
clients  if  the  objective  thresholds  are 
effectively  decreased  as  result  of 
inflation? 

C.  Identification  of  the  Client  ^^ 

Rule  205-3  provides  that  with  respect 
to  certain  clients  entering  into 
performance  fiae  contracts  mth'  an 
adviser — private  investment 
companies,'^  registered  investment 
companies,  and  business  development 
companies — the  adviser  must  "look 
through"  the  legal  entity  to  determine 
whether  each  equity  owner  of  the 
company  would  be  a  qualified  client 3' 
The  proposed  amendments  would  retain 
the  "look  through"  provision  -^  and 


*■  See  tupra  note  14. 

»In  the  context  of  the  definition  of  investment 
adviser  representative,  the  Commission  has 
proposed  that  natural  persons  with  certain  business 
or  familial  relationships  with  the  supervised  person 
would  not  need  the  protection  of  state  qualification 
requirements.  Exemption  for  Investment  Advisers 
Operating  in  Multiple  States:  Revisions  to  Rules 
Implementing  Amendments  to  the  Investment 
Advisers  Act  of  1940,  Investment  Advisers  Act 
Release  No.  1681  (Nov.  13. 1997). 

"The  following  discussion  of  the  identity  of  the 
"client"  is  relevant  ooly  for  purposes  of  this  rule 
and  sot  for  purposes  of  section  206  of  (he  Adviserf 
Act  (15  U.S.C  80b-6). 

"The  definition  of  "private  investment 
company"  included  in  paragraph  (g)(1)  of  the 
current  rule  (17  CFR  275.205-3(g)(l)i  would 
continue  in  the  amended  rule  to  refer  solely  to 
those  companies  excepted  from  the  definition  of 
investment  company  under  section  3(c)(1)  of  the    r 
Investment  Company  Act  [15  U.S.C.  80a-3(c)tl)l. 
Reference  to  section  3(cH7)  is  unnecessary  because, 
as  noted  above,  companies  excepted  from  the 
definition  of  investment  company  under  this 
provision  also  are  excepted  from  the  performance 
fee  prohibition  pursuant  to  section  205(b)(4)  of  the 
Advisera  Act  (IS  U.S.C.  80b-S(bM4)). 

MRule  205-3(bM2)  (17  CFR  275.205-3(b)(2)l. 

^Propoaed  rule  20S-3(b).  The  Commission  is  not 
proposing  to  extend  the  "look  through"  provision 
of  rule  205-3  to  section  3(c)(7)  companies.  In  the 
1996  Act.  Congress  explicitly  excepted  section 
3(cM7)  companies  from  the  prohibition  on 
performance  fees  having  concluded  that  "investors 
in  a  qualified  purchaser  pool  are  sophisticated 
enough  to  be  allowed  to  enter  into  a  fee 


clarify  that  any  equity  owtters  that  are 
not  charged  a  performance  fee  would 
not  be  required  to  meet  the  qualified 
client  test.'"' 

Comment  is  requested  whether  this 
"look  through"  provision  should 
continue  to  be  included  in  rule  205-3. 
The  Commission  also  requests  comment 
concerning  whether  the  rule  should 
specifically  address  the  application  of 
the  "look  through"  provision  to  other 
entities. 

D.  Transition  Rule 

The  proposed  amendments  would 
add  a  transition  rule  permitt|i^ 
investment  advisras  and  their  clients  to 
maintain  their  existing  performance  fee 
arrangements  notwithstanding  the 
clients'  failure  to  meet  the  eligibility 
criteria  after  the  thresholds  increase  to 
$750,000  and  $1,500,000.3*  Such 
arrangements  could  continue  tmder  the 
transition  rule  if  they  were  entered  into 
before  the  effective  date  of  the 
amendments  to  the  rule  and  they 
satisfied  the  requirements  of  the  rule  as 
in  effect  on  the  date  that  they  were 
entered  into.  A  new  party  to  an  existing 
arrangement,  however,  would  be 
required  to  satisfy  the  new  qualified 
client  test. 

E.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  amendments  that  are  the 
subject  of  this  Release,  to  suggest 
additional  changes  (inclutling  changes 
to  the  provisions  of  the  rule  that  the 
Commission  is  not  proposing  to  amend), 
or  to  submit  comments  on  other  matters 
that  might  have  an  effect  on  the 
proposers  described  above,  are 
requested  to  do  so.  Commenters 
suggesting  alternative  approaches  are 
encoiuaged  to  submit  their  proposed 
rule  text. 

nL  Cost-benefit  Analysia 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
The  Commission  notes  that  the 
proposed  rule  amenilments  are  pursuant 
to  new  authority  granted  to  it  by 
Congress  in  the  1996  Act. 


arrangement  that  is  not  a  hilcnun  he."  See  S.  REP. 
NO.  293. 104th  Gong.,  2d  Sess.  11  (1996). 

"  Propoaed  rule  205-3(b).  See,  e.g..  Hellmold 
Associates,  Inc.  (pub.  avail.  Dec.  18, 1992)  (adviser 
may  receive  performance  fee  from  certain  limited 
partners  when  the  fee  would  be  based  solely  on  a 
limited  partner's  capital  account  and  not  based  on 
the  overall  performance  of  the  partnership).  See 
nfso  Compass  Investors  (pub.  avail.  Dec.  IB.  1996), 

The  proposed  amendments  would  retain  the 
provision  in  rule  205-3  that  an  equity  owner  who 
is  the  investment  adviser  entering  into  the 
performance  fee  contract  need  not  be  a  qualified 
client. 

»  Proposed  rule  205-3(c). 


The  proposed  amendments  would 
benefit  investment  advisers  and  their 
qualified  clients  by  provicHng  more 
flexibilify  to  enter  into  performance  fee 
arrangements.  Specifically,  investment 
advisers  and  their  qualified  clients 
could  enter  into  such  arrangements 
without  being  subject  to  prescribed 
compensation  calculations  and  client 
disclosures.  Thus,  the  total  number  of . 
performance  fee  arrangements  may 
increase.  On  the  other  hand,  the 
proposed  increase  in  the  thresholds  for 
determining  eligibilify  imder  the  rule 
may  cause  the  niunber  of  eligible  clients 
to  decrease.^  and,  as  a  result,  reduce 
the  total  number  of  performance  fee 
arrangements.^  The  Commission. 
however,  does  not  have  information 
from  which  to  analyze  the  precise  effect 
of  the  proposed  amendments  on  the 
number  of  performance  fee 
arrangements.  Comment  is  requested  on 
whether  the  proposed  amendments 
would  increase  or  decrease  the  number 
of  performance  fee  arrangements. 

'To  the  extent  that  the  proposed  rule 
amendments  increase  the  number  of 
performance  fee  arrangements,  advisers 
and  clients  may  benefit  overall.'*'  For 
example,  proponents  of  performance 
fees  hiave  argued  that  these 
arrangements  may  benefit  both  parties 
to  the  advisory  contract  because  linking 
advisory  compensation  to  performance 
may  result  in  a  closer  alignment  of  the 
goals  of  the  adviser  and  the  client^  If 
the  goals  of  both  parties  coincide,  then 


"According  to  data  from  the  1995  Survey  of 
Consumer  Finances  conducted  by  the  Federal 
Reserve  Board,  approximately  1 .100.000 
households  have  net  worth  between  SI  .000,000  and 
$1,500,000.  This  figure,  however,  represents  the  net 
«vorth  flrhouseholds  and  not  the  individual  persons 
who  might  be  clients.  Furthermore,  the  survey 
results  do  not  address  clients  that  are  not  natural 
persons. 

*>The  Commission  knows  of  no  information 
concerning  the  incidence  of  performance  fee 
arrangements  in  the  United  States,  and  requests  the 
submission  of  data  concerning  such  incidence. 
Performance  fee  arrangements,  however,  appear  to 
be  accepted  practices  in  many  other  countries.  See 
International  Survey  of  Investment  Adviser 
Regulation  iri  (Marcia  L.  MacHarg  k  Roberta  R.  W. 
Kameda  eds..  1994)  (noting  that  performaace  fees 
generally  are  permitted  in  Australia.  Brazil.  Canada 
(Ontario,  with  client's  written  consent),  France, 
Germany,  Italy,  Japan,  Spain,  Switzerland  (up  to 
20%  of  net  capital  gain),  the  United  Kingdom  and 
Venezuela). 

*'  The  Commission's  Division  of  Investment 
Management  discussed  the  advantages  and 
disadvantages  of  performance  fees  in  more  detail  in 
its  1992  study.  Protecting  Investors,  supra  note .  at 
239-40. 

«J  Richard  Grinold  &  Andrew  Rudd,  Incentive 
Fees:  Who  Wins?  Who  Loses?.  43  Fin.  Analysts  J. 
27.  37  (]an.-Feb.  1987):  Harvey  E  Bines.  The  Law 
of  Investment  Management  1 5.03(2)(b),  at  5-43 
(1978  &  Supp.  1986)  (observing  that  the  principal 
justification  for  performance  fees  is  that  they  permit 
the  uncertainty  in  the  quality  of  the  product^4he 
management  of  the  portfolio— to  be  shared  between 
the  adviser  and  the  client). 
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the  benefits  of  performance  fee 
arrangements  would  include  fewer 
conflicts  of  interest  in  advisory 
relationships.  Better  alignment  of  the 
goals  of  the  adviser  and  the  client  might 
also  result  in  more  efficient  investing 
and  allocation  of  capital. 

Proponents  also  claim  that 
performance  fees  may  encourage  better 
performance  by  rewarding  good 
performance  rather  than  linking 
compensation  and  assets  undw 
management  as  in  more  traditional 
arranoaments.**  Thus,  such 
arrangements  may  fwoduce  more  cost- 
effective  results  than  arrangements  with 
more  traditional  fee  structures. 

In  addition,  advocates  of  the 
increased  use  of  performance  fees  assert 
that  they  may  encourage  the 
establishment  of  new  advisory  firms.** 
Performance  fees  could  result  in  greater 
competition  and  produce  a  wider  array 
of  investment  advisers  and  services  and 
lower  overall  advisory  costs.  Proponents 
also  state  that  performance  fees  provide 
an  incentive  for  investment  advisers  to 
service  smaller  accounts  that  otherwise 
might  be  less  attractive  to  the  advisers.** 
Furthermore,  supporters  argue  that 
performance  fees  permit  advisers  to 
fociis  on  a  smaller  number  of  clients 
than  they  otherwise  would  under 
traditional  compensation  arrangements 
by  allowing  them  to  generate  sufficient 
income  without  the  necessity  for  a  large 
asset  base.*^  Such  restilts  also  could 
increase  the  variety  of  services  provided 
to  a  wider  array  of  clients,  and  decrease 
advisory  costs  overall. 

The  increased  use  of  performance 
fees,  however,  also  may  produce  some 
costs  to  advisory  clients  and  the  ^ 
economy  in  general.  Opponents  of 
advisory  fees  have  cited  the  potential  for 
the  adviser  under  a  performance  fee 
arrangement  to  engage  in  excessive  risk 
taking  with  respect  to  the  client's 
account.*''  Excessive  risk  taking  may 
result  in  unexpected  losses  to  the 
clients,  which  may  prompt  investors  to 
withdraw  from  the  market  and 
discourage  capital  formation.  Critics 
also  challenge  whether  there  is  any 
basis,  theoretical  or  analytical,  for 
believing  that  performance  fees  will 


*'  See.  e.g..  Stephen  Lofthouse.  A  Fair  Dayt 
Wages  for  a  Fair  Day's  Woric.  4  Jounul  of  Investing 
74.  76  (Winter  t99Sh  Grinoid  &  Rudd.  supra  note 
42.  at  37:  Bines,  supm  note  42.  at  S-36  to  S-37. 

**)u)ie  Rober.  The  Great  Debate  Over 
Performance  Fees.  17  Institutional  Investor  123. 124 
(Nov.  1983)  (stating  that  new  finns  can  begin 
genarating  profits  before  attracting  a  large  aaaat 
beae). 

*  See.  e.g.,  id. 

4*  See.  e^..  id. 

"  Loftbouse.  supra  note  43.  at  77;  Roher.  supra 
Bote  44.  at  127. 


improve  performance.**  In  addition, 
some  detractors  have  expressed  concern 
that  pwfbrmance  fees  might  result  in 
dischmination  against  clients  that  do 
not  pay  performance  fees.  One  form  of 
such  diiscrimination  may  be  advians 
devotiiig  mc«e  of  their  time  and 
resources  to  clients  that  pay  such  fees." 
Such  an  argument  reUes  on  an 
assumption,  which  may  not  be 
necessarily  correct,  that  an  adviser 
cannot  increase  the  amount  of  its 
advisory  resources.  Nonetheless,  this 
argiuient  notes  the  potential  for  an 
increase  in  conflicts  of  interest  on  the 
part  of  advisers.^ 

The  arguments  for  and  against 
performance  fee  arrangements  provide 
no  definitive  answers  concerning  their 
effect  on  advisers,  clients  and  the 
markets  in  general.  The  costs  and 
benefits  of  performance  fise 
arrangements  in  general  are  difficult  to 
quantify  because  of  their  theoretical 
nature.  Comment  is  requested  on 
whether  the  benefits  and  costs  could  be 
quantified. 

The  Commission  has  determined  to 
permit  clients  who  are  financially 
sophisticated  or  have  the  resources  to 
obtain  sophisticated  financial  advice  to 
weigh  the  costs  and  benefits  of  entering 
into  such  arrangements  and  to 
determine  for  themselves  whether  to 
enter  into  such  contracts.  Although  an 
increase  in  the  use  of  performance  fees 
may  impose  some  overall  costs,  such 
costs  could  result  from  the  existing  rule 
205-3  even  if  the  (Ik)mmission  did  not 
adopt  the  proposed  amendments. 

With  respect  to  the  rule  amendments 
at  issue,  the  Commission  believes  that 
the  proposed  amendments  would  not 
impose  any  additional  costs  on 
investment  advisers  or  their  clients. 
Once  the  adviser  determines  that  a 
client  is  qualified,  the  rule  does  not 
prescribe  detailed  contractual 
requirements  or  require  specific 
disclosures  to  clients.  The  Commission 
has  observed  over  the  years  that  the 
detailed  conditions  of  the  current  rule 
raise  numerous  interpretive  issues." 


*  Lofthouse.  supra  note  43,  at  79  (citing  the  lack 
of  empirical  data):  Rober.  supra  note  44.  at  128 
(noting  that  incentives  for  good  performance 
already  exist  because  advisers  are  compensated  on 
the  basis  of  account  size  and  must  perform  well  to 
retain  their  clients);  Bines,  supra  note  42.  at  5-36 
(indicating  that  there  is  no  demonstrable 
connection  between  performance  fees  and  superior 
performance). 

•See,  e.g..  Lofthouse,  supra  note  43.  at  77. 

*'See  In  re  McKenzie  Walker  Investment 
Management,  Inc..  Investment  Advisers  Act  Relaaae 
No.  1571  (July  16,  1996)  (investment  adviser 
favoring  its  performance- fee  clients  in  the  allocation 
of  hot  initial  public  offerings). 

"  See,  e.g.,  Valuemark  Capital  ^4anagement.  Inc. 
(pub.  avail  June  4.  1997)  (limited  partners 
purchasing  or  redeeming  mid-year  imroatarial  if 


The  proposed  rule  should  reduce  the 
costs  of  establishing  and  monitoring 
compliance  with  the  current  rule. 

Comment  is  requested  on  this  cost- 
benefit  analysis.  Commentators  are 
requested  to  provide  views  and 
empirical  data  relating  to  any  coats  and 
benefits  associated  with  the  proposed 
rules  and  performance  fees  in  gBDeraL 

For  purposea  of  the  Small  Businen 
Regulatory  Enforcement  Fairness  Act  of 
1996.  the  CfHnmiacion  also  is  requesting 
information  regarding  the  potential 
effect  of  the  proposed  rule  amendments 
on  the  economy  on  an  aimual  basis. 
Commentators  should  provide  empirical 
data  to  support  their  views. 

IV.  Sonmary  of  Regnlatory  FlexibiUty 
Analyais 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C 
603  regarding  proposed  amendments  to 
nile  205-3  under  the  Advisers  Act  The 
following  summarizes  the  IRFA. 

As  set  forth  in  greater  detail  in  the 
ERFA,  the  1996  Act  added  section  205(e) 
to  the  Advisers  Act.  which  authorizes 
the  Commission  to  exempt 
conditionally  or  unconditionally  from 
the  performance  fee  prohibition 
contained  in  section  205(a)(1)  of  the 
Advisers  Act  advisory  contracts  with 
persons  that  the  Commission 
determines  do  not  need  the  protections 
of  the  prohibition.  The  IRFA  states  that 
the  proposed  rule  amendments  would 
liberalize  rule  205-3,  which  permits 
performance  fees  to  be  charged  to 
sophisticated  clients  by  eliminating 
required  contract  terms  and  disclosures, 
update  the  current  criteria  for 
determining  eligible  clients  to  reflect  the 
effects  of  inflation  on  the  current  assets 
under  management  and  net  worth  tests, 
and  add  a  new  category  of  eligible 
clients  based  upon  the  definition  of 
"qualified  purchaser"  in  section 
2(a)(51)(A)  of  the  Investment  Company 
Act. 

The  IRFA  sets  forth  the  statutory 
authority  for  the  proposed  rule 
amendments.  The  IRFA  also  discusses 
the  effect  of  the  proposed  rule 
Amendments  on  small  entities.  For  the 
purposes  of  the  Advisers  Act  and  the 
Regulatory  Flexibility  Act,  an 
investment  adviser  generally  is  a  small 
entity  (i)  if  it  manages  assets  of  $50 
million  or  less,  in  discretionary  or  non- 


performance fee  baaed  on  parfbimance  of 
partnership  over  a  period  of  at  least  one  year); 
Securities  Industry  Association  (pub.  avail.  Nov.  IS, 
1986)  (use  of  rolling  one-year  periods  after  initial 
one-year  period);  P£.  Becker.  Inc.  (pub.  avail.  July 
21. 1986)  (individual  limited  partners  may  be 
considared  the  "client"  for  purposes  of  the  "arm's- 
length"  negotiation  requirement). 
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discretionary  accounts,  as  of  the  end  of 
its  most  recent  fiscal  year  or  (ii)  if  it 
renders  other  advisory  services,  has 
S50.00Q  or  less  in  assets  related  to  its 
advisory  business.  ^^  The  Commission 
estimates  that  approximately  17,650 
investment  advisers  are  small  entities.'^ 
The  Commission  does  not  have 
information,  however,  from  which  to 
estimate  either  the  number  of  clients  of 
small  entities  who  would  satisfy  the 
tests  of  sophistication  or  the  number  of 
such  clients  who  would  enter  into 
performance  fiee  arrangements  under  the 
rule.  The  Commission,  however, 
believes  that  it  would  be  reasonable  to 
estimate  that  the  overall  effect  of  the 
proposed  amendments  to  the  rule  would 
be  to  increase  the  use  of  the  exemption 
by  small  entities,  and  that  the  economic 
effect  on  small  entities  may  be 
simificant. 

The  IRFA  states  that  the  proposed 
r\ile  amendments  would  not  impose  any 
new  reporting,  recordkeeping  or 
compliance  requirements,  and  that  the 
Commission  believes  that  no  rules 
duplicate,  overlap  or  conflict  with  the 
proposed  rule  amendments. 

Ine  IRFA  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
proposed  rule  amendments  that  might 


"Rule  275.(^-7  (17  CFR  275.0-7).  In  )anuary 
1997,  the  Commission  proposed  to  revise  this 
definidoD  of  "small  entity."  See  Definitions  of 
"Small  Business"  or  "Small  Organizatiop"  Under 
the  Investment  Company  Act  of  1940,  the 
Investment  Advisers  Act  of  1940,  the  Sectirities 
Exchange  Act  of  1934,  and  the  Securities  Act  of    ' 
1933,  Release  Nos.  33-7383,  34-38190,  IC-22478, 
and  IA-1609  (Jan.  22,  1997)  (62  FR  4106  (Jan.  28, 
1997)).  The  Commission  expects  to  adopt  a  revised 
definition  of  small  investment  adviser  for 
Regulatory  Flexibility  Act  purposes  to  reflect  the 
Coordination  Act. 

"  This  estimate  of  the  number  of  small  entities 
was  made  for  purpoees  of  the  Final  Regulatory 
Flexibility  Analysis  for  the  rules  implementing  the 
Coordination  Act.  See  Implementing  Release,  supra 
note  15,  at  nn.189-190  and  accompanying  text. 
Under  rule  203A-S  of  the  Advisers  Act  all 
investment  advisers  registered  with  the 
Commission  were  required  to  file  a  completed  Form 
AOV-T  writh  the  Commisnon  by  July  8,  1997, 
indicating  whether  they  remain  eligible  for 
Commiaaion  registration.  Of  the  23,350 
Cnmmisaion-registered  investment  advisers, 
approximately  7,200  advisers  indicated  that  they 
remain  eligible  for  Commission  registration,  10,600 
advisers  withdrew  their  registrations,  and  S,8(X) 
advisers  did  not  file  their  Form  ADV-T.  The 
Commission  believes  that  most  of  the  investment 
advisers  that  did  not  file  the  Form  ADV-T  are  either 
no  longer  in  the  advisory  business  or  no  longer 
eligible  to  register  with  the  Commission.  The 
Commission  expects  to  cancel  the  registrations  of 
moat  of  these  investment  advisers.  The  Commiaaion 
also  expects  to  adopt  a  revised  definition  of  small 
entity  for  purposes  of  the  Regulatory  Flexibility  Act. 
See  supra  note  52.  Therefore,  the  Commission  plans 
to  revise  its  estimate  of  the  number  of  advisers  that 
are  small  entities  after  the  transition  is  complete  so 
that  the  Commission  would  have  more  accurate 
information  to  determine  the  number  of  small 
aotities  under  the  new  definition  of  that  tarm. 


minimize  the  effect  on  small  entities, 
including  (a)  the  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  of  small  entities; 
(b)  the  clarification,  consolidation  or 
simplification  of  compliance  and 
reporting  requirements  imder  the  rule 
amendments  for  small  entities;  (c)  the 
use  of  performance  rather  thaii  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  rule  or  any  portion  of 
the  rule,  for  small  entities.  As  discussed 
in  more  detail  in  the  IRFA.  the 
Commission  believes  that  it  would  be 
inconsistent  with  the  purposes  of  the 
Advisers  Act  to  exempt  small  entities 
from  the  proposed  rule  amendments  or 
to  use  performance  standards  to  specify 
different  requirements  for  small  entities. 
Different  compliance  or  reporting 
requirements  for  small  entities  are  not 
necessary  because  the  proposed  rule 
amendments  do  not  establish  any  new 
reporting,  recordkeeping  or  compliance 
requiranents.  The  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate  or  simplify 
the  proposed  rule  amendments  for  small 
entities. 

The  IRFA  includes  information 
conc«ning  the  solicitation  of  comments 
with  respect  to  the  IRFA  generally,  and 
in  particular,  the  number  of  small 
entities  that  would  be  affected  by  the 
proposed  rule  amendments.  A  copy  of 
the  IRFA  may  be  obtained  by  contacting 
Kathy  D.  Ireland,  Securities  and 
Exchange  Commission,  450  5th  Street. 
N.W..  Mail  Stop  10-6,  Washington.  DC 
20549. 

V.  Statutory  Authority 

The  Commission  is  proposing 
amendments  to  rule  205-3  pursuant  to 
the  authority  set  forth  in  section  205(e) 
of  the  Investment  Advisers  Act  of  1940 
[15  U.S.C.  80b-5(e)J. 

List  of  Subfecti  in  17  CFR  Part  275 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Rule  Amendments 

For  the  reasons  set  out  in  the 
preamble,  TiUe  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  authority  citation  for  Part  275 
is  revised  to  read  as  follows: 

Antfaority:  15  U.S.C.  80b-2(a)(17),  80b-3, 
80b-4,  80b-6(4),  80b-«a,  80b-ll.  imlsss 
otherwise  noted. 

Section  27S.203A-1  is  also  issued  under  15 
U.S.C.  80b-3a. 


Section  275.203A-2  is  also  issued  under  IS 
U.S.C.  80b-3a. 

Section  275.204-2  is  also  issued  under  15 
U.S.C.  80b-6. 

Section  275.205-3  is  also  issued  under  15 
U.S.C  80b-5(e). 

2.  Section  275.205-3  is  revised  to  lead 
as  follows: 

{275.206-3    Exemption  from  the 
rompenaetkwi  prohibition  of  section 
206(a)(1)  for  Investment  sdvtesrs. 

(a)  General.  The  provisions  of  section 
205(a)(1)  of  the  Act  (15  U.S.C.  80b- 
5(a)(1))  will  not  be  deemed  to  prohibit 
any  investment  adviser  from  entering 
into,  performing,  renewing  or  extending 
an  investment  advisory  contract  that 
provides  for  compensation  to  the 
investment  adviser  on  the  basis  of  a 
share  of  the  capital  gains  upon,  or  the 
capital  appreciation  of.  the  funds,  or  any 
portion  of  the  funds,  of  a  client. 
Provided,  That  the  client  entering  into 
the  contract  subject  to  this  section  is  a 
qualified  client,  as  defined  in  paragraph 
(d)(1)  of  this  section. 

(b)  Identification  of  the  client.  In  the 
case  of  a  private  investment  company, 
as  defined  in  paragraph  (d)(3)  of  this 
section,  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  or  a  business 
development  company,  as  defined  in 
section  202(a)(22)  of  the  Act  (15  U.S.C 
80b-2(a)(22)),  each  equify  owner  of  any 
such  company  (except  for  the 
investment  adviser  entering  into  the 
contract  and  any  other  equity  owners 
not  charged  a  fee  on  the  basis  of  a  share 
of  capital  gains  or  capital  appreciation) 
will  be  considered  a  client  for  purposes 
of  paragraph  (a)  of  this  section. 

(c)  Tmnsition  rule.  An  investment 
adviser  that  entered  into  a  contract 
before  [insert  the  effective  date  of  the 
final  rule]  and  satisfied  the  conditions 
of  this  section  as  in  effect  on  the  date 
that  the  contract  was  entered  into  will 
be  deemed  to  satisfy  the  conditions  of 
this  section;  Provided,  however,  that  this 
section  will  apply  with  respect  to  any 
natural  person  or  company  who  is  not 

a  party  to  the  contract  prior  to  and 
becomes  a  party  to  the  contract  after 
(insert  the  effiective  date  of  the  final 
rule). 

(d)  Definitions.  For  the  purposes  of 
this  section: 

(1)  The  term  qualified  client  means  a 
natural  person  who  or  a  company  that: 

(i)  Immediately  after  entering  into  the 
contract  has  at  least  $750,000  under  the 
management  of  the  investment  adviser; 
or 

(ii)  The  investment  adviser  entering 
into  the  contract  (and  any  person  acting 
on  his  behalf)  reasonably  believes, 
immediately  prior  to  entering  into  the 
contract,  either. 
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(A)  Has  a  net  worth  (together,  in  the 
case  of  a  natural  person,  with  assets 
held  jointly  with  a  spouse)  of  more  than 
$1 ,500.000  at  the  time  the  contract  is 
entered  into;  or 

(B)  Is  a  qualified  purchaser  as  defined 
in  section  2(aH51)(A)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(a)(51)(A))  at  the  time  the  contract  is 
entered  into. 


(2)  The  term  company  has  the  same 
meaning  as  in  section  202(a)(5)  of  the 
Act  (15  U.S.C.  80b-2(a)(5)),  but  does  not 
include  a  company  that  is  required  to  be 
registered  under  the  Investment 
Company  Act  of  1940  but  is  not 
registered. 

(3)  The  term  private  investment 
company  means  a  company  that  would 
be  defined  as  an  investment  company 
under  section  3(a)  of  the  Investment 


Company  Act  of  1940  (15  U.S.C.  80a- 
3(a))  out  for  the  exception  provided 
fitjm  that  definition  by  section  3(c)(1)  of 
such  Act  (15  U.S.C.  80a-3(c){l)}.    , 

Dated:  November  13. 1997. 

By  the  Commission. 
MargarH  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc  97-30295  Filed  11-1&-97;  8:45  am) 
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Part  IV 


Environmental 
Protection  Agency 

Termiiind  Limited;  Notice  and  Order  of 
Revocation  of  Registrations;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-68017;  FRL-6755-7J 

Termilind  Limited;  Notice  and  Order  of 
Revocation  of  Registrations 

AGBICY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice;  Notice  and  Order  of 
Revocation  of  Registrations  and  Final 
Determination  Governing  Sale  and  Use 
of  Existing  Stocks. 

SUMMARY:  In  March  of  1996,  EPA  issued 
registrations  for  two  end  use 
napthalenaecetic  acid  (NAA)  products. 
Alphaspra  200  (EPA  Registration 
Number  67223-2)  and  Alphaspra  800 
(EPA  Registration  Number  67223-1)  to 
Tennilind  Limited  (Termilind).  On 
August  2, 1996,  Am  vac  Chemical 
Corporation  (Amvac)  filed  a  petition  to 
cancel  the  Termilind  registrations  based 
upon  assertedly  false  certifications  that 
Termilind  would  use  Amvac-registered 
material  to  formulate  its  products. 
Amvac  filed  a  second  petition  in 
October  of  1996  aslung  EPA  to  deny 
Termilind's  application  for  a  technical 
NAA  registration  based  upon  an 
assertion  that  Termilind 
misappropriated  data  to  support  the 
application.  EPA  has  determined  that 
Termilind  submitted  misleading 
materials  in  support  of  its  applications 
for  end-use  registrations,  and  that  the 
registrations  would  not  have  been 
granted  absent  this  misleading 
information.  On  August  6, 1997,  EPA 
issued  a  Decision  granting  Amvac's 
petition  in  this  regaixl  and  revoking  the 
end-use  registrations.  In  that  same 
Decision,  EPA  denied  Amvac's  petition 
to  deny  Termilind's  application  for 
technical  registration.  The  revocation 
Decision,  and  a  subsequent 
determination  concerning  the  sale  and 
distribution  of  existing  stocks  of  the 
revoked  products,  are  published  in  this 
Notice. 

DATES:  The  revocation  Decision  was 
effective  as  to  Termilind  on  August  6, 
1997.  The  Decision  and  existing  stocks 
determination  are  effective  as  to  all 
other  persons  on  November  19,  1997. 
Any  person  interested  in  requesting  an 
informal  hearing  should  submit  such  a 
request  by  January  20,  1998. 
ADDRESSES:  Request  for  a  formal  hearing 
should  be  addressed  to:  Robert  Perils, 
Office  of  General  Counsel  (2333). 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  J.  Jones,  Registration 
Division,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 


M  St.,  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  713. 1921  JefiiBrson 
Davis  Hwy.,  Arlington,  VA,  703-305- 
5446,  e-mail:jones. james@epamail.gov. 

SUPPLEMENTARY  INFORMATION:  Unit  I.  of 
this  document  contains  the  Agency's 
August  6,  1997  decision  on  the  petition 
to  revoke  the  registrations,  and  Unit  11. 
consists  of  the  Agency's  existing  stocks 
determination. 

L  Decision  on  Amvac's  Petition  to 
Revoke  Termilind  Limited 's 
Registrations 

Petitioner  Amvac  Chemical  Corporation 
(Amvac)  seelu  immediate  revocation  of 
resfNsndent  Termilind  Limited's  (Termilind) 
registrations  for  two  end  use 
naphthaleneacetic  acid  (NAA)  registrations, 
Alphaspra  200  (EPA  Registration  No.  67223- 
2)  and  Alphaspra  800  (EPA  Registration  No. 
67223-1).  Amvac  also  seelcs  revocation  of 
Termilind's  technical  NAA  registration,  (EPA 
Registration  No.  67223-22).  Amvac  claims 
that  the  end  use  registrations  were  obtained 
through  willful  misrepresentation  of  the 
source  of  technical  NAA,  and  that  the 
technical  registration  was  obtained  through 
the  submission  of  data  "stolen"  or 
"misappropriated"  bom  Amvac.  Amvac 
assarts,  as  wall,  that  the  willful  nature  of 
Termilind's  acts  authorizes  summary 
revocation  of  the  subject  registrations 
without  resort  to  the  procedural  requirements 
of  section  6(b),  the  cancellation  provision  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  We  grant  the 
petition  with  respect  to  the  two  end  use 
registrations,  and  deny  the  petition  with 
respect  to  the  technical  registration. 

Legal  Background 

The  sale,  distribution  and  use  uf  pesticides 
in  the  United  States  is  regulated  l>y  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  7  U.S.C.  136-136y.  Under 
FIFRA.  with  certain  limited  exceptions,  a 
pesticide  may  not  be  sold  or  distributed 
unless  it  is  registered.  Id.  136a(a), 
136j(a)(l)(A).  In  order  for  a  pesticide  to 
qualify  for  registration,  the  Elnvironmental 
Protection  Agency  (EPA)  must  determine  that 
it  will  not  cause  unreasonable  adverse  effects 
on  the  environment  when  used  in  accordance 
with  widespread  and  commonly  recognized 
practice.  Id.  136a(c)(5)(C)-(D).  To  make  this 
finding,  EPA  reviews  data  on  product 
chemistry,  toxicology,  and  environmental 
fate,  among  other  subjects.  See  40  CFR  part 
158  (data  requirements  for  registration).  The 
data  reviewed  must  be  supplied  by  the 
registrant:  it  is  not  generated  by  the  Agency. 
Id.  Because  the  volume  of  data  received  and 
reviewed  by  the  Agency  is  extremely  large, 
EPA  is  unable  to  investigate  each  statement, 
study  and  item  of  data  received  for  potential 
fraud  or  misrepresentation.  Thus,  to  a  great 
degree,  the  Agency  must  rely  on  the  good 
faith  and  integrity  of  registrants  if  it  is  to 
fulfill  its  mandate  of  protecting  human  health 
and  the  environment  from  unreasonable  risk 

A  registrant  can  fulfill  its  obligation  to 
submit  much  of  the  data  required  for 


registration  by  formulating  its  product  with 
an  existing  registered  pesticide  purchased 
from  another  producer.  See  7  U.S.C. 
136a(c)(2)(D);  40  CFR  152.85  (Formulators* 
exemption).'  The  premise  behind  the 
formulators'  exemption  is  that  the  purchase 
price  of  the  registered  material  compensates 
the  original  registrant  for  the  cost  of  data, 
generation.  See  id. 

In  the  case  of  certifying  eligibility  for  the 
formulators'  exemption,  good  Cuth  on  the 
|>art  of  applicants  is  critical.  When  an 
applicant  certifies  that  it  will  formulate  its 
product  using  a  registered  pesticide  as  the 
active  ingredient,  it  is  excused  from  the 
requirement  of  submitting  data  (lertaining  to 
the  safety  of  that  ingredient.  See  id.  Instead, 
the  Agency  bases  its  risk  analysis  of  that 
ingredient  on  the  data  received  from  the 
registrant  of  the  original  product.  If  the 
applicant  does  not  tlien  use  the  registered 
product  cited,  the  risk  assessment  performed 
by  the  Ageacy,  and  any  safety  finding 
premised  upon  it,  are  uiueliable— they  may 
not  reflect  the  nature  or  contents  of  the  new 
product.  Thus  the  Agency's  ability  to  carry 
out  its  mandate  of  protecting  human  health 
and  the  environment  is  undermined. 

RagulaUHy  Histoiy 

Termilind  cited  Amvac  Chemical  Corp.  of 
Los  Angeles  California  as  the  source  of  the 
technical  NAA  active  ingredient  in 


•  7  U.S.C  136a(cH2ND)  raad*  as  follows: 

Exemption— oo  applicant  for  registration  who 
proposas  to  purchase  a  registered  pesticide  from 
aiuKher  producer  in  order  to  formulate  such 
purchased  pesticide  into  the  pesticide  tliat  is 
subject  of  the  application  shall  be  required  to  - 

(i)  submit  or  cite  data  pertaining  to  such 
purchased  product;  or 

(ii)  offer  to  pay  reasonable  compensation 
otherwise  required  by  paragraph  (IMD)  of  this 
subsection  for  the  use  of  any  such  data. 

40  CFR  152.85  reads  as  follows: 

(a)  (HFRA  section  3(c)(2XD)  excuses  an  applicant 
from  the  requirement  to  submit  or  cite  data 
pertaining  to  the  safety  of  any  ingredient  (or 
mixture  of  ingredients)  contained  in  his  product 
that  is  derived  solely  hom  one  or  more  EIPA- 
registered  products  which  the  appUcant  purchases 
from  another  producer. 

(b)  If  the  product  contains  one  or  mora 
ingredients  eligible  for  the  formulators'  exemption, 
the  applicant  need  not  comply  with  the 
requirements  of  $§  152.90  through  152.96  with 
respect  to  any  data  requirements  pertaining  to  the 
saf^y  of  any  such  ingredient,  provided  that  he 
submits  to  the  Agency  a  certification  statement 
containing  the  following  information  .  . . 

(1)  Identification  of  the  applicant,  and  of  the 
product  by  EPA  registration  number  or  file  symbol; 

(2)  Identification  of  each  ingredient  in  the 
pesticide  that  is  eligible  for  the  formulators' 
exemption,  and  the  EPA  registration  number  of  the 
product  that  is  the  sootce  of  that  ingredient: 

(3)  A  statement  that  the  listed  ingredients  meet 
the  requirements  for  the  formulators'  exemption; 

(4)  A  statement  that  the  applicant  has  submitted 
(either  previously  or  with  the  current  application) 
a  complete,  accurate  and  current  Statement  of 
Formula:  and 

(5)  The  name,  tide  and  signature  of  the  applicant 
or  his  authorized  lopresentative  and  the  data  of 
signature. 

(c)  An  applicant  for  amended  registration  is  not 
required  to  submit  a  new  formulators'  exemption 
statement,  if  the  current  statement  in  Agency  files 
is  complete  and  accurate. 
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applications  Cor  two  end  use  NAA 
registrations  submitted  to  EPA  in  September 
1995.  Termilind  also  certified  to  EPA  that  it 
was  eligible  for  the  formulators'  exemption. 
On  the  basis  of  that  information.  EPA  granted 
the  two  registrations  in  March  of  1996. 

In  July  1996,  EPA  Region  X  issued  a  Stop 
Sale,  Use,  or  Removal  Order  (SSURO) 
prohibiting  the  sale  or  distribution  of 
Termilind's  two  end  use  NAA  products. 
Records  obtained  by  EPA  from  an  Oregon 
Department  of  Agriculture  investigation 
revealed  tiiat  technical  NAA  product  had 
been  shipped  bom  Seoul,  South  Korea  by 
Inchema  Company,  to  Oregon  California 
Chemicals  Inc.  (Or-Cal),  a  contractor  for 
Termilind.  EPA  issued  the  SSURO  on  the 
groiuids  that  the  Agency  believed  that  "the 
supplier  of  (NAA)  for  the  [end  use  products) 
is  different  than  what  was  listed  in 
(Termilind's)  confidential  statement  of 
fbimula  (CSF)  tor  these  products"  in 
violation  of  FIFRA  section  12(a)(1)(C) 
(unlawful  to  distribute  or  sell  pesticide 
composition  of  which  differs  at  time  of 
distribution  from  composition  described  in 
CSF).  7  U.S.C  136i(a)(l)(C).  The  order 
remained  in  effect  imtil  September  23rd, 
when  Termilind  amended  tlie  CSFs  of  the 
two  producU  to  reflect  the  use  of  its  own 
technical  NAA,  which  was  registered  by  EPA 
that  same  month.  This  matter  was  followed 
up  with  a  Warning  Letter,  mailed  to 
Termilind  on  December  16, 1996,  in  which 
Region  X  confirmed  the  Agency's  conclusion 
Uiat  a  violation  of  FIFRA  section  12(a)(1)(C) 
had  occuired.  Id. 

On'Augtist  2, 1996,  Amvac  submitted  its 
first  petition  for  revocation,  which  concerned 
the  two  Termilind  end  use  registrations.  In 
the  petition,  Amvac  claimed  that  the 
registrations  were  issued  based  on  "Eslse 
certifications  to  EPA. . .  that  Termilind's  two 
products  would  be  formulated  from  Amvac's 
EPA-registered  technical  naphthalene  acetic 
add  (NAA)  and  thiu  qualify  for  the 
formulators'  exemption."  Amvac  stated  that 
it  was  the  only  source  of  registered  technical 
NAA,  and  that  although  Teimilind  cited 
Amvac  as  its  source  of  teclmical  NAA  in  the 
registration  materials  submitted  for  two  end 
use  products,  neither  Amvac  nor  any  of  its 
distributors  had  sold  any  technical  NAA  to 
Termilind.  Amvac  claimed,  as  well,  that 
neither  it  nor  iu  distributors  bad  discussed 
sales  of  technical  NAA  witii  Termilind. 

In  early  October,  shottiy  after  the  SSURO 
was  lifted,  Amvac  submitted  a  second 
petition  for  revocation,  this  one  concerning 
the  registration  of  Termilind's  technical  NAA 
product  In  that  petition  Amvac  asserted  that 
"Termilind  willfully  misappropriated 
confidential  biuiness  information  (CBI)  to 
obtain  the  Technical  R^istration,"  and 
requested  that  the  registration  be  revoked  on 
that  basis. 

Amvac  asserts  that  in  1994  it  entered  into 
an  arrangement  with  Shin  Young  C-Tech  Co.. 
Ltd.  (C-Tech),  a  South  Korean  company,  and 
its  U.S.  agent,  Inchema,  Inc.,  whereby  C- 
Tech/Inchema  would  manufecture  technical 
NAA  for  Amvac.  In  its  second  petition, 
Amvac  sUted  that  it  suppUed  CBI  to  C-Tech/ 
Inchema  for  the  purposes  of  carrying  out  this 
business  arrangement  The  CBI  was  allegedly 
the  subject  of  a  confidentialify  agreement. 


pursuant  to  which  C-Tech/Inchema  was 
forbidden  to  disclose  it  to  third  parties  for 
any  ptirpose.  It  is  this  CBI  which  Amvac 
claims  Termilind  "misappropriated"  and 
submitted  to  EPA  in  support  of  a  technical 
NAA  registration. 

Amvac  fiuled  to  ser.-a  copies  of  either 
petition  on  Termilind,  arguing  in  each  that 
the  willful  nature  of  Termilind's  condtict 
warranted  summary  revocation,  without 
prior  notice  or  an  opportimify  to  be  heard. 
Amvac  cited  section  558  of  the 
Administrative  Procedures  Act  (APA)  as 
authorify  for  this  proposition.  ^ 

EPA  forwarded  copies  of  the  two  petitions 
to  Robert  Fisher,  Termilind's  regulatory 
agent  A  copy  of  Uie  first  petition  was  mailed 
to  Mr.  Fisher  on  September  5, 1996;  a  copy 
of  the  second  was  sent  on  November  25. 
Termilind  did  not  respond  to  either  petition. 
On  December  6,  EPA  formally  invited 
Termilind  to  respond  to  the  ^legations 
conteSned  in  the  two  petitions  and  set  a 
deadline  of  December  20  for  receipt  of  a 
response. 

Alter  receiving  and  reviewing  Termilind's 
response,  EPA  determined  that  further 
development  of  both  legal  and  fectual  issues 
was  warranted  prior  to  issuing  a  decision. 
EPA  sent  an  identical  set  of  questions  to  each 
party  and,  again,  invited  them  to  respond. 
Via  the  same  letter  EPA  established  a  series 
of  procedures  to  govern  conunimications 
between  Agency  personnel  and 
representatives  of  Amvac  or  Termilind 
concerning  the  merits  of  the  ongoing  dispute. 

In  addition  to  petitioning  EPA  to  revoke 
Termilind's  registrations,  Amvac  has  also 
initiated  legal  proceedings  against  Tetmilind 
in  the  United  States  District  Court  for  the 
District  of  Oregon,  seeking,  among  other 
things,  a  preliminary  injunction  to  enjoin 
Termilind  from  maintaining  any  registrations 
for  products  containing  NAA,  and  to  prohibit 
Termilind  bom  selling,  marketing  or 
distributing  any  product  containing  NAA.  By 
order  dated  January  17, 1997.  Amvac's 
motion  was  denied.  The  issue  of  whether 
Termilind  misappropriated  CBI  owned  by 
Amvac  and  submitted  such  in  support  of  its 
technical  NAA  registration  is  still  before  the 
District  Court 

Based  on  the  materials  submitted  by  both 
parties  in  response  to  the  questions  posed  by 
the  Agency,  EPA  makes  the  following 

finriingg  of  feet; 

Findings  of  Fact 

(1)  Respondent  Termilind  Ltd.  is  a  person 
and  a  registrant  as  defined  by  FIFRA.  (7 
U.S.C.  136(s).  (y)) 

(2)  Petitioner  Amvac  Chemical  Corp.  is  a 
penon  and  a  registrant  as  defined  by  FIFRA. 
(7  U.S.C  138(s),  (y)) 


2  Section  S58(c)  of  the  APA  reads  in  pertinent 
part: 

Except  in  cases  of  willfulness  or  those  in  which 
public  health,  interest  or  safety  requires  otherwise, 
the  withdrawal,  suspension,  revocation,  or 
annulment  of  a  license  is  lawfiil  only  if.  before  the 
institution  of  agency  proceedings  therefor,  the 
licensee  ha*  been  giveo- 

(1)  notice  by  the  agency  in  writing  of  the  fact*  or 
conduct  which  may  warrant  the  action:  and 

(2)  opportunity  to  demonstrate  or  achieve 
compliance  with  all  lawful  requiremente. 


(3)  Jerry  Pitzsimmons  is  the  president  of 
Termilind,  Ltd.  (Affidavit  of  Jury 
Fitzsimmons,  November  6, 1996.  at  1) 

(4)  J.  R  Fisher  is  the  principal  of  Fisher 
and  Associates,  a  regulatory  agent  providing 
senricos  to  companies  seeking  registration  of 
products  witii  EPA.  (Affidavit  of  J.  R.  Fisher. 
November  6, 1996,  at  1) 

(5)  J.  R.  Fisher  has  been  a  regulatory  agent 
providing  services  to  companies  seeking 
registration  of  products  with  the  EPA  since 
1981.  (Affidavit  of  J.  R.  Fisher.  December  31. 
1996,  at  2) 

(6)  J.  R.  Fisher  prepared  and  submitted  the 
application  materials  for  Termiliiul's  end  uae 
registrations.  (Affidavit  of  J.  R.  Fisher. 
December  31, 1996,  at  4) 

(7)  Shin  Young  C-Tech  Co.,  Ltd.  (C-Tech) 
is  a  South  Korean  company.  (Affidavit  of  Eric 
Wintemute  at  4) 

(8)  Inchema,  Inc.  is  the  United  States  Agent 
for  C-Tech  (Affidavit  of  Eric  Wintemute  at  5) 

(9)  In  or  about  July  1995, ).  R.  Fisher  and 
Jerry  Fitzsimmons  met  with  Hans  Wessel  and 
Steve  Shim  of  Inchema  regarding  the 
purchase  of  technical  NAA.  (Affidavit  of  J.  R. 
Fisher,  December  31, 1996,  at  2) 

(10)  Inchema  had  manufactiued  technical 
NAA  for  Amvac  (Affidavit  of  Eric 
Wintemute  at  5) 

(11)  Amvac  rejected  the  last  batch  of  NAA 
prtxluced  by  Inchema/C  Tech.  (Affidavit  of  J. 
R.  Fisher,  November  6. 1996,  at  2) 

(12)  Termilind  was  aware  that  the 
technical  NAA  it  purchased  from  Inchema/C- 
Tech  had  been  rejected  by  Amvac.  (Affidavit 
of  J.  R.  Fisher,  November  6, 1996,  at  2) 

(13)  Termilind  cited  Amvac  Chemiod 
Corp.  of  Loa  Angeles  California  as  the  source 
of  the  technical  NAA  active  ingredient  in  iu 
applications  for  two  end  use  NAA 
registrations,  submitted  to  EPA  in  September 

1995.  (Affidavit  of  J.  R.  Fisher,  November  6, 

1996,  at  2;  Warning  Letter  issued  to 
Tennilind  Ltd.  by  EPA  Region  10.  December 
16,  1996)  These  registrations  were  granted  in 
March  of  1996.  (Alphaspra  800.  EPA 
Registration  No.  67223-1  granted  March  15. 
1996;  Alphaspra  200,  EPA  Registration  No. 
67223-2  granted  March  26. 1996) 

(14)  Termilind  certified  that  it  was  eligible 
for  the  formulators'  exemption,  7  U.S.C 
136a(c)(2){D);  40  CFR  152.85.  (Formulatore' 
exemption  statement  submitteid  by 
Termilind) 

(15)  Termilind  cited  Amvac's  product 
labels  and  material  safety  data  sheet  in 
applications  for  end  use  NAA  registrations 
submitted  to  EPA  in  September  1995. 
(Affidavit  of  J.  R.  Fisher.  December  31, 1996. 
at  3) 

(16)  Termilind  had  Inchema/C-Tech 
formulate  tmregistered  technical  NAA  into 
end  use  product  for  import  into  the  United 
States.  These  products  bore  Termilind's  EPA 
registration  number  for  the  end  use  NAA 
product  Alphaspra  800.  (Affidavit  of  J.  R. 
Fisher,  November  6, 1996.  at  2;  affidavit  of 

J.  R.  Fisher,  Decwnber  31, 1996,  at  4) 

(17)  Termilind  did  not  obtain  samples  of, 
or  perform  any  tests  upon,  the  technical  NAA 
product  used  to  formiilate  the  Alphaspra  800. 
(Affidavit  of  J.  R.  Fisher,  December  31, 1996, 
at  3). 

(18)  Under  19  CFR  12.112,  "an  importer 
desiring  to  import  pesticide  or  devices  into     , 
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the  United  States  shall  submit  to  the 
Administrator  a  Notice  of  Arrival  of 
Pesticides  and  Devices  . . .  prior  to  the  arrival 
of  the  shipment  in  the  United  States." 
(emphasis  added).  Termilind  did  not  submit 
the  required  Notice  of  Arrival  of  Pesticides 
and  Devices  until  3  months  af^er  the 
shipment  of  NAA  product  had  arrived  in  the 
United  States  from  Korea.  The  Notice  was 
filed  only  after  EPA  Region  X  discovered 
NAA  product  shipped  from  Korea  in  the 
possession  of  Or-Cal,  a  Termilind  licensee. 
(Notice  of  Arrival  submitted  July  13. 1996) 

(19)  Termilind  sold  pesticide  products 
formulated  with  unregistered  Inchema/C- 
Tech  NAA  in  the  United  States.  (Stop  Sale. 
Use.  Or  Removal  Order  issued  to  Termilind 
Ud.  by  EPA  Region  10.  July  3. 1996:  Warning 
Letter  issued  to  Termilind  Ltd.  By  EPA 
Region  10.  December  16, 1996) 

(20)  Termilind  never  purchased  or 
attempted  to  purchase  Amvac's  registered 
technical  NAA  from  Amvac  or  any  of  its 
distributors.  (Petition  for  revocation 
submitted  to  EPA  by  Amvac  October  9. 1996 
at  4) 

Decisioo 


In  its  second  petition,  dated  October  9. 
1996,  Amvac  claims  that  Termilind's 
technical  registration  was  obtained  through 
the  submission  of  data  "stolen"  or 
"misappropriated"  from  Amvac.  On  that 
basis.  Amvac  asserts  that  the  Agency  must 
revoke  the  technical  registration.  We  deny 
this  petition  on  jurisdictional  grounds. 

EPA  does  not  have  the  powers  of  a  court 
of  general  jurisdiction.  Beyond  the  limited 
realm  of  data  compensation,  see  7  U.S.C. 
136a(c)(l)(F):  40  CFR  152.99.  the  Agency  has 
neither  the  expertise  nor  the  authority  to 
adjudicate  conflicts  regarding  ownership  of 
intellectual  property.  As  noted  above,  this 
very  matter  »  currently  before  the  Federal 
District  Court  for  the  District  of  Oregon.  A 
court  of  general  jurisdiction  is  a  more 
appropriate  forum  for  the  resolution  of 
disputes  of  this  nature.  Accordingly,  Amvac's 
second  petition,  seeldng  revocation  of 
Termilind's  technical  registration,  is  denied. 

n. 

Amvac  also  seeks  immediate  revocation  of 
Termilind's  two  end  use  registrations. 
ciaLming  that  they  were  obtained  through 
willful  misrepresentation  of  the  source  of  the 
technical  NAA  used  as  the  active  ingredient 
in  the  products.  But  for  the 
misrepresentation.  Amvac  contends,  the 
registrations  would  not  have  been  granted: 
thus  they  are  void  ab  initio.  Amvac  also 
asserts  that  in  light  of  Termilind's  willful 
behavior,  the  Agency  has  inherent  power  to 
revoke  these  registrations  without  resort  to 
section  6  of  FIFRA.  We  agree. 

As  an  initial  matter,  we  must  first  address 
whether  Termilind's  conducf  was  willful. 
Willful  misconduct  had  been  defined  as  "an 
intentional  misdeed  or  such  gross  neglect  of 
a  known  duty  as  to  be  the  equivalent 
thereof."  Hutto  Stockyard,  Inc.  v.  USDA,  903 
F.2d  299,  304  (4th  Cir.  1990  (quoting  Capitol 
Packing  Co.  v.  United  States.  350  F.2d  67.  78- 
79  (10th  Cir.  1965)):  see  also  Capital  Produce 


Co.  V.  United  States.  930  F.2d  1077. 1079  (4th 
Cir.  1991).  Termilind  has  not  claimed  that 
the  material  it  purchased  bore  an  Amvac  EPA 
approved  label  identifying  it  as  a  registered 
product.  Termilind  did  not  purchase  the 
material  from  Amvac  or  an  Amvac 
distributor.  Moreover,  Termilind  conceded 
that  It  was  aware  that  the  material  had  been 
rejected  by  Amvac.  Nevertheless.  Termilind 
identified  Amvac's  registered  technical  NAA 
as  its  source  of  active  ingredient. 
Furthermore.  Termilind  certified  that  it  was 
eligible  for  the  formulators'  exemption.  This 
behavior  constitutes  willful 
misrepresentation. 

Termilind  cannot  plausibly  claim  that  its 
conduct  was  innocent.  lu  regulatory  agent.  J. 
R.  Fisher,  had  15  years  experience  in 
providing  services  to  clients  seeking 
registration  of  products  with  the  EPA;  he 
cannot  credibly  argue  ignorance  of  the  law  in 
Termilind's  defense.  Moreover,  conunon 
sense  dictates  that  material  purchased  from 
a  party  other  than  the  registrant  or  its 
distributors,  that  is  known  to  have  been 
rejected  by  the  registrant,  is  not  that 
registrant's  registered  material.  Termilind 
does  not  claim  that  the  material  it  purchased 
bora  Amvac's  label  or  EPA  registration 
number.  Under  no  view  of  the  fiacts  was  it 
reasonable  for  Termilind  to  represent  the 
product  purchased  from  Inchema/C-Tech  as 
Amvac  registered  material.  Nevertheless. 
Termilind  cited  Amvac's  product  labels  and 
material  safety  data  sheet  in  its  applications 
for  end  use  registrations.  This  conduct  was 
consistent  with  an  intent  to  deceive  the 
Agency  about  the  origin  of  ite  technical 
material,  as  was  Termihnd's  failure  to  submit 
a  timely  Notice  of  Arrival  of  Pesticides  and 
Devices  when  the  NAA  material  arrived  frt)m 
Korea.  If  the  Notice  had  been  filed  in  a  Umely 
fashion  it  might  have  drawn  attention  to  the 
fact  that  Termilind.  though  citing  Amvac 
Chemical  Corp.  of  Los  Angeles.  California  as 
its  source  of  registered  technical  material. 
was  receiving  shipments  of  NAA  product 
from  Korea.  We  conclude  that  Termilind's 
misrepresentation  was  willful.' 

We  next  address  the  Agency's  authority  to 
revoke  a  registration  summarily,  without 
resort  to  section  6  of  FIFRA,  where  the 
registration  was  procured  through  willful 
misrepresentation.*  As  a  general  rule,  it  is 
well  accepted  that  "every  tribunal,  judicial  or 
administrative,  has  some  power  to  correct  its 
own  errors  or  otherwise  appropriately  to 
modify  its  judgement,  decree  or  error." 
Alberta  Gas  Chemicals.  Ltd.  v.  Celanese 
Coq>..  650  F.2d  9. 13  (2d  Cir.  1981)  (quoting 
K.  Davis.  Administrative  Law  Treatise 


JAs  the  above  definition  notes,  "wilful"  behavior 
encompasses  conduct  that  is  grossly  negligent  as 
well  as  conduct  that  is  intentional.  Thus,  even  if 
Termilind  did  not  act  with  intent  to  deceive  the 
Agency,  but  was  merely  grossly  neglectful  of  its 
statulOTy  duties,  the  outcome  would  be  the  same. 

^Petitioner  claims  pursuant  to  section  S58(c)  of 
the  Administrative  Procedure  Act  that  in  light  of 
Termilind's  willful  misrepresentation,  the  Agency 
can  revoke  the  registrations  summarily  without 
providing  notice  or  opportunity  for  comment.  As 
this  decision  documents,  the  Agency  has  given 
Termilind  an  opportunity  to  respond  to  Petitioner's 
allegations  and  to  submit  supplemental  briefing. 
Thus,  the  Agency  has  given  Termilind  more  piocaaa 
than  section  55a(c)  requirsa. 


section  18.09  at  606  (1958);  Booknwm  v. 
United  States.  453  F.2d  1263. 1265  (Q.  CI. 
1972)  (same);  see  also  TrujUlo  v.  General 
Electric  Co..  621  F.2d  1084. 1086  (10th  Cir 
1980)  (Administrative  agencies  have  inherent 
authority  to  reconsider  their  decisions  since 
power  to  decide  carries  with  it  power  to 
reconsider)  (quoting  Albertson  v.  Federal 
Communications  Comm'n.,  182  F.2d  397. 
399  (D.C  Cir.  1950)).  Moreover,  the  Supreme 
Cotirt  and  other  courts  have  recognized  that 
administrative  agencies  have  implied 
authority  to  reconsider  and  correct  error*, 
even  where  the  applicable  statue  and 
regulations  do  not  explicitly  grant  such 
powers.^Gun  South  Inc.  v.  Brady,  877  F,2d 
858,  862  (11th  Cir.  1989)  (listing  cases). 
Courts  have  relied  on  this  implied  power  in 
holding  that  agencies  have  the  authority  to 
revoke  licenses  improperly  granted.  See.  e.g. 
Kudla  V.  Mode.  537  F.Supp  87,  89-90  (E.D. 
Mich.  1982)  (improperly  granted  license 
revoked  where  licensee  had  failed  to  paaa 
qualifying  examination:  procedural 
protections  afforded  by  statute  do  not  attach 
imless  requiremenU  for  obuining  license 
have  been  met). 

More  specifically,  courts  have  recognized 
that  agencies  have  the  inherent  authority  to 
correct  errors  and  reverse  judgements 
induced  by  fraud  or  misrepresentation. 
Alberta  Gas.  650  F.2d  at  13  ("It  is  a  well 
established  principle  that  an  administrative 
agency  may  reconsider  its  own  decisions'. . 
. .  It  is  hard  to  imagine  a  clearer  case  for 
exercising  this  inherent  power  than  when  a 
fraud  has  been  perpetrated  on  the  tribunal  in 
its  initial  proceeding")  (citations  omitted); 
see  also  Hand  v.  Matchett,  957  F.2d  791,  794 
(lOth  Cir.  1992)  (self  evident  that  university 
has  inherent  authority  to  revoke  improperly 
awarded  degree  where  fraud  shown); 
Colonial  Penn  Insurance  Co.  v.  Coil,  887  F.2d 
1236. 1240  (revoking  insurance  settlement 
procured  through  fraud):  In  Re  Berman.  97 
S.E.  2d  232,  235  (N.C.  1957)  (board  has 
inherent  power,  independent  of  statutory 
authority,  to  revoke  license  improperly 
issued  due  to  fraud  or  misrepresentation); 
Schireson  v.  Shafer.  47  A.2d  665,  667  (Pa 
1946)  (where  license  was  prtKured  by  fraud 
licensing  authority  may  revoke  it  regardless 
of  fact  that  fraud  is  not  specified  as  ground 
for  revocation  in  statute):  cf  Hazel-Atlas 
Glass  Co.  V.  Hartford-Empire  Co..  322  U.S. 
238, 246  (1943)  (reversing  judgment  in  patent 
infringement  suit  where  both  Patent  Office 
and  Court  of  Appeals  were  influenced  by 
fraudulent  misrepresentations  --"Public 
welfare  demands  that  the  agencies  of  public 
justice  be  not  so  impotent  that  they  must 
always  be  mute  and  helpless  victims  of 
deception  and  fraud.")  (overruled  on  other 
grounds).  In  the  instant  case,  this  rule 
supports  the  proposition  that  EPA  haa 
inherent  authority  to  revoke  Termilind's  end 
use  registrations.  Indeed,  courts  have 
recognized  that  administrative  agencies,  as 
guardians  of  the  public  interest,  have  a  duty 
to  make  corrections  where  they  have  relied 
on  erroneous  information.  Green  County 
Planning  Bd.  v.  Fed.  Power  Comm'n.  559 
F.2d  1227, 1233  (2d  Cir.  1976;  Hudson  River 
Fishermen's  Ass'n  v  Federal  Power  Coaun'n, 
498  F.2d  827.  833  (1974);  Borfem  S^. 
Empreedimentos  Indutriais  v.  US,  718  F. 
Supp  41.  47  (OT  1989). 
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Termilind  claims  that  revocation  is  the 
equivalent  of  cancellation  and  can  only  be 
accomplished  through  section  6  of  FIFRA.  In 
essence.  Termilind  asserts  that  a  registrant 
that  has  submitted  false  or  misleading 
application  materials,  and  thereby  induced 
the  Agency  to  grant  a  registration 
erroneously,  has  the  same  interest  in  the 
wrongly  obtained  registration,  and  is  entitled 
to  the  same  procedtiral  protections,  as  a 
registrant  that  acted  in  good  faith  to  meet  the 
requirements  for  registration.  We  find  it 
impiausible  that  Congress  intended 
applicants  who  obtained  registratioiu 
through  fraud  to  receive  the  procedural 
protections  of  section  6. 

Likewise,  we  find  Termilind's  argument 
that  the  Agency  does  not  have  the  authority 
to  revoke  registrations  obtained  through 
fraud  or  misrepresentation,  because  FIFRA 
does  not  specifically  describe  such  a 
procedure,  equally  impersuasive.  As  the  legal 
analysis  above  establishes.  Agencies  have 
inherent  authority  to  redress  fraud  or 
misrepresentation.  See  also  Chevron  U.SJi.  v. 
Natural  Resources  Defense  Council,  467  U.S. 
837.  843.  844  (1984)  ( "Sometimes  the 
legislative  delegation  to  an  agency  on  a 
particular  question  is  implicit  rather  than 
explicit.  In  such  a  case,  a  court  may  not 
substitute  its^wn  construction  of  a  statutory 
provision  for  a  reasonable  interpretation 
made  by  the  administrator  of  an  agency."). 
Moreover,  this  conclusion  is  consistent  with 
the  Agency's  statutory  duty  imder  FIFRA  to 
protect  man  and  the  enviroiunent  friom  the 
unreasonable  adverse  effects  of  pesticide  use. 
As  noted  above.  Congress  established  a 
scheme  in  FIFRA  that  requires  registranU  to 
supply  the  data  necessary  to  establish  and 
maintain  FIFRA  registrations.  The  Agency, 
therefore,  must  be  able  to  rely  on  applicanta 
to  act  with  goodwill  and  integrity  in 
submitting  the  required  data.  In  order  to 
protect  the  integrity  of  the  FIFRA  process  and 
the  safety  of  pesticide  users  and  the  public, 
the  Agency  must  have  a  swift  and  sure 
method  of  responding  when  the  submission 
of  fraudulent  or  misleading  application 
materials  is  discovered.  If  tmscrupulous 
applicants  receive  the  same  procedural 
protections  as  honest  ones,  there  is  little 
incentive  to  be  honest  Instead,  the  dishonest 
applicanta  who  obtain  speedy  registration 
through  fraud  or  misrepresentation  are 
re%varded  for  their  deception.  Such  an 
interpretation  of  FIFRA  is  contrary  to  the 
EPA's  mandate  to  protect  public  health  and 
the  environment. 

We  wish  to  emphasize  that  the  quality  of 
the  evidence  available  to  the  Agency  in  this 
case  was  critical  to  the  outcome.  Sworn 
statementa  of  the  parties  were  included  in  the 
record,  and  based  on  these,  the  Agency  was 
able  to  make  the  facttial  findings  necessary  to 
imderpin  a  revocation  action  with 
confidence.  The  Agency  is  very  unlikely  to 
take  similar  actions  in  hiture  cases  imless 
allegations  of  misrepresentation  are 
supported  by  reliable  and  persuasive 
evidience. 

m. 

As  noted  above.  Amvac's  petition  to  revoke 
Termilind's  technical  registration  is  denied 
on  the  basis  that,  beyond  ita  role  in  reaolving 


data  compensation  disputes,  the  Agency  has 
neither  the  expertise  nor  the  jurisdictional 
competence  to  adjudicate  complicated  issues 
regarding  ownership  of  intellectual  prop>erty 
righta.  Nevertheless,  the  Agency  does  intend 
to  go  forward  vrith  a  Notice  of  Intent  to 
Cancel  Termilind's  technical  registration,  but 
on  alternative  grounds. 

Although  there  is  no  explicit  fitness 
criterion  among  the  requirementa  for 
obtaining  or  holding  a  registration  under 
FIFRA,  as  a  general  matter,  determining  the 
"fitness"  of  an  applicant  to  hold  a  license  or 
registration  is  recognized  as  a  legitimate  end 
of  licensing  schemes.  See  Payne  v.  Fontenot, 
925  F.  Supp.  414.  423  (M.  D.  La.  1995) 
(licensing  body  may  require  certain  standards 
of  applicant:  qualifications  to  hold  license 
must  have  rational  coimection  to  applicant's 
fitness).  Furthermore,  prior  to  granting  a 
registration,  the  Agency  is  required  to 
determine^at  a  pesticide  will  not  "generally 
cause  unreasonable  adverse  effects  on  the 
environment"  when  used  in  accordance  with 
widespread  and  commonly  recognized 
pracUce.  7  U.S.C.  136a(c)(5).  As  a  practical 
matter,  in  making  such  a  detecmination  the 
Agency  must  rely  on  data  and  certified 
statementa  submitted  by  the  registrant  The 
Agency's  ability  to  make  an  accurate  finding 
is  therefore  directly  related  to  the  reliability 
of  the  material  submitted.  If  the  Agency 
knows  that  a  registrant  has  a  history  of 
willful  misrepresentation,  the  reliability  of 
the  materials  submitted  by  that  applicant  is 
subject  to  question.  The  Agency's  ability  to 
make  an  accurate  finding  that  the  statutory 
standard  for  registration  has  been  met  is 
imdermined  imder  such  cirtnmistanc»8.  A 
"fitness"  or  "reliability"  criterion  can 
therefore  prop»ly  be  implied  as  a  component 
of  the  "unreasonable  adverse  effecta" 
standard.  Ct  Cooley  v.  Fed.  Energy 
Regulatory  Comm'n.  843  F.2d  1464. 1471 
(D.C.  Cir.  1988)  ("Nothing  in  (Federal  Power 
Act]  explicitly  requires  a  finding  of  fitness." 
Commission  is  charged  with  considering  all 
relevant  public  interest  factors;  fitness  of 
licensee-applicant  is  public  interest  factor); 
see  also  Delaware  River  Development  Corp., 
10  F.P.C.  540,  550  (1951)  (  "ethical  and  moral 
fitness"  considered  in  public  interest 
determination  to  grant  permit):  see  generally 
Chevron  U.S.A.  v.  Natural  Resources  Defense 
Council.  467  U.S.  837.  843.  844  (1984) 
("Sometimes  the  legislative  delegation  to  an 
agency  on  a  particular  question  is  implicit 
rather  than  explicit  In  such  a  case,  a  court 
may  not  substitute  ita  own  construction  of  a 
statutory  provision  for  a  reasonable 
interpretation  made  by  the  administrator  of 
an  agency."). 

Denial  of  a  license  on  fitness  grounds  is  not 
uncommon.  See.  e.g.  RKO  General.  Inc..  v. 
Fed.  Communication  Comm'n.  670  F.2d  215. 
232  (D.C  Cir.  1981)  (F.CC.  did  not  abuse  ita 
discretion  in  denying  license  renewal  for  lack 
of  candor;  "(TJhe  Commission  must  rely 
heavily  on  the  completeness  and  accuracy  of 
the  submissions  ;nade  to  it.  and  ita 
applicanta,  in  turn  have  an  affirmative  duty 
to  inform  the  Commission  of  the  facto  it 
needs  in.  order  to  fulfill  ita  statutory 
mandate.");  see  also  ALRA  Laboratories.  Inc., 
V.  Drug  Enforcement  Agency,  54  F.3d  450. 
452  (7th.  Cir  1995)  (DEA  did  not  abuse  ita 


discretion  when  it  denied  application  for 
new  license  to  manufacturer  and  distributor 
of  controlled  substances  where  manufacturer 
had  not  complied  with  recordkeeping 
requirementa.  had  shipped  cdBtaminated 
producta,  had  his  inventory  seized  and  was 
closed  for  6  months,  and  was  under 
indictment):  Dep't  Transp.  Fed.  Hi^way 
Admin,  v.  Interstate  Commerce  Comm'n,  733 
F.2d  105, 113  (DC.  Cir.  1984)  (LC.C.'s  order 
granting  certificate  vacated  where  evidence 
inadequate  to  establish  applicant's  fitness). 
The  licensing  body  is  in  the  best  position  to 
make  determinations  regarding  applicant 
fitness,  and  iu  decisions  are  entitled  to 
deference.  Ramanchar  v.  Sobol,  838  F.  Supp. 
100. 108  (S.D.N. Y.  1993)  (licensing  authority 
entitled  to  deference  in  assessing  risks  posed 
by  licensee).  Furthermore,  when  making 
licensing  decisioiu  "an  Agency  rationally 
may  conclude  that  past  performance  is  the 
best  predictor  of  future  performance."  ALRA, 
54  F.3d  at  452;  Uatsun  Gyogyo  Co.,  2  O.R.W. 
349  (NOAA  1980)  (past  violations  should  be 
significant  factor  in  determining  whether  to 
issue  new  permit);  see  also  Dep't  Transp. 
Fed.  Highway  Admin..  733  F.2d  at  112 
(statementa  of  good  intentions  in  future  of 
limited  value  in  assessing  what  applicant's 
future  conduct  will  be). 

FIFRA  itself  does  oot  limit  the  criteria  that 
the  Agency  may  consider  in  malring  a  safety 
calculus.  Instead,  as  described  above,  the 
statute  dictates  that  the  Agency  must 
affirmatively  find  that  a  product  will  not 
cause  unreasonable  adverse  effecta  before  a 
registration  may  be  granted.  Common  sense  . 
dictates  that  the  Agency  must  be  permitted 
to  consider  all  relevant  criteria  when 
performing  ita  analysis.  As  the  discussion 
above  illustrates,  the  integrity  or  reliability  of 
a  registrant  is  highly  germane  to  the  Agency's 
ability  to  make  an  accurate  finding;  if  the 
Agency  has  reason  to  suspect  that  materials 
submitted  by  a  registrant  are  untrustworthy, 
an  affirmative  safety  finding  caimot  be  made. 

In  this  case  the  Agency  has  determined 
that  Termilind  has  submitted  misleading 
materials  in  support  of  its  applications  for 
registration.  The  Agency  is  therefore  unable 
to  rely  on  the  veracity  of  unsubstantiated 
materials  submitted  by  Termilind.  Under 
these  circumstances  the  Agency  cannot 
affirmatively  find  that  Termilind's  technical 
product  will  not  generally  cause 
unreasonable  adverse  effecta  on  the 
enviromnent  Accordingly,  it  is  the  Agency's 
intention  to  imdertake  a  section  6 
cancellation  of  Termilind's  technical  NAA 
product  in  separate  proceedings. 

Order 

For  the  reasons  discussed  above,  EPA 
hereby  revokes  Termilind's  registrations  for 
Alphaspra  200  (EPA  Registration  No.  67233- 
2)  and  Alphaspra  800  (EPA  Registration  No. 
67223-1).  Existing  stocks  of  these  prtxlucta 
must  be  used  in  a  manner  consistent  with 
label  directions. 
Dated:  August  6. 1997 
/s/  Lyim  R.  Goldman 
Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances 

n.  Existing  Stocks  Determination 

On  August  6, 1997.  in  response  to  a 
petition  filed  by  Amvac  Chemical 
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Corporation  ("Amvac").  EPA  revoked 
the  registrations  issued  to  Termilind 
Limited  ("Termilind")  for  Alphaspra 
200  (EPA  Ragistration  No.  67223-2)  and 
Alphaspra  800  (EPA  Registration  No. 
67223-1)  after  determining  that 
Termilind  had  intentionally  or  willfully 
misidentified  in  its  application 
materials  the  source  material  from 
which  it  intended  to  formulate  the  two 
products.  In  the  Order  attached  to  the 
Revocation  Determination,  the  Agency 
allowed  use  of  existing  stocks  of  the 
revoked  registrations,  provided  that 
such  use  is  consistent  with  existing 
label  directions.  The  Order  was  silent 
on  the  question  of  whether  existing 
stocks  could  be  sold  or  distributed. 

EPA  subsequently  issued  three 
clarifications  addressing  the  existing 
stocks  issue.  On  August  18,  1997,  the 
Acting  Associate  General  Counsel  for 
Pesticides  and  Toxic  Substances  (Kevin 
Lee)  explained  in  a  letter  to  counsel  for 
Amvac  that  inasmuch  as  the  Order 
resulted  in  the  termination  of  the 
registration  of  the  products  and  did  not 
authorize  any  sale  or  distribution  of  the 
products,  such  further  sale  or  use  was 
unlawful  under  section  3(a)  of  FIFRA 
(which  generally  prohibits  the  sale  and 
distribution  of  unregistered  pesticides). 
On  August  20, 1997.  the  Agency  issued 
a  clarification  to  the  Order  which 
specifically  provided  that  "no  person 
may  sell  or  distribute  stocks  of 
Alphaspra  200  and  Alphaspra  800." 
This  clarification  was  followed  by  a 
second  clarification  issued  on  Augiist 
22. 1997,  which  stated  that  the 
revocations  "shall  be  effective  for 
dealers  and  distributors  upon 
publication  in  the  Federal  Register." 
Under  the  terms  of  this  last  clarification, 
the  Agency  would  not  consider  sale  or 
distribution  of  existing  stocks  by  dealers 
and  distributors  to  be  unlawful  until  the 
Revocation  Determination  was 
published  in  the  Federal  Register. 

On  August  18, 1997.  Termilind  filed 
a  request  for  Reconsideration  and  Stay   , 
of  the  Revocation  Order.  As  part  of  that 
request,  Termilind  asserted  that  EPA 
should  permit  sale  and  distribution  of 
existing  stocks  of  the  revoked  products 
in  a  manner  consistent  with  EPA's 
Statement  of  Policy  related  to  existing 
stocks  issued  in  the  Federal  Register  of 
June  26. 1991  (56  FR  29362).  Amvac 
filed  a  brief  response  to  Termilind's 
request  on  August  26.  1997,  arguing, 
without  responding  to  any  of  the 
specific  assertions  made  by  Termilind, 
that  reconsideration  would  not  be 
appropriate. 

On  August  29, 1997.  EPA  indicated  in 
a  letter  to  counsel  for  Amvac  and 
Termilind  that  the  Agency  intended  to 
carefully  consider  and  resolve  finally 


the  existing  stocks  issues  raised  by  the 
Revocation  Order.  This  Determination 
reflects  the  Agency's  resolution  of  these 
existing  stocks  issues. 

A.  Legal  Authority 

Under  section  6(a)(1)  of  FIFRA,  the 
Administrator  may  permit  the 
continued  sale  and  use  of  existing 
stocks  of  a  pesticide  whose  registration 
is  suspended  or  canceled  under  section 
3.  4,  or  6  of  FIFRA,  to  such  extent, 
under  such  conditions,  and  for  such 
uses  as  the  Administrator  determines  is 
not  inconsistent  with  the  purposes  of 
FIFRA.  As  noted  above,  EPA  issued  a 
Policy  Statement  in  1991  oudining  the 
policies  that  would  generally  be 
followed  in  making  such  existing  stocks 
determinations.  The  legal  issue 
presented  is  whether  section  6(a)(1)  and 
the  Policy  Statement  apply  to  the 
situation  addressed  in  the  Revocation 
Determination. 

The  Agency  concluded  in  its 
Revocation  Determination  that  it  has  the 
inherent  authority  to  correct  an 
erroneous  registration  decision  induced 
by  fraud  or  willful  misrepresentation, 
and  that  such  authority  is  inherent  in 
the  authority  to  issue  registrations  in  the 
first  place.  The  Agency's  authority  to 
issue  pesticide  registrations  stems  from 
section  3  of  FIFRA.  It  thus  seems  to 
follow  that  the  inherent  authority  to 
revoke  a  registration  induced  by  fraud 
or  misconduct  also  stems  from  section 
'3  of  FIFRA.  The  question  then  becomes: 
Is  the  revocation  a  "cancellation  under 
section  3"  for  purposes  of  section  6(a)(1) 
of  FIFRA? 

The  Agency  has  concluded  that  there 
is  no  meaningful  distinction  between  a 
revocation  and  a  cancellation,  and  that 
the  revocation  of  Termilind's 
registration  was  a  cancellation  imder 
section  3  giving  the  Agency  authority 
over  the  sale  and  use  of  existing  stocks. 
Whether  the  action  is  called  a 
revocation  or  cancellation,  the  defining 
element  of  the  action  is  the  termination 
of  a  license  (or  in  this  case,  pesticide 
registration]  previously  issued  by  the 
Agency.  Cancellation  is  the  term  used  in 
FIFRA  for  the  termination  of  a 
registration;  the  word  "revocation"  does 
not  appear  in  the  statute  in  this  context. 
Moreover,  in  this  particular  case,  the 
license  issued  by  the  Agency  does  not 
just  confer  something  of  value  to  the 
licensee  (registrant);  a  pesticide 
registration  allows  a  pesticide  product 
to  enter  the  stream  of  commerce  where 
the  interests  of  third  parties  come  into 
play.  When  a  pesticide  registration 
terminates,  for  whatever  reason,  the 
termination  can  have  immediate 
consequences  for  all  these  third  parties. 
Unless  the  Agency  has  determined 


otherwise  under  section  6(a)(1)  or  has 
issued  a  regulation  under  section  3(a)  of 
FIFRA,  existing  stocks  of  an 
unregistered  pesticide  may  be  used  by 
any  person'Tvith  impunity,  without 
regard  to  any  conditions  that  would 
have  applied  to  the  use  while  the 
product  was  still  registered.'  Sale  and 
distribution  of  an  uiuegistered 
pesticide,  on  the  other  hand,  is  unlawful 
under  FIFRA  unless  the  Agency  allows 
such  sale  or  distribution  pursuant  to 
section  6(a)(1).  Such  a  prohibition  on 
sale  or  distribution  would  also  apply  to 
commercial  "for-hire"  applications  of 
the  unregistered  product.*  A 
determination  that  a  revocation  is  not  a 
cancellation  under  section  3  would 
leave  the  Agency  essentially  powerless 
to  effectively  condition  the  use  of 
existing  stocks  (even  if  such  conditions 
were  necessary  to  prevent  unreasonable 
adverse  effects  on  the  environment),  and 
would  also  leave  the  Agency  powerless 
to  authorize  the  sale  of  existing  stocks, 
even  by  third  parties  who  had  no 
involvement  in  the  activities  giving  rise 
to  the  revocation  and  even  where  diere 
are  no  health,  safety,  or  environmental 
reasons  to  disallow  continued  sales  and 
where  a  revocation  may  trigger  the 
otherwise  unnecessary  disposal  of 
existing  stocks  of  the  revoked  product. 
The  Agency  is  declining  to  interpret 
FIFRA  in  a  manner  that  would  suggest 
that  Congress  intended  to  give  the 
Agency  die  authority  to  terminate 
registrations  without  giving  the  Agency 
authority  to  deal  with  the  existing 
stocks  consequences  of  such 
terminations.  The  Agency  concludes 
that  a  revocation  of  a  registration  based 
upon  misconduct  in  the  inception  of  the 
registration  is  a  cancellation  under 
FIFRA  section  3,  and  provides  the 
Agency  authority  under  section  6(a)(1) 
to  reg\date  the  sale,  distribution,  and 
use  of  existing  stocks  of  a  revoked 
product 

B.  Pmvisions  for  Existing  Stocks 

For  the  reasons  stated  above,  the 
Agency  concludes  that  it  has  the 
authority  under  FIFRA  section  6(a)(1)  to 
issue  an  order  regulating  the  sale, 
distribution,  and  use  of  existing  stocks 
of  revoked  products.  Under  that  section, 
such  sale  or  use  may  be  permitted  to  the 
extent,  and  under  such  conditions,  as 


'  Such  uie  need  not  be  consistent  with  the  terms 
of  the  previously-approved  labeling  of  the  product. 
Section  12(a)(2)(G)  makes  it  a  violation  of  FIFRA  to 
use  any  registered  pesticide  in  a  manner 
inconsistent  with  iu  labeling;  there  is  no  similar 
provision  n"'l''"g  it  unlawful  to  use  an  unregistered 
pesticide  in  a  manner  inconsistent  with  its  labeling. 

*  FIFRA  section  2(gg)  exempts  from  the  definition 
of  sale  or  distribution  only  the  commercial 
application  of  regjstefed  peaticida*. 
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will  make  the  sale  and  use  cmisistent 
with  the  purposes  of  PIFRA. 

The  Agency  set  CDtth  in  its  Policy 
Statement  on  existing  stodcs  the  general 
policies  it  will  apply  when  making 
decisions  under  section  6(aXl).  In 
particular,  the  Agency  condudsd  that  it 
will  focus  on  t%vo  issues  in  making 
existing  stocks  determinations:  whether 
the  sale  or  use  of  existing  stodu  may 
pose  unreasonable  adverse  efEscts  on  the 
environment,  and  whetiber  die  registrant 
(or  conceiv^lv  some  other  party)  has 
failed  to  comply  writh  an  obUgstion  of 
r^istration.  As  a  generd  matter,  the 
Agency  concluded  in  the  Policy 
Statement  that  existing  stocks 
determinations  where  the  Agency  has 
significant  risk  concerns  will  be  made 
on  a  case-by-case  besis.  with  sale  and 
use  generally  allowed  only  if  supported 
by  a  risk/benefit  balancing.  In  situations 
where  there  are  no  significant  risk 
concerns,  the  Policy  would  generally 
allow  non-registrants  to  sell,  distribute, 
and  use  existing  stocks  until  such  stocks 
are  exhaiuted  (provided  that  all  existing 
label  directions  era  met).  The  sale  and 
distribution  of  existing  stocks  by 
registrants  under  the  Policy  generally 
hinges  upon  whether  (and  when)  the 
r^istrant  &iled  to  comply  with  an 
obligation  of  registration.  The  Policy  is 
silent  on  whether  supplemental 
distributors  (under  40  CFR  152.132) 
should  be  treated  like  registrants  or  like 
other  distributors  of  pesticide  products.' 

The  first  issue  of  concern  under  the 
Policy  Statement  is  whether  the  Agency 
has  risk  concerns  with  the  existing 
stocks  of  the  revoked  products.  This  is 
an  issue  that  has  been  discussed  by  both 
parties  in  various  papers  related  to 
Amvac's  Petition.  The  Agency 
expressed  a  concern  in  its  Revix»tion 
Oitier  related  to  Termilind's  technical 
registration  that  the  Agency  has 
difBculty  finding  that  a  product  will  not 
result  in  tureasonable  adverse  effects  on 
the  environment  if  a  registrant  makes 
false  statements  to  the  Agency.  In  such 
circumstances,  the  Agency  caimot  rely 
on  scientific  data  submitted  by  a 
registrant  or  on  the  registrant's 
compliance  with  its  obligations  under 
section  6(a)(2)  to  submit  additional 
adverse  effects  information  to  the 
Agency.  Where  the  Agency  is  unable  to 
rely  on  material  submitted  by  a 
registrant,  the  Agency  cannot  make  the 
affirmative  findings  necessary  to  a 
determination  that  a  product  will  not 
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cause  unrsasonable  adverse  effects  on 
the  environment 

This  particular  concern  with 
Termilind's  registiations  (Ums  not  apply 
with  much,  if  any.  force  to  the  existing 
stocks  issue  prBMnted  here.  While  the 
source  used  by  Tennilind  to 
menufecture  its  end-use  products  was 
not  the  soiuce  originally  identified  by 
Termilind  in  its  applications,  the 
identity  of  the  source  is  not  in  dispute. 
The  paoers  filed  wfitfa  the  Agency  by 
both  sides  provide  the  Agency  with 
ample  confidence  that  the  existing 
stocks  wera  manufactured  with  NAA 
source  material  sunplied  by  inrhmr^^ 
The  question  than  becomes  whethw  the 
Ag«K7  has  confidence  that  the  material 
supplied  by  Inchema  was  NAA  of 
8ufRci«it  quality  to  allow  the  Agency  to 
conclude  that  the  existing  stocks  of 
revoked  material  can  be  used  without 
causing  unreasonable  adverse  eCfecte  on 
the  environment. 

The  Agnocy  has  concluded,  based  on 
a  number  of  factors,  that  there  is 
reasonable  assurance  that  the  Inchema 
material  is  of  sufBcient  quality  to 
resolve  any  possible  concerns  associated 
with  the  sale,  distribution,  or  use  of 
existing  stocks.  Sampling  performed  of 
Termilind  material  did  not  reveal  any 
problems  with  the  product  While 
Amvac  declined  to  accept  the  Inchema 
NAA  provided  to  Termilind,  the  Agency 
is  imsMrare  of  any  allegations  by  Amvac 
that  Inchema  NAA  lac3:s  sufBcient 
quality  to  support  a  registration."  There 
has  bran  no  material  presented  by 
Amvac  to  challenge  Termilind's 
assertion  that  Amvac's  refusal  to  accept 
the  Inchema  NAA  was  based  upon 
an]rthing  other  than  a  dispute  over 
price.  The  Agency  previously  accepted 
the  quality  of  Inchema  NAA  as  a  source 
for  Termilind's  products  when  it 
approved  amendments  to  Termilind's 
registrations  to  correcUy  reflect  the 
source  of  NAA  used  in  those  products. 
Based  on  all  these  factors,  the  Agency 
has  no  reason  to  suspect  that  the  NAA 
products  made  by  Termilind  differ 
meaningfully  in  quality  from  other  NAA 
products  on  the  market,  and  does  not 
believe  that  sale  or  use  of  existing  stocks 
of  such  products  would  result  in 
unreasonable  adverse  effects  on  the 
environment.' 


'  It  should  also  be  noted  that  the  Policy  Statement 
does  not  address  the  issue  of  what  existing  stocks 
provisions  are  appropriate  for  situations  such  as  the 
one  involving  Termilind.  where  the  Agency 
concludes  thai  a  registration  would  not  have  been 
issued  in  the  first  place  in  the  absence  of 
misconduct  by  the  applicant  for  registration. 


■Indeed.  Amvac's  allegations  that  Inchema  has 
misappropriated  Amvac  proprietary  technology,  as 
well  as  Amvac's  previous  use  of  Inchema  as  a 
source  of  its  own  NAA  and  the  absence  of  any 
submittals  by  Amvac  under  section  6(a)(2)  of  FIFRA 
discussing  quality  problems  associated  with 
Inchema's  production  of  NAA,  seesn  to  suggest  that 
Amvac  has  no  dispute  with  the  quality  of  materia] 
produced  by  Inchema. 

'Indeed,  the  only  difference  between  a  riak/ 
benefit  balancing  for  NAA  generally  and  a 
balancing  for  the  existing  stocks  is  that  a  ban  on 


The  only  reason  to  disapprove  the 
sale,  distribution,  or  use  of  mriaHgg 
stock  is  to  punish  the  misconduct  that 
rasultad  in  the  registration  of  the 
products  in  the  first  place,  and  to  deter 
future  such  misconduct  As  noted 
earlier,  this  particular  situation  was  not 
addressed  in  the  Policy  Statament  and 
the  Agency  has  concluded  that  the 
Polity  Statement  does  not  provide 
significant  guidance  on  how  to  deal 
with  misconduct  similar  to  Tetmilind'a. 
It  is  dear  that  prohibiting  sale, 
distribution,  and/or  use  of  existing 
stocks  may  result  in  hardships  on 
relativ^y  "innocent"  third  parties.  On 
the  other  hand,  allowing  continued  sale, 
distribution,  or  use  of  existing  stodcs 
would  be  "unfair"  to  registrants  of 
competing  registered  products  (such  « 
Amvac  in  this  case]  that  presumably  era 
complying  with  the  provisions  of 
FIFRA,  and  wotdd  tend  to  minif^jCT  the 
repercxissions  to  Tennilind  in  this  case 
and  serve  as  less  of  a  disincentive  for 
others  to  include  incorrect  or  false 
information  in  their  applications  for 
registration. 

After  considering  carefully  these 
issues,  the  Agency  has  detennined  that 
it  is  appropriate  to  prohibit  all  fiuther 
sale  or  distribution  by  any  person  of  the 
revoked  products,  except  the 
application  of  existing  stocks  by  for-hire 
applicators  so  long  as  the  applicator 
does  not  deliver  any  unapplied 
{Testicide  to  the  person  for  whom  the 
application  is  performed.  The  Agency 
reached  this  determination  based 
primarily  on  the  nature  of  the 
misconduct  in  this  particular  case  and 
its  conclusion  that  the  use  by  pesticide 
registrants  of  source  material  different 
than  the  source  material  identified  in 
the  statement  of  formula  submitted  to 
the  Agency  is  a  very  serious  matter.  In 
general,  where  the  Agency  revokes  a 
registration  because  of  misconduct 
involved  in  its  inception,  the  Agency 
believes  it  inappropriate  to  allow  the 
company  involved  in  the  misconduct  to 
derive  any  benefit  from  its  actions.  The 
only  way  for  the  Agency  to  maximize 
tiie  likelihood  that  Termilind  will  not 
profit  at  all  from  its  actions  is  to 
prohibit  all  sale  and  distribution  of  the 
revoked  products.  In  addition,  the 
Agency  believes  it  appropriate  to  send 
the  strongest  possible  message  to  any 
company  that  may  be  considering  the 
use  of  imregistered  source  material  in  its 
production  of  registered  product 
notwithstanding  the  fact  that  the 


existing  stocks  would  require  that  the  stocks  be 
disposed  of.  Legal  or  illegal  disposal  of  existing 
stocks  could  have  financial  and/or  environmental 
consequences  thai  lip  the  risk/benefil  balance  even 
further  towards  allowance  of  the  use  of  existing 
stocks. 
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registration  is  predicated  on  use  of  a 
registered  source  material.  Put  simply, 
the  Agency  generally  does  not  intend  to 
allow  resale  by  any  j)erson  of  pesticide 
products  that  were  not  produced  in 
compliance  with  FIFRA. 

The  Agency  does  intend  to  allow 
continoed  use  of  the  revoked  products, 
including  use  by  for-hire  applicators, 
provided  that  such  use  is  consistent 
with  the  labeling  of  the  products.  The 
Agency  does  not  believe  that  a 
prohibition  on  further  use  would  be 
realistically  enforceable  in  the  absence 
of  the  devotion  of  significant  resources 
to  such  enforcement,  and  given  the 
conclusion  reached  on  the  likelihood  of 
no  unreasonable  adverse  effects  on  the 
environitient,  the  Agency  does  not 
believe  this  issue  merits  the  expenditure 
of  such  significant  resources.  The 
Agency  is  also  concerned  that  a 
prohibition  on  use  could  lead  to 


unnecessary  and  unsupervised  disposal 
of  revoked  products  by  users. 

The  Agency  recognizes  that  in  data 
suspension  cases  under  section 
3(c)(i^B)  of  FIFRA.  adversely  affected 
persons  have  a  right  to  a  hearing  on 
existing  stocks  issue.  While  no  such 
right  is  provided  for  revocatipns  such  as 
the  one  involved  here,  the  Agency 
believes  it  appropriate  in  this  particular 
case,  given  the  novelty  of  the  issues  and 
the  atoence  of  any  guidance  for 
revocations  in  the  existing  stocks  Policy 
Statement,  to  provide  any  person 
adversely  affected  by  this  existing  stocks 
determination  with  an  informal  hearing 
opportunity  before  the  Agency  if  such 
person  wishes  to  seek  reconsideration  of 
this  determination.  If  this  opportunity 
for  an  informal  hearing  is  pursued,  the 
Agency  will  cohsider  all  issues  raised 
relevant  to  the  existing  stocks 
determination.  Any  person  interested  in 


requesting  an  informal  hearing  should 
submit  such  a  request  within  60  days, 
in  writing,  to  Robert  Perils,  Office  of 
General  Counsel  (2333).  Environmental 
Protection  Agency.  401  M  St,  SW., 
Washington,  DC  20460.  Requests  should 
include  the  nature  of  the  person's 
objection  to  the  determination,  the 
natiu«  of  the  proposed  changes  to  the 
determination,  and  the  bases  for  the 
objections  and  changes. 

ListofSttl^ects 

Environmental  protection.  Pesticides 
and  pests. 
Dated:  Octofaer  31. 1997. 

LynD  R.  Goldman, 

Assistant  Administrator  for  Prevention, 

Pesticides  and  Toxic  Substances. 

[FR  Doc.  97-30140  Filed  11-18-97-,  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editonaHy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOINQ  INTO 
EFFECT  NOVEMBER  19. 
1997 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 
'    Crop  insurance  regulations: 
Canning  and  processing 
tomatoes  and  tomato 
endorsement;  put>lished 
10-20^7 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives— 
Reformulated  and 
conventional  gasoline; 
phase  II  opt  out 
procedures;  published 
10-20.97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fomesafen;  published  11- 
19-97 

Hydroprene;  published  11- 
19-97 

Methyl  salicylate;  published 
11-19-97 

FEDERAL 
COMMUNICATIONS 

Radio  stations;  table  of 
assignments: 

Tennessee;  published  11- 
19-97 

FB>ERAL  RESERVE 
8Y8TBI 

Freedom  of  Information  Act; 
implementation;  published 
10-20-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMBUT 
Foodand  Drug 
Admlnistrallon 

Animal  drugs,  feeds,  and 
related  products: 
AmproOum  plus  ethopabate 
with  badbadn  zinc; 
published  11-19-97 
New  drijg  applications— 
Chiortalracycline; 
published  11-19-97 
Orbifloxacin  tablets; 

published  11-19-97 
Sponsor  name  and  address 
changes — 

Schering-Plough  Animal 
Health  Corp.;  published 
11-19^7 
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HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  home 
construction  arxj  safety 
standards: 
Snow  load  map  added  to 

structural  design 

requirements 

recodification;  published 

10-20-97 

JUSTICE  DEPARTMENT 
Justice  Programs  Office 

Young  American  Medals 
Program;  implementation; 
published  11-19-97 

TRANSPORTATION 
DEPARTMBIT 
Coast  Guard 

Drawbridge  operations: 
New  Yortt;  published  10-20- 
97 

TRANSPORTATION 
DEPARTMENT 
Fedatal  Aviation 
-  Administration 

Airworthiness  directives: 
Raytheon;  published  10-15- 
97 

Class  E  airspace;  published 
10-20-97 

TREASURY  DEPARTMENT 
Fiscal  Service 
Book-entry  Treasury  bonds, 
notes,  and  bills: 
Securities  in  book-entry  form 
heM  through  rinancial 
mtermediahes  >TRA0ES2 
regulations;  published  11- 
19-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  IHaitolIng 


Agricultural  connmodities; 
laboratory  testing  servtee 
fees;  comments  due  by  11- 
28-97;  published  10-28-97 
Irish  potatoes  grown  in — 
Cok)rado;  comments  due  by 
11-25-97;  published  9-26- 
97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Liveslock  and  poultry  disease 
control: 

Tubercuk>sis-exposed 
animals;  transportaton 
and  disposal  expenses; 
comments  due  t>y  1 1-24- 
97;  pubKshed  9-23-97 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Loan  and  purchase  programs: 


Wheat,  feed  grains,  rice  and 
upland  cotton;  productwn 
flexltxiity  contracts; 
comments  due  by  1 1  -24- 
97;  published  10-23-97 

AGRICULTURE 

DEPARTMB4T 

Food  and  Consumer  Service 

Commodity  supplemental  food 
program: 

Caseload  assignment; 
comments  due  by  1 1-24- 
97;  published  10-23-97 

AGRICULTURE 

DEPARTMENT 

Import  quotas  and  fees: 
Dairy  tariff-rate  quota 
licensing;  comments  due 
by  11-28-97;  published 
10-15-97 

BUND  OR  SEVERELY 
DISABLED.  COMMTTTEE 
FOR  PURCHASE  FROM 
PEOPtE  WHO  ARE 
Commltles  for  Purchaae 
From  People  Wftio  Are  BUnd 
or  Severely  DisaMsd' 
Javits-Wagner-O'Day  program; 

miscellaneous  amerKJmerits; 

comments  due  by  11-25-97; 

published  9-26-97 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bursau 

International  services  surveys: 
Foreign  direct  investments 
in  U.S.— 

BE-12:  benchmark  survey^- 
1997;  reporting 
requirements;  comments 
due  by  11-24-97; 
published  10e-97 

COMMERCE  OEPARTMENT 
Nationai  Oceanic  and 
Atmoapherte  Administration 

Fishery  conservation  and 
management: 
Caribbean  Fishery 
Management  Council; 
hearings;  comments  due 
by  11-25-97;  published 
10-14-97 
Caribbean.  Gulf,  and  South 
Atlantk:  fisheries- 
Gulf  of  Mexico  reel  fish; 
comments  due  by  11- 
25-97;  published  9-26- 
97 

West  Coast  States  and 
Western  Pacific 
fisheries- 
Chinook  salmon; 
comments  due  t>y  11- 
26-97;  published  11-13- 
97 

Marine  mammals: 
Incklental  taking— 
BP  Exploratkxi  (Alaska); 
on-ice  seismic  activity; 
ringed  seals;  comments 
due  by  11-26-97; 
published  10-27-87 


DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Comercial  items  and'' 
commercial  comoonents; 
FAR  provisions  and 
clauses  in  subcontracts; 
comments  due  by  11-24- 
97;  published  9-23-97 

Pay-as-you-go  penswn 
costs;  comments  due  t)y 
11-24-97;  published  9-23- 
97 

Taxes  associated  with 
divested  segmerrts; 
comments  due  by  11-24- 
97;  published  9-23-97 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 
areas: 

Severn  River,  MD;  Naval 
Station  Annapolis  small 
boat  basin;  comments  due 
by  11-24-97;  published 
10^4-97 

ENVmONMBITAL 
PROTECTION  AGENCY 

Air  polluton  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines; 
emissk>n  standards; 
comments  due  by  11-24- 
97;  published  9-24-97 
Air  quality  implementatkm 
plans;  approval  and 
promulgatk>n;  various 
States: 

Connecticut;  comments  due 
by  11-24-97;  published 
10-24-97 

Minnesota;  comments  due 
by  11-24-97;  published 
10-23-97 

New  Hampshire;  comments 

due  by  11-26-97; 

published  10-27-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  vanous 
States;  air  quality  planning 
purposes;  des^jnatwn  of 


Kentucky  et  al.;  comments 
due  by  11-24-97; 
published  10-23-97 
Hazardous  waste: 
Land  disposal  restrictions- 
Metal  wastes  and  mineral 
processing  wastes 
treatment  standards, 
etc.  (Phase  IV);  data 
availability;  comments 
due  by  11-25-97; 
published  11-10-97 
Pesticides;  tolerances  in  kx)d. 
animal  feeds,  and  raw 
agricultural  commodities: 
Mar>eb;  comments  due  by 
11-24-97;  published  9-24- 
97 


IV 
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Supsrfund  program: 
National  oil  and  hazardous 
substances  contingency 
pJaiv- 

National  priorities  list 
update;  comments  due 
by  11-24-97;  published 
9-25^7 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Caprtal  adequacy  and 
related  regulations; 
miscellaneous 
amerxjments;  comments 
due  by  11-24-97; 
published  9-23-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  o( 
assignments: 
Cahtomia;  comments  due  by 

11-24-97;  published  10- 

17-97 
Missouri;  comments  due  by 

11-24-97;  published  10- 

17-97 
Wisconsin;  comments  due 

by  11-24-97;  published 

10-17-97 
Television  broadcasting: 
VUeo  programming; 

blocking  t>ased  on 

program  ratings;  technical 

requirements;  comments 

due  by  11-24-97; 

published  10-9-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  itenw  and 
commercial  components; 
FAB  provisions  and 
clauses  m  sutxxintracts: 
comments  due  by  11-24- 
97;  published  9-23-97 

Pay-as-you-go  pension 
costs;  commems  due  Ijy 
11-24-97;  published  9-23- 
97 

Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Dr\ig 
Administration 

Human  drugs: 
Labeling  of  drug  prockjcts 
(OTC)- 

Diphenhydramine; 
comments  due  by  11- 
2&-97;  published  8-29- 
97 
INTERIOR  DEPARTMENT 
Indian  Affair*  Bureau 
Fish  and  wildlife: 


Columbia  River  treaty 
fishing  access  sites;  use; 
comments  due  by  11-28- 
97;  published  9-29-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Virginia  sneezeweed; 
comments  due  by  11-28- 
97;  published  9-29-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcament  Office 

Abandoned  mine  land 
reclamation;  enhancement; 
comments  due  by  11-24-97; 
published  10-24-97 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care. 

Good  conduct  time;  credit 
awarded  for  satisfactory 
progress  toward  earning 
general  educational 
development  (GEO) 
credential;  comments  due 
by  11-25-97;  published  9- 
26-97 

Literacy  program  (GED 
standanj);  satisfactory 
progress  definition; 
comments  due  by  11-25- 
97;  published  9-26-97 

LABOR  DEPARTMENT 
Mine  Safety  and  Healtti 
Administration 

Coal  mine  safety  and  health: 
Underground  coal  mines — 
Self-rescue  devices;  use 
and  location 

requirements;  comments 
due  by  11-25-97; 
published  9-26-97 

LABOR  DEPARTMENT 

Pension  and  Welfara 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 
Health  care  continuation 
coverage;  information 
request;  comments  due 
by  11-24-97;  published  9- 
23-97 
UBRARY  OF  CONGRESS 
Copyright  Office,  Lttirary  of 
Congress 

Freedom  of  Information  Act 
implementation;  comments 
due  by  11-28-97;  publi^ed 
10-28-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  items  arxJ 
commercial  components; 


FAR  provisions  and 
clauses  m  subcontracts; 
comments  due  t)y  11-24- 
97;  published  9-23-97 
Pay-as-go  pension  costs; 
comments  due  t)y  11-24- 
97;  published  9-23-97 
Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Central  liquidity  facility;  first 
priority  security  interest  in 
specific  assets;  comments 
due  by  11-24-97; 
published  9-25-97 
Organization  and 

operations — 
*   Overlaps  in  fields  of 
memt>ership  arxJ 
community  chartering 
policy;  interpretive  mling 
and  policy  statement;         , 
comment  request; 
comments  due  by  11- 
28-97;  published  10-29- 
97 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
Nuclear  power  plants — 
Decommissioning; 
finarKial  assurance 
requirements,  comn>ents 
due  by  11-25-97; 
published  9-10-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Shareholder  prorwsals; 
comments  due  by  1 1-2&- 
97;  published  9-26-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  t)enefits  arxJ 
supplemental  security 
income: 

Federal  old  age.  survivors 
and  disability  insurance, 
arxJ  aged,  blind,  and 
disabled— 

Administrative  review 
process;  identification 
and  referral  of  cases  for 
quality  review  under 
Appeals  Council's 
authority;  comments 
due  by  11-24-97; 
putsllshed  9-25-97 
Medical  opinion  evidence 
evaluation;  comments 
due  by  11-24-97; 
published  9-25^7 
Social  security  t)enefTts: 
Federal  old  age,  survivors 
and  disability  insurance— 
Medical-vocational 
guidelines;  clarification; 


comments  due  by  11- 
24-97;  published  9-23- 
97 
TRANSPORTATION 
DEPARTMENT 
Privacy  Act;  implementation; 
comments  due  by  11-24-97; 
published  10-24-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
American  Champion  Aircraft 
Corp.;  comments  due  by 
11-28-97;  published  9-26- 
97 
Boeing;  comments  due  by 
11-26-97;  published  10- 
27-97 
Oomier  comments  due  by 
11-28-97;  pubTished  10- 
29-97 
Fol*er,  comments  due  by 
11-28-97;  published  10- 
17-97 
General  Electric  Co.; 
comments  due  by  11-24- 
97;  published  9-24-97 
Saab;  comments  due  by  11- 
28-97;  published  10-29-97 
Class  E  airspace;  comments 
due  by  11-24-97;  published 
10-23-97 
TRANSPORTATKM 
DEPARTMENT 
Federal  Higmmy 
Administration 
Motor  carrier  safety  standards: 
Financial  responsibility;  self- 
insurafx»  requirements 
and  application  processing 
fees;  comments  due  by 
11-24-97;  published  9-23- 
97 
TRANSPORTATION 
DEPARTMENT 
Federal  RaHroed 
Admlnlslralfon 
Railroad  safety;  passenger 
equipment  safety  standards; 
comments  due  by  11-24-97; 
published  9-23-97 
TRANSPORTATION 
DEPARTMENT 
National  HIgfiway  Traffic 
Safety  AdmlnlstrBlion 
Motor  vehicle  safely 
standards: 

Lamps,  reflective  devices, 
and  asaoctaied 
equipment — 

Auxiliary  signal  lamps  and 
safety  lighHng 
inventions;  comments 
due  by  11-26-97; 
published  10-27-07 
TRANSPORTATION 
DEPARTMENT 


Hazardous  malenals: 
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Hazardous  materials 
transportation — 

Miscellaneous 
amerxlments;  comments 
due  by  11-24-97; 
published  9-24-97 
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(Company  or  penoiuU  naoie) 


(Please  type  or  print) 


(Additiooal  addreai/atteatioo  Uae) 


(Street  addres) 


(City;  State.  Zip  code) 


(Daytime  pinae  indudiBg  area  code) 


(Purchaae  order  no.) 


Par  pnvMjt  Aaifc  baa  I 

Q  Do  not  malce  my  naoK  available  to  other  mailen 


Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        I    I    I    I    I    ITI  -  Q 

a  VISA  Q  MasterCard 


rr 


I  (eipiratiou) 


I  I  I  I  I  i  I  i  I  I  I  I  I  I  I  I  I  iT-n 


(Authorizing  ttgnature)  ■ 

Tkmmk  yam  for  yomr  order! 

Mail  UK    Supointendent  of  Documents 

FO.  Box  371954,  Pittsburgh,  PA  15250-7954 


.k.   I' 


1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


u?^. 


Annouiiciiig  the  Latest  Editioii* 

TheFede]:al 
Register: 
What  It  ^ 

and    .  m-if--  • 
How  to  Use  It 

A  Guide  for  tti«  Umt  of  the  Fedanl  Ragiatar— 
Cod«  off  Fed«al  Regulations  Syitan 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  pfovide 
guidelines  for  using  the  Fedeml  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Fbrm 


Order  pnxoiiBg  oodc 

*6173 

I     I  YES,  please  send  me  the  following: 


Cftafgsyourofdsr. 
ffiEaayf 
lb  (kx  your  ocilers  (202)-512-2250 


L.   ^    J. 


oopiM  of  Tlw  FMmiI 


-WM  RtoandHowTbUwII.  at  VBD  p«f  copy.  Stock  Na  Oe»-000-00044-4 


The  total  cost  of  my  order  is  $_ 


_.  International  customers  please  add  25%.  Prices  include  regular  domestic 
posti^  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Flqineiit: 

n  Check  R^ble  to  the  Superintendent  of  Documents 


(Company  or  Penooal  Name) 
(Addkioaal  addiesa/MBalioa  line) 


(Street  address) 


(City.  Sime.  ZIP  Code) 


(Diytime  pitone  including  area  code) 


(Ptaicfaaae  Order  ^^o.) 
Magr  «c  aaakc  yow 


(Pleaae  type  or  print) 


I    I  GPO  Deposit  Account 

n  VISA  or  MasterCard  Account 


(Credit  card  expiiaiioa  dMe) 


Thank  yim  for 
your  order! 


(Audtorizing  Signature) 


(h«.  l-«3) 


YES    NO 
aiirilahk  tn  ntfcrr  mirf — "*  LJ    [— I 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  R^  15250-7954 


Woirid  you  like 
to  knowa.e 

if  any  changes  have  been  made  to  the 
Code  of  Federal  R^ulations  or  what 
documents' have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  SMtiona  Aftocted 

The  LSA  (List  of  CFR  Sections  AffetMd) 
ia  designed  to  lead  users  of  the  Code  of 
Federal  Regulatk)ns  to  amendatory 
actiona  published  m  the  Federal  Regisler. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daNy  Federal  Registar.  is  issued  monthly  in 
cumulalive  forni.  Entries  areicaniad 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  canied 
as  cross-references. 
$25  per  year. 


A  tndmg  aid  s  included  in  each  publKMon  tthich  ksts 
federal  Register  page  numbets  with  the  date  ol  pubicalion 
m  ttie  federal  Register 


(Mv  nooMiing  OodK 
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Superintendent  of  Documents  Subscription  Order  Form 


I — I    YES,  enter  the  following  indicated  subscriptions  for 


L_^ 


one  year 


Cftarge  your  ordor. 

It's  Eaay! 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


LSA  {Ust  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 

Fofieral  Register  Index  (FRSU)  $25  per  year. 

_.  Price  includes 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additioiiai  addren/attentioo  line) 


Q  Do  not  make  my  name  avmibble  to  odier  mailen 

Check  iMlhod  of  pasfmcat: 

Q  Check  payable  to  Siq>erintendent  ot  Documents 

Q  GPO  Deposit  Account 

□  VISA  □  MasterCard 


m 


-D 


(expiratioa) 


(Street  addreaa) 


I  I  I  I  11  I  I  I  I  I  I  I  I  I  I  I  I  inr 


(City,  State.  Zip  code) 


(Daytime  pixxie  including  area  code) 


(Puidiaae  order  na) 


(Authorizing  signature)  1/97 

Tlumk  you  for  your  order! 

Mail  to:    Superintendent  of  E>ocuments 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOffUMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIFTION  SERVICE 

KmawwktnU>tMpKt7omrtaewMma4etmod1uiKpmptod1idi»gcaaing,  lb  keq)  our  sobscriplion 
pckes  down,  the  CJovemmcnt  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
lean  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
d»  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date 


A  renewid  notice  will  be 
sent  approximately  90  days 
before  the  shovm  date. 


APR  SMITH212J  DEC97RI 

JOHN  SMITH 

212  MAIN  STREET 

FORBSTVILLB  ND  20747 
•••••••••••••••••••••••••••••••••••••*••*••**■***********' 


*•«■•••••••••••••••••••••••■••••••••••••••••••/  ••••••••«• 

JAFRDO     SMrrH212J  DEC97R1 

ijOBN  SMITH 

:212  MAIN  STREET 

I PCRESTVILLE  MD  20747 
••••••••••••••••••••••••••••••••■••••••••••••••••••••••••• 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 

If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 

Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 

will  be  reinstated. 

TbduMiceyoiiraddiVM:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

TbiDqaireaiMMit  your  sabscriptkn  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  IX:  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


•5468 


r^^ 

k.^  J 


The  total  cost  of  my  order  is  $- 


..(Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Superlntandent  Of  DocumantaSubscrtptkm  Older  Fonn     Charge  your  order. 

H'a  Easy! 
Fax  your  orders  (202)  512-2250 
DYES,  piease  enter  my  subscrptions  as  fcalows:  Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  dally  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year.  ' 

For  privacy;  chedc  box  below: 

□  Do  rx>t  make  my  name  avaiiabie  to  other  mailers 
Check  method  of  payment 
a  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   I    I    I    I    I    iTI-D 
a  VISA     □  MasterCard  |    |    |    |   Icxmwtion  d«te) 

i   I    I    I    I    I    I    I    I    I    I    I    t    I    i    i    I    t    I    I   1 

Vmnk  you  for  your  onhri 

AuttKxtzina  algnitur*  >^ 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7064 


Conipany  or  p«r»onal  nam* 


(PtMM*  typ«  or  prtnt) 


AddKion^  addrMS/attwttlon  kw 


8b««taddr«M 


City.  St«t«.  Zip  ood» 


Oaytirrw  phon*  including  arM  cod* 


Purchaaa  ofdar  number  (optionat) 


OL 
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Briefinga  on  how  to  bm  the  Federal  RegiatBr 

For  information  on  briefings  in  Washington,  DC,  see  the 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  OnUne 

Code  of  Federal  Regulations 

vim 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  die  United  States  Govonmatt  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  avaibMe.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  tad  Federal  Register  on  GPO  Access,  are  tfie 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwjKxess.gpo.gov/nan^cfr 

For  additioaal  infonnation  on  GfO  Aeeest  products, 
services  and  access  methods,  see  p^e  n  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
it    Email:  gpoacces$Ogpo.{ov 
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FEDERAL  REGISTER  Published  daily.  Mondaythiough  Fndw, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidav«). 
by  the  Office  of  the  Federal  Register.  National  Archive*  and 
Records  Administration.  Washington.  DC  20408.  under  the  Federal 
Register  Act  (49  Stat  500.  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Fedaral  Rogiater  provides  a  uniform  system  for  malunfl 
available  to  the  public  regulations  and  legal  notices  issued  ny 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documenU  having  gmwral 
applicability  and  legal  effect,  documents  required  to  be  pubhshed 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Docimients  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 
Tha  smI  of  tlw  National  Archhrn  and  Records  Adminittrmtion 
anthmticates  this  issue  of  the  Fedsral  Registn'  as  the  official  serial 
publication  esUblished  under  the  Federal  Reuster  Act  44  U.S.C 
1507  provide*  that  the  contenU  of  the  Fadcnl  Rsgistar  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microficbe  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Registar  on  GPO  Access  is  issued  under  the  authority  of  the 
A(&inistiative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Fedaral  RagistM-  is 
published.  Tne  databue  includes  both  text  and  graphics  from 
Volume  59.  Number  1  Qsnuary  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  usen 
can  access  the  daUbase  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http;// 

i¥ww. access.gpo.gov/8u docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.acces8.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial- in  users  snould  use  communications 
sofhvare  and  modem  to  call  (202)  512-1661;  type  swajs.  then  login 
as  guest  (no  password  reouired).  For  general  innmnation  about 
GTO  Access,  contact  the  GPO  i4ccess  User  Support  Team  by 
sanding  Internet  e-mail  to  gpoacc8ssOgpo.gov;  by  faxing  to  (202) 
512-1M2:  or  by  calling  tolTfree  l-«88-293-6498  or  (202)  512- 
1530  between  7  a.m  and  5  p.m.  Eastern  time.  Monday-Friday, 
eoccept  for  Federal  holidays. 

The  annual  subscription  price  for  the  FMlcral  RMistsr  paper 
edition  b  $555.  or  $607  for  a  combined  Fadval  laidatH-,  Federal 
Register  Index  and  List  of  CFR  Sections  Afbcted  (ISA) 
miSKription;  the  microfiche  edition  of  the  Fadaral  Ri^islw 
j^vTliirftng  the  Federal  Rasistsr  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
te  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  tmnHling  International  customers  please  add  25%  far 
braign  hunHlinn.  Remit  check  or  monev  order,  made  payable  to 
the  Superintmoent  of  Documento,  or  cnarge  to  your  C30  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  Now  Oroais. 
Superintendent  of  DocumenU.  P.O.  Box  3719S4.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fedaral  1 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 
Sohscriptioas: 
Paper  or  Bche  »i-512-1800 

Assistance  with  public  subscriptions  512-1«06 

Genaral  onlina  faifonnatian  20Z-S1Z-1530;  l-S«»-2*»-«4M 

Single  copiaa^ck  copies: 

Paper  or  fiche  51i-1800 

Assistance  with  public  single  copies  512-ie03 

FEDERAL  AGENCIES 
Siiharriprtonr 

Paper  or  fiche  52S-«243 

Assistance  with  Federal  agency  subscriptions  523-5243 


FEDERAL  REGISTER  WORKSHOT 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  penon  wbo  uses  the  Faderal  Rogister  and  Code  of  Federal 

Regulations 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hoars)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  Hie  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FRA>k  system. 
To  provide  the  public  witli  access  to  information  necessary  to 
leeaaich  Federal  ^eocy  regulations  which  directly  affect  them. 
Then  will  be  no  diacussioo  of  specific  agency  regulations. 


WASHINGTON,  DC 
WHEN:  December  16.  1997  at  9M)  am. 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NVV 

W^ington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RE^RVAIMINS:  202-523-4538 


Haw  To  Gila  Tfcfa  PobUcatioii:  Use  tfaa  volume  number  and  the 
page  number.  Example:  60  FR  12345. 
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Piccone,  Vincent  A,  M.D.,  62074-62075 

Economics  and  Statistics  Administration 

NOTICES 
Meetings: 
2000  Census  Advisory  Committee,  61962 

Education  Departmant 

NOTICES 
Meetings: 
School-to-Work  C^poitimities  Advisory  Council,  62024- 
62025 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  notice  of  intent: 
Idaho  National  Engineering  and  Environmental 
Laboratory.  ID.  62025-62027 
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Meetings:  . 

Environmental  Management  Site-Specific  Advisory 

Board- 
Savannah  River  Site,  62027-62028 
Secretary  of  Energy  Advisory  Board,  62028-62029 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent- 
Los  Angeles  District;  water  supply  study  at  Prado  Basin, 

CA. 62018 
Skagit  Ck)unty,  WA;  Skagit  river  flood  damage  reduction 

study.  62019 
Envtromnental  Protection  Agency 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Connecticut  et  al.,  61914-61916 
Air  quality  planning  purposes;  designation  of  areas: 

Maine;  CFR  correction,  61916 
PROPOSCO  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona.  61942-61948 
New  Jersey.  61948-61953 
Drinking  water 
National  primary  drinking  water  regulations- 
Ground  water  disinfection  rule;  meeting,  61953 
NOTICES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Urban  buses  (1993  and  earlier  model  years);  retrofit/ 
rebuild  requirements;  equipment  cartification- 
NOPEC  Corp..  62052-62057 
Reports  and  guidance  documents;  availability,  etc.: 
Mixed  radioactive  and  hazardous  waste;  testing 
reqiiirements.  62079-62094 

Executive  Office  of  ttie  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Dassault,  61910-61911 
Raytheon  Aircraft  Co..  61908-61910 
Airworthiness  standards: 
Special  conditions- 
Cessna  model  525  Qtation  Jet  airplane.  61906-61908 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions- 
EXTRA  Flugzeugbau  GmbH  EA-400  airplane  design. 
61926-61927 
Class  E  airspace.  61927-61928 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  conunent  request.  62096 
Meetings:  "' 

RTCA.  Inc..  62096 
Passenger  facility  charges;  applications,  etc.: 
Arcata/Eureka  Airport.  CA  et  al..  62096-62097 

Federal  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Montana,  61953 
NOnCES 
Agency  information  collection  activities: 


Proposed  collection;  comment  request.  62057-62058 
Privacy  Act: 
Systems  of  records.  62058-62059 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Peas.  61898-61906 

Federal  Depostt  Insurance  Corporation 

PROPOSED  RULES 

Risk- based  capital: 
Recourse  and  direct  credit  substitutes 
Correction.  62234-62237 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Entergy  Arkansas,  Inc.  et  al..  62038-62041 
Entergy  Power  Generation  Corp.  et  al.,  62041-62046 
PECO  Energy  Co.  et  al..  62046-62049 
Transcanada  OSP  Holdings  Ltd.  et  al.,  6204»-62052 
Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  62029 

Algonquin  LNG,  Inc..  62030 

Anadarko  Gathering  Co..  62030 

ANR  Pipeline  Co..  62030 

ANR  Storage  Co.,  62030-62031 

Blue  Lake  Gas  Storage  Co..  62031 

Boundary  Gas.  Inc.,  62031 

Distrigas  of  Massachusetts,  62031 

East  Tennessee  Natural  Gas  Co.,  62031-62032 

El  Paso  Natural  Gas  Co.,  62032 

Garden  Banks  Gas  Pipeline.  LLC.  62032-62033 

Koch  Gateway  Pipeline  Co..  62033 

Michigan  Gas  Storage  Co..  62033 

Midwestern  Gas  Transmission  Co.,  62033-62034 

Mississippi  River  Transmission  Corp.,  62034 

Natural  Gas  Pipeline  Co.  of  America,  62034 

New  York  State  Electric  &  Gas  Corp.,  62034 

Northern  Natural  Gas  Co.,  62034-62035 

Sea  Robin  Pipeline  Co.,  62035 

Steuben  Gas  Storage  Co.,  62036 

TCP  GaUiering  Co.,  62036 

Tennessee  Gas  Pipeline  Co..  62036 

Texas  Eastern  Transmission  Corp.,  62036 

Trailblazer  Pipeline  Co.,  62037 

Transwestem  Pipeline  Co.,  62037 

Tuscarora  Gas  Transmission  Co.,  62037 

Williams  Nahual  Gas  Co..  62037-62038 

Wyoming  Interstate  Co.  Ltd..  62038 

Federal  Railroad  Administration 

NOTICES 
Orders: 
Advanced  civil  speed  enforcement  system;  requirements 
for  Northeast  Corridor  raihoads,  62097-62107 

Federal  Reserve  System 

PROPOSED  RULES 

Risk-based  capital: 

Recourse  and  direct  credit  substitutes 
Correction,  62234-62237 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  62059 

Rnancial  Management  Servica 

See  Fiscal  Service 
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FlacaiSarvloa 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills: 
Securities  in  book-entry  form  held  through  finAnHiii 
intermediaries  >TRADES^  regulations,  61912-61913 

Fish  and  Wlkflifa  Service 

RULES 

Endangered  and  threatened  species: 

Suisun  thistle,  etc.,  61916-61925 
PWOPOSED  RULES 
Endangered  and  threatened  species: 

Rou{^  Popcomflower,  61953-61959 
Nonces 

Endangered  and  threatened  species  permit  applications, 
62068-62069 


Food  and  Drug  Administrallon 


Animal  drugs,  feeds,  and  related  products: 

Clopidol  and  bacitracin  zinc,  61911-61912 

New  drug  applications— 
Monensin,  etc.,  61912 
Nonces 
Food  additive  petitions: 

Amoco  Corp.,  62062 

General  Electric  Co.,  62062-62063 
Medical  devices;  premarket  approval: 

Urologix,  Inc.;  T3  Targeted  Transurethral  Thermoablation 
System:  Model  4000,  62063 


AdmlnistrBtlon 


Federal  Acquisition  Regulation  (FAR): 
Ageiu:y  information  collection  activities- 
Proposed  collection;  comment  request,  62000-62001 

HaaNh  and  Human  Sarvlcas  Dapartmant 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 


Grant  and  cooperative  agreement  awards: 
American  Indian  Higher  Education  Consortium,  62060 

liaaWti  Can  Financing  Administration 


Agency  information  collection  activities: 
Proposed  collection;  comment  request,  62063-62065 
Submission  tot  OMB  review;  comment  request,  62065 

Houaing  and  Urban  Devalopmant  Department 

NOnCES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  62066- 
62068 

Indian  Affairs  Buraau 
Nonces 

brigation  projects;  operation  and  maintenance  charges: 
Walker  River  Irrigation  project.  NV.  62069-62070 

Interior  Dapartmant 

See  Fish  and  Wildlife  Service 
See  Indian  Afhirs  Bureau 
See  Land  Management  Bureau 


Intamai  Revenue  Sarvloa 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  62113 
Health  Insurance  Portability  and  Accountability  Act  of 
1996;  implementation: 
Individuals  losing  United  States  citizenship;  quarterly 
list;  correction,  62121 

tntamatlonal  Trade  Adminiatration 

NOTICES 
Antidumping: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  firom- 
France  et  al.,  61963 
Cut-to-length  carbon  steel  plate  from- 
China,  61964-61998 

IntamatlonalTrada  Commission 

NOTICES 

Import  investigations: 
Acesul&me  potassium  and  blends  and  prodiicts 

containing  same,  62070-62071 
Collated  roofing  nails  from- 

China  and  Taiwan,  62071-62072 
SDRAMs,  DRAMs,  ASK>,  RAM-and-Logic  chips. 

microprocessors,  microcontrollers,  and  processes  for 
manufacturing  same  and  products  containing  same, 
62072 

Justios  Dapartmant 

See  Antitrust  Division 

See  Drug  Enforcnnent  Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Essroc  Cement  Corp.,  62073 
National  Wood  Preservers,  Inc.  et  al.,  62073 
North  American  Group  Ltd.,  et  al.,  62073-62074 
Railway  Reorganization  Estate,  Inc.,  62074 

Labor  Department 
Nonccs 
Meetings: 
School-to-Work  Opportunities  Advisory  Council,  62024- 
62025 
North  American  Agreement  on  Labor  Qnporation: 
Detnmination  regarding  review  of  submission  *9702, 
62075-62076 

Land  Managamant  Bureau 

NOTICES 
Meetings: 

Resource  advisory  councils— 
Dakotas  Distiict,  62070 
Withdrawal  and  reservaticm  of  lands: 

Nevada,  62070 

Natlonai  Aaronauttca  and  Space  Administration 

NOnCES 

Federal  Acqiiisition  Regulation  (FAR): 
Agency  information  collection  activities- 
Proposed  collection;  comment  request,  62000-62001 

National  Council  on  DiaabUity 

NOTICES 
Privacy  Act: 
Systems  of  records,  62076-62077 
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Nationai  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  62077 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases,  62066 

National  Institute  of  Mental  Health,  62065 

National  Institute  on  Drug  Abuse,  62065 

Scientific  Counselors  Board,  62066 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Ck>asta]  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs- 
Evaluation  findings  availability.  61998-61999 

National  Science  Foundation 

•  NOTICES 

Meetings: 
Advanced  Scientific  Computing  Special  Emphasis  Panel, 

62077-62078 
Hiunan  Resource  Development  Special  Emphasis  Panel, 

62078 

National  Telecommunications  and  Information 
Administration 

NOTICES 
Meetings: 
Public  Interest  Obligations  of  Digital  Television 
Broadcasters  Advisory  Committee.  61999 

Navy  Dspartment 

RULES 

Privacy  Act;  implementation.  61913-61914 
NOTICES 

Patent  hcenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Prime  Capital  Croup.  Inc..  62019-62020 
Privacy  Act: 

Systems  of  records,  62020-62024 

Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  62078-62079 
Reports  and  guidance  documents;  availability,  etc.: 

Mixed  radioactive  and  hazardous  waste;  testing 
requirements,  62079-62094 

Office  of  United  States  Trade  Rspresentativs 
See  Trade  Representative,  Office  of  United  States 

Postal  Service 

RULES 

Board  of  Governors  bylaws: 
Chief  Postal  Inspector;  appointment  and  removal 
provisions,  61914 

President's  Commission  on  Critical  Infrastructure 
Protection 

NOTICES 
Meetings,  62094 

Public  Debt  Bureau 

See  Fiscal  Service 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Reesarcti  and  Special  Programs  Administration 
not;  CCS 

Hazardous  materials  transportation: 
Preemption  determinations;  correction,  62121 

Securities  and  Exctiange  Commission 

PROPOSED  RULES 
Seciuities: 

Disclosure  documents;  household  delivery,  61933-61942 
NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co.;  correction,  62121 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Corp.  et  al..  62107-62111 

Textlie  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Supervision  Office 

PROPOSED  RULES 
Risk-based  capital: 
Recourse  and  direct  credit  substitutes 
Correction.  62234-62237 

Trade  Repreeentative,  Office  of  United  States 

NOTICES 
Meetings: 
Trade  Policy  and  Negotiations  Advisory  Committee. 
62094-62095 
Trade  Policy  Staff  Committee: 
Asia-Pacific  Economic  Coo[>eration  negotiation;  comment 
request,  62095-62096 

Transportation  Dspartment 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  DapSrtmsnt 

See  Comptroller  of  the  Currency 
See  Customs  Service 
See  Fiscal  Service 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 
Nonccs 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  62111- 
62112 

United  States  information  Agsncy 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Edmimd  S.  Muskie  and  Freedom  Support  Act  graduate 

fellowship  programs,  62113-82116 
Freedom  Support  Act  undergraduate  program.  62116- 

62118 
NIS  college  and  university  partnership  program.  62118- 
62120 
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In  This 


Part  II 

Department  of  Health  and  Himian  Services.  Children  and 
Families  Administration,  62124-62231 

Part  III 

Federal  Deposit  Insurance  Corporation,  and  Federal  Reserve 
System;  Department  of  the  Treasiuy,  Comptroller  of  the 
Currency,  and  Office  of  Thrift  Supervisicn.  62234- 
62237 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
niunbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  BuHstln  Board 

Free  Electroiiic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  curmMive  list  of  the  parts  affected  this  month  can  be  found  in  the 
-  Aids  section  at  ttie  end  of  this  issue. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  gerteral 
applicability  and  legal  effect.  mosA  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  pubtohed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Animal  and  Plant  Haatth  Inapection 


7CFRPart301 
(DoefcM  Na  •7-06»-ai 


FruttFly;  Ramoval  of  an 
From  Quaf  anilna 


AOBICY:  Animal  and  Plant  Health 
In^Mction  Service.  USDA. 
ACTION:  Interim  rule  and  request  for 
comooents. 

SUMMARV:  We  are  «in«tnHiwg  the 
Mediterranean  fruit  fly  regulations  by 
removing  all  of  the  quarantined  area  in 
Polk  County.  PL.  from  the  list  of 
quarantined  arees.  We  have  determined 
that  the  Mediterranean  fruit  fly  has  been 
eradicated  from  this  area  and  *hat 
restrictions  are  no  longer  neceesary. 
This  action  relieves  unnecessary 
restrictions  on  die  interstate  movement 
of  regulated  articles  from  this  area. 
OATBB:  interim  rule  efiisctive  November 
14. 1097.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
January  20, 1998. 

ADOfiniCB.  Please  send  an  cniginal  and 
three  copies  of  your  comments  to 
Dodcet  No.  07-056-8,  Regulatory  ~ 
Analjrsis  and  Development.  PPD. 
APHIS,  suite  3003, 4700  River  Rowl 
Unit  118.  Rivanlale.  MD  20737-1238. 
Please  stats  that  your  comments  i^at  to 
Docket  Na  97-056-8.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building.  14th  Street 
and  Indeplnidence  Avome  SW., 
Washington.  DC,  between  8  am.  and 
4:30  pjn.,  Monday  dnouj^  Friday, 
except  holidays.  Persons  wishing  to 
inspect  cimments  are  requestecf  to  call 
ahead  on  (202)  890-2817  to  fodlitate 
entry  into  the  comment  reading  room. 
FOR  RIR1MERMP0RMATI0N  CONTACT:  Me. 
Michael  B.  SteCsn.  Operations  Officer. 
Domestic  and  Emergency  Operations, 
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PPQ,  APHIS.  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236,  (301)  734- 
8247;  or  e-mail: 
m8tefendaphi8.u8da.gov. 

SUPPLEMBtTARY  INf^MMATlON: 

Backgrouad 

The  Mediterranean  fruit  fly,  Ceratitu 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  can  cause 
serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 

of  serious  outbreaks.     

The  regulations  in  7  CFR  301.78 
through  301.78-10  (refoned  to  below  as 
the  regulations)  resbrict  tbe  interstate 
movement  of  regulated  articles  from 
quarantined  arees  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States.  Since  an  initial  finding  of 
Medfly  infestation  in  Hillsborough 
County,  FL,  in  June  1007,  quarantined 
areas  have  included  all  or  portions  of 
Hillsborough,  Manatee.  Orange.  Polk, 
and  Sarasota  Counties.  FL. 

In  an  interim  rule  ^Eective  on  June  6, 
1907,  and  puUished  in  the  Federal 
SofielBr  on  June  20, 1907  (62  FR  33537- 
33539,  Docket  No.  97-056-2),  vm  added 
a  portion  of  Hillsborough  County,  FL,  to 
the  list  of  quarantined  areas  and 
restricted  the  intesstate  movement  of 
regulated  articles  from  that  quarantined 
area.  In  a  second  interim  mle  effective 
on  July  3, 1997,  and  puUished  in  the 
Federal  KegialBr  on  July  10. 1907  (62  FR 
36976-36978,  Docket  No.  97-056-3),  we 
expanded  the  quarantined  area  in 
Hillsborough  County,  FL,  and  added 
areas  in  Manatee  and  Polk  Counties.  FL, 
to  the  list  of  quarantined  areas.  In  a 
third  interim  rule  effective  on  August  7, 
1997,  and  published  in  the  Federal 
Kegiater  on  August  13. 1997  (62  FR 
43269-43272.  Docket  No.  97-056-4),  we 
furdier  expanded  the  quarantined  area 
by  adding  new  arees  in  Hillsborough 
Qnmty.  n..  and  an  aree  in  Orange 
County.  FL.  to  the  list  of  quarantined 
areas.  In  that  third  interim  rule,  we  also 
revised  the  entry  for  Manatee  Coimty. 
FL,  to  make  the  boundary  lines  of  the 
quarantined. area  more  accurate.  In  a 
fourth  interim  rule  effective  on 
September  4, 1997,  and  published  in  the 
Federal  R^feler  on  September  10, 1997 
(62  FR  47553-47558,  Docket  No.  07- 


056-5),  we  quarantined  a  new  area  in 
Polk  County.  Fl,  and  an  area  in  Sarasota 
County,  FL  In  a  fifth  interim  rule 
effective  on  October  15, 1997,  and 
published  in  the  Federal  Register  on 
October  21, 1997  (62  FR  54571-54572. 
Docket  No.  97-056-7),  we  "•nnoved  all 
or  portions  of  the  qiiarantined  areas  in 
Hillsborough.  Manatee,  Orange,  Polk, 
and  Sarasota  Counties,  FL,  from  the  list 
of  qiiarantined  areas. 

We  have  determined,  based  on 
trapping  siirveys  conducted  by  the 
Animal  and  Plant  Health  Inspection 
S«vice  (APHIS)  and  Florida  State  and 
coimty  agency  inspectors,  that  the 
Medfly  has  been  eradicated  from  Polk 
County,  FL.  The  last  finding  of  the 
Medfly  thought  to  be  associated  with 
the  infestation  in  this  area  occurred  on 
August  28. 1997.  Since  then,  no 
evidence  of  infestation  has  been  foimd 
in  Polk  County,  FL  We  are.  therefore, 
removing  Polk  County,  FL,  from  the  list 
of  arees  in  §  301.78-3(c)  quarantined 
because  of  the  Medfly.  A  portion  of 
Hillsborough  Coimty,  FL,  remains 
quarantined. 

fmawwHale  Action 

The  Administrator  of  the  Animal  and 
Plant  Heelth  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment 
The  area  in  Florida  affected  by  this 
document  was  quarantined  to  prevent 
the  Medfly  from  spreeding  to 
noninfested  areas  of  the  United  States. 
Because  the  Medfly  has  been  eradicated 
from  this  area,  and  because  the 
continued  quarantined  status  of  this 
area  would  impoae  unnecessary 
regulatory  restrictions  on  the  public,  '; 
immediate  action  is  warranted  to  relieve 
restrictions. 

Because  priw  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  this  rule  efiisctive  upon 
signature.  We  will  consider  comments 
that  are  received  within  60  days  of 
publication  of  diis  rule  in  the  Fedaral 
Raglstwi.  After  the  comment  period 
closes,  we  will  publish  another 
documoit  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  malring  to  the  rule 
as  a  result  of  the  comments. 
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Executive  Order  1Z866  and  Regulatory 
Flexifaiiity  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  amends  the  Medfly 
regulations  by  removing  an  area  in  Polk 
County,  FL,  from  quarantine  for  Medfly. 
This  action  afiects  the  interstate 
movement  of  regulated  articles  from  this 
area.  There  are  approximately  31  small 
entities  that  could  be  affected,  including 
7  fruit  stands,  10  food  stores,  1 
transporter,  9  commercial  growers,  and 
4  processing  plants. 

Tlieae  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  o{>erating  in  the 
State  of  Florida.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate  movement,  and  the  sale  of 
these  articles  woiild  not  be  affected  by 
this  interim  rule. 

Therefore,  this  action  should  have  a 
minimal  economic  effect  on  the  small 
ffintities  operating  in  the  area  of  Polk 
County  that  has  been  quarantined 
because  of  Medfly.  We  anticipate  that 
the  economic  impact  of  lifting  the 
quarantine,  though  positive,  will  be  no 
more  significant  than  was  the  minimal 
impact  of  its  imposition. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.015  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  • 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Exscntive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12986.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  efiiect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
phA Hanging  this  rule. 

Paparwork  Redaction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1095  (44  U.S.C  3501 
etseq.). 


List  of  Sul^ects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  reed  as  follows: 

Anlbority:  7  U.S.C  147a.  ISObb,  ISOdd, 
ISOee,  150ff.  161. 162.  and  164-167;  7  CFR 
2.22.  2.80,  and  371.2(c). 

2.  In  §301.76-3,  paragraph  (c),  the 
entry  for  Florida  is  revised  to  read  as 
follows: 

1301.78-3    QuarantinadaraM. 

(c)  •  •  • 

FLORIDA 

Hillsborough  County.  That  portion  of 
Hillsborough  County  beginning  at  the 
intersection  of  1-75  and  the 
Hilbborough/Pasco  County  line;  then 
west  along  the  Hillsborough/Pasco 
Coimty  line  to  the  section  line  dividing 
sections  5  and  6.  T.  27  S.,  R.  18  E.;  then 
south  along  the  section  line  dividing 
sections  5  and  6,  T.  27  S..  R.  18  E.  to 
Veterans  Expressway;  then  south  along 
Veterans  Expressway  to  Erhlich  Road; 
then  west  along  Erhlich  Road  to  Gonn 
Highway:  then  north  along  Gunn 
Highway  to  Mobley  Road;  then  west 
along  Mobley  Road  to  Racetrack  Road; 
then  southwest  along  Racetrack  Road  to 
the  Pinellas/Hillsborough  County  line; 
then  south  along  the  Pinellas/ 
Hillsborough  County  line  to  1-275;  then 
east  along  1-275  to  the  western  most 
land  mass  at  the  eastern  end  of  the 
Howard  Franklin  Bridgjs;  then  along  an 
imagiDary  line  along  the  shoreline  of  the 
Old  Tampa  Bay.  Tampa  Bay.  and 
Hillsborough  Bay  (including  the 
Interbay  Peninsiila.  Davis  Island, 
Harbour  Island.  Hooker's  Point,  and  Port 
Sutton)  to  the  northern  shoreline  of  the 
Alafia  River's  extension:  then  east  along 
the  northern  shoreline  of  the  Alafia 
River  to  1-75;  then  north  along  1-75  to 
the  point  of  beginning. 

Done  in  Washington.  DC.  this  14th  day  of 
November  1997. 
CnigA-Baad. 

Acting  AdndnistratoT,  AnimaTand  PUmt 
Health  Inspection  Service. 
[FR  Doc.  97-30506  Filed  11-19-97;  8:45  am] 
coocMis-a*-* 


DEPARTMENT  OF  AQRICULTURE 

Faderal  Crop  Insuranc*  Corporation 

7  CFR  Parts  416  and  457 

P9B  Crop  Insurance  Ragulations;  an9 
Common  Crop  Inauranca  Ragulations, 
Qraan  Paa  Crop  Inauranca  Proviaiona 

JkOENCY:  Federal  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Final  rule. '-'' 

StMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
green  peas.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  separate  green 
peas  and  dry  peas  into  separate  crop 
insurance  provisions,  include  the 
current  pea  crop  insurance  regulations 
with  the  Common  Crop  Insurance 
Policy  for  ease  of  use  and  consistency  of 
terms,  and  to  restrict  the  effect  of  the 
current  pea  crop  insurance  regulations 
to  the  1997  and  prior  crop  yean. 
EFFECTIVE  DATES:  December  22. 1997. 
FOR  FUIVTHER  MPORMATION  CONTACT: 
Louise  Narber.  Insurance  Management 
Specialist.  Research  and  Development. 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Hoknes  Road,  Kansas  City.  MO  64131. 
telephone  (816)  926-7730. 

SUPPIXMENTARY  MFOraiATION: 
Exacudve  Ordar  No.  12886 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Ordw  No.  12866.  and.  therefore,  this 
rule  luM  not  been  reviewed  by  OMB. 

Paperworii  Reduction  Act  of  1995 

Under  the  Pafierwork  Reduction  Act 
of  1905  (44  U.S^C  chapter  35], 
collections  of  infonnatioa  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0563-0053. 


Unfimded  Mandatas  RefanB  Act  off 
1095 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  esti^lishes  requirements  for 
Federal  agencieB  to  assess  the  efEscts  of 
their  regulatory  acticms  on  State,  local, 
and  tribal  govemnwnts  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
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provisions  of  title  11  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector,  llierefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effiact  on  states  or  their  political 
subdivistons,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexilrility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amount  of  work  required  of 
insurance  companies  will  not  increase 
because  the  information  used  to 
determine  eligibility  is  already 
maintained  at  their  office  and  the  other 
information  required  is  already  being 
gathered  as  a  result  of  the  present 
policy.  No  additional  actions  are 
required  as  a  result  of  this  action  on  the 
part  of  either  the  producer  or  the 
reinsured  company.  Additionally,  the 
regulation  does  not  require  any  action 
on  the  part  of  the  small  entities  than  is 
required  on  the  part  of  the  large  entities. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibili^  Act  (5  U.S.C 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Aaeistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  civil  justice  reforms.  The 
provisions  of  this  rule  wiU  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  Stete  and  local  laws  to  the 
extent  such  Stete  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 


exhausted  before  any  action  for  judicial 
review  may  be  brought 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Stetement  is  needed. 

National  PerfiDmiance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday,  May  1. 1997,  FQC 
published  a  proposed  rule  in  the 
Fedn-al  Reg^ter  at  62  FR  23680  to  add 
to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.137,  Green  Pea  Crop 
Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  yeara.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring  green 
peas  foimd  at  7  CFR  part  416  (Pea  Crop 
Insurance  Regulations).  FCIC  also 
amends  7  CFR  part  416  to  limit  its  effect 
to  the  1997  and  prior  crop  yeara. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  58  comments  were  received 
from  an  insurance  service  organization, 
a  reinsured  company,  a  crop  insiuance 
agent,  and  a  food  corporation.  The 
comments  received,  and  FQC's 
responses  are  as  follows: 

Comment:  An  insurance  service 
organization  recommended  that  several 
definitions  common  to  n\ost  crops  be 
put  into  the  Basic  Provisions. 

Response:  The  Basic  Provisions, 
which  are  currently  in  the  regulatory 
review  process,  will  include  definitions 
of  commonly  used  terms,  and  this  rule 
will  be  revised  to  delete  these 
definitions  when  the  Basic  Provisions 
are  published  as  a  final  rule. 

Gomment:  An  insurance  service 
organization  recommended  that  the 
sentence  in  the  definition  of  "bypassed 
acreage"  that  states  "Bypassed  acreage 
upon  which  an  indonnity  is  payable 
will  be  considered  to  have  a  zero  yield 
for  Actual  Production  History  (AFH) 
purposes"  be  deleted  since  it  is 
addressed  elsewhere  and  does  not 
belong  in  the  definition. 

Response:  FOC  has  deleted  the 
second  sentence  from,  and  revised,  the 
definition  of  bypassed  acreage. 
Provisions  have  been  added  in  section 


3  to  explain  bypassed  acreage  when 
determining  approved  yield. 

Comment:  An  insurance  service 
organization  questioned  whether  dry 
pea  varieties  were  shell  type  or  pod  type 


Response:  The  definition  of  green 
peas  specifies  that  it  may  be  shell  or  pod 
type.  The  definition  of  "dry  peas"  has 
been'tevised  to  clarify  the  distinction 
between  green  and  diy  peas. 

Comment:  An  insurance  service 
organization  recommended  that  the 
definition  of  "final  planting  date"  be 
revised  to  delete  the  phrase  "for  the  full 
production  guarantee"  since  the  late 
planting  provisions  are  not  applicable. 

Response:  The  proposed 
recommendation  has  not  been  made 
because  late  planting  coverage  will  be 
available  if  allowed  by  the  Special 
Provisions  and  the  producer  provides 
written  approval  frnm  the  processor  by 
die  acreage  reporting  date  that  it  will 
accept  the  production  from  the  late 
planted  acreage. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
expressed  concern  with  the  definition  of 
"good  farming  practices"  which  makes 
refermce  to  "cultiiral  practices 
generally  in  use  in  the  coimty  *  •  • 
recognized  by  the  Cooperative  Stete 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county." 
The  commenten  questioned  whether 
cultiual  practices  that  are  not  explicitiy 
recognized  (or  possibly  known)  by  the 
Cooperative  Stete  Research,  Education, 
and  Extension  Service  might  exist  The 
commenters  indicated  that  the  term 
"county"  in  the  definition  of  "good 
ferming  practice"  should  be  changed  to 
"area."  "The  insurance  service 
organization  also  recommended  adding 
the  word  "generally"  before  "recognized 
by  the  Cooperative  Stete  Research, 

Education,  and  Extension  Service 

•  •  •  » 

Response:  The  Cooperative  Stete 
Research,  Education,  and  Extension 
Service  (CSREES)  recognizes  &rming 
practices  that  are  considered  acceptable 
for  producing  green  peas.  If  a  producer 
is  following  practices  currentiy  not 
recognized  as  acceptable  by  the 
CSREES,  such  recognition  can  be  sought 
by  interested  parties.  Use  of  the  term 
"generally"  will  only  create  an 
ambiguity  and  make  the  definition  more 
difficult  to  administer.  Although  the 
cultural  practices  recognized  by  the 
CSREES  may  only  pertain  to  specific 
areas  within  a  coimty,  the  actuarial 
documenta  are  on  a  county  basis. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  service 
organization  questioned  if  the  definition 
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of  "peas"  was  intended  to  include  both 
"dry"  and  "green"  peas. 

Response:  The  definition  of  "peas" 
includes  both  green  and  dry  peas.  The 
definitioQ  of  "peas"  has  been  revised  to 
include  green  or  dry  peas. 

Comment:  An  insurance  service 
organization  raconunended  that  the 
rjwfinitinn  of  "replanting"  be  clarified  by 
isBerting  "green  pea"  between  the  last 
two  words  ("successful"  and  "crop")  of 
the  sentence. 

Responses  To  be  consistent  with 
language  contained  in  the  proposed  rule 
of  the  Basic  Provisions,  FC3C  has 
revised  the  definition  to  clarify  that 
"replanting"  is  performing  the  cultural 
practices  necessary  to  prepare  the  land 
to  replace  the  seed  of  the  damaged  or 
destroyed  crop  and  then  replacing  the 
seed  in  the  insured  acreage. 

Comment:  An  insurance  service 
organization  recommended  that  section 
2(c)  of  the  proposed  rule  clarify  whether 
optional  units  are  available  if  the 
processor  contract  stipulates  the  number 
of  contracted  acres,  or  only  if  the 
contract  does  not  specify  an  amount  of 
production. 

Response:  FdC  agrees  and  has 
amended  section  2(a)  to  clarify  that  for 
processor  contracts  that  stipulate  a 
specific  amount  of  production  to  be 
delivered,  the  basic  imit  will  consist  of 
all  acreage  planted  to  the  insured  crop 
in  the  counfy  that  will  be  used  to  fulfill 
the  processor  contract,  and  optional 
units  will  not  be  established.  The 
language  in  section  2  has  also  been 
revised  and  reformatted  to  clearly  state 
the  requirements  for  both  the  acreage 
based  and  production  based  processor 
contracts. 

Comment:  An  insxirance  service 
organization,  a  reinsured  company,  an 
insurance  agent,  and  a  food  corporation 
recommended  that  unit  division  by 
green  pea  type  remain  as  an  option.  The 
commenters  stated  that:  (1)  Unit 
division  by  early,  mid  and  late-season 
green  peas  is  the  only  unit  division 
option  available  in  many  areas  other 
than  share  or  farm  serial  number,  (2)  it 
would  complicate  loss  adjustment  if  a 
claim  on  an  early-season  variefy  had  to 
be  deferred  until  the  late-season  variefy 
was  harvested;  (3)  productivity  varies 
between  types  (as  has  been  defined  as 
requiring  a  specific  amount  of  heat  units 
for  maturify  during  a  normal  growing 
season);  and  (4)  growing  early  and  late- 
season  green  peas  are  two  separate 
operations.  The  early-season  green  peas 
are  planted  in  April  and  early  May  and 
thrive  on  the  cooler  temperatures.  They 
are  harvested  in  June  and  avoid  the  heat 
of  early  summer.  This  early  harvest 
allows  the  producer  the  option  of 
planting  a  full  season  crop  after  the  peas 


are  harvested.  The  early-season  peas  are 
lower  yielding  and  are  priced  less  on 
processor  contracts.  Late-season  green 
peas  are  full  season,  higher  yielding, 
and  priced  much  higher  to  allow  the 
producer  a  return  competitive  with 
other  full  season  crops. 

Response:  As  new  varieties  of  green 
peas  have  been  developed  and  the 
original  types  intermixed,  it  has  become 
more  and  more  difficult  to  define  the 
type  of  green  pea  into  which  a  variety 
foils.  Due  to  the  need  for  consistency 
among  regions  and  crops,  FCIC  has 
determined  to  delete  units  by  type  for 
early,  mid.  and  late  season  green  peas  or 
by  planting  date. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
questioned  the  distinction  between 
"shell"  and  "pod"  type  peas  and 
questioned  what  would  be 
accomplished  by  providing  optional 
units  by  shell  or  pod  type  peas.  The 
commenter  also  asked  how  shell  and 
pod  type  peas  will  be  identified. 

Response:  Shell  type  peas  are  defined 
as  green  peas  that  are  shelled  prior  to 
eating,  canning,  or  &«ezing.  Pod  type 
peas  are  defined  as  green  peas  intended 
to  be  eaten  without  shelling  (e.g..  snap 
peas,  snow  peas,  and  Chinese  peas).  Pod 
type  and  shell  type  peas  are  grown  far 
a  different  purpose  and  a  different 
market.  Because  of  the  clear  distinction 
between  these  types  of  peas,  the 
provisions  have  been  amended  to  allow 
optional  unit  division  for  shell  type  and 
pod  type  green  peas. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
expressed  concern  that  FSA  has 
consolidated  all  land  under  the  same 
ownership  into  onaFarm  Serial  Number 
wherever  possible  in  the  Northeast 
states,  which  serves  as  a  deterrent  to  the 
purchase  of  buy-up  coverage  by  the 
laraer,  successful  producer. 

Response:  Depending  on  the 
processor  contract  teems,  optional  units 
are  available  by  section,  section 
equivalent.  FSA  Farm  Serial  Number, 
irrigated  and  non-irdgated  practice,  or 
by  shell  type  and  pod  type  green  peas. 

Comment:  An  insurance  service 
organization  recommended  revising 
section  2(f)(1)  of  the  proposed  rule  to 
read  "You  must  have  provided  records 
by  the  production  reporting  date,  which 
can  be  independenUy  verified,  *   *  *." 
They  stated  that  this  would  eliminate 
the  potential  for  misinterpretation  that 
the  policyholder  qualifies  for  separate 
optional  units  simply  by  listing  them  on 
the  acreage  report  and  having  records 
available  at  home. 

Response:  Producers  do  not  have  to 
provide  records  by  the  production 
reporting  date.  Producera  report 


production  and  acreage  information  by 
the  production  reporting  date  and  only 
provide  records  which  can  be 
independenUy  verified  when  requested 
by  the  insurance  provider.  Therefore,  no 
change  has  been  made. 

Comment:  A  reinsured  company 
questioned  whether  verification  of 
production  from  an  optional  unit  using 
"measurement  of  stored  production,"  as 
specified  in  section  2(f)(3)  of  the 
proposed  rule  applies  to  green  peas. 

Response:  Green  peas  are  not  put  into 
storage  before  processing.  Theltefore, 
FCIC  has  removed  this  provision. 
Comment:  An  insurance  service 
organization  recommended  removal  of 
the  opening  phrase  in  section  2(f)(4)(il) 
of  the  proposed  rule  that  states  "In 
addition  to,  or  instead  of,  establishing 
optional  units  by  section,  section 
equivalent  or  FSA  Farm  Serial  Number, 
•  •   •"  since  section  2(f)(4)  of  the 
proposed  rule  specifies  that  "Each 
optional  unit  must  meet  one  or  more  of 
the  following  criteria,  *  *  *." 

Response:  FQC  agrees  and  has 
revised  section  2(b)(5)  of  the  final  rule 
accordingly. 

CommentJ^a  insurance  service 
organization  questioned  if  the  standard 
language  in  section  3(a)  of  the  proposed 
rule  which  allows  the  producer  td  select 
only  one  price  election  for  all  the  green 
peas  in  the  county  insured  imder  this 
policy  unless  the  Special  Provisions 
provide  different  price  elections  by 
type,  in  which  case  the  producer  may 
select  one  price  election  for  each  green 
pea  type  designated  in  the  Special 
Provisions,  refers  to  the  current  early, 
mid,  and  late-season  types  or  to  the 
shell  and  pod  types  specified  in  the 
proposed  rule.  They  also  emphasized 
that  the  price  election  for  green  peas  is 
a  percentage  of  the  contract  price.  As 
some  producers  contract  with  more  than 
one  processor,  the  contract  prices  may 
be  different,  and  it  would  not  be 
possible  to  limit  them  to  one  "price"  by 
type,  only  to  one  "percentage." 

Response:  FQC  agrees  and  has 
revised  section  3(a)  to  specify 
percentages. 

Comment:  An  insurance  service 
organization  recommended  that  the 
provision  in  section  3(b)  of  the  proposed 
rule,  that  addressed  the  weight  of  th«"  • 
shelled  peas  as  the  basis  for  loss 
ad|\istment  calculations,  APH  yields, 
and  the  guarantee,  be  moved  to  section 
12(c)(2). 

Response:  FQC  believes  that  the 
provisions  in  section  3(b)  of  the 
proposed  rule  are  being  misinterpreted. 
The  harvesting  equipment  removes  the 
pees  from  the  pods  of  shell  type  peas 
prior  to  delivery  to  the  processor.  In 
addition,  the  APH  yield  and  guarantee 


Federal  Ragjrter  /  Vol.  62,  No.  224  /  Thui»day,  November  20,  1997  /  Rules  and  R^ulations  81901 


are  based  on  the  jrield  after  the 
tenderometer  reading,  grade  factor,  or 
sieve  size  is  taken  into  consideration. 
Therefore,  section  3(b)  of  the  proposed 
rule  has  heeta  deleted. 

Comment:  An  instirance  service 
organization  stated  that  February  15 
seems  early  for  the  cancellation  and 
termination  dates  for  Delaware  and 
Maryland.  They  stated  that  the  date 
table  has  a  March  15  sales  closing  date 
for  these  states  and  questioned  if  the 
1998  date  would  he  a  month  earlier  and. 
if  so,  why. 

Response:  The  sales  dosing  date 
contained  in  the  Special  Provisions  for 
these  states  was  F^ruary  15  for  the 
1996  and  1997  crop  years,  not  March  15. 
That  date  is  set  by  statute.  The 
cancellation  and  termination  dates  for 
all  crops  are  being  changed  to 
correspond  with  ttie  sales  closing  date. 
Thererore.  no  change  has  been  made. 

Comment:  An  insurance  service 
organization  stated  that  language  in 
section  6  requiring  the  producer  to 
provide  a  copy  of  the  processor  contract 
no  later  than  the  acreege  reporting  date 
could  inovide  a  loophole  by  allowing 
producos  to  wait  until  acreage 
reporting  time  to  decide  if  they  want 
coverage. 

Response:  There  is  no  evidence  that 
allowing  the  producer  to  provide  a  copy 
of  the  processor  contract  as  late  as  the 
acreage  reporting  date  has  resulted  in 
producers  waiting  to  decide  until  the 
acreage  reporting  date  if  they  want 
coverage.  Green  pea  producers  usually 
have  a  processor  contract  in-fbrce  by  the 
final  planting  date.  The  requirement  to 
provide  a  copy  of  the  processor  contract 
with  the  acreage  report  is  convenient  for 
the  producer.  Therefore,  no  change  has 
been  made. 

Comment:  An  insurance  service 
organization  questioned  whether  any 
processor  contract  would  allow 
interplanted  green  pees  or  green  peas 
planted  into  an  established  grass  or 
legume.  The  commenter  further 
indicated  that  consideration  should  be 
given  to  inserting  the  language  in 
section  7(a)(4)  of  the  proposed  rule  into 
the  Basic  Ftovisions. 

Response:  FQC  agrees  that  processing 
green  peas  has  seldom,  if  ever,  been 
interplanted  with  another  crop  or 
planted  into  an  established  grass  or 
legume.  However,  production  practices 
are  constantiy  evolving.  FQC  chooses  to 
retain  the  provisions  of  section  7(a)(3)  of 
the  final  rule  to  accommodate  such 
developments  if  they  should  occur.  In 
addition,  the  interplanted  language  is 
not  consistent  among  the  crop  policies 
and,  therefore,  will  be  retained  in  the 
crop  provisions. 


Comjnent;  An  insurance  service 
organization  indicated  that  language  in 
section  7(b)  Uiat  states  "You  will  be 
considered  to  have  a  share  in  the 
insured  crop  if,  under  the  processor 
contract,  you  retain  possession  of  the 
acreage  on  which  the  green  pees  are 
grown,*  *  '"suggests thatonly a 
landlord  would  have  a  share  in  the 
insured  crop.  The  commenter 
questioned  whether  the  provision  in 
section  7(b)  is  already  covered  in 
sections  7(aKl)  and  (3)  of  the  proposed 
rule. 

Response:  The  language  in  section 
7(b)  was  intended  to  cover  producers 
who  have  a  crop  share  agreement,  rent, 
or  own  acreage.  The  word  "possession" 
has  been  changed  to  "control"  for 
clarification.  Section  7(a)  specifies 
requirements  for  insurance  coverage  on 
the  crop,  while  section  7(b)  specifies 
requirements  for  an  insurable  share  in 
the  crop.  Therefore,  both  provisions  are 
necessary. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
questioned  whether  the  provision  in 
section  9(b).  which  states  that  the 
insurance  period  ceases  on  the  date 
sufficient  production  is  harvested  to 
fulfill  the  producer's  processor  contract, 
conflicts  with  the  provision  in  section 
12(a),  that  states  "We  will  determine 
your  loss  on  a  unit  basis."  The 
commenten  questioned  whether 
production  to  coimt  from  ah  appraisal 
prior  to  harvest  would  be  included 
when  determining  fulfillment  of  the 
processor  contract  The  insurance 
service  organization  questioned  whether 
the  insured  would  know  when  enough 
production  is  harvested  to  fulfill  the 
processor  contract  This  commenter 
asked  if  production  exceeding  the 
contracted  amount  is  considcned 
production  to  count  for  APH  or  loss 
adjustmmt  or  whether  the  processor 
settlemmt  sheet  is  the  only  acceptable 
record.  The  insurance  service 
oiganization  noted  that  the  provisions 
in  section  9(b)  state  "*  *  *  the 
insurance  period  ends  when  the 
production  delivered  to  the  processor 
equals  the  amount  of  production  stated 
in  the  green  pea  contract"  However,  the 
commenter  questioned  whether 
"delivered  to"  is  the  same  as  "accepted 
by"  the  processor. 

Response:  Section  9(b)  does  not 
conflict  with  section  12(a).  For 
processor  contracts  based  on  a  stated 
amount  of  production,  FQC  is  only 
insuring  tlw  contract  amount  and  tiie 
producer  can  only  obtain  basic  units  by 
processor  contract  Therefore,  once  the 
contract  is  fulfilled,  insurance  ceeses  on 
the  unit  mad  there  is  no  payable  loss.  If 
the  contract  is  not  fiilfilled  and  there  is 


still  unharvested  production,  any 
insur^le  cause  of  loss  is  covered.  Widi 
respect  to  the  issue  of  production  from 
appraised  acreage,  such  production  will 
not  count  toward  fulfillment  of  the 
processor  contract,  although  it  may  be 
used  to  detramine  production  to  count 
for  the  unit  or  the  producer's  approved 
jrield  if  the  acreage  is  not  bypassed  due 
to  an  insurable  cause  of  loss  that  rendeis 
such  production  unacceptable  to  the 
processor.  With  respect  to  when  the 
producer  would  know  when  the 
imx»ssor  contract  was  fulfilled,  records 
are  kept  as  production  is  delivered  to 
the  processor.  Therefore,  the  producer 
can  determine  when  the  contract  was 
fulfilled.  All  production  from  the  unit, 
including  any  excess  of  the  amount 
stated  in  the  contract,  will  be 
considered  as  production  to  count  when 
detennining  the  producer's  approved 
yield.  For  the  purposes  of  loss 
adjustment,  the  amoimt  shown  on  the 
settlement  sheet,  plus  any  appraised 
production  that  was  not  byptuued  due  to 
an  insurable  cause  that  rendered  the 
production  imacceptable  to  the 
processor,  will  be  included  as 
production  to  count  FQC  has  revised 
section  9(b)  to  clarify  that  insurance 
ceases  when  the  contract  is  fulfiUed  if 
the  processor  contract  stipulates  a 
specific  amount  of  production. 

Comment:  An  insurance  service 
organization  stated  that  September  15  is 
too  early  for  the  end  of  insurance 
coverage  for  dry  peas  and  that  the 
change  to  September  30  must  be 
incorporated  into  the  dry  pea  provisions 
as  welL 

Response:  The  dry  pea  and  green  pea 
provisions  are  now  separate  provisions 
with  difbrent  dates.  Tlie  insured  crop 
under  these  provisions  is  green  pees,  ff 
the  green  peas  will  be  harvested  as  dry 
peas,  insiuance  coverage  will  end  on 
September  30  but  only  if  notice  was 
provided  in  accordance  with  section 
11(d). 

Comment:  An  insurance  service 
organization  stated  that  they  received 
one  comment  stating  that  the  provision 
in  section  10(aMl)(ii)  of  the  proposed 
rule,  which  states  that  abnormally  hot  or 
cold  temperatures  that  result  in 
bypassed  acreage  because  an 
unexpected  number  of  acres  over  a  large 
producing  area  are  ready  for  harvest  at 
the  same  time,  and  the  total  production 
is  beyond  the  normal  capacity  of  the 
processor  to  timely  harvest  or  process, 
should  be  eliminated  because  it 
provides  a  loophole  that  can  easily  be 
abused  when  the  processor  has 
contracted  tso  many  acres. 

Response:  The  comment  does  reveal 
an  opportuixity  for  an  abuse.  Therefore, 
the  provision  has  been  clarified. 
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Comment:  An  insurance  service 
organization  questioned  the  provision  in 
section  10(a)(4).  which  states  that 
insurance  is  provided  against  "Plant 
disease  on  acreage  not  planted  to  peas 
the  previous  crop  year  •   *   "."The 
commenter  assumed  this  would  apply 
even  if  a  rotation  requirement  was  not 
specified  in  the  Special  Provisions. 

Response:  This  provision  has  been 
revised  to  specify  that  insurance 
coverage  will  be  provided  against  plant 
disease  on  acreage  not  planted  to  the 
peas  the  previous  crop  year  unless 
provided  for  in  the  Special  Provisions  or 
by  written  agreement,  but  not  damage 
due  to  insufficient  or  improper 
application  of  disease  control  measures. 

Coaunent;  An  insurance  service 
organization  suggested  changing  the 
wording  in  section  10(a)(8)  to  eliminate 
the  reference  to  10(a)(1)  through  (7)  and 
state  "Failure  of  the  irrigation  water 
supply,  if  due  to  an  insured  cause  of 
loss." 

Response.-'Referencing  10(a)(1) 
through  (7)  makes  it  clear  that  failure  of 
the  irrigation  water  supply  must  be  due 
to  these  specific  causes  of  loss. 
Therefore,  no  change  has  been  made. 

Comment:  An  insurance  service 
organization  questioned  how  the 
provision  in  section  10(b)(l)(ii),  which 
states  that  insurance  coverage  is  not 
provided  if  acreage  is  bypassed  based  on 
the  availability  of  a  crop  insurance 
payment,  is  to  be  enforced. 

Response:  The  adjuster  should  be  able 
to  make  this  determination  based  on 
various  factors  such  as  if  a  harvest 
pattern  exists  that  clearly  indicates  the 
processor  is  bypassing  producers  with 
crop  insiuance  coverage  in  favor  of 
producers  without  crop  insurance  even 
though  the  quality  of  the  crop  is  similar. 
Language  has  been  added  to  state  that 
an  indemnity  will  be  denied  or  have  to 
be  repaid  if  it  is  determined  that 
bj(  passed  acreage  was  due  to  the 
availability  of  a  crop  insurance 
payment 

Comment:  An  insurance  service 
organization  questioned  a  discrepancy 
between  section  9(b)  of  the  proposed 
rule,  which  states  that  insurance  ceases 
on  "The  date  you  harvested  sufficient 
production  to  fulfill  your  processor 
contnct,"  and  section  10(b)(5)  of  the 
piopoeed  rule  which  states  that  loss  of 
production  will  not  be  insured  if  "Due 
to  damage  that  occurs  to  unharvested 
production  after  you  deliver  the 
production  required  by  the  processor 
contract"  The  commenter  indicated 
that  this  provision  is  not  nacessary  since 
any  damage  occuning  after  delivery 
would  be  outside  the  insurance  period 
as  indicated  in  section  9(b). 


Response:  FCIC  agrees  with  the 
insurance  service  organization  and  has 
deleted  section  10(b)(5). 

Comment:  An  insurance  service 
organization  stated  that  the  language  in 
section  11(c)  does  not  address  timely 
notice  if  damage  is  discovered  less  than 
15  days  prior  to  harvest. 

Response:  FQC  has  revised  section 
11(c)  to  clarify  that  an  immediate  notice 
of  loss  is  required  if  damage  is 
discovered  within  15  days  prior  to 
harvest  or  during  harvest 

Comment:  An  insurance  service 
organization  stated  that  section  12(b), 
which  explains  how  a  claim  is  settled, 
is  too  wordy  and  difficult  to  follow. 

Response:  This  section  has  been 
revised  to  clarify  the  settlement  of 
claims  calculation,  including  the 
addition  of  an  example. 

Comment:  An  insurance  service 
organization  Indicated  that  payments  by 
the  processor  for  bypassed  acreage 
should  be  considered  to  have  value  to 
count  as  is  done  with  salvaged  grains. 

Response:  There  is  nothing  in  this 
policy  which  precludes  a  producer  bom 
obtaining  any  other  form  of  insurance 
against  losses  as  long  as  such  insurance 
is  not  under  the  Federal  Crop  Insurance 
Act.  Since  the  processor  and  producer 
contribute  to  the  unharvested  acreage 
pool,  such  payment  will  not  be 
considered  when  determining 
production  to  count. 

Comment:  An  insurance  service 
organization  stated  that  section 
12(c)(l)(iii)  of  the  proposed  rule  should 
not  allow  the  insured  to  defer  settlement 
and  wait  for  a  later,  generally  lower, 
appraisal,  especially  on  crops  that  have 
a  short  "shelf  life." 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  company  and  the 
insiu«d  do  not  agree  on  the  appraisal  or 
if  the  company  believes  that  the  crop 
needs  to  be  carried  further.  The 
producer  must  continue  to  care  for  the 
crop.  If  the  producer  does  not  continue 
to  care  for  the  crop,  the  original 
appraisal  will  be  used.  Therefore,  no 
change  has  been  made. 

Comment:  A  reinsured  company  and 
an  insurance  service  organization  stated 
that  section  12(c)(2)  of  the  proposed  rule 
which  reads  "The  amount  of  such 
production  will  be  determined  by 
dividing  the  dollar  amount  as  required 
by  the  contract  for  the  quality  and 
quantity  of  the  peas  delivered  to  the 
processor  by  the  base  contract  price  per 
pound;"  is  difficult  to  understand. 

Response:  This  provision  which 
specifies  the  "dollar  amount  as  required 
biy  the  contract  for  the  qualify  and 
quantify  of  the  peas  delivered  to  the 
processor  *   *   *"  accounts  for 
variations  in  the  contract  price  for  the 


tenderometer  reading,  grade  factor,  or 
sieve  size  of  the  delivered  peas.  The 
language  has  been  clarified. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
questioned  if  late  and  prevented 
planting  provisions  would  be  available 
for  green  peas.  A  crop  insurance  agent 
and  a  food  corporation  stated  that  late 
planting  provisions  should  be  available 
for  green  peas.  Green  pea  producers 
plant  according  to  heat  units  to  provide 
a  planting  and  harvesting  schedule  so 
that  a  processor  can  harvest  uniformly 
during  the  growing  season.  Current 
varieties  planted  late  can  tolerate  higher 
temperature  extremes  and  do  not  pose 
unreasonable  productivify  risks  nor 
does  it  impact  the  processor's  abilify  to 
timely  banrest  and  process  the  green 
peas.  Producers  need  a  good  risk 
management  program. 

Response:  A  late  planting  period  for 
green  peas  may  be  appropriate  for  some 
growing  areas.  Therefore,  section  13  is 
revised  to  provide  a  late  planting  period 
if  allowed  by  the  Special  Provisions  and 
the  insured  provides  written  approval 
from  the  processor  by  the  acreage 
reporting  date  that  it  will  accept  the 
production  from  the  late  planted 
acreage.  Prevented  planting  provisions 
will  also  be  added  LP  available  in  the 
Basic  Provisions. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
recommended  removal  of  the 
requirement  that  written  agreements  be 
renewed  each  year  if  there  are  no 
significant  changes  to  the  farming 
operation.  The  insurance  service 
organization  stated  that  section  14(d) 
should  perhaps  refer  to  the  date 
specified  in  the  agreement  instead  of 
limiting  the  agreement  for  one  year.  An 
insurance  service  organization 
recommended  that  section  14  be  put 
into  the  Basic  Provisions. 

Response:  Written  agreements  are 
intended  to  supplement  policy  terms  or 
permit  insurance  in  unusual  situations 
that  require  modification  of  the 
otherwise  standard  insurance 
provisions.  If  such  practices  continue 
year  to  year,  they  should  be 
incorporated  into  the  policy  or  Special 
Provisions.  It  is  important  to  minimize 
written  agreement  exceptions  to  assure 
that  the  insured  is  well  aware  of  the 
specific  terms  of  the  policy.  Therefore, 
no  change  will  be  made  to  the 
requirement  that  written  agreements  be 
renewed  each  year.  FQC  has  proposed 
that  the  Written  Agreement  provisions 
be  included  in  the  Basic  Provisions. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  minor  editorial 
changes  and  has  amended  Green  Pea 
Crop  Insurance  Provisions  as  follows: 
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1.  Amended  and  clarified  the 
paragraph  preceding  section  1  to 
include  the  Catastrophic  Risk  Protection 
Endorsement 

2.  Section  1 — Added  a  definition  of 
"approved  yield,"  and  amended  the 
definitions  of  "base  contract  price," 
"bypessed  acreage,"  "pod  type," 
"processor,"  "processor  contract," 
"replanting,"  and  "shell  type"  for 
clarify.  The  definition  of  "practical  to 
replant"  is  amended  to  clarify  that  it 
will  not  be  considered  practical  to 
replant  unless  tl^  acreage  can  produce 
at  least  75  percent  of  the  approved  yield 
and  the  processor  agrees  in  writing  that 
it  will  accept  the  production  bom  the 
replanted  acreage.  The  definition  of 
"processor  contract"  is  amended  to 
clarify  that  multiple  contracts  with  the 
same  processor  that  specify  amounts  of 
production  will  be  considered  as  a 
single  processor  contract  unless  the 
contracts  are  for  difierent  fypes  of  green 


3.  Section  2 — Removed  the  reference 
to  "written  agreement"  in  section  2(b)  of 
the  proposed  rule  and  added  "written 
agreement"  in  section  2(b)(5]  of  the  final 
rule  to  clarify  which  provisions  may  be 
revised  by  written  agreement 

4.  Section  7 — Removed  section  7(aX2) 
of  the  proposed  rule.  This  provision  is 
not  necessary  since  section  7(a)(3)  of  the 
proposed  rule  stated  that  the  green  peas 
must  be  grow^  under,  and  in 
accordance  with,  the  requirements  of  a 
processor  contract.  If  grown  under  a 
processor  contract,  the  green  peas  will 
be  canned  or  frozen.  Section  7(c)  is 
amended  for  clarify. 

5'  Section  9(a)(2)— Clarified  that  the 
insurance  period  ends  when  the  green 
peas  should  have  been  harvested  but'^-^ 
were  not  harvested. 

6.  Section  10 — ^Amended  section  10(a) 
for  clarity.  Section  10(b)  is  reformatted 
and  amended  for  clarity.  Also,  removed 
section  10(bM3)  of  the  proposed  rule 
which  stated  "Due  to  green  peas  not 
being  timely  harvested  unless  such 
delay  in  harvesting  is  solely  and  directly 
due  to  an  insured  cause  of  loss;" 
because  it  is  unnecessary. 

7.  Section  11— Clarified  that  the 
insured  must  give  notice  of  loss  within 
3  days  after  the  date  harvest  should 
have  started  if  the  acreage  will  not  be 
harvested.  The  insured  must  also 
provide  documentation  stating  why  the 
acreage  was  bypassed. 

8.  Section  12 — A  new  section  12(cH3) 
of  the  final  rule  is  added  to  clarify  that 
appraised  production  will  include  aU 
harvested  producticm  from  any  other 
insurable  units  that  have  been  used  to 
fill  the  processor  contract  for  a  unit 
Section  12(d)  of  the  proposed  rule  is 


deleted  because  of  duplication  with 
section  12(c)(2). 

9.  Section  14— Clarified  that  only 
terms  of  this  policy  that  are  specifically 
designated  for  the  use  of  written 
agreements  may  be  altered  by  written 
agreement  if  the  listed  conditions  are 
met 

List  of  Subiects  in  7  CFR  Parts  416  and 
457 

Crop  insurance,  Green  pea.  Pea  crop 
insurance  regulations. 

Final  Knle 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  416  and  457,  as  follows: 

PART  416— PEA  CROP  INSURANCE 
REGULATIONS  FOR  THE  1968 
THROUGH  1997  CROP  YEARS 

1.  The  authorify  citation  for  7  CFR 
part  416  is  revised  to  read  as  follows: 

Antliority:  7  U.S.C.  1506(1),  150e(p). 

2.  The  part  heading  is  revised  to  read 
as  set  fortii  above.  * 

3.  The  subpart  heading  "Subpart- 
Regulations  for  the  1986  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  416.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

f  416.7   TlieapplictfonandpoHcy. 

(d)  The  application  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Pea  Insurance  Policy  for  the  1986 
through  1997  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

5.  The  authorify  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Anthority:  7  U.S.C  1506(1),  1506(p). 

6.  Section  457.137  is  added  to  read  as 
follows: 

1467.137   OrNnpaacfop 


The  Green  Pea  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  yeara  are  as  follows: 

FCIC  policies: 

UNITKD  STATES  DEPARTMENT  OF 
ACaOCULTURE 

Federal  Crop  huuiance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insuianca  provider) 


Both  FQC  and  rsinsurBd  policies 
Grean  Pea  Crop  Provisions 

If  a  conflict  exists  among  the  policy 
provisions  the  order  of  priority  is  aa  follows: 
(1)  the  Catastrophic  Risk  Endorsement  if 
applicaUe;  (2)  the  Special  Provisions;  (3) 
these  Crop  Provisions:  and  (4)  the  Basic 
Provisions  (§457.8)  with  (1)  controlling  (2). 
etc. 

1.  Definitions. 

Approved  yield.  The  yield  determined  in 
accordance  with  7  CFR  part  400,  subpart  G. 

Base  contract  price.  The  price  stipulated  in 
the  processor  contract  for  the  tenderometer' 
reading,  grade  Esctor,  or  sieve  size  that  is 
designated  in  the  Special  Provisions,  if 
applicable,  without  regard  to  discounts  or 
incentives  that  may  ai^y. 

Bypassed  acreage.  Land  on  which 
production  is  ready  for  harvest  but  the 
processor  elects  not  to  accept  such 
production  so  it  is  not  harvested. 

Combining  (vining).  Separating  pods  from 
the  viiMS  and,  in  the  case  of  shell  peas, 
separating  the  peas  from  the  pod  for  delivery 
to  the  processor. 

Days.  Calendar  days. 

Dry  peas.  Green  peas  that  have  matured  to 
the  dry  form  for  use  as  food,  feed,  or  seed. 

FSA.  The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Final  planting  date.  The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

Good  fanning  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturi^  and  produce  at  least  the  yield  used 
to  detennine  the  production  guarentee  and 
are  those  required  by  the  green  pee  processor 
contract  with  the  processing  company,  and 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Green  peas.  Shell  type  and  pod  type  peas 
that  are  grown  under  a  processor  contract  to 
be  canned  or  frozen  and  sold  for  human 
consumption. 

Harvest.  Combining  (vining)  of  the  peas. 

Interplanted.  Acreage  on  which  two  or , 
more  crops  are  planted  in  a  maimer  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
S3rstems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
estriilish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Nurse  crop  (companion  crop).  A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  which  is  planted  to  improve 
growing  conditions  for  the  crop  with  vraich 
it  is  grown. 
Peas.  Green  or  dry  peas. 
Planted  acreage.  Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
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correct  depth,  into  a  »udb«d  that  hi 
property  prepared  for  ttaa  phnHng  oMthod 
and  production  practice.  Peas  must  initially 
be  placed  in  rows.  Acreage  planted  in  any 
other  manner  will  not  be  insurable  unleu 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement 

Pod  type.  Green  pew  nMbcally  davdoped 
to  be  aalaa  without  shdimig  (e.g..  aaap  pa**, 
snow  pMi.  and  Chinese  peas). 

Praebcai  to  replant.  In  lieu  of  the 
dafiiution  of  "practical  to  replant"  contained 
in  sactioa  1  of  the  Basic  Provisioos,  practical 
to  replant  is  defined  as  our  determination, 
after  loss  or  damage  to  the  insured  crop. 
based  oo  factors  including,  but  not  limited  to. 
moisture  availability,  condition  of  the  field, 
time  to  crop  maturity,  and  marketing 
window,  that  replanting  the  insured  crop 
will  allow  the  crop  to  attain  maturity  prior 
to  tlM  calendar  date  for  the  end  of  the 
llMWtn''*  period.  It  will  not  be  considered 
practical  to  replant  unless  the  replanted 
■craage  can  produce  at  least  75  percent  of  the 
approved  yield,  and  the  processor  agrees  in 
writing  that  it  will  accept  the  production 
from  the  replanted  acreage. 

Price  election.  In  lieu  of  the  definition  of 
"Price  election"  contained  in  section  1  of  the 
Banc  Provisions,  price  election  Is  defined  as 
Urn  price  per  pound  stated  in  the  processor 
contract  (contracted  price)  for  the 
tenderometer  reading,  grade  bctor,  or  sieve 
aize  contained  in  the  Special  Provisions. 

Procesaor.  Any  business  enterprise 
regularly  engaged  in  canning  or  freezing 
green  peas  for  human  consumption,  that 
poaaaaaec  all  licenses  and  permits  for 
processfhg  green  peat  required  by  the  ttate  in 
which  it  operates,  and  that  poaaetaee 
facilities,  or  has  contractual  access  to  such 
facilities,  with  enough  equipment  to  accept 
and  process  contracted  green  peas  within  a 
reasonable  amount  of  time  after  harvest. 

Processor  contract.  A  written  agreement 
between  the  producer  and  a  processor, 
containing  at  a  minimum: 

(a)  The  producer's  commitment  to  plant 
and  grow  green  peas,  and  to  deliver  the  green 
pea  production  to  the  processor, 

(b)  The  processor's  commitment  to 
poidhaae  all  the  production  stated  in  the 
pioceiaor  contract;  and 

(c)  A  base  contract  price. 

^iltiple  contracts  with  the  same  processor 
that  specify  amounts  of  production  will  be 
considered  as  a  single  processor  contract 
unless  the  contracts  are  for  difEsrent  types  of 
green  peas. 

Production  guarantee  [per  acre). — The 
number  of  pounds  determined  by 
multiplying  the  approved  actual  production 
history  yield  per  acre  by  the  coverage  level 
percentage  you  elect.  For  shell  type  peas,  the 
weight  will  be  determined  af^er  shelling. 

Replanting.  Performing  the  cultural 
practices  necessary  to  prepare  the  land  to 
nplace  the  seed  of  the  damaged  or  destroyed 
crop  and  then  replacing  the  seed  in  the 
insured  acreage. 

SheN  type.  Green  peas  genetically 
develof)ed  to  be  shelled  prior  to  eating, 
canning  or  freezing. 

Timely  planted.  Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 


Written  Agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  14. 

2.  Unit  Division. 

For  processor  contracts  that  stipulate: 

(a)  The  amount  of  production  to  be 
delivered: 

(1)  In  lieu  of  the  definition  of  imit  in 
section  1  of  the  Basic  Provisions,  a  basic  unit 
%vill  consist  of  all  acreage  planted  to  the 
insiired  crop  in  the  county  that  will  be  used 
to  fulfill  the  processor  contract: 

(2]  There  will  be  no  more  than  one  basic 
unit  for  each  processor  contract; 

(3)  In  accordance  with  section  12,  all 
production  from  any  basic  unit  in  excess  of 
the  amount  under  contract  will  be  included 

■  as  production  to  count  if  such  production  is 
applied  to  any  other  basic  unit  for  which  the 
contracted  amount  has  not  been  fulfilled;  and 

(4)  Optional  units  will  not  be  established. 

(b)  The  number  of  acres  to  be  planted: 

(1)  Unlesa  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1  of 
the  Basic  Provisions  (basic  unit)  may  be 
divided  into  optional  units  if,  for  each 
optional  unit,  you  meet  all  the  conditions  of 
this  section.  Basic  units  may  not  be  divided 
into  optional  units  on  any  basis  other  than 
as  described  in  this  section: 

(2)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you; 

(3)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year, 

(4)  The  following  requirements  must  be 
mot  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee: 

(ii)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernible  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit;  and 

(Ui)  You  must  maintain  records  of 
marketed  production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  sep>arate  until  loss  adjustment  is 
completed  by  us:  and 

(5)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable, 
tmless  otherwise  specified  by  %imtten 
agreement: 

(i)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Numbai^ 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  l^ally 
identified  section.  In  the  atwence  of  sections, 
we  may  consider  p>arcel8  of  land  legally 
identified  by  other  methods  of  measure,  such 
as  Spanish  grants,  as  the  equivalent  of 


sections  for  unit  purposes.  In  areas  that  have 
not  been  surveyed  using  sections  or  their 
equivalent  systems  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
diacemibln,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

(ii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-Irrigated  Practices: 
Optional  units  may  be  based  on  irrigated 
acreage  and  non-irrigated  acreage  if  both  are 
located  in  the  same  section,  section 
equivalent,  or  FSA  Farm  Serial  Number.  To 
qualify  as  separate  irrigated  and  non-irrigated 
optional  units,  the  non-irr^ated  acreage  may 
not  continue  into  the  irrigated  acreage  in  the 
same  rows  or  planting  pattern.  The  irrigated 
acreage  may  not  extend  beyond  the  point  at 
which  the  irrigation  system  can  deliver  the 
quantity  of  water  needed  to  produce  the  yield 
on  which  the  guarantee  is  based,  except  the 
comers  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  will  be  considered 
as  irrigated  acreage  if  separate  acceptable 
records  of  production  finm  the  comers  are 
not  provided.  If  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is  used 
do  not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  unit 
containing  the  irrigated  acreage.  Non- 
irrigated  acreage  that  is  not  a  part  of  a  field 
in  which  a  center-pivot  irrigation  system  is 
used  may  qualify  as  a  separate  optional  unit 
provided  that  all  requirements  of  this  section 
are  met. 

(iii)  Optional  Units  on  Acreage  Including 
Both  Shell  Type  Green  Peas  and  Pod  Type 
Green  Peas:  Optional  units  m^  be 
established  based  on  shell  t3rpe  green  peas 
and  pod  type  green  peas.  To  qualify  as 
separate  shell  tyfw  and  pod  type  optional 
units,  the  shell  type  acreage  may  not 
continue  into  the  pod  fype  acreage  in  the 
same  rows  or  planting  pattern. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  of  the  Basic  Provisions: 

(a)  You  may  select  only  one  price  election 
for  all  the  green  peas  in  the  counfy  insured 
under  this  policy  unless  the  Special 
Provisions  provide  different  price  elecliuns 
by  type.  The  percentage  of  the  maximum 
price  election  you  choose  for  one  t]fpe  will 
be  applicable  to  all  other  types  insured  under 
this  policy. 

(b)  The  appraised  production  from 
bypassed  acreage  that  could  have  been 
accepted  by  the  processor  will  be  included 
when  determining  your  approved  yield. 

(c)  Acreage  that  is  bypassed  because  it  was 
damaged  by  an  insurable  cause  of  loas  will 
be  considered  to  have  a  zero  yield  when 
determining  your  approved  yield. 

4.  Contract  Changes. 

In  accordance  with  section  4  of  the  Basic 
Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  aiul  Termination  Dates. 
In  accordaitce  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  tarmination 
dates  are: 
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Cancellation  and  Termination 

stale 

Dates 

Delaware  and  Maryland 

All  other  states 

Feb.  15. 
Mar.  15. 

6.  Report  of  Acreage. 

In  addition  to  the  provisions  of  section  6 
of  the  Basic  Provisions,  you  must  provide  a 
copy  of  all  processor  contracts  to  us  on  or 
before  the  acreage  xeporting  date. 

7.  Insured  Crop. 

(a)  In  acconiance  with  section  8  of  the 
Basic  Provisions,  the  crop  insured  will  be  all 
the  shell  type  and  pod  type  green  peas  in  the 
counfy  for  which  a  premium  rate  is  provided 
by  the  actuarial  documents: 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  under,  and  in 
accordance  with,  the  requirements  of  a 
processor  contract  executed  on  or  before  the 
acreage  reporting  date  and  are  not  excluded 
from  the  processor  contract  at  any  time 
during  the  crop  year,  and 

(3)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Interplanted  with  another  crop; 
(ii)  Planted  into  an  established  grass  or 
legume;  or  , 

(iii)  Planted  as  a  nurse  crop. 

(b)  You  will  be  considered  to  have  a  share 
in  the  insured  crop  if,  under  the  processor 
contract,  you  retain  control  of  the  acreage  on 
which  the  green  peas  are  grown,  you  are  at 
risk  of  loss,  and  the  proce^or  contract 
provides  for  delivery  of  green  peas  under 
specified  conditions  and  at  a  stipulated  base 
contract  price. 

(c)  A  commercial  green  pea  producer  who 
is  also  a  processor  may  establish  an  insurable 
interest  if  the  following  requirements  are 
met: 

(1)  The  producer  must  comply  with  these 
Crop  Provisions; 

(2)  Prior  to  the  sales  closing  date,  the  Board 
of  Directors  or  officers  of  the  processor  must 
execute  and  adopt  a  resolution  that  contains 
the  same  terms  as  an  acceptable  processor 
contract.  Such  resolution  will  be  considered 
a  processor  contract  under  this  policy;  and 

(3)  Our  inspection  reveals  that  the 
processing  &cilities  comply  with  the 
definition  of  a  processor  contained  in  these 
Crop  Provisions. 

8.  Insurable  Acreage. 

In  addition  to  the  provisions  of  section  9 
of  the  Basic  Provisions: 

(a)  Any  acreage  of  the  insured  crop  that  is 
damaged  before  the  final  planting  data,  to  the 
extent  that  the  majorify  of  producers  in  the 
area  vrould  ootmally  not  further  care  for  the 
crop,  must  be  replanted  unless  we  agree  that 
ft  is  not  practical  to  replant;  and 

(b)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements,  if 
applicable,  contained  in  the  Special 
Provisions. 

9.  Insurance  Period. 

In  lieu  of  the  provisions  contained  in 
section  11  of  the  Basic  Provisions,  regarding 
the  end  of  the  insurance  period,  insurance 
ceases  at  the  earlier  of: 

(a)  The  date  the  green  peas: 

(1)  Were  destroyed: 

(2)  Should  have  baea  harvested  but  were 
not  harvested; 


(3)  Were  abandoned;  or 

(4)  Were  harvested; 

(b)  The  date  you  harvest  sufficient        : 
production  to  fiilfiU  your  processor  contract 
if  the  processor  contract  stipulates  a  specific 
amount  of  production  to  be  delivered; 

(c)  Final  adjustment  of  a  loss;  or 

(d)  September  15  of  the  calendar  year  in 
which  the  insured  green  peas  would 
normally  be  harvested;  or 

(e)  September  30  of  the  calendar  year  in 
which  the  insured  |>eas  would  normally  be 
harvested  if  you  provide  notice  to  us  that  the 
insured  crop  will  be  harvested  as  dry  peas 
(see  section  11(d)). 

10.  Causes  of  Loss. 
In  accordance  with  the  provisions  of 
section  12  of  the  Basic  Provisions: 

(a)  Insurance  is  provided  only  against  the 
following  causes  of  loss  that  occur  during  the 
insurance  period: 

(1)  Adverse  weather  conditions,  including: 
(i)  Ejccessive  moisture  that  prevents 

harvesting  equipment  from  entering  the  field 
or  that  prevents  the  timely  operation  of 
harvesting  equipment;  and 

(ii)  Abnormally  hot  or  cold  temperatures 
thait  cause  an  unexpected  number  of  acres 
over  a  large  producing  area  to  be  ready  for 
harvest  at  the  same  time,  affecting  the  timely 
harvest  of  a  large  number  of  such  acres  or  the 
processing  of  such  production  is  beyond  the 
capacify  of  the  processor,  either  of  which 
causes  the  acreage  to  be  bypassed. 

(2)  Fire; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease  but  only  on  acreage  not 
planted  to  peas  the  previous  crop  year.  (In 
certain  instances,  contained  in  the  Special 
Provisions  or  in  a  written  agreement,  acreage 
planted  to  peas  the  previous  year  may  be 
covered.  Damage  due  to  insufficient  or 
improper  application  of  disease  control 
measures  is  not  covered); 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  Water  supply, 
if  due  to  a  cause  of  loss  contained  in  section 
10(a)(1)  through  (7)  that  occurs  during  the 
insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  by  section  12  of  the  Basic 
Provisions,  we  will  not  insure  any  loss  of 
production  due  to: 

(1)  Bypassed  acreage  because  of: 

(i)  The  breakdown  or  non-operation  of 
equipment  or  focilities;  or 

(ii)  The  availabilify  of  a  crop  insurance 
payment.  We  may  deny  any  indemnify 
immediately  in  such  circimistance  or,  if  an 
indemnify  has  been  paid,  require  you  to 
repay  it  to  us  with  interest  at  any  time 
acreage  was  bypassed  due  to  the  availabilify 
of  a  crop  insurance  payment  or, 

(2)  Your  bilure  to  follow  the  requirements 
contained  in  the  processor  contract 

11.  Duties  In  The  Event  of  Damage  or  Loss. 

In  addition  to  the  notices  required  by 
section  14  of  the  Basic  Provisions,  you  must 
give  us  notice: 

(a)  Not  later  than  48  hours  after: 

(1)  Total  destruction  of  the  green  peas  on 
the  unit:  or  ^ 


(2)  Discontinuance  of  harvest  on  a  unit  on 
which  unharvested  production  remains. 

(b)  Within  3  days  after  the  date  harvest 
should  have  started  on  any  acreage  that  will 
not  be  harvested  unless  we  have  previously 
released  the  acreage.  You  must  also  provide 
acceptable  documentation  of  the  reason  the 
acreage  was  bypassed.  Failure  to  provide 
such  documentation  will  result  in  our 
determination  that  the  acreage  was  bypassed 
due  to  an  uninsured  cause  of  loss.  If  the  crop 
will  not  be  harvested  and  you  wish  to  destroy 
the  crop,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
foet  wide  and  extend  the  entire  length  of  each 
field  in  each  unit.  The  samples  must  not  be 
destroyed  until  the  earlier  of  our  inspection 
or  15  days  after  notice  is  given  to  us; 

(c)  At  least  15  days  prior  to  thW>eginning 
of  harvest  if  you  intend  to  claim  an 
indemnify  on  any  unit,  or  immediately  if 
damage  is  discovered  during  the  15  day 
period  or  during  harvest,  so  that  we  may 
inspect  any  damaged  production.  If  you  bil 
to  notify  us  and  such  bilure  results  in  our 
inabilify  to  inspect  the  damaged  production, 
we  will  consider  all  such  production  to  be 
undamaged  and  include  it  as  production  to 
count  You  are  not  required  to  delay  harvest: 
and 

(d)  Prior  to  the  time  the  green  peas  would 
normally  be  harvested  if  you  intend  to 
harvest  the  green  peas  as  dry  peks. 

12.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate,  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liabilify  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  gtiarantee,  by  type  if 
applicable: 

(2)  Multiplying  each  result  of  section 
12(b)(1)  by  the  respective  price  election,  by 
fype  if  applicable; 

(3)  Totting  the  resulU  of  section  12(b)(2) 
if  there  are  more  than  one  type; 

(4)  Multiplying  the  total  production  to 
coimt  (see  section  12(c)),  for  each  fype  if 
applicable,  by  its  respective  price  election; 

(5)  Totaling  the  results  of  section  12(bK4) 
if  there  are  more  than  one  type; 

(6)  Subtracting  the  results  of  section 
12(b)(4)  from  the  results  of  section  12(bH2)  if 
there  is  only  one  type  or  subtracting  the 
results  of  section  12(b)(5)  from  the  result  of 
section  12(bK3)  if  there  are  more  than  one 
type;  and 

(7)  Multiplying  the  result  of  section 
12(bK6)  by  your  share. 

For  example: 

You  have  a  100  percent  share  in  100  acres 
of  shell  type  green  peas  in  the  unit,  with  a 
guarantee  of  4,000  p»ounds  per  acre  and  a 
price  election  of  $0.09  per  pound.  You  are 
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only  able  to  hanrsst  200.000  pounds.  Your 
indemnity  would  be  calculated  as  foUoturs: 

(1)  100  Kies  X  4,000  pounds  »  400.000 

pounds  guarantee; 

(2)  400,000  pounds  x  $0.09  price  election  = 

$36,000.00  value  of  guarantee; 
(4)  200.000  pounds  x  $0.09  price  election  = 
$18,000.00  value  of  production  to  count; 

(6)  $36,000.00  -  $18,000.00  =  $18,000.00 

loss;  and 

(7)  $18,000.00  X  100  percent  =  $18,000.00 

indemnity  payment. 

You  also  have  a  100  percent  share  in  100 
acres  of  pod  type  green  peas  in  the  same  unit, 
with  a  guarantee  of  5.000  pounds  per  acre 
and  a  price  election  of  $0.13  per  pound.  You 
are  only  able  to  harvest  450,000  pounds. 
Your  total  indemnity  for  both  shell  type  and 
pod  type  green  peas  would  be  calculated  as 
follows:       ^ 

(1)  100  acres  x  4.000  pounds  =  400,000 

pounds  guarantee  for  the  shell  type,  and 
100  acres  x  5.000  pounds  =  500,000 
pounds  guarantee  for  the  pod  type; 

(2)  400.000  pounds  guarantee  x  $0.09  price 

election  =  $36,000.00  value  of  guarantee 
for  the  shell  type,  and  500,000  poimds 
guarantee  x  $0.13  price  election  = 
$65,000.00  value  of  guarantee  for  the  pod 
type: 

(3)  $36,000.00  >  $65,000.00  =  $101,000.00 

total  value  of  guarantee; 

(4)  200,000  pounds  x  $0.09  price  election  = 

$18,000.00  value  of  production  to  count 
for  the  shell  type,  and 
450.000  pounds  X  $0.13  =  $58,500.00  value 
of  production  to  count  for  the  pod  type; 

(5)  $18,000.00  +  $58,500.00  =  $76,500.00 

total  value  of  production  to  count; 

(6)  $101,000.00  -  $78,500.00  =  $24,500.00 

loss;  and 

(7)  $24,500.00  loss  x  100  percent  = 

$24,500.00  indemnity  payment 
(c)  The  total  production  to  count,  specified 

in  pounds,  from  all  insurable  acreage  on  the 

unit  %vill  include: 
(1)  All  appraised  production  as  follows: 
(i)  Not  Ims  than  the  production  guarantee 

for  acreage: 

(A)  That  is  abandoned: 

(B)  That  is  put  to  another  use  without  our 
consent: 

(C)  That  is  damaged  solely  by  uninsured 
causes  or. 

(D)  For  which  you  bil  to  provide 
production  records  that  axe  acceptable  to  us. 

(ii)  Production  lost  due  to  uninsured 
causes. 

(iii)  Production  on  acreage  that  is  bypassed 
imlaM  the  acreage  was  bypassed  due  to  an 
insured  cause  of  loss  which  resulted  in 
production  which  would  not  be  acceptable 
under  the  terms  of  the  processor  contract 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 


leave  intact,  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  cotmt  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested. 

(2)  All  harvested  green  pea  production 
from  the  insurable  acreage.  The  amount  of 
such  production  will  be  determined  by 
dividing  the  dollar  amount  paid,  payable,  or 
which  should  have  been  paid  under  the 
terms  of  the  processor  contract  for  the  quality 
and  quantity  of  the  peas  delivered  to  the 
processor  by  the  base  contract  price  per 
pound; 

(3)  All  harvested  green  pea  production 
from  any  of  your  other  insurable  units  that 
have  been  used  to  fulfill  your  processor 
contract  for  this  unit;  and 

(4)  All  dry  pea  production  from  the 
insurable  acreage  if  you  gave  notice  in 
accordance  with  section  11(d)  for  any  acreage 
you  intended  to  harvest  as  dry  peas.  The 
harvested  or  appraised  dry  pea  production 
will  be  multiplied  by  1.667  for  shell  types 
and  3.000  for  pod  types  to  determine  the 
green  pea  production  equivalent.  No 
adjustment  for  quality  deficiencies  will  be 
allowed  for  dry  pea  production. 

13.  Late  and  Prevented  Planting. 

Late  planting  provisions  are  not  applicable 
to  green  p>eas  unless  allowed  by  the  Special 
Provisions  and  you  provide  written  approval 
from  the  processor  by  the  acreage  reporting 
date  that  it  will  accept  the  production  from 
the  late  planted  acres  when  it  is  expected  to 
be  ready  for  harvest.  Prevented  planting 
coverage  will  be  available  if  contained  in  the 
Basic  Provisions. 

14.  Written  Agreement. 

Terms  of  this  policy  that  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
wrritten  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
14(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  vrill  be  in 
effect  if  the  ivritten  agreement  is  not 
approved; 

(c)  If  approved,  the  written  a|p«ement  will 
include  all  variable  terms  of  the  contract', 
including,  but  not  limited  to.  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  electfon; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (if  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and    -^ 


(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C,  on  October  23, 
1997. 

KeniwthD.  Ackemum, 

Manager,  Federal  Crop  Insurance 

Corporation. 

[PR  Doc.  97-30S14  Filed  11-19-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlstratidn 

14CFRPart23 

[DodMt  Na  141CE,  Special  Condition  23- 
ACE-82] 

Special  Conditions;  Cassna  Modal  525 
CitatkNi  Jat  Airplane 

agency:  Federal  Aviation 
Administration  CFAA),  DCXT. 

ACTKM:  Final  special  conditions;  request 
for  comments.     , 

SUMMARY:  These  special  conditions  are 
issued  to  Rockwell  Collins,  Inc.,  400 
Collins  Road  NE,  Cedar  Rapids,  Iowa 
52498  for  a  Supplemental  Type 
Certificate  (STC)  on  the  Cessna  Kfodel 
525  Citation  Jet  airplane.  This  airplane 
will  have  novel  and  unusual  design 
features  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  novel 
and  tmusual  design  features  include  the 
installation  of  electronic  displays  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 

^FECnVE  DATE:  The  eCfective  date  of 
these  special  conditions  is  November 
20, 1997.  Comments  must  be  received 
on  or  before  December  22, 1907. 
AOORESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  141CE.  Room 
1558,  601  East  12th  Street,  Kansas  Qty, 
Missouri  64106.  All  comments  must  bis 
marked:  Docket  No.  141CE.  Comments 
may  be  inspected  in  the  Rules  Docket 
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weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816)426-6941. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  reqtiirements 
affecting  flight  safety,  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  these  special  conditions. 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  and  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  These 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  submitted  will  be  available  in 
the  rules  docket  for  examination  by 
interested  parties,  both  before  and  aftm 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments, 
submitted  in  response  to  tkis  request, 
must  include  a  self-addressed  and 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  141CE."  The 
ptostcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  March  26, 1997,  Rockwell  Collins, 
Inc..  400  Collins  Road  NE,  Cedar 
Rapids,  Iowa.52498  made  an  application 
to  the  FAA  for  a  Supplemental  Type 
Certificate  (STC)  for  the  Cessna  Model 
525  Citation  )et  airplane.  The  proposed 
modification  incorporates  a  novel  or 
unusual  design  feature,  such  as  digkal 
avionics  consisting  of  an  electronic 
fhght  instrument  system  (EFIS),  that  is 
vulnerable  to  HIRF  extwnal  to  the 
airplane. 

Tfpe  Certiikation  Basis 

The  type  certification  basis  for  the 
Cessna  Model  525  Citation  Jet  airplane 
is  given  in  Type  Certification  Data  Sheet 
No.  AlWI  plus  the  following:  14  CFR 
Part  23,  as  amended  by  23-1  througji 
23-38.  and  23-40;  14  CFR  Part  36. 


effective  December  1,  1969,  as  amended 
by  36-1  through  36-18;  14  CFR  Part  34 
effective  September  10, 1990; 
compliance  with  the  Noise  Control  Act 
of  1972;  Special  Condition  23-ACE-55; 
and  Exemption  5759  for  type 
certification  utilizing  the  directional 
damping  criterion  of  14  CFR  Part  25, 
§  25.181,  in  lieu  of  the  damping 
criterion  of  §  23.181(b). 

Discussion 

The  FAA  may  issue  and  amend 
special  conditions,  as  necessary,  eis  part 
of  the  type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards,  designated 
according  to  §  21.101(b),  do  not  contain 
adequate  or  appropriate  safety  standards 
because  of  novel  or  unusual  design 
features  of  an  airplane.  Special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regtuations.  Special  conditions 
are  normally  issued  according  to 
§  11.49,  after  public  notice,  as  required 
by  §§  11.28  and  11.29(b),  effective 
October  14, 1980,  and  become  a  part  of 
the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Rockwell  Collins,  Inc.  plans  to 
incorporate  certain  novel  and  imuisual 
design  faattires  into  an  airplane  for 
whi^  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  feattires  include 
electronic  systems,  which  are 
susceptible  to  the  HIRF  enviroiunent, 
that  were  not  envisaged  by  the  existing 
regulations  for  this  type  of  airplane. 

Protection  of  Systems  from  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electionic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 

Furthermore,  the  HIRF  environment 
has  imdergone  a  transformation  that  was 
not  foreseen  when  the  current 
requirements  were  developed.  Higher 
energy  leveb  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significandy.  There  is  also  uncertainty 


concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
imdefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
E^ctive  measiues  against  the  effects  of 
exposure  to  HIRE  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximtim  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditioiu 
reqtiire  that  the  airplane  be  evaluated 
imder  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previously  required  values,  are    . 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  o]>erational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 

Field  Strength  Volts/Meter 


Frequency 

Poak 

.AvaraBe 

10-100  KHz 

50 

«0 

70 

200 

30 

30 

ISO 

70 

700 

1700 

5000 

4500 

7200 

2000 

3S00 

3500 

780 

50 

100-500  . .— 

500-2000  

2-30  MHz 

60 

70 

200 

30-70  

70-100  

100-200 

200-400  

400-700  

700-1000     „.. 

30 
30 
80 
70 
80 
240 

1-2  GHz 

2-«  

4-6  

&-8 

8-12 

12-18 

18-40  

360 
380 
300 
330 
270 

xn 

20 

or. 


(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
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electrical  and  electronic  systems  that 
perfonn  critical  functions  can  withstand 
a  mininmm  threat  of  100  volts  per 
meter,  peak  electrical  field  strength, 
from  10  KHz  to  18  GHz.  When  using 
this  test  to  show  compliance  with  the 
HIRF  requirements,  no  credit  is  given 
for  signal  attenuation  due  to 
installatioD. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify 
electrical  and/or  electronic  systems  that 
perfcnm  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to.  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  ncvmal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  features  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrentiy. 

Conclnsioii 

In  view  of  the  design  fieatures 
discussed  for  the  Cessna  Model  525 
Citation  Jet  airplane,  the  following 
special  conditions  are  issued.  This 
action  is  not  a  rule  of  general 
applicabihty  and  affects  only  those 
applicants  who  apply  to  the  FAA  for 
approval  of  these  featiues  on  these 
airplanes. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  rulemaking  actions,  for 
example,  the  Domier  228-200  (53  FR 
14782.  April  26, 1988),  the  Cessna 
Model  525  (56  FR  49396.  September  30, 
1991),  and  tiie  Beech  Model  200,  A200, 
and  B200  airplanes  (57  FR  1220,  January 
13. 1992).  It  is  unhkely  that  additional 
public  comment  would  result  in  any 
significant  change  from  those  special 
conditions  already  issued  and 
commented  on.  For  these  reasons,  and 


because  a  delay  would  significanUy 
affect  the  applictmt's  installation  of  the 
system  and  certification  of  the  airplane, 
which  is  imminent  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions 
without  notice.  Therefore,  these  special 
conditions  are  being  made  effective 
upon  publication  in  the  Federal 
Register.  However,  as  previously 
indicated,  interested  persons  are  invited 
to  comment  on  these  special  conditions 
if  they  so  desire. 

List  of  SiditectB  in  14  CFR  Part  23 

Aircraft,  Aviation  safety,  Signs  and 
symbols 

Cttatioa 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Aathority:  49  U.S.C  106(g):  40113. 44701. 
44702,  and  44704: 14  CFR  21.16  and  21.101: 
and  14  CFR  11.28  and  11.49 

Adoption  of  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  modified 
Cessna  Model  525  Qtation  Jet  airplane: 

1.  Protection  (^Electrical  and 
Electronic  Systems  from  High  IntensSy 
Radiated  Fields  (HIRF),  Each  ^stem 
that  perfMms  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to,  or 
cause,  a  fiulure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on  Octobu 
28. 1997. 

Maiy  EllsB  A.  Sdntt, 

Acting  l4anagBr,  Small  Airplane  Directonte. 
Aircraft  Certification  Service. 
[FR  Ooc.  97-30495  Filed  11-19-97:  8:4S  am] 
aauNO  cooc  4tts-i*-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtaition  Adraintotration 

14  CFR  Part  39 

[Docksl  No.  97-CE-06-AD;  Amendment  30- 
10207;  AO  97-23-17] 

RiN2120-AA«4 

Alrwofthin—  DIrttlw,  Raytheow 
Alrcrill  Company  90, 100, 200,  and  300 
Saflaa  Alrplanaa  (Fonnany  Known  aa 
Baach  Aircraft  ContoraHon  90, 100. 
200,  and  300  Sariaa  Alrplanaa) 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


r:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Raytheon  Aircraft  Company 
(Raytheon)  90, 100,  200,  and  300  series 
airplanes.  This  action  requires 
inspecting  gray,  blue,  or  clear  Ethylene 
Vinyl  Acetate  (EVA)  tubing  near  the  co- 
pilot's foot  warmer  for  collapse  or 
deformity.  If  the  tubing  is  collapsed  or 
deformed,  this  action  requires  replacing 
and  rerouting  the  tubing.  This  EVA 
tubing  is  used  on  the  pneiunatic  de-ice 
indicator  lines  and  the  pressuiization 
control  system  pneumatic  lines  that 
provide  vacuum  to  the  outflow  safety 
valves  that  depressurize  the  airplane. 
This  action  is  the  result  of  several 
reports  of  collapsed  EVA  tubing.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  loss  of  vacuum  to 
depressurize  the  airplane  cabin,  which 
could  result  in  personal  injury  to  the 
door  operator  and  to  prevent 
malfunction  of  the  de-ice  indicator 
system,  which  could  cause  the  pilot  to 
immediately  exit  icing  conditions. 
DATES:  Effective  December  29, 1997. 
The  incorporation  by  refarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  RegistM'  as  of  December 
29, 1997. 

ADOncWCT:  Service  infionnation  that 
applies  to  this  AO  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Ragian.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  97-CE-05-AO.  Room  1558. 601 
E.  12th  Street.  Kansas  Qty,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington.  DC. 

FOR  FURTHER  ■rOHMATlOM  CONTACT: 
Mike  Imbler,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
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Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4147, 
fietcsimile  (316)  946-4407. 


of  This 


SUPPLEMENTARY  INFORMATION: 

Events  i.— «Wiig  to  die  Issnani 
AD 

A  proposal  to  amend  part  39  of  the 
Fedcnal  Aviation  Regulations  (14  CFR 
part  39)  to  Include  an  AD  that  would 
apply  to  Raytheon  90, 100,  200,  and  300 
series  airplanes  was  published  in  the 
Federal  Begisler  on  May  13, 1997.  (62 
FR  26261).  The  {K:tion  proposed  to 
require  inspecting  the  condition  and 
proper  routing  of  the  gray,  blue,  or  clear 
pneumatic  pressuiization  control 
sjrstem  tubes  and  the  de-ice  indicator 
pneiunatic  tubing  located  forward  of  the 
co-pilot's  right  outboard  rudder  pedal.  If 
either  tube  is  deformed  or  collapsed,  the 
proposed  action  would  require 
replacing  the  damaged  section  of  tube 
with  new  nylon  tubing,  then  re-routing 
and  securing  the  tubing  using  aluminum 
tubing  and  hose  clamps.  If  there  is  no 
evidence  of  damage  to  the  tubing,  the 
proposed  action  would  only  re(^iire  re- 
routing and  securing  the  tubing  to 
ensure  that  it  is  at  least  8  inches  away 
from  the  discharge  opening  of  the  co- 
pilot's foot  warmer  ouUet. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Raytheon 
Aircraft  Company  Mandatory  Service 
Bulletin  No.  2676,  Issued:  lanuary  1997. 

Interested  persons  have  been  anbrded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determinatioir 

After  careful  review  of  all  available 
information  related  to  the  sub)ect 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
pubUc  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  manning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  2,515 
airplanes  in  the  U.S.  registry  will  be 
afiected  by  this  AD;  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  inspection,  repair, 
and  re-routing  of  the  tubing;  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  would  be  covered 
under  the  manufactiuer's  warranty 
credit  program.  Based  on  these  figures, 
the  total  cost  impact  of  this  AO  on  U.S. 


operetora  is  estimated  to  be  $905,400  or 
$360  per  airplane.  The  FAA  has  no  way 
to  determine  the  nmnber  of  owners/ 
operatore  of  the  affected  airplanes  who 
may  have  already  accomplished  this 
action. 

Regulatory  InqMct 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatoiy  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided    - 
under  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safaty.  Incorporation  by  reference. 
Safety. 

Adoption  of  dw  Amendment 

Accordingly,  purauant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:  . 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatlwrUy:  49  U.S.C  106(g},  40113,  44701. 

f  30.13    [Amendsd] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

•7-23-17. — Rajrtiwon  Aircraft  CooqMBjr: 

Amendment  39-10207;  DocJcet  No.  97- 

CE-05-AD. 
Applicability:  The  following  models  and 
serial  numbered  airplanes,  certificated  in  any 
category: 


Models 

SerisiNos. 

C90  and  C90A  

l.i-683  throughlJ- 

1463. 

E90 

LW-177  through  LW- 

347. 

F90 

lA-1  through  l>r 

236. 

H90  ....      --, . 

LL-1  through  LL-61. 

A100 ...- 

8-228  through  8- 

247. 

8100 

BE-6  through  8E- 

137. 

200  and  8200  

88-114  through  88- 

1553. 

200C  and  8200C  

BI.-1  through  8L-72 

and  8L-124 

through  BL-140. 

200CT  and  8200CT  _ 

8^^1  through  BN-4. 

200T  and  8200T 

BT-1  through  8T-38. 

300 

FA-1  through  FA-230 

and  FF-1  through 

FF-19. 

8300 

FL-1  through  FL;- 

154. 

B300C 

FM-1  through  FM-9 

andFN-1. 

A200  (G-12C) 

8C-1 9  through  8C- 

75  and  8D-15 

throiQh  BO-30. 

A200C  (UC-12B)  

BJ-1  through  BJ-66. 

A200CT  (C-12D/F)  ... 

8P-1.BP-22,  and 

8P-24  through  BP- 

63. 

A200CT  (FWC-12D) 

8P-7  through  8P-11. 

A200CT  <«C-120)  ..- 

QR-1  through  GR- 

13. 
QR-1 4  thro«igh  GR- 

19. 
FC-1  through  FC-3. 

A200CT  (RC-12H)  .„. 

A200CT  (RC-12G)  ... 

A200CT  (RC-12K)  .... 

FE-1  through  FE-O. 

A200CT  (RG-12N) ._. 

FE-1S  through  FE- 

31. 
FE-33  and  FE-35. 

A200CT  (RC-12P)  .... 

A200CT  (RC-12Q)  ... 

FE-32,  FE-34,  and 

FE-38. 

8200C  (C-12F) 

8L-73  through  BL- 

112,  BL-118 

through  BL-1 23, 

and  8P-64  through 

8P-71. 

B200C  (C-12R)  

BW-1  through  BW- 

29. 
8U-1  through  BU-10. 

B20eC  (UC-12F)  

B200C  (RC-12F)  

Bt»-11  ar>dBU-12. 

B200C  (UC-12M)  

BV-1  through  BV-10. 

8200C  (RC-12M)  

BV-11andBV-12. 

B200CT  (FWC-12D) 

FG-1  and  FQ-2. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
sut^ect  to  the  requirements  of  this  AD.  For 
airplanes  that  hsrve  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
aitamative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  iias  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
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Compliance:  Required  within  the  next  200 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  a  loas  of  vacuum  to 
depressurize  the  airplane  cabin,  which  could 
result  in  personal  injury  to  the  door  operator, 
and  to  prevent  malfunction  of  the  de-ice 
indicator  system  which  could  cause  the  pilot 
to  unnecessarily  exit  icing  conditions, 
accomplish  the  following: 

(a)  Inspect  for  collapse,  deformation,  and 
proper  routing  of  the  gray,  blue,  or  clear 
pneumatic  pressurization  control  system 
tobMOld  the  de-ice  indicator  pneumatic 
tnbteg  located  forward  of  the  co-pilot's  right 
outboard  rudder  pedal  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
sscticn  and  Figure  1  of  the  Raytheon  Aircraft 
Company  (Raytheon)  Mandatory  Service 
Bulletin  (SB)  No.  2676,  Issued:  January  1997. 

(b)  If  any  of  this  tubing  is  deformed  or 
collapsed,  prior  to  further  flight,  replace  the 
damaged  section  of  tube  with  new  nylon 
tubing,  then  use  aluminum  tubing  and  hose 
clamps  to  secure  and  re-route  the  tubing  at 
least  8  inches  away  &om  the  discharge 
opening  of  the  co-pilot's  foot  warmer  outlet 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  and  Figure  2  of  the 
Raytheon  Mandatory  SB  No.  2676.  Issued: 
January  1997. 

(c)  If  there  is  no  evidence  of  damage  to  the 
tubing,  prior  to  further  flight,  re-route  and 
secure  the  tubing  as  specified  in  paragraph 
(b)  of  this  AO  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
S0ction  of  the  Ra3rtheon  Mandatory  SB  No. 
2876.  Issued:  January  1997. 

(d)  Special  flight  permits  may  be  issued  in 
■mncdapoe  with  sections  21.197  and  21.199 
of  tha  Pdderal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  altMiiative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  100,  Mid-Continent  Airport,  WichiU, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Wichita  Aircnft  Certiflcalion 
Office. 

(f)  The  inapectioDS.  modifications,  and 
nplKements  required  by  this  AD  shall  be 
dOBS  in  accordance  Raytheon  Aircraft 
CoBipany  Mandatory  Service  Bulletin  No. 
2876,  Issued:  January  1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  S  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company.  P.O.  Box  85, 
WichiU.  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel.  Room  1558,  801  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Stzset.  NW.,  suite  700,  Waahingtoo. 
DC 


(g)  This  amendment  (39-10207)  becomes 
effective  on  December  29,  1997. 

Issued  in  Kansas  City,  Missouri,  on 
November  7. 1997. 
Larry  D.  MaUr, 

Acting  Manager.  Small  Airplane  Dinctorate. 
Aircraft  Certification  Service. 
(FR  Doc.  97-30057  FUed  11-19-97;  8:45  am) 
MLLNO  COM  4*10-19-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  30 

[Docket  Na  97-NM-196-AO;  AnMndnMnt 
39-10210;  AD  97-24-401 

RIN2120-AA64 

Airwrorttiinesa  DIrectivaa;  Dasaault 
Model  Falcon  2000  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration.  IX)T. 
ACTION:  Ptnal  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Dassault  Model 
Falcon  2000  series  airplanes,  that 
requires  a  revision  to  the  Limitations 
section  of  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  limit  the 
allowed  loads  in  the  baggage 
compartment  aft  of  the  center  baggage 
net.  This  AD  also  requires  replacement 
of  the  center  baggage  net  in  the  baggage 
compartment  with  a  net  having 
reinforced  straps,  which  terminates  the 
requirement  for  the  AFM  revision.  This 
amendment  is  prompted  by  a  report 
indicating  that  the  center  baggage  net 
cannot  sustain  design  loads  in  the  event 
of  an  accident  The  actions  specified  by 
this  AD  are  intended  to  prevent  injury 
to  passengers,  as  a  result  of  inadequate 
breaking  strength  of  the  baggage  net,  in 
the  event  of  an  accident 

DATES:  EfEactive  December  26. 1997. 

The  incorporation  by  refierence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  December 
26, 1997. 

AOOAESSES:  The  service  information 
refiarenced  in  this  AD  may  be  obtained 
from  Dassault  Falcon  Jet  Ckirporation. 
Teterboro  Airport,  P.O.  Box  2000.  South 
Hackensack,  New  Jersey  07606. 

This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116.  FAA, 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPIXMBfTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Dassault 
Model  Falcon  2000  series  airplanes  was 
published  in  the  Federal  Ref^ater  on 
September  15,  1997  (62  FR  48187).  That 
action  proposed  to  require  a  revision  to 
the  Limitations  section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  limit  the  allowed  loads  in  the 
baggage  compartment  aft  of  the  center 
baggage  net.  The  AD  also  proposed  to 
require,  replacement  of  the  center 
baggage  net  in  the  baggage  compartment 
with  a  net  having  reinforced  straps, 
which  would  terminate  the  requirement 
for  the  AFM  revision. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public 

Concluaion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  20  Model 
Falcon  2000  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the 
replacement,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Requhred 
parts  will  cost  approximately  $520  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  opoators  is 
estimated  to  be  $11,600,  or  $580  per 
airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
AFM  revision,  at  an  average  labor  rate 
of  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  AFM  revision  required 
by  this  AD  is  estimated  to  be  $1,200.  or 
$60  per  airplane. 

Baised  on  the  above  figures,  the  total 
cost  impact  on  U.S.  operators  of  the 
replacement  and  AFM  revision  is 
estimated  to  be  $12,800,  or  $640  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requiremmits  of  this  AD  action,  and 
that  no  operator  would  accomplish 
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those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiederalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaliution  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

Liat  of  Subfecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoptkm  of  the  AaMndment 

Accordingly,  pursuant  to  the 
audiority  delegated  to  me  by  the 
Administntor,  the  Federal  Aviatipn 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  30-^RWORTHINES8 
{NRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Aolhocftjr:  4e  U.S^  10e(g),  4S113. 44701. 

I3S.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive:  < 

t7-24-03    n— ait  Avtaiiaa:  Amaulmant 
39-10210.  Dodcat  97-NM-198-Ap. 

Appticahilily:  Modal  FalpoQ  2000 
aiiplanas.  social  munbm  2  thrau^  31 
inclusive;  oeitiflcatad  ih  any  catagoty. 

Nala  1:  This  AO  appUss  to  each  airplane 
idantifiad  in  tha  ptooadloi  ^pttcabiHty 
provision,  wgsrrtlaM  of  whsdiar  it  has  bean 
otharyrise  modified,  aharad,  or  repaired  in 
tlie  area  subject  to  tlia  lequlrammts  of  diis 
AD.  For  airplaiias  that  have  baan  modtllad. 


altered,  or  repaired  so  that  the  performance 
of  tlie  requirements  of  this  AD  is  afiected,  tlie 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efisct  ofthe  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafiB  condition  lias  not 
bean  eliminated,  the  request  siiould  include 
specific  proposed  actions  to  addiaas  it 

Compliance-.  Required  as  indicated,  unless 
accomplished  previousiy. 

To  prevent  injury  to  passengers  as  a  result 
of  inadequate  breaking  strength  of  the 
baggage  net,  accomplish  tlie  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AF^  by  inserting  into  the  AFM  a  copy  of 
Falcon  2000  AFM  Temporary  Change  No.  31 
(undated). 

Note  2:  The  revision  of  the  AFM  required 
by  this  paragraph  may  be  accomplished  by 
inserting  a  copy  of  Falcon  2000  AFM 
Temporary  Cliange  No.  31  in  the  AFM.  -When 
this  temporary  change  has  been  incorporated 
into  general  revisions  of  the  AFM,  the  general 
revisions  may  be  inserted  in  the  AFM, 
provided  that  the  information  contained  in 
tlie  general  revisions  is  identical  to  that 
spedfied  in  Falcon  2000  AFM  Temporary 
Change  No.  31. 

(b)  Within  6  months  aStet  the  eCfective  date 
of  this  AD,  replace  the  center  baggage  net  in 
the  baggage  compartment  with  a  net  having 
reinforced  straps,  in  accordance  with 
Dassault  Service  Bulletin  F2000-76  (F200O- 
25-2).  dated  December  11, 1996.  After  this 
replacement  Is  accomplished,  the  AFM 
revision  required  by  paragraph  (a)  of  this  AO 
may  be  removed  from  tlia  AFM 

(c)  An  alternative  method  of  compliance  or 
adiustment  of  die  compliance  time  that 
provides  an  aocaptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airjdaae  Directonta.  Opauators 
shall  Bufamit  thair  requests  thnnigh  an 
appropriata  FAA  Principal  Maintenance 
Inspector,  wiio  may  add  onmmaots  and  then 
send  it  to  the  Manager,  International  Brancli, 
ANM-116. 

Neta  3:  Infennation  conoenung  the 
existence  of  approved  alternative  methods  of 
complianca  with  this  AD,  if  any.  may  be 
obtainad  from  the  Intamational  Branch, 
ANM-116. 

(d)  Special  flight  piannits  may  be  issued  in 
■ffT^^fi^*  with  aectioos  21.107  and  21.109 
of  dw  Federal  Aviation  Kagulatiaas  (14  CFR 
21.197  and  21.199)  to  operate  die  airplane  to 
a  kicatiaa  when  the  laqairemants  of  this  AO 
can  be  aocomplishad. 

(e)  The  actions  shall  be  done  in  accordance 
with  Falcon  2000  Airplans  Flight  Manual 
Tamporaiy  Changs  No.  31  (undated),  and 
Dassauh  Sarrioe  Bulletin  P2000-76  (P2000- 
25-2),  dated  Deombar  11, 1906.  This 
inoerporatioaby  rafsraace  was  appcoved  by 
die  Director  of  die  Fednal  Register  in 
aacordmca  with  5  tJ.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtainad  from 
Dassault  Falom  Jet  Corporation.  Teterboro 
Airport.  P.O.  Box  2000.  Sooth  Mackaosack. 


New  Jersey  07606.  Copies  may  be  Inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Wasliington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
French  airworthiness  directive  96-291- 
002(B),  dated  December  4, 1996. 

(f)  This  amendment  becomes  effective  on 
December  26, 1997. 

Issued  in  Renton.  Washington,  on 
November  10, 1967. 
Derrall  M.  Pednaon, 

Acting  Manager,  Transport  AiqflanB  , 

Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-30301  Filed  11-19-97;  8:45  am) 

BILUNQ  CODE  4eiO-1*-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

2lCFRPwtS68 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Clopidol  snd  Bacitracin  Zinc 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

gUMMARY;  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
nnimol  drug  r^ulations  to  reflect 
approval  of  an  abbreviated  new  aninul 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  clopidol  and  bacitracin 
2dnc  Tjrpe  A  medicated  articles  to  make 
Type  C  medicated  broilv  chicken  feeds 
used  for  prevention  of  coccidiosis. 
in^iroved  feed  efficiency,  and  increased 
rate  of  wei^  gain. 
EFFECTIVE  DATE:  November  20. 1997. 
FOR  FURTHER  MP0HMAT10N  CONTACT: 
]eBiej  M.  Gilbert,  Gnter  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855,  301-594-1602. 
SUFFIEMENTARV  BTORMAT10N:  Alphanna 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  N)  07024,  is  sponsor  of 
ANADA  200-218  that  provides  for 
combining  approved  clopidol  and 
bacitracin  zinc  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
for  broilers  containing  clopidol  113.5 
grams  per  ton  (g/t)  and  badtiacin  zinc 
5  to  25  g/t  The  Type  C  medicated  feed 
is  used  as  an  a*d  fai  the  prevention  of 
coccidiosis  caused  by  ^merid  tenella,  E. 
neajtrix,  E.  acervuUna,  E.  bmnetti,  E. 
mivati,  and  E.  maxima,  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

A^harma  Inc.'s  ANADA  200-218  U 
approved  as  a  generic  copy  of  Rhone- 
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Potdenc,  Inc's  NAD  A  49-934.  The 
ANADA  is  approved  as  of  November  20, 
1997  and  the  regvdations  are  amended 
in  §  558.175  (21  CFR  558.175)  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
sununary. 

In  addition,  §558.175  is  amended  to 
reflect  the  approval  by  redesignating 
paragraph  (c)  as  paragraph  (d).  by 
reserving  paragraph  (c),  and  by 
amending  newly  redesignated  paragraph 
(dKiHivMi)). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  efiactiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dociwts  Management  Branch    ~ 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
an.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  pjn.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Safajacti  ia  21  CFK  Part  5M 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  566— NEW  ANMIAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

The  authority  citation  fN  21  CFR  part 
558  continues  to  read  as  follows: 

Aathoritjr:  21  U.S.C  360b,  371. 
IS68L179    (Amandadl 

2.  Section  558.175  Oopidol  ia 
amended  by  redesignating  paragraph  (c) 
as  paragraph  (d),  by  reserving  paragraph 
(c),  and  in  newly  redesignatmi 
paragraph  (d)(l)(ivK6)  by  removing  "No. 
000061"  and  adding  in  its  place  "Nos. 
000061  and  046573". 

Dated:  October  30, 1997. 
StBfkm  F.  Sandkii; 

Dinctor,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-30408  Filed  11-19-97;  8:45  am] 
MtlMQ  COOC  41S»-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistmtion 

21  CFR  Part  558 

Now  Animal  Druga  tor  Uao  In  Animal 
Fooda;  JMononaln  and  Badtradn  Zinc 
With  Roxaraono 

AQBICY:  Food  and  Drtig  Administration, 
HHS. 

ACTION:  Final  rule. 


The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  anima) 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  ANADA  provides  for 
using  approved  monensin,  bacitracin 
zinc,  and  roxarsone  Type  A  medicated 
articles  to  make  Type  C  medicated 
broiler  chicken  feeds  used  for 
prevention  of  coccidiosis  and  increased 
rate  of  weight  gain,  or  for  prevention  of 
coccidiosis  and  improved  feed 
efficiency  and  improved  pigmentation. 

EFFECTIVE  DATE:  November  20, 1997. 

FOR  FURTHER  MFORMATKM  COMTACT: 
Jeffrey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville,  MD  20855,  301-594-1602. 

SUPPLEMB«TARY  WFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee.  NJ  07024.  is  sponsor  of 
ANADA  200-211  that  proyides  for 
mmhining  approved  monensin, 
bacitracin  zinc,  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  feeds  mntaining- 
Monensin  90  to  110  grams  per  ton  (g/ 
t)  and  bacitracin  zinc  10  g/t  with 
roxar8<me  15  g/t  for  prevention  of 
coctddiosis  caused  t^  Bimeria  tenella,  E. 
necatrix,  E.  acervulina,  E.  brnnetti,  E. 
mivati,  and  E.  oiaxuna.  and  for 
increased  rate  of  weight  gain,  or, 
monensin  90  to  110  ^t  and  bacitracin 
zinc  4  to  50  g/t  with  roxarsone  15  to 
45.4  g/t  for  prevention  of  coccidiosis 
caused  by  B.  tenella,  E.  necatrix,  B. 
acervulina,  E.  itnuiettt,  E.  mimti,  and  B. 
maxima,  and  for  improved  fiaed 
efficiency  and  improved  pigmentation 
by  enhancing  carotenoid  and 
xanthophyll  utilization. 

ANADA  200-211,  sponsored  by 
Alpharma  Inc.,  is  approved  as  a  generic 
copy  of  Hoffrnann-La  Roche's  NADA 
123-164.  The  ANADA  is  approved  as  of 
November  20, 1997  and  the  regulations 
are  amended  in  21  CFR  5S8.355(f)(l)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
inframation  sunmiary. 


In  accordance  with  the  fi^eedom  of 
information  provisions  of  21  CFR  part 
20  and  §  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
infonnation  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Bruich 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Stdijacts  in  21  CFR  Part  556 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder  the 
authority  delegated  to  the  Conunissioner 
of  Food  and  Ehrugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  568-NEW  AMMAL  DRUGS  FOR 
USE  M  ANMUL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

AwAaritr.  21  U.S.C  380b.  371. 

SooBkSSS    [Amended] 

2.  Section  558.355  Monensin  ia 
amended  in  paragraphs  (f)(lXxvKb)  and 
(fXlKxvi}(b)  by  removing  "No.  000004" 
and  adding  in  iU  place  "Nos.  000004 
and  046573". 

Dated:  November  7, 1987. 
Staphn  F.  Sendlaf; 

Director,  Center  for  Veterinary  Madidne. 
(FR  Doc  97-30483  Filed  ll-l»-07;  8:45  aai] 
\  oooK  *^m-e%-r 


OEPARTMENT  OF  THE  TREASURY 


31  CFR  Part  357 


oftlw 


TrMMiry  Cheular,  Public 


AOaiCY:  BiH«au  of  the  PubUc  Debt, 
Fiscal  Service,  Treasury. 

ACTION:  Determination  of  substantially 
identical  state  statutes. 
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summary:  The  Department  of  the 
Treasury  is  announcing  that  it  has 
reviewed  the  statutes  of  13  states  which 
have  recently  enacted  laws  adopting 
Revised  Article  8  of  the  Uniform 
Commercial  Code — Investment 
Seciuities  ("Revised  Article  8")  and 
determined  that  they  are  substantially 
identical  to  the  uniform  version  of 
Revised  Article  8  for  purposes  of 
interpreting  the  rules  in  31  CFR  Part 
357,  Subpart  B  (the  "TRADES" 
regulations).  Therefore,  that  portion  of 
the  TRADES  rule  requiring  application 
of  Revised  Article  8  if  a  state  has  not 
adopted  Revised  Article  8  will  no  longer 
be  applicable  for  those  13  states. 

EFFECTIVE  DATE:  November  20. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Dyson,  Attorney-Advisory,  (202) 
219-3320,  or  Cynthia  E.  Reese,  Deputy 
Chief  Counsel,  (202)  219-3320. 

SUPPLEMENTARY  INFORMATION:  On  August 
23, 1996,  the  Department  published  a 
final  rule  to  govern  securities  held  in 
the  commercial  book-entry  system,  now 
referred  to  as  the  Treasury/Reserve 
Automated  Debt  Entry  System 
("TRADES")  (61  FR  43626). 

In  the  commentary  to  the  final 
regulations.  Treasury  stated  that  for  the 
28  states  that  had  by  then  adopted 
Revised  Article  8,  the  versions  enacted 
were  "substantially  identical"  to  the 
uniform  version  for  purposes  of  the  rule. 
Therefore,  for  those  states,  that  portion 
of  the  TRADES  rule  requiring 
application  of  Revised  Article  8  was  not 
invoked.  Treasury  also  indicated  in  the 
commentary  that  as  additional  states 
adopt  Revised  Article  8,  notice  would 
be  provided  in  the  Federal  Register  as 
to  whether  the  enactments  are 
substantially  identical  to  the  uniform 
version  so  that  the  federal  application  of 
Revised  Article  8  would  no  longer  be  in 
eCEsdt  for  those  states.  Treasury  adopted 
this  approach  in  an  attempt  to  provide 
certainty  in  application  of  the  rule  in 
response  to  public  comments.  Treasury 
published  such  notices  with  respect  to 
California  (62  FR  26,  January  2,  1997) 
and  the  District  of  Columbia  (62  FR 
34010.  June  18. 1997).  31  CFR  Part  357, 
Appendix  B.  the  TRADES  Commentary 
also  was  amended  by  final  rule  (62  FR 
43283,  August  13, 1997)  to  update  the 
list  of  states  that  have  enacted  Revised 
Article  8  statutes  which  Treasury 
determined  to  be  substantially  identical 
to  the  imiform  veraion. 

This  notice  addressee  the  recent 
adoption  of  Article  8  by  the  following 
13  states:  Delaware,  Hawaii,  Maine, 
Missouri,  Montana,  Nevada,  New  Jersey, 
New  York,  North  Carolina,  North 
Dakota,  Ohio,  Tennessee  and  Puerto 


Rico.  A  "state"  is  defined  in  the 
regulations  as  including  Puerto  Rico. 

Treasury  has  reviewed  the  13  state 
enactments  and  has  concluded  all  of 
them  are  substantially  identical  to  the 
uniform  version  of  Revised  Article  8. 
Accordingly,  if  either  §  357.10(b)  or 
§  357.11(b)  directs  a  person  to  Delaware, 
Hawaii,  Maine,  Missoiui,  Montana, 
Nevada,  New  Jersey,  New  York,  North 
Carolina.  North  Dakota,  Ohio. 
Tennessee  and  Puerto  Rico,  the 
provisions  of  §§  357.10(c)  and  357.11(d) 
of  the  TRADES  rule  are  not  applicable. 
This  means  that  a  total  of  43  states 
(including  D.C.  and  Puerto  Rico)  have 
enacted  Revised  Article  8  that  have  been 
either:  (1)  the  Subject  of  notices  by 
Treasury  stating  that  the  l^ws  are 
"substantially  identical"  to  the  uniform 
version  for  purposes  of  the  TRADES 
regulations;  or  (2)  included  in  the  list  of 
states  appearing  in  a  footnote  to  the 
Commentary  section  in  Appendix  B  of 
the  TRADES  regulations. 

In  addition,  TreasuJ7  has  reviewed 
the  recent  enactment  of  Revised  Article 
8  by  Connecticut.  Because  we 
understand  that  Coimecticut  will  likely 
-be  acting  within  the  next  year  to  amend 
the  statute  that  was  passed,  we  make  no 
determination  at  this  time  with  respect 
whether  the  statute  passed  is 
"substantially  identical"  to  the  uniform 
version  for  purposes  of  the  rule. 

Dated:  November  12, 1997. 
Rk^ud  L.  Gregg, 
Commissioner  of  the  Public  Debt. 
[FR  Doc.  97-30432  Filed  11-19-47;  8:45  am) 

BKIMO  CODE  4S10-3S-M 


DEPARTMENT  OF  DEFENSE 

Dapartmont  of  the  Navy 

32  CFR  Part  701 

ISeoralary  of  the  Navy  Instruction  5211.5] 

Dapartmarit  of  th»  Navy  Privacy 
Progfam. 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  a  system  of  records  notice 
identifier  for  an  exempt  system  of 
records  at  32  CFR  part  701 ,  subpart  G. 
This  action  is  needed  because  the 
system  identifier  for  the  notice  was 
previously  amended  on  July  22, 1997,  at 
62  FR  39225.  The  amendment  changed 
the  system  of  records  notice  identifin 
from  NOlOOO-4  to  NOlOOO-5.  This  rule 
ensures  that  the  system  identifier  for  the 
rule  and  the  notice  are  the  same. 
EFFECTIVE  DATE:  November  20, 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPI.B«fTARY  INFORMATION: 
Executive  Order  12866.  It  has  been 
determined  that  this  Privacy  Act  rtde  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitiements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal ' 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866  (1993). 
Regulatory  Flexibility  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

P^wrwork  Seduction  Act  It  has  been 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  imposes  no 
information  requirements  beyond  the 
Department  of  Defense  and  that  the 
information  collected  within  the 
Department  of  Defense  is  necessary  and 
consistent  with  5  U.S.C.  552a,  knovtrn  as 
Uie  Privacy  Act  of  1974. 

The  Department  of  the  Navy  is 
amending  a  system  of  records  notice 
identifier  for  an  exempt  system  of 
records  at  32  CFR  part  701,  subpart  G. 
This  action  is  needed  because  the 
system  identifier  for  the  notice  was 
previously  amended  on  July  22, 1997,  at 
62  FR  39225.  The  amendment  changed 
the  system  of  records  notice  identifier 
frtjm  NOlOOO-4  to  NOIOOO-S.  This  rule 
ensures  that  the  system  identifier  for  the 
rule  and  the  notice  are  the  same. 

List  of  Subfacta  ia  32  CFR  Part  701, 
SolqpartG 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  701,  Subpart  G  continues  to  read  as 
follows: 

AuUiority:  Pub.  L.  93-579. 88  Stat. 
1896  (5  U.S.C.  552a). 

2.  Section  701.118,  is  amended  by 
revising  paragraph  (r)  intr9ductory  text 
as  follows: 

S  701.118  Exemptions  for  specMc  Navy 
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{r)  j^«te/n  Identifier  and  Name: 
NOlOOO-5,  Naval  Clemency  and  Parole 
Board  Files. 

•        •        •        •        * 

Dated:  November  14,  1997. 

L>  M.  Byuilu. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  97-30418  Filed  11-19-97;  8:45  am) 

■UMQ  cooe  sooe-04-f 


POSTAL  SERVICE 
39  CFR  Part  4 

Board  of  Governors  Bylaws 

agency:  Postal  Sendee. 
ACTION:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
United  States  Postal  Service  has 
approved  an  amendment  to  its  bylaws. 
The  amendment  adjusts  provisions 
concerning  the  office  of  the  Chief  Postal 
Inspector  in  light  of  statutory 
amendments  enacted  by  Public  Law 
100-504. 

EFFECTIVE  DATE:  November  20. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Koerber,  (202)  268-4800. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Governors  of  the  Postal  Service  has 
amended  its  bylaw  provisions 
concerning  the  office  of  Chief  Postal 
Inspector.  Under  former  provisions  of 
the  Inspector  General  Act,  the  Chief 
Postal  Inspector  served  as  the  Inspector 
General  for  the  Postal  Service.  The  law 
specifically  required  the  concurrence  of 
the  Governors  for  a  transfer  or  removal 
of  the  Chief  Inspector.  Public  Law  100- 
504  created  an  independent  Inspector 
General  for  the  Postal  Service,  and 
revised  the  language  governing  the  Chief 
Postal  Inspector.  As  now  codified  in  39 
U.S.C  204,  the  law  currently  requires 
notice  to  the  Governors  and  Congress 
but  does  not  expressly  require  the 
Governors'  concurrence.  At  its  meeting 
on  November  3,  1997,  the  Board  revised 
sections  4.5  and  4.6  of  its  bylaws 
conforming  them  to  the  language  of  the 
statute.  Section  4.6,  dealing  se{}arately 
with  the  Chief  Postal  Inspector,  is 
removed,  and  provisions  concerning  the 
appointment  and  removal  of  the  Chief 
Inspector  in  line  with  39  U.S.C.  204  are 
transferred  to  section  4.5. 

List  of  Subjects  in  3«  CFR  Part  4 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Postal  Service. 

Accordingly.  39  CFR  Part  4  is 
amended  as  follows: 


PART  4— OFFICERS  (ARTICLE  IV) 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Aathority:  39  U.S.C •202-205, 401(2),  (10), 
402, 1003,  3013. 

2-3.  Section  4.5  is  revised  to  read  as 
follows: 

S4.5    Assistant  Poetmaelare  Qanaral, 
Qeneral  Counsel,  JiMflcM  Oflloer,  Chief 
Poetai  Inspector. 

There  are  within  the  Postal  Service  a 
General  Counsel,  a  Judicial  Officer,  a 
Chief  Postal  Inspector,  and  such  number 
of  officers,  described  in  39  U.S.C.  204  as 
Assistant  Postmasters  General,  whether 
so  denominated  or  not,  as  the  Board 
authorizes  by  resolution.  These  officers 
are  appointed  by,  and  serve  at  the 
pleasiue  of,  the  Postmaster  General.  The 
Chief  Postal  Inspector  shall  report  to, 
and  be  under  the  general  supervision  of, 
the  Postmaster  General.  The  Postmaster 
General  shall  promptly  notify  the 
Governors  and  both  Houses  of  Congress 
in  writing  if  he  or  she  removes  the  Chief 
Postal  Inspector  or  transfers  the  Chief 
Postal  Inspector  to  another  position  or 
location  within  the  Postal  Service,  and 
shall  include  in  any  such  notification 
the  reasons  for  such  removal  or  transfer. 

§4.6    [Removed] 

4.  Section  4.6  is  removed. 

S4.7    [Redeeignalsdaef4.q 

5.  Section  4.7  is  redesignated  as  §  4)6. 
Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

(FR  Doc.  97-30412  Filed  11-19-47;  8:45  am] 

BIUJNQCOOE  7710-IS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 
[FRL-602S-4) 

Rnal  Dotorminatlon  To  Extand 
Deadllna  for  Promulgatton  of  Action  on 
Section  126  Patltions 

AQENCY:  Environmental  Piotectioa 
Agency  (EPA). 
ACTION:  Final  nde. 

SUMMARY:  The  EPA  is  extending  by  a 
second  one-month  period  the  deadline 
for  taking  final  action  on  petitions  that 
eight  States  have  submitted  to  require 
EPA  to  make  findinpi  that  sources 
upwind  of  those  States  contribute 
significantly  to  nonattainment  problems 
in  those  States.  Under  tiif  Clean  Air  Act 
(CAA  or  Act).  EPA  is  authorized  to  grant 
this  time  extension  if  EPA  determines 
that  the  extension  is  necessary,  among 


other  things,  to  meet  the  purposes  of  the 
Act's  ndemaking  requirements.  By  this 
notice,  EPA  is  making  that 
determination.  The  eight  States  that 
have  submitted  the  petitions  are 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont 

EFFECTIVE  DATE:  This  action  is  e£fective 
as  of  November  14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  J.  Hoffinan,  Office  of  General 
Counsel.  MC-2344,  401  M  St  SW, 
Washington.  D.C.  20460,  (202)  260- 
5892. 

suppi-BiBaARY  information: 
LBackgnnmd 

Today's  action  follows  closely  EPA's 
final  action  taken  by  notice  dated 
October  22, 1997  (62  FR  54769). 
Familiarity  %vith  that  document  ia 
assumed,  and  background  information 
in  that  document  will  not  be  repeated 
here. 

In  the  October  22, 1997  document. 
EPA  extended  by  one  month,  pursuant 
to  its  authority  under  CAA  section 
307(d)(10),  the  time  frame  for  taking 
final  action  on  petitions  submitted  by 
eight  states  under  CAA  section  126. 
These  eight  states  are  Connecticut, 
Maine,  Massachusetts,  New  Hampshire, 
New  York,  Pennsylvania,  Rhode  Island, 
and  Vermont.  By  these  petitions,  the 
eight  states  have  asked  EPA  to  make 
findings  that  major  stationary  sources  in 
upwind  states  emit  in  violation  of  the 
prohibition  of  CAA  section  110(a)(2}p), 
by  contributing  significanUy  to 
nonattainment  problems  in  the 
petitioning  States. 

EPA  received  the  petitions  on  August 
14-15, 1997.  Under  section  126(b),  for 
each  petition,  EPA  must  make  the 
requested  finding,  or  deny  the  petition, 
within  60  days  of  receipt  of  the  petition. 
As  indicated  in  the  October  22, 1997 
dociunent,  EPA  has  the  authority  to 
extend  the  deadline  for  up  to  six 
months,  under  CAA  section  307(dKlO). 
By  the  October  22. 1997  document.  EPA 
extended  the  deadline  for  one  month,  to 
November  14, 1997,  and  further 
indicated  that  EPA  was  reserving  its 
option  to  extend  the  period  by  all  or 
part  of  the  remaining  five  months  of  the 
six-month  extensfon  period. 

EPA  is  today  extending  the  deadline 
for  an  additional  one  month,  to 
December  14, 1997.  EPA's  reasons  are 
identical  to  those  articulated  in  the 
October  22, 1997  document  In  the 
October  22, 1997  dociunent  EPA 
explained  the  basis  for  the  first  aao- 
month  extension  as  follows: 
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In  accordance  with  section  307(d)(10), 
EPA  is  today  determining  that  the  60- 
day  period  afforded  by  section  126(b)  is 
not  adequate  to  allow  the  public  and  the 
agency  adequate  opportunity  to  carry 
out  the  piuposes  of  the  section  307(d) 
procedures  for  developing  an  adequate 
proposal  on  whether  die  sources 
identified  in  the  section  126  petitions 
contribute  significandy  to 
nonattainment  problems  downwind, 
and,  further,  to  allow  public  input  into 
the  promulgation  of  any  controls  to 
mit^te  or  eliminate  those 
contributions.  The  determination  of 
whether  upwind  emissions  contribute 
significantly  to  downwind 
nonattainment  areas  is  highly  complex. 
The  NOx  SIP  call,  which  proposes  a 
somewhat  comparable  det9inination, 
relied  on  extensive  computer  modeling 
of  air  quality  emissions  and  the  ambient 
impacts  therefrom  in  the  large 
geographic  region  of  the  eastern  half  of 
the  United  States.  This  modeling  was 
developed  over  a  two-year  period.  It 
reflected  the  input  of  EPA,  the  37  states 
east  of  the  Rockies  as  well  as  numerous 
industry  and  citizen  groups,  all  of 
whom  participated  in  the  OTAG.     . 
MoreovOT,  EPA  is  allowing  a  120-day 
comment  period  on  the  NOx  SIP  call 
proposal,  and  expects  to  take  final 
action  on  the  NOx  SIP  call  in  September 
1998,  some  11  months  after  the  date  of 
proposal. 

In  acting  on  the  section  126  petitions, 
EPA  must  make  determinations  that, 
generally,  are  at  least  as  complex  as 
those  required  for  the  NOx  SIP  call,  and 
EPA  must  do  so  for  sources  throughout 
the  eastern  half  of  the  United  States. 
Moreover,  if  EPA  determines  that  the 
petitions  should  be  granted,  EPA  must 
promulgate  appropriate  controls  for  the 
affected  sources. 

EPA  is  in  the  process  of  determining 
what  would  be  an  appropriate  schedule 
for  action  on  the  section  126  petitions, 
in  light  of  the  complexity  of  ue 
required  determinations  and  the 
usafiilness  of  coordinating  generally 
with  the  procedural  path  for  the  NOx 
SIP  call.  It  is  imperative  that  this 
schedule  (i)  affeod  EPA  adequate  time  to 
prepare  a  document  that  clearly 
elucidates  the  issues  so  as  tp  fecilitate 
public  comment,  as  well  as  (ii)  afford 
thepublic  adctquate  time  to  comment 

EPA  is  continuing  to  discuss  an 
^propriate  schedule  Mrith  the  section 
126  petitioners  and  other  interested 
parties.  Accordingly.  EPA  concludes 
today,  as  it  did  in  the  October  22. 1997 
document,  that  extending  the  date  for 
action  on  the  section  126  petitions  for 
another  one  month  is  necessary  to 
detnrmine  the  appropriate  overall 
schedule  for  action,  as  well  as  to 


continue  to  develop  the  technical 
analysis  needed  to  develop  a  proposal. 

EPA's  action  of  October  22, 1997, 
erroneously  indicated  that  the  extended 
deadline  for  six  of  the  States — 
Connecticut,  Maine,  New  Hampshire, 
New  York,  Pennsylvania,  and 
Vermont — ^would  be  November  15, 
1997.  Because  the  initial  60-day  period 
for  EPA  action  on  the  126  petitions 
submitted  by  these  states  expired  on 
October  14, 1997,  the  first  one-month 
extension  would  extend  the  deadline  to 
November  14, 1997.  EPA  is  today 
correcting  that  error,  although  today's 
action,  which  further  extends  the 
deadline,  makes  this  error  irrelevant 

As  EPA  indicated  in  the  October  22, 
1997  document  EPA.  even  with  today's 
action,  continues  not  to  use  the  entire 
six  months  provided  under  section 
307(d)(10)  for  the  extension.  EPA 
continues  to  reserve  the  ri^t  to  apply 
the  remaining  four  months,  or  a  portion 
thereof,  as  an  additional  extension,  if 
necessary,  immediately  following  the 
conclusion  of  the  one-month  period,  or 
to  apply  the  remaining  time  to  the 
period  following  EPA's  proposed 
rulemaking. 

n.  Final  Actioa 

A.  Rule 

Today,  EPA  is  determining,  under 
CAA  section  307(dKlO),  that  a  second 
one-month  period  is  necessary  to  assure 
the  development  of  an  appropriate 
schedule  for  rulemaking  on  the  section 
126  petitions,  which  schedule  would 
allow  EPA  adequate  time  to  prepare  a 
notice  for  proposal  that  will  best 
fecilitate  public  comment,  as  well  as 
allow  the  public  sufficient  time  to 
comment.  Accordingly,  EPA  is  granting 
a  one-month  extension  to  the  time  for 
rulemaking  on  the  section  126  petitions. 
Under  this  extension,  the  date  for  action 
on  each  of  the  section  126  petitions  is 
December  14, 1997. 

B.  Natice-and-Comment  Under  the 
Administiative  Procedures  Act  (APA) 

This  dociunent  is  a  final  agency 
action,  but  may  not  be  subject  to  the 
noGce-and-comment  requirements  of 
die  APA,  5  U.S.C.  553(b).  EPA  believes 
that  because  of  the  limited  time 
pnmded  to  make  a  determination  that 
the  deadline  for  action  on  the  section 
126  petitions  should  be  extended. 
Congress  may  not  have  intended  such  a 
determination  to  be  sul^ect  to  notice- 
and^comment  rulemaking.  However,  to 
the  extent  that  this  determination  is 
subject  to  notice-and-comment 
ndemaking.  EPA  invokes  the  good  cause 
exception  pursuant  to  the  APA.  5  U.S.C. 
553(b)(3)(B).  Providing  notice  and 


comment  would  be  impracticable 
because  of  the  limited  time  provided  for 
making  this  determination,  and  would 
be  contrary  to  the  public  interest 
because  it  would  divert  agency 
resources  from  the  critical  subBtantive 
review  of  the  section  126  petitions. 

C.  Effective  Date  Under  the  APA 

Today's  action  will  be  effective  on 
November  14, 1997.  Under  the  APA,  5 
U.S.C.  553(d)(3),  agency  rulemaking 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Federal 
Register  if  the  agency  has  good  cause  to 
mandate  an  earlier  effective  date. 
Today's  action — a  deadline  extension — 
must  take  effect  immediately  because  its 
purpose  is  to  move  back  by  one  month 
the  November  14, 1997  d«Kllines  for  the 
section  126  petitions.  Moreover,  EPA 
intends  to  use  immediately  the  one- 
month  extension  period  to  continue  to 
develop  an  appropriate  schedule  for 
ultimate  action  on  the  section  126 
petitions,  and  to  continue  to  develop  the 
technical  analysis  needed  to  develop  the 
notice  of  proposed  rulemaking.  These 
reasons  support  an  effective  date  prior 
to  30  days  after  the  date  of  publication. 

vD.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  diis  regulatory  action 
from  Executive  Order  12866  review. 

E.  Unfamded  Mandates 

Under  the  Unfunded  Mandates 
Reform  Act  of  1995.  2  U.S.C.  1501  et 
seq.,  EPA  must  undertake  various 
actions  in  association  with  proposed  or 
final  rules  that  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  the 
private  sector  or  to  State,  local,  or  tribal' 
governments  in  the  aggregate.  In 
addition,  before  EPA  establishes  any 
regulatory  requirements  that  may 
significandy  or  uniquely  affect  small 
governments,  EPA  must  have  developed 
a  small  government  agency  plan.  EPA 
has  determined  that  these  requirements 
do  not  apply  to  today's  action  because 
this  rulemaking  (i)  is  not  a  Federal 
mandate— rather,  it  simply  extends  the 
date  for  EPA  action  on  a  rulemaking: 
and  (ii)  contains  no  regulatory 
requirements  that  might  significandy  or 
uniquely  affect  small  governments. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C  600  et  seq.,  EPA  must 
propose  a  regulatory  flexibility  analysis 
assessing  the  impact  on  small  entities  of 
any  rule  subject  to  the  notice-and- 
comment  rulemaking  requirements. 
Because  this  action  is  exempt  from  such 
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requirements,  as  described  above,  it  is 
DOt  subject  to  RFA. 

G.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  added  by 
the  Small  Biisiness  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  EPA  submitted,  by  the  date 
of  publication  of  this  rule,  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoujiting  OfBce.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C 
804(2),  as  amoided. 

H.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
which  require  OMB  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

I.  Judicial  Review 

Under  CAA  section  307(b)(1).  a 
petition  to  review  today's  action  may  be 
filed  in  the  Court  of  Appeals  for  the 
District  of  Columbia  within  60  days  of 
November  20, 1997. 

Dated:  November  14, 1997. 
Carol  M.  Diwwubt. 
Administrator. 
(FR  Doc.  97-30520  Filed  11-19-97:  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 

Clean  Air  Act  Promulgation  of 
Extanaion  of  Attainmant  Date  for  tfte 
Portland,  Maine,  Moderate  Ozone 
Nortattainment  Aree 

CFR  Correction    . 

In  Tide  40  of  the  Code  of  Federal 
Regulations,  parts  81  to  85,  revised  as  of 
July  1, 1997,  make  the  following 
correction: 

On  page  180.  in  §  81.320,  in  the  table 
under  the  heading  "Maine — Ozone", 
footnote  2  is  corrected  to  reed 
"Attainment  date  extended  to  November 
15, 1997.". 
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DEPARTMENT  OF  THE  INTERIOR 

Rah  and  Wildlife  Service 

50  CFR  Part  17 
rm  1018-AO14 

Endangered  and  Tlireatened  Wildlife 
and  Planta;  Determination  of 
EndangafadSftua  for  Two  Tidal 
Marah  Planta— diaium  hydrophUum 
var.  hydrophilum  (Suiaun  Thiatie)  and 
Cofdylanthua  moHla  aap.  molUa  (Soft 
Bird'a  naair)  From  tlie  San  Franciaco 
Bay  Area  of  Caltfomia 

AQENCV:  Fish  and  Wildlife  Sendee. 

Interior. 

action:  Final  rule. 


r:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  detennines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  two  plants — Cirsium 
hydrophilum  var.  hydrophilum  (Suisun 
thisUe)  and  Cordylanthus  mollis  ssp. 
mollis  (soft  bird's-beak).  These  species 
are  restricted  to  salt  and  brackish  tidal 
marshes  within  the  San  Francisco  Bay 
area  in  northern  California.  Habitat 
conversion,  water  pollution,  changes  in 
salinity,  indirect  effects  of  urbanization, 
mosquito  abatement  activities 
(including  off-road  vehicle  use), 
competition  with  non-native  vegetation, 
insect  predation,  erosion,  and  other 
human-caused  actions  threaten  these 
two  species.  This  rule  implements  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for  these 
plants. 

ffFECnVE  DATE:  December  22. 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  Uie  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office.  3310  EI  Camino,  Suite  130, 
Sacramento,  California  95821-6340. 
FOR  FUfmiER  MF0RMAT10N  CONTACT: 
ICirsten  Tarp  (telephone  916/979-2120) 
and  Matthew  D.  Vandenberg  (telephone 
916/979-2752).  staff  biologists  at  the 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section):  FAX  916/979- 
2723. 

SUPPt^MBfTART  MFORMATtON: 

Backgnnmd 

Cirsium  hydrophilum  var. 
hydrophilum  (Suisun  thistle)  and 
Cordylanthus  mollis  ssp.  mollis  (soft 
bird's-beak)  occur  in  salt  and  brackish 
tidal  marshes  fringing  San  Pablo  and 
Suisun  Bays  in  the  San  Francisco  Bay 
area  of  northern  California.  Since  1850, 
this  habitat  has  been  drastically 


reduced.  Approximately  15  percent,  or 
12,142  hectares  (ha)  (30,000  acres),  of 
the  historical  tidal  marshland  habitat 
within  the  San  Francisco  Bay  area 
remains  (Dedrick  1989). 

With  the  exception  of  the  San 
Francisco  Bay  area,  the  moimtainous 
coast  of  California  and  the  narrow 
continental  shelf  provide  faw  areas  that 
are  suitable  for  tidal  marsh  development 
(MacDonald  1990).  Coastal  salt  mushes 
are  found  along  sheltered  margins  of 
shallow  bays,  estuaries,  or  lagoons,  in 
low  lying  areas  that  are  sub|ect  to 
periodic  inundation  by  salt  water. 
Brackish  marshes  occur  at  the  interior 
margins  of  coastal  bays,  estuaries,  or 
lagoons  where  fresh  watw  sources 
(streams  and  rivers)  enter  salt  marshes. 
Brackish  marshes  are  similar  to  salt 
marshes  but  differ  in  the  degree  of  water 
and  soil  salinity.  Brackish  marshes  are 
less  saline  than  salt  marshes.  Salinity 
levels  vary  with  time,  tides,  and  the 
amount  of  freshwater  inflow.  Vegetation 
communities  in  salt  and  brackish 
marshes  often  occur  in  distinct  zones, 
depending  on  the  frequency  and  length 
of  tidal  flooding.  Cirsium  hydrophilum 
var,  hydrophilum  and  Cordylanthus 
mollis  ssp.  mollis  are  restricted  to  a 
narrow  ddal  band,  typically  in  higher 
elevational  zones  within  larger  tidal 
marshes  that  have  folly  developed  ddal 
channel  networks.  These  plants  usually 
do  not  occur  in  smaller  fringe  tidal 
marshes  that  are  generally  less  than  100 
meters  (m)  (300  feet  (ft))  in  width,  or  in 
non-tidal  areas. 

Oiscuaeioii  of  tiw  Two  Species 

Asa  Gray  (1888)  originally  described 
Cirsium  hydrophilum  var.  hydrophilum 
as  Cnicus  breweri  var.  vaseyi. 
Subsequent  authors  treated  the  taxon  as 
Carduus  hydrophihis  (Greene  1892), 
Cirsium  hydrophilum  (Jepson  1901), 
and  Cirsium  vaseyi  var.  hydrophilum 
Qepson  1925).  John  Thomas  Howell 
(1959)  concluded  that  Jepson's  Cirsium 
hydrophilum  and  Cirsium  vaaeyi  of  the 
Mt  Tamalpais  area  in  Marin  County, 
California  are  varieties  of  a  single 
species.  Cirsium  hydrophilum. 
According  to  the  rules  for  botanical 
nomenclature,  when  a  new  variety  is 
described  in  a  species  not  previously 
divided  into  intiaspecific  taxa,  an 
autonym  (automatically  created  name) 
is  designated.  In  this  case,  the  autonym 
is  Cirsium  hydrophilum  vdt. 
hydrophilum. 

Cirsium  hydrophilum  var. 
hydrophilum  is  a  perennial  herb  in  the 
aster  femily  (Astsraceae).  Slender,  erect 
stems  1.0  to  1.5  m  (3.0  to  4.5  ft)  tall  are 
well  branched  above.  The  spiny  leaves 
are  deeply  lobed.  The  lower  leeves  have 
ear-like  basal  lobes;  the  upper  leaves  are 
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reduced  to  narrow  strips  with  strongly 
spine-toothed  margins.  Pale  lavender- 
rose  flower  heads,  2.0  to  2.5  centimeters 
(cm)  (1  inch  (in.))  long,  occiu  singly  or 
in  loose  groups.  The  bracts  of  the  flower 
heads  have  a  distinct  green,  glutinous 
ridge  on  the  back  that  distinguishes 
Cirsium  hydrophilum  var.  hydrophilum 
from  other  Cirsium  species  in  the  area. 
Cirsium  hydrophilum  var.  hydrophilum 
flowers  between  July  and  September. 

Cirsium  hydrophilum  var. 
hydrophilum  is  restricted  to  Suisun 
Marsh  in  Solano  County.  In  1975,  the 
plant  was  reported  as  possibly  extinct 
because  it  had  not  been  collected  for 
about  15  years.  Extensive  surveys  found 
the  thistie  at  two  locations  within 
Suisun  Marsh  (Brenda  Grewell. 
California  Department  of  Water 
Resotuces  (CDWR),  pers.  comm.  1993). 
however,  tmoccupied  suitable  habitat 
for  Cirsium  hydrophilum  var. 
hydrophilum  exists  outside  these  sites 
in  the  upper  reaches  of  tidal  marshes  in 
Solano  County.  Collectively,  the 
occurrences  of  Cirsium  hydrophilum 
var.  hydrophilum  total  a  few  thousand 
individuals  (Brenda  Grewell,  pers. 
comm.  1993)  occupying  a  total  area  of 
less  than  1  acre.  Cirsium  hydrophilum 
var.  hydrophilum  grows  in  the  upper 
reaches  of  tidal  marshes  associated  with 
Typha  angustifolia  (narrow-leaf  cattail), 
Scirpus  americanus  (Olney's  bidrush), 
Juncus  balticus  (Baltic  rush),  and 
Distichlis  spicata  (saltgrass).  One 
population  is  found  on  State  land  under 
the  jurisdiction  of  the  California 
Department  of  Pish  and  Game  (CDFG) 
and  another  population  is  on  Solano 
County  Farmland  and  Open  Space 
Foiuidation  lands.  No  active 
management  is  occurring  at  either 
location  (Neil  Havlilf,  Solano  County 
Farmland  and  Open  Space  Foundation, 
pers.  comm.  1993;  Ann  Howald,  CDFG, 
pers.  comm.  1993).  Habitat  conversion 
and  fragmentation,  indirect  efiiacts  from 
urban  development,  increased  salinity, 
projects  that  alter  the  natural  tidal 
regime,  mosqiuto  abatement  aativities, 
and  competition  with  non-native  plants, 
threaten  this  taxon.  The  highly 
restricted  distribution  of  Grsium 
hydrophilum  var.  hydrophilum 
increases  its  susceptibility  to 
catastrophic  events  such  as  pest 
outbreaks,  severe  drought,  oil  spills,  or 
other  natiual  or  human  caused  disasters. 

Charles  Wright  collected  the  type 
specimen  of  Cordylanthus  mollis  ssp. 
mollis  in  November  1855,  on  Mare 
Island  in  San  Francisco  Bay.  Asa  Gray 
(1868)  published  the  origiiial 
description,  using  the  name 
Cordylanthus  mollis.  Later  botanists 
treated  the  taxon  as  Adenostegia  mollis 
(Greene  1891)  and  Chloropynm  moUe 


(Heller  1907).  Tsan-Iang  Chuang  and 
Larry  Heckard  (1973)  treated 
Cordylanthus  mollis  and  Cordylanthus 
hispidus  as  subspecies  of  a  single 
species  {Cordylanthus  mollis)  with 
Cordylanthus  mollis  ssp.  mollis 
recognized  as  the  autonym. 

Cordylanthus  mollis  ssp.  mollis  is  an 
annual  herb  of  the  snapdragon  femily 
(Scrophulariaceae)  that  grows  25  to  40 
cm  (10  to  16  in.)  tall.  It  is  sparingly 
branched  from  the  middle  and  above. 
Cmdyianthus  mollis  ssp.  mollis  is  a 
hemiparasite  (i.e.,  partially  parasitic) 
that  extracts  water  and  nutrients  by 
attaching  enlarged  root  structures  to  the 
roots  of  other  plants  (Chuang  and 
Heckard  1971).  The  foliage  is  grayish- 
green  (often  tinged  a  deep  red)  and 
hairy.  The  oblong  to  lance-shaped 
leaves  are  1.0  to  2.5  cm  (0.4  to  1.0  in.) 
long,  the  lower  leaves  entire  and  the 
upper  with  one  to  three  pairs  of  leaf 
lobes.  The  inflorescence  consists  of 
spikes  5  to  15  cm  (2  to  6  in.)  long.  A 
floral  bract  with  two  to  three  pairs  of 
lobes  occurs  inunediately  below  each 
inconspicuous  white  or  yellowish-white 
flower.  The  flowers  have  only  two 
functional  stamens.  The  narrow  ovoid 
seed  capsule  is  6  to  10  millimeters  (mm) 
(0.2  to  0.4  in.)  long  and  bears  20  to  30 
dark  brown  seeds.  Flowering  occurs 
between  July  and  September. 
Cordylanthus  mollis  ssp.  mollis  is 
distinguished  bom  another 
Cordylanthus  foimd  neai^  (C. 
maritimus  ssp.  palustris)  by  its  two 
functional  stamens  (C.  maritimus  ssp. 
palustris  has  four)  and  by  its  bracts  with 
two  to  three  pairs  of  lateiral  lobes  (C. 
maritimus  ssp.  palustris  has  a  pair  of 
short  teeth  on  the  floral  brbcts). 
Cordylanthus  mollis  ssp.  mollis  is 
closely  related  to  Cordylanthus  mollis 
ssp.  hispidus  and  can  be  differentiated 
most  consistentiy  frvm  Cordylanthus 
mollis  ssp.  hispidus  on  spike  length  and 
seed  size. 

Cordylanthus  mollis  ssp.  mollis  is 
found  predominantiy  in  the  upper 
reaches  of  salt  grass-pickleweed 
marshes  at  or  near  the  limits  of  tidal 
action  (Stromberg  1986).  It  is  associated 
with  Salicomia  virginica  (Virginia 
glasswort),  Distichlis  spicata,  Jaumea 
camosa  (fleshy  jaumea),  Frankenia 
salina  (alkali  heath),  and  Triglochin 
maritima  (arrow-grass)  (Stromberg 
1986).  There  have  been  21  reported 
locations  of  Cordylanthus  mollis  9sp. 
mollis.  Two  sites,  Denverton  and 
Berkeley,  were  erroneous  locations.  Five 
sites  (Mare  Island,  Martinez,  Burdell 
Station,  Bentiey  Wharf,  and  Antioch 
Bridge)  have  been  extirpated  by  habitat 
loss  or  modification.  Five  other  sites 
surveyed  in  1993  no  longer  had  the 
plants,  although  some  potential  habitat 


still  existed.  Nine  sites  are  presumed  to 
still  exist  (California  Natural  Diversity 
Data  Base  (CNDDB)  1996;  Jake  Ruygt, 
California  Native  Plant  Society  (CNPS), 
in  Utt.  1996).  The  type  locality  at  X4are 
Island  for  Cordylanthus  mollis  ssp. 
mollis  was  destroyed  by  development 
and  is  now  a  dredge  disposal  site 
(CNDDB  1994).  A  second  occurrence, 
last  seen  in  1981  near  Martinez  in 
Contra  Costa  and  Solano  Counties,  was 
dredged,  filled,  diked,  and  is  now  a 
marina  (Stromberg  1986,  CNDDB  1994). 

The  remaining  nine  occurrences  are 
widely  scattered  throughout  coastal  salt 
or  brackish  tidal  marshes  fringing  San 
Pablo  and  Suisun  Bays,  in  Contra  Costa, 
Napa,  and  Solano  Counties  (CNDDB 
1994;  Brenda  Grewell.  in  Utt  1993;  Jake 
Ruygt,  in.  Utt.  1996).  Three  sites,  PL 
Pinole,  Rush  Ranch,  and  Joice  Island 
Bridge,  have  very  limited  habitat  and 
cover  less  than  0.4  ha  (1  acre)  each.  The 
population  at  Fagan  Slough  covers 
approximately  1.2  ha  (3  acres).  The  two 
largest  populations  are  located  at  Hill 
Slough  and  at  Concord  Naval  Weapons 
Station,  each  covering  approximately  4 
ha  (10  acres).  The  entire  distribution  of 
Cordylanthus  mollis  asp.  mollis 
currentiy  is  restricted  to  about  12  ha  (31 
acres)  of  occupied  habitat  Uake  Ruygt, 
1994  and  in  Utt  1996).  The  total  number 
of  individuals  reported  among 
popidations  varies  from  1  at  the  smallest 
site  to  150,000  plants  at  the  largest  site. 
Of  the  remaining  nine  sites,  one 
(McAvoy)  has  only  23  plants.  Most  sites 
have  between  1,000  and  6,000 
individuals  (Jake  Ruygt  1994;  CNDDB 
1996).  Individual  populations  fluctiiate 
in  size  from  year  to  year,  as  is  typical 
of  annual  plants.  Cordylanthus  mollis 
ssp.  mollis  occurs  primarily  on  private 
or  non-Federal  land;  the  second  largest 
occurrence  is  found  on  Department  of 
Defense  (U.S.  Navy)  land.  Habitat 
conversion  and  fragmentation,  water 
pollution,  increases  in  salinity  of  tidal 
marshes  due  to  upstream  withdrawals  of 
fresh  water,  projects  that  alter  the 
natural  tidal  regime,  indirect  effects  oi 
urbanization,  mosquito  abatement 
activities  (including  off-road  vehicle 
use),  erosion,  competition  with  non- 
native  vegetation,  insect  predation.  and 
other  random  events  threaten  the 
remaining  occurrences  of  Cordylanthus 
molUs  ssp.  mollis. 

The  CDWR  has  conducted  surveys  for 
Cordylanthus  moUis  ssp.  molUs  and 
Cirsium  hydrophilum  var.  hydrophilum, 
and  these  surveys  have  not  been  limited 
to  known  historic  populations.  The 
CDWR  has  surveyed  potential  habitat 
throughout  Suisun  Marsh,  searched 
portions  of  the  pot«itiaI  habitat  along 
the  Contra  Costa  shoreline,  has  assisted 
with  searches  downstream  of  Suisun 
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Bay  in  the  Carquinez  Strait  and  Napa 
marshes,  and  has  surveyed  diJied 
wetlands  managed  for  waterfowl. 
Despite  these  surveys,  the  CX>WR  has 
found  no  new  populations  since  thetr 
original  data  submittal  in  1993  (Randall 
Brown  in.  Utt  1996). 

Previous  Federal  Action 

Federal  government  actions  on  the 
two  plants  began  as  a  result  of  section 
12  of  the  Act  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51.  was  presented  to 
Congress  on  January  9,  1975,  and  listed 
Cirsium  hydrophihim  var.  hydmphilum 
and  Cordylanthus  mollis  ssp.  mollis  as 
possibly  extinct.  The  Service  published 
a  notice  on  July  1,  1975  (40  FR  27823), 
of  its  acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
MHthin  the  context  of  section  4(c)(2} 
(petition  provisions  now  are  foiuid  in 
section  4(b)(3)  of  the  Act)  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  The  above 
two  taxa  were  included  in  the  July  1, 
1975,  notice.  On  Jime  16, 1976,  the 
Service  published  a  proposal  (41  FR 
24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  The  list  of  1 ,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  this  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1, 1975,  Federal 
Register  publication.  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis  were 
included  in  the  Jime  16. 1976,  Federal 
Rnpster  proposal. 

General  comments  received  on  the 
1976  proposal  were  summarized  in  an 
April  26, 1978,  notice  (43  FR  17909). 
The  Act's  Amendments  of  1978  required 
that  all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  a  December  10, 
1979.  notice  (44  FR  70796),  the  Service 
Mrithdrew  the  Jime  16, 1976,  proposal, 
along  with  four  other  proposals  that  had 
expired. 

The  Service  published  an  updated 
Notice  of  Review  for  plants  on 
December  15, 1980  (45  FR  82480).  The 
two  plant  taxa  were  listed  as  category  1 
candidates  for  Federal  listing  in  this 
document  Category  1  taxa  were  those 
that  the  Service  has  on  file  substantial 
information  on  biological  wilnerability 
and  threats  to  support  preparation  of 
listing  proposals.  On  November  28, 


1983,  the  Service  published  a 
supplement  to  the  Notice  of  Review  (48 
FR  53640);  there  were  no  changes  to 
these  taxa  in  this  supplement 

The  plant  notice  was  revised  again  on 
September  27, 1985  (50  FR  39526). 
February  21,  1990  (55  FR  6184),  and 
September  30,  1993  (58  FR  51144).  In 
these  three  notices  Cirsium     '^'• 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis  were 
included  as  category  1  candidate 
species.  On  February  28,  1996,  the 
Service  published  a  Notice  of  Review  in 
the  Federal  Register  (61  FR  7596}  that 
discontinued  the  use  of  candidate 
categories  and  considered  the  former 
category  1  candidates  as  simply 
"candidates"  for  listing  purposes. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  petitions  within  12  months  of  their 
receipt  Section  2(b)(1)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982. 
be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis,  because  the  1975 
Smithsonian  report  had  been  accepted 
as  a  petition.  On  October  13,  1982,  the 
Service  found  that  the  petitioned  listing 
of  these  species  was  warranted,  but 
precluded  by  other  pending  listing 
actions,  in  accordance  with  section 
4(b)(3)(B)(iii)  of  the  Act;  notification  of 
this  finding  was  published  on  January 
20,  1984  (49  FR  2485).  The  finding  was 
reviewed  annually  from  October  1983 
through  1994.  piustiant  to  section 
4(b)(3)(C)(i)oftheAct 

A  proposal  to  list  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis  as 
endangered  was  published  on  Jime  12, 
1995.  The  proposal  was  based  on 
information  supplied  by  reports  to  the 
California  Diversity  Database,  and 
observations  and  reports  by  numerous 
botanists. 

The  processing  of  this  final  listing 
rule  conforms  with  the  Service's  filial 
listing  priority  guidance  published  on 
December  5. 1996  (61  FR  64475).  The 
guidance  clarifies  the  order  in  which  the 
Service  %viU  process  rulemakings 
following  two  related  events,  the  lifting 
on  April  26, 1996,  of  the  moratorium  on 
final  listings  imposed  on  April  10, 1995 
(Public  Law  104-6)  and  the  restoration 
of  significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on  April  26, 1996 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  hmiHling 


emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of 
outstanding  proposed  listings.  Tier  3 
includes  the  processing  of  new 
proposed  listings  for  species  facing  high 
magnitude  threats,  and  processing 
administrative  findings  on  petitions. 
Tier  4  includes  the  processing  of  critical 
habitat  designations.  This  final  rule  falls 
under  Tier  2. 

This  rule  has  been  updated  to  reflect 
any  changes  in  distribution,  status  and 
threats  since  the  effective  date  of  the 
listing  moratorium,  and  to  incorporate 
information  obtained  through  the  public 
comment  period.  This  additional 
information  was  not  of  a  nature  to  alter 
the  Service's  decision  to  list  the  species. 

Smniiiary  of  Comineiits  and 
idatioiis 


In  the  proposed  rule  published  June 
12.  1995  in  the  Federal  Regtster  (60  FR 
31000).  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  closed  on  August  21, 

1995.  Appropriate  State  agencies, 
county  and  city  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment  A  public 
hearing  request  was  received  within  45 
days  of  publication  of  the  proposal  from 
Paul  Campos,  General  Counsel  for  the 
Building  Industry  Association.  Because 
a  Congressional  moratorium  on  the 
Service's  activities  associated  %vith  final 
listing  actions  was  in  effect  from  April 

1995  to  April  1996,  scheduling  of  the 
hearing  was  delayed.  The  Service 
subsequenUy  scheduled  and  held  the 
public  hearing  on  Wednesday.  October 
2, 1996.  from  6:00  p.m.  to  8:00  pjn.  at 
the  Holiday  Inn.  1350  Holiday  Lane. 
Fairfield.  California.  To  accommodate 
the  hearing,  the  public  comment  period 
was  reopened  on  September  6. 1996, 
and  closed  October  15, 1996.  Notice  of 
the  public  hearing  and  reopening  of  the 
public  comment  period  was  published 
in  the  Fedavl  B«gfa*f  September  6, 

1996  (61  FR  47105)  and  in  newspapers 
including  The  Napa  Register  on 
September  18, 1996,  The  San  Francisco 
Chronicle  on  September  18. 1996,  The 
Contra  Costa  Ttmes  on  September  18, 

1996,  and  The  Fairfield  Daily  Republic 
on  September  19, 1996. 

Dunng  the  comment  period,  the 
Service  received  comments  (letters  and 
oral  testimony)  from  a  total  of  14 
people.  Some  people  submitted  more 
than  one  comment  to  the  Service.  Six 
commenters  supported  the  listing,  one 
commenter  opposed  the  listing,  and 
seven  commenters  are  viewed  as 
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neutral.  One  cemmenter  submitted 
comments  late.  Among  the  six 
conunenters  supporting  the  listing  are 
the  California  Native  Plant  Society,  the 
University  of  California  at  Davis,  and 
the  Napa-Solano  Chapter'of  the 
Audubon  Society.  Three  commenters 
provided  detailed  information  on 
locations,  population  sizes,  and  threats 
to  the  species.  These  data  have  been 
incorporated  into  this  rule.  Two 
conunenters  stated  that  they  were 
researching  the  threats  to  the  species 
and  hoped  that  the  Sovice  would  be 
available  to  woik  with  them  in  the 
creation  of  protection  and/or  mitigation 
plans  as  necessary.  One  commenter 
representing  the  Solano  County 
Mosquito  Abatement  District  stated  they 
are  willing  to  work  Mrith  the  S«vice  to 
avoid  actions  that  may  be  damaging  to 
endangered  plants  and  habitat. 
Opposing  comments  and  other 
conunents  questioning  the  proposed 
rule  have  bem  organized  into  specific 
issues.  These  issues  and  the  Service's 
response  to  each  are  summarized  as 
follows: 

Issue  1 :  One  commentmr  stated  that 
the  Service  should  make  the  precise 
locations  of  the  two  tidal  plants 
available  to  landbwners  and  the 
counties  in  which  the  species  occur. 
This  information  would  help  the 
landowners  ensure  that  activities  they 
conduct  would  not  harm  the  two 
species,  if  the  species  exist  on  their 
property. 

Service  Response:  In  the  proposed 
rale,  the  Service  stated  diat  these  plants 
are  restricted  to  salt  ta  brackish  tidal 
marrfi  within  Solano,  Cantn  Costa,  and 
Napa  counties.  Individuals  owning  land 
in  these  counties  who  believe  that  their 
actions  or  activities  may  result  in  harm 
to  either  of  these  two  species  should  fael 
free  to  provide  the  Service  with  detailed 
maps  oif  their  lands  prior  to  conductiiig 
theee  activities  so  that  the  Service  can 
provide  tenhninal  assistance  on  the 
exact  locations  of  these  species.  The 
Service  vdU  make  every  efiioct-to  notify 
landowners  and  seek  coopwation  with 
surveys  or  other  conservation  eSoits. 
Tlie  complete  file  for  this  rule  is 
available  for  public  inspection,  and  does 
contain  general  information  about 
where  the  species  occuas.  The  Service  is 
always  willing  to  assist  the  public  in 
matters  aimed  at  protecting  sensitive 
species. 

Issue  2:  One  conunenter  was 
coocemed  about  die  listing  of 
Cordylanthus  mollis  ssp.  mollis, 
although  they  did  not  formally  object  to 
the  listing.  Specifically,  the  commearter 
questioned  what  the  legal  protection 
means  to  the  subspecies  when  it  is 
similar  in  appearance  to  Cordylartthus 


mollis  ssp.  hispidus  and  the  two  cannot 
readily  be  distinguished  in  the  field  and 
there  is  the  possible  occurrence  of 
hybridization. 

Service  Response:  The  taxonomy  of 
the  subspecies  has  been  clarified  by 
rhiiang  and  Heckard  (1971),  with 
Cordylanthus  mollis  ssp.  mollis  and 
Cordylanthus  mollis  ssp.  hispidus 
separated  primarily  by  habitat,  spike 
length,  and  seed  size;  and  secondarily 
by  branching  patterns  and  hirsuteness 
(i.e.,  coarse  stiff  hairs).  As  with  many 
subspecies,  though  material  may  be 
difficult  to  identiiy  in  the  field, 
Cordylanthus  mollis  ssp.  mollis  and 
Cordylanthus  mollis  ssp.  hispidus  are 
recognized  as  distinct  subspecies 
(Chuang  and  Heckard  1971,  Chuang  and 
Heckard  1993).  As  the  term  "species"  is 
defined  in  the  Act,  the  Service  can 
apply  the  protections  of  the  Act  to  any 
species  or  subspecies  of  fish,  wildlife,  or 
plants,  that  meets  the  definition  of 
endangered  or  threatened.  The  Act  does 
not  attempt  to  define  "species"  in 
biological  terms,  and  thus  allows  the 
term  to  be  applied  according  to  the  best 
current  biological  information  and 
understanding  of  evolution,  spedation, 
and  genetics. 

Issue  3:  One  commenter  questioned 
whether  mosquito  abatement  activities 
had  led  to  a  decline  in  Cordylanthus 
mollis  ssp.  mollis. 

Service  Response:  As  documented  in 
Factor  "E"  below,  mosquito  abatement 
activities,  resulting  from  increased 
urbanization,  have  been  obowved  to 
adversely  impact  individual 
Cordylanthus  mollis  ssp.  xno/Ifr  plants. 

Issue  4:  One  commenter  stated  that 
there  woecdnsiderably  more 
populations  of  Ccmlylanthus  mollis  ssp. 
mollis  in  Contra  Costa  County  than 
reported  in  the  proposed  rule,  which 
according  to  the  conunenter  included 
only  the  East  Navy  marsh  and 
Swanton's  or  Hosting's  Slou^  Marsh. 

Service  iiesponse:  Populations 
reported  in  the  pn^Kwed  rule  as 
occurring  in  Contra  Costa  County 
included  Pt  Pinole,  McAvoy  Boat 
Harbor,  Heating's  Slough,  and  Concord 
Naval  Weapons  Station.  As  mentioned 
in  the  "Discussion  of  the  Two  Species" 
section,  popidations  of  annual  plants 
tend  to  fluctuate  from  year  to  year.'The 
Servfoe  views  the  additional 
"populations"  of  Cordf^ontftiis  moilis 
ssp.  mollis  located  at  East  Navy  South, 
Swanton's  SW,  Swanton's  NW,  and  Pt 
Pinole  to  be  extensions  of  existing 
populations  that  were  included  in  the 
jnoposed  rule,  and  not  an  expansicHi  of 
the  overall  range  of  this  qwcies. 

Issue  5:  One  conunenter  questioned 
the  adequacy  of  many  aspects  of  the 
data  usmI  in  the  proposed  rale.  This 


commenter  stated  that  listing  at  this 
time  is  premature  and  also  was 
concerned  that  the  best  available 
knowledge,  including  Information  not 
yet  in  print,  be  used  in  the  rule. 

Service  Response:  In  accordance  with 
the  "Interageiury  Cooperative  Policy  on 
Information  Standards  under  the 
Endangered  Species  Act",  published  in 
the  Federal  logialer  on  July  1, 1994  (59 
FR  34271),  the  Service  impartially 
reviews  all  scientific  and  other 
information  to  ensure  that  any 
information  used  to  pnunulgate  a 
regulation  to  add  a  species  to  the  list  of 
threatened  and  endangered  species  is 
reliable,  credible,  and  represents  the 
best  scientific  and  conunercial  data 
available.  The  Service  used  information 
received  from  the  California  Natural 
Diversity  Deta  Base,  knowledgeable 
botanists,  and  from  studies  specifically 
directed  at  gathering  the  information  on 
distribution  and  threats.  Information 
from  botanical  collections  of  these 
plants  that,  in  some  cases,  dates  from 
the  1880*8,  was  utilized  in  the 
preparation  of  die  proposed  rule.  The 
Service  received  information  from 
Federal,  State,  and  local  agencies,  and 
consulted  professional  botanists  during 
the  preparation  of  the  proposed  rule. 
Destruction  and  loss  of  habitat  and 
extirpation  of  populations  of  these  two 
planto  from  a  variety  of  causes  have 
been  documented.  "The  Service  sought 
comments  on  the  proposed  rule  frDm 
Federal,  State,  and  county  entities, 
species  experts,  and  other  individuals. 
All  substantive  new  data  received 
during  the  public  comment  period  have 
been  incorporated  into  the  final  rule. 
Specific  justification  for  listing  the  two 
plant  species  is  summarized  in  Facton 
"A"diKn^"B." 

Issue  6;  One  commenter  stated  tiiat 
we  do  not  know  that  full  tidal  action  is 
needed  for  Cordykutthus  mollis  ssp. 
mollis. 

Service  Resportse:  All  known 
populations  of  Cordylanthus  mollis  ssp. 
mollis  occur  in  higher  elevational  zones 
within  larger  tidal  marshes  that  have 
fidly  developed  tidal  channel  netigrorics. 
In  sites  where  this  taxa  has  been 
extirpated,  hill  tidal  action  has  often 
been  loet  Extensive  surveys  for 
,  Cord^anthus  mollis  asp.  mollis  have 
been  conducted  in  tidal  and  diked 
marsh  lands,  and  it  has  not  been  located 
in  any  diked  marshes. 

Issue  7;.One  commenter  stated  that 
the  plants  occur  in  tidal  marshes  and 
not  in  diked  areas  and,  therefcue,  their 
lands  do  not  constitute  critical  habitat 
for  the  species. 

Service  Response:  The  designation  of 
critical  habitat  for  Cirsium  hydrophihim 
•nr.  hydrophilum  and  Cordykutthus 
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mollis  asp.  mollis  is  not  prudent.  Refar 
to  the  Critical  Habitat  section  of  this 
final  rule  for  a  detailed  discussion  of  the 
Service's  decision. 

Pea- Review 

In  accordance  with  Service  peer 
review  policy  (July  1, 1994;  59  FR 
34270).  the  Service  sent  copies  of  the 
proposed  rule  to  three  independent 
botanists  and  tidal  marsh  specialists 
who  are  professors.  The  Service 
solicited  their  review  of  the  proposed 
rule  and  pertinent  scientific  and 
commercial  information  substantive  to 
the  listing  determination.  The  reviewecs 
did  not  respond  to  the  Service. 

Sumiiiaiy  of  Factors  ACbctiiig  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procediires  for  adding 
species  to  the  Federal  lists  of 
endangered  and  threatened  species.  A 
species  may  be  determined  to  be 
endangwed  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  Cirsium  hydrophilum 
(Greene)  Jepson  var.  hydrophilum 
(Suisun  thistle)  and  Cordylanthus  mollis 
Gray  ssp.  mollis  (soft  bird's-beak)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

Habitat  for  Cirsium  hydrophilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  moMis  has  been  severely  reduced  by 
past  human  activities.  Hydraulic 
mining,  diking  and  filling  involved  in 
agricultural  land  conversion  and 
urbanization,  waste  disposal,  port  and 
industrial  development,  railroad 
construction,  dredging,  salt  production, 
and  sedimentation  have  drastically 
reduced  the  amount  of  tidal  marsh  in 
California  (Atwater  1979,  MacDonald 
1990,  Association  of  Bay  Area 
Govemmoits  (ABAC)  1991).  Changes  in 
freshwater  inflow,  pollution,  habitat 
conversion,  habitat  fragmentation,  and 
alteration  of  the  natural  tidal  regime 
continue  to  threaten  the  habitat  of  both 
species. 

In  San  Pablo  Bay,  historical  tidal 
wetlands  have  been  diked  and 
converted  to  agricultural  lands  that  were 
hrmed  for  oat  hay.  In  addition, 
approximately  4,050  ha  (10,000  acres) 
also  were  converted  to  salt  ponds.  In 
Suisun  Bay,  most  of  the  28,780  ha 
(71,100  acres)  of  tidal  marshes  that 
existed  in  1850  were  converted 
originally  to  agricultural  land,  and  then 
to  diked  seasonal  wetlands  used  for 


waterfowl  management.  Only  3,780  ha 
(9,340  acres)  within  Suisun  Marsh 
remain  as  tidal  marsh  (E>edrick  1989). 
Most  of  the  remaining  tidal  marshes  are 
backed  by  steep  levees,  allowing  for 
little  or  no  transitional  wetland 
habitat — the  habitat  required  by  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  ssp.  mollis. 

The  change  of  freshwater  inflow  to 
the  marsh  has  modified  the  habitat  fior 
these  two  taxa.  Agrioiltural  and 
municipal  uses  have  diverted  over  50 
percent  of  the  historical  annual  inflow 
of  freshwater  from  the  Suisun  Marsh 
and  Delta  (ABAC  1991).  During  the  past 
40  years,  significant  portions  of  the 
tidally-influenced  brackish  marsh 
within  Suisim  Bay  have  become  more 
saline  due  to  decreased  freshwater  flows 
(Pavlik  1992).  Increased  salt  levels 
within  the  Suisun  Marsh  may  threaten 
Cordylanthus  mollis  ssp.  mollis  and 
Cirsium  hydrophilum  var.  hydrophilum. 
Salt  stress  causes  decreased  plant 
growth  and  lower  reproduction.  When 
salinity  levels  remain  high  duriiig 
extended  drought  conditions, 
population  viability  of  these  species 
may  be  greatly  impaired  to  the  extent 
they  lose  their  ability  to  maintain 
themselves  as  components  of  a  healthy 
wetlands  ecosystem  (PavUk  1992). 
When  salinity  increases  in  the  root 
zone,  salt  stress  reduces  plant 
abundance  and  causes  shifts  in  plant 
distribution.  This  has  occurred  even  in 
common  salt-tolerant  plants  (Pavlik 
1992).  Cordylanthus  mollis  ssp.  mollis 
and  Gtrsiuin  hydrophilum  var. 
hydrophilum  may  be  especially 
vulnerable  to  increased  salt  levels  due 
to  the  limited  number  of  individuals 
and  their  restricted  distribution. 
Additionally,  decreased  levels  of  salt 
within  the  Suisun  Marsh  may  threaten 
Cordylanthus  mollis  asp.  mollis  by 
affecting  its  host  plants.  Cordylanthus 
mollis  ssp.  mollis  is  a  hemi-root  parasite 
that  completes  its  life  cycle  by 
parasitizing  the  roots  of  perennial 
halophytes.  Saticomia  virgiiuca  and 
DisdcMis  spicata  are  halophyta  plant 
associates  and  likely  hosts  of 
Cordylanthus  mollis  ssp.  mollis. 
although  specifics  of  this  host 
relationship  have  yet  to  be  detenniaed. 
During  the  wet  and  above  normal  wratn 
years  of  1995  and  1996,  these  two  plant 
assodatas  have  decreased  in  abundance 
in  the  areas  where  the  Cordylaitthus 
mollis  ssp.  mollis  is  found.  Thereiare.  it 
is  important  to  maintain  the  long  term 
natural  variability  of  hydrologic 
condidons  in  order  to  ensure  the 
survival  of  Cordylanthus  mollis  ssp. 
mollis  and  the  species  upon  which  it 
may  depend  (R.  Brown,  in.  litL  1996). 


The  two  plant  species  also  face  threats 
from  habitat  fragmentation  associated 
with  commercial  and  residential 
development,  road  construction,  and 
ongoing  effects  of  historical 
fr^mentation  by  activities  associated 
with  clearing  for  agriculture,  railroad 
construction,  dredging,  and  conversion 
to  salt  ponds.  These  activities  have  split 
habitat  into  smaller,  more  isolated  units. 
Habitat  fragmentation  may  alter  the 
physical  environment,  rhanglng  the 
microclimate,  quantity  of  water,  and 
nutrients  required  by  remnant 
vegetation  (Saunders  et  al.  1991).  In 
addition,  a  higher  pro{»ortion  of  the  area 
of  these  fragmented  natural  aress  is 
subject  to  the  influences  from  external 
factors  (e.g.,  additional  development, 
off-road  vehicular  use.  numerous  other 
human  influences,  and  competition 
with  non-native  vegetation)  that  disrupt 
natural  ecosystem  processes.  Further 
effiacts  of  habitat  fragmentation  on  the 
two  plant  species  are  discussed  in 
Factor  "E." 

Projects  that  convert  habitat  from  tidal 
marsh  to  diked  seasonal  wetlands 
potentially  threaten  both  Cirsium 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  asp.  mollis.  Within 
Suisim  Marsh,  the  contusion  of  tidal 
marsh  to  diked  seasonal  wetlands,  s 
practice  common  in  the  develoiment  of 
waterfowl  managements  areas,  is  s 
potential  threat  vat  both  species 
(Randall  Brown,  in  UtL  1993).  The 
CDFG's  planned  conversion  of  40  ha 
(100  acres)  of  DisHchlis  spicata  (an 
associated  species  far  both  Gfisiiun 
hydrophilum  var.  hydrophilum  snd 
Oordylanthua  mollis  asp.  moUis]  io  Hill 
Slough  as  wihwncwment  of  habitat  far 
KvildUfa  (CDWR,  in  UtL  1996).  wiU 
further  diminish  the  amount  of  suitable 
habitat  for  Ctm'um  hydro/Utihim  var. 
hydrophilum  and  Cord^anthus  mollis 
ssp.  mollis. 

Habitat  oonvecsion  for  planned  future 
urfaanizatioo  threatens  both  species.  In 
the  Assodaticm  of  Bay  Area 
Governments'  analysis  of  the  San 
Francisco  Bay  Estuary,  over  4356  ha 
(12.000  acraa)  of  wetbnds  in  the  Bay 
will  be  subject  to  moderate  to  high 
development  uses  over  the  next  12  years 
(ABAC  1991).  Highway  projecU  within 
the  Saa  Francisco  Bay  Estuary  during 
the  next  20  years  alone  are  expected  to 
fill  146  ha  (362  acres)  of  wetlands 
(ABAC  1991).  Some  of  the  highway 
projects  will  threatm  Cordylanthus 
mollis  ssp.  mollis  by  eliminating  habitat 
into  which  existing  populations  of  this 
plant  could  expand.  Widening  of 
California  Highway  37  will  impact 
Mretlands  that  occur  along  the  Napa 
River  (ABAG  1991)  and  may  adversely 
affect  habitat  for  Cordylanthus  mollis 
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ssp.  mollis.  Proposed  widening  of 
Highway  12  near  the  Suisun  Marsh 
would  threaten  the  habitats  of 
Qxdj^anthus  mollis  ssp.  mollis  and 
Cirsium  hydrophilum  var.  hydrophilum 
(Brenda  Grewell.  pers.  comm.  1993). 
either  due  to  habitat  fragmentation  as 
discussed  above  or  by  runoff!. 

Projects  that  alter  the  neural  tidal 
regime  may  also  threaten  both  taxa. 
Although  the  California  Department  of 
Water  Resources  is  no  longer  pursuing 
the  Western  Suisun  Marsh  Salinity 
Control  Project.  [Kojects  that  may  alter 
the  salinity  r^ime  and  flows,  are  being 
evaluated  under  the  CalFed  Bay-Delta 
Program.  The  goals  of  the  program  will 
ht  to  contribute  toward  recovery  of 
sensitive  species  rather  than  to  recover 
the  species.  The  alternatives  of  the 
CalFed  program  have  not  been 
identified  yet.  but  could  involve  habitat 
modification  associated  with  restoration 
activities  and  the  construction  of 
various  storage  and  conveyance 
structures.  These  actions  could  subject 
tidal  marsh  to  altered  flows  and  changes 
in  salinity  that  could  be  detrimental  to 
Cirsium  hydrophilum  var.  hydrophilum 
and  Cordylanthus  mollis  sap.  mollis. 
The  restoration  plans  have  not 
specifically  addressed  Ctrsjum 
hydrophilum  var.  hydrophilum  and 
Cordylanthus  mollis  sap,  mollis. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  currentiy  is  not 
known  to  be  a  factor  fior  these  two 
plants.  Increased  collecting  for  scientific 
or  horticiUtural  purposes  or  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result,  however,  from 
increased  publicity  resulting  from 
publication  of  this  proposal. 

C.  Disease  orPredation 

The  health  of  one  of  the  largest 
occurrences  of  Cordylanthus  mollis  ssp. 
mollis  is  declining  due  to  insect 
predation  (Brenda  Grewell.  pers.  comm. 
1993).  Intense  insect  seed  predation  has 
been  observed  in  the  population  at  Joice 
Island  and  Hill  Slougb  within  Suisun 
Marah  in  Solano  County  (Randall 
Brown,  in  litt.  1993).  The  presence  of  a 
thistie  weevil  (Rhinocyf/us  conicus)  in  a 
portion  of  the  Ctnftun  hydrophilum  var. 
hydrophilum  population  was 
documented  in  June  1996  by  CDWR. 
The  CDWR  has  collected  thisUe  weevil 
in  Cirsium  hydrophilum  var. 
hydrophilum  flower  heads,  and 
observed  many  flower  heads  with  no 
seeds.  The  larval  stage  of  this  weevil 
feeds  on  the  seed.  Phyciods  mylitta 
caterpillars  were  collected  on  a 
population  of  Cirsium  hydrophilum  var. 


hydrophilum  in  September  1996.  These 
caterpillara  have  caused  significant 
damage  to  the  rosettes  of  plants  that  will 
flower  next  year  (R.  Brown,  in.  litt. 
1996). 

Disease  is  not  known  to  be  a  factor  for 
eithor  Cusium  hydnmhilum  var. 
hydrophilum  or  Cordylanthus  mollis 
sap.  mollis. 

D.  The  Inadequacy  of  Existing 
Regulatory  h^chanisms 

Section  404  of  the  Qean  Water  Act 
represents  the  primary  Federal  law  that 
affords  some  protection  for  these  two 
plants  since  they  occur  in  wetlands. 
However,  the  Clean  Water  Act,  by  itself 
does  not  provide  adequate  protection  for 
either  Ctraiiun  hydrophilum  var. 
hydrophilum  or  Cora^anthus  mollis- 
sap.  mollis.  The  Army  Corps  of 
Engineers  (Corps)  is  the  Federal  agency 
responsible  for  administering  the 
section  404  program.  Under  section  404, 
nationwide  permits  may  be  issued  for 
certain  activities  that  are  considered  to 
have  minimal  impacts,  including  oil 
spill  cleanup,  minor  dredging, 
maintenance  dredging  of  existing 
basins,  some  road  crossings,  and  minor 
bank  stabilization  (Decenuber  13. 1996; 
61  FR  65874-65922).  However,  the 
Corps  seldom  wdthholds  authorization 
of  an  activity  under  nationwide  permits 
unless  the  existence  of  a  listed 
threatened  or  endangered  species  would 
be  jeopardized,  regardless  of  the 
significance  of  the  affected  wetland 
resoiirces.  Activities  that  do  not  qualify 
for  authorization  under  a  nationwide 
permit,  including  projects  that  would 
result  in  more  than  minimal  adverse 
enviroiunental  effects,  either 
individually  or  ciunulatively,  may  be 
authorized  by  an  individual  or  regional 
general  permit,  which  are  typicalfy 
sul^ect  to  more  extensive  review. 
Regardless  of  the  type  of  permit  deemed 
necessary  under  section  404.  rare 
species  such  as  Cirsium  hydrophilum 
var.  hydrophilum  and  Cordylanthus 
mollis  ssp.  mollis  may  receive  no 
special  consideration  with  regard  to 
conservation  or  protection  unless  they 
are  listed  under  the  Act. 

The  Service,  as  part  of  the  section  404 
review  process,  provides  comments  to 
the  Corps  on  nationwide  permits  and 
individual  permits.  The  Service's 
comments  are  only  advisory,  although 
procedures  exist  for  elevating  permit 
review  within  the  agencies  when 
disagreements  between  the  Service  and 
Corps  arise  concerning  the  issuance  of 
a  permit  In  practice,  the  permitting 
process  for  wetland  fills  and  other 
activity  under  section  404  are 
insufficient  to  protect  rare  species  such 
as  Cirsium  hydrophilum  var. 


hydrophUum  and  Cordylanthus  mollis 
aap.  mollis. 

CDFG  has  formally  designated 
Cordjdanthus  mollis  ssp.  mollis  as  rare 
under  the  California  Endangered 
Species  Act  (chapter  1.5  sec.  2050  et 
seq.  of  the  Califrunia  Fish  and  Game 
Code  and  Tide  14,  California  Code  of . 
Regulations  670.2).  This  designation  by 
the  State  of  California  requires 
individuals  to  obtain  a  permit  or  an 
agreement  with  the  CDFG  to  possess  or 
"take"  a  listed  species.  Although  the 
"take"  of  State-listed  plants  is 
prohibited  (California  Native  Plant 
Protection  Act,  chapta  10  sec.  1908  and 
Califcmiia  Endangered  Species  Act, 
chapter  1.5  sec  2080),  Stats  law 
exempts  the  taking  of  such  plsnts  via 
habitat  modification  or  land  use  rtumgwy 
by  the  landowner.  After  CDFG  notifiies 
a  landowmer  that  a  State-listed  plant 
grows  on  his  or  her  property,  the 
California  Native  Plant  Protection  Act 
requires  only  that  the  landownn'  notify 
the  agency  "at  least  10  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  a  plant"  (chapter  10  sec. 
1913  of  the  California  Fish  and  Game 
Code). 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  CEQA  also  obligates 
disclosure  of  enviroiunental  resources 
within  proposed  project  areas  and  may 
enhance  opportunities  for  conservation 
efforts.  However,  CEQA  does  not 
guarantee  that  such  conservation  efforts 
wrill  be  implemented.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  die  project  is  desigaated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
concerned  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  niunber  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Once  significant  effects  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infaasible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  significant  environmental 
damage,  such  as  resulting  in  the  loss  of 
sites  supporting  State-listed  species. 
Mitigation  plans  usually  involve  the 
transplantation  of  the  plant  species  to 
an  e^dsting  habitat  or  an  artificially 
created  h^itat  Followdng  the 
development  of  the  transplantation 
plan,  the  original  site  is  destroyed. 
Therefore,  if  the  mitigation  effort  Sails, 
the  resource  has  already  been  lost 
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Protection  of  listed  species  through 
CEQA  is,  therefore,  dependent  upon  the 
discretion  of  the  lead  agency  involved. 
In  addition,  revisions  to  the  CEQA 
guidelines  have  been  proposed  that,  if 
made  final,  may  weaken  protections  for 
threatened,  endangered,  and  other 
sensitive  species  (U.S.  Department  of 
the  Interior,  in.  litt.  1997).  Fiijal  CEQA 
guidelines  are  forthcoming. 

In  1977,  the  State  of  California 
enacted  the  Suisun  Marsh  Preservation 
Act  (Preservation  Act)  to  protect  Suisun 
Marsh.  This  legislation  established 
primary  and  secondary  management 
areas.  The  secondary  management  areas 
were  established  to  provide  a  buffer 
against  development  In  1982,  the 
Preservation  Act  was  amended  to 
exclude,  in  the  primary  management 
aree.  land  proposed  for  the  Lawlor 
Ranch  development.  Exclusion  of  this 
land  has  reduced  the  buffer  between 
urbanization  and  Suisun  Marsh.  The 
indii<ect  effects  of  urbanization  are 
discussed  further  in  Factors  "A"  and 
"E-. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Both  populations  of  Cirsium 
hydrophilum  var.  hydrophilum  are 
adversely  afiiected  by  non-native  plants. 
Lepidium  latifolium  (perennial 
peppergrass),  a  rated  noxious  weed 
(California  Department  of  Food  and 
Agriculture  1993),  has  "moved  in 
especially  in  the  last  5  years"  (Brenda 
Crewell,  pers.  comm.  1993).  Cirsium 
hydrophilum  var.  hydrophilum  is  out- 
competed  by  L  latifolium. 
Hybridization  with  Cirsium  vulgare 
(bull  thistle),  a  non-native,  also  is  a 
potential  threat.  Cirsium  vulgare 
hybridizes  readily  with  other  Cirsium. 
Hybridization  with  Cirsium  vulgare  was 
suggested  as  a  possible  explanation  for 
the  previously  presumed  extinction  of 
Cirsium  hydrophilum  var.  hydrophilum 
(Smith  and  Berg  1988).  Cordylanthus 
mollis  ssp.  hispidus  is  a  species 
generally  associated  with  more  alkaline 
habitats  than  tidal  marshes  where 
Cordylanthus  mollis  ssp.  mollis  is 
found.  However,  hybridization  and 
mixing  of  traits  may  be  occurring 
between  these  two  taxa  or  subspecies  as 
possibly  indicated  in  some  voucher 
species  kept  in  the  University  of 
California  (Berkeley)  and  Jepson 
herbarium  refierence  collections. 

Chronic  pollution  from  petroleum 
products  is  an  ongoing  threat  to  the 
habitat  of  both  plants  within  San  Pablo 
Bay  and  southern  Suisun  Bay.  Oil  spills 
can  restilt  in  severe  and  long  lasting 
destruction  of  salt  marsh  vegetation. 
Studies  on  mangroves,  seagrasses,  salt 
marsh  grasses,  and  algae  have  shown 


that  petroleum  causes  death,  reduced 
growth,  and  impaired  reproduction  in 
large  plants  (Albers  1992).  The  effects  of 
a  petroleum  spill  to  plants  depends  on 
several  factors  including  the  time  of 
year,  the  type  of  petrolexmi  product 
(crude  or  refined),  and  the  degree  of 
coverage  (Hershner  and  Moore  1977; 
Rob  Ricker,  CDPG,  pers.  comm.  1993).  A 
plant  entirely  covered  by  oil  will  die. 
Oil  that  seeps  into  sediments  can  afiiect 
the  roots  or  rhizomes  of  plants  as  well. 
Oil  spills  may  also  afiiact  plants  by 
decreasing  the  amount  of  plant  biomass 
(either  above  or  below  ground),  or  by 
decreasing  the  reproductive  capacity  of 
the  plant  (Rob  Ricker,  pers.  comm. 
1993). 

Four  hundred  to  800  oil  spills  occur 
aimually  within  California  (Rob  Ricker, 
pers.  comm.  1993).  Within  northern 
California.  309  reported  spills  affecting 
marine  or  estuarine  habitats  within  the 
jurisdiction  of  the  Service's  Sacramento 
Fish  and  Wildlife  Office  occurred 
between  March  1992  and  March  1993 
(Office  of  Environmental  Services  (OES) 
1992  and  1993).  Most  of  these  spills 
occurred  in  the  San  Francisco  Bay 
Estuary. 

In  1988,  an  oil  spill  in  Martinez, 
California,  flowed  as  £ar  as  Suistm  Bay. 
Although  these  plants  are  found  within 
the  nordiem  part  of  the  Suisun  Marsh 
and  may  not  be  threatened  directly  by 
an  oil  spill  in  San  Francisco  Bay,  the 
potential  for  oil  spill$  exists  from 
vessels  operating  within  the  marsh,  as 
well  as  from  an  accidental  spill  from 
railroads  that  bisect  the  maish.  Oil  spills 
also  are  an  ever  present  threat  to 
Cordylanthus  mollis  ssp.  mollis 
occurring  near  Point  Pinole  (Pat 
O'Brien,  General  Manager,  East  Bay 
Regional  Parks  District,  in  litt.  1994). 

A  hazardous  waste  clean-up  effort 
resulted  in  the  removal  of  a  portion  of 
the  Middle  Point  Cordylanthus  mollis 
ssp.  mollis  population  in  1994.  This 
population  is  found  on  the  Concord 
Naval  Weapons  Station  Property  (Ruygt 
1994). 

Chronic  pollution  from  point  and 
non-point  sources,  including  heavy 
metals  from  industrial  discharges,  also 
may  threaten  the  habitat  of  both  plants. 
It  is  unknown,  however,  what  effects 
heavy  metals  in  industrial  discharges 
have  on  these  two  taxa.  In  1978,  52 
miuiicipal  treatment  facilities  and  42 
industrial  facilities  continuously 
discharged  wastewater  into  San 
Francisco  Bay  (Western  Ecological 
Services  Company  (WESCO)  1986).  By 
1982,  over  200  permits  for  industrial 
discharges  had  been  granted  (WESCO 
1986). 

The  amoimts  of  heavy  metals  in  the 
San  Francisco  Bay  Est\iary  are  projected 


to  increase  during  the  next  10  years.  The 
San  Francisco  Bay  Conservation  and 
Development  Commission.  Center  for 
Environmental  Design  Research,  and  the 
Greenbelt  Alliance  (1992)  collectively 
modeled  plausible  land  use  changes  and 
their  impact  to  the  health  of  the  San 
Francisco  Bay  Estuary.  Several  methods 
were  used  to  determine  the  efEacts  of 
land  use  change  including  two  future 
land  use  models.  The  model  pro)ecting 
the  hi^est  increase  in  heavy  metal  was 
based  on  a  composite  of  the  general  plan 
maps  for  all  of  the  counties  in  the 
estuary.  Amoimts  of  heavy  metals 
including  lead,  nickel,  and  cadmium 
were  projected  to  increase  under  both 
future  land  use  models  in  all  the 
watersheds  that  include  habitat  for  these 
two  plants. 

As  discussed  in  Factor  "A",  habitat 
fragmentation  may  alter  the  physical     , 
environment  In  addition,  habitat 
fragmentation  increases  the  risks  of 
extinction  due  to  random  events.  The 
small,  isolated  nature  of  the  two 
populations  of  Cirsium  hydrophilum 
var.  hydrophilum  also  makes  extinction 
from  random  events  mora  likely. 
Random  events  such  as  insect  or  pest 
outbreaks,  extended  drought,  oil  spills 
or  a  combination  of  several  such  events, 
could  destroy  part  of  a  single  population 
or  entire  populations.  The  risk  of 
extirpation  due  to  genetic  and 
demographic  problems  associated  with 
small  populations  is  a  threat  to  at  least 
the  two  occiurences  of  Cordylanthus 
mollis  ssp.  mollis  that  have  fewer  than 
25  individuals.  Additionally,  the 
ongoing  harvesting,  planting  of  seed, 
and  attempts  at  artificially  expanding 
one  of  the  populations  in  Contra  Costa 
County,  that  is  occurring  without  proper 
permits  from  the  State  of  California, 
potentially  threatens  the  genetic 
diversity  of  Cordylanthus  mollis  ssp. 
mollis  (Deborah  L.  Elliot-Fisk, 
University  of  California  at  Davis,  in.  ii'tt. 
1996;  David  Tibor.  CNPS.  in.  litt.  1996). 

Mosquito  abatement  will  increase  as  a 
result  of  urbanization  (Brenda  Grewell. 
pers.  comm.  1993).  Mosquito  abatement 
activities  threaten  Cirsium  hydrophilum 
var.  hydrophilum  and  Cordylanthus 
mollis  sap.  mollis.  Within  Suisun 
Marsh,  both  species  grow  along  or  near 
first  order  chuinels  and  mosquito 
abatement  drainage  ditches.  Ditch 
cleaning  and  dredging,  and  the  rhamiml 
spraying  of  vegetation  along  these 
channels  or  ditches  may  adversely 
impact  individual  plants.  Plant 
populations  parallel  to  these  channels 
have  been  subjected  to  damage  by 
vehicles  used  off  established  roads 
during  mosquito  abatement  activities 
(Randall  Brown,  in.  litt.  1993). 


Ftd«r«l  RagMtwr  /  Vol.  62,  No.  224  /  llmnday,  November  20,  1997  /  Rules  and  R^ulations  61923 


Foot  traffic  is  a  threat  to  Cordylanthus 
mollis  sap.  mollis.  A  trail  nms  through 
the  occurrence  located  on  East  Bay 
Regional  Park's  Point  Pinole  Regional 
Seuhore.  Foot  traffic  also  is  a  potential 
threat  to  the  lai^gest  occurrence  of 
Cordylanthus  mollis  ssp.  mollis  due  to 
the  increased  urbanization  occurring 
within  a40  kUometer  (0.25  mil^.  Foot 
traffic  distuibanca  through 
Cordylanthus  mollis  ssp.  molhs  can 
easily  damage  die  shallow  and  voy 
brittle  rooU  (Stromberg  1986). 

Erosion  is  a  threat  to  Cordylanthus 
mollis  asp.  mollis  located  on  the  Point 
Pinole  Regional  Seashore.  The  main 
population  of  Cordylanthus  mollis  ssp. 
mollis  is  immediately  adjacent  to  a 
slough  that  is  undergoing  bank 
slumping  (Stromberg  1986).  Individual 
plants  are  threatened  by  undercutting  of 
the  bank  and  subsequent  slumping  of 
the  marsh  soil  into  the  slough. 

Cattle  grazing  continues  on  both 
private  and  state  ovnied  tidal  marsh 
lands  adjacent  to  Hill  Slough,  and  in  the 
privately  owned  tidal  marui  near 
McAvoy  Harbor.  Extensive  areas  of  bare 
ground  are  now  present  within  the 
Cordylanthus  mollis  ssp.  mollis 
population,  decreasing  the  size  of  the 
populations  (R.  Brown,  in.  litt  1996). 

the  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  finalize 
this  rule.  Cirsium  hydrophilum  var. 
hydrophilum,  limited  to  only  t«ra 
populations,  is  threatened  across  all  of 
its  current  range  by  indirect  effects  of 
urbanization,  projects  that  alter  the 
natural  tidal  regime,  vulnerability  to 
extinction  due  to  random  events  and 
environmental  fiactora,  and  competition 
with  non-native  vegetation. 
Urbanization,  industrial  development, 
and  agricultural  land  conversion  have 
extirpated  or  potentially  extirpated 
nearly  45  percent  of  known  occurrences 
of  Cmd]^anthus  mollis  ssp.  mollis. 
Cordylanthus  mollis  ssp.  mollis  is 
restricted  to  about  12  ha  (31  acres)  of 
habitat  Indirect  effacts  of  urbanization 
inrliifting  habitat  fragmentation  and 
conversion,  projects  that  alter  natural 
tidal  regimes,  alteration  of  salinity 
levels,  water  pollution,  mosquito 
abatement  activities  (including  off- 
highway  vehicle  use),  insect  predation, 
erosion,  foot  traffic,  and  extiipatiofa  due 
to  genetic  and  demographic  problems 
continue  to  threaten  moat  occurrences 
of  Cord^anthus  mollis  asp.  mollis 
across  its  remaining  range.  Because 
Giisiuin  hydroohilum  var.  hydrophilum 
and  Cbrdfylanuius  mollis  ssp.  mollis  are 
in  danger  of  extinction  throughout  all  or 
a  significant  part  of  their  respective 


ranges,  they  meet  the  definition  of 
"endangered"  as  it  is  defined  in  the  Act 
The  preferred  action,  therefore,  is  to  list 
Grsium  hydrophilum  var.  hydrophilum 
and  Cordylantnus  mollis  ssp.  mollis  as 
endangered. 

Altenutives  to  this  action  were 
considered  but  not  preferred.  Not  listing 
Cirsium  hydrophilum  var.  hydrophilum 
and  Cordylantnus  mollis  ssp.  mollis  or 
listing  these  taxa  as  threatened  would 
not  provide  adequate  protection  and 
would  not  be  coruistent  with  the  Act 
The  Service  is  not  proposing  to 
designate  critical  habitat  for  these  plants 
at  this  time,  as  discussed  below. 

CritkalHaMtat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (1)  The  specific  arees 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  section  4  of  the  Act,  on 
which  are  fbimd  those  physical  or 
biological  features  (I)  essential  to  the 
conservation  of  the  species  and  (11)  that 
may  require  special  management 
considoration  or  protection  and;  (ii) 
specffic  areas  outside  the  geographical 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 
"Conservation"  as  it  is  defined  in 
section  3(3)  of  the  Act  means  the  use  of 
aU  methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  \xndet  the  Act  is  no  longer 
necessary. 

Section  4(aX3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
detenninable,  the  Secretary  designate 
critical  habitat  at  the  time  the  spiedes  is 
listed.  Service  regulations  (50  CFR 
424.12(aKl))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threetened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Sotvioe  finds  that  designation  of 
critical  habitat  is  not  prudent  for 
Cirsium  hydrophilum  var.  hydrophihun 
and  Cordylanthus  mollis  ssp.  mollis  at 
this  time. 

Critical  habitat  designation  for 
Cirsium  hydrophilum  var.  hydrophilum 
is  not  prudent  due  to  lack  of  benefit 
Cirsium  hydrophilum  var.  hydrophilum 
is  a  wetland  species  and  alteration  of  its 
tidal  marsh  habitat  may  be  regulated  by 
the  Corps  under  the  Clean  Water  Act. 
The  inadequacies  of  the  permitting 


process  for  wetland  fills  and  other 
activities  in  protecting  rare  species  is 
discussed  under  Factor  "D"  of  the 
"Summary  of  Factora  Afiiscting  the 
Species"  section  above.  Although  there 
ntay  be  a  Federal  nexus  for  Cirsium 
hydrop^um  var.  hydrophilum  through 
the  Clean  Water  Act  the  designation  of 
critical  habitat  for  this  species  would 
provide  little  or  nohenefit  to  the 
protection  of  this  spexries  beyond  that 
provided  by  listiitg.  Because  of  the  small 
size  of  the  total  population  of  this 
species  (i.e.,  a  few  thousand 
individuals)  and  the  small  area  of 
occupied  habitat  (i.e.,  less  than  0.40  ha 
(1  ac)),  any  adverse  modification  of  the 
occupied  habitat  would  likely 
jeopardize  the  continued  existeiu:e  of 
Gtraium  hydrophilum  var.  hydrophilum. 

Critical  habitat  desigoation  for 
Cordylanthus  mollis  ssp.  mollis  is  not 
prudent  due  to  lack  of  benefit 
Cordylanthus  mollis  asp.  mollis  is  a 
wetiand  species  and  alteration  of  its 
tidal  marsh  habitat  may  be  regulated  by 
the  Corps  under  the  Qean  Water  Act 
The  inadequacies  of  the  permitting 
process  for  wetland  fills  and  othm 
activities  in  protecting  rare  species  is 
discussed  under  Factiur  "D"  of  the 
.  "Sununary  of  Factors  Affecting  the 
Species"  section  above.  Because  of  the 
small  size  of  the  total  population  of  this 
species  (i.e.,  several  thousand 
individuals)  and  the  small  area  of 
occupied  habitat  (i.e.,  about  12  ha  (31 
ac)).  any  adverse  modification  of  the 
occupied  habitat  would  likely 
jeopudize  the  continued  existence  of 
Cmd^anthus  mollis  ssp.  mollis. 
Moreover,  any  benefit  that  may  be 
gained  by  derigrution  of  critical  habitat 
is  out  weighed  by  the  detriment  of  such 
a  designation.  The  publication  of  maps 
depicting  precise  locations  of  critical 
habitat  that  is  required  for  designation 
would  contribute  to  the  further  decline 
of  this  species  by  fecilitating 
trespassing,  uncontrolled  collecting,  and 
hindering  recovery  efforts.  Urban 
encroachment  in  the  Suisun  Marsh 
Protection  Zone  increases  the  threat  of 
foot  traffic  in  seruitive  tidal  marsh  areas 
where  these  plants  occur  (R.  L.  Brown, 
California  Department  of  Water 
Resources,  in.  litt.  1993),  and  these  areas 
are  easily  accessed  by  foot  bom  the 
public  roads  near  the  marsh.  As 
discussed  in  Factor  "E"  above,  the 
ongoing  harvesting  of  seeds  and 
attempts  at  artificially  expanding  one  of 
the  populations  in  Contra  Costa  County 
by  seeding,  that  is  occurring  without 
proper  permits  from  the  State  of 
California,  potentially  threetens  the 
genetic  divenity  of  Cordylanthus  molts 
ssp.  trmllis  (Drimrah  L.  Elliot-Fisk, 
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University  of  California  at  Davis,  in.  litt. 
1996;  David  Tiber,  CNfPS.  in.  UtL  1996). 

Critical  habitat  receives  consideration 
under  section  7  of  the  Act  with  tegard 
to  actions  carried  out,  authorized,  or 
funded  by  a  Federal  agency.  As  such, 
designation  of  critical  habitat  may  affect 
non-Fedanl  lands  only  where  such  a 
Fedoral  nexus  exists.  Critical  habitat 
designation  requires  Federal  agenties  to 
ensure  that  their  actions  do  not  result  in 
destruction  or  adverse  modification  of 
critical  habitat  However,  both 
Jeopardizing  the  continued  existence  of 
a  species  and  adverse  modification  of 
critical  habitat  have  similar  standards 
and  thus  similar  thresholds  fbr  violation 
of  section  7  of  the  Act.  in  £act,  biological 
opinions  that  conclude  that  a  Federal 
agency  action  is  likely  to  adversely 
modify  critical  habitat  but  not 
|eopardiz8  the  species  fbr  which  it  is 
designated  are  extremely  rare. 

Most  populations  of  tne  two  taxa 
occur  on  private  or  State  lands.  The 
designation  of  critical  habitat  on  private 
or  State  lands  will  afford  no  additional 
benefit  for  these  species  over  that 
provided  as  a  result  of  listing  provided 
there  is  no  Federal  nexus.  Designating 
critical  habitat  does  not  create  a 
management  plan  for  the  areas  where 
the  listed  species  occurs;  does  not 
establish  numerical  population  goals  or 
prescribe  specific  management  actions 
(inside  or  outside  of  critical  habitat); 
and  does  not  have  a  direct  effect  on 
areas  not  designated  as  critical  habitat 

Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
section  4  recovery  process  and  the 
section  7  consultation  process.  The 
Service  believes  that  Federal 
involvement  in  the  areas  where  these 
plants  occur  can  be  identified  without 
the  designation  of  critical  habitat.  For 
the  reasons  discussed  above,  the  Service 
finds  that  the  designation  of  critical 
habitat  fbr  these  plants  is  not  prudent 

Available  Comer  nation  Meaaeies 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
reqiiires  that  recovery  plans  be 
developed  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  certain 
activities  involving  listed  plants  ace 
discussed,  in  part,  below. 


Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
•ctioiu  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  intetegency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(1)  requires  Fedcnal 
agencies  to  use  their  authorities  to 
fmther  the  purposes  of  the  Act  by 
carrying  out  programs  for  listed  species. 
If  a  species  is  listed,  section  7(aX2)  of 
the  Act  requires  Federal  agenciea  to 
ensure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  (tf 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat  If  a  Federal 
action  may  affisct  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  consultation 
with  the  Service. 

One  occurrence  of  Cordykmthus 
mollis  ssp.  mollis  is  on  land  that  is 
managed  by  the  U.S.  Navy.  Activities 
conducted  by  the  U.S.  Navy  that  may 
affact  this  species  would  be  subject  to 
review  under  section  7  of  the  Act  The 
U.S.  Bureau  of  Reclamation  and  the 
Corps  would  become  involved  with 
these  plants  through  their  funding  of 
projects  that  may  diracUy  impact  the 
plants  or  support  development  of  areas 
that  contain  suitable  salt  or  brackish 
marsh  habitat  fbr  these  plants.  The 
Corps  also  would  be  involved  as  an 
authorizing  agency  fbr  permits  to  dredge 
or  fill  wetlands  and  navigable  waters  of 
the  United  States.  The  Corps  regulates 
dredging  and  filling  of  jurisdictional 
wetlands  and  navigiable  waters, 
including  salt  marshes,  under  section 
404  of  the  Qean  Water  Act.  By 
regulation,  nationwide  p>ennits  may  not 
be  issued  where  a  fedailly  listed 
endangered  or  threatened  species  may 
be  affected  by  the  proposed  project 
without  first  completing  consultation 
piuvuant  to  section  7  of  the  Act  The 
presence  of  a  listed  species  would 
highlight  the  national  importance  of 
these  resources.  Highway  construction 
and  maintenance  projects  that  receive 
funding  from  the  Department  of 
Transportation  (Federal  Highway 
Administration)  also  would  be  subject 
to  review  under  section  7  of  the  Act 

Listing  Grsium  hydmphilum  var. 
hydrophilum  and  Cordylanthus  mollis 
ssp.  mollis  as  endangered  provides  for 
development  of  a  recovery  plan  (or 
plans)  for  them.  Such  plan(s)  would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plants. 
The  recovery  plants)  would  e^ablish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 


in  conaervaticm  efforts.  The  plan(s) 
would  set  recovery  priorities  and 
estimate  coats  of  various  tafks  i 
to  accomplish  them.  It  also  ivould 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  two 
species.  Additionally,  pursuant  to 
sectioa6of  the  Act,  the  Service  would 
be  able  to  giant  fimds  to  afbcted  states 
for  management  actions  aiding  ^ 
protection  and  recovenr  of  thaae  spedea. 

The  Act  and  its  impMwnentfng 
regulations  set  forth  a  series  of  genoral 
prohibitioDS  and  exceptions  that  apply 
to  all  andangared  plants.  All 
prohibitions  of  section  9(aX2)  of  the  Act. 
implemented  by  50  CFR  17.61.  apply. 
These  prohibitions,  in  part,  make  it 
illegal  fbr  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export:  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commncial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  fit>m  areas  under  Federal 
jurisdiction.  In  addition,  fw  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  fi«in«pt  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
»i«m^ng  or  destrojring  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  parts  17.62. 
17.63,  and  17.72  also  provide  for  the 
issuance  of  permits  to  carry  out 
othwwise  prohibited  activities 
involving  endangered  or  threatened 
plant  species  under  cwtain 
circumstances.  The  Service  antidpatea 
few  permits  would  ever  be  sought  or 
issued  for  the  two  species  because  the 
plants  are  not  common  in  cultivation  or 
in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  them  may  be 
addressed  to  U.S.  Fuh  and  WUdlife 
Service,  Ecological  Services, 
Endangered  Species  Permits.  911  NE 
11th  Avenue.  Portland.  Oregon  97232- 
4181;  telephone  503/231-2063  Qt  FAX 
503/231-6243). 

The  Act  directs  Federal  agencies  to 
protect  and  promote  the  recovery  of 
listed  spedes.  Collection  of  listed  plants 
on  Federal  laiuis  is  prohibited.  Proposed 
Federal  projects  and  actions  Including 
activities  on  private  or  non-Federal 
lands  that  involve  Federal  funding  or 
permitting  require  review  to  ensure  they 
will  not  jeopardize  the  survival  of  any 
listisd  species,  including  plants.  The  Act 
does  not  prohibit  "take"  of  listed  plants 
on  private  lands,  but  private  landowners 
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should  be  aware  of  Stete  laws  protecting 
imperiled  plants. 

It  is  the  policy  (rf  the  Service, 
published  in  the  Federal  Roister  on 
July  1, 1904  (50  FR  34272),  to  identify 
to  the  maximum  extent  ;iracticable  at 
the  time  a  species  la  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  spedes'  range.  Most 
occurrences  of  both  plants  are  either  on 
private  or  non-Fedisnl  lands.  One 
population  of  Cordy/anthus  mollis  ssp. 
mollis  occurs  on  land  managed  by  the 
Department  of  Defense  (U.S.  Navy).  The 
Service  believes  that  die  following 
actions  would  result  in  a  violation  of 
section  9.  althou^  possible  violations 
are  not  limited  to  these  actions  alone- 
collection,  damage,  or  destruction  of 
these  spedes  on  Federal  lands,  except 
in  certain  cases  described  below;  and 
activities  on  non-Federal  lands 
conducted  in  knovring  violation  of 
California  Stete  law.  which  requires  a 
ten  day  notice  be  given  before  taking  of 
plants  on  private  land.  The  Service 
believes  that,  based  on  the  best  available 
information  at  this  time,  the  following 
actions  will  not  result  in  a  violation  of 
section  9  on  private  land  provided  that 
they  do  not  violate  Stete  trespass  or 
other  laws — ^waterfowl  hunting,  bird 
watching,  and  fishing.  Activities  that 
occur  on  Federal  land,  or  on  private 
land  that  receive  Federal  authorization, 
permits,  or  funding,  and  for  which 
either  a  Federal  endangered  spedes 


permit  is  issued  to  allow  collection  for 
sdentific  or  recovery  purposes,  or  a 
consultetion  is  conducted  in  accordance 
with  section  7  of  the  Act.  would  also  not 
result  in  a  violation  of  section  9.  The 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
profKMed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9.  General 
prohibitions  and  exceptions  that  apply 
to  all  endangered  plants  in  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61.  apply  as  discussed  earlier  in 
this  sectim.  Questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  section  9 
should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Firii  and  Wfldlife  Office  (see  ADOHgtSCT 
section). 

National  Enviranmantal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Stetement  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepued  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Regtster  on 
October  25, 1983  (48  FR  49244). 

Reqnirad  DelenninationB 

The  Sefvice  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 


Cfled 

A  complete  list  of  all  references  dted 
herein  is  available,  upon  request  from 
the  Field  Supervisor,  Sacramoito  Fish 
and  Wildlife  Office  (see  AOORESSES 
section). 

Author  The  primary  authors  of  this 
final  rule  are  Kirsten  "Tarp  and  Matthew 
D.  Vandenberg.  U.S.  Fish  and  WUdlife 
Service.  Sacramento  Fish  and  Wildlife 
Office  (see  ADOHEMCT  section). 


List  (rf  Sobtects  in  50  CFR  Part  17 

Endangered  and  threatened  spedes, 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regidatimis  Pnanulgatioa 

Accordingly.  Part  17.  subchapter  B  of 
chapter  I,  Tide  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: . 

PART  17— [AMOIOEP]   ' 

1.  The  authority  dtation  for  Part  17 
continues  to  read  as  follows: 

Aothority:  18  U.S.C  1361-1407;  16  U.S.C 
1531-1S44: 16  U.S.C  4201-4245:  Pub.  L  9»- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetiol 
ord»  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plante.  to  read  as  follows: 


f  17.12 


(h) 


Spwctes 


ScientMic  name 


Common  name 


Historic  range 


Family  name 


Status      Whenlsted 


Critical 
habitat 


Special 
njtes 


Flowermq  Plants 


Ckmm  hydmpkium     Suisun  thistle 
var.  hydmpNkim. 


U.SX  (CA) Asteraceae E* 


NA 


NA 


Cordytantfius  ino«ls      Soft  bird's^)eak U.SA  (CA) 

sap.  moMis 


Scrophuiariaceae 


NA 


NA 


Dated:  November  12, 1997. 
Jaatie  Rappaport  Clark. 
Director,  Fish  and  Wildlife  Serrice. 
(FR  Doc  97-30552  Filed  11-19-07;  8:45  am) 
BNJJNQ  OOOe  4910-6S-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubtic  of  the  proposed 
issuance  of  rutes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  pnor  to  \he  adoption  of  the  fina) 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Fwtorai  Aviation  Administration 

14CFRPart23 

(Dodiat  Na  148CE,  Notic*  No.  8C-23-ACE- 
931 

Special  Conditions;  EXTRA 
Flugzeugbau  QmbH  EA-400  Airplane 
Design 

agency:  Federal  Aviation 
Administration  (FAA),  DOTT. 
ACTION:  Notice  of  Proposed  Special 
Conditions. 

SUMMARY:  This  document  prt^xises 
special  conditions  for  the  EXTRA 
Flugzeugbau  GmbH  EA-400  airplane 
design.  These  designs  will  have  novel 
and  uausual  design  featixres  when 
compared  to  the  state  of  technology 
anticipated  in  the  applicable 
airworthiness  standards.  These  design 
featiires  include  perfonnance 
characteristics  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards. 
This  document  contains  the  additional 
airworthiness  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  current 
airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  December  22, 1997. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Regional 
Giunsel.  ACE-7,  Attention:  Rules 
Docket  Cleric.  Docket  No.  143CE,  Room 
1558.  601  East  12th  Street.  ICansas  City, 
Missouri  64106.  All  comments  must  be 
marked:  Docket  No.  143CE.  Comments 
may  be  inspected  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m.,  at  the  Rules  Docket  location. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kenneth 'W.  Payauys.  Aerospace 
Engineer,  Standards  OfRce  (ACE-110), 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 


Kansas  City,  Missoiui  64106;  telephone 
(816) 426-5688. 

SUPPt^tlENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  In  the  making  of  these 
special  conditions  by  submitting  written 
data,  views,  or  arguments. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
given  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  given  above  will  be 
considered  by  the  Administrator  before 
taking  further  rulemaking  action  on  this 
proposal.  Commenters  wishing  the  FAA 
to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
notice  must  include  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  IDocket  No.  143CE."  The 
postcard  will  be  date  stamped  and 
returned  to  the  addressee.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available  for 
examination  by  interested  parties,  both 
before  and  after  the  closing  date  for 
comments,  at  the  Rules  Docket.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Background 

On  April  6,  1993,  the  EXTRA 
Flugzeugbau  GmbH,  Schwarze  Heide 
21,  D-46569  Hiinxe,  Germany,  made 
application  for  normal  category  type 
certification  of  the  Model  EA— 400 
airplane  design.  The  EA— 400  design  is 
a  two-place  (side-by-side),  all  composite 
material,  cantilevered  high-wing, 
retractable  gear,  unpressurized,  single 
reciprocating  engine,  airplane  with  a 
maximum  design  weight  of  3,974 
pounds  (1800  kilograms).  It  is  intended 
for  14  CFR  Part  91  operation  as  a  day- 
VFR  normal  category  airplane. 

Type  Certification  Basia 

The  type  certification  basis  of  the 
EXTRA  Flugzeugbau  GmbH  EA-400 
airplane  design  is  the  following:  14  CFR 
Part  23,  effective  February  1, 1965, 
through  amendment  23-45,  efiiective 
August  6, 1993;  14  CFR  Part  36, 
effective  December  1, 1969,  through 
amendment  36-21  effoctive  December 


28, 1995;  exemptions,  if  any;  equivalent 
level  of  safety  findings,  if  any;  and  the 
special  conditions  adopted  by  this 
rulemaking  action. 

Diacuaaion 

Special  conditions  may  be  issued  and 
amended,  as  necessair,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated 
under  14  CFR  Part  21.  §  21.17(aMl)  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane. 
Special  conditions,  as  appropriate,  are 
issued  under  14  CFR  Part  11.  §  11.49 
after  public  notice,  as  required  by 
§§  11.28  and  11.29,  and  become  a  part 
of  the  type  certification  basis,  as 
provided  by  14  CFR  Part  21. 
§  21.17(a)(2). 

The  proposed  type  design  of  the 
EXTRA  Flugzeugbau  GmbH  EA-400 
airplane  incorporates  certain  novel  and 
unusual  design  features  for  which  the 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards.  These  features  include 
certain  performance  characteristics 
necessary  for  this  type  of  airplane 
design  that  were  not  foreseen  by  the 
existing  regulations. 

This  special  condition  addresses  the 
flight  safety  of  the  EA-400  in  case  of  an 
engine  compartment  fire  with  resulting 
heat  conduction  through  the  engine- 
mounts  to  composite  structure  joints 
beyond  the  firewall.  The  type  certificate 
applicant  shall  demonstrate  that  the 
airplane  structure  design,  especially  the 
engine-mount  attachments  to  the 
structure  beyond  the  firewall,  is  able  to 
retain  the  engine  while  withstanding  the 
following: 

1.  An  engine  compartment  fire,  the 
loss  of  the  most  highly  loaded 
composite  joint,  and  heating  of  the  next 
most  highly  loaded  composite  joint  from 
those  that  remain; 

2.  Maximum  continuous  power  for  5 
minutes;  and 

3.  Combined  airplane  flight  maneuver 
and  gust  limit  loads  for  at  least  15 
minutes. 

Note:  The  engine- mount  attachments  at  the 
firewall  are  not  the  same  as  the  engine-to- 
eogine-mount  attachments,  which  contain 
vibration  dampers. 

List  of  Subiects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 
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The  authority  dtatian  for  these 
special  conditioiu  is  as  follows: 

Adftority:  48  U.S.C  iOOfgk  40U3. 44701. 
44702.  and  44704;  14  CFR  21.16  and  21.17; 
and  14  CFR  1 1.28  and  11.29(b).    . 

The  Proposed  Special  Conditions 

Accordingly,  punuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  die  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  EXTRA 
Flugzeugbau  GmbH  EA-400  airplane 
design. 

Beet  repehiHty  of  Engfaie  Meunl  end 


(a)  Modify  the  airworthiness 
standards  given  in  14  CFR  part  23. 
POWERPLANT  FIRE  PROTECTION, 
Nacelle  anas  behind  firewalls 
(§  23.1182).  by  making  the  most  critical 
composite  engine-mount  attachment 
ine&ctive  (assumed  destroyed  by  beet). 
Then,  for  15  minutes,  apply  an 
additional  flame  test  of  SOO'C  (932*F)  to 
the  next  most  structurally  critical 
engine-mount  of  those  remaining.  The 
flame  shall  encompass  the  whole 
engine-mount  structural  attach  fitting. 
Conductive  beet  will  affect  the  metallic 
and  composite  joint  structural  capability 
beyond  die  firewall.  Test  the  joint 
structural  capability  with  these 
simultaneous  limit  load  conditions 
(imder  these  conditions,  the  engine 
shall  remain  attached  to  the  airplane): 

(1)  The  combined  thrust,  torque  and 
gyroscopic  loads  resulting  from  the 
engine  and  propellw  at  minriinnin 
continuous  power  for  the  first  5 
minutes,  and 

(2)  The  airplane  normal  inertial  limit 
loads  that  result  from  the  following: 

(i)  A  maneuver  load  fector  equal  to 
that  obtained  from  a  constant  altitude 
30"  bank,  combined  with 

(ii)  The  positive  and  negative  vertical 
design  gust  load  factors  that  occur  at  the 
design  maneuvering  speed  and  the 
minimiiin  flying  weight,  and 

(ill)  A  Cactor-of-safety  equal  to  one. 

Issued  in  Kansas  City,  Missouri  on 
Novemlwr  6, 1997. 

Mary  EUan  A.  Sdnrit, 

Acting  I4anager,  Small  Airplane  Directorate. 
Aircraft  Certification  Serrice. 
(FR  Doc  97-30496  Filed  11-19-97;  8:45  am] 
aauNQ  oooc  4ata-is-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  AviadonAdministralkm 

14CFRPwt71 

[Alrapeoe  Doctol  No.  07-AWP-1O1 

froposea  Amenanieni  or  usee  b 
Airapsoe;  Tracy,  CA 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Class  E  airsjpaoe  area  at 
Tracy,  CA.  The  establishment  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrumfflit  Approach 
Procedtue  (SIAP)  to  Runway  (RWY)  11. 
a  GPS  SIAP  to  RWY  25,  and  a  GPS  SIAP 
to  RWY  29  at  Tracy  Municipal  Aiipoit 
has  made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surfece  of  the  eerth  is  needed 
to  contain  aircraft  executing  the 
approach  and  departure  procedures  at 
Ttacy  Munictpal  Airport  The  intmded 
effect  of  this  proposal  is  to  provide 
adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
at  Tracy  Municipal  Airport.  Tracy,  CA. 
DATES:  Comments  must  be  received  on 
or  before  December  29, 1907. 
APOnCBSBI.  Send  commtats  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  Airspace  Branch,  AWP-520, 
E>ocket  No.  97-AWP-lO,  Air  TrafBc 
Division,  15000  Aviation  Boulevard, 
Lawndale.  California.  90261. 

The  oCBdal  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  tito  Manager,  Airspace 
Branch,  Air  Traffic  IMvision  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Tonish,  Airspace  Spedalia^ 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration.  15000 
Aviation  Boulevard.  Lawndale. 
California.  90261,  telephone  (310)  725- 
6531. 

SUPfn^MENTARY  INFORMATION: 

Comments  Invited 

Interested  puties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 


Cnnments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfril  in 
developing  reasoned  regulatory 
decisions  on  the  prt^xisaL  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposaL 
Communications  should  identify  the 
airspace  docket  number  and  be 
subiaitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  the  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  nomments  will  be 
consi<&red  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaiiaUlify  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch.  15000  Aviation  Boulevard, 
Lawndale.  California  90261. 
Communications  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  amend 
the  Class  E  airspace  area  at  Tracy,  CA. 
The  establishment  of  a  GPS  RWY  11 
SL\P,  GPS  RWY  25  SL\P,  and  GPS  RWY 
29  SIAP  at  Tracy  Municipal  Airport  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surfece  is  needed  to  contain  aircraft 
executing  the  approach  and  departures 
procedures  at  Tracy  Municipal  Airport. 
The  intended  effect  of  this  proposal  is 
to  provide  adeqxuite  controlled  airspace 
for  aircraft  executing  the  GPS  RWY  11 
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SIAP,  GPS  RWY  25  SIAP.  and  GPS  RWY 
29  SIAP  and  other  IFR  operations  at 
Tracy  Municipal  Airport,  Tracy,  CA. 
Class  E  airspace  designations  are 
published  In  paragraph  6005  of  FAA 
Order  7400.E  dated  September  10. 1997. 
and  effective  September  16. 1997.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  invovles  an 
established  body  of  techjiical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedux«s  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affoct  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regidatory  Flexibility  Act 

List  of  Sttbfecti  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendinent 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENOEO] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aatfaority:  49  U.S.C.  106(g).  40103. 40113. 
40120:  E.  O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Cranp..  p.  389. 

171.1    [Amsndscq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10.  1997,  and  effective 
September  16. 1997,  is  amended  as 
follows: 

Paiagmph  6005  Class  E  airspace  areas 
extending  upward  from  70O  feet  or  more 
above  the  surface  of  the  earth. 

AWPCAE9    Tracy. CA [KavlMd] 

Tracy  Municipal  Airport,  CA 

(Ut.  3r'4115  "  N.  long.  121»26'29"  W) 

Manteca  VORTAC 

(UL  37'50'01"  N.  long.  121*10n7"  W) 


That  airspace  extending  up%irard  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Tracy  Municipal  Airport  and  within 
2.2  miles  each  side  of  the  Manteca  VORTAC 
237*  radial,  extending  from  the  6.4-mile 
radius  to  4.9  miles  southwest  of  the  Manteca 
VORTAC  and  within  1.8  miles  each  side  of 
the  117*  bearing  from  the  Tiacy  Municipal 
Airport,  extending  from  the  6.4-mile  radius 
to  8.4  miles  southeast  of  the  Tracy  Municipal 
Airport  and  within  1.8  miles  each  side  of  the 
326*  bearing  &t>m  the  Tracy  Municipal 
Airport,  extending  troxa  the  6.4-miles  radius 
to  7.7  miles  northwest  of  the  Tracy 
Municipal  Airport,  excluding  that  fNsrtion 
mthin  the  Stockton,  CA.  Class  E  and 
Livermore,  CA.  Class  E  airspace  areas,  and 
excluding  that  airspace  within  Restricted 
Area  R2531A 
•         •         •         •         • 

Issued  in  Los  Angelas.  Califiomia.  on 
November  7, 1967. 

Michaai  LaauMS. 

Acting  Manager.  Air  Traffic  Division. 

Western-Pacific  Region. 

[FR  Doc  97-30353  Filed  11-19-97;  8:45  am] 
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CONSUMER  PRODUCT  SAFETY 


It  CFR  PMt  1700 

RequlrwiMfits  for  CMId  Rwlstant 
Packaging;  HouMhoM  Products  With 
Mora  Than  SO  mg  of  Etamanlal  Fhjortda 
and  More  Than  0.5  Peroant  Elanwntal 
Fluoride;  and  ModMcaHon  of 
Exemption  for  Oral  Praacriptlon  Drugs 
Vinth  Sodium  Fkjorids 

AGENCY:  Consumm  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  is  proposing 
a  rule  to  require  child-resistant  ("CR") 
packaging  for  household  products 
containing  more  than  the  equivalent  of 
50  mg  of  elemental  fluoride  and  more 
than  the  equivalent  of  0.5  percent 
elemental  fluoride  (on  a  weight-to- 
volume  ("w/v")  or  weight-to-weight 
("w/w")  basis).  Examples  of  such 
products  are  some  rust  removers,  toilet 
cleaners,  metal  cleaners  and  etching 
products.  Dental  products,  such  as 
toothpaste,  contain  lower  levels  of 
fluoride  and  would  not  be  affected.  For 
consistency,  the  Commission  is  also 
proposing  to  modify  the  oral 
prescription  drug  exemption  for  sodiimi 
fluoride  preparations.  Instead  of 
allowing  drugs  with  no  more  than  264 
mg  of  sodium  fluoride  per  package  to  be 
in  non-CR  packaging  as  the  current  rule 
does,  the  Commission  proposes  to  allow 
such  drugs  with  only  50  mg  or  less  of 
the  equivalent  of  elemental  fluoride 
(110  mg  or  less  of  sodium  fluoride)  per 


package  and  no  more  than  the 
equivalent  of  0.5  percent  elemental 
fluoride  on  a  w/v  or  w/w  basis.  The 
Commission  has  preliminarily 
determined  that  child-resistant  ' 

packaging  is  necessary  to  protect 
children  uinder  5  years  of  age  from 
serious  personal  injury  and  serious 
illness  resulting  from  handling  or 
ingesting  a  toxic  amoimt  of  elemental 
fluoride.  The  Conmiission  takes  this 
action  imder  the  authority  of  the  Poison 
Prevention  Packaging  Act  of  1970. 
DATES:  Comments  on  the  proposaT 
shoidd  be  submitted  no  later  than 
February  3, 1998. 
AOORESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consiuier  Product  Saisty  Commission. 
Washington.  D.Q  20207.  or  delivefed  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission.  Room  502. 
4330  East- West  Highway.  Bethesda, 
Maryland  20814-4408,  telephone 
(301)504-0800.  Comments  may  also  be 
filed  by  telefecsimile  to  (301)  504-0127 
or  by  email  to  cpsc-os0cpsc.gov. 
FOR  RIRTMER  ■TORMATION  CONTACT: 
Jacqueline  Ferrante,  Ph.O.,  Division  of 
Health  Sciences,  Directorate  for 
Epidemiology  and  Hesltti  Scisnces, 
Consumer  Product  Safety  Commission. 
Washington.  D.C  20207;  telephone 
(301)504-0477  ext  1199. 

SUPPLEMENTARY  MFORMATION: 

A.I 


1 .  Household  Products  Containing 
Fluoride 

Many  tjrpes  of  household  products 
may  contain  fluoride  in  one  form  or 
another.  Fluorides  are  ingredients  in 
cleaning  products  for  metal,  tile,  brick, 
cement,  wheels,  radiators,  siding, 
toilets,  ovens  and  drains.  Fluorides  are 
also  found  in  rust  and  water  stain 
removers,  silver  solder  and  other 
welding  fluxes,  etching  compounds, 
laundry  sour,  air  conditioner  coil 
cleaners  and  floor  polishes.  The 
fluorides  that  may  be  ingredients  in 
these  products  ami  are  potentiaUy  toxic 
are  hydrofluoric  acid  ("HF"). 
ammonium  bifluoride.  ammonium 
fluoride,  potassiiun  bifluoride,  sodium 
bifluoride,  sodiiun  fluoride  and  sodium 
fiuosilicate.'  [3)2 

Many  dantal  products  also  contain 
fluorides,  but  at  lower  levels. 


■  The  petcantage  of  almnental  fluoride  in  any 
compound  is  dataminad  by  dividing  the  molecular 
wei^t  of  fluoride  (-19  gnms/mole)  by  the 
molecular  woigbt  of  the  compound  (•.(..  the 
molecular  w«ight  of  sodium  fluoride  >  42  gnnW 
mole).  Sodium  fluoride  contains  45%  alsoiantal 
fluoride  (19/42  X  100  >  45%). 

'Numbers  in  brackets  refar  to  docnmants  listed 
at  the  and  of  this  notica. 
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Prescription  dental  products  are 
available  with  fluoride  contents  of 
0.125-0.5  mg/ml  for  drops,  0.5-1  mg  per 
taUet,  1  mg  per  losengs,  0.1-0.9  mg/g 
for  topical  rbises  (0.01-0.09  percent  and 
5  mg/g  (0.5  percent)  for  topiol  gels. 
PrsKription  vitamin  preparations  are 
also  available  contaiidiig  0.2S  to  1  mg 
elemental  fluoride  per  ml.  The  highest 
concentration  of  elemental  fluoride  in  . 
any  such  dental  pnxluct  available  over- 
the-counter  ("OTC")  is  0.15  percent  for 
pastes  and  powders  and  0.5  percent  for 
liquids  or  gels.  In  contrast,  some 
household  products,  particulariy  metal 
cleaners  and  rust  removers  containing 
hydrofluoric  add  and/or  soluble 
fluoride  salts,  can  have  as  much  as  57 
percent  elemental  fluoride.  In  general, 
the  concentrations  of  elemental  fluoride 
in  hoosriiold  deenars  and  surlbce 
preparation  agents  an  10  to  1,000-fold 
higher  than  concentrations  found  in 
doital  products.(2] 

2.  Relevant  Statutoty  and  Regulatory 
Provisions 

The  Poison  Prevention  Packaging  Act 
of  1970  ("PPPA").  15  U.S.C  1471-1476, 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
any  household  substance  if  (1)  the 
d^rse  or  nature  of  the  hazard  to 
children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  p«M^lf«iging  is  required 
to  proted  cbildren  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  fiaasible. 
practicable,  and  appropriate  for  such 
substance. 

Special  packaging,  also  referred  to  as 
"child-resistant  (CR)  packaging."  is  (1) 
designed  or  constructed  to  be 
significantly  difficult  for  children  tmder 
5  years  of  age  to  open  or  obtain  a  toxic 
or  harmful  amoimt  of  the  substance 
contained  tboein  %vithin  a  reasonable 
time  and  (2)  not  difficult  for  "normal 
adults"  to  use  properly.  15  U.S.C. 
1471(4).  Household  substances  for 
which  the  Commission  may  require  CR 
packaging  include  (among  other 
categories)  foods,  drugs,  or  cosmetics  as 
these  terms  are  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Ad  (21  U.S.C. 
321).  15  U.S.C.  1471(2)(B).  The 
Commission  has  performance 
requirements  for  special  packaging.  16 
CFR  1700.15, 1700.20. 

Section  4(a)  of  the  PPPA,  15  U.S.C. 
1473(a),  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
produd  subjed  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  the  manufacturer  (or 
packer)  also  supplies  the  substance  in 


CS.  packages  of  a  popular  size,  and  the 
non-CR  packages  beer  conspicuous 
labeling  stating:  "This  package  for 
housebolds  vdthout  yoiuig  children."  15 
U.S.C  1473(a).  16  CFR  1700.5. 

3.  Existing  Requirements  for  Fluoride- 
Qmtaiiung  Products 

The  Commission  currently  requires 
CR  packaging  for  oral  prescription  drugs 
with  fluoride,  but  it  eicempts  those  in 
liquid  or  tablet  form  that  contain  no 
more  than  264  mg  of  sodium  fluoride 
(equivalent  to  120  mg  fluoride)  per 
package.  16  CFR  1700.14(10)(vii).  In 
1977.  the  Commission  first  exempted 
aqueous  solutions  of  sodium  fluoride  at 
that  level.  In  1980,  in  response  to  a 
petition,  the  Commission  extended  the 
exemption  to  indude  liquid  and  t^let 
fenns.  When  it  issued  the  exemption, 
the  Commission  believed  that  drugs 
with  soditmi  fluoride  below  that  level 
would  not  cause  serious  personal  injury 
or  illness  to  children  imdw  5  yean  of 
age.  The  Commission  based  tUs 
dedrion  on  the  lack  of  serious  adverse 
human  experience  associated  with  such 
drugs  at  that  time.  The  level  was  also 
parny  based  on  a  recommendation  by 
the  American  Dental  Association  that  no 
more  than  264  mg  of  soditun  fluoride 
should  be  dispensed  at  one  time.  45  FR 
78630.  Also  at  that  time,  the  Food  and 
Drug  Administration  ("FDA")  had 
determined  that  an  acutely  toxic  dose  of 
sodium  fluoride  for  a  25  poimd  (-11.4 
kg)  child  was  in  the  range  of  50  to  250 
dg/kg  (equivalent  fo  -  23  to  113  mg/kg 
of  elemental  fluoride)  (42  FR  62363).  As 
discussed  below,  the  Commission  is 
proposing  a  new  level  that  is  based  on 
current  information  concerning  the 
toxidty  of  fluoride  and  would  be 
consistent  Mdth  the  proposed  CR 
requirement  for  fluoride-containiqg 
household  products. 

The  FDA  limits  OTC  packages  of 
toothpaste  and  tooth  powder  to  no  more 
than  276  mg  total  elemental  fluoride  per 
package.  21  CFR  310.545.  However, 
preventative  treatment  rinses  and  gels 
sold  OTC  must  contain  no  more  than 
120  mg  total  elemental  fluoride  per 
package.  21  CFR  355.10. 

B.  Toxidty  of  Fluoride 

Most  available  toxicity  information  on 
fluoride  relates  to  acute  toxidty  of 
hydrofluoric  add  ("HF").  However, 
other  water  soluble  fluoride-containing 
compoimds  can  cause  fluoride 
poisoning.  The  fluoride  ion  is 
systeminally  absorbed  almost 
immediately.  It  is  highly  penetrating 
and  reactive  and  can  cause  both 
systemic  poisoning  and  tissue 
destruction.  Fluoride  ions,  once 
separated  from  either  HF  or  fluoride 


salts,  penetrate  deep  into  tissues, 
causing  burning  at  sites  deeper  than  the 
origind  exposure  site.  The  process  of 
tissue  destruction  can  continue  for 
davs.l2l 

Systemic  fliuvide  poisoning  after 
ingesticm  or  inhalation  occura  very 
rapidly  es  the  fluoride  is  absorbed  into 
the  gastrdntestinal  ("GI")  trad  and 
lungs.  Systemic  fluoride  poisoning  can 
also  result  from  dermal  exposure  if  the 
exposunls  massive  or  the  skin  barrier 
has  been  destroyed,  as  with  severe 
burns.  Flucuide  absorption  can  produce 
hyperic^emia  (elevated  aenmi 
potassium),  hypocalcemia  (lowered 
serum  caldum).  hypomagnesemia 
(lowered  serum  magnesium),  and 
metabolic  and  respiratory  addosis. 
These  distuxbsnoes  can  then  bring  on 
cardiac  anbythmia,  respiratory 
stimulation  followed  by  respiratory 
depeesrion,  musde  spasms, 
convulsions,  central  nervous  S3fstem 
("CNS")  depression,  possible 
respiratory  paralysis  or  cardiac  failure, 
and  death.  Fluoride  may  also  inhibit 
cellular  respiration  and  glycol3rsis,  alter 
membrane  permeability  and  excitability, 
and  cause  neurotoxic  and  adverse  GI 
effects.[2l 

When  exposure  is  through  inhalation, 
fluorides  can  cause  severe  fhwrnifal 
bums  to  the  respiratory  system. 
Inhalation  can  result  in  difficulty 
breathing  (dyspnea),  bronchospasms, 
chemical  pnetunonitis,  pulmonary 
edema,  airway  obstruction,  and 
tracheobronchitis.  The  severity  of  bums 
from  dermal  absorption  can  vary 
depending  on  the  concentration  of 
fluoride  available,  duration  of  the 
exposiue,  the  surface  area  exposed,  and 
the  penetrability  of  the  exposed  tissue. 
Dermal  exposure  to  6  to  10  percent  HF 
is  the  lowest  concentration  range  known 
to  cause  skin  injury  in  humans. 
Destruction  of  tissue  imder  the  skin  may 
occtir,  as  may  decalcification  and 
erosion  of  bone.  Death  frxnn  systemic 
fluoride  toxidty  has  resulted  from 
dermal  exposure  to  70  percent  HF  over 
2.5  percent  of  the  body  sur&ce.[2] 

Ocular  exposure  can  result  in  serious 
eye  injury.  E^qxwure  to  concentrations 
of  0.5  percent  can  lead  to  mild 
conjimctivitis  and  greater 
concentrations  can  lead  to  progressively 
severe  results  such  as  immediate 
corneal  necrosis  (20  percent  solution). 

Ingestion  of  fluoride  can  result  in 
mild  to  severe  GI  symptoms.  Reports 
suggest  that  ingesting  3  to  5  milligrams 
per  kilogram  of  fluoride  causes 
vomiting,  diarrhea,  and  abdominal  pain. 
Ingestion  of  more  than  5  mg/kg  may 
produce  systemic  toxidty.  A 
retrospective  poison  control  center 
study  of  fluoride  ingestions  reported  \ 
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that  symptoms,  primarily  safely 
tolerated  GI  symptoms  that  tended  to 
resolve  %vithin  24  hours,  developed 
following  ingesdons  of  4  to  8.4  mg/kg  of 
fluoride.(2] 

According  to  the  medical  literature,  a 
safely  tolerated  dose  ("STD")  and  a 
certainly  lethal  dose  ("CLO")  were 
determined  from  600  fluoride  poisoning 
deaths.  The  CLD  was  determined  to  be 
32  to  64  mg/kg  and  the  STD  was 
estimated  at  one  fourth  that,  or  8  to  16 
mg/kg>  These  values  were  statistically 
determined  and  do  not  correspond  to 
the  actual  lowest  toxic  or  lethal  levels 
of  fluoride.  The  lowest  documented 
lethal  dose  for  fluoride  is  16  mg/kg  in 
a  3-year-old  child.  There  were 
complicating  factors  in  this  death.  The 
child  may  have  taken  other  medications 
and  he  suffered  from  Crohn's  disease 
(an  inflammatory  disorder  of  the  GI 
tract)  that  may  have  contributed  to  his 
deeth.(2) 

CbiliiryDaU 

Medical  Literature 

There  are  many  reports  in  the  medical 
literature  of  deaths  and  injuries 
involving  fluoride-containing  products. 
A  retrospective  study  conducted  by  the 
American  Association  of  Poison  Control 
Centers  ("AAPCC")  of  hydrofluoric  acid 
biims  from  rust  stain  removers  applied 
to  clothing  found  619  such  cases  in 
1990.  Five  of  these  required 
hospitalization.  Some  of  the  bums 
occurred  even  after  the  clothing  had 
been  washed.  [2] 

Other  reports  included  that  of  a  14- 
month-old  child  who  developed 
hypocalcemia  and  hyperfluoridemia 
(elevated  blood  fluoride  level)  and  went 
into  cardiac  arrest  after  exposure  to  a 
rust  remover  containing  IW.  A  Z'/z-year- 
old  child  developed  respiratory  failure 
and  repeated  episodes  of  ventricular 
tachycardia  (rapid  heart  beat)  and 
flbrillation  after  ingesting  a  laundry  sour 
(used  in  laundry  operations  to 
neutralize  alkalis  or  decompose 
hypochlorite  bleach)  mth  sodium 
fluosilicate.  A  28-year-old  man  died 
after  accidentally  drinking  floor  polish 
that  contained  fluosilicate.  A  56-year- 
old  man  died  after  ingesting  a  spoonful 
of  glass  etching  cream  (20%  ammonium 
bifluoride  and  13%  sodium  bifluoride). 
He  had  severe  bums  in  his  esophagus 
and  stomach,  and  he  suffered  cardiac 
arrest  5  hours  after  the  ingestion.[2l 

CPSC  DatalMses 

CPSC  has  several  databases  for  poison 
incidents.  The  staff  reviewed  cases  from 
1988  to  May  1997  in  the  National 
Electronic  Injury  Surveillance  System 
("NEISS").  the  Injury  or  Potential  Injury 


Incident  ("nPI")  flies.  Death  Certificate 
("DCRT")  database,  and  In-Depth- ' 
Investigation  ("INDP")  files.  From  1988 
to  1996,  NEISS  had  reports  of  31 
incidents  involving  products 
documented  to  contain  fluoride.  Two  of 
these  were  accidental  ingestions  by 
children  under  5  years  old.  Most  other 
injuries  involved  chemical  bums  of  the 
hands.(2] 

The  INQP  files  contain  numerous 
injury, reports.  For  example,  a  50-year- 
old  woman  was  using  a  water  stain 
remover  with  6  percent  HP  when  it 
leaked  through  her  rubber  gloves  and  to 
her  skin.  She  developed  intense  pain  4 
hours  later  when  the  fluoride  ion 
penetrated  through  to  the  bones  of  her 
forearm.  Four  months  after  the  incident 
she  had  only  partial  use  of  her  arm  and 
hand.  In  another  case,  an  18-year-old 
man  developed  second  and  third  degree 
bums  on  his  hands  after  exposure  to  an 
automobile  water  spot  remover  with  HP. 
His  fingers  became  permanently  flexed 
from  damage  to  the  muscle  and 
connective  tissue.  A  20-year-old  male 
died  of  cardiac  arrest  after  Ingesting  one 
to  two  ounces  of  a  wheel  cleaner  with 
fluoride.[2l 

Three  reports  in  the  INDP  files 
involve  children  under  5  years  old  who 
died  after  ingesting  fluoride-containing 
products.  A  three-year-old  child 
ingested  an  unknown  product  with  HF. 
The  second  case  involved  a  2-year-old 
child  who  ingested  a  toilet  bowl  stain 
remover  that  contained  15.9  percent 
ammonium  bifluoride.  The  most  recent 
case  was  an  18-month-old  child  who 
ingested  an  unknown  amoimt  of  air 
conditioner  coil  cleaner  with  8  percent 
HF  and  8  percent  phosphoric  acid.(2l 

Since  1995,  there  have  been  six 
additional  reports  of  fluoride  poisoning 
in  children  under  5  years  of  age  bom 
the  wheel  cleaning  product  involved  in 
the  death  of  the  20-year-old  man 
described  above.  The  product  contains 
ammonium  bifluoride  and  ammonium 
fluoride  salts,  reportedly  containing  at 
least  IS  percent  fluoride.  Before 
Decemb«,  1996,  it  was  marketed  for 
household  use  in  non-CR  packaging. 
Since  that  date  it  has  been  packaged  in 
CR  packaging,  and  in  September  1997  it 
was  recalled  by  the  manufacturer.[2] 

AAPCC  Doto 

The  staff  revievred  AAPCC  ingestion 
data  involving  children  under  5  years 
old  and  products  known  to,  or  that  may, 
contain  fluoride.  (The  actual  number  of 
fluoride  exposures  cannot  be 
determined  because  some  products  that 
contain  fluoride  are  not  identified  as 
such  and  therefore  may  be  coded  to 
generic  categories  such  as  acidic 
cleaning  products  or  other  unknown 


cleaning  products.)  From  1993  to  1995, 
there  were  no  reported  fatalities  in  this 
age  group.  Out  of  a  total  of  499 
exposures  to  products  known  to  contain 
HF,  there  were  2  major  ^  outcomes  and 
24  moderate  *  outcomes.  The  AAPCC 
data  also  show  23  major  outcomes  and 
188  moderate  outcomes  for  other  acid 
household  products.  Some  of  these  may 
have  contained  fluoride.  The  frequency 
of  injury  for  dental  treatments  was 
much  lower  than  that  for  household 
products  containing  HF.  Of 
approximately  23,000  exposures  to  such 
dental  products,  there  were  34  moderate 
outcomes,  and  the  only  documented 
ma^r  outcome  was  a  miscoded  incident 
where  the  child  expmenced  an  allei^gic 
reaction  to  the  product  rather  than 
systemic  toxicity  from  an  overdose.[2] 

The  staff  also  compiled  date  from 
AAPCC  annual  reports  for  all  ages  and 
all  routes  of  exposure  for  the  yBaa  1085 
to  1995.  During  this  time  period,  there 
were  about  25,000  exposures  to 
products  containing  HF.  Of  these,  2,881 
resulted  in  moderate  outcomes  and  275 
in  major  outcomes.  There  were  also 
injuries  from  dental  products,  fluoride 
mineral/electroljrte  products,  and 
vitamins  with  fluoride.  A  totel  of  18 
deaths  were  reported  in  the  HF  category. 
Two  deaths  involved  children  imdw  5 
years  old.  One  ingested  an  ammonium 
bifluoride  toilet  stain  remover 
(described  above)  and  the  other  child 
died  after  ingesting  a  toilet  cleaner  with 
HF.  Generally,  these  AAPCC  data 
suggest  that  household  products  with 
HF  pose  a  more  serioiu  risk  of  injiiry 
than  other  classes  of  fluoride  products. 
Moderate  to  serious  outcomes 
developed  in  12.8  percent  of  the 
exposures  to  HF  compared  to  only  0.4 
percent  of  the  exposures  to  anticaries 
producu.(2) 

D.  Level  of  SegnlatioD  for  Household 
Prodncts  Containing  Fluoride 

The  Commission  is  proposing  a  rule 
that  requires  special  packaging  for 
household  products  containing  mora 
than  the  equivalent  of  50  mg  of 
elemental  fluoride  and  more  than  the 
equivalent  of  0.5  percent  elemental 
fluoride  on  a  weight-to-volimie  ("w/v") 
basis  for  liquids  or  a  weight-to-weight 
("w/w")  basis  for  non-liquids.(l&2|  The 
Commission  is  especially  interested  in 
obtaining  information  and  receiving 


}  Ma)or  outcome — The  patient  exhibited  aigns  or 
cymptoms  which  were  tife-thraeteiiing  or  reeulted 
in  aignificant  residual  disability  or  diafiguremeot 

*  Moderate  outcome — The  patient  exhibited  signs 
and  symptoms  that  were  more  pronounced,  more 
prolonged,  or  more  of  ■  systemic  nature.  Usually 
some  form  of  treatment  was  required.  Symptoms 
were  not  life-threatening  and  the  patient  had  no 
residual  disability  or  disfigurement 
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comments  on  the  oses  a^  mariceting 
patterns  of  glass  etching  creams. 

There  is  no  well  defined  lethal  dose 
for  fluoride.  In  the  medical  literature, 
one  source  dtes  a  minimum  lethal  dose 
in  humans  of  71  mg/kg  and  another 
specifies  a  lethal  oral  dose  in  the  range 
of  70  to  140  mg/kg.  The  staff  considen 
these  values  too  high  based  on 
documented  cases  of  fluoride  toxicity. 
There  is  one  documented  death  from 
ingestion  of  16  mg/kg  fluoride,  but  as 
discussed  above,  other  medical  foctors 
may  have  contributed  to  that  death- 
Moatpddanoe  suggests  that  th^  lower 
limit  of  the  calculated  certainly'  lethal 
dose  (OLD)  of  32  mg/kg  is  a  reasonable 
estimate  for  a  minimum  lethal  dose.(2] 

Sindlarly,  there  is  no  established  toxic 
dose  for  fluoride.  Generalfy,  greater  than 
6  percent  HF  can  causa  dnmal  buihs 
and  more  than  0.5  percent  can  lead  to 
serioiis  e}^  injury.  Several  reports 
suggest  ingestion  of  3  to  5  mg/kg 
produces  sjfmptoms  and  that  mora  than 
5  mg/kg  (SQmg  in  a  10  kg  child)  can 
produce  sj^emic  toxicity.  Additionally, 
some  medical  profoasionals  advise 
medical  observation  following 
ingestions  of  more  than  5  to  8  mg/kg.' 
Bued  on  this  infonnation,  the 
Commission  proposes  a  level  for 
regulation  that  wimld  include  aU 
housdiold  products  with  mora  than  50 
mg  of  elemental  fluoride  and  mora  than 
0.5  percent  elemental  fluoride  on  a  w/ 
V  buis  for  liquids  or  a  w/w  basis  for 
non-liquids.  There  is  no  evidence  that 
50  mg  or  less  of  elemental  fluoride  or 
concentrations  less  than  0.5  percent 
cause  serious  mrstemic  toxicity  or 
serious  bums.  [IttZ] 

E.  Level  of  Sagnlatioa  far  Oral 
Pnmaiatiam  Drags  ContalBing  Sodium 
FhMwide 

Based  on  the  toxicity  infonnation 
discussed  above,  the  Commission 
believes  that  the  current  exemption  bt 
oval  prescaiption  drugs  with  no  mora 
than  284  mg  of  sodium  fluoride  should 
be  modified.  To  be  consistent  with  the 
proposed  level  for  household  products 
containing  fluoride,  the  Commission  is 
propoaing  that  the  level  tot  the  oral 
prescription  drag  exemption  be  changed 
to  allow  no  mora  than  the  equivalent  of 
50  mg  of  elemental  fluoride  (110  mg 
sodium  fluoride)  per  package  and  no 
more  than  a  concentration  of  0.5  percent 
elemental  fluoride  on  a  w/v  basis  for 
liquids  or  a  w/w  basis  for  non-liqmds. 
The  proposed  level  provides  a  safety 
bctor  to  protect  sensitive 
individuals.(lft2) 

The  Commission  does  not  believe  that 
changing  the  level  of  exemption  frir 
prescrip!tion  drags  containing  sodium 
fluoride  will  impact  any  of  the  cunenUy 


exempted  dental  products  with  mora 
than  50  mg  of  fluoride  because  these 
prodncts  have  0.5  percent  or  less 
fluoride.  Than  is  no  evidmce  that  my 
of  these  products  have  caused  serious 
injury,  llie  Commission  proposes 
modij^ing  the  exemption  level  so  that  it 
is  ccmsistent  with  the  regulated  level 
proposed  for  household  prodocts 
containing  fluoride.(l] 

F.  Statutory  ConaJderatJans 

1.  Hazard  to  Quldwn 

As  noted  above,  the  toxicity  date 
concerning  chiji^iren's  ingestion  of 
fluoride  demonstrate  that  fluoride  can 
cause  serious  illness  and  injury  to 
children.  Moreover,  it  is  avail^le  to 
children  in  c»mmon  household 
products.  Although  some  products 
cumnUy  use  CR  packaging,  others  do 
not  The  Commission  praliminarily 
concludes  that  a  regulation  is  needed  to 
ensura  that  products  sul^ect  to  the 
regulation  will  be  placed  in  CR 
packaging  by  any  current  as  well  as  new 
manuactiira>8.[l&2) 

The  same  hazard  posed  to  children  by 
toxic  amounts  of  fluoride  in  household 
products  also  exists  from  such  levels  of 
fluoride  in  oral  pnscription  drugs. 
Therefore,  the  Commission  is  proposing 
to  modify  the  existing  exmnption  for 
such  dnigs  with  sodium  fluoride  to 
reflect  current  toxicity  date  and  be 
consistent  with  the  proposed  level  for 
fluoride-ccmtaining  household 
products.[lft2] 

Pursuant  to  section  3(a)  of  the  PPFA, 
15  U.S.C.  1472(a),  the  Commission 
preliminarily  fiikis  that  the  degree  and 
natura  of  the  hazard  to  childran  from 
h«nH1ing  or  ingesting  fluoride  is  such 
that  special  narkaging  is  required  to 
protect  children  from  serious  illness. 
The  Commission  bases  this  fiiuling  on 
the  toxic  nature  of  these  producte, 
described  above,  and  th^  accessibility 
to  chililren  in  the  home. 

2.  Technical  FeagihiUty.  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA,  the 
Commisaipn  is  required  to  find  that  the 
special  p«rki^ng  is  "technically 
Csasible,  practicable,  and  appropriate." 
15  ILS.C  1472(aM2).  Technical 
feasibility  may  be  found  when 
technology  eodsts  or  can  be  readily 
developed  and  implemented  by  the 
effective  date  to  proifaice  packaging  that 
conforms  to  the  standards.  Practicability 
means  that  special  packaging  complying 
with  the  standards  can  utilize  modern 
mass  production  and  assembly  line 
techniques.  Packaging  is  apprc^riate 
when  complying  packaging  will 


adequately  protect  the  integrity  of  the 
substKtce  and  not  interfere  with  ite 
intended  stor^  or  use.(4] 

Some  OTC  fluoride-containing 
household  prodiicte  are  packaged  in 
containen  with  non-CR  continuous 
threaded  closures.  The  Commission  also 
is  anvara  of  such  products  packaged  in 
aerosols  and  mechanif^al  pumps. 
Various  types  and  designs  of  senior 
friendly  CR  packaging  can  be  readily 
obtained  that  would  be  suitable  for 
fluoride-ccmtaining  products.(3ft4] 

Two  manufacturers  currendy  use 
senior^friendly  continuous  threaded  CR 
r**'*^'*S*"8  ^  ^^  fhtoride-containing 
houscu^old  producte.  Anothw 
manufacturer  uses  a  senior-friendly 
trigger  mArh«nir«l  pump  mechanism  for 
ite  product  This  slmws  that  these  types 
of  CR  packages  ara  technically  feasible, 
practicable  and  appropriate  for  fluoride- 
containing  products.  The  Commission 
knowrs  of  at  least  one  fluoride  product 
that  uses  a  non-CR  aerosol  package.  The 
manufacturer  of  another  regulated 
product  is  curranUy  using  a  senicv- 
friendly  CR  aerosol  overcap.  Thus,  this 
kind  of  CR  r*^*'*g*"B  could  be  used  for 
fluoride-containing  products.  Finally, 
various  designs  of  senior-friendly  snap 
type  reclosable  CR  packaging  diet  would 
be  appropriate  for  non-liquid  fluoride- 
containing  (ooducte  ara  available.  Tbus, 
appropriate  senior-friendly  CR  - 
padcaging  is  available  for  products 
marketed  in  continuous  threaded,  snap, 
aerosols,  and  trigger  spray  packaging.  (4] 
Thraefora,  the  Commission  (xmcludes 
that  CR  fT'iraging  for  fluorido- 
containing  proiducte  is  technically 
{sasible.  practicable,  and  appropriate. 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard  under  the  PPPA,  die 
Commission  must  ronsider  the 
following: 

a.  The  reasonableness  of  the  standard; 

b.  Available  scientific,  medical,  and 
ooigineering  date  concerning  spedal 
parlrwging  and  Concerning  diildhood 
accidental  ingestions,  illness,  and  in}ury 
caused  by  hoSiisehold  substances; 

c.  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

The  Commission  has  considered  these 
fecton  with  respect  to  the  various 
determinations  made  in  this  notice,  and 
praliminarily  finds  no  reason  to 
conclude  that  the  rule  is  unreasonable 
or  otherwise  inappropriate. 

G.  Eflective  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  dajrs  or 
later  than  one  year  from  the  date  such 
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final  ragalation  is  issued,  except  that, 
6ir  good  cause,  the  Oimmission  may 
establish  an  earlier  efiiactive  date  if  it 
detenninas  an  earlier  date  to  be  in  the 
public  interest  15  U.S.C.  1471a. 

Senior-friendly  special  packaging  is 
cuimitly  commercially  available  (ot 
most  types  oi  CR  perkaging.  Aerosol 
and  mechanical  pump  pankagwa  should 
be  commercially  availahlein  senior- 
friendly  CK  ii»i^fn»  within  nine  months 
of  a  final  nile.(l,4  k  S]  Thus,  the 
Commission  proposes  that  a  final  rule 
would  take  effect  nine  months  after 
publication  of  the  final  rule. 

Currently  available  information 
indicates  that  full  commercial 
availability  for  senior-friendly 
mechanical  pump  packages  and  aerosol 
overcap  packages  could  take  from  9  to 
12  «n""*H»  from  the  date  a  final  rule  is 
issued.  If  comments  on  this  proposal 
indicate  that  manufacturers  using 
mechanical  pump  packages  and  aerosol 
overcap  packages  need  more  than  9 
months  to  ccHnply  with  the  rule,  the 
Commission  may  (1)  specify  a  1-year 
effective  date  for  these  types  of  packages 
only,  or  (2)  provide  that  manufactiuers 
may  request  a  stay  of  enforcement  so 
they  can  market  their  products  in 
conventional  packaging  for  the 
minimum  period  needed  to  obtain  an 
adeqiiate  supply  of  senior-friendly 
par  If  aging. 

A  final  rule  would  ^ply  to  products 
that  are  packaged  on  or  after  the 
effective  date. 

H.  Regvlatofy  FlexihUity  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  Section  605  of  the  Act  provides 
that  an  agency  is  not  required  to  prepare 
a  regulati»y  flexibility  analysis  if  the 
head  of  an  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  Commisaieo's  Diiectorate  fat 
Economic  Analysis  prepared  a 
preliminary  assessment  of  the  impact  of 
a  rule  to  require  special  packaging  for 
household  products  containing  fluoride 
%vith  more  than  50  mg  elemental 
fluoride  and  more  than  0.5  percent 
elemental  fluoride  (w/v  or  w/w).  The 
staff  also  considered  the  impact  of  a  rule 
modifying  the  current  exemption  for 
oral  prescription  drugs  containing 
sodiiun  fluoride  so  that  it  would  be 
consistent  with  the  level  proposed  for 
household  products.  [3] 


This  aaaenment  rapoits  that  the  staff 
is  awaie  of  25  euppUers  of  products  that 
are  in  calagorias  m  products  diet  may 
contain  fluorides.  Fourteen  of  these 
companies  may  be  small  buainesset  It 
is  unclear  which  of  these  products 
actually  cnsrtain  fluorides  and  are 
marketed  dirsctly  to  consumen  rather 
than  commacciel  markets.  The  staff  is 
also  aware  of  40  suppliers  of  automotive 
and  household  cleening  chemicsls  and 
pnxhicts.  Some  of  these  jHodncts  may 
contain  fluoride.[al  The  Commission 
requests  comments  from  companies  that 
supply  fluoride-containing  household 
products.  The  Commissitni  is 
particulsrly  interested  in  comments  and 
information  on  the  likely  efiEoct  of  this 
proposed  rule  on  small  businesses. 

Several  consumer  products  containing 
fluoride  are  already  in  CR  packaging. 
For  example,  senior  friendly  packaging 
is  used  by  a  small  business  marketer  of 
a  fluoride-containing  rust  remover 
packaged  in  a  plastic  container  with  a 
continuous  turn  closure.  Another  small 
business,  marketing  a  fluoride- 
containing  glass  staling  cream,  also 
uses  senior-friendly  CR  packaging. 
However,  the  small  busiiiess  marketer  of 
another  glass  etching  product  is  not 
currently  using  CR  packaging.  A  variety 
of  types  of  senior  friendly  CR  packaging 
that  would  be  suitable  for  such  products 
are  readily  available  at  prices 
competitive  with  non-CX  packaging. 
Similarty,  of  the  three  known  marketsfs 
of  fluoride-containing  wheel  cleeners, 
one  (a  large  manufacturer)  is  using  CR 
packaging,  while  another  (a  small 
business)  is  not  Semor-friendly  trigger 
sprays  like  those  used  for  this  product 
are  available.  The  incremental  cost  of  a 
CR  trigger  is  not  likely  to  be  laige 
relative  to  the  retail  cost  of  the 
product(3| 

Based  on  this  assessment,  the 
Commission  concludes  that  the 
proposed  requirement  for  fluoride- 
containing  household  products  would 
not  have  a  significant  impact  on  a 
substantial  number  of  sniall  businesses 
or  other  small  entities. 

Furthermore,  the  proposed 
modification  in  the  level  for  exemption 
of  oral  prescription  drugs  containing 
sodium  fluoride  is  not  likely  to  afEact 
any  currently  available  prescription 
drugs,  and  if  siich  drugs  should  become 
available  in  the  foture  appropriate  CR 
packaging  is  readily  available  at  prices 
competitive  with  noo-CR  packaging. 
Therefore,  the  Conunission  concludes 
that  the  proposed  modification  to  the 
exemption  for  oral  prescription  drugs 
containing  sodium  fluoride  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
or  other  small  entities. 


Pursuant  to  the  National 
Environmsntal  Policy  Act.  snd  in 
accordance  with  the  Council  on 
Enviraaunantsl  Quality  ngulatkms  and 
CPSC  procedures  far  envtaonmsntal 
review,  die  Commission  has  sssessed 
the  poMihle  snviiDnmmtal  efiiacts 
Bssodsted  with  the  pRmosed  PPPA 
requirements  for  fhiorioe-coDtaining 
products. 

The  Commission's  regulations  state 
that  rules  requiring  special  perkaging 
for  consumer  prodiicts  nonn^y  have 
little  or  nojMtentiBl  for  aflBcting  tfiie ' 
human  environment  16  CFR 
1021.S(cH3).  Nothing  in  this  proposed 
rule  altars  that  expectation.  Therafoie, 
because  the  rule  would  have  no  adverse 
effac^^  the  environment,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
reqiiired. 

J.  EieLutive  Ordefs 

According  to  Executive  Order  12988 
(February  5, 1996).  agencies  must  state 
in  clear  language  the  preemptive  effect, 
if  any.  of  new  regulations. 

The  ITPA  provides  that,  generally, 
when  a  special  packaging  standard 
issued  under  the  PPPA  is  in  effoct,  "no 
State  or  political  subdivisfon  thereof 
shall  have  any  authority  either  to 
establish  or  continue  in  efbct.  mth 
respect  to  such  household  substance, 
any  standard  for  special  packaging  (and 
any  exemption  therefrom  and 
requirement  related  thweto)  which  is 
not  identical  to  the  [PPPA]  standard." 
IS  U.S.C  1476(a).  A  SUte  or  local 
standard  may  be  excepted  from  this 
preemptive  effect  if  (1)  the  State  or  local 
standard  provides  a  higgler  degree  of 
protection  from  the  risk  of  injury  or 
illness  than  the  PPPA  standard;  and  (2) 
the  State  or  political  subdivision  applies 
to  the  Commission  Cor  an  exemption 
from  the  PPPA's  preemption  clause  and 
the  Commission  grants  the  exemption 
through  a  process  specified  at  16  CFR 
Part  1061. 15  U.S.C.  1476(c)(1).  In 
addition,  the  Federal  government,  or  a 
State  OT  local  goverament  may  establish 
and  continue  in  effect  a  non-idnitical 
special  packaging  requiremoit  that 
provides  a  higher  degree  of  protection 
than  the  PPPA  requirement  for  a 
household  substance  for  the  Federal, 
State  or  local  government's  own  use.  15 
U.S.C  1476(b). 

Thus,  with  the  exceptions  noted 
above,  the  proposed  rule  requiring  CR 
packaging  for  household  products 
containing  fluoride  above  the  regulated 
level  and  modifying  the  sxemption  level 
for  oral  prescription  drxigs  with  sodiiun 
fluoride  would  preempt  non-identical 
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state  or  local  special  packaging 
standards  fas  such  fluoride  containing 
products. 

In  accordance  with  Executive  Ordw 
12612  (October  26. 1987),  the 
Commission  certifies  that  the  proposed 
rule  does  not  have  sufficient 
implications  fat  federalism  to  warrant  a 
Federalism  Assessment 

Usl  ofSafafects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  In&nts 
and  children.  Packaging  and  containers. 
Poison  prevention,  "Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
pait  1700  as  follows: 

PART  1700-[AMBIDED|     - 

1.  The  authority  citation  for  pert  1700 
continues  to  read  as  follows: 


AntkoillT:  Pub.  L.  91-601.  sacs.  1-9. 84 
SUt  1670-74. 15  U.S.C.  1471-76.  Sees 
1700.1  and  1700.14  also  issued  imder  Pub.  L. 
92-573.  sac  30(a).  68  Stat  1231. 15  U.S.C 
2079(a). 

2.  Section  1700.14  is  amended  to 
revise  paragraph  (a)(10)(vii)  and  to  add 
paragraph  (aX27)  to  read  as  follows 
(although  unchanged,  the  introductory 
text  of  paragraphs  (a)  and  (10)  aro 
included  below  for  context): 


11700.14 


fMuiftno  specM 


(a)  Stdutances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packajging  meeting  the  requirements  of 
§  1700.20(a)  is  required  to  protect 
children  from  serious  personal  in)ury  or 
serious  illness  resulting  from  handling, 
using,  or  ingekting  such  substances,  and 
the  special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substances: 
•        •        •        •        * 

(10)  PreBcription  drugs.  Any  drug  for 
human  use  that  is  in  a  dosage  form 
intended  for  oral  administration  and 
that  is  required  by  Federal  law  to  be 
dispensed  only  by  or  upon  an  oral  or 
written  prescription  or  a  practitioner 
licensed  by  law  to  administer  such  drug 
shall  be  packaged  in  accordance  with 
the  provisions  of  S  17(X).15  (a),  (b).  and 
(c),  except  for  the  following: 

(vii)  Sodium  fluoride  drug 
preparations  including  liquid  and  tablet 
forms,  containing  not  more  than  110 
milligrams  of  sodiiun  fluoride  (the 
equivalent  of  50  mg  of  elemental 
fluoride)  per  package  and  not  more  than 
a  concentration  of  0.5  percent  elemental 
fluoride  on  a  weight-rto-volume  basis  for 


liquids  or  a  weight-to-weight  basis  for 
non-liquids  and  containing  no  other 
substances  subject  to  this 
§1700.14(aMlO). 

•        •        •        •        • 

(27)  Fluoride.  Household  subrtances 
containing  more  than  the  equivalent  of 
50  milligrams  of  elemental  fluoride  per 
package  and  more  than  the  equivalent  of 
0.5  percent  elraoental  fluoride  on  a 
weight-to-vohune  besis  for  liquids  or  a 
we^t-to-wei^t  basis  for  non-liquids 
shall  be  packaged  in  accordance  with 
the  provisions  of  §  1700.15  (a),  (b)  and 
(c). 

Dated:  Novembar  17, 1097. 
Sat^LDoBB. 

SecnUuy,  Consamer  Product  Safety 
Commiaakm. 

UsIofBaievalDecaBMnts 

1.  Briefing  memofandum  from  JacqueUne 
Fenrante.  Ph.D..  EH.  to  the  Commission, 
"Proposed  Rule  to  Require  Child-Rflsistant 
Packaging  for  Household  Products  with 
Fluoride."  September  30. 1997. 

2.  Memorandum  from  Susan  C  Aitken. 
PhJX.  EH.  to  JacqueUne  Ferrante,  HlD..  EH. 
"Toxicity  of  Hoiuahold  Products  rnntminiwg 
Fluoride."  August  4. 1997. 

3.  Menunandum  from  Marcia  P.  Robins. 
EC.  to  Jacqueline  Ferrante,  Ph.D.,  EH, 
"Market  Data.  Economic  Considemtioiis  aad 
Environmental  EQscts  of  a  Proposal  to 
Raquin  Child-Resistant  Pack^ing  for 
Household  ProducU  Containing  Fluoride." 
June  20. 1997. 

4.  Memorandum  from  Charles  Wilbur.  EH. 
to  Jacqueline  Ferrante.  PhJ).,  EH,  "Technical 
Feasibility.  PtacticabUlty.  and 
Appropriateness  Detemdnation  for  the 
PropoMd  Rule  to  Rsquirs  Child-Resistant 
Pack^ing  for  OTC  Products  Containing 
Fluoride,"  June  27, 1997. 

[FR  Doc.  97-30555  Filed  11-19-07;  8:45  am] 
saisMi  COOK  aitft-sf-r 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 240  and  Z70 


)  Noe.  33-7475, 34-38321,  IC-22884; 
RIe  No.  87-27-87] 

RIN323S-AQ98 

Dallvary  Of  Dladosura  Oocumants  to 
Houaahtflds 

AOBiCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

8UMMARY:  The  Commission  is  proposing 
for  public  comment  a  new  rule  under 
the  Securities  Act  of  1933  ^  enable 
issuers  and  broker-dealers  ft>  satisfy  the 
Act's  prospectus  delivery  requirements, 
with  respect  to  two  or  more  investors 
sharing  the  same  address,  by  sending  a 


single  prospectus,  subject  to  certain 
conditions.  The  Commission  is 
proposing  similar  amendments  to  the 
rules  under  the  Securities  Exchange  Act 
of  1934  and  the  Investment  Company 
Act  of  1940  that  govern  the  delivery  of 
annual  and  (in  the  case  of  investment 
companies)  semiannual  reports  to 
shareholdecs.  The  proposed  rule  snd 
rule  amendments  seek  to  provide  greetw 
convenience  for  investors  and  cost 
savings  for  issuers  by  reducing  the 
amount  of  duplicative  information  that 
investon  receive. 

DATES:  Comments  must  be  received  on 
or  before  February  2. 1998. 
ADDReSBES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secratary,  Securities  and  Exchange 
Commission,  450  5th  Street.  N.W.,  Stop 
6-0.  Washington.  D.C  20549. 
Comments  also  may  be  submitted 
electronicaUy  at  the  following  E-mail 
address:  rule-cormnents0Bec.gov.  All 
comment  letten  should  refer  to  File  No. 
S7-27-97;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  Comment  letters  will  be  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  5th  Street.  N.W.,  Washington.  D.C 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTMER  iVORMATION  CONTACT: 
Marilyn  Maim,  Senior  Counsel,  at  (202) 
942-0690.  Office  of  Regulatory  Policy. 
Division  of  Investment  Management, 
Stop  10-2.  or  Elizabeth  M.  Murphy. 
Special  Counsel,  at  (202)  942-2900. 
Office  of  Chief  Counsel,  Division  of 
Corporation  Finance,  Stop  4-2. 
Securities  and  Exchange  Conunission, 
450  5th  Street,  N.W.,  Washington,  D.C 
20549. 

SUPfLBMENTARY  INFORMATKM:  The 
Commission  today  is  requesting  public 
comment  on  proposed  rule  154  imder 
the  Securities  Act  of  1933  (15  U.S.C 
77^  (the  "Securities  Act")  snd 
proposed  amendments  to  rules  14a-3 
(17  CFR  240.14a-3),  14c-3  (17  CFR 
240.14C-3)  and  14c-7  (17  CFR  240.14c- 
7)  under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C  78a)  (the  "Exchange 
Act"),  and  rules  30d-l  (17  CFR 
270.30d-l)  and  30d-2  (17  CFR  270.30d- 
2)  under  the  Investment  Company  Act 
of  1940  (15  U.S.C  80a)  (the  "fovestmeiU 
Company  Act"). 
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LDiacuasion 

The  Seciuities  Act  generally  prohibits 
an  issuer  or  underwriter  from  delivering 
a  security  for  sale  unless  a  prospectus 
meeting  certain  requirements 
accompanies  or  precedes  the  seciuity.  > 
If  several  persons  purchase  the  same 
security  and  share  the  same  household, 
the  prospectus  delivery  requirements 
may  result  in  the  maHing  of  multiple 
copies  of  the  same  prospectus  to  a 
household. 

Although  the  proposed  rule  is  not 
limited  to  investment  company 
prospectuses,  the  problem  of  delivery  of 
multiple  prospectuses  is  particularly 
significant  in  the  case  of  open-end 
management  investment  companies 
("mutual  funds"),^  and  has  grown  as  the 


■  See  Securities  Act  sections  2U)(101.  4(1).  5(b] 
(15  U.S.C  77b(«NlO).  77d(1).  77e(b)).  In  coimectioD 
with  secondary  markst  transactions  in  certain 
securities,  a  dealer  may  also  be  required  to  deliver 
a  prospectus  for  a  specified  period  after  the 
conunencement  of  die  ofTering.  See  Securities  Act 
section  4(3)  (15  U.S.C  77d(3));  rule  174  (17  CFR 
230.174).  [)ealers  selling  sliares  of  opan-end 
management  investment  companies  or  units  of  unit 
investment  trusts  ("UTTs")  are  required  to  deliver 
•  prospectus  if  the  issuer  (including  the  sponsor  of 
a  Lrn*)  is  ciurendy  offering  shares  or  units  for  sale. 
Investment  Company  Act  section  24(d)  (15  U.S.C 
80»-24(d)):  see  also  Form  N-7  fur  Registration  of 
Unit  Investment  Trusts  Under  tl>e  Securities  Act  of 
1933  and  tlie  Investment  Company  Act  of  1940. 
Investment  Company  Act  Release  No.  15612  (Mar. 
9.  1987)  (52  PR  8268.  8269  (Mar.  17.  1967))  (because 
the  sponsor  of  a  UTT  is  considered  to  be  an  issuer 
of  the  UTTs  units  under  section  2(aK4)  of  the 
Securities  Act,  resales  of  units  by  the  sponsor  must 
be  made  pursuant  to  a  prospectus). 

2  Mutual  funds  generally  offer  tlieir  shares  oo  a 
continuous  basis  and,  as  a  result,  are  required  to  file 
periodic  "post-effective"  amendments  to  their 
ng^atration  statements  in  order  to  maintain  a 
"ciataot"  prospectus  required  by  section  10(a)(3)  of 
tlM  Securities  Act  (15  U.S.C  77|(a)(3)).  Post- 
eSective  amendments  also  satisfy  tlie  tequiremaot 
that  mutual  funds  amend  their  Investment 
Company  Act  registration  statements  annually  See 
17  CFR  270.86-16.  The  Securities  Act  requires 
mutual  fiinds  to  send  updated  prospectuses  only  to 
those  shareholders  who  malie  additional  purchases. 
(A  reinvestment  through  a  dividend  reinvestment 
plan  generally  does  not  trigger  this  obligation.)  In 
practice,  many  mutual  funds  send  an  updated 
prospectus  annually  to  all  of  their  shareholders. 
Because  closed-end  ftinds  do  hot  offer  their  shares 
to  the  public  on  a  continuous  basis,  they  generally 
do  not  update  tlieir  prospectuses  periodically.  See 
Division  of  Investment  Management,  SEC, 
Protecting  Investors:  A  Half  (fentury  of  Investment 
Company  Regulation  354  (1992)  (discussing  greater 
effisci  of  Securities  Act  prospectus  delivery 
requirements  on  mutual  funds  as  compared  to  other 
issuers):  see  also  Staff  Interpretive  Position  Relating 
to  Fiduciary  Duty  of  Directors  of  a  Registered 
Investment  Company  in  Connection  with  Proposed 


popularity  of  mutual  funds  as  an 
investment  vehicle  for  many  families 
has  increased.'  The  same  mutual  fund 
may  be  used  by  a  family  as  a  regular 
investment  as  well  as  for  family 
members'  individual  retirement 
accounts,  401(k)  or  other  tax-deferred 
retirement  plans,  and  for  trusts  or 
accoimts  established  for  the  benefit  of 
minor  children.  Although  one  family 
member  may  make  investment  decisions 
on  behalf  of  each  family,  a  fund  that 
delivers  an  updated  prospectus  to 
investors  annually  must  deliver  a  copy 
to  each  family  member  in  whose  name 
shares  are  purchased. 

Mutual  ninds,  closed-end 
management  investment  companies 
(collectively,  "funds")  and  certain  unit 
investment  trusts  ("UTTs")  are  required 
by  Commission  rules  to  send 
semiannual  reports  to  their  security 
holders.*  The  problem  of  delivery  of 
duplicate  documents  to  a  household 
frequently  arises  with  respect  to  these 
reports. '  Public  companies  that  are  not 
investment  companies  also  are  required 
to  furnish  security  holders  an  annual 
report  that  accompanies  or  precedes  the 
delivery  of  a  proxy  or  information 
statement. <^  Sending  multiple  copies  of 
the  same  document  to  investors  who 
share  the  same  address  often  inundates 
households  with  extra  mall,  annoys 
investors,  and  results  in  higher  printing 


Arrangement  to  Impose  Sales  Load  on  Reinvestment 
of  Income  Dividends  and  Continuously  Offer  Fund 
Shares  Only  in  Connection  with  Dividend 
Reinvestments,  Investment  Company  Act  Release 
No.  6480  (May  10. 1971)  (36  FR  9627  (May  27. 
1971)). 

'  An  estimated  63  million  individuals,  making  up 
36.8  million  households,  owned  mutual  funds 
either  directiy  or  tlirough  a  retirement  plan  as  of 
April  1996.  Fund'owning  households  represented 
37  percMit  of  all  U.S.  households.  Investment 
Company  Institute.  Mutual  Fund  Ownenhip  in  the 
US.,  Fundamentals,  Dec.  1996,  at  1. 

*See  Investment  Company  Act  section  30(e)  (IS 
U.S.C  80»-29(6));  rule  30d-l  (17  CFR  270.30d-l). 
UTTs  that  invest  substantially  all  of  their  assets  in 
stiares  of  a  fund  must  send  their  unitholders  annual 
and  semiannual  reports  containing  financial 
information  on  the  underlying  fund.  See  Investment 
Company  Act  section  30(e)  (15  U.S.C  80a-29(e)): 
rule  30d-2  (17  CFR  270.30d-2). 

'  The  Commission  stafi  has  issued  no-action 
letters  permitting  just  one  copy  of  a  fund's 
shareholder  report  to  be  sent  to  shareholders  who 
share  the  same  address.  See  Oppenheimer  Funds. 
SEC  No-Action  Letter  (July  20, 1994):  Scuddat 
Group  of  Funds.  SEC  No-Action  Letter  (June  19, 
1990):  see  <i7so  Allstate  Enterprises  Stock  Fund, 
toe,  SEC  No-Action  Letter  (July  22,  1973).  The 
funds'  letters  requesting  relief  noted  shareholder 
complaints  about  duplicate  reports  and  sought  to 
reduce  printing  and  mailing  expenses. 

*The  proxy  rules  currently  include  provisions 
that  allow  registrants  to  send  a  single  annual  report 
to  security  holders  sharing  the  same  address  under 
certain  cooditieiis.  Rule  14a-3(e)  (17  CFR  240.14a- 
3(o));  Note  2  to  rule  14c-7  (17  CFR  240.14C-7  note 
2):  see  also  2  N.Y.S£.  Guide  (CCH)  11  2451.90. 
2451  95.  2465  20.  2465.25  (New  York  Stock 
Exchange  rules  permitting  householding). 


and  mailing  costs  for  issuers, 
underwriters  and  other  broker-dealers. 
In  many  cases,  these  costs  are  ultimately 
borne  by  investors. 

To  reduce  the  number  of  duplicative 
disclosure  documents  delivered  to 
investors,  the  Commission  is  proposing 
rules  to  permit,  under  certain 
circumstances,  delivery  of  a  single 
prospectus  or  shareholder  report  to  a 
household  ("householding")  to  satisfy 
the  applicable  delivery  requirements. 
Proposed  rule  154  under  the  Sectirities 
Act,  and  proposed  amendments  to  rutes 
30d-l  and  30d-2  under  the  Investment 
Company  Act  €md  to  rules  14a-3, 14c- 
3  and  14c-7  imder  the  Exchange  Act, 
would  pnmde  that  delivery  of  a 
disclosure  document  to  one  investor 
would  be  deemed  to  have  occurred  with 
respect  to  all  other  investors  who  share 
the  same  address,  provided  certain 
conditions  are  met.  The  conditions  are 
designed  to  assure  that  every  seciuity 
holder  in  the  household  either  receives 
or  has  convenient  access  to  a  copy  of  the 
prospectus  or  report  delivered  to  a 
member  of  the  household. 

A.  Delivery  of  Prospectuses  to  a 
Household 

1.  Scope  of  Rule  and  General  Conditions 

Under  proposed  rule  154,  a 
prospectus  would  be  deemed  delivered, 
for  purposes  of  sections  5(b)  and 
2(a)(10)  of  the  Securities  Act,  to  all 
investors  at  a  shared  address  if  the 
person  relying  on  the  rule  delivers  the 
prospectus  to  a  natural  person  who 
shares  that  address  and  the  other 
investors  consent  to  delivery  of  a  single 
prospectus.''  The  proposed  rule  would 
be  available  for  all  persons  who  have  a 
prospectus  delivery  obligation  under  the 
Secinities  Act  except  when  the 
prospectus  is  required  to  be  delivered  in 
connection  with  business  combination 
transactions,  exchange  offers  or 
reclassifications  of  securities.^  Those 
prospectuses  generally  are  accompanied 
by  proxies  or  tender  offer  material  that 
must  be  executed  by  each  individual 
investor.  Comment  is  requested  whether 
companies  should  be  permitted  to  rely 
on  the  rule  for  delivery  of  those  types 
of  prospectuses.  Are  there  other  types  of 
prospectuses  that  rule  154  should  not 
cover?  Should  the  nile  be  limited  to 
fimd  prospectuses? 


^Proposed  nile  lS4(a). 

'The  proposed  rule  would  not  apply  to  the 
delivery  of  a  prospectus  filed  as  part  of  a 
registration  statement  on  Form  N-14,  S-4  or  F— 4, 
or  to  the  delivery  of  any  other  prospectus  in 
connection  with  a  business  combination 
transaction,  exchange  ofler  or  reclassification  of 
securities.  See  17  CFR  239.23,  239.25.  239.34: 
proposed  rule  lS4(e). 
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For  puipoM*  of  the  rule,  die  tenii 
"address"  would  not  be  limited  to  a 
postal  address  and  could  include  an 
electronic  address.*  Thus,  investors  who 
share  an  electronic  mail  address  could 
consent  to  receive  one  prospectus  at  the 
shared  address  even  if  dwy  had 
difierent  postal  addresses.  ■<>  Conversely, 
investors  who  share  a  street  address 
coidd  consent  to  the  delivery  of  one 
prospectus  to  the  household,  and  an 
investor  could  receive  the  prtMpectus 
electronically,  even  if  the  other 
investors  do  not  share  that  investor's 
electronic  address. 

An  investor  may  give  limited  consent 
to  the  householding  of  prospectuses  for 
a  particular  security  only,  or  may  give 
general  consent  conoetning  any 
prospectuses  that  an  issuer, 
underwriter,  or  dealer  has  or  will  have 
an  obligation  to  deliver.  >  >  So  that  an 


•"AddnM"  «RNild  be  defined  to  iaduda ' 
addieM,  a  poet  olBce  box  nuinbat,  an  alactionic 
mail  addrsM,  a  facsiBiile  telephone  miinbar  or  other 
similar  dethnarton  to  which  paper  or  aladronic 
dociimwits  are  dallveted.  iinleei  otlMrwlss 
providad  in  this  section."  Piapcised  rale  154(f).  The 
Commission  has  issued  two  iatarpretive  releases 
expresstng  its  views  on  the  electronic  delivary  of 
documents,  including  proapectusee  and  investment 
company  annual  md  samlannuil  raports  (the 
"Inlimativa  Releasee").  Use  of  Electronic  MadU 
for  OeUvary  Puipoaas,  Sacuritias  Act  Releeae  No. 
7233  (Oct  6. 199S)  |60  FR  S345S  (Oct  13.  1995)] 
("1995  hiterprslive  Rslease"):  Use  of  Electronic 
Media  by  Biokar-Dealars,  Tiantiir  AgMts,  and 
Invesluieul  Advisers  for  Delivery  of  Information: 
Additional  Examples  Uodw  the  Securities  Act  of 
1933,  Securities  Kxchanga  Act  of  1934,  and 
hnrestment  Company  Act  of  1940.  Securities  Act 
Releam  Ho.  72SB  (May  9, 1990)  (81  PR  MS44  (May 
IS,  1996)1  ('*199e  Inlarpralive  Release");  see  alm> 
Hoerard  M.  Friedman,  Securities  Regulation  in 
Cyberspace  (1997). 

The  Interpretive  Releases  discuss  issues  of  notice 
and  access  that  should  be  considared  in 
determining  whether  the  legal  raquiMments 
pertaining  to  dalivary  of  documents  have  been 
satisfied.  The  releases  state  that  persons  using 
electronic  delivary  of  informatioB  should  obtain 
informed  conaent  from  the  intended  ledpient  or 
otherwise  have  teaaon  to  believe  that  any  electronic 
means  so  selected  mrill  rasuh  in  satisfaction  of  tlia 
deUvery  rsquirsments.  See  1995  Interpretive 
Release,  supra,  at  S3460-61: 1996  Interpretive 
Releese.  supra,  at  24046-47.  In  the  case  of  a  passive 
deUvery  system  such  as  an  Internet  web  site,  the 
proposed  rule  would  permit  delivery  of  a  notice  of 
the  availability  of  the  prospectus  on  the  web  site  to 
s  single  investor  at  the  shand  addiam.  The 
conditions  of  the  proposed  rtde  and  the 
requirements  far  elai^ronic  delivery  would  both 
have  to  be  satisfied.  The  National  Association  of 
Securities  Dealers  also  has  issued  guidance  on  the 
use  of  electronic  communicatiotu.  See,  e,g.,  NASD 
Notice  to  Members  96-50  (July  1996). 

">By  contrast  certain  rule  provisions  permitting 
delivery  tvftfaoat  written  consent  under  the  rule 
would  require  tiiat  the  investors  stiare  a  street 
addram  that  meets  certain  requirements.  See 
proposed  rule  154(b)(SXi).  (iii);  see  infra  pari  I.A.2. 

•  ■Thus,  for  example,  the  distributor  for  a  Cunily 
of  mutual  funds  could  obtain  consent  from  persons 
thel  share  an  address  with  respect  to  all  funds  in 
the  family  of  fiinds.  including  funds  that  may  be 
created  in  the  future.  With  respect  to  non- 
investment  companies,  a  security  holder  could  give 


investor  has  the  tapacity  to  notify  other 
members  of  the  household  that  the 
prospectus  is  available,  the  proposed 
rule  Mfould  require  that  the  prospectus 
be  addressed  to  a  natural  person. ■' 

The  notion  of  a  household  imder  the 
rale  would  not  be  limited  to  a  &mily 
unit  or  a  residence.  Any  group  of 
persons  who  share  the  same  address 
could  be  delivered  a  single  prospectus 
as  long  as  each  investor  provides 
written  (xmsent  The  proposed  rule,  for 
example,  would  permit  the  delivery  of 
a  single  prospechis  for  multiple 
investors  at  a  shared  busiiMSs  address, 
or  for  investors  that  include  a  business 
entity.  The  rule  therefore  should  a£E6rd 
significant  flexibility  for  persons  that 
have  a  prospectus  delivery  obligation. 

The  rule  also  does  not  require  that  a 
prospectus  be  delivered  to  an  investor  at 
the  address  that  is  shared  with  the  other 
invest(»s.  If  two  investms  live  in  the 
same  house  and  consent  to 
householding^,  for  example,  a  prospectus 
could  be  delivered  to  tlw  address  where 
one  investor  receives  his  or  her  mail, 
such  as  a  business  address  or  a  post 
office  box.  Comment  is  requested 
whether  the  rule  should  require  that  the 
prospectus  be  delivered  to  ihe  investors' 
shared  address. 

As  explained  above,  deliveiy  to  a 
natiual  person  would  fiMnlltete  the 
sharing  of  the  prospectus  among  the 
investors  at  the  shued  address.  In  order 
to  allow  for  changing  the  investor  who 
receives  the  prospectus  (».g.,  if  the 
investor  moves  to  a  diSarent  address), 
the  investors  at  the  shared  address 
would  consent  to  the  manner  of 
prospectus  delivery  specified  in  the  rule 
without  designating  the  specific  person 
to  whom  the  prospectus  will  be 
delivered.  The  Commission  requests 
comment  whether  the  rule  should 
reqidre  the  investors,to  specify  the  name 
of  the  investor  who  will  receive  the 
prospectus.  Comment  is  also  requested 
wheuer  there  should  be  any  restrictions 
on  who  can  receive  a  prospectus  on 
behalf  of  the  other  investors.  For 
example,  should  that  investor  be 
required  to  be  an  adult? 

The  proposed  rule  would  not  permit 
delivery  of  a  prospectus  to  a  group  of 
persons  {e.g.,  "The  Smith  household," 
or  "ABC  Stock  Fimd  Shareholders"). 
The  Commission  is  concerned  that  the 
use  of  such  general  addressing  may 
reduce  the  likelih(X)d  that  a  prospectus 
will  be  opened  and  read  (because  the 
person  receiving  it  may  assiune  it  is 


"junk  mail"],>3  hi  addition,  addressing 
the  prospectus  to  a  fsmily-name 
household  could  increase  the  risk  that  - 
someone  other  than  an  investor  may 
receive  it  The  Commission  requests 
comment  on  the  advantages  and 
disadvantages  of  addressing  a  dociunent 
to  a  particiuar  penoa  in  a  household 
and  whether  the  rule  should  permit  the 
prospectus  to  be  addressed  to  a  group  of 
persons  in  the  householtL 

Comment  also  is  requested  on  the 
proposed  application  of  the  rules  when 
dociunmts  are  delivered  electronically. 
In  otdet  to  satisfy  delivery 
requirements,  a  person  rel3ring  on  the 
rule  also  may  obtain  consent,  from  an 
investor  who  receives  a  prospectus, 
concerning  delivery  through  a  specified 
electronic  mediiun.'*  If  the  investor 
decides  to  receive  the  prospectus 
electronically,  should  the  other 
investiMS  in  the  household  also  have  to 
consent  to  electronic  delivery  to  that 
investor? 

2.  Householding  Without  Written 
Consent 

Consent  may  be  difficult  to  obtain, 
even  from  persons  who  prestmiably 
would  wish  to  c»nsent  to  tl^  delivery 
of  dociunents  to  another  person  in  their 
household.  Many  investors  may  not 
respond  to  requests  for  consent,  and 
thus  many  of  the  benefits  of 
householding  would  not  be  realized.  At 
the  same  dme.  householding  without 
consent  creates  the  risk  that  an  investor 
who  wishes  to  receive  a  prospectus  will 
not  receive  one.  Therefore,  the 
Commission  is  proposing  to  permit 
householding  without  consent  only 
under  certain  conditions  and  only  if  the 
investors  have  opeced  an  accotmt  with 
the  person  relying  on  the  rule  before  the 
efiisctive  date  of  the  rule. 

The  conditions  are  designed  to  limit 
householding  to  circumstances  that 
suggest  that  the  investors  not  receiving 
the  disclosure  documents  would  wish  to 
consent  and  that  they  will  have  access 
to  the  prospectus  if  delivered  to  another 
investor.  Under  the  proposal,  the 
investors  in  the  household  would  have 
to  be  provided  with  notice,  60  days 
before  initial  reliance  on  the  rule,  that 
foture  prospectuses  will  be  delivered  to 
only  one  person  who  shares  the 
address.!^  In  addition,  the  investors  in 


limited  consent  to  s'braker-dealer  concerning 
deUvery  of  a  particular  security  or  general  consent 
concerning  any  prospectuses  that  the  broker-dealer 
has  or  will  have  an  obligation  to  dehver. 
■>  See  proposed  rule  lS4(a)(2). 


■'  See.  e.g.,  Owen  T.  Oinningham  (with  Geofga 
Wachlal).  fiVefythink  ^O"  Need  to  Know  About 
Mailing  Lists  But  Were  Afraid  to  Ask!.  Bank 
Marketing,  Mar.  1997,  at  41.  44. 

■'  See  1995  Interpretive  Release,  supni  note  9.  at 
53460. 

"The  propoeed  rule  would  reqtiire  the  notice  to 
be  s  separate  written  statemeni  delivered  to  eech 
investor  in  the  household  at  least  60  days  before 

0»tiniMd 
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the  household  must  have  the  same  last 
name  or,  if  they  have  difierent  last 
names,  a  person  who  relies  on  the  rule 
must  reasonably  believe  they  are 
members  of  the  same  family.'^  Finally, 
the  prospectus  must  be  delivered  to  a 
street  address  that  the  person  reasonably 
believes  is  a  residence.'^  Alternatively, 
the  prospectus  could  be  delivered  to  a 
shared  post  office  box,  or  to  an 
electronic  address  if  the  investors  are 
reasonably  believed  to  share  a 
residence." 

The  Commission  requests  comment 
whether  the  proposed  conditions  for 
householding  without  written  consent 
give  reasonable  assurance  that  the 
prospectus  will  be  available  to  all 
persons  in  the  household  who  wish  to 
review  it  Should  there  be  any 
additional  safeguards?  Do  any  of  the 
conditions  impose  unnecessary  costs? 
Comment  is  requested  on  the 
requirement  that  notice  be  given  60  days 
before  reliance  on  the  rule.  Would  a 
shorter  or  longer  time  period  be  more 
appropriate?  Should  any  additional 
disclosure  about  prospectiis  delivery  to 
the  household  be  required  after 
householding  begins  (e.g.,  in  future 
account  statements)? 


delivery  of  the  first  document  delivered  in  reliance 
on  the  rule.  The  notice  would  explain  that  each 
inveator  at  the  address  could  request  to  continue  to 
WCiire  his  or  her  own  copy  of  the  prospectus,  and 
dM  aotice  would  be  accompanied  by  a  reply  form 
and  a  convenient  means  for  returning  it  See 
proposed  rule  154rb)(3):  see  also  infra  Part  I.A.3. 
The  notice  could  be  sncloeed  in  the  same  envelope 
with  other  printed  matter,  or  could  be  transmitted 
electronically  if  the  guidelines  for  electronic 
delivery  were  met.  See  1995  Interpretive  Release, 
cupra  note  9.  at  53460-61. 

>*  See  proposed  rule  1  S4(bX2). 

'^  See  proposed  rule  I54(bHSXi).  A  reasoiuble 
belief  may  bs  t>ased  on  the  addrea*  supplied  by  tlis 
•faareholdar  and  tlM  Zip  Code  assigned  to  tlia 
•ddraaa.  See  proposed  rule  lS4(c). 

Zip  Codes  are  assigned  to  addrawea  by  the  Uqited 
States  Postal  Service  (the  "USPS").  The  most 
complete  Zip  Code  is  a  9-digit  number  consisting 
of  five  numbers,  a  hyphen,  and  four  numbers, 
which  the  USPS  describes  by  its  trademark 
"ZIP4-4*."  The  first  five  digits  represent  the  five- 
digit  Zip  Code:  the  final  four  digits  identify 
geographic  units  such  as  a  side  of  a  street  between 
intersections,  both  sides  of  a  street  between 
intersections,  a  building,  a  floor  or  group  of  floors 
in  a  building,  or  a  business.  Many  apartment 
buildings  and  businesses  are  assigned  one  or  more 
unique  ZIP-t-4*  Codes.  Domestic  Mail  Manual,  at 
AOIO.2.1,  AOIO.2.3.  AOIO.3.2  (Sept.  1,  1995) 
(incorporated  by  reference  at  39  CFR  111.1). 
Information  on  Zip  Codes  for  particular  addresses 
taaff  be  obtained  through  address  matching 
aoftware.  See  id.  at  A9S0.  In  addition,  software  is 
available  through  which  tlie  number  of  duplicates 
in  a  mailing  can  be  reduced-  See,  e.g. ,  Owen  T. 
Cunningham,  supra  note  ,  at  41,  44:  Raymond  F. 
Melissa.  How  to  Save  Money  on  Printing  and 
PotagB.  Nonprofit  World,  Mar./ Apr.  1996.  at  23: 
Horn  to  Mail  More.  Mail  Smarter,  and  Spend  Lea*, 
NoopcoBt  Worid.  May/)une  1995.  at  26:  United 
State*  Poaial  Service.  National  Customer  Support 
Canter  <httpL//www.usps.gov/ncso. 

"See proposed  rule  154(bX5Xii).  (iii). 


As  discussed  above,  householding 
without  consent  would  be  limited  to 
persons  who  established  accounts 
before  the  effective  date  of  the  rule.  The 
Commission  presumes  that  after  the 
effective  date  of  the  rule,  persons  who 
rely  on  the  rule  can  establish  procedures 
to  obtain  the  consent  of  investors  who 
open  new  accounts.  Mutual  fimd 
distributors  and  other  broker-dealers 
typically  require  prospective  investors 
to  select  various  accoimt  options  at  that 
time,  disclose  infonnation  to  assist  in 
suitability  determinations,  and  provide 
other  information  necessary  to  establish 
an  accoimt.'^  Thus  it  seems  reasonable 
to  expect  that  there  will  be  an  adequate 
opportunity  to  request  consent  at  that 
time.        u 

The  Commission  requests  comment 
generally  on  the  appropriateness  of 
permitting  householding  for  purposes  of 
prospectus  delivery  when  investors 
have  not  given  written  consent  Are 
investors  likely  to  ignore  requests  for 
written  consent  if  they  have  already 
established  an  account?  Comment  is 
also  requested  whether  the 
Commission's  assumptions  discussed 
above  are  correct,  and  whether  most 
investors  are  likely  to  give  general 
consent  concerning  any  prospectuses 
that  a  person  may  have  an  obligation  to 
deliver  in  the  future.^  Should  the 
Commission  permit  householding 
without  consent  for  accounts  opened 
after  the  effective  date  of  the  rule? 

3.  Revocation  of  Consent 

The  proposed  rule  would  require  that, 
if  an  investor  requests  resumption  of 
delivery  of  prospectuses,  the  person 
relying  on  the  rule  must  resume 
individual  delivery  of  future  documents 
after  30  days.^'  Comment  is  requested 
on  the  time  period  for  resuming 
individual  delivery.  Is  30  days  an 
appropriate  time  period  to 
accommodate  revision  of  mailing  lists, 
or  should  a  shorter  or  longer  time  period 
be  permitted? 

0.  Delivery  of  Sbaniiolder  Reports  to  a 
Household 

The  Commission  is  proposing 
amendments  to  rules  30d-l  and  30d-2 
luder  the  Investment  Company  Act  to 
permit  investment  companies  to  deliver 
one  shareholder  report  per  household. 
The  conditions  for  using  the  proposed 


amendments  would  be  substantially  the 
same  as  those  in  proposed  rule  154.22 
The  Commission  staff  has  issued  no- 
action  letters  addressing  householding 
with  respect  to  delivery  of  shareholder 
reports  to  fund  shareholder8.23  Unlike 
the  no-action  letters,  the  proposed 
amendments  would  not  require 
prospectus  disclosure  of  an  investment 
company's  householding  policies. 
Instead,  the  advance  notice  or  written 
consent  requirements  would  serve  to 
notify  shareholders  about  householding. 
Comment  is  requested  whether 
householding  for  purposes  of  delivering 
investment  company  shareholder 
reports  should  be  subject  to  different 
conditions  than  householding  for 
purposes  of  prospectus  delivery. 

llie  Commission  also  is  proposing 
similar  amendments  to  Exchange  Act 
proxy  rules  14a-3, 14c-3,  and  14c-7. 
The  proxy  rules  currentiy  provide  that, 
in  coimection  with  the  delivery  of  a 
proxy  or  information  statement,  a 
company  is  not  required  to  send  an 
annual  report  to  a  security  holder  of 
record  having  the  same  address  as 
another  security  holder,  if  the  security 
holders  do  not  hold  the  company's 
securities  in  street  name,  at  least  one 
report  is  sent  to  a  security  holder  at  the 
address,  and  the  holders  to  whom  a 
report  is  not  sent  have  consented  in 
writing. 2'  Because  the  amended  rules 
would  include  an  implied  consent 
provision,  a  company  would  not  have  to 
receive  written  consent  to  householding 
from  an  investor  who  betame  a  seciuity 
holder  before  the  date  the  amendments 
become  effective." 

The  amendments  also  would 
eliminate  the  requirement  that  the 
security  holders  not  hold  the  securities 
in  street  name.  It  is  expected  that  the 
requirement  to  transmit  the  aimual 
report  to  a  natural  person  who  shares  an 
address  with  other  investors  would 


■*See.  e.g.,  Michael  T.  Reddy.  Securities 
Operations  336-41  (2d  ed.  1995)  (discussing  new 
account  forms  and  procedures  for  opening  new 
accounts). 

">  Investors  may  instead  decUna  to  consent  cc 
may  be  willing  to  give  only  a  limited  consent 
concerning  prospectuses  for  a  particular  security 
only.  See  tupra  note  and  accompanying  text 

"  See  proposed  rule  154(d). 


22  See  proposed  rule*  30d-l(f).  30d-2(b). 

^  See,  e.g.,  Oppenheimer  Fund*,  tupta  note  5 
(permitting  householding  of  sharehaTden  with  the 
same  last  name  and  record  addia**  provided  there 
is  initial  notice,  proapectua  di*cio«un  ooocaniing 
the  practice,  and  opportunity  for  ahareboldar*  to 
opt  out  of  householding);  Scuddar  Group  of  Fund*. 
lupnt  note  5  (permitting  householding  of 
shareholders  with  the  saote  record  addr***  under 
the  same  conditions). 

»  See  rule  14»-3(eKl)  (17  CFR  240.14*-3(eKl)l: 
Note  2  to  rule  14c-7  (17  CFR  240.14C-7  note  2). 
Rule  14C-7  contain*  raquiraoMnts  ooacaniii% 
registrants'  obligations  to  provide  copia*  of 
information  statements  and  annual  reports  to 
brokers,  banks  and  other  intarmediarie*  for 
forwarding  to  beneficial  owner*.  The  Conuniauon 
proposes  to  delete  the  note  to  rule  14c-7  and  add 
a  householding  provision  to  rule  14c-3,  iMcauae 
rule  14C-3  contains  the  requirement  that  registrants 
furnish  an  annual  report  to  security  holders  and  is 
analogous  to  the  rule  14a-3  provision. 

2>  See  proposed  rule  14a-3(eKlX>i). 
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preclude  registrants  bom  householding 
reports  to  a  street  name  intermediary. 

Comment  is  requested  whether 
householding  for  ptuposes  of  delivering 
annual  reports  of  issuers  other  than 
investment  companies  should  be  subject 
to  difiiarent  conditions  than 
householding  for  purposes  of  delivering 
investment  company  shar^older 
reports.  Comment  also  is  requested 
whether  the  conditions  contained  in  the 
proposed  amendments  to  rules  14a-3 
and  140-3  ace  appropriate.  Shoidd 
revised  rules  14a-3  and  14c-3  retjuire 
consent  from  investors  who  became 
security  holders  before  the  proposed 
rule  amendments  are  effective? 

C.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  and  rule  amendments 
that  are  the  subject  of  this  Release,  to 
suggest  additional  provisions  or  changes 
to  the  rules,  or  to  submit  comments  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
Release,  are  requested  to  do  so.  The 
Commission  also  requests  comment 
whether  the  proposals,  i£iadopted, 
would  have  an  adverse  effect  on 
competition  that  is  neither  necessary 
nor  appropriate  in  furthering  the 
purposes  of  the  Exchange  Act  The 
Commission  retiuests  comment  whether 
the  proposals,  if  adopted,  would 
promote  efficiency,  competition,  and 
capital  formation.  Comments  will  be 
considered  by  the  Commission  in 
ctHnpUance  with  its  responsibiUties 
under  section  2(b)  of  the  Securities 
Act,^  section  2(c)  of  the  Investment 
Company  Act,"  and  sections  3(f)  and 
23(a)  of  the  Exchange  Act 2*  The 
Commission  encourages  commenters  to 
provide  empirical  date  or  other  facts  to 
support  their  views. 

n.  Coet-Benefit  AnalyBis 

The  Commission  is  sensitive  to  the 
coste  and  benefits  imposed  by  its  rules. 
The  proposed  rules  would  permit 
issuers  and  broker-dealers  to  send  fewer 
copies  of  disclosure  documente  than 
they  currently  must  send,  and  therefore, 
as  discussed  below,  should  provide 
substantial  benefits  to  pemns  who  have 
an  obligation  imder  the  securities  lawrs 
to  delivw  disclosure  dtxnunente.  The 
rules  also  are  volimtary  cm  the  part  of 
persons  that  have  a  delivery  obligation; 
therefore,  to  the  extent  that  tke  rules 
would  require  the  printing  and  delivery 
of  additional  infonnation  concerning 
householding,  or  would  result  in  other 


coste  of  changing  procedures,  and  the 
coste  outweijpi  £e  benefite  of 
householding,  persons  with  a  delivery 
obligation  may  decide  not  to  rely  on  die 
rules.  The  Commission  requeste 
comment  on  the  coste  and  benefite  of 
the  rules.  Specific  date  also  is  requested 
concerning  the  anticipated  coste  and 
benefite. 

Based  on  preliminary  information 
provided  by  two  large  mutual  fund 
complexes,  the  Commission  estimates 
that  a  prospectus  coste  approximately 
45  cente  to  print  and  deliver,  and  a 
shareholder  report  coste  approximately 
52  cente  to  print  and  deliv«r.29  in 
addititm,  the  Conunission  estimates 
that,  if  a  mutual  fund  were  to  deliver 
one  prospectus  to  each  household,  the 
averagp  decline  in  the  number  of 
prospectuses  delivered  woidd  be 
between  10  and  30  percent  Currently 
there  are  approximately  150  million 
shareholdOT  accoimte  investing  in 
mutual  funds.^  For  the  purpose  of 
rAlnilaring  benefite,  the  Commission 
assumes  that  50  percent  of  mutual  funds 
deliver  an  updated  prospectus  to  every 
shareholder  each  year,  resulting  in  the 
150  million  shareholder  accounte 
receiving  a  total  of  approximately  75 
million  updated  prospectuses  each  year. 
Based  on  these  estimates  and 
assumptions,  the  potential  Anniml 
benefit  in  reduced  delivery  of  mutual 
fund  prospectuses  as  a  result  of  the 
propctsed  rules  would  be  between  $3.4 
million  apd  $10.1  million. 

With  respect  to  the  delivery  of  aimual 
and  semiannual  reporte  to  mutual  fund 
shareholders.^'  the  Commission 
estimates  that  the  average  decline  in  the 
number  of  reporte  delivered  would  be 
between  10  aind  30  percent  As  steted 
above,  there  are  approximately  150 
million  shareholder  accoimte  investing 
in  mutual  funds.  Each  shareholder 
receives  two  shareholder  reporte  per 
year  per  fund  and,  as  steted  above,  each 
report  coste  an  estimated  52  cente  to 
print  and  deliver.  Based  on  these 
estimates,  the  benefit  would  be  between 
S15.6  million  and  S46.8  million.  The  net 
benefit  would  be  less,  depending  on  the 
number  of  mutual  fimds  that  currentiy 
deliver  one  report  to  each  household,  in 
reliance  on  prior  staff  no-action  relief. 


»»J5U.S.C77b(b). 
»15U.S.C80b-2(c). 
»1S  U.S.C  TScH).  78w(a). 


^One  of  tfaflse  fimd  complexes  stated  that  the 
printing,  poalage.  and  handling  cosU  for  each 
prospecttt*  for  a  large  money  market  fund  wa*  47 
cents.  The  olhar  complaK  provided  nmilar  coat*  for 
6  of  it*  funds.  %vliich  ranged  from  41  to  49  cent* 
for  proapectme*  and  45  to  59  cents  for  annual 
reports.  The  midpoint*  of  theae  range*  are  4S  cents 
and  52  cant*. 

>*Inve«tnient  Company  Uutitule,  1997  Mutual 
l^ind  FKt  Book  111. 

>'  See  rules  30d-l  and  30d-2  imdar  the 
Invaatment  Company  Act 


With  respect  to  the  delivery  of 
prospectuses  of  issuers  other  than 
investment  companies,  the  benefite  of 
the  rules  probably  would  be  less  than 
the  benefite  discussed  above,  because 
these  companies  will  continue  to  mail 
confirmations  of  sale  to  individual 
purchasers.  The  final  prospectiu  would 
accompany  or  precede  the  confirmation. 
If  more  than  one  confirmation  i» 
delivered  to  a  household,  a  company 
chould  be  able  to  send  one  prospectus 
to  an  investor  in  the  household,  and 
send  each  other  investor  a  confirmation 
without  a  prospectus.  Based  on 
prelimidaiy  date,  the  Commission 
estimates  that  the  printing  cost  of  each 
prospectus  is  approximately  15  cente. 
The  Commission  is  unable  to  estimate 
the  percentage  of  non-investment 
companies  that  would  rely  on  proposed 
rule  154.  The  Commission  requeste  any 
information  that  would  be  helpful  in 
making  such  an  estimate. 

There  are  not  likely  to  be  significant 
coste  and  benefite  associated  mth  the 
amendment  of  the  proxy  rule 
provisions  ^  permitting  the 
householding  of  annual  reporte  in 
connection  with  the  delivery  of  proxy 
and  information  stetemente  because  tbo 
amended  rules  would  be  substantively 
similar  to  as  the  cnirrent  provisions. 
Although  the  proposed  rules  would 
permit  householding  for  certain 
investors  without  written  consent  the 
Commission  cninentiy  is  unable  to 
predict  the  reduc:tion  in  annual  reporte 
delivered  to  investors  that  might  result 
from  this  change. 

Persons  who  rely  on  the  rules  would 
\ncax  costs  in  obtaining  consente  fiom 
and  sending  notices  to  investors.  As 
discussed  above  in  part  I.A.2.  the 
Commission  anticipates  that  after  the 
effective  date  of  the  rule,  procedures 
will  be  esteblished  to  obtain  the  consent 
of  investors  who  open  new  accounte.  A 
portion  of  a  new  account  form,  for 
example,  could  explain  householding 
briefly  and  request  consent.  Comment  is 
requested  on  die  costs  of  these  new 
procedures. 

The  proposed  rules  wotdd  require 
that  the  notice  be  a  separate  written 
stetement  and  be  accompanied  by  a 
reply  form.  The  notice  could  be 
enclosed  in  the  same  envelope  with 
other  printed  matter  (e.g..  an  ac(X)imt 
stetement  prospecrtus  or  report). 
Therefore,  the  coste  associated  with 
sending  the  notice  should  be  limited  to 
printing  <x>ste  and  some  increased 
postage  coste  that  may  result  from 
enclosing  the  notice  and  reply  form  in 
an  envelope  with  other  documente. 


"  See  rules  14a-3, 14C-3,  and  14c-7  under  the 
Exchange  Act 
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For  purpoMS  of  the  Small  Business 
Regiilatory  Enforcament  Fairness  Act  of 
1996,33  the  Commission  also  requests 
information  regarding  the  potential 
impact  of  the  proposed  rule  on  the 
economy  on  an  Timml  basis. 
Commenters  are  requested  to  provide 
empirical  data  to  support  their  views. 

HL  Paperworic  RadnctioB  Act 

Certain  provisions  of  the  proposed 
mle  and  rule  amendments  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995.3*  and 
the  Commission  has  submitted  them  to 
the  OfBce  of  Management  and  Budget 
("CM^")  for  review  in  accordance  with 
44  U.S.C  3507(d)  and  5  CFR  1320.11. 
The  titles  for  the  collections  of 
information  are:  "Rule  154  under  the 
Securities  Act  of  1933,  Delivery  of 
prospectuses  to  investors  at  the  same 
address";  "ReguiatioD  14A,  Commission 
Rules  14a-l  through  14a-14  and 
Schedule  14A":  "Regulation  14C. 
Commission  Rules  14c-l  throii^  14c- 
7  and  Schedule  14C';  "Rule  30d-l 
under  the  Investment  Company  Act  of 
1940,  Reports  to  stockholders  of 
management  comfMUiies";  and  "Rule 
30d-2  under  the  bivestment  Company 
Act  of  1940.  Reports  to  shareholders  of 
unit  investment  trusts."  Rule  30d-l, 
Regulation  14A  and  Regulation  14C. 
which  the  Commission  is  proposing  to 
amend,  contain  currently  approved 
collections  of  information  under  OMB 
control  numbers  3235-0025,  3235-0059 
and  3235-0057,  respectively.  An  agency 
may  not  sponsor,  conduct,  or  require 
resp>onse  to  an  information  collection 
unless  a  currently  valid  OMB  control 
number  is  displayed. 

Proposed  rule  154  would  permit, 
under  certain  circumstances,  delivery  of 
a  single  prospectus  to  a  household  to 
satisfy  the  prospectus  delivery 
requirements  of  the  Securities  Act  with 
respect.to  two  or  more  investors  in  the 
household.  The  rule  would  require  a 
person  that  relies  on  the  rule  to  obtain 
the  written  consent  of  investors  who 
will  not  receive  prospectuses. 
Alternatively,  for  investors  who 
established  accounts  with  the  sender 
before  the  effective  date  of  the  rule,  a 
person  that  relies  on  the  nile  could  send 
a  notice  to  each  investor  stating  that  the 
investors  in  the  household  will  receive 
one  prospect\is  in  the  future  unless  they 
provide  contrary  instructions. 

The  purpose  of  the  consent  and 
notification  requirements  is  to  give 
reasonable  assurance  that  all  investors 


»  Pub.  U  No.  104-121.  Titla  IL  110  SUt  8S7 
(1906). 

»44  U.S.C  3S01-3»2a 


have  access  to  the  prospectus.  Preparing 
and  sanding  the  notice  is  a  collectioa  of 
information.  Because  notices  vrould 
only  be  sent  to  existing  investors, 
companies  that  choose  to  rely  on  the 
rule  would  ptoh^ly  send  tham 
primarily  in  the  first  year  after  the  rule 
is  adopted.  In  addition,  the  Commission 
expects  that,  for  cost  reasons,  the  notice 
is  likely  to  be  a  short,  one-page 
statement  that  is  enclosed  with  other 
written  material  sent  to  shareholders, 
such  as  account  statements. 
Accordingly,  the  average  «Tiniial  number 
of  burden  hours  spent  preparing  and 
arranging  delivery  of  the  notices  is 
expected  to  be  low.  The  Commission 
estimates  20  hours  per  respondent 

Although  rule  154  is  not  limited  to 
investment  companies,  the  Commission 
believes  that  it  would  be  used  mainly  by 
mutual  funds  and  by  broker-dealers  that 
deliver  mutual  fund  prospectuses.  The 
Commission  is  imable  to  estimate  the 
number  of  issuers  other  than  mutual 
funds  that  would  rely  on  the  rule,  and 
requests  comment  on  this  matter.  There 
are  approximately  2700  mutual  funds, 
approximately  650  of  which  engage  in 
direct  marketing  and  therefore  deUver 
their  own  prospectuses.  The 
Commission  estimates  that  each  direct 
marketed  mutual  fund  would  spend  an 
average  of  20  hours  per  year  complying 
with  &e  notice  requirement  of  the  rule, 
for  a  total  of  13,000  hours.  The 
Commission  estimates  that  there  are 
approximately  750  broker-dealers  that 
carry  customer  accounts  and,  therefore, 
may  be  required  to  deliver  mutual  fund 
prospectuses.  The  Commission 
estimates  that  each  affected  broker- 
dealer  also  will  spend,  on  average, 
approximately  20  hours  complying  with 
the  notice  requirement  of  the  rule,  for  a 
total  of  15,000  hours.  Therefore,  the 
total  number  of  respondents  for  rule  154 
is  1400  (650  mutual  funds  plus  750 
broker-dealers),  and  the  estimated  total 
hour  burden  is  28,000  hours  (13.000 
hours  for  mutual  funds  plus  15,000 
hours  for  broker-dealers). 

With  respect  to  the  amendments  to 
rules  30d-l  and  30d-2  under  the 
Investment  Company  Act,  rule  30d^l 
requires  management  investment 
companies  to  send  annual  and 
semiannual  reports  to  their 
shareholders.  Rule  30d-2  requires  UTTs 
that  invest  substantially  all  of  their 
assets  in  shares  of  a  management 
investment  company  to  send  their 
unitholders  annual  and  semiannual 
reports  containing  financial  information 
on  the  underlying  company.  The 
proposed  amendments  to  rules  30d-l 
and  30d-2  would  permit  householding 
for  these  shareholder  reports  under 


substantially  the  same  conditions  as 
those  in  rule  154. 

Every  registered  management 
investment  company  is  subject  to  the 
reporting  requirements  of  rule  30(^1. 
As  of  August  1997,  there  weie 
approximately  3220  rejisterad 
management  investment  companies. 
The  Commission  currently  estimates 
that  the  hour  burden  associated  with 
rule  30d-l  is  approximately  181  hours 
per  company.  As  discussed  above,  the 
Commission  estimates  that  the  burden 
associated  with  the  notice  requirement 
of  the  amendments  to  rules  30d-l  and 
30d-2  is  approximately  20  hours  per 
company,  llierefora,  the  Commission 
estimates  that  the  burden  aaaodated 
with  rule  30d-l ,  induSing  the  burden 
of  sending  the  notices,  is  201  hours  per 
company,  or  a  total  of  647,220  hours.  In 
addition,  the  Commission  estimates  that 
the  cost  of  contracting  for  outside 
services  associated  with  the  rule  is 
S47.994  per  respondent  (421  hours 
times  SI  14  per  hour  for  hidependent 
auditor  services),  for  a  total  cost  of 
$154,540,680  ($47,994  times  3220 
respondents). 

Rule  30d-2  applies  to  approximately 
500  UTTs.  The  Commission  estimates 
that  the  annual  burden  associated  widi 
rule  30d-2  is  120  hours  per  respondent, 
including  the  estimated  20  hours 
associated  with  the  notice  requirement 
contained  in  the  proposed  amendment 
to  rule  30d-2.  The  total  hourly  burden 
is  therefore  approximately  60,000  hours. 
The  Commission  estimates  that  the 
annual  financial  cost  of  complying  with 
rule  30d-2  (in  addition  to  the  hourly 
cost)  is  $9120  per  respondent  (80  hours 
times  $114  per  hour  for  independent 
auditor  services),  or  a  total  of 
$4,560,000. 

With  respect  to  the  amendments  to 
rules  14a-3, 14c-3  and  14c-7, 
Regulations  14A  and  14C  are  existing 
information  collections  that  set  forth 
proxy  and  information  statement 
disclosure  requirements.  Companies 
that  have  a  class  of  securities  registered 
under  section  12  of  the  Exchange  Act 
are  subject  to  these  requirements.  The 
Commission  estimates  that  the  time 
required  to  prepare  and  arrange  delivery 
of  the  notice  would  be  approximately  20 
hours  per  respondent  per  year.  The 
Commission  estimates  that  9321 
respondents  are  subject  to  Regulation 
14A  and  that  approximately  932  of  these 
would  deliver  the  notice,  "tha 
Commission  estimates  that  the  burden 
associated  with  Regulation  14A  as 
revised  per  registrant  delivering  the 
notice  would  be  approximately  105 
hours,  and  85  hours  per  registrant  not 
delivering  the  notice,  for  a  total  annual 
burden  of  810,925  hours.  An  estimated 
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150  respondents  are  subject  to 
Regulation  14C  and  it  is  estimated  that 
15  of  these  would  deliver  the  notice. 
The  estimated  burden  associated  with 
Regulation  14C  as  revised  per  registrant 
delivering  the  notice  is  105  hours,  and 
85  hours  for  a  registrant  not  delivering 
the  notice,  for  a  total  onimAl  burden  of 
13,050  hours. 

The  information  collection 
requirements  imposed  by  the  rules  are 
required  for  those  issuers  or  broker- 
dealers  that  decide  to  rely  on  the  rule  to 
obtain  the  benefit  of  sending  fewer 
dociunents  to  each  household.  Those 
issuers  or  broker-dealers  that  decide  not 
to  obtain  that  benefit  are  not  required  to 
rely  on  the  rule.  Responses  to  the 
collection  of  information  will  not  be 
kept  confidential. 

Pursuant  to  44  U.S.C  3506(c)(2)(B), 
the  Commission  solicits  comments  in 
order  to:  (i)  Evaluate  whether  the 
proposed  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (iii)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (iv)  minimize  the 
burden  of  the  collections  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Persons  wishing  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
following  persons:  (i)  Desk  Officer  for 
the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D,C.  20503;  and  (ii) 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission.  450  5th 
Street,  N.W.,  Stop  6-9,  Washington, 
D.C.  20549,  with  reference  to  File  No. 
S7-27-97.  OMB  is  required  to  make  a 
decision  concerning  the  collections  of 
information  between  30  and  60  days 
after  publication;  therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
efi(9Ct  if  OMB  receives  it  within  30  days 
of  publication. 

IV.  .Snnunary  of  Initial  Regulatdly 
Findliility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("ERFA")  in  accordance  with  5  U.S.C. 
603  regarding  proposed  rule  154  and 
proposed  amendments  to  rules  14a-3. 
14C-3, 14C-7,  30d-l  and  30d-2.  The 
following  summarizes  the  IRFA. 


When  two  or  more  investors  in  a 
household  purchase  the  same  security, 
the  prospectus  delivery  requirements  of 
the  Securities  Act  and  shareholder 
report  delivery  rules  under  the 
Investment  Company  Act  and  Exchange 
Act  may  result  in  the  mailing  of 
multiple  copies  of  the  same  document 
to  the  household.  Sending  multiple 
copies  of  the  same  document  to 
investors  who  share  the  same  address 
often  inundates  them  with  extra  mail 
and  results  in  higher  costs  for  the 
sendera. 

To  reduce  the  number  of  duplicative 
disclosure  documents  delivraed  to 
investors,  the  Commission  is  proposing 
rules  to  permit,  under  certain 
circumstances,  delivery  of  a  single 
prospectus  or  shareholder  report  to  a 
household  to  satisfy  the  applicable 
delivery  requirements.  The  Commission 
is  proposing  rule  154  pursuant  to 
section  19(a)  of  the  Securities  Act,  the 
amendments  to  rules  14a-3, 14c-3,  and 
14C-7  pursuant  to  sections  12, 14  and 
23(a)  of  the  Exchange  Act,  and  the 
amendments  to  rules  30d-l  and  30d-2 
pursuant  to  sections  30(e)  and  38(a)  of 
the  Investment  Company  Act 

An  issuer,  other  than  an  investment 
company,  generally  is  a  small  entity  if. 
on  the  last  day  of  its  most  recent  fiscal 
year,  it  had  total  assets  of  $5,000,000  or 
less  and  is  engaged  or  proposing  to 
engage  in  small  business  financing.^'  An 
issuer  is^tonsidered  to  be  engaged  or 
proposing  to  engage  in  small  business 
financing  if  it  is  conducting  or 
proposing  to  conduct  an  offering  of 
securities  that  does  not  exceed 
$5,000,000.36  Most  of  these  small  issuers 
can  conduct  their  offerings  under 
Regulation  A,  which  exempts  offerings 
from  the  registration  requirements  of  the 
Securities  Act  if  the  simi  of  all  cash  and 
other  consideration  to  be  received  for 
the  securities  does  not  exceed 
$5,000,000,  subject  to  a  number  of 
conditions.^''  Thus,  the  Commission 
estimates  that  among  issuers  other  than 
investment  companies,  very  few  small 
issuers  vtrlll  be  affected  by  rule  154. 

An  investment  company  generally  is 
a  small  entity  if  it  has  net  assets  of 
$50,000,000  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.^  The 
Commission  estimates  that  there  are 
approximately  (i)  2700  active  registered 
open-end  investment  companies,  of 
which  620  are  small  entities,  (ii)  520 
active  registered  closed-end  investment 
companies,  of  which  46  are  small 
entities,  and  (iii)  629  UTTs,  about  50  of 
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which  are  small  entities.  Closed-end 
investment  companies  and  UTTs  will  be 
affected  by  rule  154  only  if  they  are 
currently  offering  their  shares. 

A  broKer-dealer  generally  is  a  small 
entify  if  it  has  total  capital  (i.e.,  net 
worth  plus  subordinated  liabilities)  of 
less  than  $500,000  in  its  prior  audited 
financial  statements  or,  if  it  is  not 
required  to  file  such  statements,  on  the 
last  business  day  of  the  preceding  fiscal 
year.  3'  The  delivery  of  prospectuses  and 
shareholder  reports  is  likely  to  be 
handled  only  by  broker-dealers  that 
carry  public  customer  accounts.  As  of 
December  31, 1996,  broker-dealers 
carrying  public  customer  accounts 
nimibered  approximately  750  firms,  125 
of  which  were  small  businesses. 

Rule  30d-l  applies  to  registered 
management  investment  companies.  It 
is  estimated  that  out  of  approximately 
3,220  active  management  investment 
companies,  approximately  666  are 
considered  small  entities.^  Rule  30d-2 
applies  to  registered  UTTs,  substantially 
all  the  assets  of  which  consist  of 
securities  issued  by  a  management 
investment  company.  It  is  estimated  that 
out  of  approximately  500  registered 
UTTs  that  are  subject  to  rule  30d-2, 
approximately  20  are  considered  small 
entities. 

Rule  0-10  imder  the  Exchange  Act 
defines  the  term  "small  business"  as  a 
compiany  whose  total  assets  on  the  last 
day  of  its  most  recent  fiscal  year  were 
S5  million  or  less.^'  There  are 
approximately  1000  reporting 
companies  that  have  assets  of  $5  million 
or  less. 

Persons  who  rely  on  the  rules  would 
be  required  to  either  obtain  written 
consent  of  householded  persons  or 
provide  them  with  advance  notice  as 
specified  in  the  rules.  Those  persons 
also  must  determine  whether  certain 
householded  investors  are  natural 
persons  and,  for  investors  householded 
in  accordance  with  the  advance  notice 
(rather  than  written  consent)  provisions, 
must  have  certain  information 
concerning  each  householded  investor's 
address.  These  requirements  are 
designed  to  provide  reasonable 
assurance  that  the  prospectus  or  report 
will  be  made  readily  available  to  all 
investon  at  the  address. 

The  Regulatory  Flexibility  Act  directs 
the  Commission  to  consider  significant 
alternatives  that  would  accomplish  the 
stated  objective,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  connection  with  the 
proposed  rule  and  proposed 
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amendments,  the  Commission 
considered:  (i)  Establishing  differing 
compliance  or  reporting  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities;  (ii) 
the  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities;  (iii)  the  use  of 
performance  rather  than  design 
staixlards:  and  (iv)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  such  small  entities. 

The  information  persons  would  be 
required  to  have  in  order  to  rely  on  the 
rules  without  written  consent  is 
information  that  they  already  have  or 
would  be  required  to  obtain  in  order  to 
conduct  mailings  at  reduced  rates 
through  the  U.S.  Postal  Service.  Other 
information,  such  as  whether  investors 
are  natural  persons,  is  readily  available. 
Therefore,  the  Commission  does  not 
believe  differing  or  simplified 
compliance  or  reporting  requirements  or 
timetables  are  necessary  for  small 
entities.  In  addition,  differing 
requirements  for  small  entities  would 
not  be  consistent  with  investor 
protection  and  the  purposes  of  section 
5  of  the  Seciuities  Act. 

The  proposed  rules  are  designed  to 
resiilt  in  cost  savings  for  all  issuers  and 
broker-dealers,  while  maintaining 
protections  for  investors.  The 
Commission  believes  that  small  issuers 
and  broker-dealers  will  generally  rely  on 
the  rules  in  a  particular  instance  only  to 
the  extent  that  cost  savings  can  be 
achieved.  The  Commission  also  believes 
that  the  rules  will  not  impose  a  burden 
on  small  entities.  The  rule,  if  relied 
upon,  will  lower  burdens  for  small 
entities;  thus,  it  is  not  appropriate  or 
necessary  to  exempt  small  entities  fit>m 
the  rule  or  any  part  of  it. 

The  Commission  encourages  the 
submission  of  comments  on  matters 
discussed  in  the  IRFA.  Conunent 
specifically  is  requested  on  the  number 
of  small  entities  that  would  be  affected 
by  the  proposed  rule  and  rule 
amendments.  Comment  also  is 
requested  on  the  impact  of  the  rule  and 
rule  amendments  on  issuers  and  broker- 
dealers  that  are  small  entities. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact  These  comments  will  be 
placed  in  the  same  public  file  as 
comments  on  the  proposed  rule  and  rule 
amendments  themselves. 

A  copy  of  the  IRFA  may  be  obtained 
by  contacting  Marilyn  Mann,  Securities 
and  Exchange  Commission.  450  5th 
Street.  N.W.,  Stop  10-2,  Washington. 
D.C  20549. 


V.  Statutory  Aotliority 

The  Commission  is  proposing  new 
rule  154  pursuant  to  the  authority  set 
forth  in  section  19(a)  of  the  Sec\irities 
Act  [15  U.S.C  77s(a)l.  The  Commission 
is  proposing  to  amend  rules  30d-l  and 
30d-2  pursuant  to  the  authority  set  forth 
in  sections  30(e)  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C 
80a-29(e)  and  808-37(a)].  and  rules 
14a-3. 14C-3,  and  14c-7  pursuant  to  the 
authority  set  forth  in  sections  12, 14  and 
23(a)  of  the  Exchange  Act  [15  U.S.C  78J. 
78n  and  78w(a)]. 

LiatofSab)ecta 

17  CFR  Parts  230  and  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Propoaed  Rules 

For  the  reasons  set  out  in  the 
preamble,  Title  17.  Chapter  n  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  foUows: 

Andiorttj:  15  U.S.C  77b,  77t  77g.  77h,  77J, 

778.  77s8a,  78c.  78/.  78m,  78n,  78o.  78w. 
7a7Ad).  79t.  80a-8.  80a-29,  80a-30,  and  80a- 
37.  unless  ottaerwiaa  noted. 

•         *         •         •         • 

2.  Section  154  is  added  to  reed  as 
follows: 

§230.154    Delivery  of  proepectuMS  to 
kiveitori  at  the  aaine  ecMraes, 

(a)  Delivery  of  a  single  prospectus.  If 
you  must  deliver  a  prospectus  under  the 
federal  securities  laws,  for  purposes  of 
sections  5(b)  and  2(a)(10)  of  the  Act  (15 
U.S.C.  77e(b)  and  77b(a)(l0)).  you  will 
be  considered  to  have  delivered  a 
prospectus  to  investors  who  share  an 
address  if: 

(1)  You  deliver  the  prospectus  to  at 
least  one  of  the  investors,  at  any  address 
of  that  investor; 

(2)  You  address  the  prospectus  to  a 
natural  person;  and 

(3)  The  other  investors  consent  in 
writing  to  this  manner  of  delivery. 

(b)  Implied  consent.  You  do  not  need 
to  obtain  written  consent  from  an 
investor  if  the  following  conditions  are 
all  met. 

(1)  The  investor  established  an 
account  with  you  before  [effective  date 
of  the  rule]. 


(2)  The  investor  has  the  same  last 
name  as  the  investor  to  whom  you 
delivered  the  prospectus,  or  you 
reasonably  believe  that  the  investors  are 
membws  of  the  same  family. 

(3)  You  have  sent  the  investor  a  notice 
at  least  60  days  before  you  begin  to  rely 
on  this  section  concerning  delivery  of 
prospectuses  to  that  investor.  The  notice 
must  be  a  separata  written  statement, 
and  must  state  that  prospectuses  will  be 
delivered  to  only  one  investor  at  the 
shared  address  unless  you  receive 
contrary  instructions.  The  notice  must 
include  a  reply  form  that  is  easy  to 
return  and  dbat  includes  the  name  and, 
if  applicable,  account  number  of  the 
investor. 

(4)  You  have  not  received  the  reply 
form  from  the  investor  indicating  the 
investor  wishes  to  receive  the 
prospecttis,  within  60  days  after  you 
sent  the  notice. 

(5)  You  deliver  the  prospectus  to: 
(i)  A  shared  street  addrus  that  you 

reasonably  believe  is  a  residence; 
(ii)  A  shared  post  office  box;  or 
(iii)  An  electronic  address  of  the 
investor  to  whom  the  prospectus  is 
delivered,  if  the  investors  share  a  street 
address  that  you  raasooably  believe  is  a 
residence. 

(c)  Reasonable  belief.  Fat  purposes  of 
paragraph  (bK5)  of  this  section,  you  can 
reasonaUy  believe  that  an  addrms  is  a 
residence  unless  the  investor  provides 
any  information,  or  the  U.S.  Postal 
Service  assigns  a  Zip  Code,  that 
indicates  to  the  contrary. 

(d)  AevDcation  of  consent.  If  you 
receive  a  request  from  an  investor  that 
prospectuses  be  delivered  directly  to  the 
investor  in  the  futiire,  you  may  not 
continue  to  rely  on  this  section,  with 
respect  to  that  investor,  for  more  than  30 
days  after  you  receive  the  request 

(e)  Exclusion  of  some  prospectuses. 
This  section  does  not  apply  to  the 
delivery  of  a  prospectus  filed  as  part  of 
a  registration  statement  on  Form  N-14 
(17  CFR  239.23),  Form  S-4  (17  CFR 
239.25)  or  Form  F-4  (17  CFR  239.34),  or 
to  the  delivery  of  any  other  prospectus 
in  coimection  with  a  business 
combiiution  transaction,  exchange  offer 
or  reclassification  of  seciuities. 

(f)  Definition  of  address.  For  purposes 
of  this  section,  address  means  a  street 
address,  a  {>ost  office  box  niunber,  an 
electroaic  mail  address,  a  fecsimile 
telephone  number,  or  other  similar 
destination  to  which  paper  or  electronic 
docxunents  are  delivered,  unless 
otherwise  provided  in  this  section.  If 
you  have  reason  to  believe  that  the 
address  is  a  street  address  of  a  multi- 
unit  building  (for  example,  based  on  the 
Zip  Code),  the  address  must  include  the 
unit  number. 
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PART  240-GENBIAL  RULES  AND 
REQULATIONS,  SECUmriES 
EXCHANQE  ACT  OF  1934 

3.  The  anthority  citation  for  Part  240 
continuaa  to  leedC  in  pert,  as  follows: 

Aelhailly:  15  U.S.C  77c,  77d.  77^  77J, 
77s,  77S-2,  77see,  77ggt  77nnn.  77s8S.  77m. 
78c,  TSd.  78f,  781,  7^.  78k.  78k-l,  78/, .  78m. 
TBn.  TSo,  78p.  79^,  788.  78u-8.  78w,  78x. 
78iKd),  79q,  7M.  80a-20, 80»-2a.  80a-2S. 
80»-37, 80b-3, 80b-«  and  80b-ll.  unless 
otharwisa  noted^ 


4.  Section  14a-3  is  amended  by 
revising  paragraph  (eXl)  and  the 
introductory  text  of  paragrafdi  (eK2)  to 
read  A  follows: 


ia4<l.14e-3   Monmltanto 


(e)(lKi)  A  registrant  will  be 
consideted  to  have  delivend  an  annual 
report  to  security  holders  of  record  who 
share  an  address  i£ 

(A)  The  registnnt  deUvais  the  annual 
repcxt  to  at  least  one  of  the  security 
hoMeia.  at  any  addrass  of  that  aecurity 
holder; 

(B)  The  registrant  addresses  the 
(nomecttts  to  a  natural  person;  and 

(C)  The  other  security  htriders  consent 
in  writing  to  this  manner  of  delivery. 

(ii)  The  registrant  need  not  obtain 
written  consent  from  a  security  holder 
if  the  fallowing  conditions  are  all  met 

(A)  The  seciirity  holder  first 
purchased  securities  of  the  registrant 
before  [effective  date  of  the  nde). 

(B)  llie  security  holder  has  the  same 
last  name  as  the  security  holder  to 
whom  the  registrant  delivered  the 
annual  report,  or  the  registrant 
reasonably  believes  that  the  securiQr 
holders  are  members  of  the  same  femily. 

(C)  The  registrant  has  sent  the  security 
holder  a  notice  at  leaist  60  days  before 
the  registrant  begins  to  rely  on  this 
section  concerning  delivery  of  apnual 
reports  to  that  security  holder.  The 
notice  must  be  a  separate  written 
statement,  and  must  state  that  jiiithiaI 
tefKMrts  will  be  d^vered  to  only  one 
investor  at  the  shared  address  tmless  the 
regbtrant  receives  contrary  instructions. 
The  notice  must  include  a  reply  form 
that  is  easy  to  return  and  that  includes 
the  name  and.  if  q>plicable,  account 
number  of  the  security  holder. 

(D)  The  registrant  has  not  received  the 
reply  form  from  the  security  holder 
indicating  the  security  holder  wishes  to 
receive  the  aimual  report,  within  60 
days  aStm  the  registrant  sent  the  notice. 

(E)  The  registrant  sends  the  report  to: 
[1)  A  shared'street  address  that  the 

registrant  nason^y  believes  is  a 
residence; 


(2)  A  shared  post  office  box:  or 

(J)  An  electronic  addrass  of  ttie 
security  holder  to  whom  the  report  is 
sent,  if  the  security  holders  share  a 
street  addrass  that  the  registrant 
reasonably  believes  is  a  rssldaoce. 

(iii)  Fmpurpoees  of  paragraph 
(e)(l)(liXE)  of  this  section,  die  registFaBt 
can  raasonably  believe  that  an  adkitess 
is  a  lesidenoe  unless  die  security  holder 
provides  any  information,  or  the  0.S. 
Postal  Service  assigns  any  Zip  Code, 
that  indicates  to  tin  contrary. 

(iv)  If  the  rsgistrant  receives  a  request 
frtnn  a  security  holder  diat  die  annual 
report  be  sent  direcdy  to  die  security 
holdn  in  the  fiiture.  the  rsgistraiit  nuy 
not  continue  to  rriy  on  this  section, 
widi  respect  to  that  security  holder,  for 
more  dian  30  days  after  the  registrant 
receives  the  request 

Note  to  peuographleMl).  For  purposes 
of  this  section,  the  tnm  address  means 
a  street  address,  a  post  office  box 
number,  an  electronic  mail  address,  a 
fecsimile  telephone  number,  or  other 
similar  destination  to  which  paper  or 
electronic  doctunents  are  delivered, 
unless  otherwise  provided  in  this 
section.  If  the  registrant  has  reason  to 
believe  that  the  address  is  a  street 
address  of  a  multi-unit  building  (for 
example,  based  on  the  Zip  Code),  the 
address  must  include  the  tmit  number. 

(2)  Notwithirtanding  paragraphs  («) 
and  (b)  of  this  section,  unless  state  law 
requiras  otherwise,  a  legistzant  is  not 
required  to  send  an  aimual  report  or 
proxy  statement  to  a  security  holdw  i£ 
•        •        *        •        • 

5.  In  §  240.14C-3.  paragraph  (c)  Is 
added  to  read  as  foUows: 

1240.140-3   Annual  raport  to  be  fumiahad 


(c)  A  registrant  will  be  consideri»d  to 
have  delivered  an  anmifll  report  to 
security  holders  of  record  who  abate  an 
address  if  the  requirements  set  flwth  in 
§  240.14a-3(eXl)  are  satisfied. 

6.  In  §  240.14C-7,  Note  2  is  removed 
and  Notes  3  and  4  are  redesignated  as 
Notes  2  and  3. 

PART  27D-RULES  AND 
REQULATIONS,  mVESTMENT 
COMPANY  ACT  OF  1940 

7.  The  authority  citation  for  P8rt  270 
continues  to  read,  in  part,  as  follows: 

Aethorily:  15  U.S.C  80a-l  et  teq.,  80a-37. 
80a-S0  unless  otherwise  noted; 


8.  Section  30d-l  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

i270.30d-1    nsportstostockhoMsraof 


(fXl)  A  company  will  be  considered 
to  have  transmitted  a  npart.  to 
shareholdos  who  share  an  addrass  i£ 

(i)  The  company  transmits  dw  report 
to  at  least  one  of  die  sharaholdsn,  at 
anv  address  of  that  shareholder. 

(ii)  The  company  addresses  die  report 
to  a  natural  peison;  and  ) 

(iii)  The  other  sharaholden  caasent  ia- 
wTtthuE  to  this  manner  of  delivery. 

(2)  im  company  need  not  obtain 
written  consent  from  a  shareholder  if 
the  following  conditions  are  all  met 

(i)  The  sharrfiolder  first  purchased 
securities  of  the  company  befme 
(eSsctive  date  of  the  rule). 

(ii)  The  shareholder  has  die  same  last 
name  as  the  shareholdo'  to  whom  the 
compeny  delivend  the  report  or  die 
compeny  reesonably  believes  that  the 
shareholden  aoe  members  of  the  same 
family. 

(iii)  The  company  has  tranasoitted  • 
notice  to  the  ahardmlder  at  leest  60 
dajrs  before  the  company  beg^  to  rely 
on  this  section  concerning  traqsmission 
of  reports  to  that  shareholder.  The 
notice  must  be  a  separate  written 
stetement  and  must  stete  that  reports 
will  be  delivered  to  only  one 
shareholder  at  the  shared  address  unless 
the  company  receives  contrary 
instructions.  The  notice  must  include  a 
reply  bam  diat  is  easy  to  return  and  that 
includes  the  name  and,  if  applicable, 
account  number  of  the  shareholder. 

(iv)  The  company  has  not  received  the 
reply  form  from  the  shareholder 
indicating  the  shareholder  wishes  to 
receive  the  report  within  60  days  after 
the  company  sent  the  notice. 

(v)  The  company  tranamits  the  report 
to: 

(A)  A  shared  street  address  that  the 
company  reasonably  believes  is  a 
residence; 

(B)  A  shared  post  office  box;  or 

(C)  An  electronic  address  of  the 
shareholder  to  whom  the  report  is 
transmitted,  if  the  shareholders  share  a 
street  addrms  that  the  company 
reasonably  believes  is  a  residence. 

(3)  For  purposes  of  paragraph  (fK2Kv) 
of  this  section,  the  company  can 
reasonably  believe  that  an  address  is  a 
residence  unless  the  shareholder 
provides  any  information,  or  the  U.S. 
Postal  Service  assigns  a  Zip  Code,  that 
indicates  to  the  contrary. 

(4)  If  the  company  receives  a  request 
from  a  shareholder  that  reports  be 
transmitted  directiy  to  the  diareholder 
in  the  foture.  the  company  may  not 
continue  to  rely  on  this  section,  with 
respect  to  that  shareholder,  for  more 
than  30  days  after  the  company  receives 
the  request. 

(5)  For  purposes  of  this  section. 
address  means  a  street  addreas,  a  post 
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office  box  number,  an  electronic  mail 
addreu.  a  tacsimile  telephone  number, 
or  other  similar  destination  to  which 
paper  or  electronic  documents  are 
transmitted,  unless  otherwise  provided 
in  this  section.  If  the  company  has 
reason  to  believe  that  the  address  is  a 
street  address  of  a  multi-unit  building 
(for  example,  based  on  the  Zip  Code), 
the  address  must  include  the  unit 
number. 

9.  Section  30d-2  is  revised  to  read  as 
follows: 

%2T9J0dh^    RaponsloaiMrahotdaraof 
unit  hrvaattnant  tniata. 

(a)  At  least  semiannually  every 
registered  unit  investment  trust 
substantially  all  the  assets  of  which 
consist  of  securities  issued  by  a 
management  company  must  transmit  to 
each  shareholder  of  record  (including 
record  holders  of  periodic  payment  plan 
certificates),  a  report  containing  all  the 
applicable  information  and  financial 
statements  or  their  equivalent,  required 
by  §  270.30d-l  to  be  included  in  reports 
of  the  management  company  for  the 
same  fiscal  period.  Each  such  report 
must  be  transmitted  within  the  period 
allowed  the  management  company  by 

§  270.30d-l  for  transmitting  reports  to 
its  stockholders. 

(b)  Any  report  required  by  this  section 
will  be  considered  transmitted  to  a 
shareholder  of  record  if  the  unit 
investment  trust  satisfies  the  conditions 
set  forth  in  §  270.30d-l(f)  with  respect 
to  that  shareholder. 

By  the  Commission. 

Dated:  November  13, 1997. 
Margaret  H.  McFariaW. 
Deputy  Secretary. 

(FR  Doc.  97-30430  Filed  11-19-97: 8:45  am] 
MUMO  OOOC  SMS-Ot-r 


ENVIRONMEKTAL  PROTECTION 
AGENCY 

40CFRPart52 
(AZ-MA-4K»-COB:  FRL-602S-«| 

Approval  and  Proimilgfltlon  of  State 
ImplanMntation  Plana;  Arizona— 
Maricopa  County  Ozona  and  PMio 
Nonatt^nmant  Araaa 

AQBCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  nile. 


r:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Arizona  on  September  15, 1997, 
establishing  Cleaner  Burning  Gasoline 
(CBG)  fuel  requirements  for  gasoline 
distributed  in  the  Phoenix  (Maricopa 
Coimty)  ozone  nonattainment  area. 
Arizona  has  developed  these  fuel 
requirements  to  reduce  emissions  of 
volatile  organic  compounds  (VOC)  and 
particulates  (PMio)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act 
(CAA).  EPA  is  proposing  to  approve 
Arizona's  fuel  requirements  into  the 
Arizona  SIP  because  either  they  are  not 
preempted  by  federal  fuels  requirements 
or  to  the  extent  that  they  are  or  may  be 
preempted,  since  EPA  is  proposing  to 
find  that  the  requirements  are  necessary 
for  the  Maricopa  area  to  attain  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  and  particulates. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  22,  1997. 
AODRESSES:  Written  comments  should 
be  sent  to  the  Region  DC  contact  listed 
befow.  Copies  of  the  SIP  revision  are 
available  in  the  docket  for  this 
nilemaking,  which  is  open  for  public 
inspection  at  the  addresses  below.  A 
copy  of  this  notice  is  also  available  on 
EPA  Region  DCs  website  at  http:// 
www.epa.gov/region09. 
Air  Planning  Office  (AIR-2).  Air 

Division,  Region  DC,  U.S. 

Environmental  Protection  Agency,  75 

Hawthorne  Street,  San  Francisco,  CA 

94105 
Arizona  Department  of  Environmental 

Quality,  Office  of  Outreach  and 


Information,  First  Floor.  3033  N. 
Central  Avenue,  Phoenix,  Arizona 
85012. 

FON  FUirmER  MTORMATION  OONTACT: 
Karina  O'Connor,  Air  Planning  Office. 
AIR-2,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC.  75  Hawthorne  Street,  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1247. 

SUPPLOMafTARY  mformation: 

LBackgnNind 

A.  Arizona  CBG 

The  State  CBG  fuel  program  for  tke 
Maricopa  area  establishes  limits  on 
gasoline  properties  and  gasoline 
emission  standards  which  will  reduce 
emissions  of  volatile  organic 
compounds  (VOCs).  oxides  of  nitrogen 
(NOx).  carbon  monoxide  (CO)  and 
particulates  (PM).  Under  the  program,  a 
variety  of  different  fuels  will  be  able  to 
meet  the  fuel  standards  during  diffarent 
implementation  periods  (see  Table  1). 
Starting  June  of  1998  through  September 
30, 1998,  gasoline  sold  in  Maricopa 
County  must  meet  standards  similar  to 
EPA's  Phase  I  reformulated  gas  (RFG) 
program  or  California's  Phase  II  RFG 
program.  Under  the  EPA  Phase  I  RFG 
standards,  the  Arizona  Department  of 
Environmental  Quality  (ADEQ) 
estimates  that  VOC  emissions  will  be 
reduced  by  8.7  tons  per  summer  day 
(tped).  HOx  emissions  by  0.2  tpsd.  CO 
emissions  by  118.6  tpsd  and  PMio 
emissions  by  0.27  tiwd.  With  California 
RFG,  ADEQ  estimates  that  VOC 
emissions  will  be  reduced  by  14.1  tpsd, 
NOx  emissions  by  8.2  tpd,  CO  emission 
by  198  tpsd  and  PMio  by  0.76  tpsd. 

California  Phase  II  RFG  can  be  used 
to  comply  with  the  Arizona  foel 
program  during  all  implementation 
periods  since,  starting  May  1, 1999. 
gasoline  must  meet  standards  similar  to 
EPA's  Phase  n  RFG  program  or 
California's  RFG  program.  Under  the 
CBG  Type  1  standards,  ADEQ  estimates 
that  VOC  emissions  will  be  reduced  by 
12.5  tpsd,  NOx  emissions  by  2.0  tpsd, 
CO  emissions  by  143.3  tpsd  and  I^io 
by  0.4  tpsd. 


Table  1  .—Fuel  Types  Meeting  Arizona  CBG  Fuel  Standards 

Fuel  type 

Fuei  designation 

Impiamerftation  period 

CBG  Type  1   ... 

EPA's  Phase  II  RFG _ 

Calilomia  Phase  II  RFG  „    „..   _.. 

EPA-8  Phase  1  RFG .„. 

June  1999-Future. 

CBG  Type  2  ._ 

June  1998-Future. 

CBG  Type  3  .- 

— ^ — _..... 

June-Sepleniber  30. 1996. 

During  both  implementation  periods, 
gasoline  sold  in  the  Maricopa  area  can 


comply  with  either  of  the  two  sets  of 
specified  standards  included  in  the 


program.  Therefore  the  actual  emission 
reductions  benefits  during  either  period 
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are  difficult  to  estimate  without  specific 
knowledge  of  the  market  penetration  of 
each  of  the  two  acceptable  fuels. 
However,  emission  reductions  should, 
at  a  minimum,  reach  the  levels  that 
would  result  from  the  specific 
performance  standards  associated  with 
CBG  Types  1  and  3  during  both  periods 
because  the  corresponding  CBG  Type  2 
standards  are,  in  all  instances,  more 
stringent  These  emissions  reductions 
will  help  the  Maricopa  area  attain  the 
NAAQS  for  both  ozone  and  particiUates. 

B.  Clean  Air  Act  Requirements 

In  determining  the  approvability  of  a 
SIP  revision,  EPA  must  evaluate  die 
proposed  revision  for  consistency  with 
the  requirements  of  the  CAA  and  EPA 
regulations,  as  found  in  sectfon  110  and 
part  D  of  the  CAA  and  40  CFR  part  51 
(Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans). 

For  SIP  revisions  addressing  certain 
fiiel  measures,- an  additional  statutory 
requirement  applies.  CAA  section 
211(c)(4)(A)  prohibits  state  regulation  of 
a  fuel  characteristic  or  component  for 
which  EPA  has  adopted  a  control  or 
prohibition  tmder  section  211(c)(1), 
unless  the  state  control  is  identiral  to 
the  federal  control.  Section  211(c)(4)(C) 
provides  an  exception  to  this 
preemption  if  EPA  approves  the  state 
requirements  in  a  SIP.  Section 
211(c)(4)(C)  states  that  the 
Administrator  may  approve  preempted 
state  fael  standards  in  a  SIP: 

*  *  *  only  if  [alhe  finds  that  the  State 
control  or  prohibition  is  necessary  to  achieve 
the  natioDal  primary  or  secondary  ambient 
air  quality  standard  which  the  plan 
implements.  The  Administrator  may  find  that 
■  State  control  or  prohibition  is  necessary  to 
achieve  that  ttandard  if  no  other  measuiec 
that  would  bring  about  timely  atiainment 
exist,  or  if  other  measures  esdst  and  are 
technically  possible  to  implement,  but  are 
unnwisonabw  or  impiacticable.  The 
Administrator  may  make  a  finHing  of 
necessity  even  if  the  plan  for  the  area  does 
not  contain  an  ^>proved  demonstration  of 
timely  attainment 

EPA's  August  1997  "Guidance  on  Use  of 
Opt-in  to  RFG  and  Low  RVP 
Requirements  in  Ozone  SIPS"  gives 
furdier  guidance  on  what  EPA  is  likely 

to  consider  in  mAlring  a  finding  of 

necessity. 

C.  History  of  Related  Actions 

Under  the  Clean  Air  Act  Amendments 
of  1990,  the  Phoenix  area  was  classified 
as  a  moderate  nonattainment  area  for 
both  ozone  and  PMio.  The  moderate 
ozone  attainment  deadline  was 
November  15, 1996;  the  moderate  PMio 
attaiiunent  deadline  was  December  31, 
1994.  In  1997,  the  Phoenix  area  was 


reclassified  as  serious  for  ozone  with  an 
attainment  deadline  of  no  later  than 
November  15, 1999.  In  1996,  the 
Phoenix  area  was  reclassified  as  serious 
for  PMio  with  an  attalimient  deadline  of 
no  later  than  December  31,  2001.> 

The  State,  the  Maricopa  County  air 
pollution  control  agency,  and  the  local 
jurisdictions  in  Maricopa  Cotmty  have 
adopted  and  implemented  a  broad  range 
of  ozone  control  measures  including  a 
summertime  low  Reid  Vapor  Pressure 
(RVP)  limit  of  7.0  psi  for'gasoline,  an 
enhanced  inspection  and  maintenance 
(I/M)  program,  stage  II  vapor  recovery, 
an  emplojrer  trip  reduction  program* 
many  transportation  control  measures, 
and  numerous  stationary  and  area 
source  VOC  controls.  On  November  12, 
1993,  in  support  of  one  of  these 
measures,  the  Arizona  legislature  passed 
section  13  of  Arizoim  House  Bill  (tfB) 
2001  (1993  Special  Session),  originally 
codified  in  Arizona  Revised  Statutes 
(ARS)  at  section  41-2063(E).2  This 
provision  limitarl  the  mavimppri  summer 
vapor  pressure  (or  RVP)  of  gasoline  fuel 
sold  in  the  Maricopa  area  to  7.0  psi 
beginning  May  31, 1995  through 
Septembw  30, 1995,  and  applying  from 
May  31  through  September  30  of  each 
year  thereafter.  Gasoline  distributed  in 
the  Maricopa  area  by  refineries, 
importers,  carriers,  retail  stations  and 
otbw  end  users  who  sell  or  dispense 
gasoline  must  meet  the  7.0  psi  limit 
during  those  periods. 

On  January  17, 1997,  Governor 
Symington  applied  to  EPA  to  include 
the  Maricopa  County  ozone 
nonattainment  area  in  the  federal  RFG 
program  and  the  State  submitted  section 
13  of  HB  2001  to  EPA  as  a  SIP  revision 
on  April  29. 1997.  Because  this  State 
fuel  requirement  esteblished  a  control 
on  RVP  of  7.0  psi,  not  identical  to  the 
fedmal  fuel  RVP  requirements 
applicable  to  the  area  (i.e.,  federal 
conventional  gasoline  RVP  limit  of  7.8 
psi,  federal  phase  I  RFG  RVP  limit  of  7.2 
psi  or  fisderal  phase  II  volatility  limit  of 
7.8  psi),  Arizona's  fuel  requirennent  was 
preempted  under  section  211(c)(4)(A)  of 
the  CAA.  Pursuant  to  the  Governor's 
letter  and  section  211(k)(6)  of  the  CAA, 
EPA  approved  Governor  Symington's 
request  to  opt  in  to  the  federal  RFG 
program  on  June  3, 1997.  62  FR  30260. 
EPA  also  published  a  direct  final 
approval  of  Arizona's  low  RVP  SIP 
revision  on  June  11, 1997.  62  FR  31734. 
In  approving  the  RVP  SIP  revision,  EPA 


found  under  section  211(c)(4)(C)  that 
the  State's  fuel  requirement  is  necessary 
for  the  Maricopa  area  to  attain  the 
NAAQS  for  ozone. 

The  Stete  also  enacted  HB  2307  which 
authorized  the  establishment  of  a  more 
stringbnt  State  reformulated  gasoline 
program.'  HB  2307  was  passed  as  an 
emergency  measure,  requiring  ADEQ 
and  the  Arizona  Department  of  Weights 
and  Measures  (ADWM)  to  adopt  interim 
ndes  reflecting  the  fuel  requirements 
included  in  the  bilL  The  two  agencies 
implemented  a  facilitated  rulemaking 
process  over  the  iiext  three  months 
which  resulted  in  the  publication  of 
proposed  rules  on  July  15, 1997  and  a 
public  hearing  on  August  15, 1997. 
ADEQ  adopted  these  proposed  rules  as 
the  Arizona  CBG  Interim  Rtile  on 
September  12, 1997  following  a  public 
comment  period. 

C.  State  Submittal 

In  a  September  12, 1997  letter,  Runell 
Rhoades.  Director,  ADEQ,  requested  that 
EPA  approve  the  CBG  Interim  Rule  as  a 
revision  to  the  Arizona  SIP  and  a  CAA 
section  211(c)(4)(C)  waiver.  See 
"Arizona  Cleaner  Burning  Gasoline 
Interim  Rule  SIP  Revision  and  Clean  Air 
Act  211(cH4KC)  Waiver  Request." 
September  1997.  The  SIP  revision 
package  includes:  (1)  Arizona  laws 
providing  the  State  authority  for 
submittal  of  SIP  revisions;  (2)  a  SIP 
completeness  checklist;  (3)  the  CBG 
Interim  Rule;  (4)  a  request  for  a  waiver 
from  federal  preemption  piusuant  to 
CAA  section  211(c)(4)(C);  (5)  a  letter 
from  the  Arizona  Attorney  General 
concerning  the  status  of  the  States 
authority  to  enforce  the  rule  out-of-state; 
and  (6)  HB  2307. 

As  additional  supporting  technical 
documentation  for  the  section 
211(c)(4)(C)  waiver  request,  the  States 
CBG  SIP  submittal  includes:  (1)  An 
Assessment  cf  Fuel  Formulation 
Options  for  Maricopa  (see  Attachment  3, 
Exhibit  2,  Appendix  A);  (2) 
Demonstration  of  CO  impacts  of  the 
proposed  fuel  formtilations  (see 
Attachment  3,  Exhibit  2,  Appendix  G 
and  Appendix  K);  (3)  Demonstrations  of 
NOx/PM  unpacta  of  the  proposed  fuel 
regulations  (see  Attachment  3,  Exhibit  2. 
Appendix  M);  and  (4)  the  Urban 
Airshed  Model  (UAM)  modeling 
demonstration  from  the  draft  Voluntary 
Early  Ozone  Plan  (VEOP)(see 
Altflichment  3,  Exhibit  6,  Appendix  B), 


■  Sm  56  FR  56694  (November  6.  IMl).  CAA 
Sections  181(aKl)  and  188(cKl).  62  FK  60001 
(November  6, 1997)  and  CAA  Section  ISKaXD.  61 
FR  21372  (May  10, 1996)  and  CAA  Section 
188(cK2). 

'This  section  is  currently  codified  in  the  ARS  as 
section  41-20e3(F). 


'The  State  reformulated  gasoline  rules  are 
codified  in  the  ARS  as  section  41-2124.  Sectioa  41- 
2123  of  HB  2307  also  contains  wintertime 
oxygenate  requirements  for  fuels.  The  bill  changed 
the  effective  dates  of  the  oxygenate  requiremaots 
from  October  IS  to  November  15  through  March  31 
of  each  year. 
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The  modeling  used  1996  as  the  base 
year  and  evaluated  the  effects  of  existing 
and  future  control  measures.  Arizona's 
CBG  requirements  are  built  into  the 
1996  base  year  inventory  and  modeled 
out  to  the  1999,  and  2010  profected 
attainment  years. 

To  allow  the  Arizona  CBG  program  to 
substitute  for  the  federal  RFC  program. 
on  September  15. 1997  the  State  also 
submitted  a  separate  letter  to 
Administrator  Browner,  requesting  to 
opt  out  of  the  federal  RFC  program, 
efibctive  June  1, 1998,  contingent  upon 
EPA  approval  of  the  Arizona  SIP 
revision  and  the  associated  waiver 
request  In  response,  Dick  Wilson. 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  EPA.  sent  a  letter  to 
Governor  Hull  on  October  3, 1997, 
which  states  that  upon  Region  DC 
publication  of  a  final  approval  of  a  SIP 
revision  incorporating  the  CBG  Interim 
Rule,  the  Office  of  Mobile  Sources  will 
notify  the  State  and  publish  a  notice  in 
the  Federal  Register  approving 
Arizona's  opt-out  from  the  federal  RFC 
program. 

Arizona  submitted  a  further 
addendum  to  the  SIP  revision  on 
October  21,  1997,  which  contained 
additional  technical  materials 
supporting  the  State's  waiver  request. 

n.  EPA  Evalaatian  of  SIP  Submittal 

A.  General  SIP  Requirements 

As  discussed  below,  EPA  has 
evaluated  the  SIP  revision  and  has 
determined  that  it  is  consistent  with  the 
requirements  of  the  CAA  and  EPA 
regulations.  On  November  13, 1997, 
EPA  found  that  the  September  12, 1997 
SIP  revision  conformed  to  EPA's 
completeness  criteria  in  40  CFR  part  51, 
Appendix  V. 

Information  regarding  enforcement 
-  and  compliance  assurance  for  the  SIP 
revision  can  be  found  in  the  ARS 
(specifically  in  Article  6.  Chapter  15. 
Department  of  Weights  and  Measures,  of 
Title  41)  and  the  Arizona 
Administrative  Code  (AAC).  The 
Arizona  Department  of  Weights  and 
Measiires  (ADWM)  implements  the  CBG 
rule  and  has  the  necessary  authority 
under  ARS  41-2124.C.  ARS  41- 
2124.01.B,  ARS  41-2065.A.4.  .14,  and 
.16,  and  ARS  41-2065.D  to  obtain 
samples  (AAC  R20-2-721),  test  (AAC 
R20~2-759),  and  complete  surveys 
(AAC  R20-2-760).  Any  person  violating 
the  CBG  rule  is  subject  to  prosecution 
pursuant  to  ARS  41-21 13.B.4,  civil 
penalties  pursuant  to  ARS  41-2115  and 
stop-use,  stop-sale,  hold  and  removal 
orders  pursuant  to  ARS  41-2066.A.2 
(AAC  R20-2-762).  The  SIP  submittal 
also  contains  a  letter  from  the  Arizona 


Attorney  Generals  office  regarding 
enforceability  of  the  Arizona  CBG  rule 
outside  of  the  Arizona  State  boundaries 
and  a  letter  from  the  ADWM  regarding 
gasoline  sampling  analysis  timeframes. 
EPA  lias  concluded  that  these 
provisions  confer  on  the  State  the 
requisite  authority  to  enforce 
compliance  with  the  CBG  Interim  Rule. 

B.  Section  211(c)(4) 

1.  Federal  Preonption 

The  CBG  Interim  Rule  establishes 
state  gasoline  standards.  As  discussed 
above.  CAA  section  211(cK4KA) 
preempts  certain  state  fuel  regulations 
by  prohibiting  a  state  from  prescribing 
or  attempting  to  enforce  "any  control  or 
prohibition  respecting  any  characteristic 
or  component  of  a  fuel  or  fuel  additive" 
for  the  purposes  of  motor  vehicle 
emission  control,  if  the  Administrator 
has  prescribed  under  section  211(c)(1), 
"a  control  or  prohibition  applicable  to 
such  characteristic  or  component  of  the 
fuel  or  fuel  additive,"  unless  the  state 
prohibition  is  identical  to  the 
prohibition  or  control  prescribed  by  the 
Administrator. 

The  CBG  Interim  Rule  establishes 
three  types  of  gasoline  standards.  For 
1998,  the  requiremente  for  CBG  Types  2 
and  3  gasoline  apply.  In  addition,  all 
Arizona  CBG  must  meet  specified  fuel 
property  limits  for  that  year.^  For  1999 
and  beyond,  the  requirements  for  CBG 
Types  1  and  2  gasoline  would  apply.  In 
addition,  all  Arizona  CBG  would  have 
to  meet  the  fuel  property  limits 
specified  for  that  time  period.^  These 
proposed  types  of  gasoline  include 
performance  standards  as  well  as 
requirements  for  specific  foel 
parametere.  EPA's  analysis  of 
preemption  addresses  ^e  following 
standards  in  the  CBG  Interim  Rule: 
performance  standards  for  NOx  and 
VOC  (under  gasoline  Types  1  and  3); 
performance  standards  for  NOx  and  HC 
(under  Type  2);  and  parameter 
specifications  for  oxygen,  sulfur,  olefins, 
aromatic  HC,  T50,  and  T90  (under 
gasoline  Type  2). 

To  determine  whether  a  state  fuel 
requirement  is  preempted  by  a  federal 
requirement,  EPA  compares  the 
applicable  federal  fuel  requirements  in 
the  area  with  the  proposed  state  fuel 
reqmrements.  For  the  purposes  of  this 
analysis,  the  federal  fuel  requirement  in 
the  Phoenix  ozone  nonattainment  area 
is  federal  conventional  gasoline.  While 
Arizona  has  opted  into  the  federal  RFG 
program  for  the  1997  season,  the  State 
has  requested  to  opt  out  of  the  program 


before  the  State  CBG  requirements 
would  apply.*  Once  the  State  has  opted 
out  of  the  federal  RFG  program,  the 
applicable  federal  requirements  wrould 
be  those  for  cmiventional  gasoline.  The 
federal  requirements  for  conventional 
gasoline  include  a  NOx  performance 
standard.  CBG  Types  1  and  3  also 
contain  a  NOx  performance  standard,  so 
the  CBG  NOx  performance  standard  is 
preen4>ted.  The  CBG  Interim  Rule 
would  allow  refiners  to  meet  the 
requirements  for  Type  2  gisollnw  in  lieu 
of  the  requirements  for  CBG  Type  1  or 
3  gasoline.  Whether  the  specifications 
for  CBG  Type  2  are  preempted  is  less 
clear.  The  CBG  Type  2  specifications 
include  performance  standards  for  NOx 
and  HC  and  reouirements  for  the  fuel 
parameters  sulnir.  olefins  and  aromatic 
HCs.  The  federal  conventional  gasoline 
standards  do  not  include  requirements 
for  these  specific  parameters.  However, 
refiners  are  required  to  use  an  emissions 
performance  model  that  determines 
NOx  and  HC  performance  based  in  part 
on  these  fuel  parameters. 

In  this  rulemaking.  EPA  does  not  need 
to  determine  whether  these  tjrpes  of 
State  foel  requirements  an  preempted 
under  section  211(cK4)(A)  prior  to 
acting  on  the  proposed  revision  to  the 
Arizona  SIP.  If  the  sulfur,  olefins  and 
aromatic  HC  requirements  are  not 
preempted,  there  is  no  bar  to  EPA 
approving  them  as  a  SIP  revision.  If  they 
are  preempted,  EPA  would  be  able  to 
approve  these  requirements  as  necessary 
under  section  211(c)(4)(C)  if  EPA  could 
approve  the  NOx  p«rformance  standard 
aS  a  SIP  revision.  Sulfur,  olefins  and 
aromatic  HC  requirements  all  reduce 
NOx  emissions.  Under  Type  1  or  3  CBG, 
refiners  would  obtain  NOx  reductions 
through  a  NOx  performance  standard, 
and  under  Type  2  CBG,  refiners  would 
obtain  comparable  NOx  reductions 
through  sulfur,  olefins  and  aromatic  HC 
requirements.  If  EPA  finds  the  NOx 
reductions  produced  by  the  NOx 
performance  standard  under  CBG  Types 
1  and  3  to  be  necessary,  then  the 
comparable  reductions  produced  by  the 
alternative  of  CBG  Type  2  geaoUne 
would  also  be  necessary.  Thus,  based  on 
EPA's  finding,  discussed  below,  that 
NOx  reductions  are  necessary  under 
section  211(c)(4)(C),  EPA  is  proposing  to 
approve  the  sulfur,  olefins  and  aromatic 
HC  requirements  as  well. 

The  CBG  Interim  Rule  also  requires 
refiners  to  meet  a  VOC  performance 
standard  (under  CBG  Types  1  and  3 
gasoline);  or  a  HC  performance  standard 
or  oxygen.  T50  and  T9G  requirements 


♦AAC  R2O-2-751.0lJ\. 
■AACR20-2-751.A. 


*  The  opt-out  is  contingent  on  the  CBG 
requirenumts  becoming  eSective  upon  EPA't 
approval  of  the  regulations  in  the  SIP. 
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(under  CBG  Type  2  gasoline),  federal 
conventional  gasoline  requirements  do 
not  include  a  VOC  performance 
standard  or  controls  on  these  specific 
parameter8.'However,  refiners  are 
required  to  meet  summertime  volatilify 
liinits,  and  are  required  to  use^ 
emissions  performance  model  that 
determines  NOx  pwformance  based  in 
part  on  the  same  foel  parameters  as 
those  used  in  the  CBG  Interim  Rule.  In 
this  rulemaking,  EPA  does  not  need  to 
determine  whether  these  types  of  state 
foel  requirements  are  i»eempted  under 
section  211(c)(4)(A)  if  EPA  finds  that 
these  foel  requirements  are  necessary 
for  the  Phoenix  nonattainment  area  to 
meet  the  ozone  NAAQS.  Of  course,  if 
these  requirements  are  not  preempted, 
there  is  no  bar  to  spproving  them  ss  a 
SIP  revision. 

Arizona  has  already  demonstrated 
that  its  7.0  psi  RVP  requirement  is 
necessary  under  section  211(cX4XC)  to 
meet  the  ozone  NAAQS  in  the  Phoenix 
area.^  Compliance  with  either  the  VOC 
performance  standard  or  die  IK 
performance  standard  or  the  oxygen, 
T50  and  T90  requirements  would 
produce  some  additional  VOC 
reductions  beyond  those  produced  by 
the  7.0  psi  RVP  requirement  As  with 
the  NOx  performance  standard  and  the 
alternative  foel  parameter  requirements 
disciissed  above,  refiners  would  obtain 
comparable  VOC  reductions  through 
either  the  VOC  performance  standard  or 
the  oxygen,  T50  and  T90  requirements. 
Thus,  if  EPA  finds  the  VOC  reductions 
produced  by  the  NOx  performance 
standard  under  CBG  Type  1  and  3 
gaaohne  to  be  necessary,  then  the 
comparable  emissions  reductions 
produced  by  the  alternative  of  CBG 
Type  2  gasoline  would  also  be 
necessary.  EPA  is  proposing  to  approve 
the  VOC  performance  standard  and  the 
oxygen,  T50  and  T90  requirements 
because  either  they  are  not  preempted 
under  section  211(c)(4XC)  or  to  the 
extent  that  they  are  or  may  be 
preempted,  EPA  is  proposing,  as 
dis(Aissed  below,  that'they  are  necessary 
and  henoe  approvahle  under  section 
211(cK4XC). 

2.  Finding  of  Necessity 

As  discussed  below,  EPA  is  proposing 
to  find  that  the  CBG  NOx  performance 
standards  are  necessary  for  the  Phoenix 
PM|o  nonattainment  area  to  meet  the 
FM,o  NAAQS,  and  that  die  CBG  VOC 
and  HC  pafimnance  standards,  and  the 
oxygen,  T50  and  T90  requirements  are 
necessary  fat  the  I%oenix  ozone 
nonattainment  area  to  meet  the  ozone 
NAAQS. 


To  make  this  determination,  EPA 
must  consider  whether  there  are  other 
reasonable  md  practicable  measures 
available  that  would  produce  sufficient 
emissions  reductions  to  attain  the  ozone 
and  PMto  standards  widiiut 
implementation  of  the  CBG 
requirements.  In  considering  other 
measures  for  the  purpose  of 
demonstrating  necessity  under  section 
211(cX4XC),  EPA  agrees  that  Arizona 
need  not  submit  an  evaluation  of 
alternative  foels  measures.  As  discussed 
above,  the  State  conducted  an  extensive 
public  process  to  evaluate  emissions 
control  options,  including  foels  options. 
Arizona  not  only  considered  other  foels 
options,  including  opt-in  to  federal  RFG, 
it  has  actually  implemented  this 
measure  for  a  limited  time.  However, 
Arizona  did  not  address  retention  of 
RFG  or  other  foels  meesures  in  its 
section  211(cX4)(C)  submission,  and 
EPA  concura  with  this  approach.  EPA 
interprets  the  reference  to  "other 
measures"  that  must  be  evaluated  as 
generally  not  encompassing  other  state 
foels  measures,  including  state  opt-in  to 
federal  RFG.  The  Agency  believes  that 
the  Act  does  not  cafi  for  a  comparison 
between  state  fuels  measures  to 
determine  which  measures  are 
unreasonable  or  impracticable,  but 
rather  section  211(cX4)  is  intended  to 
ensure  that  a  state  resorts  to  a  foel 
measure  only  if  there  are  no  available 
practicable  and  reasonable  nonfoels 
measures.  Thus,  in  demonstrating  that 
measures  other  than  requiring  C^ 
gasoline  are  imreasonable  or 
impracticable,  a  state  need  not  address 
the  reasonableness  or  practicability  of 
other  state  foel  measures. 

To  determine  whether  the  State 
gasoline  VOC  performance  standards  are 
necessary  to  meet  the  ozone  NAAQS, 
EPA  must  consider  whether  there  are 
other  reasQ^ble  and  practicable 
measures  available  to  produce  the 
needed  emission  reductions  for  ozone 
control.  As  mentioned  previously,  the 
State  and  local  governments  have 
adopted  and  implemented  a  broad  range 
of  ozone  control  measures.  In  addition, 
the  ADEQ  has  developed  a  Voluntary 
Early  Ozcme  Plan  (VEOP)  including  air 
quality  modeling  and  additional  control 
measures. 

EPA  examined  Urban  Airshed 
Modeling  (UAM)  completed  for  the 
VECK*,  wmich  evaluated  the  effects  of 
existing  and  foture  VOC  control 
measures,  to  support  the  necessity 
finding^or  this  rulemaking.*  The  fifteen 


control  measures  that  were  evaluated  for 
1990  «  are:  (1)  purge  test  in  I/M 
(evaluated  for  2010):  (2)  final  I/M 
cutpoints;  (3)  I/M  testing  of  constant  4- 
by-4  vehicles:  (4)  federal  RFG  (both 
Phase  I  and  Phase  II  RFG  at  7.2  psi  RVP; 
(5)  adoption  of  California  standards  for 
off-road  mobile  sources;  (B)  voluntary 
cataljrst  r^lacement  program;  (7) 
volimtary  vehicle  retirement  program; 
(8)  voluntary  commercial  lawn  mower 
replacement;  (9)  new  standards  for  the 
use  of  industrial  cleaning  solvents;  (10) 
alternative  foels  tax  incentives;  (11) 
Motor  Vehicle  Division  registration 
enforcement  and  mandatory  insurance; 
(12)  pollution  prevention;  (13) 
temporary  power  at  construction  sites; 
(14)  altemative-foelled  buses;  and  (15) 
traffit  light  synchronization.  (See 
Appendix  H,  Exhibit  2,  Attachment  3  of 
the  SIP  submittal.) 

Results  from  the  modeling 
demonstration  showed  that,  using 
Arizona  CBG  gasoline  (modeled  as 
federal  RFG  or  California  RFP  with  an 
RVP  of  7.0  psi)  plus  all  other  measures 
identified,  the  Maricopa  area  would  still 
fail  to  attain  the  0.12  ppm  ozone 
NAAQS  in  1909.  The  VEOP  indicated 
that  ozone  control  measures  need  to 
show  a  13  percent  reduction  of  ambient 
ozone  to  attain  the  standard  in  1999. 
The  percent  reduction  from  Federal 
Phase  n  RFG  and  California  Phase  JI 
RFG  is  3.9  percent  and  2.6  percent 
respectively.  The  total  percent  reduction 
available  from  the  measures  examined 
in  the  VEOP  is  less  than  6  percent. 
If  the  State's  CBG  VOC  emissions 
performance  standards  were  not 
implem«ited,  the  projected  shortfall  in 
emissions  reductions  would  be  larger. 
EPA  recognizes  that  these  estimates  for 
reductions  needed,  reductions  produced 
by  various  measures,  and  the  scope  of 
the  meesures  available  are  all  based  on 
analysis  that  will  be  further  refined  and 
updated  as  the  State's  serious  area  plan 
is  developed.  Nevertheless,  EPA  is 
basing  today's  action  on  the  information 
avail^le  to  the  Agency  at  this  time, 
which  does  not  indicate  that  t^ere  are 
other  reasonable  and  practicable 
meesures  available  to  the  State  that 
would  fill  the  projected  emissions 
reduction  shoit&ll.  Hence,  EPA 
proposes  to  find  that  the  CBG  VOC 
emiiMfons  performance  standards  are 
necessary  for  attainment  of  the  ozone 


^Sae  62  FK  31734  Ouna  11.  iaS7). 


'The  cxintrol  maanir*  anaiyai*  mbmitted  far  the 
VEOP  ahould  be  conaidend  a  pralininary  draft 
ana^yaia.  The  Phoaiiix  aoaattainmaBt  ana  waa 
ocigiiiaUy  daaailiad  aa  motiafate  but  waa 


ndaaaified  to  aarioua  after  the  VEOP  waa 
oomplatad.  Arizona  is  currently  developing  a 
aeriotu  area  plan.  However,  the  plan  tuis  not  been 
completed  in  time  for  inclusion  in  this  SIP  revision 
and  therefore  could  not  be  examined  to  support  the 
neoeasity  finding. 

*1M9  was  chosen  as  the  modeling  year  because 
it  is  the  next  ozone  attainment  date  in  the  Qean  Air 
Act  after  1996.  See  CAA  iai(aXl). 
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NAAQS.  and  EPA  proposes  to  approve 
them  as  a  revision  to  the  Arizona  SIP  for 
the  Phoenix  ozone  nonattainment  area. 

The  State,  the  Maricopa  County  air 
pollution  control  agency,  and  the  local 
jurisdictions  in  Maricopa  County  have 
adopted  and  implemented  a  broad  range 
of  particulate  control  measures  and  are 
currently  axisidering  additional 
controls  in  the  course  of  developing  the 
serious  area  PMio  plan  for  the  Maricopa 
County  nonattainment  area.  The  State's 
submission  in  support  of  the  necessity 
demonstration  includes  both  measures 
that  are  currently  being  implemented  or 
for  which  commitments  are  in  place, 
and  various  additional  measures  being 
considered  for  implementation  in  the 
serious  area  plan. 

The  air  quality  modeling  submitted  by 
AOEQ  shows  that  implementation  of  all 
of  the  PMio  control  measures  identified 
by  the  State  would  still  result  in  an 
emissions  shortfall  and  the  area  would 
need  an  additional  2.4  percent 
reduction  in  the  ambient  concentrations 
of  PMio  to  demonstrate  attainment  of 
the  PMio  NAAQS.  The  State's  analysis 
prelects  that  two  additional  measures, 
paving  1(X)%  of  unpaved  roads  and 
controlling  100%  of  shoulders  and 
access  points,  would  produce  sufficient 
emissions  reductions  to  eliminate  this 
shortfall.  However.  Arizona  has 
characterized  these  measures  as 
unrea&nable  for  purposes  of  section 
211(c)(4)(C)  and  hence  inappropriate  to 
consider  as  available  control  measures 
in  the  necessity  demonstration. 

EPA  agrees  that,  for  purposes  of 
section  211(c)(4)(C).  both  paving  100% 
of  unpaved  roads  and  controlling  100% 
of  shoulders  and  access  points  would  be 
unreasonable  measures  to  implement  in 
the  Phoenix  area  in  comparison  to  the 
CBG  NOx  performance  standard.  In 
determining  whether  a  control  measure 
is  unreasonable  or  impracticable  for 
purposes  of  section  211(c)(4XC), 
reasonableness  and  practicability 
should  be  determined  taking  into 
account  a  comparison  with  the  fuel 
measure  that  the  state  is  petitioning  to 
adopt.  EPa  must  assess  whether  it 
would  be  reasonable  and  practicable  to 
require  the  other  control  measure  in 
light  of  the  potential  availability  of  the 
preempted  state  fuel  control.  Finding 
another  measure  unreasonable  or 
impracticable  under  this  criterion  does 
not  necessarily  imply  that  the  measure 
would  be  unreasonable  or  impracticable 
for  other  areas,  for  the  same  area  under 
different  circumstances,  or  for  the  same 
area  under  an  analysis  outside  of  the 
section  211(c)(4MC)  context. '<>  For 


further  discussion  of  this  criterion  see 
"Guidance  on  Use  of  Opt-In  to  RFC  and 
Low  RVP  Requirements  in  Ozone  SIPs," 
U.S.  EPA.  Office  of  Mobile  Sources, 
Aueust  1997. 

&)ntrollittg  PMio  through  paving 
100%  of  unpaved  roads  and  controlling 
100%  of  shoulders  and  access  points 
raises  concerns  regarding  costs, 
feasibility,  timing,  administrative 
burdens,  and  burdeiis  on  individual 
citizens.  AQEQ  estimates  the  capital 
cost  of  paving  100%  of  unpaved  roads 
to  be  $59.4  million,  which  is  $54 
million  more  than  ADEQ's  identified 
alternative  of  chemically  controlling 
100%  of  unpaved  roads  and  would  only 
reduce  emissions  by  an  additional  1.9%. 
To  control  100%  of  shoulders  and 
access  points  through  installing  curbs 
on  100%  of  paved  road  shoulders  and 
paving  100%  of  access  points  to  paved 
roads.  ADEQ  estimates  a  capital  cost  of 
5733.3  million,  which  is  $366.65 
million  more  than  the  estimated  cost  of 
its  identified  alternative  measure  which 
would  be  to  control  50%  of  shoulders 
and  access  points.  In  addition,  AOEQ 
has  serious  concerns  about  the 
feasibility  of  successfully  paving  all 
unpaved  roads  in  the  area  with  greater 
than  120  Average  Daily  Travel  (ADT) 
miles  and  controlling  all  shoulders  and 
access  points  before  the  attainment  date 
of  December  31,  2001.  Besides  the 
significant  capital  expenditure 
associated  with  these  measures, 
implementation  of  these  measures 
would  impose  a  substantial 
administrative  burden  on  local  and  state 
agencies  and  would  require  significant 
coordination  of  local  and  state  agencies. 
In  addition,  motorists  throughout  the 
aiee  would  experience  the 
inconveniences  and  delays  associated 
with  extensive  road  construction 
projects. 

In  comp«irison  to  the  measiyes 
discussed  above,  the  infrastnfiture  for 
implementation  of  the  fuel  measure  is 
already  in  place.  This  significantly 
reduces  the  burden  on  the 
implementing  refineries,  and  would 
allow  implementation  of  the  measure  to 
begin  as  early  as  the  siunmer  of  1998. 
Most  of  the  compliance  burden 
associated  with  the  measures  will  be  felt 
by  a  limited  number  of  fuel  suppliers. 
In  addition,  most  of  the  compliooce  and 
implementation  burdens  associated 
with  CBG  have  already  been  shewn  to 
be  necessary  for  compliance  with  the 
ozone  NAAQS.  Therefore  any  additional 


burden  for  qomplianoe  with  NOx 
performance  standards  will  be  minimal. 
Finally,  implementation  of  the  measuie 
would  require  only  limited  new 
coordination  efforts  betwrem  ADEQ  and 
ADWM.  Thus,  in  comparison  to  the 
CBG  NOx  performance  standard,  for  the 
purposes  of  section  211(c)(4XC).  it 
would  be  unreasonable  to  require 
paving  100%  of  unpaved  roads  and 
controlling  100%  of  shoulders  and 
access  points  in  the  Phoenix  area  in  the 
timeframe  considered  here. ' ' 

Because  the  State  is  currenUy  working 
on  the  underlying  analysis  for  the 
serious  area  PMio  plan  for  the  Maricopa 
County  nonattainment  aree,  due 
December  10, 1997,  EPA  notes  that  the 
information  relied  on  here  is 
preliminary.  The  State  may  further 
refine  its  estimates  of  the  emissions 
reductions  needed,  the  emissions 
reductions  produced  by  various  control 
measures,  and  the  scope  of  control 
measures  available.  Nevertheless,  the 
information  submitted  by  the  State 
indicates  that  even  with  the 
implementation  of  all  reasonable  and 
practicable  control  measures  known  to 
be  available  at  this  time,  including 
CBG,  12  additional  emissions  reductions 
will  be  needed  for  timely  attainment  of 
the  PMio  standard.  Therefore,  EPA 
proposes  to  find  that  the  NOx 
performance  standard  in  the  CBG 
requirements  is  necessary  for  attainment 
of  the  PMio  standard,  and  EPA  proposes 
to  approve  this  requirement  as  a 
revision  to  the  Arizona  SIP  for  the 
Phoenix  PMio  noixattaiiunent  area.  ■' 


C.  Enfotceability 

The  ADWM  has  developed 
requirements  for  every  entity  in  the 
gasoline  distribution  system  to  ensure 
that  Maricopa  County  will  receive 
gasoline  that  meets  the  state  CBG 
standards.  ■'*  The  requirements,  which 
include  registration  of  gasoline 
suppliers,  testing  and  sampling, 
compliance  surveys,  and  record  keeping 
and  reporting,  apply  to  (1)  service 
stations,  (2)  fleet  owners,  (3)  third  perty 
terminals,  (4)  pipelines  and  fuel 
transporters.  (4)  oxygenate  blenders,  and 


••For  •xampl*.  given  tha  diftarenl  critorion  far 
EPA's  (action  21  l(cX4XC)  evaluation,  today*! 


proposed  finding  does  not  in  any  way  prejudge  tlia 
queation  of  whether  these  same  measures  might  be 
reasonable  in  the  context  of  the  requirements  in 
sectioo  189  (a)  aod  (b)  for  reasonably  available 
control  (RACM)  and  bast  svailable  contiol  measures 
(BACM)  for  PMio  control. 


••See  footnote  10  and  relalad  discusaioa  above 
far  explanation  of  limitad  applicability  of  this 
proposed  finding. 

<>  Axixona  CBG  was  indudad  in  tba  modaling 
analysis  as  Federal  RFC,  Phaaa  II  at  100%  market 
share. 

» In  its  September  IZ.  1997  latter.  AOEQ 
submitted  the  CBG  Interim  Rule  as  s  revision  to  the 
Arizona  ozone  SIP.  In  order  ibr  EPA  to  laka  final 
action  approving  the  CBG  rule  into  the  Ariaooa 
PMio  sip,  the  Sute  will  noad  to  fcnaaOy  snlsnit  the 
rule  as  a  revision  to  that  SIP.  AOBQ  haa  infonnad 
EPA  that  it  intends  to  do  so  in  the  near  hiture. 

•«  AAC  R20-2-751.  Area  A  Arixooa  CBG 
Raquiremeot»— 1999  and  AAC  R30-2-751.01  Area 
A  Arizona  CBG  Raquirwnanla— 1998. 
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(5)  producers  and  importers  of  CBG.  The 
requirements  imposed  by  the  CBG  rule 
apply  to  activity  occurring  both  within 
and  outside  of  the  State  of  Arizona.  The 
State  Attorney  General's  office  has 
provided  an  analysis  concluding  that 
the  State  has  fiill  authority  to  enforce 
the  rules  and  the  associated 
requirements  beyond  the  State  borders. 

Before  any  CBG  suppliers  may 
produce  or  import  CBG,  it  must  register 
with  the  ADWM.>^  These  suppliers 
include  any  refiner,  importer,  oxygenate 
blender.  pif>eline  or  third  party  terminal 
who  will  produce,  supply  or  hiave 
custody  of  Arizona  GBG  after  June  1, 
1998.  These  registered  suppliers  must 
certify  that  each  batch  of  gas  meets  the 
CBG  standards  as  described  in  the 
Interim  Rule.  They  must  retain  records 
of  the  sampling  for  five  years;  supply 
these  records  to  ADWM,  if  requested, 
within  20  days;  and  notify  ADWM  of 
transport  methods  other  than  pipelines. 
They  must  also  mnintain  a  quality 
assurance/quality  control  (QA/QC) 
program  to  verify  the  accuracy  and 
effectiveness  of  foel  testing  or  use  an 
independent  laboratory  to  complete 
testing  (unless  computer-controlled  in- 
line bleQding  equipment  is  in  oi>eration 
which  is  supplying  audit  reports  to  EPA 
and  ADWM  under  40  CFR  80.6S(Q(4)).>« 

Registered  oxygenate  blenders  must 
follow  the  blending  requirements 
submitted  by  the  registered  supplier  and 
comply  with  additional  blendk^ 
requirements.  For  all  terminal  blending 
facilities,  registered  blenders  must 
determine  the  oxygen  content  and 
volume  of  final  blends  before  such 
blends  leave  the  oxygen  blending 
Cacility.  Oxygenate  blenders  completing 
operations  in  gasoline  delivery  trucks 
must  implement  a  quahty  assurance 
sampling  and  testing  program.  In-line 
blending  operators  using  computer 
controlled  blending  must  sample  the 
fuel  after  the  addition  of  oxygenate  and 
prior  to  combining  the  batch  with  other 
gasoline,  and  they  must  notify  the 
pipeline  and  ADWM  of  any  batch  which 
does  not  contain  the  specified  type  and 
amoimt  of  oxygenate.  Oxygenate 
blendera  must  keep  records  of  sampling 
and  shipments  for  five  yeare  and  make 
those  records  available  within  20  days 
of  a  request.!'' 

Registered  pipelines  and  third  party 
terminals  may  not  accept  Arizona  CBG 
from  a  supplier  that  is  not  registered 
with  ADWM  and  that  cannot  submit 


written  verification  that  the  gasoline 
meets  CBG  standards.  These  gasoline 
transporters  must  also  complete 
sampling  of  all  CBG  batches,  report  non- 
compliance of  any  batches  with  CBG 
standards  within  24-houra  of  sampling 
to  ADWM,  and  develop  a  QA/QC 
program  to  demonstrate  the  accuracy 
and  efiiectiveness  of  the  laboratory 
testing.  Pipelines  must  also  submit  a 
monthly  report  to  ADWM  summarizing 
the  results  of  laboratory  testing  of  all 
Arizona  CBG  that  has  entered  a  pipeline 
(including  the  present  location  of  the 
fuel  sample).'* 

Fleet  ownera  and  service  stations  do 
not  have  to  sample  gasoline.  However, 
they  must  retain  on-site  records  for  their 
most  recent  four  deliveries,  which  verify 
the  quantify  and  identify  of  each  grade 
of  motor  fuel  delivered.  Service  stations 
and  fleet  owners  may  maintain  these 
records  for  the  remainder  of  the 
previous  12  months  off-site  if  the 
records  are  made  available  within  two 
working  days  from  the  time  of  a  request. 
These  records  shall  contain:  the  name 
and  address  of  the  transferor  and 
transferee;  the  volume,  minimum  octane 
rating,  VOC  and  NOx  reduction 
percentage  standards,  and  origination 
point  of  the  CBG;  the  date  of  transfer, 
proper  identification  of  the  gasoline  as 
Arizona  CBG  or  AZRBOB; '^  and  the 
type  and  quantify  of  oxygenate 
contained  in  die  Arizona  CBG  or 
identification  of  the  product  as 
A21RBOB.  a  statement  that  it  does  not 
comply  with  CBG  standards  without  the 
addition  of  oxygenate,  and  the 
oxygenate  types  and  amount  needed  to 
meet  the  properties  claimed  by  the 
re^stered  supplier.^ 

To  maintain  compliance  with  Arizona 
CBG  standards,  in  addition  to  the 
ongoing  registration,  testing,^!  qualify 
assurance  and  recordkeeping  activities 
described  above,  ADWM  will  conduct 
compliance  surveys  throughout  the 
year.22  Each  producer  and  importer  of 
CBG  mtist  contribute  to  the  costs  of  two 
surveys  of  CBG  qualify  in  Phoenix  in 
the  summer  of  1998,  followed  by  two 
surveys  during  the  summer  and  winter 


•>  AAC  R2O-2-7S0.  RegistratioD  Pertaining  to 
Arizona  CBG  or  AZRBOB. 

■*  AAC  R2(V-2-7S2.  General  Raquirements  for 
Registered  Suppliers. 

'^  AAC  R20-2-75S.  Additional  RaquinmenU 
Pertaining  to  AZRBOB  and  Oownatrean  Oxygenate 
Blending. 


■■AAC  R20-2-753.  General  Requirements  for 
Pipeline*  and  Third  Party  Terminals. 

••AZBOB,  as  defined  in  the  CBG  Interim  Rule 
(AAC  R2O-2-701.3)  is  "a  petroleum-derived  liquid 
which  is  intended  to  be  or  is  represented  as  a 
product  that  will  constitute  Arizona  CBG  upon  the 
addition  of  a  specified  type  and  percentage  (or 
range  of  percentages)  of  oxygenate  to  the  product 
after  the  product  has  bean  supplied  from  the 
production  or  import  facility  at  which  it  was 
produced  or  imported." 

*>  AAC  R20-2-709.  Records  Ratantioo 
Requiraments  for  Service  Stations  and  Fleet 
Owniers. 

>•  AAC  R20-2-7S9.  Testing  Metbodologiea.    - 

»AAC  R20-2-760.  Compliance  Surveys. 


seasons  23  for  each  following  year,  based 
on  gasoline  samples  collected  at  retail 
outiets.  Each  compliance  siuvey  will  be 
conducted  by  an  independent  surveyor 
who  will  develop  a  survey  plan  with 
committed  funding  for  the  season,  to  be 
submitted  to  ADWM  by  April  1  of  each 
year.  These  surveys  will  cover 
compliance  with  VOC  and  NOx 
reduction  levels  and  average  levels  of 
RVP,  T50,  T90.  aromatic  hydrocarbons, 
olefins,  sulfur  and  oxygen.  The  results 
of  each  survey  will  be  submitted  to 
ADWM  MOthin  thirty  days  following 
completion  of  the  survey.  If  the  survey 
or  other  testing  indicates  that  the 
gasoline  does  not  meet  CBG  VOC  or 
NOx  reduction  averaging  '^*  percentage 
standards,  the  registered  supplier  must 
pay  penalties  and  comply  with  more 
stringent  applicable  flat  per  gallon 
standards  during  a  probationary  period. 
For  example,  on  each  occasion  that  a 
sample  foils  a  VOC  emission  reductions- 
survey  on  or  after  May  1,  1999,  the  VOC 
emissions  performance  reduction  and 
the  minimum  per  gallon  percentage 
reduction  shall  be  increased  by  an 
absolute  1.0%.  not  to  exceed  the  VOC 
percent  emission  reduction  per  gallon 
standard.  ^ 

D.  Proposed  Action 

EPA  has  evaluated  the  submitted  SIP 
revision  and  has  determined  that  it  is 
consistent  with  the  CAA  and  EPA 
regulations.  EPA  has  also  found  that  the 
various  CBG  requirements  are  either  not 
preempted  by  federal  fuel  requirements 
or  are  necessary  for  the  Phoenix 
nonattainment  area  to  attain  the  ozone 
and  PMio  NAAQS,  ptirauant  to  CAA. 
Therefore,  ¥PS.  is  proposing  to  approve 
the  Arizona  CBG  Interim  Rule  into  the 
Arizona  SIP  for  the  Phoenix  ozone  and 
PMio  nonattainment  areas  under  section 
110(kK3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fotura 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic. 


"The  summer  season  will  last  from  May  1 
through  September  IS  and  the  winter  season  will 
last  firam  November  1  throu^  March  IS  of  each 
year. 

"  Under  the  CBG  rule,  if  they  submit  to 
compliance  surveys,  registered  suppliers  can 
initially  elect  to  comply  with  an  average  VOC 
reduction  standards  of  29  percent  with  a  minium 
per  gallon  reduction  of  25  percent  insteed  of  a  flat 
per  gallon  percent  reduction  standard  of  27.5 
percent.  See  AAC  R2&-2-751.01. 

>>  AAC  R20-2-751 .01(F)  Area  A  Arizona  0GB 
Requirements — 1999  and  Later.  Consequences  of 
hilure  to  comply  with  averages. 
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and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Admmistrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  K4anagement 
and  Budget  (OMB)  has  exempted  this 
regulatny  action  from  E.O.  12886 
review. 

B.  Reguhtory  Plexibiiity 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C  600  et  aeq..  genorally  requires 
an  agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
requirements  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  ou  a  substantial 
number  of  small  entities  because  this 
fisderal  action  authorizes  and  approves 
requirements  previously  adopted  by  the 
State,  and  imposes  no  new 
requirements.  Therefore,  because  this 
proposed  action  does  not  impose  any 
new  requirements,  the  Administrator 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
afiected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unpinded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  section  205.  EPA  must  select  the 


most  cost-effiactive  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significanUy  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  this 
proposed  approval  actioa  does  not 
include  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  to  either  State,  local,  and  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  in  any  one  yeer.  This 
proposed  Federal  action  authorizes  and 
approves  requirements  previously 
adopted  by  the  State,  and  imf>ose8  no 
nfw  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  from  this  proposed  action. 

Datsd:  November  14, 1997. 
Felicia  Mannas, 
Regional  AdmiiuMtrator. 
IFR  Doa  97-30517  Filed  11-19-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[Region  2  Dockst  No.  NJ29-1-17S:  FRL- 
5«2S-q 

Approval  and  Promulgalion  of 
ImptanwntaMon  Plana;  State  of  New 
Jeraey;  Clean  Riel  Fleet  Opt  Out 

agency:  Environmental  Protection 
Agency  (H'A). 
ACTION:  Proposed  rule. 


In  this  action,  the 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  approve  the  State 
Implementation  Plan  revision  submitted 
by  the  State  of  New  Jersey  for  the 
purpose  of  meeting  the  requirement  to 
submit  the  Clean  Fuel  Fleet  program 
(CFFP)  or  a  substitute  program  that 
meets  the  requirements  of  the  Qean  Air 
Act  (Act).  EPA  is  proposing  to  approve 
the  State's  plan  for  implementing  a 
substitute  program  to  opt  out  of  the 
CFFP. 

DATES:  Comments  must  be  received  on 
or  before  Decembw  22. 1997. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ronald  Borsellino,  Chief. 
Air  Programs  Branch.  Environmental 
Protection  Agency,  Region  2  Office,  290 
Broadway,  New  York,  New  York  10007- 
1866. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 


inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  2  Offlce,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York. 
New  York  10007-1866 
New  Jersey  Department  of 
Environmental  Protection.  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street,  CN027,  Trenton.  New  Jersey 
08825 
FOR  FURTHER  ■arOWMATK)H  CONTACT: 
Michael  P.  Moltzen,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866,  (212)  637- 
4249. 

suppLaefTARV  mformatnm: 
L  Background 

Section  182(c)(4)(A)  of  the  Clean  Air 
Act  requires  states  contaiidng  areas 
designated  as  severe  ozone 
nonattainment  areas,  including  New 
Jersey,  to  submit  for  EPA  approval  a 
state  implementation  plan  (SIP)  revision 
that  includes  measures  to  implement 
die  Clean  Fuel  Fleet  program  (CFFP). 
Under  this  program,  a  certain  specified 
percentage  of  vehicles  purchased  by 
fleet  operators  for  covmed  fleets  must 
meet  emission  standards  that  are  more 
stringent  than  those  that  apply  to 
conventional  vehicles.  Covered  fleets 
are  defined  as  fleets  of  10  or  more 
vehicles  that  are  centrally  fueled  or 
capable  of  being  centrally  fueled.  A 
CFFP  meeting  federal  requirements 
would  be  a  state-enforced  program 
which  requires  covered  fleets  to  assure 
that  an  annually  increasing  percentage 
of  new  vehicle  purchases  are  certified 
clean  vehicles  and  that  those  vehicles 
operate  on  clean  fuel.  In  New  Jersey,  the 
program  would  apply  in  the  State's 
portion  of  the  New  York-Northern  New 
Jersey-Long  Island  ozone  nonattainment 
area  and  in  New  Jersey's  portion  of  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area. 

The  federal  CFFP  is  divided  into  two 
components.  The  first  component  is  a 
light  duty  (LD)  CFFP  which  applies  to 
covered  fleets  of  passenger  cars  and 
trucks  of  gross  vehicle  weight  rating 
(GVWR)  of  6,000  poimds  and  less,  and 
trucks  between  6,000  and  8,500  poimds 
GVWR.  Covered  fleets  which  fall  under 
the  LD  CFFP  are  required  to  assure  that 
30  percent  of  new  purchases  are  clean 
vehicles  in  the  first  yeer  of  the  program, 
50  percent  in  the  second  year  and  70 
percent  in  the  third  and  subsequent 
years. 

The  second  component  is  a  heavy 
duty  (HD)  CFFP  which  applies  to 
covered  fleets  of  trucks  over  8.500 
pounds  GVWR  and  below  26,000 


pounds  GVWR.  The  HD  CFFP  lequiras 
that  50  pefoent  of  covered  fleets'  new 
purchases  be  clean  fueled  vehicles  in 
the  first  and  subaeqnent  yewi. 

Under  the  fiadenl  CFFP,  the  vddde 
exhaust  emission  standards  for  LD 
vehicles  are  equivalent  to  those 
estdtliahad  by  the  Califmnia  Air 
Resonrees  Bond  (CARB)  as  LD  low 
emission  vdddes  (LEVs),  for  use  in  the 
Califaniia  LEV  program  (discussed  in 
more  detail  in  sect^  n.  of  this  notice). 
In  addition  to  LEVs,  CARB  certification 
exists  for  transitional  LEVs  (TLEVs), 
ultra  LEVs  (ULBVs)  and  zero  onission 
vehicles  (ZEVs).  In  addition,  under  tin 
federal  CFFP.  dean  vehicle  emissian 
standards  are  defined  for  inherently  low 
emitting  vehicles  (ILEVs)  and  for 
medium  and  heavy  duty  vriiicles  (both 
of  which  are  covered  within  tba  HD 
CFFP  weight  crtegory).  For  further 
information  regarding  emission 
standards  associated  with  all  of  the 
clean  fuel  vdiicles  wdiich  are  applicable 
under  the  LEV  program  and  the  federal 
CFFP,  the  readm  is  referred  to  the  CFFP 
final  rule,  published  on  March  1, 1993 
at  58  FR  11888. 

Section  182(c)(4XB)  of  the  Act  allows 
states  to  "opt  otit"  of  the  C7FP  by 
submitting  for  EPA  approval  a  SD* 
revision  consisting  of  a  program  or 
programs  that  will  result  in  at  least 
equivalent  long  term  reductions  in 
ozone-producing  and  toxic  air  emissions 
as  achieved  by  the  CFFP.  The  Clean  Air 
Act  directs  EPA  to  approve  a  substitute 
program  if  it  achieves  long  term 
reductions  in  emissions  of  ozone- 
producing  and  toxic  air  pollutants 
equivalent  to  those  that  would  have 
been  addevedbythe  CFFP  or  the 
portion  of  the  CFFP  for  which  die 
measure  is  to  be  substituted. 

New  Jersey,  in  its  1992  SIP  revision  . 
chose  to  pmerve  its  right  to  opt  out  of 
the  CFFP  but  did  not  indicate  a  specific 
substitute  maasure  or  measures  which 
was  to  be  used  for  that  purpose.  Prior 
to  EPA  action  on  this  commitment,  the 
Court  of  Appeals  for  the  District  of 
Columbia  ruled  that  EPA's  conditional 
approval  policy  with  respect  to  stete 
commitments  was  contrary  to  law. 
(NRDCv.  £PA,;22  F.3d.  1125  (D.C.  Or. 
19B4H.  The  court  held  tiiat  a  bare 
commitment  from  a  stete  was  not 
sufficient  to  wairant  conditional 
approval  frmn  EPA  under  section 
110(kX4)  of  the  Act  Therefore, 
following  this  decision,  EPA  could  not 
approve  New  Jersey's  November  1992 
commitment  to  opt  out  of  the  CFFP. 

However,  in  fashioning  a  remedy  for 
EPA's  improper  use  of  its  conditional 
ap|woval  authority,  the  NRDC  Appellate 
court  did  not  want -to  penalize  states  for 
their  reliance  on  EPA's  actions. 


EPA  also  does  not  belisve  that  New 
Jeney  ahouldlose  its  opportunity  to  opt 
out  of  the  CFFP  with  a  substitute 
program  that  meets  the  requirements  of 
section  182(c)(4)(B)  becauM  of  EPA's 
inability  to  act  on  New  Jersey's 
commitment,  especially  since  New 
Jersey  has  since  submitted  such  a 
substitute  prognun  for  EPA  apfwovaL 

Therefore.  EPA  is  coosidenng  dl 
relevant  submisdons  Bade  thus  fu  by 
the  Stete  diet  are  intended  to  subedtute 
for  the  CFFP. 

The  Region  received  from  New  Jersey 
a  proposed  SIP  revision  dated  May  15. 
1994.  The  submittal,  consisting  of  New 
Jeraey's  then  proposed  LEV  {xogram. 
was  intended  to  folfill  the  State's  CFFP 
obligations.  However,  because  the  Clean 
Air  Act  requires  SIP  revisicns  to  consist 
of  adopted  measures,  and  because  the 
opt  out  measure  vras  only  in  tfaa 
proposal  stage,  EPA  transmitted  a 
finding  of  failure  to  subndt  dw  required 
SEP  revision  in  a  letter  to  the  Stete  on 
October  3, 1994.  New  Jersey  then  had  18 
months  from  the  date  of  the  letter  to 
submit  the  required  SIP  before  sanctions 
were  to  take  eOBCt 

On  February  15. 1996,  in  order  to  cure 
the  finding  of  failure  to  submit,  New 
Jersey  submitted  its  New  Jersey  Qean 
Fleets  (N|CF)  program  as  a  substitute  for 
the  fiederd  tyw.  As  described  eeriier, 
the  Eederd  CFFP  is  a  state-enforced 
program  which  requires  that  oporators 
of  covered  vehicle  fleets  assure  that  a 
percentage  of  their  new  vehicle 
purchases  are  certified  dean  vehides 
and  that  those  vehides  operate  on  clean 
fueL  By  contrast,  the  NfCP  prcwam  is 
an  essentially  voluntary  mix  of 
incentive-besed  programs  vddch  are 
intended  to  spur  public  and  private 
fleets  within  New  Jersey  to  purchase 
clean,  dtematively  frieled  vehides 
(AFVs)  (discussed  in  more  detail  in 
section  m.  C.  of  this  notice). 

On  Mardi'29, 1996,  New  Jersey 
supplmnented  die  CFFP  SIP  revision 
with  a  letter  clarifying  that  the  N)CF 
program  substitution  tndudes,  to  the 
extent  necessary  to  meet  SIP  obligations, 
New  Jersey's  LEV  program  which  had 
been  adopted  by  that  time.  Because  the 
emissfons  reductions  rtAed  upon  in  the 
NJCF  program  will  largely  result  from 
voluntary  measures,  the  Stete's  LEV 
program  essentially  serves  the  role  of  a 
"backstop"  to  the  NfCF  program.  This 
means  that  in  the  event  the  NJCF 
program  fails  to  achieve  the  emissions 
reductions  claimed  by  the  State, 
emissfon  reductions  achieved  with  the 
separate  LEV  program  will  be  used  by 
the  State  to  account  for  those  reductions 
that  would  have  originally  been  realized 
through  the  federal  CFFP.  In  that  event 
EPA  wrould  then  recognize  the  Stete's 


LEV  program  as  the  effective  opt  out 


Unlike  die  federal  CFFP.  die  LEV 
program  impoaws  requirements  on  auto 
manufacturan  and  their  yearly  vehicle 
sales.  New  Jersey  adopted  a  LEV 
regulation  states  that  New  Jersey's 
primary  inlentioa  is  to  paitidpate  in  dw 
National  LffV  (NLEV)  program 
(discMssed  in  more  cfeteil  in  the  section 
n.  C4.  of  this  notice).  However.  EPA 
cannot  require  NL£V — it  must  be 
mutually  agreed  upon  by  the 
participating  stetes  and  the  auto 
manufacturers    and  if  NLEV  fails  to 
become  effM:tive  (due  to  lack  of  such  an 
agtaemant).  New  Jetsey's  regulation 
states  that  it  will  operate  a  Stete  LEV  or 
"California"  LEV  program  (discussed  in 
more  detail  in  sectiiHi  IL  of  this  notice), 
an  option  afforded  states  in  the  Clean 
Air  Act  (see  Clean  Air  Act  section  177). 
The  NLEV  and  State  LEV  programs  are 
similar  in  that  where  applicable,  auto 
manufacturan  must  meet  an  average 
vehicle  emission  standard,  based  on  the 
certified  amission  standards  of  all 
annual  vehide  sales.  The  annual 
average  vehide  emission  standard 
(refiaiTed  to  as  the  non-methane  organic 
gas  (NMOG)  average)  increases  in 
stringency  on  an  annual  basis. 
Quantitativdy.  NLEV  or  State  LEV. 
whidiever  is  iiltimately  implemented  in 
New  Jersey,  %vill  achieve  long  term 
vehicle  emission  reductions  which  are 
far  greater  than  what  the  federal  CFFP 
could  have  achieved. 

Based  on  these  provisions  in  the  SIP 
revisions  submitted  by  New  Jersey  on 
February  15. 1996  and  March  29. 1996, 
EPA  sent  a  letter  to  New  Jersey  on  April 
4, 1996  notifying  the  Stete  that  the 
finding  of  failure  to  submK  had  been 
withdrawn.  New  Jersey  amended  its 
NJCF  SIP  revision  with  a  March  6, 1997 
submittal,  which  induded  comments  on 
the  proposed  SIP  revision  received  by 
the  Stete,  induding  those  received  at  a 
Stete-hdd  pubUc  hearing  on  Octobw  21, 
1996. 

The  Clean  Air  Act  requires  stetes  to 
observe  certain  procediual  reqiurements 
in  devdoping  implementetion  plan 
revisions  for  submission  to  EPA. 
Sections  110(aX2)  and  172(c)(7)  of  die 
Act  require  stetes  to  provide  reasonable 
notice  and  public  hearing  before 
adoption  by  the  stete  and  submission  to 
EPA  for  approvaL  Sectfon  110(1)  of  the 
Act  also  reqiures  states  to  provide 
reasonable  notice  and  hold  a  public 
hearing  before  adopting  SIP  revisions. 

EPA  must  also  determine  whether  a 
state's  submittal  is  complete  before 
taking  further  action  on  the  submittal. 
See  section  110(kKl).  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  in  40  CFR  Part  51.  Appendix 
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V  (1993).  New  Jersey's  SIP  revision 
which  EPA  is  proposing  to  approve  in 
this  notice  meets  all  of  the  procedural 
requirements  and  completeness  criteria. 

n.  State  SuhoutUl 

New  Jersey  submitted  SIP  revisions 
on  Febniaiy  15. 1996,  March  29,  1996 
and  March  6, 1997  which  sutiStituted 
the  State's  NJCF  program,  backstopped 
by  New  Jersey's  adopted  and 
enforceable  LEV  program,  for  the  federal 
CFFP.  The  adopted  LEV  regulation 
requires  the  implementation  of  a 
program  identical  to  the  California  LEV 
program  or.  if  certain  triggering  events 
occur,  participation  in  the  National  LEV 
program  (discussed  in  more  detail  in 
section  m.  C4.  of  this  section).  The  LEV 
program  operated  in  California  requires 
that  each  model  year  of  vehicles 
produced  for  sale,  beginning  with  model 
year  1994.  be  certified  to  meet  a  specific 
NMOC  standard  when  their  total 
emissions  are  averaged  as  a  fleet. 
Manu&cturers  must  ensure  that  each 
model  year  of  vehicles  produced  for 
sale,  meet  a  yearly  NMOC  fleet  average. 
The  California  LEV  fleet-average  NMOG 
standard  was  0.25  grams  per  mile  for 
model  year  1994.  The  NMOG  average 
becomes  increasingly  more  stringent 
aimually,  and  for  model  year  2003  and 
later  the  standard  is  0.063  grams  per 
mile. 

New  Jersey  held  a  public  hearing  on 
October  21. 1996  to  entertain  public 
comment  on  its  federal  CFFP  substitute 
SIP  revision:  this  hearing  included  the 
State's  proposal  to  opt  out  of  the  CFFP 
with  its  NJCF  program  and  LEV 
backstop  as  a  substitute  program. 

nL  Analysis  of  Stale  Snhmission 

A.  Opt  Out  Criteria  and  Requirements 

Section  182(c)(4)  of  the  Clean  Air  Act, 
which  allows  states  required  to 
implement  a  CFFP  to  opt  out  of  the 
program  by  submitting  a  SIP  revision 
consisting  of  a  substitute  program, 
requires  that  the  substitute  program 
result  in  long  term  emission  reductions 
equal  to  or  greater  than  does  the  CFFP. 
Also,  EPA  can  only  approve  such 
substitute  programs  that  consist 
exclusively  of  provisions  other  than 
those  required  under  the  Clean  Air  Act 
for  the  area.  New  Jersey's  backstopped 
NJCF  program  satisfies  both  of  these 
requirements. 

B.  Equivalency  of  Substitute 

The  Clean  Air  Act  requires  that  any 
substitute  for  the  federal  CFFP  must 
provide  equivalent  long  term  emission 
reductions.  In  its  SEP  revision,  the  State 
estimated  the  emission  reductions 
which  would  be  attributable  to 


operation  of  the  federal  CFFP  in  New 
Jersey.  It  is  this  amount  of  long  term 
reduction,  discussed  below,  which  the 
State's  substitute  must  achieve. 

Light  Duty  Vehicle  Analysis 

New  Jersey  first  analyzed  the 
potential  for  emissions  reductions  to 
result  from  long  term  compliance  with 
the  LD  vehicle  portion  ofttie  federal 
CFFP  in  New  Jersey.  The  LD  vehicle 
purchase  requirements  of  the  federal 
CFFP  are  intended  to  ensure  a  gradual 
turnover  of  conventional  LD  fleet 
vehicles  to  clean  LD  vehicles  in  covered 
fleets.  In  the  long  term,  a  substantial 
portion  of  LD  vehicles  in  covered  fleets, 
where  the  program  is  operated,  would 
meet  the  LEV  (ior  cleaner)  standard, 
where  otherwise  they  would  not  have 
met  those  more  stringent  standards  (i.e., 
if  the  State  was  not  tdso  operating  a  LEV 
program  as  described  above).  In  its  SIP 
revision  however.  New  Jersey  pointed 
out  that  the  LD  vehicle  porticHi  of  the 
federal  CFFP,  in  the  long  term,  would 
essentially  duplicate  the  Statewide, 
more  comprehensive  New  Jersey  LEV 
program  which  has  already  been 
adopted  [Adopted  on  November  22, 
1995  at  27  N.J.R.  5016(a)  (Deoember  IB. 
1995),  codified  at  N.J.A.C.  7:27-26). 

In  the  SIP  revision.  New  Jersey 
explained  that  its  LEV  program  is  more 
comprehensive  than  the  LD  portion  of 
the  federal  CFFP,  because  it  will  require 
virtually  all  LD  vehicles  sold  in  New 
Jersey  (including  fleet  and  non-fleet 
vehicles)  to  meet,  by  model  year  2000, 
the  LEV  standard  when  their  total 
emissions  are  averaged.  By  contrast,  the 
federal  LD  CFFP  will  only  require  70 
percent  of  new  vehicle  purchases  in 
covered  fleets  to  meet  the  LEV  standard 
in  the  long  term,  a  requirement  which 
would  be  met  through  the  State's  LEV 
requirements,  imposed  on  the  vehicle 
manufiacturers. 

New  Jersey  also  noted  that  its  LEV 
program  be^ns  one  year  later  (model 
year  1999)  than  the  federal  CFFP  (model 
year  1998).  The  State  offered  the 
justification  that  in  the  long  term 
however,  the  LEV  program  requirements 
would  make  up  ka  any  shortfall  in  LD 
vehicle  emissioiMeductions  that  might 
be  caused  by  the  difference  in  start 
dates.  However,  subsequent  to  the  date 
that  New  Jersey  made  its  opt  out 
submission  to  EPA,  EPA  has  determined 
that  a  one  year  delay  of  implementation 
of  the  CFFP  is  necessary  and 
appropriate.  The  delay  is  needed  due  to 
a  stated  lack  of  availability  of  the 
requisite  types  and  numbers  of  clean 
fueled  vehicles  in  the  majority  of  the 
areas  which  are  required  to  implement 
and  comply  with  the  regulatory 
requirements  of  a  CFFP.  This  guidance 


and  policy  decision,  which  was  based 
on  input  from  all  of  the  program 
stakeholders,  was  transmitted  in  a  May 
22, 1997  memo  from  EPA  Office  of 
Mobile  Sources  Director  Margo  Oge  to 
EPA's  Regional  Air  Directors.  EPA 
anticipates  publishing  a  rulemaking  in 
the  Federal  Register  shortly,  finaliring 
the  delay.  The  fact  of  the  delay  further 
lends  equivalency  to  the  HfCF  program 
as  a  CFFP  opt  out,  since  both  programs 
will  now  start  at  the  same  time. 

With  further  examination  of  the 
relative  effects  of  these  programs.  New 
Jersey  also  noted  that  thiate  will  still 
exist  certain  aspecto  of  the  federal  LD 
CFFP  that  could  result  in  greater 
emission  reductions  than  the  NJCF 
program  on  an  individual  LD  vehicle 
basis.  As  an  example,  the  State 
discussed  the  requirement  that  LEVs 
opwato  on  the  fuels  for  which  they  were 
certified  to  operate  on.  and  that  the 
federal  CFFP  requires  that  covered  fleets 
must  ensure  that  a  certain  percentage  of 
their  new  vehicle  purchases  (both  l^ht 
and  heevy  duty)  are  certified  to  meet 
LEV  (or  cleaner)  standards.  By  contrast, 
the  r^CF  program  is  voluntary  (with  the 
exception  of  the  Energy  Policy  Act 
(EPAct),  discussed  in  further  detail  in 
section  C).  The  State  again  Justified  the 
equivalency  claim  of  ita  opt  out  measure 
by  explaining  the  reasons  why  these 
differences  are  not  significant 
discrepancies.  With  respect  to  the  loss 
of  emission  reduction  benefita  that 
would  occur  from  gasoline-powered 
LEVs  operating  on  federal  reformulated 
gasoline  (RFG)  rather  than  the  fuel  that 
Uiey  were  certified  to  operate  on  (e.g., 
California  RFG),  New  Jersey  explained 
that  such  a  loss  would  be  relativelv 
small  in  the  long  term.  The  State  claims 
that  this  is  true  because  the  reductions 
frym  the  federal  CFFP  would  occur  imly 
on  a  per  vehicle  basis,  and  because  of 
ita  anticipation  that  a  substantial 
number  of  LEVs  will  be  operating  on 
alternative  fuels,  in  the  later  3rean  of  the 
State  LEV  program,  that  are  cleaner  than 
California  RFG.  EPA  agrees  writh  this 
line  of  reasoning,  as  well  as  with  New 
Jersey's  assertion  that  the  overall 
additional  benefit  of  the  federal  CFFP's 
fuel  requirement  for  LEVs  would  be 
relatively  small  and  insignificant  in  the 
long  term  for  those  reasons. 

H*A  agrees  with  New  Jersey  that 
implementation  of  the  federal  LD  CFFP. 
in  addition  to  either  the  NL£V  or  the 
State  LEV  program  (the  State  has  made 
certain  through  its  regulations  that  one 
or  the  other  will  be  implemented),  for 
any  small  incremental  benefita  in  light 
of  the  additional  administrative 
requirementa  of  the  federal  CFFP,  would 
be  burdensome  and  impractical.  Lastly, 
EPA  has  determined,  for  the  reasons 
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stated  above,  that  the  State  does  not 
need  to  account  explicitly  for  the  Ions 
term  emission  reductions  which  woiud 
have  been  associated  with  a  LD  CFFP 
since  those  reductions  are  negated  by 
operation  of  a  LEV  program. 

Heavy  Duty  Vehicle  Analysis 

The  heavy  duty  vehicle  portion  of  the 
federal  CFFP  requires  that  on  an  annual 
basis,  50  percent  of  heevy  duty  fleet 
vehicles  purchased  each  year  must  meet 
clean  fuel  vehicle  emission  standards. 
^Through  appropriate  modeling.  New 
Jersey  has  determined  that  the  estimated 
emission  reduction  benefit  that  would 
result  from  applying  the  federal  CFFP's 
heavy  duly  vehicle  requirementa  in  New 
Jersey  would  be  approximately  4.5  tons 
per  day  (tpd)  of  VOC  and  NOx 
combined  in  2010  (modeling  techniques 
and  assumptions  used  to  arrive  at  this 
figure  are  described  below).  New  Jersey 
assumes  in  ita  SIP.  and  EPA  agrees  wldi 
the  asstunption,  that  modeling  emission 
reductions  out  to  the  yeer  2010  is 
adequate  for  the  purpose  of  determining 
the  long  term  reductions  which  could  be 
expected  of  the  heavy  duty  CFFP  in 
New  Jersey.  The  NJCF  program  must 
achieve  that  amount  of  emissron 
reductions  within  the  same  time  frame 
in  order  to  be  an  acceptable  substitute 
for  the  federal  CFFP.  If  it  does  not,  as 
will  be  verified  through  the  program 
emission  reduction  tracking  system  that 
the  State  committed  to  implement 
(described  in  more  detail  below),  the 
State  has  also  committed  to  use 
emission  reduction  credit  generated 
bom  either  the  NLEV  program  or  the 
State  LEV  program  to  make  up  any 
emission  reduction  shortfell  which  may 
result 

Modeled  Reductions  from  the  CFFP 

In  order  to  determine  the  level  of  long 
term  emissions  reductions  which  needs 
to  be  provided  by  its  opt  out  measures, 
the  State  employed  the  latest  version  of 
the  mobile  source  emission  model 
approved  by  EPA.  MOBILESa.  Emission 
factora  generated  by  the  MOBILE  model 
were  used  in  conjunction  with 
proscribed  CFFP  calculatron  guidelines 
in  EPA's  June  1994  CFFP  Re^latory 
Impact  Analysis  (RIA).  New  Jersey 
determined  through  this  modeling  that 
the  long  term  reductions  associated  with 
the  federal  CFFP  would  equal  4.5  tons 
per  day  of  NOx  and  VOC  combined. 

C.  NJCF  Program  Details  and  Goah 

NJDEP  has  estimated  that,  hi  order  to 
meet  the  Clean  Air  Act  requirement  of 
an  approvable  CFFP  substitute,  the 
NJCF  program  must  provide  emission 
reductions  equivalent  to  those  from 
approximately  50,750  medium  heavy 


duty  certified  cleen  fueled  vdiicles  by 
2010.  NJDEP  estimates  that  about  176  of 
these  vehicles  will  come  bom  the  Clean 
Cities  program,  and  the  remainder  from 
the  efforta  of  the  Incentive  Development 
Woricgroup  (both  of  which  are  described 
below). 

NJDEP  has  determined  |hat  in  order  to 
contribute  towards  the  emission 
reductions  needed  for  a  substitute 
program,  a  medium  or  heavy  duty 
vehicle  must  be  certified  by  CARB  to 
meet  LEV  (or  cleaner)  standards.  For 
this  reason  New  Jersey's  SIP  revision 
does  not  rely  on  emission  reductions 
from  alternative  fiiel  vehicle  (AFV) 
conversions  to  meet  the  target  of  4.5 
tons  per  day  of  NOx  and  VOC  combined 
by  2010.  Furthermore,  AFV  conversions 
will  comprise  a  relatively  small 
percentage  of  total  clean  APVs  in  use  in 
New  Jersey  in  the  long  term.  EPA  agrees 
with  this  conservative  approach  in 
today's  propoted  approval. 

The  NJCr  program  consists  of  the 
following  four  componento:  (1) 
Incentive  Development  program,  (2)  the 
Department  of  Energy's  (DOE's)  EPAct 
fleet  requirements,  (3)  DOE's  Clean 
Cities  program,  and  4)  the  Advanced 
Technology  Vehicle  (ATV)  component 
of  EPA's  finalized  INILEV  program. 

1.  Incentive  Development  Program 

The  incentive  development  program 
was  developed  by  a  public/private 
workgroup  which  includes 
representatives  of  local  and  national 
fleet  operators,  municipalities, 
alternative  and  clean  fuel  providera,  and 
government  officials.  The  Workgroup's 
efforta  are  intended  to  spur  use  of  clean 
alternative  fuel  vehicles.  Major  areas  of 
focus  for  the  Workgroup,  as  it 
implements  its  Action  Plan,  include 
development  of  a  New  Jersey  alternative 
foel  mechanic  training  program  and 
promotion  of  a  State  policy  supporting 
the  use  of  alternative  fuels  and  AFVs. 

2.  EPAct  Purchase  Mandates 

The  second  component  of  the  NJCF 
pn^ram  is  the  alternative  fuel  vehicle 
purchase  requirements  under  the  federal 
EPAct,  42  U.S.C.  §  13201  et  seq.  Under 
EPAct,  all  state,  fsdmal,  and  fuel- 
provider  fleets  must  ensure  that  a 
percentage  of  thefr  new  LD  vehicle 
purchases  operate  on  alternative  fuels. 
In  the  long  term,  75%  of  new  state  and 
federal  purchases  and  90%  of  fuel- 
provider  purchases  must  be  AFVs.  To 
date.  New  Jersey  reporut  ihat  61  State 
vehicles  have  been  converted  to  run  on 
clean  alternative  fuels  as  a  result  of 
EPAct  compliance,  and  alternative  fuel 
vehicles  are  available  for  purchase  by 
public  agencies  through  the  State 
purchase  contract 


3.  New  Jersey  Clean  Qties  Pzogram 

Clean  Cities  is  a  voluntary  federal 
program  designed  to  accelerate  and 
expand  the  use  of  clean  AFVs  and 
related  refoeling  infrastructure  in 
communities  tlm>ughout  the  country.  In 
1995  the  State's  Division  of  Energy 
initiated  Clean  Cities  programs  in  the 
metropolitan  areas  of  Elizabeth,  Jersey 
City,  Newark  and  Trenton;  New  Jersey 
plans  to  expand  these  programs  in  other 
areas  of  the  State  es  well.  New  Jersey 
expecta  the  program  to  have  a 
significant  long  term  emission  reduction 
bniefit 

4.  Advanced  Technology  Vehicle 
Program 

The  fourth  component  of  the  NJCF 
program  is  the  Advanced  Technology 
Vehicle  (ATV)  component  of  the  NLEV 
program.  NLEV  is  an  alternative  to  the 
Ozone  Transport  Commission  (OTC) 
LEV  program,  which  the  OTC  petitioned 
EPA  to  require.  EPA  had  made  a 
determination  requiring  LEV  to  be 
adopted  throughout  the  northeast  ozone 
transport  region  (OTR);  however  a 
Federal  Circuit  Court  has  since 
remanded  that  requirement.  Virginia  v. 
EPA,  No.  95-1163  (D.C.  Cir.  March  11, 
1997).  NLEV  is  a  voluntary  program 
wherein  auto  manufacturers  would 
manufacture  low  emission  vehicles 
nationwide  instead  of  just  for  the  OTR 
and  California. 

EPA  proposed  the  NLEV  program  in 
October  1995,  and  issued  the  final 
NLEV  rule  in  the  June  6, 1997  Federal 
Register  (62  FR  31192).  EPA  also  issued 
an  NLEV  supplementary  Notice  of 
Proposed  Rulemaking  (SNPRM)  on 
August  22. 1997.  EPA  intends  to  finalize 
the  SNPRM  by  mid-  to  late-autumn. 
1997.  Auto  manufacturer  and  OTC  state 
opt-ins  shortly  thereafter  will  ensure 
program  startup  in  time  for  model  yeer 
1999  LEVs  in  the  OTR. 

In  EPA's  June  6, 1997  NLEV  final 
rulemaking,  an  ATV  was  defined  as  any 
vehicle  certified  by  CARB  or  EPA  that 
is  either  (1)  A  dual-fuel,  flexible-foel,  or 
dedicated  alternatively  fueled  vehicle 
certified  as  a  transitional  low  emission 
vehicle  (TLEV),  LEV,  or  ultra  low 
emission  vehicle  (ULEV)  when  operated 
on  the  alternative  fuel;  (2)  certified  as  a 
ULEV  or  Inherentiy  Low  Emission 
Vehicle  (ILEV);  or  (3)  a  dedicated  or 
hybrid  electric  vehicle.  As  discussed  in 
that  rulemaking,  EPA  acknowledges  the 
suggestion  that  advancing  motor  vehicle 
pollution  control  technology  is  an 
important  benefit  of  NLEV. 
Furthermore,  it  has  been  suggested  by 
several  parties,  including  New  Jersey, 
that  establishment  of  an  ATV 
component  should  be  a  criterion  for 
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detennining  whether  NLEV  is  an 
acceptable  LEV-equivaient  program. 
Although  EPA  agtees  that  advancing 
technology  is  an  important  goal,  and 
EPA  believes  that  the  NfLEV  program 
could  be  a  part  of  an  agreement  that 
would  provide  important  opportunities 
to  promote  ATVs.  the  regulatory  portion 
of  the  NLEV  program  does  not  address 
ATVs,  EPA  does  not  believe  that 
advancing  technology  is  or  should  be  a 
legally-required  ariterion  for  approval  of 
a  LEV -equivalent  program,  and  given 
the  court  decision  invalidating  the  OTC 
LEV  SIP  call,  there  is  no  longer  any  legal 
requirement  for  NLEV  to  be  a  LEV- 
equivalent  program.  Nevertheless.  EPA 
recognizes  that  including  some 
advanced  technology  component  is 
important  and  could  provide  additional 
environmental  benefits  beyond 
emissions  reduction  equivalency. 
Furthermore,  EPA  agrees  with  New 
Jersey's  intention  to  use  the  ATV 
component  as  part  of  Its  substitute 
(backstopped  by  the  enforceable  State 
LEV  program)  for  the  federal  CFFP.  The 
ATV  program  involves  a  cooperative 
effort  among  the  states  in  the  OTR,  EPA, 
DOE,  fuel  providers,  aftermarket 
converters,  fleet  operators,  and  the  full 
range  of  motor  vehicle  manufacturers  to 
develop  ways  to  increase  use  of  ATVs. 
The  N)t)EP  expects  to  begin 
implementing  the  ATV  program,  in 
cooperation  with  other  states,  the  auto 
manu&ctuien.  and  fuel  providers,  as 
soon  as  the  NLEV  program  with  an  ATV 
component  becomes  effective. 

In  order  to  facilitate  implementation 
of  the  NJCF  program.  New  Jersey  has 
stated  in  its  latest  SIP  revision  that  it  is 
relying  on  EPA  to  suppmrt  the  ATV 
initiative  by  approving  emission 
reduction  SIP  credits,  where 
appropriate,  upon  the  introduction  of 
ATVs  into  the  fleet.  EPA  is  prepared  to 
assist  the  State  in  this  manner  (i.e.  by 
allowing  long  term  emission  reductions 
generated  by  the  ATV  component  of 
NLEV  to  be  used  in  part  as  a  substitute 
SIP  measure  for  the  CFFP),  provided 
emissions  reductions  from  the  ATV 
provision,  along  with  those  generated 
from  the  other  NJCF  program 
components,  can  be  documented  by  the 
State.  It  is  for  this  purpose  that  New 
Jersey  has  incorporated  a  planned 
system  to  track  NJCF  program  emissions 
reductions.  This  system,  described 
below,  will  serve  to  identify  the  need, 
if  any  should  exist  in  the  future,  to 
utilize  the  credit  from  the  State's 
adopted  LEV  program  (i.e.,  the 
backstop)  should  the  planned 
reductions  not  occur  as  intended  with 
the  voluntary  NJCF  program. 


NJCF  Program  Backstop 

New  Jersey,  in  exercising  its  option 
under  section  177  of  the  Clean  Air  Act, 
has  adopted  a  LEV  program  which 
affects  all  new  LD  vehicles  sold  State- 
wide, specifically  passenger  cars  and  LD 
trucks  under  6,000  lbs.  gross  vehicle 
weight  rating  (GVWR)  for  vehicle  model 
years  1999  and  later.  The  LEV  program 
sets  forth  five  different  sets  of  emission 
standards,  and  vehicle  manufacturers 
may  market  any  combination  of  vehicles 
provided  that  the  annual  average 
emissions  of  each  manufacturer's  fleet 
complies  with  a  fleet  average  limit  that 
becomes  more  stringent  each  year. 

New  Jersey's  LEV  program  will  assure 
reductions  of  ozone-forming  and  air 
toxics  emissions  that  are  at  least 
equivalent  to  those  that  would  be 
realized  through  the  LD  portion  of  a 
CFFP:  Lq  the  event  that  the  NJCF  failed 
to  reduce  long  term  emissions  to  the 
level  which  would  have  been  achieved 
by  the  CFFP,  LEV  could  make  up  the 
resultant  shortfall. 

Vehicle  Tracking  System 

As  part  of  its  most  recent  NJCF  SIP 
revision.  New  Jersey  has  committed  to 
implement  an  automated  tracking 
system  to  track  clean  fueled  vehicle 
purchases  and  conversions  associated 
with  the  NJCF  program  (detailed  above) 
throughout  the  State  beginning  in  1998. 
The  State  will  periodically  track  the 
variety  of  clean  NJCF  vehicles 
purchased  in  New  Jersey,  but  most 
notably  CARS  certified  LEVs  (and 
vehicles  certified  to  more  stringent 
standards,  such  as  ULEVs).  The 
information  gathered  from  the 
automated  tracking  system  would 
provide  an  accurate  indication  of  the 
number  of  vehicles  purchased  in  New 
Jersey  that  are  certified  to  meet  the 
applicable  LEV,  etc.  standards.  In  this 
manner  the  State  can  accumulate  a 
database  with  which  it  can  calculate 
emission  reduction  benefits  associated 
with  certified  clean  vehicle  piuchases 
resulting  from  the  NJCF  program,  and 
determine  if  necessary  the  need  to 
employ  the  LEV  backstop  discussed 
above. 

IV.  Summaiy  of  Action 

In  this  proposed  rule,  EPA  is 
proposing  to  approve  New  Jersey's  SIP 
revision  submitted  to  fulfill  the  Clean 
Fuel  Fleet  requirements  of  the  Clean  Air 
Act.  EPA  believes  New  Jersey's  Clean 
Fleet  program,  backstopped  by  the 
adopted  New  Jersey  LETV  program 
implementing  the  low  emission  vehicle 
program  are  an  adequate  substitute  for 
the  federal  Clean  Fuel  Fleet  program 
under  section  182(c)(4). 


Nothing  in  this  rule  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Admiaiatrative  RaquiremeiitB 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review  * 
under  Executive  Order  12866. 

Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  r\ile 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  coet-effsctive 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirmnents 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-foi^profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Ac:t 
do  not  creete  any  new  requirements,  but 
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simply  approve  requirements  that  the 
State  is  already  imposing.  Thenfors, 
because  the  federal  SDP-approval  does 
not  impose  any  new  requirements,  I 
certify  diat  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
fsderal-state  relationship  imder  the 
Clean  Air  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  US  EPA, 
427  US  246,  256-66  (S.CL  1976);  42 
U.S.C.  7410(aH2). 

LM  of  Sukjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Volatile  organic  compounds. 

Aalhorify:  42  U.S.C  7401-7871q. 
Datod:  November  e,  1997. 

WUUafli  J.  ManjFMld. 

Acting  Ragional  Administraior. 

(PR  Doc.  97-30521  Filed  11-19-97;  8:45  am] 


ENVmONMENTAL  PMTECnON 
AQENCY 

40  CFR  Pats  141  and  142 

[FW.-8923-fll 

Nolto*  of  PubNc  MMtffM  on  llM 
urouna  WMsr  uismrociion  niiw 

AOBCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  notice  of 
meeting. 


t:  Notice  is  hereby  give  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  public  meeting  concerning 
the  Grotmd  Watn  Disinfat^n  Rule 
(GWIXl).  The  obfective  of  this  meeting 
is  to  provide  the  public  with  data 
summaries  to  support  the  GWDR 
development;  aak  for  conunents  on  the 
data;  solicit  further  data  if  available; 
discuss  the  EPA's  next  steps  fiw  the  rule 
development  and  data  analysis;  as  well 
as  to  identify  parties  who  may  be 
interested  in  further  meetings. 
DATES:  The  meetings  will  be  held  on 
December  18  and  19, 1907. 
MMMmcS:  The  meetings  wiU  be  held  at 
the  Ana  Hotel  at  2401  M  street.  NW. 
Washington.  D.C  20037.  The  hotel's 
phone  number  is  (202)  429-2400. 
Pni  FUWim  ■POnMftTIOWiOOWTilCT:  epa 
will  provide  s  copy  of  the  data 
summaries  a  fiaw  weeks  prior  to  the 
meeting  to  anyone  who  requests  it  To 


register  for  the  meeting  and  for  the  data 
summaries  please  contact  the  Safe 
Drinking  Water  Hotline  (800)  426-4791 
or  Marty  Kucera  at  US  EPA  (202)  260- 
7773,  kucera.marthadepamail.epa.gov. 
SUPPLBerTARV  MFOfMATION:  The  Safe 
Drinking  Water  Act  as  amended  in  1996 
directs  Q'A  to  promulgate  regulatioiu 
reqiriring  disinfection  "as  necessary"  for 
ground  water  systema.  The  intention  of 
the  GWDR  is  to  reduce  microbial 
contaminaticm  risk  from  public  water 
sources  relying  on  grotmd  water.  To 
determine  if  treatment  is  necessary,  the 
rule  will  establish  a  framework  to 
identify  public  water  supplies 
vulnerable  to  microbial  contamination 
and  to  develop  and  implement  risk 
control  strategies  including  but  not 
limited  to  disinfsction.  This  rulemaking 
will  apply  to  all  public  water  systems 
that  use  grotmd  water,  which  includes 
noncommunify  systems. 

Oatwl:  Novandwr  17, 1997. 
IVUHanK.] 


Acting  IXnctorfor  Office  afCkound  WaHer 
and  Drinldng  Mooter. 

(FR  Doc.  97-30556  FUed  11-19-97;  8:45  am] 


FEDERAL  C0MMUMCAT10NS 


47  CFR  Part  73 

[MM  OodMlNOL  f7-8S2,  flM-«1«1] 


MT 

AQBNCY:  Federal  Communicatioiu 

Commission. 

ACTION:  Proposed  rule. 


f :  This  dociunent  requests 
comments  on  a  petition  filed  by  William 
G.  Brady  d/b/a  KHJ  Radio  proposing  the 
allotment  of  Channel  228C3  at  Eurua. 
Montana,  as  that  commtmify's  first  local 
FM  broadcast  service.  The  channel  can 
be  allotted  to  Eur^a  without  a  site 
restriction  at  coradinates  48-52-54  and 
115-02-54.  Although  it  is  not  necessary 
to  site  restrict  the  allotment,  we  will 
request  concunenoe  from  the  Canadian 
Government  for  Channel  228C3  as  a 
specially  negotiated  short-spaced 
allotiiient.  Channel  228C3  at  Eurriia  is 
short  spaced  to  vacant  Channel  228C 
Cranfarook,  British  Columbia.  Canada. 
DATES:  Comments  must  be  filed  on  or 
before  January  5, 1998,  and  reply 
comments  on  or  before  January  20, 
1998. 

AOONESSeS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FOC.  interested  parties  should  serve  the 


petitioner,  as  follows:  William  G.  Brady 
d/b/a  KHJ  Radio,  746  Shadow  Lane, 
Kalispell,  MT  59901. 
FOR  FURTTCfl  WFQnMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPl£MENTARY  MFORMATKM:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-232,  adopted  November  5, 1997,  and 
released  November  14, 1097.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Stieet,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  1231  20th  Street,  NW., 
Washington.  DC  20036.  (202)  857-3800, 
facsimile  (202)  857-3805. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  wdiich  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  infonnation  regarding  proper 
filing  procedures  for  rommBnts.  see  47 
CFR  1.415  and  1.420.  *" 

Liat  afSiik^aets  ia  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Cmnmimicatioiu  ComminkHL 
Jote  A.  KaroHos, 

Chief,  Allocations  Branch,  Pxtlicy  and  Rules 
Division,  kkua  Media  Bureau. 
[FR  Doc.  97-30414  Filed  ll-lfr-e7:  8:45  am) 
lOOOf  sns-M-p 


DEPARTMENT  OF  THE  INTERIOR 
FWi  and  WUdUfa  Sanrica 
SeCFRFartIT 

mN  fwr^HABe^ 


nNlHa  (RauQli  Popcoi'iiflowai) 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 


The  U.S.  Fish  and  WUdUfe 
Service  (Service)  proposes  endangered 
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apecies  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  for  the  plant 
Plagtobothrys  hirtus  (rough 
popcomflower).  This  species  is 
restricted  to  wet  swales  and  meadows  in 
Douglas  County.  Oregon,  where  only  10 
occtirrences  are  known.  Most 
populations  are  small  with  few 
individuals.  The  total  estimated  number 
of  plants  is  3.000  within  a  combined 
area  of  about  4  hectares  (ha)  (10  acres 
(ac)).  Threats  to  this  species  include 
destruction  and/or  alteration  of  habitat 
by  development  and  hydrological 
changes  (e.g.,  wetland  fills,  draining, 
construction);  spring  and  summer 
grazing  by  domestic  cattle,  horses,  and 
sheep;  roadside  maintenance;  and 
competition  from  native  and  alien  plant 
species.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  programs  of  the  Act  for 
this  plant 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  20, 
1998.  Public  hearing  requests  must  be 
received  by  January  5, 1998. 
AOORESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  U.S.  Fish  and 
WildliCa  Service,  Oregon  State  Office, 
2800  S^.  98th  Ave.,  Suite  100.  Portland. 
Oregon  97266.  Comments  and  materials 
received  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  at  the  above 
address. 

FOR  njRTMBt  MRMMATION  CONTACT: 
Andrew  Robinson,  Botanist,  at  the 
above  address  or  by  telephone  (503/ 
231-6179). 

SUPPLaCNTARY  MFOflMAHON: 

BackgrouiMl 

Phgiobothiys  hirtus  was  first 
collected  by  Thomas  Howell  in  1887 
and  described  the  following  year  as 
Allocarya  hiita  (Greene  1888). 
Subsequent  taxonomic  treatments 
included  A.  scouleri  var.  Atrta,  P. 
scouleri  var.  hirtus,  A.  calycosa.  and  P. 
hirtus  (Gamon  and  Kagan  1985). 
Johnston  recognized  two  varieties  of  the 
species,  P.  hirtus  var.  hirtus  and  P. 
hirtus  var.  coUaricarpus  (Gamon  and 
Kagan  1985).  Later.  Chambers  (1989) 
considered  the  material  included  in  the 
variety  coUaricarpus  to  be  a  variety  of 
P.  figuratus,  which  elevated  the  material 
assigned  to  P.  hirtus  var.  hirtus  to  a  full 
species. 

A  member  of  the  borage  family 
(Boraginaceae),  Plagiobothrys  hirtus  is 
an  aimual  herb  on  drier  sites  or 
perennial  herb  on  wetter  sites 
(Amsberry  and  Meinke  1997).  It  reaches 
30-70  centimeters  (cm)  (1-2  faet  (ft))  in 


height  and  has  a  fairiy  stout  stem  with 
widely  spreading,  coarse,  firm  hairs  on 
the  upper  part.  The  leaves  of  the  main 
stem  are  opposite  (paired)  and  the 
racemes  are  paired  and  without  bracts. 
The  individual  Sowers  are  1-2 
millimeters  (0.4-0.6  inches  (in))  wide, 
and  white  in  color  (Gamon  and  Kagan 
1985).  It  grows  in  scattered  groups  and 
reproduces  largely  by  insect-aided 
cross-pollination  and  partially  by  self- 
pollination.  The  species  is  distinguished 
from  other  Plagiobothrys  species  by 
coarse,  sparse  hairs  on  the  stem  and 
branches  (Gamon  and  Kagan  1985). 

Plagiobothrys  hirtus  grows  in  open, 
seasonal  wetlands  in  poorly-drained 
clay  or  silty  clay  loam  soils  (Gamon  and 
Kagan  1985).  The  taxon  is  considered 
dependent  on  seasonal  flooding  and/or 
fire  to  maintain  open  habitat  and  to 
limit  competition  with  invasive  native 
and  alien  plant  species  such  as 
Himalayan  blackberry  [Rubus  discolor), 
Oregon  ash  [Fraxinus  latifolia),  teasel 
[Dipsacus  fullonum),  and  pennyroyal 
[Mentha  pulegium)  (Gamon  and  Kagan 
1985,  Almasi  and  Borgias  1996). 
Plagiobothrys  hirtus  occurs  in  open 
microsites  within  the  one-sided  sedge 
(Corex  unilaterahs) — meadow  barley 
{Hordeum  brachyantherum)  community 
type  within  interior  valley  grasslands. 
Other  frequently  associated  species 
include  tufted  hairgrass  (Deschampsia 
cespitosa),  American  slough  grass 
(Secicmonma  syzigachne],  great  camas 
(Camassia  leichtlinii  var.  leichtlinii), 
water  foxtail  [Alopecurus  geniculatus), 
baltic  rush  [/uncus  baiticus),  wild  mint 
[Mentha  anrensis),  Willamette 
downingia  [Downingia  yina),  and 
bentgrass  [Agrostis  alba)  (Gamon  and 
Kagan  1985). 

Plagiobothrys  hirtus  is  endemic  to  the 
interior  valley  of  the  Umpqua  River  in 
southwestern  Oregon.  The  species  was 
collected  only  four  times  between  1887 
and  1961,  all  at  sites  within  Douglas 
County  (Gamon  and  Kagan  1985).  The 
taxon  was  considered  possibly  extinct 
(Meinke  1982)  until  it  was  rediscovered 
in  1983  as  a  result  of  intensive  field 
surveys  (Jimmy  Kagan,  Oregon  Natural 
Heritage  Prt>gram  (ONHP),  pars.  comm. 
1997).  The  location  of  the  first 
specimen,  collected  by  Howell  on  June 
25, 1887,  was  given  only  as  the  Umpqua 
Valley  (Ckeene  1888).  The  sites  of 
collectioDs  from  1932  and  1939.  were 
frtim  16  kilometers  (km)  (10  miles  (mi)) 
east  of  Sutherlin  and  3  km  (2  mi)  north 
of  Yoncalla,  respectively  (Siddall  and 
Chambers  1978) .  Both  sites  were 
surveyed  in  1983,  but  no  plants  were 
found  (Gamon  and  Kagan  1985).  At  the 
time,  the  sites  were  heavily  grazed  by 
sheep,  which  lead  the  botanists  to 
speculate  that  grazing  was  the  probable 


cause  of  extirpation  at  these  sites 
(Gamon  and  Kagan  1985).  in  1961.  a 
collection  was  made  adjacent  to 
Interstate  5  south  of  Yoncalla.  a  site 
which  remains  extant  today  Q.  Kagan, 
pers.  comm.  1997). 

Despite  the  few  pre-lOOl  collections, 
Plagiobothrys  hirtus  was  probably 
widespread  historically  on  the 
floodplains  of  the  interior  valleys  of  the 
Umpqua  River.  Because  P.  hirtus  occtus 
in  low-lying  areas,  seeds  were  likely 
dispersed  by  flood  waters,  resulting  in 
a  patchy  clumped  distribution  on  the 
floodplains  (Gamon  and  Kagan  1985). 
Natural  processes  such  as  flooding  and 
fire  maintained  open,  wetland  habitat 
(Gamon  and  Kagan  1985).  Draining  of 
wetlands  for  urban  and  agriciiltural  uses 
and  road  and  reservoir  construction, 
however,  has  altered  the  original 
hydrology  of  the  valley  to  such  an 
extent  that  the  total  area  of  suitable 
habitat  for  P.  hirtus  has  been 
significantly  reduced.  In  addition,  fire 
suppression  has  allowed  the  invasion  of 
woody  and  herbaceous  species  into 
formerly  open  wetland  habitats  (Gamon 
and  Kagan  1985). 

Plagiobothrys  hirtus  is  now  limited  to 
10  known  occurrences  in  the  vicinity  of 
Sutherlin  and  Yoncalla,  Oregon  (ONHP 
1906).  All  extant  populations  of  this 
species  are  small  (i.e..  fiawer  than  500 
individuals)  and  occur  in  di^unct 
habitat.  The  10  occurrences  are 
estimated  to  have  a  total  of  abotit  3,000 
individuals  and  a  combined  area  of  less 
than  4  ha  (10  ac)  (Amsbeny  and  Kfeinke 
1997). 

All  extant  populations  are  at  risk  of 
extirpation  due  to  a  variety  of  threats 
(Alnusi  and  Borgias  1996; ).  Kagan. 
pars.  comm.  1997;  R.  Meinke,  Oregon 
State  University,  pers.  comm.  1997).  bi 
addition  to  the  ongoing  threat  of  direct 
loss  of  habitat  from  convnsion  to  urban 
and  agricultural  uses,  hydrological 
alterations,  and  fire  supfnession.  other 
threats  to  the  species  include  spring  and 
summer  livestock  grazing,  and  roadside 
mowing,  spraying  and  landscaping 
(Gamon  ami  K^an  1986, ).  Kagan,  pers. 
comm.  1995).  Sbc  of  the  10  extant 
occurrences  are  adjacent  to  highways. 
The  other  four  occunences  are  in  urban 


or  a^cultural  I 

Nme  of  the  10  known  occurrences  are 
on  private  land.  The  odier  population  is 
on  public  land  owned  by  the  ^^f^lB^^ 
Department  of  Transportation  (ODOT). 
OoB  of  the  private  pucels  is  owned  and 
managed  fen-  the  spiacies  by  The  Nature 
Conservancy  (TNC).  The  other  ei^t 
occurrences  on  private  lands  have  no 
protective  management  for  the  species 
and  are  at  risk  of  extirpation  from 
development,  incom[>atible  grazing 
practices,  and  recreational  activities  0- 
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Kagan.  pen.  comm.  1997;  R.  Meinke. 
pen.  comm..  1997) 

Previous  Federal  Action 

Federal  action  on  Plagiobothrys  hirtus 
began  when  the  Secretary  of  the 
Siidthsonian  Institute  prepared  a  report 
on  plants  considered  to  be  endangered,  ' 
threatened,  or  extinct,  pursuant  to 
section  12  of  the  Act  "Hiat  report, 
designated  as  House  Document  No.  94- 
51,  was  presented  to  Congress  on 
January  9. 1975.  On  July  1, 1975,  the 
Service  published  a  notice  in  the 
Federal  Rsgielsa  (40  FR  27823) 
accepting  the  report  as  a  petition  within 
the  context  of  section  4(cK2)  (now 
section  4(bX3KA))  of  the  Act  The  notice 
further  indicated  the  Service's  intention 
to  review  the  status  of  the  plant  species 
named  therein.  As  a  result  of  this 
review,  the  Service  published  a 
proposed  rule  in  the  FMnral  "*g*"»TT  on 
Juste  18. 1976.  (41  FR  24523),  tt> 
determine  ^praodmately  1,700  vascular 
plant  qwdes  to  be  endangBared  pursuant 
to  section  4  of  the  Act  This  list,  wUch 
included  P.  hhius,  was  assembled  on 
the  basis  of  cooaments  and  data  received 
by  the  Smithatmiaxi  Institute  and  the 
Sendee  in  rsspmise  to  House  Docnunent 
No.  04-91  and  the  July  1. 1975  Fsdeirf 
Rsgiel»  piMicatkm.  La  1978, 
aaendmeDts  to  the  Act  required  diet  all 
proposals  Over  2  yean  old  be 
vrithdnmm.  A  1-year  grace  period  was 
given  to  proposus  already  over  2  yean 
(rfd.  Ob  Deceiver  10, 1979.  tbe  Service 
pid>Uslied  a  notice  hi  the  Federal 
■  lalHii  (44  FR  70796)  (^the 
wiuidiawal  of  that  portion  of  the  Jane 
16, 1976,  proposal  tiiat  had  not  been 
made  finu.  aung  widi  four  odier 
proposals  Ait  had  expired. 

Tm  Service  published  an  updated 
Notice  of  Review  for  plants  OB 
Dec«nber  IS.  1900  (50  FR  82480), 
innludiag  Fk^olNiChiysiiirtiisaa  a 
categoty  1  candidate  qiecies.  Category  1 
spades  were  those  far  which  the  Service 
had  on  file  substantial  infaxmaticm  on 
biological  vulnarafaili^  and  threats  to 
support  prapenticm  of  listing  pn^iosals. 
This  status  was  changed  to  category  2  in 
the  Novemher'28, 1083.  supplement  to 
the  notice  (48  FR  53057).  and  remained 
as  such  in  the  September  27, 1905. 
Notice  of  Review  (50  FR  39527). 
Category  2  species  were  thoee  for  which 
conduatve  data  on  MOlqgical 
vtUnoability  and  thieats  were  not 
cumntfy  available  to  support  proposed 
rules.  In  the  Febniaiy  21. 1990.  Notice 
of  Review  (55  FR  0185}.  this  statua  was 
changed  hack  to  category  1 .  Upon 
puhlication  of  die  Febniaiy  28, 1996. 
Notice  (rf  Review  in  dm  Federal  tagjeter 
(61  FR  7506),  the  Service  ceaaed  using 
category  designatinni  and  indnded  P. 


hirtus  as  a  candidate  species.  Candidate 
species  are  those  for  which  the  Service 
lias  on  file  sufficient  information  on 
biological  vulnerability  and  threats  to 
support  proposals  to  list  die  species  as 
threetened  or  endangered. 

Section  4(b)(3KB)  of  the  Act  requires 
the  Secretary  to  nuke  findings  on 
pending  petitions  within  12  months  of 
their  receipt  Section  2(bHl)  of  the  1982 
amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  obte.  This  wras  the 
case  for  P.  hirtus  because  of  the 
acceptance  of  the  1975  Smithsonian 
Report  as  a  petition.  On  October  13, 
1983,  the  Service  found  that  the 
petitioned  listing  of  this  species  was 
warranted,  but  fneduded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(bM3)(BKiii)  of  the  Act; 
notice  of  this  finding  was  published  mi 
January  20, 1984  (49  FR  2485).  Such  a 
finding  requires  the  petition  to  be 
recycled  purauant  to  secticm  4(bX3KC)(I) 
of  the  Act  The  finding  was  reviewed 
annually  in  Octobor  in  1984  through 
1995.  Publication  of  dds  proposal 
constitutss  die  final  1-year  finding  for 
the  petitioned  action. 

PMgiotedkiye  hirtus  has  a  listing 
priority  number  of  2.  Processing  of  this 
rule  is  a  Tier  3  activity  under  the 
cunent  listing  priority  guidance. 


ofFi 


Aflectia^ae 


Section  4  of  the  Endangered  Spedes 
Act  (16  VJSXl  1533)  and  regulations  (50 
CFR  part  424)  pmniilgated  to 
implement  the  listing  provisions  of  the 
Act  set  fnth  the  procedures  for  adding 
species  to  die  Federal  lists.  A  species 
may  be  determhied  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(aXl)  of  dM  Act  Thaee  factws  and 
their  milication  to  Ph^obothrys  hirtus 
Greene  (rou^  popcomflower)  are  aa^ 
follows: 

A.  77ie /Meaent  or  threatened 
destruction,  omdification,  at 
curtaibneat  afhomtat  or  langB. 
Pbtgidbothrys  hirtxMsi»tbim£ao»d  by 
de^^uction  and  modttfication  of  its 
wetland  habitat  (R.  Meinke,  pen.  comm. 
1997).  Although  the  species  is  bdieved 
to  haW  bem  mme  abundant  in  the  past 
throu^mut  the  intnior  vallejrs  ai  the 
Umpqua  River,  it  is  now  limited  to  10 
small,  isolated  occuiranoes.  Obect  loes 
of  habitat  from  hydnriogical  iterations, 
wetland  filling;  at  oaa^naUuk  to  other 
usee  poee  a  threat  to  all  10  extant 
occuirei^es. 

Two  sites  occur  <m  private  land 
within  the  urban  boundny  of  the  town 
of  Sotheriin.  When  first  discovered  in 


1983,  these  sites  were  the  largest  known 
occurrences  (ONHP  1996).  One  site, 
with  approximately  200  individuals  in 
1983.  has  since  been  destroyed  and  only 
1  plant  was  found  in  1996;  development 
of  this  site  is  imminent  Q.  Kagan,  pers. 
comm.  1997).  The  other  nte,  estimated 
to  have  300-500  plants  when 
discovered  in  1983,  has  been  declining 
since  that  timo.  In  1994.  a  portion  of  the 
wetland  at  the  site  was  filled,  and  the 
remaining  area  was  observed  to  be 
significantiy  impacted  by  mountain  bike 
recrea^on;  only  about  50-100  plants 
were  present  (J.'  Kagan.  pen.  comm. 
1995).  Uibai  development  of  this  site  is 
considered  likely  Q.  Kagan,  pen.  comm. 
1997.  R.  Meinke.  pen.  comm.  1997). 

Three  sites  ere  known  on  private  land 
about  1.6  km  (1  mi)  east  of  Sutherlin. 
One  of  these,  when  discovered  in  1983, 
had  about  30-35  plants  vdthin  sn  area 
of  riiout  200  square  meten  (m^)  (2,200 
squwe  fset  (ft>)).  The  site  lies  writhin  the 
Suthwlin  uiben  growth  boundary  and  is 
slated  for  development  (ONHP  1996). 
The  other  two  sites  were  discovered  in 
1986.  One  of  these  had  200  plants  in 
1966,  but  by  1988  had  only  30-40  plants 
scattered  over  an  area  of  25  m'  (  275  ft^). 
Hebitat  conditions  on  this  sits  are 
deecribed  as  marginal  (ONHP  1996). 
The  other  site  also  had  about  200  plants 
when  first  observed  in  1906.  but  t^ 
1908  had  deoeased  to  ^mut  100  planto 
(ONHP  1906).  During  die  most  recant 
site  survey  in  1993.  (mly  50-100  plants 
wen  seen  Qr  Kagan,  pers.  coram.  1997). 

Four  additional  sites  an  known  on 
private  land  several  kilometen  soudi  of 
the  town  of  Sutherlin.  One  of  then, 
when  discovered  in  1963,  consisted  ot 
about  150  plants  growing  in  an  am  of 
about  SO  m3  (550  ft^).  In  1996.  only 
about  50  plants  ramained.  Two  other 
sites  wen  both  discovered  in  1984.  One 
consisted  of  50-60  plants  in  a.30  m' 
(330  ft')  area,  uid  die  other  had  200-300 
plants  (ONHP  1996).  Both  ocoBrences 
had  generally  decreasing  numben  of 
individuals  through  the  late  1960's. 
TNC  acquired  a  portion  of  the  larger  of 
the  two  occunences  and  began  formal 
mcmitoring  in  1995.  Individuab  were 
too  numerous  for  a  complete  census  in 
1995  with  the  total  population  on  the 
site  eetimated  et  over  16,000 
individuals.  In  1996,  however,  the 
peculation  plummeted  to  only  394 
plants,  a  drop  attributed  to  an  extensive 
period  of  standing  watn  on  the  preserve 
that  yeer  due  to  a  wet  sfning  (Almasi 
and  Borgias  1996).  See  Factor  E 
(Uscussion  for  further  details  on  this 
population  decline.  The  fourth  site, 
wdien  discovered  in  1990.  had  fswer 
than  50  plants  (J.  Kagan,  pen.  comm. 
1995). 
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The  last  site  is  on  public  land  and 
private  land  about  22  km  (14  mi)  north 
of  Sutherlin  near  the  town  of  Yoncalla. 
This  site  is  the  locality  of  the  1961 
collection  that  was  relocated  in  1983. 
About  200  plants  were  present  in  1988, 
and  the  population  size  has  continued 
to  increase  under  management  by 
ODOT.  Although  the  population  on 
public  land  appears  vigorous,  a  portion 
of  the  population  on  the  adjacent 
private  land  appears  to  have  vanished  (J. 
Kagan.  pets.  comm.  1997).  Alterations 
in  site  hydrology  pose  the  primary 
threat  to  the  plants  (R.  Meinke,  Or^on 
State  University,  pers.  comm.  1997). 

B.  Overutilixation  for  commercicd. 
recreational,  scientific,  or  educational 
purposes.  No  evidence  of  overutilization 
of  this  taxoD  for  any  purpose  exists  at 
this  time.  However,  the  plants  are  easily 
accessible  by  road,  and  \he  small 
population  sizes  make  them  vulnerable 
to  overcollection  by  botanical 
enthusiasts. 

C  Disease  or  predation.  Crazing  has 
likely  been  a  contributing  hctor  in 
declLung  Plagiobothrys  hirtus  numbers 
throughout  its  historic  range  (Camon 
and  Kagan  1985).  Livestock  graze  in 
pastures  containing  four  of  the 
occurrences  (ONHP  1996).  The  timing 
and  intensity  of  grazing,  howraver. 
determine  the  efiects  of  grazing  on  the 
plant.  Grazing  during  spring  and  early 
sununer  likely  threatens  P.  hirtus.  When 
herbivores  eat  the  flower  or  seed  head 
of  the  plant,  the  reproductive  output  for 
the  ]rear  for  that  individual  is  destroyed. 
This  activity  may  be  more  significant  at 
sites  where  the  species  functions  as  an 
annual  (Gamon  and  Kagan  1985). 
However,  where  fires  and  flooding  no 
longer  occur,  grazing  may  benefit  the 
species.  Fall  grazing,  in  particular,  may 
be  of  benefit  because  the  plant  is 
dormant  during  at  this  time  and  grazing 
can  keep  the  hidritat  open  by  reducing 
the  growth  of  competing  species 
(Gamon  and  Kagan  1985).  By  reducing 
vegetative  growth,  fall  grazing  or 
mowing  (see  factor  E  disciission)  may 
alao  lower  the  suitability  of  the  habitat 
for  voles  and,  thereby,  reduce  herbivory 
on  the  plant 

D.  Inadequacy  of  existing  regulatory 
mechanisms.  Under  the  Oregon 
Endangered  Species  Act  (ORS  564.100- 
564.135)  and  pursuant  regulations  (OAR 
603,  Division  73),  the  Oregon 
Department  of  Agriculture  has  listed 
Plofiobothrys  hirtus  as  endangered 
(OAR  603-73-070).  This  statute 
prohibits  the  "take"  of  State- listed 
plants  on  State,  coimty,  and  city  owned 
at  leased  lands.  Most  occurrences  of  P. 
hirtus  occur  on  private  land  and  are  not 
subject  to  any  ciurent  regulatioos.  One 
site  is  adjacent  to  State  Route  99  on 


lands  managed  by  ODOT  and  has  been 
designated  by  the  agency  as  a  Special 
Management  Area.  Mowing  and 
spraying  practices  have  been  modified 
to  protect  the  species  at  this  site  where 
the  plant  appears  to  be  stable  or 
increasing  (N.  Testa,  Oregon  Department 
of  Transportation,  pers.  comm.  1997). 

E.  Other  natural  or  manmade  factms 
affecting  its  continued  existence.  NLoe 
of  10  extant  sites  ol  Pla^obothrys  hirtus 
occur  adjacent  to  major  highways 
(Interstate  5  and/or  State  Route  99)  or 
railroad  beds.  Herbicide  spraying  and 
highway  landscaping  has  affected  and 
reduced  at  least  one  P.  hirtus  population 
(J.  Kagan,  pers.  comm.  1995).  Mowing  is 
also  part  (k  the  routine  maintenance  of 
roadways.  As  with  livestock  grazing, 
mowing  or  pesticide  spraying  during  the 
spring  may  reduce  seed  set  and  ther^iy 
negatively  aCfoct  populations  of  the 
plant  Late  season  mowing  has  benefited 
the  P.  iiirtus  population  at  the  ODOT 
site,  probably  l^  reducing  competition 
from  other  plants  and  herbivory  by 
voles  (R.  Meinke,  pers.  conun.  1997). 
With  the  exception  of  the  P.  hirtus 
populations  in  OEXTT's  Special 
Management  Area  and  The  Nature 
Conservancy's  Popcorn  Swale,  none  of 
the  roadside  occurrences  are  protected 
from  herbicide  spraying,  landscaping  or 
early  season  mowing.  In  addition, 
roadside  occurrences  are  at  risk  of  toxic 
chemical  spills  and  runoff  containing 
oil  and  grease  (N.  Testa,  pers.  comm. 
1997).  Vehicle  accidents  also  increase 
the  risk  of  fuel  contamination  or  fire; 
such  an  accident  recently  occurred 
adjacent  to  the  ODOT  population,  but 
the  plant  was  not  affscted  (N.  Teeta, 
pers.  comm.  1997). 

Encroachment  by  native  and  alien 
plant  species  increases  whan  natural 
processes  like  fire  or  flooding  are  altered 
0.  Kagan,  pers.  comm.  1997;  R.  Meinke. 
pers.  comm.  1997).  After  a  1985  fire  at 
one  of  the  sites  in  Sutherlin.  the  plants 
responded  the  following  year  with 
vigorous  growth  (J.  Kagan.  pers.  comm. 
1997).  As  with  late  season  grazing  or 
mowing,  late  season  fire  is  likely  to  be 
of  benefit,  while  fire  which  occurs  prior 
to  seed  set  may  have  negative 
consequences  to  Plagiobothrys  hirtus. 
The  encroachment  of  weedy,  and 
especially  woody,  species  may  also  alter 
site  hydrology  by  capturing  more  of  the 
available  water,  an  alternative 
explanation  for  the  dramatic  coUapse  of 
the  population  at  the  TNG  preserve 
between  1995  and  1996  (see  Factor  A; 
R.  Meinke,  pers.  comm.  1997). 

Because  of  the  small,  isolated  nature 
of  the  occurrences  and  the  Caw 
individuals  present  in  most  of  them. 
Plagiobothrys  hirtus  is  also  more 
susceptible  to  random  events,  such  as 


fires  during  the  growing  season,  insect 
or  disease  outbreaks,  or  toxic  chemical 
spills.  The  rapid,  and  as  yet 
unexplained,  collapse  of  the  population 
at  the  TNG  preserve  argues  for  the 
protection  of  all  extant  sites  to  shield 
the  species  from  random  events  that 
could  ca\ise  its  extinction.  Small, 
isolated  popiilatioiu  may  also  have  an 
adverse  effect  on  pollinator  activity, 
seed  dispersal,  and  gene  flow.  The 
existence  of  both  annual  and  perennial 
populations  in  P.  hirtus  suggests  that 
some  local  genetic  diffaientiation  may 
already  exist  among  populations  of  the 
species.  Genetic  drift  within  small, 
isolated  populations  can  lead  to  a  loss 
of  genetic  variability  and  a  reduced 
likelihood  of  long-term  viability  (Soule 
in  Lesica  and  Allendorf  19B2). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  availaUe  concerning  the 
past,  present,  and  future  threats  faced  by 
this  species  in  determining  to  propose 
this  ride.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  f^agtobothiys 
hirtus  as  endangered.  Filling  of  its 
wetland  habitat  bu  developmmt. 
livestock  grazing  during  its  growing 
season,  invasion  by  competitive  plant 
species  as  a  result  of  hjrcbologicai 
alteration  and  fire  suppression,  and 
roadside  spraying  and  mowing  continae 
to  reduce  plant  numbers  and  habitat 
The  small,  isolated  occurrences  with 
few  individuals  make  the  species  mote 
vulnerable.  In  addition,  oontinued 
decreases  in  the  number  of  occunences 
and  individuals  could  result  in 
decreased  genetic  variability.  The  varied 
and  ctunulative  threats  to  P.  hirtus 
indicate  the  species  is  in  dangsr  of 
extinction  throughout  its  range.  For 
these  reasons,  the  Service  believes  that 
listing  P.  hirtus  as  endangered  is  the  ' 
most  appropriate  action.  Failure  to  list 
this  species  would  likely  restilt  in 
extiiuition  of  the  species.  Threataned 
status  is  not  appropriate  because  all  of 
the  extant  occurrences  of  P.  hirtus  are 
smaU.  and  8  of  10  occturences  have  no 
protection  from  mowing,  herbicide 
application,  imminent  urbanization,  and 
grazing  threats.  In  addition,  one  of  the 
protected  occurrences  recenUy  sufiiarad 
a  precipitous,  and  as  yet  unexplained, 
reduction  in  numbers.  Not  listing  the 
taxon  or  listing  it  as  threatened  would 
not  provide  adequate  protection  and 
wotUd  not  be  consistent  vrith  the  Act 

Critical  HalMiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  aree  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  an 
found  those  physical  or  biological 
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features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  die  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procediues  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(aM3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Hie  Service  finds  that 
designation  of  critical  habitat  is  not 
pnu^t  for  P.  hirtus.  Service 
regulations  (50  CFR  424.12(aMl))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situatioiu  exist — (1)  The 
species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  de^ee  of  threat  to  the 
species,  or  (2)  rach  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Although  overutilization  is  not 
considered  to  be  a  threat  to 
Plagiobothrys  kirtus  at  this  time,  listing 
of  this  species  as  endangered  would 
publicixe  its  rarity  and,  thus,  can  make 
it  more  attractive  to  researchers  or 
collectors  of  rare  plants.  Most 
occurrences  are  small  eiu>ugh  that  even 
limited  collecting  pressure  could  have 
adverse  impacts,  llie  Service  is  also 
aware  of  a  report  that,  after  the  species 
was  listed  by  the  State  of  Or^on,  a 
landowner  contacted  by  State  botamsts 
to  discuss  protective  measiues  for  a 
popidation  on  his  property  allegedly 
responded  by  blading  die  site  and 
destroying  the  popidbiition  Q.  Kagan, 
pers.  comm.  1997).  The  publication  oif 
precise  maps  and  descriptions  of  critical 
habitat  in  die  Fedsral  lagistBrwould 
make  this  plant  mme^ulnerBble  to 
incidents  of  collection  and/w  vandalism 
and.  therefore,  contribute  to  the  decline 
of  this  species  and  increase  enforennent 
problems. 

Further,  designation  of  critical  habitat 
for  Pla^abothiys  hiOas  is  not  prudent 
for  lack  of  bensfit  This  plant  does  not 
occur  on  Federal  land,  and  it  is  not 
believed  to  have  historically  occurred 
on  Federal  land.  Aldio^ha  potential 
nexus  for  Federal  action  exists  for  all 
occunences  within  section  404  of  the 
Qem  Wrter  Act  and  far  some 
occurrences  in  which  the  Federal 


Highway  Administration  may  become 
involved  (see  "Available  Conservation 
Measures"  section  below),  any  such 
Federal  involvement  would  also  require 
consultation  under  secticm  7  of  the  Act. 
Any  action  that  would  adversely  modify 
critical  habitat  would  also  jeopardize 
the  continued  existence  of  the  species. 
Most  occurrences  of  this  plants  are  of 
such  small  size  that  a  wetland  fill  less 
than  the  0.13  ha  (0.34  ac)  regulatory 
threshold  (see  "Available  Conservation 
Measures"  section  below)  would 
eliminate  it  The  desi^Eiation  of  critical 
habitat  would  not  provide  additional 
benefits  for  this  species  beyond  the 
protection  afforded  by  listing. 

The  Service  finds,  therefore,  that 
designation  oi  critical  habitat  for  this 
species  is  not  prudent  because  such 
designation  would  likely  inoceese  the 
degree  of  threat  to  the  species  from 
vandalism  and  would  provide  no 
additional  benefit  to  the  species' 
protection.  Protection  of  the  species' 
habitat  Mrill  be  addressed  primarily 
through  the  recovery  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibiticns  against  certain  practices. 
Recognition  thiou^  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal,  State,  and  local 
agencies,  private  organizations,  aiul 
individuals.  The  Act  provides  for 

pOSsH)le  land  nrqiii«iHn«t  and 

cooperation  with  the  states  and  requires 
that  recovery  actions  be  canied  out  for 
all  listed  species.  The  protection 
required  1^  Federal  agencies  and  the 
pr^iibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires       ^ 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  prtqsosed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  ReguJalitms  implementing 
this  interagency  coopanlion  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(aX4)  ofthe^Aet  requires 
Federal  agendesio  coaSat  with  the' 
Service  on  any  action  that  is  likely  to 
jeopardize  the  contim»d  existence  of  a 
speicies  proposed  far  listing  or  result  in 
destruction  t»  adverse  modification  of 
{Boposed  critical  habttat  If  a  species  is 
listed  subsequently,  section  7(aK2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorise,  fund,  or  carry 
out  are  not  likriy  to  jeoperdise  die 
continued  existence  of  the  species  or 


destroy  or  adversely  modify  its  critical 
habitat  If  a  Federal  action  may  aSact  a 
listed  species  tw  its  critical  habitat,  the 
responsible  Federal  agency  must  entv 
into  consultation  with  the  Service. 

Because  Ptagiobofhrys  hirtus  occurs 
in  wetlands,  regulatory  mechanisms 
under  the  Clean  Water  Act  apply  to  this 
species.  Undw  section  404  of  the  Qean 
Water  Act  the  U.S.  Army  Corps  of 
Engineers  (Corps)  regulates  the 
discharge  of  fill  material  into  the  waters 
of  the  United  States,  including 
wetlands.  To  be  in  compliance  with  the 
Clean  Y/atet  Act,  (Kitential  applicants 
are  required  to  notify  the  Corps  prior  to 
undertaking  any  activity  that  would 
result  in  the  fill  of  wetlands  under  the 
Corps'  jurisdiction  (e.g..  grading, 
dischai^e  of  soil  or  other  fill  material.  . 
etc.).  Nationwide  Permit  Number  26  (33 
CFR  330.5  and  33  CFR  330,  App.  A)  has 
been  issued  to  regulate  the  fill  of 
wetlands  that  are  not  larger  than  1.2  ha 
(3  ac),  nor  cause  the  loss  of  waters  of  the 
United  States  for  a  distance  of  more 
than  150  linear  m  (500  lineer  ft)  of 
stieambed  (61  FR  65874).  Where  fill 
woidd  occur  in  a  wetland  less  than  0.13 
ha  (0.34  ac)  in  size,  no  requirement 
exists  to  notify  the  Corps  prior  to  fill 
activities.  Where  fill  would  occur  in  a 
wetland  of  0.13  ha  (034  ac)  to  1.2  ha  (3 
ac)  in  size,  the  Corps  circulates  for 
agency  comment  a  predischarge 
notification  to  the  Service  and  othw 
interested  parties  prior  to  determining 
whether  or  not  the  proposed  fill  activity 
qualifies  under  Nationwide  Permit  26. 
Individual  p«miti  are  required  for  the 
discharge  of  fill  into  wetlands  that  are 
greater  than  1.2  ha  (3  ac)  in  size.  The 
review  process  for  the  issuance  of 
individual  permits  is  more  extensive. 
and  conditions  may  be  included  that 
require  the  avoidance  or  mitigation  of 
environmental  impacts.  The  Corps  has 
discretionary  authorify  and  can  require 
an  applicant  to  seek  an  individual 
permit  if  the  Corps  believes  that  the 
FBSources  are  sufficienUy  important, 
regardless  of  the  wetland's  size.  In 
practice,  the  Corps  rarefy  requires  an 
individual  permit  when  a  pitqect  would 
qualify  for  a  Nationwide  Permit  imless 
a  fedenlly  threatened,  endangered,  m 
proposed  speciea  occius  on  the  site.  If 
a  fBderally  threetened  or  endangersd 
species  or  a  proposed  species  may  be 
affected  by  a  proposed  project,  the 
Corps  nnutensiue  that  it  does  not 
authorize,  fund  or  cany  out  any  action 
that  is  likely  to  jeopardize  the  species' 
contintied  existence,  pursuant  to  sectioo 
7(aX2)  of  the  Endangered  Species  Act. 
Therefore,  if  an  applicant's  project  site 
has  one  or  more  listed  species  on  it,  the 
Corps  would  be  required  to  entw  into 
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consultation  with  the  Service.  Should  P. 
hirtus  become  listed,  the  species  may  be 
afforded  increased  protection  through 
consultation  on  Corps  permits. 

In  addition,  the  FedOTal  Highway 
Administration  would  become  involved 
with  Plagiobothiys  hirtus  when  highway 
maintenance  is  funded,  even  in  part,  by 
the  Federal  government  Any  State 
highMray  activity  being  implemented  by 
ODOT  that  is  partly  funded  by  the 
Federal  govenunent  would  be  subject  to 
review  under  the  Act.  In  addition, 
Department  of  Housing  and  Urban 
Development  projects  and  Natiiral 
Resources  Conservation  Service  projects 
in  areas  that  presently  support  P.  hiitus 
would  also  be  subject  to  review  under 
section  7  of  the  Act. 

Listing  of  this  plant  would  provide  for 
development  of  a  recovery  plan  for  the 
plant.  Such  a  plan  would  bring  together 
State,  Federal  and  private  efforts  for 
conservation  of  the  plant  The  plan 
would  establish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plan  would  set 
recovery  priorities,  note  responsible 
parties,  and  estimate  costs  of  various 
tasks  necessary  to  accomplish  them.  It 
would  also  describe  site-specific 
management  actions  necessary  to 
achieve  conservation  and  survival  of  the 
plant  Additionally,  pursuant  to  section 
6  of  the  Act,  the  Service  would  be  able 
to  grant  funds  to  Oregon  for 
management  actions  promoting  the 
protection  and  recovery  of  this  species. 

Two  sites  currently  receive  some 
protective  management.  The  site  owned 
and  managed  by  ODOT  has  been 
designated  as  a  Special  Management 
Area.  Mowing  is  restricted  to  late  in  the 
fall  when  Plagiobothrys  hirtus  is 
dormant  (N.  Testa,  pers.  comm.  1997). 
The  other  site  in  protective  ownership 
is  oKvned  and  managed  by  TNG.  This 
site,  which  cxurently  contains  about  400 
individual  plants,  is  being  actively 
managed  for  the  protection  and 
development  of  P.  hirtus  habitat  (Almasi 
and  Btngias  1996).  Monitoring,  lifis 
history  studies,  and  transplantation 
experiments  using  field-collected  seed 
have  been  initiated  at  these  two  sites. 
The  objectives  of  these  efforts  are  to 
incfaase  population  sizes,  and  establish 
protocols  for  seed  collection, 
greenhouse  propagation,  and 
transplantation  techniques  (Amsbarry 
and  Meinke  1997). 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibilioQS  and  exceptions  that  apply 
to  all  endangered  plants.  All 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  apply. 
These  prohibitions,  in  part,  make  it 


illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commendal  activity,  sell  or  ofiEw  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  sfiedes  to 
possession  from  areas  uiider  Federal 
jiuisdiction.  In  addition,  ibr  plants 
listed  as  endangered,  the  Act  prohibits 
the  malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
rfamaging  or  destroying  of  such  plants 
in  knowring  violation  of  any  State  law  or 
regulation,  including  State  criminal 
trespass  law.  Certain  eocceptions  to  the 
prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  PR  34272),  to  identify 
to  the  maximiim  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effiect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range. 
Activities  that  wmild  constitute  a 
violation  of  section  9  of  the  Act  include 
removing,  damaging  or  destroying 
Plagiobothrys  hMus  in  violation  of  State 
law.  In  addition,  collection  on  Federal 
lands  without  a  permit  and  other 
actions  considered  to  be  malicious 
damage  to  the  species  on  Federal  lands 
woi'.ld  be  prohibited,  although  P.  hirtus 
is  not  currently  known  to  occur  on 
Federal  lands.  Activities  that  are  not 
likely  to  violate  section  9  of  the  Act 
include  routine  landscape  maintenance, 
clearing  of  vegetation  for  firebreaks,  and 
livestock  grazing  on  privately-owned 
land.  Questions  regarding  whether 
specific  activities  may  constitute  a 
violation  of  section  9  should  be 
addressed  to  the  State  Supervisor  of  the 
Service's  Oregon  State  Office  (see 
A00AES8E8  section). 

The  Act  and  50  CFR  17.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  circiunstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  survival  of  the  species. 
Requests  for  copies  of  the  r^ulations 
concerning  listed  plants  and  animals 
and  general  inquiries  regarding 
proUbitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland.  Oregon,  97232- 
4181  (503/231-2063;  FAX  503/231- 
6243). 


Pnhlk 


SoUcUmI 


The  Service  intends  that  any  final 
action  resulting  from  this  proposal  moU 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concetning  this 
proposed  rule  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning: 

(1)  Biological,  cominerdal  trade,  or  other 
relevant  data  concerning  any  thtwt  (or  lack 
theraof)  to  Pktgfobothry  hirtus: 

(2)  The  location  of  any  additional 
occurroQces  of  this  species  and  the  raasons 
why  any  habitat  should  or  should  not  ba 
dotannined  to  be  critical  habitat  pursuant  to 
section  4  of  the  Act; 

(3)  Additional  information  concerning  Aa 
range,  distribution,  and  population  size  of 
this  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  tlwir  poscibla  impacts  on 
Ploffobotiuys  hirtas. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  die  ' 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  State  Supervisor. 
Oregon  State  Office  (see  A00flE8SE8 
section). 

Nirtioaal  EnTiranmeiital  Piriiqr  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  he 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  designation 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Detsnninations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995,  and  found  it  to 
contain  no  information  collection 
requirements. 
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Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Pronmlgatiea 

Accradingly.  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  titfe  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


r  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
followteg.  in  alphriwtical  order  under 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Thraatened  Plants  to 
read  as  follows: 


117.12 


(h) 


Spades 


Scientiic  nsn>s 


Common  Name 


I  ail  My 


When  Isted 


CrtHctt 


rules 


FuOWEfONQ  PlANTS 


naglobolhrys  hirtus      Rough 

popcofnBowsT. 


U.SX  (OR) 


Boraginaceee/ 
boraQe. 


Hk 


NA 


Dated:  October  22, 1907. 


Dtroctw.  Pish  and  WUdlifs  Service. 

(FR  Doc  97-30473  Filed  11-19-97;  8:45  am] 
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VoL  62.  No.  224 

Thunday,  November  20.  1997 


Thto  aecton  o«  the  FEDERAL  REQISTEW 
contains  docurnents  other  than  rules  or 
proposed  rules  tt^at  are  applicaUe  to  the 
public.  Notices  of  healings  and  investigations, 
convprttee  oieetings,  agency  decisions  and 
ruings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agency 
stalanients  o(  organization  and  functions  are 
axamptos  of  documents  appeanng  m  this 


DEPARTMENT  OF  AGRICULTURE 


[DeGtotNo.V7-0C7-q 

B«lo  ZMton  BV;  AvaMabMNy  of 
Dalannlnatlon  of  Nonragulatod  Status 
for  QonttcaMy  Engin— rod  RadlcdUo 


AQBCV:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 

ACTION:  Notice. 


r:  We  are  advising  the  public  of 
our  determination  that  Bejo  Zaden  BVs 
Radicchio  rosso  lines  designated  as 
RM3-3.  RM3-4.  and  RM3-6,  which 
have  been  genetically  engineered  for 
male  sterility  and  tolerance  to  the 
herbicide  glufosinate  as  a  marker,  are  no 
longer  considered  regulated  articles 
under  our  regulations  governing  the 
introduction  of  certain  genetically 
engineered  oiymisms.  Our 
detennination  is  based  on  our 
evaluation  of  data  submitted  by  Bejo 
Zaden  BV  in  its  petition  for  a 
determination  of  nonregulated  status 
and  an  analysis  of  other  scientific  data, 
This  notice  also  announces  the 
availability  of  our  written  determination 
docmient  and  its  associated 
environmental  assessment  and  finding 
of  no  significant  impact. 
feff-eCIIVE  DATE:  November  7. 1Q97. 


The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  any  written  comments  received 
regarding  the  petition  may  be  inspected 
at  USD  A,  room  1141,  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
aad  4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 


FOR  FURT>CR  MTOIMATION  CONTACT.  Dr. 

Subhash  Gupta,  Biotechnology 
Evaluation.  BSS,  PPQ,  APHIS.  4700 
River  Road  Unit  147,  Riverdale,  MD 
20737-1236;  (301)  734Je761.  To  obtain 
a  copy  of  the  determination  or  the 
environmental  assessment  and  finding 
of  no  significant  impact,  contact  Ms. 
Kay  Peterson  at  (301)  734-4885;  e-mail: 
mkpetersonOaphis.usda.gov. 

SUPPLBUBfTANY  MRMMATKM: 

BackgnmBd 

On  May  28,  1997,  the  Animal  and 
Plant  Health  hispection  Service  (APHIS) 
received  a  petition  (APHIS  Petition  No. 
97-148-Olp)  hxun  Bejo  Zaden  BV  (Bejo) 
of  Warmmhuizen.  The  Netherlands, 
seeking  a  determination  that  Radicchio 
rosso  (red-hearted  chicory)  lines 
designated  as  RM3-3,  RM3-4.  and 
RM3-6,  which  have  been  genetically 
engineered  for  male  sterility  and 
tolcrrance  to  the  herbicide  glufosinate  as 
a  marker,  do  not  present  a  plant  pest 
risk  and,  therefore,  are  not  regulated 
articles  under  APHIS'  regulations  in  7 
CFR  part  340. 

On  August  27. 1997.  APHIS  published 
a  notice  in  the  Federal  Kegialer  (62  PR 
45387-45388.  Docket  No.  97-067-1) 
announcing  that  the  Bejo  petition  had 
been  received  and  was  available  for 
public  review.  The  notice  also  disciissed 
the  role  of  APHIS,  the  Environmental 
Protection  Agency,  and  the  Food  and 
Drug  Adnoinistration  in  regulating 
Radicchio  rosso  lines  RMS-3,  RM3-4. 
and  RM3-6  and  food  products  derived 
from  them.  In  the  notice.  APHIS 
solicited  written  comments  from  the 
public  as  to  wheth^  these  Radicchio 
rosso  lines  posed  a  plant  pest  risk.  The 
comments  were  to  have  been  received 
by  APHIS  on  or  before  October  27, 1997. 
^HIS  received  no  comments  on  the 
subject  petition  during  the  designated 
60-day  comment  period. 

Analysis 

Radicchio  rosso  (Chic/ioriimi  intybus 
L)  lines  RM3-3,  RM3-4.  and  RM3-6 
have  been  genetically  engineered  with  a 
baxnase  gene  from  Bacillus 
amyloliquefaciens  encoding  a 
ribonuclease  which  inhibits  (xillen 
formation  and  results  in  male  sterility  of 
the  transformed  pluts.  The  subject 
Radicchio  rosso  lines  also  contain  the 
nptn  selectable  marker  gene  and  the  6ar 
gene  isolated  from  the  bacterium 
Stieptoinyces  hygmscopicus.  The  bar 


gene  encodes  a  phosphidothricin 
acetyltransferase  (PAT)  ancyme,  which, 
when  introduced  into  a  plant  cell, 
inactivates  glufosinate.  Linkage  of  the 
bamase  gene,  which  induces  male 
sterility,  with  the  bar  gene,  a  glufosinate 
tolerance  gene  used  as  a  marker,  enables 
identification  of  the  male  sterile  line  for 
the  production  of  pure  hybrid  seed.  The 
subject  Radicchio  rosso  lines  were 
transformed  by  the  Affnbacterium 
tumefaciens  method,  and  expression  of 
the  introduced  genes  is  controlled  in 
part  by  gene  sequences  d«rived  from  the 
plant  pathogen  A.  tumefaciens. 

Radicchio  rosso  lines  RM3-3.  RM3-4, 
and  RM3-6  have  been  considered 
regulated  articles  under  APHIS' 
regulations  in  7  CFR  part  340  because 
they  contain  regulatory  gene  sequences 
derived  from  a  plant  pauiogen. 
Howew,  evaluation  of  field  data 
reports  from  field  tests  of  the  subject 
Radicchio  rosso  lines  conducted  in 
Europe  since  1993  and  under  an  APHIS 
permit  since  1995.  indicates  that  there 
were  no  deleterious  effects  on  plants, 
nontarget  organisms,  or  the  environment 
ss  a  result  of  the  environmental  releose 
of  these  Radicchio  rosso  lines. 


Based  on  its  snalysis  of  the  data 
submitted  by  Bejo  and  a  review  of  other 
scientific  data  and  field  tests  of  the 
subject  Radicchio  rosso  lines,  APHIS 
has  determined  that  Radicchio  rosso 
lines  RM3-3,  RM3-4.  and  RM3-6:  (1) 
Exhibit  no  plant  pathogenic  properties; 
(2)  an  no  more  Uksly  to  become  a  weed 
than  Radicchio  rosso  lines  developed  by 
traditional  breeding  techniques;  (3)  are 
imlikely  to  increase  the  mreediness 
potential  for  any  other  cultivated  or 
¥rild  species  with  which  they  can 
interbreed;  (4)  will  not  cause  damage  to 
raw  or  processed  agricultural 
commodities;  and  (5)  will  not  harm 
threatened  or  endangoed  species  or 
other  organisms,  sudi  as  bees,  that  are 
beneficial  to  agriculture.  Therefore, 
Anns  has  concluded  that  Radicchio 
rosso  lines  RM3-3.  RM3-4.  and  RM3-6 
and  any  progeny  derived  from  hybrid 
crosses  with  other  nontransfonned 
Radicchio  rosso  varieties  will  not 
exhibit  new  plant  pest  properties,  i.e.. 
properties  substantially  diffarent  from 
any  obaerved  for  the  subject  Radicchio 
rosso  lines  already  field  tested,  or  those 
observed  for  Radicchio  rosso  in 
traditional  breeding  programs. 
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The  effect  of  this  deteirainatiaa  is  that 
Bejo's  Radicchio  rosso  lines  designated 
as  RM3-3,  RM9-4.  and  RM3-8  are  no 
longer  considered  regulated  articles 
untter  APHIS' regulations  in  7  CFR  part 
340.  Therefore,  the  reqtiirements 
pertaining  to  regulated  articles  under 
those  regulations  no  longer  apply  to  the 
field  testing,  importation,  or  interstate 
movement  of  B^'s  Radicchio  rosso 
lines  RM3-3.  RM3-4.  and  RM3-«  or 
their  progeny.  However,  the  importation 
of  the  sv^ect  Radicchio  rosso  Ihies  or 
seeds  capable  of  propagation  are  still 
subject  to  the  re^rictions  found  in 
APHIS'  foreign  quarantine  notices  in  7 
CFR  part  319. 


NotioMi 


PoUcyAct 


An  enviroomental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  mvironmmtal  impacts 
associated  with  this  determination.  The 
EA  was  i»epared  in  accordance  witiu  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA).  as  amended  (42  U.S.C 
4321  et  seqX  (2)  regulations  of  the 
Council  on  &ivironmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1506).  (3) 
USDA  r^ulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS*  NEPA 
Implementing  Procedures  (7  CFR  part 
372).  Based  on  that  EA.  APHIS  has 
reached  a  biding  of  no  significant 
impact  (FONSI)  with  regard  to  its 
determination  that  Radicchio  rosso  lines 
RM3-3,  RM3-4.  and  RM3-6  and  lines 
developed  from  them  an  no  longor 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Q^ies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listed  underTOR 


RIHIIUI 


%T10N  OOWr ACT. 


Dnw  ia  Washington,  DC.  this  14th  day  of 
Novembar  1997. 


Acting  Adminittialar,  Animal  and  Pkmt 
Heam  buptdkm  Serrkx. 

(FR  Doc.  97-30507  Filed  11-19-97;  S:4S  am) 


DEFARfTMENT  OF  AOmCULTURE 


11 


.     Co.; 


of  PattHon 
andVkua 


AOENCY:  Animal  and  Plant  Health 
Inspection  Service.'USDA. 
ACTION:  Notice. 


We  are  advising  the  public 
that  the  Animal  and  Plant  Healtii 
Inspection  Service  has  received  s 
petition  from  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  certain  potato  lines  genetically 
enoineered  for  resistance  to  tlw 
Colorado  potato  beetie  and  potato  leaf 
roll  virus.  The  petition  has  been 
submitted  in  accordance  with  our 
regulations  concerning  the  introduction 
of  certain  genetically  engineered 
organisms  and  prodncts.  In  accordance 
with  those  regulations,  we  are  soliciting 
public  comments  on  whetbar  these 
potato  llines  present  a  plant  past  ririL 
DATES:  Written  comments  must  be 
received  on  or  befiHe  Januvy  20. 1998. 
AOMCMtt:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-094-1,  Reguktasy 
Analjrsis  and  Development,  FPD, 
APHIS,  Suite  3C03, 4700  River  Road 
Unit  118.  Riverdale.  MD  20737-1238. 
Please  state  that  your  comments  refisr  to 
Docket  No.  97-094-1.  A  capyotibm 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  ajn.  and 
4:30  p.m.,  Monday  throogh  Friday, 
except  holida3rs.  Perscms  wishing  access 
to  that  rtxmi  to  inspect  the  petition  or 
comments  are  adcad  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  fedlitate 
entry  into  the  reeding  room. 
PON  FURTHER  MTORMAYION  CONTACT:  Dr. 
Junes  White,  Biotechnology  Evaluation, 
BSS,  PPQ.  APHIS.  Suite  5B05. 4700 
River  Rood  Unit  147,  Riverdale,  MD 
20737-1236;  (301)  734-5940.  To  obtain 
a  copy  of  the  petition,  contact  Ms.  Kay 
Peterson  at  (301)  734-4885;  e-mail: 
mkpMteisouflephis.usda.gov. 
SUPPUEMBITARV  MFORBATRM:  The 
regulations  in  7  CFR  pert  340. 
"btroduction  erf  Organisms  and 
Products  Altered  or  Produced  Through 
Goietic  Engineering  Which  Are  Plant 
Pests  or  WUch  There  Is  Reason  to 
Believe  Are  Plant  Pests."  r^ulate. 
among  other  things,  the  introduction 
(imp(»tBti<m.  Interstate  movement,  or 
release  into  the  environment)  erf 
orginisms  and  products  altered  or 
produced  tiuough  genetic  engineering 
that  are  plant  pests  or  tiiat  thne  is 
reason  to  believe  sre  plant  pests.  Such 
genetically  engineered  oigudsms  and 
products  an  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petitiim 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 


Paragrqths  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  tiie  petition. 

On  July  23, 1997,  APHIS  received  a 
petition  (APHIS  Petiticm  No.  97-204- 
Olp)  from  Monsanto  Company 
(Monsanto)  of  St  Louis,  MO,  requesting 
a  determination  of  nonragnlatBd  status 
under  7  CFR  part  340  fat  seven 
NewLeef*  Plus  Russet  Burbank  potato 
lines  (Rmfr21-129,  RBMT21-152. 
RBMT21-^50,  Rmf(T22-82.  RBMT22- 
186.  RBMT2»-238.  RBMT22-262), 
which  have  genetically  enginewed  for 
resistance  to  the  Colomdo  potato  beetie 
(CPB)  and  potato  leaf  roll  virus  (PUIV). 
The  Monsanto  petition  states  that  the 
subject  potato  lines  should  not  be 
rogoleled  b^  APHIS  because  they  do  not 
present  a  punt  pest  ridL 

As  described  in  the  petition,  all  seven 
of  the  subject  Russet  Buibenk  potato 
lines  have  been  genetically  engineered 
to  contain  the  ayUIA  gene  from  Bttdllus 
thuringiensis  subsp.  ten^rionis  (Btt), 
which  encodes  an  insecticidal  protein 
that  is  effective  against  CPB,  and  the 
PLRV  replicase  gene  (FLRVrep).  which 
imparts  resistance  to  PLRV.  In  addition 
to  the  cryllLA  gme  and  the  PLRVreo 
gene,  these  potato  lines  contain  eimar 
&e  nptn  selectaMe  maAm  gsne 
(RBMT21-129.  RBMT21-152,  and 
RBI)fT21-350)  or  the  CP«  EPSPS 
selectable  markn  gene  (RBMT22-42, 
RBMT22-1S6.  RBMT22-238,  and 
RBMT22-262).  The  subject  potato  lines 
were  developed  throu^  the  use  of  the 
Affvbacteiium  tumefaciens 
tran^brmation  system,  and  expression 
of  the  introduced  genes  is  contrdUed  in 
part  by  gene  sequences  derived  from  the 
plant  pests  A.  tumefaciens  and  Figvrort 
mosaic  virus. 

The  subject  potato  lines  have  been 
considered  regulated  articles  under  the 
regulations  in  7  CFR  part  340  because 
they  onntain  gene  sequences  dwlved 
from  plant  pests.  Thoe  potato  lines 
have  iwen  evaluated  in  field  trials 
ctmducted  since  1994  tmdw  APHIS 
permits.  In  the  process  of  reviewing  tite 
^^lications  far  field  trials  of  the  sul^ect 
potato  lines,  APHIS  determined  that  the 
vectns  and  other  elements  were 
disarmed  and  that  the  trials,  which  were 
conducted  under  conditions  of 
rejHtxluctive  and  physical  containment 
or  isolation,  would  not  present  a  risk  of 
plant  pest  introduction  or 
dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C  ISOaa  et  seq.).  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protoroa.  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
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plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  sul»tanc8S,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants.  "  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
a^cultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeyt)ees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  [7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  insecticides,  be 
registered  prior  to  distribution  or  sale, 
vnless  exempt  by  EPA  regulation.  In 
this  regard,  EPA  has  issued  a 
registration  to  Monsanto  for  full 
commercialization  of  the  plant  pesticide 
Btt  Cry  in(A)  delU  endotoxin  and  the 
genetic  material  necessary  for  its 
production  in  potato.  Residue  tolerances 
for  pesticides  are  established  by  EPA 
under  the  Federal  Food,  Dnig  and 
Cosmetic  Act  (FFDCA),  as  amended  (21 
U.S.C.  301  et  aeq.),  and  the  Food  and 
Drug  Administration  (FDA)  enforces 
tolerances  set  by  EPA  under  the  FFDCA. 
In  addition  to  the  registration,  EPA  has 
issued  exemptions  from  the  requirement 
of  a  tolerance  for  residues  of  the  subject 
plant  pesticide  Cryin(A)  in  potatoes,  for 
the  NFTn  and  CP4  EPSPS  proteins  as 
plant  pesticide  inert  ingredients  in  all 
plants,  and  for  the  PLRV  replicase 
protein  in  or  on  all  raw  agricultural 
commodities. 

FDA  published  a  statement  of  policy 
on  foods  derived  from  new  plant 
varieties  in  the  Federal  »«;<■*»■•  on  May 
29. 1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  FDA's  authority  for 
ensiulng  food  safety  under  the  FFDCA, 
and  provides  gtiidaince  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 
Monsanto  has  entered  into  consultation 
with  FDA  on  the  subject  potato  lines. 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Status  from  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 


comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
AlfilS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Monsanto's  NewLeaf*  Plus  Russet 
Buibenk  potato  lines  RBMT21-129, 
RBMT21-152,  RBMT21-350,  RBMT22- 
82,  RBMT22-186,  RBMT22-238, 
RBMT22-262  and  the  availability  of 
APHIS'  written  decision. 

AwAarttT'  7  US.C  ISOas-lSOH.  151-187, 
and  1622n:  31  U.S.C  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

Done  in  Washingtoa,  DC  this  14th  day  of 
Novambar  1997. 
CraigA.Ba«d. 

Acting  Administrator.  Aaimal  and  Plant 
Health  Inspection  Service. 
(FR  Doc  97-30508  Filed  11-10-07:  8:45  am] 

aaXSM  COOK  M10-M-P 


DEPARTMENT  OF  COMMERCE 

Eoonofnles  and  Statistics^ 
Administiation 

Sscratary's  20Q0  Census  Advisory 
CoiTMnittse  MsstinQ 

AOaiCY:  Economics  and  Statistics 

Administration.  Department  of 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463.  as  amended  by  PX.  94-409, 
P.L.  96-523,  and  P.L.  97-375),  we  are 
giving  notice  of  a  meeting  of  the 
Commerce  Secretary's  2000  Advisory 
Committee.  The  meeting  will  convene 
on  December  4-5, 1997,  at  the  Embassy 
Suites  Hotel.  1250  22nd  Street.  NW.. 
Washington,  DC  20037.  The  Committee 
will  discuss  woric  plans  for  the  Census 
2000  E)res8  Rehearsal,  including  the 
tabulation  of  data  collected  using  the 
new  questions  that  follow  the  revised 
standards  for  the  classification  of 
Federal  data  on  race  and  ethnicity 
recenUy  issued  by  the  Office  of 
Management  and  Budget. 

The  Committee  is  composed  of  a 
Chair,  Vice-Chair,  and  up  to  thirty-five 
member  organizations,  all  appointed  by 
the  Secretary  of  Commerce.  "The 


Committee  will  consider  the  goals  of 
Census  2000  and  user  needs  for 
information  provided  by  that  census. 
The  Committee  will  provide  a 
perspective  from  the  standpoint  of  the 
outside  user  community  about  how 
operational  planning  and 
implementatioD  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Committee 
shall  consider  all  aspects  of  the  conduct 
of  the  2000  census  of  population  and 
housing  and  shall  make 
reconmiendations  for  improving  that 
census. 

DATES:  On  Thursday,  December  4, 1997. 
the  meeting  %vlll  begin  at  8:30  a.m.  and 
adjourn  for  the  day  at  4:30  p.m.  On 
Friday,  December  5, 1997,  the  meeting 
will  begin  at  8:30  a.m.  and  adjourn  st 
4:00  p.m. 


I:  The  meeting  will  take  place 
at  the  Embassy  Suites  Hotel,  1250  22nd 
Street,  N.W.,  Washington.  DC  20037. 

FOR  RIRTHER  STORMATWH  OONTACT: 

Anyone  wishing  additional  information 
about  this  meeting,  or  who  wishes  to 
submit  written  statements  or  questions, 
may  contact  Maxine  Anderson-Brown. 
Committee  Liaison  Officer,  Dqiertinmit 
of  Commerce,  Bureau  of  the  Census, 
Room  3039,  Federal  Bidlding  3. 
Washington,  DC  20233.  telef^one:  301- 
457-2308.  TDD  301-457-2540. 

SUPfLBCNTARY  MTORMATKNt:  A  brief 
period  will  be  set  aside  on  Friday 
afternoon  for  public  comment  and 
questions.  However,  indlviduab  with 
extensive  questions  or  statements  for  the 
record  must  submit  them  in  writing  to 
the  Commerce  Department  official 
named  above  at  least  three  working  days 
prior  to  the  meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kathy  Maney;  her  telephone  number  is 
301-457-2308.  TDD  301-457-2540. 

Dated:  NovembCT  17. 1997. 


Acting  Under  Secretaryfor  Bconamic  Affain, 
Bcononiics  and  Statistics  AdminiMtntioa. 
(FR  Doc.  97-30861  Filed  11-18-97;  2:52  pm] 
BHJJNO  COM  aSIO-SA-M 
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DEPARTMENT  OF  COMMERCE 
Intsmatlonal  Trsds  AdmlnistratkNi 


[A-427-801.  A-42»-«H,  A-475-a01.  / 

804,  A-4W-a01.  A-66»-801,  A-401-«01.  A- 

411-801] 

Antifriction  Bssrings  (Othsr  Thsn 
TSpsisd  RoNsr  daaringa)  snd  Parts 
Thsfsof  Front  Francs,  Qsnnsny,  Italy, 


snd  ths  UnHsd  Kkigdoni;  Amsndsd 
nnal  RssuRs  of  AmUumping  Duty 
AonNnlstrattvs  Rsvlsws 

AQBICY:  Import  Administration, 

International  Trade  Administration. 

Department  of  Ccmunerce. 

ACTION:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

reviews 

auMMAHr.  On  October  17, 1097.  the 
Depeitment  of  Commerce  (the 
Dqiartment)  published  the  final  results 
of  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  dksn  tapered  roller 
bearings)  and  parts  thereof  from  Ftance, 
Gennany.  Italy,  Japan.  Romania. 
Singapore,  Swedm.  and  the  United 
Kiaqgoimn.  The  classes  or  kinds  of 
merchandise  covered  by  these  reviews 


are  ball  bearings  and  parts  thereof  (BBs), 
cylindrical  roller  bearings  and  parts 
thereof  (CRBs),  and  spherical  plain 
bearings  and  parts  thereof  (SPBs).  The 
period  of  review  is  May  1, 1995,  through 
April  30, 1996.  Based  on  the  correction 
of  certain  ministerial  errors,  we  have 
changed  the  margins  for  BBs  tat  seven 
corapenies,  CRBs  for  three  companies, 
and  SPBs  for  one  company. 
EFFECTIVE  DATE:  November  20, 1997. 
FOR  RMTHER  MFORMATKM  CONTACT:  Jay 
Bisgs  or  Robin  Gray,  Import 
Ad^iinistration,  International  Trade 
Administration,  U.S.  Department  of 
Commoce,  14th  and  Constitution 
Avenue,  N.W.,  Washhagton,  D.C  20230; 
telephone:  (202)  482-4733. 

atlPPLBBITARY  mformation: 

AppKraWe  Stetrte 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  refnences 
to  the  {Hovisions  ^Eective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act  In 
addition,  unless  otherwise  indicated,  all 
dtatioBS  to  the  Depntmenf  s  regulations 
areto die ragulatioDS as  fJM^HaH  at  ig 
CFR  Part  353  (1997). 


Backgromid 

On  October  17, 1997,  the  Department 
published  the  final  results  of  its 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  from  France, 
Gennany,  Italy,  Japan.  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom  (62  FR  54043).  The  review 
covered  21  manubcturers/expoiters  and 
the  period  May  1, 1995,  throij^  April 
30, 1996.  Aftn^  publication  of  our  final 
results,  we  received  timely  allegations 
from  the  petitioner  and  several 
respondents  that  we  had  made 
ministerial  erron  in  calculating  the  fin^l 
results.  We  corrected  our  calculations, 
where  we  agree  that  we  made 
ministerial  errors,  in  accordance  with 
section  751(A)  of  the  Tariff  Act  See 
company-specific  anal]rsia  memoranda 
for  a  description  of  the  changes  that  we 
made  to  correct  the  ministerial  errors. 

A  ■aaiisii  Fi—i  leerits  of  Beviewe 

As  a  result  of  the  amended  margin 
calculations,  the  following  weighted- 
average  percentage  margins  exist  for  the 
period  May  1. 1905,  through  Ai»il  30. 
1006: 


Manutactursr/esportef  and  oounlry 

I  IIUUmC  SSKr  «M.M.*...,....M....M..»....» ....»••.•». ..M«...».......»..M.»».». 

— evnvny:  ■  mas  — TTtrnTirtnii...,. ...inL-i^i 

NPDO  .~~~....._.......»........_».„„......_^_.M.....~_~»..._......„.... 

i-nE*"™'™]] " * "'      '    ^""T"    '""'"" 

Unitad  KInodofii! 

NBW/HI^P  •^•••••»*m*m>...w*  ■•»••••••  .•4.—...., 


10J0 
M2.4e 

7J7 
6.66 
7.02 
^020 
4J6 

16.33 


CRBs  lata 
(peicant) 


>  10.40 


7.16 
4.33 


67  je 


'  This  rale  dU  not  diange  as  a  leauR  oflhe  correcHon  d  nMBlaiM  errors. 


SPSS  rate 
(percent) 


MOJS 


7.16 


Hm  Depeitment  shall  determine,  and 
the  Cualoau  Sendee  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Becnise  itMnpHng  and  other 
simplification  medK>ds  prevent  entiy- 
by-entiy  aasossmenti,  we  have 
calculated,  wiieraTer  possible,  an 
exporter/taqwrterspecific  assessment 
rate  for  each  dass  or  kind  ofATOs.  We 
will  also  direct  the  Customs  Service  to 
collect  cash  deposits  of  estimated 
antidumping  duties  on  aU  u>propiiate 
entries  in  aocoidanoe  widi  tqe 
procedurse  rWanwsed  in  the  final  resnlts 
of  review  (62  FR  54043)  and  as  amended 
by  this  rJetwrnlnation  The  amended 
deposit  requiiemenls  era  eSBctive  far  all 

ahlpmawta  of  thw  iilijwBt  wafrttfi^jfft 

entsnd.  or  withdrawn  frmn  wvehouse, 
far  oonsomptian  on  or  after  the  date  of 


publicatio&  of  this  notice  and  sliaO 
remain  in  efEact  until  puUicatim  of  the 
final  residte  of  the  next  administrative 
reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importen  of  their 
resprmsibility  under  19  CFR  353.26  to 
file  a  certificate  "wgaw^ng  the 
raimbuzseoaait  ofantidumping  duties 
prior  to  Uquidatioo  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  ^  Secretery's 
presumption  that  reimbursement  of 
antidumping  duties  oocnzred  and  the 
subsequent  Maniniiuiiit  of  double 
antidumping  duties. 

Tliis  notice  also  serves  as  a  reminder 
to  parties  subfect  to  administrative 
protective  orders  (APO)  of  their 


responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)  or  conversion  to 
judicial  protective  wder  is  hereby 
requested.  Failure  to  comply  is  a 
vtolationoftheAPO. 

These  administrative  reviews  and  Ais 
notice  are  in  accorduice  with  section 
751(a)(1)  and  (h)  of  Um  Tuiff  Act  (19 
U.S.C  1675(aXl))  and  10  CFR  353.28. 

Ditad:  NovendMr  13. 1997. 

Attistant  Secretary  for  Impott 

AdministTatkm. 

(FR  Doc  97-30558  Filed  11-19-97: 8:45  em] 
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OEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-570-848] 

Final  Datermifurtlon  of  Salea  at  Lass 
Than  Fair  Value:  Certain  Cut-to-Langth 
Carbon  Slaai  Plate  From  the  People's 
Republic  of  China 

AQSICY:  Import  Administration, 
Intematioiiai  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  detennination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  November  20. 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Lyn 
Baranowski,  Doreen  Chen,  Gregory 
Weber,  N.  Gerard  Zapiatn  or  Stephen 
Jacques,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W.. 
WashingtOQ.  D.C.  20230;  telephone: 
(202)  482-1385.  (202)  482-0413,  (202) 
482-1102,  (202)  482-1395  or  (202)  482- 
1391,  respectively. 

Tbe  Applicable  Statute 

Uidess  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Rounds 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulatioDs  are  to 
the  regulations  codified  at  19  CFR  Part 
353  (April  1, 1996). 

Flaal  Detarmiiuitkm 

We  determine  that  certain  cut-to- 
length  cartxin  steel  plate  from  the 
People's  Republic  of  China  ("PRC")  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  feir  value 
("LTFV"),  as  provided  in  section  733  of 
the  Act  The  estimated  margins  are 
shown  in  the  "Suspension  of 
Liqmdation"  section  of  this  notice. 

Case  History 

The  petitioners  in  this  investigation 
are  Geneva  Steel  Company  and  Gulf 
States  Steel  Company. 

Th6  respondents  which  are  PRC  finns 
unless  otherwise  indicated: 

(1)  China  Metallurgical  Import  & 
Export  lianning  Company  ("Liaoning"). 
an  exporter  of  subject  merchandise; 
Wuyang  Iron  and  Steel  Company 
("Wuyang"),  which  produced  the 
merchandise  sold  by  Liaoning; 

(2)  Anshan  Iron  and  Steel  GDmplex 
("AISCO"),  a  producer  of  subject 
merchandise;  Angang  International 
Trade  Corporation  ("Anshan 


International"),  a  wholly-owned  AISCO 
subsidiary  in  China  which  exported 
subject  merchandise  made  by  AISCO, 
and  Sincerely  Asia,  Limited  ("SAL")  a 
partially-owned  Hong  Kong  affiliate  of 
AISCO  involved  in  sales  of  subject 
merchandise  to  the  United  States 
(collectively.  "Anshan"); 

(3)  Baoshan  Iron  &  Steel  Corporation 
("Bao"),  a  producer  of  subject 
merchandise;  Bao  Steel  International 
Trade  Corporation  ("Bao  Steel  ITC").  a 
wholly-owned  subsidiary  of  Bao 
responsible  for  selling  Bao  material 
domestically  and  abroad;  and  Bao  Steel 
Metals  Trading  Corporation  ("B.  M. 
International"),  a  partially-owned  U.S. 
subsidiary  involved  in  U.S.  sales, 
(collectively  "Baoshan"); 

(4)  Wuhan  Iron  &  Steel  Company 
("Wuhan")  a  producer  of  subject 
merchandise;  International  Economic 
and  Trading  Corporation  ("lETC").  a 
wholly-owned  subsidiary  responsible 
for  exporting  Wuhan  merchandise; 
Chewwu  Trader  Ltd.  ("Cheerwu")  a 
partially-owned  Hong  Kong  affiliate  of 
Wuhan  involved  in  sales  of  subject 
merchandise  to  the  United  States 
(coUectively  "WISCO"): 

(5)  Shanghai  Pudong  Iron  and  Steel 
Company  ("Shanghai  Pudong")  a 
producer  and  exporter  of  subject 
merchandise.  During  the  investigation, 
we  also  requested  information  from  and 
conducted  verification  of  Shanghai 
No.l.  a  non-exporting  producer  of 
subject  merchandise  which  Shanghai 
Pudong  had  earlier  indicated  shared  a 
common  trustee,  Shanghai  Metallxugical 
Holding  (Group)  Co.  ("Shanghai 
Metallurgical"). 

We  consider  Liaoning,  Anshan, 
B(u>shan,  WISCO  and  Shanghai  Pudong 
to  be  sellers  of  the  subject  merchandise 
during  the  POL 

Since  the  preliminary  determination 
in  this  investigation  {Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Lerigth 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China.  62  PR  at  31972  Qune 
11, 1997)),  the  following  events  have 
occurred: 

From  June  through  July  1997.  we 
verified  the  questionnaire  responses  of 
the  respondents.  Pursuant  to  section 
782(d)  of  the  Act,  thh  Department 
rejected  certain  portions  of  submissions 
submitted  by  Anshan,  Baoshan  and 
WISCO  one  week  prior  to  verification. 
On  August  5, 1997  we  issued  our 
verification  reports. 

At  the  request  of  the  Department, 
interested  parties  submitted  additional 
information  on  surrogate  values  on 
August  5,  1997.  for  consideration  in  the 
final  determination. 


The  petitionera  and  all  of  the 
respondents  submitted  case  briefs  on 
August  29, 1997,  and  rebuttal  briefs  on 
September  9, 1997.  The  Department 
held  a  public  hearing  for  tlds 
investigation  on  September  16, 1997  at 
the  requests  of  respondents  and 
petitionen. 

On  October  24, 1997,  the  Department 
entered  into  an  Agreement  with  the 
Government  of  the  PRC  suspending  this 
investigation.  Punxiant  to  Section  734(g) 
of  the  Act,  petitioners,  Liaoning  and 
Wuyang  have  requested  that  this 
investigation  be  continued.  If  the  ITCs 
final  determination  is  negative,  the 
Agreement  shall  have  no  force  or  effect 
and  the  investigation  shall  be 
terminated.  See  Section  734(f)(3)(A)  of 
the  Act  If,  on  the  other  hand,  the 
Commission's  determination  is 
affirmative,  the  Agreement  shall  remain 
in  force  but  the  Department  shall  not 
issue  an  Antidumping  duty  order  so 
long  as  (1)  the  Agreement  remains  in 
force,  (2)  the  Agreement  continues  to 
meet  the  requirements  of  subsection  (d) 
and  (I)  of  the  Act,  and  the  parties  to  tlw 
Agreement  cany  out  their  obligations 
under  the  Agreement  in  accoraance 
with  its  terms.  See  Section  734(f)(3)(B) 
of  the  Act 

Scope  of  the  lavastigatMni 

The  pnxhicts  covered  by  this 
investigation  are  hot-rolled  iron  and 
non-alloy  steel  imiversal  mill  plates 
(i.e.,  flat-rolled  products  rolled  on  four 
feces  or  in  a  clewed  box  pass,  of  a  width 
exceeding  150  mm  but  not  exceeding 
1250  mm  and  of  a  »>iirlm*««  of  not  1ms 
than  4  mm,  not  in  coils  and  without 
patterns  in  relief),  of  rectangular  shape, 
neither  dad,  plated  nor  coated  with 
metal,  whether  or  not  pointed, 
varnished,  or  coated  with  plastics  or 
other  nonmetallic  substances;  and 
certain  iron  and  non-alloy  steel  flat- 
rolled  products  not  in  coils,  of 
rectangular  shape,  hot-rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  pUftics  or  other 
nonmetallic  substances,  4.75  mm  or 
more  in  tKirlnnMM  and  of  a  width  which 
exceeds  150  mm  and  measures  at  least 
twice  the  thickness.  Included  as  subject 
merchandise  in  this  petition  are  flat- 
rolled  products  of  nomectangiilar  cross- 
section  where  such  cross-section  is 
achieved  stibeequent  to  the  rolling 
process  (i.e.,  products  which  have  been 
"worthed  after  rolling") — for  example, 
products  which  have  been  bevelled  or 
rounded  at  the  edges.  This  mwrchandise 
is  curranUy  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  Stetes  (HTS)  undw  item 
numbers  7208.40.3030,  7208.40.3060. 
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7208.51.0030,  7208.51.0045, 
7208.51.0060,  7208.52.0000, 
7208.53.0000,  7208.90.0000, 
7210.70.3000,7210.90.9000, 
7211.13.0000,  7211.14.0030, 
7211.14.0045,  7211.90.0000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  cvistoms  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1, 1996,  through  September  30, 
1996. 

Separate  Rates 

All  of  the  respondents  have  requested 
separate,  company-specific  rates.  In 
their  questionnaire  responses, 
respondents  state  that  they  are 
independent  legal  entities.  Of  the  five 
respondents,  Anshan,  Baoshan, 
Liaoning  and  WISCO  have  reported  that 
they  are  collectively-owned  miterprises. 
registered  as  being  "owned  by  all  the 
people."  Shanghai  Pudong  and 
Shanghai  No.  1  are  "owned  by  all  the 
people';  Shanghai  Pudong  has  also 
stated  that  thue  two  finns  are  owned  by 
Shanghai  Metallurgical,  which  is  in  turn 
is  also  owned  by  "all  fhe  people." 
Shanghai  Pudong  stated  that  it  does  not 
have  any  coraoiate  relstionship  with 
any  level  of  me  PRC  Government 

As  stated  in  the  FJna7  Detenninolion 
of  Sales  at  Less  than  Fair  Vahw:  Silicoa 
Carbide  fiotn  the  People's  Republic  of 
China,  59  FR  at  22585,  22586  (Mqr  2, 
1994)  ["Silicon  Carbide")  and  in  the 
Final  Determination  of  siales  at  Less 
Than  Fair  Value:  Fuifuryl  Alcohol  fiom 
the  People's  Republic  of  China,  60  FR  at 
22544  (May  8, 1095)  {"Furfaiyl 
AlcohoF'),  ownership  of  a  company  by 
"all  the  people"  does  not  re^iin  the 
applicfition  of  a  single  rate.  Accordingly, 
each  of  these  respondento  is  eligiblalor 
consideration  for  s  separate  rate. 

To  establish  whether  s  firm  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  establiahad  in  the  Firml 
DetermirHxtion  of  Sales  at  Less  Than 
Fair  Value:  Spatidersfimn  the  People's 
RepuUlc  of  China,  56  FR.  at  20568  (May 
6, 1091)  r'Sporfcfeiv")  and  amplified  in 
Silicon  Cartade.  Under  the  separate 
rates  criteria,  the  Department  assigns 
separate  rates  in  nomnarket-economy 
cases  only  if  an  exporter  can 
affirmatively  demonstrate  the  absence  of 
both  (1)  defuTsmad  (2)  de  facto 
governmental  control  over  export 
activities.  See  Silicon  Carbide  and 
Furfuiyi  Alcohol. 


1.  Absence  of  De  fure  Control 

The  respondento  have  placed  on  the 
administrative  record  a  niunber  of 
documents  to  demonstrate  absence  of  de 
jtire  c(m|rol.  Respondento  submitted  the 
"Law  of  the  PRC  on  Industrial 
Enterprises  Owned  By  the  Whole 
People,"  adopted  on  April  13, 1988  (the 
Industrial  Enterprises  Law).  The 
Department  has  previously  determined 
that  this  Civil  Law  does  not  confer  de 
fure  independence  on  the  branches  of 
govemment-owned  and  controlled 
enterprises.  See  Sigma  Corp  v.  United 
States.  890  F.  Supp.  1077, 1080  (OT 
1995).  However,  the  Industrial 
Enterprises  Law  has  been  analyzed  by 
the  Department  in  past  cases  and  has 
been  found  to  suffidentiy  establish  an 
absence  of  de  jure  control  of  companies 
"owned  by  the  whole  people,"  sadk  as 
those  partidpating  in  diis  case.  (See  e.g.. 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  with  Rollers  from  the  People's 
Republic  of  China.  60  FR  at  14725. 
14727  Qune  5, 1995)  {"Drawer  SZides"); 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Honey 
from  the  People's  Republic  of  China,  00 
FRat  14725, 14727  (March  20, 1905); 
and  Furfuryi  Alcohol.  The  Industrial 
Enterprises  Law  provides  that 
enterprises  owned  by  "the  whole 
people"  shall  make  their  own 
management  decisions,  be  responsible 
for  their  own  profito  and  losses,  choose 
their  own  suppliers,  and  purchase  their 
own  goods  and  materials.  The 
Regulations  of  the  People's  Republic  of 
Chhu  for  Controlling  die  Registration  of 
Enterprises  as  Legal  Persons  (Legal 
Persons  Regulations),  issued  on  July  13, 
1988  by  the  State  Administration  for 
Industry  and  Commerce  of  the  PRC, 
provide  that,  to  qualify  os  legal  persoiu. 
companies  must  have  the  "ability  to 
bear  dvil  liability  independendy"  and 
the  right  to  control  and  nmnwy  their 
business.  These  regulations  also  state 
that,  OS  on  independent  l^al  entity,  a 
company  is  respmnible  for  ito  own 
profita  and  losMs.  See  Notice  of  Final 
Determiaation  of  Sales  at  Lees  Than 
Fair  Vcdue:  Maxiganese  Metal  from  the 
People's  Republic  afOtina,  60  FR  at 
56046  (November  6, 1995). 


In  sum,  in  prior  cases,  the  Department 
has  analyzed  die  Chinese  lawrs  and 
regulations  on  the  record  in  this  case, 
and  foimd  that  they  establish  an  absence 
of  de/uie  control  for  die  types  of 
compames  seolring  separate  rates  in  this 
investigation.  We  have  no  new 
information  in  these  proceedings  which 


would  cause  us  to  reconsider  this 
determination. 

2.  Absence  of  De  Facto  Control 

The  Department  typically  considers 
four  fectors  in  evaluating  whether  eadi 
respondent  is  subject  to  de  facto 
governmental  control  of  ito  expcnt 
functions:  (1)  whether  the  exfmrt  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  authority:  (2)  whether 
the  respondent  has  suthority  to 
negotiate  and  sign  contracto  and  other 
agremnento;  (3)  whether  the  respondent 
has  autonomy  fixim  the  government  in 
making  decisions  regarding  the 
selection  of  managemmt;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  ito  export  sales  and  makes 
independent  decisions  regarding 

disposition  of  profito  or  flnanring  of 

losses.  See,  e.g..  Silicon  Carbide  and 
Furfuryi  Alcohol.  These  facton  are  not 
necessarily  exhaustive  and  other 
relevant  indicia  of  government  control 
may  be  considered. 

Respondento  have  asserted,  and  we 
verified,  the  following:  (1)  they  establiah 
their  own  export  prices  independendy 
of  the  government  and  without  the 
approval  of  a  government  audiority;  (2) 
they  negotiate  contracto,  without 
guidance  from  any  govemmmtol 
entities  or  organizations;  (3)  they  make 
their  own  personnel  decisions  induding 
the  selection  of  management  and  (4) 
they  retain  die  proceiads  of  their  export 
sales,  use  profito  according  to  their 
business  needs,  and  have  the  authority 
to  obtain  loans.  In  addition, 
respondento'  questionnaire  responses 
incUcate  that  company-specific  pricing 
during  the  POI  does  not  suggest 
coordination  among  exporten.  During 
the  verification  proceedings. 
Department  officials  viewed  such 
evidence  as  sales  documento.  company 
correspondence,  and  bank  statements.* 
This  information  supporto  a  finding  that 
there  is  a  de  facto  absence  of 
government  control  of  the  export 
functions  of  these  companies. 
Consequendy.  we  have  determined  that 
the  five  responding  exporters  have  met 
the  criteria  for  the  application  of 
separate  rates.  We  determine,  as  fecto 
available,  that  non-responsive  exporters 
have  not  met  the  criteria  for  ^plication 
of  seperate  rates.  See  also  Commento  1 
and  55. 

China- Wde  Arte 

The  petition  filed  on  November  5, 
1996  identified  28  PRC  steel  producen 
with  the  capadty  to  produce  cut-to- 
length  carbon  steel  plate  during  the  POI. 
We  received  adequate  responses  from 
the  five  respondento  identified  above. 
We  received  certffication  of  nan- 
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shipment  with  respect  to  seven 
companies  from  the  China  Chamber  of 
Commerce  for  Metals  and  Chemicals 
(OOCMC)  in  a  letter  dated  January  22, 
1997.  Additionally,  we  received  a  letter 
from  one  respondent  fiactory  indicating 
shipments  through  p>arties  which  have 
not  responded  to  the  questionnaire.  See 
Non-Responsive  Exporters  section 
above.  All  other  companies  did  not 
respond  to  our  questionnaire.  Further, 
U.S.  import  statistics  indicate  that  the 
total  quantity  and  value  of  U.S.  imports 
of  cut-to-length  carlran  steel  plate  from 
the  PRC  during  the  POl  is  greater  that 
the  total  quantity  and  value  of  plate 
reported  by  all  PRC  companies  that 
submitted  questionnaire  responses. 
Civen  these  discrepancies,  we  conclude 
that  not  all  exporters  of  PRC  plate 
responded  to  our  questionnaire. 
Accordingly,  we  are  applying  a  single 
antidumping  rate — the  China-wide 
rate — to  all  exporters  in  the  PRC  other 
than  those  receiving  an  individual  rate, 
baaed  on  our  presximption  that  those 
respondents  who  failed  to  respond 
constitute  a  single  enterprise  under 
coomion  control  by  the  PRC 
government.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bicycles  From  the  People's 
Republic  of  China,  61  FR  at  19026 
(April  30.  1996)  [Bicycles]. 

Facts  Available 

This  China-wide  antidumping  rate  is 
based  on  facts  available.  Section 
776(a)(2)  of  the  Act  provides  that  "if  an 
interested  party  or  any  other  person — 
(A)  withholds  information  that  has  been 
requested  by  the  administering 
authority:  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (cKl)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
ujSder  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  *  *  *  shall, 
subject  to  section  782(d),  use  the  £acts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title." 

In  addition,  section  776(b)  of  the  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information."  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  that  party  as  the  facts 
otherwise  available.  The  statute  also 
provides  that  such  an  adverse  inference 
may  be  based  on  secondary  information, 
including  information  drawn  from  the 
petition. 


As  discxissed  above,  all  PRC  exporters 
that  do  not  qualify  for  a  separate  rate  are 
treated  as  a  single  enterprise.  Because 
some  exporters  of  the  single  enterprise 
failed  to  respond  to  the  Department's 
requests  for  information,  that  single 
enterprise  is  considered  to  be 
uncooperative.  Accordingly,  consistent 
with  section  776(b)(1)  of  the  Act,  we 
have  applied,  as  total  adverse  facts 
available,  the  highest  margin  calculated 
for  a  respondent  in  this  proceeding. 
Based  on  our  comparison  of  the 
calculated  margins  for  the  other 
respondents  in  this  proceeding  to  the 
margins  in  the  petition,  we  have 
concluded  that  the  highest  calculated 
margin  is  the  most  appropriate  record 
information  on  which  to  form  the  basis 
for  dumping  calculations  in  this 
investigation  since  this  rate  is  higher 
than  the  highest  rate  in  the  petition. 
Accordingly,  the  Department  has  based 
the  China-wide  rate  on  information  from 
respondents.  In  this  case,  the  highest 
calculated  margin  is  128.59  percent 

Fair  Vahie  Comparisons 

To  determine  if  the  cut-to-length  plate 
from  the  PRC  sold  to  the  United  States 
by  the  PRC  exporters  receiving  separate 
rates  %vas  sold  at  less  than  fair  value,  we 
compared  the  "United  States  Price" 
(USP)  to  NV,  as  specified  in  the  "United 
States  Price"  and  "Ncwmal  Value" 
sections  of  this  notice. 

United  State*  Price 

Export  Price 

We  besed  USP  on  export  price  (EP)  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  constructed  export  price 
methodology  was  not  otherwise 
indicated.  In  accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act.  we 
compared  POI-wide  weighted-average 
export  prices  (EPs)  to  NV  based  on  the 
factors  of  production.  See  Company 
Specific  Calculation  Memoranda. 
October  24. 1997. 

For  those  exporters  that  responded  to 
the  Department's  questionnaire,  we 
calculated  EP  based  on  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  marine  insurance,  and 
foreign  brokerage.  See^'Factor 
Valuations"  section  of  this  notice. 

Nonnal  Valne 

A.  Factors  of  Production 

Because  the  Department  has 
determined  that  China  is  a  non-market 
economy  ("NME")  country,  we 


calculated  NV  based  on  factors  of 
production  reported  by  respondents  in 
accordance  with  section  773(c)  of  the 
Act.  Where  an  input  was  sourced  from 
a  market  economy  and  paid  for  in 
market  economy  currency,  we  used  the 
actual  price  paid  for  the  input  to 
calculate  the  NV  in  accordance  with  our 
practice.  See  Lasko  Metal  Products  v. 
United  States  {"Lasko").  437  F.  3d  1442, 
1443  (Fed.  Cir.  1994).  We  valued  the 
remaining  Eactors  using  publicly 
available  information  from  India  where 
possible.  Where  appropriate  Indian 
values  were  not  available,  we  for  the 
most  part  used  publicly  available 
information  from  Indonesia.  In  one  case, 
when  no  appropriate  value  was 
available  from  a  country  at  the  same 
level  of  development,  we  used  a  U.S. 
value.  See  Comment  19  (slag). 

B.  Factor  Valuations 

The  selection  of  the  surrogate  values 
was  based  on  the  quality  and 
contemporaneity  of  the  data.  Where 
possible,  we  attempted  to  value  material 
inputs  on  the  basis  of  tax-exclusive 
domestic  prices.  Where  we  were  not 
able  to  rely  on  domestic  prices,  we  used 
import  prices  to  value  factors.  To  the 
extent  possible,  we  removed  from  the 
import  data  import  prices  from 
countries  which  the  Department  has 
previously  determined  to  be  NMEs.  As 
appropriate,  we  converted  import  prices 
for  inputs  to  delivered  prices.  For  those 
values  not  contemporaneous  with  the 
POI.  we  adjusted  for  inflation  using 
wholesale  price  indices  (WPI),  <x 
consumer  price  indices  (CPI)  published 
in  the  International  Monetary  Fund's 
International  Financial  Statistics.  Fat  a 
complete  analysis  of  our  selection  of 
surrogate  values,  see  each  company's 
Factors  Valuation  Memorandimi  dated 
October  24. 1997.  We  have  made  the 
following  changes  to  surrogate  valuation 
since  the  preliminary  determination: 

To  value  coal,  we  used  import  prices 
for  the  months  contemporaneous  with 
the  POI  for  which  such  data  were 
available  from  the  Monthly  Statistics  of 
the  Foreign  Trade  of  India  [Monthly 
Statistics).  We  also  valued  coal  as  two 
separate  categories:  coking  coal  and 
other  coal.  See  Comment  16.    , 

To  value  iron  ore.  for  the  final 
determination,  we  have,  to  the  extent 
possible,  treated  different  types  of  iron 
ore  as  separate  factors  of  production 
(i.e.,  we  treated  the  different  types  of 
iron  ore  as  separate  inputs  with  separate 
surrogate  values).  When  a  producer  has 
purchased  any  type  of  iron  ore  from  one 
or  more  market  economy  suppliers,  we 
have  relied,  to  the  fullest  extent 
possible,  on  the  market  economy 
purchase  prices  which  vnte  verified  by 
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the  Department  When  a  given  producer 
sourced  a  particular  type  of  iron  ore 
only  locally,  or  {nq)orted  only  an 
insignificant  percentage  of  tbiat  type  or 
iron  ore,  we  valued  that  type  of  iron  ore 
for  that  producer  baaed  on  Indian 
Monthly  Statistics.  See  Comment  16. 

To  value  steel  scrap,  we  used  import 
prices  for  the  months  contemporaneous 
with  the  POI  for  which  such  data  were 
available  from  the  Monthly  Statistics. 
See  Comment  17. 

To  vahie  iron  scrap,  fluorite/fluospar, 
farTomanganese,  magnesiiun  ore, 
aluminum  and  coke,  we  used  Indian 
import  values  for  the  months 
contemporaneous  with  the  POI  for 
which  such  data  were  available  from  the 
Monthly  Statistics.  See  Comment  18. 

To  value  scale,  we  used  the  United 
States  market  price  for  slag,  which  is  a 
similar  product  See  Comment  19. 

To  value  dolomite,  we  used  import 
prices  for  "agglomerated  dolomite"  from 
the  Monthly  Statistics.  See  Comment  15. 

To  value  stones,  we  used  data  from 
the  "Stone,  Send  and  Gravel"  STTC  273 
category  from  the  United  Nations 
Commodity  Trade  Statistics.  See 
Comment  20. 

To  value  silicon  mang«npa«»  we  tised 
import  prices  from  the  Monthly 
Statistics.  See  Comment  21. 

To  value  barge  rates,  we  used  a  simple 
average  of  the  rates  used  in  the 
preliminary  determination  and  river 
rates  from  the  Inland  Waterways 
Authority  of  India  (part  of  the  Ministry 
of  Surface  Tnuispoftation  of  the 
Government  of  bdia)  submitted  by 
respondents.  See  Comment  25. 

'To  value  factory  overhead.  SG&A  and 
profit  for  all  respondents  and  firms,  we 
calculated  a  simple  average  using  the 
financial  reports  of  the  TATA  Iron  and 
Steel  Company  ('TATA")  and  the  Steel 
Authority  of  India  Limited  ("SAIL"). 
See  Comment  3. 

Voificatimi 

As  provided  in  section  782(1)  of  the 
Act,  we  verified  the  information 
sulHnitted  by  respondents  for  use  in  our 
final  determination.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records  and  original  source 
documents  provided  by  the 
respondents. 

Critkali 


Section  735(aM3)  of  the  Act  provides 
that,  in  a  final  determinadon,  the 
Department  will  determine  whether. 
(A)(i)  there  is  a  history  of  dumping  and 
material  injury  by  rmuon  of  dumfMd 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  by  whom,  or  for  whostr 


accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  sul^ect 
merchandise  at  less  than,  its  fair  value 
and  that  there  would  be  material  injury 
by  reason  of  such  sales,  and  (B)  there 
have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

1.  Importer  Knowledge  of  Dumping 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  Mras  selling  the 
plate  at  less  than  foir  value,  the 
Department  normally  considers  margins 
of  15  percent  or  more  sufficient  to 
impute  knowledge  of  dum|dng  for 
constructed  export  price  (CEP)  sales, 
and  margins  of  25  percent  or  more  fat 
export  price  (EP)  sales.  See,  e.g., 
Preliminaiy  Critical  Circumstances 
Determination:  Honey  fiom  the  People's 
Republic  of  China  (PEC).  60  FR  at  29624 
(June  6. 1995)  ("Preliminary  Honey") 
and  NtMce  affinal  Determinatitm  of 
Sates  at  Less  Than  Fair  Value:  Brake 
Drums  and  Rotors  from  tiie  People's 
Republic  of  China.  62  FR  0160  (F^.  28, 
1997)  ("Bnilce  Uruins  and  Rotm^') . 

Since  the  company  specific  matins 
for  EP  sales  in  our  final  determination 
for  carbon  steel  plate  are  equal  to  or 
greater  than  25  percent  for  Anshan. 
Baoshan.  Shanghai  Pudoog  and  WISCO, 
we  have  imputed  knowle<%B  of 
dumping  to  importers  of  sul^ect 
merchandise  from  these  expoiten.  We 
found  that  l.i«nning  had  margins  below 
25  percent  Because  we  foimd  these 
margins  to  be  below  25  percent,  we  do 
not  impute  knowledge  of  diunping  to 
importen  of  subject  merdiandise 
reported  by  I.iaoning.  Therefne  for 
Liaoning,  we  find  that  critical 
circiunstances  do  not  exist  with  respect 
to  the  subject  merchandise. 

2.  Importer  Knowledge  of  Material 
Injury 

Punuant  to  the  URAA,  and  in 
conformance  with  the  WTO 
Antidumping  Agreement,  the  statute 
now  includes  a  provision  requiring  the 
Department,  when  relying  upon  section 
735(a)(3)(A)(ii),  to  determine  whether 
the  in^KntCT  knew  or  should  have 
known  that  there  would  be  material 
injxuy  by  reason  of  the  less  than  fair 
value  sales.  In  this  respect,  the 
preliminary  finding  of  the  Inteniational 
Trade  Commission  (TTC)  is  instructive, 
especially  because  the  general  public, 
including  importers,  is  deemed  to  have 
notice  of  that  finding  as  published  in 
the  Federal  KagistBr.  If  the  ITC  finds  a 
reesonable  indication  of  present 
material  injury  to  the  relevant  U.S. 


industry,  the  Department  wrill  determine 
that  a  reesonable  basis  exists  to  impute  • 
importer  knowledge  that  there  would  be 
material  injury  by  reason  of  dumped 
imports  during  the  critical 
circtunstances  period — the  90-day 
period  b^iiming  with  the  initiatian  oi 
the  inves^ation.  See  19  CFR  351.16(g). 
If.  as  in  this  case,  the  ITC  preliminarily 
finds  threat  of  material  injury  (see  Cut- 
to-Length  Carbon  Steel  Plate  from 
China,  Russia,  South  Africa,  and 
Ukraine,  US.  International  Trade 
Commiasfon.  E>ecember  1096).  the 
Department  will  also  consider  die  extent 
of  the  increase  in  the  volume  of  imparts 
of  the  subject  merchandise  during  the 
critical  (drcumstancea  period  and  the 
magnitude  of  the  margins  in 
determining  whether  a  reasonable  basis 
exists  to  impute  knowledge  that 
material  injury  was  likely.  As  noted 
below,  the  extent  of  the  hnport  increase 
is  neerly  double  that  needed  to  find 
"massive  imports."  Despite  the  fact  that 
the  ITC  found  only  threat  of  injury,  we 
find  that  the  sheer  volume  of  imports 
entering  the  U.S.  from  the  PRC  would 
have  alerted  importers  to  the  fact  that 
the  U.S.  industry  would  be  injured  by 
these  dumped  imports. 

3.  Massive  linparts 

When  examining  the  voliuie  and 
value  of  trade  flow  data,  the  Department 
typically  compares  the  export  volume 
for  equ^  periods  inmiediately  preceding 
and  following  the  filing  of  the  petition. 
Punuant  to  10  CFR  353.16(fX2),  unless 
the  imports  in  the  comparison  period 
have  increased  by  at  least  15  percent 
over  the  imports  during  the  base  period, 
we  will  not  consider  the  imports  to  have 
been  "massive."  In  order  to  determine 
whether  there  have  been  massive 
imports  of  cut-to-length  plate,  we 
compared  imports  in  the  three  months 
following  the  initiation  of  the 
inve^gation  with  imports  in  the  three 
months  preceding  initiation. 

In  this  case,  inq>orts  of  Chinese  plate 
increased  29  percent  in  the  three 
months  following  the  initiation  of  the 
investigation  when  compared  to  the 
three  months  preceding  initiation,  or 
nearly  two  times  the  level  of  increase 
needed  to  find  "massive  imports" 
during  the  same  period. 

4.  China-Wide  Entity  Results 

With  respect  to  companies  subject  to 
the  China-wide  rate  (i.e.,  companies 
which  did  not  respond  to  the 
Department's  questionnaire),  we  are 
imputing  importer  knowledge  of 
dumping  based  on  the  China-wide 
dumping  rate  which  is  greater  than  25 
percent  As  noted  above,  we  have  also 
determined  that  importen  knew  or 
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should  have  known  that  there  would  be 
material  injury  to  the  U.S.  industry  due 
to  diunping  by  the  China-wide  entity 
based  on  the  ITC's  preliminary 
determination  and  the  bet  that  imports 
in  the  comparison  period  are  nearly 
twice  the  level  for  fading  "massive 
imports."  In  the  absence  of  shipment 
data  for  the  China- wide  entity,  we  have 
determined  based  on  the  facts  available, 
and  making  the  adverse  infisrence 
permitted  under  section  776(b)  of  the 
Act  because  this  entity  did  not  provide 
an  adequate  response  to  our 
questionnaire,  that  there  were  massive 
imports  of  certain  cut-to-length  carbon 
steel  plate  by  companies  that  did  not 
respond  to  the  Department's 
questionnaire.  Therefore,  we  determine 
that  critical  circumstances  exist  with 
regard  to  these  companies. 

5.  Cooperating  Respondents  Resultt 

Based  on  the  ITC's  preliminary 
determination  of  threat  of  injury,  the 
massive  increases  in  imports  noted 
above,  and  the  margins  greater  than  25 
percent  for  Anshan,  Baoahan.  Shanghai 
Pudong  and  WISCO,  the  Department 
determines  that  critical  circumstances 
exist  for  Anshan,  Baoshan.  Shanghai 
Pudong  and  WISCO.  Because  we  found 
margins  to  be  below  25  percent,  we  do 
not  impute  importer  knowledge  of 
dumping  for  Liaoning.  Therefore  for 
Liaooing,  we  find  that  critical 
circumstances  do  not  exist  with  respect 
to  the  subject  nmchandise. 

Ibmk  01  IslmelM  Party  fiWBincirts 

a.  Genera]  Commenta 

1  Separmts  Rate* 

2  Reporting  of  Sale* 

S    Financial  Data  from  Indian  Annual 
Repots 

4  OffstH.  Interact  BxpaoM  by  Shuft-tacia 

Income 

5  Exclusion  of  Packing  and  Other  Expenaae 

fromSGAA 

6  Excluakmof  Taxes  from  SGJtA  and 

overhead 

7  Adjustment  of  Overhead  Rate 

8  Enaigy  Adjustment 

9  Credit  for  By-Products 

10  Treatment  of  Gases 

11  Valuation  of  Self-Produced  Inputs 

12  Domastic  Inland  Freight  Expenses 

13  Regression- Based  Analysis 

14  Labor  FKton 

15  Valxiation  of  Limestone.  Dolomite  and 
Qajcklime 

16  Basket  Categories— Coal  and  Iron  Ore 

17  Steel  Scrap.  Pig  Iron  Valuation 
IS    Valuation  of  Iron  Scrap.  Fluotite/ 

Fluorspar,  Coke,  Aluminum,  Magnesium 

19  Scale  and  Slag 

20  Stones 

21  Silicon  Manganese 

22  Electricity 

23  Nominal  vs.  Actual  Thickness 

24  Alloy/Non-Alloy  Steel  Issue 

25  River  Freight 


26  Ocean  Freight  Rates 

27  BTok.erage  and  Handling 

28  Rejection  of  Untimely  Factual 
Information 

29  Methodology  Used  for  Selection  of 
Surrogate  Values 

30  Ministerial  Error — Freight  for  Purchases 
of  Certain  Input* 

b.  Anshan  Specific  Commenta 

31  Valuation  of  Certain  Input* 

32  Valuation  of  Ocean  Fright  for  Input(s) 
imported  from  Market  Economy 
Suppliers 

33  Factor*  for  Sintering  Plant 

34  Anshan'*  Reporting  Methodology 

35  Freight  Amount  on  SAL  Invoices 

36  Labor  Plate  Mill.  Roughing  Mill,  Other 
Sintering  Mill 

37  Material  Inputs  at  No.  2  Steelmaking 
Plant 

38  By-Product  Credits 

39  Credit  For  By-Prodiicts  Produced  in 
Coke  Plant 

40  Raw  Material*  for  Sintering  Shop 

41  Moisture  Content  of  a  Certain  Factor 

42  Ministerial  Error* 

c.  Baoehan  Specific  Comments 

43  Product  Specificity 

44  Purtlwr  Processing  of  By-Products 

45  Inooiuistencies  discovered  at 
Verification 

46  Freight  Reporting 

47  Valuation  of  Certain  Input 

48  Packing 

d.  Uooning/Wuyang  Specific  Comments 

49  Verification  of  Wuyang'*  Labor 
AllocatioiM 

50  Wuyang'*  Standard  Raw  Material 
Consumption  Rates 

51  Reliability  of  Labor  Allocatiotu 

52  Tteatment  of  Heavy  Oil.  Oxygen  and 
Coal  Gas 

53  Transportation  from  Facttxy  to  Port 

e.  Shaaghai  Pudong  Speech:  Comments 

54  Facts  Available 

55  Shanghai  Pudong  and  Shanghai  Na  1 

56  Unreported  Consumption  of  Input 

57  Transportation  Charges  far  Certain 
Inputs 

58  Urueportsd  Inputs  from  UnafRliatsd 
Company 

59  GasInpuU 

60  Adjusbnent  of  Labor  Inputs 

61  Assigiunent  of  Appropriate  Surrogate 
Values 

62  Ministaial  Ernns 

/.  WISCO  Specific  Gxaunents 

63  Facts  Available 

64  By-Product  Credits 

65  Facts  Available  for  a  Certain  Input 

66  Financial  Records 

67  Product  Specificity 

68  Adjustment  of  Labor  Inputs 

69  Ministerial  Error-River  Freight 


Interwetiwl  Party 

Comment  1 :  Separate  Rates 

Petitioners  contend  that  the 
Department's  preliminary  decision  to 
assign  separate  rates  to  the  five 
respondents  who  submitted 


questionnaire  responses  in  this  case — 
Anshan,  Baoshan,  Liaoning.  WISCO  and 
■ShAnghai  Pudong — caunot  be  sustained 
in  the  final  detennination.  Petitioners 
note  that  under  the  Department's  policy, 
exporters  in  non-market  economies  are 
entitied  to  separate,  company-specific 
margins  only  when  they  can 
demonstrate  an  absence  of  government 
control  over  export  activities,  both  in 
law  and  in  fact.  Final  Detennination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20,588  (May  6, 1991)  ("Sporik/ers"): 
Silicon  Carbide.  They  assert  that  none  of 
the  PRC  respondents  has  met  this 
burden  of  proof,  whether  with  respect  to 
de  jure  or  de  facto  control.  Petitioners 
claim  that  the  PRC  government  controls 
the  steel  industry. 

Petitioners  also  claim  that 
respondents  did  not  fully  cooperate 
with  the  Department.  They  note  that 
Baoshan  only  submitted  certain 
"excerpts"  from  its  annual  report  to  the 
Department  at  verification.  In  addition, 
they  contend  that  Anshan  did  not 
provide  certain  reports  and  financial 
statements.  Petitioners  argue  that  this 
information  would  likely  demonstrate 
that  respondents  are  not  entiUed  to  a 
separate  rate. 

Respondents  argue  that  petitioners' 
aigiunents  regarding  separate  rates  are 
factually  and  legally  flawed  and  must  be 
rejected. 

Respondents  note  that  in  the 
preliminary  detennination.  the 
Department  determined,  respondents 
were  not  subject  to  de  jure  or  de  facto 
government  control.  They  assot  that 
petitioners  do  not  providiB  any  valid 
arguments  or  evidence  that  would 
juirtify  a  reconsideraticm  of  this 
detennination.  Respondents  also  luite 
the  Department  verified  the  accuracy  of 
this  information.  Accordingly,  they 
assert  that  the  Department  should  affirm 
its  finding  of  an  absence  of  de  jure  and 
de  facto  control  in  the  final 
detennination  and  should  continue  to 
calculate  a  separate  rate  for  each 
respondent  in  the  final  determination. 

uepartment's  Position:  We  agree  with 
respondents.  The  Department's  NME 
separate  rates  policy  is  based  upon  a 
rebuttable  pcestunption  that  NME 
entities  operate  under  government 
control  end  do  not  merit  separate  rates. 
This  presimiption  can  be  overcome  by  a 
respondent's  affirmative  showring  that  it 
operates  without  de  jure  or  de  facto 
government  control 

We  foimd  that  the  respondents  have 
met  their  affinnative  evidentiary  burden 
with  respect  to  the  Department's 
taitmion  of  de  jure  control,  because  they 
have  provided  cofues  of  business 
licences  and  the  applicable  govemmeot 
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statute  granting  them  the  right  to 
operate  as  ind^>endent  companies. 

We  found  that  the  respondents  met 
the  evidentiary  burden  with  respect  to 
de  facto  control  as  well.  During 
verification,  the  Department  examined 
the  issue  and  foimd  that  information 
provided  by  respondents  supported  the 
contention  that  there  is  a  defiicto 
absence  of  government  control  of  the 
eiqrart  functions  of  the  respondents.  See 
Separate  Rates  Memorandum.  October 
24,  1997.  ConsequenUy,  we  have 
determined  that  the  respondents  have 
met  the  criteria  for  the  application  of 
separate  rates. 

We  also  disagree  with  petitioners' 
assertion  that  Baoshan  failed  to  provide 
a  complete  annual  report  at  verification. 
The  Department  examined  the  entire 
annual  report  at  verification  and 
included  in  the  voification  exhibits 
those  segments  applicable  to  the 
investigation.  We  also  disagree  mth 
petitioners  that  Anshan  did  not 
cooperate  regarding  submission  of 
certain  doctnnents;  the  Department 
never  requested  the  documents 
petitioners  claim  Anshan  refused  to 
provide. 

Conmtent  2:  Reporting  of  Sales 

Petitioners  contend  that  the 
respondents  do  not  appear  to  have 
reported  all  of  their  sales  for  export  to 
the  United  States.  They  state  that  a 
review  of  the  quantity  and  value  of 
subject  merchandise  reported  by  the 
respondents  during  the  six-month  POI 
shoMTs  that  sales  of  &e  subject 
nierchandise  were  onder-reported  as 
compared  to  U.S.  import  st^istics. 
Petitioners  contend  mat  should  the 
Depattment  find  that  any  respondent 
that  has  failed  to  cooperate  by  not 
reporting  sales  of  the  subject  *' 

merchandise  for  esqMrt  in  its 
questicmnaire  response  should  be 
deemed  a  non-responsive  Bxporter  and 
denied  eligibility  for  consideration  for  a 
separate  rate. 

RespcHidents  contend  that  as  psrt  of 
its  investigstion  in  this  case,  the 
Department  has  conducted  a  thorough 
examination  oi  the  sales  made  during 
the  period  of  investigstion  by  eadkm 
the  respondents  involved  in  this, 
proceeding.  Respondents  assert  that  die 
Depaitmant's  examination  ctmfizmed 
diet  the  rsspondeitts  have  reported-all  of 
their  sales  properly. 

OspoitBienrs  PtMftioffi:  We  agree  with 
respondsnts.  The  Department 
conducted  verification  of  the  sales 
quantity  snd  value  totals  suhnrittsd  by 
each  of  the  respondents  in  the 
questionnaiie  responses  and  we  found 
mat  all  respondents  prc^ierly  reported 
sales  during  the  POL 


Comment  3:  Financial  Data  From 
Arwual  Reports  of  Indian  Steel 
Companies 

Petitioners  argue  that  the  Department 
should  use  financial  data  from  aninml 
reports  of  major  steel  producers  in  the 
principal  suirogate  coimtry  to  calcidate 
factor  values  for  profit,  SG&A  and 
overhead.  Petitioners  claim  that 
representative  data  that  most  accurately 
reflect  the  current  wAming*  and 
expenditures  of  Indian  cut-to-length 
plate  ("CTLP")  producers  can  be  found 
in  recent  aimual  reports  of  the  two 
largest  Indian  steel  plate  prtxtucers:  die 
TATA  Iron  and  Steel  Company 
("TATA")  and  the  Steel  Authority  of 
Lidia  Limited  ("SAIL").  Petitioners  state 
that  these  reports  closely  correlate  with 
the  POI  and  the  industry  being 
investigated.  Petitioners  note  that  the 
Department  used  a  very  similar 
methodology  in  its  selection  of  sturogate 
values  in  the  concurrent  investigation  of 
imports  of  CTLP  from  the  Ukraine. 
Petitionns  stats  that,  in  its  preliminary 
detennination  for  both  Azovstal  and 
Dyich.  the  Dqwrtment  calculated  COM, 
SG&A,  profit  and  overiiead  by  averaging 
data  fixnn  the  annual  reports  of  two 
companies  in  Brazil,  the  principal 
surrogate  country  in  that  case.  See  ' 
Prelimiruay  Determination  of  Sales  at 
less  Than  Fair  Value:  Certain  Cut-to- 
Lmgfh  Carbon  Steel  Plate  fiom  the 
Ukraine.  62  FR  at  31957.  June  11. 1997. 
In  contrast,  petitioners  claim  the  most 
recent  data  published  in  the  Reserve 
Bank  oflnma  Bulletin  (dated  April 
1995)  are  for  1992-1993.  They  argue 
there  is  no  indication  that  any  of  this 
combined  dafa  is  sudited  or  follows 
Indian  oenerslly  accepted  accoimting 
principles  (GAAP).  Finally,  they  state 
that  the  Reserve  Bank  data  used  in  the 
preliminary  detennination  are  not 
specific  to  steel  production  and  include 
an  unknown  number  of  other 
manufacturing  and  nhemirwl  companies. 

ReqKmdents  agree  fbat  the  use  of 
infumation  from  Jndiaa  steel  produces 
may  be  preferable  to  the  rates  obtained 
from  ihe  ResaveBank  of  India  Bulletin. 
However,  raspcmdents  dlssgrse  with 
petitioners'  suggestion  that  the 
Dqiartment  shoold  limit  its  analysis  to 
SAIL  and  TATA  when  there  is 
information  on  the  record  for  six  such 
companies:  (1)  TATA;  (2)  SAIL:  (3) 
Pennar  Steels,  Inc.  ('Tennar");  (4) 
Nippon  Denro  Iqwt  Ltd.  ("Nippon 
Denro");  (5)  Visvesvar^ra  Iron  k.  Steel 
Ltd.  ("Visvasvaiaya"):  and  (6)  Lloyds 
Metals  and  EngiiMers,  Ltd.  ("Lloyds"). 
Respondents  sgree  that  the 
Department's  pwl  in  ■w1«»»^f^  expense 
rates  should  be  to  use  representative 
data  that  most  accurately  r^ect  tbs 


(nirrent  earnings  and  expendittues  of 
Indian  cut-to-length  plate  producers. 
Respondents  claim  that  ignoring  two- 
thirds  of  the  data  that  is  on  the  record 
would  be  clearly  inconsistent  with  the 
Department's  goal  of  obtaining 
representative  data — and  would  violate 
the  Department's  fundamental 
obligation  to  calculate  dumping  margins 
as  fairly  and  accurately  as  possible. 
Respondents  also  dispute  petitioners' 
claim  that  there  is  insufficient  detail  in 
SAIL'S  annual  report  to  calculate  an 
overhead  rate. 

Liaoning  and  Wuyang  argue  that  the 
Department  should  calculate  surrogate 
overhead  costs,  SG&A  expenses,  and 
profit  using  the  actual  date  contained  in 
the  annual  financial  reporte  of  the  sbc 
Indian  produoos  of  flat-rolled  steel 
products  that  are  on  the  record  in  this 
investigation.  They  argue  that  the  date 
contained  in  these  six  annual  reports  are 
more  appropriate  for  calculating 
overhead,  profit  and  SGftA  ratios  than 
the  information  from  the  Reserve  Bank 
of  India  Bulletin  used  in  the  preliminary 
detennination  because  the  annual  report 
financial  information  is  specific  to 
India's  steel  industry.  They  stete  that 
using  factory-specific  information  also 
would  be  consistent  with  the  approach 
taken  by  Conunerce  in  a  nmnber  of 
other  investigations.  See  Brake  Drums 
and  Rotors.  62  FR  9160;  kMamine 
Institutioncd  Dirmerware  Products  From 
the  People's  Republic  ofChirta.  62  FR 
1708  (January  13. 1997);  Tapered  Roller 
Bearingt  and  Parts  Thweaf.  Finished  or 
Unfinished,  from  the  Hungarian 
People's  Republic,  52  FR  17428  (May  8. 
1987);  Bicycles,  61  FR  19028. 

Liaoning  and  Wuyang  also  argue  that 
the  finwncial  experience  of  these 
companies  lepresento  a  Inoad  spectrum 
of  India's  flat-rolled  steel  industry,  and 
an  analysis  that  omite  certain  companies 
(or  uses  only  the  Isrge  or  only  the  small 
companies)  would  rasult  in  overhead, 
profit  and  SG&A  ratios  that  are  not 
representative  of  either  India's  at 
China's  steel  industry.  For  example,  not 
all  of  the  PRC  respondents  are  Isige- 
scale  producers  like  the  Indian 
producers  SAIL  and  TATA.  Wuyang.  in 
particular,  is  a  small  steel  mill,  whose 
snnual  sales  are  only  ten  percent  of 
those  of  TATA,  and  whose  size  (in 
number  of  emplo)rees)  is  far  more 
similar  to  Visvesvazaya  or  Nippon 
Denro.  Moreover,  they  argue  that 
Wuyang  does  not  have  a  blast  fomaoe  or 
basic  oxygen  furnace.  Wuyang's 
steelmaking  relies  entirriy  on  electric 
SIC  furnaces,  and  Wuyang's  oveihead, 

CBt  snd  SG&A  ratios  are  much  more 
ly  to  be  similar  to  those  of  Lloyds  or 
Pennar  than  those  of  SAIL  or  TATA. 
They  state  that  only  an  analysis  that 
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includes  all  the  Indian  steel  producers 
will  result  in  surrogate  overhead,  profit 
and  SG&A  ratios  tint  are  equally 
representative  of  the  surrogate 
experience. 

Liaoning  and  Wuyang  argue  that,  in 
calculating  the  ratios.  Commerce  should 
not  calculate  weighted-averagv.  ratios  for 
the  Indian  steel  producers.  Rather, 
Qjmmerce  should  calculate  overall 
ratios  using  a  straight  average  of  the  data 
contained  in  the  six  companies' 
financial  statements.  See  Bicycles  from 
China,  61  FR  at  19039  (when  using  the 
Indian  producers'  annual  reports  to 
derive  overhead,  profit  and  SC&A, 
Commerce  calculated  "a  simple  average 
of  the  financial  statements  consistent 
with  (its]  normal  practice"). 

Petitioners  argue  the  Department 
should  not  rely  on  the  data  from  Pennar. 
Nippon  Denro.  Visvesvaraya  or  Lloyds 
Metals  at  all,  but  instead  use  data  from 
SAIL  and  TATA  only.  Petitioners  state 
that  the  Department's  preference  is  to 
derive  its  calculation  of  NME  financial 
ratios  from  firms  that  are  significant 
producers  of  merchandise  that  is 
identical  or  most  similar  to  that 
produced  by  the  respondents  under 
investigation.  See  Melamine 
Institutional  Dinnenmre  Products  from 
the  People's  Republic  of  China.  62  FR 
1708,  1712  Oanuary  13. 1997);  Brake 
Drums  and  Brake  Rotors  from  the 
People's  Republic  of  China,  62  FR  9160, 
9187  (Feb.  28.  1997)  (Final 
Determination)  (financial  data  of  two 
companies  not  used  because  there  was 
no  information  indicating  their 
production  of  subject  merchandise 
during  the  POf);  Polyvinyl  Alcohol  from 
the  People's  Republic  of  China.  61  FR 
14057  at  14061  (\4arch  29,  1996)  (Final 
Determination)  ("the  Department  seeks 
to  base  surrogate  values  on  the  industry 
experience  closest  to  the  product  under 
investigation") .  Petitioners  claim  that 
TATA  and  SAIL  are  companies  that 
produce  cut-to-length  carbon  steel  plate. 
By  contrast,  petitioners  claim  Pennar 
Steels,  Nippon  Denro,  Visvesvaraya,  and 
Lloyds  Metals  do  not  produce  subject 
merchandise.  Therefore,  petitioners 
argue  that,  because  reliable  financial 
data  is  available  from  Indian  carbon 
steel  plate  producers,  consistent  with  its 
standard  practice,  the  Department 
should  not  rely  on  the  data  of  other 
companies  that  do  not  produce  subject 
merchandise. 

Department's  Position:  We  agree  with 
petitioners.  It  is  the  Department's 
preference  to  base  SC&A  and  profit 
ratios  on  data  from  actual  producers  of 
subject  merchandise  in  the  surrogate 
country.  See  Brake  Drums  and  Rotors, 
62  FR  at  9168.  Of  the  six  companies 
whose  annual  reports  were  submitted 


on  the  record,  only  SAIL  and  TATA 
actually  produce  cut-to-length  caibon 
steel  plate.  In  addition,  SAIL  and  TATA 
are  the  only  two  companies  whose 
annual  reports  reflect  the  costs  of 
producing  steel  and  hot-rolled  coils. 
This  is  relevant  as  all  five  Chinese 
resp>ondent8  produce  cotla  and  steel  that 
are  manufactured  into  plate.  The 
Department  is  not  using  the  AnmiAl 
report  of  Visvesvaraya  because  it  is  a 
subsidiary  of  SAIL  and,  therefore,  all  its 
financial  information  is  already 
incorporated  into  SAIL's  annual  report 
In  addition,  Visvesvaraya  produced 
alloy  and  specialty  steel,  not  cut-to- 
length  plate.  The  Department  is  not 
using  Pennar's  annual  report  because 
Pennar  buys  hot-rolled  coils  and 
processes  the  coils  into  cold-rolled 
strips.  Thus,  Peimar  produces  neither 
steel  nor  cut-to-length  plate.  The 
Department  is  not  using  the  annual 
report  of  Lloyd's  Metals  or  Nippon 
because  both  produce  sponge  iron  and 
send  the  iron  to  an  affiliate  where  it  is 
processed  into  hot-rolled  coils  (the 
affiliates'  costs  are  not  inporporated  into 
the  annual  reports).  The  coils  are  then 
sent  back  to  Lloyd's  and  Nippon,  where 
they  are  processed  into  cold-rolled 
products.  Thus,  like  Pennar,  neither 
Lloyd's  Metal  nor  Nippon  produces 
steel  or  cut-to-length  plate. 

In  contrast,  the  annual  reports  of  both 
SAIL  and  TATA  list  plate  as  products. 
In  addition.  Iron  and  Steel  Works  of  the 
World,  12th  edition  lists  both 
companies  as  producers  of  plate.  There 
does  appear  to  be  a  slight  discrepancy 
in  regard  to  TATA.  Page  49  of  TATA'S 
annual  report  indicates  that  TATA  has 
not  produced  any  "plate"  since  1993. 
However,  the  physical  characteristics  of 
the  "plate"  category  for  the  production 
statistics  are  unclear.  It  is  possible  that 
products  that  the  Department  considers 
plate  could  be  included  in  the  category 
"sheets".  Furthermore,  TATA's  unmiA) 
report  shows  significant  production  of 
both  steel  and  hot-rolled  coils. 

Consequently,  for  the  final 
determination,  we  have  calculated 
overhead,  SG&A,  and  profit  surrogate 
values  by  using  a  simple  average  of 
relevant  data  horn  the  annual  reports  of 
TATA  and  SAIL. 

Comment  4:  Interest  Expenses  Offset  for 
Short-Term  Income 

Liaoning  and  Wuyang  argue  that 
Commerce  should,  when  possible,  o&et 
the  interest  and  financial  expenses  of 
Indian  steel  producers  with  their 
corresponding  operating  income.  That 
is,  when  calculating  SCicA,  Commerce 
should  offset  interest  expenses  by  the 
amoimt  of  short<term  interest  income. 
See  Brake  Drums  and  Rotors,  62  FR  at 


9168  (Department  reduced  interest 
expenses  by  amoimts  for  interest 
income  and  also  allocated  a  portion  of 
"other  income"  as  short-term  interest 
income  for  those  companies  that  did  not 
specify  a  breakdown  of  their  non- 
operating  income);  see  also  Frozen 
Concentrated  Orange  Juice  from  Brazil; 
Pinal  Results  of  Antidumpirig  Duty 
Administrative  Review,  55  FR  26721, 
Comment  8  {June  29, 1990).  Liaoning 
and  Wuyang  state  that  merely  adding 
financial  expenses  to  SG&A  without 
reducing  those  amounts  by  any 
corresponding  operating  income  would 
overstate  actual  net  financial  expenses. 
They  claim  that  offsetting  financial 
expenses  against  financier  gains  reflects 
more  accurately  the  Indian  producen' 
actual  financial  cost  of  doiog  business. 

Petitionen  argue  that  Liaoning  is 
incorrect  in  arguing  that  the  Department 
should,  when  posswle,  offset  interest 
and  financial  expenses  of  Indian  steel 
producers  with  their  corresponding 
operating  income.  Petitioners  argue  that 
neither  Brake  Drums  and  Rotors  nor 
Frozen  Cortcentrated  Orange  Juice  from  ' 
Brazil  supports  ofEMtting  ftnanri*! 
expenses  by  operating  income  other 
than  short-term  interest  earned. 
Petitioners  state  that  in  Brtilpi  Drums 
and  Rotors,  where  the  respondents 
made  the  same  claim  baaed  on  the 
Orange  Juice  determination,  the 
Department  o&et  intoest  expenses  by 
the  amoimt  of  short-term  interest 
income.  Petitioners  cite  Brake  Drums 
and  Rotors,  in  which  the  Department 
"diaagrBe{d}  that  operating  income 
*  *  *  should  be  in  the  ofibet."  62  FR  at 
9168.  Petitioners  claim  that  although  the 
Department  did  o&et  the  interest 
expense  of  certain  producen  by  a 
portion  of  their  "otiier  income"  or 
"miscellaneous  receipts."  this  was  done 
merely  as  a  means  of  allocating  short- 
term  interest  costs  for  those  producers 
whose  financial  statements  did  not 
specify  a  breakdown  of  non-openting 
income.  Petitioners  argue  that  interest 
and  financial  expenses  may  be  reduced 
by  amounts  for  interest  income  only  if 
the  surrogate  producers'  financial 
reports  note  that  the  income  was  short- 
term  in  nature. 

Deparfment's  Position:  We  agree  with 
petitioners.  The  Department  wUl  otbet 
interest  expense  by  short-term  interest 
income  only  where  it  is  clear  from  the 
financial  statements  that  the  interest 
income  was  indeed  short-term  in  nature. 
See  Brake  Drums  at  Rotors,  62  FR  at 
9168.  For  the  annual  report  of  SAIL,  the 
Department  considered  the  following 
items  of  the  line  item  "Interest  Earned" 
(page^Sl  of  SAIL'S  annual  report)  as 
short-term  interest  income:  (1)  loans  and 
advances  to  other  companies.  (2)  loans 
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and  advances  to  customers,  (3)  loans 
and  advances  to  employees,  and  (4) 
term  deposits.  Therefore,  we  ofbet 
SAIL'S  interest  expense  by  these 
amounts  for  the  final  determination.  For 
the  annual  report  of  TATA,  we  found 
that  the  interest  expense  reported  (page 
24  of  TATA'S  annual  report)  was 
already  net  of  all  short-term  interest 
income.  Therefore,  for  the  final 
determination,  we  did  not  further  ofiEset 
the  interest  expense. 

Conunent  5;  Exdumon  of  Packing  and 
Other  Expenses  Prom  SG&A  Expenses 

Liaoning  and  Wuyang  also  aigue  that, 
when  calculating  SGftA,  Commerce 
should  exclude  all  expenses  incurred  by 
Indian  steel  producers  that  relate  to 
packing,  as  well  as  all  other  direct 
selling  expenses.  ThOT  state  that  since 
packing  uid  direct  seUing  expenses  are 
separately  accounted  for  in  the 
Department's  dtiinping  calculation, 
these  expenses  must  he  excluded  to. 
avoid  double-counting.  They  argue  that 
Conunerce  should  ensure  that  p"^*Hng 
and  other  direct  selling  expenses  are  not 
double-counted  by  excluding  the 
categories  "other  expenses"  and 
"miscellaneous  expenses"  in  the  Indian 
financials  from  the  surrogate  SG&A 
values.  They  cite  the  PreUminary 
Detarmination  of  Sales  jit  Less  Than 
Fair  Value;  Brake  Drums  and  Rotors 
from  China.  61  FR  53190.  In  that  case, 
there  was  no  indication  from  an  Indian 
producer's  financial  statement  used  to 
calculate  SG&A  as  to  which  line  item 
expenses  included  a  specific  amount  for 
packing  expenses.  Commerce 
considered  packing  expenses  to  be 
included  in  the  line  item  labeled 
"miscellaneous  expenses"  since  "there 
appeen  to  be  no  other  entry  under 
which  such  an  expense  could  be 
included."  Commerce  therefore 
removed  the  amount  for  "miscellaneous 
expenses"  from  the  SG&A  calculation. 
See  Factor  Valuation  Memorandum. 
Attachment  9,  Shivaji  Analysis,  at  2. 
Similarly,  because  there  was  no 
indication  from  the  financial  statement 
of  another  producer  as  to  which  line 
item  expenses  included  a  specific 
amount  for  packing  expenses, 
Commerce  considoed  this  expense  to 
be  included  in  the  line  item  Uriieled 
"other  expenses,"  and  removed  the 
amount  for  "other  expenses"  from  the 
SG&A  calculation.  Id..  Rico  Analysis,  at 
2.  Liaoning  and  Wuyang  argue  that  in 
this  investigation,  where  the  Indian 
steel  producen'  financial  statements  do 
not  indicate  what  amounts  are  related  to 
packing,  Commerce  similarly  should 
remove  "odier  expenses"  or 
"miscellaneous  expenses"  from  the 
calculation  of  SG&A  in  order  to  avoid 


including  an  expense  that  is  already 
deducted  from  U.S.  price. 

Liaoning  and  Wuyang  also  argue  that 
Commerce  should  exclude  from  the 
calculation  of  SG&A  all  direct  selling 
expenses  incurred  by  the  Indian  steel 
producers  that  normally  are  deducted 
from  export  price  and  constructed 
export  price  transactions  when 
calculating  net  U.S.  price.  They  state 
that  direct  selling  expenses,  such  as 
commissions,  discounts,  bank  charges, 
royalties,  etc.,  should  not  be  included  in 
normal  value  as  part  of  the  surrogate 
SG&A  ratio  because  they  are  deducted 
from  U.S.  price.  They  diaim  that 
Commerce  cannot  make  a  £ur 
comparison  of  normal  value  to  export 
price  and  constructed  export  price  if  it 
includes  direct  selling  expenses  in 
SG&A  in  the  normal  value  calculatidh, 
but  deducts  such  expenses  frtnn  EP  and 
CEP.  See  Torrington  Co.  v.  United 
States.  66  F.3d  1347, 1352  (Fed.  Cir. 
1995)  (the  antidumping  statute  requires 
aii  "apples  to  apples"  comparison). 
They  argue  that  to  ensure  a  fair 
comparison.  Commerce  therefore  should 
calculate  an  amount  for  SG&A  that  is 
net  of  all  direct  selling  expenses. 

Petitioners  argue  there  is  no  basis  for 
Liaoning's  claim  that  costs  related  to 
packing  woidd  be  included  in  either  a 
"miscellaneous  expense"  of  "other 
expense"  category.  To  the  contrary, 
petitionen  argue  that  most  steel 
companies  pack  their  merchandise  at 
the  production  site;  thus,  the  labor  and 
matwials  associated  with  packing,  if 
there  are  any«  will  be  included  in  cost 
of  manufactitring,  not  in  SG&A. 
Petitionen  argue  that  for  those 
companies  that  pack  merchandise  at  a 
separate  fKility  and  assign  the  costs  to 
SG&A,  packing  is  usuauy  specified  as  a 
discrete  item. 

Petitionen  argue  that  even  if  some 
companies  were  to  include  packing  in  a 
miscellaneous  or  catch-all  expense 
category,  it  is  clear  the  packing  would 
be  just  one  of  numerous  expenses. 
Petitionen  claim  it  would  tiierefore  be 
inappropriate — indeed  distortive — to 
deduct  the  entire  amount  of  the  reported 
miscellaneous  or  otiier  expense,  as 
respondents  suggests. 

Petitionen  suggest  that  respondents' 
reliance  on  the  praliminary 
determination  in  Brake  Drums  and 
Rotors  is  misplaced.  Petitionen  claim 
for  its  preliminary  determination,  the 
Department  removed  the  amoimt  for 
"other  expenses"  for  the  Indian 
producer  RICO  to  accoun^fbr  packing 
expenses.  Brake  Drums  and  Rotors.  61 
FR  53190  at  53197  (October  10, 1996). 
Petitfonere  state  that  in  the  final 
determination,  however,  the  Department 
reversed  itsell  Petitionen  state  that  the 


Department  expressly  included  RICO's 
"other  expeoaes"  in  its  SG&A 
calculations. 

Petitionen  argue  that  the  Department 
should  reject  respondents'  argument 
that  all  direct  selling  eiqienses  should 
be  excluded  from  its  surrogate  SG&A 
calculation.  Petitioners  argue  that  the 
purpose  of  the  calculation  of  the  SG&A 
of  the  Indian  producer  is  to  determine 
the  ratio  of  selling,  general  and 
administrative  expense  to  the  cost  of 
manufacture.  Petitionen  argue  that  all 
expenses  incident  to  selling,  general  and 
administrative  functions  of  the  company 
should  be  part  of  the  SG&A  calculation. 

Even  if  tne  Department  should  decide 
to  exclude  direct  selling  expenses, 
petitionen  argue,  respondents' 
classification  of  such  expense  is  overly 
broad.  Petitionen  atgue  that  there  is  no 
evidence  that  the  suggested  exclusions 
were  directiy  related  to  specific  sales. 
Petitionen  argue  that  because  the 
Department  has  no  information  on  the 
.  specific  amount  of  direct  selling 
expenses  iiwurred  by  surrogate  country 
producen,  the  Department  should 
decline  to  make  an  item-by-item 
evaluation  of  the  Indian  companies' 
SG&A  components.  See  Oscillating  Farts 
and  Ceiling  Fans  from  the  People's 
Republic  of  China  ["Oscillating  Fans"). 
56  FR  55271  at  55276  (Oct  25, 1991) 
(Final  Detennination);  Tapered  Rolhr 
Bearings  and  Parts  Thereof.  Finished  or 
Unfinished,  from  tha£ocialist  Republic 
of  Romania.  52  FR  17433, 17436  (May 
8, 1987)  (Final  Determination). 
Petitionen  argue  that  since  there  is  no 
indication  whether  (or  how  much  of) 
such  purported  expenses  are  directly 
related  to  specific  sales,  the  Department 
should  reject  respondents'  claim  that 
"direct  selling"  expenses  should  be 
excluded  bom  the  surrogate  SG&A 
ratios. 

Department's  Position:  We  agree  with 
respondents  that  packing  expenses 
should  be  excluded  from  the  SG&A 
surrogate  value  to  the  extent  possible. 
However,  we  disagree  that  all  "other 
expenses"  and  "miscellaneous  expense" 
categories  should  be  excluded  to 
prevnnt  double-counting  from 
occurring.  If  there  is  alhie  in  an  Indian 
producer's  financial  stateraoit  for 
packing  expenses,  then  the  Department 
should  not  include  it  in  SG&A. 
However,  for  both  SAIL  and  TATA  there 
is  no  specific  line  item  limited  to      ^ . 
packing  expenses.  As  petitionen  state,  it 
would  be  unreasonable  and  distortive 
for  the  Department  to  exclude  all 
"other"  or  "miscellaneous"  expenses 
just  because  they  might  contain  packing 
expenses.  These  categories  are 
undoubtedly  made  up  of  many  expenses 
and  may  not  include  packing  expenses 
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at  all.  It  is  possible,  as  petitioners 
suggest,  that  these  companies  included 
packing  expenses  in  their  raw  material 
costs. 

We  note  that  the  fact  pattern  in  this 
investigation  diSiars  from  Brake  Drums 
and  Rotors.  We  found  that  the  "other" 
and  "miscellaneous"  categories  listed  in 
SAIL'S  and  TATA's  annual  reports  are 
too  large  to  throw  out  simply  because 
they  might  contain  packing.  Our 
examination  of  TATA's  other  expenses 
(page  26  of  TATA's  annual  report) 
shows  that  it  includes  items  such  as 
provision  for  proportionate  premium  on 
redemption  of  non-convertible 
debentures,  expenses  of  issue  of  rights 
shares,  loss  on  discarded  assets, 
provision  for  diminution  in  value  of 
investments  and  exchange  differences. 
We  find  that  there  is  no  indication  that 
the  other  expenses  category  includes 
packing.  Our  examination  of  SAIL's 
annual  report  indicates  that  there  is  no 
explanation  of  the  miscellaneous 
category  other  than  that  it  includes  a 
donation  (page  36  of  SAIL's  annual 
report). 

In  regard  to  direct  selling  expenses, 
we  agree  in  part  with  respondents.  We 
note  that  in  this  investigation,  all  U.S. 
sales  were  EP  sales.  Therefore,  we  have 
not  Included,  in  our  calculation  of 
SG&A  and  overhead,  items  for  which  we 
made  adjustments  to  U.S.  price  (i.e., 
movement  expenses).  However,  we  do 
not  agree  with  respondents  that  items 
such  as  commissions,  export  sales 
expenses,  insurance,  and  royalties 
shonld  be  excluded  from  our  calculation 
of  SC&A  and  overhead.  All  of  these 
bcton  contribute  to  the  SC&A  and 
overhead  ratios  of  Indian  steel 
producers;  therefore  these  items  (i.e.. 
commissions,  export  sales  expenses, 
insurance,  and  royalties)  have  been 
included  in  our  SG&A  calculations  for 
the  final  determination.  However,  we 
have  not  Included,  in  our  calculations  of 
SG&A  and  overhead  values,  items  for 
which  we  made  adjustments  to  U.S. 
price.  To  the  extent  possiUe,  we  only 
deducted  from  U.S.  price  such  items 
such  as  movement  expenses.  For  all  five 
respondents,  we  deducted  brokerage 
and  handling  from  U.S.  price.  In 
addition,  we  deducted  from  U.S.  price, 
insurance  related  to  export  sales  for  two 
respondents. 

Respondents  claim  we  should  exclude 
commissions,  export  sales  expense, 
insurance,  and  royalty  and  "cess"  as 
direct  selling  expenses  for  SAIL. 
Likewise,  they  claim  we  should  exclude 
royalty,  insurance  charges,  and 
commission/discounts  as  direct  selling 
expenses  for  TATA.  We  disagree  with 
respondents'  arguments.  Because  we  did 


not  exclude  such  expenses  from  U.S. 
price,  we  are  including  them  in  SG&A. 

Ckunment  6:  Exclusion  of  Taxes  From 
Overhead  and  SG&A 

Liaoning  and  Wuyang  also  argue  that 
the  Department  should  not  include  in 
its  calculation  of  the  overhead  and 
SG&A  ratios  the  expenses  incurred  by 
Indian  producers  of  steel  that  relate  to 
taxes  paid  to  governmental  authorities. 
They  state  that,  in  past  cases,  the 
Department's  practice  has  been  to 
construct  a  value  for  the  subject 
merchandise  as  if  it  were  manufactured 
by  a  producer  in  the  surrogate  country 
for  export.  Pencils  from  the  People's 
Republic  of  China.  59  FR  at  55625  (Nov. 
8,  1994).  Hence,  they  argue,  in 
constructing  values  based  on  Indian 
domestic  prices,  the  Department  must 
eliminate  excise  duties,  levies,  and  sales 
taxes  from  those  prices,  as  these  items 
are  rebated  upon  export  from  India.  See 
Brake  Drums  and  Rotors,  62  FR  at  9163. 
In  addition,  they  state  that  the 
Department  has  expressed  a  clear 
preference  for  PAI  that  is  tax  exclusive. 
See  Disposable  Lighters  from  the  PRC, 
59  FR  at  64191,  64914  (Dec.  13, 1994); 
Sebacic  Acid  from  the  PRC.  59  FR  at 
28053  (May  31. 1994).  Therefore,  they 
argue  Commerce  should  remove  from 
the  surrogate  overhead  and  SG&A 
calculation  any  excise  duty  listed  in  the 
financial  reports.  Brake  Drums  and 
Rotors.  62  FR  at  9164. 

Department's  Position:  We  agree  in  -- 
part  with  respondents.  We  have 
deducted  all  excise  duties  from  our 
calculation  of  SG&A.  However,  we  have 
not  excluded  the  line  "rates  and  taxes" 
from  our  calculations.  These  taxes 
represent  the  taxes  and  licenses, 
property  taxes  and  other  miscellaneous 
taxes  that  Indian  steel  producers  inciu' 
in  the  normal  course  of  business  and, 
thus,  should  be  a  part  of  our  Sd^ 
surrogate  value. 

Commenf  7:  Adjustmad  of  Surrogate 
Overhead  Rate 

Respondents  state  that  in  the 
preliminary  determination,  the 
Department  adjusted  the  sixrrogate 
overhead  rate  for  aU  Chinese 
respondents  who  reported  any  workers 
as  performing  overhlBad  or  SG&A 
functions  that  vrere  not  specifically  tied 
to  the  producticHi  of  subject 
merchandise.  Respondents  argue  that 
this  adjiistment  was  unnecessary 
because  (1 )  the  surrogate  overiiead  rate 
used  by  the  Department  in  the 
preliminary  determination  included 
overhead  and  SGftA  labor  and  (2)  the 
Chinese  respondents  in  this 
investigation  properly  allocated  labor 


between  direct  labor,  indirect  \ahat, 
fiactory  overhead  labor,  and  SG&A  labor. 

Respondents  argue  that  the  labor 
adjustment  made  in  the  preliminary 
determination  arbitrarily  and  unfairly 
reclassified  all  woriEers  working  in 
plants  involved  in  the  production  of 
subject  merchandise  as  direct 
production  workers,  regardless  of  the 
tasks  performed.  Respondents  claim  this 
unfairly  penalized  Chinese  respondents 
for  following  normal  Departmental 
practice  and  excluding  hours  worked  by 
overhead  and  SG&A  wmkers  bom  the 
hours  reported  for  production  of  subject 
merchandise.  Respondents  argue  that  as 
a  matter  of  principle  and  established 
practice,  the  Department  recognixes  (1) 
that  some  functions  performed  by 
workers  are  properly  classifiable  as 
^tory  overhead  or  SG&A  functions  and 
(2)  that  the  Department's  normal  valtie 
calculations  in  non-maricet  economy 
cases  should  include  only  woricers 
involved  in  the  production  of  subject 
merchandise— workers  performing 
overhead  and  SG&A  tasKS  are  not  to  be 
included.  See  Carbon  Steel  Butt-Weld 
Pipe  Fittings  from  the  People's  Republic 
of  China,  57  FR  at  21058,  21064  (May 
18, 1992)  (direct  labor  hours  for  Csctory 
level  administrators  and  workshop  level 
supervisors  found  to  be  factory 
overiiead  and  SG&A,  respectively); 
Fuifuryl  Alcohol.  60  FRat  22544,  22548 
("Since  our  surrogate  value  for  factory 
overheed  includes  indirect  labor  and  it 
is  the  Department's  practice  to  only 
include  the  production  labor  related  to 
the  subject  merchandise,  we  have 
revised  our  final  calculations  on  labor  to 
avoid  double  counting  labor."). 
Respondents  argue  that  the  reason 
overhead  workers  and  SG&A  workers 
should  not  be  included  in  the 
Department's  calculaticHU  is  that  the 
costs  of  such  workers  are  already 
reflected  in  the  surrogate  overhead  and 
SG&A  rates  applied  1^  the  Department 
to  the  direct  production  costs  incurred 
by  the  non-market  economy  producers. 

Respondents  claim  that  tney 
undertook  an  analysis  of  the  workers 
ranplcqred  in  the  fiualities  involved  in 
the  production  of  subject  merchandise 
and  attempted  to  dassUy  vrorkan  in  a 
manner  consistent  vrith  the 
Department's  request  for  infarmatian 
and  the  Department's  practice. 
Respondents  state  that  in  the 
questioimaires  issued  by  the 
Department  in  this  investigation,  the 
Department  required  Chinese 
respondents  to  rqxnt  labor  hours  for 
"direct,  skflled  workers,"  "direct. 
unskiUed  workers,"  aod  "indirect 
workers" — ^yet  never  provided  spedfie 
(or  even  illustrative)  instructions 
regarding  how  such  woricers  should  be 
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identified.  They  also  claim  the 
Department  never  provided  any 
guidance  regarding  how  "indiract" 
workers  were  to  be  distinguished  from 
"fiactory  overhead"  worbns  or  SG&A 
woricers.  Respondents  state  that  they 
disclosed  in  their  responses  the  rules 
applied  by  each  respondent  for 
classifying  workers,  as  well  as  a 
substantial  amount  of  information 
regarding  the  tasks  performed  by 
workers  in  the  production  facilities. 
Respondents  argue  that,  under  these 
classification  methodologies,  the 
dominant  characteristic  of  workers 
classified  as  "factory  overhead"  workers 
is  that  these  workers  were  responsible 
for  the  maintenance  of  the  facilities. 
They  also  argue  the  dominant 
characteristic  of  SG&A  wtwkers  is  that 
they  performed  relatively  high-level, 
supervisory  or  administrative  functions 
within  the  facilities  and  were  not 
physically  involved  in  the  production 
process. 

Respondents  claim  that  neither  the 
Depaitment  nor  the  petitioners  have 
ob^gcted  to  the  classification 
methodologies  used  by  the  Chinese 
respondents  to  disHngiiish  between 
direct,  indirect.  fiKtory  overhead,  and 
SG&A  workers.  They  also  claim  that 
neither  the  Department  not  the 
petitioners  have  proposed  any 
modifications  or  altematives  to  the 
methodologies  used  by  the  respondents 
to  classify  labor.  Respondents  claim 
that,  in  l%bt  of  these  circumstances,  it 
is  bit  to  conclude  that  the  rules  used  by 
the  respondents  to  classify  labor  are 
reasonable.  Respondents  claim,  in  other 
words,  that  they  were  conect  in 
classifying  maintenance  workers  as 
fMrtory  overiiead  workers  and  in 
classifying  supervisors  and 
administrators  as  SG&A  workers  and  in 
egcduding  such  worioers  from  their 
reported  labor  hours.  (/.».,  labor  outside 
SG&A  and  overhead  Therefore, 
respondents  argue  that  any  re- 
dassificaticm  of  workers  is  unnerassaty. 

In  addition.  resjMmdents  aigue  that 
the  Indian  sunogste  values  fat  fiwrtory 
overhead  and  SG&A  rate  reflect  the 
labor  cost  of  maintenance  and 
administmtion.  Accordingly,  they  claim 
there  is  no  reesonable  justification  for 
"adjusting"  (i.e.,  inflating)  such  rates  to 
account  for  maintenance  woricras  and 
administrative  personnel — since  such 
an  adjustment  would  double-count 
labor  expenses. 

T.ianning  and  Wuyang  reiterate  that 
the  Departinent  should  not,  in  the  final 
determination,  make  an  adjustment  to 
increase  the  surrogate  overhead  value 
for  Wuyang  to  account  for  labor 
resources  dedicated  to  overhead.  They 
state  that  i^  its  reported  production 


expense  factors,  Wuyang  excluded  from 
its  "labor"  calculation  certain  workers 
because  of  the  Department's  policy  for 
calculating  overhead  and  SG&A  in  non- 
maricet  economy  investigations.  They 
argue  that  these  workers  can  be  divided 
into  three  categories  according  to  the 
relationship  of  their  activities  to  the 
subject  merchandise:  (1)  activities 
entirely  imrelated  to  steel  plate,  in 
particular  the  activities  of  the 
automation  research  and  development 
division,  which  performs  research  and 
development  related  to  the  company's  * 
consulting  services  in  the  field  of 
industrial  automation;  (2)  activities 
generally  related  to  all  products  and 
services  (for  example,  the  personnel 
department);  and  (3)  activities  generally 
related  to  steehnaking.  in  particnilar  the 
activities  of  the  steel  rsseuch  and 
development  division.  They  aigue  with 
respect  to  category  (3),  to  T-ianiiiyig  and 
Wuyang's  knowledge  the  Department 
has  never  included  R&D  in  the  fKtors 
of  productioa  because  doing  so  would 
almost  oertainfy  dmible-count  R&D 
included  in  the  surrogate  values  for 
fiKitory  overhead  and  SG&A.  See,  e.g.. 
OecUlating  Fans.  56  FR  at  55271 
(Commeice  Department  agreed  with 
Respondent  that  product  development 
and  manutscturing  liaison  costs  are  not 
direct  manufacturing  costs  to  be 
included  in  the  fsctonrs  of  production 
and  that  these  costs  are  properly  valued 
using  surrogate  cotmtry  data  for  factory 
overhead).  They  state  that  because 
surrogate  overlMad  and  SG&A  values 
already  include  R&D  expenses,  the 
overiiead  value  would  douUe-count 
R&D  if  the  Department  were  to  include 
Wuyang's  R&D  labor  in  the  factors  of 
production.  They  also  argue  that  the 
Depertment  has  established  an  e9q>Ucit 
policy  in  NME  cases  of  not  at^usting  the 
surrogate  values  for  R&D  expenses 
under  any  circumstances.  In  Chrome- 
PkOed  Lug  Natsftom  China,  for 
example,  a  raqmndent  requested  the 
Department  to  exclude  lUdD  expenses 
from  the  surrogate  value  for  factory 
ovei^Mad  on  the  groimd  that  the 
respondent  did  not  actually  incur  R&D 
expmises.  They  claim  that  the 
Department  refused  to  exclude  the  R&D. 
dtiDg  the  Departmrait's  policy  not  to 
make  an  "item-by-item  evaluation  of 
overiiead  components."  61  FR  at  58514, 
58517  (November  15. 1996).  citing  Pure 
htagnenum  and  Alloy  Mtgnesium  from ' 
the  Russian  Federation.  60  FR  16440 
(March  30. 1995)  and  Tapered  Roller 
Bearings  from  Hungpry,  52  FR  at  17428 
(May  8, 1987).  They  state  that  the 
Department  reiterated  this  policy  in 
Heavy  Forged  Hand  Tools  from  China, 
61  FR  46443  (September  3, 1996),  when 


the  Department  refused  to  deduct  R&D 
expenses  from  surrogate  overhead 
values  based  on  data  published  in  the 
April  1995  Bulletin  of  the  Reserve  Bank 
of  India,  the  same  source  upon  which 
petitioners  relied  in  their  petition  to 
calculate  factory  overhead. 

Liaoning  and  Wuyang  conclude  that 
given  the  nature  of  the  overhead  and 
SG&A  activities  described  above  and  the 
Department's  established  policy  in  NME 
cases.  Commerce  should  not  reallocate 
any  of  Wuyang's  overhead  labor  to  the 
labor  valued  directiy  based  on  factors  of 
production.  In  the  cdtemative,  they 
argue  that  if  Commnce  does  adjust  the 
surrogate  overiiead  value  to  account  for 
"additional  labor,"  however,  then 
Commerce  also  should  (1)  make  all 
necessary  corresponding  adjustments  to 
Wuyang's  eneigy  consumption  factors, 
because  Wujrang  allcx»ted  its  eneigy 
consumption  besed  on  its  reported  labor 
hours;  and  (2)  exclude  "other 
manufacturing  expenses,"  "other 
expenses,"  and  "miscellaneous 
expenses"  from  the  surrogate  overhead 
and  SG&A  values  to  svoid  double 
counting  labor  expenses. 

Petitioners  state  that  this  issue  is  not 
relevant  to  the  final  determination 
unless  the  Department  again  chooses  to 
rely  on  a  source  for  the  surrogate  value 
for  overiiead  that  does  not  include  Isbor, 
such  as  the  Bulletin  erf  the  Reeave  Bank 
of  India  data.  However  if  this  is  the  case, 
petitioners  argue  the  Department  should 
make  an  adjustment  along  the  same 
lines  as  the  one  made  in  the  preliminary 
determination  because  the  Department's 
methodology  is  sound. 

Petitioners  claimthat  respondents' 
criticism  of  the  Department's  approach 
rests  on  several  false  premises:  (a)  that 
the  values  from  the  Aeserve  BonJc  (rf 
India  Bulletin  already  included  labor 
(b)  that  overiiead  and  SG&A  workers  are 
not  to  be  included  in  the  Department's 
calculations;  (c)  that  the  Department's 
labor  adjustment  to  overiiead  arbitrarily 
and  unfidriy  reclassified  all  woricers 
working  in  plants  involved  in  the 
production  of  subject  merchandise  as 
direct  production  woricns,  regardless  of 
the  tasks  performed;  and  (d)  that  the 
Department  would  have  acted 
diffsrently  had  it  understood  that  not  all 
respondents  had  allocated  a  majority  of 
their  workers  to  overhead  and  SG&A. 

Petitioners  also  argue  that  normal 
value  in  NME  cases  alwajrs  includes  a 
component  for  overiiead  and  SG&A. 
Petitioners  state  that  respondents  do  not 
seem  to  disagree  in  principle  with  the 
notion  that  the  labor  associated  with 
overhead  belongs  in  the  surrogate  value 
for  overhead  Petitioners  argue  that  it 
then  becomes  a  factual  question  of 
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whether  such  labor  U,  or  is  not. 
included  in  the  surrogate  data. 
Petitioners  argue  that  labor  is  not 
included  in  the  surrogate  overhead 
value  calculated  from  the  Reserve  Bank 
of  India  Bulletin. 

Finally,  petitioners  argue, 
respondents  are  wrong  in  focxising  on 
the  Department's  statement  in  the 
preliminary  determination  that 
respondents  allocated  a  majority  of  the 
labor  employed  in  their  bcilities  to 
overhead  and  selling  and  general 
administrative  tasks.  Petitioners  argue  it 
is  plain  from  the  preliminary 
calculation  memoranda  that  the 
Department's  decision  to  adjiist 
overhead  for  labor  was  not  dependent 
on  a  respondent  allocating  a  "nia)ority" 
of  its  workers  to  overhead  and  SGftA. 

Petitioners  argoe  that  respondents 
have  presented  no  cognizable  basis  for 
challenging  the  Department's  practice  of 
adjusting  the  surrogate  overhead  value 
for  labor  where  such  value  does  not 
already  Include  overhead  labor. 
Petitioners  state  that  if,  in  the  final 
determination,  tbm  Departmrat  uaea  a 
surrogate  overhead  value  other  than  the 
value  derived  from  the  Aeserve  BonJc  of 
India  Bulletin,  and  if  that  alternative 
value  likewise  does  not  include  all 
overhead  labor,  a  "'"ilar  adjustment 
should  be  made. 

Department's  Position:  Because  the 
Department  is  now  using  a  simple 
average  of  the  ■"""•I  reports  of  SAIL 
and  TATA,  rather  than  the  iieserve  Bank 
of  India  Bulletin,  to  calculate  our 
surrogate  overhead  and  SC&A  values 
the  question  of  whether  or  not  the  data 
in  that  publication  included  overhead 
labor  is  now  moot.  We  agree  with 
petitioners  that  to  the  extent  that  our 
new  surrogates  do  not  include  overhead 
or  SG&A  labor,  adjustments  to  these 
values  are  appropriate. 

SAIL'S  annual  report  explicitly  states 
that  "employee  remuneration  and 
benefits"  are  not  included  in  the 
overhead  category  "repairs  and 
maintenance."  Nor  is  there  any 
indication  that  "employee  remuneration- 
and  benefits"  would  be  included  in  the 
following  overhead  categories:  "stores 
and  spares,"  ")oint  plant  committee," 
"insurance,"  "rent."  "royalty  and  cesa," 
"cash  discount."  "conversion  charges," 
or  "water  charges."  However,  "handling 
expenses."  which  is  broken  down  into 
handling  of  raw  materials,  finished 
goods,  and  scrap  recovery,  would 
appear  to  consist  entirely  of  overiiead 
labor.  In  addition,  then  are  SC&A 
categories  that  mpear  to  account  for 
SGftA  labor,  sudi  as,  "directors  fee," 
"remuneration  to  auditors,"  "cost  autfit 
fee,"  and  "miscellaneous."  It  is  also 
likely  that  the  following  SG&A 


categories  contain  some  labor,  "export 
sales  expense,"  "security  expenses," 
"traveling  expenses,"  "training 
expenses."  Therefore  it  appears  that  the 
surrogate  overhead  and  SC&A  values 
calculated  from  SAIL's  annual  report 
contain  overhead  and  SGftA  labor. 

TATA'S  aimufld  report  also  explicitly 
states  that  overhead  items  "stores 
consumed,"  "repairs  to  buildings," 
"repairs  to  machinery,"  and  "relining 
expenses"  exclude  amounts  charged  to 
wages  and  salaries.  There  is  no 
indication  that  the  other  overliead 
categories,  "rents,"  "royalty," 
"insurance  charges,"  "foint  plant 
committee  funds,"  "conversion 
chaiges,"  and  "depreciation"  include 
overhead  labor.  TATA's  material 
handling  charges  appear  to  be  included 
with  freight  charges  in  the  category 
"freight  and  KiM^lmg  charges"  which 
we  allocated  to  COM  as  they  are  part  of 
TATA'S  cost  We  have  no  way  of 
determining  how  much  of  this  figure 
should  be  allocated  to  handling  charges, 
and  thus,  to  overhead.  Therefore,  we  ate 
including  the  entire  amount  in  CCM. 
With  regards  to  SGftA  labcv.  the  annual 
report  indicates  that  managerial 
remuneration  is  included  in  the  SGftA 
category  "other  expenses."  Therefore,  it 
appears  that  the  surrogate  overhead  and 
SGftA  values  calculated  from  TATA's 
annual  report  contain  SGftA  labor, 
however,  it  is  inconclusive  whether  or 
not  it  contains  overiiead  labor. 

As  stated  above,  the  Departmaot's 
surrogate  SGftA  and  ovamead  values  are 
based  on  a  simple  average  of  the  values 
calculated  from  the  annual  reports  of 
TATA  and  SAIL.  Tbanfoce.  since  both 
the  annual  reports  clearly  contain  SGftA 
labor,  it  is  not  necessary  for  the 
Department  to  make  an  adjustment  to 
our  SGftA  sum>gate  vahie  to  account  for 
SGftA  labor. 

As  mentioned  above,  the  oveiiiead 
surrogate  value  calculated  from  SAIL's 
annual  report  does  contain  overiiead 
labor,  however  it  is  inconclusive 
whether  the  oveiiiead  sujiogate  value 
calculated  from  TATA's  annual  repdit 
contains  overhead  labor.  Therefore,  our 
simple  average  of  the  two  contains  some 
overhead  labor  but  it  ia  not  clear 
whether  it  contains  sufficient  overhead 
labor.  To  ensure  that  no  double  ' 

counting  occurs,  the  Department  is 
feced  with  the  options  of  (1)  excluding 
from  its  calculation  of  overhead  all  SAIL 
and  TATA  income  statement  line  items 
that  might  include  overhead  labor  and 
making  a  similar  overhead  adjustment 
as  in  the  preliminary  detramination  (in 
the  preliminary  determination,  the 
Department  adjusted  the  overhead 
surrogate  value  using  ratios  developed 
from  respondents  reported  oveihead 


and  direct  workers],  or  (2)  leaving  the 
overhead  surrogate  as  calculated  and 
not  making  the  overheed  labor 
adjustment.  The  Department  considers 
it  more  reasonable  to  leave  the  overhead 
surrogate  as  calcidated.  The  Department 
fears  that  excluding  all  categories  that 
might  include  ovemead  labor  wrould 
unnirly  exclude  many  costs  that  should 
be  included  in  our  overhead  surrogate. 
Therefore,  given  the  Department's  new 
surrogate  values  for  SGftA  and 
overhead,  we  did  not  make  any 
adjustments  for  overiiead  or  SGftA  labor 
in  the  final  determination. 

Coaunent  8:  Overhead  Energy 
AdJMUtment 

Respondents  argue  that  the 
Depertment's  overhead  energy 
adjustment  was  unnecessary  and 
im]Hoper  in  the  context  of  this 
investigation,  because  (1)  virtually  all 
energy  used  by  the  Chinese  respondents 
is  already  included  in  the  Dmartment's 
normal  value  calculation,  and  (2)  die 
calculation  used  by  the  Department 
bean  no  relationship  to  any  reasonable 
"overiiead  anergv"  costs  incurred  in  the 
productioii  of  subject  merchaodise. 
Respondents  state  that  the  only  eneify 
inputs  treated  as  overiiead  by  the 
Department  were  water,  compressed  or 
fbreed  air.  and  steam.  Respondents 
claim  that  each  of  the  overiiead  energy 
items  is  relatively  inexpensive  so  the 
overall  coat  of  "overiiead  eneigy"  is 
negligihie.  They  aigue  no  at^ostment  is 
necessary  in  the  final  determination. 

Respondents  aig;ae  that  the 
adjustnent  used  by  the  Department  in 
the  preliminary  determination  was 
aihitrary  and  imfnoper.  They  claim  the 
costs  calculated  using  this  metfaodiriogy 
bear  no  relationship  to  any  reasonable 
coat  of  overhead  energy.  They  contend 
that  the  purpose  of  the  overhead  energy 
adjustment  made  in  the  preliminaiy 
determination  was  to  include  a  portion 
of  overhead  that  was  apparantiy  mi—ing 
from  our  selected  surrogste.  T!w  Reterve 
Bank  of  India  Bulletin  overiiead  data 
does  not  contain  any  items  that  would 
lead  the  Department  to  believe  that 
overhead  energy  was  accounted  for. 
They  claim  then  is  no  reasonaUe  basis 
to  believe  the  adjustment  used  by  the 
Department  would  provide  a  iesaonrf)le 
estimate  of  the  costs  of  providing  wratar. 
steam,  and  compressed  air  to  the  steel 
production  fedlities  of  the  Chinese 
respondents  and  therefore  should  not  be 
usod  in  the  final  determination. 

Petitioners  argue  that,  had  the 
Department  not  made  some  kind  of 
adjustment  for  the  Omission  of  power 
and  fuel  from  the  overhead  calculation, 
it  would  have  improperly  ignored 
respondents'  overhead  energy  costs. 
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Petitioners  srgue  there  is  no  support  on 
the  record  for  respondents'  bdated 
claim  that  these  costs  are  "negligible", 
because  th^  have  not  been  reported. 
Petitioners  state  that  the  point  of  the 
adjustment  is  to  develop  a  reasonable 
estimate  of  the  overheed  energy  costs  of 
producara  of  plate  in  the  stirrogate 
cotmtry.  Petitioners  do  agree  that  the 
methodology  used  by  the  Department  is 
arbitrary,  but  the  solution  proposed  by 
respondents  (i.e.,  ignoring  the  issue 
altogether)  is  not  adequate.  Instead, 
petitioners  claim  if  Qm  Department 
continues  to  use  data  from  the  Reserve 
Bank  of  India  Bulletin  for  overhead,  the 
energy  adjustment  should  be 
accomplished  by  other  means.  Because 
the  record  data  from  Indian  sources 
does  not  allow  the  Department  to 
precisely  distinguish  overiiead  energy 
from  direct  energy  inputs  used  in  the 
steel  indtistzy.  petitionos  aigue  the 
Department  should  develop  a  ratio  from 
the  cost  accounting  data  provided  by 
Geneva  Steel  in  the  petition.  Consistent 
with  the  usual  cost  accounting  practices 
of  the  steel  industry,  petitioners  argue 
the  petition  separately  sets  forth  direct 
energy  inputs  and  overhead  energy 
consumption.  Prom  this  information, 
petitionen  suggest  the  Department  can 
determine  the  ratio  of  Geneva's 
overhead  energy  costs  to  direct  energy 
costs.  Petitionen  argue  that  the 
surrogate  value  for  overiiead  should  be 
increased  by  en  amount  equal  to  the 
above  ratio  times  the  individual' 
respondent's  total  suno^te  costs  for 
direct  inputs  of  foels.  utilities,  and 


Petitioners  point  out  that,  like  the 
adjustment  to  overhead  for  additional 
labor,  the  overhead  energy  adjustment  is 
largely  a  function  of  the  Department's 
choice  of  the  source  for  the  overhead 
surrogate  value.  Petitioners  argue  that 
regardless  of  the  Department's  choice  of 
overiiead  surrogate  value  in  the  final 
determination,  it  should  carefully 
examine  whether  overhead  energy  is 
included;  if  it  is  not,  the  Dqiartment 
should  make  an  overhead  energy 
adjustment  similar  to  the  one  just 
dMcribed. 

Department's  Position:  We  agree  with 
petitioners  that  this  issue  is  tied  to  the 
Department's  choice  of  the  source  for 
the  overhead  surrogate  value.  As 
discussed  above,  we  have  chosen  a 
simple  average  of  the  annual  reports  of 
SAIL  and  TATA  as  the  source  for  the 
overheed  surrogate  value.  We  then 
examined  whemer  overhead  energy  was 
included  in  the  overiiead  values 
reported  in  those  reports.  Using  a 
methodology  similar  to  that  used  in  the 
preliminary  determination,  we  excluded 
the  categories  "power  and  fuel."  "fuel 


oil  consumed."  and  "purchase  of 
jgower"  from  our  value  for  overhead 
since  we  are  valuing  these  items  as 
direct  inputs.  For  SAIL,  we  included  in 
our  overiiead  calculation  the  item 
"water  chaiges"  since  the  Department 
normally  treats  water  as  an  overhead 
expense.  In  addition,  we  consider  it 
likaly  that  additional  overhead  energy  is 
included  in  the  overhead  item  "stores 
and  spares."  We  allocated  the  item 
"stores  and  spares"  to  overhead.  For 
TATA,  there  is  no  item  that  is  entirely 
comprised  of  overhead  energy. 
However,  we  consider  it  likely  that 
some  overhead  eneigy  is  included  in  the 
overhead  item  "stores  and  spares." 

As  Mrith  otir  calculation  of  overhead 
labor  described  in  Comment  7.  the 
simple  average  of  SAIL's  and  TATA's 
calculated  overhead  values  contains 
some  overhead  energy  but  it  is  not  clear 
whether  it  contains  sufficient  overhead 
energy.  To  ensure  that  no  double 
counting  occurs,  the  Department  is 
£sced  with  the  options  of  (1)  excluding 
from  its  calculation  of  oveihead  all  SAIL 
and  TATA  income  statement  line  items 
that  might  contain  overiwed  eneigy  and 
malring  gn  ^ipropnate  overiiead  eneigy 
adjustment  or  (2)  leeving  the  surrogste 
ovwhead  value  as  calculated  and  not 
malring  an  adjustment  for  overheed 
energy.  The  Department  considers  it 
more  reasonable  to  leave  the  overhead 
surrogate  as  calctilated.  As  with  labor, 
the  Department  fean  that  excluding  all 
categcHies  that  might  include  overiiead 
enogy  woidd  un&irly  exclude  many 
costs  that  should  be  included  in  our 
overhead  suirogate.  Therefore,  given  the 
Department's  new  surrogate  value  for 
overheed.  we  did  not  malce  any 
adjustment  for  overhead  eneigy  in  the 
final  determination. 

Comment  9:  Credit  for  By-Pioducts 

Respondents  aigue  the  Department 
must  credit  respondents'  cost  of 
manufacture  for  by-products  befne 
applying  the  factory  overiiead  rate  in  the 
final  detmnination.  They  argue  that  in 
the  preliminary  determination,  the 
Department  treated  costs  and  credits 
asymmetrically  by  deductiHg  by- 
products from  the  cost  of  manufacture 
after  applying  the  factory  overhead  rate 
and  without  including  bctoiy  overhead 
in  its  calculations  of  by-product  credits. 

Department's  Position:  We  agree  with 
respondents.  In  calculating  the  cost  of 
manufacture,  the  Department  uses  a  net 
material  amount  that  we  derive  by 
deducting  the  by-products  from  gross 
materials.  Therefore,  we  credit  by- 
products before  we  calculate  the  cost  of 
manufacture  and  overhead. 


Coaunent  10:  Treatment  of  Gates 

Respondents  argue  that  the 
Department  should  treet  industrial  gasea 
as  overhead  for  the  final  results. 
Respondents  argue  that,  in  deciding 
whether  to  treat  industrial  gases  as 
overhead  or  direct  material  inputs,  the 
fundamental  issue  is  how  such 
materials  are  treated  by  Indian  steel 
producos.  Respondents  state  that  if  the 
standard  practice  for  Indian  fiims  is  to 
treat  industrial  gases  as  overhead,  then 
those  values  must  already  be  included 
in  the  surrogate  value  for  factory 
overhead  that  the  Department  is  using. 
Respondents  claim  ^t,  if  this  is  the 
case,  including  industrial  gases  as  a 
direct  input  as  well  as  in  overiiead 
would  result  in  double-counting. 

Respondents  sigue  that  a  review  of 
the  finanrinl  infoimation  of  Indian  steel 
producers  on  the  record  reveals  that  the 
standard  practice  iat  Indian  steel 
companies  is  to  include  industrial  gsses 
as  part  of  factory  overiiead.  Respcmdents 
claim  that  none  of  the  annual  reports  of 
Indian  steel  companies  provided  in  this 
investigation  treated  industrial  gases  as 
either  a  material  input  or  an  energy 
source.  Thus,  rsspmidents  aigue, 
including  the  cost  of  diose  gsses  as  a 
direct  input  in  the  final  calculations 
would  double-count  those  costs. 

Petitioners  argue  that  industrial  gases 
used  in  iron  and  steel  making  should  be 
treated  as  direct  energy  inputs,  and  not 
as  overiiead.  Petitioners  state  that  unless 
a  gas  is  used  specifically  for  overiiead 
eneigy  (e.g..  to  heat  a  facility)  it  should 
not  be  characterised  as  overiiead. . 
Petitioners  aigue  that  gases  such  as 
oxygen  are  important  inputs  in  the  steel 
malring  process,  s«rving  both  as  refining 
agents  and  as  an  energy  source. 
Petitioners  argue  that  valuing  these 
gases  as  direct  inputs  would  not  result 
in  double-counting  as  respondents 
claim.  Petitioners  state  that  woricsheets 
provided  by  the  Department  in  its 
Factor  Valuation  Memorandum  show 
that  these  eneigy  inputs  are  not 
included  in  factory  overhead 
(Commerce  specifically  excluded 
"power  and  hiel"  expenses  before  it 
calculated  the  oveihead  rate  for  the 
preliminary  determination). 
Accoitlingly,  petitioners  argue  thoe  is 
no  double  counting. 

Petitioners  argue  that  the  respondents' 
contention  that  the  standard  practice  for 
Indian  steel  companies  is  to  include 
these  eneigy  inputs  as  part  of  factory 
overhead  is  incorrect.  Petitioners  claim 
that  respondents'  statement  that  "none 
of  the  annual  reports  *   •   •  treated 
industrial  gases  as  either  a  material 
input  or  an  energy  source"  is  incorrect 
Petitioners  aigue  that  the  listing  for 
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"Others"  in  the  power  and  fuel  cost  of 
SAIL  most  likely  includes  industrial 
gases.  Petitioners  argue  that  neither 
SAIL'S  annual  report  nor  TATA's 
provides  any  information  which 
supports  respondents'  contention  that 
industrial  gas  inputs  should  be  included 
in  factory  overhead. 

.Petitioners  state  that  Indian 
accountiiig  practices  actually  require 
that  energy  inputs  be  treated  as  direct 
inputs.  They  argue  that  in  Brake  Drums 
and  Rotors,  the  Department  found  that, 
under  Indian  GAAP,  inputs  may  be 
treated  as  factory  ovwhead  only  if  they 
are  not  consumed  in  the  production 
process.  See  62  PR  at  9160.  9169  (citing 
the  Compendium  of  Statements  and 
Standards  published  by  the  Institute  of 
Chartered  Accountants  of  India). 
Petitioners  argue  that  in  this  case  there 
can  be  no  dispute  that  these  energy 
inputs  are  consumed  in  the  production 
process.  Accordingly,  petitioners  argue 
that  respondents'  atgiiments  regarding 
the  inclusion  of  energy  inputs  in  factory 
overhead  should  be  rejected. 

Department's  Position:  We  agree  with 
petitioners.  There  is  no  indication  in  the 
annual  reports  of  SAIL  and  TATA  that 
they  treat  industrial  gases  as  overhead 
energy  costs.  We  have  therefore  valued 
these  gases  as  direct  inputs  and 
excluded  the  line  items  "power  and 
fuel."  "fuel  oil  consumed,"  and 
"purchase  of  power"  from  our  overhead 
caloilations  to  ensure  that  no  double 
counting  of  these  costs  occurs. 

Comment  11:  Valuation  of  Self- 
Produced  Inputs 

Respondents  aigue  the  Department's 
primary  gCMl  and  responsibility  in 
selecting  surrogate  values  in 
investigations  involving  producers  in  a 
non-market  economy  (NME)  is  to 
determine — as  accurately,  fairly,  and 
predictably  as  possibl^.the  costs  that 
would  have  been  incurred  in  producing 
the  subject  merchandise  if  the  costs  of 
such  producticm  had  hem  determined 
by  market  forces.  See  Oscillating  Fans, 
56  FR  at  55271,  55275,  cited  with 
approval  in  Laako,  43  F.3d  at  1442.  To 
do  so,  the  Department  requires 
respondents  to  report  the  actual  inputs 
they  use  in  the  piixluction  of  the  subject 
mochandiae,  and  then  values  those 
inputs  at  the  price  for  those  inputs  in  a 
comparable  market  economy.  In  this 
case,  the  Department  is  calculating  a 
normal  value  for  steel  plate  based  on  the 
actual  inputs  used  by  the  Chinese 
producers  to  manufarture  steel  plate 
and  the  values  far  those  inputs 
primarily  in  India. 

Respondents  claim  that  the  same 
rationale  that  leads  the  Department  to 
calculate  normal  value  for  steel  plate 


based  on  the  actual  factors  of 
production  also  requires  that  it  use  a 
similar  methodology  for  self-produced 
inputs  (such  as  ox3rgen,  nitrogen,  argon 
and  similar  gases)  "  at  least  when  the 
necessary  information  is  available  on 
the  record.  In  this  case,  respondents 
argue  the  Department  does  have  verified 
information  on  the  actual  inputs  used  to 
produce  the  oxygen,  nitrogen,  aigon  and 
similar  gases  that  are  used  in  steel  plate 
production  by  Anshan,  Baoehan, 
Shanghai  Pudong  and  WISCO, 
Respondents  argue  the  Department 
should  therefore  calculate  the  value  for 
those  gases  based  on  the  actual  inputs. 

Respondents  state  that  in  the 
preliminary  determination,  the 
Department  ignored  the  actual  inputs 
used  to  make  these  gases,  and  instead 
valued  these  gases  based  on  price 
quotations  for  such  gases  in  India. 
Respondents  claim  such  an  approach 
would  be  appropriate  only  if  the 
Department  were  to  assume  that  it  is 
more  accurate  to  use  the  prices  in  India 
for  those  gases  than  to  build  up  the 
values  for  those  gases  from  the  actual 
inputs  used  to  produce  them. 
Respondents  claim  that  assimiption  is 
flatly  inconsistent  with  the  entire 
methodology  used  in  non-market- 
economy  cases,  and  caimot  be  correct 
Respondents  argue  that,  if  previous 
assumption  were  correct,  then  it  would 
follow  that  Commerce  should  value 
steel  plate  based  on  price  quotations 
from  Indian  suppliers  rather  than  to 
build  up  a  normal  value  based  on  the 
actiial  factors  of  production  used  in 
manufacturing  steel  plate. 

Petitioners  argue  that  the  values 
assigned  to  industrial  gases  used  by 
respondents  should  be  based  on  Indian 
surrogate  values  and  not  respondents' 
factors  of  prodoction  for  these  gases. 
Petitioners  claim  that  the  respondents' 
factors  of  production  cannot  be  used  by 
the  Department  because  they  are 
inherently  unreliable.  Petitioners  argue 
that  it  is  only  where  the  Department  can 
determine  that  a  non-market  economy 
producer's  input  fticn  are  reliable  that 
accuracy,  fiiiniess  and  predictability  are 
enhanced  by  using  those  input  prices. 
See  OscillatiBg  Fans.  56  FR  at  55271 
and  55274-75. 

Petitioners  claim  that  respondents 
used  the  Department's  August  18, 1997 
request  for  spreadsheets  used  in 
calculating  the  factors  of  production  as 
a  chance  to  cure  existiiag  deficits  in  the 
record  regarding  respondents'  industrial 
gas  production  by  submitting  complete 
factor  of  production  data  for  "certain" 
gases.  Petitioners  claim  it  would  be 
unfair  for  the  Department  to  use  this 
mostly  unverified  data  to  calculate 
factors  of  production  for  industrial  gases 


because  petitioners  have  not  been 
afforded  the  opportunity  to  comment  on 
these  data  and  the  Department  did  not 
have  ample  opportunity  to  consider 
whether  to  verify  the  data  pertaining  to 
industrial  gases. 

Petitioners  argue  that  respondents  did 
not,  as  they  contend,  submit  complete 
factor  information  for  the  industrial 
gases  used  in  the  steelmaking  processes 
in  their  questionnaires  or  supplemental 
questionnaires.  Petitioners  claim  ihaX 
the  cites  to  questionnaire  and 
supplemental  questionnaire  responses 
did  not  adequately  identify  the  data 
necessary  to  sustain  respondents' 
contention  that  they  produce  all  of  the 
industrial  gases  thi^  use.  Petitimiets 
also  argue  that  the  Department's 
fiiMHny  at  verification  regarding  gas 
usage  and  production  by  respondents 
further  calu  into  question  the  reliability 
of  respondents'  industrial  gas 
production  factor  information.  In . 
addition,  petitioners  argue  that 
respondents  have  not  put  any 
information  on  the  record  regarding  the 
ownership  of  their  gas  plants.  For  these 
reasons,  petitioners  argue  that  the 
respondents'  factors  of  production  for 
these  gases  are  unreliaue  and  should 
not  be  used  for  the  final  determination. 

Depaitment's  Position:  We  agree  that, 
for  some  respondents,  the  value  of  the 
subject  merchandise  in  this  case  is  more 
accurately  measured  if  the  self- 
produced  gases  are  valued  baaed  on  the 
actual  inputs  used  to  make  these  gases. 

In  NME  cases,  the  Department  selects 
the  suROgtfe  values  that  reflect  best  the 
costs  that  would  have  been  incuzied  in 
producing  the  subject  merchandise  if 
the  costs  of  such  production  had  been 
determined  by  market  forces.  It  is  the 
Department's  practice  to  collect  data  on 
all  direct  inputs  actually  used  to 
produce  the  subject  merchandise, 
including  any  indirect  inputs  used  in 
the  in-house  production  of  any  direct 
input 

To  accivately  value  all  direct  and 
indirect  inputs,  the  Department  requires 
sufficient  ttane  to  analyze  usage  rates 
and  select  apptofwiate  sunt>gate  valuas. 
It  is  also  imprntant  that  interested 
parties  have  the  opportunity  to 
comment  on  the  reported  iisage  rate  and 
surrogate  value  proposed  by  the 
Department  For  these  reasons,  it  is 
inqxvtant  that  the  Department  receives 
the  re^Mmdents  in  a  timely  manner,  fai 
the  instant  case,  although  WISGO 
claimed  that  the  inputs  for  the 
production  of  this  gu  were  reported  in 
its  April  14, 1997  submission,  the  actual 
infbnnation  was  not  submitted  until 
seven  days  before  the  voification.  The 
later  submission  was  untimely  because 
the  Department  had  specifically 
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requested  that  infbnnation  and  provided 
a  deadline  which  was  more  than  two 
months  eariier.  The  fact  that  this 
infcmnation  was  verified  does  not 
Gonunit  the  Department  to  consider  it 
timely  in  its  final  determination. 

Siinilarly,  Baoshan's  April  14, 1997 
supplemental  response  claimed  to  have 
reported  the  inputs  used  in  self- 
producing  a  certain  gas.  but  the  actual 
data  were  absent  from  the  specified 
appendix.  Baoshan  claims  that  data  on 
this  gas  and  its  material  inputs  can  be 
found  in  a  different  appendix  and  this 
information  was  verified.  However,  that 
appendix  responds  to  the  Department's 
question  on  energy  consumption  and 
contained  a  Baoshan  Energy  Department 
report  for  only  the  month  of  July. 
Furthermore,  no  labor  factors  involved 
in  the  self-production  of  oxygen  are 
included  on  the  worksheet  "Ilie  Energy 
Department  report  was  later  verified  for 
the  integrity  of  the  reported  energy 
consumption  rather  than  for  production 
of  this  gas.  Not  until  Baoshan's  August 
21, 1997  submisMon.  which  reached  the 
Departmoit  after  verification,  did 
Baoshan  provide,  in  a  usable  fomat,  die 
complete  factors  for  the  gas  it  sdf- 
produces. 

The  Department  is  rejecting  WISCO 
and  Baoshan's  [»oduction  data  bx  their 
self-produced  gases  due  to  untimeliness 
and  lack  of  consistency.  For  WISGO  and 
Baoshan,  therefore,  we  are  continuing  to 
use  the  Im&n  sunogate  values  that 
were  used  for  the  preliminary 
detenninatiaa  for  their  salf-produoed 


Anshan  reported  gases  which  were 
self-produced  and  their  i»oduction 
ii^mts.  Shanghai  Pudong  reported  three 
factors  as  b^og  as  self-produced  and 
provided  their  inputs.  For  these  two 
respondents,  the  Department- used  their 
rqxirtad  production  inputs  for  valuing 
the  foctof*  for  producing  the  subject 
mecchandise. 

We  disagree  %rith  the  petitioner's 
claim  that  the  verification  of  the  self- 
produoed  gases  showed  them  to  be 
unreliable  for  Anshan  and  Shughai 
Pudong.  These  data  ware  submitted  on 
the  leoord  in  a  timely  fashion  and  were 
verified.  The  verification  repcwt  contains 
no  mention  of  discrepancies  in  these 
data. 

Comment  12l  Domegtic  Inland  Fimg^ 
Expenses 

IJanning  and  Wuyang  maintain  that  if 
the  Departinsot  uses  Indian  Monthly 
StatisticM  to  derive  sunogate  values  far 
nw  material  inputs,  it  should  not  add 
to  these  costs  an  eodra  amount  Cor 
domestic  inland  freight  expensea. 
Respondent  argues  that  in  Sipna 
Co^ration  v.  the  Umted  States,  117 


F.3d  1401  (Fed.  Or.  July  7, 1997) 
("Sigma"),  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  ("CAFC")  ruled  Uiat 
to  do  so  would  overstate  the  value  of  the 
frei^t  component  of  normal  value.  In 
making  its  decision,  they  argue,  the 
Court  determined  that  the  Department's 
methodology  of  adding  a  constructive 
freight  charge  on  top  of  the  import 
prices  double  counted  a  substantial 
component  of  the  total  freight  expense. 
These  respondents  conclude  that  the 
Court's  holding  in  Sigma  is  applicable 
to  this  case,  and  if  the  Department  uses 
Indian  Monthly  Statistics  to  derive 
surrogate  values  for  nw  material  inputs, 
it  should  not  add  a  constructive  freight 
charge  on  top  of  these  prices  for  die 
shipment  of  such  raw  materials  from 
Chinese  suppliers  to  the  respondents  in 
this  investigation. 

Petitioners  argue  that  in  Sigma,  the 
CAFC  did  not  preclude  the  Department 
from  making  an  adjustment  to  account 
for  domestic  freight  Petitioners  aigue 
that,  to  the  contrary,  the  Court  expressly 
determined  that  the  Department  must 
devise  an  appropriate  methodology  to 
account  for  tlie  freight  component 
without  double  counting.  Petitioners 
add  that  it  is  obvious  that  dqpoading  on 
distences  and  modes  of  tiansportetion. 
the  domestic  freight  expense  to 
transport  an  input  from  a  supplier  in 
China  to  the  producn-  of  the  subject 
merchandise  can  be  considsi^y  greater 
than  the  freight  included  in  the  Indian 
Monthly  Statistics.  Petitioners  mAJi^tnin* 
that  as  the  S^gmo  Court  recognised,  the 
Department  had  a  stetutuy  duty  to 
select  a  methodology  that  produces 
"reasonably  accurately  estimates  of  the 
true  value  of  the  fiacton  of  productfon." 
Petitioners  conclude  that  this  includes  a 
proper  accounting  of  the  domestic 
inluid  frei^t  and  that  accordin^y,  the 
Dqiartment  should  devise  an 
appropriate  mrthodology  to  account  for 
tibe  fi^^ght  charges  from  the  rhiiwMM 
siqipliers  of  the  input  to  Wu]rang's 
factmy  without  double  counting. 

Z]lspartnienfsi^o*(IJoiB:  We  agree  with 
petitionos  and,  in  part,  widi 
respondents.  The  CAFCs  decision  in 
Sigma  requires  that  we  revise  our 
calculation  of  souice-to-^Kfeory 
surrogate  frei^  for  Aose  material 
inputs  that  are  valued  on  OF  import 
values  in  the  suifogste  country.  The 
S^gDio  decision  states  that  the 
Dqiertmant  should  not  use  a 
m^hodology  that  assrimns  import  prices 
do  not  have  freight  included  uid  thus 
values  the  freight  cost  based  on  the  full 
distance  from  domestic  supplier  to 
producer  in  all  cases.  Aoooidiagty,  as  in 
the  fMioe  of  Final  Detmnnination  of 
Sales  at  Less  Than  Fair  Value:  Collated 
Roofing  Nails  from  the  People's 


Republic  of  China,  62  FR  at  51410 
(October  1, 1997)  ["Nails"),  we  have 
added  to  QF  surrogate  values  from 
India  a  surrogate  freight  cost  using  the 
shorter  of  the  reported  distances  from 
either  the  closest  PRC  port  of  e^qiort  to 
the  factory,  or  from  the  domestic 
supplier  to  the  factory.  Where  the  same 
input  is  sourced  by  the  same  producer 
from  more  than  one  source,  we  used  the 
shorter  of  the  reported  distances  for 
each  supplier. 

Comment  13:  Regression  Based  Analysis 

Some  respondents  argue  that  the 
Department  should  use  its  regression- 
based  analysis  to  value  labor. 
Respondents  argue  that  the 
Department's  current  policy,  as  stated  in 
its  revised  regulations,  is  to  use  a 
regression-bMed  wage  rate,  in  order  to 
achieve  a  fairer,  more  accurate,  and 
more  predictable  result  Respondents 
stete  mat  as  the  Department  explained 
in  the  commentary  accompanying  its 
revised  regulations:  "[B]y  combining 
date  from  more  than  one  country,  the 
regression-based  approach  will  jrield  a 
more  accurate  result  It  also  is  fairer, 
because  the  valuation  of  fabor  wdll  not 
vary  depmding  on  which  coimtry  the 
Department  selects  as  the  economically 
comparable  surrogate  economy.  Finally, 
the  results  of  the  regression  aiulysis  are 


available  to  all  parties,  thus  mak^  die 
labor  value  in  all  NME  cases  mtiruy 


itirei) 
predictable."  See  Antidumping  Duties. 
Countermiling  Dutiec,  62  FR  27296. 
27367  (Mav  19, 1997)  (final  rule). 

Respondents  argue  that  the 
Department  has  steted  that  these  revised 
reyilations  "serve  as  a  restetement  of 
the  Department's  interpretetion  of  the 
requirements  of  the  [Tari£Q  Act  as 
amended  fay  the  URAA,"  even  in  cases 
which  are  not  directiy  governed  by  the 
new  regulations.  See  19  CFR  §  351.701. 
Thus,  respondents  argue  the  new  wage 
rate  methodology  set  forth  in  the  revised 
regulations  (andin  the  Department's 
June  2, 1997,  Policy  Memorandum) 
should  be  appUed  in  this  case. 

Petitioners  argue  the  Department 
should  reject  the  suggestion  that  labor 
inpnts  should  be  valued  using  the  new 
regression-based  methodology  described 
inihe  Final  Rule.  Petitioners  claim  that 
(l}unla8s  die  regression  model  is 
liioited  to  data  from  surrogate  countries 
that  are  at  a  level  of  economic 
developmmt  similar  to  China's,  the  new 
labor  valuation  methodology  set  forth  in 
19  CFR  S  351.701(cX3)  is  contrary  to 
section  773(cX4)  of  the  Act  19  U.S.C 
1677b(cX4),  (2)  it  fails  to  account 
adtjquately  for  labor  costs  other  than 
wages,  (3)  by  its  own  terms,  the  new 
r^ulation  does  not  apply  to  this 
investigation,  (4)  it  has  not  been  the 
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Department's  practice  to  use  tlie 
regression  methodology  in  NME  cases 
initiated  prior  to  the  effective  date  of  the 
new  regulations;  and  (5)  the  new 
regression  model  has  not  yet  been 
published  in  accordance  with  the 
requirements  of  the  Administrative 
Procedure  Act. 

Petitioners  also  urge  the  Department 
not  to  use  the  labor  cost  methodology 
used  in  the  preliminary  determination. 
Petitioners  state  that,  in  the  preliminary 
determination,  the  Department  applied 
a  single  labor  rate  for  the  tiuee  levels  of 
labor  (skilled,  unskilled  and  indirect) 
that  all  respondents  used  in  calculating 
their  labor  factors.  They  state  that  in  this 
case,  the  Department  used  data  from  the 
hiinistry  of  Labour,  Government  of  India 
Annual  Report  1994-95  which  contains 
1990-91  data  for  the  average  labor  cost 
in  rupees  per  mah-day  worked  for  the 
"Basic  Metals  and  Alloys  Industries." 
Petitioners  argue  that  the  labor  data 
found  in  the  Report  and  used  by  the 
Department  in  its  preliminary 
determination  are  aberrational.  First, 
they  note  that  these  data  are 
approximately  six  years  old.  Second, 
they  point  out  that  the  Report  does  not 
provide  any  information  as  to  which 
industry  sectors  or  companies  are 
included  in  the  category  "Basic  Metal 
and  Alloys  Industries."  Third,  they 
argue  that  the  methodology  used  by 
companies  or  industry  associations  to 
obtain  the  data  submitted  to  the 
Ministry  of  Labour  and  compiled  for  its 
Report  is  unknown.  As  a  result  of  the 
above,  petitioners  argue  that  it  is  not 
clear  whether  the  labor  rate  provided  in 
the  Report  closely  reflects  the  average 
labor  rate  paid  by  a  large  integrated  steel 
producer  in  India. 

Instead  of  the  regression-based  model 
described  in  its  new  regulations  or  the 
approach  used  in  the  preliminary 
determination,  petitioners  argue  that  the 
Department  should  instead  use  a  labor 
stirrogate  value  methodology  based  on 
data  provided  in  TATA  and  SAIL's 
1995-1996  Axmtial  Reports  to  calculate 
a  surrogate  labor  value.  Petitioners 
claim  that  a  labor  foctor  value  based  on 
the  actual  wages  paid  to  the  employees 
of  a  large  integrated  steel  prtxiucer  in 
the  siirrogate  coiuitry  is  a  more  accurate 
means  of  calculating  the  labor  value 
than  either  of  the  two  approaches 
previously  described.  Furthermore, 
petitioners  argue  that  use  of  a  labor 
value  calculated  from  SAIL  and  TATA 
financial  information  would  be 
consistent  with  the  use  of  COM,  SGftA 
and  profit  values  derived  &om  annual 
reports  of  these  companies. 

Liaoning  and  Wuyang  argue  that,  as  a 
surrogate  value  for  labor.  Commerce 
should  use  the  average  labor  cost  per 


man-day  worked  for  the  Basic  Metal  and 
Alloys  Industries  as  reported  in  the 
Ministry  of  Labour  Government  of  India 
Annual  Report  1994-95,  which 
Commerce  used  in  the  preliminary 
determination.  They  claim  Commerce 
should  not  calculate  the  siurogate  labor 
value  using  data  contained  in  the 
financial  statements  of  Indian  producers 
of  steel  as  reccmunended  by  petitioners 
because  such  a  methodology  is  both 
unreasonable  and  unreliable. 

First,  they  argue  that  the  salary  and 
wage  data  listed  in  the  Indian  financial 
statements  incluc^  high  remunmation 
for  company  management  personnel 
and  other  salaried  workers,  rather  than 
being  specific  to  line  production 
worirars,  which  is  the  group  for  which 
a  stuTogate  labor  valuation  is  sought 
They  claim  the  calciilation  of  any 
surrogate  labor  rate  based  on  such 
figures  therefore  would  grossly  inflate 
the  Indian  labor  rate  for  production 
workers  in  the  steel  industry. 

Second,  they  argue  that  any 
relationship  between  the  annual 
expenditure  of  a  company  for  wages, 
salaries,  etc.  and  the  absolute  number  of 
employees  of  any  given  day  during  the 
yecu'  is  entirely  speculative.  They  state 
that  the  Indian  steel  producer  financial 
statements  on  the  record  provide 
information  regarding  yearly  employee 
remuneration  and  benefit  amoimts.  but 
none  of  the  financial  statements 
provides  specific  information  regarding 
(1)  the  number  of  labor  hours  worked  at 
each  company  during  the  year,  (2)  the 
number  of  different  employees  paid 
diuing  the  year,  (3)  whether  such 
employees  worked  overtime,  and  (4) 
whether  such  employees  were  paid  an 
additional  amount  for  overtime  worked. 

Finally,  they  argue  that  the  record 
evidence  provides  no  support 
whatsoever  for  petitioners'  assertion 
that  the  employee  remuneration  paid  by 
SAIL  in  1995-96  corresponds  only  to 
the  187,504  persons  repMorted  as 
employees  on  March  31, 1996.  They 
state  that  the  data  provided  by 
petitioners  vis-a-vis  TATA  are  even 
more  tenuous,  since  there  is  no  support 
for  their  assumption  that  the  total 
number  of  employees  reported  in  the 
1997  Iron  and  Steel  Works  of  the  World 
publication  is  accurate  or  even  related 
to  TATA'S  1995-96  fiscal  year.  These 
questions,  they  argue,  render  unusable 
petitionera'  suppositions  as  to  the 
nimiber  of  workiara  employed  by  each 
company,  and  the  possible  number  of 
hours  worked  each  day  by  company 
employees. 

In  comparison,  Liaoning  and  Wuyang 
aigue  that  the  Report  used  by  Commerce 
in  the  preliminary  determination 
includes  figures  that  are  representative 


of  the  entire  Indian  steel  industry, 
including  both  large  companies  and 
small,  and  provides  labor  cost  data 
specific  to  production  line  wotken.  In 
addition,  they  state  that,  as  noted  in  the 
Commerce  Department's  foctor 
valuation  memoranda,  the  labor  rate 
provided  in  the  Report  is  inclusive  oi 
wages  and  salaries,  all  tjrpes  of  bonuses, 
money  value  of  benefits  in  kind,  old  age 
benefits,  maternity  benefits,  social 
security  charges,  family  pension, 
retirement  braefits,  and  other  group 
benefits.  They  argue  that  imlike  the 
unsubstantiated  figures  calculated  by 
petitionen,  the  Ministry  of  Labour 
values  are  not  distorted  by  conjecture 
regarding  such  factors  as  the  number  of 
employees,  man  days  worked,  the 
inclusion  of  overtime  hours.  Therofbre. 
they  claim  Commerce  should  continue 
to  value  labor  in  the  final  determination 
using  the  averege  labor  cost  per  man- 
day  worked  for  the  Basic  Metal  and 
Alloys  Industries  from  the  Report, 
whidi  Commerce  did  in  the  preliminary 
determination. 

Department's  Position:  We  agree  with 
Liaoning  and  Wuyang.  Because  the 
regulations  applicable  to  this 
investigation  do  not  dictate  a  particttlar 
approach  to  selecting  surrogate  value  for 
labor,  the  Department  has  the  discretion 
in  choosing  a  method  of  valuing  labor. 
However,  it  has  not  been  our  practice  to 
use  the  regression-besed  labor  rate 
developed  in  the  new  regulations 
initiated  prior  to  issuing  these  new 
regulations.  Because  we  have  not 
elected  to  use  the  regression  analysis 
approach,  we  need  not  address  all  of  the 
arguments  concerning  this 
methodology.  We  also  disagree  with 
petitioners'  proposal  to  use  the  financial 
statements  of  SAIL  and  TATA.  These 
statements  include  high  wages  for 
company  management  personnel  and 
other  salaried  worken,  and  thus  are  not 
specific  to  direct  and  other  production 
labor.  Also,  the  financial  statranoits 
only  teport  aggregate  labor  costs  and  do 
not  provide  information  regarding  the 
number  of  labor  hours  and  thus  we 
could  not  determine  a  labor  rate  for 
these  companies. 

Comment  14:  Labor  Factors 

Anshan.  Baoshan,  .Shanghai  Pudong 
and  WISCO  state  that,  throughout  this 
investigation,  petitionera  have 
contended  that  the  data  on  labor  usage 
submitted  by  the  Chinese  respondents 
must  be  compared  to  information  in 
PaineWebber's  World  Steel  Dynamics. 
Respondents  state  that  petitioners  claim 
that  any  differences  between 
informatfon  reported  by  the  respondents 
and  the  information  contained  in  World 
Steel  Dynamics  is  to  be  treated  as 
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evidttus  that  the  Chinese  respondents 
are  reporting  their  information 
inaccurately  is  without  merit.  Anshan, 
Baoshan,  Shanghai  Pudong  and  WISCO 
state  that  the  Idbor  houra  reported  are 
the  result  of  a  detailed  analysis  of  the 
companies'  labor  forces,  based  on  the 
Department's  reporting  requirements. 
Anshan.  Baoshan.  Shanghai  Pudong  and 
WISCO  argue  the  source  documents  and 
methodology  used  to  derive  these 
figures  were  examined  in  detail  by  the 
Department  during  verification,  and  no 
significant  discrepancies  were  found. 
Therefore,  they  argue-,  these  data  have 
been  shown  to  be  reliable. 

By  contrast,  respondents  argue,  the 
source  of  the  information  in  World  Steel 
Dynamics  is  imknown.  the  methodology 
used  by  World  Steel  Dynamics  to  derive 
that  information  is  not  explained,  and 
the  figures  reported  in  World  Steel 
Dynamics  have  not  been  verified. 
Respondents  claim  that,  in  these 
circumstances,  the  labor  usage  figures 
reported  in  World  Steel  Dynamics  have 
no  probative  value  at  all.  Respondents 
argue  that  data  from  this  service 
certainly  do  not  provide  a  reasonable 
basis  for  disregarding  the  verified 
information  reported  by  respondents. 

Departments  Position:  We  agree  with 
respondents.  We  verified  all  of  the 
respondents'  reported  labor  factors  and 
we  noted  no  major  discrepancies.  In 
light  of  these  facts,  we  have  no  reason 
to  believe  that  the  labor  fiacton  they 
provided  in  their  questionnaire  have 
been  misreported. 

Coaunant  15:  Valuation  of  Limestone, 
Dolomite  and  Qaicklime 

Anshan,  Baoshan,  Shanghai  Pudong 
and  WISCO  argue  that,  in  the  final 
determination,  the  Department  should 
value  limestone  and  dolomite  based  on 
domestic  Indian  prices,  rather  than  on 
Indian  Monthly  Statistics.  Respondents 
argue  that  domestic  Indian  prices  for 
limestone  and  dolomite  are  prefarehle 
because  (1)  it  is  Department  policy  to 
use  domestic,  tax-exclusive  prices 
where  possible;  (2)  due  to  the  low 
market  value  of  limestone,  limestone  is 
ordinarily  obtained  domestically;  and 
(3)  import  values  used  for  limestone  and 
dolondto  are  aberrational  when 
compared  to  the  domestic  prices 
submitted  for  these  values.  Respondents 
claim  that  the  Department  incorrectly 
used,  as  the  surrogate  value  for 
dolomite,  price  information  for 
"calcined"  dolomite,  although  the 
dolomite  biputs  used  by  respondents 
are  "uncalcined."  Furthermore,  the 
value  for  quicklime,  respondents 
contend,  should  be  the  same  as  the 
value  for  limestone  because  the  two 
products  are  comparable.  They  contend 


that  petitionen'  argument  (see  below)  is 
internally  inconsistent  and  should 
therefore  be  disregarded. 

Liaoning  and  Wuyang  a^gue  that  the 
Department  should  base  the  surrogate 
values  for  these  raw  material  inputs  on 
date  contained  in  the  financial 
stetements  of  Indian  producen.  See 
Brake  Druras  and  Rotors,  62  FR  at  91631 
(F^.  28, 1997).  They  state  that, 
following  its  normal  practice. 
Commerce  should  derive  tax-exclusive 
surrogate  values  by  deducting  from  the 
raw  material  costs  all  excise  taxes, 
central  sales  taxes,  and  state  sales  taxes. 
See  Public  Version  of  the  Factor 
Valuation  Memorandum  from  Brake 
Drums  and  Rotors,  at  2  (Feb.  21, 1997) 
(Commerce  "adjusted  the  domestic 
average  value  to  exclude  the  excise  and 
sales  tax"  and  "accepted  the  four- 
percent  sales  tax  as  a  conservative 
estimate  of  Indian  state  sales  tax  and 
have  deducted  amounts  for  sales  taxes" 
at  that  rate).  They  aigue  a  simple 
average  tax-exclusive  surrogate  value 
should  be  calculated  for  materials  for 
which  data  exista  from  more  than  one 
company. 

In  their  case  brief,  petitioners 
maintain  that  the  import  values  used  in 
the  preliminary  determination  are 
accurate  surrogate  values  for  limestone 
and  dolomite  sourced  domestically  by 
some  of  the  respondenU,  because 
certain  other  Chinese  steel  producers 
imported  limestone  and  dolomite  for 
use  in  the  production  process. 
Petitionen  agree  with  respondenta  that 
it  is  the  responsibility  of  die  Department 
to  find  surrogate  values  which 
reasonably  reifiect  the  economic 
conditions  faced  by  Chinese  producen 
of  cut-to-length  cariwn  steel  plate.  See 
Oscillating  Fans.  56  FR  at  55271, 55275. 
Therefore,  petitionen  contend  that  it  is 
reasonable  for  the  Department  to  use 
surrogate  import  raw  material  input 
sources  when  Chinese  producen  also 
import  the  same. 

However,  in  their  rebuttal  brief, 
petitionen  urge  the  Department  to  use 
adverse  facta  available  in  valuing 
limestone,  claiming  that  respondenta 
tailed  to  provide  complete  and  truthful 
onswen  to  the  Department's 
questionnaires  mth  regard  to  the  source 
of  supply  for  these  inputa.  Should  the 
Department  agree  to  apply  adverse  focta 
available,  pedtionen  suggest  that  it  rely 
on  the  data  of  an  Indian  producer  of 
subject  merchandise.  SAIL,  because  this 
data  constitutes  both  the  highest  value 
on  the  record,  aq  well  as  the  most 
reliable  and  appropriate  surrogate  value 
under  the  Depc^tment's  precedent 

Petitionera  urge  the  Department  to 
value  dolomite  with  the  same  value  that 
it  assigned  to  limestone.  Petitionen 


argue  that  respondenta'  claim  that  the 
proper  sunogate  value  for  dolomite  is 
for  "uncalcined"  dolomite  is  without 
merit,  because  there  is  no  evidence 
provided  by  the-respondenta  or 
otherwise  that  their  dolomite  inputa  are 
uncalcined.  In  addition,  petitionera 
refote  respondents'  claim  that  dolomite 
and  limestone  should  be  valued  as 
"crushed  stones"  (Respondenta  PAI 
Memorandum,  August  5, 1997). 
According  to  petitionen,  evidence  on 
the  record  shows  that  crushed  stones  are 
not  pure  enough  for  use  in  metallurgy. 

For  quicklime,  petitionen  argue  that 
the  Department  should  separately  value 
limestone  and  quicklime,  as  was  done 
in  the  preliminary  investigation  . 
However,  they  maintain  that  should  the 
Department  decide  to  value  the  two 
producto  with  the  same  surrogate  value, 
the  Department  should  use  SAIL's  value 
for  limestone  and  quicklime. 

Department's  Position:  We  agree  with 
the  pMBtitionen  in  part  The  surrogate 
value  for  limestone  in  the  prelimihiary 
determination  was  based  on  the  Indian 
import  price.  We  find  that  this  value  is 
the  most  representative  of  the  prices  for 
limestone  during  the  POI  because  the 
domestic  prices  submitted  by 
respondenta  appear  to  be  significantiy 
lower  than  both  the  Monthly  Statistics 
and  data  from  Indian  steel  producen. 
that  was  submitted  by  petitionen.  hi 
addition,  because  we  are  unfamiliar 
with  India  1995:  A  Reference  Armual, 
we  hesitate  to  give  it  greater  weight  as 
a  source  for  limestone  value  than  we 
give  to  the  Monthly  Statistics,  which  we 
have  frequentiy  used  for  valuation 
ptirposes  and  have  no  reason  to  believe 
is  not  rehable  with  respect  to  this  input 
We  also  agree  with  petitionen  that  some 
companies  import  limestone  and  that 
this  provides  support  for  the  use  of 
appropriate  import  data  to  value 
limestone.  For  the  final  determination, 
we  are  relying  on  the  same  surrogate 
value  used  in  the  preliminary 
determination.  We  reject  petitionen' 
argument  that  we  should  apply  adverse 
facta  available  for  limestone  based  on 
what  petitionen  believe  to  be 
uncooperative  behavior  on  the  part  of 
one  company,  because  there  is  no 
evidence  on  the  record  to  support  their 
assertion  that  one  company  did  not  act  ; 
to  the  best  of  its  abiUty  to  provide 
certain  information  concerning 
limestone  to  the  Department 

We  agree  with  respondenta  that 
limestone  and  quicklime  are  comparable 
producta,  based  on  our  review  of  the 
Monthly  Statistics.  However,  we  have 
decided  that  the  difference  between 
them  is  too  significant  to  value 
quicklime  based  on  the  surrogate  for 
limestone.  We  therefore  agree  with 
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petitioners  that  we  should  value  the  two 
products  based  on  their  individual 
values  as  reported  in  Monthly  Statistics. 

With  respect  to  dolomite,  we  agree 
that  limestone  and  dolomite,  though 
separate  products,  are  of  comparable 
value.  We  have  determined  that  the 
Monthly  Statistics  upon  which  we  relied 
in  the  preliminary  determination  are 
obviously  aberrational  becauae  the  value 
from  the  source  which  we  used  in  the 
preliminary  determination  (a  value  for 
"calcinated"  dolomite)  is  approximately 
ten  times  the  value  of  limestone.  In 
contrast,  based  on  our  examination  of 
Indian  steel  producers'  data,  we  find 
that  the  value  of  the  dolomite  they  use 
(which  is  not  identified  as  either 
"calcinated"  or  nor  "calcinated")  is 
generally  significantly  lower  than  that  of 
the  limestone  they  use.  Therefore,  for 
the  final  determination,  we  determined 
that  the  value  for  "agglomerated" 
dolomite  in  the  Indian  Monthly 
Statistics  is  comparable  to  that  for 
limestone  in  the  same  source.  Therefore, 
we  are  using  the  Monthly  Statistics 
value  for  "^^omerated"  dolomite  to    ' 
value  dolomite  in  the  final 
determination. 

Ckanment  16:  Basket  Categories — Coal 
and  Iron  On 

Anshan,  Baoshan.  Shanghai  Pudong 
and  WISCO  contend  that  the 
Department's  decision  to  use  a  single 
surrogate  value  for  all  coal  and  iron  ore 
inputs  in  the  preliminary  determination 
was  faulty  and  suggest  that  the 
Department  instead  assign  difiiarent 
values  for  each  kind  of  coal  and  iron  ore 
input  used  in  the  production  process. 

For  coal,  they  argue  that  the 
Department's  practice  has  traditionally 
been  to  base  its  surrogate  values  on  the 
prices  in  the  surrogate  country  for 
materials  which  most  closely  reflect  the 
specific  grade  and  chemical 
composition  of  the  type  of  input  used  by 
the  NME  producer.  See  Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China.  61  FR  41994,  41996- 
97  (August  13, 1996)  {"Helical  Spring 
Lock  Washers"),  and  Heavy  Forged 
Hand  Tools  from  the  People's  Republic 
of  China.  62  FR  11813,  11815  (March 
13. 1997).  Therefore,  they  contend  that 
the  Deportment  should  separately  value 
the  different  kinds  of  coal  used  in  the 
production  process.  Respondents  also 
contend  that  coal  should  be  valued  and 
based  on  Indian,  not  Indonesian,  values. 

For  iron  ore,  Anshan,  Baoshan. 
Shanghai  Pudong  and  WTSCO  assert  that 
the  Department  should  value  difierent 
forms  of  this  input  based  on  the  market 
prices  paid  for  such  ores.  These  market 
economy  purchase  prices  and 
quantities,  they  maintain,  were  verified 


by  the  Department  Similarly,  they  urge 
the  Department  to  calciilate  freight  rates 
for  the  delivery  of  iron  ore  purchased 
from  market  economy  suppliers  using 
the  actual  rates  paid  by  the  Chinese 
respondents  for  such  shipments  during 
the  POL  For  domestically  purchased 
iron  ore,  Anshan,  Baoshan,  Shanghai 
Pudong  and  WISCO  suggest  that  the 
Department  value  all  iron  ore  using  one 
Inaian  domestic  price  from  India  1995: 
A  Reference  Manual.  They  also 
maintain  that,  in  valuing  freight  for 
domestic  iron  ore  purchases,  the 
Department  should  average  the 
distances  from  each  company's  iron  ore 
suppliers  and  apply  surrogate  freight 
rates  to  this  average  distance. 

Petitioners  maiiKain  that  it  was 
appropriate  to  assign  a  single  surrogate 
value  for  all  coal  used,  because 
respondents  reported  various  kinds  of 
coal  in  a  confusing  maimer.  In  addition, 
they  assert  that  the  value  used  in  the 
preliminary  determination  is  accurate 
and  reasonable.  Petitioners  contend, 
however,  that  should  the  Department 
decide  to  value  diffnent  kinds  of  coal 
separately,  it  should  rely  on  surrogate 
values  obtained  from  annual  reports  of 
certain  Indian  producers  of  subject 
merchandise. 

With  respect  to  iron  ore,  petitioners 
assert  that  domestically  purchased  iron 
ore  could  not  be  significantly  cheaper 
than  other  forms  purchased  fitun  mariiet 
economy  suppliers  due  to  the  fact  that 
the  imported  iron  ore  is  in  the  form  of 
concentrate,  which  requires  further 
processing  before  it  can  be  used.  As  a 
result,  they  urge  the  Department  to 
maintain  the  methodology  it  used  in  the 
preliminary  determination. 

Department's  Position:  COAL:  We 
agree  with  respondents  that  the 
Department  should  value  coal  based  on 
the  surrogate  country  values  for  types  of 
coal  which  most  closely  reflect  the 
specific  grades  and  chemical 
composition  of  coal  types  used  by  die 
Chinese  producers.  We  have  valued 
coking  coal  and  other  coal  separately, 
relying  on  Indian  Monthly  Statistics  to 
formulate  appropriate  surrogate  values. 
We  did  not  value  thermal  coal 
separately  because  the  infr>rmation 
submitted  by  respondents  comes  from 
countries  not  normally  used  as 
surrogates  and  we  were  unable  to 
independently  find  values  for  this  type 
of  coal.  For  all  coal  other  than  coking 
coal,  we  based  our  surrogate  value  on 
the  classifications  "other,"  "anthracite" 
and  "steam  coed,"  which  we  averaged. 
We  used  Indian  Monthly  Statistics 
because  we  determined  that  the  data 
were  more  appropriate  and  more 
specific  than  the  data  from  the  Indian 
steel  producers. 


Iron  Ore:  With  respect  to  iron  ore,  we 
note  that  it  has  been  the  Department's 
position  in  the  past  that  when  a 
significant  portion  of  an  input  used  by 
a  given  producer  is  ptuchased  from 
miarket  economy  suppliers,  the 
Department  relies  entirely  on  the  market 
economy  purchase  prices  in  valuing  that 
input  for  that  producer.  Our 
methodology  in  the  prelinnnary 
determination  was  to  aggregate  all  iron 
ore  whether  sourced  dome^cally  or 
from  maiicet  economy  suppliers  into  a 
single  basket  which  we  valued  at 
international  prices  from  market 
economy  suppliers.  However,  for  the 
final  determination,  we  have,  to  the 
extent  possible,  treated  different  types 
of  iron  ore  as  separate  factors  of 
production  [i.e.,  we  have  valued 
different  types  of  iron  ore  as  separate 
inputs).  When  a  producer  has  purchased 
any  type  of  iron  ore  from  one  or  more 
market  economy  suppliers,  we  have 
relied  to  the  fullest  extent  possible  on 
the  maricet  economy  purchase  prices 
which  were  verified  by  the  Department 
When  a  given  producer  sourced  a 
particular  type  of  iron  ore  only  locally, 
or  imported  only  an  insignificant 
percentage  of  that  type  of  iron  ore.  we 
valued  that  type  of  iron  ore  fat  diat 
producer  besed  on  Indian  Monthly 
Statistics. 

Freight  For  Coal  and  Iron  Ore:  Where 
we  relied  on  the  market  economy 
purchase  prices  to  value  the  input,  we 
also  relied,  for  freight  cost  from  the 
market  economy  suppliers  to  the 
Chinese  port,  on  the  market  economy 
freight  rates  which  the  Department 
verified.  For  Chinese  inland  freight  on 
market  economy  purchased  imports  and 
for  domestically  sourced  inputs,  we 
relied  on  the  Chinese  domestic  freight 
bctors,  valued  using  Indian  surrogate 
data.  We  have  not  based  domestic 
freight  costs  on  an  average  of  the 
distance  between  all  supplien  and  the 
relevant  producers  because  a  suppUer- 
by-supplier  calculation  provides  a  more 
accurate  estimate  of  the  costs  of  a 
producer  that  sources  diffnent  amounts 
of  an  input  from  mtiltiple  supplien  in 
different  locations.  See  Comment  12 
regarding  the  Department's  current 
freight  methodology. 

Commait  17:  Valuation  of  Steel  Scrap 
and  Pig  Iron 

Anshan.  Baoshan.  Shanghai  Pudong. 
and  WISCO  aigue  that  the  Department 
should  vahie  steel  scrap  and  pig  iron 
based  on  domestic  price  infoniiation 
from  India  bom  the  Economic  Tanes 
because  the  prices  reported  in  the 
Economic  Times  represents  prevailing 
prices  in  the  Indian  maiicet  which  are 
preferable  to  import  prices  in  the 
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Department's  hierarchy  of  surrogate 
value  sources,  and  the  prices  reported  in 
the  Economic  Times  are 
contemporaneous  with  the  POL 

Liaomng  and  Wuyang  argue  that  the 
Department  should  base  the  surrogate 
values  for  steel  scrap  and  pig  iron 
inputs  on  data  contained  in  the 
financial  statements  of  Indian 
producers,  citing  Brake  Drums  and 
Rotors.  62  FR  at  9163.  They  state  that, 
following  its  normal  practice, 
Commerce  should  derive  tax-exclusive 
surrogate  values  by  deducting  from  the 
raw  matnial  costs  all  excise  taxes, 
central  sales  taxes,  and  state  sales  taxes. 
See  Factor  Valuation  Memorandum 
from  Brake  Drums  and  Rotors,  at  2  (Feb. 
21, 1997),  which  I-ianning  and  Wuyang 
have  placed  on  the  record  of  this 
investigation  (Commert:e  "ad|uated  the 
domestic  average  value  to  exclude  the 
excise  and  sales  tax"  and  "accepted  the 
four-percent  sales  tax  as  a  consovative 
estimate  of  Indian  state  sales  tex  and 
have  deducted  amounts  for  sales  taxes" 
at  that  rate).  Uaoning  and  Wuyang  argue 
that  a  simple  average  tax-exclusive 
sumgate  value  should  be  calculated  for 
materials  for  which  data  exists  from 
more  than  one  company.  See  Factor 
Valuation  Memorandum  from  Brake 
Drums  and  Rotors,  at  4. 

Petitionen  contend  that  the 
Department  should  value  steel  scrap 
and  pig  iron  based  on  U.N.  Trade 
Comianodity  Statistics,  or  else  continue 
to  use  the  value  used  in  the  preliminary 
determination,  wdiich  is  based  on 
Indonesian  import  data.  They  maintain 
that  values  that  the  four  respondents 
submitted  from  the  Economic  Times 
represent  a  snapshot  of  prices  that  do 
not  represent  prevailing  prices 
throughout  the  entire  period  of 
investigation. 

Department's  Position:  For  steel  scrap, 
we  are  using  contemporaneous  import 
data  from  Indian  Monthly  Statistics.  For 
pig  iroa.  we  wen  unable  to  use  the 
Indian  Monthly  Statistics  as  we 
detennined  that  the  import  price  was 
aberrational  because  the  Indian  data  was 
based  on4  very  small  quantity  and  was 
almost  twro  times  the  price  of  the 
Indonesian  pig  iron.  Consequently,  we 
are  continuing  to  use  prices  from 
Indonesian  import  statistics  that  we 
used  in  the  preliminary  determination. 
We  did  not  use  the  data  submitted  by 
either  petitionen  or  respondents  for 
either  pig  iron  and  steel  scrap  because 
we  found  that  these  values  were 
aberrational  compared  to  the  Indonesian 
import  statistics.  We  did  not  use  the 
values  frtimrthe  Economic  Times 
because  we  determine  that  the 
information  in  the  Ectmomic  Times 
submitted  by  respondents  and  in  the 


UH.  Trade  Commodity  Statistics 
submitted  by  petitionen  was 
aberrational.  More  detail  on  this  issue 
may  be  foimd  in  the  business 
proprietary  version  of  the  Cb/icurrence 
Afemora/idiun. 

Comment  18:  Valuation  ofbon  Scrap. 
Fluorite/Fluorspar.  Coke.  Aluirdnum. 
Magnesium  Ore.  Ferrosilicon. 
Ferromanganese  and  Magnesium  Ore 

Anshan.  Baoshan.  Shanghai  Pudong 
and  WISCO  argue  that  the  Department 
should  value  iron  scrap,  fluorite/ 
fluonpar.  coke,  aluminum,  magnesium 
ore,  ferrosilicon,  ferromanganese,  and 
magnesium  ore  based  on  Indian 
Monthly  Statistics  that  comspond  to  the 
investigation  period.  In  the  preliminary 
determiiution,  the  Department  valued 
some  of  these  inputs  based  on  import 
statistics  which  pre-dated  the  period  of 
investigation.  These  respondents  argue 
that  petitionen'  suggestion  that  the 
Department  value  some  of  these  inputs 
based  on  data  frxim  1994  U.N.  Trade 
Commodity  Trade  Statistics  should  be 
ignored,  respondents  aigue  because  it  is 
not  contnnporaneous  and  less  specific 
to  the  inputs  in  question. 

Liaomng  and  Wuyang  argue  that  the 
Department  should  base  the  surrogate 
values  for  these  inputs  on  data 
contained  in  the  financial  statements  of 
Indian  steel  producen.  See  Brake 
Drvms  and  Rotors,  62  ni  at  9163.  They 
state  that,  following  its  normal  practice, 
Conunerce  should  derive  tax-exclusive 
surrogate  values  by  deducting  from  the 
raw  material  costs  all  excise  taxes, 
cmtral  sales  taxes,  and  state  sales  taxes, 
citing  to  Factor  Valuation  Memorandum 
from  Brake  Drums  and  Rotors,  at  2  (Feb. 
21. 1997)  Which  they  have  added  to  the 
record  of  this  case.  They  argue  a  simple 
avenge  tax-exclusive  surrogate  value 
should  be  calculated  fw  materials  for 
which  data  exists  from  more  than  one 
company.  See  Factor  ValtMtion 
Memorandum  from  Brake  Drums  and 
Rotors,  at  4.   . 

Petitionen  wge  die  Department  to 
either  value  theM  inputs  based  on  the 
1994  l/JV.  Commodity  Trade  Statistics. 
and  argue  that  these  statistics,  although 
less  contemporaneous,  are  more 
reliable. 

Department's  Position:  We  agree  with 
the  four  respondents.  To  the  extent 
possible,  we  have  relied  on 
contemporaneous  d^a.  as  the 
Department  normally  pnfen  to  use 
prices  that  are  representative  of  prices  ' 
in  efiisct  during  the  POL  For  iron  scrap, 
we  used  the  same  Indian  Monthly 
Statistics  value  as  we  did  in  the 
preliminary  detwmination  because  this 
is  the  moat  contemporaneous  value  on 
the  record.  For  ferrosilicon,  flourite/ 


fluorepar,  ferromanganese,  magnesium 
ore,  aluminum,  and  coke,  we  have 
adopted  the  values  from  the  Indian 
Monthly  Statistics  for  April  through  July 
of  1996,  as  submitted  by  the 
respondents  as  these  values  are  more 
contemporaneous  with  the  POI  than  the 
similar  values  used  in  the  preliminary 
determination.  We  have  rejected 
Liaoning  and  Wuyang's  argument  that 
we  should  value  these  fectors  based  on 
Indian  domestic  data  because  we  have 
found  appropriate  surrogate  values  that 
represent  a  larger  sample  of  prices  from 
Indian  Monthly  Statistics. 

Comment  19:  Scale  and  Slag 

Aiuhan.  Baoshan.  Shanghai  Pudong 
and  WISCO  argue  that  the  Department 
appropriately  valued  slag  at  tlia  low 
U.S.  market  price  of  $6.91  per  metric 
ton  and  that  the  Department  should 
continue  to  value  slag  in  the  same 
manner  for  the  final  determination. 
Anshan,  Baoshan,  Shanghai  Pudong  and 
WISCO  additionally  contend,  hdwever, 
that  the  Indian  import  price  of  $483.91 
per  metric  ton  for  scale  is  aberrational 
high  and  that  the  Department  should 
apply  the  same  surrogate  value  for  scale 
as  it  applies  to  slag.  Furthermore,  these 
respondents  argue  that,  because  both 
slag  and  scale  are  self-generated  by- 
products of  the  steelmaking  process,  the 
Department  should  not  apply  any 
freight  expense  to  the  surrogate  prices 
fbr  slag  and  scale  in  the  final 
determination. 

Petitionen  agree  that  slag  is 
essentially  a  mineral  waste  and  has  a 
relative  low  value.  Scale,  on  the  other 
hand,  they  argue,  is  processed  steel, 
consisting  of  cuttings  from  actual  steel 
slabs.  Sc^,  reason  petitionen,  thus  has 
a  for  greater  value  as  an  input  in 
steelmaking  than  does  slag.  Petitionen 
continue  that  there  is  nothing  on  the 
record  to  substantiate  respondents' 
claim  that  the  Indian  price  for  scale  is 
"aberrational."  I*etitionen  conclude  that 
the  Indian  price  the  Department 
adopted  in  the  preliminary 
detnmination  is  reliable  and  should  be 
used  for  the  final  determination. 

Department's  Position:  We  agree  with 
respondents  in  part  Scale  is  of  little 
value  in  the  steelmaking  process. 
Because  slag  and  scale  are  very  similar, 
the  Department  used  the  same  value  for 
scale  and  slag  ($6.91  per  metric  ton)  in 
its  final  determination.  Furthermore,  vre 
agree  with  respondent  that  a  freight 
expense  should  not  be  added  to  the 
surrogate  prices  for  slag  and  scale  when 
no  fieight  is  inciured  in  China  on  these 
inputs,  because  they  are  self-generated. 
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Continent  20:  Stones 

Anshan,  Baoshan,  Shanghai  Pudong 
and  WISCX)  argue  that,  to  the  extent  that 
surrogate  values  for  some  types  of 
"stones"  have  aheady  been  submitted 
on  the  record  (e.g.,  manganese, 
quicklime,  limestone  and  dolomite),  the 
Department  should  use  that  information 
for  surrogate  values  for  these  inputs.  To 
value  types  of  stones  for  which  no 
specific  surrogate  value  has  been 
provided  to  the  Department  (e.^., 
serpentine,  calcium  carbon  trioxide 
(CaCOs),  silicon  sand/silicon  dioxide), 
the  Department  should  use  the  surrogate 
value  for  "stone,  sand  and  gravel" 
proposed  by  the  petitioners  in  their 
August  5,  1997  submission  at  Exhibit 
A— 4hat  is.  $25.21  per  metric  ton. 

Petitioners  state  that,  with  respect  to 
silicon,  the  Department  has  already 
found  an  appropriate  surrogate  value. 
Petitioners  contend  that  respondents 
have  ctMiceded  that  the  category 
"stones"  contains  unreported  "silicon 
sand"  aod  silicon  dioxide  in  unknown 
quantities.  Therefore,  petitioners  state 
that  the  Department  should  use  the 
value  for  silicon  as  fads  available  in 
valuing  "stones"  for  which  no  specific 
surrogate  value  has  been  provided.  In 
addition,  regarding  calcium  carbonate 
(CaC})  rocks,  petitioners  argue  that  the 
Department  should  recalculate 
consumption  for  each  company. 

Department's  Position:  We  agree  with 
respondents  that  the  E)epartment  should 
use  appropriate  and  specific  suixogate 
values  for  all  types  of  "stones."  For  the 
final  determination,  for  Baoshan, 
Liaoning,  Shanghai  Pudong  and  WISCO, 
we  have  obtained  appropriate  separate 
values  for  all  types  of  stones  which  were 
separately  reported.  For  Anshan,  we 
have  obtained  a  value  from  the  U.N. 
Trade  Commodity  Statistics  for  "stones, 
sand  and  gravel"  and  are  valuing  stones 
for  which  we  do  not  have  a  surrogate 
value  using  this  data.  We  disagree  with 
petitioners'  assertion  that  we  ^ould  use 
silicon  as  focts  available  for  silicon 
sand.  Based  on  our  understanding  of  the 
steel  industry,  silicon  sand  is  more 
comparable  to  generic  sand  than  it  is  to 
silicon,  which  is  a  comparatively 
expensive  commodity. 

Coaunent  21 :  Silxon  Manganese 

Respondents  note  that,  in  the 
preliminary  determination,  the 
Department  valued  silicon  manganese  at 
$578.68  per  metric  ton,  based  on 
information  contained  in  the  1995-90 
annual  report  of  SAIL.  Respondents 
argue  that,  if  the  Department  continues 
to  use  this  source  in  the  final 
determination,  the  value  should  be 
adfusted  not  only  for  inflation,  but  also 


to  remove  Indian  taxes  reflected  in  the 
reported  number. 

Petitioners  counter  that  nothing  in  the 
record  supports  respondents'  claim  that 
taxes  are  included  in  the  surrogate  value 
used  by  the  Department  for  silicon 
manganese  (based  on  SAIL  data).  Even 
if  taxes  were  included,  furthermore, 
there  is  no  record  information  that 
would  allow  for  a  determination  of  the 
amount  of  taxes  paid.  Accordingly, 
petitioners  contend  that  the  SAU.  data 
must  be  used  as  reported. 

Department's  Position:  Although  we 
consider  the  value  for  silicon 
manganese  we  used  in  the  preliminary 
determination  appropriat%for  use  in  our 
final  determination  calculations,  we 
have  located  a  more  contbmporaneous 
Indian  Monthly  Statistic  fat  the  period 
April  1996  through  July  1996  which  we 
believe  to  be  more  accurate  and 
representative  of  a  larger  sample  of  the 
commodity.  For  the  final  determination, 
we  are  relying  on  this  import  price  to 
value  siticon  manganese. 

Comment  22:  Electricity 

Anshan.  Baoshan,  Shanghai  Pudong 
and  WISCO  contend  that,  in  the 
preliminary  detennination,  the 
Department  valued  electricity  at  S0.06 
per  kilowatt  hour,  baaed  on  data 
reprated  in  the  July  1995  publication 
Current  Energy  Scene  in  buiia, 
published  by  the  Center  for  Monitoring 
Indian  Economy.  These  respondents 
contend  that  the  Department  should 
continue  to  use  this  value  in  the  final 
determinatioii. 

Petitioners  state  that  respondents' 
suggested  rate  for  electricity  reflects  the 
simple  average  of  the  Indian  state 
electricity  rates  far  the  "large  industry" 
caHmgaey  as  of  January  1, 1995.  adjusted 
to  the  POL  See  Shangfc^  Pudong  Factcw 
Valuation  Memorandum,  June  3, 1997, 
at  4-5.  Petitioners  maintain  that,  in  its 
final  determination,  the  D^i«tment 
should  use  the  electricity  rates  reported 
by  Indian  flat-rolled  steel  producers  in 
their  annual  repeats  for  the  fiscal  year 
ending  March  1996.  These  reported 
rates  are  preferable,  argue  petitioners, 
because  they  are  more  contemponneous 
with  the  POI  and  are  specific  to  large 
steel  manu£actuTBrs.  See  Polyvinyl 
Alcohol  from  the  People's  Republic  of 
China.  61  FR  14057  at  14061  (March  29, 
1996)  (Final  Determination).  Petitioners 
calculate  the  weighted  average 
electricity  rate  for  Pennar  Steels  Ltd., 
Nippon  Denro  Ispet  Ltd.,  Visvesveraya 
hoB  &  Steel  Ltd.,  SAIL,  and  Tata  Steel 
Ltd.,  at  $0.0648  per  kilowatt  hour. 

Department's  Position:  We  agree  with 
respondents.  We  consider  the  rate  for 
electricity  we  used  in  the  preliminary 
detenninatiao  approi»iate  for  use  in  oar 


final  determination  calculations  as  it  is 
publicly  available  and  nothing  on  the 
record  suggests  that  this  value  is 
aberrational. 

Comment  23:  Scope  Issue 

Petitioners  argue  that  the  scope 
should  be  clarified  to  state  that  it  covers 
plate  4.75  mm  in  thickness  or  more,  in 
nominal  or  actual  thickness.  They  state 
that,  due  to  thickness  tolerances  in  the 
various  common  plate  specifications, 
foreign  producers  may  sell  plate  as  Vis 
inch  (4.75  mm)  plate  at  thickness  less 
than  Via  inch  and  remain  within  the 
specification. 

Petitioners  allege  that  there  is  a 
significant  U.S.  market  fat  ^Aa-inch 
(4.75  mm)  plate.  They  also  argue  that 
they  always  intended  that  the  scope  of 
the  investigation  would  cover  product 
of  4.75  mm  in  actual  or  nominal 
thtrlm«MM  because  any  plate  within  the 
tolerance  for  4.75  mm  nominal 
thickness  plate  will  compete  directly 
with  any  odier  plate  within  the 
tolerance.  The  customer  knows  that  all 
plates  within  the  tolerance  meet  the 
performance  standards  of  the 
specification. 

Petitioners  ugue  that  actual  and 
nominal  thickness  products  are 
produced  on  the  same  equipmsnt. 
marketed  in  the  same  way  to  the  same 
customers  and  generally  priced 
identically.  Th^  allege  that  fdivn  to 
include  plate  with  a  nominal  thickness 
of  at  least  4.75  mm  but  an  actual 
thickness  of  less  than  4.75  nun  would 
seriously  undermine  the  scope  of  the 
investigation  by  allowring  products  that 
are  considered  identical  in  the  market  to 
be  treated  diffsrently  under  the  scope. 

Anshan.  Banahan.  Shanghai  Pudong 
and  WISCO  point  out  that  petitionns' 
request  to  change  the  scope  was 
8id>mitted  more  than  five  months  after 
the  filing  of  the  petition.  They  argue  that 
petitioners'  propoeal  to  change  the 
scope  so  late  in  the  proreeding  is 
contrary  to  the  requironents  of  the  law. 
Respondents  note  that  the  statute  does 
dot  permit  the  Department  to  amend  the 
scope  of  the  petition  so  late  in  this 
investigation. 

Dsporilaient's  PoeMon:  We  disagree 
with  petitioners  and  have  decided  not  to 
change  diescope  of  products  under 
investigation.  For  a  more  complete  ° 
discussion  of  this  issue.  See 
Memorandum  on  Scope  of 
Investigations  on  Caiban  Sted  Plate 
from  Joseph  Spetrini  to  Robert  S. 
LaRussa. 

Commmt  24:  AUay/Non-Alkf  Steel 
Issue 

Petitionen  allege  that  foreign 
producers  are  beginning  to  sl^dy  vary 
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the  alloy  content  of  their  carbon  plate  in 
order  to  technically  remove  the  product 
from  the  non-alloy  steel  tarifi^ 
subcategories  in  the  Harmonized  Tatifif 
Schedule  of  the  United  States 
("HTSUS")  and  place  the  products 
witMn  the  "other  alloy  steel"  HTSUS 
subcategories  without  rhanging  the 
specification,  grade,  physical 
chaiVcteristics  or  applications  of  the 
CTLP.  Petitioners  contend  that  such 
low-alloy  plates  should  be  covered  by 
the  scope. 

Petitioners  argue  that  products 
classified  as  alloy  steel  under  the  HTS, 
but  ordered  and  produced  to  "carbon" 
steel  specifications,  should  be  included 
within  the  scope  of  the  investigation. 
They  argue  that  the  allo3r8  being  added 
to  these  products  are  not  rtmnging  the 
performance  characteristics  of  plate,  and 
the  alloy-padded  carbon  products  and 
other  carbon  products  are  the  functicmal 
equivalents  (^  (me  another.  Petitioners 
further  contend  that  the  products  are 
produced  by  the  same  manufactureis  on 
the  same  equipment,  are  sold  to  the 
same  customers  for  the  same  uses,  and 
have  neariy  identical  costs. 

Petitionos  assert  that  where  the 
added  alloy  does  not  change  the 
performance  characteristics  of  the  plate 
or  a£bct  the  product's  classification 
within  the  industry  specificatitm,  the 
product  should  remain  within  the  scope 
of  the  investigation.  They  aigue  that  the 
addition  of  alloys  that  do  not  change  the 
performance  characteristics  or 
specifications  of  the  product  will  not 
change  the  purchasers'  perception  of  the 
value,  function  or  use  of  the  product 
Petitioners  conclude  by  stating  that  the 
failure  to  include  such  completely 
substitutaUe  products  within  the  scope 
would  undermine  the  efficacy  of  any 
order. 

Anshan.  Baoshan.  .Shanghai  Pudong 
and  WISCO  again  aigue  that  petitionen' 
request  to  change  the  scope  was 
untimely  submitted  and  slu>uld  be 
rejected  by  the  Department,  as  it  is 
contrary  to  the  requirements  of  the  law. 
Moreover,  respondents  contend  that 
Department  and  classification  practice 
demonstrate  that  carbon  steel  does  not 
include  products  with  alloying  agents 
such  as  boron.  Finally,  respondents 
assert  that  the  stetute  does  not  permit 
the  Department  to  amend  the  scope  of 
the  petition  proposed  in  the  manner 
proposed  by  petitioners  so  late  in  this 
investigsticm. 

Department's  Position:  We  disagree 
Mrith  petitionen  and  have  decided  not  to 
change  the  scope  of  products  imder 
investigation.  For  a  more  complete 
discussion  of  this  issue,  See 
Memorandum  on  Scope  of 
Investigations  on  Carbon  Steel  Plate 


bom  Joseph  Spetrini  to  Robert  S. 
LaRussa. 

Comment  25:  River  Freight 

Anshan,  Baoshan,  Shanghai  Pudong 
and  WISCO  argue  that,  in  the  final 
determination,  the  Department  should 
not  value  river  freight  costs  for 
purchases  of  materials  (and  for  the 
shipments  of  finished  products  by  the 
Chinese  producen)  using  the  stirrogate 
value  relied  upon  for  the  preliminary 
determination,  which  was  based  on  a 
1993  embassy  cable  regarding  river 
barge  rates  in  India  originally  submitted 
for  Helical  Spring  Lock  Washers,  61  FR 
at  41994.  In  particular,  Anshan, 
Baoshan,  Shanghai  Pudong  and  WISCO 
argue  that  this  source  should  not  be 
used  in  the  final  determination  becaiise 
(1)  the  rates  do  not  in  any  way  reflect 
the  costs  of  shipping  raw  materials  and 
merchandise  on  the  Yangtze  River  on 
which  their  steel  mill  and  export 
facilities  are  located,  and  (2)  the  rates  do 
not  even  accurately  reflect  the  costs  of 
river  shipping  in  India. 

Respondents  argue  that  the 
Department  must,  to  the  extent  possible, 
sdect  surrogate  values  for  river  rates 
which  accurately  and  fairly  reflect  the 
costs  of  the  shipping  raw  materials  and 
steel  products  on  the  Yangtse  Riva. 
Respondents  maintain  that  the  use  of 
Indian  river  barge  rates  to  est^lish 
surrogate  values  for  Chinese  shipments 
of  raw  materials  and  final  steel  products 
on  the  Yangtze  River  is  inappropriate 
because  there  are  no  riven  in  India  that 
are  comparable  to  the  Yangtze  River  and 
river  shipping  rates  are  heevily 
dependent  on  the  types  of  rivets  used 
for  shipping  and  the  types  of  products 
being  shipped. 

As  an  utemative  to  the  Indian  baige 
rates  in  die  1993  cable,  respondents 
urge  that  the  Department  use  published 
Mississippi  River  shipping  rates  as 
surrogate  values  for  tbe  cost  of  shipping 
on  the  Yangtze  River  because,  they 
claim,  the  Mississippi  River  is  a 
"working  river"  that  is  comparable  in 
size  to  the  Yangtze  River. 

If  the  Department  continues  to  use 
Indian  shipping  rates  to  value  shipping 
on  the  Yangtze  river,  respondents 
recommend  that  the  Department  use 
cturent,  actual  shipping  rates  rather 
than  the  1993  quotetion  used  in  the 
preliminary  detennination.  Respondents 
argue  that  the  1996-97  rates  collected 
and  reported  by  the  Ministry  of  Surface 
Transport  of  the  Government  of  India, 
which  they  have  submitted,  are 
preferable  because  they  are  less 
aberrational,  more  contemporaneous, 
and  based  on  a  broader  range  or 
merchandise  than  the  rates  used  in  the 
preliminary  detennination,  which  do 


not  identify  the  product  for  which  these 
rates  were  quoted. 

Petitionen  argue  that  the  data  on  river 
freight  supplied  by  the  respondents  are 
unreliable;  therefore,  they  urge,  the 
Department  should  continue  to  use  the 
same  values  as  in  the  preliminary 
determination.  Petitionen  aigue  that  - 
respondents'  claim  that  Indian  riven  are 
geiMrally  not  accessible  to  large  vessels 
is  baseless,  stating  that  CIA  reports 
indicate  that  a  large  percentage  of 
inland  waterways  in  India  are  navigable. 

Petitionen  object  to  the  use  of  U.S. 
freight  rates  as  surrogate  values,  arguing 
that  the  Department  must  calculate 
normal  value  based  on,  "to  the  extent 
possible,  the  prices  or  costs  of  facton  of 
production  in  one  or  more  maricet 
economy  countries  that  are  *  *  *  at  a 
level  of  economic  development 
comparable  to  that  of  the  nonmarket 
economy  coimtry  •  •  •."  19  U.S.C 
1677b(cK4).  Petitionen  contend  that 
United  Stetes  is  not  an  appropriate 
surrogate  country  because  it  is  at  a 
diSarent  level  of  economic  development 
than  the  People's  Republic  of  China  aid 
not  one  of  the  five  countries  identified 
by  the  Department  as  potentially 
suitable  suirogates.  See  Memorandum  to 
E.  Yang  bom  D.  Mueller,  January  29, 
1997  ("DOC  Surrogate  Selection 
Mono"). 

Further,  petiticmen  assert  that  the 
information  on  Indian  rivw^  freight  rates 
supplied  by  respondents  is  questionable 
with  respect  to  its  meaning,  origin  and 
reliability.  Petitionen  argue  that 
respondents  have  not  provided  any 
crmlihle  evidence  that  the  rates  used  by 
the  Department  in  the  preliminary 
detomination  are  "aborattonal." 

Department's  Position:  We  agree  with 
both  respondents  and  petitionen  in 
part  For  the  final  determination,  we 
have  decided  to  base  the  river  rates 
finight  on  a  simple  average  of  the  rates 
used  in  the  preliminary  determinaticm 
and  information  submitted  by 
respondents.  We  note  that  the  river  rates 
we  used  in  the  preliminary 
determination  were  significantiy  higher 
than  rates  for  other  forms  of 
transportation.  For  example,  to  ship 
merchandise  1100  km.  by  river  using 
the  rates  used  in  the  preliminary 
determination  would  cost  $68  per  ton. 
whereas  to  ship  the  same  distance  by 
train  would  only  cost  approximately 
$15  per  ton.  We  note  that  a  respondent 
would  usually  use,  in  the  normal  course 
of  business,  the  most  cost  efbctive  and 
efficient  mode  of  transportation. 
However,  respondmta  did  not  ship  by 
train.  It  is  our  own  practice  to  value  the 
facton  of  production  actually  used  by 
respondents.  ConsequenUy,  we  have 
concluded  that  to  only  use  the  surrogate 
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value  W8  used  in  the  preliminary  results 
would  be  inappropriate. 

Respondents  also  submitted  river 
rates  from  the  Inland  Waterways 
Aatbority  of  India,  which  is  part  of  the 
Ministry  of  Surfece  Transportation  of 
the  Government  of  India.  We  disagree 
%vith  petitioners'  argument  that  the 
Department  should  refect  this 
information  because  respondents  used  a 
consultant  in  obtaining  this  information. 
While  it  is  true  that  a  consultant  was 
involved  in  obtaining  this  information, 
the  fact  remains  that  the  source  of  the 
data  is  the  Indian  Government.  In 
addition,  we  can  find  no  evidence  to 
support  the  conclusion  that  the  river 
rates  presented  in  that  doomient  are 
unreliable  or  distortive.  The  rates 
represent  a  wide  variety  of  rivers, 
products  and  distances  in  India, 
including  river  rates  to  and  from 
Calcutta,  which  is  a  major  pott  At  the 
same  time,  we  hesitate  to  use  only  the 
river  rate  information  obtained  by 
respondents  for  the  final  determination. 
As  no  evidence  on  the  record  indicates 
what  instnictioDS  were  given  to  the 
consultant  or  what  questions  th^ 
consultant  asked  the  Indian  Waterways 
Authority  to  obtain  the  data. 

We  also  disagree  with  respondents' 
contention  that  we  should  use  rates 
from  the  Mississippi  River  for  the  final 
determination.  First,  the  United  States  is 
not  one  of  the  selected  surrogate 
countries  that  the  Department  normally 
uses.  The  Department  also  searched  for 
alternative  sources  of  information  from 
other  surrogate  countries.  In- particular, 
we  attempted  to  obtain  river  rate 
information  from  Egypt  (the  Nile  river) 
and  Pakistan  (the  Indus  river).  However, 
we  were  imable  to  obtain  publicly 
available  information  for  river  rates 
from  these  countries.  Second,  all  rivera 
are  to  some  degree  unique,  and  the 
Department's  ability  to  address  the 
quantity  and  the  types  of  difierences 
noted  by  respondents  is  limited.  Thus, 
it  is  not  our  practice  to  find  a  surrogate 
value  for  freight  over  a  particular  route, 
but  rather  to  ascertain  a  reasonable 
value  for  river  freight 

CcuRjnent  26:  Ocean  Freight  Roles 

Respondents  argue  that  the 
Department  should  apply  product-  and 
port-specific  ocean  fi:eight  rates. 
Respondents  maintnin  that,  in  the 
preliminary  determination,  the 
Department  improperly  applied  the 
ocean  freight  rates  for  shipping  steel 
plate  to  other  types  of  products,  which 
would  necessarily  have  different 
shipping  rates.  Respondents  urge  that 
the  Department  should  value  raw 
materials  purchased  from  market- 
economy  supplies  using  sale-specific 


shipping  cost  information  frt>m  market 
economy  ocean  freight  providera. 
Respondents  recommend  that  product- 
and  port-specific  ocean-shipping  rates 
published  in  Shipping  Intelligence 
Weekly  be  used  to  value  ocean  freight 
shipments  in  the  final  determination. 

I^titioners  argue  that  the  Department 
should  continue  using  the  ocean  freight 
rates  finm  U.S.  import  statistic  reports 
(IM-145  reports)  used  in  the 
preliminary  determination.  Petitioners 
assert  that  the  Department  should  not 
value  raw  materials  purchased  from 
market-economy  suppliers  using  sale- 
specific  shipping  cost  information  from 
market  economy  shippers  unless  there 
is  sufficient  evidence  that  the  specific 
respondent  purchased  the  input  from  a 
market  economy  supplier  in  maricet 
economy  currency.  Further,  petitionera 
argue  that  the  surrogate  values  based  on 
shipping  rates  reported  from  Shipping 
Intelligence  Weekly  submitted  by 
respondents  are  inadequate  for  several 
reasons.  First,  petitionera  note  that  rates 
reported  from  the  Shipping  Intelligence 
Weekly  are  not  actual  bei^t  rates  paid 
by  customers,  but  instead  are  described 
as  "average  earnings."  Second, 
petitionera  contend  that  respondents 
chose  rates  for  the  most  efficient  type  of 
vessel  for  their  surrogate  value.  Thkd, 
petitionera  note  that  infbrmaticm  from 
Shipping  Intelligence  Weekly  was  not 
accompanied  by  the  certification  of 
acciiracy  as  required  by  19  CFR 
§  353.31(i).  Petitionera  urge  the 
Department  to  continue  using  import 
data  in  the  preliminary  determination, 
since  the.  import  data  is  representative 
of  a  large  sample  of  shipments  and 
relate  specifiodly  to  the  chosen 
surrogate  country. 

Department's  Position:  We  agree  with 
petitionera  that  rates  reported  frtHn 
Shipping  Intelligence  Weekly  are  not 
actual  freight  rates  paid  by  customera. 
but  instead  are  described  as  "average 
earnings."  Second,  we  agree  that 
respondents  appear  to  have  provided 
rate  data  for  the  most  efficient  tjrpe  of 
vessel,  rather  than  the  actual  freight 
rates  paid  by  customera.  Consequently, 
we  find  that  the  value  reported  in  the 
Shipping  Intelligence  Weekly  ue  not 
appropriate  for  use  as  stuTogate  values 
for  ocean  freight.  For  the  final 
determination,  therefore,  we  have 
continued  to  use  the  IM-145  ocean  rates 
used  in  the  preliminary  determination. 

Comment  27:  Brokerage  and  Handling 

Anshan,  Baoshan,  Shanghai  Pudong 
and  WISCO  argue  that  the  surrogate 
value  for  brokerage  and  handling 
charges  used  in  the  preliminary 
determination  is  aberrational.  This 
value  was  based  on  ranged,  public 


information  frtim  1091-92  that  was 
originally  submitted  in  the  Department's 
investigation  of  Sulphur  Vat  Dyes  from 
India.  38  FR  at  11835,  11841.  These 
respondents  recommend  that  the 
Department  use,  instead,  as  a  surrogate 
value  for  brokerage  and  handling,  prices 
they  have  submitted  which  are  reported 
by  Amrok  Shipping  Private  Ltd.  ,  a 
shipper  from  India.  ^ 

Liaoning  and  Wuyang  aigue  that  the 
Department  should  use  a  brokerage  and 
handling  value  contained  in  the  public 
veraion  of  the  response  of  laiban 
Limited  in  the  antidumping  review  of 
StaiiUess  Steel  Wire  Rod  from  India, 
which  they  have  added  to  the  record  of 
this  case  to  value  foreign  brokerage. 
They  maintain  that  the  value  for 
brokerage  and  handling  used  in  the 
preliminary  determination  is 
inappropriate  because  that  vakie  is  for 
a  product  unrelated  to  the  subject 
merchandise  of  this  investigation. 
Liaoning  and  Wuyang  contend  that  the 
brokerage  and  handling  value  from 
199S-96  Stainless  Steel  Wire  Rod  from 
India  is  preforable  because  it  is  specific 
to  steel,  more  contemporaneous,  and 
more  reliable,  since  it  has  been  verified 
by  the  Department. 

Petitionera  argue  that  the  Department 
should  continue  to  use  the  surrogate 
value  for  brokerage  and  handling  used 
in  the  preliminary  datennination. 
Petitionera  find  it  significant  that  this 
surrogate  value  for  foreign  tHokerage 
and  handling  was  used  by  the 
Department  in  two  other  final 
investigations.  Petitionera  aigue  that 
information  provided  by  the  four 
respondents  is  m  anecdotal  and 
selective  commentary  by  a  private 
shipping  company  that  may  have  beoi 
paid  to  act  as  a  consultant  by  the 
respondents.  Petitionera  urge  that  die 
Department  reject  the  information 
provided  by  the  four  respondents  on  the 
basis  that  it  is  likely  to  be  biased  and 
unreliable. 

Department's  Position:  We  agree  with 
Liaoning  and  Wujrang.  In  the 
preliminary  determination,  we  used 
brokerage  and  handling  nftsa  as  reported 
in  ranged,  public  information  from 
1991-92  that  was  originally  subaiitted 
in  the  Department's  Investigation  of 
Sulphur  Vat  Dyes.  We  an  unCMniliar 
with  the  Amrok  Shipping  brokerage  and 
handling  informaticm  sutaiitted  by 
Anshan,  Baoshan,  Shanghai  Pudong  and 
WISCO  and  do  not  know  what  questions 
the  four  respondents  asked  to  obtain  the 
brokerage  and  handling  rates.  The 
brokerage  and  handling  rates  submitted 
constitute  an  individssi's  estimate  and 
were  not  specific  concerning  certain 
charges.  In  addition,  we  have  no 
background  information  on  the  period 
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of  time  applicable  to  the  brokerage  and 
hAnrfUng  values  submitted  by  these 
respondents.  Since  the  Inokmage  and 
hwnriting  rates  in  used  in  the  Stairtless 
Steel  Wire  Rod  are  mcne 
contemporaneous  than  the  information 
used  in  the  preliminary  determination, 
specific  to  steel  and  vcurified  by  the 
Department,  we  have  used  those  rates 
for  the  final  determination. 

Conunent  28:  Rejection  of  Untimely 
Factual  Information 

The  four  respondents  argue  that  the 
Department  should  not  reject  bctual 
information  submitted  within  the 
deadlines  established  by  its  regulations. 
Thus,  respondents  urge  the  Department 
to  reconsider  and  reverse  its  e^ier 
decision  to  reject  submissions  from 
Anshan,  Baodian  and  WISCO. 
Raspondoats  maintain  that  the 
informatioB  at  issue  was  submitted 
within  the  deadlines  pursuant  to  the 
Department's  regulation*,  which  allow 
for  the  submissioB  kA  fiKtnal 
information  in  an  antidumping 
iavestigBtion  up  to  one  week  prior  to  the 
start  of  verification,  hi  acconbace  with 
19  CFR  S  353.31(a).  Rsspoadents 
maintain  that  the  Department,  in 
rejecting  certain  portions  of  the 
leapoifants'  sdhaiission.  misapplied 
the  {mmsiOB  of  10  CFR  §  353.31(bX2}. 
which  states  that,  "  in  no  event  ¥dll  die 
Secretuy  conaider  unsolicited 
questiomiaiie  resptmses  submitted  ^er 
the  date  erf  piihliartion  of  die  Secretary's 
preliminary  detennin^on."  Qting  to 
the  praamUe  of  the  relevant  regulations, 
respondents  argue  that  this  provision 
applies  only  to  questionnaire  responses 
received  from  voluntary  respondents 
and  not  to  thoae  from  mancbtory 
respondents.  See  Antidumping  Duties, 
54  FR  at  12742, 12759-60  (Mar.  28, 
1989)  (final  rule). 

Further,  respondents  maintain  that,  in 
accordance  widi  die  provisions  of  its 
regulations,  the  Dspartment  has  in  the 
past  allowed  rasptmdents  to  supplonent 
their  previous  questionnaire  responses 
jnior  to  verification.  See  Certain  Iron 
Ccmstructfon  Castingfrom  the  Peoph's 
Republic  of  China.  50  FR  at  43594  (Oct 
28. 1985);  Polyvinyl  Alcohol  from  the 
People's  Republic  ofChirta.  60  FR  at 
32757  (June  17. 1997);  Collated  Roofing 
Nails  frxxn  the  People's  Republic  of 
China,  62  FR  at  25895  (May  12. 1997) 
(preliminary  detominaticm).  Moreover, 
respondents  argue  that  the  Departmmt 
had  sufficimt  time  to  analyze  and  verify 
the  additional  information  submitted, 
and  that  the  rejection  of  this  information 
would  unfairly  penalize  respondents  for 
providing  infbnnation  that  diey  claim 
the  D^Mrtment  had  not  requested  be 


provided  in  a  questionnaire  with  an 
earlier  due  date. 

For  Anshan,  the  rejected  information 
consisted  of  freight  information  for 
certain  inputs.  Anshan  argues  that  this 
freight  information  should  be  accepted 
because  Commerce  had  not  requested 
this  information  in  its  supplonental 
questionnaires  and  thus  tltis 
information  was  not  untimely  provided. 

¥at  Baoshan  Steel,  the  Department 
had  requested  information  cm  distances 
from  supplien  for  all  inputs  in  its 
supplonental  questionnaire,  and 
Baoshan  Steel  neglected  to  include 
infrnmation  on  the  distance  for  one 
category  of  inputs.  Baoshan  Steel 
submitted  the  omitted  information  one 
week  prior  to  the  start  of  verification. 

For  WISCO,  the  infumation  rejected 
by  the  Department  consisted  of  the 
ftcton  of  production  for  producing 
oxygm  and  similar  gases.  RespoiuMits 
argue  that  the  Department,  in  the. 
supplemental  questionnaire,  gave 
WISdO  the  (^iticm  of  either  providing 
these  fscton  of  production  or  explaixdng 
why  these  facton  td  production  should 
not  be  used.  Respondeats  allege  that, 
due  to  an  inadvertent  error,  the  fiKtor 
informaticm  they  intended  to  provide 
was  omitted  froin  the  supplemental 
questionaaiie.  Rsqiondents  submitted 
mis  infnviation  ooe  week  prior  to 
verification. 

Patitionn*  argue  that  re^Mndents' 
challenge  to  the  D^artment's  decision 
to  reject  their  untiaaely  submission  of 
infbnnation  requested  in  the    • 
Departmait's  questionnaires  is  both 
misleading  and  without  merit 
Petitiooen  r^er  to  19  CPtL  $  353.32(b), 
which  provides  that  in  the  Secretaiy's 
written  request  to  an  interested  party  for 
a  resp<Mise  to  a  ipiestionnaire,  the 
Secretary  vrill  specify  the  time  limit  for 
response.  "The  Secretary  will  retiim  to 
the  submitter,  widi  written  reasons  for 
return  of  the  document  any  xmtimely  or 
unsolicited  questionnaire  responses 
rejected  by  die  Department"  19  CFR 
$  353.3l(bX2).  Petitionera  maintain  that 
the  respondents'  submissions  were 
properly  rejected  by  the  Department  in 
accordance  with  section  353.31(bX2) 
because  (1)  the  information  that 
respondents  claim  was  improperly 
rejected  by  the  Department  consists  of  . 
information  provided  in  response  to 
supplement^  questionnaires  and  (2)  the 
information  was  sulmiitted  after  the 
deadline  for  questionnaire  respcmses. 
Petitionera  add  that  although  the 
Department  has  allowed  respondents  to 
supplement  their  previous 
questionnaire  responses  even  later  than 
seven  days  prior  to  verification  in  past 
cases,  rBgulation8*should  still  be 
enforced  imder  the  present 


circumstances.  Petitionera  also  maintain 
that  respondents  have  not  adequately 
demonstrated  that  they  ware  not  given 
ample  notice  and  opportunity  to  file 
said  information  in  a  timely  fashion. 
With  respect  to  Anshan,  petitionera 
argue  that  Anshan's  freight  information 
was  not  submitted  within  the  deadlines 
established  by  the  Department's 
regulations.  With  respect  to  Baoshan. 
petitionera  argue  that  the  rejected 
information  was  requested  both  in  the 
Department's  December  19, 1996  and 
again  in  the  Department's  March  13, 
1997  questionnaire.  Petitionera  argue 
that  Baoriian  had  ample  notice  and 
opportunity  to  comply  with  the 
Departmmt's  requests  and  that,  as  noted 
in  the  Department's  letter  of  June  16, 
1997,  then  is  no  reason  to  believe  that 
this  information  was  'inadveitentfy 
omitted."  See  letter  from  Edward  C 
Yang  to  Shearman  ft  Stesiiag.  )une  16, 
1997.  With  respect  to  WISCO, 
petitionera  ugue  thst  the  Department 
correcdy  rejected  WISOO's  submisskm 
of  fiHrton  of  production  for  oxygen  and 
similar  gases,  because  respondents 
fisilad  to  provide  this  information, 
which  was  requested  by  the  Department 
in  its  questionnsin  of  March  12, 1997, 
in  its  Af«il  14, 1997  supf^emental 
questionnaire  respcmse.  Petitiaaen 
aigue  that  iirresponse  to  the 
Department's  supplement^ 
queaticmnaira,  WISCO  neither  provided 
fKton  of  production  for  oxjrgen  uid 
similar  gases  nor  explained  why  it  was 
inappropriate  to  revise  its  calculations 
to  account  for  the  production  of  oxjrgso 
and  similar  gases. 

ClBpartment's  Position:  We  agree  with 
Andian,  but  not  with  Baoshan  and 
WISCO.  For  Anshan.  we  have 
reconsidered  our  prior  decision  to  reject 
information  on  frei^t  distances  for 
certain  inputs.  Because,  in  its  March  12, 
1997  supplemental  questionnaire,  the 
Department  did  not  specifically  request 
that  Anshan  provide  information 
concerning  the  means  of  transportatian 
or  distances  for  certain  material  inputs 
obtained  from  domestic  sources,  this 
information  did  not  constitute  an  out-of- 
time  repfy  to  a  questionnaire,  and 
because  die  information  was  otherwise 
timely  provided,  we  should  reject  this 
infoftnation.  Therefore,  for  the  final 
determination,  we  have  accepted 
Anshan's  information  on  distances 
between  its  plant  and  the  sources  of 
certain  inputs,  and  have  used  this 
information  in  calculating  frei^ 
expmises  for  those  inputs. 

With  regard  to  Baoshan,  the 
Department  has  determined,  that  it    • 
correctly  rejected  the  information 
submitted  by  Baoshan  on  June  10. 1997 
with  respect  to  the  shipping  distances 
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for  one  category  of  input.  Baoshan 
stated  in  that  submission,  which  was 
received  one  week  prior  to  verification, 
that  they  omitted  such  information  in 
the  supplemental  questionnaire 
responses  due  to  an  alleged  oversight 
Beoiuse  the  Department  specifically 
requested  this  iiiformation  in  its  March 
12, 1997  supplemental  questionnaire  to 
Baoahan.  which  required  a  complete 
response  by  April  14, 1997,  Baoshan 
had  ample  notice  and  opportunity  to 
comply  with  the  Departinent's  requests 
fat  this  information.  Therefore,  we  did 
not  use  the  rejected  information  for  the 
final  determination. 

For  WISCX).  the  Department  has 
determined  that  it  correctly  rejected 
information  on  fiactors  of  production  for 
oxygen  and  similar  gases.  The 
Department  requested  this  information 
in  a  supplemental  questionnaire  on 
Much  12. 1997.  WISCO  has  stated  that 
it  inadvertantly  omitted  the  information 
from  its  April  14.  1997  response  due  to 
a  mis-communication  and  finally 
submitted  the  data  in  its  ]une  10, 1997 
submission.  Since  WISCX)  had  ample 
notice  and  opportunity  to  comply  with 
the  Department's  requests,  we  have  not 
used  the  untimely  submitted 
information  on  facion  of  jnoduction  Cor 
oxygen  and  similar  gases  for  the  final 
lietwiiiiiiiation. 

Although  the  legislative  history  of  the 
regulation  cited  by  the  foiir  respondents 
indjcatwa  that,  in  "unusual 
ciicumstanoes."  the  Department  may 
retain  and  consider  "xmsolicited 
questionnaire  responses"  (i.0..  initial 
responses  from  volimtary  respondents), 
this  provision  does  not  revoke  the  rules 
of  timelineiis  even  for  such  respondents. 
Further,  respondents'  reliance  on  this 
passage  is  inapposite,  because  they  are 
mandatory,  not  voluntary,  respondents 
and  the  data  at  issue  were  "untimely" 
provided  (based  on  the  time  limit 
specified  by  Commerce  for  response  to 
the  questionnaire),  not  "unsolicited." 
See  54  FR  at  12759-60, 12781. 

Ci»7unen(  29:  General  Issues  Regarding 
Selection  of  Surrogate  Values 

Anshan,  Baoshan.  Liaoning  and 
WISOO  argue  that  the  Department 
should  revise  the  methodology  used  to 
select  surrogate  values  for  material* 
inputs.  Respondents  argue  that,  in  the 
preliminary  determination,  the 
Department  departed  from  its 
established  "rules"  for  selecting 
stuTogate  values,  which  were  developed 
to  ensuie  "acciiracy,  fiaimess  and 
predictability."  Oscillating  Fans,  56  FR 
at  65271,  55275,  cited  with  approval  in 
LoMko,  43  F.3d  1442. 

These  respondents  claim  that  the 
Department  made  certain 


"methodological  errors"  in  selecting  the 
surrogate  values  used  in  the  preliminary 
deternunation,  and  urge  the  following 
principles  should  guide  the 
Department's  selection  of  surrogate 
values.  First,  these  respondents 
inaintain  that  the  Department  should 
use  surrogate  values  that  conform  to  the 
specific  materials  used  in  production. 
Respondents  argue  that  by  assigning 
values  from  'basket'  categories  to  cotain 
inputs  which  they  reported  at  a  more 
specific  level,  the  Department  departed 
from  its  established  practice  to  base  its 
surrogate  values  on  the  prices  in  the 
surrogate  country  for  materials  which 
most  closely  reflect  the  specific  grade 
and  chemical  composition  of  the  type  of 
input  used  by  the  NME  producer, 
whenever  possible.  See  Lock  Washers, 

61  FR  at  41994,  41996-97.  Anshan, 
Baoshan.  Shanghai  Pudong  and  WISCX) 
argue  that  the  Department's  reasoning 
for  using  "basket"  categories  for 
surrogate  values  is  incorrect  For 
example,  they  contend  that  publicly 
availi^le  published  information  on 
domestic  prices  in  India  for  each  of  the 
types  of  coal  used  by  the  Qiinese 
respondents  was  available  and  provided 
in  Uieir  March  4  and  August  5, 1997 
submissions,  despite  the  Department's 
statemmt  in  the  preliminary 
determination  that  the  use  of  these 
"basket"  categories  was  necessary 
because  the  Department  did  not  have 
publicly  available  published 
information  on  the  specific  prices  for 
specific  inputs  writhin  the  besket 
categories.  Preliminary  Detennination, 

62  FR  at  31976.  In  addition,  respondents 
note  that  each  of  them  provided 
information  on  actual  prices  paid  for 
eech  type  of  iron  ore  purchased  from 
maricet  economy  suppliers  in  both  the 
questionnaire  and  supplemental 
questionnaire  responses. 

Second,  the  four  respondents 
maintain  that  the  Department  departed 
from  its  established  practice  of 
selecting,  where  possible,  sources  which 
provide  domestic,  tax-exclusive  prices. 
See  Brake  Dnuns  and  Rotors,  62  FR  at 
9160. 9163.  Instead,  respondents 
maintain  that  the  Department  used 
import  data  to  value  a  number  of  inputs 
for  which  publicly  available  published 
information  on  domestic  prices  was 
already  on  the  record.  Respondents 
argue  that  the  Department  should  use 
domestic,  tax-exclusive  prices  in 
preference  to  import  values. 

Third,  they  maintain,  when  the 
Department  does  use  import  data,  it 
should,  in  accordance  with  its 
established  practice,  use  the  available 
import  data  that  is  most 
contemporaneous  with  the  investigetion 
p>eriod.  Respondents  aigue  that,  in  the 


final  determination,  when  the 
Department  uses  import  data,  it  should 
use  Indian  import  data  for  the 
investigation  period  which  have  become 
available  since  the  publication  of  the 
preliminary  determination  and  have 
been  submitted  for  the  record  of  this 
investintion. 

Fourth,  they  insist  that  the 
Department  should  not  use  surrogate 
values  that  are  aberrational.  See 
Sulfanilic  Acid  from  the  Republic  of 
Hungary.  57  FR  at  48203. 48206  (Oct 
22, 1992).  These  respondents  contend 
that  a  nimiber  of  sunogate  values  used 
in  the  preliminary  detnmination  were 
aberrational,  resulting  in  the  distortion 
of  the  resiilts  of  the  Department's 
preliminary  calcidations.  They  urge  the 
Department  to  carefully  review  the 
surrogate  values  used  in  the  final 
determination  to  avoid  similar 
distortions.  In  addition,  respondents 
advise  that  where  the  values  obtained 
from  the  primary  surrogate  are 
aberrational  or  otherwise  tmreesonaUe, 
the  Department  should  use  sources 
other  than  the  designated  "primary" 
surrogate  for  surrogate  values.  Heavy 
Forged  Hand  Toohfrom  the  People's 
Republic  of  China.  60  FR  at  49251. 
49253  (Sept  22. 1995). 

Fifth,  respondents  argue  that  the 
Department  should  properly  inflate  any 
surrogate  values  that  era  not 
contemporaneous  with  the  investigation 
period.  In  order  to  do  so.  respondents 
maintain  that  the  Depailment  should 
correct  certain  deriol  enoa  involving 
both  the  selection  of  the  appropriate 
date  from  the  Intmnational  Financial 
Statistics  publication  and  the  decision 
as  to  whether  to  use  wholesale  price 
index  (WPI)  or  Consumer  Price  Index 
(CPI)  inflators  fcir  certain  sunogate 
values. 

Petitioners  argue  that  the  Department 
properly  selected  surrogate  values  for 
material  inputs  in  its  preliminary 
investigation  in  accordance  with 
previous  practices  and  regulatimis. 
Petitioners  refer  to  Secticm  773(cXl)  of 
the  Act.  which  stetas  that  for  the 
purposes  of  determining  normal  value 
in  a  non-market  economy,  "the 
valuation  of  the  Cacton  of  production 
shall  be  besed  on  the  best  available 
information  regarding  the  values  of  such 
Gactors."  19  U.S.  C  1677b(cXl)- 
Petitioners  assert  that  the  stetute  does 
not  require  Commerce  to  follow  any 
single  approach  in  evaluating  date. 
Ofympia  Industrial.  Inc.  v.  United 
States.  Slip  Op.  97-44  (Ct  Int'l  Trade 
1997). 

Petitioners  state  the  following  with 
regard  to  the  "esteblished  rules" 
governing  the  Department's  ap[«t>ach  in 
selecting  surrogate  values:  the 


Department  has  stated  that  its  objective 
in  selecting  surrogate  values  in  a  non- 
market  economy  investigation  is  to 
value  the  inputs  at  pricds  that  most 
doeely  reflect  the  type  of  product  used 
by  producers  in  the  country  under 
investigation.  See  Helical  Spring  Lock 
Washa*.  61  FR  at  11813. 11815  (Much 
13. 1997);  the  Department's  cleer 
piefisrence  is  to  use  published 
information  that  is  most  closely 
concurrent  to  the  specific  period  of 
investigation  (POO  or  period  of  review 
(POR).  See  Drawer  Slides,  60  FR  at 
54472.  54476  (October  24, 1995);  the 
Department  has  a  longstanding  practice 
of  relying,  to  the  extent  possilue  on 
publicly  available  information.  See 
S^iadc  Add  From  the  People's 
Republic  of  China,  62  FR  at  10530. 
10534  (Much  7. 1997);  it  is  the 
Departinent's  practice,  in  selecting  the 
"best  availaUe  dete."  to  use  date  from 
a  variety  of  sources  and  to  use  different 
sources  to  value  difhrent  fiKtors. 
Sulfanilic  Acid 'from  the  People's 
RepuUic  of  China.  61  FR  at  53703. 
53704  (October  15, 1996). 

Petitioners  argue  diet  in  the 
preliminary  determination,  the 
Department  cleerly  states  that  it 
maintained  a  preference  for  using 
publicly  available  tax-«cchisive 
domestic  prices  and  indicated  that  the 
Department  evaluated  a  number  of 
poesfble  sotirces  before  choosing  the 
most  appropriate  and  reliable  prices. 

Petitionen  rrimt  respondents'  claim 
that  the  Department  departed  from  ite 
practice  of  osing.  whenever  possible, 
surroote  values  that  conform  to  the 
specific  materiek  used  in  production. 
I^tionen  argue  that  it  was  appropriate 
for  the  Departinent  to  create  a  "basket" 
category  and  assign  a  aingle  surrogate 
vahie  for  coel  far  all  respondents,  given 
that  labels  provided  by  respondents  for 
forms  of  coal  inpnts  and  their  respective 
uses  were  confuting  and  uncleer. 

Petitionen  argue  tiiat  the  Department 
did  not  depert  frmn  ite  practice  of  using 
domestic,  tax-exclusive  prices  in 
prefiarence  to  import  values.  Petitioners 
maintain  diet  the  Department's  stated 
preference  for  domestic,  tax-exclusive 
^dces  is  conditioned  upon  the  finding 
mreliable  publicly  available 
infbrmition.  In  the  preeent  case, 
petitionen  assert  durt  the  Depertment 
were  unable  to  locate  rriiabfe  domestic 
value  at  the  time  of  the  preliminary 
determinetion.  Petitionen  argue  that  the 
Department  should  use  the  same 
sources  and  values  for  inputa  as  it  did 
in  the  preliminary  investigation  except 
where  amended  by  material  input 
suggestions  made  by  petitioners  in  their 
August  5, 1997  PAI  sulenission  and 
their  brieb. 


Petitionen  argue  that  the  Department 
should  use  available  import  data  most 
contemporaneous  with  the  investigation 
period  ^they  are  otherwise  reliable.  See 
Helical  Spring  Lock  Washers,  61  FR  at 
41994^  41000  7. 

Petitionen  argue  that  respondenta' 
claims  that  certain  surrogate  values  are 
aberrational  are  unwarranted. 

Petitionen  agree  with  respondenta 
that  the  Department  should  properly 
inflate  any  surrogate  values  diet  are  not  - 
contempomeous  with  the  period  of 
investigation.  Petitionen  recommend 
that  the  Department  use  the  wholesale 
price  index  (WPI)  to  derive  inflaton 
regardless  of  whether  the  assodated 
vdues  were  reported  in  Rupees  or  U.S. 
dollars.  However,  petitionen  ol^ectto 
the  tise  of  United  Stetes  producer  price 
index  (PPI)  for  inflating  dollar- 
denominated  prices,  which  was  used  in 
the  preliminary  determination. 
Petitionen  argue  that  since  the  inflation 
adjustmenta  are  intended  to  reflect  price 
trends  in  the  surrogate  cotmtry  and  not 
monetary  trends  in  United  States,  the 
Department  should  tise  inflation  indices 
for  the  surrogate  country,  rather  than 
thoee  for  the  United  States.  See  e,g. 
drcuhtr  Welded  Non-Alloy  Sted  Pipe 
from  Romania,  61  FR  at  24274. 

Departmmfs  Posititm:  Both 
respondenta  and  petitionen  are  correct 
in  stating  that  certain  general  prindples 
have  guided  the  Departmoit's  practfoe 
in  selecting  surrogate  values.  We  agree 
that  sunogate  values  should  be  producta 
which  are  as  similar  as  possible  to  the 
input  for  which  a  surrogate  value  is 
needed.  Likewise,  we  noonally  prefar  a 
fiilly  reliable  domestic,  tax-exclusive 
price  to  en  equally  reliable  inqxist  price. 
We  also  prefer  data  (impnt  and 
dmnestic)  that  are  more 
confeamporaneous  to  the  POI/  POR  to 
data  that  are  less  contemporaneous,  aitd 
will  normally  update  a  value  if  mora 
date  covering  additional  months  within 
the  POUPOR  becoaw  available  to  us 
between  the  preliminary  and  the  final 
determination. 

When  we  must  use  date  that  are  not 
contemp«aneous  to  the  POI  or  POR,  we 
agree  that  it  should  be  indexed  forward 
using  an  appropriate  index.  We  also 
agree  that  the  Departmoit  should  not 
use  values  which  it  has  found  to  be 
"aberrational,"  and  that  when  the 
values  obtained  for  the  primary 
surrogate  are  abenational.  the 
Department  should  seek  apprt^riate 
values  in  other  economies,  preferably  in 
those  at  a  similar  level  of  economic 
development  We  also  have  a  long- 
standing practice  of  preferring  peblicly 
available  information  to  other  types  of 
information. 


It  is  important  to  emphasize,  however, 
that  our  overarching  mandate  is  to  select 
the  "best"  avail^le  date  (see  19  U.S.C. 
1677b(cXl)),  which  involves  weighing 
all  of  the  relevant  characteristics  of  the 
data,  rather  dian  relying  solely  on  one 
or  two  abeolute  "niles."  Thus,  for 
example,  the  most  specific  data  may  not 
be  the  most  contemporaneous,  the  most 
reliable,  or  from  the  selected  surrogate 
country.  There  is  no  set  hierarchy  for 
applying  the  above-stated  principles, 
nor  will  parties  always  agree  as  to  the 
reliebiUty  of  certain  date  or  the 
relevance  of  certain  fects  or  assertions. 
Thus,  the  Department  must  weigh 
available  information  with  respect  to 
each  input  value  and  make  a  product- 
specific  and  case-spedfic  decision  as  to 
what  the  "best"  surrogate  value  is  for 
each  input  This  we  have  done,  to  the 
best  of  our  ability,  in  this  case. 

Ck)nceming  petitionen'  commenta 
regarding  the  proper  inflation  of  any 
surrogate  values  that  are  not 
contemporaneous  with  the  POI,  we  note 
that  the  Department  agrees  with  their 
assotion  ^t  we  shoidd  use  WPI  Ua 
those  Indian  values  denominated  in 
Rupees.  However,  we  disagree  with 
thdr  ol^ection  to  the^use  (rf  m  for 
inflating  dollar-denominated  prices, 
vdiich  was  the  methodology  tlw 
Department  used  in  the  preliminary 
determination.  We  have  determined  that 
it  is  a  reasonable  methodology  to  use  a 
U.S.  index  for  thoee  values  denominated 
in  U.S.  dollan,  because  price  indices  in 
the  United  Stetes  would  directiy  impact 
those  prices  denominated  in  the  U.S. 
dollan.  '^ 

Comment  30:  Ministerial  £hor— Ae^ht 
for  Purchases  ofCatain  Inputs 

Petitionen  argue  that  the  Department 
should  change  the  freight  charges  for 
purchases  of  certain  inputs  wltich  travel 
by  two  modes  of  transportation  for 
Baoshan.  Shanghai  Pudong  and  WISCX). 
Petitionen  allege  that,  in  the 
preliminary  determination,  the 
Department  incorrectiy  wei^t-averaged 
the  costa  associated  with  the  modes  of 
transptHtation. 

Respondenta  did  not  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
petitionen  with  respect  to  Baoshan  and 
WISCO.  For  these  companies,  we  have 
corrected  the  error  for  the  final 
determination.  However,  we  disagree 
with  petitionen  concerning  Shanghai 
Pudong  as  we  determine  that  this  error 
is  not  applicable  to  Shanghai  Pudong. 
Because  this  issue  involves  business 
projuietary  information,  please  see 
C^oncurrence  Memorandum  for  more 
information. 
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CoaqMBy-Specdfic  Comments 

1.  An^an 

Comment  31 :  Valuatioo  of  Certaiii 
Inputs 

Anshan  argues  that  the  Department 
should  revise  the  surrogate  values  for 
certain  inputs  (the  identity  of  which 
oonstitutes  business  proprietaiy 
information)  to  reflect  the  translation 
correctioQs  provided  to  the  Department 
in  its  June  19,  1997  submission.  Anshan 
asserts  that  the  translation  corrections 
accxuately  describe  the  value  of  the 
grades  of  the  inputs  at  issue  and  that  the 
Department  confirmed  their  accuracy 
during  verification. 

Petitioners  argue  that  the  Department 
should  not  revise  surrogate  valuations  to 
reflect  the  translation  corrections 
contained  in  respondent's  June  19,  1997 
submission  because  the  translation 
collections  constitute  untimely  and 
imsolicited  information,  and  therefore 
should  be  rejected.  If  the  Department 
accepts  Anshan's  representations, 
petitioners  reconunend  that  the 
Department  continue  to  use  the  same 
value  for  the  inputs  as  was  used  in  the 
preliminary  determination  and  make 
adjustments  as  necetoary,  according  to 
their  chemical  descriptions.  Petitioners 
refute  respondents'  claims  that  the 
results  of  verification  sufficiently 
confirmed  the  accuracy  of  tlae 
translations.  In  addition,  petitioners 
aigue  that  the  record  information 
relating  to  the  inputs  (the  identity  of 
which  constitutes  business  proprietary 
information)  suggests  that  chemical 
content  for  certain  inputs  claimed  by 
respondent  are  not  accurate. 

Department's  Position:  We  agree  with 
Anshan.  We  agree  that  the  corrections 
concerning  this  input  that  Anshan 
submitted  to  the  Department  on  Jims  19, 
1997  (prior  to  the  beginning  of 
verification)  were  timely,  llierefbre,  we 
disagree  with  petitioners'  contention 
that  the  information  was  untimely  and 
should  be  rejected.  As  we  indicated  in 
our  verification  report  for  Anshan,  we 
ftnud  at  verification  that  there  were 
translation  problems  concerning  both 
the  exact  name  of  the  input  and  its 
chemical  identity.  However,  we 
examined  supporting  dociunentation 
which  indicated  and  confirmed  the 
chemical  composition  of  the  input 

Comment  32:  Valuation  of  Ocean 
Freight  for  Input(s)  Imported  From 
Market  Economy  Suppliers 

Anshan  argues  that  the  Department 
should  calculate  ocean  freight  charges 
for  its  purchases  of  a  certain  input  based 
on  the  actual  shipping  costs  incurred. 


Petitionera  disagree,  claiming  that  the 
documentation  provided  by  Anshan  did 
not  demonstrate  the  payment  was  made 
in  market  economy  currency. 
Accordingly,  petitioners  urge  the 
Department  to  reject  the  freight  rates 
proposed  by  Anshan. 

department's  Position:  We  agree  with 
Anshan  that  we  should  value  ocean 
freight  charges  incurred  in  shipping 
market  economy  inputs  t>ased  on  the 
actual  shipping  costs  incurred.  This  is 
consistent  with  the  Department's 
practice  of  using  the  actual  prices  paid 
for  inputs  which  were  purchased  from 
market  economy  suppliers  and  paid  for 
in  mariiet  economy  currency.  See  19 
CFR  351.408(1).  We  also  disagree  with 
petitioners'  contention  that  the 
documentetion  provided  by  Anshan  did 
not  demonstrate  the  payment  for  the 
input  was  in  market  economy  currency. 
We  note  that  Anshan  included  copies  of 
invoices  and  bank  stetements 
denominated  in  U.S.  dollars  in  their 
June  19, 1997  submission. 

Comment  33:  Factors  for  Sintering  Plant 

Petitioners  argue  that  the  Department 
should  use  facts  available  for  material, 
energy,  and  labor  fiK:tors  for  the  material 
preparation  workshop  in  Anshan's 
sintering  plant.  Petitioners  argue  that 
the  verification  reports  state  that 
Anshan  failed  to  report  these  factors  for 
the  material  preparation  workshop  in 
the  general  sintering  plant  With  respect 
to  the  labor  component  petitioners 
recommend  that  the  Department  should 
use  labor  figures  from  the  firing  shop 
and  the  mineral  concentration  shop.  For 
the  omitted  energy  component  of  this 
workshop,  petitioners  urge  that  the 
Department  should  use  the  highest 
reported  energy  consumption  (in  terms 
of  electricity,  natural  gas,  and  each  other 
reported  energy  factor,  per  metric  ton  of 
plate)  for  any  other  shop. 

Anshan  objects  to  petitioners'  claim 
that  it  foiled  to  report  factors  of 
production  for  the  general  sintering 
plant  Anshan  argues  that  omission  of 
these  factora  from  its  response  stems 
from  a  misunderstanding  diuing 
verification  about  the  functions  of  the 
materials  preparation  v«rorkshop. 
Anshan  explained  that  market  economy 
input  is  processed  prior  to  importation, 
and  does  not  require  further  [uvcessing 
by  the  material  preparation  workshop, 
llierefore,  the  inclusion  of  the  foctors 
for  the  materials  preperation  department 
in  Anshan's  focton  of  production  would 
,  result  in  double-counting. 

Department's  Position:  We  agree  with 
Anshan.  As  the  market  economy  input 
is  processed  prior  to  importation,  and 
does  not  require  further  processing  by 
the  material  preparation  workshop,  we 


would  be  double-counting  if  we 
included  in  our  calculation  of  normal 
value  the  Cactora  of  production  for  the 
material  woriuhop. 

Comment  34:  Anshan's  Reporting 
Methodology 

Petitioners  argue  that  Anshan's 
margin  must  be  based  entirely  on  focta 
available  because  ita  reporting 
methodology  does  not  provide  an 
adequate  factual  basis  for  a  final 
determination.  Petitioners  contend  that 
Anshan's  questionnaire  responses  do 
not  contain  information  with  sufficient 
product-specificity  because,  they  claim, 
Anshan's  reporting  methodology  both 
lacks  a  meaningful  product  code  system 
and  fails  to  account  for  cost  variations 
between  products  of  difibrent  widths. 
Petitionen  also  identify  as  another 
anomaly  in  factor  reporting  the  lack  of 
CONNUM-specific  electricity  focton.  If 
the  Department  chooses  to  accept 
Anshan's  reporting  methodology, 
petitionera  request  that  any  final 
calculations  based  thereon  must  take 
into  account  the  erron,  omissions  and 
inconsistencies  discovered  at 
verification. 

Anshan,  citing  Steel  Plate  from  Korea. 
58  FR  at  37176,  37190  Ouly  9, 1993), 
argues  that  petitionera'  challengB  to 
Anshan's  reporting  methodology  is 
unsutwtantiated  and  should  be 
disregarded.  Anshan  argues  ita  records 
do  not  allow  for  the  calculation  of 
width-specific  factora  of  production. 
Anshan  contends  ita  reporting 
methodology  does  sufBciimtly  identify 
the  source  of  production  for  plates  of 
difiaring  widths. 

Further,  Anshan  chargas  that 
petitionen  have  provideid  no  besis  Cor 
rejecting  the  verified  methodology  used 
by  Anshan  to  identihr  the  source  of  the 
slabs  for  each  type  of  plate.  Anshan 
argues  that  it  provided  a  detailed 
description  of  the  methodology,  along 
with  supporting  documentation  which 
can  trace  the  source  of  production  of 
slabs  and  ingota.  Anshan  argues,  further, 
that  which  items  the  Department 
examines  at  verification  is  sometliing  to 
be  decided  not  by  petitionera  but  by  the 
Department  The  Department  they  no^^ 
does  not  have  to  examine  every  siii^e'^^ 
issue  at  verification,  as  long  as  it  is 
satisfied,  that,  on  the  whole,  the 
verification  indicates  that  the  response 
was  accurate.  See  Silicon  Metal  from 
Argentina,  58  FR  at  65336. 65340  CDec. 
14, 1993). 

Dsportoient's  Positton:  We  agree  with 
Anshan.  During  verification,  we  noted 
that  Anslian's  reporting  methodology 
was  not  based  on  width-specific  data. 
Since  Anshan  did  not  use  a  width- 
specific  methodology  in  the  normal 


course  of  business,  it  would  be 
iiuippropriate  to^ise  focta  available 
because  they  reported  data  based  on 
their  usual  8]rstem  rather  than  a  width- 
specific  system,  unless  the  system 
normally  used  is  found  to  be  distortive 
to  the  margin  calculatioiL  The 
Department  has  determined  that  Anshan 
reported  ita  factor  data  using  a  non- 
distortive  methodology  that  provided 
information  of  sufficient  product 
specificity  to  support  a  final 
determination. 

Comment  35:  Freight  Amounta  on  SAL 
Invoices 

Petitionera  argue  that  freight  charges 
reported  for  U.S.  sales  should  be  the 
freight  oosta  paid  by  the  customer, 
rathertium  the  frri^  coeta  incurred  by 
Anshan's  affiliate.  Sincerely  Asia 
Limited  (SAL). 

Anshan  argues  that  sections  772(a) 
and  (c)  of  the  Tariff  Act  requires  that 
freight  coata  incurred  by  the  Anriian's 
affiliate,  rather  than  the  customer, 
should  be  deducted  from  export  price. 

DepartmMt's  Poeitian:  We  disagree 
with  petitionen.  Section  772(cK2)(A} 
calls  for  the  export  price  to  be  reduced 
by  'the  amount,  if  any.  included  in  mch 
price  (emphasis  added),  attritautable  to 

*    *    *  «r»p«ifi^««  •    •    •  hryf^Umt  tO 

bringiag  the  sul^ect  merchandise  from 
the  original  place  of  shipment  in  the 
exportkig  countay  to  the  place  of 
ddivety  in  the  UnUed  States."  Because 
frtigjit  casta  paid  by  the  unrelated 
customer  slimild  not  be  'included  in" 
the  export  price,  there  is  no  reason  to 
deduct  thaae  from  export  price. 

Comment  36:  Labor  for  Hate  Mill. 
Roughii^  MIU;  Other  Sintering  Labor 
and  Iron  Making 

Plate  Mill:  Petitionen  ugue  that 
respondent  should  revise  labor  focton 
for  plate  mill  labor  to  reflect  the  lesuhs 
of  verifioatim. 

Anshan  agrees  that  plate  mill  lahcw 
figures  shoidd  be  revised,  besed  on  their 
August  21, 1997  submission,  which 
reflecta  dte  number  of  worioen  verified 
by  the  DepartDMnt 

Rousting  hBlh  Petitionen  argue  that 
Anshan's  labor  database  for  the 
rou{^iing  mill  should  be  rejected 
because  labor  figures  forthat  focility 
could  not  he  verified.  Petitionen  aigue 
that  certain  labor  for  this  focility 
identffied  by  respondoito  as 
"unrelated"  labor  should  be  attributed 
to  subject  merchandise.  For  labor  focton 
for  the  roughing  mill,  p^tionen  urge 
the  Departmmt  to  use  as  focta  available 
the  highest  per-ton  labor  rate  of  any 
other  Anshan  shop  involved  in  the 
production  of  suUect  merchandise. 

Anshan  statea  tnat  lou^dng  mill  labor 
figures  should  be  revised,  based  on  their 


August  21, 1997  submission,  which 
reflecta  the  number  of  workara  verified 
by  the  Department 
Other  Sintering  Labor:  Petitionera 

XI  that  the  Deputment  should  revise 
sintering  pfont  labor  according  to 
discoveries  made  at  verification,  and 
that  the  Defwrtment  should  assign 
sintering  plant  maintenance  to  tibe 
production  of  subject  merchandise 
rather  than  overhead. 

Anshan  argues  that  it  is  not  necessary 
to  reclassify  any  of  Anshan's  workara. 
Respondmt  maintains  that  Anshan 
properiy  identified  all  of  ita  labor 
expenses  at  each  relevant  production 
fadlity,  and  classified  ita  workera 
according  to  the  Department's 
questionnaire  instructions;  Anshan 
states,  moreover,  that  the  Department 
verified  ita  rq>orting  methodology. 

Irort-Making:  Petitionera  argue  that 
certain  woricen  that  Anshan  identified 
as  "umelated  woikecs"  in  the  iron- 
making  plant  must  be  included  in  labor 
costa  at  producing  subject  merchandise. 

Anshan  argues  that  toie  Department 
examined  ita  classification  m  wosken  at 
verification  and  noted  the  Department 
found  no  disoepanqr  in  this  regard. 

Department's  Poemon:  We  agree  with 
both  reapondenta  and  petitionen  in 
put  Anshan  provided  a  detailed 
deacription  of  the  Amctions  and  job 
positions  for  all  wotken  both  diredfy 
and  indirectfy  involved  in  the 
production  of  sidxject  merchandise.  In 
addition,  we  verified  labor  categories  at 
verification. 

For  the  plate  mill,  we  a^ee  with 
petitionen  and  Anshan.  and  have  used 
revised  plate  mill  figures  that  wrera 
besed  on  the  resulta  of  verification. 

For  the  roughing  mill,  we  found  at 
verification  that  we  were  unable  to 
verify  the  labor  calculations  submitted 
in  the  June  19, 1997  submission,  as  w* 
could  not  tie  these  calculations  to 
supporting  snmraaiy  worksheeta 
infminwH  at  verification.  Consequentiy, 
for  the  final  determination,  we  have 
used  the  higltest  pv-ton  labor  rate  for  a 
mill  contained  in  Anshan's  August  21, 
1997  submission  concerning  uStat 
calculations  as  focta  available. 

For  other  sinAering  lehor,  we  have 
revised  our  calculaticms  for  the  final 
determination  to  reflect  theresxiHs  of 
verificatfon  in  this  category.  We 
disagree  with  petitionen  that  we  should 
reclassify  sintering  plant  maintenance  to 
the  production  of  sulqect  merchandise 
rather  than  o  wheed.  We  examined  the 
labor  classificriions  at  verification  and 
foimd  no  evidence  that  Anshan 
improperfy  classified  sintering  plant 
maintenence  woritera. 

Ukevfiae,  for  iron-making,  we 
examined  Anshan's  ciassification  of 


workera  at  verification  and  foiuxd  m> 
evidence  that  these  workera  were 
improperly  classified. 

Comment  37:  Material  Inputo  at  No.  2 
Steelmaking  Plant 

Petitionen  argue  that  the  Department 
should  use  facta  available  for  certain 
"auxiliary  materials"  used  at  the  No.  2 
Steelmaking  plant  that  were  not 
reported  to  the  Department  but 
discovered  at  verification.  Petitionen 
urga  that  the  Department  use  the  highest 
consumption  rate  reported  for  the 
material  (or  similar  material)  by  Anshan 
or  any  other  reapondent  at  any  stage  of 
production. 

Anshan  disagrees,  arguing  diet  the 
auxiliarv  materials  not  faiduded  in  the 
reported  facton  for  the  Na  2 
Steelmaking  plant  were  either  refractory 
materials  used  in  the  repeir  and 

maintwnanm  of  equipment  OT  WOK  USOd  ' 

only  far  the  production  of  non-subject 
merchandise.  Anshan  argues  that  the 
refractcoy  qiaterials  should  be 
omsidered  overheed  materials  whoae 
costa  need  not  be  reported  individuaUy 
becauae  overhead  materials  are  included 
in  the  surrogate  value  for  overhead  and 
thus  do  not  require  separate  factor 
valuation. 

As  for  other  unreported  material 
inpota,.  Anshan  maintains  that  diey 
were  excluded  because  they  were  not  ^ 
used  in  the  production  of  subject 
merchandise  atM  by  Anshan  in  the 
United  States  during  die  investigation 
period. 

Departanenfs  Position:  We  agree,  in 
part  with  both  Anshan  and  petttioners. 
We  agree  with  Anshan  that  some  of 
their  "auxiliary  materials"  are  properiy 
classified  as  refractory  materials,  nod 
thus  are  part  of  overheed. 

However,  far  certain  other  inputs,  we 
agree  with  petitionera.  There  is  no 
evidence  on  the  record  to  confirm  the 
accuracy  of  Anshan's  contention  that 
the  five  unreported  inputa  other  than 
refractory  materials  were  used  oidy  for 
the  production  of  non-subject 
merchandise.  We  were  imable  to  find 
supporting  documentation  either  in  the 
vwification  report,  verification  exhibita 
or  questionnaire  responses  to  confirm 
that  these  Inputa  were  oidy  used  for  the 
production  of  non-subject  merchandise. 
Consequentiy,  since  Anshan  did  not 
report  these  fsdora,  we  have  applied 
facta  available  for  these  certain  inputo 
used  in  the  Niunber  2  Steelmaking  plant 
for  the  final  determination. 

We  have  information  on  consunq>tion 
levels  from  Aiuhan  concerning  only  one 
of  the  five  unreported  inputa 
Consequentiy,  es  facta  available,  for 
three  unreported  inputa  for  which  we 
have  no  information  oonceming 


61—Q Federal  RcgMtar  /  Vol.  62.  No.  224  /  Thursday.  November  20.  m^  /^oticw 


constunptioK  levels  for  either  the  exact 
input  or  an  input  was  substantially  the 
same,  we  applied  the  consiimption  rate 
of  the  non-reported  input  for  which  we 
have  information.  We  determined  that  a 
fourth  unreported  input  was 
substantially  the  same  as  a  reported 
input,  and  used  the  consumption  value 
for  the  reported  input.  To  vsdue  each  of 
the  five  inputs,  we  used  the  surrogate 
value  from  the  Monthly  Statistics  either 
for  the  input  in  question  or  if  no  such 
value  was  available,  for  a  similar  input 
Because  some  of  the  information 
associated  with  this  issue  is  business 
proprietary,  please  see  the  Concurrence 
Memorandum  of  October  24,  1997. 

Comment  38:  By-Product  Credits 

Petitioneis  maintain  that  enei^gy  used 
for  additional  processing  in  by-product 
production  should  be  deducted  from  the 
by-product  credit.  Petitioners  maintain 
that  if  the  respondent  is  receiving  a 
credit  for  a  processed  by-product,  the 
energy  used  for  additional  processing 
must  be  reported  so  that  its  value  can 
be  deducted  from  the  credit 

Anshan  argues  that  if  energy  is 
deducted  from  the  by-product  credit, 
respondent  should  still  receive  a  credit 
for  its  by-product  production. 

Department's  Position:  We  agree  with 
both  petitioners  and  respondents. 
Because  additional  energy  costs  are 
incurred  in  processing  the  by-product, 
energy  costs  should  be  deducted  from 
the  by-product  credits.  Therefore,  we 
will  deduct  energy  used  for  additional 
processing  from  the  by-product  credit 
See  Comment  44. 

Comment  39:  Credit  for  a  By-Product 
Produced  in  Coke  Plant 

PetitionOTS  argue  that  Anshan  should 
receive  no  credit  for  a  by-product  which 
was  discovered  at  verification  to  have 
been  misreported.  If  the  Department 
grants  a  crodit  for  the  by-product  at 
issue,  petitioners  urge  that  the  surrogate 
valiie  for  the  by-product  be  besed  on  the 
correction  made  at  verification.  If  the 
by-product  undergoes  additional 
processing,  petitioners  argue  that  the  by- 
product credit  must  be  r^uced  by  the 
value  of  such  additional  processing. 

Anshan  objects  to  petitioners'  claim 
that  the  Deputment  should  deny  it  a 
credit  for  the  by-product  at  issue. 
Anshan  argues  that  the  Department 
verified  the  amount  of  this  by-product 
generated  at  the  coke  plant;  thus, 
Anshan  is  entitled  to  a  credit  for  its 
production  of  this  by-product 

Department's  Position:  We  agree  with 
Anshan.  We  have  revised  the  by- 
product credit  for  the  input  which  was 
conectly  reported  at  verification. 


Comment  40:  Raw  Materials  for 
Sintering  Shop 

Petitioners  argue  that  the  Department 
should  use  facts  available  for  certain 
raw  material  inputs  in  the  sintering 
shop  because  Anshan  foiled  to  provide 
the  Department  with  understandable, 
usable  data  with  regard  to  these  raw 
materials.  Petitioners  note  that  Anshan 
misidentified  one  gas  input  used  by  the 
sintering  plant;  therefore,  petitioners 
urge  that  focts  available  should  be  used 
with  regard  to  this  gas  input 

Anshan  argues  tlut  although  there 
was  some  confusion  at  verification 
regarding  the  correct  translation  of  the 
input  names,  there  is  no  justification  for 
using  facts  available.  Anshan  notes  that 
both  petitioners  and  respondent  appear 
to  agree  concerning  the  type  of  materials 
in  question.  Consequently.  Anshan 
argues  that  these  materials  are  already 
included  in  overhead  and  to  include 
them  again  as  raw  materials  would 
result  in  double  counting. 

Department's  Pontion:  We  disagree 
writh  petitioners  that  the  Department 
should  use  hcts  available  for  these  raw 
materials.  While  it  was  true  that  we 
encountered  difficulties  at  verification 
concerning  the  proper  translatioq  of 
these  items,  we  were  able  to  examine 
supporting  documentation  concerning 
the  input  Consequentiy,  we  disagree 
with  petitioners'  assertion  that  Anshan 
did  not  provide  understandable,  usable 
data  with  regard  to  these  raw  materials. 
Because  the  details  of  this  issue  are 
busineaa  proprietary,  please  see  the 
Concurrence  MenuHandum  for  a  more 
complete  discussicHi  of  this  issue. 

Comment  41:  Moisture  Content  of  a 
Certain  Factor 

Petitioners  allege  that  it  was 
in4|>proi»iate  bu  Anshan  to  strip  out 
moisture  content  of  a  certain  input 
Petitioners  urge  the  Department  to 
inflate  the  value  to  obtain  a  weight 
baaed  equivalent  to  the  weight  basis 
used  for  the  matching  suzrogate  value. 

Anshan  aiguea  diat  it  woudd  be 
tmpropa  and  highly  distwtive  for  the 
Department  to  inflate  the  reported  foctor 
in  the  "«*"""  proposed  by  petitioners. 

Departmanfa  Poaitkm:  We  agree  with 
respondent  As  the  details  underlying 
this  comment  are  business  proprietary, 
please  see  the  Concurrence 
Memorandum. 

Comment  42:  Ministerial  Errors 

Petitioners  argue  that  the  Department 
should  correct  certain  ministerial  errors 
in  its  pielinrinaiy  determination  as  to 
Anshan  pertaining  to  ocean  freight 
transportation  surrogate  values,  and 
foreign  inland  freight 


First,  with  respect  to  ocean  freight 
petitioners  note  that  a  ministerial  error 
in  the  SAS  program  inadveitentiy 
truncated  a  data  field  used  in  the 
calculations  of  the  actiial  oceen  freight 
rate  paid  on  an  invoice-specific  basis  for 
a  market  economy  carrier.  Petitioners 
also  note  that  the  SAS  program  failed  to 
deduct  freight  charges  for  certain 
invoices.  , 

Second,  with  respect  td  transportation 
surrogate  values  for  foreign  inluid 
frei^t  petiticmers  note  that  the  inflator 
the  Department  used  to  develop  the 
transportation  surrogate  value  is 
incorrect  According  to  petitioners,  the 
truck  transportation  rate  for  Anshan 
should  be  changed  from  $0.02km/MT  to 
the  S0.03/km/MT,  which  is  the  value 
cited  in  the  cable  that  is  the  source  of 
the  surrogate  value,  and  which  is  die 
value  used  for  the  other  respondents. 

Third,  with  respect  to  foie^  inland 
freight,  petitioners  claim  that  the 
Departtnent  inadvertently  applied  the 
surrogate  frei^  rate  for  truck  to  certain 
foreign  inland  freight  factors  for  which  - 
the  proper  transportation  freight  rate 
should  be  that  for  train. 

Fourth,  with  respect  to  the  frei^t 
expenae  incurred  for  fuel  oil,  petitioners 
aigue  that  the  freight  chuge  for  fiiel  oil 
which  is  brought  to  Anshan  by  truck 
should  be  revised  from  S0.20/MT  to 
$0.03/kni/MT,  to  conform  with  the 
value  cited  in  the  cable  which  is  the 
source  of  the  surrogate  value  used. 

Anshan  had  no  oomment  with  respect 
to  the  alleged  ministerial  errors 
identified  by  petitioners. 

Depaitments  PoKhitm:  We  agree  with 
petitioners  as  to  all  of  the  above 
ministerial  errors  and  have  made 
appropriate  corrections  for  the  final 
determination. 

2.  BAOSHAN 

Comment  43:  Product  Specificity 

Petitfonws  argue  that  Baoshan's 
margin  must  be  besed  on  facts  available 
becuiae  its  repoiting  methodology,  even 
if  faithfully  followed,  doea  not  pnivida 
an  adequate  factual  basis  Cor  a  final 
detennination.  Petitioners  claim  that  the 
information  reported  by  Banehan,  even 
if  verified,  does  not  provide  an  adequate 
basis  for  calculation  of  a  dtimping 
margin,  largely  because  of  a  lack  of 
product  specificity.  They  argue  that 
verification  of  an  inadequate  database 
does  not  transform  it  into  an  adequate 
database. 

Petitioner*  argue  diat  Baoshan's  factor 
inlormatfon  cannot  be  used  because  it  is 
not  prodvct-specific.  Pettticnars  claim 
that  Baoshan's  cost  models  and 
reporting  of  U.S.  sales  do  not  make 
distinctions  on  a  proper  beaia. 
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Petitioners  daim  dut  verification  did 
not  resolve  these  problems;  instead,  it 
only  confirmed  that  Baoshan  applied  a 
flawed  methodology.  Petitioners  argue 
that  Baoahan's  margin  inihe  final 
determination  shomd  be  based  on 
neutral  facts  avaiUble.  Fta  a  more 
detailed  discussion  of  this  issue,  please 
see  Baoahan's  Factor  Value 
Meounandum. 

Baoahan  aiguea  that  the  information  it 
reported  was  as  product  specific  as 
possible.  Mmeover,  Baoshan  argues  that 
this  infonnation  was  fully  disclosed  in 
Baoahan's  February  14  and  April  14. 
1997  submissions  as  well  as  doring 
verificatfon.  Baoahan  states  that  the 
Department  never  mtkad  it  to  revise  its 
calculations  to  make  them  more 
product-specific  than  its  records 
allowed.  Aooordingty.  Baoahan  argues, 
there  is  no  beaia  for  rejectina  the 
information  it  has  submittea 

Dmartmatt's  Ptmtion:  We  aorae  with 
Baoahan  The  Department  verified  that 
Baoahan  reported  its  fKtors  t^ 
production  in  a  manner  aa  product- 
specific  aapoaaiUe.  The  Department  haa 
determined  that  uajng  a  databeae  that 
conforms  to  Baoahan's  racords  kept  in 
the  normal  course  of  busineas  is  a  more 
reasonable  reporting  methodology  and 
producea  leas  distortive  results  than 
would  fi^ow  from  the  use  of  a 
constructed  reporting  metiuMlology.  that 
deviates  from  Baoahan's  records. 

Comment  44:  Further  Processing  of  By- 
products 

Petitioners  state  that,  in  the 
verification  report  for  Baoshan.  the 
Department  notes  that  one  of  the 
reported  by-products  wais  further 
refined  to  produce  twro  other  by- 
products. Petitioners  argue  that  as  with 
an  other  by-products  resulting  from  all 
other  processes  (regardless  of  the 
respondent  involved),  the  Department 
must  ensure  that  any  surrogate  value 
given  as  a  credit  for  any  by-product 
actually  matches  the  tiy-inoduct  of  die 
plate  production  process,  rather  than 
some  fiudier  refined  product 
Petitioners  claim  that  if  the  Department 
cannot  match  the  actual  by-product  of 
the  plate  production  process,  but  can 
only  find  a  surrogate  value  for  the 
furdier-processed  material,  then  that 
surrogate  value  must  be  ofEnt  by  the 
value  of  further  processing.  Petitioners 
argue  that  where  the  respondent  has  not 
provided  sufficient  infonnation  to 
calculate  the  ofEwt  in  such 
circumstances,  the  by-product  credit 
should  be  denied. 

Baoshan  did  not  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
petitioners.  As  the  Depertment  noted  in 


its  verification  report  for  Baoshan.  one 
of  its  b]f-|Hoduct8  was  further  refined  to 
produce  two  other  by-products.  The 
Department  also  noted  that  Baoshan  did 
not  report  the  factors  involved  in  die 
furtiier  refinement  It  is  die 
Department's  policy  to  oidy  grant  by- 
product credits  for  by-ptroducts  actually 
produced  diractiy  as  a  result  of  die 
production  process.  A  tespondrat  must 
report  the  factors  associated  with  the 
findwr  lefirung  of  a  by-product  if  it 
wishes  to  receive  a  credit  for  the  further 
refined  product  Becauae  Baoahan  failed 
to  r^wrt  these  factras,  therefore,  we  are 
only  granting  a  credit  for  the  one  by- 
product direcdy  produced  in  the 
production  process. 

Comment  45:  Inconsistencies 
Discovered  at  Verification 

Petitioners  argue  that  the  Department 
ahould  correct  all  inconsistencies 
discovered  at  verification.  Petitioners 
state  that  proper  surrogate  valuea  ahould 
be  matched  to  eadi  input  in  the 
proportions  indicated  in  the  verification 
lepcwt  Petitioners  argue  that,  where  the 
record  does  not  contain  a  suitable 
surrogate  value,  the  Departmmit  should 
use,  as  facts  available,  die  most  coady 
material  far  each  respective  process  on 
the  record. 

Baoshan  agrees  that  all  data 
discovered  at  verification  to  be  incorrect 
shoidd  be  corrected  for  the  final  results. 
However.  Baoshan  disagrees  with 
petitionars'  suggestfon  that  the 
Depertment  mxut  assign  adverse  facts 
available  to  value  the  factcns  affacted  by 
these  changea.  Baoahan  claims  that  the 
Department  has  a  statutory  obligation  to 
calculate  maiains  as  accurately  and 
fairiy  aa  poasible.  Accordingly,  Baoahan 
states,  regardless  of  when  the  factors 
infonnation  was  reported,  the 
Department  should  assign 
remesentative  surrogate  values. 

Department's  Posttian:  We  agree  with 
Baoshan.  It  is  the  Depertmenf  s  policy  to 
assign  surrogate  values  that  most  closely 
match  the  reported  fivrtor.  We  have 
surrogate  values  for  all  the  inputs 
referenced  by  this  comment 
Consequentiy,  there  is  no  need  for  the 
Department  to  use  facts  available  for 
these  factors  for  the  final  determination. 
Because  this  comment  involves  business 
proprietary  information,  please  see  the 
Concurrence  Memorandum  for  a  more 
complete  explanation. 

Comment  46:  Freight  Reporting 

Petitioners  argue  that  the  Department 
found  numerous  iflscrepancies  in  die 
freight  information  supplied  by 
BacMhan;  therefore,  Bacwhan'a  reporting 
of  freight  factors  is  uiirelidile. 
Petitioners  argue  that  ■*  fKts  available. 


the  Depertment  ahould  use  the  distanor 
to  the  sraet  distant  supplier  for  all 
freight  factors.  However,  petitioneia 
state  if  the  Department  does  not  use . 
facts  available  for  all  frei^it  than  it 
must  correct  certain  ministeriri  errors 
relating  to  freight  charges  in  the 
preHminaiy-'detemiBatiop:  Petitioners 
allaga  ministerial  errors  concemim  two 
foctors  and  the  hi^nst  calculated  frei^ 
rate. 

Baoshan  argues  that  petitionars 
miacona&ued  the  DepotBient's 
verification  report.  Baoahan  argues  that 
the  report  disaisses  the  (Hroper 
methodology  for  calailating  freight 
distuces  fu  Baoahan's  suppliers  of  one 
input  Baoahan  claims  that,  at 
veoification.  the  Department  confirmed 
dial  its  supplieiB  each  suj^lied  varying 
quantities  of  an  input  during  the 
investigation  period — not  identical 
quantities  as  the  Department  had 
presumed  in  making  the  freight 
calculation  in  the  preliminary 
detennination.  Baoahan  claims  that  the 
Departmmif  s  narrative  in  its  verification 
report  merely  reitaratea  the  infoimatitHi 
that  waa  previoualy  submitted.  Banshan 
argues  that  this  is  not  a  reeson  for 
calcidating  the  freight  costs  for  this 
input  baaed  on  foots  available. 

Baoahan  «8uas  that  contrary  to 
petitioners'  aUegation.  Baoahan  did 
provide  distennes  and  transportation 
mode  for  the  input  at  issue.  Baoahan 
claims  the  accuracy  of  this  information 
was  confirmed  by  the  Depaionent 
during  verification.  Acccndingly. 
Baoshan  argues,  the  Department  ahould 
use  this  information  for  the  final 
determination. 

Finally,  Baoahan  claims  that 
petitioners'  explanation  of  the 
Department's  ministerial  errors  with 
respect  to  freight  does  not  provide  the 
correct  calculation  of  these  values. 
Baoshan  argues  that  the  calculation 
which  they  submitted  in  their  rrixittal 
brief  should  be  used. 

Department's  Position:  We  agree  in 
part  with  Baoshan.  While  there  were 
errors  discovered  in  Baoahan's  reported 
frei^t  factors,  the  errors  were  not 
significant  enotigh  to  render  the 
information  unreliable.  We  have 
corrected  all  of  the  discovered 
inconsistencies  for  this  final 
determination.  We  disagree,  however, 
that  the  Department  verified  that 
Baoshan  received  difiiarent  quantities  of 
one  input  from  different  suppliers.  ' 

Because  proprietary  information  is 
involved,  please  see  Analysis 
Memorandum  for  Baoshan  for  further 
discussion  of  this  issue.  Because  we 
were  unable  to  rely  on  Baoshan's  freight 
foctor  date  for  one  input  (for  i 
discussed  in  the  Analysis 
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Memotandum),  we  have  used  facts 
available  for  fireigbt  distances  in 
connectioii  with  that  factor.  As  £acts 
available,  we  will  continue  to  use  the 
same  methodology  used  in  the 
preliminary  determination  and  take  a 
simple  average  of  all  of  Baoshan's 
suppliers  of  this  input 

Comment  47:  Valuation  of  a  Certain 
hiput 

Baoshan  argues  that  a  certain  input, 
the  identity  of  which  is  business 
proprietary  information,  should  be 
valued  based  on  the  input-specific 
surrogate  value  information  that  has 
already  been  submitted  on  the  record. 

Department's  Position:  We  agree  with 
Baoshan.  Because  of  the  proprietary 
nature  of  this  issue,  see  the  Concurrence 
Memorandimi. 

Comment  48:  Packing 

Baoshan  argues  that  the  Department's 
preliminary  calculation  of  the  cost  of 
packing  for  Bao  Steel's  exports  contain 
three  errors.  (1)  The  preliminary 
determination,  Baoshan  claims, 
incorrectly  calculated  packing  costs 
based  on  reported  information  for 
loading  materials.  (2)  The  Department's 
preliminary  packing  cost  calculations 
used  an  invented  "estimate"  of  the 
weight  of  each  piece  of  packing  material 
used  by  Bao  Steel.  (3)  In  the  preliminary 
determination,  the  Department  added  an 
amount  for  freight  costs  to  the  surrogate 
value  for  the  packing  materials  used  by 
Baoshan. 

Department's  Position:  We  agree  in 
part  with  Baoshan.  At  verification,  the 
Department  was  able  to  ascertain  the 
actual  weight  of  Baoshan's  packing 
materials.  Thus,  in  the  final 
determination,  we  have  used  this  value 
instead  of  the  estimated  weight  used  in 
the  preliminary  determination.  In 
addition,  we  will  not  add  freight  to  the 
surrogate  value  for  the  materials  used 
for  packing  because  the  materials  are 
self-produced.  We  disagree  however, 
with  Baoshan's  claim  that  the 
Department  used  information  reported 
for  loading  materials  instead  of  that 
reported  for  packing  materials.  We  used 
packing  labor  information  from  Exhibit 
D-6  of  Baoshan's  February  19, 1997 
response.  Thus,  we  used  the  same 
packing  labor  information  for  the  final 
determination. 

3.  Liaoning/(Wuyang) 

Comment  49:  Verification  of  Labor 
Allocations 

Petitioners  assert  that  the  document 
examined  at  verification  "Corporate 
Announcement  of  Organizational 
Structure"  was  not  collected  as  a 


verification  exhibit  and  does  not  in 
itself  attest  to  the  accuracy  of  Wuyang's 
labor  allocations.  Petitioners  allege  that 
no  attempt  was  made  to  verify  Wuyang's 
labor  allocations  by  examining  company 
attendance  records,  payroll  ledgers  or 
other  employment  records.  Thus, 
according  to  petitioners,  those 
allocations  have  not  been  verified  and 
cannot  be  considered  reliable. 

Department's  Position:  We  disagree 
with  petitioners.  Wuyang's  verification 
report  states  that,  in  order  to  tie  together 
the  A-36  allocation  calculation  for 
labor,  the  Department  examined  the 
original  Ingot-Casting  Cost  Statement, 
the  Finished  Coods  Inventory  Ledger  of 
the  Steelmaking  Plant,  and  the 
Production  Accumulation  Report  of  the 
Production  OCBce.  For  steelmaking,  the 
Department  tied  original  payroll  records 
to  the  total  number  of  employees 
reported  to  the  Department.  The 
Department  tied  the  total  payroll 
expenses  for  these  same  employees  to 
the  August  and  June  1996  payroll 
ledgers.  The  Department  noted  no 
discrepancies.  'Thus,  petitioners  are  in 
error  when  they  state  that  the 
Department  did  not  examine 
employment  records  and  that  therefore 
Wuyang's  labor  allocations  were  not 
verified.  Furthermore,  the  Department  is 
not  required  to  collect  particular 
documents  as  exhibits  to  attest  that 
items  have  been  verified  to  its 
satisfoction. 

Comment  50:  Standard  Raw  Material 
Factor  Consumption  Rates 

Petitioners  argue  that  Wuyang's  raw 
material  consumption  rates  ignore 
differences  in  chemical  composition  for 
dlfiisrent  products.  In  addition, 
petitioners  maintain  that  there  is  no 
supporting  docimientation  to 
substantiate  Wuyang's  assertion  that  the 
material  input  factors  reported  are  the 
quantities  required  to  produce  a  ton  of 
finished  product  sold  on  a  theoretical 
weight  basis.  Petitioners  claim  that 
Wuyang's  reported  factor  values  are 
unreliable  and  unverified  and  that  it 
(ailed  to  act  to  the  best  of  its  ability. 
Petitioners  conclude  that  the 
Department  should  decline  to  consider 
Wuyang's  raw  material  hctor 
information  and  apply  &cts  available. 

Liaoning  and  Wuyang  counter 
petitioners'  claim  by  stating  that  they 
fail  to  recognize  that  Wuyang's  carbon 
steel  plate  is  produced  using  scrap  steel 
and  that  althou^  Wuyang's  steel  scrap 
factor  inputs  are.  in  fact.  identic|J  for 
each  grade  of  subject  merchandise  that 
the  company  produces,  the  types  of 
scrap  steel  used  in  production  differ  in 
chemistry  for  different  grades  of 
merchandise.  Liaoning  and  Wuyang 


argue  that  Wuyang's  reported  material 
inputs  thus  account  for  the  difhrences 
in  inputs  required  to  produce  diffarant 
products  and  reflect  the  actual  material 
inputs  for  each  product  sold.  Liaoning 
and  Wuyang  conclude  that  Wuyang  has 
provided  the  Department  with  complete 
and  accurate  information,  which  has 
been  verified  without  discsepancy.  With 
respect  to  production  on  a  theoretical 
weight  basis,  Wuyang  explains  that  it 
has  allocated  actual  consumption  to 
theoretical  production  in  a  manner 
similar  to  the  manner  the  way  in  which 
a  company  uses  a  standard  cost  system 
to  allocate  actual  costs. 

Department's  Position:  We  agree  with 
Liaoning  and,  Wuyang.  The  verification 
report  does  not  note  any  discrepancies 
between  what  it  encountered  at 
verification  and  what  Wuyang  imported. 
With  respect  to  the  petitionerB'  critidam 
as  to  Wuyang's  use  of  theoretical 
weights,  we  note  that  Wuyang  reported 
the  actual  amoimts  of  material  inputs 
required  to  produce  one  theoretioal  ton  j 
of  finished  product  Consequently,  for 
the  final  determination,  there  was  no 
need  for  the  Department  to  make  any 
adjustment  to  factor  or  sales  amounts 
due  to  Wuyang's  use  of  theoretical 
weight 

Comment  51:  Reliability  of  Labor 
Allocations 

Petitioners  state  that  Wuyang's 
reported  labor  input  rates  are 
understeted  and  must  be  rejected. 
Petitioners  conclude  that  the 
Department  must  base  the  final  results 
for  Liaoning  and  Wuyang  on  the  adverse 
best  information  avaUable  pursuant  to 
19  U.S.C.  §  1677e(b)  and  (c).  Failing 
that,  the  Department  must  revise 
Wuyang's  date.  In  addition,  petitioners 
aigue  that  respondent  made  a  clerical 
error  in  its  labor  hour  calculations. 

Department's  Position:  We  agree  with 
petitioners  that  Wuyang's  reported  labor 
input  rates  are  understeted,  and  we  have 
therefore  recalculated  those  rates.  We 
also  agree  that  there  was  a  clerical  error 
in  the  labor  hours  calculatfon.  and  have 
corrected  that  error  for  the  final 
determination.  Because  this  issue 
involves  business  proprietary 
information,  please  see  the  Concurrence 
Memorandum  for  a  further  discussion  of 
this  issue. 

Comment  52:  Treatment  of  Heavy  Oil. 
Oxygen  and  Coal  Gas 

Petitioners,  citing  Sebadc  Acid  from 
the  Peofde's  Republic  ofQuna,  62  PR  at 
10530  (March  7. 1907),  sttte  that 
consistent  writh  past  practice,  heavy  oil, 
oxygen,  and  coal  gas  should  be  treated 
as  direct  energy  inputo  rather  than  as 
overhead  expenses.  Petitioners  add  that 
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Wujrang  has  never  provided  evidence 
that  heavy  oil  wras  not  a  fiwl  and  that 
at  no  time  has  Wuyang  explained  how 
heavy  oil'  was  used  in  the  productimi 
process. 

Liaoning  and  Wuyang  have  expressed 
oppoaition  to  the  Department's 
indurion  of  heavy  cm  in  energy  costs. 
See  Wuyang's  submission  of  June  16, 
1997.  Liaoning  and  Wujrang  state  that  in 
the  event  that  the  Department  diaagrees 
with  Wuyang  and  includes  heavy  oil  in 
eneigy  coste,  the  Department  should  use 
the  revised  iKtor  the  Department 
verified.  I.ian«ing  and  Wuyang  add  that 
the  Department  used  facta  ava^able  to 
detarmina  fTifnnoo  inland  frei^t  for 
heavy  oil.  if  the  Department  wrere  to 
value  heavy  oil  as  a  factor  of  production 
rather  than  including  it  in  overhead, 
and  thus  wave  to  iwnoire  date  for 
calculating  frei|^t.  tne  Department 
should  use  the  frai^t  disfanre  reported 
in  ite  June  16. 19B7  suboission 
according  to  Lianning  and  Wusrang. 

De/NDtmenMs  Po$itkm:  We  agree  in 
part  «rlth  both  petitionen  and 
reapondaata.  At  the  p^riiminary 
detenniaatiaB  we  included  dactricity 
and  coal  gas  aa  direct  materialaaawrtl 
aa  heavy  oil  widi  freight  added  [tee 
calculaticm  meeaoiandiHn  from  case 
anahste  to.tbe  ffia.  ^Iaa  3, 1907).  At 
verificattoa.  tfw  Department  learned 
diat  Wuyang  bad  miatnnalatad  die 
measure  inrbeavy  oil  aa  kilograms 
when  it  should  have  been  represented 
in /in,  a  Chinese  imit  of  measure 
eqaivalent  ta  batf  a  kUogram.  See 
Memorandiun  ta  Edward  Yang,  IXrector, 
Office  of  AIVCVD  Enforcemant  Office  9, 
from  Elliabedi  Patience  and  Doaaan 
Chen,  Analyata,  Angust  5, 1997. 
However,  nritbar  at  verification  nor  at 
any  other  tiaw  did  Wuyang  provide 
evidence  that  heavy  oil  vras  not  a  fuel 
or  explain  how  it  was  used  in  the 
production  process.  We  thfaefoce:  (1) 
Used  the  revised  usage  factor  for  heavy 
oil  described  in  the  verificatictti  report, 
(2)  included  electricity,  coal  gas  and 
heavy  oil  as  dtaact  energy  inputa  and  (3) 
used  die  frei^  distance  Wuyang 
retorted  in  ite  June  16, 1997 
submission. 

Comment  53:  TimaapottaXian  From 
Factory  to  Port 

Petitioners  maintein  that  Wuyang 
knew  that  the  subject  merchandise  it 
sold  to  liaoning  wras  destined  for  resale 
in  the  United  States,  and  Liaoning  never 
took  physical  posseeiiion  of  the  subject 
merchandisa.  Accordingly,  the  surrogate 
value  of  the  coat  of  transporting  the 
subject  merchandise  frt>m  the  factory  to 
the  p<»t  of  ejqioitaticHi  should  be 
deducted  from  the  U.S.  price,  conclude 
petitioners,  in  accordance  with  the 


practice  described  in  Brake  Drvane  and 
Raton.  62  FR  at  9160, 9170. 

Liamning  and  Wuyang  State  that 
foreign  inland  freight  should  not  be 
deducted  from  Liaoning's  export  prices 
because  this  expense  was  not  incurred 
by  Liaoning,  but  rather  was  incuned  by 
its  unaffiliated  supplier.  They  further 
argue  that,  at  verification,  the 
Department  ascertained  that  Wujrang's 
factory  price  included  delivery  of  the 
merchandise  to  the  seaport  where  it  ffas 
shipped  to  the  United  States  Inr 
IJaoning.  Respondent  arsues  that  in 
Titanium  Sponge  From  tne  Jiussion 
Federation:  Final  RetuHs  of 
Antidumping  Duty  Administrative 
Review,  61  PR  at  5«525  Q>tovember  15, 
1996)  ("  Titanium  Sporme").  the 
Deputinent  detefminad  that  "whan  a 
leaieUer,  not  the  producer,  is  considered 
the  exporter,  the  "iviginal  place  of 
shipment"  is  the  point  from  adiich  the 
raaallar  akipprnd  me  marchandiaa." 
RasAondant  concludes  that  Liaoning's 
acquisition  price  thus  included  all 
inland  frei^t  expenaea,  and  the  coat  of 
transporting  die  subject  merchandise 
from  the  factory  to  the  PRO  seaport 
should  hence  be  treated  as  a  component 
of  Wuyang's  total  coata  instead  of  a 
deduction  frtwi  the  price  to  the  U.S. 
customer. 

Department's  Potitioit:  We  agree  with 
pe^tteners.  In  Erato  ftuws —d  Jtotors 
we  explainad  that  it  is  the  Department's 
"normal  methodology  to  str^  all 
movement  chaigea.  including  all  foreign 
inland  frei^it,  fr«n  the  U.S.  price  being 
c(»nparad  to  the  NME  nonnal  valve 
based  on  fKters  of  production.''  While 
it  is  true  diatin  THanium  Spor^  the 
Department  did  not  deduct  frctory-to- 
port  movement  chaigas  bma  the  U.S. 
stuting  price,  and  instead  included  "in 
nonnu  value  an  annunt  for  the  inland 
frright,"  the  circumstances  in  that  case 
ware  diffarant  from  thoM  in  the  cmrent 
investigation.  Specifically,  in  TStaniam 
Sponge,  (1)  Ae  sul^ect  merchandise 
produced  in  an  NME  countiy  was  sold 
to  an  exporter  located  in  a  market 
economy  without  knowledge  on  tin  part 
(tf  the  producer  that  the  Ui^ted  States 
was  tfae  ultimate  destination  tot  the 
mocbandise,  and  (2)  the  exportBr  took 
phjrsicaLpoasession  of  the  sul^ect 
merchandise.  Liaoning  is  not  located  in 
a  maricet  economy;  therefore  the  actual 
price  it  paid  to  Wujrang-,  which  also  is 
not  a  maihet  economy  finn,  is  not 
rrievant  (Furthermore,  Liaoning'a 
supplemental  section  B  questionnaire 
response  stetes  that  "Liaoning  does  not 
hold  any  inventory  of  the  sut^ect 
merchandise  prior  to  export").  The 
expense  incurred  to  transport  the  steel 
to  the  port  is  part  of  the  cost  of  the  U.S. 
sale  and  the  factory  was  the  original 


place  of  shipment  for  the  sale.  Thus  the 
Department  has  continued  to  deduct  the 
surrogate  value  of  the  cost  of 
transporting  the  subject  merchandise 
from  the  factory  to  the  port  of 
exportation  from  the  U.S.  price  in  ite 
fiiual  determination  calculations. 

4.  Shanghai  Pudong 

Comment  54:  Facta  Available 

Petitioners  allege  that  the  verification 
team's  investigatian  of  .ShAnghai  Pudong 
revealed  that  the  company  had  been 

Hipwtwdly  mi—tAHng  and  mnrwHng 

information  concerning  many  critical 
aspecta  of  this  investigation.  See,  e^., 
Verification  Report  at  1-2  (listing  seven 
of  the  items  that  had  been  misreported 
by  this  respondent).  Petiti(mers  contend 
Ant  the  consistency  and  repetition  of 
^*>»ngHti  Pudong's  omissions  and 
mil  repreeantations  soggaat  diat  these 
were  not  innocent  mistakaa,  but 
calculated  to  obtafai  resulto  mora 
fivor^e  to  -^h^ngKat  Pudoug. 
deaaonstnting  ita  repeated  lack  of 
cooperatian  in  providing  the  requested 
ii^inniation.  IHrtitioners  aigue  that 
Shanritai  Pudong's  actions  in  this 
ragud  have  prejudiced  the  petitioners 
and  wanant  a^ipUcation  of  adverse  frcto 
available. 

Shswghai  Pudwig  argues  that 
patitfcmen'  accusation  and  requeat  for 
adverse  fKta  availabb  is  con^iletely 
without  merit  Shanghai  Pudong  asserts 
that  the  only  evidence  oSared  li^ 
petitioners  of  the  alleged  oaaiasions 
were  errors  corrected  by  -^fcangliai 
Pudong  at  the  start  oi  vnification. 
Shanghai  Pudong  asserts  Uiat  it  went  to 
great  lengths  to  ensure  that  die 
infonnation  provided  to  the  Department 
was  aa  accurate  and  ctnaplete  as 
possiUa  and  that  the  Department 
verified  the  responses  finding  (uily 

Departmerd'e  Position:  We  disagree 
with  petitionan.  The  errors  cited  by 
petitioners  were  corrected  by 
reapondanta  priw  to  the  start  of  the 
Department's  verification.  In  addition, 
the  Department  examined  the  erms  in 
question  and  determined  that  they  were 
not  large  «iou^  or  sufficiently  difiiarent 
from  the  previous  responses  to 
constitute  a  new  questionnaire 
response.  Gonsequentiy,  the  Department 
detennines  tiiat  there  is-no  besis 
rejecting  Shanghai  Pudong's  entire 
response  for  die  use  of  total  adverse 
fKts  available  in  this  situation. 

Comment  55:  Shanghai  Pudong  and 
Shanghai  No.  1  - 

Petitioners  contend  that  Shanghai 
Pudong  and  .Shunghai  No.  1 ,  which  did 
not  respond  to  the  Department's 
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questionnaire,  should  be  collapsed  by 
the  Department  and  treated  as  a  single 
entity  because,  they  allege,  both  plants 
are  controlled  by  Shanghai 
Metallurgical.  Petitioners  contend  that 
Shanghai  Metallurgical  is  involved  in 
the  business  operations  of  Shanghai 
Pudong  and  Shanghai  No.l.  They  note 
that  the  Department  discovered  at 
verification  that  Shanghai  Metallurgical 
appoints  the  Chairman  of  the  Board  of 
both  Shanghai  Pudong  and  Shanghai 
No.l.  Additionally,  petitioners  note  that 
all  large  investments  by  Shanghai 
Pudong  and  Shanghai  No.  1  must  be 
approved  directly  by  Shanghai 
Metallurgical.  Petitioners  claim  that 
respondents  characterization  of 
■Shttngh«i  Pudong  and  Shanghai  No.  1  as 
"competitors"  is  simply  preposterous. 
Petitioners  note  that  there  is  an  aimual 
meeting  between  Shanghai 
Metallurgica],  Shanghai  Pudong  and 
Shanghai  No.  1  which  includes 
discussion  of  business  targets, 
investment  and  productivity.  Petitioners 
state  that  no  such  meetings  or 
discussions  pursuant  to  such  meetings 
could  possibly  take  place  between  true 
competitors. 

Petitioners  also  contend  that  the 
production  bcilities  of  Shanghai 
Pudong  and  Shanghai  No.  1  are  not 
substantially  difiiBrant,  thus  presenting 
the  possibility  of  manipulation  of  price 
or  production.  Therefore,  that  the  two 
companies  should  be  treated  as  one 
entity  for  purposes  of  calculating  an 
antidumping  margin* 

Shanghai  Pudong  assarts  that  under 
the  provisions  of  Section  771(33)  of  the 
Tariff  Act,  Shanghai  Pudong  and 
Shanghai  No.  1  are  not  affiliated.  It 
states  that  the  two  companies  are  not 
siblings,  spouses,  or  ancestors/lineal 
descendants.  The  two  firms.  Shanghai 
Pudong  contends,  are  not  officers, 
directors,  partners  or  employers  nor  do 
they  control  each  other  or  own  stock  in 
one  another.  Shanghai  Pudong  argues 
that  Shanghai  Metallurgical  does  not 
axerdse  control  over  either  it  or 
Shanghai  No.  1.  Accordingly,  they 
argue,  this  is  not  a  case  of  "(t]wo  or 
more  persons  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  any  person" 
under  the  terms  of  Section  1677(33)(f)  of 
the  statute.  Consequently,  Shanghai 
Pudong  claims  there  is  no  basis  for 
finding  that  Shanghai  Pudong  and 
Shanghai  No.  1  are  affiliated  under  the 
statute. 

Shanghai  Pudong  states  that  it  would 
also  be  improper  to  collapse  the  two 
companies  because  of  significant 
di^rences  in  their  production  facilities 
and  capabilities. 


Shanghai  Pudong  further  claims  that 
there  is  no  possibility  of  manipulation 
of  price  or  production  by  Shanghai 
Pudong  and  Shanghai  No.l.  It  asserts 
that  the  two  companies  are  independent 
entities  that  do  not  share  any  managerial 
employees  or  board  members.  It  notes 
that  there  are  no  joint  ventures  between 
the  companies,  and  claims  tliat  they  do 
not  share  marketing  information — each 
company  makes  independent  marketing 
anil  pricing  decisions.  They  also  do  not 
share  information  regarding  production 
or  scheduling.  Consequently,  Shanghai 
Pudong  asaerts,  there  is  absolutely  no 
evidence  of  any  potential  for  the 
manipulation  of  prices  or  production  in 
the  event  that  Shangliai  Pudong  and 
Shanghai  No.  1  are  not  collapsed. 

Shanghai  Pudong  also  notes  that 
dollapsing  it  with  Shanghai  No.  1  for  the 
purposes  of  calculating  costs  would 
directly  contradict  the  Department's 
past  decisions.  It  claims  in  the  German 
Large  Newspaper  Printing  Press  case, 
the  Department  acknowledged  that  the 
related  producers  of  identinl  subject 
merchandise  satisfied  the  normal 
criteria  for  collapsing,  but  nevertheless 
refused  to  collapse  the  companies  for 
the  purpose  of  its  cost  calciilations.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Pair  Vahie:  Large 
Newspaper  Printing  Presses  from 
Germany  ("LNPPs  from  Germany").  81 
FR  38166, 18188  Quly  23, 1996).  The 
Department  held  that  the  criteria  "relate 
to  collapsing  companies  for  sales 
purposes  rather  than  cost"  Shanghai 
Pudong  claims  there  is  clearly  no  basis 
for  collapsing  it  with  Shanghai  No.  1 — 
competitors  who  do  not  have  any 
business  dealings  with  one  another — ^fbr 
the  purposes  of  calculating  costs. 

Department's  Position:  Petitioners 
claim  that  the  relationship  which 
Shangliai  Pudong  and  Shanghai  f  1  share 
with  Shanghai  Metallurgical  requires 
that  the  Department  "collapse"  the  two 
producers  based  on  an  analysis  undor 
the  criteria  sat  forth  in  Nihon  Cement 
See  Nihon  Cement  Co.  v.  United  States. 
17  err  400  (1993). 

We  have  construed  petitioners'  claim 
as  a  request  to  examine  whether  it  is 
appropriate  for  Shanghai  Pudong  to  be 
treated  a  separate  entity  for  purposes  of 
assigning  a  dumping  margin. 

The  sole  reason  advanced  by 
petitioners  for  arguing  that  Shanghai 
Pudong  should  not  be  given  a  sepcuate 
rate  is  that  this  result  is  precluded  by 
Shanghai  Metallurgical's  alleged  control 
over  Shanghai  Pudong  and  Shanghai 
No.  1. 

In  NME  cases  we  only  assign  separate 
rates  to  exporters  and  Shanghai  No.  1 
did  not  export  to  the  United  States. 


As  disctissed  above  in  Comment  1,  we 
have  determined  that  Shanghai  Pudong 
has  met  the  criteria  for  sraaiate  rates  b^ 
demonstrating  both  a  de  facto  and  a  de 
jure  absence  of  government  control  over 
its  export  operations.  Shanghai  No.  1 
has  made  no  such  demonstration  and 
therefore  is  not  entitled  to  a  separate 
rate. 

Furthermore,  we  note  that,  even  if  we 
had  conducted  a  "collapsing"  analysis, 
with  respect  to  Shanghai  Pudong  and 
Shanghai  No.l,  the  results  would  have 
been  identical  because  substantial 
retooling  would  be  required  in  order  for 
Shanghai  Pudong  and  Shanghai  No.  1  to 
restructure  manu£M:turing  priorities. 
Finally,  we  determine  that  although 
there  is  some  potential  for  manipulation 
of  price  or  production,  this  potential  is 
not  "significant."  Because  business 
proprietary  information  is  associated 
writh  these  conclusions,  please  see  the 
Concurrence  Memorandum  for  details. 

We  also  note  that  Shanghai  Pudong 
incorrectly  cites  Comment  13  of  LNPPs 
from  Germany  tot  the  proposition  that 
the  Department  will  not  "collapse" 
producing  companies  whose  sales  data 
it  is  not  using.  Because  the  comment 
cited  involved  a  narrow  issue  of 
averaging  the  cost  of  manufacturing  the 
subject  merchandise  with  respect  to  tlie 
respondent  company  and  its  affiliate, 
the  question  of  "colwpsing"  [i.e.. 
treating  two  firms  as  a  sin^e 
respondent)  was  not  raised  in  that  case. 
Therefore,  what  the  Depaitmsnt  meant 
by  the  last  sentence  of  Comment  13  in 
LNPPs  from  Gennony  was  that  the  five 
collapsing  criteria  cited  by  the  LNPPs 
respondent  refarred  to  "collapsing 
companies,"  rather  than  to  decisions 
solely  Involved  cost  averaging. 

Comment  S6:  Unreported  Consumption 
of  an  Input 

Petitionara<»ntend  that  Shanghai 
Pudong's  consumption  and  conversion 
factors  for  a  certain  input  are  incorrect 
Petitioners  state  that  information 
obtained  at  verification  was 
undocumented  and  inconsistent  with 
information  previously  submitted  by 
respondent  Petitioners  note  that  two  of 
Shanghai  Pudong's  facilities  showed  a 
difiisrent  usage  rate  per  ton  of  the  input 
Accordingly,  they  urge  that  the 
Department  shoiUd  bue  valuation  of  the 
input  on  adverse  information  available. 

Shanghai  Pudong  argues  that 
petitioners'  arguments  are  flawed  and 
should  be  disregarded.  It  notes  that  the 
usage  per  ton  of  the  input  varies  by 
facility.  In  addition,  it  contends  that  it 
did  not  track  the  usage  of  the  input  in 
the  normal  course  of  business. 
Consequently,  at  the  request  of  the 
Department.  Shanghai  Pudong 
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calculated  a  conversion  calculation  that 
yielded  the  values  reported  to  the 
Department 

Department's  Position:  We  agree  with 
Shanghai  Pudong.  We  reviewed  this 
issue  at  verification  and  found  that  the 
usage  rate  for  the  input  does  vary  by 
facility.  Consequently,  we  asked 
Shan^iai  Pudong  to  calculate  the 
conversion  factor  and  amoiuit  of  the 
material  necessary  to  produce  the  input 
which  we  examined  at  verification. 
Since  Shanghai  Pudong's  methodology 
was  reasonable,  we  have  accepted  these 
values  for  the  final  determination. 
Because  this  issue  involves  business 
proprietary  information,  please  see  the  - 
Concurrence  Memorandum  for  a  more 
complete  explanation. 

Comment  57:  TranspcHtation  Charges  for 
Certain  Inputs 

Petitionas  contend  that  tlm 
Departmoit  should  use  advrase  facts 
available  to  value  transportation  charges 
fmr  a  certain  input  They  argue  durt,  at 
verificetion.  the  Department  found  that 
Shanghai  Pudong's  reported  information 
for  the  largest  snppUen  of  this  input 
were  incorrect  I^BtitionersargBe  th^,  as 
adverse  facts  available,  the  Deportment 
should  caknilate  freight  charges  for  this 
input  based  on  the  longest  distmce  and 
h^Aiest  volume  reported. 

Petitioners  also  urge  die  Department 
to  use  adverse  facts  available  for  the 
transportation  distanoes  for  four  other 
inputs.  Petitioners  note  that  the 
Department  disoovwred  errors  at 
verification  with  respect  to  these  inputs. 

Shanghai  Pudong  asserts  that  it 
attempted  to  provide  support  for  the 
input  at  verification  but  was  not 
allowed  to  by  the  Department  Shanghai 
Pudcmg  argues  that  despite  the  emus 
uncovned  at  verification,  the 
information  reported  was  basically 
accurate  cmd  can  be  used  for  the  &ial 
determination. 

Concerning  the  transportetion 
distances  for  the  four  other  inputs, 
Shanghai  Pudong  notes  that  the 
Dqpartmmt  verified  the  information  and 
found  oiUy  minor  errors.  Shanghai 
Pudong  claims  that  the  Defwrtment 
should  follow  its  established  practice 
and  use  the  verified  information  in  the 
final  determination,  citing  Perrostlicon 
from  Brazil,  59  FR  at  732.  736  Qanuary 
6, 1994)  and  SutfiiT  Dyes,  58  FR  at  7537, 
7543. 

Department's  Position:  We  agree  with 
petitioners  in  part  We  found  at 
verification  that  Shanghai  Pudong 
incorrecdy  reported  its  top  ten  suppliers 
for  a  certain  input  The  Department 
examined  Shanghai  Pudoiig's 
doctunentetion  and  methodology  with 
the  assistance  of  its  staff  and  found  it  to 


be  incorrect  Consequentiy,  for  the  final 
determination,  we  calculated  the  freight 
distances  for  this  input  using  the  longest 
distanrw  reported  for  the  input 

However,  we  disagree  with  petitioners 
regaiiJUng  (he  transportation  information 
supplied  for  the  other  four  inputs.  The 
Department  vnified  this  information 
and  found  only  minor  errors. 
Consequentiy,  we  have  detmnined  that 
it  is  not  necessary  to  use  facts  available 
for  the  distances  fat  these  inputs.  Due 
to  the  proprietary  nature  of  details 
ccmcerning  this  issue,  see  the 
Concurrence  Memorandum. 

Comment  58:  Unreported  Inputs  From 
Unaffiliated  Company 

Petitioners  contend  that,  at 
verification,  the  Department  asked  for. 
but  was  luiable  to  obtain  from  -Shimghjii 
Pudong,  certain  Infrnmation  concerning 
inputs  bom  an  unaffiliated  company. 
They  claim  that  certain  infrnmation  was 
not  part  of  the  record  and.  therefore,  the 
Department  should  base  its  calctilstions 
on  adverse  facte  available. 

Shanghai  Pudong  argues^that  the 
petitioners  misrepresent  this  facte 
regarding  the  operati<ms  of  the 
unaffiliated  company.  Shanghai  Pudong 
contends  that  dine  is  information  on 
the  recesd  concerning  certain  inpute 
that  it  was  able  to  obtein  from  the 
company.  Shanghai  Pudong  states  that 
for  one  input  it  was  unable  to  obtain 
the  information  from  the  unaffiliated 
entity.  However,  it  notes  that  it 
attempted  to  fully  cooperate  with  the 
Departmmt  Further,  it  claims  that 
petitionen'  suggestion  for  using  facto 
available  for  this  situation  is 
inappropriate  because  this  is  not  a 
situ^ion  in  which  an  interested  perty 
failed  to  cooperate. 

Department's  Position:  We  agree  with 
respondents.  Because  of  the  proprietary 
nature  of  the  details  of  this  issue,  see  the 
Concurrence  Memorandum. 

Comment  59:  Gas  Inpute 

Petf  donffls  contend  that  Shanghai 
Pudong  misled  the  Department  by  not 
correcUy  reporting  gas  inputo  that  were 
used  in  a  certain  production  facility. 
Petitioners  urge  the  Department  to  use 
adverse  facto  available  for  these  gas 
inputo. 

Shanghai  Pudong  argues  that 
petitioners  misimderstand  the 
production  process  and  have 
erroneously  steted  where  the  inputo  are 
generated.  Shanghai  Pudong  cUdms  that 
the  production  facility  accounted  for  the 
inputo  in  question  in  the 
"miscellaneous  expenses"  category. 
Shanghai  Pudcng  also  notes  diat  in  the 
normal  course  of  business,  the  facility 
only  constuned  trivial  amounto  of  diese 


inputo.  Consequmdy.  Shanghai  Pudong 
did  not  track  these  inputo  in  ito  normal 
record  keeping  system.  Therefore, 
respondento  stete.  there  is  no  need  to 
use  facto  available  in  this  situation. 

Department's  Position:  We  agree  with 
respondent  We  found  at  verification 
that  Shanghai  Pudong  did  use  small 
amounto  of  certain  inputo  in  «  particular 
facility  and  that  respondent  included 
these  ii^>uto  in  the  "miscellaneous 
expenses"  of  ito  monthly  production 
report 

Comment  60:  Adjustment  of  Labor 
Inputo 

Petitioners  argue  dut  the  Department  ^ 
should  adjust  Shanghai  Pudong's 
reported  labor  inputo  upward  to  account 
for  the  cost  factors  associated  with 
transporting  slabs  between  Shangh^ 
Pudcmg's  facilities.  They  contend  that, 
because  respondent  did  not  report  these 
facton.  the  Departmmt  should  use 
adverse  facto  svailable  to  calculate  labor 
costo  incurred  in  the  transportetion 
process. 

Shanghai  Pudong  asserto  that  the 
labcw  used  to  move  materials  between 
facilities  is  properly  trested  as  an 
overhead  expense.  They  further  stete 
that  they  notified  the  Depertment  that 
they  treated  this  e3q>ense  as  part  of 
overhead  in  the  supplemental 
questionnaire  response.  Shanghai 
Pudong  further  notes  that  the 
Department  never  notified  Shanghai 
Pudong  diat  diis  methodology  was 
incocrect  in  any  way.  Shanghai  Pudong 
argues  that  petitioners'  argumento  for 
the  use  of  facto  available  are  incorrect 
and  should  be  rejected. 

Department's  Position:  We  agree  with 
Shanghai  Pudong  that  the  labor  used  to 
move  materials  between  facilities  is 
properly  treated  as  overhead.  We 
vwffied  and  accepted  Shanghai 
Pudong's  methodology  for  reporting  the 
workers  involved  and  the  unit  with 
which  they  are  associated. 

Comment  61 :  Assignment  of  • 

Appropriate  Surrogate  Values  for  a 
Certain  Input 

Respondento  argue  that  the 
Department  should  assign  appropriate 
stuTogate  values  to  the  two  difiiarent 
grades  of  s  certain  input  used  by 
Shanghai  Pudong.  They  maintain  that 
because  the  Department  disciissed  usage 
of  different  grades  at  verification  and 
because  these  two  grades  vary 
substantially  in  market  value,  the 
Department  should  assign  appropriate 
surrogate  values  to  each  of  the  grades 
actually  used  jn  the  production  process. 

Petiaoners  contend  that  there  is  no 
evidence  on  the  record  to  support 
respondento'  proposed  methodology  of 
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valuing  the  input  by  grade.  According  to 
petitioners,  the  Department  never 
verified  the  quantity  and  value  of  the 
difiisrent  grades  produced  or  consumed. 
The  new  information  submitted  by 
respondents  should  be  disregarded  as  it 
contains  unverified  information  and 
unexplained  calculations  based  on  the 
onverified  information.  Petitioners 
suggest  valuing  this  input  as  they 
suggested  in  their  comment  for  the 
relevant  surrogate  values. 

Departments  Position:  We  agree  with 
petitioners  that  this  information  was 
new  at  verification  and  represents  a 
ma|or  change  to  the  data  which  had 
bam  previously  submitted.  It  has  been 
the  Department's  practice  that  if  this 
information  constitutes  a  significant 
change,  the  Department  may  not  use 
this  informatioD  in  the  final 
determination.  Falling  to  report  inputs 
in  a  timely  manner  dearly  constitutes  a 
major  impediment  to  the  investigation. 
See  19  U.S.C.  1677e((aK2Kc)).  Moreover, 
by  not  reporting  certain  inputs  until 
after  the  due  date  for  such  information, 
Shanghai  Pudong  has  Cailed  to  act  to  the 
best  of  its  ability  to  comply  with  the 
Department's  requests  for  timely 
submissions  of  information. 

However,  the  Department,  in  keeping 
with  our  position  in  comment  29  above, 
agrees  that  it  is  our  responsibility  to 
value  each  of  the  grades  of  the  Input 
separately,  to  the  best  of  our  ability. 
Therefore,  we  have  valued  the  two 
grades  reported  before  verification 
separately.  We  are  valuing  one  grade  of 
the  input  at  the  market  economy  price 
paid  by  the  respondent  and  we  are 
valuing  the  other  grade  of  the  same 
input  with  Indian  Monthly  Statistics. 
See  Shanghai  Pudong's  hctor  valiiation 
memorandum  for  more  information  on 
this  issue. 

Comment  62:  Ministerial  Errors 

Petitioners  allege  that  the  Department 
made  certain  ministerial  errors  in  the 
preliminary  determination  with  respect 
to  Shanghai  Pudong. 

Factor  Costs  for  Certain  Inputs: 
Petitioners  argue  that  the  Department 
should  value  two  inputs  based  on  the 
production  factors  submitted  by 
Shanghai  Pudong  rather  than  Indian 
surrogate  values.  Respondents  agree 
with  petitioners  that  the  Department 
should  use  its  reported  hcton  rather 
than  the  values  from  Indian  Monthly 
Statistics. 

Transportation  Sumgite  Vahies: 
Petitionera  allege  that  the  Department 
used  an  incorrect  transportation 
surrogate  value  for  truck  freight  in  the 
preliminary  determination. 

Respondents  had  no  comment  on  this 
issue. 


Freight  Eiror:  Petitioners  contend  the 
Depaztment  incorrectly  calculated  the 
freight  charges  in  the  preliminary 
determination.  Respondents  did  not 
comment  on  this  issue. 

Respondents  had  no  comment  osthis 
issue. 

Freight  for  a  Certain  Input:  Petitionera 
argue  that  the  Department  should  revise 
its  calculation  of  the  freight  charges 
associated  with  a  certain  input. 
Respondents  did  not  comment  on  this 
issue. 

Department's  Position:  (a)  Factor  costs 
for  certain  inputs:  We  have  used 
surrogate  values  from  Indian  Monthly 
Statistics  fat  these  inputs,  (b) 
Transportation  surrogate  value:  We 
agree  with  petitioners  and  have 
corrected  the  error  for  the  final 
detnmioation.  (c)  Freight  error  We 
agree  with  petitioners  and  have 
corrected  the  error  for  the  final 
determination,  (d)  Freight  for  a  Certain 
Input:  We  agree  with  petitionera  that  we 
incorrectiy  calculated  freight  for  a 
certain  input  in  the  preliminary 
determinatioQ.  However,  the  ministerial 
error  allegation  is  imlevant  to  the  final 
determination  as  Shanghai  Pudong 
submitted  revised  transportation 
distances  which  correct  for  this  error. 
Because  of  the  proprietary  nature  of  the 
details  of  these  issues,  see  the 
Concurrence  Memorandum  for  a  more 
complete  discussion. 

S.WISCX) 

Comment  63:  Fects  Available:  Certain 
Facton 

Petitionera  argue  that,  because  certain 
factor  inputs  were  misreported  or 
withheld  and  only  discovered  at 
verification,  the  Department  should 
apply  advose  facts  available  for  these 
inputs.  In  particidar,  they  contend  that 
WISCO  did  not  report  the  inputs  of 
certain  Cactora  at  particular  stages  of 
production.  Second,  they  argue  that 
WISCO  misreported  the  amount  of  by- 
product electricity  generated  at  a  certain 
stage  of  production.  Additionally,  they 
contend  that  WISCO  misreported 
certain  by-products.  Finally,  they  aigue 
that  WISCO  Called  to  report  distances  for 
certain  material  inputs.  They  contend 
that  this  misreporting  constitutes  a 
significant  impediment  to  this 
investigation  and  as  such,  the 
Department  should  apply  adverse  facts 
available  in  nmUng  its  final 
determination.  See  19  U.S.C  ie77e 
((a)(2)(c]),  19  U.S.C.  1677e  (b),  and  19 
U.S.C.  1677m(e)  (1996). 

WISCO  asserts  that  the  erron 
discovered  at  verification  were  minor  in 
nature  and  did  not  impede  the 
investigation.  It  contends  that  the 


Department  typically  uses  information 
to  which  minor  correction  have  been 
made  in  its  final  determination. 

Department's  Position:  We  ame  with 
WISCO  in  part.  We  found  that  five  of 
the  six  errora  that  the  Department 
discovered  at  verification  were  minor  in 
nature  and  do  not  justify  the  use  of 
adverse  facts  availaUe.  Our  review  of 
these  five  erron  indicates  that  they  were 
caused  by  oversight  or  clerical  error  on 
the  part  of  WISCO.  Consequently,  we 
dis^ree  with  petitionera'  assertion  that 
these  erron  cleeriy  constituted  a 
significant  Impediiaaent  to  this 
investigation  or  that  they  proved  that 
WISCO  faUed  to  ect  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  We  note  that  it  has  been 
the  Department's  position  in  the  past  to 
accept  such  changes  for  the  final 
determination  of  an  antidumping 
investigstion.  See.  e.g..  FerroiiIi€X>n 
from  Brazil,  59  FR  at  736;  Sulfur  Dyes, 
58  FR  at  7543. 

However,  we  a^ee  with  petitionen 
that  one  of  the  six  errora  indicated  that 
WISCO  did  not  report  the  inputs  of 
certain  facton  at  particular  stages  of 
production.  Therefore,  for  these  inputs 
vie  have  applied  facts  available  far  the 
final  determination.  Because  this 
involves  proprietary  information,  please 
see  the  Concnnance  Memorandiun  for  a 
more  complete  explanaticm. 

Comment  64:  By-Product  Credits 

Petitionen  contend  that  die 
Department  should  reject  WISCO's 
claimed  credits  for  by-products  st  a  the 
coke-making  facility,  liley  allege  that,  at 
verification,  the  Department  discovered 
that  many  of  the  agents  used  to  further 
process  a  certain  by-product  into  other 
by-products  sre  listed  on  WISCO's 
production  reports  but  were  not 
reported  to  the  Department 
Additionally,  they  argue  that  the 
Department  should  not  allow  die  ofbet 
because  the  claimed  by-products  require 
further  processing.  For  this  reason,  they 
argue  that  the  Department  should  apply 
facts  svailable  and  deny  any  credit  for 
these  by-products,  relying  on  19  U.S.C 
1677e(a)  and  (b). 

Respondents  argue  that  petitionen' 
arguments  appear  to  be  baaed  on  a  basic 
misunderstanding  of  WISCO's  reporting 
of  facton  used  and  products  produced 
at  WISCO's  coke-making  facility. 
WISCO  maintains  that  almost  all  of  the 
facton  used  to  process  the  by-products 
of  the  coke-making  facility  were 
included  in  the  reported  facton  of 
production  and  that  the  minor  reporting 
erron  discovered  during  verification 
regarding  factora  used  in  the  coke- 


mdung  facility  coosisted  of  the 
omission  of  certain  hiputs  used  to 
process  a  by-i»oduct  It  contends  that  it 
told  the  Department  during  verification 
that  only  a  few  inputs  are  consumed 
during  processing,  llierefore,  WISCO 
argues  that  the  only  relevant  omissions 
of  facton  in  the  particular  facility  ware 
the  quantities  of  certain  inputs  uised  in 
the  processing  of  the  by-product 
Furthermore,  diey  assert  diat  the 
verification  report  indicates  that  these 
quantities  wen  reported  in  the 
production  records  provided  to  the 
Department  during  vocification  and  are 
included  in  the  record  in  Verification 
Exhibit  W-24.  WISCO  ur^ss  the 
Department  to  use  this  verified 
information  to  determine  the  quairtity  of 
inpuUatthafadlity. 

j>epar(]n«nf  s  Position:  We  agree  with 
petitionns  in  part  The  Depaitment 
noted  in  its  veitf  cation  report  that 
"WISCO  did  not  report  the  factms  used 
to  fiuthar  {xocess  (the  inputs].  In  fact, 
many  of  the  agents  used  to  refine  [the 
inputs]  an  U^tod  en  the  production 
reports,  but  were  not  leported  by 
respondent"  The  Dqiertnient  ooly 
discovered  these  factiMcs  in  examining 
the  production  reports  ft  the  beginning 
of  verificadon.  because  WISCO  did  not 
sulnnit  this  iniocmatttm  prior  to 
verification.  It  is  the  Department's 
general  policy  to  only  grant  by-i»oduct 
credits  for  by-products  actually 
produced  directly  as  a  result  of  the 
production  {Hocess.  A  respondent  must 
report  the  facton  associated  with  the 
ftuther  refining  of  a  by-product  if  they 
wish  to  receive  a  credit  for  the  fiirther 
refined  product  Even  thou^  these 
facton  were  in  the  productian  reports, 
WISCO  failed  to  report  these  facton  to 
the  Department  Therefore,  we  have 
denied  any  credit  for  these  by-products 
for  the  final  determination.  Beouse  this 
issue  involves  business  proprietary 
information,  please  see  um  Goncumnoe 
Memorandum  ior  moie  information. 

Cranment  65:  Pacts  AvailaUe 

Petitionen  contend  that  maitot 
economy  purchases  of  certain  inputs 
should  be  assigned  adverse  facts 
available  because  the  company  was 
unable,  at  verification,  to  provide 
invoices  far  the  poichases.  See  Persico 
PizzamigUo  SA.  v.  United  States,  18 
OT  299.  305  (1994),  19  U.S.C.  1677m(i), 
snd  19  U.S.C  1677e  (1968).  hi  addition, 
they  eigne  that  the  domestically 
purchased  input  should  be  assigned 
facts  available  for  this  company  due  to 
the  company's  failure  to  report 
consumptifm  of  these  inputs  until  after 
the  questionnaire  deadline.  As  facts 
available,  they  argue  that  the 
Department  should  assiga  the  highest 


surrogate  value  oo  the  record  to  eech 
purchase. 

Respondents  maintain  that,  even 
though  they  %vere  unable  to  provide 
invoices  to  substantiate  their  market 
economy  purchases  of  certain  inputs, 
they  did  provide  the  Department  with 
copies  of  the  relevant  contracts,  which 
contained  the  price  and  the  terms  of 
sale,  and  Chinese  Government  Customs 
(COB)  forms  showing  the  quantities 
imported.  They  contend  thet  all  relevant 
information  regarding  WISCO's  maricet 
economy  purchases  of  these  inputs  were 
verified  by  the  Oepaitmeot  and  should 
be  used  in  the  final  determination. 

DepartatenVs  Position:  We  agree  with 
petitionera  that  we  should  assign 
advOTse  facts  available  to  market 
economy  purchases  of  inputs  at  issue. 
We  fouiul  at  verification-that  WISCO 
was  unaole  to  provide  invoices  for  the 
purchases  of  these  inputs.  We  did 
examine  theieims  of  sale  based  on  the 
contracts  and  the  COB  fanns.  Hie  CCEB 
forms  do  not  Include  i«ices.  and  while 
the  contract  show  the  original 
arrangements,  they  may  not  reflect  the 
prices  ultimately  paid.  This  is  why  the 
Department  relies  on  invoices  raflectlog 
the  amount  actually  biUed  and  die 
currency  in  nidiich  peymmt  was 
required.  These  invoices  should  be 
available  to  WISGO,  and  WISCO's 
failure  to  produce  them  casts  doubt  on 
its  assertian  that  the  contract  terms  were 
finsL  For  die  final  determination,  we  are 
using,  as  facts  avaiUile,  a  single 
surrogate  value  from  tediaa  Monthly 
Statistics  for  these  inputs.  Because  this 
issue  and  our  caleulaMon  of  adverse 
facts  availaUe  invoKes  business 
proprietary  faifarmation,  pi  sees  see  the 
Concurrence  Memorandum  for  a  more 
complete  explanation  of  the  issue  and 
our  methodology. 

fV»inin«Bit  66:  Financial  Records 

PetitioneBS,  citing  AnsaJdo 
Componenti,  S.p^.  v.  United  States, 
628  F.  Supp.  198, 204  (GIT  1986)  argue 
thet  the  D^Mrtmeat  should  apply 
adverse  fac^  available  because  WISCO 
failed  to  provide  certain  finanrial 
records  requested  by  the  D^iertment  in 
the  supplemental  questioniiBire.  See 
also  19  U.S.C  1677e(a). 

WISGO  claims  that  although  it  did 
decline  to  submit  copier  of  these 
documents  due  to  legitimate  business 
concerns,  this  decision  did  not  impede 
the  course  of  the  investigation.  In 
addition.  WISCO  states  that  the 
Department  did  not  inform  it  that  its 
response  was  deficient  in  any  way. 
WISCO  inaiTttailM  that  io  non-nuiicet 
economy  cases,  issues  regarding  the 
actual  profits  earned  by  non-market 
economy  producen  and  regarding  its 


actual  non-operating  income  and 
expmises  sre  not  relevant  to  the 
investigation.  Instead,  this  information 
is  subnimed  in  the  SG&A  expense  rate 
and  the  profit  rate  that  are  obtained 
from  a  surrogate  country  for  use  in  the^- 
Department's  normal  value  calciilationa. 
Therefore,  WISCO  argues  that  adverse 
facts  available  is  not  warranted  in  this 
case. 

Department's  Position:  We  agree  vrith 
respondents  that,  although  WISCO  did 
not  provide  the  requested  financial 
reports,  it  did  provide  a  sufficient  y 

explanation  of  why  this  information  is 
considered  sensitive.  We  slso 
determined  that  the  information 
contained  in  the  financial  reports  was 
not  necessary  to  the  investigatien  and» 
therefore,  WISOO's  failure  to  provicfe  it^ 
did  not  impede  the  course  of  the 
investigation.  Consequently,  we     ^ 
disagree  with  petitionen  claim  that  «re 
should  use  adverse  facts  svailable  for 
WISGO  beaed  <»  this  issue.  Because  this 
issue  involves  business  projvietary 
inimmation,  please  see  the  Ccmcurrence 
Memorandum  for  a  more  complete 
explanation. 

Qnumant  67:  Product  Specificity 

Petitionen  contend  thet  the 
Department  should  reject  WISOO's 
claim  that  it  is  unable  to  report  certain 
input  facton  based  on  width  snd  other 
characteristics.  They  argue  that  in  fact 
othn  information  WISOO  submitted  oo 
the  record  suggssts  that  WISCO  could 
have  rqiotted  dnse  charactaristics. 
Accordingly,  petitioners  tugs  the 
Depeitmoot  to  epply  adverse  facts 
available. 

WiSCO  maintains  that  it  property 
answered  the  Department's  March  12. 
1997  supplemental  questionnaire  on 
this  issue  and  floqriained  therein  wdiy 
width  csnnot  be  a  distingnishing  factor 
for  WISOO  in  the  assignment  of  control 
numben.  The  Department,  diey  afgoe, 
did  not  notify  WISCO  that  its  response 
was  deficient  in  any  way  and  at 
verification,  the  Department  examined 
WISCO's  production  records  and 
verified  that  its  descriptions  were 
correct 

D^tartment's  PositionrWe  agree  with 
WISCO  that  its  response  to  the 
supplemental  questionnaire  was 
sufficient  to  explain  why  WISCO  was 
unable  to  report  input  facton  besed  on 
certain  characteristics.  At  verification, 
we  examined  WISOO's  records  and 
found  them  to  be  consistent  with  the 
response.  Therefiare,  we  disagree  with 
petitionen'  claim  that  the  Department 
should  use  facts  available  for  this  issue. 
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Comment  68:  Adputment  of  Labor 
Inputs 

Petitionera  argue  that  the  Department 
should  adjust  WISCO's  reported  labor 
inputs  upward  to  account  for  the 
significant  materials  handling  costs 
associated  with  transporting  materials 
and  equipment  between  WISCXD's 
fiacilities.  They  contend  that,  because 
labor  may  play  a  more  significant  role 
in  the  transportation  process  than  is 
indicated  by  WISCO's  current  allocation 
methodology,  the  Department,  using 
adverse  fiacts  available,  should  calculate 
labor  and  other  costs  incurred  In  the 
transportation  process  and  use  this 
information  to  adjuat  upward  the  labor 
fiK:tor  usage  rates.  See  19  U.S.C. 
1677b(c)(3). 

WISCO  asserts  that  the  labor  used  to 
move  materials  between  focilities  is 
properly  treated  as  an  overhead 
expense.  It  further  states  that  the 
Department  verified  that  the  bulk  of  the 
materials  are  transported  between 
facilities  using  conveyor  belts  and 
pipelines  and.  therefore,  petidonars' 
assertion  that  the  labor  costs  associated 
with  the  transportation  of  material  is 
significant  is  Actually  incorrect 
Furthermore,  WISCO  mainhtina  that  it 
has  a  sep>arate  transport  unit  that  is 
responsible  for  movement  of  materials 
and  equipment  and  it  is  not  possible  to 
link  specific  inputs  used  in  the 


transport  unit  to  the  production  of  only 
subject  merchandise.  WISCO  argues 
that,  even  if  the  Department  decided  to 
adjust  WISCO's  labor  factors  to  account 
far  labor  employed  in  the  internal 
transport  unit,  the  adjustment  suggested 
by  petitioners  is  inappropriate  because 
petitioners  suggest  that  the  Department 
base  its  labor  adjustment  on  the 
surrogate  value  for  train  transportation. 
WISCO  argues  that  there  is  no 
explanation  for  why  the  Department 
should  link  a  surrogate  value  for  rail 
freight  and  labor  costs  associated  with 
internal  shipment  of  materials  within 
WISCO's  bcilities.  WISCO  argues  that 
petitioners'  arguments  should  be 
rejected. 

Department'g  Position:  We  agree  with 
WISCO  that  the  labor  used  to  move 
materials  between  Cacilities  is  pipperly 
treated  as  overhead,  based  on  our 
observations  at  verification.  In  addition, 
we  verified  and  accepted  WISCO's 
methodology  for  reporting  wori^ers 
involved  in  moving  material  between 
fiacilities  and  the  unit  with  which  they 
are  associated. 

Conunent  69:  Ministerial  Eiior— River 
Freight 

Petitioners  contend  that  the 
Department  made  a  ministerial  error  in 
valuing  river  freight  in  the  preliminary 
determination  and  should  correct  it  in 


the  final  determination.  WISCO  did  not 
comment  on  this  issue. 

Department's  Position:  We  agree  with 
petitioners  that  there  was  a  ministerial 
error  in  the  portion  of  the  SAS  program 
used  for  valuing  river  freight  in  the 
preliminary  determination.  We  have 
corrected  this  error  for  the  final 
determination.  See  Comment  25  above. 

Saqwuion  of  Li^ridatida 

On  October  24, 1997,  the  Depcutment 
signed  a  suspension  ameement  with  the 
Government  of  the  PRC  suspending  this 
investigation.  Therefore,  we  are 
instructing  Customs  to  terminate  the 
suspension  of  liquidation  of  all  entries 
of  cut-to-length  carbon  steel  plate  from 
the  PRC.  Any  cash  deposits  of  cut-to- 
length  carbon  steel  plate  from  the  PRC 
shall  be  refunded  and  any  bonds  shall 
be  released. 

On  October  14, 1997.  we  received  a 
request  from  petitioners  requesting  that 
we  continue  the  investigation.  We 
received  a  separate  request  for 
continuation  from  the  United 
Steelworkers  of  Amorica.  an  interested 
party  under  section  771(9)(D)  of  the  Act 
on  Octi^Mr  15, 1997.  Pursuant  to  these 
requests,  we  have  continued  and 
completed  the  investigation  in 
accordance  with  section  734(g)  of  the 
Act  We  have  found  the  following 
margins  of  dumping: 


Weig>tted-avefagemanutacluret/eiiportef 


Anshan  (AJSCOAnshan  Intemational/Sinceraly  Asia  Ud.) .-.., 

Baoshan  (Bao/Baoahan  lr«amationai  Trade  CorpJBao  Staei  Melaia  Tradbig  Corp.) 

Uaoning  „ _ .^ 

Shanghai  Pudong  _ _ ] '""..," 

WISCO  (Wuhannmamationat  Economic  and  Tiadhig  CoipXhaenni  Tradar  Lid.)  

China-«sde  Rate  ..^^ „ 

' 


pgin  Jper- 
canO 


30.68 
34.44 
17.33 
38.16 
128.58 
128^8 


China-Wide  Rate 

The  China-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  exporters  that  are 
identified  individually  above. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
detramination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
industry  in  the  United  States. 

On  October  24, 1997,  the  Department 
entefed  into  an  Agreement  with  the 
Government  of  the  PRC  suspending  this 
investigation.  Purauant  to  Section  734(g) 
of  the  Act,  petitioners,  Liaoning  and 
Wuyang  have  requested  that  this 
investigation  be  continued.  If  the  rTCs 


final  determination  is  negative,  the 
Agreement  shall  have  no  force  or  efbct 
and  the  investigBtion  shall  be 
terminated.  See  Section  734(fX3XA)  of 
the  Act  If,  on  the  other  hand,  the 
Commissicm's  determination  is 
affirmative,  the  Agreement  shall  remain 
in  force  but  the  Department  shall  not 
issue  an  Antidumping  duty  order  so 
long  as  (1)  the  Agreement  remains  in 
force,  (2)  the  Agreement  continues  to 
meet  the  requirements  of  subsection  (d) 
and  (1)  of  the  Act.  and  the  parties  to  the 
Agreement  carry  out  their  obligations 
under  the  Agreement  in  accordance 
with  its  terms.  See  Section  734(f)(3)(B) 
of  the  Act 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 


Oatsd:  Odobar  24. 1997. 

lah««S.LalHBa. 

Aasitttmt  Stcntarjrforlmpmt 
Adniinistration. 

(PR  Doc  97-30303  Filad  11-19-07;  8:4S  i 


DEPARTMENT  OF  COMMERCS 


EvaliMlioii  of 


AOnCV:  OfBca  of  Ocean  and  Coastal 
Rasouroa  Management  National  Ocean 
Service.  National  Oceanic  and 
Atmoapheric  Administration  (NOAA). 
DOC. 
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ACTKM:  Notice  of  avaiUdUty  of 
evaluation  final  findings. 

numun:  Notice  is  heraby^given  of  the 
availability  of  the  final  evahiati(m 
fimiinp  for  ttie  ^abama^Louiainaa. 
Mississippi.  North  Ckiolina. 
Washington,  and  American  Samoa 
Coastal  Management  Programs,  and  the 
i^alachicola  (Florida),  and  Rookery  Bay 
(norida)  National  Estoarine  Reseuch 
Reserves  (NERRs).  Sections  312  and  315 
of  the  Coastal  Zone  ManageoMnt  Act  of 
1972  (CZMA).  as  amended,  require  a 
continuing  review  of  the  pmfonnanoa  of 
coastal  states  with  respect  to  approved 
coastal  management  programs  aiid  the 
operation  ana  management  of  NERRas 

The  States  of  Alabama.  Louisiana, 
North  Carolina,  and  Washington,  and 
the  Tatritoiy  of  American  Samoa  wen 
found  to  be  implementing  and  enforcing 
their  Federally  approved  coastal 
management  programs,  addressing  dte 
national  coastal  management  objectives 
idantifiad  in  CZMA  Section  303(2XA)-  . 
(K).  and  adhairing  to  tba  ptogyammatic 
terms  of  their  financial  assistance 
awards.  The  State  of  Miasiaaippi  was 
found  to  be  not  fully  adharlng  to  its 
approved  coastal  nme  program  and  is 
not  implementing  and  enforcing  the 
program  in  a  satisbctoiy  manner. 

Apalachicola  and  Rookery  Bay  NERRs 
wen  found  to  be  adhering  to 
progranmiatic  requirements  of  the  NERR 
System.  Copies  of  these  final  evalxtation 
findlnyi  may  be  obtained  upon  writtm 
request  from:  Vickie  Allin,  CSiief,  Policy 
CcmnUnation  Division.  Office  of  Ocean 
and  Coastal  Reaource  Management, 
NOS/NOAA.  1305  East-West  Highway, 
10th  Floor.  Silver  Spring,  Maryland 
20910.  (301)  713-3087x126. 

(Fedanl  Donwstlc  Assistance  Catalog  11.410. 
Cosatal  Zone  Managsment  Program 
Administiation) 

Dated:  Novembar  14. 1007. 
NaM^Faslar. 
Atsitlant  Administrator. 
[FR  Doc.  07-30554  Rlad  11-10-07;  8:45  am] 
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DEPARTMeUr  OF  COMMERCE 


liifOfHWIkNi  Adnlntatfsttoii 

Advtoofy  CommlllM  on  PiibHc  Interast 
Obllg1lon»efpiglMITelovl»low 

;  NotfooofOpen  MmHiiq 


November  20. 1007. 
ACTION:  Notice  is  hereby  given  of  a 
meeting  of  the  Advisory  Committee  on 
Public  Interest  Obligations  of  Digital 
Television  Broadcasters,  created 
pursuant  to  Executive  Older  13038. 


i  The  President  established  the 
Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Television 
Broadcastan  (PIAQ  to  advise  the  Vice 
President  on  the  public  interast 
obligaftms  of  distal  broadcastan.  The 
Conunittee  vrill  study  and  lecoouDeBd 
which  public  intarost  obligations  should 
accompany  broadcasters'  receipt  of 
digital  television  licenses.  The  President 
designated  the  National 
Telacommimications  and  Information 
Administration  to  provide  secretariat 
services  for  the  Committee. 
AIITHOMTr:  Executive  Order  13038, 
signed  by  President  Clinton  on  Much 
11, 1997. 

DATES:  The  meeting  will  be  hrid  on 
Friday,  December  5. 1997  from  9:00  a.m. 
until  5:30  p.m. 

ADIMK88e8:  The  meeting  is  scheduled  to 
take  place  in  the  Loimge  of  the  Export- 
Import  Bank  of  the  United  Sutes.  11th 
Floor,  811  Vennont  Avenue,  N.W., 
Washington,  D.C  20571.  This  location 
is  subject  to  change.  If  the  locatim 
changes,  another  FadHral  liflrtBr 
notice  vrill  be  issued.  Updates  about  the 
location  of  the  UMeting  will  also  be 
avail^e  oa  the  Advisory  Committee's 
homepage  at  www  jitia-docgov/ 
pubintadvcom/puUnthtm  or  you  may 
call  Karen  Edwards  at  202-482-8056. 
FOR  RNITHER  iTOnMATlOW  OONTACT: 
Karen  Edwards.  Designated  Federal 
Officer  and  Telecommunications  Policy 
Specialist  at  the  National 
Telecommunications  and  Infimnation 
Administration;  U.S.  Dqiartment  of 
Commerce,  Room  4716;  14th  Street  and 
Constitution  Avenue,  N.W.; 
Waahington,  DC  20230.  Telephone: 
202-482-6056;  Pax:  202-482-8058;  E- 
mail:  piaoOntia.doc.gov. 

Media  Inquiries:  Please  contact  Paige 
Darden  at  the  Office  of  Public  Affain,  at 
202-482-7002. 

Agenda 

Friday,  December  5 

Opening  remarics 

Briefings  on  the  perspectives  and 
experiences  of  the  public  interest 
and  broadcasting  commtmities,  and 
on  digital  technology 

Public  Commrait 

Committee  Busing 

Closing  Remarks 
This  agenda  is  subject  to  change.  For 

an  updated,  mora  detailed  agenda, 

g lease  chedc  the  Advisory  Committee 
omepage  at  www.ntia.doc.gov/ 
pubintadvcom/pubinthtm. 

Public  Participation:  The  meeting  will 
be  open  to  the  public,  with  limited 
seathig  available  on  a  first-come,  fi»t- 
served  besis.  This  meeting  is  physically 


aocessibla  to  people  with  disabilitiea. 
Any  member  of  ^  public  requiring 
special  services,  sudi  as  sign  language 
interpietation  at  other  ancillary  aids, 
should  contact  Karen  Edwards  at  laart 
five  (5)  working  days  prior  to  the 
meeting  at  203^-482-6056  or  at 
piacttntia.doc.gov.  Please  bring  a  form 
of  pictun  identification  such  as  a 
driver's  license  or  passport  for  deemnce 
into  the  building  on  the  day  of  the 
meeting. 

Any  mendMT  of  the  public  may 
submit  written  comments  concerning 
the  Committee's  aAirs  at  any  time 
befora  or  after  the  meeting.  Conunents 
should  be  submitted  through  electronic 
mail  to  piao9ntia.doc.gev  (please  use 
"Public  Comment"  as  the  sul^ect  line) 
or  by  letter  addressed  to  the  Conunittee 
at  the  address  listed  below  (pleese  place 
"Public  Conunent"  on  the  bottom  left  of 
the  envek^M). 

Guidelines  few  PuUic  Cbmnent;  The 
Advisory  Committee  on  Public  Interest 
Obligations  of  Digital  Tdeviiion 
Broadcastan  welcomes  public 
comments.  In  general,  opportunities  for 
oral  comm«it  will  usually  be  limited  to 
no  mora  than  five  (5)  minutes  per 
speaker  and  no  mon  than  thirty  (30) 
Eoinutes  total  at  meetings.  Written 
comments  received  from  the  public  may 
be  mailed  (if  at  least  thirty-five  (35) 
paper  copies  are  submitted)  or 
fonrarded  by  email  to  the  committee 
memben  prior  to  the  meeting  data. 
However,  comments  received  too  close 
to  the  meeting  date  will  normally  be 
provided  to  committee  memben  at  the 
meeting.  Written  comments  received 
shorUy  after  a  meeting  will  be  compiled 
and  sent  as  briefing  material  prior  to  the 
next  meeting. 

Obtaining  Meeting  Minutes:  Within 
thirty  (30)  days  following  the  meeting, 
copies  of  the  minutes  of  the  meeting 
may  be  obtained  over  the  Internet  at 
wwwjitia.doc.gov/pubintedvcom/ 
pubinthtm,  by  phone  request  at  202- 
501-6195,  or  by  written  request  to 
Karen  Edwards;  Advisory  Committee  on 
Public  Interest  Obligations  of  Digital 
Television  Broadcasten;  Nationid 
Telecommtmications  and  Information 
Administration;  U.S.  Department  of 
Commoce,  Room  4716;  14th  Street  and 
Constitution  Avenue  N.W.;  Washington, 
DC  20230. 
SUriKiaaejr. 

Dsputy  Assistant  Secniaiyfor 
Ctanmunications  and  Information. 
(FR  Doc  07-3O54«  Filed  11-10-07;  8:45  am) 
oooc  Jsio-ss-r 
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COMMITTEE  FOR  THE 
IMPLfMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  of  Guaranteod  Access  Levels 
for  Certain  Cotton  and  Wool  Textile 
Products  Produced  or  Manufactured  in 
Costa  Rica 

November  14, 1997. 
agency:  Committee  for  the 
hnplementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
guaranteed  access  levels. 

EFFECTIVE  DATE:  Novnnber  20, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  levels,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt-BiBfTARY  MFORMATKM: 

Aatbority:  Executive  Order  1 1651  of  March 
3, 1972,  as  uneDded:  section  204  of  the 
Agricultural  Act  of  1958,  u  amended  (7 
U.S.C.  1854);  Ur\iguay  Round  Agreements 
Act 

Upon  a  request  from  the  Government 
of  Costa  Rica,  the  U.S.  Government  has 
agreed  to  increase  the  current 
guaranteed  access  levels  for  Categories 
347/348  and  447. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  69081,  published  on 
December  31,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  tbe  Uruguay  Round 
Agreement  on  Textiles  and  Qothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
D.  Ikfiduel  HnlckliHaB. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  AffeementM. 

CanuBittae  fiir  tka  ImplenMnlatkiii  of  Textile 


Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissiooer:  This  directive 
amends,  but  doe*  not  caocal,  tiie  directive 
issued  to  you  on  December  24, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  Bber  textile  pnxhicts,  produced  or 
manuSactured  in  Costa  Rica  and  exported 
during  the  tyreive-month  period  which  began 
on  January  1. 1997  and  extends  through 
December  31.  1997. 

Effective  on  November  20.  1997,  you  are 
directed  to  increase  the  guaranteed  access 
levels  for  the  following  categories: 


Calagory 

Guaranteed  Access 

Levai 

347/348 

447 

2,800,000  dozen. 
18,000  dozen. 

November  14, 1997. 
Commissioner  of  Custcma. 


The  Coimnittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  tall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
D  Michael  Hutchinson, 
Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  97-30474  Filed  11-19-97;  8:45  am) 

MUNQCOOC  3Sie-OK-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(OMB  Control  No.  9000-00881 

Propoead  Collactlon;  Commant 
risqtiast  Cntldad  rtolaeilonsi 
EmployiM  Companaation  Ptaii 

AQBICIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0066). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Professional  Employee 
Compensation  Plan.  The  clearance 
cunently  expires  on  March  31, 1998. 


DATES:  Comments  may  be  submitted  on 
or  before  January  20. 1998. 

FOR  FURTHER  MFORMATKM  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division.  GSA  (202)  50}-3856. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  infondation,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB.  Room  10102.  NEOB, 
Washington,  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat.  1800  F  Street.  NW. 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0066. 
Professional  Employee  Compensation 
Plan,  in  all  correspondence. 

SUPPI^MBfTARY  MFORMATION: 

A.  Porpoee 

OFPP  Policy  Letter  No.  78-2.  March 
29, 1978,  requires  that  all  professional 
employees  shall  be  compensated  fairly 
and  properly.  Implementation  of  this 
requires  a  total  compensation  plan 
setting  forth  proposed  salaries  and 
fringe  benefits  for  professional 
employees  with  supporting  data  be 
submitted  to  the  contracting  officer  for 
evaluation. 

B.  Aonoal  ReportiBg  Borden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewring 
instructions,  searching  existing  data 
sources,-  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  annual  reporting  btirden  is 
estimated  as  follows:  Respondents, 
5,340;  responses  per  respondent.  1;  total 
aimual  responses,  5,340;  preparation 
hoius  per  response,  .5;  and  total 
response  burden  hours.  2.670.. 

Obtaining  Copies  ofPropoeals 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (VRS). 
Room  4037, 1800  F  Street,  Washington, 
DC  20405,  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000-0066, 
Professional  Compensation  Plan,  in  all 
correspondence. 

Dated:  November  13. 1997. 
Sh««aA.UHr. 
FAR  Secretariat. 
(FR  Doc.  97-30425  Piled  11-10-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMmttTRATKM 

NATIONAL  AERONAUYlCS  AND 
SPACE  A0MIM8TRATI0N 

lOMB  Control  Na  9000-00901 

Propoaad  CoHactfon;  Commant 
Racjuast  Entltiad  Rights  in  Data  and 
Copyrigtita 

AOaiCT:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Araonautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0090). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Sea«tariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currenUy  approved 
information  collection  requirement 
concerning  Rights  in  Data  and 
Cop3rrights.  The  clearance  currently 
expires  on  March  31. 1998. 
DATES:  Commmts  may  be  submitted  on 
or  before  January  20, 1998. 
FOR  FURTMBt  MFORHATKM  CONTACT:  Jack 
O'Neill.  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  infonnation.  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503,  and  a  copy  to 
the  General  Services  Administration. 
FAR  Seoatariat.  1800  F  Street,  NW, 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0090, 
Rights  in  Data  and  Copyrights,  in  all 
correspondence. 

SUPPtaCNTARY  aVORMATKM: 
A.Piurpoae 

Rights  in  Data  is  a  regulation  whidi 
concerns  the  rights  of  the  Government, 
and  organizations  with  which  the 
Government  contracts,  to  information 
developed  under  such  contracts.  The 
delineation  of  such  rights  is  necessary 
in  order  to  protect  the  contractor's  ri^ts 
to  not  disclose  proprietary  date  and  to 
insure  that  date  develop^  mth  public 
funds  is  available  to  the  public. 

The  information  collection  burdens 
and  recordkeeping  requiremente 
included  in  this  re^gulation  fall  into  the 
following  four  categories. 


(a)  A  provision  which  is  to  be 
included  in  solicitetions  where  the 
proposer  would  identify  any  proprietary 
date  he  would  use  during  contract 
performance  in  order  that  the 
contracting  officer  might  ascertain  if 
such  proprietary  date  should  be 
deliverea. 

(b)  Contract  provisions  which,  in 
unusual  cinnimstances,  would  be 
included  in  a  contract  and  require  a 
contractor  to  deliver  proprietary  date  to 
the  Government  for  use  in  valuation  of 
MTork  results,  or  is  software  to  be  used 
in  a  Government  computer.  These 
situations  would  arise  oidy  when  the 
very  natiue  of  the  contractor's  work  is 
comprised  of  limited  righte  date  or 
restricted  computer  software  and  if  the 
Government  would  need  to  see  that  date 
in  order  to  determine  the  extent  of  the 
work. 

(c)  A  technical  date  certification  for 
major  systems,  ntddch  requires  the 
contractor  to  certify  that  the  date 
delivered  under  the  contract  is 
complete,  accurate  and  compliant  with 
the  requirements  of  the  contract  As  this 
provision  is  for  mafor  systems  only,  and 
few  civilian  agencies  have  such  major 
systems,  only  about  30  contracts  will 
involve  this  certification. 

(d)  The  Additional  Date  Requirements 
clause,  which  is  to  be  included  in  all 
contracte  for  experimental, 
developmental,  resean±.  or 
demonstration  work  (othn'  than  basic  or 
applied  research  to  be  performed  solely 
by  a  tmiversity  or  coll^  where  the 
contract  amount  will  be  $500,000  or 
less).  The  clause  requires  that  the 
contractor  keep  aH  data  first  produced 
in  the  performance  of  the  contract  for  a 
period  of  three  years  from  the  final 
acceptance  of  all  items  delivered  imder 
the  contract.  Much  of  this  date  will  be 
in  the  form  of  the  deliverables  provided 
to  the  Govonment  imder  the  contract 
(flinal  report,  drawings,  specificatioiu, 
eto.).  Some  data,  however,  will  be  in  the 
form  of  computations,  preliminary  data, 
records  of  experimente,  etc,  and  these 
vdll  be  the  data  that  will  be  required  to 
be  kept  over  and  above  the  dehverables. 
The  purpose  of  such  recordkeeping 
requirements  is  to  insure  that  the         i 
Government  can  fiilly  evaluate  the 
research  in  order  to  ascertain  future 
activities  and  to  insure  that  the  research 
was  completed  and  fully  reported,  as 
well  as  to  give  the  public  an  opportimity 
to  assess  the  research  resulto  and  secine 
any  additional  information.  All  date 
covered  by  diis  clause  is  unlimited 
righto  data  paid  for  by  the  Government 

Paragrapn  (d)  of  the  Righto  in  Data- 
General  clause  outlines  a  procedure 
whereby  a  contracting  officer  can 
challenge  restrictive  m«rHiig«  on  data 


delivered.  Under  civilian  agency 
cx>ntracte,  limited  righto  date  or 
restricted  computer  software  is  rarely,  if 
ever,  delivered  to  the  Government 
Therefore,  there  will  rarely  be  any 
challenges.  Thus,  there  is  no  burden  on 
the  public. 

B.  Ammal  Keportiiig  Burden 

The  annuAl  reporting  burden  is 
estimated  as  follows:  Respondento. 
1,100;  responses  per  respondent,  I;  total 
aimual  responses,  1,100;  preparation 
hours  per  response,  2.7;  and  total 
response  burden  hours,  2,970. 

C  AniHial  Raoordkaqiing  Borden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkaepers, 
9,000;  hotirs  per  recordkeeper,  3;  and 
total  recordkeeping  burden  hours, 
27,000. 

Obtaining  Copies  of  Praposak 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (VRS), 
Room  4037, 1800  F  Street  Washington, 
DC  20405.  telephone  (202)  501-4755. 
Please  cite  OMB  Control  No.  9000-0090. 
Righto  in  Date  and  Copyrighto,  in  all 
correspondence. 

Dated:  November  13. 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 
[FR  Doc  97-30426  Filed  11-19-97;  8:45  am) 
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DEPARTMENT  pF  DEFENSE 

Offica  of  tt>a  Sacratary 

Maating  of  tha  Praaidantial  Adviaory 
Comnritlaa  on  High  Partorreanca 
Computing  and  Oommunicallons, 
Infonnation  Taetmology,  and  tha  Nait 
QanafaMon  Intamat 

ACnON:  Notice  of  meeting.' 

SUMMARY:  This  notice  sete  forth  the 
schedule  and  stimmary  agenda  for  the 
next  meeting  of  the  Presidential 
Advisory  Committee  on  High 
Performance  Computing  and 
Communicatfons,  Information 
Technology,  and  the  Next  Generation 
Internet  The  meeting  will  be  open  to 
the  public.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
DATES:  December  9-10. 1997. 
ADDRESSES:  NSF  Board  Room  (Room 
1235),  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 

Presidential  Advisory  Committee  will 
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meet  in  open  sessioD  from 
approximatsly  8:30  a.in.  to  noon  and 
1:00  p.in.  to  5:30  p.m.  on  December  9, 
1997.  and  from  1:00  p.m.  to  3:30  p.m. 
on  December  10,  1997.  This  meeting 
will  include  briefings  on  the  budgets  of 
the  five  aC  RAD  Program  Component 
Areas  (High  End  Computing  and 
Computation;  Large  Scale  Networking; 
High  Confidoace  Systems;  Human 
Centered  Systems;  and  Education, 
Training,  and  Hiunan  Resources)  and 
briefings  by  Federal  officials  on  RAD 
topics  of  interest  to  the  Committee. 
Time  will  also  be  allocated  during  the 
meeting  for  public  comments  by 
individuals  and  organizations. 
FOR  RNmCR  WrOimkVfM  OOMTACr. 
The  National  Coordination  Office  for 
Computing.  Information,  and 
Communications  provides  information 
about  this  Committee  on  its  web  site  at: 
http://wwwjipcc.gov:  it  can  also  be 
reached  at  (703)  306-4722.  PubBc 
seating  for  this  meeting  is  limited,  and 
is  available  on  a  first-come,  first-served 
basis. 

Dated:  Novaobar  12. 1997. 
U4.Bjwim, 

Ahemata  OSD  Fedem]  RegistBT  Liaiaam 
Officer.  Department  ofD^enae. 
(FR  Doc  97-30415  FIIkI  11-19-97;  9:45  am) 


DEPARTMBfT  OF  DEFENSE 
Ofllos  of  ttw  9acf9(My 
Privacy  Act  of  1974;  Syslwn  of 


AQBCY:  Office  of  the  Secretary,  DoD 
action:  Notice  to  Add  a  System  of 
Records. 


1974.  (5  U.S.C.  552a),  as  amended,  have 
been  published  in  the  Federal  BagiatBr 
and  are  available  from  the  address 
above. 

The  proposed  system  report,  as 
required  by  5  U.S.C  552a(r)  of  the 
Privacy  Act  of  1974.  as  amended,  was 
submitted  on  November  5, 1997;  to  the 
House  Committee  on  Government 
Reform  and  Oversi^t,  the  Senata 
Committee  on  Governmental  Affain, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  1  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8. 1996 
(February  20,  1996,  61  FR  6427). 

Datwl:  Novaaainr  14. 1997. 


ym'.  The  Office  of  the  Secretary 
proposes  to  add  a  system  of  records 

notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974.  (5  U.S.C.  552a).  as  amended. 
DATES:  This  proposed  action  will  be 
efiisctive  without  further  notice  on 
December  22. 1997  unless  comments  are 
received  which  result  in  a  coDtrary 
determination. 

A00RES8CS:  Send  commenU  to  OSD 
Privacy  Act  Coordinator,  Records 
Section,  Directives  and  Records 
Division.  Washington  Headquarter 
Services,  Correspondence  and 
Directives.  1155  Defense  Pentagon. 
Washington,  DC  20301-1155. 
FOR  FURTHER  ■TORMATIOR  CONTACT:  Mr. 
IDavid  Bosworth  at  (703)  695-0970  or 
DSN  225-0970. 

supPLBfBrrARY  mformatkm:  The  Office 
of  the  Secretary  systems  of  records 
notices  subject  to  the  Privacy  Act  of 


organizations,  and  the  Reserve 
Components  a  means  to  more 
adequately  assess  the  intelligenca  and 
lanyingw  capabilities  of  Reserve 
Component  personnel  aod  to  identify 
individtials  possessing  the  requisite 
skills  to  ful^  operational  requimneats 
or  missions.  To  provide  individual 
reservists  a  means  to  interact  via 
computer  with  the  database  for 
purposes  of  correcting  and/or  updating 
the  recorded  data  entries. 

IMTM 


Ahemate  OSD  Federal  RepMlmUaimm 
Officer,  Department  ofDefei\ae. 

01 


Joint  Reserve  Intelligence  Planning 
Suppmt  System  QRIPSS). 

SV9TBI  tOCATKM: 

Mystech.  Inc.,  5205  Leerinirg  Pike. 
Suite  1200.  Falls  Church,  VA  22041- 
8141. 


CA' 


OF  MDMDUALS  OOW0BD  lY  TNI 


Members  of  the  Reserve  Components 
having  a  military  intelligence  designator 
and/ or  who  are  proficient  in  speaking  a 
foreign  language. 


CATcaoMn  OF  mooKM  m  tw  systsk 
Service  member's  name.  Social 
Security  Number,  pay  grade,  reserve 
component,  primary  military 
occupational  specialty  (MOS),  duty 
MOS.  third  MOS.  fourth  MOS.  security 
clearance,  language  identifier, 
proficiency  level  for  language,  tour 
experience,  academic  degree  (civilian 
education),  home  address,  civilian 
occupation,  professional  license,  home 
telephone  number,  home  email  address, 
home  fex  number,  business  telephone 
number,  business  e-mail  address, 
business  tax  nimiber. 

AUTHOfVTY  FOR  MAMfrBMNCC  OF  the  SYSTBI: 

10  U.S.C  138(bK3HA):  Deputy 
Secretary  of  Defense  memo.  Subject 
Peecetime  Use  of  Reserve  Component 
Intelligence  Elements.  January  5. 1995; 
Secretary  of  Defense  memo.  Subject: 
Integration  of  the  Reserve  and  Active 
Components,  September  4, 1997;  and 
E.O.  9397  (SSN). 

FunFoatec): 

To  provide  the  Joint  Staff,  Combatant 
Gjmmands.  DoO  intelligence 


MWTWiUMaOFI 

trtnai,  Mcuiom  CAiaaoMBi  OF  I 
■nm  FuwFOMi  OF  auoM  uw: 


In  addition  to  those  ditclotnns 
genemlly  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  theae  recard$ 
or  information  contained  therein  may 
specifipally  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  S52a(b)(3)  asfMows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Office  of  the 
Secretary  of  Defense  (OSD)  compilation 
of  systems  of  records  nodces  apply  to 
this  system. 

anroRAOi: 
Electronic  storage. 


vamjty: 

Records  can  be  retrieved  by  the 
individual's  Social  Security  Number, 
but  only  the  system  manager  can 
retrieve  using  diis  personal  idmatifier. 

safequakm: 

Records  an  maintained  in  a 
controlled  area  accessible  only  to 
authorized  personnel.  Entry  to  these 
arees  is  restricted  to  those  personnel 
with  a  valid  requirement  and 
authorization  to  enter.  Physical  entry  is 
restricted  by  locks  and  controlled  access 
devices.  Access  to  data  base  information 
is  restricted  to  those  who  require  the 
records  in  the  performance  of  their 
official  duties,  and  to  the  individuals 
who  are  the  subject  of  the  record. 


Disposition  pending. 


Office  of  the  Assistant  Secretary  of 
Defanse  (C3I)  Intelligence  Infirastructure. 
6000  Defense  Pentagon,  Room  2C252, 
Washington,  DC  20301-6QdO. 


NOnRCATWN  I 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  Office  of  the 
Assistant  Secretary  of  Defense  (C3I) 
Intelligence  Infrastructure,  6000  Defense 
Pentagon,  Room  2C252.  Washington,  DC 
20301-6000. 
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Requesting  individual  must  submit 
full  name.  Social  Security  Number,  date 
of  birth,  current  address,  and  tdephone 
nimiber. 


fakdividuaJs  seeking  access  to 
information  about  themaelves  contained 
in  this  system  should  address  written 
inquiries  tb  Office  of  the  Assistant 
Secretary  of  Defense  (C3I)  Intelligence 
Infrastructure,  6000  Defense  Pentagon, 
Room  2C252.  Washington,  DC  20301- 
6000. 

Requesting  individual  must  submit 
full  name,  Social  Security  Number,  date 
of  birth,  current  address,  and  tel^hone 
number. 

Individual  reservists  may  access 
Information  pertaining  to  themselves 
using  an  alphanumeric  passwcnd  which 
is  issued  to  the  reservist  when  he/she 
registers  online  with  JRIPPS  for 
purposes  of  correcting  and/or  updating 
recorded  data  entries. 


CONTECTSni 

Hie  OSD  rides  for  accessing  records, 
for  contesting  contents  and  Appealing 
initial  agency  determinations  are 
published  in  OSD  Administrative 
Instruction  81;  32  CFR  part  311;  or  may 
be  obtaihed  from  the  system  manager. 


Reserve  Component  Common 
Personnel  Data  Ssrstem  (ROCPDS)  and 
updated  information  provided  by 
Reservist 


I  CLMMH>  FOR  TW  CVOnM: 

Nona. 
[FR  Doc.  97-S0416  Filed  11-19-^97;  8.-45  sm] 
■UMOCOOKI 


DEPARTMENT  OF  DEFBI8E 

Doporlmont  of  Tho  Aimy 

Amy  Selonoo  BooRl;  Nolloo  of  Cloood 


In  accordance  with  Section  10(aK2)  of 
flie  Fetkral  Advisoiy  Committee  Act 
(P.L.  92-4B3),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  afOoaanittae:  Anny  Sdanoe  Boaid 
(ASB). 

Dots  of  Meeting:  18  Novenbar  1997. 

Tlaw  of  MsstiM.- OSSO-llsa 

Piece:  Hintsville,  AL. 

A§aade:  The  Anqr  Sdsaos  Beard's  (ASB) 
bsus  Gnop  Study  on  'Technical  Miturity  of 
the  Aanstat  Dsmonstmlkn  Pngnm"  will 
meat  far  facisAngs  and  discassioas  on 
advanced  JLBNS  ssDsor  Gonoqits.  This 
meetiog  will  be  dosed  to  the  public  in 
acxordaaas  with  Section  5S2i^c)  of  Title  5, 
U.5.C.  spedfioally  pangtmili  (1)  tharaof,  and 
Hda  5,  U.S.C  Appendix  2.  tufaaectton  10(d). 


The  classified  and  unclassified  mattan  to  be 
discussed  are  m  inextricably  intartwinsd  so 
as  to  {Hvclttde  openiag  any  portion  of  tids 
meetiiig.  For  furtliar  tafatmation.  please 
contact  our  ofBce  at  (703)  695-0781. 
Wayae  Joyasr. 

Progpan  Support  Specialist,  Army  Science 
Board. 

(FR  Doc  97-30451  Filed  11-19-97;  8:45  am) 

isnt 


.DEPARTMENT  OF  DEFENSE 
Dopartmont  of  tho  Aimy 
Anny  Sdonoo  Board;  NoUoo  of  OfMR 


In  accordance  with  Section  10(aX2}  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Maine  of  Committee:  Anny  Science  Board 
(ASB). 

D&te  qfhieeting:  21  November  1997. 

TYme  aftuheting;  1200-1600.  ' 

Place:  Building  1109B,  Fat  Knox. 
Kentucky. 

Agenda:  The  Army  Scienoe  Board  (ASB) 
Issue  Group  Study  on  "Army  After  Next" 
will  meet  for  briefings  and  cUscussioos  of 
sorvivability.  mobility  and  lethality  issues 
relevant  to  the  study  subject  These  meetings 
will  be  open  to  the  public.  Any  inteiasted 
peisoD  may  attend,  appear  before,  or  file 
statements  with  the  conuaittee  at  the  Hifw» 
and  in  tlie  manaer  pennitted  by  the 
committee.  For  furmer  information,  please 
call  our  office  at  (703)  695-0781. 


WayM] 

Propam  Support  Specialist,  Army  Science 
Board. 

(FR  Doa  97-30468  Filed  11-19-97;  8:45  am) 


DEPARTMBfT  OF  DEFBttE 

OopartiMnl  of  ttw  Amy 

Anny  Sdonoo  Bo«d;  NoOoo  of  Opon 


In  accordance  vdth  Section  10(aX2)  of 
the  Federal  Advisory  Committee  Act 
(P.Ln  92-463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Sdeaoe  Board 
(ASB). 

Data  afUseting:  18  k  19  November  1997. 

Tltme  afUseting:  0830-1630. 18  Nov  97; 
0830-1430, 10  Nov  97. 

Plaoe:  Patuxeat  River  Naval  Air  Station. 
Maryland 

.Agmda:  The  Aniy  Sdanos  Board  (ASB) 
bsus  Gtaiqi  Study  oa  "Aimy  Avionics 
Mndsmitatinp  Methodologias"  will  meet  far 

i_i-j»-^j J  ilTTittiinn  Thn  mnntlup  iitll 

be  opan  to  the  public.  Any  intstastsd  perKm 
may  attend.  ^^Mar  befaia.  or  file  statamento 
with  the  committee  at  ths  time  and  la  the 
r  permitted  by  the  committee.  For 


further  infannation,  please  call  our  office  at 
(703)  695-0781. 

Wayne  Joynar, 

Pn^nun  Support  Specialist,  Army  Science 
Board. 

(FR  Doc.  97-30469  FUed  11-19-87;  8:45  am] 
I  oooKsni 


DEPARTMENT  OF  DEFENSE 
Dopartmonl  of  ttio  Anny 
AvaUabiNty  of  A  Novol  MuNKjvw 


t  (C?o  InjacUoii  Raain  Tranafor 
Molding)  for  Eaelualva.  PartWty 
Exdualva  or  Non-oaelualva  Uoonaeo 

agency:  U.S.  Aimy  Research 

Laboratory. 

ACTION:  Notice  of  availalnlity. 

SUMMARY:  The  D^iartment  of  the  Army 
announces  the  general  availability  of 
exclusive,  partitdly  exclusive  or  non- 
exclusive licenses  relative  to  a  novel 
muld-layw  composite  material 
manufacturing  process  (co-iniection 
resin  transfiBr  molding)  as  described  in 
the  U.S.  Army  Research  Laboratory 
patent  docket*  ARL  97-17  and  a 
subsequent  petent  application  to  the 
U.S.  Patent  and  Trademark  Office.  A 
licensing  meeting  is  scheduled  for 
Thursday,  29  January  1996.  at  Aberdeen 
Proving  Ground,  MD.  Visit  httpJ/ 
www.fiedlabs.org/ma/pl  for  htrhntrrl 
and  registration  informatioxL  A  non- 
disclostire  agreement  MUST  be  signed 
prior  to  attending  the  Hran^igg  meetii^ 
Licenses  shall  comply  with  35  U.SX1 
209  and  37  CFR  404. 


TOR  FUmMER  MRMMATION  CONTACT. 
Michael  D.  Rausa.  U.S.  Army  ReMarch 
Laboratory,  Office  of  Reseerch  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg.  434.  Aberdeen 
Proving  Ground,  Maryland  21005-5425. 
Telephone  (410)  278-5028. 

TARY  avORMATION:  None. 


GiagatyD.1 

Army  PedemlHtgister  Liaison  Officer. 

(FK  Doc  97-30488  Filed  11-1947;  8:45  am] 


DEPARTMENT  OF  DEFBfSE 
Oafonaa  Oontract  AudR  Agoncy 
Prtvaey  Act  of  1974;  PyaMwt  of 


AOBICY:  Defense  Contract  Audit  Agency 
ACTION:  Notice  to  Amend  Record 
Systems 

summary:  Tlie  Defense  Contract  Audit 
Agency  is  amending  and  deleting 
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systems  of  records  notices  in  its 
inventory  of  record  systems  s\ibject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
as  amended. 

DATES:  The  amendments  will  be 
effective  on  December  22,  1997  unless 
comments  are  received  that  woiild 
result  in  a  contrary  determination.  The 
deletions  will  be  effiactive  on  November 
20, 1997. 

ADDRESSES:  Send  comments  to  Defense 
Contract  Audit  Agency.  Information  and 
Privacy  Advisor,  CMR.  8725  John  ). 
iCingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

FOR  njRTHER  MRMMAT10N  CONTACT:  Mr. 
Dave  Henshall  at  (703)  767-1005. 
SUPPiatKNTARY  WTOnMATWN;  The 
Defense  Contract  Audit  Agency  notices 
for  systems  of  racoids  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C  552a),  as 
amended,  have  been  published  in  the 
Federal  "■g'**"'  and  are  available  from 
the  address  above. 

The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  oi 
the  Privacy  Act  (5  U.S.C  552a),  as 
amended,  which  would  require  the 
submission  of  a  new  or  altned  system 
report  for  each  system.  The  specific 
rhatig—  to  the  record  systems  being 
amended  are  set  forth  below  followed 
by  the  notices,  as  amended,  published 
in  their  uitirety. 

Dated:  Novsi^ar  14. 1987. 


L.M.inrNDM. 

AhBUHOtOSDFedaralRegiMtar 
Officer.  Dtpartmmtt  ofD^mm. 


PUM>OSE(8): 

Delete  'To  submit  data  on  a  regular 
basis  to  the  DoD  Defense  Central  Index 
of  Investigations  (DCn).'. 

•        •        •        •        • 

ROCAA  152.1 

SYSTBINAMC 

Security  Information  System  (SIS). 

SYSTBI  location: 

Primary  location:  Seciuity  Office, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John ).  Kingman  Road. 
Suite  2135,  Foit  Belvoit,  VA  22060- 
6219. 

Decentralized  locations:  Defense 
Contract  Audit  Agency  (DCAA) 
Regional  Security  Offices.  Official 
miiiHng  addresses  are  published  as  an 
appenchx  to  DCAA's  compilation  of 
systems  of  reooids  notices. 


DELETIONS 
RDCAA  182J2 


Classified  Information  Nondisclosure 
Agreement  (NdA)  (Febnnuy22, 1993.  58 
PR  10845). 

Reason:  The  records  in  this  system  are 
covered  under  the  govemment-wide 
system  of  records  notice  OPM/GOVT-1, 
entitied  General  Personnel  Records. 

RDCAA  21t.11 


Drug-Free  Federal  Workplace  Records 
(F^xuaiy  22.  1993.  58  PR  10846). 

Reason:  The  records  in  this  system  are 
covered  under  the  govemment-wide 
system  of  records  notice  OPMyGOVr-5, 
entitled  Recruiting.  Examining,  and 
Placement  Records. 

AMENDMBHTS 
ROCAA  182.1 

aVSTBIHAMC: 

Security  Information  System  (SIS) 
(February  22.  1993.  58  PR  10840). 


The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCICS  AND  PfUCnCCS  TOR  STOMMOi, 
WtllWfcWNO.  ACCHMMI,  W«TA— »,  AMD 

I  or  MHxmoe  M  THE  swraM: 


CATEQOMCi  OF  MOraOUALS 


All  DCAA  emplojfees. 


BVTME 


CATnONM  OP  RSOOMS  M  THE  •raiTBI: 

Records  contain  name.  Social  Security 
Niunber,  date  and  place  of  birth, 
citizenship,  positiov  sensitivity, 
accession  dale,  type  and  number  of 
DCAA  identification,  position  number, 
(wganizational  assignment,  security 
adjudication,  cleailance.  eligibility,  and 
investigation  data. 


AUTNOMTY  KM  MAMTMMtCS  or  nC  SVSTBII: 

5  U.S.C.  301.  Departmental 
R^ulations:  E.O.  10450,  Security 
Requirements  for  Government 
Employees,  ss  amended;  E.O.  12958. 
Classified  National  Security 
Information;  and  E.O.  9397  (SSN). 

ruRPOSE(B): 

To  provide  the  DCAA  Security  Office 
Mrith  a  ready  reference  of  securi^ 
information  on  DCAA  personnel. 

To  submit  data  on  a  regular  basis  to 
the  DoD  Defense  Central  Index  of 
hivestigations  (DCO). 

To  provide  the  DCAA  Drug  Program 
Coordinator  with  a  listing  of  individuals 
who  hold  security  clearances  for  the 
purpose  of  creating  the  drug  testing 
pool,  from  which  individuals  are 
randomly  chosen  for  dnig  testing. 


storaqe: 

Records  are  maintained  in  automated 
data  systems. 

RETMEVAaHjrr: 

Records  are  retrieved  by  Social 
Security  Number  or  name  of  employee. 

SAFEQUAMM: 

Automated  records  are  protected  by 
restricted  access  procedures.  Records 
are  accessible  only  to  authorized 
personnel  who  are  properly  deared  and 
trained  and  who  require  access  in 
connecticHi  with  their  official  duties. 


ROUTME  Uan  OF  NECOnOS  MAMTAMED  M  THE 
SYSTBI.  EKLUOaM  CATBOORKS  OF  USS«  AND 
THE  PURFOaBS  OF  SUCH  U8E*: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 


Records  are  retained  in  the  active  file 
until  an  employee  separates  from  the 
agency.  At  that  time,  records  are  moved 
to  the  inactive  file,  retained  for  two 
years,  and  then  dieted  from  the  system. 
Hard  copy  listings  and  tapes  produced 
by  this  system  are  destroyed  by  bmrning. 


Security  Officer.  Headquarters, 
DefsDse  Contiact  Audit  Agency.  8725 
John  J.  Kingmui  Road.  Suite  2135.  Fort 
Belvoir,  VA  22060-6219. 


NOmCATIQNI 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  rffn^<"«»^  in  this  sjrstem  should 
address  written  inqidries  to  the  Security 
Office.  Headquarters,  Defense  Contrect 
Audit  Agency.  8725  John  J.  Kingman 
Road.  Suite  2135,  Foit  Belvoir.  VA 
22060-^219  or  the  Regional  Security 
Offices  whose  official  mailing  ad  drosses 
are  published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 

Individuals  must  furnish  name;  Sodal 
Security  Numbw;  approximate  date  of 
their  association,  with  DCAA^  and 
geographic  area  in  which  consideration 
was  requested  for  record  to  be  located 
and  identified. 


Individuals  seeking  access  to 
inforoiation  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Security  Office. 
Heatkiuarters.  Defense  Contmct  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fori  Belvoir,  VA  22060- 
6219  or  die  Regional  Security  Offices  . 
whose  official  mailing  addrsiiai  are 
published  as  an  appeiidix  to  DCAA's 
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compilation  of  systems  of  records 
notices. 

Individuals  must  furnish  name;  Social 
Security  Number;  approximate  date  of 
their  association  with  DCAA;  and 
geographic  area  in  which  consideration 
was  requested  for  record  to  be  located 
and  identified. 


DCAA's  rules  for  accessing  records, 
tat  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regtdation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

Infonnation.  other  than  data  obtained 
direcUy  firom  individual  employees,  is 
obtained  by  DCAA  Heedqtiarters  and 
Regional  Office  Personnel  and  Security 
Divisions,  and  Federal  Agencies. 

CUIMED  FOR  THE  EYSTCM: 


None. 
ROCAA  182.2 


Personnel  Security  Data  Files  (January 
10. 1994.  59  PR  2829). 


EVSTBM  LOCATION: 

In  the  second  paragraph  delete  'of 
Personnel'  and  insert  'Htunan  Resources 
Managemoit  Division*. 


CA' 


mthesvstem: 


In  the  first  paragraph,  insert  '(152.2)' 
between  'One'  and  'contaiiu'.  Delete 
'security  investigative  questionnaires' 
between  'applications'  and  'requests' 
and  delete  'investigation  or*  between 
'for*  and  'security'. 

In  the  second  paragraph,  insert 
'(152.3)'  between  'Two'  and  'contains' 
and  insert  'security  investigative 
questionnaires  and'  between  'contains' 
and  'verification'. 

In  the  third  paragraph,  insert  '(152.4)' 
between  'Three'  and  'contains'.  Delete 
Tederal  Personnel  Manual'  between  'in 
the'  and  'and  in'  and  insert  'Code  of 
Federal  Regulations'.  Delete  'DCAA 
Central  gearance  Group  to  the  Director, 
DCAA.  and  determination  by  the 
Director,  DCAA'  and  insert  'WHS/CAF 
adjudication  authority  with  related 
documenta.  former  DCAA  adjudicative 
authority  documenta,  and 
determinations  by  the  Director.  DCAA'. 


contains  a  DCAA  unfevorable  personnel 
security  determination,  or  a  DCAA 
fevorable  personnel  security 
determination,  where  the  investigation 
or  information  upon  which  the 
determination  was  made  included 
significant  derogatory  information  of  the 
type  set  forth  in  Section  2-200  and 
Appendix  I,  DCAAM  5210.1.  litis 
infonnation  shall  he  maintained  for  five 
years  from  the  date  of  determination.' 


RECORD  SOURCE  CAT 

Delete  'of  Personnel'  and  insert 
'Human  Resources  Management 
Division'. 


RDCAA  182.2 


Personnel  Security  Data  Files. 

SVSTBI  location: 

Primary  location:  Heedquarten, 
Defense  Contract  Audit  Agency.  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

Decentralized  locations:  Human 
Resources  Management  Division, 
Defense  Contract  Audit  Agency;  Human 
Resources  Management  Offices  and 
Regional  Security  Officers  at  DCAA 
Regional  Offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA's  compilation  of  systems  <A 
records  notices. 

CATEOORKt  OF  SCNVDUAtE  COVERED  BY  TNE 


Add  paragraph  'Section  three  is 
maintahied  after  separation  only  if  it 


All  applicanta  for  employment  with 
Defense  Contiact  Audit  Agency  (DCAA); 
all  DCAA  employees;  all  persons  hired 
on  a  ctmtractual  basis  by.  or  serving  in 
an  advisory  capacity  to  DCAA. 

CATEQORKS  OF  RECORDS  M  TTC  SYSTBI: 

Section  One  (152.2)  contains  copies  at 
individual's  employment  applications, 
requesta  for,  and  ^proval  or 
disapproval  of,  emergency  appointment 
authority;  requesta  for  security 
clearance;  interim  and  final  security 
clearance  certificates. 

Section  Two  (152.3)  cont^ns  security 
investigative  questionnaires  and 
verification  of  investigations  conducted 
to  determine  suitability,  eligibility  o^ 
qualifications  for  Fedcoal  civilian 
employment,  eligibility  for  assignment 
to  sensitive  duties,  and  access  to 
classified  information. 

Sectfon  Three  (152.4)  contains 
summaries  of  reporto  of  investigation, 
internal  Agency  memorandums  and 
correspondence  famishing  analysis  of 
resulte  of  investigations  in  so  fer  as  their 
relationship  to  the  criterta  set  forth  in 
the  E.0. 10450,  in  the  Code  of  Federal 


Regulations  and  in  Department  of 
De^bnse  and  DCAA  Directives  and 
Regulations;  commento  and 
recommendations  of  the  WHS/CAF 
adjudication  authority  with  retated 
documenta,  former  DCAA  adjudicative 
authority  documenta,  and 
detwnninations  by  the  Director,  DCAA. 

AUTHORmr  FOR  MASfrBMNCE  OF  THE  SYSTBC 

5  U.S.C.  301,  Departmental 
Regulations;  E.G.  10450, 10865,  and 
E.Q  12958,  ClassiGed  National  Security 
Infinmation;  and  DoD  Directive  5105.36 
(32  CFR  part  387). 


To  provide  a  basis  for  requesting 
appropriate  investigations;  to  permit 
determinations  on  employment  or 
retention;  to  authorize  and  record 
to  classified  information. 


ROVTMEMEiOF 
SYSTEK^  EKURNNQ  CA- 
kOFSUCH 


MTW 


In  addition  to  those  disclosures 
generally  pannitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
spedfioally  he  disclosed  outside  the 
DoD  as  a  routine  use  pursuarU  to  5 
U.S.C.  552a(bX3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appeer  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

FOUCBS  AND  FRACTICM  FOR  STORBQ, 


MTMESYSTBI: 


All  sections  are  on  paper  records 
stored  in  file  folders. 


Foldos  are  filed  by  file  series  then  by 
organizational  element  (DCAA 
Heedquarters  or  E)CAA  field  activities) 
and  then  alphabetically  by  last  name  of 
individual  concerned, 

SAFBMIAROS: 

Records  are  stored  in  locked  filing 
cahineta  after  normal  business  houn. 
Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
cleared  and  trained  and  who  require 
access  in  connection  %vith  their  official 
duties. 


Records  contained  in  Sections  One 
and  Two  pertaining  to  Federal 
employees  and  persons  furnishing 
services  to  DCAA  on  a  contract  basta  are 
destroyed  upon  separation  of 
employees,  and  upon  termination  of  the 
contracta  for  contractor  persoimel. 
Records  pertaining  to  applicanta  are 
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destroyed  if  an  appointment  to  DCAA  is 
not  made. 

Records  contained  in  Section  Three 
are  maintained  after  separation  only  if  it 
contains  a  DCAA  unfavorable  personnel 
security  detennination.  or  a  DCAA 
favorable  personnel  secvirity 
determination,  where  the  investigation 
or  information  upon  which  the 
determination  was  made  included 
significant  derogatory  information  of  the 
type  set  forth  tn  Section  2-200  and 
Appendix  I,  DCAAM  5210.1.  This 
information  shall  be  maintained  for  five 
years  from  the  date  of  determination. 

SYSTEM  MANAG8I(S)  AND  ADOMCSS: 

Security  Officer.  Headquarters, 
Defense  Contract  Audit  Agency.  8725 
John  J.  Kingman  Road.  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 


DCAA  Regional  Offices  and  the 
individual  concerned. 

CXBfmONS  CLAMB)  FOH  THE  SYSTBl: 

None. 
ROCAA  1924 


NOrrmcATiOM  i 

Individuals  seeking  to  detrnmine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator.  Defense 
Contract  Audit  Agency.  8725  John  J. 
Kingman  Road.  Suite  2135,  Fort  Belvoir. 
VA  22060-6219. 

Nccono  ACCESS  PWXBNma: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  Records  Administrator.  Defense 
Contract  Audit  Agency.  8725  John  J. 
Kingman  Road.  Suite  2135,  Fort  Belvoir. 
VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number  and  current  business 
address. 

Acceptable  identification,  that  is. 
driver's  license  or  employing  offices' 
identification  card.  Visits  are  limited  to 
those  offices  (Headquarters  and 
Regional  offices)  listed  in  the  official 
mailing  addresses  published  as  an 
appendix  to  DCAA's  compilation  of 
record  system  notices. 

CONTESTWQ  RECOW)  PnOCaxjAES: 

DCAA's  rxiles  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  p>art  317;  or  may  be  obtained 
from  the  system  manager. 

RECCftt  SOURCE  CATEQOnES: 

Security  Officer  and  the  Director  of 
Hiunan  Resources  Management  Division 
at  Headquarters.  DCAA;  Chiefs  of 
Himian  Resources  Management 
Divisions,  Regional  Security  Officers, 
Chiefs  of  Field  Audit  Offices  at  the 


Notification  of  Security 
Determinations  (February  22, 1993,  58 
FR  10642). 

CHANGES: 


AUTHOMTY  FON  MAMTBIANCE  or  TME  SYSraK 

Delete  '10  U.S.C  133  and  50  U.S.C 
781'. 


nocAA  isaj 


Notification  of  Security 
Determinations. 

STSTBI  UWATKM: 

Primary  System:  Regional  Security 
Offices.  Defense  Contract  Audit  Agency 
Regional  Office  and  Security  Control 
Offices,  Defense  Contract  Audit 
Institute,  4075  Park  Avenue,  Memphis. 
TN  38111-7492.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA's  compilation  of  systems  of 
records  notices. 

CATCQONES  OF  SOMOUALS  OOVEMED  BV  THE 


Defense  Contract  Audit  Agency 
(DCAA)  personnel  and  applicants  for 
DCAA  employment  on  whom  specific 
security  or  suitability  action  must  be 
taken. 


CATEOOHES  OF  NECOMM  SI  THE  SrSTSI: 

Records  may  contain  a  summary  of 
pertinent  security  or  suitability 
information;  the  results  of  security 
determinations  approved  by  the 
Director,  DCAA;  and  directed  or 
recommended  actions  to  be  taken  at 
DCAA  Regional  Office,  Field  Audit 
Office  or  Defense  Contract  Audit 
Institute  (DCAI)  level. 

AimtOMTY  FOn  MASITBMNCE  OF  THE  SYSTBfR 

5  U.S.C.  301.  Departmental 
Regulations;  E.O.  10450. 10865.  and 
E.O.  12958,  Classified  National  Security 
Information. 

PunF06E(s): 

To  permit  required  actions  of  a 
suitability  or  security  nature  to  be  taken 
by  appropriate  DCAA  officials. 

ROUTINE  USES  OF  RECORDS  MAMTASKD  SI  THE 
SYSTBI,  MCLUDSIO  CATGQOMES  OF  USOW  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 


552t^)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system.  < 


SITNE 


Paper  records  in  file  foldecs. 

RETMEVAMUTV: 

Folders  are  filed  by  organizational 
element,  then  alphabetii»lly  by : 
person  concerned. 


of 


Records  are  accessible  only  to 
authorized  personnel  who  are  properly 
cleared  and  trained  and  who  require 
access  in  connection  with  their  official 
duties.  Records  are  stored  in  locked 
filing  cabinets  after  normal  business 
hours. 


Destruction  is  directed  individually  in 
each  case  upon  completion  of  final 
security  ot  suitability  actions  or 
autranaticaUy  upon  nonappointment  of 
applicants  or  separation  of  employees, 
whichever  is  earlier. 


STtTBI  MANAOEWW  AND  i 

Security  Officer,  Headquarters. 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road.  Suite  2135.  Fort 
Belvoir,  VA  22060-6219. 


NOrmCATIONI 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir.  VA  22060- 
6219. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inqiiiries 
to  Records  Administrator,  Defonse 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road.  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number,  and  current  business 
address. 

Personal  visits  are  limited  to  those 
offices  (Headquarters  and  6  regional 
offices)  listed  in  the  appendix  to  the 
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agency's  compilation  of  record  system 
notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptaUe  identification,  that  is 
driver's  license  or  employing  office's 
identification  card. 

OONTOTSIQ  RECORD  PROCBMJRO: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  detenninations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RKORO  SOURCE  CATEOORCS: 

Results  of  investigations  received 
from  Federal  agencies  and 
recommendations  for  action  from 
appropriate  DCAA  Headquarters  staff 
elements. 


PORTNESYSTBI: 


Regional  and  DCAI  Security  Clearance 
Request  Files  (January  19. 1994.  59  FR 
2830). 


None. 
ROCAA  IStA 


AUIHORITY  FOR  MMNrBMNCE  OF  THE  SYVm: 

Delete  '10  U.S.C  133  and  50  U.S.C 
781'. 


ROCAA  182J 


Regional  snd  DCAI  Security  Clesiance 
Request  Files 

SYSTW  LOCATON: 

Primary  System:  Security  Officers  of 
Defsosa  Contract  Audit  Agency 
R^oaal  Offices  and  Security  Control 
Officers,  Defense  Conttact  Audit 
Institute.  Official  nujHng  addresses  sre 
published  as  an  appendix  to  DCAA's 
compilation  of  s]rstems  of  raoocds 
notices. 

Dsomtialized  Segmmt  Security 
Officer,  Haadquartets,  Defimse  Contract 
Audit  Agency,  8725  John  ).  Kin^oan 
Road.  Suite  2135,  Fort  Belv<^,  VA 
22060-6219. 


CA- 


OF  SeMVMNlAU  COVERED  BY  THE 


All  applicants  for  employment  with 
Defense  Contract  Audit  Agency  (DCAA); 
all  DCAA  employees;  all  persons  hired 
on  a  CQOtiactaal  basis  by,  or  serving  in 
sn  advisory  capacity  to  DCAA. 


CATnORBS  OP  RKOROe  M  THE  SVtTBI: 

nies  contain  personnel  security  data 
I  submitted  by  employees  and 


applicants  required  in  the  processing  of 
security  investigations;  requests  for 
varioiu  types  of  security  clearance 
actions;  and  requests  for  and  approvals/ 
disapprovals  of  appointments  to 
sensitiye  positions. 

AUTNORmr  POR  MASITENANCE  OF  THE  SYSTEM: 

5  U.S.C  301.  Departmental 
Regulations;  E.0. 10450, 10865,  and 
E.O.  12958,  Classified  National  Security 
Information;  and  DoD  Directive  5105.36 
(32  CFR  part  387). 

PURPOEEW: 

To  prepare  necessary  paperwork  and 
documentation  upon  which  to  base 
requests  to  Headqiiarters,  DCAA  for 
appointments  to  sensitive  positions, 
requests  for  security  investigations,  for 
security  clearance  and  to  retain  support 
documents  pending  approval  of 
appointment  and/or  granting  clearance. 


ROUTMruan  OF  RBOORDS  MASfTAaaO  M 1ME 
SVerCM,  BtCUnNQ  CATCOORHB  OF  USBM  AND 
THE  PURPO«S  OF  SUCH  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act.  these  records 
or  information  conttdned  therein  may 
spetiflcaUy  be  disclosed  outside  the 
DoDasaroutineusepursuaiatoS 
U.S.C.  SS2a(bX3)  asfoUam: 

The  'Blanket  Routine  Usss'  that 
appear  at  the  beginning  of  die  DCAA's 
compilation  of  systems  of  records 
notices  ^pply  to  this  systeoL 


STORAOE: 

P^MT  records  in  file  folders. 


Filed  alphabeticallv  bv  last  name  of 


Individ 


I  alphabetically  by  1 
iual  concerned. 


Records  are  accessible  only  to  those 
authorized  personnel  required  to 
prepare,  review,  process,  snd  type 
necessary  documents.  Records  are 
stored  in  lodcad  filing  cabinets  after 
normal  business  hours  and  are  stored  in 
locked  rooms  and  buildings  after  normal 
business  hours. 


These  are  transitory  files  at  DCAA 
Regional  Offices  and  DCAI  level  snd  sre 
mwintained  only  dtuing  processing  and 
pending  final  action  on  requests.  Upon 
receipt  of  final  action  taken  on  request, 
fins  are  destiuyed. 

Segments  of  the  system  held  by  the 
Security  Officer.  DCAA  are  destroyed 
upon  separation  of  the  employee  or  after 
non-appointment  of  an  applicant 


•YSTBN  lfMNAOER(^  AND  ADDRESS: 

Security  Officer,  Headquarters. 
Defisnse  Contract  Audit  Agency.  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir.  VA  22060-6219. 

Regional  Security  Officers,  DCAA  and 
Security  Control  Officers,  Defense 
Contract  Audit  Institute.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DCAA's  compilation  of 
S3rstems  of  records  notices. 

NOtnCATION  PR0C8MRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Reccnds 
Administrator,  Defense  Contract  Aiidit 
Agency,  87^5  John  J.  Kingman  Road. 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6210. 


Individuals  soelring  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir.  VA  22060-6219. 

The  request  should  contain  the  full 
name  of  the  individual,  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  but  are 
limited  to  those  offioss  (Haadquartets 
and  6  Regional  Offices)  listed  in  DCAA's 
official  mailing  addresses  published  as 
an  appendix  to  DCAA's  compilation  of 
reocnd  system  notices.  In  peisonal  visits, 
the  individual  should  be  able  to  provide 
acceptable  identification,  that  is, 
driver's  license  or  eo^iloying  offices' 
identification  card. 


ooNTEsmai 

DCAA's  rules  for  accessing  records, 
for  rrtntA«rti|g  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 


Chiefs  of  Personnel  Divisions  and 
Regional  Security  Officers  at  the  DCAA 
R^onal  Offices;  the  Manager,  Defense 
Contract  Audit  Institute  and  the 
individiial  concerned. 


POR  THE  SVETSI: 


None. 
ROCAA  1S2.7 


Cleaiance  Certification  (January  19. 
1994.  59  FR  2831). 
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SYSTEM  LOCATION: 

In  the  second  paragraph  entitled 
Decentralized  S^ment.  delete  'of 
Penonnel'  and  insert  'Hiunan  Resources 
Management  Division*. 

•         •         ■         •        • 

ROCAA  1S2.7 


Qearance  Certification. 

SVSTfM  LOCATIONC 

Primary  location:  Regional  Security 
Officos  at  Defanse  Contract  Audit 
Agency  (DCAA)  Regional  Offices; 
Security  Control  Officers  at  DCAA  Field 
Audit  Offices:  Field  Detachment  and 
Defense  Contract  Audit  Institute  (DCAI). 
Official  «njii>w»g  addresses  are  published 
as  an  appendix  to  DCAA's  compilation 
of  gyvtmaa  of  records  notices. 

Decentralised  locations:  Secinity 
Officer  and  Dfaecter  of  Hiunan 
Resources  Manaytment  Division  at 
Headquutars,  DCAA  and  Chief*  of 
Human  Resources  Maaegement  OfBces 
at  DCAA  Regional  Offices.  Official 
iTViil<«g  adili  nasi  III  are  puUished  as  an 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices. 


All  EXIAA  penonnel  employed  by  the 
Agency. 

Files  contain  interim  and  final 
sectirity  clearance  and  eligibility 
certificates  atteating  to  type  of 
investigation  conducted  and  degree  of 
access  to  clasaified  information  which  is 
authorized  copies,  of  security 
acknowledgefloent  certificates 
supervisor  suitability/secirrity 
statements  and  special,  access  briefing 
statements  executed  by  individuals 
upon  being  grmted  security  clearances 
or  accaas  to  special  access  infonnation. 

AUnOVTV  FOR  MMRWANCI 0^  THE  SVSTIM: 

5  U.S.C.  301,  Departmental 
Regulations:  E.O.  10450, 10865.  and 
E.a  \29SS,  Classified  National  Security 
Information:  and  DoD  Directive  5105.30 
(32  CFR  part  387). 


To  inainhiin  a  record  of  the  security 
detuance  and  eligibility  status  of  all 
DCAA  personnel  as  well  as  certification 
of  briefings  for  access  to  classified 
information  and  special  access 
information. 

To  DoD  contractors  to  furnish  notice 
of  security  clearance  and  access 
authorization  of  DCAA  employees. 


MWTME  USa  or  RKONOS  MASIT/UMB>  M  TNK 
SYSTEM,  WtCLUOma  CATEOOMCS  OP  USERS  ikND 
TME  njRKSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  infonnation  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3}  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


Papa  records  in  file  folders. 

NETRKVAasjrr: 

Retrieved  by  last  name  of  individual 
concerned. 


record  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency.  8725 
John  J.  Kingman  Road.  Suite  2135,  Fort 
Belvoir,  VA  22060-«219. 

The  request  should  contain  the  full 
name  of  ue  individual,  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  but  are 
limited  to  those  offioss  (Headquarters 
and  Regional  Offices)  listed  in  DCAA's 
official  mailing  addresses  published  as 
an  appendix  to  DCAA's  compilation  of 
systems  of  records  notices.  In  personal 
visits,  the  individual  should  be  able  to 
provide  acceptable  identification,  that 
is,  driver's  license  or  employing  oCBces' 
identification  card. 


Records  are  stored  in  locked  filing 
cabinets  aftarnaneal  business  hours 
and  stored  in  locked  rooms  at  buildings. 
Records  are  accessible  only  to  those 
authorised  personnel  required  to  act 
upon  a  reqiMst  for  accaas  to  classified 
deCsDae  information. 


Files  pertafaiing  to  Federal  employees 
and  persons  femii^iing  services  to 
DCAA  on  a  contract  basis  are  destroyed 
upon  separation  or  transfer  of 
employees  and  upon  termination  of 
contractor  personnel. 

Files  of  individuals  transferring 
within  DCAA  are  transferred  to  security 
control  office  of  gaining  element  Cor 
maintenance. 


Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agmcy.  0725 
John  J.  KingBum  Road.  Suite  2135,  Fort 
Belvoir.  VA  2206(^6219  and  Regional 
Security  Officars  in  DCAA  Regimial 
Offices.  Official  mailing  addsmsaa  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 


NOmCATIONI 

Individuals  seeking  to  detwmine 
whether  information  about  themselves 
is  contained  in  this  record  tyttiem 
should  address  written  inquiries  to  the 
Records  Administrator,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 


) ACCESS  I 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 


DCAA's  rules  for  accessing  records, 
kx  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  at  may  be  obtaiiied 
from  the  system  manager. 


Chiefs  of  Human  Reaources 
Management  Offices  and  Ragiooal 
Secwity  Officers  et  the  DCAA  Regionel 
Offices;  Ckieb  of  DCAA  Field  Audit 
Offices;  tlM  Tilsnsgis.  Defense  Contract 
Audit  Instituto  and  the  indlviduaL 


None. 
RDCAA  ltt.17 


Security  Status  Master  list  (January 
19,  1994,  59  FR  2832). 


CK 


Replace  'of  FSrsonnel'  with  'Hmnan 
Reaooroes  Management  Division'. 


RDCAA  llt.17 


Security  Status  Master  List 
•VSTm  kOCATKM: 

Heedquarters.  Defense  Contact  Audit 
Agency,  8725  John  J.  Kingman  Road. 
Suite  2135.  Fort  Belvoir,  VA  22060- 
6219. 


CA' 


OFSOVDUAtS 


BTTHE 


All  employees  of  DCAA;  all  persons 
hired  on  a  contractual  basis  by  or 
serving  in  an  advisory  capacity  to 
DCAA. 
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CATEOORCS  OF  RBC0RD6  W  TME  SYSrai: 

Record  contains  type  of  investigation, 
date  completed,  file  number,  agency 
which  conducted  investigation,  security 
cleerance  date  information,  name. 
Social  Security  Nimiber,  date  and  place 
of  birth,  organisational  assignment, 
dates  interim  and  final  clearance  issued, 
position  sensitivity  and  related  date. 

AUTHORmr  FOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.0. 10450, 10865,  and 
E.O.  12958,  Classified  National  Security 
Infonnation;  and  DoD  Directive  5105.36 
(32  CFR  part  387). 

PURFOEE^): 

To  maintain  a  ready  reference  of 
security  clearances  on  DCAA  personnel, 
to  include  investigative  date  and 
position  sensitivity. 

To  provide  security  clearance  date  to 
DoD  contractors  and  other  Federal 
agencies  on  DCAA  employees  wignwrf 
to  or  visiting  a  contractor  fecility  or 
visiting  or  applying  for  employment 
with  anothw  Federal  agency. 


ROUTSfll  USES  OF  RKOROe  MASttAMED  SI  THE 
•VSTBI,  SCUnSn  CAISQORHS  OF  UBBM  AMD 
TME  FURKMES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
geneiaUy  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552a(bX3)  as  foUows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginiung  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

FOUOES  AND  FRACnOES  FOR  STORSMI, 
RETRKVSM,  ACCESSSIQ,  RCTAS8NQ,  AND 
I  OF  RECORDS  SI  THE  SYSiae 


STORAOE: 

Stored  in  a  card  file. 

RETRKVABHJTV: 

Cards  are  filed  alphabetically  by  last 
name  of  individual  concerned  for  all 
DCAA  regional  personnel.  Separate  file 
maintained  alphabetically  by  last  name 
of  individual  concerned  for  DCAA 
Headquarters  elemente. 


Cards  are  accessible  only  to  those 
authorized  personnel  required  to 
prepare,  process,  and  type  necessary  : 
docummte;  and  answer  authorized 
inquiries  for  information  contained 
thnein.  Cards  are  stored  in  locked  filing 
cabinets  after  normal  business  hours 
and  are  stored  in  a  locked  room  and 
btdlding  which  is  protected  by  a  guard 
force  system  after  normal  business 
houn. 


RETENTION  AND  disposal: 

These  cards  are  destroyed  two  years 
after  an  individual  is  separated  from 
DCAA. 

SYSTEM  MANAQERfS)  AND  address: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

NOmCATKIN  PflOCSMRE: 

Individuals  seeking  to  determine 
whethm  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquWes  to  the  Records 
Administrator,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road. 
Suite  2135.  Fort  Belvoir,  VA  22060- 
6219. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
infonnation  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number,  and  ciirrent  business 
address. 

Personal  visita  are  limited  to  the 
Headquarters  listed  in  the  appendix  to 
DCAA's  compilation  of  systems  of 
records  notices.  For  personal  visite,  the 
individual  should  be  able  to  provide 
some  accepteble  identification,  that  is 
driver's  license  or  employing  office's 
identification  card. 

CONTESTWQ  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATtOOWEI. 

Security  Officer,  Headquarters, 
DCAA;  Director  of  Human  Resources 
Management  Division,  Headquarters, 
DCAA;  Chiefs  of  Human  Resources 
Management  Offices,  DCAA  Regional 
offices;  Regicmal  Security  Officera, 
DCAA  Regional  Offices;  Manager,  DCAI; 
the  individual  concerned;  and  reporte  of 
investigation  conducted  by  Federal 
investigative  agencies. 

FOR  TIC  SYtTBl: 


None. 
RDCAA  1605 


AUTHORTTY  FOR  MAStTBIANCE  OF  THE  SYSTEM: 

Delete  '10  U.S.C.  133'  and  add  '5 
U.S.C.  301,  Departmental  Regulations'. 

•        •        •        •        » 

ROCAA  1605 
SYSTEM  NAME: 

Travel  Orders. 

SVSTBI  LOCATION: 

Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road. 
Suite  2135,  Fort  Belvoir.  VA  22060- 
6219;  DCAA  Regional  Offices;  and  field 
audit  offices,  whose  addresses  may  be 
obtained  from  their  cognizant  regional 
office.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  DCAA's 
compilation  of  systems  of  records 
notices. 

CATEOORCS  OF  SmVDUALS  COVB«H>  BY  THE 
SYSTEM: 

Any  DCAA  employee  who  pwrlhT^n* 
official  travel 

CATEOORCS  OF  RECORDS  St  THE  system: 

File  contains  individual's  orders 
directiiig  or  authorizing  official  travel  to 
include  approval  for  transportation  of 
automobiles,  documents  relating  to 
dependente  travel,  bills  of  lading, 
vouchers,  contracts,  and  any  other 
documents  pertinent  to  the  individual's 
official  travel. 

AUTHOflmr  FOR  MASfTENANCE  OF  THE  STSTBI: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C,  Chapter  57;  and 
DoD  Directive  5105.36  (32  CFR  part 
387). 

PURPOSE(S)! 

To  doamtent  all  entiUements, 
authorizations,  and  paperwork 
associated  with  an  employee's  official 
travel. 

ROUTSC  USES  OF  RECORDS  MMNT  ASCD  M  THE 
SYSTBi,  SICUmNQ  CATEOORCS  OF  US8IS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  US.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552a(bX3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

FOUOES  AND  PRACnCCS  FOR  STORSMI, 
RETRKWWU,  ACCCMMQ,  PCtimmtk,  AND 
I  OF  RECORDS  SI  THE  SYSTEM: 


Travel  Orden  (Febtwuy  22. 1993, 58 
FR  10845). 


STORAGE: 
Paper  records  in  file  folders. 


62010 


Federal  Ragiatsr  /  Vol.  62,  No.  224  /  Thuraday.  November  20,  1997  /  Notices 


ncTNKVAaurr. 

By  fiscal  year  and  alphabetically  by 
surname.  Ktey  be  filed  in  numeriad 
sequence  by  travel  otdex  number. 


Under  control  of  office  staff  during 
duty  hours.  Building  and/or  office 
locked  and/or  guarded  during  nonduty 
hours. 


Records  are  destroyed  aftw  4  years. 


SYSTBI  KMNAOBRM  MB  I 

Assistant  Director.  Resources, 
Headquarters.  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219;  Regional  Directors.  DCAA;  and 
Chie&  of  Field  Audit  Offices,  whoee 
addresses  may  be  obtained  from  their 
cognizant  regional  office.  Official 
mnilinp  addresses  are  published  as  an 
appendix  to  EXIAA's  compilation  of 
systems  of  records  notices. 


NOTmCATIOHl 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  wrritten  inquiries  to  the  Records 
Administrator.  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road.  Suite  2135,  Fort 
Belvoir.  VA  22060-6219. 

The  request  should  contain  the  full 
name  of  the  individiial,  current  address 
and  telephone  number,  and  current 
business  address. 

Personal  visits  may  be  made  to  those 
offices  listed  in  DCAA's  official  mailing 
addresses  published  as  an  appendix  to 
DCAA's  compilation  of  systems  of 
records  notices.  In  personal  visits,  the 
individual  should  be  able  to  provide 
acceptable  identification,  that  is, 
driver's  license  or  employing  officaa' 
identification  card. 


CONTGaTMQI 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appecding 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  paiX  317;  or  may  be  obtained 
from  the  system  manager. 

RECOftO  SOUnCC  CATEQOfVa: 

Administrative  offices;  personnel 
offices;  servicing  payroll  offices; 
employee. 


CLAMDirafI  THl  «YSTBfl: 


None. 


ROCAA  201.01 


Individual  Accesa  Filaa  (Febmaiy  22. 
1993.  58  FR  10646). 


or  information  containe&thenin  may 
specificaUy  be  diacloted  outude  the 
DoD  as  a  routine  uaa  purwnant  to  5 
U.S.C.  552a(bX3)  as  fi>Uow»: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


Delete  'Persotmel  and  Sacurity 
Division'  and  insert  'Human  Resources 
Management  Division'. 


NOmCATIOMI 

Delete  'Personnel  and  Security 
Division'  and  insert  'Human  Rasooroes 
Management  Division'. 


Delete  'Personnel  and  Security 
IMvision'  and  insert  'Hiunan  Rasourcas 
Management  Divisioii'. 
•        •        •        •        • 

ROCAA  S01.01 


Individual  Access  Filaa. 

BVSIUi  LOCATKH: 

Headquarters,  Defense  Contzact  Audit 
Agency,  Human  Resources  Management 
Division,  8725  John  J.  Kingman  Road. 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 


OFMDMDIMLS 


BT-flC 


CAT 
SVSnrBl: 

DCAA  personnel,  contractor 
employees,  and  individuals  granted  or 
denied  access  to  DCAA  activities. 


POUOCS  AND  MMCnca  POft^aTOMNO, 


STOHAflK 

Paper  records  in  file  fblders, 
application  cards,  and  indent  cards. 


CATEQOMES  OF  NCOONOe  SI  TMC  aVCTBI: 

Documents  relating  to  the  request  for 
authorization,  issue,  receipt,  surrender, 
withdrawal  and  accountability 
pertaining  to  identification  caurds,  to 
include  application  forms,  photographs, 
and  related  papers. 

AUTMOMTY  TOR  MAafTBIANCC  OF  TNi  SYtnM: 

5  U.S.C.  301,  Departmental 
Regulations;  DoD  Directives  5200.8  and 
5105.36  which  assign  to  the  Director, 
DCAA  the  responsibility  for  protection 
of  property  and  facilities  imder  his 
control. 

PUWFoacC): 

Information  is  maintained  and  used  to 
adeqiiately  control  access  to  and 
movement  on  DCAA  activities. 


ROUTWE  uses  OF  RKOMM  MAMT  AMH>  Si -mc 

svsnai,  smjuoMQ  catcoomb  of  umm  and 
THE  punpoacs  OF  SUCH  uacs: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act,  these  records 


Retrieved  alphabetically  by  name. 


Reccnds  are  maintained  in  ( 
accessible  only  to  authorized  DCAA 
personnel. 


Records  sre  destroyed  one  3rear  after 
termination  or  transfer  of  person  granted 
access,  except  that  individual 
identification  cards  and  photogmphs 
will  be  destroyed  upon  revocation, 
expiration  or  cancellation. 


Headquarters,  Defisiise  Contract  Audit 
Agency.  Human  Resources  Management 
Division,  8725  John ).  Kingman  Road. 
Suite  2135.  Fort  Belvoir.  VA  2206O- 
6219. 


NOmCATIONI 

Individuals  seeking  to  determine 
whether  information  about  thnnselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Headquarters,  Defosse  Contract  Audit 
Agency,  Human  Resources  Management 
Division,  8725  John  J.  Kingman  Road. 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Heedquarters,  Defense 
Contract  Audit  Agency.  Human 
Resources  Management  Division.  8725 
John  J.  Kingman  Road.  Suite  2135.  Fort 
Belvoir,  VA  22060-6219. 

Written  requests  for  information 
should  ctmtain  the  fiill  name,  current 
address  and  telephone  numbers  of  the 
individual.  For  perscmal  visits,  the 
individual  should  be  able  to  provide 
some  acceptaUe  identification,  that  is. 
driver's  license.  emplo]ring  office 
identification  card,  and  give  some 
verbal  information  that  could  be  verified 
with  the  file. 
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DCAA's  rules  for  »f^f»— iwg  records, 
for  contasting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  cr  may  be  obtained 
from  the  system  manager. 


Individuals  applying  for  identification 
cards  and  seciirity  peraonneL 


TORTNESVaraM: 


None. 
W>CAAa40J 


L^al  Opinions  (P^nuaiy  22. 1993.  58 
FR  10647). 


CATBMME*  OF  MDMOUAtS  OOVBtB)  BY -TME 


Delete  "problems'  between  'personnel' 
and  'thaf  and  insert  'issues'. 


ROCAA  MM 


Legal  Opinions. 

•YSTOI  location: 

Office  of  Counsel,  Heedquarters. 
Defense  Contact  Audits  Agency.  8725 
John  ).  Kingman  Road.  Suite  2135.  Fort 
Belvoir.  VA  22060-6219. 


CA' 


OFMMVBUAL* 


•YTHE 


Any  DCAA  employee  who  files  a 
complaint,  with  n§ud  to  pencmnel 
issues,  that  requires  a  lagBliipinion  i 


resolution. 


CA- 


fior 


aiTicevsTBi; 


Fraud  files  contain  interoffice 
memumndnms,  citations  used  in 
determining  legal  opinion,  in  some 
cases  oopiea  of  Investigrtiona  (FBI), 
copies  of  Agsocy  detsnninations. 

EBO  files  ceotain  initial  appeal, 
copies  of  interoffice  mwnop»«»<*"«»if. 
testimony  at  EEO  hearings,  copy  ol 
Agency  deteminations.  CUations  used 
in  detannining  legal  opinions. 

(kievance  files  contain 
conespondence  relating  to  DCAA 
employees  filing  grievances  regarding 
leave,  removals,  resignations, 
sospensiona.  dlscipUnny  actions, 
travel,  citatioiu  used  in  determining 
legal  opinion.  Agency  determinations. 

MSMf  Appeal  files  contain  interoffice 
memoiandums.  citations  used  in 
determining  the  legsl  position, 
statements  of  witnesses,  pleedings. 
brieb,  MSPB  decisions,  notices  of 


judicial  appeals,  litigatioo  reports  and 
corresponcmDce  with  the  Department  of 
Justice. 

Award  files  contein  cooespondenoe 
rating  to  DCAA  emplo3fee  awards, 
suggestion  evaluations,  citations  used 
for  legal  determinations,  Agency 
determination. 

Seciuity  Violation  files  contain 
interoffice  conespondence  relating  to 
DCAA  employee  security  violations, 
citations  used  in  ttrttmntnutions. 
Agency  determination. 


AUTNOMTY-FOR  MflNTBIAlfbc  OF  TME  SYSTBN: 

5  U.S.C.  chapters  43,  51,  and  75;  5 
U.S.C.  301,  DeJMrtmental  Regulations; 
and  the  Civil  Sevice  Reform  Act  of 
1978. 


To  maintain  a  historical  reference  for 
matters  of  legal  preeedence  within 
DCAA  to  ensure  consistency  of  action 
and  the  legal  sufficiency  of  personnel 
actions. 


nOUTME  UMS  OF  NKOMM  MAMT AMB  at  INE 
•VSTMI.  BtCLUOen  CATnOMM  OF  UanS  AND 
THE  FURFOHS  OF  aUCN  MM: 

In  addition  to  thoee  discloeures 
generally  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  tAeroin  may 
spetifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  5S2a(bX3j  asfiMows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


Bl  THE  SfSraM; 


Paper  records  in  file  folders. 


Primary  filing  system  is  by  subject; 
within  sul^ects.  files  are  alphabetical  by 
subject,  corporation,  name  of 
individual 


Under  staff  snpervisidn  during  duty 
hours;  security  guards  are  provided 
during  nmnduty  hours. 


These  files  are  for  peimanent 
retention.  They  are  retained  in  active 
files  for  five  years  and  retired  to 
Weshington  National  Records  Center. 


Counsel,  Heedquarters,  Defense 
Contract  Audit  Agency.  8725  John  J. 
Kingman  Road,  Suite  2135.  Fort  Belvofr. 
VA  22060-6219. 


WOWICAIMl 

Individuals  — Ung  to  determine 
-whether  inlbimation  about  themsdves 
is  contained  in  this  system  should 
address  written  inqiiiiies  to  the  Records 
AdministralOT.  Defaue  Contract  Audit 
Agency,  8725  John  J.  Kingman  Roed, 
Suite  2135,  Fort  Belvoir.  VA  22060- 
^19. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  writtsa 
inquiries  to  the  Records  Administrator. 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road.  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  addreas  and 
telephone  niunber. 

Perstmal  visits  are  limited  to  those 
offices  (Heedquarters  and  Regional 
offices)  listed  in  the  appendix  to  the 
agency's  compilation  of  systems  of 
records  notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acoqit^le  identification,  that  is 
driver's  license  or  employing  office's 
identification  card  and  give  some  verbal 
information  that  could  be  verified  with 
>'  folder. 


EICAA's  rules  far  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 

from  thw  ■ytwm  mwnng^»r 


CA' 

Conespondence  from  individual's 
supervisor,  DCAA  employees,  former 
employers,  between  DCAA  staff 
mmnbers,  and  between  DCAA  and  othar 
Federal  agencies. 


RORTHEtWTM: 


None. 
RDCAAMOJ 


Standards  of  Comluct,  Conflict  of 
Interest  (February  22,  1993.  58  FR 
10848). 


lOF  eaXMOaALS  OOVBCD  BY  THE 

Add  a  new  sentence  'Any  DCAA 
employee  who  has  requested  an  etidcs 
opinion  regarding  the  propriety  of 
foture  actions  on  their  part.' 
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CATEQONES  OF  RECOROS  M  T>«  8VST1M: 

In  the  first  sentence,  insert  'or 
potential*  between  'apparent'  and 
'conflict'. 


AUTHOMTY  FOR  IMWTDMNCC  OmC  STSTBl: 

Delete  entry  and  replace  with  '5 
U.S.C  301,  Diepartmental  Regulations;  5 
U.S.C  5532;  DoD  5500.7-R,  Joint  Ethics 
Regulation  (JER);  and  E.0. 12731.' 
•        •        •        •        • 


Standards  of  Conduct,  Conflict  of 
Interest 

gKIII'M  LOCATIOM: 

Office  of  Counael,  Headquartats, 
Defense  Contract  Audit  Agiancy,  8725 
John ).  Kingman  Road.  Suite  2135,  Fort 
Behroir.  VA  22060-«219. 

CATCQOMCS  or  MOIVRMMLB  COVmra  SV  THE 

Any  DCAA  employee  who  haa 
accepted  gratuities  from  cootractors  or 
who  has  business,  profiessional  or 
fiTmnrittl  interests  that  would  indicate  a 
conflict  between  their  private  interests 
and  those  related  to  their  duties  and 
responsibilitiaa  as  DCAA  persoiuiel. 
Any  DCAA  emplo3ree  who  is  a  member 
w  officer  of  an  organization  that  is 
incompatible  with  their  official 
government  position,  using  public  office 
for  private  gain,  or  afiecting  adversely 
the  confidnoce  of  the  public  in  the 
integrity  <^  the  Government.  Any  DCAA 
employee  who  has  requested  an  ethics 
opinion  regarding  the  propriety  of 
future  actions  on  their  part. 


CA' 


OF 


MTHESYtrai: 


Office  of  Counsel-Files  contain 
documents  and  background  material  on 
any  apparent  or  potential  conflict  of 
interest  or  acceptance  of  gratuities  by 
DCAA  personnel.  Correspondence  may 
involve  interoffice  memorandums, 
correspondence  between  former  DCAA 
employees  and  Headquarters  staff 
members,  citaticuis  uMd  in  legal 
determinations  and  Agency 
determinations. 

AUTMOIVrr  FOR  MAMTENANCC  OF  THE  aVSTBI: 

5  U.S.C  301,  Departmental 
Regulations:  DoD  5500.7-R.  Joint  Ethics 
Regulation  (JER);  and  E.0. 12731. 

MRP06C(S): 

To  provide  a  historical  reference  file 
of  cases  that  are  of  precedential  value  to 
ensure  equality  of  treatment  of 
individuals  in  like  circumstances. 


ROUTWE  MB  OF  RSCOROS  MAMTMIK)  M  THE 
8VS1BI,  MCUBMQ  CATEQORKS  OF  USERS  AND 
TME  PURPOSES  OF  SUCH  uses: 

In  addition  to  thoae  diachsuns 
generally  permitted  under  5  U.S.C. 
552a(h)  of  the  Privacy  Ad,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  fallows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


identification  card,  and  give  some 
verbal  information  that  cm  be  verified 
with  'case'  folder. 


siTHiSYSfrw: 

sioraoe: 
Paper  records  in  file  folden. 

\MmuTr. 


Primary  filing  system  is  by  subject, 
within  subject,  files  are  alphabetical  by 
subject,  corporation,  name  of 
individual. 


Under  staff  supervision  during  duty 
hours;  buildings  have  security  guuds 
during  nonduty  hours. 


These  files  are  for  pwmanant 
retention.  They  are  retafawd  in  active 
files  for  five  years  and  then  retired  to 
Washington  National  Records  Crater. 


Counsel,  Haadqaarten,  Defense 
Contract  Audit  Agency.  8725  John  J. 
Kingman  Road.  Suite  2135.  Fort  Belvotr. 
VA  22060-6219. 


MO'nnGA'noNi 

Individiials  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Records 
Administrator.  Defense  Contract  Audit 
Agency.  8725  John  J.  Kingman  Road. 
Suite  2135.  Fort  Belvoir.  VA  22060- 
6219. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Records  Administrator, 
Defiense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road.  Suite  2135.  Fort 
Belvoir.  VA  22060-6219. 

The  request  should  contain  the  full 
name  of  the  individual,  current  adcbeas 
and  telephone  niunber. 

Personal  visits  may  be  made  to  the 
above  address.  In  personal  visits,  the 
individual  should  be  able  to  provide 
acceptable  identification,  that  is, 
driver's  license  or  employing  offices' 


DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  detwminations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 


Correspondence  from  individual's 
supervisor,  DCAA  employees,  former 
employees,  between  DCAA  staff 
members,  and  between  ECAA  and  other 
Fedoal  agencies. 

TOR-TMESTinM: 


None. 


Ckievance  and  Appeal  Files  (Auffist 
9.  1993,  58  m  42303). 

f 


SVSTm  LOCAIKM: 

Delete  'personnel'  snd  insect  'Human 
Resources  Muiagnnaif. 


Delete  'personnel'  and  insert  'Human 
Resources  Management'  in  the  first  and 
second  sentences. 


In  the  first  sentence,  delete 
'psKSonnel'  snd  insert  'Human 
Resources  Msnagement'. 

NOmCATKM  FROCBWRE: 

In  the  first  sentence  of  the  first 
paragraph,  delete  'personnel'  and  insert 
'Human  Resources  Msnsgwnent'.  In  the 
first  sentence  of  the  third  paiegiaph. 
delete  'personnel'  and  insert  'Human 
Resources  Management'. 


In  the  first  sentence  of  the  third 
paragraph,  delete  'personnel'  and  insert 
'Human  Resources  Managemenf . 

RDCAA  36&3 


Grievance  and  Appeal  Files., 

SYSIW  LOCATKM: 

Grievant's  servicing  Human  Resources 
Management  Offices  in  Headquarters  or 
DCAA  Regional  Offices.  Official  mailing 
addresses  are  published  as  an  appendix 
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asna 


to  DCAA's  compilation  of  systems  of 
records  notices. 

( OF  SnwOUAU  OOMMEO  ST  TME 

Employees  or  fbrmer  employees  viho 
have  filed  fiormal  grievances  that  may  be 
adjudicated  under  either  tSiapter  58. 
DCAA  Persoimel  Manual  or  a  negotiated 
grievance  procedure. 

CATCaOnnS  OF  NCOORM  S«  THE  aVSTtM: 

The  written  grievance;  assignment  of 
examiner,  or  selection  of  an  arbitrator  or 
referee;  statements  of  witnesses;  written 
summary  of  interviews;  written 
summary  of  group  meetings;  transcript 
of  heating  if  one  held;  correspondence 
relating  to  the  grievance  and  conduct  of 
the  inquiry;  ejuubits;  evidence; 
tnmsmittal;  memorandums  and  letters; 
decision. 

AUmORmr  FOR  MMNTBMNOE  OF  THE  SYSTEM: 

5  U.S.Q  301.  Departmental 
Ragulaticms  snd  DoD  Directive  5105.36 
(32  CFR  pert  387). 


To  record  the  grievance,  the  nature 
and  scope  of  inquiry  into  the  matter 
being  grieved,  and  the  treatment 
accorded  the  matter  by  management 


I  OF  RBOOROS  MMNTAMED  SI  THE 
I CATWONKB  OF  USnS  AND 

(OFsucHuan: 
In  addition  to  thote  dimdogures 
gendraUy  Deantttad  undm-S  U.S.C. 
SS2a(b)  of  the  Privacy  Act.  these  records 
or  infomiation  contained  therein  may 
BpedfioaUy  be  ditdoeed  outside  the 
DiJ)  as  a  routine  use  pursuant  to  5 
US.C.  552a(bX3)  asfiMows: 

To  srbitrators.  referees,  or  other  third 
party  hearing  officers  selected  by 
managammt  and/or  the  parties  to  the 
^evanoe  to  ssrve  as  feet  finders  or 
deciders  of  the  matter  grieved. 

The  'Blanket  Routine  Uses'  that 
appew  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

AND  FRACTKES  FOR  STORM^ 


I  OF  RBOORM  SI  THE  SVSTBI: 
■TORAaC: 

Paper  rsowds  in  file  folders. 

IKTRKVAaUTY: 

Grievance  files  sre  filed  by  subject 
matter,  oontnct  clause,  or  }rf  name 
alphabetically. 


During  nonduty  hours  the  Human 
Resources  Management  Office  and/or 
filing  cabinet  is  locked.  Grievance  files 
are  under  the  control  of  the  Human 


Resources  Management  Office  staff 
during  duty  hours. 


Files  are  destroyed  four  yeers  sfler  the 
^evance  has  been  decided  or  after  the 
transfer  or  separatibn  of  the  employee. 

SrSTEM  MANAQERW  AND  AOORCSS: 

Each  servicing  Human  Resourcea 
Management  Officer  in  Headquarters  or 
DCAA  Regional  Offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA's  compilation  of  systems  of 
records  notices. 

NOmCATMN  FROOBMRE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  qrstem  should 
address  written  inquiries  to  the  Human 
Resources  Management  Office  in  the 
region  in  which  the  grievance 
originated.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
agency's  compilation  of  systems  of 
records  notices. 

Written  requests  should  contain 
individual's  mil  name,  current  address, 
telephone  number  snd  office  of 
assignment 

Individuals  msy  visit  the  Human 
Resoiuces  Management  Office  of  the 
region  in  which  the  grievance  was  filed/ 
originated.  For  personal  visits, 
individual  must  furnish  positive 
idwitification. 


Individuals  may  obtain  information 
on  access  to  reomls  by  communicating 
in  writing  or  personally  wi^  the 
servicing  Human  Reaouroes 
Management  Officer  in  DCAA 
Headquarters  or  DCAA  Regional  Offices. 
Official  mailing  addressea  are  puUished 
as  an  appendix  to  DCAA's  compilation 
of  systems  of  records  notices. 

Ine  request  should  contsin  the  full 
name  of  the  individual,  current  address 
and  telephone  number. 

Personal  visits  may  be  made  to  the 
servicing  Human  Resources 
Management  Offiteer  in  Headquarters  or 
DCAA  Regional  Offices  or  the  system 
manager.  Official  "Mi^iJwg  addrMses  are 
published  as  sn  sppendix  to  the 
agency's  compilation  of  systems  of 
records  notices. 


DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  sjrstem  manager. 


witnesses;  grievance  examiner;  and 
persoxu  interviewed  by  the  grievance 
examiner;  deciding  official  arbitrator, 
refisree.  or  other  tl^rd  party  feet  finder 
or  decider. 


F0RTMESY«T«S: 

None. 
RDCAA  397.8 

svstbiname: 

Employee  Assistance  Program  (EAP) 
Counseling  Records  (F^miary  22. 1993. 
58  FB  10849). 


SYSTEM  MANAQCRM  AND  i 

Replace  'Penonnel  and  Security 
Division'  with  'Human  Resources 
Management  Division*. 

NOnNCATKM  PROCEDURE: 

Replace  'Personnel  and  Security 
Division'  with  'Human  Raaources 
Management  Division'. 


Replace  'Personnel  and  Security 
Division'  with  'Human  Resources 
Management  Division*. 

ROCAA  387.5 


Employee  Assistance  Program  (EAP) 
Counseling  Records. 

SYSTEM  location: 

Humsn  Rssources  Management 
Division.  Headquarters.  Defense 
Contract  Audit  Agency.  8725  John  J. 
Kingman  Road,  Suite  2135.  Fort  Belvoir. 
VA  22060-6219. 

DCAA  regional  servicing  Human 
Resources  Management  Offices;  and 
offices  of  EAP  contractcHs  who  perform 
employee  assistsnce  and  counseling 
services.  Official  mailing  addresses  are 
published  as  sn  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices.' 


OFSOmOUAU 


wrim 


The  grievant;  witnesses:  esddbits 
furnished  in  evidence  by  grievant  and 


cat 

SYSTEM 

DCAA  Fednal  empfoyees  aasigned  to 
DCAA sctivitiss  who  are  refBrtedby 
management  for,  or  volimtarily  request, 
employee  assistance  counseling, 
refinral,  and  rehabilitation. 

CATEOORSES  OF  RECORDS  SI  THE  SVSTBC 

Records  relating  to  patients  which  are 
generated  in  the  course  of  professional 
cotmselling,  e.g.,  records  on  the 
patient's  condition,  status,  progress  and 
prognosis  of  personal,  emotional, 
aloihol  or  drug  dq>endency  ]Hoblems. 
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including  admitted  or  urinalysia- 
detected  illegal  diug  abuse. 

AUTHOWTY  FOR  MAWTENANCC  OF  T>C  SYtTBI: 

5  U.S.C  301.  Departmental 
Regulations;  5  U.S.C.  7301  and  7904;  42 
U.S.C.  290dd-2;  Pub.  L.  100-71;  E.O. 
12564;  and  E.O.  9397  (SSN). 

PUlvoec(S): 

The  system  is  established  to  maintain 
records  relating  to  the  counselor's 
obeervadons  concerning  patient's 
condition,  cunent  status,  progress, 
prognosis  and  other  relevant  treatment 
information  regarding  patients  in  an 
employee  assistance  treatment  program 
facility. 

ROUTWC  USES  OF  RECOAOS  MAMTAMED  W  TME 
SVSTBIb  MCUKMNQ  CATEOOWES  OF  USERS  AND 
TME  PUVVOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
S52a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  S52a(bK3)  as  follows: 

Substance  abuse  records  in  this 
system  may  not  be  disclosed  without 
prior  written  consent  of  such  patient, 
unless  the  disclosure  would  be: 

(a)  To  medical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergency; 

(b)  To  qualified  personnel  for  the 
piupose  of  conducting  scientific 
research,  management  audits,  financial 
audits,  or  program  evaluation,  but  such 
personnel  may  not  identify,  directly  or 
indirectly,  any  individual  patient  in  any 
report  of  such  research,  audit,  or 
evaluating,  or  otherwise  disclose  patient 
identities  in  any  manner  and 

(c)  Authorized  by  an  appropriate 
order  of  a  court  of  competent 
furisdiction  granted  after  application 
showing  good  cause  therefor. 

The  results  of  drug  testing  in  this 
system  may  not  be  disclosed  without 
prior  written  consent  of  such  patient, 
unless  the  disclosure  would  be  pursuant 
to  a  court  of  competent  jurisdiction 
where  required  by  the  U.S.  Government 
to  defend  against  any  challenge  against 
any  adverse  personnel  action. 

The  DCAA  'Blanket  Routine  Uses'  do 
not  apply  to  this  system  of  records. 

ROUCKS  AND  FRACnCES  PORSTORMQ, 
,  ACCESSSiO,  RETANNQ.  AND 
I  OF  RECORDS  M  THE  SYSTSI: 


storaqe: 

Records  are  maintained  and  stored  in 
automated  data  systems,  secured  filing 
cabinets,  and  electronic  secured  files. 
Extracts  of  treatment  records  are  also 
entered  into  electronic  database  on 
microcomputers. 


HE  I RK VABNJTY: 

Records  are  retrieved  manually  and 
automatically  by  patient's  last  name, 
client's  case  number.  Social  Security 
Number,  organization,  office  symbol 
and  counseling  area  offices  or  any  other 
combination  of  these  identifiers. 


Records  are  stored  in  locked  filing 
cabinets,  and  seciued  working 
environments.  Automated  records  are 
protected  by  restricted  access 
{mx:ediues,  e.g.,  passwoid-protected 
coding  system.  Access  to  records  is 
strictly  limited  to  Agency  or  contractor 
officii  with  a  bona  fide  need  for  the 
records.  Only  individuals  on  a  need-to- 
know  basis  and  trained  in  the  handling 
of  information  protected  by  the  Privacy 
Act  have  access  to  the  system.  All 
patient  records  are  maintained  and  used 
with  the  highest  regard  for  patient 
privacy.  Safeguarding  procedures  are  in 
accordance  with  the  Privacy  Act  and 
required  in  Employee  Assistance 
Program  contractual  service  agreements. 


Patient  records  are  destroyed  three 
years  after  termination  of  counseling 
and  then  destroyed  by  shredding, 
burning,  or  pulping.  Electronic  records 
are  puiged  of  identifying  data  five  years 
after  termination  of  counseling. 
Abrogate  data  without  personal 
identifiers  is  maintained  for 
management/statistical  repenting 
purposes  until  no  longer  lequired. 


in  this  system  should  address  written 
inquiries  to  the  Employee  Assistance 
Program  Administrator,  Human 
Resources  Management  Division, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  ).  Kingman  Road, 
Suite  2135,  Port  Belvoir.  VA  2206Q- 
6219. 

Individuals  must  furnish  the 
following  for  their  records  to  be  located 
and  identified:  Name,  Date  of  Birth. 
Social  Security  Niimber.  approximate 
date  of  record,  geographic  area  in  which 
consideration  was  requested. 


SYSTEM  tMNAOER^^  AM>  i.,...,..^   ^ 

Employee  Assistance  Program 
Administrator,  Human  Resources 
Management  Division,  Headquarters, 
Defense  Contract  Audit  Agency.  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

WOTWCATWH  PWOCIDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inqiiiries  to  the 
Employee  Assistance  Program 
Administrator,  Human  Resources 
Management  Division,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

Individuals  must  fiimish  the 
following  for  their  records  to  be  located 
and  identified:  Name,  Date  of  Birth, 
Social  Security  Number,  Identification 
Number  (if  known),  approximate  date  of 
record,  geographic  area  in  which 
consideration  was  requested. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 


COKTCSTWQ  I 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  ap(>ealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEQOMCS: 

The  patient  to  whom  the  records 
pertain.  Employee  Assistance  Program 
counselors,  supervisory  personnel,  co- 
workers; other  agency  personnel, 
outside  practitioners;  or  private 
individuals  to  include  fsmily  members 
of  the  patient. 

FOR  THE  SVSTBI: 


None. 
ROCAA  371.5 


Locator  Records  (February  22, 1 
58  FR  10650). 


SVSTBi  LOCATIOK 

Replace  'Personnel'  with  Human 
Resources  Management*.  Replace 
'Civilian  Personnel'  with  'Human 
Resources  Management'. 

ROCAA  371.9 


Locator  Records. 


ftVSIlM  LOCATION: 


Human  Resources  Management 
Office.  Headquarters.  Defense  Qmtract 
Audit  Agency,  8725  John  J.  Kingman 
Road.  Suite  2135,  Fort  Belvoir,  VA 
22060-6219  and  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 

System  is  also  maintained  at  DCAA 
Field  Audit  Offices.  Addresses  for  the 
Field  Audit  Offices  may  be  obtained 
from  the  cognizant  Regional  Office. 
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CATEOOMES  OF  sniVBUALS  COVERED  BY  THE 


All  civilian  employees  of  DCAA. 

CATnORKS  OF  RECORDS  M  THE  SVSTBI: 


Employee's  name,  office  room 
number,  office  telephone  number,  office 
symbol,  home  address,  home  telephone 
number,  date  prepared,  spouse's  name. 

AlfTHORmr  FOR  MASOBMNCE  OF  TME  system: 

5  U.S.C.  301,  Departmental 
Regulations  and  DoD  Directive  5105.36 
(32  CFR  part  387). 

RURPOSE(S): 

To  provide  a  ready  reference  of 
employee  home  address  and  telephone 
number  to  fecilitate  emergency 
notification. 


)  OF  RKONOS  MASfT ASe>  SI  T>« 
)  CATCaORHS  OF  U8BIS  AND 
TW  FUNFOMIS  OF  SUCN  USB: 

In  addition  to  those  disclosures 
gBimraUy  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  infmnation  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  follows: 

The  'Blanket  Routiiw  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilaticm  of  s]rstems  of  records 
notices  apply  to  this  system. 


AND  FfMCnCCS  FOR  STOMNQ, 


SITMESYSTVI: 


3x5  cards  stored  in  an  index  card  box. 


Filed  by  name. 


Under  control  of  office  staff  during 
duty  hours.  Building  and/or  office 
locked  and/cr  guarded  during  nonduty 
hours. 


Retained  until  separation  of 
employee,  then  destroyed. 


Htmian  Resouioes  Management 
Officer,  Human  Resources  Management 
Office,  Headquarters,  Defense  Contract 
Audit  Agency,  8725  John  J.  Kinpnan 
RowL  Suite  2135,  Fort  Belvoir,  VA 
22060-6219  and  Human  Resources 
Management  Offiosn  at  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appenmx  to  the 
agency's  compilation  of  systmns  of 
records  notices. 

Manner  of  DCAA  Field  Audit 
Offices.  Addresses  for  the  Field  Audit 
Offices  may  be  obtained  from  the 
cognisant  Regional  Office. 


NOTIFICATION  FnOCGDURE: 

Individuals  seeking  to  determine 
whether  infonqation  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Human 
Resources  Management  Officer,  Human 
Resources  Man^ement  Office, 
Headquarters,  Defense  Contract  Audit 
Agmcy,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219  and  Human  Resources 
Management  Officers  at  DCAA  Regional 
Offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
agency's  compilation  of  systems  of 
records  notices. 

Managers  Of  DCAA  Field  Audit 
Offices.  Addresses  for  die  Field  Audit 
Offices  may  be  obtained  from  the 
cognizant  Regional  Office. 

Written  requests  for  information  must 
include  individual's  full  name,  ciurent 
address,  telephone  number  and  office  of 
assignment 

Personal  visits  may  be  made  to  the 
offices  identified  above.  Individual  must 
furnish  positive  identification. 


Individuals  seeking  access  to 
informaticm  about  themselves  contsined 
in  this  system  should  address  written 
inquiries  to  the  Human  Resources 
Management  Officer,  Human  Resources 
Managemedt  Office.  Headquarteis, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road.  Suits  2135.  Fort 
Belvofr,  VA  22060-6219  and  Human 
Resources  Management  Officers  at 
DCAA  Regioiial  Offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA's  compilation  of  systems  of 
records  notices. 

Managers  of  DCAA  Field  Audit 
Offices.  Addresses  far  the  Field  Audit 
Offices  may  be  obtained  from  the 
cognizant  Regional  OtBce. 

Written  requests  for  information  must 
include  individual's  full  name,  current 
address,  telephone  number  and  office  of 
assignment 

Personal  visits  may  be  made  to  the 
offices  identified  above.  Individual  must 
fiunish  positive  identification. 


DCAA's  rules  for  arn>»min^  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
puUished  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained    ^ 
from  the  system  manager. 


Employee. 
None. 


FOR  THE  SYSIBK 


nOCAA  440.2 


Time  and  Attendance  Reports 
(February  22, 1993,  58  FR  10851). 


HUftNIION  AND  DISFOSAL. 

Delete  entry  and  replace  with  'These 
records  are  destroyed  six  3rear8  after  the 
end  of  the  pay  period  to  which  it  is 
iq)plicable.' 


RDCAA  440.2 


Time  and  Attendance  Reports. 

SYSreS  LOCATION: 

Primary  System-Management 
Division,  Heedquarters,  Defense 
Contract  Audit  Agency,  6725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

Decentralized  Segments-DCAA 
Rwional  Offices  and  Field  Audit 
Offices.  Official  mailing  addresses  are 
published  as  an  append  to  the  DCAA's 
compilation  of  systems  of  records 
notices. 


CA- 


OFBBIMDUALS 


BY  THE 


All  civilian  employees  of  the  Defense 
Contrsct  Audit  Agency. 


CATBOORHS  OF  NBOORDS  M  THE  SYSTBI: 

File  contains  a  copy  of  individual's 
time  and  attendance  report  and  other 
papers  necessary  for  the  submission  of 
tiine  and  attendance  reports  and 
collecting  of  pay  from  the  non-DCAA 
pa3froll  office. 

AUIMORnV  FOR  MAStFBtANCE  OF  THE  SYSTBH: 

5  U.S.C  301,  Departmental 
Regulations  and  5  U.S.C  Chapter  55. 


To  record  the  nimber  of  hours  an 
employee  works  eech  day  and  the 
amount  of  sick  and/or  annual  leeve 
used.  Supervisors  review  and  certify 
accuracy  of  reports  which  are  furnished 
to  the  appropriate  Finance  and 
Accounting  office  within  the  DoD  far 
pajrroll  purposes. 

NOUTBK  urn  OF  RCOOROS  MASfTAMB)  SI  TNi 
SVSTB^  SKLUOSM  CATCOORKS  OF  USERS  AND 
TNE  FURFOSBS  OF  SUCN  uses: 

2n  addition  to  those  disclosiues 
generalfy  permitted  under  5  U.S.C. 
5S2a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.a  552a(bX3)  as  follows: 


t2016 
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The  'Blanket  Routine  Usee'  that 
appear  at  the  beginning  of  OCAA't 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  MB  PtmCTKCS  FOM  STOMNQ, 

ccHMwo,  mtMmia,  mo 

I  OF  NCCOnoe  M IME  tveTHK 


STOaMSE: 
Paper  records  in  file  Mdets. 

RKTWCVAMiTY: 

Filed  alphabetically  by  last  name  of 
employee. 

SAFCQUAMOe: 

Files  are  under  staff  supervision 
during  duty  hours;  buildLags  are  locked 
and/or  gu^ed  by  security  guards 
during  non-duty  hours. 


These  records  are  destroyed  six  years 
after  the  end  of  the  pay  period  to  which 
it  is  applicable. 

gv»THi  HsmagwC)  Ma>  aoowess: 

Assistant  Director,  Resources. 
Headquartos,  DCAA  and  the  Regional 
Directors.  DCAA  and  Chie£i  of  Field 
Audit  Offices.  Official  mailing  addresses 
are  published  as  an  appendix  to  EXZAA's 
compilation  of  systems  of  records 
notices. 


NOnnCAlKMI 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  written  inquiries  to  the 
Records  Administrator,  Dnfense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135.  Fort  Belvoir, 
VA  2206&-6219. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  sho\ild  address  written 
inquiries  to  the  Records  Administrator, 
Defense  Contract  Audit  Agency,  8725 
John ).  Kingman  Road,  Suite  213S,  Ftxt 
Belvoir,  VA  22060-6219. 

Written  requests  for  information 
should  contain  the  full  name,  address, 
telephone  Lumber  of  the  individual  and 
the  employee  pajrroll  number. 

Personal  visits  are  limited  to  those 
offices  (Headquarters  and  6  regional 
offices)  listed  in  the  appendix  to  the 
agency's  compilation  of  systems  of 
records  notices.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is 
driver's  license  or  employee 
identification  card. 


DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 


initial  agency  determinations  are 
pubUshed  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATSXMES: 

Time  and  attendance  reports  are 
completed  by  the  time  and  attendance 
clerk  based  on  information  provided  by 
the  individual  employee. 

FOR  TNi  SYSTBI: 


None. 


DCAA  Management  Information 
System  (FMIS/AKOS)  Oanuary  19,  1994. 
59  FR  2833). 


Within  entry  change  'Instruction'  to 
'Regulatioa'. 


DCAA  Management  Infonnation 
System  (FMIS/AMIS). 

•VSIIM  locaiiom: 

Primary  sjrstem:  Field  Audit  Office 
Management  Infbnnation  System  (FMIS) 
is  located  at  all  DCAA  Headquarteacs. 
regional  and  field  audit  offices.  Official 
mailing  addresses  are  publiriiad  as  an 
appendix  to  DCAA's  compilation  of 
systems  of  records  notices. 

Secondary  system:  Agency 
Management  Information  System 
(AMIS)  is  locatad  at  the  Naval  Computer 
and  TelecommunicatiiMis  Station, 
Washington.  (Code  N23),  Washington 
Navy  Yard.  Washington.  DC  20374- 
1435. 

IBYTME 


E)CAA  employees  and  contzacton. 


CATEOORKSOC 


Mifcsvarai: 


Records  relating  to  audit  work 
performed  in  tsnns  of  houzs  expended 
by  individual  emplojrees.  dollar 
amounts  audited,  exceptions  reported, 
and  net  savings  to  the  government  as  a 
result  of  those  exceptions;  records 
containing  contractor  and  contract 
information;  records  containing 
reimbursable  hilling  information;  name, 
Social  Security  Niunber,  pay  grade  and 
(optionally)  address  information. 

AimOVTY  FOR  MAMTBUNCS  OP  TNE  SVSTBl: 

5  U.S.C  301.  Departmental 
Regulations  and  E.O.  9397  (SSN). 


puRFoacft): 

To  provide  managers  and  supervisors 
with  timely,  on-line  information 
regarding  audit  requirements,  programs, 
and  performance. 


ROUTMIUKSOP 
STSTai,  MCLMMNO  CA' 

tOFflUCNMBK 


MAMTAMB  ai  THi 


In  addition  to  those  diaclosuret 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  theee  recotd» 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bX3)  as  fi}llows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


Records  are  maintained  in  automated 
data  systems. 


Records  are  retrieved  by 
organisational  levels,  name  of 
employee.  Social  Seovity  Number, 
office  symbol,  audit  activity  codas,  or 
any  other  combination  of  these 
identifiers. 


Automated  records  are  protected  by 
restricted  access  procedures.  Access  to 
records  is  strictly  limited  to  aathorized 
officials  with  a  bona  fide  need  for  the 
reccmls. 


Recmds  are  retained  for  two  to  five 
years  and  dien  destroyed  by  erasure. 


SVSraM  MANAOCR(*)  AMD  J 

Chief,  Network  Operati<ms  Branch. 
Technical  Services  Center. 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kinpnan  Road, 
Suite  2135.  Fort  Belvoir.  VA  22060- 
6219. 

MOTWCATIOW  >ROCRDUR>; 

Individtials  seeking  to  detennine 
whether  information  about  themselves 
is  contained  in  this  system  sb<mld 
address  written  inquiries  to  the  Chief. 
Network  Operations  Biandi,  Twrhnical 
Services  Cmtw,  Headquarters.  Defense 
Contract  Audit  Agency,  8725  ^hn  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir. 
VA  22060-6219. 

Individuals  must  furnish  name.  Social 
Security  Number,  approximate  date  of 
record,  and  geographic  area  in  which 
consideration  was  requested  for  record 
to  be  located  and  identified.  Official 
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mailing  addresses  are  published  as  an 
appendux  to  the  DCAA's  compilation  of 
systems  notices. 


Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Network 
Opisrations  Branch,  Technical  Services 
Center,  Heedquaiters.  Defisnse  Contract 
Audit  Agency.  8725  John  J.  Kingman 
Road.  Suite  2135.  Fort  Belvoir.  VA 
22060-6219.  Official  mailing  addresses 
are  published  as  an  appmdix  to  the 
DCAA's  compilation  of  systems  notices. 

Individuals  must  fiimish  name.  Social 
Security  Number,  apfmndmate  date  of 
record,  and  geographic  area  in  which 
considerrtiolieras  requested  for  record 
to  be  located  and  identified. 


DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agracy  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

NRORD  nURCf  CATIQORKS: 

Individual  employees.  supervis(»s. 
audit  reports  and  working  papers. 

TOR  TMi  SVSraM: 


None. 
ROCAAflMif 


DCAA  Automated  Personnel 
Inventory  System  (APIS)  (Febrvary  22. 
1993.  58  FR  10852). 


Replace  '(rfPsrsonnel'  with  'Human 
ResoiHces  Management  Dhrisifm'. 


DCAA  Automated  Parsonnri 
Inventoiy  System  (APIS)  (Ftixuaiy  22, 
1993, 58  FR  10852). 

SVITBi  LOCATKM: 

Primary  location:  Office  of  the 
Director.  Human  Resources 
Management  Division.  Headquarters. 
Defense  Contract  Audit  Agency.  8725 
John  J.  Kingman  Read.  Suite  2135.  Fort 
Belvoir.  VA  22060-6219.  and  the 
Human  Resources  Management  Office. 
DCAA  Regional  Offices.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  DCAA  compilation  of  systems  of 
records  notices. 


Secondary  location:  Defsnse 
Constructicm  Supply  Center.  Defense 
Electronics  Supply  Center,  and  the 
Defisnse  Logistics  Agency 
Administrative  Support  Cmter  which 
maintain  systems  data  tmder  an  intei^ 
service  support  agreemeiU  with  DCAA 
to  provide  payroll  and  report  generating 
s^rices. 


CA- 


OPMOMOUAL* 


BY  THi 


All  current  civilian  emplo3rees  of 
DCAA  and  former  employees  who  were 
on  DCAA  rolls  any  time  after  ^nuary  1. 
1977. 


CATnOHMS  OF  RRORM  M  TW I 

Current  and  historical  data  related  to 
positions  occupied  by  an  employee  of 
DCAA  such  as  grade,  occupational 
series,  title,  orgmisational  location, 
salary  and  step,  competitive  area  and 
level,  geographical  location,  supervisory 
designation,  financial  reporting 
reouirement.  and  bargaining  unit  status. 

Current  and  historical  d^  rdated  to 
a  DCAA  employee's  status  and  tenure  in 
the  Federal  dvU  service  including 
veterans  prefsrencs,  competitive  status, 
service  computation  data,  temue  grotm. 

Current  and  historical  data  personal 
to  an  emplo]pee  of  DCAA  such  as  birth 
date,  physiol  and  meotal  handicap 
code,  minority  group  identifier  code, 
and  enrollment  data  fmr  lifs.  health,  and 
retirement  programs. 

Current  uid  nisUnical  education  and 
training  data  on  a  DCAA  emplojfee  such 
as  educational  level,  profisssional 
certificaticms.  training  accomplishment 
and  requirements. 

Current  and  historical  career 
management  data  on  a  DCAA  employee 
such  as  periormanre  level  indicator 
codes.  pwf»riiiaiire  evaluation  scores, 
and  promotion  assessment  scores. 

Qutent  and  historical  data  on  awards 
and  rsoognition  received  by  an 
employee  of  DCAA. 


5  U.S.C.  301.  Depeitmental 
Regulations;  E.O.  9397  (SSN);  and  DoD 
Directive  5105.36  (32  CFR  part  387). 


To  collect,  store,  and  retrieve 
infiormation  to  meet  persoimel  and 
mai^Kiwer  managsmaot  information 
requirements  in  support  of  program 
opemtions.  evaluation,  and  analysis. 

To  satisfy  external  aad  intenial 
reporting  requirements. 

To  provide  information  to  officials  of 
DCAA  frar  effsctive  persoimel 
management  and  administration. 

To  designated  employees  of  the 
Defense  Logistics  Agency  authorized 
under  agreement  with  DCAA  to 


maintain  records  necessary  to  provide 
payroll  and  report  generation  services. 

To  designeted  automated  data 
processing  vendors  with  whom  DCAA 
may  contract  are  autiiorized  to  nmtntain 
and  enhance  data  and  computer 
operating  sjrstams  necessary  for  DCAA 
personnel  to  prtx»ss  data  and  produce 
required  outputs.  Vendors  neither 
obtain  output  from  the  system  nor 
access  the  stored  data  for  other  than 
validated,  apfwovad  test  procednres. 

ROUnNC  MB  OF  RBOROe  IWNTAaCD  M 'nC 
•WTBI^  MCLUBMB  CATBIXMBS  OF  uaSW  AND 

mc  FURKMtt  OF  wcH  ines: 

In  addition  to  those  disclosures 
generally  pemitted  under  5  U.S.C. 
552a(b) afthePiivacy  Act,  these  iscorris 
or  in/unitaUan  contained  therein  may 
spedficalty  be  disclosed  outside  the 
DoD  as  a  routine  uee  pursuant  to  5 
US.C.  5S2t^K3)  as  follows: 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  s|>ply  to  this  system. 


BITMiSWraH: 


Input  pepar  documents  are  stared  in 
file  folders  aiKi/or  file  cabinets. 
Information  converted  to  automated 
form  for  storage  in  the  system  is  stored 
on  magnetic  tape  and/or  disks. 

Output  reports  on  computed  printoirt 
peper  are  stored  in  file  cabinets, 
spedaliaed  file  containers,  or  libiary 
shelving. 

Individual  emplojree  output  reports 
iire  filed  in  fohkn  retained  withhi 
official  personnel,  performance,  or 
medical  records. 


VAMUTY: 

Information  is  retrieved  by  Social 
Security  Number. 


Access  to  computerized  data  requires 
knowledge  and  use  of  a  series  of  sjrstem 
identification  codes  and  passwords 
which  must  be  entered  in  proper 
sequence.  Access  to  cnnputarized  data 
is  limited  to  system  analysts  and 
programmers  authorized  to  support  the 
system,  individuals  authoriaed  to 
provide  payroll  and  report  generating 
services,  ud  DCAA  personnel  end  ^O 
office  en^iloyees. 

Access  to  output  reports  is  limited  to 
individuals  with  a  need-to-know. 


Records  in  the  automated  data  base, 
with  the  exception  of  non-SES 
performence  appraisal  data,  are 
permanent. 
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Paper  input  dociiments  and  output 
printouts  and  reports,  except  for  those 
required  to  be  maintained  in  an 
employee's  official  p>ersonnel, 
performance,  or  medical  file,  are 
retained  for  reference  purposes  only 
until  superseded  or  no  longer  required. 
When  superseded  or  no  longer  required, 
these  records  will  be  destroyed  by 
shredding  or  burning. 

Copies  of  records  authorized  to  be 
maintained  by  supervisors  or  other 
operating  officials  will  be  destroyed  one 
year  after  transfer  or  separation  of 
employee. 


•vtrai  MANAaB«(s)  and 

Director,  Human  Resources 
Management  Ehvision,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219  and  the  Human 
Resources  Management  Officers  at  the 
DCAA  Regional  Offices  for  data  in  their 
data  banks.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
DCAA  compilation  of  systems  of  records 
notices. 

NOnRCATKlN  raOCSNMCS: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director. 
Himian  Resources  Management 
Division,  Headquarters,  Defense 
Contract  Audit  Agency,  8725  John  J. 
Kingman  Road,  Suite  2135,  Fort  Belvoir, 
VA  22060-6219. 

For  verification  purposes,  written 
request  for  information  must  include 
individual's  fidl  name,  current  address, 
telephone  number  and  office  of 
assignment. 

Personal  visits  may  be  made  to  the 
Office  identified  above.  Individual  must 
furnish  positive  identification. 


)  ACCESS  p««ocEouna: 
Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director.  Human 
Resources  Management  Division, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  ).  Kingman  Road, 
Suite  2135,  Fort  Belvoir,  VA  22060- 
6219. 

For  verification  purposes,  written 
requests  for  information  must  include 
individual's  full  name,  current  address, 
telephone  niunber  and  office  of 
assignment. 

Personal  visits  may  be  made  to  the 
office  identified  above.  Individual  must 
furnish  positive  identification. 


initial  agency  determinations  are 
published  in  EXHAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 


RKOM)  SOUIICC  CA 

Agency  supervisors  and 
administrative  personnel,  medical 
officials,  previous  federal  employees, 
U.S.  Office  of  Personnel  Management. 
Applications  and  forms  completed  by 
the  individual. 

EXBfPnONS  CLAMED  FOR  THE  SYSTBl: 

None. 
(FR  Doc.  97-30419  Filed  11-19-47:  8;45  am] 
aujiaoooc! 


CONTESTMQ  RECORD  PflOCEOUnES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 


DEPARTMENT  OF  DEFENSE 

Dspttftment  ol  ttM  Amy 
CoqM  of  Engineers 

EnvironnMnM  Impsct  GImIwimiiI: 
Prado  Basin,  Rivsrsids,  CA;  Watsr 
SupplyStudy 

agency:  U.S.  Army  Corps  of  Engineers, 
Los  Angeles  District,  DOD. 

action:  Notice  of  intent. 

summary:  The  Los  Angeles  District 
intends  to  prepare  an  EIS  to  support  the 
proposed  water  supply  study  at  Prado 
Basin,  Riverside  County,  California.  The 
purpose  of  the  proposal  is  to  increase 
the  level  of  water  conservation  storage 
within  Prado  Basin,  and  allow  Orange 
County  Water  District  to  harvest  the 
water  through  their  recharge  fiscilities 
along  the  Santa  Ana  River  downstream 
of  Prado  Basin.  The  proposed  project 
alternatives  would  include  increasing 
the  level  of  water  storage  during  the 
non-flood  season  fiom  505  feet  to  508 
feet,  storage  of  water  at  elevation  505 
year-round,  as  well  as  a  no  action 
alternative.  The  EIS  will  analyze 
potential  impacts  on  the  environment  of 
a  range  of  alternatives,  including  the 
recommended  plan. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  contact  Mr.  Gary 
Gunther  at  (213)  452-3794  or  Mr.  Alex 
Watt  either  by  telephone  at  (213)  452- 
3860,  by  fax  at  (213)  452-4204,  or  by 
mail  at  the  address  below. 

SUPPLEMBfTARY  MFORMATION:  The  Army 
Corps  of  Engineers  intends  to  prepare  an 
EIS  to  assess  the  enviroimiental  effects 
associated  with  the  proposed  water 
supply  study.  The  public  will  have  the 
opportimity  to  comment  on  this  analysis 
before  any  action  is  taken  to  implement 
the  proposed  action. 


Sciqiiiig 

The  Army  Corps  of  Engineers  will 
conduct  a  scoping  meeting  prior  to 
preparing  the  Enviroimiental  Impact 
Statement  to  aid  in  determining  the 
significant  environmental  issues 
associated  with  the  proposed  actitm. 
The  public,  as  well  as  Federal,  State, 
and  local  agencies  are  encouraged  to 
participate  in  the  scopisg  process  by 
submitting  data,  information,  and 
comments  identifying  relevant 
enviroimiental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data.  altema|ive8  that 
should  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action. 

A  public  scoping  meeting  will  be  held 
in  conjunction  with  the  Orange  Coiuty 
Water  District  in  November,  1997.  The 
location,  date,  and  time  of  the  public 
scoping  meeting  will  be  announced  in 
the  local  news  media.  A  separate  notice 
of  this  meeting  will  be  sent  to  all  parties 
on  the  project  mailing  list 

Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
environmental  or  socioeconomic 
impacts  by  attending  the  public  scoping 
meeting,  or  by  mailing  the  infasmation 
to  Mr.  Alex  Watt  at  the  address  below 
prior  to  December  30, 1997.  Comments, 
suggestions,  and  requests  to  be  placed 
on  the  mailing  list  for  announcements 
and  for  the  Draft  EIS,  should  be  sent  to 
Alex  Watt,  U.S.  Army  Corps  <rf 
Engineers,  Los  Angeles  District,  ATTN: 
CESPL-PI>-RQ,  P.O.  Box  532711,  Los 
Angeles,  CA  90053. 

ATailability  of  the  Draft  EIS 

The  Draft  EiS  is  expected  to  be 
published  and  circulated  in  July  1998, 
and  a  public  hearing  to  receive 
comments  on  the  Draft  EIS  will  be  held 
after  it  is  published. 
Muy  V.Yonts, 

Ahemate  Army  Federal  Register  Liaison 
Officer. 
[FR  Doc  97-30487  Filed  11-19-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dspsrtmant  of  the  Anny 

Corps  of  Englnssrs 

Infant  To  Prspara  a  Draft 
Envlronntsntal  Impact  Slatsnisnl 
(DEIS),  SkagH  RHrsr  Flood  Dsmags 
RaducUon  Study.  Skagit  County 
WasMngton 

AGENCY:  U.S.  Anny  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  Intent. 


t:  Seattle  District,  U.S.  Army 
Corps  of  Engineen  is  proposing  to 
prepare  an  Environmental  Impact 
Statetnent  (EIS)  for  the  Skagit  River 
Flood  Damage  Reduction  Study.  This 
study  was  requested  by  Skagit  County. 
Washington  because  of  sign^Bcant 
flooding  on  the  Skagit  River.  Skagit 
County  wrill  povlde  fifty  percmt  of  the 
funding  for  mis  study.  An  EIS  is  being 
prepared  because  of  the  potential  for 
impacts  pn  environmental  resources, 
particulariy  salmonid  habitat,  and  the 
intense  public  interest  already 
demonstrated  in  addressing  the  flooding 
problems  of  the  Ski^t  Rivw.  The  study 
is  soqMcted  to  take  appnudmately  four 
yean  to  complete.' 

DATEK  Persons  or  organisatioDs  wishing 
to  submit  acapiag  comments  should  do 
so  by  December  30, 1907.  Public 
comment  may  also  be  made  at  the 
scoping  meeting  (date  and  location  to  be 
announced  later).  Notification  of 
scoping  meetings  times  and  locations 
will  be  sent  to  $il  agmicies, 
cnganizations  and  individuals  on  die 
project  mailing  list 


I:  Requests  ba  inclusion  on 
the  mailing  list,  future  docummts,  and 
all  comments  on  die  proposed  pn^ect 
should  be  sent  to:  Mtehael  Scudesi. 
NEPA  Coordinator.  Seatde  District.  U.S. 
Army  Corps  of  En^neers,  P.O.  3755. 
Seattle.  Washington  96124-2255. 
ATTN:  GENWS-EN-PIi-ER,  tetophoae 
(206)  764-3479.  PAX  (206)  764-4470.  or 
e-mail 
Michael.R.Scuderi0usace.army.miL 


RM  FURTHER  MPOIMATION  OOHTAOT:' 
Contact  General  questions  concerning 
the  proposed  action  and  the  Draft  EIS 
can  oa  directed  to:  Michael  Scudert. 
Study  Environmental  Coordinator  (see 
address  above)  or  Farsst  Bnmks.  Project 
Manager.  Seatde  Distiict.  U.S.  Army 
Corps  of  BngineerB.  P.O.  3755.  Seattle. 
Washington  98124-2255,  ATTN: 
CZNWS-£N-PL-€P.  telephone  (206) 
764-3456k  FAX  (206)  764-4470.  or  e- 
mail  F<aeatCBiP<A8<usace.armyjniL 


SUPPt.aiENTARY  MFORMATKM: 
Background 

The  purpose  of  the  Skagit  River 
Feasibility  Flood  Control  study  is  better 
identify  the  Skagit  River  flood  problems 
and  opportunities  that  exist  to  relieve 
flooding  and  reduce  flood  damages,  and 
to  develop  a  flood  damage  reduction 
plan  that  fits  Federal  law  and  policy, 
and  is  within  the  capability  of  the  local 
sponsor  to  support  tiieir  required  share 
of  the  project  costs.  The  Skagit  River 
Basin  is  located  in  noithwestwn  , 

Washington  state  and  encompasses 
3.140  square  miles.  The  major  cities  on 
the  Skagit  River  delta,  Mt.  Vernon, 
Burlington,  and  Sedro  Woolley,  lie 
about  60  miles  ncnth  of  Seatde.  The 
study  area  for  the  fiaasibility  study  vrill . 
be  the  Skagit  River  floodplain 
downstreem  of  Concrete  (river  mile  54), 
with  i»ime  emphasis  on  the  Skagit 
River  delta  west  of  Sedro  Woolley  (river 
mile  22).  Authority  for  this  study  is 
contained  in  Section  200  of  the  1962 
Flood  Control  Act,  Pub.  L.  87-874.  That 
section  authorized  a  comprahensive 
study  of  Puget  Sound.  Washington  and 
adjacent  Waten.  including  tributaries, 
in  the  interest  of  flood  control, 
navigation,  and  other  vntm  uses  and 
related  land  resources. 

AMsniaiives 

In  the  reconnaissance  phase  for  the 
Skagit  Study,  the  Ccnps  identified  two 
altmnative  courses  of  action  for  further 
analysis  in  the  feasibility  study: 

(1)  No  Action.  Allow  the  current  levee 
system  to  r«nain  in  place  without  a 
major  system  wide  upgrade.  Individual 
diUng  districts  would  continue  to 
opente.  maintain,  and  repair  the 
existing  levee  system. 

(2)  Construct  a  coordinated  levee 
improvement  project  that  vrould 
provide  a  higlwr  level  of  flood 
protection  (100-year  or  greater)  for  the 
Burlington  and  Mt  Vernon  urban  areas 
through  a  system  of  new  and  raised 
levees  with  overflow  sections  at  critical 
locations  in  rural  areas  deaigned  to 
overtop  without  -failure  (during  2S-year 
or  greater  events).  Sections  of  die  rural 
levees  would  also  be  upgraded  to 
provide  a  unifiarm  leved  of  protection  in 
rurali 


Variations  to  alternative  2  will  be 
examined  in  detail  during  the  fsasibility 
study  and  additional  alternatives  may 
be  created  for  compuison  purposes. 

The  study  could  be  expanded  to 
include  environmental  restoration 
opportunities  if  a  suitable  non-Federal 
sponsor  wished  to  provide  funding  for 
considering  these  elements  as  part  of  the 
Skagit  Studf.' 


Scoping 

Public  involvement  will  be  sought 
during  scoping,  plan  formulation,  and 
preparation  of  the  EIS  in  accordance 
with  NEPA  procedures.  A  public 
scoping  process  has  been  started:  (1)  to 
clarify  which  issues  appear  to  be  major 
public  concerns,  (2)  to  identify  any 
information  sources  that  might  be 
available  to  analyze  and  evaluate 
impacts,  and  (3)  to  obtain  public  input 
on  the  range  and  acceptability  of 
alternatives.  This  Notice  of  Intent 
formally  commences  the  scoping 
process  under  NEPA.  As  part  of  the 
scoping  process,  all  affected  Federal, 
State  and  local  agencies,  Indian  Tribes, 
and  other  interested  private  ~-' 

organizations,  inclu<Ung  environmental 
groups,  are  invited  to  comment  on  the 
scope  of  the  EIS.  Comments  are 
requested  concerning  issues  oi  concern, 
project  alternatives,  potential  mitigation 
measures,  probable  significant 
environmental  impacts,  and  permits  or 
other  approval  that  may  be  required  by 
any  project 

The  following  key  arees  have  been 
identified  so  Car  to  be  analyzed  in  depth 
in  the  draft  EIS: 

(1)  Flooding  Characteristics  (existing 

and  with  any  project) 

(2)  Impacts  to  Fish  HabiUt 

(3)  Impacts  to  Riparian  Habitat 

(4)  Impacts  to  Wetlands 

(5)  Impacts  to  Cultural  Resources 


Opportunity  to  comment  on  the 
planned  study  will  also  be  available  at 
the  study  scoping  meeting  which  has 
3ret  to  be  scheduled.  Details  of  the 
meeting  time  and  location  will  be 
announced  in  the  local  media.  Notices 
will  be  sent  to  all  agencies, 
organizations  and  individuals  on  the 
mailing  list 

AvaOafaiUly  of  Draft  EIS 

The  Corps  expiscts  to  comirfete 
|Heparation  of  die  draft  EIS  and  have 
review  copies  of  its  available  by  May 
2001. 

|aaM>M.Uasbf. 

Cokm^  Corps  ofEngiJteers,  District  Engineer. 
[FR  Doc.  97-30489  Filed  11-19-97;  8;4S  am) 


DEPARTMENT  OF  DEFBUSE 

Dspartmsnt  of  fhs  Navy,  DOD 

Nottos  of  imsnt  To  Qrant  ExokMlvs 
PalanI  Uoanss;  Pi  tans  Capital  Qfoup^ 
Inc. 

summary:  The  Department  of  the  Navy 
herriiy  gives  notice  of  its  intent  to  grant 
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to  the  Prime  Capital  Group,  hic.  a 
revocable,  nonassignable,  exclusive 
license  in  the  United  States  to  practice 
the  Government  owned  invention 
described  in  U.S.  Patent  Application 
Serial  No.  08/670,909  entided  "Non- 
Thermal  Process  for  Annealing 
Crystalline  Materials."  filed  June  6. 
1996,  in  the  fields  of  aU  steps  related  to 
manufacture  of  semiconductors  and 
related  devices. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research,  ONR 
OOCC,  Bailston  Tower  One.  800  North 
Quincy  Street  Arlington,  Virginia 
22217-5660.  telephone  (703)  696-4001. 
FOR  FURTHER  MFORMATWN  CONTACT:  Mr. 
R.J.  Ericksmi.  Staff  Patent  Attorney. 
Office  of  Naval  Research.  ONR  OOCC. 
Ballstbn  Tower  One,  800  North  Quincy 
Street,  Arlington,  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  November  13. 1997. 
OuM  E.  Crandall. 

LCDR.  JAGC.  USN.  Federal  RegiMter Liai$on 
Officer. 
[FR  Doc.  97-30534  Filed  11-19-97:  8:45  am] 

OOOC  3»10-FF-M 


DEPARTMENT  OF  DEFENSE 
DeparlnMnt  of  the  Navy 
Privacy  Act  of  1974;  Syatam  of 


AGENCY:  Department  of  the  Navy 
action:  Notice  to  Altar  a  System  of 
Records  %  i 


Bugiatitr  and  are  available  firom  the 
address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  November  12. 1997,  to  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Senate 
Committee  on  Governmental  Afiairs. 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
{or  Maintaining  Records  About 
Individtials,'  dated  February  8. 1996 
(February  20, 1996.  61  FR  6427). 

The  specific  changes  to  the  record 
system  being  altered  are  set  forth  below 
followed  by  the  notice,  as  altered, 
published  in  its  entirety. 

Dated:  November  17, 1997. 

L-M-Bynom. 

Ahemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

mtaaos 


The  Department  of  the  Navy 
proposes  to  alter  a  record  system  in  its 
inventory  of  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C  552a).  as  amended. 
DATES:  The  action  will  be  eSiective 
without  further  notice  on  December  22, 
1997  unless  conunents  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington.  DC  20350-200a 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPI-EltfNrARY  INFORMATION:  The 
complete  inventory  of  the  Department  of 
the  Navy's  record  system  notices  for 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended, 
have  been  published  in  the  Federal 


Family  Advocacy  Program  System 
^May  J,  1996.  61  FR  19910). 

CHANQES: 
SYSiailOBITVIER: 

Delete  entry  and  replace  with 
•NOl  752-1'. 


SYSTBi  locatkm: 

Delete  entry  and  teplace  with  'Navy 
Case  Files:  Family  Service  Center, 
Family  Advocacy  Center,  and/or 
Medical  Treatment  Facilities  at  the  local 
naval  activity  that  services  the  local 
beneficiaries.  Official  mailing  addresses 
for  naval  activities  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  of 
records  notices. 

Marine  Corps  Family  Advocacy 
Program  Records:  Marine  Corps 
installations  with  a  Family  Service 
Center.  Official  mailing  addresses  are 
published  as  an  appendix  to  the 
Department  of  the  Navy's  compilation  of 
records  notices. 

Navy  Central  R^pstry:  Commanding 
Officer,  Naval  Medical  Management 
Information  Center,  8901  Wisconsin 
Avenue,  Bethesda.  MD  20889-5066. 

Marine  Corps  Central  Registry: 
Commandant  of  the  Marine  Corps; 
Head,  Family  Advocacy  Program  (MHF- 
25),  Headqiiarters,  U.S.  Marine  Corps,  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

Navy  Centralized  Child  Sexual  Abuse 
Case  Files:  Chief  of  Naval  Persoimel 
(Pers-661),  2  Navy  Annex.  Washington. 
DC  20370-6610.' 


CATEQOME8  OF  M0IVIDUAL8  COVERED  IN  THE 
SYSTEM: 

Delete  entry  and  replace  with  'All 
beneficiaries  entitled  to  care  at  Navy 
medical  and  dental  Cacilities  whose 
abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities. 

All  beneficiaries  reported  for  abusing 
or  neglecting  such  victims. 

Victims/onienders  not  associated  with 
the  Department  of  the  Navy  and  who  are 
not  generally  entitled  to  care  at  Navy 
medical  and  dental  facilities.' 

CATEQORKS  OF  RECORDS  M  THE  SVSTBI:     > 

Delete  entry  and  replace  with  'Navy 
Family  Advocacy  Case  Files: 

(a)  Victim's  file  consists  of  risk 
assessment  which  includes  the 
following  forms:  incident  report, 
eligibility  decision,  demographics, 
safety  assessment,  safety  response,  risk 
ftxnised  assessment  reports  (DOMAINS 
I,  n,  IV,  V,  VI,  Vn),  risk  assessment 
matrix,  risk  assessment  summary,  risk 
assessment  findings,  intervention  plan, 
and  Case  Review  Committee 
presentation;  video/audio  tapes  of 
contact  with  victim:  case  notes  about 
victim;  Family  Advocacy  Program 
generated  correspondence  regarding 
abuse  or  neglect  of  victim:  Original  copy 
of  DD  Form  2486;  Privacy  Act  Statement 
signed  by  victim;  contacts  with  children 
who  are  not  victims  of  abuse  or  neglect, 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  by  FAP  staff  that  are  specific 
to  the  victim. 

(b)  Ofiiander's  file  consists  of 
assessment  with  offender, 
demographics;  video-audio  tapes  of 
contacts  with  offender;  case  notes  on 
contacts  with  offender  case  notes  about 
offiender;  risk  focused  assessment  report 
Domain  m  (alleged  ofEander 
characteristics);  Family  Advocacy 
Program  (FAP)  generated 
correspondence  regarding  offender; 
Privacy  Act  Statement  allied  by 
offiender;  and  other  supporting  data 
assembled  relevant  to  the  abuse  or 
neglect  and  generated  byJite  FAP  staff 
that  are  specific  to  the  oixfender. 

(c)  Docvimentation  generated  outside 
of  the  Family  Advocacy  Program  (Naval 
Criminal  Investigative  Service  reports; 
local  police  reports;  Base  Security 
Incident  Complaint  Reports;  psychiatric 
and  substance  abuse  evaluations; 
treatment  reports;  copies  of  pertinent 
medical  entries;  Child  Protective 
Service  refKirts;  shelter  repents; 
photographs;  correspondence  generated 
outside  the  Family  Advocacy  Program; 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  outside  the  FAP  that  are 
specific  to  either  the  victim(s)  or 
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oCbndais)  (e.g.,  Militaiy  Protective 
Orders,  hairing  letters,  and  civilian 
temporary  restoaining  orden)  are 
maintained  in  a  separate  folder  and  are 
retrieved  by  caae  number. 

Marine  Goips  Program  Family 
Advocacy  PrMoam  Files: 

(a)  Victim's  file  consists  of  client's 
fact  sheet  (demographics);  Privacy  Act 
Statement  signed  by  victhn;  Limits  of 
Privacy  S^tement  signed  by  victim; 
initial  assessment;  CRC  Case 
Assessment  with  risk  assessment; 
audio/video  tapes  of  contact  with 
victim;  safety  plan;  notes  on  coUateral 
contacts  Amxi  victim;  case  notes;  CRC 
case  status  determination;  CRC 
generated  correspondence;  Command's 
Case  disposition  and  recommendation 

.    approval  letter,  original  copy  of  DD 
Form  2486  and  other  relevant 
suroorting  data  generated  by  the  FAP 
stm  that  is  specific  to  the  victim. 

(b)  Ofiender's  file  consists  of  client's 
fact  sheet  (demographics);  Privacy  Act 
Statement  signed  by  offender;  Limits  of 
Privacy  Statement  signed  by  offender; 
initial  assessment;  C^  Case 
Assessment;  audio/video  tapes  of 
contacts  with  offiaiMler;  case  notes  on 
coUateral  contacts  regarding  offender, 
case  notes;  CRC  case  status 
determination;  CRC  ganerated 
correspondence;  Command's  Case 
disposition  md  "'^^'"""wndation 
approval  letter;  copy  of  DD  Fonn  2488 
and  other  relevant  supporting^  data 
generated  by  die  FAP  staff  that  is 
specific  to  the  offender. 

(c)  Docimimitation  generated  outside 
of  the  Family  Advocacy  Program  (Naval 
Criminal  Investigative  Service  reports; 
local  police  r^xvts;  Base  Security 
Incident  Complaint  Reports;  psydiiatiic 
and  substance  abuse  evaluations; 
treatment  reports;  copies  of  pertinent 
medical  entriea;  Child  Protective 
Service  reports;  shelter  reports; 
pbotogrrohs;  conespondKice  gMserated 
outside  the  Family  Advocacy  Program; 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  outside  the  PAP  that  are 
specific  to  either  the  victim(s)  or 
offianderfs)  (e.g,.  Military  Protective 
Orders,  barring  letten,  and  civilian 
temporary  restraining  orders)  are 
maintained  in  a  separate  folder  and  are 
retrieved  by  case  number. 

Both  the  Navy  and  Marine  Corps 
Central  Registries  contain  data  elements 
extracted  from  DD  2486,  Child/Spouse 
Abuse  Incident  Report.' 

AUTHORITY  FOR  MAMTENANCE  OF  TIC  SYSiai: 

Delete  entry  and  replace  with  '5 
U.S.C  301,  Diepartmental  Regulations; 
DoD  Directive  6400.1.  6400.1-M,  6400.2; 
Secretary  of  the  Navy  Instruction 


1752.3A;  OPNAVINST  1752.2A; 
BUM&EMNST  6320.22;  and  MCO 
1752.3B  (FAP  SOP);  and  E.O.  9397 
(SSN).' 

FURF0a«M. 

Delete  entry  and  replace  with  "To 
collect  information  pertaining  to  the 
idoitification,  prevention,  evaluation, 
intervention,  treatment  and 
rehabilitation  of  beneficiaries  involved 
in  abuse  or  nsglect 

To  provide  Medquarters  centralized 
case  management  of  child  sexual  abuse 
incidents  (for  Navy  only). 

To  provide  pertinent  case-related 
information  to  DoD  and  DON  officials, 
other  than  Commanding  Officers, 
responsibfe  for  specific  caae 
intervmtions  in  abuse  and/or  neglect 
incidents  (e.g.,  clinical  counselon 
providing  counseling/treatment  to 
victims  and/or  offenders,  m^iml 
personnel  providing  medical  treatment 
to  victims  and/or  ofiendan). 

To  provide  specific  data  oo  assessed 
risk,  safety  needs,  caae  status,  and 
recommemled  actions  to  commandiBg 
officen  of  FAP  involved  service 
members. 

To  {Hovida  case  specific  information 
to  headquarters  penonnel  for  necessary 
review  uid  oversight 

Purposes  of  the  Central  Registries:  To 
support  local  FAP  case  management  to 
include  tracking  of  individuals, 
identification  of  prior  FAP  involvement, 
and  monitorins  of  caseloads. 

To  support  FAP  budget  ami  staffing 
requirements  and  poU^  rhangn^ 

To  support  the  BUPQtS  fli^wg  and 
assignment  control  process  for  FAP 
involved  service  memben. 

To  provide  information  in  support  of 
the  Installation  Records  Check  (IRC)' 
required  by  OPNAVINST  1700.9D  for 
screening  applicants  for  any  position 
which  involves  the  care  and/or 
supervision  of  chUdran. 

To  provide  the  Defense  Manpower 
Data  Center  (IH^ifDC)  with  non- 
idmitifying  data  from  the  Navy  Central 
Reoistzy  data  tapea. 
To  support  PAP  research  efforts. 
To  respond  to  public  and/or  other 
government  agendes'  requests  for 
aggregate  data.' 


ROUTMB  ma  OF  RBOONOe  MMNTAMB  M  THE 
SYSram  MCLUOan  CATIOORME  OF  UMM  AND 

THE  FURPoaas  FOR  SUCH  uaaK 

Delete  paragraph  three  aiul  replace 
with  'To  contracton,  private  and  public 
individuals/organizations  for  authorized 
health  research  in  the  interest  of  the 
federal  govnnment  and  the  public. 
When  not  considered  necessary,  client 
identification  data  shall  be  eliminated 
from  records  used  for  research  studies.' 


Delete  first  paragraph  aiul  replace 
with  These  files  are  highly  sensitive 
and  must  be  protected  &om 
unauthorized  disclosure.  While  records 
may  be  maintained  in  various  ltin«>f  of 
filing  equipment,  specific  emphasis  is 
given  to  ensuring  that  the  equipment 
areas  are  monitcved  or  have  controlled 
access.  Access  to  records  or  information 
or  the  central  registry  is  limited  to  those 
ofBdals  who  have  been  properly 
screened  and  trained  and/or  have  a  need 
to  know  consistent  with  the  purpose  for 
which  the  information  was  collected. 
The  tloeshold  tax  'need  to  know'  is 
stricdy  limited  to  those  officials  who  are 
responsibfe  iat  the  identification, 
prevention,  evaluation,  intervention, 
treatment  and  rehabilitation  of 
beneficiaries  involved  in  abuse  or 
n^lect  Also  pertinent  information  is 
limited  to  HcXi  and  DON  officials 
rasnoasible  for  intervening  in  abuse 
and/or  neglect  incidents.' 


Delete  paragraph  two  and  rq>ln» 
with  "Navy  Central  R^istry  daU  base  is 
retained  permanenUy  at  the  Naval 
Medical  Information  Man^ement 
Center,  8901  Wisconsin  Avenue, 
Bethesda,  MD  20869-S066.' 

Add  the  following  new  paragraph 
'Marine  Corps  Central  Registry  data  is 
retained  permanentiy  by  the 
Commandant  of  the  Marine  Corpa 
(MHF-20),  Heedquarters.  U.S.  Marine 
Corps,  2  Navy  Annex.  Waahington.  DC 
20380-1775.' 


Delete  eotiy  and  replace  with  'Navy 
Central  Registry:  Commanding  Officer, 
Naval  Medical  Management  Information 
Center,  8901  Wisconsin  Avenue, 
Bethesda,  MD  20889-5066.Marine 
Corps  Central  Registry:  Commandant  of 
the  Marine  Corps;  Head,  Family 
Advocacy  Pro-am  (MHF-25), 
Heedquarters,  \5.S.  Marine  Corps.  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

Navy  Centralized  Child  Sexual  Abuse 
Case  Files:  Chief  of  Naval  Personnel 
(Pers-661).  2  Navy  Annex,  Washington, 
DC  20370-6610. 

Case  Files:  Commanding  ofiBc«s  of 
installations  with  Family  Service 
Centers,  Medical  Treatment  Facilities, 
or  Family  Advocacy  Centers  at  naval 
and  marine  corps  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  of 
records  notices.' 

NOnRCATKM  PROCEDURE: 

Delete  paragraph  ^h^^  snd  replace 
with  Individuals  seeking  to  determine 


-I 
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whether  this  system  of  records  contains 
information  in  the  Navy  Central  Registry 
about  themselves  shall  address  written 
inquiries  for  Navy  case  to  the  Chief, 
Bureau  of  Medicine  and  Surgery.  2300 
E  Street  NW.  Washington.  DC  20372- 
5120. 

For  the  Marine  Corps  Central  Registry 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps 
(MHF-25)  Headquarters.  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington.  DC 
20380-1 775.' 

RECOHO  Access  PROCBXmES: 

Delete  paragraph  three  and  replace 
with  'Individuals  seeking  to  access 
information  from  the  Navy  Central 
Registry  about  themselves  shall  address 
written  inquiries  for  the  Navy  Central 
Registry  to  the  Chief.  Bureau  of 
Medicine  and  Surgery,  2300  E  Street 
NW,  Washington.  DC  20372-5120; 

For  the  Marine  Corps  Central  Re^try 
address  written  inquiries  to  the 
Commandant  of  the  Marine  Corps 
(MHF-25)  Headquarters,  U.S.  Marine 
Corps.  2  Navy  Aimex.  Washington.  DC 
20380-1775.' 

ReCOM)  SOURCE  CATEOOnES: 

Delete  entry  and  replace  with  'Victim; 
oSander;  other  DoD  component  Central 
Registries;  medical  and  dental  records; 
educational  institutions;  medical 
facilities;  private  practitioners;  law 
enforcement  ^encies;  public  and 
private  health  and  wel£ue  agencies,  and 
witnesses.' 


N017S2-1 


Family  Advocacy  Program  Sjrstem. 

SYSTBI  LOCATKM: 

Navy  Case  Files:  Family  Service 
Center.  Family  Advocacy  Center,  and/or 
Medical  Treatment  Facilities  at  the  local 
naval  activity  that  services  the  local 
beneficiaries.  Official  mailing  addresses 
for  naval  activities  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  of 
records  notices. 

Marine  Corps  Family  Advocacy 
Program  Records:  Located  at  Marine 
Corps  installations  with  a  Family 
Service  Center.  Official  mailing 
addresses  are  published  as  an  appwidix 
to  the  Department  of  the  Navy's 
compilation  of  records  notices. 

Navy  Central  Registry:  Commanding 
Officer,  Naval  Medical  Management 
Information  Center,  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889-5066. 

Marine  Corps  Central  Registry: 
Commandant  of  the  ^larine  Corps; 
Head.  Family  Advocacy  Program  (MHF- 


25),  Headquarters,  U.S.  Marine  Corps.  2 
Navy  Annex,  Washington,  DC  20380- 
1775. 

Navy  Centralized  Child  Sexual  Abuse 
Case  Files:  Chief  of  Naval  Personnel 
(Pers-661),  2  Navy  Annex.  Washi^on. 
DC  20370-6610. 

CATEQORIES  OF  MDMOUALS  COVERS)  BY  TME 
system: 

All  beneficiaries  entitled  to  care  at 
Navy  medical  and  dental  focilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities. 

All  beneficiaries  reported  for  abusing 
or  neglecting  such  victims. 

Victims  not  associated  with  the 
Department  of  the  Navy  and  who  are  not 
generally  entitled  to  care  at  Navy 
medical  and  dental  facilities. 

CATEQOniES  OF  RECORDS  M  THE  SYSTEM: 

Navy  Family  Advocacy  Case  Files:  (a) 
Victim's  file  consists  of  initial 
assessment  with  victim;  risk  assessment 
which  includes  the  folfowing  forms: 
incident  report,  eligibility  decision, 
demographics,  safety  assessment,  safety 
response,  risk  focused  assessment 
reports  (DOMAINS  I.  n,  IV.  V.  VI.  VD), 
risk  assessment  matrix,  risk  assessment 
summary,  risk  assessment  findings, 
intervention  plan,  and  Case  Review 
Committee  presentation;  video/audio 
tapes  of  contact  with  victim;  case  notes 
on  collateral  contacts  about  victim: 
Family  Advocacy  Program  generated 
correspondence  regarding  abuse  or 
neglect  of  victim:  Origiiud  copy  of  DD 
Form  2486;  Privacy  Act  Statement 
signed  by  victim;  contacts  with  children 
who  are  not  victims  of  abuse  or  neglect, 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  by  FAP  staff  that  are  specific 
to  the  victim. 

(b)  Offender's  file  consists  of  initial 
assessment  with  offender, 
demographics;  video-audio  tapes  of 
contacts  with  oSander,  case  notes  on 
contacts  with  offender,  case  notes  on 
collateral  contacts  about  offender; 
Family  Advocacy  Program  (FAP) 
generated  correspondence  regarding 
offiender.  Privacy  Act  Statement  signed 
by  offender,  and  other  supporting  data 
assembled  relevant  to  the  abuse  or 
neglect  and  generated  by  the  FAP  staff 
that  are  specific  to  the  offender. 

(c)  Doc\unentation  generated  outside 
of  the  Family  Advocacy  Program  (Naval 
Criminal  Investigative  Service  reports; 
local  police  reports;  Base  Security 
Incident  Complaint  Reports;  psychiatric 
and  substance  abuAe  evaluations; 
treatment  reports;  copies  of  pertinent 
medical  entries;  Child  Protective 
Service  reports:  shelter  reports; 
photographs;  correspondence  generated 


outside  the  Family  Advocacy  Program; 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  outside  the  FAP  that  are 
specific  to  either  the  victim(8)  or 
offender(s)  (e.g..  Military  Protective 
Orders,  barring  letters,  and  civilian 
temporary  restraining  orders)  are 
maintained  in  a  separate  folder  and  are 
retrieved  by  case  number. 

Marine  Corps  Program  Family 
Advocacy  Prt^gram  Files:  (a)  Victim's 
file  consists  of  client's  feet  sheet 
(demographics);  Privacy  Act  Statement 
signed  by  victim;  Limits  of  Privacy 
Statement  signed  by  victim;  initial 
assessment;  CRC  Case  Assessment  with 
risk  assessment;  audio/video  tapes  of 
contact  with  victim;  safety  plan;  notes 
on  collateral  contacts  about  victim;  case 
notes;  CRC  case  status  determination; 
CRC  generated  comspondence; 
Command's  Case  (Usposition  and 
recommendation  approval  letter; 
original  copy  of  DD  Form  2486  and 
other  relevant  supporting  data  generated 
by  the  FAP  staff  that  is  specific  to  the 
victim. 

(b)  Offender's  file  consists  of  client's 
feet  sheet  (demographics);  Privacy  Act 
Statement  signed  by  offiander;  Limits  of 
Privacy  Statement  signed  by  o&nder, 
initial  assessment;  CSC  Case 
Assessment;  audio/video  tapes  of 
contacts  with  offiander,  case  notes  on 
collateral  contacts  legsrding  offender, 
case  notes;  CRC  case  status 
determination;  CRC  generated 
correspondence;  Command's  Case 
disposition  and  reconmiendation 
approval  letter  copy  of  DD  Form  2486 
and  other  relevant  supporting  data 
generated  by  the  FAP  staff  that  is 
specific  to  the  offender. 

(c)  Documentation  generated  outside 
of  the  Family  Advocacy  Program  (Naval 
Criminal  Investigative  Service  reports; 
local  police  reports;  Base  Security 
Incident  Complaint  Reports;  psjrchiatric 
and  substance  abuse  evaluatioiu; 
treatment  reports;  copies  of  [>ertinent 
medical  entries;  Child  Protective 
SOTvice  reports;  shelter  reports; 
photographs;  correspondence  generated 
outside  the  Family  Advocacy  Program; 
and  other  supporting  data  assembled 
relevant  to  the  abuse  or  neglect  and 
generated  outside  the  FAP  that  are 
specific  to  either  the  victim(s)  or 
offenderfs)  (e.g..  Military  Protective 
Orders,  barring  letters,  and  civilian 
temporary  restraining  orders)  are 
maintained  in  a  separate  folder  and  are 
retrieved  by  case  number. 

Both  the  Navy  and  Mwine  Corps 
Central  Registries  contain  date  elements 
extracted  from  DD  2488,  Child/Spouse 
Abuse  Incident  Report. 
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AUTNOMTir  RON  MAMTBMNCC  OS  THE  SVSmi: 

5  U.S.C  301,  Departmental 
Regulations;  OoD  Directive  6400.1. 
6400.1-M,  6400.2;  Secretary  of  the  Navy 
Instruction  1752.3 A;  OPNAVINST 
1752.2A;  BUMEDINST  6320.22;  and 
MCQ  1752.3B  (FAP  SOP);  E.O.  9397 
(SSN). 

wiwsoetC); 

To  collect  information  pertaining  to 
the  identification,  prevention, 
evaluation,  intervention,  treatment  and 
rahaUlitation  of  beneficiaries  involved 
in  abuse  or  neglect 

To  provide  headquarters  oratraliaed 
case  management  of  child  sexual  abuse 
incidents  (for  Navy  only). 

To  provide  pertiuent  case-rslated 
information  to  DoD  and  DON  officials, 
other  than  Commanding  Officers, 
responsibfe  for  specific  case 
interventfons  in  abuse  and/or  neglect 
incidents  (a.g.,  clinical  coiuuelors 
providing  counseling/treatment  to 
victims  ud/or  offenders,  medical 
personnel  providing  medical  treatment 
to  victims  and/or  offanders). 

To  provide  specific  date  on  assessed 
risk,  safety  needs,  case  stetus,  and 
recommended  actions  to  commanding 
officers  of  FAP  involved  swvice 
members. 

To  provide  case  specific  information 
to  headquarters  personnel  for  necessary 
review  and  oversighL 

Purposes  of  the  Central  Registries: 

To  support  local  FAP  case 
management  to  include  tracking  of 
individuals,  identification  of  prior  FAP 
involvement,  and  monitoring  of 
caseloads. 

To  support  FAP  budget  and  staffing 
requiremente  and  policy  changes. 

To  support  the  SUPERS  flag^ng  and 
assignment  control  piocess  for  FAP 
involved  service  mexnbers. 

To  provide  information  in  support  of 
the  'Installation  Records  Check  (IRC)' 
required  by  OPNAVINST  1700.9D  for 
screening  applicanto  for  any  position 
which  involves  the  care  and/or 
supervision  of  children. 

To  provide  the  Defense  Manpower 
Date  Center  (DMDC)  with  non- 
identifying  date  from  the  Navy  Central 
Registry  date  tepes. 

To  support  FAP  research  efforte. 

To  respond  to  public  and/or  other 
govenunent  agencies'  requesto  for 
aggregate  date 


ROVTME  UMS  OF  RECORDS  MASITAMEO  M  THE 
SVSTBI,  MCUnNQ  CATCQORKB  OF  USERS  AND 
TMB  FURROSn  OF  SUCH  uses: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 


specifically  be  diadosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.a  S52a(bX3)  as  follows: 

To  the  Executive  Branch  of 
government  in  the  performance  of  their 
official  duties  relating  to  the 
coordination  of  fiunily  advocacy 
programs,  medical  care,  and  research 
concerning  femily  member  abuse  or 
ncnlect 

To  faderal,  stete  or  local  government 
agencies  when  it  is  deemed 
appropriated  to  utilize  civilian 
resources  in  the  counseling  and 
treatment  of  individuals  or  fBunilies 
involved  in  abuse  or  neglect  or  when  it 
is  deemed  appropriate  or  necessaiy  to 
refer  s  case  to  civilian  authorities  tor 
civil  or  criminal  law  enforcement 

To  contractors,  private  and  puUic 
individuals/organizations  for  authorixed 
health  research  in  the  interest  of  the 
federal  govenunent  and  the  public. 
Whoi  not  considered  necessary,  client 
identification  date  shall  be  eliminated 
from  records  used  fat  research  studies. 

To  officials  and  employees  of  fedoal, 
stete,  and  local  govemmente  and 
agencies  when  required  by  lew  and/or 
regulatfon  in  furthoance  of  local 
communicable  diseese  control,  femily 
abuse  prevention  programs,  preventive 
medicine  ami  safety  programs,  and 
other  puUic  health  and  wel&re 
programs. 

To  officials  and  empfoyees  of  local 
and  stete  govemmente  snd  agencies  in 
the  performance  of  their  official  duties 
relating  to  professional  certification, 
licensing,  and  accreditetion  of  health 
care  providers. 

To  law  enforcement  officials  to 
protect  the  life  and  MreUare  of  third 
parties.  This  ralesse  will  be  limited  to 
necessary  information.  Consultetion 
with  the  hospital  or  regional  fudge 
advocate  is  aidvised. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginnliag  of  the  Navy's 
compilation  of  systems  notices  slso 
spplyto  this  system. 

NOTE:  Records  of  identity,  diagnosis, 
prognosis  or  treatment  of  any  patient 
which  are  maintained  in  connection 
with  the  performaiHx  of  any  program  or 
activity  relating  to  substance  abuse 
education,  prevention,  training, 
treatment,  rehabilitation,  or  research, 
which  is  conducted,  regulated,  or 
directly  or  indirectly  assisted  by  any 
department  or  agency  of  the  United 
States  shall,  except  as  provided  in  42 
U.S.C.  290dd-2,  be  confidential  and  be 
disclosed  only  for  the  purposes  and 
under  the  circumstances  expressly 
authorized  in  42  U.S.C  290dd-2.  These 
statutes  take  precedence  over  the 
Privacy  Act  of  1974  in  regard  to 
accessibility  of  such  records  except  to 


the  individual  to  whom  the  record 
pertains.  The  'Blanket  Routine  Uset 
not  apply  to  these  types  of  records. 

ROLIOES  AND  FRACTKKI  ROR  STORSIO, 


do 


OF 


StTHESVSTBfe 


STORAOE: 


,  Records  msy  be  stored  in  file  folden, 
microfilm,  magnetic  tepe,  mArliiim  lists, 
discs,  and  other  computerised  ot 
machine  readable  media. 


Victim's  fife  is  retrieved  by  name  of 
victim,  case  number,  their  Social 
Security  Number,  and/or  year  of 
inddent 

Alleged  offender's  file  is  retrieved  by 
aUeged  offender's  name,  case  number, 
their  Social  Security  Number  and/or 
year  of  incident 

Central  registiy  date  is  retrieved  by 
any  identityLig  date  element  on  the  DD 
Form  2486. 


These  files  are  highly  sensitive  and 
must  be  protected  from  unauthorized 
disclosure.  While  records  may  be 
maintained  in  various  kinds  of  filing 
equipment  specific  emphasis  is  given  to 
ensuring  that  the  equipment  areas  are 
monitored  or  have  controlled  access. 
Access  to  records  at  information  or  the  . 
central  registiy  is  limited  to  those 
officials  who  have  been  i»operiy 
screened  and  trained  and/or  have  a  need 
to  know  coiuistent  with  the  purpose  for 
which  the  information  was  coUwted. 
The  threshold  for  'need  to  Imow'  is 
strictly  limited  to  those  officials  who  are 
responsibfe  for  the  identification, 
prevention,  evaluation,  interventfon, 
treatment  and  rehabilitation  of 
beneficiaries  involved  in  abuse  or 
neglect  Also  pertinent  information  is 
limited  to  DoD  and  DON  officials 
responsible  for  intervening  in  abuse 
and/or  n^ect  incidents. 

Information  maintained  on  a 
computer  requires  password  protection. 
Computer  tominals  are  located  in 
supervised  areas  with  access  controlled 
system. 

Family  Advocacy  Program  Staff  will 
ensure  that  the  in-take  assessment  and 
clinical  notes  are  not  duplicated  and 
placed  in  both  the  victim  and  alleged 
offender's  files. 


Family  Advocacy  Program  case 
records  are  maintained  at  the  activity  4 
years  after  the  last  entry  in  the  file.  If 
there  is  no  subsequent  activity  4  years 
after  closure,  the  records  are  transferred 
to  the  National  Personnel  Records 
Center,  9600  Page  Boulevard,  St  Louis, 
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MO  63132-5100,  where  they  are 
retained  for  50  years  and  then 
destroyed. 

Navy  Central  Registry  data  base  is 
retained  permanently  at  the  Naval 
Medical  Information  Management 
Center,  8901  Wisconsin  Avenue, 
Bethesda,  MD  20889-5066. 

Marine  Corps  Central  Registry  data  is  . 
retained  permanently  by  the 
Commandant  of  the  Marine  Corps 
tMHF-20),  Headquarters.  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington,  DC 
20380-1775. 

SYSTBI  lfMNAaEn(S)  AMD  AOOACSS: 

Navy  Central  Registry:  Commanding 
Officer,  Naval  Medical  Management 
Information  Center.  8901  Wisconsin 
Avenue,  Bethesda,  MD  20889-5066. 

Marine  Corps  Central  Registry: 
Commandant  of  the  Marine  Corps; 
Head.  Family  Advocacy  Program  (MHF- 
25],  Headquarters,  U.S.  Marine  Corps,  2 
Navy  Annex.  Washington.  DC  20380- 
1775. 

Navy  Centralized  Child  Sexual  Abuse 
Case  Files:  Chief  of  Naval  Persoimel 
(Per8-661),  2  Navy  Annex,  Washington. 
DC  20370-6610. 

Case  Files:  Cnmmanding  officers  of 
installations  with  Family  Service 
Centers.  Medical  Treatment  Facilities, 
or  Family  Advocacy  Centers  at  naval 
and  marine  corps  activities.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Department  of  the 
Navy's  compilation  of  systems  of 
records  notices. 

NOnnCATION  PftOCBMIRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
infonnation  in  the  case  Qles  about 
themselves  should  address  written 
inquiries  to  the  commanding  officer  of 
the  naval  activity  from  which  they 
received  treatment.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  systems  of 
records. 

Request  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual,  and/or  year  of  the  incident. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  in  the  Navy  Central  Registry 
about  themselves  shall  address  written 
inquiries  for  Navy  case  to  the  Chief, 
Bureau  of  Medicine  and  Surgery,  2300 
E  Street  NW,  Washington,  DC  20372-    . 
5120;  for  the  Marine  Corps  Central 
Registry:  Commandant  of  the  Marine 
Corps  (MHF-25)  Headquarters.  U.S. 
Marine  Corps,  2  Navy  Annex. 
Washington,  DC  20380-1775. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 


Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
infonnation  in  the  centralized  Child 
Sexual  Abuse  files  about  themselves 
should  address  written  inquiries  to  the 
Chief  of  Naval  Personnel  (Per8-661)  2 
Navy  Annex.  Washington,  DC  20370- 
6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

RECOM)  ACCESS  PROCaKMES: 

Individuals  seeking  to  access  records 
about  themselves  in  the  case  files 
should  address  written  inquiries  to  the 
conunanding  officer  of  the  naval  activity 
from  which  they  received  treatment 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  systems  of  records. 

Request  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual,  and/ or  year  of  the  incident 

Individiials  seeking  to  accea* 
information  from  the  Navy  Central 
Registry  about  themselves  shall  address 
written  inquiries  for  the  Navy  Central 
Registry  to  the  Chief,  Bureau  of 
Medicine  and  Surgery,  2300  E  Street 
NW,  Washington.  DC  20372-5120;  for 
the  Marine  Corps  Central  Registry: 
Commandant  of  the  Marine  Corps 
(MHF-25)  Headquarters,  U.S.  Marine 
Corps.  2  Navy  Annex.  Washington,  DC 
20380-1775. 

Individuals  seeking  to  access  records 
about  themselves  contained  in  the 
centralized  Child  Sexual  Abuse  files 
about  themselves  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers-661)  2  Navy  Annex, 
Washington,  DC  20370-6610. 

Requests  should  contain  the  full  name 
and  Social  Security  Number  of  the 
individual. 

CONTESTWIG  RKOm  PMXS)URES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701:  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEQOMES: 

Victim;  offender  other  DoD 
component  Central  Registries;  medical 
and  dental  records;  educational 
institutions;  medical  facilities;  private 
practitioners;  law  enforcement  agencies; 
public  and  private  health  and  welfare 
agencies,  and  witnesses. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 


However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  mtitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
except  to  the  extent  that  disclomira 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  fiaderal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  nile  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(bKl).  (2). 
and  3.  (c)  and  (e)  and  published  in  32 
CFR  part  701.  subpart  G.  For  additional 
information  contact  the  system  manager. 
|FR  Doc.  97-30486  Filed  11-19-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

DEPARTMBfT  OF  LABOR 

Olflc*  Of  SctwoMo-Wortt 
OpportunHtas;  Advisory  Council  For 
School-To-Work  OpporlunitiM;  NoOco 
Of  upon  iMMing 

SUMMUUrr:  The  Advisory  Coimcil  for 
School-to- Work  Opportunities  was 
established  by  the  Departments  of 
Education  and  Labor  to  advise  the 
Departments  on  implementation  of  the 
School-to-Work  Opportunities  Act.  The 
Council  assesses  the  progress  of  School- 
to-Work  Opportunities  systems 
development  and  program 
implementation;  makes 
recoQunendations  r^arding  progress 
and  implementation  of  the  School-to- 
Work  initiative;  advises  on  the 
efiiectiveness  of  the  new  Federal  role  in 
providing  venture  capital  to  States  and 
localities  to  develop  School-to- Woric 
systems  and  acts  as  an  advocate  bx 
implementing  the  School-to-Work 
framework  on  behalf  of  its  stakeholders. 

Time  and  Place:  The  Advisory 
Council  for  School-to-Woik 
Opportunities  will  have  an  open 
meeting  on  Tuesday.  December  2. 1997. 
from  8:30  a.m.  to  4:30  p.m.  at  the 
Renaissance  Mayflower  Hotel.  1127 
Connecticut  Avenue.  NW.  Washington, 
DC  20036. 

Agenda:  The  agenda  for  the  meeting 
will  include  opening  remarks  and  an 
update  on  the  status  of  School-to-Work 
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implementation  from  8:30  aon.  to  10:00 
a.m.  For  the  rest  of  the  day,  the  Council 
will  meet  with  representatives  from  the 
State  School-to-Work  Implementation 
Oanteas  in  small  groups  to  discuss  and 
determine  strategies  for  addressing  State 
sustainability  issues.  The  meeting  will 
close  with  a  summary  of  the  day's 
meeting  and  a  discussion  of  fiiture 
actions. 

PubUc  Fattictpation:  The  meeting  on 
Tuesday,  Daomabm  2, 1097,  from  8:30 
a.m.  to  4:30  pjn.  at  the  Renaissance 
Mayflower  Hotel,  will  be  open  to  the 
public.  Seats  will  be  rasenred  for  die 
medU.  Individuals  with  disabilittos  in 
need  of  special  accommodations  shoiild 
contact  the  Designated  Federal  Offidal 
(DFO).  listed  below,  at  least  sevm  (7) 
days  prior  to  the  meeting. 
KM  RMTMDI MP0RMAT10N  OOirrACT:  P 
Hoye,  Designated  Federal  Official 
(E^).  Advisoy  Council  for  School-to- 
Work  Opportunities.  Office  of  School- 
to-Work  Opportunities.  400  Virginia 
Avenue,  S.W.,  Room  210.  Wasli^igton. 
D.C  (202)  401-4222.  (Ibis  is  not  a  toll 
free  number.) 

Signed  st  Wsshington.  aC  this  ITtfa  day 
of  Nowmbar  1987. 


JmWs 

Acting  AMaUantSecnlaty  for  Voeatkmaimd 
Adah  Bdncatkm.  Departmant  of  Education. 

Acting  Aaaiatant  Sacrataiy.  Empicymentand 

Tmining  Admlniatmtioa,  Dspailment  of 

UJbar. 

[PR  Doc.  97-30492  Piled  11-19-97;  8:45  am) 
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DEPARTMENT  or  OffPIQY 


EnvtoWMMHlil  tap 


;  Department  of  Energy. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  bi^Mct  Statement 


P.  TbeDepaitmentof  Enogjr 
(DOE)  intends  to  prepare  an 
Envixonmental  bnpact  Statement  {gIS) 
and  contbict  a  piAlic  scoping  {uooass 
tat  a  proposal  to  construct  and  operate 
a  bcUity  known  as  tbe  Advanced  iMfijted 
Waste  Trsatment  PlD|Bct  (AMWTI^  at 
the  Idaho  National  Engineering  and 
Environmental  Labontory  (1NEEL). 
Under  the  tonus  of  a  1995  Court  birder/ 
Settlement  Agreemmt  with  the  StMe  of 
Idaho  in  tfae  case  of  AiMc  Ssnrfce  Co. 
V.  BcM.  Qvil  No.  91-003^^-S-E|L  (D. 
Idaho)  (Lead  case),  DOE  agreed  to 


firocure  a  treatment  bdlity  for  mixed 
ow-level  waste,  ttmisuranic  waste  and 
alpha-contaminated  mixed  low-level 
waste,  and  to  treat  transuranic  waste 
that  requires  treatment  so  as  to  permit 
disposal  outside  of  the  State  of  Idaho  at 
the  Waste  Isolation  Pilot  Plant  in  New 
Mexico  or  other  acceptd>le  disposal 
facility.  DOE  also  needs  to  manage  DOE 
alpha-contaminated  mixed  iow-level 
waste,  transuranic  waste,  and  mixed 
low-level  waste  in  a  manner  that  wrill 
comply  with  applicable  laws  and 
requirements,  and  protect  the 
environment  and  the  health  and  safety 
of  the  workns  and  the  public  in  a  cost- 
effective  manner.  The  AMWTP  EIS  will 
assist  the  DepartmeiU  in  nflHng  the 
necessary  decisions  to  comply  with  the 
Settlement  Agreement  and  omw 
applicable  requirements  iat  these 
wastes. 

DOE'S  proposed  action  is  to 
implement  a  proposal  from  Mtish^ 
Nuclear  Fuels  Limited,  Inc.  (BNFL)  to 
construct  and  operate  the  AMWTP  at 
the  WEEL.  The  AMWTP,  as  proposed 
by  BNFL,  would  retrieve,  sort, 
characterize,  and  treat  mixed  low-level 
waste  and  apimndmately  65,000  cubic 
meters  of  alpha-contaminateid  mixed 
low-level  waste  and  transuranic  %vaste 
currently  stored  at  the  INEEL 
Radioactive  Waste  Management 
CtMnplex,  and  parlragw  the  treated  waste 
for  shipment  off  site  fi>r  di^osaL  The 
AMWTP  would  employ  thomal 
treatment  processes  (incineration  and 
vitrification)  and  also  treat  similar 
iwaetes  generated  by  ongoing  INEEL 
activitias  and  activitias  atpttarOOE 
•itee. 

This  EIS  will  make  use  of  pcovlously 
devaloped  iiyionaation  and  analyses  hy 
"tisring"  from  otbar  environmental 
impact  statements,  iiMrliiHiiy  (i)  the 
D^Mrtment  of  Enngy  Programmatic 
Spent  Nuclear  Fuel  Managsment  and 
Idaho  National  Engineering  Laboratory 
Environmoital  Rastontion  and  Waste 
Managsment  Programs  Final  EIS  <a<F  A 
INEL  EIS)  (DQB/EIS-0203-F).  issued 
^»il  1995;  (2)  die  DOE  Waato 
Management  Proyammatir 
Environmental  Impact  Statement  (WM 
PEIS)  (DOE/EIS-0200^.  issued  May 
1097:  and  (3)  the  Waste  Isolation  Pilot 
Plant  Disposal  Phase  Pinal 
Siqpplemental  Environmn^  Impact 
Statenent  (SSIS-4I)  (IXK/EIS-002S-^S- 
2).  issued  SeptenAar  1997.  DOE  will 
cmdact  two  public  scoping  waricsht^ 
and  welcomes  public  comment  on  the 
scope  of  dte  pnqxised  EIS. 
MTB:  The  public  scoping  period  begins 
with  the  publication  of  this  Notice  in 
the  FMeral  lagialsr.  DOE  invites  other 
Federal  agencies.  Native  Americen 


bfbes.  State  and  local  governments  and 
the  general  public  to  comment  on  the 
scope  of  this  HS.  DOE  must  receive 
scoping  comments  by  January  9. 1998. 
to  ensure  consideration,  although  DOE 
will  consider  comments  recrt ved  after 
that  date  to  the  extent  practicable. 

Two  puUic  workshops  ?rill  be  held 
during  this  scoping  period: 
December  4. 1997— Borah  High  SdiooL 

6001  Cassia,  Boise,  ID;  6:30  jmi-OKK) 

pm 
December  9. 1997— Ta3rlorview  Junior 

High  School,  350  Castlerock  Lana. 

Idaho  Falls,  ID;  6:30  pm-9:00  pm 

These  worksht^  will  provide  the 
public  with  information  about  the 
proposed  project  and  an  opportunity  to 
commeirt  on  the  scope  of  umb  EIS,  • 
including  the  reesonable  alternatives 
and  iasues  that  the  Department  should 
consider.  Written  comments  may  be 
submitted  to  DOR  at  these  woricshops. 
sent  by  Cacsimile  to  (208)  52&-0598,  or 
mailed  to  the  EIS  Document  Manager. 
Mr.  John  E.  Medema,  at  the  address 
listed  below. 

A0IMB9B:  Written  comments  on  this 
EIS  should  be  sent  to:  Mr.  John  E. 
Medema,  Document  Manager,  Advanced 
Mbnd  Waste  Tteatment  PitMJect  EIS. 
U.S.  Department  of  Enogy,  Idaho 
Operations  Office,  690  Eneigy  Drive,  MS 
1117.  Idaho  Falls,  ID  83402,  Facsimile: 
(206) 526-0590. 

TOR  RMfTMER  MfiOMMTION  OOirrACT:  To 
request  information  about  this  EIS,  or  to 
be  placed  on  the  EIS  document 
distribution  list,  please  call  the  24-4iour 
toll-free  information  line  at  1-800-700- 
2680. 

For  general  infonnation  dxMrt  te 
DOE  NMional  Environment^  Policy  Act 
(NEPA)  process,  pleese  contacb  Carol 
Borgstrom.  Director,  OfiBce  (rfNEPA 
Polky  uid  Assistance  (EH-42),  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW, 
Washington.  D.C  20585-0119.  Phone: 
(202)  SOO-'teOO.  Mwsssgni:  (800)  472- 
2756,  Facsimile:  (202)586-7031. 


^iproximatriy  2S4XN)  cubic  matan  of 
alpha-contaminated  low-level  waste  and 
40.000  cubic  meters  of  transuranic 
waste  are  currently  stored  at  the 
Radioactive  Waste  Management 
Complex  at  INEEL.  Apimndmately  95% 
of  this  waste  is  contaminated  with 
Resource  Consovation  and  Recovery 
Act  (RCRA)  hazardous  waste,  classifying 
it  as  "mixed  waste."  INEEL  also  is 
storing  mixed  low-level  waste  (wdiich 
refers  herein  to  mixed  low-level  Mraste 
other  than  alpha-contaminated  mixed 
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low-level  waste).  Additionally,  some  of 
these  wastes  are  in  containers  that 
include  asbestos  and  polychlorinated 
biphenyls,  which  are  regulated  under 
the  Toxic  Substances  Control  Act 
Similar  wastes  are  generated  as  a  result 
of  ongoing  environmental  restoration, 
decontamination  and  decommissioning, 
waste  retrieval  projects,  and  other 
activities  at  INEEL  and  other  DOE  sites. 
Depending  on  decisions  resulting  from 
the  Federal  Facilities  Compliance  Act 
process  and  the  Waste  Management 
Programmatic  EIS,  up  to  120,000  cubic 
meters  of  such  wastes  from  other  DOE 
sites  could  be  treated  at  the  proposed 
AMWTP.  To  protect  the  environment 
and  public  health  and  meet  existing 
regulatory  requirements,  including  the 
RCRA  Land  Ehsposal  Restrictions,  these 
wastes  must  be  treated  and  packaged 
appropriately  for  shipment  to  a  disposal 
facility. 

In  May  1995,  the  £)epartment  issued 
its  Record  of  Decision  (ROD)  (60  FR 
28680.  June  1, 1995)  for  the  Department 
of  Energy  Programmatic  Spent  Nuclear 
Fuel  Management  and  Idaho  National 
Engineering  Laboratory  Environmental 
Restoration  and  Waste  Management 
Programs  Final  EIS  (SNF  ft  INEL  EIS) 
(DOE/EIS-0203-F).  One  of  the  decisions 
announced  in  that  ROD  was  to  manage 
tiansuianic  waste  by  building 
"treatment  fiKrilities  necessary  to 
comply  with  the  Federal  Facility 
Compliance  Act.  Treatment  of 
transuranic  waste  at  a  minimiim  will  be 
for  the  purpose  of  meeting  waste 
acceptance  criteria  for  disposal  at  the 
Waste  Isolation  Pilot  Plant  (near 
Carlsbad,  New  Mexico)  and  will  occiu* 
on  a  schedule  to  be  negotiated  with  the 
State  of  Idaho." 

On  October  17.  1995,  the  State  of 
Idaho,  the  Department  of  the  Navy,  and 
the  Department  of  Energy  settled  the 
case  of  Public  Service  Co.  of  Colorado  v. 
Ban.  Qvil  No.  CV  gi-0035-S-EJL  (D. 
Idaho)  (Lead  case).  Certain  conditions  of 
the  Idaho  Court  Order/Settlement 
Agreement  obligated  the  Department  to: 

•  Commence  procurement  of  a 
treatment  facility  at  the  INEEL  for  the 
treatment  of  mixed  (low-level)  waste, 
transuranic  waste,  and  alpha- 
contaminated  mixed  low-level  waste; 

•  Execute  a  procurement  contract  for 
the  treatment  facility  by  June  1, 1997, 
complete  construction  of  the  facility 
by  Diacember  31,  2002,  and  commence 
o{)eration  by  March  31,  2003. 

•  Treat  waste  shipped  to  Idaho  for 
treatment  in  the  treatment  facility 
within  six  months  (with  the  exception 
of  two  cubic  meters  of  mixed  low- 
level  waste  &om  the  Mare  Island 
Naval  Shipyard); 


•  Ship  transuranic  waste  received  from 
another  DOE  site  for  treatment  at  the 
INEEL  outside  the  State  of  Idaho  for 
storage  or  disposal  mthin  six  months 
of  treatment. 

In  accordance  with  the  Settlement 
Agreement,  DOE  conducted  a 
procurement  for  a  facility  to  treat  mixed 
low-level  waste,  transuranic  waste,  and 
alpha-contaminated  mixed  low-level 
waste  at  the  INEEL.  On  December  20, 
1996,  EXDE  executed  a  phased  contract 
with  BNFL  to  construct  and  operate  the 
proposed  AMWTP.  Phase  1.  currently  in 
progress,  involves  information-gathering 
by  BNFL,  DOE  performing 
environmental  analysis  imder  the 
National  Environmental  Policy  Act 
(NEPA),  RCRA  and  other  permitting 
activities  by  BNFL,  and  other  planning 
activities  needed  to  support  the  project 
if  DOE  decides  to  implement  the 
proposed  action.  Contract  phases  2  and 
3  would  involve  the  construdtion  and 
operation  of  the  AMWTP  and  would 
occiir  only  after  the  issuance  of  a  Record 
of  Decision  in  which  the  Department 
indicated  its  decision  to  implement  the 
proposed  action. 

To  support  the  contractor  selection 
process  for  the  AMWTP,  DOE  undertook 
the  following  actions  in  accordance 
with  DOE  NEPA  regulations  (10  CFR 
Part  1021.216):  (1)  Required  that  offisrors 
submit  environmental  data  and  analyses 
as  part  of  their  proposals;  and  (2) 
independently  verified  the  accuracy  of 
the  environmental  data  and  analyses, 
and  prepared  a  confidential 
environmental  critique  of  each  offisror's 
proposal.  (The  critique  included  a 
disciission  of  the  purpose  of  the 
procurement,  the  salient  characteristics 
of  each  offeror's  proposal,  permits, 
licenses  and  approvals  needed,  and  a 
comparative  evaluation  of  the  potential 
environmental  impacts  of  the  offers.) 
DOE  is  preparing  an  environmental 
synopsis,  based  on  the  environmental 
critique,  to  document  the  consideration 
given  to  environmental  fiactors  and  to 
record  that  the  relevant  environmental 
consequences  of  reasonable  alternatives 
have  been  evaluated  in  the  selection 
process.  The  environmental  sjmopsis 
will  be  made  publicly  available  and 
incorporated  into  this  EIS. 

The  proposed  action  to  be  analjrzed  in 
the  AMWTP  EIS  is  consistent  with  the 
ROD  for  the  SNF  ft  INEL  EIS  and  meets 
the  requiremmts  of  the  Court  Order/ 
SetUement  Agreement  The  Department 
of  Energy  must  decide  if  it  will 
implement  Phases  2  and  3  of  DOE'S 
contract  with  BNFL  to  construct  the 
facility  and  treat  mixed  low-level  waste, 
transuranic  waste,  and  alpha- 
contaminated  mixed  low-level  waste  at 
theDMEEL. 


The  EIS  Schfedule 

The  SetUement  Agreement  requires 
DOE  to  ship  alpha-contaminated  mixed 
low-level  waste  and  transuranic  waste 
now  located  at  the  INEEL.  cunently 
estimated  at  65,000  cubic  meters  in 
volume,  to  the  Waste  Isolation  Pilot     ^ 
Plant  or  other  disposal  facility 
designated  by  DOE  by  a  target  date  of 
December  31,  2015.  If  the  target  date 
cannot  be  met.  the  waste  will  be 
shipped  no  later  than  December  31, 
2018.  To  comply  with  the  Settlement 
Agreement,  construction  of  the 
proposed  AMWTP  must  begin  in  1999. 
Therefore,  DOE  is  planning  to  complete 
the  EIS  and  issue  a  Record  of  Dedsion 
by  November  1998. 

Aitsmatives 

Propoaed  Action 

Under  the  proposed  action,  HXSE 
would  implement  Phases  2  and  3  of  the 
contract  with  BNFL  to  construct  and 
operate  a  facility  for  thermally  treating 
mixed  low-level  waste,  transuranic 
waste,  and  alpha-contaminated  mixed 
low-level  waste  according  to  the 
treatments  required  under  the  RCRA 
Land  Disposal  Restrictions,  as 
necessary.  The  proposed  waste 
treatment  process  consists  of:  retrieving 
wastes  from  above-ground  storage, 
characterizing  and  separating  wastes, 
thermally  treating  up  to  25%  of  the 
waste  using  incineration  and 
vitrification!  and  treating  the  remaining 
waste  using  the  physical  waste  form 
modification  processes  of  super- 
compaction  and  macro-encapsulation. 
Under  the  proposed  action,  die  AMWTP 
may  treat  up  to  120,000  cubic  meters  of 
DOE  waste  from  other  DOE  sites. 

Other  Action  Alternatives 

During  the  procurement  process,  all  of 
the  qualified  offerors  proposed  a  similar 
combination  of  thermal  and  physical 
treatment  processes.  Nevertheless,  DOE 
intends  to  consider  in  the  EIS  other 
treatment  alternatives,  including  but  not 
necessarily  limited  to  non-thermal  (e.^., 
chemical  treatment),  other  thermal 
technologies  (e.g.,  vitrification),  and 
physical  treatment  processes  (e.g., 
repackaging),  and  y^  analyze  a  range 
of  those  treatment  processes  (or 
combinations  of  processes)  that  DOE 
determines  are  reasonable  alternatives 
to  the  proposed  action.  DOE  invites 
comments  on  these  treatment  options 
and  suggestioiM  for  other  alternatives 
that  DOE  should  consider  in  the  EIS. 

No  Action 

The  Council  on  Environmental 
Quality  NEPA  Regulations  (40  CFR  parte 
1500-1508)  and  the  DOE  NEPA 
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Regulations  (10  CFR  part  1021)  reqalre 
the  analysis  of  a  no  action  alternative. 
Under  the  no  action  alternative,  DOE 
would  cantinue  storing  mixed  low-level 
waste,  alpha-contaminated  mixed  low- 
level  waste  and  transuranic  waste  in  the 
existing  RCRA  Type  0  storage  modules 
and  the  earthen  covered  b«m  at  the 
Radioactive  Waste  Management 
Complex.  The  waste  stond  in  the 
eerthen  berm  of  the  Transuranic  Storage 
Area  Retrieval  Enclosure  would  not  be 
retrieved.  Under  the  no  action 
alternative,  all  INEEL  activities 
supporting  the  Waste  Isolation  Pilot 
Plant  would  cease  once  the  current 
inventory  of  waste  that  is  now  ready  for 
transport  to  the  Waste  Isolation  Pilot 
Plant  has  been  shipped.  Waste  currently 
stored  in  the  RCRA  Type  II  storage 
modules  at  the  Radioactive  Waste 
Management  Complex  that  could  not  be 
shipped  to  the  Waste  Isolation  Pilot 
Plant  would  remain  in  storage 
indefinitely.  If  DOE  selects  the  no  action 
alternative,  the  contract  with  BNFL 
would  be  terminated  for  convenience. 

Ralaiad  NEPA  Dadsioiis  and  Revfaws 

This  tiered  EIS  will  use.  and 
sunplament  as  necessary,  the 
infoamatfon  and  analyses  contained  in: 
(1)  the  SNF  ft  INEL  EIS.  (DOE/EIS- 
0203-F);  (2)  the  WM  PEIS.  CDQE/EIS- 
200-F)  and  (3)  SEIS^  (DQB/EIS-0026- 
S-2). 

Volume  2  of  the  SI4F  ft  INEL  EIS. 
issued  in  April  1995.  is  a  site-wide  EIS 
far  environmental  restoration  and  waste 
management  activites  at  die  INEEL 
Volimw  2  includes  analysis  of  the 
potential  environmental  impacts 
associated  wi A  treating  alpha- 
contaminMsd  and  transuranic  mixed 
wastes  and  p»^^»B*"g  the  waste  for 
shipment  to  a  DOE  approved  repository. 
The  SNF  ft  INEL  EIS  evaluated  t«ro 
proposed  generic  treatment  fcdlities: 
the  Private  Sector  Alpha  Low-Level 
Waste  Treatment  FadUty.  and  the  Idaho 
Waste  Procesdng  FadUty.  The  SNF  ft 
INEL  EIS  envisiosied  that  these  projects 
would  be  identical  (except  for  how  ttiey 
would  be  funded  axid  opoated)  and 
would  involve  thomal  (indnamtion) 
and  non-tfiennal  treatment  processes. 
The  SNF  ft  INEL  EIS  also  envisioned 
that  only  one  of  these  projects  woidd 
ultimately  be  implementaid,  and  that 
appropriate  fcutto  NEPA  review  would 
be  conducted  before  DOE  wrould  dedde 
to  implement  onaof  the  projects.  In  the 
SNF  ft  INEL  EIS.  die  potential 
environmental  impacts  of  these  facilities 
were  analysed  suffidently  to  assess 
their  incremental  contribution  to  the 
cumulative  impacte  of  past,  present  and 
reasonaUyfarsseeabte  fiituie  activities 
at  the  INEEL 


The  WM  PEIS.  issued  in  May  1997,  is 
a  DOE  complex-wide  study  examining 
the  potential  environmental  impacte 
associated  with  mjinng<ng  five  types  of 
radioactive  and  hazardous  wastes 
generated  by  past,  present,  and 
reasonably  foreseeable  future  activities 
at  24  major  sites  located  around  the 
United  States.  The  five  types  of  waste 
examined  by  the  WM  PEIS  are  mixed 
low-level  radioactive  wraste  (induding 
alpha-contaminated  mixed  low-level 
waste),  low-level  radioective  waste, 
transuranic  waste,  hazardous  waste,  and 
high-level  radioactive  waste.  The  WM 
PQS  preferred  treatment  alternative  for 
mixed  low-level  waste  is  treatment  at 
DOfi  fsdlities  (indudii^  INEEL).  The 
WM  PEIS  preferred  alternative  for 
transuranic  waste  involves  treatment  at 
TXJE  facilities  that  have  significant 

auantities  of  transuranic  wraste,  such  as 
le  INEEL  Based  on  the  preferred 
alternative,  treated  transuranic  waste 
would  be  stored  where  it  is  treated 
pending  decisions  on  a  final  repository 
(see  below).  A  WM  PEIS  Recc»d  of 
Decision  has  not  ]ret  been  issued  for  any 
waste  types. 

The  SEIS-n  assesses  v^iether  to 
dispose  of  transuranic  waste  at  the 
Waste  Isolation  Pilot  Plant,  and 
reasonable  options  tot  transportation 
and  other  activities  associated  with 
digpoaal,  as  well  as  reasonable 
altematives  concmnlng  quantities, 
sources,  and  treatment  of  transuranic 
waste  for  disposal.  Tlie  Department's 
preferred  alternative  in  SQS-II  is  to 
dispose  of  post-1970  defense 
transuranic  waste  at  the  Waste  Isolation 
Pilot  Plant,  and  to  transport  the  waste  to 
the  Waste  Isiriation  Pilot  Plant  by  truck 
(althou^  DOE  would  continue  to 
explore  the  avail^ility  of  safe  and  cost- 
efibctive  commercial  nil 
tnmsportatiim).  The  prefaned 
alternative  is  consistent  with  the 
proposed  action  that  wrill  be  analyzed  in 
the  AMWTP  EIS. 

In  addition  to  the  programmatic  EISs 
described  above,  the  Hi^-Level  Waste 
and  Facilities  Disposition  (HLWFD)  EIS 
is  an  ongoing  NEPA  analysis  that  is 
potnxtirily  rriatsd  to  the  AMWTP  EIS. 
The  HLWFD  EIS  will  analyze  the 
potential  environmental  impacte  of 
treating  INEEL's  high-level  waste  and 
assodated  radioactive  waste.  The 
HLWFD  EIS  is  pctfentially  relevant  Ur 
the  proposed  Advanced  Mixed  Waste 
Treatment  Project  EIS  because  a  small 
portion  of  the  raiUoaetive  waste  (not 
hl^-level  waste)  oonsidatBd  in  the 
finineK  EIS  is  a  candidate  fat  treatment 
at  the  proposed  AMWTP.  A  Notice  of 
Intent  to  pr^tare  the  HLWED  EIS  was 
issued  on  Sept«nber  19, 1997  (02  FR 
49209). 


PraHminary  Identification  of  EIS 

•  Potential  effecte  on  the  Snake  River 
Plain  Aquifer; 

•  Effecte  of  emissions  and  discharges 
from  the  thermal  treatment  of  mixed 
low-level  waste,  alpha-contaminated 
mixed  low-level  waste,  and 
transuranic  waste; 

•  Potential  effecte  on  the  public  and 
workers  from  exposure  to  radiological 
and  hazardous  materials,  during 
normal  operations  and  from 
reasonably  foreseeable  acddente; 

•  Potential  effecte  on  air,  soil,  and  water 
quality,  from  normal  operations  and 
reasonably  foreseeable  accidente; 

•  Potential  effecte  on  members  of  the 
pid>Hc,  including  minority  and  low 
income  populations,  from  normal 
operations  and  reasonably  foreseeable 
acddente; 

•  Pollution  prevention,  waste 
minimisation,  and  energy  and  water 
use  reduction  technologies  to 
eliminate  or  reduce  use  of  energy, 
water,  and  hazardous  substances,  end 
to  minimise  environmental  impacte; 

•  Potential  socioeconomic  impacte, 
including  potential  impacte 
Bssodated  with  the  nun^wr  of 
workers  needed  for  operations; 

•  Potential  impacte  on  cultural  and 
historic  resources: 

•  Regulation  of  commercial  operations 
on  a  IXK  site; 

•  Compliance  with  applicable  Federal, 
Stete,  and  local  requiremente  and  the 
Court  Order/Settiement  Agreement; 

•  Potential  cumulative  enviroiunental 
impacte  of  all  past,  present,  and 
reasonably  foreseeable  foture 
operations  at  the  INEEL; 

•  Potential  irreversible  and  irretrievable 
conunitment  of  resources  tmd  the 
ultimate  use  of  INEEL  land; 

•  Potential  environmmtal  impacte. 
including  long  term  risks  to  humans, 
sssociated  with  constructing, 
opemting.  and  decommissicming  the 
AMWTP. 

Issued  in  W—hii^on,  D.C  on  Novsmbar 
17, 1987.  t 

Acting  Assistant  Secretary  Environment. 

Safety  and  Heath. 

(FR  Doc  87-30536  FUsd  Il-IA-B?:  8.-4S  and 
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AQBMJV:  Department  of  Energy. 
action:  Notice  of  open  meeting. 
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f:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Savannah  River  Site. 
DATES  AND  TIMES:  Friday  &  Saturday. 
December  5-6, 1997:  8:30  a.m.-5:00 
p.m. 

ADDRESSES:  The  December  5-6, 1997 
meetings  will  be  held  at:  Ocean  Plaza, 
Oceanfront  at  15th  Street,  Savannah, 
Georgia  31328. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Gerri  Flemming,  Public  Accountability 
Specialist,  Environmental  Restoration 
and  Solid  Waste  Division,  Department 
of  Energy  Savannah  River  Operations 
OfBce,  P.O.  Box  A,  Aiken,  S.C  29802 
(803) 725-5374. 

SUPPLEMBTTARY  information: 

Pnrpoae  of  the  Board 

The  piupose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its  ° 
regulators  in  the  areas  of  environmental 
restoration,  waste  management  and 
related  activities. 

Tentative  Agenda 

Friday,  December  5, 1997 

8:30  a.m. — Review  applications  of 
potential  candidates  for  Board 
membership  and  select  three  qualified 
applicants  per  Board  vacancy 

5:00  p.m. — Aajouro 

Saturday.  December  6  1997 

8:30  a.m. — Review  applications  of 
potential  candidates  for  Board 
membership  and  select  three  qualified 
applicants  per  Board  vacancy 

5:00  p.m. — Adjourn. 

If  necessary,  time  will  be  allotted  after 

public  comments  for  items  added  to  the 

agenda,  and  administrative  details. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Individuals  who  wish  to  make 
oral  statements  pertaining  to  agenda 
items  should  contact  Gerri  Flemming's 
o£Bce  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  in  the  agenda. 
The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
£ashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  m«xim,«m  of  5  minutes  to 
present  their  comments  at  the  end  of 
each  day. 


Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room.  lE^-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  wrting  to  Gerri 
Flemming,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A.  Aiken,  S.C.  29802,  or  by  calling 
her  at (803)  729-5374. 

luued  at  Waahington.  DC  on  November  12, 
1997 

Rachel  Samnal, 

Deputy  AdviatxyCkunndttBehtaaagBmmt 
Officer. 
[FR  Doc.  97-30510  Filed  11-19-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Secretary  of  Enargy  Advisory  Board; 
Notica  of  Opan  Maating 

AGENCY:  Department  of  Energy. 
SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Laboratory  Operations  Board. 

Date  and  Time:  Tuesday,  December  9, 
1997,  9:00  a.m.-3:30  p.m. 

Place:  Georgetown  University 
Conference  Center,  Salon  H.  3800 
Reservoir  Road.  NW.  Washington.  DC 
20057. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C  20585,  (202)  586- 
1709. 

8UPPLBie«TARY  WrORMATTON:  The 
purpose  of  the  Laboratory  Operations 
Boaod  is  to  provide  advice  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  strategic  direction  of  the 
Department's  laboratories,  the 
coordination  of  budget  and  policy  issues 
affecting  laboratory  operations,  and  the 
reduction  Of  unnecessary  and 
counterproductive  management  burdens 
on  the  laboratories.  The  Laboratory 
Operations  Board's  goal  is  to  facilitate 
the  productive  and  cost-effective 
utilizatton  of  the  Department's 
laboratory  system  and  the  application  of 
best  business  practices. 

TentatiTe  Agenda 

Tuesday,  December  9,  1997 
9:00-9:30  AM — Introductory  Remarks 


9:30-10:30  AM— Status  Report  on  LOB 
Recommendations 

10:30-10:45  AM— Break 

10:45-11:30  AM— Report  on  Mltltiple 
Laboratory  Projects 

11:30-12:00  PM— Public  Comment 
Period 

12:00-1:00  PM— Ltmch 

1:00-1:30  PM — ^Progress  Rep<»t  on 
Ongoing  Studies 

1:30-2:00  PM— Report  on  New 
Activities 

2:00-2:45  PM— Woridng  Session 

2:45-3:15  PM— Public  Comment  Period 

3:15-3:30  PM— Closing  Remarks 

3:30  PM— Adjourn 

This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation 

The  Chairman  of  the  Laboratory 
Operations  Board  is  empowered  to 
conduct  the  meeting  in  a  vny  which 
will,  in  the  Chairman's  judgment. 
Cacilitate  the  orderly  conduct  of 
business.  Daring  its  meeting  in 
Washington,  D.C.,  the  Labtnatory 
Operations  Board  Mrelcomes  puUic 
comment.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they  sign  up 
at  the  beginning  of  the  meeting.  The 
Laboratory  Operations  Board  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  commenta 
may  be  submitted  to  Skila  Harris. 
Executive  Director.  Secretary  of  Energy 
Advisory  Board.  AB-I.  US  Department 
of  Energy,  1000  Independence  Avenue. 
SW.  Washington.  DC  20585. 

Minntss 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  PubUc  Reading 
Room.  1^190  Forrestal  Building.  1000 
Independence  Avenue.  SW, 
Washington.  D.C.  between  9:00«.m. 
and  4:00  p.m..  Monday  through  Friday 
except  FcMderal  holidays.  Infonnation  on 
the  Laboratory  Operations  Board  may 
also  be  found  at  the  Secretary  of  Ei^prgy 
Advisory  Board's  web  site,  located  at 
http:y/%vww.hr.doe.gov/seab. 

Issued  at  Washington.  D.C,  on  November 
17, 1997. 
KaclMl  M.  Samnri, 

Deputy  Advisory  Committee  ManagBment 
Officer. 

[FR  Doc.  97-30509  FUed  11-19-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Sactatery  Of  Enaigy  Advtaory  Board; 
wcwca  oi  upan  Maaorig 

AOBICV:  Departmmt  of  Energy. 
SUMMARY:  Consistrat  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  L  No.  92-463. 
86  Stat  770).  notice  is  hereby  given  of 
the  following  advisory  committee 
meeting: 

Name:  Secretaiy  of  Energy  Advisory 
Board — Openness  Advisory  Panel. 

Date  and  Time:  Wednesday. 
Deconber  3. 1997.  9:00  A.M.— 4:00  P.M. 

Addiess:  Jefbrson  Hotel,  Monticello 
Room.  1200  leth  Street,  Washington, 
D.C 

FOR  FURTHDIMPOnMATION  CONTACT: 
Richard  C  Burrow,  Secretary  (rf  Energy 
Advisory  Board  (AB-1).  US  E)epartnient 
of  Energy.  1000  Independence  Avenue. 
SW.  Waahington.  D.C  20585.  (202)  586- 
1709. 


ikTlON:  Purpose  of 
the  Openness  Advisoy  Panel:  To 
provide  advice  to  the  Secretary  of 
Energy  Adviaory  Board  regarding  the 
status  and  strat^ic  directton  of  uie 
Department's  clusification  and 
declassification  policies  and  programs, 
and  other  aspecta  of  the  Department's 
ongoing  Openness  Initiative.  The 
Panel's  work  will  help  institutionalize 
the  Department's  Opomess  Initiative. 

Tentative  Agenda 

Wednesday.  December  3, 1997 

9:00-9:30  AM 
Opening  Remarks  ft  Introductions— R. 
Meserve.  Chairman 
9:30-10KX»AM 
Subgroup  Rep(Hl:  Assessment  of  the 
Yucca  Moilntain  Site's  Electronic 
Records  Management  S]rstem — ^T. 
Wade  ft  E.  Willis.  OAP  Members 
10^)0-10:45  AM 
Status  Report:  Records  Management 
hnplementation  Strategy  &  Status — 
S.W.  Hall.  DOE  Chief  Information 
CMBcer 
10:45-11:00  AM 

Break 
11.-00-11:45  AM 
Status  Report:  Declassification 
Implementation  Strategy  ft  Status — 
Brian  Siebert.  DOE  Office  of 
Declassification 
11:45-12:00  PM 

Public  Comment 
12:00-1:00  PM 

Lunch 
1:00-2:00  PM 
Panel  Discussion:  Records 
Management  "Best  Practices":  the 
Field  Management  Penpective — 
Guest  Panelista  ft  OAP  Memben 


2:00-2:15  PM 

Break 

2:15-3:30  PM 

Working  Session:  Discussion  of  the 
OAP  Work  Plan 

3:30-4:00  PM 

Public  Comment 
4K)0PM 

Adjourn 

This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

PuUk  Partkipaiian 

The  Chairman  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
way  which  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Washington.  D.C  the  Panel  welcomes 
public  comment  Members  of  the  public 
will  be  heard  in  the  order  in  which  they 
sign  up  at  the  beginning  of  the  meeting. 
The  Panel  will  make  evoy  effort  to  hear 
the  views  of  all  interested  parties. 
Written  commenta  may  be  submitted  to 
Skila  Harris.  Executive  Director. 
Secretary  of  Energy  Advisory  Board. 
AB-1,  US  Department  of  Energy.  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  (^te  of  the  meeting  due  to 
programmatic  issues  that  had  tt>  be 
resolved  prior  to  publication. 

Minutas  and  Tranacr^ 

Available  for  public  review  and 
cop]ring  approximatoly  30  days 
following  the  meeting  at  the  Freedom  of 
Information  Public  Reading  Room.  lE- 
190  Forrestal  Building.  1000 
Independence  Avenue.  SW, 
Washington.  D.C,  between  0:00  AJ^ 
and  4:00  P.M..  Kfonday  through  Friday 
except  Federal  holidays.  Infonnation  on 
the  Openness  Advisory  Panel  may  also 
be  found  at  the  Secretary  of  Energy 
Advisory  Board's  web  site,  located  at 
http7/www.hr.doe.gov/se^. 

bsuad  at  Washington,  D.C ,  on  Novambor 
17, 1997. 

SaclwlM.Samnal. 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc  97-30537  FUkI  11-19-«7;  8:45  am] 
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Fadarri  Enargy  Ragulatory 


[DoGkalNa  RP97-6-00q 

Algonquin  Qaa  Tianamlaalon 
Company!  Notioa  of  OompHanoa  FINng 

Novgmber  14. 1997. 

Take  notice  that  on  November  12. 
1997,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  ita  FERC  Gas  Tariff , 
Fourth  Revised  Volume  No.  1,  the 
following  tariff  sheeta.  to  beccHne 
efifoctive  November  1, 1997: 

Sub  Third  Raviaed  Sheet  No.  714 
Sub  Original  Sheet  No.  715 

Algonquin  asswta  that  the  purpose  of 
this  filing  is  to  comply  Mfith  the  Federal 
Energy  Regulatory  Commission's  Letter 
Order  issued  October  27, 1997,  in 
Docket  No.  RP97-5-008,  which  required 
Algonquin  to  file  substitute  tariff  sheeta 
reflecting  the  correct  version  numbers 
for  GISB  standards  incorporated  by 
refomtce  on  Sheet  Nos.  714  and  715. 

Algonquin  states  that  the  above  listed 
tariff  sheeta  contain  the  modifications 
reqiiired  l^  the  October  27, 1997  letter 
order. 

Algonquin  states  that  copies  of  the 
filing  were  served  on  all  affected  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  sudi  protesta  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protesta   - 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestanto  parties  to  the  proceeding- 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspecticm  in  the  Public  Reference 
Room. 

LoMaCMlMll. 
Secretary. 

(FR  Doc  97-30459  FUed  ll-l»-«7:  8:45  am) 
I  oooK  sn7-»i-« 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  ftogulotory 
Commission 

(Pocket  Noe.  RP97-«H)04  and  RP97-W- 

ooq 

Algonquin  LNG,  Inc.,  Notice  of 
Compliance  Rling 

November  14. 1997. 

Take  notice  that  on  November  12, 
1997,  Algonquin  LNG,  Inc.  (ALNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
Sub  First  Revised  Sheet  No.  83  to  be 
effective  November  1,  1997. 

ALNG  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
October  30, 1997,  in  Docket  Nos.  RP97- 
90-002,  003  and  RP97-99-003,  004 
which  required  AU^iG  to  reflect  the 
proper  version  numbers  for  GISB 
standards  incorporated  by  refiarence  on 
Sheet  No.  83. 

ALNG  states  that  Sub  First  Revised 
Sheet  No.  83  contains  the  modifications 
required  by  the  October  30, 1997  letter 
order. 

ALNG  states  that  copies  of  tbis  filing 
were  served  on  all  affected  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of  . 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoteaCMheil, 
Secretary. 

(FR  Doc.  97-30454  Filed  11-19-97;  8:45  am) 
aaiMG  oooc  tn7-«t-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doctot  Na  RP98^43-000] 

Anadarto  Qatharing  Company;  Notice 
of  Statements  of  Refunds  Due 

November  14. 1997. 

Talce  notice  that  on  November  10, 
1997,  Anadarko  Gathering  Company 
(Anadarlu))  pursuant  to  the 
Commission's  Order  dated  September 


10. 1997,  in  Public  Service  Company  of 
Colorado,  et  al.  Docket  No.  RP97-369- 
000,  et  al.,  tendered  for  filing  its 
statements  which  relate  to  the  Cimarron 
River  System,  an  asset  acquired  by  the 
Anadarko's  parent  in  1994. 

Anadarko  states  that  copies  of  this 
filing  have  been  served  on  the  person  or 
persons  indicated  in  the  letters  and  on 
Kansas  Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CMhell. 

Secnbuy.  ^ 

(FR  Doc.  97-30435  FUed  ll-l»-97;  8:45  am] 
aaxMO  cooE  fnr-Ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

[Docket  No.  RP9e--«2-0001 

ANR  Pipallna  Company;  Noiioa  of 
Statements  of  Refunds  Due 

November  14. 1997. 

Take  notice  that  on  November  10, 
1997,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  its  Statement  of 
Refunds  Due  as  a  result  of  the 
Commission's  September  10, 1997 
Order  issued  in  Docket  Nos.  RP97-369- 
000,  GP97-3-000.  GP97-4-000  and 
GP97-S-OO0. 

The  order  directed  first  sellers  of 
natural  gas  to  refund,  including  interest, 
any  revenues  collected  in  excess  of  the 
maximum  applicable  lawful  price 
established  under  the  Natural  Gas 
Policy  Act  of  1978  as  a  result  of  the 
reimbursement  of  the  Kansas  ad 
valorem  tax  during  the  period  October 
3, 1983  through  June  28. 1988.  Ordering 
paragraph  (B)  requires  pipelines  to 
furnish  first  sellers  a  Statement  of 
Refunds  Due  by  November  10, 1997  and 
to  file  a  copy  of  such  Statement  with  the 
Commission. 


ANR  states  that  refunds  owed  ANR 
from  Kansas  producers,  who  charged  in 
excess  of  the  applicable  maximum  ■ 
lawful  price  established  by  the  NGPA 
for  the  period  October  4, 1983  through 
June  28,  1988,  total  $409,902.77  of 
principal  and  $777,829.16  of  associated 
interest,  for  a  total  refund  due  ANR  of 
$1,187,731.93. 

Any  person  desiring  to  be  heaid  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
iD. 


Secretary. 

(FR  Doc.  97-30436  Filed  11-19-97;  8:45  am] 

MUJNa  oooc  trt7-«l-M 

DEPARTMENT  OF  ENERGY 
Federal  Energy  Raguialory 


[Doctot  NOl  RP97-172-4IOq 

ANR  Storage  Company,  Notica  of 
Compllanoe  niing 

November  14, 1997. 

Take  notice  that  on  November  7, 
1997,  ANR  Storage  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  November  1, 1997. 

ANR  states  that  the  attached  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
October  24, 1997  in  the  above  captioned 
docket 

ANR  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  ci»tomers. 

Any  penon  desiring  to  protest  said  filing 
should  file  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First  Street. 
N.E..  Washington.  D.C  20426,  in  accordance 
with  Section  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  in  accordance  with  Section 
154.210  of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
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Commission  in  determiidng  the  appropriate 
action  to  be  taken,  but  virill  not  serve  to  make 
protestants  poitias  to  dw  proceeding.  Copies 
of  this  filing  ore  on  file  with  the  Conunission 
and  are  available  for  public  inspectioo  in  the 
Public  ReCnence  Rooim. 
LoiBD.Caakril. 
StcnUuy. 

(FR  Ddc.  97-30448  Filed  11-19-07;  8:45  am) 
icow«n7-«t-« 


DEPARTMENT  OF  ENERGY 
Fadarai  Energy  Raguialory 


[DodM  N&  flP07-17»4MM| 


>  otoraga  Company! 
NoUoa  of  CompNanca  Filing 

November  14. 1907. 

Take  notice  that  on  November  7. 
1097.  Blue  Lake  Gas  Storage  Company 
(Blue  Lake)  tendered  for  fiUng  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
November  1, 1097. 

Blue  Lake  states  that  the  attached 
tariff  sheets  are  being  filed  in 
compliance  writh  the  Conunisaion's 
Order  issued  on  October  27, 1097  in  the 
above  captioned  docket 

Blue  Lake  states  that  copies  of  the 
filing  was  served  upon  the  company's 
JurisdicticHial  customer. 

Any  person  desiring  to  protest  said 
filing  shoiUd  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestaats  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoiaaCaahail. 
Secretary. 

(FR  Doc  97-30449  FUed  11-19-07;  8:45  am] 
icoHsrrr-ai-a 


DEPARTMENT  OF  ENERGY 
Fadaral  Enariy  Ragullory 


[Dockat  No.  RPM-13-001] 

Boundary  Gaa,  Inc.;  NoHca  of 
Propoaad  Changaa  In  FERC  Qaa  Tariff 

November  14, 1007. 

Take  notice  that  on  November  7, 
1997.  Botmdary  Gas,  Inc.  (Boundary) 
tendered  for  fiUng  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  become 
effective  Novendier  1. 1097. 

First  Revised  Sheet  No.  12 
Firrt  Revised  Sheet  No.  13 

Boundary  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Octt^er  20, 1097  Order  in 
this  proceeding  by  revising  its  tariff  to 
include  a  raCarance  to  the  docimient 
which  contains  a  protocol  describing 
the  implementation  of  a  pipeline  rate 
refund  mechanism.  Boundary  also  states 
that  copies  of  this  filing  were  served 
upon  ail  persons  designated  by  the 
Commission  to  receive  service  in  this 
proceeding. 

Any  penon  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  CommissicMi, 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Cominisaion's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoisIXCasfaall. 
Secretary. 

(FR  Doc  97-30441  Filed  11-19-97;  8:45  am] 
I  COM  snr-ai-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Ragullory 
CommlaakMi 


[Docket  Na  GTW-4-«N9 

Olatrfgaa  of  Maaaachuaatta;  Notioa  of 
Propoaad  Changaa  In  FERC  Qaa  Tariff 

NovembOT  14, 1997. 

Take  notice  that  on  November  12. 
1997,  Distrigas  of  Massachusetts 
Corporation  (DOMAC)  tendoed  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  follo%ving 


tariff  sheet  to  become  effective 
December  1,1997: 

Third  Revised  Sheet  No.  94 

DOMAC  states  that  the  purpose  of  this 
filing  is  to  record  a  change  in  TOMACs 
index  of  customers. 

Any  person  deairing  to  be  heard  m  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  D.C 
20426,  in  accordance  wiu  Sections 
385.214  and  365.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regidations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  served  to  make  - 
protestants  parties  to  the  jwoceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refarance 
Room. 

LaJsarMfcall, 
Sacretaiy. 

(FR  Doc  97-30462  Filed  11-10-07;  8:45  am) 
OOMtnr-tt-M 


DEPARTMENT  OF  ENERGY 
radafil  Enargy  RaQulrtoii 


[DoeketNa  RP97-58-4XN1 


Tannaaaaa  Natural  Gaa  Company; 
Nolica  of  CompHanca  HUng 

November  14, 1007. 

Take  notice  that  on  November  7, 
1997.  East  Tennessee  Natural  Gas 
Company  (East  Teimessee),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets,  with  an  effective 
date  of  November  1, 1997: 

Third  Revised  Sheet  No.  102 
Sub  Third  Revised  Sheet  No.  176 

East  Tennessee  states  that  these  sheets 
are  filed  in  compliance  with  the 
Commission's  October  30, 1997  Letter 
Order  in  the  above-referenced  docket 
(October  30  Letter  Order). 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedmal  Eneigy  R^ulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  AU  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
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in  detenniiung  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  this  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  a  CMkoD, 

Secretary. 

(FR  Doc.  97-304S7  Filed  11-19-47;  8:45  am] 

■UJNG  COOC  SMT-VI-II 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieslon 

[Doctot  Na  RP98  U  000] 

El  Paso  Natural  Qas  Company;  Notice 
of  Statements  of  Refunds  Due 

Noveoiber  14. 1997. 

T^ke  notice  that  on  November  10, 
1997,  El  Paso  Natiual  Gas  Company  (El 
Paso)  tendered  for  filing  its  Statement  of 
Refunds  Due  provided  to  Vastar  Gas 
Marketing,  Inc.,  successor-in-interest  to 
Arco  Oil  &  Gas  Company,  in  accordance 
vrith  the  Commission's  order  issued 
September  10,  1997  at  Docket  No. 
RP97-369-000,  et  al. 

The  order  directed  first  sellers  of 
natural  gas  to  refund,  including  interest, 
any  revenues  collected  in  excess  of  the 
maximum  applicable  lawful  price 
established  under  the  Natural  Gas 
Policy  Act  of  1978  as  a  result  of  the 
reimbursement  of  the  Kansas  ad 
valorem  tax  during  the  period  October 
3,  1983  through  June  28, 1988.  Ordering 
paragraph  (6)  requires  pipelines  to 
furnish  first  sellers  a  Statement  of 
Refunds  Ehie  by  November  10, 1997  and 
to  file  a  copy  of  such  Statement  with  the 
Commission. 

El  Paso  states  that  on  November  10, 
1997  it  furnished  Vaster  Gas  Marketing, 
Inc.  the  Statement  of  Refunds  Due 
indicating  a  total  refund  due  of 
$53,836.13,  including  interest  through 
November  9, 1997. 

El  Paso  states  that  copies  of  this  filing 
have  been  served  upon  all  parties  of 
record  in  this  proceeding  and  all 
shippers  on  El  Paso's  system  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21, 1997.  Protests  will  be  considered  by 


the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoteD.CMheil. 
Secretary. 

(FR  Doc.  97-30434  Filed  11-19-97;  8:45  am] 
HUMQ  oooc  tnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP9e-37-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Revenue  Credit  Report 

Novembm  14.  1997. 

Take  notice  that  on  November  6, 
1997.  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing  its  report 
detailing  El  Paso's  crediting  of  revenues 
to  eligible  shippers  for  the  calendar  year 
1996. 

El  Paso  states  that  the  report  details  El 
Paso's  crediting  of  risk  sharing  revenues 
for  the  calendar  year  1996  in  accordance 
with  Section  25.3  of  the  General  Terms 
and  Conditions  of  its  Volume  No.  1-A 
Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  November  21, 1997.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


LoisD.( 

Secretary. 

[FR  Doc.  97-30440  Filed  11-19-97;  8:45  am] 

BIUJNO  COOC  SnT-OI-M 


«• 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

(Dookst  Na  QTW-3-00Q1 

El  Paao  Natural  Gaa  Company,  NoHoa 
of  Tariff  niing 

November  14, 1997. 

Take  notice  that  on  NovemlMr  10, 
1997,  EI  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  a 
Transportation  Service  Agreement 
(TSA)  between  El  Paso  and  Pemex  Gas 
y  Petroquimica  Basica  (Pemex)  and  Fifth 
Revised  Sheet  No.  1  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1-A. 

El  Paso  states  that  it  is  submitting  the 
TSA  for  Commission  approval  since  the 
TSA  contains  a  payment  provision 
which  differs  from  El  Paso's  Volume  No. 
1-A  Form  of  Transportation  Service 
Agreements  and  General  Terms  and 
Conditions.  The  TSA  and  the  tariff 
sheet,  which  reCarences  the  TSA,  are 
proposed  to  become  effective  on 
December  10,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, . 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Comjnission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Cqmmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FH  Doc.  97-30463  Filed  11-19-97;  8:45  am] 
BauNa  CODE  «n7-oi-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docfcat  No.  CP9e-6»-0001 

Qardsn  Banks  Gas  Pipeline,  LLC, 
NoUoe  of  Request  Under  Blanket 
Autttoriiation 

November  14, 1997. 

Take  notice  that  on  November  5, 
1997,  Garden  Banks  Gas  Pipeline,  LLC. 
(GBGP)  701  Poydras,  New  Orleans, 
Louisiana  filed  in  the  above  docket  an 
application,  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
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Natural  Gaa  Act  (NGA)  (16  CFR  157.205 
and  157.212)  for  authorization  to 
establish  a  new  delivery  point  at  Garden 
Banks  Block  128  "A"  Platform.  GBGP 
states  that  it  will  construct  and  operate 
the  new  delivery  point  under  the 
blanket  certificate  issued  in  Docket  Nos. 
CFg6-678-000  and  CP96-67B-000  .  all 
as  more  fully  set  forth  in  the  request 
which  is  file  with  the  Commission  and 
open  to  public  inspection. 

Any  person  or  the  Commission's  staff 
may.  yrithin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
efiisctive  on  the  day  after  the  time 
allowed  for  filing  a  protest  If  a  protest 
is  filed  and  not  withdrawn  wld:dn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lob  D.  CaalwU. 
Secretary. 

|FR  Doc.  97-30464  Filed  11-19-97;  8:45  am] 
BHJJNQ  CODE  tnT-OI-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RPge-41-OOOI 

Koch  Gateway  Pipeline  Company; 
Nottoe  of  Propoaed  Changes  in  FERC 
Gae  Tariff 

November  14, 1997. 

Take  notice  that  on  November  10, 
1997.  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  the  fioUowing  tariff  sheets,  to 
become  effective  Jmuary  1, 1997: 

Eleventh  Revised  Sheet  No.  1 
TMrenty-firat  Revised  Sheet  No.  20 
Kightwenth  Revised  Sbsst  No.  21 
Nineteenth  Revised  Sheet  No.  22 
Twenty-first  Revised  Sheet  No.  24 
Third  Revised  Sheet  No.  1414 
Fourth  Revised  Sheet  No.  3200 
Second  Revised  Sheet  No.  3201 

Koch  states  t^t  this  filing  is  being 
submitted  to  remove  the  GRI  Surch^ge 
fix>m  its  rates  and  the  GRI  provisions 
contained  in  the  General  Terms  and 
Conditions. 


Koch  also  $tates  that  it  has  served 
copies  of  this  filing  upon  each  person 
designated  on  the  official  service  list  as 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  wrlth  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Commission's  rules  and  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashdl, 
Secretary. 

(FR  Doc.  97-30437  Filed.  11-19-97;  8:45  am] 
MUJNQ  COOC  tn7-«i-«i 


DEPARTMEf^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP07-152-OO5] 

Michigan  Gas  Storage  Company; 
Notice  of  Proposed  dtanges  in  FERC 
Gas  Tariff 

November  14, 1997. 

Take  notice  that  on  November  12, 
1997,  Michigan  Gas  Storage  Company 
(MGSCO)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  three  tariff  sheets  (Sheet 
Nos.  1, 41  A,  and  54A)  with  effective 
dates  of  June  1, 1997  and  another 
revised  tariff  sheet  (No.  54A)  with  an 
effiective  date  of  November  1, 1997. 

MGSCO  states  that  this  filing  is  made 
in  compliance  with  the  letter  order 
issued  on  October  27..  1997,  in  Docket 
Nos.  RP97-152-003  and  -004.  MGSCO 
states  that  these  tariff  sheets  reflect  the 
correct  pagination  as  required  by  the 
Commission,  and  the  incorporation  of 
GISB  standards  1.  2,  3  and  5,  Version 
1.1  and  GISB  standard  4,  Version  1.0. 

MGSCO  also  notes  that  although  these 
tariff  sheets  are  being  filed  with 
effective  dates  of  June  1, 1997  and  - 
November  1, 1997.  the  Commission  has 
granted  MGSCO  an  extension  of  time  for 
implementation  of  certain  of  the  GISB 
standards  incorporated  within  these 


tariff  sheets,  to  and  including  Frtvuaiy 
1,1998. 

MGSCO  states  that  copies  of  this 
filing  are  being  served  on  all  customers 
and  applicable  state  regulatory  agencies 
and  on  all  those  on  the  official  service 
list  in  Docket  No.  RP97-152-000.  Any 
person  desiring  to  protest  this  filing 
should  file  a  protest  with  the  Federal 
Regulatory  Conunission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LobD.Caahall. 
Secretary. 
(FR  Doc.  97-30450  FUed  11-19-97;  8:45  am] 

BNJJNO  COOC  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP«7-60-01(q 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  HIing 

November  14. 1997. 

Take  notice  that  on  November  7, 
1997,  Midwestern  Gas  Transmission 
Company  (Midwestern),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Second  Revised  Sheet  No.  54 
Sub  Third  Revised  Sheet  No.  IIOA 

Midwestern  states  that  these  sheets 
are  filed  in  compliance  with  the 
Commission's  October  24, 1997  Letter 
Order  in  the  above-referenced  docket 
(October  24  Letter  Order).  In  accordance 
with  the  October  24  Letter  Order, 
Midwestern  requests  an  effective  date  of 
November  1,  1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
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protestaotj  parties  to  this  proceeding. 
Copies  of  tills  filing  are  on  61e  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  ReiiBrrace 
Room. 
iD.1 


StCTBtaTy. 

(FR  Doc  97-30456  Filed  11-19-97;  8:45  am] 

aajjNQ  COM  «n7-«i-M 

DEPAfrrHENT  OF  ENERGY 
Federal  Energy  Regulatory 

(Doctot  No.  RP97-6ae-0921 

Mteslsslppi  River  Tranamiasion 
oorporauoni  rwoca  oi  rTopoaea 
CtMngaa  In  FERC  Qaa  Tariff 

November  14. 1907. 

Take  notioe  that  on  November  7. 
1997.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Second  Substitute  Third  Revised  Sheet 
No.  9  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1  to  be 
eSisctive  October  25,  1997. 

MRT  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  letter  order 
issued  in  this  (k)cket  on  October  24. 
1997. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Wasiiington.  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protects  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
tirill  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LiriaaCaaMl, 
Secretary. 
(FR  Doc.  97-30442  Filed  11-19-47;  8:45  ami 

■LLMQ  OOOC  •MT-AI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comnriaalon 

[Doctot  Na  RP9e-38-000] 

Natural  Qaa  Pipeline  Company  of 
Amarlca;  Notice  of  Statemerrta  of 
Ralunda  Due  and  Request  for  Waiver 

November  14. 1997. 

Take  notice  that  on  November  10, 
1997,  Natural  Gas  Pipeline  Company  of 


America  (Natural)  tendered  &>r  filing  its 
Statements  of  Refunds  Due  (Statements) 
with  respect  to  the  Kansas  ad  valorem 
tax  relating  to  Natural's  gas  purchases 
for  the  period  of  October  3, 1983, 
through  Jime  28, 1988.  Natural  states 
that  each  statement  was  served  upon  the 
a£fected  First  Seller.  Filing  of  sudi 
Statements  is  required  by  Ordering 
Paragraph  (B)  of  the  Commission's 
Order  issued  in  the  referenced  docket 
on  September  10, 1997. 

Nattiral  states  that  in  addition  to 
submitting  the  Statements,  Natural  is 
requesting  that  the  Commission  grant  to 
Natiiral  a  waiver  of  Ordering  Paragraphs 
(D).  (E)  and  (F)  of  the  September  10 
Order.  Those  provisions  of  the 
September  10  Order  require  that 
pipelines  refund  any  amounts  collected 
pursuant  to  such  Statements. 

Natural  states  that  copies  of  this  filing 
have  been  served  on  Natural's 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21. 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lais  D.  CMhall. 
Secreiary. 

(FR  Doc  97-30439  Filed  11-19-97;  8:45  am) 
■UMO  COM  snT-at-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coniniiaaion 

[Doctot  Na  EC67-S2-000] 

New  York  Stale  Electric  A  Gaa 
Corporation:  Notica  of  FIHng 

November  14, 1997. 

Take  notice  that  on  November  7, 
1997,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  a  supplement  to  its  application 
filed  in  the  above-ref(Brenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  With  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  365.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  21, 1907.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
liBwood  A.  WaiMm  |r.. 
Acting  Secretary. 

(FR  Doc  97-30405  Filed  11-19-97;  8:45  am) 
mujm  COM  snT-ai-M 


DEPARTMENT  OF  ENERGY 
Faoaral  Enargy  Ragulaiory 


[Doctot  Ng  nP9i  S6  000| 


Natural  Gaa  Company; 
of  RafUndaDua 


or  snaMmania 


November  14. 1997. 

Take  notice  that  on  November  10, 
1997,  Northern  Natural  Gas  Company 
(Northern)  pursuant  to  the 
Commission's  Order  dated  September 
10, 1997.  in  Public  Service  Company  of 
Colorado,  et  al..  Docket  No.  RP97-369- 
000.  et  al..  tendered  for  filing  its 
Statements  of  Refunds  Due  with  respect 
to  First  Sellers  having  a  refund 
obligation  related  to  Kansas  ad  valorem 
taxes  for  the  period  of  October  4. 1083. 
through  June  28. 1988.  Northern  states 
that  Schedule  No.  1  attached  to  the 
filing,  listing  the  name  of  the  First 
Sellers,  the  princifml  and  interest 
amounts  owed  and  the  total  refund 
obligation. 

Northern  states  that  copies  of  this 
filing  have  been  served  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  Docket 
Nos.  RP97-369-000.  GP97-3-000, 
GP97-4-000  and  GP97-5-O00, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  November 
21. 1907.  Protests  will  be  considered  by 
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the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Refareiace  Room. 
Lob  D.  Caahall. 
Socretaiy. 

(FR  Doc  97-30438  Filed  11-19-47;  8:45  am] 
BUMQ  coot  SriT-M^ 

DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Comntiaaion 

[Doctot  Na  RP07-224-«11] 

Sea  Robin  PipaHna  Company;  Nolloa 

off  - 

Tariff 

November  14, 1997. 

Take  notice  that  on  November  12. 
1997,  Sea  Robin  IHpeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  following  revised  Tariff 
sheets,  with  an  effective  date  of 
November  1. 1997: 

Sacond  Substitute  Third  Revised  Sliaet  No. 
95 

Sea  Robin  states  that  the  tariff  sheet 
is  being  filed  in  compliance  with  the 
Commission's  Order  No.  587-€.  the 
Commission's  June  27, 1997  Order  and 
the  Commission's  October  27, 1997. 
Letter  Order  in  this  docket,  to  become 
efiiactive  November  1. 1997. 

On  April  30. 1997.  See  Robin  made  a 
pro  forma  compliance  filing  in  response 
to  Commission  Order  No.  587-C  in 
order  to  implement  certain  GISB 
standards.  On  June  27. 1997.  the 
Commission  issued  an  order  accepting 
Sea  Robin's  filing  subject  to  certain 
conditions.  On  October  1. 1907,  See 
Robin  made  a  compliance  filing 
incorporating  the  Commission's 
directives  and  the  Commission 
approved  such  compliance  filing  with 
one  exception  by  letter  order  dated 
October  27, 1997.  The  Commiasion's 
October  27  letter  order  required  Sea 
Robin  correct  the  version  designations 
of  the  GISB  standards  it  incorporates  by 
refsrenca  under  Section  28  of  the 
General  Terms  and  Conditions.  In 
response  to  the  October  27~ letter  order. 
Sea  Robin  has  filed  the  tariff  sheet  with 
the  corrected  GISB  standard  version 
designation. 

In  addition,  Sea  Robin  has  added  to 
Sheet  No.  95  the  incorporation  by 
reference  of  the  Model  Trading  Partner 


Agreement  which  was  approved  by 
Commission  Letter  Order  dated  July  3. 
1997.  in  Docket  No.  RP07-224-005.  Sea 
Robin  requests  an  efEective  date  of 
November  1, 1997.  Sea  Robin  states  that 
such  effective  date  is  appropriate 
because  it  is  consistent  with  Sea  Robin's 
April  30  tariff  filing,  and  the  timeline 
established  in  Order  No.  587-C. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Swtion 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures. 

All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Caahell, 
Seaetaiy. 

(FR  Doc.  97-30446  Filed  11-19-97: 8:45  am] 
I  CODE  snr-m-M 


DEPARTMENT  OF  ENERGY 
Fadaral  Energy  Regulatory 


[Doctot  Na  RPS6-1«7-00q 

Saa  Robin  PipaHna  Company;  Notica 
of  CompOanca  Rling 

Novembw  14. 1997. 

Take  notice  that  on  November  10. 
1997  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Pint  Revised  Volume 
No.  1,  the  foUoMdng  tariff  sheets,  to 
become  effective  as  described  below. 

Sacond  Revised  Fourth  Revised  Sheet  No.  7 
Third  Revised  Fourth  Revised  Sheet  No.  7 
First  Revised  First  Substitute  Fifth  Revised 

Sheet  No.  7 
First  Revised  First  Substitute  Sbcth  Revised 

Sheet  No.  7 
First  Revised  Fourth  Revised  Sheet  No.  8 
First  Substituts  Fifth  Revised  Owet  No.  8 
First  Revised  First  Substitute  Sbcth  Revised 

Sheet  No.  8 
First  Revised  Fourth  Revised  Sheet  No.  9 
First  Substitute  Fifth  Revised  Sheet  No.  9 
Hrst  Revised  First  Substitute  Sbcth  Revised 

Sheet  No.  9 

Sea  Robin  Asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission'-s  order  issued  November  3. 
1997  hi  Docket  No.  RP95-167-004 
(November  3,  Order). 

On  December  31. 1996.  Sea  Robin 
filed  a  Stipulation  and  Agreement 


(Stipulation)  in  Docket  No.  RP95-167 
under  which  it  intended  to  resolve  all 
of  the  issues  in  the  proceeding  and  to 
implement  revised  rates  effective 
January  1. 1997.  The  Stipulation 
Lowered  Sea  Robin's  intemiptible 
transportation  (IT)  rate  from  $0.0842/ 
Dth  to  $0.08/Dth  and  lowered  its  firm 
transportation  (FT)  demand  rate  from 
$2.39/Dth  to  $2.26/Dth  and  FT 
commodity  rate  from  $0.0126/Dth  to 
$0.004/Dth  (Settiement  Rates).  On  April 
22, 1997.  the  Commission  issued  its 
"Order  on  Settlement.  Establishing  Just 
and  Reasonable  Rates"  (April  22  Order), 
whidi  required  Sea  Robin  to  reduce 
both  its  existing  rates  and  Settiement 
Rates  imder  Section  5(a)  of  the  Natural 
Gas  Act.  15  U.S.C.  717d{a)  (1996).  On 
rehearing  of  the  April  22  Order, 
however,  the  Commission  issued  its 
November  3  Order,  which  accepted  the 
Settiement  Rates  as  Just  and  reasonable. 
Undw  the  November  3  Order,  the 
Settiement  l^tes  become  effective  for 
contesting  parties  on  May  1, 1997  and 
for  non-contesting  parties  on  January  1 , 
1997. 

As  required  by  the  November  3  Order. 
Sea  Robin  submits  the  revised  Tariff 
sheets  (1)  to  place  Settiement  Rates  into 
effect  for  non-contesting  parties  as  of 
January  1, 1997;  (2)  to  maintain  the  pre- 
Stipulation  rates  for  contesting  parties 
through  April  30. 1997;  (3)  to  place 
Settiement  Rates  into  e^xrt  far  all 
parties  as  of  May  1, 1997;  and  (4)  to 
implement  Gas  Industry  Standards 
Board  standartls  and  Aimual  Charge 
Adjustment  surciharges,  effective  the 
dates  these  standards  and  revised 
surcharges  were  implemented,  for  the 
services  to  which  these  rates  apply. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Cbpies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  . 
LoteD.CaaheU, 
Secretary. 

[FR  Doc  97-30461  FUed  11-19-97;  8:45  am] 
ooocsnr-ot-M 
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DEPARmENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
CoHMwIaaton 

[Dodwt  Na  RP97-177-007] 


Slauban  Qaa  Storaga  Company;  Notloa 
of  CompHanoa  FWng 

November  14. 1997. 

Take  notice  that  on  November  7, 
1997.  Steuben  Gas  Storage  Company 
(Steuben)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1 ,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
November  1,  1997. 

Steuben  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  Order  issued  on  October 
27, 1997  in  the  above  Captioned  docket. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jiirisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Pednal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20428,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahall, 
Secretary. 

(FR  Doc.  97-30447  Filed  11-19-97;  8:45  ami 
t  OOH  snT-tv-M 


DEPARTMENT  OF  ENERGY 

>■ 
radaiai  Enafgy  Raguialofy 
Co«mnia8ion 

[Doeint  Na  RP97-143-00q 

TCP  Qatharing  Ca;  NoMca  of  Tariff 
FWng 

November  14. 1997. 

Take  notice  that  on  November  10. 
1997.  TCP  Gathering  Co.  (TCP)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
revised  tariff  sheet,  to  be  effective 
November  1, 1997: 

Original  Sheet  No.  103A 

TCP  states  that  this  tariff  sheet  is 
being  filed  to  correct  an  error  in 
pagination  as  noted  in  the  Office  of 
Pipeline  Regulation  letter  order,  issued 


on  October  29. 1997,  in  Docket  No. 
RP97-143-007. 

TCP  states  that  copies  of  the  filing 
were  served  upon  TCFs  furisdictional 
customers,  interested  public  bodies,  and 
all  parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulat(»y  Commission, 
888  First  Street.  N.E..  WasUngton.  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  must  be  filed  as  provided 
in  Section  154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lnisariiiiin. 

Secntaiy. 

(FR  Doc.  97-30453  Filed  11-19-97;  8:45  ami 
•nr-et-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  RaguMory 
Commtealon 

[Dootot  Ula  RP17-«MH0i 


Tannaaaaa  Gaa  PIpaHna  Company; 
Nottca  of  CompHanca  HNng 

November  14. 1997. 

Take  notice  that  on  November  7, 
1907,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tmidered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volimie  No.  1.  the  following  tariff 
sheets: 

Second  Revised  Sheet  No.  302 
Fiftii  Revised  Sheet  No.  316 
Second  Revised  Sheet  No.  357 
Sub  Fourth  Revised  Sheet  Na  412 

Tennessee  states  that  these  sheets  are 
filed  in  compliance  with  the 
Commission's  October  28, 1997  Letter 
Order  in  the  above-refBienced  docket 
(October  28  letter  Order).  In  accordance 
with  the  October  28  Letter  Order. 
Tennessee  requests  an  efisctive  date  of 
November  1,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LobD-CMkaB, 
Slecratoiy. 

(FR  Doc.  97-30455  Filed  11-19-97;  8:45  am) 
I  COOK  sn7-««-ii 


DEPARTMENT  OF  ENERGY 
Fadarai  Enargy  RaguMory 


[DoelMl  No.  RP07-3-OOQ 


Taxaa  Eaalam  Tranamlaaion 
Corporation;  Notioa  of  Compllanca 
Fmng 

November  14, 1997. 

Take  notice  that  on  November  12. 
1997,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastnn)  tendered  for 
filii^  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1,  the 
following  tariff  sheet,  to  become 
effective  November  1, 1997: 

Sub  Third  Revised  Sheet  No.  681. 

Texas  Eastern  assots  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued 
Octobn  27, 1997,  in  Docket  No.  RP97- 
3-008,  which  required  Texas  Eastern  to 
file  a  substitute  tariff  sheet  reflecting  the 
correct  version  numbers  for  GISB 
standards  incorporated  by  reference  on 
Sheet  No.  681 

Texas  Eastern  states  that  the  above 
listed  tariff  sheet  contains  the 
modifications  required  by  the  October 
27. 1997  letter  order. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  aSacted  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protect  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Conunission's  Regulations.  Protests 
will  be  cmisidered  by  the  Commisaion 
in  detomining  the  appropriate  action  to 
be  taken,  but  will  not  save  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  Mrith  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Csshdl. 
Secretiay, 

(FR  Doc.  97-30460  Filed  11-19-97;  8:45  am) 
I  COOC  S7t7-0I-M 
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DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
Commlaaion 

(PodBM  No.  Rf>»7-40»-001] 

TraiMacar  PIpalina  Company;  NoHca 
of  CompUanoa  nung 

Novmnber  14. 1997. 

Take  notice  that  on  August  25, 1997, 
Trailblazer  Pipeline  Company, 
(Trailblazer)  tendered  for  filing 
recalculated  rates  and  work  papers  as 
directed  by  the  Commission  in  ordering 
paragraph  C  of  the  Commission's  order 
issued  July  31, 1997.  in  Docket  No. 
RP97-M)8-000. 

Trailblazer  states  that  copies  of  its 
filing  have  been  served  upon  all  parties 
on  the  Official  Service  List  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedoal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington.  D.C 
20426.  in  accordance  with  Swrtion 
385.211  of  the  Commission's  Rules  of 
Practice  and  Pit)cedure.  All  such 
protests  must  be  filed  on  or  before 
November  21. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


SiK  I  wtoiy, 

(FR  Doc.  97-30444  Filed  )l-l»-97: 8:45  am] 

aaiMQ  COM  snr-ei-M 

DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
Commlaaion . 

(Doctot  No.  Rpgr-is-oiq 

Tranawaatam  Pipallna  Compaify; 
Notioa  of  Complianca  HIIng 

November  14, 1997. 

Take  notice  that  on  Novembiu'  10, 
1997,  Transwestem  Pipeline  Company 
(TFanswestem),  tendered  for  filing  to 
become  part  of  Transwestem's  FQIC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  the  following  tariff  sheet,  proposed  to 
be  effective  November  1, 1997: 

Substitute  Fifth  Revised  Sheet  No.  49 

TransMrestem  states  that  the  instant 
filing  is  made  in  compliance  vrith  the 
Commission's  Letter  Order  issued 
October  27. 1997  in  Docket  No.  RP97- 
18-009  directing  Transwestem  to 
include  the  unaddressed  Gas  Industry 


Standards  Board  ("GISB")  standards  in 
its  Tariff. 

Transwestem  further  states  that 
copies  of  the  filing  were  served  upon 
Transwestem's  customers  and 
interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C, 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

LolsaCMllBll. 

Secretaiy. 

(FR  Doc.  97-30458  Filed  ll-l»-«7: 8:45  am] 

auJNQ  COOK  snr-oi-H 


DEPARTMENT  OF  BIERGY 

FMaral  Enargy  Ragulatory 
Commlaaion 

[DocKM  No.  RP97-428-00Z1 

Tuacarora  Gaa  Trarwrnlaalon 
Company;  NoUca  ol  CompNarKa  niing 

NovendiarU.  1897. 

Take  notice  diet  on  November  12. 
1997,  Tuscarora  Gas  Transmission 
Company  (Tuscarora)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  tariff  sheet 
to  becoine  efEactive  August  27, 1997: 

2  Sub  Pint  Revised  Sheet  No.  85 

Tuacarora  states  that  the  filing  is 
being  made  in  compliance  with  the  BPR 
Letter  Order  dated  October  27, 1997. 

Tuscarora  asserts  that  the  purpose  of 
this  filing  is  to  clarify  that  an  existing 
shipper  can  retain  capacity  by  either 
matching  the  best  bid  or  by  matching 
the  rate  contained  in  the  biest  bid.for  a 
period  of  at  least  five  yean. 

Tuscarora  states  that  copies  of  this 
filing  were  mailed  to  all  customen  of 
Tuscarora,  interested  state  regulatory 
egencies  and  the  service  list  in  Docket 
No.  RP97-428-O00. 

Ai^  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Fedwal  Energy  Regulatory  Conunission, 
888  Pint  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Seiction 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 


the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LoisD.Cashril, 

Sacietajy. 

(FR  Doc.  97-30443  Filed  11-19^7;  8:45  am]^ 

SHJJNO  COOK  flnr-et-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragulatory 
Commisaion 


CPocfctNanP96  46  oo<ri 


Gaa  Company; 

Changaa  In  FERC 


of  Propoaad 
Tariff  . 


November  14, 1997. 

Take  notice  that  on  November  12. 
1997,  Williams  Natxiral  Gas  Company 
(WNG)  tendered  for  filing  a  report  made 
purstiant  to  Article  14.1  of  the  General 
Toms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

WNG  stetes  that  Article  14.1  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  requires  WNG  to  file  a 
report  showing  the  total  actual  amounts 
billed  to  each  customer  to  be  filed  at  the 
end  of  the  amortization  period.  WNG 
began  billing  unrecovered  purchased 
gas  costs,  pursuant  to  Commission  order 
issued  July  20, 1994,  in  Docket  No. 
RP94-296-000.  The  amortization  period 
ended  in  September,  1997. 

WNG  stetes  that  a  copy  of  its  filing 
was  served  on  all  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N£.  Washington.  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make         > 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  tlie  Public  Reference 

Room. 

Laii  D.  CMheU. 

Sccrataiy. 

[FR  Doc  97-30433  FUed  11-19-97;  8:45  ami 

■UMQ  oooc  •nr-M-M 

DEPARTMENT  OF  ENERGY 

Federal  Enaryy  Regulatory 
CofTMitli  lion 

[DoGlwl  Na  RP97-37S-002] 


I  Compafry,  Lid.; 
Nottca  of  CompNanca  Filing 

Novvmber  14. 1997. 

Talee  notice  tliat  on  July  28. 1997, 
Wyoming  Interstate  Company,  (WIC) 
tendered  for  filing  recalculated  rates  and 
work  papers  as  directed  by  tbe 
Commission  in  ordering  paragraph  C  of 
tbe  Commission's  order  issued  |une  27, 
1997.  in  Docket  No.  RP97-375-000. 

WIC  states  that  copies  of  tbe  filing 
have  been  served  upon  each  of  WIC 
customer  and  public  bodies  as  set  forth 
on  tbe  Official  Service  List 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedval  Enei^  Ragul^ory  Commission, 
888  First  Street  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  tbe  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  on  or  before 
November  21,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestonts  parties  to  tbe  proceeding. 
Copies  of  tbis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CrnhM, 
Secntary. 

[FR  Doc.  97-30445  Filed  11-19-97;  8:45  am) 
C0Msn7..«t-« 


DEPARTMENT  OF  ENERGY 

Federal  Enaryy  Regulatory  - 
Commlaaion 

[Doctol  Na  EC86-1«-000.  el  ag 


InCi  atai. 


eiaciiK  naia  ano 
FMInga;  Entergy 

November  13, 1997. 

Take  notice  that  the  following  filings 
'have  been  made  with  the  Commission: 

1.  Ealergy  Arkoneas,  Inc. 

[Docket  No.  EC98-19-000I 

Take  notice  that  on  November  6, 
1997,  Entergy  Arkansas,  bic.  (Entergy) 


filed  an  application  under  Section  203 
of  the  Federal  Power  Act  to  transfer 
certain  Jurisdictional  facilities  to  the 
Conway  Corporation,  an  Arkansas  not- 
for-profit  corporation  which  operates 
tbe  electric  and  water  systems  of  tbe 
Cty  of  Conway,  Arkansas. 
•    Comment  date:  December  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  J.  Makowald  Company,  Inc.  and 
TnuMCanoda  OSP  Holdiags  Ltd. 

(Docket  No.  EC9»-1 7-000) 

Take  notice  that  J.  Makowski 
Company.  Inc.  (JMC)  and  TransCanada 
CSP  Holdings  Ltd.  (TCOSP)  on 
November  5. 1997,  tendered  for  filing  an 
Application  requesting  Commission 
approval  for  a  disposition  of  facilities 
under  Section  203  of  the  Federal  Power 
Act  (FPA)  in  connection  with  the  sale  of 
certain  upstream  ownership  interests  in 
Ocean  State  Power  and  Ocean  State 
Power  n.  which  are  public  utilities 
under  Section  201  of  the  FPA. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  USGen  New  Kagiend,  Inc.. 
TraasCaaada  OSP  HekU^s  Ltd.  Md 
TraaaCanada  Power  Mariutiag  Ltd. 

(Docket  No.  EC96-1»-000| 

Take  notice  that  USGen  New  England. 
Inc.  (USGenNE).  TransCanada  OSP 
Holdings  Ltd.  (TCOSP)  and 
TransCanada  Power  Marketing  Ltd. 
(TCPM)  on  November  6, 1997,  tendered 
for  filing  an  Application  requesting 
Commission  apjwoval  for  (1)  a 
disposition  of  facilities  undor  Section 
203  of  the  Federal  Power  Act  (FPA)  in 
connection  with  the  sale  of  certain 
upstream  ownership  interests  in  Ocean 
State  Power  and  Ooaan  State  Power  D, 
which  are  public  utilities  under  Section 
201  of  the  FPA  and  (2)  the  sale  of 
USGenNE's  rights  and  obligations  under 
various  powrer  sales  agreements  to 
TCPM. 

Ck>mment  date:  December  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Toledo  Edisoa  Ceaipany 

{Dodwt  No.  ER97-21 25-0001 
Take  notice  that  on  November  5. 

1997,  The  Toledo  Edison  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket 
Comment  date:  December  8, 1997,  in 

accordance  with  Standard  ParagraplrE 

at  the  end  of  this  notice. 

5.  PECO  Energy  Compaay 

[Docket  No.  ER98-321-e00l 

Take  notice  thaton  October  27. 1997. 
PECO  Energy  Compeny  (PKX))  filed  on 


executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  Peimsylvania  Power  ft  Light  Co. 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  ore  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Installed  Capacity  Allocation 
Agreement  filed  by  PECO  with  the 
Commission  on  October  3, 1997,  at 
Docket  No.  ER98-28-000.  This  filing 
merely  submits  on  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement . 
between  PECO  and  en  altenute  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  fillip  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  28, 1097,  in 
accordamie  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PEOO  Energy  Campanj 

[Docket  No.  BR98-322-000I 

Take  notice  that  on  October  27. 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  end  Bruin 
Energy  Inc./Mack  Services  Group 
(hereinafter  Supplier).  The  terms  and 
ccmdltioos  contained  within  this 
Agreement  sra  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997  as  pert  of  the  joint  filing 
by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pnmsylvania  P|M 
Utilities  at  Docket  No.  ER98-04-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PEOO  and 
on  alternative  supplier  participating  in 
-PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  ware  served  on  the 
Supplier  and  the  Pennsylvania  PuUic 
Utility  Commission. 

Comment  date:  November  28, 1997,  in 
acctxdance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

7.  The  Datrail  Edisoa  CoaqMay 

(DodcetNo.  ER9»-^23-00D) 

Take  notice  that  on  October  27, 1997, 
The  Detroit  Edison  Company  tendered 
for  filing  its  report  of  transactions  for 
the  second  calender  quarter  of  1907. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kentnd^  UtilitieaCaavaBy 
[Docket  Na  BR9fr-324-00^ 

Take  notice  that  on  October  24, 1997. 
Kentucky  Utilities  Compeny  (iCU), 
tendered  for  filing  service  agnements 
between  KU  and  QST  Eaeify  Trading 
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Inc.  and  USGen  Power  Services.  L.P. 
under  its  Transmission  Services  (TS) 
Tariff  and  with  QST  Energy  Trading  Inc. 
and  USGen  Power  Services,  L.P.  under 
its  Power  Services  (PS)  Tariff. 

Comtnent  date:  November  28, 1907,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Additiwal  Sfgnatories  to  P|M 
InterconBectioii,  LX.C  Operating 
Agrsemeat 

[Docket  No.  ER98-325-000) 

Take  aotice  that  on  October  27, 1997, 
the  PJM  Interconnection,  L.L.C  (PJM) 
filed,  on  behalf  of  the  Members  of  the 
LLC,  memberohip  applications  of  AEP 
Service  Corporation,  Allegheny  Power. 
Cleveland  ^ectric  Illuminating 
Company.  CNG  Retail  Services 
Corporation.  Marlost  Responsive  Energy, 
Inc.,  and  Woodruff  Energy.  PJM  requests 
an  effective  date  of  Octobw  28, 1997. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 

10.  Ceatnd  Louisiana  Electric 
Compeny,  Inc. 

[Docket  No.  ER9»-327-000) 

Take  notice  that  on  October  27, 1997, 
Central  Louisiana  Electric  Company, 
hic.  (CLECO),  tendered  for  filing 
CLECO's  Market  Based  Rate  Tariff  MR- 

1.  the  quarteriy  report  for  transactions 
iintalrnn  hy  CLECO  for  the  quarter 
endingSeptember  30, 1997. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  the  Louisiana  Public 
Service  Commission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cleveland  Electric  Illnnunating 
Conpany  and  The  T«rfedo  Edison 
Company 

[Dodcet  No.  ER98-329-000| 

Take  notice  that  on  October  27, 1997, 
the  Cinterior  Service  Company  as  Agent 
for  "nte  Cleveland  Electric  Qliuninating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Finn  Point-to-i*oint 
Transmission  Service  for  GPU  Energy 
and  Williams  Energy  Services  Company, 
the  Transmission <jus)tomers.  Services 
ara  being  provided  under  the  Centerior 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-204-000.  Tbe 
proposed  effective  dates  imder  the 
Service  Agreements  are  October  17, 
1997  and  November  1, 1997 
respectively. 

ComMnent  date:  November  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tbis  notice. 


12.  Qevdbnd  Electric  lUiuninating 
Campaay  and  The  Toledo  Edison 
Conqiany 

[Docket  No.  ER98-33O-O00] 

Take  notice  that  on  October  27, 1997, 
the  Centerior  Service  Company  as  Agent 
for  The  Cleveland  Electric  niuminating 
Company  and  The  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Firm  Point-to-Point 
Transmission  Service  for  Carolina 
Power  &  Light  Company  and  Williams 
Energy  Services  Company,  the 
Transmission  Customers.  Services  are 
being  provided  tmder  the  Centerior 
Open  Access  Transmission  Tariff 
submitted  for  filing  by  the  Federal 
Energy  Regtdatory  Commission  in 
Docket  No.  OA96-204-000.  The 
proposed  effective  dates  tmder  the 
Service  Agreements  are  November  1, 
1997. 

Cominent  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Atlantic  Qtf  Electric  Cenqpany 

[Docket  No.  ER98-331-000) 

Take  notice  that  on  Octobw  27, 1997, 
Atlantic  City  Electric  Company  (AE) 
tendered  for  filing  its  3rd  Quarter  1997. 
Simimery  Report  of  all  AE  transactions 
made  punuant  to  the  market-based  rate 
power  service  tariff. 

Quiunent  date:  Novembw  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Looiaiana  Electric 
Conqiany,  Inc. 

[Docket  No.  ERg8-332-O00] 

Take  notice  that  on  October  28, 1997, 
Centml  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  fili^  an 
umbrella  service  agreement  imder 
which  CLECO  will  moke  market  based 
power  sales  under  its  MR-1  tariff  with 
Arizona  Pid)Iic  Service  Company. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Arizona  Public 
Service  Company. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PPftL,  Inc. 

[Dodcet  Na  ER98-333-O00] 

Take  notice  that  on  October  28. 1997, 
PP&L,  Inc.,  formerly  known  as 
Pennsylvania  Power  ft  Light  Company, 
filed  a  Quarterly  Transaction  Repert 
notifying  the  Commission  that  it  did  not 
engage  in  any  transactions  under  its 
market-based  rates  tariff.  FERC  Electric 
Tariff.  Original  Volmne  No.  5,  during 
the  quarter  ending  September  30, 1997. 


Comment  date:  November  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Louisiana  Electric 
CoaqMuy.  Inc. 

[Docket  No.  ER98-334-0001 

Take  notice  that  on  October  28, 1097, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),-tendered  for  filing  an 
umbrella  service  agreement  under 
which  CLECO  wiU  make  maricet  based 
power  sales  imder  its  MR-l  tariff  with 
Cinergy  Services,  Inc.,  as  agent  for  the 
Cinern^Opentiiu  Companies. 

CLECO  states-that  a  copy  of  the  filing 
has  been  served  on  Cinergy  Services. 
Inc. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Looisiana  Elsctrk 
ConqMny,  Inc. 

[Docket  No.  ER98-335-000) 

Take  notice  that  on  October  28, 1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  two 
service  agreements  under  which  CLECO 
will  provide  non-fiim  and  short  term 
firm  point-to-point  transmission 
services  to  The  Cincinnati  Gas  ft  Electric 
Company,  PSI  Energy,  Inc.,  and  Cinergy 
Services,  Inc.,  imder  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  The  Cinrinnati  Gas 
ft  Electric  Company,  PSI  Energy,  Inc., 
and  Cinergy  Services,  Inc. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Dayton  Power  and  ligfat 
ConqMny 

[Docket  No.  ER98-33  7-000] 

Take  notice  that  on  October  28, 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  The  Energy  Authority,  Inc., 
GPU  Energy,  New  Energy  Ventures  LLC. 
PPftL,  Inc.,  Southern  Companies,  QST 
Energy,  Inc.,  Stand  Energy  Corp.,  as  a 
customer  under  the  terms  of  Dayton's 
Maricet-Bosed  Sales  Tariff. 

DajTton  requests  an  effective  dote  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Da3rton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
The  Energy  Authority,  Inc..  GPU  Energy. 
New  Energy  Ventures  LLC,  PPftL.  Inc.. 
Southern  Companies.  QST  Energy,  Inc. 
Stand  Energy  Corp.,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  November  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Tbe  Da3rton  Power  and  Liglit 
Company 

[Docket  No.  ER»8-338-OOoi 

Take  notice  that  on  October  28, 1997. 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
estabiiahing  QST  Eneiigy  Trading  Inc.,  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effsctrve  date  of 
one  day  subsiequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
establishing  QST  Energy  Trading,  Inc., 
and  the  Public  Utilities  Commission  of 
Ohio. 

Coatment  date:  November  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20. 


P«Uic  Sendee 


[Dockst  No.  ER9a-33»-000| 

Take  notice  that  on  October  28, 1997, 
Wisconsin  Public  Seivice  Corporation 
(WPSC),  tendered  (or  filing  Supplement 
No.  9,  to  its  partial  requirements  service 
agreement  with  Manitowoc  Public 
Utilities  (MPU).  Manitowoc  County. 
Wisconsin.  Supplement  No.  9,  provides 
MPU'ft  contract  demand  nominations  for 
January  1998 — December  2(X)2,  under 
WPSCs  W-2  partial  requirements  tariff 
and  MPU's  applicable  service 
agreement 

The  WPSC  states  that  copies  of  this 
filing  have  been  served  upon  MPU  and 
to  the  State  Commissions  where  WPSC 
servea  at  retail. 

Comment  date:  November  28, 1997,  in 
accwdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  VirsiBia  ElacMc  ami  Power 


(Dockat  No.  EltM-34(MI00) 

Take  notice  that  on  October  28. 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
American  Energy  Solutions,  Inc.,  under 
the  Open  Access  Transmission  Tariff  to 
Eligible  Purchasos  dated  July  9, 1996. 
Under  the  tendered  Service  Agreement, 
Virginia  Power  will  jnovide  non-firm 
point-to-point  service  to  the 
Transmission  Customer  under  the  rates, 
terms  and  conditions  of  the  Open 
Access  Transmission  TarifL 

Copies  of  the  filing  were  served  upon 
American  Energy  Solutions,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 


Comment  date:  November  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  MidAmerican  Energy  Company 

(Docket  No.  ER9S-341-000) 

Take  notice  that  on  October  28, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50309,  filed  with  the 
Commission  two  Non-Firm 
Transmission  Swvice  Agreements  with 
Northern  States  Power  Compimy  (NSP) 
dated  October  9, 1997  and  Teimessee 
Valley  Auth<»ity  (TVA)  dated  October 
14, 1997,  entered  into  pursuant  to 
MidAmerican's  Open  Access 
Transmission  TariCL 

MidAmerican  requests  an  eEfective 
date  of  October  9, 1997,  for  the 
Agreement  with  NSP  and  October  14, 
1997,  for  the  Agreement  with  TVA.  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  baa  served  a  copy  of  the 
filing  on  NSP,  TVA,  the  Iowa  Utilities 
Board,  the  Illinois  Commerce 
Commission  and  the  South  Dakota 
Public  Utilities  Commission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  YoriL  Staii  Elacliic  Jk  Gw 
CorperatioB 

[Docket  No.  BRM-342-000| 

Take  notice  that  on  October  28, 1997, 
New  York  State  Electric  ft  Gas 
Corporation  (NYSEG),  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commisaion's  Rules 
of  Practice  and  Procedure,  18  CFR  Part 
35,  service  agreements  under  which 
NYSEG  may  provide  capacity  and/or 
energy  to  Commonwealth  EcUaon 
(Commonwealth),  ConAgra  Energr 
Services,  Inc.  (ConAgra),  and  Wisconsin 
Electric  Power  Company 
(WEPCoKcollectively,  the  Purchasers)  in 
acc(»daiice  with  NYSBG's  FERC  Qectric 
Tariff.  Orisinal  Vohune  No.  1. 

NYSEG  bas  tequaated  waiver  of  the 
notice  requiiementsao  that  tbe  service 
agreements  with  Commonwealth. 
ConAgra,  and  WEPCo  become  effective 
as  of  October  29, 1907. 

The  Service  Agreements  are  subject  to 
NnrSEG's  Applicaticm  for  Approval  of 
Corporate  Reorganization  wldch  was 
filed  with  the  Commissicm  on 
September  1, 1997,  and  was  assigned 
Docket  No.  EC97-52-000. 

NYSEG  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  Commonwealth,  ConAgra, 
andWEPCb. 

Comment  date:  November  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Northeast  Utilitiea  Service  CoaqMny 

(Docket  No.  ER98-343-000] 

Take  notice  that  on  October  28, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  PacifiCorp  Power 
Marketing.  Inc.,  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  Na  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  PacifiCorp  Power 
Marketing.  Inc. 

NUSCO  requests  that  the  Service 
A^aement  become  effsctive  October  24. 
1997. 

Comment  date:  Novonber  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  Northaaat  Utilitiaa  Service  CaaqMoqr 
(Docket  No.  ERM-345-^)00) 

Take  notice  that  on  October  28, 1907, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  wdth  the  PacifiCorp  Power 
Marketing.  Inc.,  under  the  NU  Sjrstem 
Companies'  Sale  for  Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
baa  been  mailed  to  PacifiCorp  Power 
Mariceting,  Inc. 

NUSCO  reqtiests  that  the  Service 
Agreement  become  effisctive  October  24, 
1907. 

Comment  date:  Novendwr  28, 1997,  is 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Flarida  Pawar  CoqparaliM 

[Oockat  No.  ERg«-347-000) 

Take  notice  that  on  October  29. 1007, 
Florida  Power  Corporation  submitted  a 
report  of  shoit-term  transactions  that 
occurred  under  its  Viarket-basad  Rate 
Wholesale  Power  Sales  Tariff  (FERC 
Electric  Tariff.  Original  Volume  No.  8) 
during  the  period  July  1. 1907  through 
September  30. 1997. 

Comawrrt  date:  November  28. 1907.  in 
accordance  with  Standard  Pan^rqih  E 
at  Uie  end  of  this  notice. 

27.WalveriM 


(Docket  No.  ER99-411-000I 

Take  notice  thalWolverina  Power 
Supply  Cooperative.  Inc.  (Wolveiina), 
on  October  30. 1097.  tendered  far  filing 
an  ^yplication  tot  authority  to  sell 
power  at  market-based  ratee.  Wolverine, 
which  will  cease  to  be  a  bwrower  from 
the  Rural  Utilities  Service  and  become 
a  public  utility  under  the  Federal  Power 
Act  as  of  January  1. 1008.  also  asks  fat 
approval  of  certain  existing 
interconnection  agreements  that  allow 
for  sales  of  power  and  energy  at 
negotiated  pric 
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Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  Public  Utility 
Commission  of  Michigan. 

Comment  date:  November  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Rodaester  Gas  and  Electric 
Corporation 

(Docket  No.  ER9»-3  26-000] 

Take  notice  that  on  October  27, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  NP  Energy,  Inc. 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  term  and  conditions  of 
RG&E's  FERC  Electric  Tariff,  OrigLoal 
Volume  3  (Market-Based  Rate  Tariff) 
accepted  by  the  Conunission  in  Dodcet 
No.  ER97-3553-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
October  21, 1997  for  the  NP  Energy.  Inc. 
Service  Agreement.  RG&E  has  served 
copies  of  the  filing  on  the  New  York 
State  Public  Service  Commission  and  on 
the  Customer. 

Comment  date:  November  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER98-32a-000] 

Take  notice  that  on  October  27, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  Consolidated 
Edison  Solutions,  Inc.  (Customer).  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  term 
and  conditions  of  RC&E's  FERC  Electric 
Tariff,  Original  Volume  3  (Market-Based 
Rate  Tariff)  accepted  by  the  Commission 
in  Docket  No.  ER97-3553-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
October  21, 1997  for  the  Consolidated 
Edison  Solutions,  Inc.  Service 
Agreement.  RG&E  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Wotverine  Power  Siqiply 
Cooperative,  Inc. 

[Docket  No.  ER9ft-413-000l 

Take  notice  that  Wolverin&Power 
Supply  Cooperative,  Inc.  (Wolverine), 
on  (Dctober  30, 1997  tendered  for  filing 
(1)  an  initial  proposed  tariff  to  be 


designated  Wolvoine's  Rates  for 
Wolverine  Power  Supply  Cooperative  to 
Members  consisting  of  Rate  Schedide  A 
and  riders  and  (2)  an  Amended  and 
Consolidated  Wholesale  Power  Contract 
with  each  of  Wolverine's  six  member 
cooperatives.  The  proposed  tariff  adopts 
the  existing  rates  of  Wolverine,  which 
will  cease  to  be  a  borrower  from  the 
Rural  Utilities  Service  and  become  a 
public  utility  under  the  Federal  Power 
Act  as  of  January  1, 1998. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  Public  Utility 
Commission  of  Michigan. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commisiiion, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pc^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ate  available  far  public 
inspection. 
LobaCasliell. 
Secretary. 
(FR  Doc.  97-30503  Filed  11-19-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Ragulatory 
Commission 

P>ockat  No.  EQ97-8S-O00.  at  aL] 

Electric  Rate  and  Corporate  Regulation 
Filings;  Entergy  Power  Generation 
Corporation,  et  al. 

November  14, 1997. 

Take  notice  that  the  faUownng  filings 
have  been  made  with  the  Commission: 

1.  Entngy  Power  Generation 
Corporation 

(Docket  No.  EG97-S5-0001 

On  November  10, 1997,  Entergy 
Power  Generation  CorptHation  filed 
with  the  Federal  Eneigy-Regulatory 
Commission  a  supplement  to  its 
September  26, 1997,  application  for 


determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
die  Commission's  Regtdations.  The 
supplemental  materitJ  included 
clarification  sought  by  the  Commission 
Staff. 

Comment  date:  November  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  De  Pe  Energy  LJ^C 

[Docket  No.  EG98-4-000] 

Oil  October  24. 1997.  De  Pere  Energy 
L.L.C.  (De  Pere),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

De  Pere  is  developing  a  gas-fired 
eligible  facility  with  an  initial  capacity 
of  approximately  180  megawatts  (net) 
operating  as  a  simple-cycle  combustion 
turbine,  and  later  as  an  approximate  255 
megawatt  (net)  combined-cycle 
cogeneration  plant  producing  both 
electricity  and  steam,  to  be  located  in 
the  City  of  De  Pere,  Brown  County, 
Wisconsin. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  wUl  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Enfield  Ener^gy  Centre  Lindted 

[Docket  No.  EG9&-8-000] 

Take  notice  that  on  November  10, 
1997,  Enfield  Energy  Centre  Limited,  a 
limited  liability  company  incorporated 
and  existing  under  the  laws  of  the 
England  and  Wales,  having  its  registered 
office  at  Cam  Lea  Offices,  975  Mollison 
Avenue,  Enfield,  Middlesex,  EN3  7NN, 
England  (the  Applicant),  filed  with  the 
Federal  Energy  Regulatory  Coinmission 
an  application  for  determination  of 
exempt  wholesale  generator  (EWG) 
status  pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  states  that  it  will  be 
engaged  directiy  in  owning  an  eligible 
facility,  the  Enfield  Energy  power  plant 
located  in  the  Borpugh  of  Enfield.  North 
London,  England  (the  Plant).  The  Plant 
will  consist  of  a  396  MW  combined 
cycle  power  plant,  fueled  by  natural  gas 
with  gas  oil  as  backup  fuel. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 
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4.  Kentncky  IMlitin  Company 

rOocket  Na  ERg7-337S-0O0| 

Take  notice  that  on  November  6, 
1997,  Kentucky  Utilities  Company  (KU), 
tendered  for  filing  an  Amendment  to  the 
five  (5)  Supplements  to  FERC  Rate 
Schedule  203,  the  Interconnection 
Agreement  between  KU  and  East 
Kentucky  Power  Cooperative. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Ediaon  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-400e-000l 

Take  notice  that  on  November  3, 
1997,  Consolidated  Edison  Company  of 
New  York.  Inc.,  tendered  for  filing  a 
simunary  of  the  electric  exchanges, 
electric  capacity,  and  electric  other 
energy  trading  activities  under  its  FERC 
Electric  Tariff  Rate  Schedule  No.  2,  for 
the  quarter  ending  June  30, 1997. 

Ckunnwnt  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  B 
at  the  and  of  this  notice. 

8.  Denver  City  Energy  Aaaocialaa,  LP. 

[Docket  No.  ER97-4084-0011 

Take  notice  that  on  November  3, 
1997,  Denver  City  Energy  Associates, 
L.P.  (DCE),  tendered  for  filing  a  Code  of 
Conduct  in  compliance  with  the  Federal 
Energy  Regulatory  Commission  (the 
Commission)  Order  on  Proposed 
Market-Based  Rates  of  OS  Electric 
Generating  Cooperative,  Inc.,  and  DCE 
issued  October  17, 1997  in  Docket  Nos. 
ER97-3583-000  and  ER97-4084-000. 

Comment  date:  November  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Caipll-IEC.  LJ.C 

(Dockat  No.  ER97-4273-0011 

Take  notice  that  on  October  31, 1997. 
CargUl-IEC,  LLC  (CargUl-IEC), 
tendered  for  filing,  purstiant  to  the 
Commission's  October  17, 1997,  Order 
Conditionally  Accepting  Proposed 
Marlcet-Based  Rates,  a  Compliance 
Filing  including  a  revised  Statement  of 
Policy  and  Standards  of  Conduct 
governing  the  relationship  between  the 
lEC  Companies  and  their  affiliated 
wholesale  power  marketer,  Cargill-IEC 

Comment  date:  November  28,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  GEN~SYS  Energy 

(Dockat  No.  ER97-4335-001] 

On  November  3, 1997,  GEN-SYS 
Energy  made  its  compliance  filing  as 
required  under  Ordering  Paragraph  (A) 
of  the  Commission's  Order  issued  in 
this  proceeding  on  October  17,  1997. 


Comment  date:  November  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  County  Light  ft  Power 
Cooperative  Aseociation,  Inc. 

(Dockat  No.  ER97-«43S-001] 

Take  notice  that  on  November  4, 
1997,  Idaho  County  Light  &  Power 
Cooperative  Association,  Inc.  (Idaho 
County),  advised  the  Commission  that  it 
retired  its  debt  &om  the  Rural  Utilities 
Service  on  October  21, 1997. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  WiacoBsin  Power  and  Light 
Company 

(Dockat  No.  ER97-4815-000i 

Take  notice  that  on  November  3. 
1997,  Wisconsin  Power  and  Light 
Company  (WPItL),  tendered  for  filing  a 
request  to  withdraw  its  filing  in  Docket 
No.  ER97-481&-000. 

WPftL  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  requested  action.  A  copy  of 
this  filing  has  been  served  upon  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Detroit  Ediaon  Company 

[Dockat  No.  ER98-205-0001 

Take  notice  that  on  October  15, 1997, 
the  Detroit  Edison  Company  (Detroit 
Edison)  filed  a  revised  Service 
Agreement  in  the  above-refiBrenced 
docket.  Detroit  Edison  requests  that  the 
revised  Service  Agreement  be  made 
effective  as  of  November  1, 1997. 

Comment  data:  November  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  PP&L  Inc. 

[Docket  No.  ER9»-292-000l 

Take  notice  that  on  October  27, 1997, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  &  Light  Compeny) 
(PP&L),  filed  a  Service  Agreement  dated 
October  3,  1997,  with  Northern  Indiana 
Public  Service  Co.  (NIPSC)  under 
PPiL's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  NTPSC  as  an  eligible  customer 
under  the  tariff. 

PPftL  reqtiests  an  efdective  date  of 
October  27, 1997,  for  the  Service 
Agreement 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NIPSC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 


Comment  date:  November  28. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Conqiany 

[Docket  No.  ER98-2g3-000) 

Take  notice  that  on  October  27. 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Installed  Capacity  Obligaticui 
Allocation  Agreement  between  PECO 
and  Woodruff  Oil  Company  d/b/a 
Woodruff  Energy  (hmeinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  l^  PECO 
with  the  Commission  on  October  3. 
1997,  at  Docket  No.  ER98-2&-000.  This 
filing  merely  sulnnits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  woe  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  Novonber  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PBOO  Energy  Cnmpeny 

(Docket  No.  ER98-294-000I 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PEOO  and 
Woodruff  Oil  Company  d/b/a  Woodruff 
Energy  (hereinafter  Suppher).  The  terms 
and  conditions  contaiiied  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
OcUrfiO'  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Peiuuylvania  P)M 
Utilities  at  Docket  No.  ER98-e4-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PGCO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Conunission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  FECO  Energy  CoBpany 

[Dockat  No.  ER98-29S-000| 

Take  notice  that  on  October  27. 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and  QST 
Energy  Inc.,  (hereinafter  Supplier).  The 
terms  and  conditions  contained  within 
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this  Agreement  are  identical  to  the 
terms  and  conditions  contained  with  the 
Form  of  Transmission  Agency 
Agreement  submitted  to  the 
Conunission  on  October  3, 1997,  as  part 
of  the  )oint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  at  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PECO  and  an  alternative 
supplier  participating  in  PECO's  Retail 
Aocess  Pilot  Pro-am. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Peimsylvania  Public 
Utility  Commission. 

Comment  date:  November  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Caaxfmnj 

(Docket  No.  ER98-296-0001 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  (PECO),  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and  UQ 
Power  Supply  Inc.,  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Conunission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Conunission  and  the  Pennsylvania  P|M 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  I^OO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Pr^ram. 

Copies  of  the  fiUng  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  CcNBunission. 

Comment  date:  Novengber  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  PECO  Energy  CanqMny 

(Docket  No.  ERg6-2«7-000) 

Take  notice  that  cm  October  27, 1997, 
PECO  Energy  Company  (PEOO)  filed  an 
executed  Transmission  Agency 
Agreemmt  between  PECO  and  Duke 
Trading  and  Marluting  LLC, 
(hereiiuJter  Supplier).  The  terms  and 
conditi(His  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Peimsylvania  Public  Utility 
Commission  and  the  Peimsylvania  PJM 
Utilities  at  Docket  No.  ER9ft-64-000. 
This  filing  merely  submits  an  individual 


executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  PECO  Energy  Company 

(Docket  No.  ER98-298-000I 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  NwAm  Energy  Management  Inc., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
ami  conditions  contained  with  the 
'Torm  of  Installed  Capacity  Allocation 
Agreement"  filed  by  PECO  with  the 
Commission  on  October  3, 1997,  at 
Docket  No.  ER98-28-000.  This  filing 
moely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  A^ireement 
between  PECO  and  an  alternate  supplier 
participating  in  PEGO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
SuppliOT  and  the  Pennsylvania  Public 
Utility  Commission. 

CoDunent  data:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PEOO  Energy  Campuacf 

(Docket  No.  ER98-29Q-0O0I 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  QST  Energy  Inc.,  (her^nafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of  Installed 
Capacity  Allocation  Agreement  filed  by 
PECO  with  the  Commission  on  October 
3, 1997,  at  Docket  No.  ER98-2S-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  VECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Peimsylvania  Public 
Utility  Commission. 

Comment  date:  November  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PECO  Energy  Company 

(Docket  No.  ER98-30(MXI0] 

Take  notice  that  on  October  27, 1997, 
PBOO  Energy  Company  (PECO)  filed  an 


executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  West  Penn  Power  Company  dba 
Allegheny  Power  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  by  PECO 
with  die  Commission  on  October  3, 
1997.  at  Docket  No.  ER98-28-0Q0.  This 
filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
partic^ting  in  PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supfdier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PEOO  Energy  Camfmnj 

(Dockat  No.  ER98-901-000] 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  (PEOO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and 
Pennsylvania  Power  &  Light  Co., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  tlie  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  I^nnsylvania  Public 
UtUity  Commission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PECO  Energy  Company  ^ 

(Docket  No.  ER98-302-OpO] 

Take  notice  that  on  October  27, 1997. 
PECO  Energy  Company  (F^OO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and  Energis 
Resources  Inc., (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Transmission  Agency 
agreement  submitted  to  the  Commission 
on  October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Conmnission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
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This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECX)'8  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  )*my  Central  Power  ft  Ughl 
Campany,  Metropolitan  Ediaon 
ComiMny,  and  FannsylTania  Electric 


(Docket  Na  ER9e-344-000) 

Take  notice  that  on  October  2S,  1997, 
Jersey  Central  Power  k  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Energis  Resources  Incorporated  (ENR), 
dated  October  22,  1997.  This  Service 
Agreement  specifies  that  ENR  has 
agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tari£F) 
designated  as  FERC  Electric  Tariff. 
Ori^ial  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  ordisr  issued  on  February  10. 1996 
in  Jersey  Central  Power  &  Light  Co.. 
Metropolitan  Edison  Co.,  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-276~OO0  and  allows  CPU  Energy 
and  ENR  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  aod/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  far 
good  cause  shown  and  an  effective  date 
of  October  22,  1997,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  1. 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  lES  Utilities  Inc. 

(Docket  No.  ER9e-346-000) 

Take  notice  that  on  October  28, 1997, 
lES  Utilities  Inc.  (lES).  tendered  for 
filing  Form  of  Service  Agreement  for 
Firm  Point-to-Point  Transmission 
Service  establishing  Williams  Energy 
Services  Company  as  a  point-to-point 
transmission  customer  under  the  terms 
of  lES's  transmission  tariff. 

lES  requests  an  efiisctive  date  of  ^ 
October  14,  1997,  and  accordingly. 


seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Iowa  Utilities 
Board. 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Enogy  Company 

[Docket  No.  ER98-348-^)00| 

Take  notice  that  on  October  28, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
summary  of  transactions  made  during 
the  third  quarter  of  calendar  year  1997 
under  PECO's  Electric  Tariff  Original 
Volume  No.  1,  accepted  by  the 
Commission  in  Dodiet  No.  ER95-770.  as 
subeequenUy  amended  and  accepted  by 
the  Commission  in  Ekicket  No.  ER97- 
316. 

Comment  date:  December  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Central  Power  and  Ligfat  Company, 
Public  Service  Company  of  Oklahoma, 
Soathwaatam  Electric  Power  Company, 
and  West  Texm  Ulilitiea  Company 

[Docket  No.  ER9e-349-0Q0| 

Take  notice  that  on  October  28, 1997. 
Central  Power  and  Light  Company 
(CPL),  Public  Service  Company  of 
Oklahoma  (PSO).  Southwestern  Electric 
Power  Company  (SWEPCO),  and  West 
Texas  Utilities  Company  (WTU) 
(collectively,  the  Companies)  tendered 
for  filing  eight  Service  Agreements 
establishing  Amoco  Trading 
Corporation  and  Avista  Energy,  Inc.,  as 
new  customers  under  the  terms  of  each 
Company's  CSRT-1  Tariff.  The 
Companies  also  tendered  for  filing 
executed  Service  Agreements  with 
Electric  Cleeringhouse.  Inc.,  and  Entergy 
Power  Marketing  Corp..  to  be 
substituted  for  the  unexecuted 
agreements  filed  earlier. 

The  Companies  request  an  effiective 
date  of  October  1, 1997,  for  each  of  the 
new  service  agreements  and 
accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on  the 
four  customers,  the  Arkansas  Public 
Service  Commission,  the  Louisiana 
Public  Service  Commission,  the 
Oklahoma  Corporation  Commission  and 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Interstate  Power  Company 

[Docket  No.  ER98-3S0-000i 

Take  notice  that  on  October  28, 1997, 
Interstate  Power  Company  (IPW) 
tendered  for  filing  two  Transmission 
Service  Agreeniunts  between  IPW  and 


Dairyland  Power  Cooperative 
(Dairyland).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
point-to-point  transmission  service  to 
Dairyland. 

Comment  date:  December  1. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  LonisviUe  Cm  and  Electric 
Company 

(Docket  No.  ERsa-SSl-OOO) 

Take  notice  that  on  Octobn  28. 1997, 
Louisville  Gas  and  Electric  Company 
(LGftE)  tendered  for  filing  an 
unexecuted  Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Louisville  Gas  and  Electric 
Company  (LG&E)  and  itself  under 
LG&E's  Open  Access  Transmission 
Tariff: 

Comment  date:  December  1. 1997,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

29.  Onu^  and  Rockland  UHlHiea.  lac. 

[Docket  No.  ER98-352-4NWI 

Take  notice  that  on  October  28, 1997. 
Oange  and  Rockland  Utilitiea.  Inc. 
(OftR)  tendered  for  filing  its  Summary 
Report  of  O&R  transactions  during  the 
calendar  quarter  ending  Septembor  30. 
1997,  pursuant  to  the  market  baaed  rate 
power  service  tariff,  made  effective  by 
the  Commission  on  March  27, 1997  in 
Docket  No.  ER97-1400-^XX). 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  thd  end  of  this  notice. 

30.  OrH«e  and  SocUaiU  IMUtka,  bac. 

(Docket  Na  BR»8-353-00(H 

Take  notice  that  on  October  28, 1997, 
Orange  and  Rockland  Utilities.  Inc.. 
acting  on  behalf  of  itself  and  its  wholly 
owned  subsidiaries,  Rockland  Electric 
Company  and  Pike  County  Light  & 
Power  Company,  filed  a  revised  Open 
Access  Transmission  Service  Tariff 
which  incorporates  changes  to  its 
Energy  Imbalance  Service. 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Public  Sarrioe  Electaric  and  Gaa 
Company 

[Docket  No.  ER98-354-OSOI 

Take  notice  that  on  October  29. 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark.  New 
Jersey,  tmidered  for  filing  an  agpeement 
for  the  sale  of  capacity  and  energy  to  ^ 
Aquila  Power  Corporation  (Aquila) 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presentiy  on  file  with  the  Commission. 

PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
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agreemoit  can  be  made  effective  as  of 
September  30, 1997. 

Copies  of  the  filing  have  been  served 
upon  Aquila  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  PuUic  Serrice  Electric  and  Gaa 
Company 

[Docket  No.  ER98-355-000) 

Take  notice  that  on  October  29, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
NorAm  Energy  Services,  Inc.  (NorAm), 
pursuant  to  the  PSE&G  Wholesale 
Power  Maiicet  Based  Sales  Tariff, 
presentiy  on  file  with  the  Commission. 

PSEftG  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
September  30, 1997. 

Copies  of  the  filing  have  been  served 
upon  NorAm  and  the  New  Jersey  Board 
of  PubUc  Utilities. 

Conunent  date:  December  1, 1997,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  fttblk  Sarrioe  Electaric  and  Gaa 
CooqMny 

[Docket  No.  ER98-3S6-000] 

Take  notice  that  on  October  29, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Eastern  Power  Distribution,  Inc. 
(Eastern),  pursuant  to  the  PSE&G 
Wholesale  Power  Market  Based  Sales 
Tariff,  presentiy  on  file  with  the 
Commission. 

PSE&G  further  requests  waivw  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
September  30, 1997. 

Copies  of  the  filing  have  been  served 
upon  Eastern  and  the  New  Jersey  Board 
of  PubUc  Utilities. 

Commentdate:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Poblic  Service  Electric  and  Gaa 
Company 

(Docket  No.  ER9»-357-000l 

Take  notice  that  on  October  29. 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  of  Newark,  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
New  York  Power  Authority  (NYPA) 
pursuant  to  the  PSE&G  Wholesale 
Power  Market  Based  Sales  Tariff, 
presentiy  on 'file  with  the  Commission. 


PSE&G  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
September  30,  1997. 

Copies  of  the  filing  have  been  served 
upon  NYPA  and  the  New  Jersey  Board 
of  Public  Utilities. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PttUic  Service  Electric  and  Gas 
Camptaty 

[Docket  No.  ER98-358-4X)0] 

Take  notice  that  on  October  29, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  of  Newari^  New 
Jersey,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
DuPont  Power  MailLeting  Inc.  (DuPont), 
pursuant  to  the  PSE&C  Wholesale 
Power  Market  Based  Sales  Tariff, 
presentiy  on  file  with  the  Conmiission. 

PSE&G  further  requests  waiver  of  the 
Conunission's  R^uiationt  such  that  the 
agreement  can  be  made  efiiactive  as  of 
September  30, 1997. 

Copies  of  the  filing  have  been  served 
upon  DuPont  and  the  New  Jersey  Board 
of  PubUc  UtiUties. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Jeney  Central  Power  &  Light 
Campany,  Ediaon  Company,  and 
Pennayhrania  Electric  Cosiqiany 

[Docket  No.  ERS8-359-000] 

Take  notice  that  on  October  29, 1997; 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Peimsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Strategic  Energy  Ltd.  (SEL),  dated 
October  28, 1997.  This  Service 
Agreement  specifies  that  SEL  has  agreed 
to  the  rates,  terms  and  conditions  of 
GPU  Energy's  Operating  Capacity  and/ 
or  Energy  Sales  Tariff  (SMles  TariJEQ 
designated  as  FERC  Electric  Tariff, 
Ori^ial  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-000  and  allows  GPU  Enei:gy 
and  SQL  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 


of  October  28, 1997.  for  the  Service 
AgrennenL 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania.  ' 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Duquesne  Light  Conqiany 

(Docket  No.  ER98-360-000) 

Take  notice  that  on  October  29, 1997. 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  October  23. 
1997.  with  Delmarva  Poww  &  Light  Co., 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Delmarva  Power  &  Light  Co.,  as  a 
customer  under  the  Tariff:  DLC  requests 
an  effective  date  of  October  23, 1997,  for 
the  Service  Agreement 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Doke  Power,  a  division  of  Duke 
Enai^  Corporatiim 

(Docket  No.  ER98-361-000] 

Take  notice  that  on  October  29, 1997. 
Duke  Power  (Duke),  a  division  of  Duke 
Energy  Corporation,  tendered  for  filing 
Schedule  MR  quarterly  transaction 
summaries  for  service  under  Duke's 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  for  the  quarter  ended  September 
30, 1997. 

Comjnenf  date:  December  1 ,  1997,  in 
accordance  with  Standard  Para^aph  E 
at  the  end  of  this  notice. 

39.  Soudiam  CaUfiimia  Ediaon. 
Cmnpany 

(Docket  No.  ER9fr-362-000) 

Take  notice  that  on  October  29, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  far  filing  executed 
umbrella  S«vice  Agreements  (Service 
Agreements)  with  Morgan  Stanley 
Capital  &oup  Inc.,  and  NP  Energy  Inc., 
for  Point-To-Point  Transmission  Service 
tmder  Edison's  Open  Access 
Transmission  Tariff  (Tariff). 

Edison  filed  the  executed  Service  . 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  revised  Sheet  Nos.  165  and 
166  (Attachment  E)  to  the  Tariff,  which 
is  an  updated  list  of  all  current 
subscribers.  Edison  requests  waiver  of 
the  Commission's  notice  requirement  to 
permit  an  effective  date  of  (October  30, 
1997,  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 
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Comment  date:  December  1. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  LouisTille  Gas  and  Electric 
Company 

[Docket  No.  ER98-363-000] 

Take  notice  that  on  October  29, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  of  its 
obligation  to  file  the  rates  and 
agreements  for  wholesale  transactions 
made  pursuant  to  its  market-based 
Generation  Sales  Service  (CSS)  Tariff. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  LonisTiila  Gas  and  Ekctric 
Company 

[Dockst  Na  ER98-304-000I 

Take  notice  that  on  October  29, 1997, 
Louisville  Gas  and  Electric  Company 
(LGftE),  tendered  for  filing  an  executed 
Non-Firm  Point-To-Point  Transmission 
Service  Agreement  between  LG&E  and 
FPId..  Inc.,  under  LC&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  New  gagUiM*  Poww  Company 

[Dockat  No.  ER9S-3«5-<M)0l 

Take  notice  that  on  October  29.  1997. 
New  England  Power  Company  filed  a 
Service  Agreements  and  Certificates  of 
Concurrence  with  PacifiCorp  Power 
Marketing,  Inc.,  under  NKP's  FERC 
Electric  Tariff,  Original  Volumes  No.  5 
and  6. 

Comment  date:  December  1. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Wotmiaa  Power  Supply 
Cooperative,  Inc. 

(Dockat  No.  EX98-tg3-000| 

Take  notice  that  Wolverine  Power 
Supply  Cooperative,  Inc.  (Wolverine), 
on  October  30,  1997.  tendered  for  filing 
the  Municipal/Cooperative  Coordinated 
Pool  (MMCP)  Agreement  between  the 
Michigan  Public  Powrer  Agency  and 
Wolverine  Power  Supply  Cooperative, 
Inc.,  dated  December  20, 1991. 
Wolverine  will  cease  to  be  a  borrower 
from  the  Ruiral  Utilities  Service  and 
become  a  public  utility  under  the 
Federal  Power  Act  as  of  December  31, 
1997. 

Copies  of  this  filing  were  served  upon 
the  Michigan  Public  Power  Agency  and 
the  Public  Utility  Commission  of 
Michigan. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragmph  E 
at  the  end  of  this  notice. 


44.  Wolverine  Power  Supply 
CooperatiTe,  Inc. 

(Dockat  No.  ER9S-4g4-000l 

Take  nq^ce  that  Wolverine  Power 
Supply  Cooperative,  Inc.,  (Wolverine), 
On  October  30.  1997.  tendered  for  filijog 
the  two  existing  agreements:  (1)  liansing 
Board  of  Water  and  Light  and  (2) 
Traverse  Qty  Light  and  Power  Board 
Maintenance  and  Operating  Agreement, 
dated  Febrxiary  28,  1979.  Wolverine 
does  not  propose  any  changes  to  these 
contracts.  Wolverine  will  cease  to  be  a 
borrower  from  the  Riiral  Utilities 
Service  and  become  a  public  utility 
under  the  Federal  Power  Act  as  of 
January  1, 1998. 

Copies  of  this  filing  were  served  upon 
the  I.ansing  board  of  Water  and  Light, 
the  Traverse  Qty  Light  and  Power 
Board,  and  the  Public  Utility 
commission  of  Michigan. 

Comment  date:  November  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Commission  and  are  available  fat  public 
inspection. 
UisD-Caakall. 
Secretary. 

(FR  Doc  97-30504  Filed  ll-l»-97: 8:45  am) 
I  ooec  anr-ai-r 


45.  (7U  Advancod 


Inc. 


(Dockat  No.  ER9e-50O-000l 

Take  notice  that  GPU  Advanced 
Resources,  Inc.,  on  October  30,  1997, 
tendered  for  filing  proposed  changes  in 
its  Rate  Schedule  FERC  No.  1. 

The  proposed  changes  would  allow 
GPU  Advanced  Resources.  Inc.,  to  sell 
electric  energy  at  wholesale  to  c«tain 
affiliated  public  utilities  for  the  limited 
purpose  of  reconciling  energy  deliveries 
to  such  public  utilities  with  energy 
usage  by  certain  retail  customers  of  GPU 
Advanced  Resources,  Inc. 

Copies  of  the  filing  were  served  upon 
the  affiliated  public  utilities  to  which 
such  wholesale  sales  will  be  made  and 
upon  the  Pennsylvania  Public  UtiHties 
Commission. 

Comment  date:  November  28, 1907,  in 
accordance  with  Standard  Paragiaplt  E 
at  the  end  of  this  notice. 

SUndard  Par^rapk 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conunent  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  puty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


DEPARTMENT  OF  ENERGY 

Federal  Eiwrgy  Regulatory 
Conunlsslon 

[Docket  Na  ERSe-aol-OOO,  el  sL] 

Electric  Rale  and  Cdreorala  Regulation 
RNngs;  PECO  Energy  Company,  at  aL 

Novembar  12, 1997. 

Take  notice  that  the  foUonring  filings 
have  been  made  with  the  Commission: 

1.  PECO  Energy  Cooqiaay 

(Docket  No.  ER9»-303-000) 

Take  notice  that  on  October  27, 1907, 
PECO  Energy  Company  ("PECO  ")  filed 
an  executedlnstalled  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  UGI  Power  Supply 
Inc.  (hereinafter  "Supplier").  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the 
"Form  of  Installed  C^icity  Allocation 
Agreement"  filed  by  PEOO  with  the 
Commission  on  October  3. 1097  in 
Docket  No.  ER98-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Sui^lier  and  the  Pennsylvania  PuUic 
UtUity  Commission. 

Conunent  date:  November  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PEOO  Ene«gy  Cempany 

(Dodut  No.  ER98-304-O00) 

Take  notice  that  on  October  27, 1997. 
PECO  Energy  Compeny  ('TEOO")  filed 
an  executealnstalled  Capacity 
Obligation  AltocatiOB  Agreement 
between  PECO  and  Duke  Trading  and 
Marketing  L.L.C  (hereinafter 
"Supplier"!.  The  teems  and  conditi<nis 
coatained  within  tills  Agreemmit  are 
identical  to  the  terms  and  cooditions 
contained  with  the  "Form  of  installed 
Capacity  Allocation  Agreement"  filed 
by  PECO  with  the  Commission  on 
October  3, 1997  in  Docket  No.  ER98-2S-- 
000.  This  filing  merely  submits  an 
individual  executed  copy  of  the 
hutalled  Capacity  OUi^oo  Allocation 
Agreement  between  PEOO  and  an 
alternate  supplier  partidpeting  in 
PECO's  Pilot 
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Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Energy  Coinpany 

(Docket  No.  ER98-305-000] 

Take  notice  that  on  October  27. 1997, 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PEOO  and  DuPont  Pow«r 
Marketing  Inc.  (hereinafter  "Supplier"). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  "Form  of  bistalled  Capacity 
Allocation  Agreement"  filed  by  PECO 
with  the  Commission  on  October  3. 
1997  in  Docket  No.  ER98-28-000.  This 
filing  moely  submits  ah  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PECO  Energy  Company 

(Docket  Na  ER0S-30ft-000] 

Take  notice  tiiat  on  Qctober  27, 1997, 
PECO  Energy  Cpmpaiw  ("PECO")  filed 
an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  Bruin  Energy  Inc./ 
Mack  Services  Group  (hereinafter 
"Supplier").  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with^the  "Form  of  Installed 
Capacity  Allocation  Agreement"  filed 
by  PEOO  with  the  Coimnission  on 
October  3, 1997  in  Docket  No.  ER98-2S- 
000.  This  filing  moely  submits  an 
individual  executed  copy  of  the 
Installed  Capacity  Obligation  Allocation 
Agreement  between  PEOO  and  an 
alternate  supplier  participeting  in 
PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
UtUity  Commission. 

Coounent  date:  November  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Coaqiany 

[Docket  No.  ER0ft-3Q7-OOO] 

Take  notice  that  on  October  27rl997. 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Transmission  Agency 
Agreement  between  PECO  and  DuPont 


Power  Marketing  Inc.  (hereinafter 
"Supplier").  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  "Form  of 
Transmission  Agency  Agreement" 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  P)M 
Utilities  in  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
UtUity  Commission. 

Comment  date:  November  25, 1097,  in 
accordance  with  Standard  Peuvgraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

[Docket  No.  ER98-308-0001 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Transmission  Agency 
Agreement  between  PECO  and  West 
Perm  Power  Company  dba  Allegheny 
Power  (hereinafter  "Suppliw").  The 
terms  and  conditions  contained  within 
this  Agreement  cu«  identical  to  the 
terms  and  conditions  contained  with  the 
"Form  of  Transmission  Agency 
Agreonent"  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  UtiUty  Commission  and  the 
Pennsylvania  P)M  Utilities  in  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PECO  and  an  alternative 
suppliw  participating  in  PBCO's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Cbnunent  date:  November  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PEOO  Energy  Coinpany 

(Dockat  Na  ER98-309-000] 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  ("PECO")  filed 
an  executed  InstaUed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  Soutiiem  Energy 
Retail  Trading  &  Marketing  Inc., 
Southern  Company  Energy  Mariceting 
(hereinafter  "Supplier").  The  trams  and 
conditions  contained  within  this 
Agreement  are  Identical  to  the  terms 
and  conditions  contained  within  the 
"Form  of  Installed  Capacity  Allocation 
Agreement"  filed  by  PEOO  with  the 


Commission  on  October  3, 1997,  in 
Docket  No.  ER9&-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  InstaUed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  akemate  supplier 
participating  in  I^CO's  Pilot 

Copies  of  tile  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  Noven^Mr  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PEOO  Energy  Company 

[Docket  No.  ER98-ai0-000l 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Installed  Cajpwclty 
Obligation  Allocation  Agreement 
between  PECO  and  New  Energy 
Ventures — Mid  Atlantic  (hereinafter 
"Supplier").  The  trams  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  within  the  "Form  of  Installed 
Capacity  Allocation  Agreement"  filed 
by  PECO  with  the  Commission  on 
October  3, 1997,  in  Docket  No.  ER98- 
28-000.  This  filing  merely  submits  an 
individual  executed  copy  of  the 
Installed  Capacity  Obligation  Allocation 
Agreement  between  PEOO  and  an 
alternate  supplier  participating  in 
PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  ^e  Pennsylvania  Public 
Utuity  Commission. 

Comment  date:  November  25, 1997,  in 
accordance  with  Standard  Par^raph  E 
at  the  end  of  this  notice. . 

Ov  raCO  Energy  Company 

[Docket  No.  ER98-3 11-000) 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Transmission  Agency 
Agreement  between  PEOO  and  Horizon 
Energy  Company  (hereinafter 
"Supplier").  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  within  the  "Form  of 
Transmission  Agency  Agreement" 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  in  Docket  No.  ER98-64-0Q(l. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PEOO  and 
an  alternative  supplier  participating  in 
PECO's  Ret^l  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 
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Conunent  date:  November  25.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PECO  Energy  Company 

(Dockst  No.  ER9S-3 12-000] 

Take  notice  that  on  October  27. 1997. 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Transmission  Agency 
Agreement  between  PECO  and  New 
Energy  Ventures — Mid  Atlantic 
(hereinafter  "Supplier").  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  within  the 
"Form  of  Transmission  Agency 
Agreement"  submitted  to  the 
Commisston  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  in  Docket 
No.  EK98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PECO  and  an  alternative 
supplier  participating  in  PBCO's  Retail 
Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  November  25, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PECO  Energy  Compaay 

Pocket  No.  ER9e-313-000l 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  ('TECO")  filed 
an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  Eneigis  Resources 
Inc.  (hereinafter  "Supplier").  The  terms 
and  conditions  contaiiied  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  within  the 
"Form  of  Installed  Capacity  Allocation 
Agreement"  filed  by  PECO  with  the 
Commission  on  October  3, 1997,  in 
Docket  No.  ER96-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supf^ier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Ut^ty  Commission. 

Coitunent  date:  November  25, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  tke  end  of  this  notice. 

12.  PECO  EBHgy  Conpaay 

(Docket  No.  ER98-314-000J 

Take  notice  that  on  October  27. 1997. 
PECO  Energy  Company  ("PECO'T  filed 
an  executed  Transmission  Agency 
Agreement  between  PECO  anid  GPU 
Advanced  Resources  Inc.  (hereinafter 


"Supplier").  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  within  the  "Form  of 
Transmission  Agency  Agreement" 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  P)M 
Utilities  in  Docket  No.  ER9»~64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PEOO  and 
am  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  w«e  served  on  the 
Supplier  and  the  Pennsylvuiia  Public 
UtUity  Commission. 

Comment  date:  November  25. 1997,  in 
accordance  with  Standard  Paragrqih  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Ceaspeny 

(Dockat  No.  ER9e-31S-000| 

Take  notice  that  on  October  27, 1997. 
PECO  Energy  Company  ("PECO")  filed 
an  executadTraasmission  Agency 
Agreement  between  PECO  and  Cinergy 
Resources  Inc.  (hereinafter  "Supplier"). 
The  terqu  and  conditions  ctmtained 
within  this  Aoeement  are  identical  to 
the  terms  andconditions  contained  nvith 
the  "Form  of  Transmission  Agency 
Agreement"  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  joint  filing  by  the  Pennsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  in  Docket 
No.  ER98-64-000.  This  filing  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PECO  and  an  alternative 
supplier  participating  in  PECO's  Retail 
Aoc»ss  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  PuUic 
Utility  Commission. 

Comment  date:  November  25, 1997.  in 
acccndance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PECO  Enoigy  Cwpany 

(Dockat  No.  ER9S-31»-000| 

Take  notice  that  on  October  27, 1997. 
PECO  Energy  Company  ("PECO")  filed 
an  executed  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  Cinngy  Resources 
Inc.  (hereinafter  "Supplier").  The  terms 
and  conditions  ccmtdned  writhin  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the 
"Form  of  Installed  Capacity  Allocation 
Agreement"  filed  by  PECO  vrith  the 
Conmiission  <«  October  3. 1997  in 
Docket  No.  ER9e-28-000.  This  filing 
merely  submits  an  individual  wxecuted 
copy  of  the  Installed  Capacity 


Obligation  Allocation  Aoeement 
between  PEOO  and  an  alternate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  were  saved  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Conmdssion. 

Comment  date:  November  2^  1997,  in 
acccHrdance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

IS.  PECO  Eofeigy  rn—peny 

(Dockat  No.  ER9»-31 7-000) 

Take  notice  that  on  October  27, 1997, 
PECO  Energy  Company  ("PBOO")  filed 
an  executeoTransmission  Agency 
Agreement  between  PBOO  and  Southern 
Enisrgy  Retail  Trading  ft  Mtf  keting  Inc., 
Southern  Company  Eneigy  Marketing, 
(hereinafter  "Supplier").  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  tenns 
and  conditions  contained  with  the 
"Form  of  Transmission  Agency 
Agreemmt"  submitted  to  the 
Commission  on  October  3, 1997,  as  part 
of  the  )oint  filing  by  the  Peimsylvania 
Public  Utility  Commission  and  the 
Pennsylvania  PJM  Utilities  in  Docket 
No.  ER9S-64-000.  This  fiUng  merely 
submits  an  individual  executed  copy  of 
the  Transmission  Agency  Agreement 
between  PEOO  and  an  altem^ve 
supplier  pertidpating  in  PECO's  Retail 
Access  Pilot  Pnwram. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
UtUity  Commission. 

Comment  data:  November  25. 1997,  in 
accordance  with  ^jtandud  Paragraph  B  - 
at  the  end  of  this  notice. 

IS.  PBCO  Energy  Coaipaqr 

[Dockat  Na  BR9«-aiS-00l4 

Take  notice  that  on  October  27. 1997, 
PECO  Eneigy  Compeny  (TEOO")  filed 
ui  executed  Transmission  Agency 
Agreement  between  PB^D  anid  NwAm 
Energy  Management  Inc.  (hereinafter 
"Supplier").  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  condittonr 
contained  with  the  "Foim  of 
Transmission  Agency  Agreement" 
submitted  to  the  Commission  on 
October  3. 1997,  as  part  of  the  )oint 
filing  by  the  Pennsylyania  PuhHc  UtiUty 
Commission  and  Aa  Pennsylvania  PJM 
Utilities  in  Docket  No.  ER98-64-4M10. 
This  filing  merely  subndts  an  individual 
executed  copy  of  the  TransmiMon 
Agency  Agreement  between  FBCO  and 
an  alteroetive  supplier  pertidpating  in 
PECO's  Retail  Aooess  Pilot  Program. 

Copies  of  the  filing  were  served  tm  the 
Supplier  and  the  Pransylvania  Public 
UtiUtj^Commission. 

Qunment  dkito:  November  25, 1997,  in 
accordance  with  Standard  Paragrajrii  B 
at  the  end  of  this  notice. 
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17.  PEOO 

(Dockat  No.  ER9»-31»-O00l 

Take  notice  that  on  October  27. 1997, 
PEOO  Energy  Company  ("PEOO")  filed 
an  executedlnstalled  Capacity 
Obligation  Allocation  Agreement 
between  PBOO  and  Horizon  Energy 
Company  (hereinafter  "Supplier").  Tlie 
tenns  and  conditions  contained  within 
this  Agreement  are  identical  to  the 
terms  and  conditions  contained  with  the 
"Form  of  Installed  Capacity  Allocation 
Agreement"  filed  by  PECO  with  the 
Commission  on  October  3, 1997  in 
Docket  No.  ER98-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capadty 
Obl^ation  Allocation  Agreement 
between  PEOO  and  an  afiemate  supplier 
participating  in  PECO's  Pilot 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Coiiunent  dote:  Novembn  25. 1997,  in 
accordance  with  Standard  Paragreph  E 
at  the  end  of  this  notice. 

19.  FBOO  ffMigj  Company 

(Docket  Na  BR9e-32O-000l 

Take  notice  that  on  October  27. 1997, 
PBOO  Energy  Company  ("PBOO")  filed 
en  execiUedlnstalled  Cajpacity 
ObUgstion  Allocation  Agreement 
between  PEOO  end  GPU  Advanced 
Resourcee  faic  (hereinaftn>  "Supplier"). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  end  conditions  contained  with 
the  "Form  of  Installed  Capadty 
Allocation  Agreement"  filed  by  PECO 
with  the  Craomission  on  October  3, 
1997  in  Docket  No.  ER98-28-00e.  This 
filing  merely  submits  en  individual 
executed  copy  of  the  Installed  Capadty 
ObUgation  Allocation  Agreement 
between  PEOO  and  an  ahemate  supplier 
partidpeting  in  FBGO's  Pilot 

Copies  of  the  filfaig  were  served  (m  the 
Supplier  and  the  PemisylvKnia  Public 
UtUity  CommissiQn. 

CSoounent  date:  Novendier  25. 1997,  in 
eccradance  with  Standaid  Fuagrapfa  E 
at  the  end  of  dds  notica 


E.  Any  person  deairii^  to  be  heard  or 
to  prot^et  said  filing  should  file  a 
motion  to  intervene  or  proteet  with  the 
Federal  Eneigy  Regolatory  Commission, 
888  First  Street  N.E..  Washington.  D.C. 
20426.  in  amordanrw  with  RuLbs  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protects  should  be  filed  on  or  before 
the  comment  date,  ftotests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  ection  to  be 


taken,  but  will  not  serve  to  make 
proteetants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

T  Ttu  r  rMiMii. 

SectBlary. 

(PR  Doc.  97-30487  Filed  11-19-97: 9:45  am) 
I  oooe  cnr-ot-e 


DEPARTMENT  OF  ENERGY 
FWlMal  Enargy  RaguMory 


[Doefcei  Mo.  EOM-8-000^  el  aL] 

EMdnc  RfliB  and  Cofporala  RaQutatton 

_.        Ti  "    

alaL 

November  10. 1907. 

Take  iratice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  TfaMTanada  0»  Holdings  Ltd.  - 

[Dockat  Na  ^G98-«-000l 

Take  notice  that  on  November  5, 
1997.  TransCanada  OSP  Holdings  Ltd. 
(Applicant),  with  its  prindpal  office  et 
lll-5th  Avenue  S.W.  Calgary,  Alberta, 
Canada  T2P  3Y6.  filed  Wiethe  Federal 
Enogy  Regulatory  Conunission  an 
application  for  determinaticm  of  exempt 
wholesale  generator  status  pursuant  to 
Part  385  of  the  Ccmunission's 
Regulations. 

Applicant  states  that  it  will  he 
engaged  indirectiy  through  affiliates  in 
owning  and  operating  the  Ocean  State 
Power  project  consisting  of  two 
approximately  250  megawatt  electric 
generating  facilities  located  in 
Buirlllville,  Rhode  Island  (the  Fedlity). 
Electric  energy  produced  by  ttie  FadUty 
is  sold  exdusively  at  w^lesale. 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragm|A  E 
at  the  end  of  Uds  notice.  The 
Commissionwill  limit  its  considwation 
of  conuients  to  those  that  concern  the 
adequacy  or  aocuiacy  of  the  application. 

2.  National  Gas  ft  Electric  L.P..  Wi 
rti^n^  Sarvioaa,  Inc.  Wi 
Servloaa.  be,  WPS  Eaaigj 
Inc.,  Avkta  Fnaigj,  Inc.,  CHI  Power 
MailBBtiag*  Incn 
Netionai  yuwei ,  bK. 


[Dockat  Nos.  BR90-168-034.  ER95-740-OO9, 
ER9S-748-010.  ERt6^108a-012.  ER96- 
240a-O06.  ERg»-2e40-004.  and  ERea-119S- 
00».  (not  mnsolidatadH 

Take  notice  that  the  following 
infonnational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  iiupection  and 


copying  in  the  Commissitni's  Public 
Refiennoe  Room: 

On  October  20. 1997.  Nationd  Gas  h 
Electric  Lj>..  filed  cntain  information  as 
required  by  the  Commission's  March  20, 
1990,  order  in  Docket  No.  ER90-168- 
000. 

On  October  18, 1997,  Weetem  Power 
Services,  Inc..  filed  certain  information 
as  required  by  the  Commission's  May 
16. 1995.  order  in  Docket  No.  ER9&- 
748-000. 

On  October  17. 1997.  Western  Power 
Services.  Inc.,  filed  certain  infoim^cm. 
as  required  by  the  Commission's  May 

16. 1995.  order  in  DodLOt  No.  ER96- 
748-000. 

On  October  21, 1997,  WPS  Eneigy 
Services,  Inc.,  filed  certain  information 
as  required  by  the  Commission's  ^nil 

16. 1996,  order  in  Docket  No.  ER96- 
1088-000. 

On  October  29, 1997,  Avista  Eneigy. 
Inc.,  filed  certain  informaticm  as 
required  by  the  Commission's 
September  12, 1996.  order  in  Docket  No. 
ER9&-2408-O00. 

On  October  29. 1997.  CHI  Power 
Marketing,  Inc«,  filed  certain 
information  as  required  by  tiM  * 
Commission's  Septembw  12, 1996, 
order  in  Docket  No.  ER96-2640-000. 

(te  October  29. 1997,  American 
National  Power,  Inc.,  filed  certain       ^ 
information  as  required  by  the 
Commission's  Msy  1, 1996,  order  in 
Docket  No.  ER96-1 195-000. 

N 


and  USGen  New  England.  Inc. 

(Dockat  Nos.  ER98-6-000  and  EC9ft-l-0a0] 

Take  notice  thet  on  November  5, 
1997,  New  England  Powrer  Comfieny 
(NEP).  The  Nenagansett  Electric 
Compeny  (Narragansett),  AllEneror 
Martoting  Company,  L.L.C  [j^JJSsairgfi 
and  USGen  N««!r  Sn^and,  Inic. 
fuSGenNE),  siilnnitted  for  filing, 
pursuant  to  Sections  203  end  205  of  the 
Federal  Power  Act  and  Parts  33  and  35 
of  the  Commission's  Regulations, 
amendments  to  q>plicstion8  filed  tm 
October  1. 1997,  in  the  above-refiBraioed 
dockets  in  connection  with  the 
divestiture  by  NEP  and  Nenagansett  of 
substantially  all  of  their  non-nucleer 
generation  assets  to  USGenNE. 

Coouienf  date:  December  1, 1997,  in 
eocQidanoe  with  Standard  Pangraph  E 
at  the  end  of  this  notice. 

4.  Northen  IndiaBa  PobUc  Service 
Company 

[Dockat  No.  ER9»-271-000) 

Take  notice  that  on  October  24, 1997. 
Northern  Indiana  Public  Sovicee 
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Company  (Northern)  filed  a  Service 
Agreement  pursuant  to  its  Power  Sales 
Tariff  with  ProLiance  Energy,  LLC. 
Northern  has  requested  that  the  Service 
Agreement  be  allowed  to  become 
effective  as  of  October  31.  1997. 

Copies  of  this  filing  have  been  sent  to 
ProLiance  Energy,  LLC,  to  the  Indiana 
Utility  Regulatory  Commission,  and  to 
the  Indiana  Office  of  Utility  Consumer 
Counselor. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Nortbeni  Indiana  Public  Service 
Company 

(Docket  No.  ER98-272-000] 

Take  notice  that  on  October  24, 1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  Northeast  Utilities 
Service  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Sovice  Company  will  provide  Point-to- 
Point  Transmission  Service  to  Northeast 
Utilities  Service  Company  pursuant  to 
the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-47-000 
and  allowed  to  become  effective  by  the 
Commission.  Under  the  Sales  Service 
Agreement,  Northern  Indiana  Public 
S«vice  Company  will  provide  general 
purpose  energy  and  negotiated  capacity 
to  QST.  pursuant  to  the  Wholesale  Sales 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER95- 
1222-000  88  amended  by  the 
Commission's  order  in  Docket  No. 
ER97-458-00G  and  allowed  to  become 
efEaciiVo  by  the  Commission.  Northern 
Indiana  Public  Service  Ccnipany  has 
requested  that  the  Service  Agreements 
be  allowed  to  become  effective  as  of 
October  31, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Counselor. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  Northern  Indiana  Public  Service 
ConqMuiy 

(Dockot  No.  ER98-273-'000l 

Take  notice  that  on  October  24, 1997, 
NcHthem  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 


Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  QST  Energy  Trading  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  QST 
Energy  Trading  Inc..  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docitet  No.  OA96-47-000 
and  allowed  to  become  efiiective  by  the 
Commission.  Under  the  Sales  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  general 
purpose  energy  and  negotiated  capacity 
to  QST,  pursuant  to  the  Wholesale  Sales 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER95- 
1222-000  as  amended  by  the 
Commission's  order  in  Docket  No. 
ER97-458-000  and  allowed  to  become 
effiective  by  the  Commission.  Northern 
Indiana  Public  Service  Company  has 
requested  that  the  Service  Agreements 
be  allowed  to  become  effective  as  of 
October  31,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  November  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Ediaon  Sotntiaiis,  Inc. 

(Docket  No.  ER98-274-000I 

On  October  24, 1997.  Consolidated 
Edison  Solutions,  Inc.  (ConEdison 
Solutions],  filed  piursuant  to  Section 
35.16  a  Notice  of  Succession  under 
which  ConEdison  Solutions  will 
succeed  to  ProMark  Energy,  Inc's  Rate 
Schedule  No.  1.  ConEdison  Solutions 
requests  that  the  succession  be  made 
effective  September  24, 1997. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidAinerican  Enei^gy  Conqpany 

(Docket  No.  ER98-275-0001 

Take  notice  that  on  October  24, 1997, 
KtidAmerican  Energy  Company 
tendered  for  filing  a  proposed  change  in 
its  Rate  Schedule  for  Power  Sales,  FERC 
Electric  Rate  Schedule,  Original  Volume 
No.  5.  The  proposed  change  consists  of 
the  following: 

1.  Seventh  Revised  Sheet  No.  16, 
superseding  Sixth  Revised  Sheet  No.  16; 

2.  Fifth  Revised  Sheet  Nos.  17  and  18, 
superseding  Fourth  Revised  Sheet  Nos. 
17  and  18: 

3.  Fourth  Revised  Sheet  Nos.  19  and 
20,  superseding  Third  Revised  Sheet 
Nos.  19  and  20; 


4.  Third  Revised  Sheet  No.  21, 
superseding  Second  Revised  Sheet  No. 
21;  and 

5.  Original  Sheet  Nos.  22  and  23. 
MidAmerican  states  that  it  is 

submitting  these  tariff  sheets  for  the 
purpose  of  complying  with  the  ' 

requirements  set  forth  in  Southern 
Company  Services,  Ihc,  75  FERC 
1 61,130  (1996),  relating  to  quarterly 
filings  by  public  utilities  of  summaries 
of  short-term  market-based  power 
transactions.  The  tariff  sheets  contain 
summaries  of  such  transactions  imder 
the  Rate  Schedule  for  Power  Sales  for 
the  applicable  quarter. 

MidAmerican  proposes  «n  effective 
date  of  the  first  day  of  the  applicable 
quarter  for  the  rate  schedule  change. 
Accordingly,  MidAmerican  requests  a 
waiver  of  the  60-day  notice  requirement 
for  this  filing.  MidAmerican  states  that 
this  date  is  consistent  with  the 
requirements  of  the  Southern  Company 
Services,  Inc.,  order  and  the  efiisctive 
date  authorized  in  Docket  No.  ER96- 
2459-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  UtUities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Idaho  Power  Cwoipany 

(Docket  No.  ER9»-276-Oob| 

Take  notice  that  on  October  24, 1997, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energr 
Regiilatory  Conunission  a  Quarterly 
Transaction  Summary  Report  under 
Idaho  Power  Company's  Market  Rate 
Power  Sale  Tariff. 

Comment  date:  November  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Jersey  Central  Power  ft  Light      * 
Company,  MetropoUt^  EdJaon 
Conyany,  and  Peaaeyhrania  Electric 
Company 

[Docket  No.  ER9fr-27S-000) 

Take  notice  that  on  October  24, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  Energy),  filed  an  executed  Service 
Agreement  between  CPU  Energy  and 
Allegheny  Power  (ALP),  dated  October 
23, 1997.  Tl^  Service  Agreement 
specifies  that  ALP  has  a^eed  to  the 
rates,  terms  and  conditions  of  GPU 
Energ]r's  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff. 


Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Conunission  by 
letter  order  issued  on  February  10. 1995, 
in  Jersey  Cmtral  Power  &  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Qectric  Co.,  Docket  No. 
ER95-276-O00  and  allows  GPU  Energy 
and  ALP  to  enter  Into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  fat  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
amvica. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  23, 1997,  for  the  Service 
AgreemenL 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

CDnunent  date.*  November  24. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  larmy  Ganlral  Power  ft  Light 
Company,  MalropoUlii  Edisoa 
Company,  aad  Peuwylvania  Electric 
Company 

(Oockat  No.  ERS8-279-000I 

Take  notice  that  on  October  24, 1997, 
Jersey  Central  Power  ft  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
GPU  &ietgy).  filed  an  executed  Service 
Agreement  between  GPU  Energy  and 
Dupont  Power  Marketing,  Inc.  (DPM). 
dated  October  23. 1997.  This  Service 
Agreement  specifies  that  DPM  has 
a^eed  to  the  rates,  terms  and  ctmditions 
<^GFU  Energy's  Opnating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff. 
Ori^oal  Vohune  No.  1.  The  Sales  Tariff 
was  accepted  by  die  Commission  by 
letter  onllBr  issued  on  February  10. 1995. 
in  Jersey  Central  Power  ft  Light  Co.. 
Metropolitan  Edison  Co. ,  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-2  76-000  and  allows  GPU  Energy 
and  DI^  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotieted  rates  that  are  no 
higher  than  CPU  Energy's  cost  of 
service.         * 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effsctive  date 
of  October  23. 1997.  for  the  Service 
AgreemenL 

GPU  Enesgy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pmnsylvania. 

Comment  date:  November  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


12.  Kansas  City  Powers  Light 
Company 

(Docket  No.  ER98-280-000] 

Take  notice  that  on  October  24, 1997. 
Kansas  Qty  Power  ft  Light  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  October  1, 1997, 
between  KCPL  and  Tenaska  Power 
Services  Co.  KCPL  proposes  an  effective 
date  of  October  10. 1997  and  requests  a 
waiver  of  die  Commission's  notice 
requirement  to  allow  the  requested 
effective  date.  This  Agreonent  provides 
for  the  rates  and  nhaiyis  for  Short-term 
Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  tbe  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
chaiges  in  the  compliance  filing  to . 
FERC  Order  No.  888-A.  in  Docket  No. 
OA97-636-000. 

Coiiunent  date:  November  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  diis  notice. 

13.  Noitfieast  Utilities  Serrioe  CampuKj 

(Dockat  No.  SR9e-281-000) 

Take  notice  that  Northeest  Utilities 
Service  Company  (NUSCO).  on  October 
24, 1997.  tendered  for  filing,  a  Service 
Agreement  with  the  CNG  Power 
Sovices  Corporation  under  the  NU 
System  Companies'  Sale  for  Resale, 
Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  CNG  Power 
Services  Corporation. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  October  20. 
1997. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.PacifiCorp 

(Docket  No.  ERg8-282-000] 

Take  notice  that  PacifiConp  on 
October  24, 1997,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  die 
Commission's  Rides  and  Regulations, 
Non-Firm  and  Short-Term  Firm  Point- 
To-Point  Transmission  Service 
Agreements  with  Cook  Inlet  En«gy 
Supply  LJ>..  under  PacifiCorp's  FERC 
Electric  Tariff,  Pint  Revised  Volume  No. 

11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Union  Electric  Company 

(Docket  No.  ER98-283-000] 

Take  notice  that  on  October  27, 1997, 
Union  Electric  Company  (Union) 


tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 

161,  dated  July  21, 1995,  (Docket  No. 
ER96-925-O00). 

Union  states  that  notice  of  the 
proposed  cancellation  has  been  served 
upon  the  Electric  Clearinghouse,  Inc. 

Comment  date:  NoveniBer  24, 1997,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Union  Electric  Conqtany 

(Docket  No.  ER9e-284-000l 

Take  notice  that  on  October  27, 1997, 
Union  Electric  Company  (Union) 
tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 

162,  dated  June  20. 1996,  (Dockat  No. 
ER96-2298-000). 

Union  states  that  notice  of  dw 
proposed  cancellation  has  been  served 
upon  the  Duke/Louis  Dreyfus  L.L.C. 

Comment  date:  November  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Ihuon  Electric  Conqtany 

(Dockat  Na  ER9a-2ae-000) 

Take  notice  that  on  October  27, 1997. 
Union  Electric  Company  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  FERC  No.  164.  dated  March 
26. 1996.  (Docket  No.  ER9&-1 386-000). 

Comment  date:  November  24, 1997.  in 
aocortlance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Union  Electric  Company 

(Docket  No.  ER08-287-OOO1 

Take  notice  that  on  October  27, 1997. 
Union  Electric  Company  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  FERC  No.  158.  dated  August 
23, 199S,  (Docket  No.  ER95-1 607-000). 

Comment  date:  November  24.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Union  Electric  Company 

(Docket  No.  ER98-288-000) 

Take  notice  that  on  October  27, 1997, 
Union  Electric  Company  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
Schedule  FERC  No.  159,  dated 
September  29. 1995,  (Docket  No.  ER95- 
1846-000). 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.PFftL,Inc 

(Docket  No.  ERS8-289-0001 

Take  notice  that  on  October  27, 1997, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  &  Light  Comfiany) 
(PP&L),  filed  a  Service  Agreement  dated 
October  23,  1997,  with  Dupont  Power 
Marketing,  Inc.,  (Dupont)  under  PPftL's 
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FERC  Electric  Tariff,  Original  Volume 
No.  5.  The  Service  Agreement  adds 
Dupont  as  an  eligible  customer  under 
the  Tariff. 

PP&L  requests  an  effactive  date  of 
October  27, 1997,  for  the  Service 
Agreement. 

FFad^  states  that  copies  of  this  filing 
have  been  suppUed  to  Dupont  and  to 
the  Pennsylvania  Fublic  Utility 
Commission. 

Comment  date:  November  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  TIm  Da]rton  Power  and  Light 
Company 

[Dockst  No.  ER9&-290-000) 

Take  notice  that  on  October  27, 1997, 
Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Delmarva  Power  and  Light 
Company.  Entergy  Power  Marketing 
Corp.,  Ohio  Power  Valley  Electric 
Corporation.  QST  Energy  Trading.  Inc.. 
as  customers  under  the  terms  of 
Dayton's  Open  Access  Transmission 
Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirmnents. 
Copies  of  filing  were  served  upon 
establishing  Delmarva  Power  and  Light 
Company,  Entergy  Power  Marketing 
Corp.,  Ohio  Power  Valley  Electric 
Corporation,  QST  Energy  Trading,  Inc., 
and  the  Fublic  Utilities  Commission  of 
Ohio. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PP&L,  Inc. 

[Dockst  No.  ER9a-291-000] 

Take  Notice  that  on  October  27. 1997, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  k  Li^t  Company) 
(FF&L),  filed  a  Service  Agreement  datml 
October  1, 1997,  with  Eastern  Power 
Distribution  Incorporated  (EPDI).  under 
PP*L's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  EPDI  as  an  eligible  customer  imder 
the  Tariff. 

PP&L  requests  an  effiective  date  of 
October  27, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  EPDI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


23.  Fall  River  Rnrkl  Electric 
Cooperative,  Inc. 

(Docket  No.  OA98-1-000) 

Take  notice  that  on  October  8, 1997, 
Fall  River  Rural  Electric  Coo{>erative, 
Inc.,  tendered  for  filing  a  petition  for 
waiver  of  the  requirements  of  Order  No. 
888  and  Order  No.  889. 

Comment  date:  November  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Wolverine  Power  Supply 
Cooperative,  Inc. 

(Dockst  No.  OA98-4-000] 

Take  notice  that  on  October  30. 1997. 
Wolverine  Power  Supply  Cooperative, 
Inc.  (Wolverine),  tendered  for  filing  a 
Request  for  Waiver,  in  accordance  with 
Section  35.28(d)  of  the  Commission's 
Regulations,  18  CFR  35.28(d). 

In  Wolverine's  Request  for  Waiver, 
Wolvwine  seeks  a  waiver  of  the  OASIS 
and  standards  of  conduct  requirements 
of  Order  Nos.  889  and  889- A. 

Comment  date:  November  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E..  Washington,  DXL 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaalMll, 
Secretary. 

[FR  Doc.  97-30466  Filed  11-19-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6024-7I 

Retroflt/Rabuild  Requirements  for  1993 
and  Earlier  Modal  Year  UrtMn  Busm; 
Public  Revl«w  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  agency  receipt  of  a 
notification  of  intent  to  certify 
equipment  and  initiation  of  45-day 
public  review  and  comment  period. 

SUMMARY:  NOPEC  Corporation  has 
submitted  to  EPA  a  notification  of  intent 
to  certify  urban  bus  retrofit/rebuild 
equipment  pursuant  to  40  CFR  part  85, 
subpart  O.  'The  notification  describes 
equipment  consisting  of  biodiesel  fuel 
additive  in  combination  with  a 
particular  exhaust  system  catalyst 

Pursuant  to  section  85.1407(a)(7), 
today's  Federal  Registar  document 
summarizes  the  notification,  announces 
that  the  notification  is  avail^e  for 
public  review  and  comment,  and 
initiates  a  45-day  period  during  which 
comments  can  bie  submitted.  EPA  will 
review  this  notification  of  intent  to 
certify,  as  well  any  comments  it 
receives,  to  determine  whether  the 
equipment  described  in  the  notification 
of  intent  to  certify  should  be  certified. 
If  certified,  the  equipment  can  be  used 
by  urban  bus  operators  to  reduce  the 
particulate  matter  of  urbad  bus  engines 
as  discussed  below. 

The  candidate  eqxiipment  is  identical 
to  equipment  supplied  by  Twin  Rivers 
Technologies.  Lhnited  Partnership,  and 
which  was  previously  certified  as 
described  in  the  Federal  ^■g***— •  on 
October  22. 1996  (61  FR  54790). 

The  NOPEC  notification  of  mtent  to 
certify,  as  well  as  other  matsrials 
specifically  relevant  to  it,  are  contained 
m  cat^oiy  XVED  of  Public  Docket  A- 
93-42,  entitled  "Certification  of  Uifaan 
Bus  Retrofit/Rebuild  Equipment".  This 
docket  is  located  at  the  address  listed 
below. 

Today's  document  initiates  a  45-day 
pwiod  during  which  EPA  will  accept 
written  comments,  as  discussed  further 
below,  relevant  to  whether  or  not  the 
equipment  described  in  the  NOPEC 
notification  of  intent  to  certify  should  be 
certified.  Comments  should  be  provided 
in  writing  to  Public  Docket  A-93-42, 
Category  XVm,  at  the  ckddreas  below, 
and  an  identical  copy  should  be 
submitted  to  William  Rutiedge,  also  at 
the  address  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  5, 1998. 
ADDRESSES:  Submit  identicd  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency.  Public  Docket  A-93-42 
(Category  XVm),  Room  M-1500, 401  M 
Street  S.W.,  Washington.  DC  20460. 

2.  William  Rutiedge.  Engine 
Compliance  Group,  Engine  Programs 
and  Compliance  Division  (6403)).  401 
"M"  Street  S.W..  Washington,  DC 
20460. 


The  NOPEC  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from  8 
a.m.  until  5:30  p.m.,  Monday  throu^ 
Friday.  As  provided  in  40  CFR  part  2. 
a  reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  nuterials. 

FOR  nmncR  iironMATioN  contact: 
William  Rutiedge.  Engine  Programs  and 
Compliance  Division  (6403J).  U.S. 
Environmental  Protection  Agency.  401 
M  Street  S.W..  Washington.  DC  20460. 
Telephone:  (202)  564-9297. 

aUPPI^MBITARY  MFORMATKM: 

L  Program  Backgroaml 

On  April  21. 1993.  EPA  published 
final  Retrofit/Rebuild  Requirements  for 
1993  and  Earlier  Model  Year  Urban 
Buses  (58  FR  21359).  The  retrofit/ 
irimild  program  is  intanded  to  reduce 
the  ambient  levels  of  particulate  matter 
(PM)  in  urban  areas  and  is  limited  to 
1993  and  earlier  model  year  (MY)  urban 
buses  operating  in  metnmolitan  areas 
with  1980  populations  of  750,000  or 
more,  whose  engines  are  rebuih  or 
replaced  aflar  Jmuary  1, 1995. 
Oporators  of  the  affected  buses  are 
required  to  choose  between  two 
compliance  options:  Option  1 
establishes  PM  emissions  requirements 
for  each  urtian  bus  ei^ine  in  an 
operator's  fleet  which  is  rebuilt  or 
replaced.  Option  2  is  a  fleet  averaging 
program  that  establishes  specific  annual 
target  levels  Car  average  PM  emissions 
from  urben  buses  in  an  operator's  fleet 

A  key  aspect  of  the  program  is  the 
certification  of  retrafit/r^uild 
equipment  To  meet  either  of  the  two 
compliance  optionSiUperatois  of  the 
affected  buses  must  use  equipment 
which  has  been  certified  by  EPA. 
Emisrions  requirements  under  either  of 
the  two  compliance  programs  depend 
on  the  availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
modeL  To  be  used  for  Option  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equiimient  used  for  Option  2  must  be 
ccotified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  opoatois  when  calculating 
their  average  fleet  PM  levels  attained 
under  the  program.  For  Option  1, 
information  on  life  cjfcle  costs  must  be 
submitted  in  the  notiification  of  intent  to 
certify  if  certification  of  the  equipment 
^    is  intended  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 


life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 
perc«it  or  greater  reduction  in  PM.  Both 
of  tiiese  values  are  based  on  1992 
dollars. 

As  noted  above,  operators  of  afiiacted 
buses  must  use  equipment  which  has 
been  certified  by  EPA.  An  important 
element  of  the  certification  process  is 
input  from  the  public  based  on  review 
of  notifications  of  intent  to  certify.  It  is 
expected  that  engine  manufacturers,  bus 
manufacturers,  transit  operators,  and 
industry  associations  will  be  ^le  to 
provide  valuable  information  related  to 
the  installation  and  use  of  particular 
equipment  by  transit  operators.  Such 
iidbrmation  will  be  usefid  to  the  Engine 
Programs  and  Compliance  Division  in 
its  role  of  determining  whether  any 
specific  equipment  can  be  certified. 

IL  Notification  of  InlMHl  TnCvtify 

By  a  notification  of  intent  to  certify 
signed  February  6, 1997,  NOPEC 
Craporation,  iwith  principal  place  of 
business  at  1248  George  )enldns 
Boulevard,  Lakeland,  Florida  33815, 
applied  for  certification  of  equipment 
applicride  to  cotain  urban  bus  engines 
manufactured  by  Detroit  Diesel 
ConxMirtion  CIX)C). 

llie  NOPEC  notification  of  intent  to 
certify  is  unique  in  that  the  NOPEC 
candidate  equipment  conforms  to  the 
specifications  of  equipment  previously 
cntified  fay  EPA  for  use  hi  the  Urban 
Bus  Retrofit/Rebuild  program.  The 
specifications  for  the  previously- 
certified  equipment,  supplied  1^  Twin 
Rivers  Technologies,  Limited 
Partnership,  are  puUic  information  and 
described  in  a  Federal  Ragietar 
document  dated  October "22, 1996  (61 
FR  54790).  The  October  1996  document 
I»ovides  complete  equipment 
specifications,  including  specifications 
of  the  biodiesel  component  of  the 
certified  Twin  Riv«s'  equipment  The 
NOPEC  notification  relies  on  the  same 
emissions  certification  data  that  is  the 
basis  of  the  Twin  Rivers'  certification. 
Both  the  emissions  test  data  and 
Iriodiesel  specification  referenced  in  the 
NOPEC  notification,  are  pi^lic 
information.  As  just  noted,  the 
specifications  for  the  biodiesel  was 
puUished  in  the  October  1996 
document  The  testing  used  to 
demonstrate  the  emissions  performance 
of  the  Twin  Rivers'  equipment  was 
conducted  xmder  the  auspices  of  the 
National  Biodiesel  Board,  which  has 
indicated  in  a  letterio  EPA  that  the  data 
is  in  the  public  domain.  Additionally,  as 
with  the  Twin  Rivers'  equipment  the 
NCH'EC  equipment  utilizes  the  same 
Engelhard  exhaust  catalyst  and,  with 


some  configurations,  fuel  injection 
retard. 

Today's  document  will  begin  a  45-day 
period  during  which  the  pubUc  can  - 
review  and  conunent  on  the  candidate 
equipment  and  other  aspects  of  the 
NOPEC  notification.  The  following  is  a 
brief  description  of  the  candidate 
equipment  * 

m.  Daecription  ofPrevioariy-Cerlified 
Eqa^NBsnt  and  Identical  Candidate 


The  equipment  is  applicable  to 
petroleum-fueled  Detroit  Diesel 
Corporation  {POC)  two-stroke/cycle 
engines  wiginally  equipped  in  urban 
buses  from  model  year  1979  to  model 
yen  1993,  excluding  the  1990  model 
year  DDC  model  6L71TA  engines.  The 
two  configurations  of  the  equipment 
described  more  fully  below,  are:  (1)  a 
biodiesel  fuel  additive  used  in 
conjunction  with  an  exhaust  system 
catidytic  converter  muffier.  and,  (2)  the 
biodiesel  additive  and  catai3rtic 
converter  used  in  conjunction  with  a 
fuel  injection  timing  retard. 

The  certification  announced  in  die 
Fedvd  Kagiaiar  document  of  October 

22. 1996.  applies  to  equipment 
configurations  of  B20.  catalyst,  and 
timing  retard  that  comply  with 
specifications  described  below.  NCffBC 
intends  to  comply  with  identical 
specifications. 

The  key  component  of  the  equipment 
is  a  particular  oxidation  catalyst-muffier 
unit  designed  to  replace  the  typical 
noise  muffler  in  the  exhaust  system  of 
applicable  recipient  engines.  The 
particular  catalyst  is  the  CMX" 
manufactured  by  the  Engelhard 
Corporation  and  certified  for  use  in  the 
urban  bus  retrofit/rebuild  program  on 
May  31, 1995  (60  FR  28402).  The 
NOPEC  equipment  must  use  CMX" 
catalyst  mufiler  units  suppfied  by 
Engelhard  and  meeting  me 
specifications  covered  by  Engelhard's 
certification  of  May  31 ,  1995.  EPA 
requires  that  use  of  catalysts  of  any 
other  specification,  or  supplied  by  any 
other  catalyst  suppliOT,  be  the  subject  of 
a  separate  notification  of  intent  to 
certify.  In  a  letter  to  EPA  dated  February 

17. 1997.  Engelhard  states  that  it  will 
notify  EPA  and  NOPEC  if  die 
specifications  for  its  catalyst  change. 
&igelhard's  letter  is  in  the  public 
docket  The  technical  specifications  for 
the  CMX  are  confidential  information 
available  to  EPA. 

Another  component  of  the  equipment 
is  use  of  biodiesel  provided  by  NOPEC 
as  an  additive  that  complies  with  the 
specifications  below.  In  general, 
biodiesel  is  an  ester-based  fuel 
oxygenate  derived  from  biological 
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sources  for  use  in  compression-ignitioii 
(that  is  "diesei")  engines.  It  is  the  alkyi 
ester  product  of  the  tianaesterification 
reaction  of  biological  triglycerides,  or 
biologically-derived  oils.  While  many 
biological  oil  sources  can  produce  esters 
through  this  reaction,  the  candidate 
equipment  is  limited  to  the  identical 
specification  of  the  certification 
announced  in  the  Federal  Begfatw 


document  of  October  22. 1996.  It  will 
comply  with  the  following  specification. 

The  biodiesel  component  of  the 
equipment  is  to  be  supplied  by  NOPEC 
and  must  be  blended  at  a  nominal  20 
percent  volume  with  federally-required 
low  sulfur  diesei  fuel  (with  a  maximum 
sulfur  content  of  0.05  weight  percent). 
This  blend  is  referred  to  as  "B20".  The 
B20  blend  is  no  less  than  19  percent  and 


no  more  than  21  percent  by  volume 
biodiesel.  with  the  specified  diesei.  The 
use  of  B20  alone  (that  is,  Mdthout  the 
catalyst)  is  not  candidate  for 
certification  because  emissions  test  data 
is  not  available  which  sufficiently 
demonstrate  that  it  will  reduce  PM.  The 
biodiesel  component  is  limited  to  mono- 
alkyl  methyl  esters  meeting  the 
specifications  of  Table  1  below. 


Table  1.— Biodiesel  Component  Specifications 


Feedskxtc  Original-use,  plant  oil  sources  only 

length: 

Composition:  Momyi  esters  of  trie  loflowing  camon  cnain 

f^m  cn  r.Mi  J.  r.tfPtt   .„„,,, ,    „ :,,. 

90.5  wt  %  min  

2.0  wt  %  max 

7.5  wt  %  max 

Oelennirwd  by  GC. 

Fraction  <  CI  6       . -,.   __..~~~~    .-,...         ... .            ... »    .. 

Determined  by  QC. 

Frarflnn>dft 

Determined  by  GC. 

Blend  Ratio:  miranium  19  percent  and  maximum  21  percent  by  volume  biodiesel  complying  wi&i  the  above  apecrfications  for  feedstock  and 
composition,  and  the  balance  federally  required  low  sulfur  dtesel  fuel  complying  with  40  CFR  Section  80.29. 

The  biodiesel  component  of  the 
candidate  equipment  must  comply  with 
the  specifications  of  Table  1.  The 
biodiesel  component  of  the  NOPEC 
notification  is  limited  to  a  nominal  B20 
blend,  and  to  biodiesel  meeting  the 
specified  cartwn  chain-lengths  and 
consisting  of  esters  produced  firom 
methyl  alcohol  and  feedstocks  of 
original-use  plant  oil  sources.  Because 
the  certification  testing  was  conducted 
solely  using  soy  methyl  ester.  EPA 
believes  that  compliance  with  the 
carbon  chain-length  specifications  and 
the  specified  blend  ratio  of  Table  1  are 
appropriate  to  provide  assurance  of  the 
emissions  performance.  This 
specification,  including  the  feedstock 
and  alcohol  limitations,  is  discussed 
further  in  the  following  section. 
Consistent  with  the  previously  certified 
Twin  Rivers'  equipment,  blend  ratios 
less  than  19  percent  or  greater  than  21 
percent  is  not  part  of  the  NOPEC 
notification. 

The  candidate  equipment  includes  a 
biodiesel  component  having  a  relatively 
limited  specification.  Biodiesel  not 
complying  with  the  specifications  of 
Table  1 ,  and  biodiesel  provided  or 
produced  by  others,  must  be  certified  to 
be  used  in  compliance  with  the  urban 
bus  program.  Certification  by  other 
parties  or  involving  other  biodiesel 
specifications  may  be  appropriate  upon 
satisfactory  compliance  with  the 
requirements  of  the  urban  bus  program 
(40  CFR  part  85,  subpart  O). 

EPA  understands  that  industry 
consensus-based  fuel  specifications  of 
such  physical  and  fuel  properties  for 
biodiesel  is  being  developed  by  the 
American  Society  for  Testing  and 


Materials  (ASTM).  in  cooperation  with 
petroleum,  engine,  and  biodiesel 
industry  interests.  NOPEC  states  that  it 
will  maintain  compliance  with  ASTM 
specifications  as  they  evolve. 

For  certain  DDC  engines  equipped 
with  MUI  as  indicated  in  Table  2,  the 
candidate  equipment  includes  fuel 
injection  timing  retard  firom  zero  to  four 
(4)  degrees  from  stock  timing.  The 
emission  data  indicate  that  PM  is 
reduced  24.5  percent  when  timing  is 
retarded  four  (4)  degrees.  While  these 
data  do  not  show  25  percent  reduction, 
EPA  believes  the  data  support 
certification  of  retard  fiom  zero  to  three 
(3)  degrees  as  providing  PM  reduction  of 
at  least  25  percent  on  MUI  engines.  Zero 
to  three  (3)  d^ree  range  of  retard,  then, 
can  be  used  by  operators  electing  either 
compliance  program  1  or  2  and 
otherwise  in  compliance  with  program 
requirements.  MUI  engines  retarded 
four  (4)  degrees  do  not  reduce  PM 
emissions  by  at  least  25  percent  and. 
therefore,  can  be  used  only  by  operators 
electing  compliance  Option  2.  Operators 
electing  compliance  program  2  and 
using  any  retard,  must  use  the  PM 
certification  level  specified  in  Table  3 
for  the  applicable  engine  when 
calculating  fleet  emissions  averages. 

Injection  retard  on  MUI  engines  is 
accomplished  by  adjusting  fuel  injector 
height  (for  four  degrees  retard,  0.028 
inches  is  added  to  the  stock  injector 
timing  height). 

As  discussed  in  the  Federal  Registn' 
document  of  October  22, 1996,  analysis 
indicates  that  1990  through  1993  model 
year  Detroit  Diesel  Corporation  6V92TA 
DDEC  engines  (when  using  B20  with 
catalyst)  will  exceed  applicable  fednal 


standards  for  NO,  onless  timing  retaid 
is  used.  Therefore,  the  only 
configuration  for  these  engines  requires 
retarding  the  injection  timing  one  (1) 
degree.  The  NOPEC  notification  states 
that  one  (1)  degree  retard  on  these  DDEC 
engines  is  accomplished  by  relocating 
the  reference  timing  sensor. 

IV.  Emiasfams  Test  Data  and 
CeitificatiMi  Leveb 

Reductions  in  PM  emissions  are 
demonstrated  using  engine 
dynamometer  (transient)  testing  in 
accordance  with  the  Federal  Test 
Procedure  for  heavy-duty  diesei 
engines.  The  engine  d]mamometer  data, 
the  same  used  previously  by  Twin 
Rivers,  are  shown  below  in  Table  2,  and 
are  the  bases  for  the  I^  reduction 
attributed  to  the  candidate  NOPEC 
equipment  when  used  on  applicable 
engines.  The  emissions  test  data  are  part 
of  NOPEC's  notification  of  intent  to 
certify.  A  letter  from  the  National 
Biodiesel  Board  (NBB)  states  that  the 
emissions  data  are  in  the  public  domain. 
All  testing  was  conducted  using  soy 
methyl  ester  (SME)  additive  blended 
with  #2  low-sulfur  diesei  fuel. 
Hereinafter,  the  term  B20  is  used  to 
mean  biodiesel  blanded  at  the  ratio  of 
20  percent  by  volume  with  fsderally 
required  low-sulfur  diesei  fiiel  (with  a 
maximum  sulfur  content  of  0.05  weight 
percent).  The  letter  from  NBB  and 
NOPEC's  notification  are  available  in 
the  public  docket  located  at  the  above- 
mentioned  address. 
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Table  2.— Test  Engine  Emissions  (Transient  Tests) 


Gaseous  and  particulate 

Smalts 

Comment 

HC 

CO 

NOx 

PM 

ARM 

ACC 

LUG 

PEAK 

Engine: 

Qlbt^ytw 

(percanl) 

PercerU  opacity 

Engine  Oyno: 

1977 eV71N  MUI'  

Do 

Do  ZZZZ"ZZZZ 
Do    

1.3 

0i86 
a42 
0l36 
0.53 
a42 

15.5 

3.18 
1.64 
0.86 
1J7 
a94 

10.7 

11.72 
11.72 
12.11 

8.1 

8.47 

0.60 
0282 

aiso 
ai06 

0.247 
0.213 

-41.1 
-1^4 
-24JS 

20 

1.2 
1.4 
OJ 
4.6 
2.2 

IS 

1J 
2.1 
1.7 
5.4 
2* 

SO 

^A 
2.1 
1.7 
5.6 
2J 

1966  HDOE  SlamlafdB. 

BMslins<20». 

2D  ♦  cat 
B20*>cal« 
20,  est  4^  4*  rstsfd. 
B20,  cat  4^  4*  rMKL 

APM 
(paicarQ 

Psresnl  opecNy 

9Dnp-nr 

1968  6V9ZTA0OEC>N  .... 

Do 

Do 

Do 

aeo 

0.21 
0l29 
0.25 

1.80 
a96 
1.21 
1.06 

8.52 

9.06 

ai8 

8J5 

0.20 

ail 
ai4 
ai2 

-45.0 
-30.0 
-MUt 

6.0 
X7 

6.1 

53 

1.7 
2.1 
2.5 

8.7 
6.9 

11.6 

8 

Basriins(20). 

B20«ceL 

20,  cal  ♦  1*  lelMd 

*  MUI  B  Msctienlcsl  UnN  Meclor. 

>DOEC  -  DMraN  Oissel  Etodrenic  ConM. 

>TTw  B20  uMd  is  SME  btsndad  20  psRMl  by  volume  wM 

«The  data  indud*  an  invald  ooU  cyola.  See  «w  Fb»ul  R 


■  RBaBTBidBHini>KonOclabar22.1996<61  FR  54790)  lor 


Table  3  below  lists  PM  certification 
levek  for  the  equipment  These  levels 
are  detennined  by  applying  the  PM 
percentage  rsdm^tons,  predicted  by  the 
test  data  of  Table  2,  to  the  pre-rebuild 
PM  levels  provided  in  the  program 


ragulaticms  (sectioii  85.1403(c)).  The  test 
data  indicato  that  PM  is  reduced  by  41.1 
percent  on  the  MUI  engines  (24.5 
percent  with  4  degrees  retard)  and  45.a 
percent  on  TXXBC  ■"g*"—  (40.0  percent 
with  1  degree  retard).  No  configuntian 


of  the  candidate  equipment  is  certified 
§ot  the  6L71TA  MUI  of  modal  year  1990, 
because  the  MUI  test  eng^  was 
determined  not  to  be  a  "worst-case"  test 
engine  as  required  by  the  program 
regulations  at  section  65.1406(a)(2). 


Table  3.— Equipment  Configurations  and  PM  Emissions  LEvas 


»■                                                    ^_  _,_  _          .  . 

Modslyeer 

^—      *-    —    -    -.          .     .  m                  Mt 

LquipnMni  oonsguraaon 

engine  modal 

B20,  Cat  ♦  stock  ftning 

B20,Cel^re- 
tvd* 

6V9eTA  MUI „. 

6V92TA  MUI .._ ^ 

79-S7 
86-89 
86-87 
86-86 
90-91 
92-93 
73-87 

73-84 

90 

88-80 

90-91 

0.29  ,   , 

0.18 :... 

0.18  „ ...„ 

0.17 

Not  ceilWed 

Not  cartWod 

0.29  „„    - 

0.29 

0.29 . 

0.29                 , 

ai8 

0.16  ...     

0^> 
0.23* 

6V92TA  DOEC  1 

018 

6V92TA  DOeC  II „    _. 

6VWTA  OOeC  H 

6V92TA  OOK  II . 

.^ — 

ai9 

0.19 
0.15 

6V71NMUI...    

0.38' 

6V71NMUI 

6V71TMUI  ....   _ 

8V71N  MUI 

_... ^^^ — ... 

0383 
0i382 
038' 

6L71TAMUI 

BITITAMIN     , 

NOi  ceniaed 
0.23' 

6L71TA  DDEC „ ..„.:. . 

ai8 

'  Up  to  and  includkig  tour  (4)  degrees  ftiel  inisciion  rstSfd  for  MUI  anginas,  and  one  (1)  dsgree  retvd  tor  DOeC  enginas. 
'NotoertMedforconvilMwer »»— »  -w 


As  discussed  in  the  Federal  ] 
document  of  October  22, 1996,  the  data 
support  a  net  programmatic  benefit  fi^ 
certifying  B20  with  the  oxidation 
catalyst,  basically  because  it  shovrs  PM 
reductions  compared  with  the  baseline 
of  conventional  (low  sulfur)  diesei  fiiel 
without  an  exhaust  catalyst  EPA 
believes  that  most  of  the  reduction  in 
PM  emissions  from  the  kit  is  probaUy 
attributable  to  the  exhaust  catalyst, 
slthough  some  additional  PM  emissions 


reduction  is  eoqwcted  to  be  realized 
from  addition  of  biodiesel 


The  Federal  legister  document  of 
October  22, 1996,  discussed  limited  data 
provided  by  Twin  Rivers  which  indicate 
that  engtne-out  onissions  of 
unregulatsd  aldehydes  may  increase 
when  fuel  injection  timing  is  retarded. 
As  stated  in  that  documrat  it  is 
uncertain  whether  there  wroold  be  an 
increase  in  ambient  levels  of  aldehydes 
or,  if  there  is  an  increase,  whether  it 
would  become  irritating  to  exposed 


populations.  Operatms  concerned  with 
the  possibility  for  increased  irritaticm  to 
exposed  populations  may  want  to 
minimise  the  potential  for  increased 
ambient  levels  through  management 
practices.  Additional  discussion  is 
provided  in  the  Federal  Register 
document  of  October  22, 1906. 

As  stated  in  the  October  1996  Federal 
tugislei .  EPA  is,  in  general,  concerned 
wdien  luuegulated  emissions  increase. 
While  EPA  has  not  conducted  a  formal 
health  risk  analysis  associated  with  the 
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above-mentioned  increase  in 
unregulated  aldehyde  emissions,  it  is 
uncertain  whether  there  is  any  potential 
for  an  increased  health  risk.  In  the 
judgement  of  the  Director  of  the  Engine 
Programs  and  Compliance  Division,  the 
increase  in  emissions  does  not  appear  to 
be  significant.  Additionally,  EPA 
believes  that  certifying  the  Twin  Rivers' 
configurations  with  retarded  timing  is 
beneficial,  for  several  reasons.  The 
configuration  of  B20,  catalyst,  and 
timing  retard  meet  the  program 
requirement  to  reduce  PM  emissions, 
when  compared  to  the  baseline  of  neat 
diesel  fuel  without  catalyst,  plus 
provide  a  benefit  of  reduced  emissions 
of  NOx-  The  Twin  Rivers'  certification 
made  those  configurations  available  as 
options  to  interested  operators. 

In  simunary,  while  tnere  are 
uncertainties,  in  EPA's  judgement,  the 
program  benefits  and  above  factors 
ofEwBt  these  uncertainties.  Therefore, 
EPA  certified  the  Twin  Rivers 
configurations  with  retarded  injection 
timing  and  proposes  to  certify  the 
NOPrc:  equipment  likewise. 

While  unregulated  aldehyde 
emissions  data  &om  buses  using  the 
certified  Twin  Rivers'  equipment  and 
the  candidate  equipment  described  in 
today's  Federal  Register  document  are 
limited,  the  data  indicate  that  the 
directional  changes  in  emissions 
relative  to  conventional  diesel  are 
dependent  upon  the  fuel  injection 
timing  employed  with  a  catalyst  If  stock 
timing  is  used,  aldehyde  emissions  can 
be  expected  to  decrease  relative  to  a 
baseline  of  conventional  diesel  without 
a  catalyst  However,  if  retarded  timing  is 
used,  then  aldehyde  emissions  can  be 
expected  to  increase  relative  to  the 
baseline.  Transit  operators  should  be 
aware  that  with  configiuations  using 
retarded  timing,  there  is  a  possibility  for 
ambient  levels  of  aldehydes  to  increase. 
An  increase  in  ambient  levels  is  most 
likely  to  occur  in  micro  environments 
having  topographic  or  construction 
features  (e.g.,  without  adequate 
ventilation)  that  limit  ambieat 
dispersion  of  pollutants,  such  as 
enclosed  bus  malls  or  maintenance 
bays.  If  there  is  an  increase  in  ambient 
levels,  then  there  may  be  increased 
respiratory  irritation  by  exposed 
populations.  In  summary,  it  is  uncertain 
whether  there  would  be  an  increase  in 
ambient  levels  or,  if  there  is  an  increase, 
whether  it  would  become  irritating  to 
exposed  populations.  Operators 
concerned  with  the  possibility  may 
want  to  minimize  the  potential  for 
increased  ambient  levels  through  its 
management  practices,  such  as  bus 
routing,  bus  scheduling,  and/ or  mix  of 
amission  reduction  technologies. 


In  the  October  1996  Federal  Register 

dociunent,  EPA  stated  that  it  is 
interested  in  gathering  additional 
information  on  unregulated  aldehyde 
emissions,  and  requested  the  public  and 
industry  provide  information  with 
regard  to  the  content  of  the  exhaust  of 
compression-ignition  engines  fueled 
%vith  any  blend  of  biodiesel. 
Additionally,  we  requested  operators 
using  the  retarded  configuration  to 
provide  EPA  information  on  related 
public  complaints  or  comments,  and 
actions  taken  to  avert  or  correct 
perceived  problems.  No  new 
information  has  been  received  since  that 
document. 

All  configurations,  that  is,  the 
biodiesel  additive  and  catalyst,  are 
covered  by  emissions  performance  and 
defect  warranties  offered  by  NOPEC 
described  by  the  urban  bus  regulations 
at  section  85.1409. 

Section  21 1  of  the  Clean  Air  Act 
establishes  fuel  and  fuel  additive 
prohibitions,  and  gives  EPA  authority  to 
waive  certain  of  those  prohibitions. 
EPA,  however,  does  not  believe  that 
NOPEC  must  obtain  a  fuel  additive 
waiver  under  section  211(fK4)  of  the 
Clean  Air  Act  before  certifying  its 
additive  system  for  the  following 
reasons. 

The  Act  prohibits  the  introduction 
into  commerce  of  any  fuel  or  fuel 
additive  that  is  not  substantially  similar 
to  a  fuel  or  fuel  additive  used  in  the 
certification  of  any  model  year  1975  or 
later  vehicle  or  engine  under  section 
206.  The  Administrator  may  waive  this 
prohibition,  if  she  determines  that 
certain  criteria  are  met  EPA  believes 
that  certification  of  an  urban  bus  retrofit 
system  constitutes  the  certification  of  an 
engine  under  section  206  for  the 
purposes  of  the  urban  bus  retrofit/ 
rebuild  program,  and,  since  the  additive 
is  used  in  the  certification  of  the  system, 
a  waiver  is  not  required  to  market  the 
additive  in  the  limited  context  of  use 
with  the  certified  retrofit  system.  This 
determination  does  not  afbct  whether 
the  additive  is  "substantialfy  similar  to 
any  fuel  or  fuel  additive"  outside  the 
context  of  the  urban  Inis  retrofit/rebuild 
program.  EPA's  position  on  this  matter 
is  discussed  in  additional  detail  as  it 
relates  to  use  of  another  fuel  additive 
(Lubrizol  Corporation)  at  60  FR  36139 
on  July  13, 1995. 

If  EPA  certifies  the  candidate  NOPEC 
equipment,  then  operators  may  use  it 
immediately,  as  discussed  below. 
NOPEC's  notification  indicates  that  the 
candidate  equipment  is  to  be  certified 
for  compliance  option  2;  however,  as 
discussed  below,  EPA  believes  that 
configurations  utilizing  the  catalytic 
muffler  and  reducing  PM  by  at  leiast  25 


percent  may  also  be  used  in  compliance 
with  some  option  1  requirements  (that 
is,  for  those  partioilar  engines  requiring 
equipment  certified  to  reduce  PM  by  at 
least  25  percent).  It  cannot  be  used  for 
engines  for  which  the  0.10  g/hhp-hr 
standard  is  truBered. 

In  a  FederalRegister  document  dated 
May  31, 1995  (60  FR  28402),  EPA 
certified  the  CMX^^  exhaust  catalyst 
manufactured  by  the  Engelhard 
Corporatfon,  as  a  trigger  of  pra«ram 
requirements.  Until  the  0.10  g/bhp-hr 
PM  standard  is  triggered,  that  ^ 

certification  means  that  rebuilds  and 
replacements  of  applicable  urban  bus 
engines  performed  6  months  or  more 
after  that  date  of  certification  (that  is, 
rebuilds  or  replacements  after  December 
1, 1995),  must  be  performed  using 
equipment  certified  to  reduce  PM 
emissions  by  25  percent  or  more.  Under 
Option  1,  operators  could  use  the 
NOPEC  equipment  if  certified  to  reduce 
PM  by  at  least  25  percent,  or  other 
equipment  certified  to  provide  at  least  a 
25  percent  reduction,  imless  equipment 
is  certified  which  triggers  the  0.10  g/ 
bhp-hr  PM  standard.  The  0.10  g/bhp-hr 
standard  has  been  triggered  for  6V92TA 
MUI  engines,  such  that  relniilds  or 
replacements  after  September  14. 1997 
must  be  performed  using  equipinent 
certified  to  the  0.10  g/bhp-hr  standard. 
The  configuration  of  B20  blend, 
Engelhard  catalyst,  and  injection  r^erd 
has  been  demonstrated  to  comply  vrith 
the  standard  to  reduce  PM  by  at  least  25 
percent,  but  only  when  used  with  the 
following  engines:  6Vg2l' A  DDEC I  and 
DDEC  n.  and  6L71TA  DDEC. 

Operators  who  choose  to  comply  with 
Option  2  and  install  the  NOPEC 
equipment,  would  use  the  PM  emission 
leveUs)  established  during  th» 
certification  process,  in  their 
calculations  for  target  or  fleet  levd  as 
specified  in  the  program  regulations. 

In  accordance  wim  the  program 
requirements  of  section  85.1404(a). 
operators  using  the  candidate  NOF^C 
equipment  would  have  to  mwintAtn 
purchase  records  of  the  B20  blend  if  the 
operator  purchases  the  premixed  blend 
from  a  fuel  supplier,  or,  of  biodiesel  and 
low-sulfur  diesel  fuel  if  the  operator 
mixes  the  B20.  Such  records  would  be 
subject  to  review  in  the  event  of  an 
audit  of  an  urban  bus  operator  by  EPA. 
To  be  in  compliance  with  program 
requirements,  operaton  must  be  able  to 
demonstrate  (hat  B20  is  being  used  in 
the  proper  proportions  required  by  the 
candidate  equipment 

At  a  ^nfaiitiiim,  EPA  expects  to 
evaluate  the  NOPEC  notification  of 
intent  to  certify,  and  other  materials 
submitted  as  applicable,  to  determine 
whether  there  is  adequate 
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demonstration  of  compliance  with:  (1) 
the  certification  requirements  of  set^on 
85.1406,  including  whethw  the  tasting 
accurately  substantiates  the  claimed 
emissfon  reduction  or  emission  levels; 
and.  (2)  the  requirements  of  section 
85.1407  for  a  notification  of  intent  to 
certify. 

EPA  requests  that  those  commenting 
also  consider  these  regulatory 
requirements,  plus  provide  comments 
on  any  experience  or  knowledge 
concerning:  (a)  problems  with  in«t«lling, 
maintaining,  and/or  using  the  candidate 
equipment  on  applicable  engines;  and. 
(b)  whether  the  equipment  is  compatible 
with  affocted  vehicles. 

The  date  of  this  document  initiates  a 
45-day  period  during  which  EPA  will 
acc^t  written  comments  relevant  to 
whether  or  not  the  equipment  described 
in  the  NOPBC  notification  of  intent  to 
certify  should  be  certified  pursuant  to 
the  urban  bus  retrofit/rebuild 
regulations.  Interested  parties  are 
mcouraged  to  review  the  notification  of 
intent  to  certify  and  provide  comment 
during  the  45-day  period.  Please  sand 
separate  copies  of  your  comments  to 
each  of  the  riwve  two  addresses. 

Additionally,  EPA  is  aware  that  the 
Uodiesel  industry  is  woikbig  to  address 
other  regulatory  issues  related  to  the 
EPA's  fiiel  and  fiiel  additive 
requbemeots  under  40  CFR  part  70. 
Today's  Fedaral  legisto  document 
applies  to  the  limited  context  of  the 
urban  bus  program,  and  is  not  intended 
to  set  precedent  as  a  generic  definition 
ofbiodioeai." 

EPA  will  review  this  notification  of 
intent  to  certify,  along  with  comments 
received  from  interested  paxtias,  and 
attempt  to  reetrfve  or  clarify  issues  as 
necessary.  Duiiag  the  review  process, 
EPA  may  add  additional  documents  to 
die  docket  aa  a  result  of  the  review 
process.  These  documents  vdll  also  be 
available  Cw  public  review  and 
comment  within  the  45-day  poiod. 

Dated:  Noveinber  13, 1907. 


Acting  AssMoBt  Administrator^  Air  and 
AadJation. 

[FR  Doa  97-30519  Filed  11-10-07;  a:45  am) 


FEDERAL  COMMUNICATIONS 


Noiica  omiDiic  niiofiiwiion 
CoMwtionM  Boino  Rowtowad  by  tlw 
Fadaral  Cpmrounicatlona  Comwiaalon 

November  14, 1997. 

aUMMAirr:  The  Federal  Communications 

Commission,  as  part  of  its  continuing 


effort  to  reduce  paperworic  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currmtiy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  su^ect  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate:  (c)  ways  to  wnkwimw 
the  quality,  utiilify.  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  at  before  January  20. 19M. 
If  you  anticipate  that  you  will  be 
sidmdtting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

AOOneneS:  Direct  all  comments  to  Judy 
Boley,  Federal  Communicatioas 
Commisaion.  Room  234, 1919  M  St. 
N.W..  Washington.  DC  20554  or  via 
internet  to  jboleyMcc.gov. 

PON  nmTHni  mpommation  cowrAcr:  For 

additional  information  or  qopies  of  the 
informatiaD  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
pwlejfMbcgov, 

StiPPLBKNTAIIV  MPOMIATIOie 

OUB  Control  No.:  3060-0490. 

Tith:  Section  74.902.  F^equmcy 
assignments. 

Form  No.:  FCC  330/FCX:  327. 

Type  ofBeview:  Extension  of  a 
currently  approved  collection. 

Respmdants:  Businesses  or  other  fat 
profit 

Number  ofRegpondents:  5. 

Egtimatea  Time  Per  Responae:  0.5 
houn. 

Frequency  of  BegponeoiXia  occasion 
reporting  requirement 

Cost  to  Retpondents:  N/A. 

Total  Annual  Burden:  2.5  houn. 

Needs  and  Uses:  Section  74.002 
dictates  that  when  a  potnt-^to-point  ITFS 
station  on  the  E  and  F  MDS  r<mnnAl«  is 


involuntarily  displaced  by  an  MDS 
applicant  that  the  MDS  appticant  files 
the  appropriate  application  for  suitable 
alternative  spectnun.  The  applications 
that  would  be  used  would  be  the  FOC  - 
327  (3060-0055)  and  the  FCC  330 
(3060-0062).  The  burdens  for  these 
involuntarily  displaced  ITFS  are 
included  in  the  estimates  for  the  FOC 
327  and  330.  Additionally,  Section 
74.902(i)  requires  that  a  copy  of  this 
application  be  served  on  the  ITPS 
licensee  to  be  moved.  The  data  vriil  be 
used  by  the  ITFS  licensee  to  oppose  the 
involimtary  migration  if  the  proposal 
wrould  not  provide  comparable  ITFS 
service  and  to  ensure  that  the  public 
interest  is  served. 

C^i4B  Control  No.:  3060-0491. 

Title:  Section  74.991,  Wireless  Cable 
Application  Procedures. 

Foan  No.:  FOC  330/FCC  304. 

Type  (^Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  far 
profit 

Number  of  Respondents:  100. 

Estimated  Time  Per  Response:  4.5 
houn  (0.5  houn  respondent/4  houn 
attonwy). 

Frequency  afResptmse:  On  oooaiSbn 
reporting  requirement 

Cost  to  Respondents:  $116,240. 

Total  Annual  Burden:  50  hours. 

Needs  and  Uses:  Section  74.991 
requires  that  a  wireless  cable 
application  be  filed  on  FCC  330  (3060- 
0062),  Sections  I  and  V,  with  a  complete 
FOC  304  appended.  The  application 
must  include  a  cover  letter  deeriy 
indicating  that  the  application  is  for  a 
wireless  csble  entify  to  operate  on  ITFS 
channels.  The  applicant  must  also, 
within  30  days  of  filing  its  appUcatios 
give  local  public  notice  in  s  newspaper. 
The  specific  dt^  &at  must  be  inrtuded 
is  the  newspaper  publication  is 
contained  in  Section  74.991(c).  The 
notice  must  be  published  twice  a  week 
fior  two  conaecutive  weeks.  The  date  is 
used  by  POO  staff  to  insure  that    , 
proposals  to  operate  a  wireless  cable 
system  on  ITFS  chamiels  do  not  impair 
or  restrict  any  reasonaUy  foreseeable 
ITFS  use.  The  data  is  also  used  to  insure 
that  applicants  are  qualified  to  become 
a  Commission  licensee  and  that 
proposals  do  not  cause  interfarenee. 

OMB  Control  No^  3060-0206. 

Title:  Part  21.  Multipoint  Distribtttion 
Service. 

FonnAto>rN/A. 

Type  of  Review:  Revision  of  a 
currenUy  approved  collection. 

Respondents:  Businesses  or  other  for 
profit 

Number  of  Respondents:  8,299. 
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Estimated  Time  Per  Response:  Ranges 
from  0.063  hours  to  10  hours  depending 
on  rule  section. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  $481,800. 

Total  Annual  Burden:  16,113.52 
hours. 

Needs  and  Uses:  The  information 
requested  imder  part  21  is  used  by  the 
Commission  staff  to  fidfill  its 
obligations  as  set  forth  in  Sections  308 
and  309  of  the  Communications  Act  of 
1934,  as  amended,  to  determine  the 
technical,  legal  and  other  qualifications 
of  applicants  to  operate  a  station  in  the 
MDS  services.  The  information  is  also 
used  to  determine  whether  grant  of  an 
application  will  service  the  public 
interest,  convenience  and  necessity,  as 
required  by  Section  309  of  the 
Communications  Act.  The  staff  also  uses 
this  information  to  ensure  that 
applicants  and  licensees  comply  vdth 
the  ownership  and  transfer  restrictions 
imposed  by  Section  310  of  the  Act 

On  February  8.  1996,  the  Commission 
adopted  a  Report  and  Order  in  WT 
Docket  No.  94-148.  Terrestrial 
Microwave  Fixed  Radio  Services.  This 
Report  and  Order  adopted  a  new  part 
101  and  reorganized  and  amended  part 
21.  With  this  action,  part  21  contains 
only  rules  applicable  to  MDS.  This 
action  was  approved  by  OMB  on  9/8/96 
¥nth  an  OMB  Control  Number  of  3060- 
0718. 

The  information  is  used  by 
Commission  staff  in  carrying  out  its 
above  described  duties  under  the  Act 
Without  this  information,  the 
Commission  would  not  be  able  to  cairy 
out  its  statutory  responsibilities. 

Fedenl  Communications  Commission. 
Wfi2iS!B  F.  Cata^ 

Acting  Secretary. 

fFR  Doc.  97-30498  Filed  ll-iS-97;  «:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Prtvaqf  Act  of  1974:  Sylew  of 


AOBCY:  Federal  Communications 

Commission  (FCC). 

ACT10I|:  Notice  of  an  altered  system  of 

records. 


This  notice  meets  the 
requirements  of  the  Privacy  Act  of  1974 
regarding  the  publication  of  an  agency's 
notice  of  systems  of  records.  It 
documents  changes  to  an  FCC's  system 
of  records. 

DATES:  Written  comments  on  the 
proposed  altered  system  should  be 


received  by  December  22, 1997.  Office 
of  Management  and  Budget,  which  has 
oversight  responsibility  under  the 
Privacy  Act  to  review  the  system  may 
submit  comments  on  or  before 
I>ecember  30. 1997.  The  proposed 
system  shall  be  effective  without  further 
notice  on  December  30, 1997  unless  the 
FCC  receives  comments  that  would 
require  a  contrary  determination.  As 
required  by  5  U.S.C.  552a(o)  of  the 
Privacy  Act,  the  FCC  submitted  reports 
on  this  altered  system  to  both  Houses  of 
Congress. 

ADDRESSES:  Comments  should  be 
mailed  to  Judy  Boley,  Privacy  Act 
Officer,  Performance  Evaluation  and 
Records  Management,  Room  234,  FCC, 
1919  M  Street.  N.W..  Washington.  D.C 
20554.  Written  comments  will  be 
available  for  inspection  at  the  above 
address  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday. 
FOn  FURTHER  MFORMATION  CONfACT:  Judy 
Boley,  Privacy  Act  Officer,  Performance 
Evaluation  and  Records  Management. 
Room  234.  FCC,  1919  M  Street.  NW., 
Washington.  DC  20554,  (202)  418-0214 
or  via  internet  at  jboleyOfcc.gov. 
SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a(eM4).  this  dociunent  sets 
forth  notice  of  the  existence  and 
character  of  the  system  of  records 
maintained  by  the  FCC.  This  agency 
previously  gave  complete  notice  of  its 
systems  of  records  by  publication  in  the 
Federal  Regietar  on  May  18. 1992,  57 
FR  21091 .  This  notice  is  a  summary  of 
more  detailed  information  which  may 
be  viewed  at  the  location  and  hours 
given  in  the  AOORESSES  section  above. 

The  proposed  changes  are  as  follows. 

FCC/OMD-4.  "Security  Office  Control 
Files."  This  system  is  used  by  the  PCC 
Security  Officer  and  the  Personnel 
Security  Specialist  of  the  Security  Office 
for  refarence  in  coimectiOil  with  the 
control  of  position  sensitivity  and 
security  clearances.  We  are  proposing  to 
expand  the  categories  of  records  to 
include  contractors.  We  are  also 
proposing  to  include  the  Social  Security 
number  for  retrieving,  notification 
procedures  and  accessing  information. 
The  existing  card  files  are  also  being 
eliminated  and  the  proposed  system 
will  maintain  the  records  in  a  computer 
database. 

FCC/OMD-4 

SYSraiNAME: 

Sectirity  Office  Control  Files. 

SYSTEM  location: 

Federal  Commimications  Commission 
(FCC).  Office  of  Managing  Director. 


Security  Operations  Staff,  1919  M 
Stieet.  NW.,  Washington,  DC  20554. 

CATEOORKS  OF  i«VIOUAtt  COVERB)  BY  THE 
SYSTEM: 

Current  and  former  FCC  employees 
and  contractors. 

CATEOORIES  OF  RECORDS  M  TNE  SYSTEM: 

The  system  consists  of  a  computer 
database,  last,  first,  and  middle  name, 
filed  alphabetically  by  last  name, 
contaiMng  Social  Security  Number,  date 
of  birth,  place  of  birth,  classification  as 
to  position  sensitivity,  types  and  dates 
of  investigations,  investigative  reports, 
dates  and  levels  of  clearances. 

AUTNORnV  FOR  MAMTENANCE  OF  THE  SYSTBC 

Executive  Orders  10450  and  12065. 

FURF08E(S): 

These  records  are  used  by  FCC 
Security  Officer  and  the  Personnel 
Seoirity  Specialist  of  the  Security  Office 
for  reference  in  connection  with  the 
control  of  position  sensitivity  and 
security  clearances. 

ROUTME  IMES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTBI,  BICLUOMQ  CATBQ0RB8  OF  ««8ERS  AND 
THE  PURPOSES  OF  SUCH  uses: 

1.  For  disclosure  to  a  Federal  agency 
or  the  District  of  Columbia  Government, 
in  response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee/contractor,  the  issuance  of  a 
seciiri^  clearance,  the  conducting  of  a 
security  ot  suitability  investigation  of  an 
individual,  the  dasrifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  Uie 
hiring  or  retention  of  an  employee,  the 
issiiance  of  a  security  clearance,  the 
letting  of  a  contract,  or  die  issuance  of 
a  license,  grant  or  other  benefit. 

2.  For  d^dosure  to  the  security  office 
of  an  agency  in  the  executive, 
legislative,  or  judicial  branch,  or  the 
District  of  Columbia  Government,  in 
response  to  its  request  fior  verification  of 
security  clearances,  of  FCC  employees/ 
contractors  to  have  access  to  classified 
data  or  areas  where  their  official  duties 
require  such  access. 

3.  Where  there  is  an  indication  of  a 
violation  or  potential  violation  of  a 
statute,  regulation,  rule  or  order,  records 
from  this  system  may  be  reHarred  to  the 
appropriate  Federal,  state,  or  local 
agency  responsible  for  investigating  or 
prosecuting  a  violation  or  for  enforcing 
or  implementing  the  statute,  rule, 
regulation  or  order. 

4.  A  record  from  this  system  may  be 
disclosed  to  request  information  from  a 
Federal,  state,  or  local  agency 
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mnii^taintnp  civll.  criminal,  or  other 
relevant  ennncement  information  or 
other  pertinent  information,  such  as 
licensee,  if  necessary  to  obtain 
information  relevant  to  a  Commission 
decision  concerning  the  hiring  or 
retention  of  an  employee/contractor,  the 
issuance  of  a  security  clearance,  the 
letter  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit 

5.  A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to  a 
Congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
Congressional  office. 

6.  A  record  from  this  system  of 
recordsmay  be  disclosed  to  GSA  and 
NARA  for  the  purpose  of  records 
management  inspections  conducted 
under  authority  of  44  U.S.C  2904  and 
2906.  Such  disclosure  shall  not  be  used 
to  make  a  determination  about 
individuals.  ^^ 

7.  In  ecKh  of  these  cases,  the  FCC  will 
determine  whether  disclosure  of  the 
records  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

FOUOES  AND  PRACTICES  FOR  SrORSIQ, 


MTNESVSTSM: 

storaob: 

Records  are  maintained  in  the  stand 
alone  computer  database. 

RCTRKVABIUTY: 

Records  are  retrieved  by  the  name  and 
social  security  numbers  of  individuals 
on  whom  they  are  maintained. 


The  stand  alone  computer  is  stored 
within  a  secured  area. 


RETBfnON  AND  I 

When  an  employee/contractor  leaves 
the  agency  the  file  in  the  database  is 
deleted.  If  there  is  an  investigative  file 
on  an  employee/contractor,  the  file  is 
kept  5  years  after  the  employee/ 
contractor  leaves  the  agency. 


FGC,  Office  of  Managing  Director. 
1919  M  Street.  N.W.,  Washington.  DC 
20554. 

NORnCATKM  PROCCDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  recoiils  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Pull  name. 

b.  Social  Security  Nimiber. 


the  system  manager  indicated  above. 
Individuals  must  fiimish  the  following 
information  for  their  record  to  be 
located  and  identified: 

a.  Full  name. 

b.  Social  Security  Number; 

An  individual  requesting  access  must 
also  follow  FGC  Privacy  Act  regulations 
regarding  verification  of  identity  and 
access  to  records  (47  CFR  0.554  and 
0.555). 


Individuals  wishing  to  request  access 
to  records  about  them  should  contact 


Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  system  manager  indicated 
above.  Individuals  must  furnish  the 
following  information  for  their  record  to 
be  located  and  identified: 

a.  Full  name. 

b.  Social  Security  Niunber. 

An  individual  requesting  amendment 
must  also  follow  the  FGC  Mvacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0.556  and  0.557). 

RKORD  SOURCE  CATEQORm: 

a.  The  individual  to  whom  the 
information  applies. 

b.  Investigative  files  maintained  by 
the  OPM.  Federal  Investigations 
ProcessLog  Center. 

c.  Emplojrment  information 
maintained  by  the  Persoimel  office  of 
thePCG. 

Fadsnl  Commuiucations  Commission. 

%VIIUaBi  F.  CalBD. 

Actii^  Socretaf)^. 

(FR  Doa  97-30413  Filed  ll-lS-«7: 8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Foiinsllons  of i  AcQuisitiofis  by,  snd 
Itafoerm  of  Bank  Hoidina  CfMiWMiiiRR 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  ^proval. 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act).  R^ulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  ^tutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  poMrer  to  vote  shares  of  a  bank  or 
bank  holding  company  aiui  all  of  the 
banks  and  nnnhanHng  companies 
owned  by  the  bank  holding  company, 
including  the  com]>anies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 


the  Board  of  Governors.  Interested 
posons  may  express  their  views  in 
writing  on  tiie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the . 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  wiiether  the  acquisition  of  the 
nnnhifniring  company  compUes  with  the 
standards  in  section  4  of  the  BHC  AcL 
Unless  othervrise  noted,  nnnhanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  eech  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  15, 
1997. 


A.  Federal  f  esiii  is  Beak  of  QeveUad 

0e£hry  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  Pnmier  Financial  Bancorp,  Inc., 
Georgetown,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Ohio 
River  Bank.  Steubenville,  Ohio. 


B.  Federal  Eeaerre  Bank  of  Chicaga. 

(Philip  Jackson,  AppUcations  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  F  &  M  Bancorpoiation.  IiK..  and  F 
&M  Merger  Corpomtion,  Kaukauna, 
Wisconsin:  to  acquire  Sentry  Bancorp. 
Inc.,  Edina,  Miimesota,  and  thereby 
indirecUy  acquire  Caiuon  Valley  Bank, 
Dundas,  Mirmesota.  In  addition.  Sentry 
Bencorp.  Inc..  has  also  applied  to  merge 
with  F  ft  M  Merger. 

C  Federal  ■<■< Bank  of  SL  Levis 

(Randall  C  Simmer,  Vice  President)  411 
Locust  Street,  SL  Louis,  Missouri  63102- 
2034: 

1.  First  Banks,  Inc.,  SL  Louis, 
Missouri;  to  acquire  100  percent  of  the 
voting  shares  of  Pacific  Bay  Bank,  San 
Pablo.  California. 


a  Federal  Reserve  Bank  of 
Minneqiolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue. 
Minneapolis,  Mirmesota  55480-2171: 

].  Montana  Security,  Inc..  Havre, 
Montana;  to  acquire  100  percent  of  the 
voting  shares  of  Northeast  Montana 
Bank  Shares,  Inc.,  Poplar,  Montana,  and 
its  subsidiary.  Traders  State  Bank  of 
Poplar.  Poplar.  Montana;  and  Veis 
Bankshares.  Inc.,  Scobey,  Montana,  and 
its  subsidiary.  The  Qtizens  State  Bank 
of  Scobey,  Scobey,  Montana. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  17, 1997. 
Jemiifar  ).  Johnson, 
Deputy  Secretary  of  the  Boatd. 
(FR  Doc.  97-30532  Filed  11-19-97;  8:45  am] 
sajjNQ  ooos  ans-ot-F 
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DEPAFmNENT  OF  HEALTH  AND 
HUMAN  SEIWICES 

Notice  of  a  Cooperative  Agreement 
With  the  American  Indian  Higher 
Education  Conaortium 

The  Office  of  Nfinority  Health  (OMH), 
Office  of  Public  Health  and  Science 
(OPHS)  announces  that  it  will  enter  into 
an  umbrella  cooperative  agreement  with 
the  American  Indian  Higher  Education 
Consortiiun  (AIHEC).  This  cooperative 
agreement  will  establish  the  broad 
frameworic  in  which  specific  projects 
can  be  funded  as  they  are  identified 
during  the  project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  AIHEC  in 
expanding  and  enhancing  its  activities 
relevant  to  the  tribally  controlled 
commimity  colleges  affected  by 
executive  order  #13021.  Fiuther,  this 
agreement  establishes  mechanisms  for 
the  22  Operating  and  Staffing  Divisions 
of  the  DHHS  to  comply  with  the 
mandates  contained  in  the  order.  OMH, 
as  the  lead  agency  for  implementing  the 
executive  order,  will  provide 
consultation,  including  administrative 
and  technical  assistance  as  needed  for 
the  execution  and  evaluation  of  all 
aspects  of  this  cooperative  agreement. 
OMH  will  also  participate  and/or 
collaborate  with  the  awardee  in  any 
workshops  or  symposia  to  exchange 
information,  opinions  or  activities  that 
%vill  enhance  the  educational  status  of 
the  American  Indian/ Alaska  Native  (AI/ 
AN)  students  attending  the  Tribal 
Colleges.  Further,  OMH  will  coordinate 
the  Inter/Intra  departmental  activities  as 
directed  in  the  executive  order. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Tide  XVn,  Section 
1707(d)(1)  of  the  Public  Health  Service 
Act,  as  amended  by  Public  Law  101- 
527. 

Backgmund 

Assistance  will  be  provided  only  to 
AIHEC.  No  other  applications  are 
solicited.  AIHEC  is  the  only 
organization  capable  of  administering 
this  cooperative  agreement  because: 

•  AIHEC  is  the  only  national 
organization  that  is  comprised  of  and 
represents  the  Tribal  Colleges  and 
Universities.  AIHEC  signed  or  is  in  the 
process  of  signing  several  cooperative 
agreements  and  MOA's  with  other 
Federal  IDepartments  in  compliance 
with  the  directives  of  Executive  Order 
#13021.  In  order  to  assiire  continuity 
with  other  Federal  Departments,  a  cross 
fertilization  of  efforts,  and  minimize  any 
redundancy  of  activities,  AIHEC  should 


be  the  recipient  of  the  cooperative 
agreement; 

•  AIHEC,  founded  in  1972,  has  been 
involved  in  the  20-year  effort  that 
resulted  in  the  President  signing  the 
executive  order.  The  organization's 
board  of  directors  consists  of  Presidents 
of  each  of  the  Tribal  Colleges.  Also,  the 
organization  has  well  established 
linkages  with  AI/AN  Tribes,  national 
Indian  organizations  and  other  Federal 
Departments  that  are  actively  involved 
with  the  implementation  of  the 
executive  order, 

•  AIHEC  has  highly  qualified 
management  staff  with  the  background 
and  experience  to  develop,  guide,         * 
operate  and  evaluate  the  complex 
elements  of  this  cooperative  agreement. 
They  have  extensive  experience  in 
mediation  with  Federal  Departments 
and  tribal  governments; 

•  AIHEC  has  demonstrated  through 
p>a8t  activities  its  ability  to  assist  the 
Tribal  Colleges  in  their  development 
and  expansion.  In  1972,  AIHEC  was 
fbimded  by  the  first  six  Tribally 
Controlled  Community  Colleges  and 
began  to  develop  and  implement 
programs  that  are  consistent  with  the 
inherent  rights  of  tribal  sovereignty  and 
self-determination;  and 

•  AIHEC  has  assisted  the  Tribal 
Colleges  in  the  development  and 
maintenance  of  the  highest  standards  of 
quality  education  for  AI/ANs  by 
improving  the  accessibility  of 
educational  programs,  significantly 
increasing  student  enrollments  and 
assisting  the  tribal  colleges  in  becoming 
fully  accredited  institutions  of  higher 
education. 

This  cooperative  agreement  will  be 
awarded  in  FY  1998  for  a  12-month 
budget  period  within  a  project  {leriod  of 
5  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

DATES:  Comments  must  be  received  on 
or  before  December  5. 1997. 

AOOAESSES:  Comments  shall  be  mailed 
to  CDR  Robert  J.  Carson,  Office  of 
Minority  Health,  5515  Security  Lane, 
Suite  1000,  Rockville,  Maryland  20852, 
telephone  (301)  443-5084,  Cax  (301) 
594-0767,  E-MAIL 
rcarson@osophs.dhhs.gov. 

FOR  FUfmiER  MFOnMATKM  CONTACT:  CDR 
Robert ).  Carson,  Office  of  Minority 
Health,  5515  Security  Lane,  Suite  1000, 
Rockville,  Maryland  20852.  telephone 


(301)  443-5084,  fax  (301)  594-0767.  B- 

MAIL  rcarsonOo8ophs.dhhs.gov. 

day  E.  SiBipaao.  |r„ 

Deputy  Asaistant  SecrataryDinctorfar 

Minority  Health. 

(PR  Doc  97-30566  Filed  11-19-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICeS 


Centara  for 


Control  aiKf 


[iNFO-«8-04 


Propooed  Data  CoNactiona  SubmHIed 
for  Public  Commant  and 
flee  ommei  tdadona 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  conmient  on 
proposed  data  collection  projects,  the 
Centera  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sunmiaries  of  proposed  projects.  To 
request  more  inftumation  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  Including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road.  MS-D24.  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Propoeed  Projecta 

1 .  Defining  Gulf  War  Illness;  New 

This  study  will  characterize  and 
compare  alternative  classifications  for 
symptoms  and  functional  disability 
which  remain  medically  unexplained  in 
Gulf  War  veterans.  This  will  be 
accomplished  in  three  phases.  Phase  I 
will  assess  persistence  and  stability  of 
symptoms  over  time,  as  well  as  compare 
the  performance  of  data-driven  case 
definitions  derived  from  two  samples: 
(1)  the  New  Jersey  Center  for 
Environmental  Hazards  Research 
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sample  of  Gulf  War  veterans 
partidpating  in  the  Department  of 
Veterans  A&in  Gulf  War  Registry;  and 
(2)  a  cohort  of  Air  Force  members  from 
a  previous  CDC  study  of  Gulf  War 
veterans  and  Gulf  War-era  controls  from 
Pennsylvania  and  Florida.  In  addition  to 
atsetsing  data-driven  case  definiticHis 
for  illness  among  Gulf  War  veterans. 


existing  definitions  for  medically 
unexfriained  symptoms,  such  as  duonic 
btigue  sjrndiome,  multiple  chemical 
sensitivity,  and  fibromyalgia  will  be 
evaluated.  Phase  II  will  attempt  to 
assess  the  genaralizahility  of  both 
derived  and  existing  case  definitions  in 
a  random  sample  of  d^loyed  and  non- 
deployed  Gulf  War  era  veterans.  Phase 


in  will  consist  of  a  standardised 
telephone  interview  for  the  assessment 
of  psychiatric  conditions.  This  will  be 
administered  to  a  sample  of  Phase  I  and 
Phase  n  partidpants  who  are  identified 
through  their  responses  to  paper-and- 
pendl  questionnaires  as  having  high 
level*  of  psychologic  distress.  There  is 
no  cost  to  respondents. 


No.g« 
Respondents 


No.  ol 
Reaponsea/ 


Burden/ 


KM.  Burden 

Hesponie 

(«nhr9.) 


JcmButOm 
(kihr*.) 


AdminMer  questionnaire  to  the  New  Jersey  Center  tor  gnvifonmental  Haz- 
ards neeeerrt  sample  d  the  Department  of  Veterans  Altarirs  QuN  War 
Registry  veteris  and  the  previous  CDC  Air  Force  Cohort  (Pheae) 

AdminiMer  quaaHonnaire  to  new  random  lamyile  of  QuV  war  yaiorane  stfi 
era  oomrala  (Phase  10  -- i— ..- 

Telephone  sunwy  of  Phase  I  and  Phase  II  pertidpenls  wIk>  acieened  poai- 

akd^    trtj    ■!  ■■  I  iifc  I  niil  II      ■  n  1  iil>IiiMM 

vw  Rir  psytiNwnc  ooncsiions ••........«......».»..»....«.^....».»m...»..»m^ 


7,312 

3.000 

600 


a4» 

.45 

2 


S.484 

2;zso 

1,200 


Total 


8.994 


Dated:  Novaobar  13, 1997. 
Tfiieisr  JnhiMM. 

AcOitgAamxiata  Director  for  PtdicyPiiuuung 
andBmluation,CentenforDiaea9eCoaln^  - 
OMid  Prevention  (CDC). 
(PR  Doc  97-30477  Filed  ll-l»-97: 8:45  am] 


Status:  Open  to  the  public  Umltad  only  by 
ti»e  space  avallahle.  The  meeting  room 
accommodatas  apprmrimataly  SO  people. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Control  and 


CWxana  ACMaofy 


(DO^ 


Conwiltlaa  on  PubNc 
(PH^Acttvlttaaand 
ol  Energy 


In  acctndance  with  section  10(aK2)  of 
the  Federal  Adviaoiy  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Snhatannes  and  Disease  Registry 
(ATSDR)  and  the  Goiters  for  Diseese 
Qmtrol  and  Prevention  (CDQ  announce 
the  following  meeting. 

Mune:  Citizans  Advisory  Committee  on 
PHS  Acdvities  and  Raaaarch  at  DOB  Sites: 
Idalio  National  Engineering  and 
Enviionmaiital  Labocatoiy  QNEEL)  Health 
EBsrts  Suhcrwnmittee. 

Timet  and  Dates:  6:30  a.m.-5  p.m., 
December  11, 1997,  7  p.m.-9  p.m.,  December 
11, 1997, 8:30  a.m.-4  p.m.,  Deoembar  12, 
1997. 

Place:  Holiday  Inn  Westbank.  475  River 
Parkway,  Idaho  FaUs,  Idaho  83402,  telephone 
208/523-8000,  FAX  208/529-«6ia 


Under  a  Memorandum  of 
Understanding  (MOU)  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  1996,  the 
Department  of  Health  and  Human 
Services  (HHS)  was  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residlBnts  of 
mmmnnities  in  the  vicinity  of  DOE 
bdlities.  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nucleer  meigy  production  use. 
HHS  delegated  program  responsibility 
toCDC 

In  addition,  an- MOU  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  imder 
sections  104. 105. 107.  and  120  of  the 
Comprehensive  Enviionmmtal 
Response,  Compensation,  and  Liability 
Ad  (CERCLA  or  "Superfund")-  These 
activitiea  indude  health  constiltations 
«and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subjed  of  petitions 
from  the  public;  and  other  health- 
related  activities  soch  as  epidemiologic 
studies,  health  surveillapce,  expostire 
and  disease  registries,  health  education, 
substance-spedfic  applied  research. 


emeigency  response,  and  {nepantion  of 
toxioologfoal  profiles. 

Airpose:  Tliis  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  community,  American  ladlHi 
Tribes,  flLod  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to 
provide  a  forum  for  amununity, 
American  Indian  Tribal,  and  labcv 
interaction  and  serve  as  a  vehide  for 
community  concern  to  be  expressed  as 
advice  and  recommendatfons  to  CDC 
andATSrat 

Matters  to  be  Discussed:  Agenda  items 
indude  presoitations  from  the  National 
Center  for  Environmental  Health 
(NCEH)  regarding  current  activitioi.  the 
National  Institute  for  Occupational 
Safety  and  Health  and  ATSDR  will 
provide  updates  on  the  progreas  of 
current  studies,  and  working  group 
discussions.  On  Decemtwr  11,  at  7  p.m., 
the  meeting  will  continue  in  order  to 
allow  more  time  for  public  input  and 
comment 

Agenda  items  are  8ub)ed  to  change  as 
priorities  dictate. 

CONTACT  PBWM8  FOR  MORE 
MPDHMATION:  Arthur  J.  Robinson,  Jr.,  or 
Sharona  Woodley,  Radiation  Studies 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effeds.  tiCEii.  CDC, 
4770  Buford  Highway,  NE,  (F-d5), 
Atlanta,  Geoigia  30341-3724,  tel^ihona 
770/488-7040.  FAX  770/488-7044. 
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Dated:  November  13, 1M7. 
CwolyB  J.  RmmU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doa  97-30475  Filed  11-19-47: 8:45  am] 
■UMB  oooe  4ifla-«»-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centere  for  Disease  Control  and 
Prevantion 

Advisory  Committee  for  Enargy- 
Ralatad  Epidemiologic  Rasaarch; 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conmultee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research. 

Times  and  Dates:  9  a.m.-5  p.m.,  December 
8. 1997;  9  a.iii.-12  noon.  December  9. 1997. 

Place:  Hyatt  Regency  Crystal  Qty.  2799 
Jefferson  Davis  Highway,  Arlington,  Virginia 
22202.  telephone  703/418-1234,  FAX  703/ 
418-1289. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodate*  approximately  50  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary;  the  Assistant  Secretary  for 
Health:  the  Director.  CDC:  and  the 
Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  on 
establishment  of  a  research  agenda  and  the 
conduct  of  a  research  program  pertaining  to 
energy-related  analytic  epidemiologic 
studies. 

Matters  to  be  Discussed:  Agenda  items  will 
include:  presentations  from  the  National 
Center  for  Environmental  Health  (NCEH),  the 
National  Institute  for  Occupational  Safety 
and  Health,  and  ATSDR  updates  on  the 
progress  of  current  studies:  a  discussion  of 
Work  Croup  recommendations,  and  public 
involvement  activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  VIFORMATION: 
Michael  J.  Sage,  Deputy  Chief,  Radiation 
Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC,  4770  Bufdrd 
Highway,  NE,  (F-35),  Atlanta.  Georgia 
30341-3724,  telephone  770/488-7040. 
FAX  770/488-7044. 

Dated:  November  13. 1997. 
Carolyn  |.  RunU. 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  97-30476  Filed  11-19-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Diaaaaa  Control  and 
Pravantlon  (CDC) 

Tha  National  Canlar  for  Environmantal 
Haalth  (NCEH)  of  tha  Cantars  for 
Diaaaaa  Control  and  Pravantlon  (CDC); 
Cancallatlon  of  Maating 

This  notice  annoimces  the 
cancellation  of  a  previously  annoimced 
meeting:  Workshop  on  Screening  and 
Tracking  Systems  for  Early  Hearing 
Detection  and  Intervention  (EHDI). 

Federal  Register  Notice  Qtation  of 
Previous  Announcement:  FR  Doc. 
170C97-115.  Published  October  17, 
1997  (Volume  62,  Number  200,  Page 
54116). 

Previously  Atmounced  Times  and 
Dates:  8  a.m.-5  p.m.  December  1 1 ,  1997. 
8:30  a.m.-l  p.m.  December  12, 1997. 

Change  in  the  Meeting:  This  meeting 
has  been  canceled. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jime  Holstrum,  Ph.D.,  Division  of  Birth 
Defects  and  Developmental  Disabilities, 
CDC,  NCEH,  4770  Bufbrd  Highway,  NE, 
M/S  F-15,  Atlanta.  Georgia  30341.  E- 
mail  ehdi9cdc.gov,  telephone  770^488- 
7401.  few  770/488-7361. 

Dated:  November  13. 1997. 
Carolyn  J.  RnsMU, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  Ck>ntrol  and 
Pivvention  (CDC). 
[FR  Doc  97-30480  Filed  11-19-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Dodwt  Na  97F-042q 

Amoco  Corp.;  FNing  of  Food  Addltiva 
Padtion 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


and  Drug  Administration,  200  C  St  SW., 
Washington,  DC  20204,  202-418-3098. 
SUPPLEMBITARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4555)  has  been  filed  by 
Amoco  Corp.,  One  Prudential  Plaza,  130 
East  Randolph  St,  Chicago,  IL  60601- 
6207.  The  petition  proposes  to  amend 
the  food  additive  regulations  in 
§  175.300  Aesinous  and  polymeric 
coatings  (21  CFR  175.300)  to  include 
dimethyl-2.6-naphthalene  dicarboxylate 
and  2,6-naphthalene  dicaiboxylic  add 
as  polybasic  acids  intended  for  use  as 
components  of  resinous  and  polymeric 
coatings  that  contact  food. 

The  agency  has  determined  under  21 
CFR  25.32(i)  and  ())  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumidatively  have  a  significant  efiiact  on 
the  human  environm«it  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  October  21, 1997. 
AlanlM.RaUs, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-30481  FUed  11-19-97;  8:45  am) 

MLUNO  CODE  4ia»-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[DooiiatNa«7F-04aq 

Qanaral  Eladric  Co.;  FHing  of  Food 
Addltiva  PaUdon 

AQBUCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


The  Food  and  Drug 
Adminisfration  (FDA)  is  announcing       « 
that  Amoco  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  include 
dimethyl-2,6-naphthalene  dicarboxylate 
and  2,6-naphthalene  dicarboxylic  acid 
as  polybasic  acids  intended  for  use  as 
components  of  resinous  and  polymeric 
coatings  that  contact  food. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  A.  Hepp.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 


r:  The  Food  and  Drug 
Administration  (FDA)  is  annotincing 
that  General  Electric  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  expanded  safe  use  of  phosphorous 
add,  cydic  butylethyl  propanediol, 
2,4,6-tri-tert-butylphenyl  ester,  which 
may  contain  up  to  1  percent  by  weight 
,  of  triisopropanolamine,  as  an 
antioxidant  and/or  stabilizer  in  high 
density  polyethylene  and  high  density 
olefin  copolymers  intended  for  use  in 
contact  with  food. 

FOR  FURTtlER  NTOnMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safaty  and 
Applied  Nutrition  (HFS-216).  Pood  and 
Drug  Administration,  200  C  St  SW.. 
Washington.  DC  20204,  202-418-3081. 
StiPPLEMBfTARY  WFOIIATION:  Under  the 
Fedoal  Food,  Drug,  and  Cosmetic  Act 


Fadaral  Regbtar^'/  Vol.  62.  No.  224  /  Thursday,  November  20,  1997  /  Notices  62063 


(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (PAP  8B4567)  has  been  filed  by 
General  Electric  Co.,  One  Lexan  Lane, 
Mt  Vemon,  IN  47620-9364.  The 
petition  propoaee  to  amend  the  food 
additive  f«gulati<»M  in  $  178.2010 
Ajitiozidantf  and/or  ttabiUxers  for 
pofyoms  (21  CFR  178.2010)  to  provide 
for  the  expanded  safe  use  of 
pboephofous  add.  cydic  butylethyl 
propanediol,  2,4,6-tri-tert-butylphenyl 
ester,  whidi  may  contain  up  to  1 
percent  by  waigAt  of 
triisofHopanolamine,  as  an  antioxidant 
BJodJar  sliMlixar  in  high  density 
polyethylene  and  high  density  olefin 
copolymetfl  iatspded  far  use  in  contact 
widifood. 

The  sgiMcy  has  detsnained  under  21 
CFR  25.32(i)  diet  this  action  is  of  the 
type  that  does  not  individttaUy  « 
cumulalhwiy  have  a  signifinant  affect  on 
tta  human  anviraunent  Thetefofa, 
neither  aa  saviranaMatal  assessment 
nor  an  mvitauasntal  impact  statement 
isrequiiad. 

3,1997. 


Ofawtor.  Ofpee  ofPimmatimi  Appnmd. 
Omar  for  Food  Stfatfoxtd  Applied  NiOimoa. 
(FK  Doc.  97-304S4  Filed  11-19-97;  S:45  aat] 


DEPARTMENT  OF  HEALTH  AND 


Food 

(DadHl  Nau  f7M-04S7] 


Urologbi,  Inc.; 


Food  and  Drug  Administration. 
HHS. 
ACTION:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  snneundng  its 
approval  of  the  application  by  Urologix, 
Inc.,  Minneapolis,  MN,  for  premarket 
ap{noval,  uwier  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  ad),  of  die  T3« 
Targeted  Transurethral  Thermoahiation 
System:  Model  4000.  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of 
August  22, 1997,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrstive 
review  by  December  22, 1997. 
AOONESSBS:  Written  requests  for  copies 
of  the  summary  of  safisty  and 
effectiveness  dtfa  and  petitions  for 
edministiative  review  to  the  Dodosts 
Management  Branch  (HFA-305).  Food 


and  Drug  Administration,  12420 
Parklavm  Dr.,  rm.  1-^23,  Rockville,  MD 
20857. 

FOR  FtlRTMER  ■10WMATION  CONTACT: 
Nicole  L.  Wolanski,  Centsr  far  Devices 
and  Radiological  Health  (HF2:-472), 
Food  and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-2194. 

February  24, 1907.  Urologix.  foe.. 
Minneapolis,  I^IN  55447,  submitted  to 
CDRH  an  application  for  pramarket 
vpptanl  of  the  T3«  Targeted 
Transoiadiry  TherooaMathm  System: 
Model  4000.  The  device  is  a 
transurethral  microwave  thacmal 
ther^iy  system  and  is  taKttceted  to 
rriieve  synqitoau  essoristed  with 
benign  {wostatk:  hypet]riasia  (BPH)  and 
is  hMlkatod  far  msB  with  prostatic 
lengdM  of  30  to  se  milUmetars. 

In  aocordanos  with  the  provisiaos  of 
section  S15(cX2)  (tf  the  act  (21  U.S.C 
3«0e(c)(2))  as  aawndad  by  die  Safe 
Medical  Devices  Ad  of  1990,  diis 
prsmarkat  ^^voval  appUcatfon  (PMA) 
was  not  refaried  to  the  Gastroenterolofy 
and  Ihology  Devices  Panel  of  the 
Medical  Devices  Advisory  Cc«nmittee, 
an  PDA  advisory  committee,  for  review 
and  recommendation  beceiise  the 
information  in  the  PMA  substantially 
duplicates  infarmatioa  previously 
reviewed  by  this  paari. 

On  August  22, 1997,  CmH  apixoved 
the  ^plication  by  a  letter  to  the 
applicant  frmn  tluB  Deputy  Director. 
Qhiical  and  Review  Pcrfioy.  the  Office  of 
Device  Evaluation,  CDRR 

A  summary  of  the  ssisty  and 
effectiveness  date  on  which  CDRH 
based  its  approve  is  on  file  in  the 
Dockets  Management  Branch  (address 
^xnre)  and  is  available  ftom  that  office 
upon  written  request  Requests  should 
be  identified  writh  tha  name  of  the 
device  and  the  docket  number  found  in 
Inackets  in  the  heading  of  this 
document 

Opportaaity  far  Admiaistradve  Review    AelMUaa.  Prapoaad  CoNaetlon; 

Sactftm  515(dX3)  of  the  ad  authorises 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act  for 
administrative  review  ojf  CDRH's 
decision  to  approve  this  ^plication.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  pert  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
appUcatfon  and  CDRH's  action  by  an 
independent  advisory  committee  of 
expnts.  A  petition  is  to  be  in  the  form 
of  a  petitiim  for  reconsideration  imder 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independoat  advisory 


committee)  and  shall  submit  with  the 
petition  supporting  deta  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fad  for  resolution  through 
edministiative  review.  After  reviewing 
die  petition,  FDA  will  dedde  whether  to 
grant  or  deny  the  petitton  and  will 
puUish  a  notice  of  its  decision  m  die 
Federal  Register,  If  FDA  grants  the 
petition,  the  notice  will  steto  the  issue 
to  be  reviewed,  die  form  of  the  review 
to  be  used,  tha  paraons  who  may 
partidpate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  Deoei^Mr  22. 1907,  file  with  die 
Dockate  Mansgement  Brandi  (address 
abova)  two  cofries  of  each  petition  and 
siqiposting  data  and  information, 
idnidfied  with  the  name  of  the  device 
and  tha  docket  number  found  in 
brackets  hi  the  heading  of  this 
documsat  Received  petitioos  mKf  be 
seen  ia  the  (rfBce  above  batwresn  9  a,aL 
and  4  p.BL.  Monday  through  Mday. 

This  notice  is  issued  under  die 
Federal  Food.  Drug,  and  Cosmetic  Ad 
(sees.  515(d),  520(h)  (21  U.S.C  360e(d). 
360Kh)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  Octobw  16, 1997. 

leespa  A.  LsvUt, 

Dtp^OroctorfotBagalatiims  Policy.  Omtar 
fbrDmricas  and  Radidopcal  HealA. 

(FR  Doc.  97-a0482  Filed  11-19-97;  8:46  m] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SBIVIOES 


HCFA'^^-Stll) 


In  compliance  with  the  requirement 
of  8ecti<m  3506(cX2)(A)  of  die 
Paperwork  Reduction  Ad  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Healdi  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Intnested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  otho-  asped  of  this 
collection  of  information,  induding  any 
of  the  folloMong  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
infiormation  collection  for  the  proper 
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performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burd«i;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Infaimation  Collection:  End  Stage  Renal 
Disease  (ESRD)  Managed  Care 
Demonstiation  Evaluation;  Form  No.: 
HCFA-^-219:  Uae:  This  demonstration 
is  congressionally  mandated  under  the 
Social  Health  Maintenance  Organization 
(SHMO)  requirements.  This  evaluation 
will  demonstrate  the  effectiveness  of 
integrating  acute  and  chronic  care 
patients  with  ESRD  through  expanded 
community  care  case  management 
services,  using  innovative  approaches  to 
financing  methodologies  and  benefit 
design.  Freguency:  Other  0,12.  and  30 
months;  Affected  Public:  Business  or 
other  for-profit.  Individuals  or 
Households;  Number  of  Respondents: 
5,365;  Total  Annual  Responses:  5,365; 
Total  Annual  Hoars:  4,431. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  PaperworMfacfa.gov,  or  cell 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Gearance  Officer 
designated  at  the  following  address: 

(KIFA,  Office  of  Information  Services, 
nformation  Technology  Investment 
Management  Group.  Division  of  HCFA 
Enterprise  Standards,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Seciirity  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Datsd:  Novomber  12, 1997. 
Jobn  P.  Bnriu  m, 

HCFA  Reports  Clearance  Officer,  Division  of 
HCFA  Bntapriae  Standards.  Health  Core 
Financing  Administration. 
(FR  Doc.  97-30471  Filed  11-19-97;  8:45  am] 
oooc  *M»-»* 


DEPAFTTMEffr  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
(Document  Mentifiar  HCFA-44] 

Agancy  Inf ofmattow  Cdlactlon 
Activitiae:  Propoaad  Collactlon; 
Conunant  Raqiiast 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  the  Inirden 
estinute  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimise  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
whi^  approval  has  expired;  Title  of 
Information  Collection:  Quarterly 
Medicaid  Statement  of  Expenditures  for 
the  Medical  Assistance  Program;  Form 
No.:  HCFA-«4:  Use:  This  form  is  used 
by  State  Medicaid  agencies  to  report 
their  actual  program  benefit  costs  and 
administrative  expenses  to  the  Health 
Care  Financing  Administration  (HCFA). 
HCFA  uses  this  information  to  compute 
the  Federal  financial  participation  (FFP) 
for  the  State's  Medicaid  Program  costs. 
Frequency:  Quarterly;  Affected  Public: 
State.  Local  or  Tribal  Government; 
Number  of  Respondents:  56;  Total 
Annual  Responses:  224;  Total  Aiwual 
Hours:  11.984. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwori; 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork0hcfa.gov.  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  conmients  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 


Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  NovamlMr  14, 1997. 
lohn  P.  Borica  m, 

HCFA  Reports  Cleanmce  Officer,  Division  of 
HCFA  Enterprise  Standards.  Health  Care 
FinoTKing  Administration. 
|FR  Doa  97-30530  Filed  11-19-97;  8:45  am] 
MLUNQ  OOOC  4110-aS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Financing  Adniiniatration 
[Docufiwnt  IdemHIeft  HCFA— 31  Sj 

Agancy  Information  Cdlaction 
Actlvlliaa:  Propoaad  CoNacttonj 
Commant  Raiiuast 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  the 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clwity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection   , 
Request:  Reinstatement  without  change 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Medicaid. 
Integrated  Quality  Control  Review 
Wonsheet  and  Supporting  Regulations 
42  CFR  431.800,  42  CFR  431.865;  Form 
No.:  HCFA-316  OMB  #  093»-0094:  Use: 
States  use  the  Integrated  Quality  Control 
Review  Worksheet  to  collect  quality 
control  (QC)  data  captured  during  the 
course  of  all  Federally  required  State  QC 
reviews  of  Food  Stamp  (FS)  and 
Medicaid  programs.  Ine  integrated 
wrnksheet  is  designed  to  be  flexible  for 
use  in  fully  integrated.  paitiaUy 
integrated,  or  separate  QC  program 
reviews.  The  primary  objective  of  the 
QC  system  is  to  measure,  identify,  and 
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reduce  the  level  of  misspent  Medicaid 
funds  as  a  result  of  erroneous  eligibility 
determinations.  HCFA  uses  this 
information  to  identify  problem  areas 
and  plan  corrective  action  initiatives  to 
reduce  erroneous  expenditures. 
Frequency:  Monthly;  Affected  Public: 
State,  Local  or  Tribal  Ciovemment; 
Number  of  Respondents:  5\;  Total 
Annual  Responses:  19,141;  Total 
Annual  Hours:  262,072. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request 
Including  your  address  and  phone 
niunber,  to  PaperworkMc&.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Cleerance  Officer 
designated  at  the  follovring  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  John 
Rudolph.  Room  C2-26-17,  7500 
Securify  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Date:  November  14, 1997. 
loba  P.  Bnilw  m, 

IKFA  Reports  Cleanmce  Ofpcm;  Division  of 
HCFA  Eitterprise  Standards.  Health  Care 
Firuuicing  Administration. 
(FR  Doc  97-30531  Filed  11-19-97;  8:45  am) 
■LUNQ  COOe  41t»-«S^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cwa  Financing  Admlnlatration 
[Document  IdentHlan  HCFA-86q 

Agancy  Information  Collaction 
Aetlvltiaa:  Submiaaion  For  OMB 
Rifiaw;  Commant  Raquaat 

AODICY:  Health  Care  Financing 
Administration.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utilify  of  the  proposed 
information  collection  for  the  propOT 
performance  of  the  agency's  fiuictions; 


(2)  the  acauBcy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  infbijnation  collection 
burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  been  expired;  Title 
of  Information  Collection:  Medicue 
Qualification  Statement  for  Federal 
Employees  and  Supporting  Regulations 
m  42  CFR  406.15;  Form  No.:  HCFA-565 
(OMB  «093B-0501):  Use:  The  HCFA- 
565  is  completed  l^  an  individual  filing 
for  hospital  insurance  CHI)  benefits  (Part 
A)  based  upon  their  federal 
employment.  This  information  is 
necessary  to  determine  if  HCFA/SSA 
can  use  federal  employment  prior  to 
1983  to  qualify  for  free  Part  A.  The  data 
is  passed  to  \bs  HI  master  record,  the 
Enrollment  Data  Base  (EDB).  An  HI 
record  shoMdng  appropriate  entitiement 
is  established  an  if  ^pUcable,  a 
Medicare  card  is  issued.;  Frequency: 
Other  (one  time  only);  Affected  Public: 
Individuals  at  Households,  and  Federal 
Government;  Number  of  Respondents: 
4,300;  Total  Annual  Responses:  4,300; 
Total  Annual  Hours:  717. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwoik  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number. 
Ohffl  niunber.  and  HCFA  docimient 
identifier,  to  Paperworlc0hcfe.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendatfons  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directiy  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235. 
Washington,  D.C.  20503. 

Dated:  November  12, 1997. 
Jolm  P.  Bnrice  m, 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Groap, 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  97-30472  Filed  11-19-97;  8:45  am] 

BIUMQ  OOOC  41XS-0S-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutas  of  Haaltti 

National  Inatituta  on  Drug  Abuaa; 
Notica  of  Cloaad  MaaUnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Initial  Review  Group  and 
Special  Emphasis  Panel  meetings. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applicatioBt  and  contract  proposals. 

Name  of  Committee:  AIDS  Behavioral 
Research  Subcommittee. 

Date:  December  2-3, 1997. 

Time:  8:30  a.ia. 

Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Mary  C.  Cuater,  Ph.D., 
Scientific  Review  Adnximstrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishera  Lane, 
Room  10-22,  Telephone  (301)  443-2820. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Contract  Review — 
"Qoantitative  Analysis  of  and  Method 
Development  for  Cannabinoids,  Endogenous 
Compounds,  and  Other  Drugs  of  Abuse  and 
Related  Compounds  by  Radioimmunoassay 
or  Related  Methods"). 

Date:  December  19, 1997. 

Time:  10:30  a.m. 

Place:  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
NIH,  5600  Fishers  Lane.  Room  10-42, 
Rockville.  MD  20857  (Telephone 
Conference). 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  OfiBce  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-42, 
Rodcville,  MD  20857,  Telephone  (301) 
443-1644. 

The  meetings  wdll  be  closed  in  accordaiioe 
with  provisions  set  forth  in  sees.  552b(c](4) 
and  552b(c)(6),  Title  5.  U.S.C.  The 
appUcations  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  tbe  disclosure 
.of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health) 

Dated:  November  13, 1997. 


UVamaY. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-30421  Filed  11-19-97;  8:45  amj 

I  oooc  414S-W-M 
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DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nallonai  Instttutas  of  Health 


National  kntNula  of 


and^ 


Punuant  to  Sactioa  10(d)  of  the 
Federal  Adviaory  Conuiuttee  Act,  as 
UDBoded  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
Nrtiooal  Institute  of  Diabetes  and 
Digeative  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  Of  SfiP:  ZDKl-<»B-7-02). 

Data  Dmotakm  S.  1987. 

Time:  S:30  •-■. 

PUice:  Holidey  bm.  5520  Wiacooain 
Aveous.  C3w«y  CImm.  Mvyhnd  20ai5. 

Contact:  1  ■hha— n  Swikarao.  PhJ).. 
Scwntific  KtrhBW  Administrator,  Rwicw 
BtMKh.  DBA,  MnmC  Natctwr  Buildinc 
Room  •w25F.  Natiooal  InstitutM  of  Haalth. 
Bctbaada,  Mwyland  20692-6900.  PhonK 
(301)  594-7799. 

Purpoee/Agenda:  To  tavisw  and  evaluate 
grant  apptkatiaaB. 

This  meetiiig  will  be  ckiaed  in  accordanoe 
«rith  the  pnnrUioas  tet  forth  in  sees. 
552b(c)(4)  tnd  552b<cX8},  TiUe  5  U.S.C. 
Applications  aod/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secreU  or  commendal  property  such  as 
patentable  material  and  personal  iniorBiation 
concerning  individxials  associated  with  the 
applications  end/ or  proposals ,  the  diacloaure 
of  which  would  constitute  a  clearly 
unwanaalad  invaaion  of  peiaanal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.M7-S49.  Diabetes.  Endocine 
and  Metablolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research,  hlationai  Institutes 
of  Health 

Dated:  November  7, 1997. 
UVerae  Y.  StrfaigBeU, 
Coimnittee  ManagBment  Officer,  NIH. 
[FR  Doa  97-30422  Filed  11-19-97;  8:45  am] 


DEPARTMEirr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutea  of  Health 

National  niauiina  ot  Mamai  naann, 
Notica  of  Cloaad  Maatinaa 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpoee:  To  review  and  evaluate 
grant  applications. 

Committae  Same:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  24, 1997. 


Time:  2  p.m. 

Place:  Parklawn,  Room  9-101.  5600 
Fishers  Lane.  Rockville,  MD  20657. 

Contact  Person:  Donna  Ricketts.  Parklawn, 
Room  9-101,  5600  Fishers  Lane,  Rockville. 
MD  20857.  Telephone:  301,  443-3936. 

Coaimittee  Same:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  25. 1997. 

rime:  2  pm. 

Place:  Parklatrn.  Room  9-101. 5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Penan:  Donna  RickatU,  PaiUawn. 
Room  9-101.  5600  Fishers  Laom.  Rockville. 
MD  20857.  Teiephone:  301,  443-3938. 

ComminBe  Mirae:  National  Inatituta  of 
Menial  Health  Special  Bmphaaia  Panel. 

Dtale:  Dacamfaar  2. 1997. 

Timte:  2  pm. 

Place:  PatUawn.  Room  9-101,  5600 
Flahan  Une.  Rockville.  MD  20857. 

Contact  Penan:  Doona  Rickatts,  PatUawn. 
Room  »-101.  saoo  Fiahan  Lane.  RockvtUe. 
MD  20857,  Telephoae:  301.  443-3938. 

Commit^e  Name:  Natioaal  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  DacaeBbar  4. 1997. 

Time:  1  pm. 

Place:  Parklawn,  Room  9-101,  5800 
Fiahars  Lane,  RockvUle,  MD  20857 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101.  5600  Fishers  Lane,  Rockville. 
MD  20857.  Tetephone:  301. 443-3936. 

The »— ■«'«y  will  be  cloeed  in  accordance 
with  dw  provisions  set  forth  in  sees. 
552fa(cK4)  nd  552b(cX6),  Title  5.  U.SC 
Applioitions  aad/or  propoeals  and  the 
discussions  couM  reveal  confidential  trade 
secrets  or  coaaaaaRial  property  such  as 
petentaUe  material  and  personal  iniormatian 
concerning  individuals  associated  with  the 
applications  and/ or  proposals,  the  disdoaure 
of  which  would  constitute  a  dearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  ^  mwetingi  due  to  the 
urgent  need  to  meet  timing  Undtatioas 
imposed  by  the  review  and  funding  cyde. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number^  93.242.  93.281. 93.282) 

Dated:  November  13. 1997. 
Lavaraa  Y.  SliiagflaM, 
Committee  Manageatent  Officer,  NBt 
(FR  Doc.  97-30423  Filed  11-19-97;  8:45  am) 
oooc  4i4a-ei-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNMi  inatitiitaa  of  Haalth 

Natkmal  InatttM  of  ArthrWaand 

Notica  of  Maatfcig  of  tha  Board  of 
Scianllfic  Coiinaatora,  MAMS 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  Board  of  Scientific 
Counselors,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 


Diseases  (NIAMS),  November  24-25, 
1997.  The  meeting  will  be  held  at  the 
National  Institutes  of  Health,  Building 
31 ,  Room  4C32, 9000  Rockville  Pike. 
Bethesda.  Maryland  20892-2425. 

The  Board  meeting  will  be  open  to  the 
public  cm  November  24  from  8:00  ajn. 
until  3:00  pan.  and  on  November  25 
from  8:00  a.m.  to  10:00  ajn.  The  agenda 
includea  reports  by  the  Director, 
NIAMS.  and  the  Scientific  Director. 
Divisioa  of  btramuzal  Research. 
NIAMS. 

The  meeting  will  be  doaed  on 
Noveoiber  24  from  3iM)  pjn.  to  5:00 
pjB.  and  on  NoTeanber  25  from  10:00 
•jga.  to  adfouRunent  in  accordanoe  with 
die  provisioos  set  forA  in  sections 
552b(cX8).  Title  5  U.S.C  for  the  review, 
disniaeioni  and  evaluation  of  individual 
piugtmae  and  pw^ects  conducted  by  the 
National  Institutes  of  Health,  including 
oonaidBration  of  personnel 
qualifications  and  perfrmnance,  the 
competence  of  individual  inveetigirtors. 
and  similar  items,  the  disdoeure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Substantive  infnmation  regarding  the 
meetiiig  may  be  obtained  from  Ms. 
Linda  Peterson.  Board  Secretttfy. 
NIAMS.  Building  10,  Room  gN228. 
National  hiatitutea  ol  HeaMi,  Betheeda. 
Maryland  20692-2425.  Telephone:  301- 
496-3375. 

This  notice  is  being  poUishad  leas 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitation  imposed  by  the  review  cytJe. 

Dated:  November  13. 1997. 
UVaaaPand. 

Acting  Committee  Managgment  Offlcer,  NIH. 
(FR  Doc.  97-30424  Filed  11-19-97;  8:45  ami 


DEPARTMBfT  OF  HOUSmO  AND 
UfWAM  DEVELOPMEKr 

P>oclnt  Na  FII-«142-M-aq 

Subwiaaion  tor  OMB  RavMW!  . 

AOBICV:  Office  of  Administration,  HUD. 
ACnow:  Notice. 

auMMARY:  The  proposed  information 
collection  reqidrement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
sub)ect  proposal. 

OATB:  Comments  due  date:  December 
22, 1907. 
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Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  shoiUd  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  RNTTHER  INFORMATION  CONTACT: 
Gloria  S.  Diggs,  Acting  Reports 
Management  Officer,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  Southwest,  Washington,  DC 
20410,  telephone  (202)  708-2374.  This 
is  not  a  toll-free  number.  Copies  of  the 
proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Diggs. 

8tN>mXMBin-ARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  me  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  die  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 


number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
finquentiy  information  submissions  will 
be  reqiured;  (8)  an  estimate  of  the  total 
nimiber  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  infonnation  collection  requirement; 
and  (10)  the  names^nd  telephone 
numbers  of  an  agency  official  famiHey 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Anthorlty:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  November  10, 1097. 
David  S.  Criaty, 

Acting  Director.  Information  Resourcet, 
Management  Policy  and  Management 
Division. 

Notice  of  Snfamiasion  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Floodplain 
Management  and  the  Protection  of 
Wetlands  (FR-4142). 


Office:  Community  Planning  and 
Development 

OMB  Approval  Number:  2506-0151. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
regidation  prescribes  decision  making 
procedures  that  applicants  and  grantees 
in  certain  Housing  programs  must 
comply  with  before  HUD  assistance  can 
be  used  for  protects  that  may  affect 
floodplains  and  wetiands. 
DoonnentatioD  must  be  kept  and 
maintained  by  the  recipients  to 
document  compliance  of  projects  with 
the  Executive  Orders. 


Form  Number:  None. 

Respondents:  State,  Local,  or  Tribal 
Government 

Frequency  of  Submission: 
Recordkeeping,  On  Occasion,  and  Third 
Party  Disclosure. 

Reporting  Burden: 


Number  of  Re- 
spondents 


Frequency  of 
Response 


Hours  per  Re- 
sponse " 


Burden  Hours 


Third  Party  Disclosure 
Recofdkeopinfl  , 


300 

300 


1 
8 


300 

2,400 


Total  Estimated  Burden  Hours:  2.700. 

Status:  Revision. 

Contact:  Walter  Prybyla,  HUD.  (202) 
708-1201  X4466,  Joseph  F.  Uckey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  November  10. 1997. 
(FR  Doc.  97-30499  Filed  11-19-97;  8:45  am] 
aauNO  oooE  4tai-«i-it 


DEPARTMBIT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doekal  Na  nt-4268-N-«5} 

Submiaaion  for  OMB  Ravtawn 
Cominant  Ra(|tiaat 

AGENCY:  Office  of  Administration,  HUD. 
ACnON:  Notice. 


DATES:  Comments  due  date:  December 
22. 1997. 


:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoili 
Reduction  Act  The  Department  is 
soliciting  comments  on  the  subject 
proposal. 


t:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  &t>m  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Jos^h  F.  Lackey,  Jr.,  OMB  Desk 
OfficOT,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Gloria  S.  Diggs,  Acting  Reports 
Management  Offi^r,  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  Soutiiwest,  Washington,  DC 
20410,  telephone  (202)  708-2374.  This 
is  not  a  toD-free  number.  Copies  of  the 
proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Diggs. 

SUPPLEMENTARY  MFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  infonnation,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.a  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  titie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
numbo',  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequentiy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension  reinstatement,  or  revision  of 
an  infonnation  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 
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Authority:  Section  3507  of  the  Paperwofk 
Radxtction  Act  of  1995. 44  U.S.C  35.  n 
amended. 

Dated:  November  10. 1997. 
David  S-Crirty, 

Dinctor,  Information  Retourcet,  ManagBment 
PoUcy  and  SSanagament  Division. 

Notice  (^SufamiMioii  ofPiapo— d 
Informatioii  Collection  of  OMB 

Title  ofPropomil:  Mortgagor's 
Certificate  of  Actual  Cost 


Office:  Housing. 

OMB  Approval  Nivaiber:  2502-O112. 

Deacription  of  the  Seed  for  the 
Information  and  its  Proposed  use:  Tha 
mortgagor  submits  this  report  certifying 
actual  development  cost  so  that  HUD 
can  make  a  determination  of  mortgage 
insurance  acceptability  and  prevent 
windfall  profits.  It  is  also  used  to 
provide  a  base  for  evaluating  housing 
programs,  labor  costs,  and  physical 


improvements  in  connection  with 
construction  of  multiCamily  housing. 

Form  Number:  HUD-92330. 

Respondents:  Business  or  Other  F<w- 
Profit  and  Not-For-Profit  Institutions. 

Frequency  of  Submisgion:  On 
Occasion. 


Reporting  Burden: 


HUD-42330 


Number  of 


Frequency  of 


Hours  per 


Burden 

hours 


800 


0.400 


Total  Estimaied  Burden  Hours:  6,400. 
Status:  Reinstatemeot.  with  changes. 

Qmtaet:  jane  Curtis-Ganevieve  A. 
Tucker.  HUD.  (202)  708-0624  x2477 
Joseph  F.  Lackey.  Ir..  OMB.  (202)  395- 
7316. 

Dated:  November  la  1907. 
(FR  Doc  97-30500  FUwl  ll-lft-07:  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

FMi  end  WHdHfe  Sewloe 

Nottoe  of  Receipt  of  AppMcatfons  for 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 
PRT-e3e342 

Applicant:  Virus  RsfiBience  Laboratory.  San 
Antonio.  TX. 

The  applicant  requests  a  permit  to 
import  from  Canada  serum  samples 
taken  &om  captive-held  and  captive- 
bom  «restem  lowland  gorilla  (Gorilla 
gorilla)  and  mandrill  [Mandrillus 
sphinx)  for  the  purpose  of  scientific 
research  consistent  with  the  purposes  of 
the  Act 
PRT-836387 
Applicant:  Anthony  Pixzella.  Niairick.  hfY. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


PRT-«36457 

Applicant:  West  Indian  Iguana  Specialist 
Croup  of  the  Species  Survival  C^rmmiMifm 
of  the  lUCN,  San  Diego.  CA. 

The  applicant  requests  a  permit  for 
the  import  of  multiple  shipments  of 
biological  samples  from  captive-bred, 
captive-held  and  wild  specimens  of 
endangered  Cyclura  species,  world 
wide.  This  notification  covers  activities 
conducted  by  the  applicant  over  a 
period  of  5  years. 

Pin'-B36492 

Applicant:  USFWS  Regioa-5.  Migratory  Bird 
Permit  Office.  Hadiey.  MA. 

The  applicant  requests  a  permit  to 
export  captive  held  male  and  female 
Golden  eagles  {Aquila  chrysaetos)  to 
Fundacion  ARA.  Nuevo  Leon.  Mexico, 
for  the  purpose  of  enhancement  through 
propogation. 
PRT-«3a237 
Applicant:  Randy  Miller,  Acton.  CA. 

The  applicant  requests  a  permit  to 
export  and  reimport  two  captive  born 
leopard  (Panthera  pardus)  and  progeny 
of  the  animals  currenUy  held  by  the 
applicant  and  any  anirnals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education. 

This  notificatation  covers  activities 
conducted  by  the  applicant  over  a  three 
year  period. 

Written  data  or  conunents  should  be 
submitied  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Offic^of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application  for  permits  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Manunal  Protection  Act  of  1972. 


as  amended  (16  U.S.C  1361  et  seq.)  and 
the  regulations  governing  marine 

mammilla  (50  CFR  18). 

PRT-836587 

App/icont- Taylor  Mills.  Vooibees.  N).    « 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (L'mis  moritioius) 
sport-hunted  from  the  Gulf  of  Boothia 
polar  bear  population.  Northwest 
Territories.  Canada  for  personal  use. 

Documents  and  other  infbrmatioii 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
follo%»ing  office  virithin  30  days  of  the 
date  of  publication  of  this  notice:  US. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  14, 1997. 
Mary  EUen  Antower. 
Acting  Chief.  Branch  of  Permits,  Office  of 
lubmagement  Authority. 
(FR  Doc.  97-30452  Filed  11-19-97: 8:45  am] 
aajjNO  cooa  4910-aa-^ 

DEPARTMENT  OF  THE  INTERIOR 
FWi  «id  WIMHfe  Service 


rwiiNi  Appnceoone 

ACTKM:  Notice  of  Receipt  of 
Applications. 


r:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531.  et 
seq.). 
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Pennit  No.  PRT-B34021 

Applicant:  Timothy  Reeves,  Farmington, 
New  Mexico 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatchers 
[Empidonax  traillii  extimus)  within 
New  Mexico. 

Permit  No.  PRT-S34782 

Applicant:  James  A.  Tress,  ^..  Tucson. 
Arizona. 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatchers 
[Empidonax  traillii  extimus),  cactus 
ferruginous  pygmy-owls  (Glaucidium 
brasilianum  cactorum),  and  Mexican 
spotted  owls  (Stiix  occidentalis  lucida) 
within  New  Mexico  and  Arizona. 
Permit  No.  PRT-835139 

Applicant:  Gail  Caiber  Place,  Hawks  Aloft, 
Inc.,  Albuquerque,  New  Mexica 

Applicant  requests  authorization  to 
conduct  presence/absence  surveys  for 
southwestern  willow  flycatdiers 
[Empidonax  traillii  extimus)  within 
New  Mexico. 

Permit  No.  PRT-83S118 

Applicant:  Dr.  Robert  J.  Ftye,  University  of 
Arizona.  Tucson,  Arizona. 

Applicant  requests  authorization  to 
collect  soil  samples  along  riparian 
.  channels  possibly  containing 
endangered  plant  species  of  Huachuca 
water  umbel  (Lilaeopfis  schaffneriana 
ssp.  recuTva)  for  lab  monitoring  and  to 
collect  live  plants  in  the  field. 
Parmit  Na  PRT-835414 

Apfdicant:  Joseph  P.  Shannon,  Northern 
ArizMia  University,  Flagstaff,  Arizona. 

Applicant  requests  authorization  to 
survey  for  southwestern  wrillow 
fljrcatchers  [Empidonax  traillii  extimus), 
bonytail  chub  [Gila  elegans),  humpback 
chub  [Gila  cypha),  Colorado  squawfish 
[PtychocheiluB  ludus).  and  razorback 
sucker  [Xyrauchen  texanus)  and  collect 
salvage  material  of  these  endangered 
species  as  part  of  a  monitoring  and 
research  program  for  analysis  during  the 
first  year  to  determine  if  enough  taxa  are 
collected  to  construct  a  food  web. 
Pennit  No.  PRT-83S678- 

Applicant:  Michael ).  Boyles.  NPS/Lake 
Mead  National  Reoeation  Area,  Botilder 
City,  Nevada. 

Applicant  requests  authorization  to 
conduct  presence/absence  stirveys  for 
Mexican  spotted  owls  [Strix 
occidentalis  lucida)  in  the  Lake  Mead 
National  Recreation  Area. 
Pennit  No.  PRT-836196 

Applicant:  )a£f  Williamson,  The  Phoenix  Zoo. 
Phoenix.  Arizona. 


Applicant  request  authorization  to 
obtain  for  educational  display  razorback 
sucker  {Xyrauchen  texanus),  bonytail 
chub  [GUa  elegans),  Gila  topminnow 
[Poeciliopsis  occidentalis),  and  desert 
pupfish  [Cyprinodon  macularius). 
Permit  No.  PRT-821577 

Applicant:  Duane  Shroufis,  Arizona 
Department  of  Game  and  Fish,  Phoenix. 
Arizona. 

Applicant  requests  authorization  to 
conduct  activities  for  scientific  research 
and  recovery  purposes  for  the  jaguar 
[Panthera  onai)  in  Arizona. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  December  22, 1997. 
ADDRESSES:  Writtm  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner.  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  P.O.  Box  1306,  Albuquerque, 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  nimiber  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  MFORMATION  CONTACT: 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Division  of 
Endangered  Species/Permits,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
number  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  siihlect  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  tids 
notice,  to  the  address  above. 

Geuflkey  L.  Haakalt, 

Acting  Regional  Director.  Region  2, 
Albuquerque,  New  Mexico. 

[FR  Doc  97-30478  FUed  11-19-97;  8:45  am] 

■HJJNO  OOOE  4S10-aS-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Opefatlon  and  Maintenance  Rate 
Adjustment:  Walker  River  Irrigatton 
Prploet  Nevada 

ACTION:  Notice  of  Proposed  Irrigation 
Operation  and  Maintenance  (O&M)  Rate 
Adjustment 

SUMMARY:  The  Bureau  of  Indian  Afhire 
proposes  to  change  the  assessment  rates 

for  operating  and  maintnining  tile 


Walker  River  Irrigation  Project  for  1998 
and  subsequent  years.  The  following 
table  illustrates  the  impact  of  the  rate 
adjustment: 

Walker  River  Irrigatwin  Project, 
Irrigation  Rpoe  Per  Assessabi^ 
Acre 

[N^A— Not  Appiicablel 


Year 

'^ 

'^'iSsr' 

Noo-lrK««B _ 

Indtan  ;... 

Rate  (all)  

$15.29 
7.32 

N/A 
$15.29 

FOR  FURTHER  INFORMATION  CONTACT:  Aiea 
Director,  Bureau  of  Indian  Affairs, 
Phoenix  Area  Office.  One  North  Rrst 
St.,  Phoenix,  Arizona  85001,  telephone 
ntmiber  (602)  379-6600. 
DATES:  Interested  parties  may  submit 
conunents  on  the  pro|>osed  rate 
adjustment  Comments  must  be 
submitted  on  or  before  December  22. 
1997. 

ADDRESSES:  All  comments  concerning 
the  proposed  rate  change  must  be  in 
writing  and  addressed  to:  Director, 
Office  of  Trust  Responsibilities,  Attn: 
Irrigation  and  Power,  MS-4513-MIB, 
Code  210, 1849  "C"  Street,  NW, 
Washington,  D.C  20240,  Telephone 
(202) 208-5480. 

SUPPLBCNTARY  INFORMATKM:  The 
authority  to  issue  this  doctunent  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C  301  and  the  Act  of  August  14, 
1914  (38  Stat  583,  25  U.S.C.  385).  The 
Secretary  has  delegated  this  authority  to 
the  Assistant  Secretary-Indian  AfEaiis 
pursuant  to  Part  209  Departmental 
Manual,  Chapter  8.1A,  and 
memorandum  dated  January  25, 1994, 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Secretaries,  and 
Heads  of  Bureaus  and  Offices. 

This  notice  is  given  in  accordance 
with  Section  171.1(e)  of  part  171, 
Subchapter  H,  Chapter  1,  of  Title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  fixing  and  announcing 
the  rates  for  annual  operation  and 
maintenance  assessments  and  related 
information  of  the  Walker  River 
Irrigation  Project  for  Calendar  Year  1998 
and  subsequent  years. 

The  assessment  rates  are  based  on  a 
prepared  estimate  of  the  cost  of  normal 
operation  and  maintenance  of  the 
irrigation  project.  Normal  operation  and 
maintenance  mean  the  expenses  we 
incur  to  provide  direct  support  or 
benefit  to  the  project's  activities  for 
administration,  operation,  maintenance, 
andrehabilitation.  We  must  include  at 
least- 
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(a)  Personnel  salary  and  benefits  for 
the  project  engineer/manager  and  our 
employees  under  his  management/ 
control; 

(b)  Materials  and  supplies; 

(c)  Ma|or  and  minor  vehicle  and 
equipment  repairs;  .^ 

(d)  Equipment,  including 
transportation,  fuel,  oil,  grease,  lease 
and  replacement; 

(e)  Capitalization  expenses; 

(f)  Acqiiisition  expenses,  and 

(g)  Other  expenses  we  determine 
necessary  to  properly  perform  the 
activities  and  functions  characteristic  of 
an  irrigation  pro)ect. 


The  irrigation  operation  and 
maintenance  assessments  become  due 
based  on  locally  established  payment 
requirements.  No  water  will  be 
delivered  to  any  of  these  lands  until  all 
irrigation  charges  have  been  paid. 

iBtereat  and  Pmahy  Fees 

Interest,  penalty,  and  administrative 
fses  will  be  assessed,  where  required  by 
law,  on  all  delinquent  operation  and 
maintenance  assessment  charges  as 
prescribed  in  the  Code  of  Federal 
Regulations.  Title  4,  part  102.  Federal 
Claims  Collection  Standards;  and  42 
BIAM  Supplement  3,  part  3.8,  Debt 
Collection  Procedures.  Beginning  30 
days  after  the  due  date,  interest  will  be 
assessed  at  the  rate  of  the  current  value 
of  funds  to  the  U.S.  Treasury.  An 
administrative  fee  of  $12.50  will  be 
assessed  each  time  an  effort  is  made  to 
collect  a  delinquent  debt,  and  a  penalty 
charge  of  six  percent  per  year  will  be 
charged  on  delinquent  debts  more  than 
90  days  old  and  will  accrue  from  the 
date  the  debt  became  delinquent.  No 
water  will  be  delivered  to  any  farm  unit 
imtil  all  irrigation  charges  have  been 
paid.  After  180  days,  a  delinquent  debt 
will  be  forwarded  to  the  United  States 
Treasury  for  further  action  in 
accordance  with  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L  104- 
134). 

Dated:  October  28. 1997. 
Ada  E.  Deer, 

Astistant  Seavtaiy— Indian  Affain. 
[FR  Doc  97-30427  Filed  11-19-97;  8:45  am) 

I  OOOK  4910-Ot-P 


DEPARTMENT  OF  THE  INTERIOR 
[irr-M0-115(MW| 

Dtstrict  Advisory  Council  MMttng 

AQBICY:  Bureau  of  Land  Management, 
Dakotas  District  Office,  Interior. 
ACTION:  Notice  of  meeting. 


A  meeting  of  the  Dakotas 
District  Resource  Advisory  Council  will 
be  held  January  12  &  13, 1998,  at  the  C 
&  L  Cafe.  21  North  Main  Street. 
Bowman.  North  Dakota.  The  session 
will  convene  at  noon  on  January  12th 
and  resume  at  8:00  a.m.  on  the  13th. 
Agenda  items  include  updates  on  the 
South  Dakota  Land  Exchange,  Noxious 
Weed  Control  Projects,  and  the  transte 
of  Inspection  ik  Enforcement 
responsibil^es  to  the  states.  Election  of 
a  Chairperson  for  1998  will  also  be  on 
the  agenda. 

The  meeting  is  open  to  the  public  and 
a  public  comment  period  is  set  for  8KN) 
a.m.  on  January  13th.  The  public  may 
make  oral  statements  before  the  Council 
or  file  written  statements  for  the  Council 
to  consider.  Depending  on  the  number 
of  persons  wishing  to  make  an  oral 
statement,  a  per-person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying. 

The  12-member  Coumcil  advises  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management  in  the  Dakotas. 
FOR  FUmXER  MFORMATKM  CONTACT: 
Douglas  Burger,  District  Manager, 
Dakotas  District  Office,  2933  3rd 
Avenue  West,  Dickinson,  ND  58601. 
Telephone  (701)  225-9148. 

Dated:  November  10. 1997. 
Doaglas  |.  Bnisv. 
District  Manager. 

[FR  Doc.  97-30545  Filed  11-19-97;  8:45  am) 
■axMQCocc  4aio-oM-p 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Manageinont 
[NV-030-1430-01;  NVN-41315) 

Partial  Cancellation  of  Propoood 
wnnorawai;  rMvaoa 

AOGNCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Department  of  the  Army, 
Corps  of  Engineers,  has  filed  a  request 
to  delete  10  acres  from  their  withdrawal 
appUcation  (N-61315)  for  flood  control 
facilities  in  Clark  County.  Nevada.  The 
original  Notice  of  Proposed  Withdrawal 
was  published  in  the  Federal  Registar, 
61  FR  63858.  December  2. 1996.  and 
segregated  the  land»  described  therein 
from  settlement,  sale,  location,  or  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights.  The  Corps  of  Engineers 
has  determined  the  10  acres  is  not 


needed  and  can  be  made  available  for 
other  uses. 

^FECnVE  DATE:  November  20, 1997. 
FOR  FURTNBt  WTORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office.  P.O.  Box  12000.  Reno.  Nevada 
89520, 702-785-6532. 
SUPPt^MBfTARY  MFORMATKM:  The 
Department  of  the  Army,  Los  Angeles 
District,  Corps  Engineers,  has 
determined  that  their  withdrawal 
application  (Federal  K^fatar,  61  FR 
63858,  December  2. 1996)  can  be 
canceled  insoCu:  as  it  afiiacts  the 
following  described  land: 

Mooat  DiaUe  MnMlaa 

T.  21S..R.80E., 

Sk.  29,  SEV«NWV«SEV«. 

The  area  described  contains  10  acres  in 
Clark  County. 

The  land  described  above  is  hereby 
made  available  to  the  Qaric  County 
School  District  under  the  Recreation 
and  Public  Purposes  Act,  as  amoided 
(43  U.S.C  869  et  seq.).  The  land  will 
remain  closed  to  mining  due  to  an 
overlapping  segregation. 

Dated:  November  14. 1997. 
William  K.  Slamara. 
Lands  Team  Lead. 
(FR  Doc.  97-30479  Filed  11-19-97;  8:45  am) 

aajJNQ  COOC  4»10-HC-P 


INTERNATIONAL  TKAOE 


Pnv.  Na  337-TA-409] 

Cartaln  AoaaulflMna  Polaaaiuin  and 
Blandaand  Produda  Containing 
Noooaoi  invaangaDon 

AQBUCY:  U.S.  International  Trade 

Commission 

ACnON:  Institution  of  investigation 

pursuant  to  19  U.S.C  §  1337. 


Notice  is  hereby  given  that  a 
complaint  was  filed  with  tl»  U.S. 
International  Trade  Commission  on 
October  16, 1997.  under  section  337  of ' 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  §  1337,  on  behalf  of  Nutrinova 
Nutrition  Specialties  and  Food 
bigredients  GmbH,  D— 65  926,  Frankfurt 
am  Main,  Federal  Republic  of  Germany, 
and  Nutrinova  Inc.,  25  Worlds  Fair 
Drive,  Somerset,  New  Jersey  08873. 
Supplements  to  the  compl^t  were 
filed  on  October  30  and  November  10, 
1997.  The  complaint,  as  supplemented, 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
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certain  acesul&me  potassium  and 
blends  and  products  containing  same 
that  infringe  claims  1,  2. 3, 4,  aikd  5  of 
U.S.  Letters  Patent  4,695,629  and  claims 
1  and  2  of  U.S.  Letters  Patent  4,158,068. 
The  complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainants  request  that  the 
Commission  institute  cm  investigation 
and.  after  a  hearing,  issue  a  pennanoit 
exclusion  ot&Bt  and  a  permanent  cease 
and  desist  order. 

A00RESSE8:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  b\isiness  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington,  D.C.  20436.  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gainj^g  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
FOR  FURTHER  MFORMATKM  CONTACT:  Juan 
Cockbum,  Esq.,  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commission,  telephone  202-205-2572. 
General  information  concwning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

Aniliarity 

The  authority  for  institution  of  this 
investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amoided, 
and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CF.R.  $  210.10  (1997). 

Scope  of  layeatigaHon 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commiaaion. 
on  November  13, 1997,  ORDERED 
THAT 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  aftor 
importation  of  certain  acesul&me 
potassium  or  blends  or  products 
containing  same  by  reason  of 
infringement  of  claims  1,  2,  3, 4,  or  5  of 
U.S.  Letters  Patent  4,695,629  or  claims 
1  or  2  of  U.S.  Letters  Patent  4,158.068, 


and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are— 
Nutrinova  Nutrition  Specialties  and 

Food  Ingredients  GmbH.  D — 65  926, 
Frankfurt  am  Main,  Federal  Republic 
of  Germany 
Nutrinova  Inc.,  25  Worlj^  Pair  Drive, 
Somerset,  New  Jersey  08873 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Hangzhou  Sanhe  Food  Company  Ltd., 

258  ^utao  Road,  Hangzhou, 

Zheifiang,  People's  RepubUc  of  China 
)RS  International,  Inc.,  141  Lanza 

Avenue,  Bldg.  12,  Gerfield,  New 

Jersey  07026 
Dingsheng,  Inc.,  5323  Tyler  Avenue, 

Temple  Qty.  California  9^780 
WYZ  Tech,  Inc.,  4570  Eucalyptus  Ave. 

*B,  Chino,  California  91710 

(c)  Juan  Cockbum.  Esq.,  Office  of 
Unfair  Im[>ort  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Room  401-Q,  Washington, 
D.Q  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CF.R.  §  210.13.  Pursuant 
to  19  CF.R.  §§  201.16(d)  and  210.13(a) 
of  the  Commission's  Rules,  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  imless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  fiu:ts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 


determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusicm  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent 

Issued:  November  14, 1997. 

By  order  of  the  Commission. 
Doima  R.  Koehnka, 
Secretiay. 

[FR  Doc.  97-30547  Filed  11-19-47;  8:45  am) 
aajjNG  COM  Toie-os-p 


INTERNATIONAL  TRADE 

[Invacllgaliona  Noa.  7S1-TA-757  and  7M 
(FmaQl 

CoHalad  Roofing  Nalla  from  China  and 
Taiwan 

Detenninations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  735(b) 
of  die  Tariff  Act  of  1930  (19  U.S.C 
§  1673d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
from  China  and  Taiwan  of  collated 
roofing  nails  ("CR  nails"),^  provided  for 
in  subheading  7317.00.55  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).« 

Backgroond 

The  Commission  instituted  these 
investigations  effective  November  26, 
1996,  following  receipt  of  a  petition 
filed  writh  the  Commiaaion  uid  the 
Department  of  Commerce  by  the  Paslode 
Divisimi  of  Illinois  Tool  Works,  Vernon 
Hills,  IL.  The  final  phase  of  the 
investigations  was  scheduled  by  the 
Commission  following  notification  of 
preliminary  determinations  by  the 
Department  of  Conunerce  that  imports 
of  CR  nails  from  China  and  Taiwan  were 


■  The  record  it  defined  in  mc  307.2(Q  of  the 
Commiuion's  Rule*  of  Predioe  and  Procaduie  (19 
CFR§  207^(1)). 

»  Cnmrniwioner  Crol  T.  Oewfard  tiiMaatins. 

'C3t  nails  aie  roofing  nails  nude  of  (teel,  having 
a  length  of  >Vi«  inch  to  I'Vi*  inches  (or  20  64  to 
46.04  millimatan),  t  head  diaiaettr  of  0.330  inch 
to  0.41S  inch  (or  8.38  to  10.54  millimetan),  and  a 
shank  of  0.100  inch  to  0.125  inch  (or  2.54  to  3.18 
miUimetera),  whether  or  not  galvanised,  that  are 
collated  with  two  wires. 

*  The  Commission  further  determines,  pursuant 
to  19  use  $1673(bH4)(B).  that  it  would  not  have 
found  material  injury  by  reason  of  sut^ect  imports 
but  for  the  suspension  of  liquidation  of  the 
merchandise  under  investigation. 
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being  sold  at  LTFV  within  the  meaning 
of  section  733(b)  of  the  Act  (19  U.S.C. 
§  1673b(b)).  Notice  of  the  scheduling  of 
the  Commission's  investigations  and  of 
a  public  hearing  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  OfBce 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  May  27,  1997  (62  PR 
28731).  The  hearing  was  held  in 
Washington.  DC,  on  September  30, 
1997,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
penon  or  t^  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on 
November  12,  1997.  The  views  of  the 
Conunission  are  contained  in  USITC 
Publication  3070  (November  1997). 
entitled  "Collated  Roofing  Nails  from 
China  and  Taiwan:  Investigation  No. 
731-TA-757  and  759  (Final)." 


12. 1M7. 
By  order  of  tba  Coaimissioa. 

Sacrataijr. 

(FR  Ddc  97-30602  FiM  11-19-47:  8:45  i 


MTERMAT10NAL  THAOE 


I  Mac  SS7-TA-404] 

Cwtrin  aOfUMa.  OMAIta,  ASICs, 


,  MterocontfollOT, 
I  tar  MwilBcluflng  ^iw 
■nd  Piuducts  ConliinlnQ  Smiw!  Nodes 

ofl 


r:  U.S.  International  Trade 
Commission. 

ACnOM:  Institutioa  of  investigBtion 
pursuant  to  19  U.S.C  §  1337. 


r:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
October  16.  1997,  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C  $  1337,  on  behalf  of  Samsung 
Electronics  Co..  Ltd.  of  Seoul,  Korea  and 
Samsimg  Austin  SemiconductOT.  L.L.C 
of  Austin.  Texas.  A  supplementary  letter 
was  filed  on  November  3.  1997.  The 
complaint,  as  supplemented,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  SDRAAA,  DRAMs,  ASICs.  RAM- 
and- Logic  chips,  microproceeeocs, 
microcontrollers,  and  products 
containing  same  by  reason  of 


infringement  of  claims  1,2,3,  5,  and  6 
of  U.S.  Letters  Patent  5,444.026,  and 
claim  1  of  U.S.  Letters  Patent  4.972.373. 
The  complaint  further  alleges  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
AODKESSES:  The  complaint,  except  for 
any  confidential  Information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street,  S.W.,  Room 
112.  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing- impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
TOR  FUfmCK  MFORMATION  OONTACT: 
Thomas  S.  Fusco.  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trftde  Commission,  telephone  202-205- 
2571. 

AaAarity 

The  authority  for  institution  of  this 
investigetion  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended, 
and  in  section  210.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  19  CFR  §  210.10  (1997). 

Scope  of  ls»eetigaHon 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  November  13. 1997,  Ordered  that — 

(1)  Pursiiant  to  subaection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
▼ioladon  of  subsection  (aHl)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  SDRAMs. 
DRAMs.  ASICs.  RAMand-Logic  chips, 
microprocessors,  microcontrollers,  and 
products  containing  same  by  reason  of 
infiingement  of  claims  1,  2, 3.  5,  or  6  of 
U.S.  Letters  Patent  5,444,026,  or  claim  1 
of  U.S.  Letters  Patent  4.972.373.  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(aH2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Samsung  Electronics  Co..  Ltd..  Samsung 
Main  Building  250.  Taepyung  Ro. 


2GA,  Chung  Ku,  Seoul.  Korea  100- 
742 

Samsung  Austin  Semiconductor,  L.L.C, 
12100  Samsung  Boulevard.  Austin. 
Texas  78754 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

Fujitsu.  Ltd..  6-1  Marunouchi.  1- 
Chome.  Chiyoda-lni.  Tokyo  100.  Japan 

Fujitsu  Microelectronics.  Inc..  3545 
North  First  Street,  San  Jose.  California 

(c)  Thomas  S.  Fusco.  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Room  401-0,  Washington, 
D.C  20436,  who  shall  be  the 
Commission  investigative  attorney,  , 
party  to  this  investigation:  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckern  is 

designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  Rules  of  Practice  and 
Procedura,  19  CFR  §  210.13.  Pursuant  to 
19  CFR  M  201.16(d)  and  210.13(a).  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Conunission  of  the  complaint  and  notice 
of  investigBtion.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
tfaereCw  is  shown. 

Failure  of  a  respondent  to  file  a  timdy 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be  . 
deenssd  to  constitute  a  waivw  of  the 
right  to  appear  and  coitfeet  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  Cicts  to  be  aa 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  detennination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  agauost  such 
respondent 

By  onlar  of  tha  Commission. 
Issued:  November  14, 1997. 
DanaaR.! 


Smcniary. 

(FR  Doc.  97-30540  Filed  11-19-97: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Notios  Of  Lodging  of  Conaant  DscTM 
Pursuant  to  Tha  Ctasn  Air  Act  rCAA") 

Consistent  with  the  policy  set  forth  in 
the  Department  of  Jiistice  regulations  at 
28  CFIL.  §  50.7.  notice  is  hereby  given 
that  on  October  30. 1997.  a  proposed 
Consent  Decree  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Indiana,  New 
Albany  Division,  in  United  States  v. 
Essmc  Cement  Corporation 
("ESSROC  ").  Cause  No.  NA  97-130-C- 
H/G.  settling  claims  asserted  by  the 
United  States,  on  behalf  of  the  United 
States  Environmental  Protection 
Agency,  pursuant  to  Section  113  of  the 
Clean  Air  Act.  42  U.S.C.  §  9613.  The 
claims  arose  in  coimection  with 
operation  of  ESSROC's  portland  cement 
manufacturing  facility  in  Speed, 

Indianji 

The  Consent  Decree  requires  ESSROC 
to  pay  $300,000  in  civil  penalties  for 
alleged  violation  of  the  particiUate 
matter  and  opacity  emission  limitations 
and  other  provisions  in  the  New  Source 
Performance  Standards  ("NSPS")  for 
Portland  Cement  PlanU  at  40  CFR  Part 
60.  Subpart  F  and  the  NSPS  General 
Provisions  at  40  C.F.R.  Part  60,  Subpart 
A.  The  Decree  also  requires  compliance 
with  certain  NSPS  requirements  for 
repenting  excess  emissioss,  found  at  50 
CFR  §§  60.13(h).  60.7(c)(1)  and  60.63(d). 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  bom  the  date  of  publication  of  this 
notice.  Comments  shcndd  be  directed  to 
the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Essmc  Cement 
Corporation,  DOJ  Reference  #  90-5-2- 
1-2090. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Indiana.  U.S.  Courthouse.  5th  Floor. 
46  East  Ohio  Street.  Indianapolis. 
Indiana  46204,  at  the  Region  V  offices 
of  the  Environmental  Protection 
Agency.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590.  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W.^  4th  Floor.  Washington.  D.C 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decaee  Library.  In  requesting  a 
copy,  pleese  enclose  a  check  in  the 
amount  of  $2.25  (25  cents  per  page 


reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
Bmdc  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section. 

(FR  Doc.  97-30538  Filed  11-19-97;  8.4S  am) 
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DEPARTMENT  OF  JUSTICE 

NoUos  of  Lodging  of  Conssnt  Oscffss 
Pufsuantto  ttw  Comprahanahra 
Environmantai  flsaponss, 
Cowpanaatton  and  UabHIty  Act 
(CERCLA) 

In  accordance  with  Departmental 
policy.  28  CFR  §  50.7.  and  with  Section 
122  of  CERCLA.  42  U.S.C.  §9622,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  National  Wood 
Preservers,  Inc.  et  al.,  Qv.  Action  No. 
96-C:V-5269  (E.D.  Pa.)  was  lodged  on 
Octc^r  23, 1997  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Peimsylvania.  The  consent  decree 
resolves  the  claims  of  the  United  States 
under  Sections  107(a).  and  113(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA"),  for 
reimbursement  of  response  costs 
incurred  at  the  Havertown  PCP 
Superfund  Site  located  in  Haverford 
Township.  Delaware  Coimty. 
Pennsylvania  and  for  declaratory 
judgment  as  to  liability  that  wib  be 
binding  in  actions  to  recover  further 
response  costs  related  to  the  Site.  The 
consent  decree  obligates  Donald 
Goldstein  to  reimburse  $32,000  of  the 
United  States'  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C  20530,  and  should 
refer  to  united  States  v.  National  Wood 
Preservers,  Inc.  et  al.,  DOJ  Ref.  #  90-11- 
3-1680. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  615  Chestnut  Street. 
Philadelphia,  PA;  the  R^on  m  Office 
of  the  Environmental  Protection 
Agency,  841  Chestnut  Street. 
Philadelphia,  PA;  and  at  the  Consent 
Decree  Library.  1120  G  Street.  NW  4th 
Floor,  ^^^shington.  D.C  20005,  (202) 
624-0892.  A  copy  of  the  CERCLA  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street,  NW,  4th  Floor,  Washington,  D.C 
20005.  In  requesting  a  copy  please  refer 


to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $6.50  (25  cents 
per  page  reproduction  oost),  payable  to 
the  Consent  Decree  Library. 
JoelM-GnMB, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Reaources  Division. 
[FR  Doc.  97-30539  Filed  11-19-97;  8:45  am) 
eiUJNQ  0008  441S-1S-H 


DEPARTMBTT  OF  JUSTICE 

Notica  of  Lodging  of  Partial  Conaant 
Dacfsa  Undar  tha  Comprahanaiva 
Envlforanantai  Raaponaa, 
Companaation.  and  UabMHy  Act 

Notice  is  hereby  given  that  on  October 
30, 1997,  a  proposed  partial  consent 
decree  in  United  States  v.  North 
American  Group  Ltd.,  et  al.,  Qvil 
Action  No.  3:97-CV-191-H  was  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  North  Carolina. 

The  partial  consent  decree  resolves 
claims  imder  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 42  U.S.C.  §  9607(a).  as 
amended,  against  The  North  American 
Group  Ltd..  North  American 
Environmoital  Corp..  Federal 
Environmental  Services,  Federal 
Seivices,  M  J3.  Babcock,  Speer  Mabry  IV 
and  Mark  Odum,  for  response  costs  that 
were  incurred  by  the  United  States 
Environmental  Protection  Agency  in 
connection  with  the  release  and 
threatened  releese  of  hazardous 
substances  at  the  Cherokee  Site  ("Site") 
in  Charlotte,  North  Carolina. 

The  proposed  consent  decree 
provides  that  the  aforementioned 
settling  defendants  will  pay  $400,000 
according  to  a  payment  schedule  set 
forth  in  the  partial  consent  decree.  The 
proposed  consent  decree  also  requires 
the  settling  defendants  to  pay  $15,000  as 
a  civil  penalty  for  violating  Section 
104(e)(5)  of  CERCLA.  42  U.S.C. 
§  9604(e)(5).  for  failing  to  comply  with 
two  information  requests  issued  by  EPA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  partial  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Envinmment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  D.C.  20530,  and  should 
refer  to  United  States  v.  North  American 
Group  Ltd..  et  al.  D.J.  Ref.  90-11-2- 
1173 

The  partial  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  AUomey,  Suite  1700  Carillon 
Building.  227  West  Trade  St.  Chvlotte. 
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North  Carolina,  at  U.S.  EPA  Region  IV. 
61  Foraythe  St.  N.E..  Atlanta,  GA 
30303.  and  at  the  Conaent  Decree 
Library.  1120  G  Street.  N.W..  4th  Floor. 
Washiiigtoa,  D.C.  20005.  (202)  624- 
0692.  A  copy  of  the  partial  conaent 
decree  oiay  be  obtained  in  penon  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street.  N.W..  4th  Floor. 
Washingtoo.  D.C  20005.  When 
reqiiesting  a  copy,  pleaae  enclose  a 
check  in  the  amount  of  S9.00  (25  cents 
per  page  reproduction  coat)  payable  to 
the  Consent  Decree  Library. 
laalGraa. 

Qu0f.  BnriroiuHentaJ  Buforamenl  Sactioa. 
fimronaMMt  and  Mstorai  HooofoM  DMsiofi. 

(FR  i>OC.  97-30640  Fiiwl  11-19-47,  S:45  Hi| 


D9Airnii0fT  OF  JUSTICE 
tofLoMngof 


lo«w 


Act 

In  accmdance  with  Departmental 

policy,  28  CF.R.  §  50.7.  notice  is  hereby 
given  that  a  proposed  Settlement 
Agreement  in  Ai  re:  The  Railway 
Reorganization  Estate,  Inc.  F/K/A  The 
Delaware  and  Hudson  Railway  Co.,  Case 
No.  88-342.  was  lodged  on  October  27. 
1997  in  the  United  States  Bankruptcy 
Court  for  the  District  of  E)elaware. 

The  Settlement  Agreement  resolves 
the  United  States'  claim,  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  42 
U.S.C  §  9607.  for  response  costs 
incurred  and  to  be  inclined  by  EPA  at 
the  Quanta  Resources  Syracuse 
Superfund  Site  ("the  Site")  in  Syracuse, 
New  York.  Under  the  Settlement 
Agreement,  which  remains  subject  to 
Bankruptcy  Court  approval,  the  United 
States  ¥rill  receive  $15,000  in 
leimbiusement  of  response  costs 
incurred  and  to  be  incurred  by  EPA  at 
the  Site. 

The  Department  of  Jusdce  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Settlement  Agreement.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natiiral  Resources  Division, 
Department  of  Justice,  Washington,  D.C 
20530,  and  should  refer  to  In  re:  The 
Railway  Reorganization  Estate,  Inc.,  Ff 
KJA  The  Delaware  and  Hudson  Railway 
Co.,  DOfRef.  »90-ll-3-848E. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  Office  of  the 


United  States  Attorney  in  Wilmington, 
Delaware,  the  Region  0  Office  of  the 
Environmental  Protection  Agency.  290 
Broadway.  New  York.  New  York;  and  at 
the  Consent  Decree  Library,  1 120  G 
Street,  N.W.,  4th  Floor.  Washington. 
DC  20005,  (202) 624-0692.  A  copy  of 
the  proposed  conaent  decree  may  he 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requestiiig  a 
copy  please  refinr  to  the  referenced  case 
and  encloae  a  check  made  payable  to  the 
Consent  Decree  Libtary  in  the  amount  of 
S2.25  (25  cants  paa  page  reproduction 
costs). 

lraoa&Ga»». 

Deputy  Section  Qiisf.Bnvimunental 
Eaforceamnt  Section,  Bnrinnmental  and 
Naturai  Rmourcm  Dtviakm.  U.S.  Depaitamnt 
of  Justice. 
(FR  Doc.  g7-30M1  nisd  ll-19-«7;  8:45  in) 
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Actof19M; 


Notice  is  baraby  given  that,  on 
October  16, 1997.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §4301  et  aeq.  ("the  Act"),  the 
Advanced  Lead- Acid  Battery 
Consortium  ("ALABC'),  a  program  of 
International  Lead  Zinc  Research 
Organization.  Inc.,  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintifEi  to  actual  damages 
under  specified  circumstances. 
Specifically,  Amara  Raja  Batteries,  Ltd., 
Tiiupati  AP,  INDIA,  has  made  a 
commitment  to  the  Consortium.  C&D 
Charter  Power  Systems,  Inc., 
Conshohocken,  PA,  has  changed  its 
name  to  C&D  Technologies. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Consortiiun.  Membership 
in  the  Consortium  remains  open  and 
ALABC  intends  to  file  addititmal 
written  notification  disclosing  any 
future  changes  in  membmship. 

On  June  15,  1992.  the  ALABC  filed  iU 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
BagiatT  pursuant  to  section  6(b)  of  the 
Act  on  July  29, 1992,  57  FR  33522.  The 


last  notification  was  filed  with  the 
Department  on  July  24, 1997.  A  notice 
was  published  in  the  Federal  Bagislsr 
on  September  10, 1997, 63  FR  47689. 


Director  of  Operations,  Antitiust  Division. 
(FR  Doa  97-30539  Filed  11-19-97;  8:45  am) 
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ol 


MJX; 


On  February  25, 1997,  the  Deputy 
Assistant  Administiatar,  OCBca  of 
Diversion  Cootral,  Drug  BofotoaineBt 
Administration  (DBA),  issued  an  Cider 
to  Show  Cause  to  Vinceot  A.  Piccaaer, 
MD..  (Respondent),  of  St^eaa  Island. 
New  York,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revctke  his  DEA 
Certificate  of  Registiation  AP3110765. 
and  deny  any  pending  applications  iar 
renewal  of  sucn  registoatkm  as  a 
practitionar  nuisuant  to  21  U.S.C  823(f) 
and  824(aX8).  for  reason  tbat  be  is  not 
cunenUy  authorized  to  haiadle 
controlled  substances  in  the  State  of 
NewYoriL 

By  letter  dated  March  14, 1997. 
Respondent,  through  counsel,  timely 
filed  a  request  Ibr  a  hearing,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Gail  A. 
Randall.  On  March  25, 1997,  the 
Government  filed  a  Motion  far 
Summary  Disposition,  aDeging  that 
effective  September  18, 1995,  the 
Administrative  Review  Board  of  the 
State  of  New  Y»k.  Department  of 
Health,  State  Board  fax  Professional 
Medical  Conduct  (Board),  sustained  the 
decision  of  the  Board's  Hearing 
Committee  to  revoke  Respondent's 
license  to  practice  medicine  in  the  State 
of  New  York,  and  therefore,  Respondent 
is  not  currently  authorized  to  bundle 
controlled  substances  in  the  State  of 
New  York. 

On  March  25, 1997,  Judge  Randall 
issued  a  Memorandum  and  Order 
providing  Respondent  with  an 
opportunity  to  respond  to  the 
Giovemment's  motion  and  ordering  that 
the  filing  of  prehearing  statements  be 
held  in  abeyance  until  there  is  a 
resolution  of  the  Government's  motion. 
Respondent's  counsel  submitted  a  letter 
dated  April  25, 1997,  requesting  a  stay 
of  the  proceedings,  "until  I  have  had  the 
opportunity  to  inspect  the  record  in  this 
case  pursuant  to  21  CFR  1301.46." 
Respondent's  counsel  further  asserted 
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that,  "[ijn  preparing  my  response  to  the 
pending  motion,  it  has  become  evident 
to  me  that  I  do  not  have  certain 
dociunents."  On  April  30, 1997,  the 
Government  submitted  its  Response  to 
Respondent's  Request  for  a  Stay,  arguing 
that  Respondent  already  has  copies  of 
all  of  the  documents  that  make  up  the 
record  in  this  proceeding,  and  that 
"neither  the  Administrative  Procedures 
Act  nor  DEA  regulations  provide  for 
Respondent's  prehearing  discovery  or 
examination  of  DEA  investigative 
materials."  The  Government  requested 
that  Respondent's  request  for  a  stay  be 
denied.  Thereafter,  on  May  1, 1997, 
Judge  Randall  issued  her  Memorandum 
and  Order  agreeing  with  the 
Government's  position  and  den3dng 
Respondent's  request  for  a  stay  of  the 
proceedings.  Respondent  was  given 
until  May  9, 1997,  to  respond  to  the 
Government's  Motion  for  Summary 
Diimosition. 

Subsequentiy,  Respondent  submitted 
its  Oppositicm  to  Government's  Motion 
for  Summary  Disposition  dated  May  10. 
1997,  arguing  that  "the  issue  of  feet 
remains  that  the  Respondent's  licenses 
were  NOT  revoked  in  the  States  of 
Pennsylvania  and  New  Jersey  after 
recent  hearings  resulting  frnm  the  New 
York  revocation."  Respondent 
contended  that  "[tjhe  government  bears 
the  burden  of  jnoof  to  address  the  status 
of  the  Respondent's  medical  licensure 
nationally  and  then  apply  the  applicable 
DEA  regulations  and  has  failed  to  do 
so."  Accordingly,  Respondent  requested 
that  the  Government's  motion  be 
denied. 

On  May  13, 1997,  Judge  Randall 
issued  bar  Memorandum  and  Order 
denying  the  Government's  Motion  for 
Summary  Disposition.  Judge  Randall 
found  that  there  is  no  dispute  that 
Respondent  is  not  currently  authorized 
to  bandle  controlled  substances  in  the 
State  of  New  York.  The  Administrative 
Law  Judge  concluded  that  DEA  does  not 
have  the  statutory  authority  to  maintajn 
a  registration,  if  the  registrant  is  without 
authorization  to  handle  controlled 
substances  in  the  state  in  which  he 
practices.  Hbwever,  Respondent  does 
maintain  state  licensure  in  Pennsylvania 
and  New  Jersey,  and  there  was  nothing 
before  the  Administrative  Law  Judge 
that  asserted  the  location  on  the  DEA 
Certificate  of  Registration  in  dispute. 
Consequentiy,  Judge  Randall  found  that 
"there  is  a  gnraine  issue  of  material 
feet,  and  this  matter  cunenUy  is  not 
appropriate  for  sununary  disposition." 
Judge  Randall  then  issued  an  Order 
for  Prehearing  Statements,  and  on  May 
14, 1997.  the  Government  filed  its 
prehearing  statement  Respondent  was 
given  until  June  25, 1997,  to  file  his 


prehearing  statement  In  her  Order  for 
Prehearing  Statementa,  the 
Administrative  Law  Ju(^  cautioned 
Respondent  "that  failure  to  file  timely  a 
prehearing  statement  as  directed  above 
may  be  considered  a  waiver  of  hearing  • 
and  an  implied  withdrawal  of  a  request 
for  hearing."  On  August  4, 1997,  Judge 
Randall  issued  an  Order  indicating  that 
she  had  not  yet  received  a  prehearing 
statement  bom  Respondent;  reminding 
Respondent  that  feiltire  to  timely  file  a 
prehearing  statement  from  Respondent; 
reminding  Respondent  that  failure  to 
timely  file  a  prehearing  statement  may 
be  deemed  a  waiver  of  hearing;  and 
giving  Respondent  until  August  20. 
1997,  to  file  such  a  statement  along  with 
a  motion  for  late  acceptance. 

On  August  27, 1997.  the 
Administrative  Law  Judge  issued  an 
Order  Terminating  Proceedings,  finding 
that  Respondent  has  failed  to  file  a 
prehearing  statement,  and  therefore 
concluding  that  Respondent  has  waived 
his  right  to  a  hearing.  Judge  Randall 
noted  that  the  record  would  be 
transmitted  to  the  Acting  Deputy 
Administrator  for  entry  of  a  final  order 
based  upon  the  investigative  file. 
Therefore,  the  Acting  Deputy 
Administrator,  finding  that  Respondent 
has  waived  his  right  to  a  bearing,  hereby 
enters  his  final  order  without  a  hearing 
and  based  upon  the  investigative  file, 
pursuant  to  21  CFR  1301.43(e)  and 
1301.46. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  currenUy 
possesses  DEA  Certificate  of 
Registration  AP31 10765  in  Schedules  II 
through  V  issued  to  him  at  an  addr^s 
in  Staten  Island,  New  Yoik.  One  June  7, 
1995,  the  Hearing  Committee  on  the 
Board  ordered  the  revocation  of 
Respondent's  license  to  practice 
medicine  in  the  State  of  New  Yoiii 
based  upon  a  finding  that  Respondent 
practiced  the  medical  profession  while 
impaired  by  mental  disability  from 
approximately  1986  through  1994.  and 
a  finding  that  Respondent  has  a 
psychfetric  condition  which  impain  his 
ability  to  practice  the  medical 
profirasion.  In  a  Decision  and  Order 
effective  September  18, 1995.  the 
Board's  Administrative  Review  Board 
sustained  the  Hearing  Committee's 
findings  and  revocation  of  Respondent's 
New  York  medical  license. 

The  Acting  Deputy  Administrator 
finds  that  in  light  of  the  fact  that 
Respondent  is  not  cxirrentiy  licensed  to 
practice  medicine  in  the  State  of  New 
York,  it  is  reasonable  to  infer  that  he  is 
not  ourenUy  authorized  to  handle 
controlled  substances  in  that  state. 
Respcmdoit  does  not  dispute  that  he  is 
not  cuirenUy  authorized  to  practice 


medicine  or  handfe  controlled 
substances  in  the  State  of  New  YoriL 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  main^nin  a 
registration  if  the  applicant  or  registrant 
is  without  state  autiiority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21).  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistentiy 
upheld.  See  Romeo  J.  Perez.  M£).  62 
Fed.  Reg.  15.193  (1997);  Demetiis  A. 
Green,  M.D.,  61  Fed.  Re«.  60,728  (1996); 
Dominick  A.  Ricci,  MJ}.,  58  Fed.  Reg. 
51,104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
cuirratiy  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York,  the  state  where  he  is 
registered  with  DEA.  Therefore, 
Respondent  is  not  entiUed  to  a  DEA 
re^tration  in  that  state. 

Respondent  has  argued  that  he  is 
licensed  to  practice  medicine  in 
Pennsylvania  and  New  Jersey.  However, 
the  Acting  Deputy  Administrator 
concludes  that  the  fact  tbat  Respondent 
is  licensed  to  practice  medicine  in  states 
other  than  New  York  is  irrelevant  since 
he  is  not  authorized  to  practice  in  the 
state  where  he  is  registered  with  DEA 
and  he  has  not  sought  to  modify  his 
current  registration  to  another  state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  AP3 110765,  previously 
issued  to  Vincent  A.  Piccone,  M.D.,  be, 
and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  December  22, 1997. 

Dated:  htov^mber  13, 1997. 
|aBasS.Milfei4. 

Acting  Deputy  Administrator. 

(FR  Doc.  97-30592  Filed  11-19-47;  8:45  am) 
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Bureau  of  IntematkNial  Labor  Affair*, 
U.S.  National  Adminiatrative  Office: 
North  American  Agreement  on  LatMK 
Cooperation;  Notioe  of  Determination 
Regarding  Review  of  Submiaeion 
«9702 

AGENCY:  Office  of  the  Secretary,  Labor. 
action:  Notice. 
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SUMMARY:  The  U.S.  National 
Adminiatrative  Office  (NAO)  gives 
notice  that  on  November  17. 1997, 
Submission  #9702  was  accepted  for 
review.  The  submission  was  filed  with 
the  NAO  on  October  30, 1997,  by  the 
Support  Committee  for  Maquiladora 
Workers  (SCMW),  the  International 
Labor  Rights  Fund  (ILRF).  the  National 
Association  of  Democratic  Lawyers  of 
Mexico  (ANAO),  and  the  Union  of 
Metal,  Steel.  Iron,  and  Allied  Workers 
(Sindicato  de  Trabajadores  de  la 
Industria  Metalica,  Acero.  Hierro, 
Conexos  y  Similaree— STIMAHCS)  of 
Mexico  and  raises  issues  of  freedom  of 
association  involving  workers  at  an 
export  processins  (maouiladora)  plant 
Article  16(3)  of  the  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO.  The  objectives  of  the 
review  of  the  submission  will  be  to 
gather  information  to  assist  the  NAO  to 
better  imderstand  and  publicly  report 
on  the  Government  of  Mexico's 
compliance  with  the  obligations  set 
forth  in  Articles  3  and  5  of  the  NAALC 
9FECT1VE  DATE:  November  17. 1997. 
FOM  RifimER  wronMATX)H  contact: 
baaema  T.  Gana,  Secretary,  U.S. 
National  Administrative  (Office, 
Department  of  Labor.  2(X)  Constitution 
Avenue.  N.W..  Room  C-4327. 
Washington.  D.C  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toU-free 
number). 

SUPW-CMOITARY  MFORMATION:  On 
October  30, 1997.  SCMW,  ILRF.  ANAD 
and  STIMAHCS  filed  a  submission  with 
the  NAO  concerning  allegations 
involving  freedom  of  association  amoi^ 
workers  at  an  export  processing 
(maquiladora)  plant  The  submission 
contains  information  alleging  that 
workers  at  the  Han  Young  maquiladora 
plant  in  Tijuana.  Baja  California, 
Mexico,  were  harassed  and  intimidated 
because  of  their  support  for  an 
independent  union.  It  is  also  alleged 
that  several  union  supporters  were  fired 
and  one  was  physically  attacked  by  the 
plant  manager.  Finally,  the  submission 
alleges  that  the  local  Conciliation  and 
Arbitration  Board  (CAB)  failed  to 
enforce  the  appropriate  provisions  of 
the  Mexican  \abot  law. 

The  submission  maintains  that 
Mexico  is  in  violation  of  NAALC  Article 
5(4)  in  failing  to  ensure  that  its  labor 
tribunal  proceedings  are  impartial  and 
independent  and  do  not  have  a 
substantial  interest  in  the  outcome  of 
the  matter.  Article  5(1)  in  Calling  to 
ensure  that  such  proceedings  are  fiur. 
equitable  and  transparent:  Article 
5(lXd)  in  failing  to  ensure  that  such 


proceedings  are  not  unnecessarily 
complicated  and  do  not  entail 
unwananted  delays:  Article  5(2)(b)  in 
{ailing  to  ensure  that  final  decisions  in 
labor  proceedings  are  made  available 
without  undue  delay;  and  3(l)(g)  in 
failing  to  enforce  its  labor  laws 
protecting  workers'  rights  through 
appropriate  actions. 

The  submission  asserts  that  Mexico 
has  failed  to  enforce  its  labor  laws 
regarding  freedom  of  association, 
occupational  safety  and  health,  wages, 
payment  of  wages,  seniority,  and  profit 
sharing  as  well  as  the  Mexican 
Constitution  which  guarantees  freedom 
of  association.  Finally,  the  submission 
alleges  that  Mexico  is  in  violation  of 
Convention  87  of  the  International 
Labor  Organization  (ILO)  on  freedom  of 
association,  which  Mexico  has  ratified, 
and  ILO  Convention  98  on  freedom  of 
association  and  collective  bargaining, 
which  Mexico  has  not  ratified  but  is 
nevertheless  bound  by  as  a  member  of 
the  ILO. 

Article  16(3)  of  the  NAALC  provides 
for  the  review  of  labor  law  matters  in 
OinAiJA  and  Mexico  by  the  NAO. 

The  procedural  guidelines  for  the 
NAO.  published  in  the  Federal  RagialBr 
on  April  7,  1994,  59  Fed.  Reg.  16660. 
specify  that,  in  general,  the  Secretary  of 
the  NAO  shall  accept  a  submission  for 
review  if  it  raises  issues  relevant  to 
labor  law  matters  in  Canada  or  Mexico 
and  if  a  review  would  further  the 
objectives  of  the  NAALC 

Submission  #9702  relates  to  labor  law 
matters  in  Mexico.  A  review  would 
appear  to  further  the  objectives  of  the 
NAALC,  as  set  out  in  Article  1  of  the 
NAALC,  among  them  freedom  of 
association:  promoting  compliance  with 
and  effective  enforcement  l^  eech  Party 
of.  its  labor  law;  and  fostering 
transparency  in  the  administration  of 
labor  law.  Accordingly,  this  submission 
has  been  accepted  for  review  of  the 
allegations  raised  therein.  The  NAO's 
decision  is  not  intended  to  indicate  any 
determination  as  to  the  validity  or 
accuracy  of  the  allegations  contained  in 
the  submission. 

The  objectives  of  the  review  will  be  to 
gather  information  to  assist  the  NAO  to 
better  understand  and  publicly  report 
on  the  right  to  organize  and  freedom  of 
association  raised  in  the  submission,      ^ 
including  the  Government  of  Mexico's 
compliance  with  the  obligations  agreed 
to  under  Articles  3  and  5  of  the  NAALC 
The  review  will  be  completed,  and  a 
public  report  issued,  within  120  days,  or 
180  days  if  circumstances  require  an 
extension  of  time,  as  set  out  in  the 
procedural  guidelines  of  the  NAO. 


Signed  at  Washington,  D.C  on  November 
17.  1997. 
LawkKansh. 

Deputy  Secntcay,  U.S.  National 
Administrative  Office. 

[FR  Doc.  97-30491  Filed  11-19-97;  8:45  am) 
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NATIONAL  COUNaL  ON  DISABILITY 


Pflvflcy  Adj  SysiMn  ov  I 

AQENCY:  National  Council  aa  Disability. 
ACTION:  Notice  of  request  for  comments. 


In  accordance  with  the 
Privacy  Act  (%  U.S.C  552a(e)(ll)).  the 
Nationid  Council  on  Disability  is  issuing 
notice  of  our  intent  to  amend  die  system 
of  records  entitled  the  National  Payroll 
Center  to  include  a  new  routine  use. 
The  discloaure  is  required  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(PRWORA,  Pub.  L.  104-193).  We  invite 
public  comment  on  this  puUication. 
DATES:  Persona  wishing  to  comment  oa 
the  proposed  routine  uoe  must  do  so  by 
December  10. 1997. 

AOONCam:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  National  Council  on  DisaMlity, 
1331  F  Street.  NW,  Suite  1050. 
Washington.  DC  20004;  202-272-2022 
(fax);  ebriggsAKxLgov  (e-mail).  AU 
comments  received  will  be  available  for 
public  inspection  at  that  address. 
FOR  RMTMEfl  MromiAnON  CONTACT: 
Ethel  D.  Briggs.  Executive  Director. 
National  Council  on  Disability.  1331  F 
Street  NW,  Suite  1050,  WashLogton. 
D.C  20004-1107;  202-272-2004 
(Voice):  202-272-2074  (TTY);  202-272- 
2022  (Fax);  ebriggs9ncd.gov  (e-mail). 
SUPPtBKNTARV  wrOHMATION:  Pursuant 
to  Public  Law  104-93.  the  Prasonal 
Recponsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  the  National 
Council  on  Disability  wrill  discloee  data 
from  its  National  PayroU  Center  system 
of  records  to  the  Office  of  Child  Support 
Enforcement  Administzation  for 
Children  and  Families,  Department  of 
Health  and  Himum  Services  for  use  in 
the  National  Database  of  New  Hires,  part 
of  the  Federal  Parent  Locator  Service 
(FPLS)  and  Federal  Tax  Ofbet  System, 
DHHS/OSCE  No.  09-90-0074.  A 
description  of  the  Federal  Parent 
Locator  Service  ouy  be  fouiKl  at  62  FR 
51663  (October  2, 1997). 

FPLS  is  a  computerized  network 
through  which  States  may  rei^est 
location  information  from  Federal  and 
State  agencies  to  find  non-custodial 
parents  and  their  employers  for 
purposes  of  establishing  paternity  and 
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securing  support  On  October  1, 1997^ 
the  FPLS  was  expanded  to  include  the 
National  Director  of  New  Hires,  a 
database  containing  employment 
information  on  employees  recently 
hired,  quarteriy  wage  data  on  private 
and  public  sector  employees,  and 
information  on  unemployment 
compensation  benefits.  On  October  1, 
1998,  the  FPLS  will  be  expanded  further 
to  include  a  Federal  Case  Registry.  The 
Federal  Case  Registry  will  contain 
abstracts  on  all  participfmts  involved  in 
child  support  enforcement  cases.  When 
the  Federal  Case  Registry  is  instituted, 
its  files  will  be  mat^ied  on  an  ongoing 
basis  against  the  files  in  the  National 
Director  of  New  Hires  to  determine  if  an 
employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  coimtry. 
If  the  FPLS  identifies  a  person  as  being 
a  participant  in  a  State  child  support 
case,  that  State  will  be  notified.  State 
requests  to  the  FPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1, 1998. 

When  individuals  are  hired  hy  the 
National  Council  on  Disability,  we  may 
disclose  to  the  FPLS  their  names,  social 
security  numbers,  home  addresses, 
dates  of  birth,  dates  of  hire,  and 
information  identifying  us  as  the 
employer.  We  also  may  disclose  to  FPLS 
names,  social  security  numbers,  and 
quarterly  waminga  of  each  National 
Council  on  Disability  employee,  within 
one  month  of  the  end  of  the  quarterly 
reporting  poiod. 

Information  submitted  by  the  National 
Council  on  Disability  to  the  FPLS  will 
be  disclosed  by  the  Office  of  Child 
Support  Enforcement  to  the  Social 
Security  Administration  for  verification 
to  ensure  that  the  social  security 
number  provided  is  comet  The  data 
disclosed  by  the  National  Council  on 
Disability  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
the  advance  payment  of  the  earned 
income  tax  oedit  or  to  verify  a  claim  of 
einployment  on  a  tax  return. 

Accordingly,  the  National  Council  on 
Disability  system  notice  is  further 
amended  by  addition  of  the  following 
routine  use:  . 

RontiBe  Uaes  of  Records  MaintaiDed  in 
the  System.  Indnding  Categories  of 
Users  and  the  Pntpoees  of  Sndi  Usee 

The  names,  social  security  numbers, 
home  addresses,  dates  of  birth,  dates  of 
hire,  quarterly  earnings,  employer 
identifying  information,  and  State  of 
hire  of  employees  may  be  disclosed  to 
the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 


Health  and  Human  Services  for  the 
purpose  of  locating  individuals  to 
establish  paternity,  establishing  and 
modifying  orders  of  child  support, 
identifying  sources  of  income,  and  for 
othw  child  support  enforcement  actions 
as  required  by  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  (Welfare  Reform 
Law.  Pub.  L  104-193). 

Signed  in  Washington,  DC,  on  November 
12,1997. 

EthslD.  Bitggs. 

Executive  Director. 

[FR  Doc.  97-3^470  Filed  11-19-97;  8^4S  am] 

SIUJNQC00e( 


NATIONALCI 
A0MINI8TRA 


CREDIT  UNION 
HON 


Sunshine  Act  Meetings 

TME  AND  DATE:  10:00  a.m..  Monday. 
November  24, 1997. 

PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street.  Alexandria.  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSOERED: 

1.  Requests  bom  Three  (3)  Federal 
Credit  Unions  to  Convert  to  a 
Community  Charter. 

2.  Request  from  a  Federal  Qedit 
Union  for  a  Charter  end  Insurance 
Conversion. 

3.  Requests  from  Two  (2)  Credit 
Unions  to  Merge  and  Convert  Insurance. 

4.  Extension  of  Regulation  Effective 
Date:  Part  704,  NCUA's  Rules  and 
Regulations,  Corporate  Credit  Unions. 

5.  Notice  of  Proposed  Rule  and 
Request  for  Comments:  Part  708a. 
Appendix  A,  NCUA's  Rules  and 
Regulations,  Mergers  or  Conversions  of 
Federally  Insured  Credit  Unions  to  Non- 
Credit  Union  Status. 

6.  Notice  of  Proposed  Rule  and 
Request  for  Comments:  Part  708b. 
Subpart  C.  NCUA's  Rules  and 
Regulations.  Mergers  of  Federally 
Insured  Credit  Unions;  Voluntary 
Termination  or  Conversion  of  Insured 
Status. 

7.  Proposed  National  Small  Credit 
Union  Dovelopment  Program. 

8.  NCUA's  1998/1999  Operating 
Budget. 

RECESS:  12:30  p.m. 

TME  AND  DATE:  1:00  p.m.,  Monday, 
November  24, 1997. 

PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street.  Alexandria.  VA 
22314-3428. 
STATUS:  Qosed. 


MATTERS  TO  BE  CONSCERB): 

1.  Administrative  Action  under 
Sections  llfi.  206  and  208  of  the  Federal 
Credit  Union  Act  Closed  pursuant  to 
exemptions  (8).  (9)(AKu)  and  (9)(B). 

2.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Closed  pursuant  to  exemptions  (8), 
(9)(A)(u)  and  (9)(B). 

3.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act  Closed  pursuant  to  exemptions  (S). 
(7),  (8)  and  (10). 

4.  Two  (2)  Administrative  Actions 
underPart  704  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8). 

5.  One  (1)  Personnel  Action.  Qosed 
pursuant  to  exemptions  (2)  and  (6). 

6.  Del^ations  of  Authority.  Qosed 
pursuant  to  exemptions  (2)  and  (6). 

7.  Final  Rule:  Amendments  to  Part 
790.2(b)(7),  NCUA's  Rules  and 
Regulations.  Qosed  pursuant  to 
exemptions  (2)  and  (6). 

8.  Fin^  Rtile:  Amendments  to  Part 
791.  including  791.4.  791.5,  and  791.6. 
NCUA's  Rules  and  Regulations.  Qosed 
pursuant  to  exemptions  (2)  and  (6). 
FOR  RJRTHBI  StTORMATIOM  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone  (703) 518-6304. 

Becky  Bakar, 

Societaiy  of  the  Board, 

[FR  Doa  97-30578  Filed  11-1 7-«7: 4:31  pm] 

SRXMQ  COeC  TSSft-ei-M 


NATIONAL  SOENCE  FOUNDATION 

^Dsclsl  dnohsila  Panel  In  Advanoed 
Sdsntiflc  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foxmdation  annoxmces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  computiag  (fllSS). 

Date  and  Time:  December  12, 1997, 8:30 
am  to  5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Suite  1105.17,  Arlington, 
VA. 

7>pe  of  Meeting:  Closed. 

Contact  Person:  Dr.  )ohn  Van  Rosendale, 
Program  Director,  New  Tschnologiee 
Program,  Suite  1122,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

Amanda:  Panel  review  of  the  new 
Technologies  Program  proposals  as  pert  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infbnnation  of  a 
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pn>{matuy  or  coafidential  nAtura.  including 
technical  information:  financial  data,  such  aa 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c).  (4)  and  (8)  of  the  govemmant 
in  tlw  Sunshine  Act 

Datsd:  htovember  17. 1997. 


M.  Katecca  WiBklar. 

Committee  ManagBment  Officer. 
fFR  Doc.  97-30515  Filed  11-19-97;  8:45  am] 
lOOOt 


Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
December  3-6, 1997,  in  Conference 
Room  T-2B3.  11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Federal  Regiatar  on  Thursday. 
January  23.  1997  (62  FR  3539). 


NATIONAL  SCIENCE  FOUNDATION 

National  Emphaali  Panal  In  Human 
tWourca  Davalopmant:  Nctica  o( 
Maating 

In  accordance  vrith  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (#1199). 

Dote  and  Time:  December  11-12. 1907: 
8:00  a.m.  to  5:00  p.m. 

Place:  National  Science  Foun<fation.  4201 
Wilson  Boulevard.  Room  390,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  A.  James  Hicks, 
Program  Director.  Human  Resource 
Development  Division.  Room  815,  National 
Science  Foundation.  4201  Wilstm  Boulevaid. 
Arlington.  VA  22230  Talephooe:  (703)  306- 
1632. 

Purpose  of  Maating:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agendo.  To  review  and  evaluate  the 
Alliances  for  Minority  Participation 
proposals  as  part  of  the  selection  process  for 
awards. 

Reaaon  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  Laformation:  fizuincial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  November  17, 1997. 
M.  lakacca  Wtaklar, 
Committee  Management  Officer. 
(FR  Doc  97-30516  Filed  11-19-97;  8:45  am] 
MXMG  cooe  7w»  01  a 


NUCLEAR  REGULATORY 
COMMISSION 

Advlaory  Comniittaa  on  Reactor 
Safaguarda;  Maating  Nottca 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C  2039.  2232b),  the 


Wednaaday,  December  3. 1097 

1 M)  PJd.-1'J.S  PM.:  Opening  Remaik* 
by  the  ACRS  Chairman  (Open)— 
The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct 
of  the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee 
will  discuss  priorities  for  prepara- 
tion of  ACRS  reports. 

1:15  PM.-2.1S  PM.:  Emergency  Core 
Cooling  System  Strainer  Blockage 
(Open) — The  Committee  will  hear 
presentations  by  and  hold 
discussions  widi  represraitatives  of 
the  NRC  staff  regarding  the  staffs 
Safety  Evaluation  Report  on  the 
BWR  Owners  Group  Utility 
Resolution  Guidance  for  emergency 
core  cooling  system  suction  strainer 
blockage,  and  related  matters. 

2:15  PM.-3:15  P.M.:  Assurance  of 
Sufficient  Net  Positive  Suction 
Head  for  Emergency  Core  Cooling 
and  Containment  Heat  Removal 
Pumps  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  the  ACRS 
concerns  associated  with  the 
proposed  final  Generic  Letter  on 
Assurance  of  Sufficient  Net  Positive 
Suction  Head  for  Emergency  Core 
Cooling  and  Containment  Heat 
Removal  Pumps. 

3:30  PM.-4:30  PM.:  NRC  Performance 
Plan  (Open) — The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  the  Chief 
Financial  Officer  and  a 
representative  of  the  Office  of  the 
Executive  Director  for  Operations 
regarding  the  NRC's  Performance 
Plan- 

4:30  PM.-5:30  PM.:  ACRS  Report  to 
Congress  on  the  NRC  Safety 
Research  Program  (Open)--The 
Committee  will  hold  discussions 
with  the  NRC  staff,  as  needed, 
regarding  the  NRC  Safety  Research 
Program.  The  Committee  will  also 
discuss  a  proposed  ACRS  report  to 
Congress  on  the  NRC  Safety 
Research  Program. 
5:30  PM.-7i)0  PM.:  Preparation  of 
ACRS  Reports  (Open>— The 
Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 


lliaraday,  December  4, 1997 

8:30  A.M.-8:35  A.M.:  Opening  RemarkM 
by  the  ACRS  Chairman  (Open) — 
The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct 
of  the  meeting. 

8:35  AM.-10:15  AM.:  Proposed 

Revisions  to  10  CFR  50.59.  Chartges, 
Tests,  and  Experiments  (Open)— 
The  Committee  will  hear 
presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  proposed 
revisions  to  10  CFR  50.59  and 
related  matters. 

10-JO  A.M.-1 1 .30  AM.:  Proposed 

Generic  letter  on  Interim  Guidance 
for  Updating  Final  Safoty  Analysis 
Reports  (Oimi>— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  regarding  the 
proposed  Generic  Letter  on  Interim 
Guidance  for  Updating  Final  Safety 
Analysis  Reports. 

1 M)  P.M.-2M)  PM.:  Meetirtg  with 
Commissioner  Dicus  (Qpen) — ^The 
Committee  will  meet  with  NRC 
Commissioner  Dicus  to  discuss 
items  of  mutual  interest,  including 
NRC  Safisty  Reseuch  Program,  Use 
of  PRA  in  the  Regulatory 
I>kH  ffjnnmnHng  Process,  Elevation 
of  core  '<«""fl»  firaqumcy  to  a 
fundamental  Safety  Goal,  and 
Health  ESacto  of  Low  Levels  of 
Ionizing  Radiation. 
2M)PM.-3MiPM.:  Proposed  Final 
Revision  1  to  NUREG-1022,  "Event 
Reporting  Guidelines,  10  CFR  50.72 
and  50.73"  (Open)— The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  reiwesentatives  of 
the  NRC  staff  regarding  i»opo8ad 
final  revision  to  NUREG-1022. 
3:15  PM.-7iX)  PM.:  Preparation  of 
ACRS  Reports  (Open)— The 
Committee  will  continue  its 
discussion  of  proposed  ACRS 
reports  on  matters  considered 
during  this  meeting. 

Friday,  December  5, 1907 

8:30  AM.-B:35  AM.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open)— 
llie  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct 
of  the  meeting. 

8:35  AM.-IOKM)  AM.:  Proposed  Final 
Standard  Review  Phut  (SRP) 
Chapter  19  and  Regulatory  Guide 
DG~1061  for  Risk-Inf mined, 
Performance-Based  Regulation. 
Including  Use  of  Uncertainty  Versus 
Point  Values  in  the  PRA-Related 
Decisiorunaking  Process  (Open>^ 
The  Committee  will  hear 
presentations  by  and  bold 
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discussions  with  representatives  of 
the  NRC  staff  regarding  proposed 
final  SRP  Chapter  19.  Regulatory 
Guide  DG-1061,  and  use  of 
uncertainty  versus  point  values  in 
the  PRA-related  dedsionmakihg 

frocess. 
AM.-12iX)  Noon:  Operating 
Events  at  Oconee  Nuclear  Power 
Plant  Units  1  and  2  (Open)— The 
Committee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  itaults  of  the 
investigation  performed  by  an 
Augmented  Inspection  Team  (ATT) 
of  the  June  20  and  23  event  at 
Oconee  Unit  1  involving  feilure  of 
emergency  electrical  power  supply, 
and  of  the  April  22. 1997  event  at 
Oconee  Unit  2  that  involved 
inoperability  of  the  hi^  {Hessure 
injection  pump. 

IM)  PM.-3MPM.:  CapabiUty  and 
Application  of  thfe  SPRI  Chetdcworka 
Code  (Open)--The  Committee  will 
hear  presentations  by  and  hold 
discussions  with  representatives  of 
the  NRC  staff  and  Electric  Power 
Reaeuch  Institute  (EFRI)  regarding 
the  capability  and  application  of  the 
EPRI  CheckwoikB  Code. 

3:15  PM.-3:45  PM.:  Future  ACRS 
Activities  (Open) — ^The  Committee 
will  discuss  the  recommendations 
of  die  Planning  and  Procedures 
Subcommittee  regarding  items 
proposed  for  consideration  by  the 
lull  Committee  during  future 

3:45]^.-4M PM: Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  responses 
from  the  NRG  Executive  Director  tor 
Operations  (EDO)  to  comments  and 
racommeodations  included  in 
recent  ACRS  reports,  including  the 
EDO  reeponae  to  the  October  10. 
1997  ACRS  report  related  to  the 
differing  profmsionaL  opinion 
pertaining  to  steam  generator  tube 
integrity. 

4M>  PM-4:15  PM.:  Election  of  ACRS 
Officers  For  CY 1998  (Open)— The 
Committee  will  elect  the  Chainnan 
and  Vice  Chaiiman  for  the  ACRS, 
and  Member-Qt-Large  for  the 
Planning  and  Procedures 
Subcommittee  for  CY  1998. 

4:15  PM.-7Mi  PM.:  Preparation  of 
ACRS  Reports  (Open]^The 
Committee  vdll  continue  its 
discussion  of  proposed  ACRS 
rqKuts  on  matters  considered 
during  this  meeting. 

Satarday,  Dacaadier  6, 1997  * 

830  AM-9M)  AM.:  Report  of  the 
PkuuUng  and  Procedures 


Subconmiittee  (Open/Closed) — ^The 
Committee  will  hear  a  report  of  the 
Planning  and  Procedures 
Subcommittee  on  matters  related  to 
the  conduct  of  ACRS  business, 
qualifications  of  candidates 
nominated  for  appointment  to  the 
ACRS,  agenda  for  the  planning 
meeting,  and  organizational  and 
personnel  matters  relating  to  the 
ACRS. 

[Note:  A  portion  of  this  session  may  be 
closed  to  discuss  mganizational  and 
persoimel  matters  that  relate  solely  to  the 
internal  personnel  rules  and  practices  of  this 
Advisory  Committee,  and  information  the 
release  of  which  wotild  constitute  a  cleariy 
unwarranted  invasion  of  personal  privacy.) 

9iX)  AM.-4MJ  PM.  [12:00-1  Mt  PM- 
Lunch):  Aeporatfon  of  ACRS 
Reoorts  (Open) — The  Committee 
will  continue  its  disctission  of 
proposed  ACRS  reports  on  matters 
considered  during  this  meeting. 

4i)0  PM.-4:30  PM.:  Miscellaneous 
(Open)— The  Committee  will 
discuss  matters  related  to  die 
conduct  of  Committee  activities  and 
matters  and  specific  issues  that 
were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  "■g***— '  on 
September  4, 1997  (62  FR  46782).  In 
accordance  with  these  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  pubUc.  including 
representatives  of  the  nuclear  industiy, 
electronic  lacotdings  will  be  pennitteid 
only  during  the  open  portions  of  the 
meeting,  and  questions  may  be  asked 
only  by  members  oi  the  Committee,  its 
consultants,  and  stafil  Par8<His  desiring 
to  make  oral  statements  should  notify 
Mr.  Sam  Ehuaiswamy,  Chief.  Nuclear 
Reactors  Branch,  at  least  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  mis  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
Information  regarding  the  time  to  be  set 
Bside  for  this  purpose  may  be  obtained 
by  contacting  the  Chief  of  the  Nuclear 
Reactors  Branch  prior  to  the  meeting.  In 
view  of  tha  possibility  that  the  schedule 
for  ACRS  meetings  may  be  adjtisted  by 
the  Chairman  as  necessary  to  fecilitata 
the  conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with 
the  Chief  of  the  Nuclear  Reactors  Branch 
if  such  rescheduling  would  result  in 
ma}or  inconvenience. 


In  accordance  with  Subsection  10(d) 
P.L  92-463, 1  have  determined  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss  matters 
that  relate  solely  to  the  internal 
personnel  ndes  and  practices  of  this 
Advisory  Committee  per  5  U.S.C. 
552b(cX2)  and  to  disctiss  information 
the  release  of  which  would  constitute  a 
cleerly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C  552b(cK6). 

Further  information  regarding  topics 
to  be  discujiped,  whether  the  meeting 
has  beeti  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor,  can  be 
obtained  by  contacting  K4r.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  A.M.  and  4:15  PM..  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  reviewing 
on  the  internet  at  lmp://www juc.gov/ 
ACRSACNW. 

The  ACRS  meetins  dates  for  Calendv 
Year  1998  are  provided  below: 


ACRS 

Meeting 
No. 

1998  ACRS  Dtoettng  Dale 

Jan.— No  Meetino. 

448 

Fab.  5-7. 1998. 

449 

Mar.  2^.  1998. 

490 

Mv.  5-7. 1998. 

461  

Apr.  2-4,  1986. 
Apr.  30-May  2, 1998. 
Jime»-6, 1988. 

452 

463 

454 

July  8-10,  1998. 

AU0.-NO  Meeting. 

456 

S^>t  2-4,  1998. 

456 

Oct  1-3,  1998. 

457 

Nov.  5-7,  1998. 

458  - 

Dec.  3-6,  1998. 

Dated:  Novendwr  14. 1997.  \ 

Aadr>wL.Balaa, 

1 

Advisory  Committee  Management  Officer.  j 

(FR  Doc.  97-30526  Filed  11-19-97;  8:45  am)       J 
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r:  The  Nuclear  Regulatory 
Conunission  (NRC)  and  the 
EnvironmentBl  Protection  Agency  (EPA) 
are  jointly  publishing  herein  final 
guidance  on  the  testing  requirementa  for 
mixed  radioactive  and  hazardous  waste 
(mixed  waste).  NRC  and  EPA  began 
developmoit  of  this  guidance  in  1987 
and  a  draft  was  completed  in  1969. 
EPA's  adoption  of  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP)  in  1990  required  the  agencies  to 
substantially  revise  the  guidance.  The 
agencies  issued  a  draft  for  public 
comment  on  March  26,  1992.  A  public 
meetiag  vns  held  on  April  14,  1992,  in 
Washington,  D.C..  to  solicit  oral 
comments  on  the  draft  guidance 
document  The  comment  period  ended 
on  May  26,  1992.  NRC  and  EPA 
received  more  than  700  requests  for 
copies  of  the  draft  guidance  document 
and  NRC  received  approximately  100 
written  comments  from  20  individuals 
and  groups,  including  comments 
resiilting  from  a  review  of  the  guidance 
by  the  U.S.  Department  of  Energy.  NRC 
and  EPA  staffs  have  incorporated  the 
appropriate  comments  into  the  final 
guidance. 

The  guidance  emphasizes  the  use  of 
process  knowledge,  whenever  possible, 
to  determine  if  a  waste  is  hazardous  as 
a  way  to  avoid  unnecessary  expostires  to 
radioactivity.  The  guidance  also 
provides  guidelines  for  generators 
wishing  to  rely  on  process  knowledge  as 
the  basis  for  evaluating  their  waste. 

The  guidance  offers  two  strategies  for 
helping  to  maintain  radiation  exposures 
As  Low  As  is  Reasonably  Achievable 
(ALARA)  if  testing  is  required.  These 
strategies  are  the  use  of  a  sample  size  of 
less  than  100  grams,  as  long  as  the 
resulting  test  is  sufficiently  sensitive  to 
measure  the  constituents  of  interest  at 
the  regulatory  levels  prescribed  in  the 
TCLP,  and  the  use  of  surrogate 
materials,  as  long  as  they  are  chemically 
identical  to  the  mixed  waste  and 
faithfully  represent  the  hazardous 
constituents  in  the  waste  mixture. 

The  guidance  also  discusses  other 
allowable  sampling  and  testing 
procedures,  such  as  representative  drum 
sampling,  or  sampling  from  drums 
containing  lower  concentrations  of 
radioactive  material,  as  long  as  the 
chemical  contents  are  identical  to  those 
found  in  the  drums  with  higher 
concentrations  of  radioactive  material. 
FOR  FUflTHER  MFCMMATKM  CONTACT: 
Domrnick  A.  Orlando,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C,  20555.  telephone  (301)  415-6749 
or  Newman  Smith,  Permits  and  State 


Programs  Divisioo,  Office  of  Solid 
Waste,  U.S.  Environmental  Protection 
Agency,  Washington,  D.C,  20460. 
telephone  (703)  308-8757. 

Dated  at  Rockvilla,  MD  and  Washington. 
DC  tliia  7th  day  of  November,  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commi^uoD. 
Cart  ).  P^erlaUo, 

Director.  Office  of  Sudear  Material  Safety 
and  Safeguards. 

For  the  U.S.  Environ  mental  Protection 
Agency. 

Acting  Dinctor,  Office  mf  Solid  Vfaste. 


Qarificatiow  oflCKA  Hazardona  Waste 
TasliBg  RaqairaBHBta  far  Low-Laval 
KaiHoaLlJ»e  Kfizad  Waala— Ffaud 
Guidance 

DiMclainmr.  The  policies  discussed  in  this 
document  are  not  Bnal  Ageacy  actions,  but 
are  intended  eolelyas  guidance.  They  are  not 
intended,  oor  can  they  be  railed  upon,  to 
create  any  tights  enforceable  by  any  party  in 
BtigBtion  with  the  United  States.  The 
EnviroBMental  Protection  Agency  and 
Nuclear  Regulatory  Commission  may  follow 
the  guidance,  or  act  at  variance  with  the 
guidance,  baaed  on  an  analysis  of  specific 
site  ciiciunstanoea.  The  agiiiic  iiw  also  reserve 
the  right  to  change  the  guidance  at  any  time, 
without  public  notice. 

Acronyms/Abbreviations  Used  in 
ThisGuioance 


AOD- 

nynVab- 
brwm- 

OaMlion 

tion 

- 

AEa  ...... 

Atomic  Energy  Act 

ALARA 

As  Low  As  to  ReusoneWy  AcNey 

able. 

BOAT  .... 

Bast      Demonatritod      AvaaeWa 

Technology. 

CFR 

Coda  of  Federal  RaguiHions. 

EP 

Extraciton  Piooedure  (taidciiy  teat). 

EPA 

cnvimrwweoiii  i  lutoLaon  ngancy. 

FR  

Federal  Regialer. 

HSWA  .. 

Hazwdous     and     Soid     Waala 

Amandmenls. 

LDR  

1    m..i^    ^.                        '    ^  1    ,  i   f  1   H        II 

NRC  

Nudaar  Regulalory  Commission. 

OSWER 

once  of  Solid  WaMe  md  Emer- 

gency Response. 

RCRA  ... 

RasouRX  Conaeruation  and  Re- 

covery Ad 

SW-846 

Test  Methods  lor  Ev^uating  Solid 

Wastes,          Ptiyaical/CtMnMcal 

TO  .. — 

Toxicity  Cbarectartstia 

TCLP  .... 

Toxidiy    Characteristic    Leaching 

Pnxedure. 

TSOF.... 

Trsatment.    Storage    or    Disposal 

Facility. 

WAP  

Waste  Analysis  Plan. 

Mixed  waste  is  defined  as  waste  that 
contains  both  hazardous  waste  subject 
to  the  requirements  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  source,  special  nuclear,  or  by- 
product material  subject  to  the 
requirements  of  the  Atomic  Eneigy  Act 
(AEA). '  This  guidance  addressee  testing 
activities  related  to  mixed  low-level 
waste  (LLW),  which  is  a  subset  of  mixed 
waste.2  The  term  "mixed  waste,"  for  the 
purposes  of  this  document,  will  refor  to 
mixed  LLW.  Additional  information  on 
the  testing  of  hazardotis  wastes,  which 
could  apply  to  both  mixed  LLW  and 
other  types  of  mixed  waste  (e.g.,  high- 
level  and  transuranic  mixed  waste),  is 
found  in  Appendix  A.  The  information 
below  is  intended  for  use  by  Nudeer 
Regulatory  Commission  (NRC)  Uoenaees 
that  may  not  be  familiar  with  the 
hazardous  waste  characterization  and 
testing  requirements  that  apply  to  mixed 
waste.  The  guidance  asstimes  that  the 
reader  is  familiar  with  the  NRCs 
regulations  and  regulatory  frunewofk 
for  the  management  of  radioactive 
material  and  focuses  <m  coBupUanoe 
writh  the  Environmental  Protecrtion 
Agency's  (EPA's)  requirements  for  the 
management  of  hazaidous  waste. 
Although  it  is  wiittBu  for  commardal 
mixed  waste  generators,  the  guidance 
may  also  be  useful  for  Fedasal  facilitiea 
that  generate  mixed  waste. 

Users  of  this  guidance  should  have  a 
good  understanding  of  how  mixed  waste 
is  defined  (see  itove),  and  what 
authority,  or  authorittos,  regufate  mixed 
waste  testing  activitiea.  The  hazardous 
componentof  mixed  waste  Is  regulated 
by  EPA  in  dmse  States  where  EPA 
imi^ements  the  entirs  RCRA  Subtitle-C 
hazardous  waste  program  (i.e., 
imauthorized  States).  Currently.  EPA 
reguletes  mixed  waste  in  Alaska, 
Hawaii,  Iowa,  Puecto  Rico,  the  Vizgtn 
Islands,  and  American  Semee.  In  moat 
instances  mixed  waste  is  regufated  by 
State  governments.  Thirty-nine  States 
and  one  territory  (Guam)  have  been 
delegated  antiiority  by  EPA  to 
implement  the  base  RCRA  hazardous 
waste  program  and  to  regulate  mixed 
waste  activities  (see  51  FR  24504.  July 
3, 1966,  and  Appendix  B).  These  States 
are  referred  to  as  "mixed  waste 
authorized  States."  Nine  additional 
States  are  authiviaad  for  the  RCRA  bese 
hazardous  waste  program  but  have  not 
been  delegated  authaity  by  EPA  to 


>  See42  U  S.C  $6903  (41),  aikted  by  the  Fadanl 
Facility  Compliance  Act  of  1992  (FFCA). 

'  sit  raviaad  Guidana  on  the  Definition  and 
Identification  (^Commercial  Low-Level  Radioactive 
and  tkaardooi  Waste  and  Aiuwefs  to  Anticipated 
Qumtiont.  Octobar  4. 1909. 
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regufate  mixed  waste.^  In  these  States 
mbced  waste  fa  not  regufated  by  EPA. 
but  may  be  regufated  by  States  under 
the  authority  of  State  faw.  It  is 
important  that  licensees  contact  the 
State  hazardous  waste  agencies  in 
authorized  Sfates  to  determine  the 
specific  testing,  analysfa.  and  other 
hazardous  waste  requirements  that  may 
apply  to  mixed  waste  managed  in  their 
State,  because  their  State  may  have 
more  stringent  requirements  than  the 
Federal  requirements  discussed  in  thu 
guidance. 
Thfa  guidance  describes: 

(1)  The  current  regufatory 
requirements  for  determining  if  a  waste 
fa  a  RCRA  hazardous  waste; 

(2)  The  role  of  waste  knowledge  for 
hazardous  waste  determinations; 

(3)  The  waste  analysfa  information 
necessary  for  proper  treatment,  st(»age. 
and  dfapiosal  of  mixed  waste;  and. 

(4)  The  implications  of  the  RCRA  land 
dfaposal  restrictions  (LDRs)  on  the 
waste  characterization  and  analysfa 
requirements. 

Thfa  informatiao  should  be  useful  for 
(1)  radioective  waste  generators,  who 
must  determine  if  their  waste  fa  a  RCRA 
hazardous  Mraste,  and  therefore  a  mixed 
waste;  (2)  for  those  generators  storing 
mixed  waste  on-site  in  tanks,  containers 
or  containment  buildings  for  longer  than 
90  days,  that  consequently  become 
responuble  for  complying  with  RCRA 
and  NRC  storage  requiremente;  and  (3) 
those  facilities  that  accept  mixed  waste 
for  off-site  treatment,  strurage.  or 
dinKMal. 

Generators  and/or  treatment,  storage, 
and  dfaposal  facilities  (TSDFs)  hnndHng 
wastes  tmder  RCRA  must  characterize 
their  waste  for  several  purposes: 

(1)  To  determine  iftneir  waste  fa  a 
hazardous  waste  (40  CFR  262.11); 

(2)  To  comply  with  general  waste 
analysfa  requiremenfa  for  new  or 
permitted  TSDFs,  for  TSDFs  operating 
under  interim  status,  and  fat  certain 
ganerators  Uiat  treat  land  disposal 
prohibited  wastes  in  40  CFR  264.13, 
265.13  and  268.7,  respectively.  These 
analysfa  requiremenfa  include: 

(a)  chemical/phjrsical  analysfa  of  a 
representetive  sampfa  (and/or,  in  some 
cases,  use  vraste  knowledge  (see  below); 
and, 

(b)  preperation  of  a  wraste  analysfa 
plan. 

(3)  To  meet  the  waste  analysfa 
requiremenfa  that  apply  to  the  specific 


waste  management  methods  in  40  CFR 
264.17,  264.314. 264.341. 264.1034(d). 
and  268.7; 

(4)  To  ensure,  prior  to  land  dfaposal. 
that  the  restricted  waste  meefa  the 
reqtiired  treatment  standard  (40  CFR 
268. 7).* 

Thfa  guidance  addresses  the  need  for 
chemical  analysis  of  mixed  wastes  to 
meet  these  purposes.  The  guidance  also 
emphasizes  ways  in  which  unnecessary 
testing  of  mixed  waste  may  be  avoided. 
Thfa  fa  important  when  Vmnriiing  mixed 
waste,  since  each  sampling,  womip,  or 
analytical  event  may  involve  an 
incremental  exposure  to  radfation.  Thfa 
guidance  encourages  mixed  waste 
handlers  to  use  waste  knowledge,  such 
as  process  knowledge,  where  possible, 
in  making  RCRA  hazardous  waste 
determinations  involving  mixed  waste. 
It  also  encourages  the  elimination  of 
redtudant  testing  by  off-site  treatment 
and  dfaposal  faculties,  where  valid 
generator-supplied,  and  certified,  date 
are  available. 

Because  mixed  Mraste  testing  may 
pose  the  possibility  of  increased 
radiation  exposures,  thfa  guidance  also 
describes  methods  by  which  individuafa 
who  analyza  mixed  waste  samples  may 
reduce  their  occupational  radfation 
exposure  and  satfafy  the  intent  of  the 
RCRA  testing  requirements.  Testing  to 
determine  whether  wastes  are 
hazardous  under  the  RCRA  toxicity 
characteristic  may  pose  special  concerns 
which  are  examined  in  Section  III  of 
thfa  guidance. 

AU  of  the  activities  described  in  thfa 
guidance  are  subject  to  the  requirements 
of  both  the  AEA  and  RCRA.  The  focus 
of  thfa  guidance  fa  the  RCRA 
requiremenfa.  NRC  and  NRC  Agreement 
State  licensees  are  authorized  to  receive, 
possess,  use  (which  includes  storing, 
sampling,  tesidng.  and  treating),  and 
dispoee  of  AEA-ucensed  materials.  NRC 
licensees  handling  mixed  waste  should 
ensure  that  their  RCRA  hazardotis  waste 
testing  activities  are  consistent  with 
NRC,  or  Agreement  State,  regufations 
and  license  conditions.  Flexibility  in  the 
RCRA  requiremenfa  fa  emphasized  so 
that  the  As  Low  As  fa  Reasmiabty 
AchievaUe  (ALARA)  concept  can  be 
incorporated  into  the  mixed  waste 
testing  ectivities.'  If  other  AEA 
requiremenfa,  or  RCRA  requiremente  are 
difficult  to  meet  in  a  specific  mixed 
waste  management  situation,  licensees 
should  seek  resolution  by  requesting 
license  amendments,  approval  of 


modifications  to  their  RCRA  permite  or 
interim  stetus  Part  A  applications,  or 
resolution  imder  both  authorities. 
Section  1006(a)  of  RCRA  states 
"Nothing  in  thfa  Act  shall  be  construed 
to  apply  to  (or  authorize  any  State, 
interstate,  or  local  authority  to  r^ufate) 
any  activity  or  substance  which  fa 
subject  to  •  *  •the  Atomic  Energy  Act 
of  1954  •  *  •  except  to  the  extent  that 
such  application  (or  regulation)  fa  not 
inconsfatent  with  the  requirements  of 
such  Acts."  If  a  resolution  cannot  be 
achieved  throu^  the  flexibility 
provided  by  the  two  r^ufatory 
frameworks,  then  and  only  then,  should 
licensees  seek  resolution  imder  Section 
1006(a)  of  RCRA.  Licensees  should  note 
that,  if  an  inconsistency  exfats,  relief 
will  be  limited  to  that  specific  RCRA 
requirem«it,  and  that  the  determination 
of  an  inconsistency  would  not  relieve 
the  licensee  from  all  other  RCRA 
requirements.  Section  1006(a)  and 
radiological  hazard  considerations  are 
addressed  more  fully  in  Sections  in  and 
rv  of  thfa  guidance.  NRC  licensees 
should  also  include  the  necessary 
flexibility  in  their  RCRA  permit  waste 
analysfa  plans  to  accommodate  the 
sampling  and  testing  required  to  meet 
AEA  requirementa. 


■  waale  ptogcam  U I 
RCRA  pnpam  InWaUy  aa«de  availaUa  for  final 
authnriMtioo  and  indadee  FadMal  ngulatian*  up 
to  July  28. 19S2.  However,  authoriaad  Slataa  bava 
feviaad  tlMir  f  ugiaiaa  to  kaap  pace  wMi  Fadanl 
prapam  rhaiiga*  thai  bave  taiaa  place  after  1982 
in  aocctdanca  with  EPA  ragilatkm, 


^Refar  to  Appendix  A  for  spedfk:  EPA 
regulaiiaae  partiining  to  (1H4). 

3  ALARA.  codified  in  10  CFR  Part  20.  caiMS  to  the 
practice  of  maintaiaing  all  radiation  axpoauiee.  to 
wutiaia  and  the  gKural  public  ■•  low  ae  i« 
laaaaaably  acbieraUa. 


n.  Uae  of  Waste  Knowledge  far 
Hazardous  Waste  Detennhiatioas 

The  tise  of  wraste  knowledge  by  a 
generator  and/or  a  TSDF  to  characterize 
mixed  waste  fa  recommended 
throughout  thfa  document  to  eliminate 
unnecessary  or  redundant  waste  testing. 
EPA  interpreta  "waste  knowledge"  or 
"ac(»pteble  knowledge"  of  a  waste 
broadly  to  include,  where  approprfate: 

•  "Process  knowledge"; 

•  Reconfa  of  analyses  performed  by 
generator  or  TSDF  prior  to  the  efEsctive 
date  of  RCRA  regufations;  pr, 

•  A  combination  of  the  above 
informatitwi.  supplemented  with 
chemical  anal]rsfa. 

Process  knowledge  refois  to  detailed 
informaticm  on  i»ocesses  that  generate 
wastes  subject  to  characterization,  or  to 
detailed  information  (e.g.,  waste 
analjrsfa  date  or  studies)  on  wrastes 
generated  from  processes  similar  to  that 
which  generated  the  original  waste. 
Process  knowledge  includes,  for 
example,  waste  analysfa  data  obtained 
by  T^Fs  from  the  specific  generators 
that  sent  the  waste  off-site,  and  waste 
analysfa  cfata  obtained  by  gmerators  or 
TSDFs  from  other  generators,  TSDFs  or 
arees  within  a  facility  that  test 
chemically  identical  wastes.' 


*  For  a  more  detailed  diacutsion  on  prooaa 
knowladgB.  lee  Sectioii  1.5  in  "Wa«te  AaalysU  at 
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Waste  knowledge  is  allowed  by  RCRA 
regulations  for  the  following  ha^rdous 
waste  characterization  determinations: 

•  To  determine  if  a  waste  is 
characteristically  hazardous  (40  CFR 
262.H(cK2))  or  matches  a  RCRA  listing 
in  40  CFR  Part  261,  Subpart  D  (40  CFR 
262.11(a)  and  (b)); 

•  To  comply  with  the  requirement  to 
obtain  a  detailed  chemical/physical 
analysis  of  a  representative  sample  of 
the  waste  under  40  CFR  264.13(a): 

•  To  determine  whether  a  hazardous 
waste  is  restricted  from  land  disposal 
(40  CFR  268.7(a));  and. 

•  To  determine  if  a  restricted  waste 
the  gmerator  is  managing  can  be  land 
disposed  without  further  treatment  (see 
the  generator  certification  in  40  CFR 
268.7(a)(3)  and  information  to  support 
the  waste  knowledge  determination  in 
40  CFR  268.7(a)(6)). 

Hazardous  waste,  including  mixed 
waste,  may  be  characterized  by  waste 
knowledge  alone,  by  sampling  and 
laboratory  analysis,  or  a  combination  of 
waste  knowledge,  and  sampling  and 
laboratory  analysis.  The  use  of  waste 
knowledge  alone  is  appropriate  for 
wastes  that  have  physical  properties 
that  are  not  conducive  to  taking  a 
laboratory  sample  or  performing 
laboratory  analysis.  As  such,  the  use  of 
waste  knowledge  alone  may  be  the  most 
appropriate  method  to  characterize 
mixed  waste  streams  where  increased 
radiation  exposures  are  a  concern. 
Mixed  waste  generators  should  contact 
the  appropriate  EPA  regional  ofBce  to 
determine  whether  they  possess 
adequate  waste  knowledge  to 
chaiBcterize  their  mixed  waste. 

m.  Determinations  by  Generators  That 
a  Waste  b  Hazardous 

A  solid  waste  is  a  RCRA  hazardous 
waste  if  it  meets  one  of  two  conditions: 
(1)  the  waste  is  sp>ecifically  "listed"  in 
40  CFR  Part  261.  Subpart  D.  or,  (2)  the 
waste  exhibits  one  of  the  four 
"characteristics"  identified  in  40  CFR 
Part  261,  Subpart  C.  These 
characteristics  are: 

•  Ignitability: 

•  Oarrosivity; 

•  Reactivity;  or. 

•  Toodcity. 

(a)  Listed  Hazardous  Wastes 

Generators  of  waste  containing  a 
radioactive  and  solid  waste  component 
must  establish  whether  the  solid  waste 
component  is  a  RCRA  hazardous  waste. 
Determinations  of  whether  a  waste  is  a 
listed  hazardous  waste  can  be  made  by 


comparing  information  on  the  waste 
stream  origin  with  the  RCRA  listings  set 
forth  in  40  CFR  Part  261 .  Subpart  D. 
These  listings  are  separated  into  three 
major  categories  or  lists,  and  are 
identified  by  EPA  hazardous  waste 
numbers.  Most  hazardous  waste 
numbers  are  associated  with  a  specific 
waste  description,  specific  processes 
that  produce  wastes,  or  certain  chemical 
compounds.  For  example,  K103  waste  is 
defined  as  "process  residues  from 
aniline  extraction  firom  the  production 
of  aniline."  A  generator  who  produces 
such  residues  should  know,  without  any 
sampling  or  analysis,  that  these  wastes 
are  "listed"  RCRA  hazardous  wastes  by 
examining  the  K103  hazardous  waste 
description  in  the  hazardous  waste  lists. 
Other  hazardous  waste  numbers 
describe  wastes  generated  fit)m  generic 
processes  that  are  common  to  various 
industries  and  activities.  These  wastes 
are  referred  to  as  hazardous  wastes  from 
nonspecific  sources.  Radioactively 
contaminated  spent  solvents  are  the 
most  likely  mixed  wastes  to  be 
nonspecific  source  listed  wastes.  For 
example,  a  generator  using  one  of  the 
F002  halogenated  solvents  (e.g., 
tetrachloroethylene,  trichloroethylene, 
and  chlorobenzene,  etc.)  to  remove 
paint  from  a  radiologically 
contaminated  siir&ce,  can  determine 
that  this  waste  is  a  listed  RCRA 
hazardous  waste  by  examining  the  F002 
waste  definition  for  the  solvent  type, 
and  for  a  solvent  mixture/blend,  the 
percent  solvent  by  volume. 

In  addition  to  wastes  that  are 
specifically  listed  as  hazardous,  the 
"derived  from"  and  "mixture"  rules 
state  that  any  solid  waste  derived  from 
the  treatment,  storage,  or  disposal  of  a 
listed  RCRA  hazardous  waste,  or  any 
solid  waste  mixed  with  a  listed  RCRA 
hazardous  waste,  respectively,  is  itself  a 
listed  RCRA  hazardous  waste  until 
delisted  (see  40  CFR  261.3).^  (Note  that 
soil  and  debris  can  be  managed  as 
hazardous  wastes  if  they  contain  listed 
hazardous  wastes  or  they  exhibit  one  or 
more  hazardous  waste  characteristics. 
See  hazardous  debris  definition  in  40 
CFR  268.2.) 


FadUtlM  That  Generate.  Treat.  Store,  and  Dispose 
of  Hnwdous  Waste*"  OSWER  9938.4-03,  Aptil 
1994. 


^The  "mixture"  and  "derived-from"  rule*  won 
vacated  and  remanded  due  to  EPA's  failure  to 
provide  adequate  notice  and  opportunity  for 
comment  before  their  1980  promulgation,  in  Shell 
Oil  V.  EPA,  No.  80-1532  P.C  Or.  Dec  6,  1991). 
At  the  Court's  suggestion.  EPA  reinstated  the 
"mixture"  and  "dehved-from"  rules  as  interim  final 
until  the  rules  are  revised  through  new  EPA 
rulemaking.  The  "mixture"  and  "derived  from" 
rules  adopted  by  those  States  with  authorized 
RCRA  programs  were  not  affected  by  the  court  case 
or  the  subsequent  reinstatement  by  EPA.  For  farther 
information,  see  57  FR  49278.  October  30. 1992. 
and  60  f7I  60344.  December  21 .  1995. 


Exceptions  to  the  "mixture  rule"  and 
"derived  from"  rules  exist  for  certain 
solid  wastes.  For  example,  wastewater 
discharges  subject  to  Clean  Water  Act 
permits,  under  certain  cjrcumstances, 
are  not  RCRA  hazardous  (see  40  CFR 
261.3(a)(2)(iv)].  Also,  hazardous  wastes 
which  are  listed  solely  for  a 
characteristic  identified  in  Subpart  C  of 
40  CFR  Part  261  (e.g.,  a  F003  spent 
solvent  which  is  listed  only  because  it 
is  ignitable)  are  not  considered 
hazardous  wastes  when  they  are  mixed 
with  a  solid  waste  and  the  resultant 
mixture  no  longer  exhibits  any 
characteristic  of  a  hazardous  waste  (see 
40  CFR  261.3{a)(2)(ili)).  Likewise,  waste 
pickle  liquor  sludge  "derived  from"  the 
lime  stabilization  of  spent  pickle  liquor 
(e.g.,  K062)  is  not  a  RCRA  listed 
hazardous  waste,  if  the  sludge  does  not 
exhibit  a  hazardous  waste  characteristic 
(see  discussion  below  on  characteristic 
hazardous  wastes).  It  should  be  noted, 
however,  that  wastes  such  as  F003  and 
K062  must  meet  LDR  treatment 
standards.  Outside  of  the  exceptions 
mentioned  here  and  in  the  RCRA 
regulations,  a  hazardous  waste  that  was 
generated  via  the  "mixture  rule"  or  the 
"derived  from"  rule  must  be  delisted 
through  a  specific  EPA  petition  process 
for  the  listed  waste  to  be  considered 
only  a  solid  waste,  and  no  longer 
managed  as  a  listed  hazardous  waste 
under  the  RCRA  Subtitle  C  system. 

When  applying  the  mixture  rule  to 
hazardous  wastes,  including  mixed 
wastes,  genwators  should  be  aware  that 
EPA  prohibits  the  dilution  (i.e.,  mixing) 
of  land  disposal  restricted  waste  or 
treatment  residuals  as  a  substitute  for 
adequate  treatment  (see  40  CFR  268.3). 
An  exception  to  the  prohibition  is  the 
dilution  of  purely  corrosive,  and  in 
some  cases,  reactive,  or  ignitable  non- 
toxic wastes  to  eliminate  the 
characteristic,  or  the  aggregation  of 
characteristic  wastes  in  (pre)treatment 
systems  regulated  under  the  Clean 
Water  Act  (55  FR  22665). 

(b)  Characteristic  Hazardous  Wastes 

Hazardous  characteristics  are  based 
on  the  physical/chemical  properties  of 
wastes.  Thus,  physical/chemical  testing 
of  waste  may  be  appropriate  for 
determining  whether  a  waste  is  a 
characteristic  hazardous  waste.  RCRA 
regulations,  however,  do  not  require 
testing.  Rather,  generators  must 
determine  whether  the  waste  is  a  RCRA 
hazardous  waste.  Such  a  determination 
may  be  made  based  on  one's  knowledge 
of  the  materials  or  chemical  processes 
that  were  used.  EPA's  regulations  are 
clear  on  this  point  40  CFR  262.11(c) 
states: 


.  .  if  the  waste  is  not  listed  (as 
hazardous  waste)  in  Subpart  D  [of  40  CFR 
Part  261],  the  generator  must  then  determine 
whether  the  waste  is  idmitified  in  Subpart  C 
of  40  CFR  Part  261  by  either 

(1)  Testing  the  wasta  according  to  the 
methods  set  forth  in  Subpart  C  of  40  CFR  Part 
261 ,  or  anmrriing  to  an  equivalent  method 
approved  by  the  Administrator  under  40  CFR 
260.21:  or 

(2)  Applying  knowledge  (emphasis  added) 
of  the  hazudous  characteristic  of  the  waste 
in  li^t  of  the  materials  or  the  processes 
used" 

Therefore,  where  sufficient  material 
or  process  knowledge  exists,  the 
generator  need  not  test  the  waste  to 
make  a  hazardous  characteristic 
ddtermination,  although  generators  and 
subsequent  handlers  would  be  in 
violation  of  RCRA,  if  they  managed 
hazardous  waste  erroneously  classified 
as  non-hazardous,  outside  of  the  RCRA 
hazardous  waste  system.  For  this 
reason,  facilities  wishing  to  minimize  - 
testing  often  assume  a  questionable 
waste  is  hazardous  and  handle  it 
accordingly. 

A  generator  must  also  comply  with 
the  land  disposal  restriction  regulations 
in  40  CFR  268  which  require  the 
generator  to  determine  whether  the 
waste  is  prohibited  from  land  disposal 
(refer  to  Section  V  for  a  detailed 
discussion  of  these  requirements)."  With 
respect  to  the  hazardous  characteristic, 
and  the  determination  as  to  whether  a 
waste  is  restricted  from  land  disposal 
under  40  CFR  268.7(a),  a  generator  may 
select  the  option  of  using  waste 
knowledge.  However,  if  the  waste  is 
determined  to  be  land  disposal 
restricted  in  40  CFR  268.7(a),  some 
testing  will  generally  be  required  prior 
to  land  disposal,  except  where 
technologies  are  specified  as  the 
treatment  standard.  For  mixed  waste, 
EPA  recommends  that  the  frequency  of 
such  testing  be  held  to  a  minimiim,  in 
order  to  avoid  duplicative  testing  and 
repeated  exposure  to  radiation. 

In  determining  whether  a  radioactive 
waste  is  a  RCRA  hazardous  waste,  the 
generator  may  test  a  surrogate  material 
(i.e.,  a  chemically  identical  material 
with  significantly  less  or  no 


■Generators  who  also  treat  their  waste  are  subject 
to  the  requirements  for  treatment  SKilities  unless 
they  treat  waste  in  accumulation  tanks,  containm. 
or  containment  buildings,  for  90  days  or  laas  in 
accordance  with  40  CFR  262.34(a).  Treatmenl 
hcilitias  must  periodically  teal  tfaia  treated  waste 
residue  from  prohibited  wastes  to  detannine 
whether  it  meeto  the  beat  demonstrated  available 
technology  (BOAT)  traatmMit  standards  and  may 
not  rely  on  matarials  and  process  knowledge  to 
make  this  datannination  (40  CFR  268.7(b)).  This 
testing  must  be  conducted  acoortling  to  the 
fraquMicy  spedfiad  in  the  facility's  waste  analysis 
plan  (refer  to  Section  IV  of  this  guidance  for  a 
detailed  disawaion  of  treatment,  storage,  and 
diapoaal  facility  raquiieoienta). 


radioactivity)  to  determine  the  RCRA 
status  of  the  radioactive  waste.  This 
substitution  of  a  surrogate  material  may 
either  partially  or  completely  supplant 
the  testing  of  the  waste.  A  surrogate 
material,  however,  should  only  be  used 
if  the  surrogate  material  faithfully 
represents  Uie  hazardous  constituents  of 
the  mixed  waste.'  The  following 
example  discusses  the  use  of  surrogates. 
A  generator  is  required  to  determine  if 
a  prticess  waste  stream  containing  lead 
(D008)  exceeds  the  regulatory  level  of 
5.0  milligrams  per  liter  for  the  toxicity 
characteristic  (40  CFR  261.24).  If  this 
detmnination  caimot  be  made  based  on 
material  and  process  knowledge  only, 
the  generator  would  need  to  test  the 
hazudous  material.  Rather  than  testing 
the  radioactive  waste  stream,  the 
generator  may  opt  to  test  a  surrogate  or 
chemically  identical  non-radioactive,  or 
lower  activity,  radioactive  waste  stream 
generated  by  similar  maintenance 
activities  in  another  part  of  the  plant 
This  substitution  of  materials  is 
acceptable  as  long  as  the  surrogate 
material  faithfully  represents  the 
characteristics  of  the  actual  waste,  and 
testing  provides  sufficient  information 
for  the  generator  to  reasonably 
determine  if  the  waste  is  hazardous 
under  RCRA.  Non-radioactive  or  lower 
activity  quality  control  samples/species 
and  spiked  solutions,  fur  instance,  are 
acceptable  to  minimize  exposure  to 
radiation  from  duplicative  mixed  waste 
testing. 

As  part  of  the  hazardous  waste 
determination,  a  generatiw  must 
document  test  results  or  other  data  and 
methods  that  it  used.  Specifically,  40 
CFR  262.40(c)  states  that  "a  generator 
must  keep  records  of  any  test  results, 
waste  analyses,  or  other  determinations 
made  in  accordance  with  40  CFR  262.11 
for  at  least  three  years  from  the  date  that 
the  vraste  was  last  sent  to  on-site  or  off- 
site  treatment,  storage,  or  disposal." 
Section  V  of  this  guidance  contains 
information  on  record  keeping 
requirements  for  land  disposal  restricted 
hazardous  (and  mixed)  wastes. 

In  summary,  testing  listed  wastes  to 
make  the  haaardous  waste 
determination  is  not  necessary,  because 
most  RCRA  hazardous  waste  codes  or 
listings  identify  specific  waste  streams 
from  specific  processes  or  specific 
categories  of  wastes.  Testing  will  most 
often  occur  to  determine  if  a  waste 
exhibits  a  hazardous  characteristic. 
However,  testing  is  not  required  if  a 


generator  has  sufficient  knowledge 
about  the  waste  and  its  physical/ 
chemical  properties  to  determine  that  it 
is  non-hazardous.  ■<>  It  is  recognized  that 
certain  mixed  waste  streams,  such  as 
wastes  from  remediation  activities  or 
wastes  produced  many  years  ago,  may 
have  to  be  identified  using  laboratory 
analysis,  because  of  a  lack  of  waste  or 
process  information  on  these  waste 
streams.  Nonetheless,  hazardous  waste 
determinations  based  on  generator 
knowledge  can  be  used  to  reduce  the 
sampling  of  mixed  waste  and  prevent 
lumecessary  exposure  to  radioactivity. 
The  same  principle  holds  for  a 
generator's  determination  that  a  waste  is 
subject  to  the  RCRA  land  disposal 
restrictions  in  40  CFR  268.7(a). 

IV.  Testing  Protocob  ibr  Characteristics 

When  testing  is  conducted  to 
determine  whether  a  waste  is  a  RCRA 
hazardous  waste,  there  are  acceptable 
test  protocols  or  criteria  foreach  of  the 
four  characteristics.  Testing  for 
characteristics  must  be  done  on  a 
representative  sample  of  the  waste  or 
using  any  applicable  sampling  methods 
specified  in  Appendix  I  of  40  CFR  261." 

lgpitability—¥at  liquid  wastes,  other  than 
aqueous  solutions  containing  by  volume  less 
than  24  percent  alcohol,  the  flash  point  is  to 
be  determined  by  a  Pensky-Martens  Gosed 
Cup  Tester,  using  the  test  method  specified 
in  American  Society  of  Testing  and  Materials 
(ASTM)  Standard  0-93-79  or  0-93-SO,  or  a 
Setaflash  Closed  Cup  Tester,  using  the  test 
method  specified  in  ASTM  Standard  D- 
3278-78,  or  as  determined  by  an  equivalent 
test  method  apprtived  by  the  Administrator 
under  procedures  set  forth  in  40  CFR  260.20 
and  260.21  (see  "Test  Methods  for  Evaluating 
Solid  Waste,  Physical/Chemical  Methods." 
3rd  Ed.,  as  amended,  EPA,  OSWER,  SW-846, 
Methods  1010  and  1020  ii).  (Non-liquid 


'This  definition  of  surrogate  should  not  tie 
confused  with  the  definition  of  surrogate  for  the 
purpoaaa  of  sampling  and  analysis  qtulity  control 
in  Section  1.1.8  of  "EvafuatiitgSoifid  Watte— 
Volume  lA:  laboratory  Tea  Methods  '   inual 
Phytical/Cheaucal  Methodt." 


■*Note  that  characteristic  only  wastes  (which  am 
neither  wastewater  mixtures  or  RCRA  listed 
hazardous  wastes  when  generated)  may  be  treated 
so  that  they  iu>  longer  exiiibit  any  of  the  four 
characteristics  of  a  hazardous  waste.  However, 
these  wastes  may  stiU  be  subject  to  the 
requirements  of  40  CFR  Part  268.  even  if  they  no 
longer  exhibit  a  hazardous  characteristic  at  the 
point  of  land  disposal.  After  treatment  this  waste 
must  not  exhibit  any  RCRA  hazardous  waste 
characteristic  and  must  meet  applicable  treatmenl 
standards  l>efbre  it  can  be  coiuidered  ■  non- 
hazardous  waste  (see  57  FR  37263,  August  18,  1992. 
and  58  FR  29869.  May  24, 1993). 

■■Note  that  hazardous  and  mixed  waste  samples 
analysed  for  waste  characteristics  or  composition, 
and  samples  undergoing  treatability  studies  may  lia 
exempt  from  all  or  part  of  the  RCRA  regulations  if 
they  are  managed  in  accordance  with  40  CFR  281.4 
(d).(e)or(f). 

■'EPA  incorporated  by  reference  into  the  RCRA 
regulations  (58  FR  46040.  August  31 ,  1993).  a  third 
edition  (and  its  updatea)  of  "Test  Methods  for  the 
Evaluation  of  Solid  Waste.  Physical/Chemical 
Methods."  The  updates  can  be  found  in 60  FR  3089. 
January  13. 1995  (update  n).  59  FR  iS^janoMry  4, 
1994  (update  HA),  60  FB 17001,  April  4, 199& 
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wastes,  compressed  gases,  and  oxidizers  may 
exhibit  the  characteristic  of  ignitability  as 
described  in  40  CFR  261.21  (a)(2-4).) 

Convsivity — For  aqueous  solutions,  the  pH 
is  to  be  detennined  by  a  pH  meter  using 
either  an  EPA  test  method  (i.e.,  SW-846. 
Method  9040  or  an  equivalent  test  method 
approved  by  the  Administrator  under 
procedures  set  forth  in  40  CFR  260.20  and 
280.21.)  For  liquids,  steel  corrosion  is  to  be 
determined  by  the  test  method  specified  in 
National  Association  of  Corrosion  Engineers 
(NACE)  Standard  TM-01-69  as  standiardized 
in  "Test  Methods  for  Evaluating  Solid  Waste, 
Physical/Chemicjil  Methods,"  3rd  Ed.,  as 
amended  (EPA,  OSWER.  SW-846,  Method 
1110).  or  an  equivalent  test  method  approved 
by  the  Administrator  under  procedures  set 
forth  in  40  CFR  260.20  and  280.21. 

Reactivity— Then  are  no  specified  test 
protocols  for  reactivity.  40  CFR  281.23 
defines  reactive  wastes  to  include  wastes  that 
have  any  of  the  follovring  properties:  (1) 
normally  unstable  and  readily  undergoes 
violent  change  without  detonating;  (2)  reacts 
violently  with  water.  (3)  forms  potentially 
explosive  mixtures  with  water,  (4)  generates 
dangerous  quantities  of  toxic  fumes,  gases,  or 
vapors  when  mixed  with  water,  (5)  in  the 
case  of  cyanide-  or  sulfide-bearing  wastes, 
generates  dangerous  qiiantities  of  toxic 
fumes,  gases,  or  vapors  when  exposed  to 
acidic  or  alkaline  conditions:  (6)  explodes 
when  subjected  to  a  strong  initiating  force  or 
if  heated  under  confinement;  (7)  explodes  at 
standard  temperature  and  pressure;  or  (8)  fits 
within  the  Department  of  Transportation's 
forbidden  explosives.  Class  A  explosives,  or 
Class  B  explosives  classifications.'^ 

EPA  has  elected  to  rely  on  a  descriptive 
definition  for  these  reactivity  properties 
because  of  inherent  deficiencies  associated 
with  available  methodologies  for  measuring 
such  a  varied  class  of  efiects,  with  the 
exception  of  the  profwrties  discussed  in  No. 
5,  above.  The  method  used,  as  guidance  but 
not  required,  to  quantify  the  reactive  cyanide 
and  sulfide  bearing  wastes  is  provided  in 
Chapter  7  of  "Test  Methods  for  Evaluating 
Solid  Waste.  Physical/Chemical  Methods," 
3h1  Ed.,  as  amended.  EPA.  OSWER,  SW-846. 

Toxicity  Characteristic — The  test  method 
that  may  be  used  to  determine  whether  a 
waste  exhibits  the  toxicity  characteristic  (TC) 
is  the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP).  as  described  in  40  CFR 
Part  261,  Appendix  11  (SW-846.  Method 
1311).  The  TCLP  was  modified  and  revised 
in  55  FR  11798.  March  29,  1990.  Note  that 
this  revised  TCLP  is  used  (in  most  cases)  for 
land  disposal  restriction  compliance 
determinations  as  well.  Differences  between 
the  TCLP  and  the  previously  required 
Extraction  Procedure  (£P)  include  improved 


analysis  of  the  leaching  of  organic 
compounds,  the  elimination  of  constant  pH 
adjiutment.  the  addition  of  a  milling  or 
grinding  requirement  for  solids  (waste 
material  solids  must  be  milled  to  particles 
less  than  9.5  mm  in  size),  and  other  more 
detailed  alteratior»s.'*  Additionally,  the  TC 
rule  added  25  organic  compounds  to  the 
toxicity  characteristic. 

The  TCLP  (Method  1311) 
recommends  the  use  of  a  minimum 
sample  size  of  100  grams  (solid  and 
liquid  phases  as  described  in  Section 
7.2).  For  mixed  waste  testing,  sample 
sizes  of  less  than  100  grams  can  be 
used,  if  the  analyst  can  demonstrate 
that  the  test  is  still  sufficiently  sensitive 
to  measure  the  constitueats  of  interest  at 
the  regulatory  levels  specified  in  the 
TCLP  and  representative  of  the  waste 
stream  being  tested.  Other  variances  to 
the  published  testing  protocols  are 
permissible  (under  40  CFR  260.20-21). 
but  must  be  approved  prior  to 
implementation  by  EPA.  Use  of  a 
sample  size  of  less  than  100  grams  is 
highly  recommended  for  mixed  wastes 
with  concentrations  of  radionuclides 
that  may  present  serious  radiation 
exposure  hazards. 

Additionally,  Section  1.2  of  the  TCLP 
allows  the  option  of  performing  a  "total 
constituent  analysis"  on  a  hazardous 
waste  or  mixed  waste  sample,  instead  of 
the  TCLP.  Section  1.2  of  Method  1311 
states: 

If  a  total  analysis  of  the  waste 
demonstrated  that  the  individual  analytes  are 
not  present  in  the  waste,  or  that  they  are 
present,  but  at  such  low  concentrations  that 
the  appropriate  regulatory  levels  could  not 
possibly  be  exceeded,  the  TCLP  need  not  be 
nm. 

For  homogenous  samples,  the  use  of 
total  constituent  analysis  in  this  manner 
eliininates  the  need  to  grind  or  mill 
solid  waste  samples.  The  grinding  or 
milling  step  in  the  TCLP  has  raised 
AlARA  concerns  for  individuals  who 
test  mixed  waste.  The  use  of  total 
constituent  analysis,  instead  of  the 
TCLP,  may  also  minimize  the  generation 
of  secondary  mixed  or  radioactive  waste 
through  the  use  of  smaller  sample  sizes 
and  reduction,  or  elimination,  of  high 
dilution  volume  leaching  procedures. 


(update  UB),  and  62  FH  32452.  June  13.  1996 
(update  m).  Hazardous  and  mixed  waste  generators 
•nd  managMsaat  facilities  should  verify  that  the 
analytical  — IhnH  that  they  use  to  analyze 
hazsdous  waste  has  not  been  superseded  in  the 
third  edition. 

*'Wbsa  avaluating  test  protocols  for  explosive 
■Bixad  waste,  consideration  should  be  given  to  the 
likelihood  for  dispersing  radioactivily  during 
detonation.  Using  process  luiowledge  or  a  surrogate 
1  would,  in  moet  instances,  be  appropriate 


■*Note  that  when  using  the  TCXP,  if  any  liquid 
fraction  of  the  waste  positively  determines  that 
hazardous  constituents  in  the  waste  are  abow 
regulatory  levels,  then  it  is  not  necessary  to  analyze 
the  remaining  fractions  of  the  waste.  Extraction 
using  the  zero  heedspace  extraction  vessel  (ZHE)  is 
not  required,  furthermore,  if  the  analysis  of  on 
extract  obtained  using  a  bottle  extractor 
demonstrates  that  the  concentration  of  a  volatile 
compound  exceeds  the  specified  regulatory  levels. 
The  use  of  a  bottle  extractor,  however,  may  not  be 
used  to  demonstrate  that  the  concentration  of  a 
volatile  compound  is  below  regulatory  levels  (40 
CFR  Part  261  Appendix  II  Sections  1.3  and  .4). 


Flexibility  in  Mixed  Waste  Testing 

Flexibility  exists  in  the  hazardous 
waste  regulations  for  generators,  TSDFs, 
and  mixed  waste  permit  writers  to  tailor 
mixed  waste  sampling  and  analysis 
programs  to  address  radiation  hazards. 
For  example,  upon  the  request  of  a 
generator,  a  person  preparing  a  RCRA 
permit  for  a  TSDF  has  the  flexibiUty  to 
minimize  the  frequency  of  mixed  waste 
testing  by  specifying  a  low  testing 
frequency  in  a  facility's  waste  analysis 
plan.  EPA  believes,  as  stated  in  55  FR 
22669,  Jime  1. 1990,  that  "the  frequency 
of  testing  is  best  determined  on  a  case- 
by-case  basis  by  the  permit  writer." 

EPA's  hazardous  waste  regulations 
also  allow  a  mixed  waste  facility  the 
latitude  to  change  or  replace  EPA's  test 
methods  (i.e..  Test  Methods  for 
Evaluating  Solid  Waste  (SW-646))  to 
address  radiation  exposure  concerns. 
There  are  only  fourteen  sections  of  the 
hazardous  waste  regulations  that  require 
the  use  of  specific  test  methods  or 
appropriate  methods  foimd  in  SW-846 
which  are  outiined  in  Appendix  A.*' 
However,  any  person  can  request  EPA 
for  an  equivalent  testing  or  analytical 
method  that  would  replace  the  required 
EPA  method  (see  40  CFR  260.21). 

In  a  recent  amendment  to  the  testing 
requirements,  EPA  added  language  to 
SW-846  that  describes  fourteen 
citations  in  the  RCRA  program  (listed  in 
Appendix  A)  where  the  use  of  SW-846 
methods  is  mandatory  (Update  D,  60  FR  /^ 
3089.  January  13, 1995).  In  all  other 
cases,  the  RCRA  program  fimctions 
under  what  we  call  the  Performance 
Based  Measurement  System  (PBMS) 
approach  to  monitoring.  Language 
clarifying  this  approach  was  included  in 
the  final  FR  Notice  which  promulgated 
Update  in  (62  FR  32542,  June  13, 1997) 
and  in  appropriate  sections  (Disclaimer, 
Preface  and  Overview,  and  Chapter  2)  of 
SW-846.  Under  PBMS,  the  regulation 
and/or  permit  focus  is  on  the  question(s) 
to  be  answered  by  the  monitoring,  the 
degree  of  confidence  (otherwise  known 
as  the  Data  Quality  Objective  (DQO))  or 
the  measurement  qualify  objectives 
(MQO)  that  must  be  achieved  by  the 
permittee  to  have  demonstrated 
compliance,  and  the  specific  data  that 
must  be  gathered  and  documented  by 
the  permittee  to  demonstrate  that  the 
objectives  were  actually  achieved.  "Any 
reliable  method"  may  be  used  to 
demonstrate  that  one  can  see  the 
analytes  of  concern  in  the  matrix  of 


concern  at  the  levels  of  concern. 
Additional  isference  documents  on  the 
characterixation  and  testing  methods  are 
listed  in  Appendix  C. 

NRC  reguutions  do  not  describe 
.specific  testing  requirements  for  wastes 
to  determine  ii  a  waste  is  radioactive. 
However,  both  NRC  and  Department  of 
Transportation  regulations  contain 
requirements  appucable  to 
characterizing  the  radioactive  content  of 
the  waste  before  shipment.  For  example, 
NRC's  regulations  in  10  CFR  20.2006 
require  that  the  waste  manifest  include, 
as  completely  as  practicable,  the 
radionuclide  identify  and  quantify,  and 
the  total  radioactivity.  NRC  regulations 
also  require  that  generators  determine 
the  disposal  Class  of  the  radioactive 
waste,  and  outline  waste  form 
requimnents  that  must  be  met  before 
the  waste  is  suitable  for  land  disposal. 
These  regulations  are  referenced  in  10 
CFR  20.2006.  and  are  outlined  in  detail 
at  10  CFR  61.55  and  61.56.  Mixed  waste 
generators  are  reminded  that  both  RCRA 
waste  testing  and  NRC  waste  form 
requirements  must  be  satisfied. 
'Gfloentors  may  also  be  required  to 
amend  their  NRC  or  Agreement  State 
licensas  in  order  to  perform  the  tests 
required  under  RCRA.  In  addition,  if  an 
NRC  licensee  uses  an  outside  labcnatory 
to  test  his  or  her  waste,  that  laboratory 
may  be  required  to  poesess  an  NRC  at 
Agreement  State  license.  It  is  the 
rasponsibilify  of  the  generator  to 
determine  if  the  outside  laboratory 
possesses  the  proper  license(s)  prior  to 
transferring  tlM  waste  to  the  l^xnatoiy 
for  tasting. 

Wb«re  radioactive  wastes  (or  wastes 
suspected  of  being  radioactive)  are 
involved  in  testing,  it  has  been 
suggested  that  the  testing  requirements 
of  nCRA  may  nm  coimter  to  the  aim* 
of  the  AEA.  The  AEA  requirements  that 
have  raised  inconsistency  concerns  with 
respect  to  RCRA  testing  procedures 
include  ALARA.  criticalify,  and 
security.  Neither  EPA  nor  NRC  is  aware 
ef  any  specific  instances  where  RCRA 
compliance  has  been  inconsistent  with 
the  AEA.  However,  both  agencies 
acknowledge  the  polmtial  for  an 
inconsistency  to  occur.''  A  licensee  or 
applicant  who  suspects  that  an 
inconsistency  may  exist  should  contact 
both  the  AEA  and  RCRA  regulatory 
agencies.  These  regulatory  agencies  may 
deliboate  and  coiuult  on  whether  there 
is  an  unrasolvahle  inconsistency  and.  if 
one  exists,  they  may  attempt  to  fa«l>|nn 


the  necessary  relief  from  the  particular 
RCRA  provision  that  gives  rise  to  the 
inconsistency.  However,  all  other  RCRA 
regulatory  requirements  would  apply. 
That  is,  such  a  conclusion  does  not 
relieve  hazardous  waste  fecilify  owner/ 
operators  of  the  responsibilify  to  ensure 
that  the  mixed  waste  is  managed  in 
accordance  with  all  other  applicable 
RCRA  r^ulatory  requirements.  Owner/ 
operators  of  mixed  waste  facilities  are 
encouraged  to  address  and  docimient 
this  potential  situation  and  its 
resolution  in  the  RCRA  fecihfy  waste 
analysis  plan  which  must  be  submitted 
Mdth  the  Part  B  permit  application,  or 
addressed  in  a  permit  mrwjif^^tion 

Both  agencies  also  believe  that  the 
potential  for  inconsistencies  can  be 
reduced  significanUy  by  a  better 
imdentanding  of  the  RCRA 
requirements,  a  greater  reliance  on 
materials  and  procesa  knowledge,  the 
use  of  sunogate  materials  when 
possible,  and  the  use  of  controlled 
atmosphere  apparatuses  for  mixed  waste 
testing.  Where  testing  is  conducted,  the 
use  of  glove  boxes  and  other  controlled 
atmosphere  apparatuses  during  the 
testing  of  the  radioactive  waste  material 
lessens  radiation  exposure  concerns 
significantiy.  These  protective  measures 
may  also  help  to  reconcile  the  required 
testing  requirements  (including  milling) 

with  concerns  about  maintninitig 

exposures  to  radiation  ALARA  and 
complying  with  other  AEA  protective 
standartls.  If  such  protective  measures 
do  not  exist,  or  do  not  adequately 
reduce  individual  exposure  to  radiaticm 
or  address  othw  fectors  of  concern, 
relief  may  be  available  under  Section 
1006  of  RCRA. 


V.  OMmninatioiH  Iqr ' 
Stavage.  or  IN^oaal  FadUty  Ownv/ 
Operates*  aad  Certain  Gaaeralan  to 
Wa 


General  Waste  Analysis 

Owner/opwaton  of  facilities  that 
treat,  store,  or  dispose  of  hazardous 
wastes  must  obtain  a  chemical  and 
ph]rsical  analysis  of  a  representative 
sample  of  the  waste  (see  40  CFR  264.13 
for  permitted  fedlities.  or  40  CFR 
265.13  for  mterim  status  fecilitiea).  f 
The  purpose  of  this  analysis  is  to  assure 
that  owner/operators  have  sufficient 
information  on  the  properties  of  the 
waste  to  be  able  to  treat,  store,  or 


•>  With  the  exception  of  the  fourteen  areas  (sae 
Appendix  D)  where  test  methods  are  required  by 
hazardous  waste  regulation,  use  of  EPA's  Teat  • 
Methods  for  the  Evaluation  of  Solid  Watte  (SW- 
S46)  is  not  required,  and  should  be  viewed  as 
guidance  on  acceptable  sampling  and  analysis 
method*. 


**  An  inooatistanqr  occufs  wfaao  cenpliMM 
with  one  statute  or  sol  of  ragulations  would 
oaoaaaarily  cauae  non-wpHanca  with  the  othor.  It 
may  mem  fccoi  a  variety  of  coosidaratioas, 
liM:lwdtBg  tboaa  rrialod  to  oocnpatiooal  axpoaura. 
criUcality,  and  other  safaguards. 


■^  A  lapfaaantative  aample  is  defined  in  40  CFR 
ZSaiO  as  "a  aample  irfa  imivane  or  whole  (a.g.. 
waste  pile,  lagoon,  poond  water)  which  CH  be 
aaqtactod  to  exhibit  the  avenge  propwtiaa  of  the 
univeraa  or  whole."  For  fuitbar  guidntce  see 
Chapter  9  of  the  EPA's  tastily  gnidanoa  aititled 
Test  Methods  for  Bvalaating  Solid  Waate  or  SW- 
S4«. 


dispose  of  the  waste  in  a  safe  and 
apraopriate  manner. 

'The  waste  analysis  may  include  data 
developed  by  the  generator,  and 
existing,  published,  or  dociunented  data 
on  the  hazardous  waste  or  on  hazardous 
waste  generated  from  similar  processes. 
In  some  instances,  however,  information 
supplied  by  the  generator  may  nek  fully 
satisfy  the  waste  analysis  requirement 
For  example,  in  order  to  treat  a 
particular  waste,  one  may  need  to  know 
not  only  the  chemical  composition  of 
the  waste,  but  also  its  compatibilify 
with  the  techniques  and  chemical 
reagents  used  at  the  treatment  fecihfy. 
Where  such  information  is  not 
otherwise  available,  the  owner/operator 
will  be  responsible  for  gathering 
relevant  data  on  the  waste  in  order  to 
ensure  its  proper  managemenL 

The  analysis  must  be  repeated  only  if 
the  previous  analyses  are  inaccurate  or 
needs  updating.  EPA  regulations  at  40 
CFR  264.13(aX3)  do  require  that,  at  a 
minimum,  a  waste  must  be  re-analvsed 
ifc  ' 

(1)  The  ownar/tmarator  is  notified,  or  has 
iMson  to  believe,  that  the  procew  or 
operation  gsneratiag  the  waste  has  changed 
(in  a  way  such  that  tlw  hazardotia  property 

or  chamctacistics  of  the  vraste  would  changB): 
and 

(2)  For  off-site  facilities,  when  the  raetiits 
of  the  verification  analysis  indicate  that  the 
(onnpoaition  or  characteristics  of  the]  WMte 
does  not  matrh  the  accompanying  munifaft 
or  shipping  paper. 

The  requirements  and  frequency  of 
wasto^anal]rsis  for  a  given  facilify  are 
described  in  the  facility's  waste  analysis 
plan.  As  reqiurad  t^  40  CFR  264.13(b), 
the  waste  analysis  plan  mtist  specify  the 
parameters  for  which  each  hanrdoiu 
waste  will  be  analyzed;  the  rationale  for 
selecting  these  parameters  (i.e.,  how 
analysis  for  these  parameters  will 
provide  stiffident  information  on  the 
waste's  properties);  and  the  test 
methods  that  will  he  used  to  test  for 
these  parameters.  The  waste  analysis 
plan  also  must  specify  the  sampling 
method  that  will  be  lised  to  obtain  a 
representative  sample  of  the  waste  to  be 
aiulyzed;  the  frsquency  with  which  the 
initial  analyus  of  the  waste  will  be 
reviewed  or  repeated,  to  ensure  th^  the 
analysis  is  accurate  and  up  to  date;  and, 
for  off-site  fecilities,  the  waste  analyses 
to  be  supplied  by  the  hazardous  wwte 
generaton.  FinaUy,  the  waste  analysis 
plan  must  note  any  additional  waste 
analysis  requirements  specific  to  the 
waste  management  method  employed, 
stich  as  the  analysis  of  the  %vaste  feed  to 
he  burned  in  an  incinerator. 

The  appropriate  parameten  for  each 
waste  anafysis  plan  are  determined  on 
an  individual  basis  as  part  of  the  permit 
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application  review  process.  To  reduce 
the  inherent  hazards  of  sampling  and 
analyzing  radioactive  material,  and  in 
particular,  the  potential  risk  to  workers 
from  exposure  to  radiation  posed  by 
duplicative  testing  of  mixed  wastes, 
redundant  testing  by  the  generator  and 
off-site  facilities  should  be  avoided.  In 
addition,  waste  analysis  plans  must 
include  provisions  to  keep  exposures  to 
radiation  ALARA,  and  incorporate 
relevant  A£A-related  requirements  and 
regulations. 

Analysis  Required  to  Verify  Off-site 
Shipments 

The  owner/operator  of  a  focility  that 
receives  mixed  waste  firam  off-site  must 
inspect  and,  if  necessary,  analyze  each 
hamrdous  waste  shipment  received  at 
the  facility  to  verify  that  it  matches  the 
identity  of  the  waste  specified  on  the 
accompanying  LOR  notification  or 
manifest  (see  40  CFR  264.13  or 
265.13(c)).  This  testing  is  known  as 
verification  testing.  Such  inspections 
and  analysis  will  follow  sampling  and 
testing  procedures  set  forth  in  the 
facility's  waste  analysis  plan,  which  is 
kept  at  the  fJacility. 

ft  should  also  be  emphasized  that, 
where  analysis  is  necessary.  RCRA 
regulations  do  not  necessarily  require 
the  analysis  of  every  movement  of  waste 
received  at  an  off-site  facility.  As 
explained  above,  the  purpose  of  the 
waste  analysis  is  to  verify  that  the  waste 
received  at  off-site  facilities  is  correctly 
identified,  and  to  provide  enough 
information  to  ensure  that  it  is  properly 
managed  by  the  facilities. 

For  example,  if  a  facility  receives  a 
shipment  of  several  sealed  drums  of 
mixed  waste,  a  representative  sample 
from  only  one  drum  may  be  adequate, 
if  the  owner /operator  has  reason  to 
believe  that  the  chemical  composition  of 
the  waste  is  identical  in  every  dnmi.  In 
such  a  case,  the  drum  containing  the 
least  amount  of  measurable  radioactivity 
could  be  sampled  to  minimize  radiation 
exposures  (variations  in  radioactivity  do 
not  necessarily  suggest  different 
chemical  composition).  This  procedure 
also  woidd  apply  to  a  shipment  of 
several  types  of  waste.  If  the  owner/ 
operator  has  reason  to  believe  that  the 
drums  in  the  shipment  contain  different 
wastes,  then  selecting  a  representative 
sample  might  involve  drawing  a  sample 
from  each  drum  or  drawing  a  sample 
from  one  drum  in  each  "set"  of  drums 
containing  identical  wastes.  Once  this 
waste  analysis  requirement  has  been 
satisfied,  routine  retesting  of  later 
shipments  would  not  be  required  if  the 
owner/operator  can  determine  that  the 
properties  of  the  waste  he  or  she 
manages  will  not  change- 


Fingerprint  Analysis  Versus  Full  Scale 
Analysis 

Full  scale  analjrsis  (i.e.,  detailed 
physical  and  chemical  analysis)  may  be 
used  to  comply  with  the  waste  analysis 
plan,  including  verification  of  off-site 
shipments.  However,  for  mixed  waste, 
abbreviated  analysis  or  "fingerprint 
analysis"  may  be  more  appropriate  to 
meet  general  waste  analysis 
requirements.  The  test  procedure  should 
be  determined  on  a  case-by-case  basis. 

Fingerprint  analysis  (which  may 
involve  monitoring  pH,  percent  water, 
and  cyanide  content)  is  particularly 
recommended  for  mixed  waste  streams 
with  high  radiation  levels  that  are 
received  by  an  off-site  TSDF  for  ROIA 
waste  manifest  verification  purposes.  It 
may  be  appropriate  to  use  full  scale 
analysis,  instead  of,  or  after,  fingerprint 
analyses,  if  the  facility  suspects  that  the 
waste  was  not  accurately  characterized 
by  the  generator,  information  provided 
by  a  generator  is  incomplete,  waste  is 
received  for  the  first  time,  or  the 
generator  changes  a  process  or  processes 
that  produced  the  waste. 

Generators  Who  Treat  LDR  Prohibited 
Waste  In  Tanks,  Containers  or 
Containment  Buildings  To  Meet  LDR 
Treatment  Requirements 

Hazardous  waste  generators  may  treat 
hazardous  wastes  in  tanks  or  containers 
without  obtaining  a  permit  if  the 
treatment  is  done  in  accordance  with 
the  accumulation  timeframes  and 
requirements  in  40  CFR  262.34. 
However,  generators  who  treat 
hazardous  waste  (including  mixed 
wastes)  to  meet  the  EPA  treatment 
standards  for  land  disposal  prohibited 
wastes  must  also  prepare  a  waste 
analysis  plan  similar  to  that  prepared  by 
TSDFs.  The  plan  must  be  based  on  a 
detailed  analysis  of  a  representative 
sample  of  the  LDR  prohibited  waste  that 
will  be  treated.  In  addition,  the  plan 
should  include  all  the  information  that 
is  necessary  to  treat  the  waste,  including 
the  testing  frequency  (See  40  CFR 
268.7(aK5)). 

VI.  DetarmiBatioiu  Under  the  Land 
Disposal  Restrictions 

Generators,  as  well  as  treatment 
facilities  and  land  disposal  facilities, 
that  handle  mixed  waste  may  have  to 
obtain  or  amend  their  radioactive 
materials  licenses  if  they  test  or  treat 
mixed  waste  under  the  LDRs.  The 
following  discussion  assumes  that 
generators  and  treatment  and  disposal 
facilities  have  satisfied  the  requirement 
to  obtain,  or  amend,  their  radioactive 
materials  licenses,  as  appropriate. 

Waste  knowledge  may  also  be  used  to 
satisfy  certain  waste  characterization 


requirements  imposed  by  the  LDRs  tor 
mixed  wastes.  The  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  RCRA 
(P.L.  98-616),  enacted  on  November  8, 
1984,  established  the  LDR  program.  This 
Congressionally  mandated  program  set 
deadlines  (RCRA  Sections  3004(d)-(g}) 
for  EPA  to  evaluate  all  hazardous  wastes 
and  required  EPA  to  set  levels,  or 
methods,  of  treatment  which  would 
substantially  diminish  the  toxicity  of 
the  waste,  or  minimize  the  likelihood  of 
migration  of  hazardous  constituents 
from  any  RCRA  waste.  Beyond  specified 
dates,  prohibited  wastes  that  do  not 
meet  the  treatment  standards  before 
they  are  disposed  of,  are  banned  from 
land  disposal  unless  they  are  disposed 
of  in  a  so-called  "no-migretion"  imit 
(i.e.,  a  unit  where  the  EPA 
Administrator  has  granted  a  petition 
which  successfully  demonstrated  to  a 
reasonable  degree  of  certainty  that  there 
will  be  no  migration  of  hazardous 
constituents  from  the  disposal  unit  for 
as  long  as  the  wastes  remain 
hazardous)(40  CFR  268.6).  Certain 
categories  of  prohibited  wastes  also  may 
be  granted  extensions  of  the  effective 
dates  of  the  land  disposal  prohibitions 
(i.e.,  case-by -case  and  national  capacity 
variances  (40  CFR  268.5  and  Subpart  C, 
respectively).  However,  these  wastes  ate 
still  restricted  and,  if  disposed  in 
landfills  or  surface  impoundments, 
must  be  disposed  of  in  units  meeting  the 
nrinimiim  technology  requirements.^* 

The  requirements  of  the  LDR  program 
apply  to  generators,  tiansportera,  and 
owner/operatora  of  hazardous  waste 
treatment,  storage,  and  disposal 
Geuulities.  Not  all  hazardous  wastes  are 
subject  to  40  CFR  Part  268.  For  instance, 
certain  wastes  that  are  identified  or 
listed  after  November  8. 1984,  such  n 
newly  identified  mineral  processing 
wastes  for  which  land  disposal 
prohibitions  or  treatment  standards 
have  not  yet  been  promulgated,  are  not 
regulated  under  40  CFR  Part  268." 


■*  A  nrohibited  waste  may  not  be  land  dUpoaed 
iinleaa  it  meet*  the  treatment  standards  established 
by  EPA.  These  standards  are  usually  baaed  on  the 
perfonnance  of  the  BOAT.  A  waste  that  is  subject 
to  an  extension,  such  as  a  natiooal  capacity 
variance,  does  not  need  to  comply  writh  the  BOAT 
treatment  standards,  but  is  "restzictad"  and  if  it  is 
going  to  be  disposed  in  a  landfill  or  sutCk* 
impoundment,  it  can  only  be  dispoaad  of  in  a  unit 
that  meets  the  minimum  technology  raquirentants 
(MTRs).  An  exception  exists  for  interim  status 
surface  impoundments  which  may  continue 
receiving  newly  identified  and  restrv^ted  wastea  for 
four  years  from  the  date  of  promulgatioa  of  the 
listings  or  characteristics  before  being  retrofitted  to 
meet  tfaaMTRs  (RCRA  Section  300S(i)i6)).  so  long 
as  the  only  hazardous  wastas  in  the  impoundment 
are  newly  identified  or  listed. 

"The  treatment  standards  for  minanl  praoeaaing 
wastes  and  certain  additional  newly  liatad  waste 
(traams  were  proposed  in  01  fB  2338,  Jannaty  2&, 
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•  Determinations  by  Generators 

Under  40  CFR  268.7(a),  generatore 
must  determine  whether  their  waste  is 
restricted  from  land  disposal  (or 
determine  if  they  are  subject  to  an 
exemption  or  variance  from  land 
disposal  (40  CFR  268.1))  by  testing  their 
wraste  (or  a  leachate  of  the  waste 
developed  using  the  TCLP  or,  in  certain 
cases,  die  Extraction  Procedure  Toxicity 
Test  (EP),  or  by  using  waste  or  process 
knowledge).  If  the  waste  exhibits  the 
characteristic  of  ignitability  (and  is  not 
in  the  High  Total  Organic  Constituents 
(TOC)  Ignitable  Liquids  Subcategory  or 
is  not  ti^ated  by  the  "CMBST"  or 
"RORGS"  hutment  technology  in  40 
CFR  268.42.  Table  1).  cortosivity. 
reactivity  and/or  organic  toxicity,  the 
generator  must  also  determine  the 
underlying  hazardous  constituents 
(UHCs)  in  the  waste.  Jwo  exceptions  to 
this  requirement  are:  (1)  if  these  wastes 
are  treated  in  wastewater  treatment 
systems  subject  to  the  Clean  Water  Act 
(CWA)  or  CWA  equivalent;  or,  (2)  if  they 
are  injected  into  a  Class  I,  non- 
hazardous  Underground  Injection 
Control  weU.  A  UHC  is  any  constituent 
listed  in  40  CFR  268.48,  Table  UTS- 
Universal  Treatment  Standards,  with 
the  exceptions  of  nickel,  zinc  and 
vanadium,  which  can  reasonably  be 
expected  to  be  present  at  the  pofrit  of 
generation  of  the  hazardous  waste,  at  a 
concentration  above  the  constituent- 
specific  UTS  treatment  standard. 
Determining  the  presence  of  the  UHCs 
may  be  made  based  on  testing  or 
knowledge  of  the  waste.  The  UHCs  must 
meet  the  UTS  before  the  waste  may  be 
land  disposed. 

If  a  generator  chooses  to  test  the  wast^ 
rather  than  use  waste  or  process 
knowledge  for  hazardous  waste  that  is 
not  listed  and  exhibits  a  characteristic 
only,  the  generator  must  use  the  TCLP. 
The  only  exception  is  TC  metals. 

Until  tile  "Phase  IV"  LDR  rule  is 
promidgated  in  the  spring  of  1998. 
generatore  who  characterize  their  wastes 
as  TC  toxic  only  for  metals  may  use  the 
EP  instead  of  the  TCLP  result  to 
determine  if  their  waste  is  land  disposal 
restricted,  because  the  TC  wastes  do  not 
have  final  EPA  treatment  standards 
whereas,  at  this  time,  the  EP  metals  do. 
If  the  EP  result  is  negative,  the  waste 
will  still  be  considered  hazardous,  but 
is  not  prohibited  from  land  disposal. 
The  TCLP  generally  yields  similar 
results  as  the  EP.  However,  in  certain 
matrices  the  TCLP  yields  higher  lead 
and  arsenic  concentrations  than  the  EP. 
The  rationale  for  using  the  EP  instead  of 
the  TCLP  for  characteristic  wastes  is 


explained  in  55  FR  3865,  January  31, 
1991.  For  further  guidance  on  using  the 
EP  for  the  land  disposal  restriction 
determination,  refer  to  the  Figures  1  and 
2,  of  this  guidance. 

If  a  waste  is  found  to  be  land  disposal 
restricted,  generators  must  determine  if 
tbfi  waste  can  be  land  disposed  without 
further  treatment.  A  prohibited  waste 
may  be  land  disposed  if  it  meets 
applicable  treatment  standards  (whether 
through  treatment  or  simply  as 
generated),  or  is  subject  to  a  variance 
from  the  applicable  standards.  As 
explained  above,  this  determination  can 
be  made  either  based  on  knowledge  of 
the  waste  or  by  testing  the  waste,  or 
waste  leachate  using  tiie  TCLP. 

Generators  who  determine  that  their 
listed  waste  meets  the  applicable 
treatment  standards  must  certify  to  this 
determination  and  notify  the  treatment, 
storage,  or  land  disposal  facility  that 
receives  the  waste  (40  CFR  268.7(a)(3)). 
Notification  to  the  receiving  facility 
must  be  made  with  the  initial  shipment 
of  waste  and  must  include  the  following 
information: 

•  EPA  Hazardous  Waste  Number; 

•  Certification  that  the  waste 
delivered  to  a  disposal  facility  meets  the 
treatment  standard,  and  that  the 
information  included  in  the  notice  is 
true,  accurate,  and  complete; 

•  Waste  constituents  that  will  be 
monitored  for  compliance  if  monitoring 
will  not  include  all  r^ulated 
constituents,  for  wastes  F001-FOG5, 
FOag,  DOOl,  D002,  and  D012-D043; 

•  Whether  the  waste  is  a  non- 
wastewater  or  wastewater; 

•  The  subcategory  of  the  waste  (e.g., 
"D003  reactive  cyanide"),  if  applicable; 

•  Nfanifest  nimiber.  and. 

•  Waste  analysis  data  (if  available). 
If  a  generator  determines  that  a  waste 

that  previously  exhibited  a 
characteristic  is  no  longer  hazardous,  or 
is  subject  to  an  exclusion  from  the 
definition  of  hazardous  waste,  a  one- 
time notification  and  certification  must 
be  place  in  the  generator's  files  (40  CFR 
268.7(a)(7)  or  268.9). 

Generators  who  determine  that  their 
waste  does  not  meet  the  applicable 
treatment  standards  must  ensure  that 
this  waste  meets  the  applicable 
standards  prior  to  disposal.  These 
generaton  may  treat  (or  store)  their 
prohibited  wastes  on-site  for  90  days  or 
less  in  qualified  tanks,  containera  (40 
CFR  262.34).  or  containment  buildings 
(40  CFR  268.50),  and/or  send  their 
wastes  off-site  for  tr^tment.^"  When 


prohibited  listed  wastes  are  sent  off-site, 
generators  must  notify  the  treatment 
facility  of  the  appropriate  treatment 
standards  (40  CFR  268.7fa)(2)).  This 
notification  must  be  made  with  the 
initial  shipment  of  waste  and  must 
include  the  following  infcnmation: 

•  EPA  Hazardous  Waste  Number; 

•  Waste  constituents  that  the  treater 
will  monitor  if  monitoring  will  not 
include  all  regidated  constituents,  for 
waistes  F001-F005,  F039,  DOOl,  D002, 
and  D012-D043; 

•  Whether  the  waste  is  a  non- 
wastewater  or  wastewater; 

•  The  subcategory  of  the  waste  (e.g., 
"D003  reactive  cyanide"),  if  applicable; 

•  Manifest  number,  and, 

•  Specified  information  for  hazardous 
debris. 

Generators  whose  wastes  are  subject 
to  an  exemption  such  as  a  case-by-case 
extension  under  40  CFR  268.5,  an 
exemption  under  40  CFR  2686  (a  no- 
migration  variance),  or  a  nationwide 
capacity  variance  under  40  CFR  268, 
Subpart  C  must  also  notify  the  land 
disposal  facilify  of  the  exemption.  In 
addition,  records  of  all  notices, 
certifications,  demonstrations,  waste 
analysis  data,  process  knowledge 
determinations,  and  other 
documentation  produced  punuant  to  40 
CFR  Part  268  must  be  mkintained  by  the 
generator  for  at  least  three  years  from 
the  date  when  the  initial  waste 
shipment  was  sent  to  on-site  or  off-site 
treatment,  storage,  or  disposal  (40  CFR 
268.7(a)(8)). 

Determinations  by  Treaters  and 
Disposers 

Owner/operaton  of  treatment 
fecilities  that  receive  wastes  that  do  not 
meet  the  treatment  standards  are 
responsible  for  treating  the  wastes  to  the 
applicable  treatment  standards  or  by  the 
specified  technology(ies).  In  addition, 
the  owner/operators  of  treatment 
£acilities  must  determine  whether  the 
wastes  meet  the  applicable  treatment 
standards  or  prohibition  levels  by 
testing: 

(1)  The  treatnwnt  residues,  or  an  extract  of 
such  residues  using  the  TCLP.  for  wastes 
with  treatment  standards  expressed  as 
coDoentiatioiu  in  the  waste  extract  (40  CFR 
268.40):  and. 

(2)  The  treated  residues  (not  an  extract  of 
the  treated  residues)  for  wastes  with 


1996,  and  a  second  supplamantal  propoaed  rule 
signed  April  IS,  1997. 


">Non-wastewater  residuea  (e.g.,  sl^  that  result 
firom  high  temperature  metals  recovery  that  are 
excluded  from  the  definition  of  hazardous  waste  by 
making  the  conditions  of  40  CFR  2«1.3(cX2)(iiMQ. 


and  hazardous  debris  that  is  excluded  from  the 
definition  of  hazardous  waste  in  40  CFR  261. 3(Q 
have  reduced  LDR  notification  requirements. 
Specifically,  these  wastes,  and  characteristic 
hazardous  wastes  that  are  rendered  non-hazardous, 
do  not  require  a  notificabon  and  certification 
accompanying  each  shipment.  Instead,  they  may  be 
sent  to  an  AEA-Iicensed  facility  with  a  one-time 
notification  and  certification  sent  to  the  EPA  Region 
or  authorised  State. 
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treatment  standards  expressed  as 
concentrations  in  the  waste  extract  (40  CFR 
268.40). 

This  testing  should  be  done  at  the 
frequency  established  in  the  facility's 
waste  analysis  plan.  Owner/operators  of 
treatment  facilities,  however,  do  not 
need  to  test  the  treated  residues  or  an 
extract  of  the  residues  if  the  treatment 
standard  is  a  specified- technology  (i.e., 
a  technology  specified  in  40  CFR  268.40 
or  268.45,  Table  1.— Alternative 
Treatment  Standards  for  Hazardous 
Debris). 

Owner/operators  of  land  disposal 
bcilities  under  the  LJDRs  are  responsible 
for  ensuring  that  only  waste  meeting  the 
treatment  standards  (i.e.,  wastes  not 
prohibited  bom  disposal  or  wastes  that 
are  subject  to  an  exemption  or  variance) 
is  land  disposed.  Like  a  treatment 
facility,  a  disposal  facility  must  test  a 
treatment  residue  or  an  extract  of  the 
treatment  residue,  except  where  the 
treatment  standard  is  a  specified 
technology. 

Owner/operators  must  periodically 
test  wastes  received  at  the  facility  for 
disposal  (i.e.,  independent  corroborative 
testing)  as  specified  in  the  waste 
analysis  plan  to  ensure  the  treatment 
has  been  successful  and  the  waste  meets 
EPA  treatment  standards,  except  where 
the  treatment  standard  is  expressed  as  a 
technology. ^^  The  results  of  any  waste 
analyses  are  placed  in  a  TSDF's 
operating  records  along  with  a  copy  of 
all  certifications  and  notices  (40  CFR 
264.73  or  40  CFR  265.73).*2 

Mixed  Waste  Under  the  LDRs 

As  clarified  in  the  Land  Disposal 
Restrictions  rule  published  on  June  1. 


"  Note  that  verification  testing  is  a  means  to 
verify  that  the  wastes  received  match  the  waste 
description  on  the  manifest,  which  is  required 
under  40  CFR  264  13  and  40  CFR  265. 13(c).  The 
inaiD  oktactive  of  corroborative  testing  is  to  provide 
an  independent  verification  that  a  waste  meets  the 
LDR  treatment  standard. 

"  Land  disposal  facilities  must  maintain  a  copy 
of  all  LDR  notices  and  certifications  transmitted 
from  generators  and  treaters  (40  CFR  268.7(c)). 


1990  (see  EPA's  "Third  Third  rule,"  55 
FR  22669,  June  1. 1990).  the  frequency 
of  testing,  such  as  corroborative  testing 
for  treatment  and  disposal  fecilities, 
should  be  determined  on  a  case-by-case 
basis  and  specified  in  the  RCRA  permit. 
This  flexibility  is  necessary  because  of 
the  variability  of  waste  types  that  may, 
be  encoimteied.  Mixed  waste  is  vmique 
for  its  radioactive/hazardous 
composition  and  dual  management 
requirements.  Each  sampling  or 
analytical  event  involving  mixed  waste 
may  result  in  an  incremental  exposiu^ 
to  radiation,  and  EPA's  responsibility  to 
protect  human  health  and  the 
environment  must  show  due  regard  for 
mipimiying  this  luiique  risk.  These  are 
factors  which  should  be  considered  in 
implementing  the  flexible  approach  to 
determining  testing  frequency  spelled 
out  in  the  'Hiird  Third  Rule  language. 
This  flexible  approach  encourages 
reduction  in  testing  where  there  is  little 
or  no  variation  in  the  pr(x:ess  that 
generates  the  waste,  or  in  the  treatment 
prtx:ess  that  treats  the  waste,  and  an 
initial  analysis  of  the  waste  is  available. 
Also,  the  approach  may  apply  to  mixed 
wastes  shipped  to  off-site  facilities, 
where  redimdant  testing  is  minimized 
by  placing  greater  reliance  on  the 
characterization  developed  and  certified 
by  earlier  generators  and  treatment 
facilities.  On  the  other  hand,  where 
waste  composition  is  not  well-known, 
testing  frequency  may  be  increased. 
Waste  analysis  plan  conditions  in  the 
permits  of  mixed  waste  facilities  should 
reflect  these  principles. 

Revised  Treatment  Standarxis  for 
Solvent  Wastes 

EPA  promulgated  revised  treatment 
standards  for  wastewater  and  non- 
wastewater  spent  solvent  wastes  (FOOl- 
F005)  in  57  FR  37194,  August  18, 1992. 
The  revision  essentially  converts  the 
treatment  standards  for  the  organic 
spent  solvent  waste  constituents  (FOOl- 
F005)  from  TCLP  based  to  total  waste 


constituent  concentration  based.  This      4 
conversion  of  the  spent  solvent 
treatment  standards  is  particularly 
advantageous  to  mixed  waste 
generatora,  since  the  entire  waste  stream 
or  treatment  residual  must  be  analyzed 
(instead  of  a  waste  or  treatment  residual 
extract).  This  holds  true  for  other  mixed 
waste  streams  where  the  hazardous 
component  is  measiuBd  using  a  total 
waste  analysis.  As  discussed  in  Section 
IV  of  this  guidance,  total  constitueitt 
analysis  has  several  advantage  over  the 
use  of  the  TCLP  for  high  activity  waste 
streams. 

EPA  and  NRC  are  aware  of  potential 
hazards  attributable  to  testing  hazardous 
waste.  Moreover,  EPA  and  NRC 
recognize  that  the  radioactive 
component  of  mixed  waste  may  pose 
additional  hazards  to  laboratory 
personnel,  inspectors,  and  others  who 
may  be  exposed  diuing  sampling  and 
analysis.  All  sampling  should  be 
conducted  in  accordance  with 
procedures  that  minimize  exposure  to 
radiation  and  ensiu«  personnel  safety. 
Further,  testing  should  be  conducted  in 
laboratories  licensed  by  NRC  or  the 
appropriate  NRC  Agreement  State 
authority.  EPA  and  NRC  believe  that  a 
combination  of  common  sense, 
modified  sampling  procedures,  and 
cooperation  between  State  and  Federal 
regulatory  agencies  will  minimize  any 
hazards  associated  with  sampling  and 
testing  mixed  waste. 

Note:  Section  V,  "Determioations  under 
the  Land  Disposal  Restrictions  (LDRs)"  and 
the  following  flow  cbaits  represent  a  brief 
sununaiy  of  the  Land  Disposal  Restriction 
Regulations.  They  are  not  meant  to  be  a 
complete  or  detailed  description  of  all 
applicable  LDR  regulations.  For  more 
infonnation  concerning  the  specific 
requirements,  consult  the  Federal  Ragisten 
cited  in  the  document  and  the  Code  of 
Federal  Regulations,  Title  40  Parts  124,  and 
260  through  271. 

HUMQ  OOOC  TISO-M-P 
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FIGURE  ONE:  TESTING  REQUIREMENTS 
FOR  CHARACTERISTIC  LEAD  AND  ARSENIC  NONWASTEWATERS  ONLY*' 
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af        i-ogic  tree  assumes  ttw  waste  ateo  contains  AEA  legulatedradtoactive  waste. 

V        If  tttetraalment  standard  is  expressed  as  a  speciltedtechnology.no  further  testing  is  required.  However.the 

rnixed  waste  rnust  go  to  a  SubWteaAEA  licensed  liaclty  with  LOR  notiftcatioite  and  cartiWcations. 
Sf        TCLP  generalyytelds  higher  concentrations  then  EP  for  teed  and  arsenic  in  certain  malrtees. 
Of        If  the  waste  meete  the  treetonent  standard  and  passei  the  TCLP.  it  can  go  to  an  AEA  icensed  facility  wWh    , 

one-time  LOR  notificatiun  and  certification. 
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FIGURE  TWO:  TESTING  REQUIREMENTS 
FOR  ALL  OTHER  CHARACTERISTIC  METALS' 
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^         Logic  tree  assumes  the  waste  also  contains  AEA  regulated  radioactive  waste. 

U        This  should  be  rare,  since  the  two  tests  usuaity  yield  simHar  results.  •*- 

SL         Wastes  exhibiting  the  toaddty  characteristic  but  not  the  EP  are  newly  identified  wastes  and,  therefore,  are  not 

subject  to  the  larxj  dnposal  restrictions  at  this  time, 
d^         If  the  treatment  standard  is  expressed  as  a  specified  technolojiy,  no  further  testing  is  required.  However,the 

mbced  waste  must  go  to  a  Subtitle  C/AEA  Rcensed  facility  with  LOR  notifications  ar>d  certifications. 
^        Selenium  is  the  one  exception  because  it  has  a  treatment  standard  slightly  above  the  characteristic  level. 
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FIGURE  THREE:    TESTING  REQUIREMENTS    ^ 
FOR  RCRA  LISTED  HAZARDOUS  WASTES  ONLY*^ 


Is  AEA  Radioactive 
Waste  RCRA  HazardntRt? 

Re«arToPart261 
Usiings 

NotListad   ^ 

Wtate  Is  Not  A 
RCRA  Listed  Waste 

Listed 

Is  Wtate  Subject  To  LOR? 

Refer  To  K, 
Part  268"' 

No 

Wtate  Is  Not  Stit^ect 

To  LOR  Or  Is  Under 

VSariance 

, 

Subject  To  LOR 

'. 

Does  The  Wtete  Already 
Meet  Part  268  Traatonent 
StandanJs?£' 

Yes 

No 

■   - 

Treatment 

ConcenlFBted-Based 
Traalment 
Standards 

y 

/^\ 

,Spedfled 
Tectmology 

11 

Meosure  Compliance  Of 

Send  Wtete  To  SuMMe  C/AEA 
Lioenaed  Facmty  Along  WNh 

Standards  rur  nozaraous 
Waste  In  Part  268.  Subpart  D 

(Pursuant  To  §268.7)  WNh  Thi 
Initial  Shipment 

» 

9l       Lx>gic  tree  assumes  the  waste  also  contains  AEA  regulated  radioactive  waate. 
^        R«fer  to  §268.1  to  detonrme  if  LOR  is  applicable  to  waste.  If  so.  test  using  TCLP  or 
to  detennine  If  waste  is  restricted  (§268.7). 

^        Test  using  TCLP  or  use  process  knowledge. 


use  process  knowledga 
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FIGURE  FOUR:  ORGANIC  TOXICITY  CHARACTERISTIC  (TC) 
WASTES  AND  PESTICIDE  WASTES*' 


Is  AEA  Radioactive 
Waste  RCRA  Hazardous? 
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TCLPFor 
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Fails 
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UHCs  with  Universal       ,, 
Treatment  Standards  (UTS)^ 

.  Passes 
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.Faitej 

Contiruje  To  Treat  To 
Meet  UTS 

' 

Passes 

• 

^Passes 
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Treatment  Sta 
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One-TimeL 

AndCertifka 

Thelnitii 

indards;  Can  Go 
sed  Facility  Witt) 
DR  Notification 
ation  Sent  With 
il  Shipment 

al         Logic  tree  assumes  ttie  waste  also  contains  AEA  regulated  radioactive  waste. 

^         Restriction  applies  to  TC  organic  and  pesticide  wastes  managed  in  non-CWA/non-CWA  equivalent/ 

non-Oass  !  SOWA  systems  only. 
^        Testing  or  knowledge  of  waste  may  be  used   A  UHC  is  any  constituent  listed  in§268.48  TaUe  LTTS.  except 

zinc,  that  can  reasonable  be  expected  to  be  present  at  the  point  of  generation  of  the  hazardous  waste,  at  a 

concentration  above  the  constituent-specific  UTS  treatment  standard. 
a        If  the  treatment  standard  is  expressed  as  a  speciftedtechnology.no  further  testing  is  required.  Hwwever.ihe 

mixed  waste  must  go  to  a  Subtitle  OAEA  facility  with  LDR  notifications  and  certifications. 
^        Refer  to  the  table 'Treatment  Standards  for  Hazardous  wastes*  in  40  CFR  Part  268.  Subpart  0. 
y         Compliance  should  be  measured  based  on  the  appropriate  testing  protocols  (see  SW-846). 
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Appmdix  A— ICRA  Kegelatioiis  That 
laqoln  SpadSc  EPA  TM  MMhoA 

The  uaa  bf  an  SW-e46  method  is 
mandatory  fbr  the  fbilowring  nine  Resource 
CoMervatimi  and  Racovaiy  Act  (RCRA) 
applicatiau  contained  in  40  CFR  Parts  200 
through  270: 

•  Section  260.22(d)(l)a)— Sulnnission  of 
data  in  support  of  petitions  to  exclude  a 
wests  proauced  at  a  particular  fudlity  (Le., 
delisting  petitions); 

•  Section  281.22(aHl)  and  (2)— 
Evaluatioos  of  waste  against  the  conosivity 
characteristic; 

•  Section  261.24(a) — Leeching  procedure 
Cor  evaluation  of  waste  against  the  toxicity 
rhararterietic; 

•  Section  261.35(b)(2)(UiKA)— Evaluation 
of  rinsates  from  wood  preserving  cleaning 
processes; 


•  Sections  264.190(a).  264.314(c). 
265.igo(a),  and  265.314(d)— Evaluation  of 
waste  to  determine  if  free  liquid  is  a 
component  of  the  waste; 

•  Sections  264.1034(dKlMiii)  ud 
265.1034(dKlMiii)— Evaluation  of  organic 
emissions  from  process  vents; 

•  Secticms  264.1063(d)(2)  and 
26S.1063(dM2) — Evaluation  of  organic 
emissions  from  equipment  leaks: 

•  Section  26e.l06(a) — Evaluation  of  metals 
from  boilers  and  furnaces; 

•  Sections  266.112(b)(1)  and  (2)(I)— 
Certain  analyses  in  support  of  exclusion  from 
the  definition  of  a  hazardous  waste  fbr  a 
residue  which  was  derived  from  burning 
hazardous  waste  in  boilers  and  industrial 
furnaces; 

•  Sections  268.7(a),  26a.40(a).  (b).  and  (f). 
268.41(a),  268.43(a>— Leaching  proosdure  for 


evaluation  of  waste  to  determine  compliance 
with  land  disposal  treatment  standards; 

•  Swrtions  $  270.19(cKl)(iU)  and  (iv),  and 
270.62(b)(2)(IHC)  and  (D)— Analysis  and 
approximate  quantification  of  the  hazardous 
constituents  identified  in  the  wrests  prior  to 
conducting  a  trial  bum  in  support  of  an 
application  for  a  hazardous  waeta 
incineration  permit;  and 

•  Sections  270.22(a)(2)(ii)(B)  and 
270.66(cK2)(I)  and  (ii)— Analysis  conducted 
in  support  of  a  destruction  and  removal 
efficiency  (ORE)  trial  bum  wraiver  fbr  boilers 
and  industrial  furnaces  burning  low  risk 
wastes,  and  anal]fsis  and  approximate 
quantification  conducted  for  a  trial  bum  in 
support  of  an  application  for  a  permit  to  bum 
hazardous  waste  in  a  boiler  and  industrial 
furnace. 


Appendix  B.— States  and  Territories  With  Mixed  Waste  Authorization 

[As  of  June  30.  1987] 


StataAerritory 


FR 


Effective 


FRdto 


Coiorado 


S.  CaroinB. 
WasWnglon , 
Gangia  — 


Kentucky 
Ut^  „ 


ONo  _....».., 

Guam 

N.CafQlna 


Texas  — 
New  Yoilc 
Idaho ...... 

AfkHi 

Oregon „.„. — .„.,^,f^... 

H&m  Monico . 

muanuma  ....,* 

uonnecBcui ,,.. 

I  KMna — 

M 
S 


jac. 


I  wiiiana 
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CaWomitt 
Arizona  ». 
Miaaouri. 
Alabama 
VawiMjni 


Wyoming .. 
Toiaiiae 


1(y24A6 
6/12/87 
7/15/87 
9I22K7 

imm 

1014/88 

1(V2(yB8 

2/21/88 

4/24/88 

8/28/88 

8/11/88 

9/22/89 

11/24A9 

3/1/BO 

3«/B0 

3/2M0 

3/1/80 

3/3(V80 

4/24/80 
AOS/iO 
7/11/80 
9/26/90 
12/17/80 
12/1 4A0 
3/29/91 
4/17/91 
7/30/91 
8/26/91 
4/24/92 
4/29« 

ii2ani 

11/23/B2 

1/1 1/n 

3/17/93 

6/7/93 

1/19/94 

11/14/94 

lOMM/BS 


11/7/86 
8/11/B7 
9/13/B7 

11/23/17 
9/26«8 
12/3/88 

12/19/88 
3/7/88 

warn 

6/3QM9 

10/10/88 

11/21/88 

12/26/88 

3/15/80 

5/7/90 

4/gm) 

4/30^90 
5/29/90 

5/29/90 
6/25/90 

8/24/90 
7/2S/90 

11/27/90 

12/31/90 
2/12/91 
5/28/81 
6/17/91 
9r3Q/91 

10/26/91 
4/24/e 
6Q9/92 
8/1/82 
1/22/93 
3/12/83 
5/17/83 
8/B«3 
3/21/94 
1/13/86 

10/18/85 
1(y7/96 


St  FR 
52  FR 
52  FR 

52  FR 

53  FR 
53  FR 

53  FR 

54  FR 
54  FR 
54  FR 
54  FR 
54  FR 

54  FR 

55  FR 

56  FR 
55  FR 
55  FR 
55  FR 

55  FR 
55Ffl 

56  FR 

55  FR 

56  FR 

55  FR 

56  FR 
56  FR 
56  FR 
56  FR 

56  FR 

57  FR 
57  FR 
57  FR 

57  FR 
56  FR 

58  FR 
58  FR 
56  FR 
58  FR 

60  FR 

61  FR 


37729. 

22443. 

26476. 

3S5S6 

28383. 

38950. 

41164. 

7417. 

16361. 

27170. 

32973. 

48608. 

7318. 

7866. 

11015. 

732a 

11182. 

11808. 

17273. 

25836. 

28387. 

38274. 

51707. 

51416. 

13079. 

15603. 

41969. 

41966. 

15062. 

18063. 

32725. 

54832. 

3487. 

14318. 

31911. 

2752. 

56307. 

51825L 

41346. 
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Appendix  C:  Testing  RefiBrance  Documents 

The  following  references  provide 

information  on  approved  methods  for  testing 

hazardous  waste  samples: 

American  [>ublic  Health  Association. 

Standard  Methods  for  the  Examination 
of  Water  and  Wastewater.  17th  Edition. 
1989.  Available  &om  the  Water  Pollution 
Control  Federation,  Washington,  D.C. 
•SO037. 

U.&  Environmental  Protection  Agency. 

Design  and  Development  of  a  Hazardous 
Waste  ReacUvity  Testing  Protocol.  EPA 
Document  No.  600/2-84-057,  February 
1984. 

U.S.  Environmental  Protection  Agency. 

Methods  for  Chemical  Analysis  of  Water 
and  Waste.  EPA-6001114-7»-020. 
Washington.  D.C,  1983. 

U.S.  Environmental  Protection  Agency.  Test 
Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods.  SW-846. 
Third  Edition  (1986)  as  amended.  Avail 
able  from  the  Government  Printing 
Office,  by  subscription,  955-001-00000- 
1,  or  Crom  the  National  Technical 
Information  Service,  PB88-239-223. 
Washington,  D.C.  January.  1995. 

U.S.  Environmental  Protection  Agency,  The 
New  Toxicity  Characteristic  Rule: 
Information  and  Tips  for  Generators. 
Office  of  Solid  Waste,  530/SW-9O-028, 
April.  1990. 

VS.  Environmental  Protection  Agency.  ORD, 
and  U.S.  Department  of  Energy, 
Characterizing  Heterogenous  Wastes: 
Methods  and  Recommendations.  EPA/ 
6OO/R-92/033,  February  1992. 

U.S.  Environmental  Protection  Agency, 
Office  of  Solid  Waste  and  Emergency 
Response.  "Joint  EPA/NRC  Guidance  on 
the  Definition  and  identification  of 
Commercial  Mixed  Ixiw- Level 
Radioactive  and  Hazardous  Waste," 
Directive  No.  9432-00-2.  October  4. 
1989. 

Appendix  p:  List  of  Regnlationa 

Environmental  Protection  Agency  General 

Regulations  for  Hazardous  Waste 

Management,  40  CFR  Part  260. 
Environmental  Protection  Agency 

Regulations  for  Identifying  Hazardous 

Waste,  40  CFR  Part  261. 
Environmental  Protection  Agency 

Regulations  for  Hazardous  Waste 

Generators.  40  CFR  Part  262. 
Environmental  Protection  Agency  Standards 

for  Owners  and  Operators  of  Hazardous 

Waste  Treatment.  Storage  and  Disposal 

Facilities,  40  CFR  Part  264. 
Environmental  Protection  Agency  Interim 

Status  Standards  for  Owners  and  Operators 

of  Hazardous  Waste  Facilitiat.  40  CFR  Part 

265. 
Environmental  Protection  Agency 

Regulations  on  Land  Disposal  Restrictions, 

40  CFR  Part  268. 
Nuclear  Regulatory  Commission 

Regulations — Standards  for  Protection 

Against  Radiation,  10  CFR  Part  20. 
Nuclear  Regulatory  Commission 

Regulations — Rules  of  General 

Applicabihty  to  Domestic  Licensing  of 

Byproduct  Material.  10  CFR  Part  30. 


Nuclear  Regulatory  Commission 

Regulations — Domestic  Licensing  of  Source 

Material,  10  CFR  Part  40. 
Nuclear  Regulatory  Commission 

Regulations — Domestic  Licensing  of 

Production  and  Utilization  Facilities,  10 

CFR  Part  50. 
Nuclear  Regulatory  Commission 

Regulations — Licensing  Requirements  fof 

Land  Disposal  of  Radioactive  Waste.  10 

CFR  Part  61. 
Nuclear  Regulatory  Commission 

Regulations — Domestic  Licensing  of 

Special  Nuclear  Material.  10  CFR  Part  70. 

(FR  Doc.  97-30528  FUed  11-19-97;  8:45  am] 
aiLUNO  COOE  TSM-OI-P 


PRESIDENTS  COMMISSION  ON 
CRITICAL  INFRASTRUCTURE 
PROTECTION  TRANSITION  OFRCE 

Advisory  Committee  for  tt>e 
President's  Commission  on  Critical 
Infrastructure  Protection;  Meeting 

Time  &■  Date:  9:00  a.m.-6:00  p.m.. 
Wednesday.  Decemlwr  3. 1997. 

Action:  Notice  of  Meeting. 

Sununary:  Pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(Pub.L.  92-463.  86  Stat.  770).  notice  is 
hereby  given  for  the  second  meeting  of 
the  Advisory  Committee  on  the 
President's  Commission  on  Critical  .. 
Infrastructure  Protection. 

Address:  The  Madison  Hotel.  15th 
and  M  St.  NW,  Washington.  D.C.  20005. 
Public  seating  is  limited  and  is  available 
on  a  first-come,  first-served  basis.  This 
facility  is  accessible  to  persons  with 
disabilities. 

For  Further  Information  Contact: 
Carla  Sims,  Public  Affairs  Offiter,  (703) 
696-9395,  commentsdpccip.gov. 
Hearing-impaired  individuals  are 
advised  to  contact  the  Virginia  Relay 
Center  (Text  Telephone  (800)  828-1120 
or  Voice  (800)  828-1140),  or  their  local 
relay  system. 

Supplementary  Information:  The  Advisory 
Committee  was  established  by  the  President 
to  provide  expert  advice  to  the  Commission 
as  it  developed  a  comprehensive  national 
policy  and  implementation  strategy  for 
protecting  the  nation's  critical 
inhastructures.  The  Committee  is  co-chaired 
by  the  Honorable  Jamie  Gorelick,  Vice  Chair 
of  Fannie  Mae,  and  the  Honorable  Sam 
Nuim.  Partner  with  the  law  firm  of  King  & 
Spaulding.  The  Committee  currently  consists 
of  14  members  representing  various  industry 
sectors. 

Purpose  of  the  Meeting:  This  is  the  second 
advisory  meeting  of  the  Committee.  The 
Committee  will  review  and  discuss  the 
recommendations  contained  in  the 
Commission's  report  to  the  President. 
"Critical  Foundations:  Protecting  America's 
Infrastructure's." 

Tentative  Agenda:  The  Advisory 
Committee  meeting  will  review  and  discuss 


the  recommendations  contained  in  the 
Commission's  report.  The  unclassified  report 
is  available  electronically  from  the 
Commission's  site  on  the  World  Wide  Web 
(http://www.pccip.gov/). 

Public  Participation:  The  morning  session 
of  the  meeting  will  be  open  to  the  public. 
Written  comments  may  be  filed  with  the 
Commission  after  the  meeting.  Written 
comments  may  be  given  to  the  Designated 
Federal  Officer  after  the  conclusion  of  the 
open  meeting;  mailed  to  the  Commission  at 
P.O.  Box  46258.  Washington,  D.C.  2005O- 
6258;  or  emailed  to  commentsOpccip.gov/. 

Closed  Meeting  Deliberations:  In 
accordance  with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Pub.  L,  92-463  |5 
U.S.C  App  n,  (1982)1,  it  has  been  determined 
that  the  afternoon  session  concerns  matters 
listed  in  5  U.S.C  552b  (c)(l)(1982). 
Therefore,  the  afternoon  meeting  will  be 
closed  to  the  public  in  order  for  the 
committee  to  discuss  classified  material. 
Robert  E.  Giovagnoni. 
General  Counsel,  President's  Commission  on 
Critical  Infrastructure  Protection  Transition 
Office. 

[FR  Doc.  97-30501  Filed  11-19-97;  8:45  am] 
HUJNO  cooe  ino-»-* 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Advisory 
Committee  for  Trade  Policy  and 


agency:  Office  of  the  United  States 
Trade  Representative.  • . 

ACTION:  Notice  that  the  December  4, 
1997.  meeting  of  the  Advisory 
Committee  for  Trade  Policy  and 
Negotiations  will  be  held  from  10:00 
a.m.  to  2:00  p.m.  The  meeting  will  be 
closed  to  the  public  from  10:00  a.m.  to 
1:30  p.m.  and  open  to  the  public  from 
1:30  p.m.  to  2:00  p.m. 

summary:  The  Advisory  Committee  for 
Trade  Policy  and  Negotiation  will  hold 
a  meeting  on  December  4. 1997  from 
10:00  a.m.  to  2:00  p.m.  The  meeting  will 
be  closed  to  the  public  from  10:00  a.in. 
to  1:30  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  othe^'  " 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  mating  will  be  open 
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to  the  public  and  press  from  1:30  p.m. 

to  2:00  p.m.  when  trade  policy  issues 

will  be  discussed.  Attendance  during 

this  part  of  the  meeting  is  for 

observation  only,  individuals  who  are 

not  members  of  the  committee  will  not 

be  invited  to  comment. 

DATES:  The  meeting  is  scheduled  for 

December  4, 1997.  imless  otherwise 

notified. 

A00RES8E8:  The  meeting  will  be  held  at 

the  Madison  Hotel  in  the  Executive 

Chambers,  located  at  15th  and  M 

Streets,  Washington.  D.C,  unless 

otherwise  notified. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 

Daley,  Office  of  the  United  States  Trade 

Representative.  (202)  395-6120. 

Charlene  Barshefidrjr. 

United  States  Trade  Representative. 

[FR  Doc.  97-30550  Filed  11-19-97;  8:45  am] 

■NXMO  COOE  3190-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Invitalion  for  Comment  on  APEC 
Multilateral  NegottaUona  Regarding  a 
Mutual  Recognition  Agreement  for 
Teiecommunicationa  Equipment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  inviting  interested 
'  pOTSons  to  submit  written  comments 
with  respect  to  the  negotiation  in  the 
Asia-Pacific  Economic  Cooperation 
(APEC)  of  a  Mutual  Recognition 
Agreement  (MRA)  on 
telecommunications  equipment,  and.  in 
partictdar,  with  respect  to  the  potential 
for  such  an  agreement  to  remove 
important  non-tariff  barriers  affecting 
trade  in  telecommtuiications  and 
information  technology  products. 
Comments  received  will  be  considered 
by  the  Executive  Branch  in  formidating 
U.S.  positions  and  objectives  for 
negotiation  of  such  an  MRA,  in 
particular  as  part  of  the  effort  by  the 
APEC  Telecom  Woriung  Group's  MRA 
Task  Force  to  conclude  the  text  of  such 
an  agreement  by  the  Jime  1998  meeting 
of  APEC  Telecommunications  Ministers. 
DATES:  Comments  are  due  by  noon. 
December  15. 1997. 
ADDRESSES:  Comments  shotdd  be 
addressed  to  Gloria  Blue.  Executive 
Secretary,  TPSC,  ATTN:  APEC  Telecom 
MRA  Comments,  Office  of  the  U.S. 
Trade  Representative,  Room  503,  600 
17th  Street,  NW..  Washington,  D.C. 
20508.  . 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Corbett,  Office  of  Industry 
Affairs,  USTR,  (202-395-9586);  or 
William  Busis,  Office  of  General    . 
Coimsel,  USTR  (202-395-3150). 
SUPPLEMENTARY  INFORMATION:  APEC 
consists  oT  eighteen  member  economies: 
Australia,  Brunei,  Canada,  Chile,  China, 
Chinese  Taipei.  Hong  Kong  China. 
Indonesia.  Japan,  Korea,  \falaysia, 
Mexico,  New  Zealand,  Papua  New 
Guinea,  Philippines,  Singapore, 
Thailand  and  the  United  States.  The 
APEC  Telecommunications  Working 
Group  is  a  biannual  forum  in  which 
telecommunicadons  officials  of  APEC 
economies  undertake  cooperative 
endeavors  to  liberalize  trade  in 
telecommunications  goods  and  services; 
to  facilitate  private  sector  interaction 
with  telecommtmications  authorities  on 
policy  and  business  issues;  to 
coordinate  efforts  to  promote  htmian 
resources  development  in  the  regional 
telecommunications  industry;  and  to 
improve  regional  telecommunications 
infrastructure. 

An  MRA  potentially  would  facilitate 
trade  in  a  significant  portion  of 
telecommunications  and  information 
equipment  goods  among  members  of 
APEC,  thereby  enhancing  the  gains  we 
can  expect  from  the  Information 
Technology  Agreement  It  woidd  allow 
exporters  to  test  ("phase  one")  and 
certify  ("phase  two")  equipment  to  an 
importing  economy's  mandatory 
technical  requirements.  It  is  potentially 
a  useful  means  to  cope  with  ever- 
shortening  product  life  cycles  and  to 
reduce  the  redimdancy  of  steps 
necessary  to  satisfy  importing  coimtries' 
approval  processes.  The  WTO 
A^eement  on  Technical  Barriers  to 
Trade  encourages  members  to  enter  into 
Mutual  Recognition  Agreements  that 
"give  mutual  satisfaction  regarding  their 
potential  for  facilitating  trade  in  the 
products  concerned."  An  MRA  does  not 
require  harmonization  of  mandatory 
technical  requirements,  albeit  a  possible 
futtire  residt  of  MRA  processes  is 
harmonization  of  conformity  assessment 
and  techiucal  requirements,  along  with 
greater  voltmtary  reliance  on 
manufacttuer's  self-declarations,  where 
this  is  not  already  the  case. 

Background 

At  the  1995  Oisaka  APEC  Lead^s 
Meeting,  Leaders  agreed  to  develop  and 
begin  to  implement,  on  a  voluntary 
basis  and  by  the  end  of  1997,  a  model 
mutual  recognition  arrangement  for 
certification  of  telecommunications 
eqtiipment  to  the  mandatory  technical 
regulations  of  importing  economies.  The 
APEC  Telecommunications  Working 


Group  (the  'TEL  WG")  in  September 
1997  reached  agreement  on  a  voltmtary 
framework  for  such  MRAs.  The  TEL  WG 
also  reached  agreement  on 
improvements  to  the  existing  APEC 
guidelines  for  r^onal  harmonization  of 
equipment  certification,  which  are 
referenced  by  the  framework  dociunent 

Based  on  tnis  work,  a  Telecom  MRA 
Task  Force  subsequentiy  met  to  initiate- 
work  on  a  Mutual  Recognition 
Agreement  and  aimexed  Phase 
Agreements,  producing  a  bracketed  text 
for  further  consideration.  The  Task 
Force  agreed  that  its  goal  would  be  to 
complete  work  on  the  texts  of  an  APEC 
Telecommtmications  Mutual 
Recognition  Agreement  and  annexed 
Phase  Agreements  by  the  third  meeting 
of  the  APEC  Telecommunications 
Ministers,  scheduled  for  Jime  1-5, 1998 
in  Singapore. 

The  Telecom  MRA  Task  Force  has 
agreed  that  an  MRA  shoiUd  cover  any 
equipment  that  is  subject  to  member 
economies'  regulatory  requirements  for 
terminal  attachment  (wired  and 
wireless)  or  other  telecommunications 
regtdation.  For  such  equipment,  an 
MRA  shotdd  cover  member  economies' 
regulatory  requirements  for 
electromagnetic  compatibility  and 
product  s^ty.  The  framewoili. 
Improved  guidelines  and  bracketed 
MRA  text  are  available  for  inspection  at 
the  USTR  reading  nram. 

Invitation  for  Conunenla 

The  interagency  TPSC  led  by  USTR  is 
in  the  process  of  preparing  negotiating 
positions  for  upcoming  APEC  Telecom 
MRA  Task  Force  meetings.  Interested 
U.S.  persons  are  invited  to  submit 
comments,  by  noon,  December  15. 1997. 
on  what  should  be  the  U.S.  goals  and 
objectives  for  an  APEC  MRA  on 
telecommunications  equipment.  We  are 
requesting  this  advice  pursuant  to  19 
U.S.C.  2155. 

Persons  submitting  written  comments 
shotdd  provide  a  statement,  in  twenty 
copies,  by  noon,  December  15. 1997,  to 
Gloria  Blue,  Executive  Secretary,  TPSC, 
ATTN:  APEC  Telecom  MRA  Comments, 
Office  of  the  U,S.  Trade  Representative. . 
Room  503, 600 17th  Street,  NW., 
Washington,  D.C.  20508.  Non- 
confidential information  received  will 
be  available  for  public  inspection  by 
appointment  in  the  USTR  Reading 
Room,  Room  101,  Monday  throu^ 
Friday,  9:30  a.m.  to  12:00  noon  and  1:00 
p.m.  to  4:00  p.m.  For  an  appointment 
call  Brenda  Webb  on  202-395-6186. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  letter  or  cover  page  and 
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each  succeeding  page,  and  must  be 

accompanied  by  a  non-confidential 

Biunmaiy  thereof . 

Frederick  L.  Maaigammj, 

Chainnan,  Trade  Policy  Staff  Committee. 

[¥R  Dot  97-30420  Filed  11-19-97;  8.45  am] 

aiLUNQ  COOe  »1M-01-4> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  0MB  Review 

AGBCY:  Department  of  Transportation. 
Federal  Aviation  Administration  (DOT/ 
FAA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44     - 
U.S.C.  3401  et  seq.)  this  notice 
announces  that  the^formation 
collection  request  described  below  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  FAA  is  requesting  an 
immediate  emergency  clearance  in 
accordance  with  5  CFR  §  132P.13.  The 
following  information  describes  the 
nature  of  the  information  collection  and 
its  expected  burden. 
DATES:  Submit  any  comments  to  OMB 
and  FAA  by  January  20,  1998. 

SUPPt.aCNTART  H4FOMIATKM: 

THIe:  Pilot  Medical  Certification 
Customer  Service  Survey. 

Need:  This  information  is  being 
conducted  to  comply  with  the  Executive 
Order  12862.  Setting  Customer  Service 
Standards.  The  information  will  be  used 
to  evaluate  agency  performance  in  the 
area  of  pilot  medical  certification.  The 
completion  of  this  form  is  voluntary  and 
the  information  collection  will  be 
conducted  anonymously. 

Respondents:  48.000  pilots. 

Frequency:  Annually. 

Burden:  2400  hours  based  on  a  30  per 
cent  return  rate  of  the  48,000 
respondents  at  10  minutes  each. 
FOR  FURTHER  INFORMATION:  or  to  obtain 
a  copy  of  the  request  for  clearance 
submitted  to  OMB,  you  may  contact  Ms. 
Judith  Street  at  the:  Federal  Aviation 
Administration.  Corporate  Information 
Division,  ABC-100.  800  Independence 
Avenue.  SW,  Washington,  DC  20591. 

Comments  may  be  submitted  to  the 
agency  at  the  address  above  and  to: 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Room  10202.  Attention  FAA 
Desk  Officer.  725  17th  Street,  NW, 
Washington.  DC  20503. 


Issued  in  Washington.  DC  on  Noveinber  14, 
1997. 

Patricia  W.  Carter. 

Acting  Manager,  Corporate  Informatioa 
Division,  ABC-100. 

IFR  Doc.  97-30497  Filed  11-19-97;  8:45  am] 
nUJNQ  CODE  4«1»-1>-«l 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Special  Committae  159; 
Minimum  Operational  Performance 
Standards  for  AirtMme  Navigation 
Equipment  Using  Global  Positioning 
System  (OPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  December  8-12, 
1997,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  RTCA,  toe,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC,  20036. 

The  agenda  will  be  as  follows: 

Specie  Working  Group  (WG) 
Sessions:  December  8—9:  WG— 4A, 
Precision  Landing  Guidance  (LAAS 
CAT  I/n/m);  December  10:  WG-4A, 
Precision  Landing  Guidance  (LAAS 
CAT  I/n/ffl);  WG-3A,  GPS/toertial 
(Meeting  will  start  at  1:00  p.m.  to 
discuss  the  reformulation  of  WG-3A); 
December  11:  WG-2,  WAAS,  and  WG- 
2A,  GPS/GLONASS;  WG-4B,  Airport 
Surfece  Surveillance. 

Plenary  Session,  December  12:  (1) 
Chairman's  totroductory  Remarlcs;  (2) 
Review  and  Approval  of  Summary  of 
the  Previous  Meeting;  (3)  Review  WG 
Progress  and  Identify  Issues  for 
Resolution:  a.  GPS/WAAS  (WG-2);  b. 
GPS/GLONASS  (WG-2A);  c.  GPS/ 
Precision  Landing  Guidance  and  Airport 
Surface  Sxirveillance  (WG-4);  (4) 
Review  of  EUROCAE  Activities;  (5) 
Review  Proposed  Draft  MASPS  and 
LAAS  CAT  I/n/in  and  toterfiace  Control 
Document  for  LAAS;  (6)  Assignment/ 
Review  of  Future  Work;  (7)  Other 
Business;  (8)  Date  and  Place  of  Next 
Meetmg. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  shoiild  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020.  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the    . 
committee  at  any  time. 


Issued  in  Washington,  DC.  on  November 
13, 1997. 
Terry  R.  Hannah. 
Designated  Official. 
[FR  Doc.  97-30493  Filed  11-19-47;  8:45  am) 

muNQ  cooe  4*i»-is-m 


DEPARTMENT  OF  TRANSPORTATION 

Fsdarai  Aviation  Administration 

Notice  of  Infant  To  Rule  on  AppNcaUon 
to  Impose  a  Passangar  Facility  Charge 
(PFC)  at  Arcata/Euraka  Aiqiort  (ACV), 
Eureka,  CA  and  Use  the  Ravsnua  at 
ACV,  Rohnarvilla  (FOT).  Murray  FMd 
(EKA)  and  Knaaland  Airports  (019) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  ACV  and 
use  at  ACV,  FOT,  EKA  and  019  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
m  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division. 
15000  Aviation  Blvd.,  Lawndale,  CA 
90621,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210.  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Don  Rafiiaelli,  Acting 
Public  Works  Director.  County  of 
Humboldt,  at  the  following  address: 
1106  Second  Street,  Areata,  CA  95521. 
Air  carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Humboldt  under  section  158.23  of  FAR 
part  158. 

FOR  FURTHER  MFORMATKM  CONTACT: 
MaryU  Vandervelde,  Airports  Program 
Specialist,  Airports  District  Office,  831 
Mitten  Road,  Room  210.  Burlingame, 
CA  94010-1303,  Telephone:  (650)  87ft- 
2806.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMBITARY INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  ACV  and  use  the  revenue  at 
ACV.  FOT.  EKA  and  019  under  the 
provisions  of  the  Aviation  Safety  and 
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Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  October  24. 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Humboldt 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  23, 1998. 
The  following  is  a  brief  overview  of  the 
impose  ttid  use  application  number  97- 
04-C-OO-ACV. 

Level  of  proposed  PFC:  $3.00. 

Charge  effective  date:  March  1, 1998. 

Estimated  charge  expiration  date: 
Jime  30,  2004. 

Total  estimated  PFC  revenue: 
$1,782,300. 

Brief  description  of  impose  and  use 
projects  at  ACV:  Emergency  Safety  Area 
Erosion  Control,  Fire  Protection  System 
Replacement,  Taxiway  "A"  Overlay, 
Fire  Truck  Replacement,  T-Hanger 
Taxiway  Construction,  Boarding 
Assistance  Device,  Property  Purchase, 
Aircraft  Rescue  and  Firefi^ting  (ARFF) 
Building  Improvements  and  Ramp  Area 
Extension. 

Brief  description  of  use  project  at 
FOT:  Pavement  Rehabilitation  of 
Taxiway,  Rim  way  and  Aprons  and 
Entrance  Road  Reconstruction  and 
Perimeter  Fencing. 

Brief  description  of  use  project  at  019: 
Airport  Rehabilitation  tocluding 
Reconstruction  of  Airport  Rimway, 
Overlay  of  Existing  Aircraft  Parking  and 
Construction  of  Additional  Parking 
Ramp. 

Brief  description  of  use  project  at 
EKA:  Pavement  Overlay  of  Runway  11- 
29.  its  Parallel  Taxiway  and  the  Main 
Aircraft  Parking  Apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  M  the  FAA  office 
listed  above  luider  FOR  FURTHER 
INFORMATION  CONTACT  and  at  tiie  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration. 
Airports  Division,  15090  Aviation  Blvd. 
Lawndale,  CA  90261.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  County  of  Humboldt 


Issued  in  Hawthorae,  California,  on 
November  4, 1997. 

Herman  C  BUas, 

Manager.  Airports  Division,  Westem-Padfic 
Region. 

[FR  Doc.  97-30494  Filed  ll-l»-«7;  8:45  am] 

BUMQ  CODE  4eiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Fadarai  Railroad  Administration 

[FRA  Dodcet  No.  87-2,  NeHce.  No.  S\ 

RM2130-AB20 

Automatic  Train  Control  and  Advanced 
Civil  Spaed  Enforcamant  System; 
Northaast  Corridor  RaHroads 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Proposed  order  of  particular 
applicability. 

SUMMARY:  FRA  is  proposing  to  issue  an 
order  of  particular  applicability 
requiring  all  trains  operating  on  the 
north  end  of  the  Northeast  Corridor 
(NEC)  between  Boston,  Massachusetts 
and  New  York,  New  York,  to  be 
controlled  by  locomotives  equipped  to 
respond  to  a  new  advanced  civil  speed 
enforcement  system  (ACSES)  in 
addition  to  the  automatic  train  control 
(ATC)  system  that  is  currently  required 
on  the  NEC.  The  proposed  order  also 
contains  performance  standards  for  the 
cab  signal/ ATC  and  ACSES  systems  on 
the  NEC.  The  order  would  authorise 
increases  in  certain  mffvimnTP 
authorized  train  speeds  and  safety 
requirements  supporting  improved  rail 
service. 

DATES:  Written  comments  must  be 
received  by  January  20, 1998.  Comments 
received  after  the  comment  period  has 
closed  will  be  considered  to  the  extent 
possible  without  incurring  additional 
delay.  A  request  for  a  public  hearing 
must  be  received  by  Decembw  22, 1997. 

ADDRESSES:  Written  cormnents  should* 
be  submitted  to  Ms.  Renee  Bridgers. 
Docket  Clerk,  Office  of  Chief  Coimsel, 
FRA,  400  Seventii  Street,  S.W., 
Washington,  D.C.  20590. 

FOR  FURTHER  MFORMATKM  CONTACT?  W.E. 
Goodman,  Staff  Director,  Signal  and 
Train  Control  Division,  Office  of  Safety, 
FRA.  400  Seventii  Street.  S.W., 
Washington.  D.C.  20590  (telephone 
(202)  632-3353),  or  Patricia  V.  Sun. 
Office  of  Chief  Counsel.  FRA.  400 
Seventh  Street.  S.W..  Washinqgton.  D.C 
20590  (telephone  (202)  632-3183). 


SUPPLEMENTARY  R4F0RMATI0N: 
Statntmy  Authority 

FRA  has  both  discrete  and  plenary 
legal  authority  to  require  that  all  trains 
operating  on  the  NEC  be  equipped  with 
automatic  train  control  devices.  FRA 
has  broad  legal  authority  to  "prescribe 
regulations,  and  issue  orders  for  every 
area  of  railroad  safety  *   •  *."  49  U.S.C. 
20103.  Section  20502  of  TiUe  49.  United 
States  Code  specifically  provides  that 
"[w]hen  the  Secretary  of  Transportation 
decides  after  an  investigation  that  it  is 
necessary  in  the  public  interest,  the 
Secretary  may  order  a  railroad  carrier  to 
install  *  *  •  a  signal  system  that 
complies  with  the  requirements  of  the 
Secretary."  As  originally  enacted  and 
prior  to  formal  codification,  this 
provision  referred  to  "automatic  train 
stop,  train  control,  and/or  other  similar 
appliances,  methods,  and  systems 
intended  to  promote  the  safety  of 
railroad  operation  *  *  *."  This 
authority  has  been  previoiisly  invoked 
to  require  the  installation  of  signal 
systems  on  49  specific  railroads  and  to 
require  all  railroads  desiring  to  operate 
at  high  speeds  to  install  signal  systems 
of  varying  degrees  of  sophistication 
consonant  with  those  higher  speeds. 

Background — Development  of  the  NEC 

The  National  Railroad  Passenger 
Corporation  (Amtrak)  provides  service 
over  the  NEC  from  Washington,  D.C,  to 
Boston,  Massachusetts.  Amtrak  owns  or 
dispatches  most  of  the  NEC,  which  it 
shares  with  several  commuter 
authorities  and  fireight  railroads. 
Maximiun  track  speeds  on  certain 
segments  of  the  NEC  south  of  New  Yoric 
City  (the  "South  End")  are  limited  to 
125  miles  per  hour  (mph)  for  Metroliner 
equipment  Current  speeds  north  of 
New  York  Qty  (tiie  "North  End")  range 
up  to  110  mph. 

Amtrak  is  cunentiy  undertaking  a 
major  improvement  project  on  the  NEC 
witii  particular  emphasis  on  completion 
of  electrification,  installation  of  concrete 
ties  and  high-speed  turnouts, 
elimination  of  some  remaining  highway- 
rail  crossings,  and  other  modifications 
concentrated  between  New  Haven, 
Connecticut,  and  Boston.  These 
improvements  are  designed  to  bcilitate 
service  utilizing  high-speed  trainsets 
(HST's)  at  speeds  up  to  150  (mph). 
Similar  service  would  also  be 
implemented  on  the  south  end  of  the 
NEC,  with  the  initial  increase  in 
maximimi  speed  expected  to  be  from 
125  mph  to  135  mph.  During  1999, 
Amtrak  will  begin  taking  delivery  of 
HST's  expected  to  qualify  for  operation 
through  curves  at  higher  levels  of 
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unbalance  (and  tbus  higher  speeds)  than 
conventional  trains. 

Increases  in  operating  speeds  would 
be  accomplished  during  a  period  of 
continued  traffic  growrth.  Commuter  and 
intercity  trains  are  expected  to  increase 
in  number  over  the  next  20  years.  Local 
freight  traffic  is  expected  to  increase  on 
the  North  End,  and  recent  proposals  for 
the  sale  of  Consolidated  Rail 
Corporation  have  given  rise  to  the 
possibility  that  freight  operations  on  the 
South  End,  particularly  in  Maryland, 
might  increase. 

La  its  planning  for  implementation  of 
high-speed  service  between  New  Haven 
and  Boston,  FRA  recognized  that  a  more 
secure  train  control  system  would  be 
reqxured  to  address  the  increased 
potential  for  collisions  associated  with 
increased  traffic  density.  As  planning 
for  South  End  service  growth  matiires, 
similar  conclusions  are  likely.  Although 
this  proposed  order  does  not  address 
territory  owned  and  dispatched  by  the 
MTA  Metro-North  Railroad  between 
New  Rochelle,  New  York,  and  New 
Haven  similar  concerns  may  arise  in 
that  territory  as  intercity  service 
increases. 

FRA  is  concerned  that  planning  for 
high-speed  service  not  occxir  in  isolation 
from  measures  that  can  reasonably 
address  increased  traffic  densities. 
Future  increases  in  traffic  is  one  bctor 
that  will  drive  future  innovative 
technology. 

Propoaed  Signal  and  Train  Control 
Enhancements 

Providing  signalization  for  high-speed 
'  intercity  service  will  require 
implementation  of  an  enhanced  cab 
signal/speed  control  system.  The  new 
system  must  allow  for  higher  train 
speeds  while  providing  sxifficient 
gradations  of  intermediate  speeds  to 
allow  efficient  movement  of  other 
scheduled  trains  operating  in  the 
conventional  speed  range.  Reasonable 
interoperability  of  existing  and  new  on- 
board equipment  is  also  desirable  to 
provide  for  the  continued  use  of  existing 
on-board  equipment  which  will  be  used 
only  at  conventional  speeds. 

Amtrak  presently  uses  a  four-aspect 
continuous  cab  signal/speed  control 
system.  Amtrak  proposes  to  replace  this 
system  Mrith  a  new  nine-aspect 
continuous  cab  signal/speed  control, 
referred  to  in  this  order  as  "cab  signal/ 
ATC,"  and  an  intermittent  transponder 
civil  speed  enforcement  system 
providing  for  train  operations  of  up  to 
150  mph;  intermediate  speeds  of  125, 
100,  80,  60,  45,  and  30  mph;  and  a 
positive  stop  feature.  Amtrak  calls  the 
new  transponder-based  portion  of  this 
system,  which  would  provide  positive 


stop  and  civil  speed  enforcement 
capability,  the  "Advanced  Qvil  Speed 
Enforcement  System"  (ACSES). 

9- Aspect  Cab  Signal  System 

The  cab  signal/ ATC  portion  of  the 
new  system  %vill  employ  two  carrier 
frequencies,  100  Hz,  compatible  with 
existing  equipment,  and  250  Hz.  Both 
frequencies  will  be  coded  at  standard 
rates  of  75, 120,  180,  and  270  cycles  per 
minute.  Upgraded  equipment  will  be 
able  to  take  advantage  of  the  1 50  mph 
code  rate  for  maximum  authorized 
speed,  the  80  mph  code  rate  for  high 
speed  diverging  moves,  and  separate  45/ 
40  and  30  mph  speed  commands  for 
limited  and  medium  speed  turnouts. 

Although  existing  four-aspect 
equipment  will  not  be  able  to  take 
advantage  of  these  additional  features,  it 
can  continue  to  operate  as  it  does  today. 
Instead  of  diverging  through  a  high 
speed  turnout  at  80  mph,  this 
equipment  will  diverge  at  45  mph 
(passenger  trains)  or  40  mph  (freight).  In 
addition  to  the  conventional  diesel- 
electric  and  straight  electric  trains 
cvurently  traveling  on  the  NEC,  FRA 
anticipates  that  new  HST's  will  be  used 
to  minimize  the  run  time  between 
Boston,  New  York,  and  Washington. 
The  first  stage  of  the  installation  of  the 
9-aspect  system  involves  c9nventional 
electronic  coded  track  circuits.  The  next 
stage  involves  the  conversion  of  these 
electronic  track  circuits  for  use  in 
electrified  territory.  No  civil  speed 
restrictions  will  be  reflected  in  this  cab 
signal/ ATC  system.  There  will  be  no 
positive  stop  aspect  or  indication 
associated  with  the  cab  signal/ ATC 
system  other  than  a  stop  signal 
displayed  at  home  signal  locations.  The 
cab  signal/ ATC  system  provides  control 
based  on  track  and  route  conditions 
ahead.  It  will  operate  as  a  stand  alone 
system  with  an  interface  to  the  brake 
valve  to  enforce  speed  control. 

ACSES 

In  contrast  to  the  modified  cab  signal 
system,  the  ACSES  will  provide  new 
safety  frinctions  that — with  limited 
exceptions — are  not  currently  provided. 
For  purposes  of  civil  speed  control, 
permanent  wayside  transponders  would 
be  placed  in  sets  (normally  two  to  a  set) 
at  convenient,  accessible  locations  in 
the  center  of  the  track  approaching 
speed  restriction  zones.  The 
transponders  would  be  passive  devices 
requiring  no  energy  source  other  than 
that  transmitted  bom  a  passing  train. 
Each  permanent  transponder  set  would 
contain  encoded  information  about 
speed  restrictions  ahead,  including:  (i) 
The  distance  to  the  beginning  of  the 
speed  restriction;  (ii)  the  target  speed: 


(iii)  the  type  of  speed  restriction;  (iv)  the 
average  grade  between  the  location 
where  the  speed  reduction  must  begin 
and  the  location  where  the  reduced 
speed  must  be  reached;  (v)  the  distance 
to  the  next  permanent  transponder  set 
location;  and  (vi)  necessary  sync  and 
check  bytes  to  allow  for  message 
verification.  Siixce  the  number  of 
discrete  codes  available  is  large,  it 
would  be  possible  to  provide  speed  and 
distance  information  for  more  than  one 
speed  restriction  at  a  time. 

The  two  transponders  in  a  set  are 
used  to  determine  which  message  the 
train  should  accept,  determined  by  the 
direction  of  the  train  as  follows:  the 
train  would  receive  the  appropriate 
message  from  the  order  in  which  the 
transponders  in  the  set  are  read,  e.g..  if 
"A"  is  encountered  first,  the  message  for 
movement  in  the  direction  from  "A"  to 
"B"  would  be  received;  if  "B"  is 
encountered  first,  the  message  for  the 
opfKisite  direction,  fiwrn  "B"  to  "A," 
will  be  received. 

At  distant  signals  prior  to  interlocking 
home  signals  and  control  points  in  high- 
speed territory,  dynamic  transpondws 
would  be  provided.  These  transponders 
would  communicate  the  status  of  the 
home  signal  providing  for  positive  stop 
enforcement. 

Each  locomotive,  power  car,  and  non- 
powered  control  car  would  be  equipped 
with  a  transmitter/receiver,  an  antenna 
mounted  under  the  vehicle,  an  axle 
generator  (to  measure  speed  and 
distance  traveled),  an  on-board 
computer,  and  an  aspect  display  unit. 
The  vehicle  would  continuously 
transmit  a  signal  which,  when  received 
by  a  wayside  transponder,  would  cause 
the  transponder  to  transmit  back'its 
encoded  message.  The  on-board 
equipment  would  then  decode  this 
message  and  the  on-board  computer 
would  calculate  the  braking  distance 
based  on  the  present  speed  of  the  train, 
the  information  received  from  the 
transponder  set,  and  the  standard 
Amtrak  reduction  braking  curves  with  a 
12.5%  safety  factor  compensated  for 
grade  together  with  an  8-second  reaction 
time.  When  the  train  reaches  the 
calculated  distance  bom  the  speed 
restriction,  an  audible  alarm  would 
sound  and  the  new  speed  would  be 
digitally  displayed  in  the  cab  of  the 
vehicle.  The  engineer  must 
acknowledge  the  alarm.  If  the  train  is 
above  the  speed  required  by  the  profile 
generator  inside  the  on-board  computer, 
the  engineer  wovld  be  required  to  bring 
the  train  doMm  to  the  required  speed. 
Failure  to  do  so  would  result  in  an 
automatic  penalty  application  of  the 
brakes  which  can  only  be  released  when 
the  train  is  below  the  required  ^leed. 
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The  on-board  computer  would  be 
progranuned  to  calculate  speed  and 
braking  distance  based  on  the  type  of 
equipment  it  is  mounted  on.  A  high 
performance  train,  such  as  a  tilt  body 
train,  would  be  allowed  to  run  at  a 
higher  speed  around  a  curve  than 
conventional  passenger  equipment  if 
consistent  with  allowed  imbalance.  A 
safe  default  speed  would  be  provided  in 
the  railroad  operating  roles  in  the  case 
of  tilt  body  equipment  failure  or  ACSES 
failure. 

Temporary  speed  restrictions  would 
be  entmsd  into  the  civil  speed 
enforcement  on-board  computer  at  the 
beginning  of  the  run.  Normially  the 
speed  restrictions  would  be  entered  by 
a  data  radio  located  at  strategic 
entrances  and  locations  along  the  NEC. 
In  the  event  that  the  data  radio  is 
inoperative,  the  enginew  would  be  able 
to  enter  the  information  from  the  paper 
Form  D  he  or  she  receives  that  lists  all 
temporary  speed  restrictions. 

In  the  fully  deployed  system,  data 
radio  transmitters  would  be  provided  at 
all  interlockings  in  equipped  territory, 
permitting  updating  of  temporary 
restrictions  and  verification  that  on- 
board information  is  complete.  Crews 
would  continue  to  receive  paper  Form 
D's,  and  temporary  speed  boards  would 
be  provided.  An  alternative  approach  to 
enforcement  of  temporary  restrictions 
has  also  been  posited  by  Amtrak.  Under 
this  approach,  fmrtable  speed  restriction 
transfmnder  sets  would  be  utilized  to 
enforce  temporary  speed  restrictions. 
Temporary  transponder  sets  would  be 
placed  at  braking  distance  for  the  worst 
case  trains.  All  trains  operating  at 
maximum  authorized  speed  that 
encoimter  a  temporary  transponder  set 
would  immediately  begin  to  reduce  to 
the  speed  called  for  on  the  transponder 
so  distance  to  go,  ruling  grade,  or 
distance  to  the  next  transponder 
information  will  not  be  necessary.  When 
a  temporary  transponder  set  is 
encountered,  it  would  not  reset  the 
"next  transponder  location  window" 
information  in  the  on-board  computer, 
and  the  on-board  equipment  would 
continue  to  look  for  the  next  permanent 
transponder  set  All  permanent 
transponder  sets  are  "linked"  in  that 
each  set  identifies  the  location  of  the 
next  set  in  the  chain,  but  temporary 
transponden  are  not  part  of  this  linkage. 

For  the  immediate  future,  only  some 
Amtrak  power  units  will  respond  to  all 
of  the  new  frequencies  of  the  cab  signal/ 
ATC  system.  Those  units  would  receive 
a  maximum  125  mph  speed  indication 
where  the  signal  system  permits. 
RecenUy,  Amtrak  has  indicated  that 
some  changes  to  on-board  equipment 
would  be  required  for  other  users  where 


Amtrak  introduces  the  high-speed  cab 
signal/ ATC  array  (in  particular,  use  of 
the  270  pulses  per  minute  at  both  100 
and  250  Hz  as  a  new  100  mph  code  and 
use  of  270  pulses  per  minute  at  100  Hz 
as  a  code  allowing  movement  over  #26.5 
turnouts  at  60  mph).  Although  the 
changes  in  the  cab  signal  code  rates  and 
carrier  frequencies  form  an  important 
backdrop  for  this  proceeding,  no 
approval  for  these  changes  is  required  or 
implied  in  this  proposed  order.  At  the 
same  time,  FRA  is  consciouc  that 
existing  requirements  for  cab  signal/ 
ATC  are  implicated  in  Amtrak's 
migration  strategy;  accordingly,  FRA 
holds  open  the  possibility  of  resolving 
any  necessary  issues  in  the  final  order 
should  it  become  apparent  that  they  are 
so  interrelated  as  to  defy  separate 
resolution.  Further,  to  the  extent  the 
proposed  changes  in  code  rates  and 
associated  arrangements  may  otherwise 
be  considered  material  modifications 
subject  to  approval  imder  49  CFR  Part 
235,  FRA  proposes  to  resolve  any 
related  issues  in  this  proceeding.  (See 
49  CFR  235.7(c)(1).) 

Improvements  that  Amtrak  woiild 
gain  with  the  new  systems  are: 
— Train  speeds  of  up  to  150  mph; 
— A  high  speed  diverging  aspect  (80 

mph); 
— The  efficient  handling  of  both  high 

speed  and  conventional  trains; 
— ^New  intermediate  speeds  between  45 

mph  and  150  mph; 
— ^The  capability  for  headway 

improvement  in  congested  commuter 

areas;  and 
— ^Practical  staging  bom  present  wayside 

and  on-board  equipment 

Commuter  and  freight  railroads  would 
obviously  benefit  from  enhanced  safety 
of  Amtrak  operations,  given  the  y 
common  operating  environment 
Amtrak's  implementation  of  the  9- 
aspect  cab  signal  system  would  provide 
increased  flexibility  to  schedule  high 
speed  intercity  service  in  a  way  that 
does  not  conflict  with  commuter 
operations.  In  addition,  as  the  AC^ES  is 
implemented  on  commuter  and  freight 
trains,  the  safety  of  those  operations 
would  be  enhanced,  ensuring  that  those 
trains  do  not  pass  absolute  stop  signals 
or  operate  at  excessive  speed 
approaching  stations  or  bridges.  To  the 
extent  equipment  design  permits, 
commuter  operators  would  also  be  able 
to  take  advantage  of  higher  speeds  on 
curves  without  diminished  safety 
margins  if  flexibility  for  operation  at 
higher  cant  deficiencies  contained  in 
FRA's  prc^MMed  revisions  to  its  Track 
Safety  Standards  in  49  CFR  Part  213  (62 
FR  31638;  July  3. 1997)  is  adopted  in  the 
final  rule. 


Implementation , 

In  order  to  obtain  the  maximum 
benefit  from  the  positive  stop  and  civil 
speed  enforcement  system  prior  to  its 
installation  on  the  entire  NEC,  Amtrak 
has  developed  a  strategy  to  phase-in 
installation.  The  initial  installations 
would  protect  entry  to  and  operations 
along  the  hi^  speed  territory.  During 
the  initial  phase,  the  transponders 
would  not  be  installed  on  non-high 
speed  tracks  where  flanking  protection 
protects  against  possible  encroachment 
into  the  adjacent  high  speed  tracks. 
After  all  installations  are  in  place  on 
high  speed  tracks  and  on  adjacent  tracks 
where  flanking  protection  does  not 
exist,  the  transponder  system  would  be 
extended  to  the  balance  of  the  NEC 
This  phased-in  installation  would  also  * 
allow  usen  of  the  NEC  to  defer 
installation  of  the  ACSES  system  on 
some  of  their  rolling  stock  while  they 
obtain  the  necessary  internal  or  external 

finanring. 

A  specific  application  of  this  interim 
installation  staging  strategy  being 
considered  between  New  York  and 
Washington.  D.C  is  to  operate  the  new 
HST's  up  to  135  mph  in  specific  areas 
where  Metroliners  currently  operate  at 
125  mph  and  where  signal  spacing, 
catenary  and  track  structure  are 
adequate  for  135  mph  operation  of 
HST's.  For  example,  135  mph  operation 
is  possible  on  Tracks  2  and  3  between 
"County"  Interlocking  (MP  32.8,  west  of 
New  Brunswick,  New  Jersey)  and  MP 
54.0  east  of  "Ham"  Interlocking  east  of 
Trenton,  New  Jersey.  Consideration  is 
being  given  to  initially  installing  the 
"AC^ES"  transponder  based  civil  speed 
and  positive  stop  enforcement  system 
only  on  Tracks  2  and  3  between 
"County"  (MP  32.8)  and  "Ham"  (MP 
55.7),  depending  on  flanking  protection 
at  "Midway"  (MP  41.3)  to  divert  any 
possible  stop  signal  "overruns"  away 
from  the  path  of  an  HST  operating  over 
125  mph  on  Track  2  or  3. 

In  addition  to  the  use  of  flanking  and 
phased  installation,  freight  trains  that 
are  not  equipped  with  ACSES  will  be 
allowed  to  operate  on  the  NEC  at  off- 
peak  times  when  no  high  speed 
passenger  trains  are  operating  in  the 
area.  These  operations  would  be  within 
windows  that  have  been  verified  and 
strictly  adhered  to.  This  exception 
would  be  created  to  allow  the  smaller 
entities  to  continue  to  operate  prior  to 
the  equipping  of  all  their  equipment 

This  strategy  would  allow  Amtrak  to 
take  advantage  of  some  o£  the  new 
HST's  capebility  before  the  ACSES 
system  is  fully  installed  and  before  all 
other  vehicles  can  be  equipped.  These 
initial  installations  would  also  give 
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operating  personnel  some  solid 
experience  with  the  new  system  before 
it  is  extended  throughout  the  entire 
NEC 

Other  areas  being  considered  for  135 
mph  operation  with  initial  ACSES 
installation  in  this  same  manner  are 
"Morris"  (MP  58.4)  to  MP  74.0  east  of 
"Holmes"  (MP  77.2).  "Ragui"  (MP  29.9) 
to  "Bacon"  (MP  51.0)  with  No.  3  track 
only  extended  on  through  "Bacon"  to 
MP  56.7  north  of  "Prince"  (MP  57.3), 
and  "Grove"  (MP  112.6)  to  "Landover" 
(MP  128.8).  Taken  together  as  an  Initial 
installation  in  the  New  York  to 
Washington  portion  of  the  NEC,  171 
track  miles  of  ACSES  could  provide  up 
to  80  route  miles  of  135  mph  operation 
on  the  225  mile  rim.  This  strategy 
would  provide  initial  valuable  operating 
benefits  and  experience  without 
sacrificing  any  of  the  higher  level  of 
safety  required  for  trains  operating  over 
125  mph.  and  without  (initially) 
equipping  any  vehicles  other  than  those 
trains  operating  over  125  mph. 

Between  New  York  Qty  and 
Washington,  D.C,  Amtrak  proposes  for 
the  present  to  install  the  ACSES  system 
only  in  territory  where  train  speeds  will 
exceed  125  mph.  Since  freight  trains  do 
not  operate  on  the  NEC  at  speeds  over 
50  mph,  and  none  of  the  existing 
commuter  equipment  operating  on  the 
NEC  can  operate  at  speeds  exceeding 
125  mph,  Amtrak  does  not  view 
installation  of  ACSES  on  freight  and 
commuter  equipment  operathig  between 
New  York  City  and  Washington,  D.C.  to 
be  necessary  during  the  initial  phase. 
The  installation  of  ACSES  between  New 
York  and  Washington.  D.C  woidd 
provide  transponder-based  positive  stop 
enforcement  on  all  main  tracks  where 
speeds  exceed  125  mph.  and  on  all 
tracks  leading  to  high-speed  tracks 
where  flanking  protection  is  not 
provided. 

Between  New  Haven  and  Boston,  the 
ACSES  would  be  installed  on  all  main 
tracks  where  speeds  exceed  110  mph. 
Ultimately,  plans  call  for  installation  of 
this  system  on  all  main  tracks  along  the 
NEC  where  speeds  currentiy  exceed  the 
60-80  mph  range  except  for  New 
Rochelle  to  New  Haven,  a  segment 
omtrolled  by  the  MTA  Metro-Ncmh 
Railroad  where  speeds  will  not  exceed 
110  mph. 

Another  interim  installation  concerns 
the  use  of  #26.5  straight-frog  turnouts. 
These  turnouts  are  cmly  good  for 
diverging  moves  at  60  mph.  Amtrak 
intends  to  install  these  turnouts  at 
limited  locations  where  there  is 
insufficient  space  to  install  the  #32.7 
turnouts  needed  for  diverging  moves  at 
SO  mph.  Using  the  60  mph  aspect  in  the 
9-aspect  cab  signal/ ATC  system  requires 


all  equipment  to  be  able  to  receive  and 
decode  270  code. 

To  allow  for  the  installation  of  these 
60  mph  turnouts  in  territory  where  all 
users  have  not  yet  upgraded  to  the  full 
9-aspect  system,  Amtrak  proposes  an 
interim  procedure.  Until  all  users  have 
been  equipped,  Amtrak  proposes  that 
the  cab  signal/ ATC  system  will  display 
an  80  mph  aspect  for  diverging  moves 
over  these  tuimouts.  The  ACSES  passive 
transponder  sets  approaching  this 
location  and  at  this  location  woiild 
enforce  a  60  mph  civil  speed  restriction 
for  all  routes  through  the  interlocking 
where  the  #26.5  turnout  is  located.  An 
active  transponder  would  be  located  at 
the  distant  signal  prior  to  the  locations 
where  trains  must  be^n  to  reduce  to  60 
mph.  This  active  transponder  would 
override  the  60  mph  civil  speed 
command  when  the  signal  system  logic 
determines  that  the  interlocking  is 
cleared  for  a  non-diverging  move  at  a 
hieher  speed  than  60  mph. 

This  scheme  requires  that  all  vehicles 
equipped  with  the  9-aspect  cab  signal/ 
ATC  system  also  be  equipped  with 
ACSES.  Existing  4-aspect  cab  signal/ 
ATC  systems  would  enforce  45  mph  for 
passenger  trains  and  30  mph  Cor  freight 
trains.  This  interim  arrangement  would 
also  be  backed  up  by  a  site  specific 
instruction  and  an  appropriate 
reflectorized  sign  on  the  distant  signal 
requiring  60  mph  with  the  display  of  the 
"Cab  Speed"  aspect  When  all  vehicles 
operating  in  the  area  are  equipped,  the 
active  transponder  can  be  removed  and 
the  270  code  Cor  60  mph  installed. 

Under  Amtrak's  design,  the  ACSES 
system  would  be  required  to  have  a 
minimal  database  Cor  the  entire  NEC 
which  would  enable  a  train  to  always 
know  where  it  is  within  the  NEC,  which 
track  it  is  on,  what  permanent  speed 
restrictions  apply,  and  where  the  next 
temporary  speed  order  would  need  to  be 
executed.  With  this  capability,  the 
ACSES  system  would  be  able  to  perform 
certain  auxiliary  functions  required  by 
HSTs, 

Regnlatory  Approvals  Eaqnirad 

In  general,  new  signal  and  train 
control  systems  must  comply  with 
FRA's  Rules.  Standards  and  Instructions 
Governing  the  Installation,  Inspection, 
Maintenance,  and  Repair  of  Signal  and 
Train  Control  Systems,  Devices,  and 
Appliances  (49  CFR  Part  236).  FRA  will 
implement  any  exceptions  on  a  case-by- 
case  basis  through  the  waivw  process  as 
provided  by  49  CFR  Part  235.  Train 
operations  in  excess  of  110  miles  per 
hour  must  be  authorized  by  FRA  after 
examination  of  pertinent  safety 
considerations  in  accordance  with  49 
CFR  213.9(c).  Metroliner  service  on  the 


NEC  is  conducted  in  accordance  with 
such  an  authorization. 

In  addition,  NEC  operations  are 
subject  to  special  requirements  of  the 
Rail  Safety  Improvement  Act  of  1988. 
which  mandated  that  all  NEC  trains  be 
equipped  with  "automatic  train  control 
systems  designed  to  slow  or  stop  a  train 
in  response  to  external  signals."  Sec.  9. 
Public  Law  100-342,  implemented  at  52 
FR  44510  (Nov.  19, 1987).  53  FR  1433 
Oan.  19. 1988).  and  53  FR  39834  (Oct 
12. 1988). 


Safety  PerfiomuuKe  Standards 

On  May  29. 1992.  Amtrak  informed 
FRA  of  its  intention  to  implement  a 
proposed  9-aspect  cab  signal/speed 
control  system  supplemented  with  an 
intermittent  transponder  civil  speed 
enforcement  system  on  the  NEC  On 
June  23. 1992,  FRA  notified  Amtrak  that 
the  proposed  system  would  have  to 
comply  with  Part  236.  FRA  also 
suggested  the  following  specific 
performance  standards  Cch'  the  ACSES 
components: 

1 .  The  system  must  enforce 
permanent  and  temporary  civil  speed 
restrictions  (e.g.,  track  curvature, 
bridges,  and  slow  orders). 

2.  All  trains  operating  over  the 
trackage  of  the  proposed  system  must  be 
equipped  to  respond  to  the  continuous 
cab  signal/speed  control  system  and 
intermittent  transponder  civil  speed 
enforcement  system. 

3.  Conflicting  aspects  or  indications 
may  not  be  displayed  in  the  locomotive 
cab. 

4.  The  system  must  enforce  the  most 
restrictive  speed  at  any  location 
associated  with  either  the  dvil 
restriction  or  cab  signal  aspect 

5.  The  system  shdl  include  a 
restricted  speed  command  or  code  rate 
to  permit  the  train  to  continue  at 
restricted  speed  only  if  this  command  is 
received.  The  system  shall  be  arranged 
so  that  if  the  speed  command  is  not 
received  the  train  will  be  brought  to  a 
stop  and  cannot  be  moved  agafai  until 
some  type  of  apparatus  interconnected 
wfith  the  train  control  S3rstem  and 
controlled  by  the  dispatcher  is  used. 
The  train  may  then  only  travel  at 
restricted  speed  until  a  valid  speed 
command  is  received  by  the  on-board 
train  eouipment 

In  a  September  17. 1992  lett^. 
Amtrak  responded  to  technical  issues 
raised  at  an  earlier  meeting  between 
Amtrak  and  FRA.  Amtrak  agreed  with 
performance  standards  1, 3,  and  4.  but 
had  reservations  concerning 
performance  standard  2  becaiise  of  the 
funding  needed  to  upgrade  commuter 
and  freight  corridor  users'  train  control 
systems.  Amtrak  also  questioned  the 
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need  to  equip  certain  user  vehicles  with 
a  fidl  microprocessor  scanning  system  if 
the  user  trains  did  not  operate  at  speeds 
in  excess  of  100  mph,  civil  speed 
reductions  in  the  territory  operated  were 
relatively  few,  and  civil  speeds  could  be 
controlled  by  the  continuous  cab  signal 
enforcement  system  without  adversely 
impacting  train  schedules  or  on-time 
performance. 

Amtrak  also  requested  relief  from 
performance  standard  5,  which  requires 
an  enforced  stop  at  interlocking  signals 
with  an  advance  track  configuration  that 
would  not  establish  high  speed  track 
fouling,  where  the  maximum  authorized 
speed  does  not  exceed  45  mph  through 
an  interlocking  arrangement  or  terminal. 
The  system  would  still  contain  a 
recurring  15  second  audible  warning 
and  a  20  second  acknowledge 
requirement  while  operating  at 
restricted  speed. 

At  a  meeting  on  September  20, 1904, 
the  Northeast  Corridor  Safety 
Committee,  a  federal  advisory 
committee  chartered  pursuant  to  the 
Rail  Safety  Enforcement  and  Review  Act 
of  1992.  considered  the  issue  of  an 
enhanced  NEC  train  control  system  and 
agreed  with  draft  performance 
specifications  similar  to  those  set  forth 
alwve.  The  draft  performance  standards 
placed  before  the  Committee  included 
equipping  of  all  movements  in  high- 
speed territory.  However,  the  issue  of 
increased  speeds  south  of  New  York 
City  was  not  discussed,  since  Amtrak 
had  not  proposed  to  increase  speeds  on 
the  South  End  at  that  time.  The 
Committee  was  in  general  agreement 
that  the  current  cab  si{pial/ATC  system 
should  be  supplemented,  as  proposed 
by  Amtrak,  in  connection  with  NEC 
improvements. 

DiscnssioB 

SafetyNeed 

Increases  in  train  speed,  in  the  traffic 
density  plaimed  for  both  intercity  and 
commuter  service,  and  in  the  potential 
for  increased  freight  operations  over  a 
portion  of  the  NEC  territory  woidd 
increase  the  risk  of  a  severe  accident  on 
the  NEC  unless  compensating  measures 
are  taken.  These  risks  &11  into  four 
general  categories  requiring  separate 
analysis,  three  of  which  are  pertinent 
here. 

The  first  risk  is  of  a  train-to-train 
collision.  Although  the  existing  cab 
signal/ ATC  system  on  the  NEC  provides 
a  very  high  level  of  safaty.  some  risks 
remain,  llie  cab  signal/ ATC  system 
currenUy  in  use  on  the  NEC  does  not 
enforce  a  positive  stop  at  signals 
displaying  a  stop  aspect,  nor  does  it 
require  acknowledgment  of  the 


restricting  aspect  every  20  seconds. 
Instead,  the  engineer  receives  one 
warning  that  must  be  acknowledged 
when  a  "zero"  code  rate  is  experienced. 
Thus,  the  principal  hazard  is  not  that  a 
train  operating  under  a  restricted  speed 
code  could  strike  another  train.  Rather, 
it  is  that  a  slower  train  could  move 
through  the  control  point  into  the  path 
of  a  high-speed  train.  This  could  happen 
if  the  engineer  of  the  train  subject  to  the 
stop  signal  experienced  an  incident  of 
micro  sleep,  accompanied  by  a 
conditioned  response  of  aclmowledging 
the  warning,  was  distracted,  or  was 
impaired.  Less  likely  to  occur,  but  still 
[>ossible,  is  a  scenario  where  an 
engineer  or  a  third  party  acts  recklessly. 
This  scenario  must  be  taken  seriously  in 
light  of  recent  acts  of  domestic 
terrorism. 

Clearly,  equipping  only  high-speed 
trains  with  on-board  equipment 
responsive  to  the  ACSES  system  is 
insufficient  by  itself  to  prevent 
collisions  at  key  control  points.  Only  by 
equipping  all  trains  can  the  safe 
movement  of  high-speed  trains  be 
reasonably  ensiued.  Amtrak's 
observation  that  positive  stop  capability 
need  only  be  provided  at  locations 
providing  access  to  high-speed  track 
appears  to  have  merit,  however. 

TTie  second  risk  is  of  an  overspeed 
derailment  which  may  result  in  direct 
harm  or  harm  flowing  from  a  resulting 
impact  with  other  trains  or  fixed  objects. 
CurrenUy,  locations  on  the  NEC  where 
signal  speed  restrictions  are  highor  than 
the  overturning  speed  of  the  curve  are 
protected  by  special  speed  control 
featiu^  specific  to  those  locations.  As 
speeds  rise  for  both  intercity  and 
commuter  trains,  the  number  of  track 
segments  requiring  special  control  will 
increase.  Allowances  for  higher  levels  of 
unbalance  (implicit  in  the  flexibilities 
proposed  in  the  July  3  Track  Safety 
Standards  Notice  of  Proposed 
Rulemaking  (NPRM))  woidd  also  create 
potential  exposure  that  does  not 
currentiy  exist.  The  speed  control 
features  of  the  ACSES  will  deal 
effectively  and  economically  with  this 
potential  safety  exposure,  while 
providing  all  passenger  operators  on  the 
corridor  with  the  potential  for  reduced 
trip  times. 

The  third  risk  is  of  an  impact  Mfith 
track  forces  or  their  equipment.  This 
risk  is  endemic  to  all  rail  operations,  but 
increased  speed  drives  up  potential 
severity  and  reduces  the  warning  time 
of  a  train's  approach.  Unlike  revenue 
rolling  stock,  many  pieces  of  . 
maintenance-of-way  equipment  will  not 
reliably  shunt  or  activate  a  signal 
system.  Further,  although  great  care  is 
taken  to  ensure  that  worken  and  their 


equipment  are  protected  from  train 
movements,  human  error  in  issuing  or 
executing  such  authorities  can  occur. 

Althoiigh  the  recentiy  published  final 
rule  for  Roadway  Worker  Safety  wiU 
help  to  control  this  risk  (61  FR  65959; 
December  16, 1996  ),  a  train  control 
system  with  the  capability  to  provide 
automatic  warning  to  the  train  of  the 
presence  of  work^  or  equipment  prior 
to  visual  sighting  could  significanUy 
drive  down  the  risk  of  harm  to  both 
roadway  workers  and  train  occupants. 
This  is  of  particular  concern  on  a  high- 
speed railroad  with  very  dense 
operations  and  close  track  centers, 
conditions  that  prevail  on  much  of  the 
NEC. 

The  ACSES  system  inctMporates 
portable  transponder  technology  that 
can  provide  a  second  layer  of  safety  for 
roadway  workers  and  their  eqmpment 
Further,  temporary  speed  restrictions 
would  be  entered  into  the  on-board 
ACSES  computer,  providing  for 
automatic  enforcement  even  if 
temporary  transponders  are  misplaced 
or  vandalized.  These  features  should 
increase  the  safety  of  those  conventional 
and  high-speed  trains  that  are  equipped 
with  on-boiard  computers. 

A  fourth  risk  accentuated  by  higher 
speeds  is  increased  severity  of  an 
accident  resulting  from  an  undetected 
incursion  into  the  right  of  way  or 
clearance  envelope,  including  possible 
displacement  or  undermining  of  track 
structxire.  This  fourth  risk  Is  not 
addressed  in  this  proceeding  since  the 
Northeast  Corridor  Safety  Committee 
will  evaluate  this  issue  in  a  separate 
"system  safety"  proceeding  to  be  held  at 
a  later  date.  However,  the  data  radio 
element  of  the  ACSES  system  provides 
a  possible  communication  path  for 
hazard  detection  information  (in 
addition  to  the  cab  signal  system). 

Tec/uiica/ issues 

In  Amtrak's  proposed  system,  the 
brake  and  propulsion  interface  between 
the  ACSES  and  the  locomotive  would  be 
similar  to  that  utilized  in  conventional 
cab  signal/ ATC  systems.  The  interface 
would  be  separate  and  distinct  from  the 
interface  used  by  the  cab  signal/ ATC 
system.  The  failure  of  either  the  cab 
signal/ ATC  system  or  the  ACSES  would 
not  prevent  the  remaining  functioiung 
system  from  performing  its  intended 
operation  and  displaying  the  proper  on- 
board aspect  Both  the  signal  speed  and 
the  civil  speed  would  be  displayed  with 
the  lower  of  the  two  speeds  to  be 
enforced. 

FRA  questions  the  need  or  prudence 
of  displaying  both  speeds  and  continues 
to  gather  information  on  this  design. 
Comment  is  requested  regarding  the 
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appropriate  means  of  displaying  system 
information  to  the  locomotive  engineer. 

The  new  transponder-based  system 
would  provide  for  enforcement  of 
permanent  civil  speed  restrictions 
(curves,  bridges,  etc.)  and  temporary 
speed  restrictions  (slow  orders)  in  five 
MPH  increments,  as  well  as 
enforcement  of  stop  aspects  at 
interlocking  home  signals.  Once  the 
train  is  stopped,  current  plans  call  for 
the  system  to  require  the  train  to  remain 
stopped  for  30  seconds  at  which  time 
the  engineer  will  operate  a  stop  override 
button  and  allow  movement  of  the  train, 
with  the  audible  alarm  requiring 
acknowledgment  every  20  seconds.  FRA 
is  aware  that  some  locomotive  engineers 
may  find  repetitive  acknowledgment  of 
this  feature  distracting  during  low-speed 
movements  through  terminal  areas  and 
requests  comments  regarding  possible 
alternative  arrangements. 

FRA  discussed  with  Amtrak  a  featiue 
under  which  a  controlled  release  would 
be  encrypted  into  the  on-board 
computer  at  the  time  of  departiire  to 
ensure  that  movement  could  not  be 
made  past  stop  as{)ects  at  home  signals 
without  a  secure  means  of 
authorization.  Amtrak  opposed  this 
approach,  arguing  that  the  train  should 
remain  under  the  control  of  the 
engineer,  who  may  have  a  more 
complete  and  current  understanding  of 
considerations  pertinent  to  the  safety  of 
the  train  movement.  For  instance,  if  a 
structure  or  vehicle  adjacent  to  the 
wayside  was  on  fire,  it  would  be 
necessary  to  move  the  train  to  avoid  a 
hazard  to  the  passengers  and  crew. 
Nevertheless,  FRA  believes  operation  of 
a  train  where  a  positive  stop  is  required 
shoxild  occur  oiily  after  the  engineer 
cuts  out  or  overrides  the  ACSES  through 
a  mechanism  located  away  from  the 
engineer's  console,  the  location  and/or 
operation  of  which  would  require 
special  knowledge  available  only  to  a 
person  authorized  to  operate  the 
override.  Amtrak  has  endeavored  to 
respond  to  this  concern  in  designing  the 
ACSES. 

Taxi  and  Analysis  of  Proposed  Orders 

For  purposes  of  clarity  and 
convenience,  the  text  of  the  proposed 
order  is  interspersed  with  explanations 
and  analysis.  The  text  of  the  proposed 
order  is  printed  in  italics.  FRA  reserves 
the  right  to  revise  and  augment  the 
proposed  order  upon  final  issuance  and 
invites  conmients  on  all  issues  relevant 
to  the  subject  matter  of  the  order. 

Proposed  Effective  Date 

As  discussed  above,  Amtrak 
anticipates  beginning  receipt  of  the  new 
HSTs  in  1999.  FRA  proposes  to  make 


this  Order  efiiective  on  October  1 ,  1999, 
to  enable  Amtrak  to  rapidly  utilize  the 
new  system's  improvements  while 
allowing  other  users  of  the  NEC  to 
phase-in  installation. 

Scope  and  Applicability 

This  order  supplements  existing 
regulations  at  49  CFR  Part  236  and 
existing  orders  for  automatic  train 
control  on  the  Northeast  Corridor  (NEC). 
This  order  applies  in  territory  where 
Amtrak  has  installed  wayside  elements 
of  the  Advanced  Civil  Speed 
Enforcement  System  (ACSES), 
permitting  high-speed  operations  under 
the  conditions  set  forth  below.  All 
railroads  operating  on  high-speed  tracks 
in  such  equipped  territory,  or  on  tracks 
providing  access  to  such  high-speed 
tracks,  shall  be  subject  to  this  order, 
including  the  foUowrlng  entities 
operating  or  contracting  for  the 
operation  of  rail  service — 
Connecticut  Department  of 

Transportation; 
Consolidated  Rail  Corporation; 
Massachusetts  Bay  Transportation 

Authority; 
National  Railroad  Passenger  Corporation 

(Amtrak);  and 
Providence  and  Worcester  Railroad  Co. 

Explanation  and  Analysis.  Amtrak 
has  undertaken  the  planning  and 
installation  of  the  ACSES  as  part  of  its 
capital  program  for  intercity  service  on 
the  NEC,  consistent  with  legislation 
providing  for  improved  rail  service  in 
the  region.  The  proposed  order  would 
require  all  carriers  operating  in  ACSES 
territory  to  equip  their  controlling 
locomotives  widi  opmative  on-board 
equipment.  This  equipment  would 
consist  of  a  transponder  scanner,  an  on- 
board computer,  a  display  unit  for  the 
locomotive  engineer,  and  appropriate 
interface  with  the  cab  signal/train 
control  apparatus. 

The  exception  would  be  trackage  on 
the  South  End  where  access  is  barred  to 
Bon-ACSES-equipped  trainsets  and 
where  increases  in  the  maximum  speed 
will  be  from  125  mph  to  135  mph.  In 
this  instance,  only  Amtrak  trains  would 
be  required  to  be  equipped. 

FRA  views  the  distinctions  between 
required  signal  and  train  control 
features  on  the  north  and  south  portions 
of  the  NEC  to  be  temporary.  The 
proposed  order  would  allow  increases 
in  train  speeds  without  any  reduction  in 
safety.  Over  time,  the  ACSES  system 
should  be  completed  and  used  by  all 
operators  throughout  the  NEC  for  routes 
where  speeds  exceed  110  mph  on  any 
segment,  enhancing  safety  throughout 
the  NEC.  In  fact.  New  Jersey  Transit  Rail 
Operations  (N)T)  has  indicated  its 


intention  to  equip  its  controlling 
locomotives  with  an  Advanced  Speed 
Enforcement  System  (ASES).  deriving 
safety  advantages  both  on  the  NEC  and 
on  certain  of  its  lines  where  the  ASES 
system  can  be  used  as  an  intermittent 
train  stop  system.  As  Amtrak,  North  End 
operators  and  NTT  demonstrate  the 
benefits  and  reliability  of  the  system, 
progress  toward  universal  upgrading  of 
the  NEC  signal  and  train  control  system 
will  be  fostered.  At  a  later  date.  FRA 
may  amend  this  order  to  require  more 
extensive  use  of  this  new  safety 
technology.  This  will  be  determined  by 
increases  in  traffic  and  types  of 
equipment  used  on  the  NEC 

Definitions.  For  Purposes  of  This 
Order — 

"High-speed  track"  means  (1)  a  track 
on  the  main  line  of  the  Northeast 
Corridor  (NEC)  between  Nq^  Haven. 
Connecticut,  and  Boston,  Massachusetts 
("North  End")  where  the  maximum 
authorized  train  speed  for  any  class  of 
train  is  in  excess  of  110  miles  per  hour 
or  (2)  a  track  on  the  main  line  of  NEC 
between  Washington,  D.C.,  and  New 
York  City,  New  York  ("South  End"), 
where  the  authorized  train  speed  for  any 
class  of  train  exceeds  125  mph. 

Explanation  and  Analysis.  Operations 
on  the  North  End  are  conducted  on  two 
main  tracks,  while  additional  main 
tracks  are  available  on  portions  of  the 
South  End.  Operations  are  already 
highly  dense  on  the  North  End,  and 
projections  for  the  future  indicate 
significant  increases  in  traffic,  both 
freight  and  passenger.  Track  curvature 
on  the  North  End  exceeds  the  average 
curvat\u«  on  the  South  End,  resulting  in 
greater  potential  concern  for  compliance 
with  civil  speed  restrictions. 
Accordingly,  FRA  proposes  to 
distinguish  between  the  two  operations 
for  purposes  of  determining 
applic^ility  of  new  performance 
requirements. 

"Signal  and  train  control  system" 
refers  to  the  automatic  cab  signal/ 
automatic  train  control  system  (cab 
signal/ ATC)  in  effect  on  the  NEC  at  the 
date  of  issuance  of  this  order,  as 
supplemented  by  "ACSES,"  together 
with  such  modifications  as  Amtrak  shall 
make  consistent  with  this  order. 

Performance  Standards 

The  following  performance  standards 
and  special  requirements  apply: 
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1.  Except  as  provided  in  paragraph 
10(b),  the  si^ial  and  train  control 
system  shall  enforce  both  permanent 
and  temporary  civil  speed  restrictions 
(e.g.,  track  curvature,  bridges,  and  slow 
orders)  on  all  high-speed  tracks  and 
immediately  adjacent  tracks. 

Explanation  and  analysis.  The  ACSES 
system  can  prevent  derailments  and 
collisions  with  fixed  structures  or  on- 
track  persoimel  or  equipment  that  might 
result  frvm  overspeed  operation. 
Accordingly,  permanent  civil  speed 
enforcement  and  temporary  speed 
enforcement  are  proposed. 

Existing  fsatures  of  the  cab  signal/ 
ATC  system  on  the  NEC  provide 
intermittent  civil  speed  enforcement  at 
key  locations  where  signal  speeds 
exceed  overturning  speeds  or  where 
station  operations  require  special 
protection.  However,  as  speeds  are 
increased,  civil  speed  enforcement  will 
become  an  issue  at  additional  locations. 
The  ACSES  would  permit  higher 
operating  speeds  while  mAintaining  a 
high  level  of  safety. 

The  existing  sig^ial  S3rstem  would  not 
enforce  temporary  speed  restrictions, 
such  as  slow  orders  over  defective  track 
or  protections  for  roadway  workers.  By 
using  temporarily  placed  transponders, 
and  by  entering  restrictions  into  the  on- 
board computer  by  milepost,  the  ACSES 
could  provide  excellent  protection  for 
train  movements  and  workers  and 
equipment  on  or  adjacent  to  live  tracks. 
All  trains  equipped  with  on-board 
ACSES  uniu  would  benefit  from  this 
feature. 

The  proposed  order  suggests  that  this 
requirement  should  be  extended  to 
tracks  adjacent  to  high-speed  tracks.  The 
effisctive  operating  envelope  for  high- 
speed tracks  includes  immediately 
adjacent  tracks.  Derailinents  on  those 
traucks  could  endanger  high-speed 
operations. 

2.  Except  as  provided  in  paragraph 
10(b),  all  trains  operating  on  high-speed 
track,  immediately  adjacent  track,  or 
track  providing  access  to  high-speed 
track  shall  be  equipped  to  respond  to 
the  continuous  cab  signal/speed  control 
system  and  intsnnittent  transponder 
civil  speed  enforcement/positive  stop 
system.  Freight  trains  that  are  not 
equipped  with  ACSES  will  be  allowed 
to  operate  on  the  NEC  at  off-p>eak  times 
when  no  high-speed  passenger  trains  are 
operating  in  the  area. 

Explanation  and  analysis.  As  noted 
above,  the  ACSES  system  could  provide 
potential  benefits  for  all  users  of  the 
NEC.  However,  this  proposed  order 
would  only  require  equipping  trains  on 
the  North  End,  where  trains  are 


operated  on  high-speed  tracks,  or  on 
immediately  adjacent  tracks  providing 
access  to  high-speed  tracks. 

The  benefits  of  equipping  high-speed 
trains  are  obvious.  The  benefits  of 
equipping  conventional  speed  trains 
that  operate  on  high-speed  tracks 
include  enforcement  of  civil  speed 
restrictions,  temporary  speed 
restrictions,  and  positive  stop  features. 
The  benefits  of  equipping  conventional 
speed  traiiu  that  operate  on 
immediately  adjacent  tracks  providing 
access  to  high-speed  tracks  may  derive 
primarily  from  enforcement  of  positive 
stop  fsatures.  If  a  train  is  prevented  from 
inappropriately  proceeding  through  a 
jimction  and  onto  a  high-speed  track, 
the  safety  of  the  subject  train  and  the 
safety  of  the  oncoming  high-speed  train 
are  equally  assured.  As  a  practical 
matter,  FRA  believes  that  few  trains 
required  to  be  eqwpped  under  this 
proposal  would  not  make  use  of  high- 
speed tracks.  Again,  comment  is 
specifically  requested  regarding  whether 
any  circumstances  exist  under  which 
trains  would  be  required  to  be  equipped 
exclusively  because  th^  operate  on 
adjacent  tracks  or  on  tracks  providing 
access  to  high-speed  tracks.  (See,  also, 
paragraph  10(b).  below.) 

3.  No  conflicting  aspects  or  indications 
shall  be  displayed  in  the  locomotive 
cab. 

Explanation  and  analysis.  The 
proposed  order  would  require  that 
consistent  information  be  displayed  to 
the  locomotive  engineer.  Amtrak  plans 
to  implement  this  principle,  while 
providing  information  from  both  the  cab 
signal/ ATC  system  and  the  ACSES,  by 
displaying  both  of  the  resulting 
maximum  speeds.  The  controlling  (most 
restrictive)  limit  woidd  be  displayed  at 
twice  the  brightness  of  the  other  speed. 
The  cab  signal  aspect  would  also  be 
displayed. 

rRA  believes  that  Amtrak's  proposed 
display  (details  of  which  are  contained 
in  the  program  description  placed  in  the 
docket  of  this  proposed  order)  is 
appropriate  for  a  hybrid  system  such  as 
this.  However,  it  shoi^ld  be  noted  that 
the  amount  of  apparentiy  conflicting 
information  provided  to  the  locomotive 
engineer  may  be  substantial.  In 
particular,  the  engineer  (who  may 
operate  non-equipped  trains  on  certain 
days  and  equipped  trains  on  other  days) 
will  have  to  contmid  with  9-a8]>ect  cab 
signal  information  that  diffars  from  the 
wayside  signal  and  potentially  the 
wayside  or  overhead  speed  boards, 
ACSES  information,  and  at  least  two 
systems  requiring  acknowledgment  of 
audible  warnings  (the  alertiiig  device 
and  the  combined  cab  signal/ ATC/ 


ACSES  unit).  Is  this  information 
excessive?  Should  a  simpler  display  of 
the  most  safety  critical  information  be 
provided  as  the  default  condition? 

4.  The  system  must  enforce  the  most 
restrictive  speed  at  any  location 
associated  with  either  the  civil/ 
temporary  restriction  or  cab  signal 
aspect 

Explanation  and  analysis.  This 
requirement  states  the  obvious 
requirement  that  the  most  restrictive  of 
the  limitations  indicated  by  the  cab 
signal/ ATC  or  ACSES  system  must  be 
enforced. 

5.  At  interlocking  home  signals  and 
control  points  on  high-speed  tracks  or 
protectiiig  switches  providing  access  to 
high-speed  tracks,  the  signal  and  train 
control  system  shall  enforce  a  positive 
stop  short  of  the  signal  or  fouling  point 
when  the  signal  displays  an  absolute 
stop.  The  system  shall  function  such 
that  the  train  will  be  brought  to  a 
complete  stop  and  cannot  be  movisd 
again  until  the  first  of  the  following 
events  shall  occur  (1)  The  signal 
displays  a  more  permissive  aspect;  or  (2) 
in  the  event  of  a  system  malfunction,  or 
system  penalty,  at  least  30  seconds  shall 
have  elapsed  since  the  train  came  to  a 
complete  stop,  the  engineer  has  received 
verbal  authority  to  proceed  from  the 
dispatcher,  and  the  engineer  has 
activated  an  override  at  reset  device  that 
is  located  where  it  cannot  be  activated 
from  the  engineer's  accustomed  position 
in  the  cab.  The  train  may  then  only 
travel  at  restricted  speed  until  a  v^d 
speed  command  is  received  by  the  on- 
board train  equipment 

Explanation  and  analysis.  Providing 
for  normal  and  extraordinary 
movements  past  a  signal  that  previously 
required  an  absolute  stop  using  a  hybrid 
cab  signal/ ATC/ ACSES  arrangement  has 
proven  to  be  one  of  the  most  challenging 
issues  in  the  design  of  the  new  system. 
As  originally  conceived  by  Amtrak,  in 
the  normal  case  ACSES  would  enforce 
a  positive  stop  by  use  of  an  active 
transponder  near  the  distant  signal  that 
would  read  the  cab  signal  code  ("0"), 
recognize  that  the  home  signal  is 
Capable  of  displaying  an  absolute  stop, 
and  enforce  a  positive  stop  even  if  the 
home  signal  actually  displayed  a 
restricting  indication  (permitting 
movement  through  the  location  at  up  to 
15  mph),  unless  a  greater  than  zero  code 
rate  was  detected  upon  reaching  the 
"cut  section"  in  wldch  the  home  signal 
was  located.  This  arrangemdtfkppeared 
to  have  several  disadvantages.  Firat 
stops  would  be  required  where 
presentiy  none  are  required.  This  could 
be  a  significant  issue  in  freight 


62104  Federal  Register  /  Vol.  62.  No.  224  /  Thursday.  November  20,  1997  /  Notices 


operations,  since  enforcement  of 
unnecessary  stop  commands  could  In 
some  cases  result  in  unacceptable  in- 
train  forces.  Second,  movements  past  a 
stop  signal  that  became  restricting  after 
the  stop  would  have  to  be  made  by 
overriding  the  positive  stop.  Third, 
these  arrangements  would  inevitably 
lead  to  demands  for  release  of  the 
positive  stop  from  the  engineer's 
position  in  the  cab,  potentially  defeating 
the  concept  intended  to  be  implemented 
by  FRA  when  conversations  with 
Amtrak  were  initiated  on  this  subject  in 
1992. 

To  avoid  distracting  or  fatiguing  the 
engineer,  and  to  ensure  that  the  override 
function  is  not  regarded  as  a  feature  to 
be  casually  employed,  it  appears  to  be 
more  appropriate  to  restrict  the  use  of 
the  reset  or  override  button  to  that  of 
instances  of  system  Culures,  on-board  or 
wayside.  Efficiency  also  suggests 
permitting  the  train  to  proceed  when  a 
train  receives  an  indication  more 
favorable  than  absolute  stop  (a 
consideration  of  interest  particularly  to 
those  commuter  authorities  that  would 
be  subject  to  the  proposed  order). 
Accordingly,  FRA  proposed  that  the 
train  control  system  function  in  greater 
harmony  with  the  wayside  signals.  This 
could  be  accomplished  in  a  number  of 
ways. 

First,  it  should  be  possible  to  place 
one  or  more  additional  transponders 
that  derive  information  directly  from  the 
circuits  controlling  the  home  signal. 
Amtrak  indicates  that  this  approach 
cotJd  be  complicated  by  the  varying 
stopping  distances  of  trains  using  the 
NEC,  but  In  principle  the  approach 
seems  feasible.  If  this  approach  were  to 
be  employed,  these  transponders  should 
be  placed  to  control  speed  approaching 
the  signal  while  providing  information 
concerning  more  favorable  aspects  as  a 
means  of  releasing  the  absolute  stop 
automatically.  Second,  it  should  be 
possible  to  use  a  steady  250  Hz  to 
release  the  stop  when  the  signal 
upgrades  to  restricting.  This  would 
require  modifications  to  the  signal 
system  at  each  home  signal  and  control 
point  Third,  data  radio  could  be  used 
on  the  wayside  to  provide  precise  signal 
status  (notwithstanding  the  zero  code 
read  by  the  cab  signal  system)  when  the 
signal  is  at  "Stop  and  Proceed,"  or 
"Restricting."  Any  of  these  options 
would  cdlow  the  movement  past  a 
restricting  signal  without  the  use  of  a 
reset  or  override  button  by  the  engineer. 

Amtral^peed,  at  a  Jime  4, 1997 
meeting,  ^accelerate  the  development 
of  the  ACSES  data  radio  feature  to 
reduce  the  need  to  operate  the  "Stop 
Override"  button  to  only  those  instances 
in  which  some  sort  of  system  failure  has 


occurred  and  the  train  must  be  moved. 
The  data  radio  feature  located  at  the 
interlocking  and  known  as  a  Mobile 
Communication  Package  (MCP)  would 
broadcast  a  message  to  the  approaching 
train  that  ^  track  specific,  direction 
specific,  and  location  specific  that 
would  automatically  release  the  stop- 
override  feature  without  the  engineer 
having  to  operate  the  "Stop  Override" 
button  when  the  home  signal  displays 
"Stop  and  I'roceed."  The  message 
would  only  be  transmitted  and  only  be 
effective  when  the  train  is  between  the 
distant  signal  and  the  home  signal  of  the 
interlocking.  If  the  signal  displays 
"Restricting,"  the  MCP  data  radio  would 
broadcast  a  similar  message  to  the 
approaching  train  that  would  relieve  the 
train  from  actually  having  to  stop.  While 
the  additional  time  frame  and  coet  to 
develop  the  data  radio  encoder  and  to 
install  these  encoders  along  with  the 
MCP  radios  at  all  interlockings  in 
ACSES  territory  is  not  yet  known,  it  is 
clear  that  this  is  the  only  method, 
among  those  that  have  been  proposed, 
with  long-range  potential  to  truly 
enhance  the  futiire  operation  of  ACSES 
on  the  Northeast  Corridor.  As  the 
additional  time  frame  to  develop  the 
data  radio/encoder  override  release 
fiaature  is  not  yet  known,  and  as  the 
schedule  to  begin  high  speed  rail 
operations  in  1999  is  very  tight,  FRA 
recognizes  that  some  relief  concerning 
operation  of  the  "Stop  Override"  button 
may  be  required,  particularly  should 
Amtrak  seek  approval  for  limited 
operations  to  135  mph  on  the  south  end 
during  1998.  FRA  feels  that  a  clear  plan 
for  migration  with  timetables  should  be 
submitted  prior  to  the  granting  of 
increased  speeds. 

6.  Failure  modes  of  the  system  will 
allow  for  train  movements  at  reduced 
speeds,  as  follows: 

a.  Failure  of  Cab  Signal/ ATC  System: 
In  the  event  of  feilure  of  the  cab  signal/ 
ATC  system  on  board  a  train,  the  ab 
signal/ ATC  system  will  be  cut  out; 
however,  the  ACSES  system  shall 
remain  operative  and  enforce  the  79 
mph  speed  limit  If  intermediate 
wayside  signals  are  provided,  the  train 
will  continue  to  operate  at  speeds  not 
exceeding  79  mph  subject  to  indications 
of  the  wayside  signal  system.  In  territory 
without  fixed  automatic  block  signals, 
trains  will  run  on  special  "Clear  to  Next 
Interiocking"  signals.  When  feilure 
occun  after  a  train  has  entered  such  a 
block,  it  will  proceed  at  restricted  speed 
to  the  next  interlocking  and  may  not 
pass  the  home  signal,  regardless  of  the 
aspect  displayed,  until  the  flashing 
lunar  "Clear  to  Next  Intmlocking"  signal 
is  displayed.  The  train  may  then  pass 


the  signal  and  proceed  at  79  mph.  The 
speed  limit  shall  be  enforced  by  the 
Advanced  Civil  Speed  Enforcement 
System  (ACSES).  At  the  next  distant 
signal  the  train  must  begin  braking, 
preparing  to  stop  at  the  next  home 
signal  »inle««  a  fiAohing  lunar  signal 
with  the  letter  "N"  is  displayed 
indicating  that  the  "Clear  to  Next 
Interlocking"  signal  is  already  displayed 
ahead. 

Explanation  and  anafyns.  The  cab 
signal/ ATC  portion  of  the  system  would 
be  cut  out  under  operating  rules  which 
meet  §  236.567  requirements.  The 
operation  of  trains  when  the  cab  signal/ 
ATC  portion  of  the  system  was  failed 
and/or  cut  out  would  be  enhanced  by 
the  ACSES  still  being  in  operation.  The 
ACSES  central  processing  unit  (CPU) 
would  receive  a  message  from  the  cab 
signal/ ATC  CPU  through  a  vital  link 
that  the  cab  signal/ ATC  is  cut  in  and  not 
feiled.  If  the  ACSES  does  not  receive 
this  message,  a  speed  of  79  mph  is 
locked  in  and  the  display  is  dark,  other 
than  the  79  mph  displayed  in  the  civil 
speed  portion,  which  is  enforced. 
Temporary  and  permanent  speed 
restrictions  and  positive  stop  at  home 
signal  locations  would  continue  to  be 
enforced  by  the  ACSES  system. 

b.  ACSES  feilure.  If  the  cm-board  ACSES 
fells  en  route,  it  must  be  cut  out  in  a 
similar  maimer  to  the  cab  signal/ ATC 
system.  The  engineer  will  be  required  to 
notify  the  dispatcher  that  the  civil 
speed/positive  stop  enforcement  system 
has  been  cut  out  When  given 
permission  to  proceed,  the  train  mu«t 
not  exceed  125  mph  (South  End)  or  110 
mph  (North  End).  All  trains  with  a  cut 
out  ACSES  system  will  operate  at 
conventional  train  speeds. 

Explanation  and  analysis.  After 
considering  how  to  proraed  when  the 
ACSES  must  be  cut  out  on  a  train,  the 
proposed  order  specifies  minimal 
requirements,  which  would  require  that 
trains  fell  back  to  existing  maximum 
speeds  in  the  territories.  However,  this 
approach  cannot  provide  positive  stop 
capability  or  compensate  for  higher 
curving  speeds  that  may  be  alloifred 
using  tilt  HSTs.  All  trains  with  •  cut 
out  ACSES  wrould  operate  at 
conventional  train  speeds  whether  they 
are  tilt  train  equipment  or  convmtioDal 
equipment  The  vital  link  betwreen  CPUs 
mentioned  in  6.(a)  above  would  infonn 
the  signal  CPU  that  the  civil  speed  CPU 
was  cut  out  or  feiled.  FRA  has  inquired 
whether  a  defeult  speed  limit  coidd  be 
"enforced"  through  the  signal  speed 
enforcement  system  when  the  ACSES  is 
feiled  and/or  cut  out  and  Amtrak 
responded  that  this  could  be 
accomplished.  The  mAvimnin  speed  to 
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be  enforced  by  the  cab  signal  system  if 
ACSES  is  cut  out  is  125  mph.  This 
places  a  premium  on  compliance  with 
operating  rules  developed  specifically 
for  this  purpose  (copies  of  which  are 
available  in  the  public  docket). 
Comment  is  requested  regarding 
appropriate  measures,  recognizing  that 
electronic  feilures  and  damage  to 
scaimers  from  refuse  on  the  track 
structure  will  result  in  ACSES  feilures. 

c.  Cab  signals/ ATC  &  ACSES  feilure.  If 
the  cab  signal/ ATC  system  and  the 
ACSES  both  fail  en  route,  the  systems 
shall  be  cut  out  and  the  train  shall 
proceed  as  provided  in  49  CFR 
§236.567. 

Explanation  and  analysis.  When  the 
signal  and  train  control  system  fails 
and/or  is  cut  out  en  route,  §  236.567  sets 
forth  the  procedures  and  restrictions 
that  shall  be  followed. 

Where  an  automatic  train  stop,  train 
control,  or  cab  signal  device  fails  and/or  is 
cut  out  enroute,  train  may  proceed  at 
restricted  speed  or  if  an  automatic  block 
signal  system  is  in  operation  according  to 
signal  indication  but  not  to  exceed  medium 
speed,  to  the  next  available  point  of 
communication  where  report  must  be  made 
to  a  designated  ofBcer.  Where  no  automatic 
block  signal  system  is  in  use  train  shall  be 
permitted  to  proceed  at  restricted  sf>eed  or 
whore  automatic  block  signal  system  is  in 
operation  according  to  signal  indication  but 
not  to  exceed  medium  speed  to  a  point  where 
absolute  block  can  be  established.  Where  an 
absolute  block  is  established  in  advance  of 
the  train  on  which  the  device  is  inoperative 
train  may  proceed  at  not  to  exceed  79  miles 
per  hour. 

These  procedures  are  used  with  present 
train  control  systems,  both  on  the  NBC 
and  throughout  the  Nation  and  have 
proven  to  be  a  reliable  and  safe  method 
when  the  signal  and  train  control 
system  fails  and/or  is  cut  out 

d.  Wayside  signal  system  failure.  If  the 
wayside  signal  system  feils,  train 
operation  will  be  at  restricted  speed  to 
a  point  where  absolute  block  can  be 
established  in  advance  of  the  train. 
Where  absolute  block  is  established  in 
advance  of  the  train,  the  train  may 
proceed  at  speeds  not  to  exceed  79  mph. 

Explanation  and  analysis.  The 
carrier's  operating  rules  shall  effect 
these  requirements.  In  the  case  of  a 


wayside  signal  system  failure  the 
ACSES  would  still  be  functioning, 
giving  trains  an  added  portion  of  safety, 
but  it  would  still  be  necessary  to 
establish  an  absolute  block  and  proceed 
not  to  exceed  79  mph.  The  ACSES 
would  enforce  the  79  mph  speed,  as 
well  as  civil  and  temporary  speed 
restrictions  and  positive  stops. 

e.  Missing  transponder.  If  a  transponder 
is  not  detected  where  the  equipment 
expected  to  find  the  next  transponder, 
the  train  must  not  exceed  125  mph 
(North  End)  or  110  mph  (South  End) 
until  the  next  valid  transponder  is 
encoimtered.  The  125/110  mph  speed 
restriction  will  be  enforced  by  the 
system  and  " — "  will  be  displayed  to 
indicate  that  the  civil  speed  is 
unknown.  The  audible  alarm  for  civil 
speeds  will  sound  and  must  be 
acknowledged.  Speed  restrictions 
previously  entered  into  the  system, 
whether  temporary  or  permanent,  will 
be  displayed  at  the  proper  time  and 
continue  to  be  enforced.  If  the  missing 
transponder  is  a  positive  stop 
enforcement  transponder  at  the  distant 
signal  to  ein  interiocking,  then  the 
system  will  treat  the  missing 
transponder  as  if  it  were  present  and  a 
stop  will  be  required.  Since  the  previous 
transponder  will  have  transmitted  the 
distance  to  the  stop  location,  the  stop 
shall  be  enforced  unless  a  cab  signal  is 
received  that  indicates  the  interlocking 
signal  is  displaying  an  aspect  more 
fevorable  than  "Stop,"  "Stop  & 
Proceed,"  and  "Restricting."  The  125/ 
110  mph  speed  restriction  will  also  be 
enforced  regardless  of  whether  the  cab 
signal  aspect  is  being  received. 

Explanation  and  analysis.  Permanent 
transponders  would  be  programmed 
with  information  that  includes  distance 
to  the  next  transponder.  Wheel  rotations 
would  be  logged  to  determine  train 
position  between  transpondere.  If  a 
transponder  is  missing  (or  is  not 
successfully  read],  speeds  would  be 
slowed  to  125  or  110  mph.  depending 
upon  the  territory  involved,  until  the 
next  valid  transponder  is  detected. 

8.  When  it  becomes  necessary  to  cut 
out  the  cab  signal/ ATC  system,  the 
ACSES.  or  bodi.  these  systems  shall  be 
considered  inoperative  imtil  the  engine 
has  been  repaired,  tested  and  foimd  to 


be  functioning  properly.  Repain  shall 
be  made  before  dispatching  the  unit  on 
any  subsequent  trip. 

9.  Other  requirements  applicable  to 
the  system  are  as  follows: 

a.  Aspects  in  the  cab  shall  have  only  one 
indication  and  one  name  and  will  be 
shown  in  such  a  way  as  to  be 
imderatood  by  the  engine  crew.  These 
aspects  shall  be  shown  by  lights  and/or 
illuminated  letters  or  nimibers. 

b.  Entrances  to  the  main  line  can  be 
protected  by  electrically  locked  d«ails 
if  the  speed  limit  is  15  mph  or  less.  A 
transponder  set  shall  cut  in  the  ACSES 
prior  to  movement  through  the  derail 
and  onto  the  main  line.  If  the  speed 
limit  is  greater  than  15  mph,  a  positive 
stop  will  be  required.  At  entrances  from 
a  signaled  track,  the  ACSES  shall  be  cut 
in  prior  to  the  distant  signal  and  a 
positive  stop  enforced  at  the  home 
signal. 

c.  An  on-board  event  recorder  shall 
record,  in  addition  to  the  required 
hmctions  of  §  229.5(g)  [of  FRA's 
Railroad  Locomotive  Safety  Standards 
(49  CFR  Part  229)1,  the  time  at  which 
each  transponder  is  encountered,  the 
information  associated  with  that 
transponder,  and  each  use  of  the 
positive  stop  override.  These  functions 
may  be  incorporated  within  the  on- 
board computer,  or  as  a  stand  alone 
device,  but  shall  continue  to  record 
speeds  and  related  cab  signal/ ATC  data, 
even  if  ACSES  has  failed  and/or  is  cut 
out.  The  event  recorder  shall  meet  all 
requirements  of  §  229.135. 

Explanation  and  analysis.  FHA  has 
determined  that  event  recorden 
enhance  railroad  safety.  Whether  they 
are  used  to  aid  accident  analysis,  to 
monitor  locomotive  engineen' 
performance,  or  to  monitor  equipment 
performance,  event  recorders  provide 
data  that  are  bee  from  bias,  free  from  the 
inconsistent  powers  of  human 
observation,  and  free  from  the  possible 
taint  of  self-interest.  There  has  been  no 
question  of  the  cab  signal/ ATC  events 
being  recorded;  what  FRA  is  ensuring  is 
that  the  ACSES  portion  of  the  system  is 
recorded  and  made  available  as  vreU. 

10.  The  following  mnvimnin  spoeds 
apply  on  the  NEC  in  territory  subject  to 
this  order: 
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a.  In  ACSES  territory  where  all  trains 
operating  on  high-speed  tracks,  adjacent 
tracks,  and  tracks  providing  access  to 
high-speed  tracks  are  equipped  with  cab 
signal/ ATC  and  ACSES,  qualified  and 
ACSES-equipped  trainsets  otherwise  so 
authorized  may  operate  at  maximuib 
speeds  not  exceeding  150  mph.  The 
maximum  speed  over  any  highway-rail 
crossing  shall  not  exceed  80  mph. 

b.  In  ACSES  territory  between 
Washington,  D.C.,  and  New  York  City, 
New  York,  where  access  to  any  high- 
speed track  is  barred  by  switches  locked 
in  the  normal  position  and  a  parallel 
route  to  the  high-speed  track  is 
provided,  at  crossovers  from  adjacent 
tracks,  and  where  no  junctions 
providing  direct  access  exist,  qualified 
end  ACSES-eqmpped  trainsets 
otherwise  so  authorized  may  operate  to 
a  maximum  speed  not  exceeding  135 
mph  on  such  track;  and  provisions  of 
this  order  requiring  other  tracks  and 
trains  to  be  equipped  with  the  ACSES 
do  not  apply. 

Explanation  and  analysis.  Currently 
maximum  speeds  for  trains  on  the 
general  rail  system  are  limited  to  110 
miles  per  hour.  Under  a  waiver,  Amtrak 
operates  Metroliner  service  between 
New  York  and  Washington  at  speeds  up 
to  125  miles  per  hour.  This  proposed 
order  would  allow  Amtrak  to  increase 
its  speeds  on  the  South  End  of  the  NEC 
to  135  miles  per  hour  by  installing  the 
ACSES  transponders  on  the  wayside 
and  equipping  new  high-speed  trainsets 
with  on-board  scanners  and  computers. 
Other  users  of  Amtrak's  South  End  high- 
speed traclLs  would  not  be  required  to  be 
equipped  for  the  present,  but  would 
benefit  from  the  higher  level  of  safety 
associated  with  Amtrak  operations.  As 
noted  above,  other  users  have  already 
begun  to  recognize  the  value  of  the 
ACSES  technology,  and  eventual 
equipping  of  all  NEC  users  is  expected 
(but  would  not  be  required  under  this 
order). 

On  the  North  End,  maximum  speeds 
top  out  at  no  mph.  No  waiver  exists  for 
high-speed  service.  This  order  would 
authorize  operation  of  qualified 
trainsets  at  up  to  150  miles  per  bour  in 
territory  where  Amtrak  has  installed 
ACSES  on  the  wayside,  provided 
Amtrak  and  other  users  are  equipped. 
This  authority  would  apply  equally  to 
the  North  and  South  Ends  provided  the 
specified  conditions  are  met. 

Speeds  over  highway-rail  crossings 
would  be  limited  to  80  mph.  the 
maximum  speed  planned  under  the 
NEC  program  until  very  recently.  This 
limit  is  lower  than  the  110  mph  cap 
included  in  ciirrent  guidelines  for  high- 
speed corridors  (absent  barrier  and 


presence  detection  systems  tied  into  the 
signal  system).  Density  of  NEC 
operations  and  the  increased  possibility 
that  a  collision  with  a  motor  vehicle 
might  cause  a  secondary  collision 
between  trains  operating  at  combined 
very  high  closing  speeds  suggests  the 
need  for  appropriate  caution.  FRA 
reserves  the  right  to  allow  higher  speeds 
over  individual  highway-rail  crossings 
after  demonstration  by  Amtrak  that 
appropriate  safety  measures  have  been 
implemented. 

The  phrase  "otherwise  authorized," 
as  applied  to  trains,  refers  to  equipment 
qualified  for  higher  speeds  in  track/ 
vehicle  interaction  limits  proposed  in 
ERA'S  Track  Safety  Standards  NPRM. 
Metroliner  equipment  is  currently 
authorized  to  operate  up  to  125  miles 
per  hour.  FRA  anticipates  that  the  new 
American  Flyer  trainsets  will  be 
qualified  to  operate  up  to  150  miles  per 
hour.  It  is  possible  that  other  equipment 
presently  operating  on  the  NEC  might  be 
qualified  to  operate  at  higher  than 
conventional  speeds  under  the 
procedures  of  the  proposed  Track  Safety 
Standards  revisions. 

At  present,  specific  regulatory  action 
applicable  only  to  the  NEC  includes 
conditional  waiver  authority  for 
operation  of  Metroliner  equipment  to 
125  miles  per  hour  and  requirements  for 
use  of  the  cab  signal/ ATC  system  by  all 
operators.  FRA  reserves  the  right  to 
merge  some  or  all  of  these  provisions  in 
the  final  order.  Comment  is  requested 
regarding  the  appropriateness  of  doing 
so. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  proposed  order  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  below  in  the  Regulatory 
Impact  Analysis,  the  proposed  order 
would  limit  its  hours  of  application  to 
minimize  impact  on  the  only  small 
entity  affected,  the  Providence  and 
Worcester  Railroad. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  I^w  No.  104-13, 
section  2, 109  Stat.  163  (1995)  (codified 
as  revised  at  44  U.S.C.  3501-3520),  and 
its  implementing  regulations,  5  CFR  Part 
1320,  the  Office  of  Management  and 
Budget  (OMB)  does  not  need  to  approve 
information  collection  requirements  that 
affect  nine  or  fewer  respondents.  FRA 
has  determined  that  information 
collection  requirements  in  this  proposed 


order  would  affect  only  five  railroads, 
and  that  therefore  OMB  approval  is  not 
required. 

Regulatory  Impact 

ExecuUve  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  It  is  believed  that  the  rule 
will  be  determined  to  be  non-significant 
under  both  Executive  Order  12866  and 
DOT  policies  and  procedures  (44  FR 
11034;  February  26,  1979).  FRA  has 
prepared  and  placed  in  the  docket  a 
regulatory  analysis  addressing  the 
economic  impact  of  the  proposed  rule. 
Dociiment  inspection  and  copying 
facilities  are  available  at  1120  Vermont 
Avenue,  7th  Floor,  Washington,  D.C. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
E)ocket  Clerk  at  Office  of  Chief  Counsel. 
Federal  Railroad  Administration,  400 
Seventh  Street.  S.W.,  Washington,  D.C 
20590. 

FRA  has  analyzed  the  benefits  and 
costs  of  upgrading  the  signal  systems  in 
the  NEC  to  the  ACSES  system.  The  NEC 
has  many  unique  aspects,  and  many  of 
the  economic  issues  arising  in  analysis 
of  this  proposal  are  extremely 
complicated.  It  appears  that  there  would 
be  significant  safety  costs  were  FRA  not 
to  order  significant  upgrades  to  the 
signal  systems  in  the  N^. 

Amtrak  and  NJT  have  sound  business 
reasons  for  adopting  the  proposed 
transponder-based  system,  but  safety 
benefits  will  also  accrue  in  large 
measure  to  society.  FRA  estimates  that 
societal  direct  safety  benefits  will  be 
more  than  $200,000,000.  The  system 
will  cost  approximately  $95,000,000  (an 
amount  which  will  accrue  over  several 
years,  approximately  $36,000,000  of 
which  will  be  imposed  directiy  by  this 
order,  implementing  the  first  phase)  so 
the  net  benefit  will  be  approximately 
$105,000,000.  There  will  also  be 
benefits  beyond  the  direct  safety 
benefits,  such  as  the  ability  to  improve 
traffic  flow  and  to  divert  traffic  from 
modes  with  greater  societal  costs.  There 
will  also  be  benefits  bom  the 
improvement  and  demonstration  of 
advanced  signal  technology. 

This  proposed  order  would  facilitate 
the  orderly  introduction  of  enhanced 
passenger  rail  service  on  the  NEC, 
consistent  with  Congress'  statutory 
direction.  The  order  would  recognize 
Amtrak's  investment  in  development 
and  deployment  of  advanced  technology 
that  will  enforce  civil  speed  restrictions 
and  positive  stops  at  key  locations  along 
the  railroad.  Amtrak  is  also  making 
significant  investments  in  a  new  9- 
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aspect  signal  system  and  improvements 
in  track  and  structures  that  will  benefit 
all  NEC  users  through  more  efficient 
operations  and  improved  safety. 

The  proposed  order  would  require 
that  controlling  locomotives  (including 
electrical  multiple-unit  vehicles  and  cab 
cara)  on  the  NEC  be  equipped  with  on- 
board ACSES  equipment.  This  burden 
would  fall  on  commuter  railroads, 
freight  railroads,  and  Amtrak,  in 
proportion  to  the  number  of  trains  those 
entities  operate  on  the  NEC.  A  risk 
assessment  study  conducted  for  Amtrak 
and  discussed  with  other  Nllp  interests 
in  the  Northeast  Corridor  Safety 
Committee  illustrated  the  importance  of 
a  more  secure  train  control  system  in 
avoiding  any  increase  in  system  risk  as 
train  movements.and  speeds  increase  on 
the  North  End  over  the  coming  decades. 

One  on-board  ACSES  unit  is  expected 
to  cost  approximately  $40,000.  North 
End  usera  exclusive  of  Amtrak  are 
expected  to  require  approximately  450 
imits,  bx  a  total  cost  of  about 
$18,000,000.  Each  of  these  users  will 
experience  direct  benefits  in  safety  and 
liability  avoidance.  Potential  benefits 
could  result  from  higher  average  train 
speeds  if  the  proposed  higher  levels  of 
imbalance  in  the  Track  Safety  Standards 
NPRM  are  adopted. 

FRA  has  considned  the  proposed 
system's  effect  on  small  entities.  Only 
one  small  entity,  the  Providence  and 
Worcester  Railroad  (PW),  will  be 
afiiected.  To  minimize  the  impact  on  this 
small  freight  railroad,  FRA  will  limit  the 
houra  of  application  of  the  proposed 
order  to  allow  the  PW  to  continue 
operations  without  equipping  most  of 
its  fleet  with  new  ACSES  units. 

ProreeHiiigi  oa  This  Propoeed  Order 

FRA  seeks  public  comment  on  this 
proposed  order  and  related  matters, 
including  any  authorization  that  may  be 
required  for  Amtrak  to  implement  a 
modified  cab  signal  system  on  the  NEC. 
FRA  ha&placed  in  the  docket  of  this 
-  proceeding  copies  of  Amtrak's  program 
description  for  the  ACSES  system, 
proposed  operating  rules  for  use  in 
conjunction  with  the  system,  and  other 
related  information,  including  cunent 
Amtrak  projections  for  operating  speeds 
over  highway-rail  crossings  on  &e 
North  End. 

No  public  hearing  is  presently 
planned  in  this  proceeding.  However, 
FRA  will  convene  such  a  hearing  if  a 
request  is  received  within  45  days  from 
piulication  of  this  notice.  FRA  does 
intend  to  convene  the  Northeast 
Corridor  Safety  Committee  following  the 
close  of  the^Domment  period  to  codger 
public  comments  received  and  provide 
advice  for  resolving  remaining  issues. 


FRA  will  provide  notice  of  this  meeting, 
which  will  be  open  to  the  public,  and 
will  include  the  minutes  of  the  meeting 
in  the  docket  of  this  proceeding. 

Anthority.  49  U.S.C.  20103,  20107,  20501- 
20505  (1994):  and  49  CFR  1.49  (f),  (g),  and 
(m). 

Issued  in  Washington,  D.C.  on  Novemlier 
17, 1997. 

Donald  M.  ttzkoff, 

Deputy  Administrator,  Federal  Railroad 

Adndnistnrtion. 

(FR  Doc.  97-30505  Filed  11-19-97;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTA-nON 

Surface  Transportation  Board 

[8TB  FInmoe  Ooctot  No.  33388  (Sul>-Na 
3S)«tai.I  \_ 

CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfollt  Southern 
Corporation  and  Norfollc  Southern 
RaHway  Company— Control  and 
Operattng  Leasas/Agrsamanu 
Conrall  Inc.  and  ConaoHdated  Rail 
Corporation;  at  ai. 

AQBICY:  Surface  Transportation  Board. 
ACTION:  Decision  No.  54;  Notice  of 
acceptance  of  responsive  applications 
and  related  filing. 

SUMMARY:  The  Board  is  accepting  for 
consideration  the  responsive 
applications  filed:  by  New  York  State 
Electric  and  Gas  Corporation  (NYSEG) 
in  STB  Finance  Docket  No.  33388  (Sub- 
No.  35);  jointiy  by  Elgin.  Joliet  &  Eastern 
Railway  Company,  T^ranstar,  Inc..  and  I 
&  M  Rail  Link,  LLC,  in  STB  Finance 
Docket  No.  33388  (Sub-No.  36);  >  by 
Livonia.  Avon  &  Lakeville  Railroad 
Corporation  (LAL)  in  STB  Finance 
Docket  No.  33388  (Sub>No.  39);  by 
Wisconsin  Central  Ltd.  (WCL)  in  STB 
Finance  Docket  No.  33388  (Sub-No.  59); 
by  Bessemer  and  Lake  Erie  Railroad 
Company  (BLE)  in  STB  Finance  £)ocket 
No.  33388  (Sub-No.  61);  by  Illinois 
Central  Railroad  Company  (IC)  in  STB 
Finance  Docket  No.  33388  (Sub-No.  62); 
by  R.J.  Corman  Railroad  Company/ 
Western  Ohio  Line  (RJCW)  in  STB 
Finance  Docket  No.  33388.  (Sub-No.  63); 
jointly  by  (i)  the  State  of  New  York, 
acting  by  and  through  its  Department  of 
Transportation  (NYDOT).  and  (ii)  the 
New  York  City  Economic  Development 
Corporation  (NYCSX))  in  STB  Finance 
Docket  No.  33388  (Sub-No.  69);  2  jointly 


by  the  Belvidere  &  Delaware  River 
Railway  (BDRV)  and  the  Black  River  & 
Western  Railroad  (BRW)  in  STB  Finance 
Docket  No.  33388  (Sub-No.  72);  by  New 
England  Central  Railroad,  Inc.  (NECR), 
in  STB  Finance  Docket  No.  33388  (Sub- 
No.  75);  by  Indiana  Southern  Railroad, 
Inc.  (ISRR).  in  STB  Fhiance  Docket  No. 
33388  (Sub-No.  76);  by  Indiana  &  Ohio 
Railway  Company  (lORY)  in  STB 
Finance  Docket  No.  33388  (Sub-No.  77); 
by  Aim  Arbor  Acquisition  Corporation, 
d/b/a  Ann  Aibor  Railroad  (AA),  in  STB 
Finance  Docket  No.  33388  (Sub-No.  78); 
by  Wheeling  &  Lake  Erie  Railway 
Company  (W&LE)  in  STB  Finance 
Docket  No.  33388  (Sub-No.  80);  and 
jointiy  by  Canadian  National  Railway 
Company  (CN)  and  Grand  Trunk 
Western  Railroad  Incorporated  (GTW)  in 
STB  Finance  Docket  No.  33388  (Sub-No. 
81).  The  Board  is  also  accepting  for 
consideration  the  notice  of  exemption 
filed  by  GTW  in  STB  Finance  Docket 
No.  33388  (Sub-No.  83).  The  responsive 
applications  filed  in  STB  Finance 
Docket  No.  33388  (Sub-Nos.  35.  36.  39, 
59,  61,  62.  63, 69.  72.  75,  76,  77,  78.  80, 
and  81)  are  responsive  to  the  primary 
application  filed  June  23, 1997,  in  STB 
Finance  Docket  No.  33388  by  CSX 
Corporation  (CSXC).  CSX 
Transportation,  Inc.  (CSXT),  Norfolk 
Southern  Corporation  (NSC),  Norfolk 
Southern  Railway  Company  (NSR). 
Conrail  Inc.  (CRR),  and  Consolidated 
Rail  Corporation  (CRC).^  The  notice  of 
exemption  filed  in  STB  Finance  Docket 
No.  33388  (Sub-No.  83)  is  related  to  the 
responsive  application  filed  in  STB 
Finance  Docket  No.  33388  (Sub-No. 
81).'» 

DATES:  The  effisctive  date  of  this 
decision  is  November  20, 1997. 
Comments  regarding  the  responsive 
filings  must  be  filed  with  the  Board  by 
December  15, 1997.  Rebuttal  in  support 
of  these  responsive  filings  must  be  filed 
with  the  Board  by  January  14,  1998. 
Briefs  (not  to  exceed  50  pages)  must  be 


'  Hgin.  |oU«t  k  Easiafii  Railway  Company  and 
Tianstar,  Inc.  are  raferrsd  to  collectively  a>  E|E.  I 
ft  M  Rail  Link.  LLC  is  referred  to  as  IMRL. 

'The  responsive  application  filed  jointly  by 
NYDOT  and  NYCEDC  purporU  to  he  filed  both  in 
STB  Finance  Docket  No.  33388  (Sub-No.  69)  (this 


being  tha  sub-number  docket  lesoived  by  NYDOT) 
and  in  STB  Finance  Docket  No.  33388  (Sub.No.  S4) 
(this  being  (he  sub-number  docket  reserved  by 
NYCEDC).  Although  there  are  two  responsive 
applicants  there  is  only  one  responsive  application,, 
and  vire  will  treat  this  single  application  as  if  it  had 
been  filed  in  STB  Finance  Docket  No.  33388  (Sub- 
No.  69)  only. 

>CSXC  and  CSXT,  and  their  wholly  owned 
subsidiaries,  are  referred  to  collectively  as  CSX. 
NSC  and  NSR.  and  their  wholly  owned 
•ubsidiaries,  are  referred  to  collectively  as  NS.  CRR 
and  CRC  and  their  wholly  owned  subsidiarie*.  are 
referred  to  collective>y  as  Conrail  or  CR.  CSX.  NS, 
and  Conrail  are  referred  to  collectively  as  the 
primary  applicants. 

*The  responsive  applications  filed  in  STB 
Finance  Docket  No  33388  (Sub-Nos.  35,  36.  39.  59, 
61,  62.  63,  69.  72,  75,  76,  77,  78.  80,  and  81)  and 
the  notice  of  exemption  filed  in  STB  Finance 
Docket  No.  33388  (Sub-No.  83)  are  hereinafter 
lefaned  to  coUectively  as  the  "responsive  fUings." 
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filed  with  the  Board  by  February  23. 
1996. 

AOOMESSES:  An  original  and  25  copies  of 
all  comments  referring  to  STB  Finance 
Docket  No.  33388  (Sub-No.  35).  STB 
Finance  Docket  No.  33388  (Sub-No.  36), 
STB  Finance  Docket  No.  33388  (Sub-No. 
39),  STB  Finance  Docket  No.  33388 
(Sub-No.  59).  STB  Finance  Docket  No. 
33388  (Sub-No.  61).  STB  Finance 
Docket  No.  33388  (Sub-No.  62).  STB 
Finance  Docket  No.  33388  (Sub-No.  63), 
STB  Finance  Docket  No.  33388  (Sub-No. 
69),  STB  Finance  Docket  No.  33388 
(Sub-No.  72),  STB  Finance  Docket  No. 
33388  (Sub-No.  75),  STB  Finance 
Docket  No.  33388  (Sub-No.  76),  STB 
Finance  Docket  No.  33388  (Sub-No.  77), 
STB  Finance  Docket  No.  33388  (Sub-No. 
78).  STB  Finance  Docket  No.  33388 
(Sub-No.  80),  STB  Finance  Docket  No. 
33388  (Sub-No.  81),  and/or  STB  Finance 
Docket  No.  33388  (Sub-No.  83)  must  be 
filed  with  the  Surface  Transportation 
Board.  0£Bc8  of  the  Secretary.  Case 
Control  Unit,  ATTN.:  STB  Finance 
Docket  No.  33388.  1925  K  Street.  N.W.. 
Washinston,  DC  20423-0001. « 
*     In  addition  to  submitting  an  original 
and  25  paper  copies  of  each  document 
filed  with  the  Board,  parties  are  also 
requested  to  submit  one  electronic  copy 
of  each  such  doctunent.  Further  details 
respecting  such  electronic  submissions 
are  provided  below. 

In  addition,  one  copy  of  each 
donunent  filed  in  these  proceedings 
must  be  served  on:  the  U.S.  Secretary  of 
Transportation:  the  U.S.  Attorney 
Geneial;  Administrative  Law  Ju4ge 
Jacob  Leventhal,  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  N.E.,  Suite  llF.  Washington.  D.C 
20426;  Dennis  G.  Lyons,  Esq.,  Arnold  ft 
Portn.  555  12th  Street,  N.W., 
Washington.  DC.  20004-1202 
(representing  primary  applicants  CSXC 
and  CSXT):  Richard  A.  Allen,  Esq.. 
Zuckert.  Scoutt  ft  Rasenberger,  LLP,     ^ 
Suite  600,  888  Seventeenth  Street,  N.W., 
Washington,  D.Q  20006-3939 
(representing  primary  applicants  NSC 
and  NSR);  and  Paul  A.  Cimningham, 
Esq.,  Harkins  Cunningham.  Sitite  600. 
1300  Nineteenth  Street,  N.W.. 
Washington.  DC.  20036  (representing 
primarv  applicants  CRR  and  CRC). 

In  addition,  one  copy  of  all  comments 
filed  in  these  proceedings  must  be 
served  on  the  appropriate  responsive 
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thai  it  haa  baas  pMfariy  aarr»d  oo  all  oOmt  partia* 
olvacofd.  Docw— fc  twiwiltted  by  eacsimile 
(FAX)  will  not  ba  oooadavad  (ornial  filing*  and  ai« 
at*  aooounsad  bacauaa  (bay  will  rmult  in 


applicant's  representative:  William  A. 
Mullins,  Esq.,  Troutman  Sanders  LLP, 
1300  I  Street.  N.W.,  Suite  500  East. 
Washington.  D.C  20005-3314 
(representing  NYSEG);  Thomas  J. 
Litwiler,  Esq.,  Oppenheimer  Wolff  ft 
Donnelly,  Two  Prudential  Plaza,  45th 
Floor.  180  North  Stetson  Avenue, 
Chicago.  IL  60601-6710  (representing 
EJE.  IMRL.  BLE.  IC.  and  WCL);  Kevin  M. 
Sheys.  Esq.,  Oppwnheimer  Wolff  ft 
Donnelly.  1020  Nineteenth  Street.  N.W., 
Suite  400,  Washington.  DC.  20036- 
6200  (representing  LAL  and  RJCW); 
William  L.  Slover.  Esq.,  Slover  ft  Loftus. 
1224  Seventeenth  Street.  N.W., 
Washington,  DC  20036-3003 
(representing  NYDOT);  Charles  A. 
Spitulnik.  Esiq..  Hopkins  ft  Sutter,  888 
Sixteenth  Street,  N.W.,  Washington. 
DC.  20006  (representing NYCEDC); 
Peter  A.  Greene.  Esq. .  Thompson  Hine 
ft  Flory  LLP.  1920  N  Street.  N.W.,  Suite 
800.  Washington.  D.C.  20036 
(representing  BDRV  and  BRW);  Karl 
Morell,  Esq.,  Ball  Janik  LLP.  Suite  225, 
1455  F  Street.  N.W..  Washington.  D.C. 
20005  (representing  NECR.  ISRR,  lORY, 
and  AA);  Charles  H.  White.  Jr..  Esq.. 
Galland.  Kharasch  ft  Garfinkle,  P.C.. 
1054  Thirty-First  Street,  N.W.. 
Washington.  D.C  20007-4492 
(representing  WftLE);  and  L.  John 
Osbom,  Sonnenschein  Nath  ft 
Rosenthal.  1301  K  Street.  N.W..  Suite 
600  East.  Washington,  D.C.  20005 
(representing  CN  and  GTW). 
In  addition,  one  copy  of  all 
documents  filed  in  these  proceedings 
must  be  served  on  all  other  persons 
designated  parties  of  record  on  the 
Board's  sarvice  list  in  STB  Finance 
Docket  No.  33388.  See  the  service  Ust 
attached  to  Decision  No.  21  (served 
August  19.  1997),  as  modified  in 
Dedsion  No.  27  (served  September  8. 
1997).  and  as  further  modified  in 
Decision  No.  43  (served  October  7, 
1997).« 

FOR  FURTHER  WTOWIUTIOW  OONTACT:  Julia 
M.  Farr.  (202)  565-1613.  [TDD  for  the- 
hearing  impaired:  (202)  565-1695.) 

suppiaerrARY  —-onuA-now.  in  the 
primary  application  filed  with  the  Board 
on  June  23. 1997,  primary  applicants 
CSXC.  CSXT.  NSC,  NSR.  CRR,  and  CRC 
seek  approval  and  authorization  under 
49  use.  11321-25  for  (1)  The 
acquisition  by  CSX  and  NS  of  control  of 
Conrail;  and  (2)  the  division  of  the 
assets  of  Conrail  by  and  between  CSX 
and  NS.  In  various  related  filings  also 


filed  June  23, 1997,  the  primary 
applicants  seek  related  relief  contingent 
upon  approval  of  the  primary 
application.  In  Decision  No.  12,  the 
Board  accepted  for  consideration  the 
primary  application  and  the  various 
related  filings,  and  directed  that 
responsive  applications  be  filed  by 
October  21, 1997. 

Responsive  Filings:  Conditions 


bi  STB  Finance  Docket  No.  33388 
(Sub-No.  35).  NYSEC  seeks:  (1)  on 
behalf  of  NflR,^  or  a  third-party  carrier 
stiitable  to  NYSEG.  trackage  rights  ow 
the  CRC  lines  between  Buffalo.  NY.  and 
NYSEG's  Kintigh  Station;  specifically, 
from  the  Niagara  Branch  MP  19.0  (CP- 
21)  *  to  the  Tuscarora  Wye,  for 
approximately  4.200  feet,  to  Lockport 
Branch  MP  69.6  (CP-69)  to  the 
connection  with  Somerset  Railroad 
Corporation  at  Lockport  Branch  MP  58.8 
(CP-59)  (a  total  distance  of 
approximately  11.2  miles);'  or  (2)  on 
behalf  of  CSXT,  or  a  third-party  carrier 
suitable  to  NYSEG.  trackage  rights  over 
the  CRC  lines  between  BufEalo,  NY,  and 
NYSEG's  Milliken.  Goudey.  and 
Greenidge  plants;  specifically,  from 
Chicago  Line  MP  1.7  (CP-4)RAW)  over 
the  Bison  Running  Track  to  Southern 
Tier  Line  MP  419.8  to  Binghamton  MP 
215.3  including  Binghamton  Running 
Track  and  #4  Yard  Track  with 
connections  to:  Vestal  Industrial  Track; 
on  Vestal  Industrial  Track  from  MP 
192.3  to  MP  195.4;  and  connections  to 
Lehigh  Secondary  at  Southern  Tier  MP 
255.2,  Lehigh  Secondary  Track  MP 

269.5  to  271.6  and  coniwction  to  Ithaca 
Secondary;  Ithaca  Secondary  from  MP 

271.6  to  the  end  of  line  at  Milliken 
Station  MP  321.0;  connections  to 
Coming  Secondary  at  Southern  Tier 
Line  MP  290.1  and  290.8,  Coming 


ily  burdensome,  duplicative  proceaaing 

in  what  baa  already  bacoms  a  voiuaiiaoua  record. 


*Mamben  of  the  Unilad  Stataa  Congreaa  and 
Covsniors  are  not  partiea  of  record  and  therefore 
need  not  be  served  with  copiea  of  filings,  unlea*  any 
such  Member  or  Governor  i*  deaignaiad  as  a  party 
of  record.  See  Deciakm  ^4o.  12  (served  July  23, 1097, 
and  published  thai  day  in  the  Federal  Kaglalar  at 
62  FX  3fU77).  slip  op.  at  19.  62  FR  at  39S8S. 


^  If  exarciaad  by  NSR.  nodificitioD  of  NSR'a 
trackage  rigbu  over  CSXT  and  N«w  York  Cantral 
Linaa  LLC  (NYC),  aa  shown  on  pp.  220-52  and  329- 
35  of  Vohnna  SB  of  the  primary  applicatlaa.  would 
also  be  required  to  aliminata  any  reatrictiooa 
contained  therein  that  would  prevaot  tranaportatian 
to  NYSEX;'s  Kintigh  Staboa.  including,  but  not 
confined  to,  limitationa  *fl*'"**  interchanging  with, 
or  operating  over,  property  of  Somerset  Railroad 
Corporation. 

•Milapoal  ia  abUaekrtad  MP.  Cootrol  point  is 
abbreviated  CP. 

*If  axircisad  by  a  thiid-paity  cairiar.  thaaa  rights 
vrould  include  hill  accaaa  over.  Tlia  f^^'-fr^  Line 
between  CP-2  and  FW  Towar  (CP-437)  and  the  Bait 
Una  Branch  owned  by  NYC  and  oparalad  by  CSX 
bat«raaa  tba  ooonactioo  at  FW  Towar  (CP-437). 
Buffalo.  NY,  at  or  near  MP  ao.  and  tba  nonnaction 
with  the  Niagara  Branch  (CP-1)  at  or  near  MP  7.2. 
and  the  Niagara  Branch  oparalad  by  CSX  batwaan 
the  connection  with  tba  Bait  Una  Braach.  at  or  near 
MP  7.5.  "and  to"  Tuacarora  Wye  to  CP-S9  at  MP 
09.6  of  the  Lockport  Branch  to  MP  SSJ  (CP-59)  and 
connection  track  to  MP  ao  of  the  SoAariat  Railroad 
Corporation.  This  would  cover  a  total  'M"'t*'^~  of 
approximately  33.2  milea 
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Secondary  from  MP  70.6  (CP-Glass)  and 
MP  70.9  (GP-Gibson/CP-Coming)  to 
MP  0  (CP-335),  including  sidings, 
runarounds,  and  passing  tracks  (a  total 
distance  of  approximately  333.4  miles). 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  36),  EJE  and  IMRL  seek  to 
acquire,  and  thereafter  to  divide  into 
two  equal  parts,  CRC's  51%  stock 
ownership  of  the  Indiana  Harbor  Belt 
Railroad  Company  (IHB). 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  39),  LAL  seeks  to  acquire 
ownership  of  or  trackage  rights  on 
approximately  1.0  route  mile  of  trackage 
constituting  CRC's  Genesee  Jimction 
yard  in  Chili,  NY. 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  59),  WCL  seeks  to  acquire  from 
The  Baltimore  &  Ohio  Chicago  Terminal 
Railroad  Company  (B&OCT,  a  wholly 
owned  CSX  subsidiary)  a  portion  of 
B&OGT's  Altenheim  Subdivision, 
including  rail  line,  side  track,  yard 
trackage,  and  associated  right-of-way 
and  appurtenances,  beginning  at  a 
connection  between  WCL  and  BftOCT 
trackage  at  B&OCT  MP  37.4  at>Iadison 
Street.  Forest  Park.  IL,  and  extending  to 
a  point  of  connecrtion  with  Union 
Pacific  Railroad  Company  (UPRR)  and 
Conrail's  Panhandle  Line  in  the  vicinity 
of  Rockwell  Street,  Chicago,  IL. 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  61),  BLE  seeks  overhead 
trackage  rights  over:  (1)  CRC's  Mon  Line 
between  the  connection  with  BLE 
(Union  Railroad  Company,  a  BLE 
affiliate)  at  Pittsburgh  (Duquesne),  PA. 
and  CRC's  Shire  Oaks  Yard  in  Shire 
Oaks.  PA  (a  distance  of  approximately 
14  miles);  and/or  (2)  CSXT's  line 
(formerly  the  Pittsburgh  ft  Lake  Erie 
Railroad  Company)  between  the 
connection  with  BLE  (Union  Railroad 
Company)  at  Bessemer  (Pittsburg),  PA, 
and  CSXT's  Newell  Interchange  Yard 
near  Brownsville,  PA  (a  distance  of 
approximately  40  miles).  The  overhead 
trackage  rights  sought  by  BLE  would  be 
restricted  to  the  transportation  of  coal 
originating  at  current  or  future  mines  on 
the  former  Monongahela  Railway 
Company  lines  and  destined  to  the  P&C 
Dock  at  Conneaut,  OH.  for  movement 
beyond. 

hi  STB  Finance  Docket  No.  33388 
(Sub-No.  62).  IC  seeks  to  acquire  CSXT's 
Leewood-Aulon  Line  in  Memphis,  TN. 
which  extends  between  CSXT  MP  F- 
371.4  (IC  MP  387.9)  at  Leewood  and 
CSXT  MP  F-373.4  (IC  MP  390.0)  at 
Aidon.  a  distance  of  approximately  2 
miles. 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  63),  RJCW  seeks  to  acquire 
ownership  of  or  trackage  rights  on 
Conrail's  line  of  railroad  between 


approximately  MP  54.4  and 
approximately  MP  52.1  in  Lima.  OH. 

m  STB  Finance  Docket  No.  33388 
(Sub-No.  69),  NYDOT  and  NYCEDC 
seek:  (1)  Full  service  trackage  rights  in 
&vor  of  a  rail  carrier  other  than  Conrail 
or  CSX,  to  be  designated  jointly  by 
NYDOT  and  NYCEDC,  over  the  lines  of 
Conrail  between  points  of  connection 
with  the  Delaware  &  Hudson  Railway 
(D&H)  at  CP-160  near  Schenectady.  NY, 
and  Selkirk  Yard  near  Selkirk,  NY.  on 
the  one  hand.  and.  on  the  other.  CP-75 
near  Poughkeepsie,  NY,  together  with 
sufficient  rights  on  tracks  within  Selkirk 
Yard  to  permit  the  efficient  interchange 
of  freight  with  D&H;  (2)  full  service 
trackage  rights  in  favor  of  a  rail  carrier 
other  than  Conrail  or  CSX,  to  be 
designated  jointly  by  NYDOT  and 
NYCEDC,  over  the  lines  of  Conrail 
between  the  point  of  Conrail  ownership 
at  Mott  Haven  Junction  ("MO").  NY, 
and  the  point  of  connection  with  the 
lines  of  the  Long  Island  Railroad  near 
Fresh  Pond  ("MONT").  NY.  via  the 
Harlem  River  Yard;  antl  (3)  to  the  extent 
necessary  to  permit  tuiintemipted  rail 
freight  transportation  between  CP-160 
aadJoT  Selkirk  Yard,  on  the  one  hand, 
and,  on  the  other,  Fresh  Pond,  a 
declaration  that,  pursuant  to  49  U.S.C 
11321(a),  Metro-North  Commuter 
Railroad  Company,  a  subsidiary  of  the 
Metropolitan  Transportation  Authority 
of  the  State  of  New  York,  may  grant 
unrestricted  trackage  rights  over  the 
lines  between  CP-75  and  Mott  Haven 
Junction  to  a  rail  carrier  other  than 
Conrail  or  CSX,  notwithstanding  any 
provisions  of  any  agreements  which 
purport  to  limit  or  prohibit  such  a  grant 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  72).  BDRV  and  BRW  seek:  (1) 
Removal  of  the  restriction  on  certain 
D&H  trackage  rights  that  prevents 
interchange  between  D&H  and  BDRV  at 
Phillipsburg,  NJ.  and  between  D&H  and 
BRW  at  Three  Bridges,  NJ;  (2)  a  grant  of 
overhead  trackage  rights  to  BDRV  over 
lines  to  be  acquired  by  NS  from 
Phillipsburg,  NJ,  to  Manville,  NJ  (a 
distance  of  40  miles),  or  to  some  other 
operationally  feasible  point  at  which 
BDRV  and  CSXT  can  interchange  traffic; 
(3)  a  grant  of  overhead  trackage  rights  to 
BRW  over  lines  to  be  acquired  by  NS 
fit>m  Three  Bridges.  NJ,  to  Manville,  NJ 
(a  distance  of  13  miles),  or  to  some  other 
operationally  feasible  point  at  which 
BRW  and  CSXT  can  interchange  traffic; 
and  (4)  a  grant  of  overiiead  trackage 
rights  to  BDRV  and  BRW  over  lines  to 
be  acquired  by  NS  between  the  BDRV- 
NS  connection  at  Phillipsburg,  NJ,  and 
the  BRW-NS  connection  at  Three 
Bridges,  NJ  (a  distance  of  29  miles). 

In  STB  Finance  Docket  No.  33388 
(Si^No.  75),  NECR  seeks  "limited 


trackage  rights":  (1)  Between  Palmer, 
MA,  and  West  Springfield,  MA,  a 
distance  of  18  miles,  over  the  CRC  line 
to  be  acquired  by  CSXT;  (2)  between 
West  Springfield,  MA,  on  the  one  hand, 
and,  on  the  other,  Albany.  Selkiric.  and 
Mechanicville.  NY,  a  distance  of  98 
miles,  over  the  CRC  line  to  be  acquired 
by  CSXT:  and  (3)  between  Albany,  NY. 
and  the  New  Jersey/New  York  Shared 
Assets  Area.io  a  d^tance  of  140  miles, 
over  the  CRC  line  located  on  the  west 
side  of  the  Hudson  River  that  is  to  be 
acquired  by  CSXT." 

hi  STB  Finance  Docket  No.  33386 
(Sub-No.  76).  ISRR  seeks:  (1)  Overhead 
trackage  rights  in  Indianapolis,  IN, 
between  MP  6.0  on  ISRR's  Petersburg 
Subdivision  and  Indianapolis  Power  & 
Light's  Perry  K  facility,  over  the  CRC 
line  to  be  acquired  by  CSXT;  (2)  ^ 

overhead  trackage  rights  in 
Indianapolis,  IN,  between  MP  6.0  on 
ISRR's  Petersburg  Subdivision  and 
Indianapolis  Power  &  Light's  Stout 
facility  located  on  the  line  of  the 
Indiana  Rail  Road  Company  (INRD), 
over  a  segment  of  the  CRC  line  to  be 
acqtiired  by  CSXT  and  a  segment  of  the 
INRD  line;  (3)  local  trackage  rights  ovw 
CRC's  lines  in  Indianapolis,  IN, 
including  the  Indianapolis  Belt  Line,  to 
be  acquired  by  CSXT  (ISRR  seeks 
trackage  rights  over  all  CRC  lines  in 
Indianapolis  needed  to  access  the  2-to- 
1  shippers  located  in  Indianapolis);  (4) 
local  trackage  rights  between 
Indianapolis  and  Shelbyville,  IN,  a 
distance  of  27  miles,  over  the  CRC  line 
to  be  acquired  by  CSXT;  (5)  local 
trackage  rights  between  Indianapolis 
and  Crawfordsville,  IN,  a  distance  of  44 
miles,  over  the  CRC  line  to  be  acquired 
by  CSXT;  and  (6)  local  trackage  rights 
between  Indianapolis  and  Muncie,  IN,  a 
distance  of  55  miles,  over  the  CRC  line 
to  be  acquired  by  CSXT." 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  77),  lORY  seeks:  (1)  Overhead 
trackage  rights  over  CSXT  between  East 
Norwood,  OH,  and  Washington  Court 
House,  OH,  a  distance  of  65  miles,  with 
the  right  to  connect  at  Midland  Qty 
with  lORY's  Greenfield  branch;  (2)  local 


">The  "New  jersey/New  York  Shared  AsseU 
Area"  is  apparently  the  area  that  applicants  refer  to 
as  the  North  )ersey  Shared  Assets  Area. 

■<  NECR's  use  of  the  term  "limited  trackage 
rights"  is  intended  to  include:  (a)  The  right  to 
operate  trains  over  the  lines  described  in  the  text: 
and  (b)  the  right  to  interchange  with  all  carriata. 
including  shortlines,  at  all  junctions  on  the  linaa 
thus  described. 

"  ISRR's  use  of  the  term  "local  trackage  rights" 
is  intended  to  include:  (a)  The  right  to  operate 
trains  over  the  lines  described  in  the  text:  (b)  the 
right  to  ii>terchange  with  all  carriers,  including 
ahottlines,  at  all  junctions  on  the  lines  thus 
described;  and  (c)  the  right  to  serve  all  shipper*, 
sidings,  and  team  tracks  located  on  the  lines  thua 
daacribad. 
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trackage  rights  between  Monroe,  OH. 
and  Middietown.  OH,  a  distance  of  5 
miles,  over  the  CRC  line  to  be  acquired 
by  NSR  (with  the  right  to  connect  at 
Middietown  with  CSXT  and  lORY's 
<nd*t<"B  trackage  rights  through 
Middietown  over  the  CRC  line  between 
Springfield  and  Cincinnati);  (3)  local 
trackage  rights  between  Sidney.  OH.  and 
Quincy.  OH.  a  distance  of  10  miles,  over 
the  CRC  line  to  be  acquired  by  CSXT; 
(4)  local  trackage  rights  between 
Sharronville,  OH.  and  Columbus,  OH,  a 
distance  of  125  miles,  over  the  CRC  line 
to  be  acquired  by  NSR;  (5)  local  trackage 
rights  between  Quincy,  OH,  and  Marion, 
OH,  a  distance  of  52  miles,  over  the  CRC 
line  to  be  acquired  by  CSXT;  (6)  local 
trackage  rights  between  Lima,  OH,  and 
Fort  Wayne,  IN,  a  distance  of  59  miles, 
over  the  CRC  line  to  be  acquired  by 
CSXT;  (7)  local  trackage  rights  over 
CRC's  Erie  track  in  Lima,  OH;  and  (8) 
local  trackage  rights  between  Quincy, 
OH,  and  Muysville.  OH,  over  the  CRC 
line  to  be  acquired  by  CSXT." 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  78).  AA  seeks:  (1)  "Limited 
trackage  rights"  between  Toledo,  OH. 
and  Chicago,  IL.  via  Elkhart.  IN,  a 
distance  of  230  miles,  over  the  CRC  line 
to  be  acquired  by  NS;  and  (2)  a 
condition  permitting  AA  to  interchange 
traffic  with  CP  Rail  System  at  Ann 
Arbor,  MI.'* 

In  STB  Finance  Docket  No.  33388 
(Sub-No.  80).  W&LE  seeks:  (1)  Haulage 
and  trackage  rights  to  Chicago,  IL, 
including  access  to  Belt  Railway  of 
Chicago  and  rights  for  interchange  with 
all  carriers,  specifically  including 
WCL;  i>  (2)  haulage  and  trackage  rights 
from  Bellevue.  OH.  to  Toledo.  OH,  a 
distance  of  54  miles,  for  an  interchange 
with  the  Ann  Arbor  Railroad,  Canadian 
National,  and  the  Indiana  &  Ohio 
Railroad  (also  including  access  to 
British  Petroleum  for  movement  of  coke 
to  Ciessup,  WV);  (3)  haulage  and 
trackage  rights  to  Erie,  PA,  with  the 
right  to  interchange  with  other  railroads; 
(4)  the  right  "to  lease  to  own"  CRC's 
Randall  Secondary  horn  Cleveland.  MP 
2.5,  to  Mantua,  MP  27.5;  (5)  the  right  "to 


"  lORY't  UM  of  the  ionn  "local  incites  righU" 
is  intended  to  include:  (a)  Tbe  hglit  to  operate 
tiains  over  the  lines  deecribed  in  Ibe  text:  (b)  the 
right  to  iatetrhange  with  all  carrian,  including 
■horthoM.  tl  aH  fuactiaaa  on  the  lines  thus 
daecribed;  and  (c)  the  right  to  serve  all  shippers, 
sidings,  and  team  tracks  located  on  the  lines  thus 
described. 

'*  AA's  use  of  the  term  "limited  trackage  rights" 
is  intended  tn  include:  (a)  The  right  to  operate 
trains  over  the  line  described  in  the  text:  and  (b) 
the  light  to  inlarchange  with  all  carriers,  including 
shoftUaes.  st  all  junctions  on  the  line  thus 
described. 

"These  rights  would  spparently  run  between 
Chicago.  OD  the  west,  and  Carey  and/or  Bellevue. 
OH.  on  the  east 


lease  to  own"  the  Huron  Branch 
(ShiiuTX±  to  Huron)  and  Huron  dock  on 
Lake  Erie;  (6)  haulage  and  trackage 
rights  on  CSX  from  Benwood  to 
Brooklyn  Junction  and  its  yard  facilities 
for  commercial  access  to  PPG  and  Bayer; 

(7)  access  on  the  Conrail  Fort  Wayne 
Line  to  the  National  Stone  quarry  near 
Bucyrus,  via  the  Spore  Industrial  Track, 
a  distance  of  6.2  miles  from  CP  Colsan, 
MP  200.5,  on  the  Fort  Wayne  Line 
(access  to  the  Fort  Wayne  line  would  be 
from  the  W4LE  at  CP  Orr,  MP  124,  and 
from  a  point  near  Fairhope  at  MP  97.8); 

(8)  trackage  rights  on  the  NS  Sandusky 
District  from  Chatfield.  OH.  to  Colsan, 
OH  (for  a  junction  with  the  Conrail  Fort 
Wayne  Line  and  access  to  the  Spore 
Industrial  Track);  (9)  access  (apparently 
via  trackage  rights)  to  a  stone  quarry 
located  on  the  Northern  Ohio  Railway  at 
Maple  Grove,  via  a  junction  on  the  NS 
Fostoria  District  at  MP  269.4;  (10)  access 
(apparently  via  trackage  rights  over, 
among  other  lines,  the  former  Conrail 
Akron  Secondary)  to  the  stone  terminals 
in  the  Macedonia,  Twinsbiug,  and 
Ravenna  areas;  (11)  access,  via  haulage 
and  trackage  rights,  to  Wheeling 
Pittsburgh  Steel  at  Allenport,  PA:  and 
(12)  access,  via  haulage  and  trackage 
rights  on  the  CSX  New  Castle 
Subdivision,  to  the  Ohio  Edison  Power 
plant  at  Niles,  OH,  and  to  Erie,  PA.  for 
interchange  to  the  Buffalo  &  Pittsburgh. 
W&LE  also  requests  that  provision  be 
made  for  an  inclusion  proceeding  in  the 
event  that  W&LE  fails  during  a  post- 
merger  oversight  period.^* 

hi  STB  Finance  Docket  No.  33388 
(Sub-No.  81).  CN  and  GTW  seek 
trackage  rights  over  the  Conrail 
northboimd  mainline  between 
approximately  MP  16.5  and  MP  18.0  at 
Trenton,  MI,  a  distance  of 
approximately  1.5  miles,  for  the  purpose 
of  serving  Detoiit  Edison's  Trenton 
Channel  power  plant. 

hi  STB  Finance  Docket  No.  33388 
(Sub-No.  83),  GTW  has  filed  a  notice  of 
exemption  imder  49  CFR  1150.36  to 
construct  and  operate,  at  Trenton,  MI,  a 
connection  between  the  Conrail 
northbound  mainline  and  the  GTW 
Shoreline  Subdivision. 

Kesponsive  Filings  Accepted 

Because  the  responsive  applications 
filed  by  NYSEG.  EJE/IMRL,  LAL.  WCL, 
BLE,  IC,  RJCW,  NYDOT/NYCEDC. 
BDRV/BRW.  NECR.  ISRR.  lORY.  AA. 
W&LE.  and  CN/GTW,  and  also  the 
notice  of  exemption  filed  by  GTW.  are 
in  substantial  compliance  with  the 


applicable  regulations,  we  are  accepting 
for  consideration  such  responsive 
applications  and  such  notioe  of 
exemption.*' 

Public  Inspection 

The  responsive  filings  are  available 
for  inspection  in  the  Docket  File 
Reading  Room  (Room  755)  at  the  offices 
of  the  Surface  Transportation  Board, 
1925  K  Street,  N.W.,  in  Washington,  DC. 
The  responsive  filing  made  by  any 
particular  responsive  applicant  may  also 
be  obtained  upon  request  from  that 
applicant's  representative  named  above. 

Proceedings  Consolidated 

The  responsive  filings  in  STB  Finance 
Docket  No.  33388  (Sub-Nos.  35,  36,  39, 
59,  61,  62,  63,  69.  72,  75,  76.  77,  78.  80. 
81,  and  83)  are  consolidated  for 
disposition  with  the  primary 
application  in  STB  Finance  Docket  No. 
33388  (and  all  embraced  proceedings). 

Conunenls  May  Be  Snbntitled 

Interested  persons  may  participate 
formally  by  submitting  written 
comments  regarding  any  or  all  of  these 
responsive  filings,  subject  to  the  filing 
and  service  requirements  specified 
above.  Such  comments  (referred  to  as 
"Response(s]"  in  the  procedural 
schedule,  see  Decision  No.  12,  slip  op. 
at  26,  62  FR  at  39591)  must  be  filed  witii 
the  Board  by  December  15,  1997. 
Comments  must  include  the  following: 
the  commenter's  position  in  support  of 
or  in  opposition  to  the  transaction 
proposed  in  the  responsive  filing;  any 
and  all  evidence,  including  verified 
statements,  in  support  of  or  in 
opposition  to  sudi  proposed 
transaction;  and  specific  reasons  why 
approval  of  such  proposed  transaction 
would  or  would  not  be  in  the  public 
Interest 

Requests  for  Affinnattre  Relief  Will  Not 
Be  Accepted 

Because  the  responsive  applications 
accepted  for  consideration  in  this 
decision  contain  proposed  conditions  to 
approval  of  the  primary  application  in 
STB  Finance  Docket  No.  33388.  the 
Board  will  entertain  no  requests  for 
affirmative  relief  with  respect  to  these 
responsive  applications.  Parties  may 
only  participate  in  direc:t  support  of  or 
in  direct  opposition  to  these  responsive 
applications  as  filed. 


■•Various  additional  WftLE  condition  requests 
are  scattered  throughout  the  veriGed  statements 
submitted  by  WkLE  witnesses  in  the  WLE-4 
pleadii]«  filed  October  21. 1997. 


*' We  reserve  the  right  to  require  the  filing  of 
supplenental  information  from  any  responsive 
applicant  or  any  other  party  or  individual,  if 
necessary  to  complete  the  record  in  this  mattar.  See 
Decision  No.  12.  slip  op.  at  18  n.20. 62  FR  at  39SS7 
B.29. 
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Pleadings  Not  Treated  as  Responsive 
Applications 

A  pleading  styled  as  a  "responsive 
application"  was  filed  on  October  21, 
1997,  in  a  sub-number  docket  (Sub-No. 
74)  under  the  STB  Finance  Docket  No. 
33388  lead  docket  by  Congressman 
Dennis  J.  Kucinich.  While  tided  as  a 
responsive  application,  this  pleading 
does  not  address  the  criteria  for  such 
applications  as  required  under  49  CFR 
part  1180.  Rather,  this  pleading 
constitutes  a  comment  on,  and  a  request 
for  conditions  with  respect  to,  the  CSX/ 
NS/CR  primary  application,  and  we  will 
treat  It  as  such  and  will  docket  this 
pleading  in  the  STB  Finance  Docket  No. 
33388  lead  docket. 

Certain  additional  pleadings  styled  as 
"responsive  applications"  were  filed  in 
the  STB  Finance  Docket  No.  33388  lead 
dodiet  on  or  about  October  21, 1997,  by: 
Jacobs  Industries  Ltd.;  the  State  of 
Delaware  Department  of  Transportation; 
ASHTA  Chemicals  Inc.;  Southmn  Tier 
West  Regional  Planning  and 
Development  Board;  and  Resources 
Warehousing  &  Consolidation  Services, 
Inc.  Because  these  pleadings  also  do  not 
satisfy  the  49  CFR  part  1180 
requirements  applicable  to  responsive 
applications,  we  will  treat  these 
pleadings  as  comments  on,  and/or 
requests  for  conditions  with  respect  to, 
the  CSX/NS/CR  primary  application. 

Additional  neadings  Treated  as  Filed 
in  Lead  Docket 

Certain  additional  pleadings  filed  on 
or  about  October  21 ,  1997,  tiraugh  not 
labeled  "responsive  applications,"  were 
filed  in  various  sub-number  dockets 
under  the  STB  Finance  Docket  No. 
33388  lead  docket  by:  Northern  Virginia 
Transportation  Commission  and 
Potomac  and  Rappahaimock 
Transportation  Commission  (in  Sub-No. 
37);  New  Jersey  Department  of 
Transportation  and  New  Jersey  Transit 
Corporation  (In  Sub-No.  38);  the  Rhode 
Island  Department  of  Transp>ortation  (in 
Sub-No.  42):  BuSMo  &  Pittsburgh 
Railroad.  Inc..  Allegheny  &  Eastern 
RailrtMd.  Inc.,  Rodtester  &  Southern 
Railroad,  Inc.,  and  Pittsburgh  & 
Shawmut  Railroad.  Inc.  (in  Sub-Nos.  43, 
44.  45. 46. 47,  48,  49,  50.  51,  52.  and 
56):  the  Eastern  Shore  Railroad.  Inc.  (in 
Sub-No.  57);  Louisville  ft  Indiana 
Railroad  Company  (In  Sub-No.  64); 
Housatonic  Railroad  Company,  Inc.  (in 
Sub-No.  70):  the  Cjinadian  Pacific 
Railway  Company,  Delaware  and 
Hudson  Railway  Company,  Inc.,  Soo 
Line  Railroad  Company,  and  St 
Lawrence  ft  Hudson  Railway  Company 
Limited  (in  Sub-No.  85);  and  the 
Commonwealth  of  Massachusetts  (in 


Sub-No.  86).  Because  these  pleadings 
contain  comments  on,  and/or  requests 
for  conditions  with  respect  to,  the  CSX/ 
NS/CR  primary  application,  tlfey  will  be 
docketed  in,  and  they  will  be  treated  as 
having  been  filed  in,  the  STB  Finance 
Docket  No.  33388  lead  docket 

Electronic  Submissions 

In  addition  to  submitting  an  original 
and  25  paper  copies  of  each  document 
filed  with  the  Board,  parties  are  also 
requested  to  submit,  on  diskettes  (3.5- 
inch  IBM-compatible  Qoppies)  or 
compact  discs,  one  electronic  copy  of 
each  such  document.  Textual  materials 
•must  be  in,  or  be  convertible  by  and 
into,  WordPerfisct  7.0.  Spreadsheets 
must  be  in,  or  be  convertible  by  and 
into,  Lotus  1-2-3  Version  7.'«  Each 
diskette  or  compact  disc  should  be 
clearly  labeled  with  the  identification 
acronym  and  number  of  the 
corresponding  paper  document,  see  49 
CFR  1180.4(a)(2),  and  a  copy  of  such 
diskette  or  compact  disc  should  be 
provided  to  any  other  party  upon 
request  The  data  contained  on  the 
diskettes  and  compact  discs  submitted 
to  the  Board  will  be  subject  to  the 
protective  order  spplicable  to  this 
proceeding,^^  and  will  be  for  the 
exclusive  use  of  Board  employees 
reviewing  substantive  and/or  procedural 
matters  in  this  proceeding.  The 
flexibility  provided  by  such  computer 
data  will  fodlitate  timely  review  by  the 
Board  and  its  staff.^ 

This  ac:tion  will  not  significanUy 
affect  either  the  tiuality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered:  ' 

1.  The  responsive  applications  in  STB 
Finance  Docket  No.  33388  (Sub-Nos.  35, 
36.  39,  59,  61, 62, 63.  69.  72.  75.  76,  77, 
78.  80,  and  81),  and  the  notic»  of 
exemption  in  STB  Finance  Docket  No. 


'*  Parties  intending  to  submit  spreedsheets  in 
formats  other  than  Lotus  1-2-3  Version  7  may  wi^ 
to  consult  with  our  staff  regarding  such 
submissions.  Some  (though  not  all)  spreadsheets 
prepared  in  other  formats,  though  perhaps  not 
convertible  by  and  into  Lotus  1-2-3  Version  7,  may 
nevertheless  be  useable  by  ouc  staff.  For  hirther 
information,  contact  Julia  M.  Farr.  (202)  565-1613. 

"The  protective  order  governing  this  proceeding 
was  entered  in  Decision  No.  1  (served  April  16. 
1997).  and  has  been  modified,  in  minor  respects,  in 
Decision  Nos.  4. 15,  22.  and  46  (served  May  2, 1997, 
August  1. 1997.  August  21, 1997.  and  October  17. 
1997,  respectively). 

^The  electronic  submission  requirements  sat 
forth  in  this  decision  supersede,  for  the  purposes 
of  this  proceeding,  the  otherwise  applicable 
electronic  submission  requirements  set  forth  in  our 
regulations,  See  49  CFR  1104.3(a),  as  amended  in 
Expedited  Procedures  for  Procetnng  Bail  Hate 
Reasonableness.  Exemption  and  Revocation 
Proceedings.  STB  Ex  Parte  No.  527, 61  FR  52710, 
52711  (Oct  8. 1996).  61  FK  5S490.  58491  (Nov.  15, 
1996). 


33388  (Sub-No.  83).  are  accepted  for 
consideration,  and  are  consolidated  for 
disposition  with  the  primary 
application  in  STB  Finance  Docket  No. 
33388  (and  all  embraced  proceedings). 

2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  This  decision  Is  effective  on 
November  20, 1997. 

By  the  Board,  Chainnan  Morgan  and  Vice 
Chaiiman  Owen. 

Decided:  November  12. 1997. 
VanoB  A.  William. 
Secretajy. 
[FR  Doc.  97-30543  Filed  11-19-47;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Rsvtswr; 
Commsnt  Rsqusst 

November  10, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
PaperwoiiL  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Burean  of  the  Public  Driit  (BIV) 

OMB  Number.  1535-0089. 

Form  Number:  None. 

Type  of  Review.  Extension. 

Title:  Implementing  Regulations: 
Government  Securities  Act  of  1986,  As 
Amended. 

Description:  The  regulations  require 
government  securities  broker/ dealers  to 
make  and  keep  certain  records 
concerning  government  securities 
activities,  to  submit  financial  reports 
and  make  certain  disclosures  to 
Investors.  The  regulations  also  require 
financial  depository  Institutions  to  keep 
certain  records  of  non-fiduciary 
custodial  holdings  of  government 
securities.  The  regulations  and 
associated  collections  are  fundamental 
to  customer  protecticm  and  financial 
responsibility. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Number  erf  Recordkeepers: 
35.506. 

Frequency  of  Response:  On  occasion. 
Monthly,  Quarterly,  Annually.  Other 
(one-time  file). 
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Estimated  Total  Recordkeeping 
Burden:  393,667  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  48(>-«553,  Bureau  of  the  Public 
Debt.  200  Third  Street.  Parkersbutg. 
West  VA  26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget.  Room  10226.  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Hollaod, 

Depaitxnental  Reports  Management  Officer. 
(FR  E)oc.  97-30511  Filed  11-19-97;  8:45  am) 
I  oooe  4t1Q-40-r 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Rsvl— r, 
Conunsnt  Rspusst 

Novsmber  13, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submis8ion(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasiuy  Department  Clearance  Officer. 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue.  NW.. 
Washington.  D.C  20220. 

CosTBCtion 

This  is  a  correction  to  FR  Doc.  97- 
29313.  Filed  11-05-97;  8:45  a.m..  for  a 
Department  of  the  Treasury.  Internal 
Revenue  Service  information  collection. 
The  corrected  information  is  as  follows: 

CMB  Numba-:  1545-0946. 

Fonn  Number:  IRS  Form  8554. 

Type  of  Review:  Revision. 

Title:  Application  for  Renewal  of 
Enrollment  to  Practice  Before  the 
Internal  Revenue  Service. 

The  OMB  Niunber  was  incorrectly 
typed  as  1545-0794. 
Ufe  K.  HaOaMl. 

Departmental  Reports  Management  Offtcer. 
(FR  Dec.  97-30612  Filed  11-19-47;  8:45  am] 


DEPARTMBfT  OF  THE  TREASURY 

Submission  for  OMB  iWwtowr 
Commsnt  Rspusst 

NovHnbv  14. 1997. 

The  Department  of  Treasiiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 


Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

Special  Raquest 

In  order  to  conduct  the  survey 
described  below  in  December  1997 
timeframe,  the  Depcutment  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  November  26, 1997.  To  obtain  a  copy 
of  this  study,  please  contact  the  InteraJal 
Revenue  Scwvice  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (ISS) 

OMB  Number:  1545-1432. 

Project  Number:  M:SP:V  97-028-G. 

Type  of  Review:  Revision. 

Title:  Atlanta  District  Office  Research 
and  Analysis  (DORA)  Automated 
Collection  Branch  (ACS) — Conflict 
Management  Initiative  (CMI)  Telephone 
Survey. 

Description:  The  goal  is  to  use  this 
strategy  to  help  IRS  meet  its  business 
objectives  and  improve  the  quality  of 
work  life  for  its  employees. 

Respondents:  Individuals  or 
households. 

Estimated  Munfter  of  Respondents: 
1.280. 

Estimated  Burden  Hours  Per 
Response:  3  minutes. 

Frequency  of  Response:  Other  (one 
timecMily). 

Estimated  Total  Reporting  Burden:  64 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
N.W.,  Washington.  DC  20224. 

OMB  Reviemmr  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lais  K.  HollMd. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-30513  FUed  11-19-97;  8:45  am) 


DEPARTMerr  of  the  TREASURY 

Customs  Ssrvics 

Modificstion  of  NstionsI  Customs 
AutomsHon  Progrsm  Tsst  Rsgsrding 
RsconcilisUon 

AOENCY:  Customs  Service,  Treasury. 

ACTION:  Notice  of  additional  comment 
period. 

SIMMUftY:  A  notice  published  in  the 
Federal  Register  on  September  30, 1997. 
announced  changes  to  Customs 
prototype  test  of  Reconciliation.  Public 
comments  were  requested  by  November 
14, 1997.  This  docuiment  sets  an 
additional  comment  period  for 
submitting  comments  on  that  notica. 

DATES:  Written  comments  regarding  the 
notice  of  September  30  ,  1997,  are  now 
being  accepted  through  December  15. 
1997. 

AOOftESSES:  Comments  should  be 
addressed  to  Ms.  Shari  McCann, 
Reconciliation  Team.  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW,  Mailstop  5.2A,  Washington,  D.C 
20229-0001. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Shari  McCann  at  (202)  927-1106  or  Mr. 
Don  Lather  at  (202)  927-0915. 

SUPPLBeiTARV  mfonmation: 

Background 

A  document  published  in  the  Federal 
Kegisler  (62  FR  51181)  on  September 
30, 1997,  notified  the  trade  conununity 
of  changes  to  the  prototype  National 
Customs  Automation  Pn^gram  test  of 
reconciliation,  set  forth  the  policy 
which  makes  the  NCAP  prototype  the 
exclusive  means  to  reconcile  entries 
pursuant  to  19  U.S.C.  14a4(b)  and 
announced  that  the  |m>totype  will 
henceforth  be  refened  to  as  the 
Automated  Commercial  System  (ACS) 
Reconciliation  Prototype.  That  notice 
invited  public  commeots  concerning 
any  aspect  of  the  planned  test,  infonned 
intere^ed  members  of  the  public  of  the 
requirements  for  voluntaiy 
participation,  and  estahlirfiwd  the 
process  for  devefoping  evaluation 
criteria. 

Public  comments  ware  requested  by 
November  14, 1097.  Doe  to  a  public 
meeting  (see  notice  published  in  the 
FedarJ  Esgtalar  (62  FR  58769) 
published  on  October  30, 1997)  which 
included  discussions  of  the  Prototype, 
an  additional  commeot  period  is  being 
granted  to  allow  persons  to  comment 
with  these  discussions  in  mind. 
Comments  are  now  being  requested  by 
December  15. 1997. 
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Dated:  November  17, 1997. 
JohnDvant. 

IXiectoT,  Mod  Act  Task  Force. 
[FR  Doc.  97-30SS7  Filed  11-19-47;  8:45  am] 


DEPARTMBfT  OF  THE  TREASURY 

imsmsl  Rsvsnus  Ssrvics 

Propossd  CollscMon;  Commsnt 
Rsqusst  for  ftolios  97-«4 

AQBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


r:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Notice 
97-64,  Temporary  regulations  to  be 
issued  under  section  1(h)  of  the  Internal 
Revenue  Code  (applying  section  1(h)  to 
capital  gain  dividends  of  RKls  and 
REITs). 

DATES:  Written  conunents  should  be 
received  on  or  before  January  20. 1998 
to  be  assured  of  consideration. 


:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

StIPPLEMBITARY  MFORMATION: 

Title:  Temporary  regulations  to  be 
issued  undn  section  1(h)  of  the  Internal 
Revenue  Code  (applying  section  1(h)  to 
capital  gain  dividends  of  RICs  and 
REITs). 

OMB  Number:  1545-1565. 

Notice  Number:  Notice  97-64. 

Abstract:  Notice  97-64  provides 
notice  of  forthcoming  temporary 
regulations  that  will  permit  Regulated 
Investment  Companies  (RICs)  and  Real 
Estate  Investment  Trusts  (REITs)  to 
distribute  multiple  classes  of  capital 
gain  dividends. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 


Type  of  Review:  Extension  of  a 
curreotiy  araroved  coUecticm. 

Affected  Public:  Business  or  other  fat- 
pmht  organizations,  and  individuals. 

Estimated  Number  of  Respondents: 
3,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Buickn 
Hours:  1,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infbnnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  nuy  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Ssqoest  far  CaameBts 

Corimients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  wajrs  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimigo  tiie  burden  of  the  collection  of 
information  on  respondents;  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
mainteiuuice,  and  purchase  of  services 
to  provide  information. 

Approved:  November  13, 1997. 
Garrick  R.  Shear, 
ntS  Repmts  Clearance  Officer. 
(FR  Doc.  97-30551  Filed  ll-l»-«7;  8:45  am] 
■LUNQ  OOOC  4Sie-«1-U 


UNITED  STATES  INFORMATION 
AOENCY 


Edmunds. 
SupfKMtAct 


snd  Frssdom 
FsllowsMp 


action:  Reqiiest  for  proposals. 

StIMMARY:  Subject  to  the  availability  of 
funds,  the  Office  of  Academic  Pro-ams, 
Academic  Exchange  Programs  Division, 


European  Programs  Branch  of  the 
United  States  Infbnnation  Agency's 
Bureau  of  Educational  and  Qiltural 
AtEairs  announces  an  open  competitios 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regi^tion  26  CFR  1.501(c)  may  apply  to 
administer  the  recruitment,  selection, 
placement,  monitoring,  evaluation,  and 
follow-on  activities  for  the  FY  1999 
Edmund  S.  Muskie  and  Freedom 
Support  Act  Graduate  Fellowship 
Programs.  Organizations  with  less  than 
four  jrears  of  experi«ice  in  conducting 
international  exchange  programs  are  not 
elifdble  for  this  competition. 

The  Edmund  S.  Muskie  and  Freedom 
Support  Act  Graduate  Fellowship 
Programs  (herein  to  be  refarred  to  as  the 
Mpskie/FSA  Programs)  select 
outstanding  citizens  of  the  New 
Independent  Stetes  (NIS)  and  the  Baltics 
to  receive  scholarships  for  Master's  level 
study  and  profassioiial  development  in 
the  United  Stetes  in  the  fields  of 
business  administration,  economics, 
education  administration,  law  Mdth  a 
new  subfocus  in  law  pedagogy,  library 
and  information  science,  mass 
communication/)oumalism.  public 
administration  with  specialized 
programs  in  public  hmlth  and 
environmental  management,  and  public 
policy.  Fellowships  are  awarded  to 
qualified  young  and  mid-career 
individuals  who  are  citizens  of 
Armenia.  Azerbaifan,*  Belarus.  Estonia, 
Georgia,  Kazakstan.  Kyrgyzstan.  Latvia. 
Lithuania.  Moldova,  the  Russian 
Federation,  Tajikistan,  Turkmenistan, 
Ukraine,  or  Uzbekistan.  Edmund  S. 
Muskie  fellows  enroll  in  graduate 
degree,  certificate,  and  non-degree 
programs  lasting  one-to-two  academic 
years.  It  is  estimated  that  approximately 
245-255  Fellows  will  participate  in  the 
1999  program.  Interested  organizations 
should  read  the  complete  Federal 
Register  announcement  and  request  a 
Solicitetion  Package  from  the  USIA 
prior  to  preparing  a  proposal. 

*  Plaaaa  note:  Programs  with  Azeifaaijaa 
are  subject  to  restrictions  of  Section  907  of 
the  Freedom  Support  Act:  Employees  of  the 
Government  of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  bom 
participation,  and  no  U.S.  participant 
overseas  may  work  for  the  Government  of 
Azerbaijan  or  any  of  its  instrumentalities.  In 
addition,  the  Government  of  Azerbaijan  or 
any  of  its  instrumentalities  will  have  no 
control  in  the  actual  selactioa  of  participants. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Pub.  L.  87-256.  as  amended, 
also  known  as  the  Fulbright-Hays  AcL 
The  purpose  of  the  Act  is  "to  enable  the 
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Govemment  of  the  United  States  to 
increase  mutiial  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  .  .  .  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  proiects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concaming 
this  RFP  should  refer  to  the 
announcement's  title  and  refarenca 
number  E/AEE-9»-02. 

Deadline  For  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  D.C.  time 
on  Thursday.  March  26.  1998.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted. 

FOR  FURTHER  MFORMATION  CONTACT:  The 
OfBce  of  Academic  Programs,  European 
Programs  Branch  of  the  U.S.  Information 
Agnicy,  301  4th  Street,  S.W., 
Washington,  D.C.  20547,  (P)  202-205- 
0525  (F)  202-260-7985  (E-Mail) 
treed9usia.gov  to  request  a  Solicitation 
Package  containing  more  detailed. 
Please  request  required  application 
forms,  and  standard  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://vnvw.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  Via 
Fax  On  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Senior  Program 
Manager  Ted  Kniker  on  all  inquiries  and 
comtpondence.  Interested  applicants 
should  read  the  complete  Federal 
Regiater  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  disciiss  this  competition  in 


any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  14  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AEE-99-01. 
Office  of  Grants  Management,  E/XE. 
Room  326,  301  4th  Street,  S.W., 
Washington,  DC.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  Proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  Diversity  should 
be  interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  [Minciple  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Pub.  L.  104-319  provides  that 
"in  carrying  out  programs  of  education 
and  cultural  exchange  in  countries 
whose  people  do  not  fully  enjoy 
freedom  and  democracy",  USIA  "shall 
take  appropriate  steps  to  provide 
opportimities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPt^iENTARY  INFORMATKM: 

Overview 

The  Muskie/FSA  Fellowship 
Programs  are  designed  to  foster 
democratization  and  the  transition  to 
market  economies  in  the  former  soviet 
Union  and  Baltic  States  through 
intensive  academic  and  professional 
training.  Since  the  programs'  inceptions 
in  fiscal  years  1992  and  1993,  over  900 
Fellowships  have  been  awarded.  The 


academic  component  of  the  progrun 
begins  in  the  faU  semester  of  the  year  of 
the  award  and  follows  the  normal  one- 
to  two-year  academic  cycle  in  which 
Fellows  may  take  a  nine,  twelve, 
eighteen,  or  twenty-four  month 
academic  program.  Fellows  take  part  in 
a  eight-  to  twelve-week  internship 
during  the  summer  following  the  first 
academic  year.  While  fellows  are  closely 
assisted  in  their  internship  search  by 
host  institutions,  sponsoring 
organizations,  and  USIA,  the  primary 
responsibility  for  securing  appropriate 
internships  remains  with  the  Fellows. 
Fellows  placed  in  one-year  graduate 
programs  return  home  at  the  conclusion 
of  their  internship.  Fellows  placed  in 
two  year  graduate  programs  return  to 
their  academic  placement  following  the 
internship.  The  Muskie/FSA  Programs 
are  not  intended  as  a  preciirsor  to 
doctoral  studies,  extended  professional 
training,  or  employment  in  the  United 
States.  At  the  end  of  their  designated 
academic  and  internship  programs. 
Fellows  are  required  to  immediately 
return  to  their  home  countries. 

In  the  past,  the  Muslde/FSA  Programs 
have  been  administered  by  up  to  four 
organizations  working  in  close 
partnership  for  all  phases  of  the 
program.  In  order  to  maintain  efficient 
administration  of  the  program  the 
number  of  organizations  administering 
the  Muskie/FSA  Programs  may  remain 
at  two  or  three.  Should  an  applicant 
organization  prefer  to  work  with  other 
organizations  in  the  implementation  of 
this  program,  USLA  prefers  that  a 
subcontract  arrangement  be  developed. 
USIA  will  entertain  separately 
submitted  proposals  from  two  or  mora 
organizations  for  joint  program 
management,  but  the  proposals  must 
demonstrate  a  value-added  relationship, 
and  must  clearly  delineate 
responsibilities  so  as  not  to  duplicate 
efforts. 

Proposing  organizations  must 
demonstrate  the  ability  to  administer  all 
aspects  of  the  Muskie^SA  Programs — 
advertisement,  recruitment,  selection, 
placement,  orientation,  Fellow 
monitoring  and  support,  financial 
management,  evaluation,  follow-on,  and 
alumni  tracking  and  programing. 
Applicant  oi;ganizations  must 
demonstrate  the  ability  to  recruit  and 
select  a  diverse  pool  of  candidates  from 
various  geographic  regions  in  the  NIS 
and  Baltics.  Additionally,  organizations 
will  be  asked  to  assist  in  the  recruitment 
and  selection  of  appropriate  host 
institutions  frt>m  throughout  the  United 
States  for  pre-academic,  ESL,  and 
academic  programs.  Administering 
oiganizations  will  act  as  the  principle 
liaison  mth  Muskie/FSA  host 
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institutions.  Additionally,  organizations 
should  dononstnte  the  ability  to  work 
with  private  sector  oiganixations  in  the 
United  States,  NIS  and  Baltics  to 
fiudlitate  Fellows'  profisssiond 
development  and  post-program  Te-«itry. 
Further  details  on  specific  piogram 
responsibilities  can  be  found  in  the 
Pro)ect  Ot^ectives,  Goals,  and 
Implementation  (POO)  Statement  -* 

which  is  part  of  the  formal  Solicitation 
Package  avail^le  from  the  USIA. 
Awards  will  begin  on  or  about 
October  1, 1098  and  will  be 
approximately  three  years  in  duration. 
Initisl  recruitmflDt  and  selection 
activities  may  be  performed  in 
conjunction  with  the  current 
Aflinini^rtaring  organizations. 

GuideUiies 

Programs  must  comply  with  J-1  visa 
regulations.  Pleese  refer  to  program 
.  specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 

The  level  of  funding  for  fiscal  year 
1999  is  uncertain,  but  is  anticipated  to 
be  a  total  of  $13  million. 

Proposed  Budge* 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget. 
Organizations  whose  proposals  include 
an  administrative  budget  that  is  less 
than  20%  of  the  grant  amount  requested 
from  the  USIA  will  be  given  preference. 
Detailed  guidance  on  budget 
preparation  is  included  in  the  Project 
Objectives,  Goals  and  Implementation 
(POGI)  and  PSI.  Please  refer  to  the 
complete  Solicitation  package  for 
complete  budget  guidelines  and 
formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  Eastern  Europe  and  NIS  AfEairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  AfEain.  Final  technical 
authority  for  assistance  awards  (grants 


or  cooperative  agreements)  resides  with 
the  USIA  grants  officen. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  cany  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  phut: 
Proposed  programs  shmild  include 
academic  rigor,  thorough  coiu»ption  of 
project,  demonstration  of  meeting 
participants  needs,  contributions  to 
undentanding  the  partner  country, 
proposed  alunmi  activities,  specific 
details  of  recruitment,  selection  and 
monitoring  processes,  a  thorough 
evaluation  plan,  proposed  follow-on, 
and  ralevanoe  to  USIA's  mission. 

2.  Program  planning  and  institutiortal 
capacity.  A  detailed  agenda  and 
relevant  wori^  plan  should  demonstrate 
substantive  undertakings  and  logistical 
capacity.  Proposals  should  clearly 
demonstrate  how  the  institution  and  its 
staff  will  meet  the  program  objectives 
and  plan. 

3.  Track  record:  Relevant  USIA  and 
outside  assessments  of  the 
organization's  experience  writh 
international  exchanges. 

4.  Multiplier  effect/impact  Proposed 
programs  should  strengthen  long-term 
mutual  undentanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Value  of  U.S.-Paxtner  Country 
rehtioiu:  The  assessment  by  USIA's 
geographic  area  office  of  the  need, 
potential  impact,  and  significance  of  the 
project  with  the  partner  countries. 

6.  Cost-effectiveness:  A  key  measure 
of  cost  efEsctiveness  is  the  unit  cost  to 
the  Agency.  This  is  the  total  request  of 
USIA  monies  divided  by  the  number  of 
Fellow  months  (number  of  Fellows 
multiplied  by  the  number  of  program 
months).  The  oveiheed  and 
administration  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

7.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

8.  Support  of  diversity  Preference 
will  be  given  to  proposals  that 
demonstrate  efforts  to  provide  for  the 
participation  of  studoats  writh  a  variety 
of  major  disciplines,  from  diverse 
regions,  and  of  different  socio-economic 
and  ethnic  backgrounds,  to  the  extent 
feasible  frxr  the  applicant  institutions. 
The  Agency  will  seek  to  achieve 


maximum  geographic  diversity  in 
recruitment,  selection,  and  placement  of 
participants  through  its  award  of  pants. 

9.  FoUow-on  activities:  Proposau 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events.  PropoMls  should  include  a  {dan 
for  alumni  tracking  and  coordination 
that  demonstrates  the  willingnees  to 
provide  data  to  and  coordinate  tracking 
with  USIA  and  USIS  Poets  overseas. 
Due  to  the  reduction  in  available  funds, 
preference  will  be  given  to  applicant 
(Hganizations  who  can  fund  alumni 
activities,  with  minimal  grant  funded 
contributions  from  the  l^IA. 

10.  Pn^ect  evoyuation:  Proposals 
should  include  a  plan  to  evaluate  die 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intwmediate 
reports  afbw  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent 

Notice 

The  terms  and  conditions  published 
in  the  RFP  are  binding  and  may  not  be 
modified  by  any  USLA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Govemment  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
ne^s  of  the  program  and  the 
availability  of  hinds.  Awards  made  will 
be  sulqect  to  periodic  reporting  and 
evaluation  requirements. 

Opti«Mis  tor  Renewals    . 

Subject  to  the  availability  of  funding 
for  FY  2000  and  the  satisfactory 
performance  of  grant  programs,  USIA 
may  invite  grantee  organizations  to 
submit  proposals  for  renewals  of  awards 
for  two  fiscal  year  cycles. 

Nodfication 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  November  14. 1907. 
Robert  L.  Earie, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 
[PR  Doc  97-30522  Filed  11-19-97;  8:45  am] 
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UNITEO  STATES  INFORMATION 
AGENCY 

Edmund  S.  Muskle  and  Fr— dom 
Support  Act  Graduate  Felkmahip 
Progfams  Host  Inatttution  Competition 

ACTION:  Notice  announcements. 

SUHMAftY:  Sabiect  to  the  availability  of 
funds,  the  Office  of  Academic  Pro^Bms, 
European  Branch,  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  AfEairs 
announces  opport\inities  for  regionally 
and  professionally  accredited  U.S. 
institutions  offering  degree  programs  at 
the  master's  level  in  business 
administration,  education 
administration,  economics,  journalism/ 
mass  communications,  law,  library  and 
information  science,  public 
administration,  public  health,  and 
public  policy  to  host  graduate  students 
from  Armenia,  Azerbaijan*,  Belarus, 
Estonia,  Georgia.  Kazakstan,  Krygystan, 
Latvia,  Lithuania,  Moldova,  Russia. 
Tajikistan,  Turkmenistan,  Ukraine,  and 
Uriwkistan  for  one-  to  two-year  degree 
programs  under  the  auspices  of  the  1998 
Edmund  S.  Muskie  and  Freedom 
Support  Act  Graduate  Fellowship 
Programs. 

Application  Information 

The  Edmund  S.  Muakie  and  Freedom 

Support  Act  (FSA)  Graduate  Fellowship 
Programs  are  comprised  of  one-  to  two- 
year  Master's-level  academic  programs 
and  a  three-month  internship  program. 
Pending  available  funding,  the  1998 
Muskie  and  FSA  Graduate  Fellowship 
Programs  will  be  administered  with 
USIA  through  cooperative  agreements 
Mrith  the  American  Council  of  Teachers 
of  Russian/ American  Council  for 
Collaboration  in  Education  and 
Language  Study  (ACTR/ACCELS)  and 
the  Open  Society  Institute  (OSI).  Under 
these  agreements  ACTR  and  Soros/OSI 
will  be  responsible  for  recruitinent, 
selection,  academic  placement,  emd 
monitoring  of  Fellows.  Interested 
institutions  should  contact  these 
organizations  for  additional  program 
and  application  information: 

For  programs  in  Business 
Administration,  Economics,  Library  and 
Information  Science,  Public 
Administration,  and  Public  Policy: 
Susan  Frarie,  ACTR/ACCELS,  1776 
Massachusetts  Avenue,  N.W.,  Suite  700, 
Washington.  DC  20036.  Ted:  (202)  833- 
7522.  Fax:  (202)  833-7523.  E-MaU: 
frarie@actr.org. 

For  programs  in  Law,  Education 
Administration,  Journalism/Mass 
Communications,  and  Public  Health: 
Sofia  Skindrud.  Scholarships 
Department,  The  Open  Society  Institute. 


400  West  59th  Street,  New  York.  NY 
10019.  Tel:  (212)  548-0600,  Fax:  (212) 
548-4679.  Email: 
88kindrud9sorosny.org. 

Current  host  institutions  shoiild 
contact  the  above  organizations  for 
renewal  applications. 

All  organizations  must  be  received  at 
the  appropriate  organization  by  5  p.m. 
Washington.  D.C.  time  on  Friday, 
February  20, 1998.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  by  the  due  date 
but  received  at  a  later  date  will  not  be 
accepted. 

Additional  Infoimation 

Increases  in  program  expenses  with 
reduced  overall  government  funding  for 
exchange  programs  make  cost  sharing 
arrangements  with  those  institutions  a 
critical  part  of  the  Muskie  and  FSA 
Graduate  Fellowship  Programs. 
Preference  will  be  given  to  institutions 
that  can  provide  cost-sharing  toward 
tuition,  fees,  and/or  room  and  board 
expenses.  Cost-sharing  may  also  be  in 
the  form  of  other  direct  program  and 
participant  costs. 

The  Edmiuid  S.  Muskie  and  Freedom 
Support  Act  Graduate  Fellowship 
Pro-ams  are  not  intended  as  precursors 
to  doctoral  studies  in  the  United  States. 
At  the  end  of  their  designated  academic 
and  internship  programs.  Fellows  are 
required  to  return  to  their  home 
countries  to  fulfill  the  two-year  home 
residency  requirement  as  specified  in 
the  Exchange  Visitor  (J- Visa)  regulations 
and  the  Muskie  and  the  FSA  Graduate 
Fellowship  Programs  Terms  and 
Conditions. 

ACTR/ACCELS  and  OSI  will  not 
approve  the  transfer  of  visa  sponsorship 
to  universities  or  the  extensions  of  visas 
for  the  purpose  of  Ph.D.  Programs, 
extended  practical  training,  or  other 
additional  academic  study.  Universities 
that  do  not  comply  with  the  policies  of 
the  Muskie  and  FSA  Graduate 
Fellowship  Programs  and  the  J- Visa 
reg\ilations  will  be  removed  from  the 
pool  of  host  institutions. 

Oiverrity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 


advancement  of  this  principal  both  in 
programs  administration  and  in  program 
contoiL  Please  refer  to  the  review 
criteria  under  the  "Support  tot 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  coimtries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USL\  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  fiill  extend 
deemed  feasible. 


I  NotK  Programs  with  Azerbaijan 
are  lubject  to  testrictions  of  section  907  of 
the  Freedom  Support  Act:  Employees  of  the 
Government  of  Azerbaijan  or  any  of  its 
instrumentalities  are  excluded  from 
participation,  and  no  U.S.  participant 
overseas  may  work  for  the  Government  of 
Azerbaijan  or  any  of  its  instnuneatalities.  In 
addition,  the  Government  of  Azerbaijan  or 
any  of  its  instrumentalities  will  have  no 
control  in  the  actual  selection  of  participants. 

Dated:  November  14. 1997. 
Robert  L.  Earle, 

Deputy  Associate  Director  for  Edueatioaal 
and  Cultural  Affairs.  >- 
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UNITEO  STATES  INFORMATION 
AGENCY 

Freedom  Support  Act  Undergraduate 
Program 

ACTKM:  Request  for  proposals. 

StIMMARY:  Subject  to  the  availability  of 
funds,  the  Academic  Exchanges 
Division.  European  Programs  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
A£Cairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
develop  a  program  to  recruit  in  an  open, 
multinational  competition  and  provide 
225  to  250  students  from  the  New 
Independent  States  of  die  former  Soviet 
Union  with  hdl  scholarships  for  one 
year  of  non-degree,  undergraduate  study 
at  regionally  and  professionally 
accredited  two-  and  four-year 
institutions  throughout  the  United 
States  in  the  fields  of  agriculture, 
business,  computer  science,  criminal 
justice  studies,  economics,  education, 
environmental  management.  EFL/TEFL, 
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journalism  and  mass  communication, 
library  and  information  science, 
political  science,  public  health,  and 
sociology. 

USIA  anticipates  awarding  one  grant 
for  this  program.  Should  an  applicant 
organization  wish  to  wori^  with  other 
organizations  in  the  implementation  of 
this  program,  USIA  prefers  that  a 
subcontract  arrangement  be  developed. 
USIA  will  entertain  separately 
submitted  proposals  fm  joint  program 
management,  and  the  proposals  must 
demonstrate  a  value-added  relationship, 
and  must  clearly  delineate 
responsibilities  so  as  not  to  duplicate 
efforts. 

Overall  grant  making  authority  (at 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increese  mutual  undentanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  other  countries  of  tlie 
world."  The  funding  authority  for  the 
program  cited  above  is  provided 
through  the  Freedom  Support  Act 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  ouUined  in  the  Solicitation 
Package.  USIA  programs  are  subject  to 
the  availability  of  funds. 

Announcement  Title  and  Number:  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  tide  and  reference 
number  E/AEE-99-01. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  D.C.  time 
on  Friday,  Match  6, 1998.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Doounents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  Grants  should  begin 
October  1998. 

FOR  FURTHER  aVORMATKM,  CONTACT:  The 
Academic  Exchange  Division,  European 
Programs  Branch,  E/AEE,  Room  246, 
U.S.  Information  Agency,  301  4th  Street, 
S.W.,  Washington.  D.C.  20547, 
telephone  (202)  205-0525  and  fax  (202) 
260-7985,  treedOusia.gov  to  request  a 
Solicitation  Package  containing  more 
detailed  information.  Please  request 
required  application  forms,  and 


standard  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  niunbers  when  fint  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Jill  Jaxvi  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Ragjsler  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  nine  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency.  Ref.:  E/AEE-99-01, 
Office  of  Grants  Management  E/XE. 
Room  326,  301  4th  Street  S.W., 
Washington.  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  56  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  die  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democaacy 
G« 


Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representive  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encour^ed  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  "Support  for 


Diversity"  section  for  specific 
suggestions  on  incorporating  divenity 
into  the  total  proposal  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  cotmtries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPELEMBaARY  mformahon: 

Overview 

The  purpose  of  the  program  is  to 
support  the  economic  and  democratic 
development  of  the  New  Independent 
States  of  the  former  Soviet  Union 
through  exposing  undwgraduate 
students  from  Ae  NIS  to  key  transition 
fields  and  enhancing  their  academic 
education  with  practical  training  and 
involvement  in  a  U.S.  community. 

GaJdeliaes 

Programs  must  comply  with  )-l  visa 
regulations.  Please  refer  to  program 
specific  guidelines  (POGI)  in  the 
Solicitation  Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state  and  local  taxes  as  applicable. 
Recipient  organiaetions  should 
demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget 

Drafts  of  all  printed  materials 
developed  for  this  program  should  be 
submitted  to  the  Agency  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  government's  role  as 
program  sponsor  and  funding  source. 
The  USIA  requests  that  it  receive  the 
copyright  use  and  be  allowed  to 
distribute  the  material  as  it  sees  fit 

Propoaed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  Awards  may  not 
exceed  $3.75  million,  and  preference 
will  be  given  to  organizations  whose 
requested  administrative  and  indirect 
costs  are  below  20%  of  the  total  grant 
award.  Grants  awarded  to  eligible 
organizations  with  less  than  four  yean 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
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both  the  administrative  budget  and  the 
program  budget.  For  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  U.S.-based  administrative  costs. 

(2)  NIS-based  administrative  costs. 

(3)  Program  costs. 

(4)  Start  up  recruitment  costs  for  FY 
2000. 

Please  refer  to  the  SoUcitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposab  will  be  review^  by 
the  program  office,  as  well  as  the  USIA 
Office  of  and  Eastern  Europe  and  NIS 
Affairs  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  ihe  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Education 
and  Cultural  Afhirs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreemaats)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  t>eiow.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Pmgram  Development  and 
Management 

Proposals  should  exhibit  originality, 
substance,  precision,  innovation,  and 
relevance  to  Agency  mission.  Objectives 
should  be  reasonable,  feasible,  and 
flexible.  Proposals  should  cleariy 
demonstrate  how  the  organization  will 
meet  the  program's  objectives.  A 
detailed  agenda  and  relevant  work  plan 
should  demonstrate  substantive 
undertakings  and  logistical  capacity. 
Agooda  and  plan  should  adhere  to  the 
program  overview  and  guidelines 
described  above. 

2.  Multiplier  Effect/Impact 

Proposed  programs  shoiild  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 


term  institutional  and  individual 
linkages.  Proposals  should  also  include 
creative  ways  to  involve  students  in 
their  U.S.  communities. 

3.  Support  of  Diversity 

Proposals  should  demonstrate  the 
recipient's  commitment  to  promoting 
the  awareness  and  imderstanding  of 
diversity,  and  should  include  a  strategy 
for  achieving  diverse  applicant  pools  for 
both  students  and  host  institutions. 

4.  Institution's  Record/ Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants.  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals. 

5.  Follow-on  and  Alumni  Activities 

Proposals  should  provide  a  plan  for 
continued  follow-on  activity  (without 
USIA  support)  which  insures  that  USIA 
supported  programs  are  not  isolated 
events. 

6.  Project  Evaluation 

Proposals  should  include  a  plan  to 
evaluate  the  program's  success,  both 
during  aad  after  the  program.  USIA 
recommends  that  the  proposal  include  a 
draft  survey  questionnaire  or  other 
technique,  plus  a  description  of 
methodologies  that  can  be  used  to  link 
outcomes  to  original  project  objectives. 
Award-receiving  organizations/ 
institutions  will  be  expected  to  submit 
intermediate  reports  after  each  project 
component  is  concluded  or  quarterly, 
whichever  is  less  frequent 

7.  Cost-Effectiveness  and  Cost  Sharing 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost  sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 


of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  fimds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by  '' 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Option  for  Renewals 

Subject  to  the  availability  of  funding 
for  FY  2000  and  FY  2001,  and  the 
satisfactory  performance  of  grant 
programs,  USIA  may  invite  grantee 
organizations  to  submit  proposals  for 
renewals  of  awards. 

Dated:  November  14. 1997. 
Robert  L.  Earfe, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 
[PR  Doc.  97-30523  Filed  11-19-97;  8:45  am] 
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UNITED  STATES  INFORMATION 
AQENCY 

NIS  Coltog*  and  UnivMBlty 
PwtrMTBMps  Program 

ACTION:  Request  for  proposals. 

StJMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  AfEairs 
annoimces  an  open  competition  for  an 
assistance  award  program.  Accredited, 
post-secondary  educational  institutions 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
develop  a  partnership  with  (a)  foreign 
institution(s)  of  higher  education  from 
the  New  Independent  States  in  specified 
fields. 

Proposed  projects  must  be  eligible  in 
terms  of  coimtries/localities  and 
disciplines  as  described  in  the  section 
entiUed  "Eligibility"  below. 

Participating  institutions  exchange 
faculty  and  administrators  for  a 
combination  of  teaching,  lectiuing, 
faculty  and  curriculum  development, 
collaborative  research,  and  outreach,  for 
periods  ranging  from  one  week  (for 
planning  visits)  to  an  academic  year. 
The  FY  98  program  will  also  support  the 
establishment  and  maintenance  of 
Internet  and/or  e-mail  communication 
facilities  as  well  as  interactive  distance 
learning  programs  at  foreign  partner 
institutions.  Applicants  may  propose 


Fedaral  RagJstr  /  Vol.  62.  No.  224  /  Thursday.  November  20,  1997  /  Noticeg 62119 


other  project  activities  not  listed  above 
that  are  consistent  with  the  goals  and 
activities  of  the  NIS  CoU^e  and 
Uni  vanity  Partnerships  Prtwram. 

Please  note  that  USIA's  NIS  College 
and  Univenity  Partnership  Program 
(NISCUPP)  is  intended  exclusively  for 
collie  and  university  partnerships 
throughout  the  NIS  in  tiie  following 
fields:  law.  business/economics, 
education,  public  administration/public 
policy/govemment/urban  and  regional 
econon^c  development,  journalism/ 
communications.  The  United  States 
Agency  for  International  Development 
(USAID)  and  the  International  Research 
and  Exchanges  Board  (IREX)  have 
issued  a  request  for  proposals  to 
strengthen  existing  partnerships 
between  U.S.  and  Russian 
organizations — the  Sustaining 
Paitnenhips  into  the  Next  Cmtury 
(SPAN)  program. 

In  order  to  effectively  distribute 
assistance  funding  and  avoid 
duplication  of  efibrts.  colleges  and 
universities  interested  in  applying  for 
partnerships  in  the  fields  listed  above 
should  apply  for  funding  under  USIA's 
NISCUPP  program.  Colleges  and 
universities  interested  in  other  fields, 
and  all  other  relevant  partnerships, 
should  apply  to  the  SPAN  program 
administered  by  USAID  and  IREX.  USIA 
and  USAID  missions  will  jointiy  review 
proposals  from  colleges  and 
uni  vanities. 

The  program  awards  up  to  $300,000 
for  a  three-year  period  to  defray  the  cost 
of  travel  and  per  diem  with  an 
allowance  for  educational  materials  and 
some  aspects  of  project  administration. 
Grants  awarded  to  organizations  with 
less  than  four  yean  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Pub.  L.  87-256,  as  amended, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Govenunent  of  the  United  States  to 
increase  mutual  undentanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *  *  *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  cited  above  is  provided 
through  the  Freedom  for  Russia  and 
Emerging  Eurasian  Democracies  and 


Open  MarkeU  Support  Act  of  1992 
(Freedom  Sup[>ort  Act).  Programs  and 
projects  must  conform  with  Agency 
requirements  and  guidelines  outlined  in 
the  Solicitation  Package.  USIA  projects 
and  programs  are  subject  to  the 
availability  of  funds. 

Announcement  Title  and  Nuidber 

All  communications  with  USIA 
concerning  this  RFP  should  refer  to  the 
NIS  College  and  University  Partnerships 
Program  and  reference  number  EJASU- 
98-07. 

Deadline  for  Propoaals 

All  copies  must  be  received  at  the 
U.S.  Infimnation  Agency  by  5  p.m. 
Washington,  D.C  time  on  Monday. 
February  23, 1998.  Faxed  documents 
will  not  be  accepted  at  any  time. 
Documents  postmarked  by  the  due  date 
but  received  at  a  later  date  will  not  be 
accepted. 

Approximate  proffxun  dates:  Grants 
should  begin  on  or  about  June  30, 1998. 

Duration:  June  30. 1998-May  31, 
2001. 

FOR  RmiHER  MFORMATION  CONTACT: 
Office  of  Academic  Programs;  Advising 
Teaching,  and  Specialized  Programs 
Division;  Specialized  Programs  Unit.  |^ 
ASU)  room  349,  U.S.  Information 
Agency,  301  4th  Street,  S.W., 
Washington.  D.C.  20547,  telephone: 
(202)  619-4126,  fox:  (202)  401-1433, 
internet:  jcebra9u8ia.gov  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria;  all  application 
forms;  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  SoUcitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/r^.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  niunbera  when  firet  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Jonathan  Cebra  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Fe^ral 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  Uiis  completion  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 


Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Infbnnation  Agency,  Ref.:  E/ASU-98- 
07,  Office  of  Grants  Management.  E/XE. 
Room  326.  301  4th  Street.  S.W., 
Washington,  D.C.  20547. 

Applicants  mtist  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  mmrimnin  line 
length  of  65  charactera.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  me  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Dhrersity,  Freedom  and  Democracy 
Goidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  mAintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diveraity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diveraity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.^ Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  thefr 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPLEMENTARY  iDff^MMATION: 

Guidelines 

The  NIS  College  and  Univenity 
Partnenhip  Program  is  limited  to  the 
following  specific  academic  disciplines: 

(1)  Uw; 

(2)  B\isiness/economic/trade; 

(3)  Education/continuing  education/ 
civic  education/educational  reform; 
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(4)  Covemmentypublic  policy/public 
administration/urban  and  regional 
economic  development;  and 

(5)  Journalism/communications. 
Proposals  must  focus  on  curriculum, 

Caculty,  and  staff  development  in  one  or 
more  of  these  eligible  disciplines. 
Administrative  reform  at  the  foreign 
partner  should  also  be  a  project 
component,  f^posals  in  the  field  of 
economic  development  should  focus  on 
utilizing  university  resources  to  conduct 
educational  outreach  which  will 
promote  trade  and  investment  in  the 
region. 

Projects  should  involve  the 
development  of  new  academic  programs 
or  the  building  and/or  restructiiring  of 
an  existing  program  or  programs,  and 
should  promote  higher  education's  role 
in  the  transition  to  market  economies 
and  open  democratic  systems. 
Feasibility  studies  to  plan  partnerships 
will  not  be  considered. 

Whenever  feasible,  participants 
should  make  their  traiitiing  and 
personnel  resources,  as  well  as  results  of 
their  collaborative  research,  available  to 
government,  NGOs,  and  business. 

Participating  institutions  should 
exchange  faculty  and/or  staff  members 
for  teaching/lecturing  and  consulting. 
At  least  once,  one  U.S.  participant 
should  be  in  residence  at  the  foreign 
partner  institution  for  one  semester  to 
serve  in  a  coordinating  role. 

U.S.  institutions  are  responsible  for 
the  submission  of  proposals  and  should 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  proposals.  U.S. 
and  foreign  partner  institutions  are 
encouraged  to  consult  about  the 
proposed  project  with  USIA  E/ASU  staff 
in  Washiiqiton,  D.C.  Prefierence  will  be 
given  to  proposalt  which  demonstrate 
evidence  of  previous  relations  with  the 
foreign  partner  institution(s). 

GukleliiMs 

U.S.  Partner  and  Participant  Eligibility 

In  the  U.S.,  participation  in  the 
program  is  open  to  accredited  two-  and 
four-year  colleges  and  universities, 
including  graduate  schools. 
Applications  firom  consortia  of  U.S. 
colleges  and  universities  are  eligible. 
Secondary  U.S.  partners  may  include 
relevant  non-governmental 
organizations,  non-profit  service  or 
professional  organizations.  The  lead 
U.S.  institution  in  the  consortium  is 
responsible  for  submitting  the 
application  and  each  application  from  a 


consortium  must  document  the  lead 
school's  stated  authority  to  represent  the 
consortium.  Participants  representing 
the  U.S.  institution  who  are  traveling 
under  USIA  grant  funds  must  be  faculty, 
staff,  or  advanced  graduate  students 
from  the  participating  institution(s)  and 
must  be  U.S.  citizens. 

Foreign  Partner  and  Participating 
Eligibility 

Overseas,  participation  is  open  to 
recognized,  degree-granting  institutions 
of  post-secondary  education,  which  may 
include  internationally  recognized  and 
established  independent  research 
institutes.  Secondary  foreign  partners 
may  include  relevant  governmental  and 
non-govemmental  organizations,  non- 
profit service  or  profnsional 
organizations.  Participants  representing 
the  foreign  institutions  must  be  faculty, 
staff  or  advanced  students  of  the  partner 
institution,  and  be  citizens,  nationals,  or 
permanent  residents  of  the  country  of 
the  foreign  partner,  and  be  qualified  to 
hold  a  valid  passport  and  U.S.  J-1  visa. 

Foreign  partners  from  the  following 
coiuitries  are  eligible: 

Armenia. 

Azerbaijan — foreign  partners  must  be 
independent  institutions;  state 
universities  are  not  eligible. 

Belarus — foreign  partners  must  be 
independent  institutions;  state 
universities  are  not  eligible. 

Georgia. 

Kazaxstan. 

Kyr^zstan. 

Moldova. 

Russia — preference  will  be  given  to 
proposals  which:  (1)  designate  partner 
institutions  outside  of  Moscow  and  St 
Petersburg;  (2)  designate  partner 
institutions  in  regions  which  have  been 
identified  by  the  U.S.-Russian  Joint 
Commission  on  Economic  and 
Technical  Cooperation  for  Regional 
Investment  Initiatives.  Khabarovsk  kraj 
and  Sakhalin  oblast  have  been 
designated  for  a  Regional  Investment 
Initiative.  Samara  oblast  has  also  been 
designated  for  a  Regional  Investment 
Initiative. 

Tajikistan. 

Turkmenistan. 

Ukraine. 

Uzbekistan. 

Partnerships  including  a  secondary 
foreign  partner  from  a  non-NIS  country 
in  Europe  are  eligible:  however.  With 
the  exception  noted  below,  USIA  will 
not  cover  overseas  non-NIS  partner 
institution  costs. 


In  order  to  promote  regional 
cooperation,  limited  funds  may  be 
budgeted  for  the  flocchange,  as  part  of 
this  pcutnership  agreement,  of  faculty 
between  MIS  institutions  and 
institutions  of  higher  learning  in  Central 
and  Eastern  Europe  (Albania,  Bosnia, 
Bulgaria.  Croatia,  Czech  Republic, 
Estonia,  Hungary,  Latvia,  Lithuania,  the 
Former  Yugoslav  Republic  of 
Macedonia,  Moldova,  Poland,  Romnai, 
Serbia  and  Monten^ro,  Slovakia, 
Slovenia). 

Ineligibility 

A'proposal  will  be  deemed 
technically  ineligible  if: 

(1)  It  does  not  fidly  adhere  to  the 
guidelines  established  hertrin  and  in  the 
Solicitation  Package; 

(2)  It  is  not  received  By  the  deadline; 

(3)  It  is  not  submitted  by  the  U.S. 
partner, 

(4)  One  of  the  partner  institutions  is 
ineligible; 

(5)  The  academic  discipline(s)  is/are 
not  listed  as  eligible  in  the  RFP,  herein; 

(6)  The  amount  requested  of  USIA 
exceeds  $300,000  for  the  three-year 
project. 

Please  refer  to  program-specific 
guidelines  (POGI)  in  the  Solicitation 
Package  for  further  details. 

Notioe 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
nemls  of  the  program  and  the 
availability  of  funds.  Awrards  made  Mdll 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notificatioa 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  November  14, 1997. 
John  P.  Laietlo, 

Associate  Director  for  Educational  and 
Cultural  Affairs. 

(PR  Doc.  97-30525  Filed  11-19-97;  8:45  am] 
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Corrections 


Fed«all 

VoL  82,  No.  224 

'nnus4lay.  November  20.  1M7 


This  section  of  the  FEDERAL  REGISTER 
contains  edHofial  oonectione  of  praviomiy 
publiahed  Preeidential,  Rule.  Prapoeed  Rule, 
and  NoMoe  documents.  Theee  coneciions  aiB 
prepared  bf  the  Oflioe  of  the  Federal 
Register.  Agercy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appfopriete  documorA  cetogories 
elsewiliere  in  the  issue. 


SeCURfTIES  AND  EXCHANGE 


[Release  No.  34-38832;  FHe  No.  SA-OTC- 
87-iq 

SalMtogulalory  Organizations;  TiM 
Oapoaitofy  Truat  Company;  Nolico  of 
riling  ana  nnnMaaN  uwacwvanaaa  or 
Propoaad  RulaCtianga  Ragafding  ttia 


Corxection 

In  notice  document  97-27758 
beginning  on  page  54666  in  the  issue  of 


Tuesday,  Octobor  21, 1997.  the  docket 
line  is  corrected  to  read  as  set  forth 
above. 


OOOK  1S0ft«1-D 


DEPARTMBU  OF  TRANSPORTATKM 

Raaaafch  and  Spadai  Programs 
Administration 

[Docket  Na  R8PA-f7-2tn  (PDA-17(Rni 

AppHeadon  by  WHHam  E  Comlay.  Inc. 
ana  iww  iianaponaiion ^»oipuiaiiuii 
for  a  Prsamplion  OsMrminaAlon  aa  to 
PuMIe  UIHMas  Commission  of  Olilo 
Rsqulfsmsnts  fbr  Cargo  Tanks 

Comction 

In  notice  document  97-26918 
beginning  on  page  53049,  in  the  issue  of 
Friday,  October  10, 1997,  make  the 
following  correction: 

On  page  53049,  in  the  third  column, 
in  the  DATES  section,  in  the  fourth  line. 


Ttocember  9. 1997"  should  resd 
"January  8, 1998". 


DEPARTMENT  OFTHE  TREASURY 


Quartsrlv  PubNcaHon  of  indivldusls. 
Who  HswsOfiosan  To  ExpaMalSi  aa 
Raquhad  by  Saellon  e039(f) 

Comction 

In  notice  document  97-29085. 
beginning  on  page  59758,  in  the  issue  of 
Tuesday,  November  4. 1997,  make  the 
following  correction: 

On  page  59762,  in  the  first  column,  in 
the  FR  Doc.  line.  "10-31-97"  should 
read  "11-3-97". 

I  oooc  iBsa-m-o 


Thursday 
November  20,  1997 


Part  II 

Department  of 
Health  and  Human 
Services ___^ 

Administration  for  Chiidren  and  Families 

45  CFR  Part  270,  et  al. 

Temporary  Assistance  for  Needy  Families 

Program  (TANF);  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChHdrsn  and 
FamillM 

45  CFR  Parts  270, 271. 272, 273, 274, 


RM  <M70-AB64.  O07O-AB7e,  and  097(^ 
AB77 

Temporary  Assistanca  for  Nsady 
ramlHaa  Program  (TANF) 

AOENCY:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Proposed  rule. 


:  The  Administration  for 
Children  and  Families  (ACF)  proposes 
to  issue  regulations  governing  key 
provisions  of  the  new  welfare  block 
grant  program  enacted  in  1996— the 
Temporary  Assistance  for  Needy 
Families,  or  TANF,  program.  It  replaces 
the  national  welfare  program  known  as 
Aid  to  Families  with  Dependent 
Children  (AFDC)  and  the  related 
programs  known  as  the  Job 
Op{>ortunities  and  Basic  Skills  Training 
Prc^ram  (JOBS)  and  the  Emeigency 
Assistance  (EA)  program. 

The  proposed  rules  reflect  new 
Federal,  State,  and  Tribal  relationships 
in  the  administration  of  welfare 
programs;  a  new  focus  on  moving 
recipients  into  work;  and  a  new 
emphasis  on  program  information, 
measurement,  and  p^ormance.  The 
proposed  rules  also  reflect  the 
Administration's  commitment  to 
regulatory  reform. 

DATES:  You  must  submit  comments  by 
February  18.  1998. 
ADDRESSES:  You  may  mail  or  hand- 
deliver  comments  to  the  Administration 
for  Children  and  Families,  Of&ce  of 
Family  Assistance,  5th  Floor  East,  370 
L'En&nt  Promenade,  SW,  Washington, 
DC  20447.  You  may  also  transmit 
written  comments  electronically  via  the 
Internet  To  transmit  comments 
electronicaUy,  or  download  an 
electronic  version  of  the  proposed  rule, 
you  should  access  the  ACF  Welfare 
Reform  Home  Page  at  http-J/ 
www.acf.dhhs.gov/news/welfare/  and 
follow  any  instructions  provided. 

We  will  make  all  comments  available 
for  public  inspection  on  the  5th  Floor 
East.  901  D  Street,  SW,  Washington,  DC 
20447,  from  Monday  through  Friday 
between  the  hours  of  9  a.m.  and  4  p.m. 
For  additional  information,  see 
Supplementary  Information  section  of 
the  preamble. 

FOR  FURTMER  MFORMATKM  CONTACT: 
Mack  Storrs,  Director,  Division  of  Self- 
Sufficiency  Programs,  Office  of  Family 


Assistance.  ACF,  at  202-401-9289,  or 
Robert  Shelboume,  Chief,  Program 
Development  Branch,  at  202-401-5150. 

Deaf  and  hearing-impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
between  8  a.m.  and  7  p.m.  Eastern  time. 

SUPPt^MENTARY  aff^MMATKM: 

ComiiieBt  Prooadnras 

We  will  not  consider  comments 
received  beyond  the  90-day  comment 
period  in  developing  the  fbial  rule. 
Because  of  the  large  number  of 
comments  we  anticipate,  we  will  only 
accept  written  comments.  In  addition, 
all  your  comments  should: 

•  Be  specific; 

•  Address  only  issues  raised  by  the 
proposed  rule,  not  the  law  itself; 

•  Where  appropriate,  propose 
alternatives; 

•  Explain  reasons  for  any  objections 
or  recommended  changes;  and 

•  Reference  the  specific  section  of  the 
proposed  rule  that  you  are  addressing. 

We  will  not  acknowledge  the 
conunents  we  receive.  However,  we  will 
review  and  consider  all  that  are  germane 
and  received  during  the  comment 
period. 
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L  The  Personal  Reeponsibility  and 
Work  Opportunity  ReconciliatioB  Act 

On  August  22, 1996,  President 
Clinton  signed  "The  Personal 


Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996" — or 
PRWORA— into  law.  The  first  title  of 
this  new  law  (Pub.  L.  104-193) 
establishes  a  comprehensive  welfare 
reform  program  designed  to  rhanga  the 
nation's  welfare  system  dramaticaJly. 
The  new  program  is  called  Temporary 
Assistance  for  Needy  Families,  or 
TANF,  in  recognition  of  its  fbctis  on 
moving  recipients  into  work  and  time- 
limiting  assistance.  Other  key  faatures  of 
TANF  include  its  provisions  to  reward 
States  for  high  performance  and  to 
encourage  continued  State  expenditures 
on  assistance  to  needv  families. 

PRWORA  repeals  the  existing  welfare 
program  known  as  Aid  to  Families  with 
Dependent  Children  (AFDC),  which 
provided  cash  assistance  to  needy 
Camilies  on  an  entitiement  basis.  It  also 
repeals  the  related  programs  known  as 
the  Job  Opportimities  and  Basic  Skills 
Training  program  (JOBS)  and 
Emergency  Assistance  (EA). 

The  new  TANF  program  went  into 
effect  on  July  1, 1997,  except  in  States 
that  elected  to  submit  a  complete  plan 
and  implement  the  program  at  an  earlier 
date. 

The  new  law  reflects  widespread, 
bipartisan  agreement  on  a  number  of 
key  principles: 

•  Wel&re  reform  should  help  move 
people  from  welfare  to  work. 

•  Welfare  should  be  a  short-term, 
transitional  experience,  not  a  way  of 
life.      _ 

•  Parents  should  receive  the  child 
care  and  the  health  care  they  need  to 
protect  their  children  as  they  move  from 
welfare  to  work. 

•  Child  support  programs  should 
become  tougher  and  more  effiective  in 
securing  support  from  absent  parents. 

•  Because  many  factora  contribute  to 
poverty  and  dependency,  solutions  to 
these  problems  should  not  be  "one  size 
fits  all."  The  system  should  allow 
States,  Indian  tribes,  and  localities  to 
develop  diverse  and  creative  responses 
to  their  own  problems. 

•  The  Federal  government  should 
focus  less  attention  on  payment 
accuracy  and  program  procedures  and 
place  more  emphasis  on  program 
results. 

This  landmark:  welfare  reform 
legislation  dramatically  affects  not  only 
needy  families,  but  also 
intergovernmental  relationships.  It 
challenges  Federal,  State,  Tribal  and 
local  governments  to  foster  positive 
changes  in  the  culture  of  the  welfare 
system  and  to  take  more  responsibility 
for  program  results  and  outcomes.  It 
transforms  the  way  agencies  do 
business,  requiring  that  they  engage  in 
genuine  partnerships  with  each  other. 
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with  businesses,  community 
oiganizetions  and  needy  families. 

The  new  law  provides  an 
unparalleled  opportunity  to  achieve  true 
welfare  reform.  It  also  presents  very 
significant  challenges  for  families  and 
State  and  Tribal  entities  in  light  of  the 
changing  program  structure,  loss  of 
Fedwal  entitlements,  creation  of  time- 
limited  assistance,  and  new  penalty  and 
bonus  provisions. 

Most  of  the  resources  in  the  AFDC 
program  went  to  support  mothers 
raising  their  children  alone.  In  the  early 
yeers,  the  expectation  was  that  these 
mothera  would  stay  home  and  care  for 
their  children;  in  feet,  in  a  number  of 
ways,  program  rules  discouraged  wori^ 
Over  time,  as  social  and  economic 
conditions  changed,  and  more  women 
entered  the  work  force,  the  expectations 
changed.  In  1988,  Congress  enacted  the 
new  JOBS  program  to  provide 
education,  training  and  employment 
that  would  help  needy  families  avoid 
long-term  wel&re  dependence.  By  1994, 
20  percent  of  the  non-exempt  adiilt 
AFTXZ  recipients  nationwride  were 
participating  in  the  JOBS  program. 

In  spite  of  these  changes,  national 
sentiment  supported  more  drastic 
change.  Policy-makers,  agency  officials 
and  the  public  expressed  frustration 
about  the  slow  progress  being  made  in 
moving  welfare  recipients  into  work  and 
the  continuing  decline  in  family 
stability.  States  were  clamoring  for  more 
flexibility  to  reform  their  programs. 

While  the  Clinton  Administration  had 
supported  individual  reform  efforts  in 
almost  every  State,  approving  80 
waivers  in  its  first  five  years,  the  waiver 
process  was  not  an  ideal  way  to  achieve 
systemic  change.  It  required  separate 
Federal  approval  of  each  individual 
reform  plan,  limited  the  types  of  reforms 
that  could  be  implemented,  and  enabled 
reforms  to  take  place  only  one  Stete  at 
a  time.  Governors  joined  Congress  and 
the  President  in  declaring  that  the 
welfare  system  was  "broken." 

After  more  than  two  years  of 
discussion  and  negotiation,  PRWORA 
emerged  as  a  bipartisan  vehicle  for 
comprehensive  welfare  reform.  On  July 
31, 1996,  President  Clinton  issued  a 
stetement  indicating  that  the  pending 
bill  had  the  potential  "to  transftmn  a 
broken  system  that  traps  too  many 
people  in  a  cycle  of  dependence  to  one 
that  ooaphasizes  work  and 
independence,  to  give  people  on  welfare 
a  chance  to  draw  a  paycheck,  not  a 
welfare  check.  It  gives  us  a  better  chance 
to  give  those  on  welfare  what  we  want 
for  all  families  in  America,  the 
opportunity  to  succeed  at  home  and  at 
work" 


The  law  that  was  enacted  three  weeks 
later  gives  States,  and  federally 
reco^ized  Indian  tribes,  the  authority 
to  use  Federal  welfere  funds  "in  any 
mannar  that  is  reasonably  calcukted  to 
accomplish  the  purpose"  of  the  new 
program. 

It  provides  them  broad  flexibility  to 
set  edigibility  rules  and  decide  what 
benefits  are  most  appropriate.  It  also 
enables  Stetes  to  implement  their  new 
programs  without  getting  the 
"approval"  of  the  Federal  govenmienL 
In  short,  it  offera  Stetes  and  Tribes  an 
opfK>rtunity  to  try  new,  far-reaching 
changes  that  can  respond  more 
efiiactively  to  the  needs  of  faihilies 
within  their  own  unique  environments. 

PRWORA  redefines  the  Federal  role 
in  administration  of  the  nation's  welfare 
system.  It  limits  Federal  regulatory  and 
approval  authority,  but  gives  the  Federal 
government  new  responsibilities  for 
tracking  Stete  performance.  In  a  select 
number  of  areas,  it  calls  for  penalties 
when  Stetes  fail  to  (ximply  with 
program  requiremente,  and  it  provides 
bonuses  fot- Stetes  that  perform  well  in 
meeting  new  program  goals. 

Undw  the  new  stetute,  program 
funding  and  assistance  for  families  both 
come  with  new  expectetions  and 
responsibilities.  Adulto  receiving 
assistance  are  expected  to  engage  in 
work  activities  and  develop  the 
capability  to  support  themselves  before 
their  time-limited  assistance  runs  out 
Stetes  and  Tribes  are  expected  to  assist 
recipients  making  the  transition  to 
employment.  They  are  also  expected  to 
meet  work  participation  rates  and  other 
critical  program  requirements  in  order 
to  maintein  their  Federal  funding  and 
avoid  penalties. 

Soma  important  indicators  of  the 
change  in  expectetions  are:  time  limits; 
higher  participation  rates;  the 
elimination  of  numerous  exemptions 
from  participation  requiremente  that 
existed  under  prior  law;  and  the 
addition  of  a  stetutory  option  for  Stetes 
to  require  individual  responsibility 
plans.  Taken  together,  these  provisions 
signal  an  expectetion  that  we  must 
broaden  participation  beyond  the  "job- 
ready." 

In  meeting  these  expectetions,  Stetes 
need  to  examine  their  caseloads, 
identify  the  causes  of  long-term 
underemployment  and  dependency,  and 
woric  with  families,  communities, 
businesses,  and  other  social  service 
agencies  in  resolving  employment 
barriers.  In  some  cases,  Stetes  may  need 
to  provide  intervention  services  fbr 
families  in  crisis  or  may  need  to  adapt 
program  models  to  acconunodate 
individuals  with  disabilities  or  other 
special  needs.  TANF  gives  Stetes  the 


flexibility  they  need  to  respond  to  such 
individual  family  needs,  but,  in  return, 
it  expecte  Stetes  to  move  towards  a 
strategy  that  provides  appropriate 
services  for  all  needy  femilies. 

n.  Regulatory  Frame«rork 

A.  Congultations 

In  the  spirit  of  both  regulatory  reform 
and  PRWORA,  we  implemented  a  broad 
and  br-reaching  consultetion  strategy 
prior  to  the  drafting  of  this  Notice  of 
Proposed  Rulemaking  (NPRM).  In 
Washington,  we  set  up  numerous 
meetings  with  outeide  parties  to  gain 
inftmnation  on  the  major  issues 
underljring  the  work,  penalty,  and  date 
collection  provisions  of  the  new  law.  In 
our  ten  regional  offices,  we  used  a 
variety  of  mechanisms — including 
meetings,  confere&ce  calls,  and  written 
solicitetions — to  gamer  views  from 
"beyond  the  Beltway." 

The  purpose  of  these  discussions  was 
to  gain  a  variety  of  informational 
perspectives  about  the  potential  benefite 
and  pitfalls  of  alternative  regulatory 
approaches.  We  spoke  with  a  number  of 
difbrent  audiences,  including: 
representetives  of  Stete,  Tribal  and  local 
govenunente;  nonprofit  and  community 
organizations;  business  and  labor 
groups;  and  experts  from  the  academic, 
foundation,  and  advocacy  communities. 
We  solicited  both  written  and  oral 
commente,  and  we  worked  to  ensure 
that  information  and  concerns  raised 
during  this  process  were  shared  with  ' 
both  the  st^  working  on  individual 
regulatory  issues  and  key  policy-maken. 

These  consultetions  were  very  useful 
in  helping  us  identify  key  issues  and 
evaluate  policy  options.  However,  we 
would  like  to  emphasize  that  we  are 
publishing  these  regulations  as  a 
proposed  rule.  Thus,  all  interested 
parties  have  the  opportunity  to  voice 
their  concerns  and  react  to  specific 
policy  proposals.  We  vdll  review 
commente  we  receive  during  the 
comment  period  and  take  them  into 
consideration  before  issuing  a  final  rule. 

B.  Related  Regulations  Under 
Development 

This  NPRM  addresses  the  work, 
accoimtability,  and  date  collection  and 
reporting  provisions  of  the  new  TANF 
program.  Over  the  next  several  months. 
we  expect  to  issue  a  number  of  other 
related  proposed  rules,  covering:  child 
poverty  rates;  high  performance 
bonuses:  illegitimacy  reduction 
bonuses;  and  Tribal  TANF  and  work 
programs. 

We  will  also  be  issuing  a  number  of 
NPRMs  on  the  child  support 
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enforcement  provisions  found  in  tttle  III 
ofPRWORA. 

This  NPRM  does  not  include  the 
provisions  for  the  new  Welfare-to-Work 
(WTW)  provisions  at  section  403(a)(5)  of 
the  Act,  as  created  by  section  5001(a)(1) 
of  Pub.  L.  105-33.  The  Secretary  of 
Labor  is  responsible  for  issuing 
regulations  on  these  provisions  and  the 
provisions  at  section  5001(c).  regarding 
WTW  grants  for  Tribes,  faifonnation 
about  this  program  is  available  on  the 
Web  at  http://wtw.doleta.gov. 

This  NPRM  does  include  the 
conforming  amendment  to  the 
definition  of  "qualified  State 
expenditures"  required  by  section 
5001(a)(2)  of  Pub.  L.  10&-33,  as  well  as 
the  amendments  to  the  TANF 
provisions  at  sections  5001(d), 
5001(gJ(l),  and  5001(h).  Section  5001(d) 
addresses  treatment  of  assistance  under 
WTW  under  the  TANF  time  limits. 
Section  5001(g)(1)  provides  a  new 
penalty  that  takes  away  WTW  funds 
when  a  State  fails  to  meet  the  TANF 
MOE  requirements.  Section  5001(h) 
addresses  the  relationship  between  an 
individual  penalty  and  woric 
requirements. 

This  NPRM  does  not  include  the 
provision  at  section  5001(g)(2),  which 
requires  repayment  of  WTW  funds  to 
the  Secretary  of  Labor  following  a 
finding  by  the  Secretary  of  Labor  of 
misuse  of  fimds.  Since  the  Department 
of  Labor  is  responsible  for  administering 
this  penalty  and  receives  any  repaid 
funds,  it  would  not  be  appropriate  for  us 
to  issue  rules  on  this  provision. 

Under  section  5001(e)  of  Pub.  L.  105- 
33,  we  have  responsibility  for  regulating 
the  WTW  data  reporting  requirements, 
under  section  411(a)  of  the  Act,  as 
amended. 

We  will  issue  a  rulemaking  that 
addresses  these  requirements  at  a  later 
date,  following  consultation  with  the 
Department  of  Labor,  State  agencies, 
Private  Industry  Councils,  and  other 
affected  parties. 

We  encourage  States  and  others  who 
are  interested  in  these  areas  to  review 
and  comment  on  these  proposed  rules 
when  they  are  publishml  in  the  Federal 


You  should  be  aware  of  the  important 
relationships  between  this  regulatory 
package  and  the  other  packages  that  will 
be  following.  In  particular,  we  would 
like  to  point  out  that  section  412  of  the 
Social  Security  Act  (as  amended  by 
PRWORA)  provides  that  federally 
recognized  Tribes  may  elect  to  operate 
their  own  TANF  programs,  and  Tribes 
that  operated  their  own  JOBS  programs 
may  continue  to  receive  those  funds  to 
operate  Tribal  work  programs. 


The  choice  Tribes  make  on  TANF  will 
depend  on  a  nimiber  of  factors, 
including  the  nature  of  services  and 
benefits  available  under  the  State 
program.  Thus,  Tribes  have  a  direct 
interest  in  the  regulations  governing 
State  programs. 

Tribes  also  have  an  interest  in  these 
regulations  because  some  of  the  rules 
we  develop  Cor  State  programs  could 
eventually  apply  to  the  Tribal  programs. 
In  particiilar,  we  urge  Tribes  to  note  the 
data  collection  and  reporting 
requirements  at  part  275.  While  the 
statute  allows  Tribes  to  negotiate  certain 
program  requirements,  it  subjects  Tribal 
programs  to  the  same  data  collection 
and  reporting  requirements  as  States. 

We  would  also  like  to  direct  the 
Tribes  to  the  maintenance-of-efiiort 
(MOE)  policies  discussed  at  §  273.1.  In 
that  section,  we  propose  that  State 
contributions  to  a  Tribal  program  could 
count  toward  a  State's  MOE.  Tribes 
should  be  aware  that  this  proposal 
could  have  important  implications  for 
the  funding  of  Tribal  programs  and 
State-Tribal  relations.  '•^ 

In  order  for  welfare  reform  to  succeed 
in  Indian  country,  it  is  important  for 
State  and  Tribal  governments  to  work 
together  on  a  number  of  key  issues, 
including  data  exchange  and 
coordination  of  services.  We  remind 
States  that  Tribes  have  a  right  under  law 
to  operate  their  own  programs.  States 
should  cooperate  in  providing  the 
information  necessary  for  Tribes  to 
implement  their  own  procrams. 

Likewise,  Tribes  should  cooperate 
with  States  in  identifying  Tribal 
members  and  tracking  receipt  of 
assistance. 

We  are  also  issuing  separate  final 
rules  to  make  conforming  changes  to  our 
existing  rules  in  chapter  II  of  title  45. 

In  the  first,  we  wiu  be  repealing  the 
obsolete  regulations  for  the  EA,  JOBS, 
and  the  IV-A  child  care  programs,  and 
some  rules  covering  administrative 
requirements  of  the  AFDC  programs. 
This  rulemaking  will  be  a  final  rule, 
effective  upon  publication.  We  expect  to 
eliminate  about  82  pages  from  the  Code 
of  Federal  Regufations. 

Later  on,  we  will  be  issuing  a  final 
rule  that  deletes  or  replaces  obsolete 
AFDC  and  tide  IV-A  references 
throughout  chapter  n.  This  second 
ruleniaking  will  take  additional  time 
because  the  AFDC  provisions  are 
intertwined  with  provisions  for  other 
programs  that  are  not  repealed.  Also,  it 
is  not  clear  that  we  should  repeal  all  the 
AFDC  provisions  because  Medicaid, 
foster  care  and  other  programs  depend 
on  the  AFDC  rules  in  effect  under  prior 
law.  Because  of  these  complexities  and 
the  non-urgent  nature  of  the  conforming 


changes,  the  second  rule  is  on  •  slower 
schedule. 

PRWORA  also  makes  rhangw  to  other 
major  programs  administered  by  ACF, 
the  Department,  and  other  Federal        «, 
agencies  that  may  significantly  affect  a 
State's  success  in  implementing  welfare 
reform.  For  example,  title  VI  of 
PRWORA  repeals  the  child  care 
programs  that  were  previously 
authorized  under  tide  IV-A  of  the 
Social  Security  Act  (the  Act).  In  their 
place,  it  provides  two  new  sources  of 
child  care  funding  for  the  Lead  Agency 
that  administers  the  Child  Care  and 
Development  Block  Grant  program.  A 
major  purpose  of  the  increases  in  child 
care  funding  provided  under  PRWORA 
is  to  assist  low-income  families  in  their 
efforts  to  be  self-sufficient  We  issued 
proposed  rules  covering  this  new 
funding  and  amendments  to  the  Child 
Care  and  Development  Block  Grant 
program  on  July  23, 1997.  Comments 
were  due  within  60  days  of  that  date. 

We  encourage  you  to  look  in  the 
Federal  Register  for  rulemaking  actions 
on  related  programs  and  to  take  the 
opportunity  to  comment. 

C  Statutory  Context 

These  proposed  rules  reflect 
PRWORA,  as  enacted,  and  amended  by 
Pub.  L.  104-327  and  Pub.  L.  lOS-33. 

The  changes  made  by  Pub.  L.  104-237 
are  fairly  limited  in  scope;  we  discuss 
them  in  the  preamble  on  contingency 
fund  MOE  requirements  at  $§  274.71, 
274.72.  and  274.77.  , 

Pub.  L.  105-33  creiated  the  new 
Welfare-to-WoA  (WTW)  program,  made 
a  few  substantive  changes  to  the  TANF 
program,  and  made  numerous  technical 
corrections  to  the  TANF  stetute. 
Throughout  the  preamble  discussion 
and  the  appendices,  you  will  note 
references  to  the  amendments  made  by 
this  legislation.  However,  as  we 
previously  mentioned,  this  NPRM 
includes  only  a  limited  number  of 
changes  related  to  the  new  WTW 
provisions.  The  Department  of  Labor 
has  primary  responsibility  for 
administering  the  program  and  issuing 
the  WTW  re^dations.  We  have 
responsibility  for  issuing  rules  on  the 
WTW  date  collection  requiremente,  but 
will  be  doing  that  at  a  subsequent  date. 

D.  Regulatory  Reform 

In  its  latest  Document  Drafting 
Handbook,  the  Office  of  the  Federal 
Register  supports  the  efibrts  of  the 
National  Performance  Review  and 
encourages  Federal  agencies  to  produce 
more  reader-friendly  regulations.  In 
drafting  this  proposed  rule,  we  have 
paid  close  attention  to  this  guidance. 
Individuals  who  are  familiar  with  our 
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existing  weUue  regulations  should 
notice  that  this  package  incorporates  a 
more  readable  style.  This  rulemaking 
effort  gave  us  a  unique  opportunity  to 
change  otu*  approach  because  we  woe 
starting  from  scratch  rather  than 
amending  an  existing  rule. 

In  the  spirit  of  fiaciUtating 
undostanding,  we  have  included  some 
pieemble  discussion  and  regulatory  text 
to  give  you  a  broader  context  fat  other 
parts  of  the  rulemaking  documenL 
Examples  include  the  provisions  in 
subputs  A  and  G  of  part  271  (which 
address  woric  provisions  other  than 
participation  rates  and  penalties)  and 
§  270.20  (which  includes  the  stetutory 
goals  of  the  program).  These  sections  are 
primarily  explffioatory  or  restetements  of 
the  stetutory  requiremente.  The 
language  used  and  the  surrounding 
discussion  shotdd  indicate  the  nature  of 
the  provision. 

In  the  same  spirit,  we  have  included 
draft  date  collection  and  reporting  forms 
as  appendices  to  the  proposed  rules 
even  though  we  do  not  intend  to 
publish  the  forms  as  part  of  the  final 
rule.  We  thought  that  the  inclusion  of 
the  draft  forms  wotdd  expand  public 
access  to  this  information  and  make  it 
easier  to  comment  on  our  date 
collection  and  reporting  plans. 

E.  Scope  of  This  Rulemaking 

Ova  initial  regulatory  plan  for  TANF 
included  three  separate  TANF 
regulations— one  each  on  work, 
penalties,  and  date  collection  and 
reporting.  However,  we  decided  it 
would  be  betier  to  incorporate  these  into 
a  single  regiUatory  package.  While  this 
decision  resuJted  in  a  much  larger 
document,  it  shoidd  facilitete  your 
understanding  of  the  entire  regulatory 
framework  of  the  TANF  program,  as 
well  as  yotir  review  and  comment 

P.  Applicability  of  the  Rules 

As  we  indicated  in  previous  policy 
guidance  to  the  Stetes,  a  Stete  may 
operate  ite  program  under  a  reasonable 
interpretetion  of  the  stetute  prior  to  our 
issuance  of  final  rules.  Thus,  in 
deteimming  whether  a  Stete  is  subject 
to  a  penalty,  we  will  not  apply 
regulatory  interpretetions  retroactively. 
You  can  find  a  stetement  of  this  policy 
at  §  270.40(b)  of  the  proposed  rules. 

m.  Principles  GoTeming  Regulatory 
Development 

A.  Regfilatory  Restraint 

Under  the  new  section  417  of  the  Act, 
the  Federal  govenunent  may  not 
regulate  Stete  conduct  or  enforce  any 
TANF  provision  except  to  the  extent 
expressly  provided  by  law.  This 


limitation  on  Federal  authority  is 
consistent  with  the  philosophy  of  State 
flexibility  and  the  genwal  Stete  and 
Congressional  interest  in  shifting  more 
respoiuibiUty  for  program  policy  and 
proceduiis  to  the  Stetas. 

We  are  inteq)reting  this  provision  to 
allow  us  to  regulate  in  two  different 
kinds  of  situations:  (1)  where  Congress 
has  expliciUy  directed  the  Secretary  to 
regulate  (for  example,  under  the 
caseload  reduction  provisions, 
described  bdow);  and  (2)  where 
Congress  has  charged  HHS  with 
enforcing  penalties,  even  if  there  is  no 
explicit  mention  of  regulatioiL  In  this 
latter  case,  we  believe  we  have  an 
obligation  to  Stetes  to  set  out.  in 
regulations,  the  criteria  we  will  use  in 
carrying  out  our  express  authority  to 
enforce  certain  TANF  provisions  by 
assessing  penalties. 

Throughout  the  proposed  rule,  we 
have  endeavored  to  regulate  in  a  manner 
that  does  not  impinge  on  a  Stete's 
ability  to  design  an  effective  and 
responsive  program. 

You  will  also  note  that  this 
rulemaking  does  not  cover  the  non- 
discrimination provisions  at  section 
408(c).  This  subsection  specifies  that 
any  program  or  activity  receiving  TANF 
funds  is  subject  to  the:  (1)  Age 
Discrimination  Act  of  1975;  (2)  section 
504  of  the  Rehabilitetion  Act  of  1973;  (3) 
the  Americans  with  Disabilities  Act  of 
1990;  and  (4)  tide  VI  of  Uie  Qvil  Righte 
Act  of  1964.  Since  ACF  is  not 
responsible  for  administering  these 
provisi(His  of  law,  and  they  are  not 
TANF  provisions,  this  rulemaking  does 
not  include  them. 

Individuals  with  questions  about  the 
requiremente  of  the  non-discrimination 
laws,  or  concerns  about  compliance  of 
individual  TANF  programs  with  them, 
should  address  their  commente  or 
concerns  to  the  Director,  Office  of  Qvil 
Righte,  Department  of  Health  and 
Human  Services,  200  Independence 
Ave.  SW.  Room  522A.  Washington.  DC 
20201. 

B.  State  Flexibility 

In  the  Conference  Report  to  PRWORA. 
Congress  steted  that  the  best  welfare 
solutions  come  from  those  closest  to  the 
problems,  not  from  the  Federal 
government.  Thus,  the  legislation 
creates  a  broad  blodi  grant  to  each  Stete 
to  reform  welfare  in  ways  that  work 
best  It  gives  Stetes  the  flexibility  to 
design  their  own  programs,  define  who 
will  be  eligible,  esteblish  what  benefite 
and  services  will  be  available,  and 
develop  their  own  strategies  for 
achieving  program  goals,  including  how 
to  help  recipiente  move  into  the  work 
force. 


Under  tke  law  and  undn  these 
proposed  rules.  States  may  implameift 
innovative  and  creative  strategies  for 
supporting  the  critical  goals  of  %voiic  and 
responsibility.  For  example,  dwy  may 
choose  to  expend  fimds  on  earned 
income  tax  credite  m  transportation 
assistance  that  would  help  low-wage 
workns  keep  their  jobs.  Thay  could  also 
extend  employment  swvices  to  non- 
custodial parente,  by  including  them 
within  the  definition  of  "eligible 
families." 

To  ensure  that  our  rules  support  the 
legislative  goals  of  PRWORA,  we  are 
committed  to  gathering  information  on 
how  States  are  responding  to  the  new 
opportimities  available  to  them.  We 
reserve  the  right  to  revisit  some  issues, 
either  through  legislative  or  regulatory 
proposals,  if  we  identify  situations 
where  Stete  actions  are  not  furthering 
the  objectives  of  the  Act 

C.  Accountability  fm  h4eeting  Program 
Requirements  and  Goals 

The  new  law  gives  Stetes  enormous 
flexibility  to  design  their  TANF 
programs  in  ways  that  strengthen 
families  and  promdte  work, 
responsibility,  and  self-sufficiency.  At 
the  same  time,  however,  it  reflecte  a 
bipartisan  commitment  to  enstiring  that 
Stete  programs  support  the  goals  of 
welfrue  reform.  To  this  end,  the 
stetutory  provisions  on  date  collection, 
bonuses,  and  penalties  are  crucial 
because  they  allow  us  to  track  what  is 
happening  to  needy  families  and 
children  under  the  new  law,  measure 
program  outcomes,  and  promote  key 
program  objectives. 

Work 

We  believe  the  central  goal  of  the  new 
law  is  to  move  welfare  recipiente  into 
worL  The  law  reflecte  this  important 
goal  in  a  niunber  of  ways: 

•  Work  receives  prominent  mention 
in  the  stetutory  goals  at  section  401  and 
the  plan  provisions  in  section  402; 

•  Section  407  esteblishes  specific 
work  participation  rates  each  Stete  must 
achieve; 

•  Section  409  provides  significant 
financial  penalties  against  any  Stete  that 
fails  to  achieve  the  required 
participation  rates; 

•  Section  411  provides  specific 
authority  for  the  Secretary  to  esteblish 
data  reporting  requiremente  to  capture 
necessary  date  on  work  participation 
rates;  and 

•  Section  413  calls  for  ranking  of 
Stetes  based  on  the  effisctiveness  of  their 
work  programs. 

These  proposed  rules  reflect  a  similar, 
special  focus  on  promoting  the  work 
objectives  of  the  Act.  We  are  proposing 
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specific  rules  under  sections  407,  409, 
aixl  411  designed  to  ensure  that  States 
meet  the  statutory  requirements.  You 
should  look  at  the  proposed  rules  in 
part  271.  and  the  related  preamble 
discussion,  for  specific  details. 

This  Administration  has  already 
shown  its  commitment  to  promoting  the 
work  objectives  of  this  new  law  in 
several  ways.  Before  the  legislation  was 
passed,  we  worked  very  hard  to  ensure 
that  Congress  passed  strong  work 
provisions  and  provided  adequate  child 
care  funding  and  other  program 
supports. 

Smce  enactment,  the  President  has 
announced  a  number  of  additional 
weUare-to-work  initiatives  designed  to 
promote  work.  These  include 
implementation  of  a  new  "Worii 
Opportunity  Tax  Credit"  that  provides 
incentives  for  employers  to  hire  welfare 
recipients  and  propxMals  to: 

•  Extend  and  expand  this  credit; 

•  Increase  investments  in  distressed 
communities;  and 

•  F^vide  $3  billion  in  addi^onal 
funding  to  help  communities  move 
hard-to-serve  recipients  into  jobs. 

As  part  of  biulget  reconciliation. 
Congress  increased  the  Work 
Opportunity  Tax  Credit,  available  to 
employers  who  hire  long-term  wel&re 
recipients,  and  funded  a  new  Welfare- 
to-Work  (WTW)  program.  States, 
localities,  and  Indian  Tribes  will  receive 
the  additional  $3  billion  in  WTW  funds 
in  FYs  1998  and  1999. 

The  President  has  also  challenged 
America's  businesses,  its  large  non- 
profit sector  and  the  executive  branch  of 
the  Federal  government  to  make  job 
opportunities  available  to  welfare 
recipients.  On  March  8,  1997,  he 
directed  all  Federal  agencies  to  submit 
plans  describing  the  efforts  they  would 
make  to  respond  to  this  challenge.  In 
response  to  this  directive.  Federal 
agencies  identified  more  than  10.000 
jobs  that  would  be  available  for  welfare 
recipients  over  the  next  four  years.  (You 
can  find  additional  information  on  this 
initiative  on  the  Web  at  http:// 
w2w.fed.gov.) 

Meeting  the  Needs  of  Low-Income 
Families  and  Children 

In  a  niunber  of  diffiarent  ways,  the 
new  law  works  to  ensure  that  the  needs 
of  low-income  children  and  families  are 
met.  First,  it  provides  a  guaranteed  base 
level  of  Federal  funding  for  the  TANF 
programs.  Then,  in  times  of  special 
financial  need,  it  makes  additional 
funding  available  through  a  $2  billion 
Contingency  Fund  and  through  a 
Federal  loan  fund.  It  also  authorizes 
several  studies  to  monitor  changes  in 
the  situations  of  needy  children  and 


Camilies  that  occur  af^er  enactment.  For 
example,  it  requires  us  to  report  on  how 
certain  children  are  affected  by  the 
provisions  of  the  new  law,  and  to  track 
State  child  poverty  rates,  and  initiate 
corrective  actions  by  States  when  such 
rates  rise. 

Domestic  Violence 

We  wish  to  bring  one  particular 
provision — known  as  the  Family 
Violence  Option  (FVO) — to  your 
attention,  litis  provision,  at  section 
402(a)(7),  gives  States  the  option  to 
waive  certain  program  requirements  for 
certain  victims  of  domestic  violence.  It 
thus  provides  a  valuable  framework  for 
identifying  victims  of  domestic  violence 
and  developing  appropriate  service 
strategies  for  them. 

This  Administration  is  strongly 
committed  to  reducing  domestic 
violence,  and  we  encourage  all  States  to 
consider  adopting  the  Family  Violence 
Option.  In  working  with  domestic 
violence  cases,  we  also  encourage  States 
to  pay  special  attention  to  the  need  for 
maintaining  the  confidentiality  of  case- 
record  information  and  the  victims'  own 
assessments  of  their  safety  needs  and 
their  abilities  to  meet  program 
requirements. 

During  our  consultations,  we  heard 
numerous  questions  about  the 
relationship  between  State  policies  on 
domestic  violence  and  the 
determination  of  State  work  and  time- 
limit  penalties.  Congress  considered  this 
issue  in  its  budget  resolution,  but 
decided  to  study  the  issue  further  rather 
than  to  amend  the  statute  during  budget 
reconciliation.  Our  regulations  seek  to 
implement  the  statute  in  a  way  that  is 
consistent  with  both  the  language  of  the 
statute  and  our  national  interest  in 
fostering  appropriate  State  responses  to 
domestic  violence. 

The  FVO  provides  States  with  a 
specific  vehicle  for  addressing  domestic 
violence  among  recipients  of  TANF 
assistance.  The  provision  envisions  that 
States  would  screen  and  identify 
victims  of  violence,  conduct  individual 
assessments,  and  develop  temporary 
safety  and  service  plans  that  would 
protect  victims  from  any  immediate 
dangers,  stabilize  their  living  situations, 
and  explore  avenues  for  overcoming 
dependency. 

The  family's  individual  circumstances 
or  service  plans  may  require  that  certain 
program  requirements  (e.g.,  regarding 
time  limits  and  child  support 
cooperation)  be  temporarily  waived  in 
cases  where  compliance  with  such 
requirements  would  make  it  difficult  for 
individuals  to  escape  domestic  violence, 
unfairly  penalize  victims,  or  put 
individuals  at  furth«r  risk  of  domestic 


violence.  In  these  cases,  the  FVO  allows 
States  to  ^^nt  such  waivers. 

Under  TANF.  States  must  meet 
numerical  standards  for  work 
participation  and  the  percentage  of 
families  that  may  receive  federally- 
funded  assistance  for  more  than  five 
years.  The  statutory  language  on 
calculating  work  participation  rates 
makes  no  reforence  to  domestic  violence 
cases  or  to  a  State's  good  cause  waivers 
of  work  requirements  under  the  Family 
Violence  Option.  Thus,  we  think  that 
the  clearest  reading  of  this  statutory 
provision  includes  victims  of  domestic 
violence  in  the  calculation  of  the  work 
participation  rates. 

The  statutory  language  on  time  limits 
refers  to  victims  of  domestic  violence, 
but  not  to  the  good  cause  waivers 
provided  under  the  Family  Violence 
Option.  The  statutory  language  suggests 
thiat  victims  of  domestic  violence  would 
be  included  in  the  20  percent  limit  on 
exceptions  to  the  time  limit 

However,  there  is  legitimate  concern 
among  States  and  others  that  election  of 
the  FVO  might  put  States  at  special  risk 
of  incurring  financial  penalties.  In 
granting  good  cause  wndvms  of  program 
requirements  under  the  FVO.  they  may 
make  it  more  difBcult  for  themselves  to 
meet  the  niunerical  requirements  on 
time  limits  and  the  work  participation 
rates. 

Our  proposed  rules  attempt  to  remain 
true  to  the  statutory  provisions  on  work 
and  time  limits  and  to  ensure  that 
election  of  the  FVO  is  an  authentic 
choice  for  States.  In  deciding  to  address 
these  waiver  cases  under  "reasonable 
cause"  rather  than  through  direct 
changes  in  the  penalty  calculations,  we 
are  reflecting  the  statutory  language  and 
maintiiining  the  focus  on  moving 
Camilies  to  self-sufficiency.  At  the  same 
time,  we  are  giving  States  some 
protection  from  penalties  when  their 
failures  to  meet  the  standard  rates  are 
attributable  to  the  granting  of  good 
cause  domestic  violence  waiven  that 
are  based  on  individual  assessments,  are 
temporary,  and  include  individualized 
service  and  safety  plans.  We  hope  our 
proposal  will  alleviate  concern  among 
States  that  attention  to  the  needs  of 
victims  of  domestic  violence  might 
place  them  at  special  risk  of  a  financial 
penalty. 

Our  proposed  rules  recognize  that, 
through  the  FVO.  Congress  gave  unique 
status  to  victims  of  domestic  violence 
under  the  TANF  program.  Likewise, 
under  our  proposed  rules,  this  group  of 
recipients  receives  special  recognition 
under  the  "reasonable  cause"  provisions 
for  the  work  and  time-limit  penalties. 

At  §  270.30,  the  proposed  rules  reflect 
onr  expectation  that  good  cause  waiven 
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will  be  bona  fide  waivers  provided 
within  the  firamework  of  the  FVO. 
Under  this  framework:  (1)  State  policies 
would  provide  for  individualized 
responses  and  service  strategies, 
consistent  with  the  needs  of  individtial 
victims;  (2)  waivers  of  program 
reqiurements  would  be  temporary  in 
nature  (e.g..  would  not  be  granted  for 
longer  than  six  months);  and  (3)  in  lieu 
of  program  requirements,  victims  of 
domestic  violence  would  be  served  in 
alternative  ways,  consistent  with  their 
individualized  safety  and  service  plans. 
In  specifying  that  good  cause  vraiven 
should  not  exceed  six  months  in  length, 
we  have  attempted  to  balance  two 
distinct  objectives:  (1)  giving  States  the 
flexibility  they  need  to  respond 
appropriately  to  the  individual 
circumstances  of  domestic  violence 
victims:  and  (2)  assuring  that  the  wc^ 
objectives  of  the  Act  are  not 
undmmined. 

We  do  not  intend  that  all  good  cause 
waiven  should  last  six  months.  The 
length  of  the  waiver  should  reflect  the 
State's  individualized  determination  of 
what  length  of  time  a  dimt  needs.  We 
expect  tlut  the  length  of  the  waiver 
could  be  substantially  shorter  in  some 
cases.  Also,  we  expect  that,  in  some 
cases,  States  might  have  to  renew  a 
waiver  or  issue  a  second  waiver  (i.e. . 
because  a  victim  of  domestic  violence 
suffarad  from  continued  abuse  that 
required  further  protection  and 
response). 

We  welcome  comments  on  whether 
our  proposed  approach  and  language 
achieve  the  balance  we  are  seeldng. 

We  Mrant  to  ensure  that  our  rules  work 
to  foster,  not  undermine,  the  objectives 
of  the  Act  Our  goal  is  to  promote  the 
provision  of  appropriate  alternative 
services  for  victims  of  domestic  violence 
that  foster  both  safety  and  self- 
sufficiency.  ' 

To  ensure  that  these  policies  have  the 
desired  efiect.  we  limit  the  availability 
of  "reasonable  cause"  to  States  that  have 
adopted  the  FVO.  In  addition,  in  tlra 
definitions  section  of  the  proposed  rule 
(at  §  270.30),  we  specify  criteria  that 
will  apply  in  deciding  whether  a  good 
cause  domestic  violence  waiver  exists. 
Also,  we  reserve  the  tight  to  audit  States 
claiming  "reasonable  cause"  to  ensure 
that  good  cause  domestic  violence 
waiven  that  States  include  in  their 
"reasonable  cause"  documentation  meet 
the  specified  criteria. 

In  addition,  we  intend  to  monitor  the 
number  of  good  cause  waiven  granted 
by  States  and  their  effect  on  work  and 
time  limits.  We  want  to  ensure  that 
States  identify  victims  of  domestic 
violence  so  that  they  may  be 
appropriately  served,  rather  than 


exempted  and  denied  services  that  lead 
to  independence.  We  also  want  to 
ensure  that  the  provision  of  good  cause 
waiven  does  not  affect  a  State's  overall 
effort  in  moving  families  towartis  self- 
sufficiency.  Thus,  we  will  be  looking  at 
information  on  program  expendittires 
and  participation  levels  to  see  if  States 
granting  good  cause  domestic  violence 
waiven  are  making  commitments  to 
assist  all  families  in  moving  toward 
work. 

If  we  find  that  good  cause  waiven  are 
not  having  the  desired  effscts,  we  may 
propose  regulatory  or  legislative 
remedies  to  addrras  the  problems  we 
identify. 

For  additional  discussion  of  our 
proposals,  see  §§  279.30.  271.52  and 
274.3  of  the  preamble  and  proposed 
rule. 

Use  of  Funds 

The  new  law  imposes  several 
restrictions  on  the  use  of  both  Federal 
and  State  funds  to  help  ensure  that 
program  expenditures  serve  program 
goals.  More  specifically,  the  statute:  (1) 
places  a  c^  on  the  percentage  of  funds 
spent  on  administrative  costs;  (2) 
authorizes  audits  and  penalties  to 
protect  against  the  misuse  of  funds;  (3) 
establishes  a  number  of  limitations  on 
the  use  of  Federal  funds;  and  (4)  defines 
the  conditions  imder  w^ch 
expenditures  of  State  funds  may  count 
for  MOE  purposes.  In  general,  States 
must  expend  both  their  Federal  funds 
and  their  own  State  monies  on  activities 
that  are  consistent  with  the  purposes  of 
the  TANF  program.  (For  additional 
information  on  allowable  uses  of 
Federal  TANF  and  State  MOE  funds,  see 
ACF's  guidance,  TANF-ACF-PA-97-1. 
dated  Jantiaty  31. 1997,  and  the 
preamble  discussion  for  part  273.) 

Maintenance-of-Effort  (MOE) 

One  of  the  most  important  provisions 
in  the  new  law  designed  to  protect 
needy  families  and  children  is  the 
TANF  maintenance-of-effort  (MOE) 
reqiurement.  This  provision  requires 
States  to  maintain  a  Certain  level  of 
spending  on  welfare,  based  on  historic 
(i.e.,  fiscal  year  (FY)  1994)  expenditure 
levels.  Because  this  provision  is  critical 
to  the  successful  implementation  of  the 
law,  Congress  gave  us  the  authocify  to 
enforce  State  compliance  in  meeting 
this  requirement,  and  it  receives 
significant  attention  in  this  proposed 
rme. 

Under  the  data  collection,  vroik,  and 
penalfy  provisions  of  the  proposed  rule, 
at  parts  271-275,  we  took  care  to 
propose  rules  that:  (1)  ensure  that  States 
continue  to  make  the  required 
investments  in  meeting  the  needs  of 


low-income  children  and  families;  (2) 
prevent  States  from  either  supplanting 
State  funds  with  Federal  funds  or  using 
their  MOE  funds  to  meet  extraneous 
program  or  fiscal  needs;  (3)  give  us 
adequate  information  to  meet  our 
statutory  responsibilify  to  determine 
what  is  happening  in  State  programs; 
and  (4)  take  a  broad  view  of  work  effort, 
caseload  reduction,  and  program 
performance. 

We  recognize  that  States  have  more 
flexibilify  in  spending  State  MOE  funds 
than  Federal  funds,  especially  when 
they  expend  their  MOE  funds  in 
separate  State  programs.  However,  the 
proposed  rules  also  recognize  and  try  to 
protect  against  actions  that  might 
undermine  importuit  goals  of  welfare 
reform.  This  is  the  same  concern  that  we 
voiced  in  policy  guidance  we  issued  on 
MOE  in  January  (TANF-ACF-PA-97- 
1).  In  particular,  we  noted  that  States 
could  design  their  programs  so  as  to 
avoid  the  work  requirements  of  the  new 
law  or  to  avoid  returning  a  share  of  their 
child  support  collections  to  the  Federal 
government. 

To  mitigate  these  potential  negative 
consequences,  we  indicated  our  intent 
to  both  take  administrative  actions  and 
seek  legislative  remedies.  As  part  of  our 
commitment  to  taking  administrative 
action,  we  are  proposing  to  require 
States,  under  certain  circiunstances,  to 
report  information  about  the  families 
served  by  States  under  separate  State 
programs.  Only  through  this  additional 
reporting  will  we  be  able  to  determine 
the  full  nature  and  scope  of  State  efi'orts 
to  move  needy  families  into  work  and 
the  actual  caseload  reductions  States  are 
achieving.  (See  the  preamble  discussion 
and  regulatiou  under  part  272,  subpart 
D,  and  part  275.) 

In  TANF-ACF-PA-97-1,  we 
indicated  that  States  not  making  a  good- 
faith  effort  on  work  in  their  separate 
State  programs  would  not  be  eligible  for 
a  reasonable  cause  exception  from  the 
penalfy  for  foiling  to  achieve  their  work 
rate.  The  proposed  rule  incorporates 
and  expands  that  proposed. 

More  specifically,  it  indicates  tifmi 
States  would  not  be  eligible  for  a 
reasonable  cause  exception  from  the 
time-limit  penalfy  or  any  of  the  three 
work-related  penalties  if  we  detect  a 
significant  pattern  of  diveraion  of 
families  to  separate  State  programs  that 
has  the  effect  of  undermining  the  work 
participation  requirements  of  the  Act.  In 
general,  diverting  States  would  not  be 
eligible  for  reductions  in  the  work 
penalfy  amounts.  Finally,  they  would  be 
ineligible  for  a  penalfy  reduction  under 
corrective  compliance  if  they  did  not 
correct  the  divenion  and  meet  the  other 
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conditions  for  reduction  specified  in 
these  proposed  rules. 

In  the  January  -guidance  we  expressed 
similar  concerns  about  the  effect  of 
separate  State  programs  on  the  Federal 
share  of  child  support  collections. 
Therefore,  our  proposal  in  this  area  is 
similar  to  our  proposal  to  prevent 
undermining  of  the  work  participation 
provisions.  More  specifically,  we  would 
deny  States  reasonable  cause  for  the 
time-limit,  work  participation,  child 
support  cooperation,  and  work  sanction 
penalties  if  we  detect  a  significant 
pattern  of  diversion  of  famihes  into 
separate  State  programs  that  results  in 
the  diversion  of  the  Federal  share  of 
child  support  collections  to  State 
coSiBrs.  States  undertaking  such 
diversions  would  abo  be  ineligible  for 
reductions  in  the  amounts  of  any  of 
these  four  penalties  under  corrective 
compliance  unless  they  also  corrected 
the  diversion  during  the  corrective 
compliance  process. 

In  making  these  proposals,  we  note 
that  the  Secretary  has  considerable 
discretion  in  determining  whether  to 
reduce  penalties  or  grant  a  good  cause 
exception. 

Getting  recipients  to  work  is  the  most 
critical  component  to  achieving  the 
purposes  of  TANF— making  welfare  a 
program  of  temporary-  assistance  for 
families  moving  to  self-sufficiency.  The 
Secretary  has  determined  that,  to 
prevent  circumvention  of  this  purpose, 
it  is  appropriate  to  limit  the  availability 
of  the  reasonable  cause  exception  and 
penalty  reduction  if  a  State  attempts  to 
avoid  the  work  participation 
requixements.  Congress  has  reinforced 
the  importance  of  appropriate  work  for 
recipients  in  four  of  the  established 
penalties  in  section  409  of  the  Act — 
work  participation  rates,  continuing 
assistance  when  child  care  is  not 
arailable,  sanctioning  families  that  Call 
to  participate  in  work,  and  continuation 
of  assistance  beyond  60  months.  To 
carry  out  the  intent  of  Congress  that 
work  be  a  central  part  of  the  TANF 
program,  if  we  detect  that  a  State  is 
avoiding  the  work  requirements  by 
diveMng  a  significant  number  of 
families  to  separate  State  programs,  we 
will  not  grant  this  State  a  reasonable 
cause  exception  from  any  of  the  four 
[>enaltie8  most  closely  tied  to  the  work 
requirements,  either  in  the  form  of  a 
reduction  in  its  work  penalty  based  on 
degree  of  non-compliance  or  as  a 
reduction  in  any  of  the  four  penalties  as 
the  result  of  achieving  substantial  (but 
not  full]  compliance. 

The  other  key  component  to  achieving 
self-sufficiency  is  implementation  of  the 
child  support  enforcement  provisions. 
The  Federal  government  has  a  major 


role  to  play  in  such  enforcement 
(particiilarly  with  regard  to  the 
operation  of  the  New  Hire  Directory  and 
the  Federal  Parent  Locator  Service).  It 
also  has  a  continuing  interest  in  the 
effectiveness  of  these  programs  and. 
under  TANF.  maip*"'"*  its  commitment 
to  the  funding  of  needy  families  whose 
children  have  been  deprived  of  parental 
support  and  care. 

We  are  concerned  that  a  State's 
diverting  cases  to  separate  State 
programs  would  not  only  have 
unintended,  negative  consequences  for 
the  Federal  budget  and  the  Federal 
government's  ability  to  ensure  an 
effective  child  support  program;  it 
would  also  diminish  the  State's 
accountability  for  ensuring  that  needy 
bmilies  take  appropriate  steps  towards 
achieving  self-sufficiency.  The  Secretary 
has  determined  that,  in  the  interest  of 
protecting  the  key  goals  of  TANF.  it  is 
appropriate  to  exercise  her  discretion  to 
set  penalty  amounts  and  forgive 
penalties  in  a  manner  that  will  ensure 
that  States  do  not  divert  cases 
,  inappropriately.  Thus,  if  we  detect  a 
significant  pattern  of  diversion  of 
families  to  separate  State  programs  that 
has  the  effiect  of  diverting  the  Federal 
share  of  child  support  collections,  we 
will  not  grant  a  reasonable  cause 
exception  or  reduced  penalty  through 
corrective  compliance  for  the  following 
four  penalties:  work  participation,  time 
limits,  failure  to  cooperate  with 
paternity  establishment  and  child 
support  enforcement  requirements,  or 
failure  to  impose  work  sanctions. 

We  plan  to  monitor  States'  actions  to 
determine  if  they  constitute  a  significant 
pattern  of  divenion.  For  example,  if. 
based  on  an  examination  of  statistical  or 
other  evidence,  we  came  to  the 
conclusion  that  a  State  was  assigning 
people  to  a  separate  State  program  in 
order  to  divert  the  Federal  share  of  child 
support  collections,  or  in  order  to  evade 
the  work  reqxiirements,  we  would 
conclude  that  this  is  a  significant 
pattern  of  diversion  and  would  deny  the 
State  certain  types  of  penalty  relief. 

A  State  «^rould  be  permitted  the 
opportunity  to  prove  that  this  pattern 
was  actually  the  result  of  State  policies 
and  objectives  that  were  entirely 
unrelated  to  the  goal  of  diversion,  but 
we  would  make  the  final  judgment  as  to 
what  constitutes  a  significant  pattern  of 
diversion. 

For  the  specific  regulatory  changes 
associated  with  these  policies,  see 
§§  271.51.  272.5  (c)  and  (d).  and 
272.6(iM2). 

We  will  also  propose  to  require  States 
seeking  to  receive  high  performance 
bonuses  to  report  on  families  served  by 
separate  State  programs.  We  will 


address  this  issue  more  fully  in  the 
coming  NPRM  on  high  performance 
bonuses. 

In  the  policy  announcement,  we 
advised  States  to  think  carefully  about 
the  risks  to  the  long-term  viability  of 
their  TANF  programs  if  they  rely  too 
extmsively  on  separate  State  MOE 
programs.  In  general,  States  caimot 
receive  contingency  funds  unless  their 
expenditures  within  the  TANF  program 
are  at  100  percent  of  historic  State 
expenditures.  Thus,  excessive  State 
reliance  on  expenditures  outside  the 
TANF  program  to  meet  MOE 
requirements  could  make  access  to 
contingency  funds  difficult  during 
economic  dowmtums. 

Child-Only  Casas 

Since  the  January  guidance  came  out, 
we  have  also  become  concerned  that 
States  might  be  able  to  avoid  the  work 
participation  rates  and  time  limits  by 
excluding  adults  (particularly  parents) 
from  their  eligihle  cases.  Given  the 
flexibility  available  to  States  imder  the 
statute  and  regulations,  it  appears 
possible  that  States  could  protect 
themselves  from  the  requirement  and 
the  associated  penalty  risk  by 
converting  regular  welfare  cases  into 
child-only  cases.  Such  conversions 
would  seriously  imdermine  these 
critical  provisions  of  welfare  reform. 

To  protect  against  these  negative 
consequences,  in  the  work  and  time- 
limit  sections  of  this  proposed  rule,  we 
would  prohibit  States  from  converting 
cases  to  child-only  cases  for  the  purpose 
of  avoiding  penalties  and  require  annual 
reporting  of  any  such  exclusions  (with 
explanations).  We  are  also  proposing  to 
recalculate  a  State's  work  participation 
rates  and  time  limit  exemptions  if  we 
determine  that  a  State  has  excluded 
cases  from  its  calculations  for  the 
purpose  of  avoiding  penalties  in  these 
areas.  See  §§  271.22.  271.24.  and  274.1 
for  the  specific  proposals. 

IV.  Diacuasion  of  Individual  Regulatory 
Provisions 

Following  is  a  discussion  of  all  the 
regulatory  provisions  we  have  included 
in  this  package.  The  discussion  follows 
the  order  of  the  regulatory  text, 
addressing  each  part  and  section  in 
turn. 

A.  Part  270— General  Temporary 
Assistance  for  Needy  Families  (TANF) 
Provisions 

This  part  of  the  proposed  rules  helps 
set  the  framework  for  the  rest  of  the 
proposed  rule.  For  the  convenience  of 
the  reader,  it  reiterates  the  goals  stated 
in  the  new  section  401.  It  also  includes 
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a  set  of  definitions  that  are  common  to 
the  different  parts  of  the  proposed  rule. 

What  does  this  part  cover?  (§  270.10) 

This  section  of  the  proposed  rules 
indicates  that  part  270  includes 
provisions  that  are  applicable  across  all 
the  TANF  regulations  in  this 
rulemaking. 

What  is  the  purpose  of  the  TANF 
program?  ft  270.20) 

This  section  of  the  propbsed  rules 
repeats  the  statutory  goals  of  the  TANF 
program.  In  brief,  they  include  reducing 
dependency  and  out-of-wedlock 
pregnancies;  developing  employment 
opportunities  and  more  effective  work 
programs;  and  promoting  family 
stability. 

While  we  do  not  elaborate  on  the 
statutory  language,  we  would  like  to 
point  out  that,  in  a  nimiber  of  ways,  the 
new  law  speaks  to  the  need  to  protect 
needy  and  vidnerable  children.  States 
should  keep  this  implicit  goal  in  aiind 
as  they  implement  their  new  programs. 

What  definitions  apply  under  the  TANF 
regulations?  (§270.30) 

This  section  of  the  proposed  rule 
includes  definitions  of  the  terms  used  in 
parts  270  through  275.  It  does  not 
include  definitions  that  pertain  only  to 
individual  provisions.  You  should  look 
to  the  appropriate  individual  parts  of 
the  proposed  rules  for  definitions  that 
are  provision-specific. 

In  drafting  this  section  of  the 
proposed  rule,  we  defined  only  a 
limited  number  of  terms  used  in  the 
statute  and  regulations.  We  understood 
that  excessive  definition  of  terms  could 
unduly  and  unintentionally  limit  State 
flexibility  in  designing  programs  that 
best  serve  their  needs.  For  example,  we 
did  not  define  "family"  or  "head-of- 
household."  States  are  thus  free  to 
define  what  types  of  families  would  be 
eligible  for  TANF  assistance.  (However, 
we  suggest  that  you  loc^  at  the  sections 
of  this  rule  covering  vrork  participation 
rates  (§§  271.22  and  271.24).  MOE 
requirements  (subpart  A  of  part  273). 
time  limits  (§  274.1).  and  data  collection 
definitions  (§  275.2);  none  of  these 
sections  creates  a  definition  of  family, 
but  all  address  the  definition  of  the  term 
"family"  in  describing  key  requirements 
on  States.) 

We  also  decided  not  to  define  the 
individual  work  activities  that  count  for 
the  purpose  of  calculating  a  State's 
participation  rates.  You  should  look  to 
the  preamble  diKussion  for  §  273.13 
and  subpart  C  of  part  271,  respectively, 
for  additional  discussion  of  these 
decisions. 


You  will  note  that  we  use  the  term 
"we"  throughout  the  regulatory  text  and 
preamble.  The  term  "we"  means  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  or  any  of  the 
following  individuals  or  agencies  acting 
on  her  behalf:  the  Assistant  Secretary  for 
Children  and  Families,  the  Regional 
Administrators  for  Children  and 
Families,  the  Department  of  Health  and 
Himian  Services,  and  the 
Administration  for  Children  and 
Families. 

Likewise,  you  should  note  that  we  use 
the  term  "Act"  to  refer  to  the  Social 
Security  Act,  as  amended  by  the  new 
welfare  law.  We  use  the  term 
"PRWORA"  when  we  refw  to  the  new 
law  itself.  A  section  reference  is  a  Social 
Security  Act  reference  if  we  use  neither 
term. 

Some  of  the  definitions  in  this  section 
incorporate  the  statutory  definitions  in 
PRWORA.  We  included  these 
definitions  largely  for  the  reader's 
convenience.  These  statutory  definitions 
include:  "adult."  "minor  child," 
"eligible  State,"  "Indian,  Indian  Tribe 
and  Tribal  organization."  "State."  and 
"Territories." 

We  also  propose  some  clarifying 
definitions.  These  include  explanations 
of  commonly  used  acronyms  (such  as 
ACF,  AFDC.  EA.  lEVS,  JOBS.  MOE. 
PRWORA  and  TANF.  as  well  as  the  new 
WTW)  and  commonly  used  terms  and 
phrases  (such  as  the  Act  and  the 
Secretary).  While  the  meaning  of  many 
of  these  is  generally  understood,  we 
included  them  to  ensure  a  common 
understanding. 

We  are  also  proposing  a  number  of 
definitions  that  have  substantial  policy 
significance,  for  clarification  purposes. 
For  example,  the  definitions  distinguish 
among  several  types  of  expenditures. 
These  distinctions  are  critical  because 
the  applicability  of  the  TANF 
requirements  vary  depending  on  the 
source  of  funds  for  the  expenditures.  In 
particular,  it  is  important  to  distinguish 
between  expenditures  from  the  Federal 
TANF  grant  and  from  the  State  funds 
expended  to  meet  MOE  requirements 
(either  within  the  TANF  program  or  in 
separate  State  programs). 

Federal  expenditures.  This  is  short- 
hand for  the  State  expenditure  of 
Federal  TANF  fimds. 

Qualified  State  Expenditures.  This 
term  refera  to  expenditures  that  coimt 
for  TANF  MOE  purposes  (at  section 
409(a)(7)).  By  regulation,  we  are 
proposing  that  most  of  the  requirements 
that  apply  for  countable  TANF  MOE 
expenditiires  also  apply  for  Contingency 
Fund  MOE  purposes. 

TANF  MOE.  This  term  refars  to  the 
expenditure  of  State  funds  that  a  State 


must  make  in  order  to  meet  the  MOE 
reouirement  at  section  409(a)(7). 

Contingency  Fund  MOE.  This  term 
reCars  to  expenditures  of  State  funds  that 
a  State  must  make  in  order  to  meet  the 
Contingency  Fund  MOE  requirements 
under  sections  403(b)  and  409(a)(10). 
States  must  meet  this  MOE  level  in 
order  to  retain  contingency  funds  made 
available  to  them  for  the  fiscal  year. 
Note  that  this  term  is  more  limited  in 
scope  than  the  term  "TANF  MOE."  See 
discussion  at  subpart  B  of  part  274  for 
additional  details. 

State  MOE  expenditures.  This  term 
refers  to  any  expenditure  of  State  funds 
that  may  coimt  for  TANF  MOE  or 
Contingency  Fund  purposes.  It  includes 
both  State  TANF  expenditures  and 
expenditures  under  separate  State 
programs. 

State  TANF  expenditures.  This  term 
encompasses  the  expenditure  of  State 
funds  witlfin  the  States  TANF  program. 
It  identifies  the  only  expenditures  that 
can  be  counted  toward  the  Contingency 
Fund  MOE.  except  for  expenditures 
made  imder  the  Child  Care  and 
Development  Fimd.  It  includes  both 
conuningled  and  segregated  State  TANF 
expenditiues. 

Commingled  State  TANF 
expenditures.  This  term  identifies  the 
expenditure  of  State  funds,  within  the 
TANF  program,  that  are  commingled 
with  Federal  funds.  Such  expenditures 
may  count  toward  both  the  State's 
TANF  MOE  and  Contingency  Fund 
MOE.  To  the  extent  that  expended  State 
funds  are  commingled  with  Federal 
funds,  they  are  subject  to  the  Federal 
rules. 

Segregated  State  TANF  expenditures. 
This  term  identifies  State  funds 
expended  within  the  TANF  program 
that  are  not  conmiingled  with  Federal 
funds.  Such  expenditures  count  for  both 
TANF  MOE  and  Contingency  Fund 
MOE  purposes.  They  are  not  subject  to 
many  of  Uie  TANF  requirements  that 
apply  only  to  Federal  funds  (including 
time  limits). 

Separate  State  program.  This  term 
identifies  programs  operated  outside  of 
TANF  in  whidi  the  expenditure  of  State 
fimds  count  toward  TANF  MOE.  but 
generally  does  not  coimt  for 
Contingency  Fund  MOE.  With  one 
exception  (for  CCDF  expenditures), 
expenditure  of  State  funds  must  be 
made  within  the  TANF  program  in 
order  to  count  as  MOE  for  Contingency 
Fund  purposes. 

The  definitions  also  distinguish 
among  diffierent  categories  and  amoimts 
of  TANF  grant  funds.  These  distinctions 
are  important  because  they  affect  the 
size  of  grant  adjustments  and  total 
fundiig  available  to  the  State.  In  some 
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I.  different  spending  rules  apply  to 
difierent  cateeohes  of  hinds. 

State  Family  Assistance  Grant  (or 
SFAG).  This  term  refers  to  the  annual 
allocation  of  Federal  funds  to  a  State 
under  the  fonnula  at  section  403(a)(1). 

Adjusted  State  Family  Assistance 
Grant,  or  "Adjusted  SFAG. "  This  term 
refiers  to  the  grant  awarded  to  a  State 
through  the  fonnula  and  annual 
allocation  at  section  403(a)(1),  minus 
any  reductions  due  to  the 
implementation  of  a  Tribel  TANF 
program  to  serve  Indians  residing  in  the 
State.  You  should  note  the  distinction 
between  this  term  and  the  "SFAG," 
because  of  their  significance  in 
determining  spending  limitations  and 
the  amount  of  penalties  that  might  be 
assessed  against  a  State  under  parts 
271-275. 

TANF  funds.  This  term  includes  not 
{ust  amounts  made  available  to  a  State 
through  the  SFAG,  but  also  other 
amounts  available  under  section  403, 
including  bonuses,  supplemental  grants, 
and  contineency  funds. 

Federal  funds.  This  has  the  same 
meaning  as  "TANF  funds."  In 
expending  Federal  funds.  States  are 
subfect  to  more  restrictions  than  they 
are  in  expending  State  MOE  as 
discussed  in  this  NPRM  imder  subpart 
B  of  part  273. 

You  should  also  note  the  definition  of 
"assistance"  pro]>osed  in  this  section. 
Assistance.  The  terms  "assistance" 
and  "families  receiving  assistance"  are 
used  in  the  PRWORA  in  many  critical 
places,  including:  (1)  in  most  of  the 
prohibitions  and  requirements  at  section 
408,  which  linxit  the  provision  of 
assistance:  (2)  in  the  numerator  and 
denominator  of  the  work  participation 
rates  in  section  407(b):  and  (3)  the  data 
collection  requirements  of  section 
411(a).  Largely  through  reference,  the 
term  also  qyffects  the  scope  of  the  penalty 
provisions  in  section  409.  Thus,  it  is 
important  that  States  have  a  definition 
of  "assistance."  At  the  same  time, 
because  TANF  replaces  AFDC.  EA  and 
JOBS,  and  provides  much  greater 
flexibility  than  these  programs,  what 
constitutes  assistance  is  less  clear  than 
it  was  in  the  past. 

Because  PRWORA  is  a  block  grant, 
and  it  incorporates  three  different 
programs,  a  State  may  provide  some 
forms  of  support  under  TANF  that 
would  not  commonly  be  considered 
public  assistance.  Some  of  this  support 
might  resemble  the  types  of  short-term, 
Ctisis-oriented  support  that  was 
previously  provided  under  the  EA 
program.  Other  forms  might  be  more 
diroctiy  related  to  the  work  objectives  of 
the  Act  and  not  have  a  direct  monetary 
value  to  the  family.  We  are  proposing  to 


exclude  some  of  these  forms  of  support 
from  the  definition  of  assistance. 

The  general  legislative  history  for  this 
tide  indicates  that  Congress  meant  that 
this  term  encompass  more  than  cash 
assistance;  beyond  that,  it  is  not  very 
informative  (H.R.  Rep.  No.  725. 104 
Cong..  2d  Sess  (1996)).  Our 
consultations  did  not  produce  clear 
guidance  in  this  area  either.  However, 
they  did  identify  some  areas  where 
clarification  would  be  helphil. 
Therefbra,  this  proposed  riUe  contains 
essentially  the  same  definition  as  we 
suggested  in  our  January  policy 
aimouncement  (TANF-ACF-PA-97-1). 
with  some  additional  clarifications. 

In  our  January  i»opoaal,  we  took  the 
view  that  the  de&iition  of  assistance 
should  encompass  most  forms  of 
support.  However,  we  recognized  two 
basic  forms  of  support  that  would  not  be 
considered  welfare  and  proposed  to 
exclude  them  from  the  definition.  In 
brief,  the  two  exclusions  were:  (1) 
services  that  had  no  direct  monetary 
value  and  did  not  involve  direct  or 
indirect  income  support;  and  (2)  one- 
time, short-term  assistance. 

In  the  proposed  rule,  we  are  clarifying 
that  child  care,  work  subsidies,  and 
allowances  that  cover  living  expenses 
for  individuals  in  education  or  training 
are  included  within  the  definition  of 
assistance.  For  this  purpose,  child  care 
includes  payments  or  vouchers  for 
direct  child  care  services,  as  well  as  the 
value  of  direct  child  care  services 
provided  under  contract  or  a  similar 
arrangement  It  does  not  include  child 
care  services  such  as  information  and 
referral  or  counseling,  or  child  care 
provided  on  a  short-term,  ad  hoc  basis. 
Work  subsidies  includes  payments  to 
employers  to  help  cover  the  costs  of 
employment  or  on-the-job  training. 

We  are  also  proposing  to  define  one- 
time, short-term  assistance  as  assistance 
that  is  paid  no  more  than  once  in  any 
twelve-month  period,  is  paid  within  a 
30-day  period,  and  covers  needs  that  do 
not  extend  beyond  a  90-day  period.  In 
response  to  the  policy  announcement, 
we  received  a  number  of  questions 
about  what  the  term  "one-time,  short- 
term"  meant  Based  on  our  experience 
with  the  EA  program,  we  realized  that 
4  wide  range  of  interpretations  was 
possible,  and  we  were  concerned  that 
States  might  try  to  define  as  "short- 
term"  or  "one-time"  many  situations 
where  assistance  was  of  a  significant 
and  ongoing  nature.  We  hope  our 
proposal  will  give  States  the  flexibility 
to  meet  short-term  and  emergency  needs 
(such  as  an  automobile  repair),  without 
invoking  too  many  administrative 
requirements  and  undermining  the 
ob)ectives  of  the  Act  We  welcome 


comments  on  whether  the  proposed 
policy  achieves  this  end. 

Under  the  policy  announcement  and 
proposed  rule,  we  define  the  minimum 
types  of  services  and  benefits  that  must 
be  included.  Based  on  comments  we 
received,  we  considered  allowing  States 
to  include  additional  kinds  of  benaefits 
and  services,  at  their  option.  However, 
we  were  concerned  that  varying  State 
definitions  would  create  additional 
comparability  problems  with  respect  to 
data  coUectioii  and  penalty 
determinations.  Also,  we  were 
concerned  that  an  expanded  definition 
might  have  undesirable  program  effiscts. 
For  eT^bmple,  it  could  extend  child 
support  assignment  to  cases  where  it 
would  not  be  appropriate. 

If  States  expanded  their  definitions  of 
assistance,  they  would  have  to  apply 
that  same  definition  imder  all 
provisions  of  the  regulations.  Thus,  if 
something  fell  withLi  the  definition  of 
assistance,  the  fomily  receiving  that  type 
of  benefit  would  be  subject  to  data 
collection  and  rei>orting,  child  support 
assignment  and  cooperation 
requirements,  work  requirements,  and 
Federal  time  limits.  In  response  to  the 
policy  aimouncement,  we  have  also 
received  a  number  of  questions  about 
the  treatment  of  TANF  assistance  under 
the  child  support  enforcement  program. 
The  OfBce  of  Child  Support 
Enforcement  will  be  issuing  guidance 
on  the  distribution  of  child  collections 
imder  PRWORA;  this  guidance  will 
explain  the  treatment  of  TANF 
assistance  under  the  new  distribution 
rules. 

For  those  concerned  about  the 
inclusion  of  child  care  in  the  definition 
of  assistance,  we  would  point  out  the 
child  care  expenditiues  made  under  the 
CCDBG  program  are  not  subject  to 
TANF  requirements,  and  States  have  the 
authority  to  transfer  up  to  30  percent  of 
their  TANF  grant  to  the  CCDBG 
program. 

We  are  proposing  to  collect  data  on 
how  much  of  the  program  expenditures 
are  being  spent  on  difiierent  Idnds  of 
"assistance"  and  "non-assistance."  See 
the  discussion  of  the  TANF  Financial 
Report  at  part  275  for  additional  details. 
If  the  data  show  that  large  portions  of 
the  program  resoiirces  are  being  spent 
on  "non-assistance,"  we  would  have 
concerns  that  the  flexibility  in  our 
definition  of  "assistance"  is 
undermining  the  goals  of  the  legislation. 
We  would  then  look  more  closely  at  the 
"non-assistance"  being  provided  and  try 
to  assess  whether  work  requirements, 
time  limits,  case-record  data  and  child 
support  assignment  would  be 
appropriate  for  those  cases.  If  necessary, 
we  would  consider  a  change  to  the 
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definition  of  "assistance"  or  other 
'remedies. 

You  should  also  note  the  definitions 
of  "waiver"  and  "inconsistency"  in  this 
part 

fVoiver  and  Inconsistency.  Under  the 
new  section  415,  States  that  received 
approval  for  welfare  reform  waivers 
imder  section  1115  before  July  1, 1997, 
have  the  option  to  operate  their  cash 
assistance  programs  under  some  or  all  of 
these  waivers.  For  States  electing  this 
option,  provisions  of  the  new  law  that 
are  inconsistent  with  the  waivers  do  not 
take  eCfect  until  the  expiration  of  the 
applicable  waivers.  States  have  raised 
numerous  questions  about  how  we  will 
interpret  this  provision,  particularly 
with  regard  to  what  is  a  waiver  and  an 
inconsistency. 

Since  a  waiver  extension  might  affect 
the  application  of  certain  of  the  penalty 
provisions  within  a  State,  we  are 
defining  both  terms.  Part  of  our 
responsibility  in  administering  the 
penalty  provisions  is  to  provide  notice 
concerning  the  rules  we  will  utilize  in 
applying  the  penalties. 

The  issue  in  defining  waiver  concerns 
the  scope  of  the  provision,  specifically 
how  much  of  the  current  or  underlying 
law  (i.e.,  the  provisions  of  title  IV-A  as 
in  efiiact  on  August  21, 1996)  are 
properly  considered  to  be  part  of  the 
waiver.  Three  possible  interpretations 
were  suggested.  The  first  is  a  very 
limited  definition  in  which  a  waiver  is 
only  the  specific  change  to  the  AFDC 
statute  as  articulated  in  the  waiver  list 
that  was  included  in  the  terms  and 
conditions  for  each  demonstration 
project.  The  second  possible 
interpretation  is  that  a  waiver  includes 
all  the  underlying  law;  that,  in  effect, 
the  AFDC  statute,  as  modified  by  the 
waiver  terms  and  conditions,  would 
continue  to  apply  in  a  State  continuing 
a  demonstration  project  The  third 
interpretation  is  that  the  waiver 
includes  only  some  parts  of  the 
unwaived  underlying  law. 

We  believe  the  thira  option  is  the 
best  It  seems  most  consistent  with  the 
Congressional  intent  to  allow  States  to 
finish  testing  the  welfare  reform  policies 
they  had  initiated  through  waivers  by 
allowing  sufficient  flexibility  to 
continue  relevant  aspects  of  those 
policies.  It  recognizes  that,  although 
some  requirements  may  not  have 
specifically  been  part  of  the  waiver  (as 
there  was  no  need  for  a  waiver  undw 
AFDC),  the  requirements  are  an  integral 
part  of  the  demonstration  embodied  in 
the  waiver. 

The  firat  interpretation  option  is  too 
narrow  to  allow  continuation  of  many 
demonstration  objectives;  thus,  it  seems 
inconsistent  with  the  Congressional 


intent  Similarly,  to  allow  a  State  to 
continue  the  AFDC  program  in  its 
entirety,  even  when  a  particular  AFDC 
provision  was  not  necessary  to  the 
demonstration,  would  seem  to  frustrate 
the  intent  of  Congress  in  enacting 
TANF.  Rather,  we  believe  section  415 
was  intended  to  allow  States  to  continue 
their  reform  policies,  but  not  the  AFDC 
proffiram  in  its  entirety. 

1%e  definition  of  "waiver"  we  are 
proposing  allows  a  State  the  flexibility 
to  include  applicable  provisions  of  prior 
law.  but  only  if  their  inclusion  were 
necessary  to  achieve  the  objective  of  the 
approved  waiver. 

At  §  271.60,  we  provide  an  example  of 
the  application  of  the  definitions  of 
waiver  and  inconsistent  to  the  work 
requirements  and  explain  their 
implications.  We  also  discuss  the 
application  of  the  definitions  to  control 
and  experimental  Boups. 

After  extensive  aeliberations,  we  have 
also  defined  what  makes  the  new  law 
"inconsistent"  with  a  waiver.  We 
propose  that  a  provision  of  TANF  is 
inconsistent  with  a  waiver  only  if  the 
State  must  change  its  waiver  policy  in 
order  to  comply  with  the  TANF 
requirement  A  TANF  provision  is  not 
inconsistent  if  it  is  possible  for  the 
TANF  requirement  and  the  waiver 
policy  to  operate  concurrentiy. 

For  exampfe,  if  the  State  has  a  time 
limit  that  runs  for  two  years  and  then 
has  extensions  if  the  recipient  is 
"playing  by  the  rules,"  that  time  limit 
can  run  in  tandem  with  the  Federal  time 
limit  until  the  five-year  limit  on  Federal 
assistance  is  reached.  At  that  point,  the 
TANF  restriction  would  be  inconsistent 
with  providing  further  assistance  under 
the  demonstration's  extension. 
However,  since  there  is  an 
inconsistency  at  that  point,  section  415 
would  allow  a  State  to  continue  such 
assistance  until  the  demonstration 
ended. 

We  considered  two  alternative 
definitions  of  inconsistency.  The  firat 
was  that  just  having  a  waiver  that  difiiera 
in  any  respect  from  the  TANF 
requirement  creates  an  immediate 
inconsistency.  For  example,  under  this 
definition,  the  State  time  limit  and  the 
Federal  timeiimit  would  run 
sequentially.  However,  this  definition 
seems  to  create  an  artificial 
inconsistency  where  one  does  not  exist 
in  fact;  thus,  it  seems  contrary  to  the 
statute.      .       , 

The  second  alternative  was  to  find 
that  a  waiver  was  not  inconsistent  with 
the  TANF  provisions  of  the  law  if  TANF 
restrictions  related  only  to  the 
expenditure  of  Federal  funds  and  did 
not  prohibit  States  from  continuing  their 
waiver  policies  with  their  own  funds. 


However,  application  of  this  theory 
could  lead  to  a  finding  of  no 
inconsistency  for  all  waiver  provisions, 
including  those  in  the  major  areas  of 
work  and  time  limits.  It  would  thus 
render  section  415  meaningless. 

At  §  274.1,  we  provideaoditional 
discussion  regarding  the  implications  of 
our  definition  of  inconsistency. 

You  should  also  note  the  definitions 
of  "Family  Violence  Option,"  "good 
cause  domestic  violence  waiver,"  and 
"victim  of  domestic  violence." 

Family  Violence  Option,  Good  Cause 
Domestic  Violence  Waivers,  and  Victims 
of  Domestic  Violence.  These  definitions 
are  relevant  to  State  claims  of 
"reasonable  cause"  for  felling  to  meet 
the  vroik  participation  rate  and  time- 
limit  requirements  of  the  Act.  Under 
parts  271  and  274,  a  State's  decision  to 
implement  the  Family  Violence  Option 
and  its  provision  of  good  cause  waiven 
to  victims  of  domestic  violence  under 
that  provision  create  a  special-case 
situation  that  may  affect  a  State's 
eligibility  for  a  reasonable  cause 
exception  from  these  two  penalties. 

Finally,  we  would  like  you  to  note 
that  §  273.0(b)  contains  a  definition  of 
"adnunistrative  costs."  This  definition 
is  important  because  States  are  subject 
to  15  percent  caps  on  the  amount  of 
Federal  TANF  and  State  MOE  funds 
they  may  spend  on  administrative 
activities. 

When  are  these  provisions  in  effect? 
(§  270.40) 

This  section  of  the  proposed  rules 
provides  only  the  general  time  frames 
for  the  effective  dates  of  the  TANF 
provisions.  Many  of  the  penalty  and 
funding  provisions  have  delayed 
effective  dates.  For  example,  most 
penalties  would  not  be  assessed  against 
States  in  the  first  year  of  the  program, 
and  reductions  in  grants  due  to 
penalties  would  not  occur  before  FY 
1998  because  reductions  take  place  in 
the  year  following  the  failure.  You 
should  look  to  the  discussion  on  the 
individual  regulatory  sections  for 
specific  information  on  effective  dates. 

This  section  also  makes  the  important 
point  that  we  will  not  retroactively 
apply  rules  against  States.  With  respect 
to  any  actions  or  behavior  that  occurs 
before  we  issue  final  rules,  we  will 
judge  State  actions  and  behavior  only 
against  a  reasonable  interpretation  of  the 
statute. 

B.  Part  271— Ensuring  That  Recipients 
WoA 

What  does  this  part  cover?  (§  271.1) 

This  section  identifies  the  scope  of 
part  271:  the  mandatory  work 
requirements  of  TANF. 
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What  definitions  apply  to  this  part? 
(§271.2) 

This  section  cross-references  the 
graeral  definitions  for  the  TANF 
regulations  established  under  part  270. 

Supatt  A — Individual  Responsibility 

During  our  extensive  consiiltations.  a 
number  of  groups  and  individuals  asked 
how  the  requirements  on  individuals 
relate  to  the  State  participation 
requirements  and  penalties.  To  help 
clarify  what  the  law  expects  of 
individuals  as  opposed  to  the 
requirements  it  places  on  States,  we 
have  decided  to  outline  a  recipient's 
statutory  responsibilities  as  part  of  the 
proposed  rules.  In  so  doing,  we  only 
paraphrase  the  statute,  without 
interpreting  these  provisions.  Iiudusion 
of  these  provisions  in  the  regulation 
does  not  indicate  our  intent  to  enforce 
these  statutory  provisions,  but  our 
expectation  is  that  States  will  meet 
these  requirements.  We  have  included 
the  requirements  in  the  regulation  for 
informational  and  contextual  reasons. 

What  work  requirements  must  an 
individual  meet?  (§  271.10) 

PRWORA  promotes  self-sufficiency 
and  independence  by  expanding  work 
opportunities  for  welfare  recipients 
while  holding  individuals  to  a  higher 
standard  of  personal  responsibility  for 
the  suppxjrt  of  their  children.  The 
legislation  expands  the  concept  of 
mutual  responsibility,  introduced  under 
the  Family  Support  Act  of  1988.  It 
espouses  the  view  that  income 
assistance  to  families  with  able-bodied 
adults  should  be  transitional  and 
conditioned  upon  their  efforts  to 
become  self-svifficient.  As  States  and 
communities  assume  new 
responsibilities  for  helping  adults  get 
work  and  earn  paychecks  quickly, 
parents  Csce  new,  tougher  work 
requirements. 

Readers  should  understand  that  the 
law  imposes  a  requirement  on  each 
parent  or  caretaker  to  work  (see  section 
402(a)(lHA)(ii)).  That  requirement 
applies  when  the  State  determines  the 
individual  is  ready  to  work,  or  after 
(s)he  has  received  assistance  for  24 
months,  whichever  happens  first.  For 
this  requirement,  the  State  defines  what 
work  activities  meet  the  requirement. 

In  addition,  there  is  a  requirement 
that  each  parent  or  caretaker  participate 
in  community  service  employment  if 
s(he)  has  received  assistance  for  two 
months  and  is  not  either  engaged  in 
work  in  accordance  with  section  407(c) 
or  exempt  from  work  requirements.  The 
State  must  establish  minimum  hours  of 
work  and  the  tasks  involved.  A  State 


may  opt  out  of  this  provision  if  it 
chooses.  A  State  may  impose  other  work 
requirements  on  individiials,  but  there 
is  no  further  Federal  requirement  to 
work. 

These  individual  requirements  are 
diffarent  from  the  wotk  requirements 
deecribed  at  section  407.  Section  407 
applies  a  requirement  on  each  State  to 
engage  a  certain  percentage  of  its  total 
caseload  and  a  certain  percentage  of  its 
two-parmt  caseload  in  specified  work 
activities.  For  the  State  requirement,  the 
law  lists  what  activities  meet  the  ■ 
requirement  A  State  could  chose  to  use 
this  statutory  list  for  the  first 
requirement  on  individuals,  but  is  not 
required  to  do  so.  Subpart  B  below 
explains  more  fully  what  the  required 
work  participation  rates  are  for  States 
and  how  they  are  calculated.  Subpart  C 
explains  the  work  activities  and  when 
an  individual  is  considered  "engaged  in 
wwk"  for  those  rates. 

Which  recipients  must  have  an 
assessment  under  TANF?  (§  271.11) 

Each  State  must  make  an  initial 
assessment  of  the  skills,  prior  work 
experience  and  employability  of  each 
recipient  who  is  at  least  18  years  old,  or 
has  not  completed  high  school  (or 
equivalent)  and  is  not  attending 
secondary  school. 

With  respect  to  the  timing  of 
assessments,  within  90  days  of  the 
effective  date  of  the  State's  TANF 
program  (or  up  to  180  days,  at  State 
option),  the  State  may  assess  an 
individual  who  is  already  receiving 
benefits  as  of  that  date.  For  any  other 
recipient,  the  State  may  make  the 
assessment  within  30  days  of  the  date 
on  which  the  individual  is  determined 
to  be  eligible  for  assistance,  but  may 
increase  this  period  to  as  much  as  90 
days.  For  example,  if  a  State  begins 
operating  its  TANF  program  on  July  1. 
1997.  it  may  assess  all  individuals  in  its 
existing  caseload  by  September  30, 1997 
(or.  at  State  option.  December  31,  1997). 
For  any  individual  applying  after  July  1, 
1997,  the  State  may  do  an  assessment 
within  30  days  (or  90  days,  at  State 
option). 

What  is  an  iiuUvidual  responsibility 
plan?  (§  271.12) 

A  State  may  require  individuals  to 
adhere  to  the  requirements  of  an 
individual  responsibility  plan. 
Developed  in  consultation  with  the 
individual  on  the  basis  of  the  initial 
assessment  described  above,  the  plan 
should  set  forth  the  obligations  of  both 
the  individual  and  the  State.  It  should 
include  an  employment  goal  for  the 
ihdividual  and  a  plan  to  move  him/her 
into  private-sector  employment  as 


quickly  as  possible.  The  proposed 
regulation  includes  more  detailed 
suggestions  for  the  content  of  an 
individual  responsibility  plan. 

May  an  individual  be  penalized  for  not 
following  an  individual  re^Kmsibility 
plan?  ($271.13) 

If  the  individual  does  not  have  good 
cause,  (8)he  may  be  penalized  for  not 
following  the  individual  responsibility 
plan  that  (slhe  signed.  The  State  has  the 
flexibility  to  establish  good  cause 
criteria,  as  well  as  to  determine  what  is 
an  appropriate  penalty  to  impose  on  the 
family.  This  penalty  is  in  adoition  to 
any  other  penalties  the  individual  may 
have  incurred. 

What  is  the  penalty  if  an  individual 
refuses  to  engage  in  work?  (§  271.14) 

If  an  individual  refuses  to  engage  in 
work  in  accordance  with  section  407, 
the  State  must  reduce  the  amount  of 
assistance  otherwise  payable  to  the 
family  pro  rata  (or  more,  at  State  option) 
for  the  period  during  the  month  in 
which  the  individual  refused,  subject  to 
good  cause  and  other  exceptions 
determined  by  the  State.  The  SUte  also 
has  the  option  to  terminate  the  case. 

Each  State  may  establish  its  own 
criteria  for  determining  when  not  to 
impose  a  penalty  on  an  individual. 
States  may  also  establish  other  rules 
governing  penalties  as  needed. 

Under  the  Family  Violence  Option,  a 
State  may  waive  work  requirements  in 
cases  where  compliance  would  make  it 
difficult  for  an  individual  to  escape 
domestic  violence  or  would  unfairly 
penalize  individuals  who  are  or  have 
been  victimized  by  such  violence  or 
individuals  who  are  at  risk  of  further 
domestic  violence.  The  State  must 
determine  that  the  individual  receiving 
the  program  waiver  has  good  cause  for 
fiailing  to  comply  with  the  standard 
work  requirements. 

Can  a  family  be  penalized  if  a  parent 
refuses  to  work  because  (s)he  caimot 
find  child  care?  (§  271.15) 

A  State  may  not  reduce  or  terminate 
assistance  to  a  single  custodial  parent 
caring  for  a  child  imder  age  six  for 
refusing  to  engage  in  reqiiired  work,  if 
the  parent  demonstrates  an  inability  (as 
determined  by  the  State)  to  obtain 
needed  child  care.  This  exception 
applies  to  penalties  the  State  imposes 
for  refusal  to  engage  in  work  in 
accordance  with  either  section  407  or 
section  402(a)(l){A)(ii)  of  the  Act.  The 
parent's  demonstrated  inability  must  be 
for  one  of  the  following  reasons: 

•  Appropriate  child  care  within  > 
reasonable  distance  from  the 
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individual's  home  or  work  site  is 
unavailable; 

•  Informal  child  care  by  a  relative  or 
undw  other  arrangements  is  unavailable 
or  unsuitable;  or 

•  Appropriate  and  affordable  formal 
child  care  arrangements  are  unavailable. 

This  penalty  exception  underscores 
the  pivotal  role  of  child  care  in 
supporting  work  and  also  recognizes 
that  the  lack  of  appropriate,  affordable 
child  care  can  create  unacceptable 
hardships  on  children  and  families.  To 
keep  families  moving  toward  self- 
sufficiency,  and  to  aBMss  the  State's 
compliance  with  this  penalty  exception, 
we  have  described  in  the  preamble  to 
§  274.20  our  expectation  that  States  will 
have  a  process  or  procedure  that:  (1) 
Enables  a  family  to  demonstrate  its 
Loability  to  obtain  needed  child  care;  (2) 
informs  parents  that  the  family's 
benefits  cannot  be  reduced  or  * 

terminated  when  they  demonstrate  that 
they  are  unable  to  work  due  to  the  lack 
of  child  care  for  a  child  under  the  age 
of  six;  and  (3)  advises  parents  that  the 
time  during  which  they  are  excepted 
from  the  penalty  will  still  count  toward 
the  time  limit  on  benefits  at  section 
408(a)(7). 

Because  the  State  has  the  authority  to 
determine  whether  the  individual  ba« 
demonstrated  adequately  an  inability  to 
obtain  needed  child  care,  as  the 
regulations  indicate,  we  expect  the  State 
to  define  the  terms  "appropriate  child 
care,"  "reasonable  distance," 
"unsuitability  of  informal  care,"  and 
"affordable  child  care  arrangements." 
The  State  should  also  provide  families 
with  the  criteria,  including  the 
definitions,  that  it  will  use  to  implement 
the  exception  and  the  means  by  which 
a  parent  can  demonstrate  an  inability  to 
obtain  needed  child  care. 

The  proposed  r^ulations  for  the 
Child  Care  and  Development  Fund 
(CCDF)  reinforce  the  importance  of 
providing  this  vital  information  to 
parents  by  requiring  the  child  care  Lead 
Agency,  as  part  of  its  constuner 
education  efforts,  to  inform  parents 
about  (1)  The  penalty  exception  to  the 
TANF  work  requirement;  (2)  the  State's 
process  or  procedure  for  determining  a 
family's  inability  to  obtain  needed  child 
care;  and  (3)  the  fact  that  the  exception 
does  not  extend  the  time  limit  for 
receiving  assistance.  The  information 
must  also  include  the  definitions  or 
criteria  that  the  State  emplojrs  to 
implement  the  State's  determination 
process. 

Under  the  proposed  CCDF  rule,  we 
would  require  the  Lead  Agency  for  child 
care  to  coordinate  with  the  TANF 
agency  in  order  to  underatand  how  the 
TANF  agency  defines  and  applies  the 


terms  of  the  statute  regarding  the 
penalty  exception  and  to  include  the 
definitions  (listed  above)  and  criteria  in 
the  CCDF  plan. 

Thus,  the  proposed  CCDF  rule 
requires  that  the  Lead  Agency  would 
submit  the  definitions  and  criteria  used 
by  the  State  in  determining  whether 
child  care  is  available.  We  took  this 
child  care  proposal  into  consideration 
in  drafting  our  proposed  rule.  Under 
§  271.15,  we  would  require  that  the 
definitions  and  criteria  be  submitted, 
but  would  not  require  that  the  TANF 
agency  submit  them  directly.  Our  goal  is 
to  ensure  that  these  items  are  made 
available  for  audit  and  penalty  purposes 
and  that  they  be  part  of  the  public 
record. 

If,  based  on  the  child  care  final  rule, 
we  would  not  expect  to  receive  the 
criteria  and  definitions  from  the  Lead 
Agency,  we  would  add  a  data  element 
to  one  of  the  proposed  TANF  reporting 
forms  (such  as  the  annual  addendum)  to 
incorporate  them. 

Does  the  imposition  of  a  penalty  affoct 
an  individual's  work  requirement? 
(§271.16) 

Section  408(c)  of  the  Act,  as  amended 
by  section  5001(h)  of  Pub.  L.  105-33, 
clarifies  that  sanctions  against  recipients 
under  TANF  "shall  not  be  construed  to 
be  a  reduction  in  any  wage  paid  to  the 
individual."  This  means  that  imposition 
of  such  penalties  would  not  residt  in  a 
reduction  in  the  number  of  hours  of 
work  required. 

Subpart  B— Stete  Accountebillty 

How  will  we  hold  a  State  accountable 
for  achieving  the  work  objectives  of 
TANF?  (§  271.20) 

Worie  is  the  cornerstone  of  welfare 
reform.  Research  has  demonstrated  that 
early  coimection  to  the  labor  force  helps 
welfare  recipients  make  important  steps 
toward  self-sufficiency.  The  rigorous 
work  participation  requirements 
embodied  in  the  legislation  provide 
strong  incentives  to  States  to    . 
concentrate  their  resources  in  this 
crucial  area.  This  summary  section 
makes  the  legislation's  focus  on  work 
and  the  requirements  for  work  clear, 
while  other  sections  address  each  of 
these  areas  in  more  detail. 

This  section  of  the  proposed 
regulations  describes  what  a  Stete  must 
do  tomeet  the  overall  and  two-parent 
work  participation  rates.  It  explains  that 
a  Stete  must  submit  data  to  allow  us  to 
measiue  each  State's  success  with  the 
vfojk  participation  rates.  It  notes  that  a 
State  meeting  the  minimtun  rates  will 
have  a  reduced  MOE  requirement  but 
that  a  State  failing  to  meet  them  risks  a 
financial  penalty. 


What  overall  wori^  rate  must  a  State 
meet?  (§271.21) 

Section  407(a)  establiriies  two 
minimiim  participation  rates  that  a  State 
must  meet  for  FYs  1997  through  2002 
and  thereafter.  The  first,  the  overall 
work  rate,  is  the  percentage  of  all 
families  receiving  assistance  \i^o  must 
participate  in  work  activities  by  fiscal 
year.  "This  section  lista  the  statutory 
overall  participation  rate  by  fiscal  year. 
The  second  is  the  work  rate  for  two- 
parent  families,  addressed  below  at 
§§271.23  and  271.24. 

How  will  we  determine  a  State's  overall 
work  rate?  (§271.22) 

This  section  of  the  proposed 
regulatioo  restates  in  clear  terms  ibe 
participation  rate  calculation  specified 
in  the  statute.  In  particular,  without 
changing  its  meaning,  we  have  phrased 
the  denominator  in  a  way  that  we  th\n)c 
is  easier  to  imderstand  than  the 
statutory  language. 

We  received  many  requesto  for 
guidance  concerning  how,  for  purposes 
of  the  participation  rates,  a  State  should 
treat  a  family  that  it  exempts  from  work 
requirements.  A  State  has  the  flexibility 
to  establish  any  exemptions  it  chooses; 
however,  Mrith  two  exceptions 
(discussed  below),  the  legislation  offers 
no  room  to  remove  categories  of 
recipienta  fitim  the  denominator. 
PRWORA  embodies  the  views  that:  (1) 
Work  is  the  best  way  to  achieve 
independence;  and  (2)  each  individual 
shotild  participate  to  his  or  hm  greatest 
ability.  As  waiver  projects  have 
demonstrated,  Innovative  State 
programs  can  often  find  meaningful 
wa]rs  for  nearly  every  recipient  to 
participate  in  work-related  activities. 
Therefore,  the  statute  and  the  proposed 
regulation  require  nearly  all  families  to 
be  included  in  the  calciilation  of  the 
participation  rates. 

The  proposed  regiilation  makes  clear 
that  a  Stete  may  count  as  a  month  of 
participation  any  partial  months  of 
assistance,  if  an  adult  in  the  family  is 
engaged  in  work  for  the  minimum 
average  number  of  hours  in  each  full 
week  that  the  family  receives  assistance 
in  that  month.  These  families  are 
already  included  in  the  denominator 
since  they  are  recipienta  of  assistance  in 
that  month. 

This  provision  ensures  that  a  State 
receives  credit  for  its  efibrts  in  the  fint 
and  last  months  that  a  family  receives 
assistance.  Without  it,  a  State  would 
have  an  inadvertent  incentive  to  start 
and  end  assistance  as  close  as  possible 
to  the  beginning  of  the  month,  rather 
than  as  families  need  it.  We  think  that 
measuring  work  in  full  weeks  of 
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assistance  during  a  partial  month  is 
consistent  with  the  spirit  of  PRWORA. 
We  have  proposed  the  same  policy  for 
partial  months  of  assistance  under  the 
two-parent  rate  at  §271.24. 

During  the  development  of  the 
proposed  regulation  and  in  consultatimi 
with  stakeholders,  one  important  topic 
of  discussion  was  how  to  treat  victims 
of  domestic  violence  whom  the  State  is 
helping  under  the  Family  Violence 
Option  (FVO).  imder  section  402(aK7). 
We  recognize  that  there  are 
circiunstances  in  which  a  State  should 
and  will  temporarily  waive  work 
requirements  for  some  domestic 
violence  victims.  One  question  we 
considered  was  how  such  waivers 
would  affect  the  calculation  of  the 
participation  rates. 

Many  commenters  urged  us  to  remove 
all  victims  of  domestic  violence  from 
the  denominator  of  a  State's 
participation  rate  so  that  the  State 
would  not  be  penalized  for  choosing  to 
develop  appropriate  responses  to  their 
problems.  Insteed  of  changing  the  basic 
calculation  of  the  work  participation 
rates,  we  chose  to  address  this  sitiiation 
4mder  the  definition  of  "reasonable 
cause"  for  States  foiling  to  meet  their 
rates.  Our  approach  is  targeted,  so  as  not 
to  provide  blanket  exemptions  for  those 
who  have  ever  suffered  domestic 
violence,  but  instead  to  provide 
appropriate  protections  and  supports  for 
TANF  recipients  who  need  them. 

We  believe  that  keeping  recipients 
who  are  being  assisted  under  the  FVO 
in  the  calculation  is  the  better  reading 
of  the  statute,  hi  the  calculation  of  work 
participation  rates,  the  statute  provides 
only  two  exemptions  from  the 
denominator  one  for  a  single  custodial 
parent  of  a  child  under  12  months  old; 
the  other  for  a  recipient  who  is  being 
sanctioned  but  has  not  been  so  for  more 
than  three  of  the  last  12  months.  The 
law  is  very  specific  concerning  these 
exemptions  and  does  not  provide  for 
others. 

We  believe  victims  of  domestic 
violence  and  the  objectives  of  the  Act 
will  be  best  served  if  we  maintain  the 
integrity  of  the  work  requirements  and 
promote  appropriate  services  to  the 
victims  of  domestic  violence.  Service 
providers  who  work  closely  with 
victims  of  domestic  violence  attest  that 
work  is  often  a  key  part  of  the  solution 
to  domestic  violence  problems;  it  may 
provide  both  emotional  support  and  a 
path  to  financial  independence.  Thus, 
we  do  not  want  to  create  an  incentive 
for  States  to  waive  work  requirements 
routinely  for  a  recipient  who  does  not 
need  such  a  waiver. 

However,  we  also  hear  that,  in  some 
cases,  going  to  work  may  aggravate 


tensions  with  a  batterer  and  place  the 
victim  at  risk  of  further  danger.  Under 
our  proposed  rules.  States  should  feel 
free  to  provide  temporary  waivers  of 
work  requirements  in  such  cases. 

Given  the  pressure  States  are  under  to 
meet  the  work  participation  rates,  and 
the  individualized  circiunstances  tbst 
domestic  violence  victims  face,  we  have 
concerns  that  automatically  removing 
victims  of  domestic  violence  from  the 
calculations  could  result  in 
inappropriate  exemptions  or  deferrals  of 
work  requirements  for  victims  of 
domestic  violence.  We  also  have 
concerns  that  it  could  result  in 
diversion  of  resources  away  from  these 
families  to  other  categories  of  recipients. 
We  believe  our  "reasonable  cause" 
proposal  and  our  strategy  for  monitoring 
the  effect  of  these  provisions  Mrill 
protect  against  these  possible  negative 
effects. 

You  will  also  note  that  this  section  of 
the  regulation  addresses  our  concern 
that  States  could  use  the  flexibility 
inherent  in  the  statute  and  these 
regulations  to  avoid  the  work 
participation  rates  for  certain  families  in 
the  TANF  program.  Because  the 
participation  rates  include  only  those 
families  receiving  assistance  that 
iiK:lude  an  adult,  the  possibility  exists 
that  States  could  try  to  keep  cases  out 
of  the  calculation  by  converting  them  to 
child-only  cases.  Under  our  proposal. 
States  would  continue  to  have 
discretion  in  defining  "families 
receiving  assistance"  and  deciding  the 
circiunstances  under  which  adults  and 
children  receive  assistance  in  the  State. 
However,  we  would  reserve  tlie  right  to 
add  cases  back  into  the  calculation  if  we 
determine  that  a  State  was  defining 
families  solely  for  the  purpose  of 
avoiding  a  work  penalty.  Also,  we  are 
proposing  to  require  that  States  submit 
annual  reports  to  us  specifying  how 
many  families  were  excluded  from  the 
overall  work  participation  rate,  together 
with  the  basis  for  any  exclusions. 

Please  see  §  271.52  of  the  proposed 
regulations  for  fiulher  discussion  of  the 
reasonable  cause  criteria. 

What  two-parent  work  rate  must  a  State 
meet?  (§271.23) 

As  with  §  271.21.  this  section  restates 
the  minimum  work  participation  rates 
for  two- parent  families  established  in 
the  statute. 

States  should  note  the  sharp  increases 
in  the  two-parent  participation  rate. 
Congress  has  high  expectations  that 
States  will  help  the  vast  majority  of 
adults  in  two-parent  families  find  jobs 
or  participate  in  other  work  activities. 
We  note  that  most  States  had  difficulty 
meeting  the  less  ambitious  JOBS 


participation  rates  for  unemplo3red 
;>arent  families  (UPs).  the  primary  two- 
parent  cases  under  AFDC.  For  several 
reasons,  the  new  rates  under  TANF  are 
much  more  demanding  than  they  were 
under  JOBS.  First,  the  TANF  rate  is  a 
"two-parent"  rate,  not  a  rate  just  for 
UPs.  Secondly,  the  denominator 
includes  much  more  of  the  caseloed;  It 
recognizes  many  fewer  exemptions. 
Finally.  PRWORA  liHed  the  restrictions 
on  providing  assistance  to  two-parent 
families.  Thus,  in  some  States,  many 
more  two-parent  families  could  be 
eligible  for  assistance  and  subject  to  the 
work  requirements  than  under  prior 
law. 

We  stron^y  encourage  each  State  to 
consider  carefully  what  it  must  do  to  get 
two-parent  families  working.  In  some 
cases.  States  may  need  to  make 
substantial  changes  to  their  program 
designs  over  time.  In  the  first  few  years 
of  operating  TANF,  the  participation 
rates  are  at  their  lowest  and  pro  rata 
reductions  may  significantly  reduce  the 
minimum  required  rates.  We  think  it  is 
important  for  States  to  capitalize  on  this 
initial  period  to  invest  in  program 
designs  that  will  allow  them  to  achieve 
the  higher  participation  ratetf  in  effect  in 
later  years.  We  intend  to  assist  States  in 
this  endeavor  through  technical 
assistance  and  by  sharing  promising 
models  as  they  emerge. 

Finally,  we  would  like  to  make  it 
cleer  that  providing  a  non-custodial 
parent  with  TANF  seryices  need  not 
cause  a  State  to  consider  the  family  a 
two-parent  family  for  the  purposes  of 
the  participation  rate.  States  could 
define  two-parent  families  as  those  with 
two  parents  living  in  the  same 
household. 

How  will  we  determine  a  State's  two- 
parent  work  rate?  (§  271.24) 

The  proposed  regulations  express  the 
two-parent  work  participation  rate  in 
terms  very  similar  to  those  we  used  for 
the  overaU  rate.  States  should  note  that 
any  family  that  includes  a  disabled 
parent  is  not  considered  a  two-parent 
family  for  purposes  of  the  participation 
rate  and,  thus,  is  not  included  in  the 
numerator  or  denominator  of  the  two- 
parent  rate.  They  should  also  note  the 
prohibition  against  defining  families 
receiving  assistance  for  the  purpose  of 
excluding  cases  from  two-parent 
participation  rate.  (See  §271.22  for 
additional  discussion.) 

It  is  important  to  note  that,  in 
accordance  with  the  statute,  we 
calculate  both  participation  rates  in 
terms  of  families,  not  individuals. 
Whether  we  include  the  family  in  the 
numerator  depends  on  the  actions  of 
individuals,  but  an  entire  family  either 
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counts  toward  the  rate  or  does  not.  In 
the  case  of  a  two-parent  family,  whether 
a  family  cotmts  may  depend  on  the 
actions  of  both  parents. 

Section  408(a)(7)  limits  the  receipt  of 
Fednal  TANF  assistance  to  60  months 
for  any  family,  unless  the  family 
qualifies  for  a  hardship  exception  or 
disregard  of  a  month  of  assistance.  (In 
our  discussion  of  §  274.1.  we  explain 
that  months  of  receipt  are  disregarded 
when  the  assistance  was  received  either: 
(1)  by  a  minor  child  who  was  not  the 
head  of  a  household  or  married  to  the 
head  of  a  household;  or  (2)  while  an 
adult  lived  in  Indian  country  or  in  an 
Alaska  Native  Village  with  50  percent  or 
greater  unemployment.)  We  have 
received  inquiries  concerning  the  effect 
of  a  time-liinit  exception  or  disregard  on 
the  participation  rates.  In  fact,  the  time 
limit  does  not  have  a  bearing  on  the 
calculation  of  the  participation  rate.  All 
families  must  be  included  in  the 
participation  rate,  unless  they  have  been 
removed  from  the  rate  for  one  of  the  two 
work-related  exemptions  (i.e.,  the  family 
is  subject  to  a  penalty  but  has  not  been 
sanctioned  for  more  than  three  of  the 
last  12  months,  or  the  parent  is  a  single 
custodial  parent  of  a  child  under  one 
year  of  age  and  the  State  has  opted  to 
remove  tibe  family  from  the  rate). 


Does  a  State  include  Tribal  JEeunilies  in 
calculating  these  rates?  (§  271.25) 

States  have  the  option  of  including  in 
the  participation  rates  families  in  the 
State  that  are  receiving  assistance  under 
an  approved  Tribal  family  assistance 
plan  or  under  a  tribal  work  program.  If 
die  State  opts  to  include  such  families, 
th^  must  be  included  in  the 
denominator,  as  well  as  the  numerator 
where  appropriate.  We  are  particularly 
interested  in  receiving  comments 
relating  to  the  implementation  of  thi» 
option,  such  ss  Tribal  reporting  of 
pertidpation  information  to  the  State. 

Subpart  C— Work  Activities  and  How 
To  Count  Them 

What  are  "work  activiUes?"  (§  271.30) 

Section  407(d)  specifies  the  twelve 
work,  training,  and  education  activities 
in  which  individuals  may  participate  in 
order  to  be  "engaged  in  work"  for  the 
purpose  of  counting  toward  the  woric 
participation  rate  requirements. 
Congress  did  not  define  these  activities 
further.  Some  have  commonly 
understood  meanings  from  their  use 
over  time  or  from  operational 
definitions  adopted  by  prior 
employment  8ind  training  programs.  But 
several  of  the  pomissible  activities, 
such  as  "vocational  educational 
training"  and  "job  readiness 


assistance."  do  not  have  commonly 
understood  meanings  and  are  subject  to 
interpretation.  Because  these  terms  lack 
a  common  definition  or  understanding. 
we  bi^an  receiving  questions  soon  after 
the  enactment  of  PRWORA  about 
whether  we  would  define  them  in  the 
rules. 

To  address  this  problem,  we  first 
examined  legislative  intent  In  enacting 
TANF,  Congress  wanted  to  give  States 
significant  flexibility  in  administering 
TANF  and  limit  Federal  authority  to 
regulate.  At  the  same  time,  Congress 
wanted  to  create  a  work-focused 
program  of  time-limited  assistance.  In 
addition,  it  established  significant  data 
reporting  requirements  for  States, 
including  information  about  the 
activities  in  which  individuab 
participate.  As  discussed  below,  these 
three  purposes  do  not  clearly  poiat  in 
the  direction  of  more  or  less  definition. 
Thus,  the  statute  itself  did  not  clearly 
resolve  the  matter. 

Secondly,  we  engaged  in  %ride  and 
extensive  consultation  with  a  variety  of 
groups  to  determine  what  others 
thou^t  about  the  definition  issue.  Most 
groups,  particularly  States  and  their 
organizational  representatives, 
overwhelmingly  urged  us  not  to  define 
the  work  activities  furthw  and 
recommended  that  definitions  be  left  to 
States.  They  suggested  that  vre  could 
use  this  preamble  to  underscore  the 
flexibility  and  latitude  intended  by  the 
statute,  especially  in  vocational 
education.  A  few  individuals  asked 
whether  a  State  would  be  subject  to  a 
penalty  if  it  did  not  define  activities  in 
a  way  we  thought  appropriate.  They 
suggested  providing  illustrative 
examples  or  includiktg  guidance  in  the 
preamble  on  activities  uiat  could  not 
count  as  work.  Several  participants 
thought  that  we  should  offisr  general 
guidance  on  the  definition  of  activities 
to  ensure  uniform  data  reporting  across 
States. 

Representatives  of  the  education 
community  and  some  fitim  the  labor 
community  expressed  concerns  about 
how  work-focused  activities  will  affect 
programs  that  have  been  operating 
under  the  Job  Opportunities  and  Basic 
Skills  Training  QOBS)  program.  They 
emphasized  the  positive  correlation 
between  educational  attainment  and  job 
acquisition  and  advancement,  as  well  as 
the  importance  of  parental  education 
levels  and  involvement  in  the  education 
of  their  children.  They  also  expressed 
concern  that,  without  additional 
education  and  training,  many  families 
will  find  it  difficult  to  bold  meaningful 
employment,  much  less  to  advance. 
They  wanted  us  to  take  this  opportunity 
to  define  woiit  activities  in  ways  that 


fostered  education  while  promoting 
work. 

In  this  regulation,  we  are  proposing 
not  to  define  the  individual  work 
activities.  In  making  our  decision,  we 
considered  the  following. 

Congress  did  not  define  the  terms  and 
clearly  gave  Sutes  overall  flexibility  to 
design  their  programs.  Certaibly,  one 
element  of  that  flexibility  could  be  to 
allow  each  Stete  to  define  the  work 
activities  in  order  to  address-its  unique 
needs  and  circumstances. 

We  recognize  that  definitions  of  terms 
could  help  clarify  the  parameters  of  a 
work-focused  program  design.  For 
example,  without  Federal  definitions. 
States  could  conceivably  include  a 
range  of  activities  that  may  not  enhance 
work  skills  or  might  not  be  considered 
"work  experience"  by  potential 
employers.  However,  in  light  of  the  five- 
year  time  limit,  we  expect  that  States 
will  be  very  carefol  to  establish 
programs  that  do  not  work  to  prolong  a 
family's  use  of  assistance. 

After  considering  the  extensive  input 
we  received,  we  think  that  the  goals  and 
objectives  Qf  the  legislation  will  be 
better  served  by  having  each  State 
define  the  work  activities.  We  believe 
States  will  use  the  flexibility  of  the 
statute  to  formulate  a  variety  of 
reasonable  interpretations  leading  to 
greater  iimovation,  experimentation, 
and  success  in  helping  families  become 
self-sufficient  quickly. 

Because  the  flexibility  could  also  be 
used  in  ways  that  do  not  further 
Congressional  intent,  we  are  requiring 
each  State  to  provide  us  with  its 
definitions  of  woric  activities  for  both' 
TANF  and  se(>arate  State  programs 
under  the  date  collection  requirements 
at  §§  275.9  and  273.7.  We  are  concerned 
that  different  TANF  definitions  could 
affect  the  vulnerability  of  States  to 
penalties  for  failure  to  meet  the 
participation  rate.  This  data  collection 
will  help  us  determine  whether  this  is 
in  fact  a  serious  problem;  to  the  extent 
possible,  we  want  to  ensure  an  equitable 
and  level  playing  field  for  the  States. 
Over  the  next  several  years,  we  v^l 
carefully  assess  the  types  of  programs 
and  activities  States  develop  and  will 
actively  publicize  and  share  the  results 
of  our  findings.  If  necessary  at  some 
time  in  the  future,  we  mil  initiate 
further  r^ulatory  action. 

Before  leaving  the  subject  of  work 
activities  and  program  design,  we  would 
like  to  remind  States  about  some  key 
research  findings  from  prior  welfare-to- 
work  programs.  According  to  the 
Manpower  Demonstration  Research 
Corporation's  publication,  Work  First: 

The  most  siicceasfui  work  first  prognms 
have  shared  some  characteristics:  a  mixed 
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strategy  including  job  search,  education  and 
training,  and  other  activities  and  services:  an 
emphasis  on  ampIoymeDt  in  all  activities;  a 
strong,  consistent  message;  a  commitment  of 
adequate  resources  to  serve  the  full 
mandatory  ptopulatioa;  enforcement  of 
participation  requirements;  and  a  coat- 
conacious  management  style. 

While  the  most  successful  programs 
consistently  and  strongly  emphasize 
work,  the  actual  program  designs 
recognize  and  address  the  critical  role 
education  plays  in  preparing  adults  for 
work.  As  more  and  more  recipients 
engage  in  work.  State  caseloads  may 
reflect  higher  proportions  of  the 
educationally  disadvantaged.  In 
combination  with  other  work  activities, 
education  may  become  more  important 
in  improving  basic  communication, 
analytical  and  work-readiness  skills  of 
recipients.  Thus,  States  may  need  to 
integrate  adult  basic  skills,  secondary 
education,  and  language  training  within 
high-qtiality  vocational  education 
programs.  Such  program  designs 
encourage  recipients  to  continue 
acquiring  necessary  educational  skills 
and  foster  programs  that  prepare 
recipients  for  higher-skill,  h^w-wage 

jobs- 

In  his  most  recent  "State  of  the 
Union"  address,  President  Clinton 
identified  educaticm  as  his  number  one 
priority.  He  Issued  a  call  to  action  for 
American  education  based  on  principles 
necessary  to  prepare  people  for  the  21st 
century.  One  principle  was  to  make  sure 
that  learning  is  available  for  a  HfiBtime. 

We  encourage  States  to  adopt  program 
designs  that  take  advantage  of  existing 
educational  opporttuiities.  States  may 
use  the  statutory  flexibility  to  design 
programs  that  promote  educational 
principles  by: 

•  Actively  encouraging  adults  and 
children  to  finish  high  school  or  its 
equivalent; 

•  Expecting  Camily  members  to  attain 
basic  levels  of  literacy  and  to 
supplement  their  education  in  order  to 
enhance  employment  opporttuiities; 

•  Encouraging  fiamily  literacy:  and 

•  Promoting  community-based  work- 
related  vocational  education  classes, 
created  in  collaboration  with  employers. 

States  could  also  make  it  easier  for 
individuals  to  combine  school  and 
work.  For  example,  they  could  develop 
on-campus  community  work  experience 
program  positions,  where  child  care  is 
also  available.  They  could  also 
encourage  schools  to  use  work-study 
funds  for  students  on  welfare  and  then 
count  the  hours  worked  in  those 
programs  toward  work  requirements. 

While  we  have  not  regulated  the 
definition  of  work  activities,  we  want  to 
ensure  that  recipients  and  children  both 


experience  positive  outcomes.  This  is  a 
particularly  significant  issue  when  child 
care  is  the  work  activity.  For  this  to 
happen,  child  care  arrangements  should 
be  well  developed,  implemented  and 
supported. 

Research  has  found  that  quality  child 
care  is  critical  to  the  healthy 
development  of  children  and  that 
providers  who  choose  to  care  for 
children  create  moie  nurtiuing 
enviroiunents  than  those  who  feel  they 
have  no  choice  and  are  providing  care 
only  out  of  necessity.  Thus,  States 
should  assess  whether  recipients  have 
an  interest  in  providing  child  care 
before  assigning  them  to  this  activity. 

In  addition.  States  should  provide 
training,  supervision  and  other  supports 
to  enhance  caregiving  skills  if  they  wish 
recipients  to  attain  self-sufiiciency. 
Such  supports  would  assist  the 
development  of  both  the  caregivers  and 
the  children  in  care. 

A  State  that  assesses  the  individual's 
commitinoit  to  child  care  and  provides 
opportunities  for  training  in  health  and 
safety  (e.g.,  first  aid  and  CPR),  nutrition, 
and  child  development,  should  see 
successful  outcomes  for  both  the  adults 
and  children  in  care. 

Finally,  the  stability  of  child  care 
arrangements  affects  outcomes  for  both 
parents  and  the  children  in  care.  When 
parents  feel  comfortable  with  their  child 
care  arrangements,  their  own 
participation  in  the  work  force  becomes 
more  stable.  Stability  fosters  emotional 
security  for  children.  Thus,  stability 
should  be  one  of  the  factors  States  take 
into  account  when  assigning 
participants  to  child  care  as  a  vtork 
activity. 

How  many  hours  must  an  individual 
participate  to  cotmt  in  the  numerator  of 
the  overall  rate?  (§  271.31) 

Section  407(c)  specifies  the  minimum 
hours  an  individual  must  participate  to 
coimt  in  the  State's  participation  rate 
calculation.  There  are  two  related 
requirements.  First,  there  is  a  minimum 
average  number  of  hoius  per  week  for 
which  a  recipient  must  be  engaged  in 
work  activities.  The  average  weekly 
hours  are  reflected  in  the  following 
table: 


year  is: 

All  tamilie^ 

It  the  fiscal 

Then  the 
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is: 
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30 
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SO 
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Second,  the  law  requires  that  at  least 
an  average  of  20  hours  per  week  of  the 
minimum  average  must  be  attributable 
to  certain  specific  activities.  These 
activities  are: 

•  Unsubsidized  employment; 

•  Subsidized  private  sector 
employment; 

•  Subsidized  public  sector 
employment; 

•  Work  experience; 

•  On-the-fob  training: 

•  Job  search  and  job  readiness 
assistance  for  no  more  than  four 
consecutive  weeks  and  up  to  six  weeks 
total  in  a  year; 

•  Community  service  programs; 

•  Vocational  educational  training  not 
to  exceed  12  months; 

•  Provision  of  child  care  services  to 
an  individtial  who  is  participating  \jx  a 
community  service  program. 

Note:  The  limitation  that  at  least  20  hours 
come  from  certain  activities  does  not  apply 
to  teen  heads  of  households;  however,  there 
are  otlier  limitations  related  to  teen  heads  of 
households.  Please  refer  to  $  271.33  below. 

After  an  individual  meets  the  basic 
level  of  participation,  the  following 
activities  may  count  toward  the  total 
work  requirement  hoius  of  work: 

•  Job  skills  training  directly  related  to 
employment; 

•  Education  directly  related  to 
employment  for  those  without  a  high 
school  diploma  or  equivalent; 

•  Satisfectory  attendance  at  a 
secondary  school  or  GED  course  for 
those  without  a  high  school  diploma  or 
equivalent. 

In  our  consultations,  several  people 
asked  whether  a  State  may  average  the 
hours  of  participation  of  different 
recipients  to  reach  the  minimiun 
average  hours  required  by  the  work 
participation  rate,  as  they  could  in  the 
JOBS  program.  PRWORA  does  not 
permit  combining  and  averaging  the 
hours  of  work  of  different  individuals. 
However,  we  have  clarified  in  the  rules 
that  a  State  may  average  an  individual's 
weekly  work  hours  over  the  month  to 
reach  the  minimum  average  number  of 
hours  per  vireek  that  the  individual  must 
engage  in  work. 

Our  consultations  imiformly 
suggested  that  we  did  not  need  to 
provide  any  further  regulatory  guidance 
or  clarification  in  this  area.  Thus,  in  the 
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regidatory  text,  we  have  paraphrased  the 
statute  in  simple,  tmderstandable  terms. 

How  many  hours  must  an  individual 
participate  to  count  in  the  numerator  of 
the  two-parent  rate?  (§  271.32) 

For  two-parent  fiunilies,  section 
407(c)  specifies  that  the  parents  must  be 
participating  in  work  activities  for  a 
total  of  at  least  35  hoiu«  per  week  and 
that  a  specified  number  of  hours  be 
attributable  to  specific  work  activities.  A 
State  may  have  one  parent  participate 
for  all  35  hoiu^,  or  both  parents  may 
share  in  the  work  activities.  If  the  family 
receives  federally-funded  child  care 
assistance  and  an  adult  in  the  family  is 
not  disabled  or  caring  for  a  severely 
disabled  child,  then  the  parents  must  be 
participating  for  a  total  of  at  least  55 
hours  per  week.  As  before,  a  specified 
number  of  hoius  must  be  attributable  to 
certain  activities  (listed  below).  We 
summarize  the  requirements  for  two- 
parent  families  in  the  table  below: 


Tw(H>arent  families 
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In  the  first  situation  (where  the 
weekly  total  must  be  at  least  35  hours), 
at  least  30  hoiurs  must  be  attributable  to 
the  same  specific  activities  as  in  the 
overall  rate.  In  the  second  situation 
(where  the  weekly  total  must  be  at  least 
55  hours).  50  hours  must  be  attributable 
to  these  activities.  Again,  these  are: 

•  Unsubsidized  employment; 

•  Subsidized  private  sector 
employment; 

•  Subsidized  public  sector 
employment; 

•  Work  experience; 

•  On-the-job  training; 

•  Job  search  and  job  readiness 
assistance  for  no  more  than  four 
consecutive  weeks  and  up  to  six  weeks 
total  in  a  year; 

•  Community  service  programs; 

•  Vocational  educational  training  (for 
not  more  than  12  months); 

•  The  provision  of  child  care  services 
to  an  individual  who  is  participating  in 
a  community  service  program. 

Therefore,  no  more  than  five  of  the 
appropriate  miniTnnm  hoius  may  be 
attributable  to  education  related  to 


employment,  high  school  (at 
equivalent),  or  job  skills  training 
activities. 

During  our  considtations,  many 
thought  it  was  imclear  whether  the  35- 
hour  requirement  is  a  minimnTn  for  each 
week  or  whether  it  is  a  minimiun 
weekly  average,  as  is  the  case  in  the 
overall  rate.  For  example,  if  a  parent 
participated  40  hours  one  week  and  30 
hours  the  next,  the  question  arises 
whether  (8)he  would  meet  the  minimtun 
requirement  for  both  weeks.  To  provide 
maximiun  flexibility  for  States  to  meet 
the  program  goals,  we  have  clarified  in 
the  proposed  rule  that,  as  long  as  the    ' 
parents'  average  total  hours  equal  at 
least  35  hours  per  week,  the  individual 
meets  the  participation  requirement. 

Other  than  this  clarification,  we  have 
mirrored  the  statute  in  simple, 
tmderstandable  terms. 

What  are  the  special  requirements 
concerning  educational  activities  in 
determining  monthly  participation 
rates?  (§271.33) 

Section  407(cK2)(C)  provides  that  a 
teen  who  is  married  or  the  single  head- 
of-household  is  deemed  to  be  engaged 
in  work  for  a  month  if  (s)he  mnintainf 
satisfactory  attendance  at  a  secondary 
school  or  Uie  equivalent  or  participates 
in  education  directly  related  to 
employment  for  an  average  of  at  least  20 
hours  per  week.  Since  we  have  heard 
few  comments  about  this  provision,  our 
proposed  rule  paraphrases  the  statutory 
language. 

"To  reinforce  the  emphasis  on  work, 
section  407  limits  educational  activities 
in  two  ways: 

(1)  An  individual's  participation  in 
vocational  educational  training  may 
coimt  for  participation  rate  purposes  for 
a  maximum  of  12  months;  and 

(2)  For  each  participation  rate,  not 
more  than  30  percent  of  individuals 
determined  to  be  engaged  in  work  for  a 
month  may  count  by  reason  of 
participation  in  vocational  educational 
training  or,  for  teens  who  are  married  or 
single  heads  of  households,  either  by 
reason  of  mnintaining  satisfactory 
attendance  at  secondary  school  (or  the 
equivalent)  or  participating  in  education 
direcUy  related  to  employment  Teen 
parents  are  only  included  in  the  30 
percent  limitation  in  fiscal  year  2000 
and  thereafter. 

When  PRWORA  was  enacted,  there 
was  substantial  controversy  about 
precisely  how  the  second  limitation 
would  apply.  However,  Pub.  L.  105-33 
modified  this  provision,  making  the 
limitation  much  clearer.  The  description 
above  and  the  regidation  at  §  271.33 
reflect  the  new  provision,  as  amended 
by  Pub.  L.  105-33. 


Are  there  any  limitations  in  coiuiting 
job  search  and  job  readiness  assistance 
toward  the  participation  rates? 
(§271.34) 

Section  407(c)(2){A)(i)  limits  job 
search  and  job  readiness  assistance  in 
several  ways. 

First,  an  individual  generally  may  not 
be  coimted  as  engaged  in  work  by  virtue 
of  participation  in  job  search  and  job 
readiness  assistance  for  more  than  six 
weeks.  No  more  than  four  of  these 
weeks  may  be  consecutive."  During  our 
consultations,  we  were  asked  whether 
these  limitations  apply  for  the  lifetime 
of  the  individual,  per  spell  of  assistance, 
or  per  fiscal  year. 

Many  people  recommended  treating  it 
as  a  fiscal-year  limit  for  two  policy 
reasons.  First,  since  the  participation 
rate  itself  is  tied  to  the  fiscal  year,  it 
makes  sense  to  have  the  limitation 
apply  to  the  same  time  frame.  Second, 
a  d[ifierent  policy  could  force  States  to 
place  individuals  in  other,  less 
appropriate  activities  just  to  meet  the 
participation  rate.  Moreover,  research 
indicates  that  job  search  activities  are  an 
instrumental  component  in  effective 
work  program  designs. 

The  statutory  language  supports  the 
fiscal-year  interpretation.  The  job  search 
language  at  407(c)(2)(A)(i)  limiting  the 
weeks  of  participation  states  that  the 
limit  is  "notwithstanding  paragraph 
(1)."  Paragraph  (1)  refers  to  the 
determination  of  whether  a  recipient  is 
engaged  in  work  for  a  month  "in  a  fiscal 
year."  Thus  the  reference  to  paragraph 
(1)  puts  the  job  search  limitation  in  the 
context  of  a  calculating  whether  an 
individual  is  engaged  in  work  in  the 
fiscal  year.  Based  on  these 
considerations,  we  have  clarified  in  the 
proposed  rules  that  the  six-week 
limitation  applies  to  each  fiscal  year. 

The  legislation  and  our  proposed 
rules  allow  the  six-week  limit  on  job 
search  and  job  readiness  assistance  to 
extend  to  12  weeks  if  the 
imemployment  rate  of  a  State  exceeds 
the  national  imemplojmaent  rate  by  at 
least  50  percent,  or  if  the  State  could 
qualify  as  a  needy  State  for  the 
Contingency  Fund. 

Finally,  our  rules  paraphrase  the 
statute  (at  section  407(c)(2)(A)(ii))  in 
allowing  a  State  to  count  three  or  four 
days  of  job  search  and  job  readiness 
assistance  during  a  week  as  a  full  week 
of  participation  on  one  occasion  for  the 
individual. 

Are  there  any  special  work  provisions 
for  single  custodial  parents?  (§  271.35) 

Section  407(c)(2)(B)  provides  a  special 
participation  rule  for  single  parents  or 
caretakers  with  young  children.  A  single 
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parent  or  caretaker  with  a  child  under 
the  age  of  six  will  be  deemed  to  be 
engaged  in  work  for  a  month  if  s(he) 
participates  in  work  activities  for  an 
average  of  at  least  20  hoius  per  week. 

This  provision  has  litUe  relevance  in 
FYs  1997  and  1998.  when,  for  the 
overall  rate,  the  required  number  of 
hours  for  all  individuals  is  20  hours  p)er 
week-  But,  when  the  required  numb^  of 
hours  rises  to  25  hours  per  week  in  FY 
1999  and  to  30  hours  per  week 
thereafter,  this  provision  allows  single 
parents  or  caretakers  to  spend  time  with 
younger  children.  It  also  may  enable 
those  with  young  children  to  fulfill  their 
work  obligations  while  their  children 
are  in  preschool  activi^es. 

Because  our  consultations  yielded  few 
comments  regarding  this  provision,  the 
proposed  regulations  paraphrase  the 
statute. 

Do  wel&rr  reform  waivers  a%ct  what 
activities  count  as  engaged  in  work? 
(§271.38) 

This  section  is  simply  a  cross- 
reference  to  §  271.60,  which  addresses 
welfare  reform  demonstration  waivers. 
We  thought  it  would  be  helpful  to 
include  it  so  that  readers  would  know 
to  refisr  to  this  important  exception  to 
the  work  activities  and  hours  specified 
in  subpart  C 

Subpart  D — Caseload  Reduction  Factor 
for  Minimum  Participation  Rates 

Is  there  a  way  for  a  State  to  reduce  the 
work  participation  rates?  (§  271.40) 

Section  407(b)(3)  requires  us  to  issue 
regulations  to  reduce  a  State's  minimum 
participation  rate  based  on  reductions  in 
its  welfare  caseload.  Under  this 
provision,  a  State's  participation  rate  for 
any  Sscal  year  will  be  reduced  by  the 
same  number  of  percentage  points  as  the 
reduction  in  the  State's  average  monthly 
caseload  since  1995.  The  reduction 
reflects  the  difference  between  the 
State's  caseload  under  the  IV-A  State 
plan  in  effect  in  FY  1995  and  the 
average  number  of  cases  receiving 
assistance,  including  assistance  under  a 
separate  State  program,  in  the  prior 
year. 

The  statute  specifies  that  the 
reduction  must  not  reflect  any  caseload 
changes  that  resulted  from  either 
Federal  requirements  or  State  changes 
in  eligibility  between  the  previous  and 
current  IV-A  programs. 

States  have  an  inherent  interest  in 
achieving  caseload  reductions;  this 
provision  increases  that  interest.  If  a 
State  were  to  reduce  its  caseload,  imder 
the  caseload  reduction  provision  it 
could  qualify  for  lower  participation 
rate  requirements,  reduce  the  risk  of  a 


penalty  for  failing  to  meet  the  woik 
participation  rates,  and  increase  its 
chance  of  qualifying  for  a  lovrer  TANF 
MOE  requirement.  It  could  also  free  up 
resources  to  serve  recipients  in 
alternative  ways. 

How  will  we  determine  the  caseload 
reduction  factor?  (§  271.41) 

We  found  it  difficult  to  develop  an 
appropriate  methodology  that  could 
quantify  different  types  of  caseload 
reductions.  In  our  extensive 
consultations,  we  foimd  no 
straightforward  methodology  for 
estimating  the  reduction  factor. 

We  considered  and  rejected  two 
alternative  approaches  for  calciilating 
the  caseload  reduction  factor. 

The  first  alternative  was  to  use 
Medicaid  records  to  estimate  the  effect 
of  eligibility  changes.  Initially,  we 
thou^t  this  might  be  a  viable  solution 
because,  under  section  114  of  PRWORA, 
States  continue  to  determine  Medicaid 
eligibility  on  the  basis  of  the  AFDC 
eligibility  rules  in  effect  as  of  July,  1996. 
Thus,  in  theory,  this  provision  ndght 
give  us  a  count  of  how  many 
individuals  would  have  been  eligible  for 
benefits  in  the  absence  of  Tide  IV-A 
eligibility  changes.  However,  this  option 
proved  not  to  be  feasible  because 
Medicaid  data  are  not  collected  in  a 
manner  that  is  useful  for  this  purpose. 
In  addition,  the  statute  allows  States  to 
modify  APbc  rules  for  Medicaid 
eligibility  purposes;  adjusting  for  such 
changes  would  greatiy  complicate  any 
estimations. 

Our  second  alternative  was  to 
estimate  the  caseload  reduction  factor 
for  each  State  based  on  a  computer 
model.  The  hope  was  that  we  might 
estimate  the  caseload  effects  of  State 
and  Federal  policy  changes  using  State- 
reported  information  on  policy  changes 
and  Current  Population  Survey 
household  data.  However,  this  option 
also  was  not  feasible  due  to  the 
difficulty  of  developing  computer 
models  diat  could  accurately  estimate 
the  effects  on  State  caseloads.  In 
particular,  using  Census  data  would 
make  it  difficult  to  estimate  the  efiiects 
of  certain  policy  changes  in  small 
States.  Finally,  we  were  concerned  that 
this  approach  would  run  coimter  to  our 
intention  of  creating  a  simple, 
understandable  methodology. 

Because  of  the  difficulty  we  had  in 
establishing  a  uniform  methodology,  we 
are  proposing  to  determine  the 
appropriate  caseload  reductions  that 
apply  to  each  State  based  on 
information  and  estimates  reported  to  us 
by  the  State.  The  statute  speciBes  that 
the  responsibility  for  establishing  the 
caseload  reduction  factors  lies  with  us. 


We  will  analyze  the  information  and 
estimates  provided,  determine  whether 
we  think  they  are  reasonable  (based  in 
part  on  State-by-State  comparisons),  and 
conduct  periodic,  on-site  reviews  to 
validate  the  accuracy  of  the  information. 
This  approach  involves  States  in  the 
process  of  assessing  the  causes  of 
caseload  changes.  It  also  tries  to  edBUra 
program  accountability  and  preserve  the 
focus  on  work. 

As  the  first  step  in  the  process,  we 
will  be  using  the  caseload  data  reported 
to  us  by  the  State.  To  establish  the 
caseload  base  for  fiscal  year  1995,  we 
will  use  the  number  of  AFDC  cases 
reported  on  ACF-3697,  Statistical 
Report  on  Recipients  Under  Public 
Assistance.  For  fiscal  years  1996-1998, 
we  will  be  using  data  from  this  same 
report,  supplemented  by  caseload 
information  from  the  TANF  Data  Repot 
and  the  TANF  MOE  Data  Report, 
hflginning  with  the  fourth  quarter  of 
fiscal  year  1997,  where  appropriate.  For 
fiscal  years  1999  and  beyond,  we  will 
only  be  using  caseload  information  from 
the  TANF  Data  Report  and  the  TANF 
MOE  Data  Report  to  compare  against  the 
fiscal  year  1995  base  year  information. 
Therefore,  in  order  to  qualify  for  a 
caseload  reduction,  a  State  must  have 
reported  information  on  monthly 
caseloads  for  the  previous  ywt 
(including  cases  in  separate  State 
programs),  based  on  the  definition  of  a 
case  receiving  assistance,  as  defined  at 
§271.43. 

Next,  to  receive  a  reduction  in  the 
participation  rates,  a  State  must  provide 
us  with  sufficient  data  and  information 
to  calculate  the  reduction.  To  facilitate 
such  reporting,  a  State  must  submit  the 
Caseload  Reduction  Report  to  us 
containing  the  following  information: 

(1)  A  complete  listing  of  and 
implementation  dates  for  all  eligibility  ^ 
changes,  including  those  mandated  by 
Federal  law,  made  by  the  State  since  the 
beginning  of  FY  1995.  and  a  listing  of 
the  reasons  (such  as  found  employment) 
for  case  closures; 

(2)  A  numerical  estimate  of  the  impact 
on  the  caseload  of  each  eligibility 
change  or  case  closure  reason; 

(3)  Descriptions  of  its  estimating 
methodologies,  with  supporting 
documentation;  and 

(4)  A  certification  fitim  the  Governor 
that  it  has  taken  into  accoimt  all 
reductions  resulting  from  changes  in 
Federal  and  State  eligibility. 

States  should  note  that  the 
information  required  here  to  make  a 
determination  about  the  reduction 
factors  is  distinct  from  the  case-record 
information  proposed  as  an  optional 
reporting  requirement  at  §  275.3(d). 
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We  will  determine  whether  the 
methodology  and  resulting  estimates  are 
reasonable.  We  will  compare  each 
State's  methodology,  estimates  and 
impact  against  that  of  other  States.  We 
vnil  also  review  the  quality  and 
completeness  of  data  and  the  adequacy 
of  the  documentation.  We  may  discuss 
the  estimates  and  methodologies  with 
State  staff  and  may  request  additional 
information  or  documentation  to  make 
adjustments  in  the  estimates.  We  will 
also  conduct  periodic,  on-site  visits  and 
examine  case-recoM  information  in 
order  to  validate  the  information,  data 
and  estimates  provided. 

The  proposed  regulation  requires 
States  to  provide  us  with  any  additional 
information  within  two  weeks  of  our 
requesting  it  We  realize  that  this  is  a 
short  time  period,  but  we  have  proposed 
this  deadline  because  a  State's  MOE 
reqtmement  for  the  fiscal  year  may 
hinge  upon  the  caseload  reduction 
calculations.  A  State  that  achieves  the 
participation  rates  must  oiUy  reach  75 
percent  of  its  historic  expenditures  for 
the  MOE  requirement,  rather  than  80 
percent.  The  reduction  factor  may  play 
a  significant  part  in  whether  States  meet 
the  participation  rates.  We  have  given 
ourselves  a  limited  timeframe  of  90  days 
in  which  to  evaluate,  make  any 
necessary  modifications,  and  establish 
caseload  reduction  factors.  We  must 
acquire  and  evaluate  any  additional 
information  we  need  within  that  period. 
In  light  of  these  constraints,  we  think 
that  the  two-week  timeframe  is 
reasonable. 

Many  of  the  eligibility  changes  States 
have  made  have  a  differentifd  effect  on 
two-parent  cases  (compared  to  the 
impact  on  cases  overall).  We  did  a  State- 
by-State  comparison  of  the  overall 
caseload  reductions  and  the  two-parent 
caseload  reduction  between  fiscal  years 
1995  and  1996  and  noted  dramatic 
differences  for  almost  all  States. 
Ther^ore,  we  are  requiring  States  to 
calculate  two  separate  sets  of  caseload     « 
reduction  estimates,  one  for  the  overall 
caseload  and  another  for  two-parent 
cases.  States  must  base  their  overall 
caseload  reduction  estimates  on 
decreases  in  cases  receiving  assistance 
in  the  prior  year  compared  to  the  AFTXi: 
caseload  in  FY  1995.  States  miist  base 
their  caseload  reduction  estimates  for 
two-parent  families  on  decreases  in 
their  two-parent  caseload  compared  to 
the  AFDC  Unemployed  Parent  caseload 
in  FY  1995. 

Which  reductions  coimt  in  determining 
the  caseload  reduction  factor?  (§  271.42) 

In  drafting  this  provision,  Congress 
recognized  that  some,  but  not  all. 
caseload  reductions  in  a  State  should  be 


allowed  to  reduce  work  partidpaticMa 
rates.  Allowing  States  too  much  credit 
could  mean  that  they  could  avoid 
accountability  for  meeting  the  law's 
tough  new  work  requirements;  they 
could  simply  deny  families  assistance 
and  face  much  lower  requirements. 
Allowing  States  too  little  credit  would 
mean  that  the  States  that  are  most 
successful  in  moving  families  into 
employment  and  off  their  caseloads 
would  not  get  the  intended  reward  for 
their  eff(»ts. 

-  In  implementing  this  provision, 
therefore,  our  primary  goals  were  to:  (1) 
reinforce  stroi^y  the  work  participation 
requirements  of  the  Act;  (2)  give  States 
fiill  credit  for  caseload  reductions  that 
result  from  moving  people  into  woik; 
and  (3)  avoid  categorizations  of 
eligibility  changes  that  would  create 
inadvertent  incentives  for  changes  in 
State  policy  that  were  imreUted  to  work 
aod  harmful  to  vulnerable  faijulies. 
Thus,  we  propose  to  give  States  credit 
for  caseload  reductions  except  when 
those  caseload  reductions  arise  from 
changes  in  eligibility  rules  that  directly  * 
affect  a  family's  eligibility  for  benefits 
(e.g..  more  stringent  income  and 
resource  limitations,  time  limits,  grant 
reductions,  changes  in  requirements 
based  on  residency,  age  or  other 
demographic  or  categorical  factors).  A 
State  need  not  factor  out  calculable 
efiiscts  of  enforcement  mechanisms  or 
procedural  requirements  that  are  used  to 
enforce  existing  eligibility  criteria  (such 
as  fingerprinting  or  other  verification 
techniques)  to  the  extent  that  such 
mechanisms  or  requirements  identify  or 
deter  families  ineligible  under  existing 
rules. 

In  short,  we  are  seeking  to  achieve  the 
balance  identified  by  Congress:  that  a 
State  should  receive  credit  for  moving 
families  off  welfare,  but  should  not  be 
able  to  avoid  its  accoimtability  for  work 
as  a  restdt  of  any  changes  that  restrict 
program  eligibiUty^ 

Likewise,  a  State  can  argue  that  some 
or  all  of  the  families  in  separate  State 
programs  should  not  be  included  in  this 
calculation,  based  on  the  type  of  family 
served  or  the  nature  of  benefits 
provided,  but  it  must  substantiate  such 
a  claim  with  specific  dafa  on  the  family. 
Case-record  information  on  the 
characteristics  of  families  served  in    ■ 
separate  State  programs  and  data  on  the 
services  provided  in  those  programs 
will  contribute  to  this  discussion.  Under 
part  275  and  §  271.41(e).  we  propose 
that  States  wishing  to  claim  a  caseload 
reduction  bdot  must  report  these  data. 


What  is  the  definition  of  a  "case 
receiving  assistance"  in  calculating  the 
caseload  reduction  factor?  (§  271.43) 

To  determine  the  caseload  reduction 
factor,  we  will  look  at  caseloads  in  both 
TANF  and  separate  State  programs. 
Using  the  definition  of  assistance 
proposed  under  part  270,  we  propose  to 
base  the  calculation  on  all  cases  in  the 
State  receiving  IV-A  assistance,  except 
those  receiving  one-time,  short-term 
assistance  or  services  with  no  monetary 
value. 

When  mtist  a  State  report  the  required 
data  on  the  caseload  reduction  factor? 
(§  271.44) 

The  caseload  reduction  factors  reflect 
the  caseloads  in  the  previous  year 
compared  to  FY  1995.  For  each  fiscal 
year,  a  State  must  report  its  data  by 
November  15th.  We  will  approve  or 
reject  a  State's  proposed  reduction 
within  90  dajrs  of  that  date,  or  by 
February  15th. 

Subpart  E— State  Work  Penalties 

While  PRWORA  embodies  State 
fl«dbility  in  program  design  and 
decision-making,  it  also  embodies  the 
principle  of  accountability.  Where  a 
State  does  not  live  up  to  the  minimum 
standards  of  performance,  it  faces 
serious  financial  penalties.  One  of  the 
principal  areas  of  accountability  is  in 
the  State's  provision  of  work  and  work* 
related  activities  that  recipients  need  to 
leave  the  system  and  become  self- 
sufficient.  The  work  participation  rates 
are  demanding,  but  designed  to  ensure 
that  recipients  move  as  quickly  as 
possible  into  work  and  towards 
independence.  This  is  especially 
important  given  the  time-limited  nattue 
of  Federal  TANF  benefits. 

Almost  all  of  the  groups  with  which 
we  consulted  were  interested  in  the 
penalty  related  to  the  work  participation 
rates.  Most  had  strong  views  about  what 
should  be  a  reasonable  cause  exception 
to  the  penalty.  They  stressed  that  the 
criteria  should  be  flexible,  leaving  room 
to  respond  to  ciramistances  in  d^rent 
States.  They  also  urged  us  to  examine  a 
State's  good-faith  efforts  in  determining 
the  severity  of  a  penalty. 

In  structuring  this  part  of  the 
proposed  regulations,  we  have 
attempted  to  balance  the  imperative  of 
State  accountability  in  the  work 
participation  rates  with  the  knowledge 
that  each  State  enters  TANF  from  a 
different  standpoint  and  with  different 
plans  for  helping  its  recipients. 

What  happens  if  a  State  fails  to  meet  the 
participation  rates?  (§  271.50) 

In  accordance  with  section  409(aK3). 
as  amended  by  Pub.  L.  105-^33.  if  we 
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determine  diat  a  State  has  not  achieved 
either  or  both  of  the  minimum 
participation  rates  in  a  fiscal  3rear,  we 
must  reduce  the  SFAG  payable  for  the 
following  fiscal  year.  The  initial  penalty 
is  five  percent  of  the  adjusted  SFAG  and 
increases  by  two  percentage  points  for 
each  successive  year  that  the  State  does 
not  achieve  the  participation  rates.  We 
may  reduce  the  penalty  amount  based 
on  the  degree  of  noncompliance,  as 
discussed  at  §  271.51.  The  total  work 
participation  penalty  can  never  exceed 
21  percent  of  the  adjusted  SFAG.  (Please 
refier  to  §  272.1(d)  for  a  discussion  of  the 
total  penalty  limit  imder  TANF.) 

If  a  State  rails  to  provide  complete 
and  accurate  data  on  work  participation, 
as  required  under  section  411(a)  of  the 
Act  and  part  275  of  the  proposed  rules, 
we  will  determine  that  a  State  has  not 
achieved  its  participation  rates,  and  the 
State  will  be  subject  to  a  penalty  under 
this  part  We  have  the  authority  to 
penalize  a  State  that  does  not  report  its 
work  participation  data  for  foilure  to 
report  (under  section  40g(a)(2)). 
However,  in  this  case,  we  thought  it 
would  be  more  appropriate  to  penalise 
the  Stale  for  failure  to  meet  its  work 
rate.  First,  this  policy  is  consistent  with 
the  approach  we  are  taking  when  States 
fail  to  report  information  related  to 
other  penalty  determinations.  Also,  we 
did  not  want  to  create  a  situation  where 
non-reporting  States  would  face  lesser 
penalties  than  reporting  States,  and  we 
did  not  believe  duplicate  penalties  were 
warranted. 

Under  what  dnnunstances  will  we 
reduce  the  amount  of  the  penalty  below 

the  maximum?  (§  271.51) 

The  statute  requires  us  to  reduce  the 
amount  of  the  penalty  based  on  the 
degree  to  which  the  State  is  not  in 
compliance  with  the  required 
participation  rate.  However,  it  specifies 
neither  the  measures  of  noncompliance 
nor  the  extent  of  reduction.  The 
proposed  rule  uses  three  criteria  to 
measure  the  degree  of  noncompliance. 
The  statute  also  gives  us  the  discretion 
to  reduce  the  penalty  if  the  State's 
noncompliance  resulted  from  certain 
specific  causes;  we  address  this  latter 
issue  separately,  in  the  section  entitled 
"Discretionary  Reductions." 

We  are  proposing  that,  a  State  will  not 
receive  a  penalty  reduction  based  on  the 
severity  of  the  failure  or  our 
discretionary  authority,  if  a  State  has 
diverted  cases  to  a  separate  State 
program  for  the  purpose  of  avoiding  the 
work  participation  rates.  We  want  to 
ensure  that  each  State  makes  a  serious 
effort  to  provide  work  and  work-related 
activities  in  any  State-only  funded 
programs.  As  we  indicated  in  program 


aimouncement  TANF-ACF-PA-97-1. 
we  do  not  believe  Congress  intended  a 
State  to  use  separate  State  welfare 
programs  to  avoid  TANFs  focus  on 
worL 

Required  Reduction 

In  part,  we  will  measure 
noncompliance  on  the  basis  of  whether 
the  State  failed  one  or  both  rates  for  the 
fiscal  year  and  which  participation  rate 
it  failed,  if  only  one.  First,  we  believe 
that  a  State  that  fails  the  two-parent  rate 
should  be  subject  to  a  smaller  penalty 
than  a  State  that  fails  the  overall  rate  or 
both.  Second,  we  believe  it  is 
appropriate  to  consider  the  size  of  the 
two-parent  caseload  in  deciding  how 
much  weight  to  give  a  failure  of  the  two- 
parent  rate  only. 

In  looking  at  the  data  for  FY  1996.  we 
noted  that  &e  two-parent  participation 
rate  on  average  afhcts  a  very  small 
percentage  of  a  State's  entire  caseload: 
the  mean  State  percentage  was  about  6.6 
percent,  but  the  median  was  only  about 
2.4  percent  > 

Under  our  proposal,  the  maximum 
penalty  a  State  would  face  for  failure  to 
meet  the  two-parent  rate  would  depend 
directly  on  how  much  of  the  total 
caseload  in  the  State  Was  comprised  of 
two-parent  families. 

Tm  State  would  not  get  a  similar 
reduction  if  it  failed  the  overall  rate 
because  all  cases,  including  two-parent 
cases,  are  reflected  in  the  overall  rate. 
We  believe  a  State  that  Called  with 
respect  to  only  a  small  percentage  of  ita 
cases  should  not  face  a  huge  penalty.  At 
the  same  time,  we  want  to  ensure  that 
States  make  adequate  commitments  to 
achieving  the  two-parent  participation 
rates  and  that  our  policies  support  State 
efibrta  to  extend  benefita  to  two-p«uent 
families.  We  would  like  comments  as  to 
whether  our  proposal  properly  balances 
these  objectives. 

Finally,  we  will  measure 
noncompliance  on  the  basis  of  the 
severity  of  a  State's  failure  to  achieve 
the  required  rate.  We  are  proposing  to 
reduce  the  penalty  in  direct  proportion 
to  the  State's  level  of  achievement  above 
a  threshold  of  90  percent  We  would 
compute  a  ratio  whose  numerator  is  the 
di%rence  between  the  participation  rate 
a  State  actually  achieved  and  the 
applicable  threshold  rate  and  whose 
denominator  is  the  difference  between 
the  applicable  required  participation 
rate  and  the  applicable  threshold  rate. 

For  example,  assume  a  State  achieved 
95  percent  of  the  required  rate,  or  5 
percentage  points  above  the  threshold. 
These  5  percentage  points  represent  50 
percent  of  the  difference  between  the 
required  rate  and  the  threshold. 
Therefore,  we  would  reduce  by  50 


percent  that  portion  of  the  penalty 
(either  90  percent  or  10  percent) 
allocated  to  the  rate  the  State  failed. 

In  drafting  the  regulation,  we  wanted 
to  strike  the  right  balance  between  the 
importance  of  work  and  the  requirement 
to  reduce  the  penalty  based  on  the 
degree  of  noncomplfance.  Althou^  our 
first  inclination  was  to  make  reductions 
in  proportion  to  the  State's  achievement 
toward  the  required  rate,  our  experience 
in  the  JOBS  program  led  us  to  consider 
creating  a  threshold  below  which  we 
would  grant  no  reduced  penalty.  We 
were  concerned  that,  as  in  the  JOBS 
Unemployed  Parent  participation  rates, 
there  would  be  States  whoae  level  of 
achievement  was  negligible,  particulariy 
with  the  two-parent  caseload,  and  thiu 
did  not  merit  a  reduced  p«ialty.  Given 
that  experience,  we  thoujj^t  it  was 
essential  to  have  a  threshold. 

We  considered  basing  the  threshold 
on  the  past  performance  of  the  States, 
for  example  at  the  50th  or  75th 
percentile  of  participation  the  previotis 
year.  However,  the  data  we  had  from  the 
JOBS  program  did  not  prove  sufficient 
to  determine  where  we  should  set  such 
a  State  performance  threshold.  Instead, 
we  chose  to  establish  a  threshold  as  a 
percentage  of  the  required  participation 
rate.  We  set  the  participation  thrmhold 
at  90  percent  because  of  the  emphasis  in 
the  statute  on  making  the  waA  penalty 
meaningfid.  In  particular.  Pub.  L.  105- 
33  amended  the  work  penalty  provision 
so  that  the  amount  was  fixed,  removing 
the  discretion  we  had  under  PRWORA 
to  set  a  lesser  penalty  amount  We  think 
this  shows  Congressional  intent  that  the 
work  penalty  should  be  meaningful.  To 
avoid  undercutting  this  intent  we 
believe  that  a  State  should  make 
substantial  progress  in  meeting  the 
target  rates  before  we  should  consider  a 
reduction. 

Moreover,  the  threshold  works  in 
conjunction  with  the  penalty  allocation 
we  are  proposing  for  failing  to  meet  just 
one  rate.  Given  Uieir  combined  effecta, 
we  think  it  is  appropriate  to  set  the 
threshold  at  90  percent 

We  are  particularly  interested  in  any 
commenta  readers  have  concerning  the 
measures  of  noncompliance  we  have 
proposed. 

Discretionary  Reductions 

The  proposed  regulation  also  reflecte 
the  discretion  that  we  have  to  reduce 
the  amount  of  the  penalty  if  the  State 
could  qualify  as  a  needy  State  for  the 
Contingency  Fimd.  The  definition  of 
"needy  State"  is  based  on  especially 
high  unemployment  or  large  numben  of 
Food  Stamp  recipients  in  me  State. 
Please  see  $  270.2  for  more  discussion  of 
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how  a  State  qualifies  for  the 
Contingency  Fund. 

Pub.  L.  105-33  gave  us  the  added 
discretion  to  reduce  the  penalty  if  the 
State  failed  to  meet  the  participation 
rate  due  to  extraordinary  circumstances 
such  as  a  natural  disaster  or  regional 
recession.  To  ensure  that  we  take  any 
such  circumstances  into  consideration. 
States  should  submit  information 
describing  the  circiunstances  and  their 
efiiacta  on  the  ability  of  the  State  to  meet 
the  participation  rates.  We  must  provide 
a  written  report  to  Congress  to  justify 
any  penalty  reductions  we  provide 
States  on  this  basis. 

Readera  will  note  the  similarity 
between  this  criterion  for  reducing  the 
amount  of  the  penalty  and  the  criterion 
at  §  272.5(a)(1)  for  granting  a  reasonable 
cause  exception  to  a  pencdty  due  to  a 
natural  disaster.  We  will  evaluate  any 
information  a  State  submlta  concerning 
the  efiiacta  of  a  natural  diaflyter  on  ita 
ability  to  achieve  the  participation  rates. 
If  the  matorial  does  not  support  granting 
a  reasonable  cause  exception,  we  will 
consider  whether  it  is  appropriate  to 
reduce  the  penalty.  For  example,  if  the 
disaster  caused  a  failure  in  only  one 
area  of  the  State,  we  might  reduce  the 
penalty  in  proportion  to  the  TANF 
caseload  in  that  area.  We  intend  to  use 
a  similar  approach  to  evaluating  the 
eSecta  of  a  regional  recession. 

Finally,  this  section  of  the  proposed 
regulation  indicates  that  States  may 
dispute  our  finrfingn  that  they  are 
sul^ect  to  a  penalty. 

Is  there  a  way  to  waive  the  State's 
penalty  for  failing  to  achieve  either  of 
the  participation  rates?  (§  271.52) 

Section  409(b)  creates  a  reesonable 
cause  exception  to  the  requirement  for 
certain  penalties,  including  failure  to 
meet  the  minimum  participation  rates.  If 
we  determine  that  a  State  has  reasonable 
cause  for  failing  to  meet  one  of  the  rates, 
we  caimot  impose  a  penalty. 

We  have  included  general  reesonable 
cause  criteria  at  §  272.5,  which  may 
apply  to  any  of  the  penalties  for  which 
there  are  reesonable  cause  exceptions. 
The  preamble  to  §  272.5  discusses  how 
we  arrived  at  these  criteria  as  well  as 
our  general  thinking  about  the 
reasonable  cause  exception.  For  the 
work  participation  rate  penalty,  two 
additional,  specific  reasonAle  cause 
exceptions  ^ply.  Under  the  proposed 
rule  at  $  271.52,  a  State  may 
demonstrate  that  ita  failure  can  be 
attributed  to  ita  granting  of  good  cause 
domestic  violence  waiven  under  the 
Family  Violence  Option.  In  this  case. 
the  State  must  show  that  it  would  have 
achieved  the  required  wotk.  rates  if  cases 
with  good  cause  waivers  were  removed 


firom  both  piarto  of  the  calculation  (i.e., 

from  the  numerators  described  in 

§§  271.22(b)(1)  and  271.24(b)(1)  and  the 

denominators  described  in 

SS  271.22(b)(2)  and  271.24(b)(2)).  A 

State  must  grant  the  good  cause 

domestic  violence  waivers  in 

accordance  with  criteria  in  the 

regulation  to  be  eligible  to  receive  a 

reasonable  cause  exemption  on  these 

grounds. 

The  regulation  also  provides  that  a 
State  may  receive  a  good  cause 
exemption  if  it  demonstrates  that  ita 
failure  to  achieve  the  work  participation 
rates  can  be  attributed  to  the  provision 
of  assistance  to  r^ugees  in  fedoally- 
approyed  alternative  project 

m  either  of  these  two  situations,  as 
well  as  in  the  general  reasonable  cause 
criteria,  a  State  must  demonstrate  that  it 
did  not  divert  cases  to  a  separate  State 
program  for  the  purpose  of  avoiding  the 
work  participation  rates  before  we  will 
grant  a  reasonable  cause  exemption. 

Can  a  State  correct  the  problem  before 
incurring  a  penalty?  (§  271.53) 

The  process  for  developing  a 
corrective  compliance  plan  does  not 
differ  from  one  penalty  to  the  next 
although  the  content  of  the  plan 
naturally  would.  Thus,  the  proposed 
regulation  refers  to  §  272.6,  the  general 
section  on  submittal  of  a  corrective 
compliance  plan  for  any  penalty. 

However,  m  this  section,  we  establish 
a  specific  threshold  that  States  must 
achieve  in  order  to  be  considered  for  a 
reduced  work  penalty  under 
§  272.6(iKl).  More  specifically,  we 
indicate  that  the  State  must  increase  ita 
participation  rate  during  the  compliance 
period  enough  to  reduce  the  difference 
between  the  participation  rate  it 
achieved  in  the  year  for  which  it  is 
subject  to  a  penalty  and  the  minimnm 
participation  rate  it  must  achieve  in  the 
year  of  the  corrective  compliance  plan 
by  50  percent  (In  other  words,  if  you 
divided  the  diSarence  between  the  rate 
achieved  during  the  compliance  period 
and  the  rate  achieved  during  the  penalty 
year  by  the  difference  between  the  target 
rate  during  the  compliance  period  and 
the  rate  achieved  during  the  penalty 
year,  the  result  must  be  0.50  or  greater.) 

We  believe  that  sho%ring  more 
progress  than  not  indicates  significant 
compliance.  Thus,  if  the  State  achieves 
this  amount  of  progress  towards  coming 
into  compliance,  we  may  reduce  ita 
work  penalty  tmder  the  corrective 
compliance  provision. 

This  proposal  is  similar  in  approach 
to  the  approach  taken  in  §  271.51.  with 
respect  to  potential  reductions  in  work 
penalties  based  on  degree  of 
noncompliance.  In  both  cases,  we  are 


expecting  a  State  to  come  into 
significant  compliance  in  order  to  get  a 
rcNduced  penalty. 

Is  a  State  subject  to  any  other  penalty 
relating  to  ita  work  program?  (§  271.54) 

In  accordance  with  section  409(aKl4). 
as  amraded  by  Pub.  L  105-33,  if  we 
determine  that  a  State  has  viokted 
407(e)  of  the  Ad  in  a  fiscal  year,  which 
relates  to  when  a  State  must  impose 
penalties  on  individuals  who  refuse  to 
engage  in  required  work,  we  must 
reduce  the  SFAG  payable  for  the 
following  fiscal  year  by  between  one 
and  five  percent  of  the  adjusted  SFAG. 

We  propose  to  require  each  Stata  to 
provide  us  with  a  description  of  how  it 
will  carry  out  a  pro  reduction  for 
individuals  under  both  TANF  and. 
separate  State  programs.  This 
requirement  appears  in  the  data 
coUectfon  reqiiireniento  at  $  275.9.  This 
data  collection  will  help  us  determine 
whether  this  is  in  fact  a  serious 
problem;  to  the  extent  possible,  we  want 
to  ensure  an  equitable  and  level  playing 
field  for  the  States. 

Und«-  what  circumstances  will  we 
reduce  the  amoimt  of  the  penalty  for  not 
properly  imposing  penalties  on 
individuals?  ($  271.55) 

The  statute  requires  us  to  reduce  the 
amount  of  the  penalty  based  on  the 
degree  to  which  die  State  is  not  in 
compliance  with  the  section  407(e)  of 
the  Act 

In  determining  the  size  of  any 
reduction,  we  propose  to  consider  two 
factors.  Hist  we  will  examine  whether 
the  State  has  established  a  control 
mechanism  to  ensure  that  the  granta  of 
individuals  are  reduced  for  refiising  to 
engage  in  required  work.  Second,  we 
wdll  consider  the  percentage  of  grants 
that  the  State  has  failed  to  reduce  in 
accordance  with  the  statute.  We  are 
partictdarly  interested  in  any  commenta 
readers  have  concerning  what  criterta  to 
use  in  this  area.  We  would  like  readers' 
views  on  the  proposal  to  link  the 
penalty  amount  to  the  percentage  of 
cases  for  which  grants  have  not  been 
appropriately  reduced. 

Subpart  F— Waivers 

How  do  existing  welfan  waivers  afbct 
the  participation  rate?  (§  271.60) 

Sectfon  415  permits  a  State  to 
continue  operating  any  welfare  reform 
demonstration  waiver  (i.e.,  section  1115 
waiver)  affecting  work  activities  granted 
prior  to  the  date  of  enactment  of 
PRWORA.  to  die  extent  that  PRWORA 
is  iDconsistmt  with  the  waiver. 

In  considering  how  this  provision 
afiecta  the  work  rules  applicable  in  a 
State,  we  wanted  to  draft  a  regulation 
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that  would  balance  the  legislative 
emphasis  on  helping  recipients  find 
work  quickly  with  the  intent  to  allow 
States  to  continue  reform  activities  they 
had  already  undertaken.  Under  prior 
law,  this  Administration  encouraged 
States  to  use  the  waiver  mechanism  to 
its  hillest  capacity  and  to  act  as  the 
"laboratories  of  change"  for  the  nation. 
Our  intent  is  to  help  States  capitalize  on 
the  promising  initiatives  they  began 
under  those  waivers,  but  in  a  way  that 
is  consistent  With  the  overall  purpose  of 
PRWORA.  We  are  also  cognizant  of  the 
importance  Congress  placed  on  ensuring 
that  States  are  accountable  for 
promoting  work. 

The  proposed  regulation  requires  a 
waiver  to  meet  the  definition  included 
in  §  270.30.  This  definition  allows  a 
State  the  Qexibility  to  include 
applicable  provisions  .of  prior  law,  but 
only  if  their  inclusion  were  necessary  to 
achieve  the  objective  of  the  approv&d 
waiver.  For  example,  a  State  might  have 
had  a  waiver  reqiiiring  single  parents 
with  children  under  one  year  of  age  and 
pregnant  recipients  to  participate  in 
JOBS,  while  maintaining  the  JOBS 
exemptions  for  the  disabled  and  the 
elderly,  hi  this  example,  the  objective  of 
the  waiver,  as  reflected  in  the 
application  and  terms  and  conditions, 
was  to  expand  the  group  of  recipients 
who  were  required  to  participate  in 
work  activities.  Maintaining  the  other 
statutory  exemptions  would  not  be 
necessary  to  achieve  this  objective  and, 
in  fact,  would  be  inconsistent  with  the 
fundamental  purpose  of  the  waiver. 
Therefore,  the  prior  law  exemptions 
would  not  be  included  as  part  of  the 
waiver  the  waiver  would  include  only 
the  expanded  participation 
requirements  for  single  parents  of  young 
children  and  pregnant  recipients. 
Moreover,  because  those  two  groups  can 
also  be  required  to  participate  under 
TANF,  there  is  no  inconsistency.  Thus, 
in  this  example,  the  prior  law 
exemptions  would  not  be  included  in 
the  waiver,  and  the  waiver  itself  would 
not  be  inconsistent  with  TANF. 

The  proposed  definition  recognizes 
two  kinds  of  waiver  inconsistencies 
with  respect  to  the  work  requirements. 
The  first  is  in  the  area  of  what  activities 
a  State  may  count  toward  the 
participation  rate.  As  part  of  the  waiver 
demonstrations,  a  number  of  States 
expanded  the  JOBS  work  activities. 
Those  States  believed  that  a  broader 
range  of  activities  would  be  most 
effective  in  helping  the  recipients  in 
their  States  find  and  retain  work  and 
achieve  self-sufficiency.  In  creating  this 
package  of  activities.  States  generally 
kept  some  of  the  prior  law  activities, 
changed  others,  and  added  new  ones. 


While  only  the  changed  and  new 
activities  required  waivers,  we  would 
include  the  prior  law  activities  under 
the  waiver  because  they  are  necessary 
for  the  State  to  carry  out  the  objectives 
of  the  approved  waiver.  Some  of  these 
activities  are  inconsistent  with  the 
definition  of  wtMrk  activities  in  section 
407(d),  so  States  could  use  the  activities 
defined  under  the  waivers  instead  of  the 
TANF  list  of  work  activities.  Thus, 
States  could  coimt  f>articipation  in  a 
broader  range  of  activities  as 
parttcipation  in  work. 

The  other  area  in  which  the  proposed 
definition  recognizes  waiver 
inconsistencies  relates  to  hours  of 
participation.  In  approving  waivers  of 
required  hours  of  participation,  we 
allowed  States  to  implement  two  kinds 
of  policies. 

First,  States  expanded  the  number  of 
required  hours  of  participation  for  a 
class  or  classes  of  recipients.  Because 
those  classes  of  recipients  are  already 
required  to  particij>ate  for  a  greater 
number  of  hours  under  TANF  than 
under  prior  law,  there  is  no 
inconsistency.  Those  waivers  would  not 
continue  under  this  proposed 
regulation. 

Second,  we  approved  waivers  that 
allowed  a  State  to  set  the  number  of 
hours  an  individual  must  participate  tn 
accordance  with  an  individualized  plan 
for  achieving  self-sufficiency.  This  gave 
States  additional  freedom  to  tailor  work 
requirements  to  the  dnnmistances  of  the 
individual.  For  example,  some  States 
removed  the  JOBS  exemption  for  the 
disabled.  The  intent  of  such  a  waiver 
was  to  find  an  appropriate  level  of 
participation  based  on  the  particular 
circumstances  and  abilities  of  the 
individual.  Because  continuing  these 
policies  could  be  inconsistent  with 
TANF,  due  to  requiring  a  lesser  number 
of  hours  of  participation  than  TANF,  we 
will  recognize  such  waivers  as 
allowable  inconsistencies. 

The  definition  does  not  recognize 
prior  law  exemptions  from  the 
denominators  of  the  participation  rates 
as  part  of  the  waiver,  except  for  research 
group  cases.  We  believe  this  is 
appropriate  for  two  reasons.  First, 
although  we  have  allowed  new  or 
modified  activities  to  count  for 
participation,  we  have  never  granted  a 
waiver  of  a  participation  rate  itself. 
Second,  we  have  never  granted  a  waiver 
that  added  new  exemptions  from  the 
work  requirements,  which  would  have 
reduced  the  number  of  recipients 
counted  in  the  denominator.  We  think 
that  States  need  to  try  to  provide  work- 
related  services  for  the  entire  caseload, 
because  almost  all  families  will  be 
£acing  the  time  limit  on  benefits.  By  not 


adjusting  the  number  of  fiamilies  who 
would  otherwise  be  counted  in  the 
denominators.  States  have  a  greater 
incentive  to  provide  wodc-ralated 
services  for  everyone. 

Finally,  we  would  like  to  explain  the 
policy  in  the  proposed  regulations  with 
respect  to  control  and  experimental 
treatment  groups.  As  part  of  the 
demonstrations.  States  divided  the 
AFDC  population  in  the  demonstntion 
into  three  groups.  The  first,  the  control 
group,  received  benefits  under  the 
regular,  statutory  AFDC  program.  The 
second,  the  experimental  treetment 
group,  received  benefits  under  AFDC 
with  the  demonstration  changes  and  is 
used  to  evaluate  the  impacts  of  the  new 
program.  The  third,  the  non- 
experimental  treatment  group,  also 
received  benefits  under  AFDC  with  the 
demonstration  changes,  but  is  not  used 
to  evaluate  the  impacts  of  the  new 
program.  The  control  and  experimental 
treatment  groups  together  comprise  the 
research  group  and  contain  a  fairly 
small  number  of  the  AFDC  recipients. 
Except  in  States  with  smaU  caseloads, 
the  research  group  represents  a  very 
small  proportion  of  the  welfare 
caseload.  The  non-experimental 
treatment  group  includes  the  vast 
majority  of  the  welfare  population. 

Information  on  the  research  group  is 
the  sole  basis  for  impact  and  cost- 
benefit  analyses  of  the  effects  of  the 
demonstration  provisions  and  is 
essential  to  all  the  major  components  of 
the  evaluation.  Because  evaluation  is 
one  of  the  goals  of  the  demonstration, 
and  the  maintenance  of  different 
requirements  for  the  three  groups  of 
recipients  is  necessary  to  avoid 
compromising  the  evaluation,  we 
believe  all  of  the  underlying  law  for  the 
research  group  continues  to  apply  in 
those  States  continuing  demonstration 
evaluations  and  is  uniquely  necessary  to 
achieve  that  evaluation  goal.  Thus,  the 
research  group — both  the  control  and 
experimental  treatment  groups — should 
not  be  included  in  either  the  numerator 
or  the  denominator  of  the  participation 
rates. 

Subpart  G — ^Non-displacement 

What  safeguards  are  there  to  ensure  that 
participants  in  work  activities  do  not 
displace  other  workers?  (%  271.70) 

The  proposed  regulations  incorporate 
the  statutory  prohibition  against 
allowring  an  individual  participating  in 
TANF  work  activities  from  displacing 
another  employee.  A  participant  in  a 
work  activity  may  not  fill  a  vacancy  that 
exists  becaiise  another  individual  is  on 
layoff  from  the  same  or  equivalent  job. 
Also,  a  participant  may  not  fill  a 


Fwiaral  Ragirtar  /  Vol.  62.  No.  224  /  Thursday.  November  20.  1997  /  Proposed  Rules         62145 


vacancy  created  by  an  involuntary 
reduction  in  work  force  or  by  the 
termination  of  another  employee  for  the 
purpose  of  filling  a  vacancy  with  a 
participant 

We  encourage  States  to  take 
aggressive  steps  to  ensure  that  the 
current  work  force  is  not  harmed  or 
their  emplojrment  jeopardized  in  any 
way  by  a  State's  efforts  to  place  welrare 
recipients  in  employment  or  work- 
related  positions.  Our  ultimate  goal,  and 
that  of  States,  is  to  increase  the  ranks  of 
the  employed,  not  to  substitute  one 
group  of  job-seekers  for  another. 
Displacing  ciirrent  workers  is  counter- 
productive and  damages  the  overall 
stability  of  the  labor  force.  We  are 
confident  that  States  will  develop 
procediues  for  working  with  employers 
to  protect  against  displacing  other 
employees. 

C  Part  272— Accountability 
Provisiona — General 

It  is  clear  that,  in  *«^«f?Hng  tfie 
penalties  at  section  400(a),  Congress 
intended  for  State  flexibility  to  be 
balanced  with  State  accountability.  To 
assure  that  States  fulfilled  their  new 
resp<Hisibilities  under  the  TANF 
program.  Congress  established  a  number 
of  penalties  and  lequiiements  under 
section  409(a).  The  penalty  areas 
indicate  the  arees  of  State  performance 
that  Congress  found  most  significant 
and  for  which  it  gave  us  clev 
.aiforcement  authcwity. 

What  definitions  apply  to  this  part? 
(§272.0) 

Tliis  section  cross-refisrences  the 
general  TANF  regulatory  definitions 
established  under  part  270. 

What  penalties  will  apply  to  States? 
(§272.1) 

Section  400  includes  15  penalties  that 
may  be  imposed  on  States.  This 

Eropoeed  rale  covers  14  of  the  15.  We 
ave  not  included  the  specific  penalty 
deeling  with  substantial  noncompliance 
with  requirements  under  title  IV-D 
(section  409(aX8))  in  this  proposed  rule. 
Our  Office  of  Child  Support 
Enforcement  will  address  this  penalty  in 
a  separate  proposed  rule  to  be  publi^ed 
at  a  fiituie  time. 

The  penalties  for  which  we  are 
proposing  regiilations  are: 

(1)  a  penalty  for  using  the  grant  in 
violation  of  tide  IV-A  of  the  Act,  as 
determined  by  finding*  from  a  single 
State  audit  and  equal  to  the  amount  of 
the  misused  funds; 

(2)  a  penalty  of  five  percent  of  the 
adjusted  SFAG,  based  on  audit  finding)! 
that  show  that  a  State  intentionally 
violated  a  provision  of  the  Act; 


(3)  a  penalty  of  four  percent  of  the 
adjusted  SFAG  for  the  failure  to  submit 
an  accurate,  complete  and  timely 
reouired  report: 

(4)  a  penalty  of  up  to  21  percent  of  the 
adjusted  SFAG  for  the  failure  to  satisfy 
the  minimum  participation  rates; 

(5)  a  penalty  of  no  more  than  two 
percent  of  the  adjusted  SFAG  for  the 
failtue  to  participate  in  the  Income  and 
Eligibility  Verification  System  (lEVS); 

(6)  a  penalty  of  no  more  than  five 
percent  of  the  adjusted  SFAG  for  the 
failure  to  enforce  penalties  on  recipients 
who  are  not  cooperating  with  the  State 
Child  Support  &iforcement  Agency; 

(7)  a  penalty  equal  to  the  outstanding 
loan  amount  plus  intraest  for  the  &ilure 
to  repay  a  Federal  loan  provided  for 
under  section  406; 

(8)  a  penalty  equal  to  the  amount  by 
which  qualified  State  expenditures  frdl 
to  meet  the  appropriate  level  of  historic 
effort  in  the  operation  of  the  TANF 
prosram; 

(0)  a  penalty  of  five  percent  of  the 
adjusted  SFAG  for  the  failure  to  comply 
with  die  five-year  limit  on  Federal 
funding  of  assistannw; 

(10)  a  penalty  equal  to  the  amoimt  of 
contingnicy  fuinds  unremitted  by  a  State 
for  a  fiscal  yeer 

(11)  a  penalty  of  no  oune  than  five 
percent  of  the  adjusted  SFAG  fw  the 
failure  to  maintain  assistance  to  an  adult 
single  custodial  parent  who  cannot 
obtain  child  care  for  a  child  under  age 
six; 

(12)  a  penalty  of  no  more  than  two 
percmt  of  the  ecQusted  SFAG  phis  the 
amount  a  State  has  failed  to  expend  of 
its  own  fimds  to  r^lace  the  reduction 
to  its  SFAG  due  to  the  assessment  of 
penalties  in  §  272.1  in  the  yeer  of  the 
reducti<»i; 

(13)  a  poialty  equal  to  the  amount  of 
the  State's  WeUare-to-Work  formula 
grant  for  failure  to  maintain  the  historic 
effort  during  a  yeer  in  which  this 
formula  giant  is  received;  and 

(14)  a  penalty  of  not  less  than  one 
percent  and  not  more  than  five  percent 
of  the  adjusted  SFAG  for  failure  to 
reduce  assistance  for  recipients  refusing 
without  good  cause  to  woric 

In  calculating  the  amount  of  the 
penalty,  we  will  take  into  consideration 
the  extent  to  wdiich  a  State's  SFAG  has 
been  reduced  to  fund  Tribal  TANF 
grants.  This  is  particulaiiy  applicable 
for  penalties  based  on  percentage 
reductions.  These  regulations  use  the 
term  "adjusted  SFAG"  to  refer  to  States 
whose  SFAG  allocations  are  reduced  for 
this  purpose.  For  States  without  Tribal 
grantees,  "adjusted  SFAG"  will  be  the 
same  as  SFAG. 

Except  for  the  penalty  at 
§272.1(a)(12).  all  penalties  are  either  a 


percentage  of  the  adjusted  SFAG  or  a 
fixed  amount  In  calciUating  the  amount 
of  these  penalties,  we  will  add  all 
applicable  penalty  percmtages  together, 
and  we  will  apply  the  total  percentage 
reduction  to  the  amount  of  ue  adjusted 
SFAG  that  would  have  been  payable  if 
no  penalties  woe  assessed  against  die 
State.  As  a  final  step,  we  wiU  subtract 
other  (fixed)  penal^  amounts. 

The  penalty  at  §  272.1(aHl2)  requires 
that  we  reduce  a  State's  adjusted  SFAG 
if.  after  one  of  the  penalties  under  this 
section  has  been  taken,  a  State  does  not 
expend  its  own  funds  on  the  State's 
TANF  program  in  the  amount  of  the 
penalty.  i.e..  the  amount  by  which  the 
adjusted  SFAG  is  reduced.  Unlike  the 
other  penalties,  this  penalty  represents 
a  percentage  of  the  adjusted  SFAG  (up 
to  two  percent)  and  a  fixed  amount  i-e.. 
the  amount  of  the  reduction  a  State  has 
failed  to  expend  under  the  TANF 
program  with  its  own  hmds.  We  believe 
it  is  appropriate  to  calculate  the  amount 
of  this  penialty  by  including  the  ■mrmnf 
of  die  penalty  baiMd  on  a  percentage 
with  other  applicable  penalty 
percentages.  The  fixed  amount  of  this 
penalty  will  be  subtracted  with  other 
fixed-amount  penalties.  Then  we  will 
add  the  amount  based  on  the  percentage 
for  this  penalty  and  the  fixed  amount  for 
this  penalty  to  determine  the 
cumulative  amount  of  this  oenalty. 

The  total  reduction  in  a  State's  grant 
must  not  exceed  25  percent  If  the  25 
percent  limit  prevents  the  recovery  of 
the  fiill  penalty  imposed  on  a  State 
during  a  fiscal  year.  «re  will  apply  the 
remaining  amount  of  the  penalty  to  the 
SFAG  payable  for  the  immediately 
succeeding  fiscal  year.  If  it  is  not 
possible  to  take  the  full  penalty  in  the 
next  succeeding  yeer,  we  will  defar 
taking  the  penalty  to  subsequent  years 
until  it  is  finally  taken  in  full. 

When  do  the  TANF  penalty  provisions 
apply?  (§272.2) 

States  may  implement  the  TANF 
program  at  difhrent  times,  but  no  later 
than  JiUy  1, 1997.  The  Toritories,  Le.. 
Guam,  the  Virgin  Islands,  Puerto  Rico, 
and  American  Samoa,  may  not 
implement  until  July  1, 1997. 

Congress  recogniziad  that,  in  certain 
circumstances.  States  should  face  the 
consequences  for  falling  to  meet  the 
requirements  of  the  penalty  provisions 
from  the  first  day  the  State  operates  the 
TANF  program.  It  also  reco^iized. 
however,  diet  States  needed  some  lead 
time  in  implementing  other  TANF 
requirements. 

Section  116(a)(2]  of  PRWORA  delays 
the  effective  date  of  some  of  the  penalty 
provisions  in  tide  IV-A.  For  those 
provisions  where  the  effective  date  ia 
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not  delayed,  we  believe  that  Congress 
intended  that  a  State  would  be  subject 
to  these  penalties  from  the  first  day  it 
besan  to  operate  TANF. 

Before  we  issue  final  rules.  States 
must  implement  the  TANF  provisions 
in  accordance  with  their  own  reasonable 
interpretation  of  the  statute.  If  we  find 
that  a  State's  actions  are  inconsistent 
with  the  final  regulations,  but  consistent 
with  a  reasonable  interpretation  of  the 
statute,  we  will  not  impose  a  penalty. 
However,  if  we  find  that  a  State  has 
operated  its  TANF  program  in  a  manner 
that  is  not  based  on  a  reasonable 
interpretation  of  the  statute,  we  may 
penalize  the  State. 

How  will  we  determine  if  a  State  is 
subject  to  a  penalty?  (§  272.3) 

We  have  concluded  that  no  one 
method  can  be  used  for  monitoring  State 
performance.  The  following  discussion 
explains  the  different  methods  we  will 
use  to  determine  State  compliance  with 
the  requirements  with  which 
noncompliance  may  lead  to  penalties. 

Using  the  Single  Audit  to  Determine 

Misuse  of  Funds  and  the  Applicability 
of  Certain  Other  Penalties 

We  will  determine  whether  a  State 
has  used  funds  under  section  403  in 
violation  of  title  IV-A  through  an  audit 
conducted  under  the  Single  Audit  Act 
(See  S  273.10  on  Misuse  of  Funds.)  This 
is  the  only  penalty  for  which  Congress 
identified  a  method  for  determining  a 


Under  the  requirements  of  the  Single 
Audit  Act,  States  operating  Federal 
grant  programs  meeting  a  monetary 
threshold  (currently  $100,000.  but  soon 
to  be  $300,000)  must  conduct  an  audit 
under  the  AcL  Most  States  must  audit 
annually:  a  few  may  audit  biennially. 
Because  of  the  substantial  funding 
under  TANF.  all  TANF  States  meet  the 
audit  threshold. 

The  single  audit  is  an  organization- 
wide  audit  that  reviews  State 
performance  in  many  program  areas.  We 
will  implement  the  Single  Audit  Act 
through  use  of  Office  of  Management 
and  Budget  (OMB)  Circular  A-133, 
"Audits  of  States,  Local  Governments, 
and  Non-F^fit  Organizations."  OMB 
recently  revised  the  Circular,  merging 
former  Circulars  A-128  and  A-133, 
because  of  amendments  to  the  Act  in 

1996.  The  new  Circular  was  published 
in  the  Federal  Register  on  June  30, 

1997,  at  62  FR  35277. 

In  conducting  their  audits,  auditors 
use  a  variety  of  tools,  including  the 
statute  and  regulations  for  each  program 
and  a  compliance  supplement  issued  by 
OMB  that  focuses  on  certain  areas  of 
primary  concern  to  that  program.  Upon 


issuance  of  final  regulations,  we  will 
prepare  a  TANF  program  compliance 
supplement,  for  OMB  to  issue,  which 
will  focus  on  those  penalties  for  which 
the  single  audit  will  be  our  primary 
compliance  instrument. 

The  Single  Audit  Act  does  not 
preclude  us  or  other  Federal  offices  or 
agencies,  such  as  the  Office  of  the 
Inspector  General  (OK),  from 
conducting  additional  audits  or  reviews. 
In  fact,  there  is  specific  authority  to 
conduct  such  additional  audits  or 
reviews.  In  particular.  31  U.S.C.  7503(b) 
states: 

(b)  Notwithstanding  subsection  (a),  a 
Fedsral  agency  may  conduct,  or  arrange  for 
additional  audits  that  are  necessary  to  carry 
out  its  responsibilities  under  Federal  law  or 
regulation.  The  provisions  of  this  chapter  do 
not  authorize  any  non-Federal  entity  (or  sub- 
recipient  thereof  to  constrain,  in  any 
manner,  such  agency  from  carrying  out  or 
arranging  for  such  additional  audits,  except 
that  the  Federal  agency  shall  plan  such 
audits  to  not  be  duplicative  of  audits  of 
Federal  awards. 

States  should  note,  therefore,  that  the 
State-conducted  single  audit  will  be  our 
primary  means  for  determining  if  a  State 
has  misused  funds.  We  may,  however, 
through  our  own  audits  and  reviews,  or 
through  OIC  and  its  contractors, 
conduct  audits  or  reviews  of  the  TANF 
program  that  will  not  be  duplicative  of 
single  organization-wide  audit 
activities.  We  may  identify  a  need  to 
conduct  such  audits  as  the  result  of 
complaints  from  individuals  and 
organizations,  requests  by  the  Congress 
to  review  particular  areas  of  interest,  or 
other  indications  of  problems  in  State 
compliance  with  TANF  program 
requirements. 

We  are  proposing  that  the  single  audit 
be  the  primary  means  for  determining 
certain  other  penalties  as  well. 

Where  we  determine  that  a  State  is 
subject  to  a  penalty  for  the  misuse  of 
funds,  we  may  apply  a  second  penalty 
if  we  determine  that  the  State 
intentionally  misused  Federal  TANF 
funds.  The  criteria  for  determining 
"intentional  misuse"  are  found  at 
§273.12.  The  single  audit  will  be  the 
primary  vehicle  for  this  penalty  because 
of  its  link  to  the  determination  of 
misuse  of  funds. 

The  single  audit  will  also  be  the 
primary  means  that  we  use  to  determine 
State  compliance  with  the  following 
three  penalties:  (1)  failure  to  participate 
in  the  Income  and  Eligibility 
Verification  System  (see  §  274.11);  (2) 
failure  to  comply  with  paternity 
establishment  and  child  support 
enforcement  requirements  under  title 
IV-D  of  the  Act  (see  §  274.31);  and  (3) 
failure  to  maintain  assistance  to  an  adult 


single  ctistodial  parent  who  cannot 
obtain  child  care  for  a  child  under  age 
six  (see  §  274.20).  For  these  process- 
foctised  penalties,  we  determined  that 
we  could  make  appropriate  use  of  the 
single  audit  to  monitor  State 
compliance. 

The  audit  compliance  supplement 
will  include  guidance  to  auditors  on 
how  to  monitor  these  areas.  As  in  the 
case  of  the  misuse-of-funds  penalty,  we 
may  conduct  other  reviews  and  audits, 
if  necessary.  For  example,  the  penalty 
for  a  State's  feilure  to  maintain 
assistance  to  an  adult  single  custodial 
parent  who  cannot  obtain  child  care  is 
an  area  where  we  anticipate  that  we 
could  receive  complaints  from 
individuals  and  organizations.  A 
nimiber  of  substantiated  complaints 
may  indicate  that  an  additional  review 
may  be  warranted. 

Use  of  Data  Collection  and  Reporting  for 
Determining  Applicability  of  Cwtain 
Penalties 

We  will  monitor  State  compliance 
with  the  penalties  for  failure  to  satisfy 
minimum  participation  rates  (see 
§  271.21)  and  failure  to  comply  with  the 
five-year  limit  on  Federal  assistance 
primarily  through  the  information 
required  to  be  reported  by  section  411(a) 
(i.e..  State  reporting  of  disaggregate  case 
record  information).  (See  part  275  of  the 
proposed  rule  for  the  proposed  data 
collection  and  reporting  requirements.) 

We  believe  that  Congress  intended 
that  the  data  elements  in  section  411(a) 
be  used  to  ga^iOT  information  for  these 
two  p>enalty  areas.  Thus,  we  concluded 
that  the  section  411(a)  data  collection 
tools  would  be  our  primary  means  for 
determining  these  penalties.  We  may 
also  need  to  conduct  reviews  in  the 
future  to  verify  the  data  submitted  by 
States,  partictdarly  in  these  two  areas 
where  a  fiscal  penalty  is  applicable. 
States  should  maintain  records  to 
adequately  support  any  report  in 
accordance  with  45  CFR  92.42.  States 
may  not  revise  the  sampling  frames  or 
program  designations  for  cases  in  the 
quarterly  TANF  and  TANF  MOE  Data 
Reports  retroactively  (i.e.,  after 
submission). 

Accurate  data  are  essential  if  we  are 
to  apply  penalties  fairly.  If  the  State 
submits  insufficient  data  to  verify  its 
compliance  with  the  requirements,  or  if 
we  determine  that  a  State  can  not 
adequately  document  data  it  has 
submitted  showing  that  it  has  met  its 
participation  rates  or  the  five-jrear  time 
limit,  we  will  enforce  the  participation 
rate  penalty  or  five-3rear  time  limit 
penalty. 

In  our  consultations,  some 
participants  recommended  that  the 
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single  audit  be  the  means  for 
determining  all  the  penalties.  However, 
since  States  must  otherwise  report  the 
data  that  directly  speak  to  their 
compliance  in  these  two  areas,  and 
timely  determination  of  State 
compliance  is  necessary,  we  did  not 
accept  that  recommendation  and  have 
proposed  to  rely  on  the  quarterly  repents 
required  under  part  275  of  the  proposed 
rule. 

TANF  MOE  and  Contingency  Fund 
MOE  Penalties,  and  Faihire  to  Replace 
Grant  Reductions  Penalty 

All  States  are  subject  to  the  TANF 
MOE  poaalty  for  fidlure  to  mwintafa  a 
certain  level  (i.e.,  75  or  80  percent)  of 
historic  effort  Those  States  that  choose 
to  receive  contingency  funds  under 
section  403(b)  are  subject  to  a  separate 
maintenance-of-e£fort  penally  for  fdhue 
to  majntafn  100  percent  of  historic 
effort. 

We  have  developed  a  proposed  TANF 
FfaMndel  Report  (see  Appendix  D  of 
part  275).  We  designed  ^is  report  to 
gather  infimnatian  requiied  under 
aeettoDS  403(b)(4).  40S(c)(D.  409(aXl). 
409W(7).  411(«K2).  411(aK3).  411(aK5). 
innhidfng  data  on  administrative  costs, 
types  of  Slate  axpenditmBs,  and 
tnasttknal  services  far  fi»in*B««  no 
lengsr  rscehring  assistance.  H  will  also 
gather  ftnancial  infonnation  to  enable  ns 
to  award  grant  fcmds,  close  out 

■cpnomta,  an«t  miiag*  nthmr  fJiMinrfal 
aspects  of  the  TANF  program.  In 
addition,  we  wrill  be  using  this  report  to 
moadtor  Stats  compliance  with  die 
TANF  and  Contingency  Fund  MOE 
raipiirements  and  to  aid  us  in 
datonining  If  Federal  TM9F  fluids 
have  been  used  pioperiy. 

Consistent  with  section  5S06(a)  (rf 
Pub.  L.  105-33,  the  TANF  Financial 
Rqicnt  is  due  45  days  after  the  end  of 
each  quarter.  Upon  receipt  of  the  rspcHt 
for  tibe  fourth  quarter,  i.e.,  by  November 
14,  we  win  have  State-reported 
information  indicating  whether  or  not 
the  Stats  met  its  MOE  requirements. 

On  die  TANF  Rnancid  Report.  States 
will  infocm  us  of  die  amount  of 
expenditures  th^  have  made  for  TANF 
and  Contingency  Fund  MOE  purposes. 
Fcv  the  TANF  MOE,  States  must  inform 
us  of  the  amount  of  expenditures  made 
in  the  State  TANF  program  and  in 
separate  State  programs.  (See  part  274. 
smipart  B,  for  more  information  on  the 
Continaency  Fund  MOE  requirement) 

For  the  TANF  MOE,  we  are  proposing 
to  require  a  supplemental  report  that 
must  accompany  the  fourth  quarter 
TANF  Hnancial  Report.  The 
supplemental  report  (or  addendiun)  will 
include  a  description  of  the  TANF  MOE 
expenditures  that  States  have  made 


imder  separate  programs,  i.e.,  not  as  part 
of  their  State  TANF  programs.  (See 
§S  273.7  and  275.9(a)  for  mora 
information  on  the  contents  of  this 
supplemental  report) 

If  we  reduce  a  State's  SFAG  as  the 
result  of  a  penalty,  the  State  is  requiied 
to  expend  an  eqiial  amount  of  its  own 
funds  for  the  fiscal  year  in  which  the 
reduction  is  made.  U  the  State  fails  to 
replace  the  funds  through  these  State- 
onfy  expendituies,  as  required,  the  State 
is  subject  to  the  penalty  al 
%  272.(lMaKl2),  i.e.,  an  anwunt  of  up  to 
two  percent  of  the  adjusted  SFAG  and 
the  amount  not  expended  to  replace  the 
reduction  to  the  SFAG  due  to  the 
penalty. 

We  will  use  die  TANF  Financial 
Report  (or  Territorial  Financial  RepcMt) 
to  detaawne  if  a  State  has  complied 
with  these  jMOvisions.  bistructions  to 
the  TAIV  Financial  Report  in  Appendix 
D  reqnin  States  to  inrlade  amoimts  that 
they  are  required  to  coBtrfiiute  as  a 
rssuh  of  a  penalties  taken  agsinst  the 
State.  (A  similar  requirement  %vill  be 
incluitod  in  the  Teiiitmial  Financial 
ReporL) 

As  in  te  case  of  die  psnalties  for 
faihue  te  meet  the  pwlldpation  rates  w 
comply  with  the  five-year  limit  on 
assistance,  our  psoj^aui  management 
respouBibiUtles  may  reqsire  us  to  verify 
die  data  sufaniittBd  by  SMss  on  the 
TAiW  Financial  Rsperl.  particularly 
data  on  hlOfe  expendiluMB  and 
"replacement  fimds."  Slates  should 
maintein  records  in  aceatdance  with  45 
CFR  92,42.  As  we  have  sIMed,  accurate 
date  are  essential  if  we  aaa  to  determine 
State  compliance.  If  the  Stete  submits 
insuiBcisnt  MOE  dete  to  verify  ite 
oompHenoe  at  if  we  '<«^prp<"«»  that  the 
State  can  not  adequatriy  document  date 
it  has  sidimitted  showing  that  it  has  met 
ito  MOE  requirements,  we  will  apply  the 
penalties  for  failure  to  meet  the  TANF 
and  Contingency  Fund  M(X 
requiaements.  For  the  TANF  MOE,  we 
may  have  to  estimate  dw  actual  level  oi 
qualifying  MOE  ejqpeiiditoires.  We 
would  thai  base  the  amoont  of  the 
penalty  on  the  degree  to  wdiich  we 
believe  the  date  are  inaccurate. 

Federal  Loan  Repayment 

We  wiU  penalize  States  for  failing  to 
repey  a  loan  provided  under  section  406 
(see  §  274.40).  A  specific  vehicle  for 
determining  a  State's  compliance  with 
this  requirements  is  unnecessary.  In  our 
loan  agreements  writh  States,  we  will 
specify  due  dates  for  the  repayment  of 
the  loans  and  will  know  if  payments  are 
not  made. 


Penalfy  for  Reporting  Late 

We  will  penalize  Stetes  for  failing  to 
submit  a  report  required  under  section 
411(a)  by  the  esteblished  due  dates  (see 
§§  275.4  and  275.7).  As  noted  before,  we 
are  requiring  that  the  reports  must  not 
only  be  timriy,  but  they  must  also  be 
complete  and  accurate.  Thus,  we  may 
take  actions  to  review  the  acctiracy  of 
date  reporting  if  appropriate.  If  we 
determine  that  the  date  required  under 
section  411(a)  are  incomplete  or 
inaccurate,  we  may  apply  the  penalty 
Cor  failing  to  submit  a  report  As 
discussed  above,  if  the  data  that  are 
inaccurate  or  incomplete  pertain  to 
other  penalties  (i.e.,  the  participation 
rate,  the  five-)rear  time  limit  on 
assistance,  or  the  TANF  MOE  and 
ConttngBncy  Fund  MOE  requiramente). 
we  wiU  appfy  the  penalties  associated 
wiui  these  requueiueuts. 

Additional  Single  Audit  Discussion 

Although  we  are  proposing  that  the 
single  sudit  be  the  primary  means  to 
deteimfiie  certain  specific  penalties,  if  a 
single  audit  detecta  the  lack  of  Stete 
compliance  in  other  penalty  areas,  e.g., 
the  five-j^aar  limit  on  Federal  assistance, 
we  cumot  ignore  those  findings. 
Therefore,  we  will  also  impose  a  penalty 
based  on  the  single  audit  finttinga  in 
such  other  penalty  areas. 

For  most  programs,  other  than  TANF, 
the  Single  Audit  Act  procedures  provide 
far  disallowance  in  cases  of 
substantiated  monetary  findings. 
However,  in  accordance  with  section 
409(a),  we  will  be  taking  penalties, 
rather  dian  disallowances,  under  TANF. 
When  the  single  audit  determines  a 
specific  penalfy,  the  penalfy  amount 
that  we  will  appfy  is  the  peoialfy  Amtn^pt 
assocteted  with  the  specific  penalfy 
provision  or  provisions,  for  example, 
misuse  of  funds  and  failure  to  end 
fsdeial  assistance  after  60  months  of 
receipt  Likewise,  where  we,  or  OIG, 
conduct  an  audit  or  review,  the  penalfy 
amount  that  will  apply  is  the  penalfy 
amotmt  associated  with  the  specific 
penalfy  or  penalties  tmder  section  40S. 

Regardless  of  how  we  determine  that 
a  State  is  subject  to  a  penalfy,  the 
detmnination  of  whether  a  Stete  may 
invoke  the  reasonable  cause  exception 
or  enter  into  a  corrective  compliance 
plan  depends  on  the  specific  penalfy 
provision.  Stetes  cannot  avoid  all 
penalties  through  the  reasonable  cause 
exception  or  a  corrective  compliance 
plan  (see  §272.4). 
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What  happens  if  we  determine  that  a 
State  is  subject  to  a  penalty?  (§  272.4) 

Notification  to  the  State 

If  we  determine  that  a  State  is  subject 
to  a  penalty,  we  will  send  the  State  a 
notice  that  it  has  Cailed  to  meet  a 
requirement  under  section  409(a).  This 
notice  will:  (1)  specify  the  penalty 
provision  at  issue,  including  the 
applicable  penalty  amount;  (2)  specify 
the  source  and  reasons  for  our  decision; 
(3)  explain  how  and  when  the  State  may 
submit  a  reasonable  cause  justification 
under  409(b)  and/or  corrective 
compliance  plan  under  409(c);  and  (4) 
invite  the  State  to  present  its  arguments 
if  it  believes  that  the  data  or  method  we 
used  were  in  error  or  were  insufficient, 
or  that  its  actions,  in  the  absence  of 
Federal  regulations,  were  based  on  a 
reasonable  interpretation  of  the  statute. 

Process  When  Both  Reasonable  Cause 
and  Corrective  Compliance  Plan 
Provisions  Apply 

For  penalties  where  the  reasonable 
cause  and  the  corrective  compliance 
plan  provisions  both  apply,  we  are 
proposing  that  a  State  submit  to  us  both 
its  justification  for  reasonable  cause  and 
corrective  compliance  plan  within  60 
days  of  receipt  of  our  notice  of  failure 
to  comply  with  a  requirement.  The 
objective  of  this  proposal  is  to  expedite 
the  resolution  of  State  failure  to  meet  a 
requirement 

A  State  may  choose  to  submit  a 
reasonable  cause  justification  without  a 
corrective  compliance  plan.  In  this  case, 
we  will  notify  the  State  if  we  do  not 
accept  the  State's  justification  of 
reasonable  cause.  Our  notification  will 
also  inform  the  State  that  it  has  an 
opportunity  to  submit  a  corrective 
compliance  plan.  The  State  will  then 
have  60  days  from  the  date  it  receives 
the  notification  to  submit  a  corrective 
compliance  plan.  (Under  this  scenario, 
we  will  send  the  State  two  notices — the 
first  will  inform  the  State  that  it  may  be 
subject  to  a  penalty,  and  the  second  will 
inform  the  State  that  we  determined  that 
it  did  not  have  reasonable  cause.) 

A  State  may  also  choose  to  submit 
only  a  corrective  compliance  plan  if  it 
believes  that  the  reasonable  cause 
factors  do  not  apply  in  a  particular  case. 

Process  When  the  Reasonable  Cause 
and/or  Corrective  Compliance  Plan 
Provisions  Do  Not  Apply 

The  reasonable  cause  and  corrective 
compliance  plan  provisions  in  the 
statute  do  not  apply  to  five  penalties: 

(1)  failure  to  repay  a  Federal  loan  on 
a  timely  basis;  (2)  failure  to  maintain  the 
applicable  percentage  of  historic  State 
expenditures  for  the  TANF  MOE 


requirement;  (3)  bilure  to  maintain  100 
percent  of  historic  State  expenditures 
for  States  receiving  Contingency  Funds; 
(4)  failure  to  expend  additional  state 
funds  to  replace  grant  reductions  due  to 
the  imposition  of  one  or  more  penalties 
listed  in  §  272.1;  and  (5)  failure  to 
maintain  80,  or  75  percent,  as 
appropriate,  of  historic  State 
expenditures  during  a  year  in  which  a 
WeUare-to-Work  grant  is  received. 

Due  Dates 

States  must  postmark  their  responses 
to  our  notification  within  60  days  of 
their  receipt  of  our  notification. 

If,  upon  review  of  the  State's 
8ubmittal(8),  we  find  that  we  need 
additional  information,  the  State  must 
provide  the  information  within  two 
weeks  of  the  date  of  our  request  This  is 
to  make  sure  we  are  able  to  respond 
timely. 

Under  what  general  circiunstances  will 
we  determine  that  a  State  has  reasonable 
cause?  (§272.5) 

Two  provisions  in  section  409,  the 
reasonable  cause  and  corrective 
compliance  provisions,  could  result  in 
our  decision  to  excuse  or  reduce  a 
penalty.  After  reviewing  these 
provisions,  we  decided  that  we  should 
not  consider  the  reasonable  cause 
exception  in  isolation.  Rather,  we  view 
it  in  conjunction  with  the  provision  for 
developing  corrective  compliance  plans. 
In  drafting  this- proposed  regulation,  we 
have  acknowledged  the  new  Federal 
and  State  roles  under  TANF  and  worked 
to  minimize  adversarial  Federal-State 
issues.  Chir  primary  task  is  to  help  each 
State  operate  the  most  effective  program 
it  can  to  meet  the  needs  of  its  caseload 
and  the  goals  of  the  law.  Through  these 
rules,  we  hope  to  focus  States  on 
positive  steps  that  they  should  take  to 
correct  situations  that  resulted  in  a 
determination  that  they  are  subject  to  a 
penalty  rather  than  let  them  simply 
avoid  the  penalty.  As  such,  we  consider 
it  more  appropriate  to  emphasize  the 
use  of  the  corrective  compliance  plan 
process  over  the  reasonable  cause 
exception.  Consequently,  we  have 
drafted  a  more  limited  list  of  reasonable 
cause  criteria  than  some  suggested 
during  our  consultations. 

PRWORA  did  not  specify  any 
definition  of  reasonable  cause  or 
indicate  what  factors  we  should  use  in 
deciding  whether  to  grant  a  reasonable 
cause  exception  for  a  penalty.  During 
our  deliberations  on  reasonable  cause 
factors,  we  considered  the  diverse 
opinions  expressed  diiring  our 
consultation  process,  as  well  as  the  need 
to  support  the  commitment  of  Congress, 
the  Administration,  and  States  to  the 


work  and  other  objectives  of  the  TANF 
program.  In  keeping  with  these 
objectives,  we  are  proposing  a  limited 
number  of  reasonable  cause  factors  for 
circumstances  that  are  beyond  a  State's 
control,  and  placing  a  greater  emphasis 
on  corrective  solutions  for  those 
cinnmistances  a  State  can  control.  We 
strongly  believe  that  States  must  correct 
problems  that  detract  from  moving 
fiamilies  &om  welfare  to  self-sufficiency. 

In  the  discussion  that  follows,  we  wul 
describe:  (1)  the  factors  that  we  will 
consider  in  deciding  whether  or  not  to 
excuse  a  penalty  based  on  a  State's 
claim  of  reasonable  cause;  (2)  the 
contents  of  an  acceptable  corrective 
compliance  plan;  and  (3)  the  process  for 
applying  these  provisions.  Chir  proposal 
attempts  to  treat  these  two  provisions  as 
part  of  an  integrated  process. 

We  are  proposing  factors  that  would 
be  applicable  to  all  penalties  for  which 
the  reasonable  cause  provision  applies. 
We  generally  limit  reasonable  cauae  to 
the  following:  (1)  natural  disasters  and 
other  calamities  (e.g.,  hurricanes, 
tornadoes,  earthquakes,  fires,  floods, 
etc.)  whose  disruptive  impact  was  so 
significant  as  to  cause  the  State's  failure 
to  meet  a  requirement;  (2)  formally 
issued  Federal  guidance  that  provided 
incorrect  information  resulting  in  the 
State's  failure;  and  (3)  isolated,  non- 
recurring problems  of  minimal  impact 
that  are  not  indicative  of  a  systemic 
problem  (e.g.,  although  a  State's  policies 
and  procedures,  including  a 
computerized  kick-out  system,  require 
that  Federal  TANF  assistance  be  time- 
limited  to  five  years,  ten  families 
somehow  slip  through  and  receive 
assistance  for  longer  than  five  years). 

We  are  also  proposing  a  separate 
factor  that  would  apply  in  cases  when 
the  State  fails  to  satisfy  the  minimum 
participation  rates,  and  another  specific 
factor  that  would  apply  to  cases  when 
the  State  fails  to  meet  the  five-year  limit 
We  discuss  specific  factors  in  our 
preamble  discussion  of  §§  271.52  and 
274.3. 

We  will  not  grant  a  State  reasonable 
cause  to  avoid  the  time-limit  penalfy  or 
any  of  the  three  penalties  related  to 
work  if  we  detect  a  significant  pattern 
of  diversion  of  families  to  separate  Stete 
programs  that  achieves  the  efiiect  of 
avoiding  the  work  participation  rates. 
As  we  indicated  in  program 
announcement  TANF-ACF-^A-97-1, 
we  do  not  believe  Congress  intended  a 
State  to  use  separate  Stete  welfare 
programs  to  avoid  TANF's  focus  on 
work. 

Likewise,  as  discussed  previously,  we 
will  not  grant  a  Stete  reasonable  cause 
to  avoid  the  penalty  on  work 
participation,  failure  to  enforce  child 
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support  cooperation,  time  limits  or 
failure  to  impose  work  sanctions  if  we 
detect  a  significant  pattern  of  diveraion 
of  fiamilies  to  separate  Stete  programs 
that  has  the  efliBCt  of  diveiting  the 
Federal  share  of  child  support 
collections. 

In  determining  reasonable  cause,  we 
will  consider  the  efforts  the  Stete  made 
to  meet  the  requirement  We  will  also 
take  into  consideration  the  duration  and 
severity  of  the  drcimistances  that  led  to 
the  State's  failure  to  achieve  the 
requirement 

'The  burden  of  proof  rests  with  the 
Stete  to  explain  hilly  what 
dicumstances,  events,  or  other 
occurrences  constitute  reasonable  cause 
with  reference  to  ite  failure  to  meet  a 
particular  requirement  The  Stete  must 
provide  us  with  sufficient  relevant 
infbrmation  and  documentetion  to 
substantiate  its  claim  of  reasonable 
cause.  If  we  find  that  the  Stete  has 
raasonable  cause,  we  will  not  impose 
the  penalfy. 

What  if  a  Stete  does  not  demonatrats 
reasonable  cause?  (§  272.6) 

As  noted,  section  409(c),  as  amended 
by  section  5506  of  Pub.  L.  105-33, 
provides  that  prior  to  imposing  a 
penalfy  against  a  Stete,  we  will  notify 
the  Stete  of  the  violation  and  allow  the 
Stete  the  oppoitunify  to  enter  into  a 
corrective  compliance  plan.  The  State 
will  have  60  days  from  die  date  it 
receives  our  notice  of  a  violation  to 
submit  a  corrective  compliance  plan  if 
it  does  not  claim  reasonable  cause  or  if 
it  claims  reasonable  cause 
simultaneously  with  ite  collective 
compliance  plan.  If,  in  response  to  our 
notice  of  a  violation,  the  ^te  initially 
submite  only  a  claim  of  reasonable 
cause,  and  if  we  deny  this  claim,  the 
Stete  has  60  days  frtun  the  date  it 
receives  our  (second)  notice  denying  die 
claim  to  submit  ■  corrective  compliimce 
plan.  If  an  acceptable  corrective 
compliance  plan  is  not  submitted  on 
time,  we  will  assess  the  penalfy 
immediately.  CXitside  of  the  noticeCs)  we 
will  not  remind  the  Stete  that  the 
corrective  compliance  plan  is  due. 

The  corrective  compliance  plan  must 
identify  the  milestones,  including 
interim  process  and  outcome  goailb.  the 
Stete  will  achieve  to  assure  that  it  will 
fully  conect  ox  diacontinne  the  violation 
within  the  time  period  specified  in  the 
plan.  In  order  to  highlight  the 
importance  of  the  plan,  it  must  also 
include  a  certification  by  the  Governor 
that  the  Stete  is  committed  to  correcting 
or  discontinuing  the  violation  in 
accordance  with  the  plan. 

We  recognize  that  each  plan  will  be 
specific  to  the  violation  (or  penalfy)  and 


that  each  Stete  operates  ite  TANF 
program  in  a  unique  manner.  Thus,  we 
will  review  each  plan  on  a  case-by-case 
basis.  Chir  determination  to  acc^t  a 
plan  will  be  guided  by  the  extent  to 
which  the  State's  plan  indicates  that  it 
will  completely  correct  or  discontinue, 
as  appropriate,  the  situation  laaHing  to 
thepenalfy. 

Tne  steps  a  Stete  takes  to  correct  or 
discontinue  a  violation  may  vary.  For 
example,  where  a  Stete  is  penalized  for 
misusing  Federal  TANF  funds,  we  will 
expect  it  to  remove  this  expenditure 
from  ite  TANF  accounting  records 
(charging  it  to  Stete  funds,  as  allowable) 
and  provide  steps  to  assure  that  such  a 
problem  does  not  recur.  Where  a  Stete 
has  reduced  or  denied  assistance 
improperly  to  a  single  custodial  parent 
who  could  not  find  child  care  for  a  child 
under  six.  correcting  the  violation  may 
require  that  the  Stete  reimburse  a  parent 
retroactively  for  the  assistance  that  was 
improperly  denied.  The  Stete's 
corrective  compliance  plan  would  also 
have  to  describe  the  steps  to  be  taken  to 
prevent  such  problems  in  the  future. 

Section  409(c)(3)  requires  that  a 
violation  be  corrected  or  discontinued, 
as  appropriate,  "in  a  timely  manner."  A 
Stete's  timely  cortecticm  of  the  problem 
or  discontinuance  of  an  improper  action 
is  critical  to  assure  that  die  Stete  is  not 
subject  to  a  subsequent  penalfy.  At  the 
same  time,  we  recognize  that  the  causes 
of  violations  will  vary  and  we  cannot 
expect  all  violations  to  be  rectified  in 
the  same  time  frame.  Thus,  we  do  not 
Mrant  to  unduly  restrict  the  duration  of 
corrective  compliance  plans.  At  the 
same  time,  we  do  not  want  to  aUow 
Stetes  to  prolong  the  corrective 
compliance  process  indefinitely  and 
leave  problems  unresolved  into  another 
fiscal  year.  Therefore,  we  are  proposing 
that  the  period  covered  by  a  corrective 
compliance  plan  end  no  later  than  six 
months  after  the  date  we  acc^t  a  State's 
corrective  compliance  plan. 

We  believe  that  for  most  violations, 
Stetes  will  have  some  prior  indication 
that  a  problem  existe  and  will  be  able 
to  begin  addressing  ite  problems  during 
the  pniod  before  the  deadline  for 
submitting  ite  corrective  compliance 
plan.  Therofne.  we  think  it  fair  that  the 
corrective  compliance  plan  period 
extend  no  more  than  six  months  from 
the  date  when  we  acc^t  the  Stete's 
plan;  this  period  should  provide  the 
Stete  sufficient  time  in  which  to  correct 
or  discontinue  violations. 

We  would  like  to  hear  commente  from 
Stetes  and  other  interested  parties  on 
this  proposal  to  restrict  the  time  period 
for  a  corrective  compliance  plan.  We 
will  consider  all  commente  and 
suggestions  we  receive  on  this  matter. 


Corrective  Compliance  Plan  Review 

We  propose  to  consult  with  States  on 
any  modifications  to  the  corrective 
compliance  plan  and  seek  mutual 
agreement  on  a  final  plan.  Such 
consultetion  will  occur  only  during  the 
60-day  period  specffied  in  the  law.  Any 
modifications  to  the  Stete's  corrective 
compliance  plan  resulting  from  such 
consultetion  will  constitute  the  Stete's 
final  corrective  compliance  plan  and 
will  obligate  the  Stete  to  take  such 
corrective  actions  as  specified  in  the 
plan. 

We  may  either  accept  or  reject  the 
State's  corrective  compliance  plan 
within  the  60-day  period  that  begins  on 
the  date  that  we  receive  the  plan.  If  a 
Stete  does  not  agree  to  modify  ite  plan 
as  we  reccHnmend,  we  may  reject  the 
plan.  If  we  reject  the  plan,  we  will 
immediately  notify  the  Stete  that  the 
penalfy  is  imposed.  The  Stete  may 
appeal  our  decision  to  impose  the 
poialfy  in  a<xordance  with  the 
provisions  of  section  410  of  the  Act  and 
the  proposed  regulations  at  §  272.7.  If 
we  have  not  taken  an  action  to  reject  a 
plan  by  the  end  of  the  60-day  period, 
the  plan  is  accepted,  as  required  by 
section  409(c)(1)(D). 

If  a  Stete  conecte  or  discontinues,  as 
appropriate,  the  violations  in 
accordance  with  ite  corrective 
compliance  plan,  we  v«rill  not  impose 
the  penalfy.  The  stetute  permite  us  to 
collect  some  or  all  of  the  penalfy  if  the 
Stete  has  failed  to  correct  or  discontinue 
the  violation.  Therefore,  under  limited 
circumstances,  we  may  reduce  the 
amoimt  of  the  penalfy  if  the  violation 
has  not  been  fully  rectified,  based  on 
one  or  more  of  the  following  situations: 
(1)  the  Stete  made  substantial  progress 
in  correcting  or  discontinuing  the 
violation;  or  (2)  a  natural  disaster  or 
regional  recession  prevented  the  State 
from  coming  into  foil  compliance. 

As  discussed  previously,  we  are 
proposing  that,  for  certain  penalties,  we 
would  not  grant  a  Stete  a  reduced 
penalfy  through  corrective  compliance 
if  we  detect  a  significant  pattern  of 
diversion  of  cases  to  separate  Stete 
programs  that  result  in  avoidance  of  the 
work  requirmnente  or  diversion  of  the 
Federal  share  of  child  support 
collections  unless  the  Stete  discontinues 
the  diversion  during  the  corrective 
compliance  period.  A  Stete  wishing  to 
receive  one  of  these  reductions  should 
address  ite  plans  to  discontinue  the 
diversion  during  the  corrective 
compliance  period  and  provide 
evidence  of  the  discontinuation. 
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How  can  a  State  appeal  our  decision  to 
take  a  penalty?  (§  272.7) 

Once  we  make  a  final  decision  to 
impose  a  full  or  partial  penalty,  we  will 
notify  the  State  that  we  will  reduce  the 
State's  SFAG  payable  for  the  quarter  or 
the  fiscal  year  and  inform  the  State  of 
its  right  to  appeal  to  the  Departmental 
Appeals  Board  (the  Board). 

Section  410  provides  that  the 
Secretary  will  notify  the  chief  executive 
officer  of  the  State  of  the  adverse  action 
within  five  days.  This  provision  covers 
any  adverse  actions  with  respect  to  the 
State  TANF  plan  or  the  imposition  of  a 
penalfy  under  section  409. 

Within  60  days  after  the  date  a  State 
receives  this  notice,  the  State  may  file 
an  appeal  of  the  action,  in  whole  or  in 
part,  to  the  Board.  As  Congress  only 
allowed  60  days  for  the  Board  to  reach 
a  decision  following  the  appeal,  it  is 
evident  they  intended  a  very 
streamlined  procedure.  Therefore,  the 
State's  appeal  must  include  all  briefe 
and  supporting  documentation  for  its 
case  when  it  files  its  appeal.  A  copy  of 
the  appeal  should  be  sent  to  the  C)ffice 
of  the  General  Coiuisel,  Children, 
Families  and  Aging  Division,  Room 
411-D,  200  Independence  Avenue, 
S.W.,  Washington.  DC.  20201.  ACF 
must  file  its  reply  brief  and  supporting 
dociunentation  within  30  days  after  a 
State  files  its  appeal.  Further  briefing 
and  argument  will  be  at  the  discretion 
of  the  Board.  A  State's  appeal  to  the 
Board  will  also  be  subject  to  the 
following  regulations  at  pcut  16  of  title 
45:  §§  16.2, 16.9, 16.10.  and  16.13- 
16.22. 

Section  410(b)(2)  provides  that  the 
Board  will  consider  an  appeal  on  the 
basis  of  documentation  the  State 
submits,  along  with  any  additional 
information  required  by  the  Board  to 
support  a  final  decision.  In  deciding 
whether  to  uphold  an  adverse  action  or 
any  portion  of  such  action,  the  Board 
will  conduct  a  thorough  review  of  the 
issues  and  make  a  final  determination 
within  60  days  after  the  appeal  is  filed. 
The  filing  date  will  be  the  date  that 
materials  are  received  by  the  Board  in 
a  form  acceptable  to  it.  The  60  days  may 
be  tolled  by  the  Board,  for  a  reasonable 
period,  if  it  determines  it  needs 
additional  documentation  to  reach  a 
decision. 

Finally,  a  State  may  obtain  judicial 
review  of  a  final  decision  by  the  Board 
by  filing  an  action  within  90  days  after 
the  date  of  the  final  decision.  States  may 
file  either  with  the  district  court  of  the 
United  States  in  the  judicial  district 
where  the  State  Agency  is  located  or  in 
the  United  States  District  Court  for  the 
District  of  Columbia.  The  district  courts 


will  review  the  final  decision  of  the 
Board  on  the  record  established  in  the 
administrative  proceeding,  to  determine 
if  it  is  arbitrary,  capricious,  an  abuse  of 
discretion  or  otherwise  not  in 
accordance  with  law,  or  unsupported  by 
substantial  evidence.  The  court's  review 
will  be  on  the  basis  of  the  dociunents 
and  supporting  data  submitted  to  the 
Board. 

What  is  the  relationship  of  continuing 
waivers  on  the  penalty  process  for  work 
participation  and  time  limits?  (§  272.8) 

States  that,  in  accordance  with  section 
415  of  the  Act.  continue  waivers  may 
operate  under  a  different  set  of 
requirements  in  determining  the 
calnUation  of  work  participation  rates 
and/or  applicabilify  of  time  limits. 
Providing  this  flexibility  is  an  important 
aspect  of  encouraging  States  who  have 
been  innovative  in  implementing 
welfare  reform  to  continue  those 
endeavors  and  test  their  results. 
However,  this  flexibility  must  also  be 
balanced  with  accountability  to  the 
purposes  of  TANF,  particularly  those  of 
encouraging  work  and  focusing  TANF 
on  the  provision  of  temporary  support 
to  femilies  as  they  move  to  self- 
sufficiency.  To  address  this  balance,  we 
will:  (1)  require  Governors  to  certify 
waivOT  inconsistencies  a  State  believes 
apply;  (2)  treat  a  State's  Eailiue  to  meet 
work  participation  rates  or  time  limit 
requirements  in  a  modified  manner  for 
States  continuing  waivers  that  are 
inconsistent  with  TANF;  and  (3)  publish 
information  related  to  a  State's  success 
in  meeting  work  participation  rates  and 
time-limit  restrictions,  as  measured 
against  both  TANF  and  waiver 
requirements.  Further,  if  this 
information  indicates  that  States 
continuing  waivers  inconsistent  with 
TANF  perform  significanUy  below 
States  operating  fully  imder  TANF  we 
will  consider  seeking  legislative  changes 
regarding  State  authorify  to  continue 
waivers  policies  inconsistent  with 
TANF. 

Governor's  Certification 

Because  the  inconsistent  waiver  will 
constitute  an  alternative  requirement,  it 
is  important  to  establish  the  specific 
extent  of  applicabilify  of  waiver 
inconsistencies  and  their  related 
purpose.  Consequentiy,  §  272.8  requires 
Governors  to  certify  to  the  Secretary,  up- 
front and  in  writing,  the  specific 
inconsistencies  that  the  State  chooses  to 
continue  and  the  reasons  for  continuing 
the  alternative  waiver  requirements, 
including  how  their  continuation  is 
consistent  with  the  purposes  of  the 
waiver.  As  indicated  in  our  definitions 
of  waiver  and  inconsistency  at  §  270.30. 


we  wiU  not  recognize  inconsistencies 
related  to  continuation  of  alternative 
waiver  requirements  for  the  explicit 
purpose  of  avoiding  penalties  for  failing 
to  meet  the  work  participation  rate  or 
implement  the  time  limit  as  these  were 
not  part  of  the  original  purpose  of  the 
waiver.  The  Governor's  certification  of 
waiver  inconsistencies  must,  consistent 
with  the  approved  waivers,  describe  the 
standards  the  State  will  use  in:  (1) 
assigning  individuals  to  alternative 
waiver  work  activities  or  to  an 
alternative  number  of  hours  of  work; 
and  (2)  determining  exemptions  from  or 
extensions  to  the  time  limit. 

For  additional  discussion  of  what  are 
waiver  inconsistencies  in  work 
participation  and  time  limits,  see 
§§  270.30,  271.60  and  274.1(e). 

Penalfy  Process  for  States  Continuing 
Waivers 

States  operating  imder  alternative 
waiver  requirements  are  at  an  advantage 
compared  to  other  States  in  being  able 
to  meet  participation  rates  and  comply 
with  time  limit  requirements.  For 
example,  a  State  with  a  waiver  allowing 
unlimited  job  search  has  more  options 
in  how  it  can  assign  work  and  trainiixg 
activities  to  meet  work  participation 
requirements.  Similarly,  a  State 
continuing  waiver  policies  that  exempt 
a  portion  of  its  cases  which  include  an 
adult  recipient  from  the  time  limit  will 
have  a  lower  percentage  of  families 
reaching  the  60-month  time  limit  and 
therefore  less  difficult  decisions  in 
granting  applicable  hardship  extensions. 

We  have  taken  this  advantage  into 
consideration  and  determined  that 
States  continuing  waivers  in  either  of 
these  areas  will  not  be  eligible  for  a 
reasonable  cause  exception  fiom  a 
related  work  participation  or  time-limit 
penalfy.  Nor  will  they  be  eligible  for  a 
work  participation  rate  penalfy 
reduction  based  on  severify  of  the 
failure  or  under  our  discretionary 
authorify,  as  otherwise  allowed  in 
accordance  with  §  271.51(b)(3)  or  (c). 
Given  the  State's  advantage  compared  to 
States  operating  fully  under  TANF 
rules,  neither  a  reasonable  cause 
exception  nor  a  reduction  in  the  penalfy 
is  warranted. 

Further,  in  developing  a  corrective 
compliance  plan  to  address  failure  to 
meet  work  participation  requirements  or 
adhere  to  the  restriction  on  the 
percentage  of  families  receiving  TANF 
benefits  in  excess  of  60  months,  we  will 
require  that  States  consider 
modification  of  its  alternative  waiver 
requirements  as  part  of  the  plan.  In 
making  this  consideration,  we  will 
expect  States  to  assess  whether 
ccmtinuing  any  of  their  waiver  policies 
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hinders  their  abilify  to  achieve 
compliance.  If  the  State  continues 
waivers  related  to  the  failure  to  achieve 
compliance  with  the  work  requirements 
deaaribed  in  subparts  B  and  C  of  part 
271  or  the  time  limits  described  in 
§§  274.1  and  274.2  and  still  fedls  to 
correct  the  violation,  it  will  not  be 
eligible  for  a  reduced  penalfy  for  such 
related  noncompliance  regardless  of  ^ 
whether  the  State  made  substantial 
progress  towards  achieving  compliance 
or  if  the  State's  Cailure  to  comply  was 
attributable  to  natural  disaster  or 
regional  recession. 

Calculating/Publishing  Results 

In  publishing  information  concerning 
State  performance  related  to  work 
participation  rates,  it  is  necessary  to 
measure  compliance  based  on  waiver 
rules.  Similarly,  rqmrts  on  the 
percentage  of  cases  writh  an  adult 
recipient  receiving  Federal  TANF 
ben^ts  in  excess  of  60  months  should 
reflect  the  percentage  of  cases  receiving 
benefits  in  excess  of  60  months  under 
alternative  waiver  rules,  an  amount 
which  may  exceed  the  "TANF  20  percent 
limit  However,  theee  difforential  rules 
do  not  provide  a  comparable  basis  for 
reporting  on  State  perfonnanoe  related 
to  worii,  nor  an  accurate  picture  of  the 
extrat  to  which  Fednal  TANF  benefits 
are  provided  for  more  than  60  months. 
Therefore,  we  will  publish  reports 
which  jMovide  information,  whoe 
appUc^le,  concerning  the  percentage  of 
cases  meeting  woric  participation 
requirements  under  both  TANF  and 
waiver  rules.  Similarly,  we  will  provide 
information  indicating  the  percentages 
of  cases  with  an  adult  recipient  that 
receive  more  than  60  months  of  Federal 
TANF  benefits  in  accordance  with 
TANF  hardship  exemptions  and  in 
accordance  vrith  alternative  rules  under 
waivers.  The  requirements  specified 
under  the  TANF  data  collection 
regulations  will  facilitate  reporting 
results  under  both  sets  of  rules. 

D.  Part  273— State  TANF  Expenditant 

Subpart  A — ^What  Rules  Apply  to  a 
State's  Maintenance  of  Effort? 

What  definitions  apply  to  this  part? 
(§273.0) 

This  section  cross-references  the 
general  TANF  regulatory  definitions 
established  under  part  270.  It  also  adds 
a  definition  of  "administrative  costs" 
that  is  applicable  in  determining 
whether  States  have  exceeded  the  caps 
on  "administrative  costs"  that  apply 
separately  to  their  Federal  TANF  fimds 
and  State  MOE  funds. 

We  consulted  with  State  and  local 
representatives  and  other  parties  and 


organizations  on  whether  and  how  we 
should  define  the  tjrpes  of  costs  that 
should  be  considered  euiministrative 
costs. 

We  considered  not  proposing  a 
Federal  definition  (but  requiring  States 
to  develop  their  own  definitions  and 
provide  them  to  us  as  part  of  the  annual 
addendum).  That  option  had  appeal 
because:  (1)  it  is  consistent  wim  the 
philosophy  of  a  block  grant;  (2)  we  took 
a  similar  approach  in  some  other  areas 
(i.e.,  in  not  defining  individual  work 
activities);  (3)  Mre  support  the  idee  that 
we  should  focus  on  outcomes,  rather 
than  process;  and  (4)  the  same 
definition  might  not  vroik  for  each  State. 
Also,  we  were  concerned  we  could 
exacerbate  consistency  problems  if  we 
created  a  Federal  definition.  Because  of 
the  wide  variefy  of  definitions  in  other 
related  Federal  programs,  adoption  of  a 
single  national  definition  could  create 
new  inconsistencies  in  operational 
procedures  within  State  agencies  and 
add  to  the  complexities  administrators 
would  face  in  operating  these  programs. 

At  the  same  tuae,  we  were  iMnitant  to 
defer  totally  to  State  definitions.  The 
philosophy  underlying  this  provision  is 
voy  important;  in  the  interest  of 
protecting  needy  families  and  children, 
it  is  criti^  that  the  substantial  majorify 
of  Federal  TANF  fimds  and  State  MOE 
funds  go  towards  helping  needy 
families.  If  we  did  not  provide  some 
definition,  it  would  be  impossible  to 
assure  that  the  cap  had  meaning.  Also, 
we  felt  that  it  would  be  better  to  give 
general  guidance  to  States  than  to  get 
into  disputes  with  individual  States 
about  whether  their  definitions 
represented  a  "reasonable  interpretation 
of  the  statute." 

We  thought  that  it  was  very  important 
that  any  definition  be  flexible  enough 
not  to  unnecessarily  constrain  State 
choices  on  how  they  deliver  services.  As 
numerous  commenters  have  pointed 
out,  a  traditional  definition  of 
administrativ«  costs  would  be 
inappropriate  because  the  TANF 
program  is  unique,  and  we  expect  TANF 
to  evolve  into  something  sign^canUy 
different  firom  its  predecessor^and  firom 
other  welfare-related  programs. 
Specifically,  we  expect  TANF  to  be  a 
more  service-oriented  program,  with 
substantially  more  resources  devoted  to 
case  management  and  fewer  distinctions 
between  administrative  activities  and 
services  provided  to  recipients. 

You  will  note  that  the  definition  we 
have  proposed  does  not  directiy  address 
case  management  or  eligibilify 
determination.  We  understand  that,  in 
many  instances,  the  same  individuals 
may  be  performing  both  activities.  In 
audi  cases,  to  the  extent  that  a  worker's 


activities  are  essentially  administrative 
in  nature  (e.g.,  traditional  eligibilify 
determinations  or  verifications),  the 
portion  of  the  worker's  time  spent  on 
such  activities  will  be  treated  as 
administrative  costs,  along  with  any 
associated  indirect  (or  overhead)  costs. 
However,  to  the  extent  that  a  worker's 
time  is  essentially  spent  on  case- 
management  functions  or  delivering 
services  to  clients,  that  portion  of  the 
worker's  time  can  be  charged  as 
program  costs,  along  with  associated 
indirect  (or  overtiead)  costs. 

We  beUeve  that  the  definition  we 
have  proposed  will  not  create  a 
significant  new  administrative  burden 
on  States.  We  hope  that  it  is  flexible 
enough  to  fecilitate  effective  case 
management,  accommodate  evolving 
TANF  program  designs,  and  support 
innovation  and  diveraify  among  State 
TANF  programs.  It  also  has  the 
significant  advantage  of  being  closefy 
related  to  the  definition  in  eSact  under 
the  Job  Training  Partnership  Act  QTPA). 
Thus,  it  should  fadlittfe  the 
coordination  of  Welfare-to-Woric  and 
TANF  activities  and  support  the 
transition  of  hard-to-employ  TANF 
recipients  into  the  work  foice. 

We  have  not  included  specific 
language  in  the  proposed  rule  about 
treatment  of  costs  incurred  by 
subgrantees,  contractors,  communify 
service  providers,  and  otho-  third 
parties.  Neither  the  statute  nor  the 
proposed  r^ulations  make  any 
provision  for  special  treatment  of  sUch 
costs.  Thus,  the  expectation  is  that 
administrative  costs  incurred  by  these 
entities  would  be  part  of  the  total 
administrative  cost  cap.  In  other  words, 
it  is  irrelevant  whedier  costs  are 
incurred  by  the  TANF  agency  directiy  or 
by  other  parties. 

We  realize  this  policy  may  create 
additional  administrative  burdens  for 
the  TANF  agency  and  do  not  w^ant  to 
unnecessarily  divert  resources  to 
administrative  activities.  At  the  same 
time,  we  do  not  want  to  distort  agency 
incentives  to  contract  for  administrative 
or  program  services.  In  seeking  possible 
solutions  for  this  problem,  we  looked  at 
the  fTPA  approach  (which  allows 
expenditures  on  services  that  are 
available  "off-the-shelf  to  be  treated 
entirely  as  program  costs),  but  did  not 
think  that  it  provided  an  adequate 
solutioiL  We  thought  that  too  few  of  the 
service  contracts  under  TANF  would 
qualify  for  simplified  treatment  on  that 
basis. 

We  welcome  conmients  on  how  to 
deal  with  this  latter  dilemma,  as  well  as 
comments  on  our  overall  approach  to 
the  definition  of  administrative  costs. 
We  discussed  this  issue  thoroughly 
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during  our  consultations,  but  this  is  a 
policy  area  where  no  single,  clear 
solution  emerged. 

How  much  State  money  must  a  State 
expend  annually  to  meet  the  TANF 
MOE  requirement?  (§  273.1) 

To  ensure  that  States  would  continue 
to  contribute  their  own  money  towards 
meeting  the  needs  of  low-income 
bmilies,  the  new  section  409(a)(7) 
requires  States  to  maintain  a  certain 
level  of  spending  on  programs  on  behalf 
of  eligible  families.  If  a  State  does  not 
meet  the  "TANF  MOE"  requirements  in 
any  Bscal  year,  then  it  faces  a  penalty 
for  a  following  fiscal  year.  The  penalty 
consists  of  a  dollar-for-doUar  reduction 
in  a  State's  adjusted  SFAG. 

In  order  for  States  to  know  their 
specific  TANF  MOE  requirements,  they 
must  understand  the  terms  used  in 
amended  section  409(a)(7).  Therefore. 
we  address  each  of  daese  terms  in  this 
proposed  rule. 

Historic  State  Expenditures 

Each  State's  TANF  MOE  requirement 
reflects  its  historic  spending  on  welfare 
programs.  Secti«Hi  409(a)(7)(B)(iii) 
provides  two  ways  to  calculate  a  State's 
FY  1994  expenditures.  It  then 
establishes  that  the  lesser  amount  be 
used  for  determining  a  State's  MOE 
reouirement. 

The  first  calculation,  at  section 
409(aM7)(B)(iii)0).  defines  historic  State 
expenditures  as  the  State's  FY  1994 
share  of  expenditures  for  the  AFDC,  EA, 
AFEC-related  child  care,  transitional 
child  care,  at-risk  child  care  and  )OBS 
programs  (including  expenditures  for 
administration  and  systems  operations). 
An  alternative  calculation  appears  in 
section  409(a)(7)(B)(iu)(n). 

After  examining  the  formida  for  the 
alternative  method,  we  determined  that 
the  amounts  resulting  from  this 
calculation  would  always  equal  or 
exceed  the  amoimt  calculated  under  the 
first,  simpler  method.  Therefore,  we 
calculated  the  historic  State 
expenditures  based  on  the  first  method. 

Adjusting  A  State's  TANF  MOE  Level 

The  statute  authorizes  an  adjustment 
to  a  State's  TANF  MOE  level.  If  a  Tribe 
or  a  consortium  of  Tribes  residing  in  the 
State  submits  a  plan  to  operate  its  own 
TANF  program,  and  we  approve  this 
plan,  then  that  State's  MOE  requirement 
will  be  reduced  beginning  with  the 
eSactive  date  of  the  approved  Tribal 
plan.  Section  409(a)(7)(B)(iii)  excludes 
from  the  TANF  MOE  calculation  any 
IV-A  expenditures  made  by  the  State  for 
FY  1994  on  behalf  of  individuals 
covered  by  an  approved  Tribal  TANF 
plan.  Because  TANF  funding  for  Tribes 


may  also  reflect  a  State's  IV-F  QOBS) 
expenditures,  we  believe  that  it  is 
appropriate  that  State  TANF  MOE  levels 
be  reduced  for  IV-A  and  fV-F 
expenditures. 

Under  our  proposed  rules,  we  will 
determine  the  percentage  reduction  in 
the  SFAG  due  to  Tribal  programs  and 
apply  the  same  percentage  reduction  to 
the  State's  TANF  MOE  requirement  The 
State's  revised  TANF  MOE  level  applies 
for  each  fiscal  year  covered  by  the 
approved  Tribal  TANF  plan(s). 

For  example,  if  the  amount  of  the 
Tribal  Family  Assistance  Grant 
represents  ten  percent  of  the  State's 
SFAG.  then  the  State's  MOE 
requirement  will  be  reduced  by  ten 
percent  This  approach  provides  a 
consistoat  method  for  determining  both 
the  reduction  in  the  State's  SFAG  and 
required  MOE  level. 

Applicable  Percentage 

The  TANF  MOE  rules  do  not  require 
that  a  State  spend  the  same  annual 
amount  as  it  did  in  FY  1994.  (States 
must  spend  100  percent  of  the  amount 
spent  in  FY  1994  to  access  the 
Qmtingency  Fund  under  section  403(b). 
See  pari  274.  subpart  B,  for  a  discussion 
of  the  Contingency  Fund  requirements.) 
Rather,  States  must  maintain  the 
"applicable  percentage"  of  their  FY 
1994  expenditiues. 

Under  section  409(a)(7)(BMii).  if  any 
State  ^Is  to  meet  the  minimum  worit 
program  participation  rate  requirements 
in  the  fiscal  year,  then  it  must  spend  at 
least  80  percent  of  its  FY  1994  spending 
level.  If  a  State  meets  the  minimum 
work  participation  rate  requirements, 
then  the  "applicable  percentage"  is  75 
percent  of  its  FY  1994  spending  level  for 
the  year.  The  dollar  amount 
representing  75  and  80  percent  of  the 
FY  1994  State  expenditures  is  known  as 
the  TANF  MOE  level. 

States  must  know  the  amount  of  their 
FY  1994  total  expenditures  and 
calculate  the  figures  that  represent  75 
and  80  percent  of  those  expenditures. 

Data 

Sectio*  5506(f)  of  Pub.  L.  105-33 
clarifies  the  source  and  date  of  data  to 
use  to  calciilate  FY  1994  State 
expenditures.  We  used  the  same  data 
sources.  We  calcidated  each  State's  total 
FY  1994  expenditures  and  TANF  MOE 
levels  by  using  data  on  the  State  share 
of  expendititres  for  AFDC  benefits  and 
administration.  EA.  FAMIS,  AFDC/JOBS 
Child  Care,  and  Transitional  and  At- 
Risk  Child  Care  programs  reported  by 
States  on  form  ACF-231  as  of  April  28, 
1995.  as  well  as  the  State  share  of  JOBS 
expenditures  reported  by  each  State  on 
form  ACF-331  as  of  April  28. 1995. 


These  are  the  same  State  expenditure 
data  sources  that  we  used  to  calculate 
the  SFAGs  under  TANF. 

We  transmitted  tables  showing  FY 
1994  spending  amounts  and  MOE  levels 
to  the  States  via  Program  Instruction 
Number  TANF-ACF-PI-96-2.  dated 
December  6. 1996.  This  Program 
Instruction,  as  well  as  a  separate  MOE 
table  listing  FY  1994  State  expenditures 
and  MOE  levels  for  each  of  the  50  States 
and  the  District  of  Columbia,  are 
available  on  the  world  wide  web  at 
http://www.acf.dlihs.gov/. 

We  also  determined  FY  1994 
spending  and  MOE  levels  for  each  of  the 
Territories.  We  transmitted  this 
information  to  the  Territories  via  aat 
Regional  Administrators  in  San 
Francisco  and  New  York. 

For  IV-A  expenditures  for  Puerto 
Rico,  we  used  the  Financial  Report 
Form  ACF-231  as  of  April  28. 995. 
However,  for  Guam  and  the  Virgin 
Islands,  we  did  not  use  the  Territories' 
share  of  expenditures  as  submitted  on 
the  ACF-231  because  their  share  of 
expenditures  exceeded  the  amounts  for 
which  Federal  reimbursement  was 
available  (due  to  the  statutory  ceiling  on 
funding  for  each,  under  section  1108).  If 
we  used  the  expenditures  reported  on 
form  ACF-231.  then  the  MOE  levels  for 
both  Guam  and  the  Virgin  Islands 
wotUd  be  inordinately  Ugh.  We  believe 
that  Congress'  intent  in  wtablishing  the 
historic  spending  level  was  to  assiue 
that  States  and  Teiritories  contribute  to 
the  specified  programs  at  least  80 
percent  (or  75  percent)  of  the  amounts 
they  were  required  to  expend  to  match 
Federal  funds  in  FY  1994.  Thus,  for 
Guam  and  the  Virgin  Islands,  we  used 
the  share  of  expenditures  diat 
corresponded  to  the  amount  on  the 
Federal  grant  awards  for  FY  1994.  i.e., 
the  Territories'  share  of  AFDC  benefit 
payments  (25  percent).  EA  (50  percent), 
administration  (50  percent),  and  Child 
Care  (25  percent). 

The  Territories'  funds  for  the  JOBS 
program  were  not  subfect  to  the  ceiling 
amounts  given  in  section  1108.  They  are 
subject  to  an  appropriation  limit,  but  the 
Territorial  expenditures  did  not  exceed 
this  amount.  Therefore,  for  JOBS,  the 
Territories'  MOE  levels  reflect 
expenditures  reported  on  the  ACF-331 
as  of  April  28, 1995. 

hi  addidon,  for  both  IV-A  (AFDC.  EA, 
and  child  care)  and  JOBS.  Guam  and  the 
Virgin  Islands  (but  not  Puerto  Rico) 
benefit  from  Pub.  L.  96-205.  as 
amended  (48  U.S.C.  1469a).  This  law 
permits  waiver  of  the  first  $200,000  of 
the  Territories'  share  of  expenditures. 
Therefore,  for  Guam  and  the  Virgin 
Islands,  we  reduced  the  share  they  were 
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required  to  contribute,  and  thus  their 
MOE  amount,  by  $200,000. 

FY  1997  MOE  Level 

Finally,  we  considered  whether  to 
require  all  States  to  meet  the  full  MOE 
level  in  FY  1997.  the  first  year  for  the 
requiremenL  Because  States  have  until 
July  1. 1997.  to  implement  the  TANF 
program,  many  StMes  ue  not  operating 
a  TANF  propam  for  all  of  FY  1997. 

We  examined  two  attemative 
adjustments  to  FY  1997  TANF 
requiremaata.  First,  we  could  reqaiie 
that  all  States  meet  80  peioent  (or  75* 
percent)  of  their  fiill  FY  1994  spending 
level,  but  count  the  State  portion  of 
expendituiea  from  AFDC.  EA,  and  JOBS 
made  in  FY  1997  towaid  the  State's 
MOE  expaoditiuas.  Allaniatlvely,  we 
could  praate  a  State's  FY1997  MOE 
level  ItaMd  on  the  dMs  oTTANF 
impluiiiallluu.  Vadm  dds  latter 
option.  Bane  af  tke  iwcpaawiitures  from 
AFDC.  KA.  and  JOBS  flwAa  in  FY  1987 
prior  to  hiiplwiueiitetioM  of  the  State's 
TANF  prapam  count  toward  meeting 
the  State'aanratadMGBleTeL  ¥ta 
deteraaiaad  Utei  the  koMr  tnition  is 
leas  accaptaUe  becauaa  Itidb  to 
reoogaiaa  lite  dlatiaoUeB  between  TANF 
and  the  AFDC  and  JOBS  pnigrama. 
Therefiare,  we  daddad  Iktk  panatkm  of 
the  FY  19^  MOB  laisi  jpausuulu  J  d» 
moat  consisteiit  madtqimiMa  aranodk 

Utedar  the  piopoaad  jnlas.  the  SUtfa 
may  mtniBito  TANF  MOB  level  fiorFY 
1997  bv  lafeiDg  tib»  tald  FT  19M  State 
>  jjnwidaa  to  na  State  1b 
Program  lastnictian  MnwJinf  TANP- 
ACP-n-86-2,  orahiplsteg  diat  number 
by  the  onmber  of  days  Afring  FY  1997 
that  the  Slate  upeiateu  v  TANF  pro^iB 
and  divldiagby  366.  Tha  Slate's  TANP 
implemaatoSen  date  te  tfw  date  given  in 
die  DBpmtiiieiifs  oompiallim  letter  to 
the  State.  Tba  State  mnit  meet  80 
peromt  (or  75  peccant  of  dw  reaultiny 
amouuL 

What  kinds  af  State  eoqpasiditures  count 
toward  mealing  a  State's  annual  MOR 
expenditure  requiramanf?  (§  273.2) 

Qualified  State  Expenditures 

Section  40e(aM7XBXl)  aatabliahes  the 
criteria  fw  fte  expenditure  of  State 
funds  to  oount  toward  a  State's  TANF 
MOE  levri.  Tikis  critical  provision  has 
already  es^andered  a  number  of 
inquiries  as  States  and  otganizations 
strive  to  meet  the  rhanenge  of  wel&re 
reform.  While  wre  are  nnaole  to  discuss 
every  potential  tise  of  State  fiinds,  we  do 
discuss  the  specific  lequiiemehta  that 
must  be  met  and  addiaes  some  of  the 
examples  that  have  come  to  our 
attention. 

Congress  wanted  States  to  be  acdve 
partners  in  dte  welfare  reform  process. 


Thus.  States  must  spend  a  substantial 
amoimt  of  their  own  money  on  aid  to 
needy  families.  While  Congress  gave 
States  significant  flexibility  in  this  area, 
it  did  establish  a  number  of  important 
statotory  restrictions  on  which  State 
expenditures  qualify  as  MOE. 

Section  409(a)(7)(B)(i)  defines 
"qualified  State  expenditures"  to 
include  certain  expenditures  by  the 
State  under  all  State  programs.  We 
interpret  "all  State  programs"  to  mean 
the  State's  fiunily  assistance  (TANF) 
program  plus  any  other  separate  State 
program  that  asaista  "eligible  fBonilies" 
and  provides  appropriate  services  or 
benefits. 

Thus,  States  could  structme  the  use  of 
State  expenditures  fat  MOE  purposes  in 
three  vrays.  The  first  would  be  a  TANF 
program  funded  by  expenditures  of 
comminglad  State  funds  and  Federal 
grant  fomls.  Hie  second  would  be  a 
TANF  program  in  which  a  State 
s^regates  ito  Federal  grant  from  ita 
State  fiinds. 

A  State  might  choose  to  operate  a 
"segregatad"  TANP  propaih  because 
certain  limitattons  apply  to  the  pro-am 
funded  with  Federal  mnds  that  would 
not  aoply  to  a  TANF  {uogiam  funded 
wholly  with  State  fuiub.  e.g..  time 
limitations  and  certain  aUm  ' 
restrictiona. 

Third,  Stalaa  could  use  State  fhndk  hi 
a  State  psopam,  separate  from  TANF. 
but  for  the  types  of  activities  listed  fti 
the  statute,  o.^  caah  assistance,  chtid 
care  assialanre  and  eduattion  activities. 

In  ordar  ftw  the  expenditure  of  State 
fiinds  undar  State  proyams  to  count 
toward  meettag  die  State's  TANF  MOE, 
the  eoqpendftuies  must:  (1)  be  made  to  or 
on  bdialf  of  an  eligible  fimiily;  (2) 
provide  assistanoe  to  eligible  fimdUes  in 
one  or  man  of  the  forms  listed  in  the 
statote  undw  section  4a9(aK7)(BMi)(I): 
and  (3)  comply  widi  all  otlMr 
requiraneota  and  limitations  set  finth  in 
this  part  of  the  proposed  r^:ulation8. 
including  those  set  forth  in  S§  273.5  and 
273.6. 

Eligible  Families 

Section  409(aK7)(BXi)(I)  provides  Uiat 
State  funds  nnder  all  State  programs 
must  be  spent  on  behalf  of  eligible 
fiimiliea  to  count  toward  the  State's 
MOE.  Section  409(a)(7)(BKi)(IV)  fiirther 
clarifies  that  an  eligible  fimiily  means  a 
fiamify  eligible  for  assistance  "under  the 
State  program  funded  undar  this  part" 
We  have  interpreted  "under  the  State 
program  funded  under  this  part"  to 
mean  the  State's  TANF  program. 

Thus,  we  propose  that,  in  order  to  be 
considered  an  "eligible  bmily"  for  MOE 
purposes,  a  family  must  have  a  child 
living  ¥vith  a  custodial  parent  or  other 


adult  caretaker  relative  (or  consist  of  a 
pregnant  individual)  and  be  financially 
needy  imder  the  TANF  income  and 
resource  standards  established  by  the 
State  under  ita  TANF  plan.  This 
definition  would  include  all  famiji^ 
funded  under  TANF,  including  certain 
«lien  families  or  time-limited  families 
who  cannot  be  served  with  Federal 
funds,  but  indto  are  being  served  in  a 
segregated  State  TANF  program.  (We 
discuss  this  alien  limitation  in  detail 
fnrdier  on  in  this  section.) 

ff  a  family  meeto  tlnse  critnia,  then 
the  family  may  be  considered  an 
"alible  family"  for  purpose  of 
counting  State-funded  assistance  for  any 
(rf  the  fivms  listed  in  8ecti<ui 
409(aK7XB)(iHl)  as  MOE.  The  family 
does  not  have  to  be  receiving  TANF,  but 
instead  could  be  jec^ving  assistance 
from  a  non-TANF  State  program.  Tbe 
expenditurea  to  provide  these  services 
uxKler  all  State  programs  may  count 
toward  the  MOE  raqidreBient.  provided 
the  expenditures  also  meet  an  other 
reqninniamis  and  limitations  set'forth  to 
part  273. 

A  State  is  free  to  define  who  is  a 
member  of  dw  family  for  TANF 
pmpoees  and  may  use  this  same 
dafinititm  far  MOE  purposea.  For 
enampla,  it  oould  choose  to  assist  other 
fanrity  mambeas,  such  as  ncm-custodial 
paranta,  who  might  signiflcanUy 
enhanna  the  famUy's  aMlity  to  achieve 
anonwnic  sdf-support  and  aelf- 
sufBdenof.  By  includli^  such 
individn^  within  ito  definitions  of 
"eligible  family."  a  State  could  provitte 
them  with  services  through  TANF  or  a 
sepante  State  program.  Non-custodial 
parsnto  could  then  engage  in  activities 
such  as  vrask  or  educatioial  activities, 
counseling,  or  parenting  and  money 
management  classes. 

We  asqpect  States  to  iMJine  "chud" 
conaiatmt  either  with  the  "minor  child" 
definition  given  to  secticm  419  or  some 
other  definition  applicable  under  State 
law. 

The  definition  of  "eligiUe  family" 
eoqiresaly  includes  famines  that  "would 
he  eligible  for  such  assistance  but  for  the 
application  of  section  408(a)(7)  of  this 
Act  and  families  of  aliens  lawfolly 
present  m  the  U.S.  that  would  be 
eligible  for  such  assistance  but  for  the 
application  of  tide  IV  of  the  Personal 
Responsibility  and  Work  Opportunity 
ReconciUation  Act  of  1996." 

Under  section  408(aX7).  States  may 
not  use  Federal  funds  to  provide  TANF 
assistance  to  a  family  that  includes  an 
adult  who  has  received  faderally-funded 
assistance  for  a  total  of  60  mondis. 
Therefore,  if  a  family  becomes  ineligible 
for  Federal  assistance  under  the  TANF 
jMogram  due  to  this  time  linut,  but  still 
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meets  the  definition  of  eligible  fomily, 

then  this  family  may  be  considered  an 
eligible  family  for  MOE  purposes. 

Title  IV  of  PRWORA  prohibits  certain 
aliens  from  receiving  certain  Federal 
assistance.  Section  401  of  PRWORA 
prohibits  all  aliens  who  are  not 
qualified  aliens  from  receiving  Federal     " 
public  benefits,  with  exceptions.  The 
definition  of  "qualified  aliens."  at 
S  270.30,  refers  to  section  431  of 
PRWORA.  as  amended  by  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996  (Pub.  L.  104- 
208).  It  includes,  among  other  alien 
categories,  permanent  residents, 
refugees  and  asylees.  Section  403  of 
PRWORA  prohibits  qualified  aliens 
(with  exceptions)  who  arrive  on  or  after 
August  22,  1996,  i.e.,  "newly-arrived 
aliens,"  from  receiving,  for  five  years 
&fter  entry.  Federal  means- tested  public 
benefits,  which  would  include  the 
federally-funded  TANF  program 
benefits,  during  their  first  five  years  in 
the  country.  Section  402(b)  of  PRWORA 
allows  States  to  determine  whether  to 
provide  TANF  assistance  at  all  to 
certain  qualified  aliens,  while  other 
categories  of  qualified  aliens  cannot  be 
denied  benefits  on  the  basis  of  their 
inunigration  status.  Given  these 
limitations,  a  State  could  choose  to 
provide  Federal  TANF  assistance  to 
qualified  aliens  who  enter  before  August 
22, 1996,  and,  for  those  who  enter  on  or 
after  enactment,  after  the  expiration  of 
the  five-year  time-bar.  The  State, 
however,  would  still  be  precluded  from 
providing  Federal  TANF  assistance  to 
non-qualified  aliens  and  to  newly- 
arrived  qualified  aliens  who  have  been 
in  the  country  less  than  five  years, 
except  for  those  who  are  exempted  from 
the  limitations. 

Under  certain  circimistances. 
however.  State  expenditures  for  aliens 
who  are  precluded  from  receiving 
Federal  TANF  assistance  may  count 
towards  the  SUte's  TANF  MOE.  The 
family  must  have  a  child  living  with  a 
parent  or  other  adult  relative  (or  must  be 
a  pregnant  individual],  and  the  family 
must  be  financially  needy  under  the 
State's  TANF  income  and  resource 
standards.  The  expenditures  must  be 
made  on  one  of  the  statutorily  permitted 
activities  enumerated  in  section 
409(a)(7)(B)(i)(I)  and  meet  all  other 
requirements  and  limitations  set  forth  in 
subpart  A  of  this  part. 

Section  5506(d)  of  Pub.  L.  105-33 
clarifies  that  an  eligible  family,  for 
TANF  MOE  piuposes,  includes  legal 
aliens  who  are  no  longer  eligible  for 
Federal  assistance  due  to  title  IV  of 
PRWORA.  The  alien  restrictions  that 
apply  to  State-funded  programs  are 


found  at  title  IV.  section  411  of 
PRWORA. 

Section  411(d)  addresses  the 
treatment  of  illegal  aliens.  It  permits  a 
State  to  provide  State  or  local  benefits 
to  illegal  aliens  if  the  State  enacted  a 
law  after  August  22,  1996.  which 
affirmatively  provides  for  such 
eligibility.  Thus,  we  conclude  that  if  a 
State  decides  to  provide  assistance  to 
illegal  aliens  "in  a  State  program  funded 
under  this  Part,"  per  title  FV,  section 
411(d),  such  assistance  may  count 
toward  the  State's  TANF  MOE. 

There  is  another  complication  in  this 
policy  area.  Section  411(a)  of  PRWORA 
prohibits  States  from  providing  State  or 
local  public  benefits,  with  exceptions,  to 
aliens  who  are  not  qualified  aliens,  non- 
immigrants, or  aliens  who  are  paroled 
into  the  U.S.  for  less  than  one  year. 
There  are  a  handful  of  categories  of  legal 
aliens,  e.g.,  temporary  residents  under 
the  Immigration  Reform  and  Control  Act 
(IRCA),  aliens  with  temporary  protected 
status,  and  aliens  in  deferred  action 
status,  who  are  prohibited  from 
receiving  State  or  local  public  benefits 
under  this  provision.  Thus, 
expenditiires  on  assistance  for  legal 
aliens  who  are  not  qualified  aliens,  non- 
immigrants, or  aliens  paroled  in  for  less 
than  one  year  may  not  count  towards  a 
State's  TANF  MOE. 

In  addition.  States  may  transfer  funds 
to  Tribal  grantees  to  assist  families 
eligible  under  an  approved  Tribal  TANF 
plan.  However,  if  the  eligibility  criteria 
under  the  Tribal  TANF  program  are 
broader  than  under  the  State's  TANF 
plan,  then  all  expenditures  of  State 
funds  within  the  Tribal  TANF  program 
might  not  be  countable  as  MOE.  Only 
expenditures  used  to  assist  an  "eligible 
fiamily"  under  the  State  program  count. 
States  must  ensure  that  State  funds  are 
expended  on  Iwhalf  of  families  eligible 
under  the  State's  income  and  resource 
standards. 

Types  of  Activities 

Section  409(a)(7)(B)(i)(I)(aa)-(ee) 
specifies  that  State  expenditiues  on 
eligible  families  for  the  following  types 
of  assistance  are  "qualified 
expenditures"  for  MOE  purposes: 

•  Cash  assistance  (see  subsequent 
discussion  on  this); 

•  Child  care  assistance  (see  the 
discussion  at  §  273.3); 

•  Education  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work  (note  the  specific  exception  at 
§273.4): 

•  Any  other  use  of  funds  allowable 
under  section  404(a)(1)  (see  subsequent 
discussion  on  this);  and 


•  Associated  administrative  costs 
(subject  to  a  15  percent  cap,  as 
discussed  subsequently). 

For  MOE  purposes,  "assistance"  may 
take  the  form  of  cash,  certificates, 
vouchers  or  other  forms  of 
disbursement,  as  determined  by  the 
State.  Assistance  may  also  be  ongoing, 
short-term,  or  one-time  only.  The 
definition  of  assistance  at  §  270.30  does 
not  limit  the  nature  of  State-funded  aid 
provided  to  eligible  families  under 
TANF  or  separate  State  programs.  We 
proposed  that  definition  of  "assistance" 
for  the  sole  purpose  of  establishing 
when  critical  provisions  in  the  statute 
using  this  term  apply  to  States 
providing  support  to  families  under 
TANF. 

Thus,  State  expenditures  for  activities 
such  as  pre-pregnancy  family  planning 
services,  teen  parenting  programs,  youth 
and  family  counseling  or  support 
services,  job  training  or  emplojrment 
services,  or  forms  of  crisis  assistance 
that  meet  the  purposes  of  the  program 
may  also  coimt  toward  meeting  a  State's 
MOE  requirement.  However,  we  remind 
States  that  such  expenditures  are  subject 
to  other  limitations  and  restrictions 
under  §§  273.5  and  273.6. 

We  address  the  additional  limitations 
and  restrictions  in  the  discussion  that 
follows.  We  also  discuss  some  specific 
case  situations  that  have  come  to  our 
attention.  We  invite  comment  on  these 
and  other  examples  of  aid  for  eligible 
families  that  States  believe  could 
qualify. 

Cash  Assistance 

This  category  includes  cash 
payments,  including  electronic  benefit 
transfers,  to  meet  basic  needs;  assistance 
with  work-related  transportation  costs; 
clothing  allowances;  and  any  child 
support  collected  on  behalf  of  an 
eligible  child  that  the  State  passes 
through  to  the  eligible  family.  Section 
5506(b)  of  Pub.  L.  105-33  amended 
section  409(a)(7KB)(i)(I)(aa)  to  expressly 
allow  assigned  child  support  collected 
by  the  State  and  distributed  to  the 
family  to  count  toward  a  State's  TANF 
MOE  so  long  as  the  amount  sent  to  the 
family  is  disregarded  in  determining  the 
family's  eligibility  and  amount  of 
assistance. 

Cash  assistance  also  includes  State 
expenditures  on  behalf  of  eligible 
families  as  part  of  a  State's  Earned 
Income  Tax  Credit  (ETTC)  program. 
Under  a  State  ETTC  program,  we  have 
determined  that  only  the  ETTC  cash 
payments  actually  sent  to  eligible 
families  are  countable  as  MOE.  Also,  in 
a  fiscal  year.  States  that  had  ETTC 
programs  in  FY  1995  may  count  total 
cash  payments  sent  to  eligible  families 
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only  to  the  extent  that  these  payments 
exceed  the  cash  payments  sent  in  FY 
1995  (see  §  273.5). 

Any  Other  Use  Of  Funds  Allowable 
Under  Section  404(aKl) 

Section  404(a)(1)  provides  that  TANF 
funds  may  be  used  "in  any  mannar  that 
is  reasonably  calculated  to  accomplish 
the  purpose  of  the  TANF  program, 
including  to  provide  low  income 
households  with  assistance  in  meeting 
home  heating  and  cooling  costs." 
Section  270.20  of  these  proposed  rules 
lists  the  purposes  of  the  TANF  pro-am. 

Medical  and  Substance  Abuse  Services 

The  statute  does  not  prohibit  the 
expenditure  of  State  MOE  funds  on 
medical  expenditures.  Therefore,  States 
may  use  their  own  funds  to  provide 
treatment  services  to  individuals 
seeking  to  overcome  drug  and/or 
alcohol  abuse  when  these  services  assist 
in  accomplishing  the  purposes  of  the 
program.  This  policy  would  also 
comport  with  both  die  Administration's 
support  for  drug  rehabilitation  services 
and  the  Congressional  call  for  State 
flexibility  in  the  operation  of  welfare 
programs. 

We  remind  States  that  such 
expenditures  must  be  consistoit  with 
the  purposes  of  the  program  and  made 
to  or  on  behalf  of  el^ble  families.  We 
also  remind  States  that  section  408(a)(6) 
ban  the  use  of  Federal  TANF  fimds  for 
medical  services.  Therefore.  States  using 
MOE  funds  to  provide  medical 
treatment  services  may  not  commingle 
State  and  Federal  funds.  In  addition, 
any  State  expenditures  on  medical 
swvices  that  are  used  to  obtain  Federal 
matching  funds  under  the  Medicaid 
program  would  not  count  as  MOE. 
(Refer  to  the  discussion  under  §  273.6.) 
Finally,  State  expenditures  on  medical 
and  substance  abuse  services  may  only 
count  as  MOE  subject  to  the  limitations 
set  forth  hi  $  273.5. 

Juvenile  Justice 

State  funds  used  to  pay  the  costs  of 
benefits  or  services  provided  to  children 
in  the  juvenile  justice  system  and 
previously  matched  under  the  EA 
program  do  not  count  toward  MOE. 
More  specifically,  as  juvenile  justice 
services  do  not  meet  any  of  the  purposes 
of  the  TANF  program,  they  are  not  an 
allowable  use  of  funds  under  section 
404(aMl). 

While  some  States  may  expend  their 
Federal  TANF  funds  for  this  purpose, 
undw  secticm  404(aX2),  the  definition  of 
"qualified  State  e)q)aiditures,"  frv  MOE 
purposes,  does  not  include  the  reference 
to  section  404(aM2).  Therefore,  we 
condiide  that  Congress  did  not  intmd 


to  automatically  qualify  all  previously 
authorized  IV-A  expenditures  to  count 
as  MOE.  States  that  expend  Federal 
funds  for  this  purpose,  under  section 
404(aH2),  must  not  commingle  State 
funds  with  Federal  funds  if  they  wish 
the  State  funds  to  count  as  MOE. 

State  "Rainy  Day"  Funds 

Finally,  some  States  have  inquired 
whether  State  funds  allocated  or  set 
aside  during  a  fiscal  year  as  a  "rainy 
day"  fund,  to  act  as  a  hedge  against  any 
economic  downturn,  could  count  as 
MOE.  While  we  understand  State  intent, 
these  allocations  or  set-asides  do  not 
qualify  as  expenditures.  States  must 
actually  expend  funds  on  behalf  of 
eligible  families  during  the  fiscal  year 
for  expenditures  to  count  toward  the 
State's  MOE  for  that  fiscal  year. 
(However,  imder  section  404(e).  States 
may  reserve  Federal  TANF  funds  from 
any  fiscal  year  for  use  in  any  other  fiscal 
year.) 

Administrative  Costs 

Administrative  expenditures  may 
count  toward  a  State's  MOE.  but  only  to 
the  extmt  that  they  do  not  exceed  15 
percent  of  the  total  amount  of  qualified 
State  expenditures  for  the  fiscal  year. 
This  limitation  is  the  same  as  the  limit 
for  TANF  administrative  expenditures. 
Therefore,  we  propose  that  the  State 
apply  the  same  ddBnition  of 
administrative  costs  for  MOE  purposes 
as  for  TANF.  Section  404(b)(2)  states 
that  expenditures  of  Federal  funds  with 
respect  to  information  technology  and 
computerization  needed  for  tracking  or 
monitoring  activities  are  not  subject  to 
the  15  percent  TANF  Umit.  We  are 
providing  the  same  flexibility  with 
respect  to  the  administrative  cost  cap  on 
MOE  expenditures.  Thus,  the  proposed 
rules  do  not  count  information 
technology  and  computerization 
expenditures  under  the  administrative 
cost  cap  and  allows  such  expenditures 
to  cotmt  toward  meeting  a  State's  MOE 
requirement  writhout  b^og  limited  by 
the  IS  percent  cap  on  administrative 
expencUtures. 

When  do  child  care  expmiditures  count? 
(§  273.3) 

There  ue  certain  restrictions  cm  the 
child  care  expenditures  that  may  count 
for  TANF  MOE  purposes.  Pint,  only 
child  care  expenditures  used  to  assist 
eligible  families  under  the  State's  TANF 
criteria  coimt  toward  the  State's  TANF 
MOE.  As  explained  earlier,  eligible 
families  means  families  diat  have  a 
child  living  with  a  parent  or  other  adult 
caretaker  relative  (or  consisting  of  a 
pregnant  woman)  and  that  are 
finanrially  needy  per  the  TANF  income 


and  resource  standards  established  by 
the  state  imder  its  TANF  plan.  Thus,  not 
all  State  expenditures  to  provide  child 
care  services  would  necessarily  qualify 
fDr  TANF  MOE  purposes,  particularly  if 
the  eligibilify  criteria  for  the  child  care 
services  are  broader  than  the  State's 
TANF  criteria,  e.g..  under  the  Child  Care 
Development  Fund  (CCDF). 

Second,  section  409(aK7)(B)(iv) 
establishes  four  general  restrictions  on 
State  expenditures.  (These  restrictions 
are  listed  in  §  273.6.)  Two  of  the 
restrictions  apply  to  child  care 
expenditures:  subsections 
409(a)(7)(B)(iv)(IV)  and 
409(a)(7)(B)(iv)a). 

Subsection  409(a)(7)(B)(iv)(IV) 
excludes  any  State  funds  expended  as  a 
condition  of  receiving  Federal  funds 
under  other  Federal  programs  from 
Counting  toward  a  State's  TANF  MOE. 
However,  this  subsection  also  provides 
an  exception  to  this  restriction.  The 
exception  applies  to  the  CCDF  Matching 
Fund  (i.e..  the  State's  CCDF  MOE  and 
the  State's  share  of  matrhing  frinds). 
State  child  care  expenditiues  used  to 
meet  the  child  care  MOE  requirement  or 
to  receive  Federal  matching  funds  may 
also  count  toward  meeting  the  State's 
TANF  MOE  requirement  if  the 
expenditures  were  made  on  behalf  of 
monbers  of  an  eli^ble  family. 

But.  subsection  IV  limits  tne  amount 
of  the  above-mentioned  State  child  care 
expenditures  that  may  count  for  TANF 
MOE  purposes  to  the  State's  share  of 
expenditures  in  FY  1994  or  FY  1995. 
whichever  is  greater,  for  the  programs 
described  in  section  418(a)(lHA).  These 
are  the  former  tide  FV-A  child  care 
programs.  Le..  the  AFDC/JOBS  child 
care,  transitional  child  care,  and  at-risk 
child  care  programs.  A  State's  child  care 
MOE  amoimt  (for  purposes  of  qualifying 
for  child  care  matching  funds)  is  also 
based  on  its  expenditures  for  tide  rV*A 
child  care  in  FY  1994  or  FY  1995. 
whichever  is  greater.  Hence,  the  amount 
of  State  child  care  expenditiues  used  to 
meet  the  child  care  MOE  reqxiirement 
and  to  receive  Federal  Matching  Funds 
that  may  count  for  TANF  MOE  purposes 
is  limited  to  the  amount  of  the  child 
care  MOE  requirement  for  die  State 
under  section  418(a)(2XC). 

If  a  State  has  additional  State  child 
care  expenditures,  i.e..  expenditures 
which  have  not  been  used  toward 
meeting  the  child  care  MOE 
requirement  tir  to  receive  Federal 
matching  funds,  these  expenditures  may 
count  toward  the  State's  TANF  MOE 
provided  the  expenditures  meet  all 
other  requirements  and  limitations  sat 
forth  in  subpart  A  of  this  part.  We 
concluded  that  subsection  FV  does  not 
limit  the  amount  of  such  additional 
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child  care  expenditiires  which  may 
count  for  TANF  MOE  purposes. 

Subsection  409(a)(7)(B)liv)(I)  excludes 
any  expenditures  that  come  from 
amounts  made  available  by  the  Federal 
government.  Therefore,  Federal  funds 
transferred  from  the  TANF  program  to 
the  Child  Care  and  Development  Block 
Grant  (also  known  as  the  Discretionary 
Fund)  would  not  count  toward  MOE, 
nor  would  Federal  funds  received  under 
CCDF. 

When  do  educational  expenditures 
count?  (§273.4) 

Only  expenditures  on  educational 
services  or  activities  that  are  targeted  to 
eligible  bmiUes  to  increase  self- 
sufficiency,  job  training,  and  work  may 
count  toward  a  State's  MOE.  The  statute 
excludes  educational  services  or 
activities  that  are  generally  available,     * 
including  through  the  public  education 
system.  The  conference  report  confirms 
this  exclusion.  In  H.  Rept.  104-725, 
page  277,  the  conferees  agreed  to 
exclude  "any  expenditure  for  public 
education  in  the  State  other  than 
expenditures  for  services  or  assistance 
to  a  member  of  an  eligible  family  that 
is  not  generally  available  to  other 
persons." 

Expenditures  on  special  services  that 
are  targeted  to  an  "eligible  family"  and 
are  not  generally  available  to  other 
residents  of  the  State  may  count.  These 
could  include  contracted  educational 
services  or  activities,  such  as  special 
classes  for  teen  parents  in  high  schools 
or  other  settings;  special  classes  in 
English  as  a  second  language  for  legal 
immigrants:  special  classes  in  remedial 
education  to  achieve  basic  literacy; 
special  classes  that  lead  to  a  certificate 
of  high  school  equivalency  (GED);  at 
pre-employment  or  job-readiness 
activities. 

We  also  note  that  expenditures  on 
supportive  services,  such  as 
tninsportadon,  to  assist  a  member  of  an 
eligible  family  in  accessing  educational 
activities  may  also  count  toward  a 
State's  MOE,  either  as  cash  assistance  or 
another  type  of  aid  consistent  with  the 
purposes  of  the  Act.  (See  §§  273.5  and 
273.6  for  other  general  restrictions  on 
these  expenditures.) 

When  do  expenditures  in  separate  State 
programs  count?  (§  273.5) 

Section  409(a)(7)(B)(i)(II)  establishes 
limits  on  the  amount  of  expenditures 
that  may  count  when  the  MOE 
expenditures  are  for  activities  under 
separate  State  or  local  programs.  The 
heading  for  the  provisions  luider  this 
section  indicates  that  "transfers  from 
other  State  and  local  programs"  must  be 
excluded  from  consideration  toward  a 


State's  MOE.  We  received  numerous 
questions  about  this  language.  We  do 
nbt  believe  that  the  language  intended 
to  convey  merely  a  literal  or  physical 
transfer  of  funds.  Instead,  we  believe 
that  Congress  wanted  to  prevent  States 
from  substituting  existing  expenditures 
in  these  outside  programs  for  cash 
welfare  and  related  assistance  to  needy 
fomilies  and  claiming  them  as 
expenditures  for  MOE  purposes. 
Therefore,  section  409(a)(7)(B)(i)(n)(aa) 
provides  that  the  money  spent  under 
State  or  local  programs  may  count  as 
MOE  only  to  the  extent  that  the 
expenditures  exceed  the  amount 
expended  under  such  programs  in  the 
fiscal  year  most  recently  ending  before 
the  date  of  enactment  (August  22, 1996). 
Thus,  States  may  cotmt  only  additional 
or  new  expenditures,  Le.,  expenditures 
above  FY  1995  levels. 

Section  409(a)(7)(B)(i)(II)(bb)  provides 
what  may  appear  to  be  an  alternative 
limitation.  We  believe  that  this 
provision  was  intended  as  an  exception 
to  the  limitation  under  (aa).  Under 
provision  (bb).  State  expenditures  imder 
any  State  or  local  program  during  a 
fiscal  year  may  count  toward  a  State's 
MOE  to  the  extent  that  the  State  is 
entitled  to  a  payment  under  former 
section  403  as  in  effect  before  the  date 
of  enactment  with  respect  to  the 
expenditures.  We  interpret  this  to  mean 
that  State  funds  expended  under 
separate  State/local  programs  that  had 
been  previously  authorized  and 
allowable  under  the  former  AFDC/EA/ 
JOBS  programs  in  effect  as  of  August  21, 
1996,  may  have  all  such  expenditures 
count  toward  the  State's  MOE.  In  other 
words,  the  limit  imder  (aa)  does  not 
apply:  there  is  no  requirement  that  these 
expenditiues  be  additional  or  new 
expenditures,  above  FY  1995  levels. 

What  kinds  of  expenditures  do  not 
count?  (§  273.6) 

As  previously  discussed, 
expenditures  under  State  programs 
(TANF  and  separate  State  programs)  do 
not  count  if  they  are  not  made  on  behalf 
of  eligible  Camilies. 

There  are  also  specific  statutory 
requirements  that  aCCect  the  use  of  State 
funds  imder  a  State's  TANF  program. 
The  specific  requirements  that  apply 
depend  on  whether  the  expenditures 
meet  the  definition  of  assistance  under 
§  270.30:  the  language  used  in  each 
TANF  provision  or  in  a  related 
provision  elsewhere  in  the  statute;  and 
the  manner  in  which  a  State  structures 
its  TANF  program  and  accounts.  (None 
of  the  TANF  program  requirements 
directly  apply  to  eligible  fiamilies  served 
in  separate  State  pro-ams.) 


Provisions  in  the  statute  that  use  the 
terms  "under  the  program,"  "under  the 
program  funded  under  this  part,"  and 
"under  the  State  program  fimded  under 
this  part"  apply  to  the  State's  TANF 
program,  regardless  of  the  funding 
source.  That  is,  they  apply  to  segregated 
Federal  programs,  commingled  State/ 
Federal  programs,  and  segregated  State 
programs,  llius,  all  Eamilies  receiving 
TANF  assistance  (whether  funded  Mrith 
State  or  Federal  funds)  must  meet  work 
participation  and  child  support 
requirements. 

Provisions  pertaining  solely  to  the  use 
of  Federal  funds  would  not  apply  to 
fiamilies  assisted  under  TANF  with 
State-only  funds.  Consequently,  if  State 
funds  are  segregated  from  Federal  funds. 
State  expenditures  on  "assistance"  must 
comply  with  all  the  rules  pertaining 
generally  to  the  State's  TANF  program, 
e.g.,  work  and  child  support 
requirements.  However,  they  are  not 
subject  to  requirements  that  pertain  only 
to  the  use  of  Federal  funds. 

These  requirements  are  found  in  the 
provisions  in  the  statute  using  the  term 
"grant,"  or  "amounts  attributable  to 
fumds  provided  by  the  Federal 
government."  This  language  refers  to  the 
Federal  funds  provided  to  the  State 
under  section  403.  Therefore,  those 
provisions  affect  only  the  use  of  Federal 
TANF  funds,  unless  the  SUte 
commingles  its  money  with  Fedmal 
TANF  fimds.  If  comniingled.  Federal 
and  State  funds  become  subject  to  the 
same  rules.  Thxis,  commingling  of  State 
and  Federal  funds  can  reduce  the  total 
amount  of  flexibility  available  to  the 
State  in  its  use  of  both  Federal  and  State 
funds. 

The  provisions  governing  the  use  of 
Federal  TANF  funds  are  generally  found 
in  sections  404  and  408  of  the  Act  and 
section  115  of  PRWORA.  The  proposed 
r^ulations  at  §  273.11  provide 
additional  requirements  regarding 
allowable  uses  of  Federal  TANF  fimds. 

The  statute  also  provides  several 
general  restrictions  on  MOE 
expenditures.  Pursuant  to  section 
409(a)(7)(B)(iv),  the  following  types  of 
expenditures  do  not  count  (1) 
expenditiues  of  funds  that  originated 
with  the  Federal  government;  (2)  State 
funds  expended  for  the  Medicaid 
program  under  title  XK  of  the  Act;  (3) 
any  State  funds  used  to  match  Federal 
WeUaie-to-Work  fimds  provided  under 
section  403(aM5)  of  the  Act,  as  amended 
by  sections  5001(a)  (1)  and  (2)  of  Pub. 
L.  105-33;  or  (4)  expenditures  that 
States  make  as  a  condition  of  receiving 
Federal  funds  under  other  programs. 
See  discussion  of  §  273.3  for  additional 
information. 
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Section  5506(c)  of  Pub.  L.  105-33 
amends  section  409(a)(7)(B)(i)  by  adding 
another  restriction  luider  section 
409(a)(7}(B)(i)(III).  Pursuant  to  section 
409(a)(12),  States  must  expend  State 
funds  equal  to  the  total  reduction  in  the 
State's  SFAG  due  to  any  penalties 
incurred.  Section  409(a)(7)(B)(i)(in) 
provides  that  such  expenditures  may 
not  count  toward  a  State's  TANF  MOE. 
(See  §274.50.) 

TANF  funds  transferred  to  the  Social 
Service  Block  Grant  Program  under  title 
XX  of  the  Act  or  transfisned  to  the  Child 
Care  and  Development  Block  Grant 
prograin  (also  known  as  the 
Discretionary  Fund  within  the  Child 
Care  and  Development  Fund)  do  not 
count  toward  meeting  a  State's  MOE 
requirement  because  of  the  first 
restriction  under  409(a)(7)(b)(iv)  that 
prohibits  funds  that  originated  from  the 
Federal  government  from  being  used  for 
MOE  purposes. 

Finally,  it  is  important  to  note  that 
only  State  expenditures  made  in  the 
fiscal  year  for  which  TANF  funds  are 
awarded  count  toward  meeting  the  MOE 
requirement  for  that  year.  Therefore, 
expenditures  made  in  prior  fiscal  years 
or.  in  the  case  of  FY  1997,  expenditures 
made  prior  to  the  date  the  State  starts  its 
TANF  program  do  not  coimt  as  TANF 
MOE. 

How  will  we  determine  the  level  of 
State  expenditures?  (§  273.7) 

Congress  recognized  that  State 
contributions  would  play  an  important 
role  in  making  welfare  reform  a  success. 
We  are  interested  in  learning  about  the 
ways  in  which  States  help  fomilies 
move  toward  economic  self-support  and 
self-sufficiency.  We  are  particularly 
interested  in  the  types  of  services 
eligible  families  are  receiving  through 
separate  State  programs  or  activities.  We 
propose  to  use  the  administrative 
avenues  available  to  us  to  learn  about 
expenditures  under  separate  State 
programs. 

To  help  determine  if  States  are 
meeting  MOE  requirements,  we  have 
created  a. TANF  Financial  Report  The 
report  will  require  the  State  to  specify 
expenditures  under  its  TANF  program 
and  other  separate  State  programs  that 
serve  eligibla£Bmilies.  Please  refer  to 
the  description  of  the  TANF  Financial 
Report  under  part  275  for  additional 
information. 

We  are  also  proposing  an  annual 
addendum  to  the  report  for  the  fourth 
quarter.  The  addendum  will  supplement 
information  on  separate  Stete  programs 
that  is  captured  only  in  a  genoal 
feshion  in  the  quarterly  report 

Thus,  we  propose  that  the  anntial 
addendum  contain:  (1)  a  desaiption  of 


the  specific  State-fimded  program 
activities  provided  to  eligible  families; 
(2)  the  program's  statement  of  purpose 
(how  the  program  serves  eligible 
femilies);  (3)  the  definitions  of  each 
work  activity  in  which  femilies  in  the 
program  are  participating;  (4)  a 
stetement  whether  the  program/activity 
had  been  previously  authorized  and 
allowable  as  of  August  21, 1996  under 
former  section  403;  (5)  the  FY  1995 
State  expenditures  for  each  pro^sm/ 
activity  not  so  authorized;  (6)  the  total 
number  of  eligible  femilies  served  by 
each  program/activity  as  of  the  end  of 
the  fiscal  year.  (7)  the  eligibility  criteria 
for  femilies  served  under  each  program 
or  activity:  and  (8)  a  certification  that 
each  of  the  families  served  met  the 
State's  criteria  for  "eligible  family." 
This  information  will  enable  us  to 
understand  how  separate  State  programs 
are  serving  needy  families  outside  of  the 
TANF  program  and  to  report  on  those 
services  to  Congress. 

What  happens  if  a  Stete  fells  to  meet  the 
TANF  MOE  requirement?  (§  273.8) 

Under  section  409(a)(7)(A),  if  a  Stete 
does  not  meist  the  TANF  MOE 
requirement  we  will  reduce  the  amoimt 
of  the  SFAG  payable  for  the  following 
fiscal  year  on  a  dollar-for-dollar  basis. 

Section  5001(g)  of  Pub.  L.  105-33 
adds  another  penalty  to  section  409(a) 
for  a  Stete  that  receives  a  Welfere-to- 
Work  formula  grant  piusuant  to  section 
403(a)(S)(A),  as  amended  by  section 
5001(aMl).  but  feils  to  meet  the  TANF 
MOE  requirement  for  the  fiscal  year. 
Under  section  409(a)(13).  the  amount  of 
the  Stete's  SFAG  will  be  reduced  for  the 
following  fiscal  year  by  the  amount  of 
the  Wel&re-to-Work  formula  grant  paid 
to  the  Stete. 

May  a  Stete  avoid  a  TANF  MOE  penalty 
because  of  reasonable  cause  or  through 
corrective  compliance?  (§  273.9) 

Under  section  409(b)(2).  a  Stete  may 
not  avoid  a  penalty  for  feilure  to  meet 
ito  TANF  MOE  requirement  based  on 
reasonable  cause.  In  addition,  section 
5506(m)  of  Pub.  L.  105-33  amended 
section  409(c)(4)  to  provide  that  a  Stete 
may  not  avoid  the  penalty  through  a 
corrective  compliance  plan. 

Congress'  decision  not  to  provide  for 
a  reasonable  cause  exception  or 
corrective  compliance  in  TANF  MOE 
penalty  cases  indicates  that  Congress 
viewed  this  requirement  as  critical.  In 
short  the  MOE  requirement  is  crucial  to 
meeting  the  watk  and  other  objectives  of 
the  Act 


Subpart  B-^What  rules  apply  to  the  use 
of  Federal  funds? 

What  actions  are  to  be  taken  against  a 
Stete  if  it  uses  Federal  TANF  funds  in 
violation  of  the  Act?  (§  273.10) 

Section  409(a)(1)  contains  two 
penalties  related  to  use  of  Federal  TANF 
funds  (i.e.,  all  Federal  funds  under 
section  403)  in  violation  of  TANF 
program  requirements.  The  first  is  a 
penalty  in  the  amount  of  fimds  that  are 
used  improperly,  as  found  under  the 
Single  Audit  Act  We  would  reduce  the 
SFAG  payable  to  the  Stete  for  the 
immediately  succeeding  fiscal  year 
quarter  by  the  amount  misused. 

In  addition,  we  would  take  a  second 
penalty,  equal  to  five  percent  of  the 
adjusted  SFAG,  if  we  find  that  a  Stete 
has  intentionally  misused  funds.  The 
criteria  for  "intentional  misuse"  is 
found  at  §273.12. 

For  both  of  these  penalties.  States  may 
request  that  we  consider  reasonable 
causes  for  not  taking  the  penalty  and 
may  submit  a  corrective  compliance 
plan  for  correcting  the  violation. 

What  uses  of  Federal  TANF  funds  are 
improper?  (§  273.11) 

The  stetute  contains  many 
prohibitions  and  restrictions  on  the  use 
of  Fedwal  TANF  funds.  In  determining 
if  fiuids  have  been  used  "in  viofetion  of 
this  part,"  Stetes  should  particularly 
note  the  prohibitions  in  section  408  of 
the  Act  and  section  115  of  PRWORA. 
These  sections  provide  that  Stetes  must 
not  use  Federal  TANF  funds  to  provide 
assistance  to: 

•  A  femily  with  an  adult  who  has 
received  assistance  funded  with  Federal 
TANF  funds  for  60  months  (except  for 

a  femily  included  in  the  20  percent 
hardship  exemption): 

•  A  family  without  a  minor  child  (or 
pregnant  individual); 

•  A  femily  not  assigning  support 
righto; 

•  An  unmaiiied  parent  under  18. 
without  a  high  school  diploma,  who 
does  not  attend  high  school  or 
equivalent  training; 

•  An  unmarried  parent  under  18  not 
living  in  an  adult-supervised  setting; 

•  A  fugitive  felon  and  probation  and 
parole  violator, 

•  A  minor  child  absent  from  the 
home  45  days  (or  at  Stete  option,  30- 
180  dajrs); 

•  For  ten  jrears,  a  person  found  to 
have  fraudulentiy  misrepresented 
residence  to  obtain  assistance;  and 

'  •  An  individual  convicted  of  certain 
drug-refeted  ofienses  unless  the  Stete 
has  enacted  a  law  to  exempt  such 
individuals  fit>m  the  proh^ition  (refer 
to  section  115  of  PRWORA). 


62158         Federal  Register  /  Vol.  62.  No.  224  /  Thursday.  November  20,  1997  /  Proposed  Rules 


Also,  Statas  must  not  use  Federal 
TANF  funds  for  medical  services, 
except  for  pre-pregnancy  family 
planning  services.  This  prohibition 
raised  a  number  of  concerns  among 
States  and  advocates  that  are  discussed 
below  as  one  of  the  clarifications  on  the 
use  of  Federal  TANF  funds. 

Section  404  also  limits  the  use  of 
Federal  TANF  funds.  More  specifically, 
section  404(a)(1)  provides  that  TANF 
funds  may  be  used  "...  in  any  manner 
that  is  reasonably  calctilated  to 
accomplish  the  purpose  of  this  part, 
including  to  provide  low  income 
households  with  assistance  in  meeting 
home  heating  and  cooling  costs.  .  .  ." 
Conversely,  TANF  funds  cannot  be  used 
in  a  maimer  not  reasonably  calculated  to 
serve  the  purposes  of  the  program. 

in  determining  if  an  activity  may  be 
funded  with  TANF  funds  under  this 
provision,  you  should  refer  to  the 
purposes  described  in  section  401  and 
reiterated  at  §  270.20.  Also,  you  should 
be  aware  that  the  specific  prohibitions 
or  restrictions  in  the  statute  (e.g.,  the 
prohibitions  in  section  408)  apply  even 
if  an  activity  seems  otherwise  consistent 
with  the  purposes  in  section  404(a)(1). 

In  addition,  section  404(a)(2),  as 
anmnded  by  section  5503  of  Pub.  L. 
105-33,  permits  Federal  TANF  funds  to 
be  used  "in  any  manner  that  the  State 
was  authorized  to  use  amounts  received 
under  part  A  or  F,  as  such  parts  were 
in  efiect  on  September  30. 1905  or  (at 
the  option  of  the  State)  August  21, 
1996."  We  interpret  this  provision  to 
cover  activities  that  are  not  permissible 
under  section  404(a)(1),  but  were 
included  in  a  State's  approved  State 
AFDC  plan,  JOBS  plan,  or  Supportive 
Services  Flan  as  of  September  30,  1995, 
or,  at  State  option,  August  21, 1996.  An 
example  of  such  an  activity  is 
Emergency  Assistance  juvmile  justice 
activities  that  were  included  in  many 
State  plans.  Under  this  provision,  only 
those  States  whose  approved  AFDC 
State  plans  included  juvenile  justice 
activities  as  of  September  30. 1995.  or. 
at  State  option,  August  21, 1996,  may 
use  Federal  TANF  funds  for  those 
activities.  Further,  as  with  section 
404(aKl).  this  provision  does  not  pennit 
Federal  T.\NF  funds  to  be  used  for  any 
activity  that  is  otherwise  prohibited  or 
restricted  under  the  statute. 

States  should  also  note  that  if  they 
exceed  the  15  percent  limit  on 
administrative  costs  imder  section 
404(b),  we  will  consider  any  amount  of 
funds  exceeding  the  limit  to  be  misused 
funds.  Likewise,  we  would  consider 
unauthorized  or  inappropriate  transfian 
of  TANF  funds  to  be  a  misuse  of  funds. 
We  would  consider  any  of  the  following 
transfus  to  be  inappropriate  or 


unauthorized:  transfars  to  any  program 
except  the  Child  Caie  and  Development 
Block  Grant  (also  known  as  the 
Discretionary  Fund  within  the  Child 
Care  and  Development  Fund)  or  the 
Social  Services  and  Block  Grant 
Program  under  title  XX  of  the  Social 
Security  Act;  transfers  to  those  two 
programs  in  excess  of  the  30  percent 
cap;  and  transfen  to  SSBG  in  excess  of 
the  10  percent  cap. 

OMB  Circulars  A-102  and  A-87  also 
include  restrictions  and  prohibitions 
that  limit  the  use  of  Federal  TANF 
funds.  The  Department  previously 
promulgated  A-102  (the  common  rule) 
in  its  regulations  at  part  92  of  tide  45, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments." 

All  provisions  in  part  92  are 
applicable  to  the  TANF  program.  TANF 
is  not  one  of  the  Block  Grant  programs 
exempt  from  the  requirements  of  part 
92,  as  OMB  has  not  taken  action  to 
exempt  it.  Rather,  OMB  has  determined 
that  TANF  should  be  subject  to  part  92. 
Section  417  does  not  prevent  us  from 
applying  the  part  92  regulations  to 
TANF  because  the  referenced 
requirements  are  not  developed  to 
enforce  substantive  provisions  under 
this  part.  We  believe  that  Congress 
understood  that  TANF,  like  other 
Federal  grant  programs,  was  subject  to 
existing  appropriations,  statutory  and 
regulatory  requirements  regarding  the 
general  administration  of  grants, 
notwithstanding  section  417.  Section 
417  was  not  meant  to  invalidate  other 
requirements  that  Congress  and  Federal 
agencies,  primarily  OMB,  have  put  in 
place  to  assure  that  Federal  grant  funds 
are  properly  administered  or  to  inhibit 
Federal  agencies  from  fulfilling  their 
financial  management  responsibilities 
in  innnaging  their  progiams. 

By  reference,  part  92  also  includes  A- 
87,  the  "Cost  Principles  for  State,  Local 
and  Indian  Tribal  Govemmmits."  the 
basic  guidelines  for  Federal  awards. 
These  guidelines  provide,  in  part,  that 
an  allowable  cost  must  be  necessary  and 
reasonable  for  the  proper  and  efficient 
administration  of  a  Federal  grant 
program,  and  authorized>or  not 
prohibited  under  State  or  local  laws  or 
regulations. 

A-87  also  includes  some  specific 
prohibitions  on  the  use  of  Federal  funds 
generally  that  apply  to  Federal  TANF 
funds.  For  example.  A-87  prohibits  the 
use  of  Federal  funds  for  alcoholic 
beverages,  bad  debts,  and  the  salaries 
and  expenses  of  the  Office  of  the 
Governor. 


Clarifications  of  Use  of  Federal  TANF 
Funds — Substance  Abuse  Services 

In  our  consultations,  we  received 
several  inquiries  regarding  the  use  of 
Federal  TANF  faadit  for  substance  abuse 
treatment,  i.e.,  treatment  for  alcohol  and 
drug  abuse.  In  light  of  the  prohibition 
on  the  use  of  Federal  TANF  funds  for 
"medical  services,  except  for  pre- 
pregnancy family  planning  activities." 
we  held  discussions  with  other  Federal 
agencies  and  learned  that  in  many,  but 
not  all  instances,  the  treatment  of 
alcohol  and  drug  abuse  involves  not  just 
"medical  services,"  but  other  kinds  of 
social  and  support  services  as  well. 

Allowing  States  to  use  Federal  TANF 
funds  for  substance  abuse  treatment  is 

Erogrammatically  soimd  since  it  may 
elp  clients  make  successful  transitions 
to  woric  and  provide  for  a  stable  home 
environment  for  TANF  children. 
Accordingly,  we  are  proposing  a  policy 
that  permits  States  to  use  Federal  TANF 
funds  for  drug  and  alcohol  abuse 
treatment  services  to  the  extent  that 
such  services  are  not  medical.  States 
will  have  to  look  at  the  range  of  services 
offered  and  diffiarentiate  between  those 
that  are  medical  and  those  that  are  not 
In  short.  States  cannot  use  Federal 
TANF  funds  for  services  that  the  State 
identifies  as  medical;  they  may  only  use 
Federal  funds  used  for  sovices  that  are 
non-medical. 

aerification  of  the  Use  of  Federal  TANF 
Funds  for  Construction  and  Purchase  of 
Facilities 

The  Comptroller  General  of  the 
United  States  has  prohibited  the  use  of 
Federal  funds  for  die  construction  or 
purchase  of  facilities  or  buildings  unless 
there  is  explicit  statutory  authority 
permitting  Federal  grant  funds  to  be 
used  for  this  purpose.  Since  the  statute 
is  silent  on  tbis.  States  must  not  use 
Federal  TANF  funds  for  construction  or 
the  purchase  of  facilities  or  buildings. 

Clarification  of  the  Use  of  Federal  TANF 
Fimds  as  State  Matdi  for  Other  Federal 
Grant  Programs 

Federal  TANF  funds  under  section 
403(a)  may  be  used  to  match  other 
Federal  grant  programs  if  authorized 
under  the  statute  of  the  grant  program. 
However,  these  funds  are  still  subject  to 
the  TANF  progsam  requirements  and 
must  be  used  in  accordance  with  the 
purposes  of  the  TANF  program  and  with 
these  proposed  regulations. 

Clarification  of  the  Use  of  Fednal  TANF 
Funds  to  Add  to  Program  Income 

We  have  received  a  number  of 
inquiries  about  whether  or  not  TANF 
funds  may  be  used  to  generate  program 
income.  An  example  of  program  income 
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is  the  income  a  State  earns  if  it  sells 
another  State  a  training  curricula  that  it 
has  developed,  in  whole  or  mostiy,  with 
Federal  TANF  funds. 

States  may  generate  program  income 
to  defray  costs  of  the  program.  Under  45 
CFR  92.25.  there  are  several  options  for 
how  this  program  income  may  bev 
treated.  For  ti^e  TANF  program,  in  order 
to  give  States  flexibility  in  their  use  of 
TANF  funds,  we  are  proposing  to  permit 
States  to  add  to  their  TANF  grant 
program  income  that  has  been  earned  by 
the  State.  States  must  use  such  program 
income  for  the  purposes  of  the  TANF 
program  and  for  allowable  TANF 
activities.  We  will  not  require  States  to 
report  on  the  amount  of  program  income 
earned,  but  they  must  keep  on  file 
financial  records  on  program  income 
earned  and  the  purposes  for  which  it  is 
used  in  the  event  of  an  audit  or  review. 


How  will  we  determine  if  a  State 
intentionally  misused  Federal  TANF 
funds?  (§273.12) 

To  determine  if  funds  have  been 
intentionally  misused,  we  will  require 
the  State  to  demonstrate  to  our 
satisfoction  that  TANF  funds  were  spent 
for  purposes  that  a  reasonable  person 
would  consider  to  be  within  the 
purposes  of  the  TANF  program.  Funds 
will  also  be  considered  intentionally 
misused  if  there  is  documentation,  such 
as  Federal  guidance  or  policy 
instructions,  that  provides  that  funds 
must  not  be  used  for  such  purposes,  or 
if  the  State  misuses  the  funds  after 
receiving  notification  from  us  that  such 
use  is  not  allowable. 

What  types  of  activities  are  subject  to 
the  administrative  cost  limit  on  Federal 
TANF  grants?  (§  273.13) 

Section  404  of  the  Act  sets  forth  the 
various  ways  in  which  a  State  may 
expend  its  Federal  TANF  grant  under 
section  403.  As  a  general  rule,  under 
section  404(b)(1),  only  15  percent  of  a 
State's  Federal  fiscal  year  grant  may 
consist  of  administrative  expenditures. 
This  limit  is  reached  in  the  quarter  in 
which  a  State's  administrative 
expenditures,  which  may  be  made  over 
one  or  more  fiscal  yean  for  each  fiscal 
year  grant,  equal  15  percent  of  the  fiscal 
year  grant 

For  the  purpose  of  the  15  percent 
limit,  State  expenditures  on  information 
technology  and  computerization 
necessary  for  tracking  or  monitoring 
cases  covered  by  the  TANF  program  do 
not  coimt  But  remaining  of  particular 
interest  to  our  State  partnen  and  other 
interested  parties  is  the  definition  of  the 
costs  that  are  included  as  administrative 
costs.  This  information  is  critical  to 
State  planning  for  welfare  reform. 


In  this  proposed  rule,  the  term 
"administrative  costs"  will  include  only 
those  expenditures  that  are  subject  to 
tbe  15  percent  limit  in  section  404(b). 
Expenditures  for  information 
technology  and  computerization 
necessary  for  tracking  and  monitoring 
.and  other  expenditures,  that  have 
traditionally  been  considered 
"administrative  costs"  but  that  are 
outside  of  the  15  percent  limit,  are 
referred  to  as  "administrative  costs 
outside  of  the  15  percent  limit" 

We  include  our  proposed  definition  of 
"administrative  costs"  at  §  273.0(b).  In 
the  preamble  for  §  273.0,  we  include  a 
detailed  explanation  of  the  proposal. 

Pursuant  to  section  404(d).  States  may 
transfer  up  to  30  percent  of  each  fiscal 
year's  SFAG  to  the  Child  Care  and 
Development  Block  Grant  Program  (also 
known  as  the  Discretionary  Fund  of  the 
Child  Care  and  Development  Fund)  and 
the  Social  Sovices  Block  Grant  Program 
under  title  XX  of  the  Act  All  30  percent 
may  be  transferred  to  CCDBG,  but  no 
more  than  ten  percent  can  be  transferred 
to  SSBG.  As  transferred  fiihds  must  then 
be  treated  as  if  they  were  funds 
appropriated  to  OCDBG  and  tide  XX, 
and  not  as  TANF  funds,  we  will  reduce 
the  total  amount  of  TANF  fimds 
available  for  administrative  costs  by  the 
total  amount  of  any  such  transfara.  The 
15  percent  ceiling  applies  to  each  fiscal 
year's  adjusted  SFAG. 

If  a  State's  administrative  costs  exceed 
the  15  percent  limit  the  penalty  for 
misuse  of  funds  will  apply.  The  penalty 
will  be  in  the  amount  spent  on 
administrative  costs  in  excess  of  15 
percent  We  will  take  an  additional 
penalty  in  the  amount  of  five  percent  of 
die  adjusted  SFAG  if  we  find  that  a 
State  has  intentionally  exceeded  the  15 
percent  limit 

States  must  allocate  costs  to  proper 
programs.  Under  the  Federal 
Appropriations  Law,  grantees  must  use 
funds  in  accordance  with  the  purpose 
for  which  they  were  appropriated.  In 
addition,  as  stated  previously,  the  grants 
administration  regulations  at  part  92, 
and  OMB  Circular  A-87,  "Cost 
Principles  for  State.  Local,  and  Indian 
Tribal  Governments"  apply  to  the  TANF 
program.  A-87,  in  particular,  establishes 
the  procedures  and  rules  applicable  to 
the  allocation  of  costs  among  programs 
and  the  allowability  of  costs  under 
Federal  grant  programs  such  as  TANF. 


Subpart  C— What  Rules  Apply  to 
Individual  Development  Accounts? 

What  definitions  apply  to  Individual 
Development  Accounts  (IDAs)? 
(§  273.20) 

An  IDA  is  defined  as  an  account 
established  by  or  for  an  individual  who 
is  eligible  for  TANF  assistance  to  allow 
the  individual  to  accumulate  funds  for 
specific  purposes.  A  number  of  other 
terms  used  in  discussing  IDAs  are  also 
defined. 

May  a  State  use  the  TANF  grant  to  fund 
IDAs?  (§  273.21) 

Section  404(h)  of  PRWORA  gives 
States  the  option  to  fund  IDAs  with 
TANF  funds  fior  individuals  who  are 
eligible  for  TANF  assistance. 

Are  there  any  restrictions  on  IDA  funds? 
($273.22) 

IDAs  are  similar  to  savings  accounts 
and  enaUe  recipients  to  save  earned 
income  for  certain,  specified,  significant 
items.  Individuals  may  spend  IDA  funds 
only  to  purchase  a  home,  pay  for  a 
college  education,  or  start  a  business. 

How  does  a  State  prevent  a  recipient 
from  using  the  IDA  accoimt  for 
unqualified  purposes?  (§  273.23) 

Money  in  an  IDA  account  will  not 
affect  a  recipient's  eligibility  for 
assistance.  Withdrawals  from  the  IDA 
should  be  paid  direcUy  to  a  college  or 
university,  to  a  bank,  savings  and  loan 
institution,  or  to  an  individual  selling  a 
home  or  to  a  special  account  if  the 
recipient  is  starting  a  business.  Thus, 
IDAs  may  provide  an  incentive  for 
recipients  to  find  jobs  and  use  their 
earned  income  to  save  for  the  future. 

Section  404(h)  authorizes  the 
Secretary  to  establish  regulations  to 
ensure  that  individuals  do  not  withdraw 
funds  held  in  an  IDA  except  for  one  or 
more  of  the  above  qualified  purposes. 

In  our  research,  we  foimd  several 
States  had  established  Individual 
Development  Accounts  under  their 
Welfare  Reform  Demonstration  Projects 
and  subsequentiy  transferred  those 
provisions  to  their  TANF  programs. 
Each  State  had  designed  its  own 
procedures  for  preventing  withdrawals 
or  penalizing  recipients  who  withdrew 
funds  from  their  IDAs  for  unauthorized 
purposes.  For  example,  several  States 
count  a  withdrawal  for  a  non-qualified 
purpose  as  earned  income  in  the  month 
of  withdrawal  unless  the  fimds  were 
already  counted  as  earned  income. 
Other  States  treat  such  withdrawals 
against  a  family's  resource  limit  Still 
another  State  calculates  a  period  of 
ineligibility  using  a  complex  formula. 
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With  this  in  mind,  we  did  not  feel 
that  it  was  necessary  to  be  overly 
prescriptive  in  mandating  bow  States 
ensure  that  individuals  do  not  make 
unauthorized  withdrawals  from  IDA 
accounts.  In  keeping  with  the  intent  of 
PRWORA,  we  have  tried  to  give  States 
mflTrimuin  flexibiUty  to  establish     ^ 
procedures  that  ensure  that  cmly 
qualified  withdrawals  are  made. 

In  addition,  section  404(h)(5)(D)  gives 
the  Secretary  the  authority  to  determine 
whether  or  not  a  business  contravenes 
law  or  public  policy.  We  have  decided 
that  we  should  base  o\ir  detem^nation 
on  the  business's  compliance  with  State 
law  or  policies.  Our  proposal  will  allow 
States  maximum  flexibiUty  in  setting  up 
these  programs,  while  assuring  that  a 
business  established  by  a  needy  bmily 
meets  State  requirements. 

We  have  incorporated  statutory 
provisions  in  the  reguiaticraa  tar  Uw 
reader's  convenience. 

E.  Part  274— Other  AccowOability 
Provisions 

Subpart  A — What  Sp>ecific  Rules  Apply 
for  Other  Program  Penalties? 

What  di^nitions  apply  to  Ais  part? 
(§274.0) 

This  section  cross-refarancas  the 
general  TANF  regulatory  ilafinitioDa 
established  under  pwt  270. 

What  restrictions  apply  to  die  length  of 
time  Federal  TANF  assistanre  may  be 
provided?  (§274.1) 

Under  the  former  AFDC  pmgram, 
Cunilies  could  receive  asaiatence  as  long 
as  necessary,  if  they  continued  to  meet 
program  eligibihty  rules.  Under  the 
TANF  progmm.  Congees  iwtehKshwd  a 
Tn^iTriiniim  length  of  time  in  which  a 
family  may  receive  assistance  funded  by 
Federal  funds. 

Sections  408(a)(1)(B)  and  408(aX7) 
stipulate  that  States  may  not  use  Federal 
funds  to  provide  assistance  to  a  funily 
that  includes  an  aduh  who  has  receiviBd 
assistance  for  more  than  five  yBsn. 
Therefore,  when  a  parent  or  other  adult 
caretaker  relative  of  a  miDor  child 
applies  for  and  receives  federally- 
funded  assistance  under  the  State's 
TANF  program  on  behalf  of  him/herself 
and  hisAier  family.  Federal  funding  of 
that  assistance  may  not  last  longer  than 
five  years.  (Cert;un  exceptions  are 
covered  later  in  the  discussion  of  this 
section.) 

As  discussed  earlier  tn  this  {weamhle 
(e.g.,  at  §  271.22),  we  are  concerned  that 
States  might  define  eligibility  in  such  a 
way  as  to  avoid  the  time  limits  (Le.,  by 
ctmverting  cases  to  be  child-only  cases). 
Thus,  under  this  section,  we  would 
prohibit  States  from  excluding  adults 


from  their  definition  of  families  for  the 
purpose  of  avoiding  this  penalty,  and 
we  would  require  annual  reporting  of 
the  number  of  such  families  excluded 
(along  with  the  basis  for  excluding 
them).  Fiulher,  if  we  determine  that 
States  were  defining  "families  that 
include  an  adult"  so  as  to  avoid  a  time- 
limit  penalty,  we  would  add  the  child- 
only  cases  back  and  recalculate  the 
number  of  cases  over  the  limit.  We 
would  determine  whether  a  State  was 
subject  to  a  penalty  based  on  this 
recalculation. 

The  five-year  limit  on  Federal  funding 
is  calculated  as  a  ctunulative  total  of  60 
months.  Section  408(a)(7)(B)  clarifies 
that  the  State  must  disregard  any  month 
for  which  assistance  has  been  provided 
to  an  individual  who  is  a  miom  child 
who  is  not  the  head  of  a  household  or 
married  to  the  head  of  a  householcL 
However,  any  month  whan  e  pregnant 
minor  or  minor  pwMit  is  ths  head-of- 
household  or  married  to  the  head-of- 
household  does  count  towanl  the  five- 
year  limit  The  five-year  limitation  on 
Federal  funding  also  itiwagaida  any 
months  that  an  aduh  raoeivad  assistance 
while  living  in  Indian  country  (aa 
defined  by  section  1151  of  tttle  18. 
United  States  Code)  or  in  an  Alaska 
Native  Village  where  at  laest  SO  percent 
of  the  adults  are  not  emploj^  (see 
§274.1(bM2)). 

Section  5001(d)  of  Pub.  L.  105-33 
added  subsection  {Q)  to  section 
408(aK7).  This  subaectioB  provides  for 
special  treatment  of  assistance  provided 
to  a  family  with  Weline-to-Work  grant 
funds  (formula  or  cooapetitive)  under 
the  time-limit  provlaiaB.  Phst,  months 
in  whic:h  a  family  rsceives  cash 
assistance  funded  widi  WeHbie-to-Woric 
grant  funds  (under  section  403(aX5)  of 
the  Act)  do  count  towaids  the  five-jfear 
limit;  however,  months  in  which  a 
family  receives  only  non-cash  assistance 
under  WTW  do  not  count  towarda  the 
five-year  limit  Secondly,  families  may 
receive  assistance  funded  with  Welfare- 
to-Woric  grant  funds  even  though  they 
are  precluded  from  receiving  odier 
TANF  assistance  because  of  the  five- 
year  limit. 

Some  families  may  receive  assistance 
from  Federal  funds  far  more  than  five 
years  based  on  hardship  or  if  the  family 
includes  an  individual  who  has  been 
battered  or  subjected  to  extreme  cruelty 
as  defined  in  section  408(aM7)(C)(iii). 
Under  section  408(aX7)(C).  the  average 
monthly  number  of  such  families  may 
not  exceed  20  percent  of  the  State's 
average  monthly  caseload  during  either 
the  fiscal  year  or  the  immediately 
preceding  fiscal  year,  whichever  the 
State  elects. 


The  Act  does  not  specifically 
prescribe  whether  a  family  can  be 
excepted  from  the  time  limit  before  they 
have  received  60  ciunufative  months  of 
Federal  assistaruw  or  whether  it  can 
only  be  applied  after  the  limit  is 
reached.  As  the  purpose  of  the  provision 
is  to  provide  an  extension  to  the  60- 
mondi  limit,  we  propose  that  it  would 
only  apply  after  that  limit  is  reached.  No 
determination  of  whether  a  State  has 
exceeded  the  cap  will  be  made  until 
some  families  in  the  TANF  program 
have  received  at  least  60  ciunulative 
months  of  federall]f-ftinded  assistance. 
We  believe  that  this  approach  is  the 
most  straightforward  and  comports  with 
Congressional  intent  that  TANF 
assistance  be  povided  on  a  tempocary 
basis  while  a  famify  becomes  sdf- 
sufficient  Thus,  unless  Uie  minor  child 
or  Native  American  statntoey  disregard 
applies.  Federal  support  woold  cease 
once  any  adult  in  the  bmOy  baa  been 
aasistad  tat  80  total  moaths  with 
Federal  hinds  unless  the  State  chooses 
at  that  time  to  include  die  family  in  its 
20  percant  exception.  However,  the 
State  may  dtect  to  use  Strte  ftmds  to 
continue  to  pay  eligible  families. 

The  provision  ia  a  tiaM  limit  on 
Federal  funding  and  doee  not  set  an 
upper  or  lowerbound  on  the  anMnmt  of 
tJBie  a  Stela  could  Moeide  assistenrn  to 
an  individual  CunUy  witfi  Stale  fhnds. 
States  aie  6ee  la  iaspose  shoctK  time 
limits  on  the  recrfpt  of  aseistenre  under 
their  pragnms.  TlMjr  asB  also  free  to 
allow  receipt  for  lo^ierMBiodB  if  the 
assistance  ia  paid  froea  ^alB  linids  or  if 
the  family  meets  die  critaria  the  State 
has  chosen  far  anrt— ainn  and  fits  widi 
the  20  poEcent  UmiL 

We  are  very  intarasted  in  comments 
on  our  approach  to  clarifying  the  time 
limit  on  essistance.  We  will  also  he 
paying  close  attmtian  to  leam  what  is 
happenii^  to  families  as  they  begin  to 
reeui  time  limits  under  waiver  and 
TANF  rules.  In  this  record,  tracking  the 
number  of  months  that  eech  family  has 
received  TANF  assistance  is  veiy 
important,  both  to  the  State  and  to  die 
fainily.  We  urge  States  to  regidariy 

Krovide  families  with  information  cm 
ow  close  they  are  to  reaching  the  time 
limit  This  infnrmation  should  hdp 
strengthen  the  fiunify's  focus  on 
achieving  self-sufficiency. 

We  have  received  numenms  inquiries 
regarding  the  relationship  between  good 
cause  wahren  of  the  time  limit 
peimitted  under  the  Family  ^^olence 
Option  at  section  402(aX7)  and  the  limit 
on  the  exceptions  to  the  Federal  time 
limit  at  section  408(aM7)(C)(ii).  The  key 
issue  is  whether  the  20  percent  limit  on 
hardship  exceptions  includes  families  of 
domestic  violence  victims. 
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Section  402(a)(7)(B)  expressly  refers 
to  section  408(a)(7)(C)(iii)  in  applying 
the  meaning  of  the  term  "domestic 
violence"  to  the  Family  Violence  Option 
at  section  402(a)(7XA).  Section 
408(a)(7)(C)(iii)  defines  "battered"  or 
"subjected  to  extreme  cruelty"  for 
piuposes  of  describing  families  who 
may  qualify  for  a  hardship  exemption  at 
section  408(a)(7)(C)(i),  and  section 
408(a)(7)(C)(ii)  specifies  a  20  percent 
limit  on  the  exceptions  to  the  time  limit 
due  to  hudship.  ConsequenUy,  we 
conclude  that  the  statutory  language 
includes  the  numbn  of  families  waived 
from  the  five-year  time  limit  per  section 
402(a)(7)  within  the  20  percent  ceiling 
established  under  section 
408(a)(7)(C)(ii). 

We  further  note  that  Congress  chose 
not  to  amend  the  statute  as  part  of 
budget  reconciliation.  Thus,  our 
proposed  policy  includes  these  cases 
within  the  20  percent  limifation. 
HowevOT,  our  policy  would  enable  a 
State  to  claim  "reasonable  cause"  when 
its  failure  to  meet  the  five-year  limit 
could  be  attributed  to  its  provision  of 
bona  fide  good  cause  domestic  violence 
waivers.  See  §  274.3  for  additional 
information. 

As  previously  discussed,  section 
408(a)(7)(D)  provides  an  exemption  to 
the  time  limit  on  receipt  of  fisderally- 
funded  TANF  assistance  for  families 
living  in  Indian  country  or  in  an 
Alaskan  Native  village.  The  months  a 
family,  that  includes  an  adult,  lives  in 
Indian  country  or  in  an  Alaskan  Native 
village,  where  at  least  50  percent  of  the 
adults  are  not  employed,  do  not  count 
when  determining  whether  the  adult 
has  received  fedmlly-funded  assistance 
for  60  cumidative  months.  In 
accordance  with  section  408(a)(7)(D).  as 
amended  by  section  550S(dM2)  of  Pub. 
L.  105-33,  the  pocentage  of  adults  who 
are  not  employed  in  a  month  wiU  be 
determined  by  the  State  using  the  most 
reliable  data  available  for  the  month,  or 
for  a  period  including  the  month. 

This  exception  does  not  include 
families  receiving  assistance  under  an 
approved  Tribal  family  assistance  plan 
because  these  families  are  covered  by  , 
the  requirements  at  section  412. 

In  our  consxdtations  on  the 
regulations,  questions  were  raised  about 
the  relationship  of  section  415,  the 
application  of  waivers  inconsistent  with 
PRWORA,  and  the  time  limit  on  Federal 
assistance.  Some  waivers  include 
provisions  for  time  limiting  assistance. 

As  discussed  in  the  preamble  to 
§  270.30,  we  define  what  it  means  for  a 
provision  of  the  Act  to  be  inconsistent 
with  provision(s)  in  a  waiver.  We 
believe  it  is  crucial  to  define  what 
"inconsistent"  means  because:  (1)  the 


Act  does  not  define  it;  (2)  States  need  to 
know  whether  any  time-limit  policies  in 
their  waivers  are  inconsistent  with  the 
provisions  in  sections  408(a)(1)(B)  and 
408(a)(7):  and  (3)  if  diere  U  an 
inconsistency,  States  need  to  know  how 
the  time-limit  restrictions  under 
408(a)(1)(B)  and  408(a)(7)  apply  in 
relation  to  the  State's  policy.  We  must 
define  the  term  to  implement  the  time 
limit  penalty  provision  at  section 
409(a)(9),  and  States  must  imderstand 
what  it  means  when  it  is  applied  to  the 
five-year  limit,  in  order  to  avoid  that 
penalty. 

Under  our  proposed  definition  of 
inconsistency,  the  five-year  limit  on 
Federal  assistance  is  inconsistent  with  a 
State's  waiver  only:  (1)  if  the  State  has 
an  approved  waiver  (a)  that  provides  for 
terminating  cash  assistance  to 
individuals  or  families  because  of  the 
receipt  of  assistance  for  a  poiod  of  time 
specified  by  the  approved  waiver(s),  and 
(b)  under  which  the  State  would  have  to 
change  its  waiver  policies  (including 
policies  regarding  exemptions  and 
extensions)  in  order  to  comply  with  the 
five-year  limit  on  Federal  assistance;  or 
(2)  for  a  control  or  experimental 
treatment  group  where  a  State  chooses 
to  maintain  prior  law  (>olicies 
applicable  to  research  group  cases  for 
the  purpose  of  completing  an  impact 
evaluation  using  an  experimental 
design. 

We  believe  tint  this  proposed 
regulation  is  consistent  with  the 
language  in  the  conference  report.  H. 
Rept  104-725  at  311,  indicathig 
agreement  by  the  conferees  that 

*  *  *  such  waivers  may  only  apply  *  *  * 
to  tlie  specific  program  faatuiet  for  wiilch  the 
waiver  was  grmtad.  All  •  •  •  program 
features  of  the  State  program  not  specifically 
covered  by  the  waiver  most  conform  to  this 
part  (1.0.,  to  TANF). 

Except  for  control  and  experimental 
treatment  group  cases  maintained  for 
the  purpose  of  completing  an  impact 
evaluation  of  the  waiver  policies,  a  State 
that  does  not  have  an  approved  time- 
limit  provision  in  its  waiver  that  meets 
the  above  criteria  must  adhere  to  the 
provisions  set  forth  in  sections 
408(a)(lKB)  and  408(a)(7).  A  State  that 
does  have  an  approved  time-limit 
provision  in  its  waiver  that  meeta  die 
above  criteria  does  not  have  to  follow 
the  provisions  of  the  five-year  linut,  to 
the  extent  they  are  inconsistent,  until 
the  waiver  expires.  Several  examples  of 
the  application  of  the  proposed  policy 
follow. 

A  State  has  an  approved  seven-year 
waiver  that  terminates  a  family's  cash 
benefits  after  18  months  of  benefits  if 
the  adult  fails  to  participate  in  a  work 


program.  Assistance  does  not  end 
because  of  the  passage  of  time,  but 
because  of  the  adult's  failure  to 
participate  in  a  required  wfork  activity. 
The  waiver  policy  does  not  meet  the 
first  prong  of  the  test  for  time  limit 
inconsistency,  as  it  is  a  work  policy. 
Therefore,  it  is  not  inconsistent  with  the 
Federal  time-limit  provision.  The  State 
will  have  to  adhere  to  the  five-year  limit 
under  sections  408(a)(1)(B)  and 
408(a)(7). 

Even  if  a  State  has  an  approved  time- 
limit  waiver  policy,  we  believe  that  the 
waiver  policy  and  die  Federal  five-year 
limit  can  operate  concurrentiy.  In  most 
cases,  the  State  woidd  not  have  to 
change  waiver  policy  because  of  the 
Federal  limit  and,  thus,  there  would  not 
be  an  inconsistency.  As  a  general  rule, 
individuals  subfect  to  a  State  time  limit 
under  an  approved  waiver  will 
conciurently  be  subject  to  the  Federal 
time  limit 

For  example,  a  State  has  been  granted 
an  eleven-year  waiver  to  operate  a 
demonstration  that  limita  die  receipt  of 
assistance  by  a  family  to  two  years  (with 
extensions  under  certain 
circumstances).  Because  the  Federal 
time  limit  can  run  concurrentiy,  a 
fainily  receiving  assistance  for  two  years 
imder  the  State's  time  limit  is  also 
receiving  two  years  of  assistance  under 
the  Federal  five-year  limit  Once  the 
demonstration  ends,  if  the  family  has 
received  fust  two  years  of  TANF 
assistance,  then  the  family  can  receive 
three  more  years  of  federally-funded 
assistance  tmder  the  five-year  limit 
(assuming  all  other  eligibility  criteria 
are  met  per  the  State's  TANF  plan). 
Alternatively,  should  the  family  move  to 
another  State,  that  State  can  provide 
three  more  years  of  federally-funded 
assistance  (assuming  the  State  provides 
five  years  of  TANF  assistance). 

Under  this  policy,  there  will  be 
circumstances  under  which  the  State 
may  use  Federal  funds  for  longer  than 
five  yean  to  provide  assistance  to  a 
family  that  includes  an  adult.  For 
example,  under  the  terms  of  the  waiver, 
assistance  is  extended  so  long  as  the 
eligible  adult  in  die  family  complies 
with  his/her  personal  responsibility 
plarL  In  such  situations,  we  propose  that 
a  State  may'qiply  extensions  of  ita  time 
limit  in  accordance  with  the  terms  of 
the  approved  waiver  in  lieu  of  the 
provision  imdw  section  408(a)(7)(C)(ii). 

We  believe  that  this  approach 
comporta  with  the  intent  of  section  415. 
Section  408(a)(7)(C)  permits  Federal 
funds  to  be  used  to  continue  to  assist 
families  beyond  the  five-year  limit 
based  on  hardship.  Under  section 
408(a)(7)(C)(ii),  a  State  may  apply  this 
extension  for  up  to  oidy  20  percent  of 
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its  average  monthly  caseload  during  the 
fiscal  year  or  the  immediately  preceding 
fiscal  year,  whichever  the  State  elects.  A 
State's  approved  waiver  may  very  well 
include  a  provision  for  extending 
assistance  as  needed  to  cases  meeting 
the  waiver  requirements,  without  limit. 
Under  the  above  proposal,  a  State  may 
apply  extensions  of  its  time  limit, 
without  caseload  limits,  in  accordance 
with  the  terms  of  its  approved  waiver. 

Another  State  might  have  waivers 
approved  for  a  nine-year  period  that 
apply  a  three-year  time  limit  on  receipt 
of  assistance  to  adults  in  the  family 
(with  extensions  under  certain 
circumstances).  The  children  in  the 
family  continue  to  receive  assistance 
even  after  assistance  ends  for  the  adults. 
If  the  adults  receive  no  extension,  there 
is  no  inconsistency  and  the  children 
may  continue  to  receive  benefits.  If  the 
adults  receive  extensions  imder  the 
demonstration,  and  thus  more  than  five 
years  of  assistance,  there  would  be  an 
inconsistency  because  the  State  would 
need  to  change  its  waiver  policy  and 
terminate  assistance.  Therefore,  the 
family  can  continue  to  receive 
assistance  as  long  as  the  adults  have  an 
extension  and  the  children  can  receive 
assistance  even  if  the  adult  is 
terminated.  (Note  that  once  the  adults 
are  removed  from  the  State-defined 
family,  the  Federal  time  limit  clock  does 
not  advance.)  When  the  waiver 
authority  ends,  the  State  will  need  to 
determine  if  the  adults  in  demonstration 
families  received  five  years  of  federally- 
funded  TANF  assistance.  If  not,  the 
families  will  be  eligible  to  receive 
assistance  with  Federal  TANF  funds  for 
up  to  a  total  of  60  cumidative  months 
(assuming  all  other  eligibility  criteria 
are  met  per  the  State's  TANF  plan). 

We  recognize  that  there  will  be 
situations,  although  limited,  in  which, 
as  a  result  of  a  waiver  policy,  a  fiunily 
will  not  accrue  months  towards  the 
Federal  time  limit  even  though  it 
receives  assistance  with  Federal  (or 
commingled)  funds.  For  months  when  a 
fiunily  is  exempt  from  the  State  time 
limit  (e.g. ,  when  the  adult  in  the  fiunily 
is  aged  or  disabled),  the  family  is  also 
exempt  from  the  Federal  time  limit 
during  the  duration  of  the  waiver 
authority.  To  subject  such  families  to  a 
time  limit  would  be  inconsistent  with 
the  State's  approved  waiver  policy. 
Therefore,  for  the  period  of  the  waiver 
authority,  the  number  of  months  the 
family  receives  assistance  do  not  accrue 
against  the  Federal  five-year  time  limit 
as  long  as  the  family  remains  exempt 
under  the  State  time  limit.  These 
exemptions  cease  once  the  waiver 
authority  ends  or  if  the  family  moves  to 
another  State. 


A  family  that  is  in  the  control  or 
experimental  treatment  group 
maintained  for  the  purpose  of 
completing  an  impact  evaluation  of  a 
waiver  demonstration  program  would 
not  be  subject  to  a  time  limit.  Therefore, 
it  would  not  begin  to  accrue  months 
towards  the  Fedaral  time  limit  until  the 
end  of  the  waiver  demonstration  (or 
sooner  if  the  evaluation  is  discontinued) 
and  would  not  count  towards  the  20 
percent  limit  on  extensions. 

What  happens  if  a  State  does  not 
comply  with  the  five-year  limit? 
(§274.2) 

Congress  created  a  penalty  under 
section  409(a)(9)  to  ensure  that  States 
comply  Mrith  the  five-yeer  restriction  on 
the  receipt  of  fiaderally-funded  TANF 
assistance.  If  we  detennine  that  a  State 
has  not  complied  with  the  five-year  time 
limit  diiring  a  fiscal  year,  then  we  will 
reduce  the  SFAG  payable  for  the 
immediately  succeeding  fiscal  year  by 
five  percent  of  the  adjusted  SFAG. 

Five  years  is  the  maximum  period  of 
time  permitted  under  the  statute  for 
families  to  receive  federally-funded 
TANF  assistance.  Therefore,  the  penalty 
imder  this  section  does  not  apply  if  the 
State  exceeds  any  shorter  timia  limits  on 
the  receipt  of  federally-funded 
assistance  that  it  may  choose  to  impose. 
It  also  does  not  apply  to  any  time  limits 
on  receipt  of  State-funded  assistance  or 
the  receipt  of  non-cash  assistance 
through  participation  in  an  allowable 
activity  financed  through  Federal 
Wel£are-to-Work  grant  funds. 

In  defining  the  requirement,  section 
409(a)(9)  refers  to  section  408(aH7).  This 
section  provides  the  circumstances 
under  which  assistance  may  be 
extended.  It  provides  exceptions  to  the 
time  limit  requirement  for  minors, 
hardship,  or  families  living  in  Indian 
country  or  in  an  Alaskan  Native  village. 
Therefore,  we  will  take  into  account  the 
exceptions  described  under  paragraphs 
(B),  (C),  or  CD)  of  section  408(aX7)  when 
deciding  whether  the  State  complied 
with  the  five-year  time  limitation. 

We  do  not  intend  to  bold  States 
immediately  accountable  for  knowing 
about  and  verifying  all  months  of 
assistance  received  in  other  States,  since 
we  are  aware  that,  in  general.  States' 
data  processing  systems  generally  are 
not  currently  capable  of  accomplishing 
interstate  tracking  of  the  nimiber  of 
months  an  individual  has  received 
TANF  assistance.  We  will  use  the 
information  required  to  be  reported  by 
the  proposed  rules  in  part  275  to  learn 
whether  a  State  is  complying  with  the 
five-year  time  restriction  on  the  receipt 
of  federally-funded  assistance. 


How  can  a  State  avoid  a  penalty  for 
failure  to  comply  with  the  five-year 
limit?  (§  274.3) 

In  §  272.5,  we  have  proposed  general 
circumstances  under  which  we  would 
find  reasonable  cause  to  waive  potential 
penalties.  We  also  propose  to  considn 
an  additional  factor  in  determining 
whether  there  is  reasonable  cause  for 
failure  to  meet  the  five-year  limit  The 
additional  bctor  relates  to  a  State's 
implementation  of  the  Family  Violence 
Option  (FVO)  and  its  provision  of 
temporary  waivers  of  time  limits,  when 
necessary,  for  victims  of  domestic 
violence. 

We  want  to  encourage  States  to  adopt 
this  amendment  and  to  provide 
appropriate  assistance  that  reflects  the 
safety  and  employment-related  needs  of 
these  families.  In  adding  this  reasonable 
cause  factor,  we  recognize  that  some  of 
these  individuals  may  need  special 
assistance,  at  least  over  the  short  term. 
However,  we  also  want  to  ensure  that 
States  make  timely,  good-faith  efforts  to 
help  victims  of  domestic  violence 
become  independent  To  ensure  that 
States  make  such  efforts,  we  would  limit 
this  reasonable  cause  provision  to  States 
that  have  implemented  the  FVO;  we 
refnence  the  criteria  we  included  at 
§  270.30  to  define  what  qualifies  as  a 
good  cause  domestic  violence  waiver; 
and  we  have  set  forth  a  strategy  for 
monitoring  the  implementation  of  these 
provisions. 

Under  our  proposal,  as  under  the 
work  participation  penalty.  States 
woidd  have  to  grant  good  catise 
domestic  violence  waiven 
appropriately.  In  the  case  of  time  limits, 
we  would  only  allow  States  to  exclude 
from  their  calculations  families  that  had 
good  cause  domestic  violence  wraiven 
and  service  plans  in  e&iact  at  the  time  of. 
or  after,  the  family  had  reached  the  60- 
month  limit  on  federally-funded 
assistance.  We  would  not  stop  the 
Federal  clock  for  families  that  receive 
good  cause  domestic  violence  waiven 
during  the  five-year  period,  and  we 
would  only  recognize  waivers  that 
reflected  a  State  assessment  that  the 
individual's  or  family's  situation  was 
temporarily  preventing  them  from  work. 

There  are  several  reasons  why  we 
have  taken  a  restrictive  approach  on  this 
reasonable  cause  provision. 

The  most  important  is  that  the  20 
percent  hardship  exemption  already 
provides  considerable  flexibility  for 
States — for  example,  it  only  applies  to 
federally-funded  assistance,  and  it 
excludes  certain  types  of  families. 

A  related  reason  is  that  we  think  the 
time-limit  provision  gives  States  added 
incentive  to  work  vigorously  with 
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families  in  making  the  transition  from 
welfare  to  work.  We  want  States  to  have 
similar  motivation  to  assist  victims  of 
domestic  violence  in  becoming 
independent  If  we  are  too  generous  in 
granting  reasonable  cause  for  domestic 
violence  cases,  we  believe  there  will  be 
a  risk  that  States  will  divert  resources 
and  attention  from  these  cases  and 
unnecessarily  prolong  their 
dependence. 

We  tie  the  availability  of  reesonable 
cause  to  the  family's  ability  to  work 
because  that  factor  is  the  most  critical  in 
determining  whether  a  family  coiUd 
support  itself  or  would  continue  to  need 
assistance.  Families  facing  the  most 
serious  domestic  violence  situations  are 
likely  to  have  waivers  of  work 
requirements  because  their  lives  will  be 
too  unstable  to  expect  ongoing  work. 
These  same  families  will  be  the  ones 
whose  situations  may  take  more  time  to 
resolve  and  will  have  the  most  trouble 
becoming  self-sufficient  within  the  time 
limits.  Thus,  it  makes  sense  to  address 
these  cases  through  reasonable  cause. 
Other  cases  can  be  served  under  the  20 
percent  hardship  exemption  or  a  State- 
funded  program,  if  they  fail  to  become 
self-suflicient  within  five  years. 

We  do  not  expect  that  victims  of 
domestic  violence  will  routinely  need 
more  than  five  years  of  assistance  before 
becoming  self-sufficient  However,  our 
proposal  recognizes  that  there  may  be 
special  circumstances  when  that  is  not 
possible.  For  example,  a  woman  could 
suffer  recurrent  episodes  of  domestic 
violence,  including  one  at  the  end  of  the 
five-year  period,  that  prevent  her  from 
sectiring  or  maintaining  a  stable  work 
situation.  The  reasonable  cause 
provision  in  this  section  of  the  proposed 
rule  would  give  special  consideration  to 
States  if  such  situations  arose. 

Under  our  proposed  rules,  a  State 
must  substantiate  its  case  for  all  claims 
of  reasonable  cause.  We  vdll  examine 
eech  situation  on  its  own  merits  and 
determine  whether  to  assess  a  penalty 
on  a  case-by-case  basis. 

Must  States  do  computer  matching  of 
data  records  imder  lEVS  to  verify 
recipient  information?  (§  274.10) 

The  Income  and  Eligibility 
Verification  System  (lEVS)  was 
originally  established  on  July  18. 1984 
under  section  1137.  PRWORA  created  a 
penalty  at  section  400(a)(4)  requiring  the 
reduction  of  a  State's  SFAG  for  the 
immediately  succeeding  fiscal  year  by 
up  to  two  percent  if  the  State  is  not 
partidpatijig  in  lEVS. 

This  lEVS  provision  was  intended  to 
improve  the  accuracy  of  eligibility 
determinations  and  grant  computations 
for  the  public  as8istaiu:e  (AFDC. 


Medicaid,  Food  Stamp  and  SSI) 
programs.  It  achieves  this  goal  by 
expanding  access  to.  and  exchanges  of. 
available  computer  files  to  verify  client- 
reported  earned  and  unearned  income. 
Specifically,  it  makes  the  following  files 
available  to  the  State  public  assistance 
agencies:  (1)  IRS  unearned  income;  (2) 
State  Wage  Information  Collection 
Agencies  (SWICA)  employer  quarterly 
reports  of  income  and  unemployment 
insurance  benefit  payments;  (3)  IRS 
earned  income  maintained  by  the  Social 
Seciirity  Administration  (SSA);  and  (4) 
wnth  the  passage  of  the  Immigration 
Control  and  Reform  Act  of  1986. 
immigration  status  information 
maintained  by  the  Immigration  and 
Naturalization  Service  (INS). 

Currentiy,  regulations  at  §§  205.51 
through  205.62  and  section  1137(d) 
describe  what  is  meant  by  "participating 
*  *  *  in  the  income  and  eligibility 
verification  system  required  by  section 
1137."  The  regulation  at  §  205.60(a) 
requires  each  State  to  maintain  statistics 
on  its  use  of  lEVS.  In  general, 
"participation"  means  that  a  State 
agency  submits  electronic  requests  to 
IRS,  SWICA.  SSA  and  INS  for 
information  listed  in  the  preceding 
paragraph,  for  all  TANF  applicants  and 
recipients.  IRS,  SWICA,  SSA  and  INS 
provide  the  State  agencies  with  an 
electronic  response  regarding  the 
information  requested.  The  frequency  of 
the  request  and  the  timeliness  of  the 
response  is  a  function  of  the  agency 
(mS,  SWICA.  SSA  and  INS)  data 
processing  systems  design.  The  State 
agency  workier  compares  the 
information  provided  by  IRS,  SWICA, 
SSA  and  INS  to  detennine  the  accuracy 
of  client  reporting  of  case 
circumstances.. 

How  much  is  the  penalty  for  not 
participating  in  lEVS?  (§  274.11) 

We  are  proposing  to  use  an  audit 
pursuant  to  the  Single  Audit  Act  as  the 
primary  means  of  monitoring  a  State's 
lEVS  participation.  Statistics 
maintained  by  the  State,  as  required  by 
§  205.60(a),  will  be  one  of  the  sources  of 
information  that  will  be  reviewed 
during  the  audit  However,  we  may 
conduct  additional  Federal  reviews  or 
audits  as  needed. 

Since  lEVS  has  been  in  existence  for 
more  than  12  yean,  we  believe  that 
States  have  had  significant  time  to 
become  full  participants  in  lEVS. 
Therefore,  we  believe  it  is  appropriate  to 
impose  the  miiYimnm  two-percent 
penalty  upon  all  finriing*  that  a  State  is 
not  participating  in  lEVS. 


What  bappeias  if  a  State  sanctions  a 
single  parent  of  a  child  under  six  who 
caimot.get  needed  child  care?  (§  274.20> 

To  support  the  intent  of  the  statute  to 
move  people  to  work,  section  407(e) 
requires  that  States  reduce  or  terminate 
assistance  to  individuals  who  refuse  to 
engage  in  work  as  required  by  section 
402(a)(l)(A)(ii).  as  amended  by  section 
5501(b)  of  Pub.  L.  105-33,  and  section 
407.  However,  section  407(e)(2)  gives  an 
exception  for  single  custodial  parents 
with  a  child  imder  six  if  the  State 
determines  they  have  a  demonstrated 
inability  to  obtain  needed  child  care. 
Parents  refusing  to  participate  in  work 
must  demonstrate  that  they  could  not 
obtain  child  care  for  one  or  more  of  the 
following  three  reasons:  (1)  appropriate 
child  care  was  not  available  within  a 
reasonable  distance  from  the  parent's 
home  or  work  site;  (2)  informal  child 
care,  by  a  relative  or  imder  other 
arrangements,  was  unavailable  or 
unsuitable;  and  (3)  appropriate  and 
affordable  formal  child  care 
arrangements  were  unavailable. 

Section  409(a)(ll)(A)  directs  the 
Secretary  to  reduce  by  no  more  than  five 
percent  of  the  adjusted  SFAG,  the  SFAG 
payable  to  the  State  that  reduces  or 
terminates  assistance  to  parents  who 
refuse  to  work  because  they  caimot 
obtain  needed  child  care  for  a  child 
under  six  years  of  age.  The 
determination  that  a  State  is  liable  for  a 
penalty  would  be  dependent  on  a 
finding  that  the  State  reduced  ta 
terminated  assistance  to  a  parent  who 
qualified  for  an  exception  under  the 
definitions  or  criteria  that  the  State 
developed  regarding  a  parent's 
"demonstrated  inability"  to  obtain 
needed  child  care. 

We  expecUhat,  because  of  the 
interrelationship  between  TANF  and 
OCDF.  the  TANF  staff  would  work  in 
close  coordination  with  the  Lead 
Agency  for  child  care.  Our  expectation 
is  that  the  TANF  staff  will  provide 
families  information  about  the  penalty 
exception.  Under  the  CCDF  proposed 
rule,  ACF  would  also  require  that  the 
Lead  Agency  for  the  CCDF  program 
inform  parents  in  the  CCDF  system 
about  the  penalty  exception  to  the 
TANF  work  requirement  and  the 
process  or  procedures  developed  by  the 
State  by  which  they  can  demonstrate 
their  iiiability  to  obtain  needed  child 
care.  ACF  would  also  require  the  Lead 
Agency  for  child  care  to  include  the 
TANF  agency's  definitions  in  the  CCDF 
plan  for  "appropriate  child  care." 
"reasonable  distance,"  "unsuitability  of 
informal  care,"  "affordable,"  and  "child 
care  arrangements."  Thus,  we  would 
expect  the  TANF  agency  to  share  its 
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definitions  of  these  items  with  the  child 
care  agency.  Both  agencies  would  then 
be  able  to  share  them  with  bmilies 
whom  they  may  be  assisting  with  child 
care  arrangements. 

Following  are  the  factors  that  ACF 
would  consider  in  determining  if  a  State 
violated  the  exception  to  the  penalty 
provided  at  section  407(e)(2): 

•  Whether  the  State  informs  families 
about  the  exception  to  the  penalty  for 
refusing  to  work,  including  the  bet  that 
the  exception  does  not  extend  the  time 
limit  on  benefits; 

•  Whether  the  State  informs  families 
about  the  process  or  procedures  by 
which  they  can  demonstrate  an  inability 
to  obtain  needed  child  care; 

•  Whether  the  State  has  defined  and 
informed  parents  of  its  definitions  of 
"appropriate  child  care,"  "reasonable 
distance,"  "unsuitability  of  informal 
care,"  and  "affordable  child  care 
arrangements"; 

•  Whether  the  State  notifies  the 
parent  of  its  decision  to  accept  or  reject 
the  parent's  demonstration  in  a  timely 
manner, 

•  Whether  the  State  has  developed 
alternative  strategies  to  minimize  the 
amount  of  time  parents  are  excepted 
from  work  requirements  due  to  their 
inability  to  obtain  needed  ciiild  care. 

For  example,  a  State  that  uses  the  - 
services  of  a  child  care  resource  and 
referral  (CCR&R)  office  might  accept  a 
statement  from  that  office  noting  the 
unavailability  of  appropriate  or 
affordable  child  caie.  Or,  if  the  refusal 
to  work  is  due  to  difiiculty  in  arranging 
transportation,  the  State  could  refer  to 
bus  and  rail  rates  and  schedules  to 
determine  if  the  appropriateness  and/or 
reasonable  distance  criteria  had  been 
met. 

We  are  not  specifying  the  process  or 
procedures  that  States  should  develop, 
or  the  dociunents,  if  any,  States  shoidd 
require.  However,  we  suggest  that  if 
States  plan  to  require  docxunents,  they 
select  ones  that  are  readily  available  to 
families.  We  recommend  that  the 
process  or  procedures  be  simple  and 
straight  forward.  In  addition,  we 
recommend  frequent  contact  with 
parents  since  the  penalty  exception  does 
not  stay  the  time  limits  and  there  may 
be  fluctuations  in  the  availability  of 
child  care  services. 

We  propose  to  impose  the  maxinmm 
penalty  if  States  do  not  have  a  process 
or  procedure  in  place  that  enables 
fiunilies,  who  refuse  to  work  because 
they  are  unable  to  find  needed  child 
care,  to  demonstrate  that  they  have  met 
the  guidelines  provided  by  the  State. 
Additionally,  we  will  impose  the 
maximum  penalty  if  there  is  a  pattern  of 
substantiated  complaints  from  parents 


or  organizations  verifying  that  a  State 
has  reduced  or  terminated  assistance  in 
violation  of  the  requirement  at  section 
409(a)(ll).  We  will  impose  a  reduced 
penalty  if  the  State  demonstrates  that 
the  incidents  were  isolated  or  that  a 
minimal  niunber  of  families  were 
affected.  States  faced  with  a  penalty 
under  this  requirement  can  claim 
reasonable  cause  and/or  submit  a 
corrective  compliance  plan  as  described 
in  pert  272. 

What  procedures  exist  to  ensure 
cooperation  with  child  support 
enforcement  requirements?  (§  274.30) 

One  of  TANF's  purposes  is  to  provide 
assistance  to  needy  families  so  that 
children  may  be  cared  for  in  their  own 
homes  or  the  homes  of  relatives. 
Another  is  to  end  the  dependence  of 
needy  parents  on  government  benefits 
by  promoting  job  preparation,  work, 
marriage,  and  parental  responsibility.  A 
third  is  to  prevent  and  reduce  the 
incidence  of  out-of-wedlock  pregnancies 
and  to  encourage  the  formation  and 
maintenance  of  two-parent  families. 
Child  support  enforcement  provides  an 
important  means  of  achieving  all  of 
these  goals. 

The  law  has  long  recognized  that 
patemify  establishment  is  an  important 
first  step  toward  self-sufficiency  in  cases 
where  a  child  is  bom  out  of  wedlock. 
The  earlier  patemify  is  established,  the 
sooner  the  child  may  have  a 
relationship  with  the  fiather  and  access 
to  child  support,  the  father's  medical 
benefits,  information  on  his  medical 
history,  and  other  benefits  resulting 
from  patemify  establishment. 

Establishment  of  patemify  may  also 
help  establish  entiUement  to  other 
financial  benefits,  including  Social 
Securify  benefits,  pension  benefits, 
veterans'  benefits,  and  rights  of 
inheritance.  Accordingly,  establishing 
patemify  and  obtaining  child  support 
from  the  non-custodial  parent  are 
critical  components  of  achieving 
independence. 

To  ensure  that  a  legal  relationship 
protecting  the  interests  of  the  children 
is  established  quickly  and  in  accordance 
with  State  law,  the  State  agency  (the  IV- 
A  agency)  must  refer  all  appropriate 
individuals  in  the  family  of  a  child,  for 
whom  [Mtemify  has  not  been 
established  or  for  whom  a  child  support 
order  needs  to  be  established,  modified 
or  enforced,  to  the  Child  Support 
Enforcement  Agency  (the  IV-D  agency). 
Those  individuals  must  cooperate  in 
establishing  patemify  and  in 
establishing,  modifying  or  enforcing  a 
support  order  with  respect  to  the  child. 

Tne  IV-D  agency  will  determine 
whether  the  individual  is  cooperating 


with  the  State  as  required.  If  the  IV— D 
agency  determines  that  an  individual 
has  not  cooperated,  and  the  individual 
does  not  qualify  for  any  good  cause  or 
other  exception  established  by  the  State, 
the  IV-D  agency  will  notify  the  IV-A    . 
agency  promptly.  The  IV-A  agency 
must  then  take  appropriate  action.  The 
IV-A  agency  may  either  reduce  the 
family's  assistance  by  an  amount  equal 
to  not  less  than  25  percent  of  the 
amount  that  the  family  would  otherwise 
receive  or  deny  the  fiamify  assistance 
under  TANF. 

What  happens  if  a  State  does  not 
comply  with  the  IV-D  sanction 
requiremakt?<§  274.31) 

As  stated  in  section  409(a)(5)  of  the 
Act  and  §  272.1  of  these  proposed  rules, 
we  will  impose  a  penalfy  of  up  to  five 
percent  of  the  adjusted  SFAG  if  the  IV- 
A  agency  fails  to  enforce  penalties 
requested  by  the  IV-D  agency  against 
individuals  who  fail  to  cooperate 
without  good  cause.  We  propose  to 
monitor  State  adherence  to  this 
requirement  primarily  through  the 
sinjgle  audit  process.  We  further  propose 
that  the  amount  of  the  penalfy  will  be 
eqiud  to  one  percent  of  the  adjusted 
SFAG  for  the  first  year  there  is  such  a 
finding.  For  the  second  year,  the  amount 
of  the  penalfy  will  equal  two  percent  of 
the  adjusted  SFAG.  We  will  apply  the 
maTfimiim  penalfy  of  five  percent  only 
if  there  is  such  a  finding  in  a  third,  or 
subsequent  year. 

In  determining  the  appropriate 
penalfy  for  this  provision,  we  took  into 
account  the  comments  made  diuing  our 
consultations  with  States  and  other 
organizations.  Although  States  have 
been  required  to  establish  patemify  and 
enforce  other  child  support  provisions 
for  several  yean,  and  States  already 
have  systems  and  procedures  in  place 
for  dealing  with  these  requirements,  the 
division  of  responsibilify  between  the 
IV-A  and  IV-D  agencies  is  now  slightly 
different  Accordingly,  the  proposal  that 
we  gradually  increase  the  amount  of  the 
penalfy  was  made  to  give  States  the 
opportunify  to  make  procedural 
adjustments  befbre  they  are  subject  to 
the  fuU  impact  of  the  penalfy.  We 
believe  that  the  suggestion  has  merit 
and,  therefore,  are  i»oposing  an 
incremental  approach,  with  reduced 
penalties  for  the  first  two  violations,  i.e.. 
one  percent  for  the  first  and  two  percent 
for  the  second.  However,  since  this  is 
not  an  entirely  new  requiranent,  we  are 
proposing  to  apply  the  full  five  percent 
penalfy  beginning  with  the  third 
violation  of  the  provision. 
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What  happens  if  a  State  does  not  repay 
a  Federal  loan?  (§  274.40) 

Section  406  permits  States  to  borrow 
funds  to  operate  their  TANF  programs. 
States  must  use  these  loan  funds  for  the 
same  purposes  as  apply  to  other  Federal 
TANF  funds.  In  addition,  the  statute 
also  specifically  provides  that  States 
may  use  such  loans  for  welfare  anti- 
fraud  activities  and  for  the  provision  of 
assistance  to  Indian  families  that  have 
moved  from  the  service  area  of  an 
Indian  Tribe  operating  a  Tribal  TANF 
program.  States  have  three  yeara  to 
repay  loans  and  must  pay  interest  on 
any  loans  received.  We  will  be  issuing 
a  program  instruction  notifying  States  of 
the  application  process  and  the 
information  needed  for  the  application. 

Section  409(a)(6)  establishes  a  penalfy 
for  States  that  do  not  repay  loans 
provided  under  section  406.  If  the  State 
fiuls  to  repay  its  loan  in  accordance  with 
its  agreement  with  ACF,  we  will  reduce 
the  adjusted  SFAG  for  the  immediately 
succeeding  fiscal  year  by  the 
outstanding  loan  amoimt,  plus  any 
interest  owed. 

Sections  40g(b)(2)  and  409(cK3) 
provide  that  States  cannot  avoid  this 
penalfy  either  through  reasonable  cause 
or  corrective  compliance. 

What  happens  if,  in  a  fiscal  year,  a  State 
does  not  expend,  with  its  own  funds,  an 
amount  equal  to  the  reduction  to  the 
adjusted  SFAG  resulting  bom  a  penalfy? 
(§274.50) 

Section  409(a)(12),  as  amended  by 
PRWORA,  requires  States  to  expend     » 
under  the  TANF  program  an  amount 
equal  to  the  reduction  made  to  its 
adjusted  SFAG  as  a  result  of  one  or 
more  of  the  TANF  penalties.  States  are 
thus  required  to  maintain  a  level  of 
TANF  spending  that  is  equivalent  to  the 
funding  provided  through  the  SFAG 
even  though  Federal  funding  was 
reduced  as  a  result  of  penalties. 
However,  PRWORA  did  not  establish  a 
penalfy  for  a  State's  failure  to  meet  this 
requirement  Section  5506(j)  of  Pub.  L. 
105-33  further  amended  section 
409(a)(12)  to  create  such  a  penalfy.  If  a 
State  fails  to  expend  its  own  funds  to 
pay  for  State  TANF  expenditures  in  an 
amount  equal  to  the  reduction  made  to 
its  adjusted  SFAG  for  a  penalfy  under 
§  272.1,  the  State's  SFAG  for  the  next 
fiscal  year  will  be  reduced  by  an  amount 
equal  to  not  more  than  two  percent  of 
its  adjusted  SFAG  plus  the  amount  that 
should  have  been  expended  (reduced 
for  any  portion  of  the  required  amount 
actually  expanded  by  the  State  in  the 
fiscal  year). 

As  discussed  in  §  272.3,  we  will 
monitor  closely  a  State's  efforts  to 


replace  the  reduced  SFAG  with  its  own 
expenditures.  A  State's  investment  in  its 
TANF  program  must  not  be  diminished 
as  a  result  of  actions  violative  of  the 
TANF  requirements.  Therefore,  if  a 
State  fails  to  make  any  expenditiues  in 
the  TANF  program  to  compensate  for 
penalfy  reductions,  we  will  penalize  the 
State  in  the  maximum  amount,  i.e.,  two 
percent  of  the  adjusted  SFAG  plus  the 
amount  it  was  required  to  expend.  The 
penalfy  will  be  reduced  based  on  the 
percentage  of  any  expenditiires  that  are 
made  by  the  State.  For  example,  if  a 
State  were  required  to  replace  an  SFAG 
reduction  by  $1,000,000,  but  its  increase 
in  expenditures  equalled  only  $500,000, 
its  penalfy  would  be  equal  to  two 
percent  of  the  adjusted  SFAG  times  50 
percent  (because  $500,000  is  50  percent 
of  $1,000,000),  plus  the  $500,000  it 
failed  to  expend  as  required. 

States  should  note  that  if  they  do  not 
expend  State-only  funds  as  required,  the 
e^ct  will  be  that  the  amounts  to  be 
deducted  from  the  SFAG  will 
compound  yearly,  as  the  pwnalfy  for 
failure  to  replace  SFAG  funds  with  State 
expendittires  also  applies  to  the  penalfy 
at  §  272.1(a)(12).  We  believe  that  this  is 
appropriate  because  full  resources  must 
be  available  to  ensure  that  the  goals  of 
the  TANF  program  are  met. 

State  expenditures  that  are  used  to 
replace  reductions  to  the  SFAG  as  the 
result  of  TANF  penalties  must  be 
expenditures  made  under  the  State 
TANF  program,  not  under  "separate 
State  programs."  This  requirement  is 
stated  in  section  409(a)(12).  However,  as 
noted  in  §  273.6,  regarding  the  limits  on 
MOE  expenditures.  State  expenditures 
made  to  replace  reductions  to  the  SFAG 
as  a  result  of  penalties  cannot  be 
counted  as  TANF  MOE  expenditures. 

In  addition,  sections  5508(k)  and  (m) 
of  Pub.  L.  105-33  provide  that  the 
reasonable  cause  and  corrective 
compliance  plan  provisions  at  §§  272.4, 
272.5,  and  272.6  do  not  apply  to  the 
penalfy  for  ^lure  to  replace  SFAG 
reductions  due  to  penalties  with  State 
expenditures. 

Subpart  B — ^What  are  the  Funding 
Requirements  for  the  Contingency 
Fund? 

Optional  Use  of  the  Contingency  Fund 

In  addition  to  the  funding  they 
receive  under  section  403(a),  States  may 
receive  funding  from  the  Contingency 
Fimd  under  section  403(b).  The  purpose 
of  the  Fund  is  to  make  additional  funds 
available  to  States,  at  their  request,  for 
periods  when  un&vorable  economic 
conditions  threaten  their  abilify  to 
operate  their  TANF  programs.  For  each 
month  of  the  fiscal  year  that  they  meet 


the  eligibilify  criteria.  States  may 
receive  up  to  l/12th  of  20  percent  of 
their  SFAG  annual  allocation.  The 
actual  amount  of  funds  a  State  may 
realize  from  the  Contingency  Fimd  will 
vary  depending  on  the  level  of  State 
expenditures  and  the  number  of  months 
that  a  State  is  eligible.  States  eligible  in 
one  month  may  automatically  receive  a 
payment  for  the  following  month.  We 
have  issued  a  program  instruction  to 
States  on  the  Contingency  Fund,  which 
provides  guidance  on  the  requirements 
of  the  Fund  as  well  as  the  associated 
MOE  requirement. 

As  noted  in  the  definitions  at 
8  270.30,  the  term  "Contingency 
Funds,"  when  used  in  these  proposed 
rules,  refen  to  the  Federal  funds  a  State 
may  receive  under  section  403(b).  It 
does  not  refar  to  any  required  State 
expenditures. 

unless  otherwise  indicated,  the  tenns 
"MOE  requirement "  and  "MOE  level," 
when  used  in  this  Subpart,  refer  to  the 
Contiiigency  Fund  MOE  requirement 

For  funding  from  the  Contingency 
Fund,  a  State  must:  (1)  be  a  "needy 
State,"  i.e..  meet  one  of  two  eligibilify 
triggers — unemployment  or  Food  Stamp 
caseload;  (2)  submit  a  request  for  these 
funds;  (3)  meet  a  maintenance-of-effort 
level  based  on  100  percent  of  historic 
State  expenditiues  for  FY  1994;  (4) 
complete  an  annual  reconciliation  after 
the  end  of  the  fiscal  year  to  ensiu«  that 
contingency  funds  are  matched  by  the 
expenditure  of  State  funds  above  a 
certain  level;  and  (5)  provide  State 
matching  funds. 

To  be  eligible  for  contingency  funds 
imder  the  unemployment  trigger,  the 
State's  unemployment  rate  for  the  most 
recent  three-month  period  must  be  at 
least  6.5  percent  and  at  least  equal  to 
110  percent  of  the  State's  rate  for  the 
corresponding  three-month  period  in 
either  of  the  two  preceding  calendar 
years.  To  be  eligible  for  contingency 
funds  under  the  Food  Stamp  trigger,  a 
State's  monthly  average  of  individuals 
(as  of  the  last  day  of  each  month) 
participating  in  the  Food  Stamp 
program  for  the  most  recent  three-month 
period  must  exceed  by  at  least  ten 
percent  its  monthly  average  of 
individuals  in  the  corresponding  three- 
month  period  in  the  Food  Stamp 
caseload  for  FY  1994  or  FY  1995  had  the 
immigrant  provisions  under  tide  IV  and 
the  Food  Stamp  provisions  under  titie 
vm  of  PRWORA  been  in  effect  in  those 
yeare. 

In  general,  contingency  funds  may  be 
used  for  the  same  purposes  as  other 
Federal  TANF  funds.  However,  the 
Contingency  Fund  provisions  contain 
several  luiique  requirements  that  are 
discussed  below. 
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Unlike  the  TANF  funds  provided 
under  section  403(a),  contingency  funds 
(provided  under  section  403(b))  cannot 
be  transferred  to  the  Child  Caie  and 
Development  Block  Grant  Program  (also 
known  as  the  Discretionary  Fund  of  the 
Child  Care  and  Development  Fund) 
and/or  the  Social  Services  Block  Grant 
Pro-am  under  title  XX  of  the  Act. 
Section  404(d)  permits  the  transfer  of 
funds  received  pursuant  to  section 
403(a)  only. 

Territories  and  Tribal  TANF  grantees 
are  not  eligible  to  participate  in  the 
Contingency  Fund.  Section  403(a)(7) 
provides  that  only  the  50  States  and  the 
District  of  Columbia  are  eligible. 

The  TANF  MC^  requirement  is  80 
percent  [or  75  percent  if  a  State  meets 
its  participation  rate)  of  historic  State 
expenditures.  The  Contingency  Fimd 
MOE  requirement  is  100  percent  of 
historic  State  expenditures.  However, 
meeting  the  Contingency  Fund  MOE 
requirement  is  not  accomplished  by 
increasing  State  expenditures  by  20  (or 
25)  percent  The  calculation  is  more 
compHcated  because  the  MOE  is 
calculated  difierently  for  pivposes  of 
<l»rtwr«nii\iiig  compliance  with  the  TANF 
MOR  requirements  and  determining 
eligibility  Cor  the  Contingency  Fund.  For 
example.  Contingnncy  Fund  MOE 
sxpenditiBes  must  be  the  expenditure  of 
State  funds  within  TANF  and  not 
expenditures  made  imder  "separate 
Stale  programs."  Therefore.  TANF  MOE 
"separate  program"  expenditures  under 
separate  State  programs  cannot  count 
toward  the  Contingency  Fund  MOE 
requirement.  However,  TANF  MOE 
expenditures  may  also  count  as 
Contingency  Fund  MOE  expenditures. 

ConnngHicy  funds  are  available  only 
fior  expenditures  made  in  the  fiscal  year 
for  which  the  funds  were  received. 
Unlike  TANF  funds  under  section 
403(a).  contingency  funds  are  not 
available  imtil  expended. 

Section  403(b)(4)  provides  dwt  the 
funds  are  to  be  used  to  match  State 
funds  for  expenditures  above  a  specified 
MOE  level  and  requires  an  annual 
reconciliation  to  determine  if  the  State 
is  entitled  to  the  amount  of  funds  it  has 
received  for  the  fiscal  year.  We  will  use 
the  term  "matching  expenditures"  to 
mean  State  and  Contingency  Fund 
expenditures  that  exceed  the  MOE  level 
specified  in  this  section. 

"Qualifying  State  expenditures"  refers 
to  matching  expenditures,  excluding 
Contingency  Fund  expenditures,  and 
the  expenditure  of  State  funds  made  to 
meet  the  Contingency  Fund  MOE 
requirement. 

m  this  part  of  the  proposed  rule,  we 
explain  the  reconciliation  and  MOE 
requirements  and  the  actions  that  we 


will  take  if  the  State  does  not  remit  its 
contingency  funds  under  the  annual 
reconciliation  requirement. 

What  funding  restrictions  apply  to  the 
use  of  continqgency  funds?  (§  274.70) 

Aimual  Reconciliation 

Annual  reconciliation  involves  first 
computing  the  amount,  if  any.  by  which 
countable  State  expenditures,  in  a  fiscal 
year,  exceed  the  State's  section  403(b)(6) 
MOE  requirement.  If  the  countable 
expenditiues  exceed  100  percent  of  that 
level,  then  the  State  is  entiUed  to  all  or 
a  portion  of  the  contingency  funds  paid 
to  it 

If  the  State  has  met  its  requirement, 
the  amount  of  contingency  funds  it  may 
retain  is  the  leaser  of  two  amounts.  The 
first  amount  is  the  amount  of 
contingency  funds  paid  to  it  for  the 
fiscal  year.  The  second  amount  is  its 
expenditures  above  its  MOE  level, 
multiplied  by  (1)  the  State's  Federal 
Medical  Assiataace  Percaotage  (FMAP) 
applicable  for  the  fiscal  year  for  which 
funds  were  awarded  and  (2)  Viz  times 
the  number  of  months  during  the  fiscal 
year  that  the  State  received  contingency 
funds.  (Note  that  if  the  State  was  eligible 
for.  and  received  contingency  funds  for 
fewer  than  12  months  during  the  fiscal 
year,  the  efiiactive  rate  for  contingency 
fiinds  will  be  leas  than  its  FY  FMAP.) 

The  annual  reconciliation  provision 
of  section  403(bX6)  is  clear  that 
contingency  funds  are  available  only  to 
match  expemdituiea  that  exceed  a  State's 
MOE  level. 

How  will  we  deteimine  100  percent  of 
historic  State  expenditures,  the  MOE 
level,  for  the  annual  reconciliation? 
(§274.71) 

Pub.  L.  105-33  amended  section 
403(b),  by  deleting  an  ahemative  MOE 
requirement 

For  the  Contingency  Fund,  historic 
State  expenditures,  or  MOE  level,  (Le., 
expenditures  for  FY  1994)  include  the 
State  share  of  AFDC  benefit  payments, 
administration,  FAMIS.  EA,  and  JOBS 
expenditures.  They  do  not  include  the 
State  share  of  AFDC/)OBS,  Transitional 
and  At-Risk  child  care  expenditures. 

We  will  use  the  same  data  sources 
and  date,  i.e.,  pril  28,  1995,  to  determine 
each  State's  historic  State  expenditures 
as  wre  used  to  determine  the  TANF  MOE 
reqiiirement  However,  we  will  exclude 
the  State  share  of  child  care 
expenditures  for  FY  1994.  States  must 
meet  100  percent  of  this  MOE  level. 

Reduction  to  MOE  Level 

States  should  note  that  we  will  reduce 
the  MOE  level  for  the  Contingency  Fund 
if  a  Tribe  within  the  State  receives  a 
Tribal  Family  Assistance  Grant  under 


section  412.  This  reduction  is  provided 
for  in  the  last  paragraph  of  section 
409(a)(7KB)(iii).  For  the  TANF  MOE 
requirement,  we  have  provided  that  we 
will  reduce  the  State's  TANF  MOE  level 
by  the  same  percentage  as  a  State's 
SFAG  annual  allocation  is  reduced  for 
Tribal  Family  Assistance  Grants  in  the 
State  for  a  fiscal  year.  For  example,  if  a 
State's  SFAG  amount  is  $1,000  and 
Tribes  receive  $100  of  that  amount,  the 
State's  TANF  MOE  requirement  is 
reduced  by  ten  percent.  If  the  same  State 
also  receives  contingency  funds  in  the 
same  fiscal  year,  the  Contingency  Fund 
MOE  level  will  also  be  reduced  by  ten 
percent. 

For  the  annual  reconciliation 
requirement,  what  rMtrictions  apply  in 
determining  qualifying  State 
expenditures?  (§  274.72) 

Section  403(b)(6KBXii)(I)  i»ovides 
that  the  expendkure  of  State  funds 
counted  toward  the  ContfaagoDcy  Fund 
MOE  must  only  be  expeodituras  made 
under  the  State  program  funded  under 
this  part  Thus,  the  State  expenditures 
that  the  State  makes  to  meet  ttiis 
ContingBncy  Fund  MOE  level  and  it* 
"matching  expendituraa"  include  the 
axpenditare  of  State  fcoids  within  TANF 
only;  they  do  not  include  expenditures 
made  under  "separate  State  prananis." 
In  addition,  the  provision  speoifies  that 
the  State's  expenditures  for  child  care 
cannot  be  used  to  meet  the  requirement 

^^fhat  other  feqaimnieaits  appfy  to 
quaUfyii^  Slate  expendituraa?  (§  274.73) 

Section  403(bHB)(BXii)  defines  the 
amounts  required  to  meet  the  MOE  level 
and  "matching  expenditures"  as 
"countable"  expenditures  under  the 
TANF  program.  Since  tlieee 
expenditures  are  covered  under  title  TV- 
A  and  are  supplemental  to  the  TANF 
MOE.  we  believe  the  same  requirements 
that  apply  to  the  TANF  MOE  should 
also  apply  to  these  expenditures. 
Therefore,  except  where  they  conflicit 
writh  section  403(bK6)(B)(ii).  we  propose 
that  the  TANF  MOE  provisions  at 
section  409(aK4X7)tB)  apply  to  State 
expenditures  under  the  Qmtingraicy 
Fund  provision.  Thus,  to  be  quelifying 
State  expenditures  fat  Contingency 
Fund  purposes,  expenditures  would  be 
subject  to  the  foUowing  proposed 
regulations:  (1)  $  273.2.  wdiich  discusses 
types  of  expenditures  (except  for 
paragraph  273.2(a)(2).  which  pertains  to 
child  care):  (2)  §  273.4.  which  discusses 
educational  expenditures;  and  (3) 
§  273.6,  which  describee  the  kinds  of 
expenditures  that  caimot  count  as  MOE. 
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When  must  a  State  remit  contingency 
funds  under  the  annual  reconciliation? 
(§274.74) 

After  reconciliation,  if  a  State  feils  to 
meet  the  section  403(a)(6)  MOE  level,  it 
must  remit  all  the  contingency  funds  we 
paid  to  it  for  the  fiscal  year.  If  the  State 
does  not  have  sufiScient  matching 
expenditures  above  its  MOE  level  to 
retain  all  the  funds  paid  to  it.  then  it 
must  remit  a  portion  of  the  funds  paid 
to  it  The  amount  the  State  must  remit 
in  this  instance  is  the  difference . 
between  the  amoimt  it  received  and  the 
amount  determined  by  multiplying:  (1) 
the  matching  expenditures  it  made 
above  the  MOE  level;  by  (2)  the  State's 
FMAP  rate  for  the  fiscal  year;  and  (3)  1/ 
12  times  the  number  of  months  during 
the  fiscal  year  that  the  State  received 
contingency  funds. 

Below  we  provide  an  example 
requiring  the  remittance  of  funds. 

Assume  State  expenditures  are  $103 
million  (which  includes  $2.5  million  in 
contingency  funds  for  the  six  numths 
that  the  State  met  the  Unemployment  or 
Food  Stamp  trigger  and  excludes  $2 
million  in  child  care  expenditures).  The 
required  expenditure  of  State  funds  to 
meet  the  100  percent  MOE  level  would 
be  $95  million,  i.e..  $100  million  minus 
$5  million  for  child  care  expenditures. 
Assiune  the  State's  FMAP  is  50  percent 

In  determining  if  any  funds  must  be 
remitted,  we  must  subtract  from  the 
expenditures  made  by  the  State,  the 
MOE  level.  Le..  $103  million  minus  $95 
million.  This  differmce  of  $8  million 
must  then  be  multiplied  by  the  State's 
FMAP  rate  for  FY  1997.  In  this  example, 
the  FMAP  is  50  percent  Thus.  $8 
million  multiplied  by  50  percent  is  $4 
million.  Next,  we  must  multiply  the  $4 
million  by  1/12  times  the  number  of 
months  the  State  received  funding  for 
the  Contingency  Fund,  in  this  case,  six 
months.  Tke  result  is  $2  million.  i.e., 
the  amoimt  of  contingency  funds  the 
State  is  entitled  to  for  the  fiscal  year. 
However,  if  a  State  has  received  $2.5 
million,  then  it  must  remit  $500,000.  A 
simplified  formula  is  presented  below: 
$103M-95Ms$8M 
$8M  X  50%  =  $4M 
$4M  X  1/12  X  6  mos.  =  $2M 
$2.5M  (Received)— $2M  =  $500,000 

(Amount  that  must  be  remitted.) 

Under  section  5502(e)  of  Pub.  L.  105- 
33.  a  State  is  not  required  to  remit 
contingency  funds  until  one  year  after  it 
has  biled  to  meet  either  the  Food  Stamp 
trigger  or  the  unemployment  trigger  for 
three  consecutive  months.  Thus.  States 
may  retain  these  funds  for  at  least  14 
months  after  the  fiscal  year  has  ended. 

For  example,  FY  1997  ends 
Septembw  30. 1997.  The  State  feils  to 


meet  either  trigger  for  the  months  of 
October,  November,  and  December, 
1997.  The  State  has  until  December  31, 
1996,  to  remit  the  funds. 

It  is  possible  that  a  State  will  have 
used  the  contingency  funds  it  received 
for  expenditiues  meeting  the 
requirements  included  in  this  proposed 
riile,  but  still  have  to  retiun  a  part  of  the 
funds  used  to  make  these  expenditures 
because  of  the  formula  that  determines 
how  much  a  State  may  retain.  This  is 
evident  in  the  example  above  where  the 
State  had  to  remit  $500,000  of  the  $2.5 
million  received  even  though  it  had 
made  expenditures  above  the  MOE 
level.  We  will  not  consider  use  of  funds 
which  later  must  be  retxuned  under  the 
reconciliation  formula  as  an  improper 
use  of  contingency  funds  since  the 
statute  specifies  a  separate  consequence 
in  this  situation. 

Contingency  funds  are  for  use  in  the 
fiscal  year  only;  States  may  not  use 
funds  for  a  fiscal  year  for  expenditures 
made  in  either  the  subsequent  fiscal 
year  or  a  prior  fiscal  year. 

What  action  will  we  take  if  a  State  feils 
to  remit  fimds  as  required?  (§  274.75) 

PRWORA  established  a  penalty  at 
section  409(a)(10)  for  this  feilure.  As 
amended  by  Ptd>.  L.  105-33,  section 
409(a)(10)  provides  that  if  a  State  does 
not  remit  funds  as  required,  then  the 
State's  SFAG  payable  for  the  next  fiscal 
year  will  be  reduced  by  the  amount  of 
funds  not  remitted.  Other  amendments 
in  Pub.  L.  105-33  eliminated  the 
Secretary's  ability  to  waive  this  penalty 
for  reasonable  cause  or  corrective 
compliance.  However,  the  State  may 
appeal  our  decision  to  reduce  the  State's 
SFAG  pursuant  to  the  proposed 
regulations  at  §  272.7. 

How  will  vre  determine  if  a  State  has 
met  its  Contingency  Fund  reconciliation 
MOE  level  requirement  and  made 
expenditures  that  exceed  its  MOE 
requirement?  (§  274.76) 

ACF  has  created  a  TANF  Financial 
Report,  the  ACF-196.  States  will  use  the 
ACF-196  to  report  on  their  use  of 
Federal  TANF  funds,  including  the 
contingency  funds.  For  the  Contingency 
Ftmd,  States  will  report  "matching 
e}q>enditures"  and  expenditures  also 
required  to  meet  their  MOE  level.  We 
will  use  this  report  to  complete  the 
annual  reconciliation  after  the  end  of 
the  fiscal  year.  We  will  review  it  to 
ensure  that  expenditures  reported  are 
consistent  with  the  statute  and  these 
proposed  rules.  Please  see  the 
discussion  of  part  275  for  additional 
information. 


Are  contingency  funds  subject  to  the 
same  restrictions  that  apply  to  other 
Federal  TANF  Funds?  (§  274.77) 

In  general,  as  Federal  TANF  funds, 
the  same  requirements  that  apply  to 
other  Federal  TANF  funds  apply  to  the 
Contingency  Fund.  For  example. 
Federal  assistance  cannot  be  paid  to  a 
family  with  contingency,  fuiuls  if  the 
femily  has  already  received  Federal 
assistance  for  60  months.  (See  the 
discussion  in  §  273.21  on  "Misuse  of 
Federal  TANF  Fimds"  for  additional 
information.)  However,  contingency 
funds  may  not  be  transferred  to  the 
Social  Services  Block  Grant  or  the 
Discretionary  Fund  of  the  Child  Care 
Development  Fund,  as  section  404(d) 
authorizes  these  transfers  only  for  those 
Federal  funds  provided  under  section 
403(a). 

Meeting  FY  1997  MOE  Requirements 

Unlike  the  T/U'IF  MOE  level,  the 
Contingency  Fund  MOE  level  for  FY 
1997  will  not  be  prorated  based  on  the 
fraction  of  the  year  the  State  was  \mder 
TANF.  Pub.  L.  104-327  amended 
section  116(b)(lXB)(ii)(IIXaa)  and  (b)  of 
PRWORA  to  provide  that  we  will 
increase  the  SFAG  of  any  State  for  FY 
1997  in  an  amount  "that  the  State 
would  have  been  eligible  to  be  paid 
under  the  Contingency 
Fimd  .  .  .  during  the  period  beginning 
October  1, 1996.  and  ending  on  d^e  date 
the  Secretary  of  Health  and  Human 
Services"  deems  that  the  State  plan  is 
complete,  if  the  State  otherwise  would 
have  been  eligible  for  contingency  funds 
but  for  the  feet  that  it  was  not  under 
TANF.  That  is,  fw  all  States  regardless 
of  the  TANF  implementation  date,  the 
SFAG  for  FY  1997  may  be  increased  in 
any  month  by  the  amount  of 
contingency  funds  for  which  a  State 
would  qualify  had  it  been  imder  TANF 
requirements.  The  Program  Instruction 
mentioned  previously  provides 
additional  guidance  to  States  on  how 
their  SFAG  amounts  can  be  increased 
for  FY  1997.  As  the  increase  to  the  FY 
1997  SFAG  is  a  one-time  occurrence,  we 
are  not  regulating  on  this  matter. 

In  order  to  compute  the  amount  of 
this  increase  for  a  State  meeting  this 
criteria,  and  to  ensure  equify  among  all 
States,  regardless  of  the  dates  they 
elected  to  come  under  TANF,  we  must 
use  the  MOE  level  for  all  of  FY  1997. 
(For  this  limited  purpose,  amounts 
expended  by  a  State  in  FT  1997  prior  to 
the  date  the  State  came  under  TANF, 
i.e..  to  fulfill  a  State's  matching 
requirement  for  AFDC,  EA  and  JOBS, 
will  count  toward  meeting  the  State's 
FY  1997  Contingency  Fimd  MOE 
requirement) 
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Subpart  C— What  Rules  Pertain 
Specifically  to  the  Spending  Levels  of 
the  Territories? 

Section  103(b)  of  PRWORA  amended 
section  1108.  Section  1108  establishes  a 
funding  ceiling  for  Guam,  the  Virgin 
Islands,  American  Samoa  and  Puerto 
Rico.  Prior  to  PRWORA.  the  following 
programs  authorized  in  the  Act  were 
subject  to  this  ceiling:  AFEXZ  and  EA 
under  title  IV-A;  Transitional  and  At- 
Risk  Child  Care  programs  under  title 
rV-A;  the  adult  assistance  programs 
under  titles  I.  X.  XTV,  and  XVI;  and  the 
Foster  Care,  Adoption  Assistance,  and 
Independent  Living  programs  under 
title  IV-E.  Funding  for  the  JOBS 
program,  which  covered  AFDC/JOBS 
child  care,  was  excluded  from  the 


Under  the  amendments  in  PRWORA. 
the  funding  ceiling  at  section  1108 
appUes  to  the  TANF  program  under  tide 
IV-A,  the  adult  programs,  and  title  IV- 
E  programs.  Section  1108(b)  provides  a 
separate  appropriation  for  a  Matching 
Grant,  which  is  also  subject  to  a  ceiling. 
The  Matching  Grant  is  not  a  new 
program;  rather  it  is  a  funding 
mechanism  that  Territories  can  use  to 
fund  expenditures  under  the  TANF  and 
tide  IV-E  programs. 

We  had  not  previously  regulated  the 

E revisions  of  section  1108.  However,  in 
ght  of  this  new  MOE  requirement 
within  section  1108.  as  discussed  later, 
we  believe  that  we  need  to  regulate  to 
clarify  the  requirements  and  the 
consequences  if  a  Territory  foils  to  meet 
the  new  section  1108  requirements.  We 
have  authority  to  issue  rules  on  this 
provision  under  section  1102.  which 
permits  us  to  regulate  where  necessary 
for  the  proper  and  efficient 
administration  of  the  program,  but  not 
inconsistent  with  the  Act.  (The  limit  at 
section  417  does  not  apply.)  In  addition, 
we  have  prepared  a  program  instruction 
for  the  Territories  to  provide  additional 
guidance  on  receiving  funds  under 
section  1108. 

In  February  1997,  we  provided  to  the 
Territories:  (1)  their  FAG  annual 
allocations;  (2)  their  TANF  MOE  levels 
under  section  409(a)(7);  (3)  their 
Matching  Grant  MOE  levels;  (4)  their 
section  1108(e)  MOE  levels  (which  were 
created  by  PRWORA,  and  were 
subsequently  eliminated  by  Pub.  L.  lOS- 
33);  and  (5)  a  detailed  explanation  of  the 
methodology  and  expenditiires  we  used 
to  determine  each  of  these  amounts. 

If  a  Territory  receives  a  Matching  Grant, 
what  funds  must  it  expend?  (§  274.80) 

Section  1108(b)  provides  that 
Matching  Grant  funds  are  available:  (1) 
to  cover  75  percent  of  expenditures  for 


the  TANF  program  and  the  Foster  Care, 
Adoption  Assistance  and  Independent 
Living  programs  under  title  IV-E  of  the 
Act;  and  (2)  for  transfer  to  the  Social 
Services  block  Grant  program  imder  title 
XX  of  the  Act  or  the  Child  Care  and 
Development  Grant  (CCDBG)  program 
(also  known  as  the  Discretionary  Fund) 
pursuant  to  section  404(d),  as  amended 
by  PRWORA  and  Pub.  L.  105-33. 
However.  Matching  Grant  funds  used 
for  these  purposes  must  exceed  the  simi 
of:  (a)  the  amount  of  the  FAG  without 
regard  to  the  penalties  at  section  409; 
and  (b)  the  total  amount  expended  by 
the  Territories  during  FY  1995  pursuant 
to  parts  A  and  F  of  title  IV  (as  so  in 
effect),  other  than  for  child  care. 

Under  the  first  requirement,  the 
Torritory  must  spend  an  amount  up  to 
its  Family  Assistance  Grant  annual 
allocation  using  Federal  TANF  or 
Federal  title  IV-E  funds  or  funds  of  its 
own  for  TANF  or  tide  IV-E  programs. 

The  second  requirement  establishes 
an  MOE  requiranent  at  100  percent  of 
historic  expenditures,  based  on  FY 
1995.  separate  from  the  TANF  MOE 
requirement,  and  applicable  only  if  a 
Territory  requests  and  receives  a 
Matching  Grant.  Historic  expenditures 
include  100  percent  of  State 
expenditures  made  for  the  AFDC 
program  (including  administrative  costs 
and  FAMIS),  EA,  and  the  JOBS  program. 
Territorial  expenditures  made  to  meet 
this  requirement  include  Territorial,  not 
Federal,  expenditures  made  under  the 
TANF  program  or  title  IV-E  programs. 

Territorial  expenditures  used  to  meet 
the  FAG  amount  requirement,  the  MOE 
requirement  and  the  matching 
requirement,  can  only  be  used  for  one 
of  these  piirpoees.  We  believe  this  is 
appropriate  because  our  interpretation 
of  the  statute  is  that  Congress  intended 
that  the  provisions  on  spending  up  to 
the  FAG  amoimt,  meeting  the  MOE 
requirement,  and  meeting  the  matching 
requirement  be  separate  requirements. 

What  expenditures  qualify  for 
Territories  to  meet  the  Matching  Grant 
MOE  requirement?  (§  274.81) 

For  the  TANF  MOE.  section  409(a)(7) 
includes  specific  provisions  on  what 
States  and  Territories  may  count  as 
"qualifying  State  expenditiiras"  (i.e., 
expenditures  that  may  count  towards 
the  TANF  MOE  requirement). 

However,  the  statute  provides  little 
guidance  on  what  expenditures  a 
Territory  may  count  toward  the 
Matching  Grant  MOE  for  IV-A 
expenditures.  Because  the  Matching 
Grant  is  intended  to  be  \ised  for  the 
TANF  program,  we  will  apply  many  of 
the  TANF  MOE  requirements  in  part 
273,  subpart  A.  to  the  Matching  Grant 


MOE.  These  sections  are:  273.2  (What 
kinds  of  State  expenditures  count 
toward  meeting  a  State's  annual 
spending  requirement?):  273.3  (When 
do  child  care  expenditiues  count?); 
273.4  (When  do  educational 
expenditures  count?);  and,  273.6  (What 
kinds  of  expenditures  do  not  count?). 
Section  273.5  (When  do  expenditures  in 
separate  State  programs  count?)  does 
not  apply  because  section 
1108(b)(l)(B)(ii)  requires  that  these  MOE 
expenditures  miut  be  expenditures 
made  under  the  TANF  program.  Thus, 
TANF  expenditures  that  are  made  to 
meet  the  Matching  Grant  MOE 
requirement  must  be  expenditiues  made 
under  TANF,  not  expenditures  made 
under  separate  State  programs.  (Because 
Territories  do  not  receive  Matching 
Child  Care  funds,  the  limit  on  child  care 
expenditures  in  §  273.3  does  not  apply.) 

Also.  Territorial  expenditures  made  in 
accordance  with  Federal  FV-^  program 
requirements  may  count  toward  this 
MOE  requirem«it.  These  include  the 
State  share  of  IV-E  expenditures  and 
expenditures  funded  with  the  State's 
own  funds  that  meet  Federal  title  IV-E 
program  requiremmits. 

Territories  may  also  coimt  toward 
their  Matching  Grant  MOE  requirement 
expenditures  made  under  the  TANF 
program  that  meet  the  TANF  MOE 
requirement 

What  expenditiues  qualify  for  meeting 
the  Matching  Grant  FAG  amount 
requirement?  (§  274.82) 

The  statute  intends  that  expenditures 
made  to  meet  this  requirement  must  be 
TANF  or  tide  IV-E  expenditures.  For 
TANF  expenditures,  allowable 
expenditures  made  with  Federal  TANF 
funds  may  be  used  to  meet  this 
requirement.  These  include  amounts 
that  have  been  transferred  from  TANF  to 
title  XX  and  ihe  Discretionary  Fimd  in 
accordance  with  section  404(d).  (See 
§  273.11.  which  describee  the  proper 
uses  of  Federal  TANF  funds.)  Also,  the 
Territory's  own  funds,  when  used  for 
the  TANF  program,  may  be  used  for  this 
purpose.  Because  IV-A  expenditures 
made  with  the  Territories'  own  funds 
must  be  for  the  TANF  program,  it  is 
reasonable  that  we  apply  to  these  TANF 
expenditures  the  MOE  requirements 
applicable  for  the  Matching  Grant  to  this 
FAG  amount  requirement 

For  IV-E  expenditures,  as  with  the 
Matching  Grant  MOE,  expenditures 
made  in  accordance  with  Federal  FV-E 
program  requirements  may  count 
toward  this  MOE  requirement  These 
include  the  Federal  share  and  the 
Territories'  share  of  IV-E  expenditures 
and  expenditures  funded  with  the 
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Territories'  own  funds  that  meet  Federal 
IV-E  program  requirements. 

How  will  we  know  if  a  Territory  failed 
to  meet  the  Matching  Grant  funding 
requirements  at  §  274.80?  {§  274.83) 

We  are  currandy  developing  a 
separate  Territorial  Financial  Report  for 
the  Territories.  We  will  require  this 
report  to  be  filed  quarterly;  it  will  apply 
to  all  programs  subject  to  section  1108. 
This  report  will  cover  TANF  MOE  and 
Matching  Grant  MOE  requirements.  For 
the  Matching  Grant,  Territories  will 
report  expenditures  claimed  under  tide 
IV-E  and  IV-A  and  the  total 
expenditures  (including  Federal)  made 
to  meet  the  requirement  that  they  spend 
up  to  their  Family  Assistance  Grant 
annual  allocations. 

We  woidd  not  require  Territories  to 
file  the  TANF  Financial  Report; 
however,  they  must  report  comparable 
information  on  the  Territorial  Financial 
Report.  Furthermore,  if  one  of  the 
Territories  foils  to  file  the  Territorial 
Financial  Report  or  to  include  certain 
information  in  that  report,  it  would  be 
treated  like  a  State  that  fails  to  file  its 
TANF  Financial  Report  and  subject  to 
the  penalty  for  failure  to  report  at 
§  272.1(a)(3). 

What  will  we  do  if  a  Territory  fails  to 
meet  the  Matching  Grant  funding 
requirements  at  §  274.80?  (§  274.84) 

The  statute  does  not  address  the 
consequences  for  a  Territory  if  it  fails  to 
meet  the  Matching  Grant  MOE  and  the 
FAG  amount  requirements.  The 
proposed  rule  provides  that  we  disallow 
the  entire  amount  of  a  fiscal  year's 
Matching  Grant  if  the  Territory  fails  to 
meet  either  requirement.  This  is  because 
the  statute  provides  that  the  Matching 
Grant  funds  are  only  allowable  if  both 
requirements  are  met.  Thus,  if  the 
Territory  does  not  meet  either  one  or 
both  of  the  requirements,  it  must  return 
the  funds  to  us.  We  will  get  the  funds 
back  by  taking  a  disallowance  action. 

A  disallowance  represents  a  debt  to 
the  Federal  government.  Therefore,  we 
will  apply  our  existing  regiUations  at  45 
CFR  part  30.  Once  we  issue  a 
disallowance  notice,  we  can  require  a 
Territory  to  pay  interest  on  the  unpaid 
amount. 

What  rights  of  appeal  are  available  to 
die  Territories?  (§  274.85) 

The  Territory  may  appeal  a 
disallowance  decision  in  accordance 
with  45  CFR  part  16.  As  these  are  not 
penalties,  the  reasonable  cause  and 
corrective  compliance  provisions  of 
section  409  do  not  apply.  Section  410, 
covering  the  appeals  process  in  TANF, 
also  does  not  apply. 


F.  Part  275— Data  Collection  and 
Reporting  Requirements 

General  Approach 

There  are  a  substantial  number  of 
specific  data  reporting  requirements  on 
States  imder  the  TANF  program.  Some 
of  these  reporting  requirements  are 
explicit,  primarily  in  section  411(a); 
others  are  implicit  e.g..  States  represent 
the  source  of  information  for  reports 
that  the  Secretary  must  submit  to 
Congress  and  for  the  determination  of 
pentdties. 

These  data  requirements  support  two 
complementary  purposes:  (1)  they 
enable  determinations  about  the  success 
of  TANF  programs  in  meeting  the 

f purposes  described  in  section  401;  and 
2)  diey  assure  State  accoimtability  for 
key  programmatic  requirements.  In 
particular,  they  ensure  accurate 
measurement  of  State  performance  in 
achieving  the  work  participation  rates  in 
section  407  and  other  objectives  of  the 
Act 

These  purposes  can  only  be  achieved 
if  data  are  comparable  across  States  and 
over  time.  At  section  411(a)(6),  the 
TANF  statute  provides  that,  to  the 
extent  necessary,  the  Secretary  shall 
provide  definitions  of  the  data  elements 
required  in  the  reports  mandated  by 
section  411(a).  That  this  is  one  of  the 
few  places  in  which  the  law  authorizes 
regulation  by  the  Secretary  reflects  the 
importance  of  collecting  comparable 
data. 

With  respect  to  the  firat  purpose, 
measuring  the  success  of  TANF 
programs,  the  data  requirements  of 
section  411(a}  reflect  particidar  features 
of  the  TANF  program.  States  have 
collected  and  reported  similar  data  on 
the  characteristics,  financial 
circumstances,  and  assistance  received 
by  families  served  by  the  AFDC  and 
JOBS  programs  for  many  yeara.  By 
requiring  the  collection  of  similar  data 
under  TANF,  the  statute  enables  the 
Congress,  the  public,  and  States  to 
observe  how  welfare  reform  changes  the 
demographic  characteristics  and  the 
financial  circumstances  of,  and  the  self- 
sufficiency  services  received  by,  needy 
families.  In  so  doing,  it  facilitates 
comparisons  across  States  and  over  time 
and  promotes  better  understanding  of 
what  is  happening  nationwide — how 
States  are  assisti^  needy  families;  how 
they  are  promoting  job  preparation, 
work,  and  marriage;  what  is  happening 
to  the  niunber  of  out-of-wedlock  births 
among  assisted  families;  and  what  kinds 
of  support  two-parent  families  are 
receiving. 

With  respect  to  ensiuing  accurate 
measiuement  of  work  participation, 
section  411(a)(l)(A)(xii)  specifically 


requires  States  to  report  on  the 
"information  necessary  to  calcidate 
participation  rates  under  section  407." 
Given  the  significance  of  the  work  rates 
for  achieving  the  objectives  of  TANF 
and  for  determining  whether  States  face 
penalties,  this  is  an  area  where  accurate 
and  timely  measurement  is  particularfy 
important 

Our  goal  in  implementing  the  data 
collection  and  reporting  requirements  of 
the  Act  is  to  collect  the  data  required 
and  necessary  to  monitor  program 
performance.  A  secondary  goal  is  to  give 
States  clear  guidance  about  what  these 
requirements  entail  and  the 
consequences  of  failing  to  meet  the 
requirements. 

At  the  same  time,  however,  we  are 
sensitive  to  the  issue  of  paperwork 
burden  and  committed  to  minimizing 
the  reporting  burden  on  States, 
consistent  with  the  TANF  statutory 
framework.  In  this  context,  where 
applicable,  we  have  considered  the 
comments  we  received  when  we 
proposed  the  draft  Emergency  TANF 
Data  Report.  (0MB  subsequendy 
approved  this  reporting  form,  and  we 
issued  it  on  September  30  as  TANF- 
ACF-PI-97-6,  Form  ACF-198.) 
However,  we  welcome  additional 
comments  on  whether  these  proposed 
rules,  and  appendices,  are  consistent  , 
with  our  interest  in  both  minimizing 
reporting  biudens  and  meeting  TANF 
requirements. 

External  Consultation 

Data  collection  and  reporting  issues 
were  a  critical  part  of  the  agenda  for  the 
external  consultations  ACF  held  during 
the  past  fall  and  winter.  We  also 
engaged  in  consultations  when  we 
issued  a  draft  Emergency  TANF  Data 
Report  for  public  comment  this  past 
summer. 

In  general.  States  expressed  the  view 
that  die  statutory  provisions  on  data 
collection  are  too  onerous.  They 
recommended  that  ACF  limit  the 
burden  on  States  and  issue  minimum 
regulatory  requirements.  However,  some 
State  officials  acknowledged  that  they 
were  currentiy  collecting  and  reporting 
most  of  the  case-specific  data  required 
by  the  Act  as  a  part  of  the  previous 
AFDC/JOBS  program  and  the  Quality 
Control  reporting  system. 

Advocates  and  researchers  generally 
recommended  more  data  collection  in 
order  to  track  program  effects  on 
employment  and  child  and  family  well- 
being. 

Otner  Federal  agencies  (e.g.,  Census 
Bureau.  Bureau  of  Economic  Analysis  of 
the  Department  of  Commerce, 
Congressional  Research  Service)  have 
been  major  users  of  our  past  program 
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data  and  strongly  recommended  the 
continuation  of  a  number  of  current  data 
elements  or  collection  instruments,  e.g., 
the  monthly  Caseload  Data  (or  FLASH) 
Report 

Overview  of  Part  275 

Under  this  NPRM,  States  must  submit 
two  quarterly  reports  (the  TANF  Data 
Report  and  the  TANF  Financial  Report) 
and  two  annual  reports  (a  program  and 
performance  report  for  the  annual  report 
to  Congress  and,  as  an  addendum  to  the 
fourth  quarter  Financial  Report,  State 
definitions  and  other  information). 

Most  of  the  information  we  propose  to 
collect  is  required  by  section  411(a].  We 
do  not  have  the  authority  to  pennit 
States  to  report  only  some  of  the  data 
required  in  section  411(a),  and  our 
authority  to  require  expanded  data 
reporting  is  limited.  We  are,  however, 
proposing  to  require  some  additional 
data  elements  necessary  to:  ensure 
accountability  under  section  409(a) 
(penalties);  meet  other  statutory 
requirements,  e.g.,  under  section  403 
(grants  to  States)  and  section  405 
(administrative  provisions);  and  assess 
State  achievement  of  program  goals,  e.g., 
rankings  of  State  programs  under 
section  413(e). 

Before  we  discuss  each  of  the 
quarterly  and  annual  reports  in  detail, 
we  present  an  overview  of  the  major 
provisions  of  this  part. 

1.  We  are-proposing  that  each  State, 
in  the  TANF  Data  Report— 

•  Collect  and  report  the  case  record 
information  on  individuals  and  fiamilies 
and  other  data,  as  required  in  section 
411(a). 

•  Collect  and  report  information  to 
monitor  State  compliance  with  the  work 
requirements  in  section  407,  as 
authorized  by  section  411(a)(l)(AKxii). 

•  Collect  and  report  information  to 
implement  the  penalty  provisions  in 
section  409(a)(9).  This  penalty  applies 
to  time  limits  on  receipt  of  assistance. 

•  Collect  and  report  a  minimum 
number  of  items  as  break-outs  of  the 
data  elements  specified  in  section 
411(a),  such  as  citizenship  status, 
educational  level,  and  earned  and 
unearned  income:  and  a  few  additional 
items  necessary  to  the  operation  of  a 
data  collection  system,  including  Social 
Security  Numbers. 

•  Collect  and  report  a  minimum 
niunber  of  data  elements  related  to  child 
care. 

2.  We  are  proposing  that  each  State, 
in  the  TANF  Financial  Report  (or,  as 
applicable,  the  Territorial  Financial 
Report) — 

•  Collect  and  report  information 
necessary  to  estimate  the  amounts  to  be 


paid  to  a  State  each  quarter  pursuant  to 
section  405(c)(1). 

•  Collect  and  report  information  on 
Federal,  State,  and  MOE  expenditures 
under  sections  411  (a)(2),  (a)(3),  and 
(a)(5);  information  for  the  purpose  of 
implementing  section  409(a)(1)  (penalty 
for  misuse  of  funds),  section  409(a)(7) 
(maintenance  of  effort),  section 
409(a)(10)  (Contingency  Fund  MOE 
requirements),  section  409(a)(12) 
(replacement  of  funds  requirement), 
section  403(b)(4)  (Contingency  Fund 
reconciliation);  and  data  to  carry  out  our 
financial  management  responsibilities 
for  Federal  grant  programs  under  45 
CFR  part  92. 

3.  We  are  proposing  that  each  State — 

•  At  State  option,  collect  and  report 
data  on  individuals  and  families  served 
by  separate  State  MOE  programs  if  a 
State  wishes  to  receive  a  high 
performance  bonus,  qualify  for  work 
participation  caseload  reduction  credit, 
or  be  considered  for  a  reduction  in  the 
amount  of  the  penalty  for  failing  to  meet 
the  work  participation  requirements. 

4.  We  also  propose  to — 

•  Define  "TANF  family"  for  data 
collection  and  reporting  purposes  only. 

•  Define  "a  complete  and  accurate 
report."  This  definition  will  serve  as  a 
compliance  standard  for  implementing 
the  penalty  in  section  409(a)(2)  for 
failure  to  submit  quarterly  reports 
required  under  section  411(a). 

•  Define  "scientifically  acceptable 
sampling  method"  as  a  basis  for  State 
sampling  systems  and  reporting 
disaggregated  data  in  the  TANF  Data 
Report 

•  Require  States  to  file  quarterly 
reports  electronically. 

5.  We  propose  to  minimize  reporting 
burden  by — 

•  Limiting  required  reports  to  a 
quarterly  TANF  Data  Report,  a  quarterly 
TANF  Financial  Report  (or  Territorial 
Financial  Report),  an  annual  program 
and  performance  report,  and  an  annual 
addendum  to  the  fourth  quarter 
Financial  Report. 

•  Requiring  States  to  report 
information  only  on  the  demographic 
and  financial  characteristics  of  families 
applying  for  assistance  whose 
applications  are  approved.  We  will 
conduct  special  studies  to  obtain 
information  on  families  who  apply  but 
are  not  approved,  e.g.,  families  denied, 
diverted,  or  otherwise  referred.  These 
data  are  required  for  purposes  of  section 
411(b). 

•  Consolidating  all  aggregate  financial 
and  expenditure  data  into  a  single  < 
financial  report.  States  had  to  submit 
three  separate  financial  reports  for  the 
prior  programs. 


•  Using  the  data  collected  imder 
section  411(a)  to  conduct  annual 
reviews  and  rankings  of  successful  State 
work  programs  under  section  413(d)  and 
adding  two  data  elements  in  order  to 
conduct  rankings  of  State  efforts  to 
reduce  out-of-wedlock  births,  as 
required  under  section  413(e). 

•  Clanfying  how  States  may  use 
sampling  to  collect  and  report  data  as 
specked  in  section  411(a)(1)(B). 

As  an  additional  aid  to  States,  we  will 
develop  a  pc-based  software  package. 
This  package  will  facilitate  data  entry 
and  create  transmission  files  for  each 
report.  We  also  plan  to  provide  some 
edits  in  the  system  to  ensure  data 
consistency,  and  we  invite  States  to 
comment  on  what  sort  of  edit  capability 
they  would  like  to  see  in  the  system. 
The  transmission  files  created  by  the 
system  will  use  a  standard  file  format 
for  electronic  submission  to  ACF. 

Finally,  in  order  to  provide  an 
opportunity  for  maximum  review  and 
public  comment  on  the  reporting 
requirements,  we  have  attached  the 
proposed  quarterly  reports  (including 
the  specific  data  elements  and 
instructions)  as  Appendices  A  through 
G  to  part  275.  We  will  revise  these 
instruments  following  the  comment 
period  on  the  NPRM  and  will  issue 
them  to  States  through  the  ACF  policy 
issuance  system.  We  will  not  re-publish 
these  appendices  as  a  part  of  the  final 
rule.  However,  we  will  make 
appropriate  changes  in  the  data 
collection  instruments  in  the 
Appendices  as  a  result  of  comments 
received. 

We  have  submitted  copies  of  this 
proposed  rule  and  the  proposed  data 
reporting  requirements  to  OMB  for  its 
review  of  the  information  collection 
requirements.  We  encourage  States, 
organizations,  individuals,  and  others  to 
submit  comments  regarding  the 
information  collection  requirements  to 
ACF  (at  the  address  above)  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503,  ATTN:  Desk  Officer  for  ACF. 

Section-by-Section  Discussion  of  this 
Part 

The  following  discussion  provides 
additional  baclqgroxind  information  on, 
and  a  discussion  of,  each  section  in  part 
275.  We  discuss  the  specific  data 
elements  we  are  proposing,  the  statutory 
authority  and  other  bases  for  their 
inclusion,  the  issues  and  options 
considered  in  developing  the  proposals 
in  this  part,  and  our  rationale  for  taking 
a  particular  approach. 
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What  does  this  part  cover?  (§  275.1) 

This  section  provides  an  overview  of 
the  scope  and  content  of  part  275. 
Paragraph  (a)  specifies  the  statutory 
provisions  on  which  our  data  collection 
proposals  are  based.  We  will  reference 
these  statutory  citations  throughout  our 
discussion  of  the  specific  reports,  data 
collection  instruments,  and  data 
elements  in  subsequent  sections  of  this 
preamble. 

Paragraph  (b)  describes  the  two 
quarterly  reports  and  the  two  annual 
reports  we  propose  to  require.  We 
discuss  each  of  these  reports  and  the 
specific  data  elements  in  the  reports 
more  fully  in  §  275.3  and  §  275.9  below. 

Paragraph  (c)  describes  the  optional 
reporting  of  case-record  data  for 
separate  State  MOE  programs.  We 
discuss  our  rationale  for  this  proposal 
more  fully  in  the  discussion  on 
§  275.3(d)  below  so  that  States  may 
understand  how  we  will  evaluate 
certain  benefits  and  options  in  deciding 
whether  to  report  MOE  case-record  data. 

Paragraph  (d)  describes  the  other 
provisions  we  propose  to  cover  in  part 
275.  These  are  the  use  of  sampling  to 
meet  the  data  collection  and  reporting 
requirements,  electronic  submission  of 
reports,  due  dates,  and  our  plan  to 
implement  the  penalty  for  failure  to 
submit  a  timely  report,  as  required  by 
section  409(a)(2).  You  can  find  a  more 
complete  discussion  of  these  matters  in 
§§275.4-10. 

Paragraph  (e)  calls  attention  to  the 
eleven  Appendices  at  the  end  of  part 
275.  These  Appendices  contain  the 
proposed  data  collection  instruments 
and  instructions  for  all  of  the  quarterly 
reports.  The  Appendices  also  contain  a 
summary  of  sampling  specifications  and 
three  refarence  charts  that  link  each  data 
element  in  the  three  sections  of  the 
TANF  Data  Report  to  its  specific 
statutory  authority  and  our  rationale  for 
collecting  these  data.  We  have  included 
these  materials  in  order  to  obtain  more 
informed  comment  on  the  proposed 
reporting  requirements. 

Although  the  Act  requires  that  the 
reporting  requirements  for  States  luider 
section  411  also  apply  to  Indian  tribal 
grantees,  we  will  addiress  data  collection 
and  reporting  by  Tribes  in  a  separate 
NPRM  that  will  deal  with  the  full  range 
of  Tribal  issues. 

We  will  also  address  additional  dafa 
collection  requirements,  if  any,  to 
implement  the  high  performance  bonus 
in  a  separate  NPRM  scheduled  to  be 
published  later  this  year. 


What  definitions  apply  to  this  part? 
(§275.2) 

The  data  collection  and  reporting 
regulations  rely  on  the  geneial  TANF 
definitions  at  part  270. 

In  this  part,  we  are  proposing  one 
additional  definition — for  data 
collecti(Hi  and  reporting  purposes 
only— a  definition  of  "TANF  family." 
This  definition  will  apply  to  dafa 
collection  for  both  the  TANF  program 
and  any  separate  State  programs. 

The  law  uses  varioiis  terms  to 
describe  perscms  being  served  under  the 
TANF  program,  e.g.,  eligible  families, 
families  receiving  assistance,  and 
recipients.  Unlike  the  AFDC  program, 
there  are  no  persons  who  must  be 
served  under  the  TANF  program. 
Therefore,  each  State  will  develop  ita 
own  definition  of  "eligible  family,"  to 
meet  its  unique  program  design  and 
circumstances;  similarly,  each  State  will 
have  its  own  definition  of  "eligible 
family"  for  State  MOE  programs. 

We  do  not  expect  coverage  and  fanuly 
eligibility  definitions  to  be  comparable 
across  States.  Therefore,  we  have 
proposed  a  definition  that  will  enable  us 
to  hettsr  understand  the  different  State 
programs  and  their  effects.  We  are 
proposing  that  the  definition  of  "TANF 
family"  start  with  the  persons  in  the 
family  who  are  actually  receiving 
assistance  under  the  State  program. 
(Any  non-custodial  parents 
participating  in  work  activities  will  be 
included  as  a  person  receiving 
assistance  in  an  "eligible  family"  since 
States  may  only  serve  non-custodial 
parenta  on  that  basis.)  We,  then,  would 
include  three  additional  categories  of 
persons  living  in  the  household,  if  they 
are  not  already  receiving  assistance. 
These  three  additional  categories  are: 

(1)  Parent(s)  or  caretaker  refative(s)  of 
any  minor  child  receiving  assistance; 

(2)  Minor  siblings  of  any  child 
receiving  assistance:  and 

(3)  Any  person  whose  income  and 
resources  would  be  coimted  in 
determining  the  family's  eligibility  for 
or  amount  of  assistance. 

We  believe  information  on  these 
additional  individuals  is  critical  to 
understanding  the  eSacta  of  TANF  on 
families  and  the  variability  among  State 
caseloads,  e.g..  to  what  extent  are 
differences  due  to,  or  artifacta  of.  State 
eligibility  niles. 

•  We  need  information  on  the 
parent(s)  or  caretaker  refative(s)  (i.e.,  an 
adult  rektive,  living  in  the  household 
but  not  receiving  assistance,  and  caring 
for  a  minor  child)  to  understand  the 
circumstances  that  exist  in  no-parent 
(e.g.,  child-only)  cases  not  covered  by 
key  program  requiremento,  such  as  time 
limita  and  work  requirementa. 


•  We  need  information  on  minor 
siblings  in  order  to  imderstand  the 
impact  of  "family  cap"  provisions. 

•  We  also  need  iniormation  on  other 
persons  whose  income  or  resources  are 
considered  in  order  to  understand  the 
paths  by  which  families  avoid 
dependence. 

We  considered  alternative  terms  on 
w^iich  to  base  TANF  data  collection 
such  as  the  "TANF  assistance  imit"  or 
"TANF  reporting  imit."  However,  as 
participants  in  the  external  consultation 

tirocess  pointed  out,  these  terms  no 
onger  have  a  commonly  understood 
meaning,  particularly  as  States  re-design 
their  assistance  and  service  programs. 

For  research  and  other  purposes,  there 
was  interest  in  collecting  data  on  a 
broader  range  of  persons  in  the 
household,  e.g.,  (my  other  person  living 
in  the  household  such  a  grandmother  or 
a  non-marital  partner  of  the  mother. 

We  determined  that  we  should  limit 
reporting  to  those  categories  of  persons 
on  whom  the  States  will  gather  data  for 
their  own  purposes  and  for  which 
information  will  be  directly  relevant  to 
administration  of  the  TANF  program. 

In  the  interest  of  greater  comparability 
of  data,  we  also  considered  defining 
terms  such  as  "parent,"  "caretaker 
refative,"  and  "sibling."  We  chose  not  to 
define  these  terms  because  we  were 
concerned  that  our  data  collection 
policies  could  inadvertently  constrain 
State  flexibility  in  designing  their 
programs.  We  believe  that  variation 
among  State  definitions  in  these  areas 
will  not  be  significant  and  will  not 
decrease  the  usefulness  of  the  data. 

We  believe  this  definition  of  family 
will  not  create  an  undue  burden  on 
States  since  these  additional  persons  are 
either  all  individuals  who  are  a  part  of 
an  aided  child's  immediate  family  or 
whose  income  or  resources  the  State 
already  considers  in  determining 
eligibility. 

We  offer  one  clarifying  note  regarding 
data  collection  in  relation  to  non- 
custodial parents.  As  we  indicated  in 
the  disciutsion  of  part  271,  the  provision 
of  work  activities  to  a  non-custodial 
parent  need  not  cause  a  State  to 
consider  the  family  a  two-parent  family 
for  the  purposes  of  the  work 
participation  rate.  States  could  define 
two-parent  families  as  those  with  two 
parenta  living  in  the  same  household. 

Finally,  we  want  to  emphasize  that 
we  have  proposed  this  definition  of 
"TANF  family"  for  reporting  purposes 
only.  Our  aim  is  to  obtain  data  that  will 
be  as  comparable  as  possible  imder  the 
statute,  and,  to  the  extent  possible,  over 
time.  Some  comparability  in  data 
collection  is  necessary  for  assessing 
program  performance:  understanding 
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the  impact  of  program  changes  on 
families  and  children;  and  informing  the 
States,  the  Congress,  and  the  public  of 
the  progress  of  welfare  reform. 

What  reports  must  the  State  file  on  a 
quarterly  basis?  (§  275.3) 

We  are  proposing  in  paragraph  (a)  to 
require  that  each  State  must  file  two 
reports  on  a  quarterly  basis — the  TANF 
Data  Report  and  the  TANF  Financial 
Report  (or,  as  applicable,  the  Territorial 
Financial  Report).  We  are  also 
establishing  the  circumstances  undw 
which  a  State  may  opt  to  submit  a 
fiuarterly  TANF-MOEData  Report. 

The  TANF  Data  Report  consists  of 
three  sections  whose  contents  are 
discussed  below.  You  will  find  these 
proposed  sections  in  their  entirety  in 
Appendices  A-C  to  this  part  You  will 
find  the  proposed  TANF  Financial 
Report  in  Appendix  D  and  the  three 
sections  of  the  proposed  TANF-MOE 
Report  in  Appendices  E-G.  (The 
Territorial  Financial  Report  is  under 
development.) 

By  publishing  these  data  collection 
instruments  in  the  NPRM,  we  are 
providing  the  public  with  an 
opportunity  for  a  thorough  review  of  the 
specific  data  elements  proposed  to  be 
collected.  We  anticipate  that  this 
opportunity  for  an  in-depth  public 
revfbw  of  these  instruments  will  result 
in  more  useful  and  informed 
suggestions  and  recommendations. 

Section  411(a)(l)(A)(i)-(xvii) 
authorizes  monthly  collection  and 
quarterly  reporting  of  a  specified  list  of 
more  than  30  data  elements.  Sections 
411(a)(Z)-{5)  also  authorize  quarterly 
reports  on  administrative  costs,  program 
expenditures  for  needy  families,  non- 
custodial parents'  participation  in  work 
activities,  and  transitional  services  to 
fiamilies  who  no  longer  receive 
assistance  due  to  employment. 

The  data  elements  specified  in  section 
411(a)  represent  the  overwhelming 
majority  of  the  data  elements  we  are 
proposing  to  collect  in  the  TANF  Data 
Report  and  the  TANF-MOE  Report. 
Some  section  411(a)  data  elements  are 
also  included  in  the  TANF  Financial 
Report  in  addition  to  information 
required  by  section  403(b)(4) 
(Contingency  Fund  reconciliation 
requirements),  section  405(c)(1) 
(computation  of  payments  to  States), 
section  40g(a)(10)  (Contingency  Fund 
MOE  requirements),  section  409(a)(12) 
(failure  to  expend  additional  State  funds 
to  replace  grant  reductions),  and 
information  to  carry  out  our  financial 
management  and  oversight 
responsibilities. 

Where  we  have  added  data  elements 
beyond  those  explicitly  stated  in  section 


411(a),  we  explain  our  rationale  for  their 
inclusion. 

As  a  further  aid  to  public  analysis  and 
comment,  we  have  attached  three 
statutory  reference  tables  that 
correspond  to  the  three  sections  in  the 
TANF  Data  Report.  These  tables  list 
each  data  element  we  are  proposing  to 
collect  and  the  applicable  statutory 
citation  or  other  rationale  for  its 
collection.  See  Appendices  I-K. 

TANF  Data  Report:  Disaggregated 
Data — Sections  One  and  Two 
(§  275.3(b)(1)) 

Paragraph  (b)(1)  of  this  section 
proposes  to  require  that  each  State  must 
file  the  disaggregated  case  record 
information,  as  specified  in  section 
411(a),  on:  (1)  families  receiving  TANF 
assistance  (Section  One);  and  (2) 
families  no  longer  receiving  TANF 
assistance  (Section  Two).  (See 
Appendices  A  and  B  respectively  for  the 
specific  data  elements.) 

The  information  we  propose  to  be 
collected  includes  identifying  and 
demographic  information:  data  on  the 
types  and  amount  of  assistance  received 
under  the  TANF  program;  the  reasons 
for  and  amount  of  any  reductions  in 
assistance;  data  on  adults,  including  the 
Social  Security  Number,  educational 
level,  citizenship  status,  work 
participation  activities,  employment 
status,  and  earned  and  unearned 
income;  and  data  on  children,  including 
the  Social  Security  Number,  educational 
level,  and  child  care  information. 

The  statute  requires  that,  in  her 
Annual  Report  to  Congress,  the 
Secretary  must  report  on  the  financial 
and  demographic  characteristics  of 
families  leaving  assistance.  However,  it 
does  not  directly  specify  the  data 
elements  that  States  must  submit.  In 
specifying  the  data  elements  in  Section 
Two  of  the  TANF  Data  Report  (for 
families  no  longer  eligible),  we 
borrowed  heavily  from  the  data 
elements  specified  for  families  receiving 
TANF  assistance.  We  have  assumed  that 
States  will  not  have  a  great  deal  of 
difficulty  collecting  these  data  because: 
(1)  they  are  reporting  similar  data  for 
TANF  cases;  (2)  we  only  expect  States 
to  collect  these  data  at  ihe  time  the 
families  are  leaving  the  rolls;  and  (3)  we 
substantially  reduced  the  total  number 
of  elements  States  must  report. 
However,  we  invite  comments  on 
whether  the  value  of  the  data  required 
in  this  section  (e.g.,  in  terms  of 
preparing  the  Annual  Report, 
conducting  research,  and  tracking  the 
impacts  of  State  policies)  justifies  the 
burden  on  States.  We  encourage 
commenters  to  be  specific  about  the 


value  and  burden  of  individual  data 
elements. 

Appendix  A  contains  99  data 
elements,  most  of  which  are  required  to 
be  reported  by  section  411(a)(1)(A).  As 
indicated  above,  we  have  prepared,  at 
Appendix  I,  a  list  of  each  data  element 
in  section  one  of  the  TANF  Data  Report 
(Appendix  A)  and  its  statutory  basis  or 
other  rationale  for  its  inclusion.  The 
data  elements  not  specified  in  section 
411(a)  are  discussed  more  fully  below. 

a.  Administration  of  a  data  collection 
system.  The  following  items  are  not 
required  by  statute,  but  they  are 
necessary  to,  and  implicit  in,  the 
administration  of  a  data  collection 
system: 

1.  State  FTPS  Code 

2.  Reporting  Month 

3.  Sampling  Stratum 

4.  Family  Case  Number 

5.  Sample  Case  Disposition 
Other  proposed  data  elements 

necessary  for  the  administration  of  the 
data  collection  system  and  our  rationale 
for  their  inclusion  are  as  follows: 

6.  ZIP  Code — This  information  is 
readily  available  and  is  needed  for 
geographic  coding  and  rural/urban 
analyses. 

7.  Family  Affiliation — We  need  this 
information  to  identify  which  persons 
in  the  family  are  receiving  assistance  in 
order  to  monitor  work  participation, 
receipt  of  assistance,  and  time  limits. 
We  also  need  this  information  to 
understand  the  relationship  between  the 
members  of  the  household. 

8.  Social  Security  Number — ^This 
information  is  also  readily  available. 
States  use  Social  Security  Numbers  to 
carry  out  the  requirements  of  EEVS.  (See 
sections  409(a)(4)  and  1137.)  This 
element  will  enable  us  to  track 
recipients  who  move  or  become  part  of 
a  different  family.  We  also  need  this 
information  for  research  on  the 
circumstances  of  children  and  families 
as  required  in  section  413(g). 

9.  Genrfer— This  is  a  standard 
demographic  data  element.  The 
information  could  be  collected  under  a 
relationship  element  (e.g.,  father, 
mother,  brother).  However,  by  using  this 
single  element,  the  coding  is  simpler;  it 
is  easier  to  report;  and,  thus,  is  less 
burdensome. 

b.  Break-outs.  We  are  proposing  to 
collect  additional  information  as  break- 
outs of  certain  single  data  elements  in 
section  411(a).  Some  break-outs  are 
required  by  section  411(a).  See 
"Amount  and  Type  of  Assistance"  (10 
items),  "Reason  for  and  Amount  of 
Reduction  in  Assistance"  (11  items), 
"Adult  Work  Participation  Activities" 
(14  items),  and  "Educational  Level" 
(two  items). 
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Other  specific  break-outs  not 
specified  in  section  411(a)  but  that  we 
believe  States  have  available  and  that 
are  necessary  for  comparability  of  data 
are: 

1.  Earned  income.  Two  break-outs  ask 
for  the  dollar  amount  of  wages,  salaries 
and  other  earnings  and  the  amount  of 
ETTC. 

2.  Unearned  income.  Five  break-outs 
ask  for  the  amount  of  Social  Security 
benefits,  SSI  benefits.  Worker's 
Compensation  benefits,  child  support, 
and  other. 

3.  Subsidized  housing.  Data  element 
#13  asks  for  an  indication  of  the  source 
of  the  subsidy,  e.g.,  public  housing, 
HUD  rent  subsidy,  or  other. 

4.  Food  Stamps.  Data  element  #15 
asks  for  the  type  of  Food  Stamps 
assistance,  i.e.,  allotment,  cash,  or 
subsidy. 

On  these  last  two  items,  in  particular, 
we  are  interested  in  receiving  comments 
on  whether  the  value  of  the  break-out 
information  (e.g.,  in  terms  of  enabling 
comparisons  with  historical 
information,  conducting  research,  and 
assessing  dependency)  justifies  the 
additional  reporting  burden  on  States. 

One  final  break-out  area  is 
Citizenship.  We  propose  to  require  nine 
break-outs  of  the  data  element 
"citizenship"  in  section 
411(a)(l)(A)(xv).  We  believe  it  is 
necessary  to  track  the  proper  use  of 
TANF  funds  in  terms  of  the  types  of 
aliens  served  to  ensure  that  TANF 
benefits  are  going  to  eligible  aliens. 
Section  409(a)(1)  provides  for  a  penalty 
if  funds  are  used  in  violation  of  the 
requirements  of  the  law.  PRWORA 
created  complex  and  potentially 
confusing  eligibility  criteria  for  different 
types  of  qualified  aliens;  the 
requirements  are  made  even  more 
confusing  by  the  imposition  of  certain 
time  limits  in  terms  of  United  States 
residency  for  certain  groups  of  qualified 
aliens,  such  as  refugees,  and  by  the  time 
limit  on  receipt  of  TANF  assistance  for 
everyone.  We  also  believe  States  will 
need  the  information  in  the  break-outs 
to  carry  out  their  eligibility 
determinations. 

c.  Data  elements  necessary  to 
implement  other  sections  of  the  Act. 
The  following  items  are  not  required  by 
section  411(a)  but  are  necessary  to 
implement  other  statutory  requirements: 

1.  Cooperation  with  child  support — 
Section  40g(a)(5).  (Data  element  #94) 

2.  Time  limits  for  receipt  of 
assistance — Section  409(a)(9).  (Data 
elements  #44  and  #62-65) 

3.  New  Applicants — Section  411(b). 
(Data  element  #10) 


4.  Amount  of  the  family's  cash 
resources — Section  411(b).  (Data 
element  #21) 

d.  Child  Care.  Five  data  elements  are 
identical  to  the  child  care  information 
required  to  be  reported  on  families 
served  by  the  Child  Care  Development 
Fund  (CCDF).  The  purpose  of  this 
collection  of  information  is  to  track 
child  care  provided  under  TAW  in 
relation  to  a  State's  provision  of  CCDF 
child  care.  (Child  care  provided  under 
CCDBG  with  funds  transferred  from 
TANF  is  captured  through  the  CCDF 
program,  not  TANF  data  collection.)  It 
is  also  necessary  for  assessing  program 
performance  and  the  total  financial 
commitment  a  State  is  making  to  . . 
achieve  the  work  objectives  of  the  Act 

The  second  section  of  the  TANF  Data 
Report,  Appendix  B,  contains  46 
elements  applicable  to  families  no 
longer  receiving  assistance.  The  data 
elements  in  Appendix  B  are  identical  to 
those  in  Appendix  A  except  that  some 
elements  are  omitted  as  not  applicable 
and  others  consist  of  a  single  data 
element  with  no  break-outs.  See 
Appendix  J  for  the  statutory  reference 
table  applicable  to  Appendix  B. 

TANF  Data  Report:  Aggregated  Data- 
Section  Three  (§  275.3(b)(2)) 

Paragraph  (b)(2)  of  this  section 
proposes  that  each  State  must  file 
quarterly  aggregated  information.  (See 
Appendix  C  for  the  list  of  data 
elements.) 

The  data  elements  in  this  section  of 
the  TANF  Data  Report  cover  families 
receiving,  applying  for,  and  no  longer 
receiving  TANF  assistance.  They 
include  total  figures  on  the  number  of 
approved  and  denied  applications;  the 
number  of  no-parent  (e.g.,  child-only), 
one-parent,  and  two-parent  families;  the 
number  of  child  and  adult  recipients; 
the  number  of  minor  child  heads-of- 
housebolds;  the  number  of  out-of- 
wedlock  births;  the  number  of  births; 
the  number  of  non-custodial  parents 
participating  in  work  activities;  the 
number  of  closed  cases;  and  the  total 
amount  of  TANF  assistance  provided. 

This  third  section  of  the  TANF  Data 
Report  contains  19  data  elements.  Ten 
of  the  19  are  specified  in,  or  are  break- 
outs of  data  elements  in,  section  411(a). 

Technical  amendments  to  PRWORA 
under  section  5507  of  Pub.  L.  105-33 
added  a  new  section  411(a)(6)  to  the 
TANF  data  collection  and  reporting 
requirements.  This  new  paragraph  (6) 
requires  reports  on  "the  number  of 
families  and  individuals  receiving 
assistance  .  .  .  (including  the  number  of 
2-ptuent  and  1-parent  families)."  It  also 
asks  for  the  totd  dollar  value  of  such 
assistance  received  by  all  families. 


We  propose  two  break-outs  for  these 
new  data  elements  in  section  411(a)(6). 
As  a  break-out  under  the  "number  of 
families,"  we  are  proposing  to  collect 
data  on  the  number  of  no-parent 
families  and  the  number  of  minor-child 
heads-of-household.  As  a  break-out 
under  "number  of  individuals,"  we  are 
proposing  to  require  data  on  the  number 
of  adult  recipients  and  the  number  of 
child  recipients. 

In  addition  to  the  statutorily-based 
data  elements,  we  have  added  nine  data 
elements.  We  are  proposing  to  require 
three  data  elements  (#1-3)  as  necessary 
to  administer  a  data  collection  system 
and  two  data  elements  (#5  and  #19)  as  . 
necessary  to  verify  and  validate  the 
qualify  and  consistency  of  the 
disaggregated  data.  Because  we  allow 
States  to  report  disaggregated  data  on  a 
sample  basis,  we  need  certain 
aggregated  data  to  test  the  reliabilify  of 
estimates  and  the  representativeness  of 
the  disaggregated  sample  data. 

Finally,  two  data  elements  (#4  and  #6) 
are  required  by  section  411(b)  for  the 
report  to  Congress,  and  two  elements 
(#17-18)  are  required  by  section  413(e) 
for  the  annual  rankings  of  States  related 
to  their  efforts  to  prevent  out-of-wedlock 
births.  See  Appendix  K  for  the  Statutory 
Reference  Table  for  Appendix  C. 

This  section  of  the  TANF  Data  Report 
is  made  up  of  aggregate  data  almost  all 
of  which  was  previously  reported  imder 
the  AFDC  and  JOBS  programs.  We  have: 
consolidated  the  data  elements  in  the 
previously  required  monthly  FLASH 
Report  and  two  quarterly  aggregated 
data  reports — the  3637  Report  and  the 
3800  Report — into  a  single  quarterly 
report;  eliminated  the  monthly  report; 
and  greatly  reduced  the  number  of  data 
elements.  We  believe  the  States  will 
welcome  the  reduced  burden  in  this 
area. 

In  addition,  we  have  further 
minimized  the  reporting  burden  on 
States  by  how  we  propose  to  collect 
"demographic  and  financial 
characteristics  of  families  applying  for 
assistance."  In  interpreting  this 
requirement  in  section  411(b),  we 
propose  to  collect  information,  not  on 
all  bmilies  who  apply,  but  only  on 
those  whose  applications  are  newly 
approved.  We  propose  to  collect  any 
additional  information  that  is  needed  on 
applicants  who  are  not  approved 
through  a  special  study  or  studies. 

We  adopted  this  approach  because  the 
question  of  "what  is  an  application" 
and  "what  is  a  denied  application"  (as 
opposed  to  a  referral  or  a  diverted 
family,  for  example)  is  often  very 
difficult  to  determine.  If  we  were  to 
require  data  on  all  applications,  we 
believe  that  considerable  portions  of  the 
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demographic  and  financial  data  would 
be  incomplete  or  entirely  missing.  We 
also  believe  that  there  would  be 
extraordinary  variability  in  the 
information  provided  across  States.  This 
variability  would  have  an  adverse 
impact  on  the  quality  of  any  estimates 
based  on  these  data  and  on  our  ability 
to  interpret  the  data. 

Also,  data  collection  on  all  applicants 
could  be  very  biutlensome  on  States  as 
they  would  need  to  create  an  additional 
sample  frame  to  select  samples  for  all 
applications  and  to  collect  data  on 
families  who  are  not  receiving 
assistance.  These  families  may  be 
diffic\ilt  to  locate  and  unwilling  to 
cooperate. 

Ajs  noted  earlier,  in  our  external 
consultation,  users  of  these  data 
expressed  strong  support  for  continued 
collection  of  this  information. 

We  received  recommendations  that 
additional  data  elements  should  be 
added.  In  many  instances,  we  agreed 
with  the  importance  of  the  data,  but  we 
could  not  justify  its  necessity  for  the 
administration  of  the  program,  given  our 
limited  regulatory  authority. 

We  also  considered  various  options  in 
how  to  design  a  data  collection  system 
to  minimize  the  burden  on  States.  The 
statutory  requirements  include  monthly 
collection,  quarterly  reports,  annual 
reports,  and  other  periodic  activities 
(e.g.,  annual  rankings  of  States, 
application  of  penalties).  We  have  tried 
to  simplify  these  requirements  in  our 
proposal  to  include  all  data  collection  in 
the  quarterly  TANF  Data  Report  and  the 
TANF  Financial  Report  (or,  as 
applicable,  the  Territorial  Financial 
Report),  including  a  fourth  quarter 
addendum,  and  one  anniml  program 
and  performance  report.  Since  the  data 
being  collected  apply  to  individuals  and 
families,  it  is  easier  for  a  State  to  modify 
its  current  data  collection  system  than 
to  set  up  new  systems  with  difierent 
periodicities.  We  believe  that:  (1)  States 
will  be  able  to  accommodate  to  this 
proposed  system  of  quarterly  reports, 
one  annual  addendum  to  the  quarterly 
reports,  and  one  annual  report;  and  (2) 
by  this  simplification  of  data  collection 
and  reporting,  we  will  have  come  a  long 
way  to  increasing  the  completeness  and 
accuracy  of  the  data. 

TANF  Financial  Report  (§  275.3(c)) 

We  propose  in  paragraph  (c)  to 
require  each  State  to  file  a  TANF 
Financial  Report  quarterly.  See 
Appendix  D  for  the  content  of  the  TANF 
Financial  Report  and  the  content  of  the 
addendiun  that  must  be  filed  with  the 
fourth  quarter  TANF  Financial  Report  as 
described  in  §  275.9. 


We  will  be  issuing  a  separate 
Territorial  Financial  Reprart  for  the 
Territories  because  they  have  different 
funding  soiuces  and  different  MOE 
requirements.  The  Territorial  Financial 
Report  will  incorporate  the 
requirements  of  the  TANF  Financial 
Report — including  the  data  elements, 
fourth  quarter  addendum,  and  filing 
deadlines*  Also,  if  one  of  the  Territories 
fails  to  file  the  Territorial  Financial 
Report  or  to  include  certain  information 
in  that  report,  it  would  be  treated  like 
a  State  that  fails  to  file  its  TANF 
Financial  Report  and  subject  to  the 
penalty  for  failure  to  report  at 
§  272.1(a)(3). 

We  propose  that  States  report 
information  in  two  broad  categories — 
"Expenditures  on  Assistance"  and 
"Expenditures  on  Non-Assistance" — 
because  we  need  to  track  the 
reasonableness  of  the  definition  of 
assistance  for  Federal  fimding  and  State 
MOE  purposes.  These  data  will  assist  us 
in  understanding  the  extent  to  which 
recipients  of  benefits  and  services  are 
covered  by  program  requirements.  As 
we  indicated  in  the  discussion  of  the 
definition  of  "assistance"  in  §  270.30, 
we  want  to  make  sure  that  our 
definition  does  not  have  the  effect  of 
undermining  the  objectives  of  the  Act 
The  data  will  also  be  important  in 
helping  us  validate  the  data  received  on 
disaggregated  cases. 

The  TANF  Financial  Report  is 
designed  to  serve  multiple  piuposes: 

(1)  To  gather  data  required  under 
section  411  (a)(2),  (a)(3),  and  (a)(4).  i.e., 
data  on  administrative  costs.  State 
expenditiires  on  programs  for  needy 
fomilies.  and  transitional  services  for 
families  no  longer  receiving  assistance 
due  to  employment; 

(2)  To  gather  quarterly  estimates  for 
Federal  TANF  grants  as  authorized  by 
section  405(c)(1); 

(3)  To  monitor  expenditures  and 
closeout  TANF  grants  for  a  fiscal  year, 
in  accordance  with  standard  financial 
reporting  requirements  for  federal  grant 
programs; 

(4)  To  determine  if  a  State  has  met  its 
TANF  MOE  requirement  under  section 
409(a)(7); 

(5)  To  determine  compliance  with  the 
limitations  on  administrative  costs  as 
si>ecified  in  section 
409(a)(7)(B)(i)(l)(dd); 

(6)  To  accomplish  the  annual 
reconciliation  for  the  Contingency  Fund 
under  section  403(b); 

(7)  To  assure  compliance  with  section 
409(a)(1)  (misuse  of  funds),  section 
409(a)(10)  (Contingency  Fund  MOE 
requirements),  and  section  409(a)(14) 
(State  reduction  of  assistance  for 


recipients  refusing  without  good  cause 
to  work;  and 

(8)  To  monitor  the  expenditiu«  of 
additional  State  funds  to  replace  grant 
reductions. 

With  resi>ect  to  MOE  and  Contingency 
funds,  TANF  MOE  and  Contingency 
Fund  reporting  for  a  fiscal  year 
culminate  with  the  submission  of  the 
fourth  quarter  financial  report  for  the 
fiscal  year.  However,  because  Federal 
TANF  funds  granted  for  a  fiscal  year  are 
available  until  expended.  States  must 
continue  reporting  on  State 
expenditiues  of  Federal  funds  each 
quarter  until  they  have  expended  all 
their  funds. 

Paragraph  (c)(4)  proposes  to  require 
that  if  a  State  is  expending  funds 
received  in  a  prior  fiscal  year,  it  must 
file  a  separate  quarterly  TANF  Financial 
Report  (or,  as  applicable.  Territorial 
Financial  Report)  for  each  fiscal  year 
that  provides  information  on  how  that 
fiscal  year's  funds  were  expended. 

For  example,  if  a  State  reserves  FY 
1997  funds  through  the  second  quarter 
of  FY  1999,  the  State  must  submit 
quarterly  reports  on  FY  1997  funds  with 
the  final  report  covering  the  second 
quarter  of  FY  1999.  During  this  same 
period,  a  State  must  submit  its  reports 
for  FYs  1998  and  1999. 

The  MOE  expendittue  information  in 
the  TANF  Financial  Report  is  not  an 
optional  reporting  requirement,  as  is  the 
information  on  fomilies  served  by 
separate  State  programs  in  the  TANF 
Data  Report.  States  must  report  such 
expenditure  data  as  a  part  of  the 
evidence  required  to  assure  that  State 
MOE  expenditiires  are  "qualified." 

OMB  has  approved  the  use  of  an 
interim  financial  reporting  form  (#0970- 
0165)  on  an  emergency  basis  until  it 
approves  the  TANF  Financial  Report 

We  have  not  attached  a  statutory 
reference  chart  for  Appendix  D.  With  a 
few  exceptions,  the  data  elements  in  the 
TANF  Financial  Report  are  required  by 
section  411,  are  needed  to  determine  if 
a  State  has  met  the  TANF  MOE 
requirements  under  section  409(a)(7), 
and  are  necessary  to  carry  out  our 
financial  management  responsibilities 
imder  45  CFR  part  92. 

The  exceptions  and  our  rationale  for 
their  inclusion  are  aa  follows: 

1.  Expenditure  data  on  cash 
assistance,  work  subsidies  and 
activities,  and  child  care.  These 
expenditure  categories  provide 
information  to  assess  a  State's  use  of 
funds  (see  penalty  sections  409(a)(1) 
and  409(a)(7))  and  are  a  basis  for 
determining  a  State's  total  commitment 
to  work  (see  sections  409(a)(3)  and 
409(a)(9)). 
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2.  Expenditures  on  systems.  For 
Federal  TANF  funds,  the  statute 
excludes  systems  costs  from  the  15 
percent  limit  on  administrative  costs. 
The  statute  is  silent  as  to  whether  suck 
costs  are  within  the  15  percent  limit  on 
administrative  costs  for  State  MOE 
expenditures.  We  are  proposing  that 
systems  costs  may  also  be  excluded 
from  the  State  calculation.  Attaching 
infonnation  on  State  systems 
expenditures  will  enable  us  to  judge  the 
implications  of  our  proposal  to  exclude 
such  costs  from  the  administrative  cost 
cap  applicable  to  State  funding. 

3.  Fourth  Quarter  Addendum. 

•  State  reporting  of  families  excluded 
from  work  rates  and  time-limit 
calculations  under  the  State  definition 
of  families  receiving  assistance. 

States  must  annually  report  the 
number  of  families  excluded  ttom  the 
overall  work  participation  rate  (at 
§  271.22),  the  two-parent  rate  (at 
§  271.24),  and  the  time-limit 
calculations  (at  §  274.1).  together  with  a 
description  of  the  family  circiunstances 
that  explains  why  they  were  excluded. 
The  purpose  of  this  ii^ormation  is  to 
provide  a  national  perspective  as  to 
whether  States  are  avoiding  critical 
provisions  of  the  law  by  creating  child- 
only  cases. 

•  State  definition  of  work  activities. 
This  State  definition  must  also  be 

reported  annually.  We  need  this 
information  to  monitor  the  work 
participation  requirements  in  section 
407.  See  also  our  preamble  discussion 
in  §  271.30.  "What  are  work  activities?" 

•  Description  of  transitional  services. 
This  description  of  transitional 

services  provided  to  families  that  are 
not  receiving  TANF  assistance  because 
of  employment  implements  section 
411(a)(5). 

•  Description  of  how  a  State  will 
reduce  the  amount  of  assistance 
payable  to  a  family  when  the  individual 
refuses  to  engage  in  woA. 

This  description  of  how  a  State  carries 
out  pro  rata  (or  more)  reductions 
provides  information  that  is  necessary 
to  implement  section  409(a)(14).  See 
also  §271.54  and  55. 

•  Descriptive  and  expenditure-related 
information  on  the  State's  separate  MOE 
program. 

This  information  is  necessary  to  cany 
out  requirements  of  section  409(a)(7). 


See  the  discussion  of  §  273.7  for 
additional  details. 

TANF-MOE  Data  Report  (§  275.3(d)) 

Paragraph  (d)  proposes  to  require  that 
a  State  must  report  case  record  data  on 
separate  MOE  programs  if  it  wishes  to 
be  considered  for  certain  benefits  and 
options  under  the  Act 

The  data  elements  we  are  proposing 
to  collect  on  separate  State  programs  are 
identical  in  content  to  but  fewer  in 
number  than  the  demographic  and  work 
activity  data  we  have  proposed  in 
paragraphs  (b)  and  (c)  of  this  sectfon. 
(See  Appendices  E,  F,  and  G.) 

We  are  proposing  to  collect 
information  on  separate  State  programs 
in  order  to  help  ensure  that  State 
decisions  to  establish  such  programs  do 
not  undermine  the  work  provisions  of 
the  new  law,  undercut  Congressional 
intent  to  share  child  support  collections 
between  the  Federal  and  State 
governments,  or  have  other  negative 
consequences. 

We  believe  that  it  is  not  possible  to 
judge  the  impacts  and  accomplishments 
of  the  State's  TANF  program  by  looking 
only  at  how  a  part  of  the  State's  program 
is  operating.  We  need  information  on 
the  separate  State  programs  so  that  we 
can  better  identify  which  States  are 
truly  successful  in  serving  needy 
fiamilies,  promoting  work,  and  meeting 
other  legislative  goals. 

For  example,  a  State  could  score  well 
on  a  measure  of  its  TANF  performance 
by  relegating  the  most-difficult-to-serve 
families  to  a  separate  State  program  in 
which  they  received  no  self-sufficiency 
services.  In  reality,  this  State  would  be 
performing  more  poorly  than  a  State 
that  achieved  the  same  level  of  success 
with  its  TANF  population,  but  served 
all  £amilies  through  its  TANF  program. 
Similarly,  a  State  that  "reduced"  its 
TANF  caseload  by  simply  splitting  its 
program  into  a  TANF  program  and  a 
separate  State  program  should  not  get 
credit  for  caseload  reduction  in 
determining  its  work  participation  rate. 

Thus.  coUection  of  data  on  separate 
State  programs  would  give  us  the 
capacity  to  look  broadly  at  issues  of 
work  effort,  caseload  reductions,  family 
structure,  and  other  measures  of 
performance. 

We  plan  to  look  at  overall 
participation  levels,  including 
participation  by  families  receiving  - 


assistance  under  separate  State 
programs,  to  assess  how  well  States  are 
meeting  their  responsibilities  to  help 
families  toward  self-sufficiency.  These 
overall  participation  levels  could  afiiect 
the  size  of  a  State's  penalty  if  it  does  not 
meet  the  rates  at  section  407.  However, 
we  base  our  initial  determination  that  a 
State  is  subject  to  a  penalty  under 
section  407  on  the  work  participation 
rates  of  families  receiving  TANF 
assistance,  not  these  overall 
participation  levels. 

The  differences  between  the  TANF 
Data  Report  and  the  TANF-MOE  Data 
Report  are  minor.  Appendix  A  contains 
six  data  elements  not  included  in 
Appendix  E.  They  are:  Tribal  Code, 
Amount  of  Monthly  Child  Care  Co- 
Payment,  Is  the  TANF  Family  Exempt 
from  the  Federal  Time  Limit  Provision, 
Type  of  Child  Care,  Total  Monthly  Cost 
of  Child  Care,  and  Total  Monthly  Hours 
of  Child  Cafe  Provided  During  the 
Reporting  Month. 

Appendix  B  contains  one  data 
element  not  in  Appendix  F — Tribal 
Code  Number.  Appendix  C  contains 
four  data  elements  that  do  not  appear  in 
Appendix  G.  They  are:  Tribal  Code, 
Total  Number  of  Applications,  Total 
Number  of  Approved  Applications,  and 
Total  Number  of  Denied  Applications. 

The  statutory  authority  and  rationale 
for  these  data  elements  are  foimd  in 
Appendices  I-K. 

When  are  quarterly  reports  due? 
(§275.4) 

Paragraph  (a)  of  this  section 
implements  section  40g(a)(2),  as 
amended  by  Pub.  L.  105-33,  which 
requires  that  States  file  quarterly  reports 
within  45  days  following  the  end  of  the 
fiscal  quarter  or  be  subject  to  a  penalty. 

Paragraph  (c)  implements  section  116 
of  PRWORA  in  defining  the  effective 
date  of  the  reporting  requirements  for 
individual  States,  depending  on  the  date 
they  began  implementation  of  the  TANF 
program.  Section  116  states  that  the 
reporting  requirements  shall  take  eCfect 
on  the  later  of  July  1 ,  1997,  or  six 
months  after  the  Secretary  receives  a 
TANF  Plan  from  the  State.  For 
operational  purposes,  we  interpret  this 
to  mean  that  the  reporting  period  begins 
six  months  after  the  State  implements 
the  program. 

For  example — 


It  a  State  imptefnents  TANF 

Reporting  period 

Reports  due 

March  1.  1997  „ 

September  1,  1997-September30. 1997 

11/14/B7 

April  10. 1997      ..... 

October  10, 1997-Oecaniber  31. 1997 .'. 

January  1,  1998-March  31, 1998  _ 

02/14/98 
05/15/98 
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These  sSective  dates  apply  to  the 
TANF  Data  Report  and  the  TANF 
Financial  Report,  including  the  annual 
addendum  to  the  fourth  quarter  TANF 
Financial  Report 

Paragraph  (b)  proposes  that  a  State 
may  collect  and  submit  its  quarterly 
TANF-MOE  Data  Reports  at  the  same 
time  as  it  submits  TANF  Data  Reports, 
or  it  may  submit  them  at  the  time  it 
seeks  to  be  considered  for  a  high 
performance  bonus,  a  caseload 
reduction  credit,  or  a  reduction  in  the 
penalty  for  failing  to  meet  work 
participation  requirements,  as  long  as 
the  data  submitted  are  for  the  full  period 
on  which  these  decisions  will  be  iMsed. 

Although  we  believe  that  it  will  be 
easier  for  States  (and  State  data 
collection  systems)  to  file  all  data 
reports  at  the  same  time,  this  additional 
flexibility  may  be  useful  for  some  States. 

May  States  use  sampling?  (§  275.5) 

This  section  implements  section 

411(a)(1)(B)  in  permitting  the  States  to 
meet  the  disaggregated  data  collection 
and  reporting  requirements  by 
submitting  data  based  on  the  use  of  a 
scientifically  acceptable  sampling 
method  approved  by  us.  States  may  not 
submit  aggregated  data  based  on  a 
sample,  e.g.,  the  TANF  Financial 
Report 

We  have  proposed  a  definition  of 
"scientifically  acceptable  sampling 
method"  in  paragraph  (b)  of  this  section. 
This  definition  reflects  generally 
acceptable  statistical  standards  for 
selecting  samples  and  is  consistent  with 
existing  AFDC/JOBS  statistical  policy. 
(See  Appendix  H  for  a  summary  of  the 
sampling  specifications.) 

At  a  later  date  we  will  issue  the  TANF 
Sampling  and  Statistical  Manual  that 
will  contain  instructions  on  the 
approved  procedures  and  more  detailed 
specifications  for  sampling  methods. 

Must  States  file  reports  electronically? 
(§275.6) 

We  are  proposing  to  require  that 
States  must  submit  all  quarterly 
reports — the  TANF  Data  Report,  the 
TANF  Financial  Report  (or,  as 
applicable,  the  Territorial  Financial 
Report),  and  the  TANF-MOE  Data 
Report — electronically. 

We  are  proposing  electronic 
submission  for  several  reasons.  For  each 
collection  of  information,  0MB 
regulations  at  5  CFR  1320.8  require 
Federal  agencies  to  evaluate  whether  the 
burden  on  respondents  can  be  reduced 
by  use  of  automatic,  electronic, 
mechanical,  or  other  technological 
collection  techniques.  This  Department 
has  for  many  years  encouraged 
programs  and  grantees  to  use  such  non- 


paperwork  approaches  to  meet  data 
collection  requirements. 

All  States  submitted  data  reports 
electronically  under  the  prior  AFDC, 
JOBS,  and  the  Quality  Control  data 
reporting  systems,  hi  external 
consultation  meetings.  State 
representatives  supported  electronic 
submission  of  both  data  and  financial 
reports.  Therefore,  we  conclude  that 
continuing  electronic  submission  of 
data  reports  will  not  be  a  burden  on 
States  and  that  requiring  electronic 
submission  of  all  data  and  financial 
reports  will  reduce  paperwork  and 
administrative  costs,  be  less  expensive 
and  time-consuming,  and  be  more 
efficient  for  both  States  and  the  Federal 
government. 

As  noted  earlier,  we  will  develop  and 
provide  for  State  use  a  pc-based 
software  package  to  focilitate  data  entry 
and  create  transmission  files  for  each 
quarterly  report. 

We  are  considering  developing,  when 
fisasible,  an  electronic  reporting  format 
for  the  annual  addendum  to  the  TANF 
Financial  Report  and  the  annual 
program  and  performance  report  as 
required  in  §  275.9.  We  would 
appreciate  comments  and  suggestions 
on  the  desirability  and  usefulness  of  this 
approach. 

How  will  we  determine  if  the  State  is 
meeting  the  quarterly  reporting 
requirements?  (§  275.7) 

hi  order  to  set  a  standard  of 
compliance  for  monitoring  and  penalty 
purposes,  we  have  proposed  definitions 
of  what  will  constitute  "a  complete  and 
accurate  report"  for  disaggregated  data 
reports,  for  aggregated  data  reports,  and 
for  the  TANF  Financial  Report  (and,  as 
applicable,  the  Territorial  Financial 
Report).  We  will  use  these  definitions  in 
determining  if  the  State  is  subject  to  any 
of  the  penalties  for  which  we  are 
collecting  data.  (See  §  275.8  of  this  part 
for  the  specific  circumstances  under 
which  we  will  impose  the  penalty  for 
failure  to  report  complete,  accurate,  and 
timely  data  under  section  409(a)(2).) 

We  will  also  use  these  definitions  for 
monitoring  the  completeness  and 
accuracy  of  the  data  and  financial 
reports  under  our  authority  in  section 
411(a)(1)(B)  to  verify  the  quality  of  data 
submitted. 

We  believe  these  definitions  are 
necessary  to  ensure  that  we  receive  data 
reports  that  are  in  good  order.  We 
considered  not  providing  a  definition  or 
a  standard  of  compliance,  but  rejected 
that  option  because  the  data  reports  are 
so  critical  to  our  ability  to  provide 
information  to  Congress,  States,  and  the 
public  on  how  welfare  reform  is 
proceeding  as  well  as  to  assess  and  hold 


States  accountable  for  program 
performance. 

In  the  past,  we  have  had  problems 
obtaining  complete  and  accurate  data. 
Errors  have  been  common,  thus  creating 
substantial  burdens  for  ACF  (in 
conducting  edit  checks)  and  for  States 
(in  revising  and  correcting  their  reports). 
Because  of  errors  and  omissions,  we 
have  also  experienced  significant  delays 
in  reporting  national  program  data  to 
States,  Congress,  and  the  pubUc.  We 
welcome  suggestions  and 
recommendations  on  ways  to  help 
assure  more  accurate  data  reporting 
without  creating  imdue  burden  on 
States. 

We  are  concerned  about  complete, 
accurate,  and  timely  data  for  another 
reason.  We  are  considering  posting 
information  from  the  quarterly  TANF 
Data  Reports  on  the  hitemet  for  access 
by  other  Federal  agencies,  legislators, 
researchers,  the  public,  and  others  for  a 
variety  of  analytic  and  evaluation 
purposes.  Posted  data  would  allow 
States  and  others  to  make  comparisons 
among  State  programs, 
accomplishments,  outcomes,  and  levels 
of  performance.  If  we  put  these  data  in 
the  public  domain,  the  need  for 
completeness  and  accuracy  is  much 
greater  because  the  likelihood  increases 
that  the  numbers  would  be  used  or 
published  without  appropriate  caveats 
or  consideration  of  their  limitations.  In 
addition,  posting  data  that  could  not  be 
relied  upon  defeats  the  purpose  of 
making  the  data  more  accessible. 

The  standards  for  "completeness  and 
accuracy"  that  we  are  proposing  for  the 
TANF  Financial  Report  (and  Territorial 
Financial  Report)  in  paragraph  (d)  apply 
to  all  expenditures  reported;  i.e.. 
Federal  TANF.  State  TANF, 
Contingency  Fund,  and  State  MOE 
expenditures.  We  propose  that  these 
expenditures  be  made  in  accordance 
with  the  requirements  at  45  CFR 
92.20(a).  Under  this  provision,  all 
expenditures  must  be  traceable,  so  that 
we  can  determine  if  funds  have  been 
used  properly,  and  made  in  accordance 
with  Federal  and  State  laws  and 
procedures.  For  the  "completeness" 
standard,  we  expect  that  States  will 
report  expenditures  for  all  data  elements 
for  which  expenditures  are  made  in  the 
quarter. 

Also  in  paragraph  (b),  the  proposed 
definition  of  "a  complete  and  accurate 
report"  includes  the  statement  that 
"where  estimates  are  necessary,  the 
State  uses  reasonable  methods  to 
develop  these  estimates."  We  plan  to 
review  each  State's  methods  and 
procedures  for  developing  these 
estimates  through  on-site  verifications 
or  technical  assistance  visits. 
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Finally,  regarding  verification  of  data, 
the  Secretary  has  the  authority  under 
section  411(a)(1)(B)  to  verify  the  quality 
of  the  data  submitted  by  States.  We  will 
be  exploring  several  approaches  to 
verification  of  data,  including  audits 
and  reviews.  We  also  remind  States,  in 
paragraph  (f).  that  backup  documents 
need  to  be  retained  to  support  the 
information  in  any  report  and  for 
verification  purposes. 

Under  what  circumstances  Mrill  a  State 
be  subject  to  a  reporting  penalty  for 
failure  to  submit  quarterly  reports? 
(§  275.8) 

In  order  to  ensure  that  States  file 
required  reports,  section  409(a)(2)(A) 
requires  us  to  impose  a  penalty  on  a 
State  if  the  State  has  not  filed  the 
required  report  within  45  days 
following  the  last  month  of  a  fiscal 
quarter.  However,  section  409(a)(2)(B) 
^lows  us  to  rescind  the  penalty  if  the 
State  files  the  report  before  the  end  of 
the  quarter  inunediately  following  the 
quarter  for  which  the  report  was 
required.  These  provisions  are  reflected 
in  paragraphs  (c)  and  (d)  of  this  section. 

m  paragraph  (a),  we  propose  to 
impose  the  penalty  only  with  respect  to 
the  two  quarterly  reports — the  TANF 
Data  Report  and  the  TANF  Financial 
Report  (or  Territorial  Financial  Report), 
including  the  fourth  quarter  annual 
addendum — and  only  under  one  or 
more  of  the  following  five 
circumstances: 

•  The  State  fails  to  file  the  TANF  Data 
Report  or  the  TANF  Financial  Report  (or 
Territorial  Financial  Report)  on  a  timely 
basis. 

•  The  disaggregated  data  in  the  TANF 
Data  Report  is  not  accurate  or  does  not 
include  all  of  the  data  elements  required 
by  section  411(a)  (other  than  section 
411(a)(l)(A)(xii)  regarding  work 
participation  requirements)  or  the  nine 
additional  data  elements  necessary  to 
carry  out  the  data  collection  system 
requirements. 

•  The  aggregated  data  in  the  TANF 
Data  Report  does  not  include  complete 
and  accurate  information  on  the  ten  data 
elements  required  by  section  411(a)  and 
the  five  data  elements  necessary  to  carry 
out  the  data  collection  system 
requirements  and  verify  and  validate 
disaiKregated  data. 

•  TheTANF  Financial  Report  (or 
Territorial  Financial  Report)  does  not 
contain  complete  and  accurate 
information  on  total  expenditures  and 
expenditures  on  administrative  costs 
and  transitional  services,  as  required  by 
section  411(a). 

•  The  annual  addendum  to  the  fourth 
quarter  TANF  Financial  Report  (or 
Territorial  Financial  Report)  does  not 


contain  the  required  information  on 
fiamilies  excluded  from  the  work 
participation  and  time-limit 
calculations,  the  State's  definition  of 
work  activities,  and  the  descriptive 
information  on  transitional  services  in 
the  TANF  program  as  required  by 
section  411(a). 
This  means  that 

(1)  For  the  disaggregated  data  in 
section  one  of  the  TANF  Data  Report 
(Appendix  A),  we  will  impose  a  penalty 
if  the  section  411(a)-based  data  elements 
are  not  complete  and  acoirate  and  if  the 
items  identified  as  necessary  to  carry 
out  the  data  collection  system 
requirements  are  also  not  complete  and 
accurate; 

(2)  For  the  disaggregated  information 
in  section  two  of  the  TANF  Data  Report 
(Appendix  B),  the  information  required 
by  section  411(a)  must  be  complete  and 
accurate; 

(3)  For  the  aggregated  data  in  section 
three  of  the  TANF  Data  Report 
(Appendix  C),  the  section  411(a>-based 
data  elements,  and  the  data  elements 
necessary  to  meet  the  data  collection 
systems  requirements  and  verify  and 
validate  the  disaggregated  data,  must  be 
complete  and  accurate;  and 

(4)  For  the  TANF  Financial  Report  (or 
Territorial  Financial  Report),  a  State 
must  file  complete  and  accurate 
information  on  its  definition  of  woiic 
activities,  any  families  excluded  from 
the  work  participation  or  time-limit 
cfdculations  because  of  the  State's 
definition  of  families  receiving 
assistance,  total  program  expenditures 
and  expenditures  on  administrative 
costs  and  transitional  services  as 
specified  in  section  411(a). 

The  Statutory  Reference  Tables  at 
Appendices  I-K  identify  the  specific 
statutory  bases  for  the  data  elements  and 
those  that  are  necessary  to  carry  out  the 
data  collection  system  requirements. 

Paragraph  (b)  specifies  that  we  will 
not  apply  the  penalty  to  the  TANF- 
MOE  Data  Report  the  annual  program 
and  performance  report  proposed  in 
§  275.9,  or  the  other  information  on 
individuals  and  families  required  based 
on  section  411(b). 

We  took  this  approach  because  the 
penalty  for  failure  to  submit  a  timely 
report  at  section  409(aK2)  applies  to  the 
data  collection  requirements  in  section 
411(a).  We  considered  applying  the 
penalty  to  all  of  the  data  elements  in  the 
disaggregated  sections  of  the  TANF  Data 
Report  (Appendices  A  and  B)  as  the 
overwhelming  majority  of  the  data 
elements  in  these  two  instruments  are 
specified  in  section  411(a).  In  addition 
to  the  importance  of  the  information,  we 
thought  that  this  approach  would  be 
simpler  and  easier  to  administer. 


We  concluded,  however,  that  we  do 
not  have  the  authority  to  impose  a 
penalty  for  bilure  to  report  on 
additional  elements  (other  than  those 
relating  to  section  411(a))  in  the  TANF 
DaU  Report  or  the  TANF  Financial 
Report.  Nor  do  we  have  authority  to 
impose  a  penalty  for  failure  to  file  the 
TANF-MOE  Data  Report  or  the  annual 
report  on  program  and  performance. 

This  means  we  will  not  impose  a 
penalty  imder  this  part  for  failure  to  file 
data  elements  necessary  to  carry  out    . 
other  statutory  provisions.  However,  tibe 
failure  to  file  data  elements  based  on 
other  statutory  provisions  will  subject 
the  State  to  any  penalty  relating  to  those 
provisions.  For  example,  the  TANF  Data 
Report  includes  five  elements  based  on 
section  409(a)(9)  (time  limits  on  receipt 
of  assistance).  The  penalty  for  failure  to 
file  the  section  409(a)(9)  data  elements 
is  tied  to  the  penalty  provisions  in 
section  409.  tf  a  State  does  not  file  the 
complete  and  accurate  information 
necessary  to  administer  section 
409(a)(9)  in  the  TANF  Data  Report,  we 
will  determine  that  the  State  has  not 
met  this  requirement,  and  we  will 
impose  the  penalty  specified  under 
section  409(a)(9). 

We  cannot  over-emphasize  how 
seriously  we  look  upon  the  matter  of 
complete,  accurate,  and  timely 
reporting.  As  noted  earlier,  the  data 
collected  will  serve  many  functions — for 
States,  the  Congress,  the  pubUc,  and  for 
us.  Adequate  data  will  be  critical  to 
many  policy  and  administrative 
implementation  activities. 

ror  example,  a  State's  foilure  to  file 
complete,  accurate,  and  timely  TANF 
Financial  Reports  may  jeopardize  the 
timely  payment  of  TANF  grants  to  the 
State  and  will  raise  questions  as  to 
whether  a  State  is  subject  to  a  penalty 
for  misuse  of  funds,  intentional  misuse 
of  funds,  or  failure  to  make  sufficient 
"qualified  State  expenditures"  for 
TANF  MOE  or  Contingency  Fund  MOE 
purposes. 

We  propose  in  paragraph  (c)  that, 
when  a  State  meets  one  or  more  of  the  • 
conditions  set  forth  in  paragraph  (a),  we 
will  notify  the  State  that  we  intend  to 
impose  a  penalty  and  reduce  the  SFAG 
for  the  immediately  succeeding  fiscal 
year  by  four  percent 

However,  paragraph  (d)  specifies  that, 
if  the  State  meets  the  requirements  by 
the  end  of  the  next  fiscal  quarter  that 
immediately  follows  the  quarter  for 
which  the  report  was  due,  we  will  not 
impose  the  p>enalty.  For  example,  if  a 
State  foils  to  file  a  complete  and 
accurate  report  for  the  first  quarter  of 
the  fiscal  year  by  February  14,  but  does 
file  the  report  by  March  31,  we  will  not 
penalize  the  State. 
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If  a  State  does  not  meet  the  reporting 
requirements,  we  intend  to  impose  the 
penalty.  Before  we  do  so,  paragraph  (e) 
provides  that  States  will  have  an 
opportunity  to  submit  "reasonable 
cause"  justifications  and/or  corrective 
compliance  plans  in  accordance  with 
§§  272.4-272.6. 

If  we  find  that  a  penalty  is 
appropriate,  we  propose,  in  paragraph 
(fl,  that  we  will  reduce,  by  four  percent, 
the  State's  family  assistance  grant  for 
the  next  fiscal  year  as  specified  in 
section  409(a)(2)  unless  we  determine 
that  a  reduction  is  not  appropriate 
pursuant  to  sections  409(c)  (2)  and  (3). 

What  information  must  the  State  file 
annually?  (§  275.9) 

We  propose  in  this  section  that  States 
must  submit  two  reports  aimually. 
Paragraphs  (a)  and  (b)  refer  to  the  State's 
definitions  and  other  information  that 
must  be  submitted  as  an  addendum  to 
the  fourth  quarter  TANF  Financial 
Report  (or  Territorial  Financial  Report). 
See  Section  3  of  Appendix  D  for  details. 
Paragraph  (c)  proposes  that  an  annual 
program  and  performance  report  must 
be  submitted  to  meet  the  requirements 
of  section  411(b),  the  report  to  Congress. 

In  paragraph  (a),  we  propose  to 
require  four  items  of  information  on  the 
State's  TANF  program:  the  number  of 
families  excluded  from  the  two  work 
participation  rates  and  time-limit 
calculations  imder  the  State's  definition 
of  families  receiving  assistance  (with  the 
basis  for  the  exclusions);  the  State's 
definition  of  each  wori^  activity;  a 
description  of  the  transitional  services 
provided  to  families  no  longer  receiving 
assistance  due  to  employment,  as 
specified  in  sections  411(a)(l)(A)(xi), 
(a)(2)  and  (a)(5);  and  a  description  of 
how  the  State  carries  out  pro  rata  (or 
more)  reductions  in  assistance  for 
recipients  refusing  without  good  cause 
to  work.  This  last  item  would  provide 
information  necessary  to  implement 
section  409(a)(14). 

In  paragraph  (b),  we  propose  to 
require  the  eight  items  of  descriptive 
and  expenditure-related  information  on 
the  State's  separate  MOE  program,  as 
specified  in  §  273.7. 

States  must  submit  the  information  in 
both  paragraphs  (a)  and  (b)  at  the  same 
time  as  the  fourth  quarter  TANF 
Financial  Report 

We  believe  the  information  in 
paragraphs  (a)  and  (b)  is  readily 
available,  will  be  easy  to  report 
annually,  and  will  not  be  burdensome 
for  States.  The  information  related  to  the 
State's  separate  MOE  program  is 
impKutant  to  our  ability  to  track  and 
monitor  the  MOE  expenditures  and 
program  effects.  (See  also  our  discussion 


of  the  importance  of  MOE  program 
information  in  §  273.7.) 

In  order  to  reflect  the  most  ciutent 
and  accurate  information  about  State 
TANF  programs  in  the  Secretary's 
aimual  report  to  Congress,  we  propose 
in  paragraph  (c)  that  each  State  must  file 
an  aimual  program  and  performance 
report.  The  content  of  this  report,  as 
described  in  paragraph  (c),  will  address 
the  provisions  of  section  411(b)  and  the 
concerns  of  Congress  and  others  about 
the  implementation  of  the  TANF 
program. 

At  a  later  date,  following  public 
comment  on  this  NPRM,  we  will 
develop  and  obtain  further  public 
comment  on,  and  OMB  approval  for,  a 
reporting  form  that  includes  both  the 
specific  content  of  the  report  and 
instructions  for  filing. 

In  order  to  minimize  the  reporting 
burden  on  States,  we  will  collect  some 
information  for  our  report  to  Congress 
from  the  quarterly  Data  and  Financial 
Reports,  State  Plans,  annual  rankings 
and  reviews,  and/or  other  special 
studies.  We  also  plan  to  take  advantage 
of,  and  work  in  conjunction  with  other 
efforts  to  acquire  information  on  the 
TANF  program,  including  research 
agencies  and  organizations  currently 
gathering  information  on  program 
design  and  implementation. 

To  the  extent  that  we  may  be  able  to 
build  on  existing  collaborations,  we  can 
avoid  duplication  of  effort  and  produce 
a  better,  more  complete  national  picture 
of  the  TANF  program. 

When  are  aimual  reports  due?  (§  275.101 

Paragraph  (a)  proposes  that  the 
information  in  the  addendum  to  the 
fourth  quarter  TANF  Financial  Report, 
specified  in  §  275.9  (a)  and  (b),  must  be 
filed  at  the  same  time  as  the  fourth 
quarter  TANF  Financial  Report.  This 
means  that  this  Information  is  due  one 
month  following  the  end  of  the  fourth 
quarter. 

Paragraph  (b)  proposes  that  States 
must  file  the  annual  program  and 
performance  report  to  meet  the 
provisions  of  section  411(b)  within  90 
days  after  the  close  of  the  fiscal  year. 
This  means  that  the  annual  report 
describing  State  activities  carried  out  in 
FY  1997  will  be  due  December  30, 1997. 

This  annual  report  requirement  in 
section  411(b)  is  not  covered  by  the 
statutory  effective  date  for  reporting  in 
section  116  of  PRWORA.  The  proposed 
deadline  is  consistent,  however,  with 
the  deadline  for  most  annual  reports 
under  DHHS  grant  programs  as 
specified  in  45  CFR  92.40(b)(1). 


V.  Regulatory  Inqiact  Analjrsea 

A.  Executive  Order  12866 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  proposed  rule  is  consistent 
with  these  priorities  and  principles. 
This  proposed  rulemaking  implements 
statutory  authority  based  on  broad 
consultation  and  coordination. 

The  Executive  Order  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulatory  process.  As  described 
elsewhere  in  the  preamble,  ACF 
consulted  with  State  and  local  officials 
and  their  representative  organizations  as 
well  as  a  broad  range  of  advocacy 
groups,  researchers  and  others  to  obtain 
their  views. 

We  discuss  the  input  received  during 
the  consultation  process  in  the 
"supplementary  information"  section  of 
the  preamble  and  in  discussions  of 
individual  regulatory  provisions.  To  a 
considerable  degree,  these  proposed 
rules  reflect  the  discussion  and 
concerns  of  the  groups  with  whom  we 
consulted. 

These  proposed  rules  reflect  the 
intent  of  PRWORA  to  achieve  a  balance 
between  granting  States  the  flexibility 
they  need  to  develop  and  operate 
effective  and  responsive  programs  and 
ensiiring  that  the  objectives  of  the 
program  are  met.  Under  the  new  law, 
State  flexibility  is  achieved  by 
converting  the  welfare  program  into  a 
block  grant  and  limiting  Federal  rules; 
ensuring  that  program  goals  are 
accomplished  is  achieved  through  a 
'number  of  {lenalty  and  bonus  provisions 
and  extensive  data  collection. 

We  support  State  flexibility  in 
niunerous  ways — such  as  by  exercising 
regulatory  restraint;  giving  States  the 
ability  to  define  key  program  terms;  and 
clarifying  that  States  have  the  ability  to 
continue  their  welfare  reform 
demonstrations  and  serve  victims  of 
domestic  violence,  non-custodial 
parents,  and  immigrants  (with  State 
funds). 

We  support  the  achievement  of 
program  goals  by  ensuring  that  we 
capture  key  information  on  what  is 
happening  undm  the  State  TANF 
programs  and  mwinfnining  the  integrity 
of  the  work  and  other  penalty 
provisions.  We  take  care,  in  provisions 
such  as  the  proposed  MOE  data 
collection  and  caseload  reduction  factor 
approval  process,  to  protect  against 
negative  impacts  on  needy  families. 
(Subsequent  rules  on  the  high 
performance  bonus,  illegitimacy  bonus. 
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child  poverty  rates  and  Tribal  TANF 
programs  will  reinforce  these 
objectives.) 

One  of  our  key  goals  in  drafting  the 
penalty  r\iles  was  to  ensure  State 
performance  in  all  key  areas  provided 
under  statute — including  work 
participation,  time  limits,  State 
maintenance-of-effort,  proper  use  of 
Federal  funds  and  data  reporting.  The 
law  specified  that  we  should  enforce 
State  actions  in  these  areas  and 
specified  the  penalty  for  each  failure, 
llirough  the  "reasonable  cause"  and 
"corrective  compliance"  provisions  in 
the  proposed  rules  we  give  some 
consideration  to  special  circumstances 
within  a  State  to  help  ensure  that 
neither  the  State  nor  needy  families 
within  the  State  will  be  unfairly 
penalized  for  circumstances  beyond 
their  control. 

In  the  work  and  penalty  areas,  this 
rulemaking  provides  information  to  the 
States  that  will  help  them  understand 
our  specific  expectations  and  take  the 
steps  necessary  to  avoid  penalties. 
These  rules  may  ultimately  affect  the 
number  and  size  of  penalties  that  are 
imposed  on  States,  but  the  basic 
expectations  on  States  are  statutory,  and 
the  effect  of  these  rules  is  non-material. 

The  financial  impacts  of  these 
proposed  rules  should  be  minimal 
because  of  the  fixed  level  of  funding 
provided  through  the  block  grant.  (We 
expect  Federal  outlays  for  State  Family 
Assistance  Grants,  exclusive  of  any 
bonuses,  to  amount  to  nearly  $15.6 
billion  in  FY  1998.)  A  State's  Federal 
grant  could  be  affected  by  the  penalty 
decisions  made  under  the  law  and  these 
rules,  and  State  expenditures  on  needy 
families  could  be  affected  by  the 
proposed  rules  on  the  caseload 
reduction.  Otherwise,  we  do  not  believe 
that  the  rulemaking  will  affect  the 
overall  level  of  funding  or  expenditures. 
However,  it  could  have  minor  impacts 
on  the  nature  and  distribution  of  such 
expenditures. 

In  the  area  of  data  collection,  the 
statutory  requirements  are  very  specific 
and  extensive — especially  %vith  respect 
to  case-record  or  disaggregated  data. 
These  proposed  rules  include  additional 
data  reporting  with  respect  to  program 
expenditures  and  MOE  cases.  They 
expand  upon  the  expenditiue  data 
explicitly  mentioned  by  the  statute  in 
order  to  ensiuB  that:  needy  families 
continue  to  receive  assistance  and 
services;  monies  go  for  the  intended 
purposes;  and  the  financial  integrity  of 
the  program  is  maintained.  They  also 
include  additional,  optional  data 
collection  for  MOE  cases.  We  included 
this  additional  MOE  data  collection  in 
order  to  assess  the  overall  impact  of  the 


program  and  ensiu«  that  the  creation  of 
separate  State  programs  does  not 
undermine  the  objectives  of  the  Act 

The  impacts  of  these  rules  on  needy 
individiials  and  families  will  depend  on 
the  choices  the  State  makes  in 
implementing  the  new  law.  We  expect 
our  proposed  data  collection  to  enable 
tracking  of  these  effects  over  time  and 
across  States.  Overall,  our  assessment  of 
these  proposed  rules  indicates  that  they 
represent  the  least  burdensome 
approach  and  that  the  impacts  and 
consequences  are  non-material  for 
individuals,  States,  and  other  entities. 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defined  in  the  Act  to  include  small 
businesses,  small  non-profit 
organizations,  and  small  governmental 
entities.  This  rule  will  affect  only  the  50 
States,  the  District  of  Columbia,  and 
certain  territories.  Therefore,  the 
Secretary  certifies  that  this  rule  will  not 
have  a  significant  impact  on  small 
entities. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collection  activities  that  are 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperworic  Reduction 
Act  of  1995.  Under  this  Act,  no  persons 
are  required  to  respond  to  a  collection 
of  information  luiless  it  displays  a  valid 
OMB  control  niunber.  As  required  by 
the  Paperwork  Reduction  Act,  we  have 
submitted  the  proposed  data  collection 
requirements  to  OMB  for  review  and 
approval.  We  are  concurrently  using 
this  NPRM  as  a  vehicle  for  seeking 
comment  firom  the  public  on  these 
information  collection  activities. 

The  proposed  rules  contain 
provisions  covering  three  quarterly 
reports  and  one  annual  report.  In 
addition,  we  are  proposing  that  States 
provide  documentation  for  caseload 
reduction  credit  and  the  reasonable 
cause/corrective  action  process  and  that 
they  file  certain  program  definitions  and 
descriptions  annually.  In  order  to 
provide  an  opportunity  for  mavimnm 
review  and  public  comment  on  the 
reporting  requirements,  we  have 
attached  the  proposed  quarterly  reports 
(including  the  specific  data  elements) 
and  the  annual  addendum  as 
Appendices  to  part  275.  We  will  revise 
these  instruments  following  the 
comment  period  on  the  NPRM  and  will 
issue  them  to  States  through  the  ACF 


policy  issuance  system.  We  will  not  re- 
publish these  appendices  as  a  part  of  the 
final  rule. 

The  three  quarterly  reports  are  the 
TANF  Data  Report  (Appendices  A 
through  C),  the  TANF  MOE  Data  Report 
(Appendices  E  through  G),  and  the 
TANF  Financial  Report  (Appendix  D) 
(or,  as  applicable,  the  Territorial 
Financial  Report).  The  TANF  Data 
Report  and  the  TANF  MOE  Data  Report 
consist  of  three  sections  each.  Two  of 
these  three  sections  consist  of 
disaggregated  case-record  data  elements, 
and  one  consists  of  aggregated  data 
elements. 

We  need  this  proposed  information 
collection  to  meet  the  requirements  of 
section  411(a)  and  to  implement  other 
sections,  including  sections  407  (worii 
participation  requirements),  409 
(penalties),  413  (annual  rankings),  and 
411(b)  (Annual  report  to  Congress). 

Reporting  on  the  separate  State  MOE 
program(s)  is  optional.  However,  if  a 
State  claims  MOE  expenditures  under  a 
separate  State  program  and  wishes  to 
receive  a  high  performance  bonus, 
qualify  for  work  participation  caseload 
reduction  credit,  or  be  considered  for  a 
reduction  in  the  penalty  for  falling  to 
meet  the  work  participation 
requirements,  it  must  file  disaggregated 
and  aggregated  information  on  the 
separate  State  program(8)  that  is  similar 
to  that  reported  for  the  TANF  program. 
(See  Appendices  E,  F,  and  G  for  the 
proposed  data  elements.) 

Ine  TANF  Financial  Report  consists 
of  one  form  with  an  annual  addendum 
to  be  submitted  at  the  same  time  as  the 
TANF  Financial  Report  for  the  fourth 
quarter.  (See  Appendix  D.) 

We  need  this  report  to  meet  the 
requirements  of  sections  405(cK2), 
411(a)(2).  411(a)(3),  and  411(a)(5),  and 
to  carry  out  our  other  financial 
management  and  oversight 
responaibilities.  These  include 
providing  information  that  could  be 
used  in  determining  whether  States  are 
subject  to  penalties  under  section 
409(a)(1),  409(a)(3),  409(a)(7).  409(a)(9), 
or  409(a)(14),  tracking  the 
reasonableness  of  our  definition  of 
"assistance,"  learning  the  extent  to 
which  recipients  of  benefits  and 
services  are  covered  by  program 
requirements,  and  helping  to  validate 
the  disaggregated  data  we  receive  on 
TANF  and  MOE  cases. 

We  are  also  proposing  an  annual 
report  in  order  to  collect  the  data 
required  by  section  411(b).  This  report 
requires  the  submission  of  information 
about  the  characteristics  of  each  State 
program;  the  design  and  operation  of  the 
program;  the  services,  benefits,  and 
assistance  provided;  the  State's 
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eligibility  criteria;  and  the  State's 
definition  of  work  activities.  At  its 
-option,  each  State  may  also  include  a 
description  of  any  unique  features, 
accomplishments,  innovations,  or 
additional  information  appropriate  for 
inclusion  in  the  Dep€Lrtment's  annual 
report  to  the  Congress. 

We  will  work  with  representatives  of 
States  and  others  to  identify  the  specific 
form  that  will  be  used  for  this  report, 
building  on  the  information  currently 
being  collected  on  the  TANF  program 
by  research  organizations  and  others. 
Before  we  issue  a  reporting  form  to 
gather  this  information  and  instructions 
for  filing  the  report,  we  will  give  the 
public  another  opportimity  to  comment 
on  its  content  and  the  burden  imposed. 

Besides  the  data  collection 
instruments  discussed  above,  there  are 
two  other  circumstances  in  the 
proposed  rules  that  will  create  a 
reporting  burden.  The  first  circumstance 
would  be  in  cases  where  a  State  wants 
to  qiialify  for  caseload  reduction  credit. 
The  second  would  be  in  cases  where  a 
State  is  subject  to  a  penalty  under 
section  409  and  wishes  to  avoid  the 
penalty  or  receive  a  reduced  {>enalty. 

If  a  State  elects  to  request  a  decrease 
in  its  participation  rates  based  on 
caseload  reduction,  we  are  proposing  in 
§  271.41  that  it  must  file  certain  data.  In 
addition,  if  a  State  wishes  to  dispute  a 
penalty  determination  or  wants  to  be 
considered  for  a  waiver  of  a  penalty 
based  on  "reasonable  cause"  or 
corrective  compliance,  we  are  proposing 
in  §  272.4  that  the  State  would  provide 
us  with  information.  We  are  proposing 
that  a  State  would  use  a  similar  process 
if  it  is  seeking  a  reduced  penalty  for 
failure  to  meet  the  work  participation 
rates,  as  discussed  at  §  271.51. 
Therefore,  we  also  address  the  burden 
issues  related  to  these  processes  below. 

The  respondents  for  the  TANF 
Financial  Report  are  the  50  States  of  the 
United  States  and  the  District  of 
Columbia.  The  respondents  for  the 
TANfF  Data  Report,  the  TANF  MOB  Data 
Report,  the  TANF  Annual  Report,  the 
Caseload  Reduction  Credit 
documentation  process,  and  the 
Reasonable  Cause/Corrective  Action 
documentation  process  are  the  50  Statm 
of  the  United  States,  the  District  of 
Columbia,  Guam,  Puerto  Rico,  and  the 
United  States  Virgin  Islands.  American 


Samoa  is  eligible  for  the  TANF  program 
and  could  use  funds  that  it  receives 
under  section  1108  to  operate  the  TANF 
program.  However,  it  did  not  elect  to 
operate  an  AFDC  program,  and  we 
assumed  that  it  would  elect  not  to 
operate  a  TANF  program. 

While  the  statute  requires  Tribal 
organizations  with  TANF  programs  to 
submit  some  of  the  same  data  as  States, 
we  have  not  calculated  the  burden  for 
the  Tribal  organizations  in  this  NPRM 
because  a  separate  NPRM  will  address 
Tribal  TANF  programs. 

Tribal  TANf  programs  will  not  be 
required  to  submit  all  of  the  data 
required  for  State  TANF  programs 
because  some  provisions  for  which  data 
are  being  collected  apply  only  to  States. 
In  addition,  because  Tribal 
organizations  have  not  previously 
operated  AFDC  programs,  the  burden 
imposed  on  them  by  reporting  will  be 
substantially  different  than  it  is  for  the 
States.  In  light  of  these  special 
considerations,  we  considered  it  more 
appropriate  to  address  the  burden  on 
Tribes  in  that  separate  NPRM. 

In  providing  these  estimates  of 
reporting  burden,  we  would  like  to 
point  out  that  some  of  the  reporting 
biuden  that  used  to  exist  in  the  AFDC 
program  has  disappeared,  including  the 
"FLASH  Report"  and  several  other 
reports.  Nevertheless,  most  of  the  data 
elements  required  under  the  TANF  Data 
Report  are  similar  to  previous  data 
elements  required  in  the  AFDC  or  JOBS 
program.  Therefore,  the  existence  of 
these  data  elements  should  reduce  the 
systems  development  and  modification 
that  the  States  will  undertake.  In 
calculating  the  estimates  of  the 
reporting  bxirden,  we  assumed  that  all 
States  would  collect  the  data  by  means 
of  a  review  sample.  We  believe  that  a 
number  of  States  will  eventually  choose 
to  undertake  the  one-time  burden  and 
cost  of  developing  or  modifying  their 
systems  to  provide  the  required  data 
directly  from  their  automated  systems, 
thus  substantially  reducing  or 
eliminating  the  ongoing  annual  burden 
and  cost  reflected  in  these  estimates. 

In  a  very  limited  number  of  cases,  we 
have  proposed  collecting  information 
quarterly  where  the  statute  only  requires 
annual  reporting,  or  we  have  added 
elements  not  directly  specified  in  the 
statute.  We  did  this  because  one  of  our 


goals  was  to  limit  the  number  of 
reporting  forms  and  systems 
modifications  that  States  would  be 
required  to  make. 

Specifically,  we  believe  that  adding  a 
data  element  like  gender,  that  had  been 
developed  for  other  purposes  such  as 
Qualify  Control,  would  be  useful  to 
understanding  the  impact  of  the 
program  and  would  not  impose  an 
additional  burden.  Similarly,  while  the 
reporting  of  the  demographic  and 
financial  characteristics  of  families  that 
become  ineligible  to  receive  assistance 
is  only  required  annually,  these  data  can 
be  collected  and  reported  more 
efficiently  and  without  creating  another 
form  by  inclusion  in  the  quarterly  TANF 
Data  Report 

Overall,  the  proposed  reporting 
burden  represents  a  substantial  decrease 
from  the  burden  imposed  by  the 
reporting  requirements  of  the  prior 
programs  that  TANF  has  replaced. 
Nevertheless,  we  encourage  States  and 
members  of  the  public  to  comment  and 
provide  suggestions  on  how  the  burden 
can  be  further  reduced  and  whether  we 
have  taken  the  right  course  regarding 
frequency  of  reporting.  The  annual 
burden  estimates  include  any  time 
involved  pulling  records  from  files. 
abstracting  information,  returning 
records  to  files,  assembling  any  other 
material  necessary  to  provide  the 
requested  information,  and  transmitting 
the  information. 

Because  of  the  constraints  of  the 
Administrative  Procedure  Act  (APA). 
we  were  unable  to  consult  with  the 
States  directly  on  the  development  of 
the  sp>ecific  data  collection  instruments. 
However,  prior  to  the  development  of 
the  data  collection  instruments,  we 
conducted  extensive  consultations  on 
general  data  collection  issues  with 
representative  groups  such  as  the 
American  Public  Welfare  Association 
(APWA),  the  National  Governors' 
Association  (NGA),  and  the  National 
Conference  of  State  Legislatures  (NCSL). 
We  also  researched  the  burden  estimates 
for  similar  OMB-approved  data 
collections  in  our  inventory  and 
consulted  with  knowledgeable  Federal 
officials. 

The  annual  burden  estimates  for  these  data 
collectioiu  are: 


Instmment  or  requirement 

Numtierot  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

hours  per  re- 
sponse 

Total  burden 
hours 

TANF  Data  Reoort-§  275.3(b)  _ 

'54 
254 
>51 
'54 
*54 

526.5 
523.5 

12 

20 

40 

113.724 

TANF  MOE  Data  Report-^  275.3(d)  

TANF  Financial  Report-§  275.3(c)  &  §2/!>.9(aHb)  

TANF  Annual  Repof1-§  275.9(c)  ...._ „ _. ™      

Caseload  Reduction  Documentation  Proc8S^§271.41  &  §271.44  

113.078 
2.448 
1.080 
2.160 
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Instrument  or  requirement 

NumtMrof  r»- 
apondents 

Number  o(  re- 
sponses per 
respondent 

Aversge  burden 
hours  per  rs- 

Total  burden 
hours 

Reasonable  CausaCorreciive  Action   Documentation   Process-§$  272.4, 
272.6.  &  272.7;  §271.51 

*54 

1 

160 

8.640 

'We  estimaie  that  the  50  States,  the  District  o(  Columbia.  Guam.  Puerto  Rico,  and  the  United  States  Virgin  Islands  will  be  respondents. 

2Wa  estimate  that  the  50  States,  the  District  of  Columbia.  Guam,  Puerto  Rico,  and  the  United  States  Virgin  Islands  will  be  mapondents, 
though  not  necessarily  all  54  of  these  States  and  Territories  wilt  elect  to  have  M<3E  programs  and  respond  the  first  year. 

>we  estimate  that  the  50  States  and  the  District  of  Columbia  will  be  respondents. 

*We  estimate  that  the  50  States,  the  District  of  Columbia.  Guam,  Puerto  Rico,  and  the  United  States  Virgin  Islands  will  be  respondents, 
though  not  necessarily  all  54  States  and  Territories  will  elect  to  respond  the  first  year. 


Estimated  Total  Annual  Burden 
Houre:  241,128. 

We  encourage  States,  organizations, 
individuals,  and  other  parties  to  submit 
comments  regarding  the  information 
collection  requirements  to  ACF  (at  the 
address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3208,  New  Executive  Office 
Building,  725  17th  Street.  Washington. 
DC  20503,  ATTN:  Desk  Officer  for  ACF. 

To  ensure  that  public  comments  have 
mnvimnin  eSect  in  developing  the  final 
regulations  and  the  data  collection 
forms,  we  uige  that  each  comment 
clearly  identify  the  specific  section  or 
sections  of  the  proposed  rule  or  data 
collection  form  that  the  comment 
addriKses  and  follow  the  same  order  as 
the  regulations  and  forms. 

We  will  consider  comments  by  the 
public  on  these  proposed  collections  of 
information  in: 

•  Evaluating  whether  the  proposed 
collections  are  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  utilify; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collections  of  information,  including  the 
validify  of  the  methodology  and 
assumptions  used,  and  the  frequency  of 
collection; 

•  Enhancing  the  qualify,  usefulness, 
and  clarify  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology,  e.g.,  the  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  rules  between  30  and  60  days 
after  publication  of  this  document  in  the 
Federal  Regislar.  Therefore,  a  comment 
is  assiired  of  having  its  full  offset  if 
OMB  receives  it  within  30  days  of 
publication.  This  OMB  review  schedule 
does  not  affect  the  deadline  for  the 
public  to  comment  to  ACF  on  the 
proposed  rules.  Written  comments  to 


OMB  for  the  proposed  information 
collection  should  be  sent  direcUy  to  the 
following:  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project, 
725  17th  Street,  N.W..  Washington,  D.C 
20502.  Attn:  Ms.  Laura  Oliven. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act)  requires  that 
a  covered  agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  any  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local,  and  Tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

If  a  covered  agency  must  prepare  a 
budgetary  impact  statement,  section  205 
further  requires  that  it  select  the  most 
cost-effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  In  addition, 
section  203  requires  a  plan  for 
informing  and  advising  any  small 
government  that  may  be  significanUy  or 
uniquely  impacted  by  the  proposed 
nde. 

We  have  determined  that  the 
proposed  rules  will  not  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  in  any  one  year.  Accordingly, 
we  have  not  prepared  a  budgetary 
impact  statement,  specifically  addressed 
the  regulatory  alternatives  considered, 
or  prepared  a  plan  for  informing  and 
advising  any  significanUy  or  uniquely 
impacted  small  government 

List  of  Sobfects  in  45  CFR  Parts  270 
through  275 

Administrative  practice  and 
procedure,  Day  care.  Employment, 
Grant  progranu — Social  programs.  Loan 
programs — Social  programs.  Manpower 
training  programs.  Penalties,  Public 
assistance  programs.  Reporting  and 
recordkeeping  requirements.  Vocational 
education. 

(Catalogue  of  Federal  Domestic  Assistance 
Programs:  93.558  TANF  programs— Stats 


Family  Assistance  Grants.  Assistance  grants 
to  Territories.  Matching  grants  to  Tenitoriss. 
Supplemental  Grants  for  Population 
Increases  and  (Contingency  Fund;  93.559 — 
Loan  Fund;  93.595 — Welfare  Reform 
Reaaaich,  Evaluations  and  National  Studies) 

Dated:  August  14, 1997. 
Olivia  A.  (^Iden. 

Principal  Deputy  Assistant  Secretaryfor 
Children  and  Families. 

Approved:  September  2, 1997. 
Donna  E.  Shalala, 

Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  45  CFR 
chapter  II  by  adding  parts  270  through 
275  to  read  as  follows: 

PART  270— GENERAL  TEMPORARY 
ASSISTANCE  FOR  NEEDY  FAMIUES 

(TANF)  Provisions 

270.10    What  does  this  part  cover? 
270.20    What  is  the  purpose  of  the  TANF 

program? 
270.30    Wliat  definitions  apply  under  the 

TANF  regulations? 
270.40    When  are  these  provisions  in  efbct? 

Authority:  42  U.S.Q  601,  801  note,  603, 
604,  606,  607,  608,  609,  610,  611,  619.  and 
1308. 

§270.10    Whs*  does  ttiis  part  cover? 

This  part  includes  regulatory 
provisions  that  generally  apply  to  the 
Temporary  Assistance  for  Needy 
Families  (TANF)  program. 

1270^    WiMt  Is  ttie  purpose  of  the  TANF 


The  TANF  program  has  the  following 
four  purposes: 

(a)  Provide  assistance  to  needy 
families  so  that  children  may  be  cared 
for  in  their  own  homes  or  in  the  homes 
of  relatives; 

(b)  End  the  dei>endence  of  needy 
puents  on  government  benefits  by 
promoting  job  preparation,  work,  and 
marriage; 

(c)  Prevent  and  reduce  the  incidence 
of  out-of-wedlock  pregnancies  and 
establish  annual  nimierical  goals  for 
preventing  and  reducing  the  incidence 
of  these  pregnancies; 
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(d)  Encotirage  the  formation  and 
maintenance  of  two-parent  families. 

f27a30    What  definition*  apply  under  the 
TANF  regulattons? 

The  following  definitions  apply  under 
parts  270  through  275  of  this  chapter 

ACf  means  the  Administration  for 
Children  and  Families. 

Act  means  Social  Security  Act,  unless 
otherwise  specified. 

Adjusted  State  Family  Assistance 
Grant,  or  adjusted  SFAG,  means  the 
SFAG  amount,  minus  any  reductions  for 
Tribal  Family  Assistance  Grants  paid  to 
Tribal  grantees  on  behalf  of  Indian 
families  residing  in  the  State. 

Aduh  means  an  individual  who  is  not 
a  "minor  child,"  as  defined  elsewhere 
in  this  section. 

AFZXT  means  Aid  to  Families  «irith 
Dependent  Children. 

Aid  to  Families  with  Dependent 
Children  means  the  welfare  program  in 
efiiect  under  title  IV-A  of  prior  law. 

Assistance  means  every  form  of 
support  provided  to  fomilies  under 
TANF  (including  child  care,  work 
subsidies,  and  aUowances  to  meet  living 
expenses),  except:  Services  that  have  no 
direct  monetary  value  to  an  individual 
fomily  and  that  do  not  involve  implicit 
or  explicit  income  support,  such  as 
counseling,  case  management,  peer 
support,  and  employment  services  that 
do  not  involve  subsidies  or  other  forms 
of  income  support:  and  one-time,  short- 
term  assistance  (i.e.,  assistance  paid 
within  a  30-day  period,  no  more  than 
once  in  any  twelve-month  period,  to 
meet  needs  that  do  not  extend  beyond 
a  90-day  period,  such  as  automobile 
repair  to  retain  employment  and  avoid 
welfare  receipt  and  appliance  repair  to 
maintain  living  arrangements).  This 
definition  does  not  apply  to  the  use  of 
the  term  assistance  at  part  273.  subpart 
A.  of  this  chapter. 

CCDF  means  the  Child  Care  and 
Development  Fund,  or  those  child  care 
programs  and  services  funded  either 
under  section  418(a)  of  the  Act  or  the 
Child  Care  and  Development  Block 
Grant  Act  of  1990.  42  U.S.C.  9801. 

Commingled  State  TANF 
expenditures  means  expenditure  of 
State  funds  that  are  made  within  the 
TANF  program  and  commingled  with 
Federal  funds. 

Contingency  Fund  means  Federal 
funds  available  at  section  403(b)  of  the 
Act,  and  contingency  funds  means  the 
Federal  monies  made  available  to  States 
under  that  section.  It  does  not  include 
any  State  funds  expended  as  a 
requirement  of  that  section. 

Contingency  Fund  MOE  means  the 
MOE  expenditures  that  a  State  must 
make  in  order  to:  Meet  the  MOE 


requirements  at  sections  403(b)(4)  and 
409(a)(10)  of  the  Act  and  subpart  B  of 
part  274  of  this  chapter;  and  retain 
contingency  funds  mad^  available  to  the 
State.  The  only  expendit\ires  that 
qualify  for  Contingency  Fund  MOE  are 
State  TANF  expenditures  and.  in  certain 
cases,  child  care  expenditures  made 
under  the  Child  Care  and  Development 
Fund  (CCDF). 

EA  means  Emergency  Assistance. 

Eligible  State  means  a  State  that, 
during  the  2-year  period  immediately 
preceding  the  fiscal  year,  has  submitted 
a  TANF  plan  that  we  have  determined 
is  complete. 

Emergency  Assistance  means  the 
program  opdon  available  to  States  imder 
sections  403(a)(5)  and  406(e)  of  prior 
law  to  provide  short-term  assistance  to 
needy  families  with  children. 

Family  Violence  Option  (or  FVO) 
means  the  provision  at  section  402(a)(7) 
of  the  Act  under  which  States  may  elect 
to  implement  comprehensive  strategies 
for  identifying  and  serving  victims  of 
domestic  violence. 

FAMIS  means  the  automated 
statewide  management  information 
system  under  sections  402(a)(30), 
402(e).  and  403  of  prior  law. 

Federal  expenditures  means 
expenditures  by  a  State  of  Federal 
TANF  funds. 

Federal  funds  and  Federal  TANF 
funds  have  the  same  meaning  as  TANF 
funds,  as  defined  in  this  section. 

Fiscal  year  means  the  12-month 
period  beginning  on  October  1  of  the 
preceding  calendar  year  and  ending  on 
September  30. 

FY  means  fiscal  year. 

Good  cause  domestic  violence  waiver 
means  a  waiver  of  one  or  more  program 
requirements  granted  by  a  State  to  a 
victim  of  domestic  violence  imder  the 
Family  Violence  Option  that  is: 

(1)  Granted  appropriately,  based  on 
need,  as  determined  by  an 
individualized  assessment; 

(2)  Temporary,  for  a  period  not  to 
exceed  six  months;  and 

(3)  Accompanied  by  an  appropriate 
services  plan  designed  to  provide  saiety 
and  lead  to  work. 

lEVS  means  the  Income  and 
Eligibility  Verification  System  operated 
pursuant  to  the  provisions  in  section 
1137  of  the  Act. 

Inconsistent  means  that  complying 
with  a  TANF  requirement  would 
necessitate  that  a  State  change  a  policy 
reflected  in  an  approved  waiver. 

Indian,  Indian  Tribe  and  Tribal 
Organization  have  the  meaning  given 
such  terms  by  section  4  of  the  Indian 
Self-Detennination  and  Education 
Assistance  Act  (25  U.S.C.  450b).  except 
that  the  term  "Indian  tribe"  means,  with 


respect  to  the  State  of  Alaska,  only  the 
Metlakatla  Indian  Community  of  the 
Annette  Islands  Reserve  and  the 
following  Alaska  Native  regional 
nonprofit  corporations: 

(1)  Arctic  Slope  Native  Association; 

(2)  Kawerak.  Inc.; 

(3)  Maniilaq  Association; 

(4)  Association  of  Village  Council 
Presidents; 

(5)  Tanana  Chiefs  Council; 

(6)  Cook  Inlet  Tribal  Council; 

(7)  Bristol  Bay  Native  Association; 

(8)  Aleutian  and  Pribilof  Island 
Association; 

(9)  Chugachmuit; 

(10)  Tlingit  Haida  CentraT  Council; 

(11)  Kodiak  Area  Native  Association; 
and 

(12)  Copper  River  Native  Association. 
Job  Opportunities  and  Basic  Skills 

Training  Program  means  the  program 
under  title  IV-F  of  prior  law  to  provide 
education,  training  and  employment 
services  to  welfare  recipients. 

JOBS  means  the  Job  Opportunities 
and  Basic  Skills  Training  Program. 

Minor  child  means  an  individual  who: 

(1)  Has  not  attained  18  years  of  age; 
or 

(2)  Has  not  attained  19  years  of  age 
and  is  a  full-time  student  in  a  secoq^^ary 
school  (or  in  the  equivalent  level  of 
vocational  or  technical  training). 

MOE  means  maintenance-of-efibrt 

Needy  State  is  a  term  that  pertains  to 
the  provisions  on  the  Contingency  Fund 
and  the  penalty  for  failure  to  meet 
participation  rates.  It  means,  for  a 
month,  a  State  where: 

(l)(i)  The  average  rate  of  total 
unemployment  (seasonally  adjusted)  for 
the  most  recent  3-month  period  for 
which  data  are  published  for  all  States 
equals  or  exceeds  6.5  percent;  and 

(ii)  The  average  rate  of  total 
unemployment  (seasonally  adjusted)  for 
such  3-month  period  equ^s  or  exceeds 
110  percent  of  the  average  rate  for  either 
(or  both)  of  the  corresponding  3-month 
periods  in  the  two  preceding  calendar 
years;  or 

(2)  The  Secretary  of  Agriculture  has 
determined  that  the  average  number  of 
individuals  participating  in  the  Food 
Stamp  program  in  the  State  has  grown 
at  least  ten  percent  in  the  most  recent 
three-month  period  for  which  data  are 
available. 

Prior  law  means  the  provisions  of  title 
IV-A  and  IV-F  of  the  Act  in  efiisct  as  of 
August  21. 1996.  They  include 
provisions  related  to  Aid  to  Families 
with  £)ependent  Children  (or  AFDC), 
Emergency  Assistance  (or  EA),  Job 
Opportunities  and  Basic  Skills  Training 
(or  JOBS),  and  FAMIS. 

PRWORA  means  the  Personal 
Responsibility  and  Work  Opportunity 
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Reconciliation  Act  of  1996,  or  Pub.  L. 
104-193.  42  U.S.C  1305. 

Qualified  Aliens  has  the  meaning 
prmcribed  under  section  431  of 
PRWORA.  as  amended  by  the  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996,  or  Pub.  L. 
104-208,  8  U.S.C.  1101. 

Qualified  State  Expenditures  means 
the  total  amoimt  of  State  funds 
expended  during  the  fiscal  year  that 
count  for  TANF  MOE  purposes.  It 
includes  expenditures,  under  any  State 
program,  for  any  of  the  following  with 
respect  to  eligible  families: 

(1)  Cash  assistance; 

(2)  Child  care  assistance; 

(3)  Educational  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work,  excluding  any  expenditure 
for  public  education  in  the  State  except 
expenditures  involving  the  provision  of 
services  or  assistance  of  an  eligible 
family  that  is  not  generally  available  to 
persons  who  are  not  members  of  an 
eligible  family; 

(4)  Any  other  use  of  funds  allowable 
under  subpart  A  of  part  273  of  this 
chapter;  and 

(5)  Administrative  costs  in  connection 
with  the  matters  described  in 
paragraphs  (1),  (2),  (3)  and  (4)  of  this 
defiidtion,  but  only  to  the  extent  that 
such  costs  do  not  exceed  15  percent  of 
the  total  amount  of  qualified  State 
expenditures  for  the  fiscal  year. 

Secretary  means  Secretary  of  the 
Department  of  Health  and  Human 
Services  or  any  other  Department 
official  duly  authorized  to  act  on  the 
Secretary's  behalf. 

Segregated  State  TANF  expenditures 
means  the  expenditure  of  State  funds 
within  the  TANF  program  that  are  not 
commingled  with  Federal  funds. 

Separate  State  program  means  a 
program  operated  outside  of  TANF  in 
which  the  expenditures  of  State  funds 
may  count  for  TANF  MOE  purposes. 

SFAG  means  State  Fanuly  Assistance 
Grant,  as  defined  in  this  section. 

SFAG  payable  means  the  SFAG 
amount,  reduced,  as  appropriate,  for  any 
Tribal  Family  Assistance  Grants  made 
on  behalf  of  Indian  families  residing  in 
the  State  and  any  penalties  imposed  on 
a  State  \mder  this  chapter. 

Single  audit  means  an  audit  or 
supplementary  review  conducted  under 
the  authority  of  the  Single  Audit  Act  at 
31  U.S.C.  chapter  75. 

State  means  the  SO  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  and 
American  Samoa,  unless  otherwise 
specified. 

State  Family  Assistance  Grant  means 
the  amount  of  the  basic  block  grant 


allocated  to  each  eligible  State  under  the 
formula  at  section  403(a)(1)  of  the  Act. 

State  MOE  expenditures  means  the 
expenditure  of  State  funds  that  may 
count  for  purposes  of  the  TANF  MOE 
requirements  at  section  409(a)(7)  of  the 
Act  and  the  Contingency  Fund  MOE 
requirements  at  sections  403(b)(4)  and 
409(a)(10)oftheAct. 

State  TANF  expenditures  means  the 
expenditure  of  State  funds  within  the 
TANF  program. 

TANF  means  The  Temporary 
Assistance  for  Needy  Families  Program. 

TANF  funds  means  all  funds  provided 
to  the  State  under  section  403  of  the 
Act,  including  the  SFAG,  any  bonuses, 
supplemental  grants,  or  contingency 
funds. 

TANF  MOE  means  the  expenditure  of 
State  funds  that  must  be  made  in  order 
to  meet  the  MOE  requirement  at  section 
409(a)(7)  of  the  Act. 

TANF  program  means  a  State  program 
of  funily  assistance  operated  by  an 
"eligible  State"  under  its  State  TANF 
plan. 

Territories  means  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American 
Samoa. 

Title  IV-A  refers  to  the  title  and  part 
of  the  Act  that  now  includes  TANF,  but 
previously  included  AFDC  and  EA.  For 
the  purpose  of  the  TANF  program 
regulations,  this  term  does  not  include 
child  care  programs  authorized  and 
funded  under  section  418  of  the  Act,  or 
their  predecessors,  unless  we  specify 
otherwise. 

Tribal  Family  Assistance  Grant  means 
a  grant  paid  to  a  Tribe  that  has  an 
approved  Tribal  family  assistance  plan 
under  section  412(a)(1)  of  the  Act 

Tribal  grantee  means  a  Tribe  that 
receives  Federal  funds  to  operate  a 
Tribal  TANF  program  under  section 
412(a)  of  the  Act. 

Tribal  TANF  program  means  a  TANF 
program  developed  by  an  eligible  Tribe, 
Tribal  organization,  or  consortium  and 
approved  by  us  under  section  412  of  the 
Act. 

Tribe  means  Indian  Tribe  or  Tribal 
organization,  as  defined  elsewhere  in 
this  section.  The  definition  may  include 
Tribal  consortia  (i.e.,  groups  of  federally 
recognized  Tribes  or  Alaska  Native 
entities  that  have  banded  together  in  a 
formal  arrangement  to  develop  and 
administer  a  Tribal  TANF  program). 

Victim  of  domestic  violence  means  an 
individual  who  is  battered  or  subject  to 
extreme  cruelty  under  the  definition  at 
section  408(a)(7)(B)(iii)  of  the  Act 

Wojver  refers  to  a  specffic  action 
taken  by  the  Secretary  imder  the 
authority  of  section  1115  of  the  Act  to 
allow  a  State  to  operate  a  program  that     - 
does  not  follow  specific  requirements  of 


prior  law.  For  the  purpose  of  parts  270 
through  275  of  this  cbuapter  and  section 
415  of  the  Act,  it  consists  of  provisions 
necessary  to  achieve  the  State's  policy 
objective.  It  includes  the  approved 
revised  AFDC  requirements,  articulated 
in  the  State's  waiver  list.  It  also  includes 
those  provisions  of  prior  law  that: 

(1)  Did  not  need  to  be  waived  as  part 
of  the  waiver  package;  and 

(2)  Were  integral  and  necessary  to 
achieve  the  State's  policy  objective  for 
the  approved  waiver. 

We  (and  any  other  first  person  plural 
pronouns)  means  the  Secretary  of 
Health  and  Human  Services  or  any  of 
the  following  individuals  or 
organizations  acting  in  an  official 
capacity  on  the  Seoetary's  behalf:  the 
Assistant  Secretary  for  Children  and 
Families,  the  Regional  Administrators 
for  Children  and  Families,  the 
Department  of  Health  and  Human 
Services,  and  the  Administration  for 
Children  and  Families. 

Welfare-to-Work  means  the  new 
program  for  funding  work  activities  at 
section  403(a)(5)  of  the  Act. 

IVnV  means  Welfare-to-Work. 

§270.40    When  are  thee*  provisions  in 
effect? 

(a)  The  TANF  statutory  requirements 
go  into  effect  no  sooner  than  a  State's 
implementation  of  its  TANF  program. 
Each  State  must  implement  its  TANF 
program  no  later  than  July  1, 1997. 

(b)  In  determining  whether  a  State  is 
subject  to  a  penalty  under  parts  271 
through  275  of  this  chapter,  we  will  not 
apply  the  regulatory  provisions  in  parts 
270  through  275  of  this  chapter 
retroactively.  We  will  judge  State 
behavior  and  actions  that  occur  prior  to 
[effective  date  of  final  rules]  only 
against  a  reasonable  interpretation  of  the 
statutory  provision  in  title  IV-A  of  the 
Act 

PART  271— ENSURING  THAT 
RECIPIENTS  WORK 

271.1  What  does  this  part  cover? 

271.2  What  definitions  apply  to  this  part? 

Subpart  A— Indhrtdual  Responsibility 

271.10  What  worlc  requirements  must  an 
individual  meet? 

271.11  Which  recipients  must  have  an 
assessment  under  TANF? 

271.12  What  it  an  individual  responailulity 
plan? 

271.13  May  an  individual  be  penalized  for 
not  following  an  individual 
responsibility  plan? 

271.14  What  is  the  penalty  if  an  individual 
refuses  to  engage  in  work? 

271.15  Can  a  &mily  be  penalized  if  a  parent 
rehises  to  work  because  (s)he  cannot  find 
child  care? 
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~S71.16    Does  the  imposition  of  a  penalty 

afiiact  an  individual's  work  raq\iirement? 

Subpart  B— State  Accountability 

271.20  How  will  we  hold  a  State 
accountable  for  achieving  the  work 
objectives  of  TANF? 

271.21  What  overall  work  rate  must  a  Stata 
meet? 

271.22  How  will  we  determine  a  State's 
overall  work  rate? 

271.23  What  two-parent  work  rate  must  a 
State  meet? 

271.24  How  will  we  determine  a  State's 
two-parant  work  rate? 

271.25  Does  a  SUte  include  Tribal  Eamilies 
in  calculating  these  rates? 

Subpart  C— Work  ActMttoa  and  How  to 
Count  Tham 

^71.30    What  are  "work  activitiea'7 

271.31  How  many  hours  must  an  individual 
participate  to  count  in  the  numerator  of 
the  overall  rate? 

271.32  How  many  hours  must  an  individual 
participate  to  count  in  the  numerator  of 
the  two-parent  rate? 

271.33  What  are  the  special  requirements 
concerning  educational  activities  in 
determining  monthly  participation  rates? 

271.34  Are  there  any  limitations  in 
counting  job  search  and  job  readiness 
assistance  toward  the  participation  rates? 

271.35  Are  there  any  special  work 
provisions  for  single  custodial  p)aients? 

271.36  Do  welfare  reform  waivers  afiect 
what  activities  count  as  engaged  in 
work? 

Subpart  D— Casatoad  Reduction  Factor  for 
Minimum  Participation  Ralaa 

271.40  Is  there  a  way  for  a  State  to  reduce 
the  work  participation  rates? 

271.41  How  will  %ve  determine  the  caseload 
reduction  factor? 

271.42  Which  reductions  count  in 
determining  the  caseload  reduction 
bctor? 

271.43  What  is  the  definition  of  a  "case 
receiving  assistance"  in  calculating  the 
caseload  reduction  factor? 

271.44  When  must  a  State  report  the 
required  data  on  the  caseload  reduction 
factor? 

Subpart  E— State  Work  Penalties 

271.50  What  happens  if  a  State  fails  to  meet 
the  participation  rates? 

271.51  Under  what  circumstances  will  we 
reduce  the  amount  of  the  penalty  below 
the  maximum? 

271.52  Is  there  a  way  to  waive  the  State's 
penalty  for  failing  to  achieve  either  of  the 
participation  rates? 

271.53  Can  a  State  correct  the  problem 
before  incurring  a  penalty? 

271.54  Is  a  State  subject  to  any  other 
penalty  relating  to  its  work  program? 

271.55  Under  what  cirounstances  will  we 
reduce  the  amount  of  the  penalty  for  not 
properly  imposing  penalties  on 
individuals? 


Subpart  F— Waiver* 

271.60    How  do  existing  welfare  waivers 
affect  the  participation  rate? 

Subpert  G— Non-dlaplacement 

271.70    What  safeguards  are  there  to  ensiue 
that  participants  in  work  activities  do 
not  displace  other  workers? 
Anthortty:  42  U.S.C  601. 602.  607,  and 

609. 

f  271.1    What  doea  this  part  cover? 

This  part  includes  the  regulatory 
provisions  relating  to  the  mandatory 
work  requirements  of  TANF. 

S271.2    What  dafinMons  apply  to  thia  part7 

The  general  TANF  definitions  at 
§  270.30  of  this  chapter  apply  to  this 
part. 

Subpart  A— Individual  Responsibility 

§271.10   What  work  raqulramant*  must  an 
individual  maalT 

(a)  A  parent  or  caretaker  receiving 
assistance  must  engage  in  work 
activities  when  the  State  has  determined 
that  the  individual  is  ready  to  engage  in 
work  or  when  (s)he  has  received 
assistance  for  a  total  of  24  months, 
whichever  is  earlier.  The  State  must 
define  what  it  means  to  engage  in  work 
for  this  requirement,  which  can  include 
participation  in  work  activities  in 
accordance  with  section  407  of  the  Act. 

(b)  If  a  parent  or  caretaker  has 
received  assistance  for  two  months, 
(s)he  must  participate  in  community 
service  employment,  unless  the  State 
has  exempted  the  individual  from  work 
requirements  or  (s)he  is  already  engaged 
in  work  activities  as  described  at 

§  271.30.  The  State  will  determine  the 
TuiniTniiin  houTS  per  week  and  the  tasks 
the  individual  must  perform  as  part  of 
the  community  service  employment. 
This  requirement  takes  effect  no  later 
than  August  22, 1997,  unless  the 
governor  of  the  State  opts  out  of  this 
provision  by  notifying  HHS. 

§271.11    Which  recipients  must  have  an 
assessment  under  TANF? 

(a)  The  State  must  make  an  initial 
assessment  of  the  skills,  prior  work 
experience,  and  employability  of  each 
recipient  who  is  at  least  age  18  or  who 
has  not  completed  high  school  (or 
equivalent)  and  is  not  attending 
secondary  school. 

(b)  The  State  may  make  any  required 
assessments  within  90  days  (180  days, 
at  State  option]  of  the  date  it 
implements  the  TANF  program  for 
anyone  receiving  assistance  as  of  that 
date.  For  anyone  else  who  must  have  an 
assessment,  the  State  may  assess  an 
individual  within  30  days  (90  days,  at 
State  option)  of  the  date  (8)be  becomes 
eligible  for  assistance. 


§271.12   Whalisanlndhrtdual 
raaponalbiilty  plan? 

An  individual  responsibility  plan  is  a 
plan  developed  at  State  option,  in 
consultation  with  the  individual,  on  the 
basis  of  the  assessment  made  under 
§271.11.  The  plan: 

(a)  Should  set  an  employment  goal  for 
the  individual  and  a  plan  for  moving 
immediately  into  private  sector 
employment; 

(b)  Should  describe  the  obligations  of 
the  individual.  These  could  include 
going  to  school,  maintaining  certain 
grades,  keeping  school-age  children  in 
school,  immunizing  children,  going  to 
parenting  or  money  management 
classes,  or  doing  other  things  that  will 
help  the  individual  become  and  remain 
employed  in  the  private  sector, 

(c)  Should  be  designed  to  move  the 
individual  into  whatever  private  sector 
employment  (s)he  is  capable  of  handling 
as  quickly  as  possible,  and  to  increase 
over  time  the  responsibility  and  the 
amount  of  work  the  individual  handles; 

(d)  Should  describe  the  services  the 
State  will  provide  the  individtial;  and 

(e)  May  require  the  individual  to 
undergo  appropriate  substance  abuse 
treatment 

§271.13    May  an  individual  be  penaRxad  for 
not  following  an  individual  raaponalbimy 
plan? 

Yes.  If  an  individual  fails  without 
good  cause  to  comply  with  an 
individtial  responsibility  plan  that  (s)he 
has  signed,  the  State  may  reduce  the 
amoimt  of  assistance  otherwise  payable 
to  the  family,  by  whatever  amount  it 
considers  appropriate.  This  penalty  is  in 
addition  to  any  other  penalties  luidw 
the  State's  TANF  program. 

§271.14    What  ia  the  penalty  If  an 
individual  refuses  to  engage  in  woric? 

If  an  individual  refuses  to  engage  in 
work  required  under  section  407  of  the 
Act,  the  State  must  reduce  or  terminate 
the  amount  of  assistance  payable  to  the 
fomily,  subject  to  any  good  cause  or 
other  exceptions  the  State  may 
establish.  A  grant  reduction  must  be  at 
least  prorated,  based  on  the  portion  of 
the  month  in  which  the  individual 
refuses  to  work,  but  could  be  greater. 

§271.15    Can  a  family  be  penallisd  If  a 
parent  rafuaea  to  work  bacauaa  (s)ha 
cannot  find  child  care? 

(a)  If  the  individual  is  a  single 
custodial  parent  caring  for  a  child  under 
age  six.  the  State  may  not  reduce  or 
terminate  assistance  for  the  parent's 
refusal  to  engage  in  required  work  if 
(s)he  demonstrates  an  inability  to  obtain 
needed  child  care  for  one  or  more  of  the 
following  reasons: 
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(1)  Appropriate  child  care  within  a 
reasonable  distance  from  the  home  or 
work  site  is  unavailable; 

(2)  Informal  child  care  by  a  relative  or 
imder  other  arrangements  is  unavailable 
or  unsuitable;  or 

(3)  Appropriate  and  affordable  formal 
child  care  arrangements  are  imavailable. 

(b)(1)  The  State  will  determine  when 
the  individual  has  demonstrated  that 
(s)he  cannot  find  child  care,  in 
accordance  with  criteria  established  by 
the  SUte. 

(2)  These  criteria  must 

(i)  Address  the  procedures  that  the 
State  uses  to  determine  if  the  parent  has 
a  demonstrated  inability  to  obtain 
needed  child  care; 

(ii)  Include  definitions  of  the  terms 
"appropriate  child  care,"  "reasonable 
distance,"  "unsuitability  of  informal 
care,"  and  "affDrdable  child  care 
arrangements";  and 

(iii)  Be  submitted  to  us. 

§271.10   DoaattialmpoaHion  of  a  penalty 


A  penalty  imposed  by  a  State  against 
the  ^mily  of  an  individual  by  reason  of 
the  &ilure  of  the  individual  to  comply 
with  a  requirement  imder  TANF  shall 
not  be  construed  to  be  a  reduction  in 
any  wage  paid  to  the  individual,  and 
shall  not  result  in  a  reduction  in  the 
number  of  hours  of  work  required. 

SubpartP    Otala Accountability 

§271  JO   HawwWwahoidaaiala 
aGoounlHMa  lof  aoMaving  the  woric 

"^^^^^w^^^w^^W  I  ^w»e   r 

(a)  Each  State  must  meet  two  saparate 
woik  participation  rates,  one  based  on 
how  well  it  succeeds  in  helping  adtilts 
in  twro-parent  Eamilies  find  work 
activities  described  at  §  271.30  (the  two- 
parent  rate),  the  other  baaed  on  how 
well  it  succeeds  in  finding  those 
activities  for  adults  in  all  families  it 
serves  (the  overall  rate). 

(b)  Each  State  must  sutHnit  data  to 
allow  us  to  maastire  its  success  in 
requiring  adults  to  participate  in  work 
activities,  as  spadftBd  at  $  275.3  of  this 
chapter. 

(c)  If  the  data  show  that  a  State  mat 
both  paiticipatiim  rates  in  a  fiscal  year, 
then  the  percentage  of  historic  State 
axpendituraa  that  It  must  expend  under 
TANF,  pursuant  to  S  273.1  of  this 
chapter,  dacraasea  from  80  to  75  percent 
for  that  fiacal  year.  This  is  also  known 
as  the  State's  "maintenance  of  effort" 
requirement 

(d)  If  the  data  show  that  a  State  did 
not  meat  either  mtntmnm  work 
paitidpation  rate  for  a  fiscal  year,  a 
State  could  be  sut^t  to  a  financial 
penalty. 


(e)  Before  we  impose  a  penalty,  a 
State  will  have  the  opportimity  to  rlain^ 
reasonable  catise  or  enter  into  a 
corrective  compliance  plan,  pursuant  to 
§§  272.5  and  272.6  of  this  chapter. 

§  271 J1    What  overall  work  rata  muat  a 
Stale  meat? 

Each  State  mtist  achieve  the  following 
minimum  overall  participation  rate: 


If  the  fiscal  year  is: 

Then  the  mini- 
mum partkapa- 
tionrateis: 

1997  ..„ „ 

25 

1908 

1990 

2000 

2001 „....: _.;„ 

2002  and  thereafter 

30 
36 
40 
46 

SO 

§271^2 

ovaraH  work  rata? 

(a)  The  overall  participation  rate  for  a 
fiscal  year  is  the  average  of  the  State's 
overall  participation  rates  for  each 
month  in  the  fiscal  year. 

(b)(1)  We  determine  a  State's  overall 
participation  rate  for  a  month  as 
follows: 

(i)  The  number  of  Csmilies  receiving 
TANF  assistance  that  include  an  adult 
or  a  minor  head-of-household  who  is 
engaged  in  work  for  the  month  (the 
nimierator);  divided  by 

(ii)  The  number  of  fiamilies  receiving 
TANF  assistance  during  the  month  that 
include  an  adult  or  a  minor  head-of- 
hoiAehold  minus  the  number  of  fiunilies 
that  are  subject  to  a  penalty  for  refusing 
to  work  in  that  month  (the 
denominator).  However,  if  a  family  has 
been  sanctioned  for  more  than  three  of 
the  last  12  months,  we  will  not  deduct 
it  from  the  denominator. 

(2)  States  aiay  define  Camilies 
receiving  TANF  assistance .  .  .that 
include  an  adult  oar  a  minor  child  head- 
of  household,  but  may  not  exclude 
fiamilies  frwn  the  definition  solely  for 
the  purpose  of  avoiding  penalties  imdw 
§271.50. 

(i)  States  shall  report  to  us  annually 
on  the  number  of  fiamilies  excluded 
becauae  of  the  State's  definition  and  the 
drciunatances  underlying  each 
exclusion. 

(ii)  Where  we^nd  that  a  State  has 
excluded  fiamilies  for  the  purpose  of 
avoiding  a  penalty  for  work 
participation,  we  shaD  include  those 
fiamiliea  in  the  calculation  in  paragraph 
(b)(1)  of  this  section  in  determining 
whether  a  State  is  subject  to  the  penalty 
described  in  §  271:50. 

(c)  A  State  has  the  option  of  ru>t 
requiring  a  single  custodial  {iarent 
caring  fitur  a  child  under  age  one  to 
engage  in  work.  If  the  State  adopts  this 


option,  it  may  disregard  such  a  fiamily 
in  the  participation  rate  calculation  for 
a  maximum  of  12  months. 

(d)  If  a  family  receives  assistance  fior 
only  part  of  a  month,  the  State  may 
coimt  it  as  a  month  of  participation  if  an 
adult  in  the  bmily  is  engaged  in  work 
for  the  minimum  average  number  of 
hours  in  each  foil  week  that  the  family 
receives  assistance  in  that  month. 

§Z71J3   What  two-parant  work  rata  aHNi a 
Staia  meat? 

A  State  receiving  a  TANF  ^ant  for  a 
fiscal  year  must  achieve  the  following 
minimum  two-parent  participation  rate: 


R  the  fiscal  year  ia: 

mum  participe- 
tion  rate  is: 

1907 „.„ 

1908 .„ 

1909  and  theraallar 

75 
75 
90 

§271J4    HowwMwa 


(a)  The  two-parent  participation  rate 
fior  a  fiscal  year  is  the  average  of  the 
State's  two-parent  participation  rates  for 
each  month  in  the  fiscal  year. 

(bKD  We  determine  a  State's  two- 
parent  participation  rate  for  a  month  as 
follows: 

(i)  The  number  of  two-parent  bmilies 
receiving  TANF  assistance  that  include 
an  adult  (or  minor  child  head-of- 
household)  and  other  parent  who  meet 
the  requirements  set  forth  in  §  271.32  fior 
the  month  (the  niunerator);  divided  by 

(U)  The  ntunber  of  two-parmt  fiamilies 
receiving  TANF  assistance  during  the 
month  minus  the  niunber  of  two-parent 
fiamiUes  that  are  subject  to  a  penalty  for 
refosing  to  work  in  that  month  (the 
denominator).  However,  if  a  fiamily  has 
been  sanctioned  for  more  than  three  of 
the  last  12  months,  we  wdll  not  deduct 
it  from  the  denomiitator. 

(2)  States  may  define  fiamilies 
receiving  TANF  assistance .  .  .that 
include  an  adult  or  a  minor  child  head- 
of  household,  but  may  not  exclude 
fiamilies  from  the  definition  soMy  fior 
the  piupose  of  avoiding  penalties  under 
§271.50. 

(i)  States  shall  report  to  us  annually 
on  the  number  of  fiamilies  excluded 
because  of  the  State's  definitfon  and  the 
circumstances  imdarlying  each 
exclusion. 

(ii)  Whece  we  find  thata  State  has 
excluded  fiamilies  fior  the  pi  jpose  of 
avoiding  a  penalty  for  work 
participation,  we  shall  include  those 
families  in  the  calcidation  in  paragraph 
(bHl)  of  this  section  in  determining 
whether  a  State  is  subject  to  the  penalty 
described  in  §271.50. 


62186         Federal  Register  /  Vol.  62.  No.  224  /  Thursday.  November  20.  1997  /  Proposed  Rules 


(c)  If  a  family  receives  assistance  for 
only  part  of  a  month,  the  State  may 
coimt  it  as  a  month  of  participation  if  an 
adult  in  the  bmily  (both  adults,  if  they 
are  both  required  to  work)  is  engaged  in 
work  for  the  minimum  average  number 
of  hours  in  each  full  week  that  the 
family  receives  assistance  in  that  month. 

(d)  If  a  family  includes  a  disabled 
parent,  the  family  is  not  considered  a 
two-parent  family  for  the  participation 
rate.  Such  a  family  is  not  included  in 
either  the  numerator  or  denominator  of 
the  two-parent  rate. 

§271.25    DoM  a  Stat*  inetajda  Tribal 
iMnHiM  in  calculating  tlMaa  ralMT 

A  State  has  the  option  of  including 
families  that  are  receiving  assistance 
under  an  approved  tribal  family 
assistance  plan  or  under  a  tribal  work 
program  in  calc\ilating  the  State's 
participation  rates  under  §§  271.22  and 
271.24. 

Subpart  C— Work  Activities  and  How  to 
Count  Ttiam 

§271.30    WlMtara"wod(actlvitlea"? 

Work  activities  include: 

(a)  Unsubsidized  employment: 

(b)  Subsidized  private  sector 
employment; 

(c)  Subsidized  public  sector 
employment; 

(d)  Work  experience: 

(e)  On-the-job  training  (OfT): 


({)  )ob  search  and  job  readiness 
assistance; 

(b)  Community  service  programs; 

(h)  Vocational  educational  training: 

(i)  Job  skills  training  directly  related 
to  employment: 

(j)  Education  direcUy  related  to 
employment,  in  the  case  of  a  recipient 
who  has  not  received  a  high  school 
diploma  or  a  certificate  of  high  school 
equivalency; 

(k)  Satismctory  attendance  at 
secondary  school  or  in  a  course  of  study 
leading  to  a  certificate  of  general 
equivalence,  if  a  recipient  has  not 
completed  secondary  school  or  received 
such  a  certificate:  and 

(1)  Providing  child  care  services  to  an 
individual  who  is  participating  in  a 
commimity  service  program. 

§271.31  How  many  hours  must  an 
Indlvtduai  participle  to  count  In  the 
numaralor  of  ttw  owaraU  rata? 

(a)  An  individual  counts  as  engaged 
in  work  for  a  month  for  the  overall  rate 
if  (s)he  participates  in  work  activities 
during  the  month  for  at  least  the 
minimum  average  number  of  hours  per 
week  listed  in  this  following  table: 


If  the  fiscal  year  is: 

Then  the  mini- 

mum  average 

hours  per 

week  is: 

1999                    

25 

2000  or  thereafter - 

30 
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M  the  iscal  year  is: 

Then  the  mini- 
mum average 
hours  per 
weeltb: 

1997 

1999 

20 
20 

Actiwtty 


(a)  unsut»kfzed  employnient  - 

(b)  subsidized  prtvate  sector  amptoyment 

(c)  subsKJized  Qubiic  sector  amptoyinanl  .. 

(d)  wofl<  experience « 

(a)  OJT  

(f)  job  search  &  job  raadwess  ...... 

(g)  communrty  service  programs  — ..~~~. 

(h)  vocational  educationai  training 

(0  job  slolls  training 


(i)  education  directly  related  to  employinani  ..„ 

(k)  high  school  or  GEO .™^_™.. 

(!)  providing  child  care  services  to  a  community  service  participant 


•»••• 


rb)(l)  In  addition,  for  the  individual  to 
count  as  engaged  in  work,  at  least  20  per 
week  of  the  above  hours  must  come 
from  participation  in  certain  of  the 
activities  listed  in  §  271.30.  The 
following  nine  activities  count  for  the 
first  20  hours  of  participation: 
Unsubsidized  employment;  subsidized 
private  sector  employment;  subsidized 
public  sector  employment;  work 
experience;  on-the-job  training;  job 
search  and  job  readiness  assistance; 
community  service  programs;  vocational 
educational  training;  and  providing 
child  care  services  to  an  individual  who 
is  participating  in  a  community  service 
program. 

(2)  Above  20  hoius  per  week,  the 
following  three  activities  may  also  count 
for  participation:  Job  skills  training 
directiy  related  to  employment; 
education  directiy  related  to 
employment:  and  satisfactory 
attendance  at  secondary  school  or  in  a 
course  of  study  leading  to  a  certificate 
of  general  equivalence. 

(c)  The  following  chart  below  lists' 
when  each  activity  counts,  for  both  the 
overall  and  the  two-parent  rates: 

Wtten  does  the  activily  count? 


OveraH  rate 


20  hours 


• 
• 

• 

• 
• 

V 
No 
No' 
No' 
• 


hours  above 
20 


• 
• 
• 
• 
• 
• 

• 
• 
• 
• 
• 


2-parantrale 


30^0  hours 

(without/with 

Fed  child 

care) 


• 
• 
• 

• 
• 
• 
• 
No 
No' 
No' 
• 


Hours 
above  30/50 


• 
• 
• 
• 
• 
• 
• 
• 

• 


'  Taen  parents  may  count  due  to  participation  in  these  activities.  Rater  to  §271 J3. 


§271.32  How  many  hours  must  an 
indlvMual  patHclpala  to  count  In  tlw 
nunwfalor  of  the  two-parent  rals7 

(a)  If  an  individual  and  the  other 
paraot  in  the  family  are  participating  in 
work  activities  for  an  average  of  at  least 
35  hours  per  week  during  the  month, 
then  (s)he  counts  as  engaged  in  work  for 


a  two-parent  family  for  the  month, 
subject  to  paragraph  (c)  of  this  section. 

(bKD  In  addition,  at  least  30  of  the  35 
hours  per  week  must  come  frT>m 
participation  in  certain  of  the  activities 
listed  in  §  271.30  for  the  individual  to 
coimt  as  engaged  in  work.  The  following 
nine  activities  count  for  the  first  30 
hours  of  participation:  Unsubsidixad 


employment;  subsidized  private  sector 
employment:  subsidized  public  sector 
employment;  work  experience;  on-the- 
job  training:  job  search  and  job 
readiness  assistance:  communis  service 
programs;  vocational  educational 
training;  and  providing  child  caie 
services  to  an  individual  who  is 


participating  in  a  community  service 
prooram. 

(2)  Above  30  hours  per  week,  the 
following  three  activities  may  also  coimt 
for  participation:  Job  skills  training 
directiy  related  to  employment; 
education  directiy  related  to 
employment:  and  satisfactory 
attendance  at  secondary  school  or  in  a 
course  of  study  leading  to  a  certificate 
of  general  equivalence. 

(cKl)  If  the  fiamily  receives  federally- 
funded  child  care  assistance  and  an 
adult  in  the  family  is  not  disabled  or 
caring  for  a  severely  disabled  child,  then 
the  individual  and  the  other  parent 
must  be  particii>ating  in  work  activities 
for  an  average  of  at  least  55  hours  per 
week  for  the  individual  to  count  as 
engaged  in  work  for  a  two-parent  family 
for  the  month. 

(2)  At  least  50  of  the  55  hours  per 
week  must  come  fitim  participation  in 
the  activities  listed  in  paragraph  (b)(1) 
of  this  section. 

(3)  Above  50  hours  per  week,  the 
three  activities  listed  in  paragraph  (bK2) 
of  this  section  may  also  count  for 
participation. 

(d)  "nie  chart  in  §  271.31  lists  when 
each  activity  counts  in  the  two-parent 
rate.- 

§271.38    What  era  ttiaapaeW 
raqulramania  ooncaming  educational 
aeUvWaa  In  dalvmlning  monthly 
participation  ralM? 

(a)  Vocational  educational  training 
may  only  count  for  a  total  of  12  months 
for  any  individual. 

(b)  A  married  or  single  head-of- 
household  imder  20  yeara  old  counts  as 
engaged  in  work  in  a  month  if  (s)he: 

(1)  Maintains  satisfactory  attendance 
at  a  secondary  school  or  the  equivalent 
during  the  month;  or 

(2)  Participates  in  education  directiy 
related  to  employment  for  an  average  of 
at  least  20  hoius  per  week  during  the 
month. 

(c)  In  counting  individuals  for  each 
participation  rate,  not  more  than  30 
percent  of  individuals  engaged  in  wori; 
may  be  included  because  they  are 
participating: 

(1)  In  vocational  educational  training; 
or 

(2)  In  fiscal  year  2000  or  thereafter,  as 
a  teen  parent  in  educational  activities 
described  in  paragraph  (b)  of  this 
section. 

§271.94   AfattMfaanyNniltaUonaln 
counting  Job  aaaich  and  |ob  I 


Yes.  There  are  four  limitations 
concerning  Job  search  and  job  readiness. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  individual's 
participation  in  job  search  or  job 


readiness  assistance  counts  for  only  six 
weeks  in  aiw  fiscal  year. 

(b)  If  the  State's  total  unemployment 
rate  for  a  fiscal  year  is  at  least  50  percent 
greater  than  the  United  States'  total 
unemployment  rate  for  that  fiscal  year 
or  if  the  State  meets  the  definition  of  a 
needy  State,  specified  at  §  270.30  of  this 
chapter,  then  an  individual's 
participation  in  job  search  or  job 
readiness  assistance  counts  for  up  to  12 
weeks  in  that  fiscal  year. 

(c)  An  individual's  participation  in 
job  search  and  job  readiness  assistance 
counts  for  no  more  than  four 
consecutive  weeks  in  a  fiscal  year. 

(d)  Not  more  than  once  for  any 
individual  in  a  fiscal  year,  a  State  may 
count  three  or  four  days  of  job  search 
and  job  readiness  assistance  during  a 
week  as  a  full  week  of  participation. 

§271.35    Are  than  any  apodal  work 
prowWona  for  single  cuatodW  parents? 

Yes.  A  single  custodial  parent  or 
caretaker  relative  with  a  child  under  age 
six  will  count  as  engaged  in  work  if 
(8)he  participates  for  at  least  an  average 
of  20  houn  per  week^ 

§271.39    Do  waHara  reform  waivers  affect 
what  acthrttloa  count  as  engaged  In  woric? 
A  welfare  reform  waiver  could  affect 
what  activities  count  as  engaged  in 
work,  if  it  meets  the  requirements  at 
§271.60. 

SubfMTt  D—CaaakMd  Reduction 
Factor  for  Minimum  Participation  Ralea 

§271.40    la  there  a  wsy  for  a  State  to 
reduce  the  work  pertidpetlon  raise? 

(a)  If  the  average  monthly  number  of 
cases  receiving  assistance,  including 
assistance  imder  a  separate  State 
program,  in  a  State  in  the  preceding 
fiscal  year  was  lower  than  the  average 
monthly  niunber  of  cases  that  received 
assistance  in  FY  1995,  the  minimnni 
participation  rate  the  State  must  meet 
for  the  fiscal  year  will  decrease  by  the 
number  of  percentage  points  the 
caseload  fell  in  comparison  to  the  FY 
1995  caseload.  The  number  of 
percentage  points  by  which  the  caseload 
falls  is  referred  to  as  the  caseload 
reduction  fector. 

(b)  The  calculation  in  paragraph  (a)  of 
this  section  must  disregard  any  caseload 
reductions  due  either  to  requirements  of 
Federal  law  or  to  changes  that  a  State 
has  made  in  its  eligibility  criteria  in 
comparison  to  itsxriteria  in  effect  in  FY 
1995. 

(c)  To  establish  the  caseload  base  for 
fiscal  year  1995,  we  will  use  the  number 
of  AFDC  cases  reported  on  ACF-3697, 
Statistical  Report  on  Recipients  Under 
Public  Assistance.  For  subsequent  yean, 
we  will  use  AFDC  data  from  this  same 


report,  supplemented  by  caseload 
information  from  the  TANF  Etata  Report 
and  tiie  TANF  MOE  Data  Report  for 
appropriate  States  beginning  with  the 
fourth  quarter  of  fiscal  year  1997.  To 
qualify  for  a  caseload  reduction,  a  State 
must  have  reported  monthly  caseload 
information,  including  cases  in  separate 
State  programs,  for  the  preceding  year 
for  cases  receiving  assistance  as  defined 
at  §271.43. 

§271.41    How  will  wo  determine  ttw 
I  reduction  factor? 


(a)  We  will  determine  the  appropriate 
caseload  reduction  that  applies  to  each 
State  based  on  reliable,  v^idated 
information  and  estimates  reported  to  us 
by  the  State.  We  will  determine  whether 
the  information  and  estimates  provided 
are  acceptable,  based  on  the  criteria 
listed  in  paragraph  (d)  of  this  section. 
We  will  also  conduct  periodic,  on-site 
reviews  and  inspect  administrative 
records  on  applications  and 
terminations  to  validate  the  accuracy  of 
the  State  estimates. 

(b)  In  order  to  receive  a  reduction  in 
the  overall  participation  rate,  a  State 
must  submit  the  Caseload  Reduction 
Report  to  us  containing  the  following 
information: 

(1)  A  complete  listing  of  and 
implementation  dates  for  all  eligibility 
changes,  as  defined  at  §  271.42,  made  by 
the  State  since  the  beginning  of  FY  ■  ' 
1995,  all  changes  in  Federal 
requirements  and  implementation  dates 
for  each  change  since  FY  1995,  and  a 
listing  of  the  reasons  (such  as  found 
employment)  for  case  closures; 

(2)  A  niunerical  estimate  of  the  impact 
on  the  caseload  of  each  eligibility 
change  or  case  closure  reason; 

(3)  A  description  of  the  methodology 
and  the  supporting  data  that  it  used  to 
calculate  its  caseload  reduction 
estimates;  and 

(4)  A  certification  ham  the  Governor 
that  it  has  taken  into  account  all 
reductions  resulting  frt>m  changes  in 
Federal  and  State  eligibility. 

(c)  A  State  requesting  a  caseload 
reduction  shall  provide  separate 
estimates  and  information  for  the 
overall  and  two-parent  femily  rates. 

(1)  The  State  must  base  its  estimate 
for  the  overall  case  rate  on  decreases  in 
its  overall  caseload  compared  to  the 
AFDC  caseload  in  FY  1995. 

(2)  The  State  must  base  its  estimate 
for  two-parent  cases  on  decreases  in  its 
two-parent  caseload  compared  to  the 
AFDC  Unemployed  Parent  caseload  in 
FY  1995. 

(d)(1)  For  each  State,  we  will  assess 
the  adequacy  of  information  and 
estimates  using  the  following  criteria: 
Methodology,  estimates  and  impact 
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compared  to  other  States:  quality  of 
data:  and  completeness  and  adequacy  of 
the  documentation. 

(2)  If  we  request  additional 
information,  the  Sute  must  provide  the 
information  within  two  weeks  of  the 
date  of  our  request. 

(3)  The  State  must  provide  sufficient 
data  to  document  the  information 
submitted  under  paragraph  (b)  of  this 

section. 

(e)  We  will  not  consider  a  caseload 
reduction  tactor  for  approval  unless  the 
State  reports  case-record  data  on 
individuals  and  families  served  by  any 
separate  State  program,  as  required 
under  §  275.3(d)  of  this  chapter. 

(f)  A  State  may  only  apply  the 
caseload  reduction  factor  that  we  have 
determined  to  its  participation  rate.  If  a 
State  disagrees  with  our  caseload 
reduction  factor,  then  the  determination 
may  be  considered  an  adverse  action; 
therefore,  a  State  has  the  right  to  appeal 
such  a  decision,  as  specified  at  §  272.7 
of  this  chapter. 

fZ71.42    Which  raductkMis  count  In 
dalannining  ttw  caseload  reduction  (actor? 

(aKD  Each  State's  estimate  must 
factor  out  any  caseload  decreases  due  to 
Federal  requirements  or  State  changes 
in  eligibility  rules  since  FY  1995  that 
directly  affect  a  family's  eUgibility  for 
assistance  (e.g..  more  stringent  income 
and  resource  limitations,  time  limits). 

(2)  A  State  need  not  factor  out 
calculable  effects  of  enforcement 
mechanisms  or  procedural  requirements 
that  are  used  to  enforce  existing 
eligibility  criteria  (e.g.,  fingerprinting  or 
other  verification  techniques)  to  the 
extent  that  such  mechanisms  or 
requirements  identify  or  deter  fiamilies 
ineligible  under  existing  rules. 

(b)  States  must  include  cases 
receiving  assistance  in  separate  State 
programs  as  part  of  its  caseload. 
However,  we  will  consider  excluding 
cases  in  the  separate  State  program 
under  the  following  circumstances,  if 
adequat«)ly  documented: 

(IJ  The  cases  overlap  with  or 
duplicate  cases  in  the  TANF  caseload; 

(2)  They  are  cases  made  ineligible  for 
Federal  benefiu  by  Pub.  L.  104-193  that 
are  receiving  only  State-funded  cash 
assistance,  nutrition  assistance,  or  other 
benefits:  or 

(3)  They  are  cases  that  are  receiving 
only  State  earned  income  tax  credits, 
child  care,  transportation  subsidies  or 
benefits  for  working  families  that  are  not 
directed  at  their  basic  needs. 


than  those  excluded  pursuant  to 
§  271.42)  m  both  a  Sutes  TANF 
program  and  in  any  separate  State 
programs  that  are  used  to  meet  the 
maintenance-of-effort  requirement. 

(b)(1)  For  fiscal  year  1995.  we  will  use 
AFDC  caseload  data. 

(2)  For  all  other  fiscal  years,  we  will 
determine  the  caseload  based  on  all 
cases  in  a  State  receiving  assistance 
(according  to  the  definition  of  assistance 
at  §270.30). 

1271.44  Whan  must  a  State  report  the 
required  dale  on  the  cesslnerl  reduction 
lector? 

(a)  A  State  must  report  the  necessary 
documentation  on  the  caseload 
reduction  factor  for  the  preceding  fiscal 
year  by  November  15. 

(b)  We  will  notify  the  State  of  whether 
we  approve  or  reject  the  proposed 
reduction  factor  by  the  following 
February  15. 


§271.43    What  is  the  definitton  of  a  " 
receiving  assistance"  in  calculating  the 
caeelood  reduction  factor? 

(a)  The  caseload  reduction  factor  is 
based  on  decreases  in  caseload  (other 


Subpart  E— Stat*  Work  Penalties 

§271.50    What  happens  If  a  stats  tails  to 
meet  the  particlpstlon  ratea? 

(a)  If  we  determiTie  that  a  State  did  not 
achieve  one  of  the  required  minimum 
work  participation  rates,  we  must 
reduce  the  SFAG  payable  to  the  State. 

(b)(1)  If  there  was  no  penalty  for  the 
preceding  fiscal  year,  the  penalty  for  the 
current  fiscal  year  is  five  percent  of  the 
adjusted  SFAG. 

(2)  For  each  consecutive  year  that  the 
State  is  subject  to  a  penalty  imder  this 
part,  we  will  increase  the  amount  of  the 
penalty  by  two  percentage  points  over 
the  previous  year's  pensdty.  However, 
the  penalty  can  never  exceed  21  percent 
of  the  State's  adjusted  SFAG. 

(c)  We  impose  a  penalty  by  reducing 
the  SFAG  payable  for  the  fiscal  year  that 
immediately  follows  our  final 
determination  that  a  State  is  subject  to 
a  penalty  and  our  final  determination  of 
the  penalty  amoimt. 

(d)  In  accordance  with  the  procedures 
specified  at  S  272.4  of  this  chapter,  a 
State  may  dispute  our  determination 
that  it  is  subject  to  a  penalty. 

§271 J1    Under  What  drcumstwtoee  Will  we 
reduce  the  amount  ol  the  penalty  below  the 
maximum? 

(a)  In  order  to  qualify  for  a  penalty 
reduction  under  paragraphs  (b)(3)  and 
(c)  of  this  section,  the  State  must 
demonstrate  that  it  has  not  diverted 
cases  to  a  separate  State  program  for  the 
purpose  of  avoiding  the  work 
participation  requirements. 

(b)  We  will  reduce  the  amoimt  of  the 
penalty  based  on  the  degree  of  the 
State's  noncompliance. 

(1)  If  the  State  fails  only  the  two- 
parent  participation  rate  specified  at 


§  271.23.  its  maximum  penalty  will  be  a 
percentage  of  the  penalty  specified  at 
§  271.50.  This  percentage  will  equal  the 
percentage  of  the  State's  two-parent 

(2)  If  the  State  fails  the  overall 
participation  rate  specified  at  §  271.21, 
or  both  rates,  its  maximum  penalty  will 
be  the  penalty  specified  at  §  271.50. 

(3)(i)  In  order  to  receive  a  reduction 
of  the  penalty  amounts  determined 
under  paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  the  State  must  achieve 
participation  rates  equal  to  a  threshold 
level  defined  as  90  percent  of  the 
applicable  minimum  participation  rate, 
at  §  271.23  or  §  271.21.  If  a  State  met 
this  threshold,  we  would  base  ite 
reduction  on  the  severity  of  the  failure. 

(ii)  For  this  purpose,  we  will  calculate 
the  severity  of  the  State's  failure  as  the 

ratio  of: 

(A)  The  difference  between  the 
participation  rate  achieved  by  the  State 
and  the  90  percent  "threshold"  level; 
and 

(B)  The  difference  between  the 
minimum  applicable  participation  rate 
and  the  threshold  level. 

(c)(1)  We  may  reduce  the  penalty  if 
the  State  failed  to  achieve  a 
participation  rate  because:  --^^ 

(i)  It  meeU  the  definition  of  a  needy 
State,  specified  at  §  270.30  of  this 
chapter,  or 

(ii)  Noncompliance  is  due  to 
extraordinary  circumstances  such  as  a 
natural  disaster  or  regional  recession. 

(2)  In  determining  noncompliance 
under  paragraph  (c)(l)(ii)  of  this  section, 
we  will  consider  objective  evidence  of 
extraordinary  circiimstances  if  the  State 
chooses  to  submit  it. 

§271.52    Is  there  a  way  to  wahre  the  Stale's 
penalty  for  tailing  to  achieve  ettfter  of  the 
perticipation  rales? 

(a)  We  will  not  impose  a  penalty 
under  this  part  if  we  determine  that  the 
State  has  reasonable  catise  for  its  failure. 

(b)  In  addition  to  the  general 
reasonable  cause  criteria  specified  at 
§  272.5  of  this  chapter,  a  State  may  also 
submit  a  request  for  a  reasonable  cause 
exemption  from  the  requirement  to  meet 
the  minimum  participation  rate  in  two 
specific  case  situations,  if  it 
demonstrates  that  it  has  not  diverted 
cases  to  a  separate  State  program  for  the 
purpose  of  avoiding  the  work 
participation  rates. 

(1)  We  will  determine  that  a  State  has 
reasonable  cause  if  it  demonstrates  that 
failing  to  meet  the  work  participation 
rates  is  attributable  to  ita  provision  of 
good  cause  domestic  violence  waiven 
as  follows: 

(i)  To  demonstrate  reasonable  cause,  a 
State  must  provide  evidence  that  it 
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achieved  the  applicable  work  rates, 
except  with  respect  to  any  individtials 
receiving  good  cause  waivers  of  work 
requirements  (i.e.,  when  cases  with 
good  cause  waivers  are  removed  from 
the  calculations  in  $$  271.22(b)  and 
271.24(b));  and 

(ii)  A  State  must  grant  good  cause 
domestic  violence  waivers 
appropriately,  in  accordance  with  the 
criteria  specified  at  $  270.30  of  this 
chapter.  If  a  State  fails  to  meet  the 
criteria  for  "good  cause  domestic 
violence  waivers"  specified  at  §  270.30 
of  this  chapter,  the  Secretary  will  not 
grant  reascMiable  cause  under  this 
paianaph  Os). 

(2rwe  will  determine  that  a  State  has 
reasonable  cause  if  it  demonstrates  that 
ita  failure  to  meet  the  work  participation 
rates  is  attributable  to  its  provision  of 
assistance  to  refugees  in  federally- 
approved  altemativa  projecto  under 
section  412(e)(7)  of  tl^  Immigntion  and 
Naticmality  Act  (8  U.S.C  1522(eX7)). 

(c)  In  accordance  with  the  prooadures 
specified  at  $  272.4  of  this  chapter,  a 
State  may  dispute  our  detennination 
that  it  is  subJKt  to  a  penalty. 

§271.83   Can  a 


(a)  Yes.  A  Stete  may  enter  into  a 
coRective  compliance  plan  to  remedy  a 
jHoblem  that  caused  ita  failiue  to  meet 
a  participation  rate,  as  specified  at 

S  272.6  of  this  chapter. 

(b)  To  qualify  for  a  penalty  reduction 
under  $  272.6(iMl)  of  this  chapter,  based 
on  significant  progress  in  discontinuing 
a  violation,  a  ^te  must  reduce  the 
difiiarence  between  the  participation  rate 
it  achieved  in  the  year  for  which  it  is 
subject  to  apenalty  and  the  rate 
applicabte  during  the  penalty  year  bjr  SO 
percenL 


§271-54   laaHiisaMblecttoanyodwr 
panaHy  raMing  to  Ha  work  programT 

(a)  If  we  determine  that,  during  a 
fiscal  year,  a  State  has  violated  section 
407(e)  of  the  Act.  relatiiog  to  imposing 
penalties  against  individuals,  we  must 
reduce  the  SFAG  payable  to  the  State. 

(b)  The  penalty  amount  for  a  fiscal 
3rear  wUl  eoual  between  one  and  five 
percent  of  the  adjusted  SFAG. 

(c)  We  in^KMe  a  pcmalty  by  reducing 
the  SFAG,  payable  for  the  fiscal  year  that 
immediamy  follows  our  final 
determination  that  a  State  is  subject  to 

a  penalty  and  our  final  determination  of 
the  fwnalty  amount 


§271.55 

rstfuoa  the  amoMit  Of  Hm  penalty  tor  not 
property  hnpoaing  panaMea  on  mdMdiiilaT 

(a)  We  will  reduce  the  amoimt  of  the 
penalty  based  on  the  degree  of  the 
State's  noncompliance. 


(b)  In  determining  the  size  of  any 
reduction,  we  will  consider  objective 
evidence  of: 

(1)  Whether  the  State  has  established 
a  control  mechanism  to  ensure  that  the 
granta  of  individuals  are  reduced  for 
refusing  to  engage  in  required  work;  and 

(2)  The  percentage  of  cases  for  which 
the  granta  have  not  been  appropriately 
reduced. 

(c)  Neither  the  reasonable  cause 
provisions  at  $  272.5  of  this  chapter  nor 
the  corrective  compliance  plan 
provisions  at  §  272.6  of  tiiis  chapter 
applies  to  this  penalty. 

Subpart  F— Walvcm 

§271  JO   How  do  sKlaang  wsWaie  wlwis 
affect  the  parltoipallon  laleT 

(a)  If  a  State  is  implementing  policies 
in  accordance  with  an  approved  waiver 
that  meeta  the  provisions  of  section 
415(a)(1)(A)  of  the  Act  and  the 
definition  of  a  waiver  at  §  270.30  of  this 
chapter,  the  provisions  of  section  407  of 
the  Act  do  not  apply,  to  the  extent  that 
they  are  inconsistent  with  the  waiver. 

(b)(1)  In  the  case  of  waivers 
addressing  activities  in  which  an 
individual  may  participate  in  order  to 
be  "engaged  in  work"  and  count  toMraid 
the  minimum  partidpatton  rates  (as 
specified  at  §271.30): 

(i)  We  will  include  provisions  of  prior 
law  as  part  <A  such  waivers;  and 

(ii)  We  will  recognize  such  waiven  m 
inconsistent 

(2)  In  the  case  of  waivers  addressing 
minimum  average  houn  of  work  per 
week  necessary  to  be  "engaged  in  work" 
for  a  numth  (as  specified  at  $$  271.31 
and  271.32): 

(i)  We  wUl  recognize  the  waiver  as 
inconsistfflit  if  it  specifies  an 
individual's  mandated  houn  of 
participation  in  accordance  with  his/her 
particidar  circumstances,  either  as 
specified  by  criteria  described  in  the 
waiver  or  under  an  individualized  plan 
or  similar  agreement  for  achieving  self- 
sufficiency;  and 

(ii)  We  will  not  recognize  as 
inconsistent  any  waiver  designed  to 
increase  the  mandatory  work  houn  for 
a  class  of  recipiente  under  the  former 
JOBS  program. 

(c)  Except  as  applicri>le  to  research 
cases  in  paragraph  (d)  of  this  sectitm,  we 
will  not  recognize  any  prior  kw 
exemptions  as  part  of  the  waiver  with 
respect  to  the  denominator  of  the 
paiticipation  rates,  found  at  §§  271.21 
and  271.23. 

(d)  If  a  State  is  continuing  research 
group  policies  in  order  to  complete  an 
impact  evaluation  of  a  waiver 
demonstration,  the  demonstration's 
control  group  may  be  subject  to  prior 


law  and  ita  experimental  treatment 
group  may  be  also  subject  to  prior  law, 
except  as  modified  by  the  waiver. 

(e)  The  additional  requirementa  at 
§  272.6  of  this  chapter  apply  to  the  use 
of  continuing  waiver  alternative  work 
requirementa  in  the  calculation  of  the 
work  participation  penalty. 


§271.70 


araihara  to 


donot< 

(a)  An  adult  taking  part  in  a  work 
activity  outlined  in  §  27U0  may  not  fill 
a  vacant  employment  position  if: 

(1)  Another  individual  is  on  layoff 
from  the  same  or  any  substantially 
equivalent  job;  or 

(2)  The  employer  has  terminated  the 
employment  of  any  regular  employee  or 
caused  an  involuntary  reduction  in  ita 
wori^  force  in  order  to  fill  the  vacancy 
with  an  adult  taking  part  in  a  work 
activi^. 

(b)  A  State  must  establish  and 
maintain  a  grievance  procedure  to 
resolve  complainto  of  alleged  violations 
of  the  displacement  rule  in  this  section. 

(c)  This  section  does  not  {neempt  or 
supersede  State  or  local  laws  providing 
greater  protection  for  employees  from 
displacement 

PART  272-ACCOUNr ABILITY 


272.0  What  definitions  apply  to  this  part? 

272.1  What  penalties  will  ^ply  to  StatssT 

272.2  When  doth*  TANF  praahy 
provisions  apply? 

272.3  How  will  we  determine  if  a  State  is 
subject  to  a  penalty? 

272.4  What  happens  if  we  datennine  that  a 
State  is  subject  to  a  penalty? 

272.5  Under  what  gennal  ciicumstancea 
will  we  detennine  that  a  State  hM 
leasooable  cause? 

272.8    What  if  a  State  does  not  demonstrate 
reasonable  cause? 

272.7  How  can  a  State  appeal  our  decision 
to  take  a  penalty? 

272.8  What  is  the  relationship  of  '''wt^nuing 
waivers  on  the  penalty  process  for  work 
paiticipation  and  time  Umits? 

AatiMittty:  31  U.S.C  7501  ef  seq.;  42  U.S.C 
606. 609.  and  610. 

§272.0   What  dsfMHons  apply  to  iMa  part? 

The  general  TANF  definitions  at 
S  270.30  of  this  chapter  apply  to  this 
part 

§272.1    Wiiat  penalties  WIN  apply  to 


(a)  We  will  assess  fiscal  penalties 
against  States  under  circumstances 
defined  in  parte  271  through  275  of  this 
chapter.  The  penalties  are: 

(1  j  A  penalty  of  the  amount  by  which 
a  State  misused  ita  TANF  funds; 
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(2)  A  penalty  of  five  percent  of  the 
adjusted  SFAG  for  intentional  misuse  of 
such  funds; 

(3)  A  penalty  of  four  percent  of  the 
adjusted  SFAG  for  failure  to  submit  an 
accurate,  complete  and  timely  required 
report; 

(4)  A  penalty  of  up  to  21  percent  of 
the  adjusted  SFAG  for  failure  to  satisfy 
the  minimum  ptuticipation  rates; 

(5)  A  penalty  of  no  more  than  two 
percent  of  the  adjusted  SFAG  for  failure 
to  participate  in  lEVS; 

(6)  A  penalty  of  no  more  than  five 
percent  of  tha  adjusted  SFAG  for  failure 
to  enforce  penalties  on  recipients  who 
are  not  cooperating  with  the  Stato  Child 
Support  Enforcement  (IV-D)  Agency; 

(7)  A  penalty  equal  to  the  outstanding 
loan  amormt,  plus  interest,  for  failure  to 
repay  a  Federal  loan; 

(8)  A  penalty  equal  to  the  amount  by 
which  a  State  fails  to  meet  its  TANF 
MOE  requirement; 

(9)  A  penalty  of  five  percent  of  the 
adjusted  SFAG  for  failure  to  comply 
with  the  five-year  limit  on  Federal 
assistance;  ' 

(10)  A  penalty  equal  to  the  amount  of 
contingency  funds  unremitted  by  a  State 
for  a  fiscal  year-., 

(11)  A  penalty  of  no  more  than  five 
percent  of  the  adjusted  SFAG  for  the 
failure  to  maintain  assistance  to  an  adult 
single  custodial  parent  who  cannot 
obtain  child  care  for  a  child  under  age 
six: 

(12)  A  penalty  of  no  more  than  two 
"percent  of  the  adjusted  SFAG  plus  the 

amount  a  State  has  failed  to  expend  of 
its  own  funds  to  replace  the  reduction 
to  its  SFAG  due  to  the  assessment  of 
penalties  in  this  section  in  the  year  of 
the  reduction; 

(13)  A  penalty  equal  to  the  amount  of 
the  State's  Welfare-to-Work  formula 
grant  for  failure  to  meet  its  TANF  MOE 
requirement  during  a  year  in  which  the 
formxila  grant  is  received;  and 

(14)  A  penalty  equal  to  not  less  than 
one  percent  and  not  more  than  five 
percent  of  the  adjusted  SFAG  for  failure 
to  reduce  assistance  for  recipients 
refusing  without  good  cause  to  work. 

(b)  In  the  event  of  multiple  penalties 
far  a  fiscal  year,  we  will  add  all 
applicable  penalty  percentages  together. 
We  will  then  assess  the  penalty  amount 
against  the  adjusted  SFAG  that  would 
have  been  payable  to  the  State  if  no 
penalties  were  assessed.  As  a  final  step, 
we  will  subtract  other  (fixed)  penalty 
amounts  from  the  adjusted  SFAG. 

(c)(1)  We  will  take  the  penalties 
specified  in  paragraphs  (a)(1),  (a)(2)  and 
(a)(6)  of  this  section  by  reducing  the 
SFAG  payable  for  the  quarter  that 
immediately  follows  our  final  decision. 


(2)  We  will  take  the  penalties 
specified  in  paragraphs  (a)(3).  (a)(4), 
(a)(5),  (a)(7),  (a)(8),  {a)(9),  (a)(10).  (a)(ll). 
(a)(12),  (a)(13).  and  (a)(14)  of  this  section 
by  reducing  the  SFAG  payable  for  the 
fiscal  year  that  immediately  follows  our 
final  decision. 

(d)  When  imposing  the  penalties  in 
paragraph  (a)  of  this  section,  the  total 
reduction  in  an  affected  State's  grant 
must  not  exceed  25  percent  If  this  25 
percent  limit  prevents  the  recovery  of 
the  full  penalty  amount  imposed  on  a 
State  during  a  fiscal  year,  we  will  apply 
the  remaining  amoiuit  of  the  penalty  to 
the  SFAG  payable  for  the  immediately 
succeeding  fiscal  year. 

(e)(1)  In  the  same  fiscal  year,  a  SUte 
must  expend  additional  State  funds  to 
replace  any  reduction  in  the  SFAG 
resulting  from  penalties. 

(2)  The  State  must  document 
compliance  with  this  provision  on  its 
TANF  Financial  Report  (or  Territorial 
Financial  Report). 

1272.2    WtiendotheTAI^panaitir 
provteions  apply? 

(a)  A  State  will  be  subject  to  the 
penalties  specified  in  §§  272.1(a)(1),  (2), 
(7).  (8).  (9).  (10).  (11).  (12).  (13),  and  (14) 
for  conduct  occurring  on  and  after  the 
first  day  the  State  operates  the  TANF 
program. 

(b)  A  State  will  be  subject  to  the 
penalties  specified  in  §$272.1ta)(3),  (4). 
(5),  and  (6)  for  conduct  occurring  on  and 
after  )uly  1 .  1997,  or  the  date  that  is  six 
months  after  the  first  day  the  State 
operates  the  TANF  program,  whichever 
isfater. 

(c)  For  the  period  of  time  prior  to 
[effective  date  of  final  rules),  we  will 
assess  State  conduct  as  specified  in 
§  270.40(b)  of  this  chapter. 

f  272.3    How  wW  ««•  (Marmine  if  a  Stale  l« 
•ubiect  to  a  penalty? 

(a)  We  will  use  the  single  audit,  as 
implemented  through  OMB  Circular  A- 
133.  to  determine  if  a  State  is  sul^ect  to 
a  penalty  for  misusing  Federal  TANF 
funds  (§  273.10  of  this  chapter), 
intentionally  misusing  Federal  TANF 
funds  (§  273.12  of  this  chapter),  failing 
to  participate  in  lEVS  (S  274.10  of  this 
chapter),  failing  to  comply  with 
paternity  establishment  and  child 
support  requiremeots  (§  274.31  of  this 
chapter),  failing  to  maintain  assistance 
to  an  adult  single  custodial  parent  who 
cannot  obtain  child  care  for  child  under 
six  (§  274.20  of  this  chapter),  and  failing 
to  reduce  assistance  to  a  recipient  who 
refuses  without  good  cause  to  work 
(§  271.14  of  this  chapter). 

(b)  We  will  use  data  reports  required 
under  part  275  of  this  chapter  to 
determine  if  a  State  failed  to  meet 


participation  rates  (§  271.21  of  this 
chapter)  or  failed  to  comply  with  the 
five-year  limit  on  Federal  assistance 
(§  274.1  of  this  chapter). 

(1)  Dafa  in  these  reports  are  subject  to 
our  verification  in  accordance  with 

§  275.7  of  this  chapter. 

(2)  States  may  not  revise  the  sampling 
fr^es  or  program  designations  for  cases 
in  the  quarterly  TANF  and  TANF  MOE 
Data  Reports  retroactively  (i.e..  after 
submission). 

(c)  We  will  use  the  TANF  Financial 
Report  (or.  as  applicable,  the  Territorial 
Financial  Report)  to  determine  if  a  State 
should  be  penalized  for  failure  to  meet 
the  TANF  MOE  requirement  (§  273.7  of 
this  chapter),  the  Contingency  Fund 
MOE  requirement  (§  274.76  of  this 
chapter),  and  to  replace  SFAG 
reductions  with  State-only  funds 

(§  274.50  of  this  chapter).  Data  in  these 
reports  are  subject  to  our  verification  in 
accordance  with  §  275.6  of  this  chapter. 

(d)  We  will  determine  that  a  State  is 
subiect  to  the  specific  penalties  for 
failure  to  perform,  if  we  find 
information  in  the  reports  under 
paragraphs  (b)  and  (c)  of  this  section  to 
be  insufficient  or  if  we  determine  that 
the  State  has  not  adequately 
documented  actions  verifying  that  it  has 
met  the  participation  rates. 

(e)  To  determine  if  a  State  has  met  ita 
TANF  MOE  requirement,  we  will  use 
the  additional  information  listed  at 

§  273.7  of  this  chapter. 

(f)  States  should  maintain  records  in 
accordance  with  §  92.42  of  this  title. 
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§272.4   WImA  tappena  N  we delsnnine tiMl 
■  Stale  Is  sybieel  to  a  panaltyT 

(a)  If  we  determine  that  a  State  is 
subject  to  a  penalty,  we  will  notify  the 
State  in  %vritiiig,  specifying  wiiich 
penalty  we  will  impose  and  the  reasons 
for  the  penalty. 

(b)  Within  60  days  of  when  it  receives 
our  notification,  the  State  may  submit  to 
ACF.  a  written  response  that 

(1)  Demonstrates  that  our 
determination  is  incorrect  because  our 
data  or  the  method  we  used  in 
determining  the  penalfy  was  in  error  or 
was  insufficient,  or  thaf  the  State  acted, 
prior  to  (effective  date  of  final 
regulations],  on  a  reasonable 
interpretation  of  the  statute; 

(2)  Demonstrates  that  the  State  had 
reasonable  cause  for  failing  to  meet  the 
requirement(s);  andyor 

(3)  Provides  a  corrective  compliance 
plan,  pursuant  to  §  272.6. 

(c)  If  we  find  that  we  determined  the 
penalty  erroneously,  or  that  the  State 
has  adequately  demonstrated  that  it  had 
reasonable  cause  for  failing  to  meet  one 
or  more  requirementa,  we  will  not 
impose  the  penalfy. 


(d)  Reasonable  cause  and  a  corrective 
compliance  plan  are  not  avaikble  for 
failing  to  repay  a  Federal  loan;  failing  to 
meet  the  TANF  MOE  requirement; 
failing  to  maintain  100  percent  TANF 
MOE  after  receiving  Contingency  Funds; 
failing  to  expend  additional  State  funds 
to  replace  adjusted  SFAG  reductions 
due  to  the  imposition  of  one  or  more 
penalties  listed  in  §  272.1;  or  failing  to 
maintain  80.  or  75.  percent,  as 
appropriate.  TANF  MOE  during  a  year 
in  which  a  Welfare-to-Work  grant  is 
received. 

(e)  We  will  notify  the  State  m  writing 
of  our  findings  regarding  ita  response. 

(f)  If  we  request  additional 
information  from  a  State,  it  must 
provide  the  information  within  two 
weeks  of  the  date  of  our  request 

1272^    Under  what  eanoralclrcumatanoaa 
wHI  we  determine  that  a  State  has 

(a)  We  will  uot  impose  a  penalfy 
against  a  State  if  we  determine  that  the 
State  had  reasonable  cause  for  ita 
failure.  The  general  factors  a  State  may 
use  to  claim  reasonable  cause  are 
limited  to  the  following: 

(1)  Natural  disasters  and  other 
calamities  (e.g..  hurricanes,  earthquakes, 
fire)  whose  dinvptive  impact  was  so 
significant  as  to  cause  the  State's  failure; 

(2)  Formally  issued  Federal  guidance 
that  provided  incorrect  information 
resulting  in  the  State's  failure;  or 

(3)  Isolated,  non-reciirring  problems 
of  minimal  impact  that  are  not 
indicative  of  a  systemic  problem. 

(b)  A  State  may  also  use  the 
additional  factors  for  rUiming 
reasonable  cause  for  fiailure  to  satisfy  the 
five-year  limit  at  §  274.3  of  this  chapter 
and  to  meet  the  minifnyTn  participation 
rates  at  $  271.52  of  this  chapter. 

(c)  We  will  not  forgive  a  State  penalfy 
under  §§  272.1(aM4).  (a)(9).  (a)(ll).  or 
(a)(l4)  based  on  reasonable  cause  if  we 
detect  a  significant  pattern  of  diveraion 
of  families  to  a  separate  State  program 
that  achieves  the  efbct  of  avoiding  the 
work  participation  rates  at  §§  271.22  or 
271.24. 

(d)  We  will  not  forgive  a  State  penalty 
under  §§  272.1(aM4}.  (a)(6).  (a)(9).  or 
(a)(14)  based  on  reasonable  cause  if  we 
detect  a  significant  pattern  of  diveraion 
of  families  to  a  separate  State  program 
that  achieves  the  efifact  of  diverting  the 
Federal  share  of  child  support 
collections. 

12/2.6   WhatRaStaladoaanot 

•? 


(a)  A  State  may  accept  the  penalfy  or 
enter  into  a  corrective  compliance  plan 
that  will  correct  or  discontinue  the 
violation  %vithin  six  months  in  order  to 
avoid  the  penalfy  i^ 


(1)  A  State  does  not  claim  reasonable 
cause;  or 

(2)  We  find  that  the  State  does  not 
have  reasonable  cause. 

(b)  A  State  that  does  not  claim 
reasonable  cause  will  have  60  days  from 
receipt  of  our  notice  described  in 
§  272.4(a)  to  submit  ita  corrective 
compliance  plan. 

(c)  A  State  that  unsuccessfully 
claimed  reasonable  cause  will  have  60 
days  from  the  date  it  received  out 
second  notice,  described  in  §  272.4(f),  to 
submit  ita  corrective  compliance  plan. 

(d)  The  corrective  compliance  plan 
must  include: 

(1)  A  complete  analysis  of  why  the 
State  did  not  meet  the  requirementa; 

(2)  A  detailed  description  of  how  the 
State  will  correct  or  discontinue,  as 
appropriate,  the  violation  in  a  timely 
manner; 

(3)  The  milestones,  including  interim 
process  and  outcome  goals,  the  State 
will  achieve  to  assure  it  comes  into 
compliance  within  the  specified  time 
period;  and 

(4)  A  certification  by  the  Governor 
that  the  State  is  committed  to  correcting 
or  discontinuing  the  violation,  in 
accordance  with  the  plan. 

(e)  During  the  60-day  period  following 
our  receipt  of  the  State's  corrective 
compliance  plan,  we  may  request 
additional  iiiformation  and  consult  with 
the  State  on  modifications  to  the  plan. 

(f)  If  an  acceptable  corrective 
compliance  plan  is  not  submitted  on 
time,  we  will  assess  the  penalfy 
immediately. 

(g)  A  corrective  compliance  plan  is 
deemed  to  be  accepted  if  we  take  no 
action  diuing  the  60-day  period 
following  our  receipt  of  the  plan. 

(h)  We  will  not  impose  a  penalfy 
against  a  State  with  respect  to  any 
violation  covered  by  a  corrective 
compliance  plan  that  we  accept  if  the 
State  completely  coirecta  or 
discontinues,  as  appropriate,  the 
violation  within  the  period  covered  by 
the  plan.  This  period  must  be  no  longer 
than  six  months  from  the  date  we  accept 
a  State's  compliance  plan. 

(i)(l)  Under  limited  circumstances, 
and  subject  to  pSragraph  (i)(2)  of  this 
section,  we  may  reduce  the  penalfy  if 
the  State  fails  to  completely  correct  or 
discontinue  the  violation  purauant  to  ita 
corrective  compliance  plan  and  in  a 
timely  manner.  To  receive  a  reduced 
penalfy,  the  State  must  demonstrate  that 
it  met  one  or  both  of  the  following 
conditions: 

(i)  Although  it  did  not  achieve  full 
compliance,  the  State  made  substantial 
progress  towards  conecting  or 
discontinuiiig  the  violation:  or 


(ii)  The  State's  failure  to  comply  hilly 
was  attributable  to  either  a  natural 
disaster  or  regional  recession. 

(2)  We  will  not  reduce  a  State's 
penalfy: 

(i)  Under  §§  272.1(a)(4),  (a)(9),  (aKll). 
or  (aKl4)  if  we  detect  a  significant 
pattern  of  diversion  of  fi»nii)if»s  to  a 
separate  State  program  that  achieves  the 
effect  of  avoiding  the  work  participation 
rates  and  the  State  fails  to  correct  the 
diveraion;  or 

(ii)  Under  §§  272.1(a)(4),  (aK6).  (a)(9). 
or  (a)(ll)  if  we  detect  a  significant 
pattern  of  diveraion  of  families  to  a 
separate  State  program  that  achieves  the 
effect  of  diverting  the  Federal  share  of 
child  support  coUections  and  the  State 
fails  to  correct  the  diveraion. 

1272.7   How  can  a  State  appeal  our 
dadston  to  tatw  a  penaltyT 

(a)  We  will  formally  notify  the  chief 
executive  officer  of  the  State  of  an 
adverse  action  (i.e.,  the  reduction  in  the 
SFAG)  within  five  days  after  we 
determine  that  a  State  is  subject  to  a 
penalty  under  parte  271  through  275  of 
this  chapter. 

(b)  The  State  may  file  an  appecd  of  the 
action,  in  whole  or  in  part,  to  the  HHS 
Departmental  Appeals  Board  (the  Board) 
within  60  days  after  the  date  it  receives 
notice  of  the  adverse  action.  The  State 
must  include  the  brief  and  all 
supporting  documenta  with  ita  appeal 
when  it  is  filed.  The  State  must  send  a 
copy  of  the  apiieal  to  the  Office  of  the 
General  Coimsel.  Children.  Families  and 
Aging  Division.  Room  411^.  200 
Independence  Avenue.  S.W., 
Washington.  D.C  20201. 

(c)  ACF  must  file  ita  reply  brief  and 
supporting  documentation  within  30 
days  after  the  State  files  ita  appeal. 

(d)  The  appeal  to  the  Board  must 
follow  the  provisions  of  the  rules  under 
this  section  and  those  at  §§  16.2, 16.9. 
16.10.  and  16.13  through  16.22  of  this 
tide. 

(e)  The  Board  will  consider  an  appeal 
filed  by  a  State  on  the  basis  of  the 
documentation  and  briefa  submitted, 
along  with  any  additional  information 
the  Board  may  require  to  support  a  final 
decision.  In  deciding  whether  to  uphold 
an  adverse  action  or  any  portion  of  such 
action,  the  Board  will  conduct  a 
thorough  review  of  the  issues  and  nnik* 
a  final  determination  ivithin  60  days 
after  the  appeal  is  filed. 

(f)(1)  The  filing  date  shaU  be  the  date 
materials  are  received  by  the  Board  in 
a  form  acceptable  to  it 

(2)  If  the  Board  requires  additional 
documentation  to  reach  ita  decision,  the 
60  days  shall  be  tolled  for  a  reasonable 
period,  specified  by  the  Board,  to  allow 
pitxluction  of  the  documentatioa. 
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(g)(1)  A  State  may  obtain  judicial 
review  of  a  final  decision  by  the  Board 
by  filing  an  action  within  90  days  after 
the  date  of  such  decision.  It  should  file 
this  action  with  the  district  court  of  the 
United  States  in  the  judicial  district 
where  the  State  agency  is  located  or  m 
the  United  States  District  Court  for  the 
District  of  Columbia. 

(2)  The  district  court  will  review  the 
final  decision  of  the  Board  on  the  record 
established  in  the  administrative 
proceeding,  in  accordance  with  the 
standards  of  review  prescribed  by  5 
U.S.C.  706(2).  The  court  will  base  its 
review  on  the  doctmients  and 
supporting  data  submitted  to  the  Board. 

'  f  272.8    WtMt  is  ttM  relationship  of 
continuing  watvwv  on  ttw  penalty  prooMS 
for  work  participation  and  time  limits? 

(a)  In  order  for  the  State's  alternative 
waiver  requirements  to  be  considered  in 
the  calcidation  of  the  work  participation 
rate  and  the  time  limit  requirement,  the 
Governor  must  certify  in  writing  to  the 
Secr^ary: 

(1)  The  specific  inconsistencies  (i.e., 
alternative  waiver  requirements)  that 
the  State  chooses  to  continue; 

(2)  The  reasons  for  continuing  the 
alternative  waiver  requirements, 
including  how  their  continuation  is 
consistent  with  the  piuposes  of  the 
waiver;  and 

(3)  Consistent  with  the  waiver  and  its 
purpose,  the  standards  that  the  State 
will  use  to:  * 

(i)  Assign  individuals  to  the 
alternative  waiver  work  activities  or  to 
an  alternative  number  of  hours;  and 

(ii)  Determine  exemptions  fit>m  or 
extensions  to  the  time  limit. 

(b)  If  a  State  using  the  alternative 
waiver  requirements  bils  to  meet  the 
work  participation  rate  or  the  time  limit 
requirement: 

(1)  The  State  is  not  eligible  for  a 
reasonable  cause  exception  from  the 
applicable  penalty  under  §§  272.2  (aX4) 
or  (a)(9),  nor  for  any  reduction  of  the 
work  penalty  under  §§  271.51  (bK3)  or 
(c)  of  this  chapter 

(2)  The  State  must  consider 
modification  of  its  alternative  waiver 
requirements  as  part  of  its  corrective 
compliance  plan;  and 

(3)  If  the  State  continues  waivers 
related  to  the  failure  to  achieve 
compliance  with  the  work  requirements 
described  in  subparts  B  and  C  of  part 
271  of  this  chapter  or  the  time  limits 
described  in  §§  274.1  and  274.2  of  this 
chapter  and  still  fails  to  correct  the 
violation,  it  will  not  be  eligible  for  a 
reduced  penalty  for  related 
noncompliance  under  §  272.6(i)(l). 

(c)  The  Secretary  will  use  the  data 
submitted  by  the  States  pursuant  to 


§  275.3  of  this  chapter  to  calculate  and 
make  public  the  work  participation  rates 
and  the  percentage  of  ^milies  with  an 
adult  that  received  Federal  TANF 
benefits  for  more  than  60  months  under 
both  the  TANF  requirement  and  the 
State's  alternative  waiver  requirement 

PART  273— STATE  TANF 
EXPENDITURES 

Subpart  A— What  Rules  Apply  to  a  State's 
Maintenance  of  Effort? 

Sec. 

273.0  What  de&nitioDS  apply  to  this  part? 

273.1  How  much  State  money  must  a  State 
expend  annually  to  meet  the  TANF  MOE 
requirement? 

273.2  What  kinds  of  SUte  expenditunM 
count  toward  meeting  a  State's  annual 
MOE  expenditure  requirement? 

273.3  When  do  child  care  expenditures 
count? 

273.4  When  do  educational  expenditures 
count? 

273.5  When  do  expendit\u«8  in  separate 
State  progranu  count? 

273.6  What  kinds  of  expenditures  do  not 
count? 

273.7  How  will  we  determine  the  lavel  of 
State  expenditures? 

273.8  What  happens  if  a  State  fails  to  meet 
the  TANF  MOE  requirement? 

273.9  May  a  State  avoid  a  TANF  MOE 
penalty  liecause  of  reasonable  cause  or 
through  corrective  compliance? 

Subpart  B—wnwt  Rules  Apply  to  the  Use  0f 
Federal  Funds? 

273.10  What  actions  are  to  be  taken  against 
a  State  if  it  uses  Federal  TANF  funds  in 
violation  of  the  Act? 

273.1 1  What  uses  of  Federal  TANF  funds 
are  improper? 

273.12  How  will  we  determine  if  a  State 
intentionally  misused  Federal  TANF 
funds? 

273.13  What  types  of  activities  are  subject 
to  the  administrative  cost  limit  on 
Federal  TANF  granU? 

Subpert  C— What  Rules  Apply  to  Indhridual 
Development  Account*? 

273.20  What  definitions  apply  to  Individual 
Development  Accounts  (IDAs)? 

273.21  May  a  Slate  use  the  TANF  grant  to 
fund  IDAS? 

273.22  Are  there  any  restrictions  on  IDA 
funds? 

273.23  How  does  a  State  prevent  a  recipient 
from  using  the  IDA  acgount  for 
unqualified  purposes? 

Aatboritj:  42  U.S.C  604,  607. 609.  and 
862a. 

Subpart  A— What  Rulas  Apply  to  a 
State's  Maintenance  of  Effort? 

{Z73.0    Whet  delMtlona  apply  to  tMa  pert? 

(a)  Except  as  noted  in  §  273.2(d).  the 
general  TANF  definitions  at  §  270.30  of 
this  chapter  apply  to  this  part. 

(b)  Administrative  costs  means  costs 
necessary  for  the  proper  administration 


of  the  TANF  program  or  separate  State 
programs.  It  includes  the  costs  for 
general  administration  and  coordination 
of  these  programs,  including  indirect  (or 
overhead)  costs.  Examples  of 
administrative  costs  include: 

(1)  Salaries  and  benefits  and  all  other 
indirect  (or  overhead)  costs  not 
associated  with  providing  program 
services  (such  as  diversion,  assessment, 
development  of  employability  plans, 
work  activities  and  post-employment 
services,  and  supports)  to  individuals; 

(2)  Preparation  of  program  plans, 
budgets,  and  schedules; 

(3)  Monitoring  of  programs  and 
projects; 

(4)  Fraud  and  abuse  units; 

(5)  Procurement  activities; 

(6)  Public  relations; 

(7)  Services  related  to  accounting, 
litigation,  audits,  management  of 
property,  payroll,  and  personnel; 

(8)  Costs  for  goods  and  services 
required  for  administration  of  the 
program  such  as  rental  and  purchase  of 
equipment,  utilities,  office  supplies, 
postage,  and  rental  and  maintenance  of 
office  space; 

(9)  Travel  costs  incurred  for  official 
business; 

(10)  N4anagement  information  systems 
not  related  to  the  tracking  and 
monitoring  of  TANF  requirements  (e.g.. 
for  a  personnel  and  payroll  system  for 
State  stafi);  and 

(11)  Preparing  reports  and  other 
documents  related  to  program 
requirements. 


1273.1  How  much  Stela  money  must  a 
Stale  espend  annually  to  meet  ttte  TANF 
MOE  requirement? 

(aKD  The  minimum  TANF  MOE  for  a 
fiscal  year  is  80  percent  of  a  State's 
historic  State  expenditures. 

(2)  However,  if  a  State  meets  the 
minimum  work  participation  rate 
requirements  in  a  fiscal  year,  as  required 
under  §§271.21  and  271.23  of  this 
chapter,  then  for  that  fiscal  year,  the 
pninimum  TANF  MOE  is  75  percent  of 
the  State's  historic  State  expenditiues. 

(b)  The  TANF  MOE  level  also 
depends  on  whether  a  Tribe  or 
consortiimi  of  Tribes  residing  in  a  State 
has  received  approval  to  operate  its  own 
TANF  program.  The  State's  TANF  MOE 
level  for  a  fiscal  year  will  be  reduced  the 
same  percentage  as  the  SFAG  was 
reduced  as  the  result  of  any  Tribal 
Family  Assistance  Giants  awarded  to 
Tribal  grantees  in  the  State  for  that  year. 


§273.2    Wlwt  Mnds  Of  I 

count  toward  meeUno  •  Stale's  annual  MOE 

expendllur*  requirement? 

(a)  Expenditures  of  State  funds  in 
TANF  or  separate  State  programs  may 
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count  if  they  wme  made  for  the 
following  types  of  services: 

(1)  Cash  assistance,  including 
assigned  child  support  collected  by  the 
SUte,  distributed  to  the  fiunily,  and 
disregarded  in  determining  eligibility 
for,  and  amotmt  of  the  TANF  imiiiatnnrft 
payment; 

(2)  Child  care  assistance  (see  §  273.3); 

(3)  Education  activities  designed  to 
increase  self-sufficiency,  job  training, 
and  work  (see  §  273.4); 

(4)  Any  other  use  of  fiinds  allowable 
under  section  404(aHl)  of  the  Act  and 
consistent  with  the  goals  at  §  270.20  of 
diis  chapter;  and 

(5)  Administrative  costs  for  activities 
listed  in  paragraphs  (aMl)  through  (a)(4) 
of  this  section,  if  these  costs  do  not 
exceed  IS  percent  of  the  total  amount  of 
cotmtable  expenditures.  Information 
technolo^  and  computnization  needed 
for  tracking  or  monitoring  services  are 
excluded  from  this  determination. 
"Administrative  costs"  has  the  mwAning 
specified  at  §  273.0(b). 

(b)  The  services  listed  under 
paragraph  (a)  of  this  secticm  may  be 
cotmted  only  if  they  have  been  provided 
to  or  on  behalf  of  eligible  families.  An 
"eligible  Camily,"  as  defined  by  the 
State,  must: 

(1)  Be  comprised  of  citizens,  qualified 
aliens  (as  defined  in  §  270.30  of  this 
chapter),  non-immigrants  under  the 
Immigration  and  Nationality  Act.  aliras 
paroled  into  die  U.S.  for  less  than  one 
year,  or,  in  the  case  of  aliens  not 
lawfully  present  in  the  U.S.,  provided 
that  the  State  enacted  a  law  after  August 
22. 1996.  that  "afBnnatively  provides" 
for  such  services;  and 

(2)  Ladude  a  child  living  with  a 
custodial  parent  or  other  adult  caretaker 
relative  (or  consist  of  a  pregnant 
individiuQ);  and 

(3)  Be  financially  eligible  accofding  to 
the  TANF  income  and  resource 
standards  established  by  the  State  under 
its  TANF  plan. 

(c)  Sendoas  listed  under  par^iaph  (a) 
of  this  section  may  also  he  provided  to 
a  bmily  that  meets  the  oitetia  under 
pangnfilis  (b)  (1)  and  (2)  of  this  section, 
but  which  became  hieUgible  solely  due 
to  thetime  limhatioa  given  under 
§274.1  of  this  chapter. 

(d)  Assistance  does  not  have  tiie 
meaning  given  in  §  270.30  of  this 
chapter,  but  for  MOB  purposes  can  be 
ousting,  shart-tenn  or  ona-tiine  only 
and  may  include  services. 

(e)  The  expenditures  for  services  in 
separate  State  programs  listed  under 
paragraph  (a)  of  this  section  only  count 
if  they  also  meet  the  requirements  of 

§  273.5.  Expenditures  that  fall  within 
the  prohibitions  in  §  273.6  do  not  count 


1273.3   WhendocNM 
count? 

(a)  State  funds  expended  to  meet  the 
requiremenU  of  the  Matching  Fimd  of 
the  Child  Care  and  Development  Fund 
(i.e.,  match  and  MOE  amounts)  that  also 
count  as  TANF  MOE  expenditures  are 
Umited  to  the  State's  child  care  MOE 
amoimt  pursuant  to  section  418(aX2)(C) 
of  the  Act  ' 

(b)  The  child  care  expenditures  must 
be  made  to  or  on  behalf  of  e^gible 
fiEunilies.  as  defined  in  §  273.2(b). 


1273.4   When  do 
ooiait? 


axpendHurea 


(a)  Expenditures  for  educational 
activities  or  services  count  ifc 

(1)  They  are  targeted  to  eligible 
£unilies  (as  defined  in  §  273.2(b))  to 
imxease  self-sufficiency,  job  traioing, 
and  work;  and 

(2)  They  are  not  generally  available  to 
other  residents  of  the  State. 

(b)  Expenditures  on  behalf  of  eligible 
families  for  educational  services  or 
activities  provided  through  the  public 
education  sjrstem  do  not  count  unless 
they  meet  the  requirements  under 
paragraph  (a)  of  this  section. 


§2783   Whsndet 
SiMe  ppognMia  eoiaiiT 

(a)  If  the  expenditures  in  the  separate 
Stete  program(s)  were  previously 
authorized  and  were  aUowable  tmdm 
section  403  of  prior  law,  then  they  may 
count  in  their  entirety. 

(b)  If  the  expenditures  under  the 
separate  State  pregram(s)  had  not  been 
previous^  auUiorized  and  allowable 
under  section  403  of  prior  law,  then 
only  the  amount  expended  in  excess  of 
money  eiqiended  on  such  program(s)  in 
FY  1995  may  count 


§273.6 

oountT 


WhatMndaof 


do  not 


The  following  kinds  of  expenditures 
do  not  count 

(a)  Eiqienditures  of  funds  that 
origiBated  with  the  Federal  gDvemment; 

(b)  State  funds  that  are  used  to  match 
Federal  funds  (or  eiqMnditures  of 

State  fimds  that  support  dainu  for 
Federal  m«trh{w.g  fiuda),  inrlntUng 
State  eiqiesulituns  tmda  the  Medicaid 
program  imdw  title  XK  of  the  Act; 

(c)  Expenditures  that  States  make  as  a 
conditiao  of  receiving  Federal  funds 
tmder  other  programs  except  as 
provided  under  $  273.3; 

(d)  Expenditures  made  in  a  prior 
fiscal  year; 

(e)  Esqienditures  used  to  match 
Federal  Welfiare-to-Work  funds  provided 
under  section  403(a)(5)  of  the  Act  and 

(f)  Expenditures  made  in  the  TANF 
program  to  replace  the  reductions  in  the 


SFAG  as  a  result  of  penalties  punuant 
to  §  274.50  of  this  chapter. 

1273.7    How  wHIwadatennlne  the  level  of 
Stale  axpandHurae? 

(a)  Each  State  must  report  its 
expenditures  quarterly  to  us  as  required 
undw  part  275  of  this  chapter. 

(b)  Each  State  must  also  submit  an 
annual  addendum  to  ito  TANF  Financial 
Report  (or.  as  applicable,  ita  Territorial 
Financial  Report)  on  separate  State 
programs  for  the  fourth  quarter 

containing- 

{IT A  description  of  the  specific  State- 
funded  program  activities  provided  to 
eligible  families; 

(2)  Each  program's  statement  of 
purpose  (how  the  program  serves 
eligiUe  families); 

(3)  The  definitions  of  eech  work 
activity  in  which  families  in  the 
program  are  participating; 

(4)  A  statement  whether  the  program/ 
activity  had  been  previously  authorized 
and  allowable  as  of  August  21, 1006, 
under  section  403  of  prior  law; 

(5)  The  FY  1995  State  expenditures 
for  each  program/activity  not  authorized 
and  allowable  as  of  August  21, 1996  (see 
§  273.5(b)); 

(6)  The  total  number  of  eligible 
families  served  by  each  pn>gram  as  of 
the  end  of  the  fiscal  yeer; 

(7)  The  eligibility  criteria  for  the 
fiamilies  served  under  each  program/ 
activity;  and 

(6)  A  certificationlhat  those  fiamilies 
served  met  the  State's  criteria  ba 
"eligible  fiunilies." 

%znM   Whal 


Ifaj 


(a)  If  any  State  fails  to  meet  ita  TANF 
MOE  reqairement  for  any  fiscal  year, 
then  we  will  rsdtice  dollar^far-doUar  the 
amount  of  die  SFAG  payable  to  dw  State 
fi>r  the  followfing  fiscal  jrear. 

(b)  If  a  State  fails  to  meet  ita  TANF 
MOE  requiremmt  for  any  fiscal  year, 
and  the  State  received  a  Wel&r«-to- 
Work  formula  grant  provided  under 
section  403(aX5XA)  of  the  Act  for  the 
same  fiscal  year,  we  will  reduce  the 
amoiml  of  the  SFAG  payable  to  the  State 
for  the  following  fiscal  year  by  the 
amount  of  the  Welfare-to-Work  formula 
grant  paid  to  the  State. 


fZnj  Mqr  a  State  avoid  a  TANF  MOE 
penalty  baoauae  e(  laaaonaMa  eauao  or 
ttMtMight 


The  reescmable  cause  and  corrective 
compliance  provisions  at  §§  272.4, 
272.5,  and  272.6  of  this  chapter  do  not 
apply. 
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Subpart  B— What  Ruiaa  Apply  U>  tha 
Uaa  of  Faderal  Funds? 

1273.10  What  action*  are  to  b*  lakwi 
against  a  Stata  if  K  usas  Fadarai  TANF 
funds  In  vtoiaUon  of  tha  Act? 

(a)  If  a  State  misuses  such  funds,  we 
will  reduce  the  SFAG  payable  for  the 
immediately  succeading  fiscal  year 
quarter  by  the  amount  misused. 

(b)  If  we  determine  that  the  misuse 
was  intfflitional,  we  will  reduce  the 
SFAG  payable  for  the  immediately 
succeeding  fiscal  year  quarter  in  an 
amount  equal  to  five  percent  of  the 
adjusted  SFAG. 

(c)  The  reasonable  cause  and 
corrective  compliance  provisions  of 
§§  272.4  throu^  272.6  of  this  chapter 
apply  to  penalties  under  paragraphs  (a) 
and  Cb)  of  this  section. 

1273.11  What  uaaa  of  Fadarai  TANF  funda 


(a)  States  may  use  Federal  TANF 
funds  for  expenditures  that: 

(1)  Are  reasonably  related  to  the    . 
purposes  of  TANF,  as  specified  at 

§  270.20  of  this  chapter,  or 

(2)  The  State  was  authorized  to  use 
rV-A  or  rV-F  funds  under  prior  law,  as 
in  effect  on  September  30, 1995,  or  (at 
tha  option  of  the  State]  August  21 ,  1996. 

(b)  We  will  consider  use  of  funds  in 
violation  of  paragraph  (a)  of  this  section, 
the  provisions  of  the  Act,  section  115  of 
PRWORA,  the  provisions  of  part  92  of 
this  title,  or  0MB  Circular  A-a7  to  be 
misuse  of  funds. 

1273.12    How  w«l  wa  datannlna  If  a  State 
IrrtanUonally  miauaad  Fadarai  TANF  hmda? 

(a)  The  State  must  show,  to  our 
satisfoction,  that  it  used  the  funds  for 
purposes  that  a  reasonable  person 
would  consider  to  be  within  the 
purposes  of  the  TANF  prbgram  (as 
specified  at  §  270.20  of  this  chapter)  and 
the  provisions  listed  in  §  273.11. 

(b)  We  will  consider  funds  to  be 
misused  intentionally  if  there  is 
supporting  documentation,  such  as 
Federal  guidance  or  policy  instructions, 
indicating  that  Federal  TANF  funds 
could  not  be  used  for  that  purpose. 

(c)  We  will  also  consider  funds  to  be 
misused  intentionally  if,  after 
no^cation  that  we  have  determined 
such  use  to  be  improper,  the  State 
continues  to  use  the  funds  in  the  same 
or  similarly  improjier  manner. 

1273.13    What  typaa  of  acthrtttaa  ara 
aubfact  to  tha  adminialrathfa  cost  limit  on 
FadsralTANFgrinla? 

(a)  Activities  that  Call  within  the 
definition  of  "administrative  costs"  at 
§  273.0(b)  are  subject  to  this  limit 

(b)  Information  technology  and 
computerization  for  tracking  and 


monitoring  are  not  administrative  costs 
for  this  purpose. 

Subpart  C— What  Rulas  Apply  to' 
Indlviduai  Davalopmant  Accounts? 

1273.20    What  dafimtiona  apply  to 
Individuai  Davalopmant  Acoounta  ODAa)? 

The  following  deflnititms  apply  with 
respect  to  IDAs: 

Date  of  aiquisition  means  the  date  on 
which  a  binding  contract  to  obtain, 
construct,  or  reconstruct  the  new 
principal  residence  is  entered  into. 

Eligible  educational  institution  means 
an  institution  described  in  section 
481(a)(1)  or  section  1201(a)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1088(a)(1)  or  1141(a)),  as  such  sections 
were  in  effect  on  August  21, 996.  Also, 
an  area  vocational  education  school  (as 
defined  In  subparagraph  (C)  or  (D)  of 
section  521(4)  of  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act  (20  U.S.C.  2471(4))  that  u 
in  any  State  (as  defined  in  section 
521(33)  of  such  Act),  as  such  sections 
were  in  effect  on  August  22, 1996. 

Individual  Development  Account 
(WA)  means  an  account  established  by 
or  for  an  individual  who  is  eligible  for 
TANF  assistance  to  allow  the  individual 
to  acciunulate  funds  for  specific 
purposes. 

Post-secondary  educational  expenses 
means  a  student's  tuition  and  fees 
required  for  the  enrollment  or 
attendance  at  an  eligible  educational 
institution,  and  required  course  fees, 
books,  supplies,  and  equipment 
required  at  an  eligible  educational 
institution. 

Qualified  acquisition  costs  means  the 
cost  of  obtaining,  constructing,  or 
reconstructing  a  residence.  The  term 
includes  any  usual  or  reasonable 
settlement,  financing,  or  other  closing 
costs. 

Qualified  business  means  any 
business  that  does  not  contravene  State 
law  or  public  policy. 

Qualified  business  capitalization 
expenses  means  business  expenses 
piusuant  to  a  qualified  plan. 

Qualified  entity  means  a  non-profit, 
tax-exempt  orgaiiization.  or  a  State  or 
local  government  agency  that  works 
cooperatively  with  a  non-profit,  tax- 
exempt  organization. 

Qualified  expenditures  means 
expenses  entailed  in  a  qualified  plan, 
including  capital,  plant  equipment, 
working  capital,  and  inventory 
expenses. 

Qualified  first-time  home  buyer 
means  a  taxpayer  (and.  if  married,  the 
taxpayer's  spouse)  who  has  not  owned 
a  principal  residence  during  the  three- 
year  period  ending  on  the  date  of 


acquisition  of  the  new  principal 
residence. 

Qualified  plan  means  a  business  plan 
that  is  approved  by  a  financial 
institution,  or  by  a  nonprofit  loan  fund 
having  demonstrated  fiduciary  integrity. 
It  includes  a  description  of  services  or 
goods  to  be  sold,  a  marketing  plan,  and 
projected  financial  statements,  and  it 
may  require  the  eligible  recipient  to 
obtain  tiie  assistance  of  an  experienced 
entrepreneurial  advisor. 

Qualified  principal  residence  means 
the  place  a  qualified  first-time  home 
buyer  will  reside  in  in  accordance  with 
the  meaning  of  section  1034  of  the 
Internal  Revenue  Code  of  1986  (28 
U.S.C.  1034).  The  qualified  acquisition 
cost  of  the  residence  caimot  exceed  the 
average  purchase  price  of  similar 
residences  in  the  area. 

1273.21  HayaSlalauaatha^TANFarant 
totundlDAaT 

States  may  use  TANF  grants  to  fund 
IDAS  for  individuals  who  are  eligible  for 
TANF  assistance. 

1273.22  Aia  there  any  raatrictiona  on  IDA 
funda? 

(a)  A  recipient  may  deposit  only 
earned  income  into  an  IDA. 

(b)  A  recipient's  contributions  to  an 
IDA  may  be  matched  only  by  a  qualified 
entity. 

(c)  A  recipient  may  withdraw  funds 
only  for  the  following  reasons: 

(1)  To  cover  post-secondary  education 
expenses,  if  the  amount  is  paid  directly 
to  an  eligible  educational  Institution; 

(2)  For  the  recipient  to  purchase  a  first 
home,  if  the  amount  is  paid  directly  to 
the  person  to  whom  the  amounts  are 
due  and  it  is  a  qualified  acquisition  cost 
for  a  qualified  principal  residence  by  a 
qualified  first-time  home  buyer,  or 

(3)  For  business  capitalization,  if  the 
amoimts  are  paid  directiy  to  a  business 
capitalization  account  in  a  federally- 
insured  financial  institution  and  used 
for  a  qualified  business  capitalization 
expense. 


{273.23    Howdoaaa) 

radptsnt  from  uaing  tha  IDA  account  for 

unquaMflad  purposes? 

To  prevent  recipients  from  using  the 
IDA  account  improperly.  States  may  do 
the  following: 

(a)  Count  withdrawals  as  earned 
income  in  the  month  of  withdrawal 
(unless  already  counted  as  income); 

(b)  Count  withdrawals  as  resources  in 
determining  eligibility;  or 

(c)  Take  such  other  steps  as  the  State 
has  established  in  its  State  plan  or 
written  State  policies  to  deter 
inappropriate  use. 
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PART  274— OTHER  ACCOUNTABJUTY 
PROVISIONS 

SiApart  A-^MM  Specific  Rulaa  Apply  for 
Other  Program  PMiaMaa?  ' 

Sec 

274.0  What  definitions  apply  to  this  part? 

274.1  What  restrictions  apply  to  the  length 
of  time  Federal  TANF  assistance  may  be 
provided? 

274.2  What  happens  if  a  State  does  not 
comply  with  the  five-year  limit? 

274.3  How  can  a  State  avoid  a  penalty  for 
fiiilure  to  comply  with  the  five-year 
limit? 

274.10  Must  States  do  computer  matching 
of  data  records  under  lEVS  to  verify 
racipiant  information? 

274.11  How  much  is  the  penalty  for  not 
participating  in  lEVS? 

274.20    What  happens  if  a  State  tanctions  a 
■ingle  parent  of  a  child  under  six  who 
cannot  get  needed  child  can? 

274.30  What  procedures  exist  to  ensure 
cooperation  with  the  child  support 
enforcament  raquiremento? 

274.31  What  happens  if  a  State  does  not 
comply  with  the  IV-D  sanction 
requirement? 

274.40    What  happens  ifa  State  does  not 
repay  a  Federal  loan? 

274.50    What  happens  if.  in  a  fiscal  year,  a 
State  does  not  expend,  %vith  ita  owoi 
funds,  an  amount  equal  to  tha  reduction 
to  the  adjusted  SFAG  resulting  from  a 
penalty? 


Subpart  B— What  are  the  Funding 
Raqulramenta  for  tha  Contingency  Fund? 

274.70  What  funding  restrictions  apply  to 
the  use  of  contingency  funds? 

274.71  How  will  we  detennine  100  percent 
of  historic  State  expenditures,  the  MOE 
level,  for  the  annual  reconciliation? 

274.72  For  the  aimual  reconciliation 

'  lequirament,  what  reatrictions  apply  in 
determining  qualifying  State 
expenditures? 

274.73  What  other  requiremsnte  apply  to 
qualifying  State  expendituiea? 

274.74  When  must  a  State  remit 
contingency  funds  under  the  i»nnitai 
reconciliation? 

274.75  What  action  will  we  take  if  a  State 
hils  to  remit  funds  as  requirad? 

274.76  How  will  we  determine  if  a  State  has 
met  ita  Ck>ntingency  Fund  reconciliation 
MOE  level  requirement  and  made 
expenditures  that  exceed  ita  MOE 
requirement? 

274. 77  Are'contingeocy  funds  subject  to  the 
same  restrictions  that  apply  to  oUier  Federal 
TANF  funds? 


274.83  HowwillweknowifaTeiritoiy 
biled  to  meet  the  Matching  Grant 
funding  requiremenU  at  §  274.80? 

274.84  What  will  we  do  ifa  Territory  fail* 
to  meet  the  Matching  Grant  funding 
requirements  at  §  274.80? 

274.85  What  righte  of  appeal  are  available 
to  the  Territories? 

Antfaority:  31  U.S.C  7501  et  seq.;  42  U.S.C 
609,  654, 1302. 1308.  and  1337. 


SiApart  C-What  Ruiaa  Partam  SpacMcaHy 
to  ttie  Spending  L^wala  of  the  Tarrltorlea? 

274.80  If  a  Territory  receives  Matching 
Grant  funds,  what  fimds  must  it  expend? 

274.81  What  expenditures  qualify  for 
Territories  to  meet  the  Ktatehiag  Giant 
MOE  requirement? 

274.82  What  ajqienditures  qualify  for 
meeting  the  Matching  Grant  FAG  amount 
raquiiement? 


Subpart  A— What  Spadflc  Rulaa  Apply 
for  Othar  Program  Partaltiaa? 

§274.0   What  definitions  apply  to  thia  part? 

The  general  TANF  definitions  at 
§  270.30  of  this  chapter  apply  to  this 
part. 


1274.1  WhatiaaHctiona  apply  to  tha 
langMt  of  Mma  Fadarai  TAMF  siaialaiiu 
be  provided? 

(a)(1)  Subject  to  the  exceptions  in  this 
section,  no  State  may  use  any  of  its 
Federal  TANF  fimds  to  provide 
assistance  (as  defined  in  §  270.30  of  this 
chapter)  to  a  family  that  includes  an 
adult  who  has  received  assistance  for  a 
total  of  five  years  (60  cumulative 
months,  whether  or  not  consecutive). 

(2)  Assistance  provided  under  section 
403(a)(5)  of  the  Act  (WTW)  is  not 
subject  to  the  time  limit  in  paragraph 
(a)(1)  of  this  section. 

(3)  States  may  define  "a  bmily  that 
includes  an  adult,"  but  may  not  exclude 
fiunilies  from  their  definition  solely  for 
the  purpose  of  avoiding  penalties  under 
S  274.2. 

(i)  States  shall  report  to  us  annually 
on  the  number  of  families  excluded 
because  of  the  State's  definition  and  the 
circiunstances  imderlying  each 
exclusion. 

(ii)  Where  we  find  that  a  State  has 
excluded  families  for  the  purpose  of 
avoiding  a  penalty  for  the  five-year  time 
limit,  we  shall  include  those  families  in 
the  calculation  under  paragraph  (c)  of 
this  section  in  determining  whether  a 
State  has  complied  with  time-limit 
extension  rules  and  is  subject  to  the 
penalty  described  in  §  274.2. 

(b)  States  must  not  count  towards  the 
five-year  limit 

(1)  Any  month  of  receipt  of  assistance 
by  an  individual  when  she  was  a  minor 
who  was  not  the  head-of-household  or 
married  to  the  head-of-household; 

(2)  Any  month  in  which  an  adult 
lived  in  Indian  coimtry  (as  defined  in 
section  1151  of  title  18,  United  States 
Code)  or  Native  Alaskan  Village  and  at 
least  50  percent  of  the  adults  were  not 
employed;  and 

(3)  Non-cash  assistance  provided 
under  section  403(a)(5)  of  the  Act 
(WTW). 

(c)  States  have  the  option  to  extend 
assistance  bom  Federal  TANF  hinds 


beyond  the  five-year  limit  for  up  to  20 
percent  of  their  cases.  This  provision 
requires  computation  of  an  average 
monthly  percentage  for  each  fiscal  year, 
with  the  numerator  for  each  month 
equal  to  the  number  of  fiamilies  that 
includes  an  adult  receiving  assistance 
beyond  the  five-year  limit  and  the 
denominator  equal  to  the  average 
monthly  number  of  families  that 
includes  an  adult  receiving  assistance 
during  the  fiscal  year  or  the 
immediately  preceding  fiscal  year. 
whichever  the  State  elects.  Sutes  are 
permitted  to  extend  assistance  to  a 
bmily  only  on  the  basis  of: 

(1)  Hardship,  as  defined  by  the  State; 
or 

(2)  The  fact  that  the  family  includes 
someone  who  has  been  battered,  or 
subject  to  extreme  cruelty  based  on  the 
fact  that  the  individual  has  been 
subjected  to: 

(i)  Physical  acts  that  resulted  in,  or 
threatened  to  result  in,  physical  injury 
to  the  individual; 

(ii)  Sexual  abuse; 

(iii)  Sexual  activity  involving  a  . 
dependent  child; 

(iv)  Being  forced  as  the  caretaker 
relative  of  a  dependent  chUd  to  engage 
in  non-consensual  sexual  acts  or 
activities; 

(v)  ThreaU  of,  or  attempts  at.  physical 
or  sexual  abuse; 

(vi)  Mental  abuse;  or 

(vii)  Neglect  or  deprivation  of  medical 
care. 

(d)  Ifa  State  opts  to  extend  assistance 
to  part  of  its  caseload  as  permitted 
under  paragraph  (c)  of  this  section,  it 
only  determines  whether  or  not  the 
extension  applies  to  a  specific  family 
once  an  adult  in  the  family  has  received 
60  cumulative  months  of  assistance. 

(e)  If  the  five-year  limit  is  inconsistent 
with  a  State's  waiver  granted  under 
section  1115  of  the  Act.  which  was 
submitted  before  August  22. 1996,  and 
was  approved  by  July  1, 1997,  the  State 
need  not  comply  with  the  inconsistent 
provisions  of  the  five-year  limit  imtil 
the  waiver  expires. 

(1)  The  five-year  limit  would  be 
inconsistent  with  the  State's  waiver 

(i)  If  the  State  has  an  approved  waiver 
that  provides  for  terminating  cash 
assistance  to  individuals  or  families 
because  of  the  receipt  of  assistance  for 
a  period  of  time,  specified  by  the 
approved  waiver;  and 

(ii)  The  State  would  have  to  change  its 
waiver  policy  in  order  to  comply  with 
the  five-year  limit 

(2)(i)  Generally,  under  an  approved 
waiver,  a  State  will  count,  toward  the 
five-year  limit,  all  months  for  which  the 
adult  subject  to  a  State  waiver  time  limit 
receives  assistance  with  Federal  TANF 
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funds,  just  as  it  would  if  it  did  not  have 
an  approved  waiver. 

(ii)  TTie  State  need  not  count,  toward 
the  five-year  limit,  any  months  for 
which  an  adult  receives  assistance  with 
Federal  TANF  funds  while  the  adult  is 
exempt  from  the  State's  time  limit  under 
the  tenns  of  the  State's  approved 
waiver. 

(3)  The  State  may  continue  to  provide 
assistance  with  Federal  TANF  funds  for 
more  than  60  cumulative  months, 
without  a  numerical  limit,  to  families 
provided  extensions  to  the  time  limit, 
under  the  provisions  of  the  terms  and 
conditions  of  its  approved  waiver,  as 
long  as  the  State's  waiver  authority  has 
not  expired. 

(4)  "The  five-year  limit  would  also  be 
inconsistent  with  a  State's  waiver  to  the 
extent  that  the  State  needs  to  maintain 
prior  law  policies  for  control  group  or 
experimental  treatment  cases  in  order  to 
continue  an  experimental  research 
i^^ytgn  for  the  purpose  of  completing  an 
impact  evaluation  of  the  waiver 
policies. 

(5)  The  additional  requirements  at 
§  272.8  of  this  chapter  apply  to  the  uae 
of  continuing  waivers  with  alternative 
time-limit  requirements  in  the 
calculation  of  the  time  limit  penalty. 

{Z74.2   WtatlMppMislfaStatadoeenol 
comply  «»rai  the  five-year  Itontt? 

If  we  determine  that  a  State  has  not 
complied  with  the  requirements  of 
§  274.1,  we  will  reduce  the  SFAG 
payable  to  the  State  for  the  immediately 
succeeding  fiscal  year  by  five  pen;ent  of 
the  adjusted  SFAG  unless  the  State 
demonstrates  to  our  satisfaction  that  it 
had  reasonable  cause  or  we  approve  a 
corrective  compliance  plan. 

§Z74J    How  can  a  State  avoM  a  penalty  for 
taHura  to  comply  with  ttie  five-year  limit? 

(a)  We  will  not  impose  the  penalty  if 
the  State  demonstrates  to  our 
satisfaction  that  it  had  reasonable  cause 
for  failing  to  meet  the  five-year  limit  or 
it  completes  a  corrective  compliance 
plan  pursuant  to  §§  272.5  and  272.6  of 
this  chapter. 

(b)(1)  In  addition,  we  will  determine 
a  State  has  reasonable  cause  if  it 
demonstrates  that  it  exceeded  the  20 
percent  limitation  on  exceptions  to  the 
time  limit  because  of  good  cause 
waivers  provided  to  victims  of  domestic 
violence. 

(2)(i)  To  demonstrate  reasonable  cause 
under  paragraph  (b)(1)  of  this  section,  a 
State  must  provide  evidence  that,  when 
individuals  with  active  good  cause 
waivers  and  their  families  are  excluded 
from  the  calculation,  the  percentage  of 
families  receiving  federally-funded 
assistance  for  more  than  60  months  did 
not  exceed  20  percent  of  the  total. 


(ii)  To  qualify  for  exclusion,  such 
fomilies  must  have  good  cause  domestic 
violence  waivers  that: 

(A)  Reflect  the  State's  assessment  that 
an  individual  in  the  family  was,  at  the 
time  the  waiver  was  granted, 
temporarily  unable  to  work  because  of 
domestic  violence; 

(B)  Were  in  effect  after  the  family  had 
received  a  hardship  exemption  from  the 
limit  on  receiving  federally-funded 
assistance  for  60  or  more  months;  and 

(C)  Were  granted  appropriately,  in 
accordance  with  the  criteria  specified  at 
§  270.30  of  this  chapter. 

(iii)  If  a  State  fails  to  meet  the  criteria 
specified  for  "good  cause  domestic 
violence  waivers"  at  8  270.30  of  this 
chapter  or  any  of  the  other  conditions  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
Secretary  will  not  grant  reasonable 
cause  under  paragraph  (b)(1)  of  this 
section. 

$274.10    Must  States  do  computer 
matching  of  data  records  under  lEVS  to 
verify  recipient  informatlon7 

(a)  States  must  meet  the  requirements 
of  lEVS  pursuant  to  section  1137  of  the 
Act  and  request  the  following 
information  from  the  Internal  Revenue 
Service  (IRS),  the  State  Wage 
Information  Collections  Agencies 
(SWICA),  the  Social  Security 
Administration  (SSA),  and  the 
Immigration  and  Naturalization  Service 
(INS): 

(1)  IRS  unearned  income; 

(2)  SWICA  employer  quarterly  reports 
of  income  and  unemployment  insurance 
benefit  payments: 

(3)  IRS  earned  income  maintained  by 
SSA;  and 

(4)  Immigration  status  information 
maintained  by  the  INS.  (States  may 
request  a  waiver  of  this  match  under  the 
authority  of  42  U.S.C.  1320-1327,  note.) 

(b)  The  requirements  at  §§  205.51 
through  205.62  of  this  chapter  also 
apply  to  the  TANF  EEVS  requirement. 

$274.11    How  much  is  the  penalty  for  not 
participating  In  IEVS7 

If  we  determine  that  the  State  has  not 
complied  with  the  requirements  of 
8  274.10,  we  will  reduce  the  SFAG 
payable  for  the  immediately  succeeding 
fiscal  year  by  two  percent  of  the 
adjusted  SFAG  unless  the  State 
demonstrates  to  o\u  satisfaction  that  it 
had  reasonable  cause  or  we  approve  a 
corrective  compliance  plan  pursuant  to 
§§  272.5  and  272.6  of  this  chapter. 


$274.20    What  heppens  If  a  State  sanctions 
a  single  parent  of  a  cMM  under  six  who 
cannot  gel  needed  chHd  care? 

(a)  If  we  determine  that  a  State  has  not 
complied  with  the  requirements  of 
8  271.15  of  this  chapter,  we  will  reduce 


the  SFAG  payable  to  the  State  by  no 
more  than  five  percent  for  the 
immediately  succeeding  fiscal  year 
unless  the  State  demonstrates  to  our 
satisfaction  that  it  had  reasonable  cause 
or  we  approve  a  corrective  action  plan 
pursuant  to  88  272.5  and  272.6  of  this 
chapter. 

(b)  We  will  impose  the  maximum 
penalty  if: 

(1)  The  State  does  not  have  a 
statewide  process  in  place  that  enables 
fomilies  to  demonstrate  that  they  have 
been  unable  to  obtain  child  care;  or 

(2)  There  is  a  pattern  of  substantiated 
complaints  from  parents  or 
organizations  verifying  that  a  State  has 
reduced  or  terminated  assistance  in 
violation  of  this  requirement. 

(c)  We  will  impose  a  reduced  penalty 
if  the  State  demonstrates  that  the 
violations  were  isolated  or  that  they 
affected  a  minimal  number  of  families. 

$274.30   What  procedures  exist  to  ensure 
oeoperadon  with  the  child  support 
enfofcement  requliemenU? 

(a)  The  State  (the  IV-A  agency)  must 
refer  all  appropriate  individuals  in  the 
family  of  a  child,  for  whom  paternity 
has  not  been  established  or  for  whom  a 
child  support  order  needs  to  be 
established,  modified  or  enforced,  to  the 
child  support  enforcement  agency  (the 
IV-D  agency).  Those  individuals  must 
cooperate  in  establishing  paternity  and 
in  establishing,  modifying,  or  enforcing . 
a  support  order  with  respect  to  the 

child. 

(b)  If  the  rV-D  agency  determines  that 
an  individual  is  not  cooperating,  and 
the  individual  does  not  qualify  for  a 
good  cause  or  other  exception 
established  by  the  State  in  accordance 
with  section  454(29)  of  the  Act,  then  the 
rV-D  agency  must  notify  the  FV-A 
agency  promptly. 

(c)  The  IV-A  agency  must  then  take 
appropriate  action  by; 

fl)  Deducting  from  the  assistance  that 
would  otherwise  be  provided  to  the 
femily  of  the  individual  an  amount 
equal  to  not  less  than  25  percent  of  the 
amount  of  such  assistance;  or 

(2)  Denying  the  femily  any  assistance 
under  the  program. 

$274.31    What  happens  if  a  Stale  does  not 
con^ly  with  the  IV-0  sanction 
requirement? 

(a)(1)  If  we  find,  for  a  fiscal  year,  that 
the  State  IV-A  agency  did  not  enforce 
the  penalties  against  recipients  required 
under  8  274.30(c),  we  will  reduce  the 
SFAG  payable  for  the  next  fiscal  year  by 
one  percent  of  the  adjusted  SFAG. 

(2)  Upon  a  finding  for  a  second  fiscal 
year,  we  will  reduce  the  SFAG  by  two 
percent  of  the  adjusted  SFAG  for  the 
following  year.  • 
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(3)  A  third  or  subsequent  finding  will 
result  in  the  niavimiiiiT  penalty  of  five 
percent 

(b)  We  will  not  impose  a  penalty  if  the 
State  demonstrates  to  our  satisfaction 
that  it  had  reasonable  cause  or  we 
approve  a  corrective  compliance  plan 
pursuant  to  88  272.5  and  272.6  of  this 
chapter. 


Ha 


not 


$274.40   Whai 
lapsy  a  Fadsral  loan? 

(a)  If  a  State  fails  to  repay  the  amount 
of  principal  and  interest  due  at  any 
point  under  a  loan  agreement: 

(1)  The  entire  outstanding  loan  * 
balance,  plus  all  accumulated  interest, 
becomes  due  and  payable  immediately; 
and 

(2)  We  will  reduce  the  SFAG  payable 
for  the  inunediately  succeeding  fiscal 
year  quarter  by  the  outstanding  loan 
amount  plus  interest 

(b)  Neither  the  reasonable  cause 
provisions  at  8  272.5  of  this  chapter  nor 
the  corrective  compliance  plan 
provisions  at  8  272.6  of  this  chapter 
apply  when  a  State  fails  to  repay  a 
Fedoalloan. 

I274J0   Whalhappen8K,inafl8ealys«. 
a  SMa  Maa  not  aapvidt  aMi  Nsowii 
Midi,  an  amount  aquri  ID  the  faduedon  10 
I  SFAG  laeulllini  from  a 


(a)  We  will  assess  a  pmalty  of  no 
more  than  two  percent  of  die  adjusted 
SFAG  plus  the  amount  equal  to  the 
diffsrence  between  the  amount  the  Stete 
was  required  to  expend  and  the  amoimt 
it  actually  expended  in  the  fiscal  year. 

(1)  We  will  take  the  full  two  peicait 
of  the  adjusted  SFAG  plus  the  amount 
the  Stete  was  required  to  expend  if  the 
Stete  made  no  additional  expenditures 
to  compensate  for  reductions  to  ite 
adjustml  SFAG  resulting  from  penalties. 

(2)  We  will  reduce  the  pmcentage 
portion  of  the  penalty  if  the  Stete  has 
expended  some  of  tbie  amount  retpiired. 
In  such  case,  we  will  caladate  the 
applicable  peromt  by  multiplying  the 
percentage  of  the  raquiied  expenditures 
actually  made  in  the  fiscal  year  by  two 
percent 

(b)  The  reesonable  cause  and 
corrective  compliance  plan  provisions 
at  88  272.4,  272.5,  and  272.8  of  this 
chapter  do  not  apply  to  this  penalty. 

(c)  Stete  expenditures  that  are  used  to 
replace  reductions  to  the  SFAG  as  the 
result  of  TANF  penalties  must  be  used 
for  expenditures  made  under  the  Stete 
TANF  program,  not  vmder  "separate 
Stete  programs." 


Subpart  B— What  aro  the  Funding 
RaqulranMnts  for  the  Conthiganey 
Fund? 

$274.70   Whstftmdingreatricllona  apply  to 
the  use  of  contingency  funds? 

(a)  Contingency  funds  are  available  to 
a  Stete  only  if  expenditures  by  the  Stete. 
excluding  all  Federal  funds  but  the 
contingency  funds,  exceed  the  Stele's 
historic  Stete  expenditures. 

(b)  The  maximum  amount  payable  to 
a  Stete  in  a  fiscal  year  may  not  exceed 
an  amoimt  equal  to  V12  times  20  percent 
of  that  State's  SFAG  for  that  fiscal  year, 
multiplied  by  the  number  of  eligible 
months  for  which  the  Stete  has 
requested  contingency  funds. 

100 


$274.71 


(aUl)  The  Stete  historic  Stete 
expenditures,  the  MOE  level,  include 
the  Stete  share  of  expenditures  for 
AFDC  benefit  payments,  administration. 
FAKOS.  EA,  and  the  JOBS  programs  for 
FY  1994. 

(2)  We  Mrill  use  the  same  date  sources 
and  date.  i.e.,  April  28, 1995.  that  we 
used  to  determine  the  TANF  MOE  levels 
for  FY  1994.  We  will  exclude  the  State 
share  of  expenditures  from  the  former 
IV-A  child  care  progranu  (AFDC/JOBS, 
Transitional  and  At-Risk  child  care)  in 
the  calculation. 

(b)  We  will  reduce  a  State's  MOE  level 
for  the  Contingency  Fund  by  the  same 
percentage  that  we  reduce  the  TANF 
MOE  level  for  any  fiscal  year  in  whidi 
the  State's  SFAG  armual  allocation  is 
reduced  to  provide  funding  to  Tribal 
grantees  operating  a  Trttml  TANF 
program. 

$274w72    For 


Qualifying  Stete  expenditures  are 
expenditures  of  Stete  funds  made  in  the 
Stete  TANF  program,  excluding  child 
care  expenditures. 


$274.73 
quMiymgi 

The  r^ulations  at  88  273.2  (esrcept  for 
S273.2(aX2}).  273.4,  and  273.6  of  this 
ch^>tflr  q>ply. 

$S74.74   wrhsnmuataSlalsramIt 


(a)  A  State  may  retain  ite  contingency 
funds  only  if  it  matches  them  with  the 
expenditure  of  Stete  funds  above  a 
specified  MOE  level.  If  the  amoimt  of 
contingency  funds  paid  to  a  Stete  for  a 
fiscal  year  exceeds  the  amount  equal  to 
qualifying  State  expenditures  (as 
defined  at  $  274.72),  plus  contingucy 


funds,  minus  the  MOE  level,  multiplied 
by  the  Federal  Medical  Assistance 
Percentage  (FMAP),  then  multiplied  by 
Via  times  the  number  of  months  the 
State  received  contingency  funds,  then 
such  excess  amount  must  be  remitted. 

(b)  If  a  State  does  not  meet  its  MOE 
requirement,  all  contingency  funds  paid 
to  a  Stete  for  a  fiscal  year  must  be 
remitted. 

(c)  If  reqiiired  to  remit  funds,  the  Stete 
must  remit  all  (or  a  portion)  of  the  funds 
paid  to  it  for  a  fiscal  year  within  one 
yeer  after  it  has  failed  to  meet  either  the 
Food  Stamp  trigger  or  the 
Unemployment  trigger  for  three 
consecutive  months. 

$  274.7SWIial  adfon  wM  iss  talis  M  a  SMS 
Mm  to  remit  haida  as  required? 

(a)  If  a  State  fails  to  remit  funds  as 
required,  we  will  reduce  the  SFAG 
payable  for  the  next  fiscal  year  by  the 
amount  of  funds  not  remitted. 

(b)  A  Stete  may  appeal  this  decision 
as  provided  in  §  272.7  of  this  chapter. 

(c)  The  reasonable  cause  exceptions 
and  corrective  compliance  regutations  at 
88  272.5  and  272.8  of  this  chapter  do  not 
apply  to  this  penalty. 

$274.70    HewwMwe 


Fund 


(a)  Stetes  receiving  contingency  hmds 
for  a  fiscal  year  must  complete  the 
quarterly  TANF  Financial  Report  (or.  as 
applicable,  the  Territorial  Financial 
Rejpoct).  As  part  of  the  fourth  quuter's 
repent,  s  Stete  must  complete  its  annual 
reconciliation. 

(b)  The  TANF  Financial  Report  and 
Stete  reporting  on  expenditures  are 
sul^ect  to  our  review. 

$274.77   Araoentingeneyhindssub|ectto 

I  TANF  fundi? 
As  Fedoal  TANF  funds,  contingracy 
funds  are  subject  to  the  restrictions  and 
prohibitions  in  effect  for  Federal  TANF 
funds.  The  provisions  of  8  273.11  of  this 
chapter  apply. 

Subpart  C— What  Rulaa  Partahi 
SpacMcally  to  the  Spending  Lavala  of 
tna  Taiilluiiaa? 


$274J0   IfaTafrtloryi 
Orani  fundSk  tetial  funds  muat  It  eapend? 
(a)  If  a  Territory  receives  Matching 
Grant  funds  under  section  1108(b)  of  the 
Act,  it  must 

(1)  Contribute  25  percent  of 
expenditures  funded  under  the 
Matching  Grant  for  tide  IV-A  or  tide 
IV-E  expenditures: 

(2)  Expend  up  to  100  percent  oT  the 
amount  of  historic  expenditures  for  FY 
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1995  for  the  AFDC  program  (including 
administrative  costs  and  FAMIS),  the 
EA  program,  and  the  JOBS  program;  and 

(3)  Expend  up  to  100  percent  of  the 
amount  of  the  Family  Assistance  Grant 
annual  allocation  using  Federal  TANF, 
title  IV-E  funds  and/or  Territory-only 
funds. 

(b)  Territories  may  not  use  the  same 
Territorial  expenditures  to  satisfy  the 
requirements  of  paragraph  (a)  of  this 
section. 

f  274.81    What  expendWur—  qualify  for 
Terrttortes  to  meet  ttie  Matching  Grant  MOE 

requkamant? 

To  meet  the  Matching  Grant  MOE 

requirements.  Territories  may  count: 

(a)  Territorial  expenditiires  made 
pursuant  to  §§  273.2,  273.3,  273.4.  and 
273.6  of  this  chapter  that  are 
commingled  with  Federal  TANF  funds 
or  made  under  a  segregated  TANF 
program:  and 

(b)  Territorial  expenditures  made 
pursuant  to  the  regidations  at  45  CFR 
parts  1355  and  1356  for  the  Foster  Care 
and  Adoption  Assistance  programs  and 
section  477  of  the  Act  for  the 
Independent  Living  program. 

1274.82    What  axpandlturaa  qualify  for 
maating  the  Matching  Grant  FAG  amount 
raquli  aiiiaiit  t 

To  meet  the  Matching  Grant  FAG 
amoimt  requirement,  Territories  may 
count: 

(a)  Expenditures  made  with  Federal 
TANF  funds  pursuant  to  §  273.11  of  this 

chapter 

(b)  Exi>enditure8  made  pursuant  to 
§§  273.2,  273.3,  273.4,  and  273.6  of  this 
chapter  that  are  commingled  with 
Federal  TANF  funds  or  made  under  a 
segregated  TANF  program; 

(c)  Amounts  transferred  from  TANF 
funds  pursuant  to  section  404(d)  of  the 
Act;  and 

(d)  The  Federal  and  Territorial  shares 
of  expenditiires  made  pursuant  to  the 
regulations  at  45  CFR  parts  1355  and 
1356  for  the  Foster  Care  and  Adoption 
Assistance  programs  and  section  477  of 
the  Act  for  the  Independent  Living 
program. 

{274J3    HowwIUwaknowifaTannory 
failed  to  meat  the  Matching  Grant  funding 
raquiiemanta  at  f  274  JO? 

We  will  require  the  Territories  to 
report  the  expenditures  required  by 
§274.80  (a)(2)  and  (a)(3)  on  die 
quarterly  Territorial  Financial  Report 

{274.84    wrtnt  will  we  do  if  a  Tarrftory  faila 
to  meat  the  Matching  Grant  funding 
raquiramants  at  {  274.807 

If  a  Territory  does  not  meet  the 
requirements  at  either  or  both  of 
§  274.80  (a)(2)  and  (a)(3).  we  will 


disallow  all  Matching  Grant  funds 
received  for  the  fiscal  year. 

$274.85    What  rights  of  appeal  are 
available  to  the  Tarrttoriaa? 

The  Territories  may  appeal  our 
decisions  to  the  Departmental  Appeals 
Board  In  accordance  with  our 
regulations  at  part  16  of  this  tide  if  we 
decide  to  take  disallowances  under 
1108(b). 

PART  275— DATA  COLLECTION  AND 
REPORTING  REQUIREMENTS 

Sec. 

275. 1  What  does  this  part  cover? 

275.2  What  definitions  apply  to  this  part? 

275.3  What  reports  must  the  State  file  on  a 
quarterly  basis? 

275.4  When  are  quarterly  reports  due? 

275.5  May  States  use  sampling? 

275.6  Must  SUtes  file  reporU 
electronically? 

275.7  How  will  we  determine  if  the  State  is 
meeting  the  quarterly  reporting 
requirements? 

275.8  Under  what  cinnimstances  will  a 
Sute  be  subject  to  a  reporting  penalty  for 
failure  to  submit  quarterly  reports? 

275.9  What  information  must  the  Sute  file 
annually? 

275.10  When  are  annual  reports  due? 

Aatikarily:  42  U.S.C  603.  605.  607,  609, 
611,  and  613. 

{275.1    What  doaa  Ihia  part  cover? 

(a)  This  part  explains  how  we  wlU 
collect  the  information  required  by 
section  411(a)  of  the  Act  (data  collection 
and  reporting);  the  information  required 
to  implement  section  407  of  the  Act 
(work  participation  requirements),  as 
authorized  by  section  411(a)(l)(A)(xii); 
the  information  required  to  implement 
section  409  (penalties),  section  403 
(grants  to  States),  section  405 
(administrative  provisions),  section 
411(b)  (report  to  Congress),  and  section 
413  (reseuch  and  annual  rankings);  and 
the  data  necessary  to  carry  out  our 
financial  management  and  oversight 
responsibUities. 

(b)  This  part  describes  the  information 
in  the  quarterly  and  annual  reports  that 
each  State  must  file,  as  follows: 

(1)  The  case  record  information 
(disaggregated  and  aggregated)  on 
individuals  and  families  in  the  quarterly 
TANF  Data  Report; 
A  (2)  The  expenditure  data  in  the 
quarterly  TANF  Financial  Report  (or.  as 
applicable,  the  Territorial  Financial 
Riaport); 

(3)  The  annual  information  related  to 
definitions  and  expendit\ires  that  must 
be  filed  with  the  fotuth  quarter 
Financial  Report;  and 

(4)  The  annual  information  on  State 
programs  and  performance  for  the  report 
to  Congress. 


(c)  If  a  State  claims  MOE  expenditures 
imder  a  separate  State  program,  this  part 
specifies  the  circumstances  imder 
which  the  State  must  collect  and  report 
case-record  information  on  individuals 
and  families  served  by  the  separate  State 
program. 

(d)  This  part  describes  when  reports 
are  tiue,  how  we  will  determine  if 
reporting  requirements  have  been  met. 
and  how  we  will  apply  the  statutory 
penalty  for  failure  to  file  a  timely  report 
It  also  specifies  electronic  filing  and 
sampling  requirements.* 

{275.2    What  dafinitlona  apply  to  thia  part? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  general  TANF 
definitions  at  §  270.30  of  this  chapter 
apply  to  this  part. 

(b)  For  data  collection  and  reporting 
purposes  only,  TANF  family  means: 

(1)  All  individuals  receiving 
assistance  as  part  of  a  family  imder  the 
State's  TANF  or  separate  State  program; 
and 

(2)  The  following  additional  persons 
living  in  the  household,  if  not  included 
under  paragraph  (b)(1)  of  this  section: 

(i)  Parent(s)  or  caretaker  relative(s)  of 
any  minor  child  receiving  assistance; 

(ii)  Minor  siblings  of  any  child 
receiving  assistance;  and 

(iii)  Any  person  whose  Incomes  or 
resources  woidd  be  counted  in 
determining  the  family's  eligibility  for 
or  amount  of  assistance. 

{27S.3    Whatiaportamuatlha Stale fHa on 
a  quarlarty  baala? 

(a)  QuarteHy  reports.  Each  State  must 
collect  on  a  monthly  basis,  and  file  on 
a  quazterly  basis,  the  data  specified  in 
the  TANF  Data  Report  and  the  TANF 
Financial  Report  (or.  as  applicable,  the 
Territorial  Financial  Report).  Under  the 
circumstances  described  in  paragraph 
(d)(1)  of  this  section,  the  State  must 
collect  and  file  the  data  specified  in  the 
TANF-MOE  Data  Report 

(b)  TANF  Data  Report.  The  TANF 
Data  Report  consists  of  three  sections. 
Two  sections  contain  disaggregated  data 
elementa  and  one  section  contains 
aggregated  data  elranenta. 

(1 )  TANF  Data  Report:  Disag^egated 
Data — Sections  one  and  two.  Each  State 
mtist  file  disaggregated  information  on 
families  receiving  TANF  assistaace 
(section  one)  and  families  no  longer 
receiving  TANF  assistance  (section 


>  The  Appendices  contain  the  specific  daU 
elements  in  the  quarterly  Data  Rejxjrt  and  the 
quatteriy  Financial  Report.  ■■  well  as  tlM 
instructions  for  filing  thaae  reports.  The 
Appendices  also  contain  a  summary  of  the 
applicable  sampling  specifications  and  tliree 
reference  tables  that  summaria*  the  statutory  basis 
and  rationale  for  coUectiiig  the  data  alamenU  in  the 
Dataltapaft. 
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two).2  These  two  sections  specify 
identifying  and  demographic  data  such 
as  the  individual's  Social  Security 
Number;  and  information  such  as  the 
type  and  amotmt  of  assistance  received, 
educational  level,  employment  status, 
work  participation  activities,  citizenship 
status,  and  earned  and  imeamed 
income.  These  reporte  also  specify  items 
pertaining  to  child  care  and  child 
support.  The  data  requested  cover 
adtdta  (including  non-ctistodial  parenta 
who  are  participating  in  work  activities) 
and  children. 

(2)  TANF  Data  Report:  Aggregated 
Data — Section  three.  Each  State  must 
file  aggregated  information  on^amilies 
receiving,  applyii1|  for,  and  no  longer 
receiving  TANF  assistance.  ^  This 
section  of  the  Report  asks  for  aggregate 
figures  in  the  following  areas:  the  total 
number  of  applications  and  their 
disposition;  the  total  niunber  of 
recipient  families,  adidt  recipienta,  and 
child  recipienta;  the  total  number  of 
births,  out-of-wedlock  births,  and  minor 
child  heads-of-households;  the  total 
nimiber  of  non-custodial  parenta 
participating  in  work  activities;  and  the 
total  amount  of  TANF  assistance 
provided. 

(c)  The  TANF  Financial  Report  (or 
Territorial  Financial  Report).  (1)  Each 
State  must  file  quarterly  expenditure 
data  on  the  State's  use  of  Federal  TANF 
funds.  State  TANF  expenditures,  and 
State  expenditures  of  MOE  funds  in 
separate  State  programs.* 

(2)  In  addition,  each  State  must  file 
annually  with  the  fourth  quarter  TANF 
Financial  Report  (or,  as  applicable,  the 
Territorial  Financial  Report)  definitions 
and  descriptive  information  on  the 
TANF  program  and  descriptive  and 
expenditure-related  information  on  the 
State's  separate  MOE  program  as 
specified  in  §  275.9. 

(3)  If  a  State  makes  a  substantive 
change  in  ita  definition  of  work 
activities,  ita  description  of  transitional 
services  provided  to  families  no  longer 
receiving  assistance  due  to  employment 
imder  the  TANF  program,  or  how  it 
reduces  the  amount  of  assistance  whra 
an  individual  refiises  to  engage  in  work, 
as  specified  in  .§  275.9.  it  must  file  a 
copy  of  the  changed  definition  or 
dmcription  with  the  next  quarterly 
report  The  State  must  also  indicate  the 
enective  date  of  the  change. 

(4)  If  a  State  is  expending  TANF  funds 
received  in  prior  fiscal  years,  it  must  file 
a  separate  quarterly  TANF  Financial 


*  See  AppaodicM  A  and  B  for  the  specific  data 
elements  w  ■>■  pfopnring 

>  Sea  Appendix  C  far  the  specific  daU  elements 
we  are  propoaiiig. 

*See  Appendix  D  for  the  proposed  cooteot  of  the 
TANF  Financial  Rsfwrt. 


Report  (or,  as  applicable.  Territorial 
Financial  Report)  for  each  fiscal  year 
that  provides  Information  on  the 
expenditures  of  that  year's  TANF  funds. 

(5)  Territories  must  report  their 
expenditure  and  other  fiscal  data  on  the 
Territorial  Financial  Report,  as  provided 
at  §  274.85  of  this  chapter,  in  lieu  of  the 
TANF  Financial  Report. 

(d)  TANF— MOE  Data  Report.  (1)  If  a 
State  claims  MOE  expenditures  under  a 
separate  State  program,  it  must  collect 
and  file  similar  disaggregated  and 
aggregated  information  on  families 
receiving  and  families  no  longer 
receiving  assistance  under  the  separate 
State  program  if  it  wishes  to: 

(i)  Receive  a  high  performance  bonus; 

(ii)  Qualify  for  work  participation 
caseload  reduction  credit;  or 

(iii)  Be  considered  for  a  reduction  in 
the  penalty  for  failing  to  meet  the  work 
participation  requirementa. 

(2)  The  TANF-MOE  Data  Report 
consista  of  three  sections.  Two  sections 
contain  disaggregated  data  elementa  and 
one  contains  aggregated  data  elementa.' 
Except  for  data  elementa  that  do  not 
apply  to  individuals  and  families  under 
the  MOE  program,  such  as  time  limita, 
the  data  elementa  in  the  TANF-MOE 
Data  Report  are  the  same  as  those  in  the 
TANF  Data  Report  as  described  in 
paragraph  (b)  of  this  section. 

{275.4    Whan  are  quartartyraporta  due? 

(a)  Each  State  must  file  the  TANF 
Data  Report  and  the  TANF  Financial 
Report  (or,  as  applicable,  the  Territorial 
Financial  Report),  including  the 
addendimi  to  the  fourth  quarter 
Financial  Report,  within  45  days 
following  the  end  of  the  quarter. 

(b)  The  State  may  collect  and  submit 
ita  TANF-MOE  Data  Report  quarteriy  at 
the  same  time  as  it  submita  ita  TANF 
Data  Report,  or  the  State  may  submit 
this  report  at  the  time  it  seeks  to  be 
considered  for  a  high  performance 
bonus,  a  caseload  reduction  credit,  or  a 
reduction  in  the  work  participation  rate 
penalty  as  long  as  the  data  submitted  are 
for  the  full  period  for  which  these 
decisions  vvill  be  made. 

(c)  The  effective  date  for  filing  these 
reporta  depends  on  when  the  State 
implemented  the  TANF  program  as 
follows: 

(1)  If  a  State  implemented  the  TANF 
program  by  January  1, 1997,  the  first 
reporta  cover  the  July-September  1997 
quarter  and  are  due  November  14, 1997. 

(2)  If  a  State  implemented  ita  TANF 
program  between  Jantiary  1. 1997.  and 
July  1, 1997,  the  first  reporta  cover  the 
period  that  begins  six  months  after  the 


date  of  implementation  and  are  due  45 
days  following  the  end  of  Uie  appUcable 
quarter. 


{275.5    May  States  use  sampling? 

(a)  Each  State  may  report  the 
disaggregated  data  in  the  TANF  Data 
Report  and  in  die  TANF-MOE  Data 
Report  on  all  recipient  families  or  on  a 
sample  of  families  selected  through  the 
use  of  a  scientifically  acceptable 
sampling  method  that  we  have 
approved.  States  may  not  use  a  sample 
to  generate  the  segregated  data." 

(b)  "Scientifically  acceptable 
sampling  method"  means  a  probability 
sampling  method  in  which  every 
sampling  unit  in  the  population  has  a 
known,  non-zero  chance  to  be  included 
in  the  sample  and  our  sample  size 

•  requirementa  are  met. 

{27S.6    Muat  Stales  file 
alactronlcaily? 

Each  State  must  file  all  quarterly 
reports  (i.e.,  the  TANF  Data  Report,  the 
TANF  Financial  Report  (or,  as 
applicable,  the  Territorial  Financial 
Report),  and  the  TANF-MOE  Data 
Report)  electronically,  based  on  format 
specifications  that  we  will  provide. 

{275.7    How  WIN  we  datarmlna  if  the  Stale 
**  "T?!"?  *'^  quarterly  raporting 
laqutfamanta? 

(a)  Each  State's  quarterly  reports  (the 
TANF  Data  Report,  die  TANF  Financial 
Report  (or  Territorial  Financial  Report), 
and  the  TANF-MOE  Data  Report)  must 
be  complete  and  accurate  and  filed  by 
the  due  date. 

(b)  For  a  disaggregated  data  report,  "a 
complete  and  accurate  report"  means 
that: 

(1)  The  reported  data  accurately 
reflect  information  available  to  the  State 
in  ita  case  recortis,  financial  records, 
and  automated  data  systems; 

(2)  The  data  are  free  from 
computational  errors  and  are  internally 
consistent  (e.g.,  items  that  should  add  to 
totals  do  so); 

(3)  The  data  are  reported  for  all 
elementa  (i.e.,  no  data  are  missing); 

(4)(i)  The  data  are  provided  for  all 
families;  or 

(ii)  If  the  State  opta  to  use  sampling, 
the  dab)  are  provided  for  all  families 
selected  in  a  sample  that  meete  the 
minimum  sample  size  requirementa 
(except  for  families  listed  in  error);  and 

(5)  Where  estimates  are  necessary 
(e.g.,  some  tjrpes  of  assistance  may 
require  cost  estimates),  the  State  uses 
reasonable  methods  to  develop  these 
estimates. 


^  See  Appendices  E  tlirough  G  for  the  propoeed 
raporting  requironanla. 


'See  Appendix  H  for  a  summary  of  the  applicable 
sampling  specifications. 


62200 


Federal  Register  /  Vol.  62.  No.  224  /  Thursday.  November  20.  1997  /  Proposed  Rules 


(c)  For  an  aggregated  data  report,  "^ 
complete  and  accurate  report"  means 

that: 

(1)  The  reported  data  accurately 
reflect  infbnnation  available  to  the  State 
in  its  case  records,  financial  records, 
and  automated  data  systems; 

(2)  The  data  are  free  from 
computational  errors  and  are  internally 
consistent  (e.g..  items  that  should  add  to 
totals  do  so); 

(3)  The  data  are  reported  for  all 
applicable  elements;  and 

(a]  Monthly  totals  are  unduplicated 
counts  for  all  families  (e.g..  the  number 
of  families  and  the  number  of  out-of- 
wedlock  births  are  unduplicated 
counts). 

(d)  For  the  TANF  Financial  Report 
(or.  as  applicable,  the  Territorial 
Financial  Report),  "a  complete  and 
accurate  report"  means  that: 

(1)  The  reported  data  accurately 
reflect  information  available  to  the  State 
in  its  case  records,  financial  records, 
and  automated  data  systems; 

(2)  The  data  are  free  from 
computational  errors  and  are  internally 
consistent  (e.g.,  items  that  should  add  to 
totals  do  so); 

(3)  The  data  are  reported  for  all 
applicable  elements;  and 

(a)  All  expenditures  have  been  made 
in  accordance  with  §  g2.20(a)  of  this 

title. 

(e)  We  will  review  the  data  filed  in 
the  quarterly  reports  to  determine  if 
they  meet  these  standards.  In  addition, 
we  will  use  audits  and  reviews  to  verify 
the  accuracy  of  the  data  filed  by  the 
States. 

(f)  States  must  maintain  records  to 
adequately  support  any  report  in 
accordance  with  §92.42  of  this  title. 

§275.8  Under  wtmcirouinalances  will  a 
Slate  be  sublact  to  a  reporting  penalty  for 
lailure  to  submit  quarterty  report*? 

(a)  We  will  impose  a  reporting  penalty 
imder  §  272.1(a)(3)  of  this  chapter  if: 

(1)  A  SUte  fails  to  file  the  TANF  Data 
Report  and  the  TANF  Financial  Report 
(or,  as  applicable,  the  Territorial 
Financial  Report)  on  a  timely  basis; 

(2)  The  disaggregated  data  in  the 
TANF  Data  Report  is  not  accurate  or 
does  not  include  all  the  data  required  by 
section  411(a)  of  the  Act  (other  than 
section  411{a)(l)(A)(xii)  of  the  Act)  or 
those  nine  additional  elements 
necessary  to  carry  out  the  data 
collection  system  requirements; 

(3)  The  aggregated  data  in  the  TANF 
Data  Report  does  not  include  complete 
and  acciuate  information  on  the  data 
elements  required  by  section  411(a)  of 
the  Act  and  the  data  elements  necessary 
to  carry  out  the  data  collection  system 
requirements  and  verify  and  validate 
disaggregated  data; 


(4)  The  TANF  Financial  Report  (or.  as 
applicable,  the  Territorial  Financial 
Report)  does  not  contain  complete  and 
accurate  information  on  total 
expenditiu«s  and  expenditures  on 
administrative  costs  and  transitional 
services;  or 

(5)  The  addendum  to  the  fourth 
quarter  TANF  Financial  Report  (or.  as 
applicable,  the  Territorial  Financial 
Report)  does  not  contain  the 
information  required  under  §§  271.22. 
271.24,  and  274.1  of  this  chapter  on 
families  excluded  frt)m  the  calculations 
in  those  sections  because  of  the  State's 
definition  of  families  receiving 
assistance;  the  definition  of  work 
activities;  and  the  description  of 
transitional  services  provided  by  a  State 
to  families  no  longer  receiving 
assistance  due  to  employment. 

(b)  We  will  not  apply  the  reporting 
penalty  to  the  TANF-MOE  Data  Report. 
the  annual  program  and  performance 
report  specified  in  §  275.9.  or  other 
information  on  individuals  and  fomilies 
required  by  section  411(b)  of  the  Act. 

(c)  If  we  determine  that  a  State  meets 
one  or  more  of  the  conditions  set  forth 
in  paragraph  (a)  of  this  section,  we  wrill 
notify  the  State  that  we  intend  to  reduce 
the  SFAG  payable  for  the  immediately 
succeeding  fiscal  year. 

(d)  We  will  not  impose  the  penalfy  at 
§  272.1(a)(3)  of  this  chapter  if  the  State 
files  the  complete  and  accurate  reports 
before  the  end  of  the  fiscal  quarter  that 
immediately  succeeds  the  fiscal  quarter 
for  which  the  reports  were  required. 

(e)  If  the  State  does  not  file  all  reports 
as  required  by  the  end  of  the 
immediately  succeeding  fiscal  quarter, 
the  penalty  provisions  of  §§  272.4 
through  272.6  of  this  chapter  will  apply. 

(f)  For  each  quarter  for  which  the 
State  fails  to  meet  a  reporting 
requirement,  we  will  reduce  the  SFAG 
payable  by  an  amount  equal  to  four 
percent  of  the  adjusted  SFAG. 

§275.9    What  infonnation  muet  the  Stale 
file  anniielly7 

(a)  Each  State  must  file  annually,  as 
an  addendum  to  the  fourth  quarter 
TANF  Financial  Report  (or.  as 
applicable,  the  Territorial  Financial 
Report),  the  following  definitions  and 
infonnation  with  respect  to  the  TANF 
program  for  that  year 

(1)  The  number  of  femilies  excluded 
from  the  calculations  at  §§  271.22. 
271.24.  and  274.1  of  this  chapter 
because  of  the  State's  definition  of 
fiamilies  receiving  assistance,  together 
with  the  basis  for  such  exclusions; 

(2)  The  State's  definition  of  each  work 
activity; 

(3)  A  description  of  the  transitional 
services  provided  to  families  no  longer 


receiving  assistance  due  to  employment; 
and 

(4)  A  description  of  how  a  State  will 
reduce  the  amoimt  of  assistance  payable 
to  a  family  when  an  individual  refuses 
to  engage  in  woik  without  good  catise. 

(b)  Each  State  must  also  file  with  the 
fourth  quarter  TANF  Financial  Report 
(or.  as  applicable,  the  Territorial 
Financial  Report)  the  information  on 
separate  State  MOE  programs  for  that 
year  specified  at  §  273.7  of  this  chapter.' 

(c)  Each  State  must  file  an  aimual 
program  and  performance  report  that 
provides  information  about  the 
chEuacteri^tics  and  achievements  of 
each  State  program;  the  design  and 
operation  of  the  progAn;  the  services, 
benefits,  assistance  provided;  the 
eligibility  criteria;  and  the  extent  to 
which  the  State  has  met  its  goals  and 
objectives  for  the  program.  Each  State  * 
may  also  include  a  dwcription  of  any 
unique  features,  accomplishments, 
innovations,  or  additional  information 
appropriate  for  the  Department's  aimual 
report  to  Congress. 

§275.10   When  are  annual  report*  due? 

(a)  The  annual  report  of  State 
definitions  and  expenditures  required 
by  §  275.9  (a)  and  (b)  is  due  at  the  same 
time  as  the  fourth  quarter  TANF 
Financial  Report  (or.  as  applicable,  the 

Territorial  Financial  Report). 

(b)  The  annual  program  and 
perfbrmance  report  to  meet  the 
requirements  of  section  411(b)  of  the 
Act  (report  to  Congress)  is  due  90  days 
after  the  end  of  the  fiscal  year.  The  Bat 
report,  covering  FY  1997,  is  due 
December  30, 1997. 

Note:  The  following  appendixes  will  not 
appear  in  the  Code  of  Federal  Regulations. 

AppendioM 

Appendix  A— Proposed  TANF  DaU  Report- 
Section  One  (Disaggregated  DaU 
Collection  for  Families  Receiving 
Assistance  under  the  TANF  Program) 

Appendix  B— Proposed  TANF  Data  Report- 
Section  Two  (Disag^egated  DaU 
Collection  for  Families  No  Longer 
Receiving  Assistance  under  the  TANF 
Program) 

Appendix  C— Propooed  TANF  DoU  Report- 
Section  Three  (Aggregated  DaU 
Collection  for  Families  Applying  for. 
Receiving,  and  No  Longer  Receiving 
Assistance  imder  the  TANF  Program) 

Appendix  D— Proposed  TANF  Financial 
Report  and  Fourth  Quarter  Addendum 

Appendix  E— Proposed  TANF  MOE  DaU 

Report— Section  One  (Disaggregated  DaU 
Collection  for  Families  Receiving 
Assistance  under  the  Separate  SUte 
Programs) 


'  Sea  Section  3  of  Appendix  D  for  the  specific 
infonnation  we  ore  proposing  to  collect. 
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Appendix  F— Proposed  TANF  MOE  DaU 
Report— Section  Two  (Disaggregated 
DaU  Collection  for  Families  No  Longer 
Receiving  Assistance  under  the  Separate 
SUte  Programs) 

Appendix  C— Proposed  TANF  MOE  DaU 
Report — Section  Three  (Aggregated  DaU 
Collection  for  Families  Receiving 
Assistance  luder  the  Separate  Sute 
Programs) 

Appenctix  H— Samplii>g  Specifications 

Appendix  I — SUtutory  Reference  Table  for 
Appendix  A 

Appendix ) — SUtutory  Refiarence  Table  for 
Appendix  B 

Appendix  K — Statutory  Reference  Table  for 
Appendix  C 

Appendix  A— TANF  Data  Report- 
Section  One-^)i8aggregated  Data 
Collection  for  Families  Receiving 
Assistance  Under  die  TANF  Pro-am 

Instructions  and  Definitions 

Genera/  Inttruction:  The  Sute  agency  or 
Tribal  grantee  should  collect  and  report  daU 
for  each  daU  element,  unless  explicitly 
instructed  to  leave  the  field  blank. 

1.  State  FIPS  Cktde:  Enter  your  two-digit 
SUte  code  from  the  foUo%ving  listing.  These 
codes  are  the  standard  codes  used  by  the 
National  Institute  of  Standards  and 
Technology.  THImI  grantees  should  leave  this 
field  blank 


Alabama 

Alaska 

American  Samoa  ... 

Arizona — 

Arkansas 

CaNfomia 

Cotocado 

Connecticut 

Delaware 

District  of  Columbia 

Fkxkla - 

Georgia  ^...t^ — 
Guam  .«._;.._..~_.. 
riawaii  ■■H..»»**M..-*.a 

Idaho .^»..»...._ 

Illinois 

Indiana 

kMVB  — ~ 

Kansas 

Kentucky ^»._.... 

Louisiana :_...... 

Maine 

Maryland 

Massachusetts  — 

Michigan 

Minnesota  

Mississippi .^. 

Montana ~.. 

Nebraska 

Nevada  

New  Hampehire 

NOW  kiofsoy  •••■•■•••••. 
New  Mexico 

Now  lOfK  .............. 

North  Carolina 

North  Dakota ». 

Ohto 

OkbtfKNna 


Code 


01 

02 

60 

04 

05 

06 

06 

09 

10 

11 

12 

13 

66 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 


Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina  .... 

South  Dakota 

Tennessee  

Texas  ..™ —. 

Utah  » -.. 

Vermont  

Virgin  Islands 

Virginia ~..~... 

Washington  .. 

West  Virginia 

Wisconsin 

Wyoming 


Code 


41 
42 
72 
44 
45 
46 
47 
48 
49 
SO 
78 
51 
53 
54 
55 
56 


2.  County  FIPS  Code:  Enter  the  three-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 
of  coimties  and  coimty  equivalenU.  Codes 
were  devised  by  listing  counties 
alphabetically  and  asTig"'"fl  sequentially  odd 
codes  is  available  in  Appendix  F  of  the 
TANF  Sampling  and  SUtistical  Methods 
Manual.  Tribal  grantees  should  leave  this 
field  blank. 

3.  Tribal  Code:  For  Tribal  grantees,  enter 
the  three-digit  Tribal  code  that  represenU 
your  Tribe  (See  Appendix  E  of  the  TANF 
Sampling  and  SUtistical  Methods  Manual  for 
a  complete  listing  of  Tribal  Codes).  Sute 
agencies  should  leave  this  field  blanL 

4.  Reporting  Month:  Enter  the  four-digit 
year  and  two-digit  month  code  that  identifies 
the  year  and  month  for  which  the  daU  are 
being  reported. 

5.  Strattixn: 

Guidonce.- All  TANF  families  selected  in 
the  sample  from  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratum  codes  may  range  from  "00"  to  "99." 
SUtes  and  Tribes  with  stratified  samples 
should  provide  the  AC  F  Regional  Office  with 
a  listing  of  the  numeric  codes  utilized  to 
identify  any  stratification.  If  a  SUte  or  Tribe 
opts  tp  provide  daU  for  iU  entire  caseload, 
enter  the  same  stratum  code  (any  two-digit 
number)  for  each  TANF  femily. 

Instruction:  Enter  the  two-<hgit  stratum 
code. 

Family-Level  Data 

Definition:  For  reporting  purposes,  the 
TANF  femily  means  (a)  all  individuals 
receiving  assistance  as  part  of  a  femily  under 
the  SUte's  TANF  Program;  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  refetive(8)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  (including  imbom 
children)  of  any  child  receiving  assistance; 
and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
hmily's  eligibitity  for  or  amount  of 
assistance. 

6.  Ciise  Number— TANF: 

Guidance:  If  the  cose  number  is  less  than 
the  allowable  eleven  characters,  a  SUte  may 
use  lead  zeros  Ito  fill  in  the  number. 

Instruction:  Eater  the  number  assigned  by 
the  SUU  agency  or  Tribal  gront^  to  uniquely 


identify  the  case  after  formal  approval  to 
receive  assistance. 

7.  ZIP  Code:  Enter  the  five-digit  ZIP  code 
for  the  TANF  femily's  place  of  residence  for 
the  reporting  month. 

8.  Funding  Stream:  For  Sutes  that  bifurcate 
their  caseloads,  enter  the  appropriate  coda 
for  the  funding  stream  used  to  provide 
assistance  to  this  TANF  family.  If  the  SUte 
(Tiibe)  does  not  bifurcate  iU  caseload,  enter 
code  "1." 

IsFimded,  in  whole  or  in  part,  with  Federal 

TANF  block  grant  funds 
2=Funded  entirely  from  SUte-only  funds 

(segregated  Sute  TANF  program)  which 

are  subject  to  TANF  rtiles. 

9.  Disposition: 

Guidance:  A  family  that  did  not  receive 
any  assistance  for  the  reporting  month  but 
was  listed  on  the  monthly  sample  frame  for 
the  reporting  month  is  "listed  in  error." 
Sutes  ore  to  complete  daU  collection  for  all 
sampled  cases  that  are  not  listed  in  error. 

Instruction:  Enter  one  of  the  following 
codes  for  each  TANF  sampled  case. 
l=DaU  collection  completed 
2=Not  sub^  to  daU  collection/listed  in 
error 

10.  New  Applicant: 

•    Guidance:  A  newly-approved  applicant 
meains  the  cnrrent  reporting  month  is  the  fint 
month  for  which  the  TANF  femily  has 
received  TANF  assistance  (and  thus  has  had 
a  chance  to  be  selected  into  the  TANF 
sample).  This  may  be  either  the  first  month 
that  the  TANF  femily  has  ever  received 
assistance  or  the  first  month  of  a  new  spell 
on  assistance.  A  TANF  femily  that  is 
reinsUted  from  a  suspension  is  not  s  newly,  > 
approved  applicant 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  TANF  femily  is 
a  newly-approved  applicant. 
l=Yes,  a  newly-approved  application 
2^No 

11.  Number  of  Family  Members:  Enter  two 
digiU  that  represent  the  number  of  members 
in  the  femily  receiving  assistance  under  the 
SUto's  (Tribe's)  TANF  Program  during  the 
reporting  month. 

12.  Type  of  Family  for  Work  Participation:. 
Guidance:  This  date  element  will  be  used 

to  identify  the  type  of  family  (i.e.,  the  number 
of  parents  or  care-taker  relatives  in  the  family 
receiving  assistance)  in  order  to  calculate  the 
all  family  and  the  two-parant  family  work 
participation  rates.  A  family  with  a  minor 
child  head-of-household  should  be  coded  as 
either  a  single-parent  femily  or  two-parent 
femily.  whichever  is  appropriate.  A  family 
that  includes  a  disableid  parent  will  not  be 
considered  a  two-parent  family  for  purposes 
of  the  work  participation  rate.  A 
noncustodial  parent,  who  lives  in  the  SUte. 
may  participate  in  work  activities  funded 
under  the  State  TANF  Program  and  receive 
otlier  assistance.  In  order  for  the 
noncustodial  parent  to  participate  in  work 
activities  and  receive  assistance.  (s)he  must 
be  a  member  of  the  eligible  family  receiving 
assistance  and  be  reported  as  part  of  the 
TANF  femily.  However,  it  is  up  to  the  Sute 
to  coruider  whether  a  femily  with  a  non- 
custodial parent  is  a  one-parent  or  two-parent 
femily  for  the  purposes  of  calculating  the 
work  participation  rate. 
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Instruction:  Enter  the  one-digit  code  that 
represents  the  type  of  family  fm  purposes  of 
calculating  the  work  participation  rates. 

'  l=Single-Parent  Family  for  participation  rate 
purposes 

2sTwo-Parent  Family  for  participation  rate 
purposes 

S=No  Parent  Family  for  participation  rate 
purposes  (does  not  include  parents,  cue- 
taker  relatives,  or  minor  child  heads-of- 
household 

13.  Receives  Subsidized  Housing: 
Guidance:  Subsidized  housing  refers  to 

housing  for  which  money  was  piaid  by  the 
Federal,  Stats,  or  Local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  {unily  in  paying  rent.  Two  families 
sharing  living  expenses  does  not  constitute 
subsidized  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  TANF  family 
raoeived  subsidized  housing  for  the  reporting 
month. 

l=Puhlic  housing 
2-HUD  rent  subsidy 
3=Other  rent  subsidy 
4=No  housing  subsidy 

14.  Recaives  Medical  Assistance:  Enter  "I"  * 
if.  for  the  reporting  month,  any  TANF  family 
member  is  eligible  to  receive  [i.e.,  a  certified 
recipient  of)  medical  assistance  under  the 
SUte  plan  approved  under  Title  XIX  or  "2" 

if  no  TANF  family  member  is  eligible  to 
receive  medical  assistance  under  the  State 
plan  approved  under  Title  XIX. 
IsYes.  receives  medical  assistance 
2=No 

15.  Receives  Fcxxi  Stamps:  If  the  TANF 
family  received  Food  Stamps  for  the 
reporting  month,  enter  the  one-digit  code 
indicating  the  type  of  Food  Stamp  Mn«i«t«nr« 
Otherwise,  enter  "4." 

IsYes,  Food  Stamp  coupon  allotment 

2s Yes,  cash 

3= Yes.  wage  subsidy 

4=No 

16.  Amotmt  of  Food  Stamp  Assistance: 
Guidance:  For  situations  in  which  the 

Food  Stamp  household  differs  from  the 
TANF  family,  code  this  element  in  a  manner 
that  most  accurately  reflects  the  resources 
available  to  the  TANF  family. 

Instruction:  Enter  the  TANF  family's 
authorized  dollar  amount  of  Food  Stamp 
assistance  for  the  reporting  month. 

17.  Receives  Subsidized  Child  Can: 
Guidance:  For  the  purpose  of  coding  this 

data  element,  ubsidized  Child  Care  funded 
under  the  Child  Care  and  Development  Fund 
with  funds  that  were  transferred  from  the 
State  TANF  Program  should  be  coded  as  "2." 

Instruction:  If  the  TANF  family  receives 
subsidized  child  care  for  the  reporting 
month,  enter  code  "1".  "2",  "3".  or  "4", 
whichever  is  appropriate.  Otherwise,  enter 
code  "5." 

l=Yes.  funded  under  the  State  (Tribal)  TANF 

Program 
2=  Yes,  funded  under  the  Child  Care  and 

Development  Fund 
3= Yes.  funded  under  another  Federal 

program  (e.g..  SSBC) 


4zYes.  funded  under  a  State.  Tribal,  or  local 

program 
5=No 

18.  Amount  of  Subsidized  Child  Care: 
Guidance:  Subsidized  child  care  means  a 

grant  by  the  Federal,  State  or  Local 
government  to  a  parent  (or  care-taker  refative) 
to  support,  in  part  or  whole,  the  cost  of  child 
care  services  provided  by  an  eligible  provider 
to  an  eligible  child.  The  grant  may  be  paid 
directly  to  the  parent  (or  care-taker  relative) 
or  to  a  child  care  provider  on  behalf  of  the 
parent  (or  care-taker  refative). 

Instruction:  Enter  the  dollar  amount  of 
subsidized  child  care  that  the  TANF  family 
has  received  for  services  in  the  reporting 
month.  If  the  TANF  family  did  not  receive 
any  subsidized  child  care  for  the  reporting 
month,  enter  "00." 

19.  Amount  of  Child  Care  Disregard:  Enter 
the  total  dollar  amount  of  the  TANF  family's 
actual  disregard  allowed  for  child  care 
expenses  during  the  reporting  month.  If  there 
is  no  child  care  disregsird,  enter  "0"  as  the 
amount. 

20.  Aatount  of  Child  Support:  Enter  the 
total  dollar  vahie  of  child  support  received 
on  behalf  of  the  TANF  family  in  the  reporting 
month,  which  iiicludes  arrearages, 
recoupments,  and  pwss-through  amounts 
whether  paid  to  the  State  or  the  family. 

21.  Amount  of  the  Family's  Cash 
Resources:  Enter  the  total  dollar  amount  of 
the  TANF  family's  cash  resources  for  the 
reporting  month. 

Amount  of  Assistance  Received  and  the 
Number  of  Months  that  the  Family  Has 
Received  Each  Type  of  Assistance  under  the 
State  (Tribal)  TANF  Program: 

Guidance:  Assistance  means  every  form  of 
support  provided  to  TANF  families  under  the 
SUte  (Tribal)  TANF  Program  (including  child 
care,  work  subsidies,  and  allowances  to  meet 
living  expenses),  except  for  the  following: 

(1)  services  that  have  no  direct  monetary 
value  to  an  individual  family  and  that  do  not 
involve  implicit  or  explicit  income  support, 
■uch  as  counseling,  case  management,  peer 
support  and  employment  services  that  do  not 
involve  subsidies  or  other  forms  ot  income 
support;  and 

(2)  one-time,  short-term  aasistanca  (i.e., 
assistance  paid  within  a  30-day  period,  no 
more  than  once  in  any  twelve-month  period, 
to  meet  needs  that  do  not  extend  beyond  a 
90-day  period,  such  as  automobile  repair  to 
retain  employment  and  avoid  welfare  receipt 
and  appliance  repair  to  maintnifi  Uving 
arrangements). 

Instruction:  For  each  type  of  assistance 
provided  under  the  Sute's  (Tribal)  TANF 
Program,  enter  the  dollar  amount  of 
assistance  that  the  TANF  family  received  or 
that  was  paid  on  behalf  of  the  TANF  family 
for  the  reporting  month  and  the  number  of 
months  that  the  TANF  family  has  received 
assistance  under  the  SUte's  (Tribe's)  TANF 
program.  If,  for  a  "type  of  assutance",  no 
dollar  amount  of  assistance  was  provided 
during  the  reporting  month,  enter  "0"  aa  the 
amount  If,  for  a  "type  of  assistance",  no 
assistance  has  been  received  (since  the  State 
began  its  TANF  Program)  by  the  TANF 
eligible  family,  enter  "0"  as  the  number  of 
months  of  assistance. 


22.  Cash  and  Cash  Equivalents: 

A.  Amount 

B.  Number  of  Months 

23.  Educational: 

A.  Amount 

B.  Number  of  Months 

24.  Employment  Services: 

A.  Amount 

B.  Number  of  Months 

25.  Work  Subsidies: 

A.  Amount 

B.  Number  of  Months 
2B.  TANF  Child  Care: 

Guidance:  Include  only  the  child  care 
fimded  directly  by  the  State  (Tribal)  TANF 
Program.  Do  not  include  child  care  funded 
under  the  Child  Care  and  Development  Fund, 
even  though  some  of  the  funds  were 
transferred  to  the  CCDF  frpm  the  TANF 
program. 

A.  Amount 

B.  Number  of  Months 

27.  Transportation: 

A.  Amount 

B.  Number  of  Months 

28.  Other  Supportive  Services  and  Special 
Needs,  including  Assistance  with  Meeting 
Home  Heating  and  Air  Conditioning  Costs: 

A.  Amount 

B.  Number  of  Months 

29.  Transitional  Services: 

A.  Amount 

B.  Ntunber  of  Months 

30.  Contributions  to  Individual 
Development  Accounts: 

A.  Amount 

B.  Number  of  Months 

31.  Other 

A.  Amoujtt 

B.  Number  of  Months 

Reason  for  and  Amount  of  Reduction  in 
Assistance.  For  each  reason  for  which  the 
TANF  family  received  a  reduction  in 
assistance  for  the  reptorting  month,  enter  the 
dollar  amount  of  the  reduction  in  assistance. 
Otherwise,  enter  "0." 

32.  Work  Requirements  Sanction 

33.  Family  Sanction  for  an  Aduh  with  No 
High  School  Diploma  or  Equivalent 

34.  Sanction  for  Teen  Parent  not  Attending 
School 

35.  Non-Cooperation  with  Child  Support 

36.  Failure  to  Comply  with  an  Individaal 
Responsibility  Plan 

37.  Other  Sanction 

38.  Recoupment  of  Prior  Overpayment 

39.  Family  Cap 

40.  Reduction  Basid  on  Family  Moving 
into  State  From  Another  State 

41.  Reduction  Based  on  Length  of  Receipt 
of  Assistance 

42.  Other,  Non-sanction 

43.  Waiver  Evaluation  Research  Group: 
Guidance:  In  connection  mth  waiven, 

approved  to  allow  States  to  implement 
Welfare  Reform  Demonstntions,  a  State 
assigned  a  portion  of  its  cases  to  a  research 
group  consisting  of  a  control  group  (aut^ect 
to  the  provisions  of  the  regular,  statutory 
AFDC  program  as  defined  by  prior  Uw)  and 
an  experimental  group  (sub)ect  to  the 
provisioiu  of  the  regiUar.  sUtutory  AFDC 
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program  as  defined  by  prior  law  as  modified 
by  waivers).  A  state  may  choose,  for  the 
purpose  of  completing  impact  analyses,  to 
continue  a  research  group  and  thus  maintain 
applicable  control  and  experimental  group 
treatment  policies  as  they  were  implemented 
imder  their  welfare  reform  demonstration 
(including  prior  law  policies  not  modified  by 
waivers),  even  if  such  policies  are 
inconsistent  with  TANF.  However,  cases 
assigned  to  a  non-experimental  treatment 
group  (i.e.,  not  part  of  the  research  group) 
may  not  apply  prior  faw  policies  inconsistent 
with  TANF  unless  such  policies  are 
specifically  linked  to  approved  waivers. 
Where  a  state  continues  waivers,  but  does  not 
continue  a  research  group  for  impact 
evaluation  purposes,  all  cases  in  the 
demonstration  site  will  be  treated  as  non- 
experimental  treatment  group  cases 
regardless  of  their  origiiml  assignment  a> 
control  or  experimental  cases. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  family's  waiver  evaluation  case 
status. 
BlankaNot  applicable  (no  waivers  apply  to 

this  case) 
l=Contn>l  group  (for  impact  analysis 

purposes) 
2«Experimental  group    - 
3=Non-experimental  treatment  group 

44.  Is  the  TANF  Family  Exempt  ^m  the 
Federal  Time  Limit  Provisions: 

Guidance:  Under  TANF  rules,  an  eligible 
family  that  does  not  include  an  adult  (or 
minor  child  head-of-houaehold)  recipient, 
who  has  received  assistance  for  60  countable 
months,  may  continue  to  receive  assistance. 
A  countable  month  is  a  month  of  assistance 
for  which  the  adult  (or  minor  child  heed-of- 
household)  is  not  exempt  from  the  Federal 
time  limit  provisions.  TANF  rules  provide  for 
two  categories  of  exceptions.  First,  a  family 
which  does  not  include  an  adult  (or  minor 
child  heed-of-household)  who  has  received 
60  cotmtable  months  of  assistance  may  be 
exempt  from  the  accrual  of  months  of 
assistance  (/.«.,  clock  not  ticking).  Second,  a 
family  with  an  adult  (or  minor  child  head- 
of-housefaold),  who  has  received  60 
countable  months  of  assistance  may  be 
exempt  from  termination  of  assistance. 
Exemptions  from  termination  of  assistance 
include  a  hardship  exemption  which  allows 
up  to  20%  of  the  families  to  receive 
assistance  beyond  the  60  month  time  limit. 
In  lieu  of  the  20%  haidafaip  exunptions. 
States  may  choose  to  employ  extension 
policies  prescribed  under  approved  waivers. 

Instruction:  If  the  TANF  family  has  no 
exemption  from  the  Federal  five-yaar  time 
limit,  enter  code  "1."  If  the  TANF  family 
doaa  not  include  an  adult  (or  minor  child 
head-of-houaehold)  who  has  recaived 
assistance  for  60  countable  months  and  u 
exempt  bom  accrual  of  months  of  aasistance 
under  the  Federal  five-year  time  limit  Cor  the 
reporting  month,  enter  "2",  "3",  or  "4", 
whichever  u  approixiate.  If  the  TANF  family 
includes  an  adult  (or  minor  child  head-of- 
houaehold)  who  haa  received  assistance  far 
60  countable  months  and  the  family  fa 
exempt  from  terminatian  of  assfatanca.  enter 


code  "5",  "6",  "7"  or  "8",  whichever  is 
appropriate. 

01=Family  fa  not  exempt  from  Federal  time 
limit. 

Family  does  not  include  an  adult  (or  minor 

child  head-of-household)  who  has  received 

assistance  for  60  countable  months 

02=Yes,  family  is  exempt  from  accrual  of 
months  under  the  Federal  five-year  time 
limit  for  the  reporting  month  because  no 
adult  or  minor  child  head-of-household 
in  eligible  family  receiving  assistance. 

03= Yes.  family  fa  exempt  from  accrual  of 
months  under  the  Federal  five-year  time 
limit  for  the  reporting  month  because 
assistance  to  family  is  funded  entirely 
from  State-only  funds. 

04= Yes,  family  fa  exempt  from  accrual  of 
nranths  under  the  Federal  five-year  time 
limit  for  the  reporting  month  because  the 
family  fa  living  on  an  Indian  country  of 
at  least  1,000  persons  «t  least  50  percent 
of  whose  adults  are  unemployed. 

0S=Ye8,  family  fa  exempt  from  accr\ial  of 
months  under  the  Federal  five-year  time 
limit  for  the  reporting  month  based  on  an 
approved  waiver  policy. 
Family  includes  an  aduh  (or  minor  child 

head-of-household)  who  has  received 

assistance  for  60  countable  month 

06= Yes,  family  is  exempt  from  termination  of 
assistance  under  the  Federal  five-year 
time  limit  for  the  reporting  month 
because  assutance  to  famUy  is  funded 
entirely  from  State-only  funds. 

07=Ye8.  family  fa  exempt  from  termination  of 
assistance  under  the  Federal  five-year 
time  limit  for  the  reporting  month  due  to 
a  temporary  good  cause  domestic 
violence  waiver  (and  an  in^ility  to 
woik). 

OSsYas,  family  fa  exempt  from  termination  of 
assistance  under  the  Federal  five-year 
time  limit  for  the  reporting  month  due  to 
a  hardship  exemption  for  reason  other 
than  domestic  violence. 

09= Yes,  family  is  exempt  from  termination  of 
assistance  under  the  Federal  five-year 
time  limit  for  the  reporting  month 
because  the  adult's  (minor  child  head-of- 
bousehold's)  residence  is  on  an  Indian 
country  of  at  least  1,000  persons  at  least 
SO  percent  of  whose  adults  are 
unemployed. 

10s Yes,  frunily  (including  adulU)  fa  exempt 
from  termination  of  assistance  imder  the 
Federal  five-year  time  limit  for  the 
reporting  month  in  accordance  with 
oxtension  policies  prescribed  imder 
approved  waivers. 

ll=Yaa.  the  childrsn  in  the  frmiily  are 
receiving  assistance  beyond  die  60 
countabki  months  and  the  family  fa 
exempt  from  termination  of  assutance 
imder  the  Federal  five-year  time  limit  for 
the  reporting  month  in  accordance  with 
extension  policies  prescribed  under 
approved  waivers  (i.e.,  adult-only  time 
limit). 

Person-Level  DHa 

Penon-level  data  has  two  sections:  the 
adult  and  minor  child  head-of-household 
characterutic  section  and  the  child 
characteristics  section.  Section  419  of  the  Act 


defines  adult  and  minor  child.  An  adult  fa  an 
individual  that  fa  not  a  minor  child.  A  minor 
child  is  an  individual  who  (a)  has  not 
attained  18  years  of  age  or  (b)  has  not 
attained  19  years  of  age  and  is  a  full-time 
student  in  a  secondary  school  (or  in  the 
equivalent  level  of  vocational  or  technical 
training.) 

Adult  and  Minor  Child  Head-of-Household 
Characteristics 

This  section  allows  for  coding  up  to  six 
adults  (or  a  minor  child  who  is  either  a  head- 
of-household  or  married  to  the  head-of- 
household  and  up  to  five  adults)  in  the  TANF 
family.  A  minor  child  who  is  either  a  head- 
of-household  or  married  to  the  head-of- 
household  should  be  coded  as  an  adult  and 
will  hereafter  be  refBtred  to  as  a  "minor  child 
head-of-household."  For  each  adult  (or  minor 
child  head-of-household)  in  the  TANF 
family,  complete  the  adult  characteristics 
section.  If  a  noncustodial  p>arent  is 
participating  in  work  activities  funded  imder 
the  State  (Tribal)  TANF  Program  for  the 
repmting  month,  the  noncustodial  parent 
must  afao  be  reported  in  thfa  section  as  a 
member  of  the  family  receiving  assistance. 

If  there  are  more  than  six  adults  (or  a  minor 
child  head-of-household  and  five  adults)  in 
the  TANF  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  the 
head-of-household;  (2)  parenU  in  the  eligible 
frunily  receiving  assistance:  (3)  other  adults 
in  the  eligible  family  receiving  assistance:  (4) 
Parents  not  in  the  eligible  family  receiving 
atsutance;  (5)  caretaker  refatives  not  in  the 
eligible  frunily  receiving  assfatance;  end  (6) 
other  persons,  whose  income  or  resources 
count  in  determining  eligibiOty  for  or  amount 
of  assistance  of  the  eligible  funily  receiving 
assistance,  in  descending  order  the  person 
with  the  most  income  to  the  person  with 
least  income. 

45.  Family  Afpliaiion: 

Guidance:  Thfa  data  element  fa  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  one-digit  gode  that 
shows  the  adult's  (or  minor  child  head-of- 
household 's)  relation  to  the  eligible  family 
receiving  assfatance. 
l=Membar  of  the  eligible  family  receiving 

assfatance 
Not  in  eligible  family  receiving  assistance, 
but  in  the  household 
2=Parent  of  minor  child  in  the  eligible  fiuniljr 

receiving  assistance 
SsCaretak^r  relative  of  minor  child  in  dw 

eligiMe  family  receiving  assistance 
4=Minor  sibling  of  child  in  the  eligible 

family  receiving  assutance 
5=Penon  whose  income  or  resources  are 
.  considered  in  determining  eligibility  far 

or  amount  of  assistance  for  the  eligible 

family  receiving  assfatance 

46.  Noncustodial  Parent  Indicator. 
Guidance:  A  noncustodial  parent  means  a 

parent  who  does  not  live  with  hfa/her 
child(ren).  A  noncustodfal  parent,  who  lives 
in  the  State,  may  participate  in  work 
activities  funded  under  the  State  TANF 
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Program.  In  order  for  the  noncusto«lial  parent 
to  participate  in  work  activities,  (s)he  must 
be  a  member  of  the  eligible  family  receiving 
assistance  and  be  reported  as  part  of  the 
TANF  SuniJy. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
bousehold's)  noncustodial  parent  status. 
IsYes.  a  noncustodial  parent 

2:=NO 

47.  Data  ofBiiih:  Enter  the  eight-digit  code 
fior  date  of  birth  for  the  adult  (or  minor  child 
head-of-household)  under  the  State  (Tribal) 
TANF  Program  in  the  format  YYYYMMDD. 

48.  Social  Security  Number  Enter  the  nine- 
digit  Social  Security  Number  for  the  adult  (or 
minor  child  head-of-bousehold)  in  the  tonnat 

nnnnnnnnn 

49.  8ace:  Enter  the  one-digit  code  for  the 
race  of  the  TANF  adidt  (or  miixir  child  heed- 
of-bousahold). 

l=White,  not  of  Hispanic  origin 

2=Black,  not  of  Hispanic  ori^n 

3=Hispanic 

42American  Indian  or  Alaska  NatiTS 

S^Asian  or  Pacific  Islander 

6=Other 

9=UnlaM>wn 

50.  Gender  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-o^ 
household's)  gender. 

l=>Male  « 

a^Female 

Raceiveg  Diaahility  BenefltM 

The  Act  specifies  five  types  of  disability 
benefits.  For  each  type  of  disability  benefits, 
enter  the  one-digit  code  that  indicates 
whether  or  not  the  adult  (or  minor  child 
bead-of-househoid)  received  the  benefit 

5 1 .  Aeceives  FederaJ  DigabiJity  Insurant 
Benefits:  Enter  the  one-digit  code  that 
indicates  the  adult  (or  minor  child  head-of- 
bousehold)  received  Federal  disability 
insurance  benefits  for  the  reporting  month. 
l^Yes.  received  Federal  disability  insurance 
2'No 

52.  Receiv98  Benefits  Based  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  adult  (or  minor  child  head- 
of-household)  received  benefits  baaed  on 
Federal  disability  status  for  the  reporting 

mnnth 

1-Yea.  received  benefits  based  on  Federal 

disabiUty  status 
2»No 

53.  Receiva  Aid  Under  Title  XIV-AFDT: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 
received  aid  under  a  State  plan  approved 
undOT  Title  XIV  for  the  reporting  month. 
IsYes.  received  aid  under  Title  XXV-APUr 
2-No 

54.  Receives  Aid  Under  Title  XVl-AABD: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XVl-AABO  for  the  reporting 
month. 

1-Yaa.  received  aid  under  Title  XVl-AABD 
2=No 

55.  Receives  Aid  Under  Title  XVI-SSI: 
Enter  the  one-digit  code  that  indicates  the 


adult  (or  minor  child  head-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XVI--SSI  for  the  reporting  month. 

l-Yes.  received  aid  under  Title  XVI-SSI 
2=cNo 

56.  Marital  Status:  Enter  the  one-digit  code 
for  the  adult's  (or  minor  child  head-of- 
household's)  marital  status  for  the  reporting 
month. 

IxSingle.  never  mairiad 
2=MarTied,  living  together 
3=MarTied,  but  separated 
4= Widowed 
5=Divorced 

57.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
houaehold  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  twoKligit  code  that 
shows  the  adult's  relationship  (including  by 
marriage)  to  the  bead  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  Slate  (Tribe),  [i.e.,  the 
ralatioiuhip  to  the  principal  person  of  each 
person  living  in  the  household).  If  minor 
child  head-of-household.  enter  code  "01." 
01=Head  of  household 
02=Spouse 
03=  Parent 
04=Daughter  or  son 
05=Stepdaughter  or  stepson 
06=Grandchild  or  great  grandchild 
07=Oth»  related  perKin  (brother,  niece, 

cousin) 
08=Fo8ter  child 
09=  Unrelated  child 
10=Unrelated  adult 

58.  Teen  Parent  With  Child  In  the  Family: 
Guidqnce:  A  teen  parent  is  a  person  who 

is  under  20  years  of  age  and  that  person's 
child  is  also  a  member  of  the  TANF  hmily. 
Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
househoid's)  teen  parent  status. 
l=Yes,  a  teen  parent 
2<No 

Educational  Levvl 

Educational  level  is  divided  into  t«vo  parts: 
the  highest  level  of  education  attained  and 
the  highest  degree  attained. 

59.  Hi^test  Level  of  Educatioa  Attained: 
Entm  the  two-digit  code  to  indicate  the 
highest  level  of  education  attained  by  the 
aduh  (or  minor  child  hoad-of-household). 
OO^No  formal  education 

01— 12=GFade  level  completed  in  primny/ 
secondary  school  including  secondary 
level  vocational  school  or  adult  high 
school 

60.  Highest  Degree  Attained:  If  the  aduh  (or 
minor  child  bead-of-houaehold]  has  a 
degree(s),  enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  highest  degree  attained. 
Otherwise,  leave  the  field  blank. 

0=No  degree 

l=High  school  diploma,  GEO.  or  National 

External  Diploma  Program 
2sAwarded  Associate's  Degree 
3=Awarded  Bachelor's  Degree 


4=Awarded  graduate  degree  (Master's  or 

higher) 
5=Other  credentials  (degree,  certificate, 
diploma,  etc.) 

61.  Citizenship/Alienage: 

Guidance:  As  described  in  TANF-ACF- 
PA-97-1.  SUtes  have  the  flexibility  to:  (1) 
use  State  MOE  funds  to  serve  "qualified" 
aliens,  including  those  who  enter  on  or  after 
August  22. 1996:  (2)  use  Federal  TANF  funds 
to  serve  "qualified"  aliens  who  arrived  prior 
to  the  enactment  of  the  PRWORA  on  August 
22. 1996  [such  aliens  who  arrived  after 
enactment  are  boned  from  receiving  Federal 
TANF  fundi  for  five  years  from  the  date  of 
entry,  except  for  certain  aliens  such  as 
refugees  and  asylees):  (3)  use  State  MOE 
funds  to  serve  legal  aliens  who  ore  not 
"qualified":  and  (4)  use.  under  section  411(d) 
of  PRWCMIA,  SUte  MOE  fonds  to  serve  oliena 
who  are  not  lawfully  present  in  the  U.S.,  but 
only  through  enactment  of  a  State  law,  after 
the  date  of  PRWORA  enactment,  which 
"affirmatively  provides"  for  such  benefits. 

The  citiaenship/alienage  is  divided  into 
four  groups:  individuab  eligible  (for  the 
TANF  Program  based  on  citizenship/ 
alienage),  individuals  eligible  at  State  option, 
individuals  not  eligible,  and  status  unknown. 

Instructifm:  Enter  the  t¥fo-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  dtiaenahip/alienags. 

Individuala  Eligible  for  the  TANF  Prog/raa 

OlsU-S.  citizen,  including  naturalized 
citinns 

02=PBrmanent  resident  wfao  has  worked  forty 
qualifying  quarters;  alien  who  is  a 
veteran  with  an  hoooiable  dischaige 
from  the  LI.S.  Armed  Forces  or  is  on 
active  duty  in  the  U.S.  Armed  Force*,  or 
■pouse  or  unmairied  dependent  children 
of  such  alien 

03>Qualified  alien  accorded  refugee.  Cuben 
or  Haitian  entrant,  or  Ameiaaian 
immigrant  status  (INS  Form  1-94)  who 
bos  resided  in  the  U.S.  five  yean  at  leas 

04=Qualified  alien  granted  political  asylum 
five  or  leas  years  ago;  qualified  alim 
granted  a  withholding  of  deportation  by 
INS  (under  sec  243(h)  or  sec  241(bX3) 
of  the  DMA)  five  or  lass  years  ago. 

Individuals  Eligibh  for  the  TANF  Propam 
at  State  Option 

0S=Qualified  alien,  (including  immignDt 
accorded  permanent  rasidoit  status 
("green  card"),  parolee  granted  parole  for 
at  least  one  year  under  sec  212(dX5)  of 
the  INA.  and  certain  battered  alieiia  and 
their  children  who  are  detannined  to  be 
qualified),  who  arrived  in  the  U.S.  prior 
to  enactment  (August  22, 1906)  or  who 
onived  in  the  U.S.  on  or  after  enoctnwnt 
and  has  resided  in  the  U.S.  mote  than 
fivejreort 

063Qualified  alien  accraded  refij^ee.  Cuban 
or  Haitian  entrant,  or  Amerooian 
immigrant  status  (INS  Form  1-94)  who 
has  resided  in  the  U.S.  more  than  five 
years 

07sQu>Ufied  alien  granted  political  aaylum 
or  granted  withholding  of  deportation  by 
INS  (under  sec.  243(h)  or  sec  241(bK3) 
of  the  INA)  more  than  five  years  ogo; 
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Individuals  Not  EligiUefor  the  TANF 
Program 

08=Qualified  alien  (other  than  a  refugee, 
Cuban  or  Haitian  entrant,  Ametasian 
immigrant,  asylee,  or  alien  whose 
deportation  has  Iwen  withheld  under 
sec.  243(h)  or  sec.  241(b)(3)  of  the  INA) 
who  arrived  in  the  U.S.  on  or  after 
enactment  and  bos  resided  in  the  U.S. 
less  than  5  years. 

09=Any  alien  who  is  not  a  qualified  alien. 

Status  l/nknown 
99=Unknown 

62.  Number  of  Months  Countable  toward 
Federal  Time  Limit  in  Own  State  (Tribe): 
Enter  the  nimiber  of  months  coxintable 
toward  the  adult's  (or  minor  child  head-of- 
household's)  Federal  five-year  time  limit 
based  on  assistance  received  from  the  State 
(Tribe). 

63.  Number  of  Months  CountaUe  toward 
Federal  Time  Limit  in  Other  States  or  Tribes: 
Enter  the  number  of  months  countable 
toward  the  adult's  (or  minor  child  head-of> 
household's)  Federal  five-year  time  limit 
based  on  assistance  received  from  other 
States  or  Tribes. 

64.  Number  of  Countable  Months 
Remaining  Under  State's  (Tribe's)  Time 
Limit:  Enter  the  nimiber  of  months  that 
remain  countable  toward  the  adult's  (or 
minor  child  heed-of-household's)  State 
(Tribal)  time  limit. 

65.  Is  Current  Month  Exempt  from  the 
SUte's  (Tribe's)  Time  Limit:  Enter  the  one- 
digit  code  that  indicates  the  adult's  (or  minor 
child  head-of-housebold's)  current  exempt 
status  from  State's  (Tribe's]  time  limit 

l=Yes,  adult  (or  minor  child  head-of- 
household)  is  exempt  from  the  State's 
(Tribe's)  time  limit  for  the  reporting 
month 

2=No 

66.  Employment  Status:  Enter  the  one-digit 
code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  employment 
status. 

l=Employed 

2=Unemployed.  looking  for  work 

3=Not  in  labor  force  [i.e.  unemployed,  not 

looking  for  work,  includes  discouraged 

workers) 

67.  Work  Participation  Status: 
Guidance:  Disregarded  from  the 

participation  rate  means  the  TANF  Camily  is 
not  included  in  the  calculation  of  me  wonrk 
participation  rate. 

Exempt  means  that  the  individual  will  not 
be  penalized  for  failure  to  engage  in  work 
(j.e.,  good  cause  exception);  however,  the 
TANF  Esmily  is  iiu:luded  in  the  calculation 
of  the  work  participation  rate. 


Instruction:  Enter  the  two-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  woric  participation  statiu. 

01=Disregarded  from  participation  rate. 

single  custodial  patent  writh  child  under 
12  months 
02=Disregarded  from  participation  rate 
because  all  of  the  following  apply: 
required  to  participate,  but  not 
participating,  sanctioned  for  the 
reporting  month,  but  not  sanctioned  for 
more  than  3  months  within  the 
preceding  12 -month  period 
03=Disregarded,  family  is  part  of  an  ongoing 
research  evaluation  (as  a  member  of  a 
control  group  or  experimental  treatment 
group)  approved  imder  Section  1115  of 
the  Social  Security  Act 
04=Disregarded  from  participation  rate,  is 
participating  in  a  Tribal  Work  Program, 
and  State  has  opted  to  exclude  all  Tribal 
Work  Program  participants  from  its  work 
participation  rate 
05=Exempt,  single  custodial  parent  with 
child  under  age  6  and  unavailability  of 
child  care 
06=Exempt,  disabled  (not  using  an  extended 

definition  under  a  State  waiver) 
07=Exempt,  caring  for  a  severely  disabled 
child  (not  using  an  extendeid  definition 
under  a  State  waiver) 
08=A  temporary  good  cause  domestic 

violence  waiver  (not  using  an  extended 
definition  under  a  State  waiver) 
09=Exempt.  State  waiver 
10=Exempt.  other 
ll=Required  to  participate,  but  not 
participating,  sanctioned  for  the 
reporting  month  and  sanctioned  for  more 
than  3  months  within  the  preceding  12- 
month  period 
IZ^Required  to  participate,  but  not 
ptarticipating,  sanctioned  for  the 
reporting  month  but  not  sanctioned  for 
more  thui  3  months  within  the 
preceding  12-month  period 
13=Required  to  participate,  but  not 

participating  and  not  sanctioned  for  the 
reporting  month 
14=Deemed  engaged  in  work,  teen  head-of- 
household  who  maintains  satisfectory 
school  attendance 
15=Deemed  engaged  in  work,  single  parent 
with  child  under  age  6  and  parent 
engaged  in  work  activities  for  at  least  20 
hotirs  per  week 
16=Required  to  participate,  participating  but 
not  meeting  fninimmn  participation 
requirements 
17=RBquired  to  participate,  and  meeting 

mipitniim  participation  requirements 
99=Not  applic^le  (e.g.,  person  living  in 
household  and  whose  income  or 
resources  are  cotmted  in  determining 
eligibility  for  or  amoimt  of  assistance  of 
the  family  receiving  assistance,  but  not 
in  eligible  bmily  receiving  assistance) 

Adult  Work  Participation  Activities 

Guidance:  To  calculate  the  average  nimiber 
of  hours  per  week  of  participation  in  a  work 
activity,  add  the  number  of  hours  of 
participation  across  all  weeks  in  the  month 
and  divide  by  the  number  of  weeks  in  the 
month.  Round  to  the  nearest  whole  number. 


Some  weeks  have  days  in  more  than  one 
montlt  Include  such  a  week  in  the 
calculation  for  the  month  that  contains  the 
most  days  of  the  week  (e.g.,  the  week  of  July 
27-Augu8t  2, 1097  would  be  included  in  the 
July  calculation).  Acceptable  alternatives  to 
this  approach  must  accoimt  forell  weeks  in 
(be  fiscal  year.  One  acceptable  alternative  is 
to  include  the  week  in  the  calculation  for 
whichever  month  the  Friday  falls  (i.e.,  the 
JOBS  approach.)  A  second  acceptable 
alternative  is  to  count  each  month  as  having 
4.33  weeks. 

During  the  first  or  last  month  of  any  spell 
of  assistance,  a  femily  may  happen  to  receive 
assistance  for  only  part  of  the  month.  If  a 
family  receives  assistance  for  only  part  of  a 
month,  the  State  (Tribe)  may  count  it  as  a 
month  of  participation  if  an  adult  (or  minor 
child  head-of-household)  in  the  family  (both 
adults,  if  they  are  both  required  to  woric)  is 
engaged  in  work  for  the  minimum  average 
number  of  hours  for  the  full  week(8)  that  the 
family  receives  assistance  in  that  month. 

Special  Rules:  Each  adult  (or  minor  child 
head-of-household)  has  a  life-time  limit  for 
vocational  educational  training.  Vocational 
educational  training  may  only  count  as  a 
work  activity  for  a  total  of  12  months.  For 
any  adult  (or  minor  child  head-of-household) 
that  has  exceeded  this  limit,  enter  "0"  as  the 
average  number  of  hours  per  week  of 
participation  in  vocational  education 
training,  even  if  (8)he  is  engaged  in 
vocational  education  training.  The  additional 
participation  in  vocational  education  training 
may  be  coded  under  "Other." 

The  exception  to  the  above  12  month  rale 
may  be  a  State  that  received  a  waiver  which 
is  inconsistent  with  the  provision  limiting 
vocational  education  training.  In  this  case  the 
State  would  adhere  to  the  terms  and 
conditions  of  the  waiver. 

Limitations:  The  four  limitations 
concerning  job  search  and  job  readiness  are: 
(1)  Job  search  and  job  readiness  assistance 
only  count  for  6  weeks  in  any  fiscal  year,  (2) 
An  individual's  participation  in  job  search 
and  job  readiness  assistance  counts  for  no 
more  than  4  consecutive  weeks;  (3)  If  the 
State's  (Tribe's)  total  unemplo3rment  rate  for  - 
a  fiscal  year  is  at  least  50  percent  greater  than 
the  United  States'  total  unemployment  rate 
for  that  fiscal  year  or  the  State  is  a  needy 
State  (within  the  meaning  of  Section  403 
(b)(6),  then  an  individual's  participation  in 
job  search  or  job  readiness  assistance  counts 
for  up  to  12  weeks  in  that  fiscal  year;  and  (4) 
A  State  may  count  3  or  4  days  of  job  search 
and  job  readiness  assistance  during  a  week  as 
a  full  week  of  participation,  but  oiily  once  for 
any  individual. 

For  each  week  in  which  an  adult  (or  minor 
child  head-of-household)  exceeds  any  of 
these  limitations,  use  "0"  as  the  number  of 
hours  in  calculating  the  average  number  of 
hours  per  week  of  job  search  and  job 
readiness,  even  if  (8)he  may  be  engaged  in  )ob 
seerch  or  job  readiness  activities. 

If  a  SUte  is  operating  its  TANF  Program 
under  a  waiver  which  permits  broader  mles 
for  participation  in  job  search  and  job 
readiness  training,  the  TANF  rules  apply  for 
coding  this  element  and  any  additional 
participation  in  job  search  and  job  readiness 
training  permitted  under  the  waiver  rules 
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should  b«  coded  under  the  item  "Additional 
Y/otk  Activitie*  Pannitted  Under  Waiver 
Demonstration." 

Instruction:  For  each  work  activity  in 
which  the  adult  (or  minor  child  hesKl-of- 
houaehold]  participated  during  the  reporting 
month,  enter  the  average  number  of  hours  per 
weelc  of  participation,  except  as  noted  above. 
For  each  work  activity  in  which  the  adult  (or 
minor  child  head-of-household)  did  not 
participate,  enter  zero  as  the  average  number 
of  hours  per  week  of  participation. 

68.  Unsuhsidized  Employment 

69.  Subsidized  Private  Sector  Employment 

70.  Subsidized  Public  Sector  Employment 

71.  Work  Experience 

72.  On-the-job  Training 

73.  fob  Sea/cA  and  Job  Readiness 
Assistance 

Instruction:  Do  not  coimt  hours  of 
participation  in  job  search  and  job  readiness 
training  beyond  the  TANF  limit  where 
allowed  by  waivers  in  this  item.  Instead 
count  the  hours  of  participation  beyond  the 
TANF  limit  in  the  item  "Additional  Work 
Activities  Permitted  Under  Waiver 
Demonstration."  Otherwise,  count  the 
additional  hours  of  work  participation  under 
the  work  activity  "Other  Work  Activitiea." 

74.  Community  Service  Programs 

75.  Vocational  Educational  Training 
Instruction:  Do  not  count  hours  o£ 

participation  in  vocational  educational 
training  beyond  the  TANF  12  month  life-time 
Umit  where  allowed  by  waivers  in  this  item. 
Instead  count  the  hours  of  participation 
beyond  the  TANF  limit  in  the  item 
"Additional  Work  Activities  Permitted  Under 
Waiver  Demonstration."  Otherwise,  count 
the  additional  hours  of  work  participation 
under  the  work  activity  "Other  Work 
Activities." 

76.  fob  Skills  Tmining  Directly  Related  to 
Employment 

77.  Education  Directly  Related  to 
Employment  for  Individuals  with  no  High 
School  Diploma  or  Certificate  of  High  School 
Equivalency 

78.  Satisfactory  School  Attendance  for 
Individuals  with  No  High  School  Diploma  or 
Certificate  ofHigft  School  Equivalency 

79.  Providing  Child  Care  Services  to  an 
Individual  Who  Is  Participating  in  a 
Coaimunity  Service  Program 

80.  Additional  Work  Activities  Permitted 
Under  Waiver  Demonstration 

Instruction:  Hours  of  participation  in  job 
search,  job  readiness  training,  or  other  work 
activities  beyond  the  TANF  limits  as 
permitted  by  the  State  waiver  should  be 
counted  in  this  item.  Otherwise,  count  the 
additional  hours  of  work  participation  in  the 
work  activity  "Other  Work  Activities." 

81.  Other  Work  Activities 

Guidance:  Reporting  on  this  data  element 
is  optional.  States  may  want  to  demonstrate 
their  additional  efforts  at  helping  individuals 
become  self-sufBcient  even  though  these 
activities  are  not  considered  in  the 
calculation  of  the  work  participation  rates. 

82.  Required  Hours  of  Work  Under  Waiver 
Demonstration : 

Guidance:  In  approving  waivers,  ACF 
specified  hours  of  participation  in  several 
instances.  One  type  of  hour  change  in  the 
wel&ue  reform  demonstrations,  was  the 


recognition,  as  part  of  a  change  in  work 
activities  and/or  exemptions,  that  the  hours 
individuals  worked  should  be  consistent 
with  their  abilities  and  in  compliance  %vith 
an  employability  or  p<nonal  responsibility 
plan  or  other  criteria  in  accordance  to  waiver 
terms  and  conditions.  As  the  hour 
requirement  in  this  case  was  integral  and 
necessary  to  achieve  the  waiver  purpose  of 
appropriately  requiring  work  activities  to 
move  individuals  to  self-sufficiency,  the 
State  could  show  inconsistency  and  could 
use  the  waiver  hours  instead  of  the  hours  in 
section  407.  A  waiver  that  merely  increased 
work  hour  requirements  would  not  be 
deemed  inconsistent 

Instruction:  If  applicable,  enter  the  two- 
digit  number  that  represents  the  average 
number  of  hours  per  week  of  work 
participation  required  of  the  individual  as 
described  in  the  demonstration  terms  or  in  an 
employability  or  personal  responsibility 
plan.  Otherwise,  leave  blank  or  enter  "0^" 

Amount  of  Earned  Income 

Earned  income  has  two  categories.  For 
each  category  of  earned  income,  enter  the 
dollar  amount  of  the  adult's  (or  minor  child 
head-of-household's)  earned  income. 

83.  Earned  Income  Tax  Credit  (EITC): 
Guidance:  Earned  Income  Tax  Credit  is  a 

refundable  tax  credit  for  families  and 
dependent  children.  EITC  payments  are 
received  either  monthly  (as  advance  payment 
through  the  employer),  annually  (as  a  refund 
from  IRS),  or  both. 

Insdiictian;  Enter  the  total  dollar  amount 
of  the  earned  income  tax  credit  actually 
received,  whether  received  as  an  advance 
payment  or  a  single  pwyment  (e.g.,  tax 
refund),  by  the  adult  (minor  child  head-of- 
household)  during  the  reporting  month.  If  the 
State  counts  the  ETTC  as  a  resource,  report  it 
here  as  earned  income  in  the  month  received. 
If  the  State  assumes  an  advance  payment  is 
applied  for  and  obtained,  only  report  what  is 
actually  received  for  this  item. 

84.  Wages,  Salaries,  and  Other  Earnings 

Amount  of  Unearned  Income 

Unearned  income  has  four  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  adult's  (or  minor  child 
head-of-household's)  unearned  income. 

85.  Social  Security:  Enter  the  dollar 
amount  of  Social  Security  that  the  adult  in 
the  Sute  (Tribal)  TANF  hmily  has  received 
for  the  reporting  month. 

86.  SSI:  Enter  the  dollar  amount  of  SSI  that 
the  adult  in  the  State  (Tribal]  TANF  fiunily 
has  received  for  the  reporting  month. 

87.  Worker's  Compensation:  Enter  the 
dollar  amount  of  Worker's  Compensation  that 
the  adult  in  the  SUte  (Tribal)  TANF  temily 
has  received  for  the  reporting  month. 

88.  Other  Unearned  Income: 
Guidance:  Other  tmeamed  income 

includes  (but  is  not  limited  to)  RSDI  benefits. 
Veterans  benefits.  Unemployment 
Compensation,  other  government  benefits, 
housing  subsidy,  contribution/ income-in- 
kind,  deemed  income,  Public  Assistance  or 
General  Assistance,  educational  grants/ 
scholarships/loans,  other.  Do  not  include 
Social  Security,  SSI.  Worker's  Compensation, 
value  of  Food  Stamps  assistance,  the  amount 


of  the  Child  Care  subsidy,  and  the  ammini  of 
Child  Support. 

Instruction:  Enter  the  dollar  amount  of 
other  unearned  income  that  the  adult  in  the 
State  TANF  Camily  has  received  for  the 
reporting  month. 

Child  Characteristics 

This  section  allows  for  coding  up  to  ten 
children  In  the  TANF  £amily.  A  minor  child 
head-of-housahold  should  be  coded  aa  an 
adult,  not  as  a  child.  The  youngest  child 
should  be  coded  as  the  first  child  in  the 
family,  the  second  youngest  child  as  the 
second  child,  and  so  on.  If  the  needs  of  an 
unborn  child  are  included  in  the  amount  of 
assistance  provided  to  the  family,  code  the 
unborn  child  as  one  of  the  children.  Do  this 
by  entering  the  Date-of-Biith  as  "99999999" 
and  leave  the  other  Child  Charactaristics 
fields  blank 

If  there  are  more  than  ten  childrvn  in  the 
TANF  Gsmily,  use  the  following  order  to 
identify  the  persons  to  be  ceded:  (1)  children 
in  the  eligible  family  receiving  assistance  in 
order  from  youngest  to  oldest;  (2)  minor 
siblings  of  child  in  the  eligible  family 
receiving  assistance  from  yoimgest  to  oldect; 
and  (3)  any  other  children. 

89.  FaaiHy  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  haad-of- 
bousehold  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  Child's  relation  to  the  eligible 
family  receiving  assistance. 
l=Member  of  the  eligible  family  receiving 
assistance 

Not  in  eligible  family  receMag  assistance, 
but  in  the  household 

2=Parent  of  minor  child  in  the  eligible 
&mily  receiving  assistance 

3=Caretakar  relative  of  minor  child  in  the 
eligible  family  receiving  assistance 

4=Minor  sibling  of  child  in  the  eligible 
family  receiving  assistance 

5=Person  whose  income  or  resources  are 
considered  in  determining  eligibility  for  or 
amount  of  assistance  for  the  eligible  family 
receiving  assistance 

90.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  child  under  the  State 
(Tribal)  TANF  Program  in  the  format 
YYYYMMDD. 

91.  Social  Security  Number:  Enter  the  nine- 
digit  SociA  Security  Number  for  the  child  in 

the  format  nnnnnnnnn 

92.  Race:  Enter  the  one-digit  code  for  tha 
race  of  the  TANF  child. 

1 3  White,  not  of  Hispanic  origin 

2=Black.  not  of  Hispanic  origin 

3-Hispanic 

4=American  Indian  or  Alaska  Native 

5=Asian  or  Pacific  Islander 

&<Other 

9=Unknown 

93.  Gender.  Enter  the  one-digit  code  that 
indicates  the  child's  gender. 

l=Male 
2=Femala 
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Receives  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.  Two  of  these  types  of  disability 
benefits  are  applicable  to  children.  For  each 
type  of  disability  benefits,  enter  the  one-digit 
aide  that  indicates  whether  or  not  the  child 
received  the  benefit. 

94.  iieonves  Benefits  Based  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  child  received  benefits  ' 
based  on  Federal  disability  status  for  the 
reporting  month. 

IsYes.  received  benefits  based  on  Federal 

disability  stattis 
2»No 

95.  Receives  Aid  Under  Title  XVl-SSI: 
Eater  the  one-digit  code  that  indicates  the 
child  received  aid  under  a  State  plan 
approved  under  Title  XVI-SSI  for  the 
reporting  month. 

1-Yes,  received  aid  under  Title  XVI-SSI 
2-No 

96.  Rehtionship  toHead-of-Household: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  child's  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
detnmined  by  the  State  (Tribe),  (i.e.,  the 
relationship  to  the  principal  person  of  each 
person  living  in  the  household.) 
01=Head-of-household 
02=Spouse 
03=Parent 
04=Daughter  or  son 
05>'Stepdaughter  or  stepson 
oe:=Grandchild  or  great  grandchild 
07sOther  related  person  (brother,  niece, 

cousin) 
OS^Foster  child 
09=Unrelated  child 
10>Unielated  adult 

97.  Teen  Parent  With  Child  In  the  Family: 
Guidance:  A  teen  parent  is  a  person  who 

it  under  20  years  of  age  and  that  person's 
child  is  also  a  member  of  the  TANF  family. 
Instruction:  Enter  the  one-digit  code  that 
indicates  the  child's  teen  parent  status. 

IsYes.  a  teen  parent 
2«No 

Educatioiml  Level 

Educational  level  is  divided  into  two  parts: 
the  highest  level  of  education  attained  aji{l 
the  highest  degree  attained. 

98.  Highest  Level  <rf  Education  Attained: 
Enter  the  two-digit  code  to  indicate  the 
highest  level  of  education  attained  by  the 
child. 

OQsno  formal  education 

01-12«GBade  level  completed  in  primary/ 
Mcondary  school  including  secondary 
level  vocational  school  or  adult  high 
school 

99.  Highest  Degree  Attained: 
Guidance:  This  data  element  is  used  both 

for  (1)  (he  adult  cv  minor  child  head-of- 
Ixnisriiold  section  and  (2)  the  minor  child 
section.  Tte  same  coding  schemes  are  used 


in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  If  the  child  has  a  degree(s). 
enter  the  one-digit  code  that  indicates  the 
child's  highest  degree  attained.  Otherwise, 
leave  the  field  blank. 
0=No  degree 
l=High  school  diploma,  CED.  or  National 

External  Diploma  Program 
2sA warded  Associate's  Degree 
3=Awarded  Bachelor's  De^ee 
4=Awarded  graduate  degree  (Master's  or 

higher) 
5=Other  credentials  (degree,  certificate. 

diploma,  etc.) 
9=Not  applicable 

100.  Citizenship/Alienage:  Enter  the  two- 
digit  code  that  indicates  the  child's 
citizenship/alienage.  The  coding  for  this  data 
element  is  the  same  as  for  item  number  56. 
on  page  439. 

101.  Cooperation  with  Child  Support:  Enter 
the  one-digit  code  that  indicates  this  child's 
parent  has  cooperated  with  child  support  for 
this  child. 

IsYes.  child's  parent  has  cooperated  with 

child  suppKMt 
2=No 
3=Not  applicable 

Amount  of  Unearned  Income 

Unearned  income  has  two  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  child's  unearned 
income. 

102.  SSI:  Enter  the  dollar  amount  of  SSI 
that  the  child  in  the  State  (Tribal)  TANF 
family  has  received  for  the  reporting  month. 

103.  Other  Unearned  Income:  Enter  the 
dollar  amount  of  other  unearned  income  that 
the  child  in  the  State  (Tribal)  TANF  Camily 
has  received  for  the  reporting  month. 

Child  Care  Reporting  Section 

Complete  this  section  for  each  child  in  the 
TANF  family  for  which  a  TANF  child  care 
subsidy  is  received  (i.e.,  fonded  under  the 
State  or  Tribal  TANF  Program).  If  child  care 
is  provided  by  more  than  one  provider,  enter 
the  child  care  data  for  the  greatest  number  of 
hours  ovthe  Primary  Care  line,  and  the  next 
highest  nomber  of  child  care  hours  on  the 
Secondary  Care  line. 

104.  Type  of  Child  Care: 

De/initioin:  Provider  types  are  divided  into 
two  broad  categories  of  licensed/regulated 
and  legally  operating  (no  license  category 
available  hi  State  or  locality).  Under  each  of 
these  categories  are  four  types  of  providers: 
in-home,  family  home.  gro«^>  home,  and 
centers,  A  relative  provider  is  defined  as  one 
who  is  iit  least  18  yeu*  of  age  aiid  who  is 
a  grandparant.  great-grandpaient  aunt  or 
uncle,  or  sibling  living  outside  the  child's 
home. 

Instruction:  Enter  the  two-digit  code 
indicating  the  type  of  care  fat  each  child.  The 
follovring  codes  specify  who  cared  for  the 
child  and  where  such  care  took  place  during 
the  reporting  month. 

OlsLicansed/regulated  in-home  child  care 
02&Licensad/rBgulatBd  family  child  care 
03=Licensed/r^ulated  group  home  child 


04aLiceBsedyregulatBd  canter^iased  child 


05=LQgally  operating  (no  license  category 
available  in  State  or  locality)  in-home 
child  care  provided  by  a  non-relative 

06cLegally  operating  (no  license  category 
avail^e  in  State  or  locality)  in-homa 
child  care  provided  by  a  relative 

07=L^ally  operating  (no  license  category 
available  in  State  or  locality)  family 
child  care  provided  by  a  non-relativa 

08=Legally  operating  (no  license  category 
avail^le  in  State  or  localify)  family 
child  care  provided  by  a  relative 

09=Lagally  operating  (no  license  cstegory 
available  in  State  or  locality)  group  child 
care  provided  by  a  non-relative 

10=Legally  operating  (no  license  category 
available  in  State  or  locality)  group  diild 
care  provided  by  a  relative 

ll=Lagally  operating  (no  license  category 
available  in  State  or  localify)  center- 
based  child  care 

A.  Primary 

B.  Secondary 

105.  Total  Monthly  Cost  of  Child  Care:  Fat 
each  child  receiving  child  care,  enter  tha 
total  dollar  amount  (round  to  the  nearest 
dollar)  that  the  provider  charges  for  the 
service.  Include  both  the  fee  the  fomily  pays 
and  the  child  care  subsidy. 

A.  Primary 

B.  Secondary 

106.  Total  h4onthly  Hours  of  Child  Care 
Provided  During  the  Reporting  Month:  Enter 
the  three-digit  number  for  the  total  monthly 
number  of  child  care  hours  provided  for  the 
reporting  month. 

States  (Tribes)  may  use  their  own  formula 
to  estimate  the  number  of  child  care  hours 
provided.  If  the  State  payment  system  is 
based  on  daily  or  part  day  rates,  the 
calculated  number  of  hours  of  service  would 
be  based  on  the  number  of  full  or  pari  days 
given  in  each  week  (as  defined  by  the  State) 
multiplied  by  the  number  of  hours  for  the 
full  or  part  day.  The  calculated  number 
should  be  reported  as  the  actual  number  of 
hours  provided. 
Example: 

Full  day=8  hours 

Part  day^S  hours 

Care  given=3  full  days  and  2  part  days 

Average  hours  of  care 
provided=(3*8+2'5)=34 

A.  Primary 

B.  Secondary 

Appmdix.  B— TANF  DaU  Report— 
Sectton  Two— DisaggragatMl  Data 
Qdlection  for  Familiaa  No  Longer 
Reoeiviiig  AMutanoe  Undo-  tha  TANF 
Prolan 

kistmcUena  and  DaflnMona 

General  Instruction:  The  State  agency  or 
Tribal  grantee  should  collect  and  report  data 
for  each  data  element,  unless  explicitly 
instructed  to  leave  the  field  blank. 

1.  State  FIPS  Code:  Enter  your  two-digit 
State  code  from  the  following  listing.  These 
codes  are  the  standard  codes  used  by  the 
National  Institute  of  Standards  and 
Technology.  Tribal  grantees  should  leave  this 
field  blank. 
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State 

Code 

Alabama    „   

01 

Aiaata 

02 

American  Samoa 

60 

Arizona *__ 

04 

Aricansas _.             

05 

CaJitorrwa , 

06 

Cofcvarln    

W 

Connecticut 

09 

Oeteware 

10 

District  ot  ColumtM     

11 

12 

Gaargia  .. ,    , 

13 

dtutm     ,   ,, 

66 

Hawtf 

15 

Idaho 

16 

INmoiS 

,      17 

Indww  ...    

'      18 

lOMM    

19 

Kansas 

20 

K«HiK*y     

21 

Louisiana ._ „ 

22 

Maina  

.     23 

MaryMna  _. 

24 

Massact^uiietts _.„„. 

25 

Michtgan  . , „.«. 

26 

Uinrmania     , „, 

27 

UMMttjUpni      , 

28 

kHsaouri 

29 

Monhinii      

30 

Nebraska..    .   _. 

31 

32 

Now  Hamp^hifv  „. 

33 

New  Jersey ._ 

34 

New  Mexico  ..    

36 

New  Yort«  . 

36 

North  Caroina  _      

37 

North  CMnta 

38 

0»w)  _ 

39 

Odahnnui 

40 

Orsgon      ,.,,,, 

41 

PBnn«y<vani«      ,,,, 

42 

Puerto  Rico - 

72 

Rhode  Isiand _.   

44 

South  Caroina 

45 

South  Oatota 

46 

Tannaaaee 

47 

T«m« 

48 

Utah     .        _      „.. 

48 

50 

Vhgin  Wands     

78 

Virginia  ,  ,  , 

51 

Washington 

S3 

WastVaginia        

54 

55 

56 

2.  County  FZPS  Coda:  Enter  the  three-digit 
coda  established  by  the  Notionai  Inatitute  of 
Standards  and  Technology  for  classification 
of  counties  and  county  equivalents.  Codes 
were  devised  by  listing  counties 
alphabetically  and  ffigning  sequentially  odd 
integers;  e.g..  001.  003,  005,  *   *   '.A 
complete  list  of  codes  is  available  in 
Appendix  F  of  the  TANF  Sampling  and 
Statistical  Methods  Manual  Tribal  grantees 
should  leave  this  field  blank. 

3.  Tribal  Code:  For  Tribal  grantees,  enter 
tfie  three-digit  Tribal  code  that  represents 
your  Tribe  (See  Appendix  E  of  the  TANF 
Sampling  and  StatisticaJ  Methods  Manual  for 
a  complete  listing  of  Tribal  Codes).  State 
agencies  should  leave  this  field  blank 

4.  Reporting  S4onth:  Enter  the  four-digit 
year  and  two-digit  month  code  that  identifies 


the  year  and  month  for  which  the  data  are 
being  reported. 

5.  Stratum: 

Guidance:  All  bmilies  selected  in  the 
sample  Erom  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratum  codes  may  range  from  "(X)"  to  "99." 
States  and  Tribes  with  stratified  samples 
should  provide  the  ACF  Regional  Office  with 
a  listing  of  the  numeric  codes  utilized  to 
identify  any  stratification.  If  a  State  or  Tribe 
uses  a  Don-stratified  sample  design  or  opts  to 
provide  data  for  its  entire  caseload,  enter  the 
same  stratum  code  any  two-digit  number)  for 
eachhmily. 

InttntcUtut:  Enter  the  two-digit  stratum 
cods. 

Famiiy-LBvel  Data 

Definition:  For  reporting  purposes,  the 
TANJF  family  means  (a)  all  individuals 
receiving  assistance  ••  part  of  a  Ctmily  under 
the  Sute's  TANF  Program;  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  relative(s)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  (including  unborn 
children)  of  any  child  receivii^  assistance; 
and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
family's  eligibility  for  or  amount  of 
assistance. 

8.  Cose  Number— TANF: 

Guidance:  If  the  case  number  is  less  than 
the  allowable  eleven  characters,  a  State  may 
use  lead  zeros  to  fill  in  the  number. 

/nstructjon;  Enter  the  number  that  was 
assigned  by  the  State  agency  or  Tribal  grantee 
to  uniquely  identify  the  TANF  bmily. 

7.  ZIP  Code:  Enter  the  five-digit  ZIP  code 
for  the  hmily's  place  of  residence  for  the 
reporting  month. 

8.  Disposition:  Enter  one  of  the  following 
codes  for  each  TANF  family. 

I'Dsta  collection  Completed 
2«Not  subject  to  daU  coUection/Dsted  in 
error 

9.  Reason  for  Chaure: 

Guidance:  A  cloeed  case  is  a  family  whose 
assistance  was  terminated  for  the  repotting 
month,  but  received  assistance  under  the 
State's  TANF  Program  in  the  prior  month.  A 
temporally  suspended  case  is  not  a  closed 
case.  If  there  is  more  than  one  applicable 
reason  for  closure,  determine  the  principal 
(i.e. ,  most  relevant)  reaaoiL  If  two  or  more 
reasons  are  equally  relevant,  use  the  resaon 
with  the  lowest  numeric  code. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  reason  for  the  TANF  funily  no 
longer  receiving  assistance. 
1= Employment 
2zMarriagB 

3=Five-Year  Time  Limit 
4=  Sanction 
S^State  (Tribal)  policy 
6a:Minor  child  absent  firom  the  home  for  a 

significant  time  period 
7=Tiansfer  to  Sepuate  State  MOE  Program 
Smother 

10.  Number  of  Family  Memhers.  Enter  two 
digits  that  represent  the  number  of  members 
in  the  family,  which  received  assistance 
under  the  State's  (Tribe's)  TANF  Program. 


11.  Receives  Subsidized  Housing: 
Guidance:  Subsidized  housing  refers  to 

housing  for  which  money  was  paid  by  the 
Federal,  State,  or  Local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  funily  in  paying  rent  Two  bmilies 
sharing  living  expenses  does  not  cdbstitute 
subsidized  housing. 

Instruction:  Enter  the  one-digit  code  thst 
indicates  whether  or  not  the  TANF  funily 
received  subsidized  housing  for  the  reporting 
month. 

l^Public  housing 
2=HUD  rent  subsidv 
3=>Other  rent  subsidy 
4=No  housing  subsidy 

12.  Receives  Medical  Assistance:  Enter  "1" 
if.  for  the  reporting  month,  any  TANF  family 
member  is  eligible  to  receive  [i.e.,  a  certified 
recipient  of)  medical  assistance  under  the 
State  plan  approved  under  Title  XIX  or  "2" 
if  no  TANF  family  member  is  eligible  to 
receive  medical  assistance  under  the  State 
plan  approved  under  Title  XDC 

I'Yes,  receives  medical  ■— 'f^">'f 
2=No 

13.  Receives  Food  Stamps:  If  the  TANF 
hmily  received  Food  Stamps  for  the  sample 
month,  enter  the  one-digit  code  indicating 
the  type  of  Food  Stamp  asaistaix:e. 
Othnrwise,  enter  "4." 

l=Yes,  Food  Stamp  coupon  allotment 

2= Yes.  cash 

S^Yes,  wage  subsidy 

4>No 

14.  Amount  of  Food  Stamp  Assistance: 
Guidance:  For  situations  in  which  the 

Food  Stamp  household  difiers  from  the 
TANF  funily,  code  this  eleoient  in  a  iwnn«.y 
that  most  accurately  reflects  the  resources 
available  to  the  TANF  iunily. 

Instniction:  Enter  the  TANF  {unity's 
authorized  dollar  ■nmm^t  of  Food  Stamp 
assistance  for  the  reporting  SMOth. 

15.  RecervBS  Subsidised  Child  Can: 
Guidance:  For  the  purpose  of  coding  this 

dats  element,  subsidized  child  csrs  funded 
under  the  Child  Care  and  Development  Fund 
with  fuiMls  that  were  tnnafsnted  from  the 
Ststs  TANF  fVogram  should  be  coded  as  "2." 

Instruction:  If  the  TANF  funily  receives 
subsidised  child  csre  far  the  reportii^ 
month,  enter  code  "1",  "2",  "3",  or  "4", 
whichever  is  appropriate.  Otherwise,  enter 
code  "5." 

l^Yes,  funded  under  the  Ststs  (Tribal)  TANF 

Program 
2= Yes,  funded  under  the  Child  Csre  snd 

Development  Fund 
3z:Ysa.  fcuuled  under  another  Fadenl 

program  (e.g..  SSBG) 
4«Yes,  fnnded  under  s  Stste,  Trflml.  or  locsl 

program 
5>No 

16.  AoMNint  ofSabsidised  QiIU  Can: 
Guidance:  Swhsidissd  child  csre  ■nni  s 

grsnt  by  the  Federal.  State  or  Locsl 
government  to  s  psfsnt  (or  csre-taksr  rslstive) 
to  support,  in  psrt  or  whole,  the  cost  of  child 
care  services  provided  by  an  aUgibIs  provider 
to  an  eligible  child.  The  pant  may  be|Mid 
directly  to  the  parent  (or  care-taker  relstive) 
or  to  a  child  care  provider  on  behalf  of  the 
patent  (or  care-taker  relative). 
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Instruction:  Enter  the  dollar  amount  of 
subsidized  child  care  that  the  TANF  family 
has  received  for  services  in  the  reporting 
month.  If  the  TANF  family  did  not  receive 
any  subsidized  child  care  for  the  reporting 
month,  enter  "(X)." 

Person-Level  Data 

Person-level  data  has  two  sections:  the 
adult  and  minor  child  head-of-household 
characteristic  section  and  the  child 
characteristics  section.  Section  419  of  the  Act 
defines  adult  and  minor  child.  An  adult  is  an 
individual  that  is  not  a  minor  child.  A  minor 
child  is  an  individual  who  (a)  has  not 
attained  18  years  of  age  or  (b)  has  not 
attained  19  years  of  age  and  is  a  full-time 
student  in  a  secondary  school  (or  in  the 
equivalent  level  of  vocational  or  technical 
training.) 

Adult  and  Minor  Child  Head-of-Household 
Characteristics 

This  section  allows  for  coding  up  to  six 
adults  (or  a  minor  child  head-of-household 
and  up  to  five  adulu)  in  the  TANF  family. 
A  minor  child  heed-of-bousebold  should  be 
coded  as  an  adult.  For  each  adult  (or  minor 
child  head-of-bousehold)  in  the  TANF 
funily,  complete  the  adult  characteristics 
section.  If  a  noncustodial  parent  is 
participating  in  work  activities  funded  under 
the  SUte  (Tribal)  TANF  Program  for  the 
reporting  month,  the  noncustodial  parent 
must  also  be  reported  in  this  section  as  a 
member  of  the  family  receiving  assistance. 

If  there  are  more  than  six  adults  (or  a  minor 
child  head-of-household  and  five  adulU)  in 
the  "TANF  family,  use  the  following  order  to 
ideiitify  the  persons  to  be  coded:  (1)  the 
head-of-household;  (2)  parenU  in  the  eligible 
family  receiving  assistance;  (3)  other  adults 
in  the  eligible  funily  receiving  assistance;  (4) 
Parents  not  in  the  eligible  family  receiving 
assistance:  (5)  caretaker  relatives  not  in  the 
eligible  family  receiving  assistance;  and  (6) 
other  persons,  whose  income  or  resources 
count  in  determining  eligibility  for  or  amount 
of  assistance  of  the  eligible  family  receiving 
assistance,  in  descendLig  order  the  parson 
with  the  most  income  to  the  person  with 
least  income. 
\7.  Family  Affiliation: 
Guidance:  This  daU  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  adult's  relation  to  the  eligible 
family  receiving  assistance. 
l.Member  of  the  eligible  Eunily  receiving 
assistance 
Not  in  eligihle  family  receiving  assistance, 
bat  in  the  household 
23PaT«it  of  minor  child  in  the  eligible  family 

,  receiving  assistance 
3aCarelaker  relative  of  minor  child  in  the 

eligible  funily  receiving  assistance 
4=Minor  sibling  of  child  in  the  eligible 

family  receiving  assistance 
SaPerson  whose  income  or  resources  are 
considered  in  determining  eligibility  for 
or  amount  of  assistance  for  the  eligible 
family  receiving  assistance 


18.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  adult  (or  minor  child 
head-of-household)  under  TANF  in  the 
format  YYYYMMDD. 

19.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the  adult  (or 
minor  child  head-of-household)  in  the  format 

nppnnnnnn. 

20.  Race:  Enter  the  one-digit  code  for  the 
race  of  the  TANF  adult  (or  minor  child  head- 
of-household). 

l=White,  not  of  Hispanic  origin 
2=Black.  not  of  Hispanic  origin 
3=Hispanic 

4=American  Indian  or  Alaska  Native 
5=Asian  or  Pacific  Islander 
8=Other 
9=Unknown 

21.  Gender  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
houaehold's)  gender. 

l=Male 
2=Female 

Aecejves  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.For  each  type  of  disability  benefiu, 
enter  the  one-di^t  code  that  indicates 
whether  or  not  £e  adult  (or  minor  child 
head-of-household)  received  the  benefit. 

22.  Receives  Federal  Disability  Insurance 
Benefits:  Enter  the  one-digit  code  that 
indicates  the  adult  (or  minor  child  head-of- 
household)  received  Federal  disability 
insurance  benefits  for  the  reporting  month. 
l=Yes,  received  Federal  disability  insurance 
2=No 

23.  Receives  Benefits  Based  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  adult  (or  minor  child  head- 
of-household)  received  benefits  based  on 
Federal  disability  status  for  the  reporting 
month. 

l=Yes,  received  benefiU  based  on  Federal 

disability  status 
2=No 

24.  Receives  Aid  Under  Title  XIV-APDT: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XIV  for  the  reporting  month. 
l=Ye8,  received  aid  under  TiUe  XTV-APDT 
2=No 

25.  Receives  Aid  Under  Title  XVI-AABD: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  heaH-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XVI-AABD  for  the  reporting 
month. 

l=Yes,  received  aid  under  Title  XVI-AABD 
2=No 

26.  fleceivee  Aid  Under  Title  XVISSI: 
Enter  the  one-digit  code  that  indicates  the 
aduh  (or  minor  child  head-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XVISSI  for  the  reporting  month. 
l=Yes.  received  aid  under  Title  XVI-SSI 
2>No 

27.  Marital  Status:  Enter  the  one-digit  code 
for  the  marital  status  of  the  recipient 
l=Single,  never  married 

2=Married.  living  together 
3=MatTied,  but  separated 


4sWidowed  ^ 

5=Divorced 

28.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

/nstniction:  Enter  the  two-digit  code  that 
shows  the  adult's  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  State  (Tribe),  (I.e.,  the 
relationship  to  the  principal  person  of  eac^ 
person  living  in  the  household.)  If  a  minor 
child  head-of-household,  enter  code  "01." 
01  =Head  of  household 
02=SpouBe 
03=Parent 
04=Daughter  or  son 
05=Stepdaughter  or  stepson 
06=Grandchild  or  great  grandchild 
07=Other  related  person  (brother,  niece, 

cousin) 
08=FoBter  child 
09=Unrelated  child 
10=Unrelated  adult 
29.  Teen  Parent  With  Child  In  the  Family: 
Guidance:  A  teen  parent  is  a  person  who 
is  under  20  years  of  age  and  that  person's 
child  is  also  a  member  of  the  TANF  family. 
Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household 's)  teen  parent  sUtus. 
l=Yes,  a  teen  parent 
2»No 


Educational  Level 

Educational  level  is  divided  into  two  partr 
the  highest  level  of  education  attained  and 
the  highest  degree  attained. 

30.  Highest  Level  of  Education  Attained: 
Enter  the  two-digit  code  to  indicate  the 
highest  level  of  eKiucation  attained  by  the 
adult  (or  minor  child  head-of-household). 

OOsNo  formal  education 

01-12=Grade  level  completed  in  primary/ 
secondary  school  including  secondary 
level  vocatioiial  school  or  adult  high 
school 

31.  Highest  Degree  Attained:  If  the  adult  (or 
minor  child  head-of-household)  has  a 
degree(s).  enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
hou*ehold'8).highest  degree  attained. 
Otherwise,  leave  the  field  blank. 

0=No  degree 

1-High  school  diploma.  GED,  or  National 

External  Diploma  Program 
2-Awarded  Associate's  Degree 
a^Awarded  Bachelor's  De^ee 
4=:Awarded  graduate  degree  (Master's  or 

higher) 
5=Other  credentials  (degree,  certificate, 

diploma,  etc.) 

32.  Citizenship/Alienage: 

Guidance:  At  described  in  TANF- ACF-PA- 
97-1,  States  have  the  flexibility  to:  (1)  use 
State  MOE  funds  to  serve  "qualified"  aliens, 
including  those  who  enter  on  or  alter  August 
22, 1996;  (2)  use  Federal  TANF  funds  to 
serve  "qualified"  aliens  who  arrived  prior  to 
the  enactment  of  the  PRWORA  on  August  22, 
1996  [such  aliens  who  arrived  after 
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ioactment  are  barred  from  receiving  Federal 
TANF  funds  for  five  yean  from  the  date  of 
f.  except  for  certain  aliens  such  as 
;  and  asyieesj;  (3]  use  State  MOE 
funds  to  serve  legal  aliens  who  are  not 
"qtialiiied":  and  (4)  use,  under  section  411(d) 
of  PRWORA.  State  MOE  funds  to  serve  aUens 
who  are  not  lawfully  present  in  the  U.S.,  but 
only  through  enactment  of  a  State  law,  after 
te  date  of  PRWORA  enactment,  which 
"aiBimatively  provides"  for  such  benefits. 
ThfS  citizanship/alienage  is  dividsd  into 
four  group*:  individuals  eligible  (for  the 
TANF  Program  based  on  citizenship/ 
alienage),  individuals  eligible  at  State  option, 
individuals  not  eligible,  and  status  unknown. 

Instruction:  Enter  the  two-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
houaehold's)  citizenship/alienage. 

Individuals  Eligible  for  the  TANF  Program 
01=U.S.  citizen,  including  naturalized 

citizens 
02=Pennanent  resident  who  has  worked  forty 
qualifying  quarters;  alien  who  is  a 
veteran  with  an  honorable  dischaife 
from  the  U.S.  Armed  Forces  or  is  on 
active  duty  in  the  U.S.  Armed  Forces,  or 
spouse  or  unmarried  dependent  children 
of  such  alien 
03sQualified  alien  accorded  refugee,  Cuban 
or  Haitian  entrant,  or  Amerasian 
immigrant  status  (INS  Form  1-94)  who 
has  resided  in  the  U.S.  five  years  or  less 
D4=Qualified  alien  granted  political  asylum 
five  or  less  years  ago;  qualified  alien 
granted  a  withholding  of  deportation  by 
INS  (under  sec.  243(h)  or  sec.  241(b)(3) 
of  the  INA)  five  or  less  years  ago. 

Individuals  Eligible  for  the  TANFProgmm 
at  State  Option 

OSsQualified  alien,  (including  immigrant 
accorded  (lermanent  resident  status 
("gnen  card"),  parolee  granted  parole  for 
at  MSt  one  year  under  sec.  212(d)(5)  of 
the  INA.  and  certain  battered  aliens  and 
their  children  who  are  determined  to  be 
qualified),  who  arrived  in  the  U.S.  prior 
to  enactment  (August  22, 1996)  or  who 
arrived  in  the  U.S.  on  or  after  enactment 
and  has  resided  in  the  U.S.  more  than 
five  years 

06=Qualified  alien  accorded  refugee,  Cuban 
or  Haitian  entrant,  or  Amerasian 
immigrant  status  (INS  Form  1-94)  who 
has  resided  in  the  U.S.  mortf  than  five 
years 

07=Qualifiad  alien  granted  political  asylum 
or  granted  withholding  of  deportation  by 
INS  (under  sec.  243(h)  or  sec.  241(b)(3) 
of  the  INA)  more  than  five  years  ago; 
Individuals  Not  Eligible  for  the  TANF 

PfOgTOBt 

08=Qualified  alien  (other  than  a  refugee, 
Cuban  or  Haitian  entrant,  Amerasian 
immigrant,  asylee.  or  alien  whose 
deportation  has  been  withheld  under 
sec.  243(h)  or  sec.  241(b)(3)  of  the  INA) 
who  arrived  in  the  U.S.  on  or  aftar 
enactment  and  has  resided  in  tha  U.S. 
less  than  5  years. 

09=Any  alien  who  is  not  a  qualified  alien. 
Status  Unknown 

99=Unknown 


33.  Number  of  Months  Countable  toward 
Federal  Time  Limit  in  Own  State  (Tribe): 
Enter  the  number  of  months  countable 
toward  the  adult's  (or  minor  child  head-of- 
household's]  Federal  five-year  time  limit 
baaed  on  assistance  received  &x>m  the  State 
(Tribe). 

34.  Number  of  Months  Countable  toward 
Federal  Time  Limit  in  Other  States  or  Tribes: 
Enter  the  number  of  months  countable 
toward  the  adult's  (or  minor  child  head-of- 
household's)  Federal  five-year  time  limit 
based  on  assistance  received  from  other 
States  or  Tribes. 

35.  Number  of  Countable  Months 
Remaining  Under  State's  (Tribe's)  Time 
Limit:  Enter  the  number  of  months  that 
remain  countable  toward  the  adult's  (or 
minor  child  head-of-hous«hold's)  Slate 
(Tribal)  time  limit. 

36.  Employment  Status:  Enter  the  one-digit 
code  that  indicates  the  adult's  (or  minor 
child  head-of-household's)  employment 
status. 

IsEmployed 

2=Unemployed,  looking  for  work 
3=Not  in  labor  force  (i.e.  unemployed,  not 
looking  for  work,  includes  discouraged 

workers) 

Amount  (^Earned  Income 

For  each  category  of  earned  income,  enter 
the  amount  of  the  adult's  (or  minor  child 
head-of-household's)  earned  income. 

37.  Earned  Income  Tax  Credit  (EFTC): 
Guidance:  Earned  Income  Tax  Credit  is  a 

refundable  tax  credit  for  families  and 
dependent  children.  EITC  payments  are 
received  either  monthly  (as  advance  payment 
through  the  employer),  annually  (as  a  refund 
from  IRS),  or  both. 

Instruction:  Enter  the  total  dollar  amount 
of  the  earned  income  tax  credit  actually 
received,  whether  received  as  an  advance 
payment  or  a  single  payment  (e.g.,  tax 
refund),  by  the  adult  (minor  child  head-of- 
household)  duriitg  the  reporting  month.  If  the 
State  counts  the  EITC  as  a  resource,  report  it 
here  as  earned  income  in  the  month  received. 
If  the  State  assumes  an  advance  payment  is 
applied  for  and  obtained,  only  report  what  is 
actually  received  for  this  item. 

38.  Wages,  Salaries,  and  Othar  Eammgr. 

Amount  of  Unearned  Income 

39.  Unearned  Income:  Enter  the  amount  of 
the  adult's  (or  minor  child  head-of- 
household's)  unearned  income. 

Child  Characteristics 

This  section  allows  for  coding  up  to  ten 
children  in  the  TANF  fiamily.  A  minor  child 
head-of-household  should  be  coded  as  an 
adult,  not  as  a  child.  The  youngest  child 
should  be  coded  ••  the  fint  child  in  the 
family,  the  second  youngest  child  as  the 
second  child,  and  so  on.  If  the  needs  of  an 
unborn  child  are  included  in  the  amount  of 
assistance  provided  to  the  fomily,  code  the 
unborn  child  as  one  of  the  children.  Do  this 
by  entering  the  Date-of-Birth  as  "99999999" 
and  leave  the  other  Child  Characteristics 
fields  blank. 

If  there  are  more  than  ten  children  in  the 
TANF  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  children 


in  the  eligible  family  receiving  assistance  in 
order  from  youngest  to  oldest;  (2)  minor 
siblings  of  child  in  the  eligible  family 
receiving  assistance  from  youngest  to  oldest; 
and  (3)  any  other  children. 

40.  Family  AffihaUon: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  Child's  relation  to  tha  eligible 
fonuly  receiving  assistance. 
I'Member  of  the  eligible  family  receiving 
assistance 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household 
2=Parent  of  minor  child  in  the  eligible  bmily 

receiving  assistance 
3aCaretaker  relative  of  minor  child  in  the 

eligible  family  receiving  assistance 
4=Minor  sibling  of  child  in  the  eligible 

family  receiving  assistance 
5=Person  whose  income  or  resources  are 

considered  in  determining  eligibility  for 

or  amount  of  assistance  for  the  eligible 

bmily  receiving  assistance 

41.  Date  of  Birth:  Enter  the  eight-digit  coda 
for  date  of  birth  for  this  child  under  TANF 
in  the  format  YYYYMMDD. 

42.  Social  Security  Number  Enter  the  nine-" 
digit  Social  Security  Number  for  the  child  in 
the  format  imnnnnnnn 

43.  Race:  Enter  the  one-digit  code  for  the 
race  of  the  TANF  child. 

l=White,  not  of  Hispanic  origin  '' 

2=Black,  not  of  Hispanic  origin 

3=His  panic 

4=American  Indian  or  Alaska  Native 

5=Asian  or  Pacific  Islander 

6=Other 

9sUnknown 

44.  Gender:  Enter  the  one-digit  code  that 
indicates  the  child's  gender. 

l=Male 
2=Female 

Receives  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.  Two  of  these  types  of  disability 
benefits  are  applicable  to  children.  For  each 
type  of  disability  benefits,  enter  the  one-digit 
code  that  indicates  whether  or  not  the  child 
received  the  benefit 

45.  Receives  Benefits  Baaed  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  child  received  benefits 
based  on  Federal  disability  status  for  the 
reporting  month. 

l=Yes,  received  benefits  based  on  Federal 

disability  status 
2=No 

46.  flecBiVBS  Aid  Under  Title  XVI-SSI: 
Enter  the  one-digit  code  that  indicates  the 
child  received  aid  under  a  State  plan 
approved  under  Title  XVI-SSI  for  the 
reporting  month. 

l=Yes,  received  aid  under  Title  XVI-SSI 
2=No 

47.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  Is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
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household  section  and  (2)  (he  miitor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  child's  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  State  (Tribe),  (i.e.,  the 
relationship  to  the  principal  person  of  each 
person  living  in  the  household.) 
OlsHaad  of  household 
O^sSpouse 
oa^Parent 
04=Daughter  or  son 
05=Stepdaugbter  or  stepson 
06=Grandchlld  or  great  grandchild 
07=Other  related  person  (brother,  niece, 

cousin) 
08=Foiiter  child 
09=Unrelated  child 
10=Unrelated  adult 

48.  Teen  Parent  With  Child  In  the  Family: 
Guidaiwe:  A  teen  parent  is  a  person  who 

is  under  20  years  of  age  and  that  person's 
child  is  also  a  member  of  the  TANF  family. 
Instruction:  Enter  the  one-digit  code  that 
indicates  the  child's  teen  parent  status. 
l«Ye«,  a  lean  parent 
2sNo 

Educational  Level 

Educational  level  is  divided  into  two  parts: 
the  highest  level  of  education  attained  aiod 
the  highest  d^ree  attained.  ^ 

49.  Highest  Lb^kI  of  Education  Attaimd: 
Enter  the  two-digit  code  to  indicate  the 
highest  level  of  education  attained  by  the 
chUd. 

OOsNo  formal  education 

01-12^rade  level  completed  in  primary/ 
secondary  school  including  secondary 
level  vocational  school  or  adult  high 
school 

50.  Highest  Degree  Attained: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  If  the  child  has  a  degree(s), 
enter  the  one-digit  code  that  indicates  the 
child's  highest  degree  attained.  Otherwise, 
leave  the  field  bUmk. 
OsNo  degree 
l=Hig)i  school  diploma.  GED,  or  National 

External  Diploma  Program 
2=Awarded  Associate's  Degree 
3:^warded  Bachetor's  Degree 
4=A>rarded  graduate  degree  (Master's  or 

higher) 
5=Other  credentials  (degree,  certificate, 

diploma,  etc.) 
9=Not  applicable 

51.  Citixenahip/Alienage:  Enter  the  two- 
digit  code  diat  indicates  the  child's 
citizanship/alienage.  The  coding  for  this  data 
element  is  the  same  as  for  item  number  27, 
on  page  486. 

52.  Cooperatitm  with  Child  Support:  Enter 
the  one-digit  code  that  indicates  whether  this 


child's  parent  has  cooperated  with  child 

support  for  this  child. 

l=Yes,  child's  parent  has  cooperated  with 

child  support 
2=No,  child's  parent  has  not  cooperated  with 

child  support 
3=Not  appli^ble 

53.  Unearned  Income:  Enter  the  dollar 
amount  of  the  child's  unearned  income. 

Appendix  C— TANF  Data  Report- 
Section  Three — ^Aggregated  Data 
Collection  for  Families  Appljing  for, 
Receiving,  and  No  Longer  Raseiving 
Aaaistance  Under  the  TANF  Program 

Instnictlona  and  Dafinmona 

1.  State  FIPS  Code:  Enter  your  two-digit 
State  code.  Tribal  grantees  should  leave  this 
field  blank 

2.  Tribal  Code:  For  Tribal  grantees  only, 
enter  the  three-digit  Tribal  code  that 
represents  your  Tribe  (See  Appendix  E  of  the 
TANF  Sampling  and  Statistical  Methods 
Manual  for  a  complete  listing  of  Tribal 
Codes).  State  agencies  should  leave  this  field 
blank. 

3.  Calendar  Quarter.  The  four  calendar 
quarters  are  as  follows: 

First  quarter January-March. 

Second  quarter ApriKJune. 

Third  quarter July-Septemt)er. 

Fourth  quarter  October-December. 

Enter  the  four-digit  year  and  one-digit 
quarter  code  (in  the  format  YYYYQ)  that 
identifies  the  calendar  year  and  quarter  for 
which  the  data  are  being  reftorted  [e.g.,  first 
quarter  of  1997  is  entered  as  "19971"). 

Applications 

Guidance:  The  term  "application"  means 
the  action  by  which  an  individual  indicates 
in  writing  to  the  agency  administering  the 
SUte  (or  Tribal)  TANF  Program  his/her 
desire  to  receive  assistance. 

Instruction:  All  counts  of  applications 
should  be  unduplicated  monthly  totals. 

4.  Total  Number  of  Applications:  Enter  the 
total  number  of  approved  and  denied 
applications  received  for  each  month  of  the 
quarter.  For  each  month  in  the  quarter,  the 
total  in  this  item  should  equal  the  sum  of  the 
number  of  approved  applications  (in  item  fS) 
and  the  nuinber  of  denied  applications  (in 
item  #8). 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

5.  T(^  Number  of  Approved  Applications: 
Enter  the  number  of  applications  approved 
during  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

6.  Total  Number  of  Denied  Applications: 
Enter  the  number  of  applications  denied  (or 
otherwise  disposed  of)  during  each  month  of 
the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 


Active  Cases 

For  purposes  of  completing  this  laport, 
include  all  TANF  eligible  cases  receiving 
assistance  (i.e.,  cases  funded  under  the  TANF 
block  grant  and  State  MOE  funded  TANF 
cases)  as  cases  receiving  assistance  under  the 
Sute  (Tribal)  TANF  Program.  All  counte  of 
hmilies  and  recipients  should  be 
unduplicated  monthly  totals. 

7.  Total  Amount  of  Assistance:  Enter  the 
dollar  value  of  all  assistance  (cash  and  non- 
cash) provided  to  TANF  fomilies  under  the 
State  CTribal)  TANF  Program  for  each  month 
of  the  quarter.  Round  the  amount  of 
assistance  to  the  nearest  dollar. 

A.  FiretAlant/i: 

B.  Second  Month: 

C.  Third  Month: 

8.  Total  Number  of  Families:  Enter,  the 
number  of  frunilies  receiving  assistance 
under  the  State  (Tribal)  TANF  Program  for 
each  month  of  the  quarter.  The  total  in  this 
item  should  equal  the  sum  of  the  number  of 
two-ptarent  families  (in  item  #9).  the  number 
of  one-p>arent  hmilies  (in  item  ilO)  and  the 
number  of  no-parent  families  (in  item  #11). 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

9.  Total  Number  of  Two-parent  Families: 
Enter  the  total  number  of  2-parent  hmilies 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  rhird  Month: 

10.  Total  Number  of  One-Parent  Families: 
Enter  the  total  number  of  one-parent  families 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  MonUi: 

B.  Second  Month: 

C.  Third  Month: 

11.  Total  Number  of  No-Parent  Families: 
Enter  the  total  number  of  no-parent  funilies 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

12.  Total  Number  of  Recipients:  Enter  the 
total  number  of  recipients  receiving 
assistance  under  the  State  (Tribal)  TANF 
Program  for  each  month  of  the  quarter.  The 
total  in  this  item  should  equal  the  sum  of  the 
■umber  of  adult  recipients  (in  item  f  13)  and 
the  number  of  child  recipienU  (in  item  #14). 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

13.  Total  Number  ofAduh  Recipients: 
Enter  the  total  number  of  adult  recipienta 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

14.  Total  Number  of  Child  Recipients: 
Enter  the  total  number  of  child  recipienU 
receiving  assistance  under  the  State  (Tribal) 
TANF  Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  mrd  Month: 
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15.  Total  Number  of  Non-Custodial  Parents 
Participating  in  Work  Acttvities:  Enter  the 
total  number  of  non-custodUl  parents 
participating  in  work  activities  under  tiie 
State  (Tribal)  TANF  Program  for  etch  month 
of  the  quarter. 

A.  Fust  Month: 

B.  Second  Month: 
C  Third  Month: 

16.  Total  Number  of  Minor  Child  Heads-of- 
Household:  Enter  the  total  number  of  minor 
child  head-of-bousehold  faunilies  receiving 


assistance  under  the  State  (Tribal)  TANF 
Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

17.  Total  Number  of  Births:  Enter  the  total 
number  of  births  for  families  receiving 
assistance  under  the  State  (Tribal)  TJ^IF 
Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

18.  Total  Number  of  Out-of-Wedlock 
Births:  Enter  the  total  number  of  out-of- 
vradlock  births  for  femilies  receiving 


assistance  under  the  State  (Tribal)  TANF 
Program  for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

Closed  Cases 

19.  Total  Number  of  doted  Cases:  Enter 
the  total  number  of  cloead  cases  for  each 
month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

HJJNQ  COM  41M-01-r 
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Appendix  O — Section  2 — Instnictioii  fi>r 
CiHnpletion  of  Fonn  ACF-196 

FinancM  flepeftlog  Form  for  the  Temporary 
I  for  Needy  FamtUee  (TANF) 


the  quarter  indicated  based  on  the  best 
infonnation  available  to  the  State. 

Explanation  of  Co4umna 


AU  States  must  complete  and  submit  this 
report  in  accordance  with  these  instructions 
on  behalf  of  the  State  agency  administering 
the  TA>fF  Program. 

Due  Dates:  This  form  must  be  submitted 
quarterly  by  February  14,  May  15.  August  14 
and  November  14. 

States  must  submit  quarterly  reports  for 
each  fiscal  year  until  all  Federal  TANF  funds 
are  expended.  A  State  may  be  suboiitting 
reports  simultaneously  to  cover  two  or  more 
fiscal  years. 

Distribution:  The  original  copy  (¥rith 
original  signatures)  should  be  submitted  to; 
Administration  for  Children  and  Families. 
Office  of  Program  Support,  Division  of 
Formula,  Entitlement  and  Block  Grants, 
Aerospace  Building.  7th  Floor,  370  L'Entuit 
Promenade,  S.W..  Washington.  D.C  20447. 
An  additional  copy  should  be  submitted  to 
the  ACF  Regional  Administrator. 

General  Instnictiona 

— Round  all  entries  to  the  nearest  dollar. 
Omit  cents. 

— Enter  State  name. 

— Enter  the  Fiscal  Year  for  which  this  report 
is  being  submitted.  Funding  for  each  fiscal 
year  is  available  until  expended.  Therefore, 
for  each  fiscal  year,  a  State  may  be 
submitting  reports  simultaneously  to  cover 
two  or  more  fiscal  years.  It  is  important  to 
indicate  the  year  for  which  information  is 
being  reported. 

— Enter  the  ending  dates  for  the  current 
quarter  (the  quarter  just  ended  for  which 
this  constitutes  the  report  of  actual 
expenditures  and  obligations)  and  the 
ending  date  of  the  next  quarter  (the 
upcoming  quarter  for  which  estimates  are 
being  requested  on  line  11). 

Ft— pir  Th«  Stats  is  reporting  for  the  1st 
quarter  of  the  Federal  fiscal  year  (10/1 
through  12/31),  the  report  is  due  February  14. 
the  cunent  quarter  ending  date  is  12/31,  the 
next  quarter  ending  date  for  which  estimates 
are  requested  is  6/30.  The  estimate  submitted 
by  the  State  will  be  for  the  quarter  of  4/1 
through  6/30.  Estimates  are  not  required  on 
quarterly  reports  submitted  for  prior  fiscal 
ysezt. 

— Enter  whether  this  report  is  being  used  for 

annxial  reconciliation  of  the  Contingency 

Fund. 
— Enter  the  Federal  Medical  Assistance 

Percentage  Rate  used  by  the  State  for  the 

fiscal  year  for  which  Contingency  Funds 

were  received. 
— Indicate  whether  this  is  a  new  report  or  a 

revision  of  a  report  previously  submitted 

for  the  same  period. 
— Entries  are  not  required  or  are  not 

applicable  to  blocks  that  are  shaded. 

Columns:  All  amounts  reported  in  columns 
(A)  through  P)  must  be  actual  expenditures 
or  obligations  made  in  accordance  with  all 
applicable  statutes  and  regulations.  AmounU 
reported  in  the  estimates  section  are  Federal 
estimates  of  expwnditures  to  be  made  during 


Column  (A)  lines  1  through  4  refier  to  the 
Federal  State  Family  Assistance  Grant 
(SFAG)  awards,  amounts  transferred  to  the 
Child  Care  and  Development  Fund  (CCOF) 
(Discretionary  Fund)  and  the  Social  Services 
Block  Grant  (SSBC)  program,  and  the  amount 
available  for  TANF. 

Column  (A)  lines  5  through  10  refer  to  the 
Federal  SFAG  funds  the  State  expended  and 
obligated  under  its  TANF  program. 

Column  (A)  line  11  is  the  SFAG  grant 
award  amount  or  percentage  the  State 
estimates  it  will  need  for  the  next  quarter 
ending  referenced  at  the  top  of  the  form.  (See 
page  6  of  Line  Item  Instructions) 

Column  (B)  lines  5  through  8  refer  to  State 
TANF  expenditures  the  State  is  making  to 
meet  ita  TANF  Maintenance  of  Effort  (MOE) 
requirement  Includes  State  funds  that  are 
commingled  with  Federal  funds:  or  State 
hinds  expended  on  the  State  program  funded 
under  TANF. 

Note:  States  receiving  Contingency  Funds 
under  section  403(b)  for  the  fiscal  year  must 
also  use  this  same  column  to  report  State 
TANF  expenditures  made  to  meet  the 
Contingency  Fund  (CF)  MOE  requirement 
and  matching  exfienditures  made  above  the 
100  percent  MOE  requirement  Expenditures 
made  to  meet  the  CF  MOE  requirement  and 
expenditures  made  above  the  MOE  level  (for 
matching  purposes)  must  be  expenditures 
made  under  the  State  TANF  program  only; 
they  cannot  include  expenditures  made 
under  "sepiarate  State  programs."  In  addition, 
child  care  expenditures  cannot  be  included 
as  MOE  expenditures  or  expenditures  that 
are  matched  with  Contingency  Funds. 

Column  (C)  lines  5  through  8  refer  to  State 
expenditures  the  State  is  malring  in  Separate 
State  Programs  outside  the  State  TANF 
program  to  meet  ito  TANF  MOE  requiremem. 

Note:  For  the  TANF  MOE  requirement,  the 
cumulative  total  expenditures  (Sum  of 
8(B)4-8(C))  reported  at  the  end  of  the  Federal 
fiscal  year  should  add  up  to  75%  of  fiscal 
year  1994  historic  State  expenditures  if  the 
State  met  the  TANF  participstion 
requirements,  or  80%  of  fiscal  year  1994 
historic  State  expenditures  if  the  State  did 
not  meet  the  TANF  participation 
requirementa.  TANF  MOE  requirementa  and 
tables  were  published  in  Prof^am  Instruction 
No.  TANF-ACF-PI-96-2.  dated  December  6, 
1996. 

For  States  that  received  Contingency 
Funds,  line  8(B)  minus  line  5c(B)  (child  care) 
must  exceed  100  percent  of  the  CF  MOE 
requirement 

Note:  The  State  must  submit  an  addendum 
attached  to  the  fourth  quarter  report  for  each 
fiscal  year  that  provides  "separate  State 
program"  information  as  required  under 
parts  273  and  274  of  the  proposed  nde». 

Column  (D)  line  1  refers  to  the  Federal 
Contingency  Fund  grant  awards. 

Colimui  (D)  lines  5  through  10  refer  to  the 
Federal  share  of  expenditures  for  which 
Federal  funding  is  available  at  the  FMAP  rate 
for  the  fiscal  year  for  which  Contingency 
Funds  were  received.  Contingency  Funds  ar# 


available  for  match  for  State  expenditures  in 
excess  of  100%  of  CF  MOE  requirementa  as 
explained  in  the  "Note-"  above. 

Example:  The  State  received  Contingency 
Funds  of  $100,000  for  6  months  of  the  fiscal 
year  the  FMAP  rate  is  60%  Federal  and  40% 
State:  the  CF  100%  MOE  requirement  is 
Sl.000.000:  the  State  reported  expenditures 
under  Columns  (B)  and  CD)  of  $1,200,000.  To 
determine  how  much  of  the  Contingency 
Funds  the  State  can  keep,  the  expenditures 
of  $1,000,000  (CF  MOE  requirement)  must  be 
subtracted  from  the  total  expenditures  of 
Si. 200,000.  That  diOerence  ($200,000)  is  to 
be  multiplied  by  60  percent,  i.e., 
S200.000x60%=$120.000.  The  $120,000  must 
then  be  multiplied  by  1/12  times  the  number 
of  months  a  State  received  Contingency 
Funds,  i.e.,  $120.000xl/12x8=$60.000.  The 
State  may  keep  only  $60,000  of  the  $100,000 
ACF  awarded  it  for  the  Contingency  Fund. 

Determining  how  much,  if  any.  a  State  can 
keep  of  the  Contingency  Funds  awarded  to  it 
for  a  fiscal  year,  is  known  only  after  timiiil 
reconciliation  of  the  Contingency  Fund 
account  is  completed.  This  form  will  serve  as 
the  annual  reconciliation  report  when 
submitted  for  the  fourth  quarter  of  the  fiscal 
year.  Based  on  the  example  above,  line  8  of 
Column  (D)  (Total  Expenditures-Contingency 
Fund)  must  equal  $60,000. 

It  is  possible  that  a  State  will  have  received 
Contingency  Funds  after  the  end  of  the  fiscal 
year  that  apply  to  expenditures  made  in  the 
prior  fiscal  year.  For  a  State  receiving 
Contingency  Ftmds  for  a  fiscal  year  after  it 
has  ended,  the  State  will  be  required  to 
submit  a  revised  fourth  quarter  report  mthin 
45  days  of  receipt  of  the  additional 
Contingency  Funds.  There  is  no  carryover 
from  one  fiscal  year  to  the  next 


Stale  Reptaoament  o(  Oram  Raductfona 
WeeuWng  From  PanaWae 

If  a  State's  State  Family  Assistance  Grant 
is  reduced  because  of  the  imposition  of  a 
penalty  under  section  409.  section  409(a)(12) 
provides  that  the  State  must  mnint^jn  a  level 
of  spending  at  the  SFAG  amount  In  place  of 
SFAG  funds  withheld  for  a  penalty,  die  State 
must  substitute  with  its  own  funds  an 
amount  that  is  no  less  than  the  amount 
withheld.  The  State  replacement  funds  must 
be  included  in  Column  (B). 

Une  Nem  Instnictiona— Cumuladva  Fiacal 
Year  ExpandHurea  and  ObOgationa 

Une  1.  Awarded.  Enter  in  column  (A)  the 
cumulative  total  of  State  Family  Assistance 
Grant  (SFAG)  funds  awarded  to  the  State 
from  October  1  of  the  Federal  fiscal  year  for 
which  the  report  is  being  submitted  through 
the  current  quarter  being  reported.  Enter  in 
column  (D)  the  cumulative  total  of 
Contingency  Funds  awarded  to  the  State 
from  October  1  of  the  Federal  fiscal  year  for 
which  the  report  is  being  submitted  through 
the  current  quarter  being  reported. 

Line  2.  Transferred  to  Child  Care  and 
Development  Fund  (CCDF).  Enter  in  column 
(A)  the  cumulative  total  of  funds  the  State 
transferred  to  the  Discretionary  Fund  of  the 
Child  Care  and  Development  Fund  from 
October  1  of  the  Federal  fiacal  ]rear  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported.  Section 


Federal  Register  /  Vol.  62,  No.  224  /  Thursday,  November  20,  1997  /  Proposed  Rules         62215 


404(d)(1)  of  the  Act  governs  the  transfer  of 
SFAG  funds  to  the  Discretionary  Fund.  In 
compliance  with  section  404(d)(1).  a  State 
may  not  transfer  more  than  30%  of  ita  total 
annual  SFAG  grant.  A  State  may  transfiBr  this 
entire  amount  to  the  Discretionary  Fund  of 
the  CCDF  program.  All  funds  transferred  to 
the  Discretionary  Fund  of  the  CCDF  prdgram 
take  on  the  rules  and  regulations  of  that 
recipient  Fund. 

Line  3.  Transferred  to  SSBG.  Enter  in 
column  (A)  the  cumulative  total  of  funds  the 
State  transCsmd  to  the  Social  Services  Block 
Grant  (SSBG)  program  from  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported.  Section  404(d)(2)  of  the  Act 
governs  the  transfer  of  SFAG  funds  to  the 
SSBG  program:  it  limita  the  amount  a  State 
may  transfer  to  no  more  than  10%  of  ita  total 
annual  SFAG  to  SSBG.  (Also,  the  combined 
amount  transferred  to  SSBG  and  the 
Discretionary  Fund  may  not  exceed  30%  of 
the  annual  SFAG.  In  other  words,  for  all 
financial  reporta  applicable  to  grant  funds  for 
one  fiscal  year,  the  sum  of  the  total 
cumulative  amount  reported  on  line  3  and 
the  total  cumulative  amount  reported  on  line 
2  cannot  exceed  30%  of  the  annual  SFAG.) 
All  funds  transferred  to  the  SSBG  program 
are  subject  to  the  statute  and  regulations  of 
the  recipient  SSBG  program. 

JLine  4.  Available  for  TANF.  Enter  in 
column  (A)  the  cumulative  total  of  funds 
available  fbr  TANF  after  subtracting  the 
amounta  transferred  to  the  CCDF  program 
(Discretionary  Fund)  (line  2(A))  and/or  the 
SSBG  program  (Une  3(A))  from  October  1  of 
the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported 

Line  5.  Expenditures  on  Assistance.  Blocks 
are  shaded.  Expenditures  in  this  category 
must  be  included  in  Lines  5a.  through  Sd. 

Line  Sa.  Cash  Assistance.  Enter  in  columns 
(A).  (B),  (O  and  (D)  the  cumulative  total 
expenditures  for  cash  assistance  from 
Ortobor  1  of  the  Federal  fiscal  year  fbr  which 
the  report  is  being  submitted  through  the 
cunent  quarter  being  reported. 

Line  5b.  Work  Subsidies.  Enter  in  columns 
(A),  (B),  (C)  and  P)  the  cumulative  total 
expenditures  fbr  woric  subsidies  from 
Ortober  1  of  the  Federal  fiacal  year  for  which 
the  report  is  being  siibmitted  through  the 
currant  quarter  being  reported. 

Line  Sc.  Child  Care.  Enter  in  columns  (A), 
(B),  (C)  and  (D)  the  ciimulative  total 
expenditures  for  child  care  from  October  1  of 
the  Federal  fiscal  yaer  for  which  the  report 
is  being  submitted  through  the  cunent 
quarter  being  reported.  The  amounta  reported 
in  this  category  do  not  include  funds 
tiensiBiTed  to  the  CCDF  (Discretionaiy  Fund) 
or  SSBG  programs. 

Line  5d.  Other.  Enter  in  columns  (A).  (B), 
(C)  and  (D)  the  cumulative  total  expenditures 
fbr  other  expenditures  considered 
"expenditures  on  assistance"  that  were  not 
included  on  Lines  5a-5c  from  October  1  of 
the  Federal  fiscal  year  for  wdiich  the  report 
is  being  submitted  duough  the  cunent 
quarter  being  reported. 

Mole:  The  State  must  submit  as  an 
addendum  attached  to  the  fourth  quarter 
report  far  each  fiscal  yeer  which  identifies 


the  activities  for  which  the  "other 
exptenditures"  under  this  line  item  applies. 

Line  6.  Expenditures  on  Non-Assistance. 
Blocks  are  shaded.  Expenditures  in  this 
category  must  be  included  in  Lines  6a 
through  6e. 

line  6a.  Work  Activities.  Enter  in  columns 
(A),  (B),  (C)  and  (D)  the  cumulative  total 
expenditures  for  work  activities  from  October 
1  of  the  Federal  fiscal  year  for  which  the 
report  is  being  submitted  through  the  current 
quarter  being  reported. 

Note:  The  State  must  submit  as  an 
addendum  attached  to  the  fourth  quarter 
report  for  each  fiscal  year  (or  more 
frequently,  if  there  are  changes)  the  State's 
definition  of  each  work  activity. 

Line  6b.  Administration.  Enter  in  columns 
(A),  (B).  (C)  and  (D)  the  cumulative  total 
expenditures  for  administrative  costa  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
cunent  quarter  being  reported. 

For  State  Family  Assistance  Granta  (SFAG), 
the  15%  administrative  cost  cap  applies  to 
the  amount  Available  for  TANF  reported  on 
line  4(A)  of  this  form.  For  the  Contingency 
Fund,  the  15%  administrative  cost  cap 
applies  to  the  amount  of  total  Federal 
expenditures  reported  on  line  8(D).  For  State 
expenditures  reported  in  columns  (B)  and 
(C),  the  15%  administrative  cost  cap  applies 
to  the  amount  of  Total  Expenditures  (Une  8) 
reported  for  each  of  these  columns. 

Line  6c.  Systems.  Enter  in  columns  (A),  (B), 

(C)  and  (D)  the  cumulative  total  expenditures 
for  systems  costa  frtnn  October  1  of  the 
Federal  fiscal  year  for  which  the  report  is 
being  submitted  through  the  current  quarter 
being  reported. 

Mole:  Section  404(b)(1)  of  the  Act  Umito 
States  to  which  a  grant  is  made  under  section 
403  to  ex]>end  no  more  than  15%  of  the  grant 
for  administrative  cosU.  In  addition,  section 
404(bK2)  of  the  Act  states  that  the  15% 
administrative  cost  cap  shall  not  apply  to  the 
use  of  a  grant  for  information  technology  and 
computerization  needed  for  trecking  or 
monitoring  required  by  or  under  this  pert. 

Line  6d.  Transitional  Services  for 
Employed.  Enter  in  columns  (A),  (B),  (C)  and 

(D)  the  cumulative  total  expenditures  to . . 
provide  transitional  services  to  frunilies  that 
cease  to  receive  assistance  under  the  TANF 
{sogiam  because  of  emplo3nnent  from 
October  1  of  the  Federal  fiscal  yearfor  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported. 

Note:  The  State  must  submit  as  an 
addendum  attached  to  the  fourth  quarter 
report  fbr  each  fiscal  year  which  describes 
the  types  of  services  the  State  provided  under 
this  Ihie  item. 

Line  6e.  Other.  Enter  in  columns  (A),  (B), 
(C)  and  (b)  the  cumulative  total  expenditures 
for  other  expenditures  considered 
"expenditures  on  non-assistance"  that  were 
not  included  on  Lines  6a-6d.  from  October 
1  of  die  Pedoal  fiscal  year  for  which  the 
report  is  being  submitted  through  the  current 
quarter  being  reported 

Note:  The  State  must  submit  as  an 
addendum  attached  to  the  fourth  quarter 
report  for  eech  fiscal  year  which  identifies 


the  activities  for  which  the  "other 
expenditures"  under  this  line  item  applies. 

Line  7.  Other  Expenditures.  Enter  in 
columns  (A).  (B),  (C)  and  (D)  the  cumulative 
total  other  expenditures  from  October  1  of 
the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported.  "Other  expenditures" 
are  those  expenditures  that  cannot  be 
reported  under  any  other  category  on  this 
form. 

Notr.  The  State  must  submit  aS  an 
addendum  attached  to  the  fourth  quarter 
report  for  each  fiscal  year  which  identifies 
the  activities  for  which  the  "other 
expenditures"  under  this  line  item  applies. 

Line  8.  Total  Expenditures.  Enter  in 
columns  (A),  (B),  (C)  and  (D)  the  cumulative 
total  expenditures  (Sum  of  Line  5a  through 
Line  7)  from  October  1  of  the  Federal  fiscal 
year  for  which  the  report  is  being  submitted 
through  the  current  quarter  being  reported. 

Line  9.  Federal  Unliquidated  Obligations. 
Enter  in  columns  (A)  and  (D)  the  cumulative 
total  Federal  unliquidated  obligations  from 
October  1  of  the  Federal  fiscal  year  for  which 
the  report  is  being  submitted  through  the 
current  quarter  being  reported. 

For  the  Contingency  Fund,  this  line  should 
indicate  $0  for  the  report  submitted  for  the 
fourth  quarter. 

Line  10.  Unobligated  Balance.  Enter  in 
columns  (A)  and  P)  the  cumulative  total 
Federal  une^Ugated  balances  from  October  1 
of  the  Federal  fiscal  year  for  which  the  report 
is  being  submitted  through  the  current 
quarter  being  reported.  After  the  end  of  the 
Federal  fiscal  year  any  amount  reported  in 
column  (D)  as  an  unobligated  belanca  will  be 
de-obligated  by  ACF. 

Line  11.  Estimate  for  Next  Quarter  Ended. 
Enter  in  column  (A)  the  estimate  of  SFAG 
grant  award  funds  requested  for  the  next 
quarter  ending  (refer  to  the  next  quarter 
ending  entered  at  the  top  of  this  report). 

Note:  Section  405(c)(1)  of  the  Act  states 
ACF  shall  estimate  the  amount  to  be  paid  to 
each  eligible  State  for  each  quarter,  such 
estimste  is  to  be  based  on  a  report  filed  by 
the  State  containing  an  estimate  by  the  State 
'  of  the  total  sum  to  be  expended  l>y  the  State 
in  the  quarter  under  the  State  program 
funded  under  section  403. 

Appendix  D— Section  3 

NilmiiiaUuii  To  Be  Reported  aa  an 
Addendum  to  the  Fourth  Quartor  TANF 
FlnencW  Report 

A.  The  following  definitions  and 
infonnation  with  respect  to  the  TANF 
program: 

(1)  The  number  of  cases  excluded  from  the 
ovenU  work  participation  rate,  the  two- 
parent  work  participation  rate,  and  the  time- 
limit  calculations  because  of  the  State's 
definition  of  "bmiUes  receiving  assistance," 
together  with  an  explanation  of  the  basis  for 
such  exclusions; 

(2)  The  State's  definition  of  eech  work 
activity; 

(3)  A  description  of  the  transitional 
services  provided  to  femilies  no  longer 
receiving  assistance  due  to  employment;  and 

(4)  The  State's  description  of  how  it  wiU 
reduce  the  amount  of  assistance  otherwise 
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payable  to  the  hmily  prorata  (or  more)  with 
respect  to  any  period  during  a  month  in 
which  the  individual  refuses  to  engage  in 
work  without  good  cause. 

B.  The  following  information  on  separata 
State  programs  whose  expenditures  are 
counted  by  the  State  as  MOE: 

(1)  A  description  of  the  specific  program 
activities  provided  to  eligible  fomilies: 

(2)  Each  MOE  program's  statement  of 
purpose  (i.e.,  how  the  program  activity  serves 
eligible  bmilies); 

(3]  The  applioible  definitiaiu  of  each  work 
activity; 

(4)  Whether  the  program  activity  had  been 
fveviously  authorized  and  allowable  as  of 
August  21. 1996.  under  section  403  of  prior 
kw; 

(5)  The  FY  1995  State  expenditures  for 
each  program  activity  not  authorized  and 
allowable  as  of  .\ugust  21, 1996; 

(6)  The  total  number  of  eligible  funilies 
served  by  each  program  activity  as  of  the  end 
of  the  fiscal  year 

(7)  The  eligibility  criteria  for  the  fiuniliea 
served  under  each  program:  and 

(8)  A  certification  that  those  families 
served  met  the  Sute's  cHteria  for  eligible 
families. 

Appendix  E— TANF  MOE  Data 
KeptHf — Section  One — Disaggragated 
Data  Collection  for  Families  Receiving 
Aaaistance  Under  the  Separate  State 

Programs 

Instructions  and  Oeflnttiona 

Genera/  Iiutivction:  The  State  ^ency 
should  collect  and  report  data  for  each  data 
element  shown  below. 

1.  State  FIPS  Code:  Enter  your  two-digit 
State  code  from  the  following  listing.  These 
codes  are  the  standard  codes  used  1^  the 
h4ationai  Institute  of  Standards  and 
Technobigy. 


Stale 

Cods 

AlatMsiw „. 

Alaska 

American  Samoa     ~ 

Afi^QTM   , 

Afkansas.. 

Caiforraa 

Colorado 

Connecticut 

Delaware  _ „j. 

District  o(  Columbia  _«.__.„...„. 

Ftorida 

Georgia „ 

Guam             

01 
02 
60 
04 
06 
06 
06 
00 
10 
11 
12 
13 
66 

15 

16 

lOM  .....     _ «. 

Kanaas. 

Kentucky 

Louisiana .          . .^ 

Maine  . 

Maryland „ 

MassactHJsetts  .        ^     . 

Michigan ;. 

Minnesota  ."rsr 

Mississippi     „..      . 

Missouri 

17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

State 

Code 

Montana „ 

Net>raska 

Nevada .. 

New  Hampshire 

30 
31 
32 
33 

New  Jersey  „ „. 

New  Mexico  _. 

34 
35 

New  York  

North  Carolina 

Nortfi  Dakota 

Ohto  

Oklahoma 

Oregon 

Pennsylvania . 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee ..„„. 

Texas  

Utah 

Vermont  

Virgin  Islands 

Virginia 

36 
37 
38 
39 
40 
41 
42 
72 
44 
45 
46 
47 
•  48 
49 
50 
78 
51 

Washington  . 

West  Vn^na 

Wisconsin  _._»»..._..._.....„,_.. 
Wyoming  . 

53 
54 
55 
56 

2.  County  FIPS  Code:  Enter  the  three-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 
of  counties  and  county  equivalents.  Codes 
were  devised  by  listing  counties 
alphabetically  and  assigning  sequentially  odd 
integer8;e.g.,001.  003,  005.  •   *   *A 
complete  list  of  codes  is  available  In 
Appendix  F  of  the  TANF  Sampling  and 
Statistical  Methods  Manual. 

3.  Reporting  Month:  Enter  the  four-digit 
year  and  two-digit  month  code  that  identifies 
the  year  and  month  for  which  the  data  are 
being  reported. 

4.  Stratum: 

GuidajHx:  All  Cunilies  that  receive 
assistance  under  separate  State  Progranu  (ie. 
State  MOE  families)  and  are  selected  in  this 
sample  &om  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratum  codes  may  range  bom  "00"  to  "99." 
States  with  stratified  samples  should  provide 
the  ACF  Regional  Office  with  a  listing  of  the 
numeric  codes  utilized  to  identify  any 
stratificatioiL  If  a  State  opts  to  provide  data 
fior  its  entire  caseload,  enter  the  same  stratum 
code  (any  two-digit  number)  fiw  each  State 
MOE  family. 

Instruction:  Entn  the  twronliglt  stratum 
code. 

Family-Level  Data 

Definition:  For  reportiiig  poipoaas,  the 
State  MOE  family  means  (a)  all  individuals 
laceiving  sssistanca  as  part  of  a  tunily  tmder 
the  Separate  State  Programs;  and  (b)  the 
following  additional  persons  livhiig  in  the 
household,  if  not  inchidad  under  (a)  above: 

(1)  Paient(s)  or  caretaker  relative(s)  of  any 
minor  child  receiving  assistance; 

(2)  Minor  siblings  (including  unborn 
children)  of  any  child  receiving  assistance; 
and 

(3)  Any  person  whose  income  or  resouroes 
would  be  counted  in  determining  the 
family's  eligibility  for  or  amount  of 
assistance. 


5.  Cose  Number— Separate  State  UOB: 
Guidance:  If  the  case  number  is  less  than 

the  allowable  eleven  characters,  a  State  may 
use  lead  zeros  to  fill  in  the  number. 

Instruction:  Enter  the  number  assigned  by 
the  State  agency  to  uniquely  identify  the 
case. 

6.  2JP  Code:  Enter  the  five-digit  ZIP  code 
for  the  State  MOE  family's  place  of  residence 
for  the  reporting  month. 

7.  Disposition: 

Guidance:  A  bmily  that  did  not  receive 
any  assistance  for  the  reporting  month  but 
was  listed  on  the  monthly  sample  frame  for 
the  reporting  month  is  "listed  in  anor." 
States  are  to  complete  data  collection  for  all 
sampled  cases  that  are  not  listed  in  error. 

Instruction:  Enter  one  of  the  t> I  lowing 
codes  for  each  State  MOE  sampled  case. 

1  3  Data  collection  completed 

2  3  Not  subject  to  data  collection/listed  in 

error 

8.  Number  of  Family  Members:  Enter  two 
digits  that  represent  the  number  of  members 
in  the  family  receiving  assistance  under  the 
Separate  State  Programs. 

9.  Type  of  Family  for  WoHc  Participation: 
Guidance:  This  dats  element  will  be  used 

to  identify  the  type  of  family  {i.e.,  the  number 
of  parents  or  care-taker  relatives  in  the  family 
receiving  assistance)  in  order  to  calculate  the 
all  family  and  the  two-parent  family  woric 
participation  rates.  A  family  with  a  mino^ 
child  head-of-househoid  shiMild  be  coded  as 
eithw  a  one-parent  family  or  two-parent 
family,  whichever  is  appropriate.  A  family 
tliat  includes  s  disabled  parent  will  not  be 
considered  a  two-parent  Csmily  for  purposes 
of  tlie  work  participation  rate.  It  is  up  to  the ' 
State  to  consider  wliether  s  fsmify  with  a 
non-custodial  parent  is  a  one-parent  or  two- 
parent  Cunily  Cw  the  purposes  of  calculating 
the  woric  participation  rate. 

Instruction:  Enter  the  one-digit  code  that 
represents  the  type  of  fsmily  fior  purposes  of 
calculating  the  work  participation  rates. 

IsSingle-Parent  Family  for  participation  rate 
purposes 

2sTwo-Parent  Family  for  participation  rate 
purposes 

3sNo  Parent  Family  for  participation  rate 
purpoaes  (does  not  include  perente.  care- 
taker ralatives.  or  minor  child  haads-of- 
househokl 

10.  Has  t/w)bm£/)r  leoetved  osststanoe 
under  a  State  (Tribal)  TANF  Program  withia 
the  past  six  oiontAs:  If  tlie  State  MOE  fiunily 
has  racaived  assistance  under  a  State  (Tribal) 
TANF  Program  within  the  past  six  numths. 
enter  code  '1."  Otherwise,  enter  "2." 
IsYes,  famify  has  received  »— Vryy  under 

a  Stete  (Tribal)  TANF  program  within 
the  past  six  months. 
2=No 

11.  Aecefvas  Subadlxad  Housing: 
Guidance:  Subsidised  housing  rsfBis  to 

hotising  for  which  money  was  paid  by  the 
Federal,  State,  or  Local  govsRuaenl  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  ovmer  of  the  housing  to  assist 
the  fiunily  in  paying  rent  Two  families 
sharing  living  expenses  does  not  constitute 
subsiditead  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  tlie  State  MOE 
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fiunily  received  subsidised  housing  for  the 
reporting  month. 

l^Public  housing 
2-HUD  rent  siteidy 
3=Other  rent  subaidy 
4<:No  Housing  subsidy 

12.  iiecefves  Medical  Assistajtce:  Enter  "1" 
if.  for  the  reporting  month,  any  State  MOE 
family  member  is  eligible  to  receive  (i.e.,  a 
certified  recipient  of)  medical  assistance 
under  the  State  plan  approved  under  Title 
XDC  or  "2"  if  no  Stete  MOE  temily  member 

is  eligible  to  receive  medical  assistance  under 
the  S^te  plan  approved  under  Title  XDL 
l=Yes,  receives  Medical  Assistance 
2»No 

13.  Receives  Food  Stamps:  If  the  Stete 
MOE  family  received  Food  Stamps  for  the 
reporting  month,  enter  the  one-digit  code 
indicating  tlia  type  of  Food  Stamp  assistaiice. 
Otherwise,  enter  "4." 

IsYes,  Food  Stamp  coupon  allotoient 
2- Yes.  cash 
3sYes.  wags  suhaidy 
4-No 

14.  Amount  of  Food  Stamp  Assistaiux: 
Guidance:  For  situations  in  which  the 

Pood  Stamp  household  difCsrs  from  the  Stete 
MOE  fiunily.  code  this  element  ina  manner 
that  most  aocuratofy  reflects  the  resources 
availabte  to  the  State  MOE  fsmily. 

Instruction:  Enter  the  Stete  MOE  eligible 
famify's  authorized  dollar  amount  of  Food 
Stamps  assistance  for  the  reporting  month.  If 
the  Stete  MOE  fiunily  did  not  receive  any 
food  stamps  for  the  reporting  month,  enter 
"O." 

15.  Receives  Subeidixed  Child  Care: 
Guidance:  For  the  purpose  of  coding  this 

date  elsmeat.  subsidteed  child  cam  funded 
under  the  Child  Cara  ami  Development  Fund 
with  frmds  that  were  transfisned  from  the 
Stete  TANF  Program  should  be  coded  as  "2." 

Jhstructioin:  If  the  State  MOE  family 
receives  subsidized  child  care  for  tlie 
reporting  month,  enter  code  "1",  "2",  "3".  or 
"4",  whichever  is  appropriate.  Otlierwise, 
enter  code  "S." 
l^Yes,  funded  under  the  Separate  State 

Programs 
2KYes,  funded  under  the  Child  Care  and 

Development  Ftmd 
33Yes,  fimded  imder  other  Federal  program 

(e.g.,  TANF  or  SSBG) 
4s Yes.  funded  under  other  Stete  or  local 

program  5=No 

16.  Ammint  of  Subsidized  Child  Care: 
Guidance:  Subsidized  child  care  means  a 

grant  by  the  Federal,  Stete  or  Local 
government  to  a  parent  (or  care-taker  relative) 
to  support,  in  part  or  whole,  the  cost  of  child 
care  services  provided  by  an  eligible  provider 
to  an  eligible  child.  The  gram  may  be  paid 
directly  to  the  parent  (or  care-taker  relative) 
or  to  a  child  care  provider  on  behalf  of  the 
parent  (or  care-taker  relative). 

Instruction:  Enter  the  dollar  amount  of 
subsidized  child  care  that  the  State  MOE 
hmily  has  received  for  services  in  the 
reporting  month.  If  Stete  MOE  fomily  did  not 
receive  any  subsidized  child  care,  enter  "0" 
as  the  amount 

17.  Amount  (^  Child  Care  Disregard:  Enter 
the  total  dollar  amount  of  the  Stete  MOE 


family's  actual  disregard  allowed  fior  child 
care  expenses. 

18.  Amount  of  Child  Support:  Enter  the 
total  dollar  value  of  ddld  support  received 
an  behalf  of  the  Stete  MOE  ftmily  in  the 
reporting  month,  which  includes  aiiearages, 
recoupm«Us,  and  pass-through  amounts 
whether  paid  to  the  Stete  or  the  fiunily. 

19.  Amount  of  the  Families'  Cash 
Resources:  Enter  the  total  dollar  amount  of 
the  Stete  MOE  family's  cash  resources  fior  the 
reporting  month. 

Amount  of  Assistance  Received  and  the 
Number  of  Months  that  the  Family  Has 
Received  Each  Type  of  Assistance  Under  the 
Separate  State  Proffams 

Guidance:  Assistance  means  every  form  of 
support  provided  to  Stete  MOE  families 
under  the  Sepente  State  Program  (including 
child  care,  mrork  subsidies,  and  allowrances  to 
meet  living  expenses),  except  for  the 
following: 

(1)  services  that  have  no  direct  monetary 
value  to  an  iiulividual  fiunily  and  that  do  not 
involve  implicit  or  explicit  income  support, 
such  as  counseling,  case  managem«it,  peer 
support  and  employment  services  that  do  not 
involve  subsidies  or  other  forms  of  income 
support:  and 

(2)  one-time,  short-term  assistance  {i.e., 
assistance  paid  within  a  30-day  period,  no 
more  than  once  in  any  twelve-month  period, 
to  meet  needs  that  do  not  extend  beyond  a 
90-day  period,  such  as  automobile  repair  to 
retain  employment  and  avoid  weltere  receipt 
and  appliance  repair  to  maintein  living 
arrangements). 

Iniruction:  For  each  tjrpe  of  assistance 
provided  under  the  Stete's  MOE  Program, 
enter  the  dollar  amount  of  assistance  that  the 
Stete  MOE  family  received  or  that  was  paid 
on  behalf  of  the  Stete  MOE  fiimily  for  the 
reporting  month  and  the  number  of  montiu 
tlttt  the  Stete  MOE  fsmily  has  received 
assistance  under  the  State's  Separate  MOE 
pTMrams.  If,  for  a  "type  of  assistance",  no 
dolur  amotmt  of  assistance  was  provided 
during  the  reporting  month,  enter  "0"  as  the 
amount  If,  for  a  "type  of  assistance",  no 
assistance  has  ever  been  received  by  the 
TANF  eligible  fiunily,  enter  "0"  as  the 
number  of  months  of  assistance. 

20.  Cash  and  Cash  Equivalents: 

A.  Amount 

B.  Number  of  Months 

21.  Educational: 

A.  Amount 

B.  Number  ofMoitths 

22.  Employment  Services: 

A.  Amount 

B.  Number  of  Months  ^ 

23.  Work  Subsidies: 

A.  Amount 

B.  Number  of  Months 

24.  Child  Care: 

Guidance:  Include  only  the  child  care 
funded  directly  by  the  Separate  State 
Programs.  Do  not  include  child  cara  funded 
imder  the  TANF  Program  or  the  Child  Care 
and  Development  Fund,  even  though  some  of 
the  funds  were  transferred  to  the  CCDF  from 
the  State  TANF  program 

A.  Amount 

B.  Number  of  Months 


25.  Transpoitatitm: 

A.  Amount 

B.  Number  of  Months 

26.  Other  Supportive  Smvices  and  Special 
Needs,  indudbig  Assistaiux  with  hiteeting 
Home  Heating  and  Air  Conditioning  Coeta: 

A.  Amount 

B.  Number  of  Months 

27.  Thinsttional  Ssrvicas: 

A.  Amount 

B.  Numher  of  Months 

28.-  Contributions  ta  Individual 
Development  Accounts: 

A.  Amount 

B.  Number  of  Months 

29.  Other 

A.  Amount 

B.  Number  of  Months 

Reason  for  and  Amount  (^Reduction  in 
Assistance 

Fat  eech  rsason  for  which  the  State  MOE 
family  received  a  reduction  in  assistsnre  for 
the  reporting  month,  oater  the  dollar  amount 
of  the  reduction  in  assistance.  Otherwise, 
enter  "0." 

30.  Work  Requirements  Sanction 

31.  Family  Sanction  for  an  Adult  with  No 
Hi^  School  Diploma  or  Equivalent 

32.  Sanction  for  Teen  Parent  not  Attending 
School 

33.  Non-Cooperation  with  Child  Support 

34.  Failure  to  Comply  with  an  Individual 
Responsibility  Plan 

35.  Other  Sanction 

36.  Recoupment  of  Prior  Overpayment 

37.  Family  Cap 

38.  Aeductfon  Based  on  Family  Moving 
into  State  From  Another  State 

39.  Reduction  Based  on  Length  of  Receipt 
of  Assistance 

40.  Other,  Nqn-Sanction 

41.  Waiver  Evaluation  Research  Group 
Guidance:  In  connection  with  waivers, 

approved  to  allow  States  to  implement 
Welfare  Reform  Demonstrations,  a  Stata 
assigned  a  portion  of  iu  cases  to  a  research 
group  consisting  of  a  control  group  (sul^ect 
to  the  provisions  of  the  regular,  statutory 
AFDC  program  as  defined  by  prior  law)  and 
an  experimental  group  (subject  to  the 
provisioiu  of  the  r^iUar,  statutory  AFDC 
program  as  defined  by  prior  law  as  modified 
by  waiven).  A  state  may  choose,  for  the 
purpose  of  completing  impact  analyses,  to 
continue  a  research  group  and  thus  maintain 
applicable  control  and  experimental  group 
treatment  policies  ss  they  were  implemented 
under  their  welfare  reform  demonstration 
(including  prior  law  policies  not  modified  by 
waivers),  even  if  such  policies  are 
inconsistent  with  TANF.  However,  cases 
assigned  to  a  non-experimental  treatment 
group  (i.e.,  not  pari  of  the  research  group) 
may  not  apply  prior  law  policies  inconsistent 
with  TANF  unliBss  such  policies  are 
specifically  linked  to  approved  waivers. 
Where  a  state  continues  waivers,  but  does  not 
continue  a  research  group  for  impact 
evaluation  purposes,  all  cases  in  the 
demonstration  site  will  be  treated  as  non- 
experimental  treatment  group  cases 
regardless  of  their  original  assigiunent  as 
control  or  experimental  cases. 
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Instruction:  Entar  the  one-digit  code  thel 
indicates  the  funily's  waiver  evaluation  case 
status. 
Blank=Not  applicable  (no  waivers  apply  to 

this  case) 
l=Contxol  group  (for  impact  anaiysia- 

purposes) 
2=Experimental  group 
3=Non-experimental  treatment  group 

Person-Level  Data 

Person-level  data  has  two  sections:  the 
adult  and  minor  child  head-of-househotd 
characteristic  section  and  the  child 
characteristics  section.  Section  419  of  the  Act 
defines  adult  and  minor  child.  An  adult  is  an 
individual  that  is  not  a  minor  child.  A  minor 
child  is  an  individual  who  (a)  has  not 
attained  18  years  of  age  or  (b)  has  not 
attained  18  years  of  age  and  is  a  full-time 
student  in  a  secondary  school  (or  in  the 
equivalent  level  of  vocational  or  technical 
training.) 

Aduh  and  Minor  Child  Head-of-Household 
Charactaristics 

This  section  allows  for  coding  up  to  six 
adults  (or  a  minor  child  who  is  either  a  head- 
of-household  or  married  to  the  head-of- 
household  and  up  to  five  adults)  in  the  State 
MOE  family.  A  minor  child  who  is  either  a 
head-of-household  or  married  to  the  heed-of- 
household  should  be  coded  as  an  adult  and 
will  hereafter  be  referred  to  as  a  "minor  child 
head-of-household."  For  each  adult  (or  minor 
child  head-of-household)  in  the  State  MOE 
family,  complete  the  adult  characteristics 
section. 

If  there  are  more  than  six  adults  (or  a  minor 
child  head-of-household  and  five  adults)  in 
the  State  MOE  family,  use  the  following 
order  to  identify  the  persons  to  be  coded:  (1) 
the  head-of-household;  (2)  parents  in  the 
eligible  family  receiving  assistance;  (3)  other 
adults  in  the  eligible  family  receiving 
assistance;  (4)  Parents  not  in  the  eligible 
family  receiving  assistance;  (5)  caretaker 
relatives  not  in  the  eligible  family  receiving 
assistance;  and  (6)  other  persons,  whose 
income  or  resources  count  in  determining 
eligibility  for  or  amount  of  assistance  of  the 
eligible  fomily  receiving  assistance,  in 
descending  order  the  person  with  the  most 
income  to  the  person  with  least  income. 

42.  Family  Affiliation: 

Guidance:  This  data  element  is  used 
both  for  (I)  the  adult  or  minor  child 
head-of-household  section  and  (2)  the 
minor  child  section.  The  same  coding 
schemes  are  used  in  both  sections.  Some 
of  these  codes  may  not  be  applicable  for 
adults. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  aduh's  (or  minor  child  head-of- 
household's)  relation  to  the  eligible  family 
receiving  assistance. 

1=  Member  of  the  eligible  bmily  receiving 
assistance 

Not  in  eligible  family  receiving  assistance, 
but  in  the  household 

2s  Parent  of  minor  child  in  the  eligibla 

bmily  receiving  assistance 
3s  Caretaker  relative  of  minor  child  in  the 

eligible  bmily  receiving  assistance 


4s  Minor  sibling  of  child  in  the  eligibla 

family  receiving  assistance 
5=  Person  whose  iacome  or  resources  are 

considered  in  determining  eligibility  for 

or  amount  of  assistance  for  the  eligible 

femily  receiving  asaistance 

43.  Noncustodial  Parent  Indicator 
Guidance:  A  noncustodial  parent  means  a 

parent  who  does  not  live  with  his/her 
child(ren).  A  noncustodial  parent  who  lives 
in  the  State,  may  participate  in  work 
activities  funded  under  the  Separate  State 
Programs.  If  the  noncustodial  parent 
participates  in  work  activities,  (s)he  must  be 
a  member  of  the  eligible  family  receiving 
assistance  and  be  reported  as  part  of  the  State 
MOE  family. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  noncustodial  parent  status. 
1*  Yea,  a  noncustodial  parent 
2=  No,  not  a  noncustodial  parent 

44.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  the  adult  (or  minor  child 
head-of-household)  under  the  Separate  State 
Program  in  the  format  YYYYMMDD. 

45.  Social  Security  Number:  Enter  the  nine- 
digit  Social  Security  Number  for  the  adult  (or 
minor  child  head-of-household)  in  the  format 
nnnnnnnnn. 

46.  Race:  Enter  the  one-digit  code  for  the 
race  of  the  adult  (or  minor  child  head-of- 
household). 

1=  White,  not  of  Hispanic  origin 

2=  Black,  not  of  Hispanic  origin 

3=  Hispanic 

4=  Anrarican  Indian  or  Alaska  Native 

5s  Asian  or  Pacific  Islander 

Brother 

9=  Unknown 

47.  Gender:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  gender. 

1=  Male 
2s  Female 

Receives  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.  For  each  type  of  disability  benefits, 
enter  the  one-digit  code  that  indicates 
whether  or  not  the  adult  (or  minor  child 
head-of-household)  received  the  benefit. 

48.  Receives  Federal  Disability  Insurance 
Benefits:  Enter  the  one-digit  code  that 
indicates  the  adult  (or  minor  child  head-of- 
household)  received  Federal  disability 
insurance  benefits  for  the  reporting  month. 
l=Yes,  received  benefits  based  on  Federal 

disability  status 
2=No 

49.  Aecsives  Benefits  Based  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  adult  (or  minor  child  head- 
of-household)  received  benefits  based  on 
Federal  disabiUty  status  for  the  reporting 
month. 

l=Yes,  received  benefits  based  on  Federal 

disability  status 
2=No 

50.  fleceivBS  Aid  Under  Title  XIV-APDT: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 


received  aid  under  a  State  plan  approved 
imder  Title  XIV  for  the  reporting  moath. 
l=Ye8,  received  aid  under  Title  XIV-APDHT 
2=No 

51.  Receives  Aid  Under  Title  XVI-AABDz 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XVI-AABD  for  the  reporting 
month. 

l=Yes,  received  aid  under  Title  XVI-AABD 
2=No 

52.  Receives  Aid  Under  Title  XVl-SSI: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-houtehold) 
received  aid  under  a  State  plan  approved 
under  Title'XVI-SSI  for  the  reporting  mondt 
l=Yes,  received  aid  under  Title  XVI-SSI 
2=No 

53.  Marital  Status:  Enter  the  one-digit  code 
for  the  adult's  Cor  minor  child  head-of- 
household's)  marital  status  for  the  repotting 
month. 

IsSingle,  never  married 
2=Married,  living  together 
3sMarried,  but  separated 
4-Widowed 
5sDivotoed 

54.  Relationship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  haad-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
noffoe  applicable  for  adults. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  adult's  (or  minor  child  head-of- 
household's)  relationship  (including  by 
marriage)  to  the  head  of  the  housahold,  as 
defined  by  the  Food  Stamp  Program  or  as 
determined  by  the  State,  [i.e.,  the 
relationship  to  the  principal  person  of  eadi 
person  living  in  the  household.)  If  a  minor 
child  head-of-household,  entar  code  "01." 
01 =Head  of  household 
02=Spouse 
OSsParent 

04sDaughter  or  son  (Natural  or  adoptive) 
05=Stepdaughtar  or  stepson 
06sGrandchild  or  great  grandchild 
07sOther  related  person  (brother,  niece, 

cousin) 
08=Foster  child 
09=Unrelated  child 
lOsUnrelated  adult 

55.  Teen  Parent  With  Child  In  the  Family: 
Guidance:  A  teen  parent  ia  a  person  who 

is  under  20  years  of  age  and  that  person's  . 
child  is  also  a  member  of  the  State  MOE 
family. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  hsad-of- 
household's)  teen  parent  status. 
l=Yes,  a  teen  parent 
2sNo 

Educational  Level 

Educational  level  is  divided  into  two  parts; 
the  highest  level  of  education  attained  and 
the  highest  degree  attained. 

56.  Highest  Level  of  Education  Attained: 
Enter  the  two-digit  code  to  indicate  the 
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highest  level  of  education  attained  by  the 

adult  (or  minor  child  head-of-household). 

OQsNo  formal  education 

01-12aGnde  level  completed  in  ptinmryf 
secondary  school  including  saoondary 
level  vocational  school  or  adult  high 
school 

57.  Higfmst  Degree  Attained:  If  the  adult  (or 
minor  child  head-of-household)  has  a 
degree(s),  enter  the  one-digit  code  that 
indicates  the  highest  dagrea  attained. 
Otherwise,  leave  tlw  field  blank. 

OsNo  degree 

IsHigh  school  diploma,  GED,  or  National 

External  Diploma  Program 
2=Awardad  Aasociata's  Degrae 
3sA warded  Bachelor's  Degree 
4=Awarded  paduate  degree  (Master's  or 

higher) 
5=Other  credentials  (degree,  certificate, 

diploma,  etc.) 

58.  Citizenship/Alienage: 
Guidance:  As  described  in  TANF-ACF- 

PA-97-1,  Sutes  have  the  flexibiUty  to:  (1) 
use  State  MOE  funds  to  serve  "qualified" 
aliens,  including  those  who  enter  on  or  after 
August  22, 1996:  (2)  uae  Federal  TANF  funds 
to  serve  "quaUfied"  aliens  wlut  arrived  i»ior 
to  the  enactment  of  the  PRWORA  on  August 
22, 1996  (such  aliens  who  airivad  after 
enactment  are  barred  fnxn  receiving  Federal 
TANF  fimds  for  five  years  from  the  date  of 
entry,  except  for  certain  aliens  such  as 
refugees  and  asylees);  (3)  use  State  MOE 
hinds  to  serve  legal  aliens  who  are  not 
"qualified":  and  (4)  use,  under  section  411(d) 
of  PRWORA,  Suta  MOE  funds  to  serve  aliens 
who  are  not  lawfully  present  in  the  U.S.,  but 
only  through  enactment  of  a  State  law,  after 
the  date  of  PRWORA  enactment,  which 
"affirmatively  provides"  for  such  benefits. 
Instruction:  Enter  the  two-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  citizenship/alienage. 

OlsU.S.  citizen,  including  naturalized 
citizens 

02sPermanent  resident  who  has  woikad  faity 
qualifying  quarters;  aUen  who  is  a 
veteran  with  an  honorable  discharge 
from  the  U.S.  Armed  Forces  or  is  on 
active  duty  in  the  U.S.  Armed  Forces,  or 
spouse  or  unmarried  dependent  children 
of  such  alien 

03sQualified  alien  accorded  refugee,  Cuban 
or  Haitian  entrant,  or  Amerasian 
immigrant  status  (INS  Form  1-94)  who 
has  resided  in  the  U.S.  five  years  or  less 

04>Qualified  alien  granted  political  asylum 
five  or  less  years  ago;  quaUfied  alien 
granted  a  writhholding  of  deportation  by 
INS  (under  sea  243(h)  or  sec  241(bK3) 
of  the  DMA)  five  or  less  years  ago. 

OSsQualifiad  alien,  (including  immigrant 
accorded  permanent  resident  status 
("green  cud"),  parolee  granted  parole  for 
at  least  one  year  under  sec.  212(d)(5)  of 
the  INA,  and  certain  battered  aliens  and 
their  children  who  are  determined  to  be 
qualified),  who  arrived  in  the  U.S.  prior 
to  enactment  (August  22, 1996)  or  who 
arrived  in  tlie  U.S.  on  or  after  enactment 
and  has  resided  in  the  U.S.  more  than 
five  years 


OOsQualified  aUen  accorded  refugee.  Cuban 
or  Haitian  entrant,  or  Amerasian 
immigrant  status  (INS  Form  1-94)  who 
has  resided  in  the  U.S.  more  than  five 
years 
073Qualified  alien  granted  political  as3rlixm 
or  granted  withholding  of  deportation  by 
INS  (under  sec  243(h)  or  sec.  241(b)(3) 
of  the  INA)  more  than  five  years  ago; 
OSsQualifiad  ahen  (other  than  a  refugee, 
Cuban  or  Haitian  entrant,  Amerasian 
immigrant,  asylee,  or  alien  whose 
deportation  has  hem  withheld  under 
sec  243(h)  or  sac.  241(b)(3)  of  the  INA) 
who  arrived  in  the  U.S.  on  or  after 
enactment  and  has  resided  in  the  U.S. 
less  than  5  yean. 
09=Any  alien  who  is  not  a  qualified  alien. 
99sUnknown 

59.  Employment  Status:  Enter  the  oneniigit 
code  that  indicates  the  adulf  s  (or  minor 
child  head-of-household's)  employment 
status. 

IsEmployed 

2sUnemployed,  looking  for  v/atk 
3sNot  in  labor  force  (i.e.  unemployed,  not 
looking  for  work,  includes  discouraged 
workms) 
6a  Work  Participation  SUtus: 
Guidance:  Disregarded  from  the 
participation  rate  means  the  State  MOE 
Cunily  is  not  included  in  the  calculation  of 
the  work  participation  rate. 

Exempt  means  that  the  individual  will  not 
be  penalized  for  failure  to  engage  in  work 
(i.e.,  good  cause  exception);  however,  the 
State  MOE  fiunily  is  included  in  the 
calculation  of  the  work  participation  rate. 

Instruction:  Enter  the  two-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  work  participation  status. 

OlsDisregarded  from  participation  rate, 
single  custodial  parent  with  child  imder 
12  months 

02sOisregaided  from  participation  rate 
because  all  of  the  following  apply^ 
required  to  participate,  but  not 
participating,  sanctioned  for  the 
reporting  month,  but  not  sanctioited  for 
more  than  3  months  within  the 
preceding  12-month  period 

OSsDisregarded,  family  is  part  of  an  ongoing 
research  evaluation  (as  a  member  of  a 
control  group  or  oxparimental  treatment 
group)  approved  under  section  1115  of 
the  Social  Security  Act 

043Disragarded  from  participation  rate,  is 
participating  in  a  Tribal  Work  Program, 
and  State  has  opted  to  exclude  all  Tribal 
WoriL  Program  participants  from  its  Work 
Participation  rate 

0S=Exempt,  single  custodial  parent  with 
child  under  age  6  and  unavailability  of 
child  care 

oe^Exempt,  disabled  (not  using  an  extended 
definition  imder  a  State  waiver) 

07=Exempt,  caring  for  a  severely  disabled 
child  (not  using  an  extended  definition 
imder  a  State  waiver)  , 

08=A  temporary  good  cause  domestic 

violence  waiver  (not  using  an  extended 
definition  under  a  State  waiver) 

09sExempt,  State  waiver 

lOsExempt.  other 


llKRequired  to  participate,  but  not 
participating,  sanctioned  for  the 
reporting  month  and  sanctioned  for  more 
than  3  months  within  the  preceding  12- 
month  period. 

12sRaquired  to  participate,  but  not 
participating,  sanctioned  for  tin 
reporting  month  but  not  sanctioned  for 
more  than  3  months  within  the 
preceding  12-month  period 

ISsRaquired  to  participate,  but  not 

participating  and  not  sanctioned  for  the 
reporting  month 

14'Deemed  engaged  in  work,  single  teen 
haad-of-housahold  or  married  teen  who 
maintains  satisfactory  school  attendance 
or  is  participating  in  education  diractiy 
related  to  employment  for  an  avenge  of 
at  least  20  hours  per  wreek  during  thi 
reporting  month 

15sDeemed  engaged  in  work,  parent  or 
relative  (who  is  the  only  parent  or 
caretaker  relative  in  the  family)  with 
child  under  age  6  and  parent  engaged  in 
vroik  activitiea  for  at  least  20  hours  per 
week 

16=Required  to  participate,  participating  but 
not  meeting  minimum  participation 
requirements 

17sRequired  to  participate,  and  meeting 
minimmn  participation  requirements 

99=Not  applici^le  (e.g.,  pereon  in  household, 
but  not  in  eligible  fiunily  receiving 
assistance) 

Adult  Work  Participation  Activities 

Guidance:  To  calculate  the  average  number 
of  hours  per  week  of  participation  in  a  woric 
activity,  add  the  number  of  hours  of 
particifwtion  across  all  nveeks  in  the  month 
and  divide  by  the  number  of  weeks  in  the 
month.  Round  to  the  nearest  whole  number. 

Some  weeks  have  days  in  more  than  one 
month.  Include  such  a  week  in  the 
calculation  for  the  month  that  contains  the 
most  days  of  the  week  (e.g.,  the  week  of  July 
27-August  2, 1997  would  be  included  in  the 
July  calculation).  Acceptable  alternatives  t9 
this  approach  must  account  for  all  weeks  in 
the  fiscal  year.  One  acceptable  alternative  is 
to  include  the  week  in  the  calculation  for  the 
month  in  which  the  Friday  falls  (i.e.,  the 
JOBS  approach).  A  second  acceptable 
alternative  is  to  count  each  month  as  having 
4.33  %«eeks. 

During  the  first  or  last  month  of  any  spell 
of  assistance,  a  femily  may  happen  to  rec^ve 
assistance  for  only  part  of  the  month.  If  a 
bmily  receives  assistance  for  only  part  of  a 
month,  the  State  (Tribe)  may  count  it  as  a 
month  of  participation  if  an  adult  (or  minor 
child  head-of-household)  in  the  fomily  (both 
adults,  if  they  are  both  required  to  work)  is 
engaged  in  work  for  the  minimum  average 
number  of  houn  for  the  full  week(s)  that  the 
fiunily  receives  assistance  in  that  month. 

Instruction:  For  each  work  activity  in 
which  the  adult  (or  minor  child  heaid-of- 
household)  participated  during  the  reporting 
month,  enter  the  average  number  of  hours  per 
week  of  participation.  For  each  work  activity 
in  which  the  adult  (or  minor  child  head-of- 
household)  did  not  participate,  enter  zero  as 
the  average  number  of  hours  per  week  of 
participation. 

61.  Unsubsidizod  Employment 
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62.  Subsidized  Private  Sector  Employment 

63.  Subsidized  Public  Sector  Employment 

64.  Work  Experience 

65.  On-the-job  Training 

66.  Job  Search  and  Job  Readiness 
Assistance 

Instruction:  Do  not  count  hours  of 
pardcipetion  in  job  search  and  job  readinsss 
training  beyond  the  TANF  Limit  where 
allowed  by  waivers  in  this  item.  Instead 
count  the  hours  of  participation  beyond  the 
TANF  limit  in  the  item  "Additional  WoiIl 
Activities  Permitted  Under  Waiver 
Demonstration."  Otherwise,  count  the 
additional  hours  of  work  particifMtion  under 
the  work  activity  "Other  Work  Activities." 

67.  Ck>mmunity  Service  Programs 

68.  Vocational  Educational  Training 
Instruction:  Do  not  count  hours  of 

participation  in  vocational  educational 
training  beyond  the  TANF  12  month  lifvtiiiie 
limit  where  allo%ved  by  waivers  in  this  item. 
Instead  count  the  hours  of  participation 
beyond  the  TANF  limit  in  the  item 
"Additional  Work  Activities  Permitted  Under 
Waiver  Demonstration."  Otherwise,  count 
the  additional  hours  of  work  participatioii 
under  the  work  activity  "Other  Work 
Activities." 

69.  Job  Skills  Training  Directly  Rehtad  to 
Employment 

70.  £tfucotion  Directly  Related  to 
Employment  for  Individuals  with  no  H^ 
School  Diploma  or  Certificate  of  High  School 
Equivalency 

71.  Satisfactory  School  Attendance  for 
Individuals  with  No  High  School  Diploma  or 
Certificate  of  High  School  Equivalency 

72.  Providing  Child  Care  Services  to  an 
Individual  who  is  Participating  in  a 
Community  Service  Pro-am 

73.  Additional  Work  Activities  Permitted 
Under  Waiver  Demonstration 

Instruction:  Hours  of  participation  in  job 
March  and  job  readiness  training  beyond  the 
TANF  limits  as  pwrmitted  by  State  waiver 
should  be  counted  in  this  item.  Otherwise, 
count  such  additional  hours  of  wtnic 
participation  under  the  work  activity  "Other 
Work  Activities." 

74.  Other  Work  Activities 

75.  Required  Hours  of  Work  Under  Waiver 
Demonstration: 

Guidance:  In  approving  waiven,  ACF 
specified  hours  of  participation  in  several 
instances.  One  type  of  hour  change  in  the 
welfore  reform  demonstrations,  was  the 
recognition,  as  part  of  a  change  in  work 
activities  and/or  exemptions,  that  the  hours 
individuals  worked  should  be  consistent 
with  their  abilities  and  in  compliance  with 
an  empioyability  or  personal  responsibility 
plan  or  other  criteria  in  accordance  to  waiver 
(Bnns  and  conditions.  As  the  hour 
requirement  in  this  case  was  integral  and 
necessary  to  achieve  the  waiver  purpose  of 
appropriately  requiring  work  activities  to 
move  individiials  to  self-sufficiency,  the 
State  could  show  inconsistency  and  could 
use  the  waiver  hours  instead  of  the  hoius  in 
section  407.  The  waiver  that  increase  work 
hour  requirements  would  not  be  deemed 
inconsistent. 

Instruction:  If  applicable,  enter  the  two- 
digit  number  that  represents  the  average 
number  of  hours  per  week  of  w«xk 


participation  required  of  the  individual  as 
described  in  the  demonstration  terms  or  in  an 
empioyability  or  personal  resp>onsibility 
plan.  Otherwise,  leave  blank  or  enter  "00." 

Amount  of  Earned  Income 

Earned  income  has  two  categories.  For 
each  category  of  earned  income,  enter  the 
dollar  amount  of  the  adult's  (or  minor  child 
head-of-houaehold's)  earned  income. 

76.  Earned  Income  Tax  Credit  (ETTC): 
Guidance:  Earned  Income  Tax  Credit  is  a 

refundable  tax  credit  for  fomiUes  and 
dependent  children.  ETTC  payments  are 
received  either  monthly  (as  advance  pa3nment 
through  the  employer),  annually  (as  a  refund 
from  ERS),  or  both. 

fiutnjction;  Enter  the  total  dollar  amount 
of  the  earned  income  tax  credit  actually 
received,  whether  received  as  an  advance 
payment  or  a  single  payment  (e.g.,  tax 
refund),  by  the  adult  (minor  child  head-of- 
household)  during  the  reporting  month.  If  the 
State  counts  the  ETTC  as  a  resource,  report  it 
here  as  earned  income  in  the  month  received. 
If  the  State  assumes  an  advance  payment  is 
applied  for  and  obtained,  only  report  what  is 
actually  received  for  this  item. 

77.  Wages,  Salaries,  and  Other  Earnings: 

Amount  of  Uiteamed  Income 

Unearned  income  has  four  categories.  For 
each  category  of  unearned  income,  enter  the 
dolla.-  amount  of  the  adult's  (minor  child 
head-of- household's)  unearned  income. 

78.  Social  Security:  Enter  the  dollar 
amount  of  Social  Security  that  the  adult  in 
the  State  MOE  family  has  received  for  the 
reporting  month. 

79.  SSI:  Enter  the  dollar  amount  of  SSI  that 
the  adult  in  the  State  KfOE  family  has 
received  for  the  reporting  month. 

80.  IVoricer's  Compensation:  Enter  the 
dollar  amoiut  of  Worker's  Compensation  that 
the  adult  in  the  State  MOE  family  has 
received  for  the  reporting  month. 

81.  Other  Unearned  Income: 
Guidance:  Other  unearned  income 

includes  RSDI  benefits,  Veterans  benefits. 
Unemployment  Compensation,  other 
government  benefits,  housing  subsidy, 
contribution/income-in-kind,  deemed 
income.  Public  Assistance  or  General 
Assistance,  educational  grants/scholarships/ 
loans,  other.  Do  not  include  Social  Security. 
SSI,  Worker's  Compensation,  value  of  Food 
Stamps  assistance,  the  amount  of  the  Child 
Care  subsidy,  and  the  amount  of  Child 
Support. 

Instruction:  Enter  the  dollar  amount  of 
other  unearned  income  that  the  adult  in  the 
State  MOE  family  has  received  for  the 
reporting  month. 

Child  Characteristics 

This  section  allovrs  for  coding  up  to  ten 
children  in  the  State  MOE  family.  A  minor 
child  head-of-household  should  be  coded  as 
an  adult,  not  as  a  child.  The  youngest  child 
should  be  coded  as  the  first  child  in  the 
fiunily,  the  second  youngest  child  as  the 
second  child,  and  so  on.  If  the  needs  of  an 
unborn  child  are  included  in  the  amount  of 
assistance  provided  to  the  hmily,  code  the 
unborn  child  as  one  of  the  children.  Do  this 
by  entering  the  Date-of-Birth  as  "99999999" 


and  leave  the  other  Child  Characteristica 
Gelds  blank. 

If  there  are  more  than  ten  children  in  the 
State  MOE  family,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  children 
in  the  eligible  family  receiving  assistance  in 
order  from  youngest  to  oldest;  (2)  minor 
siblings  of  child  in  the  eligible  family 
receiving  assistance  from  youngest  to  oldest; 
-  and  (3)  any  other  children. 

82.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  achemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  fiar  children. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  Child's  relation  to  the  eligible 
family  receiving  assistance. 
l=Member  of  the  eligible  Camily  raceiving 
assistance 

Not  in  eligible  famHy  receiving  assistance, 
but  in  the  household 
2=Parent  of  minor  child  in  the  eligible  bmily 

receiving  assistance 
3=Caretaker  relative  of  minor  child  in  fbm 

eligible  family  receiving  assistance 
4=Minor  sibling  of  child  in  the  eligible 

Camily  receiving  assistance 
5=Per8on  whose  income  is  considered  in 

determining  eligibility  for  and  amount  of 

assistance  for  the  eligible  family 

receiving  assistance 

83.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  child  under  the 
Separate  State  Programs  in  the  format 
YYYYMMDD. 

84.  Social  Security  Number  Enter  the  nine- 
digit  Social  Security  Number  for  the  child  in 
the  format  nnnnnnnnn. 

85.  Race:  Enter  the  one-digit  code  for  the 
race  of  the  State  MOE  child. 

l=While,  not  of  Hispanic  origin 

2=Black,  not  of  Hispanic  origin 

3=Hispanic 

4=American  Indian  or  Alaska  Native 

5= Asian  or  Pacific  islander 

6=Other 

9=  Unknown 

86.  Gender  Eater  the  one-digit  code  that 

indicates  the  child's  gender. 
l=Male 
2=Feniala  • 

Receives  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.  Two  of  these  types  of  disability 
benefits  are  applicable  to  children.  For  each 
type  of  disability  benefits,  enter  the  one-digit 
code  that  indicates  whether  or  not  the  child 
received  the  benefit. 

87.  Receives  Benefits  Based  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  child  received  benefits 
based  on  Federal  disability  status  for  the 
reporting  month. 

l=Yes,  received  benefits  based  on  Federal 

disability  status 
2=No 

88.  Receives  Aid  Under  Title  XVISSI: 
Enter  the  one-digit  code  that  indicates  the 
child  received  aid  under  a  State  plan 
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approved  uiyler  Title  XVI-SSI  for  tha 
reporting  month. 

IsYes,  received  aid  under  Title  XV(-SSI 
2^Ho 
89.  Relatitmship  to  Head-of-Household: 
Guidance:  This  data  element  is  used  both 
for  (1)  the  aduh  or  minor  child  head-of- 
bouaefaold  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  far  children. 

fristmction:  Enter  the  two-digit  code  that 
shows  the  child's  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or, 
principal  person  of  each  person  living  in  the 
household. 

OlsHaad  of  household 

02BSpouse 

OSsParent 

O4sDaught0r  or  son  (Natural  or  adoptive) 

OSsStepdau^tfer  or  stepaon 

06=Gnindchild  or  great  grandchild 

07zOth«r  relatad  person  (farothar.  niaoa, 

cousin) 
OSsFoctsr  child 
09=Unralatad  child 
10=Unrelatad  adult 
90.  Teen  Parent  With  Child  In  the  Family: 

Guidance:  A  teen  parent  is  a  person  who 
is  under  20  years  of  age  and  that  person's 
child  is  also  a  m«nber  of  the  State  MOE 
frunily. 

frisfructfon;  Enter  the  one-digit  code  that 
indicates  the  child's  teen  parent  status. 
l^Yes,  a  taen  parent 
2»No 

Educational  Level 

Educational  level  is  divided  into  two  parts; 
the  highest  level  of  education  attained  and 
the  highest  degree  attained. 

91.  Highest  Level  (^Education  Attained: 
Enter  the  two-4igit  coda  to  indicate  the 
highest  level  of  education  attained  by  the 
child. 

OOsNo  formal  education 

01-123Gtade  level  completed  in  primary/ 
secondary  school  including  secondary 
level  vocational  school  or  adult  high 
school 

92.  Highest  Degree  Attained: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  If  the  child  has  a  degree(s), 
enter  the  one-digit  code  that  indicates  the 
child's  highest  degree  attained.  Otherwise, 
leave  the  field  blank. 
0=No  degree 
IsHigh  school  diploma,  GEO,  or  National 

External  Diploma  Program 
2=A%vardfd  Associate's  Degree 
3sAwarded  Bachelor's  Degree 
4zAwarded  graduate  degree  (Master's  or 

higher) 
Smother  credentials  (degree,  certificate. 

diploma,  etc.) 
9=Not  applicable 

93.  Otixenship/Alienage:  Enter  the  two- 
digit  code  that  indicates  the  child's 


citfeenship/alienage.  The  coding  for  this  data 
element  is  the  same  as  for  item  number  52, 
on  page  548. 

94.  Cooperation  with  Child  Support:  Enter 
the  one-digit  code  that  indicates  whether  this 
child's  parent  has  cooperated  with  child 
support  for  this  child. 

l=Yes,  parent  cooperates  with  child  support 

2=No 

33Not  applicable 

Amount  of  Unearned  Income 

Unearned  income  has  two  categories.  For 
each  category  of  unearned  income,  enter  the 
dollar  amount  of  the  child's  unearned 
inccnne. 

95.  SSI:  Enter  the  dollar  amount  of  SSI  that 
the  child  in  the  State  MOB  fiunily  has 
received  for  the  reporting  month. 

96.  Other  Unearned  Incamm:  Enter  the 
dollar  amount  of  other  unearned  income  that 
the  child  in  the  State  MOE  bmily  has 
raoeivad  frv  the  reporting  month. 

Appendix  F— TANF  MOE  Data 
Wmini  I    ^lll  rinii  Tmi  niiam  iigaliiil 
DaU  CoUectiaii  Car  Familiaa  No  Longer 
Racaiving  Aaaiatanre  Under  the 
Separate  Stale  Prograns 

hwtnictions  and  DeHnMona 

General  Instruction:  The  Stete  agency 
should  collect  and  repmt  data  for  each  date 
elemant  shown  below. 

1.  State  PIPS  Code:  Enter  yoor  two-digit 
Stete  code  from  the  following  listing.  Thiase 
codas  are  the  standard  codas  used  l^  the 
Nationallnstitute  of  Standards  and 
Technology. 


State 


State 

Code 

Alaltama ». _..... 

01 

Alaaka 

oe 

American  Samoa ... 

60 

Arizona 

04 

Arlcansas 

'       05 

CaHtomia  .„......._„»_..._..». 

06 

Colorado  

06 

Connecttcul 

09 

Deiaware . 

10 

11 

Florida _ 

12 

Georgia .. 

13 

Guam . 

66 

Hawaii ,^...-.. 

15 

Idaho 

16 

Illinois .,, 

17 

IndUra ™ 

18 

lOWB _..-....._.._.. 

19 

Kansas 

•20 

Kamudcy 

21 

Louisiana 

22 

Maine _.: 

23 

Maryland  

24 

Massachusetts t . 

25 

MicNgan                ,     .     . , 

26 

Minnesota  

27 

Mississippi 

28 

Missouri .^    ^ . 

29 

Montana 

30 

hiebraska 

31 

Nevada  

32 

^t 1  III  111  11  alili  ■ 

new  narnpanae  ............_.,........ 

33 

New  Jersey 

34 

New  Mexico- 

36 

New  York 

Norttt  Carofina . 
North  Dakota ... 

Ohto  

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rioo  «.. 
Rhode  Island  .„ 
South  Carolna 
South  Dakota  .. 


T( 

Utah  .... 
Vennont 
Virgin 
Virginia 

fc*S t|T.|   ^11  M 

WBVnn^Un  ... 

Wetf  Virginia. 

Wisconain 

Wyoming 


.■A..iU, 


Code 


36 
37 
38 
3B 
40 
41 
42 
72 
44 
45 
46 
47 
48 
48 
SO 
78 
51 
53 
54 
S6 
56 


2.  CoarOy  PIPS  Code:  Enter  the  thrse-digit 
code  established  by  the  National  Institute  of 
Standards  and  Technology  for  classification 

.  of  counttas  and  county  equivalents.  Codaa 
were  devised  by  listing  counties 
alphabetically  and  assigning  sequentially  odd 

intagers;  e.g.,  001, 003,  005 A  complete 

list  of  codes  is  available  in  Appendix  F  of  the 
TANF  ■'t.wipKnfl  and  Statistical  Methods 
Manual 

3.  Asporting  hkmth:  Enter  the  four-digit 
year  and  two-digit  month  code  that  identifies 
the  year  and  month  far  which  the  date  are 
being  reported. 

4.  Stratum: 

Guidance:  All  bmilies  that  receive 
assistance  under  separate  Stete  Programs 
[i.e.,  Stete  MOE  faniilies)  and  an  selected  in 
the  sample  from  the  same  stratum  must  be 
assigned  the  same  stratum  code.  Valid 
stratum  codes  may  range  from  "00"  to  "99." 
Stetas  with  stratified  samples  should  provide 
the  ACF  Regional  Office  with  a  listing  of  the 
niuneric  codes  utilized  to  identify  any 
stratification.  If  a  Stete  opts  to  provide  date 
for  its  entire  caseload,  enter  the  same  stratum 
code  (any  two-digit  number)  for  each  Stete 
MOEbmily. 

Instruction:  Enter  the  two-digit  stratum 
code. 

Family-Level  Data 

Definition:  For  reporting  purposes,  the 
Stete  MOE  family  meaiu  (a)  all  individuals 
receiving  assistance  as  part  of  a  family  under 
the  Separate  Stete  Programs;  and  (b)  the 
following  additional  persons  living  in  the 
household,  if  not  included  under  (a)  above: 

(1)  Parent(s)  or  caretaker  relative(s]  of  any 
minor  child  receiving  assistance: 

(2)  Minor  siblings  (including  tmbom 
children)  of  any  child  receiving  assistance; 
and 

(3)  Any  person  whose  income  or  resources 
would  be  counted  in  determining  the 
family's  eligibilify  for  or  amount  of 
assistance. 

5.  Case  Number 

Guidance:  If  the  case  number  is  less  than 
the  allowableeleven  characters,  a  State  may 
use  lead  zeros  to  fiU  in  thenumber. 
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Inttruction:  Enter  the  number  that  was 
assigned  by  theState  agency  to  uniquely 
identify  the  State  MOE  family. 

6.  ZIP  Code:  Enter  the  fivendigit  ZIP  code 
Cor  the  faunily's  place  of  residence  for  the 
npoiting  month. 

7.  Disposition:  Enter  one  of  the  following 
codes  for  each  State  MOE  family. 
l-Data  collection  completed 

2zNot  subject  to  data  collection/listed  in 
error 

8.  Reason  for  Closure: 

Guidance:  A  closed  case  is  a  fomily  whose 
assistance  was  terminated  for  the  reporting 
month,  but  received  assistance  under  the 
State's  MOE  Program  in  the  prior  month.  A 
temporally  suspended  case  is  not  a  closed 
case.  If  there  is  more  than  one  applicable 
reason  for  closure,  determine  the  principal 
(I.e.,  most  relevant)  reason.'If  two  or  more 
reasons  are  equally  relevant,  use  the  reaaon 
with  the  lowest  numeric  code. 

Instruction:  Enter  the  one-digit  code  that 
indicates  the  reason  for  the  State  MOE  faunily 
no  longer  receiving  assistance. 

I=EmpIoyment 

2= Marriage 

3=Five-Yaar  Time  Limit 

4=Sanction 

S^State  policy 

6=Minor  child  absent  from  the  home  for  a 

significant  time  period 
/^Transfer  to  Stale  TANF  Program 
8=Other 

9.  Number  of  Family  Members:  Enter  two 
digits  that  represent  the  number  of  members 
in  the  State  MOE  family,  which  received 
assistance  under  the  Separate  State  Programs. 

10.  Receives  Subsidized  Housing: 
Guidance:  Subsidized  housing  refen  to 

housing  for  which  money  was  paid  by  the 
Federal,  State,  or  Local  government  or 
through  a  private  social  service  agency  to  the 
family  or  to  the  owner  of  the  housing  to  assist 
the  Aunily  in  paying  rent.  Two  families 
sharing  living  expenses  does  not  constitute 
sut)sidized  housing. 

Instruction:  Enter  the  one-digit  code  that 
indicates  whether  or  not  the  State  MOE 
hmily  received  subsidized  housing  for  the 
sample  month. 

l^Public  housing 
2=HUD  rent  subsidy 
3=Other  rent  subsidy 
4=No  housing  subsidy 

1 1 .  Receives  Medical  Assistance:  Eatar  "1 " 
if,  for  the  sample  month,  any  State  MOE 
family  member  is  eligible  to  receive  (i.e.,  a 
certified  recipient  of)  medical  assistance 
under  the  State  plan  approved  under  Title 
XIX  or  "2"  if  no  State  MOE  fiamily  member 

is  eligible  to  receive  medical  assistance  under 
the  State  plan  approved  under  Title  XK. 
l^Yes,  receives  medical  assistance 
2=r4o 

12.  Receive*  Food  Stamps:  If  the  State 
MOE  family  received  Food  Stamps  for  the 
sample  month,  enter  the  one-digit  code 
indicating  the  type  of  Food  Stamp  assistance. 
Otherwise,  enter  "4." 

l^Yes.  Food  Stamp  coupon  allotmaot 
2= Yet,  cash  , 

3- Yes,  wage  subsidy 


13.  Aj|Toun(  of  Food  Stamp  Assistance: 
Guidance:  For  situations  in  which  the 

Food  Stamp  household  differs  from  the 
TAhfF  family,  code  this  element  in  a  manner 
that  most  accurately  reflects  the  resources 
available  to  the  TANF  family. 

Instruction:  Enter  the  State  MOE  family's 
authorized  dollar  amount  of  Food  Stamp 
assistance  for  the  reporting  month.  If  the 
State  MOE  fiunily  did  not  receive  any  food 
stamps  for  the  reporting  month,  enter  "0." 

14.  Receives  Subsidized  Child  Care: 
Guidance:  For  the  purpose  of  coding  this 

data  element,  ubsidized  child  care  funded 
under  the  Child  Care  and  Development  Fund 
with  funds  that  were  transferred  from  the 
State  TANF  Program  should  be  coded  as  "2." 

Instruction:  If  the  State  MOE  family 
receives  subsidized  child  care  for  the 
reporting  month,  enter  code  "1",  "2",  "3",  or 
"4".  whichever  is  appropriate.  Otharwiae, 
enter  code  "5." 

IzYes,  funded  under  the  Separate  State 

Programs 
2- Yes,  funded  under  the  Child  Care  and 

Development  Fund 
3= Yes,  funded  imder  other  Federal  program 

(e.g..  TANF  or  SSBG) 
4= Yes.  funded  under  other  State  or  local 

program 
5=No 

15.  Amount  of  Subsidized  Child  Care: 
Guidance:  Subsidized  child  care  means  a 

grant  by  the  Federal,  State  or  Local 
government  to  a  parent  (or  care-taker  relative) 
to  support,  in  part  or  whole,  the  cost  of  child 
care  services  provided  by  an  eligible  provider 
to  an  eligible  child.  The  grant  may  be  paid 
directly  to  the  parent  (or  care-taker  relative) 
or  to  a  child  care  provider  on  behalf  of  the 
parent  (or  care-taker  relative). 

Instruction:  Enter  the  dollar  amount  of 
subsidized  child  care  that  the  State  MOE 
family  has  received  for  services  in  the 
reporting  month.  If  the  State  MOE  fomily  did 
not  receive  any  subsidized  child  care  for  the 
reporting  month,  enter  "0." 

Person-Level  Data 

Person-level  data  has  two  sections:  the 
adult  and  minor  child  head-of-household 
characteristic  section  and  the  child 
characteristics  section.  Section  419  of  the  Act 
defines  adult  and  minor  child.  An  adult  is  an 
individual  that  is  not  a  minor  child.  A  minor 
child  is  an  individual  who  (a)  has  not 
attained  18  years  of  age  or  (b)  has  not 
attained  19  years  of  age  and  is  a  full-time 
student  in  a  secondary  school  (or  in  the 
equivalent  level  of  vocational  or  technical 
training.) 

Aduh  and  Minor  Child  Head-of-Hotuehold 
Characteristics 

This  section  allows  for  coding  up  to  six 
adults  (or  a  minor  child  head-of-household 
and  up  to  five  adulU)  in  the  State  MOE 
fiunily.  A  minor  child  head-of-Household 
should  be  coded  as  an  adult.  For  each  adult 
(or  minor  child  head-of-housebold)  in  the 
State  MOE  family,  complete  the  adult 
characteristics  section. 

If  there  are  more  than  six  adults  (or  a  minor 
child  head-of-household  and  five  adults)  in 
the  State  MOE  family,  use  the  following 
order  to  identify  the  persons  to  be  cod^:  (1) 


the  head-of-household;  (2)  parents  in  the 
eligible  family  receiving  assistance;  (3)  other 
adults  in  the  eligible  family  receiving 
assistance:  (4)  Parents  not  in  the  eligible 
family  receiving  assistance;  (5)  caretaker 
relatives  not  in  the  eligible  family  receiving 
assistance;  and  (6)  other  persons,  whose 
income  or  resources  count  in  determining 
eligibility  for  or  amount  of  assistance  of  the 
eligible  family  receiving  assistance,  in 
descending  order  the  person  with  the  moat 
income  to  the  person  with  least  income. 

16.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
housebold  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  adults. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  adult's  (minor  child  head-of- 
household's)  relation  to  the  eligible  family 
receiving  assistance. 
l=Member  of  the  eligible  bmily  vecaiving 

assistance 
Not  in  eligible  family  receiving  assistance, 
but  in  the  household 
2=Parent  of  minor  child  in  the  eligible  family 

receiving  assistance 
SsCaretaker  relative  of  minor  child  in  the 

eligible  family  receiving  assistance 
4=Minor  sibling  of  child  in  the  eligible 

fomily  receiving  assistance 
5=Person  whose  income  or  resotirces  are 

considered  in  determining  eligibility  for 

or  amount  of  assistance  for  the  eligible 

family  receiving  assistance 

17.  Diate  of  Birth:  Enter  the  eight-di^t  code 
for  date  of  birth  for  this  adult  (or  minor  child 
head-of-household)  under  Separate  State 
Programs  in  the  format  YYYT^<MDD. 

18.  Social  Security  Number.  Enter  the  nine- 
digit  Social  Security  Number  for  the  adult  (or 
minor  child  haad-of-household)  in  the  format 
nnnnnnnnn. 

19.  Race:  Enter  the  one-digit  code  for  the 
race  of  the  State  MOE  adult  (or  minor  child 
head-of-househoid). 

l=White,  not  of  Hispanic  origin 

2=Black,  not  of  Hispanic  origin 

3=Hispanic 

4:%American  Indian  or  Alaska  Native 

S'Asian  at  Pacific  Islander 

6=Other 

9=Unknown 

20.  Gender  Enter  the  one-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  gender. 

l=Male 
2=Female 

Receives  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.  For  each  type  of  disability  benefita. 
enter  the  one-digit  code  that  indicatea 
whether  or  not  the  adult  (or  minorchild 
head-of-household)  received  the  benefit. 

21.  Receives  Federal  Disability  Insurance 
Benefits:  Enter  the  one-digit  code  that 
indicates  the  adult  (or  minor  child  head-of- 
household)  received  Federal  disability 
insurance  benefits  for  the  reporting  month. 
l=Yes,  received  Federal  disability  inaiuance 
2=No 
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22.  Receivea  Beaafit*  Baaed  on  Federal 
Diaability  Status:  Entsr  the  one-digit  code 
that  indicates  tba  adult  (or  minor  child  haad- 
of-household)  receiyed  benefita  based  on 
Federal  diaability  ttatua  for  the  reporting 
month. 

IsYea,  received  benefits  baaed  on  Fadenl 

diariMlUy  status 
2sNo 

23.  Receives  Aid  Under  Title  XTV-APCT: 
Enter  the  one-digit  code  that  indicates  the 
adult  (or  minor  child  head-of-household) 
leceivBd  aid  under  a  State  plan  appitnrad 
under  Title  XIV  Cor  the  reporting  month. 
l-Yea,  received  aid  under  Title  XIV-APDT 
2°No 

24.  Receives  Aid  Under  Title  XVT-AABD: 
Enter  the  one-digit  code  that  indicatea  the 
adult  (or  minor  child  heed-of-household) 
received  aid  under  a  State  plan  approved 
under  Title  XVI-AABD  br  the  reporting 


l^Yea,  received  aid  under  Title  XVI-AABD 
2sNo 

25.  Recmves  Aid  Under  THh  XVS-SSI: 
Enter  the  one-digit  code  that  indicatea  the 
aduh  (or  minor  child  heed-of-houaehold) 
received  aid  imdar  a  State  plan  approved 
under  Title  XVI-SSI  for  the  reporting  month. 
l«Yea.  received  aid  under  Title  XVI-SSI 
2>No 

28.  kiarital  Status:  Enter  the  one-digit  code 
for  the  marital  ttatua  of  the  adult  (or  mia(» 
child  head-of-houtriiold). 
IsSnigle,  never  married 
2sMaRied.  living  together 
3«Mairied,  but  teperated 
4sWidowed 
S^Di  voiced 

27.  R^alionship  to  Head-of-Household: 
Guidarux:  Thit  data  element  is  used  both 

Cdt  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  tchemet  are  used 
in  both  sectiont.  Some  of  theea  codes  may 
not  be  applicable  far  adulta. 

/nstruction:  Enter  the  two-digit  code  that 
shows  the  adult's  (or  minor  child  head-of- 
household't)  relationship  (including  by 
marriage)  to  the  heed  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or, 
principal  person  of  each  person  living  in  the 
household.  If  a  minor  child  head-of- 
household.  enter  code  "01." 
Ol^Head  of  household 
02sSpouse 
03=Pamit 
04=Daughter  or  son 
05=Stepdaughter  or  stepson 
06=Grandchild  or  great  grandchild 
07=Other  related  person  (brother,  niece, 

cousin) 
08=Foster  child 
09>=Unreiated  child 
10=UnrBlated  aduJt 

28.  Teen  Parent  With  Child  In  the  Family: 
Guidance:  A  teen  parent  is  a  person  who 

is  under  20  years  of  age  and  that  person's 
child  is  also  a  member  of  the  State  MOE 
family. 


Instruction:  Enter  the  one-digit  code  that 
indicates  the  adult'a  (or  minor  child  heed-ol- 
household's)  teen  parent  status. 
l=>Yet,  a  teen  pwent 
2=No 

BduaOional  Level 

Educetional  level  ia  divided  into  two  parts: 
the  higheet  level  of  edaoalioo  Gained  and 
the  highest  degree  attained. 

29.  Higftest  Level  of  Education  Attained: 
Enter  the  two-digit  code  to  indicate  the 
highest  level  of  education  attained  by  the 
adult  (or  minor  child  heed-of-houtehc^). 
OOsNo  fonnal  education 
01-12aGrade  level  completed  In  primary/ 

secondary  school  including  secondary 
level  vocational  achool  or  aduh  high 
school 

30.  idlest  Dmiw  Attained;  If  the  adult  (or 
minor  child  beed-of-household)  has  a 
dagree(s).  enter  the  one-digit  code  that 
indicates  the  adult's  (or  mLior  child  head-of- 
household's)  highest  degree  attained. 
Otherwise,  leeve  the  field  blanL 

O^No  degree  ^ 

IsHigh  achool  diploma.  CSD.  or  National 

External  Diploma  Program 
2sAwaided  Associate's  Dugiee 
3=Awarded  Badielor's  Degree 
4«Awarded  graduate  degree  (Master's  or 

higher) 
SsOther  credentials  (degree,  certificate. 

diploma,  etc.) 

31.  Gtixenship/Alieaaga: 
Guidance:  As  deaaribed  in  TANF-ACF- 

PA-97-1,  SUtes  have  the  flexibility  to:  (1) 
use  Sute  MOB  funds  to  serve  "qualified" 
aliens,  including  those  who  enter  on  or  alter 
August  22, 1998;  (2)  use  Federal  TANF  funds 
to  serve  "qualified"  aliens  who  arrived  prior 
to  the  enactment  of  the  PRWORA  on  August 
22. 1996  [such  aliens  who  arrived  after 
enactment  are  barred  from  receiving  Federal 
TANF  funds  for  five  years  from  the  date  of 
entry,  except  for  certain  aliens  snch  as 
refugees  and  atyleet];  (3)  use  State  MOE 
funds  to  serve  legal  aliens  who  are  not 
"qualified";  and  (4)  use,  under  section  411(d) 
of  PRWORA,  State  MOE  funds  to  serve  aliens 
who  are  not  lawfidly  present  in  the  U.S.,  but 
only  through  enactment  of  a  State  law,  after 
the  date  of  PRWORA  enactment,  which 
"affiimativBly  provides"  for  such  benefits. 
Instruction:  Enter  the  two-digit  code  that 
indicates  the  adult's  (or  minor  child  head-of- 
household's)  citizenahip/alienage. 

OIbU.S.  citizen,  including  naturalized 
citizens 

02=Pennanent  resident  who  has  worked  forty 
qualifying  quarters;  alien  who  is  a 
veteran  .with  an  honorable  discharge 
from  the  U.S.  Armed  Forces  or  is  on 
active  duty  in  the  U.S.  Armed  Forces,  or 
spouse  or  unmarried  dependent  children 
of  such  alien 

03=>Qualified  alien  accorded  refiigee,  Cuban 
or  Haitian  entrant,  or  Amerasian 
immigrant  status  (INS  Form  1-94)  wfho 
has  resided  in  the  U.S.  five  years  or  less 

04=Qualified  alien  granted  political  asylum 
.  five  or  leas  years  ago;  qualified  alien 
granted  a  withholding  of  deportation  by 
INS  (under  sec.  243(h)  or  sec.  241(b)(3) 
of  the  INA)  five  or  less  years  ago. 


05«Qualified  alien,  (including  immigrant 
accorded  permanent  leaident  status 
("green  card"),  parolee  pentad  parole  for 
at  loMt  one  yeer  under  sec  212(dMS)  of 
the  INA.  and  caitato  battarad  aliant  and 
their  childna  who  ana  detaraiaed  to  be 
qualified),  who  arrived  m  the  U.S.  prior 
to  eiiarJmeiit  (At^ust  22. 1988)  or  whs 
arrived  in  the  U.S.  on'or  after  enactment 
and  has  resided  in  the  U.S.  more  than 
five3reen 

06zQualified  alien  accorded  refugee.  Cuben 
or  Haitian  entrant,  or  Amerasian 
immigrant  status  (INS  Form  I-84)  who 
has  raaided  in  the  U.S.  mora  than  five 
yeers 

OTcQualified  alien  granted  political  asylum 
OT  granted  withholding  of  deportation  by 
INS  (under  aec  243(h)  or  sec  241(bK3) 
of  the  INA)  more  than  five  yeers  ago; 

OSsQoalifled  alien  (other  than  a  refugae, 
Cidwn  or  Haitian  entrant.  Amerasian 
immigrant,  asylee,  or  alien  whoee 
deportation  has  been  withheld  under 
sec  2430i)  or  sec  241(b)(3)  of  the  INA) 
who  larrived  in  the  U.S.  on  or  aft» 
enactment  and  has  resided  in  the  U.S. 
less  than  5  years. 

09sAny  alien  who  is  not  a  qualified  aliaa. 

99sUnknown 

32.  Employment  Status:  Enter  the  one-digit 
code  that  indicetes  the  adult's  (or  minor 
child  head-of-housriiold's)  employment 
status. 

IsEmployed 

2=Unenqiloyed,  looking  for  work 

3sNot  in  labor  force  (i.e.  unemployed,  not 

looking  for  work,  includes  discotiraged 

woricers)) 

Amount  of  Aimed  Income 

For  each  category  of  earned  income,  enter 
the  dollar  «>nniint  of  the  adult's  (or  minor 
child  head-of-household's)  earned  income. 

33.  Earned  Income  Tax  Credit  (ETTC): 
Guidance:  Earned  Income  Tax  Credit  iaa 

refundable  tax  credit  for  fomiliet  and 
dependent  children.  ETTC  payments  are 
received  either  monthly  (as  advance  payment 
through  the  employer),  annually  (as  a  refund 
from  IRS),  or  both. 

Instruction:  Enter  the  total  dollar  amount 
of  the  earned  income  tax  credit  actually 
received,  whether  received  as  an  advance 
payment  or  a  single  payment  (e.g.,  tax 
refund),  by  the  adult  (minor  child  head-of- 
household)  during  the  reporting  month.  If  the 
State  counts  the  ETTC  as  a  resource,  report  it 
here  as  earned  income  in  the  month  received. 
If  the  State  assumes  an  advance  payment  is 
applied  for  and  obtained,  only  report  what  is 
actually  received  for  this  item. 

34.  Wages,  Salaries,  and  Other  Earnings 

Amount  of  Unearned  Income 

35.  Unearned  Income:  Enter  the  dollar 
amount  of  the  adult's  (or  minor  child  head- 
of-household's)  unearned  income. 

CSiild  Characteristics 

This  section  allows  for  coding  up  to  ten 
children  in  the  State  MOE  fomily.  A  minor 
child  head-of-household  should  be  coded  as 
an  adult,  not  as  a  child.  The  youngest  child 
should  be  coded  as  the  first  child  in  the 
family,  the  second  youngest  child  as  the 
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Mctmd  child,  and  m  on.  If  the  need*  of  an 
unborn  child  ara  included  in  th«  amotmt  of 
assistance  provided  to  the  Eunily,  code  the 
unborn  child  as  one  of  the  children.  Do  this 
by  entering  the  Oate-of-Birth  as  "99999999" 
and  leave  the  other  Quid  Characteristics 
fields  blank. 

If  there  ara  more  than  ten  children  in  the 
State  MCffi  fiunily,  use  the  following  order  to 
identify  the  persons  to  be  coded:  (1)  children 
in  the  eligible  fiunily  receiving  assistance  in 
order  from  youngest  to  oldest;  (2)  minor 
siblings  of  child  in  the  eligible  family 
nceiving  assistance  from  youngest  to  oldest; 
and  (3)  any  other  children. 

36.  Family  Affiliation: 

Guidance:  This  data  element  is  used  both 
for  (1)  the  adult  or  minor  child  head-of- 
househeld  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  one-digit  code  that 
shows  the  Child's  relation  to  the  eligible 
funily  receiving  assistance. 

l=Member  of  the  eligible  family  receiving 
assistance 

Not  in  eligible  famify  nceiving  anislaace, 
but  in  the  houaehold 

2zPu«nt  of  minor  child  in  the  eligible  fiunily 

receiving  assistance 
3=CBretaker  relative  of  minor  child  in  tlM 

eligible  kmily  receiving  assistance 
4=Minor  sibling  of  child  in  the  eligible 

family  receiving  assistance 
5=Per8on  whose  income  is  considered  in 

determining  eligibility  for  and  amount  of 

assistance  for  the  eligible  £unily 

receiving  assistance 

37.  Date  of  Birth:  Enter  the  eight-digit  code 
for  date  of  birth  for  this  child  under  the 
Separate  State  Programs  in  the  format 
YYYYMMDD. 

3a.  Social  Security  Number  Enter  the  nine- 
digit  Social  Seciihty  Number  for  the  child  in 

the  format  nnnnnnnnw 

39.  Bace:  Enter  the  one-digit  code  for  the 
race  of  the  State  MOE  child. 

1=  White,  not  of  Hispanic  origin 

2=Black.  not  of  Hispanic  origin 

3=Hi8paiiic 

4=  American  Indian  or  Alaska  Native 

5=A8ian  or  Pacific  Islander 

6=CHher 

9=Unknown  ^ 

40.  Gender.  Enter  the  one-digit  code  that 
indicates  the  child's  gendw. 

l>Male 
2=Female 

Receives  Disability  Benefits 

The  Act  specifies  five  types  of  disability 
benefits.  Two  of  these  types  of  disability 
benefits  ara  applicable  to  childran.  For  each 
type  of  disability  benefits,  enter  the  one-digit 
(»d«  that  indicates  whether  or  not  the  child 
received  the  benefit. 

41.  flecejves  Benefits  Based  on  Federal 
Disability  Status:  Enter  the  one-digit  code 
that  indicates  the  child  received  benefits 
based  on  Federal  disability  status  for  the 
reporting  month. 

l=Yes.  received  benefits  based  on  Federal 

disability  status 
2=No 


42.  AeceivRS  Aid  Under  Title  XVISSI: 
Enter  the  one-digit  code  that  indicates  the 
child  received  aid  under  a  State  plan 
approved  under  Title  XVI-SSI  for  the 
reftorting  month. 

l=Yes,  received  aid  under  Title  XVI-^SSI 
2=No 

43.  Relationship  to  Head-of-Houaehold: 

Guidance:  This  data  element  is  used  both 
for  (1]  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  ara  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  Enter  the  two-digit  code  that 
shows  the  relationship  (including  by 
marriage)  to  the  head  of  the  household,  as 
defined  by  the  Food  Stamp  Program  or, 
principal  person  of  each  person  living  in  the 
household. 

01=Head  of  household 

02=Spouse 

03=Parent 

04=Daughter  or  son 

05=Stepdaughter  or  stepson 

06=Crandchild  or  greet  grandchild 

07=Other  related  person  (brother,  niece, 

cousin) 
OO^Foster  child 
09=Uarelated  child 
10=Unrelated  adult 

44.  Teen  Parent  With  Child  In  the  Family: 
Guidance:  A  teen  parent  is  a  person  who 

is  under  20  years  of  age  and  that  person's 
child  is  also  a  member  of  the  StMe  MOE 
family. 

Instniction:  Enter  the  one-digit  code  thet 
indicates  the  child's  teen  patent  status. 
l=Yes,  a  teen  parant 
2=No 

Educational  Level 

Educational  level  is  divided  into  two  parts; 
the  highest  level  of  education  attained  and 
the  highest  degree  attained. 

45.  Highest  Level  of  Education  Attained: 
Enter  the  two-digit  code  to  indicate  the 
highest  level  of  education  attained  by  the 
diild. 

00=No  formal  education 

01-12=Crade  level  completed  in  primary/ 
secondary  school  including  secondary 
level  vocational  school  or  aidult  high 
school 

46.  Highest  Degree  Attained: 
Guidance:  This  data  element  is  used  both 

for  (1)  the  adult  or  minor  child  head-of- 
household  section  and  (2)  the  minor  child 
section.  The  same  coding  schemes  are  used 
in  both  sections.  Some  of  these  codes  may 
not  be  applicable  for  children. 

Instruction:  If  the  child  has  a  degree(8], 
enter  the  one-digit  code  that  indicates  the 
child's  highest  degree  attained.  Otherwise, 
leave  the  field  blank. 
0=No  degree 
l^Hlgh  school  diploma.  GED,  or  National 

External  Diploma  Program 
2=Awarded  Associate's  Degree 
SsAwarded  Bachelor's  Degree 
4=A warded  graduate  degree  (Master's  or 

higher) 
5=Other  credentials  (degree,  certificate, 

diploma,  etc) 


47.  CitiMmuhip/ Alienage:  Eatm  the  two-    . 
digit  code  that  indicates  the  clnld's  :  <■' 
citizenship/alienage.  The  coding  for  this  data' 
element  is  the  same  as  for  item  number  26, 
onpege  563. 

48.  Cooperation  with  Child  Support:  Enter 
the  one-digit  code  that  indicates  this  child's 
parant  has  cooperated  with  child  support  for 
this  child. 

l=Yes,  child's  parent  has  cooperated  with 

child  support 
2=No,  child's  perant  has  not  cooperated  with 

child  support 
3=Not  applicable 

49.  Unearned  liux>me:  Enter  the  dollar 
amount  of  the  child  's  unearned  income. 

AppoMlix  G— TANF  MOE  DaU 
Kepoct— Sectiea Thiae-  Aggragatad 
DaU  CoBactiM  far  FaaiiliH  laoairiag 
I  Under  Ika  Sqiarate  Stala 


1.  State  FIPS  Code:  Enter  your  two-digit 
State  code. 

2.  Calendar  Quarter  The  four  calendar 
quarters  ara  as  foUows: 

Flrst  quarter „ January  March. 

Second  quarter Aprl-June. 

ThM  quarter ...» Juhr-Saplember. 

Fourttt  quarter October-Oacember. 

Enter  the  four-digit  year  and  one-digit 
quarter  code  (in  the  fiormat  YYYYQ)  that 
identifies  the  calendar  year  and  quarter  for 
%rfaich  the  data  ara  being  reported  (e.g.,  first 
quarter  of  1997  is  entered  as  "19971"). 

Active  Cases 

For  purposes  of  completing  this  report, 
include  all  TANF  eligible  fiamilies  receiving 
assistance  under  the  Separate  State  programs, 
i.e..  State  MOB  &milies.  All  counta  of 
fiamilies  and  recipienta  should  be 
unduplicated  monthly  totals. 

3.  rota/ A/iunher  o/Fcuniiies:  Enter  the 
number  of  fiamilies  receiving  assistance 
under  the  Separate  State  Programs  for  each 
month  of  the  quarter.  The  total  in  this  item 
should  equal  the  sum  of  the  number  of  two- 
parent  families  (in  item  #4),  the  number  of 
one-parent  fiamilies  (in  item  #5)  and  the 
numiier  of  no-parent  fiamilies  (in  item  M). 

A.  First  S4onth: 

B.  Second  KionA: 

C  Third  Month:  • 

4.  Total  Number  of  Two-parent  Families: 
Enter  the  total  numher  of  two-parent  fiuniliea 
receiving  assistance  under  the  Separate  State 
Programs  for  eech  month  of  the  quarter. 

A.  Fust  Month: 

B.  Second  Month: 
C  Third  Month: 

5.  Total  Number  of  One-Patent  FamiUes: 
Enter  the  total  number  of  one-parent  fomilies 
receiving  assistance  under  the  Separate  State 
ProgFams  fior  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

6.  Total  Number  of  No-Parent  Families: 
Enter  the  total  number  of  no-parent  hmilitnf 
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laceiving  assistance  tmder  the  Separate  State 
Programs  for  each  moDth  of  the  quarter. 
A.FlirvtM6n(/i: 
JB.  Sectmd  Month: 
CThiidMonth: 

7.  Total  NunAer  ofRedpienls:  Enter  the 
total  number  of  recipienta  receivii^ 
assfetance  under  the  Separate  State  Programs 
for  each  month  of  the  quarter.  The  total  in 

:  this  item  should  equal  the  sum  of  the  number 
of  adult  recipienta  (in  item  #8)  and  the 
Qumber  of  child  recipienta  (in  item  #9). 

A.  Firtt  Month: 

B.  Second  Month: 
C  Third  Mmtth 

8.  Total  Number  of  AditHRedjMemta.'Baain 
the  total  number  of  aduh  recipienta  receiving 
■asistance  under  the  Separate  State  Programs 
far  each  month  of  the  quaitar. 

h.  Firtt  Month: 
K  Second  Month: 
C  Third  Month: 

9.  Total  Number  of  Child  Recipients:  Enter 
the  total  number  of  child  recipienta  receiving 
assistance  under  the  Separate  State  Programs 
far  eech  month  of  the  quarter. 

A.  Firtt  Month: 

B.  Second  Mmith: 
C  Third  Month: 

10.  Total  Number  of  Non-Cuttodial  Parents 
Participating  in  Work  ActfvMes^Enter  the 
total  number  of  non-custodial  parenta 
participating  in  work  activities  under  the 
Separate  State  Programs  for  each  month  of 
the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

1 1 .  Total  Number  erf  Minor  Child  Heads-of- 
Household:  Enter  the  total  number  of  minor 
child  head-of-household  Cunilies  receiving 
assistance  under  the  Separate  State  Programs 
for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

12.  Total  Number  of  Births:  Enter  the  total 
number  of  births  for  families  receiving 
assistance  under  the  Separate  State  Programs 
for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 

13.  Total  Number  of  Out-ofWedlock 
Births:  Enter  the  total  number  of  out-of- 
wedlock  births  forfismilies  receiving 
assistance  under  the  Separate  State  Programs 
for  each  month  of  the  quarter. 

A.  First  Month: 

B.  Second  Month: 

C.  Third  Month: 

14.  Total  Amount  of  Assistance:  Enter  the 
dollar  value  of  all  assistance  (cash  and  non- 
cash) provided  to  families  under  the  Separate 
State  Programs  for  each  month  of  the  quarter. 
Round  the  amount  of  assistance  to  the 
nearest  dollar. 

A.  First  Month: 

B.  Second  Month: 
C  Third  Month: 


doted  Cases 

15.  Total  Number  of  Closed  Cases:  Enter 
the  total  number  of  closed  cases  for  each 
month  of  the  quarter. 

A.  Fast  Month: 

B.  Second  Month: 

C.  Third  Month: 

AppemAli  H— SampHng  Rp^f^fi^^tf^n, 

1.  Sample  Methodoiogy 

The  sample  methodology  must  conform  to 
principles  of  profadnlity  sampling.  j.e.,  eech 
iunily  in  the  population  of  interest  must 
have  a  known,  non-zero  probiMity  of 
selection  and  computational  methods  of 
estimation  must  lead  to  a  unf  que  estimate. 
The  State  must  construct  a  sample  firame  for 
each  month  in  the  *nnti^j  sample  period  "nd 
must  select  approidinately  one-twelfth  ctf  the 
nquired  minimum  aimu^  sample  size  from 
each  monthly  sample  frame. 

The  reoommended  method  of  sample 
selection  is  stratified  systematic  random 
"ipling. 


2.  Sample  frame  requirements  for 

a.  fiamilies  receiving  attistance  under  the 
ttate  TANF  Program  (i.e..  the  active  TANF 
tample)  are: 

The  monthly  TANF  sample  frame  must 
consist  of  an  imduplicated  list  of  all  fiimili..f 
who  receive  assistance  under  the  State  TANF 
Program  jnr  the  raporting  month  by  the  end 
of  the  rqxnting  month.  Only  familiif  with  a 
minor  child  who  resides  writh  a  custodial 
parant  or  other  adult  ralative  or  a  pregnant 
woman  may  receive  assistance. 

b.  fiuniUet  no  longer  receiviitg  assittance 
under  the  State  TANPProffom  (i.e..  the 
closed  TANF  sample)  are: 

For  closed  cases,  the  monthly  TANF 
sample  frame  must  consist  of  an 
unduplicated  list  of  all  fiunilies  whose 
assistance  under  the  State  TAhn^  Program 
was  terminated  for  the  reporting  month  (do 
not  include  bmilies  whose  assistance  was 
temporarily  suispended),  but  received 
assistance  under  the  State's  TANF  Program 
in  the  prior  month.  Thus,  TANF  eligible 
fiamilies  that  are  transfiBrred  to  a  Separate 
State  Program  are  closed  cases  for  the  State 
TANF  Program 

c  families  receiving  assitttmce  under  the 
Separate  State  Programs  (i.e.,  the  active 
Separate  State  sample)  are: 

The  monthly  Separate  State  sample  frame 
must  consist  of  an  unduplicated  list  of  all 
TANF-eiigible  fiunilies  who  receive 
assistance  under  die  Separate  State  Programs 
for  the  reporting  month  by  the  end  of  the 
reporting  month. 

d.  fiunilies  no  longer  receiving  assistance 
under  the  Separate  State  Programs  (i.e.,  the 
closed  Separate  ^ate  sample)  are: 

For  closed  cases,  the  monthly  Separate 
State  sample  frame  must  consist  of  an 
unduplicated  list  of  aU  families  who 
assistance  under  the  Separate  State  Programs 
was  terminated  for  the  reporting  month  (do 
not  include  fiamilies  whose  assistance  was 
temporarily  suspended),  but  received 
assistance  under  the  Separate  State  Programs 
in  the  prior  month.  Thus,  State  MOE  families 
that  are  transferred  to  a  State  TANF  Program 
are  closed  cases  for  the  Separate  State 
Progranu. 


3.  Sampfe  Sfse  Requtmnent 

h.  for  familiet  receiving  attistance  urtder  a 
State  TANFPropam  are: 

The  miniintim  required  anneal  sample  size 
for  fiunilies  TBceiving  assistance  is  3000 
fiuailles,  of  wrfaich  600  bmilies  must  be 
newly,  ^tproved  applicants.  Of  the  2400 
fismiUes  that  have  rsceived  ongoing 
assistance  approximately  25%  (600  families) 
must  be  two-parent  TANF  fiunilies.  We 
established  the  minimmn  required  sample 
siaes  to  provide  reasonably  precise  estimatea 
(e.g..  a  precision  of  about  plus  or  minus  2 
percentage  pointa  at  a  95%  confidence  level) 
Rir  sudi  proportions  as  the  work 
participation  rates  for  all  fiunilies  and  fair 
two-parent  fiunilies.  as  well  as  fior 
demographic  and  case  characteristics  of 
new4y.  approved  TANF  fiuailies  ami  aU 
TANF  fiunilies. 

b. /or/omitiBS  no /or^fsr  recervii^ 
ossjstence  under  a  State  TANF  Program  are: 

The  minimum  required  annual  sample  size 
for  the  sample  of  families  no  loinsr  receiving 
■ssistance  (i.e.,  doeed  cases)  is  nO  fiunilies. 

c.  forfamiliet  receiving  attittarKe  under  a 
Separate  State  Programs  are: 

The  minimum  required  anmn)  sample  size 
for  fimilies  receiving  assistance  under  the 
S^ierato  State  Programs  is  3000  fiunilies,  of 
which  800  fiunilies  must  be  newly,  approved 
applicants.  Of  the  2400  fiamilies  thathave 
received  ongoing  assistance  approxiButeiy 
25%  (600  fiunilies)  must  be  two-peient 
TANF-eligibla  fiunilies.  We  established  the 
minimum  required  sample  sizes  to  provide 
reasonably  precise  estimates  (e.g.,  a  precision 
of  about  phis  or  minns  2  percent^e  poinU 
at  a  95%  confidence  level)  for  such 
proportions  as  the  work  participation  rates 
for  all  &milies  and  for  two-parant  fiunilies, 
as  well  as  for  demographic  and  case 
characteristics  of  State  MOE  families. 

d.  for  families  no  longer  receiving 
assittance  under  a  Separate  State  Progmmt 
are: 

The  minimum  required  itnnii«|  sample  size 
for  the  sample  of  fiamilies  no  longer  receiving 
assistance  (i.e.,  closed  cases)  under  the 
Separate  State  Programs  is  800  hmilies. 

4.  What  must  States  subaiit  to  ACF? 

Each  State  that  opta  to  sample  ita  caseloads 
must  submit  the  following: 

a.  Each  State  must  submit  for  ap|nx>val  ita     • 
annual  sampling  plan  or  any  changes  to  ita 
currently  approved  sampling  plan  at  least 
sixty  (60)  calendar  days  before  the  start  of  the 
annual  period.  If  the  State's  sampling  plan  is 
unchanged  from  the  previous  year,  the  State 
is  not  required  to  resubmit  the  sampling 
plan.  The  sampling  plan  must  satisfy  the 
requirements  for  plain  approval  as  specified 
in  Section  1300  of  the  TANF  Sampling  and 
Statistical  Methods  Manual  and  includes  the 
following: 

i.  Documentation  of  methods  for 
constructing  and  maintaining  the  sample 
frame(s),  including  assessment  of  frame 
completeness  and  any  potential  problems 
associated  with  using  the  sample  fr:ame(8): 

ii.  Documentation  of  methods  for  selecting 
the  sample  cases  from  the  sample  frame(s); 
and 

iii.  Dooimentation  of  methods  for 
estimating  case  characteristics  and  their 
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■ampling  enors,  including  the  computation 
of  weights,  where  appropriate. 

b.  Each  State  must  submit  the  estimated 
■veraoe  monthly  caseload  for  the  aimual 
sample  period  and  the  computed  sample 
interval  (if  applicable)  to  the  ACF  Regional 
Administrator  thirty  (30)  calendar  days 
before  the  beginning  of  the  annual  sample 
period,  i.e.,  by  September  1  for  the  October 
sample  selection.  States  must  submit  the 
monthly  list  of  selected  sample  cases 


(including  reserve  pool  cases,  if  applicable) 
within  10  days  of  the  date  of  selection 
specified  in  the  State  sampling  plan. 

c.  Each  State  must  submit  the  total  number 
of  hmilies  receiving  assistance  under  the 
State  TANF  Program  by  stratum  for  each 
month  in  the  annual  sample  period,  the  total 
number  of  families  no  longer  receiving 
assistance  under  the  State  TANF  Program  (if 
stratified,  by  stratum)  for  each  month  in  the 
annual  sample  period,  the  total  number  of 


families  receiving  assistance  under  the 
Separate  State  Programs  by  stratum  Cor  each 
month  in  the  annual  sample  period,  and  the 
total  number  of  bmilies  no  longer  receiving 
assistance  under  the  Separate  State  Programs 
(if  stratified,  by  stratum]  for  each  month  in 
the  unniial  sample  period.  This  data  is 
required  for  weighting  the  sample  results  in 
order  to  produce  estimates  for  the  entire 
caseload. 


Appendix  I — Statutory  Refisrence  Table  for  Appendix  A 


Data  etoments 

jusniicaiKin 

1.  Slate  FIPS  Code  .. „ 

2.  County  FIPS  Code 

3.  Tribal  Code ... »    „„ 

4.  Reporting  Month > r... 

5.  Stratum  ....    „ 

Iniplicil  in  administering  data  collection  system. 

411(a)(1)(A)(i). 

Implicit  in  administering  data  collection  system. 

Implictt  in  administering  data  collection  system. 

Implicit  in  administering  data  collection  system. 

Fmnfy  Level  Data— Hems  6''44. 


6.  Case  Number 

7.  ZIP  Code  , 


8.  Fundmg  Stream 

9.  Disposition  

10.  New  Applicant . 


11.  Hurvberol  Family  Members 

12.  Type  of  Family  for  Work  Participation 

13.  Receives  Subsidized  Housing „ 

14.  Receives  Medical  Assistance _ 

15.  Receives  Food  Stamps  

16.  AfTxxint  of  Food  Stamp  Assistance 

17.  Receives  Subsidized  Child  Care „ 

18.  Amount  of  Sut^stdized  Child  Care  

19.  Amount  of  Chtid  Care  Disregard 


20.  Anwunl  of  CMW  Support 

21 .  Amount  of  the  Families'  Casfi  Resources 


Implidt  in  administering  data  collection  system. 

Needed  for  geographic  coding  (and  rural/urban  analyses)  and  is  readily 
available. 

41 1(a)(1)(A)(xiO:  Use  in  calculation  of  participation  rate. 

Implicit  in  administering  data  collection  system. 

41 1  (b),  requires  the  Secretary  to  report  to  Congress  on  families  appty- 
tng  for  TANF  assistarKe.  This  element  identifies  applicants  that  are 
newly,  approved  families  receiving  assistance. 

411(a)(1)(A)(iv). 

41 1  (a)(1  )(A>(xiO:  Use  in  calculation  of  participation  rale. 

411(a)(1)(A)(ix). 

411(a)(1)(AJ(ix). 

411(a)(1)(A)0x). 

411(a)(1)(A)(ix). 

411(a)(1)(A)ax). 

411(a)(1)(A)(ix). 

The  CCOF  sample  wiH  not  capture  children  wt>ose  child  care  is  funded 
by  TANF.  The  data  element  is  collected  here  because  it  is  required 
under  CCDF  and  this  is  tf>e  most  cost-effective  way  to  capture  TANF 
Child  Care  information.  (See  Sec.  658K(a)(2)(C)). 

411(a)(1)(A)(xlv):  Break-out  of  unearned  irxxKne. 

411(b),  requires  the  Secretary  to  report  to  Congress  on  financial  cir- 
cumstances of  farniiies  receiving  TANF  assistance. 


Amount  of  Assistance  Received  and  Number  of  Months  the  Famify  Received  Assistance  by  Type  un^  TANF  Program— Items  22-31 

are  typ^  of  assistatKe. 


22.  Cash  and  Cash  Equivalents 

23.  Educational 

24.  Empk}yment  Servicea  . 

25.  Wori(  Subsidies  „. 

26.  TANF  Child  Care 

27.  Traruportation 


28.  Other  Supportive  Services  and  Special  Needs,  Including  Assistance 
with  Meeting  Home  Heating  arxl  Air  Condttkx^ng  Costs. 

29.  Transitional  Sendees  ^„. „„... 

30.  Contnbutions  to  IndiviAial  Development  Accounts 


411(a)(1)(A) 
411(a)(1)(A) 
411(a)(1)(A) 
411(a)(1)(A) 
411(a)(1)(A) 
411(a)(1)(A) 
411(a)(1)(A) 


(X)  &  (xiiO. 
(X)  &  (XiiO. 
(X)  &  (xiii). 
(X)  &  (XiiO. 
(X)  &  (XiiO. 
(X)  &  (XiiO. 
(X)  &  (xiii). 


411(a)(1)(A)  (X)  A  (XiiO. 
411(a)(1)(A)  (x)&(xi«). 
411(a)(1)(A)  (X)  4  (Xiii). 


Reeaon  lor  and  Aitnunft  of  Reduclkx)  in  Assistance— ftema  32-42  are  Ow  reasons  for  reduction  In  assistaice 


32.  Work  Requirements  Sanction _ 

33.  Family  Sanction  for  an  Adult  with  Ho  High  School  Diploma  or 
Equivalent. 

34.  Sanctkxi  for  Teen  Parent  Not  Attendmg  ScfKX>l „.. 

35.  Non-Cooperation  with  ChiW  Support 

36.  Failure  to  Comply  with  an  Individual  Responsit>iiity  Puin  

37.  Other  Sanction „ „. 

38.  Recoupnf)ent  of  Prior  Overpayment 

39.  Family  Cap  _ 

40.  Reduction  Based  on  Family  Moving  into  State  From  Arx)ther  State 

41.  Reduction  Based  on  Length  of  Receipt  of  Assistance  


411(a)(1)(A)(xllO. 
411(a)(1)(A)(xiii). 

411(a)(1)(A)(xiH). 
411(a)(1)(A)(xiiO. 
411(a)(1)(A)(xiii). 
411(a)(1)(A)(xiiO. 
411(a)(1)(A)(xiiO. 
411(a)(1)(A)(xiH). 
411(a)(1)(A)(xH0. 
411(a)(1)(A)(xiu). 
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Data  elements 

Justificatk)n 

42.  Oltier,  Norv-sanction  ., 

411(a)(1)(A)(xiiO. 

411(a)(1)(A)(xiO:  Use  to  calcuiate  the  partictpation  rate  for  States  with 

an  ongoing  w»ver  evakiatkxi  for  impact  analysis  purposes. 
40B  (a)(9). 

43.  Waiver  Evaluation  Research  Group ... _..„ 

44.  Is  the  TANF  Family  Exempt  from  the  Federal  Time  Umit 

Adutt  ChvacteriSbcs— Items  45-88. 


45.  Family  Affiiiation  

46.  No(K»stodial  Parent  IndRator 


47.  Dale  of  Binh  

4&  Social  Security  Number  . 


49.  Race  ... 

50.  Gender 


411(a)(1)(A)('iv)  and  411(b):  Needed  to  ider«fy  persons  in  eligible  fam- 
ily receiving  assistance  and  other  indMduals  living  in  the  housefiold. 

411(a)(4):  Report  on  Non-custodial  Parents  requires  the  numtwr  of 
norvctjstodial  Parents.  To  provide  assistance  to  non-custodial  par- 
ents under  the  State  TANF  Program,  States  must  include  them  in 
the  tamiy.  Data  could  be  collected  under  the  element  Relafonahip  to 
Headof-Househoid.  Element  was  broken  out  to  make  the  coding 
deanerand  easier  for  States  to  report 

41 1  (a)(1)(A)(iii):  Age— Date  of  birth  gives  the  same  informatton  but  is  a 
constant 

This  biformatton  is  also  reedHy  aveilabto.  St^es  use  Social  Security 
Numbers  to  carry  out  the  requirements  of  lEVS  (see  sectiona 
409(a)(4)  and  1 137  of  the  Act).  We  need  this  infomtation  also  for  re- 
search on  the  circufTtstances  of  cNMren  and  families  as  required  in 
sectkxi  413(g)  of  the  Act  (/.a.,  to  track  individual  memt>ers  of  the 
TANF  family). 

411(a)(1)(A)(viO. 

Data  oouM  be  collected  under  the  element  Relationship  to  Head-of- 
HousehoW  (e.^.,  hustnnd.  wite,  daughter,  son,  etc.).  Element  was 
broken  out  to  make  tfie  coding  dearwr  and  easier  for  States  to  re- 
port Used  the  Secretary's  Report  to  the  CongresSL 


Receives  Federal  Disability  Benefits— Items  51-65. 


51.  Receives  Federal  Disability  Insurance  Benefits 

52.  Receives  BenefMs  Based  on  Federal  Disability  Status 

53.  Receives  Akl  Under  TMte  XIV-APDT 

54.  Receives  AkJ  Under  Title  XVI-AABD 

56.  Receives  Aid  Under  Title  XVI-SSI 

56.  Marital  Status „ „ 

57.  Relatnnship  to  Headof4tousehold  

58.  Teen  Parent  with  ChiW  in  the  Family _ 


4)1(a)(1)(A)(iO  as  revised  by  P.L  105-^3. 
411(a)(1)(A)00  as  revised  by  P.L  105-33. 
411(a)(1)(A)(iO  as  revised  by  P.L  105-33. 
411(a)(1)(A)00  as  revised  by  P.L  105-33. 
411(a)(1)(A)(iO  as  revised  by  P.L  105-33. 
411(a)(1)(A)(vO. 

411(a)(1)(A)riv)  as  revised  by  P.L  105-33. 
411(a)(1)(A)(xvH)  as  revised  by  P.L  105-33. 


>ldUr  Educational  Level— Items  59  and  60. 


50.  Highest  Level  of  Education  Attained 

60.  Higftest  Degree  Attained _._......«. „...„..„. 

61 .  Citizenship/Alienage  .„„«.._.«.......„..._....„..„.....„.._..„„............ 

62.  Number  of  ktorrihs  CountaUe  toward  Federal  Tinte  Limit  in  Own 
State  (TitM). 

63.  Number  of  Months  CountaUe  toward  Federal  Time  Limit  in  Other 
States  or  Tribes. 

64.  Number  of  Countabto  Months  Remaining  Under  Stale's  Time  Limit 

65.  Is  Cunent  Month  Exempt  from  the  State's  Time  Limit .. 

66.  Emptoyment  Status  _ > 

87.  Work  Participalton  Status „ 


411(a)(1)(A)(viO. 
411(a)(1)(A)(vii). 

411(a)(1)(A)(xv):  We  have  updated  our  prtor  coding  of  citizenship  sta- 
tus to  reflect  the  complexity  of  TANF;  also  409(a)(1). 
409(a)(9).     • 

409(a)(9). 

409(a)(9). 

409(a)(9). 

411(a)(1)(A)(v). 

41 1(a)(1)(A)(xn):  Needed  to  cakxtate  the  work  participatnn  rate. 


Adutt  Wortt  Participetion  Aclivitlea-^ltams  68-81  are  the  work  participation  activities  and  »e  needed  to  calculate  the  work  p^^ 


68. 


70. 
71. 
72. 
73. 
74. 


Unsubsidteed  Employment  ..._~.. 

Subaidtaed  Private  Sector  Emptoyment 

Subskized  Publto  Sector  Emptoyment  ._. 

Work  Expertence „...........„».._...... 

On^ha^ob  Trrtning „ 

Job  Search  and  Job  f^eadiness  Assistanoe 
Community  Service  Programs 

75.  Vocational  Educational  Training „ „. _..„„„........... 

76.  Job  StoHs  Training  DirecMy  Related  to  Empk>yment „ 

77.  Educatton  Directly  Reiatad  to  Emptoyment  for  Indivtouals  with  no 
High  School  Diptoma  or  Certificate  of  High  School  Equivalency. 

78.  Satisfactory  School  Attendance  lor  Indlvkluals  with  no  High  School 
Diptoma  or  Certificate  of  High  School  Equivatency. 

79.  Providing  ChiU  Care  Senrtoes  to  an  Individual  who  is  Participating 
in  a  Community  Sennce  Program. 

80.  Addittonal  Work  Activities  Pennitled  Under  Waiver 


411(a)(1)(A)(w)(lll). 

411(a)(1)(A)(xi)OI). 

411(a)(1)(A)(xO(IV). 

411(a)(1)(A)(xO(IV). 

411(a)(1)(A)(xO(VO. 

411(a)(1)(A)(xO(V). 

411(a)(1)(A)(xi)(IV). 

411(a)(1)(A)(xO(VII). 

411(a)(1)(A)(xO(V|). 

411(a)(1)(A)(xO(l). 

411(a)(1)(A)(xO(l). 
411(a)(1)(A)(xO. 

411(a)(1)(A)(xii):  Use  to  calculate  work  partkapatton  rate,  when  ap- 
proved 1115  wahrer  permits  other  work  activities. 


62228         Federal  Register  /  Vol.  62,  No.  224  /  Thursday.  November  20,  1997  /  Proposed  Riiles 


Data  eternents 

Justification 

81.  Other  Work  Activities „ „ _      

82.  Required  Hours  of  Work  Under  Waiver  ...           _       _.. 

Related  to  4ii(a)(1)(A)(xii)  and  409(a)(3). 

41 1  (a)(l  )(A)(xii);  Use  to  calculate  ttie  Wortt  participation  rate.  wt)en  ap- 
proved 1115  waiver  permits  a  different  number  of  hours  of  work  par- 
ticipation to  count  as  engaged  in  wodc. 

AduK  Earned  Income— Items  83  and  &4  break  out  earned  income. 


83.  Earned  Income  Tax  CredH  (EITC)  . 

84.  Wages,  Salaries,  and  Other  Earnings 


411(a)(1)(A)(v). 
411(a)(1)(A)(v). 


AduU  Unearned  Income    itema  85  and  88  break  out  Unearned  income. 


85.  Amount  of  Social  Security 

86.  Amount  of  SSI  _ 

87.  Amount  of  Worker's  Compensatmn 

88.  AmoufTt  of  Other  Unearned  Income 


411(a)(1)(A)(xiv). 
411(a)(1)(A)(x(v). 
411(a)(1)(A)(xiv). 
411(a)(1)(A)(xiv). 


CMd  CharaclehslKS— Items  89-109. 


89.  Family  Affiliation  

90.  Date  of  Birtti  

91.  Social  Security  Number 


92.  Race  ._ 

93.  Gender 


4l1(a)(l)(A)Civ)  and  41 1(b):  Needed  to  identify  persons  in  eligible  f«n- 
ily  receiving  assistance  and  other  individuals  living  in  the  household. 

411(a)(1)(A)(iH):  Age — Date  of  t>irth  gives  the  same  information  but  is  a 
constant. 

This  information  is  also  readily  available.  States  use  Social  Security 
Numbers  to  carry  out  the  requirements  of  lEVS  (see  sections 
409(a)(4)  and  1 137  of  ttie  Ad).  We  need  this  information  also  for  re- 
search on  \he  circumstarK»s  of  chiUren  and  families  as  required  in 
section  413(g)  of  the  Act  (/.&,  to  track  indivkkjal  members  of  the 
TANF  family). 

411(a)(1)(A)(viii). 

Data  couW  t>e  collected  urxler  the  element  Relatiortship  to  Head-of- 
HousehoM  (e.g.,  hustMnd,  wile,  daughter,  son,  etc).  Eientent  was 
broken  out  to  make  the  coding  deaner  and  easier  tor  St^es  to  re- 
port Used  the  Secretary's  Report  to  the  Congress. 


Receives  Federal  Disability  Benefits 


94.  Receives  Benefits  Based  on  Federal  Disability  Status 

95.  Receives  AkJ  Under  Title  XVI-SSI 

96.  RelatkMWhip  to  Head-of-househoU  . 

97.  Teen  Parent  with  ChiW  in  the  Fwniiy 


411(a)(1)(A)0i)  as  revised  by<P.L  105-33. 
411(a)(1)(A)(ii)  as  revised  by  P.L  105-33. 
411(a)(1)(A)(lv)  as  revised  by  P.L  105-33. 
411(a)(1)(A)<xviO  as  revised  by  P.L  105-33. 


ChU  EducaUonal  Level— hems  101  and  102. 


98.  Highest  Level  of  Education  Attained 

99.  Higt>est  Degree  Attained  „... 

100.  Citizenship^AJienage  


101.  Cooperatmn  with  ChiU  Support 


411(a)(1)(A)(vilO. 
411(a)(1)(A)(viii). 

411(a)(1)(A)(xv):  We  have  updated  our  prior  oodmg  of  citizenship  sta- 
tus to  reflect  TANF;  also  409(a)(1). 
409(a>(5). 


Ctm  Unearned  Income    Items  106  and  106, 


102.  Amount  of  SSI 

103.  Amount  o(  Oltwr  Unearned  Income 


411(a)(1)(A)(»v). 

411(a)(l)(A)(xiv) — rather  than  breakmg  out  unearned  Income  into  its 
parts,  we  ask  tor  an  indk»tor  ttMt  the  recipient  has  certain  types  of 


CNkJ  Care  ReporVng  Sectun— Items  107-109. 


104.  Type  of  Chid  Care 


105.  Total  Monthly  Cost  of  Chito  Cwe 


106.  Total  Monthly  Hours  of  Chito  Care  Provided  During  the  Reporting 
Month. 


The  CCOF  sample  win  not  capture  chiklren  whose  chikj  cere  is  funded 
by  TANF.  The  data  element  is  collected  here  because  It  is  required 
under  CCDF  and  this  is  the  most  coet-eftoctive  way  to  capture  TANF 
Chito  Care  inkxmatkxi.  See  Sec.  668K(a)(2)(C). 

The  CCOF  sample  wiN  not  capture  chiWren  wttose  chiM  care  is  funded 
by  TANF.  The  data  element  is  cofleded  here  because  M  is  required 
under  CCDF  and  this  is  the  moat  coet  effective  way  to  capture  TANF 
Child  Care  intomtalnn.  (See  Sec.  658K(a)(2)(C)).  The  Tottf  Amount 
of  the  Chikj  Care  SubsMy  (required  by  41 1(a))  may  be  derived  from 
this  item  and  the  total  Moifilhly  cost  of  chiM  Care. 

The  CCDF  sample  wM  not  captajre  chiMren  wt)ose  chiM  care  is  furvled 
by  TANF.  The  data  otoment  is  collected  here  because  It  is  required 
under  CCDF  and  this  is  the  most  cost-effective  way  to  capture  TANF 
ChiM  Care  intormatkxi.  See  Sec  658K(a)(2)(C). 
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Appendix  J — Statutory  Reference  TaUa  for  ^ipoidix  B 


Data  elements 


1.  State  FIPS  Code  ... 

2.  County  FIPS  Code 

3.  Tribal  Code 

.  riepomrig  iMonat  .... 

5.  Stratum  


Justificatton 


Implicit  in  administering  data  ooMectnn  system. 

411(b):  Use  to  constnjct  comparable  statistk»  based  on  411(a)(1)(A). 

for  families  receiving  assistance. 
Implicit  in  admirtistering  data  collection  system. 
Impttcit  in  administering  d^a  collection  system. 
Implkat  in  administering  date  coMection  system. 


FanOy  Level  Data— items  6-16. 


6.  Case  Number 

7.  ZIP  Code  . 


8.  Disposition  

9.  Reason  for  Ctosure  _ 

10.  Numt>er  of  Family  Momt)erS 


11.  Receives  Sutwidized  Housing 

12.  Receives  Medtoal  Assistance 

ia  Receives  Food  Stamps 

14.  Amount  of  Food  Stamp  Assistance . 

15.  Receives  Sutnkized  ChiM  Care  ..... 

16.  Amount  of  Subaklized  ChiM  Care  .. 


Impiicil  in  admir>istering  date  collection  system. 
Needed  for  geographic  coding  (and  mral/urtMn 

available. 
Impiicil  Ih  administehng  date  collectkxi  system. 
411(a)(1)(A)(xvO. 
41 1  (b):  Use  to  construct  comparable  statistics 

for  families  receiving  assistance. 
41 1  (b):  Use  to  construct  comparable  statistics 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparabto  statistka 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparabte  statisBcs 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparable  statistka 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparable  statistks 

lor  families  receiving  assistanoe. 
411(b):  Use  to  construct  comparabte  statistka 

for  families  receiving  assistanoe. 


analyses)  and  is  readily 

based  on  411(a)(1)(A). 
based  on  411(a)(1)(A). 
based  on  4ll(aMlNA). 
based  on  4ll(a)(1KA). 
based  on  411(a)(1)(A), 
based  on  411(a)(1MA). 
based  on  411(a)(1)(A). 


AduM  Characleriattca   Hanti  17—39. 


17.  Family  AftiMatton  

18.  Date  of  Birth  

19.  Sodai  Security  Number 


20.  Race  ... 

21.  Gender 


Nooooo  10  aeniny  persons  m  si8ie-oeiir>eo  tamtiy  ano  other  mdMduais 
living  in  the  househoM. 

411(b):  Use  to  construct  comparable  stettstks  based  on  411(a)(1)(A). 
for  famHies  receiving  assistance. 

This  informatfon  is  also  readily  availabte.  States  vaa  Social  Security 
Numt)ers  to  carry  out  Ihe  requirements  of  lEvS  (see  secttons 
409(a)(4)  and  1 137  of  the  Act).  We  need  this  infonnatton  also  tor  re- 
search on  the  circumstancas  of  chiMren  and  families  as  required  in 
sectton  413(g)  of  the  Act  (Le,  to  track  indivktual  members  of  the 
TANF  fantily). 

411(b):  Use  to  oonstmct  comparable  statistk»  based  on  4ll(aMl)(A), 
for  families  receiving  assistance. 

Oete  couM  be  collected  under  the  element  Relattonship  to  Head-of- 
HousehoM  (e.g..  husband,  wife,  daughter,  son,  ete).  Element  was 
broken  out  to  make  the  codfog  deaner  and  easier  for  States  to  re- 
port Used  the  Secretary's  Refwrt  to  the  (Congress. 


Fteceives  Federal  Disability  Benefits— Items  22-26 


22.  Receives  Federal  Disability  Insurance  Benefite 

23.  Receives  Benefits  Based  on  Federal  Disability 

24.  Receives  AM  Under  Tifle  XIV-APDT „. 

25.  Receives  AM  Under  TMte  XVI-AABD 

26.  Receives  AM  Under  Tltte  XVI-SSI 

27.  Marital  Status 1.. „ 

28.  Relatfonship  to  Head-of-HousehoM  

29.  Teen  Parent  with  ChiM  in  the  Family 


Status 


411(b):  Use  to  construd  comparable  stetistics 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparable  statistk» 

lor  families  receiving  assistarKe. 
411(b):  Use  to  construd  comparable  stetistics 

for  families  receiving  assistance. 
411(b):  Use  to  construd  comparable  stetistics 

for  families  raceivirig  assistanoe. 
41 1  (b):  Use  to  construd  comparabto  statisltos 

tor  families  receiving  assistarKe. 
411(b):  Use  to  construd  comparatfe  statistKS 

for  families  receiving  asststarxx. 
411(b):  Use  to  construd  comparable  statistks 

for  famifies  receiving  assistance. 
41 1  (b):  Use  to  construd  comparable  statistks 

tor  families  receiving  assistanoe. 


based  on  411(a)(1)(A). 
based  on  411(a)(1)(A). 
based  on  411(a)(1)(A). 
based  on  411(a)(1)(A). 
based  on  41l(a)(iMA). 
based  on  411(a)(1)(A). 
based  on  411(a)(1)(A). 
basedon4ll(a)(lKA). 


AduK  Educatkinal  Level— Hems  30  and  31. 


30.  Highest  Level  of  Educatton  Attained 


411(b):  Use  to  construd  comparabte  statistks  based  on  411(a)(1)(A). 
tor  families  receiving  assistance. 
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Data  elements 


Justification 


31.  Highest  Degree 

32.  Citizenship/AJienage 


33.  hkimt)er  of  Monttis  Ckxjntable  toward  Federal  Time  Limit  in  Own 
State  (Tribe). 

34.  Number  of  Months  Countabte  toward  Federal  Tmw  Umit  in  Other 
States  or  Tribes. 

35.  NumtMr  ol  Countable  Months  Remaining  Under  State's  Time  Limit 


36.  Employment  Status 


411(b):  Use  to  construct  comparable 
lor  (amities  receiving  assistance. 

411(b):  Use  to  construci  comparalsle 

arid  409{aH1).  'or  families  receiving 
411(b):  Use  to  construct  comp€iraWe 

families  receiving  assistance. 
411(b):  Use  to  construct  comparable 

families  receiving  assistance. 
411(b):  Use  to  construct  comparable 

families  receiving  assistarx:e. 
411(b):  Use  to  construct  comparable 

for  families  receiving  assistance. 


statistics  based  on  411(a)(1)(A), 

statistics  based  on  411(a)(1)(A) 

assistance. 

statistics  based  on  409(a)(9).  for 

stattstics  based  on  409(a)(9),  for 

statistics  based  on  409(a)(9),  for 

statistics  based  on  411(a)(1)(A). 


A<Mt  Earned  Income— Items  37  and  38  break  out  earned  income 


37.  Earned  Income  Tax  Oedit  (EITC)  

38.  Wages,  Salaries,  and  Other  Earnings 

39.  Unearned  Income _ 


411(b):  Use  to  construct  comparable  statistics  based  on  411(a)(1)(A), 

for  families  receiving  assistance. 
411(b):  Use  to  cortstruct  comparable  statistics  based  on  411(a)(1)(A), 

for  families  receiving  assistarx». 
411(b):  Use  to  construct  comparable  statistics  based  on  411(a)(1)(A), 

tor  families  receiving  assistarx^. 


CMd  Characteristic9—nems  40-62. 


4a  Fvniiy  Affiiation  

41.  Date  of  anh  

42.  Sodai  Security  Number 


43.  Race  ... 

44.  Gender 


Needed  to  identify  persons  in  State-defined  family  and  other  individuals 
living  in  the  household. 

411(b):  Use  to  construct  comparable  statistics  based  on  411(a)(1)(A), 
lor  families  receiving  assistance. 

This  information  is  also  readily  available.  States  use  Social  Security 
Numbers  to  carry  out  the  requirements  of  lEVS  (see  sections 
409(a)(4)  and  1 137  of  the  Act).  We  need  this  information  also  tor  re- 
search on  tfie  circumstances  of  children  and  families  as  required  in 
section  413(g)  of  the  Act  {i.e.,  to  track  irxiividual  members  of  the 
TANF  family). 

411(b):  Use  to  construct  comparable  statistics  based  on  411(a)(1)(A). 
for  families  receiving  asststarve. 

Data  could  t>e  oollected  under  the  element  Relationship  to  Head-of- 
Housefwld  {e.g.,  hust>and,  wife,  daughter,  son,  etc.).  Element  was 
brolten  out  to  make  Vne  coding  deaner  arKl  easier  for  States  to  re- 
port. Used  the  Secretary's  Report  to  ttie  Congress. 


Receives  Federal  DtsabHty  Benefits— Items  45-49. 


45.  Receives  Benefits  Based  on  Federal  Disability  Status 

46.  Receives  AkJ  Under  Title  XVI-SSI _ 

47.  RelaSonship  to  Head-ot-Housetiold  „ 

48.  Teen  Parent  »»ith  ChiW  in  the  Famly 

49.  Highest  Level  of  Education  Attained 


411(b):  Use  to  construct  comparable 

for  families  receivir^g  assistance. 
411(b):  Use  to  construci  comparable 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparat)le 

tor  families  receiving  assistance. 
41 1  (b):  Use  to  construct  comparat>le 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparable 

for  families  receiving  assistance. 


statistics  based  on  411(a)(1)(A), 
statistks  based  on  411(a)(1)(A), 
statistks  based  on  411(a)(1)(A), 
statistk:s  based  on  411(a)(1)(A), 
statistics  based  on  411(a)(1)(A), 


CNU  Educational  Level— Items  52  and  53. 


50.  Highest  Degree 

51.  Citizenship/Alienage  

52.  Cooperation  wnth  ChiU  Support 

53.  Unearned  Income 


411(b):  Use  to  constmct  comparable  statistics  based  on  411(a)(1)(A), 

for  families  receiving  assistance. 
411(b):  Use  to  construct  comparatile  statistics  based  on  411(a)(1)(A) 

and  409(a)(1),  for  families  receiving  assistance. 
411(b):  Use  to  construct  comparable  statistics  based  on  409(a)(5),  for 

families  receiving  assistance. 
411(b):  Use  to  construct  comparable  statistics  based  on  411(a)(1)(A), 

for  families  receiving  assistarv^. 


Appendix  K — Statutory  Reference  Table  for  Appendix  C 


Data  elements 

Statutory  basis 

1.  State  FIPS  Code 

2.  Tribal  Cofte  

Implicit  in  administering  data  coHectNjn  system. 
Impliat  in  administering  data  collection  system. 
Implicit  In  administenng  data  collection  system. 
411(b):  Use  in  Report  to  Congress. 

3.  Calendar  Oiiitrtnr                                ,,„   , 

4.  Total  Number  of  Applicatfons _    . 

Federal  Register  /  VoL  62,  No.  224  /  Thtirsday,  November  20.  1997  /  Proposed  Rules         62231 


Dataetomantg 


Statutory  beais 


5.  Total  NumlMr  of  Approved  Applications 


e.  Total  NumtMr  of  Denied  AppNcatfons 

7.  Total  Amount  of  Assistanoe  

8.  Total  Number  el  Fmiilas 


9.  Total  Number  of  Recipients 

10.  Toltf  Number  of  AduR  Recipients 

11.  Total  Number  ol  Ctiid  Recipients 

12.  Total  Number  of  TwcM>wanl  Families 


13.  Total  Number  of  Ono' Parent  FamMes  ....«.«_......«.._._.._~».._«..^.. 

14.  Total  Number  ol  No-Parent  Families  

15.  Total  Numt)er  ol  Nwvcuslodial  Parents  Partidpeting  in  Work  Activi- 
ties. 

16.  Total  Number  ol  Minor  Cttid  Haads-of-Houaehotd 


17.  Total  Number  ol  BMhs 

18.  TcM  Number  ol  Oul-of-Wadtock  Births 

19.  Total  Number  ol  Ctoaed  Cases 


411(a):  Implicit  in  use  of  samplee.  Heedod  to  weight  sample  data  r»- 
port  lor  the  newly,  approved  applicanls  portion  ol  the  sample. 

41l<b):  Use  in  Report  to  Congress. 

411(b):  Use  in  Ftaport  to  Congress.  '^ 

411(a)(6)  as  rsvised  by  P.L  105-33. 

411(a)(6)  as  rsvised  by  P.L  105-33. 

407(b)(3):  Use  in  catoutatton  ol  casetoad  reduction  tor  adding  <>*• 
tiBi  iWi  yiiii<.M  I  ran  sisnosro. 

411(a):  Impldt  in  use  of  sampiss  to  weight  Stale  data  to  national  to- 
tals. 

411(a)(6)  as  revised  by  P.L  106-33. 

411(a)(6)  as  rsvised  by  P.L  105-33. 

411  (aH6)  as  rwnsed  by  P.L  106-33. 

411(a)(6)  as  revised  by  P.L  106-33. 

407(1^(3):  Use  in  caiculalion  of  caseload  reduction  tor  adMUng  the 


41 1  (a)(6)  as  revised  by  P.L  106-33. 
411(a)(6)  as  revised  by  P.L  106-33. 
411(a)(4). 

Used  to  test  the  retabity  and  rapresenlativer>ess  of  the  sample. 

41 1(b):  Use  in  Rsfwrt  to  Congress. 

413(e):  Needed  to  calculale  the  Annual  Ranking  ol  Stales  relaled  to 

Out-oMWedtock  BHhs. 
413(e):  Needed  to  cateulats  the  Annual  Ranking  ol  States  relalad  to 

OuN>f-Wedtock  Births. 
41 1  (a):  ImpUctt  in  use  ol  samples,  f^ieeded  to  weight  sample  data  r»> 

port  tor  famiioa  no  longer  receiving  assistance. 
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Thursday 
November  20,  1997 


Pirt  III 


Department  of  the  Treasury 

Office  of  ttie  Comptroller  of  ttie  Currency 
12  CFR  Part  3 

Federal  Reserve  System 

12  CFR  Parts  208  and  225 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  325 

Department  of  the  Treasury 

Office  of  Thrift  Supervision 
12  CFR  Part  567 


Rislc-Based  Capital  Standards;  Recourse 
and  Direct  Credit  Sul>stitutes;  Correction; 
Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

OfllM  of  ttM  ComfMroUer  of  th» 
Cunvncy 

12CFRPwt3 

(DoctafI  Na  ff7-22I 

RM  15S7-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  206  and  22S 
(RaguMlom  H  aid  Y;  DocfcM  Na  R-OMq 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 

RM3064-AB31 

DEPARTMENT  OF  THE  TREASURY 

Offlca  Of  Thrift  Suparvtskm 

12  CFR  Part  567 

[DoGtolNa97-8q 

RM  1960-AB11 

Risk-Baaad  Capital  Standards; 
Racoursa  and  Dtract  Credit 
Substltutas;  Corractlon 

AQENaES:  Office  of  the  Ck>mptroUer  of 
the  Currency,  Treasury;  Board  of 


Governors  of  the  Federal  Reswve 
System;  Federal  Deposit  Insurance 
Corporation;  and  Office  of  Thrift 
Supervision.  Treasury. 
action:  Joint  notice  of  proposed 
rulemaking;  correctioB. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency,  the  Board  of  Gownors 
of  the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance  Corporation, 
and  the  Office  of  Thrift  Supervision 
(collectively,  the  agencies)  are  issuing  a 
correction  to  its  joint  notice  of  proposed 
rulemaking  published  on  Novembnr  5, 
1997  to  clarify  three  of  the  tables 
contained  in  the  preamble  to  the  rule. 
The  proposed  rule  would  revise  the 
agencies'  risk-based  capital  standards  to 
address  recourse  and  direct  credit 
substitutes. 

FOn  FURTHER  MFORMATKM  CONTACT: 
Mary  H.  Gottlieb.  Office  of  Thrift 
Supervision,  (202)  906-7135;  at  any  of 
the  persons  listed  in  the  joint  notice  of 
proposed  rulemaking. 
supnaenrARY  mformation:  On 

Novemtier  5, 1907,  the  agencies 
published  a  joint  notice  of  proposed 
rulemaking  concerning  recourse  and 
direct  credit  substitutes.  62  FR  59944 
(November  5, 1997).  It  has  been 
determined  that  three  of  the  tables 
appearing  in  the  preamble  at  62  FR 
59958-59959  are  in  need  of 
clarification.  These  tables,  entitled 


"Residential  K4ortgage-Backed 
Securities,"  "Asset-Backed  Securities," 
and  "Commercial  Mortgage-Backed 
Securities."  are  being  reprinted  in  their 
mtirety  at  the  md  of  this  correction 
dociunent 

Dated:  November  10. 1997. 
laaneGalH. 

Federal  Register  Uaieon,  Office  of  the 
Comptmllmofthe  Cumncy. 

By  order  of  the  Board  of  Govemras  of  tbs 
Federal  Reaarve  System,  Novembw  10. 1997. 
Baitera  R.  Lowny, 
Auodate  SecntaryoftheBocad. 

Dated  at  Washington.  D.C,  this  12th  day  of 
November,  1997. 

Fedenl  Depoeit  loauiance  Corporation.    . 
Robert  E.  Feldman. 
Executive  Secretary. 

Dated:  November  7. 1997. 

By  the  OtBce  of  Thrift  Supervision. 
Mary  a  Goldleb, 
Federal  Register  Liaison  Officer. 

The  corrected  tables  follow: 
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Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

FMwal  RcgMar/Cocto  of  FMtoral  ftogulalfon* 
Gensrel  Infonnation,  indexes  and  other  finHiM 

aids 
E-mail  iiifiiMBdragjiara.gOT 


For  additional  infonnation 

Prasidentlal  Documents 
Executive  orders  and  proclamations 
The  Unttad  States  Qovemment  Manual 

Ottter  Servioea 

Electronic  and  on-line  services  (voice) 

Privacy  Act  Compilation 

TIH)  for  the  hearing  impaired 


202-623-8227 


523-6227 

523-6227 
523-6227 


623-«534 

523-3187 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920. 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service  with  a  fax  machine. 
There  is  no  charge  for  the  service  except  for  long  distance 
telephone  charges  the  use&may  incur.  The  list  of  documents  on 
public  inspection  and  the  daily  Federal  Register's  table  of 
contents  are  available.  The  document  numbers  are  7050-Public 
Inspection  list  and  7051-Table  of  Contents  list  The  public 
inspection  list  is  updated  immediately  for  documents  filed  on  an 
emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE.  Documents  on  public  inspection  may  be  viewed  and  copied 
in  our  office  located  at  800  North  Capitol  Street,  NW.,  Suite  700. 
The  Fax-On-Demand  telephone  number  is:  301-713-9906 
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CFR  PARTS  AFFECTED  DURING  NOVEMBER 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  {LSA),  %^uch 
lists  parts  and  sections  afiscted  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 


7046 .50566 

*\^^w  ■■•••••••••■•••■•••■••••••••■••••wVf  r  t9 

7048 60153 

7060 _60761 

ExMuMva  Offtfafsc 
12938  (See  notice  of 

November  12, 

1 997) 60993 

13067 

AdntMakaUw  Onlan: 
Notice  of  November 

12.  1997 

Memorandums: 
November  4. 1997 

5CFR 

■  £ V  I  ■••■•••••••••••■••■■■■•••••I 

1206. 

2411 


-60993 


...59092 

...60997 


532... 
630... 
2411. 


..50300 
.50301 
.61036 


1 „..61207 

3 .60451 

^9 ••••••.•••.•»••»• ..OOiSo 

46 .60996 

301 .60763.  61210,  61213, 

61887 
416 61898 

650 61215 

920 „ J0156 

923 — .60158 

924 „.6015e 

V£s  ■'•■•■••••■•••■•••••■•••••■•••••■•■OTMRPV 

989 „„ _.60764 

8CFR 

204.. 60788 

21 3a 601 22 

214. — 60122 

298 - 60122 

9CFR 

rB  .».»••.  »..«.»•»......» 60639 

OK  ••■«.•...••••.•...••••••«»• .«60i6 1 

93 — 60161 

94 60161,  61002,  61433 

96 601 61 

96 60161 

07 60161 

98 60161 

130. 60161,  61005 

310 61007 

3iO— •••..—•»•«••.. .H 61619 


331.. 
381.... 
417... 


61009 

..61007,  61008 
61007 


94 „ ^1036 

304 J8304 

308 „S0304 

310 .50304.  58305 

320.., .58304 

327..: -58304 

381 .58304,  58305 

416 .58304 

417 ...„„ .50304 


10  CFR 

13 

32 

61 

oSt «, 


60... 
72... 
110. 
431. 


2.^ 

11  CFR 


...58275 
...60275 
...58275 
...50275 
..58275 
...58275 
..58275 
..58275 
..58978 

..60789 


100 

12  CFR 

204„ 

225 

271 

325 

614 

619 


.60047 


..59775,  61620 

._ 60639 

61217 

60161 

— 59779 

59779 


3... .59944,  62234 

204 60671 

206 59944.  62234 

225 — .59944,  62234 

325- „ _.59944.  82234 

567 59944,  62234 

792 60799 


14  CFR 

23 

25 

39 .,.. 

9V9DD, 

60161, 
60644. 
60775. 
61223, 
61704. 


71 


60778, 


73... 
97... 
256. 


.58561 

58277,  58280, 
58780,59781. 
60451.60642. 
60645.60772, 
60777.  61010. 
61434.  61436, 
61706,61906, 
59783,  60455. 
60779.61426. 
61706,61622, 


.60647.  60661 


61898 
,60640 
59565. 
59993. 
60643. 
60773, 
61222, 
61436. 
61910 
60647. 
61706. 
61623 
.60456 
60653 
.59784 
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23.. _ 61926 

39 59310.  50826.  50827. 

59829.  50830.  60047.  60049, 
60183.  60184.  60186.  60188, 
60189,  60191.  60193.  60807. 
60808.  60810.  60813.  61703. 
61704,  61706 

71 60061.  60315.  60460. 

60461.  60462.  60614,  61448. 
61708.  61709.  61927 

73 60463 

2SS. 59313.  60195 


1SCFR 


Rutaa: 


303. 


980.. 


..59829 
_59317 


leCFR 
408 


1915. 
t616„ 


1700 

17  cm 

15 


3.- 

32 

33 

230 

240 

270.. 

275. 

279 

18CFR 


...61225 

„..60163 

..60163 

.61928 


61226 

. 59624 

59624 

50624 

61933 

™ 61933 

61933 

.61866.  61882 
61866 


4 

11        , 

...59802 
fi19i>« 

375 — 

5980? 

284 61469 

19CFft 

101 : 60164 

122 60164 

133 61231 

PropoMd  RutoK 

123 61251 

201 61252 


20CFR 

416 

645........ 


PTopo««d  RuIm: 
404 „.... 


...50812 
...61587 


.60672 


21CFR 

10 

173 

510 
920 
922, 


60614 

59281 
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The  Mmis  in  tN«  list  \Mre 
edHorisKy  conipilad  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
thisM  has  no  legal 


RULES  QOMQ  MTO 
EFFECT  NOVaiBER  21. 
1987 

BtVmONMBfTAL 
PnOTECTKM  AQEMCY 

Air  quality  Imptemerrtation 
plans;  approval  and 
proinutgaiion;  vahous 


Otw;  pubiahed  9-22-97 
Clean  Air  Act 
Compiarx*  assuranos 

monitanng;  pubHwhed  10- 

22«7 

HEALTH  AND  HUMAN 
SERVICES  D^ARTMENT 

Food  and  Drug 

Animal  drugs,  feeds,  and 
retaled  products: 
New  drug  appicatiorts— 
Clopidol,  etc;  published 

1 1-21-97 
Doramectin:  published  11- 
21-97 
Sponsor  name  arxl  address 
changes- 
Sioux  Bioct>emical,  Inc.; 
published  11-21-97 

MTEnOR  DEPARTMENT 
RsA  and  WMdIHe  Service 
Endangered  and  threatened 
species: 

Sonoma  alopecurus,  elc. 
(nine  plants  from 
grassland  or  mesic  areas 
of  Central  Coast.  CA); 
published  10-22-97 

TRANSPORTATKM 
DEPARTIflENT 

Federal  Aviation 
Administration 

Airworthir>ess  directives: 
New  Piper  Aircraft.  Inc.; 
correction:  pubished  11-3- 
97 

TRANSPORTATION 
DEPARTMENT 
Maritime  Admfenisiralion 

U.S.-Aag  comfnerciai  liner 


Carriage  of  less-tttarv 
shipioad  lots  o«  buk  and 
packaged  prslaianoa 
cargoes;  fair  and 
laasonaoie  Qmoeiines 
aiss  dslennination:  CFR 
part  lamoved;  ptfciahed 
11-1947 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
D^ARTMENT 


AgricuNural  commodWes; 
laboratory  tasting  servioa 
lees;  comments  due  by  11- 
28-97;  published  10-28-97 
ifiah  potatoes  grown  In — 
Colorado;  comments  due  by 
11-25-97;  published  9-26- 
97 

AORKULTURE 
DEPARTMENT 


Uvestodt  and  poultry 

oontroh 

Tuberculosis-exposed 
animals;  transportation 
and  disposal  expenses; 
comments  due  by  1 1-24- 
97;  published  9-23-97 

AGRICULTURE 
D9ARTMENT 
ConanadNy  Craott 


l.oan  and  purchase  programs: 
Wheat,  feed  grains,  nee  and 
upland  cotton;  production 
texibility  contracts; 
comments  due  by  11-24- 
97:  published  10-23-97 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Sarvioe 
Commodity  supplemental  food 
program: 

Caseload  assignment; 
comments  due  t>y  11-24- 
97;  published  10-23-97 

AOnCULTURE 
DEPARTMENT 

Import  quotas  and  fees: 
Dairy  tariff-rate  quota 
licensing;  comments  due 
by  11-28-97;  published 
10-15-97 

BLMD  OR  SEVERELY 
DISABLED,  COMMRTEE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Commlttss  for  Purchase 
From  Psopla  Who  Are  Blind 
or  aaversty  Disabled 
Javits-Wagner-O'Oay  program; 

miscellaneous  amendments; 

comments  due  by  1 1  -25-97; 

published  9-26-97 
COMMERCE  DEPARTMENT 
EcoTKNnlc  Analysis  Bureau 
International  services  surveys: 

Foreign  direct  investments 
in  U.&— 

BE- 12;  berx^hmark  survey- 
1997;  reporting 


requirements;  comments 
due  by  11-24-97; 
pubished  1&6-97 

coMMEnrr  departmbit 


Fishery  oonsenration  and 
management: 
CartJbaan  Fishery 
Management  Council; 
hearings;  comments  due 
by  11-25-97;  published 
10-14-97 
Caribbean.  Gulf,  and  South 
Atlantic  fisheries— 
GuM  of  Maxioo  real  liah; 
uumnwnta  due  by  11- 
2647;  pubished  9-26- 
97 
Wast  Coast  Stales  «id 
Western  Pacific 


Chinook  satmon; 

commerrts  due  by  11- 

28^7;  pubished  11-13- 

97 
Marine  mammals: 
Inddantal  taidng— 
BP  Exploration  (Aiasica); 

orvice  seismic  activity; 

ringed  seals;  comments 

due  by  11-26-97; 

pubished  10-27-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Comerdal  items  and 
commercial  components; 
FAR  provisions  and 
dausas  in  sutxx>ntracts; 
comments  due  by  11-24- 
97;  published  9-23-97 

Pay-as-you-go  pertsion 
costs;  comments  due  by 
11-24-97;  pubished  9-23- 
97 

Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 

DEFENSE  DEPARTMENT 

Engineers  Corps 

Danger  zones  and  restricted 


Severn  River,  MD;  Naval 
Station  Annapolis  smaH 
boat  t>asin;  comments  due 
by  11-24-97;  published 
10-24-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
fMonroad  diesel  engines; 
emission  starxlards; 
comments  due  by  11-24- 
97;  published  9-24-97 
Air  quality  implementation 
plans,  approval  arxj 
promulgation;  various 
States: 


Connecticut:  commems  due 

by  11-2447;  pubished 

10-24-07 
Mlrmaaota;  commenls  due 

by  1 1^4-07;  pubiahsd 

104347 


dusby  11-2647; 

pubished  10-2747 
Airqu^ity  implsmsntalion 
plans;  VAVappreval  and 
promulgatton;  various 
Staiss;  air  quaMy  planning 
puipoass:  dssignation  o< 


Kantajcity  st  al.;  comments 
due  by  11-2447; 
pubished  10-23-97 
Hazardous  wests: 
Land  disposal  rastricttona— 
and  minarai 


etc.  (Phase  IV):  data 
avaiabiWy:  comments 
dusby  11-25-97; 
pubished  11-1047 
Pesticides;  tolsrancas  In  food. 


agricultural  commodWes: 
Manab;  oommsnts  due  by 
11-2447;  pubished  9-24- 
97 
Superfund  program: 
National  oil  and  hazardous 
aubstarwes  contingency 
plan — 

National  priorities  list 
update;  comnwnts  due 
by  11-2447;  pubished 
9-2547 

FARMCREDIT 
ADMMMTRATKM 

Farm  credit  system: 
Capital  adequacy  and 
related  regulations; 
misceianaous 
anwndments;  comments 
due  by  11-2447; 
published  9-2347 

FEDERAL 

C0MMUMCAT10NS 

COMMIStnON 

Radio  stations;  table  of 
assignments: 
Calitomia;  comments  due  by 

11-2447;  pubished  10- 

1747 
Missouri;  comments  due  by 

11-2447;  published  10- 

1747 
Wisconsin;  comments  due 

by  11-2447;  published 

10-1747 
Television  broadcasting: 

Video  programming; 
btodung  based  on 
program  ratings;  technical 
requirements;  comments 
due  by  11-24-97; 
pubished  10-947 
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GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Commercial  items  and 
commercial  components;  - 
FAR  provisions  and 
clauses  in  subcontracts; 
comments  due  by  11-24- 
97;  published  9-2347 

Pay-as-you-go  pension 
costs;  comments  due  by 
1 1  -2447;  pubished  9-23- 
97 

Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Diphenhydramine; 
comments  due  by  11- 
2847:  published  8-29- 
97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Fish  and  wildlife: 
Columbia  River  treaty 
fishing  access  sites;  use; 
comments  due  by  11-28- 
97;  published  9-2947 

INTERIOR  DEPARTMENT 
Rah  and  WlldNfs  Sorvios 
Endangered  and  thrsalened 

species: 

Virginia  sneezeweed; 
comments  due  by  11-28- 
97;  published  9-2947 
INTERIOR  DEPARTMENT 
Surfaoa  Mining  Reclamation 
and  Enforosmant  Offica 
Abandoned  mine  land 

reclamation;  enhancement; 

comments  due  by  11-2447; 

published  10-2447 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

et&: 

Good  conduct  time;  credit 
awarded  tor  satisfactory 
progress  toward  earning 
general  educatioral 
development  (GED) 
credential;  comments  due 
by  11-2547;  pubished  9- 
2647 

Literacy  program  (GED 
standard);  satistoctory 


progress  definition; 
comments  due  by  11-25- 
97;  published  9-2647 

LABOR  DEPARTMENT 
'  Mine  Safety  and  Health 
Adminialraiion 

Coal  mine  safety  and  health: 
Underground  coal  mines— 
Self-rescue  devices;  use 
and  location 

requirements;  comments 
due  by  11-25-97; 
published  9-2647 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Adminiatration 

Employee  Retirement  Income 

Security  Act: 

Health  care  continuation 
coverage:  information 
request;  comments  due 
by  11-2447;  published  9- 
2347 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congrsas 

Freedom  of  Information  Act; 
implementation:  comments 
due  by  11-28-97;  published 
10-2847 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  items  and 
commercial  components; 
FAR  provisions  and 
clauses  in  sutx»ntracts; 
comments  due  by  11-24- 
97;  published  9-23-97 

Pay-as-go  pension  costs; 
comments  due  by  11-24- 
97;  published  9-2347 

Taxes  associated  with 
divested  segments;' 
comments  due  by  11-24- 
97;  published  9-2347 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 

Central  liquidity  facility:  first 
priority  security  interest  in 
specific  assets;  comments 
due  by  11-2447; 
published  9-2547 

Organization  and 
operations — 

Overiaps  in  fields  of 
membership  and 
commurvty  chartering 
policy:  interpretive  ruling 
and  policy  statemerrt; 


comment  request; 
comments  due  by  1 1- 
2847;  published  10-29- 
97 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 
Nuclei  power  plants — 
Decommissioning; 
financial  assurance 
requirements;  comments 
due  by  11-2547; 
published  9-1047 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Shareholder  proposals; 
comments  due  t>y  11-25- 
97;  published  9-26-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  old  age,  survivors 

and  disability  insurance, 

and  aged,  blind,  and 

disabled — 

Administrative  review 
process:  identification 
and  referral  of  cases  for 
quality  review  under 
Appeals  Council's 
authority;  comments 
due  by  11-2447; 
published  9-2547 

Medical  opinion  evidence 
evaluation;  comments 
due  by  11-2447; 
published  9-2547 
Social  security  benefits: 
Federal  old  age,  sun^ivors 

and  disability  insurance — 

Medical-vocational 
guidelines;  clarification; 
comments  due  by  11- 
24-97;  published  9-23- 
97 

TRANSPORTATION 
DEPARTMBIT 

Privacy  Act;  implementation; 
comments  due  by  11-2447; 
published  10-24-97 

TRANSPORTATION 
DEPARTMBfT 

FSderal  Aviation 
Administration 

Ainvorthiness  directives: 
American  Ctnmpion  Aircraft 
Corp.;  comments  due  by 
11-2847:  published  9-26- 
97 


Boeing:  commerrts  due  t>y 
11-2647;  pubished  10- 
2747 

Domier  comments  due  by  * 
11-28-97;  published  10- 
2M7 

Foklcer.  comments  due  t>y 
11-2847;  published  10- 
1747 

General  Electric  Co.; 
comments  due  by  11-24- 
97;  published  9-2447 

Saab;  comments  due  by  H- 
2847;  published  10-2947 

Class  E  airspace;  comments 
due  by  11-2447;  published 
10-2347 

TRANSPORTATION 
DEPARTMENT 

Fsdsral  Highway 
Administration 

Motor  carrier  safety  standards: 

Financial  responsit)ility;  self- 
insurarx^  requirements 
and  application  processing 
fees;  comments  due  by 
11-2447;  published  9-23- 
97 

TRANSPORTATION 
DEPARTMENT 

Federal  Railroad 
Administration 

Railroad  safety:  passenger 
equipment  safety  standards; 
comments  due  by  11-2447; 
published  9-2347 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflective  devices, 
and  associated 
equipment — 

Auxiliary  signal  lamps  and 
safety  lighting 
inventions;  comments 
due  by  11-2647; 
published  10-2747 

TRANSPORTATION 
DEPARTMENT 

Rsisarch  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportation — 

Miscellaneous 
amendments;  comments 
due  by  11-2447; 
published  9-2447 
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105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws. 
Issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U^S. 
Government  Printing  Office.  Prices  vary.  See  Pleader  Aids  Section  of  the  f^ederal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://vww.access. 
gpo  gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    1  YES.  enter  my  subscriptioo(s)  as  follows: 


Ordw  Praenang  CodK 

*6216 


33 


Charg9  your  ordtr. 
IttEaayl 


r  ^  ^ 
i^  ^  J 
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.subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session.  1997  for  $190  per  subscription. 
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posuge  and  handling  and  are  subject  to  change. 


The  total  cost  of  my  order  is  $ , 
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(Please  type  or  print) 
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Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
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your  order! 
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(Purchase  Order  No.r 
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Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  fc>rmat  and  mailed  to 
subscribers  the  following  day  via  first 
ciaas  mail.  As  pert  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal- Register  Index  are 
mailed  nranthly. 

Code  ai  Federal  Regulations 
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micraScfia  formal  and  llw  currant 
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Microfiche  Subscription  Prices: 
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than  safety  or  effectiveness- 
Desmopressin  Acetate  Nasal  Solution  0.01%  (for 
Refrigerated  Storage),  62322 
Pregnancy  subsection  labeling  for  prescription  drugs; 
content  and  format  requirements;  public  hearing  and 
comment  request 
Comment  period  reopened,  62322-62323 
Meetings: 
Antiviral  IDrugs  Advisory  Committee,  62323 
Blood  Products  Advisory  Committee.  62323-62324 
Medical  Devices  Advisory  Committee,  62324 
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Pulmonary-Allergy  Drugs  Advisory  Committee.  62324 
Vaccines  and  Related  Biological  Products  Advisory 
Committee,  62324-62325 
Reports  and  guidance  documents;  availability,  etc.: 
Direct  final  rule  procedures,  62466-62470 

Food  Safety  and  Inspection  Service 

PROPOSED  RULES 
Mandatory  meat  inspection: 
Meat  and  meat  food  products;'  ovine  carcasses,  carcasses 
parts;  labeling  standards,  62271-62273 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Illinois 
Nissan  Industrial  Engine  Manufacturing  USA,  Inc.; 
spark  ignition  industrial  engine  manufacturing 
plant,  62287 
Washington,  62287 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Transcolorado  Gas  Transmission  Co.  pipeline  project,  CO 
and  NM,  62344-62345 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Geographic  Data  Committee;  national  spatial  data 

infrastructure  framework  demonstration  projects 

program,  62337-62338 

Health  and  Human  Services  Department 

See  Aging  Administration 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Minority  Community  Health  Coalition  Demonstration 
Project,  62318-62320 

Health  Care  Hnancing  Administration 

NOTICES 

Medicare  and  Medicaid  Programs: 
Program  issuances  and  coverage  decisions;  quarterly 
listing,  62325-62332 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  62332- 
62334 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless- 
Excess  and  surplus  Federal  property,  62334 
Homeownership  zones  program,  62494 
HUD  2020  management  reform  plan;  availability 
New  HUD  field  structure,  including  costs  and  benefits 
analysis.  62478-62484 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance: 
Saginaw  Chippewa  Tribe,  MI,  62338-62342 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

NOTICES 

Central  Utah  Water  Conservancy  District: 

Wasatch  County  Special  Service  Area  il;  carriage  of  non- 
project  water  contract.  62334 

Wasatch  County  Special  Service  Area  #1;  Timpanogo$ 
and  Wasatch  Canals  purchase,  62334-62335 

International  Development  Cooperation  Agency 
See  Overseas  Private  Investment  Corporation 

Intamational  Trade  Administration 

NOTICES 

Scope  rulings;  list,  62288-62290 
Applications,  hearings,  determinations,  etc.: 
University  of- 
niinois  at  Urbana-Champaign  et  al.,  62287-62288 

Justice  Department 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

NOTICES 

Pollution  control;  consent  judgments: 

Boeing  Co.  et  al.,  62347-62348 

Caribe  General  Electric  Products,  Inc.  et  al.,  62348 

Ford  Motor  Co.,  62348 

Wayne  County  et  al.,  62348-62349 

Lat>or  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Occupational  Safety  and  Health  Administratioi^ 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  62353- 
62354 

Land  Management  Bureau 

RULES 

Land  resource  management 

Disposition;  sales-  ' 

Townsites;  land  disposal  for  school  purposes;  CFR  part 
removed,  62266-^2267 
NOTICES 
Qosure  of  public  lands: 

Arizona,  62342-62343 

Idaho, 62343 
Environmental  statements;  availability,  etc.: 

Golden  Sunlight  Mines,  Inc..  MT,  62343-62344 
Environmental  statements;  notice  of  intent: 

Transcolorado  Gas  Transmission  Co.  pipeline  project,  CO 
and  NM,  62344-62345 
Recreation  management  restrictions,  etc.: 

John  Day  River,  OR;  special  recreation  permits,  62345 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  AdministFalion 

NOTICES 

Agency  information  collection  activities: 
Pro{>osed  collection;  comment  request,  62362 
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National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Meetings: 
President's  Coounittee  on  Arts  and  Humanities,  62362- 
62363 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 

Occupant  crash  protection- 
Air  bag  on-off  switches.  62406-62455 
NOTICES 
Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 

Dan  Hill  &  Associates,  Inc.,  62398-62399 

National  Institute  for  Literacy 

NOTICES 

Meetings: 
Advisory  Board,  62363 

National  Oceanic  arKl  Atmospheric  Administration 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Council,  62290 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Gateway  National  Recreation  Area;  Staten  Island  Unit, 
Fort  Wadsworth,  62345 
Environmental  statements;  availability,  etc.: 
Joshua  Tree  National  Park,  CA;  backcountiy  and 
wilderness  management  plan,  62345-62346 
Meetings: 
Kaloko  Honokohau  National  Historical  Park  Advisory 

Commission,  62346-62347 
Maine  Acadian  CuJture  Preservation  Commission,  62347 

National  Science  Foundation 

NOTICES 

Antartic  Conservation  Act  of  1978;  permit  applications, 
etc.,  62363 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure- 
Naval  Air  Station  Miramar,  CA;  E-2  squadrons;  public 
bearings,  62292-62293 
Hunters  Point  Naval  Shipyard,  CA;  disposal  and  reuse; 
public  hearing,  62293 

Northeast  Dairy  Compact  Commission 

NOTICES 
Meetings.  62364 

Nuclear  Regulatory  Commission 

NOTICES 

Certificates  of  compliance: 

United  States  Enrichment  Corp.- 
Portsmouth  Gaseous  Diffusion  Plant,  OH,  62364-62365 

Nuclear  Waste  Technical  Review  Board' 

NOTICES 

Meetings.  62365-62366 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 


Proposed  collection;  comment  request,  62355-62356 
Nationally  recognized  testing  laboratories,  etc.: 
Applied  Research  Laboratories,  Inc.,  62356-62356 
Detroit  Testing  Lalx>ratory,  Inc.,  62358-62359 
Underwriters  Laboratories  Inc.,  62359-62362 

Overseas  Private  Investment  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  62347 

Put>lic  Debt  Bureau 

See  Fiscal  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conmient  request,  62402-62403 

Public  Health  Service 

See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

NOTICES 

Meetings:  Sunshine  Act,  62366 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Securities: 
Equity  index  insurance  products;  stmcture,  marketing, 
etc.,  62273 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  62381-62382 
Chicago  Board  Options  Exchange,  Inc.,  62383-62384 
Chicago  Stock  Exchange,  Inc.,  62384-62385 
National  Association  of  Securities  Dealers,  Inc.,  62385- 

62393 
Pacific  Exchange,  Inc.,  62393-62395 
Philadelphia  Stock  Exchange,  Inc.,  62395-62396 

Applications,  hearings,  determinations,  etc.: 
Guardian  Insurance  &  Annuity  Co.  et  al.,  62366-62369 
Kemper  Technology  Fund  et  al.,  62369-62372 
Life  Insurance  Co.  of  Virginia  et  al.,  62372-62375 
Public  utility  holding  company  filings,  62375-62381 

State  Department 

NOTICES 
Meetings: 

International  Telecommunications  Advisory  Committee, 
62396 

Shipping  Coordinating  Committee,  62396-62397 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland,  62273-62275 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 

Waybill  data;  release  for  use,  62399 
Railroad  operation,  acquisition,  construction,  etc.: 

Delaware  Transportation  Group,  Inc.,  62399 

Delaware  Transportation  Group,  Inc.  et  al.,  62399-62400 

Gettysburg  Railway  Co.,  Inc.,  62400 

Rail  America,  Inc.,  62400 

Rutland,  Inc.,  62401 
Railroad  services  abandonment: 

Wisconsin  Central  LTD.,  62401-62402 
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Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration  ^ 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Tradewinds  Airlines,  Inc..  62397 

Treasury  Defjartment 

See  Fiscal  Service 
See  Public  Debt  Bureau 
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Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  62466-62470 


PartV 

Department  of  Health  and  Human  Services,  Food  and  Drug 
Administration,  62472-62475 


Part  VI  ^ 

Department  of  Housing  and  Urban  Development,  62478- 
62484 


Part  VM 

Department  of  Transportation,  Federal  Aviation 
Administration,  62486-62491 

Part  VIII 

Department  of  Housing  and  Urban  Development,  62494 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
nimibers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  »sue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Dodnt  Na  97-SW-22-AO:  Anwndnwnt 
38-10211;  AO  97-24-04] 

RIN2120-AA84 

Airworthiness  Directives;  Eurocopter 
France  (Eurocopter)  Model  SE  3130, 
SE  313B,  8A  3180,  SA  318B.  and  SA 
318C  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendmei^  adopts  a 
new  airwOTthiness  directive  (AD)  that  is 
applicable  to  Eurocopter  Model  SE 
3130,  SE  313B,  SA  3180,  SA  318B,  and 
SA  318C  helicopters.  This  action 
requires  a  visual  inspection  of  the  main 
rotor  blade  reinforcement  strips  for 
debonding  between  the  reinforcement 
strips  of  the  blade;  and  a  vis\ial 
inspection  of  the  main  rotor  blade 
(blade)  skin  for  cracks  or  corrosion,  and 
replacement  of  the  blade  with  an 
airworthy  blade  if  certain  debonding  or 
a  crack  or  corrosion  is  foimd.  Tliis 
amendment  is  prompted  by  an  accident 
in  which  a  blade  separated  in  flight.  The 
actions  specified  in  this  AD  are 
intended  to  detect  debonding,  cracks,  or 
corrosion  in  the  affected  blades  and  to 
prevent  failure  of  a  blade  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  December  8, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or^^lre 
January  20, 1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of 
Regional  Counsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  97-SW-22- 


AD.  2601  Meacham  Blvd.,  Room  663. 
Fort  Worth,  Texas  76137. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Richard  Monschke,  Aerospace  Engineer, 
Rotorcraft  Standards  Staff,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137,  telephone  (817)  222-5116,  &x 
(817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  General  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recenUy  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  Eurocopter  Model  SE  3130,  SE 
313B,  SA  3180,  SA  318B,  and  SA  318C 
helicopters  with  part  number  (P/N) 
3130-&-11-10000,  3130-S-11-20000, 
or  3130-S-11-30000  main  rotor  blades 
installed.  The  DGAC  advises  that  fatigue 
cracks,  initiated  by  skin  debonding  or 
skin  corrosion  in  the  area  of  the 
reinforcement  strip,  may  develop  in  the 
blade  skin  near  the  blade  root,  resulting 
in  failure  of  the  blade  in  flight  and 
subsequent  loss  of  control  of  the 
helicopter. 

Eurocopter  France  has  issued 
Eurocopter  Telex  Service  0033/00169/ 
97,  dated  June  18, 1997,  which  specifies 
visual  inspections  of  the  blade  root  skin 
and  reinforcement  strip  for  bonding 
separation,  and  replacement  of  the  blade 
with  an  airworthy  blade  if  bonding 
separation  is  found;  and  a  visual 
inspection  of  the  blade  root  skin  for 
cracks  and  corrosion,  and  replacement 
of  the  blade  with  an  airworthy  blade  if 
cracks  or  corrosion  are  found.  The 
DGAC  classified  this  Telex  Smvice  as 
mandatory  and  issued  AD  97-135- 
055(B)  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Fedmal  Aviation 
Regulations  (14  CFR  21.29)  and  tiie 
applicable  bilateral  airworthiness 
agreement.  Piuvuant  to  this  bilateral 
airworthiness  agreement,  the  E)GAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  finHinga  of  the  E)GAC, 
reviewed  all  available  information,  and 
detennined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  at 
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develop  on  other  Eurocopter  Model  SE 
3130,  SE  313B,  SA  3180,  SA  318B,  and 
SA  318C  helicopters  of  the  same  type 
design  registered  in  the  United  States, 
this  AD  is  being  issued  to  detect 
debonding,  cracks,  or  corrosion  in  the 
affected  blades  and  to  prevent  failure  of 
a  blade  and  subsequent  loss  of  control 
of  the  helicopter.  This  AD  requires  a 
visual  inspection  in  the  area  extending 
5  mm  (0.200  inch)  from  the  strip 
reinforcing  the  inboard  edge  of  the  blade 
as  shown  in  Figure  1  for  debonding 
between  the  main  rotor  blade  skin  and 
reinforcement  strip,  and  replacement  of 
the  main  rotor  blade  with  an  airworthy 
blade  if  debonding  is  found;  a  visual 
inspection  for  debonding  between  the 
blade  and  the  reinforcement  strip  on  the 
leading  edge  of  the  blade  that  covers  the 
blade  spar,  and  replacement  with  an 
airworthy  blade  if  debonding  is  present 
for  more  than  0.750  inch^  (500  mm^); 
and  a  visual  inspection  of  the  main  rotor 
blade  skin  for  cracks  and  corrosion,  and 
replacement  with  an  airworthy  blade  if 
any  crack  or  corrosion  is  found. 

Since  a  sit\iation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

CminiMmta  Invited 

Although  this  acti(»i  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  efiisctivenesj  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  woidd  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunnuirizes  each  FAA-pubtic  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  die  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
ndt  have  sufficient  federalism 
implications  to  warrant  the  pre{>aration 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  itmnediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  detprsuned 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regvdation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  ttie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  10e(g).  40113,  44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

e7-24-04    Enmcopter  France:  Amendment 
39-t0211.  Docket  No.  97-SW-22-AD. 

Applicability:  Model  SE  3130,  SE  313B,  SA 
3180,  SA  318B.  and  SA  318C  helicopters 
with  part  number  (P/N)  3130-S-ll-lOOOO, 
3130-S-11-20000.  or  3 130-S-l 1-30000 
main  rotor  blades,  installed,  certi6cated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  pwrformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafa  condition,  or  difierant 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
eflect  of  the  changed  configuration  on  the 
unsafie  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AO. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  detect  debonding.  cracks,  or  corrosion 
in  the  afiiected  blades  and  to  prevent  failure 
of  a  main  rotor  blade  (blade)  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  fiulher  flight,  and  thereafter  at 
intervals  not  to  exceed  25  hours  time-in- 
service,  for  part  number  (P/N)  3130-S-ll- 
10000,  313O-S-11-20000,  or  3130-S-ll- 
30000,  visually  inspect: 

(1)  For  debonding  in  the  area  extending  5 
mm  (0.200  inch]  from  the  strip  reinforcing 
the  inboard  edge  of  the  blade  as  shoMm  in 
Figure  1 .  If  there  is  any  debonding  of  the 
reinforcement  strip,  replace  the  blade  with  an 
airworthy  blade. 

(2)  For  debonding  between  the  blade  and 
the  reinforcement  strip  on  the  leading  edge 
of  the  blade  that  covers  the  blade  spar.  If 
debonding  is  present  for  more  than  0.750 
inches  ^  (500  mro^}  at  any  point  on  the  blade, 
replace  the  blade  with  an  airworthy  blade. 

(3)  For  cracks  in  the  blade  sldn  in  the  firat 
12  inches  (3(X)  mm]  of  the  blade  measured 
from  the  root  reinforcement  strip  using  a  3x 
or  higher  magnifying  glass.  If  any  crack  is 
found,  replara  the  blade  with  an  airworthy 
blade. 

(4)  For  corrosion  in  the  blade  skin  in  the 
first  12  inches  (300  mm)  of  the  blade 
measured  from  the  root  reinforcement  strip. 
If  any  corrosion  is  found,  replace  the  blade 
with  an  airworthy  blade. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  FAA, 
Rotorcraft  Directorate,  Rotorcraft  Standards 
Staff.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Insftector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Standards  Staff. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &Dm  the  Rotorcraft  Standards  StafL 

(c)  Special  flight  permits  are  prohibited. 

(d)  This  amendment  becomes  efiiective  on 
December  8, 1997. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  General  De  L' Aviation  Civile 
(France)  AD  97-135-0S5(B).  dated  )une  20, 
1997. 
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REINFORCEMENT  STRIP 


Figure  1 


fltUMQ  CODE  4eifr-1)-C 

Issued  in  Fort  Worth,  Texas,  on  November 
14, 1997. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Senrice.     » 

[FR  Doc.  97-30603  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  522 

New  Animal  Drugs;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  approved  new 
animal  drug  application  (NADA)  from 
Schering-Plough  Animal  Health  Corp.  to 
Sioux  Biochemical,  Inc. 
&reCTIVE  DATE:  November  21, 1997. 


FOR  FURTTHER  MFORMATKM  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-0213. 

SUPPLEMENTARY  INFORMATKM:  Schering- 
Plough  Animal  Health  Corp.,  1095 
Morris  Ave.,  Union,  NJ  07083,  has 
informed  FDA  that  it  has  transferred 
ownership  of,  and  all  rights  and 
interests  in  NADA  9-505  (follicle 
stimulating  hormone)  to  Sioux 
Biochemical,  Inc.,  204  Third  St  NW., 
Sioux  Center,  lA  51250.  Accordingly, 
the  agency  is  amending  the  regulations 
in  21  CFR  522.1002  to  reflect  the 
transfer  of  OMmershipi  The  eigfsncy  is 
also  amending  the  rsgi^^^^qs  ia  21  CFR 
510.600(c)(1)  and  (cM2)*^ 
alphabetically  adding  a  new  listing  for 
Sioux  Biochemical,  Inc. 

List  of  Subjects 

21  CFR  Part  5i0 

Administrative  practice  and         ' 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 


21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  522  are  amended  as 

folloWK 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.SXl  321,  331,  351,  352. 
353.  360b,  371,  376e. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Sioux  Biochemical,  Inc."  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "063112"  to  read 
as  follows: 


fSie.600 


applications. 


and  drug 
or  ■pprovea 


(1)  *  '  • 


Rrm  name  and  address 


Sioux  Biochemical.  Inc.,  204  Third  St.  NW.,  Sioux  Center,  IA  51250 


063112 


Dnjg  labeler  code 


(2) 
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Drug  labetorcode 

Firm  name  and  address 

•                                  •                                  • 
063112  ..„ - •• 

*                                 •                                 •                                 • 
Sioux  Biochemical,  Inc..  204  Third  St.  NW.,  Sioux  Center,  lA  51250 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Anthority:  21  U.S.C.  360b. 

§522.1002    [Amandad] 

4.  Section  522.1002  Follicle 

stimulating  hormone  is  amended  in 
paragraph  (b)(2)  by  removing  "000061" 
and  adding  in  its  place  "063112". 

Dated:  November  6, 1997. 
Robot  C  Urii^stoii, 

Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-30563  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Doramactin 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  intramuscular  use  of  doramectin  in 
swine  for  the  treatment  and  control  of 
certain  infections  of  nematode  and 
arthropod  parasites. 
EFFECTIVE  DATE:  November  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Estella  Z.  Jones,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-594-1643. 
SUPPI.EMENTARY  INFORMATION:  Pfizer, 
Inc..  235  East  42d  St..  New  York.  NY 
10017-5755,  U  sponsor  of  NADA  141- 
061,  which  provides  for  the 
subcutaneous  and  intramuscular  use  of 
Dectomax®  1  percent  injectable  solution 
(doramectin)  for  treatment  and  control 


of  certain  gastrointestinal  roundworms, 
lungworms,  eyeworms,  grubs,  lice,  and 
mange  mites  of  cattle,  and  to  control 
infections  and  to  protect  cattle  from 
reinfection  with  Ostertagia  ostertagi  for 
21  days,  and  Cooperia  punctata  and 
Dictyocaulus  viviparus  for  28  days  after 
treatment.  The  firm  filed  a  supplemental 
NADA  that  provides  for  intramuscular 
use  of  doramectin  in  swine  for  the 
treatment  and  control  of  certain 
infections  of  gastrointestinal 
roundworms,  limgworms,  kidney 
worms,  sucking  lice,  and  mange  mites. 
The  supplemental  NADA  is  approved  as 
of  September  18,  1997.  and  the 
regulations  are  amended  in  21  CFR 
522.770(d)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  addition,  a  tolerance  for  residues  of 
doramectin  in  edible  swine  tissues  has 
not  been  previously  established.  Section 
556.225  (21  CFR  556.225)  is  amended  to 
provide  for  a  tolerance  for  residues  of 
doramectin  in  swine  tissues. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of  * 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  supplemental 
application  may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  AdWftnibtmtion,  12420 
Parklawn  Dr.,  Mi.  V23,  Rockville,  MD 
20857,  betwite^  9^a.m.  and  4  p.m., 
Monday  through  Friday. 

Under  section  512(c)(2)(F){iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  begirming 
September  18, 1997,  because  the 
supplement  contains  substantial 
evidence  of  the  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety 
or,  in  the  case  of  food-producing 
animals,  hmnan  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies)  required  for  approval  of  the 
supplemental  application  and 
conducted  or  sponsored  by  the 
applicant.  Exclusivity  applies  only  to 
the  added  indication  for  the  treatment 
and  control  of  gastrointestinal 
roundworms,  lungworms. 


kidneyworms,  sucking  lice,  and  mange 
mites  in  swine. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjecta 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  dhigs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Anthority:  21  U.S.C.  360b. 

2.  Section  522.770  is  amended  by  * 
revising  the  heading  of  paragraph  (d) 
and  redesignating  paragraphs  (d)(1), 
(d)(2),  and  (d)(3)  as  paragraphs  (d)(l)(i). 
(d)(l)(ii).  and  (d)(l)(iii).  respectively, 
and  by  adding  new  paragraph  (d)(2)  to 
read  as  follows: 

1522.770    Doramectin. 

•  •        •        •        • 

(d)  Conditions  of  use— (1)  Cattle,  (i) 
Amount.  *  *  * 

•  •        •        •        • 

(2)  Swine,  (i)  Amount.  300 
micrograms  per  kilogram  (10  milligrams 
per  75  pounds). 

(ii)  Indications  for  use.  For  treatment 
and  control  of  gastrointestinal 
roundworms,  lungworms,  kidney 
worms,  sucking  lice,  and  mange  mites. 


(iii)  Limitations.  Administer  as  a 
single  intramuscular  injection.  Do  not 
slaughter  swine  within  24  days  of 
treatment.  Consult  your  veterinarian  for 
assistance  in  the  diagnosis,  treatment, 
and  control  of  parasitism. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  21  U.S.C  342,  360b,  371. 

4.  Section  556.225  is  revised  to  read 
as  follows: 

$556,225    Oorwnectln. 

A  tolerance  of  0.1  part  per  million 
(ppm)  is  established  for  parent 
doramectin  (marker  residue)  in  liver 
(target  tissue)  of  cattie  and  0.16  ppm  in 
liver  of  swine. 

Dated:  October  22, 1997. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-30562  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adrntnlstration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Clopidol  and  Bacitracin  Zinc 
Witti  Roxarsone 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  anjniql 
drug  application  (ANADA)  filed  by 
Alpharma  Inc.  The  abbreviated  NADA 
provides  for  using  approved  clopidol, 
bacitracin  zinc,  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  chicken  fiseds  used  for 
prevention  of  coccidiosis,  improved 
feed  efficiency,  improved  pigmentation, 
and  increased  rate  of  weight  gain. 
EFFECTIVE  DATE:  November  21,  1997. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Jeffrey  M.  Gilbert,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drag 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1602. 
SUPPI^MENTARY  INFORMATION:  Alpharma 
Inc.,  One  Executive  Dr.,  P.O.  Box  1399, 
Fort  Lee,  NJ  07024,  is  sponsor  of 
ANADA  200-207  tiiat  provides  for 
combining  approved  clopidol. 


bacitracin  zinc,  and  roxarsone  Type  A 
medicated  articles  to  make  Type  C 
medicated  feeds  for  broilers  containing 
clopidol  113.5  grams  per  ton  (g/t)  and 
bacitracin  zinc  4  to  25  g/t  with 
roxarsone  45.4  g/t.  The  Type  C 
medicated  feed  is  used  as  an  aid  in  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix,  E. 
acervulina,  E.  brunetti,  E.  mivati,  and  E. 
maxima,  and  for  increased  rate  of 
weight  gain,  improved  feed  efficiency, 
and  improved  pigmentation. 

Alpharma  Inc.'s  ANADA  200-207  is 
approved  as  a  generic  copy  of  Rhone- 
Poulenc.  Inc.'s  NADA  44-016.  The 
ANADA  is  approved  as  of  November  21, 
1997  and  21  CFR  558.175  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklavyn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  fron\,9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  imder  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Sut^tB  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  th^  JTod^rel  Food, 
Drug,  and  Cosmetic  Apt  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Ehiigs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C  360b,  371. 

S  558.175    [Amended] 

2.  Section  558.175  Clopidol  is 
amended  in  paragraph  (d)(l)(iii)(6)  by 
removing  "No.  000061"  and  addiiig  in 
its  place  "Nos.  000061  and  046573." 

Dated:  November  7, 1997. 
Stephen  F.  Sundlot 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-30564  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  809  and  864 
(Docket  No.  96N-008Z] 
RIN0910-ZA03 

Medical  Devices;  Classification/ 
Reclassification;  Restricted  Devices; 
Anaiyte  Specific  Reagents 

AGENCY:  Food  and  Drag  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  classify/reclassify  anaiyte 
specific  reagents  (ASR's)  presenting  a 
low  risk  to  public  health  into  class  I 
(general  controls),  and  to  exempt  these 
class  I  devices  from  the  premarket 
notification  (510(k))  requirements.  FDA 
is  classifying/reclassifying  ASR's  used 
in  certain  blood  banking  tests  as  class  n 
(special  controls)  because  genial 
controls  are  insufficient  to  provide  a 
reasonable  assurance  of  safety  and 
effectiveness.  Finally,  ASR's  preseoting 
a  high  risk  are  being  classified  or 
retained  in  class  in  (premarket 
approval).  FDA  is  also  designating  all 
ASR's  as  restricted  devices  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  and  establishing  restrictions  on 
their  sale,  distribution  and  use.  The 
scope  of  products  covered  by  this  final 
rule  includes  both  pre-1976  devices, 
which  have  not  been  previously 
classified,  as  well  as  post-1976  devices, 
which  are  statutorily  classified  into 
class  ni.  The  intent  of  this  final  rule  is 
to  regulate  these  pre-  and  post-1976 
devices  in  a  consistent  fashion.  This 
rulemaking  does  not  affect  requirements 
for  reagents  that  are  subject  to  licensure 
under  the  Public  Health  Service  Act  (the 
PHS  Act).  This  rulemaking  also  does  not 
affect  reagents  sold  to  nonclinical 
settings,  including  those  reagents  sold 
as  components  to  manufacturers  of 
cleared  or  approved  in  vitro  diagnostic 
tests. 

DATES:  This  rale  is  effective  November 

23, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  I.  Gutman,  Center  for  Devices 

and  Radiological  Health  (HFZ^40), 

Food  and  Drag  Administration,  2098 

Gaither  Rd.,  Rockville.  MD  20850,  301- 

594-3084. 

SUPPI.BCNTARY  INFORMATION: 

L  Background 

The  the  act  (21  U.S.C.  201  et  seq.),  as 
amended  by  the  Medical  Device 


62244      Federal  Register  /  Vol   62.  No.  225  /  Friday.  November  21,  1997  /  Rules  and  Regiilations 


Amendments  of  1976  (Pub.  L.  94-295) 
(the  amendments)  and  the  Safe  Medical 
Devices  Act  of  1990  (Pub.  L.  101-629), 
established  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  Section  513  of 
the  set  (21  U.S.C.  360c)  established 
three  categories  (classes)  of  devices, 
depending  on  the  degree  of  regulatory 
controls  needed  to  protect  the  public 
health.  The  three  categories  of  devices 
are  as  follows:  Class  I.  general  controls; 
class  n.  special  controls;  and  class  HI, 
premarket  approval. 

Devices  that  were  in  commercial 
distribution  before  May  28,  1976  (the 
date  of  enactment  of  the  amendments), 
are  classified  under  section  360c  of  the 
act  after  FDA  has:  (1)  Received  a 
recommendation  from  a  classification 
panel,  an  FDA  advisory  committee,  (2) 
published  the  panel's  recommendation 
for  comment,  along  with  a  proposed 
regulation  classifying  the  device;  and  (3) 
published  a  final  regulation  classifying 
the  device.  A  device  that  is  first  offered 
in  commercial  distribution  after  May  28, 
1976,  and  is  substantially  equivalent  to 
a  device  classified  under  this  scheme,  is 
also  classified  into  the  same  class  as  the 
device  to  which  it  is  substantially 
equivalent. 

A  device  that  was  not  in  commercial 
distribution  prior  to  May  28,  1976,  and 
that  is  not  substantially  equivalent  to  a 
preamendments  device,  is  classified  by 
statute  into  class  III  without  any  FDA 
rulemaking  proceedings.  FDA 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
offered  devices  by  means  of  the 
premarket  notification  procedure  in 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  part  807  of  the  regulations 
(21  CFR  part  807). 

FDA  held  a  meeting  of  its 
Immunology  Devices  Panel  (the  Panel) 
on  January  22,  1996,  to  seek  expert 
advice  and  public  input  on  determining 
the  regulatory  controls  to  be  placed  on 
commercially  marketed  ASR's.  ASR's 
are  reagents  composed  of  chemicals  or 
antibodies  that  may  be  thought  of  as  the 
"active  ingredients"  of  tests  that  are 
used  to  identify  one  speciflc  disease  or 
condition.  ASR's  are  purchased  by 
manufacturers  who  use  them  as 
components  of  tests  that  have  been 
cleared  or  approved  by  FDA  and  also  by 
clinical  laboratories  that  use  the  ASR's 
to  develop  in-house  tests  used 
exclusively  by  that  laboratory.  These  in- 
house  developed  tests  (sometimes 
referred  to  as  "home  brew"  tests) 
include  those  that  measure  a  wide 
variety  of  antibodies  used  in  the 
diagnosis  of  infectious  diseases,  cancer, 
genetic,  and  various  other  conditions. 


The  Panel  recommended  that  most 
ASR's  be  classified  into  class  I  because 
the  Panel  believed  that  general  controls 
are  sufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  these  ASR's.  The  Panel's 
recommendation  for  classification  was 
based  on  the  applicability  of  the  general 
controls  usually  associated  with  class  I 
products  (e.g.,  registration,  listing, 
current  good  manu&cturing  practice 
(CGMP),  and  medical  device  reporting), 
as  well  as  the  inclusion  of  restrictions 
on  distribution,  use  and  labeling.  The 
Panel  determined  that  the  primary  risks 
to  health  presented  by  ASR's  sold  to 
clinical  laboratories  are  that  they  may  be 
manufactured  with  variable  quality,  or 
be  inappropriately  labeled,  or  be  used 
by  persons  without  adequate 
qualifications.  The  Panel  was  also 
concerned  that  practitioners  ordering 
the  in-house  tests  made  from  ASR's  may 
be  unaware  that  the  clinical 
performance  characteristics  of  these 
tests  have  not  been  independently 
reviewed  by  FDA.  In  addition,  the  Panel 
identified  a  subset  of  ASR's  whose  use 
posed  unique  risks  to  public  health 
because  of  the  substantial  clinical 
impact  of  the  information  generated 
using  these  devices. 

Aner  the  Panel  meeting,  FDA 
published  a  proposed  rule  to  regulate 
ASR's  (61  FR  10484,  March  14.  1996). 
FDA  received  31  comments  on  the 
proposed  rule  bom  individuals, 
manu&ctuirers,  professional  societies, 
and  consumer  and  health  associations. 
The  majority  of  the  comments  support 
the  regulations  proposed  by  FDA.  A 
stmmiary  of  the  comments  and  FDA's 
response  to  them  is  provided  below: 

n.  The  Final  Rale 

A.  General  Appipfich 

The  final  rule  classifies  or  reclassifies 
the  majority  of  ASR's  as  class  I  medical 
devices.  The  final  rule  also  exempts 
these  class  I  devices  from  the  premarket 
notification  requirements  of  section 
510(k)  of  the  act.  A  small  number  of 
ASR's  are  being  classified  in  class  II  or 
in  because  the  agency  has  determined 
that  additional  requirements  are 
necessary  for  their  safe  and  effective 
use.  Under  the  authority  of  section 
520(e)  of  the  act  (21  U.S.C.  360i(e)),  the 
final  rule  restricts  the  sale,  distribution 
or  use  of  all  ASR's  subject  to  the  rule. 
FDA  has  determined  that  these 
restrictions  are  necessary  to  provide  a 
reasonable  assurance  of  the  safety  and 
effectiveness  of  ASR's,  commensurate 
with  their  potentiality  for  harmful  effect 
or  the  collateral  measures  necessary  to 
their  use.  The  final  rule  restricts 
ordering  the  use  of  in-house  developed 


tests  using  ASR's  to  physicians  or  other 
health  care  practitioners  authorized  by 
applicable  state  law  to  access  such  tests. 
Ilie  final  rule  also  restricts  the  sale  of      , 
ASR's  to  those  clinical  laboratories 
regulated  under  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLJA)  as  qualified  to  perform  high 
complexity  testing.  In  order  to  clarify 
that  the  rule  is  intended  to  allow  ASR's 
to  be  sold  to  State  laboratories  exempt 
fit>m  CLIA  certification,  the  language  of 
the  regulation  has  been  modified  to  refer 
to  laboratories  "regulated"  under  CLIA 
rather  than  "certified"  under  CLIA  as 
had  been  proposed.  In  addition,  to 
clarify  that  ASR's  may  be  sold  to 
Department  of  Veterans  Affairs 
(Veterans  Affairs)  laboratories  not 
covered  by  CLIA,  the  regulation  has 
been  modified  to  include  Veterans 
Affairs  laboratories  regtilated  under 
comparable  laws;  currently  that  law  is 
Pub.  L.  102-139.  The  rule  requires  those 
laboratories  covered  by  the  regulation  to 
provide  a  disclaimer  with  the  results 
obtained  through  use  of  in-house 
developed  tests  incorporating  these 
ASR's.  The  rulemaking  does  not  affect 
reagents  sold  to  nonclinical  settings, 
including  those  sold  as  components  to 
manufacturers  of  approved  or  cleared  in 
vitro  diagnostic  tests.  The  rulemaking 
does  not  affect  requirements  for  reagents 
that  are  subject  to  licensure  under  the 
PHSAct. 

B.  aass  n  or  in  ASR's 

FDA  has  identified  a  small  subset  of 
ASR's  that  require  class  II  special 
controls  to  provide  a  reasonable 
assurance  of  safety  and  effectiveness; 
these  are  ASR's  used  in  blood  banking 
tests  classified  as  class  II  devices  where 
the  underlying  tests  have  already  been 
cleared  for  marketing  under  section 
510(k)oftheact. 

Class  II  blood  banking  tests  fall  into 
two  categories.  One  category  consists  of 
blood  banking  tests  required  by  FDA 
that  screen  for  diseases  with  a  low 
potential  for  transmission.  The  second 
category  consists  of  certain  blood 
banking  tests  used  electively  by  blood 
banks  to  screen  for  diseases  that  are 
likely  to  be  transmitted  to  subsets  of 
blood  unit  recipients  known  to  be  at 
greater  risk  of  infection.  An  example  of 
the  second  category  is  cytomegalovirus 
serological  reagents,  which  are  used  in 
tests  that  aid  in  the  diagnosis  of  diseases 
caused  by  cytomegaloviruses.  An 
example  of  the  first  category  is 
treponema  pallidum  nontreponemal  test 
reagents,  which  are  used  in  tests  that  aid 
in  the  diagnosis  of  syphilis. 

Class  n  ASR's  will  be  subject  to 
special  controls  that  consist  of  the 
following  National  Committee  for 
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Clinical  Laboratory  Standards  (NCCLS) 
documents:  (1)  "Specifications  for 
Immimological  Testing  for  Infectious 
Disease;  Approved  Guideline" 
(December  1994.  NCCLS  Docimient  V 
LA18-A)  and  (2)  "Assessment  of  the 
Clinical  Accuracy  of  Laboratory  Tests 
Using  Receiver  (Operating  Characteristic 
(ROC)  Plots;  Tentative  Guideline" 
(December  1993.  NCCLS  Document 
KGPIO-T)  and  the  following  FDA 
guidance  documents:  (1)  "Review 
Criteria  for  Assessment  of  In  Vitro 
Diagnostic  Devices  for  Direct  Detection 
of  Mycobacterium  spp."  (July  6. 1993) 
and  its  "Attachment  1"  (February  28, 
1994);  (2)"  Draft  Review  Criteria  for 
Nucleic  Acid  Amplification-Based  In 
Vitro  Diagnostic  Devices  for  Direct 
Detection  of  Infectious  Microorganisms" 
(June  14.  1993);  and  (3)  the  Center  for 
Biological  Evaluation  and  Research's 
"Points  to  Consider  in  the  Manufacture 
and  Clinical  Evaluation  of  In  Vitro  Tests 
to  Detect  Antibodies  to  the  Human 
Immimodeficiency  Virus,  Type  I"  (54 
FR  48943.  November  28,  1989).  FDA 
believes  these  special  controls  are 
sufficient  to  ensure  safe  and  effiective 
use  of  these  ASR's  because  these  ASR's 
have  previously  been  evaluated  in  tests 
classified  as  class  U  and  cleared  by  FDA. 

Persons  interested  in  obtaining  the 
documents  previously  referenced 
should  refer  to  section  IV  in  this 
document  on  "Access  to  Special 
Controls." 

In  addition  to  the  small  subset  of 
ASR's  discussed  above  that  have  been 
identified  as  class  m.  FDA  also  has 
identffied  another  small  subset  of  ASR's 
for  which  class  III  premarket  approval  is 
necessary  to  protect  the  public  health. 
These  class  in  ASR's  are  those  whose 
use  poses  unique  risks  because  of  the 
substantial  clinical  and  public  health 
impact  of  the  information  generated  by 
using  these  devices.  This  subset  of 
ASR's  are  those  incorporated  in  tests 
intended  to  diagnose  those  contagious 
diseases  that  are  highly  likely  to  be  fatal 
and  where  accurate  diagnosis  offers  an 
opportunity  to  mitigate  the  public 
health  impact  of  the  condition  or  those 
ASR's  incorporated  in  class  m  tests 
intended  to  establish  the  safefy  of  blood 
and  blood  products,  including  genetic 
tests  intended  to  ensure  the  safefy  of  the 
blood  supply.  Examples  of  class  III 
ASR's  include  ASR's  used  in  tests  to 
diagnose  human  immunodeficiency 
virus/acquired  immime  deficioicy 
syndrome  (HIV/ AIDS)  or  tuberculosis. 

Under  §  864.4020(b)  (21  CFR 
864.4020(b)).  those  analyte  specific 
reagents  that  meet  the  class  II  or  in  ASR 
definition  will  be  reviewed  as  a 
component  of  a  test  or  kit.  Because  of 
the  serious  health  risks  associated  with 


diseases  diagnosed  by  tests  utilizing 
class  n  or  ffl  ASR's.  FDA  believes  that 
meaniiigful  safety  and  effectiveness 
determinations  require  a  review  of  the 
performance  of  the  entire  test  or  kit, 
including  directions  for  use  and 
expected  analytical  or  clinical 
performance.  Accordingly,  FDA  will 
undertake  premarket  review  of  the 
performance  of  the  ASR  and  the  test  of 
which  it  is  a  component  to  determine 
the  substantial  equivalence  or  safety  and 
effectiveness  of  class  H  and  m  ASR's.  As 
a  result,  it  is  expected  that  most  class  U 
and  m  ASR's  will  not  be  marketed  as 
independent  components,  separate  from 
the  test  Where  manufacturers  of  the 
approved  test  or  kit  intend  to  market 
these  class  n  and  d  ASR's 
independently,  without  the  other 
components  of  the  test,  the  restrictions 
issued  under  section  520(e)  of  the  act 
will  continue  to  apply.  Cleared  or 
approved  class  0  or  m  ASR's  that  are 
marketed  independently  of  kits  may  be 
sold  only  to  in  vitro  diagnostic  (IVD) 
manufacturers,  laboratories  qualified  to 
do  high  complexity  testing  under  CLIA. 
or  nonclinical  laboratories  for  research 
or  other  uses.  These  independently 
marketed  ASR's  must  be  labeled  in 
accordance  with  §  809.10(e)  (21  CFR 
809.10(e)),  which  has  been  amended  to 
include  the  following  statement: 
"Except  as  a  component  of  the  approved 
test  (Name  of  approved  test),  analytical 
and  performance  characteristics  are  not 
established." 

Although  manufacturers  of  Cass  H  or 
in  ASR's  marketed  as  indeprendent 
components  are  prohibited  bom  making 
statements  regarding  the  analytical  or 
clinical  performance  of  the  ASR,  they 
may  identify  the  approved  test  or  kit 
Because  the  clinical  laboratory  is 
accountable  for  the  use  of  the 
independently  marketed  ASR  and  its 
performance  as  a  part  of  a  test,  the 
disclaimer  required  by  §  809.30(e)  (21 
CFR  809.30(e)  must  be  appended  to  the 
results  of  i^-house  developed  tests  using 
class  n  or  in  ASR's  just  as  it  is  required 
with  reports  of  results  using  class  I 
ASR's.  The  same  statement,  of  course, 
would  not  be  applicable  or  required 
when  test  results  are  generated  using  the 
test  that  was  cleared  or  approved  in 
conjunction  with  review  of  the  class  U 
or  ra  ASR. 

C.  General  Controls 

The  final  rule  requires  biological  or 
chemical  manufacturers  and  suppliera 
of  ASR's  to  register  with  FDA  and 
provide  FDA  with  a  list  of  the  ASR's 
they  supply  to  laboratories  for  use  in 
developing  in-house  tests.  The  final  rule 
also  requires  manufacturers  and 
suppliera  to  conform  to  CGMP 


requirements  (part  820  (21  CFR  part 
820)).  as  applicable.  The  final  rule 
further  requires  manuifactums  and 
suppliers  to  comply  with  medical 
device  report  (MDR)  requirements  (21 
CFR  part  803)  and  report  to  FDA 
adverse  events  that  may  have  been  due 
to  the  ASR's.  FDA  believes  that  these 
general  controls  address  the  risk  to  the 
public  health  presented  by  ASR's  that 
may  be  manufactured  with  variable 
qualify. 

To  reduce  the  burden  on  industry  of 
complying  with  CGMP's,  manufactures 
and  suppliers  have  until  November  23, 
1998  to  comply  with  part  820. 

D.  General  Purpose  Reagents 

FDA  has  amended  the  definition  of 
general  piupose  reagents  to  complement 
and  be  consistent  with  the  ASR 
definition  by  adding  langiiage  clarifying 
the  distinction  between  ASR's  and 
general  purpose  reagents. 

E.  Genetics  Testing 

FDA  does  not  intend,  at  this  time,  to 
regulate  ASR's  used  in  genetic  testing 
differently  from  other  restricted  class  I 
medical  devices  that  are  exempt  from 
premarket  notification  requirements. 
The  ASR  regulations  are  drafted  to 
classify  most  ASR's  used  to  develop  in- 
hotise  tests  as  class  I  devices  because 
FDA  believes  this  degree  of  regulatory 
control  is  commensurate  with  the  need 
to  bring  consistency  to  the  manufacture 
of  these  devices  and  to  assure  their 
safety  and  effectiveness  when  used  by 
health  and  scientific  personnel  trained 
in  laboratory  practices. 

FDA  consioered  identifying  a  subset 
of  ASR's  that  are  used  to  develop  tests 
intended  for  predictive  genetic 
diagnosis  as  ASR's  that  pose  unique 
risks  to  the  public  health  because  of  the 
substantial  clinical  impact  of  the 
information  generated  using  these 
devices.  For  the  genetic  tests  currently 
in  use,  FDA  is  aware  that  both  the 
genetic  test  and  the  ASR  used  in  the 
genetic  test  are  develop)ed  by  the 
laboratory  in-house.  Because  these 
ASR's  are  not  being  commercially 
marketed  independently  of  the  tests, 
they  do  not  currently  fall  within  the 
scope  of  this  regulation.  Nonetheless, 
FDA  considered  designating  as  class  HI 
devices  those  ASR's  that  would  be 
marketed  independently  for  use  in  tests 
intended  for  use  in  oveitly  healthy 
people  to  identify  a  genetic 
predisposition  to  a  dementing  disease, 
or  to  fatal  or  potentially  fatal  medical 
disorders  (e.g.,  cancers  or  Alzheimer's 
disease),  in  situations  where  penetrance 
is  poorly  defined  or  variable  and  latency 
is  5  years  or  longer.  However,  after 
reviewing  the  comments  and  currently 
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available  information,  FDA  has  not  yet 
identified  criteria  that  would  logically 
distinguish  among  genetic  tests  in  order 
to  determine  which  have  the  requisite 
impact  to  trigger  more  stringent 
controls.  FDA  has  determined  that  the 
special  issues  related  to  genetic  testing 
or  predictive  genetic  testing  do  not 
warrant  establishing  a  more  stringent 
degree  of  reg\ilatory  control  over  ASR's 
used  in  these  tests  at  this  time.  FDA 
believes  that  regulating  most  ASR's  as 
restricted  class  I  devices  exempt  from 
premarket  notification  establishes 
appropriate  initial  controls  in  the  event 
more  stringent  requirements  are  later 
determined  to  be  necessary  for  ASR's 
used  in  genetic  tests. 

FDA  is  aware  of  the  public  concern 
and  desire  that  the  regulation  of 
products  used  in  genetic  testing  be  done 
in  a  thoughtful  and  prudent  manner.  As 
stated  previously.  FDA  intends,  with 
this  regulation,  to  establish  appropriate 
initial  controls  for  ASR's  use  in  genetic 
tests  and  to  review  agency  policies 
relating  to  many  aspects  of  regulation  of 
genetic  testing  after  FDA  has  had  an 
opportunity  to  evaluate  anticipated  final 
recommendations  from  National 
Institute  of  Healths  (NIH's)  Task  Force 
on  Genetics  Testing  and  other  interested 
parties.  After  this  review,  FDA  may 
propose  additional  regulation  of  genetic 
tests. 

F.  Definition  of  cox  ASR 

Most  comments  found  FDA's 
proposed  definition  for  an  ASR  to  be 
acceptable.  However,  FDA  has  decided 
to  make  minor  changes  to  clarify  the 
definition  in  response  to  some 
comments.  FDA  has  amended 
§  864.4020(a)  to  clarify  that  the        . 
regulation  only  applies  to  reagents 
intended  for  use  in  a  diagnostic 
application.  FDA  also  has  added  the 
term  "ligand"  to  the  categories  of 
materials  that  are  within  the  definition 
of  ASR  because  Uganda  bind  the 
reagents  to  the  analytes.  Finally,  FDA 
has  amended  the  definition  to  clarify 
that  binding  between  ASR's  and  their 
analytes  may  be  through  physical  or 
chemical  means. 

G.  Disclaimer 

Under  §  809.30.  FDA  is  requiring  that 
a  disclaimer  be  appended  by  the 
laboratory  to  the  test  report  informing 
the  ordering  practitioner  of  the  test 
results  obtained  from  the  test  in  which 
the  ASR  was  used.  The  statement  will 
say,  "This  test  was  developed  and  its 
pcofonnance  characteristics  determined 
by  (Laboratory  Name].  It  has  not  been 
cleared  or  approved  by  the  U.S.  Food 
and  [)rug  Administration."  FDA 
believes  the  disclaimer  clarifies  the 


regulatory  status  of  the  test  in  which  the 
ASR  has  been  used,  is  consistent  with 
other  in  vitro  diagnostic  labeling,  and 
addresses  the  concern  raised  by  the 
Panel  that  practitioners  ordering  the 
tests  made  from  class  I  exempt  ASR's  or 
bora  class  II  or  III  ASR's  marketed 
independently  of  an  approved  test  may 
be  unaware  that  the  clinical 
performance  characteristics  of  those 
tests  have  not  been  independently 
reviewed  by  FDA.  The  statement  would 
not  be  applicable  or  required  when  test 
results  are  generated  using  the  test  that 
is  cleared  or  approved  in  conjunction 
with  review  of  the  class  II  or  ID  ASR.  It 
will  be  FDA's  responsibility  to  enforce 
the  disclaimer  requirement 

H.  Sale  Restrictions 

The  final  rule  does  not  regulate  the 
sale  of  ASR's  to  nonclinical  laboratories. 
FDA  has  amended  §  80g.30(a)(3)  to 
clarify  that  ASR's  may  be  sold  for 
nonclinical  uses  or  uses  not  directly 
related  to  patient  care  to  academic  and 
other  research  laboratories  as  well  as  to 
other  nonclinical  laboratories.  It  is  not 
the  intent  of  the  ASR  regulations  to 
prevent  the  continued  sale  of  ASR's  to 
research  institutions  that  are  using  these 
devices  for  nondiagnostic  testing. 

/.  Labeling  Changes  and  (Ordering 
Restrictions 

FDA  has  amended  §  809.10(e)(9)  to 
clarify  that  labeling  for  class  I  exempt 
ASR's  must  include  the  statement, 
"Analyte  Specific  Reagent.  Analytical 
and  performance  characteristics  are  not 
established."  For  class  n  and  III  ASR's, 
FDA  has  amended  §  809.10(e)(9)  to 
clarify  that  labeling  must  include  the 
statement  "Analyte  Specific  Reagent. 
Except  as  a  component  of  the  approved/ 
cleared  test  (Name  of  approvedydeared 
test),  analytical  and  performance 
characteristics  are  not  established." 
Such  labeling  is  consistent  with  other 
IVD  labeling  and  provides  accurate 
information  to  users  and  purchasers  of 
these  products. 

FDA  has  added  §  809.10(f)  to  restrict 
ordering  in-house  developed  tests  using 
ASR's  to  physicians  or  other  health  care 
practitioners  authorized  by  the  law  of 
the  State  in  which  the  test  is  being 
offered.  FDA  believes  that  interpretation 
of  results  from  in-house  developed  tests 
that  use  ASR's  requires  the  expertise  of 
a  health  care  practitioner  authorized  by 
the  State  to  provide  a  reasonable 
assurance  of  the  safe  and  effective  use 
of  commercially  marketed  ASR's. 
Because  the  performance  characteristics 
of  the  individual  tests  have  not  been 
cleared  or  approved  by  FDA,  consiuner 
use  of  such  tests  Mnthout  the  benefit  of 
the  experience  of  a  health  care 


professional  would  significantly 
undermine  safe  and  efiFective  use  of 
these  ASR's. 

m.  Response  to  Conunents 

A.  Ck}nunents  Received  in  Response  to 
FDA's  Solicitation  of  Opinions  on 
Specific  Issues 

1.  Genetic  Testing 

(Comment  1) 

Several  comments  supported 
regulating  ASR's  used  in  genetic  testing 
as  class  I  exempt  devices.  Those 
comments  asserted  that: 

(a)  Use  of  genetic  test  results  are  better 
addressed  through  regulations 
pertaining  to  confidentiality  of  results, 
discrimination  based  on  genetic 
information,  and  the  qualifications  of 
genetic  counselors  and  physicians,  and 
through  standards  and  guidelines 
established  by  professional 
organizations  rather  than  through  more 
stringent  device  controls. 

(b)  CCMP  requirements,  labeling 
restrictions,  as  well  as  CLIA 
requirements  for  qualifying  laboratories 
to  perform  high  complexity  testing 
adequately,  address  FDA  concerns  about 
the  safety  and  effectiveness  of  ASR's 
used  for  such  tests. 

(c)  More  stringent  classifications  of 
ASR's  used  in  genetic  tests  may  hamper 
the  availability  of  genetic  testing,  which 
would  adversely  affect  the  development 
and  practice  of  genetic  medicine  by 
adding  substantially  to  the  time  and 
expense  associated  with  test 
development. 

(d)  Clinical  laboratories  have  the 
responsibility  and  expertise  to  validate 
genetic  tests,  to  establish  standard 
operating  procedures  so  that  tests  can  be 
consistently  replicated  by  technicians, 
and  to  generate  in-house  reference 
standards  to  test  any  new  reagent  lot  for 
specificity. 

(e)  ASR's  should  not  be  singled  out 
for  more  stringent  classification  because 
ASR's  are  only  one  component  of  the 
clinical  assay;  properties  of  the  general 
reagents  used  in  the  assay,  such  as  ionic 
strength,  pH  and  concentration,  as  well 
as  conditions  and  procedures  at  the  test 
site,  are  also  critical  for  determining 
analytical  specificity. 

(f)  Genetic  tests  are  not  fondamentally 
different  from  other  diagnostic 
technologies. 

(g)  The  proposed  ASR  category  would 
allow  flexibility  for  medical  decision 
making  but  a  system  that  attempts  to 
distinguisH  among  different  genetic 
categories  of  testing,  such  as  diagnostic, 
carrier,  population  screening,  or 
prenatal  diagnosis,  would  be  unwieldy. 

(h)  Many  ASR's  could  be 
unintentionally  overregulated  if  a  higher 
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classification  was  established  for  this 
group  of  ASR's  because  a  majority  of  > 
ASR's  could  be  used  as  ingredients  in  a 
genetic  test,  even  if  they  were  not  sold 
for  that  use. 

Other  comments  supported  different 
treatment  for  ASR's  used  in  genetic 
tests: 

(a)  One  comment  suggested  that  it  was 
premature  to  regulate  ASR's  composed 
of  human  genetic  products  as  class  I 
until  the  molecular  basis  of  human 
disease  is  better  understood.  Another 
conunent  suggested  that  ASR's  should 
be  regulated  as  class  in  medical  devices 
if  the  practice  of  making  in-house  assays 
of  genetic  tests  directly  available  to 
consumers  becomes  widespread  or 
problematic. 

(b)  Two  comments  recommended  that 
ASR's  used  in  genetic  screening  tests  for 
predictive  purposes  in  apparently 
healthy  persons  should  be  regulated 
more  strictly  than  class  I,  for  example, 
by  reouiring  premarket  notification. 

(c)  One  comment  proposed  that  ASR's 
whose  only  labeled  indications  are  in 
the  area  of  genetic  predisposition  or  in 
prognostic  situations  with  long  latency 
periods  should  be  regiilated  as  class  II 
or  in  devices. 

(d)  Two  comments  proposed 

<     regulating  ASR's  used  in  genetic  testing 
as  class  n  devices.  One  comment 
proposed  special  controls  for  these 
ASR's  and  no  exemption  bom 
notification.  The  second  comment 
would  allow  the  sale  of  ASR's  to 
laboratories  without  regard  to 
certification  by  CLIA. 

(e)  Because  the  clinical  validity  of 
ASR's  may  be  difficult  to  establish,  their 
sensitivity  and  predictive  value  may  not 
be  high,  and  the  benefits  tbey  confer  are 
not  proven,  one  comment  recon^ended 
that  ASR's  used  in  genetic  screening 
tests  for  predictive  purposes  in 
apparently  healthy  persons  should  be 
available  on  an  investigational  basis 
only.  Another  comment  said  they 
should  be  available  on  an  investigative 
basis  until  clinical  validity  is  proven, 
and  then  they  should  be  classified  as 
class  in  devices.  Two  comments 
recommended  that  they  should  be 

,    regulated  as  class  m  devices. 

In  general,  FDA  agrees  with  those 
comments  that  support  regulating  ASR's 
used  in  genetic  tests  as  class  I  exempt. 
(See  the  discussion  in  section  n.E.  of 
this  document.)  The  regulations  were 
issued  to  apply  to  ASR's  as  a  cat^ory 
of  device,  and  most  ASR's  can  be  used 
in  a  variety  of  in-house  developed  tests. 
At  this  time,  FDA  does  not  believe  there 
is  a  scientific  basis  to  distinguish 
between  tests  based  on  the  use  of  DNA 
and  tests  based  on  the  use  of  other 
proteins  or  substances,  or  between  tests 


based  on  the  use  of  DNA  and  tests  based 
on  the  use  of  other  molecular  diagnostic 
technologies.  However,  FDA  recognizes 
that  there  are  special  issues  related  to 
genetic  testing  or  predictive  genetic 
testing  and  that  these  issues  may  affect 
the  degree  of  regulatory  control  needed 
to  establish  the  safety  and  effectiveness 
of  these  tests  or  the  ASR's  used  in  their 
development.  As  stated  previously,  FDA 
intends  to  review  its  decision  with 
respect  to  regulatory  control  of  genetic 
testing  after  it  has  had  an  opportunity  to 
evaluate  final  recommendations  fix>m 
NIH's  Task  Force  on  Genetics  Testing 
and  other  interested  parties. 

FDA  believes  that  uiis  final  regulation 
will  assure  the  quality  of  material  being 
used  to  develop  in-house  genetics  tests. 
When  used  as  part  of  in-house 
developed  tests,  the  ASR  regulations 
restrict  use  of  commercially  marketed 
ASR's  to  tests  that  are  ordered  by  an 
authorized  practitioner  and  to  those 
clinical  laboratories  regulated  under 
CLIA  as  qualified  to  perform  high 
complexity  testing.  Except  when  test 
results  are  generated  using  the  test  that 
was  cleared  or  approved  in  conjimction 
with  review  of  the  class  n  or  m  ASR, 
FDA  is  also  requiring  that  a  disclaimer 
be  appended  to  the  test  report  stating 
that  the  clinical  laboratory  determined 
and  developed  the  test  performance 
characteristics  and  that  the  test  thaf 
incorporated  the  ASR  has  not  been 
cleared  or  approved  by  FDA.  FDA 
believes  these  restrictions  address  many 
of  the  concerns  raised  by  those 
comments  supporting  more  stringent 
regulation  of  ASR's  iised  in  genetic 
testing.  The  issuance  of  these 
regulations  does  not  preclude  FDA  from 
reevaluating  in  the  future  whether 
additional  controls  may  be  needed  for 
genetics  testing  or  for  ASR's  used  in 
such  tests.  FDA  will  reevaluate  whether 
additional  controls  may  be  needed  to 
provide  an  appropriate  level  of 
consumer  protection  if  further 
developments  in  this  area  result  in 
significant  uses  of  ASR's  in  genetic 
assays  or  other  IVD  tests  offered  over- 
the-counter  (OTC). 
(Comment  2) 

One  conunent  stated  that  issues  raised 
by  predictive  testing  which  yields 
information  about  the  potential  futiu« 
health  status  of  the  patient  and  his  or 
her  blood  relatives  have  been  addressed 
by  policy  statements  from  professional 
groups.  This  comment  asserted  that  the 
most  practical  approach  to  oversight 
and  regulation  of  genetic  testing  would 
build  on  the  existing  system  of 
professional  society  standards,  using  a 
system  that  creates  either  incentives  for 
compliance  or  disincentives  for 
noncompliance.  The  conunent  also 


stated  that  reliance  on  voluntary 
professional  standards  would  minimize 
costs  to  Government  agencies  and  avoid 
burdening  compliant  manufecturers 
with  unnecessary  regulation.  Another 
comment  recommended  that  regulation 
of  human  genetic  testing  should  be 
considered  separately  from  decisions 
regarding  the  appropriate  classification 
and  regulatory  controls  applied  to 
ASR's. 

As  stated  previously,  FDA  recognizes 
that  there  are  special  issues  related  to 
genetic  testing  or  predictive  genetic 
tmting.  Implementation  of  a  system 
based  on  professional  standards  for 
oversight  of  genetic  testing  is  one  option 
for  addressing  these  issues.  FDA  does 
not  believe  the  regulatory  steps  being 
taken  in  this  final  rule  overly  burden 
manufecturers  or  preclude  other  types 
of  controls  in  the  foture,  including 
systems  based  on  the  principles 
described  in  this  comment 

2.  Nucleic  Adds 

(Comment  3) 

Several  comments  agreed  with  FDA's 
proposal  to  include  human  nucleic 
acids  within  the  definition  of  ASR's. 
Those  comments  stated  that;  (a)  It 
would  be  inconsistent  to  exclude 
human  nucleic  acids;  (b)  human  nucleic 
acids  are  essential  for  good  patient 
management  where  no  FDA  approved 
alternative  test  can  substitute;  (c)  the 
scientific  basis  for  nucleic  acid 
hybridization  and  amplification 
techniques  utilizing  oligonucleotide 
ASR's  have  been  known  for  many  yean 
so  that  adherence  to  CLIA  regulations 
should  be  sufficient  regulation;  (d) 
because  factors  affecting  test 
performance,  reliability,  and  accuracy  of 
test  results  are  assay  dependent  and  not 
disease  dependent,  all  ASR's  should  be 
regulated  similarly  as  class  I  devices 
exempt  fi:t)m  premarket  notification;  (e) 
the  ongoing  refinement  of  reagents  for 
diagnosis  of  susceptibility  genes 
required  by  the  practice  of  medicine  is 
fecilitated  when  ASR's  are  required  only 
to  meet  a  minimum  number  of 
regulatory  requirements;  (f)  the 
availability  of  nucleic  acid  probes  for 
use  in  the  practice  of  medicine  will  be 
fecilitated  if  these  nucleic  acids  are 
regulated  as  class  I  devices  exempt  frx>m 
the  premarket  notification  requirement; 
and  (g)  like  other  ASR's.  human  nucleic 
acids  can  be  used  in  disease  staging. 

Several  comments  supported  the 
exclusion  of  the  word  "nonhuman"  to 
modify  nucleic  acids  in  the  ASR 
definition,  stating  that  it  would  be 
virtually  impossible  to  distinguish 
between  a  nucleic  acid  synthesized  in 
the  laboratory  and  a  human  nucleic 
acid,  and  that  human  nucleic  acids  are 
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not  the  only  category  of  ASR  capable  of 
being  used  in  genetic  tests.  One 
comment  expressed  concern  that  FDA 
has  appeared  to  misunderstand  the 
{>aners  intent,  which  was  to  exclude 
human  nucleic  acids  because  they  are 
most  often  used  to  directly  identify 
genetic  material  or  gene  products. 

FDA  agrees  with  me  comments  that 
support  including  human  nucleic  acids 
in  the  ASR  definition.  FDA  appreciates 
the  basis  for  the  concern  raised  by  the 
comment  about  the  intent  of  the  panel 
recommendation,  but  remains 
concerned  about  the  broad  nature  of 
such  an  exclusion.  Consequently,  the 
definition  of  ASR's  in  the  final  rxile 
includes  human  nucleic  acids.  As 
discussed  earlier,  at  a  future  date,  FDA 
may  reevaluate  whether  additional 
controls  over  genetic  tests  are 
appropriate. 

3.  Analyte  Specific  Reagent 

(Comment  4) 

Several  comments  supported  the  use 
of  the  term  "analyte  specific  reagent" 
and  no  comment  suggested  an 
alternative. 

Accordingly,  FDA  has  retained  this 
tnm  in  the  final  regulation. 

4.  Disclaimer 

(Comment  5) 

Several  comments  agreed  with  the 
proposed  disclaimer,  noting  that  it 
clarifies  the  regulatory  status  of  ASR's, 
it  is  consistent  with  the  current  practice 
of  labeling  research  or  investigational 
rVD's,  and  it  provides  an  incentive  for 
laboratories  to  have  their  assays 
approved  or  cleared. 

Several  comments  supported  having  a 
disclaimer,  but  would  like  it  to  contain 
more  information,  including  that  the 
clinical  performance  of  the  test  has  not 
been  established,  that  neither  the 
laboratory  test  nor  the  procedures  used 
to  obtain  the  results  have  been  reviewed 
by  FDA,  and  that  the  ASR  manufactiuvr 
is  accountable  for  the  ASR. 

Other  comments  suggested  that  the 
disclaimer  be  deleted,  or,  at  a  minimum, 
amended  to  read  that  the  laboratory 
assay  used  to  report  these  results  bias 
been  validated  in  accordance  with  the 
requirements  of  CLIA.  One  comment 
would  amend  the  disclaimer  to  read  as 
follows: 

The  reagents  used  in  this  test  are 
regulated  by  the  Food  and  E>rug 
Administration  (FDA)  under  the  general 
controls  of  the  Food.  Drug,  and 
Cosmetic  Act  (FDC  Act).  The  regulations 
that  implement  the  FDC  Act  require 
compliance  with  current  good 
manufactiuing  practices  (CGMP), 
accurate  labeling  and  adverse  event 
reporting,  among  others.  The 
distribution  of  these  reagents  is  limited 
to  manufacturers  of  in  vitro  tests, 
laboratories  qualified  to  perform  high 


complexity  testing  and  forensic  and 
underwriter  laboratories.  This  test  was 
validated  in  accordance  with  the 
provisions  of  the  Clinical  Laboratory 
Improvement  Amendments  (CLIA'88). 
The  program  is  managed  by  another 
federal  agency,  the  Health  Care 
Financing  Administration  (HCFA). 
(Laboratory  Name)  was  certified/ 
recertified  by  HCFA  on  (date)  as  a  high 
complexity  laboratory  that  is  in 
compliance  with  CLIA  regulations. 

Three  comments  opposed  requiring 
any  disclaimer,  claiming  it  has  no 
impact  on  the  final  diagnosis  and  is  an 
intrusion  on  the  process  of  medical 
interpretation.  One  of  these  conunents 
suggested  that  it  would  be  more 
reasonable  to  require  the  laboratory 
director  to  provide  interpretive 
reporting  to  the  physician. 

FDA  has  considered  the  comments 
and  has  determined  to  require  the 
disclaimer  discussed  in  the  proposed 
rulemaking.  FDA  believes  that  the 
disclaimer  is  sufficienUy  clear  to 
communicate  that  the  test  that  used  the 
ASR  was  developed,  and  its 
performance  ch^cteristics  defined,  by 
the  laboratory  without  FDA  review. 
FDA  believes  this  statement  clearly 
communicates  to  health  ctire  providers 
the  regulatory  status  of  the  in-house  test 
that  has  used  the  ASR.  FDA  believes 
this  labeling  requirement  is  necessary  to 
address  the  concern  raised  by  the  Panel 
that  physicians  may  not  be  aware  that 
the  results  of  the  testing  they  order 
using  ASR's  are  generated  by  tests  that 
have  not  been  independently  reviewed 
by  FDA.  Rather  than  being  an  intrusion 
on  medical  interpretation,  the  required 
statement  ensures  that  health  care 
providers  have  additional  information 
upon  which  to  make  independent 
judgments.  This  labeling  requirement 
would  not  be  applicable  or  required 
when  test  results  are  generated  using  the 
test  that  was  cleared  or  approved  in 
conjunction  with  review  of  the  class  II 
or  III  ASR.  FDA  does  not  believe  a  more 
detailed  or  lengthy  statement  is 
necessary. 

B.  General  Comments 

(Comment  6) 

Several  comments  supported  the 
regulation  of  ASR's  as  class  I  devices, 
exempt  from  premarket  notification 
requirements  in  section  510(k)  of  the 
act.  These  comments  stated  that:  (a)  The 
CLIA  regulations  regarding  in-house 
modification  of  materials  or  methods  are 
adequate  to  protect  the  health  and  well- 
being  of  patients  without  increasing  the 
regulatory  burden  on  manufacturers  and 
laboratories  or  overloading  FDA's 
already  encumbered  review  process  by 
classifying  ASR's  in  a  more  stringent 
category;  (b)  in-house  modification  of 
materials  and  methods  falls  within  the 


scope  of  the  practice  of  medicine,  and 
a  more  stringent  classification  would 
hamper  the  ability  to  provide  quality 
medical  services  and  care  to  patients, 
such  as  diagnostic  work  performed  by 
pathologists;  (c)  stringent  regulation  of 
in-house  modified  or  developed 
materials  and  methods  would  constrain 
the  development  of  new  and  better 
technologies  and  the  improvement  of 
existing  IVD  technologies;  and  (d)  a 
substantial  and  appropriate  measure  of 
control  is  gained  by  the  regulation 
annoimced  in  the  proposed  rule. 

As  recommended  in  these  comments, 
FDA  is  finalizing  the  class  I  exempt 
classification  as  the  classification  for 
most  ASR's. 

(Comment  7) 

One  comment  expressed  concern  that 
the  proposed  regulation  would  put 
companies  that  have  made  the 
investment  to  obtain  clearance  of 
510(k)'s  for  class  II  antibodies  at  a 
competitive  disadvantage  if  antibodies 
that  are  currentiy  classified  as  class  II 
are  reclassified  as  class  I  devices  exempt 
bom  premarket  notification. 

FDA  disagrees  with  this  comment. 
Manufactiuers  that  have  submitted  or 
intend  to  submit  antibodies  for  review 
as  class  II  test  systems  would  be  allowed 
to  market  those  devices  with  clear 
intended  uses  and  indications  for  use, 
instructions  for  use,  and  appropriate 
definition  of  performance  parameters. 
Manufacturers  of  class  I  exempt  ASR's 
will  be  required  to  limit  their  labeling 
to  a  description  of  the  identity  and 
purity  (including  source  and  method  of 
acquisition)  of  the  ASR  in  addition  to 
standard  information  already  required 
for  general  purpose  reagents  (e.g. ,  net 
weight;  storage  instructions).  Sale  of 
class  I  exempt  ASR's  is  also  restricted  in 
accordance  with  other  restrictions  listed 
in  21  CFR  809.30(b),  while 
manufacturers  of  class  11  test  systems 
cleared  by  FDA  would  be  allowed  to 
market  those  devices  without  regard  to  - 
the  restrictions  in  809.30. 

(Comment  8) 

One  comment  questioned  whether 
classification  of  class  III  ASR's  by  the 
type  of  test  for  which  it  is  to  be  used 
will  create  a  quagmire  of  regulations, 
resulting  in  numerous  exceptions  to  the 
class  I  status,  confusion  about  how 
ASR's  that  can  be  used  in  multiple  tests 
will  be  regulated,  and  the  difficulty  of 
distinguishing  one  fatal  illness,  such  as 
HTV/AIDS,  from  another,  such  as  herpes 
encephalitis. 

FDA  believes  that  through  a  narrow 
definition  of  the  class  11  and  HI 
identification,  the  exceptions  to  the 
general  ASR  classification  have  been 
limited  to  a  manageable  number.  Under 
the  final  rule,  exceptions  to  the  ASR 
class  I  exempt  classification  are  analytes 
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used  in  developing  a  test  intended  for 
use  in  the:  (a)  Diagnosis  of  a  contagious 
condition  that  is  likely  to  result  in  a 
fatal  outcome  and  where  prompt 
accurate  diagnosis  offers  the 
opportunity  to  mitigate  the  public 
health  impact  of  the  condition:  (b) 
screening  of  a  condition  for  which  FDA 
has  established  a  recommendation  or 
requirement  for  the  use  of  the  test  in 
safeguarding  the  blood  supply  or 
establishing  the  safe  use  of  blood  and 
blood  products  (e.g..  hepatitis  or  tests 
for  identifying  blood  groups);  or  (c) 
screening  for  blood  banking  when 
screening  test  has  been  classified  as  a 
class  n  device.  CurrenUy,  FDA  believes 
that  ASR's  used  to  test  for  evidence  and 
monitoring  for  levels  of  HIV/ AIDS  and 
tuberculosis  (TB)  are  examples  that 
would  fall  within  the  class  III  exception, 
and  reagents  used  in  the  diagnosis  of 
diseases  caused  by  cytonjbgaloviruses 
and  treponema  pallidum  nontreponemal 
test  reagents  which  aid  in  the  diagnosis 
of  syphilis  fall  within  the  class  II 
exception. 

Most  blood  banking  tests  fall  into 
class  III  and  some  into  class  II.  Class  II 
blood  banking  tests  Call  into  two 
categories.  One  category  consists  of 
blood  banking  tests  required  by  FDA  to 
screen  for  diseases  with  a  low  potential 
for  transmission,  e.g.,  syphilis.  The 
second  category  consists  of  certain 
blood  banking  tests  used  electively  by 
blood  banks  to  screen  for  diseases  that 
are  likely  to  be  transmitted  to  subsets  of 
blood  unit  recipients  known  to  be  at 
greater  risk  of  infection,  e.g., 
cytomegalovirus.  Because  these  blood 
banking  tests  have  previously  been 
classified  into  class  11,  FDA  has 
determined  that  special  controls  are 
sufficient  and  that  the  submission  of  a 
premarket  approval  application  (PMA) 
associated  with  a  class  III  device  is  not 
necessary  for  the  ASR  used  in  the  test. 
(Comment  9) 

One  comment  suggested  that  only 
those  ASR's  with  the  lowest  risk  factor 
for  generating  false  results  of  littie 
consequence  should  be  classified  as 
class  I,  and  that  the  others  should  be 
classified  as  class  II  or  III.  The  comment 
reasoned  that  the  reliable,  reproducible 
performance  of  a  diagnostic  test  is 
dependent  upon  the  entire  integration  of 
the  test  system.  The  comment  also 
stated  that  while  laboratories  qualified 
to  do  high  complexity  testing  have 
experience  in  utilizing  and  evaluating 
test  systems  developed  by 
manufacturers,  these  laboratories  do  not 
have  expertise  in  developing  in  vitro 
diagnostic  tests.  The  comment  noted 
that  CLIA  does  not  require  the 
validation  of  diagnostic  tests  systems  by 
rigorously  controlled  clinical  triab  to 


establish  expected  values  and 
performance  characteristics.  Such  trials 
are  not  required  by  CLLA  but  could  be 
required  by  FDA  if  these  tests  were 
placed  in  class  II  or  III. 

FDA  has  considered  this  and  related 
comments  and  appreciates  the  concerns 
raised  about  the  development  of  in- 
house  tests  and  the  current  marketing  of 
test  services  based  on  tests  that  have  not 
been  reviewed  independenUy  for  safety 
and  effectiveness.  FDA  believes  that 
clinical  laboratories  that  develop  such 
tests  are  acting  as  manufacturers  of 
medical  devices  and  are  subject  to  FDA 
jurisdiction  under  the  act.  However, 
FDA  recognizes  that  the  use  of  in-house 
developed  tests  has  contributed  to 
enhanced  standards  of  medical  care  in 
many  circumstances  and  that  significant 
regulatory  changes  in  this  area  could 
have  negative  effects  on  the  public 
health.  For  these  reasons,  FDA  declines 
to  accept  the  suggestion  that  all  in- 
house  develofied  tests  be  classified  as 
class  II  or  III  medical  devices.  FDA 
views  this  final  rule  as  a  reasonable 
regulatory  step  at  this  time  and  an 
important  contribution  to  assuring  that 
the  primary  ingredients  of  most  in- 
house  developed  tests  are  manufactiued 
properly,  used  by  trained  professionals, 
and  labeled  accurately. 

The  focus  of  this  rule  is  the 
classification  and  regulation  of  ASR's 
that  move  in  commerce,  not  tests 
developed  in-house  by  clinical 
laboratories  or  ASR's  created  in-house 
and  used  exclusively  by  that  laboratory 
for  testing  services.  The  regulation 
restricts  the  sale  of  ASR's  to  a  particular 
type  of  laboratory  and  FDA  believes  this 
restriction  supports  the  safe  and 
effective  use  of  these  ASR's.  FDA 
believes  that  CLLA  regulated  laboratories 
qualified  to  perform  high  complexify 
testing  have  demonstrated  expertise  and 
ability  to  use  ASR's  in  test  procedures 
and  analyses.  In  addition,  the  disclaimer 
being  required  by  this  rule  will  provide 
physicians  with  more  complete 
information  to  better  understand  the 
basis  of  test  development  and  to 
evaluate  the  information  generated  by 
the  laboratory  using  the  ASR. 

Nevertheless.  FDA  understands  that 
the  use  of  ASR's  to  develop  in-house 
tests  raise  questions  about  the  safefy  and 
effectiveness  of  the  tests  that 
incorporate  these  ASR's.  FDA  has 
determined  that  certain  fypes  of  testing 
raise  public  health  concerns  that  require 
more  stringent  regulation  of  the  ASR's 
that  are  the  main  ingredients  of  those 
tests:  testing  for  highly  contagious  and 
fatal  diseases  and  testing  that  protects 
the  safefy  of  the  blood  supply  require 
different  and  additional  review.  As 
proposed,  FDA  is  now  classifying  the 
ASR's  associated  with  such  testing  into 


class  HI.  In  addition.  FDA  is  classifying 
into  class  II  those  ASR's  that  are  used 
in  blood  banking  tests  which  previously 
have  been  classified  into  class  n.  These 
class  II  and  III  devices  will  be  reviewed 
in  association  with  the  test  that  is 
incorporating  the  ASR  so  that  FDA  can 
assure  a  level  of  safefy  and  effectiveness 
that  is  commensurate  with  the  intended 
use  of  the  ASR.  In  addition,  ASR's  and 
tests  using  ASR's  that  meet  the 
definition  of  a  biologic  remain  subject  to 
licensure  under  the  FHS  Act 

Finally.  FDA  notes  that  the  comment 
misunderstood  the  requirements  under 
CLLA  with  respect  to  tests  in  the  waived 
category.  Under  CLIA,  manufacturers 
are  required  to  submit  studies  to 
demonstrate  that  the  statutory  criteria 
for  waiver  are  met,  and  any  waived  test 
must  either  be  approved/cleared  by  FDA 
for  home  use  or  be  simple,  easy  to 
perform,  and  essentially  error  free.  The 
Centers  for  Disease  Control  and 
Prevention  (CDC)  is  responsible  for 
implementing  the  categorization 
provision  of  CLLA,  including  waived 
States. 

(Comment  10} 

One  comment  expressed  concern  that 
FDA  has  not  fully  discussed  regulating 
moderate  risk  products  and  suggested 
that  the  level  of  sophistication  of 
diagnostic  technology  requires  more 
than  two  categories. 

Although  the  final  rule  establishes 
three  classes  of  ASR's,  FDA  disagrees 
that  most  moderate  risk  ASR's  require 
additional  regulation.  FDA  believes  that 
the  classification  of  most  ASR's  as 
restricted  class  I  devices  in  conjunction 
with  existing  CLIA  regulations  and 
professional  organization's  standards 
applicable  to  laboratories  qualified  to  do 
high  complexify  testing  is  adequate  for 
regulating  ASR's  used  in  both  low  and 
moderate  risk  in-house  assays.  In 
addition,  FDA  has  identified  a  small 
subset  of  ASR's  used  in  class  II  blood 
banking  tests  that  require  special 
controls  to  provide  a  reasonable 
assurance  of  safefy  and  effectiveness 
and  that  will  be  regulated  as  class  II 
devices.  The  regulation  represents  an 
incremental  regulatory  change  and  does 
not  preclude  future  regulatory  activify 
by  FTDA  or  other  Federal  or  professional 
groups  involved  in  oversight  of 
laboratory  activities  fixim  developing 
mechanisms  to  improve  the  qualify  of 
laboratory  practice  or  test  production. 
(Comment  11) 

Several  comments  objected  to  any 
FDA  regulation  of  ASR's.  One  of  these 
suggested  that  FDA  should  work  with 
HCFA  to  amend  HCFA's  regulation  of 
clinical  laboratories  if  changes  in 
current  regulation  of  home  brews  are 
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necessary,  claiming  that  FDA's 
regulation  in  this  area  would  only 
increase  the  administrative  costs  of 
medical  care.  Another  comment  stated 
that:  (a)  There  is  an  absence  of  safety  or 
effectiveness  concerns  in  ASR  use;  (b) 
regulating  ASR's  increases  the  burden 
on  FDA's  scarce  resources  and  facilities; 
(c)  CLIA  regulation  is  sufficient:  and  (d) 
the  proposed  rule  does  not  target  the 
party  best  suited  to  address  issues  of 
analytical  validity,  which  is  the 
laboratory  preparing  the  in-house  test. 
Another  comment  expressed  concern 
that  the  proposed  rule  encourages  in- 
house  production  of  ASR's.  Another 
comment  suggested  providing  guidances 
rather  than  regulating  by  rulemaking. 

FDA  disagrees  with  these  comments. 
FDA  intends  that  this  Rnal  rule, 
developed  with  input  from  HCFA  and 
QX^,  complement  existing  regulations 
isstied  under  CLIA.  FDA's  rule 
establishes  a  basic  requirement  that 
manufacturers  of  ASR's  for  use  in 
clinical  laboratories  comply  with 
appropriate  CGMP's.  CCMP  procedures 
and  controls  are  designed  to  ensure  high 
quality  devices.  FDA  believes  that  high 
quality  ASR's  are  likely  to  lower  costs 
of  developing  and  maintaining  test 
systems  at  individual  laboratory  sites 
and  to  decrease,  rather  than  increase, 
total  medical  costs. 

FDA  regards  regulating  ASR's  using 
general  controls  and  exempting  them 
from  the  premarket  notiRcation 
requirements  as  a  minimal  burden  and 
an  appropriate  level  of  regulation  for 
devices  that  pose  less  safety  or 
effectiveness  concerns  than  devices 
marketed  as  test  systems  or  test  kits.  In 
keeping  with  this  approach,  this  rule 
addresses  quality  and  identity  of  the 
ASR's  and  does  not  address  analytic 
validity  of  the  devices.  FDA  does  not 
expect  this  regulation  to  independently 
increase  efforts  by  laboratories  to 
develop  ASR's  in-house.  FDA  believes 
that  the  in-house  development  of  ASR's 
is  driven  by  research  goals,  and  is  not 
a  practice  diat  grows  in  response  to 
regulatory  efforts.  Finally,  while  it  may 
be  necessary  for  FDA  to  develop 
guidances  concerning  ASR's  in  the 
future.  FDA  believes  that  establishing  a 
classification  for  ASR's  through 
rulemaking  is  the  appropriate 
mechanism  to  ensure  consistent 
regulation  of  these  devices  for  their 
manufacturers  and  users. 

(Comment  12) 

One  comment  suggested  that  the 
Panel's  recommendation  would  unfairly 
burden  the  manufacturer  of  the  ASR  and 
that  the  clinical  laboratory  was  the  best 
party  to  ensure  that  the  appropriate 
restraints  are  placed  on  interpretation  of 


a  diagnostic  test  through  a  disclaimer 
provision.  . 

FDA  agrees  in  part  with  the  comment. 
FDA  intends  to  minimize  the  regulatory 
burden  on  ASR  manufoctiuers  by 
regulating  most  ASR's  as  class  I  devices 
exempt  from  premarket  notification. 
The  final  rule  requires  that  a  disclaimer 
be  appended  to  the  test  report  by  the 
laboratory  that  uses  the  ASR.  That 
state&ent  will  inform  the  ordering 
practitioner  that:  "This  test  was 
developed  and  its  performance 
characteristics  determined  by 
(Laboratory  Name).  It  has  not  been 
cleared  or  approved  by  the  U.S.  Food 
and  Drug  Administration."  The 
statement  would  not  be  applicable  or 
required  when  test  results  are  generated 
using  die  test  that  was  cleared  or 
approved  in  conjimction  with  review  of 
the  class  11  or  III  ASR 
(Comment  13) 

One  comment  expressed  concern 
about  regulating  the  ASR  ingredient, 
rather  than  the  final  test  product, 
claiming  that  most  clinical  laboratories 
will  not  establish  the  clinical 
performance  of  a  diagnostic  product  via 
properly  controlled  and  population 
representative  clinical  trials. 

FDA  understands  the  concern  raised 
by  this  comment  but  disagrees  that 
regulation  of  ASR's  will  not  be  useful 
and  that  regulation  of  all  in-house 
developed  tests  is  appropriate  at  this 
time.  As  discussed  previously,  FDA  has 
concluded  that  its  regulation  of  ASR's 
will  contribute  to  consistency  and 
quality  in  their  manufacture  and  that 
the  requirement  that  the  laboratory 
using  the  ASR  explain  the  regulatory 
status  of  the  test  in  which  it  was  used 
will  increase  the  information  available 
to  physicians  ordering  these  tests. 
Development  of  in-house  laboratory 
tests  is  a  complex  process  in  which 
diagnostic  performance  may  be  assessed 
either  through  the  medical  practice 
associated  with  a  given  laboratory  or 
scientific  literature.  Although  the  types 
of  trials  performed  in  support  of  these 
tests  are  likely  to  be  variable, 
laboratories  will  be  responsible  for  both 
the  quality  and  interpretation  of  results 
generated  from  these  tests. 

(Comment  14) 

One  comment  questioned  whether 
FDA  has  the  resources  to  require  CCMP 
compliance  from  all  ASR  manufacturers 
and  prevent  the  inappropriate  use  of 
"research  use  only"  labeling. 

FDA  believes  it  does  have  resources  to 
enforce  the  requirements  established  by 
this  regulation.  The  regulation  requires 
all  ASR  manufacturers  to  follow  general 
controls  and,  as  with  other  FDA 
regulations,  it  is  primarily  the 
responsibility  of  the  manufacturer  to 


comply  with  the  regulations  pertaining 
to  ASR's.  FDA  intends  to  monitor  the 
level  of  compliance  through  inspections 
and,  where  necessary,  take  enforcement 
actions.  FDA  also  expects  that  the 
clinical  laboratory  and  physician 
community  will  join  manufacturers  in 
encouraging  compliance;  laboratories 
piuchasing  these  ASR's  and  physicians 
ordering  tests  using  these  ASR's  vnll 
now  expect  them  to  be  produced 
consistently  in  accordance  with 
appropriate  CGMP's. 
(Comment  15) 

One  comment  suggested  regulating 
the  ASR  by  the  same  classification  as 
the  final  assay. 

FDA  disagrees  with  this  comment.  A 
single  class  I  ASR  may  be  potentially 
used  in  multiple  different  versions  of  a 
final  assay,  which  are  developed  and 
run  by  individual  clinical  laboratories. 
Basing  the  regufation  of  every  class  I 
ASR  on  the  final  assay  developed  and 
run  by  individual  clinical  laboratories, 
therefore,  would  be  problematic.  FDA 
believes  that  existing  mechanisms  for 
laboratory  oversight  under  the  mandate 
of  CLIA  are  sufficient  in  most  cases  to 
assure  proper  test  control. 
(Comment  16) 

One  comment  requested  information 
on  how  the  proposed  rule  relates  to  the 
inmumohistochemical  (IHC)  regulation 
and  the  definition  of  IHC's,  the 
Compliance  Policy  Guide  (CPG)  for  the 
Distribution  of  Research  and 
Investigational  Use  Products,  and  other 
classification  actions  ciurently 
underway. 

Depending  on  their  labeling  and 
intended  use,  devices  for  use  as  IHC 
stains  could  be  marketed  under  a  variety 
of  options.  When  an  IHC  is  developed 
as  a  kit  or  system  for  "in  vitro  diagnostic 
use"  (with  a  proposed  intended  use, 
indications  for  use,  instructions  for  use, 
and  performance  characteristics),  it 
would  be  subject  to  review  as  a  class  I, 
n,  or  ni  device  according  to  intended 
use  as  outiined  in  the  proposed  IHC 
regulation  (61  FR  30197,  June  14, 1996). 
When  an  IHC  is  developed  and 
marketed  as  an  ASR  (intended  for  ASR 
use  only,  with  no  instructions  for  use, 
and  no  defined  performance 
characteristics),  it  would  be  subject  to 
general  controls  and  restrictipns 
established  by  this  final  regulation  but 
would  be  exempt  from  premarket 
review.  When  an  IHC  is  developed  and 
used  only  for  "research  use"  or 
"investigational  use,"  it  would  be 
subject  to  appropriate  labeling  only  with 
no  requirement  for  premarket  review  or 
compliance  with  the  general  controls  or 
restrictions  of  this  ASR  regulation. 

In  August  of  1992,  FDA  invited 
comment  on  a  draft  CPG  entitled 
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"Conunercialization  of  Unapproved  In 
Vitro  Diagnostic  Devices  Labeled  for 
Research  and  Investigation,"  which  was 
intended  to  clarify  the  regulation  of 
devices  "for  research  use"  or  "for 
investigational  use"  and  to  describe 
FDA's  enforcement  policy  concerning 
research  or  investigational  IVD's  that  are 
being  illegally  commercialized  for 
diagnostic  or  prognostic  purposes.  Any 
final  CPG  issued  on  this  subject  will  be 
consistent  with  the  ASR  regulations. 
(Comment  17) 

One  comment  recommended  that 
FDA  create  a  task  force  to  assist  FDA  in 
further  delineating  and  defining  issues 
raised  in  the  proposed  rule. 

FDA  believes  tnat  the  comments 
submitted  in  response  to  the  proposed 
rule  provide  the  assistance  FDA  sought 
in  delineating  and  defining  the  issues 
raised  in  the  proposed  rule  and  believes 
that  it  is  unnecessary  to  institute  an 
additional  procedure  at  this  time  to 
address  these  issues.  Where  products 
pose  new  or  unusual  risks,  FT)A  may 
seek  assistance  in  classifying  the 
products. 

C.  Adverse  Event  Reporting 

(Comment  18) 

One  comment  objected  to  the 
requirement  that  the  ASR  supplier  be 
required  to  report  adverse  events  and 
asserted  that  it  would  add  an 
uimecessary  step  to  the  reporting 
process  because  ASR  suppliers  depend 
on  the  clinical  laboratory  to  inform 
them  of  the  occurrence  of  an  adverse 
event. 

FDA  disagrees  with  this  comment. 
This  requirement  is  consistent  with  the 
medical  device  reporting  regulations  in 
part  803,  which  require  device  user 
facilities  and  manufacturers  to  report 
deaths  and  serious  injuries  to  which  a 
device  has  or  may  have  caused  or 
contributed,  and  to  establish  and 
maintain  an  adverse  event  file.  Under 
these  regulations,  the  burden  for 
reporting  adverse  events  is  shared  by 
both  health  care  providers  and 
manufacturers.  If  a  number  of  events 
become  associated  with  a  particular 
ASR,  it  is  the  manufacturer  who  is 
likely  to  be  in  the  best  position  to 
investigate  the  cause  of  the  adverse 
events  and  to  take  corrective  action,  if 
necessary. 

D.  ASR  Definition  in  §  864.4020(a) 

(Comment  19) 

One  comment  expressed  concern  that 
the  proposed  definition  of  ASR's  would 
adversely  impact  basic  research,  noting 
that  it  included  every  polyclonal  or 
monoclonal  antibody  specific  to  a 
human  antigen  and  every 
oligonucleotide  primer  used  in 


polynerase  chain  reaction  (PCR),  reverse 
transcription  or  labeled  for  use  in 
detecting  hybridization,  including  those 
whose  primary  or  entire  use  is  in  basic 
research. 

FDA  does  not  intend  to  have  this 
r^ulation  apply  to  basic  research  and 
has  amended  the  definition  of  ASR 
§  864.4020(a)  to  clarify  that  the 
regulation  applies  only  to  reagents 
intended  for  use  in  a  diagnostic 
application. 
(Comment  20) 

One  comment  would  add  the  term 
"ligand"  to  the  proposed  ASR 
definition,  stating  it  is  the  ligand  which 
binds  to  the  categories  of  materials  that 
are  proposed  to  be  within  the  ASR 
definition.  Two  comments  would  add 
"diagnostic"  to  the  definition  to  clarify 
that  an  ASR  is  only  intended  for 
diagnostic  use.  One  comment  suggested 
amending  the  ASR  definition  to  read 
"specific  binding  or  chemical  reaction," 
noting  that  binding  between  ASR's  and 
analytes  is  often  through  physical 
means  and  that  ASR's  may  also  react 
chemically  with  analytes. 

FDA  agrees  with  the  suggested 
clarifications  and  has  modified  the 
definition  accordingly. 
(Comment  21) 

One  comment  stated  that  the  chemical 
or  biological  source  of  a  reagent  should 
not  preclude  it  from  being  identified  as 
an  ASR 

FDA  agrees  with  this  conunent  and 
believes  that  the  definition  of  ASR's 
supports  this  concept. 

E.  Blood  Supply 

(Comment  22)  - 

Two  comments  supported  the 
regulations  of  ASR's  used  in  tests  « 

intended  to  safeguard  the  blood  supply 
as  class  III  devices. 

FDA  agrees  with  these  comments  and 
will  continue  to  classify  ASR's  used  in 
tests  intended  to  safeguard  the  blood 
supply  as  class  m  devices  because  of  the 
serious  health  risks  associated  with 
their  use  in  that  setting.  As  discussed 
previously,  ASR's  used  in  tests  that 
previously  have  been  classified  in  class 
n,  will  be  class  II,  rather  than  class  III. 
ASR's  and  tests  using  ASR's  that  meet 
the  definition  of  a  biologic  remain 
subject  to  licensure  under  the  PHS  Act. 
(Comment  23) 

One  conunent  questioned  whether  it 
is  consistent  to  apply  class  II  or  III  and 
other  regulatory  requirements  to 
manufacturers  of  ASR's  used  in  blood 
banking  tests  and  suggested  it  would  be 
more  appropriate  to  have  the  regulatory 
focus  bis  on  the  developer  of  the  in- 
house  assay. 

Although  FDA  has  concluded  that 
class  I  is  an  appropriate  classification 


for  most  ASR's.  FDA  believes  that 
regulation  of  the  blood  supply  requires 
maximum  assurance  of  safefy,  and  that 
ASR's  used  in  tests  intended  to 
safeguard  the  blood  supply  require  a 
diffisrent  and  more  stringent  level  of 
control.  Accordingly,  ASR's  used  for 
tests  that  are  intended  to  assure  the 
safefy  of  the  blood  supply  will  be 
reviewed  in  association  with  the  test 
that  is  going  to  incorporate  that  ASR. 
The  concern  of  the  comment  is 
addressed,  therefore,  because  the  test 
will  be  reviewed  in  order  to  establish 
that  the  ASR  can  be  used  safely  and 
affiectively.  FDA's  Center  for  Biologic 
Evaluation  and  Research  (CBER)  will 
continue  to  take  the  lead  in  the  review 
of  such  products  and  should  be  the 
point  of  contact  for  manufacturers  of 
ASR's  that  are  intended  to  be  used  in 
tests  relating  to  the  safety  of  the  blood 
supply.  These  tests  remain  subject  to 
licensure  under  the  PHS  Act 
(Comment  24) 

One  comment  expressed  concern  that 
labeling  test  results  using  ASR's  as  not 
having  been  reviewed  by  FDA  would 
restrict  the  use  of  valuable  reagents  used 
in  immunohematology  euid  suggested 
that  the  regulation  of  blood  bank/ 
immunohematology  tests  be  specifically 
addressed  by  a  panel  of  expert 
serologists. 

FDA  does  not  believe  that  the 
situation  suggested  by  the  comment  is 
likely  to  occur.  CBER  has  not  licensed 
any  biologic  that  is  used  in  tests 
intended  to  safeguard  the  blood  supply 
without  reviewing  and  approving  the 
test  that  will  incorporate  that  biologic. 
This  policy  will  not  be  affected  by  this 
final  rule.  Under  this  policy,  an  ASR 
should  not  be  incorporated  into  a  home 
brew  test  designed  to  protect  the  safety 
of  the  blood  supply  unless  that  test  has 
been  approved  by  FDA  or  is  being 
investigated  imder  an  effective 
investigational  new  drug  application. 
Because  these  ASR's  would  only  be 
used  in  association  with  tests  that  have 
already  been  approved,  the  disclaimer 
would  not  be  applicable  or  required 
when  test  results  are  generated  using  the 
test  that  was  cleared  or  approved  in 
conjunction  with  review  of  the  class  II 
or  in  ASR. 

F.  Certification 

(Comment  25) 

Several  comments  recommended  that 
FDA  not  require  ASR  suppliers  to 
certify  that  sales  comply  with  the 
proposed  sale  restrictions,  claiming  that 
such  certification  would  be  a 
recordkeeping  burden. 

These  comments  appear  to  have 
misread  the  rule.  There  was  no 
certification  requirement  in  the 
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proposed  ASR  regulation  and  none  has 
been  included  in  the  final  rule.  The  ASR 
rule  does  not  require  ASR  suppliers  to 
certify  that  sales  comply  with  the 
proposed  sale  restrictions. 

G.  CGMPs 

(Comment  26) 

Several  comments  objected  to  the 
application  of  CXIMP's  where  ASR's  are 
rare  reagents  made  only  once  or  so 
infrequently  that  CGMP's  cannot  be 
properly  applied,  or  where  ASR's  are 
reagents  made  in  an  academic  or 
research  setting,  or  by  very  small 
companies.  One  comment  suggested 
that  acceptance  specifications 
developed  by  individual  laboratories  for 
key  ingredients  and  test  performance 
criteria  would  determine  an  individual 
laboratory's  standard  for  acceptability 
for  manufacturing  those  ASR's. 

In  response  to  these  comments.  FDA 
notes  that  manufacturers  are  not 
required  to  follow  CCMP's  for  reagents 
made  and  used  within  academic  or 
research  settings.  For  rare  or 
infrequently  made  ASR's,  FDA  intends 
to  apply  only  those  provisions  of  the 
CGMP's  as  are  appropriate  to  ensure  the 
quality  and  purity  of  the  ASR's  being 
marketed  for  clinical  applications. 
However,  the  size  of  a  company  that 
commercially  nurkets  ASR's  will  not 
exempt  that  manufacturer  from 
compliance  with  eppropriate  CGMP's. 

H.  Economics 

(Comment  27) 

One  comment  stated  that  carefully 
controlled  and  documented 
performance  of  IVD  tests  will  curb 
medical  care  costs  by  contributing  to 
more  specific  diagnosis  and  more 
selective  patient  management.  This 
comment  suggested  that  FDA's 
regulation  of  ASR's  is  not  stringent 
enough  and  that  FDA  should  regulate 
in-house  developed  tests  the  same  way 
FDA  regulates  other  IVD's. 

FDA  believes  that  applying  general 
controls  to  the  majori^  of  ASR's  used 
to  develop  in-house  tests  is,  in 
conjunction  with  CLIA  certification  of 
the  laboratory,  the  appropriate  degree  of 
regulatory  control.  As  discussed 
previously,  FDA  appreciates  the 
concerns  that  have  been  raised  about  in- 
house  developed  tests  that  are  not 
reviewed  independently.  If  future 
developments  in  laboratory  technologies 
or  marketing  of  in-house  developed  tests 
indicate  that  additional  regulation  is 
necessary  to  provide  an  appropriate 
level  of  consumer  protection,  FDA  may 
reevaluate  whether  additional  controls 
over  in-house  developed  tests  are 
warranted. 
(Comment  28) 


Several  comments  expressed  concern 
that  the  proposed  regulations  will 
increase  the  cost  of  diagnostic  tests  and/ 
or  decrease  the  availability  of  those 
reagents  that  are  low  use/low  revenue 
products.  The  comments  suggested  that 
large  companies  will  pass  along  the 
increased  costs  to  consumers  and  that 
small  companies  will  be  unable  to 
comply  because  the  cost  is  prohibitively 
expensive.  A  comment  also  questioned 
what  the  regulatory  impact  would  be  on 
a  clinical  laboratory  that  both 
manufectures  the  ASR  and  uses  the  ASR 
in  an  in-house  test. 

FDA  believes  that  the  ASR  regulations 
are  a  minimal  regulatory  burden  and 
should  improve  the  assurance  of  quality 
for  purchasers  of  ASR's  for  use  in  test 
development  without  significantly 
increasing  costs.  In  response  to  the 
concern  that  this  regulation  will 
eliminate  the  manufacture  of  low  use 
ASR's,  FDA  notes  that  it  has  recently 
published  regulations  for  humanitarian 
device  exemption  procedures  (61  FR 
33232.  June  26.  1996)  which  could  be 
applied  to  low  use/low  revenue 
products  to  prevent  disruption  of  this 
important  market.  As  explained 
previously,  ASR's  developed  in-house 
and  not  marketed  to  other  laboratories 
generally  would  not  be  subject  to  the 
ASR  requirements  established  under  the 
final  rule.  However,  as  noted 
previously,  ASR's  and  tests 
incorporating  ASR's  that  meet  the 
definition  of  a  biologic  that  are  intended 
to  protect  the  blood  supply  will  remain 
subject  to  licensure  under  the  PHS  Act. 

/.  Sa7es  Restriction  to  CLIA  Regulated 
Laboratories  That  Perform  High 
Complexity  Testing 

(Comment  29) 

One  comment  objected  to  the 
restriction  of  sales  of  ASR's  to  CLIA 
laboratories  that  perform  high 
complexity  testing,  stating  that  sxich 
laboratories  may  lack  training  and/or 
experience  in  such  tests.  The  comment 
suggested  that  the  sale  of  ASR's  should 
be  restricted  to  a  laboratory's  area  of 
testing,  rather  than  complexity  of 
testing.  Another  comment  stated  that 
CLIA '88  does  not  provide  assurance  of 
safety  and  efficacy  of  tests  because  it 
does  not  require  assessment  of  a  test's 
clinical  validity  or  utility.  Several 
comments  supported  the  proposed 
restriction  of  sales  to  laboratories 
qualified  to  perform  high  complexity 
testing  under  CLIA  because  CLIA 
established  minimum  standards  for 
proficiency  testing,  quality  assurance, 
qualiw  control,  and  personnel. 

FDA  believes  that  restriction  to  a 
laboratory  regulated  under  CLIA  or 
comparable  laws  regulating  Veterans 
Afiiairs  laboratories  as  qualified  to 


perform  high  complexity  testing  will 
ensure  that  these  devices  are  handled  in 
a  setting  that  complies  with  the  most 
stringent  Federal  regulatory  standards 
for  laboratory  practice.  FDA  believes 
that  these  laboratory  practice  standards 
are  a  more  appropriate  regulatory 
distinction  than  areas  of  speciality, 
which  may  often  overlap  and  are 
difficult  to  define. 

FDA  recognizes  that  CLIA  does  not 
require  laboratories  to  assess  the  clinical 
validity  of  in-house  developed  tests.  Nor 
do  FDA's  ASR  regulations  address  the 
clinical  validity  of  these  tests.  The 
purpose  of  restricting  the  sale  of  ASR's 
to  laboratories  qualified  to  perform  high 
complexity  testing  under  CLIA  is  to 
make  certain  that  these  devices  are 
being  handled  by  individuals  whose 
training  and  experience  are  likely  to 
assure  the  safe  and  effective  use  of  the 
ASR's  themselves.  FDA  currently 
believes  that  regulating  the  active 
ingredients  of  in-house  developed  tests 
should  provide  an  appropriate  level  of 
regulation  to  protect  the  public  health. 
However,  the  ASR  regulations  do  not 
preclude  FDA  or  other  Federal  agencies 
from  taking  other  measures  authorized 
by  law  to  assure  assessment  of  a  test's 
clinical  validity  or  utility  if  such 
measiires  are  needed.  As  stated 
previously,  at  a  futiire  date,  FDA  may 
reevaluate  whether  additional  controls 
over  the  in-house  tests  are  warranted  to 
provide  an  appropriate  level  of 
consumer  protection. 

(Comment  30) 

One  comment  asked  how  ASR 
manufacturers  can  identify  laboratories 
qualified  to  perform  high  complexity 
testing  and  whether  ASR  suppliers 
would  be  required  to  re-assess  a 
laboratory's  classification  on  an  aniiUal 
basis. 

The  ASR  regulations  require  ASR 
manufacturers  to  label  and  market 
ASR's  appropriately.  FDA  is  allowing 
manufacturers  and  suppliers  until 
November  23, 1998  to  deplete  their 
current  stock  of  lables  before  requiring 
compliance  with  the  labeling 
requirements.  While  the  ASR 
regulations  do  not  require  ASR 
suppliers  to  certify  sales  to  laboratories 
qualified  to  perform  high  complexity 
testing,  such  voluntary  certification 
programs  may  be  one  way  to  ensure 
proper  marketing  of  ASR's.  Information 
concerning  whether  a  particular 
laboratory  is  qualified  to  perform  high 
complexity  testing  may  be  obtained  by 
calling  the  State  survey  agency  in  the 
State  where  the  laboratory  is  located. 

(Comment  31) 

Two  comments  stated  that  CLIA  does 
not  certify  or  regulate  European  clinical 
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laboratories.  The  comments  suggested 
that,  in  foreign  countries,  ASR's  be  sold 
in  accordance  with  the  laws  of  that 
country. 

FDA  agrees  and  does  not  expect  the 
ASR  regulations  to  affect  the  marketing 
of  ASR's  to  laboratories  or  suppliers  in 
foreign  countries. 

/.  Research 

(Comment  32) 

One  comment  asked  whether  ASR's 
could  be  sold  to  universities  doing  pure 
research,  and  if  so,  would  such  ASR's 
require  a  separate  research  use  only 
(RUO)  label. 

ASR's  can  be  sold  to  universities 
doing  research  and  FDA  has  amended 
809.30  to  clarify  this  point.  ASR's  and 
products  labeled  "for  in  vitro  diagnostic 
use"  can  be  used  for  research  purposes 
so  an  additional  label  would  not  be 
necessary  in  those  circumstances. 
However,  products  that  have  not  been 
manufactured  in  accordance  with 
CGKtP's  and  are  labeled  "for  research 
use  only"  cannot  be  marketed  under  the 
ASR  classification  or  used  by 
laboratories  to  develop  clinical 
diagnostics. 

K.  Contagioas  Fatal  Diseases 

(Comment  33) 

Two  comments  supported  the 
regulation  of  ASR's  used  in  tests 
intended  for  use  in  the  diagnosis  of 
potentially  fatal  contagious  diseases  as 
class  in  devices.  Several  comments 
objected  to  classifying  such  ASR's  as 
class  m,  stating  that:  (a)  Stricter 
regulation  will  impair  the  ability  of  the 
clinical  laboratories  to  respond  rapidly 
to  outbreaks  of  new  or  emerging 
infectious  diseases,  (b)  the  patient 
population  is  small,  (cj  the  proposed 
regulation  of  other  ASR's  provides 
stifficient  regulation,  and  (d)  it  will 
cause  confusion  in  a  variety  of 
situations,  for  instance,  where  the 
disease  typically  is  not  fatal,  but 
occasionally  may  cause  fatalities,  or 
where  an  ASR  may  be  used  for  multiple 
purposes,  ranging  from  screening 
procedures  to  monitoring  treatment  or 
progression  of  disease,  or  where  an  ASR 
is  used  for  the  diagnosis  of  both 
infectious  and  noninfectious  diseases. 
One  comment  suggested  that  it  would 
be  more  appropriate  to  require 
premarket  notification  for  these  ASR's 
or  to  regulate  them  as  class  n  devices 
that  require  premarket  notification  and 
special  controls,  rather  than  classify 
these  ASR's  as  class  III. 

FDA  does  not  believe  that  regulating 
this  limited  category  of  ASR's  as  class 
in  devices  will  conftise  the  industry  or 
interfere  with  laboratory  development  of 
tests.  ASR's  will  be  identified  as  class  in 


devices  only  when  they  are  intended  to 
be  used  either  in  tests  that  establish  or 
safeguard  the  safety  of  the  blood  supply 
or  in  tests  that  diagnose  contagious  fatal 
diseases  when  prompt,  accurate 
diagnosis  can  mitigate  risks  to  the 
public  health.  Examples  of  the  diseases 
that  meet  these  requirements  are  HIV/ 
AIDS  and  tuberculosis.  The  ASR's  used 
in  tests  that  diagnose  such  conditions 
pose  unique  risks  because  of  the 
substantial  clinical  and  public  health 
impact  of  the  information  generated  by 
these  tests.  The  agency  has  concluded, 
therefore,  that  class  m  controls  are 
appropriate. 

'The  agency  does  not  believe  that  the 
application  of  these  controls  will 
hamper  the  development  of  accurate 
tests  to  respond  to  new  conditions.  FDA 
has  in  place  procedures  to  expedite 
review  of  products  when  a  device  ofiiers 
a  potential  for  clinically  meaningful 
benefit  as  compared  to  the  existing 
alternatives  or  when  the  new  medical 
device  promises  to  provide  a  significant 
advance  over  currenUy  available 
modalities.  FDA  also  has  issued 
procediues  for  obtaining  a  humanitarian 
device  exemption  (HDE)  to  encourage 
the  discovery  and  use  of  devices 
intended  to  benefit  patients  in  the 
treatment  or  diagnosis  of  diseases  or 
conditions  that  affect  or  are  manifested 
in  fewer  than  4,000  individuals  in  the 
United  States.  Therefore  the  agency 
does  not  expect  that  this  regulation  will 
impair  the  ability  of  clinical  laboratories 
to  develop  useful  tests. 

L.  Genera!  Purpose  Reagent  in  21  CFR 
864.4010 

(Comment  34) 

Several  comments  agreed  with  the 
proposed  amendment  of  the  definition 
of  general  purpose  reagents,  stating  that 
it  clarifies  the  distinction  between 
general  purpose  reagents  and  ASR's. 

FDA  agrees  with  tnese  comments. 
(Comment  35) 

One  comment  claimed  that  ASR's  are 
analogous  to  general  purpose  reagents 
because  both  are  building  blocks 
utilized  in  the  development  of  home 
brews  and  are  sold  to  clinical 
laboratories  with  no  analjrtical  or 
performance  claims.  The  comment 
believed,  therefore,  that  all  ASR's 
should  be  class  I  devices,  exempt  from 
premarket  notification  and  CCMP's, 
except  for  record-keeping  and  complaint 
files.  The  comment  suggested  that  a  first 
logical  step  would  be  to  require 
registration  and  listing  for  ASR's  before 
-deciding  v/hat  other  regulatory 
requirements  are  needed. 

FDA  disagrees  with  this  comment  and 
notes  that  registration  and  listing  are 
required  for  ASR's  that  are  sold  to 


clinical  laboratories  under  this 
regulation.  FDA  believes  that  ASR's  are 
distinguishable  bom  general  purpose 
reagents  because  they  are  more  complex 
and  have  an  implied  intended  use  as  the 
active  ingredient  for  in-house  developed 
tests.  FDA  has  concluded,  therefore,  that 
ASR's  merit  a  more  stringent  level  of 
regulation  than  that  currently  applied  to 
general  purpose  reagents. 

M.  Labeling 

(Conmient  36) 

One  comment  stated  that  the  ASR 
supplier  should  only  be  re8]>onsible  for 
statements  made  on  the  ASR  labeling 
because  the  ASR  manufacturers  have  no 
control  over  a  clinical  laboratory's 
acceptance  criteria  for  reagents.  Another 
comment  stated  that  the  proposed  label 
only  goes  to  the  identity  and  purity  of 
the  ASR  and  does  not  provide  any 
directions  for  use,  which  would  be 
desirable  if  the  goal  is  to  provide  some 
regulation  of  in-house  assays. 

The  agency  agrees  that  the  ASR 
supplier  can  only  be  responsible  for 
statements  made  in  the  ASR  labeling. 
FDA  disagrees  that  the  ASR  labeling 
should  include  additional  information. 
FDA  believes  the  labeling  required  by 
the  final  rule  communicates  data  that 
are  appropriate  and  useful  to 
laboratories  creating  in-house  tests  and 
also  will  establish  regulatory 
consistency  for  all  manufacturers  of 
ASR's  who  seek  to  market  their 
products  to  laboratories.  Directions  for 
use  are  not  included  in  these  labels 
because  the  laboratory  producing  the 
test,  not  the  manufacturer  of  the 
ingredients,  is  accountable  for  the  use  of 
the  ingredient.  As  mentioned  earlier,  the 
focus  of  the  rule  is  to  provide  regiUation 
of  the  ASR's,  not  to  oversee  the 
development  of  in-house  testing. 
(Comment  37) 

One  comment  stated  that  promotional 
materials  need  to  be  regulated 
consistenUy  with  approved  labeling,  so 
that  the  purchaser  can  assess  differences 
in  product  characteristics  between 
different  suppliers. 

FDA  agrees  with  this  comment  and 
requires  promotional  materials  to  be 
consistent  with  appropriate  labeling.  In 
addition,  under  section  502(q)  of  the  act 
(21  U.S.C.  352{q)),  a  restricted  device  is 
misbranded  if  its  advertising  is  false  and 
misleading  in  any  particular.  §  809.10(e) 
delineates  which  product  characteristics 
ASR  labeling  must  address. 
(Comment  38) 

One  comment  proposed  that  products 
that  are  intended  for  use  in  diagnostic 
assays  should  be  labeled  with  that 
intended  use  but  that  all  reagents 
should  be  freely  available  for  basic 
research. 
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FDA  agrees  with  this  commeot. 
Products  labeled  "analyte  specific 
reagent"  or  "for  in  vitro  diagnostic  use" 
would  not  be  precluded  firom  use  by 
research  laboratories  for  research 
purposes.  (See  comment  32  of  section 
mj.  of  this  document) 
(Comment  39) 

One  comment  firom  a  manufacturer 
doing  business  in  the  European 
community  suggested  labeling  ASR's 
"for  research  use"  and  defining  that  use, 
as  do  the  Europeans,  to  include  any 
reagent  product  not  intended  for  a 
specific,  well-defined  diagnostic 
application.  The  comment  claimed  that 
products  labeled  "for  in  vitro  diagnostic 
use"  are  required  to  include  instructions 
for  use  in  Europe  while  the  proposed 
ASR  regulation  does  not  allow 
instructions  for  use.  The  comment 
claimed  that  the  conflicting  labeling 
regulations  would  restrict  the  ability  of 
small  manufacturers  to  compete  in  the 
global  market  and  suggested  that  FDA 
not  require  the  products  be  labeled  "for 
in  vitro  diagnostic  use."  Another 
comment  suggested  that  FDA  should 
provide  a  "safe  harbor"  for  ASR 
suppliers  of  the  research  community, 
and  allow  such  ASR  suppliers  to  label 
the  products  "not  intended  for  use  in 
diagnostic  tests." 

FDA  is  interested  in  working  vriih 
international  groups  to  harmonize 
labeling  whenever  such  changes  are 
practical  and  possible.  FDA  has 
modified  §  809.10(e)(9)  to  require  the 
label  to  read  "analyte  specific  reagent" 
and  has  amended  the  definition  of  ASR 
to  clarify  that  ASR's  are  intended  for  use 
in  a  diagnostic  application.  FDA 
believes  these  changes  will  address  the 
potential  problems  raised  by  the 
comments. 

N.  Section  a09.10(e) 

(Comment  40) 

One  comment  recommended  that 
§  809.10(e)  be  clarified  to  indicate  that 
labeling  of  ASR's  may  also  include 
information  concerning  expiration  date, 
chemical/molecular  composition, 
nucleic  acid  sequence,  binding  affinity, 
cross-reactivities,  and  interference  with 
substances  of  known  clinical 
significance. 

FDA  agrees  «rith  this  comment  and 
has  modified  §  809.10(e)  accordingly. 

O.  Section  809.10(e)(9) 

(Comment  41) 

Two  comments  would  add  to 
§  809.10(e)(9)  the  following:  "For 
analyte  specific  reagent  use  only," 
claiming  it  is  consistent  with  the 
investigational  and  research  use  labeling 
for  IVD's  and  that  it  clarifies  the  ASR's 
regulatory  status. 


FDA  generally  agrees  with  these 
comments  and  has  amended  the 
labeling  regulation  to  reflect  that  the 
products  are  for  use  as  analyte  specific 
reagents.  Because  these  ASR's  can  also 
be  used  for  research  purposes,  the 
regulation  requires  the  label  to  read 
"Analyte  Specific  Reagent,"  rather  than 
"For  ainalyte  specific  reagent  use  only." 
(Comment  42) 

One  comment  would  add  to 
§  809.10(e)  the  following  for  reagents 
not  intended  for  diagnostic  use:  "For 
laboratory  research  use  only.  C^tmON: 
Not  for  diagnostic  use.  The  safety  and 
efficacy  of  this  product  in  diagnostic  or 
other  clinical  uses  has  not  been 
established." 

FDA  declines  to  amend  the  ASR 
labeling  regulation  to  include  this 
language.  FDA  believes  it  would  be 
confusing  to  have  a  requirement  not 
applicable  to  ASR's  but  applicable  to 
"research  use"  reagents  in  this  section. 
The  ASR  regulations  are  intended  to 
complement  and  be  consistent  with 
existing  regulations.  Regulations 
governing  the  labeling  of  research  use 
only  products  are  codified  at 
§  809.10(c). 

P.  SecUon  809.30(b) 

(Comment  43) 

One  comment  recommended  adding 
the  following  to  §  809.30(b)(3): 
"educational,  academic  and  other 
research  laboratories  and  nonclinical 
laboratories,"  stating  it  would  minimize 
confusion  and  avoid  the  need  for 
double-labeling  of  ASR's  sold  for 
diagnostic  and  research  use.  Another 
comment  suggested  that  FDA  add 
university  and  Government  laboratories 
that  are  performing  basic  research  to 
§  809.30(b)(3). 

FDA  has  amended  the  regulation  to 
include  laboratories  performing  research 
as  an  example  of  organizations  that  use 
the  reagents  to  make  tests  for  purposes 
other  than  providing  diagnostic 
information  to  patients  and 
practitioners.  As  discussed  previously, 
double  labeling  of  ASR's  sold  for  both 
diagnostic  and  research  use  will  not  be 
necessary. 

(Comment  44) 

One  comment  recommended  directing 
the  restrictions  of  §  809.30  to  the  users 
of  ASR's  rather  than  the  sellers  of  ASR's 
by  amending  §  809.30(b)  to  delete,  "sold 
to."  and  to  add,  "used  in  diagnostic 
applications  by." 

FDA  beUeves  the  concerns  expressed 
by  this  comment  have  been  addressed. 
Changes  made  in  the  final  regulation 
clarify  that  the  requirements  only  apply 
to  ASR's  used  in  diagnostic 
applications.  Section  520(e)  of  the  act 
provides  that  FDA  may  restrict  the  sale 
of  a  device  to  provide  a  reasonable 


assurance  of  safety  and  effectiveness  of 
the  device.  FDA  believes  that  the  sale 
restrictions  are  necessary  to  provide 
reasonable  assurance  of  the  safe  and 
effective  use  of  ASR's;  sale  is  restricted 
to  those  laboratories  that  have  the 
expertise  and  qualifications  to  use 
ASR's  to  develop  in-house  tests,  and  to 
assess  the  performance  of  the  ASR's.  As 
recommended  by  the  comment,  the  use 
of  the  ASR  by  the  laboratory  is  also 
being  restricted  because  such  use  must 
be  associated  with  a  disclaimer  when 
the  ASR  is  incorporated  by  the 
laboratory  into  a  test  that  has  not  been 
independently  reviewed  by  FDA. 

Q.  Section  809.30(d) 

(Comment  45) 

One  comment  suggested  more  fully 
defining  "identity  and  purity"  with 
regard  to  ASR's  to  include  source  imd 
method  of  acquisition. 

FDA  agrees  with  this  comment  and 
modified  identity  and  purity  in  §  809.30 
to  include  source  and  method  of 
acquisition. 

R.  Prescription 

(Comment  46) 

One  comment  objected  to  any 
distinction  between  assays  that  use 
ARS's  and  other  laboratory  tests  with 
respect  to  who  can  order  or  receive 
results.  The  comment  stated  that  (a) 
CLIA  requires  that  laboratories  follow 
state  laws  regulating  health  care 
providers  and  access  to  health  care 
testing  and  that  FDA  should  not 
preempt  such  state  requirements;  (b)  the 
implication  that  assays  developed  using 
ASR's  are  inherently  less  reliable  or 
harder  to  interpret  than  comparable 
laboratory  tests  is  unwarranted;  and  (c) 
such  a  restriction  is  the  regulation  of  the 
provision  of  laboratory  services,  which 
is  not  within  FDA's  jurisdiction. 

Other  comments  that  opposed  a 
prescription  use  requirement,  stated 
that:  (a)  The  ASR  manufacturer  does  not 
play  a  significant  role  in  determining 
the  claims  or  uses  of  ASR's;  (b)  there  are 
no  clear  reasons  for  the  requiremant;  (c) 
most  States  already  prohibit  laboratories 
from  reporting  results  directly  to 
patients;  (d)  it  is  unneeded  because  state 
regulation  makes  all  IVD  tests  that  are 
not  specifically  cleared  or  approved  for 
consumer  self  testing  de  facto 
prescription-use  devices;  (e)  tests  that 
contain  ASR's  as  ingredients  are  likely 
only  to  be  available  from  laboratories 
qualified  to  perform  high  complexity 
testing  under  CLIA  and  will  not 
ordinarily  be  available  for  consumer  self 
testing:  and  (f)  professionals  other  than 
physicians  should  also  be  allowed  to 
request  tests,  e.g.,  genetic  counselors 
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accredited  by  the  appropriate 
professional  society. 

One  comment  supported  the  idea  that 
the  use  of  tests  containing  ASR's  should 
require  a  physician's  order  because  the 
performance  characteristics  of  such  tests 
are  not  as  well  documented  as  OTC  tests 
that  have  been  reviewed  by  FDA. 

In  the  proposed  rule,  FDA  solicited 
comment  on  whether  tests  developed  by 
the  laboratories  using  ASR's  should  be 
made  available  only  on  order  of  a 
physician.  FDA  has  reviewed  the 
comments  and  has  decided  that  tests 
developed  by  laboratories  using  ASR's 
should  be  available  only  on  the  order  of 
a  physician  or  other  persons  authorized 
by  applicable  state  law  to  order  such 
tests.  FDA  disagrees  with  comments  that 
have  suggested  that  results  bom  in- 
house  assays  developed  using  ASR's  are 
no  different  from  other  IVD  test  results 
and  that  OTC  access  to  the  use  of  ASR's 
in  these  settings  does  not  raise  issues  of 
their  safety  and  effectiveness. 
Traditionally,  IVD  test  results  are 
evaluated  in  the  context  of  a  patient's 
history,  physical  examination  and  other 
sources  of  diagnostic  information.  In 
many  cases,  those  tests  are  approved  or 
cleared  by  FDA  and  their  performance 
criteria  have  been  established.  Despite 
that  review,  and  as  several  comments 
indicate,  a  professional  intermediary  is 
ordinarily  necessary  to  assure  that  the 
test  is  ordered  appropriately  and  results 
are  interpreted  effectively.  By  contrast, 
results  of  IVD  tests  using  ASR's  may  be 
particularly  difficult  for  lay  persons  to 
interpret  correctly  without  the  guidance 
of  a  physician  because  the  performance 
characteristics  of  the  individual  tests 
often  have  not  been  cleared  or  approved 
by  FDA. 

State  laws  vary  concerning  access  to 
in-house  developed  testing  but  FDA  has 
found  none  that  establish  an  affirmative 
right  for  consimiers  to  access  such 
testing  without  the  order  of  a  health  care 
professional.  Therefore,  although  FDA's 
regulations  would  preempt  different  or 
additional  State  laws  as  they  might 
apply  to  in-house  developed  testing, 
there  appear  to  be  no  conflicts  between 
the  final  rule  and  current  state 
requirements.  If  particular  situations 
subsequently  arise  that  raise  questions 
of  preemption,  FDA  notes  that  states 
may  request  an  advisory  opinion  from 
FDA  or  apply  for  exemptions  from  the 
Federal  regulations  under  section  510(k) 
of  the  act. 

Nor  does  FDA  agree  that  this 
restriction  is  an  unauthorized  intrusion 
into  the  provision  of  laboratory  services. 
FDA's  focus  is  on  safe  and  effective  use 
of  ASR's  and  FDA's  determination  that 
use  should  only  be  on  the  order  of  a 
qualified  health  professional  is 


consistent  with  its  authority  to  regulate 
medical  devices.  FDA  believes  that 
meaningful  interpretation  of  results 
based  on  use  of  ASR's  requires  the 
expertise  of  a  health  care  practitioner 
licensed  by  the  State  to  provide  a 
reasonable  assurance  of  the  safe  and 
effective  use  of  these  devices.  FDA  is 
concerned  that  OTC  access  to  results 
based  on  the  use  of  ASR's  would  require 
FDA  to  establish  more  stringent 
regulatory  controls  in  order  to  protect 
the  public  health.  However,  rather  than 
restricting  the  ordering  of  tests  using 
ASR's  to  physicians  only,  FDA  is 
broadening  that  category  to  include  all 
health  care  practitioners  licensed  by  the 
State  to  order  such  tests. 

IV.  Access  to  Special  Controls 

The  two  NCCLS  documents  entitled 
"Specifications  for  Immunological 
Testing  for  Infectious  Disease:  Approved 
Guideline"  NCCLS  Document  I/LA18- 
A,  December  1994  and  "Assessment  of 
the  Clinical  Accuracy  of  Laboratory 
Tests  Using  Receiver  Operating 
Characteristic  (ROC)  Plots:  Tentative 
Guideline"  and  NCCLS  Document 
KGPIO-T,  December  1993,  may  be 
obtained  by  writing  the  National 
Committee  for  Clinical  Laboratory 
Standards  (NCCLS)  at  940  West  Valley 
Rd.,  suite  1400,  Wayne.  PA  19087  or 
calling  NCCLS  at  610-688-0100  or 
faxing  your  request  to  NCCLS  at  610- 
688-0700. 

To  receive  the  document  entitled 
"Review  Criteria  for  Assessment  of  In 
Vitro  Diagnostic  Devices  for  Direct 
Detection  of  Infectious  Microorganisms 
spp."  FDA,  July  6. 1993,  and  its 
Attachment  1.  February  28. 1994.  via  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  Division  of  Small 
Manufacturers  Assistance  (DSMA) 
Facts,  at  second  voice  prompt  press  2, 
and  then  enter  the  document  No.  862 
followed  by  the  pound  sign  (*).  Then 
follow  the  remaining  voice  prompts  to 
complete  your  reouest 

To  receive  the  document  from  the 
Center  for  Biologies  Evaluation  and 
Research.  FDA,  entitled  "Points  to 
Consider  in  the  Manufactxire  and 
Clinical  Evaluation  of  In  Vitro  Tests  to 
Detect  Antibodies  to  the  Human 
Immunodeficiency  Virus,  Type  1 1989" 
(54  FR  48943,  November  28, 1989)  via 
fax  machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  access  DSMA  Facts,  at  second 
voice  prompt  press  2,  and  then  enter  the 
document  number  662  followed  by  the 


pound  sign  (f ).  Then  follow  the 
remaining  voice  prompts  to  complete 
your  request. 

The  Center  for  Devices  and 
Radiological  Health  (CDRH),  FDA. 
maintains  an  entry  on  the  World  Wide 
Web  (WWW)  for  easy  access  to 
information,  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
PC  with  access  to  the  Web.  The  CDRH 
home  page  is  updated  on  a  regular  basis 
and  includes:  The  "Draft  Review 
Criteria  for  Nucleic  Acid  Amplification- 
Based  In  Vitro  Diagnostic  Devices  for 
Direct  Detection  of  Infectious 
Microorganisms,"  FDA,  July  6,  1993, 
docimient;  device  safety  alerts;  Federal 
Register  reprints;  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses);  small 
manufecturers'  assistance;  and 
information  on  video  conferencing  and 
electronic  submissions,  mammography 
matters,  and  other  device-oriented 
information.  The  CDRH  home  page  may 
be  accessed  at  http://www.fda.gov/cdrh. 
The  document  entitled  "Draft  Criteria 
for  Nucleic  Acid  Amplification-Based  In 
Vitro  Diagnostic  Devices  for  Direct 
Detection  of  Infectious 
Microorganisms,"  FDA,  July  6, 1993,  is 
available  at  "http://www.fda.gov/cdrij/ 
ode/odecl86 1 .  html ' ' . 

A  text-only  veraion  of  the  CDRH  Web 
site  is  also  available  bom  a  computer  or 
VT-100  compatible  terminal  by  dialing 
800-22-0185  (terminal  settings  are  8/1/ 
N).  Once  the  modem  answers,  press 
ENTER  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  "raPICS  PAGE,  arrow  dov»m  to  the 
FDA  home  ptage  (do  not  select  the  first 
CDRH  entry).  Then  select  MEDICAL 
DEVICES  AND  RADIOLOGICAL 
HEALTH.  From  there  select  CENTER 
FOR  DEVICES  AND  RADIOLOGICAL 
HEALTH  for  general  information,  or 
arrow  down  for  specific  topics. 

V.  Analjrsis  of  Impacts 

FDA  has  examined  the  impact  of  the 
final  nile  imder>£xecutive  Order  12866, 
the  Unfunded  Mandates  Reform  Act 
(Pub.  L.  104-4),  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  mnYjmize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  FDA 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
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principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order. 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  requires  that  agencies 
prepare  a  written  statement  and 
economic  analysis  for  any  rule  that  may 
result  in  an  annual  expenditure  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  (adjusted  aimually  for 
inflation).  The  expenditures  required  by 
this  rule  will  be  far  below  this  amount. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  prepare  a 
Ragtilatory  Flexibility  Analysis  for  each 
rule  unless  the  agency  certifies  that  the 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
Dumber  of  small  entities.  As  explained 
below,  the  agency  estimates  that  this 
final  rule  may  impose  significant  costs 
on  some  small  businesses.  However, 
because  FDA  cannot  adequately  certify 
the  extent  of  this  impact,  it  has  prepared 
a  Regulatory  Flexibility  Analysis  as  part 
of  its  economic  assessment. 

A.  Purpose  and  Objective  of  the  Rule 

As  described  previously  in  this 
doctunent,  FDA  is  taking  this  action  to 
classify/reclassify  analyte  specific 
reagents  (ASR's)  presenting  a  low  risk  to 
public  health  into  class  I  (general 
controls),  and  to  exempt  those  class  I 
ASR's  from  premarket  notification.  FDA 
i*  also  restricting  the  sale,  distribution, 
and  use  of  all  ASR's.  FDA  is  regulating 
these  reagents  to  ensuire  that  ASR's  are 
manufactured  with  appropriate  quality 
controls,  are  labeled  appropriately,  and 
are  used  by  persons  with  adequate 
qualifications  to  protect  the  public 
health  and  safety.  The  rule  also 
classifies  a  small  subset  of  ASR's  into 
class  n  or  m.  Class  II  ASR's  are  those 
used  in  blood  banking  tests  that  have 
previously  been  classified  as  class  n 
devices.  Class  m  ASR's  are  those  used 
in  tests  intended  for  use  in  the  diagnosis 
of  a  contagious  condition  that  is  highly 
likely  to  result  in  a  htal  outcome  and 
where  prompt,  accurate  diagnosis  offers 
the  opportunity  to  mitigate  the  public 
health  impact  of  the  condition,  or  for 
those  used  in  tests  intended  for  use  in 
the  diagnosis  of  a  condition  for  which 
FDA  has  recommended  or  required 
testing  in  order  to  safeguard  the  blood 
supply  or  establish  the  safe  use  of  blood 
and  biological  products. 

B.  Type  and  Number  of  Entities  Affected 

This  rule  will  predominantly  affect 
manufacturers  and  suppliers  of  ASR's 
that  are  for  sale  to  clinical  laboratories 
and,  to  a  lesser  extent,  the  clinical 
laboratories  that  develop  and  perform 


in-house  tests  using  ASR's.  Because 
ASR  manufactiuvrs  and  suppliers  have 
not  previously  been  required  to  register 
%vith  the  agency,  FDA  is  uncertain  of  the 
number  of  entities  that  will  be  affected 
by  this  rule.  The  agency  estimates  that 
there  are  approximately  300  companies, 
of  which  most,  if  not  all,  are  classified 
as  small  entities.  (The  Small  Business 
Administration  defines  an  entity  in  this 
industry  as  small  if  it  employs  less  than 
500  people.)  HCFA  estimates  that  there 
are  approximately  57,000  certified  or 
accredited  clinical  laboratories,  most  of 
which  are  small,  that  could  potentially 
be  required  to  add  the  statement 
delineated  in  the  regulation  to  their  test 
results.  FDA  does  not  know  how  many 
of  these  laboratories  currently  develop 
and  perform  in-house  testing  using 
ASR's. 

C.  Description  of  Economic  Impact 

The  economic  impact  of  this  rule  on 
individual  manufectuirers  and  suppliers 
will  vary  greatly.  For  the  majority  of 
firms  that  have  other  products  already 
regulated  by  FDA,  the  added  costs  will 
be  minimal  because  these  firms  are 
already  required  to  register  and  list  If 
there  are  any  firms  without  extensive 
experience  producing  FDA  regulated 
products  and  without  a  comprehensive 
quality  control  program  that  produce 
many  ASR's  and  that  also  derive  a  high 
percentage  of  income  generated  bom 
sale  of  ASR's  for  clinical  use,  those 
firms  will  £ace  greater  costs. 

1.  Impact  on  Manufacturers  and 
Suppliers 

Because  manufacturers  of  ASR's  were 
not  previously  required  to  register  and 
list  with  the  agency,  FDA  does  not  know 
the  precise  numbec  of  firms  and  profile 
of  the  industry.  The  agency  believes  it 
probable,  however,  that  the  majority  of 
ASR  manufacturers  also  produce  other 
medical  devices  already  regulated  by 
FDA  and  thus,  can  adapt  their  existing 
procedures  and  controls  to  these  new 
requirements  at  a  significantly  lower 
cost  than  firms  without  such 
experience. 

This  rule  requires  manufacturers  and 
suppliers  of  ASR's  for  sale  to  clinical 
laboratories  to:  (1)  Register  and  list  their 
ASR  products  with  the  agency,  (2) 
conform  to  applicable  medical  device 
current  good  manufacturing  practice 
requirements  (21  CFR  part  820),  (3) 
comply  with  MDR  reporting 
requirements  (21  CFR  part  803),  (4) 
relabel  products  in  accordance  with  this 
rule,  and  (5)  restrict  the  sale  of  ASR's  for 
clinical  use  to  clinical  laboratories  that 
are  CLIA  certified  as  qualified  to 
perform  high  complexity  testing.  The 
economic  impact  of  these  requirements 


on  individual  manufacturers  will  vary 
with  a  number  of  factors  including:  (1) 
Whether  the  firm  currently  produces 
other  FDA  regulated  products  and, 
therefore,  has  experience  with  FDA 
regulations,  (2)  the  nature  and  niunber 
of  ASR's  produced,  (3)  the  size  of  the 
firm,  and  (4)  the  adequacy  of  the  firm's 
existing  quality  control  procedures. 

a.  Registration  and  listing.  The 
majority  of  manufactiuers  and  suppliers 
of  ASR's  will  incur  a  small  cost  to 
register  and  list  their  products  with  the 
agency.  For  manufacturers  familiar  with 
this  requirement,  the  average  time 
estimated  to  comply  with  the 
registration  and  listing  requirement  is 
0.8  hour  per  year.  For  those 
manufacturers  that  do  not  currently 
produce  any  FDA  regulated  products, 
the  initial  registration  and  listing  may 
require  up  to  2  hours  of  time  (a 
combination  of  management  and 
clerical  time).  If  half  of  the  estimated 
300  manufacturers  and  suppliers  have 
previous  FDA  experience,  the  estimated 
number  of  hours  to  comply  with  this 
requirement  in  the  first  year  will  be  a 
maximum  of  420  hours  for  a  total 
industry  cost  of  $9,555.  In  recurring 
years,  registration  and  listing  will 
require  a  total  of  240  hoiurs  for  an 
industry  cost  of  $5,460  per  year. 

b.  CGhdP  and  MDR  compliance.  The 
actual  costs  of  instituting  CGMP  and 
MDR  procedures  will  vary  greatly  and, 
among  other  things,  depend  on  the 
number  and  nature  of  the  products 
produced,  the  size  of  the  firm,  and  the 
nature  of  its  current  quality  control 
system.  FDA  believes  that  the  majority 
of  firms  have  many  of  the  necessary 
quality  control  procedures  in  place. 
However,  for  the  smaller  percentage  of 
firms  that  do  not  currently  have  CGMP 
and  MDR  procedures  in  place,  the  cost 
of  compliance  with  these  two  rules  can 
be  significant. 

To  comply  with  the  CGMP  regulation, 
manufactures  will  need  to  write  and 
implement  standard  operating 
procedures  for  their  operation,  perform 
appropriate  validation,  train  their 
employees,  and  develop,  implement, 
and  maintain  procedures  for  reporting 
deaths  and  serious  injuries  related  to 
their  products.  There  will  be  additional 
documentation-eosts  on  an  aimual, 
recxuring  basis,  and  some  firms  may 
have  to  hire  an  additional  person  to 
perform  the  quality  assiu-ance  function. 
Firms  without  FDA  experience  and 
those  with  limited  regulatory  staff  may 
hire  an  industry  consultant  to  help  them 
come  into  compliance  with  this  rule. 

FDA  believes  that  the  majority  of 
firms  have  experience  producing  FDA- 
related  products.  However,  for  the 
smaller  number  of  firms  that  have  little 
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or  no  experience  producing  FDA- 
regulated  products,  that  have  limited 
quality  control  procedures,  and  that 
could  require  the  help  of  a  consultant  to 
assist  with  CGMP  compliance,  the  one- 
time costs  range  firom  $50,000  to 
$200,000  depending  on  the  number  of 
products  produced  and  the  size  of  the 
firm.  In  addition,  firms  that  must  hire  a 
quality  assurance  manager  may  incur 
costs  of  $40,000  to  $50,000  per  year  in 
additional  salary  and  documentation 
costs.  Alternatively,  firms  that  produce 
other  medical  devices  under  the  CGMP 
regulations  would  incur  much  smaller 
costs  because  they  would  expand  their 
current  procedures  to  include  ASR 
production.  FDA  cannot  estimate  the 
total  economic  impact  of  these  two 
requirements  because  the  agency  does 
not  know  how  many  of  the  firms  that 
produce  ASR's  also  produce  other 
regulated  medical  devices.  The  agency 
believes,  however,  that  the  majority  of 
the  manufactiirers  affected  by  this  rule 
also  produce  other  medical  devices  and/ 
or  have  many  of  the  necessary  quality 
control  procedures  in  place.  These  firms 
will  incur  costs  significantly  lower  than 
the  $50,000  to  $200,000  estimated 
above. 

c.  Class  n  and  m  ASR's.  A  small 
subset  of  ASR's  are  classified  as  Class  II 
or  m  devices.  In  addition  to  the  general 
controls,  these  products  will  also  be 
subject  to  special  controls.  To  market 
these  ASR's,  manufacturers  or  suppliers 
must  have  an  approved  510(k)  for  a 
class  n  device  or  a  PMA  for  a  class  III 
device.  Because  FDA  will  review  the 

J>erformance  of  these  ASR's  with  the  test 
or  which  it  is  a  component,  the  agency 
believes  that  these  ASR's  will  not  be 
marketed  as  independent  components. 
Manufacturers  of  these  ASR's  are  either 
currently  marketing  them  to  kit 
manufacturers  or  are  themselves 
manufactiuing  the  kits  or  tests  that 
already  have  approved  510(k)'s  or 
PMA's  for  marketing.  Thus,  no  costs 
were  estimated  for  this  requirement. 

d.  Labeling.  FDA  is  allowing 
manufacturers  and  suppliers  up  to  1 
)rear  to  deplete  current  labeling  stock 
before  requiring  compliance  with  the 
labeling  requirements.  All  ASR 
manufacturers  or  suppliers  must  review 
their  labeling,  including  promotional 
materials,  to  ascertain  compliance  with 
the  new  labeling  requirements.  The 
agency  believes  that,  except  for  those 
ASR's  sold  to  in  vitro  diagnostic 
manufacturers,  almost  all  ASR's  will 
require  relabeling.  The  economic  impact 
of  this  requirement  is  the  one-time  cost 
of  redesigning  and  reviewing  the  new 
labeling.  The  agency  estimates  that  the 
cost  to  redesign  the  label  is  $89.50  (1 
hour  to  redesign  the  label,  3  hours  of 


middle  management  review)  and  the 
cost  to  redesign  promotional  materials  is 
$115.50  (1  hour  to  redesign  materials 
and  4  hours  to  review).  Because 
manufacturers  have  not  been  required  to 
list  their  products  with  the  agency,  FDA 
does  not  know  how  many  ASR  products 
are  sold  to  clinical  laboratories.  Industry 
experts  estimate  that  between  5,000  and 
10,000  ASR's  are  marketed.  Assuming 
there  are  7,500  ASR  products,  the  total 
cost  to  redesign  both  labels  and 
promotional  materials  is  $1.5  million 
($671,250  for  labels,  $866,250  for 
promotional  materials)  or  $205  per 
product.  The  impact  on  an  individual 
firm  will  depend  on  the  number  of 
products  produced. 

e.  Restriction  of  sales.  This  rule 
restricts  the  sale  of  ASR's  for  clinical 
use  to  laboratories  certified  to  perform 
high  complexity  testing  under  CLIA. 
HCFA  estimates  that  there  are 
approximately  57,000  accredited  and 
certified  laboratories  in  the  United 
States.  Because  of  the  large  number  of 
laboratories,  the  agency  believes  this 
restriction  will  have  no  economic 
impact  on  the  industry.  FDA  received 
no  comments  to  the  proposed  rule  that 
suggested  otherwise. 

2.  Impact  on  Clinical  Laboratories 

Clinical  laboratories  that  develop  in- 
house  tests  using  ASR's  will  be  required 
to  inform  tbe  person  ordering  the  tests 
that  these  tests  were  not  cleared  or 
approved  by  FDA.  In  addition,  ordering 
of  such  tests  is  limited  to  physicians 
and  other  persons  authorized  by 
applicable  State  law.  FDA  believes  the 
economic  impact  of  these  two 
requirements  on  clinical  laboratories 
will  be  minimal.  As  discussed  earlier  in 
this  preamble  in  section  m.  A.4  of  this 
dociunent,  the  disclaimer  is  not 
inconsistent  with  existing  CLIA 
requirements.  In  addition,  both  state 
laws  and  current  industry  practice  limit 
the  access  of  testing  to  trained 
professionals.  Moreover,  no  comments 
were  received  with  regard  to  either  of 
these  requirements  suggesting  that  they 
would  increase  the  economic  biutien  on 
clinical  laboratories.  Since  FDA  has  not 
mandated  the  specific  means  by  which 
clinical  laboratories  must  comply  with 
the  disclosure  statement  requirement, 
laboratories  that  produce  computer 
generated  reports  may  choose  to 
reprogram  to  add  the  statement,  to  order 
preprinted  report  forms,  or  to  order  a 
stamp.  FDA  estimates  a  one-time  cost  of 
about  $80  per  establishment  However, 
because  FDA  does  not  know  how  many 
clinical  laboratories  develop  and  use  in- 
house  tests  using  ASR's,  the  agency 
cannot  estimate  the  total  industry 
impact  of  this  requirement. 


D.  Analysis  of  Alternatives 

The  agency  considered  a  number  of 
alternatives  in  developing  the  proposal 
and  this  final  rule.  The  rejected 
alternatives  would  have  created  a 
greater  economic  burden  on  industry 
without  an  appreciable  increase  in 
public  health  or  safety.  The  agency 
considered:  (1)  Enforcing  its  statutory 
authority  and  regulating  all 
postamendment  ASR's  as  class  III 
devices  subject  to  the  premarket 
approval  procedures,  (2)  classifying  a 
greater  number  of  ASR's  as  class  11  or  HI 
devices,  and  (3)  requiring  premarket 
notification  for  all  class  I  ASR's.  These 
alternatives,  which  were  discussed  in 
the  preambles  to  the  proposed  and  final 
rules,  were  rejected  because  the  agency 
determined  that  for  the  majority  of 
ASR's  (the  class  I  products)  general 
controls  would  be  sufficient  to  ensure 
that  ASR's  are  of  consistent  quality  and 
have  appropriate  labeling.  As  a  resuU. 
the  agency  believes  that  the  current  rule 
is  the  least  biutiensome  alternative  that 
meets  the  agency's  public  health  goal. 

E.  Response  to  Ckimments  Concerning 
Small  Business 

The  major  concern  of  small  business 
Mrith  regard  to  the  economic  impact  of 
this  rule  is  the  cost  of  complying  with 
the  CGMP  regulation.  One  comment 
suggested  that  the  CGMP  regulation 
should  not  be  applied  to  small 
companies.  Another  suggested  that 
small  companies  would  be  at  a 
competitive  disadvantage  to  large  firms, 
suggesting  that  large  firms  could  pass 
through  any  increase  in  compliance 
costs,  while  small  firms  would  be 
unable  to  afford  the  initial  costs  of 
developing  CGMP's. 

As  a  rule,  the  nature  of  a  firm's 
existing  quality  system  will  be  the  major 
determinant  of  the  cost  of  compliance 
with  the  CGMP  reg\ilation.  The  more 
comprehensive  a  firm's  quality  system 
and  the  more  closely  it  resembles  the 
CGMP,  the  easier  it  will  be  for  a  firm  to 
adapt  its  current  practice.  The  agency 
recognizes  that  for  some  firms  with 
limited  quality  control  systems  and  no  ^ 
experience  manufactiuing  FDA 
regulated  products,  the  cost  of 
developing  CGMP's  can  be  significant 
These  costs  would  vary  directly, 
although  not  proportionally,  with  the 
size  of  the  firm.  Smaller  firms  tend  to 
have  fewer  products  and,  thus,  need  to 
develop  fewer  procedures  and  controls. 
They  also  have  fewer  employees  to 
train.  Larger  firms  are  more  likely  than 
very  small  firms  to  currently 
manufacture  other  medical  devices 
already  subject  to  CGMP's.  Such  firms 
would  have  proportionately  lower 
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compliance  costs.  FDA  recogiu2es  that 
some  of  the  firms  that  sell  only  a  small 
percentage  of  their  products  to  the 
clinical  laboratory  market  may  choose 
not  to  comply  with  the  (XMP  regulation 
and  sell  their  products  only  to 
manufacturers  of  IVD  tmts  or  kits,  or  to 
research  laboratories.  The  agency 
believes,  however,  that  this  will  have  no 
significant  effect  on  the  supply  of  ASR's 
to  clinical  laboratories. 

To  reduce  the  burden  on  indtistry, 
FDA  has  delayed  the  effective  date  for 
required  CX2MP  compliance  to  1  year 
after  the  date  of  publication  of  this  final 
rule  and  allowed  the  industry  time  to 
deplete  current  stock  of  labeling.  In 
addition,  the  agency  has  taken  steps 
specifically  to  assist  small  businesses 
with  compliance  through  the  Division  of 
Small  Manufacturers  Assistance 
(DSMA).  DSMA  provides  guidance 
documents  throi^  the  FDA's  World 
Wide  Web  site  fhttp://www.fda.gov)  and 
fax-on-demand  system  (800-899-0381 
or  301-827-0111),  as  well  as 
participating  in  agency  and  industry 
sponsored  workshops,  conferences,  and 
meetings  to  inform  and  assist  businesses 
with  compliance  issues.  In  particular 
"The  Medical  Device  Quality  Systems 
Manual:  A  Small  Entity  Compliance 
Guide,"  available  on  the  web  site, 
provides  examples  of  procedures  and 
forms  that  can  be  adopted  and  modified 
by  manufacturers  to  reduce  their  coat  of 
compliance. 

F.  Suaunary 

Because  the  firms  that  would  be 
affected  by  this  regulation  are  not 
currently  required  to  register  or  list  their 
ASR  products,  FDA  cannot  make  a 
precise  estimate  of  the  total  coat  of  this 
rule.  The  greatest  cost,  however,  would 
be  to  facilities  that  are  not  currently 
subject  to  any  CGMP's.  FDA  does  not 
know  how  many  firms  would  fall  into 
this  category,  but  even  if  all  of  the 
afiiected  facilities  needed  to  implement 
such  requirements  for  the  first  time,  the 
cost  of  the  rule  would  be  far  below  the 
$100  million  threshold  that  determines 


an  economically  significant  regulation 
under  Executive  Onler  12866  or  the 
Unfunded  Mandate  Reform  Act.  For 
some  individual  firms,  the  economic 
impact  of  this  rule  will  be  significant, 
but  because  the  agency  lacks  an  accurate 
profile  of  the  industry,  it  can  not 
determine  if  a  substantial  number  of 
firms  will  be  significantly  affected. 

VL  EnTironmental  Impact 

FDA  has  determined  under  21  CFR 
25.34(b)  that  this  action  is  of  the  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  The  Papwwork  Reduction  Act  of 
IMS 

A.  Comments  on  the  Paperwork 
Reduction  Act  Statement 

One  comment  stated  that  the  estimate 
in  the  proposed  rule  of  additional 
recordkeeping  requirements  was  not 
accurate  because  the  estimate  did  not 
account  for  the  burden  resulting  from 
registration,  listing,  medical  device 
reporting  or  application  of  the  CGMP's. 
The  comment  also  stated  that  FDA 
should  not  establish  a  certification 
program  to  demonstrate  compliance 
with  proposed  restrictions. 

FDA  agrees  that  the  estimate  did  not 
contain  the  burden  for  registration, 
listing,  medical  device  reporting,  or 
application  of  CGMP's.  The  registration, 
listing,  medical  device  reporting 
collections  of  information  have  already 
been  approved  by  OMB  (OMB  control 
nimiber  0910 — 0059).  On  October  7, 
1996.  FDA  published  the  CGMP  final 
rule  (61  FR  52602)  and  provided  a  60- 
day  comment  period  to  submit  written 
comments  to  FDA  on  the  information 
collection  provisions  of  the  rule  as 
required  under  the  Paperwork 
Reduction  Act  of  1995.  A  notice 
soliciting  comments  for  an  additional  30 
days  on  these  provisions  is  under 
development  These  burdens  were  not 


included  in  the  chart  because  any 
CGMP,  medical  device  reporting, 
registration  and  listing  requirements 
have  already  been  estimated  separately. 

Neither  the  proposed  nor  the  final 
rule  contain  a  certification  requirement 
Questions  concerning  certification  are 
addressed  in  section  III.F.  of  this 
document. 

B.  Information  Collection  Provisions  in 
the  Final  Bule 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.  3501- 
3520).  OMB  did  not  approve  FDA's 
information  collection  submitted  to 
OMB  with  the  proposed  rule.  The  title, 
description  and  respondent  description 
of  the  information  collection 
requirements  are  shown  below  with  an 
estimate  of  the  annual  reporting  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Title:  Labeling  Requirements  for 
Analyte  Specific  Reagents — Labeling  for 
Laboratories. 

Description:  The  final  rule  amends  the 
labeling  requirements  for  certain  in  vitro 
diagnostic  products  to  require  that 
manufacturers  of  analyte  specific 
reagents  provide  certain  inibrmation 
concerning  the  reagents  to  laboratories 
that  will  use  the  reagents  to  develop 
tests  for  clinical  use.  The  final 
regulation  will  also  require  that 
advertising  and  promotional  material  for 
analyte  specific  reagents  include 
information  about  the  identity  and 
purity  of  the  reagents  and  not  make  any 
claims  about  analytic  or  clinical 
performance.  The  purpose  of  the 
regulation  is  to  assure  that  laboratories 
developing  tests  using  these  reagents 
have  sufficient  information  about  their 
identity  and  purity. 

Description  of  Respondents: 
Businesses  and  other  for  profit 
organizations. 


Table  i.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 

No.  o« 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annua) 
Responses 

Hours  per 
Response 

Total  Hours 

809.10(e) 
a09.30(d) 
Tow 

300 
300 

1 
1 

300 
300 

25 
2S 

50 

7.500 

7,500 

15.000 

The  proposed  rule  provided  a  30-day 
comment  period.  As  discussed 
previously,  the  revised  burden  hour 
estimates  in  the  final  rule  are  based 


partially  on  comments  received.  FDA 
has  submitted  the  information 
collection  provisions  of  the  final  rule  to 
OMB  for  review.  Prior  to  the  effective 


date  of  this  final  rule,  FDA  will  publish 
a  notice  in  the  Federal  Register  of 
OMB's  decision  to  approve,  modify,  or 
disapprove  the  information  collection 
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provisions.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

ListofSul^ects 

2lCFRPart809 

Labeling,  Medical  devices. 
21  CFR  Part  864 

Blood,  Medical  devices.  Packaging 
and  containers. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  parts  809 
and  864  are  amended  as  follows: 

PART  80»-IN  VITRO  DIAGNOSTIC 
PRODUCTS  FOR  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  809  continues  to  read  as  follows: 

Anthorttjr:  21  U.S.C  331,  351,  352,  356, 
357,  360b,  360c,  360d,  360h,  3601,  360),  371, 
372,374,381. 

2.  Section  809.10  is  amended  in 
paragraph  (a)  by  adding  at  the  end  of  the 
first  sentence  "or  as  provided  in 
paragraph  (e)  of  this  section"  and  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

S  809.10    Labeling  for  in  vttro  diagnoatie 
products. 

*        *        *        *        • 

(e)(1)  The  labeling  for  analyte  specific 
reagents  (e.g.,  monoclonal  antibodies, 
deoxyribonucleic  acid  (DNA)  probes, 
viral  antigens,  ligands)  shall  bear  the 
following  information: 

(i)  The  proprietary  name  and 
established  name  (common  or  usual 
name),  if  any,  of  the  reagent; 

(ii)  A  declaration  of  the  established 
name  (common  or  usual  name),  if  any; 

(iii)  The  quantity,  proportion,  or 
concentration  of  the  reagent  ingredient; 
and  for  a  reagent  derived  firom  biological 
material,  the  source  and  where 
applicable,  a  measure  of  its  activity.  The 
quantity,  proportion,  concentration,  or 
activity  shall  be  stated  in  the  system 
generally  used  and  recognized  by  the 
intended  user,  e.g.,  metric,  international 
units,  etc.; 

(iv)  A  statement  of  the  purity  and 
quality  of  the  reagent,  including  a 
quantitative  declaration  of  any 
impurities  present  and  method  of 
analysis  or  characterization.  The 
requirement  for  this  information  may  be 
met  by  a  statement  of  conformity  with 
a  generally  recognized  and  generally 
available  standard  that  contains  the 
same  information,  e.g.,  those  established 
by  the  American  Chemical  Society.  U.S. 


Pharmacopeia,  National  Formulary,  and 
National  Research  Council.  The  labeling 
may  also  include  information 
concerning  chemical/molecular 
composition,  nucleic  acid  sequence, 
binding  affinity,  cross-reactivities,  and 
interaction  wiUi  substances  of  known 
clinical  significance; 

(v)  A  statement  of  warnings  or 
precautions  for  users  as  established  in 
the  regulations  contained  in  16  CFR  part 
1500  and  any  other  warnings 
appropriate  to  the  hazard  presented  by 
the  product; 

(vi)  The  date  of  manufacture  and 
appropriate  storage  instructions 
adequate  to  protect  the  stability  of  the 
product.  When  applicable,  these 
instructions  shall  include  such 
information  as  conditions  of 
temperature,  light,  humidity,  date  of 
expiration,  and  other  pertinent  factors. 
The  basis  for  such  instructions  shall  be 
determined  by  reliable,  meaningful,  and 
specific  test  methods,  such  as  those 
described  in  §  211.166  of  this  chapter; 

(vii)  A  declaration  of  the  net  quantity 
of  Contents,  expressed  in  terms  of 
weight  or  volume,  nimierical  coimt,  or 
any  combination  of  these  or  other  terms 
that  accurately  reflect  the  contents  of 
the  package.  The  use  of  metric 
designations  is  encouraged,  wherever 
appropriate; 

(viii)  The  name  and  place  of  business 
of  manufacturer,  packer,  or  distributor; 

(ix)  A  lot  or  control  number, 
identified  as  such,  from  which  it  is 
possible  to  determine  the  complete 
manufacturing  history  of  the  product; 

(x)  For  class  I  exempt  ASR's,  the 
statement:  "Analyte  Specific  Reagent 
Analytical  and  performance 
characteristics  are  not  established";  and 

(xi)  For  class  II  and  III  ASR's,  the 
statement:  "Analyte  Speci^c  Reagent. 
Except  as  a  component  of  the  approved/ 
cleared  test  (Name  of  approved/cleared 
test),  analytical  and  performance 
characteristics  of  this  ASR  are  not 
established." 

(2)  In  the  case  of  immediate 
containers  too  small  or  otherwise  unable 
to  accommodate  a  label  with  sufficient 
space  to  bear  all  such  information,  and 
which  are  packaged  within  an  outer 
container  &om  which  they  are  removed 
for  use,  the  information  required  by 
paragraphs  (e)(1)  through  (e)(6)  of  this 
section  may  appear  in  the  outer 
container  labeling  only. 

3.  New  §  809.30  is  added  to  subpart  C 
to  read  as  follows: 

$809.30    Restrtctiorts  on  the  sale, 
distriixition  and  use  of  analyte  ^MClflc 


(a)  Analyte  specific  reagents  (ASR's) 
(§  864.4020  of  this  chapter)  are 


restricted  devices  under  section  520(e) 
of  the  Federal  Food,  Drugs,  and 
Cosmetic  Act  (the  act)  subject  to  the 
restrictions  set  forth  in  this  section. 

(b)  ASR's  may  only  be  sold  to: 

(1)  In  vitro  diagnostic  manufactiuiers; 

(2)  Clinical  laboratories  regulated 
under  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA).  as  qualified  to  perform  high 
complexity  testing  under  42  CFR  part 
493  or  clinical  laboratories  regulated 
under  VHA  Directive  1106  (available 
from  Department  of  Veterans  Affairs. 
Veterans  Health  Administration, 
Washington,  DC  20420);  and 

(3)  Organizations  that  use  the  reagents 
to  make  tests  for  purposes  other  thax 
providing  diagnostic  information  to 
patients  and  practitioners,  e.g..  forensic, 
academic,  research,  and  other 
nonclinical  laboratories. 

(c)  ASR's  must  be  labeled  in 
accordance  with  §  809.10(e). 

(d)  Advertising  and  promotional 
materials  for  ASR's: 

(1)  Shall  include  the  identity  and 
purity  (including  souirce  and  method  of 
acquisition)  of  the  analyte  specific 
reagent  and  the  identity  of  the  analyte; 

(2)  Shall  include  the  statement  for 
class  I  exempt  ASR's:  "Analyte  Specific 
Reagent  Analytical  and  performance 
characteristics  are  not  established"; 

(3)  Shall  include  the  statement  for 
class  II  or  ni  ASR's:  "Analyte  Specific 
Reagent.  Except  as  a  component  of  the 
approved/cleared  test  (name  of 
approved/cleared  test),  analytical  and 
performance  characteristics  are  not 
established";  and 

(4)  Shall  not  make  any  statement 
regarding  analytical  or  clinical 
performance. 

(e)  The  laboratory  that  develops  an  in- 
house  test  using  the  ASR  shall  inform 
the  ordering  person  of  the  test  result  by 
appending  to  the  test  report  the 
statement:  "This  test  was  developed  and 
its  performance  characteristics 
determined  by  (Laboratory  Name).  It  has 
not  been  cleared  or  approved  by  the 
U.S.  Food  and  Drug  Administration." 
This  statement  would  not  be  applicable 
or  required  when  test  results  are 
generated  using  the  test  that  was  cleared 
or  approved  in  conjunction  with  review 
of  the  class  II  or  III  ASR. 

(f)  Ordering  in-house  tests  that  are 
developed  using  analyte  specific 
reagents  is  limited  under  section  520(e) 
of  the  act  to  physicians  and  other 
persons  authorized  by  applicable  State 
law  to  order  such  tests. 

(g)  The  restrictions  in  paragraphs  (c) 
through  (f)  of  this  section  do  not  apply   . 
when  reagents  that  otherwise  meet  the 
anal3rte  specific  reagent  definition  are 
sold  to:    - 
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(1)  In  vitro  diagnostic  manu&cturers; 
or 

(2)  Organizations  that  use  the  reagents 
to  make  tests  for  purposes  other  than 
providing  diagnostic  information  to 
patients  and  practitioners,  e.g.,  forensic, 
academic,  research,  and  other 
nonclinical  laboratories. 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

4.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Aadioritjr:  21  U.S.C.  351,  360,  360c,  360e, 
360),  371. 

5.  Section  864.4010  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§864.4010    General  purpose  reagent 

(a)  A  general  purpose  reagent  is  a 
chemical  reagent  that  has  general 
laboratory  application,  that  is  used  to 
collect,  prepare,  and  examine  specimens 
from  the  human  body  for  diagnostic 
purposes,  and  that  is  not  labeled  or 
otherwise  intended  for  a  specific 
diagnostic  application.  It  may  be  either 
an  individual  substance,  or  multiple 
substances  reformulated,  which,  when 
combined  with  or  used  in  conjunction 
with  an  appropriate  analyte  specific 
reagent  (ASR)  and  other  general  purpose 
reagents,  is  part  of  a  diagnostic  test 
procedure  or  system  constituting  a 
finished  in  vitro  diagnostic  (FVD)  test. 
General  purpose  reagents  are 
appropriate  for  combining  with  one  or 
more  than  one  ASR  in  producing  such 
systems  and  include  labware  or 
disposable  constituents  of  tests;  but  they 
do  not  include  laboratory  machinery, 
automated  or  powered  systems.  General 
purpose  reagents  include  cytological 
preservatives,  decalcifying  reagents, 
fixative  and  adhesives,  tissue  processing 
reagents,  isotonic  solutions  and  pH 
bufCers.  Reagents  used  in  tests  for  more 
than  one  individual  chemical  substance 
or  ligand  are  general  purpose  reagents 
(e.g,  Thennus  aquaticus  (TAQ) 
polymerase,  substrates  for  enzyme 
immunoassay  (EIA)). 

6.  New  §  864.4020  is  added  to  subpart 
E  to  read  as  follows: 

f  864.4020    Analytaspaciflc  reagents. 

(a)  Identification.  Analyte  specific 
reagents  (ASR's)  are  antibodies,  both 
polyclonal  and  monoclonal,  specific 
receptor  proteins,  ligands,  nucleic  acid 
sequences,  and  similar  reagents  which, 
through  specific  binding  or  chemical 
reaction  with  substances  in  a  specimen, 
are  intended  for  use  in  a  diagnostic 
application  for  identification  and 
quantification  of  an  individual  chemical 


substance  or  ligand  in  biological 
specimens.  ASR's  that  otherwise  fall 
within  this  definition  are  not  within  the 
scope  of  subpart  E  of  this  part  when 
they  are  sold  to: 

(1)  In  vitro  diagnostic  manufacturers; 
or 

(2)  Organizations  that  use  the  reagents 
to  make  tests  for  purposes  other  than 
providing  diagnostic  information  to 
patients  and  practitioners,  e.g.,  forensic, 
academic,  research,  and  other 
nonclinical  laboratories. 

(b)  Classification.  (1)  Class  I  (general 
controls].  Except  as  described  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  these  devices  are  exempt  from 
the  premarket  notification  requirements 
in  part  807,  subpart  E  of  this  chapter. 

(2)  Class  II  (special  controls/guidance 
documents),  when  the  analyte  is  used  in 
blood  banking  tests  that  have  been 
classified  as  class  II  devices  (e.g.,  certain 
cytomegalovirus  serological  and 
treponema  pallidum  nontreponemal  test 
reagents).  Guidance  Dociunents: 

1.  "Specifications  for  Immunological      . 
Testing  for  Infectious  Disease;  Approved 
Guideline."  NKXLS  Document  I/LA18-A, 
December  1994. 

2.  "Assessment  of  the  Clinical  Accuracy  of 
Laboratory  Tests  Using  Receiver  Operating 
Characteristic  (ROC)  Plots;  Tentative 
Guideline,"  NCCLS  Dociunent  KGPlO-T. 
December  1993. 

3.  "Review  Criteria  for  Assessment  of  In 
Vitro  Diagnostic  Devices  for  Direct  Detection 
of  Mycobacterium  spp,"  FDA,  )uly  6, 1993, 
and  its  "Attachment  1."  February  28, 1994. 

4.  "Draft  Review  Criteria  for  Nucleic  Acid 
AmpUfication-Based  In  Vitro  Diagnostic 
Devices  for  Direct  Detection  of  Infectious 
Microorganisms,"  FDA,  July  6, 1993. 

5.  The  Center  for  Biologies  Evaluation  and 
Research,  FDA,  "Points  to  Consider  in  the 
Manufacture  and  Clinical  Evaluation  of  In 
Vitro  Tests  to  Detect  Antibodies  to  the 
Human  Immunodeficiency  Virus,  Type  I"  (54 
FR  48943,  November  28,  1989). 

(3)  Class  ni  (premarket  approval), 
when: 

(i)  The  analyte  is  intended  as  a 
component  in  a  test  intended  for  use  in 
the  diagnosis  of  a  contagious  condition 
that  is  highly  likely  to  result  in  a  fatal 
outcome  and  prompt,  accurate  diagnosis 
offers  the  opportunity  to  mitigate  the 
public  health  impact  of  the  condition 
(e.g.,  hiunan  immimodeficiency  virus 
(HIV/AIDS)or  tuberculosis  (TB)};  or 

(ii)  The  analyte  is  intended  as  a 
component  in  a  test  intended  for  use  in 
donor  screening  for  conditions  for 
which  FDA  has  recommended  or 
required  testing  in  order  to  safeguard 
the  blood  supply  or  establish  the  safe 
use  of  blood  and  blood  products  (e.g., 
tests  for  hepatitis  or  tests  for  identifying 
blood  groups). 

(c)  Date  of510(k).  or  date  ofPMA  or 
notice  of  completion  of  a  product 


development  protocol  is  required.  (1) 
Preamendments  ASR's;  No  effective 
date  has  been  established  for  the 
requirement  for  premarket  approval  for 
the  device  described  in  paragraph  (b)(3) 
of  this  section.  See  §864.3. 

(2)  For  postamendments  ASR's; 
November  23,  1998. 

(d)  Restrictions.  Restrictions  on  the 
sale,  distribution  and  use  of  ASR's  are 
set  forth  in  §  809.30  of  this  chapter. 

Dated:  November  13, 1997. 
WlUiam  B.  Schnltz, 
Deputy  Conunissionerfor  Policy. 
(FR  Doc  97-30334  Filed  11-20-07;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  667 
RIN  212S-AE20 

Truck  Size  and  Waight;  Offlca  of 
Itonagemant  and  Budget  Control 
Number  and  Expiration  Date 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  technical 
amendment. 

StMMARY:  This  document  adopts  a 
technical  amendment  to  the  regulations 
at  23  CFR  part  657  to  provide  the  Office 
of  Management  and  Budget  (OMB) 
control  number  for  the  Federal  Highway 
Administration's  (FHWA)  collection  of 
information  from  the  States  about  their 
size  and  weight  enforcement  programs 
and  explains  the  significance  of 
referencing  that  number  in  23  CFR  part 
657. 

EFFECTIVE  DATE:  November  21, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Tom  Klimek,  Office  of  Motor  Carrier 
Information  Analysis,  (202)  366-2212, 
or  Mr.  Charles  Medalen,  Office  of  the 
Chief  Counsel,  (202)  366-1354,  Federal 
Highway  Administration,  400  Seventh 
Street,  SW..  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.s.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPl£MENTARY  INFORMATKM:  Federal 
law  requires  each  State  to  certify  to  the 
Secretary  of  Transportation  before 
January  1  of  each  year  that  it  is 
enforcing:  (1)  Federal  law  regarding  (i) 
vehicle  weight  on  the  Interstate  System 
and  (ii)  vehicle  size  on  the  former 
Federal-aid  primary,  secondary  and 
urban  systems;  and  (2)  State  size  and 
weight  laws  on  the  former  Federal-aid 
primary,  secondary  and  urban  systems 
[23  U.S.C.  141(a)). 
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If  the  weight  laws  that  apply  on  the 
Interstate  System  in  a  State  are  not 
consistent  with  the  Federal  standard  [23 
U.S.C.  127),  the  State  is  subject  to  the 
withholding  of  its  National  Highway 
System  (NHS)  funds.  If  the  size  laws 
that  apply  on  the  former  Federal-aid 
systems  mentioned  above  (now 
designated  the  National  Network  (NN) 
for  trucks)  are  not  consistent  with  the 
Federal  standard  [49  U.S.C.  31111- 
31114],  the  State  is  subject  to  injunctive 
action  in  Federal  court.  If  the  State  does 
not  file  a  certification  at  all,  or  if  the 
certification  fails  to  demonstrate 
adequate  enforcement  of  State  size  and 
weight  laws,  the  Federal-aid  funds  that 
would  otherwise  be  apportioned  imder 
23  U.S.C.  104  must  be  reduced  by  10 
percent  [23  U.S.C.  141(b)(2)]. 

The  FHWA  regulations  implement 
these  statutory  mandates  by  requiring 
each  State  annually  to  file:  (1)  an 
enforcement  plan  setting  forth 
measurable  goals;  and  (2)  a  certification 
that  disciisses  the  consistency  of  State 
law  with  Federal  requirements  and  the 
State's  success  in  achieving  its 
enforcement  goals  for  the  previous  fiscal 
year  (23  CFR  part  657). 

Under  the  Paperwork  Reduction  Act 
of  1995  [44  U.S.C.  3501  et  seq.], 
regulations  which  impose  an 
information  collection  requirement 
must  be  authorized  by  the  Office  of 
Management  and  Budget  (OMB).  The 
information  collection  requirements  of 
23  CFR  part  657  are  currently 
authorized  imder  OMB  Control  Number 
2125-0034,  which  is  valid  lutil  May  31, 
2000.  The  FHWA,  however, 
inadvertently  failed  to  list  the  control 
number  in  part  657  or  to  inform  the 
States  of  its  legal  significance,  as 
required  by  OMB  rules  [5  CFR 
1320.5(b)].  When  a  currently  valid  OMB 
control  number  is  not  displayed,  failure 
to  submit  to  the  FHWA  an  annual 
enforcement  plan  or  certification  with 
the  form  and  content  specified  by  part 
657  would  not  be  groimds  for 
withholding  10  percent  of  a  State's 
Federal-aid  highway  funds  [44  U.S.C. 
3512(a)|.  The  reporting  requirement  [23 
U.S.C.  141(a)-(b)]  would  remain  in 
effect,  but  any  kind  of  "certification" 
that  met  the  terms  of  the  statute  would 
be  adequate. 

The  FHWA  is  therefore  amending  23 
CFR  part  657  to  add  a  note  at  the  end 
stating  that  the  information  collection 
requirements  of  that  part  have  been 
approved  by  OMB.  The  agency  has  held 
OMB  approvals  for  the  information 
collection  requirements  associated  with 
part  657  since  the  Paperwork  Reduction 
Act  became  effective.  The  FHWA  finds 
good  cause  pursuant  to  5  U.S.C.  553(b) 


to  dispense  with  prior  notice  and  an 
opportunity  for  public  comment  on  this 
document.  Part  657  was  adopted 
through  notice  and  comment 
rulemaking,  and  the  FHWA  applied  for 
and  received  the  OMB  control  number 
in  the  normal  manner.  This  amendment 
simply  displays  the  control  number,  as 
required  by  OMB  rules,  and  is  not 
separately  subject  to  notice  and 
comment  rulemaking  procedures.  The 
agency  also  finds  good  cause  under  5 
U.S.C.  5S3(d)(3),  for  the  reasons  given 
above,  to  make  this  amendment  to  part 
657  final  upon  publication  in  the 
Federal  Register. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  nor  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
pnxiedures.  It  merely  adds  the  OMB 
control  number  to  the  regulations 
requiring  States  to  submit  information 
about  their  size  and  weight  programs.  It 
is  anticipated  that  the  economic  impact 
of  this  rulemaking  will  be  minimal; 
therefore,  a  full  r^ulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-«12),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Since  it  deals  with  regulations 
applicable  to  the  States,  it  should  have 
no  effect  on  any  small  entities.  Based  on 
this  evaluation,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufficient  federalism 
implications  to  warrant  the  prefMration 
of  a  federalism  assessment. 

£xecuti've  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205,  ' 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 


Federal  programs  and  activities  apply  to 
this  program. 

PaperwoHc  Reduction  Act 

The  information  collection 
requirements  necessary  for  States  to  be 
able  to  certify  that  they  are  enforcing 
their  size  and  weight  laws,  as  provided 
in  23  CFR  657.  have  been  approved  by 
the  OMB  under  control  number  OMB 
2125-0034  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3501  et  seq.  The  approval  expires 
on  May  31,2000. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  qualify  of  the  environment 

Regulation  Identification  Number 

A  regulatory  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  with  the  Unified  Agenda. 

List  of  Subject!  23  CFR  657 

Grant  programs — transportation. 
Highways  and  roads.  Motor  carrier  size 
and  weight 

Issued  on:  November  7. 1997. 
Gloria  ).  left; 
Acting  AdmxaistnOor. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  title  23  CFR  part  657  as 
set  forth  below: 

PART  657— [AIMENDED] 

1.  The  authorify  citation  for  23  CFR 
part  657  is  revised  to  read  as  follows: 

Antkority:  Sec.  123,  Pub.  L.  95-599,  92 
SUt  2689;  23  U.S.C  127. 141,  and  315;  49 
U.S.C  31111, 31113,  and  31114;  nc  1023. 
Pub.  L  102-240, 105  SUt.  1914;  and  49  CFR 
1.48(bKl9),  (b)(23),  (c)(1).  and  {c)(19). 

2.  Part  657  is  amended  by  adding  the 
following  note: 

Note:  The  recordkeeping  requirements 
contained  in  this  part  have  been  approved  by 
the  Office  of  Management  and  Budget  tmder 
control  niunber  2125-0034. 

(FR  Doc.  97-30655  Filed  11-20-97;  8:45  am] 
■LUNQ  CODE  4S1»-a-r 
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DEPARTMENT  OF  TRANSPORTATION      UBRARY  OF  CONGRESS 


Coast  Quard 
33CFRPart117 

[CQ01 1-97-009] 

Drawbridge  Operation  Regulations; 
Oakland  Inner  Hart>or  Tidal  Canal,  CA 

AQBICY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  deviation  firom 
regulations. 

SUMMARY:  Nodce  is  hereby  given  that 
the  Coast  Guard  has  issued  a  temporary 
deviation  to  the  regulations  governing 
the  opening  of  the  Fruitvale  Railroad 
Vertical  Lift  Bridge  over  the  Oakland 
Inner  Harbor  Tidal  Canal.  The  deviation 
allows  Alameda  County,  on  behalf  of 
the  U.S.  Army  Corps  of  Engineers,  to 
provide  an  opening  on  30  minutes 
advance  notice  between  siuirise  and 
sunset  from  December  1  through 
December  20.  1997.  At  all  other  times, 
the  bridge  will  continue  to  operate 
under  its  published  regulations.  The 
purpose  of  this  deviation  is  to  allow  the 
Corps  of  Engineers  to  perform  an 
electromagnetic  test  for  adequacy  of  the 
bridge's  32  haul  ropes. 

DATES:  The  effective  period  of  the 
deviation  begins  on  Monday,  December 
1. 1997  and  continues  through  Saturday, 
December  20,  1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Jerry  P.  Dimes,  Bridge 
Administrator,  Eleventh  Coast  Guard 
District.  Bxiilding  50-6  Coast  Guard 
Island,  Alameda.  CA.  at  (510)  437-3514. 

SUPPLEMENTARY  MFORMATKM:  The  Coast 

Guard  anticipates  that  the  economic 
consequences  of  this  deviation  will  be 
minimal.  Mturiners  can  avoid 
experiencing  any  adverse  consequences 
throughout  the  effective  period  by  either 
providing  the  bridge  operator  30 
minutes  advance  notice  between  sunrise 
and  sunset  or  transiting  at  other  times. 
Moreover,  the  Coast  Guard  expects  the 
bridge  to  resiune  its  normal  operating 
schedule  before  the  end  of  the  effective 
period  if  the  Corps  of  Engineers 
completes  its  tests  in  less  than  20  days. 

This  deviation  from  the  normal 
operating  regulations  in  33  CFR  117.181 
is  authorized  in  accordance  with  the 
provisions  of  33  CFR  117.35. 

Dated:  November  6. 1997. 
J.CCatd. 

Vice  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard  District. 

[FR  Doc  97-30687  Filed  11-20-97;  8:45  un) 
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Copyright  Office 

37  CFR  Part  258 

[Doelwt  No.  90-3  CARP  SRA] 

Rate  Adlustmont  for  the  Satellite 
Carrier  Compulaory  License 

AOBCY:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Final  rule  and  order;  correction. 

SUMMARY:  This  dociunent  corrects  the 
preamble  to  the  final  rule  and  order 
published  in  the  Federal  Register  of 
October  28. 1997,  (62  FR  55742), 
announcing  the  adjustment  of  the 
royalty  rates  for  superstation  and 
network  signals  under  the  satellite 
carrier  comptUsory  license,  17  U.S.C 
119. 

EFFECTIVE  DATE:  Effective  on  November 
21, 1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel. 
William ).  Roberts.  Jr..  Senior  Attorney 
for  Compulsory  Licenses,  or  Tanya 
Sandios.  Attorney  Advisor,  P.O.  Box 
70977,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPPI^MENTARY  MFORMATION:  The  final 
rule  published  by  the  Librarian  of 
Congress  on  October  28,  1997  (62  FR 
55742),  contained  two  errors  which 
need  to  be  corrected.  On  page  55753  of 
October  28, 1997,  FR  Doc.  97-28543. 
add  "not"  before  the  phrase  "served 
households  as  well"  in  the  third 
column,  first  paragraph,  third  sentence. 
On  page  55758.  FR  Doc.  97-28543,  add 
"not"  before  the  phrase  "asked  to  do 
so."  in  the  first  column,  first  paragraph, 
sixth  sentence. 

Dated:  November  18. 1997. 
Marilyn  J.  Kratrinfar, 
Assistant  General  Counsel. 
[FR  Doc  97-30631  FUed  11-20-97;  8:45  am] 
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ENVIRONMENTAL  PflOTECTION 
AGENCY 

40CFRPart271 
(FRL-S«2S-q 

Alabama:  Final  Aulhortiation  of 
Reviaions  to  Stata'a  Hazardous  Wi 
Managenwnt  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  Alabama  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Alabama's  revisions  consist 
of  the  "Used  Oil  Management 
Standards"  provision  in  RCRA  Cluster 
m.  and  provisions  in  RCRA  Clusters  IV 
and  V.  These  requirements  are  listed  in 
section  B  of  this  document.  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  Alabama's  applications 
and  has  made  a  decision,  subject  to 
public  review  and  comments,  that 
Alabama's  hazardous  waste 
management  program  revisions  satisfy 
all  of  the  requirements  necessary  to 
qualify  for  final  authorization,  llius, 
EPA  intends  to  approve  Alabfuna's 
hazardous  waste  management  program 
revisions.  Alabama's  applications  for 
program  revisions  are  available  for 
public  review  and  comment. 
DATES:  Final  authorization  for  Alabama 
shall  be  effective  January  20, 1998 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Alabama's  program  revision  application 
must  be  received  by  the  close  of 
business  December  22, 1997. 
ADDRESSES:  Copies  of  Alabama's 
program  revision  applications  are 
available  during  8  am  to  4:30  pm  at  the 
following  addresses  for  inspection  and 
copying:  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.  L.  Dickinson  Drive, 
Montgomery,  Alabama  36109-2608. 
(334)  271-7700;  U.S.  EPA,  Region  IV, 
Library,  AUanta  Federal  Center,  61 
Forsyth  Street,  S.W.  Atianta.  Georgia 
30303-3104.  Written  comments  should 
be  sent  to  Narindar  Kumar  at  the 
address  listed  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Narindar  Kumar.  Chief.  RCRA  Programs 
Branch.  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency. 
Atianta  Federal  Center,  10th  Floor,  61 
Forsyth  Street,  Atlanta.  Georgia  30303- 
3104;  (404)  562-8448. 

SUPPLEMENTARY  MFORMATION: 

LBackgnNind 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616.  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
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revise  their  program  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  reqturements.  Revisions  to  state 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
r^ulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly,  state  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  parts  124, 260- 
268.  and  270. 

A.  Alabama 

Alabama  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  22. 1987. 
Alabama  received  authorization  for 
revisions  to  its  program  on  January  28. 
1992,  July  2. 1992,  December  21, 1992, 
May  17, 1993,  November  23.  1993.  April 
4, 1994.  January  1, 1995,  October  13, 


1995,  April  15,  1996,  and  June  24,  1996. 
Today,  Alabama  is  seeking  approval  of 
its  program  revisions  in  accordance 
witii  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Alabama's 
applications  and  has  made  an 
inunediate  final  decision  that  Alabama's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequentiy.  EPA  intends  to  grant 
final  authorization  for  the  additional 
program  modifications  to  Alabama.  The 
public  may  submit  written  comments  on 
EPA's  immediate  final  decision  until 
December  22, 1997. 

Copies  of  Alabama's  applications  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  document.  Approval  of  Alabama's 
program  revisions  will  become  effiective 
January  20. 1998,  unless  an  adverse 
comment  pertaining  to  the  State's 
revisions  discussed  in  this  document  is 
received  by  the  end  of  the  comment 
period. 


Federal  requirement 


Checklist    112.    Recycled   Used  Oil 
Management  Standards. 


Checklist  122,  Recycled  used  Oil 
Management  Standards;  Technical 
Amendments  and  Corrections  I. 


FR  reference 


57  FR  41566 


Checklist  125.  Boilers  and  Industrial 
Furnaces;  Changes  for  Consistency 
with  New  Air  Regulatnns. 

Checklist  126,  Testing  and  Monitoring 
Activities. 


58  FR  26420 


FR  promulgation  date 


g/1Q«2 


50193 


FR  38816  ..... 
58  FR  46040. 


7120/93 


a/31/93 


If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
document  containing  a  response  to 
comments  which  affirms  that  either  the 
imimediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Alabama  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  on 
September  10,  1992  for  the  "Recycled 
Used  Oil  Management  Standards",  on 
July  1, 1993-June  30.  1994  for  RCRA 
Cluser  IV  and  on  July  1, 1994-June  30, 
1995  for  RCRA  Ouster  V. 


State  authority 


335-14-1-.02(1).  33S-14-2-.01(3)(a),  335-14- 
2-.01(3)(a)  2(v)(1),  335-14-2-.Q1(3)(a) 
2.(v)(11).  335-1 4-2-.01(5)(D,  33^14-2- 
.01(6)(a),  2.(iiO.(viii).  335-1 4-2-.  1(6)(a)4.  335- 
14-7-.08(1),  335-14-1 7-.1(1).  335-14-17- 
.02(1),  335-1 4-1 7-.02(1)(a),  (b),  (b)1.(0. 
(b)l.fiO.  335-1 4-1 7-.Q2(1)(b), 

1.(H)(1)(b)1.(ii)(11),  335-1 4-1 7-02(1  )(b)2,  335- 
14-17-.02(1)(b)2fiO,  335-1 4-1 7-.02(1)a^r*), 
335-1 4-1 7-.02(1)(b)3.  335-1 4-1 7-.02(1)(c)(d). 
(d)1(d)2,  335-14-17-.02(1)(e),  335-14-17- 
.02(1)(e)2-4.  335-14-1 7-02(1)(fHi).  335-14- 
17-.02(2),  335-14-1 7.02(2)Table  1.  335-14- 
17-.02(3)(^-(c),  335-14-17-.03(1)(a).  335- 
14-17-.03(1)(b),  334-1 4-1 6-.03(3)(4)(5),  335- 
14-17-4(1  )(2)(3).  335-14-17-.05(1H8).  335- 
14-17-.06(1)-{10),  336-14-17-.07(1H8), 

335-14-17-.08(1H6),  335-1 4-1 7-.09(1M2)(3). 

335-14-2-.01(4)b13-15.  335-1 4-2-.01(5)(i). 

335-1 4-5-.01(1)g2.  335-1 4-6-01  (1)(c)6,  335- 
14-17-.0H1).  335-14-1 7-.02(1)(b)2,  335- 
14-17-.02(c)-9e).  335-14-17-.O2(1)(0,  335- 
14-17-.02{2),  Table  1,  335-14— 17-.02(3)(c)3, 
335-14-17-.03(2ya  335-14-1 7-.09(4)(a), 

(t^(c).  335-14-1 7-i)6(1)(a)4,  335-14-17- 
.05<1Md)4.  335-14-1 7-.06<3MaMb).  335-14- 
17-.06(2)(a).  335-14-1 7-.06(3)(b)6, 

(3)(b)6.(viiO(l«).  335-1 4-1 7-.06(5),  335-14-17- 
.07{a)(b)1.  335-1 4-1 7-.0793Ma),  335-14-18- 
.07(5),  335-14-17-.0e(1H5)a. 
335-14-1-.02(2),    335-1 4-7-.0e{5).    335-14-7- 
.08(7).  335-14-7  Appendix. 

335-14-1-.2(2).  335-14-1-.0392)(d)1(i),  335- 
•  14-2-.03(3)(a)1.  335-1 4-2-.03(3)(a)2.  335- 
14-2-.03(5)(a).  335-1 4-2-Appendbi,  335-14- 
5-.10(1)(l^.  335-14-6-.14(a5)(c).  335-14-6- 
.10(1)(a),  335-14-6-.14)(15)(d).  335-14-9- 
.01(7).  335-14-9-.D4(1)(2),  335-14-*-Appeo- 
dn  l&IX,  335-14-8-.0e(1)(c)1.(iii),  335-14—8- 
.02(10Mc).  I.fiv).  335-1 4-8-.06(2)(b)2. 
.(0(1I0(IV),  33S-14-8-.06(5>(c)2.(iiO. 
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Federal  requirement 


Checklist  127.  Boilers  &  Irxlusthal 
Furnaces;  Administrative  Stay  &  In- 
terim Standards  tor  Bevril  Residues. 

Checklist  128,  Wastes  From  the  Use 
of  Chlorophenolic  Formulations  in 
Wood  Surlace  Protection. 

Checklist  129,  Revision  of  Corxlitional 
Exemptkxi  for  Small  Scale  Treat- 
ability Studies. 

Checklist  130,  Recycled  Used  Oil 
Management  Standards:  Technical 
Amendments  &  Corrections  II. 


Checklist  131,  Recordkeeping  Instruc- 
tk>ns;  Technical  Amendment. 

Checklist  132,  Wood  Surface  Protec- 
tion; Correction. 

Checklist  133,  Letter  of  Credit  Revi- 
sion. 

Checklist  134,  Correctkin  o«  Beryllium 
Po««der(POl5)  Listing. 

Checklist  135,  Mentification  and  List- 
ing of  Hazardous  Waste;  Amend- 
ments to  Definition  of  Solid  Waste. 

Checklist  136,  Standards  (or  ttw  Man- 
agement of  Specific  Hazardous 
Wastes;  Amendment  to  Subpart  C- 
Recyclable  Matenals  Used  in  a 
Manner  Constituting  Disposal;  Final 
Rule. 

Checklist  137.  Land  Disposal  Restric- 
tions Phase  II — Universal  Treat- 
ment Standards,  and  Treatment 
Standards  for  Organk:  Toxicity 
Charactenstic  Wastes  and  Newly 
Listed  Wastes. 


Checklist  139.  Hazardous  Waste 
Management  SystemTesting  & 
Monitoring  Activities. 

Checklist  140,  Hazardous  Waste 
ManagemefTt  System;  Cart>armate 
Production  Identification  &  Listing 
of  Hazardous  Waste;  and  CERCLA 
Hazardous  Substance  Designatkjn 
and  Reportable  Quantities. 

Checklist  141.  Hazardous  Waste 
Management  System;  Testing  & 
Monitoring  Activities. 

Checklist  142  A.  Unlversat  Waste 
Rule;  General  Provisions. 


FR  reference 


58  FR  59596  .... 
SO  FR  458-469 
50  FR  8362  ...... 

59  FR  10550  .... 


59  FR  13891 
59  FR  28484 
59  FR  29958 
59  FR  31551 
50  FR  38536 

59  FR  43496 


59  FR  47982,  60  FR 
242. 


60  FR  3069 


60  FR  7824.  60  FR 
19165,  60  FR  2619. 


60  FR  17001 
60  FR  25492 


FR  promulgatkxi  date 


11/9/S3 


1/4/94 


2/18/94 


3/4/94 


3/24/94 
6/2/94. 
6/10/94 
6/20/94 
7/28/94 

8/24/94 


9/19/94,  1/3/95 


1/13/95 


2^/95.4/17/96.  5/1 2«5, 
8/9/95. 


4/4/95 


S/11/95 


State  authority 


335-14-7-.08(13).  Incorporated  by  Ref..  335-14- 
7-Appendix  VII,  Incorporated  by  Ref. 

335-14-1-.02(2).  Incorporated  by  Ref.  335-14- 
2-Appendix  VIII. 

335-1 5-2-.01(4)(e)2.fi).  335-1 4-2-.01(4)(e)2.(ii). 
335-1 4-2-.01(4)(e)3  (f)3-^. 

335-1 4-1 7-.01(1),  335-14-17-.01  (1)"  used  oil 
transfer  'ladlity".  335-14-17- 

.02(1)(b)1.(ii)(b)2.(iii),  335-100000004-17- 

.02(1)(g).  335-14-17-.02(1)(g)1-6.  335-14- 
17-.03(1)(b)2(i).  335-14-17-.03(1)(b)2(ii),  335- 
14-17-.03(1)(b)2  {ii)<l-V).  335-14-17- 
.05(2)(c),  335-14-17-.05(5)(c),  335-14-17- 
.05(7)(a).  5.(i)(ii)(b)5.(i)(ii>.  335-14-17- 
.06(4)(c).  335-14-1 7-.07(4)(c). 

335-1 4-&-/\ppendix  I.  Table  1  Table  2,  335-14- 
6-/\pperK)ix  I,  Table  1.  Table  2. 

335-14-1-.02(2).  Incorportarted  by  Ref. 

335-14-5-.08(12)(d).  335-14-5-.08(12)(k). 

335-14-1-.0494)(e).     335-1 4-2-Appendix    VIII. 

335-1 4-9-.05(3),  Incorporated  by  Ref. 
335-1 4-2-.01(3)(c)2.(ii)  (II).         335-14-2-/ 

01(4)(a)12,  335-1 4-2-.01(6)(a)3.  (ivHvi),  335- 

14-7-.08(1). 
335-14-7-.03(1)(c),  335-1 4-9-.04(4).     - 


335-14-1-.03(10)(10)(b).  335-1 4-1-.03(11)(a), 
(11)(a)(b),  335-14-1.03(12)(13).  335-14-1- 
.03(13)(a)(b),  335-14-1-.01(2)(e)1.ui,  335-14- 
5-.01(1)(g)6,  335-14-6-.01(1)(c)10.  335-14- 
7-.03(4)(a),  335-1 4-7-.08(1),  335-1 4-7-Ap- 
pendix  335-1 4-9-.01{1)(2)(3).  335-14-^ 
.01(7)(9),  335-14-9-.04(1-4)(6-8),  335-14-9- 
Appendix  IV  V  &  X. 

335-1 4-1-.02(2). 


335-14-2.01  (3)(a).  2.(rv)(V)(VI)(VII).  335-14-2- 
.01(3)(c)2.  2.(ii)(IV).  335-1 4-2-.04(3).  335-14- 
2.04(4)(e).  335-1 4-2-.04(4)(f).  335-14-2-Ap- 
pendix  VII,  VIII. 


335-14-1-.02(2). 


335-14-1-.02(1).  335-1 4-2-.01(5)(c),  335-14- 
2-.01(5)(c)1-6.  335-1 4-2-.01(5)(03.  (IHv). 
335-14-2-.01(5),  335-1 4-2-.01(5)(g)3(i-v), 
335-14-2-.01(9),  335-14-3-01  (1)9bHg). 

335-14-3-01  (2){d),  335-14-5-.01{1)(g)12, 
335-14-6-.01(1)(c)14,  335-14-9-01(1),  335- 
14-8-.01(1)(c02.(ix),  335-14-1 1-.01(1)(a)(b), 
335-14-1 1-.01(5)(a),  (A)1(a)2(b).  335-1A-11- 
.01(6),  335-14-1 1-.02(1).  335-1 4-11 -.02(2), 
(2)(a)(2)(b)(3)(5)(6),  (6)(a-c).  335-14-11- 
.02(8)(a)(b),  035-14-1 1-.02(9)(a)-(h).  335-14- 
11-.02(10)(11).  (11)(a)(b)(c),  335-14-11- 
.03(1)-<11),  335-14-1 1-.04(1>-(7),  335-14- 
.05(1)(a)(b).  335-14-1 1-.05(2)(a)-(d),  335-14- 
11-.05(3)(a)(b).  335-14-11-06,  (2)(a)(b).  335- 
14-11-.03(3)(a)1(a),  2(b),  335-14-1 1-.03(5)- 
(11).  335-14-1 1-.04(1)-(7),  335-14-11- 
.05(1)-(3),  335-14-1 1-.06(1). 
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Federal  requirement 


Checklist    142   B,   Universal   Waste 
Rule;  Spedfk:  Proviskms  for  Bat- 


ChecMst  142  C,  Universal  Waste 
Rule;  Spectfk:  Provisk)ns  for  Pes- 
tk:kles. 


FR  reference 


60  FR  25492 


FR  promulgation  date 


5/11/95 


60  FR  25492 


Checklist  142  D,  Universal  Waste 
Rule:  Specifk:  Provistons  for  Ther- 
mostats. .. 


Checklist  142  E,  Universal  Waste 
Rule:  Petitk>n  Provisions  to  AM  a 
New  Universal  Waste. 


60  FR  25492 


60  FR  25492 


5/11/95 


May  11,  1995 


May  11. 1995 


State  authority 


335-14-2-.01(1).  335-1 4-2-.01(6)(a)3.(ii).  335- 
14-2-.01(6)(a),  3.(iiiHv),  335-1 4-2-.01(9)(a). 
335-14-.01(1)9g)12.(i),  335-14-6- 

.01(1)(c)14.(i),  335-1 4-7-.07(1),  335-14-9- 
.01(1).  335-14-.01(1)(c)2.0x)(l).  335-14-11- 
.01(2Ka)1Z  (b),  335-14-11-.01(3)(c)1.2.  335- 
14-11-.01(6),  335-14-1 1.02(4)(a),  (5)(a).  335- 
14-11-.03(4)(a)1-3,  335-14-1 1-.03(5)(a). 

335-1 4-.01(1).  335-1 4-2-.0l(9)(b).  335-14-6- 
■01(1)(g).  ^2.m.  336-14-6-.01(1)(c),  14.(iO. 
3895-1 4-9-.01(1).  335-1 4-8-.01(1)(c). 

2.fa)(ll),  335-14-11-.01(1)(a)2.  335-14-11- 
.01(3)a-d,  335-14-11.01(6),  335-14-11- 
.02(4)(b).  (b)  1-4,  335-14-1 1-.02(5)(b),  (5)(b) 
1.2,  335-14H1-.02(5)(c).  (5)(c)1.(i),fH),(Hi)  2. 
335-14-1 1-.03(3)(a)1, 3.  (4)(b).  (4)(b)1-6.  33&. 
14-1 1-.03(5)(c),  (5)(c)1.(0(iOO«)(5)(c)2. 

335-14-^.01(1).  335-1 4-2-01  (9)(a).  335-14- 
^•01(1)(g),  12.(iH),  335-1 4-6-.01(1)(c),  Ufiii), 
335-1 4-9-.01(1),  335-14-8-.01(1)(c)2.,  (ix)(0, 
335-14-1 1-.01(1)(a)1),  335-14-1 1-.01(4)(a), 
335-1 1-.01(4)(b)(c),  335-14-11 -.01  (6),  335- 
14-11-.02(4)(c),  335-14-1 1-.02(4)(c)1-3, 

335-14-1 1-.02(5)(d).  335-14-1 1-.03(4)(c).  (4), 
(0)1-3,  335-14-1 1-.03(5)(d). 

335-14-1-.03(3)(aHd),  335-14-1 1-.07(1)(a)(b). 
(c)(2)(a>-(h). 


Alabama  is  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA  unless 
provided  otherwise  in  a  future  statute  or 
regulation. 

B.  Decision 

I  conclude  that  Alabama's 
applications  for  these  program  revisions 
meet  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Alabama  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Alabama  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  applications  and 
previously  approved  authorities. 
Alabama  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008.  3013,  and  7003  of  RCRA. 

n.  Conqiliance  With  Executive  Order 
12886 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

m.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 


agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
efiiective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantiy  or  uniquely  afiect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan. 

The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 


timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local,  or  tribal 
governments  or  the  private  sector.  The 
Act  excludes  from  the  definition  of  a 
"Federal  mandate"  duties  that  arise 
from  participation  in  a  voluntary 
Fedeiiil  program,  except  in  certain  cases 
where  a  "Federal  intergovernmental 
mandate"  affects  an  annual  Federal 
entitiement  program  of  $500  million  or 
more  that  are  not  applicable  here. 
Alabama's  request  for  approval  of 
revisions  to  its  authorized  hazardous 
waste  program  is  voluntary  and  imposes 
no  Federal  mandate  within  the  meaning 
of  the  Act.  Rather,  by  having  its 
hazardous  waste  program  approved, 
Alabama  will  gain  the  authority  to 
implement  the  program  within  its 
jurisdiction,  in  lieu  of  EPA  thereby 
eliminating  duplicative  State  and 
Federal  requirements.  If  a  State  chooses 
not  to  seek  authorization  for 
administration  of  a  hazardous  waste 
program  under  RCRA  Subtitie  C,  RCRA 
regulations  are  left  to  EPA. 

m  any  event,  EPA  has  determined  that 
this  rule  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditiu«s 
of  $100  million  or  more  for  State,  local, 
and  tribal  governments  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
EPA  does  not  anticipate  that  the 
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approval  of  Alabama's  hazardous  waste 
program  referenced  in  today's  docxmient 
will  result  in  annual  costs  of  $100 
million  or  more.  EPA's  approval  of  state 
programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector  since  the  State,  by  virtue 
of  the  approval,  may  now  administer  the 
program  in  lieu  of  EPA  and  exercise 
primary  enforcement.  Hence,  owners 
and  operators  of  treatment,  storage,  or 
disposal  facilities  (TSDFs)  generally  no* 
longer  fiace  dual  Federal  and  State 
compliance  requirements,  thereby 
reducing  overall  compliance  costs. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
theUMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  small  governments  may 
own  and/or  operate  TSDFs  that  will 
become  subject  to  the  requirements  of 
an  approved  State  Hazardous  Waste 
Pro-am.  However,  such  small 
governments  which  own  and/or  operate 
TSDFs  are  already  subject  to  the 
requirements  in  40  CFR  parts  264.  265, 
and  270  and  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval.  Once  EPA  authorizes  a  State 
to  administer  its  own  hazardous  waste 
program  and  any  revisions  to  the 
program,  these  same  small  governments 
will  be  able  to  own  and  operate  their 
TSDFs  under  the  approved  State 
program,  in  lieu  of  the  Federal  program. 

IV.  Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
andVor  operate  TSDFs  are  already 
subject  to  the  State  requirements 
authorized  by  EPA  under  40  CFR  part 
271.  EPA's  authorization  does  not 
impose  any  additional  burdens  on  these 
small  entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the  small 
Business  Regulatory  Enforcement 
Fairness  Act.  Pursxiant  to  the  provision 
at  5  U.S.C  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 


requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This,  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C  801  (a)  (1)  (A)  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Envirotunental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  document  is  issued  under 
the  authority  of  sections  2002(a).  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C  6912(a),  6926.  6974(b)). 

Phyllis  P.  HaU. 

Acting  Regional  Administrator. 

(FR  Doc  97-30656  Filed  11-20-97;  8:45  am) 


DEPARTMENT  Of;  THE  INTERIOR 

BurMMi  of  L«iKf  Management 

43  CFR  Pan  2760 
Rmi004-AC»1 

Reclamation  Projects,  Qrant  of  Lands 
in  Reclamation  Townsltee  tor  School 
Purposes 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rule. 

summary:  This  rule  removes  the 

regulations  on  sales  and  grants  of  land 
in  reclamation  townsites  for  reclamation 
projects  and  school  purposes.  The 
Bureau  of  Land  Management  (BLM)  is 
removing  these  regulations  because  they 
consist  of  outdated  material  and 
restatements  of  statutory  language. 
Consequently,  the  regulations  are 
unnecessary  and  can  be  removed  ^ 

without  any  significant  effect. 
EFFECTIVE  DATE:  December  22,  1997. 


AOOftESSES:  You  may  send  Inquiries  or 
suggestions  to:  Director  (630),  Bureau  of 
Land  Management,  1849  C  Street,  N.W., 
Washington,  DC  20240. 
FOR  FURTHER  INFORMAHON  CONTACT:  Jeff 
Holdren,  Bureau  of  Land  Management. 
Lands  and  Realty  Group,  (202)  452- 
7779. 

SUPPLEMENTARY  INFORMATION: 

L  Background 
Q.  Final  Rule  as  Adopted 
m.  Responses  to  Comments 
IV.  Procedural  Matters 

L  Background 

The  existing  regulations  at  43  CFR 
part  2760  were  written  for  BLM  to  assist 
the  Bureau  of  Reclamation  in  disposing 
of  lands  through  public  sale  or  grants  to 
townsites  for  school  purposes.  BLM  is 
removing  these  regulations  because  they 
are  rarely  used  and  contain  no 
applicable,  substantive  provisions 
beyond  what  is  already  in  the  statutes. 

The  final  rule  published  today  is  a 
stage  of  a  rulemaking  process  that  will 
conclude  in  the  removal  of  the 
regulations  in  43  CFR  part  2760.  This 
rule  finalizes  a  proposed  rule  that  was 
published  on  October  3,  1996,  in  the 
Federal  Register  at  61  FR  51666.  The 
rule  provided  for  a  comment  period  of 
60  days,  and  BLM  received  no 
comments  from  the  public. 

n.  Final  Rule  as  Adopted 

This  rule  will  remove  the  regulations 
at  43  CFR  part  2760  in  their  entirety. 
Subpart  2764  consists  entirely  of 
unnecessary  material.  Sections  2764.1 
and  2764.3  concern  procedures  the 
Commissioner  of  Reclamation  must 
follow  when  appraising  and  selling  the 
lots  at  issue.  These  provisions  are 
derived  from  43  U.S.C.  561-573,  and 
merely  inform  the  public  of  the  role 
assumed  by  the  Bureau  of  Reclamation 
in  this  program.  The  regulations  are 
redundant  because  they  repeat  language 
in  43  U.S.C.  564,  and  for  this  reason, 
these  two  sections  have  no  substantive 
effect.  The  remaining  sections  of  subpart 
2764  are  direct  restatements  of  statutory 
language:  section  2764.2  rei}eats  43 
U.S.C.  564-565,  and  section  2764.4 
largely  repeats  43  U.S.C.  566.  Finally., 
the  last  sentence  of  section  2764.4.  the 
part  which  does  not  merely  repeat  the 
statute,  is  outdated  because  it  directs 
municipal  corporations  to  comply  with 
a  CFR  section  that  no  longer  exists. 

Subpart  2765  consists  of  the  filing 
procedures  school  districts  must  follow 
when  applying  for  a  land  grant  for 
school  purposes.  These  regulations 
•elaborate  on  the  statutory  provisions  at 
«3  U.S.C.  570  authorizing  the  Secretary 
of  the  Interior  to  grant  school  districts 
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up  to  six  acres  from  a  reclamation 
townsite.  BLM  is  removing  these 
regulations  to  give  itself  and  the  Bureau 
of  Reclamation  added  flexibility  in 
processing  the  rare  application  for  a 
school  grant.  Rather  than  requiring  the 
school  district  to  submit  the  lengthy 
requirements  currently  contained  in 
section  2765.1,  BLM  will  only  ask  that 
an  application  be  submitted  which 
complies  with  any  Bureau  of 
Reclamation  requirements  and  is 
otherwise  adequate  to  inform  BLM  of  its 
request.  The  substantive  provisions 
cuirentiy  contained  in  subpart  2765, 
such  as  the  6-acre  limit  and  the 
reversion  held  by  the  United  States  in 
the  event  the  land  is  used  for  purposes 
other  than  a  school,  are  entirely 
contained  in  the  statute  at  §  570. 

IIL  Responses  to  Comments 

BLM  received  no  comments  from  the 
public,  and  is  therefore  adopting  the 
proposed  rule  without  changes. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  because  this 
final  rule  only  eliminates  provisions 
that  have  no  impact  on  the  public  and 
no  continued  legal  relevance,  it  is 
categorically  excluded  from 
environmental  review  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act,  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2. 
Appendix  1,  Item  1.10.  In  addition,  this 
action  does  not  meet  any  of  the  10 
criteria  for  exceptions  to  categorical 
exclusions  listed  in  516  DM,  Chapter  2, 
Appendix  2.  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

Paperwoik  Reduction  Act 

This  final  rule  does  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  5  U.S.C. 
601  et  seq.,  to  ensure  that  Government 
regidations  do  not  unnecessarily  or 


disproportionately  burden  small 
entities.  The  RFA  requires  a  regulatory 
flexibility  analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
BLM  has  determined  under  the  RFA 
that  this  final  rule  would  not  have  a 
significant  economic  impact  on 
substantial  number  of  small  entities.  As 
discussed  above,  the  rule  merely 
removes  uimecessary  regulations  and 
causes  no  change  in  status  or  rights  of 
any  entities. 

Unfunded  Mandates  Reform  Act 

Removal  of  43  CFR  part  2760  will  not 
result  in  any  unfunded  mandate  to  state, 
local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Executive  Order  12612 

The  final  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
BLM  has  determined  that  this  final  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment 

Executive  Order  12630 

The  final  rule  does  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  Section  2(a)(1)  of  Executive 
Order  12630  specifically  exempts 
actions  abolishing  reguUtions  or 
modifying  regulationsin a  way  that 
lessens  interference  with  private 
property  use  from  the  definition  of 
"policies  that  have  takings 
implications."  Since  the  primary 
function  of  the  final  rule  is  to  abolish 
unnecessary  regulations,  there  will  be 
no  private  property  rights  impaired  as  a 
result.  Therefore,  BLM  has  determined 
that  the  rule  would  not  cause  a  taking 
of  private  property,  or  require  further 
diMHission  of  takings  implications  under 
this  Executive  Order. 

Executive  Order  12866 

According  to  the  criteria  listed  in 
section  3(f)  of  Executive  Order  12866. 
BLM  has  determined  that  the  final  rule 
isaot  a  significant  regulatory  action.  As 
such,  the  final  rule  is  not  subject  to 
Office  of  Management  and  Budget 
review  under  section  6(a)(3)  of  the 
order. 


Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Author  The  principal  author  of  this 
rule  is  Erica  Petacchi,  Regulatory 
Management  Group,  Bureau  of  Land 
Management,  401LS,  1849  C  Street,  NW. 
Washington.  DC  20240;  Telephone  (202) 
452-5084. 

List  of  Subfeds  ibr  43  CFR  Part  2760 

Public  lands — sale.  Reclamation. 
Schools. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
U.S.C.  1740.  part  2760  of  Group  2700, 
Subchapter  C,  Chapter  II  of  Tide  43  of 
the  Code  of  Federal  Regulations  is 
removed. 

Dated:  November  4, 1997. 

Syhria  V.  Baca. 

Deputy  AMsistant  Secntary,  Land  and 
Minerals  Management. 

[FR  Ooc.  97-30664  Filed  11-20-97;  S:45  am) 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
CDodcst  Na  FEIIA-7677] 

List  of  Communtties  EHglble  for  the 
Sale  of  Flood  Insurance 

AQBICV:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  commimities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  frtun 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  F.  Shea.  Jr. ,  Division  Director. 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
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room  417,  Washington,  DC  20472,  (202) 
646-3819. 

SUPPLEMENTARY  INPOmiATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  conununities  on  the  attachc»d 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Associate  Director  oi 
the  Federal  Emergency  Management 
Agency  has  identified  the  special  flood 
hazard  areas  in  some  of  these 
conununities  by  publishing  a  Flood 
Hazard  Boundary  Map  (FHBM)  or  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  flood  map,  if  one  has  been 
published,  is  indicated  in  the  fourth 
column  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  area^  sho^n  on  the  map. 

The  Associate  Director  finds  that  the 
delayed  effective  dates  would  be 


contrary  to  the  public  interest.  The 
Associate  Director  also  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligible  for  the  sale 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 


This  rule  does  not  involve  any 
collection  of  information  for  purposes  of    follows: 


the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778.  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

f64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 


State/hxation 

Community 
No. 

Effective  date  of  eligibility 

Cunent  effective 
map  date 

New  Eligiblee— Emergency  Program 

Afkansas:  White  County,  unincorporated  areas  . .^>. 

Kentucky:  Cntienden  County,  unincorporated  areas  ..... 

Missouri: 

Bates  County,  unincorporated  areas 

050467 
210254 

290766 
290642 
53QQ31 

210303 

210377 

510366 
080282 

261004 
261001 
261002 
261003 
270306 

060764 

060756 
290620 
530324 
060765 

October  7,  1997  ^ „ „ .„..^' 

...„.do „ - 

October  10,  1997  _ 

October  14,  1997  ..*„.!:! . 

June  7,  1977. 
December  23, 
1977. 

April  19,  1983. 

Worth  County,  unincorporated  areas 

Washington:    Lummi    Indian    Reservation.    tritM    of. 

Whatcom  Gajnty. 
Kentucky: 

Hardin,  city  of,  Marshall  County  

Junction  City,  city  of,  Boyle  County „ „ 

Virginia:  Orange,  town  of,  Orange  County  _ 

Cokxado:  Lake  County,  unincorporated  areas 

Mwtiigan: 

Grant,  township  of.  Keneenan  County  

Janttftow"  i"wn?h'p  ni  (^tawa  (^^unty 

October  15,  1997  „.... 

October  16,  1997  ..„ „ 

Octot)er  17.  1997  ..._. „.^-^ 

October  20.  1997  J. 

October  27,  1997  „ ..._.....„ 

do „ ... 

January  25, 
1980. 

October  18. 
1977. 

MowMla,  township  of,  Tuscola  County  

Otter  Lake,  village  of.  Lapeer  County _ 

Minnesota:  Upsala,  city  of,  Momson  County 

October  28. 1997  , 

October  25. 

New  Ellglblet    Regular  Program 

California: 

Laguna  Niguel,  city  of.  Orange  County,^ ^ 

October  9.  1997  ...» „„ 

1974. 

January  3. 

1907 
June  5, 1997. 
NSFHA. 
May  20,  1996. 
November  15, 

1989. 

Sofvang,  city  of.  Santa  Barbara  County^  

Missouri:  Cainsville.  city  of,  Hanrison  County  

Washington:  Woodinville,  city  of.  King  County 

do ..—^    „..w. 

October  10,  1997  .;_-. 

do 

Octot)er  15,  1997  „ 

CaHfomia  Citrus  Heights,  dty  of.  Sacramento  County' 
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State/kxatk>n 


Washington:  CoupeviOe,  town  of.  Island  County 


North  Carolina:  DavkJson.  town  of,  Mecklenburg  Coun- 
ty ^ 

Ftorida:  Aventura,  city  of,  Dade  County' 

North  Carolina:  Vance  County,  unincorporated  areas  ... 
California:  Shasta  Lake,  city  of,  Shasta  County* 

Texas:  R»  Grande  City,  city  of,  Starr  County^ 

California:  Laguna  Hills,  city  of.  Orange  County*  „. 


Withdrawal 
Oklahoma:  ^tuart,  town  of,  Hughes  County  ..... 

Reinstatements 

Arkansas:  Johnson,  city  of.  Washington  County 

Kentucky:  Ravenna,  dty  of,  Estill  County , 

CokKado:  Mancos,  town  of,  Montezuma  County  


Pennsyfvania:  South  Greensburg,  borough  of,  West- 
moreland County. 
Virginia:  Buchanan  County  unincorporated  areas 


Mk:higan:  Swan  Creek,  township  of,  Saginaw  County 
Indiana:  Fountain  County,  unincorporated  areas  


Regular  Program  Conversions 
Region  II 
l^ew  Jersey:  Mendham.  township  of,  Morris  County  .., 

New  York:  Hume,  town  of.  Allegany  County  

Region  IV 
Fkxkla;  Hillsboro  Beach,  town  of,  Broward  County 

Region  V 

Indiana:  Dyer,  town  of.  Lake  County „ 

Mk:higan: 

Bridgeport,  charter  township  of,  Saginaw  County 

CarroUton,  township  of,  Saginaw  County  

Frankenmuth,  city  of,  Saginaw  County .« 

James,  township  of,  Saginaw  County  

Kochville,  township  of,  Saginaw  County  ..„„ 

Saginaw,  city  of.  Saginaw  County 

Spaulding,  township  of,  Saginaw  County „ 

St.  Charies,  village  of,  Saginaw  County 

Swan  Creek,  township  of,  Saginaw  County  

Tayntouth,  township  of,  Saginaw  County 

Tittabawassee,  township  of.  Saginaw  County 

Zilwaukee,  city  of,  Saginaw  County 

Zilwaukee.  township  of,  Saginaw  County 


Community 
No. 


530281 

370503 

120676 
370366 
060758 

481678 
060760 


400330 

050218 
210319 
080123 
420900 
510024 

260888 
180064 

34Q511 
361 W7 

120040 


Effective  date  of  eligit>ttity 


do 

October  16,  1997 

October  22,  1997 
.....do 

•■■•■•\M#  ■•••>•■  •••■••■■•■•1 


do 

October  31,  1997 


180129    do 


November  17,  1977,  Emerg.;  Febniary  5.  1986.  Reg.; 
October  28,  1997,  With. 

April  28,  1976,  Emerg.;  July  16,  1980,  Reg.;  July  16, 
1980,  Susp.;  October  1,  1997,  Rein.. 

May  19,  1976.  Emerg.;  September  18.  1985,  Reg.; 
September  18,  1985,  Susp.;  October  2,  1997,  Rein. 

July  25,  1975.  Emerg.;  September  29.  1986,  Reg.; 
November  16,  1990  Susp.;  October  3,  1997.  Rein. 

February  10,  1976,  Emerg.;  July  3.  1986,  Reg.;  Au- 
gust 5,  1987.  Susp.;  October  8.  1997.  Rein. 

htovember  8.  1974.  Emerg.;  September  16.  1988. 
Reg.;  September  16,  1988,  Susp.;  October  9, 1997. 
Rein. 

May  12,  1995,  Emerg.;  October  16,  1997,  Reg.;  Octo- 
ber 16,  1997,  Susp.;  October  24.  1997,  Rein. 

December  21,  1978,  Emerg.;  March  2,  1979,  With.; 
October  28,  1997,  Rein. 


Current  effective 
map  date 


October  2, 1997,  Suspension  Withdrawn 
. do 


..do 


260186 

260187 
260188 
260802 
260501 
260189 
260303 
260593 
260888 
260503 
260504 
260285 
260286 


October  16,  1997,  Suspension  Withdrawn 


-do 

..do, 

..do. 

..do, 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 


August  16. 

1995. 
FetxuaryS, 

1993. 
March  4,  1994. 
July  16.  1991. 
September  20. 

1995. 
July  1.  1987. 
Jariuary  3, 

1907. 

Februarys. 
1{ 


Februarys. 

1997. 
Septemt>er  18, 

1985. 
Septemt)er  29, 

1986. 
August  5,  1997. 

August  19, 
1997. 

October  16, 

1997. 
f^ovember  4, 

1977. 


October  2. 
1807. 
Do. 

Da 

'do 

October  16. 
1997. 
Do. 
Do. 
Ooi 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Da 
Da 
Da 


e.5^?  rl?'J?^'"9j*!i^  CO'"'"":  Emerg.-Emergency;  Reg.-Regulan  Rein.-Reinstatement;  Susp.-Suspenswn;  With.-Withdrawn;  NSFHA— Non 
opectai  riood  Hazard  Area. 

'The  City  of  laguna  Niguel  has  adopted  the  Orange  County  (CID  #060212)  Ftood  Insurance  Rate  Map  dated  January  3  1997. 

^The  City  of  Solvang  has  adopted  the  Santa  Barbara  County  (CID  #060331)  Flood  Insurance  Rate  Map  dated  June  5  1997 
..«  I^®,Sl*y«2'  9!^  Heights  has  adopted  the  Sacramento  County  (CID  #060262)  Fkxxl  Insurance  Rate  Map  dated  November  15.  1989  panels 
80,  85,  90,  95,  105,  and  115.  ' 

♦The  Town  of  DavkJson  has  adopted  the  Mecklenburg  County  (CID  #370158)  Fkxxl  Insurance  Rate  Map  dated  Febniary  3,  1993  panels  10 
ZO,  tUXi  25. 


*Ttl*  9^  ?I  ^I*"*"'*  *^^  adopted  the  Dade  County  (CID  #120635)  Fkxxl  Insurance  Rate  Map  dated  March  4,  1994.  panels  82  and  84. 


62270      Federal  Register  /  Vol.  62.  No.  225  /  Friday,  November  21,  1997  /  Rules  and  Regulations 

(Catalog  of  Federal  Domestic  Assistance  No.  < 
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Issued:  hfovember  13,  1997. 
Michael  I.  Annstrong, 
Associate  Director  for  Mitigation. 
(FR  Doc.  97-30665  Filed  11-20-97;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maiung  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  319 
[Docket  Na  97-030A] 
RIN  0S83-AC41 

Labeling  Standards  for  Ovine 
Carcasses,  Parts  of  Carcasses,  Meat 
and  Meat  Food  Products 

agency:  Food  Safety  and  Inspection 

Service,  USD  A. 

ACTKM:  Advance  notice  of  proposed 

rulemaking;  request  for  comments. 

■ —  * 

SUMMARY:  Pursuant  to  a  requirement  in 
the  Farm  Bill  of  1996,  the  Department 
is  issuing  this  advance  notice  of 
proposed  rulemaking  to  determine  the 
type  of  labeling  standards  it  should 
establish  for  lamb  and  mutton  and  their 
meat  food  products.  The  principal  issue 
of  concern  in  the  marketing  of  sheep  is 
the  identification,  for  the  benefit  of 
consumers,  of  the  higher  valued  lamb 
carcasses  compared  to  the  lower  valued 
mutton  and  sheep  carcasses.  One  of  the 
key  elements  of  this  issue  is  the 
attaibutes  that  give  lamb  meat  products 
this  higher  value,  such  as  flavor,  textiue, 
moisture,  color,  mouth  feel,  or  portion 
size. 


B:  Please  send  an  original  and 
two  copies  of  written  comments  to  FSIS 
Docket  Qerk.  Room  102  Cotton  Annex, 
300  12th  Street,  SW,  Washii^ton.  DC 
20250.  Copies  of  USDA  guidance 
material  cited  in  this  notice  are 
available  for  review  in  the  FSIS  Docket 
Room.  All  comments  submitted  in 
response  to  this  advance  notice  of 
proposed  rulemaking  will  be  available 
for  public  inspection  in  the  FSIS  Docket 
Room,  Room  102  Cotton  Annex  fitum 
8:30  a.m.  to  4:30  pjn.  Monday  through 
Friday. 

FOR  HmiHER  MRMMATKW  CONTACT:  Dr. 
Alfred  Liepold,  Food  Technologist, 
Regulations  Development  and  Analysis 
Division,  Office  of  Policy,  Program 
Development  and  Evaluation,  Food 
Safety  and  Inspection  Service,  U.S. 


Department  of  Agriculture,  Washington, 
DC  20250;  (202)  205-0292. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  279  of  H.R  2854— Federal 
'    Agricultiue  Improvement  and  Reform 
Ac^of  1996  (Farm  Bill)  (Pub.  L.  104- 
127, 4/4/96)  reads  as  follows: 

SEC  279.  LABELING  OF  DOMESTIC 
AND  IMPORTED  LAMB  AND  MUTTON 

Section  7  of  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  607)  is 
amended  by  adding  at  the  end  the 
following: 

"(f)  LAMB  AND  MUTTON.— The 
Secretary,  consistent  with  United  States 
international  obligations,  shall  establish 
standards  for  the  labeling  of  sheep 
'  carcasses,  parts  of  carcasses,  sheepmeat 
and  sheepmeat  food  products." 

According  to  the  legislative  history 
(House  Conference  Report,  No.  104- 
494),  this  provision  originated  in  a 
Senate  provision  which  also  stated  that 
the  standard  to  be  used  was  to  be  based 
on  the  break  or  spool  joint  method  to 
differentiate  lamb  fit>m  mutton  by  the 
degree  of  calcification  of  bone  to  reflect 
maturity.  Immature  mammals  have  long 
bones  composed  of  three  bony  parts — a 
central  bony  shaft  and  two  bony  plates, 
one  at  each  end.  The  three  parts  are 
joined  by  cartilage  and,  as  the  animal 
grows  more  cartilage  is  formed  and 
some  of  the  existing  cartilage  turns  to 
bone.  As  the  animal  matures  enough  of 
the  cartilage  tiuTis  to  bone  so  that  the 
three  bony  parts  fuse  into  one.  So  long 
as  the  animal  is  immature,  the  bony 
plate  at  the  end  of  the  bone  can  be 
cleanly  broken  through  the  cartilage 
between  the  shaft  and  the  end  plate, 
leaving  clean  bone  suir&ces  on  both 
sides  of  the  break.  This  is  the  break 
joint;  the  one  used  on  lambs  is  the 
metacarpal  bone  of  the  foreleg  between 
the  shaft  and  the  plate  nearest  the  hoof. 
Industry  terms  for  the  metacarpal  bones 
are  canon  bones  or  trotters.  Once  the 
bone  fuses  and  will  not  cleanly  separate, 
it  is  called  a  spool  joint.  It  is  not  a  true 
joint 

This  spool  joint  criterion  of  the  Senate 
Bill  did  not  carry  through  to  the  Farm 
Bill.  Accordingly,  the  Secretary  may 
prescribe  objective  criteria,  or,  in 
accordance  with  the  regulatory  reform 
initiative,  specify  the  end  to  be  achieved 
(performance  standard),  and  allow 
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producers  to  develop  their  own  criteria 
to  meet  these  performance  standards. 

Prior  Grading  Standards 

In  the  past,  the  Agrioiltiual  Marketing 
Service  (AMS)  published  two  standards 
voluntarily  regulating  the  marketing  of 
sheep,  lamb,  and  yearling  carcasses  and 
their  meat  food  products  on  the  basis, 
among  other  things,  of  age  and/or 
maturity.  These  two  publications  were 
tided  "Official  United  Stetes  Standards 
for  Grades  of  Slaughter  Lambs, 
Yearlings  and  Sheep"  and  "Official 
United  Stetes  Standards  for  Grades  of 
Lamb,  Yearling  Mutton,  and  Mutton 
Carcasses." 

The  purpose  of  these  voluntary 
grading  standards  was  to  develop  and 
esteblish  efficient  marketing  methods 
and  practices  for  agricultural 
commodities  so  that  consumers  could 
obtain  the  quality  of  product  they  desire 
at  a  reasonable  cost  The  grade 
standards  were  developed  to  provide 
uniform  language  to  describe  the 
characteristics  of  many  meat  food 
commodities  in  the  marketplace. 
However,  rapid  changes  in  consumer 
preferences  together  with  associated 
changes  in  commodity  characteri&lics, 
processing  technology,  and  marketing 
practices  outpaced  the  issuance  of 
regulatory  modifications  or  revisions, 
leaving  the  marketplace  burdened  with 
outdated  grading  standards.  Therefore, 
in  line  with  the  President's  regulatory 
review  initiative,  the  standards  were 
removed  from  Volume  7  of  the  Code  of 
Fedwal  Regulations  on  December  4, 
1995,  but  have  been  kept  available  as 
guidelines  in  pamphlet  form. 

In  the  publication  containing  the 
grade  standards  for  slaughter  lambs, 
yearlings,  and  sheep,  the  term  lamb  is 
defined  as:  "A  lamb  is  an  immatiue 
ovine,  usually  imder  14  months  of  age, 
that  has  not  cut  its  first  pair  of  incisor 
teeth."  The  term  yearling  is  defined  as: 
"A  yearling  is  an  ovine  usually  between 
one  and  two  years  of  age  that  has  cut  its 
first  pair  of  permanent  incisor  teeth  but 
has  not  cut  the  second  pair."  The  term 
sheep  is  defined  as:  "A  sheep  is  an 
ovine  ,  usually  over  24  months  of  age, 
that  has  cut  its  second  pair  of 
permanent  incisor  teeth." 

In  the  publication  containing  the 
grade  standards  for  lamb,  yearling 
mutton,  and  mutton  carcasses  where  the 
head  is  not  available,  the  following 
criteria  are  used.  Typical  lamb  carcasses 
tend  to  have  slighUy  wide  and 
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moderately  flat  rib  bones  and  a  light  red 
color  and  a  fine  texture  of  lean.  By 
contrast,  typical  yearling  mutton 
carcasses  have  moderately  wide  rib 
bones  which  tarn'  to  be  flat  and  a 
slightly  dark  red  color  and  coarse 
texture  of  lean. 

The  AMS  standard  recites  that,  in  the 
dressing  of  ovine  carcasses,  both  front 
cannon  bones  (trotters)  normally  are  left 
attached  to  the  carcass  although  in  some 
instances,  one  or  both  trotters  may  be 
removed.  If  present,  trotters  will 
terminate  in  perfect  break  joints  {all 
ridges  forming  the  break  joints  are  intact 
and  well  defined),  imperfect  break  joints 
or  spool  joints.  For  d^ermining  the 
maturity  of  ovine  carcasses,  an 
imperfect  break  joint  is  considered  the 
same  as  a  spool  joint  and  it  is  assumed 
that  there  was  a  spool  joint  on  any 
missing  trotter.  These  variations,  as 
indicated  by  the  following  guidelines, 
are  important  considerations  in 
determining  whether  a  carcass  is  classed 
as  lamb,  yearling  mutton,  or  mutton. 

A  carcass  with  perfect  break  joints  on 
both  trotters  will  be  classed  as  lamb  or 
yearling  mutton  based  on  its  other 
evidences  of  maturity. 

A  carcass  with  spool  joints  on  both 
trotters  will  be  classed  as  yearling    - 
mutton  or  mutton  based'on  its  other 
evidences  of  maturity.  Mutton  carcasses 
always  have  spool  joints  on  both  front 
trotters. 

A  carcass  which  has  a  perfect  break 
joint  on  one  trotter  and  has  either  (1)  a 
spool  joint  on  the  other  trotter,  or  (2)  has 
had  the  other  trotter  removed,  will  be 
classed  as  a  lamb  if  its  other  maturity 
characteristics  are  not  more  advanced 
than  described  in  the  grade 
specifications  as  typical  of  the  more 
mature  lamb  group.  Otherwise,  such 
carcasses  will  be  classed  as  yearling 
mutton.  Maturity  within  the  lamb  class 
shall  be  based  on  the  combination  of 
lean  and  all  skeletal  characteristics. 

Except  for  the  above  referenced 
considerations  given  to  break  joints  and 
spool  joints,  when  making  other 
maturity  evaluations,  more 
consideration  is  given  to  the 
characteristics  of  the  flesh  than  is  given 
to  the  characteristics  of  the  skeleton. 

Question  Concerning  New  Grading 
Standards 

The  criteria  stated  above  are  those 
used  by  AMS  to  distinguish  the  more 
valued  lamb  meat  from  the  less  valued 
meat  of  older  ovines.  The  standards 
have  been  voluntary;  the  costs  to  secure 
grading  by  an  authorized  USOA 
employee  have  been  paid  for  by  the 
person  requesting  the  service.  By  and 
large,  the  only  grading  used  has  been 
that  for  "lamb."  If  one  were  tp  set  up  a 


labeling  standard  and  i>ermit  the 
marketplace  to  determine  its  own 
methods  of  objectively  identifying  lamb 
carcasses  so  that  they  were  acceptable  to 
buyer  and  seller,  the  goal  of  identifying 
the  more  valued  meat  might  be  achieved 
by  more  simple  and  less  costly  means. 
One  of  the  necessities  of  such  a  labeling 
standard  would  be  to  determine  the 
desirable  attributes  that  make  lamb  meat 
more  valuable  and  whether  these 
attributes  can  be  determined  directly 
and  objectively.  If  lamb  is  a  more 
desirable  meat  than  mutton  because  of 
its  attributes,  e.g..  it  is  more  moist,  has 
a  finer  texture,  or  a  difiiBrent  chewy 
feeling,  then  some  type  of  analysis  may 
be  able  to  determine  objective  data 
concerning  moisture  and  chewiness.  If 
the  increased  desirability  of  lamb  meat 
results  from  lighter  color,  milder  flavor, 
or  the  size  of  the  portions,  such  as  lamb 
chops,  a  colorimetric  test  may  be 
devised.  On  the  other  hand,  flavor  is  too 
subjective  to  be  easily  used  for  grading 
purposes;  and  too  many  variables  other 
than  maturity  can  influence  portion  size 
to  make  that  factor  of  much  value. 

AMS  has  continued  to  grade  lamb  and 
mutton  (sheep)  carcasses,  using  the 
same  grades  as  before  the  regulation 
change.  The  grading  is  on  a  voluntary 
basis,  so  the  ^ct  that  the  standards  have 
been  removed  from  the  regulations  has 
not  affected  such  grading.  As  a  practical 
matter,  producers  of  lamb  that  they 
think  will  achieve  U.S.  Prime  or  Choice 
will  have  such  lamb  officially  graded  by 
AMS  meat  graders.  But,  since  the 
program  is  volimtary,  producers  will  not 
have  other  grades  and  classes  of  ovines 
graded.  Further,  although  neither  FSIS 
nor  AMS  has  a  definition  of  the  word 
"lamb"  in  the  regulations,  when  the 
term  "lamb"  is  used  on  a  federally 
inspected  meat  food  product,  the 
product  must  come  from  meat  that 
meets  the  definition  of  ''lamb"  in  the 
AMS  standards.  It  is  clear  that  if  new 
standards  are  developed,  they  could 
differ  from  the  current  voluntary  AMS 
grading  standards. 

This  situation  raises  a  number  of 
practical  questions:  Should  FSIS  issue 
new  grading  standards  or  should  AMS 
reissue  the  AMS  standards  in  the 
regulations?  If  the  standards  are 
reissued,  should  compliance  with  such 
standards  remain  voluntary?  Should  the 
standards  include  the  standard  for 
yearling  mutton,  as  the  old  AMS 
Standard  did?  What  criteria  should  FSIS 
use,  if  not  the  old  AMS  ones?  Should 
FSIS  only  use  some  of  these  criteria, 
other  criteria,  some  combination  of 
these  and  other  criteria,  or  performance 
standards?  What  would  be  the  economic 
and  other  regulatory  impacts  of  new 
standards  on  producers  and  processors? 


According  to  a  representative  of  the 
New  Zealand  Meat  Producers  Board,  the 
break  joint  method  of  determining 
maturity  is  not  used  in  Australia  or  New 
2^aland  and  would  be  considered  a 
"thinly  veiled  attempt  to  erect  a  non- 
tariff  trade  barrier."  The  New  Zealand 
representative  states  that  the  only 
appropriate  method  of  defining  lamb  is 
to  use  a  definition  accepted  throughout 
the  world,  namely;  "young  sheep  under 
12  months  with  no  permanent  incisors 
in  wear."  Some  U.S.  authorities  agree 
vtrith  the  foreign  comments  that  the 
break-joint  method  is  not  sufficiendy 
reliable.'  However,  the  New  Zealand 
definition  differs  iiom  the  AMS 
standards  in  the  use  of  the  term  "in 
wear"  and.  more  importanUy.  in  the 
situation  where  there  is  no  head  on  the 
carcass,  the  teeth  method  of  defining  is 
not  viable.  One  issue  there  is  whether 
the  U.S.  should  accept  the  principle  of 
grading  in  the  export  counby.  using  the 
teeth  method? 

Other  practical  issues  exist  raised  by 
the  Farm  Bill  directly  or  indirectly,  but 
not  specifically  mentioned  in  it;  FSIS 
would  appreciate  any  comments  on 
these  issues  also:  Attempts  have  been 
made  in  the  past  to  label  young  ovine 
carcasses  which  had  not  been  graded 
and  which  possibly  do  not  meet  the 
lamb  criteria  as  "no-roll  lamb."  meaning 
that  the  grade  markings  have  not  been 
applied,  or  rolled  on.  the  carcasses.  The 
Agency  considered  this  misbranding, 
since  the  phrase  inoluded  the  term 
"lamb"  which  could  be  inapplicable. 
Should  this  policy  be  changed?  Also 
should  the  nomenclature  for  carcasses 
of  one  to  two  year  old  ovines  be 
changed  as  has  been  requested  from 
"yearling  mutton"  to  "yearling  lamb?" 
At  present  this  also  is  considered 
misbranding.  Further,  although  there  is 
no  definition  for  "lamb"  in  the 
regulations.  FSIS.  in  9  CFR  317.8  (b)(4) 
does  define  the  term  "spring  lamb"  or 
"genuine  spring  lamb"  as  applicable 
only  to  carcasses  of  new-crop  lambs 
slaughtered  during  the  period  beginning 
in  March  and  terminating  not  beyond 
the  close  of  the  week  containing  the  first 
Monday  of  October.  Should  this  present 
definition  of  "spring  lamb;"  be  changed, 
deleted,  or  added  to  the  standard?  Also, 
as  a  matter  of  FSIS  policy,  sheep  brains, 
hearts,  and  tongues  are  considered 
pracdcally  indistinguishable  ftova  lamb 
brains,  hearts,  and  tongues,  respectively; 
therefore,  these  articles  from  ovine 
carcasses  may  be  designated  as  either 
sheep  or  lamb.  Should  this  be  changed? 


•  Field.  Ray  A..  University  of  Wyoming.  Latter  to 
Ro<«mary  Mucklow.  Wattarn  State*  Meat 
Acaociatioo.  6/1/M. 
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If  the  U.S.  requires  the  grading  of 
lambs,  and,  at  the  same  time,  permits 
the  grading  of  imported  lambs  in  the 
country  of  origin  by  officials  of  that 
country,  the  economic  effects  of  such  a 
compidsory  grading  standard  on  the 
exporting  country  would  be  lessened.  If 
this  is  not  permitted,  the  country  would 
have  to  leave  the  bone  ends  on  die 
trotters,  a  practice  which  is  not  routine 
at  the  present  time.  This  would  mean  a 
change  in  the  slaughter  technique  in  the 
originating  country,  an  increase  of  a  few 
otmces  in  the  shipping  weight  of  ^h 
carcass,  and  an  increased  cost  of  having 
each  imfmrted  carcass  graded  at 
producer  expense  by  U.S.  Department  of 
Agriculture  personnel.  It  appears  that 
such  mandatory  grading  would  not 
materially  affect  the  nimiber  of  imported 
lambs,  since  Imported  lambs  tend  to  be 
younger  than  domestic  ones  at  time  of 
slaughter.  Under  a  required  grading 
program,  domestic  stock  would  also 
have  to  be  graded  and  some  domestic 
producers  may  consider  this  an 
undesirable  requirement 

Any  further  information  on  these  or 
other  economic  or  regulatory  impacts 
would  be  welcome.  If  there  are  related 
issues  not  mentioned,  but  relevant,  any 
information  or  comments  on  such  issues 
should  also  be  submitted  for  evaluation. 

Done  at  Washington.  O.C.,  on  November 
14, 1997. 

Thomas  ).  Billy, 

Administrator. 

[FR  Doc.  97-30569  Filed  ll-20-fl7;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Ratoaaa  Na  33-7476;  Fll*  No.  87-22-97) 

RIN  323S-^AH23 

Equity  Index  Insurance  Products 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Concept  release;  extension  of 

comment  period. 

SUMMARY:  The  Commission  is  extending 
from  November  20, 1997,  to  January  5, 
1998.  the  comment  period  for  Securities 
Act  Release  No.  7438  (Aug.  20, 1997),  62 
FR  45359  (Aug.  27, 1997).  This  release 
requested  public  comment  on  the 
structure  of  equity  index  insurance 
products,  the  manner  in  which  they  are 
marketed,  and  any  other  matters  the 
Commission  should  consider  in 
addressing  federal  securities  law  issues 
raised  by  equity  index  insurance 
products. 


DATES:  Comments  must  be  received  on 
or  before  January  5, 1998. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-6009. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-commentsOsec.gov.  All 
comment  letters  should  refer  to  File  No. 
S7-22-97;  this  file  number  should  be 
included  on  the  subject  line  if  E-mail  is 
used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549-6009. 
Electronically  submitted  comments  will 
also  be  posted  on  the  Commission's 
internet  site  (http://www.sec.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dunphy,  Attorney,  (202)  942- 
0670,  Office  of  Insurance  Ptoducts, 
Division  of  Investment  Management, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  10-6, 
Washington,  D.C.  20549-6009. 

SUPPt-EMENTARY  INFORMATION:  On  August 
20, 1997,  the  Commission  issued  a 
concept  release  soliciting  comment  on 
the  structiu^  of  equity  index  insurance 
products,  the  manner  in  which  they  are 
marketed,  and  any  other  matters  the 
Commission  should  consider  in 
addressing  federal  securities  law  issues 
raised  by  equity  index  insurance 
products.*  The  Commission  requested 
that  comments  on  the  release  be 
received  by  November  20, 1997. 

In  a  letter  dated  November  3, 1997, 
the  American  Coimcil  of  Life  Insurance 
("ACLI")  requested  a  45-day  extension 
of  time  within  which  to  comment  on  the 
concept  release.^  The  ACLI  requested 
the  extension  to  provide  an  opportunity 
for  carefid  analysis  and  constructive 
comment  on  the  release. 

To  permit  additional  time  for  careful 
analysis  and  constructive  comment,  and 
in  light  of  the  importance  of  comments 
on  this  subject,  the  Commission  believes 
that  a  45-day  extension  of  the  comment 
period  is  appropriate.  Therefore,  the 
comment  period  for  responding  to 
Securities  Act  Release  No.  7438  is 
extended  to  January  5. 1998. 

November  17. 1997. 


By  the  Commission. 
Mafgaret  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc.  97-30629  Filed  11-20-97;  8:45  am] 

BIUMQ  COOC  S010-01-P 


<  Securities  Act  Rel.  Na  7438  (Aug.  20, 1997)  (62 
FR  45359  (Aug.  27.  1997)]. 

'  Letter  from  Carl  B.  Wilkerson.  Senior  Counsel, 
American  Council  of  Life  insurance,  to  Jonathan  G. 
Kat2,  Secretary,  U.S.  Securities  and  Exchange 
Commission  (Nov.  3, 1997). 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  ftedamatlon 
and  Enforcement 

30  CFR  Part  920 
[IID-042-FOR1 

MarylaiYd  ftogulatory  Program 

AOBICY:  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  nde;  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
proposed  amendments  to  the  Maryland 
regulatory  program  (hereinafter  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendments  consist  of  revision  to  the 
Maryland  regulations  regarding  a 
reduced  bond  liability  period  for  lands 
remined.  The  amendments  are  intended 
to  revise  the  Maryland  program  to  be 
consistent  with  the  corresponding 
Federal  regidations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.,  December 
22, 1997.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  16, 1997.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  E.S.T.,  on  December  8, 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  (George 
Rieger.  Field  Branch  Chief,  at  the 
address  listed  below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docimient  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Quet, 
Appalachian  Regional  Coordinating 
Center.  Office  of  Surfece  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh  PA  15220 
Telephone:  (412)  937-2153 
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Maryland  Bureau  of  Mines,  160  South 
Water  Street,  Frostburg.  Maryland 
21532.  Telephone:  (301)  689-4132. 
FOA  FURTHER  MFORMATIOM  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center.  Telephone:  (412)  937-2153. 

SUPPt-EMBfTARY  MFORHUTION: 

I.  Background  on  the  Maryland 
Program 

On  February  18.^1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Background  information  on 
the  Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
18,  1982.  Federal  Register  (47  FR  7214). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
920.15  and  920.16. 

n.  Description  of  the  Proposed 
Amendment 

hbtyiaad  provided  and  informal 
amjaniHMmi  to  OSM  regarding  a  reduced 
bond  liability  period  for  land  remined 
in  a  letter  dated  August  18. 1996.  OSM 
completed  its  review  of  the  informal 
amendment  and  submitted  comments  to 
Maryland  in  a  letter  dated  August  4, 
1997.  By  letter  dated  October  9, 1997 
(Administrative  Record  No.  MI>-579- 
00),  Maryland  submitted  its  response  to 
OSM's  comments  in  the  form  of  a 
proposed  amendment  to  its  program 
pursuant  to  SMCRA. 

The  provisions  of  the  Code  of 
Maryland  Regulations  (COMAR)  that 
Maryland  proposes  to  amend  are  as 
follows: 

1.  COMAR  26.20.01. 02B  Definitions 

Specifically,  Maryland  proposes  to 
delete  the  existing  definition  at  (49), 
"keyway,"  and  add  a  new  definitioil  at 
(49)  as  follows: 

"Lands  eligible  for  remining"  means 
any  land  that  would  otherwise  be 
eligible  for  expenditures  under 
Environment  Article.  Title  15,  Subtitle 
11,  Annotated  Code  of  Marland. 

2.  COMAR  26.20.14.05  Duration  of 
Performance  Bonds 

PMigraph  B.  is  modified  by  adding  to 
tb*  opening  phrase,  "except  on  lands 
eligible  for  remining."  and  new 
paragraph  C.  is  added  as  follows: 

On  lands  eligible  for  remining 
included  in  permits  issued  before 
September  30,  2004,  or  any  later  date 
authorized  by  the  federal  Surface 
Mining  Control  and  Reclamation  Act,  or 
any  renewal  thereof,  the  period  of 
liability  for  a  bond  shall  continue  for  a 


period  of  not  less  than  2  full  years, 
beginning  with  the  last  year  of 
augmented  seeding,  fertilizing, 
irrigation,  or  other  work.  The  period  of 
liability  shall  begin  again  when 
augmented  seeding,  fisrtilizing, 
irrigation  or  other  work  is  ordered  by 
the  Bureau  to  correct  a  failure  to 
maintain  the  permanent  vegetative 
cover  required  under  COMAR  08.20.29 
on  the  site. 

Existing  paragraph  C.  is  re-lettered  as 
D.  and  the  5-year  reference  is  deleted. 

3.  COMAR  26.20.14.08.  Criteria  and 
Schedule  for  Release  of  Performance 
Bond 

Existing  paragraph  D.(2)  is  deleted 
and  new  paragraph  0.(2)  is  added  as 
follows: 

For  acreage  on  which  Reclamation 
Phase  II  has  been  completed  and  for 
which  a  bond  release  application  has 
been  submitted,  an  amount  of  bond  not 
to  exceed  50  percent  of  the  per  acre  rate 
submitted  in  accordance  with 
Regulation  .03D  of  this  chapter  may  be 
released; 

Existing  paragraph  D.(3)  is  deleted 
and  new  paragraph  D.(3)  is  added  a 
follows: 

For  acreage  on  which  Reclamation 
Phase  m  has  been  completed  and  for 
which  a  bond  release  application  has 
been  submitted,  the  remaining  amount 
of  bond  equal  to  50  percent  of  the  per 
acre  rate  submitted  in  accordance  with 
Regulation  .03D  of  this  chapter  may  be 
released; 

New  paragraph  D.(4)  is  added  as 
follows: 

On  lands  eligible  for  remining,  for 
acreage  on  which  Reclamation  Phases  II 
and  in  have  been  completed  and  for 
which  a  bond  release  application  has 
been  submitted,  bond  in  the  amount  of 
the  per  acre  ra(te  submitted  in 
accordance  with  Regulation  .03D  of  this 
chapter  may  be  released. 

4.  COMAR  26.20.29.07.  Standards  for 
Success 

Existing  paragraph  B.(8)  is  revised  by 
adding  the  phrase  "except  on  lands 
eligible  for  remining  as  provided  in 
§  B.(9)  of  this  regulation." 

New  paragraph  B.(9)  is  added  as 
follows: 

On  lands  eligible  for  remining 
included  in  permits  issued  before 
September  30,  2004,  or  on  any  later  date 
authorized  by  the  federal  Surface 
Mining  Control  ad  Reclamation  Act,  or 
any  renewal  thereof,  the  period  of 
responsibility  shall  continue  for  a 
period  of  not  less  than  2  full  years. 

New  paragraph  C.  is  added  as  follows: 

On  lands  eligible  for  remining 
included  in  any  permit,  the  lands  shall 


equal  or  exceed  the  standards  for 
success  during  the  growing  season  of 
the  last  year  of  the  responsibility  period 
of  §  8(9]  of  this  regulation. 

5.  COMAR  08.20.14.14  Release  of  Bonds 
on  Remining  Areas 

Maryland  proposed  to  add,  and  the 
Oflice  Of  Surface  Mining  approved,  this 
section  as  published  in  the  Federal 
Register  (61  FR  12028)  dated  March  25, 
1996.  However,  Maryland  subsequently 
chose  not  to  promulgate  this  regulation. 
Instead,  Maryland  now  proposes  the 
changes  enumerated  in  Items  1.  through 
4.  above. 

m.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Appalachian 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATKM 
CONTACT  by  4:00  p.m.,  E.S.T.  December 
8,  1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opprartunity  to  speak  at  the 
public  hearing,  the  bearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatiy  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
ofiicidls  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scbediUed  to 
speak  and  persons  present  in  the 
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audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
MFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDR^ISSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Oder  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met 


National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 


Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  die  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surfiace 
mining,  Underground  mining. 

Dated:  November  14, 1997. 
TimL.Di.rin8.r.        ^^^^^ '- 

Actiag  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

[FR  Doc  97-30598  Filed  11-20-97;  8:45  am) 

■UJNQ  CODE  4310-Oe-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1 190  and  1191 

Aecasaibility  GukMlnas  for  Outdoor 
Developed  Areas;  Meeting  of 
Regulatory  Negotiation  Committee 

AQ8ICY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTKM:  Regulatory  negotiation 
committee  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 


Board  (Access  Board)  has  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectiiral  Barriers  Act.  This 
document  announces  the  dates,  times, 
and  location  of  the  next  meeting  of  the 
committee,  which  is  open  to  the  public 

DATES:  The  committee  will  meet  on: 
Sunday,  December  14, 1997,  2:00  p.m. 
to  6:00  p.m.;  Monday,  December  15, 
1997,  8:30  a.m.  to  5:00  p.m.;  and 
Tuesday,  December  16, 1997, 8:30  a.m. 
to  5:00  p.m. 

ADDRESSES:  The  committee  will  meet  at 
the  Wyndham  Sea  Tac  Hotel,  18118 
Pacific  Highway  South,  Seattie, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Stieet,  NW.,  suite  1000. 
Washington,  DC,  20004-1111. 
Telephone  nimiber  (202)  272-5434 
extension  34  (Voice);  (202)  272-5449 
(TTY).  This  document  is  available  in 
alternate  formats  (cassette  tape,  braille, 
large  print,  or  computer  disc)  upon 
request  This  docimient  is  also  available 
on  the  Board's  web  site  (http:// 
www.acce8S-board.gov/rules/ 
outdoor.htm). 

SUPPLEMENTARY  MFONMATION:  In  June 
1997,  the  Access  Board  established  a 
regulatory  negotiation  committee  to 
develop  a  proposed  rule  on  accessibility 
guidelines  for  newly  constructed  and 
altered  outdoor  developed  areas  covered 
by  the  Americans  with  Disabilities  Act 
and  the  Architectural  Barriers  Act  (62 
FR  30546,  June  4, 1997).  The  committee 
will  hold  its  next  meeting  on  the  dates 
and  at  the  location  announced  above. 
The  meeting  is  open  to  the  public.  The 
meeting  site  is  accessible  to  individuals 
with  disabilities.  Individuals  with 
hearing  impairments  who  require  sign 
language  interpreters  should  contact 
Peggy  Greenwell  by  December  1. 1997, 
by  calling  (202)  272-5434  extension  34 
(voice)  or  (202)  272-5449  (TTY). 
Lawrence  W.  RiAe, 
Executive  Director. 

[FR  Doc.  97-30652  Filed  11-20-97;  8:45  am) 
■aUNQ  COM  siso-oi-r 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AE40 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Riparian  Brush  Rabbit 
and  Riparian  Woodrat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  the  riparian 
brush  rabbit  [Sylvilagus  bachmani 
riparius)  and  the  riparian  (San  Joaquin 
Valley)  woodrat  [Neotoma  fuscipes 
riparia)  as  endangered  species  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (Act).  The  brush  rabbit  and 
woodrat  inhabit  riparian  communities 
along  the  lower  portions  of  the  San 
)oaquin  and  Stanislaus  rivers  in  the 
northern  San  Joaquin  Valley,  California. 
Only  a  single  remaining  population  of 
each  species  has  been  confirmed. 
Potential  threats  to  these  species 
include  flooding,  wildfire,  predation, 
and  other  random  factors.  This 
proposal,  if  made  fined,  would  extend 
the  Act's  protective  provisions  to  these 
animals. 

DATES:  Comments  boia  all  interested 
parties  must  be  received  by  January  20, 
1998.  Public  hearing  requests  must  be 
received  by  January  5,  1998. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service. 
3310  El  Camino  Ave.,  Suite  130, 
Sacramento,  California  95821. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  Windham  at  the  above  address 
(telephone  916/979-2725). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  riparian  brush  rabbit  [Sylvilagus 
bachmani  riparius)  was  described  as  a 
distinct  subspecies  by  Orr  (1935)  and  is 
one  of  13  subspecies  of  5.  bachmani 
(Hall  1981).  Sylvilagus  bachmani 
belongs  to  the  order  Lagomorpha  and 
family  Leporidae.  The  riparian  brush 
rabbit  is  a  medivun  to  small  cottontail 
with  a  total  length  of  300  to  375 
millimeters  (mm)  (11.8  to  14.8  inches 
(in))  and  a  mass  of  500  to  800  grams  (g) 
(1.1  to  1.8  pounds).  It  is  unique  in  that 
the  sides  of  the  rostrum  (nasal/upper 


jaw  region  of  thaskull),  when  viewed 
firom  above,  are  noticeably  convex 
instead  of  straight  or  concave  as  in  other 
races  of  bachmani  (Orr  1940).  The  color 
varies  from  dark  brown  to  gray  above  to 
white  underneath.  The  subspecies 
visually  resembles  the  desert  cottontail 
(Sylvilagus  audubonii),  a  species  that 
also  occurs  in  riparian  habitats  within 
the  historic  range  of  the  riparian  brush 
rabbit.  In-hand  identification  is  required 
to  definitively  distinguish  between 
yoimg  individuals  of  these  species 
(Williams  1993). 

Brush  rabbits  in  general  breed 
between  December  and  May  or  June 
(Mossman  1955).  After  a  gestation 
period  of  26  to  30  days,  the  young  are 
bom  in  nest  cavities  lined  mainly  with 
fur  and  covered  with  a  grass  plug  (Davis 
1936,  Orr  1940,  Orr  1942).  The  young 
are  bom  naked,  blind,  and  helpless  and 
open  their  eyes  in  10  days  (Orr  1940, 
Orr  1942).  Young  rabbits  remain  in  the 
nest  about  2  weeks  before  venturing  out, 
and  the  female  will  continue  to  suckle 
her  young  for  2  to  3  weeks  after  their 
birth.  Orr  (1940)  reported  a  mean  litter 
size  of  between  three  and  four  with  a 
range  of  two  to  five,  while  Mossman 
(1955)  reported  an  average  of  four  with 
a  range  of  three  to  six.  Riparian  brush 
rabbits  grow  to  adult  size  in  4  to  5 
months,  but  do  not  reach  sexual 
maturity  ujitil  the  winter  following 
birth.  Females  give  birth  to  about  5 
litters  per  season  with  an  estimated 
average  of  9  to  16  young  per  breeding 
season  (Basey  1990).  The  percentage  of 
females  active  during  the  breeding 
season  is  unknown,  but  in  1  study,  9  of 
25,  or  36  percent  of,  female  adults 
examined  showed  no  signs  of 
reproductive  activity  (Basey  1990). 

The  habitat  nf  the  riparian  brush 
rabbit  is  riparian  iorests  with  a  dense 
shrub  layer.  Common  food  plants  in 
riparian  brush  rabbit  habitat  include 
Rosa  califomica  (California  wild  rose), 
Rubus  ursinus  (Pacific  blackberry),  Vitis 
califomica  (wild  grape),  Sambucus 
mexicana  (elderberry),  and  grasses 
(Williams  1988.  Basey  1990).  Brush 
rabbits  have  relatively  small  home 
ranges  that  usually  conform  to  the  size 
and  shape  of  available  brushy  habitat 
(Basey  1990).  In  general,  the  home 
ranges  of  males  are  larger  than  those  of 
feniales  but  male  home  ranges  do  not 
overlap  the  primary  activity  centdrs 
within  female  territories  (Biasey  1990). 

The  riparian  brush  rabbit  is  currently 
restricted  to  a  single  population  at 
Caswell  Memorial  State  Park.  San 
Joaquin  County,  along  the  Stanislaus 
River  (Williams  and  Basey  1986).  In 
surveys  conducted  in  all  potential 
habitat  along  the  Merced,  San  Joaquin, 
Stanislaus,  and  Tuolumne  rivers  during 


1985  and  1986,  no  additional 
populations  of  riparian  brush  rabbits 
were  located  (Williams  1988).  A 
maximum  of  about  81  hectares  (ha)  (198 
acres  (ac))  in  Caswell  Memorial  State 
Park  are  suitable  habitat  for  riparian 
brush  rabbit  (Williams  1993).  IDuring 
periods  of  heavy  flooding,  when 
virtually  no  suitable  habitat  remains 
exposed  as  a  refugium,  the  population 
can  drop  dramatically.  Williams  (1988) 
estimated  a  population  low  of  10  or 
fewer  individuals  after  severe  winter 
flooding  in  1985-86.  Extended  flooding 
occurred  during  the  winter  and  spring 
of  1997,  but  no  population  estimate  is 
yet  available  (see  factor  A  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section).  Such  low  population 
levels  may  make  this  subspecies 
extremely  vulnerable  to  detrimental 
genetic  processes  and  random  events 
(see  fector  E  in  the  "Summary  of  Factors 
Affecting  the  Species"  section). 
Maximum  population  estimates  from 
surveys  conducted  in  recent  years  at 
Caswell  Memorial  State  Park  are  88  to 
452  individuals  (Williams  1988),  320  to 
540  individuals  (Basey  1990),  and  170 
to  608  individuals  (Williams  1993). 

Because  this  subspecies  was  not 
described  until  after  it  is  believed  to 
have  been  extirpated  fron)  most  of  its 
historic  range,  definitive  information  on 
its  former  distribution  is  lacking.  Even 
though  riparian  brush  rabbit  specimen 
records  and  sightings  were  known  only 
from  along  the  San  Joaquin  River  near 
the  boundary  of  San  Joaquin  and 
Stanislaus  counties,  Orr  (1940)  believed, 
based  on  the  presence  of  suitable 
habitat,  that  its  historic  range  extended 
along  the  San  Joaquin  river  system,  firom 
Stanislaus  County  north  to  the 
Sacramento-San  Joaquin  River  Delta.  It 
apparently  has  beeta  extirpated  firom  the 
EVelta.  as  well  as  most  of  the  lower  San 
Joaquin  River  and  its  tributaries — the 
Stanislaus,  Tuolumne,  and  Merced 
rivers  (Williams  1986).  The  range  of  the 
subspecies  likely  extended  fiarther 
upstream  south  of  the  Merced  River, 
assuming  that  suitable  habitat  occurred 
historically  along  the  length  of  the  San 
Joaquin  River  system  (Williams  and 
Basey  1986). 

The  riparian  (San  Joaquin  Valley) 
woodrat  [Neotoma  fuscipes  riparia)  was 
first  described  by  Hooper  (1938)  and  is 
1  of  11  subspecies  of  N.  fuscipes  in  the 
family  Muridae  (order  Rodentia).  The 
subspecies  has  been  retained  by  Hall 
(1981)  and  Williama  (1986  and  1993). 
The  riparian  woodrat  is  a  medium-sized 
rodent,  its  total  length  averaging  443 
mm  (17.4  in),  its  tail  length  averaging 
217  mm  (8.5  in)  (Hooper  1938),  and  its 
total  weight,  based  on  measurements  of 
other  su^pecies,  averaging  about  227  g 
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(8  ounces),  with  marked  seasonal 
variation  (Williams  et  al.  1992).  The 
riparian  woodrat  is  predominantly  gray 
and  cinnamon  above  and  whitish 
beneath,  with  white  hindfaet  Neotoma 
fuscipes  riparia  is  distinguished  from 
other  subspecies  of  N.  fuscipes  by  size 
and  coloration  of  the  body,  tail,  ears,  or 
feet,  in  addition  to  skull  measurements 
and  characteristics  (Hooper  1938). 

The  following  information  is  taken 
fixjm  a  number  of  studies  on  Neotoma 
fuscipes,  including  riparia  and  related 
subspecies.  MosUy  active  at  night,  the 
woodrat's  diet  is  diverae  and  mainly 
herbivorous,  with  leaves,  fruits, 
terminal  shoots  of  twigs,  flowers,  nuts, 
and  fungi  comprising  the  bulk  of 
ingested  material  (Williams  et  al.  1992). 
Females  have  one  to  five  litters  per  year 
with  three  to  four  young  each  time. 
Reproduction  occurs  in  all  months,  with 
the  fewest  pregnancies  in  December  and 
the  most  in  February.  The  number  of 
juvenMes  appearing  outside  the  nest  is 
greatest  in  July  and  least  in  January  and 
February  (Williams  et  al.  1992). 

The  young  are  bom  in  stick  nest 
houses  or  lodges,  which  are  located  on 
the  ground  and  measure  0.6  to  0.9 
meters  (m)  (2  to  3  feet  (ft))  high  and  1.2 
to  1.8  m  (4  to  6  ft)  in  diameter.  Most 
lodges  are  positioned  over  or  against 
logs  (Cook  1992,  cited  in  Williams 
1993).  Unoccupied  houses  can  peraist 
for  20  to  30  years  (Williams  1993). 
Unlike  other  subspecies,  the  riparian 
woodrat  occasionally  builds  nests  in 
cavities  in  trees  and  artificial  wood 
duck  nest  boxes  (Williams  1986).  Nest 
houses  usually  are  occupied  by  single 
adults.  Young  seldom  disperse  far  from 
their  natal  houses,  and  nest  clusters 
occupied  by  related  individuals  tend  to 
develop  in  flavored  habitats.  Unlike 
males,  fenules  remain  in  or  near  natal 
areas  throughout  their  life  (Williams  et 
al.  1992).  At  Caswell  Memorial  State 
Park,  Williams  (1993)  reported  a  mean 
density  of  houses  of  8.3  per  ha  (3.4  per 
ac),  or  757  houses  on  91  ha  (225  ad)  of 
suitable  habitat;  occupancy  of  these 
houses  was  not  verified. 

In  a  study  of  another  subspecies  of 
Neotoma  fuscipes.  Linsdale  and  Tevis 
(1951,  cited  in  Williantis  et  al.  1992) 
found  that  70  percent  of  the  population 
survived  less  than  1  year,  27  percent 
survived  2  years,  and  3  percent  siuvived 
3  years  or  more.  Williams  et  al.  (1992) 
also  cited  a  number  of  studies  that 
indicated  woodrats  are  highly 
responsive  to  habitat  alteration,  with 
populations  fluctuating  widely  in 
response  to  a  variety  of  perturbations 
such  as  fire,  flood,  drought,  habitat 
modification,  and  browsing  and 
trampling  by  ungulates. 


Historical  localities  for  the  riparian 
woodrat  are  distributed  along  the  San 
Joaquin,  Stanislaus,  and  Tuolumne 
rivers,  and  in  Corral  Hollow  in  San 
Joaquin,  Stanislaus,  and  Merced 
counties  (Hooper  1938,  Williams  1986). 
This  range  is  similar  to  the  presumed 
historical  range  for  the  riparian  brush 
rabbit.  Thus,  prior  to  the  statewide 
reduction  of  riparian  communities  by 
nearly  90  percent  (Katibah  1984).  the 
riparian  brush  rabbit  and  woodrat 
probably  occiured  throughout  the 
extensive  riparian  forests  along  major 
streams  flowing  onto  the  floor  of  the 
northern  San  Joaquin  Valley. 

The  only  known  population  of  the 
riparian  woodrat  occurs  in,  and 
immediately  adjacent  to.  Caswell 
Memorial  State  Park,  also  the  site  of  the 
only  riparian  bmsh  rabbit  population 
(Williams  1993).  A  woodrat  population 
was  reported  during  the  early  1970s 
near  the  type  locality  at  Vemalis,  but 
the  current  statiis  of  the  population  is 
unknovim  (D.  Williams  1986,  pars, 
comm.  1994).  The  site  of  an  old  record 
at  Corral  Hollow,  San  Joaquin  County, 
no  longer  supports  suitable  habitat  (D. 
Williams,  pers.  comm.  1994).  Cook 
(1992)  estimated  die  Caswell  Park 
population  at  637  woodrats  over  102  ha 
(250  ac)  of  habitat.  Williams  (1993) 
estimated  a  peak  popidation  at  Caswell 
of  437  animals,  based  on  mean  density 
of  4.8  woodrats  per  ha  on  91  ha  (225  ac) 
of  suitable  habitat. 

Today,  riparian  forests  of  the  lower 
San  Joaquin  River  and  its  tributaries 
outside  of  Caswell  Memorial  State  Park 
have  nearly  been  eliminated.  The 
remaining  habitat  is  small,  narrow  forest 
patches  confined  within  levees.  These 
areas  flood  completely  during  major 
storm  events.  Because  these  forest 
remnants  are  small,  isolated,  and  subject 
to  periodic  prolonged  flooding 
(Williams  and  Basey  1986),  their 
capability  to  support  viable  populations 
of  these  subspecies  over  the  long-term  is 
doubtful.  Historic  habitat  and  refugia 
from  flooding  in  adjacent  lands  are  now 
mainly  cultivated  fields,  orchards,  and 
vineyards,  habitats  unsuitable  for  these 
subspecies  (Williams  and  Basey  1986). 
Flooding,  wildfire,  predation,  and  other 
factors  imperil  their  continued 
existence. 

Previous  Federal  Action 

Federal  action  on  these  two  species 
began  on  September  18. 1985,  when  the 
Service  published  the  Vertebrate 
Wildlife  Notice  of  Review  (50  FR 
37958),  which  included  the  riparian 
brush  rabbit  and  riparian  woodrat  as 
category  2  candidate  species.  Category  2 
candidates,  a  designation  discontinued 
in  a  Notice  of  Review  published  by  the 


Service  on  Febmary  28, 1996  (61  FR 
7596),  were  taxa  for  which  information 
in  possession  of  the  Service  indicated 
that  proposing  to  list  as  endangered  or 
threatened  was  possibly  appropriate  but 
for  which  conclusive  data  on  biological 
vulnerability  and  threats  were  not 
currenUy  available.  In  the  January  6, 
1989,  Animal  Notice  of  Review  (54  FR 
554),  the  Service  elevated  the  riparian 
brush  rabbit  to  a  category  1  candidate 
species  as  a  result  of  more  intensive 
field  work  by  Williams  and  Basey  (1986) 
that  identified  only  a  single  remaining 
population  of  this  subspecies.  Category 
1  comprised  taxa  for  which  the  Service 
currentiy  had  substantial  information  on 
biological  vulnerability  and  threats  to  • 
support  proposals  to  list  them  as 
endangered  or  threatened  species,  The 
Service  retained  the  riparian  brush 
rabbit  as  a  category  1  candidate  and 
elevated  the  status  of  the  riparian 
woodrat  to  category  l  in  the  November 
21. 1991,  Animal  Notice  of  Review  (56 
FR  58804),  based  on  a  reevaluation  of 
the  information  contained  in  the  study 
conducted  by  Williams  and  Basey 
(1986).  The  November  15,  1994,  Animal 
Notice  of  Review  (59  FR  58987) 
included  both  subspecies  in  category  1. 
The  Febmary  28,  1996.  combined 
Animal  and  Plant  Notice  of  Review  (61 
FR  7596)  included  both  subspecies  as 
candidates. 

The  processing  of  this  proposed 
listing  rule  conforms  with  the  Service's 
listing  priority  guidance  for  fiscal  year 
1997  published  in  the  Federal  Register 
on  December  5.  1996  (61  FR  64475).  The 
guidance  clarifies  the  order  in  which  the 
Service  will  process  rulemakings 
following  two  related  events,  the  lifting, 
on  April  26, 1996,  of  the  moratorium  on 
final  listings  imposed  on  April  10.  1995 
(Public  Law  104-€),  and  the  restoration 
of  significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on  April  26, 1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  \995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  status  of  proposed  listings. 
A  lower  priority  is  assigned  to  resolving 
the  conservation  status  of  candidate 
species  and  processing  administrative 
findings  on  petitions  to  add  species  to 
the  lists  or  reclassify  species  from 
threatened  to  endangered  status  (Tier  3). 
The  lowest  priority  actions  are  in  Tier 
4.  a  category  which  includes  processing 
critical  habitat  determinations, 
delistings,  or  other  types  of 
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reclassifications.  Processing  of  this 
proposed  rule  is  a  Tier  3  action. 

Summary  of  Factors  Afiisctiiig  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  proosdures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  bctors  described  in  section 
.4(a)(1).  These  factors  and  their 
application  to  the  riparian  brush  rabbit 
[Sylvilagus  bachmani  riparius)  and  the 
riparian  woodrat  [Neotoma  fuscipes 
riparia]  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Both  the  riparian  brush  rabbit  and  the 
riparian  woodrat  inhabit  riparian 
forests,  and  each  has  been  extirpated 
from  all  of  its  historical  range  except  for 
a  single  population  at  Caswell  Memorial 
State  Park  along  the  Stanislaus  River. 
Katibah  (1984)  estimated  that  only 
41,300  ha  (102.000  ac)  remain  of  an 
estimated  373,000  ha  (921.600  ac)  of 
pre-settlement  riparian  forest  in 
California's  Cential  Valley,  a  reduction 
of  89  percent  Moreover,  nearly  one-half 
of  the  remaining  forests  are  in  a 
disturbed  and/or  degraded  condition, 
and  it  is  likely  that  die  majority  of  the 
rest  have  been  and  continue  to  be 
heavily  impacted  by  human  activities. 
This  elimination  and  modification  of 
riparian  forests  along  valley  fioor  river 
systems  was  attributed  to — urban; 
commercial,  and  agricultural 
development;  wood  cutting:  land 
reclamation  and  flood  control  activities; 
groundwater  pumping;  river 
channelization;  dam  construction;  and 
water  diversions  (Katibah  1984). 

Several  land  use  practices  and  related 
human  activities  have  contributed  to  the 
decline  of  the  riparian  brush  rabbit  and 
riparian  woodrat  throughout  their 
historical  ranges.  E)uring  the  past  10  to 
20  years,  cultivation  has  expanded 
along  the  floodplains  of  the  main 
tributaries  of  the  lower  San  Joaquin 
River  system  (Basey  1990).  Increased 
habitat  conversion  to  agricultural  uses 
has  resulted  from  the  recent 
construction  of  the  following  dams  on 
tributaries  that  individually  and 
collectively  altered  the  timing, 
frequency,  duration,  and  intensity  of 
flooding — Exchequer  Dam  on  the 
Merced  River,  New  Melones  Dam  on  the 
Stanislaus  River,  and  New  Don  Pedro 
Dam  on  the  Tuolumne  River.  Before 
these  dams  and  other  flood  control 


projects  %vere  constructed,  much  of  the 
floodplain  was  livestock  pasture  (Basey 
1990).  Uneven  topography  on  the 
floodplains  provided  escape  areas  for 
species  because  some  land  remained 
above  most  flood  levels  and  contained 
patches  of  shrubs  and  trees  for  cover. 
Sites  like  these  probably  provided 
refuge  from  flooding  for  brush  rabbits. 
WilUams  and  Basey  (1986)  stated  that, 
"virtually  all  areas  outside  of  flood 
control  levees  now  have  been  cleared, 
leveled,  and  planted  to  orchards, 
vineyards,  or  annual  row  crops." 
Conversion  irom  pasture  to  ciUtivated 
fields  also  eliminated  hedge  rows  and 
other  residual  patches  of  cover  that 
provided  travel  corridors  and  refuge 
sites  for  the  two  subspecies.  The  effects 
of  catastrophic  flooding  are  discussed 
further  under  factor  E. 

Although  brush  clearing  adversely 
affected  the  habitat  of  the  riparian  brush 
rabbit  and  riparian  woodrat  populations 
at  Caswell  State  Park  in  the  mid-1980s 
(Williams  1986),  the  State  Park 
populations  are  no  longer  directly 
threatened  by  brush  clearing,  tree 
cutting,  or  the  conversion  of  land  to 
agricultural  uses.  Because  the  State  Park 
harbors  the  only  known  populations  of 
these  species,  these  activities  outside  of 
the  park  do  not  pose  a  direct  threat  to 
either  species.  Such  activities  continue, 
however,  to  eliminate  and  fragment 
patches  of  remnant  habitat  within  the 
historic  range  of  these  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
problem  for  either  species.  However,  the 
very  small  population  at  the  remaining 
site  makes  the  riparian  brush  rabbit 
vulnerable  to  extinction  from 
recreational  hunting  and  collection  for 
scientific  or  other  purposes.  The  brush 
rabbit  [SyMlagus  bachmani)  is 
designated  as  a  resident  small  game 
species  in  California  and  is  hunted  bom 
July  1  through  January  30  with  a  daily 
bag  limit  of  five  animals  (Williams  and 
Basey  1986).  Hunting  regulations  set  by 
the  California  Fish  and  Game 
Commission  do  not  distinguish  the 
riparian  brush  rabbit  from  other 
subspecies  of  S.  bachmani.  Therefore, 
riparian  brush  rabbits  that  disperse 
beyond  the  boundaries  of  Caswell 
Memorial  State  Park  (as  they  may, 
especially  during  times  of  flooding)  face 
a  potential  threat  of  being  hunted. 

C.  Disease  or  Predation 

All  rabbits,  including  cottontails,  are 
known  to  be  s\isceptible  to  a  variety  of 
diseases  that  sometimes  reach  epidemic 
proportions.  The  small  population  size 


and  restricted  distribution  of  both  the 
riparian  brush  rabbit  and  riparian 
woodrat  increase  their  vulnerability  to 
epidemic  diseases,  such  as  tularemia  in 
the  case  of  the  brush  rabbit  (Williams 
1988).  However,  the  significance  of  the 
threat  of  disease  to  the  riparian  brush 
rabbit  and  riparian  woodrat  is  not 
known. 

Coyotes,  gray  foxes,  long-tailed 
weasels,  raccoons,  feral  cats  and  dogs, 
hawks,  and  owls  are  known  predators  of 
brush  rabbits  as  well  as  other  small 
mammals,  including  woodrats 
(Williams  1988,  Vomer  and  Boss  1980, 
Orr  1940).  At  CTirrendy  depleted 
population  levels,  predation  events 
could  significantly  affect  the  survival  of 
these  two  subspecies. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Federal,  State,  and  local  laws  and 
regulations  have  not  proven  adequate  to 
curb  habitat  losses  for  the  riparian  brush 
rabbit  and  riparian  woodrat.  The 
National  Environmental  Policy  Act 
(NEPA)  and  section  404  of  the  Clean 
Water  Act  (CWA)  represent  the  primary 
Federal  laws  that  potentially  may  afford 
some  protection  for  these  species. 
However,  neither  NEPA  nor  the  CWA 
protect  candidate  species.  Moreover, 
brush  clearing,  tree  cutting,  and  the 
conversion  to  agricultvual  uses  that  are 
adversely  affecting  these  species  are 
generally  unregulated  at  any  level  of 
government  For  example,  pursuant  to 
33  CFR  323.4,  the  U.S.  Army  Corps  of 
Engineere  (Corps)  has  promulgated 
regulations  that  exempt  some  farming, 
forestry,  and  maintenance  activities 
frt)m  the  regulatory  requirements  of 
section  404. 

Caswell  Memorial  State  Park  has  a 
management  plan  for  the  riparian  brush 
rabbit  that  provides  some  measure  of 
protection  to  the  population.  This  plan 
does  not  address  the  riparian  woodrat. 
Despite  the  existence  of  a  management 
plan,  both  the  riparian  brush  rabbit  and 
woodrat  remain  vulnerable  to  threats 
and  hazards  originating  outside  of  the 
park  (see  factor  E  below). 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  public 
disclosure  of  the  potential 
environmental  impact  of  proposed 
projects.  The  public  agency  with  • 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  resources  affected  by 
the  project.  Section  15065  of  the  CEQA 
guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  niunber  or  restrict  the 
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range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  ofBcially  listed  with  the 
State.  Once  significant  impacts  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  inieasible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  si^iificant  enviroiunental 
damage,  such  as  destruction  of 
endangered  species.  Protection  of  listed 
species  through  CEQA  is,  therefore,  at 
the  discretion  of  the  lead  agency 
involved.  The  CEQA  provides  that  when 
overriding  social  and  economic 
considerations  can  be  demonstrated, 
project  proposals  may  go  forward,  even 
in  cases  where  the  continued  existence 
of  the  species  may  be  jeopardized,  or 
where  adverse  impacts  are  not  mitigated 
to  the  point  of  insignificance. 
Furthermore,  proposed  revisions  to 
CEQA  guidelines,  if  made  final,  may 
weaken  protections  for  threatened, 
endangered,  and  other  sensitive  species. 

The  California  Endangered  Species 
Act  affords  the  riparian  brush  rabbit 
some  conservation  benefits.  The  animal 
was  listed  as  an  endangered  species  by 
the  State  of  California  in  May  1994. 
Although  this  State  law  provides  a 
measure  of  protection  to  the  species, 
resulting  in  the  formulation  of 
mitigation  measures  to  reduce  or  offset 
impacts  for  any  projects  proposed  in 
riparian  brush  rabbit  habitat,  this  law  is 
not  adequate  to  prevent  the  ongoing  loss 
of  riparian  habitat  Many  of  the  threats 
facing  the  riparian  brush  rabbit  and  the 
riparian  woodrat  (see  factor  E  below)  are 
not  amenable  to  management  without 
supplementing  the  depleted  habitat  base 
upon  which  these  species  depend. 
Moreover.  State  listing  does  not  provide 
a  nexus  with  Federal  agencies,  such  as 
the  Corps,  that  regulate  flood  control 
and  other  activities  in  waters  of  the 
United  States. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Random  events  such  as  flooding  or 
fire  may  be  more  critical  than  genetic 
considerations  to  the  survival  of  species 
(Shaffer  1987,  Gilpin  1987).  This  is 
especially  true  for  taxa.  like  the  riparian 
brush  rabbit  and  woodrat,  that  are 
represented  by  only  one  or  a  few  small, 
isolated  populations.  In  such  cases, 
littie  or  no  possibility  of  recolonization 
exists  if  a  chance  environmental  or 
human-caused  catastrophe  affects  the 
population.  Riparian  habitat  at  Caswell 
State  Park  is  confined  entirely  within 


river  levees,  and  offers  less  habitat  value 
for  these  subspecies  during  periods  of 
high  stream  flow.  This  habitat  is 
routinely  flooded  during  the  wet  winter 
season.  Major  flooding  likely  drowns  a 
significant  portion  of  the  populations, 
eliminates  foraging  habitat  and  shelter 
for  prolonged  periods,  and  exposes 
brush  rabbits  and  woodrats  to  increased 
predation  by  concentrating  the 
popidation  on  high  ground  and  in  areas 
with  littie  or  no  cover.  Only  about  3.6 
ha  (8.9  ac)  in  five  small  areas  of  the 
104.5  ha  (258  ac)  park  showed  regular 
use  by  brush  rabbits  in  the  simxmer  of 
1986  after  floods  in  February  and  March 
of  that  year  (Williams  1988). 

Williams  (1986)  found  that  riparian 
brush  rabbits  sometimes  gain  temporary 
shelter  from  floods  by  climbing  trees, 
but  he  estimated  that  only  10  or  fawer 
individual  rabbits  survived  the  severe 
winter  flooding  in  1965-86  (Williams 
1988).  Basey  (1990)  concluded,  based  on 
visual  sightings  and  pellet  surveys,  that 
this  same  riparian  brush  rabbit 
population  may  have  been  reduced  to 
fewer  than  15  to  20  individuals  during 
floodins  in  1983. 

The  Uoods  of  January  1997  left  about 
85  percent  of  Caswell  Memorial  State 
Park  under  0.6-3.0  m  (2-10  ft)  or  more 
of  water  in  most  areas  for  at  least  2 
weeks  and,  in  lower  areas,  for  as  long  as 
7  weeks.  During  efforts  in  January  to 
locate  and  potentially  rescue  stranded 
riparian  brush  rabbits,  only  a  single 
rabbit  pellet  was  found  (D.  Williams,  in 
litt.  1997).  In  areas  of  the  park  searched 
visually  in  March  1997,  no  rabbits  or 
pellets  were  foimd,  although  searchers 
did  find  two  mounds  containing  fresh 
grass.  Such  mounds,  or  "forms"  are 
typically  made  by  rabbits.  In  April  1997. 
searchers  found  two  rabbit  fecal  pellets, 
but  no  other  sign  of  rabbits  or  woodrat 
activity.  Trapping  surveys  were  initiated 
in  early  May,  well  after  flood  waters  had 
receded,  in  hopes  that  any  surviving 
rabbits  woidd  be  located.  During  22 
nights  of  trapping,  no  rabbits  were 
caught,  one  rabbit  was  sighted,  and  at 
another  location,  fresh  rabbit  tracks 
were  found  (D.  Williams,  in  litt.  1997). 
In  comparison,  during  trapping  efforts 
of  similar  intensity  in  January  1993, 41 
brush  rabbits  were  captured  and  several 
rabbits  were  sighted  (D.  Williams,  in  litt. 
1997).  A  significant  increase  in  brush 
rabbit  sign  was  noted  during  surveys 
after  May  30. 1997.  including  the 
finding  of  four  sejiarate  groups  of  fecal 

CUets.  two  separate  groups  of  dust 
ths  with  rabbit  tracks,  about  a  dozen 
rabbit  runways,  and  one  rabbit  sighted 
by  spotiight  ^.  Kelly,  San  Joaquin 
Valley  Endangered  Species  Recovery 
Program,  in  litt.  1997a,  1997b).  Two 
sightings  were  also  reported  by  park 


visitors  (K.  Graham.  California  Dept  of 
Parks  and  Recreation  in  Kelley,  in  litt 
1997a). 

The  riparian  woodrat  also  is 
vulnerable  to  flooding,  although  its 
ability  to  nest  in  trees  and  wood  duck 
nest  boxes  (Williams  1993)  suggests 
some  ability  to  avoid  the  negative  effects 
of  flooding.  Nonetheless,  the  large 
majority  of  nests  occur  on  the  groimd 
(Williams  1993,  pars.  comm.  1994). 
After  the  January  1997  floods  left 
Caswell  Memorial  State  Park  under  0.6- 
3.0  m  (2-10  ft)  of  water  for  2  to  7  weeks, 
trapping  and  survey  efforts  in  May  1997 
resulted  in  capturo  of  only  eight 
woodrats  (D.  Williams,  in  litt.  1997). 
Trapping  efforts  of  similar  intensity  in 
1993  resulted  in  the  capture  of  57 
woodrats  (D.  Williams,  in  litt.  1997). 
Severe  flooding  could  eliminate  the 
Caswell  Memorial  State  Park 
populations  of  both  the  riparian  brush 
rabbit  and  the  riparian  woodrat  and 
result  in  the  extinction  of  these 
subspecies. 

Flooding  is  also  likely  to  increase 
competition  between  riparian  brush 
rabbits  and  desert  cottontails,  a  species 
that  occurs  in  a  wider  range  of  habitats, 
including  riparian  zones,  within  the 
same  geographic  area  (Basey  1990). 
Riparian  brush  rabbits  cannot  return  to 
their  home  areas  if  displaced  more  than 
about  340  m  (1,116  ft).  Desert 
cottontails,  in  contrast,  may  return 
home  when  displaced  as  much  as  4.8 
kilometers  (3  miles).  Therefore,  if 
displaced  by  flooding  more  than  about 
340  m  (1,116  ft)  bom  their  home  areas, 
riparian  brush  rabbits  may  be  stranded 
in  habitats  where  desert  cottontails  have 
a  competitive  advantage. 

The  number  of  individuals  in  the  sole 
population  of  each  subspecies  is  now 
sufficienUy  low  that  the  effects  of 
inbreeding  may  result  in  the  expression 
of  deleterious  genes  in  the  population 
(Gilpin  1987).  Deleterious  genes  reduce 
individual  fitness  in  various  ways,  the 
most  typical  being  decreased 
survivorahip  of  yoimg.  Small 
populations  are  also  more  at  risk  due  to 
the  effects  of  genetic  drift,  a  decrease  in 
genetic  variation  due  to  random  changes 
in  gene  frequency  from  one  generation 
to  the  next.  This  reduction  of  variability 
within  a  population  limits  the  ability  of 
that  population  to  adapt  to 
environmental  changes. 

Although  Caswell  Memorial  State 
Park  provides  protection  to  the  riparian 
brush  rabbit  and  the  riparian  woodrat 
against  some  threats,  the  park  is  also  a 
recreational  facility  and  consequenUy 
faces  an  increased  threat  of  human- 
caused  wildfires  that  may  kill  both  the 
riparian  brush  rabbit  and  woodrat  and 
destroy  their  habitat  (Basey  1990).  The 
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brushy  areas  most  vulnerable  to  fire  are 
important  habitat  for  brush  rabbits  and 
woodrats  (Basey  1990).  Between  1975 
and  1987, 10  wildfires  were  reported 
within  the  park.  After  a  large  area 
burned  in  1981,  no  evidence  of  brush 
rabbits  was  found  in  the  area  (Basey 
1990).  The  extent  to  which  recreadooal 
activities,  such  as  vehicular  and 
pedestrian  traffic,  dogs,  etc.,  also  may 
affect  habitat  quality  is  unknown. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  subspecies  in  determining  to 
propose  this  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  riparian  brush  rabbit  [Sylvilagus 
bachmani  riparius)  and  the  riparian 
woodrat  (Neotoma  fuscipes  riparia)  as 
endangered.  The  single,  small 
population  of  each  of  these  two  taxa 
render  them  vulnerable  to  a  wide  array 
of  threats.  Increases  in  human 
population  and  pressures  associated 
with  urban  development,  as  well  as  the 
inadequacy  of  existing  regulatory 
mechanism*  have  led  to  a  significant 
loss  of  historic  habitat  and  reduced 
these  subspecies  to  the  brink  of 
extinction.  Both  subspecies  currendy 
tace  threats  &om  floods,  wildfires,  and 
predation.  Riparian  forests,  the  habitat 
type  upon  which  the  riparian  brush 
rabbit  and  woodrat  depend,  are  so 
depleted  along  the  San  Joaquin  River 
system  that  ail  habitat  remnants  outside 
of  Caswell  Memorial  State  Park  are  too 
small  and  isolated  to  support  viable 
populations  of  these  animals.  Thus, 
even  if  the  few  remaining  unsurveyed 
tracts  of  habitat  do  harbor  these 
subspecies,  the  status  of  the  riparian 
brush  rabbit  and  woodrat  would  not 
change  and  listing  of  these  taxa  as 
endangered  would  be  warranted. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
fieatures  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geograpbical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  [>oint  at 
which  listing  under  the  Act  is  no  longer 
necessary. 


Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  Service  regulations  (50  CFR 
424.12(a))  state  that  critical  habitat  is 
not  determinable  if  information 
sufficient  to  perform  required  analyses 
of  the  impacts  of  the  designation  is 
lacking  or  if  the  biological  needs  of  the 
species  are  not  sufficientiy  known  to 
permit  identification  of  an  area  as 
critical  habitat.  Section  4(b)(2)  of  the 
Act  requires  the  Service  to  consider 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat  on  the  basis  of  the  best  scientific 
data  available.  The  Secretary  may 
exclude  any  area  from  critical  habitat  if 
he  determines  that  the  detriments  of 
such  exclusion  outweigh  the 
conservation  benefits,  unless  to  do  such 
would  result  in  the  extinction  of  the 
species.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  the  designation 
of  critical  habitat  for  the  riparian  brush 
rabbit  and  riparian  woodrat  is  not 
prudent  because  such  designation 
would  not  provide  any  additional 
benefit  to  the  two  species  beyond  that 
conferred  by  listing  them  as  endangered 
species.  The  basis  for  these  conclusions, 
including  the  hctors  considered  in 
weighing  the  benefits  against  the 
detriments  of  designation,  is  explained 
below. 

As  discussed  above,  the  sole  site 
currently  occupied  by  the  riparian  brush 
rabbit  and  the  riparian  woodrat  is 
within  Caswell  Memorial  State  Park, 
and  no  other  currentiy  suitable  habitat 
for  these  species  is  known  to  exist 
witbin  their  historical  ranges  (Basey 
1990).  State  Park  designation  provides 
protection  to  the  natiual  resources  of  the 
park,  such  as  through  hunting 
prohibitions,  and  facilitates  appropriate 
resource  management.  This  protection 
would  not  be  increased  through  critical 
habitat  designation. 

A  high  potential  for  Federal 
involvement  exists  because  of  the  flood 
control  activities  of  the  Corps  and  water 
regulation  activities  of  the  U.S.  Bureau 
of  Reclamation  (BOR).  Section  7  of  the 
Act  requires  that  Federal  agencies 


refrain  jeopardizing  the  continued 
existence  of  a  listed  species  and  from 
contributing  to  the  destruction  or 
adverse  modification  of  critical  habitat. 
However,  implementing  regulations  (50 
CFR  part  402)  define  "jeopardize  the 
continued  existence  of'  and 
"destruction  or  adverse  modification  of 
in  virtually  identical  terms.  Jeopardize 
the  continued  existence  of  means  to 
engage  in  an  action  "that  reasonably 
would  be  expected  ...  to  reduce 
appreciably  the  likelihood  of  both  the 
siuvival  and  recovery  of  a  listed 
species."  Destruction  or  adverse 
modification  means  an  "alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species."  Common 
to  both  definitions  is  an  appreciable 
detrimental  effect  on  both  survive  and 
recovery  of  a  listed  species,  in  the  case 
of  critical  habitat  by  reducing  the  value 
of  the  habitat  so  designated.  In  this  case, 
because  each  species  exists  as  a  single, 
small  population,  it  is  even  clearer  that 
any  activity  that  would  destroy  or 
adversely  modify  their  habitat  would 
also  likely  jeopardize  their  continued 
existence.  For  this  reason,  designation 
of  critical  habitat  provides  no  benefit 
beyond  that  conferred  by  listing. 

Available  Conservation  Measures 

Conservation  measiues  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  results  in 
public  awareness  and  conservation 
actions  by  Federal.  State,  and  local 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  that  implement 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed,  section  7(a)(2)  requires  Federal 
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agencies  to  insiue  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species  or  to  destroy  or 
adversely  modify  its  critical  habitat.  If  a 
Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  6nter 
into  formal  consultation  with  the 
Service. 

Federal  actions  that  may  require 
conference  or  consultation  with  the 
Service  include  the  funding  or 
authorization  by  the  Corps  of  levee  and 
channel  maintenance  projects  along  the 
lower  San  Joaquin  River  and  its 
tributaries  and  the  operation  of 
upstream  dams  by  the  Corps  and  the 
BOR. 

Listing  the  riparian  brush  rabbit  and 
riparian  woodrat  as  endangered  species 
would  also  provide  for  the  development 
■   of  a  recovery  plan  (or  plans)  for  the  taxa. 
Such  a  plan  would  establish  a 
framework  for  State,  Federal,  and  local 
governmental  efforts  to  coordinate 
conservation  planning  for  these  animals. 
The  plan  would  set  recovery  priorities 
and  estimate  costs  of  various  tasks 
necessary  to  accomplish  them.  The  plan 
also  would  describe  site  specific 
management  actions  necessary  to 
achieve  conservation  and  survival  of 
these  subspecies. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  These 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  {>erson 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  collect;  or  to  attempt  any  of 
these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
conunercial  activity,  or  sell  or  offier  for 
sale  in  interstate  or  foreign  commerce 
any  such  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlifiB  thaf  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  cany  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  Under  some  circumstances, 
permits  may  be  issued  for  a  specified 
period  for  species  in  trade  in  order  to 
relieve  undue  economic  hardship  that 


would  be  suffered  if  such  relief  were  not 
available. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  this  listing  on  proposed  and  ongoing 
activities  within  the  range  of  the  two 
species.  The  Service  believes  that,  based 
on  the  best  available  information,  the 
following  actions  will  not  result  in  a 
violation  of  section  9: 

(1)  Possession  of  legally  acquired 
riparian  brush  rabbits  and  riparian 
woodrats; 

(2)  Light  to  moderate  livestock  grazing 
in  riparian  brush  rabbit  and  riparian 
woodrat  habitat  that  prevents  or 
minimizes  the  encroachment  of  invasive 
plant  species  and  does  not  significanUy 
reduce  shrub  cover; 

(3)  Federally  approved  projects,  such 
as  those  involving  the  discharge  of  fill 
material,  draining,  ditching,  tiling,  pond 
construction,  stream  channelization  or 
diversion,  or  alteration  of  surface  or 
ground  water  into  or  out  of  riparian 
areas  (i.e.,  due  to  roads,  impoundments, 
discharge  pipes,  stormwater  detention 
basins,  etc.),  when  conducted  in 
accordance  with  any  reasonable  and 
prudent  measures  given  by  the  Service 
in  accordance  with  section  7  of  the  Act. 

Activities  that  the  Service  believes 
could  potentially  harm  the  riparian 
brush  rabbit  and  the  riparian  woodrat 
and  result  in  "take"  include,  but  are  not 
limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species; 

(2)  Unauthorized  destruction/ 
alteration  of  occupied  habitat  of  the 
riparian  brush  rabbit  or  riparian 
woodrat  through  the  discharge  of  fill 
material,  draining,  ditching,  tiling,  pond 
construction,  stream  channelization  or 
diversion,  or  the  alteration  of  surface  or 
ground  water  flow  into  or  out  of  riparian 
habitat  of  these  two  species  (i.e.,  due  to 
the  construction/installation  of  roads, 
impoundments,  discharge  pipes, 
stormwater  detention  basins,  etc.); 

(3)  Any  activity  constituting  a 
violation  of  discharge  permits  which 
restilts  in  death  of  or  injury  to  riparian 
brush  rabbits  or  riparian  woodrats  or 
which  results  in  degradation  of  their 
occupied  habitat; 

(4)  Burning,  cutting,  or  mowing  of 
riparian  vegetation  which  results  in 
death  of  or  injury  to  riparian  brush 
rabbits  or  riparian  woodrats  or  which 
results  in  degradation  of  their  occupied 
habitat: 


(5)  Application  of  pesticides  in 
violation  of  label  restrictions  which 
results  in  death  of  or  injury  to  riparian 
brush  rabbits  or  riparian  woodrats; 

(6)  Discharging  or  dumping  toxic 
chemicals,  silt,  or  other  pyoUutants  (i.e., 
sewage,  oil,  or  gasoline)  which  results  in 
death  of  or  injury  to  riparian  brush 
rabbits  or  riparian  woodrats; 

(7)  Interstate  and  foreign  commerce 
(conunerce  across  State  lines  and 
international  boundaries)  and  import/ 
export  (as  discussed  earlier  in  this 
section)  without  prior  obtaiiunent  of  an 
endangered  species  permit.  (Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species.) 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Field  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations 
concerning  listed  wildlife  and  general 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  N.E.  lltii  Avenue,  Portland, 
Oregon,  97232-4181  (telephone  503/ 
231-2063;  facsimile  503/231-«243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  conunents  or 
suggestions  from  the  public,  other 
concerned  govenmiental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicitmi.  The 
Service  will  also  comply  with  its  policy 
on  peer  review,  published  on  Jufy  1, 
1994  (59  FR  34270),  in  the  processing  of 
this  proposed  rule.  Comments 
particularly  are  sought  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  species; 

(2)  liie  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act; 

(3)  Additional  -information  concerning 
the  range,  distribution,  and  population 
size  of  these  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  species;  and, 

(5)  Information  on  biological 
considerations,  land  ownership,  habitat 
restoration  potential,  flood  control 
constraints,  and  other  factors  that  may 
lead  to  a  critical  habitat  determination. 
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Final  promulgation  of  the  regulations 
for  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
from  this  proposal. 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  be  addressed  to  the  Field 
Supervisor,  Sacramento  Field  Office 
(see  AOOAESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 


amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

References  Qted 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
from  the  Field  Supervisor,  Sacramento 
Field  Office  (see  ADDRESSES  section). 

Authors.  The  primary  authors  of  this 
proposed  rule  are  Peter  Sorensen  and 
Diane  Windham.  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Field  Office  (see 
ADDRESSES  section),  telephone  916/979- 
2725. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements^ 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I.  tide  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.Q  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  MAMMALS,  to  the  List  of 
Endangered  and  Threatened  Wildlife: 

f  17.11    Endangered  and  thraaAsnad 


(h) 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wfiere  erxian- 
gered  or  threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Mammals 


Rabbit,  riparian  Sylvilagus  bachmant     U.SX  (CA) 

brush.  ripahus. 


Entire 


NA 


Woodrat  riparian  Neotoma  fuscipes 

(San  Joaquin  Vat-         riparia. 
toy). 


U.SA  (CA) 


Entire . 


».    E 


NA 


NA 


Dated:  October  30. 1997. 
Jande  Kappaport  Clark. 

Director,  U.S.  Fish  and  Wildlife  Setvice. 

[FR  Doc.  97-30553  Filed  11-20-97;  8:45  am) 
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This  section  ot  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  hearings  arxJ  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  ttiis 
section. 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Submission  for  0MB  Review; 
Comment  Request  for  Employee 
Surveys  in  the  Benefit/Cost  Analysis  of 
the  Javits-Wagner-O'Day  Program 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled  (the  Committee)  is  inviting 
public  comment  on  surveys  submitted 
for  review  by  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  Committee  is 
seeking  public  comment  on  surveys 
being  conducted  as  part  of  2 
comprehensive  Benefit/Cost  Analysis  of 
the  jVvOD  Program.  This  request  is  for 
renewal  with  revisions  of  a 
questionnaire  for  interviews  with 
individuals  who  are  blind  or  have  other 
severe  disabilities  employed  on 
contracts  authorized  under  the  JWOD 
Act  and  for  renewal  of  the  Employee 
Information  Form. 

DATES:  Submit  comments  on  or  before 
December  22, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Daniel  Werfel,  Desk 
Officer  for  the  Committee  for  Piuchase,  * 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725  17th  Street,  NW.,  Room 
10235.  New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  OMB  submission  and  the 
proposed  information  collection 
requests  should  be  submitted  to  Sheryl 
Kennerly,  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled,  1215  Jefferson  Davis  Highway. 
Suite  310.  Arlington.  VA  22202-4302. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  Kennerly,  Committee  for 
Purchase  from  People  Who  Are  Blind  or 
Severely  Disabled,  1215  Jefferson  Davis 
Highway,  Suite  310.  Arlington.  VA 
22202-4302,  telephone:  703-603-7740, 
fax:  703-603-0655. 

SUPPLEMENTARY  INFORMATION:  The 
enabling  regulations  for  the  JWOD  Act 
prescribe  that  the  Committee:  "Conduct 
a  continuing  study  and  evaluation  of  its 
activities  under  the  JWOD  Act  for  the 
purpose  of  assuring  the  effective  and 
efficient  administration  of  the  JWOD 
Act.  The  Committee  may  study, 
independently,  or  in  cooperation  with 
other  public  or  nonprofit  private 
agencies,  problems  relating  to  (1)  The 
employment  of  the  blind  or  individuals 
with  other  severe  disabilities  *  *  *." 
(41  CFR  Ch.  51-2.2(g)). 

As  part  of  the  effort  to  evaluate  its 
activities  and  study  the  employment  of 
individuals  who  are  blind  or  severely 
disabled,  the  Committee  has  initiated  a 
comprehensive  analysis  of  benefits  and 
costs  of  the  JWOD  Program.  The 
following  survey  instruments  included 
in  the  submission  for  OMB  approval  are 
required  to  collect  data  for  determining 
the  benefits  and  costs  of  the  JWOD 
Program  to  individuals  who  are  blind  or 
have  other  severe  disabilities  and  to 
taxpayers  in  general.  Comments  should 
reference  the  title  of  the  collection  of 
information  to  which  they  apply. 

Tjt7e;  JWOD  Employee  Interview 
Questionnaire. 

Type  of  Review:  Reinstatement  with 
revisions. 
Frequency:  One-time. 
Affected  Public:  Individuals  who  are 
blind  or  severely  disabled  and  who 
participated  in  the  baseline  surveys  for 
this  study. 
Burden  Estimate: 
Responses:  360. 

Total  Burden  Hours:  180  hours. 
Average  Burden  per  respondent: 
30  minutes. 

Abstract:  The  burden  estimate  above 
is  based  on  actual  use  of  the  previous 
survey  questionnaire  in  baseline 
interviews  with  the  same  individuals 
who  will  participate  in  interviews  using 
the  revised  follow-up  survey.  This 
survey  instrument  will  be  used  in  oral 
interviews  conducted  either  by 
telephone  or  in  person  depending  on 
individual  circumstances.  The  follow- 
up  survey  has  been  revised  based  on 
comments  and  issues  identified  during 


the  baseline  interviews.  The  follow-up 
survey  is  significantly  shorter  than  the 
baseline  survey.  Data  collected  will  be 
used  to  determine  long-term  effects  of 
employment  provided  through  the 
JWOD  Program. 

Title:  Einployee  Mail  Questionnaire. 

Type  of  Review:  Reinstatement  with 
Revisions. 

Frequency:  One-time. 

Affected  Public:  Individuals  who  are 
blind  or  severely  disabled  who 
participated  in  die  baseline  siweys  for 
this  study  and  who  are  not  available  for 
an  oral  interview. 

Burden  Estimate: 
Responses:  129. 

Total  Burden  Hours:  64.5  hours. 
Average  Burden  per  respondent 
30  minutes. 

Abstract:  This  survey  contains  the 
same  survey  questions  as  the  Employee 
Interview  Questionnaire  with  formatting 
changes  suited  for  self-administration 
through  a  paper  format.  This  survey  will 
be  sent  to  individuals  who  are  not  able 
or  available  to  participate  in  an  oral 
interview. 

Title:  JWOD  Employee  Information 
Form. 

Type  of  Review:  Reinstatement  with 
revisions. 

Frequency:  One-time. 

Affected  Public:  Nonprofit  agencies 
that  employed  individuals  who  are 
blind  or  severely  disabled  who 
participated  in  the  baseline  surveys  for 
this  study. 

Burden  Estimate: 
Responses:  82. 

Total  Burden  Hours:  196.8  hours. 
Average  Burden  {>er  respondent: 
2.4  hours  per  agency. 

Abstract:  This  survey  will  be 
completed  by  the  nonprofit  agencies 
who  currenUy  or  previously  employed 
individuals  participating  in  the  baseline 
survey.  The  information  to  be  collected 
by  this  survey  will  provide  critical 
contact  information  and  will  provide 
employment  data  that  cannot  be 
accurately  obtained  &t)m  each  survey 
respondent.  The  estimate  of  burden  is 
based  on  a  similar  Employee 
Information  Form  completed  by  the 
same  nonprofit  agencies  at  the  baseline 
stage. 

Dated:  November  18, 1997. 
Bevorly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  97-30679  Filed  11-20-47;  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Conunittee  for  P\ux:hase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  22,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  f>ossibIe  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  majm*  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  4&-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 


Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonproHt  agencies 
listed: 

Conunodities 

Office  and  Miscellaneous  Supplies 
(Requirments  for  the  Naval  Station, 

Ingleside,  Texas) 
NPA:  South  Texas  Lighthouse  for  the 

Blind,  Corpus  Christi,  Texas 
Extra  Life  &  Shipper 
M.R.  858 
M.R.  859 
NPA:  Industries  of  the  Blind.  Inc., 

Greensboro,  North  Carolina 
Sponge,  Cellulose 
792Q-01-444-3650 
NPA:  Mississippi  Industries  for  the 

Blind,  Jackson,  Mississippi 

Services 

Janitorial/Custodial 

Robert  N.C.  Nix,  Sr.  Federal  Center 

9th  &  Market  Street 

Philadelphia,  Pennsylvania 

NPA:  Elwyn,  Inc.,  Elwyn,  Pennsylvania 

Mailroom  Operation 

Veterans  A&irs  Medical  Center 

Denver,  Colorado 

NPA:  Bayaud  Industries,  Inc.,  Denver, 

Colorado 
Switchboard  Operation 
Veterans  Affairs  Medical  Center  2250 

Leestown  Road 
Lexington,  Kentucky 
NPA:  Kentucky  Industries  for  the  Blind, 

Louisville,  Kentucky. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  97-30677  Filed  11-20-97;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 


and  deletes  from  the  Procurement  List 
commodities  previously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  December  22, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  June 
13,  August  1,  September  5, 12,  26  and 
October  3. 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  FR  32288. 41339,  46943.  48050. 
50555  and  51827)  of  proposed  additions 
to  and  deletions  fit)m  the  Procurement 
List: 

Additions 

TTie  Following  Comments  Pertain  to 
Janitorial/Custodial,  Calexico, 
California 

Comments  were  received  from  the 
current  contractor  for  this  janitorial/ 
custodial  service.  The  commenter 
claimed  that  this  addition  to  the 
Procurement  List  would  have  a  severe 
adverse  impact  on  the  company  and  its 
employees  as  little  other  Federal  work 
would  remain  in  its  area  after  this  and 
other  Procurement  List  additions. 

This  addition  would  not.  in  the 
Committee's  view,  remove  a  large 
enough  percentage  of  the  commenter's 
total  sales  to  constitute  severe  adverae 
impact.  The  commenter  was  not  the 
current  contractor  for  the  other  janitorial 
services  in  its  area  which  have  been 
added  to  the  Procurement  List,  so  it  was 
not  impacted  by  losing  the  opportunity 
to  perform  those  services.  The 
commenter  did  not  provide  information 
concerning  possible  job  losses  by  its 
employees,  but  given  the  relatively 
small  amount  of  labor  involved  in  the 
contract,  at  most  only  one  or  two 
employees  would  be  impacted. 
Moreover,  the  Prociurement  List 
addition  Moll  create  employment  for 
people  with  severe  disabilities,  who 
have  an  unemployment  rate  far  above 
that  of  people  witiiout  disabilities. 
ConsequenUy.  the  Committee  believes 
this  job  creation  outweighs  the  possible 
job  loss  by  one  or  two  of  the 
commenter's  employees. 

The  Following  Comments  Pertain  to 
Tray.  MM.  Fiberboard 

The  Committee  initially  proposed  to 
add  the  Govenunent  requirement  for 
fiberboard  MM  trays  and  sleeves  to  the 
Procurement  List.  Comments  were 
received  frtim  two  companies  which 
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were  current  contractors  for  these  items 
at  the  time  the  Committee  wrote  to  them 
to  request  sales  data.  One  company 
indicated  that  the  items  made  up  a 
substantial  portion  of  its  sales,  and 
losing  them  would  also  cause  layoffs  of 
some  workers.  The  other  company 
described  the  production  process  and 
questioned  whether  the  designated 
nonprofit  agency  would  be  capable  of 
acquiring  the  machinery  needed  to 
perform  it  to  Government  specifications. 

Because  of  concerns  over  contractor 
impact,  the  trays  and  sleeves  have  been 
separated  into  two  Procurement  List 
addition  processes.  This  addition 
involves  only  the  fiberboard  MM 
sleeves.  Neither  company  is  currentiy  a 
contractor  for  the  sleeves,  so  the 
addition  will  have  no  impact  on  them 
or  their  workers.  The  company  which  is 
the  contractor  is  a  very  large  business, 
so  the  impact  of  the  addition  on  it  will 
not  be  severe. 

The  designated  nonprofit  agency  has 
experience  in  producing  corrugated 
items  for  the  Government  and  other 
customers.  The  Committee's  industrial 
engineer  has  reviewed  the  capability 
assessments  which  have  been  done  by 
the  contracting  activity  and  the  central 
nonprofit  agency,  and  has  concluded 
that  the  nonprofit  agency  will  be 
capable  of  producing  the  sleeves  to 
Government  specifications  at  the  time  of 
contract  performance. 

The  Following  Comments  Pertain  to 
Dispenser.  Tape 

Comments  were  received  from  the 
current  contractor  for  the  tape    - 
dispenser.  The  commenter  noted  that 
the  tape  dispenser  requires  very  little 
labor  to  produce,  so  it  would  not  create ' 
much  employment  for  people  with 
severe  disabilities.  He  also  claimed  that 
the  Committee  was  adding  a  sizeable  ' 
portion  of  his  company's  business  to  the 
Procurement  List  when  earlier  additions 
are  considered  along  with  this  addition. 
The  commenter  also  mentioned  the 
impact  of  losing  investment  in  product 
development  and  tooling  to  produce 
items  which  are  then  added  to  the 
Procurement  List,  and  claimed  that  the 
company  had  not  been  contacted  in  the 
past  before  other  Procurement  List 
additions  were  mfide. 

The  Committee  agrees  that  this 
particular  tape  dispenser  produces  only 
a  smedl  amount  of  direct  labor 
employment  for  people'  with  severe 
disabilities.  However,  it  will 
complement  other  products,  including 
{mother  tape  dispenser,  being  produced 
by  the  nonprofit  agency  to  generate 
direct  labor  employment  for  people  who 
are  blind. 


The  commenter  was  not  the  ciurent 
contractor  for  the  other  items  it 
mentioned  at  the  times  they  were  added 
to  the  Procurement  List.  Consequently, 
the  Committee  did  not  contact  the 
commenter  to  inquire  about  the  impact 
of  the  additions  on  its  sales,  as  it  did  for 
the  current  addition.  The  Committee 
does  not  consider  loss  of  the 
opportunity  to  bid  on  future 
Government  purcliases  of  an  item  to 
constitute  severe  adverse  impact  on  a 
company  which  is  not  the  current 
contractor  for  the  item.  The  current 
addition  represents  a  percentage  of  the 
commenter's  sales  which  is  well  below 
the  level  the  Committee  normally 
considers  to  have  a  severe  adverse 
impact. 

Because  no  contractor  is  guaranteed  a 
contract  under  the  Government's 
competitive  bidding  system,  product 
development  and  tooling  investment  is 
a  business  expense  which  a  contractor 
makes  with  the  understanding  that  it 
may  be  lost  if  the  contractor  fails  to 
secure  a  Government  contract  for  the 
item  in  question.  ConsequenUy,  the 
Committee  does  not  consider  such  loss 
to  constitute  severe  adverse  impact  In 
addition,  the  contractor  sold  its  stencil 
dies  to  nonprofit  agencies  which  are 
producing  stencils  under  the 
Committee's  Javits-Wagner-O'Day 
(JWOD)  Program,  and  has  developed 
new  business  lines  to  replace  the 
bidding  opportunities  it  claims  to  have 
lost  to  the  JWOD  Program. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  "the  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  hot  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Profcurement  List 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  the  U.S.  Military 
Academy,  West  Point.  New  York) 
Tape  Dispenser 
7520-00-240-2408 
Sleeve.  MM.  Fiberboard 
P.S.  Item  3916A 

Services 

Carpet  Replacement.  National  Gallery  of 

Art.  6th  &  Constitution  Avenue,  NW, 

Washington.  DC 
Janitorial/Custodial,  Calexico  Border 

Patrol  Station.  Calexico.  California 
Janitorial/Custodial.  U.S.  Army  Reserve 

Center,  Moffett  Field.  California 
Janitorial/Custodial,  Eisenhower  Library 

Complex.  200  S.E.  4th  Street,  Abilene. 

Kansas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
conmioditie^  to  the  Govenmient. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  fixim  the  Prociu«ment  List 

Accordingly,  the  following 
commodities  are  hereby  deleted  &t>m 
the  Procurement  List: 

Cover,  Mattress 
7210-00-241-9718 
7210-00-067-7969 
Smithsonian  Institution  Women's 
Council  Newsletter 
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Beverly  L.  Milkman. 

Executive  Director. 

|FR  Doc.  97-30678  Filed  11-20-97;  8:45  am) 

BHJJNQ  COM  ssBa-ei-p 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Put>llc  Meeting 
of  the  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Connecticut  Advisory  Committee  to  the 
Commission  will  convene  at  12:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Tuesday, 
Decemlier  9. 1997,  at  the  Catholic 
Charities,  Conference  Room,  467 
Bloomfield  Avenue,  Bloomfield, 
Connecticut  06002.  The  purpose  of  the 
meeting  is  to  discuss  and  plan  followup 
activities  to  the  Civil  Rights  Leadership 
Conference  held  on  November  12  and 
13.  1997.  in  Waterbury. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Neil  Macy,  860- 
242-7287,  or  ICi-Taek  Chun.  Director  of 
the  Eastern  Regional  Office,  202-37&- 
7533  (TDD  202-376-«116).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  18. 
1997. 
Carol-Lee  Hurley. 

Chief.  Regional  Prxygramt  Coordination  Unit. 
[FR  Doc  97-30691  Fiied  11-20-97;  8:45  am) 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
94  the  Florida  Adviaory  CommMee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Flcmda  Adviaory  Committee  to  the 
Commission  will  convene  at  2:00  p.m. 
and  adjourn  at  5:00  p.m.  on  Wednesday, 
December  17. 1997,  at  the  Hotel  Inter- 
Continental.  100  Chopin  Plaza,  Miami, 
Florida  33131.  The  purpose  of  the 
meeting  is  to  discuss  new  project  ideas, 
and  new  member  orientation. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor,  Director  of  the  Southern 
Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign    . 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  E)C.  November  18, 
1997. 

Carol-Lee  Hnrley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-30694  Filed  11-20-97;  8:45  am) 

BIUJNQ  cow  SS36-01-# 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Maine 
Advisory  Committee  to  the  Commission 
will  convene  at  2:00  p.m.  and  adjourn 
at  6:30  p.m.  on  Thursday,  December  11. 
1997,  at  the  United  Technical  Center. 
Region  4,  Conference  Room.  200  Hogan 
Road.  Bangor.  Maine  02208.  The 
purpose  of  the  meeting  is  to  plan  future 
events  and  discuss  progress  of  the 
Committee  report,  "Limited  English 
Proficient  Students  in  Maine:  An 
Assessment  of  Equal  Educational 
Opportunities." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Barney  Berube. 
207-287-5980.  or  Ki-Taek  Chun, 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  worlung  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  IB. 
1997. 

Carol-Lee  Hurley, 

Chief,  Regional  Prognunt  Coordination  Unit. 
[FR  Doc.  97-30692  Filed  11-20-97;  8:45  am) 
MUJNOCOOE  taat-oi-p 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Maaaachuaetta  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Massachusetts  Advisory  Committee  to  . 
the  Commission  will  convene  at  10:00 
a.m.  and  adjourn  at  3:00  p.m.  on  Friday, 
December  5,  1997,  at  the  Board  of 
Directors  Room,  Alumnae  House,  Smith 
College,  Northampton,  Massachusetts 
01063.  The  purpose  of  the  meeting  is  to 
discuss  followup  activities  to  the 
Springfield  briefing  on  police- 
community  relations  and  plan  for  the 
1998  Civil  Rights  Leadership 
Conference. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Fletcher 
Blanchard,  413-585-3909,  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  November  18. 
1997. 

Caroi-l>ee  Hurley, 

Qiief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-30690  Filed  11-18-97;  4:15  pm) 

atUMQ  COOE<3M-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notica  of  Public  Mating 
of  the  South  Carolina  Adviaory 
Commlttaa 

Notice  is  hereby  given,  pursuant  to 
the  provisioDS  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
December  12, 1997,  at  the  Hilton  Head 
Island  Hilton,  23  Ocean  Lane,  Hilton 
Head  Island.  South  Carolina  29938.  The 
purpose  of  the  meeting  is  to  discuss  new 
project  ideas  and  new  member 
orientation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Bobby 
D.  Doctor.  Director  of  the  Southern 
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Regional  Office,  404-562-7000  (TDD 
404-562-7004).  Hearing- impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
■pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  November  18, 
1997. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-30693  Filed  ll-20-fl7;  8:45  am) 
BIUJNOOOOE  S336-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonae  Board 
[Order  No.  931] 

Grant  of  Authority  for  Subzone  Statua, 
Niaaan  Induatrial  Engine 
Manufacturing  USA.  Inc.;  (Spark 
Ignition  Induatrial  Englnea),  Marengo, 
lllinoia 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  firom  the 
Greater  Rockford  Airport  Authority, 
grantee  of  Foreign-Trade  Zone  176,  for 
authority  to  establish  special-purpose 
subzone  status  at  the  spark  ignition 
industrial  engine  manufacturing  plant  of 
Nissan  Industrial  Engine  Manufacturing 
USA,  Inc.,  in  Marengo,  Illinois,  was 
filed  by  the  Board  on  October  16, 1996. 
and  notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  76-96.  61  FR  55268,  10-25-96); 
and, 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 


examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  tlw 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  176D)  at  the  Nissan 
Industrial  Engine  Manufacturing  USA, 
Inc.,  plant  in  Marengo,  Illinois,  at  the 
location  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board's 
regulations,  including  §400.28. 

Signed  at  Washington,  DC,  this  12th  day  of 
November  1997. 

Robert  S.  LaRuaaa, 

Assistant  Secretary  of  Commerce  for  Import 
Adaiinistration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 

John  |.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-30701  Filed  11-20-97;  8:45  am] 

BIUMQCOOC  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Foraign-Trada  Zonae  Board 

(Order  No.  932) 

Voluntary  Relinqulahmant  of  the  Grant 
of  Authority  Foreign-Trade  Zona  188, 
Yakima,  Waahington 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
and  the  Foreign-Trade  Zones  Board 
Regulations  (15  CFR  Part  400),  the 
Foreign-Trade  Zones  Board  has  adopted 
the  following  order 

Whereas,  on  November  30, 1992.  the 
Foreign-Trade  Zones  (FTZ)  Board  issued 
a  grant  of  authority  to  the  Yakima  Air 
Terminal  Board,  authorizing  the 
establishment  of  Foreign-Trade  Zone 
188  at  the  Yakima  International  Airport, 
in  Yakima,  Washington  (Board  Order 
606,  57  FR  58457, 12/10/92); 

Whereas,  the  Yakima  Air  Terminal 
Board  has  made  a  request  (FTZ  Doc. 
#37-97.  3-31-97)  to  the  FTZ  Board  for 
voluntary  relinquishment  of  the  grant  of 
authority  for  FTZ  188.  and; 

Whereas,  the  FTZ  Board,  noting  the 
concurrence  of  the  U.S.  Customs 
Service,  adopts  the  findings  of  the  FTZ 
staff  report  and  concludes  that  approval 
of  the  request  is  in  the  public  interest; 

Now,  therefore,  the  Foreign-Trade 
Zones  Board  terminates  the  FTZ  status 
of  Foreign-Trade  Zone  No.  188  effective 
this  date. 


Signed  at  Washington,  DC,  this  12th  day  of 

November,  1997. 

Robert  S.  LaRuaa, 

Assistant  Secretary  of  Commerce  for  Import 
Administration.  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  97-30700  Filed  11-20-97;  8:45  am] 
BIUMQ  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Adminiatration 

Appiicationa  for  Duty-Free  Entry  of 
Scientific  Inatrumenta 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Sta£f.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Docket  Number:  97-091.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  Purchasing  Division,  506 
South  Wright  Street.  207  Henry 
Administration  Building,  Urbana,  IL 
61801.  Instrument:  Upgrade  and 
Replacement  Parts  for  Asphalt  Testing 
Equipment.  Manufacturer:  Industrial 
Process  Controls  Ltd.,  United  Kingdom. 
Intended  Use:  This  is  an  upgrade  for 
existing  instrumentation  that  will  be 
used  for  stud)ang  asphalt  concrete  with 
the  objective  of  improving  design  of 
asphalt  concrete  in  highway  and  airfield 
pavements.  Application  accepted  by 
Commissioner  of  Customs:  October  27, 
1997. 

Docket  Number:  97-092.  Applicant: 
University  of  Wisconsin,  Mechanical 
Engineering,  1513  University  Avenue. 
Madison,  WI  53706.  Instrument:  Flame 
Ionization  Detector  System,  Model 
HFR400.  Manufacturer:  Cambustion 
Ltd..  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  to  measure 
the  concentrations  of  hydrocarbf>ns 
produced  during  studies  of  the  transient 
behavior  of  hydrocarbons  produced  by 
internal  combustion  engines.  The 
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oblectives  of  these  studies  are  to  extend 
tiie  fundamental  understanding  of  the 
hydrocarbon  formaLion  process,  to 
extend  the  fundamental  understanding 
of  how  engine  transients  affect  this 
hydrocarbon  formation  and  to 
understand  the  difference  in 
hydrocarbon  formation  between  steady- 
state  and  transient  operation  of  the 
engine.  Application  accepted  by 
Commissioner  of  Customs:  October  30, 
1997. 

Docket  Number:  97-093.  Applicant: 
National  Institutes  of  Health,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases.  Building  8,  Room  219, 
Bethesda,  MD  20892.  Instrument: 
Micromanipulator  Microscope,  Model 
MSM.  Manufacturer:  Singer  Instrument 
Co..  Ltd..  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for 
dissecting  the  spores  formed  during 
genetic  crosses  of  the  mutants  in  yeast 
that  are  essential  to  extending  studies 
on  the  biochemistry,  regulation  and 
genetics  of  the  amines,  putrescine, 
spermidine  and  spermine  and  of  the 
biosynthetic  enzymes  in  5.  cerevisiae. 
Application  accepted  by  Commissioner 
of  Customs:  October  31,  1997. 

Docket  Number:  97-094.  Applicant: 
Centers  for  Disease  Control,  National 
Institute  for  Occupational  Safety  and 
Health.  1095  Willowdale  Road,  Mail 
Stop/2015,  Morgantown,  WV  26505- 
5288.  Instrument:  Electron  Microscope, 
Model  JEM-1220.  Manu/acfurer.- JEOL 
Ltd.,  Japan.  Intended  Use:  The 
instrument  will  be  used  for  investigating 
the  impact  of  particulates  and  vapors  on 
tissues,  cells  and  cell  organelles  and  for 
morphometric  analysis  to  determine  the 
extent  of  pathological  changes  in 
structures  visible  only  at  the  electron 
microscope  level.  In  addition,  the 
instrument  will  be  used  to  train  Ph.D. 
candidates,  postdoctoral  fellows  and 
staff  in  biomedical  and  occupational 
health  research.  Application  accepted 
by  Commissioner  of  Customs:  November 
5. 1997, 
Frank  W.Cnd. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-30702  Filed  11-20-97;  8:45  am] 

BHXINaCOOE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Notice  of  Scope  Rulings 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  scope  rulings  and 
anticircumvention  inquiries. 


summary:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  by  Import 
Administration,  between  July  1, 1997 
and  September  30,  1997.  In  conjunction 
with  this  list,  the  Department  is  also 
publishing  a  list  of  pending  requests  for 
scope  clarifications  and 
anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 

EFFECTIVE  DATE:  November  21. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  M.  Trentham,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington,  D.C.  20230; 
telephone:  (202)  482-4793. 

SUPPLEMENTARY  INFORMATION: 

Background: 

The  Department's  regulations  (19  CFR 
351.225(o))  provide  that  on  a  quarterly 
basis  the  Secretary  will  publish  in  the 
Federal  Register  a  list  of  scope  rulings 
completed  within  the  last  three  months. 

This  notice  lists  scope  rulings  and 
anticircumvention  inquiries  completed 
by  Import  Administration,  between  July 
1, 1997.  and  September  30,  1997,  and 
f>ending  scope  clarification  and 
anticirciunvention  inquiry  requests.  The 
Department  intends  to  publish  in 
January  1998  a  notice  of  scope  rulings 
and  anticircumvention  inquiries 
completed  between  October  1, 1997, 
and  December  31,  1997,  as  well  as 
pending  scope  clarification  and 
anticircxmivention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number, 
requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

L  Scope  Rulings  Completed  Between 
July  1, 1997  and  September  30, 1997 

Country:  People's  Republic  of  China 

A-570-502    Iron  Construction  Castings 

Metraflex  Company — Certain  "Y" 
pipe  strainers,  imported  by  Metraflex 
Company,  are  outside  the  scope  of  the 
order.  8/13/97. 

A-570-504  Petroleum  Wax  Candles 

Indio  Products  Inc. — Various  tapers, 
votives,  pillars,  and  rounds  are  within 
the  scope  of  the  order.  9/15/97. 

M.G.  Maher  &  Co.  Inc. — A  red  flame 
12-inch  spiral  candle  is  within  the 
scope  of  the  order.  9/25/97. 

Russ  Berrie  Co.,  Inc. — Heart-shaped 
"trinket  box"  candle  is  within  the  scope 
of  the  order.  9/25/97. 


Russ  Berrie  Co.,  Inc. — Star-shaped 
confetti  pillar  candles  are  within  the 
scope  of  the  order.  9/2/97. 

Meijer,  Inc. — Four  terra  cotta  candles 
(bell,  tree,  reindeer,  and  star)  are  within 
the  scope  of  the  order.  A  Jack  O'Lantem 
candle  is  outside  the  scope  of  the  order. 
9/8/97. 

Enesco  Corporation — Birthday  candle  • 
(style  #9500340}  is  outside  the  scope  of 
the  order.  9/30/97. 

A-570-822    Helical  Spring  Lock 
Washers  (HSLWs) 

Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works  (SIP) — 
Helical  Spring  Lock  Washers  which  are 
imported  to  the  United  States  in  an 
uncut,  coil  form  are  within  the  scope  of 
the  order.  9/30/97 

A-570-827    Certain  Cased  Pencils 

Nadel  Trading  Corporation — A 
plastic,  "quasi-mechanical"  pencil 
known  as  the  Bensia  pencil  is  outside 
the  scope  of  the  order.  9/15/97. 

A-570-B36    Glycine 

Consolidated  Pharmaceutical  Group, 
Inc. — D(-)  Phenylglycine  Ethyl  Dane  Salt 
is  outside  the  scope  of  the  order.  7/23/ 
97. 

Country:  Taiwan 

A-583-816    Certain  Stainless  Steel 
Butt-Weld  Pipe  Fittings 

Eckstrom  Industries — Eckstrom's  cast 
stainless  steel  fittings  are  within  the 
scope  of  the  order.  9/29/97. 

A-583-820     Helical  Spring 
Lockwashers  (falSLWs] 

Shakeproof  Industrial  Products 
Division  of  Illinois  Tool  Works  (SIP)— 
Helical  Spring  Lockwashers  imported 
into  the  United  States  in  an  uncut,  coil 
form  are  within  the  scope  of  the  order. 
9/30/97. 

n.  Anticircumvention  Rulings 
Completed  Between  July  1, 1997  and 
September  30, 1997 

None. 

in.  Scope  Inquiries  Terminated 
Between  July  1, 1997  and  September  30, 
1997 

None. 

rv.  Anticircumvention  Inquiries 
Terminated  Between  July  1,1997  and 
September  30, 1997 

None. 
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V.  Pending  Scope  Clarification  Requests 
as  of  September  30, 1997: 


Country:  Canada 

A-1 22-823  Certain  Cut-to-Length 
Carbon  Steel  Plate 

Petitioners — Clarification  to 
determine  whether  certain  carbon  steel 
plate  with  boron  added  is  within  the 
scope  of  the  order. 

Country:  Sweden 

A-401-040     Stainless  Steel  Plate 
Avesta  Sheffield  AB  and  Avesta 
Sheffield  NAD.  Inc. — Clarification  to 
determine  whether  stainless  steel  slabs 
that  are  manufactured  in  Great  Britain 
and  rolled  into  hot  bands  in  Sweden  are 
within  the  scope  of  the  order. 

Country:  Germany 

A-428-801    Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings), 
and  Parts  Thereof 

FAG  Aerospace  &  Superprecision 
Bearings  GmbH— Clarification  to 
determine  whether  certain  aerospace 
bearings  which  have  entered  the  United 
States  but  have  been  returned  to 
Germany  for  repair  or  refurbishing,  and 
which  then  reenter  the  United  States, 
are  within  the  scope  of  the  order. 

Country:  People's  Republic  of  China 

A-5  70-501     Natural  Bristie  Paint 
Brushes  and  Brush  Heads 

Kwick  Clean  and  Green  Ltd. — 
Clarification  to  determine  whether  a 
group  of  bristles  held  together  at  the 
base  with  glue,  which  are  to  be  used  as 
replaceable  parts  within  the  cavity  of 
the  paintbrush  body,  is  within  the  scope 
of  the  order. 

A-570-504    Petiuleum  Wax  Candles ' 

Long  Island  Distributing  Co.  Ltd. — 
Clarification  to  determine  whether 
various' pillars,  Christmas  tin  candles, 
cherub  candles,  and  fruit/veggie  candles 
are  within  the  scope  of  the  order. 

Sun-It  Corporation — Clarification  to 
determine  whether  taper  candles 
containing  oil  of  citronella  are  within 
the  scope  of  the  order. 

Ocean  State  Jobbers — Clarification  to 
determine  whether  taper  candles 
consisting  of  a  blend  of  petroleum  wax 
and  beeswax  are  within  the  scope  of  the 
order. 

American  Drug  Stores — Clarification 
to  determine  whether  spherical  candles 
with  a  "wax  veneer"  are  within  the 
scope  of  the  order. 

A-5  70-808    Chrome-Plated  Lug  Nuts 

Wheel  Plus,  Inc. — Clarification  to 
determine  whether  imported  zinc-plated 
lug  nuts  which  are  chrome-plated  in  the 


United  States  are  within  the  scope  of  the 
order. 

A-570-827    Certain  Cased  Pencils 

Creative  Designs  International,  Ltd. — 
Clarification  to  determine  whether  10 
piece  dress-up/vanity  sets  for  young 
girls,  containing  two  pencils 
(approximately  3  inches  in  length  with 
no  eraser  or  ferrule),  are  within  the 
scope  of  the  order. 

Country:  South  Korea 

A-580-803     Small  Business 
Telephones  From  Korea 

TT  Systems  Corporation — 
Clarification  to  determine  whether  the 
"Model  4300"  which  is  a  "blocking" 
system  should  be  excluded  from  the 
scope  of  the  order  which  pertains  to 
"non-blocking"  systems. 


Country:  Taiwan 

A-583-009    Color  Television 
Receivers,  Monochrome  and  Color 

Coach  Master  International 
Corporation  (CMI) — Clarification  to 
determine  whether  the  Kitchen  Coach 
Unit  8100  manu&ctured  by  Action 
Electronics  and  imported  by  CMI  is 
within  the  scope  of  the  order. 

Country:  Japan 

A-588-028    Roller  Chain.  Other  Than 
Bicycle 

Kaga  Chain  Manufacturer  (KCM) — 
Clarification  to  determine  whether 
silent  timing  chain  for  use  in 
automobiles  is  within  the  scope  of  the 
order. 

A-588-405    Cellular  Mobile 
Telephones  and  Subassemblies 

Matsushita  Communication  Industrial 
Corporation  of  America — Clarification 
to  determine  whether  a  new  subscriber 
unit  (model  number  HS600)  is  within 
the  scope  of  the  order. 

A-588-703    Certain  Internal- 
Combustion  Industrial  Forklift  Trucks 

Nissan  Motor  Co..  Ltd.,  and  Nissan 
Forklift  Corporation  (collectively 
Nissan) — Clarification  to  determine 
whether  model  F05-70  is  within  the 
scope  of  the  order. 

A-588-802    3.5"  Microdisks 

Maxell  Corporation  of  America — 
Clarification  to  determine  whether 
Maxell's  OSD325-Floptical  Disk  is 
within  the  scope  of  the  order. 

A-588-804    Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings), 
and  Parts  Thereof 

Koyo  Seiko  Co.,  Ltd. — Clarification  to 
determine  whether  a  cylindrical  roller 


bearing,  allegedly  without  a  precision 
rating,  for  use  as  an  axle  bearing  in  cars 
and  trucks  is  within  the  scope  of  the 
order. 

A-588-813     Light-Scattering 
Instruments  and  Parts  Thereof 

Thermo  Capillary  Electrophoresis, 
Inc. — Clarification  to  determine  whether 
diode  array  detectors  and  cell  flow  units 
are  within  the  scope  of  the  order. 

A-588-824    Corrosion  Resistant 
Carbon  Steel  Flat  Products 

Drive  Automotive  Industries — 
Clarification  to  determine  whether  2000 
millimeter  wide,  made  to  order, 
corrosion  resistant  carbon  steel  coils  are 
within  the  scope  of  the  order. 

A-588-833     Stainless  Steel  Bar 

Keystone  Stainless  Inc. — Clarification 
to  determine  whether  "Keystone  2000," 
a  specialty  stainless  steel  bar  product, 
should  be  excluded  from  the  scope  of 
the  order  because  the  process  of 
.  manufacture  of  the  product 
substantially  differentiates  it  from  any 
other  product  available. 

VI.  Pending  Anticircumvention 
Inquiries  as  of  September  30, 1997 

Country:  Mexico 

A-201-805    Certain  Welded  Non-Alloy 
Steel  Pipe 

Allied  Tube  &  Conduit  Corp..  Sawhill 
Tubular  Division  of  Tex-Tube  Co., 
Century  Tube  Corp.,  Laclede  Steel  Co., 
LTV  Tubular  Products  Co..  Sharon  Tube 
Co.,  Western  Tube  &  Conduit  Co., 
WheaUand  Tube  Co.,  and  CSI  Tubular 
Products,  Inc.  (Petitioners) — 
Anticirciunvention  inquiry  to  determine 
whether  imports  of  (i)  pipe  certified  to 
the  American  Petroleum  Institute  (API) 
5L  line  pipe  specifications  (API  5L  or 
line  pipe)  and  (ii)  pipe  certified  to  both 
the  API  5L  line  pipe  specifications  and 
the  less  stringent  American  Society  for 
Testing  and  Materials  (ASTM)  A-53 
standard  pipe  specifications  (dual 
certified  pipe),  falling  within  the 
physical  dimensions  outiined  in  the 
scope  of  the  order,  are  circumventing 
the  antidumping  duty  order. 

Country:  United  Kingdom 

A-412-810;C-412-811     Lead  and 
Bismuth  Carbon  Steel  Products 

Inland  Steel  Bar  Company  and  USS/ 
Kobe  Steel  Company  (Petitioners) — 
Anticircumvention  inquiry  to  determine 
whether  British  Steel  PLC  is 
circumventing  the  order  by  shipping 
leaded  steel  billets  to  the  United  States, 
where  they  are  converted  into  the  hot- 
rolled  carbon  steel  products  covered  by 
the  order. 
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Country:  Germany 

A-42&-81 1 ;  C-429-81 2     Lead  and 
Bismuth  Carbon  Steel  Products 

Inland  Steel  Bar  Company  and  USS/ 
Kobe  Steel  Company  (Petitioners) — 
Anticircumvention  inquiry  to  determine 
whether  Saarstahl  A.G.  and  Thyssen  s 
Stahl  A.G.  are  circumventing  the  order 
by  shipping  leaded  steel  billets  to  the 
United  States,  where  they  are  converted 
into  the  hot-rolled  carbon  steel  products 
covered  by  the  order. 

Country:  Korea 

A-580-008    Color  Television  Receivers 
From  Korea 

International  Brotherhood  of 
Electrical  Workers,  the  International 
Union  of  Electronic  Electrical,  Salaried, 
Machine  &  Fumittue  Workers,  and  the 
Industrial  Union  Department  (the 
Unions) — Anticircumvention  inquiry  to 
determine  whether  Samsung  Electronics 
Co.,  L.C.  Electronics  Inc.,  and  Daewoo 
Electronics  Co.,  are  circumventing  the 
order  by  shipping  Korean-origin  color 
picture  tubes,  printed  circuit  boards, 
color  television  kits,  chassis,  and  other 
materials,  parts  and  components  to 
plants  operated  by  related  parties  in 
Mexico  where  the  parts  are  then 
assembled  in  CTVs  and  shipped  to  the 
United  States.  Additionally,  an 
anticircumvention  inquiry  to  determine 
whether  Samsung  is  circumventing  the 
order  by  shipping  Korean-origin  color 
picture  tubes  and  other  CTV  parts  to  a 
related  party  in  Thailand  for  assembly 
into  complete  CTVs  prior  to  exportation 
to  the  United  States. 

Interested  parties  are  invited  to 
comment  on  the  accuracy  of  the  list  of 
pending  scope  clarification  requests. 
Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  International  Trade 
Administration,  Room  B-099.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230. 

Dated:  November  14, 1997. 
Richud  W.  MoreUna. 

Acting  Deputy  Assistant  Secretary,  Group  U, 

Import  Administration. 

|FR  Doc.  97-30703  Filed  11-20-97;  8:45  ami 

aaiMOCOOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[LD.  111797A] 

Mid-Atlantic  Rstiery  IManagement 
Council;  Meetings 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-AUantic  Fishery 

Management  Council's  Summer 
Flounder,  Scup.  and  Black  Sea  Bass 
Advisors,  together  with  the  Atlantic 
States  Marine  Fisheries  Commission's 
(ASMFC)  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Advisors,  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  be  held  on 
Thursday,  December  11. 1997.  The 
Summer  Flounder  Advisors  will  meet 
from  10:00  a.m.  until  noon,  the  Scup 
Advisors  will  meet  from  1:00-3:00  p.m.. 
and  the  Black  Sea  Bass  Advisors  will 
meet  frx>m  3:00-5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  Philadelphia 
Airport,  500  Stevens  Drive, 
Philadelphia,  PA;  telephone:  610-521- 
5900. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Street,  Dover,  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  MFORMATKM  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-AUantic  Fishery  Management 
Council;  telephone:  302-674-2331. 
SUPPLEMBfTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  discuss  the 
1998  recreational  measures  for  summer 
flounder,  scup,  and  black  sea  bass. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  these 
Advisors  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  this  meeting. 
Action  by  these  Advisors  will  be 
restricted  to  those  issues  speciGcally 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Acconunodations 

This' meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 


Dated:  November  17. 1997. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  97-30617  Filed  11-20-97;  8:45  am) 
MUJNG  COOC  3S10-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Consultations  With  the 
Government  of  Cambodia 

November  17. 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

On  October  29,  1997,  under  Section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  Cambodia  with  respect 
to  cotton  and  man-made  fiber  gloves 
and  mittens  in  Categories  331/631, 
produced  or  manufactiired  in  Cambodia. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  Cambodia,  the 
Government  of  the  United  States  may 
later  establish  a  limit  for  the  entry  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  textile  products 
in  Categories  331/631.  produced  or 
manufactured  in  Cambodia  and 
exported  during  the  twelve-month 
period  which  began  on  October  29, 1997 
and  extends  through  October  28,  1998, 
at  a  level  of  not  less  than  1,250,841 
dozen  pairs. 

A  statement  of  serious  damage,  actual 
threat  of  serious  damage  or  the 
exacerbation  of  serious  damage 
concerning  Categories  331/631  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  331/631  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
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Categories  331/631  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Troy  H.  Cribb,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  E)epartment  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Cambodia. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptiy.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  commentary  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the 
implementation  of  an  agreement  is  not 
a  waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.553(a)(l)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  331/631.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Cambodia, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Summary  of  the  Statement  in  Support  of 
Request  for  Consultations  Under  Section  204 
of  the  Agricultural  Act  of  19S6 

Cotton  and  Manmade  Fiber  Gloves  and 
Nfittens— Category  331/B31 
October  1897 
Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  manmade 
fiber  gloves  and  mittens.  Category  331/ 
631,  from  Cambodia  surged  to  1,250.841 
dozen  pair  during  the  year  ending  July 
1997.  over  seven  times  the  176,732 
dozen  pair  imported  in  the  year  ending 
July  1996  and  more  than  15  times  the 
79.968  dozen  pair  imported  in  calendar 
year  1995.  Imports  from  Cambodia  were 


2.6  percent  of  total  U.S.  imports  of 
Category  331/631  in  the  year  ending 
July  1997.  and  were  equivalent  to  4.9 
percent  of  U.S.  production  of  Category 
331/631  in  1996. 

U.S.  imports  of  cotton  and  manmade 
fiber  gloves  and  mittens.  Category  331/ 
631,  from  Cambodia  entered  the  U.S.  at 
an  average  landed  duty-paid  value  of 
$3.12  per  dozen  pair  during  the  first 
seven  months  of  1997,  42  percent  below 
the  average  landed  duty-paid  value  for 
all  cotton  and  manmade  fiber  glove  and 
mitten  imports  into  the  U.S.,  and  70 
percent  below  the  average  U.S. 
producers'  price  for  cotton  and 
manmade  fiber  gloves  and  mittens. 

The  sharp  and  substantial  increase  of 
low-valued  Category  331/631  imports 
from  Cambodia  threatens  to  cause 
disruption  to  the  U.S.  cotton  and 
manmade  fiber  glove  and  mitten  market 
and  to  the  orderly  flow  of  trade  in  these 
products.  In  several  instances, 
Cambodia's  import  level  for  the  year 
ending  July  1997  exceeds  the  trade 
levels  of  WTO  countries  that  have  quota 
agreements  with  the  United  States. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  and 
manmade  fiber  gloves  and  mittens. 
Category  331/631,  declined  in  1996 
falling  to  25,424,000  dozen  pair,  1 
percent  below  the  1995  production 
level.  Imports  of  Category  331/631 
increased  from  45,559,773  dozen  pair  in 
1995  to  47,336,957  dozen  pair  in  1996, 
a  4  percent  increase.  Imports  continued 
to  increase  reaching  48,220.877  dozen 
pair  in  the  year  ending  JiUy  1997,  7 
percent  above  the  same  period  a  year 
earlier. 

The  ratio  of  imports  to  domestic 
production  increased  to  186  percent  in 
1996.  The  domestic  manufacturers  share 
of  the  U.S.  market  for  cotton  and 
manmade  fiber  gloves  and  mittens 
decreased  to  33  percent  in  1996. 
IFR  Doc.  97-30570  Filed  11-20-97;  8:45  am] 
BILUNO  COCE  361»-OA-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange: 
Proposed  Amendments  to  ttie  Nonfat 
Dry  Milk  Futures  Contract  to  Change 
the  Contract  From  Physical  Delivery  to 
Cash  Settlement 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 

summary:  The  Coffee,  Sugar  &  Cocoa 
Exchange  (CSCE  or  Exchejige)  has 


submitted  amendments  to  its  nonfat  dry 
milk  futures  contract  that  would  change 
the  contract  from  physical  delivery  to 
cash  settlement.  In  accordance  with 
Section  5a(a)(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Acting  Director 
of  the  Division  of  Economic  Ajialysis 
(Division)  of  the  Commodity  Futures 
Trading  (Commission)  has  determined, 
on  behalf  of  the  Commission,  that  the 
proposed  amendments  are  of  major 
economic  significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
public  comment  on  the  proposal. 
DATES:  Comments  must  be  received  on 
or  before  December  8, 1997.  ^ 

ADDRESSES:  Interested  persons  shoidd 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW 
Washington,  CXi;  20581.  In  addition, 
•comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  CSCE  nonbt  dry  milk 
futures  contract 

FOR  FURTHER  MFORMATKM  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futiues  Trading 
Commission.  Three  Lafayette  Centre, 
1155  21st  Street  NW,  Washington, 
20581,  telephone  (202)  418-5273. 
Facsimile  number  (202)  418-5527. 
Electronic  mail:  flinsedcftc.gov. 
SUPPt-EMENTARY  INFORMATION:  The 
amendments  provide  for  cash  settiement 
of  the  nonfat  dry  milk  (NDM)  futures 
contract  against  the  NDM  "West 
Mostiy"  monthly  average  price  as 
calculated  and  published  by  the  United 
States  Department  of  Agriculture 
(USDA).  The  USDA's  NDM  West  Mostly 
price  is  published  weekly  and 
represents  a  survey  of  both  buyers  and 
sellers  of  NDM  in  western  states.  From 
this  weekly  price  data,  the  USDA 
calculates  the  monthly  average  price. 
The  value  of  the  cash  settled  NDM 
contract  would  be  11,000  times  the 
monthly  average  price. 

The  Exchange  said  that  changing  the 
NDM  contract  to  one  which  is  cash 
settied  would  significanUy  enhance  the 
viability  of  this  contract.  The  Exchange 
said  that  it  has  polled  NDM  industry 
participants  who  have  reported  that  the 
USDA's  West  Mostiy  price  is  a  fair  and 
representative  price,  and  that  a  majority 
of  industry  participants  utilize  it  to 
price  their  product. 

The  amendments  were  submitted 
pursuant  to  the  Commission's  ast  Track 
procedures  for  streamlining  the  review 
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of  axnendmeats  to  contract  terms  and 
conditions  (62  Fed.  Reg.  10434).  Under 
those  procedures,  the  amendments, 
absent  any  contrary  action  by  the 
Commission,  may  be  deemed  approved 
on  December  26, 1997, 45  days  aiter 
receipt  of  the  submission.  In  view  of^he 
limited  review  period  provided  under 
the  Fast  Track  procedures,  the 
Commission  has  determined  to  publish 
for  public  comment  notice  of  the 
availability  of  the  amended  terms  and 
conditions  for  15  days,  rather  than  30 
days  as  provided  for  amendments 
submitted  under  the  regular  review 
procedures.  Copies  of  the  terms  and 
conditions  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.  Washington,  EX: 
20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the     ^ 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the 
CSCE  may  be  available  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)),  QTccept  to  the  extent  they  are 
entitled  to  coitfidential  treatment  as  set 
forth  in  17  C.F.R.  145.5  and  145.9. 
Requests  for  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Sunshine  Act  Compliance  Staff  of  the 
Office  of  Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments,  or  with  respect 
to  other  materials  submitted  by  the 
CSCE,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  November 
18. 1997. 

John  R.  Mielke, 

Acting  Director. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Realignment  of  E-2 
Squadrons  From  Naval  Air  Station 
(NAS)  MIramar 

SUMMARY:  Pursuant  to  the  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing  the 
procedural  provisions  of  the  National 
Enviroimiental  Policy  Act,  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  realignment  of  E-2  squadrons 
from  NAS  Miramar.  The  DEIS  also  has 
been  prepared  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (DBCRA,  P.L.  101-510)  and 
the  pertinent  base  closiu^  and 
realignment  decisions  of  the  Defense 
Base  Closure  and  Realignment 
Commission  approved  by  the  President 
and  accepted  by  Congress  in  September 
1993  and  September  1995. 

The  proposed  action  is  to  relocate 
four  E-2  aircraft  squadrons  (16  aircraft) 
and  related  support  personnel, 
equipment  and  functions  from  NAS 
Miramar  to  one  of  three  alternative 
naval  air  bases  in  California.  The 
proposed  action  includes  relocating  the 
16  E-2  aircraft.  988  associated 
personnel  and  their  families,  and 
expanding  or  constructing  facilities  to 
support  aircraft  and  personnel,  and  to 
provide  associated  training  functions.  In 
addition  to  the  increased  staffing  and 
equipment  levels,  there  would  be  an 
increase  in  Navy  training  and  an 
increase  in  flight  operations  at  the 
receiving  installation.  The  preferred 
alternative  is  realignment  of  the  E-2 
squadrons  to  Naval  Air  Weapons  Station 
(NAWS)  Point  Mugu.  CA.  Two  other 
alternative  sites  were  evaluated  in 
detail:  (1)  Naval  Air  Station  (NAS) 
Lemoore,  CA.  and  (2)  Naval  Air  Facility 
(NAF)  El  Centre,  CA.  NAS  North  Island 
was  initially  considered  as  a  potential 
alternative  base,  but  was  eliminated 
because  of  the  need  to  support  Clean  Air 
requirements  with  regard  to  the  BRAC- 
mandated  Marine  Corps  realignment  to 
MCAS  Miramar. 

A  Notice  of  Intent  (NOI)  for  the  DEIS 
was  published  in  the  Federal  Register 
on  May  1, 1996.  Public  scoping 
meetings  were  held  at  the  following 
locations:  (1)  On  Tuesday,  May  21, 
1996,  at  the  Oxnard  Center  for 
Performing  Arts,  Thousand  Oaks/ 
Hueneme  Room.  800  Hobson  Way, 
Oxnard.  CA;  (2)  On  Thursday,  Mav  23. 


1996,  at  the  Board  of  Supervisors 
Chambers,  County  Administration 
Center  (Second  Floor),  940  West  Main 
Street.  El  Centre,  CA;  (3)  On  Tuesday, 
May  28, 1996,  at  Coronado  High  School 
Auditorium,  650  D  Avenue,  Coronado, 
CA;  and  (4)  On  Wednesday.  May  29, 
1996.  at  Lemoore  Union  High  School 
Cafeteria.  Back  Room.  101  East  Bush 
Street.  Lemoore.  CA. 

The  DEIS  analyzes  potential 
environmental  impacts  of  the  proposed 
action  on  biological  resources, 
hydrology/surface  water  quality,  land 
use  and  airspace,  socioeconomics, 
traffic  and  circulation,  air  quality,  noise, 
aesthetics  and  visucd  resources,  utilities 
and  services,  cultural  resources,  public 
health  and  safety,  and  hazardous 
materials  and  wastes.  Potentially 
significant,  but  mitigable, 
environmental  impacts  include  impacts 
to  air  quality,  schools,  and  cultural 
resources  at  NAWS  Point  Mugu;  air 
quality  and  schools  at  NAS  Lenunore; 
and  biological  resources,  noise/land  use 
compatibility,  and  conflict  with  existing 
aircraft  operations  at  NAF  El  Centra. 

No  decision  on  the  proposed  action 
will  be  made  until  the  NEPA  process 
has  been  completed. 

The  DEIS  has  been  distributed  to 
various  federal,  state  and  local  agencies, 
local  groups,  elected  officers,  special 
interest  groups  and  individuals.  The 
DEIS  is  available  for  review  at  the 
following  libraries: 

Near  NAWS  Point  Mugu 

— City  of  Camarillo  Public  Library.  3100 

Ponderosa  Drive,  Camarillo,  CA; 
—City  of  Oxnard  Public  Library,  251 

South  A  Street,  Oxnard,  CA; 
— City  of  Port  Hueneme  Public  Library, 

510  Park  Avenue,  Port  Hueneme,  CA; 
— City  of  Santa  Barbara  Public  Library, 

40  East  Anapamu  Street,  Santa 

Barbara,  CA; 
— City  of  Ventura  Public  Library,  651 

East  Main  Street,  Ventura,  CA;  and 
—Ventura  City  College  Library,  4667 

Telegraph  Road,  Ventura,  CA. 

Near  NAF  El  Centre 

—City  of  Brawley  Public  Library,  400 
Main  Street.  Brawley.  CA;  and 

—City  of  El  Centre  Public  Library,  539 
State  Street.  El  Centre,  CA. 

Near  NAS  Lemoore 

—City  of  Avenal  Public  Library,  919 

Skyline  Boulevard,  Avenal,  CA; 
— Q^  of  Lemoore  Piiblic  Library,  457  C 

Street,  Lemoore,  CA; 
—City  of  Hanford  Public  Library,  400 

North  Douty,  Hanford,  CA;  and 
— City  of  Fresno  Public  Library,  2420 

Mariposa  Street,  Fresno,  CA. 
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Near  NAS  North  Island 

— City  of  Coronado  Public  Library,  640 
Orange  Avenue.  Coronado,  CA; 

— National  City  Public  Library,  200  East 
12th  Street,  National  City,  CA; 

— City  of  Imperial  Beach  Public  Library, 
810  Imperial  Beach  Blvd.,  Imperial 
Beach.  CA;  and 

— City  of  San  Diego  Public  Library,  820 
E  Street,  San  Diego,  CA. 

ADDRESSES:  The  Navy  will  conduct 
three  public  hearings  to  receive  oral  and 
written  comments  concerning  the  DEIS: 
(1)  On  Monday,  December  8,  1997,  at 
7:00  p.m.,  at  Imperial  County 
Administration  Center,  Boand  of 
Supervisors  Chambers.  940  Main  Street, 
El  Centit).  CA;  (2)  On  Tuesday, 
December  9.  1997.  at  7:00  p.m..  at 
Oxnard  Center  for  Performing  Arts, 
Thousand  Oaks/Hueneme  Room,  800 
Hobson  Way,  Oxnard,  CA;  and  (3)  On 
Wednesday,  December  10, 1997,  at  7:00 
p.m.,  at  Lemoore  Civic  Auditorium,  435 
C  Street,  Lemoore,  CA. 

A  brief  presentation  will  precede  a 
request  for  public  information  and 
comments.  Navy  representatives  will  be 
available  at  these  hearings  to  receive 
information  and  comments  from 
agencies  and  the  public  regarding  issues 
of  concern.  Federal,  state  and  local 
agencies,  and  interested  individuals  are 
invited  to  be  present  or  represented  at 
the  hearings.  Oral  comments  will  be 
heard  and  transcribed  by  a 
stenographer.  To  assure  accuracy  of  the 
record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  will  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
four  minutes.  Longer  conmients  should 
be  sununarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  provide  written  comments  by 
January  5.  1998,  to  Ms.  Kelly  Knight. 
Code  553.KK.  Southwest  Division. 
Naval  Facilities  Engineering  Conimand, 
1220  Pacific  Highway,  San  Diego, 
California  92132-5190,  telephone  (619) 
532-2456,  fax  (619)  532-1242. 

Dated:  November  18. 1997. 

Darae  E.  Crandall. 

LCDR.  fAGC.  USN.  Federal  Register Uaison 
Officer' 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 


Notice  of  Public  Hearing  for  the  Joint 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
DEIR)  for  the  Disposal  and  Reuse  of 
the  Former  Hunters  Point  Naval 
Shipyard.  San  Francisco,  CaUfomia 


SUMMARY:  Pursuant  to  the  Council  on 
Envirenmental  Quality  regulations  (40 
CFR  parts  1500 — 1508),  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act,  and 
piu^uant  to  the  California 
Environmental  Quality  Act  (Public 
Resources  Code  Section  21000,  et  seq.), 
the  Department  of  the  Navy  and  the  City 
of  San  Francisco  have  prepared  and 
filed  with  the  U.S.  Environmental 
Protection  Agency  a  joint  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
DEIR)  for  the  disposal  and  reuse  of  the 
former  Hunters  Point  Naval  Shipyard. 
San  Francisco,  California. 

A  Notice  of  Intent  (NOI)  to  prepare 
the  DEIS/DEIR  was  published  in  tiie 
Federal  Register  on  27  June  1995.  A 
public  poping  meeting  for  the  proposed 
project  was  held  on  12  July  1995  at 
Southeast  Community  Center,  San 
Francisco,  California. 

Hunters  Point  Naval  Shipyard  is 
closed,  pursuant  to  the  Defense  Base 
Closure  and  Realignment  Act  (F*ub.  L. 
101-510)  as  implemented  by  the  1993 
base  closure  process.  Under  Section 
2824  of  Pub.  L.  101-510,  as  amended, 
the  Navy  plans  to  convey  the  former 
Naval  Shipyard  to  the  City  of  San 
Francisco.  The  proposed  federal  action 
involves  the  disposal  of  land,  buildings 
and  infrastructure  of  former  Hunters 
Point  Naval  Shipyard  for  subsequent 
reuse.  The  City  of  San  Francisco  and  the 
San  Francisco  Redevelopment  Agency 
have  been  involved  in  a  process  to 
determine  the  reuse  plans  of  the  Naval 
Shipyard. 

The  envirenmental  effects  of  two 
conceptual  land  use  development 
alternatives  (reuse  alternatives)  and  the 
"No  Action"  alternative  have  been 
evaluated  in  the  DEIS/DEIR.  Each  of  the 
reuse  alternatives  describes  proposed 
uses  for  approximately  935  acres  of 
shipyard  property.  Proposed  reuse 
alternatives  emphasize  mixed  land  uses 
including  residential,  industrial, 
maritime  industrial,  cultural, 
institutional,  research  and  development, 
and  open  space. 

No  decision  on  the  preposed  action 
will  be  made  until  the  National 


Envirenmental  Policy  Act  process  has 
been  completed. 

The  DEIS/DEIR  has  been  distributed 
to  various  federal,  state  and  local 
agencies,  local  greups,  elected  official, 
special  interest  groups  and  individuals. 
The  DEIS/DEIR  is  also  available  for 
review  at  the  following  locations: 
— San  Francisco  Planning  Department, 

Planning  Information  Center,  1660 

Mission  Street 
— San  Francisco  Main  Library,  Civic 

Center,  Larkin  &  Grove  Streets. 
— San  Francisco  Public  Library,  Anna  E. 

Waden  Branch,  5075  Third  Street. 
— San  Francisco  Redevelopment 

Agency.  770  Golden  Gate  Ave. 
ADDRESSES:  Two  public  hearings  will  be 
held  for  the  piirpose  to  receive  oral  and 
written  comment  on  the  DEIS/DEIR.  The 
first  hearing  will  be  held  on  Wednesday, 
December  10,  1997,  at  5:00  p.m..  in 
Building  101.  at  Himters  Point  Naval 
Shipyard,  San  Francisco.  The  second 
hearing  will  be  held  at  a  joint  meeting 
of  the  San  Francisco  Planning 
Commission  and  the  San  Francisco 
Redevelopment  Agency  Commission  on 
Thursday.  December  11, 1997,  at  1:30 
p.m.,  in  Room  404,  War  Memorial 
Veterans'  Building,  401  Van  Ness 
Avenue,  San  Francisco.  Federal,  state 
and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearing.  Oral 
comments  will  be  heard  and  tr&nscribed 
by  a  stenographer.  To  assure  accuracy  of 
the  record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  will  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  listed 
below.  .» 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  provide  written  comments  no 
later  than  January  5,  1998,  to  Ms.  Mary 
Doyle,  Engineering  Field  Activity  West, 
Naval  Facilities  Engineering  Command, 
900  Commodore  Drive,  San  Bruno, 
California  94066,  telephone  (650)  244- 
3024.  FAX  (650)  244-3206  or  Mr.  Brian 
Kalahar,  City  of  San  Francisco  Plannii^ 
Department,  Major  Envirenmental 
Analysis  Office,  1660  Mission  Street. 
San  Francisco,  California  94103. 
telephone  (415)  558-6359.  PAX  (4151 
558-6426. 


Dated:  November  18. 1997. 
Darse  E.  Camdall, 

LCDR,  JAGC.  USN,  Fedepl  Raster  Liaison 
Officer. 

(PR  Doc.  97-30672  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Infonnation 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

summary:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  infonnation  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
20, 1998 

AOOBESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington.  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  pjn.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  PaperworkReduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  infonnation 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
infonnation  collection,  violate  State  or 
Federal  law,  or  substanti9lly  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
a.g..  new,  revision,  extension,  existing 
or  reinstatement:  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  E)escription  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  bova  Patrick  J. 
Sherrill  at  the  address  specified  above. 


The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  infonnation  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  acciirate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  biu'den  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  17, 1997. 
Gloria  Parker, 

Deputy  Chief  Information  Officer.  Office  of 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  the  Upward 
Bound  and  Upward  Bound  Math  and 
Science  Centers  Program. 

Frequency:  Annually.  » 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,500. 

Burden  Hours:  51,000.         » 

Abstract:  The  application  form  is 
needed  to  conduct  a  national 
competition  for  program  year  98-99  for 
the  Upward  Bound  and  Upward  Bound 
Math  and  Science  Centers.  These 
applications  provide  federal  financial 
assistance  in  the  form  of  grants  to 
institutions  of  higher  education,  public 
and  private  agencies  and  organizations, 
combinations  of  institutions  and 
agencies,  and  in  exceptional  cases, 
secondary  schools  to  establish  and 
operate  projects  designed  to  generate 
skills  and  motivation  necessary  for 
success  in  education  beyond  secondary 
school.  The  Math  and  Science  Centers 
provide  an  intensive  six-week  summer 
math-science  curriculum  program. 

[PR  Doc.  97-30599  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CPM-74-OOOI 

ANR  Pipeline  Company  v. 
Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Complaint 

November  17, 1997. 

Take  notice  that  on  November  7, 
1997,  ANR  Pipeline  Company  (ANR), 


500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  with  the 
Commission  in  Docket  No.  CP98-74- 
000  a  complaint  against 
Transcontinental  Gas  Pipe  Line 
Company  (Transco)  P.O.  Box  1396, 
Houston,  Texas  77251  requesting  that 
the  Commission  direct  Transco  to 
establish  an  interconnection  that  will 
enable  ANR  to  make  deliveries  to 
Transco  in  Evangeline  Parish, 
Louisiana,  all  as  more  fully  set  forth  in 
the  complaint  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  since  January  1997, 
ANR  and  Transco  have  discussed  the 
construction  of  an  interconnection 
between  their  respective  mainline 
facilities  in  Evangeline  Parish, 
Louisiana  that  would  allow  ANR  to 
make  firm  deliveries  of  up  to  300  MMCF 
of  gas  per  day  to  Transco  to  satisfy 
requests  of  certain  shippers  on  the  ANR 
system.  ANR  indicates  that  it  has 
advised  Transco  that  ANR  will 
reimburse  Transco  for  the  cost  of  these 
fecilities.  ANR  claims  that  in  July  1997, 
Transco  advised  ANR  that  it  would  not 
consent  to  the  construction  of  an 
interconnection  that  would  allow  gas  to 
be  delivered  on  a  firm  basis  from  ANR's 
mainline  into  Transco's  maiidine.  ANR 
asserts  that  Transco  informed  ANR  that, 
as  an  alternative,  it  would  be  willing  to 
accept  deliveries  on  behalf  of  ANR's 
shippers  at  an  existing  point  of 
interconnection  between  ANR's 
facilities  and  a  lateral  pipeline  owned 
by  Transco  and  operated  by  Transco's 
affiliate,  Williams  Field  Services,  which 
is  located  at  Enice,  Louisiana.  ANR 
states  that  ANR  informed  Transco  that 
its  alternate  proposal  for  receiving  gas 
from  ANR  was  not  acceptable  because  it 
did  not  satisfy  the  needs  of  ANR's 
shippers. 

ANR  claims  that  because  Transco  has 
declined  to  construct  the  facilities  the 
dispute  between  ANR  and  Transco  has 
reached  an  impasse.  ANR  requests  that 
the  Commission  promptly  resolve  the 
dispute  by  ordering  Transco  to  install 
the  requested  minor  interconnection 
facilities. 

Any  person  desiring  to  be  heard  or 
make  a  protest  with  reference  to  ANR's 
complaint  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  protest  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  or  385.214).  All  such  motions, 
together  with  the  answer  of  Respondent 
to  the  complaint  and  motions,  should  be 
filed  on  or  before  Etecember  17, 1997. 
Any  person  desiring  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 

Commission  and  available  for  public 

inspection.  Answers  to  the  complaint 

shall  be  duo  on  or  before  December  17, 

1997. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-30634  Filed  11-20-97;  8:45  am] 

BNJJNO  OOOC  «n7-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  En97-4603-00q 

Boston  Edison  Company;  Notice  of 
Filing 

November  17, 1997. 

Take  notice  that  on  October  24, 1997, 
Boston  Edison  Company  tendered  for 
filing  additional  information  to  its 
September  15,  1997,  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  28,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CasheU, 
Secretary. 
[FR  Doc.  97-30642  Filed  11-20-97;  8:45  am] 

BILUNG  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

\PockBt  No.  ER97-4606-00q 

Boston  Edison  Company;  Notice  of 
Rling 

November  17, 1997. 

Take  notice  that  on  October  24, 1997, 
Boston  Edison  Company  tendered  for 
filing  additional  information  to  its 
September  15,  1997,  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  28,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-30643  Filed  11-20-97;  8:45  am] 

BILUNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  OA96-1 54-001] 

Central  Illinois  Public  Service 
Corporation;  Notice  of  Rling 

November  13, 1997. 

Take  notice  that  on  July  9, 1997, 
Central  Illinois  Public  Service 
Corporation  tendered  for  filing  its  non- 
rate  terms  and  conditions  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  of 
protests  should  be  filed  on  or  before 
November  25. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.'Cashell, 
Secretary. 
[FR  Doc.  97-30646  Filed  11-20-97;  8:45  am) 

BIUJNQ  COOE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP08-86-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

November  17. 1997. 

Take  notice  that  on  November  12, 
1997,  Columbia  Gas  Transmission 
Corporation  (Columbia).  1700 
MacCorkle  Avenue,  S.E. ,  Charleston, 
West  Virginia  25314-1599,  filed  an 
abbreviated  application  in  Docket  No. 
CP98-86-000.  pursuant  to  Section  7(c) 
of  the  Nattual  Gas  Act,  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  Columbia  to  refunctionalize 
approximately  105.19  miles  of  gas 
pipeline  and  appurtenances  from 
gathering  to  transmission,  and 
approximately  1.20  miles  of  pipeline 
from  gathering  to  storage,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  proposes  to  refunctionalize 
its  Miley  and  Trumbull  Systems.  The 
Miley  System  is  located  in  Holmes 
County.  Ohio,  and  consists  of 
approximately  28.39  miles  of  pipeline 
and  appurtenances.  Columbia  proposes 
to  refunctionalize  27.19  miles  of  Miley 
System  pipeline  (primarily  8. 10  and  12- 
inch  diameter  pipe)  from  gathering  to 
transmission,  and  the  remaining  1.20 
miles  of  3-inch  diameter  pipeline  from 
gathering  to  storage.  The  Trumbull 
System  is  located  in  Trumbull, 
Mahoning,  and  Geauga  Counties.  Ohio, 
and  consists  of  approximately  78.00 
miles  of  pipeline  (primarily  10  and  12- 
inch  diameter  pipe).  Colimibia  proposes 
to  refunctionalize  all  of  this  system  from 
gathering  to  transmission. 

Columoia  states  that  it  is  not . 
proposing  any  construction  in 
connection  with  the  proposed 
refunctionalization  of  these  facilities, 
and  that  the  refunctionalization  will  not 
alter  the  service  being  provided  to  any 
of  Columbia's  existing  customers. 
Columbia  adds  that  the  subject  facilities 
are  situated  between  facilities  being  sold 
and  facilities  being  retained  by 
Columbia;  thus,  the  refunctionalization 
will  avoid  the  potential  assessment  (by 
Columbia)  of  a  gathering  charge.  • 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Etecember  8. 1997.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 


62296 


Federal  Register  /  Vol.  62,  No.  225  /  Friday,  November  21,  1997  /  Notices 


Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice'of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-30637  Filed  11-20-97:  8:45  am] 

BltUNQ  CODE  SMT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4586-000] 

De  Pere  Energy  LLC;  Notice  of 
issuance  of  Order 

November  17, 1997. 

De  Pere  Energy  L.L.C.  (De  Pere 
Energy)  filed  an  application  for 
authorization  to  engage  in  wholesale 
power  sales  at  market-based  rates,  and 
for  certain  waivers  and  authorizations. 
In  particular,  De  Pere  Energy  requested 
that  the  Commission  grant  blanket 
approval  imder  18  CFR  Part  34  of  all 
future  issuances  of  securities  and 
assumptions  of  liabilities  by  De  Pere 
Energy.  On  October  31, 1997,  the 
Commission  issued  an  Order 
Conditionally  Accepting  for  Filing 
Proposed  Market-Based  Rater  (Order),  in 
the  above-docketed  proceeding. 


The  Commission's  October  31,  1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (F),  (G),  and  (I): 

(F)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  De  Pere 
Energy  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(G)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (F)  above,  De  Pere  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  De 
Pere  Energy,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(I)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  De 
Pere  Energy's  issuances  of  securities  or 
assumptions  of  liabilities  *   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  1,  1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc  97-30575  Filed  11-20-97;  8:45  am] 

BILUNQ  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4427-000] 
Electric  Lite,  inc.;  Notice  of  Rling 

November  17, 1997. 

Take  notice  that  on  October  21, 1997, 
Electric  Lite,  Inc.,  tendered  for  filing 
additional  information  to  its  September 
2, 1997,  filing  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  918  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  28,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pt^ty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-30644  Filed  11-20-97;  8:45  am] 

BILUNG  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Rorida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

[Docket  No.  CP98-75-000] 

November  17,  1997. 

Take  notice  that  on  November  7, 
1997,  Florida  Gas  Transmission 
Company  (FGT),  1400  Smith  Street,  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP98-075-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.212)  for 
authorization  to  upgrade  an  existing 
meter  station  in  Lake  County,  Florida, 
under  FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-000  pursuant  to 
Section  7  of  the  Natiu^l  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

'The  meter  station  is  currently  being 
used  to  deliver  gas  to  TECO  Peoples  Gas 
(TECO),  and  the  upgrade  is  necessary  to 
accommodate  an  increase  in  hourly 
peak  demands  from  142  MMBtu  to  272 
MMBtu  of  natural  gas,  as  indicated  by 
FGT.  Specifically,  FGT  proposes  to 
upgrade  the  subject  meter  station  by 
replacing  the  existing  4-inch  meter 
bypass  spool  with  an  4-inch  Ansi  Class 
150  Senior  meter  tube  at  an  estimated 
cost  of  $30,000  of  which  TECO  would 
reimburse  FGT.  FGT  states  that  the 
proposed  upgrade  would  not  increase 
contractual  deliveries  to  TECO  above 
the  currently  authorized  levels  of  firm 
service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
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the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiu-al  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretory. 
[FR  Doc.  97-30635  Filed  11-20-97;  8:45  am] 

BILUNQ  COOE  Vm-WrU 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4168-000] 

Griffin  Energy  Marketing,  LLC;  Notice 
of  Issuance  of  Order 

November  17, 1997. 

Griffin  Energy  Marketing,  L.L.C. 
(Griffin)  filed  an  application  for 
authorization  to  sell  electric  energy  and 
capacity  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  Griffin  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Griffin.  On  October  31, 
1997,  the  Commission  issued  an  Order 
Accepting  for  Filing  Proposed  Tariff  for 
Market-Based  Power  Sales  and 
Reassignment  of  Transmission  Capacity 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  October  31, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Griffin  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 


(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Griffin  is  hereby 
authorized,  pursuant  to  section  204  of 
the  FPA,  to  issue  securities  and  assume 
obligations  and  liabilities  as  guarantor, 
indorser,  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issue  or  assumption 
is  for  some  lawful  object  within  the 
corporate  purposes  of  Griffin, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Griffin's  issuances  of  securities  or 
assumptions  of  liabilities  *   *   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  1, 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-30574  Filed  11-20-97;  8:45  am) 
MLUNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-7S-O00] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

November  17, 1997. 

Take  notice  that  on  November  12, 
1997,  NorAm  Gas  Transmission 
Company  (NGT),  525  Milam  Street,  P.O. 
Box  21734,  Shreveport,  Louisiana 
71151,  filed  in  Docket  No.  CP98-78-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  to  operate  certain  facilities  in 
Arkansas,  under  NGT's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  states  that  it  specifically  requests 
authority  pursuant  to  Subpart  G  of  Part 
284  of  the  Commission's  Regulations  to 
operate  an  existing  one-inch  tap 
originally  installed  to  provide  service 


authorized  under  Section  311  of  the 
Natural  Gas  Policy  Act  and  Subpart  B, 
Part  284  of  the  Commission's 
Regulations.  NGT  further  states  that  the 
one-inch  tap,  valve  and  first-cut 
regulator  are  located  on  NGT's  Line  KT- 
9  in  Section  35,  Township  18  South, 
Range  16  West.  Union  County. 
Arkansas:  NGT  asserts  that  the 
estimated  volumes  to  be  delivered 
through  the  tap  are  approximately  170 
MMBtu  annually  and  2  MMBtu  on  a 
peak  day.  NGT  indicates  that  the  tap 
was  constructed  in  July,  1997,  at  an 
estimated  cost  of  $2,544. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section  . 

157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  97-30636  Filed  11-20-97;  8:45  am] 

MLUNQ  CODE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4231-000] 

Rochester  Gas  &  Electric  Company; 
Notice  of  Rling 

November  17, 1997. 

Take  notice  that  on  October  6, 1997, 
Rochester  Gas  &  Electric  Company 
tendered  for  filing  a  notice  of 
withdrawal  of  its  August  15,  1997,  filing 
in  the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  285.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  onxir  before 
November  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lob  D.  CashcU, 

Secretary. 

(FR  Doc.  97-30641  Filed  11-20-97;  8:45  am) 

BIUJN6  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Pockat  No.  ER96-2850-002] 

Sierra  Pacific  Power  Company;  Notice 
of  Filing 

November  17, 1997. 

Take  notice  that  on  October  17,  1997, 
Sierra  Pacific  Power  Company  (Sierra) 
filed  its  compliance  filing  pursuant  to 
the  Commission's  order  dated 
September  26, 1997,  in  Docket  No. 
ER96-2850-001,  directing  Sierra  to  file 
a  service  agreement  placing  itself  under 
its  open  access  transmission  tariff  for 
the  power  sale  to  the  City  of  Fallon. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediires  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretaiy. 

(FR  Doc.  97-30640  Filed  11-20-97;  8:45  am) 
MUMQ  oooE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP98-61-000] 

Southern  Natural  Gas  Company: 
Notice  of  Application 

November  17,  1997. 

Take  notice  that  on  October  31,  1997, 
as  supplemented  on  November  7, 1997, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket 
No.  CP98-61-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  existing  receiving  station  in 
order  to  modify  its  operations  at  the 
receiving  station  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  seeks  approval  to  abandon 
the  FGT-Franklinton  to  Southern 
Receipt  Meter  located  at  Southern's 
interconnection  with  Florida  Gas 
Transmission  Company  (FGT),  in 
Washington  Parish,  Louisiana.  Southern 
states  that  upon  receiving  abandonment 
authorization,  Southern  will  reverse  the 
ten-inch  meter  run  to  enable  it  to  deliver 
natural  gas  to  FGT  at  that  location. 
Southern  asserts  that  the  installation  of 
the  proposed  facilities  will  have  no 
impact  on  its  peak  day  or  firm 
requirements.  Southern  plans  to 
perform  the  modification  of  the  delivery 
point  under  its  blanket  certificate  of 
public  convenience  and  necessity 
issued  in  Docket  No.  CP82-406-000  as 
an  eligible  facility  pursuant  to 
§  157.208(a)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
December  8,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Commission  by  Sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary.         * 

|FR  Doc.  97-30633  Filed  11-20-97;  8:45  am] 
aiUJNO  COOE  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2462-001] 

Unltil  Resources,  inc.;  Notice  of  Filing 

November  17, 1997. 

Take  notice  that  on  October  10, 1997, 
Unitil  Resources,  Inc.  (Unitil 
Resources),  tendered  for  filing  pursuant 
to  Rules  205  and  207,  an  amendment  to 
its  April  8,  1997,  Petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Commission  and  for 
an  order  accepting  its  market-based  rate 
schedule  to  be  effective  June  1, 1997. 
Unitil  Resources  indicates  that  it  will 
prohibit  sales  to  affiliates  absent  a 
separate  section  205  filing.  The 
Company  also  amends  its  code  of 
conduct  so  as  to  prohibit  disclosure  of 
market  power  information  to  affiliates 
unless  such  information  is 
simultaneously  made  available  to  the 
public. 

Unitil  Resources  indicates  that  it  has 
served  a  copy  of  this  filing  on  the  New 
Hampshire  Public  Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordemce  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
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November  28,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  97-30639  Filed  11-20-97;  8:45  am) 

BtUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9&-89-000] 

Willlston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Bianlcet  Authorization 

November  17.  1997. 

Take  notice  that  on  November  13, 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP98- 
89-000  a  request  pursuant  to  Section  7 
of  the  Natural  Gas  Act,  as  amended,  and 
Sections  157.205  and  157.216(b)  for 
authorization  to  abandon  the  Jensen 
Farm  Tap  near  Hinsdale,  Montana,  in 
accordance  with  the  authority  granted  to 
Williston  Basin  issued  in  Docket  No. 
CP82-48  7-000,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  Mrith 
the  Commission  and  open  for  public 
inspection. 

Williston  Basin  states  that  until 
recently,  gas  was  transported  through 
the  Jensen  Farm  Tap  for  Montana- 
Dakota  Utilities,  Co.,  a  local  distribution 
company,  for  two  of  its  residential 
customers.  It  is  further  stated  that  the 
tap  is  currently  located  in  the  yard  of 
one  of  these  residential  customers  and 
the  customer  has  requested  its  removal. 
Williston  Basin  also  states  that  the  two 
customers  previously  served  through 
this  tap  are  being  served  through 
another  existing  Williston  Basin  tap  at 
a  different  location. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  pf 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 


be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell, 
Secretary. 

(FR  Doc.  97-30638  Filed  11-20-97;  8:45  am] 
BILUNG  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Filed  With  the 
Commission 

November  17, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Filing:  Interim  Steelhead  Protection 
Plan. 

b.  Project  No:  2149-064. 

c.  Date  Filed:  October  9, 1997. 

d.  Licensee:  Public  Utility  District  No. 
1  of  Douglas  County. 

e.  Name  of  Project:  Wells 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Columbia  River  in  Douglas  County, 
Washington. 

g.  Licensee  Contact:  Garfield  R. 
Jeffers,  Stanley  A.  Bastian,  Jeffers, 
Danielson,  Sonn  &  Aylward,  P.S.,  317 
North  Mission,  Wentachee,  Washington 
98807,  Attorney  for  Public  Utility 
District  No.  1  of  Douglas  Coimty. 

h.  FERC  Contact:  Jim  Hastreiter  (503) 
326-5858. 

i.  Comment  Date:  December  18, 1997. 

j.  Description  of  Filing:  The  Public 
Utility  District  No.  1  of  Douglas  County 
(licensee)  has  filed,  for  Commission 
approval,  an  Interim  Steelhead 
Ptotection  Plan.  The  National  Marine 
Fisheries  Service  has  listed  steelhead  in 
the  Upper  Columbia  River  as 
endangered  under  the  Endangered 
Species  Act.  The  plan  proposes 
continuation  of  studies  to:  (1)  improve 
fish  Survival  at  the  project  and;  (2) 
improve  performance  of  hatchery- 
produced  anadromous  salmonids. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 


In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST',  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  8  copies  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  Motions  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments — Federal, 
State,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-30645  Filed  11-20-97;  8:45  am) 

BILUNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice;  Sunshine  Act  Meeting 

November  18, 1997. 

THE  FOLLOWING  NOTICE  OF 
MEETING  IS  PUBLISHED  PURSUANT 
TO  SECTION  3(A)  OF  THE 
GOVERNMENT  IN  THE  SUNSHINE 
ACT  (PUB.  L.  NO.  94-409).  5  U.S.C. 
552B: 

AGENCY  HOUMNQ  MEETING:  FEDERAL 
ENERGY  REGULATORY 
COMMISSION. 

DATE  AND  TIME:  NOVEMBER  25, 1997 
10:00  a.m. 

PLACE:  ROOM  2C,  888  FIRST  STREET, 
N.E.,  WASHINGTON,  D.C.  20426. 
STATUS:  OPEN. 


62300  Federal  Register  /  Vol.  62,  No.  225  /  Friday,  November  21,  1997  /  Notices 


MATTERS  TO  BE  CONSIDERED:  AGENDA; 
•NOTE— ITEMS  USTED  ON  THE 
AGENDA  MAY  BE  DELETED 
WITHOUT  FURTHER  NOTICE. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
LOIS  D.  CASHELL,  SECRETARY. 
TELEPHONE,  (202)  208-0400.  FOR  A 
RECORDING  LISTING  ITEMS 
STRICKEN  FROM  OR  ADDED  TO  THE 
MEETING.  CALL  (202)  208-1627. 

THIS  IS  A  UST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  COMMISSION. 
IT  DOES  NOT  INCLUDE  A  LISTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA;  HOWEVER. 
ALL  PUBUC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATION  CENTER. 

CONSENT  AGENDA— HYDRO  686TH 
MEETING— NOVEMBER  25, 1997 
REGULAR  MEETING  (lOKM)  A.M.) 

CAH-1.  .  ; 

DOCKETt  DI96-2.  001 .  THE 
COLLINSVILLE  COMPANY 
CAH-2. 

DOCKET*  P-2496.  Oil,  EUGENE  WATER 
&  ELECTRIC  BOARD 

CONSENT  AGENDA— ELECTRIC 

CAE-1. 

DOCKETt  ER98-220.  000,  ALLEGHENY 

POWER  SERVICE  CORPORATION  ON 

BEHALF  OF  MONONGAHElA  POWER 

COMPANY.  THE  POTOMAC  EDISON 

COMPANY  AND  WEST  PENN  POWER 

COMP.\NY 
OTHERfS  EL98-3.  000.  PENNSYLVANIA 

PUBUC  UnLITY  COMMISSION 
EL98-*,  000.  PENNSYLVANL\  PUBLIC 

UTILITY  COMMISSION 
ER98-28.  000,  PECO  ENERGY  COMPANY 
ER98-41.  000.  PJM  INTERCONNECTION. 

LLC. 
ER98-50.  000.  DUQUESNE  UGHT 

COMPANY 
ER98-«4,  000,  METROPOLITAN  EDISON 

COMPANY  AND  PENNSYLVANIA 

ELECTRIC  COMPANY,  PECO  ENERGY 

COMPANY,  PP4L,  INC.  AND  UGI 

UTnJTIES,  INC. 
ER9a-162.  000.  OHIO  EDISON  COMPANY 
CAE-2. 

DOCKET*  ER97-4814.  000,  WESTERN 

RESOURCES.  INC 
CAE-3. 

DOCKET*  ER97-4468.  000.  PUGET 

SOUND  ENERGY.  INC. 
OTHER#S  ER96-697,  000.  PUGET  SOUND 

ENERGY.  INC. 
ER96-1456.  000,  PUGET  SOUND  ENERGY, 

INC 
OA96-161,  000,  PUGET  SOUND  ENERGY, 

INC. 
CAB-4. 
DOCKET*  ER98-33.  000,  ENRON  POWER 

MARKETING,  INC. 
OTHER»S  EL98-9,  000.  ENRON  POWER 

MARKETING.  INC. 
CAE-5. 

DOCKET*  ER98-13.  000.  ENRON  ENERGY 

SERVICES  POWER,  INC. 
CAE-e. 


DOCKET*  ER97-3057,  000,  FLORIDA 

POWER  CORPORATION 
CAE-7. 

DOCKET*  OA96-15.  000,  CENTRAL 

LOUISIANA  ELECTRIC  COMPANY. 

INC. 
OTHER*S  OA96-15.  003.  CENTRAL 

LOUISL\NA  ELECTRIC  COMPANY, 

INC. 
CAE-8. 

DOCKET*  ER97-678.  000,  NEW  ENGLAND 

POWER  COMPANY 
OTHER*S  ER97-680.  000.  NEW  ENGLAND 

POWER  COMPANY 
CAE-9. 
DOCKET*  TX97-9, 000.  CINERGY 

SERVICES.  INC. 
CAE-10. 
DOCKET*  ER96-1320.  OdO.  PUBUC 

SERVICE  ELECTRIC  AND  GAS 

COMPANY 
CAE-1 1. 

DOCKET*  OA97-24.  000.  CENTRAL 

POWER  AND  UGHT  COMPANY.  WEST 

TEXAS  UnLITIES  COMPANY  AND 

PUBUC  SERVICE  COMPANY  OF 

OKLAHOMA.  ET  AL. 
OTHER»S  ER97-88X.  000,  CENTRAL 

POWER  AND  UGHT  COMPANY,  WEST 

TEXAS  UTILITIES  COMPANY  AND 

PUBUC  SERVICE  COMPANY  OF 

OKLAHOMA.  ET  AL 
CAE-12. 

OMITTED 
CAE-13. 

DOCKET*  ER96-697,  002,  PUGET  SOUND 

ENERGY.  INC. 
OTHER*S  ER96-714,  000,  PUGET  SOUND 

ENERGY.  INC. 
ER96-714,  001,  PUGET  SOUND  ENERGY, 

INC. 
ER96-1456.  002.  PUGET  SOUND  ENERGY. 

INC. 
CAE-14. 

DOCKET*  ERa7-964,  001,  CONSUMERS 

ENERGY  COMPANY 
CAE-15. 

DOCKET*  ER95-854,  001,  KENTUCKY 

UTILITIES  COMPANY 
CAE-16. 

DOCKET*  ER95-836,  002,  MAINE  PUBLIC 

SERVICE  COMPANY 
OTHER*S  ER95-851,  001,  MAINE  PUBUC 

SERVICE  COMPANY 
CAE-17. 
DOCKET*  ER97-940,  001,  MONTANA- 
DAKOTA  UTILITIES  COMPANY 
OTHER*S  ER97-2618,  001.  MONTANA- 
DAKOTA  UTILITIES  COMPANY 
CAE-1 8. 
DOCKET*  RM87-3,  030.  ANNUAL 

CHARGES  UNDER  THE  OMNIBUS 

BUDGET  RECONCILIATION  ACT  OF 

1986  (PHIBRO  INC.) 

CONSENT  AGENDA— MISCELLANEOUS 

CAM-1. 
OMITTED 

CONSENT  AGENDA— GAS  AND  OIL 

CAG-1. 

OMITTED 
CAG-2. 

OMITTED 
CAG-3. 


DOCKET*  RP98-16,  000.  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-*. 

DOCKET*  RP98-17.  000.  DAUPHIN 
ISLAND  GATHERING  PARTNERS 
CAG-5. 

DOCKET*  RP98-29.  000.  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-6. 
DOCKET*  RP98-30.  000.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-7. 

DOCKET*  RP9&-35,  000. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-8. 

DOCKET*  RP98-20,  000,  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-9. 

DOCKET*  RP98-22.  000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-10. 

OMFTTED 
CAG-11. 

DOCKET*  RP98-25.  000.  WEST  TEXAS 

GAS,  INC. 
OTHER*S  RP98-25.  001  WEST  TEXAS 
GAS.  INC. 
CAG-1 2. 
DOCKET*  RP98-26.  000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-1 3. 
DOCKET*  RP98-27,  000.  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-14. 

IXXIKET*  RP98-28,  000.  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-1 5. 
DOCKET*  RP98-31.  000,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-1 6. 

DOCKET*  RP98-32.  000.  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-1 7. 

OMFTTED 
CAG-18. 

DOCKET*  RP91-229,  024,  PANHANDLE 

EASTERN  PIPE  LINE  COMPANY 
OTHER*S  RP92-166,  017.  PANHANDLE 

EASTERN  PIPE  LINE  COMPANY 
RS92-22,  015,  PANHANDLE  EASTERN 
PIPE  LINE  COMPANY 
CAG-19. 

DOCKET*  RP97-373.  003.  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-20. 

DOCKET*  TM98-2-76,  OOO.  WYOMING 
INTERSTATE  COMPANY.  LTD. 
CAG-21. 

DOCKET*  RP96-367.  006.  NORTHWEST 
PIPELINE  CORPORATION 
CAG-22. 

OMITTED 
CAG-23. 
DOCKET*  RP97-315.  006,  NORTHWEST 
PIPELINE  CORPORATION 
CAG-24. 

DOCKET*  RP91-203,  067,  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-25. 
DOCKET*  RP95-239,  001,  RIVERSIDE 
PIPELINE  COMPANY.  LP. 
CAG-2e. 
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DOCKET*  RP97-469,  001,  NATURAL  GAS 
PIPELINE  COMPANY  OF  AMERICA 
CAG-27. 

OMTTTED 
CAG-28. 

DOCKET*  RP97-484,  002,  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-29. 

DOCKET*  RP97-29,  002,  PANHANDLE 
EASTERN  PIPE  LINE  COMPANY 
CAG-30. 

DOCKET*  RP97-171.  009.  ANR  PIPELINE 
•     COMPANY 
CAG-31. 

DOCKET*  RP97-126,  005,  IROQUOIS  GAS 

TRANSMISSION  SYSTEM.  LP. 
OTHER#S  RP97-333.  001.  CONNECTICUT 
NATURAL  GAS  COMPANY.  ET  AL  V. 
IROQUOIS  GAS  TRANSMISSION 
SYSTEM,  LP. 
CAG-32. 

DOCKET*  RP97-366,  000,  ANR  PIPELINE 
COMPANY 
CAG-33. 

DOCKET*  RP97-444,  000,  HORSEHEAD 
RESOURCE  DEVELOPMENT  CO.,  INC. 
V.  TRANSCONTINENTAL  GAS  PIPE 
LINE  CORPORATION 
CAG-34. 

OMnTED 
CAG-35. 
DOCKET*  MG98-1,  000,  NATIONAL  FUEL 
GAS  SUPPLY  CORPORATION 
CAG-36. 

DOCKET*  CP96-758,  003, 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-37. 
DOCKET*  CP97-276,  000,  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
CAG-38. 
DOCKET*  CP95-500,  000,  SOUTHERN 

NATURAL  GAS  COMPANY 
OTHER«S  CP95-500,  001,  SOUTHERN 
NATURAL  GAS  COMPANY 

CAG-ag. 

DOCKET*  CP96-33g,  000.  TOTAL 
PEAKING  SERVICES,  LLC 
CAG-40. 

DOCKET*  CP97-156.  000,  HOPKINTON 
LNG  CORPORATION 
CAG-41. 

DOCKET*  CP97-520.  000.  WILUAMS 
NATURAL  GAS  COMPANY 
CAG-12. 
DOCKET*  CP97-631.  000,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-43. 

OMTTTED 
CAG-44. 

OMFTTED 
CAG-45. 

DOCKET*  TM98-2-20,  000,  ALGONQUIN 
GAS  TRANSMISSION  COMPANY 
CAG-46. 

OMFTTED 
CAG-47. 

DOCKET*  CP96-152,  005.  KANSAS 
PIPELINE  COMPANY  AND  RIVERSIDE 
PIPELINE  COMPANY.  LP. 
OTHER#S  CP97-738.  002.  TRANSOK,  INC. 
PR94-3.  005,  KANSOK  PARTNERSHIP 
RP95-212.  005.  KANSOK  PARTNERSHIP, 

KANSAS  PIPELINE  PARTNERSHIP  AND 
.    RIVERSIDE  PIPELINE  COMPANY,  LP. 


RP95-395,  005.  WILUAMS  NATURAL 
GAS  COMPANY  V.  KANSAS  PIPELINE 
OPERATING  COMPANY  AND  KANSAS 
PIPELINE  PARTNERSHIP,  ET  AL 

HYDRO  AGENDA 

H-1. 
DOCKET*  P-2389,  012,  EDWARDS 
MANUFACTURING  COMPANY.  INC. 
AND  THE  CFTY  OF  AUGUSTA.  MAINE. 
ORDER  ON  APPUCATION  FOR  NEW 
UCENSE. 
H-2. 
DOCKET*  P-2325. 007.  CENTRAL  MAINE 
POWER  COMPANY.  ORI^R  ON 
APPUCATION  FOR  NEW  UCENSE. 
H-3. 
DOCKET*  P-2329,  005.  CENTRAL  MAINE 
POWER  COMPANY.  ORDER  ON 
APPUCATION  FOR  NEW  UCENSE. 
H-4. 
DOCKET*  P-2552,  007.  CENTRAL  MAINE 
POWER  COMPANY.  ORDER  ON 
APPUCATION  FOR  SUBSEQUENT 
UCENSE. 
H-5. 

DOCKET*  P-2671.  002.  KENNEBEC 
WATER  POWER  COMPANY.  ORDER 
ON  APPUCATION  FOR  NEW  UCENSE. 
H-6. 
DOCKET*  P-11433. 000.  TOWN  OF 
MADISON,  DEPARTMENT  OF 
ELECTRIC  WORKS.  ORDER  ON 
APPUCATION  FOR  UCENSE. 

ELECTRIC  AGENDA 

E-1. 

DOCKET*  RM95-8,  003,  PROMOTING 
WHOLESALE  COMPETFnON 
THROUGH  OPEN  ACCESS  NON- 
DISCRIMINATORY TRANSMISSION,  ET 
AL 

OTHER*S  RM94-7,  004,  RECOVERY  OF 
STRANDED  COSTS  BY  PUBUC 
UTIUTIES  AND  TRANSMnTING 
UTIUTIES.  ORDER  ON  REHEARING  OF 
ORDER  NO.  888-A 
E-2. 

DOCKET*  RMg&-9,  002,  OPEN  ACCESS 
SAME-TIME  SYSTEM  (FORMERLY 
REAL-TIME  INFORMATION 
NETWORKS)  AND  STANDARDS  OF 
CONDUCT. 

ORDER  NO.  889-B— THIS  ORDER 
ADDRESSES  THE  REQUESTS  FOR 
REHEARING  OF  ORDER  NO.  889-A. 
E-3. 

DOCKET*  OA97-261 ,  000, 
PENNSYLVANL\-NEW  JERSEY- 
MARYLAND  INTER-CONNECTION. 

OTHER*S  EC96-28.  002,  ATLANTIC  CFTY 
ELECTRIC  COMPANY,  BALTIMORE 
GAS  AND  ELECTRIC  COMPANY  AND 
DELMARVA  POWER  &  UGHT 
COMPANY.  ET  AL. 

EC9ft-29.  002,  PECO  ENERGY  COMPANY. 

EC97-38,  000,  ATLANTIC  CFTY  ELECTRIC 
COMPANY,  BALTIMORE  GAS  AND 
ELECTRIC  COMPANY  AND 
DELMARVA  POWER  &  UGHT 
COMPANY.  ET  AL. 

EL96-69.  002.  ATLANTIC  CFTY  ELECTRIC 
COMPANY.  BALTIMORE  GAS  AND 
ELECTRIC  COMPANY  AND 
DELMARVA  POWER  ft  UGHT 
COMPANY,  ET  AL. 


EL97-44.  000,  PENNSYLVANIA-NEW 
JERSEY-MARYLAND  INTER- 
CONNECTION RESTRUCTURING. 

ER96-2516.  002.  ATLANTIC  CFTY 
ELECTRIC  COMPANY.  BALTIMORE 
GAS  AND  ELECTRIC  COMPANY  AND 
DELMARVA  POWER  ft  UGHT 
COMPANY.  ET  AL. 

ER9&-2668.  002.  PECO  ENERGY 
COMPANY. 

ER97-1082.  000.  PENNSYLVANL\-NEW 
JERSEY-MARYLAND  INTER- 
CONNECTION. 

ER97-1082,  001.  PENNSYLVANIA-NEW 
JERSEY-MARYLAND  INTER- 
CONNECTION. 

ER97-3189.  000.  ATLANTIC  CFTY 
ELECTRIC  COMPANY.  BALTIMORE 
GAS  AND  ELECTRIC  COMPANY  AND 
DELMARVA  POWER  ft  UGHT 
COMPANY.  ETAL 

ER97-3273.  000.  PENNSYLVANL\-NEW 
JERSEY-MARYLAND  INTER- 
CONNECTION RESTRUCTURING. 

OA97-261.  001.  PENNSYLVANIA-NEW 
JERSEY-MARYLAND  INTER- 
CONNECTION. 

OA87-678.  000.  PJM  INTERCONNECTION. 
LLC  ORDER  ON  RESTRUCTURING  OF 
THE  PENNSYLVANL\-NEW  JERSEY- 
MARYLAND  POWER  POOL 

on.  AND  GAS  AGENDA 

L 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 

n. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 
LoisD-CMiwU. 
Secretary. 

|FR  Doc.  97-30825  Filed  11-19-97;  2:39  pm] 
HUJNQ  COM  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Performance  Review  Board 
Memt>ers 

November  18, 1997. 

Section  4314(c)  of  Title  5,  United 
States  Code  requires  that  notices  of 
appointment  of  Performance  Review 
Board  members  be  published  in  the 
Federal  Register.  The  following  persons 
have  been  appointed  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Federal  Energy 
Regulatory  Commission: 

SheltOD  M.  Cannon 
Kevin  P.  Madden 
Christie  L.  McGue 
Rebecca  F.  Schaffer 
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Douglas  W.  Smkh 
Lok  D.  Caahell. 

Secretary. 

[FR  Doc.  97-30632  Filed  11-20-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6926-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  "Clean  Water  Act 
State  Revolving  Fund  Program" 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

Clean  Water  Act  State  Revolving  Fund 
Program,  EPA  ICR  Number  1391.04. 
OMB  Control  Number  2040-118.  and 
current  expiration  date  of  02/28/98. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval.  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  20,  1998. 

ADDRESSES:  Comments  may  be  mailed  to 
Clifford  Yee,  Office  of  Wastewater 
Management  (4204).  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW, 
Washington,  DC.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Yee  (202)  260-5822;  FAX:  (202) 
260-0116;  E-Mail: 
yee.clifford@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  pKJtentially 
affected  by  this  action  are  the  fifty 
States,  Puerto  Rico,  and  the  recipients  of 
assistance  in  each  of  these  jurisdictions. 

Title:  Clean  Water  Act  State  Revolving 
Fund  Program;  OMB  Control  No.  2040- 
0118;  EPA  ICR  No.  1391.04;  expiring  02/ 
28/98. 

Abstract;  The  Clean  Water  Act.  as 
amended  by  "The  Water  Quality  Act  of 
1987"  (U.S.C.  1381-1387  et  Seq.). 


created  a  Title  VI  which  authorizes 
grants  to  States  for  the  establishment  of 
State  Water  Pollution  Control  Revolving 
Funds  (SRFs).  The  information  activities 
are  pursuant  to  Section  606  of  the  Act. 
and  SRF  Interim  Final  Rule  (March 
1990).  The  1967  Act  declares  that  water 
pollution  control  revolving  loan  funds 
shall  be  administered  by  an 
instrumentality  of  the  State  subject  to 
the  requirements  of  the  act.  This  means 
that  each  State  has  a  general 
responsibility  for  administering  its 
revolving  fund,  and  must  take  on  certain 
specific  responsibilities  in  carrying  out 
its  administrative  duties.  The 
information  collection  activities  will 
occur  primarily  at  the  program  level 
through  the  State  Intended  Use  Flan  and 
Annual  Report.  The  information  is 
needed  aimiially  to  implement  Section 
606  of  the  Clean  Water  Act  (CWA).  The 
Act  requires  the  information  to  ensure 
national  accountability,  adequate  public 
comment  and  review,  fiscal  integrity 
and  consistent  management  directed  to 
achieve  environmental  objectives.  The 
individual  information  collections  are: 
(1)  Capitalization  Grant  Application  and 
Agreement/  State  Intended  Use  Plan.  (2) 
Annual  Report,  (3)  State  Audit,  and  (4) 
Application  for  SRF  Financial 
Assistance. 

(1)  Capitalization  Grant  Application 
and  Agreement  /  State  Intended  Use 
Plan:  The  State  will  prepare  a 
capitalization  grant  application  that 
includes  an  Intended  Use  Plan  (lUP) 
outlining  in  detail  how  it  will  use  all  the 
funds  available  to  the  Fund.  The  grant 
agreement  contains  or  incorporates  by 
reference  the  FUP.  application  materials, 
payment  schedule,  and  required 
assurances.  The  bulk  of  the  information 
is  provided  in  the  lUP.  The  legal 
agreement  which  commits  the  State  and 
EPA  to  execute  their  responsibilities 
under  the  Act. 

(2)  Annual  Report:  The  State  will 
agree  to  complete  and  submit  an  annual 
report  that  indicates  how  the  State  has 
met  the  goals  and  objectives  of  the 
previous  fiscal  year  as  stated  in  the  lUP 
and  grant  agreement.  The  Report 
provides  information  on  loan  recipients, 
loan  amoimts,  loan  terms,  project 
categories,  and  similar  data  on  other 
forms  of  assistance.  The  Report 
describes  the  extent  to  which  the 
existing  SRF  financial  operating 
policies,  alone  or  in  combination  with 

Burden  Statement 


other  State  financial  assistance 
programs,  will  provide  for  the  long  term 
fiscal  health  of  the  Fund  and  carry  out 
other  provisions  specified  in  the  grant 
operating  agreement. 

(3)  Annual  Audit:  Most  States  have 
agreed  to  conduct  or  have  conducted  a 
separate  financial  audit  of  the 
capitalization  grant  which  will  provide 
opinions  on  the  financial  statements, 
and  a  report  on  the  internal  controls  an^ 
compliance  with  program  requirements. 
The  remaining  States  will  be  covered  by 
audits  conducted  under  the 
requirements  of  the  Single  Audit  Act 
and  by  EPA's  Office  of  Inspector 
General. 

(4)  Applications  for  SRF  Financing 
Assistance:  Local  communities  and 
other  eligible  entities  have  to  prepare 
and  submit  applications  for  SRF 
assistance  to  their  respective  State 
Agency  which  manages  the  SRF 
program.  The  State  reviews  the 
completed  loan  applications,  and 
verifies  that  the  proposed  projects  will 
comply  with  applicable  Federal  and 
State  requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  brntlen  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 


(1)  Capitalization  (kant  Application  and  AgreemenVState  Intended  Use  Plan 


1996 
1999 


51  Statesx400  Hours 
51  Statesx400  Hours 


20.400  Burden  Hours. 
20,400  Burden  Hours. 
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Burden  Statement— Continued 


2000 


51  Statesx400  Hours 


20.400  Burden  Houis. 


(2)  Annual  fieport 


1990 

1999 
2000 

1998 
1999 
2000 

1998 
1999 
2000 

1996 

1999 
2000 


51  Statesx275  Hours 
51  Statesx275  Hours 
51  Statesx275  Hours 


..J.... 


14,025  Burden  Hours. 
14,025  Burden  Hours. 
14,025  Burden  Hours. 


(3)  State  Annual  Audit 


51  StatesxSO  Hours 
51  StatesxSO  Hours 
51  StatesxSO  Hours 


4,080  Burden  Hours. 
4,080  Burden  Hours. 
4,080  Burden  Hours. 


(4)  Applications  for  SRF  Rnancing  Assistance 


51  Statesx24  Applicationsx40  Hours  .... 
51  Statesx29  Applicationsx40  Hours  ..„ 
51  Statesx34  Applicationsx40  Hours  .... 

1,224  CommunitiesxSO  Hours 

1,479  Communitiesx60  Hours «.. 

1 ,734  CommunitiesxSO  Hours „ 


48,960  Hours. 
59v160  Hours. 
66,360  Hours. 

73,440  Burden  Hours. 
88,740  Burden  Hours. 
104,040  Burden  Hours. 


Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  cdllection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  14, 1997. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
[FR  Doc.  97-30657  Filed  11-20-97;  8:45  am] 

BCLUNG  COOE  tetO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-6466-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  OR  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  November  10, 
1997  Through  November  14, 1997 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  970446,  Draft  EIS,  BLM,  MT, 

Golden  Simlight  Mine  Expansion, 

Implementation  of  Amendment  008  to 


Operating  Permit  No.  0065,  COE 
Section  404  Permit,  Whitehall, 
Jefferson  County  MT,  Due:  January  21, 
1998,  Contact:  David  Williams  (406) 
494-5059. 

EIS  No.  970447.  Final  EIS.  AFS.  SD. 
Anchor  Hill  Mine  Expansion  Project 
in  Gilt  Edge  Mine,  Plan-of-Operations, 
Approval,  Black  Hills  National  Forest, 
SD,  Due:  January  05,  1998,  Contact: 
Don  Murray  (605)  578-2744. 

EIS  No.  970448,  Draft  EIS,  USN,  CA, 
Miramar  Naval  Air  Station 
Realignment  of  E-2  Aircraft 
Squadrons,  Throe  Installations  are 
consider:  Point  Muga  Naval  Air 
Weapons  Station,  Lemoore  Navel  Air 
Station  and  El  Centro,  Ventura 
Fresno,  King  and  Imperial  Counties, 
CA,  Due:  January  05, 1998,  Contact: 
Ms.  Kelly  Knight  (619)  532-2456. 

EIS  No.  970449,  Final  EIS.  USN,  CA, 
Novate,  California  Department  of 
Defense  Housing  Facility  Disposal 
and  Reuse,  Implementation,  City  of 
Novate.  Marin  County,  CA,  Due: 
December  22, 1997,  Contact:  Gary  J. 
Munekawa  (650)  244-3022. 

EIS  No.  970450,  Draft  EIS,  USN,  HI,  Fort 
Kamehameha  Outfall  Replacement  for 
Wastewater  Treatment  Plant,  Navy 
Public  Works  Center,  Pearl  Harbor, 
HI,  Due:  January  05,  1998,  Contact: 
Gary  Kasaoke  (808)  471-9338. 

EIS  No.  970451,  Draft  EIS,  DOE,  CO, 
Rocky  Flats  Environmental 
Technology  Site,  Management  of 
Certain  Plutonium  Residues  and 
Scrub  Alloy  Stored  for  Disposal  or 
other  Disposition,  Waste  Isolation 
Pilot  Plant,  Golden,  CO,  Due:  January 
05, 1998,  Contact:  Charles  Head  (202) 
586-5151. 


Dated:  November  18, 1997. 
B.  Kattaerine  Biggs, 

Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
(FR  Doc.  97-30695  Filed  11-20-97;  8:45  am) 
BILUNG  cooc  a0a».6O-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6486-S] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  03,  1997  Through 
November  07, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2 )(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
11, 1997  (62  FR  16154). 

Final  EISs 

ERP  No.  F-COE-E40764-00,  Fort 
Campbell  Rail  Connector,  Construction 
between  the  Government-Owned  Line 
Railroad  and  CSX  Line,  Hopkinsville 
and  Clarkville,  Christian  Co.,  KY  and 
Montgomery  and  Stewart  Counties,  TN. 

Summary:  EPA  continued  to  express 
concern  over  the  potential  impacts  of 
the  preferred  alternative,  and  suggested 
that  Alternative  3  be  selected  instead  in 
order  to  minimize  long-term  impacts  to 
water  and  air  quality. 
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ERP  No.  F-FHW-E54009-NC,  US  117 
Corridor  Improvement  Project,  US  13/70 
at  Goldsboro,  north  to  US  301  in 
Wilson.  Funding  and  Section  404 
Permit,  Wayne  and  Wilson  Counties, 
NC. 

Summary:  EPA  continued  to  favor 
Alternative  1,  the  improvement  of  the 
present  road,  or  Alternative  4,  a  new 
alignmient  outside  the  Little  River 
critical  watershed  area.  EPA  is 
concerned  that  this  project  could 
directly  or  indirectly  cause  the 
degradation  of  the  Little  River  and 
reduce  the  classified  use  of  this  river  as 
a  water  supply.  EPA  would  like  to  see 
commitments  to  long-term  maintenance 
of  measures  to  minimize  the  inflow  of 
pollutants  to  the  river. 

ERP  No.  F-FHW-K50007-CA. 
Benicia-Martinez  Bridge  System  Project, 
ConstructionyReconstruction,  Portions 
of  1-680, 1-780  and  1-80  Corridors, 
Funding,  U.S.  COD  Bridge  Permit  and 
COE  Section  10  and  404  Permits,  Contra 
Costa  and  Solano  Counties,  CA. 

Summary:  EPA  expressed  continuing 
concerns  on  the  placement  of  new  toll 
booths  in  close  proximity  to  an 
industrial  facility  using  hazardous 
materials  and  requested  FHWA  to 
reconsider  its  decision.  EPA  also 
requested  FHWA  provide  additional 
information  on  a  contingency  plan  to 
guide  travelers  along  the  highway  in  the 
event  of  a  chemical  upset  or  accidental 
releases.  EPA  asked  that  the  Record  of 
Decision  clarify  what  level  of  High 
Occupancy  Vehicle  (HOV)  features 
would  be  part  of  the  project,  and 
strongly  recommend  that  all  feasible 
efforts  to  implement  one  or  more 
dedicated  HOV  lanes  for  both  north  and 
southbound  traffic  in  peak  commute 
periods  be  part  of  the  final  project. 

ERP  No.  F-NAS-A12041-00,  X-33 
Advanced  Technology  Demonstrator 


Vehicle  Program,  Final  Design, 
Construction  and  Testing, 
Implementation,  Approvals  and  Permits 
Issuance,  CA,  UT  and  WA. 

Summary:  EPA  had  no  objection  to 
proposed  action. 

ERP  No.  F-USN-L11031-WA,  Puget 
Sound  Naval  Station.  Sand  Point, 
Disposal  and  Reuse,  Implementation, 
King  County,  WA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FA-DOE-K03007-CA, 
Petroleum  Production  at  Maximum 
Efficient  Rate,  updated  Information  for 
the  Sale  of  Naval  Petroleum  Reserve  No. 
1  (NPR-1  also  called  "Elk  Hills") 
Amendment  for  Kern  County  General 
Plan,  Elk  Hills,  Kem  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  November  18, 1997. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
[FR  Doc.  97-30696  Filed  11-20-97;  8:45  am] 
aiLUNQ  COOC  ««»-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-778;  FRL-6755-4] 

Notice  Of  Fifing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regiUations  for  residues  of  certain 


pesticide  chemicals  in  or  on  various 

food  commodities. 

DATES:  Comments,  identified  by  the 

docket  control  number  PF-778,  must  be 

received  on  or  before  December  22, 

1997. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  MFORMATKM  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  location/telephone  number 

Address 

Joanne  Miller  (PM  23)  ... 
Kerry  Lerter  . 

Rm.  237,  CM  #2,  703-305-6224,  e-mail:miller.joanne@epamail.epa.90v. 
Rm.  4W17,  CS  #1,  703-308-8811,  e-mail:  lerter.kerry@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy,  Ar- 
lington, VA 

2800  Crystal  Drive,  Arlington, 
VA 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fully 


evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-7781 
including  comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 


printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
direcUy  to  EPA  at: 
Qpp-docket@epainail.epa.gov 
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Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5,1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  PF-778  and 
appropriate  petition  number.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives,  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  10, 1997 
James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Siuiunaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  BASF  Corporation 

PP  7F4648 

EPA  has  received  a  pesticide  petition 
(PP  7F4848)  from  BASF  Corporation. 
P.O.  Box  13528.  Research  Triangle  Park. 
NC  27709-3528  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 
tolerances  for  residues  of  diflufenzopyr, 
(2-(  l-(  ( ((3 .5-difluorophenyl) 
aminojcarbonyljhydrazono)  -ethyl]-3- 
pyridinecarboxylic  acid),  and  its 
metabolites  Ml  (8-methylpyrido(2,3- 
d)pyridazin-5(6H)-one)  and  MS  (6-((3,5- 
Difluorophenyl-carbamoyl-8-methyl- 
pyrido  (2.3-d)-5-pyridazinone)  all  as  the 
Ml  component  in  or  on  the  raw 
agricultural  commodities  com  grain, 
com  forage  and  com  fodder  at  0.05  parts 
per  million  (ppm).  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 


granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Analytical  method.  The  proposed 
analytical  method  involves  extraction, 
partition,  clean-up  and  detection  of 
residues  by  gas  chromatography/ 
nitrogen  phosphorous  detector  (gc/npd). 

2.  Magnitude  of  residues.  Over  20 
residue  trials  were  conducted  in  16 
states.  Residues  of  diflufenzopyr,  MS 
and  Ml  were  measured  as  Ml  by  gc/ 
npd.  The  method  of  detection  had  a 
limit  of  detection  of  0.01  parts  per 
million  (ppm).  Residues  ranged  from 
non  detectable  (majority)  to  0.02  ppm  rt 
text. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  battery  of  acute 
toxicity  tests  were  conducted  which 
place  diflufenzopyr  in  acute  oral 
toxicity  category  IV,  acute  dermal 
toxicity  category  IV,  acute  inhalation 
toxicity  category  IV,  primary  eye 
irritation  category  III,  and  primary 
dermal  irritation  category  IV. 
Diflufenzopyr  is  not  a  dermal  sensitizer. 
Diflufenzopyr  is  not  a  neurotoxin  in 
males  and  females  at  2,000  mg/kg  (limit 
test).  ^ 

2.  Genotoxicity.  Diflufenzopyr  was 
foimd  to  be  negative  for  mutagenicity  in 
a  battery  of  mutagenicity  tests  (Ames 
Testing,  Mouse  Lymphoma  testing  In 
vivo  micronucleus  assay  (mouse)  and 
Unscheduled  DNA  synthesis). 

3.  Reproductive  and  developmental 
toxicity — I.  Developmental  toxicity  (rat). 
Sprague-Dawley  rats  were  dosed  with  0, 
100,  300  and  1,000  mg/kg/day 
diflufenzopyr  in  the  diet  from  days  6 
through  15  of  gestation.  The  maternal  no 
observed  adverse  effect  level  (NOAEL) 
was  determined  to  be  300  mg/kg/day 
and  the  maternal  lowest  effect  level 
(LEL)  was  determined  to  be  1,000  mg/ 
kg/day  based  on  reduced  body  weight 
gain,  and  reduced  absolute  and  relative 
feed  consumption  during  the  dosing 
period.  The  developmental  NOAEL  was 
determined  to  be  300  mg/kg/day  and  the 
developmental  LEL  was  determined  to 
be  1,000  mg/kg/day  based  on  reduced 
fetal  body  weight  and  reversible  delays 
in  sternal  and  caudal  vertebral 
ossification. 

ii.  Developmental  toxicity  (rabbit). 
New  Zealand  white  rabbits  were  dosed 
with  0,  30, 100,  and  300  mg/kg/day 
diflufenzopyr  in  the  diet  from  days  6 
through  19  of  gestation.  The  maternal 
NOEL  was  determined  to  be  30  mg/kg/ 
day  and  the  maternal  LEL  was 
determined  to  be  100  mg/kg/day  based 
on  increased  incidence  of  abnormal 
feces  and  weight  loss  for  the  entire 


dosage  period.  The  developmental 
NOEL  was  determined  to  be  100  mg/kg/ 
day  and  the  developmental  LEL  was 
determined  to  be  300  mg/kg/day  based 
on  increased  incidences  of 
supemimierary  thoracic  ribs,  a  variation 
in  fetal  ossification  that  commonly 
occurs  at  maternally  toxic  dosages.  Only 
at  the  300  dose  level  deaths  and 
abortions  were  accompanied  by  gastric 
trichobezoars.  Diflufenzopyr  was  not 
teratogenic  to  rabbit  fetuses  even  at  the 
higher  of  two  dosages  (100  and  300  mg/ 
kg/day)  that  were  toxic  to  the  does. 

iii.  Reproductive  toxicity  testing.  In  a 
2-Generation  Reproduction  study. 
Wistar  rats  were  dosed  with  0.  500. 
2,000  and  8,000  ppm  diflufenzopyr  in 
the  diet  The  parental:  systemic  NOAEL/ 
reproductive-developmental  NOEL  was 
determined  to  he  2,000  ppm  in  both 
sexes  (averaging  600  mg/kg/day  in 
females  during  gestation).  The  parental 
LEL  was  determined  to  be  8,000  ppm 
(averaging  2,500  mg/kg/day  in  females 
during  gestation)  based  on  weight  gain 
deficits  in  males  and  females  during 
premating  and  pregnancy  phases.  The 
developmental  NOEL  was  determined  to 
be  2,000  ppm  (averaging  400  mg/kg/day 
in  dams  during  lactation)  and  the  LEL 
determined  to  be  8,000  ppm  (averaging 
1 ,500  mg/kg/day  in  dams  during 
lactation)  based  on  slightiy  lower  live 
birth  (93%)  and  viability  (90%)  indices. 

4.  Subchronic  toxicity —  i.  21 -Day 
dermal  (rabbit).  Rabbits  were  re]>eatedly 
dosed  with  diflufenzopyr  at  0,  100,  300 
and  1.000  mg/kg/day  for  21  days.  The 
NOAEL  for  systemic  toxicity  and  dermal 
irritation  was  determined  to  be  1 .000 
m^kg/day. 

li.  90-Day  rodent  (rat).  Wistar  rats 
were  dosed  with  difiufenzopyr  at  0, 
1.000,  5,000,  10,000  and  20,000  ppm  In 
the  diet  for  90  days.  The  NOEL  was 
determined  to  be  5,000  ppm  (350  mg/ 
kg/day)  for  males  and  430  mg/kg/day  in 
females.  The  LEL  was  determined  to  be 
10.000  ppm  (720  mg/kg/day)  for  males 
and  890  mg/kg/day  in  females  based  on 
reduced  body  weight  gains,  impaired 
food  utilization;  disturbances  in 
hematology  values  in  males,  clinical 
chemistry  values  in  both  sexes,  values 
for  urinalysis  in  females;  with 
histopathology  seen  in  both  sexes  as 
increased  foamy  macrophages  in  the 
lun^s. 

iii.  90-Day  mouse.  CD-I  mice  were 
dosed  with  diflufenzopyr  at  0,  350, 
1,750.  3,500  and  7.000  ppm  in  the  diet 
for  13  weeks.  The  NOEL  was 
determined  to  be  7,000  ppm  (1.225  mg/ 
kg/day)  in  males  and  (1,605  mg/kg/day) 
in  females  as  no  clear  toxic  effects  were 
observed. 

iv.  90-Day  non-rodent  (dog).  Beagle 
dogs  were  dosed  with  diflufenzopyr  at 
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0. 1,500, 10,000,  and  30.000  ppm  in  the 
diet  for  13  weeks.  The  NOEL  was 
determined  to  be  1,500  ppm  (58  mg/kg/ 
day)  in  males  and  (59  mg/kg/day)  in 
females.  The  LEL  was  determined  to  be 
10.000  ppm  (403  mg/kg/day)  in  males 
and  (424  mg/kg/day)  in  females  based 
on  histopathological  disturbances  seen 
as  erytbreoid  hyperplasia  in  the  bone 
marrow  and  extramedullary 
hemopoiesis  in  the  liver  of  a  few  dogs 
and  hemosiderin  deposits  in  Kupffer 
cells  in  1  female  dog. 

V.  9(y-Day  neurotoxicity  (rat).  Rats 
were  dosed  with  diflufenzopyr  at  0,  25, 
75,  and  1.000  mg/kg/day  in  the  diet  for 
13  weeks.  At  tbe  1.000  mg/kg/day 
treatment  there  was  associated  weight 
gain  and  impaired  efficiency  of  food 
utilization.  Therefore  the  no  adverse 
effect  level  was  set  at  75  mg/kg/day.  The 
NOAEL  for  subchronic  neurotoxicity 
was  determined  to  be  1 ,000  mg/kg/day 
based  on  the  absence  of  changes 
indicative  of  neurotoxicity. 

5.  Chronic  toxicity — i.  1 -Year  non- 
rodent  (dog).  Beagle  dogs  were  dosed 
with  diflufenzopyr  at  0,  750,  7,500  and 
15,000  ppm  in  the  diet  for  one  year.  The 
NOEL  was  determined  to  be  750  ppm 
(26  mg/kg/day)  in  males  and  (28  mg/kg/ 
day)  in  females.  The  LOAEL  was  7,500 
ppm  (299  mg/kg/day)  in  males  and  (301 
mg/kg/day)  in  females.  This  is  based  on 
an  erythropoietic  response  in  bone 
marrow  and  increased  hemosiderin 
deposits  in  spleen,  liver  and  kidneys. 
Peripheral  hematology  investigations 
revealed  mild  to  moderate 
reUculocytosis  at  the  7,500  and  15,000 
ppm  dose  levels,  in  the  absence  of  any 
signs  of  anemia.  The  erythropoietic 
response  of  bone  marrow  is  thought  to 
compensate  probable  toxic  effects  to 
erythrocjrtes.  Because  of  a  similarity  of 
NOEL  levels  from  this  dog  study  and  the 
rat  chronic/oncogenicity  study  a 
suggested  risk  assessment  reference 
dose  (Rfd)  is  calculated  by  using  25  as 
a  Noel  level  with  a  100  fold  safety  factor 
ending  with  0.25  mg/kg/day. 

ii.  Combined  rodent  chronic  toxicity/ 
oncogenicity  (rat).  Wistar  rats  were  fed 
0,  500,  1,500.  5.000  and  10,000  ppm 
diflufenzopyr  in  the  diet  for  104  weeks. 
The  NOEL  was  determined  to  be  500 
ppm  (22  mg/kg/day)  in  males  and  (29 
mg/kg/day)  in  females.  The  NOAEL  was 
determined  to  be  1,500  ppm  (69  mg/kg/ 
day)  in  males  and  (93  mg/kg/day)  in 
females  based  on  reduced  body  weight 
gains  of  8  %  in  males  and  7%  in 
females.  The  LEL  was  determined  to  be 
5,000  ppm  (235  mg/kg/day  )  in  males 
and(323  mg/kg/day)  in  females  based  on 
9%  reduced  weight  gain  in  femcdes  and 
11%  in  males  plus  males  showed  lower 
triglyceride  and  higher  phosphate 
levels.  Diflufenzopyr  was  not 


carcinogenic  under  the  conditions  of  the 
test. 

iii.  Oncogenicity  in  the  rodent 
(mouse).  CD-I  mice  were  fed  0,  700. 
3,500  and  7,000  ppm  diflufenzopyr  in 
the  diet  for  78  weeks.  The  NOAEL  was 
determined  to  be  7.000  ppm  (1037  mg/ 
kg/day)  in  males  and  (1,004  mg/kg/day) 
in  females.  There  were  no  changes  or 
histo{>athological  findings  attributed  to 
the  dietary  inclusion  of  test  material  in 
the  52  (interim)  or  78  (terminal)  week 
animals.  Diflufenzopyr  was  not 
carcinogenic  under  the  conditions  of  the 
test 

C.  Aggregate  Exposure 

1 .  Dietary  exposure.  The  potential 
aggregate  dietary  exposure  is  based  on 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  from  the 
tolerances  for  all  crops  on  which 
diflufenzopyr  is  to  be  applied.  The 
TMRC  frt)m  the  proposed  use  of 
diflufenzopyr  of  com  at  the  tolerance 
level  of  0.05  ppm  is  0.173168  ug/kg/day. 
and  utilizes  0.069  percent  of  the  RID  for 
the  overall  U.S.  population.  The 
exposure  of  the  most  highly  exposed 
subgroup  in  the  population,  non- 
nursing  infants,  is  0.195424  ug/kg/day, 
and  utilizes  0.078  percent  of  the  RfD. 

2.  Drinking  water,  gased  on  the 
studies  submitted  to  EPA  for  assessment 
of  environmental  risk,  BASF  does  not 
anticipate  exposure  to  residues  of 
diflufenzopyr  in  drinking  water.  There 
is  no  established  maximum 
concentration  level  for  residues  of 
diflufenzopyr  in  drinking  water  under 
the  Safe  Drinking  Water  Act. 

3.  Non-dietary  exposure.  BASF  has 
not  estimated  non-occupational 
exposure  for  diflufenzopyr  since  the 
only  pending  registration  for 
diflufenzopyr  is  limited  to  commercial 
crop  production  use.  Diflufenzopyr 
products  are  not  labeled  for  any 
residential  uses  therefore,  eliminating 
the  potential  for  residential  exposure. 
The  potential  for  non-occupational 
exposure  to  the  general  population  is 
considered  to  be  insignificant. 

D.  Cumulative  Effects 

BASF  also  considered  the  potential 
for  cumulative  effects  of  diflufenzopyr 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  BASF 
has  concluded  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
indication  that  toxic  effects  produced  by 
diflufenzopyr  would  be  ctmiulative  with 
those  of  any  other  chemical  compounds. 
Semicart)azone  chemistry  is  new  and 
diflufenzopyr  has  a  novel  mode  of 
action  compared  to  currently  registered 
active  ingredients. 


E.  Safety  Determination 

1.  U.S.  population.  Dietary  and 
occupational  exposure  will  be  the  major 
routes  of  exposure  to  the  U.S. 
population  and  ample  margins  of  safety 
have  been  demonstrated  for  both 
situations.  The  TMRC  from  the 
proposed  tolerance  of  0.05  ppm  is 
0.173168  ug/kg/day  and  utilizes  0.0692 
percent  of  the  RfD  for  the  overall  U.S 
population.  The  MOEs  for  occupational 
exposure  are  greater  than  7,000.  Based 
on  the  completeness  and  reliability  of 
the  toxicity  data  and  the  conservative 
exposure  assessments,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  of 
residues  of  diflufenzopyr  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

2.  Infants  ana  children.  Dietary 
exposure  of  the  most  highly  exposed 
subgroup  in  the  population,  non- 
nursing  infants,  is  0.195424  ug/kg/day. 
This  accounts  for  only  0.078  percent  of 
the  RfD.  There  are  no  residential  uses  of 
diflufenzopyr  and  contamination  of 
drinking  water  is  extremely  unlikely. 
All  chronic,  lifespan  and 
multigenerational  bioassays  in 
mammals  plus  tests  in  aquatic 
organisms  and  wildlife  failed  to  reveal 
any  endocrine  effects.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessment,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from  the 
aggregate  exposure  of  residues  of 
diflufenzopyr  including  all  anticipated 
dietary  exposure  and  aU  other  non- 
occupational exposures. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  difiufenzopyr  by 
the  Codex  Alimentarius  Conmiission. 

2.  Novartis  Crop  Protection,  Inc. 

PP  7E3489 

EPA  has  received  a  pesticide  petition 
(PP  7E3489)  from  Novartis  Crop 
Protection,  Inc.  (formerly  Ciba  Crop 
ProtecUon),  P.O.  Box  18300, 
Greensboro,  NC  27419.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  combined 
residues  of  4-(dichloroacetyI)-3,4- 
dihydro-3-methyl-2H-l,4-benzoxazine 
(benoxacor)  when  used  as  an  inert 
ingredient  (safener)  in  pesticide 
formulations  containing  metolachlor  in 
or  on  raw  agricidtural  commodities  for 
which  tolerances  have  been  established 
for  metolachlor.  The  proposed 
analytical  method  is  capillary  gas 
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chromatography  using  Nitrogen/ 
Phosphorous  (N/P)  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant/Animal  metabolism.  Novartis 
Crop  Protection,  Inc.  (Novartis)  notes 
that  the  metabolism  in  plants  and 
animals  (goat,  hen,  and  rat)  is  well 
understood.  Identified  metabolic 
pathways  are  similar  in  plants  and 
animals. 

2.  Analytical  method.  Novartis 
Analytical  Method  AG536(C)  is 
available  and  involves  extraction, 
filtering,  dilution,  partitioning,  and 
cleanup.  Samples  are  then  analyzed  by 
capillary  gas  chromatography  using 
Nitrogen/Phosphorous  (N/P)  detection. 
The  limit  of  quantitation  (LOQ)  is  0.01 
ppm. 

3.  Magnitude  of  residues.  More  than 
30  residue  trials  were  conducted  in  19 
states  on  a  variety  of  agricultural  crops 
(com  (field  and  sweet);  soybeans, 
potatoes,  green  beans,  radishes, 
sorghum,  peanuts',  head  lettuce,  peas]. 
There  were  no  detectable  residues  of 
benoxacor  at  the  limit  of  quantitation 
(LOQ)  of  0.01  ppm  (many  samples  were 
analyzed  at  an  LOQ  of  0.005  ppm  and 
no  residues  were  detected)  in  any  raw 
agricultural  commodity  or  processed 
commodity.  No  transfer  of  residue  to 
animals  is  expected  through  their  diet 
Benoxacor  is  stable  for  a  miniiniim  of  12 
months  at  temperatures  down  to  -15'Y]. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  rat  acute  oral 
study  with  an  LDjo  >  5,000  mg/kg,  a 
rabbit  acute  dermal  study  with  an  LDjo 
>  2,010  mg/kg,  a  rat  inhalation  study 
with  an  LC50  >  2,000  mg/liter,  a  primary 
eye  irritation  study  in  the  rabbit 
showing  moderate  eye  irritation,  a 
primary  dermal  irritation  study  in  the 
rabbit  showing  benoxacor  is  not  a  skin 
irritant,  and  a  skin  sensitization  study 
which  showed  benoxacor  to  be  a  skin 
sensitizer  in  the  Guinea  pig.  Results  of 
a  dermal  absorption  study  show  a 
maximum  of  55.7%  of  benoxacor  is 
absorbed  by  the  rat  following  a  24  hour 
dermal  exposure.  Benoxacor  was 
applied  to  the  shaved  skin  of  5  male  and 
5  female  New  Zealand  white  rabbits  at 
dose  levels  of  0, 1,500,  or  1,010  mg/kg 
for  at  least  22  consecutive  days.  This 
study  showed  benoxacor  is  not  dermally 


toxic  at  doses  greater  than  the  limit  dose 
of  1,000  mg/kg/day. 

2.  Genotoxicty.  Benoxacor  did  not 
induce  point  mutations  in  vitro  at  limit 
(cytotoxic)  concentrations  in  a 
Salmonella/mammalian  microsome  test 
or  show  any  mutagenic  activity  in  the 
Chinese  hamster  V79  manunalian  point 
mutation  test  and  is  neither  clastogenic 
nor  aneugenic  in  the  Chinese  hamster  at 
doses  up  to  the  limit  dose  of  5,000  mg/ 
kg.  Benoxacor  did  not  induce 
unscheduled  DNA  synthesis  in  isolated 
rat  hepatocytes  at  cytotoxic 
concentrations  up  to  20  micrograms/ml. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  in  the  rat  at  approximate  doses  of 
0,  0.5,  2.5,  25  or  50  mg/kg/day.  No 
effects  on  fertility,  reproductive 
performance  or  development  were  seen 
in  the  rat  at  a  maximally-tolerated  dose 
of  50  mg/kg/day.  Treatment  related 
effects  on  body  weight  at  feeding  levels 
of  >  25  mg/kg/day  were  accompanied  by 
marginally  reduced  food  intake  only  in 
the  high  dose  group.  The  parental  NOEL 
ranged  frt)m  3.4  to  4.8  mg/kg/day  while 
the  developmental  NOEL  was 
approximately  10-fold  greater.  A 
developmental  toxicity  study  in  the  rat 
at  doses  of  0,  1,  100,  or  400  mg/kg/day 
by  gavage  with  matemal  and 
developmental  NOEL's  of  1  and  100  mg/ 
kg/day,  respectively.  Matemal,  embryo, 
and  fetal  toxicity  were  observed  at  doses 
>  100  mg/kg/day.  A  developmental 
toxicity  study  in  the  rabbit  at  doses  of 

0,  0.5,  2.5, 12.5  or  62.5  mg/kg/day. 
Slight  evidence  of  matemal  and  fetal 
toxicity  was  observed  at  62.5  mg/kg/ 
day.  The  matemal  and  developmental 
NOEL'S  were  12.5  mg/kg/day. 

4.  Subchronic  toxicity.  Six  groups  of 
15  male  and  15  female  Sprague  Dawley 
rats  were  fed  benoxacor  at  dietary 
concentrations  of  approximately  0,  0.5, 
5. 15.  50  or  300  mg/kg/day  for  13  weeks. 
The  liver  (pigmentation,  karyomegaly, 
cytomegaly,  bile  duct  proliferation, 
portal  mononuclear  cell  infiltration)  and 
stomach  (pyloric  gland  degeneration 
and  necrosis)  were  identified  as  target 
organs  in  the  300  mg/kg/day  group. 
Based  on  a  significant  depression  of 
body  weight  gain  at  50  and  300  mg/kg/ 
day  as  well  as  hematology,  clinical 
chemistry  and  pathology  findings,  the 
NOEL  was  determined  to  be  15  mg/kg/ 
day. 

A  90-day  feeding  study  in  the  dog  at 
approximate  doses  of  0,  0.25, 1,  5,  50, 
150,  or  400  mg/kg/day.  Liver,  kidney, 
stomach,  and  thymus  were  identified  as 
target  organs.  The  NOEL  was  50  mg/kg/ 
day.  The  maximimi  tolerated  dose  was 
exceeded  at  >  150  mg/ks/day. 

A  90-day  feeding  study  in  CD-I  mice 
at  dietary  concentrations  of 


approximately  0,  6.25,  62.5,  250,  or  750 
mg/kg/day  for  90  days.  Effects  on 
survival,  clinical  signs,  body  weight, 
food  consumption,  the  hematological 
system,  and  liver  and  kidney  were  seen 
at  750  mg/kg/day  and  to  a  lesser  extent 
at  250  mg/l^day.  The  NOEL  was  62.5 
mg/kg/day. 

5.  Chronic  toxicity.  A  52-week  feeding 
study  in  the  dog  at  doses  of  0, 1 ,  5, 40, 
or  80  mg/kg.  Liver  and  kidney  were 
identified  as  target  organs  and  the  NOEL 
was  established  at  5  mg/kg. 

An  18-month  oncogenicity  study  in 
the  mouse  at  approximate  doses  of  0, 
1.4,  4.2,  84,  or  168  mg/kg/day  with  a 
NOEL  of  4.2  mg/kg/day  for  both  chronic 
toxicity  and  tumors.  Target  organs  were 
the  liver  and  fbrestomach.  A 
carcinogenic  response  was  noted  in  the 
forestomacb  and  is  likely  to  be  linked  to 
a  non-genotoxic  mode  of  action 
involving  direct  irritation  to  the 
epithelial  lining  of  the  fbrestomach  and 
limiting  ridge  between  the  non- 
glandular  and  glandular  stomach. 

A  24-month  chronic  feeding  and 
oncogenicity  study  in  the  rat  at 
approximate  doses  of  0, 0.5.  2.5,  25,  or 
50  mg/kg/day.  Liver  and  forestomach 
were  identified  as  target  organs.  A 
carcinogenic  response  was  seen  in  the 
forestomach  and  is  likely  linked  to  a 
non-genotoxic  mode  of  action  involving 
direct  irritation  to  the  epithelial  lining 
of  the  forestomach  and  the  limiting 
ridge.  The  NOEL  for  tumors  was  25  mg/ 
kg/ day  and  the  NOEL  for  chronic 
toxicity  was  0.5  mg/kg/day. 

Based  on  the  available  chronic 
toxicity  data,  EPA  has  estabkshed  the 
RfD  for  benoxacor  at  0.004  mg/kg/day. 
This  RfD  is  based  on  the  2  year  feeding 
study  in  rats  with  a  NOEL  of  0.4  mg/kg/ 
day  and  an  uncertainty  factor  of  100. 
The  uncertainty  factor  of  100  was 
applied  to  account  for  inter-species 
extrapolation  (10)  and  intra-species 
variability  (10). 

Using  tne  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  Novartis 
believes  the  Agency  will  classify 
benoxacor  as  a  Group  C  carcinogen 
(possible  human  carcinogen)  based  on 
findings  of  a  carcinogenicity  effect  in 
the  non-glandular  stomach  of  both  rats 
and  mice.  Because  this  carcinogenic 
response  was  only  observed  at  high 
doses  in  the  non-glandular  stomach  of 
the  rodent,  an  anatomical  structure  not 
foimd  in  humans,  it  is  likely  this 
response  occurred  via  a  non-genotoxic, 
threshold  based  mechanism.  Novartis 
believes  exposure  to  benoxacor  should 
be  regulated  using  a  margin  of  exposure 
approach  where  the  carcinogenic  NOEL 
established  in  the  most  sensitive 
species,  the  mouse,  was  4.2  mg/kg/day. 
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C  Aggregate  Exposure 

1.  Dietary  exposure —  Food.  For 
purposes  of  assessing  the  potential 
dietary  exposure  under  the  proposed 
tolerances,  Novartis  has  estimated 
aggregate  exposure  based  on  the 
theoretical  maximum  residue 
contribution  (TMRC)  from  the 
benoxacor  tolerance  of  0.01  ppm  in  or 
on  raw  agricultural  commodities  for 
which  tolerances  have  been  established 
for  metolachlor.  In  conducting  this 
exposure  assessment.  Novartis  has  made 
very  conservative  assumptions- 100%  of 
all  raw  agricultural  products  for  which 
tolerances  have  been  established  for 
metolachlor  will  contain  benoxacor 
residues  and  those  residues  would  be  at 
the  level  of  the  tolerance  (0.01  ppm) 
which  result  in  an  overestimate  of 
human  exposure. 

2.  Drinking  water.  Although 
benoxacor  is  mobile  and  hydrolyzes 
slowly  at  low  pHs,  it  rapidly  degrades 
in  the  soil  (half-life  of  49  days  under 
aerobic  conditions  and  70  days 
anaerobically).  Based  on  this  data, 
Novartis  does  not  anticipate  exp>08ure  to 
residues  of  benoxacor  in  drinkiiig  water. 
This  is  supported  by  extensive 
experience  with  metolachlor.  where  in 
large  scale  ground  water  monitoring 
studies,  metolachlor  has  been  detected 
in  less  than  4%  of  the  samples  with  the 
typical  value  being  1  ppb  or  less.  Since 
benoxacor  is  formulated  as  a  1  to  30 
ratio  with  metolachlor,  (maximum  of  0.2 
pounds  benoxacor  per  acre)  the 
presence  of  benoxacor  in  groundwater  is 
highly  unlikely.  The  EPA  has  not 
established  a  Maximum  Concentration 
Level  for  residues  of  benoxacor  in 
drinking  water. 

3.  Non-dietary  exposure.  Novartis  has 
evaluated  the  estimated  non- 
occupational exposure  to  benoxacor  and 
based  on  its  low  use  rate  concludes  that 
the  potential  for  non-occupational 
exposure  to  the  general  population  is 
unlikely  except  for  the  potential 
residues  in  food  crops  discussed  above. 
Benoxacor  is  used  onty  on  agriculttiral 
crops  and  is  not  used  in  or  around  the 
home. 

D.  Cumulative  Effects 

Novartis  also  considered  the  potential 
for  cumulative  effects  of  benoxacor  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  Novartis 
concluded  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time.  Novartis  does 
not  have  any  reliable  information  to 
indicate  that  toxic  effects  seen  at  high 
doses  of  benoxacor  (generalized  liver 
toxicity,  nephrotoxicity  and  the 
occurrence  of  forestomach  tumors  in  an 


organ  not  present  in  humans)  would  be 
cumulative  with  those  of  any  other 
chemical  compounds;  thus  Novartis  is 
considering  only  the  potential  risks  of 
benoxacor  in  its  aggregate  exposure 
assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data  base  for  benoxacor. 
Novartis  has  calculated  that  aggregate 
exposure  to  benoxacor  will  utilize  4.7% 
of  the  Rfi)  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints  and  only 
0.4%  based  on  a  margin  of  exposure 
assessment  and  a  carcinogenic  NOEL  of 
4.2  mg/kg/day.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  nof  pose'appreciable  risks 
to  human  health.  Novartis  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  benoxacor  residues. 

2.  Infants  and  children.  Using  the 
same  conservative  exposure 
assumptions  used  for  the  determination 
in  the  general  population.  Novartis  has 
concluded  that  the  percent  of  the  RfD 
that  will  be  utilized  by  aggregate 
exposure  to  residues  of  benoxacor  is 
5.3%  for  nursing  infants  less  than  1  year 
old,  20.2%  for  non-nursing  infants. 

>11.9%  for  children  1-6  years  old  and 
7.7%  for  children  7-12  years  old.  These 
worst  case  estimates  are  likely  at  least 
4  times  greater  than  actual  values  when 
considering  that  benoxacor  residues 
have  not  been  detected  at  the  limit  of 
quantitation  of  0.005  ppm  (tolerance  is 
0.01  ppm)  and  using  a  more  realistic 
market  share  of  50%  rather  than  the 
conservative  100%.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data  base  and  the  conservative 
exposure  assessment,  Novartis 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  benoxacor  residues. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  established  for  benoxacor  by  the 
Codex  Alimentarius  Commission. 
|FR  Doc.  97-30659  Filed  11-20-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6925-e] 

Availability  of  Draft  Document  on 
Information  for  States  on  Developing 
Affordability  Criteria  for  Drinking  Water 

agency:  Envirorunental  Protection 
Agency. 

ACTKM:  Notice  of  document  availability. 

SUMMARY:  The  Environmental  Protection 
Agency  is  making  available  for  public 
comment  a  draft  document  entitled 
Information  for  States  on  Developing 
Affordability  Criteria  for  Drinking 
Water.  The  Safe  Drinking  Water  Att 
Amendments  of  1996  require  the 
Agency  to  publish  information  to  assist 
states  in  developing  affordability 
criteria.  To  meet  the  statutory  schedule, 
this  information  must  be  published  by 
February  6, 1998.  The  draft  document 
being  made  available  today  was 
developed  by  a  diverse  working  group 
of  stakeholders  under  the  auspices  of 
the  National  Drinking  Water  Advisory 
Council  (NDWAC).  The  full  NDWAC 
reviewed  this  draft  and  recommended  it 
to  EPA  as  a  draft  to  be  made  available 
for  public  comment.  EPA  invites 
interested  members  of  the  public  to 
submit  comments  on  the  draft 
document.  EPA  will  consider  public 
comments  and  publish  a  final  document 
by  the  February  6, 1998,  statutory 
deadline. 

DATES:  Submit  conunents  on  or  before 
December  31.  1997. 

ADDRESSES:  Address  all  comments 
concerning  this  draft  document  to  Peter 
E.  Shanaghan.  Small  Systems 
Coordinator,  OfGce  of  Ground  Water 
and  Drinking  Water.  Mail  Code  4606. 
401  M  Street  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  E.  Shanaghan.  202-260-5813  or 
shanaghan.peter@epamail.epa.gov. 

SUPPlfMENTARY  INFORMATION:  A  copy  of 
the  draft  document  may  be  obtained  by 
calling  the  Safe  Drinking  Water  Hotline 
at  1-800-426-4791.  The  hotline 
operates  Monday  through  Friday.  9:00 
a.m.-5:30  p.m.  (EST).  The  document 
may  also  be  downloaded  from  EPA's 
homepage,  http://www.epa.gov/ 
OGWDW. 
Elizabeth  Fellows, 

Acting  Director.  Office  of  Ground  Water  and 
Drinking  Water. 

(PR  Doc.  97-30660  Filed  11-20-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT8-002iaA;  FRL-S757-6] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Correction 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Notice;  correction. 

SUMMARY:  This  document  corrects  in  the 
"SUPPLEMENTARY  INFORMATION" 
section  the  Fax-On-Demand  item 
numbers  assigned  to  the  support 
documents  for  the  1 2  chemicals 
discussed  in  the  Federal  Register  issue 
of  Thursday.  October  30.  1997. 
concerning  acute  exposure  guideline 
levels  for  these  hazardous  substances. 
FOR  FURTHER  MFORMATKM  C6NTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Rm.  ET-543B,  Office  of 
Pollution  Prevention  and  Toxics, 
Envirorunental  Protection  Agency.  401 
M  SL.  SW.,  Washington,  DC  20460; 
telephone:  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  This 
document  corrects  in  the 
"SUPPLEMENTARY  INFORMATION" 
section  the  Fax-On-Demand  item 
numbers  assigned  to  the  support 
documents  for  the  12  chemicals 
discussed  in  the  Federal  Register  issue 
of  Thursday,  October  30,  1997  (62  FR 
58840)  (FRL-5737-3). 

In  the  Federal  Register  issue  of 
October  30, 1997,  on  page  58840,  in  FR 
Doc.  97-28642,  under 
"SUPPLEMENTARY  INFORMATION" 
make  the  following  corrections: 

1.  On  page  58840,  in  the  second 
colimm,  under  the  heading  "Fax-On- 
Demand,"  line  2.  the  item  number 
"3800"  is  corrected  to  read  "4800." 

2.  On  page  58841,  in  the  third 
column,  under  IV.,  the  table  is  corrected 
to  read  as  follows: 


Fax-On- 

CAS  No. 

Chemical  name 

Demand 
item  no. 

57-14-7  ... 

1.1- 

Dimethylhydrazir>- 

e 
Methylhydrazine 

4aS2 

60-34-4  ... 

4853 

62-53-3  ... 

Aniline 

4854 

75-21-8  ... 

Ethylene  oxide 

4861 

302-^1-2 

Hydrazine 

4891 

540-59-0. 

1 .2-Dichloroethene 

4895 

540-7^-8 

1,2- 
Dimethythydrazin- 

e 

4852 

Fax-Ofv 

CAS  No. 

Chemical  name 

Demand 
item  no. 

7697-37-2 

Nitric  acid 

4913 

7782-^1-4 

Fluorine 

4919 

7782-50-5 

Chlorine 

4917 

7784-42-1 

Areine 

4922 

7803-51-2 

Phosphine 

4824 

List  of  Subjects 

Enviroimiental  protection.  Hazardous 
substances. 

Dated:  November  14, 1997. 

Vanessa  Vu.  4i 

Director,  Risk  Assessment  Division,  Office  of 
Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-30658  Filed  11-20-97;  S»45  am] 
BIUJNG  COOE  SSSO-SO-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Open  Commission  Masting  Tuesday, 
Novembaf2S.  1997 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
November  25, 1997.  which  is  scheduled 
to  commence  at  9:30  a.m.  in  Room  856. 
at  1919  M  Street.  NW.,  Washington.  DC. 

Item  No.,  Bureau,  Subject 

1 — Common  Carrier — Titie: 
Implementation  of  the  Telecommuni- 
cations Act  of  1996  and  Amendment 
of  Rules  Governing  Procedures  to  Be 
Followed  When  Formal  Complaints 
Are  Filed  Against  Common  Carriers 
(CC  Docket  No.  96-238).  Summary: 
The  Commission  will  consider  action 
concerning  procedural  rules  to  govern 
the  resolution  of  formal  complaints 
filed  against  common  carriers  in  light 
of  comments  received. 

2 — Office  of  General  Counsel  and  Mass 
Media — Titie:  implementation  of 
Section  309(j)  of  the  Communications 
Act  ~  Competitive  Bidding  for 
Commercial  Broadcast  and 
Instructional  Fixed  Television  Service 
Licenses;  Reexamination  of  the  Policy 
Statement  on  Comparative  Broadcast 
Hearings  (GC  Docket  No.  92-52)  and 
Proposals  to  Reform  the  Commission's 
Comparative  Hearing  Process  to 
Expedite  the  Resolution  of  Cases 
(GEN  Docket  No.  90-264).  Summary: 
The  Commission  will  consider  action 
concerning  the  implementation  of  the 
provisions  of  the  Balanced  Budget  Act 
of  1997.  which  amended  the 
Commission's  competitive  bidding 


authority  to  include  nmtually 
exclusive  initial  license  applications 
for  certain  types  of  broadcast  stations, 
and  also  concerning  the 
reexamination  of  the  comparative 
criteria  that  the  Commission  has  used 
to  select  among  mutually  exclusive 
applications  for  new  broadcast 
bcilities. 
3 — International — Titie:  Rules  and 
Policies  on  Foreign  Participation  in 
the  U.S.  Teleconununications  Market 
(IB  Docket  No.  97-142)  and  Market 
Entry  and  Regulation  of  Foreign- 
Affiliated  Entities  (IB  Docket  No.  95- 
22).  Summary:  The  Commission  will 
consider  action  concerning  rules 
governing  the  entry  and  regulation  of 
foreign-affiliated  carriers  in  the  U.S. 
market  for  basic  teleconuniuiications 
services. 
4 — International — Titie:  Amendment  of 
the  Commission's  Regulatory  Policies 
to  Allow  Non-U.S.  Licensed  Space 
Stations  to  Provide  Domestic  and 
International  Satellite  Service  in  the 
United  States  (IB  Docket  No.  96-111); 
Amendment  of  Section  25.131  of  the 
Commission's  Rules  and  Regulations 
to  Eliminate  the  Licensing 
Requirement  for  Certain  International 
Receive-Only  Earth  SUtions  (CC 
Docket  No.  93-23.  RM-7931)  and 
COMMUNICATIONS  SATELLITE 
CORPORATION  -  Request  for  Waiver 
of  Section  25.131(j)(l)  of  the 
Commission's  Rules  as  it  Applies  to 
Services  Provided  via  the  INTELSAT 
K  Satellite  (File  No.  ISP-92-007). 
Summary:  The  Commission  will 
consider  action  concerning  rules 
governing  the  entry  of  foreign- 
licensed  satellite  providers  into  the 
U.S.  market  to  provide  domestic  and 
international  satellite  services. 
Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske.  Office 
of  Public  A£kirs,  telephone  number 
(202)418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services. 
Inc.  (ITS.  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape.  ITS 
may  be  reached  by  e-mail:  its — 
inc@ix.netcom.com.  Their  Internet 
address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
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Internet  audio  broadcast  page  at  <http:/ 
/www Jicc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee.  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  DC  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
purchased  from  Infocus.  341  Victory 
Drive,  Hemdon.  VA  20170,  telephone 
(703)  834-0100;  fax  number  (703)  834- 
0111. 

Dated  November  18, 1997. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretaiy. 
(FR  Doc.  97-30850  Filed  11-19-97;  3:36  pmj 

BILUNQ  COOE  •712-01-F 

FEDERAL  DEPOSIT  INSURANbE 
CORPORATION 

Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Report  to  the  Committee  on 
Banking  and  Financial  Services  of  the 
U.S.  House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urlian  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies. 

SUMMARY;  This  report  has  been  prepared 
by  the  FDIC  pursuant  to  Section  37(c)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C  1831n(c)).  Section  37(c)  requires 
each  federal  banking  agency  to  report  to 
the  Committee  on  Banking  and 
Financial  Services  of  the  House  of 
Representatives  and  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 
of  the  Senate  any  differences  between 
any  accoimting  or  capital  standard  used 
by  such  agency  and  any  accounting  or 
capital  standard  used  by  any  other  such 
agency.  The  report  must  also  contain  an 
explanation  of  the  reasons  for  any 
discrepancy  in  such  accounting  and 
capital  standards  and  must  be  published 
in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section.  Division  of  Supervision. 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  D.C. 
20429,  telephone  (202)  898-8906. 
SUFnEMENTARY  INFORMATKM:  The  text  of 
the  report  follows:  Report  to  the 
Committee  on  Banldng  and  Financial 


Services  of  the  U.S.  House  of 
Representatives  and  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 
of  the  United  States  Senate  Regarding 
Differences  in  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies. 

A.  Introduction 

This  report  has  been  prepared  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  pursuant  to  Section  37(c)  of  the 
Federal  Deposit  Insurance  Act,  which 
requires  the  agency  to  submit  a  report  to 
specified  Congressional  Committee 
describing  any  differences  in  regulatory 
capital  and  accounting  standards  among 
the  federal  oanking  and  thrift  agencies, 
including  an  explanation  of  the  reasons 
for  these  differences.  Section  37(c)  also 
requires  the  FDIC  to  publish  this  report 
in  the  Federal  Register.  This  report 
covers  differences  existing  during  1995 
and  1996  and  developments  affecting 
these  differences. 

The  FDIC,  the  Board  of  Governors  of 
the  Federal  Reserve  System  (FRB),  and 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  (hereafter,  the  banking 
agencies)  have  substantially  similar 
leverage  and  risk-based  capital 
standards.  While  the  Office  of  Thrift 
Supervision  (GTS)  employs  a  regulatory 
capital  framework  that  also  includes 
leverage  and  risk-based  capital 
requirements,  it  differs  in  several 
respects  from  that  of  the  banking 
agencies.  Nevertheless,  the  agencies 
view  the  leverage  and  risk-based  capital 
requirements  as  minimum  standards 
and  most  institutions  are  expected  to 
operate  with  capital  levels  well  above 
the  minimums,  particularly  those 
institutions  that  are  expanding  or 
experiencing  unusual  or  high  levels  of 
risk. 

The  banking  agencies,  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  have  developed  uniform 
Reports  of  Condition  and  Income  (Call 
Reports)  for  all  commercial  banks  and 
FDIC-supervised  savings  banks.  The 
reporting  standards  followed  by  the 
banking  agencies  through  December  31, 
1996,  have  been  substantially  consistent 
with  generally  accepted  accounting 
principles  (GAAP).  In  the  limited 
number  of  cases  where  the  bank  Call 
Report  standards  differed  from  (GAAP), 
the  regulatory  reporting  requirements 
were  intended  to  be  more  conservative 
than  GAAP.  The  OTS  requires  each 
savings  association  to  file  the  Thrift 
Financial  Report  (TFR),  the  reporting 
standards  for  which  are  consistent  with 
GAAP.  Thus,  the  reporting  standards 
applicable  to  the  bank  Call  Report  have 
differed  in  some  respect  from  the 


reporting  standards  applicable  to  the 
TFR.  

On  November  3,  1995.  the  FFIEC 
announced  that  it  had  approved  the 
adoption  of  GAAP  as  the  reporting  basis 
for  the  balance  sheet,  income  statement, 
and  related  schedules  in  the  Call  Report, 
effective  with  the  March  31,  1997, 
report  date.  On  December  31,  1996,  the 
FFIEC  notified  banks  about  the  Call 
Report  revisions  for  1997,  including  the 
previously  announced  move  to  GAAP. 
Adopting  GAAP  as  the  reporting  basis 
for  recognition  and  measurement 
purposes  in  the  basic  schedules  of  the 
Call  Report  was  designed  to  eliminate 
existing  differences  between  bank 
regulatory  reporting  standards  and 
GAAP,  thereby  producing  greater 
consistency  in  the  information  collected 
in  bank  Call  Reports  and  general 
purpose  financial  statements  and 
reducing  regulatory  burden.  In  addition, 
the  move  to  GAAP  for  Call  Report 
purposes  in  1997  should  for  the  most 
part  eliminate  the  differences  in 
accounting  standards  among  the 
agencies. 

Section  303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  (RCDRIA)  of  1994  (12 
U.S.C.  4803)  requires  the  banking 
agencies  and  the  OTS  to  conduct  a 
systematic  review  of  the  regulations  and 
written  policies  in  order  to  improve 
efficiency,  reduce  unnecessary  costs, 
and  eliminate  inconsistencies.  It  also 
directs  the  four  agencies  to  work  jointly 
to  make  uniform  all  regulations  and 
guidelines  implementing  common 
statutory  or  supervisor^'  policies.  The 
results  of  these  efforts  must  be 
"consistent  with  the  principles  of  safety 
and  soundness,  statutory  law  and 
policy,  and  the  public  interest."  The 
four  agencies'  efforts  to  eliminate 
existing  differences  among  their 
regulatory  capital  standards  as  part  of 
the  Section  303  review  are  discussed  in 
the  following  section. 

B.  Diffierences  in  Capital  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

B.l.  Minimum  Leverage  Capital 

The  banking  agencies  have 
established  leverage  capital  standards 
based  upon  the  definition  of  tier  1  (or 
core)  capital  contained  in  their  liakr       '' 
based  capital  standards.  These 
standards  require  the  most  highly-rated 
banks  (i.e.,  those  with  a  composite 
rating  of  "1"  under  the  Uniform 
Financial  Institutions  Rating  System)  to 
maintain  a  minimum  leverage  capital 
ratio  of  at  least  3  percent  if  they  are  not 
anticipating  or  experiencing  any 
significant  growth  and  meet  certain 
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other  conditions.  All  other  banks  must 
maintain  a  minimum  leverage  capital 
ratio  that  is  at  least  100  too  200  basis 
points  above  this  minimum  (i.e.,  an 
absolute  minimum  leverage  ration  of  not 
less  than  4  percent). 

The  OTS  has  a  3  percent  core  capital 
and  a  1.5  percent  tangible  capital 
leverage  requirement  for  savings 
associations.  Consistent  with  the 
requirements  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  the 
OTS  has  proposed  revisions  to  its 
leverage  standards  for  savings 
associations  so  that  its  minimum 
leverage  standard  will  be  at  least  as 
stringent  as  the  revised  leverage 
standard  that  the  OCC  applies  to 
national  banks.  However,  from  a 
practical  standpoint,  the  4  percent 
leverage  requirement  to  be  "adequately 
capitalized"  under  the  OTS'  Prompt 
Correction  Action  rule  is  the  controlling 
standard  for  savings  associations. 

As  a  result  of  the  Section  303  review 
of  the  four  agencies'  regulatory  capital 
standards,  the  agencies  are  considering 
adopting  a  uniform  leverage 
requirement  that  would  subject 
institutions  rated  a  composite  1  under 
the  Uniform  Financial  Institutions 
Rating  System  to  a  minimum  3  percent 
leverage  ratio  and  all  other  institutions 
to  a  minimum  4  percent  leverage  ratio. 
This  change  would  simplify  and 
streamline  the  banking  agencies' 
leverage  rules  and  would  make  all  four 
agencies'  rules  in  this  area  uniform.  On 
February  4, 1997,  the  FDIC  Board  of 
Directors  approved  the  publication  for 
public  comment  of  a  proposed 
amendment  to  the  FDIC's  leverage 
capital  standards  that  would  implement 
this  change.  This  proposal  is  to  be 
published  jointly  with  the  other 
agencies. 

B.2.  Interest  Rate  Risk 

Section  305  of  the  Federal  Deposit 
Insuirance  Corporation  Improvement  Act 
of  1991  (FDICIA)  mandates  that  the 
agencies'  risk-based  capital  standards 
take  adequate  accoimt  of  interest  rate 
risk.  The  banking  agencies  requested 
comment  in  August  1992  and 
September  1993  on  proposals  to 
incorporate  interest  rate  risk  into  their 
risk-based  capital  standards.  In  August 
1995,  each  of  the  banking  agencies 
amended  its  capital  standards  to 
specifically  include  an  assessment  of  a 
bank's  interest  rate  risk,  as  measured  by 
its  exposure  to  declines  in  the  economic 
value  of  its  capital  due  to  changes  in 
interest  rates,  in  the  evaluation  of  bank 
capital  adequacy.  At  the  same  time,  the 
banking  agencies  issued  a  proposed 
joint  policy  statement  describing  the 
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process  the  agencies  would  use  to 
measure  and  assess  the  exposer  of  the 
economic  value  of  a  bank's  capital.  After 
considering  the  comments  on  the 
proposed  policy  statement,  the  banking 
agencies  issued  a  Joint  Agency  Policy 
Statement  on  Interest  Rate  Risk  in  June 
1996  which  provides  guidance  on  sound 
practices  for  managing  interest  rate  risk. 
This  policy  statement  does  not  establish 
a  standardized  measure  of  interest  rate 
risk  nor  does  it  create  an  explicit  capital 
charge  for  interest  create  risk.  Instead, 
the  policy  statement  identifies  the 
standards  upon  which  the  ag^cies  will 
evaluate  the  adequacy  and  effectiveness 
of  a  bank's  interest  rate  risk 
management. 

hi  1993,  the  OTS  adopted  a  final  rule 
which  adds  an  interest  rate  risk 
component  to  its  risk-based  capital 
standards.  Under  this  rule,  savings 
associations  with  a  greater  than  normal 
interest  rate  exposure  must  take  a 
deduction  bom  the  total  capital 
available  to  meet  their  risk-based  capital 
requirement.  The  deduction  is  equal  to 
one  half  of  the  difference  between  the 
institution's  actual  measured  exposure 
and  the  normal  level  of  exposure.  The 
OTS  has  partially  implemented  this  rule 
by  formalizing  the  review  of  interest  rate 
risk;  however,  no  deductions  from 
capital  are  being  made.  As  described 
above,  the  approach  adopted  by  the 
banking  agencies  differs  from  that  of  the 
OTS. 

B.3.  Subsidiaries 

The  banking  agencies  generally 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization  for  regulatory  capital 
purposes.  The  purpose  of  this  practice 
is  to  assure  that  capital  requirements  are 
related  to  all  of  the  risks  to  which  the 
bank  ins  exprased.  For  subsidiaries 
which  are  not  consolidated  on  a  line- 
for-line  basis,  their  balance  sheets  may 
be  consolidated  on  a  pro-rata  basis,  bank 
investments  in  such  subsidiaries  may  be 
deducted  entirely  form  capital,  or  the 
investments  may  be  risk-weighted  at 
100  percent,  dependingiipon  the 
circumstances.  These  options  for 
handling  subsidiaries  for  purposes  of 
determining  the  capital  adequacy  of  the 
parent  organization  provide  the  banking 
agencies  with  the  flexibility  necessary  to 
ensure  that  institutions  maintain  capital 
levels  that  are  commensurate  with  the 
actual  risks  involved. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  engaged  in 
activities  that  are  permissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible"  activies  for  national 
banks.  For  regulatory  capital  purposes. 


subsidiaries  of  savings  associations  that 
engage  only  in  permissible  activities  are 
consolidated  on  a  line-for-line  basis,  if 
majority-owned,  and  on  a  pro  rata  basis, 
if  ownership  is  between  5  percent  and 
50  percrait.  As  a  general  rule, 
investments  in,  and  loans  to, 
subsidiaries  that  engage  in 
impermissible  activities  are  deducted 
when  determing  the  capital  adequacy  of 
the  parent.  However,  for  subsidiaries 
which  were  engaged  in  impermissible 
activities  prior  to  April  12, 1989, 
investments  in,  and  loans  to,  such 
subsidiaries  that  were  outstanding  as  of 
that  date  were  grandfathered  and  were 
phased  out  of  capital  over  a  five-year 
transition  period  that  expired  on  July  1, 
1994.  During  this  transition  period, 
investments  in  subsidiaries  engaged  in 
impermissible  activities  which  had  not 
been  phased  out  of  capital  were 
consolidated  on  a  pro  rata  basis.  The 
.  phase-out  provisions  were  amended  by 
the  Housing  and  Community 
Development  Act  of  1992  with  respect 
to  impermissible  and  activities.  The 
OTS  was  permitted  to  extend  the 
transition  period  until  July  1,  1996,  on 
a  case-by-case  basis  if  certain  conditions 
were  met. 

B.4.  Intangible  Assets 

The  banking  agencies'  rules  permit 
piurhased  credit  card  relationships  and 
mortgage  servicing  rights  to  count 
toward  capital  requirements,  subject  to 
certain  limits.  Both  forms  of  intangible 
assets  are  in  the  aggregate  limited  to  50 
percent  of  Tier  1  capital.  In  addition, 
purchased  credit  card  relationships 
alone  are  restricted  to  no  more  than  25 
percent  of  an  institution's  Tier  1  capital. 
Any  mortgage  servicing  rights  and 
purchased  credit  card  relationships  that 
exceed  these  limits,  as  well  as  all  other 
intangible  assets  such  as  goodwill  and 
core  deposit  intangibles,  are  deducted 
from  capital  and  assets  in  calculating  an 
institution's  Tier  1  capital. 

In  February  1994,  the  OTS  issued  a 
final  rule  making  its  capital  treatment  of 
intangible  assets  generally  consistent 
with  the  banking  agencies'  rules. 
However,  the  OTS  rule  grandfathers 
preexisting  core  deposit  intangibles  up 
to  25  percent  of  core  capital  and  all 
purchased  mortgage  servicing  rights 
acquired  before  February  1990. 

B.5.  Capital  Requirements  for  Recourse 
Arrangements 

B.5.O.  Leverage  Ckipital 
Requirements— Through  December  31, 
1996,  the  banking  agencies  required  hill 
leverage  capital  charges  on  most  assets 
sold  with  recourse,  even  when  the 
recouree  is  limited.  This  included 
transactions  where  the  recourse  arises 
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because  the  seller,  as  servicer,  must 
absorb  credit  losses  on  the  assets  being 
serviced.  Two  exceptions  to  this  general 
rule  pertained  to  certain  pools  of  first 
lien  one-to-four  family  residential 
mortgages  and  to  certain  agricultural 
mortgage  loans.  As  required  by  Section 
208  of  the  RCDRIA,  an  additional 
exception  took  effect  in  1995  for  small 
business  loans  and  leases  sold  with 
recourse  by  "qualified  insured 
depository  institutions."  Banks  had  to 
maintain  leverage  capital  against  most 
assets  sold  with  recourse  because  the 
banking  agencies'  regulatory  reporting 
rules*  that  were  in  e^ct  through 
December  31.  1996,  generally  did  not 
permit  assets  sold  with  recourse  to  be 
removed  from  a  bank's  balance  sheet 
(see  "Sales  of  Assets  With  Recourse"  in 
Section  Cl.  below  for  further  details). 
As  a  result,  such  assets  continued  to  be 
included  in  the  asset  base  which  was 
used  to  calculate  a  bank's  leverage 
capital  ratio. 

Because  the  regulatory  reporting  rules 
for  thrifts  enable  them  to  remove  assets 
sold  with  recourse  from  their  balance 
sheets  when  such  transactions  qualify  as 
sales  under  GAAP,  the  OTS  capiul  rules 
do  not  require  thrifts  to  hold  leverage 
capital  against  such  assets. 

As  a  result  of  the  adoption  of  GAAP 
as  the  reporting  basis  for  bank  Call 
Reports  in  1997,  banks  will  no  longer  be 
precluded  Crom  removing  assets 
transferred  with  recourse  from  their 
balance  sheets  if  the  transfers  qualify  for 
sale  treatment  under  GAAP.  Thus,  this 
capital  difference  disappears  in  1997. 

a.S.b.  Low  Level  Recourse 
Transactions — The  banking  agencies 
and  the  OTS  generally  require  a  full 
risk-based  capital  charge  against  assets 
sold  with  recourse.  However,  in  the  case 
of  assets  sold  with  limited  recourse,  the 
OTS  has  limited  the  capital  charge  to 
the  lesser  of  the  amount  of  the  recourse 
or  the  actual  amount  of  capital  that 
would  otherwise  be  required  against 
that  asset,  i.e.,  the  full  effective  risk- 
based  capital  charge.  This  is  known  as 
the  "low  level  recourse"  rule. 

The  banking  agencies  proposed  in 
May  1994  to  adopt  the  low  level 
recourse  rule  that  the  OTS  already  had 
in  place.  Such  action  was  mandated 
four  months  later  by  Section  350  of  the 
RCDRIA.  The  FDIC  adopted  the  low 
level  recourse  rule  in  March  1995,  and 
the  other  banking  agencies  have  taken 
similar  action.  Hence,  this  difference  in 
capital  standards  has  been  eliminated. 

B.5.C.  Senior-Subordinated 
Structures — Some  securitized  asset 
arrangements  involve  the  creation  of 
senior  and  subordinated  classes  of 
securities.  When  a  bank  originates  such 
a  transaction  and  retains  the 


subordinated  interest,  the  banking 
agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  However,  when  a  bank 
acquires  a  subordinated  interest  in  a 
pool  of  assets  that  it  did  not  own,  the 
banking  agencies  assign  the  investment 
in  the  subordinated  security  to  the  100 
percent  risk  weight  category. 

In  general,  the  OTS  requires  a  thrift 
that  holds  the  subordinated  interest  in 
a  senior-subordinated  structure  to 
Tpaintain  capital  against  the  entire 
amount  of.tfae  underlying  asset  pool 
regardless  of  whether  the  subordinated 
interest  has  been  retained  or  has  been 
purchased. 

In  May  1994,  the  banking  agencies 
proposed  to  require  banking 
organizations  that  purchase 
subordinated  interests  which  absorb  the 
first  dollars  of  losses  from  the 
underlying  assets  to  hold  capital  against 
the  subordinated  interest  plus  all  more 
senior  interests.  This  proposal  was  part 
of  a  larger  propose  issued  jointly  by  the 
four  agencies  to  address  the  risk-based 
capital  treatment  of  recourse  and  direct 
credit  substitutes  (i.e.,  guarantees  on  a 
third  party's  assets).  The  four  agencies 
have  considered  the  comments  on  the 
entire  proposal  and  have  been 
developing  a  revised  proposal  on 
recourse  and  direct  credit  substitutes 
that  will  also  encompass  the  risk-based 
capital  treatment  of  asset  securitization 
transactions. 

B.S.d.  Recourse  Servicing — ^The  right 
to  service  loans  and  other  assets  may  be 
retained  when  the  assets  are  sold.  This 
right  also  may  be  acquired  from  another 
entity.  Regardless  of  whether  servicing 
rights  are  retained  or  acquired,  recourse 
is  present  whenever  the  servicer  must 
absorb  credit  losses  on  the  assets  being 
serviced.  The  banking  agencies  and  the 
OTS  require  risk-based  capital  to  be 
maintained  against  the  full  amount  of 
assets  upon  which  a  selling  institution, 
as  servicer,  must  absorb  credit  losses. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  by  a  thrift  that  has  purchased 
the  servicing  from  another  party  and  is 
leipiired  to  absorb  credit  losses  on  the 
asMts  being  serviced. 

The  agencies'  aforementioned  May 
1994  proposal  also  would  require 
banking  organizations  that  purchase 
certain  loan  servicing  rights  which 
provide  loss  protection  to  the  owners  of 
the  loans  serviced  to  hold  capital 
against  those  loans.  The  treatment  of 
purchased  recourse  servicing  is  also 
being  addressed  in  the  revised  proposal 
on  recourse  and  direct  credit  substitutes 
that  the  agencies  are  developing. 


B.6.  Collateralized  Transactions 

The  PRE  and  the  OCC  have  lowered 
from  20  percent  to  zero  percent  the  risk 
weight  accorded  collaterialized  claims 
for  which  a  positive  margin  of 
protection  is  maintained  on  a  daily  basis 
by  cash  on  deposit  in  the  institution  or 
by  securities  issued  or  guaranteed  by  the 
U.S.  Government  or  the  central 
governments  of  countries  that  are 
members  of  the  Organization  of 
Economic  Cooperation  and 
Development  (OECD). 

The  FDIC  and  the  OTS  still  assign  a 
20  percent  risk  weight  to  claims 
collateralized  by  cash  on  deposit  in  the 
institution  or  by  securities  issued  or 
guaranteed  by  die  U.S.  Government  or 
OECD  central  governments. 

As  part  of  their  Section  303  review  of 
capital  standards,  the  banking  and  thrift 
agencies  issued  a  joint  proposal  in 
August  1996  that  would  permit 
collateralized  claims  that  meet  criteria 
that  are  uniform  among  all  four  agencies 
to  be  eligible  for  a  zero  percent  risk 
weight.  In  general,  this  proposal  would 
allow  less  capital  to  be  held  by 
institutions  supervised  by  the  FDIC  and 
the  OTS  for  transactions  collateralized 
by  cash  or  U.S.  or  OECD  government 
securities  The  proposal  would 
eliminate  the  differences  among  the 
agencies  regarding  the  capital  treatment 
of  collateralized  transactions. 

B.7.  Limitation  on  Subordinated  Debt 
and  Limited-Life  PrefierTed  Stock 

Consistent  with  the  Basle  Accord,  the 
banking  agencies  limit  the  amount  of 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  part  of  Tier  2  capital  to  an  amount 
not  to  exceed  50  percent  of  Tier  1 
capital.  In  addition,  all  maturing  capital 
instnmients  must  be  discounted  by  20 
percent  in  each  of  the  last  five  years 
before  maturity.  The  banking  agencies 
adopted  this  approach  in  order  to 
emphasize  equity  versus  debt  in  the 
assessment  of  capital  adequacy. 

The  OTS  has  no  limitation  on  the 
ratio  of  matiiring  capital  instruments  as 
part  of  Tier  2  capital.  Also,  for  all 
maturing  instruments  issued  on  or  after 
November  7, 1989  (those  issued  before 
are  grandfathered  with  respect  to  the 
discounting  requirement),  thrifts  have 
the  option  of  using  either  (a)  the 
discounting  approach  used  by  the 
banking  regulators,  tn  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift's  total 
capital. 
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B.8.  Presold  Residential  Construction 
Loans 

The  four  agencies  assign  a  50  percent 
risk  weight  to  loans  that  a  builder  has 
obtained  to  finance  the  construction  of 
one-to-four  family  residential 
properties.  These  properties  must  be 
presold,  and  the  lending  relationships 
must  meet  certain  other  criteria.  The 
OTS  and  OCC  rules  indicate  that  the 
property  must  be  presold  before  the 
construction  loan  is  made  in  order  for 
the  loan  to  qualify  for  the  50  percent 
risk  weight.  The  FDIC  and  FRB  permit 
loans  to  builders  for  residential 
construction  to  qualify  for  the  50 
percent  risk  weight  once  the  property  is 
presold,  even  if  that  event  occurs  after 
the  construction  loan  has  been  made. 

As  a  result  of  the  Section  303  review 
of  the  four  agencies'  regulatory  capital 
standards,  the  OTS  and  OCC  are 
considering  adopting  the  treatment  of 
presold  residential  construction  loans 
followed  by  the  FDIC  and  the  FRB, 
thereby  making  the  agencies'  rules  in 
this  area  uniform.  This  would  not 
require  an  amendment  of  the  FDIC's 
risk-based  capital  standards. 

B.9.  Nonresidential  Construction  and 
Land  Loans 

The  banking  agencies  assign  loans  for 
nonresidential  real  estate  development 
and  construction  purposes  to  the  100 
percent  risk  weight  category.  The  OTS 
generally  assigns  these  loans  to  the  same 
100  percent  risk  category.  However,  if 
the  amount  of  the  loan  exceeds  80 
percent  of  the  fair  value  of  the  property, 
the  excess  portion  is  deducted  from 
capital. 

B.IO.  Privately-Issued  Mortgage-Backed 
Securities 

The  banking  agencies,  in  general, 
place  privately-issued  mortgage-backed 
securities  in  either  the  50  percent  or  100 
percent  risk-weight  category,  depending 
upon  the  appropriate  risk  category  of 
the  underlying  assets.  However, 
privately-issued  mortgage-backed 
securities,  if  collateralized  by 
govenmient  agency  or  government- 
sponsored  agency  securities,  are 
generally  assigned  to  the  20  percent  risk 
weight  category. 

The  OTS  assigns  privately-issued 
high-quality  mortgage-related  securities 
to  the  20  percent  risk  weight  category. 
These  are,  generally,  privately-issued 
mortgage-backed  securities  with  AA  or 
better  investment  ratings. 

B.ll.  Other  Mortgage-Backed  Securities 

The  banking  agencies  and  the  OTS 
automatically  assign  to  the  100  percent 
risk  weight  category  certain  mortgage- 
backed  securities,  including  interest- 


only  strips,  principal-only  stiips.  and 
residuals.  However,  once  the  OTS' 
interest  rate  risk  amendments  to  its  risk- 
based  capital  standards  take  effect, 
stripped  mortgage-backed  securities  will 
be  reassigned  to  the  20  percent  or  50 
percent  risk  weight  category,  depending 
upon  these  securities'  characteristics. 
Residuals  will  remain  in  the  100  percent 
risk  weight  category. 

B.12.  Junior  Liens  on  One-to-Four 
Family  Residential  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  secured  by  a  first  lien,  the  other  by 
a  second  lien.  In  this  situation,  the  FRB 
and  the  OTS  view  both  loans  as  a  single 
extension  of  credit  secured  by  a  first 
lien  and  assign  the  combined  loan 
amount  a  50  percent  risk  weight  if  this 
amount  represents  a  prudent  loan-to- 
value  ratio.  If  the  combined  amoimt 
exceeds  a  prudent  loan-to-value  ratio, 
the  loans  are  assigned  to  the  100  percent 
risk  weight  category.  The  FDIC  also 
combines  the  first  and  second  liens  to 
detepni^e,H^eify|)propriateness  of  the 
loan-to-vaj^ff^jio.  but  it  applies  the 
risk  weigbt^dPprenUy  than  the  FRB 
and  the  OTS.  U  the  combiaed  loan 
amount  represents  a  prudent  loan-to- 
value  ratio,  the  FDIC  risk  weights  the 
first  lien  at  50  percent  and  the  second 
lien  at  100  percent;  otherwise,  both 
liens  are  risk- weigh  ted  at  100  percent. 
This  combining  of  first  and  second  liens 
is  intended  to  avoid  possible 
circumvention  of  the  capital 
requirement  and  to  capture  the  risks 
associated  with  the  combined  loans. 
The  OCC  treats  all  first  and  second 
liens  separately.  It  assigns  the  loan 
secured  by  the  first  lien  to  the  50 
percent  risk  weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk  weight  category. 

As  a  result  of  the  Section  303  review 
of  the  four  agencies'  regulatory  capital 
standards,  the  agencies  are  considering 
adopting  the  OCC's  treatment  of  junior 
liens  on  one-to-four  family  residential 
properties  in  order  to  eliminate  this 
difference  among  the  agencies'  risk- 
based  capital  guidelines.  On  February  4. 
1997,  the  FDIC  Board  of  Directors 
approved  the  publication  for  public 
comment  of  a  proposed  amendment  to 
the  FDIC'S  guidelines  that  would  tieat 
first  and  junior  liens  separately  with 
qualifying  first  liens  risk-weighted  at  50 
percent  and  all  jimior  liens  risk- 
weighted  at  100  percent.  This 
amendment,  which  is  to  be  published 
jointiy  with  the  other  agencies,  will 
simplify  the  risk-based  capital  standards 
and  treat  all  junior  liens  consistentiy. 
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B.13.  Mutual  Funds 


Rather  than  looking  to  a  mutual 
fund's  actual  holdings,  the  banking 
agencies  assign  all  of  a  bank's  holdings 
in  a  mutual  fund  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 
a  particular  mutual  fund  is  permitted  to 
hold  under  its  operating  rules.  Thus,  the 
banking  agencies  take  into  account  the 
maximum  degree  of  risk  to  which  a 
bank  may  be  exposed  when  investing  in 
a  mutual  fund  because  the  composition 
and  risk  characteristics  of  Its  future 
holdings  cannot  be  known  in  advance. 
In  no  case,  however,  may  a  risk-weight 
of  less  than  20  percent  be  assigned  to  an 
investment  in  a  mutual  fund. 

The  OTS  applies  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
mutual  fiind  is  actually  holding  at  a 
particular  time,  but  not  less  than  20 
percent.  In  addition,  both  the  OTS  and 
the  OCC  guidelines  also  permit,  on  a 
case-by-case  basis,  investments  in 
mutual  funds  to  be  allocated  on  a  pro 
rata  basis.  However,  the  OTS  and  the 
OCC  apply  the  pro  rata  allocation 
differently.  While  the  OTS  applies  the 
allocation  based  on  the  actual  holdings 
of  the  mutual  fund,  the  OCC  applies  it 
based  on  the  highest  amount  of  holdings 
the  fund  is  permitted  to  hold  as  set  forth 
in  its  prospectus. 

The  four  agencies'  Section  303  review 
of  their  regulatory  capital  standards  has 
led  them  to  consider  adopting  the  OCC's 
pro  rata  allocation  alternative  for  risk 
weighting  investments  in  mutual  funds, 
thereby  making  their  risk-based'capital 
rules  in  this  area  uniform.  On  February 
4. 1997,  the  FDIC  Board  of  Directors 
approved  the  publication  for  public 
comment  of  a  proposed  amendment  to 
the  FDIC's  risk-based  capital  standards 
that  would  allow  banks  to  apply  a  pro 
rata  allocation  of  risk  weights  to  a 
mutual  fund  based  on  the  limits  set 
forth  in  the  prospectus.  This  proposal  is 
to  be  published  jointly  with  the  other 
agencies. 

B.14.  "Covered  Assets" 

The  banking  agencies  generally  place 
assets  subject  to  guarantee  arrangements 
by  the  FDIC  or  the  former  Federal 
Savings  and  Loan  Insurance  Corporation 
in  the  20  percent  risk  weight  category. 
The  OTS  places  these  "covered  assets" 
in  the  zero  percent  risk-weight  category. 

B.15.  Pledged  Deposits  and 
Nonwithdrawable  Accounts 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accounts.  Income 
Capital  Certificates,  and  Mutal  Capital 
Certificates  do  not  exist  in  the  banking 
industry  and  are  not  addressed  in  the 
capital  guidelines  of  the  three  banking 
agencies. 
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The  capital  guidelines  of  the  OTS 
permit  savings  associations  to  inchide 
pledged  deposits  and  nonwithdrawable 
accounts  that  meet  OTS  criteria.  Income 
Capital  Certificates,  and  Mutal  Capital 
Certificates  in  capital. 

B.16.  Agricultural  Loan  Loss 
Amortization 

In  the  computation  of  regulatory 
capital,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VIII  of  the 
Competitive  Equality  Banking  Act  of 
1987  may  defer  and  amortize  certain 
losses  related  to  agricultural  lending 
that  were  incurred  on  or  before 
December  31, 1991.  These  losses  must 
be  amortized  over  seven  years.  The 
unamortized  portion  of  these  losses  is 
mcluded  as  an  element  of  Tier  2  capital 
under  the  banking  agencies'  risk-based 
capital  standards. 

Thrifts  were  not  eligible  to  participate 
in  the  agricultural  loan  loss 
an)ortization  program  established  by 
this  statute. 

C  DiCEerences  in  Reporting  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

Cl.  Sales  of  Assets  with  Recourse 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  before  January  1, 1997,  is 
recognized  as  a  sale  if:  (1)  the  transferor 
surrenders  control  of  the  futu'e 
economic  benefits,  (2)  the  transferor's 
obligation  under  the  recourse  provisions 
can  be  reasonably  estimated,  and  (3)  the 
transferee  cannot  require  repurchase  of 
the  receivables  except  pursuant  to  the 
recourse  provisions. 

Throu^  December  31.  1996,  the 
practice  of  the  banking  agencies 
generally  has  been  to  allow  banks  to 
report  transfers  of  receivables  as  sales 
only  when  the  transferring  institution: 
(1)  retains  no  risk  of  loss  from  the  assets 
transferred  and  (2)  has  no  obligation  for 
the  payment  of  principal  or  interest  on 
the  assets  transferred.  As  a  result,  except 
for  the  tyjjes  of  transfers  noted  below, 
transfers  of  assets  with  recourse  could 
not  normally  be  reported  as  sales  on  the 
Call  Report.  However,  this  general  rule 
did  not  apply  to  the  transfer  of  first  lien 
one-to-four  family  residential  mortgage 
loans  and  agricultural  mortgage  loans 
under  one  of  the  government  programs 
(Government  National  Mortgage 
Association,  Federal  National  Mortgage 
Association.  Federal  Home  Loan 
Mortgage  Corporation,  and  Federal 
Agricultural  Mortgage  Corporation). 
Transfers  of  mortgages  under  these 
programs  were  treated  as  sales  for  Call 
Report  purposes,  provided  the  transfers 


would  be  reported  as  sales  under  GAAP. 
Furthermore,  private  transfers  of  first 
lien  one-to-four  family  residential 
mortgages  also  were  reported  as  sales  if 
the  transferring  institution  retained  only 
an  insignificant  risk  of  loss  on  the  assets 
transferred.  However,  under  the  risk- 
based  capital  framework,  transfers  of 
mortgage  loans  with  recourse  under  the 
government  programs  or  in  private 
transfers  that  qualify  as  sales  for  Call 
Report  purposes  are  viewed  as  off- 
balance  sheet  items  that  are  assigned  a 
100  percent  credit  conversion  factor. 
Thus,  for  risk-based  capital  purposes, 
capital  is  generally  required  to  be  held 
for  the  full  amount  outstanding  of 
mortgages  sold  with  recourse  in  such 
transactions,  subject  to  the  low-level 
recourse  rule  discussed  earlier  in  this 
report. 

Through  year-end  1996,  the  OTS 
accounting  policy  has  been  to  follow 
FASB  Statement  No.  n.  However,  in 
the  calculation  of  risk-based  capital 
under  the  OTS  guidelines,  assets  sold 
with  recourse  that  have  been  removed 
from  the  balance  sheet  in  accordance 
with  Statement  No.  77  are  converted  at 
100  percent  and  also  are  subject  to  the 
low- level  recourse  rule.  This  effectively 
negates  that  sale  treatment  recognized 
on  a  GAAP  basis  for  risk-based  capital 
purposes,  but  not  for  leverage  capital 
purposes. 

Another  exception  to  the  banking 
agencies'  general  rule  for  reporting 
transfiers  with  recourse  applies  to  sales 
of  small  business  loans  and  leases  with 
recourse  by  "qualified  insured 
depository  institutions."  Section  208  of 
the  RCDRIA  specifies  that  the  regulatory 
reporting  requirements  applicable  to 
these  recourse  transactions  must  be 
consistent  with  GAAP.  Section  208  also 
requires  the  banking  agencies  and  the 
OTS  to  adopt  more  favorable  risk-based 
capital  requirements  for  these  recourse 
exposures  than  those  described  above. 
During  August  and  September  1995,  the 
FRB  published  a  final  rule  and  the 
FDIC,  the  OCC,  and  the  OTS  published 
interim  rules  (with  requests  for 
comment)  which  implemented  Section 
208  in  a  uniform  manner. 

C.2.  Futures  and  Forward  Contracts 

Through  December  31,1 996 ,  the 
banking  agencies  have  not,  as  a  general 
rule,  permitted  the  deferral  of  losses  on 
futures  and  forward  contracts  used  for 
hedging  purposes.  All  changes  in 
market  value  of  futures  and  forward 
contracts  are  reported  in  current  period 
income.  The  banking  agencies  adopted 
this  reporting  standard  prior  to  the 
issuance  of  FASB  Statement  No.  80, 
which  permits  hedge  or  deferral 
accounting  under  certain  circumstances. 


Hedge  accounting  in  accordance  with 
FASB  Statement  No.  80  is  permitted  by 
the  banking  agencies  only  for  futures 
and  forward  contracts  used  in  mortgage 
banking  operations. 

The  OTS  practice  is  to  follow  GAAP 
for  futures  and  forward  contracts.  In 
accordance  with  FASB  Statement  No. 
80,  when  hedging  criteria  are  satisfied, 
the  accounting  for  a  contract  is  related 
to  the  accounting  for  the  hedged  item. 
Changes  in  the  market  value  of  the 
contract  are  recognized  in  income  when 
the  effects  of  related  changes  in  the 
price  or  interest  rate  of  the  hedged  item 
are  recognized.  Such  reporting  can 
result  in  the  deferral  of  losses  which  are 
reflected  as  basis  adjustments  to  assets 
and  liabilities  on  the  balance  sheet. 


C.3.  Excess  Servicing  Fe 

As  a  general  rule,  through  December 
31,  1996,  the  banking  agencies  did  not 
follow  GAAP  for  excess  servicing  fees, 
but  required  a  more  conservative 
treatment.  For  loan  sales  that  occurred 
prior  to  1997,  excess  servicing  arose 
when  loans  were  sold  with  servicing 
retained  and  the  stated  servicing  fee  rate 
exceeded  a  normal  servicing  fee  rate. 
Except  for  sales  of  pools  of  firat  lien 
one-to-four  family  residential  mortgages 
for  which  the  banking  agencies' 
approach  was  consistent  with  the 
provisions  of  FASB  Statement  No.  65 
that  were  in  effect  through  year-end 
1996,  excess  servicing  fee  income  in 
banks  was  to  be  reported  as  realized 
over  the  life  of  the  transferred  asset 

In  contrast,  for  loan  sales  that 
occurred  prior  to  1997,  the  OTS  allowed 
the  present  value  of  the  future  excess 
servicing  fee  to  be  treated  as  an 
adjustment  to  the  sales  price  for 
purposes  of  recognizing  gain  or  loss  on 
the  sale.  This  approach  was  consistent 
with  the  then  applicable  provisions  of 
FASB  Statement  No.  65. 

C.4.  Ofibetting  of  Assets  and  Liabilities 

FASB  Interpretation  No.  39, 
"Offsetting  of  Amounts  Related  to 
Certain  Contracts,"  became  effective  in 
1994.  Interpretation  No.  39  interprets 
the  longstanding  accounting  principle 
that  "the  offsetting  of  assets  and 
liabilities  in  the  balance  sheet  is 
improper  except  where  a  right  of  setoff 
exists."  Under  Interpretation  No.  39, 
four  conditions  must  be  met  in  order  to 
demonstrate  that  a  right  of  setoff  exists. 
Then,  a  debtor  with  "a  valid  right  of 
setoff  may  offset  the  related  asset  and 
liability  and  report  the  net  amount." 
The  banking  agencies  allow  banks  to 
apply  Interpretation  No.  39  for  Call 
Report  purposes  solely  as  it  relates  to 
on-balance  sheet  amounts  associated 
with  off-balance  sheet  conditional  and 
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exchange  contracts  (e.g.,  forwards, 
interest  rate  swaps,  and  options).  Under 
the  Call  Report  instructions  in  effect 
through  December  31,  1996,  the  netting 
of  other  assets  and  liabilities  is  not 
permitted  unless  specifically  required 
by  the  instructions. 

The  OTS  practice  has  been  to  follow 
GAAP  as  it  relates  to  offsetting  in  the 
balance  sheet. 

C.5.  Push  Down  Accounting 

Push  down  accounting  is  the 
establishment  of  a  new  accoimting  basis 
for  a  depository  institution  in  its 
separate  financial  statements  as  a  result 
of  a  substantive  change  in  control. 
Under  push  down  accounting,  when  a 
depository  institution  is  acquired,  yet 
retains  its  separate  corporate  existence, 
the  assets  and  liabilities  of  the  acquired 
institution  are  restated  to  their  fair 
values  as  of  the  acquisition  date.  These 
values,  including  any  goodwill,  are 
reflected  in  the  separate  financial 
statements  of  the  acquired  institution  as 
well  as  in  any  consolidated  financial 
statements  of  the  institution's  parent. 

The  banking  agencies  require  push 
down  accounting  when  there  is  at  least 
a  95  percent  change  in  ownership.  This 
approach  is  generally  consistent  with 
accounting  interpretations  issued  by  the 
staff  of  the  Securities  and  Exchange 
Commission. 

The  OTS  requires  push  down 
accoimting  when  there  is  at  least  a  90 
percent  change  in  ownership. 

C.6.  Negative  Goodwill 

Under  Accounting  Principles  Board 
Opinion  No.  16,  "Business 
Combinations,"  negative  goodwill  arises 
when  the  fair  value  of  the  net  assets 
acquired  in  a  purchase  business 
combination  exceeds  the  cost  of  the 
acquisition  and  a  portion  of  this  excess 
remains  after  the  values  otherwise 
assignable  to  the  acquired  noncurrent 
assets  have  been  reduced  to  a  zero 
value. 

The  banking  agencies  require  negative 
goodwill  to  be  reported  as  a  liability  on 
the  balance  sheet  and  do  not  permit  it 
to  be  netted  against  goodwill  that  is 
included  as  an  asset.  This  ensures  that 
all  goodwill  assets  are  deducted  in 
regulatory  capital  calculations 
consistent  with  the  internationally 
agreed-upon  Basle  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  on  the  balance 
sheet. 

C.7.  In-Substance  Defieasance  of  Debt 

In-substance  defeasance  involves  a 
debtor  irrevocably  placing  risk-free 
monetary  assets  in  a  trust  established 
solely  for  satisfying  the  debt.  According 


to  FASB  Statement  No.  76,  the  liability 
is  considered  extinguished  for  financial 
reporting  purposes  if  the  possibility  that 
the  debtor  would  be  required  to  make 
further  payments  on  the  debt,  beyond 
the  funds  placed  in  the  trust,  is  remote. 
With  defeasance,  the  debt  is  netted 
against  the  assets  placed  in  the  trust,  a 
gain  or  loss  results  in  the  current  period, 
and  both  the  assets  placed  in  the  trust 
and  the  liability  are  removed  from  the 
balance  sheet. 

For  Call  Report  purposes  through 
December  31, 1996.  the  banking 
agencies  did  not  permit  banks  to  report 
the  defeasance  of  their  liabilities  in 
accordance  with  Statement  No.  76. 
Instead,  banks  were  to  continue 
reporting  any  defeased  debt  as  a  liability 
and  the  securities  contributed  to  the 
trust  as  assets.  No  netting  was 
permitted,  nor  was  any  recognition  of 
gains  or  losses  on  the  transaction 
allowed.  The  banking  agencies  did  not 
adopt  Statement  No.  76  because  of 
uncertainty  regarding  the  irrevocability 
of  trusts  established  for  defeasance 
purposes.  Furthermore,  defeasance 
would  not  relieve  the  bank  of  its 
contractual -obligation  to  pay  depositors 
or  other  credittkris.  In  June  1996,  the 
FASB  issued  a  new  accounting  standard 
(FASB  Statement  No.  125)  that 
supersedes  Statement  No.  76  for 
defeasance  transactions  occurring  after 
1996,  thereby  bringing  GAAP  in  line 
with  the  Call  Report  treatment  for  these 
transactions. 

The  OTS  practice  has  been  to  follow 
GAAP  for  defeasance  transactions. 

Dated  at  Washington,  D.C.,  this  17th  day  of 
November.  1997. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretaiy. 

[PR  Doc.  97-30560  Filed  11-20-97;  8:45  am) 
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FEDERAL  LABOR  RELATIONS 
AUTHORrrV 

Notice  of  Opportunity  to  Submit 
Amicus  Curiae  Briefs  in  an  Unfair 
Labor  Practice  Proceeding  Pending 
Before  the  Federal  Latwr  Relations 
Authority;  FLRA  Case  No.  WA-CA- 
40743 

AGENCY:  Federal  Labor  Relations 
Authority. 

ACTION:  Notice  of  the  opportunity  to  file 
amicus  curiae  briefs  in  a  case  pending 
before  the  Federal  Labor  Relations 
Authority.  In  the  subject  case,  the 
Authority  is  determining  whether 
section  2(d)  of  Executive  Order  12871 
constitutes  an  agency  election  to  bargain 


on  matters  set  forth  in  section  7106(b)(1) 
of  the  Federal  Service  Labor- 
Management  Relations  Statute  (5  U.S.C. 
7106(b)(1)),  and  whether  such  an 
election  can  be  enforced  in  Authority 
unfair  labor  practice  and  subsequent 
court  review  proceedings. 

SUMMARY:  The  Federal  Labor  Relations 
Authority  provides  an  opportunity  for 
all  interested  persons  to  file  briefs  as 
amici  curiae  on  a  significant  issue 
arising  in  a  case  pending  before  the 
Authority.  The  issue  is  common  to  a 
number  of  other  cases  also  pending 
before  the  Authority.  The  Authority'  is 
considering  the  cases  pursuant  to  its 
responsibilities  under  the  Federal 
Servure  Labor-Management  Relations 
Statute,  5  U.S.C.  7101-7135  (1994  & 
Supp.  n  1996)  (Statute).  The  issue 
concerns  an  agency's  obligation  to 
negotiate  on  subjects  set  forth  in  section 
7106(b)(1)  of  the  Statute  in  light  of  tlie 
provisions  of  sections  2(d)  and  3  of 
Executive  Order  12871.  Section  2(d)  of 
Executive  Order  12871  provides  in 
relevant  part  that  agency  heads  subject 
to  Chapter  71  of  tide  5,  United  States 
Code  shall  "negotiate  over  the  subjects 
set  forth  in  5  U.S.C.  7106(b)(1),  and 
instruct  subordinate  officials  to  do  the 
same(.]"  Section  3  of  Executive  Order 
12871  provides  in  relevant  part  that  it 
"is  not  intended  to,  and  does  not,  create 
any  right  to  administrative  or  judicial 
review,  or  any  other  right,  substantive  or 
procedural,  enforceable  by  a  party 
against  the  United  States,  [or]  its 
agencies  •*•.•• 

DATES:  Briefs  submitted  in  response  to 
this  notice  will  be  considered  if 
received  by  mail  or  personal  delivery  in 
the  Authority's  Case  Control  Office  by  5 
p.m.  on  Thursday,  December  18, 1997. 
Placing  submissions  in  the  mail  by  this 
deadlitie  will  not  be  sufficient. 
Extensions  of  time  to  submit  briefs  will 
not  be  granted. 

ADDRESSES:  Mail  or  deliver  brieb  to 
Peter  Constantine,  Director,  Case 
Control  Office,  Federal  Labor  Relations 
Authority,  607  14th  Sti«et,  NW.,  Room 
415,  Washington,  D.C.  20424-0001. 

I=0R  FURTHER  INFORMATION  CONTACT: 

Peter  Constantine,  Director,  Case 
Control  Office.  Federal  Labor  Relations 
Authority,  (202)  482-6540. 

SUPPLEMENTARY  INFORMATION:  The  case 
presenting  the  issue  on  which  amicus 
briefs  are  being  solicited  is  before  the 
Authority  on  exceptions  to  a 
recommended  decision  and  order  of  an 
Administrative  Law  Judge  (Judge) 
resolving  unfair  labor  practice 
allegations.  The  following  summary  is 
offered. 
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In  its  partial  decision  in  U.S. 
Department  of  Commerce,  Patent  and 
Trademark  Office.  Case  No.  WA-CA- 
40743  [PTO),  the  Authority  concluded, 
in  agreement  with  the  Judge,  that  the 
agency  violated  sections  7116(a)(1)  and 
(5)  of  the  Statute  by  failing  to  bargain 
with  the  union  over  the  impact  and 
implementation  of  its  decision  to  use 
term  appointments  to  fill  certain 
bargaining  unit  positions.  The  Authority 
also  detennined  that  the  agency's 
decision  to  use  term  appointments 
concerns  a  matter  encompassed  by 
section  7106(b)(1)  of  the  Statute. 
However,  the  Authority  did  not  rule  on 
the  General  Counsel's  allegation  that  the 
agency  violated  the  Statute  by  failing  to 
bargain  over  the  substance  of  its 
decision  to  use  the  term  appointments. 
The  Authority  in  PTO  decided  that 
resolving  this  remaining  allegation 
requires  examining  provisions  of  the 
Statute  and  Executive  Order  12871,  as 
well  as  relevant  precedent. 

The  Authority  detennined  that  the 
record  before  it  in  PTO  did  not 
adequately  address  issues  critical  to 
completing  the  analysis  required  to 
decide  this  remaining  allegation.  In 
particular,  the  Authority  stated  that  the 
parties  in  PTO,  as  well  as  parties  in 
other  pending  cases  in  which  the 
General  Counsel  had  similarly  alleged 
that  agencies  had  violated  the  Statute  by 
refusing  to  bargain  over  matters 
encompassed  by  section  7106(bKl), 
have  not  fully  addressed  long- 
established  precedent  regarding 
bargaining  obligations  under  section 
7106(b)(1). 

Accordingly,  with  respect  to  the 
remaining  allegation  concerning  the 
agency's  obligation  under  section 
7106(b)(1)  to  bargain  over  its  decision  to 
use  term  appointments,  the  Authority 
described  in  Section  IV.C.  through,E.  of 
its  partial  decision  in  PTO,  applicable 
precedent  and  questions  that  arise  from 
the  parties'  arguments.  The  Authority 
directed  the  parties  in  PTO  and  the 
other  listed  cases  to  submit  briefs  on  the 
questions  developed  in  its  partial 
decision.  The  questions  are  set  forth 
below. 

Additionally,  parties  in  the  other 
listed  cases  were  directed  to  address 
whether  there  are  £acts  or  issues  in  their 
cases  that  are  distinguishable  from  those 
in  PTO  on  the  particular  allegation  that 
the  respondent  was  obligated  to  bargain 
under  section  7106(b)(1). 

Finally,  the  Authority  provided  the 
parties  to  the  various  cases  the 
opportunity  to  request  oral  argument 
before  the  Authority.  However,  the 
Authority  determined  that  participation 
in  any  oral  argument  would  be  confined 
to  the  parties  to  the  various  pending 


cases,  in  the  absence  of  a  demonstration 
that  the  interests  of  a  person  desiring  to 
participate  in  the  oral  argument  will  not 
adequately  be  represented  by  these 
parties. 

In  addition  to  PTO,  the  other  pending 
cases  are: 

1.  Department  of  the  Air  Force.  647th 
Air  Base  Group,  Hanscom  Air  Force 
Base,  Mas^ichusetts  (and  National 
Association  of  Government  Employees, 
SEIU.  AFL-aO,  Local  Rl-8),  Case  No. 
BN-CA-41011; 

2.  U.S.  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(and  American  Federation  of 
Government  Employees.  National 
Border  Patrol  Council,  AFL-CIO),  Case 
No.  WA-CA-50048; 

3.  Social  Security  Administration, 
Santa  Rosa  District  Office,  Santa  Rosa, 
California  (and  American  Federation  of 
Government  Employees,  Council  147, 
AFLr-aO),  Case  No.  SF-CA-50155:  and 

4.  U.S.  Department  of  Veterans  Affairs 
Medial  Center,  Lexington,  Kentucky 
(and  National  Association  of 
Government  Employees),  Case  No.  CH- 
CA-50399. 

Although  the  questions  set  forth 
below  were  asked  of  the  parties  in  PTO 
and  the  other  cases  listed  above,  the 
matters  addressed  in  the  questions 
posed  are  likely  to  be  of  concern  to  the 
Federal  sector  labor-management 
relations  community  in  general. 
Therefore,  the  Authority  finds  it 
appropriate  to  provide  for  the  filing  of 
amicus  curiae  briefs  responding  to  the 
following  questions,  and  addressing  any 
other  matters  deemed  relevant  to 
resolving  the  questions  raised  in  this 
and  the  other  cases  listed  above 
concerning  the  respondent's  obligation 
to  bargain  under  section  7106(b)(1)  of 
the  Statute.  Responses  should  address, 
at  a  minimum,  [he  Statute,  legislative 
history,  Executive  Order  12871, 
Authority  and  judicial  precedent,  as 
discussed  in  the  Authority's  partial 
decision  in  PTO.  If  it  is  contended  that 
this  precedent  is  distinguishable  or  was 
wrongly  decided,  the  responses  should 
provide  the  basis  for  this  contention. 

1.  Under  what  circumstances,  if  any, 
does  an  election  to  bargain  under 
section  7106(b)(1)  of  the  Statute  create 
rights  and  obligations  that  are 
enforceable  through  unfair  labor 
practice  proceedings? 

2.  If  there  are  circumstances  when  an 
election  to  bargain  is  enforceable  under 
the  Statute,  are  those  circumstances 
present  in  PTO,  or  in  any  of  the  other 
cases  listed  above?  For  example,  if  an 
"irrevocable"  election  can  be  made,  has 
such  an  election  been  made  by  PTOf 

3.  E)oes  section  2(d)  of  Executive 
Order  12871  constitute  an  agency 


election,  within  the  meaning  of  section 
7106(b)(1)  of  the  Statute,  to  bargain  on 
proposals  on  matters  set  out  in  section 
7106(b)(1)? 

4.  If  an  election  to  bargain  creates 
rights  and  obligations  that  are 
enforceable  under  any  circumstances, 
what  is  the  extent  of  the  bargaining 
required  to  satisfy  the  obligations?  For 
example,  does  the  obligation  to  bargain 
extend  to  impasse,  or  is  it  satisfied  by 
some  other  "amount"  of  bargaining? 

5.  In  view  of  the  fact  that  the 
President's  issuance  of  Executive  Order 
12871  is  the  only  basis  asserted  for 
finding  that  an  election  to  bargain  has 
been  made  that  is  binding  on  the 
agency,  is  enforcing  the  election  barred 
by  Section  3  of  the  Executive  Order? 

6.  If  the  Authority  were  to  find  that 
there  are  circumstances  when  an 
election  to  bargain  is  enforceable  under 
the  Statute,  and  that  such  circumstances 
are  present  in  PTO  or  in  any  of  the  other 
cases  listed  above,  should  a  violation  be 
found  in  PTO  or  in  any  of  those  other 
cases?  If  so,  what  is  the  appropriate 
remedy  to  enforce  the  election? 

All  briefs  shall  be  captioned  "U.S. 
Department  of  Commerce,  Patent  and 
Trademark  Office.  Case  No.  WA-CA- 
40743,  Amicus  Brief"  and  shall  contain 
separate,  numbered  headings  for  each 
issue  discussed.  Briefs  must  include  a 
signed  and  dated  statement  of  service 
that  complies  with  the  Authority's 
regulations  (5  CFR  2429.27(a)  and  (c))    , 
showing  service  of  one  copy  of  the  brief 
on  all  counsel  of  record  or  other 
designated  representatives  in  PTO  and 
the  other  cases  listed  above.  Copies  of 
the  Authority's  partial  decision  in  PTO, 
dated  November  17, 1997,  and  a  list  of 
the  designated  representatives  for  that 
and  the  other  cases  may  be  obtained  in 
the  Authority's  Case  Control  Office  at 
the  address  set  forth  above.  Copies  of 
these  materials  will  be  forwarded  (by 
mail  or  by  facsimile)  to  any  person  who 
so  requests  by  contacting  Peter 
Constantine  at  the  same  address.  An 
original  and  four  (4)  copies  of  each 
amicus  brief  must  be  submitted,  with 
any  enclosures,  on  8 Vzxl  1  inch  paper. 

(Authority:  5  U.S.C.  7105(a)(2)(G)  ft  (I)) 

Dated:  November  17, 1997. 

For  the  Authority. 
Peter  Constantine, 

Director,  Case  Control  Office,  Federal  Labor 
Relations  Authority. 
(PR  Doc.  97-30688  Filed  11-20-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  by  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-30156)  published  on  page  61506  of 
the  issue  for  November  18, 1997. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for 
Angeline  R.  Mixner,  Worthington, 
Minnesota,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Angeline  R.  Mixner,  Worthington, 
Minnesota;  to  acquire  additional  voting 
shares  of  Madison  Agency,  Inc.,  Sioux 
Falls,  South  Dakota,  and  thereby 
indirecUy  acquire  First  Security  Bank  - 
Sanborn,  Sanborn,  Minnesota. 

Comments  on  this  application  must 
be  received  by  November  26,  1997. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  18  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-30698  Filed  11-20-97;  8:45  am) 

MLUNQ  CODE  821»-01-F 


Board  of  Governors  of  the  Federal  Reserve 
System.  November  18, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-30699  Filed  11-20-97;  8:45  am] 
BtLUNQ  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEIM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Contitjl  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  actiilg  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  8,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  LS"  W  Holding  Company, 
Oklahoma  City,  Oklahoma,  a  Qualified 
Family  Partnership;  to  acquire  voting 
shares  of  First  Fidelity  Bancorporation, 
Oklahoma  City,  Oklahoma,  and  thereby 
indirecUy  acquire  First  Fidelity  Bank, 
N.A.,  Oklahoma  City,  Oklahoma. 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  ImIow. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  18, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Community  Bancshares  of 
Mississippi,  Inc.,  Forest,  Mississippi;  to 
acquire  100  percent  of  the  voting  shares 
of  Community  Bank,  Southaven, 
Mississippi. 

2.  Hogan  Investments.  Inc..  and  * 
Hogan  Investments  Limited,  both  of 
Forsyth,  Georgia;  and  Laurens 
Bancshares,  Inc.,  Dudley,  Georgia;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  Bank  of  Dudley,  Dudley, 
Georgia. 


B.  Federal  Reserve  Bank  of  Chicago 

(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

l.F 6-M Bancorporation,  Inc., 
Kaukauna,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
South  Wayne,  South  Wayne,  Wisconsin. 

2.  First  Busey  Corporation.  Urbana, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Busey  Business  Bank 
(in  organization).  Indianapolis,  Indiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1 .  Eastwood  Financial  Corporation 
Employees'  Profit  Sharing  and  Stock 
Ownership  Plan,  Rochester,  Minnesota; 
to  become  a  bank  holding  company  by 
acquiring  30  percent  of  the  voting  sharea 
of  Eastwood  Financial  Corporation, 
Rochester,  Minnesota,  and  thereby 
indirecUy  acquire  Eastwood  Bank.  St. 
Charles,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  18, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-30697  Filed  11-20-97;  8:45  am) 
BIUJNO  CODE  6>10-01-r 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TWE  AND  DATE:  10:00  a.m..  Wednesday, 

November  26, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  1998  Federal  Reserve 
Bank  officer  salary  structure 
adjustments.  (This  item  was  originally 
announced  for  a  closed  meeting  on 
November  17,  1997.) 

2.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
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scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb. fed. us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procediual  and  other  information  about 
the  meeting. 

Dated:  November  19, 1997. 
lannifer  J.  (•hnaoa. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-30769  Filed  11-19-97;  10:57 
am) 

BNXMQCOOe  S210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Minority  H«alth;  Availability  of 
Funds  for  Grants  for  the  Minority 
Community  Healtfi  Coalition 
Demonstration  Program 

AGENCY:  Office  of  the  Secretary.  Office 
of  Minority  Health. 
ACnOM:  Notice  of  availability  of  funds 
and  request  for  applications  for  the 
Minority  Community  Health  Coalition 
Demonstration  Grant  Program. 

Authority 

This  program  is  authorized  under 
section  1707(d)(1)  of  the  Public  Health 
Service  Act,  as  amended  by  Public  Law 
101-527,  the  Disadvantaged  Minority 
Improvement  Act  of  1990. 

Purpoee 

The  purpose  of  this  Fiscal  Year  1998 
Minority  Community  Health  Coalition 
Demonstration  Program  is  to  issue 
grants  to  improve  the  health  status  of 
targeted  minority  populations  through 
health  promotion  and  disease  risk 
reduction  intervention  programs.  This 
program  is  intended  to  demonstrate  the 
efiiectiveness  of  community-based 
coalitions  in: 

(1)  Developing,  implementing  and 
conducting  demonstration  projects 
which  coordinate  integrated 
community-based  screening  and 
outreach  services,  and  include  linluges 
for  access  and  treatment  to  minorities  in 
high-risk,  low-income  communities;  and 

(2)  Addressing  sociocultural  and 
linguistic  barriers  to  health  care. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  Potential  applicants 
may  obtain  a  copy  of  the  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-0)  or  Healthy  People  2000 


Midcourse  Review  and  1995  Revisions 
(Stock  No.  017-001-0052&-6)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  D.C.  20402-9325  or 
telephone  (202)  783-8238. 

Background 

This  program  is  based  on  the 
hypothesis  that  the  community  coalition 
approach  to  health  promotion  and  risk 
reduction  can  be  effective  in  reaching 
minority  target  populations— especially 
those  most  at  risk  or  hard  to  reach. 
Among  the  merits  of  using  coalitions  is 
the  hi^er  likelihood  that:  (1)  the 
intervention  will  be  culturally  sensitive, 
credible  and  more  acceptable  to  the 
target  population:  (2)  the  project  will 
address  the  health  problem(s)  within  the 
context  of  related  socio-economic 
issues;  and  (3)  the  effort  will  contribute 
to  overall  community  empowerment  by 
strengthening  indigenous  leadership 
and  organizations.  The  OMH  is 
continuing,  through  this  announcement, 
to  promote  the  utilization  of  community 
coalitions  to  develop  and  implement 
health  promotion/disease  risk  reduction 
programs. 

In  FY  1998  the  Minority  Community 
Health  Coalition  Demonstration 
Program  continues  to  focus  on  health 
problem  areas  identiOed  in  the  1995 
OMH  Report  to  Congress.  These  health 
areas  are  commonly  referred  to  as  the 
"7+4"  health  issue  areas:  (1)  cancer;  (2) 
cardiovascular  disease  and  stroke;  (3) 
chemical  dependency;  (4)  diabetes;  (5) 
homicide,  suicide  and  unintentional 
injuries;  (6)  infant  mortality;  and  (7) 
HIV/ AIDS;  plus,  access  to  health  care; 
health  professions  personnel 
development;  improved  data  collection 
and  analysis;  and  cultural  competency. 
Flexibility  for  communities  to  define 
their  own  health  problem  priorities  (e.g., 
asthma,  sexually  transmitted  diseases 
(STDs).  tuberculosis,  female  genital 
mutilation,  immunization  and  tobacco 
use)  is  also  encouraged. 

Eligible  Applicants 

Public  and  private,  nonprofit  minority 
community-based  organizations  which 
represent  an  established  community 
coalition  of  at  least  three  discrete 
organizations.  (See  E)efinitions  of 
Minority  Community-Based 
Organizations  and  Community  Coalition 
found  in  this  announcement.)  The 
minority  community-based  organization 
will:  serve  as  the  lead  agency  for  the 
grant^be  responsible  for  management  of 
the  project;  and  serve  as  the  fiscal  agent 
for  the  Federal  grant  awarded.  The 
coalition  must  include  a  health  care 
facility  such  as  a  community  health 
center,  migrant  health  center^ealth 


department  or  medical  center  to  provide 
follow-up  treatment  services.  The 
coalition  membership  must  be 
documented  as  specified  under  the 
project  requirements  described  in  this 
announcement. 

National  organizations  are  not  eligible 
to  apply,  however,  local  affiliates  of 
such  organizations  which  meet  the 
definition  of  minority  community-based 
organization  are  eligible.  Currently 
funded  OMH  Bilingual/Bicultural 
Service  Demonstration  Program 
(Managed  Care)  grantees  are  not  eligible 
to  apply.  Organizations  are  not  eligible 
to  receive  funding  from  more  than  one 
OMH  grant  program. 

Deadline 

To  receive  consideration,  grant 
applications  must  be  received  by  the 
Office  of  Minority  Health  (OMH)  Grants 
Management  Office  by  January  20. 1998. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are:  (1) 
received  on  or  before  the  deadline  date, 
or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  A  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service  will  be  accepted  in 
lieu  of  a  postmark.  Private  meteted 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.  Applications 
submitted  by  facsimile  transmission 
(FAX)  or  any  other  electronic  format 
will  not  be  accepted.  Applications 
which  do  not  meet  the  deadline  will  be 
considered  late  and  will  be  returned  to 
the  applicant  unread. 

Addresses/Contacts 

Applications  must  be  prepared  using 
Form  PHS  5161-1  (Revised  July  1992 
and  approved  by  OMB  under  control 
Number  0937-0189).  Application  kits 
and  technical  assistance  on  budget  and 
business  aspects  of  the  application  may 
be  obtained  from  Ms.  Carolyn  A. 
Williams,  Grants  Management  Officer, 
Division  of  Management  Operations, 
Office  of  Minority  Health,  Rockwall  11 
Building,  Suite  1000,  5515  Security 
Lane,  Rockville,  MD  20852,  telephone 
(301)  594-0758.  Completed  applications 
are  to  be  submitted  to  the  same  address. 

Questions  regarding  programmatic 
information  and/or  requests  for 
technical  assistance  in  the  preparation 
of  grant  applications  should  be  directed 
to  Ms.  Cynthia  H.  Amis,  Director, 
Division  of  Program  Operations,  Office 
of  Minority  Health,  Rockwall  11 
Building,  Suite  1000,  5515  Security 
Lane,  Rockville.  MD  20852.  telephone 
(301)594-0769. 

Technical  assistance  is  also  available 
through  the  OMH  Regional  Minority 
Health  ConsultanU  (RMHCs).  A  listing 
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of  the  RMHCs  and  how  they  may  be 
contacted  will  be  provided  in  the  grant 
application  kit.  Additionally,  applicants 
can  contact  the  OMH  Resource  Center 
(OMH-RC)  at  1-800-444-6472  for 
health  information. 

Availiability  of  Funds 

Approximately  $2.5  million  is 
expected  to  be  available  for  award  in  FY 
1998.  It  is  projected  that  awards  of  up 
to  5150,000  total  costs  (direct  and 
indirect)  for  a  12  month  period  will  be 
made  to  approximately  16  to  18 
competing  applicants.  Of  the  total 
amount  obligated,  at  least  $750,000  will 
be  awarded  to  projects  that  include  HIV/ 
AIDS  as  one  of  the  targeted  health 
problem  areas. 

Period  of  Support 

The  start  date  for  the  Minority 
Community  Health  Coalition 
Demonstration  Program  grants  is  July  1. 
1998.  Support  may  be  requested  for  a 
total  project  period  not  to  exceed  3 
years.  Noncompeting  continuation 
awards  of  up  to  $150,000  will  be  made 
subject  to  satisfactory  performance  and 
availability  of  funds. 

Proiect  Requirements 

Each  applicant  to  this  demonstration 
grant  program  must: 

(1)  Address  at  least  one,  but  no  more 
than  three  (3)  health  problem  areas 
which  significantly  impact  the  local 
targeted  community.  At  least  one  must 
be  from  Part  A  ("7+4")  of  the  definiUon 
of  health  probleffi  area  found  in  this 
announcement. 

(2)  Have  an  established  coalition 
capable  of  ensuring  that  the  target 
population  is  provided  with  a 
continuum  of  appropriate  health  care 
services  and  support.  The  coalition 
must  have  the  capacity  to  plan  and 
coordinate  services  which  reduce 
existing  sociocultural  and/or  linguistic 
barriers  to  health  care  and  carry  out 
screening,  outreach  and  enabling 
services  to  ensure  that  clients  follow  up 
with  treatment  and  treatment  referrals. 

(3)  Detail/specify  the  roles  and 
resources  that  each  coalition  member 
will  bring  to  the  project,  and  state  the 
duration  and  terms  of  the  agreement,  as 
confirmed  by  a  signed  agreement 
between  the  applicant  organization  and 
each  coalition  member.  The  document 
must  be  signed  by  individuals  with  the 
authority  to  represent  the  organization 
(e.g.,  president,  chief  executive  officer, 
executive  director). 

Use  of  Grant  Funds 

Budgets  of  up  to  $150,000  total  cost 
(direct  and  indirect)  per  year  may  be 
requested  to  cover  costs  of:  personnel, 


consultants,  supplies  (including 
screening  and  outreach  supplies), 
equipment,  and  grant  related  travel. 
Funds  may  not  be  used  for  medical 
treatment,  construction,  building 
alterations,  or  renovations.  All  budget 
requests  must  be  fully  justified  in  terms 
of  the  proposed  goals  and  objectives  and 
include  a  computational  explanation  of 
how  costs  were  determined. 

Criteria  for  Evaluating  Applications 

Review  of  Application 

Applications  will  be  screened  upon 
receipt  Those  that  are  judged  to  be 
incomplete,  nonresponsive  to  the 
announcement  or  nonconforming  will 
be  returned  without  comment.  Each 
organization  may  submit  no  more  than 
—one  proposal  under  this  announcement. 
If  an  organization  submits  more  than 
one  proposal,  all  wiltbe  deemed 
ineligible  and  returned  without 
comment.  Accepted  applications  will  be 
reviewed  for  technical  merit  in 
accordance  with  PHS  policies. 
Applications  will  be  evaluated  by  an 
Objective  Review  Panel  chosen  for  their 
expertise  in  minority  health,  experience 
relevant  to  this  program,  and  their 
understanding  and  knowledge  of  the 
health  problems  and  risk  factors 
confronting  racial  and  ethnic  minorities 
in  the  United  States. 

Applications  are  advised  to  pay  close 
attention  to  the  specific  program 
guidelines  and  general  instructions 
provided  in  the  application  kit. 

Application  Review  Criteria  -' 

The  technical  review  of  applications 
will  consider  the  following  generic 
factors,  which  are  listed  in  descending 
order  of  priority. 

Factor  1:  Methodology  (35%) 

Appropriateness  of  proposed 
approach  and  specific  activities  for  each 
objective.  Logic  and  sequencing  of  the 
planned  approaches  in  relation  to  the 
objectives  and  program  evaluation. 
Extent  to  which  the  applicant 
demonstrates  access  to  the  target 
population.  Soundness  of  the 
established  linkages. 

Factor  2:  Evaluation  (20%) 

Thoroughness,  feasibility  and 
appropriateness  of  the  evaluation 
design,  and  data  collection  and  analysis 
procedures.  Potential  for  replication  of 
the  project  for  similar  target  populations 
and  communities. 

Factor  3:  Background  (15%) 

Adequacy  of  demonstrated  knowledge 
of  the  problem  at  the  local  level; 
demonstrated  need  within  the  proposed 
community  and  target  population; 


demonstrated  support  and  established 
linkages  in  order  to  conduct  proposed 
model;  and  extent  and  documented 
outcome  of  past  efforts/activities  with 
the  target  population. 

Factor  4:  Goals  and  Objectives  (15%) 

Merit  of  the  objectives,  their  relevance 
to  the  program  purpose  and  stated 
problem,  and  their  attainability  in  the 
stated  time  frames. 

Factor  5:  Management  Plan  (15%) 

Applicant  organization's  capability  to 
manage  and  evaluate  the  project  as 
determined  by;  the  qualifications  of 
proposed  staff  or  requirements  for  "to  be 
hired"  staff:  proposed  staff  level  of 
effort;  management  experience  qf  the 
lead  agency;  and  experience  of  each 
coalition  member  as  it  relates  to  its 
defined  roles  and  the  project. 

Award  Criteria 

Funding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  for 
Minority  Health.  Office  of  Minority 
Health  and  will  take  under 
cgnsideration:  recommendations/ratings 
of  the  review  panels;  geographic  and 
racial/ethnic  distribution;  and  health 
problem  areas  having  the  greatest 
impact  on  minoriw  populations. 
Consideration  win  also  be  given  to 
projects  proposed  to  be  implemented  in 
Empowerment  Zones  and  Enterprise 
Communities. 

Definitions 

For  purposes  of  this  grant 
aimounceraent,  the  following 
definitions  are  provided; 

Community-Based  Organization — 
Public  and  private,  non-profit 
organizations  which  are  representative 
of  communities  or  significant  segments 
of  communities,  and  which  address 
health  and  human  services. 

Community  Coalition — ^At  least  three 
(3)  discrete  organizations  and 
institutions  in  a  community  which  on 
specific  community  concerns, 
resolution  of  those  concerns  through  a 
formalized  relationship  documented  by 
written  memoranda  of  understanding/ 
agreement  signed  by  individuals  with 
the  authority  to  represent  the 
organizations  (e.g.,  president,  chief 
executive  officer,  executive  director). 

Cultural  Competency — A  set  of 
interpersonal  skills  that  allow 
individuals  to  increase  their 
understanding  and  appreciation  of 
cultural  differences  and  similarities 
within,  among  and  between  groups. 
This  requires  a  willingness  and  ability 
to  draw  on  community-based  values, 
traditions  and  customs,  and  to  work 
with  knowledgeable  persons  of  and 
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from  the  community  in  developing 
focused  interventions,  communications 
and  other  supports.  (Orlandi,  Mario  A., 
1992) 

Health  Care  Facility— A^  public 
nonprofit  focility  that  has  an  established 
record  for  providing  comprehensive 
health  care  services  to  a  targeted,  racial/ 
ethnic  minority  community.  Facilities 
providing  only  screening  and  referral 
activities  are  not  included  in  this 
definition.  A  health  care  facility  may  be 
a  hospital,  outpatient  medical  facility, 
community  health  center,  migrant 
health  center,  or  a  mental  health  center. 
Health  Problem  Area — (a)  One  of  the 
"7  +  4"  health  areas:  cancer, 
cardiovascular  disease  and  stroke; 
chemical  dependency;  diabetes; 
homicide,  suicide  and  unintentional 
injuries;  infant  mortality;  HTV/AIDS; 
access  to  health  care;  health 
professional  personnel  development; 
improved  data  collection  and  anal^rsis; 
and  cultural  competency;  or  (b)  a 
disease  or  health  condition  which  has  a 
demonstrated  impact  on  morbidity  rates 
among  the  minority  population,  for 
example,  asthma,  sexually  transmitted 
diseases  (STDs),  tuberculosis,  female 
'  genital  mutilation,  immunization  and 
tobacco  use. 

Intervention — A  combination  of 
clinirAl  preventive  services  (e.g.,  blood 
pressure  screening),  information 
dissemination,  enviroiunental 
modifications,  educational  activities, 
and  coordinated  networking  activities 
among  health  and  human  service  related 
programs  (e.g.,  referral  for  child  care 
services,  job  placement,  literacy 
programs)  designed  to  alter  or  modify  a 
condition  or  outcome,  or  to  change 
behavior  to  reduce  the  likelihood  of  a 
preventable  health  problem  occurring  or 
progressing  further. 

Minority  Community-Based 
Organizations — Public  and  private 
nonprofit  community-based  minority 
organization  or  a  local  affiliate  of  a 
national  minority  organization  that  has: 
a  governing  board  composed  of  51 
percent  or  more  racial/ethnic  minority 
members,  a  significant  number  of 
minorities  in  key  program  positions, 
and  an  established  record  of  service  to 
a  racial/ethnic  minority  community. 
Minority  Populations — American 
Indian  or  Alaska  Native,  Asian,  Black  or 
African  American.  Hispanic  or  Latino, 
and  Native  Hawaiian  or  Other  Pacific 
Islander.  (0MB  Statistical  Policy 
Directive  No.  15) 

Risk  Factor— The  environmental  and 
behavioral  influences  capable  of  causing 
ill  health  with  or  without 
predisposition. 

Sociocultural  Barriers — Policies, 
practices,  behaviors  and  beliefs  that 


create  obstacles  to  health  care  access 
and  service  delivery  (e.g.,  immunization 
requirements,  cultural  differences 
between  individuals  and  institutions, 
cultural  differences  of  beliefs  about 
health  and  illness,  customs  and 
lifestyles,  cultural  differences  in 
languages  or  nonverbal  communication 
styles). 

Reporting  and  Other  Requirements 

General  Reporting  Requirements 

A  successful  applicant  under  this 
notice  will  submit:  (1)  semi-annual 
progress  reports;  (2)  an  annual  Financial 
Status  Report;  and  (3)  a  final  progress 
report  and  Financial  Status  Report  in 
the  format  established  by  the  C3ffice  of 
Minority  Health,  in  accordance  with 
provisions  of  the  general  regulations 
which  apply  under  CFR  74.50-74.52, 
with  the  exception  of  State  and  local 
goverrmients  to  which  45  CFR  Part  92, 
Subpart  C  reporting  requirements  apply. 

Provision  of  Smoke-Free  Workplace  and 
Non-Use  of  Tobacco  Products  by 
Recipients  ofPHS  Grants 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- fi^e  workplace  and  to 
promote  the  non-use  of  all  tobacco 
products.  In  addition,  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  Public 
Health  Systems  Reporting 
Requirements.  Under  these 
requirements,  a  community-based 
nongovenunental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  organizations  within  their 
jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(8)  to  be  impacted: 
(a)  a  copy  of  the  face  page  of  the 
application  (SF  424),  and  (b)  a  summary 
of  the  project  (PHSIS),  not  to  exceed  one 
page,  which  provides:  (1)  a  description 


of  the  population  to  be  served,  (2)  a 
sxmimary  of  the  services  to  be  provided, 
and  (3)  a  description  of  the  coordination 
plaimed  with  the  appropriate  State  or 
local  health  agencies.  Copies  of  the 
letters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
Office  of  Minority  Health. 

State  flevieWis 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
which  allows  States  the  option  of  setting 
up  a  system  for  reviewing  applications 
bom  within  their  States  for  assistance 
imder  certain  Federal  programs.  The 
application  kit  to  be  made  available 
under  this  notice  will  contain  a  listing 
of  States  which  have  chosen  to  set  up 
a  review  system  and  will  include  a  State 
Single  Point  of  Contact  (SPOC)  in  the 
State  for  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  established  by  the 
Office  of  Minority  Health's  Grants 
Management  Officer.  The  Office  of 
Minority  Health  does  not  guarantee  that 
it  will  accommodate  or'explain  its 
responses  to  State  process 
recommendations  received  after  that 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs"  Executive  Order 
12372  and  45  CFR  Part  100  for  a 
description  of  the  review  process  and 
requirements). 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Minority 
Community  Health  Coalition 
Demonstration  Program  is  93-137. 
Clay  E.  Simpaon,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 

IFR  Doc.  97-30565  Filed  11-20-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Agency  information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request;  Extension 

AGENCY:  Administration  on  Aging.  HHS. 
ACTION:  Notice. 


M' Jt 


SUMMARY:  The  Administration  on  Aging 
is  announcing  an  opportunity  for  public 
comment  on  the  continued  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995,  Federal  agencies  are  required  to 
publish  in  the  Federal  Register 
concerning  each  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
noticff  This  notice  solicits  comments  on 
the  requirements  relating  to  the 
submission,  by  AoA  grantees,  of 
semiannual  financial  reports  on  all  Title 
III  grants.  The  information  contained  in 
the  OMB  269  and  its  supplemental 
forms  reports  currently  being  collected 
concurrently. 

SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Form  to  the 
Financial  Status  Report  for  all  AoA  Title 
II  Grantees. 

Description:  Supplemental  Form  to 
the  Financial  Status  Report  provide  an 
understanding  of  how  projects  funded 
by  the  Older  Americans  Act  are  being 
administered  by  grantees,  in 
conformance  with  legislative 
requirements,  pertinent  federal 
regulations,  and  other  applicable 
instructions  and  guidelines  issued  by 
the  Administration  on  Aging  (AoA). 
This  information  will  be  used  for  federal 
oversight  of  Title  III  Projects. 

Respondents:  State  Agencies  on 
Aging. 

Number  of  Respondents:  57. 

Average  Number  of  Responses  per 
Respondent:  2. 

Average  Burden  Hours:  */i  hour  per 
State  Agency. 

Additional  Information 

Copies  of  the  collection  may  be 
obtained  by  writing  to  the 
Administration  on  Aging,  Office  of  the 
Executive  Secretariat,  330  Independence 
Avenue,  SW,  Washington,  DC  20201, 
Attn:  AoA  Reports  Clearance  Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision, 
concerning  the  collection  of 
information,  between  30  and  60  days 


after  publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  10  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following  address: 
Administration  on  Aging,  Wilbur  J. 
Cohen  Federal  Building,  330 
Independence  Avenue,  SW, 
Washington.  D.C.  20201  ATTN: 
Margaret  A.  Tolson. 

Dated:  November  14, 1997. 
William  F.  Benson, 

Acting  Principal  Deputy  Assistant  Secretary 
on  Aging. 

[FR  Doc.  97-30567  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Federal  Allotments  to  States  for  Social 
Services  ExpQnditures,  Pursuant  to 
Title  XX,  Blc^^Orants  to  States  for 
Social  Servic^lPromulgation  for 
Fiscal  Year  f  #9 

AGENCY:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notification  of  allocation  of  title 
XX — social  services  block  grant 
allotments  for  fiscal  year  1999. 

SUMMARY:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1999.  pursuant  to  title  XX  of  the 
Social  Security  Act,  as  amended  (Act). 
The  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  for  the  fiscal  year.  If 
Congress  enacts  and  the  President 
approves  an  amount  different  from  the 
authorization,  the  allotments  will  be 
adjusted  proportionately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Bums,  (202)  401-5536. 
SUPPLEMENTARY  INFORMATION:  Section 
2003  of  the  Act  authorizes  $2,380 
billion  for  Fiscal  Year  1999  and 
provides  that  it  be  allocated  as  follows: 

(1)  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receives  an  amount  which 
bears  the  same  ratio  to  $2,380  billion  as 
its  allocation  for  Fiscal  Year  1981  bore 
to  $2.9  billion. 

(2)  American  Samoa  receives  an 
amount  which  bears  the  same  ratio  to 
the  amount  allotted  to  the  Northern 
Mariana  Islands  as  the  population  of 


American  Samoa  bears  to  the 
population  of  the  Northern  Mariana 
Islands  determined  on  the  basis  of  the 
most  recent  data  available  at  the  time 
such  allotment  is  determined. 

(3)  The  remainder  of  the  $2,380 
billion  is  allotted  to  each  State  in  the 
same  proportion  as  that  State's 
population  is  to  the  population  of  all 
States,  based  upon  the  most  recent  data 
available  fit)m  the  Department  of 
Commerce. 

For  Fiscal  Year  1999,  the  allotments  are 
based  upon  the  Bureau  of  Census 
population  statistics  contained  in  its 
report  "Estimates  of  the  Population  of 
the  U.S.  Regions,  and  States  by  Selected 
Age  Groups  and  Sex:  1990  to  1996 
(CB97-64,  released  April  21. 1997),  and 
"1990  Census  of  Population  and 
Housing"  (CPH-&-AS  and  CPH-6- 
CNMI)  published  April  1992,  which  are 
the  most  recent  data  available  from  the 
Department  of  Commerce  at  this  time  as 
to  the  population  of  each  State  and  each 
Territory. 

EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1, 1998. 

Fiscal  Year  1999  Federal  Allot- 
ments TO  States  for  Social 
Services— Title  XX  Block 
Grants 


Total 


ALABAMA _ 

ALASKA 

americansamcwk" 

ARIZONA  

ARKANSAS  

CALIFORNIA  .„...: 

COLORADO  

CONNECTICLTT 

DELAWARE 

DIST.  OF  COLUMBIA . 

FLORIDA  

GEORGIA _ 

GUAM .„^.. 

HAWAII  . 

IDAHO 

ILLINOIS  

INDIANA  

IOWA  _ 

KANSAS  _ 

KENTUCKY  

LOUISIANA „.. 

MAINE 

MARYLAND  , 

MASSACHUSETTS  .„., 

MICHIGAN  

MINNESOTA 

MISSISSIPPI 

MISSOURI  _.. 

MONTANA  „. 

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE  

NEW  JERSEY  

NEW  MEXICO  

NEW  YORK  

NORTH  CAROLINA 


$2,380,000,000 


38,121,040 
5,415,275 
88.560 
39,503.853 
22,392,654 
284,395,631 
34,106.421 
29,208,585 
6.467,998 
4,844,307 
128,467,816 
65,596,878 
410,345 
10,562,909 
10,607,516 
105,691.543 
52,109,758 
25.443,765 
22,945.779 
34.650,625 
38,816.907 
11,089,270 
45,249,220 
54,349,023 
85,591,682 
41,555,770 
24.230.457 
47.809.654 
7,841,890 
14,738,113 
14,300.966 
10,366,639 
71,263,952 
15.282,317 
162,235,224 
65,331,237 
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Fiscal  Year  1999  Federal  AaoT- 
MENTS  TO  States  for  Social 
Services— Title  XX  Block 
Grants — Continued 


north  DAKOTA  

5.745.366 

NO.  MARIANA  ISLANDS  ... 

82.069 

OHIO ~     .       

99.678,535 

OKLAHOMA . 

29.449.462 

OREGON  

28.584.089 

PENNSYLVANIA  

107.556.110 

PUERTO  RICO 

12.310.345 

RHODE  ISLAND   

8,832.162 

SOUTH  CAROLINA 

33.000.170 

SOUTH  DAKOTA  

6.530.447 

TENNESSEE  

47,461.721 

TEXAS 

170.648.082 

UTAH  „_ 

17.842.752 

VERMONT  

5.254.691 

VIRGIN  ISLANDS  ..„ 

410.345 

VIRGINIA  

59.550.185 

WASHINGTON  

49.361.974 

WEST  VIRGINIA 

16.290.433 

WISCONSIN  ._ 

46.034.301 

WYOMING  - 

4.291.182 

Dated:  November  5.  1997. 
Donald  Sykes. 

Director,  Office  of  Community  Services. 
|FR  Doc.  97-30686  Filed  11-2&-97;  8:45  am) 
MLUNQ  COOe  4114-41-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
Poctet  No.  97N-044e] 

Determination  That  Desmopressin 
Acetate  Nasal  Solution  0.01%  (for 
Refrigerated  Storage)  Was  Not 
Withdrawn  From  Sale  for  Reasons  of 
Safety  or  Effectiveness 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
determination  that  desmopressin  acetate 
(DDAVP  Nasal  Spray)  nasal  solution 
0.01%  (for  refrigerated  storage)  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  This 
determination  will  allow  FDA  to 
approve  abbreviated  new  drug 
applications  (ANDA's)  for  desmopressin 
acetate  nasal  solution  0.01%  (for 
refrigerated  storage). 
FOR  FURTMER  INFORMATION  CONTACT: 
Mary  E.  Catchings.  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATKM:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 


(the  1984  amendments)  that  authorized 
the  approval  of  duplicate  versions  of 
drug  products  approved  under  an 
ANDA  procedure.  ANDA  sponsors 
must,  with  certain  exceptions,  show  that 
the  drug  for  which  they  are  seeking 
approvad  contains  the  same  active 
ingredient  in  the  same  strength  smd 
dosage  form  as  the  "listed  drug."  which 
is  a  version  of  the  drug  that  was 
previously  approved  under  a  new  drug 
application  (NDA).  Sponsors  of  ANDA's 
do  not  have  to  repeat  the  extensive 
clinical  testing  otherwise  necessary  to 
gain  approval  of  an  NDA.  The  only 
clinical  data  required  in  an  ANDA  are 
data  to  show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  bioequivalent  to 
the  listed  drug. 

The  1984  amendments  included  what 
is  now  section  505(j)(6)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(6)).  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Change  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  from  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  bom  sale  for  reasons  of 
safety  or  effectiveness  (21  CFR  314.162). 
Regulations  also  provide  that  the  agency 
must  make  a  determination  as  to 
whether  a  listed  drug  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness  before  an  ANDA  that  refers 
to  that  listed  drug  may  he  approved 
(§  314.161(a)(1)  (21  CFR  314.161(a)(1))). 
FDA  may  not  approve  an  ANDA  that 
does  not  refer  to  a  listed  drug. 

In  accordance  with  §  314.161(a)(1) 
and  (e),  the  agency  initiated  procedures 
to  determine  whether  desmopressin 
acetate  nasal  solution  0.01%  (for 
refrigerated  storage)  was  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness.  Desmopressin  acetate 
(DDAVP  Nasal  Spray)  nasal  solution 
0.01%  is  the  subject  of  approved  NDA 
17-922  held  by  Rhone-Poulenc  Rorer 
Pharmaceuticals,  Inc.  The  original 
formulation  of  desmopressin  acetate 
nasal  solution  0.01%  (NDA  17-922) 
provided  for  refrigerated  storage  of  the 
product.  On  August  7, 1996,  FDA 
approved  Rhone-Poulenc  Rorer 
Pharmaceutical.  Inc.'s  supplemental 
application  providing  for  reformulation 
of  desmopressin  acetate  nasal  solution 
0.01%  for  room  temperature  storage. 
Rhone-Poulenc  Rorer  Pharmaceutical. 
,  Inc.,  later  withdrew  the  original 
formulation,  citing  easier  storage  and 


convenience  with  the  reformulated  - 
product. 

FDA  has  reviewed  its  records  and. 
under  §  314.161.  has  determined  that 
desmopressin  acetate  nasal  solution 
0.01%  (for  refrigerated  storage)  was  not 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Accordingly,  tbe 
agency  will  maintain  desmopressin 
acetate  nasal  solution  0.01%  (for 
refrigerated  storage)  in  the 
"Discontinued  Drug  Product  List" 
section  of  the  Orange  Book.  The 
"Discontinued  Drug  Product  List" 
delineates,  among  other  items,  drug 
products  that  have  been  discontinued 
bom  marketing  for  reasons  other  than 
safety  or  effectiveness.  ANDA's  that 
refer  to  desmopressin  acetate  nasal 
solution  0.01%  (for  refrigerated  storage) 
may  be  approved  by  the  agency. 

Dated:  November  14. 1997. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-30614  Filed  11-20-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-028e] 

Content  and  Format  of  Labeling  for 
Human  Prescription  Drugs;  Pregnancy 
Labeling;  Public  Hearing;  Reopening 
of  Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  reopening  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
comment  period  following  its 
September  12, 1997.  public  hearing 
until  January  12, 1998.  This  public 
bearing,  which  was  annoimced  in  the 
Federal  Register  of  July  31.  1997  (62  FR 
41061),  focused  on  requirements  for  the 
content  and  format  of  the  pregnancy 
subsection  of  labeling  for  human 
prescription  drugs.  The  comment  period 
closed  on  November  12, 1997.  This 
action  is  being  taken  in  response  to  the 
request  of  the  Pharmaceutical  Research 
and  Manufacturers  of  America  for 
additional  time  to  prepare  comments 
because  of  the  complexity  and 
importance  of  the  issues  raised  by    > 
pregnancy  labeling. 

DATES:  Written  comments  by  January  12. 
1998. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
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Administration,  12420  Parklawm  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
E.  Cunningham,  Center  for  Drug 
Evaluation  and  Research  (HFI>-6).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
6779. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  31,  1997  (62  FR 
41061),  FDA  announced  that  it  would 
be  holding  a  public  hearing  on 
September  12,  1997.  concerning  the 
requirements  for  the  content  and  format 
of  the  pregnancy  subsection  of  labeling 
for  human  prescription  drugs.  The 
public  hearing  was  intended  to  elicit 
comments  on  the  practical  utility, 
effects,  and  limitations  of  the  current 
pregnancy  labeling  categories  in  order  to 
help  the  agency  identify  the  range  of 
problems  associated  with  the  categories 
and  to  identify  and  evaluate  options  that 
might  address  identified  problems. 
Interested  persons  were  given  until 
November  12,  1997,  to  submit  written 
comments  on  these  issues.  Because  of 
the  complexity  and  importance  of  the 
issues  raised  by  pregnancy  labeling,  the 
Pharmaceutical  Research  and 
Manufacturers  of  America  has  requested 
an  additional  60  days  to  prepare 
comments. 

Interested  persons  may,  on  or  before 
January  12,  1998.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  this  subject.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  Docket  No.  97N-0289. 
Received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  November  13, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-30561  Filed  11-20-97;  8:45  am] 
BIUMG  COOC  4taiM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Antiviral  Drugs  Advisory  Committee; 
Notice  of  Subcommittee  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 


Name  of  Committee:  Subcommittee 
meeting  of  the  Antiviral  Drugs  Advisory 
Committee  on  immunosuppressive 
drugs. 

C^neml  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  14,  1998,  8:30  a.m.  to 
5  p.m. 

Location:  Quality  Suites,  Potomac 
Ballroom,  Three  Research  Ct.,  Rockville. 
MD. 

Contact  Person:  Rhonda  W.  Stover  or 
John  B.  Schupp,  Center  for  Drug 
Evaluation  and  Research  (HFD-21). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5455,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  tiie 
Washington,  DC  area),  code  12531. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  January  14,  1998.  the 
subcommittee  will  discuss  new  drug 
application  (NDA)  50-722.  CellCept® 
(mycophenoJate  mofetil),  Syntex,  USA, 
Inc.,  for  immtusp^uppression  following 
cardiac  transplantation. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  7.  1998.  Oral 
presentations  bom  the  public  will  be 
scheduled  between  approximately  1 1 
a.m.  and  12  m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  7,  1998.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  14, 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-30705  Filed  11-20-97;  8:45  am) 

BILUNG  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  11, 1997,  8  a.m.  to  6 
p.m.,  and  December  12,  1997,  8  a.m.  to 
3:30  p.m. 

Location:  DoubleTree  Hotel,  Plazas  I, 
II.  and  lU,  1750  Rockville  Pike, 
Rockville,  MD. 

Contact  Person:  Linda  A.  Smallwood. 
Center  for  Biologies  Evaluation  and 
Research  (HFM-350).  Food  and  Drug 
Administi^tion,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-3514,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12388.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  December  11.  1997,  the 
committee  will  discuss  and  provide 
recommendations  on  the  issue  of  FDA's 
donor  deferral  policy  regarding  men 
who  have  had  sex  with  another  man 
even  one  time  since  1977. 

On  the  morning  of  December  12. 
1997,  the  committee  will  sit  as  a 
medical  device  panel  and  make 
recommendations  on  the  issue  of  in 
vitro  diagnostic  detection  of  human 
immunodeficiency  virus  (HIV)  viral 
load,  sponsor,  Roche  Molecular 
Systems.  In  the  afternoon,  the 
Committee  will  hear  an  informational 
presentation  on  hepatitis  C  virus  (HCV) 
risk  in  sexual  partners  of  positive 
individuals. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  he  made  to  the  contact 
person  by  December  1, 1997.  Oral 
presentations  bom  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  4:30  p.m.,  on  December  11. 
1997,  and  between  approximately  10 
a.m.  and  11  a.m.  and  2  p.m.  and  3  p.m., 
on  December  12,  1997.  Time  allotied  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  1.  1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
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an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  14, 1997. 
MkhMl  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
fFR  Doc.  97-30615  Filed  11-20-97;  8:45  am) 

BIUJNQ  COOC  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee; 
Notice  of  Meeting 

AOENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Clinical 
Chemistry  and  Clinical  Toxicology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Dote  and  Time:  The  meeting  will  be 
held  on  December  10, 1997,  9:30  a.m.  to 

5  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Sharon  K. 
Lappalainen,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Rd..  Rockville,  MD  20850.  301-594- 
1243.  ext.  144.  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12514. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda;  The  committee  will  provide 
advice  and  recommendations  to  the 
agency  regarding  a  premarket  approval 
application  for  a  salivary  estriol  enzyme 
immunoassay  that  is  to  be  used  as  a  risk 
assessment  marker  for  spontaneous 
preterm  labor  and  preterm  delivery. 

Procedure:  On  December  10,  1997, 
from  10  a.m.  to  5  p.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 


person  by  December  3, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  11  a.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  3, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
December  10,  1997,  from  9:30  a.m.  to  10 
a.m.,  the  meeting  will  be  closed  to 
pennit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4)).  FDA  staff  will 
present  to  the  committee  confidential 
information  regarding  pending  or  future 
submissions. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  17, 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Ope/xftiffns. 
(FR  Doc.  97-30707  Filed  11-20^-97;  8:45  am) 
MLUNQ  CODE  41W-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pulmonary-Allergy  Drugs  Advisory 
Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 


12545.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  Committee  will  discuss 
the  safety  and  efficacy  of  new  drug 
application  (NDA)  20-793,  Cafcit™ 
(caffeine  citrate  injection,  10  milligram/ 
milliliter),  Roxane  Laboratories,  Inc.,  for 
intravenous  or  oral  use  in  the  treatment 
of  apnea  of  prematurity. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  5,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  8:30 
a.m.  and  9:30  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  5, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  14, 1997. 
Michael  A.  Friadman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-30616  Filed  11-20-97;  8:45  am) 
MLLMO  COOC  4160-01-F 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Noine  of  Committee:  Pulmonary- 
Allergy  Drugs  Advisory  Committee. 

General  ninction  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issaes. 

Date  and  Time:  The  meeting  will  be 
held  on  December  15, 1997,  8  a.m.  to  5 
p.m. 

Location:  Ramada  Iim,  Embassy 
Ballroom,  8400  Wisconsin  Ave., 
Bethesda,  MD. 

Contact  Person:  Leander  B.  Madoo, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301^43-0572 
in  the  Washington,  DC  area),  code 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  puWic. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  4,  1997, 12:30  p.m.  to 
3:30  p.m. 

Location:  Food  and  Drug 
Administration,  Bldg.  29.  conference 


room  121,  8800  Wisconsin  Ave.. 
Bethesda,  MD.  This  meeting  will  be 
held  by  a  telephone  conference  call.  A 
speaker  telephone  will  be  provided  in 
the  conference  room  to  allow  public 
participation  in  the  meeting. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  IX:  area),  code  12388. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  intramural  scientific  program  of  the 
Laboratory  of  Enteric  and  Sexually 
Transmitted  Diseases. 

Procedure:  On  December  4,  1997, 
from  12:30  p.m.  to  1:15  p.m.,  and  2:30 
p.m.  to  3:30  p.m..  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  November  26,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  2:30 
p.m.  and  3:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  November  26, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
December  4, 1997.  from  1:15  p.m.  to 
2:30  p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  meeting  will  be  closed 
to  discuss  personal  information 
concerning  individuals  associated  with 
the  research  program. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
December  4, 1997,  Vaccines  and  Related 
Biological  Products  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
this  issue  to  public  discussion  and 
qualified  members  of  the  Vaccines  and 
Related  Biological  Products  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 
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Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  17, 1997. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

(FR  Doc.  97-30613  Piled  11-20-97;  8:45  am) 

BtLUNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccine  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 
Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  11, 1997,  10:30  a.m. 
to  5:45  p.m.,  and  December  12, 1997.  8 
a.m.  to  5  p.m. 

Location:  Holiday  Irm  Bethesda, 
Versailles  Ballrooms  I  and  II,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12388. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  December  11,  1997,  the 
committee  will  meet  in  closed  session  to 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug 
applications  or  pending  product 
licensing  applications.  Qn  December  12, 
1997,  in  open  session,  the  committee 
will  consider  the  safety  and  efficacy  of 
a  new  vaccine  for  the  prevention  of 
Rotavirus  Diarrhea  in  children.  The 
vaccine,  RotaShield^M,  is  made  for 
infant  indication  by  Wyeth-Lederle 
Vaccines  and  Pediatrics. 

Procedure:  On  December  12,  1997, 
from  9:30  a.m.  to  5  p.m.,  the  meeting  is 


open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  3, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:30 
p.m.  and  2:30  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  3,  1997,  and 
submit  a  brief  statement  of  the  general 
natiiro  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
December  11,  1997,  from  10:30  a.m.  to 
5:45  p.m.,  and  on  December  12, 1997, 
from  8  a.m.  to  9:30  a.m.,  the  meeting 
will  be  closed  to  permit  discussion  and 
review  of  trade  secret  and/or 
confidential  information.  These  portions 
of  the  meeting  will  be  closed  to  discuss 
pending  investigational  new  drug 
applications  or  pending  product 
licensing  applications  (5  U.S.C. 
552b(c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  17, 1997. 
Michael  A.  Friedman, 
Deputy  Comitussioner  for  Operations. 
(FR  Doc.  97-30708  Filed  11-20-97;  8:45  am) 

MLLMO  COOE  4ia(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[BPO-151-N] 

Medicare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuances— Second  Quarter  1997 

AGENCY:  Health  Care  Financing 
Administration  (^CFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations,  and  other 
Federal  Register  notices  that  wete 
published  during  April,  May,  and  June 
of  1997  that  relate  to  the  Medicare  and 
Medicaid  programs.  It  also  identifies 
certain  devices  with  investigational 
device  exemption  numbers  approved  by 
the  Food  and  Drug  Administration  that 
may  be  potentially  covered  under 
Medicare. 

Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
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Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (propKised  and  final) 
published  during  this  time  frame. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bridget  Wilhite.  (410)  786-5248  (For 
Medicare  instruction  infonnation). 

Betty  Stanton,  (410)  786-3247  (For 
Medicaid  instruction  information). 

Sharon  Hippler.  (410)  786-4633  (For 
Food  and  Drug  Administration- 
approved  investigational  device 
exemption  information). 

Pam  Gulliver,  (410)  786-4659  (For  all 
other  information). 

SUPPt-EMENTARY  INFOMMATION: 

1.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  38 
million  Medicare  beneficiaries  and  36 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  public,  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  that  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  progreuns  are  based,  we  issue 
regulations  under  the  authority  granted 
the  Secretary  under  sections  1102, 1871, 
and  1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  theTederal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions, 
interpretive  rules,  and  guidelines  of 
general  applicability  not  issued  as 
regulations.  We  published  otir  first 
notice  June  9, 1988  (53  FR  21730). 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing  of  operational  and  policy 
statements,  we  are  continuing  our 
practice  of  including  Medicare 
substantive  and  interpretive  regulations 
(proposed  and  final)  published  during 
the  3-month  time  fiame.  Since  the 
publication  of  our  quarterly  listing  on 


June  12. 1992  (57  FR  24797),  we 
decided  to  add  Medicaid  issuances  to 
our  quarterly  listings.  Accordingly,  we 
list  in  this  notice  Medicaid  issuances 
and  Medicaid  substantive  and 
interpretive  regulations  published 
dtiring  April  through  June  1997. 

n.  How  to  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  Food  and  Drug  Adroinistration- 
approved  investigational  device 
exemptions  published  during  the  time 
frame  to  determine  whether  any  are  of 
particidar  interest.  We  expect  it  to  be 
used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31, 
1993  (58  FR  16837),  and  those  desiring 
information  on  the  Medicare  Coverage 
Issues  Manual  may  wish  to  review  the 
August  21, 1989  publication  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  lists  the 
publication  dates  of  the  most  recent 
quarterly  listings  of  program  issuances. 

Addendum  II  identifies  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals. 

Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  parts  of  the  Code  of  Federal 
Regulations  (CFR)  that  have  changed  (if 
applicable),  the  agency  file  code 
number,  the  title  of  the  regulation,  the 
ending  date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

On  September  19, 1995,  we  published 
a  final  rule  (60  FR  48417)  establishing 
in  regulations  at  42  CFR  405.201  et  seq. 
that  certain  devices  with  an 
investigational  device  exemption 
approved  by  the  Food  and  Drug 


Administration  and  certain  services 
related  to  those  devices  may  be  covered 
under  Medicare.  It  is  HCFA's  practice  to 
announce  in  this  quarterly  notice  all 
investigational  device  exemption 
categorizations,  using  the 
Investigational  device  exemption 
numbers  the  Food  and  Drug 
Administration  assigns.  Addendum  V 
includes  listings  of  the  Food  and  Drug 
Administration-approved 
investigational  device  exemption 
numbers  that  have  been  approved  or 
revised  during  the  quarter  covered  by 
this  notice.  The  listings  are  organized 
according  to  the  categories  to  which  the 
device  numbers  are  assigned  (that  is. 
Category  A  or  Category  B,  and  identified 
by  the  investigational  device  exemption 
number). 

m.  How  to  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 
a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  &e  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents, 
Government  Printing  Office,  TTN: 
New  Orders,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954, 
Telephone  (202) 512-1800,  Fax 
number  (202)  512-2250  (for  credit 
card  orders);  or 
National  Technical  Information  Service, 
Department  of  Commerce,  5825  Port 
Royal  Road,  Springfield,  VA  22161, 
Telephone  (703)  487-4630. 
In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell.  Additionally,  all  manuals  are  . 
available  at  the  following  Internet 
address:  http//www.hcfa.gov/pubforms/ 
progman.htm. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  given  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

The  Federal  Register  is  also  available 
on  24x  microfiche  and  as  an  online 
database  through  GPO  Access.  The 
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online  database  is  updated  by  6  a.m. 
each  day  the  Federal  Register  is 
j>ublished.  The  database  includes  both 
text  and  graphics  frt>m  Volume  59, 
Number  1  (January  2,  1994)  forward. 
Free  public  access  is  available  on  a 
Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

C  Rulings 

We  publish  Rulings  on  an  infrequent 
basis.  Interested  individuals  can  obtain 
copies  bom  the  nearest  HCFA  Regional 
Office  or  review  them  at  the  nearest 
regional  depository  library.  We  have,  on 
occasion,  published  Rulings  in  the 
Federal  Register.  In  addition.  Rulings, 
begfnning  with  those  released  in  1995, 
are  available  online,  through  the  HCFA 
Home  Page.  The  Internet  address  is 
http://www.hcfa.gov/regs/ruling8.htm. 

D.  HCFA's  Compact  Disk-Read  Only 
Memory  (CD-ROM) 

Our  laws,  regulations,  and  manuals 
are  also  available  on  CI>-ROM,  which 
may  be  purchased  from  GPO  or  NTIS  on 
a  subscription  or  single  copy  basis.  The 
Superintendent  of  Documents  list  ID  is 
HCLRM,  and  the  stock  number  is  717- 
139-00000-3.  The  following  material  is 
on  the  CD-ROM  disk: 

•  Tides  XI,  XVUI,  and  XIX  of  the  Act 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 

Social  Security  Laws  are  current  as  of 
January  1, 1995.  The  remaining  portions 
of  CD-ROM  are  updated  on  a  monthly 
basis. 

Because  of  complaints  about  the 
uiireadability  of  the  Appendices 
(Interpretive  Guidelines)  in  the  State 
Operations  Manual  (SOM),  as  of  March 
1995,  we  deleted  these  appendices  from 
CD-ROM.  We  intend  to  re-visit  this 
issue  in  the  near  future,  and,  with  the 
aid  of  newer  technology,  we  may  again 
be  able  to  include  the  appendices  on 
CD-ROM. 


Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

IV.  How  to  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  Federal 
Depository  Library  (FDL).  Under  the 
FDL  program,  government  publications 
are  sent  to  approximately  1400 
designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL,  contact  any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library.  Superintendent  of 
Documents  numbers  for  each  HCFA 
publication  are  shown  in  Addendum  m, 
along  with  the  HCFA  publication  and 
transmittal  numbers.  To  help  FDLs 
locate  the  instruction,  use  the 
Superintendent  of  Docimients  number, 
plus  the  HCFA  transmittal  number.  For 
example,  to  find  the  Intermediary 
Manual,  Part  2 — Audits,  Reimbursement 
Program  Administration  (HCFA  Pub. 
13-2)  transmittal  entiUed  "Maximum 
Payment  Per  Visit  For  Rural  Health 
Clinics,"  use  the  Superintendent  of 
E)ocuments  No.  HE  22.8/6-2  and  the 
HCFA  transmittal  number  409. 

V.  General  Infbrmation 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  infonnation  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addendum  III  may  be  addressed  to 
Bridget  Wilhite,  Office  of 
Communications  and  Operations 
Support,  Division  of  Regulations  and 


Issuances,  Health  Care  Financing 
Administration,  Telephone  (410)  788- 
5248. 

Questions  concerning  Medicaid  items 
in  Addendum  III  may  be  addressed  to 
Betty  Stanton,  Center  for  Medicaid  State 
Operations,  Policy  Coordination  and 
Planning  Group,  Health  Care  Financing 
Administration,  C4-25-02,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-3247. 

Questions  concerning  Food  and  Drug 
Administration-approved 
investigational  device  exemptions  may 
be  addressed  to  Sharon  Hippler,  Office 
of  Clinical  Standards  and  Quality, 
Coverage  Analysis  Group,  Health  Care 
Financing  Adininistration,  C4-11-04, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-4633. 

Questions  concerning  all  other 
information  may  be  addressed  to  Pam 
Gulliver,  Office  of  Communications  nnH 
Operations  Support,  Division  of 
Regvdations  and  Issuances,  Health  Care 
Financing  Administration,  C5-09-26, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850,  Telephone  (410)  786-4659. 

(Catalog  of  Federal  Ekimestic  Assistance 
Program  No.  93.773.  Medicare — Hospital 
Insurance,  Program  No.  93.774.  Medicara— 
Supplementary  Medical  Insurance  Program, 
and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated:  October  31, 1997. 

Paaiela ).  Gentry, 

Dinctor,  Office  of  Communications  and 
Operations  Support. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  most  recent  quarterly 
listings  of  program  issuances. 
June  26.  1996  (61  FR  33119) 
December  18, 1996  (61  FR  66676) 
April  21, 1997  (62  FR  19328) 
May  12, 1997  (62  FR  25957) 
November  3, 1997  (62  FR  59358) 

Addendum  II — Description  of  Manuals, 
Memoranda,  and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9,  1988,  at  53  FR 
21730  and  supplemented  on  September 
22, 1988,  at  53  FR  36891  and  December 
16, 1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21,  1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16, 1992,  at  57  FR  47468. 
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Trans. 
No. 


Addendum  III— Medicare  and  Medicaid  Manual  Instructions— Continued 

(April  1997  through  June  1997] 


Manual/Subiect/Publication  No. 


Inlf  medlfY  Manual 

Part  ft— Audits,  nafcnbufsamam  Program  Admtnistralion 

(HCFA  Pub.  1»-2) 

(Suparlnlandant  d  Docunianti  No.  HE  22.8/6-2) 


Trans. 
No. 


Manual/Subject/Publication  No. 


AB-97- 
9 


•       New  Code  for  HIV-1  Viral  Load  Testing. 


409 
410 


Maximum  Payment  Per  Visit  For  Rural  Health  Clinics. 

Maximum  Payment  Per  Visit  For  Freestanding  Federally  Qualified  Health  Centers. 

List  of  MR  Codes,  Categories,  aixj  Conversion  Factors. 


Program  KAemorandum 

tMedlcaid  State  Agencies 

(HCFA  Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8/6-S) 


Intermediary  Manual 

Part  3 — Claims  Process 

(HCFA  Pub.  13-3) 

(Supsrtntsndsnt  of  Documsnts  No.  HE  22.a/e) 


97-1 


Current  Status  of  Medicaid  Program  Memorandums  and  Action  Transmittals  Issues  Before  Calendar  Year  1997. 


1709 
1710 


1711 


1712 
1713 
1714 


Pneumococcal  Pr>eumonia.  Influenza  Virus  arvj  Hepatitis  B  Vaccines. 

Review  o(  Form  HCFA-1450  For  Inpatient  and  Ou^aatient  Bills. 

Seil-Administered  Drugs  and  Bioiogicals. 

Oral  Carxier  Drugs. 

Seif-Administered  Antiemetic  Drugs. 

Mamnx)graphy  Quality  Standards  Act 

SeH-Administered  Drug  Administered  In  An  Emergerxry  Situation. 

Hospital  Outpatient  Partial  Hospitalization  Services. 

Special  Consjderation  When  Processing  ESRD  Bills  Under  Method  I. 

Special  Consideration  When  Processing  ESRD  Bills  Under  Method  II. 

Medical — Sutjject  to  Waiver. 

Drugs  and  Bioiogicals. 

Pneumoccal  PneunK>nia,  Influenza  Virus,  arx)  Hepatitis  B  Vaccines. 

Laboratory  Test  for  Henradiaiysis,  Intermittent  Peritoneal  Dialysis,  Continuous  Cycling  Peritoneal  Dialysis,  and  Hemofiltration. 


Program  Memorandum 

Regional  Officss 

(HCFA  Pub.  54) 

(Supsrintsndent  of  Documsnts  No.  HE  22.28/5:90-1) 


97-1 


•       CivH  Money  Penalty  Collection  Procedures. 


Stats  Operations  Manual 

Provider  Certification 

(HCFA  Pub.  7) 

(Supsrintsndent  of  Documents  No.  HE  22.8/12) 


281 
282 


Interpretive  Guidelines— Home  Health  Agencie^. 

Model  Letter  to  Provider. 

Model  Letter  Notifying  Provider  of  Results  of  Revisit. 

Model  Letter  to  Provider  (Imposition  of  Remedies). 

(Immediate  Jeopardy  Exists). 

Informal  Dispute  Resolution. 


Carriers  Manual 

Pan  3— Claims  Process  (HCFA  Pub.  14-3) 

(Superintendent  of  Documents  No.  HE  22.8/7) 


1564 

1565 
1566 


1567 
1566 


1560 
1570 
1571 
1572 


Coverage  of  Supplies  and  Accessories. 

New  Supplier  Effective  Billing  Date. 

Assignment  o<  a  Partially  Paid  Bill. 

Method  (or  Computing  Fee  Schedule  Amount. 

BurxHed  Services/Supplies. 

Supervising  Physicians  in  Teaching  Settings. 

Anestf>esia  Claims  Modifiers. 

Services  of  Portable  X-ray  Suppliers. 

Special  Situations. 

Interpretation  of  Diagnostic  Tests. 

Completing  Quarterly  Report  on  Provider  Enrollment. 

Screening  Mammography  Examinations. 

Identifying  a  Screening  Mammography  Claim. 

Adjudicating  ttie  Claim. 

BW  Review  of  Laboratory  Services. 

Self-Administered  Drug  arxl  Bioiogicals. 

Paper  Remittance  Notice. 

BiN  Review  of  Laboratory  Services. 


Regional  Offtes  Manual 

Standards  and  Csrttfication 

(HCFA  Pub.  23-^) 

(Superintendent  of  Documents  No.  HE  22.8/8-^ 


63 


OPO  Designation  Procedures  in  Senrice  Areas  With  Competing  Applications. 


*  Hospital  Manual 
(HCFA  Pub.  1(9 
(Superintendent  of  Documents  Na  HE  22.8/2) 


712 


713 
714 
715 


Self-Administered  Drugs  and  Bioiogicals. 
Oral  Cancer  Drugs. 
Self-Administered  Antiemetic  Drugs. 

Self-Administered  Drug  Administered  In  An  En>ergency  Situation. 
Billing  for  Hospital  Outpatient  Partial  Hospitalization  Sen/ices. 
Completion  of  Fomi  HCFA-1450  For  Inpatient  And/Or  Outpatient  Billing. 
Review  of  Hospital  Admissions  of  Patients  Who  Have  Elected  Hospice  Care. 
Outpatient  Therapeutic  Services. 

Latwratory  Test  for  HenruxJiatysis,  Intermittent  Peritoneal  Dialysis,  and  Continuous  Cycling  Peritoneal  Dialysis  Included  in  Com- 
posite Rate. 


Program  Mamorandum 

Intermsdiartss  (HCFA  Pub.  60A) 

(Suparlntendsnt  of  Documents  No.  HE  22.8/6-S) 


A-97-4         •       T«M)  Month  Extension  for  Implementation  of  Filing  Electronicalty  Prepared  Cost  Reports  for  SkiHed  Nursing  Facilities  arvj  Home 
Health  Agencies. 


Rural  Hsalth  Clinic  Manual  and  Fsdsralty 

Qualiflsd  Hsalth  Centers  Manual 

(HCFA  Pub.  27) 

(Superintendent  of  Documents  No.  HE  22.8/19:985) 


Program  Mamorandum 

Intarmsdiwlss/Carrtsrs  (HCFA  Pub.  60A/B) 

(Superintendent  of  Documsnts  No.  HE  22.8/6-6) 


25 

26 


Rural  Health  Clinics. 

Federally  Qualified  Health  Centers. 

Billing  of  Pneumococcal  Pneumonia,  Influenza  Virus  and  Hepatitis  B  Vaccines  By  Rural  Health  Clinics  and  Federally  Qualified 


Health  Centers. 


AB-97- 

6 
AB-97- 

7 
AB-e7- 

8 


•  Current  Status  of  Medicare  Program  Memorandums  And  Letters  Issued  Before  Calendar  Year  1997. 

•  Revision  on  Program  MemorarxJum  Transmittal  No.  AB-97-5,  New  Panels  Approved  l>y  CPT. 

•  Hematocrit  Levels  for  Erythropoietin. 


Renal  Dialysis  Facility  Manual 

(Non-Hospital  Opsratsd) 

(HCFA  Pub.  29) 

(Supsrtntsndsnt  of  Documents  No.  HE  22.8/13) 


78 
79 

80 


Pneunroccal  Pneunrwnia,  Influertza  Vims,  and  Hepatitis  B  Vaccines. 

Completion  of  Form  HCFA-1450  by  Independent  Facilities  for  Home  Dialysis  Items  and  Services  Billed  Under  the  Composite 

Rate  (Method  I). 
Epoetin. 
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Na 


Manual/Subject/Publication  No. 


81 


•       Laboratory  Test  for  Hemodialysis,  Intermittent  Pentor>eal  Dialysis,  and  Continuous  Cycling  Peritoneal  Dialysis. 


Coverage  laauee  Mamial 

(HCFAPub.  8) 

(Superintendent  of  Document*  No.  HE  22.8/14) 


94 

96 

96 

97 
98 
99 


100 

101 


/Krtificiai  Hearts  and  Related  Devices. 

Electrostimulation  in  ttie  Treatment  of  Wounds. 

Intrapulmonary  Percussive  Ventilator. 

Breast  Reconstruction  Following  Mastectomy  Ot>solete  or  Unreliable  Diagnostic  Test 

Urinary  Drainage  Bags. 

-Electrostimulation  in  the  Treatment  of  Wourxls  Intrapulmonary  Percussive  Ventilator. 

Laser  Procedures. 

Refractive  Keratoplasty. 

Magnetic  Resonance  Angiography. 

Electrostimutation  in  ttie  Treatment  of  Wounds. 

lntrapulfTK>nary  Percussive  Ventilator. 

Laboratory  Test-CRD  Patients. 


Provider  Retmbureement  ManiMi 

Part  1— (HCFA  Pub.15-1) 

(Superintendent  of  Documents  Na  HE  22M4) 

388 

•      Regionflri  Mednare  Swin»«ed  SNF  Rales. 
Changing  Cost  Rnding  Methods 
Changing  Bases  tor  Allocating  Costs  Centers  or  Onjer  In  Which  Cost  Centers  Are  /^located. 

- 

Provider  Reimbursement  Manual 

Part  1— (HCFA  Pub.15-1-27) 

(Superimsndsnt  of  Documsnts  No.  HE  22M4) 

27 
28 

•  Separately  BiRabie  ESRD  1  ahoratory  Services. 

•  Epoetin. 

Part  H— Provider  Co«t  Reporting  Forms  and  Instructions  (HCFA  Pub.  1S-II-AF) 
(Superimandsnt  of  Documsnts  No.  HE  32M4i 

5 

•       Electtonic  Reporting  Speciiications  for  Form  HCFA  1728-94. 

Msolcflra  Proviosr  Fwlnwursonwnt  MwnmI 

Part  H— Provider  Cost  Reporting  Forms  and  Instructions  (HCFA  Pub.  15-11-AO 

(Superintendent  of  Documents  No.  HE  22.  8/4) 

2 

•       Cost  Center  Coding. 

ElectronK  Reporting  Specifications  lor  Fonn.HCFA  2540-96. 

(HCFA  Pub.  60) 

97-5 
97-6 

•  Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  C-are  Suppliers  Excluded/Reinstated— March  1997. 

•  Reportof  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated— April  1997. 

Addendum  IV— Regulation  Documents  Published  in  the  Federal  Register 


rlKMCflDDOn  080 

FR  Vol.  62  page 

CFR  parKs) 

Fdecode* 

Regulation  title 

End  of  com- 
ment period 

Effective 
date 

04A)8«7  

04A)e«7  

16894-16976 
16985-17004 

144.  146,  148  ... 
148  

BPD-890-IFC 
BPD-882-IFC 

Interim  Rules  for  Health  Insurance 
Portability  for  Group  Health  Plans. 

Individual  Market  Health  Insurance 
Reform:  Portability  From  Group  to 
IrKividual  Coverage:  Federal  Rules 
(or  Access  in  the  Individual  Maricet; 
State  Alternative  Mechanisms  to 
Federal  Rules. 

07/07/97 
07/07/97 

06A)7/97 
04A)e/97 
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ADDENDUM  IV— Regulation  Documents  Pubushed  in  the  Federal  Register— Continued 


Publication  date 


04/08/97 


04/17/97 
04/21/97 

04/21/97 
04/28/97 


FR  Vol.  62  page 


17004 


CFR  part(s) 


18776-18777 
19326-19328 

19328-19337 
22995 


04/29/97 
04/29/97 
04/30/97 


05/06/97 

06/12/97 
05/12/97 


23251-23253 

23140 

23368-23376 


413 


File  code* 


BPD-882-CN 
BPD-890-CN 


ORD-098-N 
BPD-894-NC 

BPO-141-N 
BPD-80&-P 


433 


417 


05/12/97 

05/12/97 
06/14/97 

05/19/97 
05/19/97 

05/30/97  . 


24483-24491 

25844-25855 
25855-25658 

2S957 

25857-25964 
26545-26550 

27262-27265 
.  27210 

29355-29356 


405,  417.  473 
493  


HSQ-232-N 

MB-112-F 

OMC-025-FC 


413 


BPD-816-N 

BPD-453-FC 
HSO-237-FC 

ORD-099-N 

BPO-148-N 
IMB-103-NC 

HSO-242-N 
BPD-788-CN 

OPL-015-N 


Regulation  title 


Interim  Rules  for  Health  Insurance 
Portability  for  Group  Health  Plans 
and  Individual  Marlcet  Health  Insur- 
ance Reform:  Portability  from  Group 
to  trxjividual  Coverage;  and  Federal 
Rules  for  Access  in  the  Individual 
Market;  State  Alternative  Mecha- 
nisms to  Federal  Rules;  Correction. 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursu- 
ant to  Section  1 1 15(a)  of  the  Social 
Security  Act:  Fetxuary  1997. 

Medicare  and  Medicaid  Programs; 
Announcement  of  /Additional  Appli- 
catk>ns  From  Hospitals  Requesting 
Waivers  for  Organ  Procurement 
Service  Area. 

MedKare  and  Medicaid  Programs; 
Quarterly  Listing  of  Program 
Issuance*— Third  Quarter  1996. 

Medicare  and  Medicaid  Programs; 
Salary  Equivalency  Guidelines  tor 
Physical  Therapy,  Respiratory  Ther- 
apy, Speech  Language  P^hotogy. 
arxl  Occupational  Therapy  Serv- 
ices; Correction. 

Medicare  Program;  Initiative  Involving 
Facilities  That  Fumish  Hemodialysis 
Treatments. 

Medicaid  Program;  Third  Party  Liabi- 
ity  (TPL)  Cost-Effectiveness  Waiv- 
ers; Correcting  /Amendment. 

Medicare  Program;  Establishment  of 
an  Expedited  Review  Process  for 
Medk»re  Berwficiaries  Enrolled  in 
Health  MaintenarKe  Organizatk>ns. 
Competitive  Medical  Plans,  and 
Health  Care  Prepayment  Plans. 

Medicare  Program;  Update  of  the 
Reasonable  Compensation  Equiva- 
lent Limits  tor  Services  Furnished 
by  Physicians. 

Medicare  Programs;  iMledicare  >Sp- 
peals  of  Indivklual  Claims. 

Mednare,  Medeaid  and  CUA  Pro- 
grams: Clinical  Laboratory  Require- 
ments— Extension  of  Certain  Effec- 
tive Dates  tor  Oincal  Laboratory 
Requirements  Under  CLI/L 

Nem    and     Pending     Demonstration 
Project  Proposals  Submitted  Pursu- 
ant to  Section  1115(a)  of  the  Socid 
Security  Act:  IMarch  1997. 
Medcare    and    Medk:aid    Programs; 
Quarterly      Listing      of      Program 
Issuances;  Fourth  Quarter  1996. 
Medkaid  Program;  ANocatran  of  En- 
hanced Federal  Matching  Funds  tor 
Increased  Administratrve  Costs  Re- 
sulting From  Welfare  Reform. 
Approval  of  the  Commission  on  Offk» 
Latxsratory        Accreditatkw        for 
Imm  unohematology . 
Medcare    Program;    Electronic    Cost 
Reporting  for  Skilled  Nursing  Facili- 
ties and   Home   Health   /Agencies: 

Correctton. 
Medk»re   Program;  June   16.   1997, 

Meeting   of   the   Practkang   Physi- 
cians Advisory  Council. 


End  ofcoriK 
ment  period 


Effective 
d^ 


04A)8/97 


X)6/2Qf97 


06/30/97 


10/28/96 
09M)8/96 
06/30M7 


07/11/97 
07/11/97 


06/13/97 


05^05/97 

07/11/97 
05^12/97 


05/14/97 


05/19/97- 
11/1/97 

05/19/97 
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FR  Vol.  62  page 

CFR  part(s) 

Frterorte* 

Regulation  title 

End  of  com- 
ment peiiud 

Effective 

PuMcaaon  one 

date 

0M)2«7 

29902-30037 

412.  413.  489  ... 

BPD-878-P 

Medicare  Program;  Changes  to  ttw 
Hospital  Inpatient  Prospective  Pay- 
ment Systems  and  Fiscal  Year 
1998  Rates. 

08/01/97 

.....»...........>. 

06/04/97 

30604-30605 

ORO-100-N 

New  and  Pending  Demonstration 
Project  Proposals  Sutynitted  Pursu- 

wit  to  Section  1 115(a)  of  the  Sociat 

Security  Act:  April  1997. 

06/1 0«7 

31669-31670 

144.  146  

BPD-890-CN 

Interim  Rules  lor  Health  Insurance 
Portability  for  Group  Health  Plans; 
Correction. 

•■••••••••••••■••••• 

•  •••••••••«»M»... 

08/17/97  

32715-<32733 

410.  424  

BPD-B13-P 

Medicare  Program;  Ambulance  Serv- 

08/18/97 



06/1 8«7 

33158-33305 

400,  405.  410. 
414. 

BPO-884-P 

ices. 
Medicare  Program;  Revisions  to  Pay- 
ment Policies  Under  the  Physician 
Fee  Schedule.  Other  Part  8  Pay- 
ment Policies,  and  Establishment  of 
Ihe     Clinical      Psychologist     Fee 
Schedule  for  Calendar  Year  1998. 

08/18/97 

06/1»97 

33458 

MB-103-NC 

Medicaid  Program;  Allocation  of  En- 
hanced Federal  Matchir)g  Funds  for 
iTK^'eased  Administrative  Costs  Re- 
sulting From  Welfare  Reform;  Cor- 
rection. 

• 

Categorization  of  Food  and  Drug 
Administration-Approved 
Investigational  DeVice  Exemptions 

Under  the  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360c).  devices  fall  into 
one  of  three  classes.  Also,  under  the 
new  categorization  process  to  assist 
HCFA,  the  Food  and  Drug 
Administration  assipis  each  device  with 
a  Food  and  Drug  Administration- 
approved  investigational  device 
exemption  to  one  of  two  categories.  To 
obtain  more  information  about  the 
classes  or  categories,  please  refer  to  the 
Federal  Register  notice  published  on 
April  21,  1997  {62  FR  19328). 

The  following  information  presents 
the  device  number,  category  (in  this 
case.  A),  and  criterion  code. 

G960260  Al 

G970007  A2 

G970015  A2 

G970018  A2 

G970022  A2 

G970068^  A2 

G970069  A2 

G970076  A2 

G970093  A2 

G970121  A2 

The  following  information  presents 
the  device  number,  category  (in  this 
case,  B),  and  criterion  code. 

G960033  B4 

G960209  B4 

G960222  B2 

G960233  B4 

G960240  B5 

G960261  B2 

G970O33  B4 


G970043  B4 

G970049  B3 

G970060  B3 

G970062  Bl 

G970063  B4 

G970064  B2 

G970065  B3 

G970066  B4 

G970067  B2 

G970072  B2 

G970077  Bl 

G970079  B2 

G9700e0  B4 

G970083  B4 

G970085  B2 

G970090  B4 

G9700gi  B3 

G970092  B2 

G970098  B4 

G970104  B2 

Gg70105  B2 

G970108  Bl 

G970109  B3 

G970113  B4 

G970115  B4 

G970117  B4 

[FR  Doc.  97-30568  Filed  11-20-97;  8:45  am) 

aiLUNQ  COOC  41M-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4263-N-6e] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
22. 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
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information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35.  as 
amended. 

Dated:  November  13. 1997. 
David  S.  Cristy, 

Director,  Information  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Insurance  for  Home 
Equity  Conversion  Mortgages — 
Residential  Loan  Application  for 
Reverse  Mortgages. 

Office:  Housing. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  The 
Housing  and  Community  E)evelopment 
Act  of  1987  established  a  Federal 
Mortgage  Insurance  Program,  Section 
255  of  the  National  Housing  Act,  to 
insure  Home  Equity  Conversion 
Mortgages  (HECMs).  In  order  to  obtain 


a  HECM  loan,  the  borrower  is  required 
to  complete  a  loan  application  and  the 
HUD/VA  Addendum  to  the  Uniform 
Residential  Loan  Application.  The 
Uniform  Residential  Loan  Application 
(URLA)  is  completed  by  the  borrower  as 
part  of  the  application  loan  process.  The 
data  collected  is  necessary  to  determine 
if  the  borrower  will  qualify  for  the 
HECM  loan.  The  relevant 
"qualiScation"  issues  are  the  ages  of  the 
borrowers,  the  ownership  status  of  the 
property,  and  any  outstanding  liens  on 
the  property. 

Form  Number:  HUD-92900-A/B  and 
URLA. 

Respondents:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  and  the  Federal  Government 

Frequency  of  Submission:  On 
Occasion,  Annually,  and 
Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


Residential  Loan  Application 


5,000 


1 


1 


5,000 


Total  Estimated  Burden  Hours:  5,000. 

Status:  New. 

Contact:  Diane  Labasso,  HUD.  (202) 
708-2600  X2191;  Joseph  F.  Uckey.  Jr., 
OMB,  (202)  395-7316. 

(FR  Doc.  97-30593  Filed  11-20-97;  8:45  am] 
BIUJNG  COOE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4263-N-S71 

Submission  for  OMB  Revisw: 
Comment  Request 

AQENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliolting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
22,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  nmnber  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget,  Room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Diggs,  Acting  Reports 
Management  Officer,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  Southwest,  Washington.  DC 
20410,  telephone  (202)  708-2374.  This 
is  not  a  toll-free  number.  Copies  of  the 
proposed  forms  and  other  available 
documents  submitted  to  OMB  may  be 
obtained  from  Ms.  Diggs. 
SUPPt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  colllct  the 
information;  (3)  the  OMB  approval 
mmiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an^timate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposed  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  fomiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated;  November  13, 1997. 

David  S.  Cristy, 

Director,  Information  Resources,  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Flexible  Subsidy/ 
Capital  Improvement  Loan  Program. 

Office:  Housing. 

OMB  Approval  Number:  2502-0395. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  is  necessary  tq 
the  Department  to  determine  which 
projects  will  best  benefit  from  flexible 
subsidy  loans  in  order  to  improve 
financial  soundness,  improve 
management,  and  maintAJn 
affordability.  In  addition,  this 
information  provides  the  Department 
with  a  means  to  account  for,  on  a  project 
specific  basis,  the  use  of  flexible  subsidy 
dollars  and  the  progress  being  made  by 
each  project  toward  its  physical, 
financial,  and  management 
improvement  goals. 

Form  Number:  HUD-9823A,  9824A. 
9835,  and  9835AyB. 
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Respondents:  State,  Local,  or  Tribal 
Covemment.  Business  or  Other  For- 
Profit.  and  Not-For-Profit  Institutions. 


Frequency  of  Submission:  Quarterly 
and  Annually. 
Reporting  Burden: 


Numt)er  of  re- 
spondents 


Frequency  of 
response 


Hours  per  re- 
sponse 


Burden  hours 


HUD-9823A  . 
HUD-9824A  . 
HUD-9835/A 
HUD-9835B  . 


30 
30 
30 
30 


12 

4 
1 
1 


1 

20 

8 

1 


360 

2,400 

240 

30 


Total  Estimated  Burden  Hours:  3,030. 

Status:  Reinstatement,  with  changes. 

Contact:  Michael  E.  Diggs,  HUD.  (202) 
708-0558x2514;  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

|FR  Doc.  97-30594  Filed  11-20-97;  8:45  am) 
BHJUNQ  CO06  421»-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

> 

[Docket  No.  FR-4235-N-30] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development.  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
imutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the4iomeless. 

EFFECTIVE  DATE:  November  21, 1997. 

F0«  FURTHER  INFORMATKM  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toil-free  Title  V  information  line 
at  l;-800-927-7588. 

SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 


Dated:  November  14. 1997. 
Fred  Kamas,  Jr., 

Deputy  Assistant  Secretaiy  for  Economic 
Development. 
[FR  Doc.  97-30595  Filed  11-20-97;  8:45  am] 

BHJJNQ  OOOE  4210-4»-M 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Intent  To  Negotiate  a 
Contract  Among  Wasatch  County 
Special  Service  Area  «1,  Central  Utah 
Water  Conservancy  District,  and 
Department  of  the  Interior  for  Carriage 
of  Non-Project  Water  Through  the 
Wasatch  Canal  as  Part  of  the  Wasatch 
County  Water  EfficieiKy  Project  and 
Daniel  Replacement  Project  of  the 
Central  Utah  Project  Completion  Act 

AGS4CY:  Office  of  the  Assistant 
Secretary — Water  and  Science. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  negotiate  a 
contract  among  Wasatch  County  Special 
Service  Area  #1  (WCSSA),  Central  Utah 
Water  Conservancy  District  (District), 
and  Department  of  the  Interior  for 
carriage  of  non-project  water  through 
the  Wasatch  Canal  as  part  of  the 
Wasatch  County  Water  Efficiency 
Project  and  Daniel  Replacement  Project 
(WCWEP  and  DRP)  under  the  Central 
Utah  Project  Completion  Act. 

SUMMARY:  Public  law  102-575,  Central 
Utah  Project  Completion  Act.  Sections 
202(a)(3).  207(e),  and  303(b).  allows  for 
the  construction  of  the  WCWEP  and 
DRP  as  part  ofthe  Central  Utah  Project. 
The  WCWEP  and  DRP  Projects  provide 
for  increasing  irrigation  efficiency  in  the 
Heber  Valley,  conserving  water,  and 
eliminating  the  diversion  of  water  from 
the  upper  Strawberry  River  tributaries  to 
Heber  Valley.  As  part  of  these  projects, 
the  United  States  plans  to  acquire,  and 
the  District  intends  to  improve,  the 
Wasatch  Canal,  a  feature  which  has 
historically  been  used  to  convey  Prove 
River  water  to  irrigators.  The  canal  will 
be  used  to  convey  project  water  and 
non-project  water  for  irrigation 
purposes. 

The  purpose  of  the  negotiation 
sessions  will  be  to  determine  the 


amount  of  non-project  water  which  will 
be  conveyed  through  the  Wasatch  Canal 
and  the  price  to  be  paid  by  WCSSA  to 
the  Department  for  conveying  the  non- 
project  water. 

DATES:  Dates  for  public  negotiation 
sessions  will  be  aimounced  in  local 
newspapers. 

FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  nimiber  set 
forth  below:  Mr.  Reed  Murray,  Program 
Coordinator.  CUP  Completion  Act 
Office,  Department  of  the  Interior,  302 
East  1860  South.  Prove  UT  84606-6154. 
Telephone:  (801)  379-1237,  E-Mail 
address:  nnuiray®uc.usbr.gov 

Dated:  November  17, 1997. 
Ronald  )ohii8ton, 

CUP  Program  Director,  Department  of  the 
Interior. 

(FR  Doc.  97-30604  Filed  11-20-47;  8:45  am) 
BtlXJNG  CODE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 

Notice  of  Intent  To  Negotiate 
Agreements  Between  the  Wasatch 
County  Special  Service  Area  #1.  and 
Department  of  the  Interior  for  the 
Purchase  of  the  TImpapogos  and 
Wasatch  Canals  as  Part  of  the  Wasatch 
County  Water  Efficiency  Project  and 
Daniel  Replacement  Project  of  the 
Central  Utah  Project  Completion  Act 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  negotiate 
agreements  between  Wasatch  County 
Special  Service  Area  #1  (WCSSA),  find 
Department  of  the  Interior  for  the 
purchase  of  the  Timpanogos  and 
Wasatch  Canals  as  part  of  the  Wasatch 
County  Water  Efficiency  Project  and 
Daniel  Replacement  Project  (WCWEP 
and  DRP)  under  the  Central  Utah  Project 
Completion  Act. 

summary:  Public  Law  102-575,  Central 
Utah  Project  Completion  Act.  Sections 
202(a)(3).  207(e).  and  303(b),  allows  for 
the  construction  of  the  WCWEP  and 
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DRP  as  part  of  the  Central  Utah  Project. 
The  WCWEP  and  DRP  Projects  provide 
for  increasing  irrigation  efficiency  in  the 
Heber  Valley,  conserving  water,  and 
eliminating  the  diversion  of  water  from 
the  upper  Strawberry  River  tributaries  to 
Heber  Valley.  As  part  of  these  projects, 
the  United  States  plans  to  acquire  the 
Timpanogos  and  Wasatch  Canals  from 
WCSSA.  These  two  canals  are  features 
which  have  historically  been  used  to 
convey  Provo  River  water  to  Heber 
Valley  irrigators.  The  canals  will  be 
used  to  convey  project  water  and  non- 
project  water  for  irrigation  purposes. 

The  purpose  of  the  negotiation 
sessions  will  be  to  agree  upon  the  price 
and  the  details  for  the  United  States  to 
purchase  Timpanogos  and  Wasatch 
Canals  from  WCSSA. 
DATES:  Dates  for  public  negotiation 
sessions  will  be  announced  in  local 
newspapers. 

FOR  FURTHER  INFORMATION:  Additional 
information  on  matters  related  to  this 
Federal  Register  notice  can  be  obtained 
at  the  address  and  telephone  number  set 
forth  below:  Mr.  Reed  Murray,  Program 
Coordinator,  CUP  Completion  Act 
Office,  Department  of  the  Interior,  302 
East  1860  South,  Provo,  UT  84606- 
6154,  Telephone:  (801)  379-1237.  E- 
Mail  address:  rmurray^uc.usbr.gov 

Dated:  November  17.  1997. 

Ranald  Johnakni, 

CUP  Program  Director.  Department  of  the 
Interior. 

[FR  Doc.  97-30605  Filed  11-20-47;  8:45  am] 
aiUJNO  COM  431»-IW-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlldHfe  Service 

Endangered  and  Threatened  Species 
PermH  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
applicadons. 


SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Permit  No.  835433 

Applicant:  California  Aimy  National  Guard. 
San  Luis  Obispo.  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey;  capture  and 
release;  collect  and  sacrifice  voucher 
specimens)  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio), 
longhom  fairy  shrimp  [Branchinecta 


longiantenna),  vetnal  pool  tadpole 
shrimp  [Lepidurus  packardi),  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  woottont]  in 
conjunction  with  presence  or  absence 
surveys  in  vemaj  pools  throughout  the 
species  range  in  California  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  790167 

Applicant:  Kevin  Lafierty,  Santa  Barbara. 
California. 

The  applicant  requests  an  amendment 
to  his  permit  to  extend  the  area 
authorized  to  take  (harass  by  survey, 
capture  and  release)  the  tidewater  goby 
lEucyglobius  newberryi)  in  conjimction 
with  presence  or  absence  surveys  and 
population  monitoring  throughout  the 
species  range  in  California  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  835549 

Applicant:  Charles  Black,  San  Diego, 
California. 

The  applicant  requests  a  p>ermit  to 
take  (harass  by  survey,  capture  and 
release)  the  San  Diego  fairy  shrimp 
[Brachinecta  sandiegonensis)  and  the 
Riverside  fairy  shrimp  [Streptocephalus 
woottoni),  and  remove  and  reduce  to 
possession  the  San  Diego  mesa  mint 
[Pogogyne  abramsii)  and  the  San  Diego 
button  celery  [Eryngium  aristulatum 
ssp.  pavishii)  for  the  purpose  of 
enhancing  their  survival,  in  conjunction 
with  research  in  vercnl  pools  on 
Miramar  Naval  Air  Station,  San  Diego, 
California. 

Permit  No.  804203 

Applicant:  Stephen  Myers,  Rivsiaide, 
California. 

The  applicant  requests  an  amendment 
of  his  permit  to  take  (harass  by  survey) 
the  Quino  checkerspot  butterfly 
[Euphydryas  editha  quino)  in 
conjunction  with  presence  or  absence 
surveys  in  Riverside.  Orange,  and  San 
Diego  Counties,  California,  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  835918 

Applicant:  Jutta  C.  Burger,  Riverside, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  in 
Riverside,  Orange,  and  San  Diego 
Counties,  California,  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  836517 

Applicant:  Chet  McGaugh,  Riverside, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 


checkerspot  butterfly  [Euphydryas 
editha  quino)  in  conjunction  with 
presence  or  absence  surveys  in 
Riverside,  Orange,  and  San  Diego 
Counties.  California,  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  836419 

Applicant:  Mike  Wilcox.  Riverside, 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino)  in  Riverside.  Orange,  and 
San  Diego  Counties.  California,  and  take 
(harass  by  survey)  the  Delhi  Sands 
flower-loving  fly  [Rhaphiomidas 
terminatus  abdominalis)  in  San 
Bernardino  and  Riverside  Counties, 
California,  in  conjunction  with  presence 
or  absence  surveys  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  836521 

Applicant:  Dan  Holland.  FallbrooliL. 
CaliComia. 

The  applicant  requests  a  permit  to 
take  (captiire,  handle,  measure,  apply 
Passive  Integrated  Transponders,  and 
radio-tag)  the  arroyo  southwestern  toad 
[Bufo  microscaphus  califomicus)  in 
conjimction  with  ecological  research  in 
San  Diego,  Orange,  and  Los  Angeles 
Counties,  California,  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  836518 

Applicant:  The  Environmental  Trust,  La 
Mesa,  California. 

The  applicant  requests  a  permit  to: 
take  (locate  and  monitor  nests,  capture, 
band,  color-band,  and  release)  the  least 
Bell's  vireo  [Vireo  bellii  pusillus);  take 
(harass  by  survey)  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus);  take  (harass  by  survey,  capture 
and  release,  collect  and  sacrifice 
voucher  specimens)  the  San  Diego  fairy 
shrimp  [Brachinecta  sandiegonensis) 
and  the  Riverside  fairy  shrimp 
[Streptocephalus  woottoni);  take 
(captiire  and  release)  the  Stephen's 
kangaroo  rat  [Dipodomys  stephensi); 
and  take  (capture  and  release,  conduct 
egg  counts)  the  arroyo  southwestern 
toad  [Bufo  microscaphus  califomicus) 
in  conjunction  with  population 
monitoring  and  ecological  research  in 
Southern  California  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  777965 
Applicant:  LSA  Associates,  Irvine,  California. 

The  applicant  requests  a  permit  to 
take  (locate  and  monitor  nests)  the  least 
Bell's  vireo  [Vireo  bellii  pusillus)  in  San 
Diego.  Orange.  Riverside,  Los  Angeles, 
San  Bernardino,  Ventura,  Santa  Barbara, 
and  Kem  Cotmties,  California,  in 
conjunction  with  presence  or  absence 
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stuveys  and  population  monitoring  for 
the  purpose  of  enhancing  its  survival. 

Pmnit  No.  836079 

Applicant:  Richard  E.  Hill.  Fair  Oakt. 
California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release,  collect  and  sacrifice  voucher 
specimens]  the  Conservancy  £airy 
shrimp  {Bmnchinecta  conservatio), 
longhom  fairy  shrimp  [Bmnchinecta 
longiantenna],  vernal  pool  tadpole 
shrimp  (Lepiduras  packardi),  San  Diego 
fairy  shrimp  (Brachinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptcxephalus  woottom)  in 
conjunction  with  presence  or  absence 
surveys  and  ecological  research  in 
Vflcnal  pools,  throughout  the  species 
nage  in  California  for  the  purpose  of 
enhancing  their  survival. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  December  22.  1997. 

ADDRESSES:  Written  data  or  conunents 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  Fish  and  Wildlife  Service,  911 
N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181;  fax  (503)  231-6243.  Please 
refer  to  the  respective  permit  number  for 
each  application  when  submitting 
comments.  All  comments,  including 
names  and  addresses,  received  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above:  telephone: 
503-231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  November  17. 1M7. 
DBBWsalhen. 

Acting  Regional  Director,  Region  I ,  Portland, 

Oregon. 

(FR  Doc.  97-30610  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERiOR 

Fish  and  Wlkf  if*  Service 

Notice  of  intent  To  Prepare  an 
Environmenlai  ImfMot  Statement  for 
issuance  of  an  inddantai  Take  Permit 
to  the  Rellim  Redwood  Company,  Del 
Norta  County.  CA 

AGENCY:  Fish  and  Wildlife  Service, 
Interior;  National  Marine  Fisheries 
Service,  NOAA,  Commerce;  California 
Department  of  Forestry  and  Fire 
Protection. 

action:  Notice  of  intent. 

SUMMARY:  The  Fish  and  Wildlife  Service 
and  National  Marine  Fisheries  Service 
(collectively  "the  Services"),  and  the 
California  Department  of  Forestry  and 
Fire  Protection  intend  to  prepare  a  joint 
National  Environmental  Policy  Act 
Environmental  Imp>act  Statement 
addressing  approval  and 
implementation  of  a  Multi-Species 
Habitat  Conservation  Plan  (Plan) 
submitted  by  the  Rellim  Redwood 
Company  (Rellim)  as  part  of  an 
application  for  an  incidental  take 
permit,  pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Plan  will  cover 
forest  management  activities  on  Rellim's 
forestlands  in  Del  Norte  County. 
California.  Rellim  intends  to  request  an 
incidental  take  permit  for  the  northern 
spotted  owl  (Stiix  occidentalis  cauiina). 
marbled  murrelet  (Brachymmphus 
mannoratus  marmoratus)  and  coho 
salmon  (Oncorhynchus  kisutch);  these 
species  listed  as  threatened  or 
endangered  under  the  Act.  Rellim  is 
also  seeking  coverage  under  specific 
provisions  of  the  permit  for 
approximately  40  currently  unlisted 
species  (including  those  with  State, 
proposed  Federal  or  State,  or  other 
special  status)  should  these  species  be 
listed  under  the  Act  in  the  future.  The 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the 
California  Department  of  Forestry  and 
Fire  Protection  are  acting  as  joint  lead 
agencies  on  the  project.  Under  the 
California  Environmental  Quality  Act 
and  the  state  Z'Berg  Nejedly  Forest 
Practice  Act,  the  California  Department 
of  Forestry  and  Fire  Protection  must 
conduct  its  OMm  environmental 
assessment,  and  has  determined  that  a 
Program  Timberland  Environmental 
Impact  Report  will  be  prepared.  In 
accordance  with  Federal  and  State 
regulations,  a  joint  Environmental 
Impact  Statement/Program  Timberland 
Environmental  Impact  Report  will  be 
prepared. 


Public  InTolTemeat 

This  notice  is  being  furnished 
pursuant  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (40  CFR  sections  1501.7  and 
1508.22)  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  and 
alternatives  to  be  considered  in 
preparation  of  the  Environmental 
Impact  Statement. 

DATES:  Comments  must  be  received  on 
or  before  December  24, 1997.  Public 
scoping  meetings,  at  which  oral  and 
written  comments  can  be  submitted,  are 
scheduled  for  Monday,  November  24, 
1997.  2:00-4:00  p.m.,  at  the  Cultural 
Center  Atrium,  1001  Front  Street, 
Crescent  City,  California,  and  from 
7:00-9:00  p.m.  at  the  Eagles  Hall,  1005 
)  Street,  Areata,  California. 
ADDRESSES:  Comments  regarding  the 
scope  of  the  Environmental  Impact 
Statement  should  be  addressed  to  Mr. 
Ken  Hoffman,  Coastal  California  Fish 
and  Wildlife  OfBce,  1125  16th  Street, 
Room  209,  Areata,  California  95521. 
Written  comments  may  also  be  sent  by 
facsimile  to  (707)  822-8411.  Comments 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  (Monday  through 
Friday;  8:00  a.m.  to  5:00  p.m.)  at  the 
above  address.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ken  Hoffman,  at  the  address  above,  or 
telephone  (707)  822-7201. 
SUPP1.EMENTARY  INFORMATKW:  Rellim 
manages  approximately  30,000  acres  in 
Del  Norte  County,  California,  as 
commercial  forestlands  that  will  be 
considered  for  inclusion  in  the  Plan. 
Rellim  is  developing  a  comprehensive 
50-year  multi-species  Plan,  covering 
both  listed  and  certain  unlisted  species. 
Rellim's  Plan  is  expected  to  combine 
several  mitigation  strategies  to  ensure 
species  protection. 

Rellim's  multi-species  planning 
approach  is  anticipated  to  include  the 
northern  spotted  owl,  marbled  murrelet, 
and  coho  salmon,  which  are  listed  as 
threatened  or  endangered  imder  the  Act. 
In  addition,  about  40  currently  unlisted 
species  (including  those  with  State, 
proposed  Federal  or  State,  or  other 
special  status)  are  being  considered  for 
inclusion  in  the  Plan. 

Once  completed,  it  is  expected  that 
Rellim  will  submit  the  Plan  as  part  of 
the  incidental  take  permit  application 


process,  as  required  under  the 
provisions  of  section  10(a)  of  the  Act 
The  Services  will  evaluate  the 
incidental  take  permit  application  and 
associated  Plan  in  accordance  with 
section  10(a)  of  the  Act  and  its 
implementing  regulations.  The 
environmental  review  of  the  permit 
application  and  the  Plan  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  and  its 
implementing  regulations.  A  No  Action 
alternative  will  be  coixsidered  consistent 
with  the  requirements  of  the  National 
Environmental  Policy  Act.  Another 
possible  alternative  is  a  "Listed  Species 
Only"  alternative.  A  revised  Plan  under 
this  alternative  would  only  address  the 
habitat  needs  of  the  northern  spotted 
owl,  marbled  murrelet,  and  coho 
salmon;  there  would  be  no  permit 
coverage  for  species  currently  not  listed 
under  the  Act.  Further  consideration  of 
a  reasonable  range  of  project  alternatives 
will  be  given  during  and  subsequent  to 
this  scoping  process. 

Dated:  November  14, 1997. 

TlMunaa  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

(FR  Doc.  97-30609  Filed  11-20-97;  8:45  am] 

BNJJNO  COM4310-8S-P 


DEPARTMENT  OF  THE  INTERIOR 

Qeologlcal  Survey 

Federal  Geographic  Data.  Committee 
(FGDC);  Application  Notice 
Announcing  ttia  Opening  Date  for 
Transmittai  of  Applications  Under 
Three  FGDC  National  Spatial  Data 
Infrastructure  (NSOO  Partnership 
Funding  Programs  for  Hscal  Year  (FY) 
1996  Under  the  Catalog  of  Federal 
Domestic  Asalstance  Na  15.809 
National  Spatial  Data  infrastructure 
Competitive  Cooperative  Agreements 
Program 

AGENCY:  U.S.  Geological  Survey, 
Interior. 

ACTION:  Notice  inviting  applications  for 
the  NSDI  Cooperative  A^-eements 
Program  awards,  the  NSDI  Benefits 
Program  awards,  and  the  NSDI 
Framework  Demonstration  Projects 
Program  awards,  for  fiscal  year  1998, 
with  performance  to  begin  in  September 
1998. 

SUMMARY:  The  purpose  of  the  FGDC 
National  Spatial  Data  Infrastructure 
(NSDI)  Partnership  Funding  Programs  is 
to  facilitate  and  foster  partnerships  and 
alliances  within  and  among  various 
public  and  private  entities  to  assist  in 


building  the  NSDI.  The  NSDI  consists  of 
policies,  standards,  agreements,  and 
partnerships  among  a  variety  of  sectors 
and  disciplines  that  promotes  more 
cost-effective  production,  ready 
availability,  and  greater  use  of  high 
quality  geospatial  data^  Three  separate 
but  related  programs  constitute  die 
FGDC  Partnership  Funding  Programs: 
the  NSDI  Cooperative  Agreements 
Program,  the  NSDI  Benefits  Program, 
and  the  NSDI  Framework 
Demonstration  Projects  Program. 

The  Cooperative  Agreements  Program- 
funds  projects  focused  on  promoting 
metadata  collection  and  creating 
clearinghouses  of  geographic  data 
linked  to  the  Internet,  developing  NSDI 
standards,  advancing  the  NSDI  through 
education,  and  organizing  and 
strengthening  State-wide  or  regional 
programs  for  geographic  data  sharing. 

The  Benefits  Program  funds  projects 
that  assess  the  qualitative  or 
quantitative  benefits  of  using  a  shared 
data  resource  to  solve  particular 
problems  over  a  given  geographic  area. 

The  Framework  Demonstration 
Projects  Program  funds  projects  that 
demonstrate  technical,  operational  and 
business  capabilities  to  collaboratively 
create  and  maintain  certain  categories  of 
commonly  needed  "Framework"  data. 
Activities  initiated  under  each  of  the 
three  mentioned  programs  will  promote 
development  and  maintenance  of  and 
access  to  data  sets  that  are  needed  for 
national,  regional.  State,  and  local 
analyses. 

Applications  must  involve  partnering 
between  two  or  more  organizations. 
Applications  may  be  submitted  by 
Federal  agencies,  State  and  local 
government  agencies,  educational 
institutions,  private  finns,  private 
foundations,  and  Federally 
acknowledged  or  State-recognized 
Native  American  tribes  or  groups. 
Applications  from  Federal  agencies  will 
not  be  competed  against  applications 
from  other  sources.  Participants  are 
expected  to  cost  share  in  the  project. 
Authority  for  this  program  is  contained 
in  the  Organic  Act  of  March  3,  1879,  43 
U.S.C.  31  and  Executive  Order  12906. 
DATES:  The  program  announcements 
and  application  forms  for  each  of  the 
three  aforementioned  programs  are 
exp<K;ted  to  be  available  on  or  about 
November  29. 1997.  Applications  must 
be  received  on  or  before  February  28, 
1998. 

ADDRESSES:  Copies  of  Program' 
Announcement  #1434-HQ-98-PA- 
00044  for  the  NSDI  Cooperative 
Agreements  Program,  Program 
Announcement  #1434-HQ-98-PA- 
00046  for  the  NSDI  Benefits  Program. 


and  Program  Announcement  #1434- 
HQ-98-PA-00045  for  the  NSDI 
Framework  Demonstration  Projects 
Program  may  be  obtained  by  writing  to 
Ms.  Karen  Staubs,  U.S.  Geological 
Survey,  Office  of  Acquisition  and 
Federal  Assistance,  Mail  Stop  205B, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  (703)  648-7372,  fax 
(703)  648-7901.  Also,  copies  of  each 
Program  Announcement  will  be 
available  through  the  Internet  at 
<www.usgs.gov\contracts\index.htmb>. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  the  NSDI  Cooperative  Agreements 
Program  contact  Ms.  Kathleen  Craig, 
U.S.  Geological  Survey,  Office  of 
Acquisition  and  Federal  Assistance, 
Mail  Stop  205B,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia  20192;  (703) 
648-7357,  fax  (703)  648-7901. 

For  the  NSDI  Benefits  Program 
contact  Ms.  Deborah  Walsh,  U.S. 
Geological  Survey,  Office  of  Acquisition 
and  Federal  Assistance,  Mail  Stop  205B, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192;  (703)  648-7384.  fax 
(703)648-7901. 

For  the  NSDI  Framework 
Demonstration  Projects  Program  contact 
Ms.  Tammy  Farming,  U.S.  Geological 
Survey,  Office  of  Acquisition  and 
Federal  Assistance,  Mail  Stop  205B, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192;  (703)  648-7363,  fax 
(703> 648-7901. 

SUPPt.EMENTARY  INFORMATION:  Under  the 
NSDI  Cooperative  Agreements  Program 
proposals  are  to  be  directed  towards  any 
of  four  components  of  the  NSDI.  The 
first  is  the  establishment  of  a  National 
Geospatial  Data  Clearinghouse  for 
finding  and  accessing  geospatial  data. 
Second  is  the  development  and 
promulgation  of  standards  in  data^ 
collection,  docimientation,  transfer,  and 
search  and  query.  Third  is  the 
development  and  implementation  of 
educational  outreach  programs  to 
increase  the  awareness  and 
ui^derstanding  of  the  NSDI  vision  and 
concepts.  Foiirth  is  the  building  and 
strengthening  of  relationships  among 
organizations  to  support  digital 
geographic  data  coordinat^n. 

Under  the  NSDI  Benefits  Program, 
proposals  are  to  be  directed  towards 
projects  that  assess  the  benefits  of  using 
shared  geographic  data,  or  spatially 
referenced  information,  to  aid  a  public 
decision-making  process  within  a 
particular  geographic  area.  Assessment 
of  the  benefits  of  data  sharing  can  be  by 
quantitative  or  qualitative  measures.  No 
restriction  is  placed  on  the  primary 
issue  or  problem  being  addressed.  The 
problem  may  be  environmental, 
economic,  social,  or  cultural.  Defined 
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geographic  areas  might  include 
watersheds,  ecosystems,  counties, 
municipalities,  regions,  and  so  forth. 

Under  the  NSDI  Framework 
Demonstration  Projects  Program. 
proposals  are  to  be  directed  towards 
projects  that  demonstrate  or 
operationalize  the  framework  concept. 
Projects  can  address  initial  or  advanced 
technical,  operational,  and  business 
aspects/capabilities  to  collaboratively 
create  and  maintain  certain  categories  of 
commonly  needed  "Framework"  data, 
or  deal  with  specific  framework  topics 
such  as  coding  permanent  feature 
identifiers,  data  integration, 
generalization,  transactions  and  feature 
maintenance,  feature  level  metadata, 
and  data  certification.  Framework  data 
are  de&ned  as  geodetic  control, 
cadastral,  digital  orthoimagery, 
elevation,  bathymetry,  transportation, 
hydrography,  and  govenunental  units. 

Dated:  November  12. 1997. 
Jack  FiKher, 

Associate  Chief,  Operations. 
(PR  Doc.  97-30580  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs, 

Saginaw  Cliippawa  Tribe  Liquor 
Ordinance 

AQ8ICV:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15.  1953.  67  Stat.  586,  18 
U.S.C  1161,  as  interpreted  by  the 
Supreme  Court  in,  Aice  v.  Rehiter,  463 
U.S.  713  (1983).  I  certify  that  the 
Saginaw  Chippewa  Tribe  of  Michigan 
Liquor  Ordinance  was  duly  adopted  by 
Resolution  No.  97-067  of  the  Saginaw 
Chippewa  Tribe  of  Michigan  Tribal 
Co\mcil  on  Jime  26, 1997.  The 
ordinance  prtyides  for  the  regulation, 
sale,  possession  and  use  of  alcohoUc 
liquor  within  the  Tribe's  jurisdiction. 

DATES:  This  ordinance  is  effective  as  of 
November  21,  1997. 

RW  FURTHER  MFORMATKM  CONTACT:  Jerry 
Cordova,  Office  of  Tribal  Services,  1849 
C  Street.  N.W.,  MS  4641  MIB, 
Washington,  D.C.  20240-4401; 
telephone  (202)  20»-4401. 

SUPPt^MENTARY  INFORMATION:  The 
Saginaw  Chippewa  Tribe  of  Michigan 
Liquor  Ordinance  shall  read  as  follows: 


Chapter  8.7    Liquor  Control  Act 

8.7.1  Legislative  Findings.  The 
Saginaw  Chippewa  Tribal  Council 
hereby  finds  as  follows: 

8.7.1.1  The  Council  has  authority  to 
adopt  this  Act  pursuant  to  powers 
vested  in  it  by  Article  VI,  sections  1(e), 
(i).  (j),  (k),  (n).  (o),  and  Article  VI, 
section  2  of  the  Amended  Tribal 
Constitution,  said  Constitution  and 
Bylaws  having  been  ratified  by  the  Tribe 
on  March  27,  1937,  and  approved  by  the 
Secretary  of  Interior  on  May  6, 1937, 
with  revised  amendments  approved  on 
November  4.  1986.  Further,  the 
Supreme  Court  held  in  United  States  v. 
Mazurie.  419  U.S.  544  (1975),  that 
Congress  through  18  U.S.C.  1161 
delegated  to  Indian  tribes  authority  to 
control  the  introduction,  distribution, 
and  use  of  alcoholic  beverages  into 
Indian  country. 

8.7.1.2  The  importation, 
distribution,  manufacture,  and  sale  of 
alcoholic  liquor  for  commercial 
purposes  on  the  Isabella  Reservation 
("Reservation")  is  a  matter  of  special^ 
concern  to  the  Tribe. 

8.7.1.3  Federal  law  as  embodied  in 
18  U.S.Q  1161  provides  that  certain 
sections  of  the  United  States  Code, 
commonly  referred  to  as  Federal  Indian 
Liquor  Laws,  shall  not  apply  to  any  act 
or  transaction  %vithin  any  area  of  Indian 
country,  provided  such  act  or 
transaction  is  in  conformity  with  both 
the  laws  of  the  state  in  which  such  act 
or  transaction  occurs,  and  with  an  act 
duly  adopted  by  the  tribe  having 
jurisdiction  over  such  area  of  Indian 
country. 

8.7.2  Declaration  of  Policy. 

8.7.2.1  The  Council  hereby  declares 
that  the  policy  of  the  Tribe  is  to 
eliminate  the  problems  associated  with 
unlicensed,  unregulated,  and  unlawful 
importation,  distribution,  manufacture, 
and  sale  of  alcoholic  liquor  for 
commercial  purposes  on  the 
Reservation,  and  to  promote  temperance 
in  the  use  and  consumption  of  alcoholic 
liquor  by  increasing  tribcd  control  over 
such  activities  on  the  Reservation. 

8.7.2.2  The  importation, 
distribution,  manufacture,  and  sale  of 
alcoholic  liquor  for  commercial 
purposes  on  the  Reservation  shall  be 
lawful,  provided  that  such  activity  is 
conducted  by  the  Tribe  or  by  an 
authorized  tribal  enterprise,  and  is  in 
conformity  with  this  Act.  Such 
conditions  are  necessary  to  increase  the 
Tribe's  ability  to  control  and  regulate 
the  distribution,  sale,  and  possession  of 
alcoholic  liquor,  while  at  the  same  time 
provide  an  important  and  necessary 
source  of  revenue  for  continued 


operation  of  the  tritml  government  and 
delivery  of  tribal  governmental  services. 

8.7.3  Short  Title.  This  Act  shall  be 
known  and  cited  as  the  "Saginaw 
Chippewa  Liquor  Control  Act." 

8.7.4  Purpose.  The  purpose  of  this 
Act  is  to  prohibit  the  importation, 
manufacture,  distribution,  and  sale  of 
alcoholic  liquor  for  commercial 
purposes  on  the  Reservation  except 
pursuant  to  a  license  issued  by  the 
Council  under  the  provisions  of  this  Act 
and  other  tribal  laws. 

8.7.5  Application  of  18  U.S.C.  1161. 
The  importation,  manufacture, 
distribution,  and  sale  of  alcoholic  liquor 
for  commercial  purposes  on  the 
Reservation  shall  be  "in  conformity 
with"  this  Act  and  the  laws  of  the  State 
of  Michigan  as  that  phrase  is  used  in  18 
U.S.C.  1161. 

8.7.6  Incorporation  by  Refiarence  of 
Michigan  Laws. 

8.7.6.1  In  accordance  with  18  U.S.C 
1161,  the  Tribe  hereby  adopts  and 
applies  as  tribal  law  those  Michigan 
laws,  as  amended,  relating  to  the  sale 
and  regulation  of  alcoholic  beverages 
encompassing  the  following  areas:  Sale 
to  a  minor;  sale  to  a  visibly  intoxicated 
individual;  sale  of  adulterated  or 
misbranded  liquor;  hours  of  operation; 
and  similar  substantive  provisions, 
including  such  other  laws  prohibiting 
the  sale  of  alcoholic  beverages  to  certain 
categories  of  individuals.  Said  tribal 
laws  which  are  defined  by  reference  to 
the  substantive  areas  of  Michigan  laws 
referred  to  in  this  section  shall  apply  in 
the  same  manner  and  to  the  same  extent 
as  such  laws  apply  elsewhere  in 
Michigan  to  off-Reservation  transactions 
imless  otherwise  agreed  by  the  Tribe 
and  State;  provided,  that  nothing  in  this 
Act  shall  be  construed  as  a  consent  by 
the  Tribe  to  the  jurisdiction  of  the  State 
of  Michigan  or  any  of  its  courts  or 
subordinate  political  subdivisions  or 
municipalities  within  the  Reservation 
over  any  activity  arising  under  or 
related  to  the  subject  of  this  Act  nor 
shall  anything  in  this  Act  constitute  an 
express  or  implied  waiver  of  the 
sovereign  immunity  of  the  Tribe. 

8.7.6.2  The  Tribe,  for  resale  by  the 
Tribe,  shall  purchase  spirits  from  the 
Michigan  Liquor  Control  Commission, 
and  beer  and  wine  from  distributors 
licensed  by  the  Michigan  Liquor  Control 
Commission,  at  the  same  price  and  on 
the  same  basis  that  such  beverages  are 
purchased  by  similar  licensees. 

8.7.6.3  In  the  event  of  any  conflict  or 
inconsistency  between  "adopted  and 
applied"  Michigan  laws  and  this  Act, 
the  provisions  of  this  Act  shall  govern. 

8.7.6.4  Whenever  such  Michigan 
laws  are  incorporated  herein  by 
reference,  amendments  thereto  shall 


also  be  deemed  to  be  incorporated  upon 
their  effective  date  in  the  State  of 
Michigan  without  further  action  by  the 
Council. 

8. 7. 7  Administration  of  Act.  The 
Council,  under  its  powers  vested  under 
the  Constitution  and  Bylaws  and  this 
Act.  shall  exercise  all  of  the  powers  and 
accomplish  all  of  the  purposes  as  set 
forth  in  this  Act,  which  may  include  the 
following  actions: 

(a)  Adopt  and  enforce  rules  and 
regulations  for  the  purpose  of 
effectuating  this  Act,  which  includes  the 
setting  of  fees; 

(b)  Execute  all  necessary  documents; 
and 

(c)  Perform  all  matters  and  things 
incidental  to  and  necessary  to  conduct 
its  business  and  carry  out  its  duties  and 
functions  under  this  Act 

8.7.8  Sovereign  Immunity  Preserved. 

8.7.8.1  The  Tribe,  and  all  of  its 
constituent  parts,  which  includes  but  is 
not  limited  to  tribal  enterprises, 
subordinate  organizations,  boards, 
committees,  officers,  employees  and 
agents,  are  immune  frt)m  suit  in  any 
jurisdiction  except  to  the  extent  that 
such  immunity  has  been  expressly  and 
unequivocally  waived  in  writing  by  the 
Tribe. 

8.7.8.2  Nothing  in  this  Act,  and  no 
enforcement  action  taken  pursuant  to 
this  Act  or  otherwise,  including  without 
limitation  the  filing  of  suit  by  the  Tribal 
Council  to  enforce  any  provision  of  this 
Act  or  other  tribal  law,  shall  constitute 

a  waiver  of  such  sovereign  immunity 
either  as  to  any  coimterclaim,  regardless 
of  whether  the  asserted  counterclaim 
arises  out  of  the  same  transaction  or 
occurrence,  or  in  any  other  respect. 

8.7.9  Applicability  Within  the 
Reservation.  This  Act  shall  apply  to  all 
persons  within  the  exterior  boundaries 
of  the  Reservation,  consistent  with 
applicable  federal  laws. 

8.7.10  Interpretation  and  Findings. 
The  Council  in  the  first  instance  may 
interpret  any  ambiguities  contained  in 
this  Act 

8. 7. 1 1  Liberal  Construction.  The 
provisions  of  this  Act  shall  be  liberally 
construed  to  aghieve  the  purposes  set 
forth,  whether  clearly  stated  or  apparent 
from  the  context  of  the  language  used 
herein. 

8.7.12  Savings  Clause.  In  the  event 
any  provision  of  this  Act  shall  be  fbimd 
or  declared  to  be  invalid  by  a  court  of 
competent  jurisdiction,  all  of  the 
remaining  provisions  of  this  Act  shall  be 
unaffected  and  shall  remain  in  full  force 
and  effect. 

8.7.13  Effective  Date.  The  effective 
date  of  this  Act  is  the  date  that  the 
Secretary  of  the  IntericH-  publishes  the 
same  in  the  Federal  Register. 


8.7.14  Prior  Inconsistent  Acts. 
Except  as  provided  otherwise  under 
applicable  federal  law,  this  Act  shall  be 
the  exclusive  tribal  law  governing  the 
introduction,  distribution,  sale  and 
regulation  of  alcoholic  beverages  within 
the  Isabella  Reservation.  This  Act  shall 
supersede  any  and  all  tribal  laws  that 
are  inconsistent  with  the  provisions  of 
this  Act,  and  such  laws  are  hereby 
rescinded  and  repealed. 

8. 7. 1 5  Computation  of  Time.  Unless 
otherwise  provided  in  this  Act,  in 
computing  any  period  of  time 
prescribed  or  allowed  by  this  Act,  the 
day  of  the  act,  event  or  default  from 
which  the  designated  period  time  begins 
to  run  shall  not  be  included.  The  last 
day  of  the  period  so  computed  shall  be 
included,  unless  it  is  a  Saturday,  a 
Sunday,  or  a  legal  holiday,  in  which 
event  the  period  runs  until  the  end  of 
the  next  day  which  is  not  a  Saturday,  a 
Sunday,  or  a  legal  holiday.  For  the 
purposes  of  this  Act,  the  term  "legal 
holiday"  shall  mean  all  legal  holidays 
imder  tribal  law. 

8.7.16  Definitions.  In  construing  the 
provisions  of  this  Act,  the  following 
words  or  phrases  shall  have  the 
meaning  designated  imless  a  different 
meaning  is  expressly  provided  or  the 
context  clearly  indicates  otherwise: 

(a)  AJcohoI  means  the  product  of 
distillation  of  fermented  liquid,  whether 
or  not  rectified  or  diluted  with  water, 
but  does  not  mean  ethyl  or  industrial 
alcohol,  diluted  or  not,  that  has  been 
denatured  or  otherwise  rendered  unfit 
for  beverage  purposes. 

(b)  Alcoholic  liquor  or  "alcoholic 
beverage"  means  any  spirituous,  vinous, 
malt,  or  fermented  liquor,  liquids  and 
compounds,  whether  or  not  medicated, 
proprietary,  patented,  and  by  whatever 
name  called,  containing  V2  of  1%  or 
more  of  alcohol  by  volume  which  is  fit 
for  use  for  beverage  purposes.  The 
following  eight  subclassifications 
comprise  the  entire  universe  of 
alcoholic  liquor:  beer,  wine,  spirits, 
alcohol,  sacramental  wine,  brandy, 
mixed  wine  drink,  and  mixed  spirit 
drink.  Alcoholic  liquor  or  alcoholic 
beverage  does  not  include  the 
exceptions  set  forth  in  Mich.  Comp. 
Laws  §436.4  (Mich.  Stat.  Ann. 
§18.974). 

(c)  Applicant  mecuis  any  person  who 
submits  an  application  to  the  Tribe  for 
a  liquor  license  and  who  has  not  yet 
received  such  a  license. 

(d)  Beer  means  any  beverage  obtained 
by  alcoholic  fermentation  of  an  infusion 
or  decoction  of  bariey,  malt,  hops,  or 
other  cereal  in  potable  water. 

(e)  Brandy  means  an  alcoholic  liquor 
as  defined  in  the  federal  regulations,  27 
CFR§  5.22(d)  (1980). 


(f)  Constitution  and  Tribal 
Constitution,  as  used  throughout  this 
Code  and  elsewhere  under  tribal  law, 
means  the  Constitution  and  Bylaws  of 
the  Saginaw  Chippewa  Indian  Tribe  of 
Michigan,  approved  by  the  Secretary  of 
the  Interior  on  May  6,  1937.  amended 
on  November  4,  1986,  under  the 
authority  of  Section  4  of  the  Saginaw 
Chippewa  Indian  Tribe  Distribution  of 
Judgment  Funds  Act,  Public  Law  99- 
346,  100  Stat.  676  (June  30, 1986). 
including  all  subsequent  amendments 
ratified  and  approved  pursuant  to  tribal 
and  federal  law. 

(g)  Council  means  the  elected  Tribal 
Council  of  the  Saginaw  Chip{>ewa 
Indian  Tribe  of  Michigan  acting  as  the 
governing  body  of  the  Tribe  pursuant  to 
the  Tribe's  Constitution. 

(h)  License  means  a  liquor  license 
issued  by  the  Saginaw  Chippewa  Tribal 
Council  under  the  provisions  of  this  Act 
authorizing  the  importation, 
manufoctxire,  distribution,  or  sale  of 
alcoholic  liquor  for  commercial 
purposes  on  or  within  the  Reservation 
consistent  with  federal  law. 

(i)  Licensee  means  any  holder  of  a 
Uquor  license  issued  by  the  Tribe  and 
includes  any  employee  or  agent  of  the 
Licensee. 

(j)  Manufacturer  means  any  person 
engaged  in  the  manufacture  of  alcoholic 
liquor. 

(k)  Mixed  wine  drink  means  a  drink  or 
similar  product  marketed  as  a  wine 
cooler  and  containing  less  than  7% 
alcohol  by  volume,  consisting  of  wine 
and  plain,  sparkling,  or  carbonated 
water  and  containing  any  one  (1)  or 
more  of  the  following:  Nonalcoholic 
beverages;  flavoring;  coloring  materials: 
fruit  juices;  fruit  adjuncts;  sugar;  carbon 
dioxide;  or  preservatives. 

(1)  Mixed  spirit  drink  means  a  drink 
produced  and  packaged  or  sold  by  a 
mixed  spirit  drink  manufactxirer  or  an 
out-of-state  seller  of  mixed  spirit  drink 
which  contains  10%  or  less  alcohol  by 
volume  consisting  of  distilled  spirits, 
mixed  with  nonalcoholic  beverages  or 
flavoring  or  coloring  materials  and 
which  may  also  contain  water,  fruit 
juices,  fruit  adjuncts,  sugar,  carbon 
dioxide,  or  preservatives. 

(m)  Person  means  any  individual, 
whether  Indian  or  non-Indian,  receiver, 
assignee,  trustee  in  bankruptcy,  trust 
estate,  tribe,  firm,  partnership,  joint 
corporation,  association,  society,  or  any 
group  of  individuals  acting  as  a  unit, 
whether  mutual,  cooperative,  fraternal, 
non-profit,  or  otherwise,  and  any  other 
Indian  tribe,  band,  or  group,  whether 
recognized  by  the  United  States  or 
otherwise.  The  term  shall  also  include 
any  tribal  enterprise  and  licensee. 
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(n)  Reservation  Unless  otherwise 
provided  by  applicable  federal  law,  the 
Isabella  Reservation  includes  five  full 
and  two  one-half  adjoining  townships 
located  in  Isabella  County,  Michigan 
that  were  withdrawn  and  reserved  for 
the  benefit  of  the  Tribe  by  Executive 
Order  of  President  Pierce  dated  May  14, 
1855,  and  selected  by  the  Indians 
pursuant  to  the  Treaty  of  August  2, 
1855, 11  Stat.  633,  and  described  with 
specificity  and  reaffirmed  in  Article  n  of 
the  Treaty  of  October  18. 1864, 14  Stat. 
657,  as  the  north  half  of  township  14 
[Chippewa  Township),  and  townships 
15  [Denver  Township]  and  16  [Wise 
Township]  north,  range  3  wdst;  the 
north  half  of  township  14  (Union 
Township]  and  township  15  [Isabella 
Township]  north,  range  4  west;  and 
townships  14  [Deerfield  Township]  and 
15  [Nottowa  Township]  north,  range  5 
west,  within  Isabella  County,  Michigan, 
and  all  other  lands  added  to  the 
Reservation  by  executive  order,  act  of 
Congress,  proclamation  or  declaration  of 
the  Secretary  of  the  Interior  or  other 
authorized  federal  official,  or  otherwise 
under  federal  law.  Including,  without 
limitation,  lands  in  Isabella  Coimty  and 
Arenac  County.  Michigan  that  were 
added  to  the  Isabella  Reservation  and 
described  by  declaration  of  the 
Secretary  of  the  Interior  on  September  9, 
1983,  48  FR  176  (1983),  and  shall 
include,  Mrithout  limitation,  all  lands, 
whether  held  in  fee  or  trust  and 
regardless  of  ownership,  title,  or  patent, 
without  regard  to  date  of  issuance;  and 
all  waters,  waterways,  streams  and 
rivers;  all  highways  and  roadways, 
public  or  private;  rights  of  way  and 
easements,  without  regard  to  ownership 
or  title  of  the  land;  and  all  airspace  in 
a  column  above  all  such  lands  and 
territory. 

(o)  Sacramental  wine  means  wine 
containing  not  more  than  24%  of 
alcohol  by  volume  which  is  used  for 
sacramental  purposes. 

(p)  Sale  means  the  exchange,  barter, 
traffic,  furnishing,  or  giving  away  for 
commercial  purposes  any  alcoholic 
liquor. 

(q)  Spirits  means  any  beverage  which 
contains  alcohol  obtained  by 
distillation,  mixed  with  potable  water  or 
other  substances,  or  both,  in  solution, 
and  includes  wine  containing  an 
alcoholic  content  of  more  than  21%  by 
volume,  except  sacramental  wine  and 
mixed  spirit  drink. 

(r)  Tnoal  Court  means  the  Tribal 
Court  of  the  Saginaw  Chippewa  Indian 
Tribe  of  Michigan. 

(s)  Tribal  enterprise  means  the  Tribe 
or  any  activity  or  business  owned, 
managed,  or  controlled  by  the  Tribe  or 
any  agency,  subordinate  organization,  or 


other  entity  of  the  Tribe,  where  the 
organic  documents  establishing  such 
enterprise  expressly  allow  for  the  sale  of 
alcoholic  liquor. 

(t)  Tribal  law  means  the  Tribal 
Constitution  and  all  laws,  acts,  codes, 
resolutions,  and  regulations  now  and 
hereafter  diily  enacted  by  the  Tribal 
Council. 

(u)  Tribe  means,  and  "tribal"  refers  to, 
the  Saginaw  Chippewa  Indian  Tribe  of 
Michigan. 

(v)  Wine  means  the  product  made  by 
the  normal  alcoholic  fermentation  of  the 
jmce  of  sound,  ripe  grapes,  or  any  other 
fruit  with  the  usual  cellar  treatment,  and 
containing  not  more  than  21%  of 
alcohol  by  volume,  including  fermented 
fruit  juices  other  than  grapes  and  mixed 
wine  drinks. 

8.7.17  Prohibition  of  Unlicensed 
Sale  of  Liquor.  This  Act  prohibits  the 
importation,  manufacture,  distribution, 
or  sale  of  alcoholic  liquor  for 
commercial  purposes  other  than  where 
conducted  by  a  tribal  enterprise  in 
accordance  with  this  Act.  No  license 
shall  be  issued  to  any  person  or  entity 
other  than  a  tribal  enterprise.  The 
federal  liquor  laws  are  intended  to 
remain  applicable  to  any  act  or 
transaction  that  is  not  authorized  by  this 
Act,  and  violators  shall  be  subject  to 
federal  law. 

8.7.18  Authorization  to  Sell  Liquor. 
Any  tribal  enterprise  applying  for  and 
obtaining  a  license  under  the  provisions 
of  this  Act  shall  have  the  right  to  engage 
only  in  those  alcoholic  liquor 
transactions  expressly  authorized  by 
such  license  and  only  at  those  specific 
places  or  areas  designated  in  said 
license. 

8.7.19  Classes  of  Licenses.  The 
Council  shall  have  the  authority  to  issue 
any  one  or  more  of  the  following  classes 
of  liquor  licenses  within  the 
Reservation: 

(a)  "Retail  on-sale  general  license" 
means  a  license  authorizing  the 
applicant  to  sell  alcoholic  beverages  at 
retail  to  be  consumed  by  the  buyer  only 
on  the  premises  or  at  the  location 
designated  in  the  license.  This  class 
includes  hotels  where  alcoholic 
beverages  may  be  sold  for  consumption 
on  the  premises  and  in  the  rooms  of 
bona  fide  registered  guests. 

(b)  "Retail  on-sale  beer  and  wine 
license"  means  a  license  authorizing  the 
applicant  to  sell  beer  and  wine  at  retail 
to  be  consumed  by  the  buyer  only  on 
the  premises  or  at  the  location 
designated  in  the  license.  This  class 
includes  hotels  where  beer  and/or  wine 
may  be  sold  for  consumption  on  the 
premises  and  in  the  rooms  of  bona  fide 
registered  guests. 


(c)  "Retail  ofi-sale  general  license" 
means  a  license  authorizing  the 
applicant  to  sell  alcoholic  beverages  at 
retail  to  be  consumed  by  the  buyer  off 
of  the  premises  or  at  a  location  other 
than  the  one  designated  in  the  license. 

(d)  "Retail  off-sale  beer  and  wine 
license"  means  a  license  authorizing  the 
applicant  to  sell  beer  and  wine  at  retail 
to  be  consumed  by  the  buyer  off  of  the 
premises  or  at  a  location  other  than  the 
one  designated  in  the  license. 

(e)  "Manufacturer's  license"  means  a 
license  authorizing  the  applicant  to 
manufacture  alcoholic  beverages  for  the 
purpose  of  sale  on  the  Reservation. 

(fj  "Temporary  license"  means  a 
license  authorizing  the  sale  of  alcoholic 
liquor  on  a  temporary  basis  for  premises 
temporarily  occupied  by  the  licensee  for 
a  picnic,  social  gathering,  or  similar 
occasion. 

The  Council  may,  by  appropriate 
Council  action,  limit  or  restrict  the 
number  of  licenses  issued  or  in  effect  in 
its  sole  discretion. 

8.7.20    Application  Form  and 
Content  An  application  for  a  license 
shall  be  made  to  the  Council  and  shall 
contain  the  following  information: 

(a)  The  name  and  address  of  the 
licensee,  including  the  names  and 
addresses  of  all  of  the  principal  officers 
and  directors,  and  other  employees  with 
primary  management  responsibility 
related  to  the  sale  of  alcoholic  liquor; 

(b)  The  specific  area,  location,  and/or 
premise(s)  for  which  the  license  is 
applied  for; 

(c)  The  class  of  liquor  transaction 
applied  for  [e.g.,  retail  on-sale  general 
license,  etc.); 

(d)  Whether  the  applicant  has  a  state 
liquor  license; 

(e)  A  sworn  statement  by  the 
applicant  to  the  effect  that  none  of  the 
applicant's  officers  and  directors,  and 
employees  with  primary  management 
responsibility  related  to  the  sale  of 
alcoholic  liquor,  were  ever  convicted  of 
a  felony  under  any  law,  and  have  not 
violated  and  will  not  violate  or  cause  or 
permit  to  be  violated  any  of  the 
provisions  of  this  Act;  and 

(0  The  application  shall^be  verified 
under  oath  and  notarized  by  a  duly 
authorized  representative. 

8.7  21     Transfer  of  License.  Each 
license  issued  or  renewed  under  this 
Act  is  separate  and  distinct  and  is 
transferable  from  one  licensee  to 
another  and/or  from  one  premises  to 
another  only  with  the  approval  of  the 
Tribal  Council.  The  Tribal  Council  shall 
have  the  authority  to  approve,  deny,  or 
approve  with  conditions  any 
application  for  the  transfer  of  any 
license.  The  transfer  application  shall 
contain  all  of  the  information  required 
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of  an  original  applicant  under  section 
I.G.19  of  this  Act  and  shall  be  signed  by 
both  the  licensee  and  transferee.  In  the 
case  of  a  transfer  to  a  new  premises,  the 
application  shall  contain  an  exact 
description  of  the  location  where  the 
alcoholic  liquor  is  proposed  to  be  sold. 

8.7.22  Term  and  Renewal  of  License. 
All  licenses  shall  be  issued  on  a 
calendar  year  basis  and  shall  be 
renewed  annually.  The  applicant  shall 
renew  a  license  by,  prior  to  the  license's 
expiration  date,  submitting  a  written 
renewal  application  to  the  Tribal 
Council  on  the  provided  form,  and 
paying  the  annual  license  fee  for  the 
next  year. 

8.7.23  Investigation.  Upon  receipt  of 
an  application  for  the  issuance,  renewal, 
or  transfer  of  a  license,  the  Tribal 
Council  shall  make  a  thorough 
investigation  to  determine  whether  the 
applicant  and  the  premises  for  which  a 
license  is  applied  for  qualify  for  a 
license  and  whether  the  provisions  of 
this  Act  have  been  complied  with,  and 
shall  investigate  all  matters  connected 
therewith  which  may  affect  the  public 
health,  welfare,  and  morals. 

8.7.24  Public  Hearing.  Upon  receipt 
of  an  application  for  issuance,  renewal, 
or  transfer  of  a  license,  and  the  payment 
of  all  fees  required  under  this  Act,  the 
Tribal  Council  shall  set  the  matter  for  a 
public  hearing.  Notice  of  the  time  and 
place  of  the  hearing  shall  be  given  to  the 
applicant  and  the  public  at  least  twenty 
(20)  calendar  days  before  the  hearing. 
Notice  shall  be  given  to  the  applicant  by 
ynited  States  mail,  postage  prepaid,  at 
the  address  listed  in  the  application. 
Notice  shall  be  given  to  the  public  by 
publication  in  a  newspaper  of  general 
circulatioasold  on  the  Reservation.  The 
notice  published  in  the  newspaper  shall 
include  the  name  of  the  applicant, 
whether  the  action  involves  a  new 
issuance,  renewal,  or  transfer,  the  class 
of  license  applied  for,  and  a  general 
description  of  the  area  where  the 
alcoholic  liquor  will  be  or  has  been 
sold.  At  the  hearing,  the  Tribal  Council 
shall  hear  from  any  person  who  wishes 
to  speak  for  or  against  the  application. 
The  Tribal  Council  shall  have  the 
authority  to  place  time  limits  on  each 
speaker  and  to  limit  or  prohibit 
repetitive  testimony. 

8.7.25    Tribal  Council  Action  on  the 
Application.  The  Tribal  Council  shall 
act  on  the  matter  within  thirty  (30)  days 
of  the  conclusion  of  the  public  hearing. 
The  Tribal  Coimcil  shall  have  the 
authority  to  deny,  approve,  or  approve 
with  conditions  the  application.  Upon 
approval  of  an  application,  the  Council 
shall  issue  a  license  to  the  applicant  in 
a  form  to  be  approved  frtim  time  to  time 
by  Tribal  Council  resolution. 


8.7.26    Denial  of  License,  Renewal, 
or  Transfer.  An  application  for  a  new 
license,  license  renewal,  or  license 
transfer  may  be  denied  for  one  or  more 
of  the  following  reasons.  Solely  for 
purposes  of  this  section  and  section 
I.G.26,  "applicant"  means  licensee  in 
the  event  of  a  renewal,  and  licensee 
and/or  transferee  in  the  event  of  a 
transfer. 

(a)  The  applicant  has  materially 
misrepresented  facts  contained  in  the 
application; 

(b)  The  applicant  is  presently  not  in 
compliance  with  tribal  or  federal  laws; 

(c)  Granting  of  the  license  (or  renewal 
or  transfer  thereof)  would  create  a  threat 
to  the  peace,  safety,  morals,  health,  or 
welfare  of  the  Tribe; 

(d)  The  applicant  has  failed  to 
complete  the  application  properly  or 
has  failed  to  tender  the  appropriate  fee; 
or 

(e)  A  plea,  verdict,  or  judgment  of 
guilty,  or  the  plea  of  nolo  contendere  by 
an  applicant's  officer  or  director,  or  an 
employee  with  primary  management 
responsibility  related  to  the  s^e  of 
alcoholic  liquor,  to  any  offense  under 
any  federal  or  state  law  prohibiting  or 
regulating  the  sale,  use,  possession,  or 
giving  away  of  alcoholic  liquor. 

8.7.27  Temporary  Denial.  If  the   - 
application  is  denied  solely  on  the  basis 
of  subsection  I.G.25(d),  the  Tribal 
Council  shall,  within  fourteen  (14)  days 
of  receipt  of  the  application,  issue  a 
written  notice  of  temporary  denial  to  the 
applicant.  Such  notice  shall  set  forth  the 
reasons  for  denial  and  shall  state  that 
the  denial  will  become  permanent  if  the 
problem(s)  is  not  corrected  within 
fifteen  (15)  days  following  receipt  of  the 
notice. 

8.7.28  Multiple  Locations.  Each 
license  shall  be  issued  to  a  specific 
licensee.  Separate  licenses  shall  be 
issued  for  each  of  the  premises  of  any 
business  establishment  having  more 
than  one  address.  In  the  case  of  the  sale 
of  alcoholic  beverages  on  boats,  a 
separate  license  shall  be  issued  for  each 
boat  regardless  of  the  fact  that  the  boats 
are  moored  at  one  location  or  owned  by 
one  person. 

8.7.29  Posting  of  License.  Every 
licensee  shall  post  and  keep  posted  its 
license(s)  in  a  conspicuous  place(s)  on 
the  licensed  premises. 

8.7.30  Suspension  or  Revocation  of 
License.  Whenever  it  is  brought  to  the 
attention  of  the  Tribal  Council  that  a 
licensee,  through  action  or  inaction: 

(a)  has  materially  misrepresented  facts 
contained  in  any  license  application; 

(b)  is  not  in  compliance  with  tribal  or 
federal  laws; 


(c)  failed  to  comply  with  any 
condition  of  a  license,  including  bilure 
to  pay  a  required  fee; 

fd)  has  had  a  plea,  verdict,  or 
judgment  of  guilty,  or  a  plea  of  nolo 
contendere  entered  against  one  of  its 
officers  or  directors,  or  managers  with 
primary  responsibility  over  the  sale  of 
alcoholic  liquor,  to  any  offense  under 
federal  or  state  law  prohibiting  or 
regulating  the  sale,  use,  or  possession,  of 
alcoholic  liquor; 

(e)  failed  to  take  reasonable  steps  to 
correct  objectionable  conditions 
constituting  a  nuisance  on  the  licensed 
premises  or  any  adjacent  area  within  a 
reasonable  time  after  receipt  of  a  notice 
to  make  such  corrections  has  been 
received  from  the  Tribal  Council  or  its 
authorized  representative;  or 

(f)  suspension  or  revocation  of  the 
licensee's  Michigan  liquor  license. 

8.7.31     Initiation  of  Suspension  or 
Revocation  Proceedings.  Suspension  or 
revocation  proceedings  are  initiated 
either:  by  the  Tribal  Council,  on  its  own 
motion  and  through  the  adoption  of  an 
appropriate  resolution  meeting  the 
requirements  of  this  section;  or  by  any 
person  who  files  an  accusation  with  the 
Tribal  Council.  The  accusation  shall  be 
in  writing  and  signed  by  the  maker. 
Both  the  accusation  and  resolution  shall 
state  facts  showing  that  there  are 
specific  grounds  under  this  Act  which 
would  authorize  the  Tribal  Council  to 
suspend  or  revoke  the  license(s).  The 
Tribal  Council  shall  cause  the  matter  to 
be  set  for  a  hearing  before  the  Tribal 
Council  on  a  date  no  later  than  thirty 
(30)  days  from  the  Tribal  Council's 
receipt  of  an  accusation  or  adoption  of 
the  resolution.  Notice  of  the  time,  date, 
and  place  of  the  hearing  shall  be  given 
the  licensee  and  the  public  in  the  same 
manner  as  set  forth  in  subsection  I.G.23. 
The  notice  shall  state  that  the  licensee 
has  the  right  to  file  a  written  response 
to  the  accusation  or  resolution,  verified 
under  oath  and  signed  by  the  licensee, 
ten  (10)  days  prior  to  the  hearing  date. 

8.7.32  Hearing.  Any  hearing  held  on 
any  accusation  shall  be  held  before  a 
majority  of  the  Council  under  such  rules 
of  procedure  as  it  may  adopt.  Both  the 
licensee  and  the  person  filing  the 
accusation  shall  have  the  right  to 
present  witnesses  to  testify  and  to 
present  written  documents  in  support  of 
thefr  positions  to  the  Tribal  Council. 
The  Tribal  Council  shall  render  its 
decision  within  sixty  (60)  days  after  the 
date  of  the  hearing.  The  decision  of  the 
Tribal  Council  shall  be  final. 

8.7.33  Delivery  of  License.  Upon 
suspension  or  revocation  of  a  license, 
the  enterprise  shall  return  the  license  to 
the  Tribal  Council.  In  cases  involving 
suspension,  the  Tribal  Council  shall 
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return  the  license  to  the  enterprise  at  the 
expiration  or  termination  of  the 
suspension  period,  with  a  memorandum 
of  the  suspension  written  or  stamped 
upon  the  &ce  thereof  in  red  ink. 

8.7.34  General  Penalties.  Any  person 
adjudged  to  be  in  violation  of  this  Act, 
including  any  lawful  regulation 
promulgated  pursuant  thereto,  shall  be 
subject  to  a  civil  fine  of  not  more  than 
five  hundred  dollars  ($500.00)  for  each 
such  violation.  The  Tribal  Council  may 
adopt  by  resolution  a  separate  schedule 
for  fines  for  each  type  of  violation, 
taking  into  account  the  seriousness  and 
threat  the  violation  may  pose  to  the 
general  health  and  welfare.  Such 
schedule  may  also  provide,  in  the  case 
of  repeated  violations,  for  imposition  of 
monetary  penalties  greater  than  the  five 
hundred  dollar  ($500.00)  limitation  set 
forth  above.  The  penalties  provided  for 
herein  shall  be  in  addition  to  any. 
criminal  penalties  which  may  be 
imposed  under  applicable  law. 

8.7.35  Initiation  of  Action.  Any 
violation  of  this  Act  shall  constitute  a 
public  nuisance.  The  Tribal  Council,  on 
behalf  of  and  in  the  name  of  the  Tribe, 
may  initiate  and  irmjntain  an  action  in 
Tribal  Court  or  any  court  of  competent 
jurisdiction  to  abate  and  permanently 
enjoin  any  nuisance  declared  under  this 
Act.  Any  action  taken  under  this  section 
shall  be  in  addition  to  any  other 
penalties  provided  for  in  this  Act.  The 
plaintiff  shall  not  be  required  to  give 
bond  in  this  action. 

8.7.36  Inspection.  All  licensed 
premises  used  in  the  storage  or  sale  of 
liquor,  or  any  premises  or  parts  of 
premises  used  or  in  any  way  connected 
physically  or  otherwise,  with  the 
licensed  enterprise,  shall  at  all  times  be 
opened  to  inspection  by  any  tribal 
inspector. 

8.7.37  Contraband;  Seizure; 
Forfeiture. 

8.7.37.1  All  alcoholic  liquor  within 
the  Reservation  held,  owned,  or 
possessed  by  any  person  or  licensee 
o(>erating  in  violation  of  this  Act  is 
hereby  declared  to  be  contraband  and 
subject  to  forfeiture  to  the  Tribe. 

8.7.37.2  Within  three  (3)  weeks 
following  the  seizure  of  the  contraband, 
a  hearing  shall  be  held  by  the  Tribal 
Council,  at  which  time  the  operator  or 
owner  of  the  contraband  shall  be  given 
an  opportunity  to  present  evidence  in 
defense  of  his  or  her  activities. 

8.7.37.3  Notice  of  the  hearing  shall 
be  given  to  the  person  from  whom  the 
property  was  seized,  if  known  prior  to 
hearing.  If  the  person  is  unknown, 
notice  of  the  hearing  shall  be  {josted  at 
the  place  where  the  contraband  was 
seized  and  at  other  public  places  on  the 
Reservation.  The  notice  shall  describe 


the  property  seized,  and  the  time,  place, 
and  cause  of  seizure  and  give  the  name 
and  place  of  residence,  if  known,  of  the 
person  from  whom  the  property  was 
seized. 

8.7.37.4    If  upon  hearing,  the 
evidence  warrants,  or  if  no  person 
appears  as  a  claimant,  the  Tribal 
Council  shall  thereupon  enter  a 
determination  of  forfeitiue  and  order 
such  contraband  sold  or  destroyed 
forthwith. 

Dated:  November  10, 1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  97-30597  Filed  11-20-97;  8:45  ami 
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DEPARTMENT  OF  THE  INTEmOR 
Bureau  of  Land  Management 

[AZ-070-08-ri  22-00,  AZ-070-08-011 

Arizona,  Temporary  Closure  of 
Selected;  Public  Lands  in  1^  Paz 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Temporary  closure  of  selected 

public  lands  in  La  Paz  County,  Arizona, 

during  the  operation  of  the  1997 

Whiplash  Parker  400  Desert  Race. 

SUMMARY:  The  Lake  Havasu  Field  Office 
Manager  announces  the  temporary 
closure  of  selected  public  lands  under 
its  administration.  This  action  is  being 
taken  to  help  ensure  public  safety  and 
prevent  unnecessary  environmental 
degradation  during  the  official 
permitted  running  of  the  1997  Whiplash 
Parker  400  Desert  Race. 
DATES:  December  4, 1997  through 
December  6,  1997. 

StiPPLEMENTARY  REGULATIONS:  Specific 
restrictions  and  closure  periods  are  as 
follows: 

Designated  Coune 

1.  The  portion  of  the  course 
comprised  of  BLM  lands,  roads  and 
ways  south  of  the  Bill  Williams  River, 
East  and  north  of  AZ  Highway  72  and 
west  of  Wenden  Road  is  closed  to  public 
vehicle  use  from  9:00  a.m.  Thursday, 
December  4, 1997,  to  9:00  p.m.  Saturday 
December  6, 1997  (Mountain  Standard 
Time). 

2.  Vehicles  are  prohibited  from  the 
following  four  Wilderness  Areas  and 
one  Wilderness  Study  area  (WSA): 

a.  AZ-070-12  (Gibraltar  Mountain). 

b.  AZ-070-15A  (Swansea). 

c.  AZ-070-71  (Buckskin  Mountains). 

d.  AZ-070-17  (East  Cactus  Plain). 

e.  AZ-O70-14A/B  (Cactus  Plain 
WSA). 


3.  The  entire  area  encompassed  by  the 
designated  course  and  all  areas  within 

1  mile  outside  the  designated  course  are 
closed  to  all  vehicles  except  authorized 
and  emergency  vehicles.  Access  routes 
leading  to  the  course  are  closed  to 
vehicles. 

4.  Vehicle  parking  or  stopping  along 
Bouse  Road,  Shea  Road,  and  Swansea 
Road  is  prohibited  except  for  the 
designated  spectator  areas. 

5.  Spectator  viewing  is  limited  to  two 
designated  spectator  areas  located  at: 

a.  South  and  North  of  Shea  Road  as 
signed,  approximately  7  miles  east  of 
Parker,  Arizona. 

b.  Bouse  Road,  also  known  as 
Swansea  Road  as  signed,  approximately, 

2  miles  and  5  miles  north  of  Bouse. 
Arizona. 

6.  A  fee  will  be  collected  from  the 
public  entering  the  public  land  closure 
firom  Shea  Road,  east  of  Parker,  Arizona. 
The  primary  purpose  of  the  fee 
implementation  is  to  offset 
management,  and  operation  costs  of 
spectator  area  services  and  facilities. 
The  fee  implementation  is  to  improve 
public  safely  while  helping  provide 
natural  resource  protection  through 
improved  management  of  the  permitted 
event. 

7.  The  following  regulations  will  be  in 
effect  for  the  duration  of  the  closure: 
Unless  otherwise  authorized,  no  person 
shaU: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course,  including  all  portions  of 
Osborne  Wash. 

c.  Spectate  of  otherwise  be  located 
outside  of  the  designated  spet^tor 
areas. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 

e.  Be  in  f>ossession  of  any  alcoholic 
beverage  unless  that  person  has  reached 
the  age  of  21  years. 

f.  Possess,  discharge,  or  use  firearms, 
other  weapons,  or  fireworks. 

g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator 
areas. 

h.  Operate  any  vehicle,  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  spectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
areas. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  maimer 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard  or  endanger  any  person,  property 
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or  feature.  Vehicles  so  parked  are 
subject  to  citation,  removal  and 
impoundment  at  the  owner's  expense. 

j.  Take  any  vehicle  through,  around  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier. 

k.  Fail  to  keep  their  sit^  firee  of  trash 
and  litter  during  the  period  of 
occupancy  or  fail  to  remove  all  personal 
equipment,  trash,  and  litter  upon 
departure. 

1.  Violate  quiet  hours  by  causing  an 
uiu^asonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10  p.m.  and  6  a.m.  Mountain 
Standard  Time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 
Signs  and  maps  directing  the  public  to 
the  designated  spectator  areas  will  be 
provided  by  the  Bureau  of  Land 
Management  and  the  event  sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
Arizona  or  to  La  Paz  County.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations.  Operators  of  permitted 
vehicles  shall  maintain  a  maximum 
speed  limit  of  35  mph  on  all  La  Paz 
County  and  BLM  roads  and  ways. 

Authority  for  closure  of  public  lands 
is  found  in  43  CFR  8340,  subpart  8341; 
43  CFR  8360,  Subpart  8364.1,  and  43 
CFR  8372.  Persons  who  violate  this 
closure  order  are  subject  to  arrest  and, 
upon  conviction,  may  be  fined  not  more 
than  $100,000  and/or  imprisoned  for 
not  more  than  1 2  months. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Mark  Harris,  BLM  Ranger,  or  Myron 
McCoy,  Outdoor  Recreation  Planner, 
Lake  Havasu  Field  Office,  2610 
Sweetwater  Avenue,  Lake  Havasu  City, 
Arizona  86406  at  (520)  505-1200. 

Dated:  Novemlwr  12, 1997. 
Robert  M.  Henderson, 
Acting  Field  Manager. 

[FR  Doc.  97-30589  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
pi>-037-08-1200-00-264a] 

Public  Land  Closure  To  Use  of 
R  rearms 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  Pursuant  to  43  CFR  8364.1(a) 
and  8365.2-5(a),  in  order  to  protect 
persons,  property  and  resources,  notice 


is  hereby  given  that  the  Pocatello 
Resource  Area,  Bureau  of  Land 
Management,  prohibits  the  discharge  or 
use  of  firearms,  other  weapons  and 
fireworks  within  the  Formation  Cave/ 
Springs  Research  Natural  Area/ Area  of 
Qitical  Environmental  Concern  (RNA/ 
ACEC),  located  within  the  following 
boundaries  of  public  lands: 

T.  08  S.,  R.  42  E.,  Boise  Meridian,  Caribou 
County, 
Sec.  28:  E'/jSW'A. 

DATES:  Effective  immediately,  this 
prohibition  will  remain  in  effect  until 
revoked. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Steele,  Pocatello  Resource  Area 
Manager,  Biueau  of  Land  Management, 
1111  N.  8th  St.,  Pocatello,  Idaho,  83201 
(208) 236-6860. 

SUPPLEMENTARY  INFORMATION:  This 
prohibition  on  the  use  of  firearms,  other 
weapons  or  fireworks  within  the 
Formation  Cave/Springs  RNA/ ACEC 
will  serve  to  protect  the  safety  and 
health  of  individuals  and  groups 
visiting  and  hiking  the  network  of  trails 
located  within  the  lands  described 
above.  Signs  will  be  posted  in  strategic 
locations  to  provide  notice  of  this 
restriction. 

Dated:  November  13, 1997. 
Jeffs.  Steele. 
Area  Manager. 
(FR  Doc.  97-30581  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[BUKVMT/PL-0a«O34.199O;  OES  97-38] 

Draft  Environmental  Impact  Statement 
for  the  Golden  Sunlight  Mines,  Inc.; 
Amendment  008  and  Mine  Life 
Extension 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321-4347)  and 
the  Montana  Environmental  Policy  Act, 
the  Bureau  of  Land  Management  (BLM) 
and  the  Montana  Department  of 
Environmental  Quality  (DEQ),  as  lead 
agencies,  have  prepared,  through  a  third 
party  contractor,  a  Draft  EIS  on  the 
impacts  of  the  Golden  Sunlight  Mines, 
Inc.,  implementation  of  Amendment 
008  and  the  extension  of  the  mine  life 
through  2006.  The  Draft  EIS  presents  a 
preferred  alternative  derived  from  seven 
alternatives  including  the  company 
proposed  action.  The  preferred 


alternative  is  the  agencies'  attempt  to 
reduce  or  avoid  the  potential 
environmental  impacts  of  the  proposed 
action.  The  Draft  EIS  discloses  the 
possible  enviromnental  consequences 
associated  with  each  alternative. 

DATES:  Written  comments  on  the  Draft 
EIS  will  be  accepted  for  60  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Filing  of  the  draft  in  the  Federal 
Register. 

Comments  can  also  be  presented  at  a 
public  hearing  to  be  arranged.  Interested 
parties  will  be  notified  of  the  date,  time, 
and  location.  This  meeting  will  also  be 
the  forum  for  the  U.S.  Army  Corps  of 
Engineers  to  collect  public  comments  on 
the  Golden  Sunlight  Mines,  Inc.,  404 
permit  application  for  the  Golden 
Sunlight  Mines  Amendment  008  and 
mine  life  extension. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Merle  Good, 
Headwaters  Resource  Area  Mtmager, 
Bureau  of  Land  Management,  P.O.  Box 
3388,  Butte,  Montana  59702. 

Copies  of  the  Draft  EIS  will  be 
available  from  the  Bureau  of  Land 
Management,  P.O.  Box  3388,  Butte, 
Montana  59702,  telephone  406  404  ■ 
5059;  or  the  Montana  Department  of 
Environmental  Quality.  P.O.  Box 
20090>,  Helena,  Montana  50620-0901, 
telephone  406-444-3276. 

Public  reading  copies  will  be 
available  for  review  at  the  follotving 
locations:  (1)  Bureau  of  Land 
Management,  Office  of  External  Affairs, 
Main  Interior  Building,  Room  5600, 
18th  and  C  Streets  NW..  Washington, 
DC;  (2)  Biu^au  of  Land  Management, 
External  Affairs  Office,  Montana  State 
Office,  222  North  32nd  Street,  Billings, 
Montana;  (3)  Bureau  of  Land 
Management,  Butte  District  Office,  106 
North  Parkmont  Street;  Butte,  Montana 
and  (4)  State  of  Montana,  Department  of 
Enviromnental  Quality,  1520  East  Sixth 
Avenue,  Helena,  Montana. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Hallsten,  Team  Leader,  Montana 
Department  of  Environmental  Quality, 
P.O.  Box  200901,  Helena,  Montana 
59620-0901,  telephone  406-444-3276 
or  David  Williams,  Team  Leader, 
Bureau  of  Land  Management,  Box  3388, 
P.O.  Butte,  Montana  59702,  telephone 
406-494-5059. 

SUPPLEMENTARY  INFORMATION:  The 
Golden  Sunlight  Mine  (GSM)  began 
large-scale  operations  to  mine  and 
process  gold-bearing  ore  in  1982 
following  completion  of  an 
Environmental  Impact  Statement  by  the 
Montana  Department  of  State  Lands 
(DSL)  in  1981.  Several  minor 


62344 


Federal  Register  /  Vol.  62,  No.  225  /  Friday.  November  21,  1997  /  Notices 


amendments  were  processed  by  the  DSL 
and  BLM  between  1983  and  1990. 

In  1988  GSM  applied  for  a  major 
expansion  of  operations  (Amendment 
008).  Following  completion  of  a 
mitigated  Environmental  Assessment  in 
1990,  GSM  was  authorized  to  proceed 
with  the  expansion.  Amendment  008 
included  31  stipulations  attached  to  the 
Decision  Record  for  the  EA.  These 
stipulations  were  designed  to  address  a 
varity  of  environmental  issues 
developed  in  the  EA.  This  decision  was 
appealed  to  the  Interior  Board  of  Land 
Appeals  (IBLA)  by  several 
environmental  groups  in  1990.  In  1993 
the  IBLA  ruled  largely  in  favor  of  the 
agencies.  In  1992  Uiese  same  groups 
appealed  the  approval  of  Amendment 
008  in  Montana  State  court.  On 
September  1,  1994.  the  District  Court 
Judge  ruled  that  DSL  must  prepare  an 
EIS  for  the  impacts  associated  with 
Amendment  008.  Following  the  court 
ruling  the  plaintiffs.  GSM.  and  DSL 
negotiated  a  Settlement  Agreement  that 
allowed  mining  to  continue  imtil  the 
completion  of  an  EIS. 

In  compliance  with  the  District  Cotirt 
Decision,  the  agencies  began 
preparation  of  an  EIS  in  1995. 

Total  distiui>ance  is  approximately 
2,336  acres  at  this  time.  Under  the 
proposed  action  the  mine's  permitted 
disturbance  would  expand  to  include  an 
additional  517  acres  of  GSM  land,  75 
acres  of  BLM-administered  land,  and  35 
acres  of  school  trust  (state)  land. 
Operations  would  continue  until 
approximately  2006. 

The  Golden  Sunlight  mine  is  a 
conventional  truck-and-shovel  open-pit 
mine.  Approximately  60,000  to  70,000 
tons  of  rock  are  excavated  per  day, 
totaling  approximately  22  million  tons 
per  year.  Only  2.5  million  tons  of  this 
total  are  ore,  the  remainder  being  waste 
rock.  Approximately  320  million  tons  of 
waste  have  been  placed  in  waste  rock 
dumps.  The  ore  is  processed  in  a  vat 
cyanide  process.  Cold-bearing  cyanide 
solutions  are  treated  by  carbon 
adsorption  to  recover  the  gold.  The 
recovered  gold  is  ultimately  returned  to 
solution  for  electrowinning  onto  steel 
wool,  which  is  then  smelted  down  to 
recover  gold  as  dore.  Following 
processing,  the  mill  stream  is  piped  as 
a  slurry  to  Impoundment  II,  a  lined 
tailings  impoundment.  Impoundment  I, 
an  unlined  facility  which  did 
experience  some  leakage  in  the  early 
1980s  and  corrected  through  a  series  of 
pumpback  wells,  is  currently 
undergoing  the  early  stages  of 
reclamation. 

Proposetf  reclamation  of  the  waste 
rock  dumps  includes  a  mix  of  2h:lv  and 
3h:lv  slopes.  Because  the  waste  rock  at 


GSM  has  high  potential  for  "acid  rock 
drainage"  or  low  pH  runoff/effluent, 
effective  reclamation  of  these  wastes  is 
crucial  to  limiting  the  reactions  that 
produce  acid  rock  drainage.  The 
reclamation  plan  calls  for  a  cover 
system  that  includes  approximately  24 
inches  of  neutral  waste  rock  and  19  to 
24  inches  of  cover  soil.  Extensive 
monitoring  of  several  slopes  reclaimed 
since  1990  to  1992  has  helped  the  mine 
and  the  agencies  determine  what 
reclamation  practices  have  been  most 
effective.  Surface  water  management  is 
another  critical  factor  in  reclamation 
success  and  is  an  important  part  of  the 
reclamation  plan.  Long-term  water 
treatment  is  an  integral  part  of  the  mine 
plan.  GSM  has  posted  a  total  bond  of 
approximately  38  million  dollars  to 
cover  reclamation  costs. 

A  Notice  of  Intent  was  published  in 
the  Federal  Register  on  October  25, 
1995.  A  public  scoping  meeting  was 
conducted  on  October  17, 1995,  to 
solicit  comments  for  the  scope  of  the 
EIS.  Written  comments  were  accepted 
through  November  10,  1995. 

Dated:  November  5, 1997. 
Merle  Good, 

Headwaters  Resource  Area  Manager. 
|FR  Doc.  97-30133  Filed  11-20-97;  8:45  am] 

MUJNGCOOE  4)10-0N-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 
(CO-030-6101-00-YCKO;  COC-61280] 

Notice  of  Intent  To  Prepare  a 
Supplement  to  a  Rnal  Environmental 
Impact  Statement;  Colorado  and  New 
Mexico 

AQBICV:  Bureau  of  Land  Management, 

USDI,  and  Forest  Service,  Department  of 

Agriculture. 

ACTION:  Notice;  Intent  to  prepare  a 

supplement  to  a  Final  Environmental 

Impact  Statement;  Notice  of  scoping 

with  a  public  comment  pfoiod. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act, 
notice  is  hereby  given  that  the  Bureau 
of  Land  Management  (BLM)  in 
cooperation  with  the  U.S.  Forest  Service 
(USFS)  is  initiating  the  pre{>aration  of  a 
Supplement  (supplement)  to  the  Final 
Enviroiunental  Impact  Statement  (FEIS) 
for  the  TransColorado  Gas  Transmission 
Company  (TransColorado)  pipeline 
project  on  faderal  lands  in  Colorado  and 
New  Mexico.  TransColorado  is  the 


proponent.  Lands  managed  by  the  BLM 
in  the  Montrose,  Craig,  and  Grand 
Junction  Districts  in  Colorado,  and  the 
Farmington  District  in  New  Mexico,  and 
the  USFS  in  the  Uncom]>ahgre  and  San 
Juan  National  Forests,  Colorado,  are 
crossed  by  the  TransColorado  pipeline 
project.  The  supplement  will  address 
the  environmental  impacts  of  the 
construction,  operation,  maintenance, 
and  ultimate  abandonment  of  known 
proposed  route  changes  and  minor 
realignments  (less  than  100  ft.)  of 
portions  the  approved  pipeline  and 
right-of-way  (ROW)  grant  COC-51280. 
and  the  impacts  of  the  proposed 
construction  and  use  of  known 
additional  temporary  work  areas 
adjacent  to  the  approved  ROW  or, 
proposed  ROW  route  changes  or  minor 
realignments.  The  supplement  will  also 
address  the  impacts  of  the  construction, 
operation,  maintenance  and  ultimate 
abandonment  of  several  ROW  route 
changes  or  realignments,  and  the 
construction  and  use  of  several 
alternative  temporary  work  areas  in 
unspecified  locations.  These 
unspecified  temporary  work  areas  and 
ROW  route  changes  or  minor 
realignments  will  be  addressed  in  the 
supplement  to  acconmiodate  conditions 
that  might  be  encountered  during 
construction.  Cumulative  affects  of 
potential  futiire  gas  supply  facilities, 
such  as  gas  supply  pipeline  laterals  will 
be  addressed.  The  FEIS  is  not  being  re- 
opened nor  re-analyzed,  nor  are  the 
decisions  in  the  FEIS  being 
reconsidered.  Any  comments  addressing 
issues  analyzed  in  the  FEIS  will  not  be 
considered.  Please  focus  any  comments 
on  the  proposed  action  of  the 
supplement  to  the  FEIS. 
DATES:  Written  comments  on  the 
proposed  action  will  be  accepted  until 
December  15, 1997.  The  comment 
period  on  the  draft  supplement  to  the 
FEIS  will  be  45  days  from  the  notice  of 
availability,  published  in  the  Federal 
Register. 

ADDRESSES:  Any  comments  relative  to 
the  proposed  action  described  in  this 
notice  should  be  sent  to  Bill  Bottomly, 
TransColorado  Project  Manager,  Bureau 
of  Land  Management,  Montrose  District 
Office,  2465  South  Townsend  Avenue, 
Montrose.  CO  81401. 
FOR  FURTHER  WFORMATIOM  CONTACT: 
Bill  Bottomly  (970)  240-5337,  Ilyse 
Auringer  (970)  385-1341,  or  Steve 
Hemphill  (970)  874-6633. 
SUPPLEMENTARY  INFORMATION:  After 
preparing  a  Draft  and  Final 
Environmental  Impact  Statement  in 
1992,  the  BLM  and  the  USFS  issued 
Records  of  Decision  on  December  1, 
1992,  approving  the  authorization  of  a 
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ROW  grant  and  an  adjacent  Temporary 
Use  Permit  (TUP)  for  subsequent 
construction,  operation  and 
maintenance  of  the  292  mile-long 
TransColorado  Gas  Transmission 
pipeline  from  Meeker,  Colorado  to 
Bloomfield,  New  Mexico.  Under  the 
authority  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C.  185),  as  amended  by  the 
Act  of  November  16, 1973  (37  Stat.  567), 
the  BLM  issued  a  50  foot-wide  ROW 
grant  on  December  4,  1997, 
accompanied  by  a  25  foot-wide  TUP, 
excepting  1.7  mile$  near  Grand 
Junction,  Colorado.  The  FERC  issued 
TransColorado  a  Certificate  of  Public 
Convenience  and  Necessity  on  June  3, 
1994.  TransColorado  completed  the  22.5 
mile  Phase  I  of  the  project  in  December, 
1996.  The  proponent  is  now  prepared  to 
construct  the  remainder  of  the  pipeline 
during  1998.  TransColorado  is 
requesting  approval  of  additional 
temporary  work  areas  to  construct  the 
pipeline,  and  is  requesting  that  the 
existing  ROW  be  amended  to 
accommodate  the  proposed  route 
changes  and  minor  realignments  (less 
than  100  ft).  Public  meetings  or  open 
houses  may  be  conducted  during  the 
comment  period  to  gather  comments 
bom  the  public  prior  to  preparation  of 
the  supplement.  Public  notice  of 
locations,  dates,  and  times  of  any 
meetings  to  be  held  will  be  provided. 
Maps  and  plats  of  the  project  are 
available  for  public  review  at  the 
following  offices  of  the  BLM  and  USFS: 
the  Grand  Junction  District  Office,  the 
Montrose  District  Office,  the  Grand 
Mesa/Uncompahgre/Gunnison  National 
Forest  Office,  the  San  Juan  National 
Forest/San  Juan  Resource  Area  office, 
and  the  Farmington  District  Office.  The 
level  of  public  interest  in  the  issues  of 
the  supplement  to  the  FEIS  will 
determine  if  additional  meetings  will  be 
held. 

Dated:  November  7, 1997. 
PfaiUip  W.  D«vyer, 
Assistant  District  Manager,  Montrose  District. 

Dated:  November  17, 1997. 
Gloria  Manning, 

Associate  Deputy  Chief,  National  Forest 
System. 

(FR  Doc.  97-30663  Filed  ll-2(>-97;  8:45  am] 

MXINQ  CO06  4310-JB-tl 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-0S0-122(Mm:  GP8-0036] 

Prinevllle  District;  John  Day  River,  OR: 
Special  Recreation  Permits 

AQBICY:  Bureau  of  Land  Management 
(BLM),  Department  of  the  Interior  (DOI), 
Prineville  EHstrict. 

ACTION:  Notice  is  hereby  given  that  the 
existing  moratorium  on  the  issuance  of 
new  commercial  floatboating  permits  for 
the  John  Day  River  will  be  extended 
until  completion  of  the  John  Day  Wild 
and  Scenic  River  Management  Plan  and 
Environmental  Impact  Statement. 

The  cturent  moratorium  on  the 
issuance  of  new  Special  Recreation 
Permits  for  commercial  boating  use  of 
the  John  Day  Wild  and  Scenic  River  has 
been  extended  by  Administrative 
Decision  (dated  November  12, 1997). 
The  moratorium  will  remain  in  effect 
until  the  completion  of  the  John  Day 
Wild  and  Scenic  River  Management 
Plan  and  Environmental  Impact 
Statement. 

The  BLM  is  currently  in  the  process 
of  completing  the  John  Day  Wild  and 
Scenic  River  Management  Plan  and 
Environmental  Impact  Statement.  This 
plan  addresses  management  issues 
within  the  Wild  and  Scenic  corridor, 
including  the  desired  use  level  of 
commercial  floatboating.  To  allow  the 
desired  use  level  of  to  be  determined  by 
the  planning  process,  application  for 
new  commercial  boating  permits  will 
not  be  accepted  until  further  notice. 

Decisions  made  by  the  plan  will 
direct  the  future  availability  of 
commercial  floatboating  permits  for  the 
John  Day  Wild  and  Scenic  River. 

The  authority  for  this  decision  comes 
from  43  CFR  8372.0-3:  Authority. 
8372.1-1:  Public  lands,  general,  and 
8372.3  Issuance  of  permits. 

A  more  specific  location  of  public 
lands  covered  by  this  notice  may  be 
obtained  at  the  BLM  Prineville  District 
Office. 

FOR  FURTHER  MFORMATION  CONTACT: 

Heidi  Mottl,  Recreation  Planner,  BLM 
Prineville  District  Office,  P.O.  Box  550, 
Prineville,  Oregon  97754,  telephone 
number  (541)  416-6700. 

Dated:  November  12, 1997. 
Donald  L.  Smith, 

Acting  District  Manager. 

(FR  Doc.  97-30590  Filed  11-20-97;  8:45  am] 

■ajJNO  CODE  4310-a4-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contact  Negotiations: 
Gateway  National  Recreetion  Area; 
Staten  Island,  Fort  WadsworHi 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  food  service,  and  conference 
center  facilities  and  services  for  the 
public  at  Fort  Wadsworth  within  the 
Staten  Island  Unit  of  Gateway  National 
Recreation  Area  for  a  period  of  ten  (10) 
years  frt)m  date  of  contract  execution. 
EFFECTIVE  DATE:  January  20,  1998. 
ADDRESSES:  Interested  parties  should 
contact  National  Park  Service,  Boston 
Support  Office,  Concession 
Muiiagement  Program,  15  State  Street, 
Boston.  MA  02109-3572  ATTN:  Lynne 
Koser,  Telephone  (617)123-5209,  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INTORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

Tnere  is  no  existing  concessioner.  The 
Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal  must  be  received 
by  the  National  Parit  Service,  Boston 
Support  Office,  Concession 
Management  Program,  15  State  Street, 
Boston,  Massachusetts  02109-3572,  not 
later  than  the  sixtieth  (60th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 

Dated:  November  3, 1997. 
Ghrysandra  L.  Walter, 
Acting  Field  Director,  Northeast  Field  Area. 
IFR  Doc.  97-30647  Filed  11-20-97;  8:45  am] 

MIXMQ  CODE  43lO-7»4l 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Environmental  Impact  Statements 
General  Management  Plan  Amendment 
for  Backcountry  and  WIMeiness 
Management  Plan,  Joshua  Tree 
National  Park,  San  Bernardino  County, 
CA;  Notice  of  Availability 

SUMMARY:  Pursuant  to  §  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  81-190  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  has  prepared  a  draft 
environmental  impact  statement  PEIS) 
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assessing  the  potential  impacts  of 
amending  the  ciurent  General 
Management  Plan  (approved  in  1995). 
The  DEIS  includes  a  draft  Backcountry 
and  Wilderness  Management  Plan,  and 
identifies  and  evaluates  the 
environmental  consequences  of  a 
proposed  action  and  three  alternatives. 
Mitigation  measures  are  noted  and 
evaluated.  No  significant  adverse 
environmental  impacts  are  anticipated. 
Once  approved,  the  plan  will  giiide 
wilderness  management  and  other 
operations  for  the  next  10-15  years. 

Proposal 

As  described  under  Alternative  A,  the 
National  Park  Service  (NFS)  proposes  to 
amend  the  General  Management  Plan 
(GMP)  for  Joshua  Tree  National 
Monument,  including  but  not  limited  to 
the  following  changes;  designate  a  trail 
system  with  prescriptions  for  specific 
uses;  designate  ulipaved  roads  newly 
added  to  the  park  as  part  of  the 
Development  Zone  (allowing  limited 
motor  vehicle  use);  designate  places 
where  installing  fixed  anchors  for  rock 
climbing  may  or  may  not  be  permitted; 
and  designate  locations  where  roadside 
vehicle-camping  may  or  may  not  be 
permitted.  The  OEIS  also  analyzes  the 
artificial  water  sources  installed  for 
wildlife  in  designated  Wilderness  and 
would  determine  where  such  sources 
should  be  removed  or  maintained.  The 
draft  plan  would  designate  areas  closed 
to  public  access  and  establish  group  size 
limits  for  overnight  stays  in  the 
backcountry  and  Wilderness.  Finally, 
the  draft  plan  would  implement  the 
Department  of  the  Interior's  Desert 
Tortoise  Recovery  Plan  of  June  1994. 
Implementing  Alternative  A  would 
result  in  the  protection  of  (with  no 
additional  disturtmnce)  park  lands,  and 
the  reclamation  of  some  previously 
disturbed  lands.  User  conflicts  would  be 
minimized  by  providing  for  a  variety  of 
visitor  experiences,  groups  sizes,  trail 
allocations  and  designations,  and  a 
climbing  bolt  permit  system. 

Alternatives 

Alternatives  to  the  actions  proposed 
include  No  Acti<H)  (Alternative  B), 
Maximum  Protection  (Alternative  C), 
and  Minimum  Requirements 
(Alternative  D).  Under  Alternative  B  the 
park  would  maintain  existing  programs 
and  operations.  Alternative  G  would 
impose  greater  restrictions  upon  all  uses 
in  the  park  and  afford  the  most  rigorous 
and  strict  protection  to  the  resources,  in 
particular  the  wilderness  resource.  Also, 
those  lands  in  the  Natural  Zone  that  are 
not  Wilderness  would  be  treated  and 
managed  as  if  they  were  so  designated. 
Alternative  D  woiild  impose  no 


restrictions  on  use  of  the  old  monument 
lands  other  than  those  that  already  exist. 
The  public  could  use  the  newly  added 
lands  much  as  the  lands  were  used  prior 
to  their  inclusion  within  the  park.  Only 
those  public  recreational  activities  that 
are  illegal  in  NPS  or  other  regulations, 
such  as  hunting  or  operating  vehicles  in 
wilderness,  would  be  prohibited. 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
is  now  available  for  public  review; 
review  copies  are  available  at  park 
headquarters,  as  well  as  at  local  public 
libraries.  Inquiries  and  comments  on  the 
DEIS  should  be  directed  to: 
Superintendent,  Joshua  Tree  National 
Park,  74485  National  Park  Drive. 
Twentynine  Palms,  Galifomia  92277. 
The  telephone  number  for  the  park  is 
(760)  367-5503.  All  written  conunents 
must  be  postmarked  not  later  January 

31,  Ivvv. 

PobKc  Meetings 

A  series  of  public  workshops  will  be 
held  to  provide  NPS  staff  an 
opportunity  to  hear  concerns  and 
suggestions  from  the  public.  In  contrast 
to  a  traditional  formal  hearing, 
interested  individuals  and  organization 
representatives  will  have  the 
opportunity  to  offer  informal  input  and 
engage  in  dialog  about  the  range  of 
alternatives,  elements  of  the 
alternatives,  and  issues  involved.  This 
dialog  is  intended  to  provide  additional 
guidance  to  the  NPS  in  preparing  a  final 
EIS  and  plan  amending  the  GMP.  These 
workshops  are  scheduled  as  follows: 

December  2.  Santa  Monica  area — 6:00- 

9:00  p.m. 
December  11.  Palm  Desert  area — 6:00- 

9:00  p.m. 
January  16,  Moronga  Basin  area — 6:00- 

9:00  p.m. 

Complete  details  about  locations  for 
the  meetings  may  be  obtained  via 
written  or  telephone  inquiry  as  noted 
above. 

Decision    . 

After  the  formal  DEIS  review  period 
has  concluded,  all  conunents  and 
suggestions  received  will  be  considered 
in  preparing  a  fiaal  plan.  Currently  the 
final  EIS  and  plan  amending  the  GMP 
are  anticipated  to  be  completed  diiring 
summer  1996;  their  availability  will  be 
similarly  announced  in  the  Fed«-al 
Register.  Subsequently  a  Record  of 
Decision  would  be  executed  no  sooner 
than  30  (thirty)  days  after  release  of  the 
final  EIS.  The  responsible  officials  are 
John  Reynolds,  Regional  Director, 
Pacific  West  Region  and  Ernest 
Quintana,  Superintendent,  Joshua  Tree 
National  ParL 


Dated:  November  4, 1997. 
Sondra  S.  Hninphriet. 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  97-30648  Filed  11-20-97;  8:45  am) 
aiUMQ  COOC  491»-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

Kaloko  Honokohau  National  Historical 
Park  Advisory  Commission;  Notica  of 
Maating 

Notice  is  given  in  accordance  with  the 
Federal  Advisory  Committee  Act  that  a 
meeting  of  the  Na  Hoa  Pili  O  Kaloko 
Honokohau,  Kaloko  Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  9:00  a.m., 
December  13, 1997,  the  Coffee  Mill 
Room.  Keauhou  Beach  Hotel  in  Kona, 
Hawaii. 

On  Satiuday.  December  13.  the 
Commission  will  begin  its  first  meeting 
with  a  formal  swearing  in  ceremony. 
The  business  meeting  will  begin 
immediately  follo%ving  and  last  until  3 
p.m. 

The  Advisory  Commission  was 
established  by  Pub.  L.  95-625  and  has 
been  re-established  by  Title  I,  Section 
503,  of  Pub.  L.  104-333  to  advise  the 
paric  superintendent  with  respect  to  the 
historical,  arcbeological,  cultural,  and 
interpretive  programs  of  the  park. 

Members  of  the  Commission  are  as 
follows: 

David  Roy.  chairperson 

Henry  Auwae 

Abbie  Napeahi 

George  Naope 

Hannah  Kihalani  Springer 

Francis  Kuailani 

Bryan  Harry 

Angel  Pilago 

Stephen  iCane-A-I  Morse 

Mervyn  Thompson 

Pualani  Kanahele 

Fred  Cachola 

Duane  Hanakeawe 

The  regulations  involving  nude 
bathing  and  the  use  of  the  fish  ponds 
and  traps  will  be  the  principal 
discussion  topics  at  the  Saturday 
meeting. 

This  meeting  is  open  to  the  public.  It 
will  be  recorded  for  dociunentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  of  the  full 
Advisory  Commission.  A  transcript  will 
be  available  after  December  30, 1997. 
For  copies  of  the  minutes,  contact  the 
Park  Superintendent  at  806-329-6881. 
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Dated:  November  7. 1997. 
Fatricia  L.  Nenbadwr, 

Acting  Regional  Director,  Pacific  West. 

(FR  Doc.  97-30650  Filed  11-20-97;  8:45  am) 

MLUNQ  OOK  4310-7S-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Maina  Acadian  Cultura  Prasarvation 
Commission;  Notica  of  Masting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Friday, 
December  12, 1997.  The  meeting  will 
convene  at  7:00  p.m.  in  the  basement 
meeting  hall.  St.  David  Church,  on  U.S. 
Route  1,  Madawaska,  Aroostook  County, 
Maine. 

The  Maine  Acadian  Culture 
Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  Uie  National  Park  Service  with 
respect  to: 

•  toe  development  and  implementation 
of  an  interpretive  program  of  Acadian 
culture  in  the  state  of  Maine. 

•  the  selection  of  sites  for  interpretation 
and  preservation  by  means  of 
cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the 
summary  report  of  Uie  meeting  held 
October  17, 1997. 

2.  A  talk  by  Steven  White  of  Moncton, 
New  Brunswick,  on  "Acadian 
Genealogy". 

3.  Report  of  the  National  Park  Service 
Maine  Acadian  project  staff. 

4.  Opportunity  for  public  comment. 

5.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public! 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Superintendent.  Acadia 
National  parL  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent.  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207)  288-5472. 

Dated:  November  5, 1997. 

Nonn  Dodge, 

Acting  Superintendent.  Acadia  National 
Park. 

(FR  Doc.  97-30649  Filed  11-20-97:  8:45  am] 

■UJNQ  COM  4310-rO-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Ovarsaas  Prtvala  Invastmant 
Corporation;  Sulmtission  for  0MB 
Raviaw;  Commant  Raquast 

AQBICY:  Overseas  Private  Investment 
Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  has 
prepared  an  information  collection 
request  for  OMB  review  and  approval 
and  has  requested  public  review  and 
comment  on  the  submission.  OPIC 
published  its  first  Federal  Register 
Notice  on  this  information  collection 
request  on  September  2. 1997.  in  62  FR 
169.  p.  46372.  at  which  time  a  60- 
calendar  day  comment  period  was 
annoimced.  This  comment  period  ended 
November  3, 1997.  No  comments  were 
received  in  response  to  this  Notice. 

This  information  collection 
submission  has  now  been  submitted  to 
OMB  for  review.  Comments  are  again 
being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  December  22, 1997. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  OMB 
Reviewer. 

FOR  FURTMER  MFORMATKM  COMTACT: 

OPIC  Agency  Submitting  Officer 

Carol  Brock,  Records  Manager, 
Overseas  Private  Investment 
Corporation.  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8563. 

OMB  Reviewer 

Victoria  Wassmer,  Office  of 
Information  and  Regulatory  AfEairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503,  202/395- 
5871. 

Smnmaiy  of  Form  Undo-  Review 

Type  of  Request:  Extension  of  a 
cunenUy  approved  tollection. 


Title:  Contractors  ft  Exporters 
Program:  Application  for  Political  Risk 
Investment  Insurance. 

Fonn  Number:  OPIC-81. 

Frequency  of  Use:  One  pwr  investor 
per  project. 

Type  of  Respondents:  Business  (» 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours:  4  hoius  per  form. 

Number  of  Responses:  15  per  year. 

Federal  Oxt:  $300  annually. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 
of  the  Foreign  Assistance  Act  of  1961, 
as  amended. 

Alxtract  (Needs  and  Uses):  The 
application  for  the  contractors  and 
exporters  program  is  the  principal 
document  used  by  OPIC  to  determine 
the  investor's  and  project's  eligibility, 
assess  the  enviromnental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  November  7, 1997. 

JaBMS  R.  OuQtl, 

Assistant  General  Counsel,  Depaztment  of 
Legal  Affairs. 

(FR  Doc.  97-30579  Filed  11-20-47;  8:45  am) 

nUJNOOOM  3(10-01-11 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consant 
Pursuant  to  tha  Comprahanslva 
Envtronmantai  Raaponaa, 
Compansation.  and  UabNity  Act 

In  accordance  mth  Departmental 
policy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d),  notice  is  hereby  given  that  on 
October  31 ,  1997,  the  trustees  for 
natural  resoiuces  at  the  Tulalip  ijinHfill 
Superfund  Site  on  Ebey  Island  in  Puget 
Soimd,  Washington  ("the  Site")  lodged 
with  the  United  States  District  Court  for 
the  Western  District  of  Washington 
consent  decrees  against  defendants 
Seattie  Goodwill  Industries  and  R.W. 
Rhine,  Inc.  in  the  civil  action  styled 
United  States  v.  The  Boeing  Company, 
et  al..  Civil  Action  No.  C97-164&-WD. 

The  consent  decrees  require  the 
defendants  to  compensate  the  trustees 
for  natural  resource  damages  resulting 
&t)m  the  release  of  hazardous 
substances  at  the  Site.  Tlie  trustees 
consist  of  the  State  of  Washington 
Department  of  Ecology,  the  Tulalip 
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Tribes  of  Washington,  the  National 
Oceanic  and  Atmospheric 
Administration  of  the  United  States 
Department  of  Commerce,  and  the 
United  States  Department  of  hiterior. 
Under  the  consent  decrees,  R.W.  Rhine 
will  pay  $26,734  and  Seattle  Goodwill 
Industries  will  pay  $19,102  for  natural 
resources  damages. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  C^omments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  The 
Boeing  Company,  et  al..  EXDJ  Ref.  #90- 
11-3-1412D. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  1010  Fifth  Avenue. 
Seattle.  WA  98104;  and  at  the  Consent 
Decree  Library.  1120  G  Street,  N.W..  4th 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G.  Street.  N.W.,  4th 
Floor.  Washington.  D.C.  20005.  In 
requesting  copies  please  refer  to  the 
referenced  case,  specify  which  decree  or 
decrees  you  would  like  to  receive,  and 
enclose  a  check  payable  to  the  Consent 
Decree  Library  in  the  amount  of  $7.00 
for  the  decree  with  R.W.  Rhine  and/or 
$7.50  for  the  decree  with  Seattle 
CoodwUl  Industries  (25  cents  per  page 
reproduction  costs). 
Joel  M.  Grow. 

Chief,  Enrironmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc  97-30S8S  Filed  11-20-97;  8:45  am] 
MUJNO  oooc  4«ia-<s-w 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  UatHlity  Act 

Notice  is  hereby  given  that  on  October 
31. 1997,  a  prop<Med  Consent  Decree  in 
United  States  v.  Caribe  General  Electric 
Products.  Inc.,  and  General  Electric 
Company,  No.  96-1366  (D.P.R.),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Puerto  Rico. 

In  this  action  the  United  States 
sought,  pursuant  to  Sections  107(a)  and 
113(b)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  §§  9607(a)  and 
9613(b),  recovery  of  past  costs  and  a 


declaratory  judgment  for  future  costs 
concerning  the  General  Electric  Wiring 
Devices  Superfund  Site,  located  in 
Juana  Diaz,  Puerto  Rico.  In  the  proposed 
consent  decree,  the  settling  parties, 
Caribe  General  Electric  Products,  Inc., 
and  General  Electric  Company,  agree  to 
pay  to  the  United  States  $612,500.00  for 
past  response  costs  and  future  oversight 
costs,  to  provide  the  Environmental 
Protection  Agency  with  access  to  their 
property  pursuant  to  a  1984 
Administrative  Order  on  Consent,  and 
to  covenant  not  to  sue  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  coasent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Caribe  General 
Electric  Products,  Inc.,  and  General 
Electric  Company,  No.  96-1366  (D.P.R.), 
D.J.  Ref.  90-11-2-1157. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Puerto  Rico, 
Federal  Building,  Room  452,  Chardon 
Avenue.  Hato  Rey,  Puerto  Rico  00918.  at 
U.S.  EPA  Region  n.  290  Broadway.  New 
York.  NY  10007-1866,  and  at  the 
Consent  Decree  Library,  1120G  Street, 
N.W..  4th  Floor.  Washington.  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W..  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $13.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Brace  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
'  Section.  Environment  and  Natuiul  Resources 
Division. 

[FR  Doc.  97-30586  Filed  11-20-97;  8:45  am) 
BIUJNQ  COOC  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Order 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  versus 
Ford  Motor  Company,  Civil  .Action  No. 
97  C  7716.  has  been  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois  on 
November  3, 1997. 

The  Consent  Decree  resolves  claims 
asserted  against  defendant.  Ford  Motor 
Company  ("Ford"),  under  the  Clean  Air 
Act  ("Act").  42  U.S.C.  7401  et  aeq..  tot 


violations  of  40  CFR  52.741(x),  which 
was  part  of  a  Federal  Implementation 
Plan  for  the  Chicago  metropolitan  area 
ozone  non-attainment  area.  Under  the 
proposed  Consent  Decree,  Ford  will 
implement  and  maintain  specific 
measures  that  will  substantially  reduce 
emissions  from  cleanup  solvents  at 
Ford's  Chicago  Assembly  Plant,  and 
Ford  will  pay  a  civil  penalty  of 
$135,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
EMvision,  U.S.  Department  of  Justice, 
P.O.  Box  7611.  Washington,  DC.  20044. 
and  should  refer  to  United  States  versus 
Ford  Motor  Company,  D.J.  Ref.  90-5-2- 
1-1932. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Illinois.  219  S.  Dearborn  St.,  Chicago, 
Illinois  60604,  at  the  Office  of  Regional 
Counsel,  United  States  Environmental 
Protection  Agency.  Region  V,  200  West 
Adams  Street,  Chicago,  Illinois  60606, 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
DC.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  also 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.25  (25  cents 
per  page  reproduction  costs)  payable  to 
the  "Consent  Decree  Library." 
Bruce  S.  Gelber, 

Principal  Deputy.Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
|FR  Doc.  97-30587  Filed  11-20-97;  8:45  am] 

BIUJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Rrst  Amendment 
to  May  24, 1994  Consent  Decree  Under 
the  Clean  Water  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  October  28, 1997,  a 
proposed  First  Amendment  to  the  May 
24.  1994  Consent  Decree 
("Amendment")  in  United  States  and 
State  of  Michigan  v.  Wayne  County  et 
al..  Civil  Action  No.  87-70992.  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
Michigan. 

The  United  States  and  the  State  of 
Michigan  asserted  claims  in  this  case 
under  the  Clean  Water  Act.  33  U.S.C. 
1251  et  seq.,  against  Wayne  County, 
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Michigan,  and  13  addition 
municipalities  that  send  wastewater  to 
the  Wayne's  Treatment  Plant  (the 
"Plant").  The  case  was  resolved  in  1994 
by  a  Consent  Decree  pursuant  to  which 
defendants  agreed  to  attain  and 
maintain  compliance  with  the  Plant's 
National  Pollutant  Discharge 
Elimination  System  permit  limits  and  to 
comply  %vith  Decree-mandated  interim 
limits  during  construction  of  Plant  and 
collection-system  ifnprovements. 
Defendants  further  agreed  to  complete 
capital  improvements  needed  at  the 
Plant  and  in  its  collection  system.  The 
capital-improvements  project,  detailed 
in  a  1993  Project  Plan  incorporated  by 
reference  in  the  1994  Decree,  included 
steps  to  achieve:  the  removal  of 
improper  infiltration-and-inflow;  the 
improvement  of  transport  and  storage 
capacity  in  the  Plant's  wastewater 
collection  system  by  constructing 
retention-equalization  basins  and  an 
underground  tunnel  for  storage  and 
transport  of  untreated  wastewater,  and 
the  upgrade  the  Plant's  facilities  to 
ensure  that  all  flows  meet  Permit- 
mandated  limits. 

Since  entry  of  the  Consent  Decree  in 
1994,  defendants  have  submitted 
studies,  plans,  and  design  documents 
required  by  the  1994  Consent  Decree  to 
.  the  U.S.  Environmental  Protection 
Agency  and  the  Michigan  Department  of 
Environmental  Quality.  These 
documents  contain  recommendations 
for  changes  in  the  design  of  certain 
components  of  the  work  required  by  the 
1994  Consent  Decree,  including:  the 
modification  of  the  wastewater  storage 
and  transport  tuimel  required  by  the 
original  decree;  further  improvements  in 
Plant  treatment  capacity;  further  study 
and  design  work  prior  to 
commencement  of  construction  of  a 
detention  basin  required  by  the  1994 
Decree,  referred  to  as  the  Eureka  Basin, 
intended  to  eliminate  sewer  overflows 
and  backups  in  the  Plant's  collection 
system  above  the  proposed  basin;  and 
construction  of  a  new  connecting 
conduit,  rather  than  a  new  Plant  out&ll, 
that  would  convey  excess  flows  from 
the  Plant  to  another  treatment  plant  for 
treatment  and  discharge.  The 
Amendment,  if  approved  by  the  Court, 
would  modify  the  injunctive  relief 
provisions  of  the  1994  Decree  to  reflect 
these  changes  to  the  1993  Project  Plan. 
In  all  other  respects,  the  1994  Decree 
would  remain  the  same. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Amendment.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 


Department  of  Justice,  Washington,  DC 
20530,  and  should  refiBr  to  United  States 
and  State  of  Michigan  v.  Wayne  County 
et  al.,  D.J.  Ref.  90-5-1-1-2766. 

The  Amendment  may  be  examined  at 
the  Office  of  the  United  States  Attorney, 
Eastern  District  of  Michigan,  211  W. 
Fort  Street,  Suite  2300,  Detroit,  MI 
48226,  at  U.S.  EPA  Region  5,  77  West 
Jackson  Blvd..  Chicago,  Illinois,  60604, 
and  at  the  Consent  Decree  Library,  1120 
G  Stieet,  NW..  4th  Floor,  Washington, 
DC  20005,  (202)  624-0892.  A  copy  of 
the  Amendment  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Sti^t,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  tiie  amount  of  S8.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 
Joel  M.  GroH, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-30588  FUed  11-20-97;  8:45  am) 

■UMQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA  t167F] 

Controlled  Substances:  Established 
Initial  Aggregate  Production  Quotas 
for  1998 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  aggregate  production 
quotas  for  1998. 

SUMMARY:  This  notice  establishes  initial 
1998  aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II  of  the  Controlled  Substances  Act. 
EFFECTIVE  DATE:  November  21, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  that  the 
Attorney  General  establish  aggregate 
production  quotas  for  each  basic  class  of 
controlled  substance  listed  in  Schedules 
I  and  II.  This  responsibility  has  been 
delegated  to  the  Administrator  o^the 
DEA  by  Section  0.100  of  Titie  28  of  the 
Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator  pursuant  to  Section  0.104 
of  Title  28  of  the  Code  of  Federal 
Regulations. 


On  September  2, 1997.  a  notice  of  the 
proposed  initial  1998  aggregate 
production  quotas  for  certain  controlled 
substances  in  Schedules  I  and  U  was 
published  in  the  Federal  Roister  (62 
PR  46373).  All  interested  persons  were 
invited  to  comment  on  or  object  to  these 
proposed  aggregate  production  quotas 
on  or  before  October  2, 1997. 

One  company  commented  that  the 
initial  1998  abrogate  production  quota 
for  amphetamine  is  insufficient  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  for  the  establishment 
and  maintenance  of  reserve  stocks. 

Another  company  commented  that 
the  initial  1998  aggregate  production 
quotas  for  codeine  (for  sale), 
diphenoxylate,  morphine  (for  sale), 
opium,  and  oxycodone  (for  sale)  are 
insufficient  to  provide  for  the  estimated 
medical,  scientificresearch  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  for  the 
establishment  and  maintenance  of 
reserve  stocks. 

After  a  review  of  1997  manufacturing 
quotas,  current  1997  sales  and 
inventories,  1998  export  requirements 
and  research  and  product  development 
requirements,  the  DEA  agrees  that 
increases  are  necessary  for 
amphetamine,  codeine  (for  sale), 
morphine  (for  sale)  and  oxycodone  (for 
sale).  Regarding  diphenoxylate  and 
opiiui.  the  DEA  has  determined  that  the 
proposed  initial  1998  aggregate 
production  quotas  are  sufficient  to  meet 
the  1998  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Acting  Deputy  Administrator 
hereby  certifies  that  this  action  will 
have  no  significant  impact  upon  small 
entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  The 
establishment  of  aggregate  production 
quotas  for  Schedules  I  and  II  controlled 
substances  is  mandated  by  law  and  by 
international  treaty  obligations. 
Aggregate  production  quotas  apply  to 
approximately  200  DEA  registered  bulk 
and  dosage  from  manufacturers  of 
Schedules  I  and  II  controlled 
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substances.  The  quotas  are  necessary  to 
provide  for  the  estimated  medical, 
scientific,  research  and  industrial  needs 
of  the  United  States,  for  export 
requirements  and  the  establishment  and 
maintenance  of  reserve  stocks.  While 
aggregate  production  quotas  are  of 
primary  importance  to  large 
manufacturers,  their  impact  upon  small 
entities  is  neither  negative  nor 


beneficial.  Accordingly,  the  Acting 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 


Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to 
Section  0.104  of  Title  28  of  the  Code  of 
Federal  Regulations,  the  Acting  Deputy 
Administrator  hereby  orders  that  the 
1998  initial  aggregate  production  quotas 
for  the  following  controlled  substances, 
expressed  in  grams  of  anhydrous  acid  or 
base,  be  established  as  follows: 


Basic  dass 


Established 

initial  1998 

quotas 


Schedule  I: 

2,5-0«mett)oxyamphetam«ne _ 

2,5-Oimethoxy-4-ethylainphetamine  (DOET) 

3-Mettiyttentany1 _ 

3-Methy1thtofentanyl  „ 

3,4-Met^yleoedloxya^1phe(amine  (MOA)  ..... 
3,4-Metfiyler)edioxy-N-«ttiytaniphetamine  (MDEA) 
3,4-Met^ytenedioxymett1amp^etafnlne  (MOMA)  .. 

3,4,5-TrimettK)xyamph«tamine  _ 

4-8fonx>-2,5,-OfTiethttKJxyamplietanw>e 

4-8ro»tx>-2,5-0iniethttX)xypheoettiylainine  (2-CB) 

4  Mcthoxyamphetannne 

4-Met^y1afnl^K)fex  

4  Mottiyt-2.5-DwT)ett>oxyamphetemine  (DOM) . 

5-Methoxy-3.4-MethytenedK)xyamphetamine 

Acetyl-alpha-mettiyWentanyl  ._.....™....^.........-_ 

Acetylmetttadol  >.«...._.............. ..... 

AHylprodine  

Aipha-acetyimettuKtol 

Alp^a-et^yttryptafnine 
Alphameprodine 

Aipha-fnettiadol 

Alpha-methyifentanyt 

AJphaprodine 

Alpha-mettiytttMotenlanyl 

Aminorex  „, 

Beta-acety  I  methadol 

Beta-hydroxytentanyl  

Beta-^ydroxy-3-niethylfentanyl 

Beta-methadot  

Betaprodine  

DUioionine ....»..». 

rii#iiix>iie  ..». „ 

Codtine-N-oxide  . 
OMhyNryptamine 


Dimet^yttryptafnlne  

EthylaiTune  Analog  of  PCP 


Hydroxypettwine 

Lysergic  add  diethylamide  (LSD) 

Mett^qualone .~_ ....... 

Metbcathinone 

Mofphioe-N-oxide  ............... 

^4-Et^y(amp^etamlne  

^4-Hydroxy-3,4-Met^ylenedioxyafnphetafnin• 

N.N-Dimethylamphetarnine „.. 

Nocacymethadol 

Noflevofphand 


Nonno*pW»e „. 

Para-floorotentanyt . 

Pholcodine  

Psiloctn  


PsilocytJin „ 

Tetrahydrocannabinols 
I  nioiefii&nyt  ......m......... 

Trimepeifcflne  ~..««»>.. 


15.000.100 
2 
14 
2 
25 
30 
20 
2 
2 
2 
100.100 
2 
2 
2 
2 
7 
2 
7 
2 
2 
2 
2 
2 
2 
7 
2 
2 
2 
2 
2 
2 
9 
2 
2 
16,000 
7 
2 
5 
2 
2 
57 
7 
17 
11 
2 
7 
4 
7 
2 
2 
7 
7 
2 
2 
2 
2 
26.000 
2 
2 
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Basic  class 


Schedule  It: 

l-Phenylcydohexylamlne  

1-Piperidinocyclohexanecart)onitrile  (POC) 

Alfentanil  

Amot>art>(tal ..."„ 

Amphetamine _„.,..„... 

Cocaine ^„.„ 

Codeine  (for  sale)  ^ 

Codeine  (for  conversion)  

Desoxyephednne 


Established 

initial  1998 

quotas 


1,300,000  grams  of  levodesoxyephedhne  for  use  in  a  non-controlled.  non-p^^^n"^.id(id"'^"32'o6b  ^^"ki 

metnamphetamine.  ■        •»■      »  ~. 

Dextropropoxyphene ^^ 

Dihydrocodeine **"'      "'" ""    *""■*      *~    **~ ' "— ~- — 

Diphenoxylate  ....::;::::::;:::;:::;:z::::::::i::::::z::::;::::;::::;::;::::"" — "z -"" 

Ecgonine !!!."!!"!!"!  

Ethylmorphine !!!!!""!Z!."!!!.."" "" 

Fentanyi „ "..""!1"™™Z!Z!.."!!!!!!..""!.."."!."!™™ '"•" — 

Glufethimide „.„; "'"  •■—••••  - .     ..  ,. — ... 

Hydrocodone  (for  sale) 

Hydrocodone  (for  conversion)  ""Z. " "  

Hydromorphone  '  — 

Isomethadone  _. *"  *"■" " 

Levo-alpha-acetylmethadol  (LAAM)  .„ 

Levomethorphan  ^ _ ___ 

Levorphanol  ZZZZZZZZZZZZZZZ. 

Meperidine  

Methadone  (for  sale)  _ !."...".".."."!""! 

Methadone  (for  conversion) ^ . _!!!!!!!!!!!! 

Methadone  Intermediate _,.„ . «.™!!™!!!."™!! 

Methamphetamine  (for  conversion) "!"!"!"!!!!!!"™! 

Methylphenidate ~ 

'  '^  •••••••••••••..••••••.••••••.-•.••...•..•....•„...,..„... 

Morphine  (for  sale)  „ 

Morphine  (for  conversion) 

NatMlone »..._........„ !.."..""™""."...T! 

Noroxymorphone  (for  sale) "" 

Noroxymorphone  (lor  conversion) _; . 

Opium  """  *    "••"'•■•"• 

Oxycodone  (for  sale)  """™II™!Z!Z!!"ZZ"Z!""I! 

Oxymorphone  „ „...„. .. . . 

Pentot}art)ital .ZZ!™!!!!Z!™!~!"""1 

Phencydidine _„ .. .„. ..ZZ"Z!..".ZT 

Pfienmetrazine ..... „,_ !.!.!Z!!""!!"'* 

Phenylacetone  „. .."!"!!!!Z!!!!!"..7 

Secot>arbital „ 

Sufentariil 

ThetMune 


15 

12 

8.100 

12 

4.037.000 

550,100 

62.020,000 

18,460,000 

1.332,000 


109,500.000 

189,000 

1.600.000 

651,000 

12 

202.000 

2 

13.908,000 

3,000,000 

766,000 

12 

356.000 

2 

15.000 

9.31 1 ,000 

3.790,000 

1,169,000 

6,777,000 

723,000 

14.442.000 

11.535.000 

75.918.000 

2 

25.000 

2.117.000 

615,000 

9.032,000 

120,000 

16,562.000 

60 

2 

10 

301.000 

700 

9.580.000 


Dated:  November  17, 1997. 
James  S.  Milford, 
Acting  Deputy  Administrator 
(PR  Doc.  97-30651  Filed  11-20-97:  8:45  am] 

MLUNQ  COOC  4410-0»-M 

DEPARTMENT  OF  JUSTICE 

Fedarai  Bureau  of  Investigation 

Criminal  Justice  Informaticn  Services; 
Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Supplementary  homicide 
report. 


The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  January  20, 1998. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  SSA 
Paul  J.  Cans  (phone  number  and  address 
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listed  above).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Cans,  304-625-^830,  FBI. 
CJIS.  StaUsUcal  Unit,  PO  Box  4142, 
Clarksburg,  WV  26302-9921.  Overview 
of  this  information  collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection 

(2)  The  title  of  the  form/collection: 
Supplementary  Homicide  Report  [SHR]. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  1-704.  Federal  Bureau  of 
Investigation  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  aAd  Local  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  provide  data  regarding  age, 
sex,  race,  victim/offender  relationships, 
weapons  and  motives  of  murders 
committed  throughout  the  United 
States.  Eteta  is  tabulated  and  published 
in  the  aimual  "CRIME  in  the  United 
States." 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  17,145  agencies  with  205,740 
responses  which  includes  Zero  reports; 
and  with  an  average  completion  time  of 
9  minutes  a  month  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  30,861  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
OJSicer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  November  12.  1997. 
Kobert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(PR  Doc.  97-30151  Filed  11-20-97;  8:45  am) 

HUMO  COM  4419-02-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  irivestigation 

Criminal  Justice  Information  Services; 
Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  inform^on  collection 
under  review:  Monthly  return  of  arson 

o^enses  known  to  law  enforcement. 

■ 

The  proposed  information  collection 
is  published  to  obtain  comments  from 


the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  January  20,  1998. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Eva)uate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology,' 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  SSA 
Paul ).  Cans  (phone  number  and  address 
listed  below).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Cans.  304-625-4830,  FBI, 
CJIS,  Statistical  Unit,  PO  Box  4142, 
Clarksburg  WV  26302-9921. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Monthly  Return  of  Arson  Offenses 
Known  to  Law  Enforcement. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  1-725.  Federal  Bureau  of 
Investigation,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  collect  information  on 
arson  offenses  committed  throughout 
the  United  States  and  reported  to  Law 
Enforcement.  Data  is  tabulated  and 
published  in  the  aiuiual  "CRIME  in  the 
United  States." 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  17,145  agencies  with  205,740 
responses  [including  2^ro  Reports);  and 
with  an  average  completion  time  of  9 
minutes  a  month  per  report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  30,861  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington.  DC 
20530. 

Dated:  November  12, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-30152  Filed  11-20-97;  8:45  am] 

BIUMQ  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Criminal  Justice  Information  Services: 
Agency  Information  Collection 
Activities;  Proposed  Collection, 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Number  of  full-time  law 
enforcement  employees  as  of  October 
31. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agsncies. 
Comments  are  encouraged  and  will  be 
accepted  imtil  December  22, 1997. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the     ^"^ 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the         ' 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
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electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  SSA 
Paul  J.  Cans  (phone  number  and  address 
listed  below).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Gas.  304-625-4830,  FBI, 
CJIS,  Statistical  Unit,  PO  Box  4142, 
Clarksburg,  WV  26302-9921. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Number  of  Full-Time  Law  Enforcement 
Employees  as  of  October  31. 

(3)  The  agency  form  number,  if  any, 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  I-711A/I-711B/I-711C.  Federal " 
Bureau  of  Investigation,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  determine  the  number  of 
civilian  and  sworn  full-time  law 
enforcement  employees  in  the  United 
States.  Data  is  tabulated  and  published 
in  the  aimual  "CRIME  in  the  United 
States." 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  17.125  agencies;  17.125 
responses;  and  with  an  average 
completion  time  of  8  minutes  a  year  per 
responding  agency. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  36  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center. 
1001  G  Street,  NW.  Washington.  DC 
20530. 

Dated:  November  12. 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-30153  Filed  11-20-97;  8:45  am) 
BILUNQ  COOC  441«-0t-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SulMnisslon  for  0MB  Review; 
Comment  Request 

November  14. 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  At  of  1995  (Pub.  L.  104-13, 
44  U^.C.  Chapter  35).  A  copy  of  each 
individual  ICR.  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  Departmental  Clearance  Officer. 
Theresa  M.  O'Malley  ((202)  219-5096. 
ext.  143)  or  by  E-Mail  to  OMalley- 
Theresa®dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time.  Monday-Friday. 

Comments  shoula  be  sent  to  Office  of 
Information  and  Regulatory  Affiairs. 
Attn.:  OMB  Desk  Officer  for  BLS  or 
ETA.  Office  of  Management  and  Budget, 
Room  10235,  Washington.  DC  20503 
((202).395-7316),  by  December  22,  1997. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

rjt7e;  Forms  for  Agricultural 
Recruitment  System  of  Services  to 
Migratory  Workers  and  their  Employers 
Applicant  for  Alien  Employment 
Certification. 

OMB  Number:  1205-0134  (extension). 

Frequency:  On  occasion. 

Affected  Public:  State,  Local  or  Tribal 
Government. 


Form 

Re- 
spond- 
ents 

Re- 
sponses 

Average  Nme 
per  response 

ETA 

790. 
ETA 

795. 
ETA 

785. 
ETA 

785A. 

52 
52 
52 
52 

2.000 
3.000 
3,500 
2,500 

1  hour. 
30m«nutes. 
30  minutes. 
30  minutes. 

Total  Burden  Hours:  6,500. 

Total  Annualized  capital/ startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  State  Employment 
Security  Agencies  use  forms  in  servicing 
agricultural  employers  to  ensure  their 
labor  needs  for  domestic  migratory 
agricultural  workers  are  met;  in 
servicing  domestic  agricultural  workers 
to  assist  them  in  locating  jobs 
expeditiously  and  orderly;  and  to  ensure 
exposure  of  employment  opportunities 
to  domestic  agricultural  workers  before 
certification  for  employment  of  foreign 
workers. 

Agency:  Employment  and  Training 
Administration. 

rjt7e.-  Income  and  Eligibility 
Verification. 

OKW  Number:  1205-0238 
(reinstatement). 

Frequency:  Quarterly. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  Section 
603.4=21.000.000;  Section 
603.8=243,100. 

Estimated  Time  Per  Respondent: 
Section  603.4=2  seconds;  Section 
603.8=10  minutes. 

Total  Burden  Hours:  52,183. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,043,660. 

Description:  The  exchange  of 
Unemployment  Insurance  wage  record 
and  benefit  payment  information  will 
allow  the  child  support  and  Social 
Security  agencies  to  verify  applicant 
eligibility  for  benefits  available  under 
TiUes  n  and  XVI  of  the  Social  Security 
Act. 

Agency:  Employment  and  Training 
Administration. 

Title:  JTPA  Summer  Program  Report 
and  Monitoring  Guide. 

OMB  Number:  1205-0379  (revision). 

Frequency:  On  occasion. 

Affected  Public:  State.  Local  or  Tribal 
Government 
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Activity 


Frequency 


Respond- 
ents 


Average  time 
per  respondent 


Reporting  . .„ ^ 

Recordkeeping  

Recordkeeptng  fcx  aixfiting  purposes 
Monitoring 


3reports 
1  report . 
1  ftftoit . 
1  report . 


59 

se 

59 
59 


3  hours. 
30  minutes. 
12  hours. 
2  hours. 


Total  Burden  Hours:  1 ,403. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  The  Employment  and 
Training  Administration  has  revised  the 
data  collection  process  for  reporting  and 
monitoring  information  of  the  Summer 
Youth  Employment  and  Training 
Program  (SYEPT).  The  JASPR  (JTPA 
Annual  Summary  Program  Report) 
formerly  used  to  collect  non-financial 
information  annually  has  been  merged 
with  the  reporting  form  used  to  collect 
financial  and  participant  information  for 
II-B.  The  new  form  is  entitled  the  JSPR 
(JTPA  Summary  Program  Report),  which 
will  be  used  to  collect  both  financial 
and  non-financiai  information  at  three 
intervals  (beginning  of  the  program — 
providing  plaiming  information, 
midsummer  report  and  end  of  the 
summer).  In  addition,  collection  of 
information  through  use  of  the 
monitoring  instrument  is  included  with 
the  newly  consolidated  reporting 
system. 

Agency:  Bureau  of  Labor  Statistics. 

Titye.  Multiple  Worksite  Report 
(MWR)  and  the  Report  of  Federal 
Employment  and  Wage  (RFEW). 

OMB  Number:  1220-0134  (revision). 

Frequency:  Quarterly. 

Affected  Public:  Federal  Government; 
State,  Local  or  Tribal  Government. 


Form 

Resporxl- 
ents 

time  per 
response 
(minules) 

BLS  3020  (MWR) 

BLS  3021  (RFEW)  .... 

112.666 
2.154 

22.2 
22.2 

Total  Burden  Hours:  169.934. 

rota7  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  States  use  the  Multiple 
Worksite  Report  to  collect  employment 
and  wages  data  by  worksite  from 
employers  covered  by  State 
Unemployment  Insurance  which  are 
engaged  in  multiple  operations  within  a 
State.  These  data  are  used  for  sampling, 
benchmarking,  and  economic  analysis. 

Agency:  Bureau  of  Labor  Statistics. 


Title:  Annual  Refiling  Survey  (ARS). 

OMB  Number:  1220-0032  (revision). 

Affected  Public:  Individuals  or 
hotiseholds;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 


Average 

Form 

Fre- 

Resportd- 

time  per 

quency 

ents 

response 
(hours) 

BLS 

Every  3 

1,994,750 

.083 

3023- 

years. 

VS. 

BLS 

Every  3 

38,197 

.75 

3023- 

years. 

VM. 

BLS 

Every  3 

53.000 

.167 

3023- 

years. 

CA. 

BLS 

tvery  5 

n/a« 

n/a' 

302S-P. 

yeers. 

•  . 

^  Burden  hours  not  included  kir  this  submis- 
sion. 

Total  Burden  Hours:  203.072. 

Total  Armualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  Accurate  industrial 
coding  based  on  the  1987  Standard 
Industrial  classification  manual  is 
needed  by  many  Federal,  State,  and 
local  government  officials  and  private 
researchers.  This  extension  will  permit 
the  use  of  previously  approved  forms  to 
obtain  this  information. 
Thnvaa  M.  OlMalky, 
Departmental  Clearance  Officer. 
|FR  Doc  97-30691  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

cmpioyiiiefn  ana  iraminQ 
Administration 

Notice  d  Owns*  in  Status  of  an 
Exisndsd  BonoM  (EB)  Period  for 
State  of  Puerto  Rico 


This  notice  announces  a  change  in 
benefit  period  eligibility  under  the  EB 
Program  for  the  State  of  Puerto  Rico. 


Summary 

The  following  changes  have  occurred 
since  the  publication  of  the  last  notice 
regarding  States'  EB  status: 
•  August  24,  1997— Puerto  Rico's  13- 
week  insured  unemployment  rate  for 
the  week  ending  August  9, 1997 
exceeded  6.0  percent,  causing  the 
State  to  trigger  "on"  EB  effective 
August  24,  1997. 

Information  Cor  Qaimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  regulations 
promulgated  by  the  U.S.  Department  of 
Labor,  and  the  operating  instructions 
issued  to  the  States  by  the  U.S. 
Department  of  Labor.  In  the  case  of  a 
State  beginning  an  EB  period,  the  State 
employment  security  agency  will 
furnish  a  written  notice  of  potential 
entitlement  to  each  individual  who  has 
exhausted  all  rights  to  regular  benefits 
and  is  potentially  eligible  for  EB  (20 

CFR615.13(cMl)}. 

Persons  who  believe  they  may  be 
entitled  to  EB,  or  who  wish  to  inquire 
about  their  rights  under  the  program, 
should  contact  the  nearest  State 
employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locdli^. 

Signed  at  Washington,  D.C.,  on  November 
13.  1997. 

RayBKtnd  ).  Uhaid*, 

Acting  Assistant  Secretary  ofLat>orfor 

Employment  and  Tiaining. 

[FR  Doc.  97-30682  Filed  11-20-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  StarKterds 
Administration,  Wage  and  Hour 
Ohrision 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisiorts 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  ^m  its  study 
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of  local  wage  conditions  and  data  made 
available  fiom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
'  construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  pro)ects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
S  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Kegister,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  dociunent  entitled 
"G«aeral  Wage  Determinations  Issued 
Under  The  Davie-Bacon  And  Related 


Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenmiental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Emplo)rment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W..  Room  S-3014, 
Washington,  D.C.  20210. 

Modificatimis  to  General  Wage 
Determination  Decisiona 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 

Volume  n 
None 


Govenunent  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTTS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-tibpy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s),  be  sure  to  specify  the 
State(8)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  voliunes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regiilar  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington.  D.C  this  14th  day 
of  November  1997. 

Margaret  Wasliingtoa, 

Acting  Chief.  Branch  of  Conttiuction  Mfage 
Determinations. 

[FR  Doc.  97-30339  Filed  11-20-97;  8:45  am) 
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Volume  m 

None 

DEPARTMENT  OF  LABOR 

Volume  IV 

Occupational  SaMy  and  Hsaltli 

nUnois 

Administration 

IL970019  (Ftb.  14. 1997) 

Michigan 

[Docket  Na  ICR  97>4q 

MI970063  (Feb.  14. 1997) 

Minnesota 

Agsncy  Information  Collection 

MN970007  (Feb.  14, 1997) 

Aetlvitias:  Proposed  Collsction: 

MN970008  (Feb.  14. 1997) 

Comment  Request;  Haard 

MN970058  (Feb.  14, 1997) 

Communication 

MNg70059  (Feb.  14. 1997) 

Volume  V 

ACTION:  Notice. 

Texas 
TX970085  (Fob.  14. 1997) 

Volume  VI 
None 

Volume  Vn 
None 

General  Wage  DeterminatiiMi 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 


SUMMARY:  The  Dei>artment  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportiinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (U.S.C  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
OccupatioDal  Safety  end  Health 
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Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Hazard  Communication  Standard  29 
CFR  1910.1200;  1915;  1917;  1918;  1926; 
1928.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 
listed  below  in  the  addressee  section  of 
this  notice.  , 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
January  20, 1998. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-46.  U.S.  Department  of 
Labor.  Room  N-2625,  200  Constitution 
Ave.  NW,  Washington.  DC.  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  R.  Owen,  Directorate  of  Health 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N-3718, 
200  Constitution  Ave..  NW.  Washington 
D.C.  20210.  Telephone:  (202)  219-7075. 
extension  109.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Todd  R.  Owen  (202)  219- 
7075  extension  109  or  Bartmia  Bielaski 
on  219-8076,  extension  142.  For 
electronic  copies  of  the  Hazard 
Communication  Information  Collection 
Request,  contact  the  Labor  News 
Bulletin  Board  (202)  219-4784;  or 


OSHA's  WebPage  on  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Hazard  Communication  Standard 
and  its  information  collection 
requirements  are  designed  to  ensure  that 
the  hazards  of  all  chemicals  produced  or 
imported  are  evaluated  and  that 
information  concerning  their  hazards  is 
transmitted  to  employees  and 
downstream' employers.  The  standard 
requires  chemical  manufacturers  and 
importers  to  evaluate  chemicals  they 
produce  or  import  to  determine  if  they 
are  hazardous;  for  those  chemicals 
determined  to  be  hazardous,  material 
safety  data  sheets  and  warning  labels 
must  be  developed.  Employers  are 
required  to  establish  hazard 
communication  program,  to  transmit 
information  on  the  hazards  of  chemicals 
to  their  employees  by  means  of  labels  on 
containers,  material  safety  data  sheets 
and  training  programs.  Implementation 
of  these  collection  of  information 
requirements  will  ensure  all  employees 
have  the  "right-to-know"  the  hazards 
and  identities  of  the  chemicals  they 
work  with  and  will  reduce  the 
incidence  of  chemically-related 
occupational  illnesses  and  injuries. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the  Hazard 
Communication  Standard.  Extension  is 
necessary  to  ensure  that  employees 
continue  to  receive  information  about 
hazardous  and  chemicals  they  are 
exposed  to  when  working,  as  well  as 
what  protective  measures  are  available 
to  prevent  adverse  effects  from 
occurring. 

Type  of  review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Hazard  Communication. 

OMB  Number:  1218-0072. 

Agency  Number:  Docket  Nimiber  ICR- 
97-46. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government  and  State, 
Loc:al  or  Tribal  governments. 

Total  Respondents:  5,041.918. 

Frequency:  On  occasion. 

Total  Responses:  74,679.540. 

Average  Time  per  Response:  Time  per 
response  ranges  from  12  seconds  to  affix 
labels  to  in-house  containers  containing 
hazardous  chemicals  to  5  hours  to 
develop  a  hazard  communication 
program. 

Estimated  Total  Burden  Hours: 
7.301.762. 

Estimated  Capital,  Operational/ 
Maintenance  Burden  Cost:  SO. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  17, 1997. 
Adam  M.  Finkel, 

Director,  Directorate  of  Health  Standards 
Programs. 

(FR  Doc.  97-30680  Filed  11-20-97;  8:45  am) 
MUJNQ  CODE  4$10-2«-M 


DEPARTMEHT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-I-OT] 

Applied  Research  l.aboratories,  Inc., 
Recognition  as  a  NRTL 

AGENCY:  Occupational  Safety  and  Health 
Administration;  Labor. 
ACTIONS:  Notice  of  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL). 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  Applied  Research 
Laboratories.  Inc.  for  recogiution  as  a 
NRTL  under  29  CFR  1910.7. 
EFFECTIVE  DATE:  This  recognition  will 
become  eH^ective  on  November  21, 1997 
and  will  be  valid  for  a  period  of  five 
years  from  that  date,  until  November  21. 
2002.  unless  terminated  prior  to  that 
date,  in  accordance  with  29  CFR  1910.7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet.  Office  of  Variance 
Determination,  NRTL  Recognition 
Program,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  200  Constitution  Avenue. 
N.W..  Room  N3653.  Washington.  D.C. 
20210.  or  phone  (202)  219-7056. 

SUPPLEMENTARY  MFORMATKW: 

Notice  of  Final  Decision 

Notice  is  hereby  given  that  Applied 
Research  Laboratories,  Inc.  (ARL), 
which  made  application  pursuant  to  29 
CFR  1910.7,  has  been  recognized  as  a 
Nationally  Recognized  Testing 
Laboratory  for  the  equipment  or 
materials,  and  the  program  listed  below. 

The  address  of  the  laboratory  covered 
by  this  recognition  is:  Applied  Research 
Laboratories,  Inc.,  5371  NW  16l8t 
Street,  Miami,  Florida  33014. 

Background 

Applied  Research  Laboratories,  Inc. 
(ARL),  according  to  the  applicant,  was 
founded  in  1949.  and  is  a  Florida- 
registered  engineering  corporation,  with 
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the  owner  as  sole  stockholder.  Applied 
Research  Laboratories,  Inc.,  applied  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  pursuant  to  29  CFR 
1910.7,  and  a  notice  of  the  application 
was  published  in  the  Federal  Register 
(62  FR  42827,  8/8/97).  The  notice 
included  a  preliminary  finding  that  ARL 
could  meet  the  requirements  for 
recognition  detailed  in  29  CFR  1910.7, 
and  invited  public  comment  on  the 
application  by  October  7, 1997.  No 
comments  were  received  concerning 
this  request  for  recogiution. 

The  four  primary  criteria  for 
recognition  are  presented  below,  along 
with  examples  which  illustrate  how 
ARL  has  met  these  criteria. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  certified,  the  laboratory 
must  have  the  capability  (including 
proper  testing  equipment  and  facilities, 
trained  staff,  written  testing  procedures, 
and  calibration  and  quality  control 
programs)  to  perform  testing  and 
examination  of  equipment  and  materials 
for  workplace  safety  purposes  to 
determine  conformance  with 
appropriate  product  test  standards. 

The  on-site  review  report  indicates 
that  ARL  has  facilities  and  personnel 
which  are  appropriate  for  the  area  of 
recognition  it  seeks.  In  addition,  ARL 
maintains  a  Procedures  Manual,  which 
indicates  step-by-step  procedures  for 
processing  done  in  a  number  of  areas. 
Procedures  available  cover  areas  such  as 
testing,  calibration,  record  keeping,  and 
product  follow-up  service.  ARL  also 
maintains  a  Quality  Assurance  Manual 
and  a  Laboratory  Accreditation  Manual, 
with  responsibility  for  internal  quality 
control  vested  in  the  Director  of  Quality 
Control.  The  on-site  review  report 
indicates  that  ARL  has  test  equipment 
available  to  perform  testing  necessary 
for  the  area  of  recognition  it  seeks,  with 
the  exception  of  specialized  tests  which 
ARL  is  unable  to  perform  at  its  Miami 
fiacili^. 

In  these  cases.  ARL  obtains  the 
services  of  other  testing  organizations, 
and  witnesses  the  tests. 

The  On-site  Review  report  indicates 
that  ARL  has  adequate  calibration 
procedures  and  calibration  records,  and 
that  calibrations  are  traceable  to  NIST  or 
other  approved  sources.  A  record  of  all 
calibrations  is  maintained  by  the 
Director  of  Quality. 

Control  Procedure* 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  follow-up 
procedures,  to  the  extent  necessary,  for 
the  particular  equipment  or  material  to 


be  listed,  labeled,  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  nms  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  the  label. 

ARL  has  procedures  for  follow-up 
inspections  on  the  products  it  certifies, 
and  for  completing  a  Listing,  Labeling, 
and  Follow-up  Service  Agreement  with 
a  manufacturer.  Other  procediues  cover 
control  of  its  listing  and  labeling,  and 
decertification.  ARL  conducts  four 
inspections  per  year  at  those  factories 
where  ARL  listed/certified  products  are 
manufoctured.  In  addition,  before  use  of 
the  ARL  certification  mark  is  permitted, 
ARL  will  inspect  the  manu&cturer's 
facility  to  ensure  there  is  a  capability  to 
produce  products  in  conformance  with 
ARL's  requirements. 

Independence 

Section  1910.7(b)(3)  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  for  any 
manufacturers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

AJIL  supplied  a  statement  of 
affiliation  which  included  declarations 
that  it  has  no  managerial  affiliations 
with  any  producer,  supplier,  or  vendor, 
it  has  no  securities,  investments,  or 
stock  options  in  the  product  lines;  the 
employment  security  of  Its  personnel  is 
free  from  influence  by  any  producer, 
supplier,  or  vendor;  and  it  is  not  owned, 
operated,  or  controlled  by  any 
producers,  suppliers,  or  vendora. 

Creditable  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  a 
recognized  NRTL  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias,  as  well  as  for 
handling  complaints  and  disputes  imder 
a  fair  and  reasonable  system. 

ARL's  application,  and  the  on-site 
review  report  indicate  that  ARL 
maintains  various  manuals  that  describe 
the  procedures  for  testing  and  for  all 
written  reports,  as  well  as  record 
keeping  requirements. 

With  regard  to  the  handling  of 
complaints  or  contested  results,  ARL 
maintains  a  Submissions  and  Review 
Board,  which  can  be  convened  at  the 
request  of  a  client,  to  review  results  and 
actions  undertaken  by  ARL. 

Programs  and  Procedures 

Applied  Research  Laboratories.  Inc.. 
performs  acceptance  of  witnessed 


testing  data,  based  upon  the  conditions  ■ 
as  detailed  in  the  Federal  Kegialer 
document  tided  "Nationally  Recognized 
Testing  Laboratories;  Qarification  of  tKe 
Types  of  Programs  and  Procedures."  60 
FR  12980.  3/9/95. 

CurrenUy,  this  Program  is  primarily 
utilized  for  certain  wind  load  tests 
conducted  on  large  structures  which 
require  they  be  tested  as  installed  and 
which  ARL  does  not  have  the  focilities 
to  perform.  The  tests  would  be 
witnessed  by  either  an  ARL  Professional 
Engineer,  or  the  ARL  Department  Head 
to  which  a  particular  project  has  been 
assigned.  Test  results  are  presented  in 
report  form  to  ARL  and  become  part  of 
the  ARL  file  documentation. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  ^e 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supporting  documentation,  and  the 
OSHA  staff  finding  including  the  on-site 
review  report,  OSHA  finds  that  Applied 
Research  Laboratories,  Inc.  has  met  the 
requirements  of  29  CFR  1910.7  to  be 
recognized  by  OSHA  as  a  Nationally 
Recognized  Testing  Laboratory  to  test 
and  certify  certain  equipment  or 
materials,  and  for  acceptance  of 
witnessed  test  data. 

Pursuant  to  the  authority  in  29  CFR 
1910.7,  Applied  Research  Laboratories, 
Inc.  is  recognized  as  a  Nationally 
Recognized  Testing  Laboratory  subject 
to  the  limitations  and  conditions  listed 
below: 

Limitations 

This  recognition  is  limited  to 
equipment  or  materials  which,  under 
Tide  29,  require  or  permit  testing, 
listing,  labeling,  approval,  acceptance, 
or  certification,  by  a  Nationally 
Recognized  Testing  Laboratory.  This 
recognition  is  further  limited  to  the  use 
of  the  following  test  standards  for  the 
testing  and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards.  ARL  has  stated  that  it 
believes  that  the  following  standards 
pertain  to  equipment  or  materials  that 
will  be  used  in  environments  under 
OSHA's  jurisdiction,  and  OSHA  has 
determined  they  are  appropriate  within 
the  meaning  of  29  CFR  1910.7(c): 
ASTM  E152— Standard  Metiiods  of  Fire 

Tests  of  Door  Assemblies 
ANSI/UL  22 — Amusement  and  Gaming 

Machines 
ANSI/UL— 858  Household  Electric 

Ranges 
UL  1838 — Low  Voltage  Landscape 

Lighting  Systems 
UL  1995 — Heating  and  Cooling 

Equipment 
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Conditions 

Applied  Research  Laboratories,  Inc. 
must  also  abide  by  the  following 
conditions  of  the  recognition,  in 
addition  to  those  already  required  by  29 
CFR  1910.7: 

OSHA  shall  be  allowed  access  to 
ARL's  facility  and  records  for  purposes 
of  ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessary; 

If  ARL  has  reason  to  doubt  the 
efBcacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based: 

ARL  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  ARL  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ARL  shall  inform  OSHA  as  soon  as 
possible,  in  %irriting,  of  any  change  of 
ownership  or  key  personnel,  including 
details; 

ARL  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

ARL  will  always  cooperate  with 
OSHA  to  assure  compliance  with  the 
spirit  as  well  as  the  letter  of  its 
recognition  and  29  CFR  1910.7. 

AMthority.  29  CFR  1910.7. 

Signed  at  Washington,  DC.  this  14tfa  day  of 
November.  1997. 
Ckartn  N.  )«ft«w. 
Assistant  Secretary. 
|FR  Doc.  97-30685  Filed  11-20-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Dociwt  No.  NRTL-2-«7] 

Detroit  Testing  l.aboratory,  Ine^ 
Application  for  Recognition 

AGENCY:  Occupational  Safety  and  Health 

Administration:  Labor. 

ACTIONS:  Notice  of  application  for 

recognition  as  a  Nationally  Recognized 

Testing  Laboratory,  and  preliminary 

finding. 


SUMMARY:  This  notice  announces  the 
application  of  Detroit  Testing 
Laboratory,  Inc.  for  recognition  as  a 
NRTL  under  29  CFR  1910.7.  and 
presents  the  Agency's  preliminary 
finding. 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  January 
20, 1998. 

ADDRESSES:  Send  comments  concerning 
this  notice  to:  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  N3653,  Washington,  D.C 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet.  Office  of  Variance 
Determination,  NRTL  Recognition 
Program  at  the  above  address,  or  phone 
(202) 219-7056. 

SUPPLEMENTARY  MFORMATION: 

Notice  of  Application 

Notice  is  hereby  given  that  Detroit 
Testing  Laboratory,  Inc.  (DTL)  has  made 
application  pursuant  to  29  CFR  1910.7, 
for  recognition  as  a  Nationally 
Recognized  Testing  Laboratory. 

The  address  of  the  laboratory  covered 
by  this  application  is:  Detroit  Testing 
Laboratory.  Inc.,  7111  E.  Eleven  Mile, 
Warren,  Michigan  48092. 

BackgnHind 

Detroit  Testing  Laboratory,  Inc.  (DTL), 
according  to  the  applicant,  is  a 
Michigan  corporation  and  was  formally 
incorporated  in  1949.  The  applicant 
states  that  the  lab  was  originally 
founded  in  1903  as  a  partnership,  that 
ownership  of  the  lab  changed  in  1948 
and  again  in  1968,  and  that  in  1976,  the 
current  owner  purchased  DTL  as  sole 
stockholder. 

The  applicant  submitted  an 
application  package,  and  separately 
submitted  a  Quality  Assurance  (QA) 
Manual  (see  Exhibits  2A  and  2B).  The 
QA  Manual  includes:  an  organization 
chart,  position  descriptions,  and 
resumes  of  key  personnel:  department 
descriptions  including  equipment  & 
standards  used  for  departments 
involved  in  testing;  description  of 
certifications  done  and  standards  used 
for  certification;  and  the  details  on  how 
calibrations  are  handled,  including 
descriptions  of  equipment  and 
standards. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 


equipment  and  Cacilities.  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  applicant  has  one  main  fiacility  at 
its  site  in  Warren,  Michigan,  and  a 
smaller  test  facility  in  Center  Line, 
Michigan.  This  smaller  site  is  not 
included  in  the  applicant's  request  for 
recognition.  The  applicant  claims  that 
natural  gas,  electric,  compressed  air, 
steam,  and  water  are  available  in  the 
laboratory  for  product  testing  and  for 
calibrations  and  tests. 

The  applicant's  QA  Manual  shows  the 
testing  experience  of  its  key  testing  staff, 
mentions  its  certification,  and  listing 
and  labeling  experience  with  products, 
and  describes  its  testing  capabilities  and 
experience  in  a  number  of  specific 
areas.  It  also  contains  a  list  of  major 
instrumentation  and  equipment. 

Quality  Assurance  F*rocedures,  Test/ 
Operating  procedures  (developed  on  a 
form,  the  original  of  which  is  kept  by 
each  lab),  calibration  procedures,  and 
audits  (including  proficiency  audits 
which  depends  in  part  on  the  use  of 
outside  private  services)  are  described 
in  the  QA  manual.  Furthermore,  the  QA 
includes  an  Internal  Corrective  Action 
Procedure  whereby  reports  are  issued  to 
an  area  when  it  operates  outside  the 
guidelines  of  the  QA  System.  The  QA 
Manual  also  contains  a  sample  handling 
procedure  and  procedures  on  employee 
training.  Written  procedures  exist  for 
typical  tests,  per  QA  manual. 

Control  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  These 
consist  of  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  runs  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  field 
inspections  to  monitor  and  assure  the 
proper  use  of  identifying  marks  or 
labels. 

The  application  contains  the 
description  of  the  listing  and  labeling 
procedure,  which  indicates 
"inspections"  will  be  done  four  times 
per  year,  and  periodic  compliance 
testing  is  done  every  four  years.  A 
sample  listing  and  follow-up  agreement 
was  also  provided.  In  addition, 
"Instructions  for  *   *   *  Inspections 
*  *  *  ,"  and  a  sample  inspection  form 
were  submitted. 
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Independence 

A  statement  of  independence  was 
supplied  attesting  that  DTL  is 
independent  of  any  producer,  supplier, 
or  vendor.  The  applicant  claims  in  the 
statement  that,  for  products  being  tested 
and  certified:  it  has  no  managerial 
affiliations  with  any  producer,  supplier, 
or  vendor;  it  has  no  securities, 
investments,  or  stock  options  in  the 
product  lines;  the  employment  security 
of  its  personnel  is  free  from  influence  by 
any  producer,  supplier,  or  vendor;  that 
it  is  not  owned,  operated,  or  controlled 
by  any  producers,  suppliers,  or  vendors; 
and  that  it  is  not  engaged  in  promotion 
or  design. 

Creditable  Reporls/Complaint  Huidling 

Section  1910.7(b)(4)  provides  that  a 
OSHA  recognized  NRIX,  must  maintain 
effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias,  as  well  as  for 
handling  complaints  and  disputes  under 
a  fair  and  reasonable  system.  The  QA 
manual  contains  details  on  development 
of  test  data  and  reports,  and  both  the 
application  and  the  QA  manual  describe 
a  complaint  procedure. 

Standards 

DTL  desires  recognition  for  testing 
and  certification  of  products  to 
determine  compliance  with  the 
following  test  standards,  which  are 
appropriate  within  the  meaning  of  29 
CFR  1910.7(c): 
ANSI/UL  234— Low  Voltage  Lighting 

Fixtures  for  Use  in  Recreational 

Vehicles 
ANSI/UL  1025— Electiic  Air  Heaters 

Preliminary  Finding 

Detroit  Testing  Laboratory,  Inc., 
addressed  all  of  the  criteria  which  had 
to  be  met  for  recognition  as  an  NRTL, 
as  summarized  above.  In  addition,  the 
NRTL  Recognition  Program  staff 
performed  an  on-site  review  of  DTL's 
main  facility  and  investigated  nine 
major  areas:  facility;  test  equipment; 
calibration  program;  test  and  evaluation 
procedures;  test  reports;  records;  quality 
assurance  program;  follow-up  listing 
program;  and  personnel.  Any 
discrepancies  noted  by  the  survey  team 
during  the  on-site  review  were 
adequately  responded  to  following  the 
on-site  evaluation  and  are  included  as 
an  integral  part  of  the  On-Site  Review 
Report  (see  Exhibit  3).  With  tiie 
preparation  of  the  final  report,  the 
Program  staff  was  satisfied  that  the 
testing  facility  appeared  to  meet  the 
necessary  criteria  required  by  29  CFR 
1910.7,  and  recommended  that  DTL  be 
recognized. 


Following  a  review  of  the  application 
file  and  the  On-Site  Review  Report,  the 
NRTL  Recognition  Program  staff 
concluded  that  the  applicant  appeared 
to  have  met  the  requirements  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  Warren, 
Michigan  Cacility  and,  therefore, 
recommended  to  the  Assistant  Secretary 
that  the  application  be  preliminarily 
approved. 

Based  upon  a  review  of  the  completed 
application  file,  the  On-Site  Review 
Report,  and  the  recommendation  of  the 
staff,  the  Assistant  Secretary  has  made 
a  preliminary  finding  that  Detroit 
Testing  Laboratory,  Inc.  can  meet  the 
requirements  as  prescribed  by  29  CFR 
1910.7  to  recognize  the  Warren, 
Michigan  &cility  for  the  two  standards 
previously  listed. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant  having 
met  the  requirements  for  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory,  as  well  as  Appendix  A  to  29 
CFR  1910.7.  Submission  of  pertinent 
written  documents  and  exhibits  shall  be 
made  no  later  than  January  20, 1998  and 
must  be  addressed  to  the  Office  of 
Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Room  N  3653, 
Washington,  D.C.  20210.  Copies  of  the 
DTL  application,  the  laboratory  On-Site 
Review  Report,  and  all  submitted 
comments,  as  received,  (Docket  No. 
NRTL-2-97),  are  available  for 
inspection  and  duplication  at  the 
Docket  Office,  Room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (DTL) 
satisfies  the  requirements  for 
recognition  as  a  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  to  Section  1910.7. 

Authority:  29  CFR  1910.7. 

Signed  at  Washington,  DC,  this  14th  day  of 
November,  1997. 
Charles  K  Jefifress, 
Assistant  Secretary. 
|FR  Doc.  97-30684  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
AdministFation 

Podwt  No.  NRTL-«-a3] 

Underwriters  Laboratories  Inc.; 
Request  for  Expansion  of  Recognition 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTKM:  Notice  of  request  for  expansion 
of  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL). 
and  preliminary  finding. 

SUMMARY:  This  notice  announces  the 
application  of  Underwriters  Laboratory 
for  expansion  of  its  recognition  as  a 
NRTL  under  29  CFR  1910.7.  for  test 
standards,  and  presents  the  Agency's 
preliminary  finding. 
DATES:  The  last  date  for  interested 
parties  to  si^mit  comments  is  January. 
20,1998. 

ADDRESSES:  Send  comments  concerning 
this  notice  to:  NRTL  Recognition 
Program,  Office  of  Variance  .  i^ 

Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  N3653  Washington,  D.C 
20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Pasquet,  Office  of  Variance 
Determination,  NRTL  Recognition 
Program  at  the  above  address,  or  phone 
(202)  219-7056. 

SUPPt.EMENTARY  INFORMATION: 

Notice  of  Application 

Notice  is  hereby  given  that 
Underwriters  Laboratories  Inc.  (UL),  has 
made  application  pursuant  to  29  CFR  - 
1910.7,  for  expansion  of  its  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  for  the  equipment  or 
materials  listed  below.  UL  previously 
made  application  pursuant  to  29  CFR 
1910.7,  for  renewal  of  its  recognition  as 
a  Nationally  Recognized  Testing 
Laboratory  (see  60  FR  16171,  3/29/95). 
and  was  so  recognized  (see  60  FR  33852, 
6/29/95). 

The  addresses  of  the  UL  laboratories 
covered  by  this  application  are: 
333  Pfinsten  Road,  Northbrook,  Illinois 

60062 
1285  Walt  Whitinan  Road,  Melville, 

Long  Island,  New  York  11747 
1655  Scott  Boulevard,  Santa  Clara, 

California  95050 
12  Laboratory  Drive,  P.O.  Box  13995. 

Research  Triangle  Park,  North 

Carolina  27709 
2600  N.W.  Lake  Road,  Camas, 

Washington  98607 
UL  International  Limited,  Veristrong 

Industrial  Centre,  Block  B.  14th  Floor 
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34  Au  Pui  Wan  Street,  Fo  Tan  Sha 
Tin,  New  Territories.  Hong  Kong 
UL  International  Services,  Ltd.,  3ra 
Floor,  No.  35  Chung  Yang  South 
Road.  Section  2,  Pei  Tou  11237. 
Taipei,  Taiwan 

BackgrouBd 

This  Federal  Register  notice 
announces  UL's  application  for 
expansion  of  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  for 
additional  test  standards,  dated  2/5/96. 
and  amended  on  4/1/97  (see  Exhibits 
13A  and  13B). 

UL  has  stated  that  it  believes  that  the 
folloMring  standards  pertain  to 
equipment  or  materials  that  will  be  used 
in  environments  under  OSHA's 
jurisdiction.  UL  desires  recognition  for 
testing  and  certification  of  products 
when  tested  for  compliance  with  these 
test  standards,  which  are  appropriate 
within  the  meaning  of  29  CFR  1910.7(c): 

<  ANSI/IEEE-C37.013    AC  fficfa-VoH^a 

Genarator  Circuit  Breakan  Rated  on  a 
Symmetrical  Currant  Basis 

*  ANSI/IEEE-C37.13    Low  Volt^e  AC  Poww 

Circuit  Braakan  Used  in  Eaclomrat 

>  ANSI/1EEE-C37.14    Low  Voltage  DC  Po«rar 

Circuit  Breakers  Uted  in  Enciosuras 
'ANSI-C37.17    Trip  Devices  for  AC  and 

General  Purpose  DC  Low- Voltage  Power 

Circuit  Breakers 
'ANSI/1EEE-C37.18    Enclosed  Field 

Discharge  Circuit  Brealcers  for  Rotating 

Electric  Machinery 
t  NSI/IEEE-C37.20. 1    Metal-Endooad  Lew- 
Voltage  Power  Circuit  Breaker 

Switchgear 

>  ANSI/IEEE  C37.20.2    Metal-Clad  and 

Station-Type  Cubicle  Switc^aar 
t  ANSI/SEE  C37.20.3    Metal-Enclosed 

Intemipter  Switchgear 
1  ANSI/IEEE  C37.21    Control  Switchboards 

>  ANSI/IEEE  C37.29    Low-Volt^e  AC  Povrer 

Circuit  Protectors  Used  in  Enclosures 

<  ANSI/IEEE  C37.38    Gas-Insulated.  Metal- 

Endoaed  Disconnecting.  Intanupter  and 
Grounding  Switches 

<  ANSI  C37.42    Distribution  CutouU  and 

Fuse  Links 

>  ANSI  C3  7. 44    Distribution  Oil  Cutouts  and 

Fuse  Links 

>  ANSI  C37.45     DistribuUon  Enclosed 

Single-Pole  Air  Switches 

<  ANSI  C37.46    Power  Fuses  and  Fuse 

Disconnecting  Smtchas 

*  ANSI  C37.47    Distribution  Fuse 

Disconnecting  Switches.  Fuse  Supports, 
and  Current-Limiting  Fuses 
»  ANSI  C37.50     Low-Voltage  AC  Power 
Circuit  Breaicers  Used  in  Enclosures — 
Test  Procedures 


'  These  standards  are  approved  far  aquipmant  or 
naleriala  intended  for  use  in  commattnal  and 
industrial  potrer  tyitein  tpplicatiooa.  Thaaa 
itaodards  are  not  approved  for  aquipmoot  or 
materials  intended  for  uae  in  installations  tlMt  aM 
exclitdad  by  (he  provisions  of  Subpart  S  in  29  CFR 
IVIO.  in  paiticular  Section  1910.302(2).  This 
mmtmeat  is  intended  a*  a  rUrificstion  for  any  party 
(•vieeriag  iUs  BDlice. 


<  ANSI  C37.S1    MeUl-Enclosed  Low- Voltage 

AC  Power  Circuit-Breaker  Switchgear 
Assemblies — Conformance  Test 
Proc»diu«8 
»  ANSI  C37.52     Low- Voltage  AC  Power 
Circuit  Protectors  Used  in  Enclosures — 
Test  Procedures 

*  ANSI  C37.S3.1    High-Volt^e  Current 

Motor-Staiter  Fuses — Conformance  Test 
Procedures 

<  ANSI  C37.S4    Indoor  Alternating-Current 

High  Voltage  Circuit  Braakers  Applied  as 
Removable  Elements  in  Metal-Enclosed 
Switchgear  Assemblies— Conformance 
Test  Procedures 

>  ANSI  C3  7 .  S  5    Metal-Clad  Switchgear 

Assemblies — Conformance  Test 
Procadxmt 
I  ANSI  C37.57    Metal-Enclosad  Inl|muptn 
Switchgear  Assemblies — Conformance 
Testing 

<  ANSI  C37.58    bdoor  AC  Medium-Volt^a 

Switches  for  Use  in  Metal-Enclosed 
Switchgear — Conformance  Test 
Procedures 

>  ANSI/IEEE  C37.0O    Overfaawl,  Pad- 

MtHmted,  Dry-Va«ilt.  and  Submersible 
Automatic  Circuit  Raclosers  and  Fauk 
Intertuplers  far  AC  Systems 

>  ANSI/IEEE  C37.66    Oil-Filled  Capacitor 

Switches  for  Alternating-Ctirrent 
Systems — Requirements 
1  ANSI/IEEE  C3 7. 71    Three  Phase,  Manually 
Operated  Subsurface  Load  Interrupting 
Switches  for  Alternating-Current 
Systems 

>  ANSI  C37.72    Manually-Operated  Dead- 

Front.  Pad-Mounted  Switchgear  with 
Load-Interrupting  Switches  and 
Separable  Connectors  for  Altemating- 
Cturent  System 

>  ANSI/IEEE  C37.90    Relays  and  ReUy 

Systems  Associated  with  Electric  Power 
Apparatus 

*  ANSI  C37. 121     Unit  Substations— 

Requirements 
1  ANSI/IEEE  C37.1 22    Gas-Insulated 

Subatatioiu 
1  ANSI/IEEE  C57.12.0e    Distribution,  Power 

and  Regulating  Transformers — General 

Requirements 

>  ANSI  C57.12.13     Uquid-Filled 

Transforaers  Used  in  Unit  Installations 
including  Unit  Substations — 
Conformance  Requirements 

<  ANSI  C57.12.20    Overhead-Type 

Distribution  Transformers.  500  kVA  and 
Smaller 

*  ANSI  C57.12.21    Pad-Mounted 

Compartmental-Type  Self-Cooled  Single- 
Phase  Distribution  Transformers  mth 
High  Voltage  Bushings:  1«7  kVA  and 
Smaller 

>  ANSI  C57.12.22    Pad-Mounted 

Compartmental-Type,  Self-Cooled, 
Three-Phase  Distribution  Transformers 
w^th  High  Volt^^  Bushings;  2500  kVA 
and  Smaller 

»ANSIC57.12.23    Underground-Type  Self- 
Cooled,  Single-Phase  Distribution 
Transformers  with  Separable  Inadated 
High- Voltage  Cennectors;  167  kVA  and 
Smaller 

'ANSIC57.12.24    Undeiground-Type 

Thrae-Phase  Distribution  Transformers, 
2500  kVA  and  Smaller 


'ANSIC57.12.25    Pad-Mounted 

Compartmental-Type  Self-Cooled  Single- 
Phase  Distribution  Transformers  with 
Separable  Insulated  Ifigh- Voltage 
Connectors;  167  kVA  and  Smalter 

<  ANSI  C57.12.26    Pad-Mounted 

Compartmental-Type,  Self-Cooled, 
Thrae-Phase  Distribution  Transformers 
(at  uae  with  Separable  Insulated  High- 
Voltage  Connecton;  2500  kVA  and 
Smaller 

'ANSIC57.12.27    Uquid-rUled  Distribution 
Transformers  Used  in  Pad-Motmtad 
Installations,  Including  Unit 
Substations — Conformance 
Requirements 

'ANSIC57.12.28    Switchgear  and 
Transformers — Pad-Mcranted 
Equipment — Enclostire  Integrity 

'ANSIC57.12.40    Three  Phase  Secondary 
Netwofic  Transformers,  Subway  and 
Vault  Types  (Liquid  hnmeraed):  2500 
kVA  and  Smaller 

'ANSIC57.12.50    Ventilated  Dry-Type 

Distribution  Transformers,  1  to  500  kVA. 
Single-Phase;  and  15  to  500  kVA,  Three 
Phue 

» ANSI  C57.12.51    Ventiklad  Dry-Type 
Power  Transforaiers,  501  kVA  and 
Larger,  Thiee-Phaae 

'ANSICS7.12.52    Sealed  Dry-Type  Power 
Transfonnara,  501  kVA  and  Laigar, 
Thrae-Phase 

>  ANSI  C57.12.S5    Diy-Type  Transformers  in 

Unit  Installations.  Including  Unit 
Substations — Conformance 
Requirements 
<ANSIC57.12.57    Ventilated  Dry-Type 
Network  Transformers,  2500  kVA  and 
Below,  Three-Phase 

<  ANSI/IEEE  C57.13    Instrument 

Transformers — Requirements 
'  ANSI/IEEE  C57.13.2    Instrument 
Transformns — Conformance  Test 
Procedures 

>  ANSI/IEEE  C5  7 . 1 5    Step- Volti^e  and 

Imdtiction- Voltage  Regulators 
'  ANSI/IEEE  C57.21    Skuat  Reactors  Over 
500  kVA 

>  ANSI/IEEE  C62.1    Gapped  Silicon-Caifoide 

Surge  Arresters  for  AC  Powrer  Circuits 
'  ANSI/IEEE  (%2.11    Metal  Oxide  Surge 

Arresters  for  AC  Power  Circuits 
ANSI  K61.1    Stores  and  Handling  of 

Anhydrous  Ammonia  (CGA  G-2.1) 
ANSI/NEMA  250    Enclosures  for  Electrical 

Equipment 
ANSI  Z21.24    Metal  Connectors  for  Gas 

Appliances 
ANSI  Z21.50    Vented  Decorative  Gas 

Appliances 
ANSI  Z21.57    Recreational  Vehicle  Cooking 

Gas  Appliances 
ANSI  Z21.60    Decorative  Gas  Appliancea  for 

Installation  in  Vented  Fireplaces 
ANSIZ21.70    Earthquake  Actuated 

Automatic  Gas  Shutoff  Systems 
ANSI  Z83.7    Gas-Fired  Construction  Heater 
UL  5A    Nonmetallic  SurCsce  Raceways  and 

Fittings 
UL  5B    Strut-Type  Channel  Raceways  and 

Fittii^ 
UL  201    Standard  for  Garage  Equipment 
UL  218    Fire  Pump  ControUws 
ANSl/UL  231    Electrical  Po«ver  Outlets 
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ANSI/UL  234    Low  Voltage  Lighting 

Fixttires  for  Use  in  Recreational  Vehicles 
ANSI/UL  248-1     Low- Voltage  Fuses— Part  1: 

General  Requirements 
UL  246-2     Low-VolUge  Fuses— Part  2:  Class 

C  Fuses 
UL  248-3    Low- Voltage  Fuses-^art  3:  Class 

CA  and  CB  Fuses 
ANSI/in.  248-4    Low- Voltage  Fuses— Part  4: 

Class  CC  Fuses 
UL  248-5    Low- Voltage  Fuses— Part  5:  Class 

G  Fuses 
UL  248-6    Low-Voltage  Fuses— Part  6:  Class 

H  Non-Renewable  Fuses 
UL  248-7    Low- Voltage  Fuses— Part  7:  Class 

H  Renewable  Fuses 
ANSI/UL  248-6    Low-Voltage  Fuses— Part  8: 

Class  )  Fuses 
UL  248-9    Low- Voltage  Fuses— Part  9:  Class 

K  Fuses 
ANSI/UL  248-10    Low- Voltage  Fuses— Part 

10:  Class  L  Fuses 
UL  246-11    Low- Voltage  Fuses— Part  11: 

Plug  Fuses 
ANSI/UL  248-12    Low-Vohage  Fuse»-^*art 

12:  Class  R  Fuses 
UL  246-13    Low-VolUge  Fuses— Part  13: 

Semiconductor  Fuses 
ANSI/UL  248-14    Low-Voltage  Fuses— Part 

14:  Supplemental  Fuses 
ANSI/UL  246-15    Low- Voltage  Fuses— Part 

15:  Class  T  Fuses 
UL  246-16    Low-Voltage  Fuses— Part  16: 

Test  Limiters 
ANSI/UL  252A    Compressed  Gas  Regulator 

Accessories 
UL  300    Fire  Testing  of  Fire  Extinguishing 

Systenu  for  Protection  of  Restaurant 

Cooking  Areas 
UL  307B    Gas  Burning  Heating  Appliances 

for  Manufiactiued  Homes  and 

Recreational  Vehicles 
ANSI/UL  391    Solid-Fuel  and  Combination- 
Fuel  Control  and  Supplementary 

Fiunaces 
UL  508C    Power  Conversion  Equipment 
ANSI/UL  563     Electric-Battery-Powered 

Industrial  Trucks 
ANSI/UL  568    Christmas-Tree  and 

Decorative-Lighting  Outfits 
UL  635    Insulating  Bushings 
ANSI/UL  668    Hose  Valves  For  Fire 

Protection  Service 
ANSI/UL  745-1     Portable  Electric  Tools 
ANSI/UL  745-2-1     Particular  Requirements 

of  Drills 
ANSI/UL  745-2-2    Particular  Requirements 

for  Screwdrivers  and  Impact  Wrenches 
ANSI/UL  745-2-3    Particular  Requirements 

for  Grinders,  Polishers,  and  Disk-Type 

Sanders 
ANSI/UL  745-2-4    Particular  Requirements 

for  Sanders 
ANSI/UL  745-2-5    Particular  Requirements 

for  Circular  Saws  and  Circular  Knives 
ANSI/UL  745-2-6    Particular  Requirements 

for  Hammers 
ANSI/UL  745-2-8    Particular  Requirements 

for  Shears  and  Nibblers 
ANSI/UL  745-2-9    Particular  Requirements 

for  Tappers 
ANSI/UL  745-2-11     Particular 

Requirements  for  Reciprocating  Saws 
ANSI/UL  745-2-12    Particular 

Requirements  for  Contaete  Vibratora 


ANSI/UL  745-2-14    Particular 

Requirements  for  Planers 
ANSI/UL  745-2-17    Particular 

Requirements  for  Routers  and  Trimmers 
ANSL'UL  745-2-30    Particular 

Requirements  for  Staplers 
ANSI/UL  745-2-31    Particular 

Requirements  for  Diamond  Core  Drills 
ANSI/UL  745-2-32    Particular 

Requirements  for  Magnetic  Drill  Presses 
ANSI/UL  745-2-33    Particular 

Requirements  for  Portable  Bandsaws 
ANSI/UL  745-2-34    Particular 

Requirements  for  Strapping  T(X>ls 
ANSI/UL  745-2-35     Particular 

Requirements  for  Drain  Cleaners 
ANSI/UL  745-2-36    Particular 

Requirements  for  Hand  Motor  Tools 
ANSI/UL  745-2-37    Particular 

Requirements  for  Plate  )ointets 
UL  791    Residential  Incinerators 
UL  962    Household  and  Commercial 

Furnishings 
ANSI/UL  985    Household  Fire  Warning 

System  Units 
ANSI/UL  1023    Household  Burglar- Alarm 

System  Units 
UL  1075    Gas  Fired  Cooling  Appliances  for 

Recreational  Vehicles 
ANSI/UL  1247    Diesel  Engines  for  Driving 

Centrifugal  Fire  Pumps 
UL  1248    Engine-Generator  Assemblies  for 

Use  in  Recreational  Vehicles 
UL  1363    Temporary  Power  Taps 
ANSI/UL  1419    Professional  Video  and 

Audio  Equipment 
ANSI/UL  1431     Personal  Hygiene  and 

Health  Care  Appliances 
ANSI/UL  1466    Direct-Acting  Pressure- 
Reducing  and  Presstue-Control  Valves 

for  Fire  Protection  Service 
UL  1472    Solid-SUte  Dimming  Controls 
ANSI/UL  1478    Fire  Pump  Relief  Valves 
ANSI/UL  1581     Reference  Standard  for 

Electrical  Wires,  Cables,  and  Flexible 

Cords 
ANSI/UL  1637    Home  Health  Care  Signaling 

Equipment 
UL  1651    Optical  Fiber  Cable 
UL  1682    Plugs,  Receptacles,  and  Cable 

Connectors,  of  the  Pin  and  Sleeve  Type 
UL  1664     Reinforced  Thermosetting  Resin 

Conduit 
UL  1690    Data-PrtK»ssing  Cable 
ANSI/UL  1692    Polymeric  Materials— Coil 

Forms 
UL  1693    Electric  Radiant  Heating  Panels 

and  Heating  Panel  Sets 
UL  1694    TesU  for  Flammability  of  Small 

Polymeric  Component 
UL  1730    Smoke  Detector  Monitors  and 

Accessories  for  Individual  Living  Units 

of  Multifamily  Residences  and  Hotel/ 

Motel  Rooms 
ANSL'UL  1740    Industiial  Robots  and 

Robotic  Equipment 
UL  1821     Thermoplastic  Sprinkler  Pipe  and 

Fittings  for  Fire  Protection 
UL  1836    Low  Voltage  Landscape  Lighting 

Systems 
UL  1689    Commercial  Filters  for  Cooldng  Oil 
UL  1951     Electric  Plumbing  Accessories 
ANSI/UL  1963     Refrigerant  Recovery/ 

Recycling  Equipment 
ANSI/UL  1971     Signaling  Devices  for  the 

Hearing  Impaired 


UL  1977    Component  Cotmectors  for  Use  in 

Data,  Signal,  Control  and  Power 

Applications 
ANSI/UL  1981    Central  Sution  Automation 

Systems 
UL  1993    Self-Ballasted  Lamps  and  Lamp 

Adapters 
UL  1994    Low-Level  Path  Marking  and 

Lighting  Systems 
UL  1995    Heating  and  Cooling  Equipment 
UL  1996    Duct  Heaters 
UL  2021    Fixed  and  Location-Dedicated 

Electric  Room  Heaters 
UL  2024    Optical  Fiber  Cable  Raceway 
UL  2034    Single  and  Multiple  Station 

Carbon  Monoxide  Detectors 
ANSI/UL  2044    Commercial  Closed  Circuit 

Television  Equipment 
UL  2061    Adapters  and  Cylinder  Connection 

Devices  for  Portable  LP -Gas  Cylinder 

Assemblies 
ANSI/UL  2083    Halon  1301  Recovery/ 

Recycling  Equipment 
UL  2085     Insulated  Aboveground  Tanks  for 

Flammable  and  Combustible  Liquids 
ANSI/UL  2096    Commercial/Industrial  Gas 

and/or  Gas  Fired  Heating  Assemblies 

with  Emission  Reduction  Equipment 
UL  2106    Field  Erected  Boiler  Assemblies 
UL  2111    Overheating  Protection  for  Motors 
ANSI/UL  2157    Electric  Clothes  Washing 

Machines  and  Extractors 
ANSI/UL  2158    Electric  Clothes  Dryers 
UL  2161     Neon  Transformers  and  Power 

Supplies 
UL  2250    Instrumentation  Tray  Cable 
UL  2601-1     Medical  Electrical  Eqiupment. 

Part  1:  General  Requirements  for  Safety 
UL  3044    Surveillance  Closed  Circuit 

Television  Equipment 
UL  3101—1     Electrical  Equipment  for 

Laboratory  Use;  Part  1:  General 

Requirements 
UL  3111-1     Electrical  Measuring  and  Test 

Equipment;  Part  1:  General  Requirements 
UL  6500    Audio/Video  and  Musical 

Instrument  Apftaratus  for  Household. 

Commercial,  and  Similar  General  Use 
UL  8730-1     Electiical  Controls  for 

Household  and  Similar  Use;  Part  1: 

General  Requirements 
UL  8730-2-3     Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Thermal 

Motor  Protectors  for  Ballasts  for  Tubular 

Fluorescent  Lamps 
UL  8730-2-4    Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Thermal 

Motor  Protectors  for  Motor  Compressors 

or  Hermetic  and  Semi-Hermetic  Type 
UL  6730-2-7    Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Timers  and 

Time  SMritches 
UL  8730-2-6    Automatic  Electrical  Controls 

for  Household  and  Similar  Use;  Part  2: 

Particular  Requirements  for  Electrically 

Operated  Water  Valves 
Note:  Testing  and  certification  of  gas 
operated  equipment  is  limited  to  equipment 
for  use  with  "liquefied  petroleum  gas" 
("LPG"  or  "LP-Gas"). 

The  NRTL  staff  reviewed  the  details 
of  UL's  on-site  evaluation  (review) 
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reports,  and  determined  that  UL  has  the 
staff  capability  and  the  necessary 
equipment  to  conduct  testing  of 
products  covered  by  these  additional 
test  standards. 

Preliminary  Finding 

Based  upon  a  review  of  the  complete 
application,  the  on-site  evaluation 
(review)  reports,  and  the 
recommendations  of  the  staff,  including 
the  recommendation  from  the  Lead 
Assessor  dated  August  19,  1997  (see 
Exhibit  14),  the  Assistant  Secretary  has 
made  a  preliminary  finding  that 
Underwriters  Laboratory  Inc.,  can  meet 
the  requirements  as  prescribed  by  29 
CFR  1910.7  for  the  expansion  of  its 
recognition  to  include  the  174  test 
standards  previously  listed. 

All  interested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant's  having 
met  the  requirements  for  expansion  of 
its  recognition  as  a  Nationally 
Recognized  Testing  Laboratory,  as 
required  by  29  CFR  1910.7  and 
Appendix  A  to  29  CFR  1910.7. 
Submission  of  pertinent  written 
dociunents  and  exhibits  shall  be  made 
no  later  than  January  20,  1998,  and  must 
be  addressed  to  the  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  N3653,  Washington,  D.C. 
20210.  Copies  of  the  UL  application,  the 
recommendation  of  the  Lead  Assessor, 
and  all  submitted  comments,  as 
received,  (Docket  No.  NRTL-4-93),  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant 
(Underwriters  Laboratory  Inc.)  satisfies 
the  requirements  for  expansion  of  its 
recognition  as  an  NRTL  will  be  made  on 
the  basis  of  the  entire  record  including 
the  public  submissions  and  any  further 
proceedings  that  the  Assistant  Secretary 
may  consider  appropriate  in  accordance 
with  Appendix  A  to  Section  1910.7. 

Aothortty:  29  CFR  1910.7. 

Signed  at  Washington.  DC.  this  14th  day  of 
November,  1997. 

Charln  N.  JeAvM. 

Assistant  Secretary. 

IFR  Doc.  97-30683  Filed  11-20-07;  8:45  am] 

MUJNQCOOC  4S10-»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(97-163] 


Notice  of  Agency  Report  Forms  Under 
0MB  Review 

AQOICY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTKM:  Notice  of  agency  report  forms 
under  OMB  review. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13:  44  U.S.C. 
3506(c)(2)(A)).  The  information  is  used 
by  NASA  attorneys  and  technology 
transfer  specialists  to  determine  if  a 
licensee  is  achieving  and  maintaining 
practical  application  of  the  licensed 
inventions  as  required  by  its  license 
agreement. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  January  20,  1998. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Michael  Battaglia, 
Office  of  Aeronautics  &  Space 
Transportation  Technology,  Code  RW, 
National  Aeronautics  and  Space 
Administration,  Washingtbn,  DC  20546- 
0001.  All  comments  will  become  a 
matter  of  public  record  and  will  be 
summarized  in  NASA's  request  for  OMB 
approval. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Ms.  Carmela  Simonson,  Office  of  the 
Chief  Information  Officer,  (202)  358- 
1223. 

Reports:  None. 

Title:  AST— Technology  Utilization. 

OMB  Number:  2700-0009. 

Type  of  review:  Reinstatement. 

Need  and  Uses:  As  required  in 
Section  305(b)  of  the  National 
Aeronautics  and  Space  Act  of  1958  and 
the  NASA  Supplement  to  the  Federal 
Acquisitions  Regulations,  NASA  RAD 
contracts  require  federally  funded 
technology  to  the  private  sector. 

Affected  Public:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Number  of  Respondents:  300. 

Responses  Per  Respondent:  3. 

Annual  Responses:  900. 

Hours  Per  Request:  1  hour. 

Annual  Burden  Hours:  900. 


Frequency  of  Report:  Annually. 
Donald  J.  Andreotta. 

Deputy  Chief  Information  Officer 
(Operations).  Office  of  the  Administrator. 
(FR  Doc.  97-30689  Filed  11-20-97;  8:45  am] 
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NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
President's  Committee  on  the  Arte  and 
the  Humanities:  Meeting  XU 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
President's  Committee  on  the  Arts  and 
the  Humanities  will  be  held  on 
December  5. 1997  from  9:00  a.m.  to 
12:00  p.m.  This  meeting  will  convene  to 
discuss  the  recommendations  made  in 
Creative  America,  a  Report  to  the 
President  on  the  system  of  support  for 
arts  and  culture  in  the  United  States 
today  and  to  consider  specific  measures 
in  California  for  increasing  support  for 
the  arts  and  the  humanities.  The 
meeting  will  be  held  in  the  Schwab 
Room  of  the  San  Francisco  Museum  of 
Modem  Art.  151  Third  Street,  San 
Francisco.  California. 

At  9:00  a.m.  the  Committee  meeting 
will  begin  with  a  welcome  from  Mayor 
Willie  Brown,  followed  by  opening 
remarks  horn  Dr.  John  Brademas, 
Chairman.  Executive  Director  Harriet 
Fulbright  will  give  a  Director's  update, 
and  the  meeting  Mrill  conclude  with 
reports  by  individual  members  of  the 
committee.  The  meeting  will  adjourn  at 
12:00  p.m. 

The  President's  Committee  on  the 
Arts  and  the  Humanities  was  created  by 
Executive  Order  in  1982  to  advise  the 
President,  the  two  Endowments,  and  the 
Institute  of  Museum  and  Library 
Services  on  measures  to  encoiuage 
private  sector  support  for  the  nation's 
cultural  institutions  and  to  promote 
public  understanding  of  the  arts  and  the 
humanities. 

If.  in  the  course  of  discussion,  it 
becomes  necessary  for  the  Committee  to 
discuss  non-public  commercial  or 
financial  information  of  intrinsic  value, 
the  Committee  will  go  into  closed 
session  pursuant  to  subsection  (c)(4)  of 
the  Government  in  the  Sunshine  Act,  5 
U.S.C.  552b. 

Any  interested  persons  may  attend  as 
observers,  on  a  space  available  basis,  but 
seating  is  limited  in  meeting  rooms  and 
staff  of  the  San  Francisco  Museum  of 
Modem  Art  will  need  to  know  who  will 
be  attending.  Therefore,  for  this 
meeting,  individuals  wishing  to  attend 


are  required  to  notify  the  staff  of  the 
President's  Committee  in  advance  at 
(202)  682-5409  or  write  to  the 
Committee  at  1100  Pennsylvania 
Avenue,  NW,  Suite  526,  Washington, 
DC  20506. 

Dated:  November  17. 1997. 

Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  97-30592  Filed  11-20-97;  8:45  am] 
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NATIONAL  INSTITUTE  FOR  LITERACY 
Notice  of  Meeting 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunify  to  attend  the  meeting. 
DATES  AND  TIME:  December  1 1 ,  1997  from 
10:00  am  to  4:30  pm,  and  December  12, 
1997  from  9:00  am  to  4:00  pm. 
ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW, 
Suite  200.  Washington,  DC  20006. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Carolyn  Staley,  Depufy  Director, 
National  Institute  for  Literacy,  800 
Coimecticut  Avenue,  NW,  Suite  200, 
Washington,  DC  20006.  Telephone  (202) 
632-1526 

SUPPLEMENTARY  MFORMATKM:  The  Board 
is  established  under  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I-of  P.L.  102-73,  the  National 
Literacy  Act  of  1991.  The  Board  consists 
of  ten  individuals  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  The  Board  is  established 
to  advise  and  make  recommendations  to 
the  Interagency  Croup,  composed  of  the 
Secretaries  of  Education,  Labor,  and 
Health  and  Human  Services,  which 
administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  fimctions:  (a)  makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staiff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 


the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington,  DC  on  December  11. 1997 
from  10:00  am  to  4:30  pm.  and 
December  12. 1997  from  9:00  am  to  4:00 
pm.  The  meeting  of  the  Board  is  open 
to  the  public.  This  meeting  of  the 
Institute's  Advisory  Board  will  focus  on 
the  following  agenda  items:  recent 
legislative  activities  effecting  literacy 
and  the  Institute;  a  report  from  the  1996 
Literacy  Leader  Fellows  on  their 
fellowship  projects:  the  creation  of 
Advisory  Board  Committees  which 
would  focus  on  specific  topic  areas';  and 
a  discussion  of  major  Institute  projects 
with  a  focus  on  developments  since  the 
September  Board  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Coimecticut  Avenue.  NW, 
Suite  200,  Washington,  DC  20006  from 
8:30  am  to  5:00  pm. 

Dated:  November  14, 1997. 
Andrew  J.  Hartman, 
Director,  National  Institute  for  Literacy. 
(FR  Doc.  97-30576  Filed  11-20-97;  8:45  am) 
BHJJNO  COOC  a086-ai-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Application  Recaivad 
Under  the  Antarctic  Conservation  Act 
of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
Conservation  Act. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  for  operation  of  a 
small  research  camp  at  Patriot  Hills, 
Antarctica  by  Dr.  Red  Whittaker,  a 
citizen  of  the  United  States.  The 
application  is  submitted  to  NSF 
pursuant  to  regulations  issued  under  the 
Antarctic  Conservation  Act  of  1978  . 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  within  30  days  of  the 
publication  of  this  notice.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Conmients  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  Virginia  22230. 


FOR  FURTHER  MFORMATION  CONTACT: 
Joyce  A.  Jatko  or  Nadene  Kennedy  at  the 
above  address  or  (703)  306-1033 

SUPPLEMENTARY  INFORMATION:  NSF's 
Antarctic  Waste  Regulation.  45  CFR  Part 
671.  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  in 
Antarctica,  and  for  the  release  of  waste 
in  Antarctica.  NSF  has  received  a  permit 
application  imder  this  Regulation  for 
the  establishment  of  a  field  camp  at 
Patriot  Hills  Antarctica  (80"18'  S  61«16' 
W)  to  support  field  testing  of  robotic 
components  for  possible  future  use  in 
Antarctica.  The  field  camp  will  be 
operated  for  approximately  one  month 
for  each  of  three  austral  summer 
research  seasons,  from  January  1998  to 
Febmary  2000.  The  permit  period 
requested  is  from  January  1. 1998 
through  February  29,  2000.  The  permit 
applicant  is:  Dr.  Red  Whittaker, 
Director.  Field  Robotics  Center. 
Carnegie  Mellon  Uni versify.  5000 
Forbes  Avenue.  Pittsburgh,  PA  15213. 

Activity  fior  Which  a  Permit  ie 
Requested 

Researchers  at  Carnegie  Mellon 
University  wish  to  establish  a  temporary 
field  camp  to  be  used  as  the  base  camp 
for  trials  of  robotic  components  in 
Antarctica.  The  camp  will  consist  of 
three  temporary  structures  and  four 
backup  tents  housing  up  to  seven 
researchers  and  their  equipment.  The 
scientists  will  also  use  two  snowmobiles 
to  carry  equipment  and  personnel  to 
sites  outside  the  camp,  generally  within 
a  30  km  radius.  Approximately  800 
liters  (220  gallons)  of  unleaded  gasoline 
vrill  be  used  each  season  in 
snowmobiles  and  electric  generators. 
Also,  batteries  will  be  used  in  some  of 
the  instrumentation  to  be  evaluated. 
Generators  will  be  equipped  with  drip 
pans  to  reduce  the  risk  of  spills.  Any 
spills  will  be  contained  and  clean  up. 
Any  solid  waste  generated  will  be 
removed  frtim  Antarctica  at  the 
conclusion  of  each  season's  field  woik. 
No  waste  will  be  left  in  Antarctica. 
Conditions  of  the  permit  would  include 
requirements  to  educate  all  participants 
with  the  provisions  of  the  Antarctic 
Conservation  Act  (ACA),  report  on  the 
removal  of  materials  and  any  accidental 
releases,  and  management  of  all  waste, 
including  human  waste,  in  accordance 
with  Antarctic  waste  regulations. 
Nadene  G.  Kennedy, 
Permit  Officer. 

[FR  Doc.  97-30662  Filed  11-20-97;  8:45  am] 
MLUNQ  CODE  7S66-01-M 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

Notice  of  Meeting 

agency:  Northeast  Dairy  Compact 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Compact  Commission 
will  hold  its  monthly  meeting  to 
consider  and  act  upon  the  1998  budget 
and  to  deliberate  and  make  final  rulings 
on  certain  petitions  for  exemption  from 
operation  of  the  price  regulation.  The 
Commission  will  also  receive  Ad  Hoc 
Committee  reports  on  ongoing  studies, 
and  act  upon  such  studies  as 
appropriate,  and  consider  certain 
matters  relating  to  office  administration. 

DATES:  The  meeting  is  scheduled  for 
December  3, 1997  commencing  at  10:00 
a.m.  to  adjournment. 

ADDRESSES:  The  meeting  will  be  held  at 
the  New  Hampshire  Historical  Society, 
Tuck  Library  Building  Auditorium — Ist 
Floor,  located  at  30  Park  Street  in 
Concord,  NH  (exit  14  off  Interstate  93). 

FOR  RJRTHER  MF0RMAT10M  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
43  State  Street.  PO  Box  1058. 
Montpelier.  VT  05601.  Telephone  (802) 
229-1941. 

SUPPlfMENTARY  MFORMATKM:  Notice  is 
hereby  given  that  the  Northeast  Dairy 
Compact  Commission  will  hold  ita 
regularly  scheduled  monthly  meeting. 
The  Compact  Commission  will  consider 
and  act  upon  the  1998  budget  and 
deliberate  and  make  final  rulings  in 
certain  administrative  petitions  for 
exemption  from  operation  of  the  price 
regulation.  See  62  PR  35065  Qime  30, 
1997)  The  Commission  will  also  receive 
npottt  from  the  Ad  Hoc  Committees  on 
Regulations.  Cost  of  Production  and 
School  Lunch  Program  Impact  and  take 
action  upon  such  reports  as  required. 
The  Commission  will  also  consider 
certain  matters  relating  to 
administration  of  the  Compact 
Commission. 
DwMSaytfc. 
Executive  Director. 

(Authority:  (a)  Article  V.  Section  11  of  the 
Northeast  Interstate  Dairy  Compact,  and  all 
other  applicable  Articles  and  Sections,  as 
approved  by  Section  147.  of  the  Federal 
Apiculture  Improvenient  and  Refonn  Act 
(FAIR  ACT).  Pub.  L  104-127,  smI  as  thereby 
•at  tank  in  S.).  Res.  28(l)(b)  of  the  KVMh 
Co^gnH;  Finding  of  Compelling  Public 
Interest  by  United  States  Department  of 
Agriculture  Secretary  Dan  Clickman.  August 
8. 1996  and  March  20.  1997.  (b)  Bylaws  of 


the  Northeast  Dairy  Compact  Commission, 
adopted  November  21. 1996.) 

[FR  Doc.  97-30601  Filed  11-20-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7002] 

Notice  of  Amendment  To  Certificate  of 
Compliance  GDP-2  for  the  U.S. 
Enrichment  Corporation  Portsmouth 
Gaseous  Diffusion  Plant  Portsmouth, 
OH 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidenU;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident:  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  described  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Portamouth  Caseous 
Diffusion  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staff's  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
Mfith  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 


of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  NoUce.  A  petition 
for  review  of  the  Director's  IDecision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  resulta  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  the  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  E)ecision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
.  will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW, 
Washington,  DC,  by  the  above  date. 

For  Further  Details  with  Respect  to 
the  Action  see:  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Doctmient 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington.  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  Amendment  Request:  Jtme  16, 
1997. 

Brief  Description  of  Amendment:  The 
proposed  amendment,  in  accordance 
with  a  commitment  made  in  the  USEC 
certificate  application,  adds  an 
additional  criticality  safety  program 
element  to  the  list  of  elements 
committed  to  in  Technical  Safety 
Requirement  (TSR)  3.11.1. 

Section  3.9  of  the  PORTS  Safety 
Analysis  Report  (SAR)  Revision  4  dated 
July  26, 1996,  summarizes  the  upgrades 
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required  to  bring  the  process  facilities  in 
compliance  with  the  descriptions 
provided  in  SAR  Chapter  3.  One  of  the 
upgrades  involves  the  identification  of 
Structures,  Systems  and  Components 
(SSCs)  and  associated  support  systems 
required  to  meet  the  nuclear  criticality 
safety  (NCS)  double  contingency 
principle.  These  SSCs  are  also  referred 
to  as  AQ-NCS  SSCs.  By  March  3. 1997, 
USEC  was  required  by  Issue  23  of  the 
Compliance  Plan  (DOE/ORO-2027/R3) 
submitted  as  part  of  their  certificate 
application,  to  identify  and  delineate 
AQ-NCS  SSCs  and  their  associated 
support  systems.  According  to  USEC, 
this  action  has  been  completed.  A 
commitment  made  in  SAR  Section 
3.9.10  entitled  "Identification  of 
Nuclear  Criticality  Safety  SSCs," 
requires  USEC  to  follow-up  by  revising 
TSR  3.11.1,  to  reflect  identification  of 
AQ-NCS  SSCs  and  their  associated 
support  systems.  As  such,  USEC  has 
proposed  to  add  a  new  fourth  bullet  to 
TSR  3.11.1  to  state  that  the  NCS 
program  will  address  the  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle. 

Basis  for  Finding  of  No  Significance 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounta  of 
any  effluents  that  may  be  released 
offsite. 

This  amendment  adds  an  additional 
TSR  commitment  related  to  the  PORTS 
NCS  program  by  requiring  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle.  As  such,  it  will  not  restilt  in 
a  significant  change  in  the  types  or 
significant  increase  in  the  amounta  of 
any  effluents  that  may  be  released 
offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

This  amendment  adds  an  additional 
TSR  commitment  related  to  the  PORTS 
NCS  program  by  requiring  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle.  As  such,  it  will  not  result  in 
a  significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposures. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  does  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  impacta. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 


consequences  from,  previously  analyzed 
accidenta. 

This  amendment  adds  an  additional 
TSR  commitment  related  to  the  PORTS 
NCS  program  by  requiring  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle.  As  such,  it  will  not 
significantly  increase  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidenta. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

This  amendment  adds  an  additional 
TSR  commitment  related  to  the  PORTS 
NCS  program  by  requiring  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle.  As  such,  it  will  not  result  in 
new  or  different  kinds  of  accidenta. 

6.  The  prop>osed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

This  amendment  adds  an  additional 
TSR  commitment  related  to  the  PORTS 
NCS  program  by  requiring  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle.  As  such,  there  will  not  be  a 
significant  reduction  of  any  margin  of 
safety.  On  the  contrary,  this  amendment 
may  constitute  an  increase  in  the  NCS 
margin  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs. 

This  amendment  aaas  an  additional 
TSR  commitment  related  to  the  PORTS 
NCS  program  by  requiring  identification 
of  SSCs  and  support  systems  necessary 
to  meet  the  double  contingency 
principle.  As  such,  it  will  not  result  in 
an  overall  decrease  in  the  effectiveness 
of  the  plant's  safety  program.  On  the 
contrary,  this  amendment  may  increase 
the  effectiveness  of  the  plant's  NCS 
program. 

Tne  staff  has  not  identified  any 
safeguards  or  security  related 
implications  from  the  proposed 
amendment.  Therefore,  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safeguards,  or  security  programs. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective 
immediately  after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  will  revise  the  Technical 
Safety  Requirementa. 

Local  Pubhc  Document  Room 
location:  Portsmouth  Public  Library, 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  November  1997. 


For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Materiai  Safety 
and  Safeguards. 

|FR  Doc.  97-30619  Filed  11-20-97;  8:45  am] 
nUJNQ  OOOE  78«M>1-P 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Panel  Meeting:  December  17, 1997— 
Augusta,  Georgia:  DOE-Oemed  Spent 
Fuel,  Spent  Naval  Fuel,  Treatment  and 
Diaposal  of  Aluminum-Clad  Fuel, 
Defense  Waste  Processing,  Defense 
Waste  and  Surplus  Plutonium  Disposal 

Pursuant  to  ita  authority  under 
section  5051  of  Pub.  L.  100-203,  the 
Nuclear  Waste  Policy  Amendmenta  Act 
of  1987,  the  Nuclear  Waste  Technical 
Review  Board's  Panel  on  the  Repository 
will  hold  a  meeting  December  17, 1997, 
beginning  at  8:30  a.m.  The  meeting, 
which  is  open  to  the  public,  will  focus 
on  Department  of  Energy  (DOE)-owned 
spent  nuclear  fuel,  spent  naval  fuel, 
defense  waste  processing,  and  defense 
waste  and  surplus  plutonium  disposal. 

Representatives  of  the  DOE  ana  the 
U.S.  Navy  have  been  invited  to  make 
presentations,  including  introductions 
to  DOE-owned  spent  fuel,  naval  spent 
fuel,  and  aluminum-clad,  highly 
enriched  uranium  (HEU)  spent  foel. 
Disposal  of  aluminum-clad  HEU  spent 
fuel  will  be  covered,  including  package 
design,  criticality  analyses,  and 
treatment  options.  Representatives  of 
the  Savannah  River  facility  will  talk 
about  the  work  done  there,  including 
defense  high-level  waste  processing  and 
disposition.  Other  presentations  will 
cover  the  characteristics  and  disposal  of 
vitrified  high-level  defense  waste,  and 
the  immobilization  and  disposal  of 
surplus  weapons-grade  plutoniiun.  A 
detailed  agenda  will  be  available 
approximately  two  weeks  prior  to  the 
meeting  by  fax  or  email,  or  on  the 
Board's  web  site  at  www.nwtrb.gov. 

The  meeting  will  be  held  at  the 
Radisson  Riverfront  Hotel,  Two  10th 
Street,  Augusta,  Georgia  30901;  Tel 
(706)  722-8900;  Fax (706) 823-6513. 
Reservations  for  accommodations  must 
be  made  by  December  8,  1997,  and  you 
must  indicate  that  you  are^ttending  the 
Nuclear  Waste  Technical  Review 
Board's  panel  meeting  to  receive  the 
preferred  rate. 

Time  has  been  set  aside  on  the  agenda 
for  commenta  and  questions  from  the 
public.  Those  wishing  to  speak  are 
encouraged  to  sign  the  Public  Comment 
Register  at  the  check-in  table.  A  time 
limit  may  have  to  be  set  on  the  length 
of  individual  remarks;  however,  written 
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conunenU  of  any  length  may  be 
submitted  for  the  record. 

Transcripts  of  this  meeting  will  be 
available  on  computer  disk,  via  e-mail, 
or  on  a  library-loan  basis  in  p>aper 
format  from  Davonya  Barnes,  Board 
staff,  beginning  January  13,  1998.  For 
further  information,  contact  Frank 
Randall.  External  AfEaira,  2300 
Clanndon  Blvd.,  Suite  1300,  Arlington. 
Vhiginia  22201-3367;  (Tei)  703-235- 
4473;  (Fax)  703-235-4495;  (E-mail) 
infodn  wtrb.gov. 

The  Nuclear  Waste  Technical  Review 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  DOE  in  its  program 
to  manage  the  disposal  of  the  nation's 
high-level  radioactive  waste  and 
commercial  spent  nuclear  fuel.  In  that 
same  legislation,  Congress  directed  the 
DOE  to  characterize  a  site  at  Yucca 
Mountain,  Nevada,  for  its  suitability  as 
a  potential  location  for  a  permanent 
repository  for  the  disposal  of  that  waste. 

OatMl:  November  18. 1997. 

WiHi^  Bamanl. 

ExacuUve  Director.  Nuclear  Waste  Technical 
Review  Board. 

[FR  Doc.  97-30621  Filed  11-20-97;  8:45  am) 
1UJW0  0006MI0  »UM 


RAILROAD  RETIREMENT  BOARD 
Sunstiine  Act  IMeeting 

Notice  was  previously  published  at  62 
FR  61153  on  November  14. 1997.  that 
the  Railroad  Retirement  Board  would 
hold  a  meeting  on  November  19, 1997. 
9:00  a.m..  at  the  Board's  meeting  room 
on  the  8th  floor  of  its  headquarters 
building.  644  North  Rush  Street, 
Chicago.  Illinois,  60611.  This  meeting 
has  been  canceled. 

Date:  November  18, 1997. 
Beatrice  Ezenki, 

Secretary  to  the  Board. 

[FR  Doc.  97-30770  Filed  11-19-^7;  10:52 

am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Re4.  No.  IC-22888:  RIe  No.  812-10740] 

The  Guardian  Insurance  &  Annuity 
Company,  Inc.,  et  al.;  Notice  of 
Application 

November  14,  1997. 

AGENCY:  The  Securities  and  Exchange 

Commission  ("Commission"). 


ACTION:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  relief  from  rule  6e- 
2(c)(1)  and  from  certain  provisions  of 
the  Act  and  rules  thereunder  specified 
in  paragraph  (b)  of  rule  6e-2;  and  from 
sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  rules  6»-2(b)(12)  and  22c-l 
thereunder. 

SUMMARY  OF  APP1.ICATION:  Applicants 
seek  exempUve  relief  to  the  extent 
necessary:  (1)  to  permit  them  to  offer 
and  sell  certain  variable  whole  life 
insurance  policies  with  modified 
scheduled  premiums  ("Policies");  and 
(2)  to  permit  certain  other  persons 
which  may  become  the  principal 
underwriter  for  such  Policies  ("Future 
Underwriters")  to  offer  and  sell  such 
Policies. 

APPLICANTS:  The  Guardian  Insurance  & 
Annuity  Company.  Inc.  ("GIAC").  The 
Guardian  Separate  Account  K 
("Sef>arate  Account"),  and  Guardian 
Investor  Services  Corporation  ("GISC"). 
FIUNG  DATES:  The  application  was  filed 
on  July  28.  1997.  and  amended  and 
restated  on  October  20,  1997. 

HEARING  OR  NOTVICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  raquaat.  penoiwlly  or 
by  mail  Hearing  requeaU  ahould  be 
received  by  the  Commission  by  5:30 
p.m.  on  December  9,  1997,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Richard  T.  Potter,  Jr., 
Esq.,  The  Guardian  Insurance  &  Annuity 
Company,  Inc.,  ioi  Park  Avenue,  South. 
New  York.  New  York  10003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ethan  D.  Corey.  Senior  Counsel,  at  (202) 
942-0675,  or  Kevin  M.  Kirchoff,  Branch 
Chief,  at  (202)  9^2-0672,  Office  of 
Insurance  Products,  Division  of 
Investment  Management. 

SUPPI.EMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  may  be  obtained 
for  a  fee  from  the  Public  Reference 
Branch  of  the  Commission,  450  5th 


Street,  NW.,  Washington.  DC  20549  (tel. 
(202)  942-8090). 

Applicants'  Representatioiis 

1.  GIAC,  a  Delaware  stock  life 
insurance  company,  is  a  wholly-owned 
subsidiary  of  The  Guardian  Life 
Insurance  Company  of  America. 

2.  GIAC  established  the  Separate 
Account  under  Delaware  insurance  law 
to  serve  as  a  funding  vehicle  for  certain 
variable  life  insurance  products.  The 
Separate  Account  is  registered  under  the 
Act  as  a  unit  investment  trust.  The 
Separate  Account  currently  has  eight 
investment  divisions,  each  of  which 
invests  in  shares  of  a  corresponding 
mutual  fund  registered  under  the  Act  as 
an  open-end  diversified  management 
investment  company. 

3.  GISC,  a  wholly-owned  subsidiary  of 
GIAC,  will  act  as  the  principal 
underwriter  for  the  policies.  GISC  is 
registered  with  the  Commission  as  a 
broker-dealer  under  the  Securities 
Exchange  Act  of  1934  and  is  a  member 
of  the  National  Association  of  Securities 
Dealers.  Inc.  (the  "NASD"). 

4.  Those  premium  amounts  set  forth 
in  each  Policy  which  must  be  paid  to 
obtain  the  benefits  provided  by  the 
Policy  exclusive  of  the  additional 
benefit  riders  ("Basic  Scheduled 
Premiums")  plus  rating  charges  for 
those  insureds  that  do  not  satisfy 
(GlAC's  underwriting  requirements  for 
standard  issuance,  and  premiums  for 
insurance  benefits  that  the  Policy  owner 
may  add  as  riders  to  the  Policy 
(collectively,  "Policy  Premium 
Assessments")  are  payable  until  the 
Policy  anniversary  nearest  the  insured's 
100th  birthday.  If  all  Basic  Scheduled 
Premiums  and  Policy  Premium 
Assessments  (collectively,  "rt)licy 
Premiums")  are  paid  wheii  due  or 
skipped  under  the  premium  skip  option 
(described  below),  the  Policy  will  not 
lapse  and  will  retain  its  minimum  death 
benefit  guarantee  until  the  Policy 
anniversary  nearest  the  insured's  100th 
birthday,  so  long  as  no  partial 
withdrawals  are  made  and  there  is  no 
Policy  debt  outstanding. 

5.  Policy  Premiums  may  be  paid 
aimually  or  periodically.  Each  periodic 
Policy  Premium  must  be  at  least  $100. 

6.  The  Policy's  Basic  Scheduled 
Premiums  cannot  be  increased  during 
the  guaranteed  premium  period,  but 
will  be  reduced  by  GIAC  if  the  Policy's 
face  amount  is  decreased.  The 
guaranteed  premium  period  starts  on 
the  Policy  date  and  ends  on  the  later  of 
the  Policy  anniversary  nearest  the 
insured's  70th  birthday  or  the  10th 
Policy  anniversary.  After  the  expiration 
of  the  guaranteed  premium  period,  a 
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Policy's  Basic  Scheduled  Premiimis  may 
increase. 

7.  A  Policy  owner  also  may  make 
unscheduled  premium  payments, 
subject  to  certain  limits  and  restrictions 
set  forth  in  the  Policy  and  GIAC's 
administrative  procedures. 

8.  GIAC  generally  credits  and 
allocates  each  payment  as  of  the 
business  day  of  receipt,  if  it  receives  the 
payment  before  the  close  of  business  at 
its  executive  office.  There  are  two 
exceptions  to  this  practice.  First,  GIAC 
credits  and  allocates  any  payment 
received  prior  to  the  issue  date  on  the 
issue  date.  Second,  GIAC  credits  and 
allocates  that  portion  of  any  payment 
that  is  used  to  pay  a  Policy  Premiimi  on 
the  premium  due  date  if  such  payment 
is  received  on  or  during  the  31  days 
preceding  such  premium  due  date. 

9.  If  Policy  Premiums  and/or 
unscheduled  payments  in  excess  of 
$100,000  are  received  from  the  Policy 
owner  prior  to  the  later  of:  (i)  45  days 
after  Part  I  of  the  completed  application 
is  signed;  or  (ii)  15  days  after  the  issue 
date,  GIAC  will  allocate  that  portion,  if 
any,  of  a  scheduled  premium  payment 
or  an  unscheduled  payment  which  is 
allocated  among  the  variable  investment 
options  and  the  fixed-rate  option 
according  to  Instructions  provided  by 
the  Policy  owner  ("net  premium")  in 
excess  of  $100,000  ("excess  net 
premium")  to  The  Guardian  Cash  Fund, 
a  money  market  fund.  On  the  later  of  (i) 
or  (ii),  any  excess  net  premium  allocated 
to  The  Guardian  Cash  Fund  and  any 
earnings  attributable  thereto,  will  b^  re- 
allocated in  accordance  with  the  policy 
owner's  then-current  allocation 
instructions. 

10.  The  Policy  provides  for  a 
premium  skip  option,  which  permits  an 
owner  to  skip  one  or  more  scheduled 
premium  payments  after  the  first  Policy 
year,  subject  to  certain  conditions. 
When  a  premium  skip  is  effected,  GIAC 
deducts  from  the  sum  of  the  values 
attributable  to  a  Policy  which  are 
allocated  to  the  variable  investment 
options,  the  fixed-rate  option,  and  the 
loan  collateral  account  (the  "Policy 
Accoimt  Value")  an  amount  equal  to 
92.5%  of  any  Policy  Premium 
Assessments  that  would  be  due  on  the 
Policy  Anniversary  to  pay  such 
assessments  for  the  coming  Policy  year. 
The  amount  will  be  deducted 
proportionately  from  the  Policy  Account 
Value  attributable  to  the  variable 
investment  options.  If  some  or  all  of  the 
required  deduction  exceeds  the  Policy 
Account  Value  held  in  the  variable 
investment  options,  GIAC  will  deduct 
the  remainder  from  the  Policy  Accoimt 
Value  held  in  the  fixed-rate  option. 


11.  In  addition,  a  Policy  owner  may 
use  up  to  90%  of  the  Policy's  cash 
surrender  value  less  any  then- 
outstanding  Policy  debt  ("loan  value") 
to  pay  a  Policy  Premium  if  the  Policy 
owner  has  elected  and  is  eligible  for  the 
Policy's  automatic  premium  loan 
feature.  Under  the  automatic  premium 
loan  feature,  GIAC  transfers  the  required 
premium  amount  from  the  unloaned 
Policy  Account  Value  to  the  loan 
collateral  accoimt  and  uses  the  loan 
proceeds  to  pay  the  Policy  Premium 
due. 

12.  A  Policy  Premium  which  is 
impaid  as  of  its  due  date  is  in  default, 
but  the  Policy  provides  a  31 -day  grace 
period  for  tfie  payment  of  each  Policy 
Premium  after  the  first.  If  the  insured 
should  die  during  the  grace  period  and 
before  the  premium  is  paid,  the  death 
proceeds  payable  to  the  beneficiary  will 
be  reduced  by  an  outstanding  Policy  > 
debt  and  any  due  and  unpaid  Policy 
Premium  for  the  period  through  the 
Policy  month  of  death.  If  GIAC  does  not 
receive  a  Policy  Premium  before  the 
grace  p>eriod  ends,  and  neither  the 
premium  skip  option  nor  the  automatic 
premium  loan  feature  are  available,  and 
no  waiver  of  premium  rider  is  in  effect, 
the  Policy  will  lapse.  Upon  Policy  lapse, 
all  insurance  coverage  ends  as  of  the 
end  of  the  grace  period,  unless  a  policy 
value  option  becomes  effective.  The 
Policy  owner  can  surrender  the  Policy 
for  its  net  cash  surrender  value  at  any 
time  during  the  grace  period. 

13.  GIAC  deducts  Policy  Premium 
Assessments  and  a  premium  charge 
from  Policy  Premiimis  and  unscheduled 
payments.  Policy  Premium  Assessments 
are  deducted  bom  each  Policy  Premium 
to  cover  GIAC's  risks  and  costs 
associated  with  providing  insurance 
coverage  to  higher  risk  insureds  or 
providing  additional  benefits  through 
Policy  benefit  riders. 

14.  The  premium  charge  initially  is 
equal  to  7.5%  of  each  Basic  Scheduled 
Premium  and  each  unscheduled 
payment  and  will  decrease  to  4.5%  after 
the  total  amount  of  premiums  paid 
under  a  Policy,  through  Basic 
Scheduled  Premiums  and/or 
unscheduled  payments,  equals  12 
aimual  Basic  Scheduled  Premiums 
payable  during  the  guaranteed  premium 
period  for  the  current  fact  amount  This 
charge  covers  premium  taxes,  a  portion 
of  GIAC's  federal  income  tax  burden, 
and  a  premium  sales  charge.  GIAC  also 
reserves  the  right  to  charge  a  maximum 
handling  fee  of  $2.00  for  each 
unscheduled  payment  it  receives. 

15.  GIAC  deducts  each  month  from 
the  Policy  Account  Value  a  Policy 
charge,  an  administration  charge,  a 
guaranteed  insurance  amount  charge. 


and  a  charge  for  the  cost  of  insurance. 
These  chafes  compensate  GIAC  for  the 
cost  of  underwriticig  and  issuing  a 
Policy.  GIAC  also  may  make  transaction 
deductions  upon:  (i)  a  partial 
withdrawal  (the  lesser  of  $25  or  2%  of 
the  requested  witlftirawal  amount);  (ii)  a 
premium  skip;  and  (iii)  a  transfer  after 
the  twelfth  transfer  in  a  Policy  year 
($25).  GIAC  also  charges  the  Separate 
Account  for  the  mortality  and  expense 
risks  it  assumes,  at  an  annual  rate  of 
0.60%  (guaranteed  not  to  exceed  0.90%) 
of  the  Separate  Account's  average  daily 
net  assets.  Charges  for  investment 
advisory  and  other  Fund  expenses  are 
indirectiy  borne  by  owners  of  the 
Policies. 

16.  During  the  first  12  Policy  years, 
GIAC  deducts  a  surrender  chairge  upon 
surrender,  lapse,  a  lapse  option  taking 
effect  upon  Policy  default,  and  upon  a 
reduction  in  face  amount  by  request  ot 
through  a  partial  withdrawal.  Tlie 
surrender  charge  during  the  first  Policy 
year  is  expressed  as  a  flat  dollar  amount 
charge  per  $1000  in  face  amount:  the 
per  $1000  rate  will  vary  from  $5.37  to 
$58.87  based  upon  the  issue  age,  sex, 
and  underwriting  class  of  the  insured. 
The  surrender  charge  will  decrease 
proportionally  on  an  annual  basis  over 
the  first  12  Policy  years  so  that  the 
surrender  charge  bisginning  in  year  13  is 
$0.  After  imposition  of  the  surrender 
charge,  a  Policy's  net  cash  surrender 
value  may  be  zero,  particularly  in  early 
Policy  years. 

17.  In  the  case  of  a  reduction  in  face 
amount,  the  surrender  charge  is 
prorated  by  multiplying  the  applicable 
surrender  charge  by  the  following 
fraction  to  reduce  the  payable  chai^ges: 

the  amount  of  the  £ace  amount  reduction 

the  face  amount  prior  to  the  reduction 

The  adjusted  surrender  charge  is  paid 
by  deductions  from  the  unloaned  Policy 
Account  Value.  The  surrender  charge  is 
intended  to  compensate  GIAC  for 
certain  sales-related  and  administrative 
expenses. 

18.  The  Policy  provides  for  two 
alternate  death  benefit  options.  The 
Option  1  death  benefit  is  equal  to  the 
greatest  of:  (i)  the  fiace  amount  of  the 
Policy  on  the  date  of  the  insured's 
death;  (ii)  the  minimum  death  benefit 
then  required  under  federal  tax  laws  on 
the  monthly  date  preceding  the 
insured's  death;  or  (iii)  after  the  first 
Policy  year,  the  Policy's  "variable 
insurance  amount."  "The  variable 
insurance  amount  provides  a  guarantee 
that  the  death  benefit  will  be  greater 
than  the  then-effective  face  amount  if 
the  Policy  Account  Value  is  greater  than 
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the  net  single  premivun  set  forth  in  that 
Policy  on  any  Policy  review  date. 

19.  The  Option  2  death  benefit  is 
equal  to  the  greatest  of:  (i)  the  bee 
amount  of  the  Policy  on  the  date  of  the 
insured's  death  plus  any  amount  by 
which  the  Policy  Account  Value  then 
exceeds  the  Benchmark  Value  ^  as 
adjusted  to  the  monthly  date  preceding 
the  date  of  death:  (ii)  the  minimum 
death  benefit  then  required  under 
federal  tax  laws  on  the  monthly  date 
preceding  the  insured's  death;  or  (iii) 
after  the  first  Policy  year,  the  Policy's 
variable  insurance  amount 

20.  Under  an  Option  1  Policy,  when 
fiivorable  investment  performance  and 
unscheduled  payments  inopease  the 
Policy  Account  Value,  the  Net  Amount 
at  Risk  (the  amount  of  death  benefit 
provided  under  the  death  benefit  option 
then  in  force  minus  the  Policy  Account 
Value)  under  the  Policy  will  decrease. 
When  the  Net  Amount  at  Risk  is 
reduced,  the  dollar  amount  of  the  cost 
of  insurance  charge  deducted  on  each 
monthly  date  may  also  decline. 

21.  Under  an  Option  2  Policy, 
fisvorable  investment  performance  and 
the  addition  of  unscheduled  paymmts 
can  possibly  increase  the  Policy 
Account  Value  sufficiently  to  increase 
the  death  benefit.  At  such  time, 
however,  the  Net  Amount  at  Risk  will 
not  chaoge  as  a  result  of  the  favorable 
investment  performance  or  unscheduled 
payments.  Un&voiable  investment 
performance  can  reduce  an  Option  2 
Policy's  death  benefit,  but  the  benefit 
will  never  be  less  than  the  face  amount 

22.  Under  either  Option,  any  partial 
withdrawal  taken  after  a  monthly  date 
will  reduce  the  death  benefit  by  the 
amount  of  the  partial  withdrawal  and 
any  applicable  charge  if  the  insured  dies 
after  that  monthly  date  but  prior  to  the 
next  succeeding  monthly  date. 

Applicants'  Legal  Analyais 

Definition  of  "Variable  Life  Insurance 
Contract" 

1.  Rule  6c-3  grants  exemptions  from 
these  provisions  of  the  Act  that  are 
specified  in  paragraph  (b)  of  Rule  6e-2 
(except  for  Sections  7  and  8(a))  to 
certain  separate  accounts  of  hJb 
insurance  companies  that  support 
variable  Ufa  insurance  policies. 
Specifically,  the  exemptions  provided 
by  Rule  6c-3  are  available  only  to 
separate  accounts  registered  under  the 
Act  whose  assets  are  derived  solely  from 


the  sale  of  "variable  life  insurance 
contracts"  that  meet  the  definition  set 
forth  in  Rule  6e-2(c)(l),  and  from 
certain  advances  made  by  the  insurer. 
The  term  "variable  life  insurance- 
contract"  is  defined  by  Rule  6e-2(c)(l) 
to  include  only  life  insiuance  policies 
that  provide  a  death  benefit  and  a  cash 
surrender  value,  both  of  which  vary  to 
reflect  the  investment  experience  of  the 
separate  account,  and  that  guarantee 
that  the  death  benefit  will  not  be  less 
than  an  initial  dollar  amount  stated  in 
the  policy. 

2.  Applicants  believe  that  the  Option 
2  death  benefit  fells  within  the 
requirement  that  it  "vary  to  reflect  the 
investment  experience  of  the  separate 
account"  Although  the  Option  2  death 
benefit  varies  only  when  die  Policy's 
cash  value  exceeds  its  Benchmark 
Value,  Applicants  state  that  it  is 
analogous  to  more  conventional 
scheduled  premium  variable  life 
insurance  policies  where  death  benefits 
are  increased  when  investment 
experience  exceeds  an  assumed 
investment  rate.  Rule  6e-2(c)(l)  clearly 
contemplates  that  a  death  benefit  would 
vary  only  if  it  exceeds  a  guaranteed 
minimum  death  benefit.  A  Policy  under 
the  Option  1  death  benefit,  however, 
will  fail  to  satisfy  this  requirement  if  the 
death  t)enefit  has  not  been  otherwise 
increased  to  satisfy  Federal  tax  law 
requirements. 

3.  The  Policy  also  contains  other 
provisions,  relating  primarily  to  the 
flexibilify  of  premium  payments,  that 
are  not  specifically  addrmsed  in  Rule 
6e-2.  Applicants  must  rely  on  certain 
exemptive  provisions  in  Rule  6e-2(b).  as 
described  below,  in  order  to  issue,  sell, 
and  maintain  the  Policies.^  Applicants 
therefore  request  relief  from  the 
definition  of  "variable  life  insurance 
contract"  set  forth  in  Rule  6e-2(c)(l)  to 
the  extent  necessary  to  permit  reliance 
on  the  exemptions  provided  in  eech  of 
the  provisions  of  paragraph  (b)  of  Rule 
6e-2  that  are  set  forth  below,  under  the 
same  terms  and  conditions  applicable  to 
a  separate  account  that  satisfies  the 
conditions  set  forth  in  Rule  6e-2. 

(a)  Paragraph  (bXD— "Sales  load"  is 
no  longer  sub|ect  to  the  specific 
quantitative  limits  set  forth  in  the  Act 
and  rules  thereunder.  It  is  nonetheless 
possible  that  the  amount  of  "sales  load" 
imposed  under  the  Policies  would  need 
to  be  determined  (for  example,  in 
connection  with  analyzing  an  exchange 


>  The  Benchmark  Valua  U  a  hypothotical  value  to 
which  GLAC  compare*  th«  actual  Policy  AccoudI 
Value  to  detennine  whether  and  to  what  sxteol 
certain  Policy  privileges  can  be  exercised  (such  aa 
the  premium  skip  option),  and  to  redetermine  the 
Baaic  Scheduled  Premium  in  Policy  year*  aftar  the 
guaranteed  pteautm  period. 


'Certain  of  the  relief  requested  may  not  currently 
be  neceaaary  in  light  of  the  (tructura  of  the  Separate 
Account  as  a  "unit  inveatment  trust."  but  would 
become  necessary  if  the  Separata  Account  were  to 
be  restructured  aa  an  open-end  management 
company  in  the  ftiture.  The  PoUaes  permit  fucfa  a 
rastmcturiag. 


offer  involving  the  Policies;  or  analyzing 
variations  in  sales  load  pursuant  to 
Section  22(d)  of  the  Act).  Accordingly, 
Applicants  seek  relief  permitting  them 
to  rely  on  paragraph  (b)(1)  of  Rule 
6e-2. 

(b)  Paragraph  (b)(3)— Relief  is 
requested  to  permit  die  Separate 
Account  to  rely  on  par^raph  (b)(3Hii)  of 
Rule  6e-2  in  order  to  effect  compliance 
with  Section  8(b)  of  the  Act  (regarding 
the  filing  of  a  registration  statement 
with  the  Commission). 

(c)  Paragraph  (b)(4)— Relief  is 
requested  to  permit  Applicants  to  apply 
the  eligibilify  restrictions  of  Section  9  of 
the  Act  in  the  fashion  contemplated  by 
paragraph  (bK4). 

(d)  Paragrai^  (bKS)— Relief  is 
requested  to  [>ennit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  13(a)  of  the  Act  relating  to 
insurance  regulatory  authority  imposing 
certain  requirements  on  the  investment 
policies  of  Ae  Separate  Account;  and 
disapproval  by  GLAC  of  changes  in  the 
investment  policy  of  the  Separate 
Account  initiated  by  Policy  owners 
under  circumstances  contemplated  by 
and  in  accordance  with  the 
requirements  of  paragraph  (bK5);  and  to 
rely  on  the  relief  provided  by  paragraph 
(b)(l5)  of  Rule  6e-2  (see  below),  which 
in  turn  refers  to  the  conditions  of 
paragraph  (bM5). 

(e)  Paragraph  (bM6)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  relief  provided!^  paragraph 
(b)(15)  of  Rule  6e-2  (see  bekm),  which 
in  turn  refen  to  the  conditions  of 
paranaph  (bK6). 

(f)  Paragraph  (bX7)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  15(8),  (b),  and  (c)  relating  to  an 
insurance  regulatory  authorify 
disapproving  advisory  or  underwriting 
contracts:  disapproval  by  GIAC  of 
changes  in  the  principal  underwriter  for 
the  Separate  Account  initiated  by  Policy 
owners;  and  disapproval  by  GLAC  of 
changes  in  the  investment  adviser  to  the 
Separate  Account  initiated  by  Policy 
owners  under  circumstances 
contemplated  by  and  in  accordance 
with  the  requirements  of  paragraph 
(bK7);  and  to  rely  on  the  relief  provided 
by  paragraph  (b)(15)  of  Rule  6e-2  (see 
below),  which  in  turn  refers  to  the 
conditions  of  paragraph  (b)(7). 

(g)  Paragrapn  (bHs) — ReUef  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  16(a)  relating  to  an  insurance 
regulatory  authorify  disapproving  or 
removing  a  membw  of  dM  board  of 
directon  of  a  separate  account  under 
circumstances  contemplated  by  and  in 
accordance  with  the  requirements  of 


paragraph  (b)(8);  and  to  rely  on  the  relief 
provided  by  paragraph  (b)(l5)  of  Rule 
6e-2  (see  below),  which  in  turn  refers  to 
the  conditions  of  paragraph  (b)(8). 

(h)  Paragraph  (b)(9)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  e}(emptions  provided  from 
Section  17(f)  in  order  to  maintain 
separate  account  assets  in  the  custody  of 
GIAC  or  an  affiliate  thereof,  in 
accordance  with  the  requirements  of 
paragraph  (b)(9). 

(i)  Paragraph  (b)(10)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  18(i)  in  order  to  provide  for 
variable  contract  owner  voting  as 
contemplated  by  and  in  accordance 
Mrith  the  requirements  of  paragraph 
(b)(10). 

(j)  Paragraph  (b)(12)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  bom 
Section  22(d),  22(e),  and  Rule  22c-l  in 
connection  with  issuance,  transfer  and 
redemption  procedures  for  the  Policies, 
including  premium  processing, 
premium  rate  structure,  underwriting 
standards,  and  the  benefit  provided  by 
the  Policies,  as  contemplated  by  and  in 
accordance  with  the  requirements  of 
paragraph  (b)(12). 

(k)  Paragraph  (b)(  14)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  relief  provided  by  paragraph 
(b)(15)  of  Rule  6e-2  (see  below),  which 
in  turn  refers  to  the  conditions  of 
paragraph  (b)(14). 

(I)  Paragraph  (b)(15)— Relief  is 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  from 
Section  9(a),  and  to  fecilitate  the  voting 
by  GIAC  of  shares  of  management 
investment  companies  held  by  the 
Separate  Account  in  disregard  of  Policy 
owner  instructions  under  the 
circumstances  contemplated  by,  and  in 
accordance  with  the  requirements  of, 
paragraph  (b)(15).  Relief  is  also 
requested  to  permit  Applicants  to  rely 
on  the  exemptions  provided  bora 
Section  14(a),  15(a),  16(a),  and  32(a)(2) 
in  connection  with  any  registered 
management  investment  company 
established  by  GLAC  in  the  future  in 
connection  with  the  Policies,  in 
accordance  with  the  requirements  of 
paragraph  (b)(15),  and  paragraphs  (b)(5), 
(b)(7),  (b)(8),  and  (b)(14)  of  Rule  6e-2. 

4.  Applic:ants  submit  that  the 
considerations  that  led  the  Commission 
to  adopt  Rules  6c-3  and  6e-2  apply 
equally  to  the  Separate  Account  and  the 
Policy,  and  that  the  exemptions 
provided  by  these  rules  should  be 
granted  to  the  Separate  Account  and  to 
the  other  Applicants  on  the  terms 
specified  in  those  rules,  except  to  the 
extent  that  further  exemption  from  those 


terms  is  specifically  requested  in  the 
application. 

Redeemability 

5.  Section  27(i)(2)(A)  provides  that  no 
registered  separate  account  funding 
variable  insurance  contracts  or  its 
sponsoring  insurance  company  shall 
sell  such  contract  uidess  the  contract  is 
a  "redeemable  security."  Section 
2(a)(32)  defines  a  "redeemable  security" 
as  one  entiUing  its  holder  to  receive 
"approximately  his  proportionate 
share"  of  the  issuer's  current  net  asset 
value  upon  presentation  to  the  issuer. 
Applicants  request  relief  from  the 
requirement  in  Section  27  that  the 
Policies  be  "redeemable  securities,"  and 
from  the  definition  of  "redeemable 
security"  set  forth  in  Section  2(a)(32),  in 
connection  with  the  issuance  and  sale  of 
the  Policies. 

6.  Rule  22C-1  requires  that  a  Policy  be 
redeemed  at  a  price  based  on  the  current 
net  asset  value  of  the  Policy  next 
computed  after  receipt  of  request  for 
surrender.  If  the  conditions  of  Rule  6e- 
2(b)(12)  are  satisfied,  paragraph  (b)(12) 
provides  certain  exemptions  bora  Rule 
22c-l .  A  contingent  deferred  charge 
such  as  the  surrender  charge  may, 
however,  not  be  contemplated  by  Rule 
6e-2(b)(12),  and  thus  may  be  deemed 
inconsistent  with  the  foregoing 
provisions,  to  the  extent  that  the  charge 
can  be  viewed  as  causing  a  Policy  to  be 
redeemed  at  a  price  based  on  less  than 
the  current  net  asset  value  that  is  next 
computed  after  surrender  or  after  partial 
withdrawal  from  the  Policy. 
Accordingly,  Apj)licants  request  relief 
from  Rule  22c-l  and  Rule  6e-2(b)(12), 
to  the  extent  necessary  to  permit  the 
deduction  of  the  surrender  charge  on 
surrender,  lapse,  a  lapse  option  taking 
effect,  or  face  amount  reduction  by  ' 
request  or  through  partial  withdrawal 
from  a  Policy. 

7.  Althou^  Section  2(a)(32)  does  not 
specifically  contemplate  the  imposition 
of  a  charge  at  the  time  of  redemption. 
Applicants  assert  that  such  charges  are 
not  necessarily  inconsistent  with  the 
definition  of  "redeemable  security." 

8.  Applicants  submit  that  although 
the  deferred  imposition  of  the  surrender 
charge  (upon  surrender,  lapse,  or 
reduction  in  face  amount  by  request  or 
through  partial  withdrawal)  may  not  fall 
within  the  literal  pattern  of  all  the 
provisions  described  in  the  application, 
that  does  not  change  the  charge's 
essential  nature.  Moreover,  the 
proposed  amendments  to  Rule  6e-2 
would  permit  a  sales  charge  to  be 
imposed  on  a  contingent  deferred  basis. 
Contingent  deferred  charges  are  also 
authorized  by  Rule  6e-3(T)  for  contracts 
able  to  rely  on  that  rule.  Therefore. 


Applicants  submit  that  the  surrender 
charge  is  consistent  with  the  principles 
and  policies  imderlying  limitations  in 
Sections  2(a)(32)  and  27(i)(2)(A)  of  the 
Act  and  Rules  6e-2(b)(12)  and  (c)(1)  and 
22c-l  thereimder. 

Class  Exemption  for  Future 
Underwriters 

9.  Applicants  seek  the  relief  requested 
herein  with  respect  to  Future 
Underwritere.  Future  Underwriters  will 
be  members  of  the  NASD. 

10.  Applicants  represent  that  the 
terms  of  the  relief  requested  with 
respect  to  any  Future  Underwriters  are 
consistent  with  the  standards  set  forth 
in  Section  6(c)  of  the  Act.  Further, 
Applicants  state  that,  without  the 
requested  class  relief,  exemptive  relief 
for  any  Future  Underwriter  would  have 
to  be  requested  and  obtained  separately. 
Applicants  assert  that  these  additional 
requests  for  exemptive  relief  would 
present  no  issues  imder  the  Act  not 
already  addressed  herein.  Applicants 
submit,  for  all  the  reasons  stated  herein, 
that  their  request  for  class  exemptions  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  Policy  and 
provisions  of  the  Act.  and  that  an  order 
of  the  Commission  including  such  class 
relief,  should,  therefore,  be  granted. 

Conclusion 

For  the  reason  simimarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-30573  Filed  11-20-97;  8:45  am] 
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SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  pennit  the 
implementation,  without  shareholder 
approval,  of  new  investment  advisory 
agreements  between  Zurich  Kemper 
Investments,  Inc.  ("ZKI")  and  Zurich 
Kemper  Value  Advisors,  Inc.  ("ZKVA") 
(collectively,  the  "Advisers"),  and  the 
Funds  (as  defined  below)  (the  "New 
Advisory  Agreements")  for  a  period  of 
up  to  120  days  following  the  date  of 
consummation  of  a  merger  and  until 
each  New  Advisory  Agreement  receives 
shareholder  approval  (but  in  no  event 
later  than  April  30,  1998)  (the  "hiterim 
Period").  The  order  also  would  permit 
the  Advisers  to  receive  all  fees  earned 
under  the  New  Advisory  Agreements 
during  the  Interim  Period  following 
shareholder  approval. 
APPUCAIfrs:  ZKI;  ZKVA;  Scudder. 
Stevens  k  Clark,  Inc.  ("Scudder"); 
Kemper  Technology  Fund  ("KTEC"), 
Kemper  Total  Return  Fund  ("KTRF"), 
Kemper  Growth  Fund  ("KGF"),  Kemper 
Small  Capitalization  Equity  Fund 
("KSCF"),  Kemper  Income  and  Capital 
Preservation  Fund  ( "KICPF").  Kemper 
National  Tax-Free  Income  Series 
("KNTIS"),  Kemper  Diversified  Income 
Fund  ( "KDIF").  Kemper  High  Yield 
Series  ("KHYS").  Kemper  U.S. 
Government  Seciuities  Fund  ("KGSF"). 
Kemper  International  Fund  ("KIF"). 
Kemper  State  Tax-Free  Income  Series 
("KSTIS"),  Kemper  Portfolios  ("KP"). 
Kemper  Adjustable  Rate  U.S. 
Government  Fund  ("KARGF"),  Kemper 
Blue  Chip  Fund  ("KBCF"),  Kemper 
Global  Income  Fund  ("KGIF),  Kemper 
Value  Plus  Growth  Fund  ("KVGF'}. 
Kemper  Quantitative  Equity  Fimd 
("KQEF"),  Kemper  Asian  Growth  Fund 
("KAGF"),  Kemper  Aggressive  Growth 
Fund  ("KAGGF"),  Zurich  Money  Funds 
("ZMF"),  Zurich  YieldWise  Money 
Fund  ("ZYMF"),  Cash  Equivalent  Fund 
("CEF"),  Tax-Exempt  California  Money 
Market  Fund  ("TECMF"),  Investors 
Cash  Trust  ("ICT"),  Investors  Municipal 
Cash  Fund  ("IMCF"),  Cash  Account 
Trust  ("CAT'),  Kemper  Value  Fund. 
Inc.  ("KVF'),  Kemper  Horizon  Fund 
("KHF").  Kemper  Europe  Fund 
("KEUF").  Kemper  Target  Equity  Fund 
("KTEF'),  Kemper  High  Income  Trust 
("KHI"),  Kemper  Intermediate 
Government  Trust  ("KGT"),  Kemper 
Mxmicipal  Income  Trust  ("KTF"). 
Kemper  Multi-Market  Income  Trust 
("KMM"),  Kemper  Strategic  Municipal 
Income  Trust  ("KSM"),  The  Growth 
Fund  of  Spain.  Inc.  ("GSP"),  Kemper 
Strategic  Income  Fund  ("KST"). 
Investors  Fund  Series  ("INFS")  and 
Kemper  International  Bond  Fund 
("KIBF")  (each  a  "Fund".  coUectively 
the  "Funds"). 


RUNG  DATES:  The  application  was  filed 
on  November  5,  1997.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
included  in  this  notice. 
HEARING  OR  NOTIFICAIXM  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
December  8,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants:  Fimds  ft  ZKI,  222  South 
Riverside  Plaza,  Chicago,  Illinois  60606; 
ZKVA,  280  Park  Avenue,  New  York,  NY 
10017;  Scudder,  345  Park  Avenue.  New 
York,  NY  10154. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Forst,  Attorney  Advisor,  at  (202)  942- 
0569,  or  Mary  Kay  Freeh.  Branch  Chief, 
at  (202)  942-0564  (Office  of  Investment 
Company  Regulation,  Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  Scudder  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act").  The  Funds  are  registered  as  open- 
end  or  closed-end  investment 
companies  under  the  Act.  The  Advisers 
are  investment  advisers  registered  under 
the  Advisers  Act  and  serve  in  the 
capacity  of  investment  manager, 
investment  adviser,  or  subadviser  to  at 
least  one  of  the  Funds  or  a  series  of  the 
Funds  under  advisory  agreements  (the 
"Existing  Advisory  Agreements"). » 


Zurich  Insurance  Company  ("Zurich") 
is  the  indirect  parent  of  ZKI.  ZKVA  is 
a  wholly-owned  subsidiary  of  ZKI. 

2.  On  June  26.  1997.  Zurich.  ZKI 
Holding  Corp.,  ZKI,  Scudder  and  the 
representatives  of  the  beneficial  owners 
of  the  capital  stock  of  Scudder  entered 
into  a  transaction  agreement  (the 
"Transaction  Agreement"),  under  which 
Zurich  will  become  the  majority 
stockholder  in  Scudder.  and  ZKI  will 
become  a  wholly-owned  subsidiary  of. 
or  be  combined  with,  Scudder  (the 
"Transaction").  Upon  completion  of  the 
Transaction,  Scudder  will  change  its 
name  to  Scudder  Kemper  Investments. 
Inc.  ("SKI").2  Applicants  expect 
consimamation  of  the  Transaction  on 
December  5. 1997. 

3.  Applicants  believe  that  the 
Transaction  will  result  in  an  assignment 
of  the  Existing  Advisory  Agreements 
and  that  the  Existing  Advisory 
Agreements  will  terminate  by  their 
terms  on  the  closing  date  of  the 
Transaction.  Applicants  request  an 
exemption  to  permit  (i)  implementation, 
during  the  Interim  Period,  prior  to 
obtaining  shareholder  approval,  of  the 
New  Advisory  Agreements,  and  (ii)  the 
Advisers  to  receive  from  each  Fund, 
upon  approval  of  that  Fund's 
shareholders  of  the  New  Advisory 
Agreement,  any  and  all  fees  earned 
under  the  related  New  Advisory 
Agreement  during  the  applicable 
Interim  Period.  Applicants  represent 
that  the  New  Advisory  Agreements  will 
have  substantially  the  same  terms  and 
conditions  as  the  Existing  Advisory 
Agreements,  except  for  the  effective 
dates.  Applicants  state  that  each  Fund 
should  receive,  during  the  Interim 
Period,  the  same  advisory  services, 
provided  in  the  same  maimer  and  at  the 
same  fee  levels,  by  substantially  the 
same  personnel  as  it  received  prior  to 
the  Transaction.^ 


*  ZKI  is  investment  manager  for  the  following 
Funds  under  Existing  Advisory  Agreements:  KTFC. 
KTRF.  KGF,  KSCF,  KKSPF,  KNTIS.  KDIF.  KHYS. 
KGSF.  KIF.  KSTIS,  KP.  KARGF.  KBCF.  KGIF, 
KVGF.  KQEF.  KAGF.  KAGGF.  KHF.  KEUF.  KTEF. 
KHI.  KGT.  KMM.  KTF.  KSM.  GSP.  KST.  CEF. 
TECMF,  ICT.  CAT.  TMCF.  INFS.  KIBF,  ZMF  and 
ZYMF.  ZKVA  is  investment  manager  for  KVF  and 
two  series  of  INFS.  Under  agreemenu  with  ZKI. 
ZKVA  U  subadviser  to  KHF.  KVGF  and  cartain 


series  of  INFS.  Under  agreements  with  ZKI,  Zurich 
Investment  Management  Limited,  an  indirect 
subsidiary  of  Zurich  Insurance  Company  ("ZIML"), 
is  subadviser  to  KEUF.  KTEF,  KHF.  KTEC,  KTRF. 
KGF.  KSCF.  KICPF,  KDIF,  KHYS.  KIF,  KBCF,  KGIF. 
KVGF.  KQEF,  KAGF,  KAGGF,  KHI,  KGT.  KMM. 
KST,  GSP.  certain  series  of  INFS  and  KIBF. 

In  each  of  the  foregoing  cases,  whether  acting  as 
investment  manager,  investment  adviser,  or 
subadviser,  each  Adviser  and  ZIML  is  acting  as  an 
investment  adviser  within  the  meaning  of  section 
2(a)(20)  of  the  Act,  and  serves  as  investment 
manager,  investment  adviser  or  subadviser  under  a 
contract  subject  to  section  15  of  the  Act. 

2  Subsequent  to  the  execution  of  the  Transaction 
Agreement,  Zurich  agreed  to  cause  ownership  of 
ZIML  to  be  transferred  by  Zurich  to  SKI.  In 
addition,  as  a  wholly  owned  subsidiary  of  ZKI, 
ZKVA  will  become  part  of  SKI. 

>  Except  for  KSCF  and  KAGGF,  the  management 
fee  under  the  New  Advisory  Agreements  will  be 
paid  at  the  end  of  each  month  and  will  be 
computed  as  Vi  >  of  the  applicable  annual  rate  based 
upon  the  average  daily  net  assets  (weekly  net  asaets 


4.  The  board  of  trustees  or  directors, 
as  the  case  may  be,  of  each  Fund 
("Board")  met  on  one  or  more  dates 
between  June  30,  1997  and  September 
20,  1997  to  consider  the  Transaction 
and  its  anticipated  effects  upon  the 
investment  management  and  other 
services  provided  to  the  Fimds  by  the 
Advisers  and  their  affiliates.  The  Board 
members  who  are  not  "interested 
persons"  of  the  Funds  as  that  term  is 
defined  in  section  2(a)(l9)  of  the  Act 
("Independent  Trustees")  also  met 
separately  with  counsel  on  a  number  of 
occasions  to  discuss  the  Transaction.  On 
September  15,  1997  and  September  20. 
1997,  the  Boards,  including  the 
Independent  Trustees,  voted 
imanimously  in  accordance  with  section 
15(c)  of  the  Act  to  approve  the  New 
Advisory  Agreements  and  to 
recommend  them  to  shareholders  for 
their  approval. 

5.  Proxy  materials  for  the 
shareholders  meetings  relating  to  the 
New  Advisory  Agreements  were  mailed 
by  the  Funds  on  or  about  October  22. 
1997.  Applicants  state  that  it  is  possible 
that  shareholders  of  each  of  the  Funds 
will  approve  the  New  Advisory 
Agreements  at  the  shareholders       * 
meetings  expected  to  be  held  on 
December  3.  1997.  Applicants  note, 
however,  that  it  may  be  necessary  to 
adjourn  a  meeting  to  permit  additional 
shareholders  to  vote  their  shares. 

6.  Applicants  propose  to  enter  into  an 
escrow  arrangement  with  an  una^Iiated 
financial  institution.  The  fees  payable  to 
the  Advisers  during  the  Interim  Period 
imder  the  New  Advisory  Agreements 
will  be  paid  into  an  interest-bearing 
escrow  accoimt  maintained  by  the 
escrow  agent.  The  escrow  agent  will 
release  the  amounts  held  in  the  escrow 
account  (including  any  interest  earned): 
(a)  to  the  applicable  Adviser  only  upon 
approval  of  the  Funds'  shareholders  of 
the  relevant  New  Advisory  Agreement; 
or  (b)  to  the  relevant  Fund  if  Oie  Interim 
Period  has  ended  and  its  New  Advisory 
Agreement  has  not  received  the 


in  the  case  of  KHI.  KGT.  KTF,  KMM.  KSM.  GSP  and 
KST)  for  such  month:  whereas  under  the  Existing 
Advisory  Agreements,  the  management  fiee  is  paid 
at  the  end  of  each  month  and  is  computed  at  the 
annual  rale  based  upon  the  average  daily  net  assets 
(weekly  net  asseU  in  the  case  of  KHI.  KGT.  KTF. 
KMM,  KSM.  GSP  and  KST).  While  the  annual  rates 
are  the  same  under  the  New  Advisory  Agreements 
and  the  Existing  Advisory  Agreements,  depending 
upon  the  level  of  net  assets  at  any  time,  the  fees 
may  differ.  However,  if  at  any  lime  during  the 
Interim  Period,  the  fees  payable  under  the  New 
Advisory  Agreements  are  greater  than  those  that 
would  have  been  payable  under  the  Existing 
Advisory  Agreemtots,  the  excess  amount  shall  be 
waived.  For  KSCF  and  KAGGF,  the  management  fee 
will  continue  on  the  same  basis  as  under  the 
Existing  Advisory  Agreements  as  if  there  were  no 
termination  of  the  Existing  Advisory  Agreements. 


requisite  shareholder  approval.  Before 
any  such  release  is  made,  the  Fimds' 
Boards  would  be  notified. 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  is  imlawful  for 
any  person  to  serve  as  an  investment 
adviser  to  a  registered  investment 
company,  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  investment 
company.  Section  15(a)  further  requires 
that  the  written  contract  provide  for  its 
automatic  termination  in  the  event  of  its 
"assigimient."  Section  2(a)(4)  of  the  Act 
defines  the  term  "assigiunent"  to 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor,  or  of  a 
controlling  block  of  the  assignor's 
outstanding  voting  securities  by  a 
security  holder  of  the  assignor. 

2.  Applicants  state  that  the 
Transaction  will  be  deemed  to  result  in 
an  assigiunent  of  the  Existing  Advisory 
Agreements  and.  therefore,  their 
termination  upon  consummation  of  the 
Transaction. 

3.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate, 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard. 

4.  Applicants  submit  that  it  is  in  the 
best  interests  of  shareholders  to  have 
sufficient  time  to  consider  and  return 
proxies  and  to  hold  shareholder 
meetings.  Applicants  also  believe  it  is 
desirable  to  close  the  Transaction  as 
soon  as  possible. 

5.  Applicants  believe  that  the 
requested  relief  is  necessary  to  pennit 
continuity  of  investment  management 
services  for  the  Funds  during  the 
Interim  Period.  Applicants  also  believe 
that  the  Interim  Period  would  facilitate 
the  orderly  and  reasonable 
consideration  of  the  New  Advisory 
Agreements  with  respect  to  those  Fimds 
whose  shareholders  have  not  voted  in 
sufficient  numbers  by  the  date  of  the 
shareholders  meeting. 

6.  Applicants  submit  that  the  scope 
and  quadity  of  services  provided  to  the 
Fimds  during  the  Interim  Period  will 
not  be  diminished.  The  New  Advisory 
Agreements  would  be  substantially  the 
same  as  the  Existing  Advisory 
Agreements,  except  for  their  effective 
dates.  Applicants  submit  that  they  are 
not  aware  of  any  material  changes  in  the 
personnel  who  will  provide  investment 


management  services  during  the  Interim 
Period.  Accordingly,  the  Funds  should 
receive,  during  the  Interim  Period,  the 
same  advisory  services,  provided  in  the 
same  manner,  at  the  same  fee  levels,  by 
substantially  the  same  personnel  as  they 
received  before  the  Transaction. 

7.  Applicants  submit  that  to  deprive 
the  Advisers  of  their  customary  fees 
during  the  Interim  Period  would  be 
unduly  harsh  and  unreasonable. 
Applicants  emphasize  that  the  fees 
payable  to  the  Advisers  have  been 
approved  by  the  Boards,  including  a 
majority  of  the  Independent  Trustees,  in 
accordance  with  their  fiduciary  and 
other  obligations  under  the  Act,  and  that 
such  fees  will  not  be  released  by  the 
escrow  agent  without  the  approval  of 
the  respective  Fund's  shareholders. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  New  Advisory  Agreements  to 
be  implemented  during  the  Interim 
Period  will  have  substantially  the  same 
terms  and  conditions  as  the  Existing 
Advisory  Agreements,  except  for  the 
effective  dates. 

2.  Fees  earned  by  an  Adviser  in 
respect  of  the  New  Advisory 
Agreements  during  the  Interim  Period 
will  be  maintained  in  an  interest- 
bearing  escrow  account,  and  amounts  in 
the  account  (including  interest  earned 
on  such  amounts)  will  be  paid  (a)  to  an 
Adviser  in  accordance  with  the  New 
Advisory  Agreements,  after  the  requisite 
shareholder  approvals  are  obtained,  or 
(b)  to  the  respective  Fund,  in  the 
absence  of  such  approval  with  respect  to 
such  Fund. 

3.  The  Funds  will  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  the 
New  Advisory  Agreements  on  December 
3.  1997.  or  within  the  120-day  period 
following  the  consummation  of  the 
Transaction  (but  in  no  event  later  than 
April  30.  1998). 

4.  Zurich  or  its  affiliates  will  bear  the 
costs  of  preparing  and  filing  the 
application,  and  any  costs  relating  to  the 
solicitation  of  approval  of  the  Funds' 
shareholders  necessitated  by  the 
consummation  of  the  Transaction. 

5.  The  Advisers  will  lake  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Funds  during  the 
Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the 
Boards,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  previously  provided. 
If  personnel  providing  material  services 
during  the  Interim  Period  change 
materially,  the  Advisers  will  apprise 
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and  consult  with  the  Boards  of  the 
affected  Fiinds  to  assure  that  the  Boards, 
including  a  majority  of  the  Independent 
Trustees,  are  satisfied  that  the  services 
provided  will  not  be  diminished  in 
scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
A4ar9aret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-30571  Filed  ll-20-«7;  8:45  am] 
atujNO  cooe  aoio-oi-ai 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reiesse  No.  IC-22890;  Rl«  No.  812-10674] 

The  Life  Insurance  Company  of 
Virginia,  et  ai.;  Notice  of  Application 

November  14. 1997. 
AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"  or  the 
"Commission"). 

ACTION:  Notice  of  application  for 
exemptions  under  Section  26(b)  of  the 
Investment  Company  Act  of  1940  (the 
"1940  Act")  approving  the  proposed 
substitutions  of  shares  and  under 
Section  17(a)  of  the  1940  Act  from  the 
provisions  of  Section  17(a)(1)  and 
17(aK2)ofthe  1940  Act. 

SUMMARY  OF  APPUCATKM:  Applicants 
seek  an  order  pursuant  to  Section  26(b) 
of  the  1940  Act  approving  the 
substitution  of  securities  issued  by 
certain  registered  management 
investment  companies  for  securities 
issued  by  certain  other  registered 
management  investment  companies 
currently  held  by  separate  accounts  of 
The  Life  Insurance  Company  of  Virginia 
and  Great  Northern  Insured  Annuity 
Corporation  to  support  variable  life 
insurance  policies  and  variable  annuity 
contracts.  Applicants  also  seek  an  order 
pursuant  to  Section  17(b)  of  tiie  1940 
Act  granting  exemptions  from  the 
provisions  of  Section  17(a)  of  the  1940 
Act  to  the  extent  necessary  to  permit 
Applicants  to  carry  out  certain  of  the 
proposed  substitutions  in-kind. 
APPIXANTS:  The  Life  Insurance 
Company  of  Virginia  ("Life  of 
Virginia"),  Great  Northern  Insured 
Annuity  Corporation  ("GNA," 
collectively  with  Life  of  Virginia,  the 
"Companies")  and  their  respective 
separate  accounts.  Life  of  Virginia 
Separate  Account' I  ("Account  I"),  Life 
of  Virginia  Separate  Account  n 
("Account  n").  Life  of  Virginia  Separate 
Account  m  ("Account  ID").  Life  of 
Virginia  Separate  Account  4  ("Accotint 
4")  and  GNA  Variable  Investment 


Account  ("GNA  Accoimt"  and 
collectively  with  the  other  separate 
accounts  "the  Accounts"). 
nUNG  DATE:  This  application  was  filed 
on  May  16, 1997,  and  amended  and 
restated  on  October  9,  1997. 
HEAFUNQ  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  aplicaiton  by  v^iting 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  December  9,  1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notlBcation  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  J.  Neil  McMurdie,  Esq., 
The  Life  Insurance  Company  of 
Virginia,  6610  West  Broad  Street. 
Richmond,  VA  23260.  Copies  to 
Stephen  E.  Roth/David  S.  Goldstein, 
Sutherland,  Asbill  &  Brennan,  L.L.P., 
1275  Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20004-2404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes.  Senior  Counsel,  or 
Mark  C.  Amorosi,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Street.  NW., 
Washington.  DC  20549  (tel.  (202)  942- 
8090). 

Applicants'  RepreaentatioiM 

1.  Life  of  Virginia  is  a  stock  life 
insurance  company  operating  under  a 
charter  granted  by  the  Commonwealth 
of  Virginia.  Eighty  percent  of  the  capital 
stock  of  Life  of  Virginia  is  owned  by 
General  Electric  Capital  Assurance 
Corporation  ("GECA").  The  remaining 
twenty  percent  is  owned  by  GE  Life 
Insurance  Group,  Inc.  ("GEUG").  GECA 
and  GELIG  are  wholly  owned 
subsidiaries  of  GE  Capital  Corporation 
("GE  Capital").  GE  Capital's  parent  is 
General  Electric  Company.  Life  of 
Virginia  is  the  depositor  and  sponsor  of 
Account  I,  Account  n.  Account  IH  and 
Account  4. 

2.  GNA  is  a  stock  life  insurance 
company  organized  tmder  the  laws  of 


Washington.  GNA  is  a  wholly  owned 
subsidifiry  of  GECA.  GNA  is  the 
depositor  and  sponsor  of  the  GNA 
Account. 

3.  Each  of  the  Accoimts  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  The  assets  of  each  Accoimt 
support  either  variable  annuity 
contracts  or  variable  life  insurance 
contracts  (together,  the  "Contracts"). 
Interests  in  each  of  the  Accoimts  offered 
through  such  Contracts  are  registered 
under  the  Securities  Act  of  1933  on 
either  Form  S-6  or  Form  N— 4. 

4.  Account  1  is  divided  into  four 
investment  subdivisions;  Account  Q. 
Account  ni  and  Account  4  are  each 
divided  into  34  investment 
subdivisions.  Each  investment 
subdivision  invests  exclusively  in 
shares  representing  an  interest  in  a 
separate  corresponding  portfolio  (each, 
a  "Fund")  of  one  of  nine  series-type 
investment  companies,  each  of  which  is 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company.  The  following  five  investment 
companies  are  involved  in  the 
substitutions  discussed  in  the 
application:  GE  Investments  Funds.  Inc. 
("GEIF"),  Variable  Insurance  Products 
Funcf  ("VIPF"),  Oppenheimer  Variable 
Account  Funds  ("OVAF"),  Janus  Aspen 
Series  ("JAS")  and  Neuberger  &  Berman 
Advisers  Management  Trust  ("AMT"). 

5.  GEIF  (formerly.  Life  of  Virginia 
Series  Fund,  Inc.)  currently  comprises 
(or  will  soon  comprise)  eleven  Funds. 
The  following  seven  GEIF  Funds  are 
involved  in  the  proposed  substitutions 
discussed  in  the  application:  Money 
Market  Fund,  Government  Securities 
Fund,  Income  Fund,  Premier  Growth 
Fund,  U.S.  Equity  Fund,  International 
Equity  Fund  and  Value  Equity  Fund.  GE 
Investment  Management  Incorporated 
("GEIM"),  a  wholly  owned  subsidiary  of 
GE,  currently  serves  as  investment 
manager  for  GEIF. 

6.  VIPF  currently  comprises  five 
Funds.  VIPF's  Money  Maricet  Portfolio, 
High  Income  Portfolio  and  Growth 
Portfolio  are  involved  in  the  proposed 
substitutions.  Fidelity  Management  k 
Research  Company  ("FMR")  serves  as 
VIPF's  investment  adviser. 

7.  OVAF  currently  comprises  nine 
investment  portfolios.  OVAF's  Money 
Fund  and  High  Income  Fund  are 
involved  in  the  proposed  substitutions. 
Oppenheimer  Funds,  Inc.  serves  as 
investment  adviser  to  OVAF. 

8.  JAS  currently  comprises  nine 
investment  portfolios.  The  JAS  Balanced 
Fund  is  involved  in  the  proposed 
substitutions.  Janus  Capital  Corporation 
serves  as  the  investment  adviser  to  JAS. 

9.  AMT  currently  comprises  eight 
investment  portfolios.  AMT's  Balanced 


Federal  Register  /  Vol.  62.  No.  225  /  Friday,  November  21,  1997  /  Notices 


62373 


Portfolio,  Growth  Portfolio  and  Limited 
Maturity  Bond  Portfolio  are  involved  in 
the  proposed  substitutions.  Neuberger  & 
Berman  Management  Incorporated 
serves  as  investment  adviser  to  AMT. 

10.  GNA  Trust  currently  comprises  for 
investment  portfolios:  GNA  Adjustable 
Rate  Portfolio,  GNA  Government 
Portfolio,  GNA  Value  Portfolio  and  GNA 
Growth  Portfolio.  All  four  GNA  Funds 
are  involved  in  the  proposed 
substitutions.  GNA  Capital  Management 
Inc.  serves  as  investment  adviser  to 
GNA  Trust. 

11.  Vrr  currently  comprises  for 
investment  portfolios:  GE  International 
Equity  Portfolio,  GE  U.S.  Equity 
Portfolio,  GE  Fixed  Income  Portfolio 
and  GE  Money  Market  Portfolio.  All 
four  vrr  Funds  are  involved  in  the 
proposed  substitution.  GEIM  serves  as 
the  investment  adviser  to  VTT. 

12.  Life  of  Virginia  on  its  own  behalf 
and  on  behalf  of  Account  I,  Account  H, 
Account  III  and  Account  4  proposes  to 
make  certain  substitutions  of  shares 
held  in  those  Accounts.  Applicants 
assert  that  by  making  the  proposed 
substitutions  in  the  Life  of  Virginia 
Accounts,  Life  of  Virginia  can  better 
serve  the  interest  of  owners  of  its 
Contracts  who  will  benefit  &t)m  reduced 
confusion  caused  by  duplicative  Funds 
and  the  likely  addition  of  new  Funds  of 
different  types  in  the  future  that  better 
suit  the  needs  of  such  owners.  At  the 
current  time,  due  to  data  processing 
constraints.  Life  of  Virginia  can  only 
administer  the  Contracts  on  a  cost- 
effective  basis  if  the  number  of  active 
investment  subdivisions  is  limited  to  a 
manageable  nun^r.  Applicants  assert 
that  while  no  particular  number  of 
investment  subdivisions  represents  an 
outer  limit  as  to  what  Life  of  Virginia 
could  administer,  each  investment 
subdivision  beyond  the  current  thirty- 
four  brings  with  it  administrative 
expenses  significantly  beyond  those 
associated  with  the  addition  of  the  tenth 
or  twentieth  investment  subdivisions. 
The  incremental  cost  of  adding 
investment  subdivisions  in  such  that  the 
projected  increase  in  sales  from  each 
additional  necessary  to  justify  the 
addition,  increase  with  each  additional 
subdivision.  Because  of  this,  Applicants 
assert  that  there  is  an  opportunity  cost 
associated  with  each  existing  active 
investment  subdivision.  Thus,  for 
example,  having  three  investment 
subdivisions  that  invest  in  money 
market  Funds  could  deprive  owners  of 
the  opportunity  to  invest  in  two  other 
alternative  Funds.  Likewise, 
maintaining  investment  subdivisions 
through  which  high  income  Fund 
offerings  from  both  OVAF  and  VIPF  and 
balances  Fund  offerings  from  both  AMT 


and  JAS  are  available,  utilizes  valuable 
administrative  resources  yet  offers 
Contract  owners  little  additional  value. 
In  addition,  Applicant's  state  that 
GEIF's  Government  Securities  Fund  and 
AMT's  Limited  Maturity  Bond  Portfolio 
have  proven  unpopular  and  do  not 
exhibit  signs  of  future  growth  potential. 
Life  of  Virginia  believes  that  it  and 
Contract  ourners  would  be  better  served 
by  consolidating  the  subdivisions 
investing  in  duplicative  Funds  and  by 
replacing  the  two  unpopular  Funds  with 
ones  that  may  prove  more  popular. 

13.  GNA  on  its  own  behalf  and  behalf 
of  GNA  Account  proposes  to  make 
certain  substitutions  of  shares  held  in 
GNA  Account.  Applicants  assert  that  by 
making  the  proposed  substitutions  ia 
the  GNA  Account,  GNA  can  better  serve 
the  interests  of  owners  of  its  individuals 
Contracts  and  participants  under  its 
group  Contracts  who  will  benefit  from 
larger  Funds  with  future  growth 
potential.  The  proposed  substitutions  by 
GNA  are  principally  the  result  of  recent 
reorganizations  of  the  lines  of  business 
of  several  life  insurance  subsidiaries  of 
GE  Capital,  including  Life  of  Virginia 
and  GNA.  Among  the  changes  taJdng 
place  in  these  life  insurance  companies 
is  the  centralization  of  variable  annuity 
and  variable  life  insurance  operations  at 
Life  of  Virginia's  home  office  in 
Richmond,  Virginia.  To  facilitate  this 
reorganization,  variable  annuity 
operations  are  being  moved  from  other 
GE  Capital  life  companies,  such  as  GNA, 
to  Richmond. 

14.  GNA  Trust  and  VIT  were  both 
recently  established  to  support  variable 
annuity  contracts  issued  by  GNA  and 
possibly  other  affiliated  and  unaffiliated 
life  insurance  companies.  With  Life  of 
Virginia  becoming  the  principal  variable 
annuity  carrier  for  the  GE  Capital 
organization,  Applicants  state  that  it  is 
unlikely  that  GNA  will  sell  a  significant 
number  of  additional  Contracts. 
Consequently,  Applicants  assert  that  it 
is  unlikely  that  the  Funds  of  the  GNA 
Trust  and  VIT  will  grow  to  any 
appreciable  size  in  the  foreseeable 
future  unless  Life  of  Virginia  offers  them 
as  investment  options  in  its  variable  life 
insurance  and  viable  annuity  contracts 
or  unless  other  alternative  distribution 
channels  are  found  for  them.  Applicants 
state  that  the  substitutions  proposed  by 
GNA  would  fecilitate  the  distribution  of 
GNA  Trust  Fund  and  VIT  shares  by 
consolidating  duplicative  Fund 
offerings  among  GEIF,  GNA  Trust  and 
vrr  and  by  transferring  non-duplicative 
GNA  Trust  and  VIT  Funds  to  GEIF.  This 
is  because  the  consolidated  Funds 
would  be  larger  than  any  of  the 
component  Funds  and  because  housing 
all  of  the  insurance  Funds  managed  by 


GEIM  in  a  single  corporate  entity  vrith 
the  "GE"  name  would  enhance  their 
brand  identity. 

15.  Applicants  state  that  in  addition 
to  the  foregoing,  the  ultimate  effect  of 
the  proposed  GNA  substitutions  would 
be  consolidate  certain  Fund  offerings 
under  the  GEIF  umbrella  and  to  transfer 
other  Funds  to  GEIF.  Because  GEIF  is  a 
Virginia  corporation,  GNA  Trust  is  a 
Delaware  Business  Trust  and  VIT  is  a 
Massachusetts  Business  Trust,  GEIM 
could  achieve  certain  significant 
administrative  efficiencies  by  housing 
all  of  the  Funds  in  a  single  corporate 
entity. 

The  Proposed  Transactions 

1.  Applicants  propose  that  Life  of 
Virginia  cany  out  the  following 
substitutions  of  shares  held  by 
corresponding  investment  subdivisions 
of  Account  1,  Account  II,  Account  III 
and  Accoimt  4:  (1)  shares  of  the  GEIF 
Money  Market  Fund  for  shares  of  VIPF's 
Money  Market  Portfolio;  (2)  share  of  the 
GEIF  Money  Market  Fund  of  shares  of 
Oppenheimer  Money  Fund;  (3)  shares  of 
the  GEIF  Income  Fund  for  shares  of  the 
GEIF  Government  Securities  Fund;  (4) 
shares  of  the  GEIF  Income  Fund  for 
shares  of  AMT's  Limited  Maturity  Bond 
Portfolio:  (5)  shares  of  Oppenheimer 
High  Income  Fund  for  stuu-es  of  VIPF's 
High  Income  Portfolio;  (6)  shares  of 
VIPF's  Growth  Portfolio  for  shares  of 
AMT's  Growth  Portfolio;  and  (7)  share 
of  the  Balanced  Portfolio  of  JAS  for 
shares  of  AMT's  Balanced  Portfolio. 
Where,  after  the  proposed  substitutions, 
more  than  one  investment  subdivision 
holds  shares  of  a  single  Fund,  Life  of 
Virginia  intends  to  consolideAe  those 
subdivisions. 

2.  Applicants  propose  that  GNA  carry 
out  the  following  substitutions  of  hares 
held  by  corresponding  sub-accounts  of 
the  GNA  Account:  (1)  shares  of  the  GEIF 
Income  Fund  for  shares  of  GNA  Trust's 
Adjustable  Rate  Portfolio;  (2)  shares  of 
the  GEIF  Income  Fund  for  shares  of 
GNA  Trust's  Government  Portfolio;  (3) 
shares  of  the  GEIF  Income  Fund  for 
shares  of  VIT's  Fixed  Income  Portfolio; 
(4)  shares  of  the  GEIF  Premier  Grov«rth 
Fund  for  shares  of  GNA  Trust's  Growth 
Portfolio;  (5)  shares  of  the  GEIF  Value 
Equity  Fund  for  shares  of  GNA  Trust's 
Value  Portfolio;  (6)  share  of  the  GEIF 
International  Equity  Fund  for  shares  of 
VTT's  International  Equity  Portfolio;  (7) 
shares  of  the  GEIF  U.S.  Equity  Fund  for 
shares  of  VIT's  U.S.  Equity  Portfolio; 
and  (8)  shares  of  GEIF's  Money  Market 
Fund  for  shares  of  VIT's  Money  Market 
Portfolio. 

3.  By  supplements  to  the  various 
prospectuses  for  the  Contracted  and  the 
Accounts,  all  owners  of  the  Contracts 
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have  be«n  notified  of  Life  of  Virginia's 
and  CNA's  intention  to  take  the 
necessary  actions,  including  seeking  the 
order  requested  by  the  application,  to 
carry  out  the  prop>osed  substitutions. 
The  supplements  for  Accounts,  I.  n,  III 
and  4  advise  Contract  owners  that  from 
the  date  of  the  supplement  until  the 
date  of  the  proposed  substitution, 
owners  are  permitted  to  make  one 
transfer  of  aJl  amounts  under  a  Contract 
invested  in  any  one  of  the  affected 
investment  subdivisions  of  the  date  of 
the  supplement  to  another  investment 
subdivision  other  than  one  of  the  other 
a£fected  investment  subdivision  without 
that  transfer  counting  as  the  free  transfer 
permitted  in  a  calendar  month.  The 
supplements  also  inform  Contracts 
owners  that  Life  of  Virginia  will  not 
exercise  any  rights  reserved  under  any 
Contract  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitution. 
The  supplements  for  GNA  Account 
advise  Contract  owners  that  from  the 
date  of  the  supplement  until  the  date  of 
the  proposed  substitution,  owners  are 
permitted  to  make  one  transfer  of  all 
amounts  under  a  Contract  invested  in 
any  one  of  the  sub-accounts  on  the  date 
of  the  supplement  to  another  sub- 
account without  that  transfer  counting 
as  one  of  the  six  bee  transfers  permitted 
in  a  Contract  year  or  certificate  year. 
The  supplements  also  inform  Contract 
owners  that  GNA  will  not  exercise  any 
rights  reserved  under  any  Contract  to 
impose  additional  restrictions  on 
transfers  until  at  least  30  days  after  the 
proposed  substitution. 

4.  Applicants  state  that  the  proposed 
substitutions  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner's  contract 
or  accumulation  value  or  death  benefit 
or  in  the  dollar  value  off  his  or  her 
investment  in  any  of  the  Accounts. 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitutions  nor  will  their  rights  or  Life 
of  Virginia's  or  GNA's  obligations  under 
the  Contracts  be  altered  in  any  way.  All 
expenses  incurred  in  connection  with 
the  proposed  substitutions,  including 
legal,  accounting  and  other  fees  and 
expenses,  will  be  paid  by  Life  of 
Virginia  or  GNA.  In  addition,  the 
proposed  substitutions  will  not  impose 
any  tax  liability  on  Contract  owners. 
The  proposed  substitutions  will  not 
cause  the  Contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitutions  than  before  the 
proposed  substitutions.  The  proposed 
sulMtitutions  will  not,  of  course,  be 
treated  as  a  transfer  for  the  purpose  of 


assessing  transfer  charges  or  for 
determining  the  number  of  remaining 
permissible  transfers  in  a  calendar 
month  or  Contract  year  (or  certificate 
year).  Life  of  Virginia  and  GNA  will  not 
exercise  any  right  either  may  have 
under  the  Contracts  to  impose 
additional  restrictions  on  transfers 
under  any  of  the  Contracts  for  a  period 
of  at  least  30  days  following  the 
proposed  substitutions. 

5.  Applicants  state  that,  within  five 
days  after  the  proposed  substitutions, 
any  Contract  owners  who  were  affected 
by  the  substitution  will  be  sent  a  written 
notice  informing  them  that  the 
substitutions  were  carried  out  and  that 
they  may  make  one  transfer  of  all 
amounts  under  a  Contract  invested  in 
any  one  of  the  affected  investment 
subdivisions  or  subaccounts  on  the  date 
of  the  notice  to  another  investment 
subdivision  or  sub-account  without  the 
transfer  counting  as  one  of  any  limited 
number  of  transfers  permitted  in  a 
calendar  month  or  Contract  year  (or 
certificate  year)  or  as  one  of  a  limited 
number  of  transfers  permitted  in  a 
calendar  month  or  Contract  year  (or 
certificate  year)  free  of  charge.  The 
notice  will  also  reiterate  the  fact  that 
Life  of  Virginia  and  GNA  will  not 
exercise  any  rights  reserved  by  either 
under  any  of  the  Contracts  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  proposed 
substitutions.  The  notices  will  be 
accompanied  by  a  current  GEIF 
prospectus. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  proposed 
substitutions.  Section  26(b)  provides,  in 
pertinent  part,  that  "|i]t  shall  be 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution." 
Section  26(b)  also  provides  that  the 
Commission  will  approve  the 
substitution  if  the  evidence  establishes 
t^uit  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

2.  Applicants  submit  that  the 
proposed  substitutions  are  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act  and  are 
not  the  type  of  substitution  which 
Section  26(b)  was  designed  to  prevent. 
Applicants  state  that,  for  Life  of 
Virginia,  the  consolidation  of  three 
money  market  investment  subdivisions 


into  one  money  market  investment 
subdivision,  two  high  income 
subdivisions  into  one  high  income 
subdivision  and  two  balanced 
subdivisions  into  one  balanced 
subdivision  is  an  appropriate  way  to    \ 
promote  the  likelihood  that  additional 
new  subdivisions  will  be  added  to 
Accounts  II,  m.  and  4  in  the  future  that 
better  suit  the  needs  of  Contract  owners. 
Similarly  the  consolidation  of  two 
relatively  unpopular  subdivisions  with 
a  third  new  one,  offers  a  new 
subdivision  while  at  the  same  time 
making  room  for  an  additional  new 
subdivision  in  the  future.  Applicants 
represent  that  (1)  GEIF's  Money  Market 
fund  has  a  substantially  identical 
investment  objective  to  each  of  the 
VIPF's  Money  Market  Portfolio  and 
Oppenheimer  Money  Market  Fund  that 
it  would  replace;  (2)  Oppenheimer  bond 
Fund  has  investment  objectives  that  are 
similar  to  and  compatible  with  those  of 
the  Government  Securities  Portfolio  and 
Limited  Maturity  Bond  Portfolios;  (3) 
Oppenheimer  High  Income  Fund  has  an 
investment  objective  that  is  compatible 
with  that  of  VIPF's  High  Income 
Portfolio;  (4)  Growth  Portfolio  of  VIPF 
and  AMT's  Growth  Portfolio  share 
similar  investment  objectives;  and  (5) 
JAS  Balanced  Portfolio  has  an  identical 
investment  objective  to  the  Balanced 
Portfolio  of  AMT. 

3.  Applicants  state  that,  for  GNA, 
replacing  certain  GNA  Trust  and  VIT 
Funds  with  those  of  GEIF  and 
transferring  others  from  GNA  Trust  or 
VIT  to  GEIF  is  an  appropriate  way  in 
which  to  provide  GNA  Contract  owners 
with  Funds  that  have  future  growth 
potential.  Applicants  represent  that  the 
GEIF  Income  Fund  has  an  investment 
objective  that  is  similar  to  and 
compatible  with  GNA  Trust's 
Adjustable  Rate  Portfolio  and 
Government  Securities  Portfolio  and 
that  each  of  the  other  GEIF  Funds  that 
GNA  proposes  to  substitute  has  an 
investment  objective  (or  objectives)  that 
is  (or  are)  substantially  identical  to 
those  that  they  would  replace.  With 
regard  to  GNA's  proposed  substitutions 
of  shares  of  GEIF's  Money  Market  Fund, 
Income  Fund  and  International  Equity 
Fund,  the  corresponding  sub-accounts 
of  GNA  Account  would  immediately 
become  invested  in  substantially  larger 
Funds  than  those  in  which  each  sub- 
account is  currently  invested. 

4.  Applicants  anticipate  that  Contract 
owners  will  be  at  least  as  well  off  with 
the  proposed  array  of  investment 
subdivisions  or  sub-accounts  offered 
after  the  proposed  substitutions  as  they 
have  been  with  the  array  of  investment 
subdivisions  offered  prior  to  the 
substitutions.  The  proposed 
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substitutions  retain  for  Contract  owners 
the  investment  flexibility  which  is  a 
central  feature  of  the  Contracts.  All 
Contract  owners  will  be  permitted  to 
allocate  purchase  payments  to  and 
transfer  contract  values  or  accimiulation 
values  among  and  between  the  same 
number  of  investment  subdivisions  or 
sub-accounts  as  they  could  before  the 
proposed  substitutions. 

5.  Applicants  also  request  an  order 
pursuant  to  Section  17(b)  of  the  1940 
Act  exempting  them  and  GEIF,  GNA 
Trust  and  VIT  from  the  provisions  of 
Section  17(a)  to  the  extent  necessary  to 
permit  GNA  to  carry  out  certain  of  the 
substitutions  of  securities  by  redeeming 
securities  issued  by  GNA  Trust  and  VIT 
in-kind  and  using  the  redemption 
proceeds  to  purchase  securities  issued 
by  GEIF.  Section  17(a)(1)  of  the  1940 
Act,  in  relevant  part,  prohibits  any 
affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person,  acting  as 
principals,  frnm  knowingly  selling  any 
security  or  other  property  to  that 
company.  Section  17(a)(2)  of  the  1940 
Act  generally  prohibits  the  persons 
described  above,  acting  as  principal, 
from  knowingly  purchasing  any  security 
or  other  property  from  the  registered 
investment  company. 

6.  SecUon  2(a)(3)  of  the  1940  Act 
defines  the  term  "affiliated  person  of 
another  person"  in  relevant  part  as: 

(A)  any  person  directly,  or  indirectly 
owning,  controlling,  or  holding  with  power 
to  vote,  5  per  centum  or  more  of  the 
outstanding  voting  securities  of  such  other 
person;  (B)  any  person  5  per  centum  or  more 
of  whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled,  or 
held  with  power  to  vote,  by  such  person;  (C) 
any  person  directly  or  indirectly  controlling, 
controlled  by.  or  under  common  control 
with,  such  other  person. 

7.  Applicants  have  concluded,  as 
more  fully  described  in  the  application, 
that  GEIF,  GNA  Trust  and  VIT  and  the 
Funds  of  each  may  be  affiliated  persons 
of  each  other  or  affiliated  persons  of 
affiliated  persons  of  each  other.  Each 
also  may  be  an  affiliated  person  of  GNA 
or  an  affiliated  person  of  an  affiliated 
person  of  GNA.  The  proposed 
substitutions  by  GNA,  which  may  entail 
the  indirect  purchase  of  shares  of  GEIF 
Funds  with  portfolio  securities  of  GNA 
Trust  and  VIT  Funds  and  the  indirect 
sale  of  portfolio  securities  of  such  Funds 
for  shares  of  GEIF  Funds,  therefore  may 
also  entail  the  purchase  or  sale  of  such 
securities  by  each  of  the  Funds 
involved,  acting  as  principal,  to  one  of 
the  other  Funds  and  therefore  may  be  in 
contravention  of  Section  17(a).  In 
addition,  the  participation  of  GNA  in 
such  purchase  and  sale  transactions 


could  be  viewed  as  entailing  the 
purchase  of  such  securities  from  Funds 
of  GNA  Trust  and  VIT  and  the  sale  of 
such  securities  to  Funds  of  GEIF  by 
GNA,  acting  as  principal,  and  therefore 
may  be  in  contravention  of  Section 
17(a). 

8.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may. 
upon  application,  grant  an  order 
exempting  any  transaction  from  the 
prohibitions  of  Section  17(a)  if  the 
evidence  establishes  that:  (a)  the  terms 
of  the  proposed  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned;  (b)  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act. 

9.  Applicants  submit  that  the  terms  of 
the  proposed  substitutions  by  GNA, 
including  the  consideration  to  be  paid 
and  received,  are  reasonable  and  fair 
and  do  not  involve  overreaching  on  the 
part  of  any  person  concerned. 
Applicants  state  that  the  transactions 
will  not  cause  owners'  interests  under  a 
Contract  to  be  diluted.  Applicants  also 
state  that  the  transactions  will  conform 
with  all  but  one  of  the  conditions 
enumerated  in  Rule  17a-7.  The 
proposed  transactions  will  take  place  at 
relative  net  asset  value  with  no  change 
in  the  amount  of  any  Contract  owner's 
contract  or  accumulation  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Even  though  GNA,  GEIF,  GNA  Trust 
and  VIT  may  not  rely  on  Rule  17a-7, 
Applicants  believe  that  the  Rule's 
conditions  outline  the  type  of 
safeguards  that  result  in  transactions 
that  are  fair  and  reasonable  to  registered 
investment  company  participants  and 
preclude  overreaching  in  connection 
with  an  investment  company  by  its 
affiliated  p>ersons.  Each  transaction  will 
be  effected  based  upon  (1)  the 
independent  market  price  of  the 
portfolio  securities  valued  as  specified 
in  paragraph  (b)  of  Rule  17a-7,  and  (2) 
the  net  asset  value  per  share  of  each 
Fund  involved  valued  in  accordance 
with  the  procedures  disclosed  in  the 
respective  management  company's 
registration  statement  and  as  required 

by  Rule  22c-l  under  the  1940  Act. 

10.  Applicants  also  submit  that  the 
proposed  substitutions  by  GNA  are 
consistent  with  the  policies  of  (1)  GEIF 
and  of  its  Income  Fund.  Premier  Growth 
Fund,  Value  Equity  Fund.  International 
Equity  Fund,  U.S.  Equity  Fund  and 


Money  Market  Fund;  (2)  GNA  Trust  and 
its  Adjustable  Rate  Portfolio, 
Government  Portfolio,  Growth  Portfolio 
and  Value  Portfolio;  and  (3)  VIT  and  its 
Fixed  Income  Portfolio,  International 
Equity  Portfolio,  U.S.  Equity  Portfolio, 
and  Money  Market  Portfolio  as  recited 
in  the  current  registration  statements 
and  reports  filed  under  the  1940  Act 

11.  Applicants  submit  that  the 
proposed  substitutions  are  consistent 
with  the  general  purposes  of  the  1940 
Act.  The  proposed  transactions  do  not 
present  any  of  the  conditions  or  abuses 
that  the  1940  Act  was  designed  to 
prevent. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
simunarized  above,  the  terms  of  the 
proposed  substitutions  and  related 
transactions  meet  the  standards  set  forth 
in  Sections  26(b)  and  17(b)  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  97-30572  Filwl  11-20-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3&-26778] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
(•'Act") 

November  14, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  recyiest  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  8, 1997,  to  the  Secretary, 
Seciuities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
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request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

GPU.  Inc..  e<  al.  (70-7926) 

GPU,  Inc.  ("GPU"),  100  Interpace 
Parkway,  Parsippany,  New  Jersey  07054, 
a  registered  holding  company,  and 
Jersey  Central  Power  &  Light  Company 
("JCP4L"),  Metropolitan  Edison 
Company  ("Met-Ed"),  and  Pennsylvania 
Electric  Company  ("Penelec"),  2800 
Pottsville  Pike,  Reading.  Pennsylvania 
19640,  each  an  electric  public  utility 
subsidiary  of  GPU,  have  filed  a  post- 
efiiective  amendment  to  their  declaration 
under  sections  6(a).  7,  32  and  33  of  the 
Act  and  rules  53  and  54  under  the  AcL 

By  order  dated  October  26,  1994 
(HCAR  No.  26150)  ("Order")  and 
supplemental  order  dated  July  17,  1996 
(HCAR  No.  26544)  ("Supplemental 
Order"),  the  Commission,  among  other 
things,  authorized,  through  December 
31. 1997:  (1)  GPU,  JCP&L,  Met-Ed,  and 
Penelec  ("Declarants")  to  issue,  sell  and 
renew  their  respective  unsecured 
promissory  notes  ("Unsecured 
Promissory  Notes"),  maturing  not  more 
than  nine  months  after  issuance,  to 
various  commercial  banks  under  loan 
participation  arrangements  and  informal 
lines  of  credit  ("Lines  of  Credit")  in 
amounts  up  to  the  limitations  on  short- 
term  indebtedness  contained  in  their 
respective  charters  ("Charter  Limits") 
and.  in  the  case  of  GPU.  up  to  S250 
million;  (2)  JCP&L,  Met-Ed  and  Penelec 
to  issue  and  sell  their  unsecured  short- 
term  promissory  notes  as  commercial 
paper  ("Commercial  Paper")  in  amounts 
up  to  their  Charter  Limits;  and  (3)  the 
Declarants  to  issue,  sell  and  renew 
unsecured  promissory  notes  to  lenders 
other  than  commercial  banks,  insurance 
companies  or  similar  institutions 
("Other  Short-Term  Debt")  in  amounts 
up  to  their  Charter  Limits  and.  in  the 
case  of  GPU,  up  to  S250  million. 
Borro%vings  under  Lines  of  Credit. 
Commercial  Paper  and  Other  Short- 
Term  Debt  are  collectives^  referred  to  as 
"Short-Term  Borrowings." 

Declarants  request  that  the  period 
during  which  they  may  issue,  sell  and 
renew  Short-Term  Borrowings  be 
extended  to  December  31,  2000.  In  all 
other  respects,  the  transactions  remain 
as  described  in  the  Order  and  the 
Supplemental  Order. 

The  proceeds  from  the  borrowings 
will  be  used  by  the  Declarants  to  finance 


their  businesses,  including,  in  the  case 
of  GPU.  to  finance  the  acquisition  of 
exempt  wholesale  generators,  as  defined 
in  section  32  of  the  Act.  and  foreign 
utility  companies,  as  defined  in  section 
33  of  the  Act. 

Central  and  Soudi  West  Corporation,  et 
al.  (70-9107) 

Central  and  South  West  Corporation 
("CSW").  1616  Woodall  Rodgers 
Freeway,  Dallas,  Texas  75202,  a 
registered  holding  company,  and  its 
electric  public-utility  subsidiary 
companies.  Central  Power  and  Light 
Company  ("CPL").  539  North 
Carancahua  Street,  Corpus  Christi. 
Texas  78401-2802,  Public  Service 
Company  of  Oklahoma  ("PSO"),  212 
East  Sixth  Street.  Tulsa,  Oklahoma 
74119-1212.  Southwestern  Electric 
Power  Company  ("SWEPCO").  428 
Travis  Street,  Shreveport,  Louisiana 
71156-0001.  and  West  Texas  Utilities 
Company  ("WTU").  301  Cypress  Street, 
Abilene.  Texas  79601-5820.  and  Central 
and  South  West  Services,  Inc.  ("CSW 
Services").  1616  Woodall  Rodgers 
Freeway.  Dallas.  Texas  75202.  a  service 
company  subsidiary  of  CSW  (all 
companies  collectively,  "Applicants") 
have  filed  an  application-declaration 
("Application")  under  sections  6(a),  7, 
9(a).  10. 12(b)  and  12(e)  of  the  Act  and 
rules  43.  45,  54.  62  and  65  under  the 
Act. 

The  Applicants  seek  authorization  to 
engage  in  various  financing  and  related 
transactions  ("Financing  Plan"), 
effective  through  December  31.  2002 
("Authorization  Period").  As  described 
more  fully  below,  the  Applicants  seek 
authority  for  (i)  External  financings  by 
CPL.  PSO.  SWEPCO.  WTU  and  CSW 
Services  ("Subsidiaries")  and  CSW;  (ii) 
CSW  to  acquire  common  stock  from  the 
Subsidiaries;  (iii)  the  Subsidiaries  to 
repurchase  their  common  stock  from 
CSW;  (iv)  credit  enhancement  for  their 
securities,  including  guarantees;  (v)  the 
Subsidiaries  to  guarantee  the  securities 
of  their  subsidiary  financing  entities; 
(vi)  CSW  and  the  Subsidiaries  to 
repurchase  their  securities  by  means  of 
tender  offers;  (vii)  the  issuance  of  other 
types  of  securities  not  exempt  under 
rules  45  and  52;  (viii)  the  Subsidiaries 
to  organize  new  entities  for  facilitating 
certain  types  of  financings  and  for  the 
financing  entities  to  issue  seciuities  to 
third  parties;  and  (ix)  increasing  their 
authorized  capital,  amending  their 
articles  of  incorporation,  and  soliciting 
proxies  through  a  proxy  statement 
requesting  shareholder  approval  of  any 
amendment  to  their  articles  of 
incorporation,  subject  to  a  reservation  of 
Jurisdiction  pending  completion  of  the 
record.  The  Applicants  request 


authority  to  engage  in  financing 
transactions  for  which  the  specific  terms 
and  conditions  are  not  currently  known, 
subject  to  certain  conditions  concerning 
the  financial  condition  of  the 
Applicants. 

Financings  by  each  Applicant  will  be 
subject  to  the  following  limitations:  (i) 
The  issuance  of  common  stock  by  CSW 
will  not  exceed  $250  million;  (ii) 
external  financings  by  the  Subsidiaries, 
other  than  the  refunding  of  outstanding 
securities  which  will  not  be  limited, 
will  not  exceed  the  following  amounts — 
(a)  CPL-$500  million,  (b)  PSO-$250 
million,  (c)  SWEPCO-S300  million,  (d) 
WTU-$150  million,  and  (e)  CSW 
Services-$100  million;  (iii)  the  issuance 
of  conunon  stock  by  the  Subsidiaries  to 
CSW  will  not  exceed  the  following 
amounts — (a)  CPO-$200  million,  (b) 
PSO-$100  million,  (c)  SWEPCO-$100 
million,  and  (d)  WTU-$50  million;  (iv) 
repurchases  by  the  Subsidiaries  of  their 
common  stock  from  CSW  will  not 
exceed  the  following  amounts — (a)  CPL- 
$1  billion,  (b)  PSO-$150  million,  (c) 
SWEPCO-$200  million,  and  (d)  WTU- 
$100  million;  and  (v)  credit 
enhancement  and  guarantees  will  only 
be  provided  in  connection  with  a 
financing  that  satisfies  the  requirements 
set  forth  in  an  order  authorizing  this 
Application. 

I.  External  Financings  by  CSW 

CSW  requests  authorization  to  issue 
common  stock,  including  issuances  of 
common  stock  upon  the  exercise  of 
convertible  debt  or  pursuant  to  rights, 
options,  warrants  and  similar  securities. 
CSW  also  requests  authorization  to 
purchase  common  stock  from  the 
Subsidiaries  and  to  sell  common  stock 
back  to  the  Subsidiaries.  The  only 
financing  authority  requested  by  CSW 
in  the  Application  is  to  issue  common 
stock. 

CSW  seeks  authority  to  issue  common 
stock  in  any  of  the  following  ways:  (i) 
Through  underwriters  or  dealers;  (ii) 
directly  to  a  limited  number  of 
purchasers  or  to  a  single  purchaser,  or 
(iii)  through  agents  or  dealers.  If 
underwriters  are  used  in  the  sale  of  the 
securities,  these  securities  will  be 
acquired  by  the  underwriters  for  their 
own  account  and  may  be  resold  from 
time  to  time  in  one  or  more  transactions, 
including  negotiated  tnmsactions,  at  a 
fixed  public  offering  price  or  at  varying 
prices  determined  at  the  time  of  sale. 
The  securities  may  be  offered  to  the 
public  either  through  underwriting 
syndicates  (which  may  be  represented 
by  managing  underwriters)  or  directly 
by  one  or  more  underwriters  acting 
alone.  The  securities  may  be  sold 
directly  by  CSW  or  through  agents 
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designated  from  time  to  time.  If  dealers 
are  used  in  the  sale  of  any  securities, 
these  securities  will  be  sold  to  the 
dealers  as  principal.  Any  dealers  may 
then  resell  these  securities  to  the  public 
at  varying  prices  to  be  determined  by 
the  dealer  at  the  time  of  resde. 

If  the  common  stock  is  being  sold  by 
CSW  in  an  underwritten  offering,  CSW 
may  grant  the  underwriters  a  "green 
shoe"  option  permitting  the  purchase 
from  CSW  of  additional  equity 
securities  (an  additional  15%  under 
present  guidelines)  at  the  same  price  as 
the  original  equity  securities  then  being 
offered,  solely  for  the  purpose  of 
covering  over-allotments. 

2.  External  Financing  by  the 
Subsidiaries 

The  Subsidiaries  seek  authority  to 
obtain  funds  externally  through:  sales 
for  preferred  stock,  including  the  sale  of 
tax-advantaged  preferred  securities; 
short-term  debt  financing;  long-term 
debt  financing,  such  as  first  mortgage 
bonds,  pollution  control  revenue  bonds, 
notes  (secured  and  unsecured)  and 
debmtiu^s;  medium-term  notes;  other 
fcHins  of  indebtedness;  and  borrowings 
under  credit  agreements  ("Credit 
Agreements").  The  Subsidiaries  also 
request  authorization  to  issue  common 
stock  to  CSW. 

The  Subsidiaries  propose  to  borrow 
from  banks  or  other  lending  institutions 
from  time  to  time  through  the  end  of  the 
Authorization  Period.  The  borrowings 
will  be  evidenced  by  promissory  notes 
issued  to  the  lender,  to  be  dated  as  of 
the  date  of  the  first  borrowing,  with 
each  borrowing  maturing  in  not  more 
than  50  years.  Notes  may  or  many  not 
be  prepayable,  in  whole  or  in  part,  with 
or  without  a  premium  in  the  event  of 
prepayment. 

Tne  Subsidiaries  seek  authority  to 
issue  external  financing  in  any  of  the 
following  ways:  (i)  Through 
underwriters  or  dealers;  (ii)  directly  to 
a  limited  number  of  purchasers  or  to  a 
single  purchaser,  or  (iii)  through  agents 
or  dealers.  If  underwriters  are  used  in 
the  sale  of  the  securities,  these  securities 
will  be  acquired  by  the  underwriters  for 
their  own  accoimt  and  may  be  resold 
bom  time  to  time  in  one  or  more 
transactions,  including  negotiated 
transactions,  at  a  fixed  public  offering 
price  or  at  varying  prices  determined  at 
the  time  of  sale.  Tlie  securities  may  be 
offered  to  the  public  either  through 
underwriting  syndicates  (which  may  be 
represented  by  managing  underwriters) 
or  directly  by  one  or  more  underwriters 
actings  alone.  The  securities  may  be  sold 
direcdy  by  the  Subsidiaries  or  through 
agents  designated  from  time  to  time.  If 
dealers  are  used  in  the  sale  of  any 
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securities,  these  securities  will  be  sold 
to  the  dealers  as  principal.  Any  dealers 
may  then  resell  these  securities  to  the 
public  at  varying  prices  to  be 
determined  by  the  dealer  at  the  time  of 
resale. 

If  debt  seciu-ities  are  being  sold,  they 
may  be  sold  under  "delayed  delivery 
contracts"  which  permit  the 
underwriters  to  locate  buyers  who  will 
agree  to  buy  the  debt  at  the  same  price 
but  at  a  later  date  than  the  date  of  the 
closing  of  the  sale  to  the  underwriters. 
Debt  securities  may  also  be  sold  through 
the  use  of  medium-term  note  and 
similar  programs,  including  in 
transactions  covered  by  the  rule  144A 
imder  the  Securities  Act  of  1933. 
Pollution  control  revenue  bonds  may  be 
sold  either  currently  or  in  forward 
refunding  where  the  price  of  the 
securities  is  established  currently  for 
delivery  at  a  future  date. 

3.  Acquisition  of  Securities 

CSW  requests  authorization  to 
purchase  common  stock  from  the 
Subsidiaries.  In  addition,  the 
Subsidiaries  request  authorization  to 
repurchase  their  common  stock  bom 
CSW. 

4.  Credit  Enhancement 

Applicants  may  obtain  credit 
enhancement  for  the  securities  covered 
by  this  Application,  which  could 
include  insurance,  a  letter  of  credit  or  a 
liquidity  facility.  The  Applicants 
anticipate  they  may  be  required  to 
provide  credit  enhancement  if  they  were 
to  issue  floating  rate  seciuities,  whereas 
credit  enhancement  would  be  a  purely 
economic  decision  for  fixed  rate 
securities.  The  Applicants  anticipate 
that  even  though  they  would  be 
required  to  pay  a  premium  or  fee  to 
obtain  the  credit  enhancement,  they 
would  realize  a  net  benefit  through  a 
reduced  interest  rate  on  the  new 
securities.  Applicants  will  obtain  credit 
enhancement  only  if  it  is  economically 
beneficial  to  do  so. 

If  insurance  is  obtained,  the 
Applicants  may  be  required  to  enter  into 
an  agreement  with  the  insurer  and  an 
escrow  agent  under  which  the 
Applicants  would  be  obligated  to  make 
payments  of  certain  amounts  into  an 
escrow  fund  upon  a  failure  to  maintain 
certain  financial  ratios  and  on  the 
occurrence  of  certain  other  events. 
Amounts  held  in  an  escrow  fund  would 
be  payable  to  the  insurer  as  an 
indemnity  for  any  amoimts  paid  by  the 
insurer  for  principal  or  interest  on  the 
new  securities. 


5.  Financing  Entities 

The  Subsidiaries  seek  authority  to 
organize  new  corporations,  trusts, 
partnership  or  other  entities  to  be 
created  for  the  purpose  of  facilitating 
certain  types  of  financing  such  as  the 
issuance  of  tax  advantaged  preferred 
securities.  The  financing  entities  may 
issue  these  securities  to  third  parties.  In 
addition,  authority  is  requested  for  (i) 
the  Subsidiaries'  issuance  of  debentures 
or  other  evidences  of  indebtedness  to  a 
financing  entity  in  return  for  the 
proceeds  of  the  financing  and  (ii)  the 
acquisition  by  a  Subsidiary  of  voting 
interests  or  equity  securities  issued  by 
the  financing  entity  to  establish  the 
Subsidiary's  ownership  of  the  financing 
entity  (the  equity  jxirtion  of  the  entity 
generally  being  created  through  a  capital 
contribution  or  the  purchase  of  equity 
securities,  such  as  shares  of  stock  or 
partnership  interests,  involving  an 
amount  usually  ranging  from  1  to  25 
percent  of  the  capitalization  of  the 
financing  entity).  The  Subsidiaries  also 
request  authorization  to  enter  into 
expense  agreements  with  their 
respective  financing  entities,  under 
which  they  would  agree  to  pay  all 
expenses  of  the  financing  entity. 

6.  Guarantees 

Aside  bom  any  guaranty  provided  by 
any  instrument  acquired  and/or  issued 
for  credit  enhancement,  the  Subsidiaries 
may  also  guarantee  (i)  payment  of 
interest,  dividends  or  distributions  on 
the  securities  issued  by  their  subsidiary 
financing  entities  if  and  to  the  extent 
these  financing  entities  declare 
dividends  or  distributions  or  pay 
interest  out  of  funds  legally  available 
therefor;  (ii)  payments  to  the  holders  of 
the  securities  issued  by  financing 
entities  of  amounts  due  upon 
liquidation  of  these  financing  entities  or 
redemption  of  their  securities:  and  (iii) 
certain  additional  amounts  that  may  be 
payable  on  these  securities. 

7.  Refinanancings/Tender  Offers 

In  connection  with  any  refinancing  by 
CSW  or  a  Subsidiary  under  an  order  in 
this  filing,  CSW  and  the  Subsidiaries 
may  determine  to  acquire  outstanding 
securities  ("Outstanding  Securities") 
through  tender  offers  to  the  holders  of 
the  Outstanding  Securities.  Tender 
offers  may  be  conditioned  upon  receipt 
of  a  certain  percent^e  of  the 
Outstanding  Securities.  The  tender  offer 
price  would  be  based  on  a  number  of 
bctors,  including  the  coupon  rate  of  the 
Outstanding  Securities,  the  date  of 
expiration  of  the  refunding  protection  of 
the  Outstanding  Securities,  the  date  of 
expiration  of  the  refunding  protection  of 
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the  Outstanding  Securities,  the 
redemption  price  on  the  expiration  date 
and  the  then  current  market  rates  for 
similar  securities,  all  of  which  are 
relevant  to  the  decision  of  an  informed 
holder  as  to  whether  to  hold  or  sell 
Outstanding  Securities.  Holders  of 
Outstanding  Securities  may  be  offered  a 
fixed  price  for  their  Outstanding 
Securities,  or  the  tender  offer  may  be  a 
"fixed  spread"  offer  where  the 
Applicants  will  offer  a  price  based  upon 
a  fixed  spread  over  comparable  U.S. 
Treasury  securities.  Any  tender  offer 
will  be  conducted  in  accordance  with 
standard  market  practice,  i.e.,  the  length 
of  time  the  offer  will  be  held  open,  the 
method  of  solicitation,  etc.,  at  the  time 
of  the  tender  offer. 

The  Applicants  would,  in  connection 
with  any  tender  offer,  retain  one  or  more 
investment  banlung  firms  experienced 
in  these  matters  to  act  as  tender  agent 
and  dealer-manager.  The  dealer- 
manager  will  act  as  the  Applicants' 
agent  in  disseminating  the  tender  offer 
and  receiving  responses  thereto.  As  a 
defder-manager,  the  investment  banking 
firm  will  not  itself  become  obligated  to 
purchase  or  sell  any  of  the  Outstanding 
Securities.  The  dealer-manager's  fee  will 
be  determined  following  negotiation 
and  investigation  of  foes  in  similar 
transactions  and  will  include  reasonable 
out-of-pocket  expenses  and  attorney's 
fees.  It  is  expected  that  the  Applicants 
will  be  required,  as  is  customary,  to 
indemnify  the  dealer-manager  for    - 
certain  liabilities.  The  Applicants  may 
also  retain  a  depositary  to  hold  the 
tendered  Outstanding  Securities 
pending  the  purchase  thereof  and/or  an 
information  agent  to  assist  in  the  tender 
offer. 

8.  CXher  Securities 

The  Applicants  also  propose  to  issue 
other  types  of  securities  within  the 
parameters  of  this  Application  during 
the  period  ending  December  31,  2002. 
The  Applicants  request  that  the 
Conmiission  reserve  jurisdiction  over 
the  issuance  of  additional  types  of 
securities.  The  Applicants  also 
undertake  to  file  a  post-effective 
amendment  in  this  proceeding  which 
will  describe  the  general  terms  of  each 
security  and  request  a  supplemental 
order  of  the  Commission  authorizing 
their  issuance.  The  Applicants  request 
that  each  supplemental  order  be  issued 
by  the  Commission  without  further 
public  notice. 

9.  Charter  Amendments 

The  Applicants  propose  that  they  be 
allowed  to  (i)  increase  their  authorized 
capital  as  deemed  necessary  and 
apivopriate  by  CSW  for  proper 


corporate  purposes,  (ii)  amend  their 
articles  of  incorporation,  and  (iii)  solicit 
proxies  through  a  proxy  statement,  filed 
under  and  meeting  the  standards  of  the 
Securities  Exchange  Act  of  1934. 
requesting  shareholder  approval  of  any 
amendment  to  their  articles  of 
incorporation. 

Proxy  solicitation  material  relating  to 
amendments  to  the  articles  of 
incorporation  will  meet  the 
requirements  of  Schedide  14A  imder  the 
Securities  Exchange  Act  of  1934.  and 
will,  to  the  extent  required,  be  reviewed 
for  compliance  with  this  regulation  by 
the  Commission  before  the  proxy 
material  is  sent  to  shareholders.  The 
Applicants  request  reservation  of 
jurisdiction  over  any  order  to  solicit 
proxies  and  the  implementation  of 
amendments  to  the  articles  of 
incorporation  pending  completion  of 
the  record.  The  Applicants  further 
request  that  any  supplemental  order 
authorizing  amendments  to  the  articles 
of  incorporation  be  issued  by  the 
Commission  without  further  public 
notice. 

The  authorization  requested  by  the 
Applicants  will  be  subject  to  the 
following  conditions:  (i)  For  financings 
at  the  Subsidiary  level  only,  the 
Subsidiaries  seeking  to  issue  securities 
or  enter  into  Credit  Agreements  will 
maintain  long-term  debt  ratings  which 
are  investment  grade  as  established  by 
a  nationally  recognized  statistical  rating 
organization  (as  this  term  is  used  in  rule 
15c3-l(c)(2)(vi)(F)  under  the  1934  Act): 
(ii)  the  effective  cost  of  money  on  debt 
securities  will  not  exceed  the  greater  of 
(a)  300  basis  points  over  comparable 
term  U.S.  Treasury  securities,  or  (b)  a 
gross  spread  over  comparable  term  U.S. 
Treasury  securities  which  is  consistent 
with  comparable  investment  grade 
securities;  (iii)  the  effective  cost  of 
money  for  borrowings  under  Credit 
Agreements  will  not  exceed  the  greater 
of  (a)  the  prime  rate  plus  300  basis 
points,  or  (b)  the  rate  of  interest  for 
compfu^ble  investment  grade  credits 
prevailing  in  the  market  on  the  date  of 
borrowing;  (iv)  the  effective  cost  of 
money  on  preferred  stock  and  other 
fixed  income  oriented  securities  will  not 
exceed  the  greater  of  (a)  500  basis  points 
over  30  year  term  U.S.  Treasury 
securities,  or  (b)  a  gross  spread  over  30 
year  term  U.S.  Treasury  securities 
which  is  consistent  with  comparable 
investment  grade  securities;  (v)  the 
underwriting  fees,  commissions,  or 
other  similar  expenses  paid  in 
connection  with  the  issue,  sale  or 
distribution  of  a  security  under  an  order 
for  this  filing  will  not  exceed  5%  of  the 
principal  or  total  amount  of  the 
financing;  (vi)  the  aggregate  amount  of 


outstanding  external  financing,  other 
than  the  refunding  of  outstanding 
securities  which  will  not  be  limited, 
will  not  exceed  S2  billion;  and  (vii) 
proceeds  of  the  proposed  financing  may 
not  be  used  to  invest  in  an  exempt 
wholesale  generator,  as  defined  under 
section  32  of  the  Act,  or  a  foreign  utility 
company,  as  defined  under  section  33  of 
the  Act.  Any  deviation  firom  these 
conditions  would  require  further 
Commission  approval. 

The  Applicants  request  authorization 
to  deviate  from  the  Commission's 
Statement  of  Policy  Regarding  First 
Mortgage  Bonds,  HCAR  No.  13105  (Feb. 
16,  1956).  as  amended  by  HCAR  No. 
16369  (May  8. 1969),  and  Statement  of 
Policy  Regarding  Preferred  Stock,  HCAR 
No.  13106  (Feb.  16.  1956),  as  amended 
by  HCAR  No.  16758  (June  22, 1970),  as 
applicable,  where  they  apply  to  the 
proposed  financings. 

The  Applicants  are  proposing  that  the 
authorization  to  engage  in  external 
financing  requested  in  this  filing 
supersede  all  relevant  prior 
authorizations  (the  "Prior 
Authorizations").'  If  this  proposal  is 
approved,  the  Applicants  would  engage 
in  long-term  financing  in  the  context  of 
their  needs  and  financial  market 
conditions  at  the  time  of  issuance, 
subject  to  the  terms  and  conditions  set 
forth  in  this  notice  and  in  any  order  in 
this  file,  and  without  reference  to  the 
terms  and  restrictions  set  forth  in  the 
Prior  Authorizations.  Any  long-term 
debt  or  other  security  would  have  the 
designations,  aggregate  principal 
amount,  maturity,  interest  rate(s)  or 
methods  of  determining  the  same, 
interest  payment  terms,  redemption 
provisions,  non-refunding  provisions, 
sinking  fund  terms,  conversion  or  put 
terms  and  other  terms  and  conditions  as 
the  Applicants  may  at  the  time  of 
issuance  determine,  unless  this 
Application  specifically  provides 
otherwise. 

New  England  Electric  Syatem  (70-9109) 

New  England  Electric  System 
("NEES"),  25  Research  Drive, 
Westborough,  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  rule  54  under  the  Act 

NEES  requests  authority  through 
December  31,  2002  to  issue  short-term 
notes  to  banks  ("Notes")  and/or 
commercial  paper  to  dealers  ("CP")  up 


>  Holdii^  Co.  Act  Release  Nos.  26703  (Apr.  10. 
1997).  26S48  (July  30.  1996),  26531  (June  12.  1996). 
26390  (Oct.  13.  1995).  26340  (July  26.  1995).  26309 
(June  15, 1995),  26045  (May  2.  1994).  29019  (Apr. 
6,  1994).  and  25928  (Nov.  19. 1993). 
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to  an  aggregate  amoimt  of  $500  million 
outstanding  at  any  one  time.^ 

NEES  proposes  to  enter  into  a  credit 
agreement  ("Credit  Agreement")  with 
Merrill  Lynch  Capital  Corporation 
("MLCC").  as  arranger  and  syndication 
agent.  The  Credit  Agreement  provides 
for  a  revolving  facility  of  $500  million 
which  reduces  to  $400  million  after 
three  years  and  to  $300  million  after 
four  years.  Under  the  Credit  Agreement. 
NEES  would  borrow  at  one  of  three 
types  of  interest  rates.^  Under  the  Credit 
Agreement.  NEES  is  required  to  pay  a 
facility  fee  quarterly  in  arrears  to  each 
bank  that  makes  a  commitment  to  loan 
funds  to  NEES.* 

NEES  also  proposes  to  make 
arrangements  with  certain  banks  for 
short-term  lines  of  credit,  for  various 
purposes,  to  be  evidenced  by  notes 
payable  maturing  in  less  than  one  year 
from  the  date  of  issuance,  and  at  rates 
that  will  not  exceed  on  a  daily  basis  the 
greater  of  the  bank's  base  or  prime 
lending  rate,  or  the  rate  published  daily 
as  the  high  federal  funds  published  in 
the  Wall  Street  Journal. 

NEES  also  proposes  to  issue  and  sell 
CP  directly  to  one  or  more  nationally 
recognized  commercial  paper  dealers 
["CP  Dealers")  Initially  the  CP  Dealer 
will  be  CS  First  Boston  Corporation 
and/or  Merrill  Lynch  Money  Markets 
Incorporated.  NEES  states  that  the 
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'By  Conunission  Order  dated  October  9, 1996 
(HCAR  No.  26589).  NEES  was  authorized  to  iuue 
and  sell  short-term  promissory  notes  to  banks  up  to 
a  maximum  aggregate  principal  amount  outstanding 
at  any  time  not  exceeding  $100  million.  This 
borrowing  authority  expires  Octot>er  31,  1998.  The 
authority  requested  in  this  Tiling  is  intended  to 
supersede  such  existing  authorization. 

'  1.  At  a  periodic  fixed  Eurodollar  rate  with 
maturities  of  1,  2,  3  or  6  months  at  the  then 
applicable  UBOR  plus  a  margin  (based  on  NEES" 
subsidiaries'  senior  debt  ratings),  payable  at  the  end 
of  each  interest  period  or  quarterly  for  interest 
periods  longer  than  3  months. 

2.  At  the  highest  of  the  following  base  rates:  (a) 
BankBoston  base  rate,  (b)  '/»  of  1%  per  annum 
above  the  latest  three  week  moving  average  of 
secondary  market  offering  rales  in  the  United  Stales 
for  three-month  certificates  of  deposit  of  major  U.S. 
money  market  banks  adjusted  to  the  nearest  '/*  of 

1  percent;  and  (c)  '/j  of  1%  per  annum  above  the 
federal  funds  rate.  These  would  be  payable 
quarterly  in  arrears  and  would  be  calculated  on  the 
basis  of  a  365/366  day  year. 

3.  At  a  rate  obtained  through  competitive  bids. 
NEES  may  request  competitive  bids  for  an  aggregate 
outstanding  amount  not  to  exceed  $100  million. 

'*The  annual  amount  of  the  facility  fee  is 
determined  by  multiplying  (i)  the  particular  bank's 
commitment  amount  and  (ii)  the  Applicable 
percentage  (defined  below).  The  Applicable 
Percentage  varies  between  0.065%  and  0.200%, 
depending  on  the  lowest  debt  rating  of  NEES' 
electric  utility  subsidiaries  (Massachusetts  Electric 
Company,  The  Narragansett  Electric  Company,  and 
New  England  Power  Company  ("NEP")  senior 
secured  debt.  If  NEP  does  not  have  secured  debt, 
then  the  rating  for  its  senior  debt  will  apply.  Based 
on  current  ratings,  the  Applicable  percentage  would 
be  0.105%. 


commercial  paper  so  issued  and  sold 
will  be  in  the  form  of  unsecured 
promissory  notes  having  varying 
maturities  of  not  in  excess  of  270  days, 
with  no  payment  rights  until  maturity. 
The  CP  will  be  in  denominations  of  not 
less  than  $50,000,  and  will  be  at  an 
interest  rate  generally  not  exceeding  the 
base  lending  rate  at  BankBoston.* 
NEES  states  that  it  may  use  the 
proceeds  firom  the  authorized 
transactions,  subject  to  meeting  margin 
requirements,  to  facilitate  a  share  buy 
back  of  its  subsidiaries'  shares  (not  to 
exceed  five  million  shares)  after  their 
anticipated  sale  of  their  non-nuclear 
generation  business  to  U.S.  Generating 
Company  in  the  near  future.  In  addition, 
NEES  states  that  it  may  need  to  make 
investments  in  anticipation  of  receipt  of 
the  sale  proceeds  in  order  prudently  to 
re-deploy  funds  obtained  through  the 
sale.  NEES  further  states  that  it  may  also 
need  to  use  such  proceeds  to  make 
contributions  to  NEP,  pending 
consummation  of  the  sale.  NEES  also 
plans  to  use  proceeds  for  other  general 
corporate  purposes. 

NGE  Resources,  Inc.  (70-9111) 

NGE  Resources,  Inc.  ("NGE").  a  New 
York  corporation  not  currently  subject 
to  the  Act,  located  at  One  Commerce 
Plaza,  Suite  2006 A,  Albany,  New  York 
12260,  has  filed  an  application  under 
sections  3(a)(1).  9(a)(2)  and  10  of  the 
Act. 

NGE  is  a  subsidiary  of  New  York  State 
Electric  &  Gas  Corporation  ("NYSEG"). 
a  public  utility  company^so  not 
currently  subject  to  the  Act.  NYSEG  is 
engaged  In  generating,  purchasing, 
transmitting  and  distributing  electricity, 
and  purchasing,  transporting  and 
distributing  natural  gas  in  the  central, 
eastern  and  western  parts  of  the  state  of 
New  York.6 


'NEES  states,  however,  that  the  effective  interest 
cost  of  such  paper  is  based  on  the  supply  of,  and 
demand  for,  that  and  similar  paper  at  the  time  of 
sale.  Specifically,  NEES  notes  that  on  several 
previous  occasions  short-term  money  markets  have 
become  very  volatile  during  brief  periods  of 
extraordinary  demand,  and  the  interest  costs  of 
commercial  paper  have  exceeded  bank  base  rates. 
Because  such  volatile  market  conditions  usually 
exist  for  brief  periods,  it  is  not  anticipated  that  any 
sale  of  commercial  paper  with  interest  costs  in 
excess  of  bank  base  rates  would  have  a  significant 
marginal  impact  on  the  annual  interest  coat  of 
NEES  Therefore.  NEES  stales  that  while  it 
anticipates  thai  the  effective  annual  cost  of 
borrowing  through  commercial  paper  %vill  not 
exceed  the  annual  base  rate  borrowing  &x>m  ■ 
BankBoston,  in  order  to  obtain  maximum  flexibility 
during  the  periods  described  above,  it  may  issue 
commercial  paper  with  a  maturity  of  not  more  than 
90  days  with  an  effective  cost  in  excess  of  the  then- 
existing  lending  rate. 

•In  addition,  NYSEG  has  two  direct  nonutility 
subsidiaries.  These  are  Somerset  Railroad 
Corporation,  which  owns  a  rail  line  used  to 
transport  coal  and  other  materials  to  ooa  of 


In  summary,  NGE  seeks  authority  to 
acquire  all  of  the  outstanding  common 
stock  of  NYSEG  and  of  a  wholly  owned 
subsidiary  of  NYSEG  ("Genco") 
organized  to  own  all  or  a  part  of 
NYSEG 's  coal-fired  generating  assets 
("Generation  Assets").  In  addition,  NGE 
seeks  an  order  under  section  3(a)(1)  of 
the  Act  exempting  NGE  fitjm  all 
provisions  of  the  Act.  except  section 
9(a)(2). 

On  May  20,  1996  the  New  York  Public 
Service  Commission  ("PSC")  issued  an 
order  establishing  certain  electricity 
industry  restructuring  goals  for  the  state 
of  New  YorL  In  response,  NTSEG  filed 
a  petition  on  December  19,  1996  with 
the  PSC  requesting  authority  to  form  a 
holding  company  over  NYSEG  and  to 
separate  the  Generating  Assets  from  its 
other  businesses  regulated  by  the  PSC. 
Under  a  proposed  plan  of  exchange, 
all  outstanding  NGE  common  stock  will 
be  canceled  and  all  of  the  NYSEG 
common  stock  will  be  exchanged  on  a 
share-for-share  basis  for  NGE  common 
stock  ("Share  Exchange"),  subject  to 
appraisal  rights.  Each  person  who 
ovimed  NYSEG  common  stock 
immediately  prior  to  the  Share 
Exchange  (other  than  those  who 
exercise  their  appraisal  rights)  will 
immediately  after  the  Share  Exchange 
ovtm  a  corresponding  nimiber  of  shares 
and  percentage  of  the  outstanding  NGE 
common  stock.  In  addition,  NGE  will 
own  all  of  the  outstanding  shares  of 
NYSEG  Common  Stock.^ 

NGE  also  seeks  authority  to  acquire 
all  of  the  outstanding  common  stock  of 
Genco,  which  will  become  an  electric 
utility  company  as  a  consequence  of  the 
transfer  to  it  of  the  Generation  Assets  by 
NYSEG.  NYSEG  may  temporarily 
become  a  holding  company  imder  the 
Act  if  the  Generation  Assets  are 
transferred  to  Genco  prior  to  the 
acquisition  of  Genco  by  NGE.  In  this 
case,  NYSEG  will  claim  an  exemption 
form  the  Act  under  sections  3(a)(1)  or 
3(a)(2)  of  the  Act. 

"The  Share  Exchange  will  not  afiiact 
shares  of  NYSEG's  Serial  Preferred 
Stock  ("NYSEG  Preferred  Stock"), 
which  will  remain  securities  of  NYSEG 
after  the  Share  Exchange.  Those  shares 
of  NYSEG  Preferred  Stock  that  were 


NYSEG's  generating  plants,  and  NGE  Enterprises, 
Inc.  ("Enterprises").  Enterprises  owns  interests  in 
various  companies  engaged  in  power  marketing, 
environmental  and  conservation  engineering  and 
consulting,  energy-related  financial  services,  energy 
usage  information  services,  demand-side 
maiugement  services,  utility-related  software 
development,  and  energy  management  services. 

'  Following  the  consummation  of  the  proposed 
transactions,  one  of  NYSEG's  two  direct  nonutility 
subsidiaries,  Somerset  Railroad  Corporation,  will  be 
a  direct  subsidiary  of  Genco  and  the  other,  NGE 
Enterprises,  Inc..  will  be  a  direct  subaidiary  of  NGE. 
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issued  and  outstanding  immediately 
prior  to  the  Share  Exchange  will  have 
the  same  preferences,  designations, 
relative  rights,  privileges  and  p>owers. 
and  will  be  subject  to  the  same 
restrictions,  limitations  and 
qualifications,  as  were  applicable  prior 
to  the  Share  Exchange.  Other  than  the 
release  of  the  Generation  Assets  from 
the  lien  of  NYSEC's  first  mortgage  bond 
indenture,  the  proposed  transactions 
will  not  result  in  any  change  in  the 
outstanding  indebtedness  of  NYSEG, 
which  will  continue  to  be  obligations  of 
NYSEG  after  the  Share  Exchanee. 

NGE  asserts  that  it  will  satis^  the 
requirements  for  an  exemption  under 
section  3(a)(1).  It  states  that  it.  NYSEG 
and  Genco  are  organized  and  carry  on 
their  business  substantially  in  New  York 
State. 

Monongahela  Power  Company,  et  aL 
(70-9115) 

Monongahela  Power  Com(>any 
("Monongiahela").  1310  Fairmont 
Avenue.  Fairmont,  West  Virginia  26554, 
The  Potomac  Edison  Company 
("Potomac  Edison"),  10435  Downsville 
Pike,  Hagerstown,  Maryland  21740.  and 
West  Penn  Power  Company  ("West 
Penn"),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601,  each 
an  electric  utility  subsidiary  of 
Allegheny  Energy,  Inc.,  a  registered 
holding  company,  have  filed  a 
declaration  under  sections  6(a)  and  7  of 
the  Act  and  rule  54  under  the  Act. 

Monongahela.  Potomac  Edison,  and 
West  Penn  ("Declarants")  propose  to 
enter  into  an  agreement  with  The 
County  Commission  of  Pleasants 
County,  West  Virginia  ("County 
Commission")  under  which,  through 
December  31.  2002,  Declarants  will 
issue  notes  to  support  the 
contemporaneous  issuance  of  pollution 
control  revenue  bonds  by  the  County 
Commission. 

The  County  Commission  proposes  to 
issue  $92.5  million  aggregate  principal 
amount  in  three  new  series  of  long-term 
bonds  ("Series  D  Bonds").  The  proceeds 
from  the  Series  D  Bonds  will  be  used  to 
refund  the  County  Commission's  Series 
A  Bonds  presentiy  outstanding.  The 
Series  A  Bonds  were  issued  for  the  tax 
exempt  financing  of  certain  air  and 
water  pollution  control  equipment  and 
facilities  at  the  Declarants'  Pleasants 
Power  Station  located  in  Pleasants 
County,  West  Virginia. 

The  Series  D  Bonds  will  be  issued 
under  a  supplemental  trust  indenture 
with  a  corporate  trustee,  approved  by 
the  Declarants,  and  sold  at  a  time, 
interest  rate,  and  price  approved  by  the 
Declarants.  The  interest  rate  for  the 
Series  D  Bonds  will  not  exceed  the 


interest  rate  of  the  corresponding  series 
of  Series  A  Bonds  presentiy 
outstanding.  The  Series  D  Bonds  will 
mature  no  later  than  the  year  2020. 

Each  Declarant  will  deliver 
concurrentiy  with  the  issuance  of  the 
Series  D  Bonds  its  non-negotiable 
Pollution  Control  Note  ("Notes") 
corresponding  to  the  Series  D  Bonds  in 
respect  of  principal  amount,  interest 
rate  and  redemption  provisions  (which 
may  include  a  special  right  of  the  bolder 
to  require  the  redemption  or  repurchase 
of  the  Series  D  Bond  at  stated  intervals) 
and  having  installments  of  principal 
corresponding  to  any  mandatory  sinking 
fund  payments  and  stated  maturities. 
The  Notes  will  be  secured  by  a  second 
lien  on  the  Facilities  and  certain  other 
properties,  under  the  Deed  of  Trust  and 
Security  Agreement  dated  November  1 , 
1977.  as  supplemented  by  a  First 
Supplement  thereto  dated  Aug\ist  1, 
1978  as  to  West  Penn  and  Potomac 
Edison  and  a  First  Supplemental  thereto 
dated  February  1,  1979  as  to 
Monongahela.  delivered  by  the 
Declarants  to  the  trustee  creating  a  ' 
mortgage  and  seciuity  interest  in  the 
Facilities  and  certain  other  propq^ 
(subject  to  the  lien  securing  each 
Declarant's  first  mortgage  bonds). 
Payment  on  the  Notes  will  be  made  to 
the  Trustee  under  the  Third 
Supplemental  Indentures  to  be  entered 
into  between  the  Declarants  and  the 
Trustee  and  will  be  applied  by  the 
Trustee  to  pay  the  maturing  principal 
and  redemption  price  of  and  interest 
and  other  costs  on  the  Series  D  Bonds 
as  the  same  become  due.  Each  E)eclarant 
also  proposes  to  pay  any  trustees'  fees 
or  other  expenses  incurred  by  the 
County  Commission. 

The  Columbia  Gas  Sjrstem,  Inc.,  et  al, 
(70-9129) 

The  Columbia  Gas  System,  Inc. 
("Columbia"),  a  registered  holding 
company,  its  service  company 
subsidiary,  Columbia  Gas  System 
Service  Corporation,  its  liquified  natiiral 
gas  subsidiary,  Colimibia  LNC 
Corporation,  its  trading  subsidiary, 
Columbia  Atiantic  Trading  Corporation, 
Columbia's  energy  services  and  *" 

marketing  subsidiaries,  Columbia 
Energy  Services  Corporation  ("Columbia 
Energy"),  Columbia  Assurance  Agency, 
Inc.,  Columbia  Energy  marketing 
Corporation,  Columbia  Power  Marketing 
Corporation,  and  Columbia  Service 
Partners,  Inc.,  all  located  at  12355 
Sumise  Valley  Drive,  Suite  300,  Reston, 
Virginia  20191-3458:  Columbia's  four 
distribution  subsidiaries,  Columbia  Gas 
of  Ohio,  Inc.,  Columbia  Gas  of 
Pennsylvania,  Inc..  Columbia  Gas  of 
Kentucky,  Inc..  Columbia  Gas  of 


Maryland,  Inc.  (collectively,  "Utility 
subsidiaries"),  and  Columbia's  service 
company  subsidiary.  Commonwealth 
Gas  Service,  Inc.,  all  located  at  200  Civic 
Center  Drive,  Columbus,  Ohio  43215; 
Columbia's  two  transmission 
subsidiaries,  Columbih  Gas 
Transmission  Corporation,  located  at 
12801  Fairlakes  Parkway,  Fairfax, 
Virginia  22030-0146,  and  Columbia 
Gulf  Transmission  Company,  located  at 
2603  Augusta,  Suite  125,  Houston. 
Texas  77057;  Columbia's  exploration 
and  production  subsidiary,  Columbia 
Natural  Resources,  hic.  ("CNR"),  CNR's 
subsidiaries,  Alamco,  Inc.,  Alamco- 
Delaware,  Inc.  and  Hawg  Hauling  & 
Disposal,  Inc.  all  located  at  900 
Pennsylvania  Avenue,  Charleston,  West 
Virginia  25302;  Columbia's  propane 
distribution  subsidiary,  Columbia 
Propane  Corporation,  located  at  9200 
Arboretimi  Parkway,  Suite  140, 
Richmond,  Virginia  23236;  Columbia's 
network  services  subsidiary,  Columbia 
Network  Services  Corporation  ("CNS") 
and  CNS'  subsidiary,  CNS  Microwave, 
Inc.,  both  located  at  1600  Dublin  Road. 
Columbus,  Ohio  43215-1082;  and 
Columbia's  other  subsidiaries,  Tristar 
Ventures  Corporation,  Tristar  Capital 
Corporation,  Tristar  Pedrick  Limited 
Corporation,  Tristar  Pedrick  General 
Corporation,  Tristar  Binghamton 
Limited  Corporation,  Tristar 
Binghamton  General  Corporation, 
Tristar  Vineland  Limited  Corporation. 
Tristar  Vineland  General  Corporation, 
Tristar  Rumford  Limited  Corporation, 
Tristar  Georgetown  Limited 
Corporation,  Tristar  Georgetown 
General  Corporation,  Tristar  Fuel  Cells 
Corporation,  TVC  Nine  Corporation. 
TVC  Ten  Corporation  and  Tristar 
System.  Inc.,  all  located  at  205  Van 
Buren.  Hemdon.  Virginia  22070 
(collectively,  the  "System"),  have  filed 
an  application-declaration  under 
sections  6,  7, 9  and  10  of  the  Act  and 
rules  53  and  54  under  the  Act. 

Columbia  requests  Commission 
approval  to  updated  and  expand  its 
existing  short-term  financing  authority. 
By  Commission  order  dated  December 
23,  1996  (HCAR  No.  26634)  (the 
"Omnibus  Financing  Order"),  Columbia 
was  authorized  to  engaged  in  a  wide 
range  of  financing  transactions  through 
December  31,  2001,  including  short- 
term  financing  in  an  amount  not  to 
exceed  $1  billion  outstanding  at  any  one 
time,  subject  to  certain  conditions  and 
parameters.  Columbia  wishes  to  expand 
the  foregoing  order  and  specifically 
requests  authorization  to  increase  the 
System's  short-term  financing  authority 
to  an  amount  not  to  exceed  $2  billion 
outstanding  at  any  one  time  through 
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December  31,  2003.  The  short-term 
financing  could  include  a  revolving 
credit  agreement,  the  issuance  of 
commercial  paper,  bid  notes  issued  to 
individual  banks,  which  are  participants 
in  the  revolving  credit  agreement,  bank 
borrowing,  or  medium-term  notes 
issued  under  its  Indenture  dated 
November  28, 1995,  between  Columbia 
and  marine  Midland  Bank,  Trustee,  as 
amended. 

Columbia  and  the  Utility  Subsidiaries 
also  request  authorization  for  the  Utility 
Subsidiaries  to  issue  to  Colimibia,  and 
for  Columbia  to  acquire  from  the  utility 
Subsidiaries,  short-term  securities 
through  December  31.  2003. 

The  authorization  Columbia  requests 
is  subject  to  the  general  conditions  for 
financing  contained  in  the  Omnibus 
Financing  Order. 

For  the  Commission,  by  the  DivisioB  of 
Investment  Management,  puistiant  to 
delegated  authority. 

Margarat  H.  MbFarUad. 

Deputy  Secretoiy. 

(PR  Doc.  97-30630  Filed  H-20-«7;  8:45  am] 
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S«H-R«giflalory  OrganiialiofM;  Notio* 
of  Rling  and  Ordar  Granting 
Accaiariad  Approvl  a>  Propoaad 
Riila  Changa  by  Iha  Boalon  Stock 
Exehanga,  Inc.  to  Extend  a  Pilot 
Program  Waiting  to  Maitiat  On-Cloaa 
Ordara 

November  14, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seoirities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  tiiereunder.z 
notice  is  hereby  given  that  on  November 
5. 1997.3  the  Boston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Exchange  has 
requested  accelerated  approval  for  the 
proposal,  as  amended.  This  order 
approves  the  Exchange's  proposal,  as 
amended,  on  an  accelerated  basis,  and 


MSU.S.C7a*(bXl)(19M). 

>17CFR240.19b-t. 

*On  Novamber  10, 1997.  the  Exdianga  gubmittad 
•n  MiMndment  to  the  filing,  clarifying  that  the 
requartad  extatwion  of  the  pilot  wm  through 
October  31. 1990.  See  letter  from  Karen  Aluiea. 
Kxrhanga  to  Mike  Walin*ka>.  Conuniaaioa.  dated 
Novambar  10. 1997  ("Amandmant  No.  1"). 


solicits  comments  fitim  interested 
persons. 

I.  Self-Regulatorjr  Organizatum's 
Statement  of  the  Tenna  of  Substance  of 
tiw  Propoaed  Rule  Chaage 

The  Exchange  is  proposing  to  extend 
its  pilot  program  for  the  handling  of 
Mari»t-on-Close  ("MOC")  orders 
through  October  31. 1998.*  The 
Exchange's  pilot  program  procedures 
mirror  the  procedures  in  place  on  the 
primary  markets,  including  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"),  in 
order  to  ensure  equal  treatment  of  MOC 
orders. 

n.  Sdr-ftagalalary  dgaaization's 
StateBMBt  af  tlw  Purpaae  of;  and 
Statutory  Bans  fiir,  die  Piopoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  aiay  be  examined  at 
the  places  specified  in  Item  m  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Begalatory  Otg/anization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1. Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  Exchange's  pilot 
program  '  for  the  handling  of  MOC 
orders  on  expiration  days,"  non- 
expiration  days,  and  when  NYSE  Rule 
80A  is  in  efifect  The  pilot  program,  as 
previously  approved  by  die 
Commission,'  mirrors  the  procedures  of 
the  primary  markets  (including  the 
NYSE)  so  that  the  Exchange  does  not 
become  a  haven  for  MOC  orders  for 
pilot  stocks  that  are  prohibited  on  the 
primary  markets,  in  this  way,  all  orders 
sent  to  the  Exchange  will  receive  equal 
treatment  to  orders  sent  to  the  primary 


*  See  Amandmant  No.  I ,  infn  note  3. 

■The  pilot  program  haa  not  been  altered  lince  iu 
initial  approi^  by  the  Oimm^ytiAn  Phone 
convanatioo  batwaan  Karan  Alulae.  Exchange  and 
lanica  Mitnick.  Commisaioo  on  Novambar  10, 1997. 
See  Ralaaae  No.  34-37478  (July  25. 1996).  61  PR 
40268  (August  1. 1996)  (approvii^  SR-BSE-96-4 
reUting  to  the  Exchange's  MOC  pUot  program). 

•The  term  "expiration  dajra"  rafats  to  both:  (1) 
the  trading  day,  uaually  the  third  Friday  of  the 
month,  when  some  stock  iadex  optioiu.  stock  index 
hitures.  and  options  on  stock  index  hitures  expire 
or  settle  concurrently  and  (2)  the  tradii^  day  on 
which  end  of  calendar  quarter  index  optiocu  expiia. 

'  See  Raiaaaa  Na  34-37478  (July  25, 1996),  61  FR 
4«26S  (Aiagual  1. 1996).  if0a  DO(8  5. 


markets.  The  term  "pilot  stocks"  refers 
to  the  list  of  stocks  designated  by  the 
NYSE  as  pilot  stocks  for  purposes  of  its 
auxiliary  closing  procedures. 

On  non-expiration  days,  these 
procedures  include:  (a)  Providing  a  3:50 
p.m.  deadline  for  the  entry  of  all  MOC 
orders  in  all  stocks;  (b)  prohibitiiig  the 
cancellation  or  reduction  of  any  MOC 
order  in  any  stock  after  3:50  p.m.;  (c) 
publishing  order  imbalances  of  50,000 
Aares  or  more  as  soon  as  practicable 
after  3:50  p.m.  in  the  pilot  stocks,  stocks 
being  added  to  or  dropped  from  an 
index,  and  in  any  other  stock  with  the 
approval  of  a  floor  official;  and  (d) 
limiting  the  entry  of  MOC  orders  after 
3:50  p.m.  to  ofEsetting  published 
imbalances.  With  respect  to  item  (b) 
above,  the  Exchange  will  permit 
cancellations  of  K^XZ  orders  after  3:50 
p.m.  in  those  instances  where  legitimate 
error  has  been  made. 

If  an  MOC  index  arbitrage  order  to 
buy  (sell),  to  establish  or  increase  a 
position  (to  eliminate  or  reduce  a 
position),  is  entered  and  NYSE  Rule 
80A  subsequentiy  goes  into  effect 
because  of  significtmt  upward 
(downward)  market  movement,  the 
MOC  order  must  be  canceled  regardless 
of  the  time  NYSE  Rule  80A  goes  into 
eCfoct  If  NYSE  Rule  80A  goes  into  effect 

Erior  to  3:50  p.m.,  the  MOC  order  may 
B  re-entered  with  the  instruction  "buy 
minus"  ("sell  plus").  If  NYSE  Rule  BOA 
goes  into  effect  after  3:50  p.m.  and  there 
is  a  published  imbalance  in  the  subject 
stock,  the  MOC  order  may  be  re-entered 
with  the  instruction  "buy  dubus"  ("sell 
plus")  to  ofEset  the  imbalance. 

On  expiration  days,  the  pilot 
procedures  include:  (a)  Providing  a  3:40 
p.m.  deadline  for  the  entry  of  all  MOC 
orders  in  all  stocks;  (b)  prohibiting  the 
cancellation  or  reduction  of  any  MOC 
order  in  any  stock  after  3:40  p  jn.;  (c) 
publishing  order  imbalances  of  50,000 
shares  or  more  as  soon  as  practicable 
after  3:40  p.m.  in  the  pilot  stocks,  stocks 
being  added  to  or  dropped  from  an 
index  and,  upon  the  request  of  a 
specialist,  any  other  stock  with  the 
approval  of  a  floor  official;  and  (d) 
liicniting  the  entry  of  MOC  orders  after 
3:40  p.m.  to  ofEsetting  published 
imbalances.  With  respect  to  item  (b) 
above,  the  Exchange  will  permit 
cancellations  of  MOC  orders  after  3:40 
p.m.  in  those  instances  where  a 
legitimate  error  has  been  made. 

If  an  MOC  index  arbitrage  order  to 
buy  (sell),  to  establish  or  increase  a 
position  (to  eliminate  or  reduce  a 
position),  is  entnad  and  NYSE  Rule 
80A  subsequentiy  goes  into  effect 
because  of  significuit  upward 
(downward)  market  movement,  the 
MOC  order  must  bacanceled  r^ardlesa 
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of  the  time  NYSE  Rule  80A  goes  into 
effect  If  NYSE  Rule  80A  goes  into  effect 
prior  to  3:40  p.m..  the  MOC  order  may 
be  re-entered  with  the  instruction  "buy 
minus"  ("sell  plus").  If  NYSE  Rule  80A 
goes  into  effect  after  3:40  p.m.  and  there 
is  a  published  imbalance  in  the  subject 
stock,  the  MCK3  order  may  be  re-entered 
with  the  instruction  "buy  minus"  ("sell 
plus")  to  offset  the  imbalance. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5),  in  particular  in  that  the  rule  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  and  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  states  that  it  does  not 
believe  that  the  proposed  rule  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Pmpoaed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

The  Exchange  states  that  no  written 
comments  were  solicited  or  received 
with  respect  to  the  proposed  rule 
change. 

IIL  Solicitation  of  Cominenta 

Interested  person  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-97-7,  and  should  be  submitted 
by  December  12, 1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rule  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6(b)(5) 
thereunder.*  SpeciHcally,  the 
Conunission  believes  that  the  proposal 
is  consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudiilent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  recent  years,  the  exchanges 
instituted  certain  safeguards  (including 
the  creation  of  auxiliary  closing 
procedures  on  expiration  days)  to 
minimize  excess  market  volatility  that 
may  arise  from  the  liquidation  of  stock 
positions  related  to  trading  strategies 
involving  index  derivative  products. 
The  Commission  believes  that  the  MOC 
order  handling  requirements  instituted 
by  the  Exchange,  as  well  as  those 
instituted  by  other  exchanges,  work 
relatively  well  and  may  result  in  more 
orderly  markets  at  the  close  on 
expiration  days.  In  addition,  under 
current  competitive  market  conditiops, 
a  regional  exchange  which  trades  NYSE- 
listed  stocks  but  does  not  have 
comparable  auxiliary  closing  procedures 
could  be  utilized  by  market  participants 
to  enter  MOC  orders  that  would  be 
prohibited  on  the  NYSE.  Although  the 
Commission  has  no  reason  to  believe 
that  the  Exchange  has  or  will  become  a 
significant  alternative  market  to  enter 
otherwise  prohibited  MOC  orders,  the 
Commission  agrees  with  the  Exchange 
that  if  this  did  occiir,  it  could  have  a 
negative  impact  on  the  fairness  and 
orderliness  of  the  national  market 
system.  Accordingly,  the  Commission 
finds  that  it  is  reasonable  for  the 
Exchange  to  extend  the  pilot  program 
for  MOC  orders,  and  thereby  maintain 
procedures  for  MOC  orders  received  by 
the  Exchange  that  should  result  in 
treatment  consistent  with  that  of  MOC 
orders  on  the  primary  exchanges. 
Further,  the  Commission  believes  that 
the  renewal  of  the  pilot  program  does 
not  present  any  new  or  novel  regulatory 


issues  not  previously  considered  by  the 
Conunission  when  initially  approving 
the  pilot  program  for  MOC  orders. 

The  Commission  notes  that  the  NYSE 
received  permanent  approval  for  its 
MOC  procedures  in  October  1996.»  As 
stated  above,  the  Exchange's  procedures 
for  MOC  orders  are  based  on  those  of 
the  NYSE.  The  Division  of  Market 
Regulation  staff  requests  that  prior  to 
submitting  another  request  for  extension 
of  the  pilot  program,  the  Exchange 
consider  seeking  permanent  approval  of 
its  MOC  procedures. 

The  Commission  finds  good  cause  to 
approve  the  proposal  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  By  accelerating  the 
effectiveness  of  the  Exchange's  pilot 
program,  the  Commission  will  enable 
the  Exchange  to  continue  the  pilot 
program  with  as  little  disruption  as 
possible.  In  addition,  the  Commission 
believes  that  the  extension  of  the  pilot 
does  not  present  any  new  or  novel 
regulatory  issues  as  the  Exchange's 
proposal  merely  reflects  the  pilot  as 
previously  approved  by  the 
Commission.  Accordingly,  Commission 
believes  that  it  is  consistent  with 
Sections  6(b)f5)  and  19(b)(2)  of  the  Act 
to  approve  the  proposed  rule  change  on 
an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  act,  that  the 
proposed  rule  change  (file  No.  SR-BSE- 
97-7)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

MargarH  H.  ^k:Farland, 
Deputy  Secretary.  » 

[PR  Doc.  97-30627  Filed  11-20-97;  8:45  am] 
BHJJNO  CODE  S010-01-M 


*  In  approving  Ihia  propa««l,  the  Commiasioo 
notes  that  it  has  considered  the  proposal's  impact 
on  efficiency,  compelion.  and  capital  formation.  IS 
U.S.C  78c(0. 


•See  Release  No.  34-37894  (October  30, 1M6).  61 
FR  56967  (November  5. 1996). 
>•  17  CFR  20O.3O-3(aMl2)- 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-39324;  Hie  No.  SR-CBOE- 
97-63] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchanga, 
Incorporated,  Relating  to  Exchange 
Fees 

November  13, 1997. 

Pursuant  to  Section  19(b)(1) »  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  on 
October  3, 1997,  the  Chicago  Board 
Options  Exchsmge,  Incorporated 
("CBOE"  or  'Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  establish 
various  fees  and  discounts  relating  to 
options  based  on  Dow  Jones  &  Company 
("Dow  Jones")  indexes,  and  the  use  of 
.  the  Exchange's  new  cellular  phone  and 
pager  systems.  The  Exchange  also  seeks 
to  indefinitely  suspend  its  Prospective 
Fee  Reduction  Program  for  Market- 
Maker  Transaction  Fees,  Floor  Broker 
Fees,  and  Member  Dues. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Exchange  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change:  is  (i)  To  establish  fees  relating 
to  options  based  on  Dow  Jones  indexes, 
three  of  which  began  trading  on  October 
6, 1997;  2  (ii)  to  indefinitely  suspend, 
effective  October  1, 1997,  the 
Exchange's  Prospective  Fee  Reduction 
Program  for  Market-Maker  Transaction 
Fees,  Floor  Broker  Fees,  and  Member 
Dues;  ^  (iii)  to  establish  user  fees  relating 
to  the  Exchange's  new  trading-floor 
cellular  phone  system;  and  (iv)  to 
impose  fees  for  the  repair  of  abusive 
damage  to  pagers.  The  Exchange  is 
implementing  these  fee  changes 
pursuant  to  Exchange  Rule  2.22. 

The  Exchange  proposes  to  establish  a 
transaction  fee  schedule  for  all  options 
based  on  Dow  Jones  indexes  that  is 
identical  to  the  current  OEX  transaction 
fee  schedule.  The  fees  would  be  as 
follows:  (1)  Forty  cents  per  contract  for 
customer  transactions  that  have  a 
premium  greater  than  or  equal  to  one 
dollar;  (2)  twenty  cents  per  contract  for 
customer  transactions  that  have  a 
premium  less  than  one  dollar;  (3)  ten 
cents  per  contract  for  member  fiim 
proprietary  transactions;  and  (4)  six 
cents  per  contract  for  market  maker 
transactions. 

In  addition,  the  Exchange  proposes  to 
apply  a  Large  Trade  Discount  Program 
to  Dow  Jones  indexes,  through  which 
customer  orders  in  excess  of  one 
thousand  contracts  would  receive  a 
discount.  While  the  first  one  thousand 
contracts  of  a  customer  order  will  be 
assessed  regular  transaction  fee  rates,  all 
contracts  in  excess  of  one  thousand 
would  receive  a  fifty  percent  discount. 
It  should  be  noted  that  the  discount 
program  relating  to  Dow  Jones  products 
will  be  separate  and  distinct  bom  the 
Large  Trade  Discount  Program  currently 
applicable  to  all  other  Exchange 
products.  The  Exchange  proposes  to  cap 
Retail  Automated  Execution  System 
("RAES")  fees  for  Dow  Jones  indexes,  so 
that  the  fee  of  twenty  five  cents  per 


'  IS  U.S.C  78a(bXl). 


2  On  October  6, 1997,  the  Exchange  commenced 
trading  options  on  the  following  Dow  Jones 
indexes:  the  Dow  Jones  Industrial  Index  ("DJX"), 
the  Dow  Jones  Utilities  Index  ("DUX"),  and  the 
Dow  Jones  Transportation  Index  ("DTX"). 

'The  Exchange  filed  its  proposed  rule  change 
with  the  Commissicm  on  October  3, 1997.  However, 
the  proposed  rule  change  indefinitely  suspends  the 
Exchange's  Prospective  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees.  Floor  Broker  Fees, 
and  Member  Dues,  as  of  October  1. 1997.  The 
Commission  notes  that  a  proposed  rule  change 
made  pursuant  to  Section  19(b)(3)(A)  of  the  Act. 
such  as  SR-CBOE-97-53.  is  not  effective  unUI  filed 
with  the  Commission. 


contract  only  applies  to  the  first  twenty 
five  contracts  of  any  RAES  order. 

The  Exchange  also  proposes,  effective 
October  1,  1997,  to  indefinitely  suspend 
its  Prospective  Fed  Reduction  Program 
for  Market-Maker  Transaction  Fees, 
Floor  Broker  Fees,  and  Member  Dues. 
As  a  result  of  the  large  expenditure  of 
resources  devoted  to  the 
commencement  of  options  trading  In  the 
Dow  Jones  indexes,  the  Exchange  finds 
it  necessary  to  indefinitely  susp>end  its 
Prospective  Fee  Reduction  Pribram  to 
recoup  working  capital. 

The  Exchange  fuirther  proposes  to 
establish  fees  for  its  new  trading-floor 
cellular  phone  system.  A  lease  fee  of 
one  himdred  dollars  per  month  is 
proposed  to  be  charged  for  each  cellular 
phone.  Additionally,  a  lost,  stolen,  or 
damaged  phone  fee  will  be  assessed  at 
the  current  replacement  or  repair  cost. 

Finally,  the  Exchange  proposes  to 
impose  a  fee  for  abusive  damage  to 
pagers.  The  fee  will  be  assessed  at  the 
current  repair  cost. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  *  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4)  *  of  the  Act,  in  particular,  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  ^  of  tl\e  Act  and 
subparagraph  (e)  of  Rule  19b-4  ^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 


«15U.S.C78frb). 
»15U.S.C78f(b)(4). 
•15  U.S.C  78s(bK3)(A). 
'17CFR240.19b-4(e). 
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abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Gle  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
97-53  and  should  be  submitted  by 
December  12. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigaret  H.  McFarUnd, 
Deputy  Secntaiy. 
|FR  Doc.  97-30625  Filed  11-20-97;  8:45  am] 

■lUJNQ  CODE  M1».«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-39323;  File  Na  SR-CHX- 
97-24) 

Seif-Reguiatory  Organizations; 
Chicago  Stock  Exchange,  Inc;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  and  Notice  of 
Filing  ar>d  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  Thereto 
Relating  to  a  Ban  on  the  Entry  of 
Certain  Stop  Orders  and  Stop  Limit 
Orders 

November  13,  1997. 
1.  IntroductioD 

Chi  September  22, 1997,  the  Chicago 
Stock  Exchange.  Inc.  ("CHX"  or 
"Exchange")  submitted  to  the  Securities 


and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  a  new  rule  to  prohibit  the  entry 
of  certain  stop  orders  and  stop  limit 
orders  if  the  New  York  Stock  Exchange 
("NYSE")  implements  a  stop  order  ban 
pursuant  to  NYSE  Rule  BOA. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  20.  1997.3  Nq 
comments  were  received  on  the 
propoaal.  On  October  31. 1997,  the  CHX 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.*  This  order 
a{>proves  the  proposed  rule  change  and 
approves  Amendment  No.  1  on  an 
accelerated  basis. 

n.  Oeaoipdon  of  the  Proposal 

The  Exchange  proposes  to  add  Article 
DC,  Rule  lOB  (Stop  Order  Ban  Due  to 
Extraordinary  Market  Volatility)  to 
prohibit  the  entry  of  certain  stop  orders 
and  stop  limit  orders  if  the  NYSE 
implements  a  stop  order  ban  pursuant  to 
NYSE  Rule  BOA.  The  NYSE's  Rule  BOA 
prohibits  the  entry  of  stop  orders  and 
stop  limit  orders  if  the  price  of  the 
primary  Standard  and  Poor's  500  Stock 
Price  Index  '  futures  contract  traded  on 
the  Chicago  Mercantile  Exchange 
reaches  a  value  12  points  below  the 
contract's  closing  value  on  the  previous 
trading  day.  Likewise,  the  Boston  Stock 
Exchange  ("BSE")  prohibits  the  entry  of 
stop  and  stop  limit  orders  on  the  BSE 
when  the  NYSE  has  a  ban  in  place.^  The 
Exchange's  new  rule  would  exempt 
from  the  ban  stop  orders  and  stop  limit 
orders  of  2,099  shares  or  less  for  the 
account  of  an  individual  investor 
pursuant  to  instructions  received 
directly  from  the  individual  investor. 

The  Exchange  has  previously  adopted 
circuit  breaker  rules  on  a  pilot  basis  ^ 


•17CFK200.30(aKl2). 


« 15  U  S.C  78«(bXl). 

»17C3Tl240.19b--l. 

>  See  Securities  Exchange  Act  Release  No.  39330 
(October  10.  1997)  62  FR  54496. 

*See  L.etter  from  Charles  R.  Haywood.  Foley  & 
lardner,  to  Debbie  Flynn.  Division  of  Market 
Regulation.  SEC.  dated  October  30. 1997 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
CHX  requested  that  the  rule  filing  by  approved  on 
an  accelerated  basis  due  to  the  recent  volatility  in 
the  financial  markets  and  the  Exchange's  belief  that 
such  volatility  may  continue. 

'  Standard  and  Poor's  500  Stock  Index  is  a  service 
mark  of  Standard  and  Poor's  Corporation. 

•  See  Ch.  U.  Sec.  35(b)  of  the  BSE's  rules 

'  See  Securities  Exchange  Act  Release  Nos.  26218 
(October  26.  1988)  53  FR  44137  (November  1.  1988) 
(order  approving  File  No.  SR-MSE-8S-9):  27370 
(Odober  23.  1989)  54  FR  43881  (October  27. 1989) 
(order  approving  File  No.  SR-MSE-89-9):  28580 
(October  25.  1990)  55  FR  45895  (October  31.  1990) 
(order  approving  File  No.  SR-MSE-90-161:  29868 
(October  28.  1991)  56  FR  56535  (November  5.  1991) 
(order  approving  File  No.  SR-MSE-91-14);  33120 


which  parallel  the  circuit  breaker  rules 
of  the  NYSE."  Such  rules  are  designed 
to  dampen  market  volatility  by 
providing  a  "time-out"  to  permit 
investors  and  market  professionals  to 
evaluate  the  state  of  the  market. 
However,  unlike  the  NYSE,  the 
Exchange  has  not  previously  prohibited 
the  entry  of  stop  and  stop  limit  orders 
during  times  of  market  stress. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  Section  6  of  the  Act ' 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^"  The  Commission 
believes  that  the  proposed  rule  change 
is  consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act** 
in  that  it  is  designed  to  p>erfect  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest  Specifically,  the  Commission 
believes  that  the  prohibition  against 
accepting  stop  orders  and  stop  limit 
orders,  except  for  individual  investor 
orders  of  up  to  2.099  shares,  during 
periods  of  market  stress  will  facilitate 
the  maintenance  of  an  orderly  market 
and  reduce  market  volatility. 

The  Commission  recognizes  that 
banning  the  entry  of  stop  orders  and 
stop  limit  orders  in  a  significant  market 
decline  may  help  to  reduce  market 
volatility  related  to  increased  selling 
pressure  in  the  security.  The 
Commission  believes  that  banning  the 
entry  of  stop  orders  and  stop  limit 
orders  in  dually-traded  issues  when 
NYSE  Rule  BOA  is  in  effect  should 
prevent  the  transfer  of  market  volatility 
from  the  NYSE  to  the  CHX.  The 
Commission  believes  that  the  CHX 
proposal  represents  a  reasonable  effort 
to  arrive  at  a  coordinated  means  to 
address  potential  strain  on  the  market 
that  may  develop  should  the  CHX 
become  inundated  with  orders  that  have 
been  banned  pursuant  to  NYSE  Rule 
BOA. 

The  Commission  notes  that  stop 
orders  and  stop  limit  orders  on  the 
specialist's  book  at  the  time  the  ban  is 


(October  29. 1993)  58  FR  59503  (November  9.  1993) 
(order  approving  File  No  SR-CHX-93-22):  36414 
(October  25.  1995)  60  FR  55630  (November  1.  1995) 
(order  approving  File  No.  SR-CHX-9S-23).  37459 
duly  19.  1996)  61  FR  39172  (July  26. 1996)  (order 
approving  File  No.  SR-CHX-96-20):  and  38221 
(January  31.  1997)  62  FR  1871  (February  7.  1997) 
(order  approving  File  No.  SR-CHX-96-33). 

•See CHX  Art.  DC.  Rule  lOA. 

•15  U.S.C.  78f. 

'<>  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(0. 

"  15  U.S£.  78KbK5). 
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instituted  will  remain  eligible  for 
execution.  Consequently,  the 
Commission  believes  that  investors  who 
have  submitted  orders  will  be  imduly 
disadvantaged  or  effected  by  any 
subsequent  ban  on  such  orders.  The 
Commission  further  believes  that 
allowing  individual  investors  to  enter 
stop  orders  or  stop  limit  orders  for  2.099 
sh^s  or  less,  while  restricting  the 
professional  use  of  such  orders  when 
the  NYSE  institutes  a  ban  pursuant  to 
Rule  BOA  represents  a  reasonable 
response  to  the  problem  presented  by 
smaller,  individual  investors  who  may 
be  able  to  monitor  market  conditions  on 
a  continuous  basis  and  who  desire  a 
measure  of  downside  protection  in  a 
rapidly  moving  market.  In  contrast, 
market  professionals  are  able  to  monitor 
the  market  on  a  continuous  basis  and 
have  less  of  a  need  to  enter  such  orders. 
The  Commission  believes  that  this 
exception  to  the  proposed  rule  should 
protect  investors  and  the  public  interest 
by  ensuring  that  individual  investors' 
stop  orders  and  stop  limit  orders  vrill  be 
handled  even  during  periods  of  market 
volatility." 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change, 
including  Amendment  No.  1,  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
notes  that  Amendment  No.  1  merely 
accelerates  the  effectiveness  of  the 
prop>osed  rule.  The  Commission  further 
notes  that  no  comments  were  received 
on  this  proposal. Finally,  the 
Commission  notes  that  it  has  previously 
approved  an  identical  proposal 
submitted  by  the  BSE. '3  Therefore,  the 
Commission  believes  that  this  filing 
raises  no  new  regulatory  issues. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  '*  to  approve  the  proposed 
rule  change  and  Amendment  No.  1  on 
an  accelerated  basis. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


"  The  Commission  notes  that  this  exception  to 
the  proposed  rule  is  consistent  with  the  rules 
adopted  by  the  NYSE  and  BSE.  See  NYSE  Rule 
80A(b)  and  Ch.  11.  Sec.  3S(b)  of  the  BSE's  rules. 

"  See  Securities  Exchange  Act  Release  No.  32697 
(July  29.  1993)  58  FR  41538  (August  4, 1993)  (order 
approving  File  No.  SR-BSE-92-0S). 

'M5U.S.C78llbM5). 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-24 
and  should  be  submitted  by  December 
12. 1997. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)2()  of  the  Act.'s  that  the 
proposed  rule  change  (SR-CHX-97-24), 
including  Amendment  No.  1.  is 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegated 
authority. '8 

Margaret  R  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-30626  Filed  11-20-97;  8:45  am] 
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ineleaaa  No.  34-39326;  RIe  Nos.  SR- 
NASO-e7-71.  SR-NASD-06-20,  and 
SR-NASD-96-29] 

S«N-R«gulatory  Organizations; 
National  Association  of  Securities 
Daalsrs,  Inc.;  Ontor  Approving 
Proposed  Rule  Changs  and 
Amsndmsnt  No.  1  to  the  Propossd 
Ruls  Changs,  Notice  of  Filing  and 
Ordsr  Granting  Accelerated  Approval 
of  Amendment  No.  2  to  the  Proposed 
Rule  Change,  and  Order  Extending 
Temporary  Approval  of  SR-NASO-06- 
20  and  SR-liASO-06-29,  Regarding 
Propoeed  Changes  In  ths  By-Lawrs  and 
niilaUd  CsrtWcates  of  Incorporation 
or  Iks  NASD.  NASD  Rsgulation.  Inc., 
Ths  Nasdaq  Stock  Marteat.  Inc..  and  ths 
Plan  of  AHocatton  and  Dslsgatlon  of 
Functions  t)y  ths  NASD  to  SutMMIarfes 

November  14, 1997. 

On  September  19, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 


a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),*  and 
Rule  19b-4  thereunder.2  In  this  filing, 
the  NASD  proposed  amendments  to  the 
corporate  documents  of  the  NASD,  its 
regulatory  subsidiary,  NASD  Regulation. 
Inc.  ("NASD  Regulation"),  and  its  stock 
market  operating  subsidiary,  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"),' 
as  well  as  to  the  Plan  of  Allocation  and 
Delegation  of  Functions  by  NASD  to 
Subsidiaries  ("Delegation  Plan"),  in 
order  to  finalize  the  corporate 
restructuring  of  the  Association.^  Notice 
of  this  proposed  rule  filing  was 
published  m  the  Federal  Register  on 
October  10,  1997  {'Notice").*  The 
Commission  did  not  receive  any 
comment  letters  on  the  filing. 

Portions  of  the  NASD  Proposal  were 
previously  submitted  and  noticed  in  the 
Federal  Register  in  SR-NASD-96-02, 
SR-NASD-96-16,  SR-NASI>-96-20. 
SR-NASD-96-29.  and  SR-NASD-97- 
28.^  The  versions  of  the  by-laws  and 


«» IS  U.S.C.  78s(bK2). 
'•17  CFR  200.3O-3(aXl2). 


>  15  U.S.C.  7gs{bMl). 

»17CFR240.19b-«. 

'  In  this  Order,  NASD  Regulation  and  Nasdaq  ate 
referred  to  as  the  "Subsidiaries."  The  three  entities, 
NASD,  NASD  Regulation,  and  Nasdaq  are  referred 
to  collectively  as  the  "Association." 

*  The  corporate  documents  proposed  for 
amendment  are:  (1)  The  By-Laws  of  the  NASD:  (2) 
the  By-Laws  of  NASD  Regulation;  (3)  the  By-Laws 
of  Nasdaq;  (4)  the  Restated  Certificate  of 
Incorporation  of  the  NASD;  (5)  the  Restated 
Certificate  of  Incorporation  of  NASD  Regulation: 
and  (6)  the  Restated  Certificate  of  Incorporation  of 
Nasdaq.  The  by-laws  and  restated  certificates  of 
incorporation  of  the  NASD  and  its  Subsidiaries  are 
collectively  referred  to  in  this  Order  as  the 
"corporate  governance  documents." 

*  Securities  Exchange  Act  Release  No.  39175 
(September  30,  1997).  62  FR  53062  (October  10. 
1997).  On  September  29.  1997.  the  NASD  filed  a 
technical  amendment  to  the  proposed  rule  change, 
the  substaitce  of  which  was  included  in  the  Notice. 
See  letter  from  T.  Grant  Callery.  General  Counsel, 
NASD,  to  Kathwtne  A.  England.  Assistant  Director, 
Division  of  Market  Regulation.  Commission,  dated 
September  29.  1997  On  September  30,  1997,  the 
filing  was  further  amended  by  the  NASD  to  correct 
non-substantive  typographical  errors,  all  of  which 
were  incorporated  in  the  original  filing  as  well. 
Conversation  between  Mary  Dunbar.  Office  of 
General  Counsel.  NASD  Regulation,  and  Mandy  S. 
Cohen.  Division  of  Market  Regulation.  Commission. 
Sul>sequent  to  notice  of  the  rule  filing,  the  NASD 
filed  Ameitdment  No.  2,  which  adjusted  the  period 
during  which  a  member  may  add  an  agenda  item 

to  the  annual  meeting,  to  allow  the  NASD  sufficient 
time  to  prepare  for  the  new  agenda  item.  See  letter 
from  T.  Grant  Callery,  General  Counsel.  NASD,  to 
Katharine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  Commission,  dated  Octot>er  7, 
1997.  Collectively,  the  original  filing  and  its 
subaequent  amendments  are  referred  to  herein  as 
the  "NASD  ■  Proposal  " 

•Securities  Exchange  Act  Raleeae  No.  37106 
(April  11.  1996).  61  FTl  16944  (April  18,  1996)  (File 
No.  SR^ASD-96-02);  SecuriUes  Exchange  Act 
Release  No.  37107  (April  11, 1996).  61  FR  16948 
(April  18,  1996)  (File  No.  SR-NASD-46-16): 
Securities  Exchange  Act  Releeae  No.  37282  (June  6. 
1996).  61  FR  29777  (June  12. 1996).  (FUe  No.  SR- 

Continuad 
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Delegation  Plan  contained  in  SR- 
NASD-96-02  and  96-16  were 
superseded  by  the  later  filings.  The 
Commission's  temporary  approval  of  the 
versions  of  the  by-laws  and  Delegation 
Plan  proposed  in  SR-NASD-96-20  and 
96-29  (as  amended),  which  is  scheduled 
to  lapse  on  November  15, 1997,  will  be 
temporarily  extended  again,  until  the 
effective  dates  of  the  provisions 
approved  in  this  C)rder7  The  revisions 
to  the  corporate  governance  documents 
and  the  Delegation  Plan  proposed  in 
SR-NASD-97-28  were  withdrawn  by 
Amendment  No.  3  thereto* 

I.  Introduction  and  Background 

In  November  1994,  the  NASD  Board 
of  Governors  appointed  the  Select 
Committee  on  Structure  and 
Governance  ("Select  Committee")  to 
review  the  NASD's  corporate 
governance  structure  and  to  recommend 
changes  to  enable  the  NASD  to  better 
meet  its  regulatory  and  business 
obligations,  including  its  oversight  of 
the  Nasdaq  market.  The  Select 
Committee  published  its  findings  and 
recommendations  in  the  Report  of  the 
NASD  Select  Committee  on  Structure 
and  Governance  to  the  NASD  Board  of 
Governors  ("Select  Committee  Report"), 
which  was  presented  to  the  NASD 
Board  of  Governors  at  its  September 
1995  board  meeting. 

Following  the  recommendations  of 
the  Select  Conunittee.  the  NASD 
proposed  reorganizing  its  corporate 
structure.  Nasdaq  was  given  sole 
responsibility  to  operate  and  oversee  the 
Nasdaq  market  and  other  over-the- 
counter  ("OTC")  markets,  while  NASD 
Regulation  was  given  responsibility  for 
regulation  and  member  and  constituent 
services.  The  NASD  retained  ultimate 
policymaking,  oversight,  and  corporate 
authority  as  the  parent  holding 
company  and  statutory  self-regulatory 
orguiization  ("SRO"),  while  granting 
substantial  deference  to  the  operating 
Subsidiaries  in  the  areas  of  their 


NASD-M-20).  ••  aiModwl;  Securibo*  Exchanga 
ActRllmi  No.  3742S0uly  11. 1996).  61  FR  37518 
Ouly  18.  1996)  (File  ^4o.  SR-NASD-96-29).  w 
unended:  and  Securitie*  Exchange  Act  Relaaae  No. 
38S4S  (April  24.  1997)  62  FR  25226  (May  8.  1997) 
(File  No.  SR-NASD-97-28).  a*  amended, 
respectively. 

'  See  Secuhtiee  Exchange  Act  Release  No.  38909 
(August  7.  1997).  62  FR  43571  (August  14.  1997) 
(SR-NASD-97-29)  and  Securities  Exchange  Act 
Release  No.  38644  (May  15.  1997).  62  FR  43571 
(May  22.  1997)  (SR-NASD-96-20).  The  effective 
dlMs  of  the  provisions  approved  by  this  Order  are 
Ml  forth  wfin  notes  5 1  and  52  and  the 
accompanying  text. 

*  See  letter  from  Alden  S.  Adkins.  Geoafal 
Counsel.  NASD  Regulation,  lo  Katherine  A. 
England.  Assistant  Director.  Division  of  Markal 
Ragulation.  Commission,  dated  luly  11. 1997 
(AMandment  No.  3  to  SR-NASD-97-28) 


respective  jurisdictions.  These  revisions 
to  the  corporate  structure,  outiined  in 
the  Delegation  Plan*  and  implemented 
through  amendment  of  the  governing 
corporate  documents,  were  proposed 
and  adopted  in  mid- 1996.'° 

On  August  8.  1996,  the  Commission 
issued  an  order  pursuant  to  Section 
19(h)(1)  of  the  Act  ("SEC  Order"), 
including  fourteen  undertakings 
("Undertakings").'*  and  a  related  report 
pursuant  to  Section  21(a)  of  the  Act 
("21(a)  Report")."  The  SEC  Order  made 
certain  findings  about  the  NASD  and 
imposed  remedial  sanctions,  including 
ordering  the  NASD  to  comply  with  the 
Undertakings.  The  Commission 
determined  that  the  NASD  had  not 
complied  with  its  own  rules  and  had 
biled  to  satisfy  its  obligations  under  the 
Act  to  enforce  such  rules  and  the  federal 
securities  laws. 

The  21(a)  Report  findings  indicated, 
among  other  things,  that  market  making 
firms  were  afforded  a  disproportionate 
representation  on  the  boards  and 


*Tha  initial  version  of  the  Delegation  Plan  (with 
the  implementing  provisions  contained  in  Rule 
0130)  was  filed  with  the  Commission  in  SR-NASD- 
96-16.  For  the  purposes  of  this  Order,  reference  to 
a  "Rule"  refers  to  the  NASD  Rules  of  the 
Association.  It  was  published  for  comment  and 
approved  by  the  Commission  on  a  taapofary  baais 
for  a  period  of  90  days.  See  Releaae  No.  34-37107. 
supra  note  6.  The  Commission  thereafter  published 
notice  of  proposed  rtile  changes  containing 
revisions  to  IIm  initial  Delegation  Plan  and  granted 
temporary  accaiatatad  approval  thereto  in  Release 
No.  34-37425.  supra  note  6  (additional  120  day 
approval,  as  revised),  Securities  Exchange  Act 
Release  No.  37957  (November  15,  1996).  61  FR 
59267  (November  21 .  1997)  (additional  six  month 
temporary  approval  through  November  15.  1997.  as 
revised).  Securities  Exchange  Act  Release  No.  38645 
(May  15.  1997).  62  FR  28086  (May  22.  1997) 
(additional  six  month  temporary  approval,  as 
revised),  and  Release  No.  34-38909,  supra  note  7 
(continuing  temporary  approval  through  November 
15.  1997). 

"■The  Commission  first  granted  temporary 
approval  of  the  by-law  revisions  implementing  the 
restructuring  on  April  11. 1996.  See  Release  No.  34- 
37106.  supra  note  6.  The  Commission  thereafter 
published  notice  of  proposed  rule  changes 
containing  revisions  to  the  by-laws  and/or  granted 
temporary  accelerated  approval  of  such  revisions  in 
Sacurities  Exchange  Act  Releaae  No.  37424  (July  11. 
1906).  61  FR  37S1S  duly  18,  1996)  (notice):  Release 
No.  34-37282.  supra,  note  6  (temporary  approval 
far  120  days,  as  revised):  Securities  Exrhange  Act 
Ralaan  No.  37956  (November  15,  1996).  61  FR 
5S26S  (November  21.  1996)  (temporary  approval  for 
6  months,  as  revised):  Release  No.  34-38644.  supra 
note  7  (temporary  approval  for  6  months,  as 
revised). 

<  •  SecuriUee  Exchange  Act  Release  No.  37538 
(Aug.  8.  1996)  (SEC  Order  Instituting  Public 
Proceedings  Pucsuanl  to  Section  19(h)(1)  of  the 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions,  In  the  Matter  of 
National  Association  of  Securities  Dealers,  Inc.. 
Administrative  Proceeding  File  No.  3-9056).  The 
first  six  Undertakings  included  in  the  SBC  Order  are 
reproduced  infra,  in  note  14. 

"  Report  and  Appendix  to  Report  Punuant  to 
Section  21(a)  of  the  Sacuritiaa  PTchailga  Act  of  1934 
Ra^vding  the  NASD  and  The  Naadaq  Stock  Market 
(Aug.  S,  1996). 


committees  that  formerly  governed  the 
NASD,  administered  its  disciplinary 
process,  and  operated  the  Nasdaq 
market.  The  Commission  found  that  the 
"undue  influence  of  market  makers  and 
a  lack  of  vigor  and  balance  in  the 
NASD's  enforcement  activities  with 
respect  to  market  maker  firms"  was 
inconsistent  with  the  NASD's  statutory 
obligation  to  oversee  the  Nasdaq  market, 
and  to  enforce  its  rules  and  regulations 
fairly  as  to  all  member  firms. '^ 

Based  on  the  Commission's  specific 
findings,  the  NASD  agreed  to  the 
Undeitakings,  including,  among  other 
things,  undertakings  to  improve  public 
representation  on  its  Boards  and 
committees,  to  confer  sole  discretion  in 
the  regulatory  staff  of  the  NASD  as  to 
prosecutorial  and  regulatory  matters, 
and  to  promulgate  and  apply  uniform 
standards  for  regulatory  and  other 
access  issues.'*  In  response  to  the 


"  See  21(a)  Report,  supra  note  1 1 .  at  39. 
<*  Undertakings  one  through  six  of  the  SEC  Onier 
require  the  NASD: 

(1)  To  implement  and  maintain  at  least  fifty 
percent  independent  public  and  non-industry 
membership  in  its  Board  of  Governors,  the  BoanM*) 
of  Governors  or  Directors  of  all  of  its  subsidiaries 
and  affiliates  that  exercise  or  have  delegated  self- 
regulatory  functions,  and  the  following  committees: 
The  National  Nominating  Committee,  the  Trading/ 
Quality  of  Markets  Committee,  the  Arbitration 
Committee,  the  Market  Surveillance  Committee 
(now  the  Market  Regulation  Committee),  the 
National  Business  Conduct  Committee,  the 
Management  Compensation  Committee,  and  all 
successors  thereto. 

(2)  To  provide  that  NASDR  and  any  successor 
thereto  has,  consistent  with  the  NASD's  By-Laws 
and  Plan  of  Delegation,  as  amended  from  time  to 
time  and  as  approved  by  the  Commission,  primary 
day-to-day  responsibility  for  the  regulation, 
surveillance,  examination,  and  disciplining  of 
NASD  member  firms  and  registered  persons,  with 
respect  to  market  activities  as  well  as  other  self- 
regulatory  matters,  with  full  access  to  the  records 
of  the  Nasdaq  market. 

(3)  To  institute  the  participation  of  professional 
Hearing  Officers  (who  shall  be  attorneys  with 
appropriate  experience  and  training)  to  preside  over 
disciplinary  proceedings. 

(4)  To  provide  for  the  autonomy  and 
independence  of  the  regulatory  staff  of  the  NASD 
and  its  subsidiaries  such  that  the  staff.  sub)ect  only 
to  the  supervision  of  the  Board  of  Governors  of  the 
NASD  and  the  Boards  of  Directors  of  NASDR  and 
Nasdaq,  and  any  successor  thereto,  (a)  has  sole 
discretion  as  lo  what  matters  to  investigate  and 
prosecute,  (b)  has  sole  discretion  to  handle 
regulatory  matters  such  as  approval  of  applications 
for  membership  and  the  conditions  and  limitatiotu 
that  may  be  placed  thereon,  (c)  prepares  rule 
proposals,  rule  interpretations  and  other  policy 
matters  with  any  consultations  with  interested 
NASD  constituencies  made  in  fair  and  evenhanded 
matuier.  and  (d)  is  generally  insulated  from  the 
commercial  interests  of  its  members  and  the  Nasdaq 
market.  Among  other  things,  the  District  Business 
Conduct  Committees  and  the  Market  Surveillance 
Committee  shall  not  have  any  involvement  in 
deciding  whether  or  not  to  institute  disciplinary 
proceedings,  nor  shall  the  District  Committees,  or 
any  subcommittee  thereof,  have  any  involvement  in 
the  review  or  approval  of  applications  for 
membership  in  the  NASD.  Subject  lo  the  foregoing, 
the  regulatory  staff  of  the  NASDR  engaged  in  the 
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Commission's  findings  in  the  21(a) 
Report  and  to  comply  wdth  the  terms  of 
certain  undertakings,  the  NASD 
subsequently  proposed  the  amendments 
to  the  Delegation  Plan  and  the 
Association's  corporate  governance 
documents;  these  amendments  were 
temporarily  approved  by  the 
Commission.  As  discussed  below,  the 
NASD  is  now  proposing  further  changes 
to  the  Association's  corporate 
governance  documents. 

n.  Description  of  the  Proposal " 

The  revisions  to  the  Association's 
corporate  governance  documents  and 
the  Delegation  Plan  respond  to  the 
changes  required  by  the  SEC  Order,  and 
the  21(a)  Report.  They  also  implement 
the  most  recent  corporate  restructuring, 
by  reducing  the  number  of  members  of 
die  NASD,  NASD  Regulation  and 
Nasdaq  governing  boards.  In  addition, 
they  clarify  various  provisions  in  the 
corporate  governance  documents  to 
more  clearly  delineate  Association 
practices  and  procedures.  The  purpose 
of  the  amendments  is  to  streamline  the 
Association's  decision  making  process 
to  be  more  responsive,  while 
simultaneously  promoting  public  and 
member  access  to,  and  scrutiny  of,  the 
day-to-day  activities  of  the  Association. 

A.  The  Corporate  Governance 
Documents 

The  NASD  proposes  to  retain  the 
current  three  corporation  structure,  but 
reduce  the  overall  number  of  board 
members  for  the  three  corporations  and 
revise  the  structure  of  the  three 
governing  boards.  Currentiy,  the  NASD 
Board  has  eleven  Governors,  the  NASD 
Regulation  Board  has  twenty-four 
Directors,  and  the  Nasdaq  Board  has 


disciplinary  process  may,  solely  on  their  own 
initiative,  inform  themselves  on  matters  of  market 
or  other  securities  industry  expertise  by  consulting 
with  representatives  of  member  firms  or  committees 
of  the  NASD  or  its  subsidiaries. 

(5)  To  promulgate  and  apply  on  a  consistent  basis 
uniform  standards  for  regulatory  arid  other  access 
issues,  such  as  admission  to  the  NASD  as  a  member 
firm,  and  conditions  to  becoming  a  market  maker: 
and  institute  safeguards  to  ensure  fair  and 
evenhanded  access  to  all  services  and  facilities  of 
the  NASD. 

(6)  To  ensure  the  existence  of  a  substantial, 
independent  internal  audit  staff  which  reviews  all 
aspects  of  the  NASD  (including  the  regulatory 
function,  the  disciplinary  process  and  the  Nasdaq 
stock  market  and  its  systems)  and  reports  directly 
to  an  audit  committee  of  the  NASD  Board  of 
Governors  which  includes  a  majority  of  public  and 

'  Don-industry  Governors  and  is  chaired  by  a  public 
Covanxir. 

"  Only  substantive  changes  to  the  corporate 
governance  documents  and  the  Delegation  Plan  are 
highlighted.  Unless  specifically  noted  otherwise, 
the  term  "committee"  include  the  NAC  and  the 
Listing  Council.  For  a  more  detailed  description  of 
the  NASD's  proposed  rule  change,  see  Notice,  supm 
2. 


fourteen  Directors.'®  As  amended,  the 
NASD  Board  will  consist  of  twenty-one 
to  twenty-seven  Governors,  and  include 
a  nucleus  of  Governors  who  will  not 
serve  as  directors  on  either  Subsidiary 
board."  The  Subsidiary  boards  will 
have  five  to  eight  Directors  each,  all  of 
whom  will  serve  simultaneously  as  an 
NASD  Governor.'"  The  number  of 
directors  on  each  Subsidiary  board  will 
be  equal,  thereby  enabling  the  nucleus 
of  individuals  serving  only  as  NASD 
Governors  to  perform  a  tie-breaking 
fimction  on  the  parent  board.  Each 
board  will  be  balanced  between  Public, 
Non-Industry  and  Industry 
participants."  Specific  terms  of  office 
for  board  and  committee  members  have 
also  been  imposed.^" 


••  The  NASD  Proposal  will  allow  the  Association 
to  reduce  the  overall  number  of  Association  board 
members  from  forty-nine  to  twenty-seven,  reduce 
the  number  of  board  meetings  from  seventeen  to 
seven,  reduce  the  number  of  board  committees  from 
nine  to  five,  and  replace  two  Subsidiary  board 
executive  committees  with  one  parent  board 
executive  committee. 

"  As  reconstituted,  the  NASD  Board  will  include 
the  Chief  Executive  Officer  and  the  Chief  Operating 
Officer  of  the  NASD,  the  PresidenU  of  NASD 
RegulaUon  and  Nasdaq,  the  Chair  of  the  NAC,  and 
between  16  and  22  elected  Governors.  The  elected 
Governors  will  include  an  investment  company,  an 
insurance  company,  and  a  Nasdaq  issuer. 

>»The  NASD  Regulation  and  Nasdaq  Boards  of 
Directors  will  have  five  to  eight  Directors,  and  will 
be  equal  in  size  at  all  times.  Only  Governors  of  the 
NASD  Board  are  eligible  for  election  to  these 
boards.  The  boards  will  include  their  respective 
Presidents  The  Chief  Executive  Officer  of  the 
NASD  will  be  an  ex -officio  non-voting  member  of 
each,  but  will  not  be  recognized  for  compositional 
purposes.  The  NASD  Regulation  Board  will  also 
include  the  chair  of  NAC.  as  well  as  an  investment 
company  and  an  issuance  company  representative. 
The  Nasdaq  Board  will  include  at  least  one  issuer 
representative.  See  new  NASD  Regulation  By-Laws. 
Article  IV.  Sections  4.2. 4.3;  see  also  new  Nasdaq 
By-Laws.  Article  IV.  Sectiotu.  4.2. 4.3. 

'•  A  majority  of  the  Governors  on  the  NASD 
Board  will  be  Non-Industry,  including  five  or  six 
Public  Governors,  depending  on  the  size  of  the 
board.  Non-Industry  Directors  on  the  NASD 
Regulation  and  Nasdaq  Boards  must  equal  or 
exceed  the  number  of  Industry  Directors  plus  their 
respective  President,  and  will  also  include  at  least 
one  Public  Director  each  (or  two  each  for  eight- 
member  boards).  For  a  discussion  of  the  terms 
"Public,"  "Non-Industry."  and  "Industry."  see  in^ 
notes  26,  27,  and  29. 

'»  The  term  of  office  for  the  Board  of  Governors 
of  the  NASD  varies  between  elected  and  appointed 
positions.  The  Chief  Executive  Officer  and  the  Chief 
Operating  Officer  of  the  NASD  and  the  Presidents 
of  NASD  Regulation  and  Nasdaq  serve  until  a 
successor  is  elected,  or  until  death,  resignation,  or 
removal.  The  Chair  of  the  NAC  serves  as  a  Governor 
for  a  one  year  term,  or  until  a  successor  is  elected 
and  qualified,  or  until  death,  resignation, 
disqualification,  or  removal.  The  Governors  elected 
by  the  members  of  the  NASD  serve  three  year  terms. 
See  new  NASD  By-Laws,  Article  VII.  Sections  5(8- 
c).  Members  of  the  Boards  of  Directors  for  both 
NASD  Regulation  and  Nasdaq  are  elected  annually. 
See  new  NASD  Regulation  By-Laws.  Article  IV. 
Section  4.4;  new  Nasdaq  By-Laws,  Article  IV. 
Section  4.4.;  new  Nasdaq  By-Laws.  Article  IV, 
Section  4.4.  Members  of  the  NASD's  Management 
Compensation  Committee  serve  a  term  of  one  year. 
See  new  Delegation  Plan,  Article  1(C). 


The  NASD  Board,  while  remaining 
ultimately  responsible  for  the  actions  of 
its  Subsidiaries,  will  retain  its  current 
authority  to  review  and  ratify  or  reject 
certain  actions  of  the  Subsidiaries.  The 
process  of  exercising  this  authority, 
however,  will  be  expedited  by 
transferring  certain  functions  to  new 
entities  imder  each  Subsidiary  board. 
The  most  significant  of  these  transfers 
involves  adjudication  and  listing 
decisions.  Given  the  increased 
responsibilities  of  individual  Governors 
created  by  the  new  interlocking  boards 
structure,  the  Association  wishes  to 
ensure  that  a  sufficient  number  of 
qualified  individuals  are  available  to 
review  adjudication  and  listing 
decisions.  The  functions  of  the  National 
Business  Conduct  Committee,  a 
committee  of  the  NASD  Regulation 
Board  composed  entirely  of  board 
members,  therefore  will  be  transferred 
to  a  new  entity,  the  National 
Adjudicatory  Council  ("NAC"),^'  and 
the  functions  of  the  Nasdaq  Listing  and 
Hearing  Review  Committee  will  transfer 
to  the  new  Nasdaq  Listing  and  Hearing 
Review  Coimcil  ("Listing  Coimcir').22 
The  NAC  will  be  appointed  by  the 
NASD  Regulation  Board,  after 
nomination  by  the  National  Nominating 
Committee.  Similarly,  the  Listing 
Council  members  will  be  appointed  by 
the  Nasdaq  Board.  Except  for  the  Chair 
of  the  NAC,  members  of  the  coimcils 
will  not  serve  on  any  of  the 
Association's  boards.  These  new 
councils  will  meet  at  least  15  days 
before  the  Subsidiary  boards  and 
generally  will  provide  written  reports  of 
their  decisions  to  their  resjiecrtive  boards 
not  later  than  15  days  before  the 
Subsidiary  board  meetings,  which  will 
be  scheduled  to  occur  one  day  before 
the  meetings  of  the  NASD  Board. 

In  addition  to  changes  in  the  structure 
and  composition  of  the  Association's 
boards  and  committees,  the  NASD 
proposes  to  include  strict  quorum 
requirements.  These  requirements 
provide  that  decisions  made  by  less 
than  the  entire  board  or  balanced 
committee  are  also  reached  through 
balanced  consideration.23  For  example. 


>>  See  new  NASD  Regulation  By-Laws  Artida  V. 

"  See  new  Nasdaq  By-Laws  Article  V. 

"  See  new  NASD  By-Uws  Article  IX.  Section 
4(d);  new  NASD  By-Uws  Article  IX,  SecUon  5(e): 
see  also  new  NASD  By-Laws  Article  VII.  Section  8 
(establishing  quorum  for  transaction  of  business  at 
Board  meetings  as  a  "majority  of  the  Board, 
including  not  less  than  50  percent  of  the  Non- 
Industry  Governors");  new  NASD  Regulation  By- 
Laws  Article  V.  Section  5.9  (establishing  quorum 
requirements  for  the  NAC  as  "a  majority  of  the 
members,  includiitg  not  less  than  50  percent  of  the 
Non-Industry  members"):  new  Nasdaq  By-Laws 
Article  IV,  Section  4.9  (establishing  quorum  for  the 
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representation  of  Non-Industry  and 
Public  committee  members  on  the  new 
NASD  Executive  Committee  must  be  at 
least  as  great  as  the  representation  of 
Non-Industry  and  Public  Governors  on 
the  NASD  Board,  and  the  quorum  for 
the  transaction  of  business  at  Executive 
Committee  meetings  must  consist  of  a 
majority  of  its  members,  including  at 
least  50  percent  of  the  Non-Industry 
committee  members.  Similarly,  a 
quorum  for  the  transaction  of  business 
at  Audit  Committee  meetings  will 
require  a  majority  of  the  Audit 
Committee,  including  at  least  50  percent 
of  the  Non-Industry  committee 
members." 

Finally,  the  definitions  of  Industry, 
Non-Industry  and  Public  have  been 
revised.^*  A  Public  participant  on  a 
board  or  committee  is  someone  who  has 
no  material  business  relationship  with 
the  Association,  or  with  any  broker  or 
dealer.2«  The  Non-Industry  category  is 
slightly  broader,  permitting 
participation  by  those  connected  with 
companies  listed  on  Nasdaq.^^  The 
Industry  category  is.'^"  and  includes  all 
brokers  and  dealers,  their  officers, 


directors,  and  holding  companies,  large 
shareholders  of  brokers  and  dealers,  as 
well  as  many  of  the  people  (including 
professionals)  that  work  for  them.^^ 

In  addition  to  revising  the  structure  of 
the  boards  and  defining  the  categories  of 
participants,  the  NASD  proposes  to 
change  the  nomination  process  for 
Governors.  Directors  and  members  of 
the  NAC  and  the  Listing  Council.'* 
Compositional  requirements  will  be 
introduced  for  the  National  Nominating 
Committee,  the  number  of  Governors 
and  Directors  serving  will  be  limited, 
and  specific  removal  provisions  for 
National  Nominating  Committee 
members  will  be  added.''  In  addition, 
the  provisions  through  which  dissident 
candidates  can  stand  for  election  will  be 
refined.32  Members  will  be  given 


Board  of  Dirscton  to  transact  Imsiness  a*  "a 
majority  of  the  Board,  iocluding  not  less  than  50 
percent  of  the  Non-industry  Directors". 

'«  Similar  quonim  requirements  will  be  imposed 
on  the  Executive  Committees  of  the  Sulisidiaries. 
the  NASD  Finance  Committee,  the  National 
Nominating  Committee,  the  Management 
Compensation  Committee,  and  the  NAC. 

'^  In  addition,  disqualiflcation  and  removal 
procedures  have  been  imposed,  supporting 
tdhmmca  to  a  balanced  compositional  structure. 
OiiqaaHfication  in  this  instance  refers  to  a  change 
in  status  from  Public  and/or  Non-Industry  to 
Industry.  See  new  NASD  Article  Vll.  Section  6. 
Both  Governors  and  members  of  the  NAC  and  the 
National  Nominating  Committee  may  be  removed 
by  the  Board  if  they  refuse,  fail,  neglect,  or  are  not 
able  to  discharge  their  duties.  See  NASD  By-Laws. 
ArUcle  VII,  Section  1(b)  (NASD),  NASD  By-Laws, 
Article  vn.  Section  9(d)  (NAC):  See  NASD 
Regulation  By-Laws.  Article  V,  Section  5.6 
(National  Nominating  Committee). 

»The  new  NASD  By-Laws  define  a  "Public" 
participant  as  one  "who  has  no  material  tmsiness 
relationship  with  a  broker  or  dealer  or  the  NASD, 
NASD  Regulation,  or  Nasdaq."  See  NASD  By-Laws 
Article  I,  Section  (ff)  and  (gg);  new  NASD 
Regulation  By-Laws  Article  I.  Section  (z);  new 
Nasdaq  By-Laws  Article  I,  Section  (s). 

''The  new  NASD  By-Laws  define  a  "Non- 
Industry"  participant  as  one  "who  is:  (1)  a  Public 
Governor  or  committee  memtier:  (2)  an  officer  or 
employee  of  an  issuer  of  securities  listed  oo  Nasdaq 
or  traded  in  the  over-the-counter  market:  or  (3)  any 
other  individual  who  would  not  be  an  Industry 
(k>vemor  or  committee  member."  See  new  NASD 
By-Laws  Article  I.  Section  (cc)  and  (dd):  NASD 
Regulation  By-Laws  Article  I.  Section  (x):  new 
Nasdaq  By-Laws  Article  I.  Section  (q). 

**  Although  not  specifically  defined  as  "Industry" 
participants,  officers  of  the  NASD,  NASD 
Regulation  or  Nasdaq  serving  as  members  (other 
than  ex -officio  members)  of  a  board  or  committee 
appointed  under  the  newly  revised  by-la«rs  of  any 
of  the  three  corporations,  will  l>e  counted  with  the 
Industry  participants  for  compositional  and  quorum 
requirements. 


"The  new  NASD  By-Laws  define  an  "Industry" 
participant  as  one  "who:  (1)  Is  or  hMS  served  in  the 
prior  three  years  as  an  officer,  director,  or  employee 
of  a  broker  or  dealer,  excluding  an  outside  director 
or  a  director  not  engaged  in  the  day-to-day 
management  of  a  broker  or  dealer:  (2)  is  an  officer, 
director,  (excluding  an  outside  director)  or 
employee  of  an  entity  that  owns  more  than  ten 
percent  of  the  equity  of  a  broker  or  dealer,  and  the 
broker  or  dealer  accounts  for  more  than  five  percent 
of  the  gross  revenues  received  by  the  consolidated 
entity:  (3)  owns  more  than  five  percent  of  the  equity 
securities  of  any  broker  or  dealer,  whose 
investments  in  brokers  or  dealers  exceed  ten 
percent  of  bis  or  her  net  worth,  or  whose  ownership 
interest  otherwise  permits  him  or  her  to  be  engaged 
in  the  day-to-day  management  of  a  broker  or  dealer; 
(4)  provides  professional  services  to  brokers  or 
dealers,  and  such  services  constitute  20  percent  or 
more  of  the  professional  revenues  received  by  tlta 
governor  or  committee  member  or  20  percent  or 
more  of  the  gross  revenues  received  by  the 
Governor's  or  committee  meml>er's  firm  or 
partnership;  (5)  provides  professional  services  to  a 
director,  officer,  or  employee  of  a  broker,  dealer,  or 
corporation  that  owns  50  percent  or  more  of  the 
voting  stock  of  a  l>roker  or  dealer,  and  such  services 
relate  to  the  director's,  officer's,  or  employee's 
professional  capacity  and  constitute  20  percent  or 
more  of  the  professional  revenue  received  by  the 
Governor  or  committee  memt>er  or  20  percent  or 
more  of  the  gross  revenues  received  by  the 
Governor's  or  committee  member's  firm  or 
partnership;  or  (6)  has  a  consulting  or  employment 
relationship  with  or  provides  professional  services 
to  the  NASD.  NASD  Regulation,  or  Nasdaq  or  has 
had  any  such  relationship  or  provided  any  such 
services  at  any  time  %vithin  the  prior  three  years." 
See  new  NASD  By-Laws  Article  I.  Section  (n)  and 
(o):  new  NASD  Regulation  By-Laws.  Article  I, 
Section  (q):  new  Nasdaq  By-Laws  Article  I.  Section 

(i) 

">See  new  NASD  By-Laws  Article  Vn.  Sections 
9  and  10. 

»»  See,  e.g..  new  NASD  By-Laws  Article  Vll. 
Section  4(a)  (Board  size  and  composition):  new 
NASD  By-Laws  Article  VH,  Section  1(b)  (removal  of 
Governors  for  cause):  new  NASD  Regulation  By- 
Laws  Article  V.  Section  5.2(a)  (NAC  size  and 
composition);  new  NASD  Regulation  By-Laws 
Article  v.  Section  5.6  (NAC  meml>er  removal 
provisions):  new  Nasdaq  By-Laws  Article  Vi. 
Section  5.2(a)  (Listing  Council  size  and 
composition):  new  Nasdaq  By-Laws  Article  V. 
Section  5.6  (Listing  Council  member  removal 
provisions). 

»See  new  Article  VII.  Section  la  Related  to 
these  changes,  enhanced  procedures  for 
participation  in  annual  meetings  have  l>ean  addad. 


additional  time  in  which  to  propose 
dissident  candidates,  and.  in  their 
official  capacities,  Governors  will  not  be 
allowed  to  express  a  preference  for  any 
candidate  during  elections  involving 
dissident  candidates.'' 

The  NASD  also  proposes  to  amend 
the  conflicts  of  interest  provisions.'*  As 
revised.  Governors  and  committee 
members  will  be  prohibited  from 
direcUy  or  indirectiy  participating  in 
any  adjudication  of  the  interests  of  a 
party  if  they  have  a  conflict  of  interest 
or  bias,  or  if  circumstances  otherwise 
exist  where  their  fairness  might 
reasonably  be  questioned.  Governors  or 
committee  members  must  recuse 
themselves  or  be  disqualified  in 
accordance  with  the  Rules  of  the 
Association.'^  In  addition,  similar 
provisions  address  contracts  and 
transactions  between  the  NASD  and  any 
entity  in  which  a  Governor  or  officer  is 
involved.'* 

1.  Changes  to  the  NASD  By-Laws 

In  addition  to  the  structural  and 
related  changes,  the  NASD  is  proposing 
several  clarifying  amendments  to  its  by- 
laws. For  example,  the  term  "person 
associated  with  a  member"  is  revised  to 
clarify  that  this  term  includes  any 
natural  person  registered  under  the 
Rules  of  the  Association,  without  regard 
to  employment  responsibilities."  This 


See  new  NASD  By-Laws  Article  XXI.  "Meetings  of 
Members." 

"See  new  NASD  By-Laws  Article  vn.  Section  11: 
new  NASD  Regulation  By-Laws  Article  IV,  Section 
4.14:  new  Nasdaq  By-Laws  Article  IV,  Section  4.15. 

"  See.  e.g.,  new  NASD  By-Laws,  Article  4, 
Section  4.14(a). 

"See,  e.g.,  Rule  9160. 

»  New  Article  XV.  Section  4(b)  of  the  NASD  By- 
Laws  pttivides  that  a  coot/bct  or  transaction 
between  the  NASD  and  a  Governor  or  officer,  or 
between  the  NASD  and  any  entity  in  which  a 
Cjovemor  or  officer  is  a  director  or  officer,  or  has 
a  financial  interest,  is  not  void  or  voidable  solely 
for  ttiis  reason,  or  solely  liecause  the  Governor  or 
officer  is  present  at  the  meeting  of  the  Board  or 
committee  that  authorizes  Die  contract  or 
transaction,  or  solely  because  the  Governor's  or 
officer's  vote  is  counted  for  such  purposes  if:  (1) 
The  material  facts  pertaining  to  such  relationship  or 
interest  are  disclosed  or  are  known  to  the  Board  or 
the  committee,  and  the  Board  or  committee  in  good 
faith  authorizes  the  contract  or  transaction  by  the 
affirmative  vote  of  a  majority  of  the  disinterested 
Governors;  or  (2)  the  contract  or  transaction  is  fair 
to  the  NASD  as  of  the  time  it  is  authorized, 
approved,  or  ratified  by  the  Board  or  committee. 
New  Section  4(b)  further  provides  that  only 
disinterested  Governors  may  l>e  counted  in 
determining  the  presence  of  a  quorum  at  a  meeting 
of  the  Board  or  of  a  committee  which  authorizes  the 
contract  or  transaction.  Contracts  and  Transactions 
between  the  NASD  and  its  Subsidiaries  are  not 
subject  to  proposed  Section  4(b).  See  also  new 
NASD  Regulation  By-Laws.  Article  IV.  Section 
4.14(b);  new  Nasdaq  By-Laws,  Article  IV,  Section 
4.14(b). 

"See  new  NASD  By-Laws  Article  I(ee);  new 
NASD  Regulation  By-Laws  I(y):  and  new  Nasdaq 
By-Laws  Article  l(r). 


Federal  Regirtw  /  Vol.  62,  No.  225  /  Friday.  November  21.  1997  /  Notices 


counters  the  su^estion  in  certain  case 
law  that  any  person  whose  job  tide  or 
position  is  not  specifically  identified  in 
the  Association's  definition  of 
associated  person  (regardless  of  whether 
the  individual  is  registered  with  an 
NASD  member  firm)  may  not  be 
considered  an  associated  person  if  he  or 
she  is  not  directiy  "engagwl"  in  the 
securities  biuiness.'" 

Similarly,  the  revisions  clarify  the 
proceedings  for  obtaining  relief  from  the 
Association's  eligibility  requirements. 
The  current  language  coiUd  be  read  to 
suggest  that  a  broker  or  dealer  seeking 
admission  to  the  Association  could  use 
such  proceedings  to  obtain  relief  from 
the  eligibility  requirements  as  a  means 
of  gaining  admission  to  the  Association. 
The  Association  did  not  intend  to  apply 
this  pro'vision  to  applicants  for 
membership,  and  the  amendment 
removes  this  potential  ambiguity.  3« 

2.  Oianges  to  the  NASD  Regulation  By- 
Laws 

The  current  NASD  Regulation  By- 
Laws  were  adopted  on  July  19. 1996.  in 
connection  with  the  initial  restructuring 
of  the  NASD  following  presentation  of 
the  Select  Committee  Report  to  the 
NASD  Board.  In  addition  to  amending 
the  NASD  Regulation  By-Laws  to 
conform  them  to  the  changes  described 
above,  the  by-laws  now  include 
recognition  of  the  NASD  as  sole 
stockholder  of  NASD  Regulation  capital 
stock.  Furtiiermoie,  the  language 
deecribing  the  composition  and  powers 
of  the  new  NAC.  including  procedures 


•2389 


t  HHHUKtlUan  Ufa  bu.  Co. 
.  Daciiiaa  and  Ordw  of  April 
'.  Col).  ^d,  231  A.D.2d  467 
d.  676  N.£.2d  500  (N.Y. 


"SMSiodeva 
iii4nNall76H 

*Sm  Artida  DL  SwboB  3(d).  TIm  changes 
todudadahttMetf  Smakm  3(dK2).  the  surtua  of 
■■■ban  or  panoaa  aoiiigad  in  eligibility 
procawliiltfi.  which  is  not ««  forth  in  the  9520 
••riaa  of  tha  Rules  of  tha  Aaaociation.  This  is  not 
a  subalaniiva  change  in  tha  Association's  practice. 
Tha  by-law  revisioiH  alao  remove  the  requirement 
that  nnnh«a.  iwg/Mand  representative  and  other 
aaaocirtad  paraona  ralaaaa  the  Association  from 
liability  axcapt  far  willful  nulfcaaance.  See  Former 
Article  ID,  "Membarahtp."  renumbered  as  new 
Article  IV.  and  former  Article  IV,  "Ragisteied 
RapreaanUtivaa  and  Associated  Persoos," 
ranumberad  aa  n*w  Article  V.  The  Association 
propoaas  to  ddate  Sections  l(aK3)  ofMamberthip 
and  2(aX2)  of  Ragiatarwl  RaprasantaUvas  and 
Aaaodated  Parsons,  which  previottaly  included  the 
willful  malfaaaaaoe  relaaae.  Thia  is  not  subatantive 
rertaion,  howavar.  The  govamii^  sUta  law  in 
Oalawara  contains  a  similar  relaMa  from  liability 
under  tha  "buainaaa  judgment"  rule,  see.  Smith  v. 
Von  GotfaMB,  «••  A.2d  858.  873  (De.  1985) 
(lacognizing  tha  yoss  nagiigance  standard  of  caia 
in  the  cootaxt  of  analysing  a  corpoiata  director's 
duty  of  care),  although  "there  is  no  protection  far 
diiactora  who  have  made  'an  unintdligant  or 
unadviaad  MSBMOt'"  Id.,  at  872  (dtii^  Mitchell 
V.  Highland-Waatara  GIms.  167  A.2d  831. 833  (Da. 
»e83)). 


for  flistrict  elections,  are  included  in  the 
NASD  Regidation  By-Laws.  Finally, 
indemnification  provisions  protecting 
NASD  Regulation  personnel  (including 
Directors),  identical  to  those  of  the 
NASD  and  proposed  for  Nasdaq,  have 
been  added.'*o 

3.  Changes  to  the  Nasdaq  By-Laws 

Nasdaq  adopted  its  current  By-Laws 
on  October  27. 1993.  The  proposed 
amendments  conform  the  by-laws  to  the 
changes  described  above.  The 
provisions  creating  and  defining  the 
Listing  Ck)imcil  are  contained  herein.  In 
addition,  indemnification  provisions 
mirroring  the  NASD  and  NASD 
Regulation  have  been  included.** 

4.  Changes  to  the  Restated  Clertificates  of 
Incopporatitm 

The  changes  to  the  NASD  Restated 
Certifi(»te  of  Incxirporation  conform  it  to 
the  NASD  Board  structural  changes 
previously  described.*'  Similar 
conforming  changes  will  be  made  to  the 
NASD  Regulation  and  Nasdaq  . 

Certificates  of  IncoqKiration.*^ 

B.  The  Delegation  Phn 

The  amendments  to  the  Delegation 
Plan  reflect  the  new  interloddng  board 
structure  of  the  NASD  and  its 
Subsidiaries,  discussed  above.  For 
example,  the  Delegation  Plan  is 
amended  to  authorica  the  NASD  Board 
to  take  action  on  its  own  initiative, 
eithw  by  the  fiill  boud  or  through  the 
NASD  Executive  Committee.  The 
purpose  of  this  amendment  is  to  allow 
the  Association  to  act  quickly  and 
decisively  when  necessary.  Separate 
consideration  by  the  Subsidiary  board 
can  be  avoided  without  any  loss  of 
Subsidiary  board  input  because  the 
Subsidiary  bourd  members  constitute  a 
subset  of  the  NASD  Board.  This  option 
is  not  available  imder  the  current 
corporate  structure,  which  requires  that 
matters  within  a  Stibsidiary's  sphere  of 
delegated  authority  be  considered  by 
that  Subsidiary's  board  before 
consideration  by  the  NASD  Board. 

In  addition,  time-sensitive  matters 
arising  between  regularly  scheduled 
board  meetings  can  be  resolved  by  the 


«  See  new  N ASD  Raviaad  CartBcata  of 
Incorporation  Article  Filth  (Indemnification; 
Governor  LiabiUty);  new  Nasdaq  By-Laws  Article 
vm  (Indamnification  of  Directors.  OfBcars. 
Employaaa.  AgenU.  Nasdaq  Listii^  and  Haaring 
Raviaw  Council  and  Committee  Mambaca). 

«<  Sea  Ag.,  new  NASD  Raviaad  CartUScata  of 
Incorporatian  Article  Fifth  (Indemnification: 
Govamor  Liability);  naw  NASD  Ragulatlon  By-Laws 
Article  X  (Indaomificatioo  of  Directors,  OfBcars. 
Employaaa.  Aganu.  NAC  and  Comaiittaa  Mambofs). 

**S«e  naw  Article  Eighth. 

*^  Full  text  versions  of  theae  rh»ng»t  tn 
contained  in  the  Notice,  see  supni  text 
accompanying  note  S. 


NASD  Executive  Committee.  Ctirrentiy, 
the  Siibsidiaries'  executive  committees 
may  take  initial  action  on  such  matters, 
but  the  action  cannot  be  implemented 
without  the  unanimous  written  consent 
of  the  NASD  Board.  Obtaining  such 
consent  can  impede  the  Association's 
abilify  to  respond  to  urgent  matters.  As 
revised,  the  NASD  Executive  Committee 
will  be  able  to  convene  telephonically 
on  an  as-needed  basis  to  address  time- 
sensitive  matters. 

The  revisions  to  the  Delegation  Plan 
also  include  provisions  addressing 
petitions  for  reconsideration  of  NAC 
and  Listing  Coimcil  recommendations 
on  proposml  rule  changes,  when  their 
recommendations  are  iiKxinsistent  with 
later  action  taken  by  their  respective 
governing  Subsidiary  boards.  If  either 
the  NAC  or  Listing  Council  disagrees 
with  its  respective  Subsidiary  board, 
they  may  now  petition  the  NASD  Board 
for  reconsideration  of  the  matter.** 

In  addition  to  the  c:hanges  related  to 
recenstitution  of  the  governing  boards, 
the  revised  Delegation  Plan  includes 
changes  to  several  important 
committees.  Specifically,  the 
compositional  and  quonmi 
requirements  of  the  NASD's 
Management  Ckimpensation  Committee, 
NASD  Regulation's  Market  Regulation. 
National  Arbitration  and  Mediation,  and 
Operations  Committees,  as  well  as 
Nasdaq's  Quality  of  Markets  and  Market 
Ojjerations  Review  dkimmittees,  are 
iiududed  in  tibe  revised  Delegation  Plan, 
providing  for  diversify  of  membw.  non- 
industry  and  public  participation. 

Furthermore,  the  revised  Delegation  - 
Plan  includes  an  amendment  requiring 
establishment  of  procedures  to  consider 
requests  by  members,  associated 
persons,  and  members  of  the  public  to 
initiate  formal  disciplinary  action.*' 
This  will  allow  the  Association  to  be 
more  responsive  to  public  inquiry  and/ 
or  complaints  about  broken,  dealers  and 
their  employees. 

Finally,  the  oversight  and 
management  responsibilities  of 
Stix:kwatch.  which  handles  the  trading 
halt  fimctions  for  the  Nasdaq  market 
and  exchange-listed  securities  traded  in 
the  over-the-cotmter  market,  are  more 
clearly  defined.  As  amended,  the 
Delegation  Plan  prtmdes  that  review  of 
all  questionable  market  activity, 
possible  nde  infractions,  or  any  other 
matters  that  require  any  type  of 


**  Sao  nnr  aoctions  H.B  J.  and  in.B.3. 

'**See  new  section  II.A.l.f.  Additional  discuaatoo 
of  theae  procedures  is  included  in  the  order 
approving  SR-NASD-97-28.  discussed  iupra  nota 
6,  in  connection  with  deletion  of  farmer  Rule  8120 
of  the  Rules  of  the  Association  See  Sacuritiea 
Rxrhange  Act  Release  No.  38906  (August  7, 1997), 
62  Fit  4338S  (August  13.  IWT). 
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investigative  or  regulatory  follow-up 
will  be  referred  to  and  conducted  by 
NASD  Regulation,  which  will  assume 
sole  responsibility  for  the  matter  until 
resolution.  This  responsibility  will 
include  examinations,  investigations, 
document  requests,  and  any 
enforcement  action  that  NASD 
Regulation  deems  necessary.  In 
addition,  the  revisions  provide  that 
NASD  Regulation  staff  at  all  times  will 
have  access  to  all  records  and  files  of 
the  Stockwatch  function. 

m.  Commenti 

The  Commission  did  not  receive 
comments  on  the  NASD  Proposal. 

IV.  Discussion 

A.  The  Proposed  Amendments 

As  discussed  below,  the  Conunission 
has  determined  at  this  time  to  approve 
the  NASD  Proposal.  The  standard  by 
which  the  Commission  must  evaluate  a 
proposed  rule  change  is  set  forth  in 
Section  19(b)  of  the  Act.  The 
Commission  must  approve  a  proposed 
NASD  rule  change  if  it  finds  that  the 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  govern 
the  NASD.*^  In  evaluating  a  given 
proposal,  the  Conunission  examines  the 
record  before  it  and  all  relevant  factors 
and  necessary  information.  In  addition. 
Section  15A  of  the  Act  establishes 
specific  standards  for  NASD  rules 
against  which  the  Commission  must 
measure  the  NASD  E*roposal.*^ 
■  The  Commission  has  evaluated  the 
NASD's  proposed  rule  change  in  light  of 
the  standards  and  objectives  set  forth  in 
the  Act  (particularly  Sections  15A*"  and 
3(f)  *^],  as  well  as  the  SEC  Order  and  the 
21(a)  Report  The  Commission  believes 


«•  15  U.S.C  Tttfb). 

♦'15U.S.C  780-3. 

'■For  example.  Section  lSA(bX8)  requires  that 
the  rules  of  an  association  provide  a  hir  procedure 
for  the  disciplining  of  members  and  persons 
associated  with  members,  the  denial  of 
membership,  the  barring  of  any  parson  becoming 
associated  with  a  member  thereof,  and  ibr  the 
prohibition  or  limitation  by  the  association  of  any 
person  with  respect  to  access  to  services  offered  by 
the  association.  Section  15A(hX2)  requires  a 
registered  securities  association  when  determining 
whether  a  person  shall  be  denied  membership, 
barred  from  becoming  associated  with  a  member,  or 
prohibited  or  limited  with  respect  to  access  to 
•arvicaa  offiared  by  the  association  or  member 
tbarsof,  to  notify  such  person  of  and  give  him  an 
opportunity  to  be  heard  upon,  the  specific  grounds 
for  denial,  bar,  or  prohibition  or  limitation  under 
consideration  and  keep  a  record.  Section  lSA(h)(3) 
governs  when  a  registered  securities  association 
may  summarily  suspend  a  member  or  a  person 
associated  with  a  member. 

**  In  approving  this  proposal,  the  Commission 
notes  that  it  has  considered  the  proposed  rule 
change's  impact  on  efficiency,  competition,  and 
capital  formatioa.  15  VS.C.  78c(n. 


that  the  changes  to  the  Association's 
corporate  structure  are  consistent  with 
those  provisions,  as  well  as  the 
objectives  of  the  Undertakings  and  the 
21(a)  Report.  The  proposed  rule  change 
maintains  a  balanced  governance 
structure  by  providing  that  the  number 
of  Public  and  Non-Industry  members  of 
the  NASD  Board  exceed  the  number  of 
Industry  members.  By  providing  for 
substantial  and  meaningful  public  and 
non-industry  involvement,  in  addition 
to  diverse  representation  of  various 
sectors  of  the  securities  industry,  on  the 
governing  boards,  the  NASD  Proposal 
should  encourage  dispassionate 
performance  of  the  NASD's 
responsibilities  as  an  SRO. 

As  reconstituted  under  the  proposed 
rule  change,  each  corporation  will 
continue  to  retain  a  clear  and  distinct 
role,  with  separate  officers  and  staff. 
Specifically,  the  NASD  will  continue  to 
resol>(e  conflicts  between  the  > 

Subsidiaries  and  retain  ultimate 
responsibility  for  its  statutory 
obligations  as  an  SRO;  NASD  Regulation 
will  continue  to  perform  the  day-to-day 
regulation  of  brokers  and  dealers,  have 
primary  responsibility  for  adjudication 
and  enforcement,  and  to  supervise 
surveillance  of  Nasdaq  and  other  OTC 
markets;  and  Nasdaq  will  continue  to 
own  and  operate  the  Nasdaq  market  and 
develop  and  implement  rules  governing 
that  market,  50 

The  substitution  of  the  NAC  and  the 
Listing  Council  for  their  predecessor 
board  committees,  should  provide  that 
the  adjudication  and  listing  review 
process  is  conducted  by  qualified 
individuals  representing  both  the  public 
and  the  industry.  Creation  of  the  new 
councils  is  consistent  with  the 
requirements  of  the  Act,  and  with  the 
NASD's  obligations  under  the  SEC 
Order  and  the  21(a)  Report. 

Finally,  the  various  changes  to  the 
quorum  provisions,  the  nominating 
procedures,  and  the  conflicts  of  interest 
provisions  contribute  to  and  enhance 
the  Association's  ability  to  perform  its 
SRO  responsibilities  in  an  objective, 
balanced  and  responsive  manner. 


"Specifically,  the  proposed  rule  changes 
comport  with  the  requirements  (i)  by  balancing  the 
AMOciation's  boards  and  committees  (see  new 
NASD  By-Laws  Article  VII,  Section  4  and  Article 
IX:  new  NASD  Regulation  By-Laws  Article  IV:  new 
Nasdaq  By-Laws  Article  IV;  Delegation  Plan  I.C, 
II.C);  (ii)  by  placing  primary  day-to-day 
responsibility  for  regulatory  matters  with  NASD 
Regulation  (see  new  Delegation  Plan  section  ILA,1): 
(iii)  by  providing  for  the  autonomy  and 
independence  of  the  regulatory  staff  of  the  NASD 
and  its  Subsidiaries  (see  id.]:  and  (iv)  by  providing 
for  the  existence  of  a  substantial,  independent 
internal  audit  staff  that  reports  directly  to  an  audit 
committee  of  the  NASD  Board  (sea  new  NASD  By- 
Laws  Article  IX.  Section  5). 


B.  Effectiveness  of  the  Amendments 

The  NASD  has  requested  varying 
effective  dates  for  the  amendments 
contained  in  this  Order.^i  In  general, 
those  portions  addressing  nomination 
and  election  procedures  will  become 
effective  upon  issuance  of  this  Order. 
Immediate  effectiveness  of  these 
changes  will  facilitate  the  nomination 
and  election  of  members  of  the  NASD, 
NASD  Regulation,  and  Nasdaq  Boards. 
the  NAC,  and  the  Listing  Coimcil  whose 
terms  of  office  will  begin  in  1998. 

The  remaining  changes  will  become 
effective  at  the  January  1998  meeting  of 
the  NASD  Board,  which  will  itself 
conform  to  the  new  balanced 
compositional  requirements  contained 
in  this  Order.  Allowing  a  period  of  time 
between  approval  of  this  Order  and  the 
effective  date  will  give  the  Association 
adequate  time  to  achieve  the 
comprehensive  changes  to  its  structure. 

Finally,  the  Commission's  temporary 
approval  of  SR-NASD-96-20  and  SR- 
NASD-96-29,  which  is  currently 
scheduled  to  lapse  on  November  15, 
1997  (to  the  extent  these  rule  filings  are 
not  superseded  by  the  immediately- 
effective  nomination  and  election 
procedure  amendments),  is  extended 
tintil  the  first  meeting  of  the  NASD 
Board  of  Governors  in  January.  1998.^^ 

V.  Amendment  No.  2 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Specifically, 
Amendment  No.  2  amends  the  time 
during  which  a  member  may  submit 
agenda  items  for  the  annual  meeting  of 
NASD  members.  The  Commission 
believes  that  this  change,  combined 
with  those  in  the  initial  filing  of  SR- 
NASD-97-71  are  consistent  with  the 
Act,  and  should  enhance  both  the  fair 
and  efficient  operation  of  the  NASD  and 
the  dispassionate  application  of  the 
rules  and  fairness  in  the  NASD's 
adjudicatory  and  listing  processes,  as 


»  See  Letter  from  T.  Grant  Gallery,  yice  President 
and  Cenerl  Counsel.  NADS  to  Katheriiie  A. 
England,  Assistant  Director,  Commission,  dated 
November  12. 1997. 

"  Specifically,  the  following  sections  of  the 
corporate  governance  documents  will  become 
effective  immediately  upon  issuance  of  this  Order: 

•  NASD  By-Laws  Article  VII,  Section  9(a),  9(e). 
and  10  tlirough  14: 

•  NASD  By-Laws  Article  XX  and  XXI: 

•  NASD  Regulation  By-Laws  Article  IV,  section 
4.16 

•  Nasdq  By-Laws  Article  IV,  Section  4.15. 
These  provisions  will  supersede  the  following 

provisions  of  the  temporarily  approved  Plan  of 
Allocation  and  DelegaUon  of  Functions  by  NADS  to 
Subsidiaries:  I.C2.a:  I.C2.b.3:  IC3.,  n.B.2.  a 
through  a.B.2.c:  and  IU.B.2.a. 
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well  as  other  regulatory  activities. 
Finally,  the  acceleration  of  the 
effectiveness  of  Amendment  No.  2  will 
enable  the  Commission  to  approve  its 
changes  at  the  same  time  as  the  other 
major  modifications  to  the  NASD 
corporate  governance  procedures 
proposed  in  the  Notice.  Therefore,  the 
Commission  believes  that  granting 
accelerated  approval  to  Amendment  No. 
2  is  appropriate  and  consistent  with 
Section  19(b)(2)  of  the  Act." 

VI.  Solicitation  of  Cominenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and ' 
arguments  concerning  Amendment  No. 
2  to  the  proposed  rvde  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  writtmi 
statements  with  respect  to  Amendment 
No.  2  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.Q  552.  wrill 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-71  and  should  be 
submitted  by  December  12,  .1997. 

Vn.  ConchisioB 

For  all  of  the  aforementioned  reasons, 
the  Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association. 

A  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^*  that  (a)  the 
proposed  rule  change  (SR-NASD-^7- 
71)  is  approved,  including  approval  of 
Amendiment  No.  2  on  an  accelerated 
basis  (with  the  effective  date  of  the 
nomination  and  election  procedures  to 
be  immediate  and  the  effective  date  of 
the  remaining  provisions  to  occur  at  the 
time  of  the  January  1998  meeting  of  the 
NASD  Board),  and  (b)  temporary 
approval  of  the  proposed  rule  changes 
(SR-NASD-96-20  and  SR-NASD-96- 
29),  to  the  extent  not  superseded  by  the 
immediately  effective  amendments  to 
SR-NASD-97-71.  is  extended  until  the 


January  1998  meeting  of  the  NASD 
Board. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Marsaiet  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc,  97-30622  Filed  11-20-97;  8:45  am) 

BNJUNQ  OOOe  SMO-M-U 


SECURmES  AND  EXCHANGE 
COMMISSION 

[RetoMe  Na  34-at322:  FUe  No.  SR-NASO- 
97-7«| 

8«lf-Regul8tory  Ofganizations;  Notico 
of  Rling  of  Propoa«d  Rulo  Change  by 
National  Association  of  Securitias 
Dealers,  Inc.  Relating  to  the  Amended 
Interpretation  of  IM-8310-2,  Release  of 
Dieclplinary  Information,  and  the 
Implementation  of  Interim  Pagae  in 
Forms  U-4  and  U-5 

November  13,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4,  thereunder,' 
notice  is  hereby  given  that  on  October 
17, 1997,3  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  -with  the  Securities 
and  Exchange  Conunission  ("SEC"  or 
"Commission")  the  proposed  nUe 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  Inc. 
("NASDR").*  The  Commission  is 
publishing  this  notice  to  solicit 


uiSU.S.C78«(bK2). 
••  15  U.S.C  7»a(b)(2). 


» 17  CFR  200.30O-3(aXl2). 

M5U.S.C78s(bXl). 

» 17  GFR  240.196-4. 

>On  November  6, 1997,  the  NASD  Kegulation, 
Inc.  filed  an  amendment,  which  among  other 
things,  clarifies  the  reference  to  "associated  parson" 
and  explains  the  absence  of  the  term  "issuer"  in  the 
definition  of  "investment-related."  See  letter  bom 
Alden  S.  Adkins,  General  Counsel,  NASD 
Regulations,  Inc.  to  Katherine  A.  England,  Assistant 
Director.  Division  of  Market  Regulation,  SEC,  dated 
November  6, 1997  ("Amendment  No.  1").  On 
November  12. 1997,  the  NASD  Regulation,  Inc. 
amended  its  proposal  to  clarify  the  definition  of 
"appropriate  signatory"  and  to  clarify  the 
implementation  dales  of  the  interim  Forms  and  the 
disclosure  of  additional  information.  S«e  letter  from 
Alden  S.  Adkins,  General  Counsel,  NASD 
Regulation.  Inc.,  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation.  SEC,  dated 
November  12, 1997  ("Amendment  No.  2"). 

*The  Association  submitted  a  similar  prapoaal  on 
November  25. 1996.  See  Securities  Exchange  Act 
Rriease  No.  37994  (November  27. 1996)  61  FR 
64549  (December  5.  1996)  (SR-NASD-«6-38).  After 
several  negotiations  among  the  Commission,  the 
NASD,  and  the  North  American  Securities 
Administrators  Association,  Inc.  ("NASAA").  SR- 
NASD-96-38  has  been  withdrawn  and  replaced  in 
its  entirety  by  the  current  filing.  See  letter  from  )oan 
C  Conley,  Corporate  Secretary,  NASD  Regulation, 
Inc.,  to  Katherine  A.  England,  Assistant  Director, 
Division  of  Market  Regulation,  SEC,  dated  CXMbar 
17, 1997. 


comments  on  the  proposed  rule  change 
from  interested  persons, 

I.  Self-Regulatory  Organizatmo's 
Statement  of  the  Tenns  of  Substance  of 
the  Pit^KMed  Rule  Change 

NASDR  is  proposing  to  amend  the 
Interpretation  on  the  Release  of 
Disciplinary  Information,  IM-8310-2  of 
Rule  8310  of  the  Procedural  Rules  of  the 
NASD,  to  include  additional 
information  required  to  be  reported 
pursuant  to  the  amended  Forms  lJ-4, 
U-5,  and  BD.  Interim  pages  for  Forms 
U-4  and  U-5  also  have  been  filed  to 
facilitate  the  immediate  release  of  this 
additional  information.^  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  an  italics. 

IM-8310-2.  Release  of  Discipiinaiy 
Information 

(a)  The  Association  shall,  in  response 
to  a  written  inquiry,  electrtmic  inquiry,* 
or  telephonic  inquiry  via  a  toll-free 
telephone  fisting,  release  certain 
information  contained  in  its  files 
regarding  the  employment  and 
disciplinary  history  of  members  and 
their  associated  persons,  including 
information  regarding  past  and  present 
employment  history  with  Association 
members;  all  final  disciplinary  actions 
taken  by  federal,  state,  or  foreign 
securities  agencies  or  self-regulatory 
organizations  that  relate  to  securities  or 
commodities  transactions;  all  pending 
disciplinary  actions  that  have  been 
taken  by  federal  or  state  securities 
agencies  or  self-regulatory  organizations 
that  relate  to  securities  and  commodities 
transactions  and  are  required  to  be 
reported  on  Form  BD  for  Form  U-4  and 
all  foreign  government  or  self-regulatory 
organization  disciplinary  actions  that 
relate  to  securities  cr  commodities 
transactions  and  are  required  to  be 
reported  on  Form  BD  or  Form  U-4;  and 
all  criminal  indictments,  informations 
or  convictions  that  are  required  to  be 
reported  on  Form  BD  or  Form  U-4,  The 
Association  will  also  release 
information  required  to  be  reportedttn 
Form  BD  or  Form  U-4  concerning  civil 
judgments  and  arbitration  decisians  in 
securities  and  commodities  disputes 
involving  public  customers,  pending 
and  settled  customer  complaints, 
arbitrations  and  civil  litigation,  current 
investigations  involving  criminal  or 


^Copies  of  Forms  U-4  and  U-5.  containing  Ibe 
interim  pages,  were  submitted  as  Attachment  A  to 
the  NASD's  rule  proposal.  A  complete  set  of  the** 
revised  forms  is  available  for  inspection  and 
copying  in  the  Commission's  Public  Refsianca 
Room  and  is  also  available  from  the  NASD. 

*  Upon  approval  of  this  proposal,  the  NASD  plans 
to  begin  responding  to  electronic  inquiries  vie  the 
Internet  on  or  about  January  1. 1996.  See 
Amendment  No.  2,  p.  1. 
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ngulatory  matters,  terminations  of 
employment  after  allegations  involving 
violations  of  investment  related  statutes 
or  rules,  theft  or  wrongful  taking  of 
property,  bankruptcies  less  than  ten 
years  old,  outstanding  judgments  or 
liens,  any  bonding  company  denial,  pay 
out  or  revocation,  and  any  suspension 
or  revocation  to  act  as  an  attorney, 
accountant  or  federal  contractor.' 
•        •        •        •        • 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
rhsngn 

In  its  filing  with  the  Commission,  the 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  simunaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Oie  Proposed  Rule 
Change 

1.  Purpose 

Under  the  NASO's  Public  Disclosure 
Program,"  the  NASD,  in  response  to  a 
written  inquiry  or  telephonic  inquiry 
via  a  toll-free  telephone  listing,  releases 
certain  information  contained  in  the 
Central  Registration  Depository  ("CRD") 
regarding  the  employment  and 
disciplinary  history  of  members  and 
their  associated  persons,  including 
information  regarding  past  and  present 
employment  history  with  Association 
members;  all  final  disciplinary  actions 
taken  by  federal,  state,  or  foreign 
securities  agencies  or  self- regulatory 
organizations  that  relate  to  securities  or 
commodities  transactions:  all  pending 
disciplinary  actions  that  have  been 
taken  by  federal  or  state  securities 
agencies  or  self-regiilatory  organizations 
that  relate  to  securities  and  commodities 
transactions  and  are  required  to  be 
reported  on  Form  BD  or  Form  U— 4;  all 
foreign  government  or  self-regulatory 
organization  disciplinary  actions  that 
relate  to  seciirities  or  commodities 


'  The  NASD  propoMs  that  the  diacloeure  of  this 
■dditional  informatioo  will  become  affective  on 
Fabniory  17.  1998.  Infonnatioo  releaaed  from 
January  1  to  Febtuary  17. 1998.  would  include  only 
that  information  that  ctureatly  is  required  to  be 
repotted  oo  Forms  U-4  and  VS.  See  Amendment 
No.  2.  pp.  1-2. 

•  See  Securities  Exchange  Act  Rei.  No  30829 
(April  23.  1992)  57  FR  18535  (AprU  30. 1992):  and 
Securities  Exchange  Act  Rel.  No.  32S68  (]uly  1. 
1993)  58  FR  38723  (July  8,  1993). 


transactions  and  are  required  to  be 
reported  on  Form  BD  or  Form  U— 4;  and 
all  criminal  indictments,  informations 
or  convictions  that  are  required  to  be 
reported  on  Form  BD  or  Form  U-4.  The 
Association  also  releases^nformation 
concerning  civil  judgments  and 
arbitration  decisions  in  secxirities  and 
commodities  disputes  involving  public 
customers. 

In  1992,  the  NASD  began  developing 
a  replacement  for  the  CRD  system.  In 
conjunction  with  that  effort,  the  NASD 
worked  with  the  NASAA,  the 
Commission,  and  the  New  York  Stock 
Exchange  to  amend  Forms  U-4,  U-5, 
and  BD  to  accommodate  electronic 
filing  of  information  with  the  new  CRD 
when  it  became  operational.  The 
Commission  approved  the  amended 
forms  in  July  1996." 

On  November  25,  1996,  the  NASD 
filed  a  proposed  rule  change  designed  to 
permit  the  NASD  to  release  additional 
information  regarding  the  disciplinary 
history  of  its  members  and  persons 
associated  with  a  member  as  part  of  the 
Public  Disclosure  Program. 'o  The 
proposed  rule  change  would  have 
allowed  the  NASD  to  release  all 
information  on  any  question  on  page  3 
(Question  22)  of  the  amended  Form  U- 
4  and  Question  11  of  the  amended  Form 
BD.  as  approved  by  the  Commission  in 
July  1996.  At  the  time  of  this  filing,  the 
NASD  anticipated  that  the  new  CRD 
system  would  become  operational  in  the 
Spring  of  1997  The  additional 
information  that  the  NASD  proposes  to 
disclose  includes: 

1.  All  pending  arbitrations  and  civil 
proceedings  that  relate  to  securities  or 
commodities  transactions; 

2.  Pending  written  customer 
complaints  alleging  sales  practice 
violations  and  compensatory  damages  of 
$5,000  or  more; 

3.  Settlements  of  $10,000  or  more  of 
arbitrations,  civil  suits,  and  customer 
complaints  involving  securities  or 
commodities  transactions; 

4.  Current  investigations  involving 
criminal  or  re^latory  matters; 

5.  Terminations  of  employment  after 
allegations  involving  violations  of 
investment-related  statutes  or  rules, 
fraud,  theft,  or  bilure  to  supervise 
investment-related  activities; 

6.  Bankruptcies  less  than  10  years  old 
and  outstanding  liens  or  judgments: 

7.  Bonding  company  denials,  pay 
outs,  or  revocations;  and 


*  See  Securities  Exchange  Act  Rei.  No.  37407 
(July  5.  1996)  61  FR  36595  (July  11,  1996);  and 
Securities  Exchange  Act  Ral.  No.  37431  July  12. 
1996)  61  FR  37357  (July  18,  1996).  See  alio 
Securities  Exchange  Act  Rel.  No.  37832  (September 
4. 1998)  61  FR  47412  (September  9. 1996). 

■°  See  lupra  note  5. 


8.  Any  suspension  or  revocation  to  act 
as  an  attorney,  accountant,  or  federal 
contractor. 

In  January  1997,  NASD  Regulation 
senior  mtmagement  determined  that  the 
CRD  redesign  should  be  reassessed  in 
light  of  changing  business  needs  and 
rapidly  advancing  technology.  The  CRD 
reassessment  reviewed  each  of  the 
components  of  the  CRD  redesign, 
developed  a  revised  Internet-based 
technology  architecture  and  strategy  for 
going  forward  with  CRD  modernization, 
and  mapped  that  architecture  into  a 
series  of  incremental  projects  that  will 
provide  an  overall  modernization  of 
CRD  before  the  turn  of  the  century. 

As  a  result  of  the  C^D  reassessment 
and  revised  technology,  the  NASD  is 
withdrawing  the  previously  proposed 
rule  change  (SR-NASD-96-38)  to  the 
Public  Disclosure  Program  because  it 
was  premised  on  the  implementation  of 
the  redesigned  CRD  and  the  use  of  the 
amended  Form  U-4,  Form  U-5,  and 
Form  BD. 

This  filing,  which  replaces  SR- 
NASD-96-38,  proposes  the  same 
substantive  disclosure.  However,  to 
accomplish  the  release  of  the  additional 
information,  the  NASD  has  reformatted 
the  questions  set  forth  on  the  page  3  of 
amended  Form  U-4;  questions  13 
through  16  on  amended  Form  U-5:  and 
the  Disclosure  Reporting  Pages  for  both 
Forms  in  a  manner  that  is  compatible 
with  its  current  CRD  technology 
architecture.  The  reformatted,  interim 
forms  contain  no  substantive  changes  to 
any  of  the  questions  on  those  pages. 

The  Association  has  clarified  Uie 
definitions  of  "investigation"  and  "sales 
practice  violation"  for  purposes  of  the 
Forms.  For  purposes  of  Forms  U-4  and 
U-5  reporting,  the  instructions  clarify 
that  an  "investigation"  includes  an 
NASD  investigation  after  a  "Wells" 
notice  has  been  given  or  after  a  person 
associated  with  a  member,  as  defined  in 
the  NASD  By-Laws,  has  been  advised  by 
the  staff  that  it  intends  to  recommend 
formal  disciplinary  action.  The 
instructions  further  clarify  that  a  "sales 
practice  violation"  includes  any 
conduct  directed  at  or  involving  a 
customer  that  would  constitute  a 
violation  of  rules  for  which  a  person 
could  be  disciplined  by  any  self- 
regulatory  organization. 

The  Association  also  proposes  a 
technical  correction  to  the  interim  Form 
U-5.  On  the  amended  Form  U-4,"  the 
Association  defined  the  term 
"investment-related"  as  pertaining  to 
"seciuities,  commodities,  banking, 
insurance,  or  real  estate  investment 
company,  investment  adviser,  futures 


"  See  tupra  note  9. 
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sponsor,  bank,  or  savings  association." 
llie  Association  intendad  that  the  same 
definitioB  apply  for.  the  Form  U-&,  but 
the  word  "issaac"  was  inadvsrten^ 
omitted.  Thus,  on  the  interim  Eoim  Ur- 
5,  this  omiauoB  is  cnrractad  salfaaLboth. 
the  interim  Form  U-4  and  Form  U-5  set 
forth  the  same  definition.  Similarly,  the 
definition  of  the  term  "appropriate 
signatory"  on  the  interim  Form  U-5  is 
corrected  to  refer  to  "issuer"  rather  than 
"issuer  of  securities"  becausa  the  fbimar 
term  wa»  intotdtd  to  be  used 
consistently  on  the  amended  Forms  U- 
4  and  U-5.  Thus,  the  interim  Forms  U- 
4  and  U-S  have  been  corrected  to  reflect 
the  intended  referenca  and  its  consistent 
application. 

The  instructions  to  and  reformatted 
pages  of  the  proposed  interim  Forms  U- 
4  and  U-5  were  submitted  with  the 
proposal  as  Attachment  A."  The  NASD 
proposes  to  make  the  interim  Forms  and 
the  disclosure  of  the  additional 
information  sat  forth  in  this  nile  filing 
efbctive  on  February  17, 1998.  This 
efbctive  date  will  permit  members  and 
the  NASD  to  complete  annual 
registntion  renewrals  and  permit  the 
NASD  to  train  members  on  the  use  of 
the  interim  Forms  before  the  interim 
Forms  are  implemented.  The  NASD 
proposes  to  begin  responding  to 
electronic  inquiries  for  Public 
Disclosure  Program  information  via  the 
Internet  after  this  rule  filing  is 
api»oved,  on  or  about  January  1, 1998. 
liiiB  information  that  would  be  released 
from  Januwy  1  to  February  17. 1998. 
would  include  only  that  information 
that  currenUy  is  reqiiired  to  be  reported 
on  the  Forms  U-4  and  U-5  and  is 
currently  released  under  IM-11310-2.*^ 

2.  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
Change  is  consistent  with  Sections 
15A(b)(6)  1*  and  15A(i) "  of  the  Act  The 
NASD  believes  the  proposed  rule 
change  will  further  the  goals  of  these 
sections  of  the  Act  inasmuch  as  the 
increased  disclosure  will  enhance  the 
access  of  members  of  the  public  to 
information  that  will  help  them  to 
determine  whether  to  conduct  or 
continue  to  conduct  business  with  an 


"  See  supra  note  6. 

"  See  supra  notes  7  and  8. 

'*  Section  15A(bH6)  requires  that  the  Assotnation 
amend  its  rules  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and  in  general,  to  protect 
investors  and  the  public  interest. 

"Section  15A(i)  requires  the  Association  to:  (1) 
Establish  and  maintain  a  toll-hee  telephone  listing 
to  receive  inquiries  regarding  disciplinary  actions 
involving  its  members  and  their  associated  persons, 
and  (2)  promptly  respond  to  such  inquiries  in 
writing. 


NASD  member  or  any  of  the  member's 
associated  persons. 

B.  Self-Regulatory  Orgazu2xttion'8 
Statemeift  on  Burdeaoir  Competition 

The  NASD  doea  not  beheve  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtheranoe 
of  the  purposes  of  tiie  Act 

C.  Self-Regulatory  Orgartization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Raceived  From 
h4Bmbers.  Partieipants.  or  Others 

Written  comments  were  neithw  • 
solicited  nor  received 

m.  Date  otEiSectimatm  of  tiia 
Prapoaad  Rule  Change  and  "fiaii^  Car 
CaauBiaakMi  Actios 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fadend 
Segiater  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fintfaig  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  oc 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rude  change 
should  be  disapproved. 

IV.  SoliGitatiaa  of  GaouiHtta 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3ring  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  12, 1997. 

For  the  G^mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '• 


Margaret  H.  McFarlaad. 

Deputy  SeKTBtary. 

(PR  Doc.  97-30623  Filed  11-20-97;  8:45 1 
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S>tf  n»gulrtory  OrynteiBonst  Mtio* 
of  FHIng  aid  tannwdlM*  EII«eav«Ma». 
of  PropoMd  nBl»ClMng»4>y  itM 
PwlUc  Exctoongo,  Incoiporaiid 
IMaling  to  AppHcantSpocWIalaon 
thoExchango 

November  14, 1997. 

Pursuant  to  Sectfon  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1,  notice  is  hereby  given  that  on 
November  10, 1997,  the  Pacific 
Exchange,  Incorporated  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change  as 
described  in  Items  I,  II,  and  ID  below, 
which  Items  have  been  prepared  by  the 
PCX.  The  Commission  is  publishing  this 
notice  to  solicit  comment  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-R^ulatary  OcganiEation's 
Statamant  of  tihe  Terms  of  Sobataaaa  af 
dw  Propoaed  Rule  Change 

The  PCX  is  proposing  to  make 
technical  changes  to  its  rules  on  the 
pnxiedures  relating  the  approval  prtxess 
for  applicant  specialists  on  the 
Exchange.  The  text  of  the  proposed  rule 
changes  is  available  at  the  Office  of  the 
Secretary,  PCX,  and  in  the  Public 
Refsrence  Room  at  the  Commission. 

n.  Self-Regulatory  Oiiganization's 
Statement  of  dye  Purpoae  of,  and 
Statutory  Basis  Sh-,  the  Prapoaed  Rola 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  section  A,  B,  and 
C  below,  of  the  most  significant  aspects 
of  such  statements. 


>•  17  CFR  20e.3O-3(a)(12). 


<  IS  U.S.C  78s(bXl). 
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A.  Self-Regulatory  Organixition's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  uie  Proposed  Rule 
Change 

PCX  Rule  5.27(d)  currently  provides 
that  an  applicant  for  appointment  as  a 
registered  specialist  (the  "applicant 
specialist")  must  hmction  in  a  market 
making  capacity  at  a  specialist  post  on 
the  floor  of  the  Exchange  for  a  minimum 
period  of  three  months,  and  that  the 
applicant  specialist  wiU  be  required  to 
f>erfonn  primary  market  making 
responsibilities  in  at  least  one  issue 
throughout  this  minimum  period.  It 
further  provides  that  the  applicant 
specialists'  performance  will  be 
reviewed  by  the  Equity  Allocation 
Committee  after  the  first  thirty  days  and 
•§yn  after  the  first  seventy- five  days. 
Finally,  it  states  that  the  evaluation  of 
the  applicant  specialist's  performance 
will  be  based  upon  the  results  of  an 
Applicant  Specialist  Evaluation 
Questionnaire  Survey  and,  where 
applicable,  the  National  Market  System 
Quote  Performance  and  P/COAST  Limit 
Order  Acceptance  Performance. 
The  Exchange  is  proposing  to 
eliminate  the  provision  that  states  that 
the  applicant  specialists'  performance 
will  be  reviewed  after  three  months  (or 
seventy-five  days).  Such  reviews 
currently  may  be,  and  generally  are. 
waived  pursuant  to  Rule  5.27(e). 
However,  as  discussed  below,  the 
Exchange  is  proposing  to  add  a 
provision  to  Rule  5.27(e)  to  permit  a 
review  of  an  applicant  specialist's 
performance  (i.e.,  a  review  after  the  first 
thirty-day  review)  on  a  case-by-case 
basis.  The  Exchange  is  also  proposing  to 
eliminate  superfluous  language  in  Rule 
5.25(d)  that  refers  to  the  Specialist 
Evaluation  that  is  conducted  pursuant 
to  Rule  5.37(a).2  hi  addition,  the 
Exchange  is  proposing  to  add  a  cross 
reference  to  Rule  5.37(a)  in  order  to 
clarify  the  term  "Applicant  Specialist 
Evaluation." 

PCX  Rule  5.27(e)  currently  states,  in 
part,  that  the  Equity  Allocation 
Committee  will  make  recommendations 
with  respect  to  each  applicant  specialist 
to  the  Joint  Equity  Floor  Trading 
Committee  based  upon  its  review  of  the 
responses  contained  in  the  Applicant 
Specialist  Evaluation  Questionnaire 
Survey,  National  Market  System  Quote 
Performance,  P/COAST  Limit  Order 
Acceptance  Performance,  as  well  as  any 
written  comments  solicited  or  received 
from  other  floor  members.  The 


'Tha  Commission  h«s  recently  approvsd  a  PCX 
rule  change  to  extend  iu  specialist  evaluation  pilot 
program  for  six  months  and  to  make  certain  changes 
to  the  pilot  program.  See  Exchange  Act  Release  No. 
38806  Ouly  1. 1997)  62  FR  36880  (July  9.  1997). 


Exchange  is  proposing  to  remove  the 
words  "Questionnaire  Survey,  National 
Market  System  Quote  performance.  P/ 
COAST  Limit  Order  Acceptance 
Performance"  from  this  rule  because 
they  are  superfluous.  In  addition,  the 
Exchange  is  proposing  to  add  a  cross 
reference  in  Rule  5.27(e)  to  Rule  5.37(a) 
in  order  to  clarify  the  term  "Applicant    ' 
Specialist  Evaluation." 

PCX  Rule  5.27(e)  ciurently  states,  in 
part,  that  in  such  cases  as  the  Equity 
Allocation  Committee  deems 
appropriate,  the  three  month 
performance  evaluation  required  for  an 
applicant  specialist  may  be  waived,  and 
that  such  a  waiver  will  be  based  upon 
the  Equity  Allocation  Committee  s 
determination  that  the  applicant 
specialist  has  demonstrated  a  degree  of 
knowledge  and  experience  which  will 
enable  the  Committee  to  immediately 
make  a  favorable  recommendation  to  the 
Joint  Equity  Floor  Trading  Committee 
concerning  the  applicant  specialists' 
qualifications.  The  Exchange  is 
proposing  to  replace  those  provisions 
with  the  following  provisions:  "In  such 
cases  as  the  Equity  Allocation 
Committee  deems  appropriate,  the 
thirty-day  performance  evaluation 
required  for  an  applicant  specialist  may 
be  extended  or  waived.  Such  a  waiver 
or  extension  will  be  based  upon  the 
Equity  Allocation  Committee's 
determination  of  whether  the  applicant 
specialist  has  demonstrated  a  degree  of 
knowledge  and  experience  that  will 
enable  the  Committee  to  immediately 
make  a  favorable  recommendation  to  the 
Joint  Equity  Floor  Trading  Committee 
concerning  the  applicant  specialist's 
qualification."  This  new  provision  will 
allow  the  Equity  Allocation  Committee 
to  continue  to  require  an  applicant 
specialist  to  be  evaluated  more  than 
once  before  being  approved,  but  it 
eliminates  the  specification  of  a  review 
after  75  days  in  such  situations. 

The  Excnange  is  also  proposing  to 
modifying  Rule  5.27(d)  so  that  it  will 
state  that  applicant  specialists  must 
function  in  a  market  making  capacity  at 
a  specialist  post  on  the  floor  of  the 
Exchange  for  a  minimimi  period  of 
thirty  days,  unless  the  Allocation 
Committee  waives  this  requirement 
pursuant  to  Rule  5.27(e). 

The  purpose  of  the  proposed  rule 
change  is  to  assure  that  Rules  5.27  (d) 
and  (e)  reflect  the  Exchange's  cuirrent 
practice  on  approving  an  applicant  for 
appointment  as  a  registered  specialist. 
Specifically,  those  rules  will  now  reflect 
the  fact  that  applicants  are  generally 
considered  for  appointment  as 
registered  specialists  just  one  time,  after 
thirty  days.  As  imder  the  current  rule, 
the  Allocation  Committee  can  require  an 


additional  review  of  the  applicant's 
performance,  but  such  a  review  would 
not  need  to  be  conducted  after  the  first 
75  days.  Thus,  imder  the  rule  change, 
the  Committee  will  have  greater 
flexibility  as  to  the  timing  of  the  second 
review.  In  addition,  under  the  rule 
change,  the  Allocation  Committee  will 
be  permitted  to  waive  the  first 
performance  review  (after  the  first  thirty 
days.' 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  *  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(bH5) » in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  by  clarifying  the  rules  and 
making  the  rules  better  reflect  how  the 
applicant  specialist  review  process  is 
generally  implemented. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 

groposed  rule  change  vrill  impose  any 
urden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  changes 
have  been  designated  by  the  Exchange 
as  a  policy  efiiecting  a  change  solely  in 
the  administration  of  the  Exchange  that 
does  not  significantly  affect  the 
protection  of  investors  or  the  public        ^ 
interest  and  does  not  impose  any 
significant  burden  on  competition,  it 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(iii)6  of  the  Act  and 
Rule  19b-4(e)(3)  ^  thereunder.  At  any 
time  within  60  days  of  the  filing  of  a 
rule  change,  the  Commission  may 
simimarily  abrogate  the  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 


>  The  Exchange  notes  that  as  a  matter  of  practice, 
the  Allocation  Committee  will  only  waive  the  first 
performance  review  in  situations  where  a  specialist 
transfers  from  one  post  to  another,  and  has  received 
a  performance  review  at  the  post  from  which  he  or 
she  has  transferred. 

« 15  U.S.C.  78«b). 

M5U.S.C78«b)(5). 

•15  U.S.C  788(b)(3)(AKiU). 

'17  CFK.  240.19b-4(e)(3). 
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IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  d^ta,  views,  and 
arguments  concerning  the  foregoing. 
Penons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-97-44  and  should  be 
submitted  by  December  12, 1997. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigafet  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-30628  Filed  11-20-97;  8:45  am] 
■UMQ  oooc  aoio^i-M 


SECURfTIES  AND  EXCHAMQE 
COMMISSION 

[niimi  No.  34-3032S:  Hie  No.  8R-PHLX- 

•7-«q 

Saif-Regulatory  Organizations;  Notice 
of  Filing  and  tanmadiate  Effactivanaas 
of  Propoaad  Rule  Change  by  tha 
Ptiiladaipttla  Stock  Exchange,  Inc., 
Relating  to  a  Ravlaion  to  ttw 
Exchange's  Equity  Floor  Brokerage 
Assessment  Fee 

November  13, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
November  5, 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
ni  below,  which  Items  have  be«i 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


•  17  CFR  200.3O-3(a)(12). 
>15U.S.C78*(b)(l). 


comments  on  the  proposed  rule  change 
&t>m  interested  persona. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx,  pursuant  to  Rule  19b-4 
tmder  the  Act.  proposes  to  amend  the 
Exchange's  Equity  Floor  Brokerage 
Assessment  schedule  which  currently 
determines  the  rate  of  the  assessment  on 
a  member's  monthly  equity  floor 
brokerage  based  upon  whether  the 
member  is  a  specialist  with  funds  on 
deposit  at  the  Stock  Clearing 
Corporation  of  Philadelphia  (SCCP)  or 
not.  The  Exchange  hereby  proposes  to 
change  the  fee  to  a  flat  rate  of  1.25%  of 
the  amount  that  any  member  bills  out  in 
floor  brokerage  on  the  Phlx  Equity  floor 
each  month.  The  schedule  will  be 
amended  as  follows  (brackets  indicate 
deletions,  italics  indicates  additions): 

Summary  of  Equity  Charges 

EQUTFY  FLOOR  BROKERAGE 
ASSESSMENT 

[5%]  1.25%  of  net  floor  brokerage 
income  (with  specialist  credits] 

n.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  o(  and 
Statutory  Basis  fior,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statranents  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tite  Proposed  Rule 
Change 

1.  Purpose 

Currently,  the  Exchange  assesses  a 
monthly  fee  on  the  amoimt  of  money  a 
floor  broker  bills  to  its  customers  each 
month  for  floor  brokerage  services  with 
respect  to  equity  securities.  The  rate 
used  to  calculate  the  fee  is  either  5%  if 
the  member  only  conducts  business  as 
a  floor  broker,  or  is  discounted  to  1.25% 
if  the  member  also  conducts  business  as 
an  equity  specialist  with  funds  on 
deposit  at  SCCP.  When  this  fee  was 
originally  adopted  in  1974,  the 
Exchange  intended  to  encourage 
members  who  conducted  business  on 
the  equity  floor  as  floor  brokers  to  also 
become  specialists  and  open  an  accoimt 


at  SOCP.  In  recent  years,  the  Exchange 
has  observed  that  almost  all  floor 
brokers  on  the  Equity  floor  were  also 
specialists,  thereby  taking  advantage  of 
the  lower  rate.  The  Exchange  has  now 
decided  that  the  fee  should  be 
determined  solely  by  the  amount  of 
business  a  floor  broker  conducts. 
Accordingly,  the  Exchange  is  proposing 
to  redesignate  the  fee  as  1.25%  of  a 
member's  floor  brokerage  on  the 
Exchange  Equity  floor. 

2.  Statutory  Basis 

The  Exchange  represents  that  tha 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  S«:tion 
6(b)(4)  3  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  the 
Exchange's  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

UL  Date  of  Efiectiveneas  of  the 
Proposed  Rule  Change  and  Timing  tm 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act«  and 
subparagraph  (e)(2)  of  Rule  19b-4 
thereimder.' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  simimarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 


» 15  U.S.C  78fn>). 
»15  U.S.C.  78fnjK4). 
♦t5U.S.C-8s(bK3MA). 
>  17  CFK  240.19b-«(eX2)- 
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Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-PHLX-97-58  and  should  be 
submitted  by  December  12.  1997. 

For  the  Commission ,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

•trthortty.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-30624  Filed  11-20-97;  8:45  am) 
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DEPARTMENT  OF  STATE 

Unltad  States  International 
Tatecammunicatione  Advisory 
Committsa  (IT AC),  Standardization 
Sector  (TTAC-T)  Study  Groups  D  and 
CTTEL  AO-HOC;  Moating  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Conmiittee  Standardization  Section 
(ITAC-T)  Study  Group  D  and  OTEL 
AD-HOC  will  meet  on  Monday.  January 
5,  1998,  Room  1207  at  9:00  a.m.  and 
Tuesday,  February  17, 1998.  at  9:00  a.m. 
in  the  same  room  at  the  Department  of 
State.  2201  C  Street.  NW.,  Washington. 
ex:  20520. 

The  agenda  for  study  group  D  will 
include  consideration  of  contributions 
for  upcoming  meetings  of  Study  Group 
9  and  16.  The  CITEL  Ad  Hoc  Group  wrill 
consider  the  Preparatory  process  for 
future  CITEL  meetings,  review  possible 
contributions  for  the  tasks  assigned 
under  OTEL  Restiuctiire  proposals.  Any 
other  matters  within  the  competence  of 
Study  Group  D  or  the  CITEL  Ad  Hoc 
(koup  may  be  raised  at  either  of  those 
meetings. 

Persons  presenting  contributions  to 
Study  Group  D  should  bring  20  copies 
of  such  contributions  to  the  meeting. 

Please  Note:  Persoiu  intending  to 
attend  these  meetings  must  announce 


this  not  later  than  48  hours  before  the 
meeting  to  the  Department  of  State  by 
sending  a  fax  to  202-647-7407.  The 
announcement  must  include  company/ 
agency  affiliation,  name.  Social  Security 
number  and  date  of  birth.  The  above 
includes  goverrunent  and  non- 
government attendees.  One  of  the 
following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's 
license  with  picture,  U.S.  passport.  U.S. 
government  HD  (company  ID's  are  no 
longer  accepted  by  [Mplomatic 
Security).  Enter  from  the  "C"  Street 
Main  Lobby. 

Dated:  November  10, 1997. 

Gary  M.  Fereno. 

Chairman,  U.S.  TTACfor  OTEL  and  Study 
Group  D. 

(FR  Doc.  97-30582  Filed  11-20-97;  8:45  am] 

aaUMQ  COOE  4710-46-M 


•17  CFR  2O0.3O-3(aNl2). 


DEPARTMENT  OF  STATE 

[Pubtic  Notice  No.  2634] 

Shipping  Coordinating  Committee 
Subcommittee  for  ttie  Pravantion  of 
Marine  Poliution;  Meeting  Notice 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Corodinating  Committee,  will  conduct 
an  open  meeting  at  9:30  am  on  Monday. 
December  15.  1997,  in  Room  2415,  at 
U.S.  Coast  Guard  Headquarters.  2100 
2nd  Street.  SW.  Washington.  DC  20593- 
0001. 

The  purpose  of  the  meeting  is  to 
present  the  results,  and  to  solicit 
conunents  from  the  public  regarding  the 
outcome,  of  the  Conference  of  Parties  to 
the  faitemational  Convention  for  the 
Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978  relating  thereto  (MARPOL  73/78) 
of  the  International  Maritime 
Organization  (IMO)  which  met  during 
the  period  of  September  15-26,  1997,  at 
IMO  Headquarters  in  London.  England. 
The  Conference  adopted  the  Protocol  of 
1997,  including  a  new  Annex  VI  to 
MARPOL  73/78  which  contains 
regulations  for  the  prevention  of  air 
pollution  from  ships,  as  well  as  the 
mandatory  Technical  Code  on  control  of 
emissions  of  nitrogen  oxides  from  new 
marine  diesel  engines.  In  light  of  these 
developments,  the  United  States  must 
decide  if  it  should  be  signatory  to  the 
Protocol  of  1997.  The  Coast  Guard 
would,  therefore,  like  to  receive  any 
conunents  from  the  public  on  how  the 
United  States  should  proceed  with 
regard  to  ratification  of  the  Protocol  of 
1997. 


All  members  of  the  maritime  industry 
are  encouraged  to  send  representatives 
to  participate  in  this  meeting  and 
provide  comments  regarding  the  new 
Aimex  VI  to  MARPOL  73/78,  and  those 
issues  affecting  your  maritime  industry. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  Mr.  Wayne 
Lundy,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MSE-3),  2100  2nd 
Street,  SW,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-2206. 

Dated:  November  10. 1997. 

Stephen  M.  Miller. 

Executjve  Secretary,  Shipping  Coordinating 
Committee. 

[FR  Doc.  97-30583  FUed  11-20-97;  8:45  am] 
BIUMQ  COOE  4710-e7-M 


DEPARTMENT  OF  STATE 
[PutMic  Notice  Na  2833] 

Shipping  Coordinating  Committaa 
Subcommlttae  en  Satety  of  Ufe  at  Sea; 
Working  Group  on  Safety  of 
NavigaMon;  Notice  of  Meeting 

The  Working  Group  on  Safety  of 
Navigation  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS)  will 
conduct  an  open  meeting  at  9:30  AM  on 
Thursday.  December  11.  1997.  in  room 
6103.  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street.  S.W..  Washington, 
DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  the  44th  session  of  the 
Subcommittee  on  Safety  of  Navigation 
(NAV)  of  the  International  Maritime 
Organization  (IMO)  which  is  scheduled 
for  July  15-19. 1998,  at  the  IMO 
Headquarters  in  London. 

Items  of  principal  interest  on  the 
agenda  are: 

— Routing  of  ships,  ship  reporting,  and 

related  matters 
— Amendments  to  the  International 

Regulations  for  Prevention  of 

Collisions  at  Sea,  1972  (72  COLREGS) 
—Revision  of  SOLAS  chapter  V 
— Development  of  measures 

complementary  to  the  Code  for  Safe 

Carriage  of  Irradiated  Nuclear  Fuel 

(INF) 
— Navigational  aids  and  related  matters 
— International  Telecommunication 

Union  (ITU)  matters  including 

Radiocommunication  ITU-R  Study 

Group  8 
— Operational  aspects  of  >ving  in  ground 

(WIG)  craft:  possible  amendments  to 

COLREGS 
— Revision  of  the  High  Speed  Craft 

(HSC)  Code 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
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capacity  of  the  room.  Interested  persons 
may  seek  information  by  vmting:  Mr. 
Edward  J.  LaRue,  Jr.,  U.S.  Coast  Guard 
(G-MOV-3),  Room  1407,  2100  Second 
Street  SW,  Washington,  DC  20593-0001 
or  by  calling:  (202)  267-0416. 

Dated:  November  10, 1997. 
SlepoBii  A4.  Iwiiief. 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

(FR  Doc.  97-30584  Filed  11-20-97;  8:45  am] 
■NXMO  COK  47ie-«7-M 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Secretary 

Application  of  Tradawlnds,  Inc.,  foe 
Issuance  of  Certificate  Auttrarfty 

AGBICY:  Department  of  Tran8[>ortation. 

action:  Notice  of  Order  to  Show  Cause 
(Order  97-11-29)  Dockets  OST-97- 
2794  and  OST-97-2795. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding 
Tradewinds  Airlines,  Inc.,  fit,  willing, 
and  able,  aiul  (2)  awarding  it  certificates 
of  public  convenience  and  necessity  to 
engage  in  interstate  and  foreign  charter 
passenger  air  transportation. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
November  28, 1997. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-«7-2794  and  OST-97-2795  and 
addressed  to  the  Department  of 
Transportation  Dockete  (SVC-121.30, 
Room  PL-401).  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  A.  Lawyer,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-1064. 

Dated:  November  18, 1997. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 
[FR  Doc.  97-30653  FUed  11-20-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Fadarri  Aviation  Adminiatratiofi 

Aviation  Rulemaking  Adviaory 
Committaa    Air  Carrier  and  Qanaral 
Aviation  Malntanawca  Isauaa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting,  correction. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  December 
5  meeting  of  the  Federal  Aviation 
Administration  Aviation  Rulemaking 
Advisory  Committee,  scheduled  to 
discuss  Air  Carrier  and  General 
Aviation  Maintenance  Issues  (62  FR 
61424.  November  17, 1997)  will  take 
place  at  a  different  location.  The 
meeting  is  still  scheduled  for  December 
5  from  9:00  a.m.  to  liM)  p.m.  and  will 
now  be  held  at  the  Air  Transport 
Association  of  America,  1301 
Pennsylvania  Ave.  NW,  Suite  1100. 
Washington.  DC  20004. 
FOR  FURTHER  MFORMATION  CONTACT: 
Carolina  E.  Forrester.  Federal  Aviation 
Administration  (ARM-206),  800 
Independence  Avenue  SW.. 
Washington,  DC  20591,  telephone  (202) 
267-9690;  &x  (202)  267-5075. 

Issued  in  Washington,  DC  on  November  17, 
1997. 

)oMph  A.  Nawkina, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  97-30654  FUed  11-20-97;  8:45  am] 
■NXan  COK  4M0-1»4I 


DEPARTMENT  OF  TRANSPORTATION 

r«  f^BB  ■!   I  II  ■■till, ill  I    a  .1— ilial»lw^tlni 

I  aoarai  ragnway  Aaminisiraiion 
[FHWA  Dedial  Na  97-304^ 

Notice  of  Request  for  Ranawial  of 
Existing  Information  CoNaction 

AGENCY:  Federal  Highway 
Administration  (FHWA).  EXDT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
requirement  in  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  OfBce  of 
Management  and  Budget  (OMB)  to 
renew  the  information  collection  for  the 
Structure  Inventory  and  Appraisal  Sheet 
(OMB  21 25-0501). 

DATES:  Comments  must  be  submitted  on 
or  before  January  20, 1998. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  spears  in  the  hecKiing  of 


this  document  and  must  be  submitted  to 
the  Docket  Qerk.  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  to  5:00  p.m.,  ET; 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  seU- 
addressed.  stamped  postcard/envelope. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspects  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
res|>onse  to  this  notice  will  be 
summarized  and/ or  included  in  the, 
request  for  OMB  clearance  of  this 
information  collection. 
FOR  FURTHER  MFORMATION  CONTACT: 
Charles  L  Chambers,  Office  of 
Engineering,  Bridge  Division  (HNG-33). 
(202)  366-^4618,  Federal  Highway 
Administration.  Room  3203,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:00 
a.m.  to  3:30  p.m.,  E.T.,  Monday  through 
Friday,  exc^t  Federal  holidays. 

SUFW^MBITAWY  MFORMATION; 

Titie:  Structure  Inventory  and 
Appraisal  Sheet. 

OMB  Number:  2125-0501. 

Background:  The  collection  of  the 
bridge  information  contained  on  the 
Structure  Inventory  and  Appraisal  Sheet 
is  necessary  to  satisfy  the  requirements 
of  23  United  States  Code  144  and  151, 
and  the  Code  of  Federal  Regulations,  23 
Highways — part  650,  subpart  C — 
National  Bridge  Inspection  Standards 
and  subpart  D — Highway  Bridge 
Replacement  and  Rehabilitation 
Program.  Because  of  a  December  1967 
catastrophic  bridge  failure,  the  Congress 
enacted  the  National  Bridge  Inspection 
Standards  (NBIS)  which  require  the 
inspection  of  the  condition  of  bridges, 
and  the  reporting  of  the  findings  of  the 
inspections  at  regular  intervals  for  all 
bridges  located  onpublic  roads. 

The  collected  NBIS  bridge 
information  is  used  as  a  basis  for  setting 
priorities  for  the  replacement  or 
rehabilitation  of  bridges  under  the 
Highway  Bridge  Replacement  and 
Rehabilitation  Program  (HfiRRP)  and  for 
apportioning  HBRRP  funds  to  the  States 
for  bridge  replacement  or  rehabilitation. 
In  addition,  the  information  is  used  for 
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strategic  Dfttiooal  defanae  needs  and  for 
preparing  the  report  to  Congress  on  the 
status  of  the  Nation's  highway  bridges 
and  funding  under  the  HBRRP. 

Respondents:  Transportation  agencies 
of  the  50  States  and  the  £>istrict  of 
Columbia  and  Puerto  Rico. 

Average  Burden  per  Response:  The 
average  burden  is  two  hours  per 
response. 

Estimated  Total  Annual  Burden:  The 
estimated  total  annual  burden  is 
540,000  hours. 

Frequency:  Annually 

AmAarttf:  23  U.S.C.  Sections  144  and  151, 
and  23  C.F.R.  650.307,  650.311,  and  650.407. 
Issued  On:  October  31. 1997. 


Associate  Administrator  for  Administration. 
(FR  Doc.  97-30577  Filed  ll-2t>-97;  8:45  ami 
I  OOOE  4ei»-^2-# 


OEPARTIIENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Oocfcat  Na  97-303^ 

Notice  of  Request  for  Renewal  of  an 
Existing  Infonnation  Collection 

AGBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnOM:  Notice  and  request  for 
comments. 


:  In  accordance  with  die 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  the  information  collection 
identified  below  under  supplementary 
information. 

DATES:  Comments  must  be  submitted  on 
or  before  January  20. 1998. 
ADDRESSES:  All  signed,  written 
comments  should  refiar  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Qerk.  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  and  5-JOO  p.m..  e.t. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 


estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  infonnation;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
simunarized  and/or  included  in  the 
request  for  OMB  renewal  of  this 
information  collection. 
FOR  FURTHER  MFORMATK)N  CONTACT:  Mr. 
Jack  Wesley.  Office  of  Engineering.  202- 
366-4658.  Federal  Highway 
Administration,  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington.  DC  20590.  Office 
hours  are  hom  7:45  a.m.  to  4:15  p.m., 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMEIfTARY  INFORMATION: 

Title:  Preparation  and  execution  of  the 
Project  Agreement  and  Modifications. 

OMB  Number:  2125-0529. 

Background:  Under  the  provisions  of 
23  U.S.C.  1 10,  a  formal  agreement 
between  the  State  highway  agency  and 
the  FHWA  is  required  for  Federal-aid 
highway  projects.  This  agreement, 
referred  to  as  the  "project  agreement,"  is 
in  essence  a  written  contract  between 
the  State  and  the  Federal  government 
defining  the  extent  of  the  work  to  be 
undertaken  and  commitments  made 
concerning  the  project 

The  requirements  covering  project 
agreements  are  contained  in  23  CTR  part 
630,  subpart  C. 

Respondents:  State  highway  agencies. 

Estimated  Annual  Burden  on 
Respondents:  The  estimated  annual 
reporting  burden  is  approximately 
12,040  hours. 

Anthority:  23  U.S.C.  110;  23  CFR  630, 

subpart  C. 

Issued  On:  October  31. 1997. 
G^orgt  Moore, 

Associate  Administrator  for  Administration. 
(FR  Doc.  97-30591  Filed  11-20-97;  8:45  am) 
MUJNO  cooc  4«1»-2r^ 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-97-3122:  NoMo*  1] 

Dan  HW  &  Associates,  Inc.;  Petition  for 
Temporary  Exemption  From  Federal 
Motor  Vehicle  Safety  Standard  No.  224 

Dan  Hill  &  Associates.  Lie,  of 
Norman,  Oklahoma,  has  petitioned  for  a 
one-year  temporary  exemption  bom 
Motor  Vehicle  Safety  Standard  No.  224 
Rear  Impact  Protection.  The  basis  of  the 
petition  is  that  compliaace  would  cause 


substantial  economic  hardship  to  a 
manufactiu^r  that  has  tried  in  good  faith 
to  comply  with  the  standard. 

This  notice  of  receipt  of  the  petition 
is  published  in  accordance  with  agency 
regulations  on  the  subject  and  does  not 
represent  any  judgment  by  the  agency 
about  the  merits  of  the  petition. 

The  applicant  manunctures  and  sells 
a  horizontal  discharge  trailer  ("Flow 
Boy")  that  is  used  in  the  road 
construction  industry  to  deliver  asphalt 
and  other  road  building  materials  to  the 
construction  site.  The  Flow  Boy  is 
designed  to  connect  with  and  latch  onto 
various  paving  machines  ("pavers"). 
The  Flow  Boy,  with  its  hydraulically 
controlled  horizontal  discharge  system, 
discharges  hot  mix  asphalt  at  a 
controlled  rate  into  a  paver  which 
overlays  the  road  surface  with  asphalt 
material. 

Standard  No.  224  requires,  effective 
January  26, 1998.  that  all  trailers  with  a 
GVWR  of  4536  Kg  or  more,  including 
Flow  Boy  trailers,  be  fitted  with  a  rear 
impact  guard  that  conforms  to  Standard 
No.  223  Rear  impact  guards.  Installation 
of  the  rear  impact  guard  will  prevent  the 
Flow  Boy  from  connecting  to  the  paver. 
Thus.  Flow  Boy  trailers  will  no  longer 
be  functional  and  contractors  will  be 
forced  to  use  standard  dump  body 
trucks  or  trailers  with  their  inherent 
limitations  and  safety  risks. 

The  applicant,  which  manufactured 
81  Flow  Boy  trailers  in  1996  (plus  21 
other  trailers),  has  asked  for  a  year's 
exemption  in  order  to  explore  the 
feasibility  of  a  rear  impact  guard  that 
will  allow  the  Flow  Boy  trailer  to 
connect  to  a  conventional'  paver.  In  the 
absence  of  an  exemption,  it  believes  that 
approximately  60  percent  of  its  work 
force  would  have  to  be  laid  off.  Its  gross 
revenues  would  decrease  by  $6,000,000 
(these  have  averaged  $13,885,000  over 
its  1994.  1995.  and  1996  fiscal  years). 
Present  studies  show  that  the  placement 
of  the  retractable  rear  impact  guard 
would  likely  catch  excess  asphalt  as  it 
was  discharged  into  the  pavement 
hopper.  Further,  the  increased  cost  of 
the  Flow  Body  would  likely  cause 
contractors  to  choose  the  cheaper 
alternative  of  dump  trucks.  Finally,  the 
increased  weight  of  the  retractable  rear 
impact  guard  would  significantiy 
decrease  the  payload  of  the  Flow  Boy. 
Applicant  sent  its  Product  Specialist 
to  Germany  in  1994  to  view  underride 
protection  guards  installed  by  a  German 
customer  on  Flow  Boy  trailers  but  the 
technology  proved  inapplicable  because 
of  differences  between  German  and 
American  pavers.  Manufactxu^rs  of 
paving  machines  are  not  interested  in 
redesigning  their  equipment  to 
accommodate  a  Flow  Boy  virith  a  rear 


^. 
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impact  guard.  The  applicant  has 
contacted  a  British  manufactvu«r  of  a 
retractable  rear  impact  guard  but  the 
information  received  to  date  does  not 
look  encouraging.  If  an  exemption  is 
granted,  the  applicant  will  continue  to 
explore  the  feasibility  of  a  retractable 
rear  guard  that  allows  connection  with 
a  paver. 

The  applicant  believes  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  traffic 
safety  objectives  because  the  Flow  Boy 
aids  in  the  construction  of  the  national 
road  system.  It  spends  very  little  of  its 
operating  life  on  the  highway  and  the 
likelihood  of  its  being  involved  in  a 
rear-end  collision  is  minimal.  In 
addition,  the  design  of  the  Flow  Boy  is 
such  that  the  rear  tires  act  as  a  buffer 
and  reduce  the  likelihood  of  impact 
with  the  trailer. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition    ' 
described  above.  Comments  should  refer 
to  the  docket  and  notice  number,  and  be 
submitted  to:  Docket  Management, 
National  Highway  Traffic  Safety 
Administration,  room  PL-401, 400 
Seventh  Street,  SW,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  below  will  be  considered, 
and  will  be  available  for  examination  in 
the  docket  at  the  above  address  both 
before  and  after  that  date,  twtween  the 
hours  of  10  a.m.  and  5  p.m.  To  the 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
%vill  be  published  in  the  Federd 
KegistBr  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  December  11, 
1997. 

Authority:  49  U.S.C.  30113:  delegations  of 
authority  at  49  CFR  1.50  and  501.4. 

Issued  on  biovember  13, 1907. 
L.  Robert  SheitM, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  97-30675  Filed  11-20-47;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Sufface  Transportation  Board  . 


lOlWaybHIl 

The  Surface  Transportation  Board  has 
received  a  request  from  Reebie 
Associates  on  behalf  of  Norfolk 
Southern  Railway  Company  (WB484- 
1 — 11/4/97),  for  permission  to  use 
certain  data  from  the  Board's  Carload 


Waybill  Samples.  A  copy  of  the  request 
may  be  obtained  from  the  Office  of 
Economics,  Environmental  Analysis, 
and  Administration. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.8. 

Contact:  lames  A.  Nash,  (202)  565-1542. 
Vemoa  A.  WiUians, 
Secretary. 

[FR  Doc.  97-30666  Filed  11-20-97;  B:45  ami 
BtUMQ  cooc  4e«»-ot-# 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doctol  No.  33S03I 

Delaware  TransportaUon  Group,  Inc.— 
Acquisition  Exemption  I  Dalawfara 
Valley  Railway  Company,  Inc. 

Delaware  Transportation  (koup.  Inc. 
(DTGI).  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  from  the  Delaware 
Valley  Railway  Company,  Inc. 
approximately  23.4  miles  of  rail  line 
between  approximately  milepost  31.2.  at 
Gettysburg,  PA,  and  milepost  7.8.  at  ML 
Holly  Springs,  PA. 

The  transaction  is  scheduled  to  be 
consimunated  on  or  after  October  31. 
1997. 

This  transaction  is-rriated  to  two 
simultaneously  filed  notices  of 
exemption  in  STB  Finance  Docket  No. 
33505,  John  H.  Marino — Continuance  in 
Control  Exemption — Delaware 
Transportation  Group.  Inc.,  Gettysbtiig 
Railway  Company,  Inc.,  and  Evansvilh 
Terminal  Company,  Inc.,  wherein  John 
H.  Marino  wiU  continue  in  control  of 
DTGI.  upon  its  becoming  a  Class  III  rail 
carrier  and  STB  Finance  Docket  No. 
33504,  Gettysburg  Railway  Company, 
Inc. — Lease  and  Operation  Exemption — 
Delaware  Transportation  Group,  Inc., 
wherein  GettyslHirg  Railway  Company, 
Inc.,  will  lease  and  operate  the  liiras 
being  acquired  by  DTGI. 

If  the  verified  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  potion  to 
revoke  will  not  automatically  stay  the 
transaction. 


An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33503.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington.  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish,  Esq.,  Rea.  Cross  & 
Auchincloss,  1920  N  Street,  N.W.,  Suite 
420.  Washington.  DC  20036. 

Decided:  November  17. 1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
VernoB  A.  WilllaiM. 
Secretary. 

(FR  Doc  97-30670  Filed  11-20-97;  6:45  am) 
HLLMQ  CODE  4t1»-ee-P 


DEPARTMENT  OF  TRANSPORTATKM 

SurfMO  Transportation  Board 
[STB  Finance  Oockst  Ne.  33606] 

John  H.  Marino— ConthtuarKe  In 
Control  Exemption — Dslafwars 
Transportation  Group,  Inc.,  Qattysburg 
naiiwBy  vompany,  inc.,  ana  Evansvnie 
I  enninai  wompany,  mc 

John  H.  Marino  (Marino)  has  filed  a 
notice  of  exemption  to  continue  in 
control  of  the  Delaware  Transportation 
Group.  Inc.  (DTGI).  the  Gettysburg 
Railway  Company,  Inc.  (GRQ).  and  the 
Evansville  Terminal  Company.  Inc. 
(ETQ). 

DTGI  and  GRQ  will  become  Class  III 
rail  carriers  upon  conclusion  of  the 
transactions  covered  by  two 
simultaneously  filed  notices  of 
exemption  in  (1)  STB  Finance  Docket 
No.  33503,  Delaware  Transportation 
Group — Acquisition  Exemption — 
Delaware  Valley  Railway  Company. 
Inc.,  wherein  CTTGI  seeks  to  acx}uire 
certain  rail  lines  from  the  Delaware 
Valley  Railvray  Company.  Inc.,  and  (2) 
STB  Finance  Docket  No.  33504, 
Gettysburg  Railway  Company,  Inc., — 
Lease  and  Operation  Exemption — 
Delaware  Transportation  Group,  Inc., 
wherein  GRQ  will  lease  and  operate  the 
rail  lines  being  acquired  by  DTGI  in.STB 
Finance  Docket  No.  33503.  ETQ  is  an 
existing  Class  in  rail  carrier  operating  in 
the  States  of  Indiana  and  Illinois.  < 

The  transaction  was  expected  to  be 
consummated  on  or  after  October  31, 
1997. 

Marino  states  that:  (i)  the  rail  lines  to 
be  controlled  do  not  connect  witlr  each  ' 
other  or  any  other  railroads  in  the 
corporate  femily;  (ii)  the  transaction  is   . 
not  part  of  a  series  of  anticipated 


'  Marino  «tat«  that  he  cumntly 
interast  in  ETQ. 
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transactions  that  would  connect  the 
railroads  with  each  other  or  any  railroad 
in  their  corporate  family;  and  (iii)  the 
transaction  does  not  involve  a  Class  I 
carrier.  Therefore,  the  transaction  is 
exempt  firom  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  raU  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  tbe  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33505,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish,  Esq.,  Rea,  Cross  & 
AQchincloss.  1920  N  Street,  N.W.,  Suite 
420,  Washington,  DC  20036. 

Decided:  Novsmber  17,  1997. 

By  the  Board.  David  M.  Konschnik. 
Dirsctor,  Office  of  Proceedings. 
Veriiaa  A.  WilliaiM, 
Secretary. 
(FR  Doc  97-30674  Filed  11-20-97;  8:45  ami 

■UMQ  COQi  4eiS-0»^ 


DEPARTMENT  OF  TRANSPORTATION 

Suifac*  Transportation  Board 
[STB  Rnance  Dodiet  No.  33504] 

G«ttysburg  Raitway  Company,  Inc.— 
Lease  and  Operation  Exemption— 
Dela«vare  Transportation  Group,  Inc. 

Gettysburg  Railway  Company,  Inc. 
(GRQ),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  imder  49  CFR 
1150.31  to  lease  firom  Delaware 
Transportation  Group,  Inc.  (DTGI),  and 
to  of)erate,  approximately  23.4  miles  of 
rail  line  between  approximately 
milepost  31.2,  at  Gettysburg,  PA,  and 
milepost  7.8,  at  Mt.  Holly  Springs.  PA. 

The  transaction  is  scheduled  to  be 
consummated  on  or  after  October  31, 
1997. 


This  transaction  is  related  to  two 
simultaneously  filed  notices  of 
exemption  in  STB  Finance  Docket  No. 
33505,  John  H.  Marino — Continuance  in 
Control  Exemption — Delaware 
Transportation  Group,  Inc..  Gettysburg 
Railway  Company,  Inc.,  and  Evansville 
Terminal  Company,  Inc.,  wherein  John 
H.  Marino  will  continue  in  control  of 
GRCI,  upon  its  becoming  a  Class  III  rail 
carrier,  and  STB  Finance  Docket  No. 
33503,  Delaware  Transportation  Group, 
Inc. — Acquisition  Exemption — Delaware 
Valley  Railway  Company.  Inc..  wherein 
DTGI  will  acquire  the  lines  to  be 
operated  by  GRCI. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33504,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  A. 
Wimbish,  Esq.,  Rea,  Cross  & 
Auchincloss,  1920  N  Street,  N.W..  Suite 
420,  Washington,  DC  20035. 

Decided:  November  17, 1997. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
VenMM  A.  WilliaiBs, 
Secretary. 
[FR  Doc.  97-30671  Filed  11-20-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Hnanoe  Deckel  No.  33493] 

RailAmarica,  Inc.— Acquisition  of 
Control  Exemptior>— Cape  Fear 
Railways,  Inc. 

RailAmerica,  Inc.  (RaiLAmerica),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire,  through  stock 
purchase,  the  Cape  Fear  Railways,  Inc. 
(CF),  a  Class  HI  railroad,  operating  in  the 
State  of  North  Carolina.' 

The  transaction  was  expected  to  be 
consummated  on  or  after  October  17, 
1997. 

RailAmerica  directly  controls  11 
common  carrier  Class  III  railroads 
operating  in  7  states:  the  Cascade  and 
Colimibia  River  Railroad  Company;  the 


Delaware  Valley  Railway  Company. 
Inc.;  the  St.  Croix  Valley  Railroad 
Company;  the  Gettysburg  Railway:  the 
Huron  k  Eastern  Railway  Company. 
Inc.:  the  Minnesota  Northern  Railroad, 
Inc.;  the  Otter  Tail  Valley  Railroad 
Company;  the  Saginaw  Valley  Railway 
Company.  Inc;  the  West  Texas  & 
Lubbock  Railroad  Company.  Inc.;  the 
Dakota  Rail,  Inc.;  and  the  South  Central 
Teimessee  Railroad  Company. 

RailAmerica  states  that:  (i)  The  rail 
lines  to  be  operated 'by  CF  do  not 
cormect  with  any  railroad  in  the 
corporate  family;  (ii)  the  transaction  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  CF  with 
any  railroad  in  the  corporate  family;  and 
(iii)  the  transaction  does  not  involve  a 
Class  I  carrier.  Therefore,  the  transaction 
is  exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  in  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33493,  must  be  filed  with 
the  Surface  Transportation. Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary 
Laakso,  Esq.,  RailAmerica,  Inc.,  301 
Yamato  Road,  Suite  1190,  Boca  Raton, 
FL  33431. 

Decided:  November  17, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vemon  A.  Williaina. 
Secretary. 
(FR  Doc.  97-30668  Filed  11-^20-97;  8:45  am) 

aUJNQ  COOC  4ei8-00-P 


'  RailAmerica  will  purchaa*  tha  stock  of  CF  from 
Seaboard  Corporatioo. 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Tranaportattorr  Boacd"\ 

[8TB  Finance  Oaetat1lft;.sa60Q 

Ruttand  Line,  In&r-Acquisition  and'" 
Operation  Exemptlofv—Pte  Burlington 
Northern  and  Santa  Ee  Raitwray ' 
Company 

Rutland  Lim..bic.  (lOJ).  a  noncairier. 
has  filed  a  verified  notice  ofexeaaption-.- 
onder  40  CFR  1150.31  to  acquire 
approximataly  23  miles  of  rail  line  from 
Tha  Buriington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  from 
milepost  4S.67,  at  Genesee  Jonction. 
ND,  to  milepest  65.66,  at  die  North 
Dakota/South  Etakota  border  (subject  ' 
line).!  KXJ  will  also  acquire  BNSFs 
interest  in  certain  spur  trackage  and  real 
estate  at  Hankrnaonand  Lidgerwood, 
ND.  In  additi(n.  RLI  will  obtain 
incidental  operating  rights  to  operate 
oveihead  rail  freight  services  on  BNSF's 
lines  from  milepost  212.32,  at 
Breckenridge.  MN,^to milepost  196.6,  at 
Aberdeen  Una  Juaction,  MN,  and  from 
milepost  0.00,  at  Aberdeen  Line 
Junction,  to  nulepaat-0.60,  at.BN 
Junction,  M4.  Fuidwr,  BNSF  wrill  also 
•sugn  to  RLI  its  operating  rights  imder 
a  July  5. 1955  agreement  from  BNSF 
milepost  0.60,  at  BN  JunctioB,  to  CPRS  ^ 
milepost  205.6,  at  Hankinson.  and  its 
operating  righta  undw  a  Septmoaber  18, 
1959  agreement  btaa  CPRS  milepoct 
20S.6,  at  Hankinson,  to  BNSF  milepost 
42.67,  at  Geneseo  Junction. 

The  transaction  was  scheduled  to  be 
consummated  on  or  alter  October  30, 
1997.  Because  the  exemption  Mras  filed 
on  October  24, 1997,  the  transactioB 
could  not  have  been  consummated 
sooner  than  October  31. 1997. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33501,  Douglas  hi. 
Head,  Kent  P.  Shoemaker  and  Charles 
H.  Clay — Continuance  in  Control 
Exemption — Rutland  Line.  Inc.,  wherein 
the  named  individuals  have 
concurrently  filed  a  petition  for 
exemption  to  continue  in  control  of  RTI, 
upon  its  becoming  a  Class  in  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 


revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33500,  must  be  filed  with 
the  Surfue  Tranapcutatiiui  Board.  Office 
of  the  Secretary.  Case  Control  Unit.  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  acopy  of  each 
pleading  must  be  served  on  Jo  A. 
DeRoche.  Esq..^  Weiner.  Brodsli^. 
Sidman.&  KidacP.C,  1350  New  York 
Avenue,  N.W..  Suite  800,  Washington. 
DC  20005-4797. 

Decided:  November  M,  1997. 

By  the  Board.  Beiyl  Gordon,  Acting 
Diractor.  Office  of  Precaadings. 
VenBnA.WiHiaaH, 
Secrelaiy. 
(FR  Doc.  97-30669  nied  11-20-07;  8:45  am] 


■  RLI  will  enter  into  an  agency  agreement  with 
Red  River  Valley  &  Western  Railroad  (RRVW) 
whereby  RRVW  will  perform  operatioru  in  RLI's 
name  and  for  lUJ's  account  on  the  subject  line. 
However,  RU  will  retain  the  obligation  to  provide 
common  carrier  service  on  the  subject  line. 

'This  abbreviation  refers  to  joint  BNSF/Soo  Line 
Railroad  Company  track. 


DEPARTMENT  OF  TRANSPORTATKMT 

Surface  Transportation  Board 
[STB  DodtMNo.  A»-3B3  (Sab-Na  17XU 

Wtsoonain  Central  iLKt—Abandonmaat 
Emnsptten— in  Marquette  and  AlgaK 
Coiinlle%MI 

Wisconsin  Central  Ltd.  (WCL)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F—£xempf 
Ahondonmento  abandon  apjooximataly 
37.3-mile  line  of  railroad  on  the 
Marquette-Munising  Line,  between 
milepost  154,  at  a  point  east  of 
Marquette,  and  milepost  116.7  in 
Munising  Junction,  in  Marquette  and 
Alger  Counties.  MI.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
49806,  49822,  49855  and  49862. 

WCL  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abaindonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 


Abandonment — Goshen,  360 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  1050Z(d) 
must  bs-filsd.  Provided  no  fbrraal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OPA)  has  been, 
received,  this  exemption  will  be 
effective  on  December  21, 1997,  uoleae  r 
stayedpawlingreconsideration.' 
Petitions  to  stay  that  do  not  involve 
environmental  issiiec^  formal, 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),3  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  1, 
1997.  Petitions  to  reopen  or  requests  for 
puUicuse  conditions  under  49  CFR 
1152.2Smust  be  filed  by  Decendier  lU 
1997,  with:  Sxufece  Transportstioa  - 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K.  Street,  N.W.,^ 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  th» 
Board  should  be  aeot  to  applicant's 
representetive:  Michael  J.  Barron,  Jr., 
Wisconsin  Central  Ltd.,  P.O.  Box  5062. . 
Rosemont.  IL  60017-5062. 

If  the  verified  notice  contains  felse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

WCL  iias  filed  an  environmental 
report  which  addressee  the 
abandonment's  effects,  if  any,  on  the 
environment  andhistoric  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  enviroiunental 
assessment  (EA)  by  November  26, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Surfece  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 


■  WCL  has  stated  that  it  wiU  Dot  conMimmate  the 
proposed  abandorunent  until  the  pending  petition 
to  revoke  in  Sautt  Ste.  Marie  Bridge  Company — 
Acquisition  and  Operation  Exemption — ijne*  of 
Union  Pacific  Railroad  Company.  STB  Finance 
Docket  No.  33290,  has  bfea  resolved,  but  that  in  no 
event  will  it  consummate  the  abandonment  befdm 
January  S.  1998. 

'The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines.  5  I.C.C  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

>  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fto.  which  currently  ia 
set  at  S900.  See  49  CFR  1002JlfX2S). 


62402 


Feiieral  Register  /  Vol.  62.  No.  225  /  Friday,  November  21,  1997  /  Notices 

1  I 


conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  WCL  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
WCL's  filing  of  a  notice  of 
consummation  by  November  21,  1998. 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Decided:  November  17, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceediogs. 
Venoii  A.  Williams, 
Secretary. 
(FR  Doc.  97-30667  Filed  11-20-97;  8:45  am) 

MLUNQ  CODE  4»1S-«>-P 


DEPARTMENT  OF  THE  TREASURY 

Bursau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTKM:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Special  Bond  Of  Indemnity  to  the 
United  States  of  America. 
DATES:  Written  conunents  should  be 
received  on  or  before  January  23.  1998, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg. 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  an^  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Special  Bond  of  Indemnity  to 
the  United  States  of  America. 

OhfB  Number:  1535-0062. 

Form  Number:  PD  F  2966. 

Abstract:  The  information  is 
requested  to  support  a  request  for 


refund  of  the  purchase  price  of  savings 
bonds  purchased  in  a  chain  letter 
scheme. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondent^: 
5,000. 

Estimated  Time  Per  Respondent:  8 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  665. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  17, 1997. 

Vkki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

|FR  Doc.  97-30606  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Authorization  for  purchase  and  request 


for  change  of  United  States  Series  EE 
Savings  Bonds. 

DATES:  Written  comments  should  be 
received  on  or  before  January  23, 1998, 
to  be  assured  of  consideration. 
AOORESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  MTORMATION  CONTACT: 
Requests  for  additional  information  br 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Authorization  For  Purchase  And 
Request  For  Change  United  States 
Savings  Bonds. 

OMB  Number:  1535-0111. 

Form  Numbers:  SB  2152  and  SB  2153. 

Abstract  .'The  information  is 
requested  to  support  a  request  by 
employees  to  authorize  employers  to 
allot  funds  from  their  pay  for  the 
purchase  qf  savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1,600,000. 

Estimated  Time  Per  Respondent:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  33,333. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  17, 1997. 

Vicki  S.  Thorpe. 

Manager.  Graphics.  Printing  and  Records 
Branch. 

|FR  Doc.  97-30607  Filed  11-20-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  re^ondent 
biirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  prop>osed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently  the  Bureau  of  the  Public  Debt 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning 
Regulations  governing  the  offering  of 
United  States  Mortgage  Guaranty 
Insurance  Company  "Tax  and  Loss 
Bonds. 

DATES:  Written  comments  should  be 
received  on  or  before  January  23, 1998, 
to  be  assured  of  consideration. 
AOORESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 


Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  should  be  directed  to  Vicki  S. 
Thorpe,  Bureau  of  the  Public  Debt,  200 
Third  Street,  Parkersburg.  WV  26106- 
1328.  (304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Regulations  Governing  The 
Offering  Of  United  States  Mortgage 
Guaranty  Insurance  Company  Tax  and 
Loss  Bonds. 

OMB  Number:  1535-0127. 

Abstract:  The  information  is 
requested  to  establish  an  investor 
account,  issue  and  redeem  securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Business. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  20. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(bj  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  November  17, 1997. 
Vicki  S.  Thorpe. 

Manager.  Graphics  J'liidiag  and  Records 

Branch. 

(FR  Doc.  97-30608  Filed  11-20-97;  8:45  eaj 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  CoMection; 
Comment  Rac^jest 

Correction 

In  notice  document  97-29519 
^)eginning  on  page  60510,  in  the  issue  of 
.Monday,  November  10, 1997.  make  the 
follo%ving  correction: 

On  page  60511.  in  the  first  column,  in 
the  DATES  section  "[insert  date  60  days 
from  publication  in  the  Federal 
Register]"  should  read  "January  9, 
1998". 

MJJNOCOOE  tS06-01-O 


UBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  258 

[Docitet  No.  96-3  CARP  SRA] 

Rate  Adjustment  for  tfie  Satellite 
Carrier  Compulsory  Ucense 

Correction 

In  rule  document  97-28543  beginning 
on  page  55742  in  the  issue  of  Tuesday, 
October  28, 1997  make  the  following 
corrections: 

(1)  On  page  55744,  in  the  second 
cohunn,  in  the  fourth  line  "current 


date"  should  read  "ciurent  expiration 
date". 

(2)  On  page  55745,  in  the  second 
column,  seven  lines  bom  the  bottom 
"commercial"  should  read 
"Commercial". 

(3)  On  the  same  page  in  the  third 
column,  in  the  first  line  "collective" 
should  "collectively". 

(4)  On  page  55746,  in  the  first 
column,  seven  lines  from  the  bottom 
"prize"  should  read  "price". 

(5)^  On  page  55747,  in  the  third 
column,  in  the  third  full  paragraph,  in 
the  last  line  "except"  should  read 
"accept". 

(6)  On  page  55748,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  sixth  line  "not"  should  read  "note". 

(7)  On  page  55750,  in  the  third 
colimm,  six  lines  bom  the  bottom 
"11(f)"  should  read  "111(f)". 

(8)  On  page  55752: 

(a)  In  the  first  column,,  in  the  second 
fiill  paragraph,  in  the  fifth  line 
"retransmission"  should  read 
"retransmissions". 

(b)  In  the  second  column,  in  the  first 
full  paragraph,  in  the  first  line  "may 
not"  should  read  "may  not  be". 

(c)  In  the  same  column,  in  the  last  full 
paragraph,  in  the  third  line  "has" 
should  read  "had"^ 

(d)  In  the  same  column,  in  the  same 
paragraph,  in  the  tenth  line  "nuclear" 
should  read  "unclear". 

(9)  On  page  55753,  in  the  first 
column,  in  the  second  full  paragraph, 
twelve  lines  from  the  bottom  "1998" 
should  read  "1988". 

(10)  On  the  same  page,  in  the  third 
column,  in  the  first  paragraph,  in  the 
twelfth  line  "retransmissions"  was 
misspelled. 

(11)  On  page  55754,  in  the  second 
colunm: 

(a)  Under  the  heading  "3. 
Recommendation  of  the  Register",  in 


paragraph  (ii).  in  the  sixth  line 
"described"  should  read  "describes". 

(b)  In  the  last  paragraph,  in  the  second 
line  "dates"  should  read  "date". 

(12)  On  page  55755,  in  the  second 
column: 

(a)  hi  the  eighth  line  "696"  should 
read  "969". 

(b)  In  the  first  full  paragraph,  four 
lines  from  the  bottom  "statement" 
should  read  "statements". 

(13)  On  the  same  page,  in  the  third 
cohunn,  in  the  fourUi  line  "has"  should 
read  "had". 

(14)  On  page  55756,  in  the  third 
column: 

(a)  In  the  second  full  paragraph,  in  the 
nindi  line  "known"  should  read 
"know". 

(b)  In  the  fourth  full  paragraph,  in  the 
sixteenth  line  "to"  should  read  "do". 

(15)  On  page  55757,  in  the  third 
column,  in  the  first  full  paragraph,  nine 
lines  from  the  bottom  "if  should  read 
"it". 

(16)  On  page  55758,  in  the  first 
column: 

(a)  hi  the  first  line  "the"  should  read 
"this". 

(b)  In  the  first  full  paragraph,  seven 
lines  from  the  bottom  "was  asked" 
should  read  "was  not  asked". 

(c)  In  the  second  full  paragraph,  in  the 
fourth  line  "rates"  should  read  "raises". 

(d)  In  the  same  paragraph,  in  the  tenth 
and  eleventh  lines  "McLaughin"  and 
"Harin"  should  read  "McLaughlin"  and 
"Haring". 

(17)  On  the  same  page,  in  the  third 
column,  in  the  first  line  the  notation  for 
footnote  "10"  should  read  "19". 

(18)  On  page  55759,  in  the  first 
column,  in  the  first  full  paragraph,  in 
the  ninth  line  "hers"  should  read  "her". 

BILLMQ  OOOE  190S^-O 
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Part  II 

Department  of 
Transportation 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571  and  595 

Air  Bag  On-Off  Switciies;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SalMy 

Administration 

49  CFR  Parts  571  and  595 

[Doctot  No.  NHTSA-97-3111] 

RM  2127— AQ61 

Air  Bag  On-Off  SwitctMS 

AGENCY:  National  Highway  Traffic. 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (EOT). 
ACTION:  Final  rule;  denial  of  petition  for 
reconsideration. 

SUMMARY:  This  final  rule  seeks  to 
preserve  the  benefits  of  air  bags,  while 
providing  a  mecms  for  reducing  the  risk 
of  serious  or  fatal  injury  that  current  air 
bags  pose  to  identifiable  groups  of 
people,  e.g..  people  who  cannot  avoid 
sitting  extremely  close  to  air  bags, 
people  with  certain  medical  conditions, 
and  young  children.  The  benefits  are 
substantial;  current  air  bags  had  saved 
about  2.620  drivers  and  passengers,  as 
of  November  1,  1997.  However,  those  air 
bags  had  also  caused  the  death  of  87 
people  in  low  speed  crashes,  as  of  that 
same  date.  Most  of  those  people  were 
unbelted  or  improperly  belted. 
Although  vehicle  manufiacturers  are 
beginning  to  replace  current  air  bags 
with  new  air  bags  having  some 
advanced  attributes,  i.©..  attributes  that 
will  automatically  avoid  the  risks 
created  by  ciurent  air  bags,  an  interim 
solution  is  needed  now  for  those  groups 
of  people  at  risk  from  ciurent  air  bags 
in  existing  vehicles. 

This  final  rule  exempts  motor  vehicle 
dealers  and  repair  businesses  from  the 
statutory  prohibition  against  making 
federally-required  safety  equipment 
inoperative  so  that,  beginning  January 
19,  1998,  they  may  install  retrofit 
manual  on-off  switches  for  air  bags  in 
vehicles  owned  by  or  used  by  persons 
whose  requests  for  switches  have  been 
approved  by  the  agency.  While  the 
administrative  process  necessary  to 
provide  prior  approval  is  more  complex 
than  the  process  proposed  by  the  agency 
in  January  1997  for  enabling  vehicle 
owners  to  obtain  switches,  prior 
approval  is  warranted  by  several 
considerations.  The  requirement  for 
prior  approval  of  requests  for  switches 
emphasizes  to  vehicle  owners  the 
importance  of  taking  the  safety 
consequences  of  a  decision  to  seek  and 
use  on-off  switches  very  seriously. 
While  some  people  need  and  will  be 
benefited  by  on-off  switches,  the  vast 
majority  of  people  will  not  be.  Further, 
checking  the  requests  for  switches  is 


more  appropriately  performed  by  the 
agency  than  by  the  dealers  and  repair 
businesses  who  will  install  the 
svyitches.  Finally,  prior  approval  will 
enable  the  agency  to  monitor  directly, 
from  the  very  beginning,  the 
implementation  of  the  regulation  and 
the  effectiveness  of  its  regulation  and 
the  associated  educational  materials  in 
promoting  informed  decisionmaking 
about  on-off  switches. 

Under  the  exemption,  vehicle  owmers 
can  request  an  on-off  switch  by  filling 
out  an  agency  request  form  and 
submitting  the  form  to  the  agency.  On 
the  form,  owners  must  certify  that  they 
have  read  an  information  brochure 
discussing  air  bag  safety  and  risks.  The 
brochure  describes  the  steps  that  the 
vast  majority  of  people  can  take  to 
minimize  the  risk  of  serious  injuries 
from  air  bags  while  preserving  the 
benefits  of  air  bags,  without  going  to  the 
expense  of  buying  an  on-off  svntch.  The 
brochure  was  developed  by  the  agency 
to  enable  owners  to  determine  whether 
they  are.  or  a  user  of  their  vehicle  is,  in 
one  of  the  groups  of  people  at  risk  of  a 
serious  air  bag  injury  and  to  make  a 
careful,  informed  decision  about 
requesting  an  cm-off  switch.  Owners 
must  also  certify  that  they  or  another 
user  of  their  vehicle  is  a  member  of  one 
or  the  risk  groups.  Since  the  risk  groups 
for  drivers  are  different  from  those  for 
passengers,  a  separate  certification  must 
be  made  on  an  agency  request  form  for 
each  air  bag  to  be  equipped  with  an  on- 
off  switch. 

If  NHTSA  approves  a  request,  the 
agency  will  send  the  owner  a  letter 
authorizing  the  installation  of  one  or 
more  on-off  switches  in  the  owner's 
vehicle.  The  owner  may  give  the 
authorization  letter  to  any  dealer  or 
repair  business,  which  may  then  install 
an  on-off  switch  for  the  driver  or 
passenger  air  bag  or  both,  as  approved 
by  the  agency.  The  on-off  switch  must 
meet  certain  criteria,  such  as  being 
equipped  with  a  telltale  light  to  alert 
vehicle  occupants  when  an  air  bag  has 
been  turned  off.  The  dealer  or  repair 
business  must  then  fill  in  infonnation 
about  itself  and  its  installation  in  a  form 
in  the  letter  and  return  the  form  to  the 
agency. 

This  final  rule  also  denies  a  petition 
for  reconsideration  of  the  agency's 
January  1997  decision  in  a  separate 
rulemaking  not  to  extend  the  option  for 
installing  original  equipment 
manufacturer  on-off  switches  for 
pdkenger  air  bags  to  all  new  vehicles 
equipped  with  air  bags.  As  a  result  of 
that  decision,  the  option  continues  to 
apply  only  to  those  new  vehicles 
lacking  a  rear  seat  capable  of 


accommodating  a  rear-being  infant 
restraint. 

DATES:  Effective  Date:  Part  595  is 
effective  December  18, 1997.  The  agency 
will  begin  processing  air  bag  on-off 
switch  requests  on  that  same  date.  If  a 
form  is  submitted  before  December  18. 
it  will  be  given  the  same  priority  as  a 
form  submitted  after  that  date. 
Accordingly,  there  will  be  no  advantage 
to  submitting  forms  early.  Motor  vehicle 
dealers  and  repair  businesses  may  begin 
installing  switches  on  January  19, 1998. 

The  amendments  to  Part  571  are 
effective  January  19. 1998.  Compliance 
with  those  requirements  is  optional 
before  that  date. 

Petitions:  Petitions  for  reconsideration 
must  be  received  by  January  5, 1998. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  of 
this  rule  and  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Stireet,  SW,  Washington,  DC 
20590. 

fOR  FURTHER  INfORMATION  CONTACT:  For 
information  about  air  bags  and  related 
rulemaking:  For  additional  information, 
call  the  NHTSA  HoUine  at  1-80O-424- 
9393;  in  the  DC.  area,  call  202-366- 
0123.  hi  addition,  visit  the  NHTSA  Web 
site  at  http://www.nhtsa.dot.gov/ 
airbags/.  Among  the  available  materials 
are  descriptions  of  the  procedures  for 
requesting  authorization  to  obtain  an 
on-off  switch  and  a  list  of  questions  and 
answera  about  air  bags  and  on-off 
switches.  There  are  also  crash  videos 
showing  what  happens  in  a  crash  to  a 
belted,  short-statured  dummy  whose 
driver  air  bag  is  turned  off. 
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L  ExecutiTe  Summary  of  This  Final 
Rule 

A.  Final  Rule 

This  final  rule  seeks  to  preserve  the 
benefits  of  air  bags,  while  providing  a 
means  for  reducing  the  risks  that  some 
ciurent  air  bag  designs  pose  to  discrete 
groups  of  people  due  to  their  extreme 
proximity  to  air  bags.  This  final  rule 
exempts  motor  vehicle  dealers  and 
.repair  businesses  firom  the  statutory 
prohibition  against  mnlring  federally- 
required  safety  equipment  inoperative 
so  that,  beginning  January  19. 1998,  they 
may  install,  subject  to  certain 
conditions,  retrofit  "mnnal  on-off 
switches  for  the  air  bags  of  vehicle 
ownms  whose  request  is  approved  by 
NHTSA.  To  obtain  approval,  vehicle 
owners  must  submit  a  request  form  to 
NHTSA  on  which  tlvy  have  certified 
that  they  have  read  an  agency 
information  brochiue  about  air  bag 
benefits  and  risks  and  that  they  or  a  user 
of  their  vehicle  is  a  member  of  one  of 
the  risk  groups  identified  by  the  agency. 
The  agency  will  begin  processing  and 
granting  requests  on  December  18. 1997. 

Air  bags  have  saved  the  lives  of  about 
2,620  drivws  and  passengers,  primarily 
in  moderate  and  high  sptmd  crashes,  as 
of  November  1, 1997.  However,  air  bags 
have  also  caused  fetal  injuries,  primarily 
in  relatively  low  speed  crashes,  to  a 
small  but  growing  number  of  children, 
and  on  rare  occasion  to  adtilts.  These 
deaths  were  not  random.  They  occurred 
when  people  were  too  close  to  their  air 
bag  when  it  began  to  inflate.  The  vast 
majority  of  these  fatalities  could  have 
been  avoided  by  preventive  steps  such 
as  using  seat  belts,  moving  the  fitint 
seats  back  as  much  as  possible,  and 
putting  children  in  the  back  seat. 
Nevertheless,  a  relatively  small  number 
of  people  may  still  be  at  risk,  even  after 
taking  these  steps,  because  they  will  be 
more  likely  than  the  general  population 
to  be  too  qjose  to  their  air  bags. 
Although  advanced  air  bags  are  the 
ultimate  answer  and  manufacttuere  are 
beginning  to  install  air  bags  with  some 
advanced  attributes,  an  interim  solution 
is  needed  for  those  identifiable  groups 
of  persons  for  whom  ciurent  air  bags  in 
existing  vehicles  may  pose  a  risk  of 
serious  or  fetal  injury.' 


*  An  advanced  air  bag  senses  or  responds  to 
difference*  in  crash  severity,  occupant  size  or  the 
distance  of  the  occupant  from  the  air  bag  at  the  time 
of  a  crash.  The  advanced  air  bag  adjusts  its 
performance  by  suppressing  deployment  in 
circumstances  in  which  fatalities  might  otherwise 
be  caused  by  the  air  bag,  but  not  by  the  force  of  the 
crash  or  by  reducing  the  force  of  deployment  in 
those  circumstances. 


Under  the  exemption,  vehicle 
owners  *  may  request  a  retrofit  on-off 
switch,  based  on  informed 
decisionmaking  and  their  certification 
of  their  memberahip  or  the  membership 
of  another  user  of  their  vehicle  in  one 
of  the  risk  groups  identified  by  the 
agency.  After  reading  the  agency 
information  brochure,  owners  can  fill 
out  and  sign  an  agency  request  form  and 
submit  it  to  NHTSA.  The  information 
iHochtue,  which  provides  guidance 
about  which  groups  of  people  may  be  at 
risk  from  air  bags  and  about  appropriate 
use  of  on-off  switches,  is  intended  to 
inform  consumers  about  which  people 
are  at  risk  from  air  bags  and  to  promote 
informed  decisionmaking  by  consume^ 
about  whether  to  request  an  on-off 
SMdtch  for  those  persons.  To  increase 
the  likelihood  that  the  decisions  are,  in 
fact,  informed,  owners  requesting  a 
retrofit  on-off  switch  must  certify  on  the 
request  form  that  they  have  read  the 
information  brochure.  To  limit  the 
availability  of  on-off  switches  to  persons 
at  risk  of  serious  air  bag  injiuy ,  the 
owners  must  also  certify  that  they  or  a 
user  of  their  vehicle  is  a  member  of  one 
or  more  of  the  risk  groups  described  on 
the  information  brochure  and  listed  on 
the  request  form.  The  particular  risk 
group  in  which  membership  is  claimed 
must  be  identified.  Since  the  risk  groups 
for  driver  air  bags  are  different  from 
those  for  passenger  air  bags,  a  separate 
certification  must  be  made  for  each  air 
bag  to  be  equipped  with  an  on-off 
switch. 

To  reinforce  the  importance  of  taking 
great  care  in  accurately  certifying  risk 
group  membership,  the  agency  is 
requiring  owners  to  submit  their 
requests  to  the  agency.  The  agency 
expects  that  owners  will  accurately  and 
honesUy  make  the  necessary 
certifications  and  statements  on  their 
request  forms,  but  reserves  the  right  to 
investigate.  The  prior  approval 
procedure  will  also  enable  the  agency  to 
monitor,  from  the  very  begiiming,  the 
volume  of  requests  and  patterns  in 
switch  requests  and  risk  group 
certifications.  The  computerization  of 
the  process  of  preparing  authorization 
letters  will  minimize  the  time  needed  by 
the  agency  to  process  and  respond  to  the 
requests.  The  precise  amount  of  time 
will  depend  in  large  measure  on  the 
volume  of  requests. 

The  agency  strongly  luges  caution  in 
obtaining  and  using  on-off  switches.  As 
noted  above,  on-off  switches  are  not 


'  This  final  rule  applies  to  leased  as  well  as 
owned  vehicles.  See  part  Vni.G.8  of  this  preamble. 
For  the  sake  of  simplicity,  however,  most  references 
in  this  preamble  are  to  owners  only.  Those 
references  should  be  deemed  to  include  lessees  as 
wellasownan. 
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needed  for  the  vast  majority  of  people 
since  they  are  not  at  risk.  Most  people 
can  take  steps  that  will  eliminate  or 
significantly  reduce  their  risk  without 
turning  off  their  air  bag  and  losing  its 
protective  value.  If  they  take  those  steps, 
they  will  be  safer  than  if  they  did  not 
take  those  steps  and  simply  turned  off 
their«ir  bag.  The  most  important  steps 
are  using  seat  belts  and  other  restraints 
and  moving  back  from  the  air  bag.  More 
important,  p>eople  who  are  not  at  risk 
will  be  less  safe  if  they  turn  off  their  air 


Thisi 


exemption  is  aubfect  to  certain 
conditions  to  promote  the  safe  and 
careful  use  of  on-off  switches.  For 
example,  the  on-off  switches  installed 
pursuant  to  this  exemption  must  meet 
certain  performance  criteria,  such  as 
being  operable  by  a  key  and  being 
accompanied  by  a  telltale  to  alert 
vehicle  occupants  whether  the  air  bag  is 
"on"  or  "off."  In  addition,  to  provide  a 
reminder  about  the  proper  use  of  on-off 
switches,  vehicle  dealers  and  repair 
businesses  must  give  vehicle  owners  an 
owner's  manual  insert  describing  the 
operation  of  the  on-off  switch,  listing 
the  risk  groups,  stating  that  the  on-off 
switch  should  be  used  to  turn  off  an  air 
beg  for  risk  group  members  only,  and 
stating  the  vehicle  specific  safety 
consequences  of  using  the  on-off  switch 
for  a  person  who  is  not  in  any  risk 
group.  Those  consequences  will  include 
the  effect  of  any  energy  managing 
feat\ires,  e.g..  load  limiters.  on  seat  belt 
performance. 

In  response  to  comments  Indicating 
that  the  definition  of  "advanced  air  bag" 
was  too  vague  and  that  dealers  could 
not  reasonably  ascertain  whether  a 
vehicle  was  equipped  with  such  air 
bags,  the  agency  has  deferred  adoption 
of  that  aspect  of  its  proposal  which 
woxild  have  prohibited  installation  of 
on-off  switches  for  advanced  air  bags. 
NHTSA  expects  to  adopt  such  a 
prohibition  after  it  develops  a  more 
complete  definition  of  "advanced  air 
bags"  that  applies  to  driver  as  well  as 
passenger  air  bags.  This  deferral  should 
have  no  practical  significance.  Although 
the  vehicle  manufacturers  are  begiiuiing 
to  introduce  air  bags  with  advanced 
attributes,  the  agency  does  not  expect 
the  installation  of  significant  numbers  of 
advanced  air  bags  before  it  is  ready  to 
establish  a  better  definition. 

The  agency  has  selected  January  19. 
1998,  as  the  beginning  date  for  the 
installation  of  retrofit  on-off  switches 
under  this  rule.  This  date  allows  time 
for  completion  of  the  design,  production 
and  distribution  of  on-off  switches  and 
the  training  of  installation  personnel.  It 
also  allows  time  for  the  public 
education  campaign  of  the  agency  and 


other  interested  parties  (e.g.,  the  Air  Bag 
Safety  Campaign  (ABSC).^  American 
Automobile  Association  (AAA).  Centets 
for  Disease  Control  and  Prevention 
(CDC).  Insurance  Institute  for  Highway 
Safety  (IIHS).  motor  vehicle  dealers,  and 
state  motor  vehicle  departments)  to 
effectively  reach  a  substantial 
percentage  of  the  public  before  the 
installation  of  on-off  switches  begins. 
Until  on-off  switches  become  avtdlable 
from  the  vehicle  maniihcturer  for  a 
given  vehicle  make  and  model.  NHTSA 
will  continue  to  exercise  its 
prosecutorial  discretion  to  grant 
requests  for  deactivating  the  ait  hags  in 
that  make  and  model.  In  view  of  the 
relative  inflexibility  and  permanence  of 
deactivation,  the  discretion  will  be 
exercised  on  a  case-by-case  basis  in  the 
same  limited  set  of  circumstances  in 
which  the  requests  are  cxirreatly 
granted,  e.g.,  in  cases  in  which  unusual 
medical  conditions  suggest  that 
deactivation  is  appropriate,  and  in  cases 
in  which  infants  must  be  carried  in  the 
front  seat  of  vehicles  lacking  a  rear  seat 
capable  of  accommodating  a  rear-facing 
infant  seat 

B.  Comparison  ofNPBM  and  Final  Rule 

The  final  rule  being  issued  today 
follows,  in  several  important  respects, 
the  agency's  January  1997  proposal. 
Most  important,  the  rule  miakes  a  means 
of  tiuning  off  air  bags  available  to 
vehicle  owners.  It  simplifies  the  current 
process  of  obtaining  a  means  of  turning 
off  air  bags.  Instead  of  having  to 
compose  an  original  request  letter  and 
type  or  write  the  letter  out  in  longhand. 
as  they  must  to  obtain  authorization 
from  the  agency  for  deactivation, 
vehicle  owners  will  be  able  to  fill  out  an 
agency  request  form.  To  promote 
informed  decisionmaking,  this  rule 
requires  owners  to  certify  on  the  request 
form  that  they  have  read  an  air  bag 
information  brochure  prepared  by 
NHTSA  so  that  owners  can  separate  fact 
from  fiction  about  who  is  really  at  risk 
and  therefore  may  need  an  on-off 
switch. 

However,  the  final  rule  differs  from 
the  proposal  in  several  other  important 
respects.  First,  the  sole  means 
authorized  for  turning  off  air  bags  is  a 
retrofit  on-off  switch.  Deactivation  (i.e.. 
modifying  the  air  bag  so  that  it  will  not 
deploy  for  anyone  under  any 
circumstance)  is  not  allowed  under  the 
exemption.  Although  the  agency 
recognized  in  January  1997  that  retrofit 
on-off  switches  offered  some 


>The  ABSC  rapresenU  all  automobile 
manuhctuien  (donraatic  and  importers),  air  itag 
(upplien.  many  motor  vehicle  insuraace  companiaa 
and  the  National  SaJety  Council. 


advantages,  the  agency  proposed 
deactivation  because  tiie  apparent 
unavailability  of  retrofit  on-off  switches 
in  the  near  term  made  them 
impracticable.  When  the  deactivation 
proposal  was  issued,  there  were 
indications  from  the  vehicle 
manufacturers  that  they  would  not  be 
able  to  provide  retrofit  on-off  switches 
for  existing  vehicles  in  a  timely  manner. 
Subsequent  to  the  January  1997 
proposial,  a  number  of  major  vehicle 
manufacturers  began  reassessing  the 
practicability  of  on-off  switches  and 
making  statements  to  the  agency  and  the 
media  that  they  were  able  to  provide 
retrofit  on-off  switches  for  existing 
vehicles,  and  for  future  vehicles.  The 
change  to  on-off  switches  in  this  final 
rule  will  enhance  safety  because  the  on- 
off  switches  are  a  more  focused,  flexible 
means  of  turning  off  air  bags.  They 
enable  consiuners  to  leave  air  bags  on 
for  people  who  are  not  at  risk  and  thus 
will  benefit  from  their  protection,  and 
turn  them  off  for  people  at  risk. 

Second,  vehicle  owners  must  certify 
that  they  are  a  member  of  one  of  several 
specified  risk  groups  or  that  their 
vehicle  will  be  driven  or  occupied  by  a 
person  who  is  a  member  of  such  a 
group.  The  agency  proposed  to  allow 
any  person  to  choose  to  have  his  or  her 
air  bags  deactivated,  without  having  to 
demonstrate  or  state  a  particular  safety 
need.  Under  the  prop<Mal.  applicants 
would  simply  have  had  to  fill  out  an 
agency  form  on  which  they  indicated 
that  they  had  received  and  read  an 
information  brochure  explaining  the 
safety  consequences  of  having  an  air  bag 
deactivated.  For  the  final  rule,  the 
agency  has  devised  a  new  form  on 
which  owners  desiring  an  on-off  switch 
for  either  a  driver  or  passenger  air  bag 
not  only  must  certify  that  they  have  read 
the  brochure,  but  also  that  they  or  one 
of  the  users  of  their  vehicle  fall  into  an 
identifiable  risk  group  for  that  air  bag. 
Use  of  the  revised  form  will  help 
provide  reasonable  assurance  that  the 
exemption  is  implemented  in  a  manner 
consistent  with  safety. 

Third,  the  agency  is  requiring  owners 
to  submit  their  filled-out  forms  to  the 
agency  for  approval.  Together  with  the 
requirement  for  certification  of  risk 
group  membership,  the  necessify  for 
obtaining  agency  approval  will  help 
limit  the  installation  and  use  of  on-off 
switches  to  people  who  are  at  risk  from 
air  bags  and  give  the  agency  information 
about  the  voltune  of  requests  and 
patterns  in  switch  requests  and  risk 
group  certifications. 
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n.  Overview  of  Problem  and  the 
Agency's  Remedial  Actions 

A.  Introduction 

While  air  bags  are  providing 
significant  overall  safety  benefits, 
NHTSA  is  concerned  that  current  air 
bags  have  adverse  effects  on  certain 
groups  of  people  in  limited  situations. 
Of  particular  concern,  NHTSA  has 
identified  87  primarily  low  speed 
crashes  in  which  the  deployment  of  an 
air  bag  resulted  in  fatal  injuries  to  an 
occupant,  as  of  November  1, 1997.< 
NHTSA  believes  that  none  of  these 
occupante  would  have  died  if  they  had 
not  been  seated  in  front  of  an  air  bag. 

The  primary  factor  linking  these 
deaths  is  the  proximity  to  air  bags  at  the 
time  of  their  deployment.  All  of  these 
deaths  occurred  imder  circumstances  in 
which  the  occupant's  upper  body  was 
very  near  the  air  bag  when  it  deployed. 

There  were  two  other  factors  common 
to  many  of  the  deaths.  First,  apart  from 
12  infants  fatally  injured  while  riding  in 
rear-facing  infant  seats,  most  of  the 
fetally  injured  people  were  not  using 
any  type  of  child  seat  or  seat  belt.  This 
■  allowed  the  people  to  move  forward 
more  readily  tlum  properly  restrained 
occupants  in  a  frontal  crash.  Further, 
the  air  begs  involved  in  those  deaths 
were,  like  almost  all  current  air  bags,  so- 
called  "one-size-fits-all"  air  bags  that 
have  a  single  inflation  level.^  These  air 
bags  deploy  with  the  same  force  in  very 
low  speed  crashes  as  they  do  in  higher 
speed  crashes. 

The  most  direct  behavioral  solution  to 
the  problem  of  child  fatalities  from  air 
bags  is  for  children  to  be  properly  belted 
and  placed  in  the  back  seat  whenever 
possible,  while  the  most  direct 
behavioral  solution  for  the  adult 
fatalities  is  to  use  seat  belts  and  move 
the  driver  seat  back  as  far  as  practicable. 
Implementing  these  solutions 
necessitates  increasing  the  percentage  of 
children  who  are  seated  in  the  back  and 
properly  restrained  in  child  safety  seats. 
It  also  necessitates  improving  the 
current  68  percent  rate  of  seat  belt  usage 
by  a  combination  of  methods,  including 


♦The  va«t  majority  of  the  deaths  appear  to  have 
occuired  in  craafaed  in  which  the  vehicle  was 
traveling  at  less  than  15  miles  per  hour  when  the 
air  bag  deployed.  Almost  ail  occurred  at  vehicle 
speeds  under  20  miles  per  hour.  NHTSA  noffll  that 
Federal  safety  standards  do  not  specify  a  vehicle 
crash  speed  at  which  air  bags  must  deploy. 

'  The  Federal  safety  standards  do  not  require  a 
"one-size-fits-all"  approach  to  designing  air  b^s. 
They  permit  a  wide  variety  of  technologies  that 
would  enable  air  bags  to  deploy  with  less  force  in 
lower  speed  crashes  or  when  occupants  are  outKif- 
position  or  suppress  deployment  altogether  in 
appropriate  circumstancea. 


the  enactment  of  State  primary  seet  belt 
use  laws.6 

The  most  direct  technical  solution  to 
the  problem  of  fatalities  from  air  bags  is 
to  require  that  motor  vehicle 
maniifacturers  install  advanced  air  bags 
that  protect  occupants  from  the  adverse 
effects  that  can  occur  from  being  too 
close  to  a  deploying  air  bag. 

All  of  these  soliitions  are  being 
pursued  by  the  agency.  However,  until 
advanced  air  bags  can  be  developed  and 
incorporated  into  production  vehicles, 
behavioral  changes  based  on  improved 
information  and  communication  about 
potential  hazards  and  simple,  manually 
operated  technology  are  the  best  means 
of  addressing  fatalities  from  air  bags, 
especially  those  involving  children. 

To  partially  implement  these 
solutions,  and  preserve  the  benefits  of 
air  bags,  while  reducing  the  risk  of 
injury  to  certain  people,  NHTSA  issued 
two  other  final  rules  in  the  past  year. 
One  rale  requires  new  passenger  cars 
and  light  trucks  whose  passenger  air 
bags  are  not  advanced  to  bear  new, 
enhanced  warning  labels.  (61  FR  60206; 
November  27, 1996)  The  other  final  rule 
provides  vehicle  manufacturers  with  the 
temporary  option  of  ensuring 
compliance  by  conducting  a  sled  test 
using  an  unbelted  diunmy  instead  of 
conducting  a  vdiicle-to-barrier  crash 
test  using  an  unbelted  dummy.  (62  FR 
12960;  March  19.  1997)  The  purpose  of 
the  option  is  primarily  to  enable  vehicle 
maniifactiuers  to  expedite  their  efforts 
to  lessen  the  force  of  air  bags  as  they 
deploy. 

On  the  behavioral  side,  the  agency  has 
initiated  a  national  campaign  to  increase 
usage  of  seat  belts  through  the 
enactment  of  primary  seat  belt  use  laws, 
more  public  education,  and  more 
effective  enforcement  of  existing  belt 
use  and  child  safety  seat  use  laws. 
In  conjunction  with  the  National 
Aeronautical  and  Space  Administration, 
as  well  as  Transport  Canada,  and  in 
cooperation  with  domestic  and  foreign 
vehicle  manufecturers.  restraint  system 
suppliers  and  others  through  the  Motor 
Vehicle  Safety  Research  Advisory 
Committee  (MVSRAC).  NHTSA  is 
undertaking  data  analysis  and  research 
to  address  remaining  questions 
concerning  the  development  and 
introduction  of  advanced  air  bags.  As 
noted  above,  the  Federal  motor  vehicle 
safefy  standards  have  permitted,  but  not 
required,  the  introduction  of  advanced 


air  bags.  NHTSA  recognizes  Uiat.  If  it 
were  to  require  advanced  air  bags,  it 
would  have  to  take  into  consideration 
the  differing  leadtimes  for  the  various 
kinds  of  advanced  bags  under 
development,  and  the  fact  that  the 
longest  leadtimes  will  be  those  for  the  * 
most  advanced  bags.  The  agency  also 
recognizes  the  engineering  challenge 
and  potential  costs  associated  with 
incorporating  some  of  the  advanced  air 
bag  design  fsatiues  into  the  entire 
passenger  car  and  light  truck  QeeL  A 
proposal  to  require  the  installation  of 
advanced  air  begs  is  expected  this 
winter. 

B.  Background 

1.  Air  Bags:  Safety  Issues 

a.  Lives  Saved  and  Lost.  Air  bags  have 
proven  to  be  highly  effective  in  reducing 
fatalities  from  frontal  tnashes.  the  most 
prevalent  btality  and  injury-causing 
type  of  crash.  Frontal  crashes  cause  64 
percent  of  all  driver  and  right-front 
passenger  fatalities. 

NHTSA  estimates  that,  between  1986 
and  November  1,  1997,  air  bags  have 
saved  about  2,620  drivers  and 
passengers  (2,287  drivers  (87  percent) 
and  332  passengers  (23  percent)),  i  Of 
the  2.620. 1,800  (69  percent)  were 
unbelted  and  700  (31  percent)  were 
belted.  These  agency  estimates  are  based 
on  comparisons  of  the  frequency  of  front 
seat  occupant  deaths  in  vehicles 
without  air  bags  and  in  vehicles  with  air 
bags.  Approximately  half  of  those  lives 
were  saved  in  the  last  two  years.  These 
savings  occiured  primarily  in  moderate 
and  high  6peed  crashes.  Pursuant  to  the 
mandate  in  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  for  the  installation  of  air  bags 
in  all  passenger  cars  and  light  trucks, 
the  number  of  air  bags  in  vehicles  on  the 
road  will  increase  each  year.  As  a  result, 
the  annual  number  of  lives  saved  by  air 
bags  will  continue  to  increase  each  year. 
Based  on  current  levels  of  effectiveness, 
air  bags  will  save  more  than  3,000  lives 
each  year  in  passenger  cars  and  light 
trucks  when  all  light  vehicles  on  the 
road  are  equipped  with  dual  air  bags. 
This  estimate  is  based  on  current  seat 


■In  States  with  "secondary"  seat  belt  use  laws, 
a  motorist  may  be  ticketed  for  failure  to  wear  a  seat 
belt  only  if  there  is  a  separate  basis  for  stopping  the 
motorist,  such  as  the  violation  of  a  separate  traffic 
law.  This  hampers  enforcement  of  the  law.  In  Slates 
with  primary  laws,  a  citation  can  be  issued  solely 
because  of  failure  to  wear  seat  belts. 


'Studies  published  in  the  November  5. 1997 
issue  of  the  Joumal  of  the  American  MedicaJ 
Association  by  UHS  and  by  the  Center  for  Risk 
Analysis  at  the  Harvard  School  of  Pulbic  Health 
confirm  the  overall  value  of  passenger  air  bags, 
whle  urging  action  betaken  quickly  to  address  the 
loss  of  children's  lives  due  to  those  air  bags.  IIHS 
found  that  passenger  air  bags  were  associated  with 
a  substantial  reduction  in  crash  deaths.  The  Center 
evaluated  the  cost-efFectiveness  of  passenger  air 
bags  and  concluded  that  they  produce  savings  at 
costs  comperable  to  many  well -accepted  medical 
and  public  health  practices. 
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belt  use  rates  (about  68  {)ercent, 
according  to  State-reported  surveys). 

While  air  bags  are  saving  large 
numbers  of  people  in  moderate  and  high 
speed  crashes,  they  sometimes  cause 
{atalities,  especially  to  children,  in 
lower  speed  crashes.  As  of  November  1 , 
1997.  NHTSAs  Special  Crash 
Investigation  program  had  confirmed  a 
total  of  87  crashes  in  this  country  in 
which  the  deployment  of  an  air  bag 
resulted  in  fatal  injuries.  Forty-nine  of 
those  fatalities  involved  children.  Three 
adult  passengers  have  also  been  fatally 
injured.  Thirty-fivs  drivers  are  known  to 
have  been  fatally  injured. 

In  addition  to  the  87  confirmed  air 
bag  related  deaths,  there  were  18  deaths 
under  investigation,  as  of  November  1, 
1997, 1  involving  a  1996  crash  and  17 
involving  1997  crashes.  The  single  1996 
death  still  under  investigation  involved 
a  driver.  The  17  deaths  in  1997  involved 
1  infant,  11  children  ranging  in  age  from 
1  to  11  years,  and  5  drivers.  Although 
the  agency  cannot  predict  how  many  of 
the  deaths  under  investigation  that  will 
ultimately  be  categorized  .as  confirmed 
air  bag  related  deaths,  the  agency  notes 
that  roughly  80  percent  of  the  deaths 
investigated  to  date  have  ultimately 
been  confirmed. 

The  trends  in  the  annual  numbers  of 
child  and  adult  deaths  differ 
significantly.  The  annual  number  of 
confirmed  htally-injured  children 
increased  significantly  in  1993  through 
1996  (1  in  1993.  5  in  1994.  8  in  1995 
and  22  in  1996),  while  the  number  of 
confirmed  htally-injured  drivers  did  not 
increase  appreciably  in  the  same  period 
(4  in  1993.  7  in  1994.  4  in  1995.  and  6 
in  1996).  As  of  November  1. 12  children 
and  6  drivers  had  been  confirmed  as 
having  been  fatally  injured  by  air  bags 
this  year.  However,  as  noted  above, 
additional  deaths  are  under 
investigation.  The  total  number  of 
confirmed  deaths  for  this  year  will  not 
be  known  until  some  time  next  year. 

The  number  of  vehicles  with  either 
driver  air  begs  or  both  driver  and 
passenger  air  bags  increased  steadily 
over  the  last  four  years.  Since  the  fall  of 
1996,  the  number  of  vehieles  with  both 
driver  and  passenger  air  bags  has  been 
increasing  at  the  rate  of  1  million 
vehicles  per  month.  The  ratio  of  driver 
deaths  to  vehicles  with  driver  air  bags 
decreased  significantly  between  1993 
and  1996.  The  ratio  of  child  deaths  to 
vehicles  with  passenger  air  bags  also 
decreased,  but  not  nearly  so  much. 

b.  Causes  of  Air  Bag  Fatalities.  The 
one  fact  that  is  conunon  to  all  who  died 
is  not  their  height,  weight,  sex.  or  age. 
Instead,  it  is  the  fact  that  they  were  too 
close  to  the  air  bag  when  it  started  to 
deploy.  For  some,  this  occurred  because 


they  were  sitting  too  close  to  the  air  bag. 
More  often  this  occurred  because  they 
were  not  restrained  by  seat  belts  or  child 
safety  seats  and  were  thrown  forward 
during  pre-crash  braking. 

Air  Dags  are  designed  to  save  lives 
and  prevent  injuries  by  cushioning 
occuptuits  as  they  move  forward  in  a 
front-end  crash.  They  keep  the 
occupants'  bead,  neck,  and  chest  from 
hitting  the  steering  wheel  or  dashboard. 
To  accomplish  this,  an  air  bag  must 
move  into  place  quickly.  The  force  of  a 
deploying  air  bag  is  greatest  in  the  first 
2-3  inches  after  the  air  bag  bursts 
through  its  cover  and  begins  to  inflate. 
Those  2-3  inches  are  the  "risk  zone." 
The  force  decreases  as  the  air  bag 
inflates  further. 

Occupants  who  are  very  close  to  or  in 
contact  with  the  cover  of  a  stored  air  bag 
when  the  air  bag  begins  to  inflate  can  be 
hit  with  enough  force  to  suffer  serious 
injtuy  or  death.  In  contrast,  occupants 
who  are  properly  restrained  and  who  sit 
10  inches  away  from  the  air  bag  cover 
will  contact  the  air  bag  only  after  it  has 
completely  or  almost  completely 
inflated.  The  air  bag  then  will  cushion 
and  protect  them  from  hitting  hard 
surfaces  in  the  vehicle  and  thus  provide 
a  significant  safety  benefit,  particiilarly 
in  moderate  to  serious  crashes. 

The  confirmed  fatalities  involving 
children  have  a  number  of  birly 
consistent  characteristics.  First,  all  12 
infants  were  in  rear-facing  infant  seats. 
Second,  the  vast  majority  of  the  older 
children  were  not  using  any  type  of 
restraint. "  Third,  almost  all  of  the  small 
number  of  older  children  who  were 
using  some  type  of  restraint  were 
improperly  restrained  or  were  leaning 
so  far  forward  that  benefits  of  being 
restrained  were  largely  negated.  For 
example,  some  were  too  small  to  be 
using  just  a  vehicle  lap  and  shoulder 
belt.  Fourth,  as  noted  above,  the  crashes 
occurred  at  relatively  low  speeds.  If  the 
passenger  air  bag  had  not  deployed  in 
those  crashes,  the  children  would 
probably  not  have  been  killed  or 
seriously  injured.  Fifth,  the  infants  and 
older  children  were  very  close  to  the 
dashboard  when  the  air  bag  deployed. 
Properly  installed  rear-facing  infant 
seats  are  always  very  close  to  the 


dashboard.  For  essentially  all  of  the 
older  children,  the  non-use  or  improper 
use  of  occupant  restraints  or  the  failure 
to  use  the  restraints  most  appropriate  to 
the  child's  weight  and  age,  in 
conjunction  with  pre-impact  braking, 
resulted  in  the  forward  movement  of  the 
children. '  As  a  result,  they  were  very 
close  to  the  air  bag  when  it  deployed. 
Because  of  their  proximity,  the  children 
sustained  fatal  head  or  neck  injuries 
from  the  deploying  passenger  air  bag. 

As  in  the  case  oiuxe  children  fatally 
injured  by  air  bags,  the  key  factor 
regarding  the  confirmed  adult  deaths 
has  been  their  proximity  to  the  air  bag 
when  it  deployed.  The  most  common 
reason  for  their  proximity  was  failure  to 
use  seat  belts.  Olily  11  of  the  35  drivers 
were  known  to  be  properly  restrained  by 
lap  and  shoulder  belts  at  the  time  of  the 
crash.  Moreover,  of  those  eleven,  two 
appeared  to  be  out  of  position  (blacked 
out.  due  to  medical  conditions,  and 
slimiped  over  the  steering  wheel)  at  the 
time  of  the  crash.  As  in  the  case  of 
children,  the  deaths  of  drivers  have 
occurred  primarily  in  low  speed 
crashes. 

The  other  cause  of  air  bag  fatalities  is 
the  design  of  current  air  bags.  Air  bag 
fatalities  are  not  a  problem  inherent  in 
the  concept  of  air  bags  or  in  the  agency's 
occupant  restraint  standard.  Standard 
No.  208  (49  CFR  571.208).  That  standard 
has  long  permitted,  but  not  required,  a 
variety  of  design  features  that  would 
reduce  or  eliminate  the  fatalities  that 
have  been  occiuring.  e.g.,  higher 
deployment  thresholds  that  will  prevent 
deployment  in  low  speed  crashes, '" 
different  folding  (rattems  and  aspiration 
designs,  dual  stage  inflators, ' '  new  air 
bag  designs  like  the  Autoliv  "Gentle 
Bag"  that  deploys  first  radially  and  then 
toward  the  occupant,  and  advanced  air 
bags  that  either  adjust  deployment  force 
or  suppress  deployment  altogether  in 
appropriate  circumstances.  While  some 
of  these  features  are  new  or  are  still 
imder  development,  others  have  been 
around  for  more  than  a  decade.  The 
agency  identified  a  number  of  these 
features  in  conjunction  with  its  1984 
decision  concerning  automatic  occupant 


•29  (or  7$%)  of  the  37  forward-being  children 
who  were  fatally  iniured  by  air  bags  were  not  using 
any  type  of  belt  or  other  restraint.  This  included  4 
children  who  were  sitting  on  the  laps  of  other 
occupants.  The  remaining  8  children  included  some 
who  were  riding  with  their  shoulder  belts  behind 
them  and  some  who  were  wearing  lap  and  shoulder 
belts  but  who  also  should  have  been  in  booster  seats 
because  of  their  small  size  and  weight.  Booster  seat 
use  could  have  improved  shoulder  belt  fit  and 
performance.  These  various  factors  and  pre<rash 
braking  allowed  the  children  to  get  too  close  to  the 
air  bag  when  it  began  to  inflate. 


•  For  information  on  the  restraint  most 
appropriate  for  a  particular  child,  see  the  table  at 
the  end  of  the  information  brochure  in  Appendix 
A  in  the  regulatory  text. 

"■  Mwpedes  Benz  offers  passenger  air  bags  whose 
depio)^ent  threshold  is  12  mph  if  the  passenger  is 
unbelted  and  IB  mph  if  the  passenger  is  belted. 

"  The  air  bags  installed  in  approximately  10.000 
CM  cars  in  the  1970's  were  equipped  with  dual 
stage  inflators.  Today.  Autoliv,  a  Swedish 
manufacturer  of  air  bags,  has  a  "gas  generator  that 
inflates  in  two  steps,  giving  the  bag  time  to  unfold 
and  the  vent  holes  to  be  freed  before  the  second 
inflation  starts.  Should  the  bag  then  encounter  an 
occupant,  any  excessive — gas  indeed  bag  presaur»— 
will  exit  through  the  vent  hole*." 
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protection  and  noted  that  vehicle 
manufacturers  could  choose  among 
those  features  to  address  the  problems 
reported  by  those  manufactiu^rs 
concerning  out-of-position  occupants. 

Although  Standard  No.  208  permits 
vehicle  manufacturers  to  install  air  bags 
incorporating  those  advanced  features, 
very  few  current  air  bags  do  so.  Instead, 
vehicle  manufacturers  have  thus  far 
used  designs  that  inflate  with  the  same 
force  under  all  circumstances.  Although 
the  vehicle  manufacturers  are  now 
working  to  incorporate  advanced 
features  in  their  air  bags,  the 
introduction  of  air  bags  with  those 
features  is  only  just  banning. 
Introduction  of  signi^cant  numbers  of 
advanced  air  bags  may  not  begin  ^or 
another  several  model  years. 

With  the  help  of  a  recent  amendment 
to  Standard  No.  208.  vehicle 
manufacturers  have  been  able  to 
expedite  the  introduction  of  depowered 
air  bags.  While  these  new  air  bags  will 
reduce,  but  not  eliminate,  the  likelihood 
of  air  bag-caused  deaths,  they  still 
deploy  with  the  same  force  in  all 
crashes,  regardless  of  severity,  and 
regardless  of  occupant  weight  or 
location.  Many  manufactiuers  have 
introduced  substantial  numbers  of  these 
less  powerful  air  bags  in  the  current 
model  year  (1998). 

2.  Air  Bag  Requirements 

Today's  air  bag  requirements  evolved 
over  a  25-year  period.  NHTSA  issued  its 
first  public  notice  concerning  air  bags  in 
the  late  1960's.  However,  it  was  not 
unUl  the  fall  of  1996  that  manu&ctiuers 
were  first  required  to  install  air  bags  in 
any  motor  vehicles. '^ 


"  Air  bag  firsts — In  view  of  the  confusion  evident 
in  some  public  comments  on  this  rulemaking  and 
even  now  in  some  media  accounts  about  when  air 
bags  were  first  required,  and  by  whom,  the  agenfty 
has  set  forth  a  brief  chronology  below: 

•  1972  Firstyeorin  which  vehicle  manufacturers 
had  the  option  of  instaJling  air  bags  in  passenger 
cars  as  a  mean  of  complying  with  Standard  No.  208. 
Vehicle  manufacturers  also  had  the  option  of 
complying  by  means  of  installing  manual  lap  and 
shoulder  belts.  GM  installed  driver  and  passenger 
air  bags  in  approximately  10.000  passenger  cars  in 
the  mid-1 970's. 

•  1986  Firctyearin  which  vehicle  manufacturers 
were  required  to  install  some  type  of  automatic 
protection  (either  automatic  belts  or  air  bags)  in 
passenger  cars.  This  requirement  was  issued  by 
Secretary  Dole  in  1984.  At  the  time  of  issuance,  the 
agency  expressly  noted  the  concerns  expressed  by 
vehicle  manufacturers  about  out-of-position 
occupants.  In  response,  NHTSA  identified  a  variety 
of  technological  remedies  whose  use  was 
permissible  under  the  Standard.  Between  1986  and 
1996.  vehicle  manufacturers  chose  to  comply  with 
the  automatic  protection  requirements  by  installing 
over  35  million  driver  air  b«gs  and  over  18  million 
passenger  air  bags  in  passenger  cars.  Another  12 
million  driver  air  bags  and  almost  3  million 
passenger  air  bags  were  installed  in  light  trucks  in 
that  same  time  period.   ~ 


When  the  requirements  for  automatic 
protection  (i.e..  protection  by  means  that 
require  no  action'by  the  occupant)  were 
adopted  in  1984  for  passenger  cars,  they 
were  expressed  in  broad  performance 
terms  that  provided  vehicle 
manufacturers  with  choices  of  a  variety 
of  methods  of  providing  automatic 
protection,  including  automatic  belts 
and  air  bags.  Further,  the  requirements 
allowed  broad  flexibility  in  selecting  the 
performance  characteristics  of  air  bags. 

Later,  those  requirements  were 
extended  to  light  trucks.  Ultimately, 
strong  market  demand  led 
manufacturers  to  begin  to  install  air  bags 
in  all  of  their  passenger  cars  and  light 
trucks. 

In  1991.  Congress  included  a 
provision  in  ISTEA  directing  NHTSA  to 
amend  Standard  No.  208  to  require  that 
all  passenger  cars  and  light  trucks 
provide  automatic  protection  by  means 
of  air  bags.  ISTEA  required  at  least  95 
percent  of  each  manufacturer's 
passenger  cars  manufactured  on  or  after 
September  1,  1996.  and  before 
September  1,  1997,  to  be  equipped  with 
an  air  bag  and  a  manual  lap/shoulder 
belt  at  both  the  driver  and  right  fiY)nt 
passenger  seating  positions.  Every 
passenger  car  manufactured  on  or  after 
September  1.  1997,  must  be  so 
equipped.  The  same  basic  requirements 
are  phased-in  for  light  trucks  one  year 
later. '3  The  final  rule  implementing  this 
provision  of  ISTEA  was  published  in 
the  Federal  Register  (58  FR  46551)  on 
September  2, 1993. 

Standard  No.  20&'s  automatic 
protection  requirements,  whether  for  air 
bags  or  (until  the  provisions  of  ISTEA 
fuUy  take  effect)  for  automatic  belts,  are 
performance  requirements.  The 
standard  does  not  specify  the  design  of 
an  air  bag.  Instead,  vehicles  must  meet 
specified  injury  criteria,  including 
criteria  for  the  head  and  chest, 
measured  on  test  dummies.  Until 
recently,  these  criteria  had  to  be  met  for 
air  bag-equipped  vehicles  in  barrier 
crashes  at  speeds  up  to  30  mph,  both 
with  the  dummies  belted  and  with  them 
imbelted. 

However,  on  March  19,  1997,  the 
agency  published  a  final  rule  amending 
Standard  No.  208  to  temporarily  provide 
the  option  of  testing  air  bag  performance 
with  an  unbelted  dummy  in  a  sled  test 


•  1996  Firstyeorin  which  vehicle  manufecturers 
were  required  to  install  air  bags  in  passenger  cars, 
this  requirement  was  mandated  by  the  1991 
Intermodal  Surface  Transportation  Efficiency  Act. 

"At  least  80  percent  of  each  manufacturer's  light 
trucks  manufactured  on  or  after  September  1, 1997 
and  before  September  1,  1998  must  be  equipped 
with  an  air  b^  and  a  manual  lap/shoulder  belt. 
Every  light  truck  manufactured  on  or  after 
September  1,  1998  must  be  so  equipped. 


incorporating  a  125  millisecond 
standardized  crash  pulse  instead  of  in  a 
vehicle-to-barrier  crash  test.  This 
amendment  was  made  primarily  to 
expedite  manufacturer  efforts  to  reduce 
the  force  of  air  bags  as  they  deploy. 

Standard  No.  208 's  current  automatic 
protection  requirements,  like  those 
established  13  years  ago  in  1984,  apply 
to  the  performance  of  the  vehicle  as  a 
whole,  and  not  to  the  air  bag  as  a 
separate  item  of  motor  vehicle 
equipment.  The  broad  vehicle 
performance  requirements  permit 
vehicle  manufacturers  to  "tune"  the 
performance  of  the  air  bag  to  the 
specific  attributes  of  each  of  their 
vehicles. 

The  Standard's  requirements  also 
permit  manufacturers  to  design  seat 
belts  and  air  bags  to  work  together. 
Before  air  bags,  seat  belts  had  to  do  all 
the  work  of  restraining  an  occupant  and 
reducing  the  likelihood  that  the 
occupant  will  strike  the  interior  of  the 
vehicle  in  a  frontal  crash.  Another 
consequence  of  not  having  air  bags  was 
that  vehicle  manufacturers  had  to  use 
relatively  rigid  and  unyielding  seat  belts 
that  can  concentrate  a  lot  of  force  along 
a  narrow  portion  of  the  belted 
occupant's  body  in  a  serious  crash.  This 
concentration  of  force  created  a  risk  of 
bone  fractures  and  injury  to  imderlying 
organs.  The  presence  of  an  air  bag 
increases  the  vehicle  manufacturer's 
ability  to  protect  belted  occupants. 
Through  using  energy  managing 
devices,  such  as  load  limiters,  a 
manufacturer  can  design  seat  belts  to 
give  or  release  additional  belt  webbing 
before  the  belts  can  concentrate  too 
much  force  on  the  belted  occupant's 
body.  When  these  new  belts  give,  the 
deployed  air  bag  is  there  to  prevent  the 
belted  occupant  from  striking  the 
vehicle  interior. 

Further,  Standard  No.  208  permits, 
but  does  not  require,  vehicle 
manufacturers  to  design  their  air  bags  to 
minimize  the  risk  of  serious  injury  to 
unbelted,  out-of-position  occupants, 
including  children  and  small  drivers. 
The  standard  gives  the  manufacturers 
significant  freedom  to  select  specific 
attributes  to  protect  all  occupants, 
including  attributes  such  as  the  crash 
speeds  at  which  the  air  bags  deploy,  the 
force  with  which  they  deploy,  air  bag 
tethering  and  venting  to  reduce  inflaticm 
force  when  a  deploying  air  bag 
encoimters  an  occupant  close  to  steering 
wheel  or  dashboard,  the  use  of  sensors 
to  detect  the  presence  of  rear-&cing 
child  restraints  or  the  presence  of  small 
children  and  prevent  air  bag  inflation, 
the  use  of  sensors  to  detect  occupant 
position  and  prevent  air  bag  inflation  if 
appropriate,  and  the  use  of  dual  stage 
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versus  single  stage  inflators.  Oual  stage 
inQators  enable  air  bags  to  deploy  with 
lower  force  in  low  speed  crashes,  the 
type  of  Clashes  in  which  children  and 
drivers  have  been  £atally-iniurad,  and 
with  more  farce  ia  Highar  speed  cxashee. 

C.  Comprehensive  Agency  Plan  to 
Address  Air  Bag  Fatalitie* 

In  late  November  1996,  NHTSA 
announced  that  it  would  be 
implementing  a  comprehensive  plan  of 
rulemaking  and  other  actions  (e.g., 
consumer  education  and  enconrageraent 
of  State  seat  belt  use  laws  providing  for 
primary  enforcement  of  their 
requirements)  addressing  the  adverse 
eSiacts  of  air  bags- '*  While  there  is  a 
genwal  consensus  that  the  best 
approach  to  preserving  the  benefits  of 
air  bags  while  preventing  air  bag 
fatalities  will  ultimately  be  the 
introduction  of  advanced  air  bags,  those 
air  bags  will  not  be  widely  available  in 
the  next  several  years.  Accordingly,  the 
agency  has  focused  on  rulemaking  and 
odier  actions  that  will  help  reduce  the 
adverse  effects  of  air  bags  in  existing 
vehicles  as  well  as  in  vehicles  produced 
dxuing  the  next  several  model  years. 
The  actions  which  have  been  taken,  or 
are  being  taken,  include  the  following: 

1.  Interim  Rulemaking  Solutions 

a.  Existing  and  Future  Vehicles-in- 
Use.  This  final  rule  exempts,  under 
certain  conditions,  motor  vehicle 
dealers  and  repair  businesses  from  the 
"make  inoperative"  prohibition  in  49 
use.  30122  by  allowing  them, 
beginning  January  19, 1998,  to  Install 
retrofit  manual  on-off  switches  for  air 
bags  in  vehicles  owned  by  people  whose 
request  for  a  switch  is  approved  by 
NHTSA.  The  purpose  of  the  exemption 
is  to  preserve  the  benefits  of  air  b^ 
while  reducing  the  risk  diat  some 
people  have  of  being  serioiisly  or  fatally 
injured  by  current  air  bags.  The 
exemption  also  allows  consumers  to 
have  new  vehicles  retrofitted  with  on- 
off  switches  after  the  piirchase  of  those 
vehicles.  It  does  not,  however,  allow 
consumers  to  purchase  new  vehicles 
already  equipped  with  on-off  switches. 

b.  New  Vehicles.  On  March  19, 1997, 
NHTSA  published  in  the  Federal 
Register  (62  FR  12960)  a  final  rule 
temporarily  amending  Standard  No.  208 
to  focilitate  efforts  of  vehicle 
manufacturers  to  depower  their  air  bags 
quickly  so  that  they  inflate  less 
aggressively.  This  change,  coupled  with 
the  broad  flexibility  already  provided  by 
the  standard's  existing  performance 


'*  For  a  discuMion  of  the  actions  taken  by  NHTSA 
before  November  1996  to  address  the  adverse  effects 
of  air  bag*,  see  pp.  40787-68  of  the  agency's  NPRM 
pablWlwd  August  6.  1996  (61  FR  40784). 


requirements,  provided  the  vehicle 
manufacturers  mayimiim  flexibility  to 
quickly  reduce  the  adverse  effects  of 
current  air  bags. 

On  November  27. 1996,  the  agency 
published  in  the  Federal  Register-f(H 
FR  60206)  a  final  rule  amending 
Standards  No.  208  and  No.  213  to 
require  improved  l^wlingon  new 
vehicles  and  child  restraints  to  better 
ensure  that  drivers  aad  other  occupants 
are  aware  of  the  dangers  posed  by 
passenger  air  bags  to  children. 
p>articularly  to  children  in  reer-facing 
in^t  restraints  in  vehicles  with 
operational  passenger  air  begs.  The 
improved  labels  were  required  on  new 
vehicles  beginning  Febniery  25, 1997, 
and  were  required  on  child  restraints 
beginning  May  27, 1997. 

On  January  6, 1997,  the  agency 
published  in  the  Federal  Register  (62 
FR  798)  a  final  rule  extending  until 
September  1.  2000,  an  existing 
{Hovision  in  Standard  No.  208 
permitting  vehicle  manufacturers  to 
offer  manual  on-off  switches  for  the 
passenger  air  bag  for  new  vehicles 
without  rear  seats  or  with  rear  seats  that 
are  too  small  to  accommodate  rear- 
facing  infant  restraints. 

2.  Longer-Term  Rulemaking  Solution 

The  Icmger  term  solution  is  advanced 
air  bags.  The  agency  has  established  a 
working  group  under  the 
Crashworthiness  Subconunittee  of    ' 
MVSRAC  to  work  cooperatively  with 
the  vehicle  manu&cturers,  restraint 
system  suppliers  and  other 
organizations  regarding  advanced  air 
ba^.  Activities  include  sharing  data  and 
information  from  research,  development 
and  testing  of  advanced  air  bags  and 
providing  test  procedures  that  could  be 
used  in  evaluating  the  advanced  air  bag 
technologies.  While  some  of  these 
technologies  are  complex,  others  are 
relatively  simple  and  inexp«isive. 
NHTSA  plans  to  issue  an  NPRM  to 
require  a  phasing-in  of  advanced  air 
bags  and  to  establish  performance 
requirements  for  those  air  bags.  While 
Standard  No.  208  has  provided  vehicle 
manufactiu^rs  with  the  flexibility 
necessary  to  introduce  advanced  air 
bags,  the  Standard  has  not  required 
them  to  take  advantage  of  that 
flexibility.  Among  other  things,  the 
agency  anticipates  proposing  tests  using 
a  5th  percentile  female  dummy  '^  and 
advanced  child  dummies  and  specify 
appropriate  injury  criteria  for  those 
dummies,  including  neck  injury  criteria. 


as  part  of  its  rulemaking  regarding 
advanced  air  bags. 

3.  Educational  Effarts:  Child  Restxaint 
and  Seat  Belt  Use  Laws 

In  addition  to  takmg  these  acthma; 
and  conducting  extensive  public 
education  efforts,  the  Department  of 
Transportation  announced  this  past 
spring  a  national  strategy  to  increase 
seat  belt  and  child  seat  use.  Ifij^ier  use 
rates  would  decrease  air  bag  fMalities 
and  the  chance  of  adverse  saf^ 
tradeoCEi  occiuiing  as  a  result  of  tuzning 
off  Of  bags.  The  plui  to  increase  seet 
belt  and  child  seat  use  has  four 
elements:  stronger  publie-private 
paitnecships;  stroagar  State  seat  belt  and 
child  seat  use  laws  (e.g.,  laws  providii^ 
for  primary  enforc«nent  of  seat  belt  use 
requirements):  active,  hi^visibility 
enforcement  of  these  laws;  and  effective 
public  education.  Substantial  bentf  ts 
could  be  obtained  from  achieving  higher 
seat  belt  use  rates.  For  example,  if 
observed  belt  use  increesed  from  68 
percent  to  90  percent,  an  estimated 
additional  5,536  lives  would  be  saved 
annually  over  the  estimated  9,529  live* 
currently  being  saved  by  seet  belts.  In 
addition,  an  estimated  132,670  in|uries 
would  be  prevented  annually.  The 
economic  savings  from  these 
incremental  reductions  in  both  fittalitiee 
and  injuries  would  be  $8.8  billion 
annually. 


m.  Deactivafdfm 
1997) 


Ftupoaal  QeaMiy 


"  A  Sth  perceotilfl  female  dummy  has  a  standing 
height  of  S  feet  and  a  weight  of  110  pounds. 


On  January  6, 1997,  NHTSA 
published  an  NPRM  (62  FR  831)  to 
exempt  motor  vehicle  dealers  and  repair 
businesses  conditionally  from  the 
statutory  "make  inoperative" 
prohibition  of  49  U.SX:.  §  30122,  so  that 
they  could  deactivate  either  or  both  the 
driver  and  passenger  air  bags  at  the 
request  of  a  vehicle  owner.  As  noted 
above,  this  proposal  was  issued  to  help 
reduce  the  fatalities  and  injuries  that 
current  six  begs  are  causing  to  persons 
who  may  be  &cing  special  risks  from  air 
bass. 

The  agency  stated  that,  while  it 
expected  that  advanced  air  bags  will 
offer  means  for  significantiy  reducing  or 
eliminating  the  risk  of  adverse  side 
effects  from  air  bags,  advanced  air  bags 
will  not  be  widely  available  in  the  next 
several  years.  The  agency  said  it 
believes  that,  in  the  interim,  steps  need 
to  be  taken  to  minimize  the  possibility 
that  air  bags  will  cause  harm  in  existing 
vehicles  and  in  new  vehicles  produced 
prior  to  the  availability  of  advanced  air 
bags.  Just  as  depowering  will  provide  a 
technological  solution  that  will  prevent 
a  significant  numt>er  of  the  air  bag 
fatalities  that  might  otherwise  have 
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occurred  in  new  vehicles,  so 
deactivation  would  provide  a 
technological  solution  for  persons  facing 
special  risks  in  existing  vehicles. 
Although  the  agency  recognized  that 
retrofit  on-off  switches  offered  certain 
advantages,  the  agency  proposed 
deactivation  instead  of  installation  of 
retrofit  on-off  switches  based  on 
information  from  the  vehicle 
manufacttirers  indicating  that  they 
could  not  provide  retrofit  on-off 
switches  for  existing  vehicles  in  a 
timely  manner. 

Noting  that  a  depowered  passenger  air 
bag  may  not  completely  eliminate  the 
risk  to  an  infant  in  a  rear-facing  infant 
seat  or  to  an  tmrestrained  child  who  is 
near  the  dashboard  as  a  result  of  pre- 
crash  braking,  the  agency  stated  that 
deactivation  of  depowered  passenger  air 
bags  would  be  permitted.  However, 
since  on-off  switches  and  advanced  air 
bags  could  be  used  to  essentially 
eliminate  the  risks  to  children, 
deactivation  of  a  passenger  air  bag 
would  not  be  permitted  under  the 
proposal  if  that  air  bag  were  equipped 
with  such  an  on-off  switch  or  if  the  air 
bag  were  an  advanced  air  bag. 

NHTSA  proposed  to  limit 
authorization  to  deactivate  driver  air 
bags  to  existing  vehicles  and  vehicles 
lacking  advanced  driver  air  bags.  The 
agency  indicated  that  it  might  further 
restrict  authorization  to  deactivate 
driver  air  bags  by  excluding  vehicles 
with  depowered  driver  air  bags. 

NHTSA  noted  that  there  were  safety 
tradeoffs  associated  with  air  bag 
deactivation.  The  agency  strongly 
recommended  that  air  bag  deactivation 
be  undertaken  only  in  instances  in 
which  the  vehicle  owner  reasona^ily 
believes  that  the  air  bag  poses  a    ' 
significant  risk,  based  on  the 
individual's  particular  circumstances. 
The  agency  indicated  that  there  would 
be  limited  need  for  passenger  air  bag 
deactivation  and  even  less  need  for 
driver  air  bag  deactivation. 

The  mechanics  of  the  proposed 
exemption  from  the  make  inoperative 
prohibition  were  based  in  large  measure 
upon  recommendations  from  BMW  and 
Volvo  in  1996  that  the  agency  develop 
procedures  similar  to  those  being  used 
in  Europe  for  temporarily  deactivating 
air  bags.  According  to  BMW, 

(I)n  Europe,  a  BMW  dealer  is  allowed  to 
temporarily  deactivate  the  passenger  air  bag 
for  individuals  who  may  have  a  special  need 
or  normally  transport  children  after  advising 
them  of  the  benefits  of  air  bags  and  approval 
forma  are  signed. 

Given  the  administrative  complexity 
and  time  that  would  be  associated  witii 
reviewing  individual  applications,  the 


agency  proposed  to  allow  any  person  to 
choose  to  deactivate,  without  having  to 
demonstrate  a  particular  safety  need. 
However,  applicants  would  have  had  to 
submit  a  written  authorization  to  the 
dealer  or  repair  business  performing  the 
deactivation  and  indicate  that  they  had 
received  and  read  an  information 
brochure  explaining  the  consequences 
of  having  an  air  bag  deactivated. 

NHTSA  requested  commenters  to 
provide  views  regarding  a  niunber  of 
specific  issues,  including — 

•  Should  deactivation  of  air  bags  be 
allowed  at  the  owner's  option  in  all 
cases  or  should  deactivation  be  limited 
to  situations  in  which  death  or  serious 
injury  might  reasonably  be  expected  to 
occur? 

•  Would  the  administrative  details 
involved  in  establishing  and 
implementing  limitations  on  eligibility 
overly  complicate  the  availability  of 
deactivation? 

•  If  it  becomes  permissible  to 
deactivate  air  bags,  with  the  result  that 
an  air  bag  could  be  turned  off 
permanentiy,  should  the  agency  permit 
lesser  measures  as  well,  such  as  an  on- 
off  switch? 

•  Should  there  be  a  requirement  that 
deactivation  be  performed  in  a  manner 
that  facilitates  reactivation? 

•  In  the  rulemaking  regarding  OEM 
on-off  switches,  the  agency  estimated 
that  there  would  be  more  benefits  than 
losses  if  the  misuse  rate  were  less  than 
7  percent  Since  a  seat  with  a 
deactivated  air  bag  may  sometimes  be 
occupied  by  a  person  who  would 
benefit  from  the  air  bag,  is  there  a 
percentage  of  such  occupancy  that 
would  result  in  the  losses  trom 
deactivation  outweighing  the  benefits? 

•  Should  a  vehicle  lessee  be  allowed 
to  seek  deactivation? 

IV.  Summary  of  Public  Comments  on 
Propoeal 

There  were  approximately  700 
comments  on  the  NPRM.  About  600  of 
those  were  from  members  of  the  general 
public.  The  rest  were  from  companies  or 
trade  associations  representing  vehicle 
manufacturers,  dealers  and  rep>air 
businesses,  fleet  managers  and  owners, 
equipment  manufacturers,  consumer 
safety  groups,  insurance  companies, 
physicians  and  health-related  groups, 
former  NHTSA  administrators,  and 
miscellaneous  other  organized  groups. 
Because  so  many  commenters  took  the 
same  or  similar  positions  on  the  issues, 
the  commenters  are  not  identified  in 
this  preamble  unless  there  is  some 
special  significance  to  their  identity. 
Instead,  they  are  referred  to  simply  as 
"general  public"  commenters  and 
"company  and  group"  commenters 


(even  if  some  of  the  "company  and 
group"  comments  are  from  individual 
companies). 

The  general  public  commenters 
supported,  and  the  company  and  group 
commenters  did  not  oppose,  the 
agency's  exempting  dealers  and  repair 
businesses  from  the  make  inoperative 
prohibition  so  that  air  bags  coidd  be 
turned  off.  However,  the  commenters 
were  divided  on  many  of  the  details  of 
how  this  should  be  accomplished  and 
on  the  breadth  of  the  exemption. 

Almost  all  commenters  supported 
deactivation  as  a  means  for  turning  off 
air  bags.  Most  of  the  companies  and 
groups  also  supported  permitting 
retrofit  on-off  switches  at  least  as  an 
alternative  to  deactivation.  GM,  a 
dealer's  group,  a  service  group,  and  a 
number  of  safety  groups  went  further, 
stating  that  on-off  switches  should  be 
the  only  permitted  way  of  turning  off  an 
air  bag.  About  one  in  six  of  the  general 
public  commenters  also  stated  that  on- 
off  switches  should  be  installed  in  lieu 
of,  or  as  a  preferred  means  of,  turning 
off  air  bags.  IIHS,  which  supported 
deactivation,  stated  that  it  reluctantiy 
supported  on-off  switches  as  well.  Its 
reluctance  arose  in  lai^  part  from  the 
amount  of  apparent  interest  in  on-off 
switches.  Based  on  a  January  1997 
public  opinion  survey  that  it      v 
commissioned  showing  a  strong  public 
preference  for  on-off  svdtches  over 
deactivation.  HHS  suggested  that  more 
people  would  choose  to  have  on-off 
switches  installed  than  would  choose  to 
have  deactivations  performed.  A  few 
commenters  opposed  on-off  switches. 
BMW  stated  that  on-off  switches  should 
not  be  allowed  because  their 
development  will  divert  resources  from 
development  of  advanced  air  bags, 
conflict  with  the  decision  not  to  require 
them  on  new  vehicles,  and  introduce 
complexity  for  service  and  repair, 
compared  with  the  "simple 
reprogramming"  necessary  for 
temporary  deactivation  of  its  air  bags. 
Both  BMW  and  IIHS  expressed  concern 
that  allowing  on-off  switches  would 
encourage  placing  children  in  fiont 
where  the  risk  of  serious  injury  is 
greater,  with  or  without  air  bags.  Most 
company  and  group  commenters 
thought  that  on-off  switch  misuse  would 
be  a  significant  problem. 

The  issues  which  drew  the  most 
comments  were  "who  should  be 
allowed  to  have  their  air  bags 
deactivated,  and  under  what 
procedure?"  '*  The  general  public 


'*In  expressing  their  views  on  these  issues,  even 
those  commenters  who  discussed  oa-olf  switches  as 
a  means  that  should  t>e  available  under  the 
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commenten  almost  universally  hvored 
allowing  air  bag  deactivation  for  anyone 
who  wants  it,  i.e.,  regardless  of  whether 
a  person  is  actually  in  a  risk  group.  Both 
the  National  Transportation  Safety 
Board  (NTSB)  and  IIHS  also  supported 
deactivation  for  any  vehicle  owners  who 
want  it,  i.e.,  without  requiring 
membership  in  a  risk  group.  In  addition, 
one  equipment  manufacturer,  and  three 
groups  supported  deactivation  for 
owners  who  want  it  and  based  their 
support  on  personal  liberty  arguments. 
However,  most  of  the  other  company 
and  group  commenteis  were  opposed  to 
deactivation  for  everyone  who  wants  it 

The  main  argument  given  by  the 
general  public  commenters  for  broad 
availability  of  deactivation  was  that 
there  shouid  be  personal  choice  as  to 
whether  to  turn  one's  air  bag  on  or  off. 
These  commenters  emphasized  the 
danger  that  they  believe  air  bags  pose 
and  many  mentioned  media  reports  that 
they  had  seen.  They  frequently  noted 
that  there  were  circumstances  that  they 
believed  would  tend  to  put  them  or 
their  family  members  at  risk.  Generally, 
these  circiunstances  included  short 
stature,  pregnancy,  being  elderly, 
needing  to  transport  children,  and 
certain  medical  conditions.  Many  stated 
that  they  wore  their  seat  belts,  and  that 
they  believed  that  the  air  bags  were  of 
marginal  benefit. 

nHS  said  that  it  supported  broad 
availability  because  of  the  apparent 
extent  of  public  interest  in  turning  off 
air  bags  for  at  least  some  vehicle 
occupants.  The  organization  suggested 
that  trying  to  limit  the  availability  of 
deactivation  would  create  an  adverse 
public  reaction.  In  support  of  this 
suggestion,  IIHS  cited  its  January  1997 
survey  indicating  that  30  percent  of 
their  respondents  would  like  an  on-off 
switch  for  the  driver  air  bag,  and  67 
percent  would  like  one  for  the  passenger 
air  bag.  Tliirteen  percent  said  they 
would  like  a  permanent  deactivation  of 
the  driver  air  beg,  and  19  percent 
wanted  permanent  deactivation  for  the 
passenger  air  bag. 

The  main  argument  of  the  company 
and  group  conunenters  against  relying 
on  informed  decisionmaking  in 
allowing  deactivation  was  that  there 
would  be  widespread  deactivation  by 
frightened  and  misinformed  consumers 
who  were  not  actually  at  risk.  Many 
company  and  group  commenters 
expressed  concern  that  the  issues 
relating  to  air  bag  risks  might  be  too 
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complex  for  the  general  public  to 
comprehend  so  diat  it  wotild  be  difficult 
for  the  public  to  make  informed 
decisions.  Some  commented  that 
allowing  deactivation  for  everyone 
would  even  encourage  deactivations  by 
implying  that  air  bags  were  so 
dangerous  that  they  generally  should  be 
disconnected.  The  great  majority  of 
company  and  group  commenters 
favored  a  continuation  of  NHTSA'a 
current  practice  of  authorizing 
deactivations  only  in  limited 
circumstances  and  solely  on  a  case-by- 
case  basis.  In  August  1997.  a  broad 
coalition  of  vehicle  manufactiu^rs. 
dealers,  insurers,  public  interest  groups, 
medical  societies  and  others  met  first 
with  the  Office  of  Management  and 
Budget  (OMB)  and  later  with  NHTSA  to 
urge  that  eligibility  under  the  exemption 
be  limited  to  person^  in  risk  groups 
identified  by  the  agency  and  that  the 
agency  approve  each  request  for  an  on- 
off  switch  before  a  switch  can  be 
installed.  The  coalition  re-iterated  its 
concerns  in  a  mid-October  meeting  with 
OMB. 

Several  individual  vehicle 
manufacturers,  and  the  industry 
associations  representing  all  domestic 
and  foreign  vehicle  manufacturers,  said 
that  NHTSA  does  not  have  the  statutory 
authority  to  allow  deactivation  based  on 
informed  decisionmaking.  General 
Motors  (GM)  argued  that  the  proposal 
did  not  meet  the  three  tests  which  it 
believes  are  implicit  in  the  statute:  (1) 
an  exemption  must  be  for  a  single 
individual,  not  classes  of  people;  (2)  an 
exemption  for  a  specific  individual 
must  be  based  on  the  agency's 
judgment,  not  the  individual's 
judgment;  and  (3)  an  exemption  must  be 
consistent  with  vehicle  safety.  These 
commenters  noted  that  the  agency 
emphasized  in  the  NPRM  that  only  in 
limited  instances  would  deactivation  be. 
on  balance,  in  the  best  interests  of  a 
driver  or  passenger.  They  argued  that 
the  predicted  widespread  deactivations 
provided  to  anyone  who  wanted  one 
would  result  in  more  people  being 
killed  and  injured  in  situations  in  which 
the  air  bag  might  have  saved  them,  thus 
resulting  in  a  reduction  of  motor  vehicle 
safety.  Finally,  Ford  argued  that  the 
agency's  desire  for  administrative 
simplicity  does  not  overcome  the 
necessity  for  complying  with  the  statute. 

The  company  and  group  commenters 
advanced  a  n<jmber  of  safety  arguments 
against  allowing  deactivation  based  on 
informed  decisionmaking.  Some  of  them 
suggested  that  depowering  air  bags 
would  obviate  the  need  for  a  broad 
availability  of  deactivation.  Several 
stated  that  occupant  restraint  systems 
are  integrated.  Seat  belts  designed  to 


work  with  air  bags  may  not  work  so  well 
as  conventional  seat  belts  if  the  air  bags 
are  deactivated.  In  particular,  it  was 
stated  that,  depending  on  how  it  was 
performed,  deactivating  the  air  bag 
could  also  deactivate  seat  belt 
pretensioners  that  use  the  same  crash 
sensors  as  the  air  bag.  GM  suggested  that 
it  is  the  safety  conscious  people  who 
already  buckle  themselves  and  their 
children  who  will  tend  to  deactivate 
their  air  bags  in  reaction  to  media 
reports  of  air  bag  deaths  and  injuries. 
Because  people  who  wear  belts  are 
seldom  harmed  by  air  bags,  GM 
concluded  that,  ironically,  many  or 
most  who  disconnect  will  be  at 
increased  risk.  A  majority  of  the 
company  and  group  commenters  stated 
that  vehicles  with  deactivated  air  bags 
would  be  sold  to  other  parties  who 
might  not  know  of  the  deactivation,  or 
in  the  case  of  vehicles  with  retrofit  on- 
off  switches,  might  misuse  the  on-off 
switch. 

The  company  and  group  commenters 
almost  universally  stated  that 
deactivation  was,  given  its  permanency, 
appropriate  only  in  rare  circumstances. 
Most  of  these  conunenters  did  not 
identify  those  circumstances,  but  stated 
that  NHTSA  should  determine  the 
proper  categories  of  persons  who  would 
be  better  off  without  the  air  bag,  based 
on  its  expertise  and  data.  To  the  extent 
that  the  circumstances  were  noted,  they 
are  discussed  briefly  below. 

There  was  universal  agreement  that 
certain  young  children  riding  in  the 
&t>nt  need  to  be  protected  from  the  risk 
of  serious  injury  from  air  bags.  Nearly 
all  commenters  said  that  owners  and 
lessees  who  have  vehicles  lacking  a  rear 
seat  capable  of  accommodating  a  rear- 
facing  infant  restraint  and  who  need  to 
transport  infants  in  such  restraints 
should  be  able  to  have  the  passenger  air 
bag  deactivated.  Some  commenters 
suggested  that  air  bags  should  be  turned 
off  for  young  children  with  medical 
conditions  that  need  frequent 
monitoring  by  the  driver.  In  contrast, 
the  American  Academy  of  Pediatrics 
staled  that  situations  in  which  a  child 
needs  inunediate  attention  are  very  rare, 
and  that  it  was  more  dangerous  to 
attend  to  them  while  driving.  Another 
circumstance  suggested  by  some 
commenters  is  the  preaence  of  too  many 
children  in  a  vehicle  to  place  all  of  them 
in  the  back  seat 

Other  categories  mentioned  by  some 
of  the  commenters  include  people  of 
short  stature,  the  elderly,  and  people 
with  certain  medical  conditions  or 
disabilities.  Theae  categories  were  also 
mentioned  extensively  in  the  general 
public  comments.  However,  the 
company  and  group  commenters  tended 
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to  minimize  the  risk  to  these  categories 
of  people.  They  generally  did  not 
include  the  elderly  as  a  category,  and 
some  of  them  suggested  that  exemptions 
for  medical  reasons  should  be 
accompanied  by  a  doctor's  note.  One 
safety  group  suggested  NHTSA  employ 
a  licensed  medical  professional  or  panel 
to  examine  requests.  One  medical  group 
suggested  that  NHTSA  and  a  panel  of 
medical  professionals  define  qualifying 
medical  conditions.  While  some 
commenters  agreed  that  short  people 
were  in  danger,  they  emphasized  the 
difficulty  of  determining  how  short  was 
too  short 

More  recent  submissions  and 
statements  bom  the  company  and  group 
commenters  aigue  that  the  issue  is  not 
occupant  height,  but  sitting  distance 
fitjm  the  air  bag  module.  IIHS  submitted 
a  survey  indicating  that  only  5  percent 
of  female  drivers  (approximately  2.5 
percent  of  all  drivers)  are  accustomed  to 
sitting  within  10  inches  of  their  air  bag 
module.  Of  those  5  percent  of  female 
drivers.  66  percent  normally  sit  9-10 
inches  frtim  their  air  bag,  and  an 
additional  1 7  percent  normally  sit  8-9 
inches  away.  The  remainder,  accounting 
for  less  than  1  percent  of  female  drivers, 
normally  sit  within  8  inches  of  their  air 
bag. 

UHS  also  found  that  a  high  percentage 
of  short-statured  female  drivers  could 
adjust  their  driving  position  to  achieve 
a  10-inch  distance.  This  finding  was 
based  on  13  women,  from  4  feet.  8 
inches  tall  to  5  feet.  2  inches  tall,  who 
were  asked  to  try  to  achieve  that 
distance  in  a  dozen  vehicles  of  varying 
sizes.  Ten  of  the  women  achieved  10 
inches  in  all  of  the  vehicles;  the 
remaining  3  did  so  in  all  but  a  few  of 
the  vehicles.  All  drivers  were  able  to 
achieve  at  least  9  inches  in  all  vehicles. 
Other  reasons  given  for  not  allowing 
deactivation  based  on  informed 
decisioiunaking  were  assertions  that 
NHTSA's  current  system  of  case-by-case 
determinations  was  believed  to  work 
well  and  only  needed  unspecified 
streamlining;  that  the  few  deactivation 
requests  NHTSA  received  until  recenUy 
proved  that  actual  need  was  low;  and 
that  the  authorization  form  would  be 
ineffective,  especially  with  respect  to 
subsequent  purchasers  of  vehicles  with 
deactivated  air  bags,  as  a  means  of 
alleviating  the  liability  concerns  of  the 
manufacturer,  dealer,  and  repair 
business  groups.  In  an  August  1.  1997 
letter,  a  broad  coalition  of  company  and 
group  commenters  argued  that  since  the 
agency  was  reportedly  answering  all 
deactivation  requests  within  72  hours 
and  had  no  backlog  of  unanswered 
requests,  the  agency  should  be  able 
under  the  final  rule  to  continue  its 


current  practice  of  reviewing  and 
apnroving  each  deactivation  request 

m  addition  to  objecting  generally  to 
the  proposal  for  deactivation  based  on 
informed  decisionmaking,  ihany  of  the 
company  and  group  commenters 
expressed  concerns  about  partictilar 
aspects  of  the  proposed  process  for 
implementing  the  exemption  fitim  the 
make  inoperative  prohibition.  The 
dealer  and  repair  business  groups,  and 
generally  also  the  vehicle  maimfricturers 
and  safety  groups,  were  opposed  to  the 
dealers  having  any  role  in  the  process  of 
distributing  information  brochures  or 
making  any  kind  of  decision  in  the 
process.  They  indicated  that  it  would  be 
difBcult  to  reject  the  request  of  an 
owner  who  wanted  deactivation  or 
advice  on  whether  to  deactivate,  yet  the 
dealers  did  not  have  the  expertise  to 
advise  owners  oa  deactivation.  Dealer 
and  vehicle  manufacturer  groups  also 
stated  that  the  existing  definition  of 
"advanced  air  bags"  was  too  vague  and 
that  a  dealer  could  not  be  expected  to 
determine  whether  a  vehicle  was 
equipped  with  one,  and  therefore 
ineligible  for  deactivation. 

Some  of  the  company  and  group 
commenters  stated  that  NHTSA  should 
require  guidance  fitim  the  vehicle 
manufacturers  on  how  to  perform 
deactivations.  A  dealers'  group 
commented  that  if  NHTSA  did  not 
require  the  vehicle  manufacturers  to 
provide  procedures,  dealers/repairers 
might  perform  improper  repairs,  and 
that  deactivations  should  be  done  only 
by  factory  trained  and  certified 
deactivation  technicians  at  a  franchised 
dealership.  Two  manu&ctiuers 
suggested  that  NHTSA  require 
manufactiuers  to  provide  such 
proced\ues.  and  one  suggested  requiring 
deactivation  kits.  Ford  commented  that 
NHTSA  should  require  deactivation  to 
be  done  in  accordance  with 
"manufactiuer  recommendations." 
A  large  majority  of  company  and 
group  commenters  also  stated  that  any 
recordkeeping  under  the  exemption 
from  the  make  inoperative  prohibition 
should  be  done  by  NHTSA.  Vehicle 
manufacturers  imiformly  stated  that 
NHTSA  should  keep  the  records 
because  the  agency  could  provide  a 
centralized  information  clearinghouse 
on  air  bag  deactivations.  Vehicle 
manufactiuers  also  commented  that 
since  they  have  no  role  in  authorizing 
or  performing  deactivations,  or  in 
enforcement,  they  should  not  have 
recordkeeping  responsibilities. 
Multinational  Business  Services  (MBS) 
stated  that  the  agency  should  be  the 
recordkeeper  so  that  it  could  analyze 
trends  among  the  requests  for 
deactivation  and  make  any  appropriate 


policy  adjustments.  The  insurance  and 
safety  groups  suggested  that  NHTSA 
notify  insurers  of  any  deactivations, 
because  permanent  deactivation  would 
eliminate  the  basis  for  the  air-bag 
discount  many  insurance  companies 
offer.  GM  suggested  that  recordkeeping 
would  be  totally  unnecessary  if  on-off 
switches  were  installed. 

Many  of  the  company  and  group 
conunenters  opposed  an  immediate 
efiiective  date.  Jaguar  suggested  at  least 
60  days  would  be  needed  for  label 
printing,  software  development, 
preparations  of  procedures  for 
disconnect/reconnect,  and  training. 
Other  manufecturers,  who  urged  that 
retrofit  on-off  switches  be  allowed  as  an 
alternative  to  permanent  deactivation, 
stated  that  additional  time  would  be 
needed  for  development  of  on-off 
switches.  Ford  said  that  it  would  need 
5—6  months  to  have  a  large  supply  of 
retrofit  on-off  switch  kits  in  dealer 
inventory.  In  an  August  29,  1997 
meeting  with  NHTSA  representatives,  a 
broad  coalition  of  company  and  group 
commenters  urged  that  adequate 
leadtime  be  provided  to  give  the 
government  as  well  as  many  of  the 
company  and  group  commenters 
sufficient  opportunity  to  communicate 
their  safety  messages  about  air  bag 
safety  and  risks  to  the  public. 

Opinion  about  sunsetting  (i.e.. 
terminating)  the  exemption  was 
divided.  GM  opposed  sunsetting  the 
exemption  when  "smart  air  bag,"  i.e., 
advanced  air  bags,  are  introduced.  The 
company  said  that  until  the  term  can  be 
adequately  defined,  NHTSA  should 
remove  the  term  from  the  rule,  along 
with  any  sunsetting  associated  with  it 
Advocates  for  Highway  and  Auto  Safety 
commented  that  sunsetting  the 
exemption  was  appropriate. 
Some  company  and  group 
commenters  discussed  the  costs 
associated  with  deactivation.  Some 
manufacturers  merely  stated  that 
additional  parts  and  extensive  labor 
would  be  required  for  both  deactivation 
and  reactivation.  Only  Ford  gave 
specific  cost  estimates.  Ford  estimates 
for  parts  and  labor  (but  not  including 
profit)  ranged  from  $16  for  a  simple 
shorting  bar  removal,  to  $124  for  an  on- 
off  switch.  The  NTSB  commented  that 
some  manufactiuers  had  indicated  to  it 
that  the  cost  of  on-off  switches  would  be 
$300-400  per  on-off  switch.  Some 
insurance  groups  indicated  that  insurers 
might  eliminate  the  air  bag  discount, 
even  with  on-off  switches,  because  they 
would  be  unable  to  identify  deactivated 
vehicles.  This  would  penalize  those 
who  do  not  discormect 

IIHS  submitted  a  July  1997  report  in 
which  that  organization  concluded  the 


62416      Federal  Register  /  Vol.  62.  No.  225  /  Friday.  Novembw  21.  1997  /  Rules  and  Regulations 


results  of  40  mph  offset  frontal  crash 
tests  demonstrate  that  turning  o£f  an  air 
bag  increases  the  risk  that  a  belted 
driver  will  be  seriously  injured  in  a 
crash.  Crash  tests  using  dununies 
representing  an  average  size  male  driver 
indicated  that  without  an  air  bag.  the 
safety  belts  alone  would  not  have 
prevented  a  belted  driver  from  suffering 
"life-threatening"  head  and  neck 
injuries.  Similarly,  another  July  1997 
UHS  report  concerning  35  mph  barrier 
crash  tests  with  5th  percentile  female 
dummies  indicated  that  short-statured 
women  can  obtain  significant  protection 
bora  an  air  bag  even  when  the  driver's 
seat  is  moved  all  the  way  forward.  The 
tests  indicated  that  without  air  bags  to 
spread  the  crash  forces  over  the  entire 
head,  the  crash  forces  would  instead  be 
concentrated  on  a  narrow  portion  of  the 
middle  or  lower  portions  of  the  face 
where  the  bones  are  more  fragile.  UHS 
noted  that  a  study  of  15  restrained 
drivers  fatally  injured  in  frontal  crashes 
with  head  injuries  of  AIS  4  or  greater, 
found  that  steering  wheels  were  the 
sources  of  head  injuries  for  9  of  these 
drivers,  and  that  13  drivers  suffiored 
their  head  injuries  bom  loading  to  the 
Cacial  bones. 

Some  company  and  group 
commenters  noted  that  the  adverse 
effsct  of  turning  off  air  bags  would  be 
greater  for  some  vehicles  equipped  with 
seat  belts  specially  designed  to  work 
««rith  air  bags.  If  the  crash  forces  become 
too  great,  these  new  seat  belts  "give"  or 
yield  to  avoid  concentrating  too  mvich 
force  on  the  chest.  Some  of  these  belt 
systems  yield  by  allowing  more  belt 
webbing  to  spool  out  when  a 
predetermined  force  level  is  reached. 
The  inflated  air  bag  prevents  the 
occupant  from  moving  too  far  forward 
after  the  seat  belts  give.  Without  the  air 
bag,  the  new  belts  allow  the  occupant  to 
move  farther  forward  in  moderate  and 
high  speed  crashes. 

Commenters  addressed  the  conditions 
that  should  apply  to  deactivations.  A 
wide  variety  of  companies  and  groups 
commented  that,  whatever  the  method 
of  deactivation,  it  should  be  done  in  a 
manner  that  facilitates  reactivation.  All 
commenters  who  addressed  the 
question  stated  that  the  air  bag  readiness 
indicator  should  have  to  remain 
functional  for  the  remaining  air  bag, 
even  if  one  air  bag  were  deactivated. 
The  companies  and  groups  also 
generally  commented  that  if  both  air 
bags  have  on-off  switches,  the  air  bags 
should  be  individually  controllable. 

Nearly  all  company  and  group 
commenters  emphasized  the  importance 
of  the  information  brochure  in 
promoting  an  informed  decision  by 
individual  members  of  the  public  about 


deactivation.  Many  said  improvements 
were  needed  in  the  information 
brochure.  The  most  common  assessment 
was  that  the  brochure  was  too  long  and 
technical.  Others  commented  that 
NHTSA  should  focus-group  test  the 
effectiveness  of  the  brochure  prior  to 
distributing  it.  Several  suggested  that 
the  information  be  provided  in  a  video. 

Many  company  and  group 
commenters  argued  that  the  agency 
significantly  underestimated  the 
number  of  people  who  would  seek 
deactivation  under  the  proposal.  Many 
commenters  argued  that  the  agency 
should  consider  public  opinion  surveys 
in  making  a  new  estimate.  One 
commenter  urged  the  agency  to  base  its 
estimates  on  the  UHS'  January  1997 
survey.  The  most  recent  survey,  an 
August  1997  survey  bom  UHS. 
indicated  that  12  percenmf  vehicle 
owners  were  interested  in  obtaining  an 
on-off  switch  for  the  driver's  air  bag  and 
16  percent  for  the  -passenger's  air  bag. 
Based  on  early  1997  surveys,  that 
commenter  contended  that  the  proposal 
would  have  significant  net  adverse 
effects  on  safety.  In  an  August  1, 1997 
letter,  the  vehicle  manufactiuers  argued 
that  the  net  effacts  must  be  assessed  in 
order  to  ensure  that  the  exemption 
meets  the  statutory  criterion  of 
consistency  with  safety. 

V.  NHTSA's  Use  of  Prawcutorial 
DiscratioB  to  Pnrride  C—  l»y-C— 
Authmization  of  Air  Bag  DeactiTatioD 

From  October  1. 1996.  through 
October  30. 1997.  NHTSA  received 
11.838  written  requests  for  air  bag 
deactivation.  The  volume  of  these 
requests  peakfcd  in  the  spring,  possibly 
in  response  to  the  extensive  publicity 
surrounding  the  NTSB  hearings  in  mid- 
March,  then  foil  steadily  until  the  last 
month.  In  April-May.  the  agency 
received  approximately  400  letters  per 
week.  In  August,  the  weekly  volume  fell 
to  slightly  less  than  300  letters.  By  mid- 
September,  the  volume  bottomed  out  at 
slightly  above  100.  During  October,  the 
volume  rebounded,  averaging  slightly 
less  than  200  letters  per  week.  Tbuat 
increase  followed  the  media's  reporting 
of  the  agency's  submission  of  a  draft 
final  rule  to  the  Office  of  Management 
and  Budget  on  October  2. 

Since  October  29. 1996.  the  NHTSA 
Hotline  has  received  over  27,000  calls 
seeking  information  about  air  bags. 
Approximately  13.500  of  them  were 
from  people  interested  in  deactivating 
their  air  bags. 

More  than  60  percent  of  the  written 
requests,  approximately  7.100  out  of 
11,838.  concerned  short  adults.  The  vast 
majority  of  the  remaining  4.738  requests 
concerned  adults  (many  of  whom  were 


short)  with  certain  medical  conditions. 
The  rest  concerned  children.  Of  those 
remaining  requests,  approximately 
4.200  were  granted,  and  500  denied,  by 
the  agency.  Approximately  85  percent  of 
the  grants  were  for  adult  medical 
conditions.  The  remaining 
approximately  15  percent  involved 
children,  including  both  children  with 
medical  conditions  and  children  riding 
in  vehicles  lacking  a  rear  seat  capable  of 
accommodating  a  rear-facing  infant  seat 

In  its  grant  letters  to  persons  with 
medical  conditions,  the  agency  told 
owners  that  if  their  physicians 
concluded  that  the  risks  associated  with 
their  medical  condition  and  the 
deployment  of  their  driver  air  bag 
exceeded  the  risks  to  their  safety  from 
the  air  bag's  not  deploying,  NHTSA 
would  not  regard  deactivation  of  the  air 
bag  as  grounds  for  an  enforcement 
proceeding.!^  Similarly.  NHTSA  told 
vehicle  owners  whose  vehicle  lacked  a 
back  seat  in  which  to  carry  an  infant  or 
who  needed  to  monitor  closely  a  child 
with  a  special  medical  condition  '*  that 
the  agency  would  not  regard  the 
deactivation  of  the  passenger  air  bag  by 
a  dealer  or  repair  business  as  grounds 
for  an  enforcement  proceeding  against 
the  dealer  or  repair  business.  The 
agency  urged  that  the  air  bag  be 
reactivated  when  the  circumstances 
necessitating  its  deactivation  ceased  to 
exist. 

Based  on  the  current  procedures  for 
handling  these  requests,  it  is  estimated 
that  an  average  of  about  one  hour  is 
spent  on  each  letter.  This  estimate 
covers  time  spent  categorizing  letters, 
making  a  decision  whether  to  grant  or 
deny,  typing  a  response,  keeping  track 
of  the  letters  in  a  data  base,  reviewing 
the  response,  having  the  response 
signed,  mailing  it^etc.  Based  on  a 
weighted  average  of  salaries  of  those 
involved,  plus  15  percent  overhead,  and 
the  costs  of  paper  and  postage,  it  is 
estimated  that  the  cost  to  the  agency  of 


>'  In  the  absence  of  any  other  source  of  expertiM. 
such  at  the  |uly  1997  National  Conference  on 
Medical  Indications  for  Air  Bag  Disconnection, 
describod  below,  the  agency  has  relied  in  the  past 
almost  solely  upon  statements  firom  the  physicians 
of  persons  requesting  disconnection  of  air  bag*. 
While  many  of  the  requests  were  granted  baaed 
upon  a  physician's  statement,  some  were  grantad 
notwithstanding  the  absence  of  a  physician's 
statement  In  those  cases,  the  grant  was  based  upon 
either  the  unique  characteristics  of  the  medical 
condition  involved  or  the  existence  of  physician's 
statements  atuched  to  earlier  deactivation  raquesU 
of  other  individuals  with  the  same  medical 
condition.  As  discussed  below  in  part  IX.A,  the 
agency  has  changed  its  practices  with  respect  to 
physicians'  statements  in  response  to  the  National 
Conference. 

"  The  majority  of  medical  conditions  were 
related  to  apnea,  although  exemptions  have  also 
been  granted  for  children  in  wheelchairs,  and 
children  with  a  tendency  to  spit  up  and  choka. 
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responding  to  these  requests  is  about 
S30  per  request. 

VL  Focnia  Group  Testing  of  Public 
Education  Materials  (Jane  1997) 

To  aid  the  agency  in  assessing  the 
effectiveness  of  the  materials  it  was 
developing  to  increase  the  public's 
luiderstanding  of  air  bags  risks,  and 
ways  of  reducing  or  eliminating  those 
risks.  NHTSA  conducted  nine  focus 
groups  in  three  cities  to  test  consumer 
reaction  to  those  materials.  As  noted 
above  in  the  summary  of  public 
comments,  a  ntunber  of  commenters 
luged  that  the  agency  take  the  time  to 
enlist  the  help  of  focus  groups. 

Two  focus  groups  were  conducted  in 
each  of  the  following  cities:  Chicago, 
Illinois,  on  June  16. 1997,  and 
Greenbelt.  Maryland,  and  Sarasota, 
Florida,  on  Jime  18.  Three  more  focus 
groups  were  conducted  in  Greenbelt  on 
June  24  to  look  at  educational  materials 
concerning  air  bags.  Since  public 
concern  about  air  bag  safety  has  tended 
to  be  concentrated  in  three  categories  of 
vehicle  owners,  i.e..  parents  of-yoimg 
children,  short-statured  adults,  and 
older  adults,  the  focus  group 
participants  were  evenly  drawn  from 
those  categories.  There  were  three 
parent  focus  groups,  three  short-statured 
adult  focus  groups,  and  three  older 
adult  focus  groups.  Each  group  had 
about  10  participants. 

The  knowledge  and  views  of  the 
various  groups  were  fairly  similar. 
While  they  had  heard  about  some 
aspects  of  the  air  bag  safety  story,  they 
did  not  know  significanlparts  oflt 
They  said  that  while  they  had  heard  or 
seen  media  reports  about  risks  that  air 
bags  can  pose  for  children,  they-had 
received  little  information  about  the 
reasons  for  those  risks,  the  life-savi^ 

IsoF 


benefits  of  air  bags  and  the  methods 
reducing  risk  for  people  of  different 
ages.  Early  in  each  focus  group  session, 
and  before  examining  any  agency 
materials,  some  participants  made 
remarks  critical  of  the  media  for  using 
what  they  called  scare  tactics  and  for 
focusing  almost  exclusively  on  the 
negative,  eye-catching  aspects  of  the  air 
bag  story.  'They  said  that  media 
attention  to  air  bag  dangers  for  yoiuig 
Children  had  created  an  atmosphere  of 
fear  and  mistrust  of  air  bags.  They  stated 
that  many  of  their  perceptions  had  been 
shaped  by  those  media  reports.  They 
had  many  detailed  questions  about  air 
bags,  including  air  bag  designs, 
deployment  speed  and  force,  severity 
and  types  of  crashes  in  which  they 
deployed,  life-saving  benefits,  risk 
factors,  types  of  injiuies.  and  correct 
seating  adjustments.  They  emphasized 
that  public  information  and  education 


would  reduce  misconceptions  about  air 
bags  and  the  associated  fear. 

Among  the  very  important  safety 
messages  that  had  not  yet  reached  many 
of  the  focus  group  participants  was  that 
the  recommendation  for  diildren  to  sit 
in  the  back  seat  applies  to  all  children 
aged  12  and  imder,  not  just  infants.  In 
an  attempt  to  get  this  message  to  vehicle 
owners  last  fall,  the  agency  issued  a 
final  rule  requiring  labels  in  new 
vehicles  expressly  warning  purchasers 
about  ail  bag  dangers  for  children  aged 
12  and  imder  and  recommending  tlut 
children  sit  in  the  rear."  Fiuther,  the 
vehicle  manufacturers'  distributed 
c^ies  of  these  labels  to  virtually  all 
owners  of  existing  vehicles  with 
.  passenger  air  bags.  Many  participants 
were  also  unaware  that  proximity  to  the 
driver  air  bag  at  the  time  of  deployment 
is  the  primary  source  of  the  risk  to 
drivers  of  serious  air  bag-related 
injuries.  They  were  pleased  to  be 
provided  with  a  specific  - 

recommendation  (10  inches)  about  the 
distance  that  drivers  should  sit  bom 
their  air  bags.  Many  participants  said 
that  they  would  attempt  to  change  their 
driving  position. 

To  determine  how  much  air  bag 
information  the  public  really  wants,  the 
three  June  24  focus  groups  were  asked 
to  compare  a  short  brochure  (essentially 
a  3-fold  accordion  brochure)  and  a  long 
brochure  (i.e.,  an  earlier  draft  of  the 
information  brochure  in  Appendix  A  of 
the  rule)  concerning  air  bags  and  on-off 
switches.  Each  of  the  three  groups 
unanimously  endorsed  the  long 
brochure.  These  groups,  consisting  of  an 
older  adult  group,  a  short-statured  adult 
group  and  a  parents  group,  stated  that 
they  wanted  a  lot  of  detailed,  balanced 
.information  concerning  air  bags  and  air 
Jiagaafety  so  that  they  could  make  up 
their  own  minds  about  seriousness  and 
sQiuces  of  the  risks,  and  about  their 
ability  to  avoid  those  risks.  For  example, 
they  wanted  to  know  why  the  upper 
limit  on  the  group  of  children  who 
should  sit  in  back  was  stated  in  terms 
of  age,  instead  of  height  or  weight. 

The  educational  vdue  of  the 
additional  detailed  information  in  the 
draft  long  brochure  was  demonstrated  in 
a  number  of  instances.  For  example, 
about  30-40  percent  of  the  participants 
expressed  surprise  at  learning  that  air 
bags  differ  in  design  and  performance 
from  vehicle  model  to  vehicle  model. 
They  asked  for  more  detailed 


'»  As  noted  more  fully  in  footnote  23  below,  it  is 
safer  for  children  sit  in  the  rear  seat  in  all  passenger 
vehicles,  even  if  the  vehicle  does  not  have  a 
'passenger  air  bag.  NHTSA  recommends  that  all 
children  aged  12  and  under  sit  in  the  rear, 
regardless  of -whether  there  is  a  passenger  air  bag 
in  the  front  seat. 


information  on  how  and  why  the  air 
bags  dififared.  An  equal  niunber  were 
surprised  to  learn  that  air  bags  were 
vented  and  deQated  in  seconds  after  a 
crash.  Before  learning  that,  they  thought 
that  an  air  bag  would  remain  inflated 
and  could  smother  them  or  prevent  their 
exiting  from  their  vehicle  after  a  crash. 
They  expressed  relief  when  they  were 
informed  that  if  they  had  to  transport 
too  many  children  to  place  them  all  in 
the  rear  seat,  they  could  virtually 
eliminate  any  risk  by  placing  a  child 
(preferably  the  eldest)  in  the  front  seat, 
ensuring  that  the  child  properly  used 
the  seat  belts  and  remained  sitting 
upright  against  the  back  of  the  vehicle 
seat,  and  moving  the  seat  all  the  way 
back. 

\^.  niyaicians'  Conference  en  Medical 
ConditioBS  That  Warrant  Turning  Off 
an  Air  Bag  (July  1997) 

At  the  request  of  NHTSA.  the  Ronald 
Hainan  Institute  of  Emergeiury  Medicine 
at  George  Washington  University 
conducted  a  National  Conference  on 
Medical  Indications  for  Air  Bag 
Disconnection  on  July  16-18, 1997.  The 
purpose  of  the  conference  was  to  make 
recommendations  on  specific  medical 
indications,  i.e.,  conditions,  that  might 
warrant  disconnecting  an  air  bag.  The 
conference  consisted  of  a  panel  of 
representatives  of  17  medical  specialty 
societies  or  organizations.  NHTSA 
selected  the  societies  and  organizations, 
in  consultation  with  the  University, 
based  on  the  types  of  medical 
indications  that  vehicle  owners  were 
citing  in  their  letters  to  NHTSA  as 
possible  justification  for  air  bag 
discotmection.  Each  society  and 
organization,  in  tiun,  selected  a 
representative  to  attend  the  conference. 
Among  the  specialty  areas  and  types  of 
physicians  represented  were  cardiology, 
ophthalmology,  otolaryngology  (ear, 
nose  and  throat),  obstetrics  and 
gynecology,  physical  and  rehabilitative 
medicine,  general  surgeons,  plastic  and 
reconstructive  surgery,  orthopaedic 
siugery,  neurological  stirgery, 
pediatrics,  geriatrics,  and  emergency 
physicians.  The  American  Medical 
Association  was  also  represented. 

The  agency  arranged  for  this 
conference  for  several  reasons.  First, 
informal  agency  conversations  with 
emergency  room  physicians  and 
surgeons  familiar  with  the  traimia 
caused  by  motor  vehicle  crashes  had 
suggested  to  the  agency  that  very  few 
medical  conditions  warrant  turning  off 
an  air  bag.  Second,  several  commenters 
on  tha January  NPRM  urged  that  the 
medical  profession  be  enlisted  to  help 
idmtify  those  conditions.  The  American 
Academy  of  Pediatrics  said  that  such 
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professional  giiidance  was  needed  to 
educate  dealers,  repair  businesses  and 
some  parts  ef  the  medical  community 
itself  about  the  circumstances  under 
which  it  is  appropriate  to  turn  off  an  air 
bag.  Advocates  for  Highway  and  Auto 
Safety  urged  that  a  panel  of  medical 
experts  be  convened  to  examine  each 
vehicle  owner  request  to  turn  off  an  air 
bag  based  on  medical  reasons. 

While  the  agency  does  not  believe 
that  it  is  necessary  or  desirable  for  a 
panel  of  medical  experts  to  review  each 
such  request,  the  agency  did  agree  that 
general  authoritative  advice  is  needed  to 
answer  the  concerns  of  some  vehicle 
owners  about  air  bags  and  help  guide 
their  actions.  Since  individuals  with 
particular  medical  conditions  can  be 
expected  to  consult  their  physician 
prior  to  deciding  whether  to  have  an  on- 
off  switch  installed,  the  medical 
profession  also  needs  some  guidance  on 
when  deactivation  woiild  be  indicated. 

In  preparation  for  the  conference,  the 
representatives  reviewed  the  available 
medical  and  engineering  literature  about 
air  bag  technology  and  injury  risk  and 
prevention.  At  the  conference,  the  17 
representatives  were  divided  into 
subp>anels.  Based  on  their  literature 
review  and  clinical  experience,  the 
subpanels  addressed  each  medical 
indication  with  respect  to  seven  factors: 
known  data,  unknown  data, 
recommendation,  level  of  confidence  in 
the  recommendation,  rationale  for  the 
recommendation,  specific  concerns 
about  the  recommendation,  and 
stakeholders.  The  entire  panel  then 
discussed  the  work  of  the  subpanels  and 
adopted  final  recommendations. 

General  Panel  Conclusions 

Air  bags  are  effective  lifesavers  whose 
benefits  exceed  the  risks  for  most  of  the 
medical  conditions  considered  by  the 
panel.  A  medical  condition  does  not 
warrant  turning  off  an  air  bag  unless  the 
condition  makes  it  impossible  for  a 
person  to  maintain  an  adequate 
distance  from  the  air  bag.  NHTSA 
believes  that  10  inches  is  an  adequate 
distance. 

Specific  Recommendations 

Excerpts  from  the  panel's  specific 
recommendations  follow,  beginning 
with  the  recommendations  regarding  the 
medical  indications  most  commonly 
cited  by  persons  who  have  written  to 
NHTSA  requesting  deactivation  based 
on  a  medical  indication.  Unless 
specifically  indicated,  the 
recommendations  relate  to  drivers. 


Medical  Indications  Not  Warranting 
Disconnection  of  Air  Bags 

Medical  Indications  Most  Corrunordy 
Cited  by  Vehicle  Owners 

•  Osteogenesis  Imperfecta 

The  panel  recommends  air  bag  not  be 
disconnected  for  persons  with 
osteogenesis  imperfecta. 

While  there  is  little  population-based 
data  in  the  crash  experience  of  this 
group,  it  is  anticipated  that  the  injiuy 
risk  to  these  persons  is  higher  without 
an  air  bag  and  proper  restraint  than  with 
an  air  bag. 

•  Osteoporosis/ Arthritis 

For  persons  with  osteoporosis, 
arthritis,  and  other  skeletal  conditions, 
air  bags  should  not  be  disconnected 
unless  the  person  cannot  sit  back  a  safe 
distance  from  the  air  bag. 

Persons  with  specific  conditions,  such 
as  ankylosing  spondylitis,  may  have  a 
relatively  stiff  spine  and  thus  may  be 
unable  to  place  themselves  an 
acceptable  distance  from  the  steering 
wheel  while  driving.  Other  than  in  this 
specific  circumstance,  persons  with 
osteo{>orosis  and  types  of  arthritis  are 
generally  benefitted  by  the  presence  of 
an  air  bag. 

•  Pacemakers 

There  is  no  evidence  to  support 
disconnecting  airbags  for  occupants 
who  have  pacemakers,  implantable 
defibrillators,  or  similar  devices. 

Pacemakers  and  similar  hardware  are 
specifically  designed  to  withstand 
imp>act.  The  forces  associated  with  air 
bag  deployment  are  typically  distributed 
throughout  the  chest  and  are  not 
directed  at  one  specific  area.  The  impact 
suffered  without  an  air  bag  may  in  fact 
be  more  severe  and  more  localized  than 
that  with  an  air  bag.  Clinical  experience 
does  not  demonstrate  any  significant 
concern  about  the  effects  of  air  bag 
deployment  on  this  type  of  hardware 
when  properly  installed.  As  forces  to 
the  chest  in  areas  directly  contacted  by 
seatbelts  may  exceed  forces  from  air 
bags,  it  is  important  the  belts  be  placed 
properly  and  not  directly  over  these 
devices. 

•  Median  Sternotomy 

We  recommend  that  persons  who 
have  undergone  median  sternotomy  not 
disconnect  air  bags. 

Uneven  pressure  on  the  chest  can 
harm  a  patient  with  a  recent  median 
sternotomy  because  the  external  wound 
may  be  op)ened.  An  air  bag  does  not 
cause  this  uneven  force;  seatbelts  or 
striking  an  object  like  a  dashboard  can 
cause  this  uneven  force. 


•  Chronic  Obstructive  Pulmonary 
Disease/Emphysema/ Asthma 

We  recommend  not  to  disconnect  air 
bags  for  patients  with  these  chronic  lung 
diseases. 

There  is  no  risk  of  oxygen  deprivation 
during  air  bag  deployment  because  of 
the  quick  deflation  of  the  device.  There 
is  somei  equivocal  evidence  to  suggest 
that  the  chemical  irritants  produced 
may  precipitate  bronchospasm  in 
persons  with  asthma.  However,  there  is 
no  evidence  to  suggest  that  this 
phenomenon  is  occurring  with  any 
greater  frequency  in  the  presence  of  air 
bags.  There  is  no  reason  to  suspect  that 
persons  with  any  type  of  chronic  lung 
disease  will  be  adversely  afiiacted  by  an 
air  bag  deployment  sufficiently  enough 
to  justify  disconnection  of  the  device. 

•  Short  Stature 

We  are  not  able  to  determine  an 
absolute  cut-off  height  and  weight  for 
disconnection  of  air  bags. 

Short  stature  is  a  common  area  of 
concern  for  the  public  in  regard  to  air 
bag  deployment.  As  proximity  to  the  air 
bag  is  the  major  issue,  the  passen|;er- 
side  air  bag  should  not  be  disconnected 
for  a  passenger  of  short  stature.  Beyond 
just  short  stature,  weight,  arm  length, 
and  leg  length  also  play  important  roles 
in  driver  positioning.  We  know  that  a 
disproportionate  number  of  the  deaths 
attributed  to  air  bag  deployment  have 
occurred  in  persons  of  short  stature. 
However,  of  the  150,000  estimated  air 
bag  deployments  involving  persons  of 
short  stature,  only  14  are  known  to  have 
been  fatal. 

Some  of  the  Less  Commonly  Cited 
Medical  Indications 

•  Eyeglasses 

There  is  no  reason  to  recommend 
disconnection  of  air  bags  for  persons 
wearing  eyeglasses. 

There  are  a  number  of  anecdotal  cases 
of  eye  injuries  after  air  bag  deployment, 
both  with  and  without  eyeglasses. 
Eyeglasses  may,  in  fact,  be  protective 
during  air  bag  deployment.  There  is  no 
obvious  increased  risk  of  injuries  in  the 
presence  of  eyeglasses;  moreover, 
impact  with  the  steering  column  or 
dashboard  may  be  more  dangerous  to    ^ 
someone  wearing  eyeglasses  than    * 
impact  with  an  air  bag.  Persons  who 
need  eyeglasses  should  wear  them  to 
drive  and  should  not  have  air  bags 
disconnected  solely  because  of  the 
eyeglasses. 

•  Hyperacusis  or  Tinnitus 

We  recommend  not  to  disconnect  air 
bags  for  persons  with  hyperacusis  or 
tinnitus. 
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(T)he  phenomenon  of  hearing  loss  has 
not  been  noted  to  occur  due  to  air  bags. 
The  specific  conditions  of  hyperacusis 
and  tinnitus  are  not  associated  with 
hearing  loss  and  persons  with  these 
conditions  would  have  no  greater 
likelihood  of  hearing  loss  from  air  bag 
deployment  than  any  other  persons. 
Some  persons  with  tinnitus  report  that 
noise  triggers  attacks  of  tinnitus; 
however,  it  is  difficult  to  separate  the 
noise  of  an  air  bag  &t>m  the  noise  of  a 
crash  in  many  situations. 

•  Advanced  Age 

Advanced  age  by  itself  does  not 
suggest  the  need  for  air  bag 
disconnection. 

It  is  known  that  older  peraons  are  at 
greater  risk  of  injury  in  all  types  of 
crashes.  The  data  suggests  that  air  bags 
may  be  less  effective  in  the  Older 
population  although  the  cause  of  this 
finding  is  unclear.  There  is  no  evidence 
to  suggest  that  advanced  age  by  itself,  in 
the  absence  of  other  potential  risk 
fectors  examined  here,  warrants  air  bag 
disconnection. 

With  respect  to  passenger  seat 
occupants  in  general,  the  conference 
participants  said: 

Under  most  circumstances,  with  the 
notable  exception  of  infants  in  rear- 
facing  infant  seats,  the  person  in  the 
passenger  position  can  be  made  safe 
bom  inadvertent  injury  by  the  use  of 
proffer  restraint  and  placement  of  the 
seat  in  the  most  rear  position.  Certain 
vehicles  with  bench  seats  may 
complicate  this  issue  and  may  need  to 
be  considered  carefully  on  a  case-by- 
case  basis. 

Medical  Indications  Warranting 
Disconnection  of  Air  Bag 


•  Osteoporosis/arthritis 

For  persons  with  osteoporosis, 
arthritis,  and  other  skeletal  conditions, 
air  bags  should  not  be  disconnected 
unless  the  person  cannot  sit  back  a  safe 
distance  from  the  airbag.^  (Emphasis 
added.) 

•  Scoliosis 

If  capable  of  being  positioned 
properly,  persons  with  scoliosis  should 
keep  air  bag  connected  in  their 
vehicles.  2'  (Emphasis  added.) 

This  specific  condition  might  make  it 
impossible  for  a  person  to  sit  upright 
and  away  from  the  air  bag.  This  very 


"NHTSA  believes  that  the  safe  distance  for 
drivers  with  osteoporosis/arthritis  is  the  same  as 
that  lor  persons  without  any  medical  indications, 
i.e..  10  inches  between  the  center  of  the  driver  air 
bag  cover  and  the  center  of  the  drivers  breastbone. 

"  NHTSA  defines  pnperly  positioned  to  mean 
positioned  so  that  there  is  at  least  10  inches 
between  the  center  of  the  air  bag  cover  and  the 
center  of  the  driver's  breastbone. 


small  portion  of  the  population  of 
persons  with  scoliosis  might  be 
candidates  for  disconnection.  It  must  be 
remembered  that  a  person  sitting  far 
forward  in  either  the  driver  or  passenger 
seat  is  also  at  increased  risk  of  injury 
fitjm  other  structures  (steering  column, 
dashboard)  in  fitint  of  them. 

This  specific  condition  might  make  it 
impossible  for  a  person  to  sit  upright 
and  away  from  the  air  bag.  This  very 
small  portion  of  the  population  of 
persons  with  scoliosis  might  be 
candidates  for  disconnection.  It  must  be 
remembered  that  a  person  sitting  far 
forward  in  either  the  driver  or  passenger 
seat  is  also  at  increased  risk  of  injury 
bom  other  structures  (steering  column, 
dashboard)  in  front  of  them. 

•  Wheelahairs 

For  persons  in  wheelchairs  the 
decision  to  allow  disconnection  of  the 
air  bag  should  be  handled  on  a  case-by- 
case  basis.  Disconnection  may  be 
needed  if  installation  of  special 
equipment  requires  removal  of  the  air 
bag.  If  wheelchair  installation  or 
steering  coliman  configuration  does  not 
necessitate  air  bag  removal,  we 
recommend  not  to  disconnect  air  bags. 

•  Achondroplasia 

In  persons  with  achondroplasia  we 
recommend  allowing  disconnection  of 
driver-side  air  bag  only  if  the  person  is 
unable  to  sit  back  from  the  air  bag. 

Persons  with  significantly 
congenitally  shortened  limbs  may  be 
required  to  sit  very  close  to  the  steering 
wheel  in  order  to  operate  a  vehicle.  In 
this  situation,  pedal-extenders  will  offier 
limited  assistance  as  the  arms  are  also 
affected.  However,  there  is  no  reason  to 
disconnect  the  passenger-side  air  bag  for 
an  occupant  with  achondroplasia. 
(Emphasis  added.) 

•  Dovtrn  syndrome  and  atlantoaxial 
instability 

Disconnection  of  the  passenger  air  bag 
is  warranted  if  a  person  with  this 
specific  condition  cannot  reliably  sit 
properly  aligned  in  the  front  seat,  such 
as  in  those  with  developmental  delay. 

Children  and  adults  with  severe 
developmental  delay,  including  some 
with  Down  syndrome,  may  be  incapable 
of  consistently  maintaining  a  position 
away  from  a  passenger-Ride  air  bag.  If 
these  individuals  cannot  ride  in  a  back 
seat,  air  bag  disconnection  may  be 
warranted. 

While  there  is  no  known  data  on  this 
specific  situation  in  relation  to  air  bags, 
atlantoaxial  instability  is  present  in  20% 
of  persons  with  Down  syndrome.  This 
instability  creates  the  clear  risk  of 
atlantoaxial  subluxation.  Persons  with 


this  condition  should  clearly  sit 
properly  restrained  in  the  back  seat  of 
a  vehicle.  In  situations  in  which  they 
must  sit  in  the  front  seat,  air  bag 
disconnection  may  be  warranted 
because  of  the  risk  of  cervical  injury, 
particularly  if  these  individuals  have 
developmental  delay  which  prevents 
them  from  consistently  maintaining 
proper  positioning.  (Emphasis  added.)  ■ 

•  Monitoring  of  Infants  and  Children 

The  panel  recognizes  that  there  are  a 
few  specific  medical  conditions  in 
which  infents  and  young  children  must 
be  in  the  front  seat  for  monitoring  by  the 
adult  driving.  In  such  situations,  the 
passengw  side  air  bag  may  need  to  be 
disconnected. 

Parents  are  frequently  concerned  that 
they  will  be  unable  to  properly  monitor 
their  infants  if  the  infants  are  in  the 
back  seat  without  an  adult.  The 
American  Academy  of  Pediatrics  has 
clearly  recommended  that  infants 
without  imderlying  medical  conditions 
can  safely  ride  alone  in  the  back  seat 
properly  restrained  in  a  rear-facing 
restraint.  The  data  shows  that  in  the 
absence  of  an  air  bag,  the  injury  risk  in 
the  back  seat  is  30%  less  than  the  risk 
in  the  front  seat.  The  panel  recognizes  ' 
that  certain  vehicles  do  not  have  back 
seats.  In  these  vehicles  the  option  of  on- 
off  switches  is  already  available. 

Monitoring  of  certain  infents  may 
require  placement  of  the  car  seat  in  the 
front  passenger  seat  when  the  only  adult 
in  the  vehicle  is  the  driver.  These 
situations  may  warrant  air  bag 
disconnection  or  an  on-off  option. 
Parents  should  clearly  recognize  that 
distraction  while  driving  significantly 
increases  the  risk  of  a  crash.  Ideally,  if 
a  child  needs  attendance  in  a  vehicle, 
someone  other  than  the  driver  should  be 
available.  It  is  anticipated  that  the 
American  Academy  of  Pediatrics  will 
make  recommendations  regarding 
which  specific  conditions  warrant  close 
monitoring  while  driving. 

Vm.  Agency  Decision  To  Issue 
Exemption  Authorizing  Installation  of 
Retrofit  On-Off  Switches 

A.  Summary 

This  final  rule  exempts,  under  certain 
conditions,  motor  vehicle  dealers  and 
repeiir  businesses  from  the  "make 
inoperative"  prohibition  in  49  U.S.C. 
30122  by  allowing  them,  beginning 
January  19,  1998,  to  install  retrofit 
manual  on-off  switches  for  air  bags  in 
vehicles  owned  by  people  whose 
request  for  a  switch  is  approved  by 
NHTSA.  The  purpose  of  the  exemption 
is  to  preserve  the  benefits  of  air  bags 
while  reducing  the  risk  that  some 
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people  have  of  being  seriously  or  &taUy 
injured  by  current  air  bags. 

Although  the  agency  still  believes  that 
it  is  appropriate  to  exclude  vehicles 
with  advanced  air  bags  from  the 
exemption,  it  has  not  done  so  in  this 
final  rule.  It  is  not  necessary  to  do  so  yet 
since  widespread  introduction  of  ;. 
advanced  air  bags  is  not  expected 
during  the  next  several  yean.  This  will 
give  the  agency  time  to  develop  an 
improved  definition  of  "advanced  air 
bag"  and  to  address  how  dealers  and 
repair  btisinesses  will  be  able  to 
ascertain  whether  a  particular  vehicle 
has  advanced  air  bags. 

The  agency  has  docided  not  only  to 
authorize  retrofit  on-ofT  switches,  but  to 
specify  that  they  will  be  the  only  means 
authorized  under  the  exemption  for 
turning  off  an  air  bag.^^  The  agency  has 
made  thatchoice  because  on-off 
svritches  am  a  more  flexible  and  focused 
solution  than  deactivation  to  the  risks 
which  air  bags  may  pose  to  certain 
people  and  thus  are  significantly  more 
consistent  with  safety  than  deactivation. 
With  retrofit  oo-off  switches,  air  bags 
can  be  left  oe  for  the  wast  majority  of  the 
persona  who  will  baaefit  from  air  bag 
protection  and  turned  off  for  the 
rel^vely  Sew  persons  at  risk.  By 
contrast,  deactivation  is  essentially 
permanent  and  makes  no  distinction 
between  vehicle  users  who  are  at  risk 
from  air  bags  and  those  who  are  not  at 
risk  from  air  bags  and  who  will  benefit 
substantially  from  them. 

Under  the  exemption,  vehicle  owners 
can  obtain  a  retrofit  on-off  switch  from 
a  dealer  or  repair  business  after  filling 
out  and  submitting  a  request  form  to  the 
agency  and  obtaining  the  agency's 
approval.  The  agency  will  begin 
processing  and  granting  requests  on 
December  18,  1997. 

To  promote  the  making  of  informed 
decisions  about  requesting  and  using 
on-off  switches,  consumers  must  certify 
on  the  form  that  they  have  read  an 
agency  information  brochure  providing 
guidance  about  the  risks  created  by 
current  air  bags  and  describing  the 
groups  of  people  for  whom  it  may  be 
appropriate  to  obtain  and  use  on-off 
switches  to  turn  off  air  bags.  The 
requirement  for  this  certification  is 
intended  to  help  encourage  persons 
considering  on-off  switches  to  focus  on 
the  factors  that  create  risk  from  air  bags 
and  to  reflect  on  whether  they  or  their 
passengers  are  really  at  risk.  Owners 
must  also  certify  that  they  or  another 
user  of  their  vehicle  is  a  member  of  one 


of  the  paiticulu  risk  groups  identified 
by  the  agency.  Since  the  risk  groups,  for 
drivers  are  different  from  those  for 
passengers,  a  separate  certification  must 
be  made  for  each  air  beg  to  be  equipped 
with  an  on-off  switch. 

The  agency  strongly  urges  caution  in 
obtaining  and  usmg  on-off  switches  to 
turn  off  air  bags.  WhUe  on-off  switches 
may  be  needed  by  a  limited  number  of 
people  in  particular  orcumstanoas,  they 
are  not  needed  foaths  vaet  maiority  of 
people  since  they  are  not  in  a  risk 
group.  In  hct,  if  people  not  at  risk  were 
to  turn  off  their  air  begs,  they  would  be 
less  safe,  not  safar.  Even  those  people  in 
a  risk  group  can  take  steps  that  will 
eliminate  or  significantly  reduce  any 
risk  they  might  curtendy  have  widiout 
going  to  the  extreme  of  turning  off  their 
air  bag  and  losing  its  protective  value. 
The  eesiest  way  of  atiminating  the  risk 
for  children  is  to  place  them  in  the  back 
seat  and  buckle  them  up.^^  Those 
drivers  who  0e  at  risk  cm  adiminate 
that  risk  by  using  their  seat  belts  and  by 
moving  the  driver's  seet  rearward  and/ 
or  tilting  the  back  of  the  driver's  seat  so 
that  there  is  10  inches  or  almost  10 
inches  between  the  center  of  their 
breestbona  and  the  center  of  the  driver 
air  bag.  The  primary  risk  of  injury 
occurs  2-3  inches  from  the  air  bag  cover 
because  that  is  where  the  force  ofa. 
deploying  air  bag  is  greetest'^ 


"  As  axpiainad  balow.  hill  deactivation  will 
coDtinua  to  ba  avaUaltte  io  limited  circumttanca* 
through  tha  igHicy't  axatciaa  of  Its  pitMacuiotial 
diaciatioo. 


'^Contiary  to  soma  madia  raports.  tha  back  taai 
has  always  baao  much  tafar  than  tha  front  laat. 
Sitting  in  tha  back  saat  tigmficantly  reduce*  tha 
likalihood  of  fatal  injury  for  childran.  evan  in 
vahicia*  without  air  bags.  Furlhar.  sitting  in  tha 
back  Mat  balp*  restrained  children  jusi  as  much  as 
it  helps  unrestnuoed  children.  To  quantify  tha 
banafils  of  sitting  in  the  back  seat,  NHTSA  analyzed 
data  from  vehicle  crashes  in  198S-19M.  Veryfiw 
of  the  vehicles  in  thoaa  crashaa  had  passangar  air 
bags.  Tha  agency  coocludad  that  placing  children 
Inhack  reduced  the  risk  of  death  in  s  crash  by  27 
percent.  This  conclusion  applies  to  restraioad  aa 
wall  as  unrestrained  childran.  Tha  size  of  this 
reduction  can  be  appreciated  from  coosidanng  the 
following  example.  The  number  of  children  killed 
each  year  while  riding  in  the  front  seal  of  a  vehicle 
is  over  500  If  those  500  children  had  instead  been 
sitting  in  the  back  seat,  135  of  thoaa  children  would 
still  be  alive  because  the  back  saat  is  a  much  safer 
seating  environment  for  reasons  having  nothing  to 
do  with  air  bags  A  new  jtudy  of  IIHS  reaches  a 
similar  conclusion  about  the  benefits  of  sitting  in 
the  back  seat.  After  examining  daU  from  aasantially 
the  same  tima  period  regarding  more  than  26,000 
children  riding  in  vehicles  that  were  involved  in 
btal  crashes  and  lacked  passenger  air  bags.  IIHS 
concluded  that  sitting  in  the  back  seat  reduced  the 
death  rates  by  more  than  2^percent,  whether  the 
children  were  restrained  or  not.  The  safsst  position 
of  all  was  the  center  rear  seal 

'*  NHTSA  is  recommending  10  inches  as  the 
minimum  distance  that  drivers  should  keep 
between  their  breastbone  and  their  air  bags  for 
savaral  reasons.  First,  the  agency  believes  that 
drivers  who  sit  10  inches  away  and  buckle  up  will 
not  be  at  risk  of  serious  air  bag  injury.  Drivers  who 
can  maintain  that  distance  will  be  much  safer  if 
tlMy  keep  their  air  bags  on. 

The  10-inch  distance  is  a  general  guideline  that 
indudaa  a  dear  safety  margin.  IIHS  recommended 


This  exemption  will  be  subject  to 
certain  conditions  to  promote  the  safe 
use  of  on-off  switches.  Each  on-off 
switch  must  meet  certain  prerformaace 
criteria  similar  to  thosa  applicable  to  tha 
miifiii»i  on-off  switcherthat  veldde 
manuiactiuers  may  currently  tnstair  for 
passenger  air  bags  in  new  vehicles  that 
do  net  have  a  rear  saat  capable  of 
accommodating  a  rear-facing  infant  seat 
One  ia  thai  the  on-off  sfwifech  be  operable . 
by  a  key.  Anodieris  that  there  boa 
telltale  light  to  indicate  to  vehicle 
occupants  whether  an  air  bag  equipped 
with  an  on-off  switch  is  on  or  off.  As  a 
reminder  about  the  proper  use  of  on-off 
switches,  the  agency  is  requiring  that 
vehicle  dealeis  and  repair  businesses 
give  owners  an  owner's  manual  insert 
describing  the  operation  of  the  on-off 
switch,  listing  the  risk  groups,  stating 
that  the  on-off  switch  should  be  used  to 
turn  off  an  air  hag  for  risk  group 
members  only,  and  stating  the  vehicle 
specific  safety  consequences  of  using 
the  on-off  switch  for  a  person  who  is  not 
in  any  risk  group. ^  Those  consequences 


the  sama  diatanca  in  its  coaunaots.  Tha  lO-tach 
distance  ensures  that  vehicle  occupanta  itait  fkr 
enough  back  so  that,  between  the  tima  that  pra- 
crash  hnking  begins  and  time  that  tha  air  bag 
begins  to  inflate,  the  occupants  will  not  haea  ttma 
to  move  forward  and  contact  their  air  bag  until  it 
has  completed  or  nearly  completed  its  inflatinn 
The  10- inch  distance  was  calcutalad  bjr  allowing  2- 
3  iiKhaa  for  the  size  of  the  risk  cone  around  tha  air 
bag  cover.  S  iachaa  for  the  distance  that  occupants 
may  move  forward  while  the  air  bags  are  fully 
inflating,  and  2-3  mora  inchaa  to  give  a  margin  of 
safety.  Tha  5-inch  rule  of  thumb  commonly  used 
in  air  bag  described  in  the  paper.  "How  Airbags 
Work  (Design.  Deploying  Criteria.  CoaU. 
I>arsp«ctive)"  presented  by  David  Bread  at  the 
October  19-20, 1992  Canadian  Asaociatioa  of  Road 
Safaty  Professional  International  Conlerenca  on 
Airbus  and  .Seat  Belu 

Second,  the  agency  is  focusing  attention  on  the 
10-inch  distance  because  it  wants  drivers  to  strive 
to  get  back  10  inches.  NHTSA  believes  that  almost 
•veryone  can  achieve  at  least  10  inches  and  gel  tha 
extra  margin  of  safety  that  comes  from  sitting  that 
fmr  back.  See  the  July  1997  survey  submitted  by 
nHS. 

However,  some  drivers  who  cannot  get  back  a  full 
10  inches  wiU  still  be  safer,  on  balance,  if  thay  are 
protected  by  their  air  bag.  The  nearer  that  theae 
drivers  can  come  to  achieving  the  10-inch  distance, 
the  lower  their  risk  of  being  injured  by  the  air  bag 
and  the  higher  their  chance  of  being  saved  by  the 
air  beg.  Since  air  bag  performance  differs  among 
vehicle  models,  drivers  may  wish  to  consult  their 
vehicle  manufacturer  for  additional  advice. 

I4HTSA  considered  an  alternative  suggeation  by 
Ford  in  late  August  1997  meeting  with  the  agency 
that  the  10-inch  distance  be  measured  from  the  air 
bag  to  the  chin  instead  of  the  breastbone.  The 
agency  has  decided  to  use  the  breastbone  as  the 
measuring  point  because  of  the  greater  safety 
margin  provided. 

"  Vehicle  manufacturers  that  install  oa-oO 
switches  in  new  vehicles  lacking  a  rear  seat  capable 
of  accommodating  a  rear-facing  infant  saat  must, 
among  other  things,  include  in  the  owner's  manual 
a  statement  of  the  safely  consequences  of  using  the 
on-off  switch  to  turn  ofF  tha  passenger  air  bag  for 
persons  other  than  infants  in  such  seats.  See  S4,5.4 
and  S4  J.4.4  of  Standard  No.  20B.  To  comply  with 
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would  include  the  effiect  of  any  energy 
managing  features,  e.g..  load  limiters,  on 
seat  belt  performance.  NHTSA 
anticipates  that  the  inserts  would  be 
obtained  primarily  from  the  vehicle 
manufacturers,  although  in  some  cases 
the  inserts  might  be  obtained  from 
independent  switch  manufacturers. 

As  noted  above,  the  agency  is  setting 
January  19. 1998  as  the  date  on  which 
dealers  and  repair  business  may  begin  to 
install  switches.  This  date  was  selected 
to  allow  time  for  the  design  and 
production  of  on-off  switches  and  the 
proper  training  of  installation 
personnel.  Until  then,  NHTSA  will 
continue  its  current  practice  of  using  its 
prosecutorial  discretion  to  grant 
requests  for  deactivation  on  a  case-by- 
case  basis  in  a  limited  set  of 
circimutances.  e.g..  imusual  medical 
conditions.  Beginning  on  January  19. 
vehicle  manufactiu^rs  tmd  aitermarket 
parts  manufacturer  may  make  on-off 
switches  available  to  vehicle  owners 
who  have  an  agency  authorization  letter. 
NHTSA  expects  that  vehicle 
manufricturers  will  make  on-off 
switches  available  for  the  majority  of 
vehicle  makes  and  models.  The  agency 
will  continue  to  consider  deactivation 
requests  after  January  19  only  for 
vehicles  for  which  retrofit  on-off 
switches  are  not  available  from  the 
vehicle  manufacturer.  If  aftermarket 
parts  manufacturers  make  on-off 
switches  available  for  any  of  those 
vehicles  after  January  19,  motor  vehicle 
dealers  and  repair  businesses  may 
install  such  switches  for  owners  who 
have  an  agency  authorization  letter. 

B.  The  Challenge  and  Overall  Rationale 
1.  Risk  Versus  Perception  of  Risk 

While  air  bags  have  proven  to  be 
highly  effective  in  reducing  fatalities  in 
frontal  crashes.,  and  have  saved  about 
2,287  drivers  and  332  passengers  (as  of 
November  1. 1997),  they  are  also  known 
to  have  killed  35  drivers.  49  children, 
and  3  adult  passei^gers  (as  of  November 
1. 1997).  As  discussed  above,  all  of 
these  fatalities  occurred  because  of 
extreme  proximity  to  the  air  bag.  and 
almost  all  could  have  been  prevented  by 
behavioral  changes,  such  as  not  placing 
in&nts  in  rear-facing  infant  restraints  in 
the  front  seat,  placing  all  children  in  the 


that  requirement,  nfanufacturers  must  state  that  the 
air  bag  will  not  inflate  in  a  crash  and  that  the 
occupant  therefore  will  not  have  the  extra 
protection  of  the  air  bag.  To  conform  S4.S.4.4  to  this 
final  rule,  ffflTSA  has  amended  that  provision  in 
this  final  rule  so  that  the  provision  requires  the 
listing  the  same  risk  groups  listed  in  the 
information  brochure  and  requires  a  statement  of 
the  vehicle  specific  safety  consequences  of  using 
the  on-off  switch  for  persons  not  listed  in  those 
groups. 


back  seat,  moving  front  seats  farther 
back,  and  ensuring  that  all  occupants 
are  properly  restrained. 

As  a  whole,  media  reports  about  air 
bag  fatalities  have  contributed  to  the 
heightening  of  the  public's  concerns 
about  air  bags,  and  of  their  desire  to 
deactivate  their  air  bags.  Those  reports 
deserve  credit  for  helping  spread  the 
word  about  the  real  risks  associated 
with  air  bags  for  some  people.  Increased 
public  knowledge  about  tlu  risks  has 
helped  induce  changes  in  behavior  to 
reduce  or  even  elim^te  those  risks, 
e.g.,  by  putting  children  in  the  back  seat 
of  vehdcles.  ^^ 

However,  some  behavioral  effects  of 
those  accounts  may  not  be  positive. 
Some  media  accoimts  which  initially 
served  the  public  by  drawing  attention 
to  an  initially  unknown  or 
underappreciated  risk  may  ultimately 
have  had  the  unintended  consequence 
of  causing  people  to  generalize  and 
exaggerate  those  risks.  Unfortunately, 
many  members  of  the  public  have 
focused  their  attention  on  the  possibility 
of  being  killed  by  an  air  bag,  to  the 
exclusion  of  other  factors  that  may  be 
more  determinative  of  their  overall 
safety.  These  factors  include  the  very 
small  magnitude  of  risk  from  the  air  bag. 
the  ability  of  teenagers  and  adults  to 
preserve  the  benefits  of  air  bags  and 
nearly  eliminate  any  risk  by  behavioral 
actions  such  as  wearing  safety  belts  and 
moving  front  seats  back,  and  the  much 
greater  risk,  almost  always  foced  by  the 
same  occupants  in  the  absence  of  an  air 
bag.  of  hitting  their  heads,  necks  or 
chests  on  the  steering  wheel  or 
dashboard  in  a  moderate  or  serious 
crash. 

By  focusing  on  only  one  of  an 
interrelated  set  of  risks  which 
consimiers  face  while  traveling  by  motor 
vehicle,  and  thus  magnifying  that  one 
risk  out  of  proportion  to  those  other 
risks,  some  media  accoimts  may  also 
have  had  the  effect  of  obscuring  those 
other  risks.  Those  accounts  may  cause 
some  people  to  so  focus  on  that  one  risk 
to  the  exclusion  of  the  other  risks  that 
they  induce  those  people  to  take  actions 
that  increase,  instead  of  decrease,  their 
overall  risk  of  injury  in  a  motor  vehicle. 
The  potential  exists  for  a  significant 
number  of  people  doing  just  that.  As 
noted  elsewhere  in  this  notice,  several 
public  opinion  surveys  indicate  that  the 
extent  of  the  public  interest  in  turning 
off  air  bags  exceeds  the  number  of 
persons  actually  at  risk  from  them.  For 
many  of  the  teenagers  and  adults  among 
these  people,  concern  about  air  bags 
apparently  tends  to  overshadow  a  much 
greater  risk  faced  by  these  same 
occupants,  i.e.,  the  risk  that,  in  the 
absence  of  an  air  bag.  they  will  strike 


their  head,  neck  or  chest  on  the  steering 
wheel  or  dashboard  in  a  moderate  to 
,  severe  crash.  This  risk  exists  even  for 
properly  belted  occupants. 

2.  Which  Groups  Are  Really  at  Risk? 

As  noted  above,  air  bag-related  deaths 
are  not  random.  They  tend  to  involve 
particular  groups  of  people  whc  share 
common  behavioral  or  other 
characteristics.  The  relatively  few 
people  who  share  those  characteristics 
will  be  safer  overall  if  they  turn  off  their 
air  bags.  Conversely,  people  who  do  not 
share  those  characteristics  would  be  less 
safe  overall  if  they  did  so. 

The  primary  source  of  risk  is  contact 
with  or  close  proximity  to  the  air  hag 
module  at  the  initial  instant  of 
deployment.  The  deploying  force  is  the 
greatest  in  the  first  2-3  inches  of 
deployment. 

On  the  passenger  side,  it  is  primarily 
children  who  get  too  close  to  the  air  bag. 
Infants  get  too  close  by  being  placed  in 
a  rear-facing  infant  restraint.  That 
positions  the  child's  head  so  that  it  is 
very  close  to  the  dashboard  where  the 
air  bag  is  stored.  Older  children,  i.e., 
children  age  1-12.  get  too  close 
typically  because  they  are  allowed  to 
ride  completely  unrestrained.  During 
pre-crash  braking,  these  imrestrained 
children  slide  forward  and  are  up 
against  or  very  near  the  dashboard  when 
the  air  bag  begins  to  deploy.  A  few 
children  have  gotten  too  close  because 
although  they  were  placed  in  lap  and 
shoulder  belts,  they  either  removed 
their  shoulder  belt  or  leaned  far 
forward. 

On  the  driver  side,  the  fatally-injured 
drivers  are  believed  to  be  people  who 
sat  close  to  their  steering  wheels 
primarily  out  of  habit,  although  some 
may  have  done  it  out  of  necessity.  Some 
may  have  been  drivers  who  were 
physically  unable  to  maintain  a  10-inch 
distance  between  their  air  bag  cover  and 
their  breastbone  because  of  the  limits  of 
their  reach  (arm  and  leg  length) or 
because  of  fatigue  or  other  physical 
factors.  However,  they  were  generally 
tall  enough  that  all  or  almost  all  of  them 
sho^d  have  been  able  to  get  back  10 
inches.  While  they  may  have  been  able 
to  maintain  that  distance,  perhaps  they 
did  not  do  so  because  they  had  grown 
accustomed  to  sitting  close  to  their 
steering  wheel  as  matter  of  a  preference. 
A  few  of  the  drivers  were  slump>ed  over 
their  steering  wheel  at  the  time  of 
deployment  due  to  medical  conditions. 
A  second  source  of  potential  risk  is  a 
very  limited  number  of  medical 
conditions.  Apart  from  the  medical 
conditions  which  caused  several  drivers 
to  lose  consciousness  and  slump  over 
their  steering  wheels,  none  of  the  air  bag 
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fatalities  confirnied  to  date  has  been 
attributed  to  the  existence  of  a  pre- 
existing medical  condition  that  made 
the  fotally-injured  person  more 
susceptible  than  the  average  person  to 
injury  from  an  air  bag.  '*  To  provide 
vehicle  owners  and  their  physicians 
with  guidance  concerning  which 
medical  conditions  warrant  turning  off 
an  air  bag,  NHTSA  arranged  for  the 
convening  of  representatives  of  the 
medical  community  in  July  1997.  The 
results  of  their  deliberations  are 
discussed  above.  Briefly,  it  appears  that, 
in  a  very  small  number  of  cases  in 
which  a  medical  condition  prevents  a 
person  from  getting  back  10  inches,  a 
medical  condition  might,  in 
combination  with  an  air  bag,  present 
enough  of  a  risk  to  warrant  turning  off 
either  a  driver  or  passenger  air  bag. 

3.  Agency  Actions  to  Minimize  Risks 

In  the  longer  term,  the  problem* 
associated  with  air  bags  will  tie 
addressed  and  largely  eliminated  by 
changes  in  technology,  initially  by 
depowering  and  making  various 
incremental  improvements  to  air  bags, 
and  ultimately  by  installing  advanced 
air  bags.  Standard  No.  208  has  provided 
all  the  flexibility  necessary  to  enable 
vehicle  manufacturers  to  develop  and 
introduce  those  air  bags,  but  thus  fv  has 
not  required  their  introduction. 
However,  the  challenge  now  facing 
NHTSA  and  the  public  is  how  to 
preserve  the  life-saving  benefits  of 
current  air  bags,  while  addressing  the 
needs  of  the  relatively  small  number  of 
persons  facing  risks  from  these  air  bags 
as  well  as  the  fears  being  experienced  by 
a  much  larger  number  of  persons. 

In  meeting  this  challenge,  NHTSA 
believes  that  it  is  essential  to  consider 
safioty  benefits  in  both  the  shorter  term 
and  longer  term.  The  agency  recognizes 
that,  given  the  small  number  of  fatalities 
associated  with  air  bags  as  compared  to 
the  number  of  lives  saved,  the  short-run 
safety  benefits  of  air  liags  would  be  beat 
preserved  by  minimizing  the  sit\iations 
in  which  air  bags  are  turned  off.  i.e.. 
limiting  the  sitiiations  to  the  relatively 
rare  ones  where  a  person  is  actually, 
better  off  with  his  or  her  air  bag  turned 
off. 

HowevOT.  the  agency  believes  that 
great  care  must  be  taken  with  respect  to 
how  this  is  accomplished,  to  avoid  a 
potentially  much  greater  loss  of  safety 
benefits  in  the  longer  run.  As  the  agency 
discussed  in  the  depowering  final  rule, 
the  continued  availability  of  any  safety 


"Twoof  tlMfitaUy-iaiurad  driv«s«rara 
diababcs.  While  diabatas  did  Dot  by  itaalf  makt 
thoM  panoos  mora  prone  lo  iniory,  it  did  cauia 
them  to  black  out  aod  slump  over  their  stoaring 
wheel  prior  to  the  btal  crash. 


device  as  standard  equipment,  whether 
provided  voluntarily  by  manufecturers 
or  pursuant  to  a  regulation,  is  ultimately 
dependent  on  public  acceptability.  The 
agency  believes  that  air  hagfi  which 
fatally  injure  occupants,  particularly 
children  in  low  speed  crashes,  place  the 
concept  of  air  bags  at  risk  despite  their 
overall  net  safety  benefits.  Thus,  the 
agency  believes' it  must  take  great  care 
in  how  it  responds  to  requests  for 
turning  off  air  bags,  test  its  actions  have 
the  unintended  effect  of  reducing  the 
public  acceptability  of  air  bags  and  their 
potential  as  a  life-saving  device. 

Mindful  of  these  considerations,  the 
agency  is  taking  the  following  actions: 

1.  In  light  of  changed  circumstances 
which  make  retrofit  on-off  switches  a 
much  more  readily  available  option, 
NHTSA  is  specifying  that  they  will  be 
the  only  means  authorized  under  the 
exemption  for  turning  off  an  air  bag. 
This  will  ensure  that  any  air  bag  which 
is  tiimed  off  for  an  occupant  at  risk  can 
be  readily  turned  on  again  for  occupants 
who  are  not  at  risk.  (In  vary  limited 
cases,  deactivation  will  continue  to  be 
available  through  the  agency's  exercise 
of  its  prtisecutorial  discretion.) 

2.  NHTSA  has  taken  a  balanced 
approach  in  establishing  the  process  for 
determining  which  vehicle  owners  may 
have  a  dealer  or  repair  business  install 
an  on-off  switch,  llie  agency  is  not 
going  to  insist  that  facts  establishing  the 
need  for  turning  off  an  air  bag  be 
dociunented  by  the  vehicle  owner. 
Instead,  the  agency  is  requiring  owners 
who  wish  to  obtain  on-off  switches  to 
certify,  by  marking  a  box  on  a  request 
form  developed  by  the  agency,  that  they 
have  read  an  agency  information 
brochure  providing  guidance  about  the 
risks  created  by  current  air  bags  and 
discussing  the  circumstances  in  which 
it  may  be  appropriate  to  use  oa-off 
switches.  Owners  must  also  certify  that 
they  or  a  user  of  their  vehicle  belongs 
to  one  of  the  risk  groups  identified  by 
the  agency.  NHTSA  is  also  requiring 
that  vehicle  owners  submit  their 
completed  request  forms  to  the  agency 
for  approval.  This  requiremeat  will  help 
reinforce  the  need  for  care  and  accuracy 
by  owners  in  certifjring  risk  group 
membership.  The  requirement  will  also 
enable  the  agency  to  monitor,  from  the 
very  beginning,  the  patterns  in  switch 
requests  and  risk  group  certifications. 

The  agency  has  identified  four  risk 
groups.  Based  on  the  agency's 
assessment  of  risk,  persons  in  the  first 
two  groups  have  a  high  enough  risk  that 
they  would  definiteiy  be  better  off  if  an 
on-off  switch  is  used  to  turn  off  their  air 
bag: 

•  Infants  in  rear-facing  infant  seats. 


A  rear-feeing  infant  seat  must  never  be 
placed  in  the  front  seat  unless  the  air 
bag  is  turned  off.  If  a  vehicle  owner 
must  transport  an  infant  in  the  front 
seat,  the  owner  is  eligible  for  an  on-off 
switch  for  the  passenger  air  bag.  The 
owner  should  get  an  on-off  switch  and 
turn  off  the  air  bag  when  the  infant  rides 
in  front. 

Note:  NHTSA  emphasizes  that  air  bag- 
related  risks  for  inbmts  can  be  completely 
avoided  by  placing  them  in  the  back  seat 
The  back  seat  has  always  been  a  much  safsr 
place  for  children  than  the  front  seat,  even 
before  there  were  any  passengar  air  bags. 


•  Drivers  or  passengers  with  unusual 
medical  or  physical  conditions. 

These  are  people  who  have  been 
advised  by  a  physician  that  an  air  bag 
poses  a  special  risk  to  them  because  of 
their  condition.  However,  they  should 
not  turn  off  their  air  bag  imless  their 
physician  also  has  advised  them  that 
this  risk  is  greater  than  what  may 
happen  if  they  do  turn  off  their  air  bag. 
Without  an  air  bag,  and  even  if  belted, 
such  persons  could  hit  their  head,  neck 
or  chest  on  the  steering  wheel  in  a 
crash.  Medical  conditions  will  not  pose 
special  risks  luiless  the  conditions  make 
it  impossible  to  sit  10  inches  from  the 
air  bag.  Only  a  few  conditions  have  that 
effect.  See  the  above  discussion  of  the 
national  conference  of  physicians. 

Persons  in  the  two  other  groups  of 
people  may  be  better  off  using  an  air  bag 
on-off  switch. 

•  Children  ages  1  to  12. 
Children  in  tnis  age  group  can  be 

transported  safely  in  the  front  seat  if 
they  are  properly  belted,  they  do  not 
lean  forward,  and  their  seat  is  moved  all 
the  way  back.  Almost  all  fetally  injured 
children  in  this  age  range  were 
completely  unrestrained.  But  children, 
even  when  properly  restrained, 
sometimes  sit  or  lean  fer  forward.  The 
simple  act  of  leaning  forward  to  see  out 
of  the  window  or  to  change  the  radio 
station  can  place  even  a  belted  child  in 
danger.  They  may  also  slip  out  of  their 
shoulder  beUs.  puttiog  themselves  at 
risk.  If  a  vehicle  owner  must  transport 
a  child  in  the  front  seat,  the  owner  is 
eligible  for  an  on-off  switch  for  the 
passenger  air  bag.^^  Since  air  bag 
performance  differs  from  vehicle  model 
to  vehicle  model,  the  vehicle  owmer  may 


''In  its  August  1997  survey  concerning  public 
interest  in  taming  off  air  bags.  liHS  asked  the  137 
respondents  who  owned  dual  air  bag  vehicles  and 
said  they  carried  children  in  the  front  seat  why  they 
carried  children  in  that  location.  Approximately  20 
percent  of  the  respondents  gave  answers  indicating 
that  they  carried  children  in  the  fmnt  seat  out  of 
necessity,  e.g.,  "no  room  in  back  seat."  "big 
family."  "car  pool."  and  "no  rear  seats  in  vehicle^" 
Over  half  of  the  remaining  80  percent  of  the 
respondents  said  either  "child  wants  to  ride  in  boat 
seat."  or  "driver  wants  cUld  hi  front  seat" 
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wish  to  consult  the  vehicle 
manufecturer  for  additional  advice. 

Note:  The  air  bag  related  risks  for  these 
children  can  be  avoided  completely  by 
placing  them  in  the  back  seat 

•  Drivers  who  cannot  get  back  10 
inches. 

Ideally,  drivers  should  sit  with  at  least 
10  inches  between  the  center  of  their 
breastbone  and  the  cover  of  their  air  bag. 
Since  the  risk  zone  at  the  time  of 
deployment  is  the  first  2-3  inches  from 
the  air  bag  cover,  sitting  back  10  inches 
provides  a  clear  margin  of  safety.  By 
using  their  seat  belts  and  sitting  at  that 
distance,  drivers  will  eliminate  the  risk 
of  serious  air  bag  injury,  and  thus  any 
need  for  an  on-off  switch. 

Very  few  drivers  are  luable  to  achieve 
and  maintain  the  10-inch  distance.  The 
vast  majority  of  drivers  already  sit  that 
far  or  farther  from  their  air  bag.^^  The 
vast  majority  of  those  drivers  who  do 
not  now  sit  that  far  back  can  change 
their  position  and  achieve  that  distance. 
(See  the  information  brochure  for  advice 
about  changing  position.)  ^  Drivers 
unable  to  get  back  10  inches,  even  after 
following  that  advice,  should  consult 
their  dealer  or  vehicle  manufacturer  for 
additional  advice  or  for  information 
regarding  vehicle  modifications  to  help 
them  to  move  back. 

Drivers  who  cannot  get  back  10 
inches,  despite  all  efforts,  may  wish  to 
consider  an  on-off  switch.  However,  the 
nearer  they  can  come  to  getting  back 
that  distance,  the  less  likely  the  air  bag 
will  injure  them  and  the  less  need  there 
will  be  to  get  an  on-off  switch.  If  drivers 
can  get  back  almost  10  inches,  the  air 
bag  is  unlikely  to  seriously  injure  them 
in  a  crash  and  they  probably  do  not 
need  an  on-off  switch.  These  drivers, 
plus  those  who  cannot  get  back  almost 
10  inches,  may  wish  to  consult  the 
vehicle  manufacturer  for  additional 
advice  since  air  bag  performance  differs 
among  the  various  vehicle  models. 

3.  Finally,  the  agency  plans,  in 
conjimction  with  other  organizations,  a 
public  education  information  campaign 


'■  Drivers  who  think  that  they  are  currently  sitting 
closer  than  10  inches  should  get  a  ruler  and 
measure  the  distance.  Research  shows  that  many 
drivers  underestimate  the  distance  between  them 
and  their  air  bags.  When  they  actually  measure  the 
distance,  they  often  And  that  it  is  10  or  more  inches. 

^Drivers  may  underestimate  their  ability  to 
change  their  driving  position  to  achieve  the  10-inch 
distance.  A  recent  IIHS  survey  indicates  that  only 
5  percent  of  female  drivers  (approximately  2.5 
percent  of  all  drivers)  normally  now  sit  less  than 
10  inches  away  from  their  air  bag  module.  Another 
recent  IIHS  survey  shows  that  most  short-statured 
female  drivers  (10  out  of  13  women  ranging  in 
height  from  4  feet  8  inches  to  S  feet  2  inches)  could 
adjust  their  driving  position  to  achieve  that  10  inch 
distance  in  all  12  lest  vehicles  used  by  IIHS.  The 
remaining  three  drivers  could  achieve  10  inches  in 
almost  all  of  the  vehicles. 


to  put  air  bag  risks  and  benefits  into 
proper  perspective,  to  encourage  those 
persons  at  special  risk  from  current  air 
bags  to  take  steps  to  reduce  those  risks 
without  losing  the  protection  of  their  air 
bags,  and  to  promote  the  enactment  and 
effective  enforcement  of  State  laws 
concerning  the  use  of  seat  belts  and 
child  restraints. 

C.  Changes  in  Circumstances  Since  the 
NPRM  Make  Retrofit  On-Off  Switches 
Preferable  to  Deactivation 

In  the  January  1997  deactivation 
proposal,  the  agency  compared  the 
merits  of  deactivation  to  those  of  on-off 
switches  in  a  companion  notice,  i.e.,  a 
January  1997  final  rule  extending  the 
duration  of  the  option  allowing  on-off 
switches  for  passenger  air  bags  in 
certain  new  vehicles.  NHTSA 
concluded  in  the  preamble  to  the  on-off 
switch  final  rule  Uiat  it  was  better  bom 
a  safety  standpoint  to  selectively 
deactivate  the  air  bags  after  the  vehicles 
had  been  produced,  in  response  to 
specific  consiuner  requests,  than  to 
authorize  installation  of  on-off  svritches 
as  standard  equipment  in  those  vehicles 
when  they  were  produced.  NHTSA 
placed  great  weight  in  that  disctission 
on  the  long  leadtime  that  vehicle 
manufacturers  had  previously  said 
would  be  needed  to  integrate  standard 
equipment  on-off  switches  into  new 
vehicles  and  on  concerns  expressed  by 
the  vehicle  manufacturers  that  the 
integration  efforts  would  disrupt  the 
development  of  advanced  air  bags.  In 
response  to  an  August  1996  NPRM.  the 
vehicle  manufecturers  had  indicated 
that  development  and  installation  of 
standard  equipment  on-off  switches  for 
makes  and  models  not  already  equipped 
with  them  would  take  at  least  one  year. 
As  a  practical  matter,  given  the  time 
estimates  from  the  vehicle 
manufacturers  regarding  on-off  switch 
availability,  deactivation  was  the  only 
readily  available  means  for  turning  off 
air  bags  in  existing  vehicles. 
Accordingly,  in  issuing  the  NPRM.  the 
agency  proposed  to  allow  deactivation. 
Nevertheless,  it  expressly  requested 
comment  regarding  on-off  switches.  A 
wide  variety  of  commenters  responded 
to  that  request 

The  facts  underlying  the  agency's 
comparison  of  the  relative  merits  of 
deactivation  and  on-off  switches 
changed  dramatically  after  issuance  of 
the  deactivation  NPRM.  Not  long  after 
the  issuance  of  the  January  1997  NPRM, 
a  number  of  major  vehicle 
manufacturers  began  announcing  that 
retrofit  on-off  switches  could  be  made 
available  at  reasonable  cost  and  in 
anywhere  from  2  to  6  months. 


These  announcements  fundamentally 
changed  the  agency's  assessment  of  the 
relative  merits  of  on-off  svritches  and 
deactivation.  As  a  result  of  the  new 
information  from  the  vehicle 
manufacturers,  on-off  switches  were 
elevated  from  a  theoretically  available 
alternative  to  an  alternative  that  is 
actually  available  within  a  relatively 
short  time.  The  new  information  also 
indicated  that  retrofit  on-off  switches 
could  be  made  available  without 
disrupting  the  development  of  advanced 
air  bags. 

D.  Specifying  That  Retrofit  On-Off 
Switches  Are  the  Only  Means 
Authorized  Under  the  Exemption  for 
Turning  Off  Air  Bags  Is  Reasonable  and 
Consistent  With  Safety 

The  ready  availability  of  on-off 
switches  and  their  safety  advantage  over 
deactivation  make  authorizing 
deactivation  both  unnecessary  and 
undesirable.  The  primary  source  of  that 
safety  advantage  is  the  flexibility  of  on- 
off  switches.^o  With  an  on-off  switch,  an 
air  bag's  operational  status  can  be 
changed  at  the  flip  of  a  switch.  The 
flexibility  of  on-off  switches  gives  than 
considerably  greater  potential  than 
deactivation  for  promoting  overall 
safety.  On-off  switches  allow  air  bags  to 
be  turned  off  and  on  as  needed, 
according  to  whether  an  air  bag  creates 
risks  for  particular  occupants. 

In  addition  to  making  it  possible  to 
accommodate  the  different  risks  faced 
by  different  people,  on-off  switches  can 
likewise  accommodate  the  changing 
needs,  knowledge  and  attitudes  of 
people.  For  example,  a  child  will  be  at 
increasingly  less  risk  as  he  or  she  grows 
older.  In  addition,  a  person  whose 
attention  is  f(x:used  now  on  the 
perceived  risk  of  an  air  bag  fatality  if  he 
or  she  does  not  turn  the  air  bag  off  may 
later  recognize  that  there  is  a  much 
greater  risk  of  serious  injury  or  death  if 
he  or  she  does  not  leave  the  air  bag  on. 
Finally,  subsequent  owners  of  existing 
vehicles  may  have  no  need  to  turn  off 
their  air  bags.  The  ability  of  on-off 
switches  to  allow  vehicle  owners  to 
respond  to  these  changes  will  have 
important  implications  for  the 
percentage  of  occasions  on  which  air 
bags  are  able  to  deploy  when  needed. 

NHTSA  recognizes  that  the  opinion 
survey  conducted  by  IIHS  in  January 
indicates  that  there  is  apparentiy 
significant  public  interest  in  on-off 
switches.  The  agency  is  aware  also  of 


^An  additional  safety  advantage  of  on-off 
switches  will  be  that  they,  together  with  the  "Air 
Bag  Off'  telltale,  will  provide  a  permanent  means 
of  ensuring  that  people  will  not  ride  in  a  vehicle 
without  ki>owing  that  an  air  bag  has  been  turned 
off. 
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IIHS'  suggestion  that  its  January  1997 
survey  indicates  that  if  the  agency 
specifies  on-off  swntches  as  the  means 
for  turning  off  air  bags,  more  people 
may  get  on-off  switches  than  would 
have  had  their  air  bags  deactivated. 

However,  there  are  several  reasons  for 
believing  that  the  January  1997  survey 
substantially  overstates  the  number  of 
people  who  will  obtain  on-off  switches 
under  this  final  rule.  First,  and 
foremost,  the  agency's  decisions  to 
require  agency  approval  of  each  request 
and  to  limit  eligibility  for  on-off 
switches  to  those  vehicle  owners  who 
can  certify  membership  in  a  particular 
risk  group  will  significantly  and 
appropriately  limit  the  availability  of 
on-off  switches  to  persons  with  a  real 
safety  need  for  them.  Fuller,  the 
agency  does  not  believe  that  a 
respondent's  expressed  interest  in  on-off 
switches  in  that  January  1997  telephone 
public  opinion  survey  will  necessarily 
translate  into  a  decision  in  January  1998 
or  thereafter  to  go  to  a  dealer  or  repair 
business  and  pay  to  obtain  an  on-o£f 
switch.  In  addition,  a  consumer's 
decision  to  acquire  and  even  to  use  the 
on-off  switch  does  not  mean  that  the 
consumer  will  continue  to  use  the 
switch.  The  survey  methods  and  results 
reflect  not  only  the  underlying  safety 
problem,  but  also  the  atmosphere  in 
which  the  survey  was  taken.  That 
atmosphere  was  colored  heavily  by 
those  media  accounts  that  focused  on  an 
important,  but  limited,  portion  of  the 
full  story  about  air  bags.  Some  of  that 
same  narrow  focus  can  be  seen  in  the 
survey.^' 


**  Th«f«  ara  oUwr  reason*  for  discounting  the 
results  of  this  early  1997  HHS  survey  as  a  basis  for 
predicting  bow  many  people  will  obtain  on-off 
switches.  In  asking  the  respondents  whether  they 
wanted  on-off  switches,  the  surveyors  did  not  ask 
wfaethar  the  respondents  were  aware  of  a  number 
of  key  factors  that  might  heavily  influence  the 
extent  of  their  desire  for  an  on-off  switch.  Further, 
the  surveyors  did  not  take  the  alternative  approach 
of  informing  the  respondents  of  these  factors  and 
then  asking  them  whether  learning  any  or  all  of  this 
infonnaboo  influenced  their  desire  for  an  on-off 
switch.  Based  on  the  factors  that  affect  bow  the 
public  perceives  risk  (see  footnote  35).  three 
undiscussed  factors  in  particular  seem  key:  (1)  most 
'  people  would  be  making  significant  safety  tradeoffs 
if  they  turned  off  their  air  bags;  (2)  most  people 
could  control  and  virtually  eliminate  the  risk  of 
•arious  air  bag  in)uries  by  changing  their  driving 
and  riding  habits  instead  of  physically  changing 
their  vehicle:  and  (3)  the  cost  of  an  on-off  switch 
is  aot  insubatantial.  A  survey  by  the  Harvard  School 
of  Public  Health's  Center  for  Risk  Analysis  in  late 
Fafacuvy  and  early  March  had  similar 
atwrtcnwiimii.  The  absence  of  these  factors  from 
Ikaee  surveys  in  part  simply  reflects  the  fact  that 
Ihate  was  less  of  a  consensus  in  early  1997  about 
IIm  air  bag-ielated  risks  and  the  msM  appropriate 
MMSures  for  reducing  them.  Neiwtheless.  their 
absence  is  a  concera  since  Ihe  survey  resuhs 
themselves  may  not  only  measure  (or  at  least 
:  lo  — asMie)  existiag  public  altiluties 
I  air  bags  and  oa-off  switches,  but  also 


NHTSA  recognizes  that  a  new  survey 
by  IIHS  cures  some  of  the  shortcomings 
of  its  January  1997  survey.'^  The  new 
survey,  conducted  in  August  1997, 
informed  respondents  about  the  cost  of 
deactivation  and  on-off  switches,  the 
benefits  of  air  bags  and  the  steps  that 
can  be  taken  to  minimize  or  even 
eliminate  air  bag  risks  for  the  vast 
majority  of  people.  While  the  new 
survey  suggests  that  many  people  are 
interested  in  on-off  switches,  it  also 
shows  that  providing  people  with  even 
minimal  facts  regarding  these  matters 
substantially  reduced  the  extent  of  that 
interest.  Before  the  respondents  were 
provided  with  such  information,  27 
percent  of  the  respondents  indicated 
that  they  wanted  on-off  switches  for 
driver  air  bags  and  26  percent  wanted 
them  for  passenger  air  bags.  After 
receiving  the  information,  these 
percentages  fell  to  12  percent  and  16 
percent,  respectively.  As  noted  below, 
the  agency  believes  that  a  sustained, 
comprehensive  public  education 
campaign  would  reduce  the  level  of 
interest  in  obtaining  on-off  switches 
even  further. 

Since  the  percentage  of  respondents 
to  both  IIHS  siuireys  who  expressed 
general  interest  in  turning  off  their  air 
bags  far  exceeds  the  percentage  of  the 
population  at  any  significant  risk,  it  is 
evident  that  the  risks  of  air  bag  fatalities 
are  significantly  overestimated  by  many 
people.  It  is  equally  apparent  that  the 
misperception  of  risk  regarding  air  bag- 
related  fatalities  is  leading  some 
consumers  to  insufficiently  appreciate 
the  risks  of  turning  off  an  air  bag.  The 
agency  expects  that  the  requirement  that 
owners  certify  that  they  have  read  the 
information  brochure  as  well  as  the 
public  education  campaign  will  lead  to 
a  more  balanced  view  of  the  risks 
associated  with  ciurent  air  bag  designs, 
and  that  the  requirement  for  agency 


potentially  affect  futura  public  attitudes  regarding 
those  matters. 

NHTSA  expects  that  when  media  reports  and  the 
agency's  information  brochure  make  the  public 
more  aware  of  the  safety  tradeoffs  and  available 
means  of  controlling  and  reducing  risk,  the  level  of 
public  interest  in  obtaining  on-off  switches  will  fall. 
Interest  is  expected  to  fall  further  in  response  to  the 
public  education  campaign  to  be  conducted  the 
agency  and  other  organizations  about  air  bags. 

''  The  difference  between  the  new  IIHS  survey 
and  the  January  IIHS  survey  regarding  the  level  of 
general  interest  in  on-off  switches  for  passenger  air 
bags  appears  to  demonstrate  the  influence  which 
media  accounts  of  recant  air  bag  fatalities  can  have 
oa  survey  results.  The  January  survey,  which  was 
taken  whan  madia  accounts  of  a  particular  child 
fatality  were  relatively  fresh  in  the  public  mind, 
indicated  that  67  percent  of  the  respondents  were 
generally  interested  in  an  on-off  switch  for 
passenger  air  bags.  The  August  survey  was  not 
closely  preceded  by  similar  accounts.  Hs  figure  for 
geaeral  interest  in  passenger  air  bag  on-off  switches 
was  26  percast. 


approval  and  for  owner  certification  of 
risk  group  membership  will 
appropriately  limit  the  requesting  of  on- 
off  switches. 

The  misperception  of  the  risks  in 
everyday  life,  whether  related  to  air  bags 
or  other  problems,  arises  from  a  variety 
of  factors.  An  article  published  in 
Smithsonian,  the  magazine  of  the 
Smithsonian  Institution,  addressed 
some  of  the  fiactors  that  make  assessing 
and  comparing  risks  difficult  for 
scientists  and  engineers,  and  even 
harder  for  the  average  person  without 
access  to  all  available  information  and 
'  analytical  methods: 

In  a  landmark  test  in  1980,  a  group  of 
psychologists  asked  a  representative 
sampling  of  the  populace  to  rank  30  activities 
and  technologies  by  risk;  then  they  compared 
the  results  wi^  ranking*  assigned  by  a  panel 
of  risk-assessment  experts.  In  places,  the  two 
groups  agreed,  such  as  on  the  risk  of  motor 
vehicles,  placed  number  one  by  the  experts 
and  number  two  by  the  public.  But  on  others, 
there  were  large  discrepancies:  the  public 
rated  nuclear  power  as  their  number  one  risk, 
whereas  the  experts  ranked  it  as  a  lowly 
number  20.  Experts  ranked  x-rays  as  number 
7,  while  the  man-in-the-street  saw  them  as  a 
niunber  22.  What,  the  risk-communication 
scientists  next  asked,  was  influencing  the 
public's  perception  of  risk? 

For  starters,  they  found  that  the  public 
responds  differently  to  voluntary  and 
involuntary  risks.  You  and  I  are  willing  to 
tolerate  Car  greater  risks  when  it  is  our  own 
doing,  such  as  smoking  cigarettes  or  climbing 
mountains.  But  if  the  risk  is  something  we 
can't  control,  such  as  pesticides  on  food  or 
radiation  from  a  nuclear  power  plant,  we 
protest,  even  if  the  threat  is  minimal. 

Second,  we  tend  to  overestimate  the 
probability  of  splashy  and  dreadful  deaths 
and  underestimate  common  but  far  more 
deadly  risks.  .  .  . 

Yet  another  factor  about  how  we  rank  risks 
revolves  around  whether  or  not  the  risk  is 
perc»ived  as  "natural.  *   *  *"" 

As  the  author  also  noted,  our  problem 
in  making  everyday  decisions  about  the 
risks  we  face  is  more  difficult  than 
simply  assessing  a  single  risk  correctly. 

We're  also  realizing  that  the  trade-offe  are 
not  always  so  clear.  Reducing  risk  in  one  area 


>>  John  F.  Ross,  Risk:  Where  Do  Real  Dangers  U»T 
Smithsonian.  November  1995,  at  42.  See  also 
Marcia  Angell,  Overdosing  on  Health  Risks,  New 
York  Times.  May  4, 1997,  Magazine  Section,  which, 
in  part,  notes  that  the  media  are  not  the  oaly 
players  thai  affect  public  risk  perception:  Michael 
Ryan.  What  Is  Really  Risky?  Parade  Magazine.  )une 
IS,  1997.  which  discusses  a  recent  Harvard  study 
concerning  differences  between  the  risk  pett:eptions 
of  scientists  and  the  general  public:  and  Matthew 
Wald,  Freewheeling  Freedom;  Appalled  by  Risk 
Except  in  the  Car.  New  York  Times.  June  14, 1997. 
section  4,  Week  in  Review.  For  a  lelated  accouat 
of  the  difficulty  in  obtaining  coapafalive 
iaforaiation  on  risks  and  tradaoflb.  sea  David 
Shaw's  three-part  series.  Living  Scared.  Why  Do  the 
Media  Make  Life  Seem  go  Riaky?  ia  the  Las  Angelea 
Tiaas,  September  11-13, 19M. 
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may  very  well  increase  the  risk  in 
another.*  •  "J* 

The  actions  being  announced  by 
NHTSA  in  this  final  rule  will  have  the 
effiect,  directly  or  indirectly,  of  giving 
the  public  a  sense  of  control  over  the 
risks  associated  with  current  air  bags, 
and  restoring  objectivity  to  the  public's 
perception  of  those  risks.  As  a  result, 
whatever  the  extent  of  the  public's 
initial  inclination  to  acquire  and  use  on- 
off  switches,  these  actions  will  thereby 
reduce  that  inclination.  The  air  bag 
deaths  are  not  random.  Fuirther,  the  risk 
of  death  is  highly  influenced  by 
behavior.  Through  informing  the  public 
about  how  the  vast  majority  of  people 
can  eliminate  or  substantially  minimize 
any  risk  through  behavioral  changes  and 
how  the  rest  can  eliminate  the  risk 
through  the  use  of  an  on-off  switch,  the 
agency  will  give  the  public  a 
significantly  increased  sense  of  control 
over  the  risk  of  air  bag  fatalities. 
Through  these  same  means,  the  agency 
will  inform  the  public  about  the  steps 
that  they  can  take  to  reduce,  and  thus 
control,  this  risk  without  turning  off  air 


bags. 


Together,  these  actions  will  put  air 
bag  risks  into  proper  perspective,  enable 
those  truly  at  risk  to  reduce  or  eliminate 
their  risk,  and  calm  the  fears  of  others. 
As  the  public  comes  to  appreciate  more 
fiUly  just  how  limited  and  controllable 
the  risks  are,  interest  in  obtaining  and 
using  on-off  switches  to  tiim  off  air  bags 
is  expected  to  decline.  Likewise,  any 
inappropriate  use  of  on-off  switches  will 
be  reduced  to  a  minimum.  As  noted 
above,  the  August  1997  IIHS  survey 
demonstrates  that  giving  the  public  even 
the  barest  facts  reduces  the  level  of 
interest  in  on-off  switches.  NHTSA 
believes  that  a  sustained  public 
education  campaign  which  includes 
comprehensive  reading  materials, 
explanatory  graphics  and  video  clips 
will  reduce  the  level  of  interest  even 
further. 

NHTSA  notes  also  that  some  company 
and  group  commenters  argued  that  on- 
off  switches  would  be  misused.  They 
were  particularly  concerned  that  air 
bags  would  be  turned  off  for  people  who 
are  not  at  risk  of  serious  air  bag  injuries 
and  who  would  benefit  from  air  bag 
protection.  The  agency  recognizes  that 
misuse  is  a  possibility.  However,  the 
agency  does  not  have  any  information 
indicating  that  there  is  a  misuse 
problem  associated  with  the  1.3  million 
vehicles  equipped  with  an  original 
equipment  manufacturer  (OEM)  on-off 
switch  for  the  passenger  air  bag. 
Further,  the  agency  believes  that  any 
problem  of  misuse  will  be  small, 


particidarly  given  the  requirements  for 
agency  approval  and  for  vehicle  owners 
to  certify  the  reading  of  the  information 
brochure  and  risk  group  membership. 
The  public  education  campaign  will 
also  help  minimize  that  problem. 
Because  of  these  fiactors,  the  people  who 
submit  request  forms  for  on-off  switches 
will  be  aware  of  the  dangers  of  misusing 
on-off  switches  by  leaving  them  off 
when  the  vehicle  is  being  used  by 
people  who  are  not  at  risk  of  being 
seriously  injured  by  an  air  bag.^^ 

Further,  any  small  possibility  of 
misuse  will  be  more  than  offiset  by  the 
fact  that  the  use  of  an  on-off  switch 
instead  of  deactivation  to  turn  off  air 
bags  will  make  it  much  more  likely  that 
air  bags  will  be  on  for  those  people  who 
will  benefit  from  them.  Compared  to 
retrofit  on-off  switches,  deactivation  is 
an  inflexible,  overly  broad,  and 
essentially  permanent  method  of 
turning  off  air  bags.  With  deactivation, 
the  consequence  is  imiversal,  i.e..  "off 
for  one.  off  for  all."  Deactivation  does 
turn  off  an  air  bag  for  those  who  are  at 
risk  and  need  the  air  bag  to  be  off,  and 
thereby  can  prevent  air  bag  fatalities. 
However,  it  accomplishes  this  only  at 
the  price  of  sacrificing  protection  for 
those  who  could  benefit  from  that 
protection.  The  net  effiect  of  widespread 
deactivation  would  likely  be  even 
greater  loss  of  life.  Further,  another 
likely  consequence  of  deactivation  is 
permanency,  i.e.,  "once  off,  forever  off." 
In  most  instances,  a  consumer  is  unable, 
on  his  or  her  own,  to  change  the 
operational  status  of  a  deactivated  air 
bag  to  suit  the  needs  of  occupants  on  a 
particular  trip.  Likewise,  a  consumer 
cannot  go  to  a  dealer  or  repair  business 
each  time  that  the  operational  status  of 
an  air  bag  needs  to  be  adjusted  to  meet 
the  needs  of  the  occupants  on  a 
particular  trip.  Given  the  time  and 
expense  involved,  relatively  few  of  the 
vehicle  owners  who  have  their  bags 
deactivated  are  expected  to  make  a 
return  trip  to  the  dealer  or  repair 
business  to  have  them  reactivated  when 
needs  or  attitudes  change,  or  when  the 
vehicle  is  sold. 

E.  Case-by-Case  Agency  Authorizations 
of  Retrofit  On-Off  Switch  Installation. 
Based  on  Vehicle  Owner  Certification  of 
Risk  Group  Membership  and  on 
Informed  Consumer  Decisionmaking,  Is 
Reasonable  and  Consistent  with  Sa^ty 

As  noted  above,  this  rulemaking  is 
being  conducted  under  section 
30122(c)(1)  of  Tide  49.  U.S.C.  which 


»«lbid. 


*>  The  requirement  for  a  telltale  light  that 
indicates  if  the  air  bab  is  not  operational  will  also 
eliminate  the  possibility  that  occupants  will 
unknowingly  ride  without  the  protection  of  an  air 
bag. 


provides  that  the  Secretary  of 
Transportation  may  prescribe 
regulations  "to  exempt  a  person  from 
*   *   *  (the  make  inoperative 
prohibition]  *   *   *  if  the  Secretary 
decides  the  exemption  is  consistent 
with  motor  vehicle  safety  and  .section 
30101  of  this  tide."  Section  30101  sets 
forth  the  purpose  and  p>olicy  of  Chapter 
301,  "Motor  Vehicle  Safety,"  of  Title  49. 
The  section  states  that,  among  other 
things,  "(t)he  purpose  of  this  chapter  is 
to  reduce  traffic  accidents  and  deaths 
and  injuries  resulting  from  traffic 
accidents."  This  final  rule  will  promote 
safety  by  reducing  the  fatalities  caused 
by  current  air  bags,  particularly  in 
existing  vehicles,  and  promoting  the 
long  nxa  acceptability  of  the  concept  of 
air  bags. 

This  final  rule  will  achieve  these 
safety  goals  by  authorizing  persons  at 
risk  to  obtain  retrofit  on-off  switches, 
based  on  a  combination  of  informed 
decisionmaking,  owner  certification  of 
risk  group  membership,  and  agenc:y 
approval  of  each  request  To  promote 
informed  decisionmaking,  the  agency 
will,  in  conjunction  with  other 
organizations  (ABSC,  AAA,  NSC,  and 
IIHS),  conduct  a  public  education 
campaign  explaining  that  most  people 
are  not  at  risk  and  that  even  among 
people  at  risk,  not  all  people  need 
obtain  and  use  on-off  switches  to  turn 
off  their  air  bags.  The  agency  will 
discuss  who  is  at  risk  from  air  bags,  who 
is  not  at  risk,  and  why.  It  will  advise 
consumers  of  a  series  of  easy  steps  that 
will  reduce  this  risk  to  a  point  that 
obtaining  an  on-off  switch  is 
unnecessary  for  all  but  a  relatively  small 
number  tA  people.  Only  if  those  steps 
are  insufficient  should  motorists 
consider  seeking  an  on-off  switch.  These 
messages  will  be  reinforced  and  echoed 
in  an  agency  information  brochure. 
Further,  the  request  form  provides  a 
place  where  each  vehicle  ovtmer 
desiring  an  on-off  switch  must  certify 
that  he  or  she  has  read  the  information 
brochure. 

To  obtain  a  switch  that  turns  a  driver 
air  bag  on  and  off,  vehicle  owners  must 
also  certify  on  the  request  form  that  the 
owner  or  a  driver  of  their  vehicle  is  a 
member  of  a  particular  driver  risk 
group.  Similarly,  to  obtain  an  on-off 
switch  for  a  passenger  air  bag,  vehicle 
owners  must  certify  on  the  request  form 
that  they  or  a  passenger  of  their  vehicle 
is  a  member  of  a  particular  passenger 
risk  group.  If  an  owner  wants  on-off 
switches  for  both  air  bags,  the  owner 
must  make  separate  certifications  on  the 
same  request  form,  one  for  the  driver  air 
bag  and  another  for  the  passenger  air 
bag. 
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NHTSA  believes  that  requiring 
owners  to  certify  that  they  have  read  the 
information  brochure  and  that  they  or  a 
user  of  their  vehicle  is  a  member  of  a 
risk  group  and  reqxiiring  that  each 
request  be  approved  by  the  agency  is 
justified  by  the  current  climate  of 
heightened,  and  exaggerated,  concern 
about  air  beg  fatalities.  These 
requirements  will  help  limit  the 
availability  of  on-off  switches  to  persons 
with  a  genuine  safety  need  for  them. 
Having  to  make  the  certifications  will 
help  induce  consumers  to  read  the 
information  brochure,  separate  fact  from 
fiction,  and  avoid  trading  one  safety  risk 
for  another,  larger  safety  risk.  The 
necessity  of  obtaining  agency  approval 
will  induce  an  even  greater  level  of  care 
and  caution  in  requesting  an  on-off 
switch.  As  the  public  education 
campaign  moves  forward,  media 
coverage  expands  to  cover  the  safety 
benefits,  risks  and  tradeoffs  associated 
with  air  bags  more  broadly,  public  and 
private  efforts  result  in  increased  seat 
belt  use  rates,  and  air  bags  with 
advanced  attributes  start  to  appear  in 
new  vehicles,  the  public  will 
increasingly  appreciate  the  low  risk  of 
air  bag  fatalities  and  the  steps  they  can 
take,  short  of  turning  their  air  bags  off, 
to  reduce  that  risk.  The  requirement  for 
vehicle  owners  to  certify  that  they  have 
read  the  information  brochure  and  fill 
out  the  request  form  will  also  help 
ensure  that  any  decision  to  seek  and  use 
on-off  switches  is  a  thoughtful, 
responsible  one. 

Allowing  vehicle  owners  to  obtain  on- 
off  switches,  based  on  risk  group 
certification  and  on  informed 
decisionmaking,  and  subject  to  agency 
approval,  will  enhance  safety  because  it 
will  speed  the  reduction  of  serious  and 
fetal  injuries  related  to  air  bag 
deployment.  It  will  also  enhance  the 
public  acceptance  of  air  bags.  Public 
acceptance  of  motor  vehicle  safety 
technology  is  not  only  a  relevant 
consideration  in  assessing  the 
practicability  of  a  Federal  motor  vehicle 
safety  standard.-^  but  also  it  is  vital  to 
the  long  run  success  of  any  vehicle 
safety  program  and  to  the  effectiveness 
of  all  types  of  safety  equipment. 

Making  retrofit  on-off  switches 
available  will  promote  public 
acceptance  of  air  bags  by  providing 
those  people  at  risk  with  a  means  of 
eliminating  their  risk.  NHTSA 
anticipates  members  of  the  public  will, 
with  dieir  concerns  thus  allayed,  be 
increasingly  receptive  to  the  public 
education  campaign  concerning  air  bag 


"  Pacific  Legal  Foundation  v.  Depattment  of 
Tniuportation.  593  F.2d  1338.  1345  (D.C  Cir. 
1079). 


safety  and  seat  belt  use.  The  agency 
anticipates  that  the  public  will  also 
increasingly  come  to  appreciate  the 
limited  nattire  of  the  risk,  the  factors 
that  create  that  risk,  the  limited  number 
of  people  affected  by  those  factors,  and 
the  ways  in  which  those  people  can 
reduce  and  even  eliminate  the  risks 
without  sacrificing  the  benefits  of  air 
bag  protection.  The  public  will  come  to 
appreciate  also  that  turning  off  air  bags 
will  make  the  vast  majority  of  people 
less  safe,  not  more  safe.  As  a  result,  the 
demand  for  retrofit  on-off  switches,  and 
the  inclination  to  use  them  to  turn  off 
air  bags,  will  decrease. 

Making  retrofit  on-off  switches 
available  will  also  have  other  salutary 
effects  that  are  consistent  with  motor 
vehicle  safety  and  section  30101.  As 
noted  elsewhere,  the  agency  is  mindful 
of  the  surveys  by  IIHS  and  others 
showing  that  the  percentage  of 
respondents  interested  in  deactivation 
or  on-off  switches  exceeds  the 
percentage  of  the  general  populadon 
that  is  at  risk.  Availability  of  on-off 
switches  will  minimize  the  likelihood 
that  consumers,  potentially  including 
consumers  not  actually  at  risk,  wtU 
obtain  unauthorized  deactivations  with 
the  negative  consequences  discussed 
above.  It  will  also  lessen  the  possibility 
of  owners  attempting  to  deactivate  their 
air  bags  on  their  own.  While  owners  are 
not  prohibited  by  Federal  law  from 
removing  or  disabling  safety  features 
and  equipment  installed  pursuant  to 
NHTSA's  safety  standards,  attempts  by 
inexperienced  people  to  deactivate  air 
bags  or  install  on-off  switches  could 
result  in  serious  injuries  to  those 
people.  Further,  whether  performed  by 
commercial  entities  or  the  owners 
themselves,  these  illicit  deactivations 
would  not  only  be  inflexible  and 
essentially  permanent,  but  they  could 
also  be  invisible  to  current  users  and 
future  owners,  since  they  might  not  be 
accompanied  by  any  labeling  or 
recordkeeping. 

NHTSA  recognizes  that  the  final  rule 
will  not  allow  installation  of  on-off 
switches  for  people  who  are  concerned 
about  their  air  bags,  but  who  are  not  at 
risk  and  thus  cannot  certify  that  they 
are,  or  a  user  of  their  vehicle  is,  in  a  risk 
group.  It  would  not  be  consistent  with 
safety  for  the  agency  to  authorize  these 
people  to  obtain  on-off  switches  and  to 
turn  off  their  air  bags,  since  their  doing 
so  would  make  them  significantly  less 
safe.  However,  action  is  needed  to 
address  the  concerns  of  these  people. 
The  agency  is  seeking  to  alleviate  their 
concerns  by  providing  the  public  with 
information  about  who  really  is  at  risk, 
and  why.  The  information  brochuire  and 


public  education  campaign  are  the  key 
elements  of  that  effort. 

Before  deciding  to  limit  the 
availability  of  on-off  switches  to 
members  of  risk  groups  and  to  allow 
installation  of  on-off  switches  only  after 
prior  approval  by  the  agency  of  each 
request  for  switches,  the  agency 
considered  a  spectrum  of  possible 
approaches,  listed  below  in  decreasing 
degree  of  administrative  complexity:  (1) 
full  documentation  by  the  vehicle 
owner  of  the  facts  establishing 
membership  in  a  particular  risk  group 
sf>ecified  by  the  agency  and  case-by-casa 
agency  review  of  the  owner's  request 
and  documentation  before  the  agency 
authorizes  installation  of  an  on-off 
switch,  (2)  case-by-case  agency  approval 
of  the  owner's  request  (unaccompanied 
by  documentation  of  the  underlying 
facts)  to  confirm  that  he  or  she  has 
properly  certified  membership  in  a 
particular  risk  group  specified  by  the 
agency  before  it  authorizes  installation 
of  an  on-off  switch,  (3)  presentation  by 
owner  to  a  dealer  or  repair  business  of 
his  or  her  certification  of  having  read 
the  information  brochure  and  of 
membership  in  a  particular  risk  group 
specified  by  the  agency,  pluis  post- 
installation  submission  by  the  dealers 
and  repair  businesses  of  the  certification 
to  agency.  (4)  presentation  by  owner  to 
a  dealer  or  repair  business  of  his  or  her 
certification  of  having  read  the  agency 
information  brochure  and  retention  of 
the  certification  document  by  dealer  or 
repair  business  of  certification,  and  (5) 
presentation  by  owner  to  dealer  or 
repair  business  of  his  or  her  simple 
request.  The  second  approach  was 
suggested  in  a  comment  by  GM,"  the 
fourth  was  proposed  by  the  agency  in 
January,  and  the  fifth  was  suggested  in 
a  comment  by  the  Competitive 
Enterprise  Institute  (CEI). 

In  developing  the  fourth  approach, 
i.e.,  its  January  1997  proposal,  the 
agency  indicated  that  it  had  considered 
the  relative  merits  of  two  alternatives: 
continuing  case-by-case  agency 
approval  of  individual  requests  bom 
persons  seeking  authorization  to  turn  off 


>' GM  suggested  thai  the  agency  select  and 
describe  the  most  frequent  circumstances 
warranting  an  oa-oft  switch  and  develop  a  "  *  *  * 
form  letter  that  owners  could  complete  (i.e.. 
checking  the  appropriate  one  of  the  circumstances ' 
specified  on  the  form),  sign  and  submit  to  NHTSA." 
As  to  "  *   '   *  requests  that  do  not  fit  under  one  of 
the  defined  circumstances  *   *   *,"  owners  could 

stilt  submit  them to  NHTSA  in  non-form 

letters  that  detail  the  reasons  for  the  request."  CM 
apparently  contemplated  that  the  agency  would 
quickly  examine  the  form  letters  and  concentrate  on 
the  non-form  requests.  CM  described  the  agency's 
review  function  as  follows:  "The  agency  could 
process  requests  made  with  the  fonn  letter  in  an 
expedited  manner,  and  focus  attention  principally 
on  the  non-form  requests."  (Emphasis  added.) 


Federal  Register  /  Vol.  62.  No.  225  /  Friday,  November  21,  1997  /  Rules  and  Regulations     62427 


their  air  bags  based  on  a  demonstrated 
safety  need,  or  providing  an  information 
brt)chure  informing  vehicle  owners 
about  the  factors  that  create  risk  and 
who  is  at  risk,  requiring  owners  to 
certify  that  they  had  read  the  brochure, 
and  then  letting  them  make  their  own 
decision.  Given  the  complexity  and 
time-consuming  nature  of  the  process 
then  being  used  by  the  agency  for 
processing  deactivation  requests,  the 
agency  proposed  the  latter  alternative, 
which  would  have  allowed  any  person 
to  choose  to  deactivate,  without  having 
to  demonstrate  or  claim  a  particular 
safety  need,  and  without  having  to 
obtain  the  agency's  approval.  However, 
under  the  proposal,  applicants  would 
have  had  to  submit  a  written 
authorization  to  the  dealer  or  repair 
business  performing  the  deactivation 
and  certify  that  they  had  read  an  agency 
information  brochure  explaining  the 
consequences  of  having  an  air  bag 
deactivated. 

Nevertheless,  NHTSA  requested 
views  regarding  the  feasibility  and 
advisability  of  limiting  eligibility  for 
deactivation  to  persons  in  specified  risk 
groups.  Specifically,  the  agency  asked — 

•  Should  deactivation  of  air  bags  be 
allowed  at  the  owner's  option  in  all 
cases  or  should  deactivation  be  limited 
to  situations  in  which  death  or  serious 
injury  might  reasonably  be  expected  to 
occur? 

•  Would  the  administrative  details 
involved  in  establishing  and 
implementing  limitations  on  eligibility 
overly  complicate  the  availability  of 
deactivation? 

The  agency  has  decided  that  it  is 
necessary  to  go  beyond  the  fourth  and 
even  the  third  approaches  and  adopt 
provisions  that  give  greater  assurance 
that  on-off  switches  are  installed  only 
when  it  is  consistent  with  the  interests 
of  safety  to  do  so.  The  complexities 
associated  with  such  additional 
provisions  are  outweighed  by  other 
factors.  Prior  approval  of  requests  for 
switches  will  encourage  greater 
attention  to  the  importance  of  on-off 
switches  being  requested  and  used  only 
for  people  whose  safety  would  be 
enhanced  by  turning  off  their  air  bag.  As 
was  noted  by  many  of  the  group  and 
company  commenters,  consistency  with 
safety  is  the  basic  requirement  of  the 
statutory  provision  permitting  the 
agency  to  issue  exemptions  from  the 
make  inoperative  prohibition.  Safety  is 
also  NHTSA's  primary  focus  and 
responsibility  under  Chapter  301.  Prior 
approval  will  also  enable  the  agency  to 
monitor  direcUy,  fitim  the  very 
beginning,  the  implementation  of  the 
regulation  and  the  effectiveness  of  its 
regulation  and  the  associated 


educational  materials  in  promoting 
informed  decisionmaking  about  air  bag 
on-off  switches.^* 

The  final  rule  supplements  the 
provision  regarding  informed 
decisionmaking  by  requiring  that 
vehicle  owners  d^iring  on-off  switches 
certify  that  the  owner  or  a  user  of  their 
vehicle  is  a  member  of  a  particular 
safefy  risk  group.  The  necessity  of 
certifying  membership  in  a  particular 
risk  group  will  induce  greater  care  on 
the  part  of  vehicle  owners  who  are 
considering  authorizing  the  installation 
of  an  on-off  switch.  NHTSA  notes,  as  it 
did  in  its  proposal,  that  people  not  in  a 
risk  group  would  be  less  safe,  not  more 
safe,  if  they  turned  off  their  air  bags.  The 
further  necessity  for  obtaining  agency 
approval  for  an  owner's  request  will 
induce  vehicle  owners  to  exercise  even 
greater  caution  and  to  consider  even 
more  carefully  whether  they  are  at  risk 
and,  if  so,  whether  they  should  request 
a  switch. 

A  secondary  reason  for  the  decision  to 
require  agency  approval  of  owner 
requests  for  on-off  switches  is  the  belief 
that  the  task  of  reviewing  the  owner 
request  forms  is  more  properly 
performed  by  NHTSA  instead  of  the 
dealers  and  repair  businesses.  This 
belief  became  decisive  with  the  addition 
of  the  provision  for  risk  group 
certification.  Determining  eligibility  for 
exemptions  from  statutory  requirements 
and  prohibitions  is  traditionally  and 
most  suitably  a  governmental  function. 


"The  agency's  decision  to  require  that  vehicle 
owners  be  initially  authorized  by  the  agency  to 
obtain  a  onK)ff  switch  moots  the  arguments  by  some 
commenters,  most  notably  GM  and  the  Association 
of  International  Automobile  Manufacturers,  that  the 
agency  can  exempt  individuals  on  a  case-by-case 
basis,  but  lacks  authority  to  exempt  classes  of 
people.  To  reach  this  conclusion,  those  commenters 
attributed  unwarranted  significance  to  the  use  of 
the  singular  "person"  in  the  statutory  exemption 
provision.  Since  the  exemption  authority  runs  to 
dealers  and  repair  businesses,  not  to  consumers, 
these  commenters  apparently  contemplated  that  the 
agency  issue  a  separate  exemption  to  each  dealer  or 
repair  business  and  perhaps  even  issue  a  separate 
exemption  for  each  owner  who  desires  a  retrofit 
cutofT  switch. 

There  is  no  reason  to  believe  that  Congress 
intended  to  limit  exemptions  to  ones  granted  to 
specific  individuals.  In  the  agency's  view,  the 
exemption  provision  can  reasom^ly  be  read  to 
permit  an  exemption  based  on  classes  of  people. 
The  singular  includes  the  plural,  absent  contrary 
statutory  language  or  purpose.  Section  30122 
neither  contains  any  language  nor  has  any  purpose 
that  would  preclude  reading  "person"  in  the  plural. 
NHTSA  notes  that  similar  use  of  the  singular  in  15 
V.S.C.  1402(e),  the  statutory  predecessor  to  49 
U.S.C  3011S(a)  regarding  the  making  of  a  defect 
and  noncompliance  determination  concerning  a 
motor  vehicle  or  replacement  equipment,  has 
repeatedly  been  )udicially  interpreted  to  permit 
NHTSA  to  make  determinations  regarding  classes  of 
vehicles  or  equipment.  Section  30118(a)  was 
enacted  in  the  same  public  law,  fhib.  L  No.  93-492, 
that  contained  the  make  inoperative  prohibition. 


NHTSA  recognizes  that  the  decision 
to  require  prior  agency  approval  of  each 
request  will  add  increased  cost  and 
administrative  complexity  to  the 
process  of  obtaining  on-off  switches  and 
is  accordingly  taking  steps  to  streamline 
the  approved  process.  The  form  has  been 
designed  to  allow  for  a  sf)eedy  review. 
To  minimize  any  disruption  of  normal 
agency  activities,  the  agency  will 
contract  out  for  the  performance  of  the 
review  process.  The  agency  will  ensure 
that  word  and  data  processing 
technologies  are  used  to  establish 
efficient  processes  for  reviewing  the  on- 
off  switch  request  forms  and  recording 
data  from  them.^' 

NHTSA  also  rejected  the  first 
approach  which  was  more 
administratively  complex  and 
cumbersome  than  the  final  rule  in  that 
it  would  have  required  each  vehicle 
owner  to  document  the  facts  imderlying 
his  or  her  claim  of  risk  group 
memberahip.  NHTSA  believes  that  a 
requirement  for  documenting  risk  group 
membership  would  be  unduly 
burdensome  and  impracticable  for 
vehicle  owners.  For  example, 
documenting  the  necessity  for  carrying 
children  in  the  front  seat  would  be  time 
consuming  and  difficult,  if  not 
impossible.  Would  a  vehicle  owner 
whose  family  has  too  many  young 
children  to  place  all  of  them  in  the  back 
seat  have  to  submit  the  birth  certificates 
of  each  child?  Would  a  parent  who  car 
pools  children  to  soccer  games  have  to 
submit  affidavits  from  the  parents  of  the 
other  children?  And  would  a  driver 
unable  to  maintain  the  proper  distance 
from  his  or  her  steering  wheel  have  to 
submit  photographs  showing  the  driver 
holding  a  ruler?  Finally,  the  delays 
under  such  an  approach  might  create 
unsafe  conditions,  either  by  inducing 
people  to  seek  illegal  deactivations  or  by 
simply  extending  the  time  that  people 
must  drive  their  vehicles  without  means 
for  eliminating  the  risks  for  people  in 
risk  ^ups. 

NHTSA  also  rejected  the  fifth 
approach,  suggested  by  CEI.  which 


'•NHTSA  notes  that  some  proponents  of  prior 
agency  approval  of  on-off  switch  requests  credted 
the  introduction  of  streamlined  practices  and 
increased  use  of  information  technologies  with 
being  the  key  factors  leading  (o  substantial 
decreases  this  year  in  the  agency's  average 
processing  time  of  air  bag  deactivation  requests. 
Those  parties  further  suggested  that  use  of  the  same 
information  technologies  will  enable  the  agency  to 
process  on-off  switch  requests  with  equal  speed. 
While  the  introduction  of  those  practices  and 
technologies  increased  the  efficiency  of  the  agency's 
processing  of  the  deactivation  requests,  by  fax  the 
most  important  factor  was  the  steady  and 
substantive  decline  in  the  number  of  deactivation 
requests.  The  volume  fell  from  a  high  of  400 
requests  per  week  in  April  and  May  lo  100  requests 
per  we^  in  September. 
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would  let  people  obtain  an  on-off  switch 
without  even  requiring  thai  they  first 
read  the  agency  information  brochure  so 
that  they  could  make  a  fully  informed 
decision.  CEI  also  suggested  that  air 
bags  should  be  optional  instead  of 
required  equipment.  This  suggestion  is 
premised  primarily  on  the  shortcomings 
of  ciurent  air  bag  designs.  Making  air 
bags  optional  is  inconsistent  with  safety. 
It  is  also  inconsistent  with  the  ISTEA, 
which  mandates  air  bags.  Further,  the 
rationale  underlying  CEI's  suggestion  is 
akin  to  the  rationale  unsuccessfully 
used  by  this  agency  in  the  early  1980's 
to  rescind  the  automatic  restraint 
requirements  adopted  in  the  mid  1970's. 
The  agency  rescinded  those 
requirements  because  the  vehicle 
manufacturers  chose  to  comply  with 
them  by  means  (detachable  automatic 
seat  belts)  that  were  potentially 
ineffective  and  might  not  have  produced 
significant  safety  benefits,  instead  of  by 
more  efi^ective  means  (either 
nondetachable  automatic  seat  belts  or 
air  bags)  that  were  available  to  the 
vehicle  manufacturers.  The  U.  S. 
Supreme  Court  unanimously  concluded 
that  the  appropriate  regulatory  response 
of  the  agency  under  the  Vehicle  Safety 
Act  to  ineffective  or  undesirable  design 
choices  under  the  automatic  restraint 
requirements  should  not  be  simply  to 
rescind  those  requirements,  but  first  to 
consider  the  alternative  of  amending  the 
requirements  to  preclude  those  choices. 
Motor  Vehicle  Mfrs.  Assn.  v.  State  Farm 
Mut.  Auto.  Ins.  Co..  403  U.S.  29  (1983). 
Similarly,  the  judgment  that  current  air 
bag  designs  do  not  provide  an  optimal 
level  of  safety  is  not  a  sufficient  reason 
to  undercut  or  negate  the  Congressional 
mandate  for  air  bags.  Instead,  the 
appropriate  short  term  response  is  to 
allow  the  installation  of  on-off  switches 
so  that  air  bags  can  be  readily  turned  off 
for  people  who  are  actually  at  risk  from 
current  air  bags,  as  well  as  to  require 
new  labeling  and  expedite  the 
depowering  of  air  bags.  Ultimately,  the 
solution  is  to  ensure  that  the 
manufacturers  introduce  advanced  air 
bag  designs. 

P.  Continued  Use  of  Prosecutorial 
Discretion  for  Case-by-Case 
Authorizations  of  Air  Bag  Deactivation 
Until  Retrofit  On-Off  Switches  Become 
Available 

Between  now  and  January  19, 1998. 
the  date  on  which  on-off  switch 
installation  may  begin.  NHTSA  will 
continue  its  ciurent  practice  of  using  its 
prosecutorial  discretion  to  grant 
requests  for  deactivating  the  air  bags  in 
all  vehicle  makes  and  models.  This  will 
be  done  on  a  case-by-case  basis  in  a 
limited  set  of  circumstances,  e.g.,  those 


in  which  certain  medical  conditions 
suggest  that  deactivation  is  appropriate. 
The  agency  will  continue  to  limit  the 
circumstances  because  of  the  inflexible 
and  relatively  permanent  nature  of 
deactivation. 

After  January  19,  NHTSA  will  cease 
granting  deactivation  requests  for  those 
vehicle  makes  and  models  for  which  the 
vehicle  manufactiirer  makes  on-off 
switches  available.'^  NHTSA  expects 
that  most  vehicle  manufacturers  will 
promptly  make  on-off  switches  available 
for  most  vehicle  makes  and  models.*' 
Vehicle  owners  can  consult  with  dealers 
about  the  availability  of  such  switches. 
As  on-off  switches  become  available 
from  a  vehicle  manufacturer  for  a 
specific  make  and  model,  NHTSA  will 
cease  granting  deactivation  requests  for 
that  make  and  model.  Owners  of  the 
make  and  model  can  then  fill  out 
request  forms  and  send  them  to  NHTSA 
for  approval.  If  on-off  switches  are 
available  both  bom  the  vehicle 
manufactiu^r  and  from  an  independent 
aftermarket  manufacturer,  a  vehicle 
owner  who  obtains  an  authorization 
letter  frtim  the  agency  for  a  switch  can 
choose  to  have  the  on-off  switch 
installed  by  either  a  dealer  or  a  repair 
business. 

Owners  of  vehicle  makes  and  models 
for  which  the  vehicle  manufacturer  has 
not  made  available  an  on-off  switch  may 
have  several  options  after  January  19, 
1998.  They  can  write  to  NHTSA  for 
authorization  to  deactivate  their  air 
bags.  The  agency  will  continue  to  grant 
such  requests  indefinitely  under  the 
same  criteria  that  the  agency  is  currently 
using  in  making  such  grants.  Owners 
can  also  consult  with  a  repair  business 
to  determine  if  an  aftermarket  parts 
manufacturer  has  made  an  on-off  switch 
available  for  the  owner's  particular 
make/model.  U  such  an  on-off  switch  is 
available,  these  consumers  could  fill  out 
a  request  form,  send  it  to  the  agency, 
and  ask  it  for  authorization  to  have  an 
on-off  switch  installed. 


**>  Howwer.  if  oo^oFT  switches  become  available 
far  a  vehicle  make  and  model  from  an  independent 
aftermarket  manufacturer,  but  not  the  vehicle 
manufacturer,  the  agency  will  continue  to  authorize 
deactivation  for  thai  make  and  model.  While  the 
agency  believes  that  on-off  switches  are  superior  to 
deactivation  from  a  safety  standpoint,  it  will 
continue  to  authorize  deactivation  in  this  limited 
circumstance  in  view  of  the  agency's  greater 
difficulty  in  tracking  the  availability  of  on-off 
switches  from  aftermarket  manufacturers  and  the 
lace  of  a  mechanism  for  testing  the  performance  of 
an  on-off  switch  as  installed  in  a  particular  vehicle. 

*'  The  agency  is  aware  that  the  incidence  of  air 
bag  hcilities  is  not  the  same  for  all  manufacturers 
and  that  some  manufacturers  have  indicated  that 
they  may  not  make  on-off  switches  available. 
NHTSA  notes  that  its  exemption  authority  under 
section  30122  does  not  permit  it  to  require 
manufacturers  to  make  these  on-off  switches 
available. 


Since  the  agency  will  continue  to 
authorize  deactivation  at  least  until 
January  19,  and  since  some  vehicle 
owners  may  have  been  delaying 
submitting  a  request  for  deactivation  in 
anticipation  of  the  issuance  of  this  rule 
vtrith  an  immediate  effective  date, 
NHTSA  is  providing  below  an  updated 
explanation  of  its  procediue  and  criteria 
for  reviewing  and  granting  deactivation 
requests.  This  will  help  vehicle  owners 
imderstand  the  limited  circumstances  in 
which  NHTSA  will  be  authorizing 
deactivations.  Those  circumstances 
have  been  modified  to  reflect  the 
issuance  of  the  physicians'  report  on 
medical  conditions.  The  explanation 
will  also  inform  the  public  about  the 
nature  of  the  information  that  NHTSA 
needs  from  vehicle  owners  to  make 
appropriate  decisions  about  the 
deactivation  requests. 

G.  Other  Issues 

1.  Request  Form 

NHTSA  is  requiring  owners  who  want 
an  on-off  switch  to  submit  a  filled  out 
request  form  and  obtain  agency 
approval  before  they  can  have  an  on-off 
switch  installed.  Most  commenters  who 
addressed  the  issue  supported  the  use  of 
a  request  form.  As  revised  in  this  final 
rule,  the  form  serves  three  major 
piuposes. 

First,  the  request  form  provides  the 
agency,  and  the  dealer  or  repair 
business,  with  a  measure  of  assurance 
that  the  person  requesting  the  on-off 
switch  is  the  person  with  authority  to 
authorize  the  installation  of  a  switch. 
The  dealer  or  repair  business  may,  in 
addition,  require  further  proof  of 
ownership  or  authority.  However,  the 
necessity  of  submitting  a  signed  request 
form  on  which  the  signer  of  the  form 
must  claim,  subject  to  18  U.S.C.  1001, 
ownership  of  the  vehicle  to  be  modified 
should  help  forestall  installation 
requests  by  persons  other  than  the 
owner  of  a  vehicle. 

Second,  as  noted  above,  the  form 
reinforces  the  value  of  the  information 
brochure  by  requiring  the  owner  to 
certify  that  the  owner  hfis  read  the 
brochure  and  that  the  owner  or  a  user 
of  the  vehicle  is  a  member  of  a  risk 
group  listed  on  the  brochure.  In 
response  to  the  concern  expressed  by 
several  conunenters  that,  partly  because 
of  the  complexity  of  the  subject  matter 
involved,  owners  would  not  read  the 
proposed  information  brochure,  NHTSA 
has  changed  the  brochure  to  make  it 
more  customer-friendly. 

Third,  the  request  form  is  intended  to 
make  the  owner  understand  that  he  or 
she  is  responsible  for  the  consequences 
of  the  decision  to  install,  and  later  to 
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use,  the  on-off  switch.  To  that  end,  the 
form  includes  statements  that  the  owner 
is  aware  of  the  safety  risks  and 
consequences  of  turning  off  an  air  bag. 
The  agency  will  begin  processing  ot 
request  forms  on  December  18, 1997.  If 
a  form  is  submitted  before  that  date,  it 
will  be  given  the  same  priority  as  a  form 
submitted  after  that  date.  Accordingly, 
there  will  be  no  advantage  to  submitting 
forms  early. 

2.  Dealer  and  Repair  Btisiness  Liability 

To  address  the  anticipated  concerns 
of  motor  vehicle  dealers,  repair 
businesses  and  others  regarding  liability 
issues  associated  with  turning  off  air 
bags,  the  agency  proposed  making  the 
decision  of  vehicle  owners  to  obtain  on- 
off  switches  dependent  upon  informed 
decisionmaking,  acknowledgment  of  the 
adverse  safety  consequences  of  tiuning 
air  bags  and  execution  of  a  limited 
standardized  waiver  in  the  proposed 
authorization  form.  The  waiver  would 
have  stated  that  the  owner's  act  of 
authorizing  a  deactivation  would  waive 
any  claim  or  cause  of  action  that  the 
owner  might  have  against  ihe  dealer  or 
repair  business  by  virtue  of  the  fact  that 
the  air  bag  had  been  deactivated.  A 
nimiber  of  commenters  questioned  the 
efficacy  of  any  such  waiver,  asserting 
that  it  would  not  apply  to  other  possible 
vehicle  occupants,  such  as  family 
members  or  friends  of  the  owner  or  to 
future  owners  and  their  family  members 
and  fiiends.  Several  vehicle 
manufacturers  expressed  concern  that 
the  waiver  did  not  extend  to  actions  and 
claims  involving  vehicle  manufacturers. 
One  commenter  stated  that  only 
legislation  could  provide  effective  relief 
bom  liability  risks. 

NHTSA  believes  that  the  liability 
risks  have  been  essentially  eliminated 
and  that  those  risks  should  not  interfere 
with  the  implementation  of  this 
exemption.  First,  under  this  final  rule, 
dealers  and  repair  businesses  will  play 
no  role  in  determining  whether  vehicle 
owners  qualify  for  the  installation  of  on- 
off  switches.  Those  parties  will  have  no 
involvement  in  the  process  imtil  the 
vehicle  owners  contact  them  with 
agency  authorization  letters  in  hand. 

Second,  in  recognition  of  the  dealers' 
and  repair  businesses'  concerns, 
NHTSA  has  switched  bom  an 
authorization  form  to  a  request  form  and 
included  a  statement  alerting  vehicle 
owners  that  dealers  and  repttir 
businesses  may  condition  their 
agreement  to  install  an  on-off  switch 
upon  the  owner's  signing  of  a  liability 
waiver.  Owners  desiring  an  on-off 
switch  must  acknowledge  that 
possibility  by  marking  the  box  next  to 
that  statement.  This  will  facilitate  the 


efforts  of  dealers  and  repair  businesses 
to  obtain  waivers  fit>m  owners. 

Upon  reviewing  its  proposal  and  the 
public  comments,  the  agency  decided 
not  to  include  a  standardized  waiver  in 
the  request  form.  NHTSA  agrees  that  the 
proposed  waiver  would  not  have 
covered  all  possible  litigants.  Further, 
the  agency  is  concerned  about  state-to- 
s*ate  variations  in  the  law  regarding  the 
precise  language  that  is  sufficient  to 
waive  a  claim  even  by  the  vehicle 
owner.  Those  variations  could 
undermine  the  value  of  any 
standardized  waiver.  Moreover,  NHTSA 
is  concerned  that  adoption  of  a 
standardized  waiver  might  give  some 
dealers  and  repair  businesses  false 
assurances  of  protection  from  liability  in 
all  states  and  in  all  cases.  Finally. 
NHTSA  believes  that,  to  the  extent 
dealers  want  vehicle  owners  to  sign  a 
waiver  before  they  will  install  an  on-off 
switch,  this  is  an  issue  between  them 
and  vehicle  owners.  By  taking  this 
position  regarding  waivers,  the  agency 
believes  that  dealers  and  repair 
businesses  will  be  in  a  better  position  to 
crafi  individualized  waivers  that  reflect 
the  law  of  the  State  in  which  they 
operate. 

The  agency's  decision  not  to  include 
a  waiver  moots  the  requests  of  some 
conunenters  to  expand  the  proposed 
waiver  to  cover  claims  against  vehicle 
manufactiuers,  distributors  and 
employers  who  operate  fleets.  This  final 
rule  places  no  limitation  on  efforts  by 
those  parties  to  seek  waivers  bom 
vehicle  owners.  Vehicle  manufacturers 
can  work  together  with  their  dealers  to 
develop  a  waiver  that  covers  both. 
Fiuther,  no  implication  should  be 
drawn  frt>m  this  decision  that  the 
general  concept  of  seeking  of  such 
waivers  is  in  any  way  inappropriate.  To 
the  contrary,  it  reflects  NHTSA's  belief 
that  any  waiver  is  more  appropriately  a 
decision  between  the  vehicle  owner  and 
the  dealer  or  repair  business.  Dealers 
and  repair  businesses  may  condition 
their  installation  of  on-off  switches 
upon  the  making  of  waivers  by  vehicle 
owners.  Employers  that  provide  fleet 
vehicles  to  their  employees  may  write 
their  own  waivers  and  condition  any 
installation  of  on-off  switches  on  the 
enoployees'  signing  those  waivers. 

Third,  NHTSA  believes  that  the 
various  provisions  included  in  the  final 
rule  regarding  informed  decisionmaking 
and  risk  group  membership  have  the 
additional  effect  of  significantly 
reducing  the  liability  concerns  of  the 
dealers  and  repair  businesses. 

Fourth,  the  agency's  decision  to 
restrict  the  means  of  tiuning  off  air  bags 
imder  the  exemption  adopted  in  this 
final  rule  to  on-off  switches 


substantially  increases  the  likelihood 
that  air  bags  will  be  turned  on  and 
protect  those  persons  not  in  a  risk 
group.  One  concern  with  allowing 
deactivation  as  proposed  in  the  NPRM 
was  that  a  deactivated  air  bag  would  not 
deploy  in  situations  in  which 
deployment  would  save  lives.  This 
concern  was  particularly  great  with 
respect  to  the  friends  and  family  of 
vehicle  owners  and  the  subsequent 
purchasers  of  vehicles  with  deactivated 
air  bags.  The  presence  of  on-off  switches 
in  the  clearly  marked  "ofP'  position 
and/or  the  illumination  of  their 
indicator  lights  vyill  be  readily  obvious 
to  all  front  seat  occupants,  largely 
eliminating  the  concern  about 
uninformed  vehicle  occupants  and 
owners.  In  addition,  the  provisions 
requiring  that  owners  read  a  government 
information  brochure  warning  about  the 
dangers  of  ttiming  off  air  bags  and  that 
the  owners  expressly  acknowledge  those 
dangers  should  have  the  effect  of 
reducing  liability  concerns. 

There  are  additional  reasons  why  the 
agency's  decision  to  specify  on-off 
switches  will  reduce  any  potential 
liability  of  manufacturers,  dealers,  and 
repair  businesses.  Under  the 
deactivation  proposal  in  the  NPRM,  it 
would  have  been  the  dealer  or  repair 
business  itself  that  turned  off  the  air 
bag.  Subsequent  ptirchasers  might  not 
know  that  an  air  bag  has  been  ttimed 
off.  In  contrast,  with  on-off  switches,  no 
air  hag  will  be  tiuned  off  except  by  the 
hand  of  the  owner  or  another  user  of  the 
owner's  vehicle.  The  last  critical  action 
or  inaction  that  determines  whether  a 
vehicle's  air  bags  will  deploy  in  a  crash 
is  that  of  an  occupant  of  that  vehicle 
who  has  chosen  whether  the  air  bags  are 
on  or  off.  This  is  just  as  much  true  if  the 
vehicle  is  owned  by  a  subsequent 
piu*chaser  as  if  it  is  still  owned  by  the 
person  who  authorized  the  installation 
of  the  on-off  switch. 

The  agency  has  not  added  a 
statement,  requested  by  the  National 
Association  of  Independent  Insurers, 
that  the  obtaining  or  using  of  on-off 
switches  may  affect  insurance 
premiums,  or  that  it  is  the  owner's 
responsibility  to  report  the  installation 
of  an  on-off  switch  to  the  insurance 
carrier.  NHTSA  wishes  to  maintain  a 
strict  safety  orientation  to  the  request 
form,  and  keep  the  paperwork  to  a 
minimiun.  Further,  these  are  matiers 
between  insurers  and  their  customers. 
An  insurer  can  require  its  customers  to 
notify  it  of  on-off  switch  installation  or 
attach  whatever  conditions  it  deems 
appropriate  to  continuing  coverage  of 
vehicles  with  on-off  switches. 
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3.  Information  Brochure 

In  response  to  the  commenters  and 
the  focus  groups,  the  agency  has  revised 
the  Lnformation  brochure  to  make  it 
much  more  informative.  The  focus 
groups  requested  not  only  detailed 
information  about  who  was  at  risk  and 
why.  but  also  basic  background 
information  about  how  air  bags  work. 
That  information  is  needed  to  address 
persistent  misconceptions  about  some 
aspects  of  how  air  bags  operate.  The 
revised  brochure — 

•  explains  how  air  bags  work, 

•  explains  bow  air  bags  save  many 
lives  and  prevent  many  injuries, 

•  describes  the  groups  of  people  who 
have  been  killed  by  air  bags, 

•  identifies  the  single  factor  that  is 
common  to  ail  air  bag  deaths, 

•  makes  clear  why  certain  groups  of 
people  are  at  risk, 

•  gives  practical  advice  to  consumers 
on  how  to  reduce  their  individual  risk 
and  that  of  the  users  of  their  vehicle 
without  modifying  their  vehicles,  and 

•  as  printed  by  the  agency,  includes 
simple  graphics  shoMring  the  steps  that 
drivers  at  risk  can  take  to  reduce  those 
risks. 

NfHTSA  agrees  with  IIHS  and  other 
commenters  that  the  proposed 
information  brochure  was  too  technical, 
and  has  completely  rewritten  it  to  make 
it  more  consumer- friendly.  •'^  The  data 
tdbles  on  historical  fatalities  and 
injuries  in  the  proposed  information 
brixJiure  have  been  replaced  by  a 
practical,  succinct,  question  and  answer 
format.  This  makes  it  much  more  likely 
that  the  brochure  will  be  read,  and 
understood,  in  its  entirety. 

The  agency  recognizes  that  no  single 
information  brochure  will  fully  meet 
everyone's  needs  and  that  some 
consumers  will  prefer  more  information. 
However,  the  agency  disagrees  that  not 
being  able  to  tailor  the  information 
brochure  to  individual  needs  means  that 
the  brochure  will  not  contribute  to 
informed  decisionmaking  by  consimiers. 
The  brochure  contains  basic 
information,  geared  to  the  average 
person.  Persons  wishing  more 
information  can  visit  NHTSA's  tntemet 
Web  site  or  call  the  agency's  toU-firee 
Hotline. 

NHTSA  will  ^tribute  tke 
infonnation  brochuie  widely.  In 


**  NHTSA  notes,  however.  iIm  focus  groups 

1  a  clear  desire  for  axteosive  and  detailed 
Da  about  air  bag  safoty  and  on-off  switclies 
I  their  uaderstaitding  and  aid  their 

Accordingly,  the  agency  has  not 
I  tke  information  brochure  as  urged  by 
snters.  H  has.  however,  attempted  to 
I  Aal  informatioB  is  a  SMnpia,  readily 

able  fom.  As  printed  by  the  agency,  the 
kifonnatloD  brochure  will  be  tupplemeated  with 
various  graphics. 


addition,  on  its  Internet  Web  site,  the 
agency  is  providing  the  public  with  an 
opportunity  to  view  video  clips  of  crash 
tests  showing  the  difference  in  the 
amount  of  protection  that  test  dimimies 
receive  when  using  both  seat  belts  and 
air  bags  and  when  using  seat  belts  alone. 
The  clips  show  that  when  the  air  bag  is 
turned  off  and  does  not  deploy  in  a 
moderate  to  severe  crash,  the  head  of  a 
dunmiy  representing  a  short  female 
driver  strikes  the  steering  wheel  hard 
enough  to  cause  fatal  injiuies.  The 
opportimity  to  view  these  video  clips  is 
prominently  noted  on  the  information 
brochure.  The  agency  believes  that  this 
multi-media  approach  will  effectively 
inform  consumers  about  the  importance 
of  air  bag  protection  and  about  the 
limited  circumstances  in  which  turning 
off  an  air  bag  shoidd  be  considered. 
However,  although  the  video  is  a  useful 
educational  tool,  the  agency  is  not 
conditioning  eligibility  for  ai)  on-off 
switch  upon  viewing  a  video 
presentation  of  the  information  in  the 
brochure,  as  suggested  by  one 
commenter. 

The  agency  disagrees  with  Chrysler's 
argument  that  basing  advice  to  drivers 
on  distance  from  the  steering  wheel  is 
not  meaningful.  While  Chrysler  is 
correct  that  differences  in  air  bag 
systems  and  steering  wheel  inclinations 
will  affect  the  appropriate  distances, 
NHTSA  believes  that  giving  general 
advice  is  useful  and  effective,  and  that 
no  other  measure  is  better  (height  being 
only  a  rough  proxy  for  distance). 
Moreover,  the  vehicle  manufacturers 
have  not  provided  information  to  the 
agency  on  which  it  could  base  distance 
recommendations  that  are  individually 
tailored  to  each  vehicle  make  and 
model.  By  focusing  on  the  ability  of  the 
vast  majority  of  drivers,  particularly 
short  ones,  to  move  a  sufficient  distance 
away  from  the  steering  wheel,  this 
general  guidance  will  help  drivers 
identify  ways  they  can  reduce  and  even 
eliminate  their  risk.  NHTSA  anticipates 
that  the  vehicle  manufacturers  will 
supplement  this  general  guidance  as 
appropriate  to  fit  the  circumstances  and 
air  bag  performance  of  their  individual 
makes  and  models  of  vehicles. 

4.  Dealer  and  Repair  Btuiness 
Responsibilities  Regarding  the  Request 
Form  and  Information  Brochure 

Many  dealer  and  repair  business 
commenters  objected  to  the  agency's 
proposal  to  require  them  to  receive 
authorization  fonns  from  vehicle 
owners  and  to  check  the  forms.  Under 
this  final  rule,  dealers  and  rep>air 
businesses  will  not  have  these 
respoBsibililies.  They  will  be  peribmed 
instead  by  the  ageecy. 


Many  dealer  and  repair  business 
commenters  also  objected  to  the 
agency's  proposal  to  require  them  to 
distribute  the  request  form  and  the 
information  brochure.  NHTSA  is  not 
requiring  that  they  do  so.  The 
information  brochures  and  request 
forms  will  be  available  to  anyone  who 
visits  NHTSA's  Internet  Web  site  or  uses 
U.S.  Government  Printing  Office  (GPO) 
Access.*'  The  public  can  also  call  the 
agency's  Hotline  and  arrange  to  have 
copies  faxed  or  mailed  to  them.  NHTSA 
will  also  send  copies  to  dealers  and 
repair  businesses  and  to  State 
Departments  of  Motor  Vehicles.  In 
addition,  other  organizations,  such  as 
the  American  Automobile  Ass(x:iation. 
will  assist  in  distributing  these 
documents. 

5.  Insert  for  Vehicle  Owner's  Manual 

NHTSA  has  decided  not  to  adopt  its 
proposal  that  dealers  and  repair 
businesses  be  required  to  provide 
vehicle  owners  with  a  copy  of  the 
infonnation  brochure  as  an  insert  for  the 
vehicle  owner's  manual.  A  requirement 
that  the  dealer  or  repair  business 
provide  the  entire  brochure  seems 
unnecessary  given  that  the  owner  must 
certify  that  he  or  she  has  read  the 
brochure  prior  to  signing  the  request 
form. 

However,  as  a  reminder  about  the 
proper  use  of  on-off  switches,  the 
agency  is  requiring  that  vehicle  owners 
be  given  an  owner's  manual  insert 
describing  the  operation  of  the  on-off 
switch,  listing  the  risk  groups,  stating 
that  the  on-off  switch  should  be  used  to 
turn  off  an  air  bag  for  risk  group 
members  only,  and  stating  the  vehicle 
specific  safety  consequences  of  using 
the  on-off  switch  for  a  person  who  is  not 
in  any  risk  group.  Those  consequences 
will  include  the  effect  of  any  energy 
managing  features,  e.g.,  load  limiters,  on 
seat  belt  performance.  (See  the 
discussion  of  safety  belts  with  energy 
managing  features  in  part  II.B.2  above.) 

6.  Recordkeeping 

In  the  deactivation  proposal,  the 
agency  proposed  to  require  that  dealers 
and  repair  businesses  send  filled-out 
authorization  forms  to  the  apprepriate 
vehicle  manufacturer  and  that  vehicle 
manufacturers  be  required  to  retain 
those  forms  for  five  years.  The  primary 
purpose  of  these  proposals  was  to 
ensure  that  subeequent  owners  had  a 
way  of  learning  whether  their  air  bags 
had  been  deactivated.  The  agency 
realized  (hat  the  deactivated  status  of  am 


*'  GPO  Access  is  a  service  of  the  U.S.  GoverBnMBi 
Printing  Office  and  is  available  directly  as  a 
subacriptioa.  or  free  through  participatiog  Federal 
Depeailory  Libraries. 
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air  bag  is  not  readily  apparent  bom  a 
visual  examination  of  a  vehicle  interior 
and  that  the  labels  proposed  by  the 
agency  could  fall  off,  deteriorate  over 
time  or  be  removed. 

NHTSA  has  concluded  that 
recordkeeping  by  the  vehicle 
manufacturers  is  not  necessary  to 
accomplish  the  primary  goal  of  ensuring 
that  the  public  is  aware  of  the 
operational  status  of  air  bags  that  have 
been  turned  off  by  means  of  on-off 
switches.  On-off  switches  and  their 
warning  lights  are  relatively 
conspicuous  and  more  permanent  than 
labels.  Thus,  keeping  records  for  the 
benefit  of  other  vehicle  occupants  and 
subsequent  owners  is  unnecessary,  and 
indeed,  not  so  effective  as  these  visible 
cues. 

Instead,  NHTSA  is  requiring  that, 
when  a  dealer  or  repair  business 
receives  an  agency  authorization  letter 
fiom  a  vehicle  owner  and  installs  a 
switch,  the  dealer  or  repair  business 
must  fill  in  the  form  provided  in  the 
letter  for  reporting  information  about 
the  dealer  or  repair  business  and  about 
the  installation.  See  Appendix  C.  The 
form  must  then  be  returned  to  NHTSA. 
This  requirement  will  facilitate  agency 
efforts  to  ensure  that  the  exemption 
from  the  make  inoperative  prohibition  is 
being  implemented  in  accordance  with 
the  conditions  set  forth  in  this  final  rule. 
It  Mrill  also  aid  the  agency  in  monitoring 
the  voliune  of  requests  and  the 
geographic  and  other  patterns  of  switch 
requests  and  installations.  To  ensure 
that  the  forms  are  returned  to  the  agency 
in  a  timely  fashion,  NHTSA  is  requiring 
that  each  form  be  mailed  within  seven 
days  of  the  installation  of  an  on-off 
switch  by  the  dealer  or  repair  business. 

With  respect  to  its  continued  exercise 
of  prosecutorial  discretion  to  authorize 
deactivation,  NHTSA  will  keep  records 
regarding  the  vehicles  for  which  it  has 
allowed  deactivations  and  for  which  it 
is  able  to  obtain  sufficient  information. 
NHTSA  will  be  sending  labels  to  all 
owners  for  whom  it  has  authorized 
deactivation,  and  will  enclose  a  request 
for  information  on  whether  a 
deactivation  was  performed,  whether  it 
was  a  driver  or  passenger  air  bag 
deactivation  (or  both),  and  the  vehicle 
identification  niunber  (VIN).  This  will 
enable  NHTSA  to  keep  records  on 
vehicles  for  which  the  agency  has 
approved  air  bag  deactivation.  The  VINs 
of  those  vehicles,  but  no  other 
identifying  infonnation,  will  be  made 
available  on  NHTSA's  Internet  Web  site, 
or  by  phone  to  aid  subsequent 
purchasers  in  identifying  vehicles  with 
deactivated  air  bags. 


7.  Labels 

The  agency  proposed  labeling  for  the 
same  reason  it  proposed  recordkeeping, 
i.e.,  the  difficulty  of  determining  by 
visual  inspection  whether  an  air  bag  has 
been  deactivated.  Since  the  agency  has 
decided  to  specify  retrofit  on-off 
switches  instead  of  deactivation  as  the 
means  for  turning  off  air  bags,  a  labeling 
requirement  is  unnecessary.  To  be 
eligible  for  the  exemption,  the  dealer  or 
motor  vehicle  repair  business  must 
install  a  retrofit  on-off  switch  meeting 
certain  requirements,  including  a 
requirement  for  a  telltale  light  that 
illimiinates  to  indicate  when  the  air  bag 
is  off  and  a  requirement  that  the  device 
be  operable  only  by  means  of  a  key.  The 
"on"  or  "off'  position  of  the  on-off 
switch  and/or  illumination  or  non- 
illumination  of  the  telltale  light  will  be 
readily  apparent  to  other  occupants  and 
future  owners  and  inform  them  of  the 
on  or  off  status  of  the  air  bags. 

NHTSA  intends  to  distribute  warning 
labels  to  people  who  receive 
deactivation  letters  before  retrofit  on-off 
switches  become  available  and  for 
vehicles  for  which  on-off  switches  do 
not  become  available.  The  agency  will 
also  distribute  those  labels  to  persons 
who  have  already  received  such  a  letter 
from  the  agency.  The  agency  expects 
that  those  labels  will  be  available  in  the 
near  future. 

8.  Lessees 

A  leasing  association  and  a  fleet 
managers  association  conunented  that 
the  proposal  did  not  address  how  to 
handle  special  issues  concerning 
deactivations  of  air  bags  in  leased 
vehicles.  These  associations  emphasized 
the  contractual  distinctions  between 
commercial  (corporate  fleets)  and 
consimier  (individual)  lease 
arrangements,  the  difficulty  that  a  repair 
business  would  have  in  determining 
whether  the  person  presenting  the 
leased  vehicle  for  modification  has 
authority  to  have  the  air  bag 
deactivated,  and  the  many  different  use 
scenarios  and  occupants  of  fleet 
vehicles.  One  association  stated  that  the 
corporate  employer  in  charge  of  the 
operation  of  fleet  vehicles,  whether  as 
an  owner  or  lessee,  should  be  the  sole 
party  with  authorify  to  request 
deactivation.  It  also  stated  that  a  fleet 
maintenance  facilify  should  be 
considered  a  "repair  facility."** 


**  NHTSA  assumes  that,  in  many  cases,  fleet 
maintenance  facilities  are  owned  by  the  same 
business  that  owns  the  fleet  itself.  Since  vehicle 
owners  are  not  subject  to  the  make  inoperative 
prohibition,  and  thus  can  modify  their  vehicles  as 
they  wish,  subject  to  state  and  local  law.  the 
common  ownership  of  the  facilities  and  the  fleet 
means  that  the  fleet  ownart  can  have  their 


NHTSA  appreciates  the  complexify  of 
the  issue,  and  that  it  may  be  difficult  for 
a  dealer  or  repair  business  to  determine 
whether  the  person  presenting  a  leased 
vehicle  has  authority  to  request  an  on- 
off  switch.  This  is,  in  part,  why  the 
agency  did  not  make  a  specific  proposal, 
but  instead  raised  the  issue  of  lessees 
and  asked  how  issues  relating  to  them 
should  be  addressed. 

Under  this  final  rule,  the  exemption 
from  the  make  inoperative  prohibition 
applies  to  leased  vehicles  as  well  as 
owned  vehicles.  The  request  form  has 
been  changed  accordingly. 

9.  Definition  of  Repair  Business 

The  agency  has  become  aware  that 
some  businesses  are  holding  themselves 
out  as  being  willing  and  able  to 
deactivate  a  vehicle's  air  bags.  This  is 
permissible  so  long  as  the  owner  of  the 
vehicle  has  a  letter  from  NHTSA 
authorizing  the  deactivation  of  the  air 
bags.  However,  some  businesses  have 
suggested  that  they  will  deactivate  air 
bags  even  for  people  who  do  not  have 
such  a  letter  from  NHTSA,  on  the  theory 
that  they  are  "air  bag  technicians"  (or 
perhaps  mere  "agents"  of  the  owners) 
and  not  motor  vehicle  repair  businesses. 

The  relevant  part  of  49  U.S.C. 
30122(b)  states  that  a  "manufacturer, 
distributor,  dealer,  or  motor  vehicle 
repair  business  may  not  knowingly 
make  inoperative  any  part  of  a  device  or 
element  of  design  installed  on  or  in  a 
motor  vehicle  or  motor  vehicle 
equipment  in  compliance  with  an 
applicable  motor  vehicle  safety 
standard.  •   •  •"  Air  bags  are  items  of 
safefy  equipment  installed  in 
compliance  with  applicable  motor 
vehicle  safefy  standard  No.  208,  and 
deactivating  them,  by  definition,  makes 
them  inoperative. 

The  term  motor  vehicle  repair 
business  is  defined  in  49  U.S.C. 
30122(a)  as  "a  person  holding  itself  out 
to  the  public  to  repair  for  compensation 
a  motor  vehicle  or  motor  vehicle 
equipment"  Especially  in  light  of  the 
broadly  inclusive  list  of  commercial 
entities  in  the  statutory  provision, 
NHTSA  interprets  this  term  as  including 
the  activities  of  mechanics,  technicians, 
or  any  other  individuals  or  commercial 
entities  that  knowingly  make 
modifications  to  or  perform  work  on 
safefy  equipment  for  a  fee,  if  those 
modifications  cause  the  vehicle  no 
longer  to  comply  with  applicable 
Federal  motor  vehicle  safefy  standards. 


maintenance  facilities  install  on-off  switches  or 
even  deactivate  their  air  bags  without  NHTSA 
authorization.  If  the  facilities  are  not  operated  by 
the  owners  of  the  fleet,  then  they  are  considared  to 
be  repair  businesses,  for  purposes  of  49  U.S.C 
30122(a). 
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The  agency  believes  that  Congress  was 
drawing  a  distinction  in  the  make 
inoperative  prohibition  between 
commercial  entities  that  might  work  on 
a  vehicle  and  a  vehicle  owner,  or  an 
owner's  friend  or  relative  who  might 
work  on  a  vehicle  without 
compensation. 

The  legislative  history  of  the  Motor 
Vehicle  and  Schoolbus  Safety 
Amendments  of  1974,  which  added  the 
"make  inoperative"  prohibition, 
supports  this  broad  interpretation.  The 
Conference  Report  states  that  it  "is 
intended  to  ensure  that  safety 
equipment  continues  to  benefit 
motorists  for  the  life  of  the  vehicle.  The 
protection  of  subsequent .  .  .  purchasers 
of  a  vehicle  is  thereby  assured."  H.R. 
Rep.  No.  93-1452,  93rd  Cong.,  2d  Sess. 
39  (1974).  It  would  subvert  lie  purposes 
of  Congress  in  enacting  this  prohibition 
to  read  the  statutory  term  "repair" 
literally  and  allow  a  business  to 
perform,  for  compensation,  the  very  acts 
which  the  prohibition  was  intended  to 
prohibit.  Eteactivating  an  air  bag  makes 
its  benefits  unavailable  to  subsequent 
purchasers. 

NHTSA  is  aware  that  there  is  a  court 
decision  that  addressed  the  definition  of 
"repair  business."  A  United  States 
District  Court  concluded  that  businesses 
installing  window  tint  film  were  not 
repair  businesses  because  "the  plain 
meaning  of  the  term  "repair  business" 
will  prevail.  •   *  •  The  plain  meaning 
of  the  word  'repair'  is  to  restore  to 
sound  condition  something  that  has 
been  damaged  or  broken  .  .  .  they  are  not 
in  the  business  of  restoring  or  replacing 
motor  vehicle  equipment."  United 
States  V.  Blue  Skies  Projects,  Inc.,  785  F. 
Supp.  957,  961  (M.D.  Fla.  1991). 

NHTSA  believes  this  case  was  not 
correctly  decided.  The  court  did  not 
recognize  and  give  sufficient  effect  to 
Congress's  intent,  expressed  in 
legislative  history,  that  federally- 
required  safety  equipment  should 
continue  to  ensure  safe  performance  of 
vehicle^  over  their  lifetime.  Further,  it  is 
evident  from  the  inclusion  of  repair 
businesses  among  the  listed  entities 
subject  to  the  prohibition  that  some 
repair  businesses  sometimes  do  things 
other  than  restoring  components  and 
systems  to  sound  condition.  This 
implies  a  broader  definition  of  "repair" 
thim  the  one  offered  by  the  court. 

Accordingly,  NHTSA  interprets  the 
term  "motor  vehicle  repair  business"  to 
include  mechanics,  technicians,  or  any 
other  individuals  or  comme;cial  entities 
that,  for  compensation,  add.  remove, 
replace  or  make  modificatir  ns  to  motor 
vehicles  and  motor  vehicle  equipment, 
including  safety  equipmer  t  such  as  air 
bags,  regardless  of  whether  the  vehicle 


or  component  was  previously  "broken" 
or  needed  to  be  "repaired."  The 
description  that  a  business  applies  to 
itself  is  not  controlling;  it  is  the 
business'  commercial  relationship  with 
the  public  and  the  nature  of  the 
operations  it  performs  on  motor  vehicles 
that  is  determinative.  Any  business 
currently  deactivating  air  bags  for 
customers  who  have  not  received 
authorization  from  NHTSA  is  violating 
the  law  and  subject  to  enforcement 
action  by  the  agency. 

10.  Effiective  Date 

NHTSA  proposed  an  immediate 
effective  date  in  the  January  1997 
NPRM.  As  noted  in  the  summary  of 
comments,  the  vehicle  manufacturers 
indicated  that  an  immediate  effective 
date  would  not  be  sufficient  even  for 
deactivation,  for  which  minimal  parts,  if 
any,  are  needed.  NHTSA  recognizes  that 
special  parts  are  needed  for  on-off 
switches,  and  that  their  production 
requires  additional  time.  The  industry 
has  indicated  that  the  time  necessary  to 
produce  retrofit  on-off  switches  in  large 
enough  quantity  to  meet  all  of  the 
anticipated  demand  is  4  to  6  months. 

This  period  was  calculated  from 
March  1997,  not  from  the  actual  date  of 
a  final  rule.  In  anticipation  of  retrofit 
on-off  switches  being  allowed  as  an 
alternative,  vehicle  manufacturers  began 
developing  them  in  March.  At  an  NTSB 
hearing  regarding  air  bag  safety  on 
March  17-19,  1997,  two  manufactiu^rs 
stated  that  the  time  needed  to  develop 
switches  was  dependent  on  the  volume 
needed.  Smaller  volumes  would  take 
less  time.  Although  NHTSA  has  no 
information  indicating  that  anyone 
other  than  vehicle  manufacturers  plans 
to  produce  on-off  switches,  it  notes  that 
independent  aftermarket  producers 
would  not  be  precluded  from  doing  so. 
Their  implementation  time  might  be 
different  from  that  estimated  by  the 
vehicle  manufacturers. 

NHTSA  has  decided  to  make  the 
exemption  effective  on  December  18, 
1997  and  to  set  January  19, 1998,  as  the 
date  on  which  switch  installation  may 
begin.  NHTSA  finds  good  cause  for 
making  the  exemption  effective  less 
than  30  days  after  the  publication  of  the 
final  rule.  Making  the  exemption 
effective  on  December  18  is  necessary  to 
enable  the  agency  to  begin  processing 
requests  at  an  early  enough  date  that 
owners  can  have  their  agency 
authorization  letters  in  hand  by  Japuary 
19.  In  this  way.  persons  at  risk  can  begin 
obtaining  switches  on  that  date  or  as 
soon  thereafter  as  switches  become 
available  for  the  make  and  model  of 
their  vehicle. 


A  delayed  date  for  the  beginning  of 
switch  installation  will  promote  the 
orderly  implementation  of  the 
exemption.  Based  on  the  calls  to 
NHTSA  from  consumers  regarding 
deactivation,  it  appears  likely  that  most 
owners  who  obtain  agency  authorization 
for  switches  will  go  to  dealerships  to 
obtain  their  switches.  The  date  of 
January  19,  1998,  will  allow  the 
manufacturers  time  to  complete  design 
of  on-off  switches,  start  production,  and 
begin  delivery  to  their  dealers  before 
consumers  start  expecting  their  requests 
to  be  filled.  It  will  also  allow  them  to 
develop  procedures  for  installing  on-off 
switches,  and  conduct  necesstuy 
training  for  dealer  service  technicians. 
The  date  will  also  give  the  agency  and 
many  of  the  company  and  group 
commenters  the  time  required  to 
educate  the  public  about  air  bag  benefits 
and  risks  before  the  on-off  switches 
become  available. 

Although  the  selection  of  January  19 
provides  less  time  than  the 
manufacturers  suggested  in  early  1997 
would  be  needed  to  satisfy  all 
anticipated  requests  fox  on-off  switches, 
NHTSA  believes  that  this  date  provides 
sufficient  time  for  the  manufacturers  to 
begin  to  make  retrofit  on-off  switches 
available  for  installation.  The  agency 
reiterates  that  the  4  to  6  month  estimate 
by  the  vehicle  manufacturers  was  made 
with  reference  to  March  of  this  year,  not 
the  date  of  the  issuance  of  this  rule. 
Further,  a  number  of  vehicle 
manufactiu^rs  are  already  producing 
on-off  switches  in  anticipation  of  this 
final  rule.  In  addition,  on-off  switches 
from  aftermarket  manufacturers  might 
be  available  to  satisfy  any  uirniet  orders 
for  on-off  switches. 

11.  Sunset  Date  or  Event 

The  NPRM  proposed  that  deactivation 
of  advanced  air  bags  would  not  be 
permitted  under  the  exemption.  NHTSA 
also  stated  that  it  would  consider  not 
allowing  deactivation  of  driver  air  bags 
that  had  been  depowered.  CM  and  other 
manufacturers  stated  that  NHTSA  had 
not  adequately  defined  "smart"  (i.e., 
advanced)  air  bags,  and  that  it  was 
therefore  inappropriate  to  sunset  the 
availability  of  deactivation  once 
advanced  air  bags  were  introduced.  A 
safety  group  stated  that  a  sunset  was 
appropriate  because  on-off  switches 
would  not  be  necessary  after  advanced 
air  bags  were  available. 

Although  NHTSA  continues  to 
believe,  based  on  safety  considerations, 
that  it  should  prohibit  dealers  and 
repair  businesses  from  retrofitting 
advanced  air  bag  vehicles  with  on-off 
switches,  there  is  no  inunediate  need  to 
do  so.  Widespread  installation  of 
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advanced  air  bags  is  not  expected  to 
begin  for  another  several  years.  Further, 
NHTSA  notes  that  the  existing 
definition  of  "advanced"  air  bag  does 
not  include  driver  air  bags  and  needs 
updating.  NHTSA  will  address  these 
issues  in  the  proposal  on  advanced  air 
bag  rulemaking  scheduled  to  be  issued 
this  winter  and  will  include  a  proposed 
sunset  date  for  retrofit  on-off  switches. 
As  to  permitting  on-off  switches  for 
depowered  air  bags,  NHTSA  anticipates 
that  those  air  bags  will  pose  less  of  a  risk 
of  serious  air  bag  injuries  than  current 
air  bags.  However,  the  agency  will  wait 
and  accumulate  data  on  depowered  air 
bags  before  making  a  final  decision  on 
this  issue.  The  agency  may  revisit  this 
issue  in  a  future  rulemaking  if  data 
indicate  that  on-off  switches  are  not 
appropriate  in  vehicles  with  depowered 
air  bags.  For  the  present,  the  exemption 
will  apply  to  vehicles  with  depowered 
air  bags. 

12.  On-Off  Switches  for  New  Vehicles 

Many  public  conunenters  on  the 
January  1997  deactivation  proposal 
favored  extending  the  existing  option 
for  installing  on-off  switches  in  certain 
new  vehicles  to  all  new  vehicles. 
However,  the  company  and  group 
commenters  were  overwhelmingly 
opposed  to  the  idea.  NHTSA  considered 
this  idea  and  then  rejected  it  in  its 
January  6, 1997  final  rule  regarding  on- 
off  switches  for  passenger  air  bags  in 
new  vehicles  with  no  rear  seat  or  an 
inadequate  rear  seat  for  rear-facing 
infant  seats  (62  FR  798).  The  major 
reasons  for  this  decision  were  (1) 
assertions  of  the  vehicle  manufacturers 
(at  that  time)  that  OEM  on-off  switches 
for  new  vehicles  could  not  be  developed 
quickly,  (2j  the  possibility  that 
extending  the  option  to  all  new  vehicles 
might  result  in  on-off  switches'  being 
installed  as  standard  equipment  instead 
of  being  installed  upon  special  request 
by  those  at  risk,  (3)  the  possibility  that 
universal  installation  (si  on-off  switches 
in  new  vehicles  might  do  more  harm 
than  good  (4)  the  ibwer  cost  of 
deactivation,  and  the  fact  that  the  cost 
would  be  borne  primarily  by  those  who 
actually  at  risk  and  therefore  in  need  of 
deactivation,  and  (5)  the  possibility  that 
the  effort  to  develop  on-off  switches  and 
integrate  them  into  the  design  of  new 
vehicles  might  necessitate  a  diversion  of 
manufacturer  engineering  resources 
from  development  of  advanced  air  bags. 

While  the  extension  of  the  option  for 
OEM  on-off  switches  for  new  vehicles  to 
all  air  bag  vehicles  is  outside  the  scope 
of  this  rulemaking,  that  same  issue  was 
raised  in  a  pending  petition  from  the 
National  Motorists  Association  for 
reconsideration  of  the  January  final  rule. 


NHTSA  remains  concerned  that 
extending  the  option  to  all  new  vehicles 
might  result  in  on-off  switches'  being 
installed  as  standard  equipment  in  all 
new  vehiqles,  thus  resulting  in  many 
more  vehicles  being  equipped  with  on- 
off  switches  than  will  occur  under  this 
final  rule.  The  agency  has  concluded 
that  such  widespread  installation  of  on- 
off  switches  without  regard  to  whether 
individual  consumers  are  actually  at 
risk  would  not  be  in  the  best  interests 
of  safety.  The  agency  also  remains 
concerned  that  integrating  on-off 
switches  into  new  vehicles,  which 
would  entail  redesigning  dashboards, 
will  require  more  resources  than 
retrofitting  on-off  switches  and  thus 
could  divert  resources  from  the 
development  of  advanced  air  bags.  For 
these  reasons,  NHTSA  denies  this 
petition  for  reconsideration. 

13.  Conforming  Changes  to  Occupant 
Crash  Protection  Standard 

This  final  rule  amends  Standard  No. 
208  so  that  the  Standard  refers  to  "on- 
off  switches"  instead  of  "cutoff 
svdtches."  It  also  amends  the  Standard 
to  revise  the  owner's  manual  insert  for 
passenger  air  bag  on-off  switches 
installed  in  new  vehicles.  Instead  of 
stating  that  use  of  the  switch  should  be 
limited  to  instances  in  which  the  right 
front  passenger  seating  position  is 
occupied  by  an  infant  in  a  rear-facing 
infant  seat,  the  insert  will  say  that  use 
should  be  limited  to  persons  in  one  of 
the  passenger  risk  groups  identified  in 
the  request  for  in  Appendix  B  of  Part 
595. 

K.  Implementation  of  Agency  Decision 

A.  Limited  Continued  Use  of 
Prosecutorial  Discretion  to  Authorize 
Deactivation:  Procedures  and 
Requirements 

Between  now  and  January  19,  1998, 
the  date  on  which  switch  installation 
may  begin,  NHTSA  will  continue  its 
current  practice  of  granting  requests  for 
deactivating  the  air  bags  in  all  vehicle 
makes  and  models.  This  will  be  done  on 
a  case-by-case  basis.  The  agency  will 
grant  those  requests  only  if  they  are 
based  on  the  justifications  that  are 
currently  being  accepted  under  existing 
agency  practice,  as  modified  to  reflect 
changed  circumstances  such  as  the 
issuance  of  the  report  on  medical 
conditions  warranting  turning  off  an  air 
bag.  Continuing  to  limit  deactivation  to 
requests  based  on  these  justifications  is 
appropriate,  given  the  inflexibility  and 
relative  permanency  of  deactivation. 

NHTSA  will  grant  deactivation 
requests  after  January  19, 1998,  only  for 
those  vehicle  makes  and  models  for 


which  the  vehicle  manufacturer  does 
not  make  on-off  switches  available. 
NHTSA  expects  that  vehicle 
manufactiu^rs  will  make  on-off 
switches  available  for  most  vehicle 
makes  and  models.  For  those  specific 
makes  and  models  for  which  on-off 
switches  are  available  on  January  19,  the 
agency  will  cease  granting  deactivation 
requests  as  of  that  date.  Likewise,  as  on- 
off  switches  become  available  from  the 
vehicle  manufacturer  for  a  specific  make 
and  model  after  that  date,  NHTSA  will 
cease  granting  deactivation  requests  for 
that  make  and  model.  Owners  of  that 
make  and  model  can  fill  out  an  on-off 
switch  request  form  and  send  it  to  the 
agency  for  approval.  If  an  on-off  switch 
is  also  manufactured  by  an  aftermarket 
manufacturer,  a  consumer  may  wish  to 
request  that  a  dealer  or  repair  business 
install  it.  For  vehicle  makes  and  models 
for  which  the  vehicle  manufactxirer  does 
not  make  available  an  on-off  switch,  the 
agency  will  continue  to  grant 
deactivation  requests,  even  if  an 
aftermarket  parts  manufacturer  makes 
an  on-off  switch  available  for  those 
vehicles. 

As  noted  above,  this  section  describes 
the  procedures  and  practices  that  the 
agency  will  follow  in  response  to 
changed  circumstances  such  as  the 
issuance  of  a  report  by  the  National 
Conference  on  Medical  Indications  for 
Air  Bag  Disconnection.  Those 
procedures  and  practices  differ  fix)m  the 
ones  previously  followed  regarding 
requests  based  on  medical  conditions 
since  that  report  does  not  recommend 
deactivation  for  many  of  the  medical 
conditions  for  which  deactivation 
requests  have  been  granted  in  the  past 
In  addition,  this  section  describes  the 
legal  effect  of  an  agency  letter 
authorizing  deactivation  and  describes 
the  conditions  which  motor  vehicle 
dealers  and  repair  businesses  must  meet 
in  deactivating  an  air  bag  pursuant  to 
such  a  letter. 

Summary 

If  the  owner  of  an  air  bag-equip(>ed 
vehicle  wishes  to  obtain  the  agency's 
authorization  to  have  an  air  bag 
deactivated,  based  on  one  of  the 
justifications  described  below,  the 
consumer  may  write  to  NHTSA  stating 
the  consumer's  justification  and 
requesting  authorization  for 
deactivation.  If  the  agency  determines 
that  the  justification  meets  the  criteria 
for  granting  requests,  it  sends  the 
consumer  a  letter  authorizing  a  dealer  or 
repair  business  to  deactivate  the 
consumer's  air  bag.  The  consumer 
presents  the  letter  to  a  dealer  or  repair 
business.  Since  the  letter  authorizes,  but 
cannot  require,  the  dealer  or  repair 
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business  to  perfonn  a  deactivation,  the 
dealer  or  repair  business  then  decides 
whether  to  deactivate  the  air  bag(s),  as 
authorized  in  NHTSA's  letter.  If  the 
dealer  or  repair  business  decides  to  do 
so,  it  must  meet  certain  conditions  in 
deactivating  the  air  bag. 

Vehicle  Owners 

Air  Bag  Deactivation:  Who  is  Eligible, 
and  how  is  Authorization  Obtained? 

1.  NHTSA-w  will  authorize 
deactivation  based  upon  the  following 
justifications: 

•  A  rear-focing  infant  restraint  must 
be  placed  in  front  seat  of  a  vehicle 
because  there  is  no  back  seat  in  the 
vehicle  or  the  back  seat  is  too  small  for 
the  child  restraint  (passenger  air  bag 
only). 

•  A  child  age  12  or  under  must  ride 
in  the  front  seat  because  the  child  has 
a  medical  condition  that  requires 
frequent  monitoring  in  the  front  seat. 

•  The  owner,  or  a  driver  or  passenger 
of  the  owner's  vehicle,  has  a  medical 
condition  that,  in  combination  with  an 
air  bag,  poses  a  special  risk  to  the 
person  with  the  condition,  and 

•  That  risk  outweighs  the  increased 
risk  that  the  person's  head,  neck  or 
chest  will  violently  strike  the  steering 
wheel  or  dashboard  during  a  crash  if  the 
air  bag  is  turned  off  (driver  and/or 
passenger  air  bag,  as  appropriate). 

•  Drivers  who  are  extremely  short- 
statured  (i.e.,  4  feet,  6  inches  or  less) 
(driver  air  bag  only).^ 

2.  An  ovmer  who  wants  deactivation 
for  any  of  the  above  reasons  should 
describe  the  reason  in  a  letter  and  send 
it  to:  National  Highway  Traffic  Safety 
Administration,  Attention:  Air  Bag 
Deactivation  Requests,  400  7th  St.  S.W., 
Washington,  D.C.  20590.  Deactivation  is 
not  available  for  other  reasons.  The 
request  can  also  be  faxed  to  (202)  366- 
3443. 

The  request  must  contain  the 
following: 

•  Name  and  address  of  the  vehicle 
owner. 

•  The  justification  for  the  request. 
(See  the  list  of  accepted  justifications 
above.)  The  letter  should  be  as  specific 
as  possible  about  the  justification  and 
state  whether  the  request  applies  to  the 
driver  or  passenger  air  bag,  or  both. 

•  A  description  of  the  racts  creating 
the  need  for  deactivation. 


•  Each  request  based  on  a  medical 
condition  must  be  accompanied  by  a 
statement  from  a  physician,  if  the 
condition  is  not  one  for  which  the 
National  Conference  recommended 
deactivation.^  The  physician's 
statement  must  not  only  identify  the 
particular  condition  of  the  patient,  but 
also  state  the  physician's  judgment — 

a.  That  the  condition  causes  air  bags 
to  pose  a  special  risk  to  the  person,  and 

b.  That  tne  condition  makes  the 
potential  harm  to  the  person  from 
contacting  an  air  bag  in  a  crash  greater 
than  the  potential  harm  from  turning  off 
the  air  bag  and  allowing  the  person's 
head,  neck  or  chest  to  hit  the  steering 
wheel,  dashboard  or  windshield. 
(Hitting  the  vehicle  interior  is  likely  in 

a  moderate  to  severe  crash,  even  if  the 
person  is  using  seat  belts.)  ^ 


*''nte  refereoce  to  (nraen  is  intended  to  include 
{•■MM  a*  well. 

**  As  noted  above  in  IV.  Summary  of  Comments 
on  Proposal.  UHS  conducted  a  study  in  which  it 
found  the  almost  all  women  in  a  group  of  women 
ranging  in  height  from  4  ieet  8  inches  to  5  feet  to 
2  Inchw  were  able  to  get  about  10  inches  from  their 
drivar  air  bag  in  all  test  vehicles  and  all  of  the 

'  I  achieve  that  distance  in  almoat  all  of 


*'  The  physicians  at  the  National  Conference  did 
not  recommend  turning  off  air  bags  for  pacemakers, 
supplemental  oxygen,  eyeglasses,  median 
sternotomy,  angina,  chronic  obstructive  pulmonary 
disease,  emphysema,  asthma,  breast  reconstruction, 
mastectomy,  scoliosis  (if  the  person  is  capable  of 
being  positioned  properly),  previously  back  or  neck 
suigery,  previous  facial  reconstructive  surgery  or 
facial  injury,  hyporacusis.  tinnitus,  advanced  age. 
osteogenesis  imperfecta,  osteoporosis  and  arthritis 
(if  the  person  can  sit  back  at  a  safe  distance  from 
the  air  bag),  previous  opthalmologic  surgery,  Down' 
syndrome  and  atlantoaxial  instability  (i/the  person 
can  reliably  sit  properly  aligned  in  the  front  seat). 
or  pregnancy.  However,  the  physicians  did 
recommend  turning  off  an  air  bag  if  a  safe  sitting 
distance  or  position  cannot  be  maintained  by  a 
driver  because  of  scoliosis  or  achondroplasia  or  by 
a  passenger  because  of  scoliosis  or  Down  syndrome 
and  atlantoaxial  instability.  The  physicians  also 
noted  that  a  passenger  air  bag  might  have  to  be 
turned  off  if  an  infant  or  child  has  a  medical 
condition  and  must  ride  in  front  so  that  he  or  she 
can  be  monitored.  This  report  is  summarized  more 
fully  earlier  in  this  notice.  To  obtain  a  complete 
copy  of  the  detailed  recommendations  by  the  panel, 
call  the  NHTSA  Hotline  (1-800-424-9393)  or 
download  if  from  the  NHTSA  Web  site. 

**  Physicians  considering  whether  a  person's 
medical  condition  makes  it  desirable  for  that  person 
to  turn  off  his  or  her  air  bag  should  consider  the 
report  of  the  National  Conference  and  the  following 
three  points  and  guidance. 

•  Most  medical  conditions  present  no  greater  risk 
of  air  bag  injury  for  a  parson  with  one  of  those 
conditions  than  the  risk  faced  by  the  general  public. 

•  The  risks  of  air  bag  injury  are  generally  less  and 
almoat  never  greater  than  the  risks  of  injury  bom 
striking  the  steering  wheel  or  dashboard. 

•  The  types  of  injury  sustained  by  persons  who 
strike  the  steering  wheel  or  dashboard  are  far  more 
serious  (except  in  extremely  rare  circumstances  that 
occur  only  a  few  times  a  year)  than  the  types  of 
injury  sustained  as  a  result  of  contacting  deploying 
air  bags.  Injuries  from  striking  the  steering  wheel  or 
daahboard  typically  include  brain  trauma  and 
aavH*  facial  injuries.  The  facial  injuries  can  be  very 
disfiguring  and  may  require  multiple,  complicated 
surgical  procedures. 

As  noted  above  in  the  description  of  the  report 
of  the  National  Conference,  very  few  medical 
conditions  will  cause  an  air  bag  to  create  a  special 
risk.  The  few  conditions  that  do  create  such  a  risk 
do  so  by  miking  it  necessary  for  persons  with  one 
of  those  conditions  to  sit  less  than  10  inches  btnn 
an  air  bag.  This  is  true  for  both  low  speed  crashes 
and  higher  speed  gashes.  This  guidance  is  baaed 
on  the  following  beta: 


If  the  request  concerns  a  child  that 
mutt  ride  in  the  front  seat  to  enable  the 
driver  to  monitor  the  child's  medical 
condition,  the  supporting  physician's 
statement  must  identify  the  condition 
and  state  that  frequent  monitoring  by 
the  driver  is  necessary.  NHTSA  notes 
that  the  American  Academy  of 
Pediatrics  has  stated  that  medical 
conditions  requiring  such  monitoring 
are  very  rare.  According  to  the  final 
report  of  the  National  Conference  on 
Medical  Indications  for  Air  Bag 
Disconnection:  "It  is  anticipated  that  the 
American  Academy  of  Pediatrics  will 
make  recommendations  regarding 
which  specific  conditions  warrant  close 
monitoring  while  driving"  (passenger 
air  bag  only). 

3.  Ine  agency  will  respond  in  writing, 
enclosing  a  copy  of  the  information 
brochiu^  in  Appendix  A  of  Part  595, 
labels  to  be  attached  to  the  vehicle 
interior  for  alerting  vehicle  users  about 
the  deactivated  air  bags,  and  a  form  to 
be  filled  out  and  mailed  back  to  the 
agency  regarding  the  deactivation. 
NHTSA  will  answer  the  deactivation 
requests  as  quickly  as  possible.  It 
screens  the  incoming  requests  for 
requests  involving  rear-facing  child 
restraints  (because  of  the  higher  risk 
associated  with  those  requests)  and 
processes  those  requests  first. 
Depending  on  the  voliune  of  requests 
being  received  by  the  agency,  the 
processing  usually  (x:cur8  within  several 
days.  All  other  requests  are  handled  in 
the  order  in  which  they  are  received. 
These  requests  currently  take  a  couple 
days  longer  to  answer. 

'The  central  reason  for  convening  the 
National  Conference  on  Medical 
Indications  for  Air  Bag  Disconnection 
was  that  the  belief  that  the  public  and 
many  physicians  might  benefit  from 
guidance  by  physicians  having  expertise 
relating  to  automotive  crash-induced 
trauma.  The  agency  will  attempt  to 
ensure  that  due  consideration  is  given 
the  National  Conference's  report.  If  the 
agency  receives  a  deactivation  request 
accompanied  by  a  physician's  statement 
based  on  one  of  the  medical  conditions 
for  which  the  National  Conference  did 
not  recommend  deactivation,  the  agency 
will  defer  to  the  requestor's  physician 
and  send  a  letter  to  the  requestor 
granting  his  or  her  request.  However, 
the  agency  will  also  enclose  the  report 


1.  The  force  of  a  deploying  air  bag  decreases  as 
the  air  bag  moves  away  from  the  steering  wheel  or 
dashboard,  and 

2.  An  air  bag  spreads  out  the  forces  that  a  person 
experiences  during  a  crash,  reduces  the  crash  forces 
that  seat  belts  transmit  to  particular  areas  of  the 
body,  and  decreases  the  risk  that  the  person's  head, 
neck  or  chest  (even  those  of  a  belted  person)  will 
■trika  the  steering  wheel  or  dashboard. 
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and  lu'ge  that  the  requestor  discuss  it 
with  his  or  her  physician  before  having 
any  modifications  made  to  the 
requestor's  air  bags.  NHTSA  will  also 
send  a  copy  of  the  letter  and  report 
directly  to  the  physician  to  ensure  that 
he  or  she  is  made  aware  of  the  report's 
contents. 

4.  If  a  request  has  been  granted,  the 
recipient  should  call  his  or  her  dealer  or 
a  repair  business  and  ask  if  it  will 
disconnect  the  air  bag.  If  the  dealer  or 
repair  business  says  that  it  will,  the 
recipient  should  ask  fiuther  whether  it 
is  necessary  to  bring  proof  of  owner 
status  to  the  dealer  or  repair  business. 

5.  Some  dealers  and  repair  businesses 
have  a  policy  of  not  discoimecting  air 
bags.  NHTSA  has  no  authorify  to  require 
them  to  do  so— that  is  the  dealer's  or 
business'  decision.  The  owner  may  have 
to  shop  aroimd  to  find  a  qualified 
automotive  mechanic  or  technician  who 
will  disconnect  the  air  bag. 

6.  If  there  is  a  motor  vehicle  insiuance 
premium  discount  based  on  the 
presence  of  air  bags  in  a  vehicle,  the 
premiums  may  increase  slightly  if  the 
air  bag(s)  is(are)  disconnected. 

7.  Seat  belts  should  always  be  worn, 
whether  a  person's  air  bag  is  operational 
or  deactivated.  If  a  person's  air  bag  is 
deactivated,  seat  belts  are  the  only 
available  means  of  restraint  to  reduce 
the  likelihood  that  the  person  will  hit 
the  vehicle  interior  in  a  crash.  Thus,  it 
will  be  more  important  than  ever  to  be 
properly  restrained  at  all  times. 

8.  NHTSA  strongly  urges  owners  to 
have  their  air  bag  reactivated  if  the 
condition  that  caused  the  deactivation 
ceases  to  exist,  or  if  they  sell  the 
vehicle.  If  they  do  not  reactivate  the  air 
bag  upon  sale,  they  should  inform  the 
new  owner  that  the  air  bag  has  been 
deactivated. 

9.  If  the  agency  denies  a  request,  it 
will  give  the  reason  for  the  denial.  The 
reason  may  be  that  there  was  not 
enough  explanatory  or  supporting 
information  submitted  for  NHTSA  to 
approve  the  request.  In  that  event,  the 
request  may  be  resubmitted  with  the 
necessary  information.  If  a  request  was 
denied  because  the  owner  does  not 
provide  an  accepted  justification,  the 
owner  must  wait  for  retrofit  on-off 
switches  to  become  available  for  his  or 
her  make/model  of  vehicle  in  order  to 
turn  off  the  air  bag(s).  If  the  owner  or  a 
user  of  his  or  her  vehicle  is  a  member 
of  a  risk  group,  the  owner  may  request 
an  on-off  switch  once  one  becomes 
available. 


Motor  Vehicle  Dealers  and  Repair 
Businesses 

Steps  Which  Must  Be  Taken  if  an  Air 
Bag  is  Deactivated  Pursuant  to  an 
Agency  Authorization  Letter 

1.  If  a  person  requests  deactivation  of 
an  air  bag,  the  dealer  or  repair  business 
should  determine  that  the  pereon  is  the 
owner  of  the  vehicle  and  that  the  person 
possesses  a  letter  from  the  agency 
authorizing  that  person  to  have  that  air 
bag  deactivated.  Owner  status  can 
normally  be  checked  by  looking  at  the 
vehicle  title  or  registration.  (NOTE:  A 
dealer  or  repair  business  is  prohibited 
by  statute  from  deactivating  a  vehicle's 
air  bag  unless  the  owner  has  an 
authorization  letter  from  the  agency.) 

2.  The  agency  letter  will  indicate 
which  air  bag(s)  may  be  deactivated.  If 
the  letter  authorizes  deactivation  of  the 
driver  air  bag,  the  passenger  air  bag  may 
not  be  deactivated,  and  vice  versa. 

3.  NHTSA  recommends  that  the 
dealer  or  repair  business  consult  with 
the  vehicle's  manufacturer  regarding  a 
deactivation  procedure  if  there  are  any 
doubts  about  how  to  deactivate  an  air 
bag. 

4.  An  air  bag  must  be  deactivated  in 
a  manner  such  that: 

•  It  will  not  deploy  in  a  crash;  and 

•  Reactivation  is  facilitated,  if 
possible.  This  means,  for  example, 
leaving  the  air  bag  module  in  the 
vehicle. 

5.  These  steps  may  be  supplemented 
in  any  manner,  such  as  by  keeping  a 
copy  of  the  agency  grant  letter.  Some 
dealers  and  repair  businesses  are 
requiring  owners  to  permit  them  to 
apply  warning  labels  to  the  vehicle  or 
sign  waivers  of  liabilify. 

B.  Providing  Retrofit  On-Off  Switches 
Under  the  Exemption:  Procedures  and 
Requirements 

Consiuners  can  request  the 
installation  of  an  on-off  switch  by 
completely  filling  out  the  request  form 
in  Appendix  B  of  Part  595  and  sending 
it  to  NHTSA  for  approval.  The  agency, 
will  begin  processing  request  forms  on 
December  18.  If  a  form  is  submitted 
before  that  date,  it  will  be  given  the 
same  priority  as  a  form  submitted  after 
that  date.  Accordingly,  there  will  be  no 
advantage  to  submitting  forms  early. 

When  the  agency  approves  a  request, 
it  will  send  an  authorization  letter  to  the 
vehicle  owner.  Motor  vehicle  dealers 
and  repair  business  may  begin  installing 
switches  on  January  19, 1998.  If  a  dealer 
or  repair  business  installs  an  on-off 
switch,  it  must  comply  with  the 
conditions  set  forth  in  Part  595.  Those 
conditions  include  obtaining  the 
owner's  authorization  letter  which 


includes  a  form  to  be  filled  in  by  the 
dealer  or  repair  business  and  mailed 
back  to  NHTSA. 

Vehicle  Owners 

Air  Bag  On-Off  Switches:  Who  is 
Eligible,  and  How  is  Authorization 
Requested? 

1.  Ask  a  dealer  or  vehicle  repair 
business  if  a  retrofit  on-off  switch  is 
available.  As  noted  above,  NHTSA  will 
grant  deactivation  requests  after  January 
19,  1998  for  only  those  vehicle  makes 
and  models  for  which  the  vehicle 
manufacturer  does  not  make  on-off 
switches  available.  As  on-off  switches 
become  available  from  the  vehicle 
manufacturer  for  a  specific  make  and 
model,  NHTSA  will  cease  granting 
deactivation  requests  for  that  make  and 
model.  If  an  owner  of  such  a  make  and 
model  writes  to  NHTSA  requesting 
authorization  to  have  an  air  bag 
deactivated.  NHTSA  will  deny  the 
request  and  notify  the  person  that  a 
retrofit  on-off  switch  is  available. 
Eligible  owners  of  the  make  and  model 
may  fill  out  a  request  form  and  send  it 
to  the  agency  for  approval.  If  the  agency 
approves  the  request  and  sends  an 
authorization  letter  to  the  owner,  the 
owner  may  then  give  the  letter  to  a 
dealer  or  repair  business,  and  ask  it  to 
install  the  vehicle  manufacturer's  on-off 
switch.  If  an  on-off  switch  is  also 
manufactured  by  an  aftermarket 
manufactiu^r,  a  consumer  may  wish  to 
request  that  a  dealer  or  repair  business 
install  it. 

For  vehicle  makes  and  models  for 
which  the  vehicle  nlanufacttirer  does 
not  make  available  an  on-off  switch,  the 
agency  will  continue  to  consider 
deactivation  requests,  even  if  an 
aftermarket  parts  manufacturer  makes 
an  on-off  switch  available  for  those 
vehicles.  If  an  aftermarket  parts 
manufacturer  does  make  an  on-off 
switch,  the  eligible  owner  of  such  a 
vehicle  has  the  choice  of  requesting  the 
agency  to  authorize  deactivation  or 
submitting  an  on-off  switch  request 
form  to  the  agency  for  approval.  If  the 
agency  approves  the  request  for  a 
switch,  the  owner  can  then  give  the 
agency  authorization  letter  to  a  dealer  or 
repair  business,  and  ask  it  to  install  the 
aftermarket  on-off  switch. 

2.  Determine  if  the  vehicle  owner  or 
a  user  of  the  owner's  vehicle  meets  the 
criteria  in  one  of  the  risk  groups  and  if 
obtaining  a  retrofit  on-off  switch  is 
appropriate.  The  information  brochure 
in  Appendix  A  of  Part  595  will  help  the 
owner  make  this  decision.  The  owner 
will  have  to  certify  on  the  request  form 
that  he  or  she  has  read  the  information 
brochure  and  that  he  or  she  or  a  user  of 
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the  owner's  vehicle  is  a  member  of  one 
of  the  risk  groups  listed  on  the  form. 
Separate  certifications,  one  for  a  risk 
group  related  to  the  driver  air  bag  and 
another  for  a  risk  group  related  to  the 
passenger  air  bag,  must  be  made  on  the 
form  if  the  owner  wants  an  on-off 
switch  or  switches  for  both  the  driver 
and  passenger  air  bags. 

3.  Completely  fill  out  the  request  form 
in  Appendix  B  of  Part  595.  The  agency 
cannot  approve  a  request  for  an  on-off 
switch  unless  the  form  is  completely 
filled  out  and  signed  and  dated  by  the 
OMmer. 

4.  Send  the  completed  form  to 
NHTSA. 

5.  Upon  reviewing  the  owner's  form 
and  approving  it,  NHTSA  will  send  an 
authorization  letter  to  the  owner. 

6.  Call  your  dealer  or  repair  business 
and  ask  about  the  installation  of  a 
switch  and  the  associated  costs. 

7.  Give  your  authorization  letter  to  a 
dealer  or  repair  businesses  willing  to 
install  the  switch  and  request  the 
installation  of  an  on-off  switch. 

8.  Use  the  retrofit  on-off  switch 
appropriately.  The  on-off  switch  should 
only  be  used  if  the  person  occupying  the 
seating  p>osition  is  a  member  of  one  of 
the  risk  groups  listed  in  the  information 
brochure  in  Appendix  A  of  Part  595.  At 
all  other  times,  the  air  bag  should  be  on. 

Motor  Vehicle  Dealers  and  Repair 
Businesses 

Steps  Which  Must  Be  Taken  if  an  Air 
Bag  On-Off  Switch  is  Installed  Pursuant 
to  the  Exemption  Ftom  the  Make 
Inoperative  Prohibition 

1.  Make  sure  the  vehicle  owner 
presents  an  authorization  letter  &om 
NHTSA.  The  dealer  or  repair  business 
may  also  require  the  owner  to  fill  out  a 
form  devised  by  the  dealer  or  repair 
business.  That  form  may  include  a 
waiver  of  liability. 

2.  Install  a  retrofit  on-off  switch  for 
each  air  bag  covered  by  the  agency's 
authorization. 

3.  Ensure  that  each  on-off  switch 
meets  all  of  the  following  performance 
requirements — 

a.  Be  activated  solely  by  a  key. 

b.  Cause  the  air  bag  to  remain  turned 
off  until  manually  turned  back  on  using 
a  key  and  the  on-off  switch. 

c.  Be  accompanied  by  a  telltale  light 
in  the  vehicle  interior.  The  telltale  must 
indicate  when  an  air  bag  has  been 
turned  off  and  be  visible  to  an  occupant 
of  the  driver's  seat,  in  the  case  of  a  light 
for  the  driver  air  bag,  and  to  all  front 
seat  occupants,  in  the  case  of  a  light  for 
the  passenger  air  bag. 

d.  Not  affect  the  ability  of  the  required 
air  bag  readiness  indicator  to  monitor  an 


air  bag  that  is  not  turned  off.  The 
indicator  must  show  whether  the  air  bag 
is  functioning  properly. 

e.  If  a  single  on-off  switch  is  inst&lled 
to  control  both  the  driver's  and 
passenger's  air  bag,  the  on-off  switch 
must  be  capable  of  turning  off  one  air 
bag  without  turning  off  the  other.  For  a 
single  on-off  switch  controlling  both  air 
bags,  the  telltale  light  must  indicate 
which  air  bag  is  off. 

4.  Provide  the  owner  with  an  insert 
for  the  vehicle  owner's  manual 
describing  the  operation  of  the  on-off 
switch,  listing  the  risk  groups  on  the 
request  form,  stating  that  the  on-off 
switch  should  only  be  used  to  turn  off 
an  air  bag  for  a  member  of  one  of  those 
risk  groups,  and  stating  the  vehicle 
specific  consequences  for  using  it  for 
persons  who  are  not  members  of  any  of 
those  risk  groups.  Those  consequences 
must  include  the  effect  of  any  energy 
managing  features,  e.g.,  load  limiters,  on 
seat  belt  performance.  NHTSA 
anticipates  that  the  inserts  can  be 
obtained  primarily  from  the  vehicle 
manufacturers,  although  in  some  cases, 
they  might  be  available  from 
independent  on-off  switch 
manufacturers. 

5.  Fill  in  information  about  your 
dealership  or  repair  business  and  about 
the  installation  on  the  form  included  in 
the  authorization  letter  and  return  the 
form  by  mail  to  NHTSA  within  seven 
days  of  your  installation  of  an  on-off 
switch  pursuant  to  that  letter. 

C.  Steps  to  Promote  Informed 
Decisionmaking  by  Consumers  About 
Retrofit  On-Off  Switches 

1.  Information  Brochure 

To  limit  the  obtaining  and  use  of 
retrofit  on-off  switches  to  persons  who 
may  be  at  risk  from  serious  air  bag 
injury,  the  agency  is  issuing  guidance  to 
aid  consumers  in  determining  if  they  or 
a  user  of  their  vehicle  is  in  a  risk  group 
and  in  making  informed  decisions  about 
r^uesting  and  using  retrofit  on-off 
switches.  This  guidance  is  contained  in 
the  information  brochure  in  Appendix 
A  of  Part  595.  In  response  to  public 
comments  about  the  information 
brochure  in  the  deactivation  NPRM,  the 
brochure  has  been  rewritten  in  a 
question  and  answer  format  to  be  more 
user  friendly.  The  brochure  will  be 
distributed  widely  and  made  available 
on  the  Internet.  The  electronic  version 
of  the  information  brochure  on 
NHTSA's  Web  site  will  supplemented 
by  video  clips  showing  what  happens  to 
a  belted  dummy  in  a  crash  test  when  the 
driver  air  bag  is  turned  off. 

The  information  brochure  explains 
which  consumers  may  be  at  any  risk 


from  air  bags,  and  which  are  not.  The 
brochure  identifies  the  factors  that 
create  risk  and  tells  consumers  how  to 
reduce  that  risk.  For  those  who  may  be 
at  risk,  it  stresses  how  infrequently 
people,  particularly  drivers  and  adult 
passengers,  are  fatally  injured  by  air 
bags. 

The  information  brochure  also 
emphasizes  that  on-off  switches  should 
not  be  used  to  turn  off  air  bags  for  the 
people  not  at  risk.  They  represent  the 
vast  majority  of  vehicle  occupants. 
Their  use  of  on-off  switches  to  turn  off 
air  bags  will  not  make  them  safer  in  low 
speed  crashes,  but  will  make  them  less 
safe  in  moderate  and  high  speed 
crashes. 

2.  Insert  for  Vehicle  Owner's  Manual 

To  remind  vehicle  owners  and  users 
about  the  proper  use  of  on-off  switches, 
the  agency  is  requiring  that  dealer  or 
repair  businesses  which  install  switches 
give  vehicle  owners  an  owner's  manual 
insert  describing  the  operation  of  the 
on-off  switch,  listing  the  risk  groups, 
stating  that  the  on-off  switch  should  be 
used  to  turn  off  an  air  bag  for  risk  group 
members  only,  and  stating  the  vehicle 
specific  safety  consequences  of  using 
the  on-off  switch  for  a  person  who  is  not 
in  any  risk  group.  Those  consequences 
would  include  the  effect  of  any  energy 
managing  features,  e.g.,  load  limiters,  on 
seat  belt  performance. 

3.  Physicians'  Guidance  Regarding 
Medical  Conditions  Warranting  Turning 
Off  an  Air  Bag 

As  noted  above,  a  national  conference 
of  physicians,  convened  by  George 
Washington  University  at  the  request  of 
NHTSA,  has  examined  the  medical 
conditions  that  have  been  cited  by 
vehicle  owners  as  the  basis  for 
requesting  deactivation  of  air  bags.  The 
conference  participants  recently  issued 
a  report  containing  their  assessment  of 
each  of  those  conditions  as  a 
justification  for  deactivation.  The 
agency  expects  that  publicizing  the 
report  will  reduce  some  of  the  confusion 
and  misapprehension  about  which 
medical  conditions  really  justify  air  bag 
deactivation.  NHTSA  has  briefly 
summarized  the  report  in  the 
information  brochure  and  is  placing  it 
on  the  agency's  Web  site. 

4.  Campaign  to  Increase  Use  of  Child 
Restraints  and  Seat  Belts 

NHTSA  is  also  undertaking  a 
campaign  in  conjunction  with  safety 
groups,  vehicle  manufacturers  and  state 
and  local  authorities  to  promote 
increased  use  of  all  types  of  occupants 
restraints.  NHTSA  is  urging  motorists  to 
use  child  restra^ts  and  seat  belts  and 
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place  children  in  the  back  seat, 
whenever  possible,  as  well  as  spreading 
the  word  about  the  benefits  of  air  bags 
for  most  people.  Proper  use  of  the 
restraiBt(s)  most  appropriate  to  the 
weight  and  age  of  each  child  fetally 
injured  to  date  by  air  bags  would  have 
saved  all  or  almost  all  of  them.  While 
increasing  numbers  of  parents  are 
placing  their  children  in  the  back  seat 
or  ensuring  that  they  are  properly 
secured  in  the  front  seat,  much 
consumer  education  work  remains  to  be 
done. 

Disturbingly,  most  of  the  fatally- 
injured  children  were  allowed  to  ride  in 
the  front  without  any  type  of  restraint 
whatsoever.  And,  as  of  July  15, 1997, 
five  out  of  the  last  seven  fiatally  injured 
children  aged  1  to  12  were  simply  "held 
in  place"  on  the  lap  of  a  front  seat 
passenger.  There  were  no  similar 
fatalities  before  December  1996.  It  is  not 
knowm  whether  the  sudden  appearance 
of  fatalities  luider  these  particular 
circumstances  is  mere  chance  or  a 
response  to  the  publicity  given  child  air 
bag  fatalities  last  fall.  It  is  kno%vn  that 
the  combined  effects  of  the  risk  of  an  air 
bag  to  an  unrestrained  child,  and  the 
weight  that  an  adtilt  places  on  a  child 
during  a  frontal  crash  can  make  the 
decision  to  attempt  to  hold  a  child  in 
place  a  fatal  one.  Children  should  ride 
fully  restrained,  and  in  the  back  seat 
whenever  possible. 

In  addition,  NHTSA  is  seeking  to 
increase  the  rate  of  seat  belt  use  frt>m 
the  current  68  percent  to  90  percent  by 
2005  by  promoting  the  enactment  of 
primary  seat  belt  use  laws  and  high- 
visibility  enforcement  of  use  laws.  Such 
an  increase  could  save  an  estimated 
additional  5,000  lives  each  year.  Since 
most  persons  fatally  injured  by  air  bags 
have  been  unbelted,  this  increase  would 
also  provide  an  additional  way  of 
preventing  air  bag  fatalities.  This 
provides  an  additional  reason  why  on- 
off  switches  should  only  be  used  when 
a  person  in  one  of  the  identified  risk 
groups  is  in  the  seat. 

X.  Net  Safety  Effects  and  Costs  of  On- 
Off  Switches 

A.  Effect  of  Turning  Off  Air  Bags  on  the 
Performance  of  Some  Seat  Belts- 

A  number  of  industry  commenters 
stated  that  deactivating  air  bags  could 
result  in  substandard  performance  of  the 
seat  belts.  Senator  John  McCain  also 
sent  NHTSA  a  letter  requesting  that  the 
agency  investigate  this  possibility. 

A  good  general  introduction  to  this 
issue  appeared  in  an  article  on  March  31 
in  the  Kansas  City  Star: 

The  seat  belts  on  some  newer  cars  were 
designed  to  work  with  their  air  bags. 


automakers  say.  Alone,  they  will  not  protect 
a  person  in  a  serious  crash  as  well  as  an 
older-style  belt. 

The  newer  belts  allow  a  parson  to  travel 
forward  a  few  more  inches  than  older  belts, 
and  when  used  in  conjunction  with  air  bags 
have  some  advantages,  experts  say.  If  the  air 
bag  is  removed,  however,  the  person  hces  a 
greater  risk  of  head  or  chest  injuries  from 
hitting  the  steering  wheel  or  dashboard. 

In  minor  or  moderately  severe  crashes,  the 
redesign  of  the  belt  won't  make  a  difference, 
auto  and  safety  officials  say.  But  in  severe 
crashes,  a  person  is  more  likely  to  travel 
forward  far  enough  to  hit  the  dashboard  or 
steering  wheel,  sustaining  head  and  chest 
injuries,  they  say. 

When  used  with  an  air  bag  as  designed,  the 
newer  belt  has  some  definite  advantages  over 
the  traditional  one 

Because  it  is  looser,  it  is  less  likely  to  break 
a  rib  or  collarbone  in  a  severe  crash.  •   •   * 
That  is  particularly  of  concern  for  elderly 
people. 

In  older  cars  without  air  bags,  the  work  of 
restraining  an  occupant  falls  solely  on  the 
belt*  •  • 

The  newer  belt  can  ■  *  *  give  %vay  a  little 
bit  so  that  the  air  liag  takes  up  some  of  the 
force  of  the  crash  and  spreads  it  out  over  a 
broader  section  of  your  body  *  *  •  The 
result:  fiswer  belt  injuries. 

Seat  belts  are  required  to  meet 
minimum  performance  requirements  in 
Standard  No.  209.  "Seat  belt 
assemblies,"  and  seat  belt  anchorages  in 
vehicles  are  required  to  meet  minimum 
performance  requirements  in  Standard 
No.  210,  "Seat  belt  anchorages." 
However,  dynamically  tested  belts 
(automatic  belts  or  manual  belts  with  air 
bags)  do  not  have  to  meet  the 
requirement  of  Standard  No.  209  that 
places  a  maximum  of  30  percent  on  the 
amount  of  permitted  webbing 
elongation.  In  addition,  the  anchorages 
for  d3aiamically  tested  belts  do  not  have 
to  meet  the  anchorage  location 
requirements  of  Standard  No.  210. 
These  requirements  are  not  necessary 
for  belts  which  are  dynamically-tested, 
because  the  dynamic  test  ensures  that 
the  system  works  to  protect  the 
occupant  fit>m  th  o  type  of  injuries  these 
requirements  are  designed  to  prevent. 
The  elongation  requirements  also  do  not 
apply  to  belts  that  are  equipped  with 
"load  limiters"  and  that  are  installed  at 
a  seating  position  with  an  air  bag.  A 
load  limiter  is  a  component  of  a  seat  belt 
system  used  to  limit  the  levels  of  forces 
transferred  to  an  occupant  restrained  by 
the  belt  during  a  crash.  In  very  severe 
crashes,  the  forces  in  the  seat  belt 
system  may  rise  above  levels  considered 
safe.  If  a  belt  system  has  a  load  limiter, 
parts  in  the  system  deform  so  that  the 
belt  forces  transferred  to  the  occupant 
do  not  rise  above  a  predetermined 
maximum  level.  There  are  different 
designs  of  load  limiters,  ranging  frtim 


simple  folds  stitched  into  the  seat  belt 
webbing  that  are  designed  to  tear  under 
a  certain  load,  to  more  complex 
mechanical  systems,  some  of  which 
iplay  out  a  smiall  amoimt  of  additional 
webbing  at  incremental  increases  in 
load  levels.  The  exclusion  from  the 
elongation  requirements  does  not 
imnecessarily  prevent  manufacturers 
from  using  a  design  for  these  devices 
that  operates  by  affecting  the  length  of 
the  webbing. 

The  exclusion  bom  the  elongation 
requirement  is  not  likely  to  significantly 
affect  the  safety  of  the  belt  system. 
Although  manufacturers  may  have 
designed  belt  systems  in  some  air  bag 
equipped  vehicles  with  more  "give" 
than  those  in  non-air  bag  equipped 
vehicles,  a  1991  NHTSA  study  showed 
that  webbing  in  vehicles  with  air  bags 
far  exceeded  Standard  No.  209's 
requirements  despite  the  exclusion  from 
the  elongation  requirement.  The  study 
showed  that  maximum  elongation, 
when  tested  according  to  the 
requirements  of  Standard  No.  209,  was 
15  percent  or  less,  or  about  half  the 
permitted  amount  of  elongation. 
NHTSA  updated  this  study  and  again 
foimd  that  the  maximum  elongation  was 
15  percent  or  less. 

Some  manufacturers  have, 
appropriately,  been  using  the  flexibility 
in  Standard  No.  209  to  optimize  their 
belt  systems  to  work  with  air  bags. 
Additional  webbing  elongation  and  load 
limiters  would  not  normally  be  a 
problem  in  an  air  bag  equipped  vehicle, 
because  the  air  bag  would  limit 
occupant  excursion.  This  additional 
"give"  in  the  seat  belts  is  normally 
beneficial  because  it  prevents  the  belt 
from  causing  injuries.  However,  some 
load  limiters,  those  releasing  a  relatively 
large  amount  of  additional  webbing, 
could  result  in  additional  deaths  and 
injuries  if  the  air  bags  are  turned  off. 
Unfortunately,  if  the  air  bag  cannot 
function  because  it  has  been  tiuned  off, 
the  "give"  in  these  seat  belts  would 
increase  the  chance  that  occupants 
would  hit  their  heads  and  upper  bodies 
more  easily  on  the  steering  wheel,  the 
A-pillar,  the  windshield,  or  other  hard 
parts  of  the  vehicle  interior,  and  suffer 
serious  injury.  In  some  cases,  the  only 
way  to  solve  this  problem  might  be  by 
replacing  the  entire  belt  assembly. 

Another  type  of  safety  device  mat 
could  be  affected  by  turning  off  the  air 
bags  is  a  seat  belt  pretensioner.  These 
devices  retract  the  seat  belt  webbing  to 
remove  slack  almost  instantly  in  a  crash, 
thus  enhancing  the  effectiveness  of  the 
seat  belts  by  reducing  the  distance  that 
the  occupant  might  otherwise  travel 
forward.  Pretensioners  are  not  powerful 
enough  to  pull  the  occupant  back  into 
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the  vehicle  seat;  they  merely  remove 
slack.  Some  seat  belt  pretensioners  are 
triggered  by  the  same  sensor  that 
actuates  the  air  bag,  and  may  be  wired 
into  the  same  circuit  as  the  air  bag. 
Therefore,  unless  on-off  switches  are 
designed  correctly,  turning  off  the  air 
bag  may  also  disable  the  seat  belt 
pretensioners.  Pretensioners  are  not 
required  by  NHTSA  standards,  but  are 
an  improvement  added  at  the 
manufacturer's  option.  NHTSA  is  not 
aware  of  any  belt  systems  with 
pretensioners  that  allow  more  slack  to 
be  introduced  than  is  allowed  by 
systems  without  pretensioners. 
However,  the  system  is  likely  to  be  more 
effective  if  the  pretensioner  is  not 
disconnected  as  a  result  of  the 
installation  and  use  of  an  on-off  switch. 
To  NHTSA's  knowledge,  all  air  bags  in 
vehicles  with  pretensioners  can  be 
turned  off  without  disabling  the 
pretensioners. 

The  exclusion  of  air  bag  equipped 
vehicles  from  the  requirements  in 
Standard  No.  210  may  have  also  been 
used  by  manufacturers  to  optimize  their 
seat  belt  anchorage  locations  for  seat 
belts  used  in  conjunction  with  air  bags. 
The  agency  cannot  quantify  or  even 
estimate  the  extent  to  which  vehicle 
manufacturers  have  availed  themselves 
of  this  opportunity.  NHTSA's  anchorage 
location  requirements  are  intended  to 
reduce  the  likelihood  that  occupants 
would  "submarine."  i.e.,  slide  forward 
under  the  lap  belt.  Submarining  would 
cause  the  seat  belt  loads  to  be 
transferred  to  an  occupant  up  on  the  soft 
tissue  of  the  abdomen  instead  of  down 
on  the  pelvic  bones,  thereby  increasing 
the  likelihood  of  abdominal  injury.  The 
static  test  in  Standard  No.  210  is 
intended  as  a  substitute  for  a  dynamic 
test  where  the  interaction  between  the 
occupant  and  the  lap  belt  can  be 
observed.  Since  manual  belts  used  with 
air  bags  do  not  have  to  meet  Standard 
No.  210's  anchorage  location 
requirements,  manufactiirers  may  have 
located  the  anchorage  locations  to 
optimize  the  interaction  between  the 
belt  and  the  air  bag  in  controlling  the 
forward  motion  of  the  occupant.  With 
the  air  bag  turned  off,  the  system  as  a 
whole  will  not  operate  as  designed,  and 
the  chance  of  abdominal  injuries  could 
be  increased. 

A  minority  of  vehicles  have  load 
limiters  or  seat  belt  pretensioners.  Using 
information  provided  by  manufacturers 
on  the  design  of  1997  model  year 
vehicles  and  sales  numbers  of  1996 
vehicles,  NHTSA  estimates  that  vehicles 
with  pretensioners  will  comprise  only  5 
percent  of  1997  vehicle  sales.  Using  the 
same  information,  NHTSA  estimatm 
that  vehicles  with  load  limiters 


comprise  about  22  percent  of  1997 
model  year  sales.  Very  few  models  have 
both  load  limiters  and  pretensioners. 
Since  the  number  of  vehicles  with  these 
features  has  been  increasing  in  recent 
years,  the  actual  percentage  of  models 
with  these  features  in  the  entire  on-road 
vehicle  fleet  is  lower  than  the 
percentage  in  1997  model  vehicles. 
Nonetheless,  NHTSA  expects  vehicle 
manufacturers,  dealers  and  repair 
businesses  will  take  appropriate  steps  to 
inform  consumers  whether  their  vehicle 
is  equipped  with  one  of  these  devices 
and  to  advise  them  whether  any 
modifications  to  the  vehicle  belt  system 
should  be  made.  The  agency's 
information  brochure  advises  vehicle 
owners  to  ask  the  manufacturer  of  their 
vehicle  about  this  issue. 

NHTSA  agrees  with  the  industry 
commenters  that  turning  off  the  air  bag 
could  resiilt  in  a  seat  belt  system  with 
less  than  optimal  performance.  Modem 
vehicle  restraint  systems  are  highly 
complex  and  integrated,  with  the  seat 
belt  and  air  bag  components  often 
designed  to  work  together.  The  seat  belt 
systems  may  not  be  designed  to  work 
alone.  Taking  out  one  component  of  the 
integrated  system  could  result  in 
reductions  in  performance.  Because 
many  of  the  fixtures  identified  by 
NHTSA  are  designed  to  operate  only 
when  high  loads  are  placed  on  the  belt 
system,  the  presence  of  these  features 
will  be  of  no  consequence  in  low 
severity  crashes  in  which  the  air  bag  has 
been  turned  off,  especially  when  a 
small/light  weight  person  is  using  the 
belt.  However,  those  features  will  be 
consequential  in  a  more  severe  crash.  In 
such  a  crash,  the  belts  will  not  provide 
their  full  benefits  for  a  vehicle  occupant 
if  that  person's  air  bag  is  turned  off. 

B.  Net  Safety  Effects  and  Costs 

People  not  in  any  of  the  four  risk 
groups  specified  in  this  final  rule  will 
be  worse  off  if  they  turn  off  their  air  bag. 
These  people  include  the  vast  majority 
of  teenagers  and  adults,  including  older 
drivers.  By  turning  off  their  air  bags, 
they  will  increase  their  chance  of  death 
or  serious  injury  in  moderate  to  serious 
crashes.  Even  belted  occupants  and  the 
vast  majority  of  short  occupants  will 
increase  their  risk  of  serious  or  fatal 
head,  neck  or  chest  injury  if  they  turn 
off  their  air  bags. 

The  net  safety  effects  of  retrofit  on-off 
switch  use  will  depend  in  part  upon 
what  proportion  of  the  switch  users  are 
people  at  risk.  Among  persons  in  risk 
groups,  the  net  safety  effect  of  use  of  the 
on-off  switch  will  depend  on  the 
whether  that  group  is,  on  balance, 
benefited  or  harmed  by  air  bags.  For  a 
group,  hke  infants,  which  has  had 


members  fatally  injured,  but  not  saved, 
by  air  bags,  use  of  the  on-off  switch  to 
turn  off  passenger  air  bags  will  produce 
a  net  positive  safety  effect  for  the  group. 
However,  for  other  groups,  use  of  the 
on-off  switch  to  turn  off  driver  air  bags 
could  have  a  net  negative  safety  effect 
for  the  group. 

Survey  data  provided  by  commenters 
suggest  that  many  more  people  want  on- 
off  switches  than  could  possibly  benefit 
&om  them.  As  suggested  above,  the 
agency  believes  that  this  is  because 
people  tend  to  hear  more  about,  and  be 
more  reactive  to,  the  small  number  of 
fatalities  from  air  bags  than  the  large 
number  of  lives  saved  by  air  bags.  The 
January  1997  siuvey  provided  by  IIHS 
suggested  that  30  p>ercent  of  respondents 
were  generally  interested  in  on-off 
switches  for  the  driver  air  bag,  and  67 
percent  in  on-off  switches  for  the 
passenger  air  bag.  Several  commenters 
suggested  that  widespread  availability 
of  on-off  switches  would  raise  the 
possibility  of  what  they  termed 
"misuse,"  i.e.,  use  of  on-off  switches  by 
persons  who  are  not  at  risk  and  who  are 
clearly  better  off  with  their  air  bag  left 
on.  If  this  were  to  occur,  it  could  result 
in  a  negative  effect  on  safety.  However, 
to  the  extent  that  the  reported  interest 
in  on-off  switches  simply  reflected  a 
desire  to  make  it  possible  to  turn  off  an 
air  bag  should  a  person  at  risk  ever  be 
carried,  then  the  likelihood  of  use  by 
persons  not  at  risk  would  be  smaller. 

As  previously  noted,  the  more  recent 
IIHS  survey,  conducted  in  August, 
indicates  that  the  general  interest  in  on- 
off  switches  for  passenger  air  bags  has 
declined  considerably  since  January. 
According  to  the  new  survey,  26  percent 
of  respondents  expressed  a  general 
interest  in  passenger  air  bag  switches. 
General  interest  in  driver  air  bag  on-off 
switches  was  essentially  unchanged, 
with  27  percent  of  respondents 
expressing  an  interest  in  those  switches. 
The  new  survey  also  showed  that 
interest  in  on-off  switches  declined  after 
the  respondents  were  informed  about 
matters  such  as  air  bag  benefits,  steps 
for  reducing  risk  and  the  cost  of 
switches.  The  figure  for  passenger  air 
bags  dropped  bora  26  percent  to  16 
percent  ^d  the  figure  for  driver  air  bags 
dropped  from  27  percent  to  12  percent. 

To  minimize  the  possibility  of  adverse 
safety  consequences,  persons  who  wish 
to  apply  for  retrofit  on-off  switches  must 
certify  that  they  have  read  a  NHTSA 
information  brochure  that  explains  the 
benefits  and  risks  related  to  air  bags  to 
ensure  that  they  make  informed 
decisions  both  with  respect  to  obtaining, 
and  then  using,  an  on-off  switch.  The 
brochure  identifies  which  groups  may 
be  at  risk,  and  which  are  not.  Mote 
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important,  persons  interested  in  on-off 
switches  must  certify  that  they  or  a  user 
of  the  seating  position  in  question  meets 
the  criteria  for  one  of  the  relevant  risk 
groups.  Limiting  eligibility  for  on-off 
switches  to  vehicle  owners  who  are  able 
to  certify  risk  group  membership  should 
minimize  the  possibility  that  persons 
not  in  a  risk  group  will  have  an 
opportunity  to  use  a  on-off  switch  to 
turn  off  their  air  bag  and  reduce  the 
possibility  that  the  switch  will  be  used 
improperly.  Finally,  owners  must 
submit  their  request  to  the  agency  for 
approval. 

Given  the  large  numbers  of  lives- 
currently  being  saved  by  air  bags  and 
the  very  small  chance  of  a  fatality  due 
to  an  air  bag,  and  notwithstanding  the 
limitation  on  eligibilify  for  a  on-off 
switch,  NHTSA  recognizes  the 
possibility  that  authorizing  the 
installation  of  retrofit  on-off  switches 
could  result  in  a  net  loss  of  life.  The 
agency  has  analyzed  these  adverse 
effects  in  its  Final  Regulatory  Evaluation 
(see  summary  below).  NHTSA  notes  that 
to  the  extent  such  a  loss  occxus,  it 
would  be  the  unfortunate  result  of 
several  readily  avoidable  events:  the 
incorrect  certification  of  risk  group 
membership,  the  use  of  on-off  switches 
by  persons  who  are  not  members  of  risk 
groups,  and  the  failure  to  use  seat  belts 
and/or  child  restraints  properly  and  to 
take  other  readily  available 
precautionary  measures. 

NHTSA  is  issuing  this  final  rule, 
notwithstanding  its  potential  to  reduce 
the  number  of  lives  saved  by  air  bags, 
because  the  agency  believes  that  it  muBt 
consider  both  the  short-run  and  long- 
run  implications  of  this  rulemaking  on 
safety.  Ultimately,  the  continued 
availability  and  use  of  any  safety  device, 
whether  provided  voluntarily  by 
manufacturers  or  pursuant  to  a 
regulation,  is  dependent  on  public 
acceptability.  The  agency  believes  that 
air  bags  which  fatally  injure  occupants, 
particularly  children  in  low  speed 
crashes,  weaken  the  acceptability  of  air 
bags,  despite  their  overall  net  safety 
benefits.  Accordingly,  to  help  ensure 
that  air  bags  remain  acceptable  to  the 
public  and  ultimately  achieve  their  fuU 
potential  in  the  future  (as  advanced  air 
bags  are  developed  and  introduced),  the 
agency  believes  it  is  reasoaable  ^m1 
ap|Mt>pria(e  to  give  persons  is  risk 
groups  the  opportimity  to  obtaia  aBd 
use  an  on-off  switch,  upon  the  making 
ef  the  requisite  certifications  on  the 
agency  request  fom  and  obtaining 
agency  approval  for  each  request. 

The  peteatial  savings  and  savings 
fnegoDe  are  described  in  the  execotive 
summary  ef  the  Final  Regulatory 


Evaluation  (FRE).  The  following 
discussion  is  based  on  that  summary.*^ 

The  Final  Regulatory  Evaluation 
analyzes  the  potential  impact  of 
allowing  motor  vehicle  dealers  and 
repair  businesses  to  install  air  bag  on-off 
switches  in  vehicles.  This  option  is 
being  considered  in  response  to 
concerns  that  current  air  bags  may 
injure  or  kill  some  occupantis  in  low 
speed  crashes. 

Data  indicate  that  only  a  small  portion 
of  vehicle  occupants  are  actually  at  risk 
of  fatal  harm  from  air  bags,  and  that 
these  occupants  tend  to  fall  into  well- 
defined  groups.  Because  both  the  actual 
risk  and  the  public's  perception  of  this 
risk  are  quite  different  for  drivers  and 
passengers,  this  analysis  addresses  each 
occupant  position  separately. 

On-off  switches  will  not  be  necessary 
after  advanced  air  bags  become 
available.  Vehicle  manufacturers  are 
expected  to  install  some  kind  of 
advanced  air  bags  throughout  their  fleet 
by  the  year  2002.  An  analysis  was 
therefore  performed  of  the  impacts  that 
might  occur  during  the  1998-2001 
period,  when  an  average  of  45  percent 
of  the  on-road  vehicle  fleet  will  have 
driver  air  bags,  and  32  percent  will  have 
passenger  air  bags.  Safety  impacts  will 
continue  to  occur  over  the  remaining 
life  of  these  pre-2002  model  year  fleets, 
but  at  a  declining  rate  as  more  vehicles 
are  retired  from  the  fleet  without  being 
replaced  by  on-off-switch-equipped 
vehicles.  For  the  purposes  of  isolating 
and  analyzing  the  impacts  of  this 
rulemaking,  it  is  assumed  that  there  is 
no  change  in  air  bag  design,  i.e.,  the 
potential  impact  of  depowering  or  other 
design  changes  are  not  included.  It  is 
also  assumed  that  there  is  no  change  in 
driver/passenger  behavior,  belt  use, 
child  restraint  use,  or  the  percent  of 
children  sitting  in  the  front  seat.  Since 
the  agency  has  significant  education  and 
labeling  efforts  underway,  and  the 
manufacturers  are  constantly  improving 
air  bags,  the  population  which  could  be 
positively  affected  by  retrofit  cm-off 
switches  is  actually  smaller  than  that 
as8umed.for  the  purpose  of  this 
analysis.  The  results  of  this  analysis  are 
as  follows: 

Drivers 

ff  on-off  switches  are  installed  and 
used  by  all  drivers  actually  at  risk,  the 
switches  could  prevent  45  fatalities 
during  the  1998-2001  period,  an 


average  of  11  each  year.  For  every  one 
percent  of  those  not  in  a  risk  group  who 
always  use  on-off  switches  to  turn  off 
the  driver  air  bag,  the  number  of  drivers 
saved  by  air  bags  would  be  reduced  by 
42  for  that  period,  an  average  of  11 
drivers  each  year.  Nonfatal  injuries 
impact  a  broad  range  of  occupants  for 
wUch  particular  risk  groups  caimot  be 
properly  identified.'*'  For  each  one 
percent  of  drivers  always  use  on-off 
switches  to  txim  off  the  driver  air  bag, 
a  net  increase  of  490  moderate  to  critical 
injuries  would  occur  during  1998-2001 
(123  annually).)' 

Passengers 

Passenger  impacts  vary  dramatically 
by  age  group.  If  on-off  switches  are 
always  used  for  all  child  passengers 
(ages  0-12),  they  could  prevent  177 
deaths  over  the  1998-2001  period,  an 
average  of  44  deaths  annually.  The  vast 
majority  of  these  benefits  would  come 
from  in&nts  and  from  children  1-12 
years  old  who  ride  completely  unbelted, 
remove  their  shoulder  belt,  lean  forward 
or  otherwise  place  themselves  at  risk. 
The  net  impact  of  on-off  switches  on 
non&tal  injuries  is  imcertain,  but  the 
agency  believes  that  on-off  switches 
would  provide  a  net  benefit  to  children. 

The  agency  caimot  identify  the 
teenage  and  adult  at-risk  group,  with  the 
exception  of  a  minimal  number  of 
medical  cases.  The  agency  advises  all 
these  passengers  above  12  years  of  age 
to  leave  air  bags  on.  For  every  one 
percent  of  teenage  and  adult  passengers 
who  always  utilize  on-off  switches  to 
turn  off  their  air  bag,  9  additional 
fatalities  and  93  additional  moderate  to 
critical  injuries  would  occur,  an  average 
of  2  more  fatalities  and  23  more  injuries 
annually. 

Costs 

NHTSA  estimates  that  an  on-off 
switch  for  one  seating  position  would 
cost  between  $38  and  $63  and  that  the 
cost  for  an  on-off  switch  to  control  both 
the  driver  and  right  front  passenger  air 
bags  would  cost  between  $51  and  $76 
(1996  dollars)  to  install  on  aftermarket 
vehicles.  These  costs  would  be 
voluntary  and  incurred  at  the  initiative 
of  the  vehicle  owner.  Ford  was  the  only 
commenter  on  costs.  Ford  estimated  the 
cost  of  installing  an  aftermarket  oa-oif 
switch  tlMit  controls  both  tbe  driver  and 


«*'nie  agency  notes  that  nHS  and  BMW  raised  tlie 
possilrility  io  tkeir  conMaents  that  use  of  oe-off 
switches  could  lead  te  increased  occupancy  of  the 
front  seat,  especially  by  children,  and  thus  to 
iBcraaaed  injurias  and  iaUtities.  The  extent  la 
«rkich  this  phanoraenon  might  occur,  if  at  all,  ia 
•focMialive  and  thanatere  not  quantifiaMa. 


^  Some  nonfatal  injuries  are  unrelated  to  the 
{actors  (sitting  distance  from  air  bag  and  medical 
conditions)  which  define  the  driver  risk  px>ups.  For 
example,  since  all  drivers  must  bold  the  steering 
wheel,  they  are  aU  suhjacl  to  ana  iajuriaa  without 
regard  to  those  factors. 

"  This  potential  increase  apptiea  to  aH  driven, 
■ol  jiwt  dioaa  i>  a  riak  grotty. 
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right  front  passenger  air  bag  to  be  $95 
to  $124. 

NHTSA  notes  that  one  commenter, 
MBS,  submitted  an  analysis  suggesting 
that  a  final  rule  would  result  in  a  large 
annual  number  of  additional  deaths  by 
the  year  2000.  After  reviewing  MBS' 
analysis,  the  agency  concludes  that  it 
rests  on  a  number  of  incorrect 
assumptions  about  key  matters  and 
consequently  caimot  reliably  assess  the 
impacts  of  this  final  rule.  First,  MBS' 
analysis  assumes  the  final  rule  would 
authorize  deactivation,  which  is 
permanent  and  eliminates  air  bag 
protection  for  ail  vehicle  users,  instead 
of  on-off  switches.  As  noted  above,  on- 
off  switches  make  it  possible  to  leave  air 
bags  on  except  when  a  person  at  risk  is 
riding  in  the  vehicle.  Second,  MBS' 
analysis  assumes  that  anyone  may  have 
their  air  bag  turned  off,  based  on 
informed  decisionmaking  alone.  In  fact, 
the  final  rule  is  based  on  informed 
decisionmaking,  certification  of  risk 
group  membership,  and  agency 
approval  of  each  request.  As  a  result,  the 
final  rule  will  reduce  inappropriate 
requests  for  on-off  switches.  i.e.,  those 
requests  based  on  reasons  other  than 
safety  risk.  Third,  MBS'  analysis  relies 
on  highly  speculative  assumptions 
about  the  percentage  of  respondents  to 
telephone  surveys  (the  January  IIHS 
survey  and  a  later  survey  by  Ford)  who 
will  actually  go  to  their  dealers  or  repair 
business  and  purchase  an  on-off  switch. 
Given  the  shortcomings  of  those  early 
surveys,  which  are  detailed  above,  they 
do  not  provide  a  reliable  basis  for 
estimating  the  level  of  interest  in  on-o£f 
switches.  Although  the  more  recent 
(August)  survey  by  ITHS  avoided  those 
shortcomings  and  demonstrated  the 
potential  for  education  to  reduce 
interest  in  on-off  switches,  that  survey 
too  does  not  provide  a  basis  for  reliably 
estimating  the  number  of  people  who 
will  obtain  on-off  switches  under  this 
final  rule.  Even  though  the  new  survey 
introduced  key  information  about  cost 
and  safety,  it  did  so  only  to  the  very 
limited  extent  that  it  was  reasonable  and 
practicable  to  do  so  in  the  context  of  a 
brief  survey.  Only  the  barest  of  facts 
were  given  to  the  respondents.  Further, 
since  IIHS  was  conducting  an  opinion 
survey,  not  a  public  education 
campaign,  its  efforts  to  educate 
respondents  about  who  is  at  risk  from 
air  bags  was  very  cursory.  The  public 
education  campaign  planned  by  the 
agency  and  other  interested  parties  will 
provide  the  public  with  a  much  fuller 
description  of  the  facts  and  present 
those  facts  in  the  context  of  persuasive 
explanatory  discussions  and  graphics. 
Third,  instead  of  using  data  representing 


the  passenger  vehicle  fleet  in  2000,  MBS 
incorrectly  used  NHTSA  data 
representing  a  later  fleet  fully  equipped 
with  driver  and  passenger  air  bags.  By 
contrast,  only  47  percent  of  the  vehicles 
in  the  2000  fleet  will  have  driver  air 
bags  and  35  percent  will  have  passenger 
air  bag9-  The  effect  of  this  error  was  to 
magnify  greatly  MBS's  estimate  of  the 
effects  of  a  final  rule. 

XI.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemakkig  document 
was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
E.O.  12866,  "Regulatory  Planning  and 
Review."  This  rule  is  not  economically 
significant  under  E.O.  12866.  However, 
the  action  has  been  determined  to  be 
"significant"  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  because  of  the  degree  of 
public  interest  in  this  subject.  This  rule 
is  not  a  major  rule  under  Chapter  8  of 
Title  5,  U.S.  Code. 

Further,  the  agency  does  not  believe 
that  the  annual  net  economic  impacts  of 
the  actions  taken  under  this  rule  will 
exceed  $100  million  per  year.  This  final 
rule  does  not  require  a  motor  vehicle 
manufacturer,  dealer  or  repair  business 
to  take  any  action  or  bear  any  costs 
except  in  instances  in  which  a  dealer  or 
repair  business  agrees  to  install  an  on- 
off  switch  for  an  air  bag.  For  consumers, 
the  purchasing  and  installation  of  on-off 
switches  is  permissive,  not  prescriptive. 
Accordingly,  universal  use  of  on-off 
switches  by  risk  group  members  is 
unlikely.  As  noted  below,  the  agency 
estimates  that  the  percentage  of  vehicle 
owners  who  will  ultimately  choose  to 
seek  and  use  on-off  switches  is 
relatively  low.  Further,  while  NHTSA 
has  specified  foiu*  risk  groups  and  made 
them  eligible  for  on-off  switches,  the 
agency  is  affirmatively  recommending 
only  that  two  of  the  four  specified  risk 
groups  obtain  on-off  switches.  As  a 
result,  the  agency  does  not  believe  this 
rule  will  yield  benefits  whose  value 
exceeds  $100  million  in  any  one  year. 

When  an  eligible  consumer  obtains 
the  agency's  authorization  for  the 
installation  of  a  retrofit  on-off  switch 
and  a  dealer  or  repair  business  agrees  to 
install  the  switch,  there  will  be  costs 
associated  with  that  action.  The  agency 
estimates  that  installation  of  an  on-off 
switch  would  typically  require  less  than 
one  hour  of  shop  time,  at  the  average 
national  labor  rate  of  up  to  $50  per  hour. 


NHTSA  estimates  the  cost  of  providing 
an  on-off  switch  for  the  passenger  air 
bag  is  $38  to  $63  and  the  cost  of 
providing  an  on-off  switch  for  both 
driver  and  passenger  air  bag  is  $51  to 
$76.  Ford  estimated  the  cost  of 
installing  an  aftermarket  on-off  SMritch 
that  controls  both  the  driver  and 
passenger  air  bag  to  be  $95  to  $124. 

At  this  time,  any  estimate  of  the 
number  of  vehicle  owners  who  will 
actually  fill  out  request  forms,  obtain 
agency  authorization  and  pay  for  retrofit 
on-off  switches  is  necessarily  subject  to 
substantial  uncertainty.  The  agency's 
experience  with  requests  for 
deactivation  suggests  c  figure  that  is 
much  lower  than  the  estimates  offered 
by  some  commenters  based  on  public 
opiiuon  surveys.  The  agency  believes 
that  actual  experience  provides  a 
sounder  basis  for  making  an  estimate. 
Based  on  the  volume  of  deactivation 
requests,^^  the  greater  public  interest  in 
on-off  switches  than  in  deactivation,  the 
burst  of  publicity  likely  to  surround  the 
issuance  of  the  final  rule,  and  the  time 
needed  for  the  public  education 
campaign  to  take  full  effect,  NHTSA 
estimates  that  at  least  100,000  request 
forms  will  be  submitted  to  the  agency  in 
the  first  year  after  the  issuance  of  this 
final  rule,  and  that  the  aimual  average 
for  the  three-year  period  including  that 
year  and  the  next  two  years  will  be  at 
least  80,000. 

Because  of  the  public  interest  in  air 
bags,  the  publicity  that  will  surround 
the  issuance  of  this  final  rule,  and  the 
continuing  public  education  campaign, 
NHTSA  expects  that  many  more  people 
will  read  the  information  brochure  than 
will  fill  out  request  forms  and  seek 
authorization  for  on-off  switches.  The 
agency  has  no  directiy  relevant 
experience  upon  which  to  base  an 
estimate.  However,  NHTSA  estimates 
that  the  number  of  persons  who  read  the 
brochure  will  be  at  least  1,000,000  over 
the  three  year  period  following  the 
issuance  of  this  final  rule.  Thus,  the 
annual  average  will  be  at  least  330,000 
people. 

In  view  of  the  preceding  analysis, 
there  are  no  mandatory  costs  associated 
with  this  rule.  A  final  regulatory 
evaluation  for  this  notice  has  been 
placed  in  the  docket. 


"  The  agency  is  using  the  volume  of  requesb 
from  the  peak  period  during  1997,  i.e.,  April  and 
May.  The  volume  averaged  about  400  letters  per 
week  during  that  period.  By  contrast,  the  volume 
in  late  August-early  September  was  slightly  less 
than  300  per  week.  In  mid-September,  the  average 
was  even  lower,  just  over  100.  However,  in  October, 
the  weekly  average  increased  to  nearly  200. 
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Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  Most 
dealerships  and  repair  businesses  are 
considered  small  entities,  and  a 
substantial  number  of  these  businesses 
may  perform  on-off  switch  installations 
pursuant  to  this  rule,  and  woiild 
presumably  profit  from  these 
installations.  However,  the  economic 
impact  on  any  given  business  will  not 
be  significant.  For  every  100,000  vehicle 
owners  who  voluntarily  decide  to  seek 
authorization  to  have  an  on-off  switch 
installed  and  who  obtain  that 
authorization,  the  average  new  vehicle 
dealer  will  insti|^  about  4.4  on-off 
switches  before  the  introduction  of 
advanced  air  bags  solves  the  problem. 
NHTSA  estimates  the  cost  of  providing 
a  single  on-off  switch  that  operates  both 
driver  and  passenger  air  bag  is  $51  to 
$76.  Ford  estimated  that  cost  as  $95  to 
$124.  Based  on  a  range  from  $51  to 
$124,  the  average  dealer  will  receive,  for 
each  100,000  on-off  switches  installed 
nationwide,  additional  revenues  of 
between  $224  and  $545,  before 
subtracting  the  cost  of  materials,  labor, 
and  overhead.  This  does  not  represent  a 
significant  amount  of  money  for  these 
businesses. 

To  the  extent  that  consumers  take 
their  vehicles  to  the  much  larger 
number  of  used  car  dealers  and  smaller 
repair  businesses  for  on-off  switch 
installations,  the  economic  impact 
would  be  diluted  on  a  per-business 
basis.  A  small  number  of  businesses 
may  specialize  in  on-off  installation, 
and  this  rule  would  have  a  large  impact 
on  them.  However,  NHTSA  has  noted  a 
reluctance,  on  the  part  of  the  people 
receiving  letters  of  authorization  to 
deactivate  their  air  bags,  to  take  their 
vehicles  to  businesses  other  than 
dealerships.  Assuming  that  this  lack  of 
"demand"  for  the  independent 
businesses  extends  to  on-off  switch 
installation,  and  given  the  general 
liability  concerns  even  on  the  part  of  the 
dealerships,  the  agency  does  not  believe 
that  a  substantial  number  of  businesses 
will  specialize  in  on-off  switch 
installation. 

Because  the  economic  impact,  per 
average  business,  is  so  small.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  NHTSA  notes 
again  that  the  requirements  will  not 
impose  any  mandatory  economic  impact 
on  any  entities,  small  or  otherwise. 

The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 


agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditiue  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  This  rule  does  not 
meet  the  definition  of  a  Federal 
mandate,  because  it  is  completely 
permissive.  In  addition,  aimual 
expenditures  will  not  exceed  the  $100 
million  threshold. 

Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Qvil  Justice  Reform 

This  final  rule  has  no  retroactive 
effiect.  NHTSA  is  not  aware  of  any  State 
law  that  would  be  preempted  by  this 
final  rule.  This  final  rule  does  not  repeal 
any  existing  Federal  law  or  regulation. 
It  modifies  existing  law  only  to  the 
extent  that  it  replaces  an  agency 
procedure  under  which  vehicle  owners 
had  to  obtain  authorization  to  have  their 
£tir  bags  deactivated  with  a  new 
procedure  under  which  owners  may 
seek  authorization  to  have  on-off 
switches  installed.  This  new  procedure 
involves  reading  an  information 
brochure  about  air  bag  safety  and 
submitting  to  NHTSA  a  signed  and 
dated  request  form  on  which  the  owner 
certifies  that  he  or  she  has  read  the 
brochure  and  that  he  or  she,  or  a  user 
of  his  or  her  vehicle,  is  a  member  of  a 
risk  group  defined  by  the  agency.  If  the 
agency  approves  the  request,  it  sends  an 
authorization  letter  to  the  vehicle 
owner.  This  final  rule  does  not  require 
submission  of  a  petition  for 
reconsideration  or  the  initiation  of  other 
administrative  proceedings  before  a 
party  may  file  suit  in  court. 

Paperwork  Reduction  Act 

Several  of  the  conditions  placed  by 
this  final  rule  on  the  exemption  trom 
the  make  inoperative  prohibition  are 
considered  to  be  information  collection 
requirements  as  that  term  is  defined  by 
the  Office  of  Management  and  Budget 
(OMB)  in  5  CFR  part  1320.  Specifically, 
this  rule  conditions  the  exemption  for 
motor  vehicle  dealers  and  repair 
businesses  upon  vehicle  owners  filling 
out  and  submitting  a  request  form  to  the 
agency,  obtaining  an  authorization  letter 
fit>m  tiie  agency  and  then  presenting  the 
letter  to  a  dealer  or  repair  business.  The 


exemption  is  also  conditioned  upon  the 
dealer  or  repair  business  filling  in 
information  about  itself  and  the 
installation  in  the  form  provided  for  that 
purpose  in  the  authorization  letter  and 
then  returning  the  form  to  NHTSA.  The 
information  collection  requirements  for 
part  593  have  been  approved  by  OMB. 
pursuant  to  the  requirements  of  the 
Paperwoiic  Reduction  Act  (44  U.S.C 
3501  et  seq.]. 

ListofSulqectB 

49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

49  CFR  Part  595 

Imports.  Motor  vehicle  safiaty.  Motor 
vehicles. 

In  consideration  of  the  foregoing, 
NHTSA  amends  chapter  V  of  tiUe  49  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  Part  571 
of  TiUe  49  continues  to  read  as  follows: 

Anthority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  is  amended  by 
revising  S4.5.2,  4.5.4  and  4.5.4.4  to  read 
as  follows: 

$571,206    Standard  No.  206,  Occupant 
crash  protection. 

•  •        •        •        • 

S4.5.2     Readiness  indicator.  An 
occupant  protection  system  that  deploys 
in  the  event  of  a  crash  shall  have  a 
monitoring  system  with  a  readiness 
indicator.  The  indicator  shall  monitor 
its  own  readiness  and  shall  be  clearly 
visible  irom  the  driver's  designated 
seating  position.  If  the  vehicle  is 
equipped  with  a  single  readiness 
indicator  for  both  a  driver  and  passenger 
air  bag.  and  if  the  vehicle  is  equipped 
with  an  on-off  switch  permitted  by 
S4.5.4  of  this  standard,  the  readiness 
indicator  shall  monitor  the  readiness  of 
the  driver  air  bag  when  the  passenger  air 
bag  has  been  deactivated  by  means  of 
the  on-off  switch,  and  shall  not 
illuminate  solely  because  the  passenger 
air  bag  has  been  deactivated  by  the 
manual  on-off  switch.  A  list  of  the 
elements  of  the  system  being  monitored 
by  the  indicator  shall  be  included  with 
the  information  furnished  in  accordance 
with  S4.5.1  but  need  not  be  included  on 
the  label. 

•  •        *        •        * 

S4.5.4    Passenger  Air  Bag  Manual 
On-Off  Switch.  Passenger  cars,  trucks. 
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buses,  and  multipurpose  passenger 
vehicles  manufactured  before 
September  1 ,  2000  may  be  equipped 
with  a  device  that  deactivates  the  air  bag 
installed  at  the  right  front  passenger 
position  in  the  vehicle,  if  all  the 
conditions  in  S4.5.4.1  through  4.5.4.4 
are  satisfied. 
•         •         •        •        • 

S4.5.4.4    The  vehicle  owner's  manual 
shall  provide,  in  a  readily 
understandable  format: 

(a)  Complete  instructions  on  the 
operation  of  the  on-off  switch; 

(b)  A  statement  that  the  on-off  switch 
should  only  be  used  when  a  member  of 
a  passenger  risk  group  identified  in  the 
request  form  in  Appendix  B  to  part  595 
of  this  chapter  is  occupying  the  right 
front  passenger  seating  position;  and, 

(c)  A  warning  about  tne  safety 
consequences  of  using  the  on-off  switch 
at  other  times. 

3.  Part  595  is  added  to  read  as  follows: 

PART  595— RETROFIT  ON-OFF 
SWITCHES  FOR  AIR  BAGS 


Sec. 

595.1 

595.2 

595.3 

595.4 

595.5 


Scope. 
Purpose. 
Applicability. 
Definitions. 
Requirements. 
Appendix  A  to  Part  595 — InfbnnaUon 

Brochure. 
Appendix  B  to  Part  595 — Request  Fonn. 
Appendix  C  to  Part  595 — Installation  Of  Air 
Bag  On-off  SMritches. 
Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30122  and  30166;  delegation  of 
authority  at  49  CFR  1.50. 

f  595.1     Scop*. 

This  part  establishes  conditions  under 
which  retrofit  on-off  switches  may  be 
installed. 

$595.2    Purpose. 

The  purpose  of  this  part  is  to  provide 
an  exemption  from  the  "make 
inoperative"  provision  of  49  U.S.C 
30122  and  authorize  motor  vehicle 
dealers  and  motor  vehicle  repair 
businesses  to  install  retrofit  on-off 
switches  for  air  bags. 

§595.3    Applicability. 

This  part  applies  to  dealers  and  motor 
vehicle  repair  businesses. 

§595.4    Definitions. 

The  term  dealer,  defined  in  49  U.S.C. 
30102(a),  is  used  in  accordance  with  its 
statutory  meaning. 


The  term  motor  vehicle  repair 
business  is  defined  in  49  U.S.C. 
30122(a)  as  "a  person  holding  itself  out 
to  the  public  to  repair  for  comp>ensation 
a  motor  vehicle  or  motor  vehicle 
equipment."  This  term  includes 
businesses  that  receive  compensation 
for  servicing  vehicles  without 
malfunctioning  or  broken  parts  or 
systems  by  adding  or  removing  features 
or  components  to  or  from  those  vehicles 
or  otherwise  customizing  those  vehicles. 

§  595.5    Requirements. 

(a)  Beginning  January  19, 1998,  a 
dealer  or  motor  vehicle  repair  business 
may  modify  a  motor  vehicle  by 
installing  an  on-off  switch  that  allows 
an  occupant  of  the  vehicle  to  turn  off  an 
air  bag  in  that  vehicle,  subject  to  the 
conditions  in  paragraphs  (b)(1)  through 
(5)  of  this  section: 

(b)(1)  The  dealer  or  motor  vehicle 
repair  business  receives  from  the  owner 
or  lessee  of  the  motor  vehicle  a  letter 
from  the  National  Highway  Traffic 
Safety  Administration  that  authorizes 
the  installation  of  an  on-off  switch  in 
that  vehicle  for  that  air  bag  and  includes 
a  form  to  be  filled  in  by  the  dealer  or 
motor  vehicle  repair  business  with 
information  identifying  itself  and 
describing  the  installation  it  makes. 

(2)  The  dealer  or  motor  vehicle  repair 
business  installs  the  on-off  switch  in 
accordance  with  the  instructions  of  the 
manufacturer  of  the  switch. 

(3)  The  on-off  switch  meets  all  of  the 
conditions  specified  in  paragraph 
(a)(4)(i)  and  (ii)  of  this  section. 

(i)  The  on-off  switch  is  operable  solely 
by  a  key.  The  on-off  switch  shall  be 
separate  from  the  ignition  switch  for  the 
vehicle,  so  that  the  driver  must  take 
some  action  other  than  inserting  the 
ignition  key  or  turning  the  ignition  key 
in  the  ignition  switch  to  turn  off  the  air 
bag.  Once  turned  off,  the  air  bag  shall 
remain  off  until  it  is  turned  back  on  by 
means  of  the  device.  If  a  single  on-off 
switch  is  installed  for  both  air  bags,  the 
on-off  switch  shall  allow  each  air  bag  to 
be  turned  off  without  turning  off  the 
other  air  bag.  The  readiness  indicator 
required  by  S4.5.2  of  §  571.208  of  this 
chapter  shall  continue  to  monitor  the 
readiness  of  the  air  bags  even  when  one 
or  both  air  bags  has  been  turned  off. 

(ii)  A  telltale  light  in  the  interior  of 
the  vehicle  shall  be  illuminated 
whenever  the  driver  or  passenger  air  bag 
is  turned  off  by  means  of  the  on-off 
switch.  The  telltale  for  a  driver  air  bag 


shall  be  clearly  visible  to  an  occupant  of 
the  driver's  seating  position.  The  telltale 
for  a  passenger  air  bag  shall  be  clearly 
visible  to  occupants  of  all  front  seating 
positions.  The  telltale  for  an  air  bag: 

(A)  Shall  be  yellow; 

(B)  Shall  have  the  identifying  words 
"DRIVER  AIR  BAG  OFF"  or 
"PASSENGER  AIR  BAG  OFF,"  as 
appropriate,  on  the  telltale  or  within  25 
millimeters  of  the  telltale; 

(C)  Shall  remain  illuminated  for  the 
entire  time  that  the  air  bag  is  "off;" 

(D)  Shall  not  be  illuminated  at  any 
time  when  the  air  bag  is  "on;"  and, 

(E)  Shall  not  be  combined  with  the 
readiness  indicator  reouired  by  S4.5.2  of 
§  571.208  of  this  chapfflh 

(4)  The  dealer  or  motor  vehicle  repair 
business  provides  the  owner  or  lessee 
with  an  Insert  for  the  vehicle  owner's 
manual  that — 

(i)  E)escribes  the  operation  of  the  on- 
off  switch,  \ 

(ii)  Lists  the  risk  groups  on  the  request 
form  set  forth  in  Appendix  B  of  this 
Part,  C 

(iii)  States  that  an  on-off  switch 
should  only  be  used  to  turn  off  an  air 
bag  for  a  member  of  one  of  those  risk 
groups,  and 

(iv)  States  the  safiety  consequences  for 
using  the  on-off  switch  to  turn  off  an  air 
bag  for  persons  who  are  not  members  of 
any  of  those  risk  groups.  The 
description  of  those  consequences 
includes  information,  specific  to  the 
make,  model  and  model  year  of  the 
owner's  or  lessee's  vehicle,  about  any 
seat  belt  energy  managing  features,  e.g.. 
load  limiters,  that  will  affect  seat  belt 
performance  whei^  the  air  bag  is  turned 
off.  I 

(5)  In  the  form  included  in  the  agency 
authorization  letter  specified  in 
paragraph  (b)(1)  of  this  section,  the 
dealer  or  motor  vehicle  repair  business 
fills  in  information  describing  itself  and 
the  on-off  switch  installation(s)  it  makes 
in  the  motor  vehicle.  The  dealer  or 
motor  vehicle  repair  business  then 
sends  the  form  to  the  address  below 
within  7  working  days  after  the 
completion  of  the  described 
installations:  National  Highway  Traffic 
Safety  Administration,  Attention:  Air 
Bag  Switch  Request  Forms,  400  Seventh 
Street,  S.W.,  Washington,  D.C  20590- 
1000. 
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APPENDIX  A  TO  PART  595-INFORMATION  BROCHURE 

U.  S.  DEPARTMENT  OF  TRANSPORTATION 

NATIONAL  HIGHWAY  TRAFHC  SAFETY  ADMINISTRATION 

AIR  BAGS  AND  ON-OFF  SWITCHES 
INFORMATION  FOR  AN  INFORMED  DECISION 

Keeping  the  Beaefits  for  the  Maay 

and 

Reducing  the  Risks  for  the  Few 

INTRODUCTION 


Air  bags  are  proven,  efifective  safety  devices.  From  their  introduction  in  &e  late  1980's  through 
November  1, 1997,  air  b^s  saved  about  2,620  people.  The  number  of  people  saved  increases 
each  year  as  air  bags  become  more  common  on  America's  roads. 

However,  the  number  of  lives  saved  is  not  the  >^ole  story.  Air  bags  are  particulariy  efifective  in 
preventing  life-threatening  and  debilitating  head  and  chest  injuries.  A  study  of  real-world 
crashes  conducted  by  the  National  Highway  Traffic  Safety  Administration  (NHTSA)  foimd  that 
the  combination  of  seat  belts  and  air  bags  is  75  percent  effective  in  preventing  serious  head 
injuries  and  66  percent  effective  in  preventing  serious  chest  injuries.  That  means  75  of  every 
100  people  who  would  have  suffered  a  serious  head  injury  in  a  crash,  and  66  out  of  100  people 
who  would  have  suffered  chest  injuries,  were  spared  that  fate  because  they  wore  seat  belts  and 
had  air  bags.  ' 

For  some  people,  these  life  saving  and  injury-preventing  benefits  come  at  the  cost  of  a  less 
severe  injury  caused  by  the  air  bag  itself  Most  air  bag  injuries  are  minor  cuts,  bruises,  or 
abrasions  and  are  far  less  serious  than  the  skull  fractures  and  brain  injuries  that  air  bags  prevent 
However,  87  people  have  been  killed  by  air  bags  as  of  November  1, 1997.  These  deaths  are 
tn^c,  but  rare  events  -  there  have  been  about  1,800,000  air  bag  deployments  as  of  that  same 
date. 

The  one  fact  that  b  common  to  all  who  died  is  NOT  their  height,  weight,  sex,  or  age. 
Rather,  it  is  the  fact  that  they  were  too  close  to  the  air  bag  when  it  started  to  deploy.   For 

some,  this  occurred  because  they  were  sitting  too  close  to  the  air  bag.  More  often  this  occurred 
because  they  were  not  restrained  by  seat  belts  or  child  safety  seats  and  were  thrown  forward 
during  pre-crash  braking. 

The  vast  majority  of  people  can  avoid  being  too  close  and  can  minimize  the  risk  of  serious  air 
bag  injury  by  making  simple  changes  in  behavior.  Shorter  drivers  can  adjust  their  seating 
position.  Front  seat  adult  passengers  can  sit  a  safe  distance  from  their  air  bag.  Infentsand 
children  12  and  imder  should  sit  in  the  back  seat.  And  everyone  can  buckle  up.  The  limited 
number  of  people  who  may  not  be  able  to  make  these  changes  may  benefit  fix)m  having  the 
opportunity  to  turn  off  their  air  bags  when  necessaiy. 
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Beginning  January  19, 1998,  consumers  can  choose  to  have  an  on-off  switch  installed  for  the  air 
bags  in  ibcii  vehicle  if  they  are,  or  a  user  of  their  vehicle  is,  in  a  risk  group  listed  below.   The 
following  information  provides  the  ^ts  you  need  about  air  bags  so  you  can  make  the 
iq)propriate  decision  for  you  and  anyone  else  who  is  in  a  risk  group. 

What  is  an  on-ofT  switch? 

An  on-off  switch  allows  an  air  bag  to  be  turned  on  and  off.  The  on-ofif  switch  can  be  installed 
for  the  driver,  passenger,  or  both.  To  limit  misuse,  a  key  must  be  used  to  operate  the  on-ofif 
switch.  When  the  air  bag  is  turned  ofif,  a  light  comes  on.  There  is  a  message  on  or  near  the  light 
saying  "DRIVER  AIR  BAG  OFF'  or  "PASSENGER  AIR  BAG  OFF."  The  air  bag  will  remain 
ofif  until  the  key  is  used  to  turn  it  back  on. 

What  steps  can  you  take  to  reduce  air  bag  risk  without  buying  an  on-olT  switch? 

•  Ahn^ays  place  an  infant  in  a  rear-facing  infant  seat  in  the  back  seat 

•  Always  transport  chiMrcn  1  to  12  years  old  in  the  back  seat  and  use 
appropriate  child  restraints. 

•  Always  buckle  your  seat  belt 

•  Keep  10  inches  between  the  center  of  the  air  bag  cover  and  your  breastbone. 

The  vast  majority  of  people  don't  need  an  on-ofif  switch.  Almost  everyone  over  age  12  is  much 
safer  with  air  bags  than  without  them.  This  includes  short  people,  tall  people,  older  people, 
pregnant  women  -  in  &cty  all  people,  male  or  female,  who  buckle  their  seat  belts  and  \Ako  can  sit 
&r  enough  back  from  their  air  bag.  Ideally,  you  should  sit  with  at  least  1 0  inches  between  the 
center  of  your  breastbone  and  the  cover  of  your  air  bag.  The  nearer  you  can  come  to  achieving 
the  1 0-inch  distance,  the  lower  your  risk  of  being  injured  by  the  air  bag  and  the  higher  your 
chance  of  being  saved  by  the  air  bag.  If  you  can  get  back  almost  10  iiKhes,  the  air  bag  will  still 
help  you  in  a  crash. 


Who  should  consider  installing  an  on-ofT  switch? 

•  People  who  must  transport  in&nts  riding  in  rear-^ing  in&nt  seats  in  the  front 
passenger  seat 

•  People  who  must  transport  children  ages  1  to  1 2  in  the  front  passenger  seat. 

•  Drivers  who  caimot  change  their  customary  driving  position  and  keep  1 0  inches 
between  the  center  of  the  steering  v/hcd  and  the  center  of  their  breastbone. 

•  People  whose  doctors  say  that  due  to  their  medical  condition,  the  air  bag  poses  a 
special  risk  that  outwei^  the  risk  of  hitting  their  head,  neck  or  chest  in  a  crash  if 
the  air  bag  is  tumed  ofif. 

If  you  canrx>t  certify  that  you  are,  or  any  user  of  your  vehicle  is,  in  one  of  these  groups,  you  are 
not  eligible  for  an  on-ofif  switch.  Turning  ofif  your  air  bag  will  not  benefit  you  or  the  other  users 
of  your  vehicle.  Instead,  it  will  increase  the  risk  that  you  and  the  other  users  will  suffer  a  head, 
neck  or  chest  injury  by  violently  striking  the  steering  wheel  or  dashboard  in  a  moderate  to  severe 
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crash. 


WHY  SOME  PEOPLE  ARE  AT  RISK 


How  do  air  bag  deadis  occur? 

Air  bags  are  designed  to  save  lives  and  prevent  injuries  by  cu^oning  occupants  as  they  move 
forward  in  a  frttnt-end  crash.  By  providing  a  cushion,  an  air  bag  keeps  the  occupant's  head, 
neck,  and  chest  from  hitting  the  steering  wheel  or  dashboard.  To  perform  well,  an  air  bs^  must 
deploy  quickly.  The  force  is  greatest  in  the  first  2-3  inches  after  the  air  bag  bursts  through  its 
cover  and  begins  to  inflate.  Those  2-3  inches  are  the  "risk  zone."  The  force  decreases  as  the  air 
bag  inflates  farther. 

Occupants  who  are  very  ctosc  to  or  on  top  of  the  air  bag  when  it  begins  to  inflate  can  be  hit  with 
enough  force  to  suffer  serious  injury  or  death.  However,  occupants  who  are  properly  restrained 
and  sit  1 0  inches  away  fix)m  the  air  bag  cover  will  contact  the  air  bag  only  after  it  has  completely 
(M-  almost  completely  inflated.  The  air  bag  then  will  cushion  and  protect  them  from  hitting  the 
hard  surfaces  in  the  vehicle. 

Do  both  cfaiktren  and  adults  face  risk? 

Yes,  both  children  and  adults  &ce  the  risk  of  air  bag  injury  or  death  if  they  are  positioned  too 
close  to  the  air  bag  or  foil  to  use  proper  restraints.  As  of  November  1 , 1 997,  NHTSA  has 
confirmed  that  49  young  children  have  died,  all  on  the  passenger  side.  38  adults  have  died  -  35 
drivers  and  3  passengers. 

What  were  the  specific  circumstaBces  of  die  childreu's  deatiu? 

Ahnost  all  of  the  49  children  >*iK)  died  were  improperiy  restrained  w  positioned.  12  were 
infimts  \Bider  age  1  who  were  riding  in  rear-facing  infrnt  sea^  in  from  of  the  passenger  air  bag. 
When  i^aced  in  the  fix)nt  seat  a  rear-frK:ing  infant  seat  places  an  infruit's  head  within  a  very  few 
inches  of  the  passenger  air  bag.  In  this  position,  an  infrint  is  almost  certain  to  be  injured  if  the  air 
bag  deploys.  Rear-facing  infrmt  seats  must  ALWAYS  be  placed  in  the  back  seat 

The  otiier  37  children  ranged  in  age  from  1  to  9  years;  roost  were  7  or  under.  29  of  them  were 
totally  unrestrained.  This  includes  4  children  who  were  sitting  on  the  laps  of  other  occiqiants. 
The  remaining  8  children  included  some  \«dio  were  riding  with  their  shoulder  belts  behind  &em 
and  some  who  were  wearing  lap  and  shoulder  belts  but  who  also  should  have  been  in  booster 
scats  because  of  their  small  size  and  weight.  Booster  seat  use  could  have  improved  shoukler  belt 
fit  and  performance.  These  various  factors  alk)wed  the  37  children  to  get  too  close  to  the  air  bi^ 
vfbea  it  began  to  inflate. 


Wkat  wert  the  lycilk  ctrcHuteaees  of  the  adalls* 

Most  oftheaduks  who  were  killed  by  air  bags  were  not  property  restrained.  18ofthe35 
drivers,  and  2  of  the  3  passengers,  were  totally  uabehed.  2  of  the  drivers  who  were  beked  had 
medical  conditions  wUch  caused  them  to  slump  over  the  steering  wheel  immediately  before  die 
crash.  A  few  of  the  driven  did  not  use  their  seat  belts  correctly  and  the  others  are  believed  to 
have  been  sitting  too  ck>se  to  die  steering  wheel. 
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SEE  FOR  YOURSELF 

Visit  the  NHTSA  Web  site  at  http://wwwjihtsa.dotgov  and  click  on  the  icon  "AIR  BAGS  - 
Information  about  air  bags."  A  video  shows  crash  tests  of  properiy  belted  dummies  ^^lose  air 
bags  are  turned  off.  A  properiy  belted  short  female  dimimy  without  an  air  bag  is  shown 
slamming  her  head  hard  enough  to  bend  the  steering  >\iieel  and  suffer  fatal  injuries.  For  more 
information,  call  the  NHTSA  Hotline  at  1-800-424-9393. 


REDUCING  THE  RISK 


What  is  die  safest  way  to  ride  in  front  of  an  air  bag? 

First,  move  the  seat  back  and  buckle  up  —  every  time,  every  trip.  The  1^  belt  needs  to  fit  over 
your  hips,  not  your  abdomen,  and  the  Moulder  belt  should  lie  on  your  chest  and  over  your 
shoulder.  Remove  any  slack  from  the  belt  In  a  crash,  seat  belts  stretch  and  slow  down  your 
movement  toward  the  steering  wheel  or  dashboard.  Moving  back  and  properly  using  seat  belts 
give  the  air  bag  a  chance  to  inflate  before  you  move  forward  in  a  crash  far  enough  to  contact  the 
airbag. 

How  do  I  best  protect  children? 

Never  place  a  rear-facing  infant  seat  in  the  front  seat  if  the  air  bag  is  turned  on.  Always  secure  a 
rear-frkcing  seat  in  the  back  seat  Children  age  12  and  under  should  ride  in  the  back  seat  While 
almost  all  of  the  children  killed  by  an  air  bag  were  7  years  old  or  younger,  a  few  older  children 
have  been  killed.  Accordingly,  age  1 2  is  recommended  to  provide  a  margin  of  safety. 

There  are  instances  when  children  must  sit  in  the  front  because  the  vehicle  has  no  rear  seat,  there 
are  too  many  children  for  all  to  ride  in  back,  or  a  child  has  a  medical  condition  that  requires 
monitoring.  If  children  must  sit  in  the  front  seat,  they  should  use  the  seat  belts  and/or  child 
restraint  appropriate  for  their  weight  or  size  (see  the  table  at  the  end  of  this  brochure)  and  sit 
against  the  back  of  the  vehicle  seat  The  vehicle  seat  should  be  moved  as  far  back  from  the  air 
bag  as  practical.  Make  sure  the  child's  shoulder  belt  stays  on.  If  adult  seat  belts  do  not  fit 
properly,  use  a  booster  seat  Also,  children  must  never  ride  on  the  laps  of  others. 

What  should  teenagers  and  adults  do  to  be  safest  on  the  passenger  side? 

Always  wear  seat  belts.  This  reduces  the  distance  that  they  can  move  forward  during  a  crash. 
Move  the  seat  toward  the  rear.  The  distance  between  a  passenger's  chest  and  the  dashboard 
v^ere  the  air  bag  is  stored  is  usually  more  than  10  inches,  even  with  the  passenger  seat  all  the 
way  forward.  But  more  distance  is  safer. 

How  do  I  stay  safe  when  Pm  driving? 

Since  the  risk  zone  for  driver  air  bags  is  the  first  2-3  inches  of  inflation,  placing  yourself  1 0 
inches  from  your  driver  air  bag  provides  you  with  a  clear  margin  of  safety.  This  distance  is 
measured  from  the  center  of  the  steering  ^\dleel  to  your  breastbone.  If  you  now  sit  less  than  10 
iix:hes  aw^,  you  can  change  your  driving  position  in  several  ways: 

•  Move  your  seat  to  the  rear  as  far  as  you  can  ^^Me  still  reaching  the  pedals 

comfortably. 
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•  Slightly  recline  the  back  of  the  seat  Although  vehicle  designs  vary,  many  drivers 
can  achieve  the  1 0-inch  distance,  even  with  the  driver  seat  all  the  way  forward, 
simply  by  reclining  the  back  of  the  seat  somevdiat  If  reclining  the  back  of  your 
seat  makes  it  hard  to  see  the  road,  raise  yourself  by  using  a  firm,  non-slippery 

*  •  cushion,  or  raise  the  seat  if  your  vehicle  has  that  feature. 

•  Ifyour  steering  wheel  is  adjustable,  tilt  it  downward.  This  points  die  air  bag 
toward  your  chest  instead  of  your  head  and  neck. 

[In  its  published  version,  the  brochure  will  be  10  inches  tall  and  will  indicate  that  it  ^ould  be ' 
placed  between  your  breastbone  and  the  center  of  the  air  bag  cover  to  check  your  distance.] 

Will  following  these  safety  tips  guarantee  diat  I  will  be  safe  in  a  crash? 

There  is  no  guarantee  of  safety  in  a  crash,  with  or  without  an  air  bag.  However,  most  of  the 
people  killed  by  air  bags  would  not  have  been  seriously  injured  if  they  had  followed  these  safety 
tips. 


Are  air  bags  the  reason  tiie  back  seat  is  the  safest  place  for  children? 

No.  The  back  seat  has  always  been  safer,  even  before  there  were  air  bags.  NHTSA 
conducted  a  study  of  children  a^o  died  in  crashes  in  the  front  and  back  seats  of  vehicles,  very 
few  of  which  had  passenger  air  bags.  The  study  concluded  that  placing  children  in  the  back 
reduces  the  risk  of  death  in  a  oash  by  27  percent,  whether  or  not  a  child  is  restrained. 


THE  (N<f-OFF  SWITCH  DECISION 
Vehicle  owners  and  lessees  can  obtain  an  on-off  switch  for  one  or  botii  of  dieir  air  bags  only 
if  they  can  certify  that  Aey  arc,  or  a  user  of  Aeir  vehicle  is,  in  one  of  tiie  four  risk  groups 
listed  below: 

Two  risk  groups  have  a  high  enough  risk  that  they  would  definitely  be  better  off  with  an 
on-off  switch: 

•  Infants  in  rear-facing  infant  seats.  A  rear-facing  infant  seat  must  never  be 
placed  in  the  front  seat  unless  the  air  bag  is  turned  off. 

•  Drivers  or  passengers  with  unusual  medical  conditions.  These  are  people  who 
have  been  advised  by  a  physician  that  an  air  bag  poses  a  special  risk  to  them 
because  of  their  condition.  However,  they  should  not  turn  off  their  air  bag  unless 
their  physician  also  has  advised  them  that  this  risk  is  greater  than  what  may 
happen  if  they  do  tum  off  their  air  bag.  Without  an  air  bag,  even  belted  occupants 
could  hit  dieir  head,  neck  or  chest  in  a  crash. 

A  national  conference  of  physicians  considered  all  medical  conditions  commonly 
cited  as  possible  justifications  for  turning  off  air  bags.  The  physicians  did  not 
recommend  turning  off  air  bags  for  persons  with  pacemakers,  siq>plemental 
oxygen,  eyeglasses,  median  sternotomy,  angina,  chronic  obstructive  pulmonary 
disease,  emphysema,  asthma,  Ineast  reconstruction,  mastectomy,  scoliosis  (if  Uie 
person  can  be  positioned  properly),  previous  back  or  neck  surgery,  previous  facial 
reconstructive  surgery  or  facial  injury,  hyperacusis,  tinnitus,  advanced  age. 
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^  osteogenesis  imperfecta,  osteoporosis  &  arthritis  (if  the  person  can  sit  at  a  safe 

distance  fix>m  the  air  bag),  previous  ophthalmologic  surgery,  Down  syndrome  and 
atlantoaxial  instability  (if  the  person  can  reliably  sit  properly  aligned),  or 
jHegnancy.  The  physicians  recommended  turning  off  an  air  bag  if  a  safe  sitting 
distance  or  position  cannot  be  maintained  by  a  driver  because  of  scoliosis  or    * 
achondroplasia  or  by  a  passenger  because  of  scoliosis  or  Down  syndrome  and 
atlantoaxial  instability.  The  physicians  also  noted  that  a  passenger  air  bag  might 
have  to  be  turned  off  if  an  infant  or  child  has  a  medical  condition  and  must  ride  in 
front  so  that  he  or  she  can  be  monitored.  To  obtain  a  copy  of  the 
recommendations,  call  the  NHTSA  Hotline  or  see  the  NHTSA  Web  site. 

Two  other  risk  groups  mav  be  better  off  with  an  air  bag  on-off  switch: 

•  Children  ages  1  to  12.  Children  in  this  age  group  can  be  transported  safely  in  the 

front  seat  if  they  are  properly  belted,  they  do  not  lean  forward,  and  their  seat  is 
moved  all  the  way  back.  The  vast  majority  of  all  fatally  injured  children  in  this 
age  range  were  completely  unrestrained.  But  children  sometimes  sit  or  lean  far 
forward  and  may  slip  out  of  their  shoulder  belts,  putting  themselves  at  risk.  The 
simple  act  of  leaning  &r  forward  to  change  the  radio  station  can  momentarily 
place  even  a  belted  child  in  danger.  Ifa  vehicle  owner  must  transport  a  child  in 
the  front  seat,  the  owner  is  eligible  for  an  on-off  switch  for  the  passenger  air  bag. 
Since  air  bag  performance  differs  from  vehicle  model  to  vehicle  model,  the 
vehicle  owner  may  wish  to  consult  the  vehicle  manufacturer  for  additional  advice. 


CAUTION:  If  you  allow  children  to  ride  in  the  front  seat  while  unrestrained  or  improperly 
restrained,  and  especially  if  you  sit  with  a  child  on  your  lap,  you  are  putting  them  at  serious 
risk,  with  or  witiiout  an  air  bag.  Turning  off  the  air  bag  is  not  the  safe  answer.  It  would 
eliminate  air  bag  risk  but  not  the  likelihood  that  in  a  crash  an  unrestrained  child  would  fly 
through  the  air  and  strike  the  dashboard  or  windshield,  or  be  crushed  by  your  body. 


Drivers  who  cannot  get  back  10  inches.  Very  few  drivers  are  unable  to  sit  so 
that  their  breastbone  is  1 0  inches  away  from  their  air  bag.  If,  despite  your  best 
efforts,  you  cannot  maintain  a  distance  of  1 0  inches,  you  may  wish  to  consult 
your  dealer  or  vehicle  manufacturer  for  advice  or  modifications  to  help  you 
move  back.  ^ 

Smcc  the  risk  zone  is  the  first  2-3  inclies  from  the  air  bag  cover,  sitting  back  10 
inches  provides  a  clear  margin  of  safety.  While  getting  back  at  least  10  inches  is 
desirable,  if  you  can  get  back  ahnost  10  inches,  the  air  bag  is  unlikely  to  seriously 
injure  you  in  a  crash  and  you  probably  don't  need  an  on-off  switch.  If  you  cannot 
get  back  almost  1 0  inches  from  the  air  bag  cover,  you  may  wish  to  consider  an 
on-off  switch.  Since  air  bag  performance  differs  among  vehicle  models,  you  may 
wish  to  consult  your  vehicle  manufacturer  for  additional  advice. 
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What  if  you  are,  or  a  user  of  your  vehicle  is,  not  in  one  of  the  listed  risk  groups? 

You  are  not  at  risk  and  do  not  need  an  on-off  switch.  This  includes  short  people,  tall  people, 
older  people,  pregnant  women  -  in  fact,  all  people,  male  or  female  over  age  12,  who  buckle  their 
seat  belts  and  who  can  sit  with  10  inches  fixjm  the  center  of  their  breastbone  to  where  the  air  bag 
is  stored.  You  will  have  the  fiill  benefit  of  your  air  bag  and  will  minimize  the  risk  of  violently 
striking  the  steering  wheel  and  dashboard  in  a  moderate  to  severe  crash. 

How  do  I  get  an  on-off  switch? 

ff  you  are  eligible,  you  must  fill  out  a  NHTSA  request  form.  Forms  are  available  at  state  motor 
vehicle  offices  and  may  be  available  at  automobile  dealers  and  repair  shops.  You  may  also  get 
one  by  calling  the  NHTSA  Hotline  or  visiting  the  NHTSA  Web  site.  On  the  form,  yoti  must 
indicate  which  air  bags  you  want  equipped  with  an  on-off  switch,  certify  that  you  have  read  this 
information  brochure,  certify  that  you  are,  or  a  user  of  your  vehicle  is,  a  member  of  a  risk  group 
listed  above,  and  identify  the  group.  Then  send  this  form  to  NHTSA.  Upon  approval  of  your 
request,  the  agency  will  send  you  a  letter  authorizing  an  automobile  dealer  or  lepak  shop  to 
install  an  on-off  switch  in  your  vehicle.    . 


Should  a  pregnant  woman  get  an  on-off  switch? 

No,  not  unless  she  is  a  member  of  a  risk  group.  Pregnant  women  should  follow  the  same 
advice  as  other  adults:  buckle  up  and  stay  back  from  the  air  bag.  The  lap  belt  ^ould  be 
positioned  low  on  the  abdomen,  below  the  fetus,  with  the  shoulder  belt  worn  normally.  Pull 
any  slack  out  of  the  belt.  Just  as  for  everyone  else,  the  greatest  danger  to  a  pregnant  woman 
comes  fix)m  slamming  her  head,  neck  or  chest  on  the  steering  wheel  in  a  crash.  When  crashes 
occur,  the  fetus  can  be  injured  by  striking  the  lower  rim  of  the  steering  wheel  or  from  crash 
forces  concentrated  in  the  area  where  a  seat  belt  crosses  the  mother's  abdomen.  By  helping  to 
restrain  the  upper  chest,  the  seat  belt  will  keep  a  pregnant  woman  as  far  as  possible  from  the 
steering  ^Nheel  The  air  bag  will  spread  out  the  crash  forces  that  would  otherwise  be 
concentrated  by  the  seat  belt 


ON-OFF  SWITCH  PRECAUTIONS 

If  I  turn  off  my  air  bag  for  someone  at  risk,  what  precautions  should  I  take  for  others? 

Since  the  air  bag  will  not  automatically  turn  itself  back  on  after  you  tum  it  off  with  an  on-off 
switch,  you  must  remember  to  tum  it  on  when  someone  who  is  not  at  risk  is  sitting  in  that  scat. 
Every  on-off  switch  has  a  light  to  remind  you  when  the  air  bag  is  tumed  off. 

If  I  tum  off  my  air  bag,  will  my  seat  belts  provide  enough  protection? 

Air  bags  increase  the  protection  you  can  get  from  seat  belts  alone.  If  the  air  bag  is  turned  ofi^ 
you  lose  this  extra  protection. 

In  some  newer  vehicles,  turning  off  your  air  bag  may  have  additional  consequences.  These 
vehicles  have  seat  belts  that  were  specially  designed  to  woric  together  with  air  bags,  ff  the  crash 
forces  become  too  great,  these  new  seat  belts  "give"  or  yield  to  avoid  concentrating  too  much 
force  on  your  chest.  The  air  bag  prevents  you  fix)m  moving  too  far  forward  after  the  seat  belts 
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give.  Without  the  air  bag  to  cushion  this  forward  movement,  the  chance  of  the  occupant  hitting 
the  vehicle  interior  is  increased. 

Ask  your  vehicle  manufacturer  whether  your  seat  belts  were  specially  designed  to  woiic  with  an 
air  bag.  If  they  were,  your  dealer  or  repair  shop  will  provide  you  information  about  the  effects 
that  turning  ofiFyour  air  bag  will  have  on  the  performance  of  the  belts.  Ask  your  dealer  or  repair 
shop  to  show  you  this  information  before  you  decide  whether  to  have  an  on-off  switch  installed. 


HOW  AIR  BAGS  WORK 

Air  bags  are  designed  to  keep  your  head,  neck,  and  chest  firom  slamming  into  the  dash,  steering 
wheel  or  windshield  in  a  fiont-cnd  crash.  They  arc  not  designed  to  inflate  in  rear-end  or  rollover 
crashes  or  in  most  side  crashes.  Generally,  air  bags  are  designed  to  deploy  in  crashes  that  are 
equivalent  to  a  vehicle  crashing  into  a  solid  wall  at  8-1 4  mph.   Air  bags  most  often  deploy  when 
a  vehicle  collides  with  another  vehicle  or  with  a  solid  object  like  a  tree. 

Air  bags  inflate  when  a  sensor  detects  a  front-end  crash.  The  sensor  sends  an  electric  signal  to 
start  a  chemical  reaction  that  inflates  the  air  bag  with  harmless  nitrogen  gas.  All  this  happens 
faster  than  the  blink  of  an  eye.  Air  bags  have  vents,  so  they  deflate  immediately  after  cu£^oning 
you.  They  cannot  smother  you  and  they  don't  restrict  your  movement.  The  "smoke"  you  may 
have  seen  in  a  vehicle  after  an  air  bag  demonstration  is  the  nontoxic  starch  or  talc  that  is  used  to 
lubricate  the  air  bag. 

Are  all  air  bags  the  same? 

No.  Air  bags  differ  in  design  and  performance.  There  are  differences  in  the  crash  speeds  that 
trigger  air  bag  deployment,  the  speed  and  force  of  deployment,  the  size  and  shape  of  air  bags, 
and  the  manner  in  >\^ch  they  unfold  and  inflate.  That  is  why  you  should  contact  your  vehicle 
manufacturer  if  you  want  specific  information  about  the  air  bags  in  your  particular  car  or  truck. 

FUTURE  AIR  BAGS 

Do  I  seed  as  OH-ofT  switch  if  I  boy  a  vehicle  with  depewered  air  bags? 

Many  manufacturers  are  installing  depowered  air  bags  beginning  with  their  model  year  1998 
vehicles.  They  are  called  "depowered"  because  they  deploy  with  less  force  than  current  air  bags. 
They  will  reduce  the  risk  of  air  bag-related  injuries.  However,  even  with  depowered  air  bags, 
rear-facing  child  seats  still  should  never  be  placed  in  the  front  scat  and  children  are  still  safest  in 
the  back  scat.  Contact  your  vehicle  manufacturer  for  further  information. 

WiM  •■-•ff  switches  be  aeccssary  is  the  fatHre? 

Manufacturers  are  actively  developing  so-called  "smart"  or  "advanced"  air  bags  that  may  be  able 
to  tailor  deployment  based  on  crash  severity,  occupant  size  and  position,  or  seat  belt  use.  These 
bags  should  eliminate  the  risks  produced  by  current  air  bag  designs.  It  is  likely  that  vehicle 
manufacturers  will  introduce  some  form  of  advanced  air  bags  over  the  next  few  years. 
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WHAT  RESTRAINT  IS  RIGHT  FOR  YOUR  CHILD? 


Weight  or  size  of  your  child 


Children  less  than  20  pounds,*  or  less  than  1  year 


Children  from  about  20  to  40  pounds*  and  at  least  1  year 


Children  more  than  40  pounds* 


Children  who  meet  both  criteria  below: 

(1 )  Their  sitting  height  is  high  enough  so  that 
they  can,  without  the  aid  of  a  booster  seat: 

wear  the  shoulder  belt  comfortably  across 
their  shoulder,  and  secure  the  lap  belt 
across  their  pelvis,  aiui 

(2)  Their  legs  are  long  enough  to  bend  over  the 
front  of  the  seat  when  their  backs  are  against  the 

vehicle  seat  hack 


Proper  type  of  restraint 

(Put  your  child  in  back  seat,  if 
possible) 


Rear-fru:ing  infrmt  seat 

{secured  to  the  vehicle  by  the 
seat  belts) 


Forward-facing  child  seat 

{secured  to  the  vehicle  by  the 
seat  belts) 


Booster  seat,  plus  both  portions  of  a 

lap/shoulder  belt ' 

{except  only  the  Ic^  portion  is 
used  with  some  booster  seats 
equipped  with  front  shield) 


Both  portions  of  a  lap/shoulder  belt 


To  determine  whether  a  particular  restraint  is  appropriate  for  your  child,  see  restraint 
manufacturer's  recommendations  concerning  the  weight  of  children  who  may  safely  iise 
the  restraint. 
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APPENDIX  B  TO  PART  595-REQUEST  FORM 


U.  S.  DEPARTMENT  OF  TRANSPORTATION 

NATIONAL  HIGHWAY  TRAFHC  SAFETY  ADMINISTRATION 

REQUEST  FOR  AIR  BAG  ON-OFF  SWITCH 


0MB  No.  2127-0588 
Expiiatioii  Date:  1 1/30/00 


Vdikle  Owner  or  Lessee  Instmctioas: 

Read  the  National  Highway  Traffic  Safety  Administration  (NHTSA)  infonnation  brochure,  "Air 
Bags  &  On-Off  Switches,  Information  for  an  Informed  Decision."   If  you  want  authorization  for 
an  on-o£f  switch  for  your  driver  air  bag,  passenger  air  bag,  or  both,  fill  out  Parts  A,  B,  E  and  F 
completely,  fill  out  Parts  C  and  D  as  ^propriate,  and  send  this  fonn  to: 

National  Hi^way  Tra£Bc  Safety  Administratioii 

Attention:  Air  Bag  Switch  Request  Forms 

400  Seventh  Street,  S.  W. 

Washington,  D.C  20590-1000 

•  Please  print 

•  Please  note:  Incomplete  forms  will  be  returned  to  the  owner  or  lessee. 

•  If  you  need  a  copy  of  the  brochure  or  have  any  questions  about  how  to  fill  out  this  form, 
caU  the  NHTSA  HoUinc  at  1-800-424-9393. 


Part  A.  Name  and  address                                                                                                                                       | 

» 

(First) 

(Middle  In.) 

(Last) 

Residence:  Street  address 

City 

State 

Zip  Code 

PartB.   I  own  or  lease  the  following  vehicle:  (Owners  of  multiple  vehicles  should  consult  the  additional 
instructions  at  the  end  of  this  form.) 

Make 

Model 

Model  year 

Vehicle  Identification  Number  (located  on  driver's  side 
of  dashboard  near  windshield  and  on  certification  label 
on  driver's  door  fi^me) 
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Parte.  Switch  for  Driver  Air  Bag. 

I  request  authorization  for  the  installatioB  of  an  on-off  switch  for  the  driver  air  bag  in  my  vehicle.  I  certify 

that  I  or  anotiier  driver  of  my  vehicle  meets  the  criteria  for  the  risk  group  checked  below. 

(At  least  one  box  must  be  checked.) 


Medical  condition.  The  driver  has  a  medical  condition  which,  according  to  his  <»  her  physician: 
•  causes  the  driver  air  bag  to  pose  a  q)ecial  risk  for  the  driver,  and 

rn         •  makes  the  potential  hannfitnn  the  driver  air  bag  in  a  crash  greater  than  the  potential  harm 

fiom  turning  offthe  air  bag  and  allowing  the  driver,  even  ifbelted,  to  hit  the  steering  vidieel  or 

windshield  in  a  crash. 


Distance  finom  driver  air  bag.  De^ite  taking  all  reasonable  steps  to  move  back  fiom  the  driver  air 
n         bag,  the  driver  is  not  able  to  maintain  a  10-inch  distance  firom  the  center  bf  his  or  her  breastbone  to 
the  centa  of  the  driver  air  bag  cova. 


PartD.  Switch  for  Passoiger  Air  Bag. 

I  request  authorization  for  the  installation  of  an  on-off  switch  for  the  passenger  air  bag  in  my  vehicle.  I 
certify  that  I  or  another  passenger  of  my  vehicle  meets  the  criteria  for  the  risk  group  diecked  below. 
(At  least  one  box  must  be  checked.) 


Infant  An  infant  Oess  than  1  year  okl)  must  ride  in  ^fixmt  seat  because: 

•  my  vdiicle  has  no  rear  seat; 

•  my  vehicle  has  a  rear  seat  too  smaH  to  accommodate  a  rear^cinginfimt  seat;  or 

•  the  infimt  has  a  medical  condition  ^)^ch,  according  to  the  infimt'si^ysician,  makes  it 
necessary  for  the  inJGmt  to  ride  in  the  firont  seat  so  diat  the  driver  can  constantly  monitor  the 
child's  condition. 


Child  age  1  to  12.  A  child  age  1  to  12  must  ikle  in  the  fiont  seat  because: 

•  my  vehicle  has  no  rear  seat; 

•  aldioug^  children  ages  1  to  12  ride  in  die  rear  seat(s)v^ienever  possible,  children  ages  1  to  12 
r-1  sometimes  must  ride  in  the  fiont  because  no  ^Mce  is  available  in  the  rear  seat(s)  of  my 

vdiicle;  or 

•  the  child  has  a  medical  conditi(m  \diich,  according  to  the  child's  physician,  makes  it  necosaiy 
fivdie  diild  to  ride  in  the  boat  seat  so  that  tiie  driver  can  constantly  monitor  the  child's 
condition. 


Medical  condition.  A  passenger  has  a  medical  condition  i^liich,  aconding  to  his  (h-  her  i^ysician: 
•  causes  the  passenger  air  bag  to  pose  a  ^)ecial  ride  for  the  passenger,  and 

r~|         •  makes  the  potential  harm  fiom  die  passenger  air  bag  in  a  crash  greater  than  Ae  potential  haim 

fiom  turning  off  the  air  bag  and  allowing  the  passenger,  even  if  belted,  to  hit  die  dashboard  or 
wind^eld  in  a  crash. 
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Part  E.   I  —ke  this  request  based  on  follewiBg  ccrtifioition  and  UHdcrstanduigs; 


(Check  each  box  below  after  reading  carefully.) 


Information  brochure.  I  certify  that  I  have  read  the  NHTSA  information  brochure,  "Air  Bags  &  On- 
(~|       Off  Switches,  Information  for  an  Informed  Decision."  I  understand  that  air  bags  should  be  turned  off 
only  for  people  at  risk  and  turned  back  on  for  people  not  at  risk. 


Loss  of  air  bag  protection.  I  understand  that  turning  off  an  air  bag  may  have  serious  safety 
consequences.  When  an  air  bag  is  oS,  even  belted  occupants  may  hit  their  head,  neck  or  chest  on  the 
steering  wheel,  dashboard  or  windshield  in  a  moderate  to  serious  crash.  That  possibility  may  be 
(n        increased  in  some  newer  vehicles  with  seat  belts  that  are  specially  designed  to  work  with  the  air  bag. 
Those  belts,  vs^ch  are  designed  to  reduce  the  concentration  of  crash  forces  on  any  single  part  of  the 
body,  typically  allow  the  occupant  to  move  farther  forward  in  a  crash  than  older  belts.  Without  the  air 
bag  to  cushion  this  forward  movement,  the  chance  of  the  occupant  hitting  the  vehicle  interior  is 
incix:ased. 


D 


Waiver.  I  understand  that  motor  vehicle  dealers  and  repair  businesses  may  require  me  to  sign  a  waiver 
of  liability  before  they  install  an  on-oflf  switch.  


PartF.  Cerifkation. 

I  certify  to  the  U.  S.  Department  of  Transportation  that  the  information,  certifications  and  understandings 
given  or  indicated  by  me  on  this  form  are  truthful,  correct  and  complete  to  the  best  of  my  knowledge  and 
belief.  I  recognize  that  the  statements  I  have  made  on  this  form  concern  a  matter  within  the  jurisdiction  of 
a  department  of  the  United  States  and  that  making  a  false,  fictitious  or  fraudulent  statement  may  render 
me  subject  to  criminal  prosecution  under  Title  18,  United  States  Code,  Section  1001. 


Additional  instructions  and  mformation  for  vehicle  owners  and  lessees:  An  owner  or  lessee  of  multiple 
vehicles  (e.g.,  a  fleet  owner)  who  wants  an  on-off  switch  for  the  same  air  bag  (e.g.,  just  the  passenger  air  bag)  in 
more  than  one  vehicle  and  for  the  same  reason  does  not  need  to  submit  a  separate  form  for  each  vehicle. 
Instead,  the  owner  or  lessee  may  list  die  make,  model,  model  year,  and  vehicle  identification  number  for  each  of 
those  vehicles  and  attach  the  list  to  a  copy  of  this  form.  Each  page  of  the  list  must  be  signed  and  dated  by  the 
owner  or  lessee.  A  list  may  also  be  attached  to  a  single  copy  of  this  form  if  the  owner  or  lessee  wishes  to 
request  authorization  for  on-off  switches  for  both  air  bags  in  multiple  vehicles. 


Please  note  that  an  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a  currently  valid  0MB  control  number.  That  number  appears  above. 
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APPENDIX  C  TO  PART  595-INSTALLATION  OF  AIR  BAG  ON-OFF  SWITCHES 


INSTALLATION  OF  AIR  BAG  ON-OFF  SWrPCHES 


0MB  No.  2127-0588 
Expiration  Date:  1 1/30/00 


(The  form  and  instructions  below  will  be  included  in  agency  letters  sent  to  vehicle  owners  or 
lessees  authorizing  the  installation  of  air  bag  on-off  switches.  Each  letter  will  identify  the 
owner  or  lessee  and  the  vehicle  for  w^ch  installation  is  authorized.) 


The  vehicle  dealer  or  repair  business  identified  below  made  the  following  installations  of  on-off  switch(es) 
for  flie  air  bags  in  the  motor  vehicle  identified  above; 


Name  of  motor  vehicle 
dealer  or  repair  business 


Street  address 


City 


State 


Zip  Code 


On-ofT  switch(es)  were  mstalled  for  tiie  air  bag(s) 
checked  on  this  form: 


driver  air  bag 


D 


passenger  air  bag         rn 


Date  of  installation 


Signature  of  authorized  representative  of  dealer  or  repair  business 


Instructions  for  vehicle  dealers  and  repair  businesses:  Within  7  days  of  your  installation  of  an  on-off  switch 
in  the  vehicle  identified  above,  you  must  complete  this  form  and  mail  it  to:  National  Highway  Traffic  Safety 
Administration,  Attention:  Air  Bag  Switch  histallation  Forms,  400  Seventh  St,  S.  W.,  Washington,  D.C.  20590- 
1000. 


Note:  An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of 
information  imless  it  displays  a  currently  valid  0MB  control  number.  That  number  spears  above. 
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Issued  on:  November  17, 1997. 
[Signature  page  for  Docket  No.  NHTSA-97- 
3111  (final  rule)] 

Ricardo  MaitineK, 

Administrator. 
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Treasury 

Fiscal  Service 

31  CFR  Part  285 

Administrative  Wage  Garnishment; 
Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servlc« 

31  CFR  Part  285 
Podwt  No.  FMS-2flS.11] 
Rm  1510-AA67 

Administraliva  Waga  GamishmanI 

AQBICY:  Financial  Management  Service, 

Fiscal  Service,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


f:  This  proposed  rule 
implements  the  administrative  wage 
garnishment  provisions  contained  in  the 
Debt  Collection  Improvement  Act  of 
1996  (DCIA).  The  DCIA  authorizes 
Federal  agencies  to  garnish  the 
disposable  pay  of  an  individual  to 
collect  delinquent  nontax  debts  owed  to 
the  United  States  in  accordance  with 
regulations  issued  by  the  Secretary  of 
the  Treasury. 

DATE:  Comments  must  be  received  by 
December  22,  1997. 

AOORES8ES:  Comments  should  be  sent  to 
Gerry  Isenberg,  Financial  Program 
Specialist,  Debt  Management  Services, 
Financial  Management  Service, 
Department  of  the  Treasiuy,  401  14th 
Street,  S.W..  Room  151,  Washington, 
DC.  20227. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Financial  Program 
Specialist,  at  (202)  874-6660;  Ronda 
Kent  or  Ellen  Neubauer,  Senior 
Attorneys,  or  Laurie  Levin,  Attorney- 
Advisor,  at  (202)  874-6680.  This 
dociiment  is  available  for  downloading 
from  the  Financial  Management  Service 
web  site  at  the  following  address:  http'7 
/Mnww.&ns.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  proposed  regulation  implements 
the  wage  garnishment  provision  in 
section  3 1001  (o)  of  the  Debt  Collection 
Improvement  Act  of  1996  (DdA),  Pub. 
L.  104-134, 110  Stat.  1321-358  (Apr.  26, 
1996),  codified  at  31  U.S.C.  3720D. 
Under  this  provision  Federal  agencies 
may  administratively  garnish  up  to  15 
percent  of  the  wages  of  a  debtor  to 
satisfy  delinquent  nontax  debt  owed  to 
the  United  States.  Prior  to  the  enactment 
of  the  IX!1A,  agencies  were  required  to 
obtain  a  court  judgment  before 
garnishing  the  wages  of  non-Federal 
employees.  Section  31001(o)  of  the 
DCIA  preempts  State  laws  that  prohibit 
wage  garnishment  or  otherwise  govern 
wage  garnishment  procedures. 

As  authorized  by  the  DCIA,  a  Federal 
agency  which  is  collecting  delinquent 
nontax  debt  may  administratively 


garnish  a  delinquent  debtor's  wages  in 
accordance  with  regiilations 
promulgated  by  the  Secretary  of  the 
Treasury.  As  the  lead  agency  for  the 
collection  of  nontax  debt  in  the  Federal 
Government,  the  Financial  Management 
Service  (FMS),  a  bureau  of  the 
Department  of  the  Treasury,  is 
responsible  for  promulgating  the 
regulations  implementing  this  apd  other 
debt  collection  tools  established  by  the 
DCL\. 

In  accordance  with  the  requirements 
of  the  DCIA,  this  proposed  rule 
establishes  the  following  rules  and 
procedures: 

1.  Notice.  At  least  30  days  before  an 
agency  initiates  garnishment 
proceedings,  the  agency  will  give  the 
debtor  written  notice  informing  him  or 
her  of  the  nature  and  amount  of  the 
debt,  the  intention  of  the  agency  to 
collect  the  debt  through  deductions 
from  pay,  and  an  explanation  of  the 
debtor's  rights  regarding  the  pro[>osed 
action. 

2.  Rights  of  the  debtor.  The  agency 
will  provide  the  debtor  with  an 
opportunity  to  inspect  and  copy  records 
related  to  the  debt,  to  establish  a 
repayment  agreement,  and  to  receive  a 
bearing  concerning  the  existence  or 
amoimt  of  the  debt  and  the  terms  of  a 
repayment  schedule.  The  hearing  will 
be  held  prior  to  the  issuance  of  a 
withholding  order  if  the  debtor's  request 
is  timely  received.  For  hearing  requests 
that  are  not  received  in  the  specified 
time  frame,  an  agency  need  not  delay 
issuance  of  the  withholding  order  prior 
to  conducting  a  hearing.  An  agency  may 
not  garnish  the  wages  of  a  debtor  who 
has  been  involuntarily  separated  from 
employment  until  that  individual  has 
been  reemployed  continuously  for  at 
least  12  months. 

3.  Employer's  responsibilities.  The 
agency  will  send  to  the  employer  of  a 
delinquent  debtor  a  wage  garnishment 
order  directing  that  the  employer  pay  a 
portion  of  the  debtor's  wages  to  the 
Federal  Govenunent  This  proposed 
regulation  requires  the  debtor's 
employer  to  certify  certain  payment 
information  about  the  debtor.  Employers 
will  not  be  required  to  vary  their  normal 
pay  cycles  in  order  to  comply  with  the 
garnishment  order. 

The  EXHA  prohibits  employers  from 
taking  disciplinary  actions  against  the 
debtor  based  on  the  fact  that  the  debtor's 
wages  are  subject  to  administrative 
garnishment.  In  addition,  the  DCIA 
authorizes  an  agency  to  sue  an  employer 
for  amounts  not  properly  withheld  from 
the  wages  payable  to  the  debtor. 


Sactioii  Analjrsia 

(a)  Purpose 

The  purpose  of  this  section  is  to 
implement  the  wage  garnishment 
provision  in  the  DCIA,  codified  at  31 
U.S.C.  3720D,  under  which  Federal 
agencies  may  administratively  garnish 
up  to  15%  of  the  wages  of  a  debtor  to 
satisfy  delinquent  nontax  debt  owed  to 
the  United  States. 

(b)  Scope 

Paragraph  (b)(1)  states  that  all  Federal 
agencies  are  authorized  to  utilize  this 
collection  tool  to  collect  delinquent 
nontax  debt  owed  to  the  United  States. 
The  term  "agency"  is  defined  in 
pmragraph  (c). 

As  provided  in  the  DCIA,  paragraph 
(b)(2)  explains  that  State  law  does  not 
apply  to  the  withholding  of  an 
employee's  wages  under  this  section  to 
the  extent  that  such  State  law  conflicts 
or  interferes  with  the  procedures  and 
requirements  of  this  section. 

Paragraph  (b)(3)  explains  that  an 
agency's  use  of  this  collection  tool  does 
not  interfere  with  an  agency's  discretion 
to  compromise  a  debt,  or  to  suspend  or 
terminate  collection  action  of  the  debt. 

Paragraph  (b)(4]  explains  that 
administrative  wage  garnishment  is  one 
of  many  debt  collection  tools  available 
to  an  agency.  An  agency  may  use 
administrative  wage  garnishment 
concurrently  with  other  collection  tools, 
even  if  an  agency  receives  payments 
through  the  use  of  wage  garnishment. 

Paragraph  (b)(5)  distinguishes  Federal 
salary  ofiiset  from  administrative  wage 
garnishment.  Federal  salary  oSset 
procedures,  whereby  Federal  salary 
payments  payable  to  Federal  employees 
who  owe  debt  to  the  United  States  are 
withheld  to  satisfy  the  outstanding 
obligations,  are  set  forth  in  5  U.S.C. 
5514  and  the  implementing  regulations. 

(c)  Definitions 

Agency.  The  term  "agency"  has  the 
same  meaning  as  foimd  in  31  U.S.C 
3701(a)(4).  The  term  refers  to  an  agency 
in  the  executive,  judicial  or  legislative 
branches  of  the  Government,  including 
govenunent  corporations,  that  either 
administers  the  program  that  gave  rise 
to  the  debt  or  pursues  recovery  of  the 
debt.  For  example,  the  Department  of 
the  Treasury  and  Treasury-designated 
debt  collection  centers  may  collect  debts 
by  administrative  wage  garnishment  in 
accordance  with  the  provisions  of  this 
rule  when  collecting  debts  for  other 
agencies. 

Business  day.  The  term  "business 
day"  means  Monday  through  Friday  and 
shall  be  calculated  consistent  with  Rule 
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6(a)  of  the  Federal  Rules  of  Qvil 
Procedure. 

Certificate  of  service.  A  "certificate  of 
service"  refers  to  a  signed  certificate 
that  an  agency  is  required  to  retain  as 
evidence  of  mailing  of  a  document.  A 
certificate  may  be  retained 
electronically  and  may  contain  a 
computer  generated  signature. 

Day.  Unless  otherwise  indicated,  the 
term  "day"  means  calendar  day  and 
shall  be  calculated  consistent  with  Rule 
6(a)  of  the  Federal  Rules  of  Civil 
Procedure. 

Debt  or  claim.  For  the  purposes  of  this 
rule,  the  terms  "debt"  and  "claim"  refer 
to  delinquent  nontax  debt.  The  term 
"delinquent  nontax  debt"  refers  to  debt 
that  is  past-due. 

Debtor.  The  term  "debtor"  refers  to  an 
individual  who  owes  a  delinquent 
nontax  debt  to  the  United  States. 

Disposable  pay.  "Disposable  pay"  is 
all  of  a  debtor's  compensation  except 
health  insurance  premiums  and  those 
amounts  required  to  be  withheld  by  law, 
such  as  social  securify  taxes.  Lump  sum 
payments,  such  as  bonuses  and  back 
pay,  are  included  in  disposable  pay.  For 
purposes  of  calculating  disposable  pay, 
voluntary  withholdings,  such  as  savings 
allotments,  are  not  deducted  from  a 
debtor's  compensation. 

Employer.  The  term  "employer"  refers 
to  a  person  or  entify  that  employs  the  ■ 
services  of  others  and  includes  State 
and  local  Governments.  For  purposes  of 
this  section,  however,  the  Federal 
Government  is  not  an  "employer" 
because  debts  owed  by  Federal 
employees  are  collected  in  accordance 
with  the  Federal  salary  offset 
procedures. 

Garnishment.  The  term 
"garnishment"  refers  to  the  process  of 
withholding  amounts  from  an 
employee's  pay  and  forwarding  those 
amounts  to  a  creditor  in  satisfaction  of 
a  withholding  order. 

Withholding  order.  The  term 
"withholding  order"  refers  to  any  order 
for  withholding  or  garnishment  of  pay, 
whether  issued  under  the  provisions  of 
this  section  or  otherwise.  A  withholding 
order  may  be  issued  by  an  agency,  or  a 
judicial  or  administrative  body.  For 
purposes  of  this  proposed  rule,  the 
terms  "wage  gamislunent  order"  and 
"garnishment  order"  have  the  same 
meaning  as  "withholding  order." 

(d)  General  Rule 

Paragraph  (d)  sets  forth  the  authorify 
contained  in  the  DCIA  that  authorizes 
an  agency  to  administratively  garnish 
the  wages  of  a  delinquent  debtor. 
Agencies  authorized  to  administratively 
garnish  the  wages  of  a  delinquent  debtor 
include  the  Department  of  the  Treasury 


and  Treasury-designated  debt  collection 
centers  when  collecting  debt  for  other 
agencies. 

(e)  Notice  Requirements 

Paragraph  (e)(1)  contains  the  DCiA 
requirement  that  the  agency  give  the 
debtor  written  notice  at  least  30  days 
before  initiating  garnishment 
proceedings.  The  notice  will  inform  the 
debtor  of  the  nature  and  amount  of  the 
debt,  the  intention  of  the  agency  to 
collect  the  debt  through  deductions 
from  pay,  and  an  explanation  of  the 
debtor's  rights  regarding  the  proposed 
action.  The  notice  will  include  the  time 
frame  within  which  a  debtor  may 
exercise  his  or  her  rights.  This  notice 
may  be  combined  with  and  made  a  part 
of  any  notice  of  intent  to  use  other 
collection  toob  that  an  agency  sends  to 
the  debtor. 

Paragraph  (e)(2)  contains  the  DQA 
reqtiirement  that  the  agency  provide  the 
debtor  with  an  opportunify  to  inspect 
and  copy  records  related  to  the  debt,  to 
establish  a  repayment  agreement,  and  to 
receive  a  hearing.  Agencies  should 
review  a  debtor's  request  to  establish  a 
repayment  agreement  under  paragraph 
(e)(2)(ii)  of  this  section  in  accordance 
with  the  requirements  of  the  Federal 
Claims  Collection  Standards  (4  CFR 
Parts  101-105),  or  other  applicable 
standards,  to  ensure  that  the  debtor's 
abilify  to  pay  is  considered.  The  debtor 
is  entitled  to  a  hearing  only  with  respect 
to  (1)  the  existence  of  the  debt;  (2)  the 
amount  of  the  debt;- or,  (3)  the  terms  of 
the  proposed  repayment  schedule  under 
the  garnishment  order,  e.g.,  that  the 
amount  withheld  would  create  a 
financial  hardship.  However,  the  debtor 
is  not  entiUed  to  a  hearing  concerning 
the  terms  of  the  proposed  repayment 
schedule  if  these  terms  have  been 
established  by  written  agreement 
between  the  debtor  and  the  agency.  As 
discussed  below,  a  debtor  who  is  subject 
to  a  wage  garnishment  order  may 
request  a  review  by  the  agency  of  the 
amount  garnished  based  on  materially 
changed  circiunstances  that  result  in 
financial  hardship.  See  paragraph  (k)  of 
this  section. 

Paragraph  (e)(3)  requires  that  the 
agency  keep  a  copy  of  the  certificate  of 
service  indicating  the  date  of  mailing  of 
the  notice  required  by  this  section  as 
evidence  of  the  agency  having  provided 
the  debtor  with  notice  and  the 
opportimify  for  review.  This  regulation 
does  not  specify  how  the  certificate 
should  be  retained  by  the  agency,  and 
accordingly  the  certificate  may  be 
retained  electronically.  However, 
agencies  are  advised  to  consult  with  the 
Depeutment  of  Justice  as  to  the  adequacy 


of  computer  generated  records  for 
evidentiary  purposes. 

(f)  Hearing 

The  DCIA  requires  agencies  to 
promulgate  regulations  concerning 
procedures  for  the  conduct  of 
administrative  wage  garnishment 
hearings.  Agencies  may  use  established 
hearing  procedures  so  long  as  they  meet 
the  requirements  of  this  section. 
Paragraph  (f)(1)  allows  agencies  either  to 
prescribe  their  own  regulations  for  this 
purpose  or  adopt  this  section  without 
change. 

Under  paragraph  (0(2),  agencies  may 
decide  whether  to  hold  an  oral  or 
written  hearing.  The  subject  matter  of 
the  hearing  is  limited  to  the  existence  or 
amoimt  of  the  debt  or  the  terms  of  an 
involuntary  repayment  schedule  as 
described  under  paragraph  (e)  of  this 
section. 

Paragraph  (f)(3)  sets  forth  factors  an 
agency  should  consider  in  determining 
the  type  of  hearing  or  review  to  provide. 
If  an  agency  determines  that  an  oral 
hearing  is  appropriate,  the  debtor  may 
choose  an  in-person  hearing  or  a  hearing 
by  telephone  conference. 

As  required  by  the  DCIA,  paragraph 
(f)(4)  provides  that  a  hearing  will  be 
held  prior  to  the  issuance  of  a 
withholding  order  if  the  debtor's  request 
for  a  hearing  is  timely  received  by  the 
agency.  Timely  received  means  that  the 
request  for  a  hearing  is  received  by  the 
agency  on  or  before  the  15th  business 
day  following  the  mailing  of  the  notice 
described  in  paragraph  (e)(1)  of  this 
section.  Agencies  are  required  to  inform 
the  debtor  of  the  deadline  for  requesting 
a  hearing  prior  to  the  issuance  of  a 
withholding  order. 

Paragraph  (f)(5)  addresses  hearing 
requests  received  after  the  15th  business 
day  following  the  mailing  of  the  notice 
described  in  paragraph  (e)(1)  of  this 
section.  As  provided  in  the  DQA,  an 
agency  need  not  delay  issuance  of  the 
withholding  order  prior  to  conducting  a 
hearing  if  the  request  for  a  hearing  is  not 
timely  received. 

Paragraph  (f)(6)  authorizes  the  head  of 
the  agency  to  designate  any  qualified 
individual  as  a  hearing  official. 

Paragraph  (f)(7)  requires  an  agency  to 
notify  the  debtor  about  the  hearing, 
including  the  date  and  time  of  the 
hearing  or  the  deadlines  for  the 
submission  of  evidence. 

Paragraph  (f)(8)  describes  the  burden 
of  proof  on  the  respective  parties  to  a 
hearing.  The  agency  must  present 
evidence  as  to  the  existence  or  amount 
of  the  debt.  To  dispute  the  debt,  the 
debtor  must  present  clear  and 
convincing  evidence  that  no  debt  exists 
or  that  the  amount  of  the  debt  is 
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incorrect.  If  the  terms  of  the  repayment 
schedtile  are  an  issue,  the  debtor  must 
show  that  such  terms  are  unreasonable 
or  unlawful. 

Paragraph  (f)(9)  describes  the  type  of 
record  required  for  a  hearing  provided 
under  this  section. 

As  required  by  the  DCIA.  under 
paragraph  (0(10),  the  hearing  official  is 
required  to  issue  a  written  decision  no 
later  than  sixty  (60)  days  after  the 
request  for  a  hearing  was  made.  Thus, 
a  hearing  must  be  held  and  a  decision 
rendered  within  60  days  after  the 
receipt  of  a  hearing  request  by  the 
debtor.  The  agency  may  not  issue  a 
withholding  order  until  a  hearing  is 
held  and  a  decision  rendered.  If  an 
agency  has  previously  issued  a 
withholding  order  and  the  agency  is 
unable  to  hold  a  hearing  and  issue  a 
decision  within  the  60-day  time  period, 
the  agency  must  suspend  the 
withholding  order  until  a  hearing  and  a 
decision  have  been  provided  to  the 
debtor.  The  provisions  of  this  paragraph 
(f)(10)  do  not  apply  to  financial 
hardship  reviews  under  the  provisions 
of  paragraph  (k)  of  this  section. 

Paragraph  (f)(ll)  sets  forth  the 
information  that  must  be  included  in 
the  hearing  official's  written  decision. 

Paragraph  (f)(12)  states  that  the 
hearing  official's  decision  is  the  final 
agency  action  for  appeal  purposes. 

Paragraph  (f)(13)  provides  that  if  a 
debtor,  without  good  cause  shown,  fails 
to  appear  at  a  scheduled  hearing,  an 
agency  may  issue  a  withholding  order 
prior  to  rescheduling  or  holding  a 
subsequent  hearing. 

(g)  Wage  Garnishment  Order 

In  accordance  with  the  provisions  of 
the  DCIA,  paragraph  (g)(1)  requires 
agencies  to  send  to  employers  of 
delinquent  debtors  a  wage  garnishment 
order  directing  the  employer  to  pay  a 
portion  of  the  debtor's  wages  to  the 
Federal  Government.  The  agency  is 
required  to  send  the  order  within  30 
days  after  the  debtor  fails  to  make  a 
timely  request  for  a  hearing,  or  if  a 
timely  request  is  made,  within  30  days 
after  a  final  decision  is  made  to  proceed 
with  the  garnishment. 

Paragraph  (g)(2)  describes  the  fonnat 
and  content  of  a  withholding  order.  A 
withholding  order  may  contain  a 
computer  generated  signature. 

Paragraph  (g)(3)  requires  that  the 
agency  retain  a  copy  of  the  certificate  of 
service  indicating  the  date  of  mailing  of 
the  withholding  order  as  evidence  of  the 
agency  having  served  the  employer  with 
the  Older.  While  a  copy  of  the  certificate 
may  be  retained  electronically,  agencies 
are  advised  to  consult  with  the 
Department  of  Justice  as  to  the  adequacy 


of  computer  generated  records  for 
evidentiary  purposes. 

(h)  Certification  by  Employer 

When  a  debtor's  employer  receives  a 
withholding  order,  paragraph  (h) 
requires  the  employer  to  complete  a 
certification  in  a  form  prescribed  by  the 
Secretary  of  the  Treasury.  The 
certification  will  address  matters  such 
as  information  about  the  debtor's 
employment  statiis  and  disposable  pay 
available  for  withholding. 

(i)  Amounts  Withheld 

Paragraphs  (i)(l),  (i)(2).  and  (i)(3) 
describe  the  restrictions  on  the  amounts 
that  can  be  withheld  from  an 
employee's  pay  to  satisfy  a  Mrithholding 
order  issued  pursuant  to  this  proposed 
rule.  As  provided  in  the  £)CIA,  under 
paragraph  (iKl)  no  more  than  15%  of 
the  debtor's  disposable  pay  for  each  pay 
period  may  be  garnished. 

Special  rules  apply  to  calculating  the 
amount  to  be  withheld  from  a  debtor's 
pay  that  is  subject  to  multiple 
withholding  orders.  Paragraph  (i)(2) 
describes  the  amount  that  may  be 
garnished  from  a  debtor's  disposable 
pay  if,  at  the  time  of  the  withholding, 
the  debtor's  pay  is  subject  to  other  wage 
garnishment  oMers,  whether  issued 
under  this  section  or  otherwise,  e.g.,  a 
wage  garnishment  order  issued  purauant 
to  Oie  provisions  of  28  U.S.C.  3205 
(Garnishment)  or  a  commercial  wage 
garnishment. 

For  garnishments  issued  under  this 
section,  an  employer  is  required  to 
withhold  from  a  debtor's  pay  the 
amounts  set  forth  in  paragraph  (i)(l). 
However,  when  the  employee's  pay  is 
subject  to  multiple  withholding  orders 
that  would  result  in  the  withholding  of 
more  than  25%  of  a  debtor's  disposable 
pay,  this  proposed  rule  requires  that  the 
amounts  withheld  under  this  section  be 
reduced  if  the  other  withholding  orders 
are  for  family  support  or  were  served  on 
the  employer  prior  in  time.  For 
example,  if  the  employer  is  withholding 
15%  of  a  debtor's  disposable  pay  for  a 
family  support  or  prior  withholding 
order,  the  amount  withheld  for  the 
subsequent  withholding  order  issued 
under  this  section  is  limited  to  10%  of 
the  debtor's  disposable  pay.  When  the 
fiamily  support  or  prior  withholding 
order  terminates,  the  amount  withheld 
for  the  subsequent  withholding  order 
issued  under  this  section  may  be 
increased  to  the  maximum  15%  allowed 
under  (i)(l). 

The  following  examples  illustrate 
how  the  rules  described  in  paragraphs 
(i)(l)  and  (i)(2)  work. 

Examples:  An  agency  issues  a  garnishment 
order  under  this  section  setting  the  amount 


of  garnishment  at  15%  of  the  debtor's 
disposable  pay. 

(A)  If  the  debtor's  disposable  pay  is  $200 
weekly  and  is  not  subject  to  other 
garnishment  orders  with  priority,  then  the 
amount  of  the  garnishment  under  this  section 
will  be  S30  weekly,  15%  of  disposable  pay 
(15%xS200=$30). 

(B)  If  the  debtor's  disposable  pay  is  S200 
weekly  and  is  subject  to  a  prior  garnishment 
order  in  the  amount  of  $40  weekly,  then  the 
amount  of  the  garnishment  imder  this  section 
will  be  $10  weekly.  The  $10  amount  is  the 
lesser  of  15%  of  disp>osable  pay 
(15%xS200=$30)  or  the  maximum  amount  to 
be  garnished  where  a  debtor's  pay  is  subject 
to  withholding  orders  with  priority 
(25%x$200=$50;  $50-$40=$10).  When  the 
prior  garnishment  order  terminates,  the 
amount  of  the  garnishment  shall  be  increased 
to  $30  weekly  because  the  calculation 
regarding  the  prior  withholding  orders  is  no 
longer  necessary. 

(C)  If  the  debtor's  disposable  pay  is  $200 
weekly  and  is  subject  to  a  garnishment  order 
with  priority  in  the  amount  of  SlOO  weekly, 
then  the  amount  of  the  garnishment  under 
this  section  will  be  SO.  The  SO  amount  is  the 
lesser  of  15%  of  disposable  pay 
(15%x$200=$30)  or  the  maximum  amount  to 
be  ganushed  where  a  debtor's  pay  is  subject 
to  withholding  orders  with  priority 
(25%x$200=$50;  $50— $100     $0).  When  the 
prior  garnishment  order  terminates,  the 
amount  of  the  garnishment  shall  be  increased 
to  $30  weekly  because  the  calculation 
regarding  the  prior  withholding  orders  is  no 
longer  necessary. 

Paragraph  (i)(3)  allows  the  debtor  to 
consent  in  writing  to  withholding  a 
greater  amount  than  provided  in 
paragraphs  (i)(l)  and  (i)(2). 

Under  paragraph  (i)(4),  the  employer 
is  required  to  promptly  pay  to  the 
agency  amounts  withheld  under  the 
garnishment  order,  generally  within  10 
days.  ^ 

As  provided  in  the  IX3IA,  under 
paragraph  (i)(5)  an  employer  is  not 
required  to  vary  its  pay  cycle  or 
disbursement  cycle  to  comply  with  a 
withholding  order  issued  purauant  to 
this  section. 

Paragraph  (i)(6)  provides  that  a 
withholding  order  issued  under  this 
section  will  take  priority  over  any 
assignment  or  allotment  by  an  employee 
of  his  wages,  except  for  an  assignment 
or  allotment  made  purauant  to  a  family 
support  judgment  or  order. 

Paragraph  (i)(7)  requires  the  employer 
to  continue  to  garnish  an  employee's 
wages  until  the  agency  notifies  die 
employer  that  gamistunent  is  no  longer 
appropriate. 

(j)  Exclusions  From  Garnishment 

As  required  by  the  fXZIA,  paragraph  (j) 
provides  that  no  withholding  of  a 
debtor's  wages  may  occur  in  the  case  of 
an  individual  who  has  been 
involuntarily  separated  from 
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employment  until  that  individual  has 
been  reemployed  continuously  for  at 
least  12  months.  The  debtor  bears  the 
burden  of  notifying  the  agency  of  an 
involuntary  separation  and  the 
circumstances  surrounding  any 
separation  from  employment  to  avoid 
wage  withholding  based  on  this 
provision. 

(k)  Financial  Hardship 

Paragraph  (k)(l)  allows  a  debtor  to 
request  a  review  by  the  agency  of  the 
amoimt  being  garnished  under  a  wage 
garnishment  order  based  on  materially 
changed  circumstances  which  result  in 
a  financial  hardship. 

Paragraph  (k)(2)  requires  the  debtor  to 
explain  and  submit  evidence  of  the 
materially  changed  circumstances  and 
the  effect  of  the  change  on  the  debtor's 
ability  to  pay. 

Paragraph  (k)(3)  explains  that  an 
agency  is  required  to  adjust  the  amounts 
withheld  under  the  garnishment  order  if 
a  financial  hardship  is  found  to  exist. 

(I)  Ending  Garnishment 

Paragraph  (1)(1)  requires  an  agency  to 
instruct  the  employer  to  discontinue 
garnishment  upon  its  receipt  of  the  full 
amount  of  the  debt,  including  interest, 
penalties,  and  administrative  costs. 

Paragraph  (1)(2)  requires  an  agency  to 
review  its  debtors'  accounts,  at  least 
annually,  to  ensure  that  garnishment 
has  been  terminated  for  accounts  that 
have  been  paid  in  full. 

(m)  Actions  Prohibited  by  the  Employer 

As  mandated  by  the  DCIA.  paragraph 
(m)  prohibits  employera  from  taking 
disciplinary  actions  against  a  debtor 
based  on  the  fact  that  the  debtor's  wages 
are  subject  to  administrative 
garnishment. 

(n)  Refiinds 

Paragraph  {n)(l)  requires  an  agency  to 
refund  promptly  to  a  debtor  amounts 
improperly  withheld  from  wages. 

Paragraph  (n)(2)  provides  that,  unless 
required  by  law  or  contract,  refunds 
shall  not  bear  interest. 

(o)  Right  of  Action 

As  authorized  by  the  DCIA,  paragraph 
(o)  provides  that  an  agency  may  sue  an 
employer  for  the  amounts  that  were  not 
properly  withheld  from  the  wages 
payable  to  the  debtor.  The  agency  may 
initiate  action  against  an  employer  only 
after  terminating  its  collection  efforts 
against  the  debtor.  For  purposes  of  this 
section,  this  occurs  when  an  agency  (1) 
has  terminated  collection  action  in 
accordance  with  the  Federal  Claims 
Collection  Standards  or  other  applicable 
standards,  or  (2)  has  not  received  any 


pajfments  for  the  debt  from  any  source 
for  at  least  one  year. 

Kcgulatery  Analyses 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866. 

It  is  hereby  certified  that  this 
proposed  regulation,  including  the 
certification  referenced  in  this  notice  of 
proposed  rulemaking  (see  paragraph  (h) 
of  this  section),  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Although  a  substantial  number  of  small 
entities  will  be  subject  to  this  proposed 
regulation  and  to  the  certification 
requirement  in  this  proposed  rule,  the 
requirements  will  not  have  a  significant 
economic  impact  on  these  entities. 
Employers  of  delinquent  debtors  must 
certify  certain  information  about  the 
debtor  such  as  the  debtor's  employment 
status  and  earnings.  This  information  is 
contained  in  the  employer's  payroll 
records.  Therefore,  it  will  not  take  a 
significant  amount  of  time  or  result  in 
a  significant  cost  for  an  employer  to 
complete  the  certification  form.  Even  if 
an  employer  is  served  withholding 
ordera  on  several  employees  over  the 
course  of  a  year,  the  cost  imposed  on  the 
employer  to  complete  the  certifications 
would  not  have  a  significant  economic 
impact  on  that  entity.  Employers  are  not 
required  to  vary  thefr  normal  fuy  cycles 
in  order  to  comply  with  a  withholding 
order  issued  purauant  to  this  proposed 
rule. 

List  of  Siibjects  m  31  CFR  Part  285 

Administrative  practice  and 
procedure.  Claims.  Debts,  Garnishment 
of  wages.  Hearing  and  appeal 
procedures.  Salaries,  Wages. 

Anthmity  aad  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  Part  285  is  proposed 
to  be  amended  to  read  as  follows: 

PART  285— DEBT  COLLECTION 
AUTHORITIES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 


1.  The  authority  citation  for  Part  285 
is  revised  to  read  as  follows: 

Aatfwrity:  26  U.S.C  6402;  31  U.S.C.  321, 
3701,  3716.  3720A,  3720D;  E.O.  13019 

2.  Subpart  B  consisting  of  §  285.1 1  is 
added  to  Part  285  to  read  as  follows: 

SubfMrt  B—AuthorftiM  Other  Than 
Offwt 

f2IS.11    Adnihilabatlvs 


(a)  Purpose.  This  regulation  provides 
procedures  for  Federal  ftgencies  to 


collect  money  from  a  debtor's 
disposable  pay  by  means  of 
administrative  wage  garnishment  to 
satisfy  delinquent  nontax  debt  owed  to 
the  United  States. 

(b)  Scope.  (1)  This  regulation  applies 
to  any  Federal  agency  that  administere 

a  program  that  gives  rise  to  a  delinquent 
nontax  debt  owed  to  the  United  States 
and  to  any  agency  that  pursues  recovery 
of  such  debt. 

(2)  This  regulation  shall  apply 
notwithstanding  any- provision  of  State 
law. 

(3)  Nothing  in  this  regulation 
precludes  the  compromise  of  a  debt  or 
the  suspension  or  termination  of 
collection  action  in  accordance  with 
applicable  law.  See,  for  example,  the 
Federal  Claims  Collection  Standards 
(FCCS).  4  CFR  Parts  101-105. 

(4)  "The  receipt  of  payments  pursuant 
to  this  regulation  does  not  preclude  a 
Federal  agency  from  pursuing  other  debt 
collection  remedies,  includiiig  the  offset 
of  Federal  payments  to  satisfy 
delinquent  nontax  debt  owed  to  the 
United  States.  A  Federal  agency  may 
puraue  such  debt  collection  remedies 
separately  or  in  conjimction  with 
administrative  wage  garnishment 

(5)  This  regulation  does  not  apply  to 
the  collection  of  delinquent  nontax  debt 
owed  to  the  United  States  frt>m  the 
wages  of  Federal  employees  from  their 
Federal  employment.  Federal  pay  is 
subject  to  the  Federal  salary  offset 
procedures  set  forth  in  5  U.S.C.  5514 
and  the  implementing  regulations. 

(c)  Definitions.  As  used  in  this  section 
the  following  definitions  shall  apply: 

Agency  means  a  department,  agency, 
court,  court  administrative  office,  or 
instrumentality  in  the  executive, 
judicial,  or  legislative  branch  of  the 
Federal  Government,  including 
government  corporations.  For  purposes 
of  this  regulation,  agency  means  either 
the  agency  that  administera  the  program 
that  gave  rise  to  the  debt  or  the  agency 
that  puraues  recovery  of  the  debt. 

Business  day  means  Monday  through 
Friday.  For  purposes  of  computation, 
the  last  day  of  the  period  will  be 
included  unless  it  is  a  Federal  legal 
holiday. 

Certificate  of  service  means  a 
certificate  signed  by  an  agency  official 
indicating  the  nature  of  the  document  to 
which  it  pertains,  the  date  of  mailing  of 
the  document,  and  to  whom  the 
document  is  being  sent 

Day  means  calendar  day.  For 
purposes  of  computation,  the  last  day  of 
the  period  will  be  included  unless  it  is 
a  Saturday,  a  Sunday,  or  a  Federal  legal 
holiday. 

Debt  or  c7aun  means  any  amount  of 
money,  fimds  or  property  that  has  been 


62462  Federal  Register  /  Vol.  62.  No.  225  /  Friday,  November  21,  1997  /  Proposed  Rules 


determined  by  an  appropriate  official  of 
the  Federal  Government  to  be  owed  to 
the  United  States  by  an  individual. 
Delinquent  nontax  debt  means  any 
nontax  debt  that  has  not  been  paid  by 
the  date  specified  in  the  agency's  initial 
written  demand  for  payment,  or 
applicable  agreement,  unless  other 
satisfectory  payment  arrangements  have 
been  made.  For  purposes  of  this  section, 
the  terms  "debt"  and  "claim"  are 
synonymous  and  refor  to  delinquent 
nontax  debt. 

Debtor  means  an  individual  who  owes 
a  delinquent  nontax  debt  to  the  United 
States. 

Disposable  pay  means  that  part  of  the 
debtor's  compensation  (including,  but 
not  limited  to,  salary,  bonuses, 
commissions,  and  vacation  pay)  from  an 
employer  remaining  after  the  deduction 
of  health  insurance  premiums  and  any 
amounts  required  by  law  to  be  withheld. 
For  purposes  of  this  section,  "amounts 
required  by  law  to  be  withheld"  include 
amounts  for  deductions  such  as  social 
security  taxes  and  withholding  taxes, 
but  do  not  include  any  amount  withheld 
pursuant  to  a  court  oider. 

Employer  means  a  person  or  entity 
that  employs  the  services  of  others  and 
that  pays  their  wages  or  salaries.  The 
term  employer  includes,  but  is  not 
limited  to.  State  and  local  Governments, 
but  does  not  include  an  agency  of  the 
Federal  Government. 

Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  the 
paying  of  those  amounts  to  a  creditor  in 
satisfaction  of  a  withholding  order. 

Withholding  order  means  any  order 
for  withholding  or  garnishment  of  pay 
issued  by  an  agency,  or  judicial  or 
administrative  body.  For  purposes  of 
this  section,  the  terms  "wage 
garnishment  order"  and  "garnishment 
order"  have  the  same  meaning  as 
"withholding  order." 

(d)  General  rule.  Whenever  an  agency 
determines  that  a  delinquent  debt  is 
owed  by  an  individual,  the  agency  may 
initiate  proceedings  to  administratively 
garnish  the  wages  of  the  delinquent 
debtor. 

(e)  Notice  requirements.  (1)  At  least  30 
days  before  the  initiation  of  garnishment 
proceedings,  the  agency  shall  mail,  by 
first  class  mail,  to  the  debtor's  last 
known  address  a  written  notice 
informing  the  debtor  of: 

(i)  The  natiu^  and  amount  of  the  debt; 

(ii)  The  intention  of  the  agency  to 
initiate  proceedings  to  collect  the  debt 
through  deductions  from  pay  until  the 
debt  and  all  accumulated  interest, 
penalties  and  administrative  costs  are 
paid  in  full;  and 


(iii)  An  explanation  of  the  debtor's 
rights,  including  those  set  forth  in 
paragraph  (e)(2)  of  this  section,  and  the 
time  frame  within  which  the  debtor  may 
exercise  his  or  her  rights. 

(2)  The  debtor  shall  be  afforded  the 
opportimity: 

(i)  To  inspect  and  copy  agency 
records  related  to  the  debt; 

(ii)  To  enter  into  a  written  repayment 
agreement  with  the  agency  under  terms 
agreeable  to  the  agency;  and 

(iii)  For  a  hearing  in  accordance  with 
paragraph  (f)  of  this  section  concerning 
the  existence  or  the  amount  of  the  debt 
or  the  terms  of  the  proposed  repayment 
schedule  under  the  garnishment  order. 
However,  the  debtor  is  not  entitled  to  a 
hearing  concerning  the  terms  of  the 
proposed  repayment  schedule  if  these 
terms  have  been  established  by  written 
agreement  under  paragraph  (e)(2)(ii)  of 
this  section. 

(3)  The  agency  will  keep  a  copy  of  a 
certificate  of  service  indicating  the  date 
of  mailing  of  the  notice. 

(f)  Hearing. — (1)  In  general.  Agencies 
shall  prescribe  regulations  for  the 
conduct  of  administrative  wage 
garnishment  hearings  or  shall  adopt  this 
section  without  change  by  reference. 

(2)  Request  for  hearing.  The  agency 
shall  provide  a  hearing,  which  at  the 
agency's  option  may  be  oral  or  written, 
if  the  debtor  submits  a  written  request 
for  a  hearing  concerning  the  existence  or 
amount  of  the  debt  or  the  terms  of  the 
repayment  schedule  (for  repayment 
schedules  established  other  than  by 
written  agreement  under  paragraph 
(e)(2)(ii)  of  this  section). 

(3)  Type  of  hearing  or  review,  (i)  For 
purposes  of  this  section,  whenever  an 
agency  is  required  to  afford  a  debtor  a 
hearing,  the  agency  shall  provide  the 
debtor  with  a  reasonable  opportiuiity  for 
an  oral  hearing  when  the  agency 
determines  that  the  issues  in  dispute 
caimot  be  resolved  by  review  of  the 
documentary  evidence,  for  example, 
when  the  validity  of  the  claim  turns  on 
the  issue  of  credibility  or  veracity. 

(ii)  If  the  agency  determines  that  an 
oral  hearing  is  appropriate,  the  time  and 
location  of  the  hearing  shall  be 
established  by  the  agency.  An  oral 
hearing  may,  at  the  debtor's  option,  be 
conducted  either  in-person  or  by 
telephone  confisrence.  All  travel 
expenses  incurred  by  the  debtor  in 
connection  with  an  in-person  hearing 
will  be  borne  by  the  debtor.  All 
telephonic  chaises  incurred  during  the 
hearing  will  be  the  responsibility  of  the 
agency. 

(iii)  This  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which  a 
determination  of  indebtedness  rarely 


involves  issues  of  credibility  or  veracity 
and  the  agency  has  determined  that 
review  of  the  written  record  is 
ordinarily  an  adequate  means  to  correct 
prior  mistakes. 

(iv)  In  those  cases  when  an  oral 
hearing  is  not  required  by  this  section, 
an  agency  shall  nevertheless  accord  the 
debtor  a  "paper  hearing,"  that  is,  an 
agency  will  decide  the  issues  in  dispute 
based  upon  a  review  of  the  written 
record.  The  agency  will  establish  a 
reasonable  deadline  for  the  submission 
of  evidence. 

(4)  Effect  of  timely  request.  Subject  to 
paragraph  (f)(13)  of  this  section,  if  the 
debtor's  written  request  is  received  by 
the  agency  on  or  before  the  15th 
business  day  following  the  mailing  of 
the  notice  described  in  paragraph  (e)(1) 
of  this  section,  the  agency  shall  not 
issue  a  withholding  order  under 
paragraph  (g)  of  this  section  until  the 
debtor  has  been  provided  the  requested 
hearing  and  a  decision  in  accordance 
with  paragraphs  (f)(10)  and  (f)(ll)  of 
this  section  has  been  rendered. 

(5)  Failure  to  timely  request  a  hearing. 
If  the  debtor's  written  request  is 
received  by  the  agency  after  the  15th 
business  day  following  the  mailing  of 
the  nodce  described  in  paragraph  (e)(1) 
of  this  section,  the  agency  shall  provide 
a  hearing  to  the  debtor  but  will  not 
delay  issuance  of  a  withholding  order 
unless  the  agency  determines  that  the 
delay  in  filing  the  request  was  caused  by 
factors  over  which  the  debtor  had  no 
control,  or  the  agency  receives 
information  that  the  agency  believes 
justifies  a  delay  or  cancellation  of  the 
withholding  order. 

(6)  Hearing  official.  A  hearing  official 
may  be  any  qualified  individual,  as 
determined  by  the  head  of  the  agency, 
including  an  administrative  law  judge. 

(7)  Procedure.  After  the  debtor 
requests  a  hearing,  the  hearing  official 
shall  notify  the  debtor  of: 

(i)  The  date  and  time  of  a  telephonic 
hearing; 

.(ii)  The  date,  time,  and  location  of  an 
in-person  oral  hearing;  or 

(iii)  The  deadline  for  the  submission 
of  evidence  for  a  written  hearing. 

(8)  Burden  of  proof  (i)  The  agency 
will  have  the  burden  of  going  forward 
to  prove  the  existence  or  amount  of  the 
debt. 

(ii)  Thereafter,  if  the  debtor  disputes 
the  existence  or  amount  of  the  debt,  the 
debtor  must  present  clear  and 
convincing  evidence  that  no  debt  exists 
or  that  the  amount  of  the  debt  is 
incorrect.  In  addition,  the  debtor  may 
present  evidence  that  the  terms  of  the 
repayment  schedule  are  unreasonable  or 
uxilawful. 
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(9)  Record.  The  hearing  official  must 
maintain  a  summary  record  of  any 
hearing  provided  under  this  section.  A 
hearing  is  not  required  to  be  a  formal 
evidentiary-type  hearing,  however, 
witnesses  who  testify  in  oral  hearings 

^will  do  so  under  oath  or  affirmation. 

(10)  Date  o/ decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  as  soon  as 
practicable,  but  not  later  than  sixty  (60) 
days  after  the  date  on  which  the  request 
for  such  hearing  was  received  by  the 
agency.  If  an  agency  is  unable  to  provide 
the  debtor  with  a  hearing  and  render  a 
decision  within  60  days  after  the  receipt 
of  the  request  for  such  hearing: 

(i)  The  agency  may  not  issue  a 
withholding  order  until  the  hearing  is 
held  and  a  decision  rendered;  or 

(ii)  If  the  agency  had  previously 
issued  a  withholding  order  to  the 
debtor's  employer,  the  agency  must 
suspend  the  withholding  order 
begiiming  on  the  61st  day  after  the 
receipt  of  the  hearing  request  and 
continuing  until  a  hearing  is  held  and 
a  decision  is  rendered. 

(11)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  summary  of  the  facts  presented; 

(ii)  The  hearing  official's  findings, 
analysis  and  conclusions;  and 

(iii)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(12)  Final  agency  action.  The  hearing 
official's  decision  will  be  the  final 
agency  action  for  the  purposes  of 
judicial  review  under  the 
Administrative  Procedures  Act  (5  U.S.C. 
701  et  seq.). 

(13)  Failure  to  appear.  In  the  absence 
of  good  cause  shown,  a  debtor  who  fails 
to  appear  at  a  hearing  scheduled 
pursuant  to  paragraph  (f)(4]  of  this 
section,  will  be  deemed  as  not  having 
timely  filed  a  request  for  a  hearing. 

(g)  Wage  garnishment  order.  (1) 
Unless  the  agency  receives  information 
that  the  agency  believes  justifies  a  delay 
or  cancellation  of  the  withholding  order, 
the  agency  shall  send,  by  first  class 
mail,  a  withholding  order  to  the  debtor's 
employer  within  30  days  after  the 
debtor  fails  to  make  a  timely  request  for 
a  hearing  (i.e..  within  15  business  days 
after  the  mailing  of  the  notice  described 
in  paragraph  (e)(1)  of  this  section),  or,  if 
a  timely  request  for  a  hearing  is  made 
by  the  debtor,  within  30  days  after  a 
final  decision  is  made  by  the  agency  to 
proceed  with  garnishment. 

(2)  The  withholding  order  sent  to  the 
employer  under  paragraph  (g)(1)  of  this 
section  shall  be  in  a  form  prescribed  by 
the  Secretary  of  the  Treasiuy  on  the 
agency's  letterhead  and  signed  by  the 
head  of  the  agency  or  his/her  delegatee. 
The  order  shall  contain  only  the 


information  as  may  be  necessary  for  the 
employer  to  comply  with  the 
withholding  order.  Such  information 
includes  the  debtor's  name,  address, 
and  social  security  number,  as  well  as 
instructions  for  withholding  and 
information  as  to  where  payments 
should  be  sent 

(3). The  agency  will  keep  a  copy  of  a 
certificate  of  service  indicating  the  date 
of  mailing  of  the  order. 

(h)  Certification  by  employer.  Along 
with  the  withholding  order,  the  agency 
shall  send  to  the  employer  a 
certification  in  a  form  prescribed  by  the 
Secretary  of  the  Treasury.  The  employer 
shall  complete  and  return  the 
certification  to  the  agency  within  the 
time  frame  prescribed  in  the 
instructions  to  the  form.  The 
certification  will  address  matters  such 
as  information  about  the  debtor's 
employment  status  and  disposable  pay 
available  for  withholding. 

(i)  Amounts  withheld.  (1)  Subject  to 
the  provisions  of  paragraph  (i)(3),  after 
receipt  of  the  garnishment  order  issued 
under  this  section  the  employer  shall 
deduct  from  all  disposable  pay  paid  to 
the  applicable  debtor  during  each  pay 
period  the  amount  indicated  on  the 
garnishment  order  up  to  15%  of  the 
debtor's  disposable  pay. 

(2)  When  a  debtor  s  pay  is  subject  to 
withholding  orders  with  priority  the 
following  shall  apply: 

(i)  Unless  otherwise  provided  by 
Federal  law,  withholding  orders  issued 
under  this  section  shall  be  paid  in  the 
amounts  set  forth  under  paragraph  (i)(l) 
of  this  section  and  shall  have  priority 
over  other  withholding  orders  which  are 
served  later  in  time.  Notwithstanding 
the  foregoing,  withholding  orders  for 
family  support  shall  have  priority  over 
withholding  orders  issued  imder  this 
section. 

(ii)  U  amounts  are  being  withheld 
from  a  debtor's  pay  pursuant  to  a 
withholding  order  served  on  an 
employer  before  a  withholding  order 
issued  pursuant  to  this  section,  or  if  a 
withholding  order  for  family  support  is 
served  on  an  employer  at  any  time,  the 
{unounts  withheld  pursuant  to  the 
withholding  order  issued  under  this 
section  shall  be  the  lesser  of: 

(A)  The  amount  calculated  under 
paragraph  (i)(l)  of  this  section,  or 

(BJ  An  amount  equal  to  25%  of  the 
debtor's  disposable  pay  less  the 
amount(s)  withheld  imder  the 
withholding  order(s)  with  priority. 

(3)  An  amount  greater  than  that  set 
forth  in  paragraphs  (i)(l)  and  (i)(2)  of 
this  section  may  be  withheld  upon  the 
written  consent  of  debtor. 

(4)  The  employer  shall  prompUy  pay 
to  the  agency  all  amounts  withheld  in 


accordance  with  the  withholding  order 
issued  pursuant  to  this  section. 

(5)  An  employer  shall  not  be  required 
to  vary  its  normal  pay  and  disbursement 
cycles  in  order  to  comply  with  the 
withholding  order. 

(6)  Any  assignment  or  allotment  by  an 
employee  of  his  earnings  shall  be  void 
to  the  extent  it  interferes  with  or 
prohibits  execution  of  the  withholding 
order  issued  under  this  part,  except  for 
any  assignment  or  allotmentmade 
pursuant  to  a  family  support  judgment 
or  order. 

(7)  The  employer  shall  withhold  the 
appropriate  amoimt  from  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  notification  from  the 
agency  to  discontinue  wage 
withholding.  The  garnishment  order 
shall  indicate  a  reasonable  period  of      ^ 
time  within  which  the  employer  is 
required  to  commence  wage 
withholding. 

(j)  Exclusions  from  garnishment.  The 
agency  may  not  garnish  the  wages  of  a 
debtor  who  it  knows  has  been 
involuntarily  separated  from  * 

employment  until  the  debtor  has  been 
reemployed  continuously  for  at  least  12 
months.  The  debtor  bears  the  burden  of 
informing  the  agency  of  the 
circumstances  surrounding  an 
involuntary  separation  from 
employment. 

(k)  Financial  hardship.  (1)  A  debtor 
whose  wages  are  subject  to  a  wage 
withholding  order  imder  this  section, 
may,  at  any  time,  request  a  review  by 
the  agency  of  the  amount  garnished, 
based  on  materially  changed 
circumstances  such  as  disability, 
divorce,  or  catastrophic  illness  which 
result  in  financial  hardship. 

(2)  A  debtor  requesting  a  review 
under  paragraph  (k)(l)  of  this  section  ' 
shall  submit  the  basis  for  claiming  that 
the  current  amount  of  garnishment 
results  in  a  financial  hardship  to  the 
debtor,  along  with  supporting 
documentation.  Agencies  shall  consider 
any  information  submitted  in 
accordance  with  procedures  and 
standards  established  by  the  agency. 

(3)  If  a  financial  hardship  is  found, 
the  agency  shall  downwardly  adjust,  by 
an  amount  and  for  a  period  of  time 
agreeable  to  the  agency,  the  amount 
garnished  to  reflect  the  debtor's 
financial  condition.  The  agency  will 
notify  the  employer  of  any  adjustments 
to  the  amounts  to  be  withheld. 

(1)  Ending  garnishment.  (1)  Once  the 
agency  has  fully  recovered  the  amounts 
owed  by  the  debtor,  including  interest, 
penalties,  and  administrative  costs 
consistent  with  the  FCCS,  the  agency 
shall  send  the  debtor's  employer 
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notification  to  discontinue  wage 
withholding. 

(2)  At  least  annually,  an  agency  shall 
review  its  debtors'  accounts  to  ensure 
that  garnishment  has  been  terminated 
for  accounts  that  have  been  paid  in  full. 

(m)  Actions  prohibited  by  the 
employer.  An  employer  may  not 
discharge,  refuse  to  employ,  or  take 
disciplinary  action  against  the  debtor 
due  to  the  issuance  of  a  withholding 
order  under  this  section. 

(n)  Refunds.  (1)  If  a  hearing  ofBcial.  at 
a  hearing  held  pursuant  to  paragraph 
(f)(3)  of  this  section,  determines  that  a 
debt  is  not  legally  due  and  owing  to  the 
United  States,  the  agency  shall  promptly 


refund  any  amount  collected  by  means 
of  administrative  wage  garnishment. 

(2)  Unless  required  by  Federal  law  or 
contract,  refunds  under  this  section 
shall  not  bear  interest 

(o)  Right  of  action.  The  agency  may 
sue  any  employer  for  any  amount  that 
the  employer,  after  receipt  of  the 
garnishment  order  provided  by  the 
agency  imder  paragraph  (g)  of  this 
section,  fails  to  withhold  from  wages 
owed  and  payable  to  an  employee. 
However,  a  suit  may  not  be  hied  before 
the  termination  of  the  collection  action, 
unless  earlier  filing  is  necessary  to  avoid 
expiration  of  any  applicable  statute  of 
liinitations  period.  For  purposes  of  this 


section,  "termination  of  the  collection 
action"  occurs  when  the  agency  has 
terminated  collecdon  action  in 
accordance  with  the  FCCS  or  other 
applicable  standards.  In  any  event, 
termination  of  the  collection  action  will 
have  been  deemed  to  occur  if  the  agency 
has  not  received  any  payments  to  satisfy 
the  debt,  in  whole  or  in  part,  from  any 
source  for  a  period  of  one  (1)  year. 

Dated:  November  17, 1997. 
RuaMU  D.  Morris, 
Commissioner. 
|FR  Doc.  97-30611  Filed  11-20-07;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  970-0439] 

Guidance  for  FDA  and  Industry:  Direct 
Final  Rule  Procedures 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  FDA  and 
Industry:  Direct  Final  Rule  Procedures." 
This  guidance  explains  when  and  how 
FDA  will  employ  direct  final 
rulemaking.  FDA  believes  that  direct 
final  rulemaking  will  expedite  the 
issuance  of  routine  or  otherwise 
noncontroversial  rules  and  conserve 
limited  Government  resources  for 
carrying  out  the  agency'  regulatory 
functions. 

DATES:  Written  comments  may  be 
submitted  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  A  copy 
of  this  guidance  will  be  made  available 
on  FDA's  World  Wide  Web  site  at 
"http://www.fda.gov/  opacom/ 
morechoices  /industry/preguide.htm". 
FOR  FURTHER  INFORMATION  CONTACT: 
Marquita  B.  Steadman,  OfHce  of  Policy 
(HF-26).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3480. 
SUPPLEMENTARY  INFORMATKM: 

I.  Background 

In  Executive  Order  12866, 
"Regulatory  Plaiming  and  Review"  (58 
FR  51735,  October  4, 1993).  the 
President  set  forth  the  administration's 
regulatory  philosophy  and  principles. 
The  Executive  Order  contemplates  an 
efficient  and  effective  rulemaking 
process,  including  the  conservation  of 
limited  Government  resources  for 
carrying  out  its  regulatory  functions. 
Furthermore,  "Improving  Regulatory 
Systems,"  an  Accompanying  Report  of 
the  National  Performance  Review, 
recognized  the  need  to  streamline  the 
regulatory  process  and  recommended 
the  use  of  "direct  final"  rulemaking 
procedures  to  reduce  needless  double 
review  of  noncontroversial  rules.  Direct 
final  rulemaking  involves  agency 
publication  of  a  rule  in  the  Federal 
Register  with  a  statement  that  unless 
significant  adverse  comment,  as  defined 


later  in  this  document,  is  received  on 
the  rule  within  a  specified  time  period, 
the  rule  will  become  effective  as  a  final 
rule  on  a  particular  date.  However,  if  a 
significant  adverse  comment  is  filed,  the 
rule  is  withdrawn,  and  the  agency  may 
publish  the  rule  as  a  proposed  rule 
under  the  usual  notice-and-comment 
procedures  of  the  Administrative 
Procedure  Act  (APA). 

From  1964  to  1995  the  Administrative 
Conference  of  the  United  States  (ACUS), 
established  by  the  Administrative 
Conference  Act  (5  U.S.C.  591-596), 
studied  the  efficiency,  adequacy,  and 
fairness  of  the  administrative 
procedures  used  by  Federal  agencies  in 
carrying  out  administrative  programs. 
When  it  was  in  existence,  ACUS  made 
recommendations  for  improvements  to 
the  agencies,  collectively  or 
individually,  and  to  the  President. 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  594(1)). 

In  the  Federal  Register  of  August  18. 
1995  (60  FR  43108),  ACUS  issued  a 
notice  adopting  five  recommendations 
at  its  Fifty-Second  Plenary  Session  held 
on  June  15  to  18, 1995. 
Recommendation  95-4,  "Procedures  for 
Noncontroversial  and  Expedited 
Rulemaking,"  endorsed  direct  final 
rulemaking  as  a  procedure  that  can 
expedite  rules  in  appropriate  cases  (see 
60  FR  43108,  August  18, 1995).  ACUS 
found  direct  final  rulemaking 
appropriate  where  a  rule  is  ex(>ected  to 
generate  no  significant  adverse 
comment.  ACUS  defined  significant 
adverse  conmient  as  one  where  the 
comment  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or 
apfxroach,  or  would  be  ineffective  or 
unacceptable  without  a  change  (60  FR 
43108  at  43111) .  ACUS  stated  that,  in 
determining  whether  a  significant 
adverse  comment  is  sufficient  to 
terminate  a  direct  final  rulemaking, 
agencies  should  consider  whether  the 
comment  raises  an  issue  serious  enough 
to  warrant  a  substantive  response  in  a 
notice-and-comment  process  (Id.). 
ACUS  noted  that  the  direct  final  rule 
process  allows  the  agency  to  issue  a  rule 
without  having  to  go  through  the  review 
process  twice  (i.e.,  at  the  proposed  and 
final  rule  stages)  while  at  the  same  time 
offering  the  public  the  opportunity  to 
challenge  the  agency's  view  that  the  rule 
has  no  significant  opposition  (60  FR 
43108  at  43111  and  43112). 

ACUS  determined  that  direct  final 
rulemaking  is  supported  by  two 
rationales  under  current  law.  First,  it  is 
justified  by  the  APA's  "good  cause" 
exemption  &om  notice-and-comment 
procedures  where  they  are  found  to  be 
"unnecessary."  ACUS  found  that  the 


agency's  solicitation  of  public  comment 
does  not  imdercut  this  argument,  but 
rather  validates  the  agency's  initial 
determination.  Second,  ACUS  stated 
that,  alternatively,  direct  final 
rulemaking  also  complies  with  the  basic 
notice-and-conmient  requirements  in 
section  553  of  the  APA.  ACUS  stated 
that  the  agency  provides  the  requisite 
notice  and  opportimity  to  comment  on 
the  rule  through  its  Federal  Register 
notice;  the  publication  requirements  are 
met,  although  the  information  has  been 
published  earlier  in  the  process  than 
normal;  and,  the  requisite  advance 
notice  of  the  effective  date  required  by 
the  APA  is  provided  (60  FR  43108  at 
43111). 

Because  the  process  protects  public 
comment  and  expedites  routine 
rulemaking,  ACUS  recommended  that 
agencies  use  direct  final  rulemaking  in 
all  cases  where  the  "unnecessary"  prong 
of  the  good  cause  exemption  is 
available,  unless  the  agency  determines 
that  the  process  would  not  expedite 
issuance  of  such  rules  (60  FR  43108  at 
43111).  ACUS  further  recommended 
that  agencies  explain  when  and  how 
they  will  employ  direct  final 
rulemaking.  Such  a  policy  should  be 
issued  as  a  procedural  rule  or  a  policy 
statement  (Id.). 

Provided  herein  and  on  FDA's  World 
Web  site  at  "http://www.fda.gov/ 
opacom/morechoices/  industry/ 
preguide.htm",  FDA  is  making  available 
a  guidance  document  titled  "Guidance 
for  FDA  and  Industry:  Direct  Final  Rule 
Procedures."  This  guidance  explains 
when  and  how  FDA  will  employ  direct 
final  rulemaking.  FDA  believes  that 
direct  final  rulemaking  will  expedite  the 
issuance  of  routine  or  otherwise 
noncontroversial  rules. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  Requests  and  comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  may  be  submitted 
at  any  time  and  will  be  used  to 
determine  whether  to  revise  the 
guidance  further. 

Dated:  November  12, 1997. 
William  B.  Schultz, 
Deputy  Commissioner  for  Policy. 

The  text  of  the  guidance  is  set  forth 
below: 

BILUNG  CODE  4ia(M>1-F 
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Guidance  for  FDA  and  Industry: 
Direct  Final  Rule  Procedures 


U.S.  Department  of  Health  and  Human  Services 

Food  and  Drug  Administration 

Office  of  Policy 

November  (insert  date  of  publication  in  the  FEDERAL  REOTSTFR),  1997 


Comments  and  suggestions  regarding  this  document  should  be  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food  and  Drug  Administration,  12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.   Requests  and  comments  are  to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  the  notice  of  availability  that  published  in  the  FEDERAL 
REGISTER  For  questions  regarding  this  document,  contact  Marquita  B.  Steadman,  Office  of 
Policy  (EIF-26),  Food  and  Drug  Adnanistration,  5600  Fishers  Lane,  RockviBc,  MD  20857,  301- 
443-3480. 
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I.  Summary 

This  guidance  will  explain  when  and  how  the  Food  and  Drug  Adrninistration  (FDA)  will  employ 
direct  final  rulemaking.  FDA  believes  that  direct  final  rulemaking  will  expedite  the  issuance  of  routine 
or  otherwise  noncontroversial  rules. 

n.  FDA's  Direct  Final  Rulemaking  Procedures 

This  guidance  adopts  many  aspects  of  the  former  Administrative  Conference  of  the  United  States' 
(1964  to  1995)  recommendations  concerning  direct  final  rulemaking.  FDA  may  use  the  direct  final  rule 
process  when  the  agency  does  not  anticipate  receiving  any  significant  adverse  comment,  or  when  a  rule 
may  qualify  for  exemption  from  notice-and-comment  rulemaking.  FDA  will  publish  in  the  notice  of  direct 
final  rulemaking  the  full  text  of  the  rule  and  the  statement  of  basis  and  purpose,  including  all  the  material 
that  would  be  required  in  the  preamble  to  a  final  rule.  FDA  will  also  publish  a  companion  proposed  rule 
in  the  same  issue  of  the  Federal  Raster.  That4)roposed  rule  will  serve  the  purpose  of  issuing  a  proposed 
rule  under  usual  notice-and-comment  procedures  in  the  event  the  direct  final  rule  is  withdrawn  because 
the  agency  receives  any  significant  adverse  comment 

FDA  ordinarily  will  allow  at  least  75  days  for  comment  on  the  direct  final  rule  after  it  is  published 
in  the  Federal  Register.  If  the  agency  receives  any  significant  adverse  comment,  the  agency  will  publish 
a  notice  of  significant  adverse  comment  and  withdraw  the  direct  final  rule  within  30  days  after  the  comment 
period  ends.  In  that  circumstance,  any  comments  received  will  be  considered  comments  on  the  proposed 
rule  and  will  be  considered  in  developing  a  final  rule  using  the  usual  APA  notice-and-comment  procedures. 
If  the  agency  receives  no  significant  adverse  comment  during  the  specified  comment  period,  the  direct 
final  rule  will  go  into  effect  no  later  than  60  days  after  the  comment  period  ends.  The  agency  will  publish 
a  document  confirming  the  effective  date  within  30  days  after  the  comment  period  ends,  which  ordinarily 
will  state  that  the  direct  final  rule  will  go  into  effect  30  days  after  the  confirmation  notice  is  published.    • 
This  means  that  a  direct  final  rule  that  receives  no  significant  adverse  comment  will  go  into  effect  no 
later  than  135  days  after  its  publication  in  the  Federal  Register. 
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FDA  will  adopt  ACUS's  definition  of  significant  adverse  comment  Thus,  significant  adverse  comment 
is  defined  as  one  where  the  comment  explains  why  the  rule  would  be  inappropriate,  including  challenges 
to  the  rule's  underlying  premise  or  approach,  or  would  be  ineffective  or  unacceptable  without  a  change. 
In  determining  whether  a  significant  adverse  comment  is  sufficient  to  terminate  a  direct  final  rulemaking, 
FDA  will  consider  whether  the  comment  raises  an  issue  serious  enough  to  warrant  a  substantive  response 
in  a  notice-and-comment  process.  FDA  notes  that  comments  that  are  fiivolous,  insubstantial,  or  outside 
the  scope  of  the  rule  would  not  be  considered  adverse  under  this  procedure.  A  comment  recommending 
a  rule  change  in  addition  to  the  rule  would  not  be  considered  a  significant  adverse  comment,  unless  the 
comment  states  why  the  rule  would  be  ineffective  widiout  the  additional  change.  In  addition,  if  a  significant 
adverse  comment  applies  to  part  of  a  rule  and  that  pan  can  be  severed  from  the  remainder  of  the  rule 
(e.g.,  where  a  rule  deletes  several  unrelated  regulations),  FDA  may  adopt  as  final  those  parts  of  the  rule 
that  are  not  the  subject  of  a  significant  adverse  conunenL 

As  discussed  previously,  FDA  will  only  use  direct  final  rulemaking  procedures  when  the  agency 
expects  that  there  will  be  no  significant  adverse  comment  For  example,  FDA  will  consider  direct  final 
rulemaking  for  minor,  substantive  changes  to  regulations;  incorporation  by  reference  of  the  latest  edition 
of  technical  or  industry  standards;  extensions  of  compliance  dates,  direct  incorporations  of  mandates  from 
new  legislation;  and  other  noncontroversial  rules  where  FDA  determines  that  use  of  direct  final  rulemaking 
is  in  the  public  interest  and  that  the  rule  is  unlikely  to  result  in  any  significant  adverse  comment 

nL  Significance  of  Guidance 

The  agency  has  adopted  Good  Guidance  Practices  (GGP's),  which  set  forth  the  agency's  policies 
and  procedures  for  the  development,  issuance,  and  use  of  guidance  documents  (62  FR  8%1,  Fcbnxsry 
27, 1997).  This  guidance  is  issued  as  Level  1  guidance  consistent  with  GGP's.  The  agency  will  not  solicit 
public  input  prior  to  implementation  because  the  guidance  presents  a  less  burdensome  policy  that  is 
consistent  with  the  public  health.  This  guidance  represents  the  agency's  current  thinking  on  direct  final 
rules.  It  does  not  operate  to  create  or  confer  any  rights  for  or  on  any  person  and  does  not  operate  to 
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bind  FDA  or  the  public.  An  alternative  approach  may  be  used  if  such  approach  satisfies  the  requirements 
of  the  applicable  statute,  regulation,  or  both. 

IV.  Request  for  Comments 

Interested  persons  may.  at  any  time,  submit  written  comments  on  this  guidance  to  the  Dockets 
Management  Branch  (address  above).  Such  comments  will  be  considered  when  determining  whether  to 
amend  the  current  guidance.  Two  copies  of  any  comments  are  to  be  submitted,  except  that  individuals 
may  submit  one  copy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

RxkJ  and  Drug  Administration 
[Dock«<Na97D-0112] 

International  Conference  on 
Harmonisation;  Guidance  on 
Genotoxicity:  A  Standard  Battery  for 
Genotoxicity  Testing  of 
Pharmaceuticals;  Availability 

AGENCY:  Food  and  Drug  Admiiustration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "S2B  Genotoxicity:  A 
Standard  Battery  for  Genotoxicity 
Testing  of  Pharmaceuticals."  The 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  identifies  a  standard  set  of 
genotoxicity  tests  that  should  be 
conducted  for  pharmaceutical 
registration  and  recommends  the  extent 
of  confirmatory  experimentation  in  in 
vitro  genotoxicity  tests  in  the  standard 
battery.  The  guidance  complements  the 
ICH  giudance  "Guidance  on  Specific 
Aspects  of  Regulatory  Genotoxicity 
Tests  for  Pharmaceuticals"  (S2A). 
DATES:  Effective  November  21, 1997. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857.  Copies  of  the  guidance  are 
available  &om  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
4573. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Robert  E. 
Osterberg,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
520),  Food  and  Drug 
Administration,  9201  Corporate 
Blvd.,  Rockville,  MD  20850,  301- 
827-2123. 
Regarding  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville.  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years  many  important  initiatives  have 
been  undertaken  by  regiUatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 


regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacttu^rs  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frx>m  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  April  3, 
1997  (62  FR  16026),  FDA  published  a 
draft  tripartite  guideline  entitled 
"Genotoxicity:  A  Standard  Battery  for 
Genotoxicity  Testing  of  ' 

Pharmaceuticals"  (S2B).  The  notice  gave 
interested  persons  an  opportunity  to 
submit  comments  by  June  2, 1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
16, 1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27, 1997),  this  document  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

Genotoxicity  tests  are  in  vitro  and  in 
vivo  tests  designed  to  detect  compounds 
that  induce  genetic  damage  directly  or 
indirectly  by  various  mechanisms. 
Compounds  that  are  positive  in  tests 


that  detect  such  damage  have  the 
potential  to  be  hiunan  carcinogens  and/ 
or  mutagens,  i.e^  may  induce  cancer 
and/or  heritable  defects.  The  guidance 
addresses  two  areas  of  genotoxicity 
testing  for  pharmaceuticals:  (1) 
Identification  of  a  standard  set  of  tests 
that  should  be  conducted  for 
registration  and  (2)  the  extent  of 
confirmatory  experimentation  in  in  vitro 
genotoxicity  tests  in  the  standard 
battery.  The  guidance  is  intended  to  be 
used  together  with  the  ICH  S2A 
guidance  entitled  "Guidance  on  Specific 
Aspects  of  Regulatory  Genotoxicity 
Tests  for  Pharmaceuticals"  (61  FR 
18198,  April  24.  1996)  as  ICH  guidance 

!>rinciples  for  testing  pharmaceuticals 
brpotential  genotoxicity. 

Inis  guidance  represents  the  agency's 
ciurent  thinking  on  a  recommended 
standard  battery  for  genotoxicity  testing 
of  a  pharmaceutical.  It  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
conunents  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  (http://www.fda.gov/cder/ 
guidance.htm). 

The  text  of  the  guidance  follows: 

S2B  Genotoxicity:  A  Standard  Battery  for 
Genotoxicity  Testing  of  Pharmaceuticala* 

1.  Introduction 

Two  fundamental  areas  in  which 
harmonization  of  genotoxicity  testing  for 


■  This  guidance  represents  the  agency's  current 
thinking  on  a  recommended  standard  battery  for 
genotoxicity  testing  of  a  pharmaceutical.  It  does  not 
create  or  confer  any  rights  for  or  on  any  person  and 
does  not  operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the  applicable  statute, 
regulations,  or  both. 
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phannaceuticals  is  cotisiderBd  necessary  are 
the  scope  of  this  guidance:  (I)  Identification 
of  a  standard  set  of  tests  that  should  be 
conducted  for  registration.  (II)  The  extent  of 
confirmatory  experimentation  in  in  vitro 
genotoxicity  tests  in  the  standard  battery. 
Further  issues  that  were  considered 
necessary  for  harmonization  can  be  found  in 
the  ICH  guidance  S2A  "Guidance  on  Specific 
Aspects  of  Regulatory  Genotoxicity  Tests  for 
Pharmaceuticals."  The  two  ICH  guidances  on 
genotoxicity  complement  each  other  and 
therefore  should  be  used  together  as  ICH 
guidance  principles  for  testing  of  a 
pharmaceutical  for  potential  genotoxicity. 

2.  General  Purpose  of  Genotoxicity  Testing 

Genotoxicity  tests  can  be  defined  as  in 
vitro  and  in  vivo  tests  designed  to  detect 
compounds  that  induce  genetic  damage 
directly  or  indirectly  by  various  mechanisms. 
These  tests  should  enable  a  hazard 
identification  with  respect  to  damage  to  DNA 
and  its  fixation.  Fixation  of  damage  to  DNA 
in  the  form  of  gene  mutations,  larger  scale 
chromosomal  damage,  recombination  and 
numerical  chromosome  changes  is  generally 
considered  to  be  essential  for  heritable  effects 
and  in  the  multistep  process  of  malignancy, 
a  complex  process  in  which  genetic  changes 
may  play  only  a  part.  Compounds  which  are 
positive  in  tests  that  detect  such  kinds  of 
damage  have  the  potential  to  be  human 
carcinogens  and/or  mutagens,  i.e.,  may 
induce  cancer  and/or  heritable  defects. 
Because  the  relationship  between  exposure  to 
particular  chemicals  and  carcinogenesis  is 
established  for  man,  while  a  similar 
relationship  has  been  difficult  tp  prove  for 
heritable  diseases,  genotoxicity  tests  have 
been  used  mainly  for  the  prediction  of 
carcinogenicity.  Nevertheless,  because  germ 
line  mutations  are  clearly  associated  with 
human  disease,  the  suspicion  that  a 
compoimd  may  induce  heritable  effects  is 
considered  to  be  just  as  serious  as  the 
suspicion  that  a  compound  may  induce 
cancer.  In  addition,  the  outcome  of  such  tests 
may  be  valuable  for  the  interpretation  of 
carcinogenicity  studies. 

3.  The  Standard  test  Battery  for 
Genotoxicity 

Registration  of  pharmaceuticals  requires  a 
comprehensive  assessment  of  their  genotoxic 
potential.  It  is  cleai  that  no  single  test  is 
capable  of  detecting  all  relevant  genotoxic 
agents.  Therefore,  the  usual  approach  should 
be  to  carry  out  a  battery  of  in  vitro  and  in 
vivo  tests  for  genotoxicity.  Such  tests  are 
complementary  rather  than  representing 
different  levels  of  hierarchy. 

The  general  features  of  a  standard  test 
battery  can  be  outlined  as  follows: 

(i)  It  is  appropriate  to  assess  genotoxicity 
in  a  bacterial  reverse  mutation  test.  This  test 
has  been  shown  to  detect  relevant  genetic 
changes  and  the  majority  of  genotoxic  rodent 
carcinogens. 

(ii)  DNA  damage  considered  to  be  relevant 
for  mammalian  cells  and  not  adequately 
measured  in  bacteria  should  be  evaluated  in 
mammalian  cells.  Several  mammalian  cell 
systems  are  in  use:  Systems  that  detect  gross 
chromosomal  damage  (in  vitro  tests  for 
structural  and  numerical  chromosomal 


aberrations),  systems  that  detect  primarily 
gene  mutations  (see  Note  1),  and  a  system 
that  detects  gene  mutations  and  clastogenic 
effects  (mouse  lymphoma  tk  assay)  (see  Note 
2).  The  information  given  in  Notes  3  and  4 
demonstrates  that  with  appropriate  test 
protocols  (see  section  5  of  this  document)  the 
various  in  vitro  tests  for  chromosomal 
damage  and  the  mouse  lymphoma  tk  assay 
yield  results  with  a  high  level  of  congruence 
for  compounds  that  are  regarded  as  genotoxic 
but  yield  negative  results  in  the  bacterial 
reverse  mutation  assay.  Therefore,  these 
systems  are  currently  considered 
interchangeable  when  used  together  with 
other  genotoxicity  tests  in  a  standard  battery 
for  genotoxicity  testing  of  pharmaceuticals,  if 
these  test  protocols  are  used. 

(iii)  An  in  vivo  test  for  genetic  damage 
should  usually  be  a  p>art  of  the  test  battery 
to  provide  a  test  model  in  which  additional 
relevant  factors  (absorption,  distribution, 
metabolism,  excretion)  that  may  influence 
the  genotoxic  activity  of  a  compound  are 
included.  As  a  result,  in  vivo  tests  permit  the 
detection  of  some  additional  genotoxic  agents 
(see  Note  S).  An  in  vivo  test  for  chromosomal 
damage  in  rodent  hematopoietic  cells  fulfills 
this  need.  This  in  vivo  test  for  chromosomal 
damage  in  rodents  could  be  either  an  analysis 
of  chromosomal  aberrations  in  bone  marrow 
cells  or  an  analysis  of  micronuclei  in  bone 
marrow  or  peripheral  blood  erythrocytes. 

The  following  standard  test  battery  is 
recommended  based  upon  the  considerations 
mentioned  above: 

(i)  A  test  for  gene  mutation  in  bacteria. 

(ii)  An  in  vitro  test  with  cytogenetic 
evaluation  of  chromosomal  damage  with 
Tnnmmnlinn  cells  or  an  in  vitTO  mousB 
lymphoma  tk  assay. 

(iii)  An  in  vivo  test  for  chromosomal 
damage  using  rodent  hematopoietic  cells. 
For  compounds  giving  negative  results,  the 
completion  of  this  3-test  battery,  performed 
and  evaluated  in  accordance  with  current 
reconmiendations.  will  usually  provide  a 
sufficient  level  of  safety  to  demonstrate  the 
absence  of  genotoxic  activity  (see  Note  6). 
Compounds  giving  positive  results  in  the 
standard  test  battery  may.  depending  on  their 
therapeutic  use,  need  to  be  tested  more 
extensively  (see  ICH  S2A  "Guidance  on 
Specific  Aspects  of  Regulatory  Genotoxicity 
Tests  for  Pharmaceuticals"). 

The  suggested  standard  set  of  tests  does  not 
imply  that  other  genotoxicity  tests  are 
generally  considered  inadequate  or 
inappropriate  (e.g.,  tests  for  measurement  of 
DNA  adducU.  DNA  strand  breaks.  DNA 
repair  or  recombination).  Such  tests  serve  as 
options  in  addition  to  the  standard  battery  for 
further  investigation  of  genotoxicity  test 
results  obtained  in  the  standard  battery. 
Furthermore,  molecular  techniques  to  study 
mechanisms  of  genotoxicity  in  the  standard 
battery  systems  may  be  useful  for  risk 
assessment.  Only  under  extreme  conditions 
in  which  one  or  more  tests  comprising  the 
standard  battery  caimot  be  employed  for 
technical  reasons,  alternative  validated  tests 
can  serve  as  substitutes.  For  this  to  occur, 
sufficient  scientific  justification  should  be 
provided  to  support  the  argument  that  a 
given  standard  battery  test  is  not  appropriate. 

The  standard  battery  does  not  include  an 
independent  test  designed  specifically  to  test 


for  aneuploidy.  However,  information  on  this 
type  of  damage  may  be  derived  from  the  tests 
for  chromosomal  damage  in  vitro  and  in  viva 
Elements  of  the  standard  protocols  that 
provide  such  information  are  elevations  in 
the  mitotic  index,  polyploidy  induction  and 
micronucleus  evaluation.  There  is  also 
limited  experimental  evidence  that 
aneuploidy  inducers  can  be  detected  in  the 
mouse  lymphoma  tk  assay  (see  Note  4).  In 
such  cases,  further  testing  may  be  needed. 

4.  ModificatioDS  of  the  3-Test  Battery 

The  following  sections  give  situations 
where  the  standard  3-test  battery  may  need 
modification. 

4.1  Limitations  to  the  Use  of  Bacterial  Test 
Organisms 

There  are  circumstances  where  the 
performance  of  the  bacterial  reverse  mutation 
test  does  not  provide  appropriate  or 
sufficient  information  for  the  assessment  of 
genotoxicity.  This  may  be  the  case  for 
compounds  tliat  are  excessively  toxic  to 
bacteria  (e.g.,  some  antibiotics)  and 
compounds  thought  or  known  to  interfere 
with  the  mammalian  cell  repUcation  system 
(e.g..  topoisomerase  inhibitors,  nucleoside 
analogues,  or  inhibitors  of  DNA  metabolism). 
For  these  cases,  usually  two  in  vitro 
mammalian  cell  tests  should  be  performed 
using  two  diffierent  cell  types  and  of  two 
different  endpoints  (gene  mutation  (see  Note 
1)  and  ctuomosomal  damage).  Nevertheless, ' 
it  is  still  important  to  perform  the  bacterial 
reverse  mutation  test  (see  Note  7);  either  a 
full  test  or  a  limited  (range-finding)  test  (see 
section  5  of  this  document)  may  be 
appropriate. 

4.2  Compounds  Bearing  Structural  Alerts  for 
Genotoxic  Activity 

Structurally  alerting  compounds  (see  Note 
8)  are  usually  detectable  in  the  standard  3- 
test  battery.  However,  compounds  bearing 
structural  alerts  that  have  given  negative 
results  in  the  standard  3-test  battery  may 
necessitate  limited  additional  testing.  The 
choice  of  additional  test(s)  or  protocol 
modification(8)  depends  on  the  chemical 
nature,  the  known  reactivity,  and  metabolism 
data  on  the  structurally  alerting  compound 
under  question  (see  Note  9  and  ICH  S2A 
"Guidance  on  Specific  Aspects  of  Regulatory 
Genotoxicity  Tests  for  Phumaceuticals"). 

4.3  Limitations  to  the  Use  of  Standard  In 
V/vo  Tests 

There  are  compounds  for  wkich  standard 
in  vivo  tests  do  not  provide  additional  useful 
information.  These  include  compounds  for 
which  data  from  studies  on  toxicokinetics  or 
pharmacokinetics  indicate  that  they  are  not 
systemically  absorbed  and  therefore  are  not 
available  for  the  target  tissues  in  standard  in 
vivo  genotoxicity  tests.  Examples  of  such 
compounds  are  some  radioimaging  agents, 
aluminum-based  antacids,  and  some 
dermally  applied  phaimaceuticals.  In  cases 
where  a  modification  of  the  route  of 
administration  does  not  provide  sufficient 
target  tissue  exposure,  it  may  be  appropriate 
to  base  the  evaluation  only  on  in  vitro 
testing. 
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4.4  Additional  Genotoxicity  Testing  in 
Relation  to  the  Carcinogenicity  Bioassay 

4.4.1  Evidence  for  Tumor  Response 

Additional  genotoxicity  testing  in 
appropriate  models  may  be  conducted  for 
compounds  that  were  negative  in  the 
standard  3-te8t  battery  but  which  have  shown 
effiects  in  carcinogenicity  bioassay(s)  with  no 
clear  evidence  for  a  nongenotoxic 
BMchaaism.  To  help  understand  the 
BMcfauiism  of  action,  additional  testing  can 
include  modified  conditions  for  metabolic 
activation  in  in  vitro  tests  or  can  include  in 
vivo  tests  measuring  genetic  damage  in  target 
organs  of  tujnor  induction  (e.g.,  liver  UDS 
test,  32P-postlabeling,  mutation  induction  in 
transgenes,  molecular  characterization  of 
genetic  changes  in  tumor-related  genes). 

4.4.2  Structurally  Unique  Chemical  Classes 

On  rare  occasions,  a  completely  novel 
compound  in  a  unique  structural  chemical 
class  will  be  introduced  as  a  pharmaceutical. 
When  such  a  compound  will  not  be  tested  in 
chronic  rodent  carcinogenicity  bioassays, 
further  genotoxicity  evaluation  may  be 
invoked. 

5.  SUodard  Procedure*  for  In  Vitro  Teats 

Reproducibility  of  experimental  results  is 
an  essential  component  of  research  involving 
novel  methods  or  unexpected  findings; 
however,  the  routine  testing  of  chemicals 
with  standard,  widely  used  genotoxicity  tests 
need  not  always  be  completely  replicated. 
These  tests  are  sufficiently  well  characterized 
and  have  sufficient  internal  controls  that 
repetition  can  usually  be  avoided  if  protocols 
with  built-in  confirmatory  elements,  such  as 
those  outlined  below,  are  used. 

For  both  bacterial  and  mammalian  cell 
gene  mutation  tests,  the  results  of  a  range- 
finding  test  can  be  used  to  guide  the  selection 
of  concentrations  to  be  used  in  the  definitive 
mutagenicity  test.  By  these  means,  a  range- 
finding  test  may  supply  sufficient  data  to 
provide  reassurance  that  the  reported  result 
is  the  correct  one.  In  bacterial  mutagenicity 
tests,  preliminary  range-finding  tests 
perfonned  on  all  bacterial  strains,  with  and 
without  metabolic  activation,  %vith 
appropriate  positive  and  negative  controls, 
and  with  quantification  of  mutants,  may  be 
considered  a  sufficient  replication  of  a 
subsequent  complete  lest.  Similarly,  a  range- 
finding  test  may  also  be  a  satisfactory 
substitute  for  a  complete  repeat  of  a  test  in 
gene  mutation  tests  with  mammalian  cells 
other  than  the  mouse  lymphoma  tk  assay  (see 
below)  if  the  range-finding  test  is  performed 
with  and  without  metabolic  activation,  with 
appropriate  positive  and  negative  controls, 
and  with  quantification  of  mutants  {see  Note 
10). 

For  the  cytogenetic  evaluation  of 
chromosomal  damage  in  vitro,  the  test 
protocol  includes  the  conduct  of  tests  «vith 
and  without  metabolic  activation,  with 
appropriate  positive  and  negative  controls, 
where  the  exposure  to  the  test  articles  is  3 
to  6  hours  and  a  sampling  time  of 
approximately  1.5  normal  cell  cycles  from 
the  beginning  of  the  treatment.  A  con»  -^uoua 
treatment  without  metabolic  activation  xp  to 
the  sampling  time  of  approximately  1.5 
normal  call  cycles  is  needed  in  case  of  a 


negative  result  for  the  short  treatment  period 
without  metabolic  activation.  Certain 
chemicals  may  be  more  readily  detected  by 
longer  treatment  or  delayed  sampling  times, 
e.g.,  some  nucleoside  analogues  or  some 
nitrosamines.  Negative  results  in  the 
presence  of  a  metabolic  activation  system 
may  need  confirmation  on  a  case-by-case 
basis  (see  Note  11).  In  any  case,  information 
on  the  ploidy  status  should  be  obtained  by 
recording  the  incidence  of  polyploid  cells  as 
a  percentage  of  the  number  of  metaphase 
cells.  An  elevated  mitotic  index  or  an 
increased  incidence  of  polyploid  cells  may 
give  an  indication  of  the  potential  of  a 
compound  to  induce  aneuploidy.  In  such 
cases,  further  testing  may  be  needed. 

For  the  mouse  lymphoma  tk  assay,  the  test 
protocol  includes  the  conduct  of  tests  with 
and  without  metabolic  activation,  with 
appropriate  positive  and  negative  controls, 
where  the  exposure  to  the  test  articles  is  3 
to  4  hours.  A  continuoxu  treatment  without 
metabolic  activation  for  approximately  24 
hours  is  needed  in  case  of  a  negative  result 
for  the  short  treatment  without  metabolic 
activation  (see  Note  4).  Negative  results  in 
the  presence  of  a  metabolic  activation  system 
may  need  confirmation  on  a  case  by  case 
basis  (see  Note  11).  In  any  case,  an  acceptable 
mouse  lymphoma  tk  assay  includes  (i)  the 
incorporation  of  positive  controls,  which 
induces  mainly  small  colonies  and  (ii)  colony 
sizing  for  positive  controls,  solvent  controls, 
and  at  least  one  positive  test  compound  dose 
(should  any  exist),  including  the  culture  that 
gave  the  greatest  mutant  frequency. 

Following  such  testing,  further 
confirmatory  testing  in  the  case  of  clearly 
negative  or  positive  test  resulu  is  not  usually 
needed. 

Ideally,  it  should  be  possible  to  declare  test 
results  as  clearly  negative  or  clearly  positive. 
However,  test  results  sometimes  do  not  fit  the 
predetermined  criteria  for  a  positive  or 
negative  call  and  therefore  are  declared 
"equivocal."  The  application  of  statistical 
methods  aids  in  data  interpretation,  however, 
adequate  biological  interpretation  is  of 
critical  importance.  Nonetheless,  further 
testing  is  usually  indicated  for  equivocal 
results. 

6.  Notes 

(1)  Test  approaches  currently  accepted  for 
the  assessment  of  maiynnalian  cell  gene 
mutation  involve  the  tic  locus  using  mouse 
lymphoma  L5178Y  cells  or  human 
lymphoblastoid  TK6  cells,  the  hprt  locus 
using  CHO  cells,  V79  cells,  or  L5178Y  cells, 
or  the  gpt  locus  using  AS52  cells. 

(2)  The  molecular  dissection  of  mutants 
induced  at  the  tk  locus  shows  a  broad  range 
of  genetic  events  including  point  mutations, 
deletions,  translocations,  recombinations, 
etc  Small  colony  mutants  have  been  shown 
to  predominantly  lack  the  tkt,  allele  as  a 
consequence  of  structural  or  numerical 
alterations  or  recombinational  events.  There 
is  some  evidence  that  other  loci,  such  as  hprt 
or  gpt  are  also  sensitive  to  large  deletion 
events.  However,  due  to  the  X-chromosomal 
origin  of  the  hprt  gene  which  is  probably, 
flanked  by  essential  genes,  large  scale 
deletion  events  or  numerical  alteratioiu  often 
do  not  give  rise  to  mutant  colonies,  thus 


limiting  the  sensitivity  of  this  genetic  locus 
relative  to  the  tk  locus  for  the  detection  of  a 
wide  range  of  genetic  changes. 

(3)  With  respect  to  the  cytogenetic 
evaluation  of  chromosomal  damage,  it  is  not 
uncommon  for  the  systems  currently  in  use. 
i.e.,  several  systems  with  permanent 
mammalian  cells  in  culture  and  human 
lymphocytes  either  isolated  or  in  whole 
blood,  to  give  different  results  for  the  same 
test  compound.  However,  there  is  evidence 
that  some  of  the  differences  observed  have 
been  due  to  protocol  differences.  This  may  be 
minimized  by  using  the  procedures  described 
in  section  5  of  this  document. 

For  the  great  majority  of  presumptive 
genotoxic  compounds  that  were  negative  in 
a  bacterial  reverse  mutation  assay,  §ie  data 
on  chromosomal  damage  in  vitro  and  mouse 
lymphoma  tk  results  are  in  agreement 
Several  reliable  studies  indicate  that  the 
mouse  lymphoma  tk  assay  is  able  to  detect 
compounds  that  induce  structural  and 
numerical  chromosomal  damage.  For  safety 
testing  of  pharmaceuticals,  the  mouse 
lymphoma  tk  assay  is  considered  an 
acceptable  alternative  to  the  direct  analysis  of 
chromosomal  damage  in  vitro.  Although 
colony  sizing  is  an  essential  element  of  the 
mouse  lymphoma  tk  assay  test  protocol.  It 
gives  only  limited  information  on  the  type  of 
damage  induced  in  mutant  colonies.  Further 
mechanistic  investigations  may  be  used  to 
assess  the  nature  of  cytogenetic  changes 
induced  by  clastogens  and  aneuploidy 
inducers  in  the  mouse  lymphoma  tk  assay. 
Such  information  could  be  provided  by 
studies  to  demonstrate  the  loss  of  the  tk  gene 
or  the  loss  of  the  chromosome  carrying  the 
tkgene. 

(4)  The  detection  of  a  number  of  different 
nucleoside  analogues  and  base  analogues  is 
enhanced  for  the  mouse  lymphoma  tk  assay 
when  the  treatment  protocol  for  both  agar 
and  microtitre  methods  includes  a  24-hour 
treatment  regimen  in  the  absence  of  an 
exogenous  metabolic  activation  system. 
Similarly,  the  detection  of  aneuploidy 
inducers  is  enhanced  if  a  24-hour  treatment 
regimen  is  used  with  the  microtitre  method. 
Currently,  there  is  no  evidence  to  support 
this  conclusion  for  the  soft  agar  method.  The 
specificity  of  the  test  protocol,  i.e.,  to  obtain 
correct  test  results  for  presumptive 
nongenotoxic  compounds,  does  not  change 
significantly  using  a  24-hour  treatment  in  the 
microtitre  method.  For  the  soft  agar  method, 
there  appears  to  be  a  reduction  in  specificity 
under  the  same  treatment  regimen.  Based  on 
this  information,  the  microtitre  method  is 
recommended  for  use  in  the  standard  battery. 

(5)  There  are  a  small  but  significant 
number  of  genotoxic  carcinogens  that  are 
reliably  detected  by  the  bone  marrow  tests  for 
chromosomal  damage  that  have  yielded 
negative/weak/conflicting  results  in  the  pairs 
of  in  vitro  tests  outlined  in  the  standard 
battery  options,  e.g.,  bacterial  reverse 
mutation  plus  one  of  a  selection  of  possible 
tests  with  cytogenetic  evaluation  of 
chromosomal  damage  or  bacterial  mutation 
plus  the  mouse  lymphoma  tk  assay. 
Carcinogens  such  as  procarbazine, 
hydroquinone,  urethane  and  Senzene  fall 
into  this  category. 

(6)  The  continuing  evolution  of  short-term 
tests  and  test  methodologies  will  afford  new. 
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more  sensitive,  more  practical,  more 
expeditious,  and  more  economical 
techniques  for  detection  of  genotoxic 
compounds.  Some  of  these  may  ultimately 
replace  the  genotoxicity  tests  used  for 
regulatory  purposes.  Among  the  more 
promising  tests,  the  in  vitro  micronucleus 
test  appears  to  ofiisr  potential  for  screening 
purposes. 

(7)  Some  antibacterial  agents,  albeit  highly 
toxic  to  the  tester  strains,  are  detected  as 
genotoxic  at  very  low,  sublethal 
concentrations  in  the  bacterial  reverse 
mutation  test  (e.g.,  nitiofuran  antibiotics). 

(8)  Certain  structurally  alerting  molecular 
entities  are  recognized  as  being  causally 
related  to  the  carcinogenic  and/or  mutagenic 
potential  of  chemicals.  Examples  of 
structural  alerts  include  alkylating 
electrophilic  centers,  unstable  epoxides, 
aromatic  amines,  azo-stnictures.  N-nitioso- 
groups,  aromatic  nitro-groups. 

(9)  For  some  classes  of  compounds  with 
specific  structural  alerts,  it  is  established  that 
specific  protocol  modifications/ additional 
tests  are  necessary  for  optimum  detection  of 
genotoxicity  (e.g.,  molecules  containing  an 
azo-group,  glycosides,  compoimds  such  as 
nitroimidaaues  requiring  nitioreduction  for 


activation,  compounds  such  as  phenacetin 
requiring  another  rodent  S9  for  metabolic 
activation).  The  additional  testing  needed 
when  the  chosen  3-test  battery  yields 
negative  results  for  a  structurally  alerting  test 
compound  could  consist  of  such 
modifications. 

(10)  The  dose  range-finding  study  should: 
(i)  Give  information  on  the  shape  of  the 
toxicity  dose-response  curve  if  the  test 
compound  exhibits  toxicity,  (ii)  include 
hi^y  toxic  concentrations,  and  (iii)  include 
quantification  of  mutants  in  the  cytotoxic 
range.  If  a  compound  is  not  toxic,  then 
mutants  should  nevertheless  be  quantified. 

(11)  A  repetition  of  a  test  using  the 
identical  source  and  concentration  of  the 
metabolic  activation  system  is  usually  not 
necessary.  A  modification  of  the  metabolic 
activation  system  may  be  indicated  for 
certain  rb«""«">l  classes  where  knowledge  is 
available  on  specific  requirements  of 
metabolism.  This  would  usually  invoke  the 
use  of  an  external  metabolizing  system  which 
is  known  to  be  competent  for  the 
metabolism/activation  of  the  class  of 
compound  under  test 


7.GkMMiy 

Cytogenetic  evaluation:  Chromosome 
structure  analysis  in  mitosis  or  meiosis  by 
light  microscopy. 

DNA  adduct:  (Covalent)  binding  of 
chemicals  to  DNA. 

DNA  repair.  Reconstitution  of  damaged 
DNA  sequence. 

DNA  strand  bnakr.  Single  or  double 
strand  scissions  in  the  DNA. 

Sumerical  chromosome  changes: 
Chromosome  numbers  different  from  the 
original  haploid  or  diploid  set  of 
chromosomes;  for  cell  lines,  chromosome 
numbers  different  from  the  modal 
chromosome  set 

Recombination:  Breakage  and  balanced  or 
unbalanced  rejoining  of  DNA. 

Transgene:  An  exogenous  or  foreign  gene 
inserted  into  the  host  genome,  into  eitlwr 
somatic  cells  or  germ  line  cells. 

Dated:  November  15. 1997. 
William  K.  Habbud. 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-30706  Filed  11-20-97;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-42M-N-02] 

The  HUD  2020  Managenwnt  Reform 
Plan:  Notice  of  New  HUD  ReM 
Structure 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  the  New  Field 

Structure  under  the  HUD  2020 
Management  Reform  Plan  and  Cost- 
Benefit  Analysis. 

SOiaiARY:  On  August  12. 1997.  HUD 
published  in  the  Federal  Register  notice 
of  the  "HUD  2020  Management  Reform 
Plan."  The  HUD  2020  Management 
Reform  Plan  is  HUD's  plan  for 
significant  management  reforms  at  the 
Department.  The  reforms  contained  in 
the  plan  are  directed  toward  (1) 
empowering  people  and  communities  to 
improve  themselves  and  (2)  restoring 
HUD's  reputation  and  credibility  by 
improving  the  efficiency  and 
effectiveness  of  the  Department's 
programs,  operations  and  provision  of 
services. 

This  notice  presents  the  new  HUD 
Field  structure  under  the  HUD  2020 
Management  Reform  Plan,  including  an 
analysis  of  the  costs  and  benefits  of  that 
plan.  The  new  Field  structure  is 
designed  to  reallocate  the  Department's 
resources  to  strengthen  service  delivery 
from  HUD's  current  81  Field  Offices. 
The  HUD  2020  Management  Reform 
Plan  does  not  result  in  the  closing  of 
any  HUD  offices  and  calls  for  no 
reduction  or  transfer  in  the  location  or 
in  the  amount  of  services  currently 
provided  by  the  Department  to  its 
constituents. 

FOR  FUmXER  MFORMATION  CONTACT:  For 
further  information,  contact  the  Office 
of  Departmental  Operations  and 
Coordination,  the  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street,  SW.  Washington  DC 
20410.  (202)  70&-0988.  (This  is  not  a 
toll  free  number.)  Comments  or 
questions  can  be  submitted  through  the 
Internet  to 

Candis_B._Harrison©hud.gov.  More 
information  on  HUD's  Management 
Reform  Plan  can  be  found  on  HUD's 
Home  Page  on  the  World  Wide  Web  at 
http://www.hud.gov.  and  the  plan  is 
available  at  http://www.hud.gov/ 
reform/ mrindex.html. 

SUPPt.EM6NTARY  MFORMATKM: 

L  Introduction  and  Background 

On  August  12. 1997  (62  FR  43204). 
HUD  published  in  the  Federal  Register 
noUce  of  the  "HUD  2020  Management 
Reform  Plan."  The  HUD  2020 


Management  Reform  Plan  is  HUD's  plan 
for  significant  management  reforms  at 
the  Department.  This  plan  is  directed  to 
restoring  HUD's  reputation  and 
credibility  by  improving  the  efficiency 
and  effectiveness  of  the  Department's 
programs,  operations  and  delivery  of 
services.  The  restructuring  of  HUD's 
internal  operations  (as  distinct  from  its 
services  to  its  constituency)  is  needed  to 
resolve  a  series  of  management 
deficiencies  identified  by  the  Secretary, 
the  General  Accounting  Office,  and  the 
Office  of  the  Inspector  General.  The 
restructuring  of  HUD's  internal 
operations  includes  restructuring  of  the 
Department's  Field  Offices,  bideed, 
HUD's  internal  operations  at  its  Field 
Offices  will  undergo  significant  change 
under  the  HUD  2020  Management 
Reform  Plan.  The  change  is  designed  to 
strengthen  HUD's  field  operations. 

For  some  time,  the  Department  has 
needed  to  find  new  and  more  efficient 
ways  to  carry  out  its  mission  because  of 
budget  constraints  and  related 
downsizing  pressures.  One  strategy  that 
HUD  will  pursue  in  this  connection  is 
the  consolidation  of  certain  internal 
operations  and  moving  the 
responsibility  for  these  operations  to 
field  locations.  Consolidation  of 
operations  in  field  locations  does  not 
constitute  a  novel  way  of  doing 
business.  Many  private  sector 
companies  reorganized  and  restructured 
under  this  type  of  model  over  a  decade 
ago.  Models  of  this  type  in  the  financial 
services  industry  are  particularly 
compelling  and  relevant  to  HUD.  Over 
the  past  decades,  many  banks,  such  as 
Citibank  and  NationsBank,  consolidated 
their  routine  functions  into  centralized 
"back  office"  processing  centers  and 
established  "store-front"  customer 
offices  closer  to  their  markets.  HUD's 
consolidated  operation  centers  outlined 
in  the  HUD  2020  Management  Reform 
Plan  are  based  in  part  on  these  private 
sector  models. 

Therefore,  to  address  the 
Department's  current  outdated  and 
outmoded  top-down  Headquarters/Field 
structure,  the  HUD  2020  Management 
Reform  Plan  reallocates  the 
Department's  resources  in  a  way  that  is 
designed  to  strengthen  HUD's  current  81 
Field  Offices,  and  improve  service 
delivery  capacity.  The  plan  does  this  by 
creating  at  every  Field  Office  a 
Community  Builder  Staff  with  the 
ability  to  provide  the  full  range  of  HUD 
programs,  liaison,  and  customer  services 
to  individuals,  community 
organizations,  and  governments.  This 
makes  the  Field  Offices  more  customer- 
friendly  and  community-oriented.  In 
creating  these  offices,  there  is  no 
reduction  or  transfer  in  the  location  or 


amount  of  services  provided  by  the 
Department  to  the  recipients  of  its 
services.  Additionally,  no  offices  are 
being  closed  as  a  result  of  this 
restructuring.  The  design  of  the  plan  is 
for  HUDs  81  Field  Offices  to  remain 
and  to  be  better  focused  in  serving  their 
constituents.  Section  III  of  this  notice 
provides  a  cost-benefit  analysis  of  the 
new  field  structure. 

n.  Description  of  Changes 

The  HUD  2020  Management  Reform 
Plan  will  fundamentally  alter  the 
structxire  of  HUD  and  the  way  it  serves 
America's  communities.  The  current 
field  structure  has  State  offices  with  a 
staff  of  program-specific  employees. 
This  structure  will  be  replaced  by  Field 
Offices  staffed  with  Community 
Builders  and  Public  Trust  Officers. 
While  none  of  the  Field  Offices  will 
close,  their  internal  operations  will 
change  dramatically,  becoming 
processing  centers  and  new  Service 
Centers.  In  this  way.  HUD  will  maintain 
an  enhanced  presence  in  the 
communities  while  improving  the 
allocation  of  its  resources. 

Consolidated  Opemtions  Centers 

The  HUD  2020  Management  Reform 
Plan  provides  for  the  consolidation  of 
several  major  functions  of  the 
Department.  The  most  important 
consolidation  efforts  involve  creating 
both  department-wide  and  program- 
specific  centers.  Overall,  the  HUD  2020 
Management  Reform  Plan  calls  for  the 
establishment  of  17  types  of 
consolidated  operation  centers  in  the 
field.  The  location  of  these  centers 
reflects  a  geographic  balance  throughout 
the  United  States.  The  major 
consolidations  include  an  Enforcement 
Center,  a  Real  Estate  Assessment  Center, 
Section  8  Financial  Management  Center, 
Single  Family  Homeownership  Centers 
and  the  Chief  Financial  Officer's  (CFO) 
Accounting  Center.  The  specific 
operations  of  these  centers  were 
discussed  in  more  detail  in  the  August 
12,  1997  Federal  Register  notice.  (See 
62  FR  43212-43213.) 

The  consolidation  of  operations  and 
functions  in  certain  centers  is 
exclusively  a  redesign  of  internal 
processing.  While  the  consolidation 
may  include  the  transfer  of  certain 
internal  functions  from  Headquarters  to 
the  field  or  from  one  Field  Office  to 
another,  there  will  be  no  impact  on  the 
level  of  government  services  to  the  local 
area  since  these  functions  by  nature  are 
not  location  specific.  Since  the 
consolidation  of  processing  functions  is 
designed  to  speed  processing  times  and 
increase  accuracy,  the  generalized 
impact  is  expected  to  be  beneficial  to 


Federal  Register  /  Vol.  62.  No.  225  /  Friday,  November  21,  1997  /  Notice 


62479 


program  customers,  regardless  of 
geographic  location.  The  establishment 
of  consolidated  operations  centers  in  the 
field  will  bring  HUD  services  closer  to 


the  customers  who  need  these  services, 
and  closer  to  the  customers  who  can 
help  ensure  that  HUD  is  making  the  best 
decisions  that  it  can  with  respect  to  its 


services  and  operations.  A  complete  list 
of  HUD's  Consolidated  Operations 
follows: 


HUD'S  CONSOUDATED  OPERATIONS  CENTERS 


Consolidated  operation 

Assessment  Center  ....„_....„.._......„...„....._...... 

Enforcement  Center _ 

Section  8  Financial  Management  Center  „ 

Tit»e  I  Asset  Recovery  Center 

FHA/Single  Family  Homeownership  Centers  (4) 

Property  Disposition  Centers  (2)  

FHA  Multifamily  Hubs  (18) „ _ 


FHA  Multifamily  Program  Operations  Centers 
(33). 


Function 


Field  Legal  Centers  (8)  

Field  Legal  Hubs  (22)  „ 

PIH  Troubled  Agency  Recovery  Centers  (2) 
PIH  Special  Applications  Center 


PIH  Grants  Processing  Center 

PIH  Hubs  (27) 

PIH  Program  Centers  (16) 

Fair  Housing  Hubs  (10)  


Fair  Housing  Program  Centers  (18)  .« ~ 

Fair  Housing  Local  Sites  (24)  

Economic    Development    and    Empowerment 

Service. 
Administrative  Service  Centers  (3)  


Employee  Service  Center 
CFO  Accounting  Center ... 
HUD  Area  Office  


Community  Service  Center 


Standardizes  the  financial  and  physical  evaluations  of  housing  and  public  housing  portfolios. 

Takes  aggressive  action  against  troubled  housing  and  public  housing  portfolios  that  lail  phys- 
ical and  financial  inspections,  along  with  enforcement  actions  for  FHEO  and  CRD  grantees. 

Integrates  and  restructures  the  financial  n»nagement  systems  and  payment  processes  for  all 
Section  8  programs. 

Manages  the  collection  of  deficiency  belances  owed  to  FHA  as  a  result  of  buyer  defaufts. 

Manage  insurance  endorsements,  technical  reviews,  underwriting,  loss  mitigabon,  marketing 
and  outreach,  and  lender  monitoririg. 

Manage  the  foreclosure  and  disposition  of  HUD-owned  and  HUD-assigned  properties. 

Supervise  multifamily  centers  and  administer  all  FHA  multifamily  mortgage  Insurance,  direct 
k>an,  and  capital  grant  programs  with  the  exception  of  Multifamily  Property  Disposrtkm, 
Processing  of  Rent  Supplement  and  Section  8  Voucher/Monthly  bilhngs  and  coinsured 
loans. 

Administer  all  FHA  multifamily  mortgage  insurance,  direct  k}an,  and  capital  grant  programs 
with  the  exception  of  Multifamily  Property  Disposition,  the  processing  of  Rent  Supplement 
and  Section  8  Voucher/Monthly  Billings  and  coinsured  loans. 

ProvkJe  full  range  of  legal  services. 

Provide  program  specific  legal  services  to  Housing  and  PIH. 

Develop  and  implement  strategies  to  Improve  the  performance  of  trout)led  PHAs. 

Administers  the  processing  of  PIH  demolition/disposition,  mixed-income  alkwation  plans,  and 
5(h)  htomeownership  applications. 

Manages  all  aspects  of  competitive  grants,  as  well  as  the  put)lic  housing  operating  and  capital 
funds. 

Supervise  and  perform  all  PIH  functions  within  a  defined  geography  area,  including  program 
performance,  administration,  technical  assistance  and  compliance  functions. 

Perform  all  PIH  program  performance,  administration,  technical  assistance  and  compliance 
functions. 

Supervise  all  FHEO  functions  within  a  defined  geographic  area.  Perform  all  FHEO  compliarK» 
and  enforcement  or  complaint  Intake  functions  for  the  defined  area. 

Perform  all  FHEO  compliance  and  enforcement  functions. 

Perform  all  FHEO  compliance  and  enforcement  functions  for  a  local  jurisdictkxi.    . 

Coordinates  all  HUD  economk:  development  and  job  skills  programs  to  provide  improved 
focus  on  community  empowerment. 

Support  FieW  Offices  with  such  services  as  information  technology,  human  resources,  pro- 
curement and  space  planning. 

Handles  all  payroll,  kieneflts  and  counseling  sen/ices. 

Manages  all  field  program  and  administrative  accounting  operations. 

In  addition  to  t>eing  the  kx:ation  of  one  or  more  consolidated  program  operations  hubs  and 
centers,  Area  Office  operations  will  consist  of  community  resource  and  liaison  senhces  for 
public-private  partnerships,  marketing  and  outreach  for  homeownership,  community  and 
economk;  devetopment,  technical  assistance  and  general  trout>le-shooting.  Tl>ey  will  also 
continue  to  perform  the  full  range  of  fiekf  management  functioru. 

Area  Offk»s  will  continue  to  perform  major  management  responsitxiities  (e.g.  funding.  polk:y 
interpretation,  monitoring  and  assistance)  relating  to  FHEO,  CPD,  Housing,  Put>lic  and  In- 
dian Housing  Programs,  as  well  as  legal  counsel  and  administrative  support. 

Coordinators  and  Community  Builders,  with  direct  linkages  to  consolidated  program  oper- 
ations, vwll  provide  the  broad  range  of  HUD  programs,  liaison  and  customer  services  to 
state,  local  and  community  organizations,  that  Is,  for  public  and  assisted  housing,  home- 
ownership,  community  and  economic  development,  fair  housing,  technk:al  assistance,  pub- 
ic-private partnerships  and  complaints  resolutkxi. 


Field  Office  Operations  by  Location 

The  restructuring  of  program 
operations  in  the  Field  Offices  is 
designed  substantially  to  increase  the 
current  level  and  quality  of  service  to 
local  communities.  The  HUD 
Management  Reform  Plan  states  that  "it 
is  paramount  that  HUD  retain  its  scope 
and  presence  in  communities  across  the 
country;  HUD's  81  Field  Offices  will 
remain  and  be  better  focused  in  serving 
their  constituents."  The  plan  calls  for 


every  HUD  Field  Office  to  have  a 
Community  Service  Center  and  the 
establishment  of  community  builders  to 
augment  the  quality  and  quantity  of 
service  delivery  to  local  communities. 
With  respect  to  the  locatioh  of  the 
consolidated  centers  to  be  established 
throughout  the  U.S.,  the  general  criteria 
for  determining  the  locations  of  these 
centers  are  as  follows: 

Economy  of  Scale/Scope.  Greater 
workload  productivity  and  customer 


service  by  consolidating  program 
operations  at  one  or  more  sites  as 
compared  with  current  operations. 

Projected  Population  Bases. 
Anticipated  location  of  future 
customers,  based  on  projected 
metropolitan  area  growth. 

Workload  and  Portfolio.  Current/ 
anticipated  concentration  of  program 
workload  portfolio. 
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Location  of  Industry  Partners.  Sites 
convenient  to  the  Department's  primary 
program  users/facilities. 

Accessibility.  Convenience  of  travel/ 
transportation  and  other  business 
requirements. 

Consolidation  of  functions  is  designed 
to  achieve  consistency  and  uniformity 
in  the  performance  of  these  functions. 


and  to  avoid  duplication  of  effort  and 
streamline  operations.  Consistency  and 
uniformity  make  these  functions  easier 
for  HUD  employees  to  perform,  and 
make  HUD  programs  simpler  and  more 
understandable  for  HUD's  program 
participants.  Under  this  restructuring  of 
internal,  back  office  operations,  there  is 


no  reduction  or  transfer  in  the  location 
or  amount  of  services  provided  by  the 
Department  to  the  recipients  of  its 
services  as  a  result  of  the  HUD  2020 
Management  Reform  Plan.  A  complete 
description  of  how  HUD's  internal 
operations  will  be  structured  at  each 
Held  location  follows: 


New  hud  Field  Structure  Locations  And  Program  Operations 


Location 


AKwiy  .„ 

ARxjquerque 


Anchorage 


Atlanta 


Baltimore 


Bangor 

Birmingham 


Boise  .. 
Boston 


Buffalo 


Burlington 
Carrxlen  ... 
Caribbean 


Ctiarteston 


Chicago 


Cindnrtati 
Clevetarxi 

Columbia  . 

Columtxjs 


Corai  Gables 


Dallas  . 
Denver 


Des  Moines 


Detroit 


Fargo „ 

Rint  

Fort  Worth 


Fresrw 

Grand  Rapids 
Greensboro  ... 


Hartford 


Headquarters 


Proposed  HUD  operations 


Community  Service  Center,  Local  Administrative  Support.  Title  I  Asset  Recovery  Center. 

Area  Office,  Community  Service  Center.  CPD  Field  Office,  Fair  Housing  Local  Site.  FHA  Multi- 
tamily  Programs  Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Community  Sen^ice  Center.  CPD  Field  Office.  FHA  Muttifamily  Programs  Operation  Center. 
Local  Administrative  Support. 

Administrative  Seryrice  Center,  Area  Office,  Community  Service  Center,  CPD  Field  Office.  Fair 
Housing  Hub,  Fair  Housing  Program  Center,  FHA/Single  Family  Homeownership  Center. 
FHA  Muttifamily  Hub,  Field  Legal  Center,  PIH  Hub,  Property  Disposition  Center. 

Area  Office,  Community  Service  Center,  CPD  Field  Office.  Fair  Housing  Program  Center.  FHA 
Muttifamily  Hub,  Field  Legal  Hub.  Local  Administrative  Support.  PIH  Hub. 

Community  Service  Center. 

Area  OfTice,  Community  Service  Center.  CPD  Field  Office,  Fair  Housing  Local  Site.  FHA  Multi- 
family  Programs  Operation  Center.  Field  Legal  Hub.  Local  Administrative  Support.  PIH  Hub. 

Community  Service  Center. 

Area  Office,  Community  Service  Center.  CPD  Field  Office,  Fair  Housing  Hub,  Fair  Housing 
Program  Center,  Federal  Tort  Claims  Center,  FHA  Muttifamily  Hub.  Field  Legal  Center, 
Local  Administrative  Support.  PIH  Hub. 

Area  Office,  Community  Service  Center,  CPD  Field  Office.  Fair  Housing  Local  Site.  FHA  Multi- 
family  Hub,  Field  Legal  Hub.  Local  Administrative  Support.  PIH  Hub. 

Community  Service  Center. 

Community  Service  Center. 

Area  Office.  Community  Service  Center,  CPD  Field  Office.  FHA  Multifamily  Programs  Oper- 
ation Center.  Fair  Housing  Local  Site,  Field  Legal  Hub.  Local  Administrative  Support.  PIH 
Hub. 

Commur>ity  Service  Center. 

Community  Service  Center.  FHA  Multifamily  Programs  Operation  Center.  Local  Administrative 
Support. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Employee  Service  Center.  FHA 
Muttifamily  Hub,  Field  Legal  Center.  Muttifamily  Quality  Assurance  Unit,  PIH  Special  Appli- 
cations Center.  PIH  Hub,  Fair  Housing  Hub,  Fair  Housing  Program  Center. 

Community  Service  Center,  Local  Administrative  Support. 

Community  Service  Center,  FHA  Muttifamily  Programs  Operation  Center.  Field  Legal  Hub.  PIH 
Troubled  Agency  Recovery  Center,  Local  Administrative  Support,  PIH  Hub. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Local  Site.  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Program  Center,  FHA 
Multifamily  Hub,  Field  Legal  Hub.  Local  Administrative  Support.  PIH  Program  Center. 

Area  Office,  Community  Service  Center.  CPD  Field  Office.  Fair  Housing  Program  Center.  FHA 
Muttifamily  Programs  Operation  Center.  Field  Legal  Hub.  Local  Administrative  Support,  PIH 
Hub. 

Community  Service  Center,  Local  Administrative  Support. 

Administrative  Service  Center,  Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair 
Housing  Hub,  Fair  Housing  Program  Center,  FHA/Single  Family  Homeownerstiip  Center, 
FHA  Multifamily  Hub,  Field  Legal  Center,  Local  Administrative  Sup)port.  PIH  Hub. 

Community  Service  Center.  FHA  Muttifamily  Programs  Operation  Center.  Local  Administrative 
Support. 

Area  Office.  Community  Service  Center.  CPD  Field  Office.  Fair  Housing  Program  Colter.  FHA 
Multifamily  Hub,  Field  Legal  Hub.  Local  Administrative  Support.  PIH  Hub. 

Community  Service  Center. 

Community  Service  Center. 

Area  Office.  CFO  Accounting  Center,  Community  Service  Center,  CPD  Field  Office.  Fair 
Housing  Hub,  Fair  Housing  Program  Center,  FHA  Multifamily  Hub.  Field  Legal  Center,  Local 
Administrative  Support,  PIH  HUB.  Property  Disposition  Center. 

Community  Service  Center. 

Community  Service  Center,  Local  Administrative  Support 

Area  Office.  Community  Sen/ice  Center,  CPD  Field  Office.  Fair  Housing  Local  Site,  FHA  Multi- 
tamily  Hub,  FieW  Legal  Hub,  Local  Administrative  Support.  PIH  Hub. 

Area  Office.  Community  Sen/ice  Center,  CPD  Field  Office.  Fair  Housing  Local  Site,  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support.  PIH  Program  Center. 

Assessment  Center,  Enforcement  Center.  PIH  Grants  Processing  Center,  Economic  Develop- 
ment and  Empowerment,  Service. 
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New  hud  Field  Structure  Locations  And  Program  Operations— Corrtinued 


Location 


Proposed  HUD  operations 


Helena  ... 
Hortolulu 


Houston 

Indianapolis 

Jackson  

JacKsonvWe 

Kansas  City.  KS 


Kansas  City,  MO 
Knoxville 


Las  Vegas  ... 
Little  Rock  ... 
Los  Angeles 
Louisville  


Lubbock  

Manchester 


Memphis 

Milwaukee  ....'. 

Minneapolis/SL  Paul 

Nashville 

New  Orleans 

New  York  City 


Newark  , 

Oklahoma  City 
Omaha  ~. 


Ortando  

Philadelphia 


Phoenix  ... 
Pittsburgh 
Portland  ... 


Provklence 


Reno 

Richmorxi 


Sacramento  ... 
Salt  Lake  City 
San  Antonio  .. 


San  Diego  

San  Francisco 


Community  Servtoe  Center. 

Community  Servne  Center.  CPD  FieW  Office.  FHA  Multifamily  Programs  Operation  Center, 
Fair  Housing  Local  Site,  Local  Administrative  Support. 

Community  Service  Center,  Fair  Housing  Local  Site.  FHA  Multifamily  Programs  Operatkm 
Center,  Local  Administrative  Support.  PIH  Program  Center. 

Area  Office.  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Local  Site,  FHA  Multt- 
famlty  Programs  Operation  Center.  Local  Administrative  Support,  PIH  Program  Center. 

Area  Office,  Community  Service  Center,  CPD  FieW  Office,  Fair  Housing  Local  Site.  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support.  PIH  Program  Center. 

Area  Office.  Community  Service  Center.  CPD  FieW  Office,  Fair  Housing  Local  Site,  FHA  Mutti- 
family Hub,  FieW  Legal  Hub.  Local  Administrative  Support,  PIH  Hub. 

Area  Office,  Community  Service  Center.  CPD  FieW  Office,  Fair  Housing  Hub,  Fair  Housing 
Program  Center.  FHA  Multifamily  Hub.  FieW  Legal  Hub,  Local  Administrative  Support.  PIH 
Hub. 

Section  8  Financial  Management  Center. 

Area  Office,  Community  Service  Center,  Fair  Housing  Local  Site.  FHA  Multifamily  Programs 
Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Community  Servk»  Center,  FHA  Muttifamily  Programs  Operation  Center.  Local  Administrative 
Support. 

Area  Office.  Community  Service  Center,  CPD  FieW  Offne.  Fair  Housing  Local  Site.  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support.  PIH  Hub. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Program  Center.  FHA 
Multifamily  Hub.  Field  Legal  Hub,  Local  Administrative  Support,  PIH  Hub. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Program  Center,  FHA 
Multifamily  Programs  Operation  Center,  Local  Administrative  Support.  PIH  Hub. 

Community  Service  Center.  Local  Administrative  Support. 

Community  Service  Center,  FHA  Multifamily  Programs  Operation  Center,  Local  Administrative 
Support. 

Community  Service  Center,  FieW  Legal  Hub,  Local  Administrative  Support,  PIH  Troubled 
Agency  Recovery  Center. 

Area  Office,  Community  Service  Center.  CPD  FieW  OffkM.  Fair  Housing  Local  Site,  FHA  Multi- 
lamlly  Programs  Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Local  Site,  FHA  Multi- 
family  Hub,  FieW  Legal  Hub,  Local  Administrative  Support,  PIH  Hub. 

Community  Service  Center,  CPD  FieW  Office,  FHA  Multifamily  Programs  OperatWn  Center, 
Local  Administrative  Support.  PIH  Program  Center. 

Area  Offk»,  Community  Service  Center,  CPD  FieW  Offwe,  Fair  Housing  Program  Center,  FHA 
Muttifamily  Programs  OperatWn  Center.  Local  Administrative  Support,  PIH  Hub. 

Administrative  Service  Center,  Area  Office,  Community  Service  Center.  CPD  FieW  Office.  Fair 
Housing  Hub,  Fair  Housing  Program  Center,  FHA  Multifamily  Hub,  FieW  Legal  Center.  PIH 
Hub. 

Area  Office.  Community  Senhce  Center.  CPD  FieW  Offk»,  FHA  Multifamily  Programs  Oper- 
ation Center.  Local  Administrative  Support,  PIH  Hub. 

Area  Office,  Community  Service  Center.  CPD  FieW  Offk».  Fair  Housing  Local  Site.  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Area  Office,  Community  Service  Center.  CPD  FieW  Office,  Fair  Housing  Local  Site,  FHA  Multi- 
family  Programs  Operation  Center,  FieW  Legal  Hub.  Local  Administrative  Support.  PIH  f*ro- 
gram  Center. 

Community  Service  Center. 

Area  Office,  Community  Service  Center,  CPD  FieW  Office,  Fair  Housing  Hub,  Fair  Housing 
Program  Center,  FHA/Single  Family  Homeownership  Center,  FHA  Multifamily  Hub,  FieW 
Legal  Center.  Local  Administrative  Support,  PIH  Hub. 

Community  Service  Center,  FHA  Multifamily  Programs  OperatWn  Center.  Local  Administrative 
Support. 

Community  Service  Center.  CPD  FieW  Office,  Fair  Housing  Local  Site.  FHA  Muttifamily  Pro- 
grams Operation  Center,  FieW  Legal  Hub.  Local  Administrative  Support.  PIH  Hub. 

Community  Service  Center,  CPD  FieW  Office,  Fair  Housing  Local  Site,  FHA  Multifamily  Pro- 
grams Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Community  Service  Center,  FHA  Multifamily  Programs  Operation  Center,  Local  Administrative 
Support. 

Community  Service  Center. 

Community  Sennce  Center,  GPD  FieW  Office.  Fair  Housing  Local  Site.  FHA  Multifamily  Pro- 
grams (Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Community  Service  Center,  Local  /Wministrative  Support. 

Community  Service  Center,  Local  Administrative  Support. 

Area  Office,  Community  Service  Center,  CPD  Field  Office.  Fair  Housing  Local  Site,  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support,  PIH  Hub. 

Community  Service  Center,  Local  Administrative  Support. 

Area  Office.  Community  Service  Center.  CPD  FieW  Office,  Fair  Housing  Hub.  Fair  Housing 
Program  Center.  FHA  Multifamily  Hub.  FieW  Legal  Center.  Local  Administrative  Support. 
PIH  Hub. 


62482 


= 


Federal  Register  /  Vol.  62,  No.  225  /  Friday,  November  21,  1997  /  Notice 


NEW  HUD  Field  Structure  locations  And  Program  Operations— Continued 


Location 


Santa  Ana 
Seattle 


Shreveport 
Sioux  Fans 
Spokane  .... 
Springfield 
SL  Louis  .... 


Tafnpa 

Tucaon  ™... 

Tutsa  

Washington, 

Wilmington 


DC 


Proposed  HUD  operations 


Community  Service  Center.  FHA/Single  Family  Homeownership  Center,  Local  Administrative 
Support. 

Area  Office,  Community  Sennce  Center,  CPD  Field  Office,  Fair  Housing  Hub,  Fair  Housing 
Program  Center.  FHA  Muitifamily  Hub,  FiekJ  Legal  Hub.  Local  Administrative  Support,  PIH 
Hub. 

Community  Service  Center,  Local  Administrative  Support 

Community  Service  Center. 

Community  Service  Center. 

Community  Service  Center. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Local  Site,  FHA  Multi- 
family  Programs  Operation  Center,  Local  Administrative  Support,  PIH  Program  Center. 

Community  Service  Center. 

Community  Service  Center. 

Community  Service  Center,  Local  Administrative  Support. 

Area  Office,  Community  Service  Center,  CPD  Field  Office,  Fair  Housing  Local  Site.  Local  Ad- 
ministrative Support.  PIH  Program  Center. 

Community  Service  Center. 


m.  Impact  of  Restructuring  of  Internal 
Operations 

HUD  is  publishing  its  cost-benefit 
analysis  of  the  reorganization  with  this 
notice.  (The  reorganization  of  HUD 
proposed  by  the  HUD  2020  Management 
Reform  Plan  does  not  result  in  the 
closing  of  any  HUD  offices  or  in  the 
reduction  of  services.  Therefore, 
publication  of  this  study  is  not  required, 
but  HUD  is  publishing  it  as  a  matter  of 
policy  to  provide  background  for  its 
organizational  decisions.)  HUD 
considered  the  costs  and  benefits  that 
the  reorganization  would  have 
particularly  on  HUD's  field  operations 
since  the  restructuring  of  internal 
operations  in  the  field  is  more  profound 
than  in  Headquarters.  HUD's  analysis  of 
costs  and  benefits  includes: 

(1)  An  estimate  of  cost  savings 
supported  by  the  background 
information  detailing  the  source  and 
substantiating  the  amount  of  the 
savings: 

(2)  An  estimate  of  the  additional  cost 
which  will  result  from  the 
reorganization; 

(3)  A  study  of  the  impact  on  the  local 
economy;  and 

(4)  An  estimate  of  the  efiisct  of  the 
reorganization  on  the  availability, 
accessibility,  and  quality  of  services 
provided  for  recipients  of  those  services. 

A.  Cost-Benefit  Analysis 

Former  Secretary  Henry  Cisneros 
committed  to  the  Congress  to  reduce 
personnel  by  3,000  employees  by  or 
near  the  year  2000.  HUD  intends  to 
honor  that  commitment,  and  the  HUD 
2020  Management  Reform  Plan  targets 
the  year  2002  as  the  date  by  which  the 
reduction  will  be  achieved.  By  the  year 
2002,  HUD  staff  will  be  reduced  from  its 
October  1,  1996  level  of  10,500 
employees  to  7.500  employees.  The 


HUD  2020  Management  Reform  Plan 
presents  a  new  HUD  that  is  staffed  by 
this  workforce  of  7,500  employees.  This 
restructuring  of  internal  operations 
presented  in  the  HUD  2020  Management 
Reform  Plan  is  based  on  the  principle 
that  HUD's  workload  can  be  handled  by 
a  reduced  workforce.  The  consolidation 
of  functions  is  designed  to  make  it 
possible  for  a  HUD  workforce  of  7,500 
employees  to  handle  efiisctively  and 
efficiently  those  functions  that  HUD 
must  carry  out  to  serve  its  constituents 
successfully. 

Costs  associated  with  the  HUD  2020 
Management  Reform  Plan  amount  to 
$289  million.  These  costs  are  related  to 
employee  buyouts  and  relocations, 
facility  modifications  and  information 
technology  for  the  new  centers,  and 
contract  support.  Reform  costs  appear 
only  in  fiscal  years  1998  and  1999  and 
would  be  entirely  funded  within  budget 
requests  for  those  years. 

Savings  from  the  HUD  2020 
Management  Reform  Plan  begin  to 
accrue  in  fiscal  year  1999  and  are 
primarily  realized  through  reduced 
personnel  costs  and  related  reduced 
facilities  needs.  Figure  1  presents  the 
analysis  of  projected  savings  from 
implementation  of  the  Plan.  The  net 
present  value  of  savings  computed 
through  fiscal  year  2012  equates  to  $1.4 
billion.  Stated  simply,  the  Department's 
planned  spending  for  management  is 
less  under  the  Plan  than  it  otherwise 
would  have  been.  The  value  of  those 
savings  through  2012  is  $1.4  billion,  in 
today's  dollars. 

Because  the  entire  cost  of  reform  will 
be  accommodated  withio  the  resources 
already  available  or  planned  for  the 
Department,  there  is  no  additional  cost 
of  the  HUD  2020  Management  Reform 
Plan.  The  investments  necessary  to 
achieve  the  reforms  will  be  funded  by 


reallocations  within  the  Department's 
existing  budget  or  by  savings  generated 
by  the  Plan.  Hence,  there  is  no  recovery 
period  (as  that  term  is  commonly  used). 

B.  Impact  on  Local  Economies 

The  HUD  2020  Management  Reform 
Plan  calls  for  significant  redeployment 
of  HUD  staff.  Nonetheless,  the  proposed 
reorganization  will  have  only  a  minimal 
economic  impact  on  any  single  locality. 
Moreover,  HUD  expects  that  as  the 
reforms  contained  in  this  Plan  take 
effect,  positive  economic  effects  will 
accrue  in  all  of  the  communities  HUD 
serves,  due  to  the  Department's  greater 
efficiency  and  responsiveness  to 
addressing  their  needs. 

C.  Impact  on  the  Quality  of  Services 

The  Department's  main  goal  in 
implementing  the  HUD  2020 
Management  Reform  Plan  is  to  improve 
the  quality  of  services  it  provides  and  to 
do  so  in  the  most  efficient,  fiscally 
responsible  manner  possible.  The 
overall  effect  of  the  proposed  reforms  is 
to  change  fundamentally  the  way  HUD 
works.  These  reforms  will  make  the 
agency  more  efficient,  competent  and 
capable  of  carrying  out  HUD's  dual 
missions-empowering  communities  and 
restoring  the  public  trust.  HUD  expects 
that  its  ability  to  provide  services  that 
facilitate  community  empowerment  will 
be  improved  through: 
— Proposed  legislative  reforms  to  create 
performance-based  grants — many 
communities'  planning  processes  are 
hampered  by  the  uncertainty 
associated  with  the  need  to  apply  for 
competitive  grants  funds  each  year. 
The  creation  of  performance-based 
formula  grant  programs  for  homeless 
assistance  and  Public  and  Indian 
Housing  will  enable  communities  to 
plan  for  their  futures  with  an 
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assurance  of  funding  to  make  those 
plans  a  reality. 
— ^The  Commuinity  Builder  position — in 
addition  to  other  HUD  staff,  there  will 
be  in  every  Field  Office  a  cadre  of 
highly  trained  individuals  who  are 
specifically  dedicated  to  working  with 
HUD's  partners  and  customers  in 
helping  them  to  access  the  full  range 
of  HUD  services.  Since  HUD  will  have 
consolidated  many  program 
operations  into  "back-office" 
processing  centers  away  from  the 
Field  Offices,  these  staff  will  be 
focused  only  on  helping  communities 
to  address  their  housing  and 
community  development  needs. 
Although  there  will  be  a  reduction  in 
Field  Office  staff  levels,  much  of  this 
reduction  will  be  reflected  in  the 
segregation  of  processing  fimctions  to 
centers  and  hubs.  Community 
Builders — linked  by  state-of-the-art 
technology  to  program  centers,  hubs, 


back  office  processing  centers,  and 
policy  makers — will  be  responsible  for 
meeting  their  communities'  service 
needs.  This  specialization  will  thus 
enhance  the  public's  access  to  high- 
quality  services. 

Other  reforms — from  the 
consolidation  of  program  operations  to 
the  creation  of  the  Enforcement  Center 
and  legislative  reforms  to  facilitate 
enforcement  actions — will  improve  the 
quality  of  HUD  services  by 
strengthening  the  integrity  of  the 
imderlying  programs.  Moreover,  HUD's 
new  Public  Trust  Officers  will  focus  on 
oversight,  leaving  other  staff  available  to 
provide  customer  service  and 
processing  as  their  primary  functions. 
Thus,  HUD  expects  to  see  improvements 
in  all  aspects  of  departmental  operations 
and  service  deliveiy  to  the  public. 


IV.  Conclusion 

The  HUD  2020  Management  Reform 
Plan  states  that  "it  is  paramount  that 
HUD  retain  its  scope  and  presence  in 
communities  across  the  country;  HUD's 
81  Field  Offices  will  remain  and  be 
better  focused  in  serving  their 
constituents."  HUD's  plan  calls  for  an 
increase  in  area  community  service 
centers  and  the  establishment  of 
community  builders  to  augment  the 
quality  and  quantity  of  service  delivery 
to  local  commimities.  Through 
implementation  of  the  HUD  2020 
Management  Reform  Plan,  HUD  will 
maintain  its  presence  in  the 
communities  while  allocating  resources 
the  way  a  customer-friendly  Department 
should. 

Dated:  November  IB,  1997. 
Andivw  Cnono, 

Secretary. 
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DEPARTMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  61 

pocket  No.  2809S;  SFAR  No.  73-1;  Nolioe 

No.  97-15] 

nM2120-AG47 

Robinson  R-22/R-44  Special  Training 
and  Exparience  Raquirements 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACnON:  Notice  of  proposed  rulemaking. 

SUMMAAY:  This  document  proposes  to 
extend  the  expiration  date  of  Special 
Federal  Aviation  Regulation  (SFAR)  73. 
and  to  amend  the  special  training  and 
experience  requirements  for  pilots 
operating  the  Robinson  model  R-22  or 
R-44  helicopters  in  order  to  maintain 
the  safe  operation  of  Robinson 
helicopters.  It  also  proposes  special 
training  and  experience  requirements 
for  certified  flight  instructors 
conducting  student  instruction  or  flight 
reviews.  This  action  is  proposed  to 
maintain  awareness  of  and  training  for 
the  potential  hazards  of  particular  flight 
operations  for  the  continued  safe 
operation  of  Robinson  helicopters. 
DATES:  Comments  must  be  received  by 
December  22.  1997. 
A(X>RESSES:  Comments  should  be 
submitted  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket 
(AGC-200).  Docket  No.  28095,  800 
Independence  Avenue,  S.W., 
Washington,  DC  20591. 
FOR  FURTHER  MFORMATION  COMTACT: 
Robert  J.  O'Haver,  Operations  Branch, 
AFS-820,  General  Aviation  and 
Commercial  Division,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591;  Telephone:  (202)  267-7031. 

8UPPI.EIIEMTARY  INFORMATION: 

Comments  Invited 

All  interested  persons  are  invited  to 
comment  on  this  proposed  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire,  including 
comments  relating  to  the  environmental, 
energy,  or  economic  impacts. 
Communications  should  identify  the 
regulatory  docket  number,  and  be 
submitted  in  triplicate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200),  Docket  No.  28095,  800 
Independence  Ave  ,  Washington,  DC 
20591.  Conunents  may  also  be  sent 
electronically  to  the  Rules  Docket  by 
using  the  following  Internet  address:  9- 


nprm-cmts@faa.dot.gov.  All 
communications  received  will  be 
considered  by  the  Administrator.  This 
proposed  rule  may  be  changed  as  a 
result  of  comments  received  &x»m  the 
public.  All  comments  submitted  will  be 
available  for  examination  in  the  Rules 
Docket  in  Room  915-G  of  the  FAA 
Building.  800  Independence  Ave., 
Washington,  DC  20591.  Persons  wishing 
to  have  the  FAA  acknowledge  receipt  of 
their  comments  must  submit  a  self- 
addressed,  stamped  postcard  with  the 
following  statement:  "Comments  to 
Docket  Number  28095."  The  postcard 
will  then  be  dated,  time  stamped,  and  ' 
returned  by  the  FAA. 

Availability  of  This  Proposed  Rule 

An  electronic  copy  of  this  document 
may  be  downloaded,  using  a  modem 
and  suitable  communications  software, 
from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  ((703)  321-3339).  the  Federal 
Register's  electronic  bulletin  board 
service  ((202  512-1661),  or  the  FAA's 
Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service  ((800) 
322-2722  or  (202)  267-5948).  Internet 
users  may  reach  the  FAA's  web  page  at 
ht^>:// www.  faa.gov  or  the  Federal 
Regisier's  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1 ,  BOO 
Independence  Ave.,  SW.  Washington, 
DC  20591,  or  by  calling  (202)  267-9677. 
Communications  must  identify  the 
docket  number  of  this  proposal. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  rules  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Background 

Part  61  of  Title  14  of  th»Code  of 
Federal  Regulations  (14  CFR  part  61) 
details  the  certification  requirements  for 
pilots  and  flight  instructions.  Particular 
requirements  for  pilots  and  flight 
instructors  in  rotorcraft  are  found  in 
Subparts  C  through  G,  and  Appendix  B 
of  part  61.  These  requirements  do  not 
address  any  specific  type  or  model  of 
rotorcraft.  However,  the  FAA 
determined  in  1995  that  specific 
training  and  experience  requirements 
are  necessary  for  the  safe  operation  of 
Robinson  R-22  and  R-44  model 
helicopters. 


The  R-22  is  a  2-seat,  reciprocating 
engine- powered  helicopter  that  is 
frequently  used  as  low-cost  initial 
student  training  aircraft.  The  R-44  is  a 
4-seat  helicopter  with  similar  operating 
characteristics  and  design  features  of  the 
R-22.  The  R-22  is  the  smallest 
helicopter  in  its  class  and  incorporates 
a  unique  cyclic  control  and  rotor 
system.  Certain  aerodynamic  and  design 
features  of  the  aircraft  cause  specific 
flight  characteristics  that  require 
particular  pilot  awareness  and 
responsiveness. 

Since  the  R-22  was  certificated,  there 
have  been  339  accidents  in  the  U.S. 
involving  R-22's.  The  FAA  found  that 
the  R-22  met  14  CFR  part  27 
certification  requirements  and  issued  a 
type  certificate  in  1979;  however,  the  R- 
22  has  had  a  high  number  of  fatal 
accidents  due  to  main  rotor/airframe 
contact  when  compared  to  other  piston 
powered  helicopters.  Many  of  these 
accidents  have  been  attributed  to  pilot 
performance  or  inexperience,  leading  to 
low  rotor  revolutions  per  minute  (RPM) 
or  low  "G"  conditions  that  resulted  in 
most  bumping  or  main  rotor-airframe 
contact  accidents.  Its  small  size  and 
relatively  low  operating  costs  result  in 
its  use  as  a  training  or  small  utility 
aircraft,  and  its  operation  by  a 
significant  population  of  relatively 
inexperienced  helicopter  pilots. 

In  its  analysis  of  accident  data,  the 
FAA  has  found  that  apparently  qualified 
pilots  may  not  be  properly  prepared  to 
safely  operate  the  R-22  and  R-44 
helicopters  in  certain  flight  conditions. 
The  additional  pilot  training,  originally 
established  by  SFAR  73,  continues  to  be 
needed  for  the  safe  operation  of  these 
helicopters. 

Previous  Regulatory  Action 

To  address  the  accident  causes,  on 
March  1. 1995,  the  FAA  published 
SFAR  73  (60  FR  11256)  which  required 
certain  experience  and  training  to 
perform  pilot-in-command  (PIC)  and/or 
certified  flight  instructor  (CFI)  duties. 
SFAR  73  was  issued  on  an  emergency 
basis  without  the  usual  public  notice 
and  comment;  however,  the  FAA  sought 
comment  on  the  SFAR. 

SFAR  73  will  expire  on  December  31, 
1997.  Since  its  issuance,  no  accidents 
have  occurred  related  to  the  low  rotor 
RPM  and/or  tailboom/main  rotor 
contact.  Therefore,  the  FAA  is 
proposing  to  extend,  with  a  minor 
amendment,  the  provisions  of  SFAR  73. 

Conunents  on  SFAR  73 

Forty-six  comments  were  received  on 
SFAR  73  from  various  individuals, 
associations  and  businesses.  These  are 
discussed  by  topic  below.  One  comment 
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received  frxjm  Helicopter  Association 
International  was  rescinded  at  their 
request,  and  was  later  amended  and 
replaced  by  them.  One  comment 
received  made  reference  to  the  potential 
noise  problem  of  low  flying  helicopters; 
this  comment  had  no  relevance  to  the 
SFAR  and  is  therefore  considered  to  be 
outside  the  scope  of  the  request  for 
comment. 

Twenty-one  comments  received  in  the 
docket  supported  the  SFAR.  One 
commenter  expressed  approval  of  the 
SFAR  as  an  interim  measure  while 
engineering  studies  are  completed.  Two 
commenters  suggested  the  SFAR  was 
deficient  or  weak.  Two  commenters 
disagreed  with  the  SFAR,  stating  that  it 
was  unnecessary  or  that  they  disagreed 
with  the  intent.  The  remaining 
commenters  stated  general  support  for 
the  SFAR. 

Scope  of  the  SFAR 

Some  commenters  recommended 
removing  the  reference  to  Robinson 
helicopters,  and/or  stating  that  SFAR, 
particularly  in  the  area  of  awareness 
training,  should  apply  to  all  helicopters, 
not  only  Robinson  helicopters. 
However,  five  comments  were  received 
refuting  this  position  stating  that  the 
SFAR  should  apply  only  to  Robinson 
helicopters;  in  addition,  they  suggested 
the  intent  of  the  FAA  was  to  apply  the 
SFAR  across  the  board  for  all  light 
helicopters. 

FAA  Response:  It  was  the  FAA's 
intent  that  SFAR  73  apply  only  to 
Robinson  Helicopters  in  that  the  R-22 
and  R-44  are  the  only  U.S. 
manufactured,  light  helicopters  utilizing 
a  two  blade  teetering  rotor  system, 
combined  with  a  high  tail  rotor  mount 
position  that  has  a  history  of  this 
common  type  of  accident.  Therefore,  the 
SFAR  is  directed  to  the  Robinson 
helicopter  models  R-22  and  R-44. 

Awareness  Training 

One  commenter  noted  that  awareness 
training  was  not  appropriate  for 
beginning  students  and  should  not  be 
required  until  just  prior  to  solo  and  after 
10  hours  of  dual  instruction. 

FAA  Response:  The  FAA  disagrees 
with  this  comment.  Awareness  training 
for  helicopter  operations  should  begin 
with  the  first  flight.  Students  should  be 
made  aware  from  the  outset  of  training 
of  the  hazards  of  abrupt  control 
movements,  rapid  or  abnormal  control 
inputs,  and  the  recognition  of  potential 
problems  encountered  in  normal 
operations  which  could  lead  to  an 
emergency.  Such  training  is  appropriate 
at  all  levels  of  proficiency,  while  the 
technical  details  surrounding  such 
information  increases  in  complexity  and 


detail  as  understanding  and  experience 
increases. 

Additionally,  the  subject  matter  of  the 
training  required  by  the  SFAR 
pertaining  to  low  "G"  maneuvers,  rotor 
RPM  control,  and  the  dangers  of  mast 
bumping  applies  to  all  helicopters. 
Therefore,  the  FAA  has  made  significant 
and  permanent  changes  to  various 
advisory  material  publications  (e.g. 
practical  test  standards)  as  well  as 
standards  for  certification. 

Required  Experience  and  Training 

Eight  comments  were  received  with 
regard  to  newly  certificated  flight 
instructors  who  had  completed  all,  <w 
the  majority  of  their  training  in  the 
Robinson  helicopter.  The  commentors 
stated  that  those  instructors  who  had 
received  all  their  training  in  the  R-22, 
even  though  they  had  a  minimum  time 
of  150  hours,  should  be  authorized  to 
conduct  training  (or  continue  to  do  so) 
in  Robinson  helicopters,  if  properly 
authorized  and  endorsed. 

FAA  Response:  The  FAA  disagrees 
with  this  comment.  While  it  is  true  that 
some  newly  certificated  flight 
instructors  who  meet  the  minimum 
experience  requirements  established  for 
certification  may  be  eminently  qualified 
to  teach  others,  there  are  others  whose 
skills  may  only  meet  minimum 
performance  standards.  Some  who 
aspire  to  be  flight  instructors  can  and  do 
occasionally  acquire  a  flight  instructor's 
certificate  with  as  little  as  50  hours  of 
actual  rotorcraft  time,  and  little  more 
than  150  hours  of  total  flight  time.  The 
accidents  that  precipitated  the  issuance 
of  SFAR  73  were  attributed  to  pilot 
performance  or  experience,  leading  to 
low  rotor  RPM  or  low  "G"  conditions 
that  resulted  in  mast  bumping  or  main- 
rotor/airfiame  contact  accidents.  In  its 
analysis  of  accident  data,  the  FAA  has 
found  that  apparently  qualified  pilots 
may  not  be  properly  prepared  to  operate 
safely  the  R-22  and  R-44  helicopters  in 
certain  flight  conditions.  As  was  stated 
in  the  preamble  to  SFAR  73,  there  is  a 
clear  relationship  between  pilot 
inexperience  in  the  R-22  and  R-44 
helicopters  and  main-rotor/airframe 
contact  accidents.  In  23  of  the  30  fiatal 
accidents,  the  pilot  apparently 
manipulating  the  controls  has  less  than 
200  flight  hours  in  helicopters  or  less 
than  50  flight  hours  in  the  model  of 
Robinson  helicopter  they  were 
operating. 

Creditable  Training 

Robinson  Helicopter  Company  (RHC) 
and  15  additional  commentors  provided 
support  for  a  RHC  proposal  to  allow  a 
reduction  in  the  hours  of  dual 
instruction  required  by  paragraphs 


2(b)(l)(ii)  and  2(b)(2)(ii)  from  10  hours 
to  5  hours  for  those  persons  who  had  an 
experience  level  of  more  than  200  flight 
hours  in  helicopters. 

FAA  Response:  The  FAA  agrees  with 
this  comment  and  incorporated  it  into 
this  proposal.  SFAR  73  was  originally 
written  to  provide  for  adequate  training 
of  instructional  and  evaluator  cadre  by 
separating  the  two  models  of  aircraft  (R- 
22  and  R-44),  noting  that  the  model  R- 
44  had,  at  that  point,  not  been  marketed 
in  the  United  States.  At  that  time,  it  was 
determined  that  10  hours  of  dual 
instruction  in  each  model  would 
accomplish  the  goal  of  those  who  had 
been  trained  exclusively  in  one  model 
of  Robinson  helicopter,  the  R-22  for 
United  States  pilots,  and  the  Model  R- 
44  for  foreign  operators.  The  10  hour 
requirement  could  have  been  fulfilled 
by  any  dual  flight  instruction  acquired 
in  the  appropriate  model  of  aircraft  over 
any  period  of  time.  The  stipulation  was 
that  some  dual  ffight  instruction  would 
entail  the  specific  training  provisions  of 
the  SFAR. 

Since  the  R-44  is  now  being  marketed 
in  the  United  States,  the  training  now 
entails  transition  or  differences  training, 
rather  than  initial  training.  The 
instruction  provisions  that  applied  to 
the  model  R-22,  along  with  the  acquired 
experience  in  that  model  of  aircraft  have  • 
provided  a  suitable  increase  in 
operational  skills  for  pilots  of  the 
smaller  aircraft  which  are  applicable  to 
the  larger  model  R-44  aircraft. 

For  these  reasons,  the  FAA 
determined  that  the  safety  aspects  of  the 
SFAR  as  they  apply  to  flight  experience 
in  the  model  R-22  should  be  credited 
toward  the  flight  experience 
requirements  in  the  R-44. 

The  Proposed  Amendment 

Prior  to  the  issuance  of  SFAR  73, 
there  had  been  339  accidents  involving 
the  Robinson  R-22  helicopters.  Many  of 
these  accidents  were  related  to  the 
hazardous  condition  encountered  in  low 
"G"  maneuvers  resulting  in  main-rotor/ 
tailboom  contact.  The  situation  was  so 
serious  that  on  March  1, 1995,  the  FAA 
took  corrective  action  and  published 
SFAR  73  setting  out  specific  training 
and  experience  requirements  to  perform 
PIC  or  CFI  duties  in  the  R-22  or  R-44 
Robinson  helicopters. 

Since  the  issuance  of  SFAR  73,  there 
has  been  a  dramatic  drop  in  the  accident 
rate  of  Robinson  helicopters  associated 
with  low  "G"  maneuvers  or  main  rotor/ 
tailboom  contact.  Also  in  the  interim, 
the  FAA  has  taken  steps  to  improve  the 
airworthiness  of  the  R-22  and  R-44 
through  the  issuance  of  a  nimiber  of 
airworthiness  directives. 
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With  this  remarkable  decline  in  the 
accident  rate,  the  FAA  is  proposing  to 
extend  the  provisions  of  SPAR  73.  As  a 
result  of  the  comments  received  on 
SPAR  73,  there  is  a  general  consensus 
that  the  training  is  beneficial  to  those 
operating  Robinson  helicopters. 
Recognizing  that  there  is  a  constant 
recurrence  of  training  requirements  to 
meet  the  ongoing  influx  of  new  rotary 
wing  pilots,  the  FAA  believes  there  is 
benefit  to  continuing  the  requirements 
of  SPAR  73. 

This  proposal  also  provides  a  minor 
amendment  to" the  previous  provisions 
of  SFAR  73  to  clarify  paragraph  2(b)(5) 
regarding  the  instructor  experience 
required  to  conduct  training  in  either 
the  R-22  or  R-44.  The  FAA  has 
recognized  that  the  R-44,  which  wasn't 
operated  in  the  U.S.  in  large  numbers 
when  SFAR  73  was  originally 
promulgated,  is  being  operated  in 
greater  nimibers  now.  The  FAA  has  also 
recognized  that  the  R— 44  is  a  more 
stable  aircraft  than  the  R-22.  Therefore, 
the  FAA  is  proposing  to  allow  the 
crediting  of  up  to  25  flight  hours 
acquired  in  the  model  R-22  helicopter 
towards  the  50  flight  hour  experience 
requirements  of  paragraph  2(b)(2)(i)  for 
the  R-44,  and  up  to  5  hours  of  dual 
instruction  received  in  the  R-22 
credited  toward  the  10  hour  dual  flight 
instruction  requirement  of  2(cH2Mii)  fot 
R-44. 

In  addition,  paragraph  2(b)(5)(ii)  is 
clarified  in  this  proposal.  The  FAA  has 
received  many  inquiries  as  to  the  intent 
of  this  paragraph.  Callers  have  mistaken 
the  intent  of  the  paragraph  and 
concluded  upon  reading  the  SFAR,  that 
instructors  may  be  endorsed  to  provide 
flight  instruction  in  the  R-22  or  R-44  if 
they  comply  with  paragraph  2(bKl)(ii) 
or  2(b)(2)(ii)  of  the  SFAR.  They  contend 
that  the  reference  in  paragraph 
2(b)(5)(ii)  to  the  experience 
requirements  of  2(b)(l)(i)  or  2(b)(2Hi) 
include  the  "or,"  at  the  end  of  the 
sentence. 

This  was  not  the  PAA's  intent, 
paragraph  2(b)(5)(i)  specifically  refers  to 
a  numbered  line  only.  The  FAA  is 
proposing  a  change  to  paragraph 
2(b)(5)(i)  to  provide  clarification. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Fedbral 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  eBect  of  regulatory  changes 


on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  small  entities  and 
changes  on  international  trade.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  proposal.  (1)  Is 
cost-beneficial;  (2)  is  not  "a  significant 
regulatory  action"  as  defined  in  the 
Executive  Order,  (3)  is  not  significant  as 
defined  in  Department  of 
Transportation's  Regulatory  Policies  and 
Procediues;  (4)  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities,  and  (5)  will 
not  constitute  a  barrier  to  international 
trade.  All  of  these  analyses  have  been 
prepared  as  a  regulatory  evaluation  and 
are  summarized  below.  A  copy  of  the 
regulatory  evaluation  has  also  been 
placed  into  the  docket 

Bene^ts 

The  benefits  of  the  pro|>osed  rule 
would  be  a  reduction  of  the  number  of 
fatal  accidents  that  occur  in  Robinson 
helicopters  associated  with  low  "G" 
maneuvers  that  can  result  in  main  rotor 
contact  with  the  airframe.  The  estimated 
reduction  in  the  number  of  accidents  is 
expected  from  the  increased  level  of 
safefy  related  to  specific  flight  training 
and  awareness  training  requirements  for 
all  individuals  operating  Robinson  R-22 
and  R— 44  aircraft. 

Between  the  years  1985  and  1994 
there  were  a  total  of  43  fatal  accidents 
involving  Robinson  helicopters, 
resulting  in  63  fatalities.  Accidents  due 
to  main  rotor  contact  with  the  airframe 
accounted  for  16  of  the  43,  or 
approximately  37  percent  of  the  total 
accidents.  There  were  26  fatalities  that 
resulted  from  those  16  accidents  prior  to 
the  issuance  of  SPAR  73.  The  26 
fatalities  represent  41  percent  of  all 
fatalities  on  Robinson  helicopters  prior 
to  issuance  of  the  SFAR.  Since  the 
SPAR  was  issued  in  1995.  however, 
there  have  been  no  accidents  or 
fatalities  involving  R-22  or  R-44  aircraft 
associated  with  low  "G"  operations  or 
main  rotor  contact  with  the  airframe. 
Although  there  is  not  yet  sufficient 
historical  data  to  statistically 
demonstrate  that  the  almost  three  year 
period  of  no  fatal  accidents  of  this  type 
is  a  result  of  SPAR  73,  it  is  the 
judgement  of  the  FAA  after  reviewing 
all  available  information  that  this  is  the 
case. 

Assimiing  that  SPAR  73  is  effective  at 
preventing  the  above  fypes  of  rotorcraft 
accidents,  the  FAA  has  estimated  the 
benefit  associated  with  preventing  these 
accidents.  A  value  of  $2.7  million  was 
applied  to  each  statistical  fatality 
avoided.  This  computation  resulted  in 
an  estimate  of  approximately  $35.1 


million  in  five  year  casualty  costs.  Also, 
the  estimated  value  of  the  16  destroyed 
aircraft  was  $587,000.  If  this  rulemaking 
helps  prevent  the  recurrence  of  the  26 
fatalities  associated  with  low  "G" 
maneuvers  then  expected  safety  benefits 
would  be  approximately  $35.7  million 
(present  value.  $29.3  million)  over  five 
years,  in  1996  dollars. 

Costs 

In  this  analysis,  the  PAA  has 
estimated  the  cost  of  the  proposed  rule 
over  the  five  year  period  from  1998 
through  2002.  All  of  the  costs  incurred 
as  a  result  of  changes  to  existing 
procedures  will  begin  when  the 
proposed  rule  becomes  effective.  Costs 
are  computed  in  1996  dollars  and  are 
discounted  by  seven  percent.  The  Office 
of  Management  and  Budget  (OMB) 
requires  using  a  discount  factor  of  seven 
percent  when  calculating  the  present 
value. 

The  groups  that  incur  costs  from  the 
proposed  rule  are  rated  pilots  who 
aspire  to  be  flight  instructors  or  newly 
certificated  flight  instructors  who  desire 
to  conduct  student  instruction  or  flight 
reviews  in  the  Robinson  model  R-22  or 
R-44  helicopter.  In  addition,  students 
that  receive  their  instruction  in  the  R- 
22  or  R-44.  such  as  pilots  adding  a 
rotorcraft  rating  and  new  rotorcraft 
students,  will  also  incur  costs  from  the 
proposed  rule.  All  the  cost  estimates 
p>ertaining  to  the  acquisition  of  a 
rotorcraft  category  rating  are  based  on 
the  mininiiim  times  required  to  receive 
the  category  rating,  as  published  in  14 
CPRPartei. 

Flight  Instructor  Costs 

Occasionally  a  flight  instructor  can 
acquire  his  or  her  certificate  with  as 
little  as  50  hours  of  actual  rotorcraft 
time  and  little  more  than  150  hours  of 
total  flight  time.  However,  the  SFAR 
established  criteria  for  flight  instructors 
who  wish  to  continue  to  instruct  or 
conduct  flight  reviews  in  a  Robinson 
helicopter.  The  criteria  were  based  on  a 
combination  of  experience  and  training, 
which  require  more  than  the  minimum 
amount  required  for  certification  as  an 
instructor.  Further,  the  criteria  were 
established  to  ensure  that  the  instructors 
are  knowledgeable  and  competent  to 
conduct  the  awareness  and  flight 
training  the  FAA  believes  are  necessary 
for  Robinson  helicopters.  Therefore,  no 
grandfathering  was  permitted  for 
evaluators  or  flight  instructors. 

While  it  is  stiU  possible  for  an 
individual  to  obtain  a  flight  instructor 
certificate  for  aircraft  other  than 
Robinson  helicopters  in  the  minimum 
published  time,  those  aspiring  a  flight 
instructor  certificate  in  the  Robinson 
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model  helicopters  will  require  an 
additional  50  hours  of  flight  time. 
However,  because  some  flight 
experience  requirements  in  the  model 
R-22  also  apply  to  flight  experience 
requirements  in  the  R-44,  a  credit  of  up 
to  25  flight  hours  acquired  in  the  model 
R-22  helicopter  can  apply  to  the  50 
flight  hour  experience  requirement  for 
the  R-44. 

For  a  rated  pilot  to  become 
certificated  as  a  flight  instructor  in- the 
R-22,  the  pilot  will  need  an  additional 
50  flight  hours  in  the  R-22,  at  a  cost  of 
;  $150  an  hour,  or  $7,500.  Likewise,  for 
a  rated  pilot  to  become  certificated  as  a 
flight  instructor  in  the  R-44.  the  pilot 
will  need  an  additional  50  flight  hours 
(25  hours  credit  in  the  R-22)  in  the  R- 
44,  at  an  additional  cost  of  $300  an  hour 
for  25  hours  in  a  R-44  and  $150  an  hour 
for  25  hours  in  a  R-22,  or  a  total  of 
$11,250  per  person.  However,  for  a 
person  to  become  certificated  as  a  flight 
instructor  on  both  models  of  Robinson 
helicopters,  the  pilot  will  need  75 
additional  flight  hours,  50  hours  in  the 
422  and  25  hours  in  the  R-44.  The 
added  cost  for  75  additional  flight  hours 
to  become  certificated  in  both  lie  R-22 
and  the  R-44  is  $15,000  per  person.  The 
FAA  assumes  that  a  rated  pilot  seeking 
to  become  a  ffigbt  instructor  would 
want  to  be  certificated  on  both  models 
of  Robinson  helicopters,  therefore  the 
FAA  has  based  the  cost  estimate  to 
become  a  flight  instructor  on  the  75 
additional  flight  hours. 

For  several  reasons,  the  FAA  believes 
that  only  a  small  number  of  potential 
flight  instructors  will  be  affected  by  the 
proposed  rule.  First,  most  certificated 
flight  instructors  have  been  rated  pilots 
for  some  time,  and  as  a  consequence, 
have  far  more  than  the  minimum  total 
flight  time.  In  addition  many  pilots  have 
an  instrument  rating,  which  requires 
significantly  more  flight  experience. 
Second,  most  FAA-approved  schools 
require  flight  instructors  to  have 
considerably  more  experience  than  the 
required  minimums  to  become  a  flight 
instructor. 

Finally,  the  FAA  believes  that  the 
number  of  individuals  seeking  a  new 
flight  instructor  certificate  for  a  specffic 
Robinson  model  helicopter  is  small 
relative  to  the  total  of  new  flight 
instructor  certificates  issued.  To 
estimate  the  number  of  people  seeking 
a  flight  instructor  certificate  for  the 
Robinson  model  helicopters,  the  PAA 
determined  the  ratio  of  rotorcraft-only 
certificates  held  to  the  total  airmen 
certificates  held  (less  student  and  glider- 
only  certificates).  The  ratio  was  then 
applied  to  the  change  in  flight  instructor 
certificates  between  1995  and  1996. 


These  relationships  may  be  summarized 
as  follows: 

Estimate  of  Rotorcraft  only  Flight 

Instructor  Certificates=IIQ  -UC^, 

•  Z  RC/T,  PC, 
where: 
IC,=instructor  certificates  held  in  time 

period  t; 
IC,-  i=in8tructor  certificates  held  in  time 

period  t=l; 
PQ=pilot  certificates  held  in  time 

period  t; 
RCi=rotorcraft  certificates  held  in  time 

period  t. 

Applying  the  above  formula,  the  PAA 
estimates  that  in  1996  there  was  the 
potential  for  13  individuals  to  seek  a 
flight  instructor  certificate  based  on  the 
minimum  requirements  for  a  helicopter 
only  rating.  Based  on  the  addition  of  75 
flight  hours  at  an  added  cost  of  $15,000 
per  individual,  the  total  cost  for  13 
people  seeking  a  rotorcraft  only  flight 
instructor  certificate  in  a  Robinson 
helicopter  is  approximately  $189,000 
annually.  The  estimated  cost  over  the 
next  five  years  is  approximately 
$900,000  (present  value,  $800,000).  in 
1996  dollam  !o  isdn  j 
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The  costs  encompass  two  classes  t»f 
students:  (1)  pilots  that  currently  have  a 
class  certificate  who  wish  to  add  a 
rotorcraft  rating,  and  (2)  new  students 
receiving  rotorcraft  only  training. 
However,  to  be  includ^  in  the  cost 
estimate,  students  (new  students  or 
those  adding  a  rotorcr^  rating)  must  be 
receiving  instruction  in  the  Robinson 
model  R-22  or  R-44  helicopter. 

New  students  receiving  instruction  in 
the  Robinson  helicopters  would  be 
required  to  receive  an  additional  5 
hours  of  dual  instruction.  Because  the 
small  size,  low  purchase  price,  and  low 
maintenance  costs  make  the  R-22 
attractive  to  flight  schools,  the  PAA 
assumes  that  new  students  will  receive 
their  instruction  in  the  Robinson  model 
R-22  helicopter.  The  added  cost  per 
student,  assuming  $150  an  hour  for 
instruction  in  the  R-22,  will  amount  to 
$750  (5  hours  times  $150  an  hour). 

Estimation  of  the  total  added  cost  for 
all  students  receiving  instruction  in  the 
Robinson  helicopter  was  calculated  in 
several  steps.  First,  the  FAA  estimated 
the  ratio  of  original  rotorcraft  certificates 
issued  to  original  student  certificates 
issued.  That  ratio  was  applied  to  the 
total  student  pilot  certificates  held  in 
1996,  which  produced  an  estimate  of 
the  number  of  student  rotorcraft 
certificates  held.  The  student  rotorcraft 
certificates  held  was  multiplied  by  an 
estimate  of  the  number  of  new  students 
receiving  instruction  on  Robinson 


helicopters.  That  estimate  was  then 
applied  to  the  added  cost  per  student  to 
derive  the  total  added  cost  for  all 
students.  These  relationships  may  be 
summarized  as  follows: 
Total  Added  Cost  for  all  Students  = 

(2 'H  •Cr.21  •  ILSPC  *  5:(ORI/OSI)|  }/3 
where: 

H  =  added  hours; 
C  =  added  cost  per  hour; 
SPC  =  student  pilot  certificates  held; 
OSl  =  original  student  certificates 

issued; 
ORI  =  original  rotorcraft  certificates 

issued. 
Applying  the  above  procedure,  the  PAA 
estimates  that  approximately  4,000  iww 
students  will  receive  instruction  in  the 
Robinson  R-22  model  helicopter  at  an 
estimated  cost  of  approximately  $3.0 
million  aimually.  'The  total  new  student 
costs  are  approximately  $14.9  million 
($12.2  million,  present  value)  over  the 
next  five  vears  in  1996  dollars. 

Pilots  that  have  a  current  class 
certificate  who  wish  to  add  a  rotorcraft 
rating  and  receive  instruction  in  the 
Robinson  helicopters  will  be  required  to 
take  an  additional  5  hours  of  dual 
instruction  the  same  as  new  students. 
However,  unlike  the  new  students,  the 
FAA  assumes  that  a  portion  of  the  pilots 
seeking  to  add  a  rotorcraft  rating  will 
receive  instruction  in  the  Robinson 
model  R— 44.  Therefore,  in  addition  to 
estimating  the  total  number  of  pilots 
seeking  to  add  a  rotorcraft  rating  in 
Robinson  helicopters  in  general,  the 
PAA  estimated  the  percentage  of  those 
seeking  a  rating  only  in  the  R-44. 

Experienced  pilots  who  wish  to  add  a 
rotorcraft  rating  to  a  current  class 
certificate  could  receive  more  advanced 
instruction,  or  instruction  in  more 
advanced  equipment,  than  a  new  pilot 
For  example,  they  could  receive 
instruction  in  a  larger,  more 
sophisticated  turbine  helicopter,  or  they 
could  receive  instruction  to  add  the 
instnunent  rating  to  their  class 
certificate.  To  determine  the  number  of 
rotorcraft  ratings  that  apply  only  to  the 
R-44,  the  FAA  multiplied  the  ratio  of 
R— 44s  to  the  helicopter  fleet  by  the 
added  rotorcraft  ratings  for  1996.  To 
estimate  the  added  cost  of  instruction  in 
the  R-44,  the  number  of  R-44  ratings 
was  multiplied  by  the  number  of 
required  added  hours  of  instruction,  and 
by  the  R-44  cost  per  hour.  As  with  the 
R-44,  the  added  cost  of  the  R-22  was 
estimated  by  applying  the  R-22  ratings 
to  the  added  rotorcraft  ratings  for  1996. 
The  number  of  R-22  ratings  was 
multiplied  by  the  number  of  added 
hours  of  instruction  and  by  the  R-22 
cost  per  hour.  Finally,  the  two  products 
were  added  together  to  estimate  the 
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annual  cost  or  pilots  to  add  a  rotorcrafl 
rating  using  a  Robinson  belicopter. 

These  relationships  may  be 
summarized  as  follows: 
Total  added  cost  to  add  a  rotorcrafl 
rating  =  IARR.TR44/F)*H*C|,44  + 
LARRi»[(R-R-44)/Fl*H*CR22 

where: 

R  =  U.S.  active  Robinson  fleet; 

F  =  U.S.  active  helicopter  fleet; 

R44  =  Robinson  Model  R-44  helicopter 

ARRt  =  added  rotorcraft  ratings  in  time 

period  t; 
H  =  added  hours; 
C  =  added  cost  per  hour. 
Applying  the  above  description,  the 
total  additional  cost  to  receive 
instruction  in  a  Robinson  helicopter  for 
the  purpose  of  adding  a  rotorcraft  rating 
to  a  pilot  certificate  is  approximately 
$448,000  annually.  The  estimated  cost 
over  the  next  five  years  is  approximately 
S2.2  million  (present  value,  $1.8 
million)  in  1996  dollars. 

OMtSuBUMry 

The  proposed  rule  would  impose 
costs  to  those  receiving  instruction  in 
Robinson  model  R-22  and  R-44 
helicopters.  Before  they  could  be 
certificated,  affected  individuals  would 
be  required  to  receive  additional  model- 
specific  training  and  experience  for  each 
model  of  Robinson  helicopter. 
Individuals  affected  by  the  proposal  are 
rated  pilots  who  aspire  to  be  flight 
instructors  or  newly  certificated  flight 
instructors  who  desire  to  conduct 
student  instruction  or  flight  reviews  in 
die  Robinson  model  R-22  and  R-44 
helicopter,  new  rotorcraft  students,  and 
certificated  pilots  seeking  to  add  a 
retotcnft  rating.  Both  the  new  student 
and  the  pilot  seeking  to  add  a  rotorcrafl 
rating  must  be  receiving  instruction  in 
a  Robinson  helicopter  to  incur  the 
added  cost.  The  proposed  rule  would 
impose  total  estimated  costs  of 
approximately  $18.1  million  (present 
value,  $14.8  million)  over  the  next  five 
years,  in  1996  dollars. 

All  of  the  costs  described  in  this 
analysis  would  be  incurred  voluntarily. 
These  added  costs  are  not  being  forced 
on  any  individual  that  wishes  to  receive 
rotorcraft  training.  If  an  individual 
wishes  to  avoid  the  additional  costs  of 
rotorcraft  instruction  delineated  above, 
they  can  receive  their  instruction  in  a 
rotorcraft  other  than  a  Robinson  model, 
and  not  incur  any  of  the  costs  that  are 
described  in  this  analysis. 

Comparison  of  Costs  and  Benefits 

The  proposal  would  require  those 
who  receive  or  provide  instruction  in  a 
Robinson  helicopter  to  incur  additional 
costs  related  to  specific  fiight  training 


and  awareness  training.  The  addition  of 
those  proposed  requirements  would 
impose  costs  of  approximately  $18.1 
million  (present  value,  S14.8  million) 
over  five  years  in  1996  dollars.  Benefits  . 
from  the  proposed  rule  would  be  a 
reduction  in  the  number  of  fatal 
accidents  that  occur  in  Robinson 
helicopters  associated  with  low  "G" 
maneuvers  that  may  result  in  fliain 
rotor/airframe  contact.  The  estimated 
reduction  in  the  number  of  accidents  is 
due  to  the  increased  level  of  safety  due 
to  specific  flight  training  and  awareness 
training  requirements  for  all  individuals 
operating  Robinson  model  R-22  and  R- 
44  aircraft  If  the  proposed  action 
prevents  the  26  fatalities  that  occurred 
during  the  past  10-year  period,  the 
estimated  benefits  would  be  $71.4 
million  ($50.1  million,  present  value). 
Since  this  SFAR  will  be  in  effect  for 
only  5  years,  the  estimated  benefits 
would  be  $35.7  million  ($29.3  million, 
present  value)  for  this  rulemaking, 
resulting  in  benefits  exceeding  costs  by 
a  factor  of  about  two. 

Initnl  Regulatory  FkxiMlity 
Determination  ,ntmmt  ii  ^ 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  as  amended,  was  enacted  by 
Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  Act 
requires  that  whenever  an  agency 
publishes  a  general  notice  of  proposed 
rulemaking,  an  initial  regiilatory 
flexibility  analysis  identifying  tbe 
economic  impact  on  small  entities,  and 
considering  alternatives  that  may  lessen 
those  impacts  must  be  conducted  if  the 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities. 

This  notice  is  to  extend  SFAR  73 
published  on  March  1, 1995,  which  was 
issued  on  an  emergency  basis  without 
the  usual  public  notice  period,  but  the 
FAA  sought  comments  after  issuance. 
No  comments  were  received  bom  small 
entities  indicating  that  they  would 
suffer  a  significant  adverse  economic 
impact.  Further,  the  SFAR  is  limited  to 
experience  and  training  requirements  to 
perform  pilot-in-command  and  certified 
flight  instructor  duties,  thereby 
impacting  individuals  rather  than 
entities.  So  in  view  of  the  above,  the 
FAA  concluded  that  this  proposed  rule, 
if  extended,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Agency, 
however,  invites  comments  on  this 
conclusion. 


International  Trade  Impact  Statement  . 

This  proposed  rule  is  not  expected  to 
impose  a  competitive  disadvantage  to 
either  US  air  carriers  doing  business 
abroad  or  foreign  air  carriers  doing 
business  in  the  United  States.  This 
assessment  is  based  on  the  bet  that  this 
proposed  rule  would  impose  additional 
costs  only  on  those  receiving  instruction 
on  Robinson  helicopters.  This  proposal 
would  have  no  effect  on  the  sale  of 
foreign  aviation  products  or  services  in 
the  United  States,  nor  would  it  affect  the 
sale  of  United  States  aviation  products 
or  services  in  foreign  countries. 

Unfunded  Mandates  Reform  Act 
Assessment 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  finj^ 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  imder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  die  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantiy  or 
uniquely  affect  small  governments,  die 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  to 
provide  input  in  the  development  of 
regulatory  proposals. 

This  nde  does  not  contain  any 
Federal  intergovernmental  mandates, 
but  does  contain  a  private  sector 
mandate.  However,  because 
expenditures  by  the  private  sector  will 
not  exceed  $100  million  aimually,  the 
requirements  of  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 
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Federalism  Implications 

The  SFAR  proposed  herein  will  not 
have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
Federal  government  and  the  states,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12866, 
it  is  determined  that  this  proposed  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

International  Civil  Aviation 
Organization  (ICAO)  and  Joint  Aviation 
Regidations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  ICAO  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  proposed  rule 
does  not  conflict  with  tmy  international 
agreement  of  the  United  States. 

Paperwork  Reduction  Act 

The  OMB  control  number  assigned  to 
the  collection  of  information  for  this 
proposed  rule  is  2120-0021. 

Conclusion 

For  the  reasons  previously  discussed 
in  the  preamble,  the  FAA  has 
determined  that  this  SFAR  is  not 
significant  under  Executive  Order 
12866.  Based  on  the  findings  in  the 
Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  certifies  that  this 
proposad  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  AcL  This  SFAR  is  not 
considered  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979). 

List  of  Subjects  in  14  CFR  Part  61 

Aircraft,  Aircraft  pilots,  Airmen, 
Airplanes,  Air  safe^.  Air  transportation. 


Aviation  safety.  Balloons,  Helicopters, 
Rotorcraft,  Students. 

The  Proposal 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  61  of  Tide  14 
of  the  Code  of  Federal  Regulations  (14 
CFR  part  61)  as  follows: 

PART  61— CERTIRCATION:  PILOTS 
AND  FUQHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows:  ' 

Authority:  49  U.S.C.  106(g),  40113.  44701- 
44703,  44707,  44709-44711,  45102-45103, 
45301-45302. 

SFAR  73    [Amendecq 

2.  Paragraphs  2(b)(2).  2(b)(5),  and  3  of 
Special  Federal  Aviation  Regulation 
(SFAR)  No.  73  to  part  61  are  revised  to 
read  as  follows: 

SPECIAL  FEDERAL  AVL\TION 
REGULATIONS 

•  •         •         •         • 

SFAR  No.  7»— ROBINSON  R-22/R-44 
SPECL\L  TRAINING  AND  EXPERIENCE 
REQUIREMENTS 

•  •         *«iiiidix'<    • 

2.  Required  training,  aeronautical 
experience,  endorsements,  and  flight  rwiew 

(b)  •  •  *        '  ^ 

(2)  No  person  may  act  as  pilot  in  command 
of  a  Robinson  model  R-44  unless  that  person: 

(i)  has  had  at  least  200  flight  hours  in 
helicopters,  at  least  50  flight  hours  of  which 
were  in  the  Robinson  R-44.  The  pilot  in 
command  may  credit  up  to  25  flight  hours  in 
the  Robinson  model  R-44  toward  this  50 
hour  requirement;  or 

(ii)  has  had  at  least  10  houn  dual 
instruction  in  a  Robinson  helicopter,  at  least 
5  hours  of  which  must  have  been 
accomplished  in  the  Robinson  model  R-44 
helicopter.  Beginning  12  calendar  months 
after  the  date  of  the  endorsement,  the 
individual  may  not  act  as  pilot  in  command 
unless  the  individual  has  completed  a  flight 
review  in  an  R-44  within  the  preceding  12 
calendar  months  and  obtained  an 
endorsement  for  that  flight  review.  The  dual 
instruction  must  include  at  least  the 
following  abnormal  and  emergency 
procedures  flight  training: 


(A)  enhanced  training  in  autorotation 
procedures, 

(B)  engine  rotor  RPM  control  without  the 
use  of  the  governor, 

(C)  low  rotor  RPM  recognition  and 
recovery,  and 

(D)  effects  of  low  C  maneuvers  and  proper 
recovery  procedures. 

•         »         *         •         • 

(5)  No  certificated  flight  instructor  may 
provide  instruction  or  conduct  a  flight  review 
in  a  Robinson  model  R-44  or  R-44  unless 
that  instructor: 

(i)  Completes  the  awareness  training  in 
paragraph  2(a)  of  this^FAR, 

(ii)  and  for  the  R-22,  has  had  at  least  200    -^ 
flight  hours  in  helicopters,  at  least  50  flight 
hours  of  which  were  in  the  Robinson  R-22, 
or  for  the  R-44,  has  had  at  least  200  flight 
hours  in  helicopters,  50  flight  hours  of  which 
were  in  Robinson  helicopters.  Up  to  25  flight 
hours  of  Robinson  model  R-22  flight  time 
may  be  credited  toward  the  50  hour 
requirement. 

(iii)  Has  completed  flight  training  in  an  R- 
22,  R-44,  or  both,  on  the  following  abnormal 
and  emergency  procedures: 

(A)  enhanced  training  in  autorotation 
procedures, 

(B)  engine  rotor  RPM  control  without  the 
use  of  the  governor, 

(C)  low  rotor  RPM  recognition  and 
recovery,  and 

(D)  eSiscts  of  low  G  maneuvers  and  proper 
recovery  procedures. 

(iv)  Been  authorized  by  endorsement  from 
an  FAA  aviation  safety  insp>ector  or 
authorized  designated  examiner  that  the 
instructor  has  completed  the  appropriate 
training,  meets  the  experience  requirements 
and  has  satisfactorily  demonstrated  an  ability 
to  provide  instruction  on  the  general  subject 
areas  of  paragraph  2(a)(3)  of  this  SFAR,  and 
the  flight  training  identified  in  paragraph 
2(b)(5)(iu)  of  this  SFAR. 
*         •         •         •         • 

(3)  Expiration  data.  This  SFAR  terminates 
on  December  31.  2002,  unless  sooner 
superseded  or  rescinded. 

Issued  in  Washington,  D.C.  on  November 
18, 1997. 

Richard  O.  Gordon, 

Acting  Director,  Flight  Standards  Service. 
(FR  Doc.  97-30772  Filed  11-20-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(DodBM  No.  FR-4238-N-05] 

Notice  Of  Funding  Availability  (NOFA) 
and  Program  Guidelines  for 
Homeownership  Zones;  Rscai  Year 
1997;  Notice  of  Additional  Funding 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice  of  Fimding  Availability 
(NOFA):  Notice  of  additional  funding. 

SUMMARY:  This  notice  announces  the 
availability  of  an  additional  $10  million 
in  funding  for  Homeownership  Zones, 
bringing  the  total  amount  available  to 
$20  million.  HUD  will,  therefore,  accept 
new  applications  and  amendments  to 
applications  previously  submitted  in 
response  to  the  initial  NOFA  through 
December  22. 1997.  On  July  7, 1997, 
HUD  published  the  fiscal  year  (FY)  1997 
Notice  of  Funding  Availability  (NOFA) 
and  program  guidelines  for 
Homeownership  Zones,  initially 
announcing  that  $10  million  in  funding 
was  available  for  Homeownership 
Zones.  HUD  will  consider  applications 
received  in  response  to  the  initial  NOFA 
in  the  competition  for  the  total  $20 
million. 

DEADLINE  DATE:  One  original  and  two 
copies  of  each  application  must  be 
received  by  HUD  Headquarters  at  the 
address  provided  below  by  the  deadline 
date.  One  additional  copy  must  be 
received  by  the  HUD  Field  Office  by  the 
deadline  date.  All  four  copies  may  be 
used  in  reviewing  the  application. 

Applications  Delivered.  Applications 
are  due  before  midnight  on  December 
22, 1997.  Before  the  deadline  date,  and 
on  normal  workdays  between  the  hours 
of  8:30  a.m.  and  4:30  p.m.,  completed 
applications  will  be  accepted  at  the 
Ftocessing  and  Control  Unit.  Room 
7255,  Community  Planning  and 
Development  at  the  address  provided 
below. 

After  4:30  p.m.  on  the  deadline  date, 
hand-delivered  applications  will  be 
received  at  the  South  Lobby  of  the 
Department  of  Housing  and  Urban 
Development  at  the  address  provided 
below.  HUD  will  treat  as  ineligible  for 
consideration  hand-delivered 
applications  that  are  received  after 
midnight  on  December  22, 1997. 

Applications  Mailed.  HUD  will 
consider  applications  as  received  by  the 
deadline  if  Uiey  are  postmarked  before 
midnight  on  December  22.  1997.  and 


received  by  HUD  Headquarters  within 
ten  (10)  calendar  days  after  that  date. 

Applications  Sent  by  Ovemighf 
Delivery.  HUD  will  consider 
applications  sent  by  overnight  delivery 
as  having  been  received  by  the  deadline 
upon  submission  of  documentary 
evidence  that  they  were  placed  in 
transit  with  the  overnight  delivery 
service  by  no  later  than  December  22. 
1997. 

Applications  Sent  by  Facsimile  (FAX). 
HUD  will  NOT  accept  any  application 
sent  by  FAX. 

Applications  Sent  to  HUD  Field 
Offices.  One  copy  of  the  application 
must  be  received  by  the  HUD  field  office 
serving  the  area  in  which  the  applicant's 
Homeownership  Zone  is  located.  The 
field  office  must  receive  this  copy  by  the 
deadline  date,  but  a  determination  that 
an  application  was  received  on  time 
will  bis  made  solely  according  to  the 
receipt  of  the  application  at  HUD 
Headquarters  in  Washington. 
ADDRESSES:  One  original  and  two  copies 
of  the  completed  application  must  be 
submitted  to  HUD  Headquarters  at  the 
following  address:  Processing  and 
Control  Unit,  Room  7255,  Office  of 
Community  Plaiming  and  Development. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W., 
Washington,  DC  20410.  One  additional 
copy  of  the  application  must  be  sent  to 
the  Director  of  Community  Planning 
and  Development,  at  the  HUD  field 
office  serving  the  State  in  which  the 
Homeownership  Zone  is  located  (see 
Appendix  A  of  the  July  7, 1997  NOFA 
(62  FR  36412,36419)). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Cliff  Taffet.  Office  of  Affordable 
Housing  Programs,  Room  7168, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  S.W., 
Washington,  DC  20410;  telephone  (202) 
708-3226  (this  is  not  a  toll  free  number). 
Hearing-or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-TDDY,  which  is  a 
toll  bee  number.  Interested  persons 
should  consult  the  July  7, 1997  NOFA 
for  information  concerning  basic 
program  requirements  and  eligibility, 
and  may  also  contact  the  appropriate 
HUD  field  office  at  the  number  and 
address  provided  in  Appendix  A  of  the 
July  7,  1997  NOFA.  General  background 
information  about  homeownership 
zones  is  also  available  through 
Community  Connections  by  calling 
(800) 998-9999. 

SUPPLEMENTARY  INFORMATION:  C  n  July  7, 
1997  (62  FR  36412),  HUD  published  the 


FY  1997  NOFA  and  program  guidelines 
for  Homeownership  Zones.  The  July  7, 
1997  NOFA  announced  the  availability 
of  $10  million  to  help  reclaim  distressed 
neighborhoods  by  creating 
homeownership  opportunities  for  low- 
and  moderate-income  families,  and  to 
serve  as  a  catalyst  for  private 
investment,  business  creation,  and 
neighborhood  revitalization.  The  NOFA 
contained  information  concerning  basic 
program  requirements,  eligible 
applicants,  funding  availability,  and 
application  requirements  and 
procedures.  HUD  issued  a  correction  to 
the  July  7. 1997  NOFA  and  extended  the 
application  deadline  until  September 
3o.  1997,  through  a  notice  published  on 
July  28, 1997  (62  FR  40370). 

This  notice  announces  the  availability 
of  an  additional  $10  million,  for  a  total 
of  $20  million  in  funding  for 
Homeownership  Zones.  This  notice  also 
announces  that  HUD  is  accepting 
additional  applications  and 
amendments  to  applications  submitted 
in  response  to  the  initial  NOFA  through 
December  22,  1997,  as  provided  above 
in  the  "Deadline  Date"  section  of  this 
notice.  All  of  the  other  provisions  of  the 
July  7,  1997  NOFA,  as  corrected  by  the 
notice  published  on  July  28,  1997,  apply 
to  the  availability  and  awarding  of  this 
additional  $10  million.  Therefore, 
applicants  for  this  additional  $10 
million  should  refer  to  the  July  7,  1997 
NOFA  and  the  July  28, 1997  notice  for 
information  regarding  eligible 
applicants,  the  definition  of  a 
Homeownership  Zone,  the 
characteristics  of  a  successful 
Homeownership  Zone,  eligible 
activities,  income  targeting.  Section  108 
loan  guarantees  and  other  funding 
sources,  application  format,  criteria  for 
rating  applications,  the  selection 
process,  environmental  review 
requirements,  program  threshold 
criteria,  technical  deficiencies  and 
technical  assistance,  other  Federal 
requirements,  and  other  matters.  HUD 
will  consider  applications  received  in 
response  to  the  July  7, 1997  NOFA  by 
the  deadline  imder  that  NOFA 
(September  30, 1997)  in  the  competition 
for  this  additional  $10  million  available 
for  Homeownership  Zones. 

Dated:  November  8, 1997. 
Jacquie  Lawfing, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 
[FR  Doc.  97-30596  Filed  11-20-97:  8:45  am) 
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REMINDERS 

The  Items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exdus»on  from 
this  list  has  no  legal 
signiftcance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  21. 
1997 

ENVIROmiCNTAL 
PROTECTtON  AGENCY 

Air  quality  implementation 
pians;  approval  arxl 
promulgation;  various 
States: 

Ohio;  published  9-22-97 
Clean  Air  Act: 
Compliance  assurafKe 
monitoring;  published  10- 
22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  leeds,  and 
related  products: 
New  drug  appiicattons^ 
Clopidol.  etc.;  published 

11-21-97 
Doramectin:  published  11- 
21-97 
Sponsor  name  and  address 
changes- 
Sioux  Biochemtoai,  Inc; 
published  11-21-97 

MTERIOR  DEPARTMENT 
Rah  and  WUdllfe  Sarwice 
Endangered  and  threatened 


alopecurus,  elc 
(nine  plants  from 
grsBiland  or  mesic  areas 
cH  Central  Coast,  CA); 
published  10-22-97 

UBRARY  OF  CONGRESS 
Copyright  omca.  Library  ol 
Congraaa 

Satellita  carrier  compulsory 
license;  superstation  and 
network  signals;  royalty  rate 


Oonadion;  published  11-21- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainwxthirwss  directives: 
New  Piper  Aircraft.  Inc.; 
correction,  putjiished  11-3- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  arxj  traffic 
operations: 


Truck  size  and  weight— 
0MB  control  number  and 
expiration  date; 
technical  amerxtment; 
published  11-21-97 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

U.S.-flag  commercial  liner 

vessels: 

Carriage  o(  less-than- 
shipload  lots  of  built  and 
padtaged  preference 
cargoes;  fair  and 
reasonable  guidelines 
rates  determination;  CFR 
part  removed;  published 
11-19-97 

RULES  GOING  INTO 
EFFECT  NOVEMBER  23, 
1997 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Admimairalion 

Medttai  devices: 
Anaiyte  specific  reagents; 
classification/ 
reclassification  as 
restncted  devices; 
published  11-21-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agftcuttural  Merteethig 


commodWes; 
testing  service 
fees;  comments  due  by  11- 
28-97;  published  10-28-97 

potatoes  gimwi  in— 
Colorado;  comwenN  due  by 
11-25-97;  pubMMd  9-26- 
97 

AGRICULTURE 

DEPARTMENT 

Anknal  and  Plant  HeaNh 

Inspection  Service 

Livestock  arxl  poultry  d»ease 
control: 

Tubercutosis^xposed 
animals,  transportation 
and  disposal  expenses; 
comments  due  by  11-24- 
97;  published  9-23-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

l.oan  and  purchase  programs: 
Wl>eat,  feed  grains,  rice  and 
upland  cotton;  production 
Weaiiility  contracts; 
comments  due  t>y  11-24- 
97,  published  10-2347 


AGRICULTURE 
DEPARTMENT 
Food  and  Consumer  Service 

Commodity  supplemental  food 

program: 

Caseload  assignment; 
comments  due  by  11-24- 
97;  published  10-23-97 

AGRICULTURE 
DEPARTMENT 
Import  quotas  and  fees: 
Dairy  tanfl-rate  quota 
li(^nsir>g;  comments  due 
by  11-28-97;  published 
10-15-97 
BUND  OR  SEVERELY 
DISABLED.  COMMTTTEE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Committee  for  Purchase 
From  People  Who  Aia  BHnd 
or  Severely  DIaaMsd 
Javits-Wagner-O'Day  program; 
miscelianeous  amendments; 
comments  due  tjy  11-25-97; 
published  9-26-97 
COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 
lntecnatk)nal  servKes  surveys: 
Foreign  direct  investments 
In  U.S.— 

BE-12;  benchmark  survey- 
1997;  reporting 
requirements;  comments 
due  by  11-24-97; 
published  10-8-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 


Fishery  comarvation  and  -^ 
management: 
CaribtMan  Fishery 
Management  Courxsl; 
hearings;  comrT>ents  due 
by  11-25-97;  published 
10-14-97 
Caribbean,  Gulf,  and  South 
Ailantic  fisheries— 
Gull  ol  Mexico  reef  fish; 
comments  due  by  11- 
25-97;  published  9-26- 
97 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Chiraok  salmon; 
coofMnents  due  l)y  11- 
28-97;  published  11-13- 
97 
Marine  mammals: 
Incidental  taking — 
BP  Exptoration  (Alaska); 
or>-k:e  seismic  activity; 
ringed  seals;  comments 
due  by  11-26-97; 
published  10-27-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulatkm 
(FAR): 

Comerbal  items  and 
commercial  components; 


FAR  proviskKis  and 
clauses  in  sutxx>ntracts; 
comments  due  t»y  11-24- 
97;  published  9-23-97 
Pay-as-you-go  pension 
costs;  comments  due  by 
11-24-97;  published  9-23- 
97 
Taxes  associated  with 
divested  segments; 
comments  due  by  11-24- 
97;  published  9-23-97 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Severn  River,  MO;  Naval 
Statk)n  Annapolis  smaH 
boat  tMSin;  comments  due 
by  11-24-97;  published 
10-24-97 
ENVIRONMBITAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Norwoad  diesel  engir>es; 
emission  starxiards; 
comments  due  t>y  11-24- 
97;  published  9-244)7 
Air  quality  implementatwn 
plans;  approval  and 
promulgatnn;  vahous 
States: 

Connecicul;  comments  due 
by  11-24-97;  published 
10-24-97 
lWlirw>esota;  comments  due 
by  11-24-97;  published 
10-2347 
New  Hampshire;  comments 
due  by  11-26-97; 
published  10-27-97 
Air  quality  impiementatxm 
plans;  VAVapproval  and 
promulgation;  vahous 
States;  air  quality  planning 
purposes;  desigr>at»n  of 
areas: 

Kentucky  et  al.;  comments 
due  by  1 1-24-97; 
published  10-23-97 
Hazardous  waste: 
Land  disposal  restrictmns — 
Metal  wastes  and  mineral 
processing  wastes 
treatntent  starxlards, 
etc.  (Phase  IV);  data 
availability;  comments 
due  by  1 1-25-97; 
published  11-10-97 
Pestkades;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Maneb;  comntents  due  by 
11-24-97;  published  9-24- 
97 
Superlund  program: 
Natk>nal  oil  and  hazardous 
sut>stances  contingency 
plan— 

NatkKial  pnorities  list 
update;  comments  due 
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by  11-24-97;  published 

9-25-97 
FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Capital  adequacy  and 
related  regulations; 
miscellaneous 
amendments;  comments 
due  by  11-24-97; 
published  9-23-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  d 
assignments: 

California;  comments  due  by 
11-24-97;  published  10- 
17-97 
Missoun;  comments  due  by 
11-24-97;  published  10- 
17-97 
Wisconsin;  comments  due 
by  11-24-97;  published 
10-17-97 
Television  broadcasting: 
Video  programming; 
bkx:king  based  on 
program  ratings;  technical 
requirements;  comments 
due  by  11-24-97; 
published  10-9-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkm  Regulatkm 
.    (FAR): 

Commercial  items  and 
commercial  components; 
FAR  provisions  and 
clauses  in  subcontracts; 
comments  due  by  11-24- 
97;  published  9-23-97 
Pay-as-you-go  penskm 
costs;  comments  due  by 
1 1-24-97;  published  9-23- 
97 
Taxes  associated  with 
divested  segmerns; 
comments  due  by  11-24- 
97;  published  9-23-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  ar>d  Drug 
Adminiatratlon 
Human  drugs: 
Labeling  of  drug  products 
(OTC)- 

Oiphenhydramine; 
comments  due  by  1 1- 
28-97;  published  8-29- 
97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Fish  and  wiMlife: 
Columbia  River  treaty 
fishing  access  sites;  use; 
comments  due  by  11-28- 
97;  published  9-29-97 
INTERIOR  DEPARTMENT 
Rah  and  Wildlife  Service 
Endangered  arxl  threater>ed 
species: 


Virginia  sneezeweed; 
comments  due  by  11-28- 
97;  published  9-29-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Abandoned  mine  land 
reclamation;  enhancement; 
comments  due  t»y  11-24-97; 
published  10-24-97 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Good  conduct  time;  credit 
awarded  for  satisfactory 
progress  toward  earning 
gerwral  educational 
development  (GEO) 
credential;  comments  due 
by  11-25-97;  published  9- 
26-97 

Literacy  program  (GEO 
standard);  satisfactory 
progress  definition; 
comments  due  by  11-25- 
97;  published  9-26-97 

LABOR  DEPARTMENT 

Mine  Safety  and  Health    .    ,, 

Administration 

Coal  mine  safety  and  health: 
Underground  coal  mintf^ — 
Self-rescue  devk»s;  use 
and  locatkMi 

requirements;  comments 
due  by  11-25-97; 
published  9-26-97 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Beneflts  Administration 

Empkjyee  Retirement  Income 
Security  Act: 

Health  care  continuatkxi 
coverage;  information 
request;  comments  due 
by  11-24-97;  published  9- 
23-97 

UBRARY  OF  CONGRESS 
Copyright  Office.  Ubrary  of 
Congress 

Freedom  of  Information  Act; 
Implementatkm;  comments 
due  by  11-2847;  published 
10-28-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Commercial  items  and 
commercial  components; 
FAR  provisions  arxl 
clauses  in  sut)contracts; 
comments  due  by  11-24- 
97;  published  9-23-97 

Pay-as-go  pension  costs; 
comments  due  by  11-24- 
97;  published  9-23-97 

Taxes  associated  with 
divested  segments; 


comments  due  by  11-24- 
97;  published  9-23-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Central  liquidity  facility;  first 
priority  security  interest  in 
specific  assets;  comments 
due  by  11-24-97; 
published  9-25-97 
Organization  and 
operations — 
Overlaps  in  fields  of 
membership  and 
community  chartering 
policy;  Interpretive  ruling 
and  policy  statement; 
comment  request; 
comments  due  l>y  11- 
28-97;  published  10-29- 
97 

NUCLEAR  REGULATORY 
COMMISSION 

Productk>n  and  utilizatkxi 
facilities;  domestic  licensing: 
Nuclear  power  plants- 
Decommissioning; 
financial  assurance 
requirements;  comments 
due  by  11-25-97; 
published  9-10-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sharehokier  proposals; 
comments  due  by  1 1-25- 
97;  published  9-26-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  okt  age,  survivors 
aixl  disability  insurance, 
and  aged,  blind,  and 
disabled- 
Administrative  review     * 
process:  identificatk)n 
and  referral  of  cases  lor 
quality  review  ur>der 
Appeals  Coundrs 
authority;  comments 
due  by  11-24-97; 
published  9-25-97 
Medical  opinion  evkterxje 
evaluation;  comments 
due  by  11-24-97; 
published  9-25-97 
Social  security  benefits: 
Federal  okt  age,  survivors 
and  disability  insurar)ce — 
Medical-vocational 
guklelines;  darificatkNi; 
comments  due  by  11- 
24-97;  published  9-23- 
97 

TRANSPORTATION 
DEPARTMENT 

Privacy  Act;  implementatkNi; 
comments  due  by  1 1-24-97; 
published  10-24-97 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
American  Champion  Aircraft 
Corp.;  comments  due  by 
11-28-97;  published  9-26- 
97 

Boeing;  convnents  due  by 
11-26-97;  published  10- 
27-97 

Oomier  comments  due  t>y 
11-28-97;  published  10- 
29-97 

Fokker;  comments  due  by 
11-28-97;  published  10- 
17-97 

General  Electric  Co.; 
comments  due  by  1 1-24- 
97;  published  9-24-97 

Saab;  comments  due  by  1 1- 
2847;  published  10-2947 
Class  E  airspace;  comments 

due  by  11-24-97;  published 

10-2347 

TRANSPORTATION 
DEPARTMENT 


Administration 

Motor  carrier  safety  standards: 
Financial  responsibility;  self- 
insurance  requirements 
and  application  processir^ 
fees;  comments  due  by 
11-2447;  published  9-23- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  safety;  passer>ger 
equipment  safety  standards; 
comments  due  by  11-2447; 
published  9-2347 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Adntinistration 

Motor  vehicle  safety 
standards: 
Lamps,  reflective  devkses, 

and  associated 

equipment — 

Auxiliary  signal  lamps  and 
safety  lighting 
inventkxis;  comments 
due  by  11-2647; 
published  10-2747 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazardous  materials 
transportatkjn — 

Miscellaneous 
amendments;  comments 
due  by  11-24-97; 
published  9-2447 
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LIST  OF  PUBUC  LAWS 

This  is  a  continuing  Tst  of 
pubKc  bills  frofn  the  current 
SMSion  of  Congress  wtiich 
have  become  Federal  laws.  It 
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Vol.  62,  No.  226 

Monday.  November  24,  19B7 


This  sedion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  artd  codified  in  the  Code  of 
Federal  Regulations,  which  is  pulDlished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Parts  351. 430,  and  531 
RIN3206-AH32 

Reduction  in  Force  and  Performance 
Management 

AOENCV:  Office  of  Personnel 

Management 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  that  enhance  the 
opportunity  for  Federal  employees  to 
receive  reduction  in  force  retention 
service  credit  based  on  their  actual  job 
performance.  The  regulations  also  give 
agencies  with  employees  who  have  been 
rated  under  different  patterns  of 
summary  rating  levels  a  mechanism  to 
take  this  into  account  when  providing 
employees  additional  retention  service 
credit  for  reduction  in  force.  These 
regulations  also  clarify  certain  other 
retention  rights,  including  the  coverage 
of  employees  serving  under  term 
appointments. 

DATES:  Effective  date:  December  24, 
1997.  Compliance  dates:  Subject  to  the 
requirements  of  5  U.S.C.  7116(a)(7), 
agencies  may  implement  revised 
§§  351.504  and  351.803(a),  at  any  time 
between  December  24, 1997  and 
October  1,  1998.  For  reduction  in  force 
actions  effective  between  December  24, 
1997  and  September  30, 1998,  agencies 
may  use  either  §§  351.504  and 
351.803(a)  effective  December  24, 1997 
or  the  prior  §§  351.504  and  351.803(a)  in 
5  CFR  part  351  (January  1. 1997, 
edition). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon,  Jacqueline 
Yeatman,  or  Edward  P.  McHugh  (part 
351);  (202)  606-0960,  FAX  (202)  606- 
2329;  or  Bart)ara  Colchao  or  Doris 
Hausser  (parts  430  and  531);  (202)  606- 
2720.  FAX  (202)  606-2395. 


SUPPLEMENTARY  INFORMATION:  On 
February  4, 1997,  OPM  issued  proposed 
regulations  concerning  reduction  in 
force  and  performance  management. 
These  proposed  changes  were  designed 
to  enhance  the  opportxmity  for  Federal 
employees  to  receive  reduction  in  force 
retention  credit  based  on  their  actual  job 
performance.  They  proposed  changes  to 
the  crediting  procedures  used  when 
employees  are  missing  performance 
ratings,  as  well  as  giving  agencies  the 
authority  to  vary  performance  credit  in 
reduction  in  force  to  take  into  account 
ratings  given  imder  different  summary 
level  patterns. 

We  received  comments  from  21 
agencies,  4  unions,  and  3  individuals. 
Not  every  commenter  mentioned  every 
proposed  provision.  The  key  changes 
OPM  proposed  in  the  regulations  are 
sununJarized  below,  along  with  a 
summary  of  the  comments  received  on 
that  particular  proposal. 

Providing  Retention  Service  Ci«dit 
When  Employees  in  the  Same 
Rediu:tion  in  Force  CompetitiTe  Area 
Have  Been  Rated  Under  More  Than 
One  Pattern  of  Summary  Rating  Levels 

On  August  23,  1995,  OPM  issued  final 
regulations,  at  60  FR  43936,  giving 
agencies  the  option  to  determine  which 
of  eight  permissible  patterns  of 
summary  rating  levels  to  use  for  their 
performance  appraisal  programs.  As  a 
result,  changes  in  the  crediting  of 
performance  in  reduction  in  force  were 
necessary  because  this  flexibility  in  the 
design  of  performance  appraisal 
programs  can  affect  employees'  relative 
retention  standing  for  reduction  in 
force.  The  proposed  regulations  revised 
5  CFR  351.504  to  require  an  agency  to 
take  into  account  different  patterns  of 
summary  rating  levels  when  providing 
employees  additional  retention  service 
credit  in  reduction  in  force  competition 
based  on  their  performance. 

Under  the  proposed  regulations,  an 
agency  with  employees  in  a  reduction  in 
force  competitive  area  who  have  been 
rated  under  different  patterns  of 
summary  rating  levels  must  decide  how 
many  years  of  retention  service  credit 
within  the  allowable  range  of  12  to  20 
years  to  assign  to  particular  summary 
rating  levels  in  their  patterns.  The 
specific  method  selected  by  the  agency 
to  provide  retention  service  credit  for 
performance  will  of  necessity  be 
specific  to  the  reduction  in  force 


competitive  area  as  the  agency  takes 
into  account  the  combination  of  rating 
patterns  used  and  the  relative  numbers 
of  employees  rated  under  each  pattern. 

If  an  agency  has  reduction  in  force 
competitive  areas  in  which  all  employee 
ratings  of  record  to  be  credited  vren 
given  under  the  same  pattern  of 
summary  levels,  it  is  required  to  follow 
the  current  regulations  for  crediting 
performance  in  a  reduction  in  force 
which  now  appear  in  paragraph  (d)  of 
section  351.504. 

In  applying  the  proposed  regulations, 
agencies  must  treat  employees  within 
the  reduction  in  force  competitive  area 
in  a  uniform  and  consistent  manner.  An 
agency  carrying  out  a  reduction  in  force 
may  provide  different  amounts  of 
additional  retention  service  credit  for 
ratings  of  record  received  in  an 
employee's  former  agency  than  were 
provided  by  that  former  organization. 

The  majority  of  comments  received  on 
this  proposal  were  very  positive.  Most 
of  those  who  commented  felt  it  was  a 
necessary  and  logical  outgrowth  of 
performance  rating  flexibility  that 
would  be  helpful  to  both  agencies  and 
employees.  Ims  proposal  was 
especially  well-received  by  those 
considering,  or  already  using, 
alternative  performance  appraisal 
programs  such  as  a  2-Ievel  ('Pass/Fair') 
program.  Some  agencies  requested  even 
greater  flexibility  to  address  what  they 
see  as  potential  inequities  when 
employees  in  different  competitive  areas 
are  rated  under  difiierent  appraisal 
programs,  even  if  there  is  no 
inconsistency  within  each  competitive 
area.  This  was  deemed  especially 
crucial  to  agencies  having  various 
offices  or  components  using  diffiarent 
sununary  rating  patterns. 

One  commenter  voiced  the  concern 
that  employees  rated  as  "Fully 
Successful"  imder  a  two-level  program 
could  actually  be  performing  at  very 
different  levels.  Another  suggested  that 
the  proposal  be  modified  in  order  to 
prevent  an  agency  from  giving  less 
credit  to  an  employee's  ratings  of  record 
from  their  previous  agency  than  to  the 
agency's  "own"  ratings.  Several  other 
commenters  suggested  that  specific 
mandates  be  established  on  how  this 
flexibility  is  to  be  used. 

OPM  has  carefully  considered  these 
suggestions  and  decided  not  to  adopt 
them.  We  believe  that  many  of  these 
concerns  are  rooted  in  decisions  about 
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using  various  types  of  performance 
appraisal  programs  in  the  first  place, 
and  most  would  be  addressed  by  the 
requirement  to  provide  uniformity  and 
consistency  within  each  competitive 
area.  For  example,  an  agency  assigning 
16  years  of  credit  to  a  "fully  successful" 
rating  of  record  earned  under  a  two- 
level  program  must  give  ALL  employees 
who  earned  a  "fully  successful"  rating 
of  record  in  a  two-level  program  this 
credit,  no  matter  what  agency  or 
organization  actually  issued  the  rating. 
Granting  additional  flexibility,  by 
definition,  allows  for  decision-making 
that  some  ihay  disagree  with. 
Alternatively,  an  agency  is  free  to 
choose  a  crediting  system  that  mirrors 
the  ciurent  12/16/20  year  pattern 
required  for  use  in  single-rating-pattem 
situations  (they  are  required  to  examine 
the  situation  when  multiple  rating 
patterns  exist,  but  there  is  no 
requirement  to  adopt  any  particular 
crediting  method).  In  addition,  agencies 
concerned  about  consistency  are  firee  to 
establish  their  own  agencywide  policies 
on  how  this  flexibility  will  be  used. 
One  commenter  suggested  that  no 
additional  credit  beyond  12  years  be 
provided  for  performance  above  the 
level  of  "Fully  Successful".  We  have  not 
adopted  this  suggestion  since  it  goes 
beyond  the  scope  of  the  proposal  and 
because  the  new  regulations  would  give 
agencies  the  flexibility  to  assign  credit 
in  this  way  if  they  choose,  as  long  as 
ratings  of  record  are  assigned  under 
more  than  one  summary  pattern  in  the 
competitive  area. 

Extending  the  "look-back"  period  to  6 
years 

This  element  of  the  proposal 
addressed  the  circumstance  where 
employees  have  received  fewer  than 
three  actual  ratings  of  record  in  the  last 
4  years,  which  could  occur  due  to  a 
variety  of  circumstances.  Current 
regulations  require  the  substitution  of 
an  assumed  rating  of  "Fully  Successful" 
for  each  missing  rating  of  record.  To 
minimize  the  use  of  assumed  ratings 
and  to  maximize  the  extent  to  which 
additional  retention  service  credit  is 
based  on  actual  job  performance,  OPM 
proposed  to  lengthen  the  period  of  time 
from  which  ratings  of  record  are  taken 
into  account  from  4  years  to  6  years 
prior  to  the  reduction  in  force.  This 
change  would  have  been  phased  in  to 
allow  agencies  time  to  change  their 
recordkeeping  procedures. 

Several  of  tnose  who  commented 
supported  this  proposal,  believing  that 
the  potential  for  increasing  the  use  of 
actual  performance  appraisals  earned  by 
employees  outweighed  the  additional 
record-keeping  requirements  it  would 


impose  on  agencies.  Some  even 
suggested  that  we  modify  the  proposal 
to  allow  agencies  to  go  back  longer  than 
6  years  when  necessary.  However,  the 
majority  of  commenters  disagreed  with 
the  proposed  lengthening  of  the  "look- 
back" period  from  4  years  to  6  years, 
even  with  the  phase-in  provisions.  The 
objections  centered  on  the  view  that  a 
6-year-old  appraisal  is  too  dated  to  serve 
as  an  accurate  indicator  of  current 
employee  performance,  emd  that 
allowing  older  appraisals  to  be  used  in 
reduction  in  force  might  discourage 
supervisors  firom  preparing  ciirrent 
appraisals  when  required.  Some  were 
also  concerned  that  these  additional 
administrative  requirements  were 
unduly  burdensome,  especially  in  light 
of  the  ciurent  emphasis  on 
simplification,  paperwork  reduction, 
and  streamlining.  We  have  considered 
these  comments,  as  well  as  the 
possibility  of  providing  agencies  with 
flexibility  to  determine  what  the  length 
of  their  "look-back"  period  should  be 
for  specific  reductions  in  force.  We 
concluded  that  the  significant 
additional  administrative  requirements 
resulting  from  a  6-year  "look-back"  do 
not  justify  the  results,  especially  since 
the  other  changes  provided  for  in  this 
regulatory  package  would  significantly 
reduce  the  number  of  assumed  ratings. 
For  these  reasons,  we  concluded  that 
the  current  "look-back"  period  of  4 
years  should  be  retained. 

Averaging  actual  ratings  received  if 
fewer  than  three 

To  further  enhance  the  use  of  actual 
performance  in  determining  reduction 
in  force  service  credit,  OPM  proposed  to 
remove  the  requirement  to  fill  in 
missing  ratings  of  record  with  assumed 
"fully  successful"  ratings  when  an 
employee  has  received  only  one  or  two 
actual  ratings  of  record.  Under  the 
proposal,  the  actual  rating(s)  of  record 
available  would  serve  as  the  sole  basis 
of  the  employee's  credit,  and  no 
assumed  ratings  would  be  used. 
Consequently,  if  an  employee  has 
received  only  two  actual  ratings  of 
record  during  this  period,  the  value 
assigned  to  each  rating  would  be  added 
together  and  divided  by  two  to 
determine  the  amount  of  additional 
retention  service  credit. 

Among  those  who  commented  on  this 
proposal,  there  was  an  almost  equal 
number  of  those  who  supported  it  and 
those  who  did  not.  Most  of  those 
opposing  the  proposed  change  cited  the 
greater  weight  that  would  necessarily  be 
placed  on  the  one  or  two  actual  ratings 
of  record  received.  One  commenter  was 
concerned  that  supervisors  would  be 
less  likely  to  complete  ratings  of  record 


as  a  result  of  this  proposal.  A  number 
of  commenters,  however,  supported  this 
proposal  because  it  simplifies  the 
process  and  allows  an  employee's  actual 
demonstrated  performance  to  take  the 
place  of  an  artificially  prescribed  level 
of  credit  (assumed  "Fully  Successful"). 
In  considering  the  comments  received 
on  this  issue,  we  were  persuaded  that 
this  change  would  serve  to  simplify  the 
procedure  and  would  increase  the 
emphasis  on  actual  performance,  a 
stated  goal  of  the  proposed  regulations. 
Therefore,  we  are  adopting  this  proposal 
in  the  final  regulations. 

Crediting  performance  for  employees 
with  no  actual  ratings 

OPM  had  proposed  two  methods  of 
providing  performance  credit  for 
reduction  in  force  in  cases  where  an 
employee  would  have  no  actual  ratings 
of  record  at  all.  Under  the  proposed 
regulations,  an  employee  with  at  least 
one  year  of  current  continuous  service 
would  be  given  the  additional  retention 
service  credit  for  the  most  common,  or 
"modal",  summary  rating  level,  as 
defined  in  5  CFR  351.203,  for  the 
summary  level  pattern  that  applies  to 
the  employee's  position  at  the  time  of 
the  reduction  in  force.  The  proposal 
would  allow  agencies  to  determine  the 
modal  rating  using  ratings  of  record  in 
the  competitive  area,  in  a  larger 
subdivision  of  the  agency,  or 
agencywide,  as  long  as  the  applicable 
modal  rating(s)  was  applied  uniformly 
and  consistently  within  the  competitive 
area  to  all  employees  with  no  ratings  of 
record. 

Under  the  proposal,  the  modal  rating 
would  not  be  used  for  employees  who 
have  completed  less  than  one  year  of 
current  continuous  service.  Instead, 
additional  retention  service  credit 
would  be  given  based  on  a  Level  3 
(Fully  Successful  or  equivalent)  rating 
of  record  under  the  siunmary  level 
pattern  that  applies  to  the  employee's 
position  at  the  time  of  reduction  in 
force. 

Those  who  commented  negatively  on 
this  proposal  disliked  the  idea  of  using 
a  modal  rating  because  it  did  not 
represent  performance  actually 
demonstrated  by  the  employee.  Some 
felt  the  use  of  a  modal  rating  was 
arbitrary  and  unfair,  and  potentially 
vulnerable  to  appeal  or  other  challenge, 
while  others  saw  it  as  more  fair  to 
employees  than  an  assumed  "fully 
successful"  rating  that  now  falls  below 
the  Govemmentwide  average  rating. 
Several  agencies  were  also  concerned 
with  how  this  requirement  would  be 
incorporated  into  existing  automated 
systems. 
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'  One  commenter  suggested  that  the 
regulations  be  revised  to  require  that  all 
employees  with  at  least  one  year  of 
service  must  have  a  rating  of  record 
before  a  reduction  in  force  can  be 
conducted.  We  have  not  adopted  this 
suggestion  because  we  feel  it  is 
impossible  to  require  a  rating  of  record 
in  all  cimunstances.  given  the  various 
rating  cycle  dates  and  other 
circumstances  that  can  occur. 

One  of  those  who  commented 
suggested  that  employees  who  have 
received  no  ratings  of  record  should 
receive  no  performance  credit  for 
reduction  in  force.  We  have  not  adopted 
this  suggestion  because  we  believe  it 
unfairly  and  severely  penalizes  an 
employee  who  has  no  ratings  of  record 
due  to  factors  completely  outside  his/ 
her  control.  We  believe  that  some 
reasonable  and  fair  method  of 
constructing  performance  credit  la 
necessary  to  deal  with  these 
circumstances. 

It  is  important  to  note  that  the  modal 
rating  would  only  be  used  in  cases 
where  the  employee  has  no  ratings  of 
record  of  his/her  own  to  credit.  Since  no 
rating  of  record  exists,  some  form  of 
"assumed"  rating  is  the  only  recourse 
available.  Because  the  modal  rating  is 
the  summary  level  that  was  given  most 
often  to  employees  in  the  organization 
conducting  the  reduction  in  force,  we 
believe  it  is  the  best  way  to  assign  credit 
with  the  least  disadvantage  to  an 
individual  employee  who  has  no  rating 
of  record  reflecting  his/her  actual 
performance. 

Much  of  the  opposition  to  the  modal 
rating  proposal  focused  on  the 
complexity  for  personnelists  in 
administering  two  different  types  of 
formulae  based  on  length  of  service  (less 
than  one  year  means  use  assumed 
"Fully  Successful';  more  than  one  year 
requires  tabulation  of  modal  rating). 
Some  saw  this  as  contradictory  to 
ongoing  simplification  initiatives.  In 
addition,  sevoral  commenters  pointed 
out  that  this  distinction  could  result  in 
an  employee  with  364  days  of  service 
being  treated  differentiy  (in  terms  of 
performance  credit  for  reduction  in 
force)  than  another  employee  with  366 
days  of  service.  We  agree  that  the 
distinction  based  on  length  of  service 
adds  greater  complexity  to  the  process, 
and  we  have  therefore  eliminated  this 
distinction  in  the  final  regulations. 
Instead,  the  modal  rating  will  be  used  to 
grant  performance  credit  in  reduction  in 
force  for  all  employees  who  have  no 
ratings  of  record.  We  feel  this  better 
supports  the  principles  of  uniformity 
and  consistency  in  the  reduction  in 
force  treatment  of  employees. 


Several  commenters  requested  that 
OPM  designate  the  basis  used  by 
agencies  to  determine  their  modal 
ratings  (i.e..  agencywide;  agency 
subdivision;  or  competitive  area).  They 
also  asked  that  agencies  not  be  allowed 
to  change  this  basis  once  it  is  selected 
without  OPM  and/or  union  approval. 
However,  agencies  have  different  data 
systems  and  not  all  will  have  a  great 
deal  of  flexibility  in  terms  of  tahnlnting 
modal  ratings.  Some  may  only  have 
agenc3rwide  performance  appraisal  data 
to  work  with.  We  felt  that  it  was 
necessary  to  preserve  this  flexibility  for 
determining  the  basis  used  for 
tabulating  modal  ratings  to  ensure  that 
all  agencies  are  able  to  implement  this 
requirement.  However,  we  would 
encourage  agencies  to  consider  making 
this  determination  in  partnership  with 
employees  and  their  representatives. 

Use  of  Non-430  Ratings  in  Reduction  in 
Force 

OPM  proposed  language  in  the 
revised  section  351.504  that  would 
require  agencies  to  use  all  ratings  of 
record  given  to  employees  for  assigning 
additional  retention  service  credit 
during  a  reduction  in  force,  including  a 
performance  evaluation  given  to  an 
employee  under  an  appraisal  system  not 
covered  by  the  provisions  of  5  CFR  part 
430,  subpart  B,  if  it  meets  the  conditions 
specified  in  the  new  paragraph  (c)  of 
section  430.201. 

Those  who  commented  in  support  of 
this  proposal  felt  it  was  appropriate  to 
give  credit  for  such  ratings  in  a 
reduction  in  force  if  they  were 
equivalent  to  those  given  under  part 
430. 

One  commenter  disagreed  with  the 
proposal,  believing  it  would  be  too 
difficult  for  agencies  to  establish  the 
equivalent  summary  pattern  and  rating 
level  for  these  non-430  ratings.  We  have 
considered  this  objection:  however,  we 
feel  that  agencies  should  be  able  to 
make  these  determinations  with  help 
from  the  agency  that  gave  the  rating 
and/or  members  of  OPM 's  performance 
management  staff. 

Implementation  Date  Issues 

(1)  Performance  in  Retention  Service 
Credit  Determinations 

The  new  agency  authority  to 
determine  retention  service  credit  when 
employees  in  a  competitive  area  are 
rated  under  multiple  rating  patterns 
described  in  §  351.504(e)  would  apply 
only  to  ratings  of  record  that  are  put  on 
record,  as  defined  in  paragraph  (bK3)  of 
S  351.504,  on  or  after  October  1, 1997. 
The  agency  credits  any  ratings  of  record 
put  on  record  on  or  before  September 


30, 1997,  based  on  the  Govemmentwide 
12-.  18-,  and  20-year  formula  for 
additional  retention  service  credit 
currentiy  in  effect. 

Agencies  were  divided  on  their 
preference  for  which  ratings  of  record 
could  be  assigned  credit  using  the  new 
flexibility.  While  some  wanted  to  be 
able  to  establish  credit  for  ratings  of 
record  given  since  1995  (when 
performance  management  was 
deregulated),  others  wished  to  establish 
credit  only  for  ratings  of  record  given 
under  cycles  begun  after  October  1. 
1997,  OPM  ori^nally  proposed  that  the 
flexibility  would  apply  to  ratings  of 
record  put  on  record  on  or  after  October 
1, 1997.  and  has  decided  to  retain  this 
provision  In  the  final  regulation. 

A  related  issue  was  the  effective  date 
of  the  regulations  and  its  effect  on  the 
implementation  of  some  of  the 
provisions,  particularly  those  affecting 
the  flexible  assigiunent  of  service  credit 
and  situations  where  fewer  than  three 
ratings  of  record  are  available.  Concenu 
such  as  the  lead  time  required  for 
changes  in  the  automation  of  RIF 
processing  programs,  and  the  need  to 
meet  collective  bargaining  requirements 
prior  to  the  implementation  of  these 
regulations  were  also  raised  during  the 
comment  process.  OPM  originally 
proposed  implementation  on  October  1, 
1997.  We  have  considered  the 
suggestions  received  on  this  issue  and 
have  determined  that  overall  fairness  is 
best  managed  through  giving  agencies 
the  flexibility  to  implement  the 
provisions  of  Sections  351.504 
(crediting  performance)  and  351.803 
(notice  of  eligibility  for  reemployment 
and  other  placement  assistance),  at  any 
time  between  the  effective  date  of  these 
regulations  and  October  1, 1998. 
Agencies  are  required  to  apply  the 
provisions  used  in  a  uniform  and 
consistent  maimer  to  all  employees  in  a 
given  RIF  competitive  area. 

When  crediting  performance  in  a 
reduction  in  force,  agencies  would  have 
the  option  to  implement  immediately  as 
of  the  effective  date  of  these  regulations 
the  provisions  for  establishing  credit 
when  ratings  of  record  were  given  under 
mixed  summary  level  patterns 
(351.504(e))  and  the  use  of  the  modal 
value  for  missing  ratings  as  well  as 
averaging  only  actual  ratings  of  record 
found  during  the  4-year  "look-back" 
period  (351.504(c)).  At  its  discretion,  an 
agency  could  decide  to  delay 
implementation  of  these  provisions 
until  no  later  than  October  1,  1998,  and 
continue  to  use  the  performance 
crediting  provisions  in  the  current 
§  351.504  (i.e.,  those  in  effect  on  January 
1,  1997). 
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The  effect  of  the  provisions  in 
paragraphs  351.504  (b)  and  (d)  remain 
unchanged  by  the  new  regulations. 
When  applying  paragraph  351.504(a), 
the  context  created  by  the  new 
definition  for  rating  of  record  and  other 
regulatory  changes  will  permit  the  use 
of  non-430  ratings  under  the  conditions 
specified  even  when  an  agency  is  using 
the  older  version  of  5  CFR  351.504. 

This  gives  agencies  able  to  proceed 
immediately  the  opportunity  to  do  so, 
without  forcing  othera  that  need  time  to 
complete  more  extensive  preparations 
into  an  unrealistic  time  frame.  However, 
for  reduction  in  force  actions  effective 
after  September  30.  1998,  the  new 
provisions  for  crediting  mixed-pattern 
ratings  of  record  and  handling  situations 
where  ratings  are  missing  must  be 
applied  by  adl  agencies. 

(2)  Implementation  of  Provisions  During 
Ongoing  Reductions 

Several  commenters  mentioned  their 
concern  that  ongoing  reductions  in  force 
would  be  disrupted  by  the  requirement 
to  implement  these  provisions.  Revising 
the  procedures  for  handling  missing 
ratings  of  record  and  crediting 
performance  under  multiple  rating 
patterns  could  result  in  changed 
reduction  in  force  outcomes,  new 
notices,  and  additional  delays  due  lo 
notice  period  requirements.  We  agree 
that  this  would  prove  uiuecessarily 
disruptive  to  both  agencies  and 
employees.  However,  we  believe  that 
giving  agencies  the  option  to  implement 
the  provisions  of  sections  351.504  and 
351.803  at  any  time  up  until  October  1, 
1998,  will  allow  them  to  take  into 
accoxuit  any  upcoming  reduction  in 
force  activity  and  plan  accordingly. 

Technical  Amendments 

OPM  proposed  a  number  of  technical 
changes  in  parts  351,  430  and  531, 
which  served  to  clarify  existing 
regulations  in  various  areas.  These 
included  redefinition  of  rating  of  record 
under  part  351  to  refer  to  the  part  430 
definition,  provisions  for  handling 
employees  with  a  written  notice  of 
pending  action  under  part  752  similarly 
to  those  with  action  pending  under  part 
432,  changes  to  the  critical  element 
definition,  l)arring  non-critical  elements 
in  two-level  appraisals,  and 
clarifications  of:  appraisal  p>eriod, 
acceptable  level  of  competence 
determinations,  competitive  area, 
competitive  level,  procedures  for 
determining  grade  intervals  for 
assigimient,  expiration  and  amendment 
of  reduction  in  force  notices,  assignment 
rights  optionally  provided  to  excepted 
service  employees,  and  coverage  of  term 
employees  under  retention  sul^roups. 


We  received  comments  on  some  of 
these  proposed  clarifications.  One 
suggested  rewording  of  the  definition  of 
rating  of  record  to  btetter  reflect  that  this 
rating  belongs  to  the  employee  rather 
than  the  agency.  We  agree  and  have 
adopted  this  suggestion. 

Several  commenters  asked  what  date 
should  be  used  as  the  effective  date  of 
a  rating  of  record.  Perhaps  contributing 
to  their  confusion  are  changes  to  the 
way  ratings  of  record  are  reported  to  the 
Central  Personnel  Data  File.  While  a 
rating  of  record  is  a  peraonnel  action, 
OPM  no  longer  requires  that  it  be 
reported  separately  with  its  own  distinct 
nature  of  action  code  (009).  Rating  of 
record  information  is  now  transmitted 
to  OPM  via  other  standard  reporting 
procedures.  When  a  separate  nature  of 
action  code  was  used,  the  previous 
reporting  procedures  specified  that  the 
effective  date  for  a  rating  of  record  was 
the  ending  date  of  the  appraisal  period 
to  which  the  rating  applied.  The  new 
procedures  capture  this  same 
information  as  an  isolated  data  element 
and  eliminate  the  need  for  separate 
processing  of  many  thousands  of 
actions.  It  is  OPM's  view  that  the  ending 
date  of  the  applicable  appraisal  period 
is  the  effective  date  of  the  rating  of 
record,  and  this  date  should  be  used  to 
determine  whether  or  not  a  rating  of 
record  falls  within  the  4-year  "look- 
back" period^ 

Section  5  CFR  351.402(b)  clarifies 
OPM's  longstanding  policy  on  the 
minimum  standard  for  a  reduction  in 
force  competitive  area.  All  of  the 
comments  on  this  proposed  revision 
supported  the  change,  and  the  proposed 
regulation  is  adopted  without  further 
modification. 

To  conduct  a  reduction  in  force, 
section  5  CFR  3S1.402(a)  provides  that 
the  agency  must  establish  the  applicable 
competitive  area  that  is  the  boundary 
within  which  employees  compete  for 
retention  imder  reduction  in  force 
procedures. 

Section  5  CFR  351.402(b)  provides 
that  employees  in  a  competitive  area 
compete  for  retention  under  OPM's 
reduction  in  force  regulations  only  with 
other  employees  in  the  same 
competitive  area.  Employees  do  not 
compete  for  retention  with  employees  of 
the  agency  in  another  competitive  area. 

Section  5  CFR  351.402(b)  provides 
that  the  agency  must  define  each 
competitive  area  solely  in  terms  of 
organizational  unit  and  geographical 
location.  The  competitive  area  then 
includes  all  employees  within  the 
organizational  unit  and  geographical 
location  that  is  included  in  the 
competitive  area  definition.  Each 
employee  competes  with  all  other 


employees  in  the  competitive  area  for 
positions  under  OPM's  retention 
regulations.  There  is  no  minimum  or 
maximum  number  of  employees  in  a 
competitive  area.  Also,  in  any  one 
reduction  in  force,  an  agency  may  not 
use  one  competitive  area  for  the  firat 
roimd  of  competition  and  a  different 
competitive  area  for  second  rounds  of 
competition. 

Section  5  CFR  351.402(b)  clarifies  that 
the  minimiun  competitive  area  for  any 
agency  component  is  a  subdivision  of 
the  agency  within  the  local  commuting 
area  Uiat  is  under  separate 
administration.  An  agency  may 
establish  separate  competitive  areas  for 
different  components  in  the  same  local 
commuting  area  if  each  component  is 
under  separate  administration,  which 
includes  that  each  is  independent  of  the 
other  in  operation,  work  function,  and 
staff. 

As  used  for  purposes  of  establishing 
a  rnjnimiim  competitive  area  consistent 
with  section  5  CFR  351.402(b), 
"separate  administration"  is  the 
administrative  authority  to  take  or  direct 
peraoimel  actions  (i.e.,  the  authority  to 
establish  positions,  abolish  positions, 
assign  duties,  etc.)  rather  than  the 
issuance  or  processing  of  the  documents 
by  which  these  decisions  are  effected, 
lliis  separate  administration  is 
evidenced  by  the  agency's 
organizational  manual  and  delegations 
of  authority  that  document  where,  in  the 
organization,  final  authority  rests  to 
make  these  decisions.  (The  competitive 
area  standard  also  recognizes  that  many 
agencies  retain  certain  personnel-related 
actions  such  as  classification  authority 
or  final  approval  of  higher-graded 
positions  to  a  central  authority  above 
the  organizational  standard  required  for 
a  minimum  competitive  area). 

The  same  standard  is  used  for  a 
minimum  competitive  area  in  a  local 
commuting  area  in  both  a  headquartera 
organization  or  field  component.  Former 
references  in  5  CFR  351.402(b)  to 
organizational  units  that  could  comprise 
a  minimum  competitive  area  in  a 
headquartera  organization  or  field 
component  were  examples  of  where 
separate  administration  is  often  found 
in  agencies.  These  references  were 
deleted  in  final  5  CFR  351.402(b)  to 
clarify  that  the  same  minimum 
competitive  area  standard  is  applicable 
whether  the  organizational  unit  is 
headquarters,  a  field  activity,  a  duty 
station,  or  other  applicable  organization. 

Under  5  CFR  351.402(b),  anagency 
may  establish  a  competitive  area  that  is 
larger  than  the  minimum  standard. 
However,  a  competitive  area  may  not  be 
smaller  than  the  minimum  standard. 
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The  fact  that  several  activities  may  be 
serviced  by  the  same  peraonnel  office 
does  not,  of  itself,  require  that  they  be 
placed  in  the  same  competitive  area. 
The  personnel  office  merely  processes 
persormel  actions  rather  than  having 
final  responsibility  to  make  decisions  on 
whether  to  establish  positions,  abolish 
positions,  assign  duties,  etc. 

Another  commenter  felt  that  the 
proposal  did  not  go  far  enough  in 
dealing  with  employees  who  have 
received  written  decisions  under  part 
752.  and  suggested  that  those  employees 
be  excluded  bom  reduction  in  force 
competition  altogether.  There  is, 
however,  no  basis  in  law  to  eliminate 
the  right  of  these  employees  to  remain 
in  reduction  in  force  competition  until 
they  are  actually  removed  firom  Federal 
service.  Therefore,  this  suggestion  was 
not  adopted. 

OPM  had  also  proposed  changes  to 
the  requirements  for  reduction  in  force 
separation  notices  to  include  an 
estimate  of  severance  pay  if  applicable, 
and  information  on  benefits  available 
under  new  subparts  F  and  G  (Career 
Transition  Assistance  Programs)  of  part 
330  of  this  chapter  and  from  the 
applicable  State  dislocated  worker 
imit(s),  as  designated  or  created  imder 
title  m  of  the  Job  Training  Partnerehip 
Act.  To  increase  placement 
opportunities  for  employees  affected  by 
downsizing,  the  proposed  section  also 
required  that  agencies  give  employees 
receiving  a  reduction  in  force  separation 
notice  a  release  to  authorize,  at  their 
option,  the  release  of  their  resiunes  for 
employment  referral  to  State  dislocated 
worker  unit(s)  and  potential  public  and 
private  sector  employen.  OPM  is 
developing  material  for  this  purpose. 
A  few  commentera  were  concerned 
that  these  requirements  would  place  a 
greater  burden  on  peraoimel  offices  and 
reduce  the  emphasis  on  employee 
empowerment  that  is  central  to 
successful  career  transition  programs. 
One  felt  the  role  of  obtaining 
authorization  for  release  of  resiunes 
belonged  solely  mth  the  placement 
coordinator,  and  that  this  did  not  belong 
with  the  reduction  in  force  notice  since 
placement  efforts  would  already  be  well 
underway  by  the  time  reduction  in  force 
notices  are  issued. 

We  agree  that,  ideally,  placement 
efforts  should  begin  long  before 
reduction  in  force  notices  are  issued. 
However,  this  is  not  always  possible. 
We  have  considered  these  comments 
carefully  and  feel  that  providing  a 
release  that  can  be  completed  entirely  at 
the  employee's  option  remains  within 
the  spirit  of  empowerment  and  simply 
serves  as  another  vehicle  for 
coordination  between  Federal 


Government  and  other  public  and 
private  employera  that  will  hopefully 
aid  employees  in  the  transition  process'. 
Many  agencies  have  peraonnel  office 
staff  who  serve  in  dual  roles,  both 
conducting  the  reduction  in  force  and 
assisting  employees  in  placement.  Since 
a  reduction  in  force  notice  is  issued  to 
all  employees  being  separated,  it 
provides  a  unique  opportunity  for  the 
agency  to  give  employees  career 
transition  information  and  to  ensure 
that  all  employees  being  separated  will 
receive  it.  However,  in  recognition  of 
the  fact  that  agencies  will  need  time  to 
modify  their  reduction  in  force  notices, 
we  have  made  this  provision  one  of 
those  which  may  be  implemented  at  any 
time  between  the  effective  date  of  these 
regulations  and  October  1, 1998.  All 
notices  issued  on  or  after  October  1, 
1998,  must  meet  the  requirements  of 
these  regulations. 

One  commenter  was  concerned  that 
the  severance  pay  estimate  calculation 
might  be  open  to  challenge  if  it  was  later 
found  to  be  in  error.  They  suggested 
instead  that  agencies  provide 
information  on  how  to  compute 
severance  pay  and  let  employees  do  the 
calculations  themselves.  We  have  not 
adopted  this  suggestion  because  we 
believe  agency-developed  severance  pay 
estimates  are  much  more  likely  to  be 
accurate  than  those  done  by  employees. 
Further,  we  would  emphasize  that 
agencies  should  clearly  indicate  that 
their  severance  pay  calcidations  are 
merely  estimates,  as  many  agencies  do 
now,  but  that  employees  are  ultimately 
responsible  for  verifying  these 
estimates. 

Several  commentera  suggested  that  we 
add  a  requirement  that  specific 
information  on  the  employee's 
competitive  level,  including  the  names 
of  employees  in  various  levels,  be  added 
to  the  notice.  Information  of  this  type  is 
normally  discussed  during  reduction  in 
force  counseling  sessions  between 
afiiacted  employees  and  knowledgeable 
peraonnel  specialists.  Releasing  this 
type  of  information  in  a  reduction  in 
force  notice  has  serious  privacy 
implications  and  would  not  be  useful  in 
isolation,  nor  would  it  serve  to  help  the 
employee  better  imderatand  his/her 
reduction  in  force  rights  without 
counseling.  Therefore,  we  have  not 
adopted  this  suggestion. 

Another  commenter  questioned  the 
restriction  in  the  definition  of  critical 
elements  to  individual  performance 
only,  especially  in  light  of  the 
workplace  trends  toward  team 
performance.  We  do  not  disagree  with 
the  observation  that  team  work  is 
becoming  more  prevalent  in  the 
workplace  and  should  be  captured 


when  measiuing  performance.  In 
recognition  of  the  importance  of  team 
work  in  many  organizations,  the 
performance  management  regulations 
specifically  provide  for  the  use  of  non- 
critical  elements  tbat  can  address 
performance  measured  at  the  team  level 
and  that  impact  the  summary  level, 
which  can  be  particularly  useful  in 
making  performance  distinctions  above 
the  Fufiy  Successful  (or  equivalent) 
level.  In  addition,  the  regulations  permit 
the  use  of  critical  elements  to  measiue 
the  individual's  contribution  to  the 
team's  success  or  failure.  However,  it 
would  be  inappropriate  to  allow  a  single 
team  failure  (i.e.,  failed  team  critical 
element)  to  result  automatically  in  every 
individual  on  the  team  being  designated 
as  Unacceptable  when  some  of  the 
individual  performance  within  the  team 
is  probably  Fully  Successful  or  better. 
Critical  elements  are  the  comeratone 
of  individual  accountability  in 
employee  performance.  Therefore,  they 
should  not  be  used  to  measure 
performance  over  which  the  employee 
is  not  intended  or  expected  to  exercise 
individual  control  or  authority.  In 
addition,  there  is  the  prohibition  that 
non-critical  elements  caimot  be  used 
with  a  two-level  summary  pattern  (i.e., 
pass/fail).  Organizations  that  summarize 
performance  at  only  two  levels  can 
choose  to  incorporate  additional 
performance  elements  to  identify  and 
measure  team  accoitaplishments.  We, 
therefore,  made  no  change  to  this 
proposal. 

One  commenter  suggested  that  a 
within-grade  increase  following  a  delay, 
based  on  the  circvimstances  stated  in  the 
regulations  and  a  subsequent  rating  of 
record  of  Level  3  or  higher,  should  be 
paid  retroactively.  Because  no  change 
was.  or  is.  proposed  to  the  current 
language  at  5  CFR  531.409(c)(2)(iii)  that 
addresses  a  retroactive  within-grade 
increase  following  a  delay  in  the 
acceptable  level  of  competence 
determination,  that  paragraph  had  not 
appeared  in  the  proposed  regulations  as 
printed  in  the  Federal  Register.  Because 
that  current  language  will  remain  in 
efiiect,  the  commenter's  concern  is 
already  accommodated. 

One  commenter  suggested  that 
within-grade  delay  procedures  should 
be  incorporated  into  agency 
performance  management  plans  and, 
thereby,  be  subject  to  OPM  review  and 
approval.  Within-grade  delay  is 
prescribed  by  regulation  because  it  is  a 
procediue  where  Govemmentwide 
consistency  is  appropriate.  There  is  no 
value  added  to  having  OPM  review 
agency  procedures  implementing  such 
uniform  reg\ilations.  Furthermore,  the 
Performance  Management  Plan  alluded 
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to  is  no  longer  required  because,  in  part, 
the  1995  revision  was  designed  to 
eliminate  needless  repetition  of 
regulatory  language.  Therefore,  this 
suggestion  was  not  adopted. 

Several  other  suggestions  for  minor 
wording  changes  to  provide  greater 
clarification  were  adopted  where  we  felt 
they  were  warranted.  Most  of  the 
requests  for  clarification  or  additional 
discussion  would  be  more  appropriately 
handled  through  individual  discussions 
between  OPM  staff  and  agency 
personnelists,  which  we  are  happy  to 
provide  upon  request.  In  addition,  some 
comments  were  provided  that  addressed 
reduction  in  force  and  performance 
management  issues  that  were  outside 
the  scope  of  these  proposed  regulations, 
such  as  changing  the  way  performance 
is  used  relative  to  the  other  reduction  in 
force  factors;  these  suggestions  were  not 
adopted  since  they  were  not  pertinent  to 
the  specific  proposals  made  in  these 
regulations.  Suggestions  for  wording 
changes  to  5  CFR  part  293  were  not 
adopted  because  we  felt  there  was  no 
basis  for  issuing  revised  regulations  in 
this  area  as  long  as  we  were  eliminating 
the  proposal  to  lengthen  the  "look- 
back" period  for  ratings  of  record. 

To  the  extent  practicable,  these 
regulations  should  be  implemented  by 
agencies  in  partnership  with 
management  and  employees'  union 
representatives. 

Regnlatmry  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affiacts  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

ListofSubiecti 

5  CFR  Part  351 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Part  430 

Decorations,  medals,  awards. 
Government  employees. 

5  CFR  Part  531 

Government  employees.  Law 
enforcement  officers.  Wages. 

OfBce  of  Personnel  Management 
Janice  R.  Lachance, 

Acting  Director. 

Accordingly,  OPM  is  amending  parts 
351,  430,  and  531  of  title  5,  Code  of 
Federal  Regulations,  as  follows: 


PART  351— REDUCnON  IN  FORCE 

4.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Aathority:  5  U.S.C.  1302,  3502,  3503. 

5.  In  §  351.203,  the  definition  of 
"Annual  Performance  rating  of  record" 
is  removed,  and  the  definitions  of 
Current  rating  of  record,  Modal  rating, 
and  Rating  of  record  are  added  in 
alphabetical  order,  to  read  as  follows: 

§361.203    Definitions. 

•  •         •         •         • 

Current  rating  of  record  is  the  rating 
of  record  for  the  most  recenUy 
completed  appraisal  period  as  provided 
in  §  351.504(b)(3). 

•  •  •     •        •        • 

Modal  rating  is  the  summary  rating 
level  assigned  most  frequentiy  among 
the  actual  ratings  of  record  that  are: 

(1)  Assigned  imder  the  simunary  level 
pattern  that  applies  to  the  employee's 
position  of  record  on  the  date  of  the 
reduction  in  force; 

(2)  Given  within  the  same  competitive 
area,  or  at  the  agency's  option  within  a 
larger  subdivision  of  the  agency  or 
agencywide;  and 

(3)  On  record  for  the  most  recently 
completed  appraisal  period  prior  to  \he 
date  of  issuance  of  reduction  in  force 
notices  or  the  cutoff  date  the  agency 
specifies  prior  to  the  issuance  of 
reduction  in  force  notices  after  which 
no  new  ratings  will  be  put  on  record. 

Rating  of  record  has  the  meaning 
given  that  term  in  §  430.203  of  this 
chapter.  For  an  employee  not  subject  to 
5  U.S.C.  Chapter  43,  or  part  430  of  this 
chapter,  it  means  the  officially 
designated  performance  rating,  as 
provided  for  in  the  agency's  appraisal 
system,  that  is  considered  to  be  an 
equivalent  rating  of  record  under  the 
provisions  of  §  430.201(c)  of  this 
chapter. 

•  •        •        •        • 

7.  In  §  351.402.  paragraph  (b)  is 
revised  to  read  as  follows: 


1351.402    Competitive 


(b)  A  competitive  area  must  be 
defined  solely  in  terms  of  the  agency's 
organizational  unit(s)  and  geographical 
location,  and  it  must  include  adl 
employees  within  the  competitive  area 
so  defined.  A  competitive  area  may 
consist  of  all  or  part  of  an  agency.  The 
minimum  competitive  area  is  a 
subdivision  of  the  agency  under 
separate  administration  within  the  local 
commuting  area. 
•        •        •        •        • 

8.  In  §  351.403.  paragraph  (c)  is  added 
to  read  as  follows: 


1361.403  Competitive  level. 

•  *        *        •        • 

(c)  An  agency  may  not  establish  a 
competitive  level  based  solely  upon: 

(1)  A  difference  in  the  number  of 
hours  or  weeks  scheduled  to  be  worked 
by  other-than-full-time  employees  who 
would  otherwise  be  in  the  same 
competitive  level; 

(2)  A  requirement  to  work  changing 
shifts; 

(3)  The  grade  promotion  potential  of 
the  position;  or 

(4)  A  difference  in  the  local  wage 
areas  in  which  wage  grade  positions  are 
located. 

9.  In  §  351.404,  paragraph  (a) 
introductory  text,  and  paragraph  (b)(2), 
are  revised  to  read  as  follows: 

1351.404  Retention  reglstar. 

(a)  When  a  competing  employee  is  to 
be  released  bom  a  competitive  level 
under  this  part,  the  agency  shall 
establish  a  separate  retention  register  for 
that  competitive  level.  The  retention 
register  is  prepared  from  the  cvurent 
retention  records  of  employees.  Upon 
displacing  another  employee  under  this 
part,  an  employee  retains  the  same 
status  and  tenure  in  the  new  position. 
Except  for  an  employee  on  military  duty 
with  a  restoration  right,  the  agency  shall 
enter  on  the  retention  register,  in  the 
order  of  retention  standing,  the  name  of 
each  competing  employee  who  is: 

•  •        •        •        • 

(b)*  •• 

(2)  The  agency  shall  list,  at  the  bottom 
of  the  list  prepared  under  paragraph 
(b)(1)  of  this  section,  the  name  of  each 
employee  in  the  competitive  level  with 
a  written  decision  of  removal  under  part 
432  or  752  of  this  chapter. 

10.  Section  351.405  is  revised  to  read 
as  follows: 

f  351.406    Demoted  employ—. 

An  employee  who  has  received  a 
written  decision  under  part  432  or  752 
of  this  chapter  to  demote  him  or  her 
competes  under  this  part  from  the 
position  to  which  he  or  she  wrill  be  or 
has  been  demoted. 

11.  In  §  351.501,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

$351 .501    Order  of  retentloiv— competitive 
service. 

•  •        •        •        • 

(b)*** 

(3)  Group  ni  includes  all  employees 
serving  under  indefinite  appointments, 
temporary  appointments  pending 
establishment  of  a  register,  status  quo 
appointments,  term  appointments,  and 
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any  other  nonstatus  nontemporary 

appointments  which  meet  the  definition 

of  provisional  appointments  contained 

in  §§316.401  and  316.403  of  this 

chapter. 

•        •        •        •        • 

12.  Section  351.504  is  revised  to  read 
as  follows: 

§361.504    CradH  for  performance. 

Note  to  $  351 J04:  Compliance  dates: 
Subiect  to  the  requirements  of  5  U.S.Q 
Sectioti  7116(a)(7),  agencies  may  implement 
revised  §351.504  at  any  time  between 
December  24, 1997  and  October  1. 1998.  For 
reduction  in  force  actions  elective  between 
December  24. 1997  and  September  30. 1998, 
agencies  may  use  either  §  351.504  effective 
December  24, 1997,  or  the  prior  §  351.504  in 
5  CFR  part  351  (January  1, 1997  edition). 

(a)  Ratings  used.  (1)  Only  ratings  of 
record  as  defined  in  §  351.203  shall  be 
used  as  the  basis  for  granting  additional 
retention  service  credit  in  a  reduction  in 
force. 

(2)  For  employees  who  received 
ratings  of  record  while  covered  by  part 
430.  subpart  B.  of  this  chapter,  those 
rating  of  record  shall  be  used  to  grant 
additional  retebtion  service  credit  in  a 
reduction  in  force. 

(3)  For  employees  who  received 
fwrformailce  ratings  while  not  covered 
by  the  provisions  of  5  U.S.C.  Chapter  43 
and  part  430,  subpart  B,  of  this  chapter, 
those  performance  ratings  shall  be 
considered  ratings  of  record  for  granting 
additional  retention  service  credit  in  a 
reduction  in  force  only  when  it  is 
determined  that  those  performance 
ratings  are  equivalent  ratings  of  record 
under  the  provisions  of  §  430.201(c)  of 
this  chapter.  The  agency  conducting  the 
reduction  in  force  shall  make  that 
determination. 

(b)(1)  An  employee's  entiUement  to 
additional  retention  service  credit  for 
performance  under  this  subpart  shall  be 
based  on  the  employee's  three  most 
recent  ratings  of  record  received  during 
the  4-year  period  prior  to  the  date  of 
issuance  of  reduction  in  force  notices, 
except  as  otherwise  provided  in 
paragraphs  {b)(2)  and  (c)  of  this  section. 

(2)  To  provide  adequate  time  to 
determine  employee  retention  standing, 
an  agency  may  provide  for  a  cutoff  date, 
a  specified  number  of  days  prior  to  the 
issuance  of  reduction  in  force  notices 
after  which  no  new  ratings  of  record 
will  be  put  on  record  and  used  for 
purposes  of  this  subpart.  When  a  cutoff 
date  is  used,  an  employee  will  receive 
performance  credit  for  the  three  most 
recent  ratings  of  record  received  during 
the  4-year  period  prior  to  the  cutoff 
date. 

(3)  To  be  creditable  for  purposes  of 
this  subpart,  a  rating  of  record  must 


have  been  issued  to  the  employee,  with 
all  appropriate  reviews  and  signatures, 
and  must  also  be  on  record  (i.e.,  the 
rating  of  record  is  available  for  use  by 
the  office  responsible  for  establishing 
retention  registers). 

(4)  The  awarding  of  additional 
retention  service  credit  based  on 
performance  for  purposes  of  this  subpart 
must  be  uniformly  and  consistenUy 
applied  within  a  competitive  area,  and 
must  be  consistent  with  the  agency's 
appropriate  issuance(8)  that  implement 
these  policies.  Each  agency  must  specify 
in  its  appropriate  issuance(s): 

(i)  The  conditions  imder  which  a 
rating  of  record  is  considered  to  have 
been  received  for  purposes  of 
determining  whether  it  is  within  the  4- 
year  period  prior  to  either  the  date  the 
agency  issues  reduction  in  force  notices 
or  the  agency-established  cutoff  date  fdr 
ratings  of  record,  as  appropriate;  and 

(ii)  If  the  agency  elects  to  use  a  cutoff 
date,  the  number  of  days  prior  to  the 
issuance  of  reduction  in  force  notices 
after  which  no  new  ratings  of  record 
will  be  put  on  record  and  used  for 
purposes  of  this  subpart. 

(c)  Missing  mtings.  Additional 
retention  service  credit  for  employees 
who  do  not  have  three  actual  ratings  of 
record  during  the  4-year  period  prior  to 
the  date  of  issuance  of  reduction  in 
force  notices  or  the  4-year  period  prior 
to  the  agency-established  cutoff  date  for 
ratings  of  record  fwrmitted  in  paragraph 
(b)(2)  of  this  section  shall  be  determined 
under  paragraphs  (d)  or  (e)  of  this 
section,  as  appropriate,  and  as  follows: 

(1)  An  employee  who  has  not  received 
any  rating  of  record  during  the  4-year 
period  shall  receive  credit  for 
performance  based  on  the  modal  rating 
for  the  summary  level  pattern  that 
applies  to  the  employee's  official 
position  of  record  at  the  time  of  the . 
reduction  in  force. 

(2)  An  employee  who  has  received  at 
least  one  but  fewer  than  three  previous 
ratings  (^record  during  the  4-year 
period  snail  receive  creidit  for 
performance  on  the  basis  of  the  value  of 
the  actual  rating(s)  of  record  divided  by 
the  number  of  actual  ratings  received.  If 
an  employee  has  received  only  two 
actual  ratings  of  record  during  the 
period,  the  value  of  the  ratings  is  added 
together  and  divided  by  two  (and 
rounded  in  the  case  of  a  fraction  to  the 
next  higher  whole  number)  to  determine 
the  amount  of  additional  retention 
service  credit.  If  an  employee  has 
received  only  one  actual  rating  of  record 
during  the  period,  its  value  is  the 
amount  of  additional  retention  swvice 
credit  provided. 

(d)  Single  rating  pattern.  If  all 
employees  in  a  reduction  in  force 


competitive  area  have  received  ratings 
of  record  under  a  single  pattern  of 
summary  levels  as  set  forth  in 
§  430.208(d)  of  this  chapter,  the 
additional  retention  service  credit 
provided  to  employees  shall  be 
expressed  in  additional  years  of  service 
and  shall  consist  of  the  mathematical 
average  (roimded  in  the  case  of  a 
fraction  to  the  next  higher  whole 
ntunber)  of  the  employee's  applicable 
ratings  of  record,  under  paragraphs 
(b)(1)  and  (c)  of  this  section  computed 
on  the  following  basis: 

(1)  Twenty  additional  years  of  serviw 
for  each  rating  of  record  with  a  Level  5 
(Outstanding  or  equivalent)  summary: 

(2)  Sixteen  additional  years  of  service 
for  each  rating  of  record  with  a  Level  4 
siunmary;  and 

(3)  Twelve  additional  years  of  service 
for  each  rating  of  record  with  a  Level  3 
(Fully  Successful  or  equivalent) 
siunmary. 

(e)  Multiple  rating  patterns.  U  an 
agency  has  employees  in  a  competitive 
area  who  have  ratings  of  record  under 
more  than  one  pattern  of  siunmary 
levels,  as  set  forth  in  §  430.208(d)  of  this 
chapter,  it  shall  consider  the  mix  of 
patterns  and  provide  additional 
retention  service  credit  for  performance 
to  employees  expressed  in  additional 
years  of  service  in  accordance  with  the 
following: 

(1)  Additional  years  of  service  shall 
consist  of  the  mathematical  average 
(roimded  in  the  case  of  a  fraction  to  the 
next  higher  whole  number)  of  the 
additional  retention  service  credit  that 
the  agency  established  for  the  summary 
levels  of  the  employee's  applicable 
rating(s)  of  record. 

(2)  The  agency  shall  establish  the 
amount  of  additional  retention  service 
credit  provided  for  summary  levels  only 
in  full  years;  the  agency  shall  not 
establish  additional  retention  service 
credit  for  summary  levels  below  Level  3 
(Fully  Successful  or  equivalent). 

(3)  When  establishing  additional' 
retention  service  credit  for  the  summary 
levels  at  Level  3  (Fully  Successfol  or 
equivalent)  and  above,  the  agency  shall 
establish  at  least  12  years,  and  no  more 
than  20  years,  additional  retention 
service  credit  for  a  summary  level. 

(4)  The  agency  may  establish  the  same 
number  of  years  additional  retention 
service  credit  for  more  than  one 
summary  level. 

(5)  The  agency  shall  establish  the 
same  number  of  years  additional 
retention  service  credit  for  all  ratings  of 
record  with  the  same  summary  level  in 
the  same  pattern  of  summary  levels  as 
set  forth  in  §  430.208(d)  of  this  chapter. 
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(6)  The  agency  may  establish  a 
different  number  of  years  additional 
retention  service  credit  for  the  same 
sununary  level  in  different  patterns. 

(7)  In  implementing  paragraph  (e)  of 
this  section,  the  agency  shall  specify  the 
number(s)  of  years  additional  retention 
service  credit  that  it  will  establish  for 
summary  levels.  This  information  shall 
be  made  readily  available  for  review. 

(8)  The  agency  may  apply  paragraph 
(e)  of  this  section  only  to  ratings  of 
record  put  on  record  on  or  after  October 
1, 1997.  The  agency  shall  establish  the 
additional  retention  service  credit  for 
ratings  of  record  put  on  record  prior  to 
that  date  in  accordance  with  paragraph 
(d)  of  this  section. 

13.  In  §  351.602,  paragraph  (c)  is 
revised  to  read  as  follows: 

1361.602    ProMbWona. 

*        •         •         •         • 

(c)  A  written  decision  under  part  432 
or  752  of  this  chapter  of  removal  or 
demotion  from  the  competitive  level. 

14.  In  §  351.701,  paragraph  [i]  is 
added  to  read  as  follows: 

{361.701    Aaelgnnient  lnvo<v>no 


(f)(1)  In  determining  applicable  grades 
(or  grade  intervals)  under 
§§351.701{bK2)  and  351  701(c)(2).  the 
agency  uses  the  grade  progression  of  the 
released  employee's  position  of  record 
to  determine  the  grade  (or  interval) 
limits  of  the  employee's  assignment 
rights. 

(2)  For  positions  covered  by  the 
General  Schedule,  the  agency  must 
determine  whether  a  one-grade,  two- 
grade,  or  mixed  grade  interval 
progression  is  applicable  to  the  position 
of  the  released  employee. 

(3)  For  positions  not  covered  by  the. 
General  Schedule,  the  agency  must 
determine  the  normal  line  of 
progression  for  each  occupational  series 
and  grade  level  to  determine  the  grade 
(or  interval)  limits  of  the  released 
employee's  assignment  rights.  If  the 
agency  determines  that  there  is  no 
normal  line  of  progression  for  an 
occupational  series  and  grade  level,  the 
agency  provides  the  released  employee 
with  assignment  rights  to  positions 
%irithin  three  actual  grades  lower  on  a 
one-grade  basis.  The  normal  line  of 
progression  may  include  positions  in 
di^rent  pay  systems. 

(4)  For  positions  where  no  grade 
structure  exists,  the  agency  determines 

a  line  of  progression  for  each  occupation 
and  pay  rate,  and  provides  assignment 
rights  to  positions  within  three  grades 
(or  intervals)  lower  on  that  basis. 

(5)  If  the  released  employee  holds  a 
position  that  is  less  than  three  grades 


above  the  lowest  grade  in  the  applicable 
classification  system  (e.g.,  the  employee 
holds  a  GS-2  position),  the  agency 
provides  the  released  employee  with 
assignment  rights  up  to  three  actual 
grades  lower  on  a  one-grade  basis  in 
other  pay  systetns. 

15.  In  §  351.705,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

{361.706    Admintotrative  asalgnmant 

(a)  •  •  • 

(3)  Provide  competing  employees  in 
the  excepted  service  with  assignment 
rights  to  other  positions  under  the  same 
appointing  authority  on  the  samel>asis 
as  assignment  rights  provided  to 
competitive  service  employees  under 
§  351.701  and  in  paragraphs  (a)  (1)  and 
(2)  of  this  section. 
•        •        •        •        • 

16.  In  $  351.802,  paragraph  (aK2)  is 
revised  to  read  as  follows: 

{361 J02    Content  of  notioe. 

(a)  *  •  • 

(2)  The  employee's  competitive  area, 
competitive  level,  subgroup,  service 
date,  and  three  most  recent  ratings  of 
record  received  during  the  last  4  years. 

17.  In  §  351.803,  paragraph  (a)  is 
revised  to  read  as  follows: 

{361J03    Notioe  of  aMglbHIty  for 


(a)  An  employee  who  receives  a 
specific  notice  of  separation  under  this 
pjart  must  be  given  information 
ccmceming  the  right  to  reemployment 
consideration  and  career  transition 
assistance  under  subparts  B 
(Reemployment  Priority  List),  F  and  G 
(Career  Transition  Assistance  Programs) 
of  part  330  of  this  chapter.  The 
employee  must  also  be  given  a  release 
to  authorize,  at  his  or  her  option,  the 
release  of  his  or  her  resume  and  other 
relevant  employment  information  for 
employment  referral  to  State  dislocated 
worker  unit(s)  and  potential  public  or 
private  sector  employers.  The  employee 
must  also  be  given  information 
concerning  how  to  apply  both  for 
unemployment  insurance  through  the 
appropriate  State  program  and  benefits 
available  under  the  State  dislocated 
worker  unit(s),  as  designated  or  created 
under  title  III  of  the  Job  Training 
Partnership  Act,  and  an  estimate  of 
severance  pay  (if  eligible). 

Note  to  §351.S03(a):  Compliance  dates: 
Subject  to  the  requirements  of  5  U.S.C. 
7116(a)(7],  agencies  may  implement  revised 
$3S1.803(a]  at  any  time  between  December 
24, 1997  and  October  1.  1998.  For  reduction 
in  force  actions  eflisctive  between  December 
24, 1907  and  September  30, 1998,  agencies 


may  use  either  $351. 803(a)  efliactive 
December  24, 1997.  or  the  prior  $35 1.803(a) 
in  5  CFR  part  351  Qanuaiy  1. 1997  edition). 

18.  Section  351.804  is  revised  to  read 
as  follows: 

{351.804    Expiration  of  nonce. 

(a)  A  notice  expires  when  followed  by 
the  action  specified,  or  by  an  action  less 
severe  than  specified,  in  the  notice  or  in 
an  amendment  made  to  the  notice 
before  the  agency  takes  the  action. 

(b)  An  agency  may  not  take  the  action 
before  the  effective  date  in  the  notice; 
instead,  the  agency  may  cancel  the 
reduction  in  force  notice  and  issue  a 
new  notice  subject  to  this  subpart 

19.  Section  351.805  is  revised  to  read 
as  follows: 

{361.806    New  notioe  required. 

(a)  An  employee  is  entitled  to  a 
written  notice  of,  as  appropriate,  at  least 
60  or  120  full  days  if  die  agency  decides 
to  take  an  action  more  severe  than  first 
specified. 

(b)  An  agency  must  give  an  employee 
an  amended  written  notice  if  the 
reduction  in  force  is  changed  to  a  later 
date.  A  reduction  in  force  action  taken 
after  the  date  specified  in  the  notice 
given  to  the  employee  is  not  invalid  for 
that  reason,  except  when  it  is 
challenged  by  a  higher-standing 
employee  in  the  competitive  level  who 
is  reached  out  of  order  for  a  reduction 
in  force  action  as  a  result  of  the  change 
in  dates. 

(c)  An  agency  must  give  an  employee 
an  amended  written  notice  and  allow 
the  employee  to  decide  whether  to 
accept  a  better  offer  of  assignment  imder 
subpiart  G  of  this  part  that  becomes 
available  before  or  on  the  effective  date 
of  the  seduction  in  force.  The  agency 
must  give  the  employee  the  amended 
notice  regardless  of  whether  the 
employee  has  accepted  or  rejected  a 
previous  offer  of  assignment,  provided 
that  the  employee  has  not  volimtarily 
separated  firom  his  or  her  official 
position. 

PART  430— PERFORMANCE 
MANAGEMENT 

20.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  5  U.S.C  chapter  43. 

21.  In  §430.201,  paragraphic)  is 
added  to  read  as  follows: 

{430.201    OeneraL 

*        •        •        •        * 

(c)  Equivalent  ratings  of  record.  (1)  If 
an  agency  has  administratively  adopted 
and  applied  the  procedures  of  this 
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subpart  to  evaluate  the  performance  of 
its  employees,  thelhtings  of  record 
resulting  from  thaf  evaluation  are 
considered  ratings  of  record  for 
reduction  in  force  purposes. 

(2)  Other  performance  evaluations 
given  while  an  employee  is  not  covered 
by  the  provisions  of  this  subpart  are 
considered  ratings  of  record  for 
reduction  in  force  purposes  when  the 
performance  evaluation — 

(i)  Was  issued  as  an  officially 
designated  evaluation  under  the 
emplojdng  agency's  performance 
evaluation  system, 

(ii)  Was  derived  bom  the  appraisal  of 
performance  against  expectations  that 
are  established  and  communicated  in 
advance  and  are  work  related,  and 

(iii)  Identified  whether  the  employee 
performed  acceptably. 

(3)  When  the  performance  evaluation 
does  not  include  a  summary  level 
designator  and  pattern  comparable  to 
those  established  at  §  430.208(d),  the 
agency  may  identify  a  level  and  pattern 
based  on  information  related  to  the 
appraisal  process. 

22.  hi  §  430.203,  the  definitions  of 
Critical  element.  Performance  rating, 
and  Rating  of  record  are  revised  to  read 
as  follows: 

{430.203    DeflnMona. 


Critical  element  means  a  work 
assignment  or  responsibility  of  such 
importance  that  unacceptable 
performance  on  the  element  would 
result  in  a  determination  that  an 
employee's  overall  performance  is 
unacceptable.  Such  elements  shall  be 
used  to  measure  performance  only  at  the 
individual  level. 


Peiformance  rating  means  the  written, 
or  otherwise  recorded,  appraisal  of 
performance  compared  to  the 
performance  standard(s)  for  each  critical 
and  non-critical  element  on  which  there 
has  been  an  opportunity  to  perform  for 
the  minimum  period.  A  performance 
rating  may  include  the  assignment  of  a 
summary  level  within  a  pattern  (as 
specified  in  §  430.208(d)).  * 

Rating  of  record  means  the 
performance  rating  prepared  at  the  end 
of  an  appraisal  period  for  performance 
of  agency-assigned  duties  over  the  entire 
period  and  the  assignment  of  a  summary 
level  within  a  pattern  (as  specified  in 
§  430.208(d)),  or  (2)  in  accordance  with 
§  531.404(a)(1)  of  this  chapter.  These 
constitute  official  ratings  of  record 
referenced  in  this  chapter. 

23.  In  §  430.206.  paragraphs  (a)(2)  and 
(b)(4)  are  revised,  paragraphs  (b)(6)  and 


(b)(7)  are  redesignated  as  paragraphs 
(b)(7)  and  (b)(8)  respectively,  and  a  new 
paragraph  (b)(6)  is  added  to  read  as 
follows: 

{430.206    Plamting performance. 

(a)  *  •  * 

(2)  Each  program  shall  specify  a  single 
length  of  time  as  its  appraisal  period. 
The  appraisal  period  generally  shall  be 
12  months  so  that  employees  are 
provided  a  rating  of  record  on  an  annual 
basis.  A  program's  appraisal  period  may 
be  longer  when  work  assignments  and 
resp>onsibilities  so  warrant  or 
performance  management  objectives  can 
be  achieved  more  effiectively. 

(b)  •  •  • 

(4)  Each  performance  plan  shall 
include  all  elements  which  are  used  in 
deriving  and  assigning  a  summary  level, 
including  at  least  one  critical  element 
and  any  non-critical  element(s). 

•  •        •        *        • 

(6)  A  performance  plan  established 
under  an  appraisal  program  that  uses 
only  two  summary  levels  (pattern  A  as 
specified  in  §  430.208(d)(1))  shall  not 
include  non-critical  elements. 

•  •        *        •        • 

24.  In  §430.208,  the  introductory  text 
to  paragraph  (d)(2)  is  revised,  paragraph 
(d)(4)  is  revised,  and  a  new  paragraph 
(d)(5)  is  added  to  read  as  follows: 

{430.206    Rating  performance. 

(d)  *  •  • 

(2)  Within  any  of  the  patterns  shotvn 
in  paragraph  (d)(1)  of  this  section, 
sununary  levels  shall  comply  with  the 
following  requirements: 

(4)  The  designation  of  a  summary 
level  and  its  pattern  shall  be  used  to 
provide  consistency  in  describing 
ratings  of  record  and  as  a  reference 
point  for  applying  other  related 
regulations,  including,  but  not  limited 
to,  assigning  additional  retention  service 
credit  under  §  351.504  of  this  chapter. 

(5)  Under  the  provisions  of 

§  351.504(e)  of  tlds  chapter,  the  number 
of  years  of  additional  retention  service 
credit  established  for  a  summary  level  of 
a  rating  of  record  shall  be  applied  in  a 
uniform  and  consistent  manner  within  a 
competitive  area  in  any  given  reduction 
in  force,  but  the  number  of  years  may 
vary: 
(i)  In  difiiarent  reductions  in  force; 
(ii)  In  different  competitive  areas;  and 
(iii)  In  different  svunmary  level 
patterns  Mdthin  the  same  competitive 
area. 


PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

25.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5307,  and  5338; 
■ec.  4  of  Pub.  L.  103-89, 107  SUt.  981;  and 
E.O.  12748,  56  FR  4521.  3  CFR,  1991  Comp.. 
p.  316: 

Subpart  B  also  issued  under  5  U.S.C 
5303(g),  5333,  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  sections  302  and  404  of 
FKPCA,  Pub.  L  101-509, 104  SUt  1462  and 
1466;  and  section  3(7)  of  Pub.  L  102-378. 
106  SUt.  1356; 

Subpart  D  also  issued  under  5  U.S.C 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  upder  5  U.S.C  5336; 

Subpart  F  also  issued  under  5  U.S.C.  5304, 
5305(g)(1),  and  5553;  and  E.O.  12883,  58  nt 
63281.  3  CFR,  1993  Comp..  p.  682; 

Subpart  G  also  issued  under  5  U.S.C  5304. 
5305,  and  5553;  section  302  of  the  Federal 
Employees  Pay  Comparability  Act  of  1990 
(FEPCA),  Pub.  L  101-509,  104  StaL  1462; 
and  E.O.  12786,  56  FR  67453,  3  CFR,  1991 
Comp.,  p.  376. 

26.  In  §531.409,  paragraphs  (c)(1), 
(c)(2)(i),  and  (cK2)(ii)  are  revised  to  read 
as  follows: 

{631.400    Acceptable  level  of  conyelence 


(c)  Delay  in  determination.  (1)  An 
acceptable  level  of  competence 
determination  shall  be  delayed  when, 
and  only  when,  either  of  the  following 
applies: 

(i)  An  employee  has  not  had  the 
minimum  period  of  time  established  at 
§  430.207(a)  of  this  chapter  to 
demonstrate  acceptable  performance 
because  he  or  she  has  not  been  informed 
of  the  specific  requirements  for 
performance  at  an  acceptable  level  of 
competence  in  his  or  her  current 
position,  and  the  employee  has  not  been 
given  a  performance  rating  in  any 
position  within  the  minimum  period  of 
time  (as  established  at  §  430.207(a)  of 
this  chapter)  before  the  end  of  the 
waiting  period;  or 

(ii)  An  employee  is  reduced  in  grade 
because  of  unacceptable  performance  to 
a  position  in  which  he  or  she  is  eligible 
for  a  within-grade  increase  or  will 
become  eligible  within  the  minimum 
period  as  established  at  §  430.207(a)  of 
this  chapter. 

(2)««* 

(i)  The  employee  shall  be  informed 
thdt  his  or  her  determination  is 
postponed  and  the  appraisal  period 
extended  and  shall  be  told  of  the 
specific  requirements  for  performance  at 
an  acceptable  level  of  competence. 

(ii)  An  acceptable  level  of  competence 
determination  shall  then  be  made  based 
on  the  employee's  rating  of  record 
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completed  at  the  end  of  the  extended 

appraisal  period. 

•        •        •        *        • 

(FR  Doc.  97-30428  FUed  11-21-97:  8:45  ami 

MUJNO  CODE  aSS-01-U 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inapaction 
Sarvica 

TCFRPartSOl 
[Doctn«  Na  96-01  e-sq 
RIN0679^AA83 

Kama!  Bunt;  Additions  to  Regulated 
Araas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  Kamal 
bunt  regulations  by  adding  portions  of 
McCulloch,  Mills,  and  San  Saba 
Counties,  TX,  to  the  list  of  regulated 
areas  and  by  expanding  the  boundaries 
of  the  regulated  areas  in  La  Paz, 
Maricopa,  and  Pinal  Counties,  AZ,  due 
to  the  detection  of  Kamal  bimt  in  those 
new  areas.  This  action  is  necessary  on 
an  emergency  basis  to  prevent  the 
spread  of  Kamal  bunt  into  noninfested 
areas  of  the  United  States. 
DATES:  Interim  rule  effective  November 
18,  1997.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
December  24, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-016-26,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-26.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
aheed  on  (202)  690-2817  to  fiacilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ.  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247. 

SUPPtEMENTARY  INFORMATKM:  Kamal 
bunt  is  a  fungal  disease  of  wheat 
[Triticum  aestivum).  durum  wheat 
{Triticum  dunxm),  and  triticale 


[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores,  primarily  through  the 
movement  of  infected  seed.  In  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Kamal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  The  regulations 
regarding  Kamal  bunt  are  set  forth  in  7 
CFR  301.89-1  through  301.89-14. 

The  regulations  in  §301.89-3(a) 
provide  that  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  will  regulate  each  State,  or  each 
portion  of  a  State,  in  which  Kamal  bunt, 
or  any  stage  of  development  of  T. 
indica,  is  present  or  in  which 
circumstances  exist  that  make  it 
reasonable  to  believe  that  Kamal  bunt  is 
present.  We  currently  require  that  a 
bunted  wheat  kernel  be  found  in  or 
associated  with  a  field  before  an  area 
will  be  designated  a  regulated  area.  A 
field's  association  with  a  bunted  wheat 
kernel  will  be  established  when  it  has 
been  determined  that:  (1)  A  bunted 
wheat  kernel  was  found  in  the  field 
during  surveys;  (2)  seed  from  a  lot 
contaminated  with  a  bunted  wheat 
kernel  was  planted  in  the  field;  or  (3) 
the  field  was  found  during  surveys  to 
contain  spores  consistent  with  Kamal 
bunt  and  has  been  determined  to  be 
associated  with  grain  at  a  handling 
facility  containing  a  bunted  wheat 
kernel. 

The  regulations  in  §  301.89-3(b) 
provide  that  less  than  an  entire  State 
will  be  designated  as  a  regulated  area 
only  if  the  Administrator  determines 
that  the  State  has  adopted  and  is 
enforcing  restrictions  on  the  intrastate 
movement  of  regulated  articles  tbat  are 
equivalent  to  those  imposed  by  the 
regulations  on  the  interstate  movement 
of  regulated  articles,  and  the  designation 
of  less  than  the  entire  State  as  a 
quarEmtined  area  will  prevent  the  spread 
of  Kamal  bunt.  The  Administrator  may 
also  designate  less  than  an  entire  State 
as  a  regulated  area  by  exercising  his  or 
her  extraordinary  emergency  authority 
under  7  U.S.C.  150dd  when  it  is 
determined  that  a  State  is  not  taking 
adequate  measures  to  prevent  the  spread 
of  Kamal  bunt. 

Under  §  301.89-3(e)  of  the 
regulations,  a  regulated  area  is  further 
subdivided  into  areas  classified  as  either 
restricted  areas  or  surveillance  areas. 
Restricted  areas  are  further  divided  into 
restricted  areas  for  seed  and  restricted 
areas  for  regulated  articles  other  than 
seed.  Restricted  areas  for  seed  are 


generally  larger  than  restricted  areas  for 
regulated  articles  ot||er  than  seed  and 
surveillance  areas,  and  will  encompass 
both. 

A  restricted  area  for  seed  is  a  distinct 
definable  area  that  includes  at  least  one 
field  that  has  been:  (1)  Found  during 
survey  to  contain  a  bunted  wheat 
kernel;  (2)  planted  with  seed  from  a  lot 
foimd  to  contain  a  bimted  wheat  kernel; 
or  (3)  found  during  survey  to  contain 
spores  consistent  with  Kunal  bunt  and 
has  been  determined  to  be  associated 
with  grain  at  a  handling  facility 
containing  a  bunted  wheat  kernel. 

Individual  fields  associated  with  a 
bunted  wheat  kernel,  such  as  bunted 
kernels  from  a  handling  fiacility,  are 
designated  as  restricted  areas  for 
regulated  articles  other  than  seed.  The 
identity  of  those  fields  is  determined 
using  the  same  criteria  discussed  above 
with  regard  to  restricted  areas  for  seed, 
but  it  is  the  field  itself,  without  any 
adjacent  areas,  that  is  designated  as  the 
restricted  area  for  regulated  articles 
other  than  seed. 

A  surveillance  area  is  an  area  that 
includes  at  least  one  field  that  was 
either  found  during  survey  to  contain  a 
bunted  wheat  kernel,  or  that  was  found 
to  contain  spores  consistent  with  Kamal 
Inint  and  has  been  determined  to  be 
associated  with  grain  at  a  handling 
facility  containing  a  bunted  wheat 
kernel. 

All  Kamal  bimt  host  crops  are 
prohibited  from  being  planted  in  an  area 
restricted  for  the  movement  of  regulated 
articles  other  than  seed.  Under  the 
regulations,  a  surveillance  area 
surrounds  an  area  restricted  for  the 
movement  of  regulated  articles  other 
than  seed.  While  Kamal  bimt  host  crops 
may  be  planted  in  the  surveillance  area, 
they  may  not  be  used  for  seed. 
Surrounding  and  encompassing  the 
surveillance  area  is  an  area  where  the 
movement  of  seed  is  restricted  unless 
certain  conditions  are  met. 

Recently,  diuing  surveys  conducted 
as  part  of  the  National  Kamal  Bunt 
Survey,  bunted  wheat  kemels  were 
detected  in  areas  of  Texas  that  lie 
outside  the  regulated  area  in  that  State, 
and  in  fields  in  Arizona  that  are  within 
the  State's  regulated  area  but  outside  of 
the  established  restricted  areas  for 
regulated  articles  other  than  seed  and 
surveillance  areas. 

Therefore,  in  accordance  with  the 
criteria  described  above,  we  are 
amending  the  regulations  to  reflect 
those  recent  detections  of  bunted  wheat 
kernels.  Specifically,  in  Texas  we  are 
designating  1 7  fields  in  San  Saba 
County  as  restricted  areas  for  regulated 
articles  other  than  seed;  designating 
portions  of  McCulloch  and  Mills 
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Coimties  and  all  of  San  Saba  County  as 
restricted  areas  for  seed;  and  designating 
portions  of  McCulloch,  Mills,  and  San 
Saba  Counties  as  surveillance  areas.  In 
Arizona,  we  are  designating  four 
fields — two  in  Maricopa  County  and  one 
each  in  La  Paz  and  Pinal  Counties — as 
restricted  areas  for  regulated  articles 
other  than  seed  and  designating 
additional  portions  of  those  three 
counties  as  siuveillance  areas.  The 
description  of  surveillance  areas  in  La 
Paz,  Maricopa,  and  Pinal  Counties,  AZ, 
has  also  been  amended  to  make  the 
boundary  lines  of  the  siuveillance  areas 
more  accurate  by  removing 
nonagricultural  acreage  and  areas 
outside  the  3-mile  radius  used  to 
establish  the  siuveillance  areas  in 
Arizona.  The  boimdaries  of  the  new 
regulated  areas  in  Texas  and  Arizona  are 
set  forth  in  the  description  of  regulated 
areas  contained  in  §  301.89-3(f)  in  the 
rule  portion  of  this  document. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  Kamal  bunt  from  spreading  to 
noninfested  areas  of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  imder  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12366  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  1 2866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  mle  amends  the  Kamal 
bimt  regulations  by  adding  portions  of 
McCulloch,  MIUb,  and  San  Saba 
Counties,  TX,  to  the  list  of  regulated 
areas  and  by  expanding  the  boundaries 
of  the  regulated  areas  in  La  Paz, 
Maricopa,  and  Pinal  Counties,  AZ,  due 
to  the  detection  of  Kamal  bunt  in  those 
new  areas.  This  action  is  necessary  on 
an  emergency  basis  to  prevent  the 
spread  of  Kamal  bu"t  into  noninfested 
areas  of  the  United  States.  This  action 


imposes  certain  restrictions  on  the 
movement  of  regulated  articles  from 
regulated  areas. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.]  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  mle;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Bucket 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0121. 

List  of  Sul^ects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147t,  150bb,  150dd, 
150ee,  ISOff,  161, 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §  301.89-3,  paragraph  (f)  is 
amended  as  follows: 

a.  Under  the  heading  "Arizona",  in 
paragraph  (2),  the  entries  for  La  Paz 
County,  Maricopa  County,  and  Pinal 
County  are  amended  by  adding,  in 
numerical  order,  the  field  numbers  set 


forth  below,  and  paragraph  (3)  is  revised 
to  read  as  set  forth  below. 

b.  Under  the  heading  "Texas",  in 
paragraph  (1),  entries  for  McCulloch 
County,  Mills  County,  and  San  Saba 
County  are  added,  in  alphabetical  ordM, 
to  read  as  set  forth  below;  in  paragraph 
(2),  an  entry  for  San  Saba  County  is 
added,  in  alphabetical  order,  to  read  as 
set  forth  below;  and  paragraph  (3)  is 
revised  to  read  as  set  forth  below. 

f  301.88-3    Regulated 


(f)*  •  • 

Arizona 

•  •        •        • 

(2)«  •  • 

La  Paz  County. 

»        •        •        • 

319052007 

•  •■        •         • 

Maricopa  County. 

•  •        •        • 

302112806 

•  •         •         • 

316150301 

•  •         •         • 

Pinal  County. 

•  •        •        • 

315221403 


(3)  SurveiUance  areas. 

La  Paz  County.  Beginning  at  the 
northwest  comer  of  sec.  6,  T.  7  N.,  R 
21  W.;  then  east  to  the  northeast  comer 
of  sec.  1,  T.  7  N.,  R  21  W.;  then  south 
to  the  southeast  comer  of  sec.  1 ,  T.  6  N., 
R.  21  W.;  then  west  to  the  southwest 
comer  of  sec.  6,  T.  6  N.,  R.  21  W.;  then 
north  to  the  point  of  begiiuiing;  and 

Begiiming  at  the  northeast  comer  of 
sec.  22,  T.  6  N.,  R.  21  W.;  then  south  to 
the  southeast  comer  of  sec.  34,  T.  5  N., 
R  21  W.;  then  west  to  the  Colorado 
Riven  then  north  along  the  Colorado 
River  to  the  northern  side  of  sec.  21,  T. 
6  N.,  R.  22  W.;  then  east  to  the  point  of 
beginning. 

Maricopa  County.  Beginning  at  the 
southeast  comer  of  sec.  36,  T.  1  N.,  R 
1  E.;  then  west  to  the  southwest  comer 
of  sec.  31,  T.  1  N.,  R.  1  E.;  then  north 
to  the  northwest  comer  of  sec.  19,  T.  2 
N.,  R.  1  E.;  then  west  to  the  northeast 
comer  of  sec.  20,  T.  2  N.,  R.  l  W.;  then 
south  to  the  southeast  comer  of  sec.  29. 
T.  2  N.,  R  1  W.;  then  west  to  the  south 
center  of  sec.  28,  T.  2  N.,  R  2  W.;  then 
north  to  the  north  center  of  sec.  33,  T. 
3  N.,  R  2  W.;  then  east  to  the  northeast 
comer  of  sec.  36,  T.  3  N.,  R  2  W.;  thtfi 
north  to  the  northwest  comer  of  sec.  6, 
T.  3  N..  R.  1  W.;  then  east  to  the 
northeast  comer  of  sec.  1,  T.  3  N.,  R  1 
W.;  then  south  to  the  northeast  comer 
of  sec.  24,  T.  3  N.,  R  1  W.;  then  east  to 
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the  northeast  comer  of  sec.  24,  T.  3  N., 
R.  1  E.;  then  south  to  the  point  of 
beginning; 

Beginning  at  the  southwest  comer  of 
sec.  1,  T.  1  S.,  R.  5  W.;  then  north  along 
the  Hassayampa  River  to  sec.  10,  T.  1  N., 
R.  5  W.;  then  east  to  the  north  center  of 
sec.  16.  T.  1  N.,  R.  4  W.;  then  south  to 
the  southeast  comer  of  sec.  4,  T.  1  S., 
R.  4  W.;  then  west  to  the  point  of 
beginning;  and 

Beginning  at  the  southeast  comer  of 
sec.  36.  T.  2  S..  R.  5  E.;  then  west  to  the 
southwest  comer  of  sec.  32,  T.  2  S.,  R. 
5  E.;  then  north  to  the  northwest  comer 
of  sec.  20.  T.  1  S.,  R.  5  E.;  then  east  to 
the  northwest  comer  of  sec.  20,  T.  1  S.. 
R.  6  E.;  then  north  to  the  northwest 
comer  of  sec.  8.  T.  1  S..  R.  6  E.;  then 
east  to  the  northeast  comer  of  sec.  12, 
T.  1  S.,  R.  6  E.;  then  south  to  the 
southeast  comer  of  sec.  1.  T.  2  S.,  R.  6 
E.;  then  west  to  the  southwest  comer  of 
sec.  6.  T.  2  S..  R.  6  E.:  then  south  to  the 
point  of  beginning. 

Pinal  County.  Beginning  at  the 
southwest  comer  of  sec.  31,  T.  5  S..  R. 
4  E.;  then  west  to  the  southwest  comer 
of  sec.  33,  T.  5  S.,  R.  3  E.;  then  north 
to  the  northwest  comer  of  sec.  33,  T.  5 
S..  R.  3  E.;  then  west  to  the  southwest 
comer  of  sec.  26.  T.  5  S..  R.  2  E.;  then 
north  to  the  west  center  of  sec.  14,  T.  4 
S.,  R.  2  E.;  then  east  to  the  east  center 
of  sec.  14,  T.  4  S.,  R.  3  E.;  then  south 
to  the  northeast  comer  of  secr2.  T.  5  S., 
R.  3  E.;  then  east  to  the  northeast  comer 
of  sec.  6,  T.  5  S.  R.  4  E.;  then  south  to 
the  point  of  beginning. 

Texas 

*        •        •        •        • 

McCulloch  County.  Beginning  at  the 
McCulloch/San  Saba  County  line  and 
the  line  of  latitude  31.232299  N.;  then 
west  along  the  line  of  latitude  31.232299 
N.  to  the  line  of  longitude  -99.134731 
W.;  then  north  along  the  line  of 
longitude  -99.134731  W.  to  the  line  of 
latitude  31.283487  N.:  then  east  along 
the  line  of  latitude  31.283487  N.  to  the 
McCulloch/San  Saba  County  line;  then 
south  along  the  McCulIoch/San  Saba 
County  line  to  the  point  of  beginning. 

Afii/s  County.  Beginning  at  the  Mills/ 
San  Saba  County  line  and  the  line  of 
latitude  31.310619  N.;  then  east  along 
the  line  of  latitude  31.310619  N.  to  the 
line  of  longitude  -  98.743705  W.;  then 
sou^  along  the  line  of  longitude 
-98.743705  W.  to  the  Mills/San  Saba 
County  line;  then  west  and  north  along 
the  Mills/San  Saba  County  line  to  the 
point  of  beginning. 

San  Saba  County.  The  entire  county. 


(2)*  •  • 

•    •    •    •    • 

San  Saba  County. 
40104  3201 
40111  2801 

40111  3301 

40112  1901 
40112  1902 

40112 1903  ^ 

40112  2001 
40112  2101 
40112  3301 

40112  3401 

40113  2302 
40113  2401 
40113  2405 
40113  2406 
40113  3301 
40115  0701 
40115  1601 

(3)  Surveillance  areas. 

McCulloch  County.  Beginning  at  the 
McCulIoch/San  Sabia  County  line  and 
the  line  of  latitude  31.232299  N.;  then 
west  along  the  line  of  latitude  31.232299 
N.  to  the  line  of  longitude  -99.134731 
W.;  then  north  along  the  line  of 
longitude  -99.134731  W.  to  the  line  of 
latitude  31.283487  N.;  then  east  along 
the  line  of  latitude  31.283487  N.  to  the 
McCulloch/San  Saba  County  line;  then 
south  along  the  McCulloch/San  Saba 
County  line  to  the  point  of  beginning. 

Mills  County.  Beginning  at  tne  Mills/ 
San  Saba  County  line  and  the  line  of 
latitude  31.310619  N.;  then  east  along 
the  line  of  latitude  31.310619  N.  to  the 
line  of  longitude  -98.743705  W.;  then 
south  along  the  line  of  longitude 
-98.743705  W.  to  the  Mills/San  Saba 
County  line;  then  west  and  north  along 
the  Mills/San  Saba  County  line  to  the 
point  of  beginning. 

San  Saba  County.  Beginning  at  the 
San  Saba/Mills  County  line  and  the  line 
of  longitude  -98.743705  W.;  then  south 
along  the  line  of  longitude  -98.743705 
W.  to  the  line  of  latitude  31.167959  N.; 
then  west  along  the  line  of  latitude 
31.167959  N.  to  the  line  of  longitude 
-98.903233  W.;  then  north  along  the 
line  of  longitude  -98.903233  W.  to  the 
line  of  latitude  31.310819  N.;  then  east 
along  the  line  of  latitude  31.310819  N. 
to  the  San  Saba/Mills  County  line;  then 
south  along  the  San  Saba/Mills  County 
line  to  the  point  of  beginning;  and 

Beginning  at  the  San  Saba/McCulloch 
County  Une  and  the  line  of  latitude 
31.283487  N.;  then  east  along  the  line  of 
latitude  31.283487  N.  to  the  line  of 
longitude  -99.063487  W.;  then  south 
along  the  Line  of  longitude  -  99.063487 
W.  to  the  line  of  latitude  31.232299  N.; 
then  west  along  the  line  of  latitude 
31.232299  N.  to  the  San  Saba/ 
McCulloch  County  line;  then  north 
along  the  San  Saba/McCulloch  County 
line  to  the  point  of  beginning. 


Done  in  Washington,  DC,  this  18th  day  of 
November  1997. 
Tefry  !«■  Meotoy, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
(FR  Doc.  97-30784  Filed  11-21-97;  8:45  am) 

MLUNQ  COOK  3410-44-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Servica 

7CFRPart931 

(Docket  No.  FV97-031-2  RR] 

Fresh  Bartiett  Pears  Grown  in  Oregon 
and  Washington;  Reduced 
Aaeeesment  Rate 

AQENCY:  Agriculttiral  Marketing  Service, 

USDA. 

ACTION:  Final  mle. 

StJMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  assessment  rate 
established  for  the  Fresh  Bartiett  Pear 
Marketing  Committee  (Committee) 
under  Marketing  Order  No.  931  for  the 
1997-98,  and  subsequent  fiscal  periods. 
The  Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  fi-esh 
Bartiett  pears  grown  in  Oregon  and 
Washington.  Authorization  to  assess 
fresh  Bartiett  pear  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  1997-98  fiscal  period 
began  July  1  and  ends  June  30.  The 
assessment  rate  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  December  24, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  Room  369.  Portland. 
OR  97204;  telephone:  (503)  326-2724. 
Fax:  (503)  326-7440  or  George  J. 
Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  205-6632.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  20&-6632. 
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SUPPt^MENTARY  mFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Order  No.  931,  both  as 
amended  (7  CFR  part  931),  regidating 
the  handling  of  fiesh  Bartiett  pears 
grown  in  Oregon  and  Washington, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Mariceting  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture  is 
issuing  this  mle  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  fresh  Bartiett  pear  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  besh  Bartiett 
pears  beginning  July  1, 1997.  and 
continuing  until  amended,  suspended, 
or  terminated.  This  mle  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  die  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  cotirt  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entiy  of  the  ruling. 

This  nde  continues  in  effect  the 
assessment  rate  established  for  the 
Committee  for  the  1997-98,  and 
subsequent  fiscal  periods  of  $0.03  per 
standard  box  of  fresh  Bartiett  pears. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  bom  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  fresh  Bartiett  pears.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 


local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  diiectiy  afiiected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
indefinitely  imless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  May  29, 1997. 
and  unanimously  recommended  1997- 
98  expenditures  of  $111,441  and  an 
assessment  rate  of  $0.03  per  standard 
box  of  fresh  Bartiett  pears.  In 
com{}arison,  last  year's  budgeted 
expendittires  were  $89,774.  The 
assessment  rate  of  $0.03  is  $0.0075  less 
than  the  rate  previously  in  effect.  The 
former  rate  of  $0.0375  would  have 
resulted  in  a  reserve  that  exceeded  the 
level  the  Committee  believes  is 
necessary  to  administer  the  program. 
The  Conunittee  discussed  alternatives  to 
this  mle,  including  alternative 
assessment  levels,  but  decided  that  an 
assessment  rate  of  less  than  $0.03  would 
not  generate  the  income  necessary  to 
administer  the  program  with  an 
adequate  reserve. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartiett  pean. 
Applying  the  $0.03  per  standard  box 
rate  of  assessment  to  the  Committee's 
3,150,000  standard  box  shipment 
estimate  should  provide  $94,500  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

Major  expenditures  recommended  by 
the  Committee  for  the  1997-98  year 
include  $48,454  for  salaries,  $8,187  for 
office  rent,  and  $4,956  for  health 
insurance.  Budgeted  expenses  for  these 
items  in  1996-97  were  $46,306.  $7,016. 
and  $4,991,  respectively. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the     , 
Committee  or  other  available 
information. 


Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department.  Committee  meetings  are 
open  to  the  public  and  interest^ 
persons  may  express  their  views  at  these 
meetings.  "The  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  Further  rulemaking  will 
be  imdertaken  as  necessary.  The 
Committee's  1997-98  budget  was 
approved  by  the  £>epartment  on  August 
26. 1997.  and  those  for  subsequent  fiscal 
periods  will  be  reviewed  and,  as 
appropriate,  approved  by  the 
Etepartment. 

Punuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  wUl  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,800 
producers  of  fresh  Bartiett  pears  in  the 
production  area  and  approximately  65 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producera  have  been  de&ied  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  fresh 
Bartiett  pear  producers  and  handlers 
may  be  classified  as  small  entities. 

This  rule  continues  in  effect  a 
decreased  assessment  rate  established 
for  the  Committee  and  collected  from 
handlers  for  the  1997-98  and 
subsequent  fiscal  periods.  The 
Committee  unanimously  recommended 
1997-98  expenditures  of  $111,441  and 
an  assessment  rate  of  $0.03  per  standard 
box  of  fresh  Bartiett  pears.  The 
assessment  rate  of  $0.03  is  $0.0075  less 
than  the  rate  previously  in  effect.  Fresh 
Bartiett  pear  shipments  for  the  year 
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were  estimated  at  3,150.000  standard 
boxes,  which  should  provide  $94,500  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorised  raaerve,  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  will  be  kept  within 
the  maximum  permitted  by  the  order. 

The  Committee  discussed  alternatives 
to  this  rule,  including  alternative 
expenditure  levels.  The  former  rate  of 
S0.0375  would  have  resulted  in  a 
reserve  that  exceeded  the  level  the 
Committee  believes  is  necessary  to 
administer  the  program.  Lower 
assessment  rates  were  considered,  but 
not  recommended  because  they  woiild 
not  generate  the  income  necessary  to 
administer  the  program  with  an 
adequate  reserve.  Major  expenses 
recommended  by  the  Committee  for  the 
1997-98  fiscal  period  include  $48,454 
for  salaries,  $8,187  for  office  rent,  and 
$4,956  for  health  insurance.  Budgeted 
expenses  for  these  items  in  1996-97 
were  $46,306,  $7,016.  and  $4,991. 
respectively. 

Recent  price  information  indicates 
that  the  ^ower  price  for  the  1997-98 
season  will  range  between  S5.79  and 
$12.72  per  standard  box  of  fresh  Bartlett 
pears.  Therefore,  the  estimated 
assessment  revenue  for  the  1997-98 
fiscal  period  as  a  percentage  of  total 
grower  revenue  will  range  between  0.24 
and  0.52  percent. 

This  action  will  reduce  the 
assessment  obligation  Imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  fresh  Bartlett 
pear  industry  and  all  interested  persons 
were  invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  May  29,  1997,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
fi«sh  Bartlett  pear  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 
The  Department  has  not  identified 
any  relevant  Federal  rules  that 


duplicate,  overlap,  or  conflict  with  this 
final  rule. 

The  interim  final  rule  published  in 
the  Federal  Register  (62  FR  44884)  on 
August  25,  1997,  requested  comments  to 
be  received  by  September  24,  1997.  A 
copy  of  the  interim  final  rule  was  also 
made  available  on  the  Internet  by  the 
U.S.  Government  Printing  Office.  No 
comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effiactuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  931 

Fresh  Bartiett  pear.  Marketing 
agreements.  Reporting  and 
recordkeeping  requirements. 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  931  which  was 
published  at  62  FR  44884  on  August  25. 
1997,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  18. 1997. 

RoiMrt  C  Kaeney, 

Deputy  Administrator.  Fruit  and  Vegetable 
Programs. 

IFR  Doc.  97-30785  Filed  11-21-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  261 

[Doctot  Na  R-0975] 

Rulw  Regarding  Availability  of 
Information;  Corractlon 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  correction. 


':  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board) 
published  in  the  Federal  Register  of 
October  20, 1997,  a  document  which 
amended  the  Board's  Rules  Regarding 
Availability  of  Information  (Rules).  This 
document  corrects  citation  errors  within 
the  Rules. 

EFFlcnVE  DATE:  November  19, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boutilier,  Senior  Counsel, 
202-452-2418,  Legal  Division.  For  the 
hearing  impaired  only,  contact  Diane 
Jenkins,  Telecommunications  Device  for 
the  Deaf  (TDD),  202-452-3544,  Board  of 


Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution,  N.W., 
Washington,  D.C.  20551. 

SUPPLBiBTTARY  INFORMATION:  The  Board 
published  a  document  in  the  Federal 
Register  of  October  20, 1997,  (62  FR 
54356).  The  document  (FR  Doc.  97- 
27566)  amended  the  Board's  Rules 
Regarding  Availability  of  Information 
and  contained  several  incorrect 
citations.  This  document  also  adds  an 
amendatory  instruction  which  will 
revise  citations  within  subpart  C  of  the 
Rules  to  reflect  the  new  renumbering. 

In  final  rule,  FR  Doc.  97-27566, 
published  on  October  20. 1997,  (62  FR 
54356)  make  the  following  corrections: 

PART  261— (CORRECTED] 

1.  On  page  54359,  in  the  first  column, 
in  the  authority  citation,  line  6,  correct 
"15  U.S.C.  77uu(b)"  to  read  "15  U.S.C 
77uuu(b)". 

1261.22    [Corrsctwq 

2.  On  page  54359,  in  the  first  column, 
add  amendatory  instruction  3a.  to  read 
as  follows: 

a.  Newly  designated  §  261.22  is 
amended  by: 

a.  In  paragraphs  (b)(1)  introductory 
text  and  (b)(2),  the  reference  "§§  261.11 
and  261.12"  is  removed  and  "§§261.20 
and  261.21"  is  added  in  its  place. 

b.  In  paragraph  (d),  the  refarence 
"§261.9"  is  removed  and  "§261.12"  is 
added  each  place  it  ap{)ears. 

1261.1    [CorrMrlMf] 

3.  On  page  54359,  in  the  second 
colunm,  in  §  261.1,  in  paragraph  (a)(1). 
line  22,  correct  "the  Securities  and 
Exchange  Act."  to  read  "the  Securities 
and  Exchange  Commission 
Authorization  Act.". 

f  261.12    [Corrwiwq 

4.  On  page  54362,  in  the  second 
column,  in  §  261.12.  in  paragraph  (b)(3), 
line  7.  correct  "§  261.23(b)(l)(ii)"  to 
read  "§  261.22(b)". 

5.  On  page  54362,  in  the  second 
column,  in  §261.12,  paragraph  (c)(3). 
last  line,  correct  "§  261.17(h)"  to  read 
"§  261.17(f)". 

6.  On  page  54362,  in  the  second 
column,  in  §261.12,  paragraph  (c)(4), 
last  line,  correct  "§  261.23(b)"  to  read 
"§  261.22(b)". 

§261.17    [CorrMtMJ] 

7.  On  page  54366,  in  the  first  colimm, 
in  §  261.17,  paragraph  (f)(4).  last  line, 
correct  "§  261.13(j)"  to  read 
"§261.13(i)". 
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By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  18, 1997. 
William  W.  WUes, 
Secretary  of  the  Board. 
(FR  Doc.  97-30711  Filed  11-21-97;  8:45  am) 

nUJNQ  CODE  S210-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Part  566 
[No.  97-116] 
mN1550-AA77 

Liquidity 

AGENCY:  Office  of  Thrift  Supervision. 
Treasury. 
'  action:  Final  rule. 

summary:  The  Office  of  Thrift 
Supervision  (OTS)  is  issuing  a  final  rule 
that  updates,  simplifies,  and  streamlines 
its  liquidity  regulation.  This  final  rule 
follows  a  detailed  review  of  the 
regulation  to  determine  whether  it  is 
necessary,  imposes  the  least  possible 
burden  consistent  with  statutory 
requirements  and  safety  and  soundness, 
and  is  written  in  a  clear,  straightforward 
manner.  Today's  final  rule  is  made 
pursuant  to  the  Regulatory  Reinvention 
Initiative  of  the  Vice  President's 
National  Performance  Review  and 
section  303  of  the  Community 
Development  and  Regulatory 
Improvement  Act  of  1994. 
EFFECTJVE  DATE:  November  24. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  Raue.  Program  Analyst.  (202) 
906-5750.  Robyn  Dennis,  Manager, 
Thrift  Policy,  (202)  906-5751, 
Supervision  Policy,  or  Susan  Miles. 
Attorney,  (202)  906-6798,  Karen 
Osterloh.  Assistant  Chief  Counsel,  (202) 
906-6639,  Regulations  and  Legislation 
Division.  Chief  Counsel's  Office,  Office 
of  Thrift  Suj)ervision,  1700  G  Street. 
NW.  Washington.  DG  20552. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  6  of  the  Home  Owners'  Loan 
Act  (HOLA)  1  requires  savings 
associations  to  hold  a  prescribed 
amount  of  statutorily  defined  liquid 
assets.  The  Director  of  the  OTS  may.  by 
regulation,  vary  the  amount  of  the 
liquidity  requirement,  but  only  within 
pre-established  statutory  limits.  The 
requirement  must  be  no  less  than  four 
percent  and  no  greater  than  ten  percent 
of  "the  obligation  of  the  institution  on 
withdrawable  accounts  and  borrowings 


payable  on  demand  or  with  unexpired 
maturities  of  one  year  or  less."  ^  The 
Director  may  issue  regulations  defining 
the  terms  used  in  the  statute, 
prescribing  or  limiting  the  extent  to 
which  certain  assets  included  on  the 
statutory  liquidity  list  may  be  used  to 
meet  the  liquidity  requirement,  and 
prescribing  how  to  calculate  the 
liouidity  requirement. 

Regulations  implementing  the 
Director's  authority  under  section  6  of 
the  HOLA  appear  at  12  CFR  part  566 
(1997).  These  rules  define  liquid  assets 
to  include  cash  and  certain  securities 
with  detailed  maturity  limitations  and 
marketability  requirements.  ^  The  rules 
currenUy  impose  a  liquidity 
requirement  of  five  percent  of  tin 
institution's  liquid!^  base  and  a 
separate,  "short-term"  liquidity 
requirement  of  one  percent  of  that  base. 
The  liquidity  base  in  defined  as  net 
withdrawable  accounts  plus  short-term 
borrowings.  Except  for  institutions  with 
less  than  $25,000,000  in  assets,  liquidity 
requirements  are  based  on  the  "average 
daily  balance"  of  the  liquidity  base 
during  the  preceding  month. 
Institutions  with  less  than  $25,000,000 
in  assets  may  calculate  their  liquidity 
base  using  month-end  figures. 

On  May  14,  1997,  the  OTS  published 
a  notice  of  proposed  rulemaking  (NPR) 
seeking  comment  on  its  liquidity 
regulation.*  The  OTS  sou^t  to  reduce 
the  biu-den  of  compliance  with  the 
statutory  liquidity  requirement  to  the 
maximum  extent  possible,  consistent 
with  statutory  requirements  and  safety 
and  soundness  considerations. 
Specifically,  the  OTS  proposed  to:  (1) 
reduce  the  liquidity  requirement  fiom 
five  percent  of  net  withdrawable 
accounts  and  short-term  borrowings  to 
four  percent;  (2)  remove  the  one  percent 
short-term  liquidity  requirement;  (3)  set 
forth  an  explicit  requirement  that  thrifts 
maintain  a  safe  and  sound  level  of 
liquidity;  (4)  streamline  the  calculations 
used  to  measure  compliance  with  the 
liquidity  requirement;  (5)  expand  the 
categories  of  liquid  assets  that  may 
count  toward  satisfying  a  savings 
association's  liquidity  requirement:  and 
(6)  reduce  the  liquidity  base  by 
excluding  withdrawable  accounts 
I}ayable  in  more  than  one  year  form  the 
definition  of  the  term  "net 
withdrawable  accounts." 

n.  Summary  of  Comments  and 
Description  of  the  Final  Rule 

The  public  comment  period  on  the 
proposed  rule  closed  on  July  14, 1997. 


•  12  U.S.C  1465. 


M2U.S.Cl465(bK2). 
>  12  CFR  566.1(g)  (1097). 
*62  FR  26449. 


The  OTS  received  twelve  comments  on 
its  proposal.  Commenters  included  eight 
savings  associations,  two  trade 
associations,  one  holding  compamy,  and 
one  individual.  Commenters  generally 
concurred  that  the  statutory  liquidity 
requirement  imposes  an  unnecessary 
burden  on  institutions  and  no  longer 
serves  any  useful  purpose.  Seven 
commenters  specifically  urged  the  OTS 
to  continue  to  seek  legislation  that 
would  eliminate  this  requirement  Two 
of  these  commenters  urged  the 
elimination  of  the  requirement  for 
institutions  rated  1  or  2  under  the 
CAMELS  system. 

Eleven  commenters  supported  the 
proposed  rule.  These  commenters 
generally  concluded  that  the  proposed 
rule  would  reduce  the  regulatory  burden 
to  the  extent  permitted  by  the  statute, 
while  maintaining  the  safety  and 
soundness  of  institutions.  Several 
commenters  suggested  revisions  to  the 
proposed  rule  which^ie  discussed 
below.  One  commenter  opposed  the 
proposed  rule. 

Today's  final  rule  is  substantially 
similar  to  the  May  proposal,  but 
incorporates  several  changes  and 
clarifications  in  response  to  comments 
received.  Specific  comments  are 
discussed  where  appropriate  in  the 
analysis  below. 

A.  Reducing  the  Liquid  Asset 
Requirement  From  Five  to  Four  Percent 
and  Removing  the  One  Percent  Short- 
Term  Requirement 

The  OTS  proposed  to  reduce  the 
liquid  asset  requirement  from  five 
percent  of  the  liquidity  base  to  four 
percent,  the  lowest  percentage 
permissible  by  statute.  Additionally,  the 
OTS  proposed  to  eliminate  the  one 
percent  short-term  liquidity 
requirement,  which  is  not  mandated  by 
statute.  The  agency  believed  that  these 
changes  were  consistent  with  safety  and 
soundness  and  the  goal  of  reducing 
unnecessary  burdens  on  the  industry. 

Commenters  generally  supported  the 
reduction  of  the  liquid  asset 
requirement  and  the  elimination  of  the 
short  term  liquidity  requirement.  One 
commenter  noted  that  the  OTS  would 
retain  sufficient  flexibility  through  its 
examination  process  to  determine  the 
proper  amount  of  liquid  assets  to 
support  safe  and  sound  operations.  One 
commenter  expressed  general  concern 
about  this  change,  but  did  not  cite 
specific  reasons  for  its  concern.  These 
changes  are  adopted  as  proposed. 

B.  Adding  a  General  Safety  and 
Soundness  Requirement 

The  OTS  proposed  to  incorporate  a 
general  requirement  that  a  savings 
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aMOciation  must  maintain  sufficient 
liquidity  to  ensure  its  safe  and  sound 
operation.  This  requirement  reflects  the 
OTS's  position  that  the  statutory 
requirement  is  not  necessarily 
indicative  of  a  safe  level  of  liquidity. 
The  OTS  would  determine  the  adequacy 
of  an  institution's  liquidity  on  a  case-by- 
case  basis. 

Most  commenters  agreed  that  it  is^ 
appropriate  to  determine  liquidity 
requirements  based  on  factors  unique  to 
eech  association,  and  supported  this 
proposed  requirement.  One  commenter, 
however,  opposed  the  general  safety  and 
soundness  requirement,  suggesting  that 
the  proposed  rule  was  vague.  The  OTS 
disagrees.  The  "safe  and  sound 
operation"  standard  is  commonly  used 
in  banking  parlance  and  in  OTS 
regulations.'  Safety  and  soundness 
determinations  are  generally  made  on  a 
case-by-case  basis  in  light  of  the 
particular  circumstances  of  each 
institution.  In  the  context  of  liquidity,  a 
thrift  is  generally  required  to  ensure  that 
its  current  and  prospective  sources  of 
liquidity  are  sufficient  to  permit  it  to 
meet  its  obligations  in  a  timely  manner 
and  to  fulfill  the  legitimate  banking 
needs  of  its  community." 

One  commenter  encouraged  the  OTS 
to  consider  latent  sources  of  liquidity 
when  determining  whether  an 
association  is  maintaining  sufBcient 
liquidity  for  safety  and  soundnaea 
purposes.  When  OTS  evaluates  an 
institution's  liquidity,  examiners 
consider  additional  sources  of  liquidity, 
not  only  those  assets  that  meet  the 
regulatory  definition  of  liquid  assets. 
Examiners  consider  the  institution's 
visible  liquidity  position  [Le.,  liquid 
assets  such  as  cash  and  marketable 
securities)  and  the  institution's  invisible 
liquidity  position  (i.e.,  available 
borrowing  capacity).^ 

C.  Streamlining  the  Average  Balance 
Calculations  of  Liquid  Assets  and 
Liquidity  Base 

The  current  rule  requires  each  savings 
association  (except  certain  small 
associations  and  mutual  savings  banks) 
to  calculate  monthly  average  daily 
balances  of  liquid  assets  and  the 
liquidity  base.  Thus,  a  savings 
association  must  calculate  liquid  assets 
and  the  liquidity  base  at  the  close  of 
each  business  day,  and  then  compute 
the  average  daily  balance  of  the  liquid 


>  See  12  CFR  SS9.1,  S«0.1.  SS2.2.  and  S«3.iei 
(1997). 

*  For  addibonal  guidance,  savings  asaocialiona 
should  refer  to  the  Thrift  Activities  Handbook. 
Liquidity-Asaet/Liabilily  Management,  Chapter  500. 

'  See  Section  530,  Cash  Flow  and  Liquidity 
Managemaot.  Thrift  Activities  Handbook. 


assets  and  liquidity  base  for  each 
month. 

The  proposal  would  streamline  these 
calculations.  While  an  institution  would 
be  required  to  continually  satisfy  the 
liquidity  requirement,  it  would  be 
required  to  calculate  the  liquidity  base 
only  on  the  last  day  of  the  preceding 
calendar  quarter,  "niis  change  would 
eliminate  the  need  to  calculate  the 
average  daily  balance  of  the  liquidity 
base  for  each  month. 

Commenters  generally  supported  the 
proposed  change  to  the  liquidity  base 
calculation  as  less  burdensome,  but 
suggested  certain  clarifications  and 
modifications  to  further  reduce  the 
burden  of  compliance.  For  example,  one 
commenter  noted  that  it  may  be  difficult 
or  burdensome  for  some  institutions  to 
make  the  change  to  the  new  liquidity 
base  calculation.  The  OTS  goal  is  to  • 
decrease,  rather  than  increase, 
regulatory  burden  connected  with  the 
statutory  liquidity  calculation. 
Accordingly,  the  final  rule  permits 
institutions  to  choose  to  use  either  the 
current  or  new  method  as  set  forth  in 
the  proposal  of  calculating  the  liquidity 
base. 

Several  commenters  asked  OTS  to 
clarify  how  the  liquid  asset  amoimt  is 
to  be  calculated.  For  example, 
commenters  asked  whether  liquid  assets 
would  be  based  on  the  actual  balance  at 
the  end  of  each  business  day,  the  end  of 
each  calendar  month,  or  the  end  of  each 
quarter,  and  whether  liquid  assets 
would  be  based  on  the  average  daily 
balance  for  each  month  or  quarter. 

The  final  rule  does  not  require  a 
savings  association  to  hold  the  required 
amount  of  liquid  assets  every  day.  Such 
a  requirement  would  increase,  rather 
than  decrease,  the  regulatory  burden 
imposed  on  institutions  under  the 
current  regulation.  Conversely,  while  a 
requirement  that  a  savings  association 
must  hold  the  required  amount  of  liquid 
assets  only  on  one  day  during  a  quarter 
or  month  would  reduce  regulatory 
burden,  such  a  requirement  would,  in 
effect,  nullify  the  statutory  liquidity 
requirement,  and  would  be  contrary  to 
the  statutory  directive  that  liquid  assets 
be  maintained  at  a  level  specified  by  the 
Director."  Accordingly,  the  final  rule 
continues  to  require  savings 
associations  to  calculate  liquid  assets 
based  on  an  average  daily  balance  over 
a  period  of  time.  However,  instead  of 
determining  the  average  daily  balance 
for  each  month,  a  savings  association 
will  now  determine  the  average  daily 
balance  for  each  quarter. 

Under  the  final  rule,  a  savings 
association  may  choose  to  calculate  its 


liquidify  ratio  in  one  of  two  ways.  It  can 
maintain  an  average  daily  balance  of 
liquid  assets  in  each  calendar  quarter  of 
not  less  than  foiir  percent  of  either  (1) 
its  liquidify  base  at  the  end  of  the 
preceding  quarter,  or  (2)  the  average 
daily  balance  of  its  liquidity  base  during 
the  preceding  quarter.  The  method  of 
calculating  the  average  daily  balances 
for  a  period  would  be  unchanged  under 
the  final  rule. 

D.  Expanding  the  Categories  of  Liquid 
Assets  That  Count  Toward  Satisfaction 
of  the  Liquidity  Requirement 

Under  sections  6(b)(1)(C)  (vi)  and  (vii) 
of  the  HOLA,^  as  added  by  tbe  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).io 
certain  mortgage-related  securities  and 
mortgage  loans  qualify  as  liquid  assets 
to  the  extent  approved  by  the  Director 
of  the  OTS.  The  first  category  consists 
of  mortgage-related  securities  that  are 
defined  in  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934.  The 
second  category  consists  of  mortgage 
loans  on  the  security  of  a  first  lien  on 
residential  real  property,  if  the  mortgage 
loans  qualify  as  backing  for  mortgage- 
backed  securities  issued  by  the  Federal 
National  Mortgage  Association  (FNMA) 
or  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC)  or  are  guaranteed 
by  the  Government  National  Mortgage 
Association  (GNMA).  The  qualifying 
mortgage-related  securities  and 
mortgage  loans  must  have  one  year  or 
less  remaining  until  matiuity,  or  be 
subject  to  an  agreement  (including  a 
repurchase  agreement,  put  option,  right 
of  redemption,  or  takeout  commitment) 
that  requires  another  person  to  purchase 
the  securities  within  a  period  that  does 
not  exceed  one  year.  In  addition,  the 
person  that  agrees  to  purtihase  the 
securities  must  be  an  insured  depository 
institution  (as  defined  in  section  3  of  the 
Federal  Deposit  Insurance  Act)  that  is  in 
compliance  with  applicable  capital 
standards,  a  primary  dealer  in  United 
States  Government  securities,  or  a 
broker  or  dealer  registered  under  the 
Securities  Exchange  Act  of  1934. 

The  OTS  proposed  to  add  the  FIRREA 
categories  to  the  definition  of  liquid 
assets.  Commenters  generally  supported 
the  addition  of  these  new  categories. 
Accordingly,  these  new  categories  are 
added  in  the  final  rule. 

The  proposed  rule  text  described  the 
specific  requirements  for  loans  and 
mortgage-related  securities  with  cross- 
references  to  other  regulations  and 
statutes.  One  commenter  argued  that  the 
cross-references  are  different  to 


•See  12  U.S.C  14es(bXl). 


•12  U.S.C  1465(b)(l)(CMvi).  (vii). 

>0Pub.  U  101-73,  103  SUt.  183,  313-314  (1989). 
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understand  and  urged  the  OTS  to  restate 
all  applicable  requirements  in  the  rule 
text.  "The  statutes  and  regulations  cross- 
referenced  by  the  proposed  rule  are 
rather  lengthy.  The  OTS  believes  that 
the  benefit  of  having  a  concise  rule 
outweighs  the  inconvenience  of  having 
to  look  to  the  HOLA,  the  statute 
governing  most  savings  associadon 
activities.  Consequently,  the  cross- 
references  are  retained. 

Anothm  commenter  recommended 
that  the  OTS  should  also  include,  in  the 
definition  of  liquid  assets,  adjustable 
rate  mortgage-backed  securities  issued 
by  the  FNMA,  the  FHLMC.  or  the 
GNMA.  This  commenter  pointed  out 
that  the  definition  of  liquid  assets  in  the 
regulation  suggests  that  an  asset's  final 
maturity  always  has  a  link  to  its  price 
sensitivity  or  liquidity.  The  commenter 
noted  that  over  the  years  the  more 
common  types  of  adjustable  rate 
mortgage-backed  securities  have 
developed  significant  secondary  market 
liquidity,  and  have  price  sensitivities 
that  are  lower  than  many  of  the 
ourrentiy  qualifying  liquid  asset 
alternatives. 

Section  6(b)(1)  of  the  HOLA  describes 
the  specific  types  of  assets  that  the  OTS 
may  consider  to  be  liqiud  assets.  The 
statutory  listing  includes  "such 
obligadons.  including  such  special 
obligations,  of  the  United  States,  a  State, 
any  territory  or  possession  of  the  United 
States,  or  a  political  subdivision,  agency 
or  instrumentality  of  any  one  or  more  of 
the  foregoing,  and  bankers'  acceptances, 
as  the  Director  may  approve." '»  The 
OTS.  and  its  predecessor,  the  Federal 
Home  Loan  Bank  Board  (FHLBB).  have 
long  included  obUgations  of  FNMA, 
GNMA.  and  FHLMC  among  such  special 
obligations."  While  section  6(b)(l)(c)(U) 
of  the  HOLA  does  not  contain  any       ' 
maturity  requirement  for  such 


obligations,  the  current  OTS  regidation 
provides  that,  in  order-to  qualify  as  a 
liquid  asset,  such  obligations  must  have 
five  years  or  less  remaining  until 
maturity.  The  ostensible  basis  for  the 
imposition  of  these  liquidity 
requirements  was  to  reduce  the  risk  of 
loss  on  the securitiesheld as  liquid 
assets." 

Upon  review,  the  OTS  believes  that 
the  maximum  five-year  maturity 
requirement  for  these  specific 
obligations  under  §  566.1(g)(3)  and  the 
related  maturity  requirement  for 
obligations  of  the  United  States  under 
§  566.1(g)(2)  are  outdated  and 


unnecessary. »«  In  addition,  we  note  that 
the  other  federal  banking  agencies  do 
not  impose,  for  liquidity  purposes,  a 
five-year  maturity  requirement  for 
obligations.  The  continuing  imposition 
of  this  requirement  is  contrary  to  our 
objectives  of  relieving  unnecessary 
burden  on  the  industry,  and  is 
consistent  with  the  treatment  of  these 
assets  by  the  other  federal  banking 
regulators  in  their  safety  and  soundness 
examinations.  Therefore,  the  OTS  has 
removed  the  maturity  requirement  for 
these  obligations. 

E  Excluding  Accounts  With  Unexpired 
Mdturities  Exceeding  One  Year  From 
the  Definition  of  "Net  Withdmwable 
Accounts" 

A  savings  association  must  maintain 
liquid  assets  of  not  less  than  a  stated 
percentage  of  the  amount  of  its  liquidity 
base.  The  regulation  defines  "liquidity 
base"  as  net  withdrawable  accounts 
plus  short  term  borrowings.*'  It  defines 
"net  withdrawable  accounts"  as  all 
withdrawable  accoimts  less  the  unpaid 
balance  of  all  loans  seciued  by  such 
accounts  with  certain  exclusions.*" 
"Short  term  borrowings"  is  defined  as 
borrowings  where  any  portion  of  the 
principal  is  payable  on  demand  or  in 
one  year  or  less.*' 

The  OTS  proposed  to  redefine  "net 
vtrithdrawable  accoimts"  by  excluding 
accounts  with  imexpired  maturities 
exceeding  one  year  and  by  deleting  the 
word  "all"  from  the  phrase  "all 
withdrawable  accoimts"  in  the  first  part 
of  the  definition.  These  changes  would 
reduce  a  savings  association's  liquidity 
base  which  would  reduce  the 
association's  liquid  asset  requirement 

Three  commenters  addressed  this 
change.  One  commenter  observed  that 
this  change  is  consistent  with  the 
.regulation's  ciurent  exclusion  from  the 
liquidity  base  of  borrowings  payable  in 
more  tban  one  year.  The  commenter 
also  noted  that  the  statute  does  not 
specify  different  maturity  requirements 
for  withdrawable  accoimts  and 
borrowings  in  the  liquidity  base. 

Another  commenter  agreed  with  the 
proposed  exclusion,  provided  that 
excluded  accounts  with  maturities  of 
more  than  one  year  are  subject  to  an 
effective  early  withdrawal  penalty.  The 
OTS  has  decided  not  to  impose  an  early 
withdrawal  penalty  requirement  for 
excluded  accounts  with  maturities  of 
more  than  one  year.  Such  a  requirement 
is  unnecessary  and  would  place  an 


additional  burden  on  savings 
associations,  which  is  contrary  to  the 
spirit  of  this  rulemaking. 

Two  commenters  noted  that 
associations  would  have  to  create  new 
reports  in  order  to  exclude  deposits 
with  unexpired  maturities  exceeding 
one  )rear  from  their  liquidity  bases. 
These  commenters  requested  that  the 
final  rule  explicitly  permit  institutions 
to  elect  to  use  either  the  proposed  or  the 
current,  more  stringent,  method  of 
calculating  the  liquidity  base. 

The  OTS  agrees.  Accordingly,  the 
final  rule  provides  a  savings  association 
with  the  option  to  exclude  deposits  writh 
unexpired  maturities  exceeding  one 
year  from  its  liquidity  base  as  proposed, 
or  to  continue  to  use  the  more  stringent 
method  of  calculating  the  liquidity  base. 
To  implement  this  change,  the  OTS  has 
amended  the  current  definition  of  net 
withdrawable  accounts  to  give 
institutions  the  option  of  either 
appljring  the  current  definition  of  net 
Mithdrawable  accounts  or  exoRiding 
withdrawable  accoimt  deposits  with 
maturities  exceeding  one  year  from  the 
computation  of  net  %vithdrawable 
accounts. 

F.  Technical  Revisions 

The  OTS  has  made  several  technical 
revisions  to  8  566.1.  These  revisions 
include  appropriate  cross-references  in 
psii^graph  (g)(8)  to  new  paragraphs 
(g)(12)  and  (g)(13)  and  punctuation  and 
other  minor  changes  throughout 
paragraph  (g). 

nL  Pqwrwork  Reduction  Act 

The  recordkeeping  requirements 
contained  in  this  fiiul  nlle  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
3507(d))  under  OMB  control  number 
1550-0011. 

Comments  on  all  aspects  of  thi« 
information  collection  should  be  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1550), 
Washington,  DC  20503  with  copies  to 
die  OTS.  1700  G  Stieet,  NW., 
Washington,  DC  20552. 

Under  the  Paperwork  Reduction  Act 


"  12  U.S.C  1465(bMl)(cMii). 

"See  12  CFR  566.1(g)(3)  (1997). 

"See  39  FR  41263  (November  26. 1974). 


"  We  note  that  the  agency  has  adjusted  this 
maturity  requirement  in  the  past.  .See  39  FR  17219 
(May  14, 1974). 

«» 12  CFR  566.1(c)  (1997). 

'•12  CFR  566.1(d)  (1997). 

"12  CFR  566.1(e)  (1997). 


of  1995,  no  persons  are  requiredlb 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  this  final  rule  is  displayed  at  12  CFR 
506.  iTb). 

The  recordkeeping  requirements 
contained  in  this  final  rule  are  found  at 
12  CFR  566.4  (1997).  The  information  is 
needed  by  the  OTS  in  order  to  ensure 
that  associations  comply  with  a 
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statutory  liquidity  requirement.  The 
liksly  recordkeepers  are  OTS-regulated 
savings  associations.  Records  are  to  be 
maintained  in  accordance  with  basic 
^  business  practices,  but  not  less  than  a 
period  of  three  years. 

IV.  ExecutJTe  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  purposes  of  Executive  Order 
12866. 

V.  Regulatory  Hexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601),  the  OTS  certifies  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
reduces  the  liquidity  requirement  &om 
five  percent  to  four  percent,  which 
should  increase  all  savings  associations' 
abilities  to  manage  their  assets. 
Additionally,  the  final  regulation  should 
ease  the  administrative  burden  of 
calculating  compliance  with  liquidity 
zsquirements  for  all  savings 
associations,  including  sinJall  savings 
associations. 

VL  Unfunded  Mandates  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required.  Section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 
As  discussed  in  the  preamble,  this  final 
rule  reduces  regulatory  burden.  The 
OTS  has  determined  that  the  final  rule 
will  not  result  in  expenditures  by  state, 
local,  or*tribal  governments  or  by  the 
private  sector  of  $100  million  or  more. 

Accordingly,  this  rulemaking  is  not 
subject  to  section  202  of  the  Unfunded 
Mandates  Act. 

Vn.  E£Eective  Date 

Section  302  of  the  CDRIA  requires 
that  regulations  that  impose  additional 
reporting,  disclosure,  or  other  new 
requirements  take  effect  on  the  first  day 
of  the  calendar  quarter  following 
publication  of  the  rule  unless,  among 
other  things,  the  agency  determines,  for 
good  cause,  that  the  regulations  should 
become  effective  before  that  date.  The 


OTS  believes  that  CDRIA  does  not  apply 
because  this  final  rule  imposes  no  new 
burden  on  thrifts.  Further,  the  OTS 
believes  that  an  immediate  effective 
date  is  appropriate  since  the  final  rule 
relieves  regulatory  burden  on  savings 
associations.  An  immediate  effective 
date  would  permit  savings  associations 
to  better  manage  their  assets  by  reducing 
the  liquidity  requirement  from  five  to 
four  percent  and  by  eliminating  the 
short-term  liquidity  requirement. 
Additionally,  the  final  rule  should  eese 
administrative  burden  of  computing 
compliance  with  liquidity  requirements. 
For  Uiese  reasons,  the  OTS  believes  that 
an  inunediate  effective  date  is 
appropriate  for  this  final  rule. 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  an  agency  to 
publish  a  substantive  rule  at  least  30 
days  before  its  efiiective  date.  Section 
553(d)  of  the  APA  permits  waiver  of  the 
30-day  delayed  effective  date 
requirement  for,  inter  alia,  good  cause 
or  where  a  rule  relieves  a  restriction. 
The  OTS  further  finds  that  the  30-day 
delayed  effective  date  requirement  may 
be  waived  because  this  final  rule 
relieves  regulatory  restrictions. 

List  of  Subfects  in  12  CFR  Part  566 

Liquidity,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

Accordingly,  the  Office  of  Thrift 
Supervision  hereby  amends  part  566, 
chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  566— UQUIOmr 

1.  The  authority  citation  for  part  566 
continues  to  read  as  follows: 

Audwrity:  12  U.S.C  1462. 1462a.  1463. 
1464. 1465, 1467a:  15  U.S.C  1691,  1691a. 

2.  Section  566.1  is  amended  by: 

a.  Revising  paragraph  (d); 

b.  Revising  paragraph  (g)(2): 

c.  Revising  paragraph  (g)(3) 
introductory  text; 

d.  Revising  paragraphs  (g)(4)(l)(A)  and 
(g)(4)(i)(B); 

e.  Revising  paragraphs  (g)(8),  (g)(9) 
and  (g)(lO): 

i.  In  paragraph  (g)(ll)(i),  removing 
"("Association  member")."  and  adding 
"("Association  member")  or"  in  its 
place; 

g.  In  paragraph  (g)(ll),  removing  the 
period  at  the  end  of  the  concluding  text 
and  adding  a  semicolon  in  its  place; 

h.  Adding  paragraphs  (g)(12j  and 
(g)(13);and 

i.  Removing  paraeraphih). 

The  additions  and  revisions  read  as 
follows: 

SS66.1    Deflnttions. 


(d)  Net  withdrawable  accounts.  The 
term  net  withdrawable  accounts  means 
withdrawable  accoimts  less  the  unpaid 
balance  of  loans  secured  by  such  . 
accounts.  In  computing  net 
withdrawable  accounts,  a  savings 
association  may,  at  its  option,  exclude 
withdrawable  accounts  maturing  in 
more  than  one  year.  Tax  and  loan 
accounts,  note  accounts,  accounts  to  the 
extent  that  security  has  been  given  upon 
them  pursuant  to  any  applicable 
regulations,  U.S.  Treasury  General 
Accounts,  and  U.S.  Time  Deposit 
Accounts  are  not  withdrawable 
accounts. 

•  •        •        •        • 

(2)  Except  as  the  Office  may  otherwise 
direct  in  a  specific  case,  obligations  of 
the  United  States; 

(3)  Obligations  issued  or  fully 
guaranteed  as  to  principal  and  interest, 
by: 

•  ••••. 

{4)*    •    • 
(i)*  *  • 

(A)  Negotiable  and  will  mature  in  one 
year  or  less; 

(B)  Not  negotiable  and  will  mature  in 
90  days  or  less;  or 

•  •        •        •        • 

(8)  Shares  or  certificates  in  any  open- 
end  management  investment  company 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Investment  Company  Act  of  1940,  while 
the  portfolio  of  such  company  is 
restricted  by  its  investment  policy, 
changeable  only  by  vote  of  the 
shareholders,  to  investments  described 
in  the  other  provisions  of  paragraphs 
(g)(1)  through  (g)(7),  (g)(9),  (g)(12),  and 
(g)(13)  of  this  section; 

(9)  Corporate  debt  obligations  and 
commercial  paper  denominated  in 
dollars.  Provided,  That: 

(i)  Such  corporate  debt  obligations: 

(A)  Continue  to  be  rated  in  one  of  the 
four  highest  categories  by  the  most 
recently  published  rating  of  such 
obligations  by  a  nationally  recognized 
investment  rating  service; 

(B)  Are  marketable  as  defined  by 
§541.7ofthischapter, 

(C)  Will  mature  in  three  years  or  less; 
and 

(D)  Are  not  convertible  to  common 
stock; 

(ii)  Such  commercial  paper: 

(A)  Continues  to  be  rated  in  one  of  the 
two  highest  categories  by  the  most 
recenUy  published  rating  of  such  paper 
by  two  nationally  recognized 
investment  rating  services,  or,  if 
unrated,  is  guaranteed  by  a  company 
having  outstanding  paper  that  is  so 
rated;  and 
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(B)  Will  mature  in  270  days  or  less; 
and 

(iii)  An  amount  not  in  excess  of  one 
percent  of  such  institution's  assets        * 
invested  in  eligible  corporate  debt 
obligations  or  commercial  paper  of  a 
single  issuer  shall  be  counted  as  a  liquid 
asset; 

(10)  Reserves  required  to  be 
maintained  pursuant  to  title  I  of  the 
Depository  Institution  Deregulation  and 
Monetary  Control  Act  of  1980  (94  Stat. 
132)  and  established  pursuant  to  12  CFR 
part  204,  whether  in  the  form  of: 

(i)  Vault  cash,  as  defined  in  12  CFR 
204.2,  provided  that  vault  cash  shall  be 
included  only  once  in  calculating  the 
aggregate  amount  of  liquid  assets; 

(ii)  Balances  maintained  directiy  with 
the  Federal  Reserve  Bank  in  the  district 
in  which  the  savings  association  is 
located;  or 

(iii)  A  pass  through  account  as 
defined  in  12  CFR  204.2; 
•        •        •         *        » 

(12)  Mortgage-related  securities  as 
described  in  12  U.S.C.  1465(b)(l)(C)(vi); 
and 

(13)  Mortgage  loans  on  the  security  of 
a  first  lien  on  residential  real  property 
as  described  in  12  U.S.C. 
1465(b)(l)(C)(vii). 

3.  Section  566.2  is  revised  to  read  as 
follows: 

{S66.2    Requirements. 

(a)  Safety  and  soundness  requirement. 
In  addition  to  meeting  the  minimum 
requirement  under  paragraph  (b)  of  this 
section,  each  saving  association  must 
maintain  sufficient  liquidity  to  ensiue 
its  safe  and  sound  operation. 

(b)  Minimum  statutory  liquidity 
requirement.  (1)  Except  as  otherwise 
provided  in  paragraph  (c)  of  this 
section,  each  savings  association  shall 
maintain  an  average  daily  balance  of 
liquid  assets  in  each  calendar  quarter  of 
not  less  than  4  percent  of: 

(i)  The  amount  of  its  liquidity  base  at 
the  end  of  the  preceding  calendar 
quarter;  or 

(ii)  The  average  daily  balance  of  its 
liquidity  base  during  the  preceding 
quarter. 

(2)  The  average  daily  balance  of  either 
liquid  assets  or  liquidity  base  in  a 
quarter  is  calculated  by  adding  the 
respective  balance  as  of  the  close  of 
each  business  day  in  a  quarter,  and  for 
any  non-business  day,  as  of  the  close  of 
the  nearest  preceding  business  day,  and 
dividing  the  total  by  the  number  of  days 
in  the  quarter. 

(c)  Reduction  and  suspension  of 
liquidity  requirements.  The  Office  may, 
to  the  extent  and  under  conditions  it 
may  prescribe,  permit  a  savings 
association  to  reduce  its  liquid  assets 


below  the  minimum  amoimt  required  by 
paragraph  (b)  of  this  section  to  meet 
withdrawals  or  pay  obligations.  The 
Office  may  suspend  part  or  all  of  the 
liquidity  requirements  of  paragraph  (b) 
of  this  section  whenever  it  determines 
that  conditions  of  national  emergency  or 
unusual  economic  stress  exist.  Any  such 
suspension,  unless  sooner  terminated  by 
its  terms  or  by  the  Office,  shall 
terminate  after  90  days,  but  the  Office 
may  again  suspend  part  or  all  of  such 
requirement  at  any  time. 

Dated:  November  13, 1997. 

By  the  Office  of  Thrift  Supervision. 
EUen  S.  Seidman, 
Director. 
[PR  Doc.  97-30431  Filed  11-21-97;  8:45  am) 

BHJJNO  CODE  S72fr-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  92-CE-46-ADi  Amendment  »- 
10214;  AD  97-24-07] 

RIN  2120-AA64 

Airworthiness  Directives; 
Aircraft  Limited  Jetstream 
and  3201  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Final  rule. 


3101 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Jetstream  Aircraft  Limited 
(JAL)  Jetstream  Models  3101  and  3201 
airplanes  that  have  kit  JK  2496  and 
modification  JM  7537  installed.  This 
action  requires  installing  magnetic 
latching  relays  on  the  ignition  system 
because  of  the  auto-ignition  system 
becoming  disabled  when  switching  fit)m 
ground  f>ower  to  the  airplane's  internal 
power.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAl)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of  the 
airplane's  internal  power  coimection  to 
the  auto-ignition  system,  which  could 
cause  loss  of  engine  power  and  possible 
loss  of  control  of  the  airplane. 
DATES:  Effective  December  31, 1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
31, 1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  fit>m 


Jetstream  Aircraft  Limited,  Prestwick 
Airport,  Ayrshire,  KA9  2RW,  ScoUand; 
telephone  (0292)  79888;  facsimile  (0292) 
79703.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  92-CE-46-AD, 
Room  1558,  601  E.  12th  Stieet,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTMER  INFORMATION  CONTACT:  Mr. 
S.  M.  Nagarajan.  Project  Officer,  Small 
Airplane  Directorate,  1201  Walnut,  suite 
900,  Kansas  City,  Missouri,  64106; 
telephone  (816)  426-6932,  facsimile 
(816) 426-2169. 

SUPPI.EMBITARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Pedenal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  JAL  Jetstream  Models 
3101  and  3201  airpUnes,  serial  numbers 
693  through  870,  that  have  kit  JK  2496 
and  modification  JM  7537  installed  and 
are  registered  in  the  United  States,  was 
published  in  the  Federal  Register  on 
April  14, 1997  (62  FR  18062).  The 
action  proposed  to  require  installing 
magnetically  latching  relays  with  wiring 
changes. 

Accomplishment  of  the  installation 
would  i^  in  accordance  with  Jetstream 
Service  Bulletin  No.  74-JM  7693A, 
Original  Issue  dated  May  17,  1990; 
Revision  No.  3  dated  January  28, 1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  126  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
9  workhours  per  airplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  The 
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manuCacturer  is  providing  the  parts  at 
DO  charge.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $68,040  or 
$540  per  airplane. 

Jetstream  has  informed  the  FAA  it  has 
received  approximately  78  orders  for  the 
parts  to  accomplish  this  action.  If  each 
set  of  parts  is  installed  on  an  affected 
airplane,  the  estimated  cost  to  the 
owners/operators  in  the  U.S.  will  be 
reduced  from  68,040  to  S25.920. 

Regnlatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 

authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoiitr-  49  tJ.S.C  106(g).  40113.  44701. 


S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-24-07  Jetstream  Aircraft  Limited: 

Amendmeni  39-10214;  Docket  No.  92- 
CE-'4ft-AD. 

Applicability:  Model  3101  and  3201 
airplanes,  serial  numbers  693  through  870, 
certificated  in  any  category,  that  have  kit  JK 
2496  and  modification  JM  7537  installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  lieen  modified,  altered,  or 
refwired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  l>y 
this  AD:  and.  if  the  unsafe  condition  has  qot 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  unless  already  accomplished. 

To  prevent  loas  of  the  airplane's  internal 
power  connection  to  the  auto-ignition 
system,  which  could  cause  loss  of  engine 
power  and  possible  loss  of  the  airplane, 
accomplish  the  following: 

(a)  Install  magnetically  latching  relays  with 
wiring  changes  (quantity  2)  in  accordance 
with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Jetstream  Service 
Bulletin  (SB)  No.  74-JM  7693A.  Original 
Issue  dated  May  17, 1990;  Revision  3,  dated 
January  28,  1993. 

(b)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tiiis  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  1201  Wahiut.  suite  900.  Kansas 
Qty.  Missouri,  64106.  Tlw  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Small  Airplane  Directorate. 

(d)  The  installation  required  by  this  AD 
shall  be  done  in  accordance  with  BAe 
JETSTREAM  Service  Bulletin  No.  74-JM 
7693 A,  ORIGINAL  ISSUE:  May  17.  1990; 
REVISION  NO.  3,  dated  January  28, 1993. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  of  this  document 
may  be  obtained  from  Jetstream  Aircraft 
Limitad,  Prestwick  Airport,  Ayrshire,  KA9 


2RW,  Scotland,  or  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  ^iorth  Capitol  Street, 
NW..  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  addresses 
the  United  Kingdom's  Civil  Airworthiness 
Authority  Mandatory  BAe  JETSTREAM 
Service  Bulletin  No.  74-JM  7693A, 
ORIGINAL  ISSUE:  May  17, 1990;  REVISION 
NO.  3,  dated  January  28, 1993. 

(e)  This  amendment  (3^10214)  becomes 
efiective  on  December  31. 1997. 

Issued  in  Kansas  City.  Missouri,  on 
November  14, 1997. 
Mary  EUen  A.  Schutt, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  97-30712  Filed  11-21-47;  8:45  am) 

atUJNQ  COOE  4*10-13-4) 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doatet  No.  97-CE-34-AO;  Amendment  39- 
10212;  AD  97-24-Oq 

R1N2120-AA64 

Airworthiness  Olrecthfss;  Aarospacs 
Technologies  of  Australia  Pty  Ltd. 
(Formerly  Government  Aircralt 
Factory)  Models  N22B,  N22S,  and 
N24A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Aerospace  Technologies  of 
Australia  Pty  Ltd.  (ASTA)  Models  N22B, 
N22S,  and  N24A  airplanes.  This  AD 
requires  repetitively  inspecting  the  aft 
wing  break  connectors  for  arcing 
damage,  deposits  between  contacts,  and 
looseness  of  contacts;  and  removing 
deposits  between  contacts,  tightening 
any  loose  contacts,  and  replacing  any  aft 
wing  break  coimectors  with  arcing 
damage.  This  AD  results  from  several 
reports  of  uncommanded  flap 
extensions  and  displays  of  incorrect 
stall  warning  indications  on  the  affected 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent 
contamination  in  the  aft  wing  break 
connectors,  which  could  result  in 
uncommanded  flap  extensions  and 
incorrect  stall  warning  indications  with 
consequent  loss  of  airplane  control. 
DATES:  Effective  January  6, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regtdations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  January  6, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Aerospace  Technologies  of  Australia  Pty 
Ltd.,  ASTA  DEFENCE,  Private  Bag  No. 
4,  Beach  Road  Lara  3212,  Victoria, 
Australia.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  97-CE-34-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missomi  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Stieet,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Atmur,  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(562)  627-5224;  facsimile  (562)  627- 
5210. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  ASTA  Models  N22B,  N22S, 
and  N24A  airplanes  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
August  18,  1997  (62  FR  43596).  The 
NPRM  proposed  to  require  repetitively 
inspecting  the  aft  wing  break  connectors 
for  arcing  damage,  deposits  between 
contacts,  and  looseness  of  contacts;  and 
removing  deposits  between  contacts, 
tightening  any  loose  contacts,  and 
replacing  any  aft  wing  break  connectors 
with  arcing  damage.  Accomplishment  of 
the  proposed  actions  would  be  in 
accordance  with  Nomad  Alert  Service 
Bulletin  ANMI>-57-13,  dated  October 
30, 1995. 

This  NPRM  resulted  from  several 
reports  of  uncommanded  flap 
extensions  and  displays  of  incorrect 
stall  warning  indications  on  the  affected 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 


will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Coatln^Mct 

The  FAA  estimates  that  15  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  initial  inspection,  and  that  the 
average  labor  rate  is  approximately  S60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  this  AD  on  U.S.  operators 
is  estimated  to  be  S900  or  $60  per 
airplane.  This  figure  does  not  take  into 
accoimt  the  cost  of  repetitive 
inspections  or  the  cost  to  replace  any 
damaged  aft  wing  break  connectors.  The 
FAA  has  no  way  of  determining  the 
number  of  repetitive  inspections  each 
operator  would  incur  over  the  life  of 
each  affected  airplane  or  the  number  of 
aft  wing  break  connectors  that  may  be 
found  damaged  during  the  inspections 
required  by  this  action. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  vrith  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  signfficant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C.  106(g).  40113. 44701. 

S  38.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

e7-24-0S    Aerospace  Technologiea  of 
AnatraUa  PTY  LTD:  Amendment  3»- 
10212;  Docket  No.  97-CE-34-AD. 

Applicability:  Models  N22B,  N22S.  and 
N24iA  airplanes  (all  serial  numtwrs), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  bwen  modified,  altered,  or 
repaired  so  that  the  {wrformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  contamination  in  the  aft  wing 
break  connectors,  which  could  result  in 
imcommanded  flap  extensions  and  incorrect 
stall  warning  indications  with  consequent 
loss  of  airplane  control,  accomplish  the 
following: 

(a)  Within  the  next  100  hours  time- in- 
service  (TIS)  after  the  effective  date  of  this 
AD  and  thereafter  at  intervals  not  to  exceed 
300  hours  TIS,  inspect  the  &h  wing  break 
connectors  for  arcing  damage,  de[>osit8 
between  contacts,  and  looseness  of  contacts. 
Accomplish  these  ins|>ections  in  accordance 
witii  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Nomad  Alert 
Service  Bulletin  ANMD-57-13.  dated 
October  30. 1995. 

(b)  If  any  deposits  between  contacts.  loose 
contacts,  or  aft  wing  break  connector  arcing 
damage  is  found,  prior  to  further  flight, 
accomplish  the  following,  as  applicable,  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Nomad  Alert 
Senrice  Bulletin  ANMD-57-13,  dated 
October  30, 1995: 

(1)  Remove  any  deposits  between  contacts; 

(2)  Tighten  any  loose  contacts;  and 

(3)  Replace  any  ait  wing  break  connectors 
with  arcing  damage. 

(c)  The  repetitive  inspections  specified  in 
this  AD  are  required  even  if  deposit  is 
removed  between  the  aft  wing  break 
connector  contacts:  any  aft  wing  break 
connector  contacts  are  lightened;  or  any  aft 
wing  break  connectors  are  replacsd. 


62516    Federal  Register  /  Vol.  62,  No.  226  /  Monday,  November  24,  1997  /  Rules  and  Regulations 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Los  Angeles 
ACO.  3960  Paiamount  Boulevard.  Lakewood. 
California  90712.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
liiinienance  Inspector,  who  may  add 
ooameats  and  then  send  it  to  the  Manager. 
Loa  Angeles  ACO. 

Note  X:  Information  concerning  dw 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(f)  The  inspections,  removal,  tightening, 
and  replacement  required  by  this  AD  shall  be 
done  in  accordance  with  Nomad  Alert 
Service  Bulletin  ANMD-S7-13,  dated 
October  30, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a]  and  1  CFR  part  51.  Copies  may  be 
obtained  bota  Aerospace  Technologies  of 
Auatralia  Pty  Ltd.,  AST  A  DEFENCE.  Private 
Bag  No.  4,  Beach  Road  Lara  3212.  Victoria. 
Australia.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel.  Room  155S.  601  E.  12th  Street, 
y»"«»«  City,  Missouri,  or  at  the  Office  of  the 
Faderal  Register,  800  North  Capitol  Street. 
NW..  suite  700,  Washington.  DC 

(g)  This  amendment  (39-10212)  becomes 
afiKtive  on  lanuary  8. 1998. 

btued  in  Kansas  City,  Missouri,  oo 
November  14.  1997. 

Mary  Elian  A.  Sckutt, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc.  97-30719  Filed  11-21-97;  8:45  amj 
COM  4aie-ia-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Oocksl  Na  97-ASW-2ZI 

Revision  of  Class  D  and  E  Airspaca: 
McKinney,  TX 

AGENCY:  Federal  Aviation 
AdministiatioD  (FAA),  DOT. 
ACDON:  Direct  final  rule;  request  for 

comments. 

SUMMARY:  This  amendment  modifies  the 
Class  D  and  Class  E  airspace  at 
McKimiey,  TX.  The  development  of  a 
planned  Global  Positioning  System 
(GPS)  Standard  Instrument  Appnuch 
Procedures  (SIAP's)  at  MciGnney 
Mimicipal  Airport,  McKinney,  TX,  has 
made  this  rule  necessary.  This  action  is 
intended  to  provide  adequate  additional 
controlled  airspace  for  aircraft  operating 


under  Instrument  Flight  Rules  (IFR)  in 
the  vicinity  of  McKinney  Municipal 
Airport,  McKinney,  TX. 
DATES:  Effective:  0901  UTC,  February 
26.  1998.  Comment  Date:  Comments 
must  be  received  on  or  before  January  8, 
1998. 

A00AES8ES:  Send  comments  on  the  rule 
in  triplicate  to  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Southwest 
Region.  Docket  No.  97-ASW-22,  Fort 
Worth,  TX  76193-0520. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Southwest  Region  Federal  Aviation 
Administration,  2601  Meacham 
Boulevard.  Room  663,  Fort  Worth,-TX, 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Airspace  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  Southwest  Region, 
Room  414.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ].  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration.  Fort 
Worth,  TX  76193-0520.  telephone  817- 
222-5593. 

SUPPLEMBITARY  MFORMATION:  This 
amendment  to  14  CFR  part  71  amends 
the  Class  D  and  Class  E  airspace  at 
McKinney  Municipal  Airport, 
McKinney,  TX.  The  development  of 
GPS  SIAPs  to  RWYs  13  and  17  at 
McKiimey  Municipal  Airport, 
McKinney,  TX,  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  provide  additional 
controlled  airspace  for  aircraft  operating 
under  Instrument  Flight  Rules  (IFR)  in 
the  vicinity  of  McKinney  Mimicipal 
AiiDort,  TX. 

Class  D  airspace  designations  are 
published  in  Paragraph  5000  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  D  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  order. 

Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  §  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  order. 

The  Direct  Final  Rule  Procsdure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  A 


substantial  number  of  previous 
opporttuiities  provided  to  the  public  to 
comment  on  substantially  identical 
actions  have  resulted  in  negligible 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Fedaral 
Regiater  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Regiatar,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ASW-22."  The  postcard 
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will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  level 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Further,  the  FAA  has  determined  that 
this  regulation  is  noncontroversial  and 
luilikely  to  result  in  adverse  or  negative 
comments  and  only  involves  an 
established  body  of  technical 
regulations  that  require  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  Therefore,  I 
certify  that  this  regulation  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  twder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  Since  this  rule  involves 
routine  matters  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
does  not  warrant  preparation  of  a 
Regulatory  Flexibility  Analysis  because 
the  anticipated  impact  is  so  minimal. 

List  of  Sub|ecti  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authorify  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120,  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amanded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 


Paragraph  5000:  Qass  I>airspace  areas 

•         •         •         ♦         • 

ASWTXD  McKinney.  TX    (Keriaed] 

McKinney,  McKinney  Municipal  Airport.  TX 
(Ut  33*10'50"N.,  long.  96*35'26"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2.900  feet  MSL 
within  a  4.2-mile  radius  of  the  McKinney 
Municipal  Airport.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continually  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5  Dallas-Foith  Worth.  TX 
(Revised] 

Dallas/Fort  Worth  International  Airport,  TX 

(Lat.  32''53'49"N.,  long.  97''02'33"W.) 
McKinney  Municipal,  TX 

(LaL  aS'lO'SO'TvI.,  long.  96''35'26"W.) 
Rockwall  Municipal  Airport,  TX 

(Lat.  32"55'50"N.,  long.  96"26'08"W.) 
Blue  Ridge  VORTAC 

(Ut.  33''17'00"N.,  long.  96*21'54"W.) 
Mesquite,  Phil  L  Hudson  Municipal  Airport, 
TX 
(Ut  32»44'49"N.,  long.  96''31'50"W.) 
Mesquite  REN 

(Ut.  32*48'33"N.,  long.  96'31'44"W.) 
Phil  L.  Hudson  11,5  L,ocalizer 

(Ut.  32»44'21"N.,  long.  96»31'50"W.) 
Uncaster  Airport,  TX 

(Ut.  32'34'45"N..  long.  96M3'09'W.) 
Uncaster  RBN 

(Ut  32*34'40"N.,  long.  96*43'19"W.) 
Dallas/Fort  Worth  VORTAC 

(Ut  32"'51'57"N.,  long.  97»01'41"W.) 
Fort  Worth  Spinks  Airport,  TX 

(Ut  32''33'55'?4.,  long.  97*18'30"W.) 
Cleburne  Municipal  Airport,  TX 

(Ut  32*21'17"N.,  long.  97»28'03"W.) 
Bourland  Field,  TX 

(Ut  32''34'47"N.,  long.  97»35'34"W.) 
Acton  VORTAC 

(Ut  32*26'05"N.,  long.  97'39'50"W.) 
Granbuiy  Municipal  Airport,  TX 

(Ut  32*26'40"N.,  long.  97»49'01"W.) 
Weatherford,  Parker  County  Airport,  TX 
(Ut  32''44'47"N.,  long.  97"'40'57"W.) 
Bridgeport  Municipal  Airport,  TX 

(Ut  33''10'29"N.,  long.  97»49'42"W.) 
Bridgeport  VORTAC 

(Ut.  33"14'16"N.,  long.  97«45'59"W.) 
Decatur  Municipal  Airport,  TX 

(Ut  33»15'17"N.,  long.  97''34'50"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  30-mile  radius 
of  Dallas/Fort  Worth  International  Airport 
and  within  a  6.6-niile  radius  of  McKinney 
Municipal  Airport  and  within  1.1  miles  each 
side  of  the  002°  bearing  from  the  McKinney 
Municipal  Airport  extending  from  the  6.6- 
mile  radius  to  9.2  miles  north  of  the  airport 
and  within  a  6.3-mile  radius  of  Rockwall 
Municipal  Airport  and  within  1.6  miles  of 
the  190°  radial  of  the  Blue  Ridge  VORTAC 
extending  from  the  6.3-mile  radius  to  10.8 


miles  north  of  the  airport  and  within  a  6.S- 
mile  radius  of  Phil  L  Hudson  Airport  and 
witliin  8  miles  east  and  4  miles  west  of  the 
001*  bearing  from  the  Mesquite  RBN 
extending  frrwn  the  6.5-mile  radius  to  19.7 
miles  north  of  the  airport  and  within  1.7 
miles  each  side  of  Phil  L.  Hudson  TLS 
Localizer  south  course  extending  from  the 
6.5-mile  radius  to  11.1  miles  south  of  the 
airport  and  within  a  6.5-mile  radius  of  the 
Lancaster  Airport  and  within  8  miles  west 
and  4  miles  east  of  the  129*  bearing  from  the 
Lancaster  RBN  extending  from  the  6.5-mile 
radius  to  16  miles  southeast  of  the  RBN  and    . 
within  8  miles  northeast  and  4  miles 
southwest  of  the  144*  radial  of  the  Dallas/ 
Fort  Worth  VORTAC  extending  from  the  30- 
mile  radius  of  Dallas/Fort  Worth 
International  Airport  to  35  miles  southeast  of 
the  VORTAC  and  within  6.5-mile  radius  <rf 
Fort  Worth  Spinks  Airport  and  within  8 
miles  east  and  4  miles  west  of  the  178° 
bearing  from  the  airport  extending  from  the 
6.5-mile  radius  to  21  miles  south  of  the 
airport  and  within  a  6.9-mile  radius  of 
Cleburne  Mimicipal  Airport  and  within  3.6 
miles  each  side  of  the  112*  radial  of  the 
Acton  VORTAC  extending  from  the  6.9-mile 
radius  of  the  Cleburne  Municipal  Airport  to 
12.2  miles  northwest  of  the  airport  and 
within  a  6.5-mile  radius  of  Bourland  Field 
and  within  a  6.3-mile  radius  of  Cranbury 
Municipal  Airport  and  within  a  6.3-mile 
radius  of  Parker  County  Airport  and  within 
8  miles  east  and  4  miles  west  of  the  357* 
radial  of  the  Acton  VORTAC  extending  from 
the  6.3-mile  radius  to  21.4  miles  south  of  the 
airport  and  within  a  6.3-mile  radius  of 
Bridgeport  Municipal  Airport  and  within  1.6 
miles  each  side  of  the  220*  and  040°  radials 
of  the  Bridgeport  VORTAC  extending  from 
the  6.3-mile  radius  to  10.6  miles  northeast  of 
the  airport  and  within  a  6.3-mile  radius  of 
Decatur  Municipwl  Airport  and  within  1.5 
miles  each  side  of  the  083°  radial  of  the 
Bridgeport  VORTAC  extending  from  the  6.3- 
mile  radius  to  9.2  miles  west  of  the  airport 
*         •         •         •         • 

Issued  in  Fort  Worth,  TX,  on  November  10, 
1997. 

Albert  L.  Visslli. 

Acting  Manager,  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  97-30776  FUed  11-21-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
(Airspace  Docket  No.  96-ASW-28] 

Revision  of  Class  E  Airspace;  New 
Mexico,  NM    ' 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  1.200 
feet  above  ground  level  (AGL)  within 
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Restricted  Area  R-5107B  and  the 
portion  of  Restricted  Area  R-5107A 
north  of  latitude  SZ'lS'OCrN.,  located  in 
southy  central  New  Mexico.  These  White 
Sands  Missile  Range  restricted  areas  are 
currently  Class  C  airspace  and  are 
excluded  from  the  Class  E  airspace 
extending  upward  from  1,200  feet  ACL 
within  the  boundary  of  the  state  of  New 
Mexico.  This  action  is  intended  to 
provide  adequate  controlled  airspace  for 
aircraft  operating  witiiin  the  confines  of 
Restricted  Area  R-5107B  and  that 
portion  of  Restricted  Area  R-5107A 
north  of  laUtude  32''18'DO"N..  White 
Sands  Missile  Range,  New  Mexico,  NM. 
EFFlcnVE  date:  0901  UTC,  February  26. 
1998. 

FOR  FUfmCR  MFO««fMT)ON  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPIXMENTARY  MTORMATION: 

History 

On  March  26, 1997,  a  proposal  to 
amend  pwrt  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  within  Restricted  Area 
R-5107B,  and  the  portion  of  Restricted 
Area  R-5107A  north  of  latitude 
32°18'00"N.,  New  Mexico,  NM,  was 
published  in  the  Fedeaal  Register  (62 
FR  14375).  The  ability  of  White  Sands 
to  provide  IFR  services  within  the 
confines  of  these  restricted  areas  made 
the  proposal  necessary.  The  proposal 
was  to  establish  adequate  controlled 
airs{>ace  for  aircraft  operating  within 
Restricted  Area  R-5107B.  and  the 
portion  of  Restricted  Area  R-5107A 
north  of  latitude  32''18'00"N.,  New 
Mexico,  NM. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Dat\im  83.  Class  E  airspace  designations 
for  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9E 
dated  September  10, 1997,  and  effective 
September  16, 1997,  which  is 
incorporated  by  referencenn  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequendy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  Class  E  airspace  to 


provide  controlled  airspace  for  aircraft 
operating  within  Restricted  Area  R- 
5107B  and  within  the  portion  of    ^ 
Restricted  Area  R-5107A  north  of 
latitude  32»18'00"N. 

The  FAA  has  determined  that  this 
regidation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  Regulatory  Evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certffied  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(^  40103.  40113. 
40120;  E.O.  10854:  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  efi^ective 
September  16, 1997,  is  amended  as 
follows: 

Ptaagraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ASW  NM  E5  New  Mexico.  NM  [Kavlsed] 

Albuquerque  VORTAC 
(Lat  35'02'38"N.,  long.  106'48'59"W.) 
That  airspace  extending  upward  from 
1 ,200  feet  above  the  surface  within  the 
boundary  of  the  State  of  New  Mexico, 
excluding  that  airspace  north  of  a  line 
beginning  on  the  Arizona/New  Mexico  state 
line  at  lat.  35"'31'00"N..  to  lat.  35*52'00"N., 
long.  108'47'02"W.;  to  lat.  35'4r30"N..  long. 
108''34'02"W.:  thence  along  long. 
108'34'Or'W.;  to  and  along  the  north 
boundary  of  V-62  to  and  clockwise  along  the 
arc  of  a  40-inile  radius  circle  centered  at  the 
Albuquerque  VORTAC  to  lat  35»37'35"N.. 


long.  106*24'50"W.:  to  lat  35*47'00"N..  long. 
106*15'02"W.;  to  lat  35Mr00"N.,  long. 
106'12'32"W.;  to  lat  36n)5'35"N..  long. 
106''09'52"W.;  to  lat  36»03'4O"N.,  long. 
105*52'22"W.;  to  lat  35*47'00"N..  long. 
105'54'42  "W.;  to  lat  35*47'00"N.,  long. 
105*S0'02"W.:  thence  along  long. 
10S*50'02"W.:  to  and  along  the  north 
boundary  of  V-19  to  long.  105*18'32"W.;  to 
lat.  Se'DCOCN.,  long.  105'0r02"W.;  thence 
along  lat.  36*00'00"N..  to  and  along  the  north 
boundary  of  V-190  to  the  New  Mexico/Texas 
state  line,  excluding  Restricted  Area  R-5101, 
excluding  that  airspace  lx>unded  by  a  line 
beginning  on  the  Arizona/New  Mexico  state 
line  at  lat  34*18'00"N. ,  thence  to  the  south 
boundary  of  V-264  at  long.  108'S4'02"W.: 
thence  along  the  south  boundary  of  V-264  to 
and  south  along  long.  107*00'02"W.;  to  and 
along  the  northwest  boundary  of  V-19  to  lat 
33*35'00"N.,  to  lat.  33*35'0trN..  long. 
107*20'02"W.,  to  the  northwest  boundary  of 
V-202  at  long.  107«25'02"W.;  thence  along 
the  northwest  boundary  of  V-202  to  lat 
32*59'00"N.,  to  lat  32*35'00"N..  long. 
108*3  7'or'W.,  to  the  Arizona/New  Mexico 
state  line  at  lat  32*25'00''N.,  thence  along  the 
state  line  to  the  point  of  beginning,  excluding 
that  airspace  south  of  V-66. 
•         •         •         •         • 

Issued  in  Fort  Worth,  TX,  on  November  14. 
1997. 

Albart  L.  ViMlU, 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

[FR  Doc  97-30774  Filed  11-21-97;  8:45  am] 
aaojNQ  CODE  4ai»-is-ti 


DEPARTMENT  OF  THE  TREASURY 

Internal  R«venu«  Sarvic* 

26  CFR  Parts  301  and  602 

[TD8739] 

RIN  1546-nAV09 

IRS  Adoption  Taxpayar  Idantification 
Numbers 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

StJMMARY:  This  dociunent  contains  final 
and  temporary  regulations  under  section 
6109  relating  to  taxpayer  identifying 
numbers.  The  final  regulations  include 
a  cross  reference  to  the  temporary 
regulations,  which  provide  rules  for 
obtaining  and  using  IRS  adoption 
taxpayer  identification  numbers.  The 
temporary  regulations  assist  individuals 
who  are  in  the  process  of  adopting 
children  and  wish  to  claim  certain  tax 
benefits  with  respect  to  those  children. 
The  text  of  these  temporary  regulations 
also  serves  as  the  text  of  the  proposed 
regulations  set  forth  in  the  notice  of 
proposed  rulemaking  on  this  subfect  in 
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the  Proposed  Rules  section  of  this  issue 

of  the  Federal  Register. 

DATES:  These  regulations  are  effective 

November  24,  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 

Michael  L.  Gompertz,  (202)  622-4910 

(not  a  toll-fi«e  nimfiber). 

SUPPLBiEHTARy  INFORMATION: 

Paperwork  Reduction  Act 

These  final  and  temporary  regulations 
are  being  issued  without  prior  notice 
and  public  procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  4:ontained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1564.  Responses 
to  this  collection  of  information  are 
required  to  obtain  a  taxpayer 
identification  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
refisrencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rides  section  of  this  issue  of  the  Federal 


An  i^ncy  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C6103. 

Backgreniid 

This  dociunent  contains  amendments 
to  the  Regidations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  identifying  numbers  imder 
section  6109.  Section  6109(a)(1) 
provides  that  any  person  required  to 
make  a  rettun.  statement,  or  other 
dociunent  must  include  in  the 
document  such  identifying  niunber  as 
may  be  prescribed  for  securing  proper 
identification  of  the  person.  Section 
6109(a)(2)  provides  that  any  person  with 
respect  to  whom  a  return,  statement,  or 
other  docimient  is  required  to  be  made 
by  another  person  or  whose  identifying 
number  must  be  shown  on  a  return  of 
another  parson,  must  furnish  to  the 
other  person  such  identifying  number  as 


may  be  prescribed  for  securing  the 
person's  proper  identification.  Section 
6109(d)  provides  that  an  individual 
must  use  a  social  security  niunber  as  the 
individual's  taxpayer  identification 
number  unless  the  Secretary  prescribes 
otherwise  by  regulations. 

CurrenUy,  there  are  three  types  of 
taxpayer  identification  numbers  (TINs) 
assigned  to  individuals:  (1)  a  social 
security  number  (SSN).  (2)  an  IRS 
individual  taxpayer  identification 
number  (ITIN)  assigned  to  an  alien 
individual  who  is  ineligible  to  obtain  an 
SSN,  and  (3)  an  employer  identification 
number  (EIN)  assigned  to  an  individual 
who  is  engaged  in  a  trade  or  business  as 
a  sole  proprietor.  An  SSN  is  assigned  by 
the  Social  Security  Administration.  An 
ITIN  or  an  EIN  is  assigned  by  the  IRS. 
Section  1615  of  the  Small  Business 
Job  Protection  Act  of  1996  (Public  Law 
104-188,  110  Stat  1755, 1853  (1996)) 
added  sections  21(e)(10)  and  151(e)  to 
deny  the  dependent  care  credit  and  the 
deduction  for  the  dependency 
exemption  if  the  TIN  (as  defined  by 
section  6109  and  the  regulations 
thereunder)  of  the  dependent  is  not 
included  on  the  return  claiming  the 
credit  or  deduction.  Sections  21(e)(10) 
and  151(e)  generally  are  efiiactive  for  tax 
returns  due  (without  regard  to 
extensions)  after  September  18, 1996. 

In  addition,  section  101  of  the 
Taxpayer  Relief  Act  of  1997  (Pub.  L. 
105-34,  111  Stat  788,  796  (1997))  added 
section  24  to  the  Code  to  provide  a  child 
tax  credit  for  each  qualifying  child, 
effective  for  taxable  years  begiiming 
after  December  31, 1997.  Pursuant  to 
section  24(e),  the  taxpayer  will  be 
denied  the  credit  if  the  qualifying 
child's  TIN  is  not  included  on  the  return 
claiming  the  credit 

In  most  cases,  taxpayers  can  meet  the 
TIN  requirements  of  sections  21,  24,  and 
151  by  including  a  child's  SSN  on  the 
return  claiming  the  credit  or  deduction. 
In  the  case  of  adoption,  however,  a  child 
may  not  have  an  SSN  or.  if  the  child 
does  have  an  SSN.  the  taxpayer 
adopting  the  child  (the  prospective 
adoptive  parent)  may  be  unable  to 
obtain  the  SSN  because  of 
confidentiality  laws.  See  H.R.  Rep.  No. 
542, 104th  Cong.,  2d  Sess.  20  (1996);  S. 
Rep.  No.  412, 103d  Cong.,  2d  Sess.  163 
(1994). 


Explanation  of  Provisions 

These  temporary  regulations 
authorize  the  IRS  to  assign  a  new  form 
of  taxpayer  identification  number,  the 
IRS  adoption  taxpayer  identification 
number  (ATIN),  to  a  child  who  is  in  the 
process  of  being  adopted  (a  prospective 
adoptive  child).  The  regulations  are 
effective  for  income  tax  returns  due 


(witiiout  regard  to  extension)  on  or  afier 
AotU  15, 1998. 

The  temporary  regulations  provide 
that  an  ATIN  is  a  temporary  taxpayer 
identification  number  that  expires  two 
years  after  the  date  of  issuance. 
HoMrever,  upon  application,  the  IRS  may 
grant  an  extension  of  the  ATTN.  A 
prospective  adoptive  parent  may  apply 
for  an  ATIN  for  a  child  if:  (1)  The 
prospective  adoptive  parent  is  eligible 
to  claim  a  personal  exemption  under 
section  151  with  respect  to  the  child;  (2) 
the  child  is  placed  with  the  prospective 
adoptive  parent  for  legal  adoption  by  an 
authorized  placement  agency  (as 
defined  in  §  l.l52-2(c));  (3)  the  Social 
Security  Administration  will  not  assign 
the  prospective  adoptive  parent  an  SSN 
for  the  child  (for  example,  because  the 
adoption  is  not  final);  and  (4)  the 
prospective  adoptive  parent  has  used  all 
reasonable  means  to  obtain  the  child's 
assigned  SSN.  if  any,  but  has  been 
unsuccessful  in  obtaining  this  number 
(for  example,  because  the  birth  parent 
who  obtained  the  number  is  not  legally 
required  to  disclose  the  number  to  the 
prospective  adoptive  parent). 

The  temporary  regulations  provide 
that  an  application  for  an  ATIN  must  be 
made  on  the  Form  W-7A,  Application 
for  Taxpayer  Identification  Number  for 
Pending  Adoptions,  or  such  other  form 
prescribed  by  the  IRS.  The  ATIN 
application  must  l>e  accompanied  by 
documentary  evidence  to  establish  that 
an  authorized  placement  agency  placed 
the  child  in  the  prospective  adoptive 
parent's  household  for  legal  adoption  by 
the  parent  Such  documentary  evidence 
may  include:  a  copy  of  a  placement 
agreement  entered  into  between  the 
prospective  adoptive  parent  and  an 
authorized  placement  agency;  an 
afBdavit  signed  by  the  adoption  attorney 
or  government  official  who  placed  the 
child  for  l^al  adoption  pursuant  to 
state  law;  a  document  authorizing  the 
release  of  a  newborn  child  from  a 
hospital  to  a  prospective  adoptive 
parent  for  adoption;  or  a  court 
document  ordering  or  approving  the 
placement  of  a  child  for  adoption. 

When  an  adoption  becomes  final,  the 
adoptive  parent  must  apply  for  an  SSN 
for  the  child.  Once  obtained,  the  SSN. 
rather  than  the  ATIN,  must  be  used  as 
the  child's  TIN  on  all  future  returns, 
statements,  or  other  documents  required 
by  the  Code. 

An  ATIN  may  be  used  by  the 
prospective  adoptive  parents  to  meet  the 
TIN  requirements  of  sections  21(eKlO), 
24(e),  and  151(e),  relating  to  the 
dependent  care  credit,  the  child  tax 
credit,  and  the  dependency  exemption, 
respectively.  Also,  as  may  be  prescribed 
by  forms,  instructions,  or  otherwise,  an 
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ATTN  may  be  used  to  meet  the  TIN 
requirements  under  sections  23(f)  and 
137(e),  relating  to  qualified  adoption 
expenses.  The  ATIN  may  not  be  used  to 
meet  the  TIN  requirement  of  section  32. 
See  section  32(1). 

The  ATIN  procedures  do  not  apply  to 
adoptions  involving  alien  children. 
Generally,  the  Social  Security 
Administration  will  assign  an  SSN  to  an 
alien  child  if  all  the  requirements  for 
amiigning  a  number  are  met.  When  the 
Social  Security  Administration  cannot 
assign  an  SSN.  the  child  generally  will 
be  eligible  for  an  ITIN. 

In  addition  to  adoptions  involving 
alien  children,  there  are  two  other  types 
of  adoptions  to  which  the  ATIN 
pnx»dures  may  not  apply.  If  the  child 
placed  for  adoption  is  a  foster  child  or 
is  otherwise  in  the  custody  of  a 
government  agency  or  court  (because, 
for  example,  the  birth  parents'  rights 
were  previously  terminated  for  abuse  or 
neglect),  the  government  agency  or  court 
will  generally  obtain  an  SSN  for  the 
child  and  can  make  the  SSN  available 
to  the  prospective  adoptive  j>arenL  Also, 
the  prospective  adoptive  parent  may  be 
able  to  obtain  the  child's  SSN  from  the 
birth  parents  (or  other  person)  in  the 
case  of  an  adoption  by  the  child's 
relatives  or  an  adoption  in  which  the 
adoptive  parent  and  birth  parent  share 
information  about  the  child  and 
themselves. 

Taxpayers  are  invited  to  comment  on 
two  issues  partially  addressed  by  the 
temporary  regulations.  First,  comments 
are  requested  regarding  what  types  of 
documents  are  available  to  establish  that 
a  child  has  been  placed  in  the 
prospective  adoptive  parent's  household 
for  legal  adoption.  Also,  comments  are 
requested  a^  to  whether  certain  types  of 
adoptions  (in  addition  to  foreign 
adoptions)  should  be  completely 
excluded  from  the  ATTN  process.  In 
particular,  comments  are  requested 
regarding  whether  a  prospective 
adoptive  parent  is  always  able  to  obtain 
a  prospective  adoptive  child's  SSN  if 
the  child  is  a  foster  child  or  is  otherwise 
in  the  custody  of  a  government  agency 
or  court. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  does  not  apply.  Only 
individuals  may  receive  ATTNs  under 
this  Treasury  decision,  and  an 
individual  is  not  a  small  entity  as 
defined  in  the  Regulatory  Flexibility 
Act.  See  5  U.S.C.  601(6). 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  conunent 
on  their  impact  on  small  business. 

Draltiiig  Infbrmatioii 

The  principal  author  of  these 
regulations  is  Michael  L.  Gompertz  of 
the  Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

ListofSobfects 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulationa 

Accordingly.  26  CFR  parts  301  and 
602  are  amended  as  follows: 

PART  901— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Astkortty:  26  U.S.C  7805  *  *  * 
Section  301.61(»-1T  also  issued  under  26 

U.S.C.  6109; 

Section  301.6109-3T  also  issued  under  26 

U.S.C.  6109:  •  •  • 

Par.  2.  Section  301.6109-1  is 
amended  by  adding  paragraph  (h)(2)(iii) 
to  read  as  follows: 


f301.61<»-1T    MentMytng  numtiers 


1 301 .6109-1    MenWylwo  numbers. 

(h)  *  •  • 

(2)  •  •  • 

(iii)  Paragraphs  (a)(l)(i),  (a)(l)(ii)(A), 
and  (a)(l)(ii)(B)  of  this  section  do  not 
apply  after  November  24, 1997.  For 
further  guidance  after  November  24, 
1997,  see  §  3G1.6109-lT(a)(l)(i). 
(a)(l)(ii)  introductory  text,  and 
(a)(l)(u)(A)  and  (B). 

Par.  3.  Section  301.6109-lT  is  added 
to  read  as  follows: 


(a)  In  genera/— (1)  Taxpayer 
identifying  numbers — (i)  Principal 
types.  There  are  four  principal  types  of 
taxpayer  identifying  numbers:  social 
security  numbers.  Internal  Revenue 
Service  (IRS)  individual  taxpayer 
identification  numbers,  employer 
identification  numbers,  and  IRS 
adoption  taxpayer  identification 
numbers.  SociiJ  security  numbers  take 
the  form  000-00-0000.  IRS  individual 
taxpayer  identification  numbers  and  IRS 
adoption  taxpayer  identification 
numbers  also  take  the  form  000-00- 
0000  but  include  a  specific  number  or 
specific  numbers  designated  by  the  IRS. 
Employer  identification  numbers  take 
the  form  00-0000000. 

(ii)  Uses.  Social  security  numbers.  IRS 
individual  taxpayer  identification 
numbers,  and  IRS  adoption  taxpayer 
identification  numbers  are  used  to 
identify  individual  persons.  For  the 
definition  of  social  security  number  and 
employer  identification  number,  see 
§§  301.7701-11  and  301.7701-12. 
respectively.  For  the  definition  of  IRS 
individual  taxpayer  identification 
number,  see  §  301.6109-l(dM3).  For  the 
definition  of  IRS  adoption  taxpayer 
identification  number,  see  §  301.6109- 
3T.  Except  as  otherwise  provided  in 
applicable  regulations  under  this  titie  or 
on  a  return,  statement,  or  other 
document,  and  related  instructions, 
taxpayer  identifying  niunbers  must  be 
usfKl  as  follows — 

(A)  Except  as  otherwise  provided  in 
§  301.6109-l(a)(l)(u)(D).  paragraph 
(a)(l)(ii)(B)  of  this  section,  and 

§  301.6109-3T.  an  individual  required 
to  furnish  a  taxpayer  identifying  number 
must  use  a  social  security  number. 

(B)  Except  as  otherwise  provided  in 
§  301.6109-l(a)(l)(u)(D)  and 

§  301.6109-3T.  an  individual  required 
to  furnish  a  taxpayer  identifying  number 
but  who  is  not  eligible  to  obtain  a  social 
security  number  must  use  an  IRS 
individual  taxpayer  identification 
number. 

(a)(l)(ii)(C)  through  (g)  (Reserved).  For 
further  guidance,  see  §  301.6109- 
l(a)(l)(ii)(C)  tiirough  (g). 

(h)  Effective  date.  Paragraphs  (a)(l)(i). 
(a)(l)(ii)  introductory  text.  (a)(l)(ii)(A). 
and  (a)(l)(ii)(B)  of  this  section  are 
applicable  after  November  24. 1997.  For 
further  guidance  prior  to  November  24, 
1997.  see  §  301.6109-l(a)(l)(l). 
(a)(l)(ii)(A)  and  (a)(l)(ii)(B). 

Par.  4.  Section  301.6109-3T  is  added 
to  i-ead  as  follows: 


1301.6109-37    IRS  adoption  taxpayer 
IdantMeation  numlMra  (lan^HMary). 

(a)  In  general— {1)  Definition.  An  IRS 
adoption  taxpayer  identification 
number  (ATW)  is  a  temporary  taxpayer 
identifying  number  assigned  by  the 
Internal  Revenue  Service  (IRS)  to  a  child 
(other  than  an  alien  individual  as 
defined  in  S301.6109-l(d)(3)(i))  who 
has  been  placed,  by  an  authorized 
placement  agency,  in  the  household  of 
a  prospective  adoptive  parent  for  legal 
adoption.  An  ATW  is  assigned  to  the 
child  upon  application  for  use  in 
connection  with  filing  requirements 
under  this  titie.  When  an  adoption 
becomes  final,  the  adoptive  parent  must 
apply  for  a  social  security  number  for 
the  child.  After  the  social  security 
number  is  assigned,  that  numbor.  rather 
than  the  ATIN.  must  be  used  as  the 
child's  taxpayer  identification  number 
on  all  returns,  statements,  or  other 
dociiments  required  under  this  titie. 

(2)  Expiration  and  extension.  An 
ATIN  automatically  expires  two  years 
after  the  number  is  assigned.  However, 
upon  request,  the  IRS  may  grant  an 
extension  if  the  IRS  determines  the 
extension  is  warranted. 

(b)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section — 

(1)  Authorized  placement  agency  has 
the  same  meaning  as  in  $  1.152-2(c)  of 
this  chapter. 

(2)  Prospective  adoptive  child  or  child 
refara  to  a  child  who  has  not  been 
adopted,  but  who  has  been  placed  in  the 
household  of  a  prospective  adoptive 
parent  for  legal  adoption  by  an 
authorized  placement  agency;  and 

(3)  Prospective  adoptive  parent  or 
parent  refers  to  an  individual  in  whose 
household  a  prospective  adoptive  child 
is  placed  by  an  authorized  placement 
agency  for  leoal  adoption. 

(c)  General  rule  for  obtaining  a 
number— {1)  Who  may  apply.  A 
prospective  adoptive  parent  may  apply 
for  an  ATIN  for  a  child  if— 

(i)  The  prospective  adoptive  parent  is 
eligible  to  claim  a  personal  exemption 
under  section  151  with  respect  to  the 
child: 

(ii)  An  authorized  placement  agency 
places  the  child  with  the  prospective 
adoptive  parent  for  legal  adoption; 

(iii)  The  Social  Security 
Administration  will  not  process  an 
application  for  an  SSN  by  the 
prospective  adoptive  parent  on  behalf  of 
the  child  (for  example,  because  the 
adoption  is  not  final);  and 

(iv)  The  prospective  adoptive  parent 
has  used  all  reasonable  means  to  obtain 
the  child's  assigned  social  security 
nimiber,  if  any,  but  has  been 
unsuccessful  in  obtaining  this  number 


(for  example,  because  the  birth  parent 
who  obtained  the  number  is  not  legally 
required  to  disclose  the  number  to  the 
prospective  adoptive  parent). 

(2)  Procedure  for  obtaining  an  A  TIN. 
If  the  requirements  of  paragraph  (c)(1)  of 
this  section  are  satisfied,  the  prospective 
adoptive  parent  may  apply  for  an  ATIN 
for  a  child  on  Form  W-7A.  Application 
for  Taxpayer  Identification  Number  for 
Pending  Adoptions  (or  such  other  form 
as  may  be  prescribed  by  the  IRS).  An 
application  for  an  ATIN  should  be  made 
far  enough  in  advance  of  the  first 
intended  use  of  the  ATIN  to  permit 
issuance  of  the  ATIN  in  time  for  such 
use.  An  application  for  an  ATTN  must 
include  the  information  required  by  the 
form  and  accompanying  instructions, 
including  the  name  and  address  of  each 
prospective  adoptive  parent  and  the 
child's  name  and  date  of  birth,  in 
addition,  the  application  must  include 
such  documentary  evidence  as  the  IRS 
may  prescribe  to  establish  that  a  child 
was  placed  in  the  prospective  adoptive 
parent's  household  by  an  authorized 
placement  agency  for  legal  adoption. 
Examples  of  acceptable  documentary 
evidence  establisliing  placement  for 
legal  adoption  by  an  authorized 
placement  agency  may  include —  », 

(i)  A  copy  of  a  placement  agreement 
entered  into  between  the  prospective 
adoptive  parenftad  an  authorized 
placement  agency; 

(ii)  An  affidavit  signed  by  the 
adoption  attorney  or  government  official 
who  placed  the  child  for  legal  adoption 
pursuant  to  state  law; 

(iii)  A  document  authorizing  the 
release  of  a  newborn  child  from  a 
hospital  to  a  prospective  adoptive 
parent  for  adoption;  and 

(iv)  A  court  dociiment  ordering  or 
approving  the  placement  of  a  child  for 
adoption. 

(d)  Effective  date.  The  provisions  of 
this  section  apply  to  income  tax  returns 
due  (without  regard  to  extension)  on  or 
after  April  15, 1998. 


CFR  part  or  section  wttere 
identified  and  descrtMd 


Current 
0MB  con- 
trol No. 


301.6109-3T 


1545-1S64 


Midual  P.  Dolan. 

Acting  Commissioner  of  Internal  Revmue. 

Approved:  October  24. 1997. 
Donald  C  Lnbick. 

Acting  Assistant  Secretory  of  the  Tnaatuy. 
(FR  Doc  97-30550  Filed  11-21-97;  8:45  am) 
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PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  5.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 
AnthoiitT:  26  U.S.C.  7805. 

Par.  6.  Section  602.101(c)  is  amended 
by  adding  an  entry  in  numerical  order 
to  the  table  to  read  as  follows: 

1602.101    OMBContoolnumbafa. 

•        •        •        •        •  . 

(c)  •  •  • 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRParl271 
[FRL-60a4-q 

Qaorgia:  Rnal  Authorization  of  Stata 
Hndous  Wasta  ManagMnant 
Program  Raviaiona 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Immediate  final  rule. 


SUMMARY:  Georgia  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Georgia's  revisions  consist 
of  the  provisions  contained  in  the  rules 
promulgated  between  July  1. 1994  and 
June  30. 1995,  RCRA  Ouster  V.  These 
requirements  are  listed  in  section  B  of 
this  dociunent  The  Environmental 
Protection  Agency  (EPA)  has  reviewed 
Georgia's  application  and  has  made  a 
decision,  subject  to  public  review  and 
comment,  that  Georgia's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Thus.  EPA 
intends  to  approve  Georgia's  hazardous 
waste  program  revisions.  Georgia's 
application  for  program  revisions  is 
available  for  public  review  and 
comment 

DATES:  Final  authorization  for  Georgia 
shall  be  effective  January  23. 1998 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Georgia's  program  revision  application 
must  be  received  by  the  close  of 
business  December  24. 1997. 
ADDRESSES:  Copies  of  Geoi^gia's  program 
revision  application  are  avsdlable  during 
regular  office  hours  of  9  a.m.  to  5  p.m.. 
Monday  through  Friday,  at  the 
following  addresses  for  inspection  and 
copying:  Georgia  Department  of  Natural 
Resources.  Environmental  Protection 
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Division,  Floyd  Towers  East,  Room 
1154,  205  Butler  Street.  SE,  Atlanta 
Georgia  30334;  U.S.  EPA  Region  IV. 
Library,  61  Forsyth  Street,  Atlanta. 
Georgia  30303;  (404)  562-8448. 
FOR  FURTHER  INFORMATION  CONTACT: 
Narindar  Kumar.  Chief,  RC31A  Programs 
Branch.  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
61  Forsyth  Street,  Atlanta,  Georgia 
30303;  (404)  562-8448. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act").  42  U.S.C.  6929(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substemtially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  imder  section  3006 


(g)  of  RCRA,  42  U.S.C.  6926  (g),  and 
later  apply  for  final  authorization  for 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260  through  266.  268,  270  and  279. 

A.  Georgia 

Georgia  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  August  21, 1984.  Georgia 
has  received  authorization  for  revisions 
to  its  program  through  RCRA  Cluster  IV 
on  May  6,  1996.  Today,  Georgia  is 

seeking  approval  of  its  program  

revisions  in  accordance  with  40  CFR 
271.21(b)(3). 

EPA  has  reviewed  Georgia's 
application  and  has  made  an  immediate 
final  decision  that  Georgia's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Georgia.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
December  24. 1997. 


Copies  of  Georgia's  application  for 
these  program  revisions  are  available  for 
inspection  and  copying  at  the  locations 
incUcated  in  the  Addresses  section  of 
this  document. 

Approval  of  Georgia's  program  revisions 
shall  become  effective  January  23.  1998. 
unless  an  adverse  comment  pertaining 
to  the  State's  revisions  discussed  in  this 
document  is  received  by  the  end  of  the 
comment  period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either  (1)  a  withdrawal 
of  the  immediate  final  decision  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  imder 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Georgia  is  today  seeking  authority  to 
administer  the  following  Federal 
requirements  promulgated  between  July 
1, 1994  and  June  30. 1995. 


B.  Decision 
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OwcWist 
135 ».. 

138 

126.1  

137 „., 

139 — 


Descriplion 


Amendments  to  Definition  of  SoM  Wastes 


140 


141 


142 


Amendment  to  SutJpart  C— flecydable  Materiais 
Used  in  a  Manner  Constituting  Disposal. 

Testing  and  Monitoring  Activities.  Land  Disposal 
Restrictions,  Correction. 

Land  Disposai  Restrictions  Phase  II— Universal 
Treatment  Standards,  and  Treatment  Standards 
for  Organic  Toxicfty  Ctiaracteristic  Wastes  and 
Hei&f  Listed  Wastes. 

Testing  &  Monitoring  Activities  - 


PR  date  and  page 


Carbamate  Production;  Correction 


Testing  &  Monitoring  Activities 


Universal  Waste  Rule,  Parts  A,  8,  C.  0,  &  E 


Solid  Waste,  Hazardous  Waste.  Oil  Discharge  and 
Superfund  Progranis:  Removal  of  Legally  Obso- 
lete Rules. 


59  FR  38545.  7/28/94 

58  FR  43499  8/24/94 

59  FR  47980,  9/19/94 


59  FR  48041,  9/19/94 

60  FR  244  1/3/95 
(correction) 

60  FR  3095  1/13/95 


60  FR  7848.  2/9/95. 
60  FR  19165.  4/17/ 

95. 
60  FR  25620.  5/1 2«5 
60  FR  17004,4/4/95 


60  FR  25492,  5/11/95 


60  FR  33912.  6/29/95 


State  rule 


12-8-62(10)&(20).    12-a«4(1)(J)    &    (L).    12-8^ 

65(a)(16)«i(21)  Rules  effective  12/28/95  391-3- 

11-07,  391-3-11 -.10 
12-8-64(1)(A),(B)&(l),  12-«-65(a)(16)&(21)  Rules 

effective  12/8/95,  391-3-1 1-.10.  391-3-1 1-.16 
12-8-62(10).   12-8-64((1)(A),(B)(D).(E)  4(1),   12- 

8-65(a)(16)&(21)  mle  eHective  12/28/95,  391- 

3-11-.16 
12-8-62(1 1)(13)(14),   1 2-8-64(1  )(A)(B)(D)  (F)&(l) 

l2-8-65(a)(16)(21)     mies    effective    12/28/95 

391_3_1 1-.07.  391-3-1 1-.10.  391-3-1 1-16 

12««2(10).  12-8-64(1  (A(B(D(E)(I).1 2-8- 

65(a)(16)(21)  Rules  effective  12/28/95  391-^ 

11 -.02 
l2-8-62(9)(10)(20),  12-8-64  (1)(D)(E)(J)(M).  12- 

8-65M(16)(21),  Rules  effective  12/28/95.  and 

12A30«6.  391-3-1 1-.07(1) 

12-8-62(10).  12-8-64  (1)(A)(B)(D))E))I).  12-8-65 
(a)(i6)(21),  Rule  effective  12/28/95  391-*-11- 
.07 

12-8-62  (13).  12-8-64  (1)(A)(B)(D)(E)(F)(I).  12- 
8-65  (a)(16)(21),  Rule  effective  12/28/95.  391- 
3-11-02.  391-3-1 1-.07.  391-3-11.08,  391-3- 
11-10,  391-3-11-.il,  391-3-1 1-.16,  391-3- 
11-.18 

12-«-62  (10)(11),  12-8-64  (1)  (A)(B)(C)(D)(E)(I) 
12-8-65  (a)  (3)(4)(16)(21),  12-8-66,  Rules  ef- 
fective 12/28/95,  391-3-11-07,  391-3-1 1-.10, 
391-3-11-.il 


Footnote:  Georgia  adopted  the  Universal  Waste  Rule  by  reference  at  391-3-11-18.  A  new  section  391-3-1 1-.  19  '^'^^'^^J^'*^^ 
aoement  of  Waste  Mercury-Containing  Lamps  was  added  to  the  rules  effective  December  30.  1996  Georgia  has  included  this  mle.  391-3-11- 
!l9,  in  the  authonzation  application  as  part  of  the  state  mJes.  but  these  rules  will  not  be  pan  of  the  authorized  program. 


I  conclude  that  (Georgia's  application 
for  these  program  revisions  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  (Georgia  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Georgia  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Georgia  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  imder 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013.  and  7003  of  RCRA. 

n.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fix>m  the 
requirements  of  section  6  of  Executive 
Order  12866. 

m.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  certain 
r^latory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA.  EPA  generally  must  prepare 
a  vrritten  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditiues  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  $100  million  or  more. 

Today's  ride  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  it  merely  makes  federally 
enforceable  existing  requirements  with 
which  regulated  entities  must  already 
comply  under  State  law.  Second,  the 
Act  also  generally  excludes  from  the 
definition  of  a  "Federal  mandate"  duties 
that  arise  from  participation  in  a 
voluntary  Federal  program.  The 
requirements  being  codified  today  are 
the  result  of  Florida's  voluntary 


participation  in  accordance  with  RCRA 
Subtitie  C. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  $100 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector  because  today's  action 
merely  codifies  an  existing  State 
program  that  EPA  previously 
authorized.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantiy  or  uniquely  affect  small 
governments,  including  tribal 
governments,  section  203  of  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  r^ulatoty  requirements  that 
might  significantiy  or  uniquely  affiect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  be  hazardous  waste 
generators,  transporters,  or  own  and/or 
operate  TSDFs,  this  codification 
incorporates  into  the  Code  of  Federal 
Regulations  Florida's  requirements 
which  have  already  been  authorized  by 
EPA  under  40  CFR  part  271  and,  thus, 
small  governments  are  not  subject  to 
any  additional  significant  or  unique 
requirements  by  virtue  of  this 
codification. 

IV.  Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
codification  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  are  hazardous  waste 
generators,  transporters,  or  which  own 
and/ or  operate  TSDFs  are  already 
subject  to  the  State  requirements 
authorized  by  EPA  under  40  CFR  part 
271.  EPA's  codification  does  not  impose 
any  additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
codification  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  EnJForcement 
Fairness  Act.  Puj^uant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  tiiat 
this  codification  will  not  have  a 
significant  economic  impact  On  a 
substantial  number  of  small  entities. 
This  codification  incorporates  "State's" 
requirements  which  have  been 
authorized  by  EPA  under  40  CFR  part 
271  into  the  Code  of  Fede{^ 


Regulations.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

V.  Submianon  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  C^neral  Accounting 
Office  prior  to  publication  of  the-rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

VI.  Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive. 
Order  12866. 

Vn.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq.,  Federal  agencies 
must  consider  Ihe  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Fart  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste  transportaUon; 
Hazardous  waste.  Incorporation  by 
reference,  Indian  lands, 
Intergovenunental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  November  4, 1997. 
John  R  Huikiiiaon,  Jr., 

Regional  A  dministrator. 

[FR  Doc  97-30818  Filed  11-21-97;  8:45  am) 
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ACTION:  Notice  of  interim  final  policy 
statement. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  two 
interim  final  policy  revisions  relating  to 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300.  which  was 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA)  (amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA)). 
CERCLA  requires  that  the  NCP  include 
a  list  of  national  priorities  among  the 
known  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States,  and  that  the  list  be  revised  at 
least  annually.  The  National  Priorities 
List  (NPL),  which  is  Appendix  B  of  40 
CFR  part  300,  constitutes  this  list. 

This  document  announces  an  interim 
final  revision  to  the  Agency's  policy  on 
placing  Federal  facility  sites  on  the  NPL. 
For  those  Federal  facility  sites  already 
on  the  NPL,  this  document  describes  an 
interim  final  policy  revision  for  deleting 
such  sites  from  the  NPL.  The  interim 
final  policy  revisions  apply  to  Federal 
facility  sites  that  are  RCRA-regulated 
facilities  engaged  in  treatment,  storage, 
or  disposal  of  hazardous  waste  ("TSDs" 
under  the  RCRA  program).  EPA  requests 
public  comments  on  these  interim  final 
policy  revisions. 

DATES:  Effective  date:  These  interim 
final  policy  revisions  aie  effective 
November  24,  1997. 

Comment  date:  The  EPA  will  accept 
comments  concerning  these  interim 
final  policy  revisions  on  or  before 
January  23,  1998. 

AOOftESSES:  By  Mail:  Mail  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters:  U.S.  EPA;  CERCLA 
Docket  Office;  (Mail  Code  5201G);  401 
M  Street,  SW;  Washington,  DC  20460; 
703/603-9232. 

By  Federal  Express:  Send  original  and 
three  copies  of  comments  (no  facsimiles 
or  tapes)  to  Docket  Coordinator, 
Headquarters:  U.S.  EPA;  CERCLA 
Docket  Office;  1235  Jefferson  Davis 
Highway;  Crystal  Gateway  #1.  First 
Floor,  Arlington.  VA  22202. 

By  £-Mai7:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
SUPERFUND.DOCKET©EPAMAIL. 
EPA.GOV.  E-mailed  comments  must  be 
followed  up  by  an  original  and  three 
copies  sent  by  mail  or  Federal  Express. 
FOA  FUfTTHER  MFOnHATION  CONTACT:  Seth 
Thomas  Low,  Federal  Facilities 
Restoration  and  Reuse  Office,  Office  of 


Solid  Waste  and  Emergency  Response 
(Mail  Code  5101),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460,  (202)  260-6692, 
or  the  Superfund  Hotline.  Phone  (800) 
424-9346  or  (703)  412-9810  in  the 
Washington.  EX],  metropolitan  area. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  Introduction 

n.  Existing  Policy  for  Listing  Federal  Facility 

Sites  on  the  NPL 
QL  Interim  Final  Revisions  to  Poiicy  for 

Listing  Federal  Facility  Sites  on  the  NPL 
IV.  Policy  for  Deleting  Sites  From  the  NPL 

Based  Upon  RCRA  Defenal 

I.  Introduction 

In  1980.  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601,  et  seq.  (CERCLA  or 
"the  Act"),  in  response  to  the  dangers  of 
imcontroUed  or  abandoned  hazardous 
waste  sites.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  Pub.  L.  No.  99-499,  100  Stat. 
1613  et  seq.  To  implement  CERCLA,  the 
Environmental  Protection  Agency  (EPA 
or  "the  Agency")  promulgated  the 
revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300,  on  July  16, 1982 
(47  FR  31180),  pursuant  to  CERCLA 
section  105  and  Executive  Order  12316 
(46  FR  42237,  August  20,  1981).  The 
NCP  sets  forth  guidelines  and 
procedures  for  responding  under 
CERCLA  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  EPA  has 
revised  the  NCP  on  several  occasions. 
The  most  recent  comprehensive  revision 
was  on  March  8,  1990  (55  FR  8666). 

Section  105(a)(8)(A)  of  CERCLA 
requires  that  the  NCP  include  "criteria 
for  determining  priorities  among 
releases  or  threatened  releases 
throughout  the  United  States  for  the 
purpose  of  taking  remedial  action  and, 
to  the  extent  practicable  taking  into 
account  the  potential  urgency  of  such 
action,  for  the  purpose  of  taking  removal 
action."  "Removal"  actions  are  defined 
broadly  and  include  a  wide  range  of 
actions  taken  to  study,  clean  up,  prevent 
or  otherwise  address  releases  and 
threatened  releases.  42  U.S.C.  9601(23). 
"Remedial  actionlsj"  are  those 
"consistent  with  permanent  remedy 
taken  instead  of  or  in  addition  to 
removal  actions  *  *  *."  42  U.S.C. 
9601(24). 

Pursuant  to  section  105(a)(8)(B)  of 
CERCLA,  EPA  has  promulgated  a  list  of 
national  priorities  among  the  known  or 
threatened  releases  of  hazardous 


substances,  pollutants,  or  contaminants 
throughout  Uie  United  States.  That  list, 
which  is  Appendix  B  of  40  CFR  part 
300,  is  the  National  Priorities  List  (NPL). 

CERCLA  section  105(a)(8)(B)  defines 
the  NPL  as  a  list  of  "releases"  and  as  a 
list  of  the  highest  priority  "facilities." 
CERCLA  section  105(a)(8)(B)  also 
requires  that  the  NPL  be  revised  at  least 
aimually.  A  site  may  undergo  remedial 
action  financed  by  the  Trust  Fund 
established  under  CERCLA  (commonly 
referred  to  as  the  "Superfund")  only 
after  it  is  placed  on  the  NPL,  as 
provided  in  the  NCP  at  40  CFR 
300.425(b)(1).  Although  Federal  facility 
sites  are  eligible  for  the  NPL  pursuant  to 
40  CFR  300.425(b)(3),  section  111(e)(3) 
of  CERCLA  limits  the  expenditure  of 
Superfund  monies  at  Federally-owned 
facilities.  Federal  facility  sites  also  are 
subject  to  the  requirements  of  CERCLA 
section  120,  added  by  SARA. 

Three  mechanisms  for  placing  sites  on 
the  NPL  for  possible  remedial  action  are 
included  in  the  NCP  at  40  CFR 
300.425(c).  Under  40  CFR  300.425(c)(1). 
a  site  may  be  included  on  the  NPL  if  it 
scores  sufficiently  high  on  the  Hazard 
Ranking  System  (HRS),  which  EPA 
promulgated  as  Appendix  A  of  40  CFR 
part  300.  On  December  14. 1990  (55  FR 
51532),  EPA  promulgated  revisions  to 
the  HRS  partly  in  response  to  CERCLA 
section  105(c),  added  by  SARA.  As  a 
matter  of  Agency  policy,  those  sites  that 
score  28.50  or  greater  on  the  HRS  are 
eligible  for  the  NPL. 

Under  a  second  mechanism  for 
adding  sites  to  the  NPL,  each  State  may 
designate  a  single  site  as  its  top  priority, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requu«s  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)). 

The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  of  the  U.S. 
Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release  poses 
a  significant  threat  to  public  health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 
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n.  Existing  Policy  for  Listing  Federal 
Facility  Sites  on  the  NPL 

On  March  13. 1989  (54  FR  10520),  the 
Agency  adopted  a  policy  for  listing 
Federal  facility  sites  that  are  eligible  for 
the  NPL.  even  if  they  are  also  subject  to 
the  corrective  action  authorities  of 
SubtiUe  C  of  RCRA. 

nL  Intnim  Final  Rerisioiis  to  Policy  for 
Listiiig  Federal  Facility  Sites  on  the 
NPL 

A.  Purpose  of  Today's  Document 

This  document  announces  an  interim 
final  revision  to  the  Agency's  policy  on 
placing  Federal  facility  sites  on  the  NPL. 
This  document  also  announces  an 
interim  final  policy  revision  for  deleting 
Federal  facility  sites  from  the  NPL.  See 
discussion  under  section  IV,  below. 
Under  current  EPA  policy,  the  Agency 
does  not  consider  whether  a  Federal 
facility  site  is  also  subject  to  RCRA 
cleanup  authorities  in  determining 
whether  to  place  the  site  on  the  NPL. 
Likewise,  EPA  does  not  cvurently 
consider  RCRA  cleanup  authorities 
when  deciding  whether  to  delete  a 
Federal  facility  site  from  the  NPL.  With 
today's  document,  EPA  is  revising  these 
polices  to  allow  consideration  of  RCRA 
cleanup  authorities  in  malring  listing 
and  deletion  decisions  for  Federal 
fiacility  sites.'  EPA  requests  public 
comments  on  these  interim  final  policy 
revisions. 


B.  RCRA/NPL  Deferral  PoUcy 

In  the  preamble  to  the  final  rule 
promulgating  the  initial  NPL  (48  FR 
40662,  September  8, 1983),  EPA 
announced  the  RCRA/NPL  deferral 
policy,'  which  provided  that  "where  a 
site  consists  of  regulated  units  of  a 
RCRA  facility  operating  pursuant  to  a 
permit  or  interim  status,  it  will  not  be 
included  on  the  NPL  but  will  instead  be 
addressed  under  the  authorities  of 
RCRA."  Since  that  time,  EPA  has 
amended  the  RCRA/NPL  deferral  policy 
on  a  number  of  occasions. 

On  June  10, 1986  (51  FR  21057).  EPA 
aimounced  several  components  of  a 
policy  for  placing  RCRA-regulated  sites 
on  the  NPL.  but  made  clear  that  the 
policy  applied  only  to  non-Federal  sites. 
The  policy  stated  that  the  listing  of  non- 


'  The  tenns  deferral  and  deletion  at  uaed  in  the 
context  of  the  NPL  refer  to  the  following:  Deferral 
refers  to  the  decision  not  to  list  a  site  on  the  NPL, 
or  not  retain  a  site  on  the  NPL,  to  allow  another 
authority  (RCRA  corrective  action  in  this  case)  to 
handle  the  remediation  of  the  site  in  lieu  of 
CERCLA.  Deletion  U  the  act  of  taking  a  site  off  the 
NPL,  which  may  occur  because  cleanup  at  a  site  is 
complete  or  because  another  authority  (such  as 
RCRA  corrective  action)  can  be  used  to  bring  about 
remediation  at  the  site  and  further  CERCLA  action 
is  not  needed. 


Federal  sites  with  releases  that  can  be 
addressed  under  RCRh  SubtiUe  C 
corrective  action  authorities  generally 
would  be  deferred.  However,  EPA 
would  continue  to  list  certain  RCRA 
facilities  at  which  Subtitie  C  corrective 
action  authorities  are  available  if  they 
had  an  HRS  score  of  28.50  or  greater  and 
fell  within  at  least  one  of  the  following 
categories:  (1)  facilities  owned  by 
persons  who  have  demonstrated  an 
inability  to  finance  a  cleanup  as 
evidenced  by  their  invocation  of  the 
bankruptcy  laws;  (2)  facilities  that  have 
lost  authorization  to  operate,  or  for 
which  there  are  additional  indications 
that  the  owner  or  operator  will  be 
unwilling  to  undertake  corrective 
action;  or  (3)  fecilities,  analyzed  on  a 
case-by-case  basis,  whose  ownera  oj 
operatora  have  a  clear  history  of 
unwillingness  to  undertake  corrective 
action.  EPA  noted  that  it  would 
consider  at  a  later  date  whether  this 
policy  for  deferring  non-Federal  RCRA 
regulated  sites  bom  the  NPL  shoiild 
apply  to  Federal  facilities. 

As  noted  in  section  II  above,  on 
March  13, 1989  the  Agency  adopted  a 
policy  for  listing  Federal  facility  sites 
that  are  eligible  for  the  NPL.  even  if  they 
are  also  subject  to  the  corrective  action 
authorities  of  RCRA  Subtitle  C. 

C.  Rationale  For  Revising  the  Policy  For 
Placing  Federal  Facilities  Sites  on  the 
NPL 

Recently  Congress  amended  CERCLA 
section  120(d)  to  expressly  grant  EPA 
the  discretion  to  consider  non-CERCLA 
cleanup  authorities  when  making  a 
listing  determination  for  Federal  fiacility 
sites.  Section  120(d).  as  amended  by 
section  330  of  the  Diefense 
Authorization  Act  of  FY  97,  now 
provides  that: 

It  shall  be  an  appropriate  fiactor  to  be  talcen 
into  consideration  for  the  purposes  of  section 
105(a)(8)(A)  that  the  head  of  the  department, 
agency,  or  instrumentality  that  owns  or 
operates  a  fiacility  has  arranged  with  the 
Administrator  or  appropriate  State 
authorities  to  respond  appropriately,  under 
authority  of  a  law  other  than  this  Act 
[CERCLA],  to  a  release  or  threatened  release 
of  a  hazardous  substance.  (CERCLA  section 
120(d)(2)(B)J 

EPA  believes  that  amended  section 
120(d)  provides  EPA  with  clear  legal 
authority  to  consider  cleanup  under 
RCRA  SubtiUe  C  corrective  action  when 
making  a  listing  decision  for  Federal 
facility  sites.  The  legislative  history  of 
this  provision  supports  EPA's  view.  The 
conference  committee  report  states  that 
the  revised  section  120(d)  gives  EPA 
."the  discretion  to  withhold  National 
Priorities  List  designation  of  a  Federal 
fecility  cleanup  action  if  the  site  is 


already  subject  to  an  approved  Federal 
or  State  cleanup  plan."  H.R  Conf.  Rep. 
No.  724, 104th  Cong.,  2d  Sess.  724 
(1996).  In  light  of  this  amendment  to 
CERCLA  and  the  ongoing  Agency  efforts 
for  administrative  reforms  to  CERCLA 
that  allow  greater  flexibility  to  address 
Superfimd  sites,  EPA  is  revising  its 
listing  policy  for  Federal  facility  sites. 
The  Agency  believes  that  this  revision 
may  free  CERCLA  oversight  resources 
for  use  in  situations  where  another 
authority  is  not  available. 

D.  Criteria  for  RCRA/NPL  Deferral  oj 
Federal  Facility  Sites 

In  today's  document,  EPA  sets  forth 
the  criteria  the  Agency  wiU  consider  in 
determining  when  a  Federal  facUity  site 
may  not  be  placed  on  the  NPL  because 
the  cleanup  is  being  conducted 
pursuant  to  RCRA  SubtiUe  C  corrective 
action  authorities  ("RCRA/NPL  deferral 
for  Federal  facility  sites").  A  site  should 
satisfy  aU  of  these  criteria  to  be  eligible 
for  deferral.  Where  there  is  imcertainty 
as  to  whether  the  criteria  have  been  met, 
deferral  generally  wiU  be  inappropriate. 
The  criteria  are  the  following: 

1.  The  CERCLA  site  is  currenUy  being 
addressed  by  RCRA  SubtiUe  C 
corrective  action  authorities  under  an 
existing  enforceable  order  or  permit 
containing  corrective  actionprovisions. 

2.  The  response  imder  RCRA  ia 
progressing  adequately. 

3.  The  state  and  community  support 
deferral  of  NPL  listing. 

E.  Discussion  of  Each  Criterion 

The  first  criterion  states  that  the  site 
is  being  addressed  by  RCRA  corrective 
action  authorities  under  an  existing 
order  or  permit.  The  criterion  specifies 
that  the  requirement  applies  to  sites  as 
defined  by  CERCLA,  and  that  the 
authority  addressing  the  site  is  RCRA 
SubtiUe  C  corrective  action. 

Under  the  first  criterion,  corrective 
action  orders  or  permits  issued  by  EPA 
or  an  authorized  state  program  that 
address  corrective  action  at  the  fecility 
must  generally  be  in  place  as  a 
condition  for  deferral.  ^  This  criterion 
serves  as  an  objective  indicator  that 
contamination  at  a  site  is  addressable 
under  RCRA  corrective  action 
authorities.  The  term  "addressable"  in 
this  context  means  that  a  CERCLA  site 
is  fully  remediable  by  a  permit  or  order 
with  a  schedule  of  compliance,  whether 
or  not  actual  cleanup  has  begun. 
Corrective  action  permits  or  orders 
should  require  the  cleanup  of  aU 
releases  at  the  CERCLA  site  [e.g.,  if 


'  It  should  be  noted  that  the  RCRA/NPL  deferral 
doe*  not  reUeve  a  Federal  facility  from  the  CERCLA 
section  120(d)  requirement  to  conduct  preliminary 
assessments. 
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contamination  stenuning  from  the 
CERCLA  "release"  extends  beyond  the 
boundaries  of  a  particular  RCRA  facility, 
such  releases  must  be  addressable  under 
RCRA  secUons  3004(v)  and  3008(h)  or 
other  enforcement  authority  under 
RCRA).  *  Corrective  action  orders  or 
permits  which  do  not  require  cleanup  of 
all  releases  at  the  CERCLA  site  should 
be  modified  to  address  such  releases; 
otherwise  the  CERCLA  site  would  not 
be  a  candidate  for  deferral. 

Under  the  second  criterion,  EPA 
evaluates  whether  response  under 
RCRA  is  progressing  adequately.  Under 
this  criterion,  noncompliance  with 
corrective  action  orders  or  permits 
generally  would  be  regarded  as  an 
indicator  that  response  under  RCRA  is 
not  progressing  adequately.  However, 
even  if  a  Federal  facility  site  [i.e..  the 
owner/operator)  is  in  compliance  with  a 
corrective  action  order  or  permit,  EPA 
may  determine  that  response  is  not 
progressing  adequately  based  upon 
other  factors.  For  example,  the  Agency 
may  consider  whether  there  has  been  a 
history  of  protracted  negotiations  due 
primarily  to  an  uncooperative  owner  or 
operator. 

Under  the  ddrd  criterion,  EPA 
evaluates  whether  the  affected  state  and 
community  where  the  Federal  facility 
site  is  located  support  deferral  of  the 
NPL  listing  of  such  site.  Under  this 


>Uiidar  CEBCLA.  iha  term  facility  it  memat  to  ba 
tynoDynKMU  with  "lita"  or  "ralaaM"  aad  U  not 
meant  to  Miggart  that  th«  luting  la  gKvaphically 
dafinad  (56  FR  5«00.  February  11. 1991).  The  liza 
or  extent  of  a  facility  listed  on  the  NPL  may  extend 
to  tboae  araaa  where  the  contamination  has  "come 
to  be  located."  (Sea  CERCLA  section  101(9)).  On  the 
otter  tetd.  a  "bdlity"  as  defined  under  RCRA  is 
"aD  ooetiguous  property  under  the  control  of  the 
owner  or  operator  seeking  a  Subtitle  C  permit"  (5S 
FR  8664.  February  16.  1993).  Thus,  a  RCRA  site 
ralalns  more  to  propartv  boundaries,  and  a  CERCLA 
rili/iMility/ielaaae  includes  contaminatioa 
tive  of  RCRA  fKslity  boundariea. 


criterion,  EPA  expects  the  state  and 
Federal  facility  which  are  interested  in 
NPL  deferral  to  take  appropriate  steps  to 
inform  the  affected  community  and 
other  affected  parties  [e.g.,  commimities 
downstream  from  the  site.  Natural 
Resource  Trustees,  etc.),  as  appropriate, 
of  such  interest  and  seek  community 
participation  on  such  issue.  EPA 
believes  that  community  participation 
will  be  facilitated  by  the  establishment 
of  Restoration  Advisory  Boards  or  Site 
Specific  Advisory  Boards  by  the  affected 
Federal  agencies  in  conjunction  with 
the  state.  The  state  and  Federal  facility 
which  are  interested  in  NPL  deferral 
should  also  document  all  of  their 
interactions  with  the  community  and 
inform  EPA  of  any  possible  opposition 
to  NPL  deferral  of  the  site. 

IV.  Policy  for  Deleting  Sites  From  tlw 
NPL  Baaed  Upon  RCRA  DefiBmd 

A.  RCRA  Deletion  Policy 

On  March  20. 1995  (60  FR  14641),  the 
Agency  announced  the  adoption  of  a 
policy  for  deleting  RCRA  facilities  frtjm 
the  NPL  before  a  cleanup  is  complete, 
if  the  site  is  being,  or  will  be,  adequately 
addressed  by  the  RCRA  corrective 
action  program,  provided  certain  criteria 
were  met.  The  Agency  based  its  action 
on  the  goals  of  freeing  CERCLA 
oversight  resources  for  sites  where 
another  authority  is  not  available  and 
avoiding  possible  duplication  of  effort. 
The  Agency  made  clear  that  such  policy 
does  not  pertain  to  Federal  facility  sites, 
even  if  such  facilities  are  also  subject  to 
the  corrective  action  authorities  of 
Subtitle  C  of  RCRA. 

B.  Revision  to  RCRA  Deletion  Policy 
This  document  announces  that  EPA  is 

revising  the  RCRA  deletion  policy  to 
also  be  applicable  to  Federal  facility 
sites.  As  noted  in  section  m.  C,  above 


CXRCLA  section  120(d)  was  amended  to 
expressly  authorize  EPA  to  consider 
other  cleanup  authorities  in  making 
Federal  facility  site  listing  decisions.  In 
light  of  EPA's  express  discretion  under  » 
section  120(d),  EPA  believes  that  it  is 
also  now  appropriate  to  apply  the 
Agency's  RCRA  deletion  policy  to 
Federal  facility  sites  on  the  NPL.  The 
first  criterion  under  the  RCRA  deletion 
policy  is  that  a  site  be  eligible  for  RCRA 
deferral  under  EPA's  current  RCRA/NPL 
deferral  policy.  Until  EPA  revised  the 
1989  Federal  facility  site  listing  policy 
no  Federal  facility  could  satisfy  the 
RCRA  deletion  policy  criteria. 

The  Agency  believes  that  revising  the 
RCRA  deletion  policy  to  be  applicable 
to  Federal  facility  sites  is  consistent 
with  CERCLA  section  120(d),  as 
amended,  and  the  ongoing  Agency 
efforts  for  administrative  reforms  to 
CERCLA  that  allow  greater  flexibility  to 
address  Superfund  sites.  The  Agency 
believes  that  this'  revision  may  free 
CERCLA  overaight  resources  for  use  in 
situations  whisre  another  authority  is 
not  available.  By  this  interim  final 
revision,  the  criteria  and  process  sfated 
in  the  March  20, 1995  RCRA  deletion 
policy  are  now  applicable  for  deleting 
Federal  facility  sites  from  the  NPL. 

-     (NotiGe:  This  document  does  not  represent 
final  agency  action,  but  is  intended  solely  as 
guidance.  It  does  not  create  any  legal 
obligations.  EPA  officials  may  decide  to 
follow  the  policies  discussed  in  this 
document,  or  to  act  at  variance  with  such 
policies,  based  on  an  analysis  of  specific  site 
ciiciunstances.  ] 

Dated:  November  13, 1997. 
TlBo&y  Fields.  Jr.. 

Acting  AMtistant  Adminittrator,  Office  c^ 
Solid  Watte  and  Emergency  Response. 
[FR  Doc.  97-30518  Filed  ll-21-«7:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Rural  UtIlltiM  Service 

7  CFR  Part  1794 
RIN0672-AB33 

Environmental  Policies  and 
Procedures 

AQENCY:  Rural  UtiliUes  Service.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  revises  its  existing 
environmental  regulations, 
Enviroimtental  Policies  and  Procediues, 
which  have  served  as  RUS' 
implementation  of  the  National 
Environmental  Policy  Act  (NEPA)  in 
compliance  with  the  Council  on 
Environmental  Quality  (CEQJ 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEPA. 
Based  on  new  Congressional  mandates, 
changes  in  the  electric  industry,  and  the 
agency's  experience  and  review  of  its 
existing  procedures,  RUS  has 
determined  that  several  changes  are 
necessary  for  its  environmental  review 
process  to  operate  in  a  smooth,  efficient, 
and  effective  manner. 
DATES:  Public  comments  must  be 
iBceived  by  RUS  or  bear  a  postmark  or 
equivalent,  no  later  than  January  23. 
1998. 


;  Written  comments  shoidd 
be  sent  to  Gary  }.  Morgan.  Director. 
Engineering  and  Environmental  Staff. 
Rural  Utilities  Service,  Stop  1571,  Room 
2242, 1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1571.  This 
proposed  rule  and  the  guidance 
bulletins  in  this  rule  will  be  avaikble  on 
the  Internet  vfa  the  RUS  home  page  at 
www.usda.gov/rus/. 
FOR  FURTHER  MFORMATXM  CONTACT:  Gary 
J.  Morgan,  Director  or  Lawrence  R. 
Wolfe,  Senior  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff;  Rural  Utilities 
Service,  Stop  1571,  1400  Independence 
Ave..  SW.,  Washington,  DC  20250-1571. 
Telephone  (202)  720-1784.  E-mail 


address  (gmorgan9rus.usda.gov)  or 
(lwolfeOrus.u8da.gov). 

SUPPI^MENTARY  INFORMATION: 
Classification 

This  proposed  rule  has  been 
.    determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  Executive 
Order  12866. 

Qvil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  proposed  rule  meets  the 
applicable  standards  provided  in  Sec.  3. 
of  the  Executive  Ordw. 

Regulatory  FlexibiUty  Act  Certification 

Punuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  RUS  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regufatory  Flexibility  Act  requires 
agencies  to  analyze  regufatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  The 
application  for  finanri^il  assistance 
under  thtf  RUS  electric  and 
telecommunications  programs  and  the 
application  for  loans  and  grants  under 
the  RUS  water  and  waste  program  are 
discretionary,  regulatory  requirements 
will,  therefore,  apply  only  to  those 
entities  which  choose  to  apply  for 
financial  assistance  or  funding 

Information  CoUection  and 
Kacordkaeping  RaquiremeBls 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended)  RUS  is 
requesting  comments  on  the  information 
collection  incorporated  in  this  proposed 
rule. 

Comments  on  this  information 
collection  must  he  received  by  January 
23, 1998. 

Comments  are  invited  in:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
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clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
of  other  forms  of  information 
technology. 

For  further  information  contact 
Lawrence  R.  Wolfe,  Senior 
Environmental  Protection  Specialist; 
Engineering  and  Environment  Staff; 
Rural  Utilities  Service,  Stop  1571, 1400 
Independence  Ave.,  SW,  Washington. 
DC  20250-1571.  Telephone:  (202)  720- 
1784.  E-mail:  (lwolfeOrus.usda.gov). 

Title:  7  CFR  Part  1794,  Environmental 
Policies  and  Procedures. 
Oha  Number:  0572-NEW. 
Type  of  Request:  New  coUectioiL 
Abstmct:  The  information  collection 
contained  in  this  rule  are  requirements 
prescribed  by  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C  4321- 
4346),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508)  and 
certain  related  Federal  enviroiunental 
faws,  sfatutes,  regufations,  and 
Executive  Orders. 

The  major  events  which  influenced 
the  promulgation  of  the  proposed 
revisions  to  this  rule  were  the  1994 
reorganization  of  the  U.S.  Department  of 
Agriculture,  which  transferrcKl  the  water 
and  waste  program  from  the  former 
Farmers  Home  Administration  to  RUS, 
reforms  within  the  electric  and 
telecommunications  programs,  and 
fundamental  changes  in  RUS' 
implemenfation  of  the  CEQ  regulations. 

The  proposed  rule  will  combine  all 
three  programs  (electric, 
telecommunications,  and  water  and 
waste)  under  a  single  environmental 
regufation  and  will  eliminate 
unnecessary  and  burdensome 
requirements  previously  imposed  on 
applicants  seeking  financial  assistance 
under  the  three  programs.  The 
streamlining  of  the  regulation  will  allow 
RUS  headquarters  and  field  staff  to  more 
expeditiously  evaluate  the 
environmental  implications  of 
implementing  RUS  programs  and  thus 
speed  up  the  delivery  of  these  programs 
to  qualified  applicants. 

RUS  applicants  would  provide 
enviroiunental  documentation,  as 
prescribed  by  the  rule,  to  assure  that 
policy  contained  in  NEPA  is  followed. 
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The  burden  will  vary  depending  on  the 
type,  size,  and  location  of  each  project, 
which  would  then  prescribe  the  type  of 
infonnation  collection  involved.  The 
collection  of  infonnation  is  only  that 
information  which  is  essential  for  RUS 
to  provide  environmental  safeguards 
and  to  comply  with  NEPA  as 
implemented  by  the  CEQ  regulations. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  coUection  of  information 
is  estimated  to  average  229  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 

600. 
Estimated  Number  of  Responses  per 

Respondents:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  415,000  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Dawn  Wol^gaixg. 
Program  Support  and  Regulatory 
Analysis,  Rural  Utilities  Service. 
Telephone:  (202)  720-0812. 

Send  comments  regarding  this 
infonnation  collection  requirement  to 
the  Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget.  ATTN:  Desk  Officer,  USDA. 
Room  10102,  New  Executive  Office 
Building.  Washington.  DC  20503,  and  to 
F.  Lament  Heppe,  Jr..  Director,  Program 
Support  and  Regulatory  Analysis,  Rural 
Utilities  Service.  Stop  1522.  1400 
Independence  Ave.,  SW..  Room  4034, 
Washington,  DC  20250-1522. 

Comments  are  best  assured  of  having 
full  effect  if  OMB  receives  them  within 
30  days  of  publication  in  the  Federal 
Register.  All  comments  will  become  a 
matter  of  public  record. 

Natkmal  PerfiDrmawx  ReTiew 


This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  to  eliminate  uimecessary 
regulations  and  improve  those  that 
remain  in  force. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this 

proposed  rule  will  not  significantly 
affect  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  Therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Program  Afbcted 

The  program  described  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  programs 
under  numbers  10.850,  Rural 
Electrification  Loans  and  Loan 


Guarantees,  10.851,  Rural  Telephone 
Loans  and  Loan  Guarantees,  10.760, 
Water  and  Waste  Disposal  System  for 
Rural  Communities,  10.764,  Resource 
Conservation  Development  Loans,  and 
10.765,  Watershed  Protection  and  Flood 
Prevention  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Docimients.  the 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

Intergovernmental  Review 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372 
that  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Unfunded  Mandate 

This  rule  contains  no  Federal 
mandates  (under  the  regiUatory 
provision  of  Title  II  of  the  Unfimded 
Mandate  Reform  Act)  for  State,  local, 
and  tribal  governments  of  the  private 
sector.  Thus  today's  rule  is  not  subject 
to  the  requirements  of  section  202  and 
205  of  the  Unfunded  Mandate  Reform 
Act 

Background 

On  March  13, 1984.  the  Rural 

Electrification  Administration       

(predecessor  of  RUS)  published  7  CFR 
part  1794,  Environmental  Policies  and 
Procedures,  as  a  final  rule  in  the  Federal 
Register  (49  FR  9544)  covering  the 
actions  of  the  electric  and 
telecommunications  programs.  Based  on 
new  Congressional  mandates,  changes 
in  the  electric  industry,  and  the  agency's 
experience  and  review  of  its  existing 
procedures,  RUS  has  determined  that 
several  changes  are  necessary  for  its 
environmental  review  process  to  operate 
in  a  smooth,  efficient,  and  effective 
maimer. 

The  existing  7  CFR  part  1794  was 
designed  to  process  proposals  from 
RUS'  electric  and  telecommunications 
programs  in  addition  to  the  agency's 
internal  administrative  actions.  The 
Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994  (Pub.  L. 
103-354, 108  Stat.  3178),  under  which 
RUS  became  the  successor  to  the  Rural 
Electrification  Administration, 
transferred  the  water  and  waste  program 
from  the  former  Fanners  Home 
Administration  (FmHA)  to  RUS.  Most 
changes  proposed  to  7  CFR  part  1 794 
are  the  result  of  the  addition  of  the 
water  and  waste  program  to  RUS.  The 
environmental  review  requirements  of 
the  water  and  waste  program  were 
previously  contained  in  7  CFR  part 
1940,  subpart  G.  While  the 
environmental  review  of  electric  and 


telecommunications  proposals  is 
entirely  managed  from  the  national 
office,  the  environmental  review  of  all 
but  major  or  highly  controversial  water 
and  waste  proposals  is  managed  by 
USDA  Rural  Development  staff  in  state, 
county,  or  district  offices.  To  avoid 
confusion,  some  sections  and 
subsections  are  further  subdivided  to 
differentiate  among  the  responsibilities 
of  the  three  program  areas.  Examples  of 
differences  in  program  responsibilities 
and  requirements  can  be  found  in 
§  1794.5,  Responsible  Officials  and 
§1794.13,  Public  Involvement 

Due  to  the  requirements  of  the 
existing  regulation,  RUS  has  sometimes 
gone  through  a  lengthy  environmental 
review  with  no  commensurate  benefit  to 
the  quality  of  the  human  environment 
Consequently,  significant  time  and 
resources  have  been  expended  by  RUS 
and  its  applicants  when  eariy 
indications  strongly  suggest  that  an 
easier  and  more  expedjtious  procedure 
would  be  more  prudent.  Experience  has 
shown  that  several  types  of  minor  RUS 
applicant  proposals  involve  negligible 
environmental  impact  In  a  niunber  of 
instances,  such  projects  have  been 
delayed  as  a  result  of  outdated 
procedures  without  any  benefit  to  the 
quality  of  the  human  environment 
To  foster  clarity,  readability,  and 
brevity,  this  proposed  rule  includes 
changes  to  the  format  of  the  current 
rule.  A  list  of  definitions  has  been 
added  to  subpart  A.  Existing  subparts  B 
and  C  have  been  combined.  The  order 
in  which  proposals  are  classified  in 
subpart  C  has  been  arranged  from  minor 
to  major  actions.  The  arrangement  of 
subparts  D  through  G  mirrors  the  order 
of  classification  in  subpart  C. 
Information  originally  included  in 
subpart )  on  Supplemental 
Environmental  Impact  Statements  (EIS) 
has  been  incorporated  into  proposed 
subpart  G. 

Appendix  A.  which  displays  a  flow 
chart  of  RUS'  EIS  process  would  be 
deleted.  RUS  believes  that  displaying  a 
flow  chart  of  its  EIS  process  as  part  of 
this  regulation  had  limited  value  and 
there  is  no  benefit  to  include  it  in  the 
proposed  revision. 

For  further  guidance  in  the 
preparation  of  public  notices  and 
environmental  dociunents,  RUS  is 
preparing  a  series  of  gmdance  bulletins. 
Thiee  program  specific  bulletins  that 
will  be  issued  concurrentiy  with  the 
final  rule  provide  guidance  in  preparing 
the  Environmental  Report  (ER)  for 
proposed  actions  classified  as 
categorical  exclusions  and  proposed 
actions  which  require  an  Environmental 
Assessment  (EA).  A  fourth  bulletin 
provides  applicants  with  guidance  in 
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the  preparation  of  public  notices  and 
public  involvement  activities.  Further 
information  on  these  bulletins  is 
provided  in  §1794.8. 

This  proposed  rule  contains  a  variety 
of  substantive  and  procedural  changes 
from  the  provisions  of  the  current  rule. 
Some  of  these  revisions  are  minor  or 
merely  intended  to  clarify  existing  RUS 
policy  and  procedure,  such  as  §  1794.4 
(Trivial  Violations)  which  was  deleted 
and  §  1794.7  which  defines  some  of  the 
terminology  specific  to  the  agency. 
Other  revisions  reflect  fundamental 
changes  in  RUS'  implementation  of  the 
CEQ  regulations  and  are  outlined  below. 
The  relationship  between  RUS  and  its 
electric  and  telecommunications 
applicants  has  changed  substantially 
since  RUS  issued  the  final  rule  in  March 
of  1984.  Changes  that  have  occurred  in 
the  last  4  years  have  been  particiilarly 
dramatic.  Historically.  RUS  provided 
substantially  all  of  its  applicants'  capital 
needs  and  established  a  lending 
relationship  reflecting  that  dominant 
lending  role.  However,  because  of 
limited  annual  loan  authorization 
levels,  RUS  no  longer  serves  such  a  role. 
Moreover,  in  a  1993  amendment  to 
section  306E  of  the  Rural  Electrification 
Act  of  1936.  as  amended  (7  U.S.C.  938e). 
Congress  required  RUS  to  abandon  its 
close  hands-on  control  of  its  applicants 
and  instead  follow  the  practices  of 
private  market  lenders.  RUS  has  done  so 
through  the  development  of  new  forms 
of  loan  agreements  and  security 
instruments  and  the  publication  of  7 
CFR  Part  1717,  subpart  M,  Operational 
Controls,  which  reduce  or  eliminate 
much  of  the  oversight  and  control 
historically  exercised  by  RUS. 

Reflecting  these  changes  and  reforms. 
RUS  proposes  to  revise  that  section  of 
the  regulations  identifying  actions 
requiring  environmental  review. 
Environmental  reviews  will  be  required 
in  connection  with  the  approval  of 
financial  assistance  for  applicants  and 
the  issuance  of  rules,  regulations,  and 
bulletins  by  RUS.  No  reviews  will  be 
required  in  connection  with  approvals 
provided  by  RUS  pursuant  to  its  loan 
contracts  and  security  instruments  with 
applicants  such  as  approvals  of  lien 
accommodations  or  the  use  of  general 
funds  by  applicants.  These  approvals 
are  ministerial  and  are  not  federal 
actions  subject  to  environmental 
reviews. 

The  existing  regulation  states  that  all 
RUS  prepared  environmental 
docimients  will  use  metric  units  with 
non-metric  equivalents  in  parentheses 
and  that  environmental  documents 
prepared  by  or  for  the  applicant  should 
follow  the  same  format.  RUS  proposes 
to  reverse  that  format  All  RUS  prepared 


environmental  documenta  will  use  non- 
metric  equivalents  with  one  of  the 
following  two  options:  metric  units  in 
parentheses  immediately  following  the 
non-metric  equivalents  or  a  metric 
convereion  table  as  an  appendix.  RUS 
environmental  guide  bulletins  will 
recommend  that  applicants  follow  the 
same  format. 

Within  subpart  C.  a  classification 
system  defines  the  level  of 
environmental  review  required  for 
egency  and  applicant  proposed  actions. 
Sections  1794.21  through  1794.25  are 
further  subdivided  when  appropriate  to 
differentiate  between  actions  being 
proposed  by  RUS  and  actions  proposed 
by  electric,  telecommunications,  and 
water  and  waste  program  applicanta. 
The  purpose  of  these  additional 
subsections  is  to  aid  program  applicanta 
in  determining  the  category  in  which 
their  proposed  action  is  classified. 

A  number  of  classification  changes 
are  being  proposed  within  subpart  C. 
These  proposed  reclassifications  involve 
minor  actions  proposed  by  applicanta 
which  rarely,  if  ever,  result  in 
significant  enviromnental  impact  or 
public  interest  These  changes  will 
streamline  environmental  review  of 
minor  actions,  and  will  allow  the 
agency  to  focus  ita  resources  on  larger 
projecta.  RUS  believes  that  the  proposed 
changes  will  provide  s'dequato 
safsguards  to  identify  any  unusual 
circtimstances  that  may  require 
additional  agency  scrutiny. 

Within  §§  1794.21(a)  and  1794.22(a), 
RUS  proposes  to  modify  the  thresholds 
for  acreage  (facility  sites),  and  capacity 
(generation  focilities).  Three  categories 
of  proposals  that  previously  required 
RUS  approval  of  applicant  actions 
would  be  deleted,  five  categories  of 
proposals  would  be  downgraded  to  no 
longer  require  an  Environmental  Report 
(ER),  and  six  new  categories  of 
proposals  would  be  added  to 
§  1794. 2  lia).  One  proposal  tiiat 
previously  required  an  Envirt>nmental 
Assessment  (EA)  and  two  new 
categories  of  proposals  would  be  added 
to  §  1794.22(a). 

In  addition  to  modifying  the 
thresholds  for  acreage  and  capacity. 
RUS  proposes  to  impose  different 
thresholds  for  construction  of  electric 
generating  capacity  at  new  sites  versus 
existing  sites  and  to  add  three  new 
categories  of  proposals  within  §  1794.23. 
Proposed  acreage  and  capacity 
threshold  changes  within  §  1794.24,  and 
a  proposed  capacity  threshold  change 
within  §  1794.25  reflect  changes  that 
would  be  made  in  §§  1794.21(a), 
1794.22(a),  and  1794.23.  No  change  is 
proposed  for  the  existing  thresholds  for 
transmission  line  length,  however,  the 


existing  thresholds  for  multiple 
substations  associated  with 
transmission  lines  would  be  eliminated 
Capacity  thresholds  would  also  be 
eliminated  for  hydroelectric  proposals 
in  §§1794.22  and  1794.23.  RUS 
proposed  instead  to.  in  most  cases, 
adopt  the  NEPA  docimient  prepared  by 
the  Federal  Energy  Regulatory 
Commission,  the  Federal  licensing 
agency  of  hydroelectric  projecta  in 
which  RUS  applicanta  participate. 

The  thresholds  for  proposed  actions 
in  the  Water  and  Waste  Program  as 
defined  in  7  CFR  part  1940,  subpart  G. 
were  reclassified  in  §§  1794.21(b)  and 
1794.22(b).  In  7  CFR  part  1940,  subpart 
G,  EAs  are  classified  into  two  categories, 
Class  I  and  II;  each  category  establishing 
a  level  of  doaunentation  commensurate 
with  the  extent  of  potential 
environmental  impacta.  Class  I  EAs 
were  classified  as  routine  minor  actions 
which  typically  do  not  justify  more 
extensive  docimientation  as  are 
necessary  for  Qass  n  EAs.  The  Qass  I 
EA  includes  a  checklist  to  dociunent 
enviromnental  impacta  similar  to  that  of 
a  categorical  exclusion. 

Based  on  historical  experience  and  a 
survey  of  the  thresholds  established  by 
other  agencies  who  administer  similar 
types  of  water  and  waste  programs.  RUS 
is  proposing  to  eliminate  the  two  tiered 
classification  for  EAs  and  adopt  the 
more  traditional  classification  scheme 
as  ouUined  in  the  CEQ  regulations. 
Because  RUS  co-funds  a  significant 
jxirtion  of  ita  projecta  with  other  Federal 
and  State  agencies,  a  more  traditional 
classification  and  documentation 
scheme  is  thought  to  be  more  conducive 
to  minimizing  duplicative 
environmental  review  efforts. 

All  current  thresholds  in  7  CFR  part 
1940.  subpart  G  were  re-evaluated  and 
would  be  reclassified  based  on  the 
following  parameters.  The  primary 
parameter  determining  thrMholds 
between  categorically  excluded  actions 
and  those  actions  which  require  the 
preparation  of  EAs  would  be  the  volume 
of  water  or  wastewater,  as  defined  in 
terms  of  equivalent  residential  dwelling 
unite.  The  proposed  regulation  would 
require  applicants  to  design 
categorically  excluded  proposals  to 
meet  current  needs  with  a  modest 
groivth  potential  and  to  serve 
predominantiy  residential  uses  either 
within  the  existing  service  area  of  a 
system  or  confined  to  within  a  one-mile 
extension  beyond  current  community 
boimdaries.  The  proposed  regulation 
would  require  that  proposed  actions  not 
meeting  the  above  conditions  warrant  a 
more  detailed  analysis  as  outlined  for 
EAs. 
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In  addition,  specialized  criteria  would 
be  established  for  not  classifying  a 
proposed  action  as  a  categorical 
exclusion.  These  criteria  are  consistent 
conceptiially  with  the  U.  S. 
Enviroiunental  Protection  Agency's 
environmental  review  requirements  in 
40  CFR  6.505  for  Title  II  of  the  Clean 
Water  Act.  Grants  for  Construction  of 
Treatment  Works. 

Reviewers  that  disagree  with  RUS' 
proposed  classifications  and  or 
thresholds  are  encouraged  to  cite 
specific  experiences  that  support  their 
position  on  this  proposed  action. 

RUS  proposes  to  modify  its 
procedures  in  subparts  D  through  C  of 
this  part.  In  §  1794.32,  public  notice 
requirements  are  established  for 
proposed  actions  that  impact  important 
land  resources  (floodplains,  wedands. 
and  important  farmland).  Notice  of 
availability  requirements  in  §  1794.42 
would  be  modified  for  all  three  program 
areas.  As  proposed,  the  EA  would  be  the 
subject  document  of  the  notice,  where 
previously,  the  applicant's  ER  was  the 
subject  document.  By  this  change  the 
notice  requirements  for  all  three 
programs  woidd  be  consistent  for  both 
EA  proposals  and  EA  with  scoping 
proposals.  This  change  will  encourage 
more  public  involvement  by  allowing 
public  review  of  EA  proposals  prior  to 
the  issuance  of  a  Finding  of  No 
Sinuficant  Impact  (FONSI). 

rOs  would  also  change  its  notice 
requirements  for  electric  program 
projects  requiring  scoping.  The  timing 
of  RUS'  Federal  Regi^er  notice  for 
public  scoping  meetings  in  §  1794.52 
would  be  reduced  from  30  days  to  14 
days  prior  to  the  meeting.  RUS  has 
determined  that  no  appreciable  benefit 
has  resulted  from  an  earlier  notice 
requirement.  The  existing  regulation 
allows  RUS  to  adopt  the  applicant's  ER 
as  its  EA  but  requires  RUS  to  prepare  its 
own  EA  from  the  applicant's 
Environmental  Impact  Assessment  (ElA) 
where  a  proposed  action  requires 
scoping.  RUS  proposes  to  change  this 
requirement  by  allowing  the  EIA  to 
serve  as  its  EA  provided  RUS  completes 
an  independent  evaluation  which 
certifies  the  accuracy  of  the  document 
(see  §  1794.53)  and  thus  be  consistent 
wiUi  40  CFR  §  1 506.5(a). 

RUS  would  modify  its  policy 
regarding  the  use  of  contractor  prepared 
ElS's.  Under  the  existing  regulation, 
RUS  was  required  to  use  agency  funds 
when  an  independent  contractor  was 
chosen  by  RUS  to  prepare  the  EIS.  In 
accordance  with  the  provisions  of  7  CFR 
part  1789,  "Use  of  Consultants  Funded 
by  Applicants"  and  Section  759A  of  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1996,  the  draft  and  final 


EIS  may  be  prepared  by  a  consultant 
selected  by  RUS  and  funded  by  the 
applicant.  A  new  requirement, 
publication  of  a  notice  of  availability  by 
RUS  and  the  applicant  for  a  Record  of 
Decision  would  be  established  in 
§  1794.63.  Information  on  Supplemental 
EIS's  would  be  included  in  subpart  G  of 
this  part. 

Any  environmental  docimient 
accepted  or  prepared  by  RUS  prior  to 
the  effective  date  of  these  regulations 
should  be  developed  in  accordance  with 
the  RUS'  environmental  requirements  in 
effect  at  the  time  the  document  was 
accepted  or  prepared  by  RUS. 

List  of  Sub|ects  in  7  CFR  Part  1794 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  forth  in  the  preamble, 
chapter  XVII  of  Utle  7  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  revising  part  1794  to  read 
as  follows: 

PART  1794— ENVIRONMENTAL 
POUCtES  AND  PROCEDURES 

Sut)part  A— General 

1794.1  Purpose.  • 

1794.2  AuthorityN 

1 794 . 3  Actions  requiring  en  vironinsntal 
review. 

1794.4  (Reserved). 

1794.5  Metric  uniU 

1794.6  Responsible  officials. 

1794.7  Definitions. 

1794.8  Guidance. 

1794.9  [Reserved] 

Subpart  B—tonpiementation  Of  tlte  National 
Environmental  PoNey  Act 

1794.10  Applicant  responsibilities. 

1794.11  Apply  NEPA  early  in  the  planning 
process. 

1 794. 1 2  Consideration  of  alternatives 

1794.13  Public  involvement. 

1794.14  Interagency  involvement  and 
coordination. 

1 794. 1 5  Limitations  on  actions  during  the 
NEPA  process. 

1794.16  Tiering. 

1794.17  Mitigation 
1794.18—1794.19    (Reserved) 

Subpart  C—CtaMmcation  of  Propotaia 

1794.20  Control. 

1794.21  Categorically  excluded  proposals 
without  an  ER. 

1794.22  Categorically  excluded  proposals 
requiring  an  ER. 

1794.23  Proposals  normally  requiring  an 
EA 

1794.24  Proposals  normally  requiring  an 
EA  with  scoping. 

1794.25  PropoMls  normally  requiring  an 
EIS. 

1794.26-1794.29    (Reserved) 


Sutipart  0— Procedure  for  Categortcal 
Exclusions 

1794.30  General. 

1794.31  Classification. 

1794.32  Environmental  report 

1794.33  Agency  action. 
1794.34-1794.39     [Reserved) 

Subpart  E— Procedure  for  Environmental 
Assessments 

1794.40  General. 

1794.41  Document  requirements. 

1 794.42  Notice  of  availability. 

1794.43  Agency  finding. 

1794.44  Timing  of  agency  action. 
1794.45-1794.49     [Reserved] 

Subpart  F— Procedure  for  Environmental 
Assessments  With  Scoping 

1794.50  Normal  sequence. 

1794.51  Prejjaration  for  scoping. 

1794.52  Scoping  meetings. 

1794.53  EnvironmenUl  impact  analysis. 

1794.54  Agency  determination. 
1794.55—1794.59     (Reserved) 

Subpsrt  O— Prooedurs  for  EnvironmentsI 
Impact  Stalsment 

1794.60  Normal  sequence. 

1794.61  Environmental  impact  statement 

1794.62  Supplemental  EIS. 

1794.63  Record  of  decision. 

1794.64  Timing  of  agency  action. 
1794.65 — 1794.69     [Reserved) 

Subpart  H— Adoption  of  Environmental 
Documents 

1794.70  General. 

1 794. 7 1  Adoption  of  an  EA 

1794.72  Adoption  of  an  EIS. 
1794.^3    Timing  of  agency  action. 
1794.74—1794.79     (Reserved) 

Aathority.  7  U.S.C.  6941  et  seq.;  42  U.S.C 
4321  et  seq.:  40  CFR  parts  1500-1508. 

Subpart  A— Oeneral 

f  1794.1    Purpose. 

(a)  This  part  contains  the  policies  and 
procedures  of  the  Rural  Utilities  Service 
(RUS)  for  implementing  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended  (42  U.S.C.  4321- 
4346);  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508)  and 
certain  related  Federal  environmental 
laws,  statutes,  regulations,  and 
Executive  Orders  (E.O.)  that  apply  to 
RUS'  programs  and  administrative 
actions. 

(b)  The  policies  and  procedures 
contained  in  this  part  are  intended  to 
help  RUS  officials  make  decisions  that 
are  based  on  an  understanding  of 
environmental  consequences,  and  take 
actions  that  protect,  restore,  and 
enhance  the  environment.  In  assessing 
the  potential  environmental  impacts  of 
its  actions,  RUS  will  consult  early  with 
appropriate  Federal,  State,  and  local 
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agencies  and  other  organizations  to 
provide  decision-makers  with 
information  on  the  issues  that  are  truly 
significant  to  the  action  in  question. 

f  1794.2    Authority. 

(a)  This  part  derives  its  authority  from 
and  is  intended  to  be  compliant  with 
NEPA,  CEQ  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA,  and  other  RUS  regulations. 

(b)  Where  practicable,  RUS  will  use 
NEPA  analysis  and  documents  and 
review  procedures  to  integrate  the 
requirements  of  related  environmental 
statutes,  regulations,  and  orders. 

(c)  This  part  integrates  the 
requirements  of  NEPA  with  other 
planning  and  environmental  review 
procedures  required  by  law,  or  by  RUS 
practice  including  but  not  limited  to: 

(1)  Endangered  Species  Act  of  1973 
(16  U.S.C  1531  et  seq.); 

(2)  The  National  Historic  Preservation 
Act  (16  U.S.C.  470  et  seq.); 

(3)  Farmland  Protection  Policy  Act  (7 
{J.S.C.  4201  et  seq.): 

(4)  E.0. 11593,  Protection  and. 
Enhancement  of  the  Cultural 
Environment  (3  CFR,  1971  Comp.,  p. 
154): 

(5)  E.G.  11514,  Protection  and 
Enhancement  of  Environmental  Quality 
(3  CFR,  1970  Comp.,  p.  104); 

(6)  E.O.  11988,  Floodplain 
Management  (3  CFR,  1977  Comp.,  p. 
117); 

(7)  E.0. 11990,  Protection  of  Wetlands 
(3  CFR,  1977  Comp.,  p.  121);  and 

(8)  E.O.  12898,  Federal  Actions  To 
Address  Enviromnental  Justice  in 
Minority  Populations  and  Low  Income 
Populations  (3  CFR,  1994  Comp..  p. 
859). 

(d)  Applicants  are  responsible  for 
ensuring  that  proposed  actions  are  in 
compliance  with  all  appropriate  RUS 
requirements,  enviroiunental  statutes, 
regulations,  and  E.O.8.  Bulletins 
identified  in  §  1794.8  contain  a  list  of 
certain  statutes,  regulations,  and  E.Os 
that  may  be  applicable  to  proposed 
actions  for  which  RUS  financial 
assistance  is  provided.  Environmental 
documents  submitted  by  the  applicant 
shall  be  prepared  under  the  supervision 
and  guidance  of  RUS  and  RUS  will 
evaluate  and  be  responsible  for  the 
accuracy  of  all  information  contained 
therein. 

f  1794.3    Actions  rMyiiring  environmental 


The  provisions  of  this  part  apply  to 
actions  by  RUS  including  the  approval 
of  financial  assistance  pursuant  to  the 
Electric,  Telecommunications,  and 
Water  and  Waste  Programs,  the  disposal 
of  property  held  by  RUS  pursuant  to 


such  programs,  and  the  issuance  of  new 
or  revised  rules,  regulations,  and 
bulletins. 

f  1794.4    [Reserved] 

11794.5    Metric  units. 

RUS  normally  will  prepare 
environmental  dociunents  using  non- 
metric  equivalents  with  one  of  the 
following  two  options;  metric  units  in 
parentheses  immediately  following  the 
non-metric  equivalents  or  a  metric 
conversion  table  as  an  appendix 
Environmental  docimients  prepared  by 
or  for  a  RUS  applicant  should  follow  the 
same  format. 

S  1794.6    Responsible  officials. 

The  Administrator  of  RUS  has  the 
responsibility  for  Agency  compliance 
with  all  environmental  laws, 
regulations,  and  E.O.s  that  apply  to  RUS 
programs  and  administrative  actions. 
Responsibility  for  ensuring 
environmental  compliance  for  actions 
taken  by  RUS  has  been  delegated  as 
follows: 

(a)  Electric  and  Telecommunications 
Programs.  The  appropriate  Assistant 
Administrator  is  responsible  for 
ensuring  compliance  with  this  part  for 
the  respective  programs. 

(b)  Water  and  Waste  Program.  The 
Assistant  Administrator  for  this  program 
is  responsible  for  ensuring  compliance 
with  this  part  at  the  national  level.  The 
State  Director  is  the  responsible  official 
for  ensuring  compliance  with  this  part 
for  actions  taken  at  the  State  Office 
level. 

}  1794.7    Definitions. 

The  following  definitions,  as  well  as 
the  definitions  contained  in  40  CFR  part 
1508  of  the  CEQ  regulations,  apply  to 
the  implementation  of  this  part: 

Applicant.  The  organization  applying 
for  financial  assistance  or  other 
approval  from  either  the  Electric  or 
Telecommunications  Programs  or  the 
organization  applying  for  a  loan  or  giant 
from  the  Water  and  Waste  Program. 

Construction  Work  Plan  (CWP).  The 
document  required  by  7  CFR  part  1710. 

Emergency  situation.  The  repairs 
made  to  return  the  damaged  facilities  of 
an  applicant's  system  back  to  service 
because  of  a  natiual  disaster  or  system 
failure  that  may  involve  an  inunediate 
or  imminent  tlu^at  to  public  health  or 
safety. 

Environmental  Impact  Analysis  (EIA). 
The  document  submitted  by  the 
applicant  for  proposed  actions  subject  to 
compliance  vtrith  §  1794.24  and  under 
special  circimistances  §  1794.25. 

Environmental  Report  (ER).  The 
environmental  document  and 
documentation  normally  submitted  by 


applicants  for  proposed  actions  subject 
to  compliance  with  §§  1794.22  and 
1794.23.  An  ER  for  the  Water  and  Waste 
Program  refers  to  the  environmental 
review  doctunentation  normally  » 
included  as  part  of  the  Preliminary 
Engineering  Report. 

Environmental  review.  Any  one  or  all 
of  the  levels  of  environmental  analysis 
described  under  subpart  C  of  this  part. 

Equivalent  Dwelling  Unit  (EDUj.Lev^ 
of  water  or  waste  service  provided  to  a 
typical  rural  residential  dwelling. 

Important  Land  Resources.  Defined 
pursuant  to  the  U.S.  Department  of 
Agriculture's  Departmental  Regulation 
9500-3,  Land  Use  Policy,  as  important 
fennland,  prime  forestiand,  prime 
rangeland,  wetiands,  and  floodplains. 
Copies  of  the  Departmental  Regulation 
are  available  from  USDA,  Rural  Utihties 
Service,  Washington,  DC  20250. 

Loan  Design.  Oocujnent  required  by  7 
.CFR  part  1737. 

Preliminary  Engineering  Report  (PER). 
Document  required  by  7  CFR  part  1780 
for  Water  and  Waste  Programs.  A  PER 
is  prepared  by  an  applicant's 
engineering  consultant  documenting  a 
proposed  action's  preliminary 
engineering  plan  and  design  and  the 
applicable  environmental  review 
activities  as  required  in  this  part  Upon 
approval  by  RUS,  the  PER,  or  a  portion 
thereof,  shall  serve  as  the  RUS 
environmental  document 

Supervisory  control  and  data 
acquisition  system  (SCAD A).  Electronic 
monitoring  and  control  equipment 
installed  at  electric  substations  and 
switching  stations. 

Third-party  consultant.  A  party 
selected  by  RUS  to  prepare  the  EIS  for 
proposed  actions  listed  in  §  1794.25 
where  the  applicant  initiating  the 
proposal  agrees  to  fund  preparation  of 
the  document  in  accordance  with  the 
provisions  of  7  CFR  Part  1789,  "Use  of 
ConsiUtants  Funded  by  Borrowers"  and 
Section  759A  of  the  Federal  Agricidtura 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  2204b(b)). 

S  1794.8    Quidancs. 

(a)  Electric  and  Telecommunications 
Programs.  For  further  guidance  in  the 
preparation  of  public  notices  and 
environmental  documents,  RUS  has 
prepared  a  series  of  program  specific 
guidance  bulletins.  RUS  Bulletin 
1794A-600  provides  guidance  in 
preparing  the  ER  for  proposed  actions 
classified  as  categorical  exclusions  (CEs) 
(§  1794.22(a));  RUS  Bulletin  1794A-601 
provides  guidance  in  preparing  the  ER 
for  proposed  actions  which  require  EAs 
(§  1794.23(b));  and  RUS  Bulletin  1794A- 
602  provides  guidance  in  the 
preparation  of  public  notices.  Copies  of 
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these  bulletins  are  available  upon 
request  by  contacting  Rural  Utilities 
Service.  PublicaUons  Office.  PSRA.  Slop 
1S22;  1400  Independence  Avenue,  SW; 
WtadltalKton.  D.C.  20250-1522. 

(b)  Water  and  Waste  Program.  RUS 
Biilletin  1780-26  provides  guidance  in 
preparing  the  PER  for  proposed  actions 
classified  as  CEs  (§  1794.22(b))  and  EAs 
(§  1794.23(c)).  A  copy  of  this  bulletin  is 
available  upon  request  by  contacting  the 
appropriate  State  Director.  State 
Directors  may  provide  supplemental 
guidance  to  meet  State  and  local  laws 
and  regulations  and  to  provide  for 
orderly  application  procedures  and 
efficient  service  to  applicants.  State 
Directors  shall  obtain  the 
Administrator's  approval  for  all 
supplements  to  RUS  Bulletin  1780-26. 

f  1794.9    [Raaarvad] 

Subpart  B — Imptementation  of  tt>e 
National  Environmantai  Policy  Act 

{1794.10    Applicant  responsllHiilies. 

As  described  in  subpart  C  of  this  part, 
applicants  shall,  under  RUS'  direct 
guidance  and  supervision,  prepare  the 
applicable  documentation  concurrent 
with  a  proposed  action's  engineering, 
planning,  and  design  activities. 
Documentation  shall  not  be  considered 
complete  until  all  public  review 
periods,  as  applicable,  have  expired  and 
RUS'  concurrence,  as  defined  by  the 
appropriate  decision  document  and 
associated  public  notice,  has  been 
issued.  This  section  does  not  in  any  way 
relieve  RUS  or  the  applicant  of  the 
responsibilities  for  the  scope, 
objectivity,  and  content  of  the  entire 
environmental  doomient  or  compliance 
with  any  policy,  regulation,  EO.  or 
statute. 

f  1794.11    Apply  NEPA  early  in  Iha 
plwminQ  pcocaaa. 

The  environmental  review  process 
requires  early  coordination  with  and 
involvement  of  RUS.  Applicants  should 
consult  with  RUS  at  the  earliest  stages 
of  planning  for  any  proposal  that  may 
require  an  RUS  action.  For  proposed 
actions  that  normally  require  an  EIS. 
applicants  shall  consult  with  RUS  prior 
to  obtaining  the  services  of  an 
environmental  consultant 

{1794.12    Conalderatloo  of  attefnattvea. 

In  determining  what  are  reasonable 
alternatives,  RUS  considers  a  number  of 
factors.  These  factors  may  include,  but 
are  not  limited  to,  the  proposed  action's 
size  and  scope,  state  of  the  technology, 
economic  considerations,  legal  and 
socioeconomic  concerns,  availability  of 
resources,  and  the  timeframe  in  which 
the  identified  need  must  be  fulfilled. 


{1794.13    Publiclnvolvamant 

(a)  General.  In  carrying  out  its 
responsibilities  under  NEPA,  RUS  shall 
make  diligent  efforts  to  involve  the 
public  in  the  environmental  review 
process  through  public  notices  and 
public  hearings  and  meetings.  Specific 
guidance  is  found  in  RUS  bulletins.  See 
§  1794.8. 

(1)  All  public  notices  required  by  this 
part  shall  describe  the  nature,  location, 
and  extent  of  the  proposed  action  and 
indicate  the  availability  and  location  of 
additional  information.  They  shall  be 
published  in  newspapers)  of  general 
circulation  within  the  proposed  action's 
area  of  environmental  impact  and  the 
coimty(s)  in  which  the  proposed  action 
will  take  place  or  such  other  places  as 
RUS  determines. 

(2)  The  number  of  editions  in  which 
the  notices  should  be  published  will  be 
established  on  a  project-by-project  basis. 
Alternative  forms  of  notice  may  also  be 
necessary  to  ensure  that  residents 
located  in  the  area  affected  by  the 
proposed  action  are  notified.  The 
applicant  should  consult  with  RUS 
prior  to  the  issuance  of  notices. 

(3)  A  copy  of  all  comments  received 
by  the  applicant  concerning 
environmental  aspects  of  the  proposed 
action  shall  be  provided  to  RUS  in  a 
timely  manner.  RUS  and  applicants 
shall  assess  and  consider  public 
comments  both  individually  and 
collectively.  Responses  to  public 
comments  will  be  appended  to  the 
applicable  environmental  document. 

(a)  RUS  and  applicants  shall  make 
available  to  the  public  all  environmental 
documents,  comments  received,  errata 
sheets  and  amendments  thereto,  public 
notices,  interagency  correspondence, 
and  any  applicable  reference  material. 
These  materials  shall  be  placed  in 
locations  convenient  for  the  public  as 
determined  by  RUS  and  the  applicants. 

(5)  Public  hearings  or  meetings  shall 
be  held  at  reasonable  times  and 
locations  concerning  environmental 
aspects  of  a  proposed  action  in  all  cases 
where,  in  RUS'  opinion,  the  need  for 
hearings  or  meetings  is  indicated  in 
order  to  develop  adequate  information 
on  the  environmental  implications  of 
the  proposed  action.  Public  hearings  or 
meetings  will  be  coordinated  to  the 
extent  practicable  with  other  meetings 
which  may  be  required  by  RUS. 
Applicants  shall,  as  necessary, 
participate  in  all  public  hearings  or 
meeting. 

(6)  Scoping  procedures,  in  accordance 
with  40  CFR  1501.7,  are  required  for 
proposed  actions  normally  requiring  an 
EA  with  scoping  (§  1794.24)  or  an  EIS 

(§  1794.25).  RUS  may  require  scoping 
procedures  to  be  followed  for  other 


proposed  actions  where  appropriate  to 
achieve  the  purposes  of  NEPA. 

(b)  Electric  and  Telecommunication 
Programs.  RUS  shall  have  public  notices 
published  in  the  Federal  Register  and 
the  applicant  shall  concurrently  have  a 
similar  notice  published  in  a 
newspaper(s)  as  described  in  this 
section.  Applicants  shall  obtain  proof  of 
publication  from  the  newspaper(s)  for 
inclusion  into  the  applicable 
environmental  document. 

(c)  Water  and  Waste  Programs.  The 
applicant  shall  have  public  notices 
described  in  this  section  published  in  a 
newspapers).  Applicants  shall  obtain 
proof  of  publication  from  the 
newspapers)  for  inclusion  into  the 
applicable  environmental  document 
Only  where  the  proposed  actions 
requires  an  EIS  shall  RUS,  in  addition 
to  applicant  published  notices,  publish 
notice  in  the  Federal  Register. 

{1794.14    Interagency  Involvement  and 
coordination. 

In  an  attempt  to  reduce  or  eliminate 
duplication  of  effort  with  State  or  local 
procedures.  RUS  will,  to  the  extent 
possible  and  in  accordance  with  40  CFR 
1506.2.  actively  participate  with  any 
governmental  agency  to  cooperatively  or 
jointly  prepare  environmental 
documents  so  that  one  document  will 
comply  with  all  applicable  laws.  Where 
RUS  has  agreed  to  participate  as  a 
cooperating  agency,  in  accordance  with 
40  CFR  1501.6,  RUS  may  rely  upon  the 
lead  agency's  procedures  for 
implementing  NEPA  procedures.  In 
addition,  RUS  shall  request  that: 

(a)  The  lead  agency  indicate  that  RUS 
is  a  cooperating  agency  in  all  NEPA 
related  notices  published  for  the 
proposed  action; 

(b)  The  scope  and  content  EA  or  EIS 
satisfies  the  statutory  and  regulatory 
requirements  applicable  to  RUS;  and 

(c)  The  applicant  shall  inform  RUS  in 
a  timely  manner  of  its  involvement  in  a 
proposed  action  where  another  Federal 
agency  is  preparing  an  environmental 
document  so  as  to  permit  RUS  to 
adequately  fulfill  its  duties  as  a 
cooperating  agency. 

{1794.15    Umltationa  on  actkMia  during 
the  NEPA  procaaa. 

(a)  Until  RUS  concludes  its 
environmental  review  process,  the 
applicant  shall  take  no  action 
concerning  the  proposed  action  which 
would  have  an  adverse  environmental 
impact  or  limit  the  choice  of  reasonable 
alternatives  being  considered  in  the 
environmental  review  process.  See  40 
CFR  1506.1. 

(b)  Electric  Program.  In  determining 
which  applicant  activities  related  to  a 
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proposed  action  can  proceed  prior  to 
completion  of  the  environmental  review 
process,  RUS  must  determine,  among 
other  matters  that: 

(1)  The  activity  shall  not  have  an 
adverse  environmental  impact  and  shall 
not  preclude  the  search  for  other 
alternatives.  For  example,  purchase  of 
water  rights,  optioning  or  transfer  of 
land  title,  or  continued  use  of  land  as 
historically  employed  will  not  have  an 
adverse  environmental  impact. 
However,  site  preparation  or 
construction  at  or  near  the  proposed  site 
(e.g.  rail  spur)  or  development  of  a 
related  fiacility  {e.g.  opening  a  captive 
mine)  normally  will  have  an  adverse 
environmental  impact. 

(2)  Expenditures  are  minimal.  To  be 
minimal  the  expendit\ire  must  not 
exceed  the  amount  of  loss  which  the 
applicant  could  absorb  without 
jeopardizing  the  Government's  secxirity 
interest  in  the  event  the  proposed  action 
is  not  approved  by  the  Administrator, 
and  must  not  compromise  the 
objectivity  of  RUS'  environmental 
review.  Notwithstanding  other 
considerations,  expenditures  equivalent 
to  up  to  10  percent  of  the  proposed 
action's  cost  normally  will  not 
compromise  RUS'  objectivity. 
Expenditxires  for  the  purpose  of 
producing  doomientation  required  for 
RUS'  environmental  review  are 
excluded  from  this  limitation. 


{1794.16    Tiering. 

It  is  the  policy  of  RUS  to  prepare 
programmatic  level  analysis  in  order  to 
tier  an  EIS  and  an  ElA  where  it  is 
practicable,  and  there  will  be  a 
reduction  of  delay  and  paperwork,  or 
where  better  decision  making  will  be 
fostered.  This  policy  is  in  compliance 
with  the  requirements  of  40  CFR 
1502.20. 

{1794.17    Mitigation. 

(a)  General.  In  addition  to  complying 
with  the  requirements  of  40  CFR 
1502.14(fl.  it  is  RUS  policy  tiiat  a 
discussion  of  mitigative  measures 
essential  to  render  the  impacts  of  the 
proposed  action  not  significant  will  be 
included  in  or  referenced  in  the  Finding 
of  No  Significant  Impact  (FONSI)  and 
the  Record  of  Decision  (ROD). 

(b)  Water  and  Waste  Prog^im.  (1) 
Mitigation  measures  which  involve 
protective  measures  for  environmental 
resources  cited  in  this  part  or 
restrictions  or  limitations  on  real 
property  located  in  the  service  areas  of 
the  proposed  action  shall  be  negotiated 
with  applicants  and  any  relevant 
regulatory  agency  so  as  to  be 
enforceable.  All  mitigation  measures 
incorporating  land  use  issues  shall 


recognize  the  rights  and  responsibilities 
of  landholders  in  making  private  land 
use  decisions  and  recognize  the 
responsibility  of  governments  in 
influencing  how  land  may  be  used  to 
meet  public  needs. 

(2)  Mitigation  measures  shall  be 
included  in  the  letter  of  conditions. 

(3)  RUS  has  the  responsibility  for  the 
post  approval  construction  or  security 
inspections  or  monitoring  to  ensure  that 
all  mitigation  measures  included  in  the 
environmental  documents  have  been 
implemented  as  specified  in  the  letter  of 
conditions. 


{{1794.18-1794.19    [Raaarvadl 

Subpart  C— Claaaification  of  Proposals 
{1794.20    Control. 

Electric  and  Telecommunications 
Pngrams.  For  environmental  review 
purposes.  RUS  has  identified  and 
estwlished  categories  of  proposed 
actions  (§§1794.21  through  1794.25). 
An  applicant  may  propose  to  participate 
with  other  parties  in  the  ownership  of 
a  project  where  the  applicant(s)  does  not 
have  sufficient  control  to  alter  the 
development  of  the  project.  In  such  a 
case,  RUS  shall  determine  whether  the 
applicant  participants  have  sufficient 
control  and  responsibility  to  alter  the 
development  of  the  proposal  prior  to 
determining  its  classification.  Where  the 
applicant  proposes  to  participate  with 
other  parties  in  the  ownership  of  a 
proposal  and  all  applicants 
cumulatively  own: 

(a)  Five  percent  or  less  of  a  project, 
the  proposed  action  will  not  be 
considered  a  Federal  action  subject  to 
this  part: 

(b)  Thirty  three  and  one-third  percent 
or  more  of  a  project,  the  proposed  action 
shall  be  treated  in  its  usual  category: 

(c)  More  than  five  percent  but  less 
than  33  Vj  percent  of  a  project.  RUS  shall 
determine  whether  the  applicant 
participants  have  sufficient  control  and 
responsibility  to  alter  the  development 
of  the  proposal.  Consideration  shall  be 
given  to  such  factors  as: 

(1)  Whether  construction  would  be 
completed  regardlesjj  of  RUS  financial 
assistance  or  approval; 

(2)  The  stage  of  planning  and 
construction; 

(3)  Total  applicant  participation: 

(4)  Participation  percentage  of  each 
utility;  and 

(5)  Managerial  arrangements  and 
contractual  provisions. 

{1794.21    Categorically  excluded 
proposala  without  an  ER. 

(a)  General.  Certain  types  of  action 
taken  by  RUS  do  not  normally  require 


an  ER.  Proposed  actions  within  this 
classification  are: 

(1)  The  issuance  of  bulletins  and 
information  publications  that  do  not 
concern  environmental  matters  or 
substantial  facility  design,  construction, 
or  maintenance  practices; 

(2)  Procurement  activities  related  to 
the  operation  of  RUS;  and 

(3)  Personnel  and  administrative 
actions. 

(b)  Electric  and  Telecommunications 
Programs.  Applications  for  fiitancial 
assistance  for  the  types  of  proposed 
actions  listed  below,  normally  do  not 
require  the  submission  of  an  ER.  These 
types  of  actions  are  subject  to  the 
requirements  of  §  1794.31.  Applicants 
shall  sufficienUy  describe  all  proposed 
actions  so  their  proper  classification  can 
be  determined.  Detailed  description 
shall  be  provided  for.  those  proposed 
actions  so  noted.  Proposed  actions 
within  this  classification  are: 

(1)  Purchase  of  land  where  use  shall 
remain  unchanged,  or  the  purchase  of 
existing  water  rights  where  no 
associated  construction  is  involved; 

(2)  Additional  or  substitute  financial 
assistance  for  proposed  actions  which 
have  previously  received  environmental 
review  and  approval  from  the  RUS, 
provided  the  scope  of  the  proposal  and 
environmental  considerations  have  not 
changed; 

(3)  Rehabilitation  or  reconstruction  of 
transportation  facilities  within  existing 
rights-of-way  (ROW)  or  generating 
facility  sites  where  there  is  no 
substantial  increase  in  use.  A 
description  of  the  rehabilitation  or 
reconstruction  shall  be  provided  to 
RUS; 

(4)  Changes  or  additions  to  microwave 
sites,  substations,  switching  stations, 
telecommunications  switching  or 
multiplexing  centers,  buildings,  or  small 
structures  requiring  new  physical 
distiirbance  or  fencing  of  less  than  one 
acre  (0.4  hectare).  A  description  of  the 
additions  or  changes  and  the  area  to  be 
impacted  by  the  expansion  shall  be 
provided  to  RUS; 

(5j  Internal  modifications  or 
equipment  additions  le.g.,  computer 
facilities,  relocating  interior  walls)  to 
structures  or  buildings; 

(6)  Internal  or  minor  external  changes 
to  electric  generating  or  fuel  processing 
facilities  and  related  support  structures 
where  there  is  negligible  impact  on  the 
outside  environment.  A  description  of 
the  changes  shall  be  provided  to  RUS; 

(7)  Ordinary  maintenance  or 
replacement  of  equipment  or  small 
structures  {e.g.,  line  support  structures, 
line  transformers,  microwave  facilities, 
telecommunications  remote  switching 
and  multiplexing  sites); 
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(8)  The  construction  of 
telecommunications  facilities  within  the 
fenced  area  of  an  existing  substation, 
switching  station,  or  within  the 
boundaries  of  an  existing  electric 
generating  facility  site; 

(9)  SCADA  and  energy  management 
systems  involving  no  new  external 
construction; 

(10)  Testing  or  monitoring  work  [e.g.. 
soil  or  rock  core  sampling,  monitoring 
wells,  air  monitoring; 

(11)  Studies  and  engineering 
undertaken  to  define  proposed  actions 
or  alternatives  sufficiently  so  that 
environmental  effects  can  be  assessed; 

(12)  Construction  of  electric  power 
lines  within  the  fenced  area  of  an 
existing  substation,  switching  station,  or 
within  the  boundaries  pf  an  electric 
generating  facility  site.  A  description  of 
the  facilities  to  be  constructed  shall  be 
provided  to  RUS; 

(13)  Contracts  for  certain  items  of 
eqwpment  which  are  part  of  a  proposed 
action  for  which  RUS  is  preparing  an 
EA  or  EIS,  and  which  meet  the 
limitations  on  actions  during  the  NEPA 
process  as  established  in  40  CFR 
1506.1(d)  and  contained  in  §  1794.17 
(e.g.,  long  lead  time  items  such  as 
turbines,  boilers,  or  substation 
transformers); 

(14)  Rebuilding  of  power  lines  or 
telecommunications  cables  where  road 
or  highway  reconstruction  requires  the 
applicant  to  relocate  the  lines  either 
within  or  adfacent  to  the  new  road  or 
highway  easement  or  right-of-wjqf.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS; 

(15)  Phase  or  voltage  conversions, 
recooductoring  or  upgrading  of  existing 
electric  distribution  lines,  or 
telecommunication  bcilities.  A 
description  of  the  facilities  to  be 
constructed  shall  be  provided  to  RUS; 

(16)  Construction  of  new  powrar  lines, 
substations,  or  telecommunications 
fiacilities  on  previously  disturbed 
industrial  or  commercial,  where  the 
applicant  has  no  control  over  the 
location  of  the  new  facilities.  Related 
off-site  facilities  would  be  treated  in 
their  normal  category.  A  description  of 
the  facilities  to  be  constructed  shall  be 
provided  to  RUS; 

(17)  Participation  by  an  applicant(s) 
in  any  proposed  action  where  total 
applicant  financial  participation  will  be 
five  percent  or  less; 

(18)  Purchase  of  existing  fiacilities  or 

a  portion  thereof  where  use  or  operation 
will  remain  unchanged  and  which 
presently  are  in  compliance  with 
environmental  laws  and  regulations.  A 
description  of  the  facilities  to  be 
purchased  along  with  a  certification 
from  the  utility  owner  that  the  bcilities 


are  in  compliance  with  applicable 
environmental  laws  and  regulations 
shall  be  provided  to  RUS; 

(19)  Additional  bulk  commodity 
storage  (e.g.,  coal,  fuel  oil,  limestone) 
withhi  existing  generating  station 
boimdaries.  A  certification  attesting  to 
the  current  state  of  compliance  of  the 
existing  facilities  and  a  description  of 
the  facilities  to  be  added  shall  be 
provided  to  RUS; 

(20)  Proposals  designed  to  reduce  the 
amount  of  pollutants  released  into  the 
environment  (e.g.,  precipitators, 
baghouse  or  scrubber  installations,  coal 
washing  equipment)  which  will  have  no 
other  environmental  impact  outside  the 
existing  facility  site.  A  description  of 
the  facilities  to  be  constructed  shall  be 
provided  to  RUS; 

(21)  Construction  of  standby  diesel 
electric  generators  one  megawatt  or  less 
and  associated  facilities,  for  the  primary 
purpose  of  providing  emergency  power, 
at  an  existing  applicant  headquarters  or 
district  office,  teleconununications 
switching  or  multiplexing  site,  or  an 
industrial  facility  served  by  the 
applicant  A  description  of  the  facilities 
to  be  constructed  shall  be  provided  to 
RUS; 

(22)  Construction  of  onsite  facilities 
designed  for  the  transfer  of  ash,  scrubber 
wastes,  and  other  byproducts  from  coal- 
fired  electric  generating  stations  for 
recycling  or  storage  at  an  existing  coal 
mine  (surface  or  underground).  A 
description  of  the  fiacilities  to  be 
constructed  shall  be  provided  to  RUS; 

(23)  Changes  or  additions  to  an 
existing  water  well  system,  including 
new  water  supply  wells  and  associated 
pipelines  within  the  boundaries  of  an 
existing  well  field  or  generating  station 
site.  A  description  of  the  changes  or 
additions  shall  be  provided;  and 

(24)  Repowering  or  uprating  of  an 
existing  unitls)  at  a  fossil-fueled 
generating  station  that  does  not  include 
the  substitution  of  one  fuel  combustion 
technology  with  another. 

(c)  Water  and  Waste  Pwgmm. 
Applications  for  financial  assistance  for 
certain  proposed  actions  do  not 
normally  require  the  submission  of  an 
ER.  These  types  of  actions  are  subfect  to 
the  classification  requirements  of 
§  1794.31.  Proposed  actions  within  this 
classification  are: 

(1)  Management  actions  relating  to 
invitation  for  bids,  contract  award,  and 
the  actual  physical  commencement  of 
construction  activities; 

(2)  Proposed  actions  that  primarily 
involve  the  purchase  and  installation  of 
office  equipment  or  motorized  vehicles; 

(3)  The  award  of  financial  assistance 
for  technical  assistance,  planning 
purposes,  environmental  analysis. 


management  studies,  or  feasibility 
studies;  and 

(4)  Loan  closing  and  service  activities 
that  do  not  alter  the  purpose,  operation, 
location,  or  design  of  the  proposal  as 
originally  approved,  such  as 
subordinations,  and  amendments  and 
revisions  to  approved  actions,  and  the 
provision  of  additional  financial 
assistance  for  cost  overruns. 

$1794.22    Categorlcaliy  excluded 
proposals  requiring  an  ER 

(a)  Electric  and  Telecommunications 
Programs.  Applications  for  financial 
assistance  for  the  types  of  proposed 
actions  listed  herein  normally  require 
the  submission  of  an  ER  and  are  subject 
to  the  requirements  of  §  1794.32.  In 
order  to  provide  for  extraordinary 
circumstances,  RUS  may  require 
development  of  an  ER  for  proposals 
listed  in  §  1794.21(b).  Proposed  actions 
within  this  classification  are: 

(1)  Construction  of  electric  power 
lines  and  associated  facilities  designed 
for  or  capable  of  operation  at  a  nominal 
voltage  of  either: 

(i)  I^ess  that  69  kilovolte  (kV); 

(ii)  Less  than  230  kV  if  no  more  than 
25  niiles  (40.2  kilometers)  of  line  are 
involved;  or 

(iii)  230  kV  or  greater  involving  no 
more  than  three  miles  (4.8  kilometers)  of 
line; 

(2)  Construction  of  buried  and  aerial 
teleconunimications  lines,  cables,  and 
related  facilities; 

(3)  Construction  of  microwave 
fiKdlities,  SCADA,  and  ener:^ 
management  systems  involving  no  more 
than  five  acres  (2  hectares)  of  physical 
disturbance  at  any  single  site; 

(4)  Construction  of  cooperative  or 
company  headquarters,  maintenance 
focilities,  or  other  buildings  involving 
no  more  than  10  acres  (4  hectares)  of 
physical  disturbance  or  fenced  property; 

(5)  Changes  to  existing  transmission 
lines  that  involve  less  than  20  percent 
pole  replacement,  or  the  complete 
rebuilding  of  existing  distribution  lines 
vdthin  the  same  right-of-way  (ROW). 
Changes  to  existing  transmission  lines 
that  require  20  percent  or  greater  pole 
replacement  will  be  considered  the 
same  as  new  construction; 

(6)  Changes  or  additions  to  existing 
substations,  switching  stations, 
telecommunications  switching  or 
multiplexing  centers,  or  external 
changes  to  buildings  or  small  structures 
requiring  one  acre  (0.4  hectare)  or  more 
but  no  more  than  five  acres  (2  hectares) 
of  new  physically  disturbed  land  or 
fenced  property; 

(7)  Construction  of  substations, 
switching  stations,  or 
telecommunications  switching  or 


Federal  Register  /  Vol.  62,  No.  226  /  Monday.  November  24,  1997  /  Proposed  Rules  62535 


multiplexing  centers  requiring  no  more 
than  five  acres  (2  hectares)  of  new 
physically  disturbed  land  or  fenced 
property; 

(8)  Construction  of  diesel  electric 
generating  facilities  of  five  megawatts 
(MW)  (nameplate  rating)  or  less  either  at 
an  existing  generation  or  substation  site. 
This  category  also  applies  to  a  diesel 
electric  generating  facility  of  five  MW  or 
less  that  is  located  at  or  adjacent  to  an 
existing  landfill  site  and  supplied  with 
refuse  derived  fuel.  All  new  associated 
fiacilities  and  related  electric  power 
lines  shall  be  covered  in  the  ER; 

(9)  Additions  to  or  the  replacement  of 
existing  generating  units  at  a 
hydroelectric  facility  or  dam  which  will 
result  in  no  change  in  the  normal 
maximum  surface  area  or  normal 
maximum  surface  elevation  of  the 
existing  impoundment.  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  ER; 

(10)  Construction  of  a  battery  energy 
storage  system  at  an  existing  generating 
station  or  substation  site; 

(11)  Proposals  designed  or  associated 
with  facilities  that  will  reduce  the 
amount  of  pollutants  released  into  the 
environment  which  will  not  have 
significant  environmental  impacts 
outside  of  the  existing  facility  site;  and 

(12)  Construction  of  new  water  supply 
wells  and  associated  pipelines  not 
located  Mdthin  the  boundaries  of  an 
existing  well  field  or  generating  station 
site. 

(b)  IVater  and  Waste  Program.  For 
certain  proposed  actions,  applications 
for  financial  assistance  normally  require 
the  submittal  of  an  ER  as  part  of  the 
PER.  These  types  of  actions  are  subject 
to  the  requirements  of  §  1794.32. 
Proposed  actions  within  this 
classification  are: 

(1)  Rehabilitation  of  existing  fiacilities. 
functional  replacement  or  rehabilitation 
of  equipment,  or  the  construction  of 
new  ancillary  facilities  adjacent  or 
appurtenant  to  existing  fiacilities. 
including  but  not  limited  to, 
replacement  of  utilities  such  as  water  or 
sewer  lines  and  appurtenances  for 
existing  users  witii  modest  or  moderate 
growth  potential,  reconstruction  of 
ciubs  and  sidewalks,  street  repaving, 
and  building  modifications, 
renovations,  and  improvements; 

(2)  Facility  improvements  to  meet 
current  needs  with  a  modest  change  In 
use,  size,  capacity,  purpose  or  location 
from  the  original  facility.  The  proposed 
action  must  be  designed  for 
predominantly  residential  use  with 
other  new  or  expanded  users  being 
small-scale,  commercial  enterprises 
having  limited  secondary  impacts; 


(3)  Construction  of  new  facilities  that 
are  designed  to  serve  populations  less 
than  500  EDU  in  size  with  modest 
growth  potential.  The  proposed  action 
must  be  designed  for  predominantly 
residential  use  with  other  new  or 
expanded  users  being  small-scale, 
commercial  enterprises  having  limited 
secondary  impacts  and  must  be  located 
within  the  existing  service  area  of  the 
facility; 

(4)  The  extension,  enlargement  or 
construction  of  interceptors,  collection, 
transmission  or  distribution  lines  within 
a  one-mile  (1.6  kilometer)  limit  bora 
existing  service  areas  estimated  frtim 
any  boundary  listed  as  follows: 

(i)  The  corporate  limits  of  the 
community  being  served; 

(ii)  If  there  are  developed  areas 
immediately  contiguous  to  the  corporate 
limits  of  a  community,  the  limits  of 
these  developed  areas;  or 

(iii)  If  an  unincorporated  area  is  to  be 
served,  the  limits  of  the  developed 
areas; 

(5)  Actions  described  in 

§  1794.21(c)(4)  which  alter  the  piu^Mise, 
operation,  location,  or  design  of  the 
proposed  action  as  originally  approved; 

(6)  Installation  of  new  water  supply 
wells  or  water  storage  fiacilities  that  are 
required  by  a  regulatory  authority  or 
standard  engineering  practice  as  a 
backup  to  existing  production  welKs)  or 
as  reserve  for  fire  protection;  and 

(7)  The  lease  or  disposal  of  real 
property  by  RUS  which  may  result  in  a 
change  in  use  of  the  real  property  in  the 
reasonably  foreseeable  future  and  such 
change  is  equivalent  in  magnitude  or 
type  as  described  above. 

(c)  Specialized  criteria  for  not 
granting  a  CEfor  Water  and  Waste 
Projects.  An  EA  must  be  prepared  if  a 
proposed  action  normally  classified  as  a 
CE  meets  any  of  the  following: 

(1)  The  facilities  to  be  provided  will 
either  create  a  new  or  relocate  an 
existing  discharge  to  surface  or  ground 
watera; 

(2)  The  facilities  will  result  in 
substantial  increases  in  the  volume  of 
discharge  or  the  loading  of  pollutants 
from  an  existing  source  or  from  new 
facilities  to  receiving  watera;  or 

(3)  The  facilities  would  provide 
capacity  to  serve  a  population  greater 
than  500  EDUs  or  a  30  percent  increase 
in  the  existing  population  whichever  is 
larger. 

f  179423    Propossli  nonnaliy  requiring  an 
EA. 

RUS  will  normally  prepare  an  EA  for 
all  proposed  actions  which  are  neither 
categorical  exclusions  (§§  1794.21  and 
1794.22)  nor  normally  requiring  an  EIS 
(§  1794.25).  For  certain  actions  within 


this  class,  scoping  and  document 
procedures  contained  in  §§  1794.50 
through  1794.54  shall  be  followed  (see 
§  1794.24).  The  following  are  proposed 
actions  which  normally  require  an  EA 
and  shall  be  subject  to  the  requirements 
of  §§1794.40  through  1794.44. 

(a)  General.  Issuance  or  modification 
of  RUS  regulations  concerning 
environmental  mattera. 

(b)  Telecommunications  and  Water 
and  Waste  Programs.  An  EA  shall  be 
prepared  for  applications  for  financial 
assistance  for  all  proposed  actions  not 
specifically  defined  as  a  CE  or  otherwise 
specifically  categorized  by  the 
Administrator  on  a  case-by-case  basis. 

(c)  Electric  Program.  Applications  for 
financial  assistance  for  certain  proposed 
actions  normally  require  the  preparation 
of  an  EA.  Proposed  actions  falling 
within  this  classification  are: 

(1)  Construction  of  combustion 
turbine  or  diesel  generating  facilities  of 
50  MW  (nameplate  rating)  or  less  at  a 
new  site  (no  existing  generating 
capacity)  except  for  items  covered  by 

§  1794.22(a)(8).  All  new  associated 
fiacilities  and  related  electric  power 
lines  shall  be  covered  in  the  EA; 

(2)  Construction  of  combustion  ■* 
turbine  or  diesel  generating  facilities  of 
100  MW  (nameplate  rating)  or  less  at  an 
existing  generating  site,  except  for  items 
covered  by  §  1794.22(a)(8).  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  EA; 

(3)  Construction  of  any  other  type  of 
new  electric  generatiag  facilities  of  10 
MW  (nameplate  rating)  or  less.  All  new 
associated  facilities  and  related  electric 
power  lines  shall  be  covered  in  the  EA; 

(4)  Repowering  or  uprating  of  an 
existing  unit(s)  at  a  fossil-fueled 
generating  station  where  the  existing 
fuel  combustion  teclmology  of  the 
affected  unit(s)  is  substituted  for  pother 
[e.g.,  coal  or  oil-fired  boiler  is  converted 
to  a  fluidized  bed  boiler  or  replaced 
Mrith  a  combustion  turbine  unit); 

(5)  Installation  of  new  generating 
units  at  an  existing  hydroelectric  facility 
or  dam,  or  the  replacement  of  existing 
generating  units  at  a  hydroelectric 
facility  or  dam  which  will  result  in  a 
change  in  the  normal  maximum  surface 
area  or  normal  maximum  surface 
elevation  of  the  existing  impoundment 
All  new  associated  facilities  and  related 
electric  power  lines  shall  be  covered  in 
theEA; 

(6)  A  new  drilling  operation  or  the 
expansion  of  a  mining  or  drilling 
operation; 

(7)  Purchase  of  existing  facilities  or  a 
portion  thereof  which  are  presentiy  in 
violation  of  Federal,  State,  or  local 
enviroiunental  laws  or  regulations; 


62536  Federal  Register  /  Vol.  62,  No.  226  /  Monday.  November  24.  1997  /  Proposed  Rules 


(8)  Cotutruction  of  cooperative 
headquarters,  maintenance,  and 
equipment  storage  focilities  involving 
more  than  10  acres  (4  hectares)  of 
physical  disturbance  or  fenced  property; 

(9)  The  construction  of  electric  power 
lines  and  related  facilities  designed  for 
and  capable  of  operation  at  a  nominal 
voltage  of  230  kV  or  more  involving 
more  than  three  miles  (4.8  kilometers) 
but  not  more  than  25  miles  (40 
kilometers)  of  line; 

(10)  The  construction  of  electric 
power  lines  and  related  facilities 
designed  for  or  capable  of  operation  at 
a  nominal  voltage  of  69  kV  or  more  but 
less  than  230  kV  where  more  than  25 
miles  (40  kilometers)  of  power  line  are 
involved; 

(11)  The  construction  of  substations 
or  switching  stations  requiring  greater 
than  five  acres  (2  hectares)  but  not  more 
than  10  acres  (4  hectares)  of  new 
physical  distxirbance  at  a  single  site;  and 

(12)  Construction  of  facilities 
designed  for  the  transfer  and  storage  of 
ash,  scrubber  wastes,  and  other 
byproducts  from  coal-Rred  electric 
generating  stations  that  will  be  located 
beyond  the  existing  facility  site 
boundaries. 

f1794.24    PropoMis  normally  requiring  an 
EA  wflti  ecopln^ 

(a)  Electric  Program.  Applications  for 
financial  assistance  for  certain  proposed 
actions  require  the  uae  of  a  scoping 
procedure  in  the  development  of  the 
EA.  These  types  of  actions  are  subject  to 
the  requirements  of  §§  1794.50 — 
1794.54.  Proposed  actions  falling  within 
this  classification  are: 

(1)  The  construction  of  electric  power 
lines  and  related  facilities  designed  for 
and  capable  of  operation  at  a  nominal 
voltage  of  230  kV  or  more  where  more 
than  25  miles  (40  kilometers)  of  power 
line  are  involved; 

(2)  The  construction  of  substations 
and  switching  stations  require  new 
physical  dist\irbance  or  fencing  of  more 
than  10  acres  (4  hectares)  at  any  one 
site;  and 

(3)  Construction  of  combustion 
turbines  and  diesel  generators  of  more 
than  50  MW  at  a  new  site  or  more  than 
100  MW  at  an  existing  site;  and  the 
construction  of  any  otiier  type  of  electric 
generating  facility  of  more  than  10  MW 
but  not  more  than  50  MW  (nameplate 
rating).  All  new  associated  facilities  and 
related  electric  power  lines  shall  be 
covered  in  any  EA  or  EIS  that  is 
prepared. 

(b)  Telecommunications  and  Water 
and  Waste  Programs.  There  are  no 
actions  normally  Calling  within  this 
classification. 


f  1794.25    PropoMla  normally  requiring  an 
EIS. 

Applications  for  financial  assistance 
for  certain  proposed  actions  that  may 
significantly  affect  the  quality  of  the 
human  environment  shall  require  the 
preparation  of  an  EIS. 

(a)  Electric  Program.  An  EIS  will 
normally  be  required  in  connection  with 
proposed  actions  involving  the   . 
following  types  of  facilities: 

(1)  New  electric  generating  facilities 
of  more  than  50  MW  (nameplate  rating) 
other  than  diesel  generators  or 
combustion  turbines.  All  new  associated 
facilities  and  related  electric  power 
lines  shall  be  covered  in  the  EIS;  and 

(2)  A  new  mining  operation  when  the 
applicants  have  effective  control  (e.g., 
dedicated  mine  or  purchase  of  a 
substantial  portion  of  the  mining 
equipment). 

(b)  Proposals  listed  above  are  subject 
to  the  requirements  of  §§  1 794.60. 
1794.61.  1794.63,  and  1794.64. 
Preparation  of  a  supplemental  draft  or 
final  EIS  in  accordance  with  40  CFR 
1502.9  shall  be  subject  to  the 
reouirements  of  §§  1794.62  and  1794.64. 

(c)  Telecommunications  and  Water 
and  Waste  Programs.  No  groups  or  sets 
of  prop>osed  actions  normally  require 
the  preparation  of  an  EIS.  The 
environmental  review  process,  as 
described  in  this  part,  shall  be  used  to 
identify  those  proposed  actions  for 
which  the  preparation  of  an  EIS  is 
necessary.  If  an  EIS  is  required,  RUS 
shall  proceed  directiy  to  its  preparation. 
Prior  (5bmpletion  of  an  EA  is  not 
mandatory. 

ff1794.26-1794.29    [ReMrvwf] 

Subpart  0—Proc«dur«  for  Catsgoricat 
Exclusions 

f  1794.30    GtoneraL 

The  procedures  of  this  subpart  which 
apply  to  proposed  actions  classified  as 
CE's  in  §§  1794.21  and  1794.22  provide 
RUS  with  information  necessary  to 
determine  if  the  proposed  action  meets 
the  criteria  for  a  CE.  Where,  because  of 
extraordinary  circumstances,  a  proposed 
action  may  have  a  significant  effect  on 
the  quality  of  the  human  environment, 
RUS  may  require  additional 
environmental  documentation. 

S  1794.31    Classiflcirtlon. 

(a)  Electric  and  Telecommunications 
Programs.  RUS  will  normally  determine 
the  proper  environmental  classification 
of  projects  based  on  its  evaluation  of  the 
project  description  set  forth  in  the 
construction  work  plan  or  loan  design 
which  the  applicant  is  required  to 
submit  with  its  application  for  financial 
assistance.  Each  project  must  be 


sufficienUy  described  to  ensure  its 
proper  classification.  RUS  may  require 
the  applicant  to  develop  detailed 
descriptions  where  appropriate. 

(b)  Water  and  Waste  Progmm.  RUS 
will  normally  determine  the  proper 
environmental  classification  for  projects 
based  on  its  evaluation  of  the 
preliminary  planning  and  design 
information.  This  information  is 
developed  by  the  applicant  under  the 
guidance  and  supervision  of  the  State 
Environmental  Coordinator. 

f  1794.32    Environmental  report 

(a)  For  proposed  actions  listed  in 
§§  1794.21(a)  and  1794.21(b),  the 
applicant  is  normally  not  required  to 
submit  an  ER. 

(b)  For  proposed  actions  listed  in 
§S  1794.22(a)  and  1794.22(b),  the 
applicant  shall  normally  submit  an  ER 
or  its  equivalent.  The  applicant  may  be 
required  to  publish  public  notices  and 
provide  evidence  of  such  with  its  ER  If 
the  proposed  action  is  located  in, 
impacts  on,  or  converts  important  land 
resources. 

f  1794.33    Aganqfacflon. 

RUS  may  act  on  an  application  for 
financial  assistance  upon  determining, 
based  on  the  review  of  docxunents  as  set 
forth  above  and  such  additional 
information  as  RUS  deems  necessary, 
that  the  project  is  categorically 
excluded. 

ff  1794.34-1794.39    [Rooarvad] 

Subpart  E—Procadura  for 
Envtronmantai  Assaaamanta 

fl794.40    Qanaral. 

This  subpart  applies  to  proposed 
actions  described  in  §  1794.23.  Where 
appropriate  to  carry  out  the  purposes  of 
NEPA,  RUS  may  impose,  on  a  case-by- 
case  basis,  additional  requirements 
associated  with  the  preparation  of  an 
EA.  If  at  any  point  in  the  preparation  of 
an  EA,  RUS  determines  that  the 
proposed  action  will  have  a  significant 
impact  on  the  environment,  the 
preparation  of  an  EIS  shall  be  required 
and  the  procedures  in  subpart  G  of  this 
part  shall  be  followed. 

f  1794.41    Document  raquiramants. 

Applicants  will  provide  an  ER  in 
accordance  with  the  appropriate 
guidance  documents  referenced  in 
§  1794.8.  After  RUS  has  evaluated  the 
ER  and  has  determined  the  ER 
adequately  addresses  all  applicable 
environmental  issues,  the  ER  will 
normally  serve  as  RUS'  EA.  RUS  will 
take  responsibility  for  the  scope  and 
content  of  an  EA. 


Federal  Register  /  Vol.  62,  No.  226  /  Monday,  November  24,  1997  /  Proposed  Rules  62537 


f  1794.42    f«otica  of  availability. 

(a)  Prior  to  RUS  making  a  finding  in 
accordance  with  §  1794.43  and  upon 
RUS'  authorization  and  guidance,  the 
applicant  shall  have  a  notice  published 
which  announces  the  availability  of  the 
EA  and  solicits  public  comments  on  the 
EA. 

(b)  Electric  and  Telecommunications 
Programs.  RUS  shall  have  a  notice 
published  in  the  Federal  Register  which 
announces  the  availability  of  the  EA  and 
solicits  public  comments  on  the  EA. 

f  1794.43    Agency  finding. 

(a)  If  RUS  finds,  based  on  an  EA  that 
the  proposed  action  will  not  have  a 
significant  impact  on  the  human 
environment,  RUS  will  prepare  a 
FONSI.  Upon  authorization  of  RUS,  the 
applicant  shall  have  a  notice  published 
which  informs  the  public  of  the  RUS' 
finding  and  the  availability  of  the  EA 
and  FONSI.  The  notice  shall  be 
prepared  and  published  in  accordance 
with  RUS  guidance. 

(b)  Electric  and  Telecommunications 
Programs.  RUS  shall  have  a  notice 
published  in  the  Federal  Register  that 
announces  the  availability  of  the  EA  and 
FONSL 

f  1794.44    Timing  of  agency  action. 

RUS  may  take  its  final  action  on 
proposed  actions  requiring  an  EA 
(§  1794.23)  at  any  time  after  publication 
of  the  RUS  and  applicant  notices  that  a 
FONSI  has  been  made. 

ff  1794.46-1794.49    [Reaervad] 

Subpart  F— Procedure  for 
Environmental  Assessments  Witti 
Scoping 

f  1794.50    Normal  aaquanca. 

For  proposed  actions  covered  by 
§  1794.24  and  other  actions  determined 
by  the  Administrator  to  require  an  EA 
with  Scoping,  RUS  and  the  applicant 
will  follow  the  same  procedures  for 
scoping  and  the  requirements  for 
notices  and  documents  as  for  proposed 
actions  normally  requiring  an  EIS 
through  the  point  at  which  the 
Environmental  Impact  Assessment  (EIA) 
is  submitted  (see  §  1794.54).  After  the 
EIA  has  been  submitted,  RUS  will  make 
a  judgment  to  utilize  the  EIA  as  its  EA 
and  issue  a  FONSI  or  prepare  an  EIS. 

f  1794.51    Praparation  for  acoping. 

(a)  As  soon  as  practicable  after  RUS 
and  the  applicant  have  developed  a 
schedule  for  the  environmental  review 
process,  RUS  will  have  its  notice  of 
intent  to  prepare  an  EA  or  EIS  published 
in  the  Federal  Register  (see  40  CFR 
1508.22).  The  applicant  shall  have 


published,  in  a  timely  manner,  a  notice 
similar  to  RUS'  notice. 

(b)  As  part  of  the  early  planning,  the 
applicant  should  consult  with 
appropriate  Federal,  State,  and  local 
agencies  to  inform  them  of  the  proposed 
action,  identify  permits  and  approvals 
which  must  be  obtained,  and 
administrative  procedures  which  must 
be  followed. 

(c)  Before  formal  scoping  is  initiated, 
RUS  will  require  the  applicant  to  submit 
an  Alternative  Evaluation  Study  and 
either  a  Siting  Study  (generation)  or  a 
Macro-Corridor  Study  (transmission 
lines). 

(d)  The  applicant  is  encouraged  to 
hold  public  information  meetings  in  the 
general  location  of  the  proposed  action 
and  any  reasonable  alternatives  when 
such  applicant  meetings  will  make  the 
scoping  process  more  meaningful.  A 
written  siunmary  of  the  comments  made 
at  such  meetings  must  be  submitted  to 
RUS  as  soon  as  practicable  after  the 
meetings. 

f  1794.52    Scoping  maaWnga. 

(a)  Both  RUS  and  the  applicant  shall 
have  a  notice  published  which 
annoimces  a  public  scoping  meeting  is 
to  be  conducted,  either  in  conjunction 
with  the  notice  of  intent  or  as  a  separate 
notice. 

(b)  The  RUS  notice  shall  be  published 
in  the  Federal  Register  at  least  14  days 
prior  to  the  meeting(s).  The  applicant's 
notice  shall  be  published  in  a 
newspaper  at  least  10  days  prior  to  the 
meeting(s).  Other  forms  of  media  may 
also  be  used  by  the  applicant  to  notice 
the  meetings. 

(c)  Where  an  environmental 
document  is  the  subject  of  the  hearing 
or  meeting,  that  document  will  be  made 
available  to  the  public  at  least  10  days 
in  advance  of  the  meeting. 

(d)  The  scoping  meeting(s}  will  be 
held  in  the  area  of  the  proposed  action 
at  such  places  as  RUS  determines  will 
best  afford  an  opportunity  for  public 
involvement.  Any  person  or 
representative  of  an  organization,  or 
government  body  desiring  to  make  a 
statement  at  the  meeting  may  make  such 
statement  in  writing  or  orally.  The 
format  of  the  meeting  may  be  one  of  two 
sfyles.  It  can  either  be  of  the  traditional 
style  which  feat\ires  formal 
presentations  followed  by  a  comment 
period,  or  the  open  house  style  in  which 
attendees  are  able  to  individually  obtain 
information  on  topics  or  issues  of 
interest  within  an  established  time 
period.  A  transcript  v^ll  be  made  of  the 
scoping  meeting. 

(e)  As  soon  as  practicable  after  the 
scoping  meeting(s),  RUS,  as  lead  agency, 
shall  determine  the  significant  issues  to 


be  analyzed  in  depth  and  identify  and 
eliminate  from  detailed  study  the  issues 
which  are  not  significant  or  which  have 
been  covered  by  prior  environmental 
review.  RUS  will  develop  a  proposed 
scope  for  further  environmental  study 
and  review.  RUS  will  send  a  copy  of 
this  proposed  scope  to  cooperating 
agencies  and  the  applicant,  and  allow 
recipients  30  days  to  comment  on  the 
scope's  adequacy  and  emphasis.  After 
expiration  of  the  30  day  period,  RUS 
shall  provide  written  guidance  to  the 
applicant  concerning  the  scope  of 
environmental  study  to  be  performed 
and  information  to  be  gathered. 

f  1794.53    Environmental  impact  anaiysia. 

(a)  After  scoping  procedures  have 
been  completed,  RUS  will  require  the 
applicant  to  develop  and  submit  an  EIA. 
The  EIA  shall  be  prepared  under  the 
supervision  and  guidance  of  the  RUS 
staff  and  RUS  will  evaluate  and  be 
responsible  for  the  accuracy  of  all 
information  contained  therein. 

(b)  The  EIA  will  normally  serve  as  the 
RUS  EA.  The  EIA  can  also  serve  as  the 
basis  for  an  EIS,  and  under  such 
circumstances  will  be  made  an 
appendix  to  the  EIS.  After  RUS  has 
reviewed  and  found  the  EIA  to  be 
satisfactory,  the  applicant  shall  provide 
RUS  with  a  sufficient  number  of  copies 
of  the  EIA  to  satisfy  RUS'  distribution 
plan. 

(c)  The  EIA  shall  include  a  siunmary 
of  the  construction  and  operation 
monitoring  and  mitigation  measures  for 
the  proposed  action.  These  measures 
may  be  revised  as  appropriate  in 
response  to  comments  and  other 
information,  and  shall  be  incorporated 
by  summary  or  reference  into  the  FONSI 
or  ROD. 

f  1794.54    Agency  dalarmination. 

Following  the  scoping  process  and  the 
development  of  a  satisfactory  EA,  RUS 
shall  make  a  judgment  as  to  whether  or 
not  the  proposed  action  is  a  major 
Federal  action  significanUy  afiiacting  the 
quality  of  the  human  environment.  II  a 
significant  effect  is  evident,  RUS  will 
continue  with  the  procedures  in  subpart 
G  of  this  part  If  a  significant  effect  is  not 
evident,  RUS  will  proceed  in 
accordance  with  §§  1794.42  through 
1794.44. 

ff  1794.55-1794.59    [Ttaaarvadl 

Subpart  G— Procedure  for 
Environmental  Impact  Statementa 

f  1794.60    Normal  aaquanca. 
For  proposed  actions  requiring  an  EIS 

(see  §  1794.25),  the  NEPA  process  shall 
proceed  in  the  same  maimer  as  for 
proposed  actions  requiring  an  EA  with 
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scoping  through  the  point  at  which  the 
scoping  process  is  completed  (see 
§1794.52). 

f  1794.61    Envlronnwntal  Impact 


(a)  General.  An  EIS  shall  be  prepared 
in  accordance  with  40  CFR  part  1502. 
The  draft  and  final  EIS  may  be  prepared 
by  a  third-party  consultant  selected  by 
RUS  and  funded  by  the  applicant. 

(1)  After  a  draft  or  final  EIS  has  been 
prepared,  RUS  and  the  applicant  shall 
concurrently  have  a  notice  of 
availability  for  the  document  published. 
The  time  period  allowed  for  review  will 
be  a  minimum  of  45  days  for  a  draft  EIS 
and  30  days  for  a  final  EIS.  This  period 
is  measured  from  the  date  that  the  U.S. 
Environmental  Protection  Agency  (EPA) 
publishes  a  notice  in  the  Fednral 
Eegistar  in  accordance  with  40  CFR 
1506.10. 

(2)  In  addition  to  circulation  required 
by  40  CFR  1502.19,  the  draft  and  final 
EIS  (or  summaries  thereof,  at  RUS' 
discretion)  shall  be  circulated  to  the 
appropriate  state,  regional,  and 
metropolitan  clearinghouses. 

(3)  Where  a  final  EIS  does  not  require 
substantial  changes  from  the  draft  EIS, 
RUS  may  document  required  changes 
through  errata  sheets,  insertion  pages, 
and  revised  sections  to  be  incorporated 
into  the  draft  EIS.  In  such  cases,  RUS 
shall  circulate  such  changes  together 
with  comments  on  the  draft  EIS. 
responses  to  comments,  and  other 
appropriate  information  as  its  final  EIS. 
RUS  will  not  circulate  the  draft  EIS 
again,  althoxigh  the  draft  EIS  will  be 
provided  if  requested  within  30  days  of 
publication  of  notice  of  availability  of 
the  final  EIS. 

(b)  Electric  Aognun.  Where  an  EIA 
has  been  prepared  by  the  applicant  or 
its  consultant,  RUS  will  develop  its 
draft  and  final  EIS  bom  the  EIA.  An  EIA 
will  not  be  required  if  the  draft  and  final 
EIS  is  prepared  by  a  third-party 
consultant 

S  1794.62    SupptonMntal  EIS. 

(a)  A  supplement  to  a  draft  or  final 
EIS  shall  be  prepared,  circulated,  and 
given  notice  by  RUS  and  the  applicant 
in  the  same  manner  (exclusive  of 
scoping)  as  a  draft  and  final  EIS  (see 
§1794.61). 

(b)  Normally  RUS  and  the  applicant 
will  have  published  notices  of  intent  to 
prepare  a  supplement  to  a  final  EIS  in 
those  cases  where  a  ROD  has  already 
been  issued. 

(c)  RUS,  at  its  discretion,  may  issue  an 
information  supplement  to  a  final  EIS 
where  RUS  determines  that  the 
purposes  of  NEPA  are  furthered  by 
doing  so  even  though  such  supplement 


is  not  required  by  40  CFR  1502.9(c)(1). 
RUS  and  the  applicant  shall 
concurrently  have  a  notice  of 
availability  published.  The  notice 
requirements  shall  be  the  same  as  for  a 
final  EIS  and  the  information 
supplement  shall  be  circulated  in  the 
same  maimer  as  a  final  EIS.  RUS  shall 
take  no  final  action  on  any  proposed 
modification  discussed  in  the 
information  supplement  until  30  days 
after  the  RUS  notice  of  availability  or 
the  applicant's  notice  is  published. 
whichever  occurs  later. 

11794.63  RMordofdMtolon. 

(a)  Upon  completion  of  the  review 
period  for  a  final  EIS,  RUS  will  have  its 
ROD  published  in  accordance  with  40 
CFR  1505.2  and  1506.10. 

(b)  Separate  RUS  and  applicant 
notices  shall  be  published  concurrently. 
The  notices  shall  summarize  the  RUS 
decision  and  announce  the  availability 
of  the  ROD.  Copies  of  the  ROD  will  be 
made  available  upon  request  firom  the 
point  of  contact  identified  in  the  notice. 

11794.64  Tlmtng  of  agency  action. 

(a)  RUS  may  take  its  final  action  or 
execute  commitments  on  proposed 
actions  requiring  an  EIS  or 
Supplemental  BLS  at  any  time  after  the 
ROD  has  been  published. 

(b)  For  budgetary  purposes  some 
financial  assistance  may  be  approved 
conditionally  with  a  stipulation  that  no 
funds  shall  be  advanced  until  a  ROD  has 
been  prepared  . 

ffl794.6»-1794.e9    [Raaafvad] 

Subpart  H— Adoption  of  Environmental 
Documents. 


§1794.70 

This  subpart  covers  the  adoption  of 
environmental  documents  prepared  by 
other  Federal  agencies.  Where 
applicants  participate  in  proposed 
actions  for  which  an  EA  or  ^S  has  been 
prepared  by  or  for  another  Federal 
agency,  RUS  may  adopt  the  existing  EA 
or  EIS  in  accordance  with  40  CFR 
.1506.3. 

f  1794.71    Adoption  of  an  EA. 

RUS  may  adopt  a  Federal  EA  or  EIS 
or  a  portion  thereof  as  its  EA.  RUS  shall 
make  the  EA  available  and  assure  that 
notice  is  provided  in  the  same  maimer 
as  if  RUS  had  prepared  the  EA. 

§1794.72    Adoption  of  an  EIS. 

(a)  Where  RUS  determines  that  an 
existing  Federal  EIS  requires  additional 
information  to  meet  the  standards  for  an 
adequate  statement  for  RUS'  proposed 
action.  RUS  may  adopt  all  or  a  portion 
of  the  EIS  as  a  part  of  its  draft  EIS.  The 


circulation  and  notice  provisions  for  a 
draft  and  final  EIS  (see  §  1794.61)  apply. 

(b)  If  RUS  was  not  a  cooperating 
agency  but  determines  that  another 
Federal  agency's  EIS  is  adequate,  RUS 
shall  adopt  the  EIS  as  its  final  EIS.  RUS 
and  the  appUcant  shall  have  separate 
notices  published  advising  of  RUS' 
adoption  of  the  EIS  and  independent 
determination  of  its  adequacy. 

(c)  If  the  adopted  EIS  is  generally 
available  and  meets  the  Agency's 
standards,  RUS  shall  have  a  public 
notice  published  informing  the  public  of 
its  action  and  availability  of  the  EIS  to 
interested  parties  upon  request.  If  the 
adopted  EIS  is  not  generally  available, 
RUS  shall  have  a  public  notice 
published  as  above  and  will  circulate 
copies  in  accordance  with  40  CFR 
1502.19  and  1506.3. 

§  1 794.73    Timing  of  agency  action. 

Where  RUS  has  adopted  another 
agency's  environmental  documents,  the 
timing  of  the  action  shall  be  subject  to 
the  same  requirements  as  if  RUS  had 
prepared  the  required  EA  or  EIS. 

§§1794.74-1794.79    [Raaarvad] 

Dated:  November  12,  1997. 
Inga  Smulkstys, 

Deputy  Under  Secretary,  Rural  Development. 
[PR  Doc.  97-30341  Filed  11-21-97;  8:45  am) 
BOJJNQ  COOC  3410-1S-P 


DEPARTMENT  OF  THE  TREASURY 

intamal  Revenue  Sarvica 

26  CFR  Part  301 
[REO-103330-«71 
RIN1546-AV08 

IRS  Adoption  Taxpayer  Identification 
Numbers 

AQENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  imder  section  6109  relating 
to  taxpayer  identifying  numbers.  The 
temporary  regulations  provide  ndes  for 
obtaining  and  using  IRS  adoption 
taxpayer  identification  numbers.  The 
temporary  regulations  assist  individuals 
who  are  in  the  process  of  adopting 
children  and  wish  to  claim  certain  tax 
benefits  with  respect  to  these  children. 
The  text  of  those  temporary  regulations 
also  serves  as  the  text  of  these  pr6posed 
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regulations.  This  document  also 
provides  notice  of  a  public  hearing  on 
these  proposed  regulations. 

DATES:  Written  comments  must  be 
received  by  February  23,  1998.  Requests 
to  speak  and  ouUines  of  topics  to  be 
discussed  at  the  public  hearing 
scheduled  for  March  4. 1998.  at  10:00 
a.m.,  must  be  received  by  February  11, 
1998. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-10333Q-97), 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-103330-97). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW, 
Washington,  DC. 

Taxpayers  may  also  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.ir8.ustreas.gov/prod/ 
taxiregs/comments.html.  The  public 
hearing  will  be  held  in  Room  2615, 
Internal  Revenue  Building.  1111 
Constitution  Avenue,  N.W.. 
Washington,  DC 

FOf)  FURTHER  MFORMATKM  CONTACT: 

Concerning  the  proposed  regulations, 
Michael  L.  Gompertz,  (202)  622-4910; 
concerning  submissions  and  the 
hearing,  Michael  Slaughter.  (202)  622- 
7190  (not  toll-fi«e  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperworic  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP. 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  February  23, 1998. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  whether  the 
collection  will  have  a  practical  utility; 


The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  301.6109- 
3T(c).  This  information  is  required  by 
the  IRS  to  assign  IRS  adoption  taxpayer 
identification  numbers  (ATINs)  to 
children  who  are  in  the  process  of  being 
adopted.  Unless  an  ATIN  is  assigned  to 
a  prospective  adoptive  child,  the 
prospective  adoptive  parent  cannot 
claim  a  dependency  exemption  for  the 
child  under  section  151,  a  dependent 
care  credit  for  the  child  under  section 
21,  or,  for  tax^le  years  beginning  after 
December  31, 1997.  a  child  tax  credit 
imder  section  24.  The  collection  of 
information  in  §  301.6109-3T  is  thus 
required  to  obtain  a  benefit.  The  likely 
respondents  are  individuals. 

The  collection  of  information  in 
§  301.6109-3T  is  satisfied  by  including 
the  required  information  on  Form  W-7A 
or  other  form  as  may  be  prescribed  by 
the  IRS  to  apply  for  an  ATIN.  The 
burden  for  this  requirement  is  reflected 
in  the  burden  estimate  for  Form  W-7A. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiims  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103.  « 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the 
Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  section  6109.  The  text  of 
those  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 


Special  Analjraes 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  because  the  regulations 
do  not  impose  a  collection  of 
information  on  small  entities,  the 
Reg\jdatory  Flexibility  Act  (5  U.S.C 
chapter  6)  does  not  apply. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  %vill  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  conmients  will  be 
available  for  public  inspection  and 
copying. 

A  puDlic  hearing  has  been  scheduled 
for  Wednesday,  March  4,  1998,  at  10:00 
a.m.  in  Room  2615.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  15  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  by  February  23,  1998 
and  submit  requests  to  speak  and  an 
oudine  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
February  11,  1998. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outiines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Michael  L.  Gompertz. 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Sul^ects  in  28  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
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Penalties,  Reporting  and  recordkeeping 
requirements. 

Propoaed  Amendments  to  the 
■•gnlatiiHis 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATIOfl 

Paragraph  1.  The  authority  citation 

for  part  301  is  amended  by  adding 
entries  in  numerical  order  to  read  as 
follows: 

Aothority:  26  U.S.C.  7805  *  *  * 

Section  301.6109-1  also  issued  under 
26  U.S.C  6109; 

Section  301.6109-3  also  issued  under 
26  U.S.C.  6109:  •  *  • 

Par.  2.  Section  301.6109-1  is  amended  by 
revising  pangnphs  (sMlMD.  (sHlMli) 
introductory  text.  (a)(l)(ii)(A),  and 
(aXlKii)(B)  to  read  at  follows: 

f  301.610^1    MsntHytnQ  nuinbera> 

(a)  *  *  •  (1)  Taxpayer  identifying 
numbers — (i)  [The  text  of  proposed 
paragraph  (aKl)(i)  is  the  same  as  the  text 
of  §  301.6109-lT(a)(l)(i)  published 
elsewhere  in  this  issue  of  the  Federal 
Kagister]. 

(ii)  [The  text  of  proposed  paragraph 
(a)(l)(ii)  introductory  text  is  the  same  as 
the  text  of  §  301.6109-lT(a)(l)(ii) 
introductory  text  published  elsewhere 
in  this  issue  of  the  Federal  Register). 

(A)  and  (B)  [The  text  of  proposed 
paragraphs  (a)(l)(iiMA)  and  (B)  are  the 
same  as  the  text  of  §301.6109- 
lT(a)(l)(ii)(A)  and  (B)  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 
•        •        •        •         • 

Par.  3.  Section  301.610&-3  is  added  to 
read  as  follows: 

1301.6100-3    IRS  adofitton  taxpayer 
MentHlcalion  numbers. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6109-3T 
published  elsewhere  in  this  issue  of  the 
Federal  Register). 
Michael  P.  DoUb, 

Acting  Commissioner  ofbitemal  Revenue. 
[FR  Doc.  97-30549  FUad  11-21-97;  8:45  am) 

■aXMO  COOC  4810-01-# 


POSTAL  SERVICE 

39  CFR  Part  111 

Daiivary  of  Mail  to  a  Commercial  Mail 
Racaiving  Agency 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  proposed  rule; 
extension  of  comment  period. 


SUMMARY:  The  Postal  Service  published 
in  the  Federal  Register  (62  FR  45366- 
45368)  on  August  27, 1997,  a  proposal 
to  amend  section  0042.2.5  through 
D042.2.7  of  the  Domestic  Mail  Manual 
to  update  and  clarify  procedures  for 
delivery  of  an  addressee's  mail  to  a 
Commercial  Mail  Receiving  Agency 
(CMRA).  The  proposal  provides 
procedures  for  registration  to  act  as  a 
CMRA;  an  addressee  to  request  mail 
delivery  to  a  CMRA;  and  in  delivery  of 
the  mail  to  a  CMRA.  The  Postal  Service 
requested  comments  by  September  26, 
1997.  Due  to  several  requests  received 
for  additional  time,  the  Postal  Service  is 
extending  the  comment  period  to 
December  24, 1997. 

DATES:  Comments  on  the  proposed  rule 
change  must  be  received  on  or  before 
December  24. 1997. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Manager,  Delivery, 
Operations  Support,  U.S.  Postal  Service, 
475  L'Enfsnt  Plaza  SW  Room  7142, 
Washington,  DC  20260-2802.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  at  the  above 
address. 

FOR  FURTHER  MFORMATKW  OONTACT:  Roy 
E.  Gamble,  (202)  268-3197. 
SUPPLBICNTARY  INFORMATION: 
Representatives  of  the  CMRA  industry 
interested  in  the  proposed  update  and 
clarification  of  procedures  for  delivery 
of  an  addressee's  mail  to  a  CMRA,  has 
requested  an  extension  of  time  to  file 
comments  regarding  the  proposed  rules 
published  on  August  27,  1997.  Central 
to  this  request  is  an  asserted  oversight 
by  the  industry  organizations  and 
CMRA  operators  of  the  Federal  Register 
publication  of  August  27.  The  Postal 
Service  believes  that  the  public  interest 
will  be  served  by  the  fullest  practicable 
exposition  of  facts  concoming  this  issue 
and  accordingly  extends  the  time  for 
comments  until  December  24,  1997. 
Stanley  F.  MIraB, 
Chief  Counsel.  Legislative. 
[FR  Doc.  97-30828  Filed  11-21-97;  8:45  am] 
aaiMQ  oooc  mo-is-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN3067-AC67 

Disaster  Assistance;  Public  Assistance 
Program  Appeals;  Hazard  Mitigation 
Grant  Program  Appeals 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
change  the  procedure  for  the  review  and 
disposition  of  appeals  related  to  Public 
Assistance  grants  and  the  Hazard 
Mitigation  Grant  Program  (HMGP).  The 
rule,  would  reduce  firom  three  to  one  the 
number  of  appeals  allowed,  would 
reduce  delays  in  final  resolution  of 
appeals,  and  would  make  new 
provisions  for  reimbursing 
administrative  costs  for  preparing  and 
processing  appeals. 

DATES:  We  invite  your  comments  on  this 
proposed  rule,  which  may  be  submitted 
on  or  before  January  23, 1998. 
ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  0£Bce  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840,  Washington,  DC  20472, 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  MFORMATION  OONTACT: 
Regarding  HMGP  appeals,  Robert  F. 
Shea,  Mitigation  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  Washington,  DC  20472, 
(202)  646-3619,  (facsimile)  (202)  646- 
3104;  regarding  Public  Assistance 
appeals.  Melissa  M.  Howard,  Response 
and  Recovery  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Washington.  DC  20472, 
(202)  646-3053,  facsimile  (202)  646- 
3304. 

SUPPI.EMENTARY  INFORMATION:  Under 
section  423  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act).  42  U.S.C 
5189a,  any  decision  regarding  eligibility 
or  amount  of  assistance  may  be 
appealed.  Currently  FEMA  allows  three 
appeal  levels,  respectively,  to  the 
Regional  Director,  the  Associate 
Director,  and  to  the  Director. 

This  proposed  rule  would  reduce 
from  three  to  one  the  number  of  appeals 
allowed  to  be  taken  by  an  applicant  The 
authority  for  appeal  decisions  will  rest 
with  the  Regional  Director,  who  will 
consult  ^th  FEMA  Headquartere  on  all 
potential  appeal  denials  when  the 
amount  in  question  is  $1 ,000,000  or 
more  in  Federal  funds. 

This  proposed  change  would  support 
FEMA  policy  that  the  Regional  Director 
is  responsible  for  final  decisions  on  all 
Public  Assistance  and  HMGP  funding. 
The  Regional  Director's  appeal 
determination  would  be  the  Agency's 
final  pKisition  on  the  matter. 

The  intent  of  this  change  is  to  reduce 
the  significant  amount  of  time  and 
associated  costs  incurred  by  FEMA, 
grantees,  and  subgrantees  to  resolve 
appeal  issues.  Given  the  timeframes 
allowed,  the  current  process  can  take  up 
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to  two  years  to  make  a  final  decision  by 
the  Director  of  the  Agency.  This 
proposed  change  would  provide 
applicants  with  a  final  resolution  sooner 
than  previously.  All  provisions  for  fi^ 
and  impartial  consideration  required  by 
the  Stafford  Act  would  be  maintained. 

The  rule  would  be  effective  for  all 
appeals  made  on  or  after  the  effective 
date  of  the  rule.  Appeals  pending  from 
a  decision  of  a  Regional  Director  or  an 
Associate  Director/  Executive  Associate 
Director  before  the  effective  date  of  the 
rule  may  be  appealed  to  the  next  higher 
appecd  level  in  accordance  with 
§  §  202.206  and  206.440  as  they  existed 
before  the  effective  date  of  this  rule.  The 
decision  of  the  FEMA  official  at  the  next 
higher  appeal  level  would  be  final.  For 
example,  if  a  Regional  Director  had  not 
.f  made  a  decision  on  an  appeal  pending 
before  the  effective  date  of  the  rule  the 
appeal  would  be  decided  in  accordance 
with  the  new  rule,  and  the  decision  of 
the  Regional  Director  would  be  final.  If 
a  Regional  Director  had  made  a  decision 
before  the  effective  date  of  the  rule,  the 
decision  could  be  appealed  to  the 
Associate  Director  or  Executive 
Associate  Director,  whose  decision 
would  be  final.  If  the  appeal  had  been 
decided  at  the  Associate  Director  level, 
the  decision  could  be  appealed  to  the 
Director,  whose  decision  would  be  final. 

The  proposed  rule  also  provides  that 
grantees  and  subgrantees  would  be 
responsible  for  separately  tracking  and 
accounting  for  all  costs  associated  with 
preparing  and  processing  appeals. 
FEMA  would  reimburse  grantees'  and 
subgrantees'  administrative  costs  for 
preparing  and  processing  appeals  only 
when  an  appeal  is  decided  in  favor  of 
the  applicant.  This  change  is  proposed 
in  the  interest  of  responsible  use  of  tax 
dollan,  and  in  the  face  of  an  increasing 
number  of  appeals  that  have  been 
identified  as  frivolous  or  without  merit 

This  proposed  rule  supersedes  the 
proposed  Public  Assistance  appeal 
procedure  published  on  October  24, 
1996,  61  FR  55122-55123. 

National  Enviromnental  Policy  Af:t 

This  proposed  rule  is  categprically 
excluded  from  the  preparation  of 
environmental  impact  statements  and 
environmental  assessments  as  an 
admftiistrative  action  in  support  of 
normal  day-to-day  grant  activities.  No 
environmental  impact  statement  or 
environmental  assessment  has  been 
prepared. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.O.  12866  of  September  30. 


1993,  58  FR  51735,  but  attempts  to 
adhere  to  the  regulatory  principles  set 
forth  in  E.0. 12866.  The  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  E.O. 
12866. 

P^ierwork  Reduction  Act 

This  proposed  rule  does  not  involve 
any  collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act 

Regulatory  FlexiUUty  Act 

The  Director  certifies  that  this 
proposed  rule  will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rule  would  reduce  the  number  of 
appeals  that  an  entity  might  make  and 
is  expected  to  reduce  administrative 
burden  and  compliance  reqiiirements 
associated  with  appeals.  A  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  E.O.  12612, 
Federalism,  dated  October  26. 1987. 

Executive  Order  12778,  Chril  Jnstioe 
Reform 

This  proposed  rule  complies  with 
applicable  standards  of  §  2(b)(2)  of  E.O. 
12778. 

List  of  Sul^ects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Disaster  assistance. 

Accordingly,  44  CFR  part  206  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978.  43  FR  41943.  3  CFR.  1978  Comp., 
p.  329;  E.O.  12127,  44  FR  19367,  3  CFR,  1979 
Comp.,  p.376;  E.0. 12148. 44  FR  43239.  3 
CFR,  1979  Comp.,  p.  412;  and  E.O.  12673.  54 
FR  12571.  3  CFR.  1989  Comp.,  p.  214. 

2.  Section  206.206  is  revised  to  read 
as  follows: 

§206.206    Appeals. 

An  eligible  applicant,  subgrantee.  or 
grantee  may  appeal  any  determination 
previously  made  related  to  an 
application  for  or  the  provision  of 
Federal  assistance  according  to  the 
following  procedures. 

(a)  Format  and  Content.  The  applicant 
or  subgrantee  will  make  the  appeal  to 
the  Regional  Director,  in  writing, 
through  the  grantee.  The  grantee  shall 
review  and  evaluate  all  subgrantee 
appeals  before  submission  to  the 


Regional  Director.  The  grantee  may 
make  grantee-related  appeals  to  the 
Regional  Director.  The  appeal  shall 
contain  documented  justification 
supporting  the  appellant's  position, 
specifying  the  monetary  figure  in 
dispute  and  the  provisions  in  Federal 
law,  regulation,  or  policy  with  which 
the  appellant  believes  the  initial  action 
was  inconsistent 

(b)  Levels  of  Appeal.  The  Regional 
Director  is  the  deciding  official  on  all 
appeals.  The  Regional  Director  will 
consult  with  F^IA  Headquarters 
during  the  review  of  all  potential  appeal 
denials  when  the  amount  in  question  is 
$1,000,000  or  more  in  Federal  funds. 

(c)  Time  Limits.  (1)  Appellants  must 
make  appeals  within  60  days  after 
receipt  of  a  notice  of  the  action  that  is 
being  appealed. 

(2)  The  grantee  will  review  and 
forward  appeals  frttm  an  applicant  or 
subgrantee,  with  a  written 
recommendation,  to  the  Regional 
Director  within  60  days  of  receipt. 

(3)  Within  90  days  following  receipt 
of  an  appeal,  the  Regional  Director  will 
notify  the  grantee  in  writing  as  to  the 
disposition  of  the  appeal  or  of  the  need 
for  additional  information.  A  request  by 
the  Regional  Director  for  additional 
information  will  include  a  date  by 
which  the  information  must  be 
provided.  Within  90  days  following  the 
receipt  of  requested  additional 
information  or  the  expiration  of  the 
period  for  providing  the  in^prmation, 
the  Regional  Director  will  notify  the 
grantee  in  writing  of  the  disposition  of 
the  appeal.  If  the  decision  is  to  grant  the 
appeal,  the  Regional  Director  will  take 
appropriate  implementing  action. 

(d)  Technical  Advice.  In  appeals 
involving  highly  technical  issues,  the 
Regional  Director  may,  at  his  or  her 
discretion,  submit  the  appeal  to  an 
independent  scientific  or  technical 
person  or  group  having  expertise  in  the 
subject  matter  of  the  appeal  for  advice 
or  recommendation.  The  period  for  this 
technical  review  may  be  in  addition  to 
other  allotted  time  periods.  Within  90 
days  of  receipt  of  the  report,  the 
Regional  Director  will  notify  the  grantee 
in  writing  of  the  disposition  of  the 
appeal. 

(e)  Administrative  costs  of  appeal. 
Grantees  and  subgrantees  must  track 
and  account  for  all  costs  associated  with 
preparing  and  processing  appeals. 
FEMA  will  not  reimburse  grantees'  and 
subgrantees'  administrative  costs  for 
preparing  and  processing  appeals  that 
are  not  decided  in  favor  of  the 
applicant. 

(f)  Transition.  (1)  This  rule  is  effective 
for  all  appeals  filed  on  or  after  (30  days 
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after  date  of  publication  of  final  rule  in 
the  Federal  Register]. 

(2)  Appeals  pending  from  a  decision 
of  a  Regional  Director  or  an  Associate 
Director/Executive  Associate  Director 
before  [the  effective  date  of  the  final 
rule]  may  be  appealed  to  the  next  higher 
appeal  level  in  accordance  with  44  CFR 
206.206  as  it  existed  before  [the  effective 
date  of  the  final  rule].  The  decision  of 
the  FEMA  official  at  the  next  higher 
appeal  level  shall  be  final. 

3.  Section  206.440  is  revised  to  read 
as  follows: 


S20e.440 

An  eligible  applicant,  subgrantee,  or 
grantee  may  appeal  any  determination 
previously  made  related  to  an 
application  for  or  the  provision  of 
Federal  assistance  according  to  the 
following  procedures. 

(a)  Format  and  Content.  The  applicant 
or  subgrantee  will  make  the  appeal  to 
the  Regional  Director,  in  writing, 
through  the  grantee.  The  grantee  shall 
review  and  evaluate  all  subgrantee 
appeals  before  submission  to  the 
Risgional  Director.  The  grantee  may 
make  grantee-related  appeals  to  the 
Regional  Director.  The  appeal  shall 
contain  documented  justification 
supporting  the  appellant's  position, 
specifying  the  monetary  figiire  in 
dispute  and  the  provisions  in  Federal 
law.  regulation,  or  policy  with  which 
the  appellant  believes  the  initial  action 
was  inconsistent. 

(b)  Levels  of  Appeal.  The  Regional 
Director  is  the  deciding  official  on  all 
appeals.  The  Regional  Director  will 
consult  with  FEMA  Headquarters 
during  the  review  of  all  potential  appeal 
denials  when  the  amount  in  question  is 
$1,000,000  or  more  in  Federal  funds. 

(c)  Time  Limits.  (1)  Appellants  must 
make  appeals  within  60  days  after 
receipt  of  a  notice  of  the  action  that  is 
being  appealed. 

(2)  The  grantee  will  review  and 
forward  appeals  from  an  applicant  or 
subgrantee,  with  a  written 
recommendation,  to  the  Regional 
Director  within  60  days  of  receipt 

(3)  Within  90  days  following  receipt 
of  an  appeal,  the  Regional  Director  will 
notify  the  grantee  in  writing  as  to  the 
disposition  of  the  appeal  or  of  the  need 
for  additional  infonnatfon.  A  request  by 
the  Regional  Director  for  additional 
information  will  include  a  date  by 
which  the  information  must  be 
provided.  Within  90  days  following  the 
receipt  of  requested  additional 
information  or  the  expiration  of  the 
{period  for  providing  the  information, 
the  Regional  Director  will  notify  the 
grantee  in  writing  of  the  disposition  of 
the  appeal.  If  the  decision  is  to  grant  the 


appeal,  the  Regional  Director  will  take 
appropriate  implementing  action. 

(d)  Technical  Advice.  In  appeals 
involving  highly  technical  issues,  the 
Regional  Director  may.  at  his  or  her 
discretion,  submit  the  appeal  to  an 
independent  scientific  or  technical 
person  or  group  having  expertise  in  the 
subject  matter  of  the  appeal  for  advice 
or  recommendation.  The  period  for  this 
technical  review  may  be  in  addition  to 
other  allotted  time  periods.  Within  90 
days  of  receipt  of  the  report,  the 
Regional  Director  will  notify  the  grantee 
in  writing  of  the  disposition  of  the 
appeal. 

(e)  Administrative  costs  of  appeal. 
Grantees  and  subgrantees  must  track 
and  accotmt  for  all  costs  associated  with 
preparing  and  processing  appeals. 
FEMA  will  not  reimburse  grantees'  and 
subgrantees'  administrative  costs  for 
preparing  and  processing  appeals  that 
are  not  decided  in  Cavor  of  the 
applicant 

(f)  Transition.  (1)  This  rule  is  effective 
for  all  appeals  filed  on  or  after  [30  days 
after  date  of  publication  of  final  rule  in 
the  Federal  Register]. 

(2)  Appeals  pending  from  a  decision 
of  a  Regional  Director  or  an  Associate 
Director/Executive  Associate  EKrector 
before  [the  effective  date  of  the  final 
rule)  may  be  appealed  to  the  next  higher 
appeal  level  in  accordance  with  44  CFR 
206.440  as  it  existed  before  [the  effective 
date  of  the  final  rale].  The  decisfon  of 
the  FEMA  official  at  the  next  higher 
appeal  level  shall  be  final. 

Dated:  November  17, 1997. 
Jamas  I.  Win. 
Director. 

(FR  Doc  97-30808  Filed  11-21-97;  8:45  am] 
MLUNO  oooc  tns-w-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  208 
Rm3067-AC88 

DIsastar  Assistanc*;  Fir*  Supprassion 
Asslstanca  * 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


This  proposed  rule  would 
simplify  the  fire  eligibilify  process  &t>m 
three  thresholds  to  one  threshold  and 
would  change  the  Federal  cost  share  to 
75  percent  for  fire  suppression 
assistance. 

DATES:  We  invite  comments  on  this 
proposed  rule  and  will  accept 
comments  until  January  23,  1998. 


ADDRESSES:  Send  written  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Coxmsel,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (facsimile)  202- 
646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Carleton,  Chief,  Community 
Services  Branch,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  713,  Washington,  DC  20472,  202- 
646-^535. 

SUPPIEMENTARY  INFORMATION:  As 
defined  in  section  420  of  the  Stafford 
Act,  FEMA  may  provide  Federal 
assistance  to  any  State  for  fire 
suppression  on  publicly  or  privately 
owned  forest  or  grassland  if  the 
Governor  determines  that  the  fire 
suppression  assistance  is  warranted. 
Currently,  fire  suppression  assistance  is 
(1)  based  on  a  three-tiered  funding 
system  and  (2)  funded  with  the  cost 
share  for  at  least  70  percent  of  eligible 
costs  in  excess  of  the  floor  cost.  This 
amendment  is  intended  (1)  to  eliminate 
the  three-tiered  funding  system  and  (2) 
to  adjust  the  ininiiniiin  Federal  cost 
share  for  eligible  costs  to  not  less  than 
75  percent 

In  1970,  the  cost  share  structure  was 
established  with  the  assistance  of  the 
United  States  Department  of  Agriculture 
(Forest  Service)  and  the  United  States 
Department  of  Interior.  The  structure 
was  created  before  the  existence  of  a 
cost  share  structure  for  any  other 
Federal  disaster  assistance  program.  As 
with  other  disaster  assistance  programs, 
it  attempted  to  ensure  that  Federal 
assistance  supplemented  State  and  local . 
governmental  resources  and 
complemented  other  Federal  and  State 
fire  programs. 

Federal  assistance  under  the  current 
fire  suppression  grant  is  based  on  a 
three-tiered  threshold  system,  as 
follows: 

Three  Tiered  FEMA  ReiiiiliiirseiiMiit 
Approach 

(1)  State  pays  100  percent  of  costs 
until  single  declared  fire  cost  eqiials 
floor  cost,  and  then  FEMA  pays  70 
percent  of  costs  in  excess  of  floor  cost 
for  that  fire  and  all  subsequent,  declared 
fires. 

(2)  If  State's  expenses  for  all  fires, 
declared  or  not,  exceed  average  State  , 
fiscal  year  costs,  FEMA  pays  70  percent 
of  all  costs  for  declared  fires  (no 
deduction  for  floor  cost). 

(3)  If  State's  expenses  for  all  fires, 
declared  or  not,  exceed  twice  the 
average  fiscal  year  casts,  FEMA  pays 
100  percent  of  all  costs  for  declared 
fires. 

This  propxised  rule  would  simplify 
the  three-tiered  process,  replacing  it 
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with  a  single  threshold  process.  The 
single  threshold  will  allow  Federal 
funding  to  be  available  when  the  cost  of 
a  single  declared  event  exceeds  the 
State's  annual  floor  cost;  the  State  costs 
greater  than  the  floor  cost  will  be 
available  for  funding  at  not  less  than  75 
percent.  Any  federal  fire  declarations  for 
the  remainder  of  that  calendar  year  will 
receive  funding  at  not  less  than  75 
percent  of  the  costs. 

This  amendment  would  not  change 
any  provisions  (e.g.,  eligibility, 
application,  administrative  planning, 
pa)maent  of  claims,  or  appeals)  in  the 
Stafford  Act  nor  in  the  fire  suppression 
assistance  regulations  at  44  CFR  part 
206,  subpart  L. 

National  Enviroiimental  Policy  Act 

This  rule  is  categorically  excluded 
frt)m  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17,  1981.  No 
regiilatory  impact  analysis  has  been 
prepared. 

P^wrworic  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwoii:  Reduction 
Act. 

Executive  Order  12812,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Ordnr  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance. 
Accordingly,  44  CFR  Part  206  is 
proposed  to  bis  amended  as  follows: 

PART  206— [AMENDED] 

1.  The  authority  citation  for  part  206 
is  revised  to  read  as  follows: 

Anthoritjr:  The  Robert  T.  Staffbid  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943,  3  CFR,  1978  Comp., 
p.  329;  E.0. 12127,  44  FR  19367.  3  CFR.  1979 
Comp..  p.376:  EO.  12148.  44  FR  43239,  3 
CFR.  1979  Comp.,  p.  412;  and  E.O.  12673,  54 
FR  12571,  3  CFR.  1989  Comp.,  p.  214. 

2.  Part  206.  Subpart  L,  Fiie 
Suppression  Assistance,  is  proposed  to 


be  amended  by  adding  §  206.396  to  read 
as  follows: 

§206.396    Federal  grant  assistance. 

(a)  General.  This  section  describes  the 
extent  of  Federal  funding  available 
imder  the  State  fire  suppression  grants 
as  well  as  limitations  and  special 
procedures  applicable  to  each. 

(b)  Limitations  of  Federal 
expenditures.  Federal  funding  will  be 
available  when  the  annual  floor  cost  is 
surpassed  during  a  single  federal 
declared  event.  The  amount  of  expense 
greater  than  the  floor  cost  will  be  cost 
shared  as  stated  in  the  FEMA-State 
Agreement  Any  Federal  declared  event 
for  the  remainder  of  that  calendar  year 
will  be  eligible  for  funding.  The  floor 
cost  will  be  established  at  the  beginnhig 
of  each  calendar  year  in  joint 
consultation  between  the  State  and  the 
United  States  Department  of  Agriculture 
(Forest  Service). 

(c)  Cost  sharing.  All  fire  suppression 
costs  approved  under  the  State's  grant 
will  be  subject  to  the  cost  sharing 
provisions  established  in  the  FEMA- 
State  Agreement.  FEMA  will  contribute 
not  less  than  75  percent  of  the  costs 
approved  for  funding  imder  the  Fire 
Suppression  Grant  Program  for  disasters 
declared  on  or  after  [insert  effective  date 
of  final  rule).  FEMA  will  contribute  at 
least  70  percent  of  the  costs  for  funding 
for  disastere  declared  before  [insert 
effective  date  of  final  rule]. 

Dated:  November  18, 1997. 
|aa«L.Witt. 
Director. 

[FR  Doc.  97-30809  FUed  11-21-97;  8:45  am] 
BMJJNQ  CODE  STIS-n-r 


DEPARTMENT  OF  TRANSPORTATION 
RMMTch  and  Special  Programs 

49  CFR  Parts  192  and  195 
EDodMt  Na  PS-44;  NoUee  8] 
RIN2137-AB38 

Qualiflcation  of  PlpaHna  Paraonnal 

AGBCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  document  announces  the 
next  meeting  of  the  RSPA  Negotiated 
Rulemaking  Committee.  This  committee 
is  conducting  a  negotiated  rulemaking 
to  develop  a  proposed  rule  on 
qualification  of  pipeline  employees 
performing  certain  safety-related 
functions  on  pipelines  subject  to  the 
pipeline  safety  regulations.  The 


advisory  committee  is  composed  of 
persons  who  represent  the  interests  thi^t 
would  be  affected  by  the  rule,  such  as 
gas  pipeline  operators,  hazardous  liquid 
pipeline  operators,  representatives  of 
state  and  federal  governments,  labor 
organizations,  and  other  interested 
parties. 

DATES:  The  Committee  will  meet  bom 
9:00  am  to  5:00  pm  on  December  3-5, 
1997. 

ADDRESSES:  The  Committee  will  meet  at 
the  William  P.  Qements  Building,  300 
West  15th  Street,  Austin,  TX  78701. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Eben  M.  Wyman,  (202)  366-0918,  or  by 
e-mail  (eben.wyman9r8pa.dot.gov) 
regarding  the  subject  matter  of  this 
Notice;  or  the  Dockets  Unit,  (202)  366- 
4453,  for  copies  of  this  document  or 
other  material  in  the  docket. 

Issued  in  Washington,  DC  on  November  19, 
1997. 

G.  Tom  FoilBar, 

Director  for  Compliance  and  State  Prognuns. 
(FR  Doc.  97-30790  FUed  11-21-97;  8:45  am] 
■lUJNQ  CODE  4«ie-0*-# 


DEPARTMENT  OF  COMMERCE 

National  Ocaante  and  Atmoapharic 
Administration 


50  CFR  Part  646 

fPocteitMa  971112268-7288-01;  U>. 
10298/feJ 

Flahariaa  Of  tha  Northaaalam  UnMad 
Slalas;  Propoaad  1996  FlaMng  Quotas 
for  Atlantic  Surf  Clams  and  Ocaan 
Quahogs 

AOBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  finhing  quotas  for  the 

1998  Atlantic  surf  clam  and  ocean 

quahog  fisheries;  request  for  comments. 


'  NMFS  proposes  quotas  for  the 
Atlantic  surf  clam  and  ocean  quahog 
fisheries  for  1998.  These  quotas  were 
selected  from  a  range  defined  as 
optimum  yield  (OY)  for  each  fishery  and 
in  compliance  with  overfishing 
definitions  for  each  species.  The  intent 
of  this  action  is  to  establish  allowable 
harvests  of  surf  clams  and  ocean 
quahogs  from  the  exclusive  economic 
zone  in  1998. 

DATES:  Public  comments  must  be 
received  on  or  before  December  24. 
1997. 

ADDRESSES:  Copies  of  the  Mid-Atiantic 
Fishety  Management  Council's  analysis 
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and  recommendations,  including  the 
Environmental  Assessment  and  the 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis,  are 
available  from  David  R.  Keifer, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115.  Federal  Building.  300  South  New 
Street.  Dover,  DE  19901-6790. 

Send  comments  to:  Andrew  A. 
Rosenberg,  Regional  Administrator, 
Northeast  Region,  NMFS,  1  Blackburn 
Drive.  Gloucester,  MA  01930-2298. 
Mark  on  the  outside  %f  the  envelope, 
"Comments — 1998  Surf  Clam  and 
Ocean  Quahog  quotas." 

FOR  FURTXER  MFOWIATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104. 

SUPPt^MENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  the  Assistant 
Administrator  for  Fisheries,  in 
consultation  with  the  Mid-Atiantic 
Fishery  Management  Council  (Council), 
to  specify  quotas  for  surf  clams  and 
ocean  quahogs  on  an  aimual  basis  firom 
a  range  that  represents  the  OY  for  each 
fishery.  It  is  the  policy  of  the  Council 
that  the  level  selected  allow  fishing  to 
continue  at  that  level  for  at  least  10 
years  for  surf  clams  and  30  years  for 
ocean  quahogs.  While  staying  within 
this  constraint,  the  quotas  would  be  set 
at  a  level  that  would  meet  the  estimated 
market  demand. 

The  fishing  quotas  must  be  in 
compliance  with  overfishing  definitions 
for  mch  species.  The  overfishing 
definitions  are  fishing  mortality  rates  of 
Fm)*  (20  percent  of  maximum  spawning 
potential  (MSP))  for  surf  clams  and  F23» 
(25  percent  of  MSP)  for  ocean  quahogs. 

Surf  Clams 

The  Council  recommends  a  1998 
fishing  quota  of  2.565  million  bushels 
for  surf  clams,  unchanged  from  the  1996 
and  1997  quotas.  The  Council  staff 
recommended  a  surf  clam  quota  of  2.565 
million  bushels  based  on  management 
advice  from  the  Stock  Assessment 
Review  Committee  for  the  22nd 
Northeast  Regional  Stock  Assessment 
Workshop  (SAW  22).  which 
recommended  no  change  from  the 
1996-97  quotas  of  2.565  million  bushels 
until  a  new  stock  assessment  is 
available  with  abundance  estimates 
baaed  on  fishery  catch  rate  and  research 
survey  data.  ThB  results  of  the  1997  surf 
clam  and  ocean  quahog  survey  will  not 
be  available  for  the  1998  fishery. 

Ocean  Quahogs 

The  Cbimcil  recommends  an  ocean 
qiiahog  fishing  quota  of  4  million 


bushels,  a  317,000  bushel  reduction 
from  the  1997  quota  of  4.317  million 
bushels.  This  quota  level  is  the  lowest 
possible  within  the  range  of  4  and  6 
million  bushels  as  specified  in  the  FMP. 
The  Council,  in  making  this 
recommendation,  questioned  the 
validity  of  assuming  that  all  of  the 
Georges  Bank  biomass  will  become 
available  to  the  fishery  over  the  course 
of  the  30-year  harvest  period.  A  notice 
of  closure  of  the  Georges  Bank  area  to 
fishing  for  surf  clams  or  ocean  quahogs 
was  published  on  February  1,  1991  (56 
FR  3980).  The  closure  was  implemented 
due  to  the  appearance  of  high  levels  of 
the  organism  responsible  for  paralytic 
shellfish  poisoning  (PSP).  The  area  will 
remain  closed  until  the  Secretary  of 
Commerce  determines  that  the  adverse 
environmental  conditions  caused  by  the 
PSP  toxin  are  no  longer  present.  In 
1996,  when  the  Council  made  the 
assumption  of  a  reopening  occurring  in 
the  Georges  Bank  area,  it  stated  that 
additional  quota  reductions  would  be 
necessary  in  the  future  if  demonstrable 
progress  is  not  made  toward  a  reopening 
of  Georges  Bank  in  the  near  futuire.  The 
SAW  22  did  not  offer  management 
advice  on  the  ocean  quahog  quota. 
However,  it  noted  that  a  30-year  supply 
as  dictated  by  Council  policy  is  possible 
only  if  the  estimated  biomass  on 
Georges  Bank  and  in  areas  off  Southern 
New  England  and  Long  Island,  generally 
too  deep  to  be  harvested  with  current 
technology,  is  included.  Furthermore,  it 
cautioned  that  this  strategy  implies  that 
sustainable  fishing  after  30  years  will  be 
limited  to  recruitment  and  a  very  slow 
annual  growth  of  fully  recruited 
quahogs.  Noting  the  SAW  22  advice,  the 
Science  and  Statistical  (S&S)  Committee 
was  concerned  with  the  issue  of  refugia. 
It  suggested  that  the  Council  request  the 
next  SAW  for  surf  clams  and  quahogs  to 
consider  the  importance  of  refugia  to 
new  recruitment  by  examining 
biological  and  economic  aspects  for 
three  scenarios:  No  refugia,  Georges 
Bank  only,  and  Georges  Bank  and  the 
deep  offshore  unfished  areas.  The 
Council  adopted  this  recommendation 
and  passed  a  motion  to  request  the  next 
SAW  to  add  tiiis  to  its  "Terms  of 
Reference." 

In  proposing  these  quotas,  the  Council 
considered  the  mnst  recent  available 
stock  assessments,  data  reported  by 
harvesters  and  processors,  and  other 
relevant  information  concerning 
exploitable  biomass  and  spavtming 
biomass,  fishing  mortality  rates,  stock 
recruitment,  projected  effort  and 
catches,  and  areas  closed  to  fishing. 
This  information  was  presented  in  a 
written  report  prepared  by  the  Council 


and  adopted  by  the  Regional 
Administrator,  Northeast  Region. 
NMFS. 

NMFS,  in  1996,  approved  overfishing 
definitions  for  surf  clams  and  ocean 
quahogs.  The  overfishing  threshold  for 
surf  clams  is  a  fishing  mortality  rate  (F) 
of  Fio*.  This  translates  roughly  to  F  = 
0.18  for  surf  clams  (15.3  percent 
exploitation  rate).  The  F  in  1997 
associated  with  a  quota  of  2.565  million 
bushels  was  approximately  equal  to  0.12 
for  all  areas.  The  specific  F  associated 
v«rith  the  1 998  surf  clam  quota  will  be 
able  to  be  calculated  when  the  new 
assessment  is  complete,  but  will  be 
roughly  the  same  as  the  estimated  F  in 
1997  for  all  areas.  The  overfishing 
threshold  for  ocean  quahogs  is  F2S*, 
yielding  F  =  0.04  (4.3  percent 
exploitation  rate).  The  1997  ocean 
quahog  quota  yielded  an  F  of 
approximately  0.032.  The  specific  F 
associated  with  the  1998  quota  will  be 
calculated  when  the  new  assessment  is 
complete  and  will  be  slighUy  less  than 
the  F  in  1997  since  the  quota  is  slighUy 
reduced.  Therefore,  the  proposed  quotas 
for  both  fisheries  are  below  the 
approved  overfishing  threshold 
definitions. 

At  its  August  1997  meeting,  the 
Council  rejected  its  staff 
recommendations  of  2.565  million 
bushels  for  the  1998  surf  clam  quota  and 
of  4.317  million  bushels  for  the  1998 
ocean  quahog  quota.  Instead,  the 
Council  submitted  to  NMFS  a  surf  clam 
quota  recommendation  of  2.3  million 
busheb,  a  10-percent  decrease  from  the 
1997  surf  clam  quota  and  of  4  million 
bushels  for  ocean  quahogs,  a  317,000- 
bushel  reduction  from  the  1997  quota  of 
4.317  million  bushels.  The 
recommendation  to  reduce  the  surf  clam 
quota  came  as  a  result  of  testimony 
given  by  a  segment  of  the  industry  in 
which  they  argued  that  a  decline  in    . 
consumer  demand  for  surf  clam 
products  had  depressed  prices  and 
increased  inventories  for  a  portion  of 
the  industry.  In  their  argument  to 
reduce  quota,  they  invoked  the 
Council's  surf  clam  policy  of  "meeting 
estimated  demand."  In  response  to  the 
August  surf  clam  and  quahog 
recommendations,  several  industry 
representatives,  many  of  whom  were  not 
present  at  the  August  meeting, 
protested.  This  group  solicited  the 
Council  to  reconsider  the  quota 
recommendations.  In  addition,  letters  to 
the  Council  frtim  the  New  England 
Fishery  Management  Council  and  from 
a  major  processor  also  expressed 
concern  over  reducing  the  surf  clam 
quota  to  meet  the  estimated  demand. 

The  Council  voted  to  reconsider  the 
surf  clam  quota  recommendation  at  its 
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September  meeting.  This  resulted  in  a 
surf  clam  quota  recommendation  of 
2.565  million  bushels,  as  initially 
recommended  by  the  Council  staff  and 
SAW  22.  The  ocean  quahog  quota 
recommendation  remained  unchanged 
at  4  million  bushels.  The  rationale  for 
the  reduction  in  this  quota  is 
biologically  based,  and  the 
recommendation  was  not  reconsidered 
at  the  September  Council  meeting. 

The  proposed  quotas  for  the  1998 
Atiantic  surf  clam  and  ocean  quahog 
fisheries  are  as  follows: 

Proposed  1998  SURF  CLAM/Ocean 
QUAHOG  Quotas 


Fishery 

1998  final 

quotas 

(bu) 

1998  final 

quotas 

(hL) 

Surf  dam 

2.565,000 
4.000.000 

1.362,000 
2,122,000 

Ocean  quahog  

Classification 

This  action  is  authorized  by  50  CFR 
part  648,  complies  with  the  National 
Environmental  Policy  Act,  and  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

The.Council  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
as  part  of  the  Regulatory  Impact  Review 
(RIR),  that  describes  the  impact  the 
proposed  specificaflon,  if  adopted, 
would  have  on  small  entities.  The 
proposed  1998  fishing  quota  for  surf 
clams  of  2.565  million  bushels  is 
unchanged  from  the  1996  and  1997 
quotas.  This  quota  is  based  on 
management  advice  from  the  Stock 
Assessment  Review  Committee  for  the 
22nd  Northeast  Regional  Stock 
Assessment  Workshop,  which 
recommended  no  change  in  the  quotas 
until  a  new  stock  assessment  is 
available  with  abundance  estimates 
based  on  fishery  catch  rate  and  research 
survey  data. 

The  proposed  1998  fishing  quota  for 
ocean  quahogs  of  4.000  million  bushels 
is  a  317,000  bushel  reduction  from  the 
1997  quota  of  4.317  million  bushels,  a 
decrease  of  7.3  percent.  This  Coimcil 
quota  recommendation  reflects  the 
lowest  quota  specification  possible 
within  the  range  of  4.000  and  6.000 
million  bushels  specified  in  the  fishery 
management  plan.  The  Council  staff 
recommendation  for  quahogs  was  to 
maintain  the  1997  quota  of  4.317 
million  bushels.  The  Science  and 
Statistics  and  the  Surf  Clam  and  Ocean 
Quahog  Committees  of  the  Council  both 
endorsed  the  staff  recommendation. 
However,  the  Council's  rationale  for  the 
reduction  of  the  ocean  quahog  quota  is 
biologically  based  and  involves  the 


conservation  of  the  resource  and 
preservation  of  the  fishery. 

All  of  the  56  vessels  participating  in 
the  surf  clam  and  ocean  quahog 
fisheri^  in  1996  are  small  entities. 
Twenty  fished  exclusively  for  surf 
clams,  14  fished  for  surf  clams  and 
ocean  quahogs,  and  22  fished 
exclusively  for  ocean  quahogs.  The 
proposed  quota  for  the  ocean  quahog 
fishery  for  1998  is  7.3  percent  less  than 
the  quotas  for  both  1996  and  1997. 
Because  22  of  the  36  vessels 
participating  in  the  ocean  quahog 
fishery  (61  percent)  harvest  ocean 
quahog  only,  it  is  assumed  that  most  or 
all  of  those  vessels  will  have  a  reduction 
of  5  percent  or  more  in  ex-vessel 
revenues  in  1998  compared  to  1996,  the 
most  recent  year  for  which  data  are 
complete.  Meanwhile,  the  analyses 
indicate  that  no  vessels  will  cease 
operations  and  compliance  costs  will 
not  increase  total  costs  of  production  of 
more  than  5  percent  for  20  percent  or 
more  of  the  affected  small  entities  as  a 
result  of  the  proposed  specifications.  A 
copy  of  the  RIR/IRFA  is  available  from 
the  Council  (see  ADDRESSES). 

Authority:  16  U.S.Q  1801  et  seq. 

Dated:  November  18, 1997. 

David  L.  Evam, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  97-30805  Filed  11-21-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

Pocket  No.  971110265-7265-01;  I.D. 
101797A] 

Rm:0648-AJ98 

Rsherias  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Scallop  Rshery  Off 
Alaska;  Change  in  Season  Dates 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule:  request  for 
comments. 

SUMMARY:  NMFS  proposes  ta  change  the 
dates  of  the  scallop  fishing  season  for 
Registration  Area  D  (Yakutat)  and 
Registration  Area  E  (Prince  William 
Sound),  and  Registration  Area  H 
exclusive  of  the  Kamishak  District.  The 
new  fishing  season  would  begin  on  July 
1  and  end  on  February  15  of  the 
following  year.  The  intended  effect  of 


this  action  is  to  consolidate  the  scallop 
fishing  seasons  in  Alaska  in  the  summer 
months  to  improve  vessel  safety  and 
product  quality,  and  to  maintain 
consistency  between  Federal  and  State 
of  Alaska  fishing  season  regulations. 
This  action  is  necessary  to  promote  the 
conservation  and  management 
objectives  of  the  Fishery  Management 
Plan  for  the  Scallop  Fishery  off  Alaska 
(FMP). 

DATES:  Comments  must  be  received  by 
December  9,  1997. 

ADDRESSES:  Comments  on  the  proposed 

rule  must  be  sent  to  the  Assistant 
Regional  Administrator  for  Sustainable 
Fisheries,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802,  Attn: 
Lori  J.  Gnvel.  Copies  of  the 
Environmental  Assessment/  Regulatory 
Impact  Review  (EA/RIR)  prepared  for 
this  action  may  be  obtained  from  the 
same  address. 

TOR  FURTHER  INFORMATKM  CONTACT:  Kent 
Lind,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 


Management  Authority 

The  scallop  fishery  in  the  exclusive 
economic  zone  (EEZ)  off  Alaska  is 
managed  by  NMFS  under  the  FMP.  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  (Council) 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
approved  by  NMFS  on  July  26, 1995. 
R^ulations  implementing  the  FMP  are 
set  out  at  50  CFR  part  679.  General 
regiilations  that  also  affect  fishing  in  the 
EEZ  are  set  out  at  50  CFR  part  600. 
Amendment  1  to  the  FMP  established  a 
cooperative  State-Federal  management 
regime  under  which  each  management 
action  by  the  State  of  Alaska  (State)  is 
mirrored  by  a  parallel  Federal 
management  action.  The  purpose  of  this 
cooperative  management  regime  is  to 
give  primary  management  responsibility 
to  the  State  while  preventing 
unregulated  fishing  in  Federal  waters. 

In  March  1997,  the  Alaska  State  Board 
of  Fisheries  (Board)  approved  an 
industry  proposal  to  change  the  scallop 
season  dates  in  the  Yakutat  and  Prince 
William  Sound  Registration  Areas. 
Previously,  the  scallop  fishery  in  those 
areas  opened  on  January  10  and  closed 
on  June  30  of  each  year.  The  Board's 
action  changes  State  regulations  by 
specifying  a  season  opening  of  July  1 
and  a  closure  of  February  15  of  the 
following  year.  The  Board 
recommended  that  a  peirallel  season 
change  be  made  in  Federal  regulations 
to  prevent  conflicting  regulations  at  the 
State  and  Federal  levels.  The  following 
two  reasons  were  cited  in  the  Board's 
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decisioD  to  move  the  scallop  season 
dates  for  these  areas. 

Changing  circumstances  in  the 
scallop  fishery.  The  historic  reason  for 
a  January  opening  in  the  Yakutat  and 
Prince  Willjam  Sound  Registration 
Areas  no  longer  exists  under  the  current 
management  regime.  Prior  to  1993,  the 
Alaska  'Department  of  Fish  and  Game 
(AOF&G)  did  not  establish  Guideline 
Harvest  Levels  (GHLs)  for  each 
registration  area.  Instead,  winter  and 
summer  openings  were  used  in  different 
areas  to  spread  effort  and  to  mirror  the 
historic  pattern  of  acallop  fishing 
throughout  the  State.  However,  under 
Amendment  1  to  the  FMP,  approved 
July  10, 1996,  ADF&G  and  NMFS  now 
establish  GHLs  or  total  allowable  catch 
(TAG)  amounts  for  each  scallop 
registration  area.  As  a  consequence,  the 
January  openings  for  Yakutat  and  Prince 
William  Sotmd  are  no  longer  necessary 
to  distribute  effort  between  registration 
areas  because  the  separate  TACs 
established  for  each  registration  area 
accomplish  the  same  objective. 

Safety  issues.  At  its  March  1997 
meeting,  the  Board  received  extensive 
testimony  from  scallop  fishermen  who 
reported  that  January  is  an  unsafe  time 
to  fish  for  scallops  in  the  smaller  vessels 
that  compose  most  of  the  fleet.  Fishing 
conditions  are  much  safer  in  July  than 
in  January  when  severe  winter  storms 
are  common  in  the  Gidf  of  Alaska. 
Historically,  the  summer  fishery  in  the 
western  registration  areas  would  extend 
into  the  fall  and  winter  months.  Vessel 
operators  would  typically  begin  scallop 
fishing  in  the  Bering  Sea  and  Alaskan 
Peninsula  during  July  and  move  to  the 
more  sheltered  waters  of  Yakutat  and 
Prince  William  Sound  in  the  winter. 
However,  in  recent  years,  TAG  limits 
and/or  crab  bycatch  limits  are  reached 
relatively  quickly  in  the  western 
registration  areas.  No  reason  exists  to 
delay  the  Yakutat  and  Prince  William 
Sound  scallop  fisheries  until  January 
when  the  worst  winter  weather  occurs. 

Federal  response  to  Board  action.  The 
Board  has  already  amended  State 
regiilations  to  establish  a  scallop  fishing 
season  of  July  1  through  February  15  for 
the  areas  in  question.  Therefore,  the  goal 
under  Amendment  1  to  the  FMP  to 
maintain  consistency  between  State  and 
Federal  scallop  regulations  requires 
NMFS  to  implement  a  parallel  change  in 


Federal  regulations.  This  revision  to 
Federal  regulations  is  necessary  to 
prevent  conflicting  fishing  seasons  at 
the  State  and  Federal  level  and  the 
resulting  disruption  to  industry.  If  no 
action  is  taken,  cooperative  State- 
Federal  management  of  the  fishery 
would  be  impossible.  State  waters  in 
Prince  William  Sound  and  Yakutat 
would  open  on  July  1  while  Federal 
waters  would  open  on  January  10. 
Furthermore.  ADF&G  and  NMFS  would 
be  forced  to  split  the  TACs  between 
State  and  Federal  waters  and  manage 
separately  each  portion  of  the  TAC 

dassificatioB 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
follows: 

In  the  past  two  years,  eight  of  the 
eleven  scallop  vessels  active  in  Alaska 
have  participated  in  the  scallop  fishery 
in  Yakutat  or  Prince  William  Sound. 
This  is  a  "substantial  number"  of  small 
entities,  as  NMFS  has  interpreted  this 
term  to  mean  20  percent  of  the  total 
universe  of  small  entities  affected  by  the 
regulation.  However  the  proposed 
action  would  not  impose  any 
compliance  costs  on  small  entities. 
Furthermore,  the  likely  effects  of  the 
proposed  action  are  positive  and 
include:  Safer  fishing  conditions  for 
vessels  and  crews,  and  a  consolidated 
fishing  season  that  will  reduce  the 
overhead  costs  that  are  associated  with 
conducting  scallop  fishing  during  two 
separate  times  of  the  year.  Therefore, 
this  action  would  not  have  a 
"significant  impact,"  as  NMFS  has 
interpreted  that  term  to  mean  a 
reduction  in  annual  gross  revenues  by 
more  than  5  percent,  an  increase  in  total 
costs  of  production  by  more  than  5 
percent,  or  compliance  costs  for  small 
entities  that  are  at  least  10  percent 
higher  than  compliance  costs  as  a 
percent  of  sales  for  large  entities. 

This  regulatory  cha^e  was  requested 
by  industry  to  consolidate  the  scallop 
fishing  seasons  off  Alaska  and  to 


improve  safety  in  the  fishery.  While 
industry  indicates  that  this  regulatorjr 
change  will  improve  safety,  it  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  scallop  harvest  quotas  and 
other  management  measures  for  the 
fishery  will  remain  unchanged.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared.  Copies  of  the  EA/RIR 
are  available  from  NMFS  (see 
ADDRESSES). 

List  of  Subiects  in  50  CFR  Fait  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  18. 1997. 
David  L.  Evans, 

Acting  Assistant  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  e7»— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority.  16  U.S.C  1801  et  seq..  773  et 
seq.,  and  3631  et  seq. 

2.  Section  679.64  is  revised  to  read  as 
follows:  ^ 

1679.64    Season*. 

(a)  Fishing  for  scallops  in  the  Federal 
waters  off  Alaska  is  authorized  from 
0001  hours,  A.l.t,  July  1.  through  1200 
hours.  A.l.t.,  February  15  of  the 
following  year,  subject  to  the  other 
provisions  of  this  piart,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Fishing  for  scallops  in  the  Federal 
waters  of  the  Kamishak  District  of 
Scallop  Registration  Area  H  is 
authorized  from  1200  hours,  A.Lt, 
August  15  through  1200  hours,  A.Lt, 
October  31,  subject  to  the  other 
provisions  of  this  part. 

(c)  Fishing  for  scallops  in  the  Federal 
waters  of  Registration  Area  A  is 
authorized  from  1200  hours  A.l.t, 
January  10  through  1200  hours,  A.l.t, 
June  30,  subject  to  the  other  provisions 
of  this  part. 

(FR  Doc.  97-30803  Filed  11-21-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  the  Secretary 

National  Commission  on  Small  Fanns; 
Meeting 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  Agriculture 
by  Departmental  Regulation  No.  1043- 
43  dated  July  9,  1997,  established  the 
National  Commission  on  Small  Farms 
(Gonmiission)  and  further  identified  the 
Natural  Resources  Conservation  Service 
to  provide  support  to  the  Commission. 
The  purpose  of  the  Commission  is  to 
gather  and  analyze  information 
regarding  small  farms  and  ranches  and 
recommend  to  the  Secretary  of 
Agriculture  a  national  policy  and 
strategy  to  ensure  their  continued 
viability.  The  Conmiission's  next 
meeting  is  December  10, 11,  and  12, 
1997. 

PLACE,  DATE  AND  TIME  OF  MEETINQ:  On 
December  10,  the  Gonmiission  Mdll  meet 
at  the  Days  Inn  Crystal  Qty  Hotel,  2000 
Jefferson  Davis  Highway,  Arlington, 
Virginia  from  7:00  p.m  to  10:00  p.m.  On 
December  11  and  12,  the  Commission 
will  meet  at  the  U.S.  Department  of 
Agriculture,  Jamie  L.  Whitten  Building, 
Room 107A, 1400  Independence 
Avenue  S.W.,  Washington,  D.C.  On  each 
day  the  Commission  will  meet  bom  8:00 
a.m.  to  5:00  p.m.  to  conduct 
Commission  business.  The  purpose  of 
the  meeting  is  to  finalize  the 
Commission's  findings  and 
recommendations  for  consideration  by 
the  Secretary  of  Agriculture.  The 
meeting  is  open  to  the  public. 
ADDRESSES:  National  Commission  on 
Small  Farms,  USDA,  PO  Box  2890. 
Room  5237,  South  Building, 
Washington,  D.C.  20013. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jennifer  Yezak  Molen.  Director,  National 
Commission  on  Small  Farms,  at  the 
address  above  or  at  (202)  690-0648  or 


(202)  690-0673.  The  fax  number  is  (202) 
720-0596. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Commission  is  to  gather 
and  evaluate  background  information, 
studies,  and  data  pertinent  to  small 
farms  and  ranches,  including  limited- 
resource  farmers.  On  the  basis  of  the 
review,  the  Commission  shall  analyze 
all  relevant  issues  and  make  findings, 
develop  strategies,  and  make 
recommendations  for  consideration  by 
the  Secretary  of  Agriculture  toward  a 
national  strategy  on  small  &rms.  The 
national  strategy  shall  include,  but  not 
be  limited  to:  Changes  in  existing 
policies,  programs,  regulations,  training, 
and  program  delivery  and  outreach 
systems;  approaches  that  assist 
beginning  farmers  and  involve  the 
private  sectors  and  government, 
including  assurances  that  the  needs  of 
minorities,  women,  and  persons  with 
disabilities  are  addressed;  areas  where 
new  partnerships  and  collaborations  are 
needed;  and  other  approaches  that  it 
would  deem  advisable  or  which  the 
Secretary  of  Agriculture  or  the  Chief  of 
the  Natiiral  Resources  Conservation 
Service  may  request  the  Commission  to 
consider. 

The  Secretary  of  Agriculture  has 
determined  that  the  work  of  the 
Commission  is  in  the  public  interest  and 
within  the  duties  and  responsibilities  of 
USDA.  Establishment  of  the 
Commission  also  implements  a 
recommendation  of  ^e  USDA  Qvil 
Rights  Action  Report  to  appoint  a 
diverse  commission  to  develop  a 
national  policy  on  small  farms. 
Individuals  may  submit  written 
comments  to  the  contact  person  listed 
above  before  or  after  the  meeting. 

Dated:  November  19, 1997. 

Peariie  S.  Reed, 

Acting  Assistant  Secrotary]^ 
Administration.  ^ — -^ 

(FR  Doc.  97-30830  Filed  11-21-97;  8:45  am) 

BIUJNO  OOOE  341fr-16-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northwest  Sacramento  Provincial 
Advisory  Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  will 
meet  on  December  5, 1997  at  the 
conference  room  in  the  Mendocino 
National  Forest  Supervisors  Office,  825 
N.  Humboldt  Avenue,  Willows, 
California.  The  meeting  will  begin  at 
9:00  a.m.  and  adjourn  at  3:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Clear  Greek  Watershed  Analysis  Status, 
Community  Proposal,  and  Grant 
Submittal;  (2)  Province  Vegetation 
Mapping;  (3)  Effectiveness  Monitoring 
Status;  and  (4)  public  comment  periods. 
All  PAC  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Katiiy  Hammond.  USDA.  Klamath 
National  Forest,  at  1312  Fairlane  Road, 
Yreka,  California  96097;  telephone  916- 
842-6131,  (FTS)  700-467-1360. 

Dated:  November  17, 1997. 
Kathy  L.  HammoiMi, 
PAC  Coordinator. 
[FR  Doc.  97-30764  FUed  11-21-97;  8:45  am] 

BILLMQ  COM  S«ie-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-6S7-eoq 

Extruded  Rubber  Thread  From 
Malaysia;  Rnal  Results  of  Antidumping 
Duty  Administrative  Review 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  February  13, 1997,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  of  the 
administrative  review  of  the 
antidimiping  duty  order  on  extruded 
rubber  thread  from  Malaysia  (62  FR 
6758).  This  review  covers  Heveafil  Sdn. 
Bhd.  ("Heveafil"),  Rubberflex  Sdn.  Bhd. 
("Rubberflex"),  Filati  Lastex  Elastofibre 
(Malaysia)  ("Filati"),  Rubfil  Sdn.  Bhd. 
("Rubfil")  and  Rubber  Thread 
International  (Rubber  Thread) 
(collectively  "respondents"), 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  (POR)  is  October  1, 
1993  through  September  30, 1994.  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  residts. 
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Petitioner  and  respondents  submitted 
case  briefs  on  March  10,  1997  and 
rebuttal  briefs  on  March  17, 1997.  No 
hearing  was  conducted  in  this  review. 
Therefore,  we  have  based  our  analysis 
on  the  comments  received,  and  have 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  November  24, 1997. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Laurel  LaCivita  or  James  Terpstia,  AD/ 
CVD  Enforcement  Group  II,  Office  4, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-4740  or 
(202)  482-3965,  respectively. 

SUPR.EMENTARY  MFORMATKM: 

TIm  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reforence  to  the  provisions  as  they 
existed  on  December  31, 1994.  We  are 
conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Backgnnuid 

On  October  7, 1992,  the  Department 
published  in  the  Federal  RaglrtBr  (57 
FR  46150)  the  antidumping  duty  order 
on  extruded  rubber  thread  from 
Malaysia.  In  October  1994,  the 
petitioner.  North  American  Rubber 
Thread,  and  the  following  respondents 
requested  the  Department  to  conduct  an 
antidumping  administrative  review 
covering  the  period  October  1, 1993 
through  September  30,  1994:  Heveafil 
Sdn.  Bhd.  ("Heveafil"),  Rubberflex  Sdn. 
Bhd.  ("Rubberflex").  Filati  Lastex 
Elastofibre  (Malaysia)  ("Filati"),  and 
Rubfil  Sdn.  Bhd  ("Rubfil").  In  addition, 
petitioner  requested  a  review  of  Rubber 
Thread  International  (Rubber  Thread). 
On  November  14. 1994,  we  published  a 
notice  of  initiation  of  an  administrative 
review  of  this  order  for  the  period 
October  1.  1993.  through  September  30, 
1994  (59  FR  56459).  We  conducted  a 
verification  of  Rubberflex  in  Malaysia 
from  September  23.  1996  until  October 
5,  1996,  and  of  its  U.S.  affiliate  in 
Hickory,  North  Carolina  from  October 
16  to  18. 1996.  0\ir  preliminary  results 
of  review  were  published  in  the  Federal 
Register  on  February  13,  1997  (62  FR 
6758).  Petitioner.  Heveafil.  Filati.  Rubfil 
and  Rubberflex  filed  case  briefs  on 
March  10. 1997  and  rebuttal  briefs  on 
March  17. 1997.  Rubber  Thread  reported 
that  it  made  no  shipments  of  the  subject 
merchandise  during  the  FOR.  The 
Department  has  now  completed  this 


administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measiiring  fivm 
0.18  mm.  which  is  0.007  inch  or  140 
gauge,  to  1.42  nun,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  qurrentiy  classified 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  ka 
convenience  and  U.S.  Customs 
purposes.  Our  written  description  of  the 
scope  of  this  review  is  dispositive. 

Analysis  of  Comments  Received 

We  gave  interested  {>arties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
North  American  Rubber  Thread 
(petitioner),  and  Rubberflex.  Rubfil. 
Heveafil  and  Filati  (respondents). 

Best  Information  Available  (BIA)for 
Rubberflex 

We  found  that  responses  provided  by 
Rubberflex  could  not  be  verified  within 
the  meaning  of  section  776(b)  of  the  Act 
For  a  significant  portion  of  the  cost  and 
expense  items  reviewed  at  verification, 
the  information  provided  in  the 
questionnaire  responses  was  inaccurate 
or  could  not  be  verified.  This  includes, 
but  is  not  limited  to,  information  on 
indirect  selling  expenses,  overhead, 
selling,  general  and  administrative 
(SGfltA)  expenses,  labor,  materials, 
rebates,  corporate  structure,  and  the 
completeness  of  U.S.  sales  reporting. 
For  numerous  items,  Rubberflex 
attempted  to  present  revised 
information  at  verification.  However, 
Rubberflex  failed  to  disclose  the 
numerous  errors  in  its  responses  prior 
to,  or  at  the  start  of,  verification,  as 
repeatedly  requested  by  the  Department. 
Rather,  Rubberflex  attempted  to  present 
its  new  information  in  a  piecem^ 
manner,  often  late  in  the  verification. 
This  effectively  precluded  the 
Department  bom  having  adequate  time 
to  evaluate  the  scope  and  magnitude  of 
the  changes.  Accordingly,  we 
determined  that  Rubberflex  failed  to 
demonstrate  the  completeness  and 
accuracy  of  its  questionnaire  responses 
at  verification  and  thus  failed 
verification. 

As  discussed  in  comments  1  through 
27  below,  we  carefully  reviewed 
Rubberflex's  arguments  in  light  of  the 


February  14, 1997  verification  report 
(verification  report)  and  the  supporting 
verification  exhibits.  This  analysis 
reveals  that  Rubberflex's  brief 
systematically  mischaracterizes,  and 
seeks  to  minimize  the  importance  of.  all 
of  the  myriad  problems  encountered  at 
verification.  As  described  below,  and  as 
in  the  preliminary  results  of  review,  we 
find  that,  pursuant  to  section  776(b)  of 
the  Act.  the  errors  and  problems  found 
at  verification  render  Rubberflex's 
questionnaire  responses  unusable  for 
piuposes  of  calculating  a  margin. 

Section  776(b)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  (BIA)  if  it  is  imable  to  verify 
the  accuracy  of  the  information 
submitted.  In  deciding  what  to  use  as 
BIA,  the  Department's  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refuses  to 
provide  requested  information.  See  19 
CFR  353.37(b).  Thus,  the  Department 
may  determine  the  appropriate  BIA  on 
a  case-by-case  basis. 

In  cases  where  we  have  determined  to 
use  total  BIA,  we  apply  a  two  tier 
methodology  of  BIA  depending  on 
whether  the  companies  attempted  to  or 
refused  to  cooperate  in  these  reviews. 
See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900  (February  28, 
1995).  When  a  company  refuses  to 

!>rovide  the  information  requested  in  the 
brm  required,  or  otherwise  significanUy 
impedes  the  Department's  proceedings, 
we  assign  that  company  first-tier  BIA, 
which  is  the  higher  of:  (1)  The  highest 
of  the  rates  found  for  any  firm  for  the 
same  class  or  kind  of  merchandise  in 
the  same  country  of  origin  in  the  less- 
than-fiair-value  (LTFV)  investigation  or  a 
prior  administrative  review;  or  (2)  the 
highest  calculated  rate  found  in  tliis 
review  for  any  firm  for  the  same  class 
or  kind  of  merchandise  in  the  same 
coimtry  of  origin. 

When  a  company  substantially 
cooperates  with  our  requests  for 
information  including,  in  some  cases, 
verification,  but  failed  to  provide 
complete  or  accurate  information,  we 
assign  that  company  second-tier  BIA. 
which  is  the  higher  of:  (1)  The  highest 
rate  (including  the  "all  otiiers"  rate) 
ever  applicable  to  the  firm  for  the  same 
class  or  kind  of  merchandise  frtim  either 
the  LTFV  investigation  or  a  prior 
administrative  review  or,  if  the  firm  has 
never  before  been  investigated  or 
reviewed,  the  all  othera  rate  frvm  the 
LTFV  investigation;  or  (2)  the  highest 
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calculated  rate  for  any  firm  in  this 
review  for  the  class  or  kind  of 
merchandise  bom  the  same  country  of 
origin.  See  Allied-Signal  Aerospace  Co. 
V.  United  States,  996  F.2d  1185  (Fed. 
Cir.  1993). 

We  applied  second-tier  BIA  to 
Rubberflex.  While  Rubberflex 
cooperated  throughout  the 
adininistrative  review  by  submitting 
questionnaire  responses  and  submitting 
to  verification,  we  found  that  responses 
provided  by  Rubberflex  could  not  be 
verified.  Accordingly,  we  resorted  to 
BIA  pursuant  to  section  776(b)  of  the 
Act  The  deficiencies  are  outlined  in 
detail  in  the  preliminary  results  of 
review  and  in  the  public  veraion  of  the 
memorandum  on  Rubberflex's  Failed 
Verification  from  Holly  Kuga  to  Jeffiey 
P.  Bialos,  dated  December  12,  1996. 

In  this  case,  the  BIA  rate  is  the  highest 
calculated  rate  for  any  firm  in  this 
review  for  the  class  or  kind  of 
merchandise  fi*om  the  same  coimtiy  of 
origin.  Thus,  as  a  result  of  our  review, 
we  determined  the  dumping  margin  for 
Rubberflex  to  be  29.83  percent 

Comments  Concerning  Rubberflex 

Rubberflex  ai^gues  that  the  Department 
was  not  justified  in  disregarding  its 
responses  and  assigning  a  total  BIA  rate 
in  die  preliminary  results.  Rubberflex 
contends  that  the  Department  verified 
Rubberflex's  questionnaire  responses, 
and  that,  at  most,  the  Department 
should  use  partial  BIA  for  certain 
aspects  of  its  dumping  calcidations. 
Rubberflex  made  niunerous  detailed 
arguments  refuting  and  rebutting  the 
Department's  preliminary  results, 
verification  report,  and  verification 
failure  memo.  We  have  addressed  these 
to  the  greatest  extent  practicable  in  this 
notice.  However,  many  of  the  comments 
are  extremely  detailed  and  many  can 
only  be  completely  addressed  by 
reference  to  proprietary  data. 
Accordingly,  we  addressed  each 
conunent  in  complete  detail  in  a 
proprietary  analysis  memorandum  to 
the  file  dated  November  12, 1997. 

Comment  1:  Reconciliation  of  Sales, 
Profit  and  Expenses.  Rubberflex 
maintains  that  it  provided  the 
Department  with  a  reconciliation  of  its 
calendar  year  1993  and  1994  trial 
balances  to  the  appropriate  audited, 
consolidated  financial  statements  at 
verification.  Rubberflex  states  that, 
contrary  to  the  verification  report,  total 
sales,  profit,  financing  expenses,  and 
indirect  selling  expenses  were 
reconciled  to  the  audited  financial 
statements. 

DOC  Position:  We  agree  that 
Rubberflex  was  able  to  reconcile  the 
total  value  of  the  expenses  reported  on 


the  trial  balance  to  its  audited  finaprial 
statements  for  the  above-mentioned 
figures.  We  disagree  that  this  had  any 
bearing  on  the  verification  of  the 
amoimts  reported  in  the  questionnaire 
response.  This  reconciliation  was  not 
what  was  requested  of  the  company  at 
verification.  Rubberflex  voluntwily 
provided  the  reconciliation  of  sales,  cost 
and  profit  bom  the  trial  balance  to  the 
audited  financial  statement  in  response 
to  the  Department's  request  that  it 
demonstrate  that  the  indirect  selling 
expenses  figures  provided  in  the  revised 
response  provided  at  verification  tied  to 
the  audited  financial  statements. 
Rubberflex  did  not  demonstrate  that  the 
figures  reported  in  its  revised  response 
for  indirect  selling  expenses  and  G&A 
tied  to  its  audited  financial  statements. 

Comment  2:  Reconciliation  of 
Rubberflex's  Affiliates'  Financial 
Statements.  Rubberflex  disputes  the 
Department's  determination  that  its 
home  market  indirect  selling  expenses 
did  not  reconcile  to  its  current  financial 
statement  due  to  the  fact  that  indirect 
selling  expenses  incurred  in 
Rubberflex's  U.K.  and  German  branch 
offices  (expenses  which  account  for 
differences  between  the  home  market 
indirect  selling  expenses  and  the 
financial  statement)  could  not  be 
verified.  Rubberflex  contends  that 
during  verification  it  demonstrated  how 
total  sales,  expenses,  and  profits  of  the 
U.K.  and  German  branches  accounted 
for  differences  between  consolidatfon 
totals  and  totals  for  Rubberflex  in 
Malaysia.  Further,  Rubberflex  claims 
that  it  should  not  be  held  accountable 
for  providing  original  copies  of  the 
auditors'  consolidation  worksheets  in 
the  short  time  permitted  at  verification. 
Rubberflex  also  contends  that  it  stressed 
during  verification  that  information 
involving  its  U.K.  and  German  branches 
could  only  be  accurately  verified  on  site 
in  thosepiarticular  countries. 

DOC  Position:  We  disagree.  It  is  one 
of  the  primary  requirements  of 
verification  that  a  company  is  required 
to  tie  the  information  in  its 
questionnaire  response  to  its  audited 
consolidated  financial  statements. 
Rubberflex  failed  to  do  so  at 
verification.  Rubberflex  is  essentially 
arguing  that  we  should  accept  their 
attempt,  but  ultimate  failure.  We 
disagree.  Given  the  circumstances  of 
this  review,  where  Rubberflex  provided 
numerous,  inadequately  explained  or 
documented  revisions  to  its 
questionnaire  response,  Rubberflex's 
foilure  in  this  regard  imdermines  the 
entire  verification. 

Comment  3:  Italian  Sales  List. 
Rubberflex  states  that  the  Depcirtment 
verified  that  all  Italian  sales  were 


reported.  Moreover.  Rubberflex* 
contends  that  the  Department  noted  no 
discrepancies  when  Rubberflex  tied 
Italian  sales  to  its  1993/94  audited 
financial  statements  and  other  ledger 
balance  accounts.  Rubberflex  claims 
that  the  sales  prices  and  quantity  for  all 
third-country  sales  reviewed  by  the 
Department  tied  to  source  documents 
presented  by  Rubberflex,  except  for  one 
minor  discrepancy  in  the  quantity 
reported  in  the  sales  list 

DOC  Position:  The  Department  did 
not  nbte  any  discrepancies  in  its 
verification  report  with  respect  to  ^he 
volume  and  value  of  sales  to  Italy. 
However,  %ve  did  not  verify  the  price  of 
Italian  back-to-back  sales  or  inventory 
sales,  since  the  proof  of  payment 
information  is  kispt  in  Italy. 

Comment  4:  Foreign  Inland  Freight, 
and  Brokerage  and  Handling. 
Rubberflex  contends  that  these  expenses 
were  reported  on  a  transaction-specific 
basis,  and  charged  on  a  flat-rate  based 
on  the  size  of  the  container  or  the  bill 
of  lading.  Although  Rubberflex  yras 
unable  to  present  original  invoices  for 
these  expenses,  or  proof  of  payment  on 
two  preselected  sales,  Rubberflex 
contends  that  it  was  able  to  demonstrate 
that  the  flat  fee  allocated  according  to 
the  actiial  quantity  shipped  tied  to 
amounts  reported  in  its  response. 

DOC  Position:  We  agree  tnat 
Rubberflex  was  unable  to  present 
original  invoices  for  these  expenses,  or 
proof  of  payment  on  two  preselected 
sales.  In  addition,  our  December  12, 
1996  memorandimi  Rubberflex  Sdn. 
Bhd.:  Reasons  for  a  determination  of 
failed  verification  for  the  1993-1994 
and  1994-1995  reviews  of  extruded 
rubber  thread  from  Malaysia  (A-557- 
805)  (December  12,  1996  memorandum) 
states  that,  Rubberflex  was  missing  a 
nimiber  of  freight  invoices  and/or  the 
batch  statements  tying  the  invoices  to 
the  financial  statements,  and  as  a  result 
(we)  could  not  dociunent  freight 
expenses  fit>m  the  factory  to  the  port 
Therefore,  we  disagree  that  Rubberflex 
was  able  to  demonstrate  that  the  flat  fee 
allocated  according  to  the  actual 
quantity  shipped  tied  to  amounts 
reported  in  its  response. 

Comment  5:  Odsan  Freight 
Rubberflex  claims  that  the  Department 
verified  ocean  freight  on  sales  to  Italy  on 
a  transaction-specific  basis,  and  foimd 
no  discrepancies  in  the  information 
presented  with  respect  to  pre-selected 
sales. 

DOC  Position:  We  agree  with 
Rubberflex's  characterization  of  the 
verification  of  ocean  freight. 

Comment  6:  Credit  Expenses  in  the 
Home  Market.  Rubberflex  states  that  its 
original  response  contained  the 
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information  needed  to  calculate  credit 
expenses  for  third-country  sales  and 
that  this  response  was  neither  revised 
nor  found  to  contain  any  significant 
errors  during  verification. 

DOC  Position:  Our  verification  report 
notes  that  Rubberflex  reported  the 
appropriate  expenses  for  its  net  interest 
expense  in  the  cost  response,  but 
omitted  certain  expenses  related  to 
export  credit  refinancing  (EAR) 
expenses  from  its  calculation  of  the 
interest  rate  used  in  home  market  sales. 
Therefore,  we  disagree  with 
RubbOTflex's  contention  that  credit 
expenses  for  third-country  sales  were 
verified  as  reported. 

Comment  7:  Packing  Expenses 
Incurred  in  the  Home  Market. 
Rubberflex  claims  that  at  the  beginning 
of  verification,  it  disclosed  to  the 
Department  that  it  had  erroneously 
allocated  the  cost  of  all  factory  workers' 
benefits  in  the  category  of  fixed 
overhead  costs,  rather  than  allocating 
that  cost  among  direct  labor  costs,  fixed 
overhead  costs,  and  packing  labor  costs. 
RubboHex  stated  that  a  corrected 
worksheet  reflecting  this  reallocation 
was  submitted  to  the  E)epartment  at  the 
beginning  of  the  cost  verification,  and 
subsequently  verified.  Rubberflex 
contends  that  a  comparison  of  the 
original  to  the  corrected  worksheets 
reveals  only  minor  changes  in  the 
calculation  of  packing  labor  costs. 
Further,  Rubberflex  also  contends  that  it 
submitted  an  additional  worksheet 
which  proved  that  the  reallocation  did 
not  affect  the  total  cost  of  production 
(COP)  or  constructed  value  (CV). 

iXXT  Position:  We  agree  with 
Rubberflex  that  we  found  only  minor 
discrepancies  in  Rubberflex's 
calculation  of  packing  material  and 
labor  expenses.  However,  we  disagree 
that  Rubberflex  presented  any 
dociimentation  at  the  beginning  of 
verification  to  demonstrate  what 
changes  it  made  to  the  classification  of 
labor  expenses  in  its  sales  and  cost 
response.  Rubberflex  did  make  a  general 
oral  statement  that  it  had  reallocated 
some  labor  costs  across  packing, 
indirect  overhead  and  factory  labor,  but 
it  did  not  spell  out  those  changes.  The 
Department  then  directly  and  repeatedly 
requested  Rubberflex  to  provide  this 
information  in  writing,  which  it  said  it 
would  do.  However,  Rubberflex  failed  to 
report  any  of  its  changed  allocations 
imtil  each  subject  arose  in  the  course  of' 
the  verification. 

Comment  8:  Indirect  Selling  Expenses 
Incurred  in  the  Home  Market. 
Rubberflex  states  that  the  worksheets 
provided  in  its  questionnaire  response 
regarding  home  market  indirect  selling 
expenses  and  general  and 


administrative  expenses  (G&A)  were 
based  on  its  auditor's  presentation  of 
G&A  expenses,  which  in  turn  were 
based  on  Rubberflex's  trial  balance  and 
general'  ledger.  Rubberflex  contends  that 
the  titles  of  the  concepts  listed  in  the 
auditor's  presentation  did  not  always 
relate  directly  to  the  titles  of  the 
accounts  used  by  Rubberflex  in  the 
ordinary  course  of  business  because  the 
auditor  collapsed  several  accounts  into 
a  single  concept  Rubberflex  further 
contends  that  while  preparing  for 
verification,  it  discovered  that  the 
worksheets  in  its  response  required  two 
corrections.  However,  Rubberflex 
maintains  that:  (1)  It  disclosed  these 
changes  on  the  first  day  of  verification, 
(2)  the  Department  reviewed  these 
revisions,  and  (3)  these  revisions  were 
tied  to  the  financial  statements. 

D(DC  Position:  As  we  explained  in  the 
Best  Information  Available  for 
Rubberflex  section  of  this  notice  and  the 
Department's  position  to  Comments  1 
and  2,  Rubberflex  failed  to  demonstrate 
that  it  reported  all  of  the  appropriate 
indirect  selling  expenses  and  C&A 
expenses  to  the  Department,  despite 
three  separate  submissions,  and  that  it  . 
failed  to  tie  the  reported  expenses  to  its 
audited  financial  statements.  It  failed  to 
provide  a  worksheet,  or  any  other  type 
of  document,  reconciling  the  titles  and 
concepts  used  in  its  trial  balance  to 
those  on  the  audited  financial 
statements.  (See  page  2  of  the 
Department's  December  12. 1996 
memorandum  concerning  the 
verification  &ilure  for  Rubberflex.) 
Therefore,  Rubberflex  failed  to 
demonstrate  that  it  included  all 
appropriate  indirect  selling  expenses 
and  GAA  expenses  in  its  revised  exhibit, 
and  that  those  expenses  tied  to  the  total 
amount  of  expenses  recorded  for 
Rubberflex  Malaysia  on  Rubberflex's 
financial  statements. 

Comment  9:  U.S.  Sales  Listing. 
Rubberflex  contends  that  it 
demonstrated  at  the  verification  in 
Malaysia  that  (1)  all  purchase  price  (PP) 
sales  entered  into  the  United  States 
during  the  review  period  were  reported; 
(2)  it  accurately  reported  the  date  of  sale 
for  PP  sales  as  the  Malaysian  bill  of 
lading  date;  and  (3)  it  accurately 
reported  foreign  inland  freight,  packing, 
indirect  selling  expenses,  brokerage  and 
handling,  international  freight  and 
marine  insurance  pertaining  to  U.S. 
sales  that  were  incurred  in  Malaysia. 

DOC  Position:  We  disagree  with 
Rubberflex's  characterization  of  the 
verification  of  the  U.S.  sales.  Our  review 
of  Rubberflex's  U.S.  sales  reporting 
during  the  U.S.  portion  of  the 
verification  revealed  a  great  deal  of 
confusion  concerning  the  date  of  sale 


and  the  accuracy  of  the  computer  sales 
listing.  Rubberflex  was  unable  to 
demonstrate  that  the  price,  quantity  and 
date  of  sale  were  accurately  reported  on 
the  computer  sales  listing.  At 
verification  in  Malaysia,  and  in  the 
questionnaire  response,  the  date  of  sale 
for  all  PP  sales  was  identified  as  the 
Malaysian  bill  of  lading  date.  However, 
in  the  United  States,  company  officials 
stated  that  for  certain  consignment 
sales,  which  were  made  prior  to 
importation,  Rubberflex  used  the  date 
on  which  the  rubber  thread  is 
withdrawn  from  Rubberflex's 
customer's  inventory  as  the  date  of  sale. 
Thus,  the  questionnaire  response,  and 
the  Malaysian  verification  findings, 
were  contradicted.  Moreover,  because 
Rubberflex  failed  to  indicate  on  its 
computer  tape  which  sales  were 
consignment  sales,  it  was  not  possible  to 
know  what  date  of  sale  was  operative 
for  any  of  the  sales  listed  on  the 
computer  tape. 

With  respect  to  the  accuracy  of  the 
other  expenses:  (1)  The  problems  with 
foreign  inland  freight  and  indirect 
selling  expenses  are  discussed 
elsewhere,  and  (2)  we  found  only  minor 
discrepancies  with  ocean  freight,  marine 
insurance  or  brokerage  and  handling. 

Comment  10:  The  Total  Voliune  and 
Value  of  PP  and  Exporter's  Sales  Price 
(ESP)  Sales.  Rubberflex  argues  that  the 
Department  was  able  to  reconcile  the 
quantity  and  value  of  Rubberflex's  sales 
to  the  response  after  certain  ad|ustments 
were  made  at  the  U.S.  verification. 
Rubberflex  contends  that,  at  the  U.S. 
verification,  Rubberflex  provided 
worksheets  that  traced  the  reported 
quantities  and  values  of  the  U.S.  sales 
to  Rubberflex's  audited  finanriwl 
statements. 

DOC  Position:  We  disagree.  The 
verification  report  establishes  that 
Rubberflex  was  never  able  to 
conclusively  demonstrate  that  its  U.S. 
sales  were  correctly  reported. 
Rubberflex  was  not  able  to  demonstrate 
the  validity  of  the  information  provided 
on  the  computer  tapes  by  the  end  of  the 
verification. 

As  Rubberflex  explains  in  its  case 
brief,  it  presented  a  reconciliation  of  the 
volume  and  value  of  sales  bom  its 
financial  statements  to  the  response.  We 
found  a  number  of  clerical  errors  and 
omissions,  such  as  credit  memos  that 
were  initially  omitted  bom  the 
reconciliation  exercise  becatise  they 
were  omitted  from  the  response.  We 
found  that:  (1)  Certain  sales  were 
reported  in  two  review  periods;  (2) 
others  were  misclassified  between  PP 
and  ESP  sales;  (3)  the  date  of  sale  for 
certain  PP  sales  was  misreported;  and 
(4)  Rubberflex  could  not  reconcile  its 
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credit  memos  to  the  specific  line  items 
on  the  computer  tape.  Given  that  we 
foimd  errore  in  almost  every  phase  of 
the  numerous  attempted  reconciliations 
of  U.S.  sales,  it  is  not  accurate  to  claim, 
as  does  Rubberflex,  that  the  quantity  of 
U.S.  sales  was  in  any  way  reconciled 
completely.  ConsequenUy,  we  found 
that  these  errors  and  omissions 
undermined  the  integrity  of  the 
response  and  made  the  computer  tape 
imusable  for  the  purpose  of  calculating 
a  margin. 

Comment  1 1 :  Date  of  Sale 
Methodology  for  U.S.  Sales.  Rubberflex 
notes  that  the  Department's  December 
12, 1996  memorandum  stated  that 
Rubberflex  failed  to  use  the  appropriate 
date  of  sale  methodology  for  ptuchase 
price  sales  in  the  1993-1994  review. 
Rubberflex  contends  that  the  terms  of 
sale  sometimes  changed  between 
purchase  order  and  tibie  bill  of  lading 
date;  thus  the  essential  terms  were  not 
set  on  the  purchase  order  date.  It  notes 
that  the  reporting  methodology  for  this 
review  is  consistent  with  the 
methodology  used  in  both  the  original 
investigation  and  the  prior  reviews. 
Rubberflex  contends  that  the  verifiers 
confirmed  that  no  entries  had  been 
improperly  omitted  in  the  beginning  of 
the  1993-1994  period  of  review. 

DOC  Position:  We  disagree  that 
Rubberflex  reported  all  of  its  sales  to  the 
United  States  that  were  required  by  the 
questionnaire.  Page  33  of  our 
questionnaire  asked  Rubberflex  to  report 
all  purchase  price  sales  that  caused  the 
entry  of  the  subject  merchandise  during 
the  period  of  review,  regardless  of 
whether  the  sale  date  occurred  during 
the  period  of  review,  or  prior  to  the 
period  of  review.  Rubberflex  claimed  at 
verification  both  in  Malaysia  and  in  the 
United  States  that  the  terms  of  the  sale, 
that  is,  the  price  and  quantity  of  the 
sale,  were  fixed  on  the  purchase  order 
date,  and  that  the  purchase  order  was 
required  either  to  initiate  production  or 
shipment.  The  verification  points  to 
few,  if  any,  changes  in  the  terms  of  the 
sale  after  the  purchase  order  date. 
Therefore,  by  using  the  Malaysian  bill  of 
lading  date  as  date  of  sale  for  PP  sales, 
and  by  reporting  only  those  sales  that 
were  shipped  bova  Malaysia  duriug  the 
period  of  review,  rather  than  all 
purchase  price  sales  that  caused  the 
entry  of  the  subject  merchandise  during 
the  review  period,  (which  it  had  the 
ability  to  report)  Rubberflex  foiled  to 
report  all  the  sales  required  by  the 
Department's  questionnaire.  In  addition, 
at  verification,  Rubberflex  claimed  that 
all  consignment  sales  that  entered  the 
U.S.  during  the  review  period,  but  were 
withdrawn  from  Rubberflex's 
ciistomer's  inventory  after  the  review 


period,  should  have  been  reported 
during  the  subsequen|  (1994-1995) 
review  period  using  the  U.S.  invoice 
date  as  the  date  of  mIb.  This  date  of  sale 
methodology  does  not  agree  either  with 
what  was  reported  in  the  response,  or 
what  was  requested  in  the  Department's 
questionnaire. 

Comment  12:  Review  Classification 
According  to  Date  of  Entry.  Rubberflex 
states  that  its  inadvertent  error  of 
classifying  37  sales  under  two  different 
review  periods  can  be  easily  rectified, 
and  should  not  form  the  basis  for  the 
assignment  of  total  BIA.  Rubberflex 
disputes  the  Department's  contention 
that  Rubberflex  was  not  able  to  state 
with  any  clarity  for  which  review  the  37 
sales  should  have  been  reported. 
Rubberflex  claims  that  the  Department 
verified  the  entry  dates  for  the  sales  in 
question  and  noted  no  discrepancies. 
'Therefore,  Rubberflex  requests  that  the 
Department  revisit  this  issue  and 
reclassify  those  37  sales  into  the 
appropriate  review  period  according  to 
date  of  entry. 

DOC  Position:  At  verification, 
Rubberflex  was  unable  to  appropriately 
classify  all  of  its  sales  to  the  United 
States  with  regard  to  review  period  and 
type  of  sale  (PP  or  ESP).  We  asked 
Rubberflex  to  properly  classify  37  of  the 
approximately  125  PP  sales  that  we 
fotmd  reportcKl  in  both  reviews. 
Rubberflex  claimed  that  all  consignment 
sales  should  be  classified  in  the  1994- 
1995  review.  However,  this 
classification  did  not  coincide  with  the 
narrative  of  its  response  which 
indicated  that  it  used  the  Malaysian  bill 
of  lading  date  as  the  date  of  sale.  Some 
of  these  consignment  sales  had  U.S. 
entry  dates  which  occurred  during  the 
1993-1994  review  period.  Therefore, 
since  the  U.S.  entry  date  always  follows 
the  bill  of  lading  date  in  Malaysia  (since 
the  ship  arrives  in  the  U.S.  after  it  leaves 
Malaysia),  these  sales  could  not 
properly  be  classified  in  the  1994-1995 
review.  When  the  Department  tried  to 
examine  the  rest  of  the  computer  sales 
listing  for  the  treatment  of  the  date  of 
sale  in  consignment  sales,  it  found  that 
Rubberflex  did  not  indicate  which  sales 
were  consignment  sales  on  the 
computer  sales  listing  submitted  to  the 
Department.  ConsequenUy,  the 
Department  cannot  determine  whether 
the  rest  of  the  sales  reported  on  the 
computer  tape  were  appropriately 
classified  with  respect  to  review  period, 
and  therefore,  we  have  no  basis  by 
which  to  accurately  reclassify  these  37 
sales  or  to  verify  the  accuracy  of 
respondent's  classification  of  the 
remaining  U.S.  sales  as  reported  by 
respondent 


We  note  again  that  it  is  Rubberflex's 
responsibility,  not  the  Department's,  to 
prepare  the  questionnaire  response.  Tbe 
errors  we  found  at  verification  in  the 
preparation  of  Rubberflex's  U.S.  sales 
data  were  so  wide-spread  and  f>ervasive 
that  the  Department  could  not  ensure 
that  any  of  the  reported  information  was 
correct  unless  we  were  to  undertake  the 
task  of  reconstructing  the  questionnaire 
response  ourselves. 

Comment  1 3:  ESP  and  PP  Sales. 
Rubberflex  disputes  the  Department's 
determination  that  it  misreported  or 
duplicated  the  reporting  of  certain  sales 
[i.e..  certain  sales  classified  as  both  ESP 
and  PP).  Rubberflex  explains  that  it 
clarified  during  verification  the  reason 
why  certain  invoices  were  referenced 
under  different  review  periods  and 
classified  under  diffierent  U.S. 
databases.  As  an  example,  Rubberflex 
states  that  sales  must  be  reported  under 
various  U.S.  classifications  because 
certain  consignment  sales  and  sales 
made  out  of  inventory  normally  result 
in  a  number  of  invoices  issued  by  the 
U.S.  affiliate,  whereas  the  container 
corresponding  to  those  sales  is  recorded 
in  Rubberflex's  books  as  a  single 
invoice.  Moreover,  Rubberflex  claims 
that  diuing  verification,  the  Department 
examined  a  few  invoices  having  similar 
circumstances  and  indicated  its 
satisfoction  with  Rubberflex's 
explanations,  and  did  not  request  to 
view  additional  invoices.  Rubberflex 
contends  that  it  properly  reported  all 
U.S.  sales. 

Petitioner  contends  that  Rubberflex 
confused  the  standard  for  when  sales 
are  PP  versus  ESP.  If  a  subsidiary  is 
fiilly  responsible  for  setting  the  terms  of 
the  sale  (as  Rubberflex's  U.S.  subsidiary 
is  for  all  U.S.  sales),  that  alone  makes 
the  sales  ESP  sales  according  to  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Brake  Drums  and  Brake 
Rotors  From  the  People's  RepubUc  of 
China,  62  FR  9171.  9171-72  (February 
28,  1997)(Comments  14  and  16). 

DOC  Position:  We  disagree  with 
Rubberflex.  Pages  27  and  28  of  the 
verification  report  note  that  company 
officials  were  confused  about  the 
classification  of  Rubberflex's  U.S.  sales 
with  respect  to  ESP  and  PP  and  with 
respect  to  review  period.  At  the 
conclusion  of  the  verification,  company 
officials  were  still  unable  to  determine 
which  sales  should  or  should  not  be 
reported,  or  whether  they  were  PP  or 
ESP  sales. 

Comment  14:  Credit  Memos  in  the 
U.S.  Market.  Rubberflex  contends  that 
the  Department  overstates  the  impact  of 
the  omitted  credit  memos  during  the 
POR.  Rubberflex  claims  that  its  U.S. 
affiliate  identified  the  omitted  credit 
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memos,  most  of  which  had  no  effect  on 
unit  price,  and  thus  no  effect  on 
dumping  margins  of  any  U.S.  sales. 
Rubberflex  disputes  the  Department's 
determination  that  the  omitted  credit 
memos  made  it  impossible  to  tie  the 
U.S.  sales  listing  to  the  U.S.  affiliate's 
financial  statements. 

DOC  Position:  We  disagree. 
Rubberflex  reported  the  U.S.  price  and 
quantity  net  of  credit  notes,  despite 
instructions  in  the  questionnaire  to 
record  price  and  quantity  adj\istments 
separately.  Therefore,  it  is  not  possible 
to  determine  which  sales  have  price  and 
quantity  adjustments  attributed  to  them 
by  examining  the  computer  tape. 

At  verification.  Rubberflex  was  unable 
to  reconcile  the  credit  memos  to  the 
computer  sales  listing.  First,  Rubberflex 
£ailed  to  have  its  reconciliation  (via  the 
mechanism  of  credit  memos)  of  the  FP 
sales  value  from  the  financial  statements 
to  the  response  prepared  at  the 
beginning  of  the  verification.  Second. 
Rubberflex  initially  failed  to  repHDrt  all  of 
its  credit  memos  with  respect  to  ESP 
sales  on  the  reconciliation  from  the 
financial  statements  to  the  computer 
sales  listing.  Further  examination 
revealed  that  Rubberflex  had  also  failed 
to  revise  the  computer  sales  listing  to 
account  for  these  missing  credit  memos.' 
Finally.  Rubberflex  company  officials  in 
the  United  States  stated  that  they  did 
not  know  how  to  tie  the  credit  memos 
listed  in  the  verification  exhibit  52  to 
the  questionnaire  response  since 
Rubberflex  company  officials  in 
Malaysia  prepared  that  portion  of  the 
response. 

Comment  15:  U.S.  Inland  Freight. 
Rubberflex  claims  that  it  tied  its  U.S. 
average  freight  expense  to  its  financial 
statements  for  a  sample  month,  except 
for  a  small  amount  due  to  accruab. 

DOC  Position:  We  agree  with 
Rubberflex's  characterization  of  the  U.S. 
inland  freight  verification. 

Comment  16:  Inventory  Carrying 
Cotts.  Rubberflex  contends  that  it 
established  the  accuracy  of  all  of  the 
figures  used  to  calculate  inventory 
carrying  costs  in  the  United  States:  the 
cost  of  goods  sold  in  the  U.S.  and  time 
on  the  water. 

DOC  Position:  We  were  imable^to 
examine  Rubberflex's  inventory^ 
turnover  rates  and  U.S.  Interest  rates 
during  verification  and,  therefore, 
disagree  with  Rubberflex's  contention 
that  we  established  the  accuracy  of  all 
the  figures  necessary  to  calculate 
inventory  carrying  costs  in  the  United 
States.  We  agree  that  we  found  no 
discrepancies  in  the  verification  of  the 
cost  of  goods  sold  in  the  United  States 
and  time  on  the  water,  which  are  the 


two  other  figures  required  to  verify  the 
inventory  carrying  costs. 

Comment  17:  Corrected  Worksheets 
Should  Be  Part  Of  The  Record. 
Rubberflex  contends  that  given  the  time 
constraints,  it  was  unable  to  present 
corrected  worksheets  on  the  first  day  of 
verification,  and  therefore,  those 
worksheets,  which  Rubberflex  contends 
were  subsequently  submitted  and 
verified,  should  not  be  disregarded. 
Rubberflex  disputes  the  Department's 
finding  that  it  had  no  worksheets  to 
demonstrate  how  the  original  responses 
were  prepared  or  why  they  were 
changed  or  what  the  relationship  was 
between  the  original  and  revised 
submissions.  Rubberflex  contends  that 
corrected  worksheets  were  submitted 
during  verification,  are  referred  to  in  the 
Department's  verification  report  and  are 
found  in  the  verification  exhibits. 
Rubberflex  states  that  a  side-by-side 
comparison  of  the  original  to  tlie  revised 
worksheets  clearly  reveals  the 
relationship  between  the  documents. 

Rubberflex  also  contends  that  on  the 
first  day  of  verification,  it  suggested  to 
the  Department  that  any  corrected 
worksheets  be  included  as  part  of  the 
verification  exhibits  normally  submitted 
after  verification  and  that  the 
Department  did  not  ob)ect  to  its 
proposal.  Rubberflex  also  states  that  it 
repeatedly  requested  to  submit  revised 
computer  tapes  to  reflect  corrections  it 
claims  to  have  presented  diuing  the 
beginning  of  verification.  However, 
Rubberflex  claims  that  the  Department 
never  responded  to  its  request. 

Petitioner  emphasized  that  Rubberflex 
did  not  submit  to  the  Department  a 
listing  of  reporting  errors  at  the 
commencement  of  verification,  nor  was 
petitioner  served  such  a  list,  as  required 
by  the  Department's  regulations. 
Petitioner  contends  that  Rubberflex's 
claim  that  the  Department  was  advised 
at  the  commencement  of  verification  of 
certain  errors  in  its  submissions  should 
be  of  no  consequence. 

DOC  Position:  As  stated  in  our 
preliminary  results,  we  found  that  the 
responses  provided  by  Rubberflex  could 
not  be  verified.  The  inaccuracies  which 
render  the  response  unusable  for 
purposes  of  margin  calculations  include 
the  tact  that  RuUwrflex  attempted  to 
provide  revised  questionnaire  responses 
at  verification  for  home  market  indirect 
selling  expenses,  direct  labor  and 
packing  labor  expense,  variable 
overhead,  financing  expenses  and  the 
cost  of  goods  sold;  for  these  same 
expenses  Rubberflex  could  not 
demonstrate  how  the  original  response 
was  supported  by  documentation,  nor 
could  it  document  the  difference 


between  the  original  and  revised 
submission  for  these  items. 

Rubberflex  failed  to  provide  written 
disclosure  of  changes  made  to  its 
questionnaire  response  on  the  first  day 
of  verification,  although  it  was  asked  to 
do  so.  Rather,  it  provided  verification 
exhibits  which  constitute  revised 
questionnaire  responses  throughout  the 
course  of  the  verification.  Rubberflex 
also  failed  to  explain  and/or  quantify 
the  e&cts  of  these  revisions,  rendering 
the  Department  unable  to  assess  the 
significance  or  impact  of  these  changes. 
As  we  stated  in  Elemental  Sulphur  Prom 
Canada:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  62  FR  969,  970  (January  7, 
1997),  the  Department  can  accept  new 
information  at  verification  only  when 
(1)  the  need  for  that  information  was  not 
evident  previously,  (2)  the  information 
makes  minor  corrections  to  information 
already  on  the  record,  or  (3)  the 
information  corroborates,  supports,  or 
clarifies  information  already  on  the 
record. 

Rubberflex  states  in  its  brief  that  it 
submitted  such  revisions  at  the 
beginning  of  the  verification.  This  is 
directly  contradicted  by  the  facia  on  the 
record  There  were  38  verification 
exhibits  covering  the  verification  in 
Malaysia.  The  document  concerning 
packing  costs  is  exhibit  number  18,  that 
regarding  direct  labor  is  exhibit  number 
22  and  that  regarding  fixed  overhead  is 
exhibit  number  33.  As  such,  the  record 
clearly  demonstrates  that  the 
information  was  provided  piecemeal, 
and  late  in  the  verification  exercise. 

We  also  disagree  with  Rubberflex's 
contention  that  the  Department  engaged 
in  any  discussion  during  verification 
concerning  a  suggestion  that  Rubberflex 
file  any  corrected  worksheets  with  the 
exhibits  normally  filed  after  verification. 
We  further  disagree  that  Rubberflex 
engaged  in  any  discussion  concerning 
the  provision  of  a  revised  computer 
tape.  Moreover,  given  the  pervasive 
errors  and  changes  made  to  the 
questionnaire  response  and  the 
difficulties  verifying  those  changes,  the 
E)epartment  has  no  reason  to  believe 
that  a  new  computer  tape,  submitted 
after  verification,  would  accurately 
represent  the  changes  to  the  response 
that  were  presented  during  the 
verification.  Under  the  circumstances  of 
this  case,  the  Department  would 
undermine  its  purpose  in  verifying  the 
questionnaire  response  by  accepting 
such  new  information  after  verification. 

Comment  18:  Corporate  Structure. 
Rubberflex  disputes  the  Department's 
finding  that  Rubberflex  failed  to  identify 
the  owners  of  its  company  and  the 
existence  of  an  affiliated  European 
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company.  Rubberflex  claims  that  it 
demonstrated  the  identity  of  its  parent 
company  through  its  annual  return  to 
the  Government  of  Malaysia,  which 
reports  information  regarding  its 
shareholders  and  directors.  Further, 
Rubberflex  contends  that  it  tied  the 
shareholdings  from  the  annual  return  to 
a  corporate  structure  worksheet 
provided  in  its  response. 

In  addition,  regarding  any  European 
affiliates,  Rubberflex  contends  that  it 
could  not  provide  documentation 
regarding  the  sale  of  these  companies, 
which  it  explained  to  the  Department  at 
verification.  Rubberflex  further  states 
that,  regardless,  the  sale  of  affiliated 
European  resellers  have  no  relevance  to 
Rubberflex's  sales  verification  in  the 
home  and  U.S.  markets. 

DOC  Position:  We  disagree  with 
Rubberflex  that  corporate  structure  was 
adequately  verified.  Rubberflex 
provided  new  information  at 
verification  by  introducing  the  existence 
of  a  previously  unreported  corporate 
owner.  We  asked  Rubberflex  to  provide 
information  regarding  whether  this 
company  had  any  affiliation  with 
Rubberflex's  customers  or  suppliers. 
However,  Rubberflex  declined  to 
produce  such  information.  Rubberflex 
merely  stated,  as  it  does  in  its  case 
briefs,  that  the  affiliated  European 
resellers  have  no  relevance  to 
Rubberflex's  sales  in  the  home  market 
and  the  United  States.  Consequently, 
the  Department  was  unable  to  satisfy 
itself  regarding  whether  any  related- 
party  sales,  loans,  equipment  purchases 
or  raw  material  purchases  occurred 
during  the  POR.  As  the  U.S.  Court  of 
International  Trade  stated  in  Krupp 
StahlA.G.  V.  United  States,  17  CIT  450; 
822  F.  Supp.  789,  792  (1993),  it  is 
inappropriate  for  respondents  to  limit  or 
control  which  information  they  present 
to  the  Department  in  a  way  that  impedes 
the  Department's  ability  to  confirm  the 
accuracy  of  the  questioimaire  response 
or  forces  the  Department  to  use 
information  most  beneficial  to  them. 
Comment  1 9:  Direct  Material  Costs. 
Rubberflex  claims  that  the  Department 
verified  the  direct  material  costs  used  in 
its  COP  and  CV  submissions.  Rubberflex 
contends  that  the  Department  examined 
the  following  steps  Rubberflex  used  to 
calculate  the  direct  material  costs:  (1) 
The  compound  recipes  of  direct 
materials  latepc  and  chnnicals  used  as 
the  basis  for  determining  product- 
specific  cost  of  productions  for  all  types 
of  rubber  thread;  (2)  the  budgeted  costs 
used  to  derive  the  standard  per-unit 
costs;  (3)  the  actual  cost  of  materials 
used;  and  (4)  the  variance  between 
standard  and  actual  material  costs. 
Rubberflex  argues  that  the  Department 


verified  the  steps  by  examining  batch 
records  (computer  listings  which 
^SS^^BtB  B  number  of  invoices  that 
appear  as  a  single  line  item  in  the 
general  ledger),  testing  inventory 
formulas,  and  determining  that 
Rubberflex  accurately  captured  and 
reflected  all  direct  material  costs 
incurred  during  the  review  period. 

Rubberflex  notes  that  the  Department 
questioned  the  budgeted  costs  because 
they  were  derived  in  1991  and  differed 
from  the  weighted-average  costs  of 
materials  in  inventory.  Rubberflex 
stated  that  these  budgeted  costs  had  not 
been  revised  since  1991  because  they 
were  still  a  reasonable  estimation  of  the 
costs  of  the  various  materials  used  to 
produce  rubber  thread  and  none  of  the 
costs  had  changed  significantly. 
Rubberflex  argues  that  the  budgeted 
costs  are  a  reasonably  accurate  tool  for 
predicting  costs  over  time. 

DOC  Position:  We  disagree  with 
Rubberflex  that  per-unit  direct  materials 
cost  was  verified.  We  did  verify  the  total 
material  cost  diuing  the  POR  as  well  as 
the  actual  quantify  of  materials  used. 
However,  neither  of  these  figures  alone 
is  sufficient  to  calculate  the  per-unit 
cost  reported  in  the  questionnaire 
response.  Rubberflex  reported  its  per- 
imit  material  cost  by  multiplying  actual 
material  used  per  product  by  standard 
material  prices  to  arrive  at  a  standard 
cost  To  calculate  a  variaqpe,  Rubberflex 
calculated  the  total  material  cost  at 
standard;  it  then  made  a  factory-wide 
adjustment  for  the  difference  between 
total  actual  material  cost  and  the  total 
material  cost  at  standard.  This 
methodology  is  not,  in  itself,  a  problem. 

There  are  two  problems  whicn  arise 
from  Rubberflex's  use  of  the  1991 
standard  prices.  The  first  is  that 
RuUwrflex  was  unable  to  substantiate 
how  those  prices  were  calculated  in 
1991  and  what  those  figures  represent. 
Therefore,  it  is  not  possible  to  evaluate 
the  accuracy  of  the  per-unit  cost 
calculations.  RubbOTflex  made  no 
attempt  to  demonstrate  that  these  prices 
were  reasonable,  or  that  the  use  of  1991 
prices  to  calculate  costs  for  1995 
products  was  non-distortive. 

The  second  problem  is  that  the  actual 
material  prices  paid  by  Rubbmflex 
during  the  POR  have  changed  relative  to 
the  1991  standard  prices  that  were  used 
as  the  basis  for  the  company's  standard 
costs  and  variance  allocation.  As  the 
verffication  report  on  page  17  states,  we 
compared  the  1991  standard  prices  with 
the  actual  POR  prices  and  found  that  the 
prices  of  individual  materials  increased 
or  decreased  at  different  rates.  In  several 
instances  the  changes  were  substantial. 
Because  each  product  uses  a  diffierent 
mix  of  materials,  the  cost  of  producing 


each  different  product  would  change 
relative  to  the  cost  of  other  products 
produced  in  the  factory.  "Hius,  by 
neglecting  to  update  its  standard 
material  prices  to  reflect  changes  in  the 
actual  cost  of  materials,  Rubberflex 
failed  to  accurately  capture  the  per-unit 
materials  cost  for  the  subject 
merchandise,  both  in  terms  of  its 
standard  cost  and  for  its  variance 
allocation. 

Comment  20:  Direct  Labor  Costs. 
Rubberflex  contends  that  the 
Department  verified  its  labor  costs  in 
full.  Rubberflex  ar^gues  that  it  used  the 
following  steps  to  calculate  the  direct 
labor  costs  reported  in  its  COP/CV 
submissions:  (1)  Calculate  actual  direct 
labor  cost  per  minute  of  production  by 
dividing  total  direct  labor  costs  during 
the  review  period  by  the  total 
production  time  during  the  review 
period;  (2)  allocate  the  cost  per  minute 
to  specffic  products  based  on  the 
standard  number  of  minutes  required  to 
produce  particular  types  of  rubber 
thread;  and  (3)  adjust  the  product- 
specific  costs  calculated  using  the 
standard  yield  for  the  variance  between 
actual  and  predicted  factory  operation. 

Rubberflex  notes  that  at  the  beginning 
of  verification,  it  disclosed  certain 
minor  revisions,  and  provided  a 
corrected  worksheet,  to  the  Department 
Rubberflex  claims  that  a  side-t^-side 
comparison  of  the  original  and  corrected 
worksheets  reveals  only  nunor 
corrections.  In  order  to  verify  the 
corrected  worksheet,  Rubberflex  states 
that  it  traced  all  of  the  reported 
expenses  to  its  trial  balance,  and  traced 
fit)m  the  trial  balance  to  the  general 
ledger  and  relevant  source 
documentation. 

DOC  Position:  We  agree  that 
Rubberflex  followed  the  method  it 
outlined  to  determine  direct  labor 
expenses.  However,  we  disagree  with 
Rubberflex's  characterization  that  these 
expenses  were  fully  verified.  See  DOC 
Position  to  coounent  17.  Rubberflex 
failed  to  clearly  demonstrate  the  impact 
of  these  changes  on  the  calculations  in 
the  questionnaire  response.  For 
example,  Rubberflex  contends  that  the 
revised  data  reflected  merely  a 
reclassification  of  certain  labor  costs. 
Despite  the  fact  that  much  of 
Rubberflex's  explanation  is  post  hoc, 
thefr  own  exhibits  belie  their  assertions. 
An  examination  of  the  exhibits  placed 
side-by-side  in  exhibit  3  of  Rubberflex's 
brief  reveals  numerous  and  significant 
diffierences  in  the  exhibits,  differences 
that  Rubberflex  failed  to  account  for. 
A  second  problem  arose  during  the 
verification  of  labor  expenses.  As  we 
explain  on  page  15  of  our  verification 
report,  Rubberflex  failed  to  provide 
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supporting  documentation  for 
managerial  labor  expenses,  despite  the 
Department's  request,  thus  placing 
control  *  *  *  in  the  hands  of 
uncooperative  respondents  who  could 
force  Commerce  to  use  possibly 
luirepresentative  information  most 
beneficial  to  them.  Krupp  Stahl,  822  F. 
Supp.  at  792. 

Comment  21:  Variable  Overhead 
Costs.  Rubberflex  contends  that  at  the 
beginning  of  verification,  it  disclosed  to 
the  Department  two  minor  errors 
concerning  its  variable  overhead  costs: 
(1)  Rubberilex  reported  the  salary  of  the 
lactory  supervisor  and  manager  as 
variable  overhead  costs,  rather  than 
fixed  overhead  costs;  and  (2)  certain 
components  of  variable  overhead 
needed  to  be  corrected  to  reflect  year- 
end  adjustments.  Rubberflex  stated  that 
a  corrected  worksheet  reflecting  this 
reallocation  was  submitted  to  the 
Department  during  the  cost  verification. 
Rubberflex  claims  that  a  side-by-side 
comparison  of  the  original  and  corrected 
worksheets  reveals  only  minor  changes. 
Rubberflex  states  that  the  costs  were 
verified  by  the  Department  and  that 
final  expense  figures  used  were 
appropriately  recorded  in  monthly 
accounts,  according  to  the  Department's 
verification  report  In  addition, 
Rubberflex  states  that  these  minor 
changes  were  necessitated  by 
adjustments  made  by  the  auditors  after 
performing  a  physical  inventory  of 
materials. 

DOC  Position:  We  disagree.  See  DOC 
Position  to  Comment  17. 

Comment  22:  Fixed  Overhead  Costs. 
Rubberflex  contends  that  at  the 
begiiming  of  verification,  it  disclosed  to 
the  Department  several  minor  errors 
concerning  its  fixed  overhead  costs:  (1) 
Rubberflex  reported  the  salary  of  the 
factory  supervisor  and  manager  as 
variable  overhead  costs,  rather  than 
fixed  overhead  costs;  (2)  the  cost  of  all 
benefits  for  workers  in  the  factory  was 
included  in  fixed  overhead  cost,  rather 
than  being  allocated  among  direct  labor 
costs,  fixed  overhead  costs,  and  packing 
labor  costs;  and  (3)  Rubberflex's  auditor 
made  a  provision  for  writing-off 
finished  goods  inventory,  which  did  not 
exist  at  the  time  of  the  original 
questionnaire  response.  Rubberflex 
stated  that  it  provided  a  corrected 
worksheet  reflecting  this  reallocation 
during  the  cost  verification.  Rubberflex 
contends  that  the  magnitude  of  any 
corrections  made  with  regard  to  the 
original  worksheet  were  minor. 
Rubberflex  contends  that  the 
Department  verified  the  corrected 
worksheet  by  tracing  expense  amounts 
to  source  dociunents,  the  trial  balance 
and  the  general  ledger. 


DOC  Position:  We  disagree.  See  DOC 
Position  to  Comment  17. 

Comment  23:  Depreciation. 
Rubberflex  claims  that  the  Department 
verified  the  reported  depreciation 
figiires  by  tracing  the  figures  to  the  trial 
balance,  general  ledger,  asset  schedules, 
and  selected  purchase  invoices  for  . 
assets.  Rubberflex  disputes  the 
Department's  finding  in  the  verification 
report  that  it  could  not  rely  on  the 
accuracy  of  reported  depreciation 
expense  due  to  the  fact  that  the  original 
cost  basis  for  certain  assets  acquired 
prior  to  1990  could  not  be  traced  to  the 
appropriate  asset  schedule  in  the  year  of 
purchase.  Rubberflex  justifies  its 
inability  to  produce  original  cost  basis 
information  on  certain  assets  by 
claiming  that:  (1)  It  is  uru«asonable  for 
accounting  or  tax  purposes  to  maintain 
accounting  documents  for  more  than 
five  years,  particularly  where  Malaysian 
tax  authorities  do  not  require  the 
retention  of  these  docimients  for  that 
period  of  time;  (2)  Rubberflex  was  not 
notified  that  such  documents  may  be 
needed  for  verification  purposes;  and  (3) 
the  Department  traced  the  annual 
depreciation  for  assets  purchased  before 
1990  to  trial  balances  and  asset 
schedules  for  fiscal  years  1993, 1994, 
and  1995,  and  could  plainly  see  that  the 
assets  were  being  depreciated  in  a 
systematic  maimer,  which  was  reviewed 
and  approved  hy  its  auditors.  Therefore, 
Rubberflex  claims  that  its  inability  to 
provide  original  asset  schedules  for 
years  prior  to  1990  does  not  provide 
grounds  for  the  Department  to  question 
the  accuracy  of  the  reported  costs. 

DOC  Position:  We  disagree  with 
Rubberflex  that  its  inability  to  provide 
original  asset  ledgers  for  certain  items 
requested  is  not  a  verification  problem. 
The  verification  report  specifies  that  we 
became  aware  that  Rubberflex 
purchased  certain  major  pieces  of 
capital  equipment  from  an  affiliated 
party.  Examples  of  these  purchases  are 
recorded  on  verification  exhibit  36. 
Pages  18  and  19  of  the  verification 
report  note  that  we  attempted  to 
determine  whether  the  transfer  price  of 
such  equipment,  and  the  associated 
depreciation  expenses,  represented 
arm's-length  transactions.  Rubberflex 
failed  to  provide  information  responsive 
to  our  request.  Thus,  we  were  unable  to 
satisfy  ourselves  in  this  regard. 

We  agree  that  Rubberflex  reported  the 
depreciation  expenses  on  its  books  and 
records,  which  were  audited  and  in 
accordance  with  Malaysian  GAAP. 
Normally  we  use  the  costs  and  expenses 
recorded  on  the  company's  books  and 
records,  provided  that  we  are  satisfied 
that  such  costs  are  non-distortive.  In 
this  case,  we  had  reason  to  question 


whether  the  depreciation  expenses 
recorded  on  Rubberflex's  books  where 
under-or  overstated  {i.e.  distortive)  by 
reason  of  an  affiliated  party  transaction. 

Finally,  it  is  reasonable  to  request 
Rubberflex  to  document  the  figures  that 
it  used  to  record  its  depreciation 
expense  on  its  books  and  records. 
Rubberflex  depreciates  certain  machines 
and  buildings  for  more  than  5  years  and 
reflects  those  figures  on  its  books  and 
records.  It  is  standard  verification 
practice  to  ask  companies  to 
demonstrate  the  figures,  and  to  keep 
documentation  supporting  information 
submitted  in  an  antidumping 
proceeding,  for  the  purpose  of 
verification.  The  U.S.  Court  of 
International  Trade  held  in  Krupp  Stahl, 
822  F.  Supp.  at  792,  that,  despite  the 
fact  that  the  German  authorities  did  not 
require  the  company  to  maintain 
business  records  for  more  than  five 
years,  it  did  not  absolve  a  respondent  in 
an  antidumping  proceeding  of  the 
responsibility  of  providing  source 
documents  to  support  its  questionnaire 
response. 

Comment  24:  General  and 
Administrative  (GErA)  Expenses. 
Rubberflex  states  that  at  the  beginning 
of  verification,  it  submitted  a  revised 
worksheet  which  properly  captured 
certain  G&A  expenses.  Some  of  these 
expenses  were  misclassified  as  G&A 
expenses  in  the  original  questioimaire 
response  and,  therefore,  were  not 
properly  included  in  the  worksheet  for 
indirect  selling  expenses.  Rubberflex 
further  explains  that  it  provided 
worksheets  and  source  dociunentation 
which  substantiated  its  allocation 
methodology  with  regard  to  indirect 
selling  expenses  and  G&A  expenses. 
Rubberflex  contends  that  the 
Department  traced  the  amounts  shown 
in  the  revised  worksheet  to  relevant  trial 
balances,  source  docruientation,  and 
the  general  ledger. 

DOC  Position:  We  disagree.  See  DOC 
Position  to  Comment  17.  The  G&A 
expenses  in  the  original  questionnaire 
response  were  presented  in  a  different 
format  from  the  G&A  expenses  in  the 
revisions  presented  at  verification,  so 
direct  comparisons  are  not  possible. 
Rubberflex  never  presented  a  systematic 
explanation  of  how  individual  elements 
of  G&A  were  affected  by  the  revisions, 
nor  how.  or  why  the  totals  changed. 
Rather,  as  with  variable  overhead,  the 
Department  was  left  with  insufficient 
time  and  information  to  evaluate  the 
magnitude  of  the  change.  Again,  this 
was  a  situation  where  a  company's 
failure  to  reconcile  its  submitted  costs  to 
its  normal  books  and  records  prevents 
us  from  quantifying  the  magnitude  of 
the  distortions  which  exist  in  its 


submitted  data.  Certain  Cut-to-Length 
Carbon  Stee]  Plate  From  Sweden: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
51898,  51899  {October  4,  1996)  (the 
Department's  position  adopted  in  the 
final  results  of  review,  62  FR  18396 
(April  15, 1997)). 

Finally,  contrary  to  Rubberflex's 
assertion,  it  was  unable  to  tie  the 
specific  line  items  from  its  revised 
worksheets  to  the  audited  financial 
statements.  The  fact  that  total  profit, 
sales,  and  cost  of  goods  sold  (COGS) 
figures  were  traced  is  irrelevant.  It  is 
precisely  the  items  which  could  not  be 
traced—the  components  of  G&A — ^which 
were  under  evaluation  at  verification. 

Comment  25:  Financing  Expense. 
Rubberflex  states  that  while  preparing 
for  verification  it  discovered  slight 
errors  related  to  the  amounts  reported 
for  bank  charges  and  interest  on  bills 
refinanced.  Rubberflex  further  states 
that  these  corrections  were  presented  to 
the  Department  at  verification  and  that 
it  demonstrated  the  accuracy  of  the 
revised  worksheet  by  fying  the  total 
financing  expenses  and  interest  received 
to  the  total  expenses  stated  in  the  trial 
balance  for  financing  expenses  and 
interest  received,  respectively. 

DOC  Position:  We  disagree.  See  DOC 
Position  to  Comment  1 7  and  pages  20 
and  21  of  the  verification  report 

Comment  26:  Conduct  of  the  review. 
Rubberflex  contends  that  it  fully 
cooperated  imder  difficult 
circumstances  during  this  proceeding 
and  that  the  Department  must  bear  a 
significant  portion  of  the  responsibilify 
for  any  problems  that  arose  at 
verification.  In  addition  to  the  short 
preparation  time  given  to  Rubberflex 
prior  to  the  verification,  Rubberflex 
enumerates  a  list  of  Departmental 
procedural  errors,  which  Rubberflex 
contends  unfairly  prejudiced  its 
interests  and  resulted  in  the  use  of  BIA 
in  the  preliminary  results.  According  to 
Rubberflex,  these  procedural  errors  were 
due  to  the  Department's  untimely 
handling  of  the  case.  Rubberflex  stated 
that  it  did  the  best  it  could  under  these 
circumstances  to  cooperate  fully  and 
that  it  submitted  its  responses  and 
verification  exhibits  in  a  timely  maimer, 
and  .prepared  for  the  verification  to  the 
extent  possible  given  the  time  available. 

DOC  Position:  We  agree  with 
Rubberflex  that  there  was  a  great  deal  of 
case  activity  within  a  relatively  short 
period  in  1996.  However,  we  disagree 
that  we  unfairly  prejudiced  Rubberflex 
by  our  conduct  of  the  case.  The 
supplemental  questionnaires  for  this ' 
and  the  1994-1995  review  were 
relatively  short  and  not  overly 
demanding  and  Rubberflex  was  given 


adequate  time  to  respond.  The  record 
reflects  that  Rubberflex  was  given 
several  extensions  of  time  to  submit  its 
data;  in  fact,  Rubberflex  was  granted 
every  extension  request  it  made.  Finally, 
Rubberflex  was  given  sufficient  notice 
of  the  timing  of  verification,  and  the 
Department  followed  the  same  standard 
procedures,  and  issued  a  standard 
verification  outiine  which  was    ' 
substantially  similar  for  the  verification 
of  information  in  both  the  1993-1994 
and  1994-1995  reviews.  These 
procedures  were  similar  to  those 
followed  in  the  original  investigation, 
when  Rubberflex  underwent 
verification.  Thus,  thbre  is  litUe 
evidence  that  the  Department's  conduct 
of  the  case  placed  an  unreasonable 
burden  on  Rubberflex.  Rather,  in  this 
case,  as  in  virtually  every  case  the 
Department  conducts,  the  burden  on 
respondents  is  to  provide  accurate  and 
timely  data  which  can  be  verified.  To 
the  greatest  extent  possible,  the 
Department  strives  to  be  flexible  with 
deadlines  for  respondents;  ultimately, 
hoMrever,  it  is  respondents' 
responsibility  to  meet  this  burden. 
Nevertheless,  we  took  into  account 
Rubberflex's  level  of  cooperation  in  this 
case  in  our  selection  of  the  appropriate 
BIA  rate  for  Rubberflex's  antidumping 
margin.  (See  Best  Information  Available 
for  Rubberflex  section  above.) 

Comment  27:  Partial  BIA.  Becaus^  of 
the  arguments  presented,  Rubberflex 
claims  that  the  application  of  a  total  BIA 
is  not  warranted.  Rubberflex  contends 
that  during  verification,  it  tied  all 
information  submitted  in  its  original 
response  to  its  trial  balance,  and 
ultimately,  to  its  audited  financial 
statements.  Further,  Rubberflex 
emphasizes  that  because  the  Department 
verified  virtually  all  of  the  submitted 
sales  and  cost  dafa,  the  fact  that  a  few 
minor  errors  were  disclosed  at  the 
commencement  of  verification  should 
not  provide  the  legal  basis  for  the 
Department  to  disregard  its  entire 
response  and  resort  to  BIA.  Rubberflex 
cites  to  prior  Departmental 
determinations  in  which  the 
Department  states  that  it  will  resort  to 
BIA  only  for  those  specific  items  of  the 
response  that  it  was  not  able  to  verify. 
See  Notice  of  Preliminary  Results  c/ 
Antidumping  Duty  Review;  Roller 
Chain,  Other  Than  Bicycle,  From  Japan, 
61  FR  28171,  Oune  4, 1996);  F/na; 
Results  of  Antidumping  Duty  Review 
and  Revocation  in  Part  of  Antidumping 
Duty  Order  on  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished  from  the  People's  Republic 
of  China,  62  FR  6189.  (February  11, 
1997).  Rubberflex  concedes  that  it  did 


not  submit  an  error-free  response. 
However,  Rubberflex  states  that  minor 
errors  and  corrections  were  presented  to 
the  Department  during  verification. 
Rubberflex  argues  that  the  fact  that  some 
corrections  were  not  presented  on  the 
first  day  of  verification  does  not  provide 
the  Department  reasonable  grounds  for 
disregarding  them  because  Rubberflex 
was  provided  only  two  days  for 
verification  preparation.  Therefore,  in 
light  of  the  above-mentioned 
circumstances.  Rubberflex's  cooperation 
in  this  review,  and  Rubberflex's  claims 
that  the  Department  was  able  to  verify 
its  responses.  Rubberflex  argues  that  the 
Department  does  not  have  legal  grounds 
to  use  total  BIA. 

Petitioner  contends  that  because  the 
Department  determined  during 
verification  that  Rubberflex's 
questionnaire  responses  were  wholly 
deficient  and  unverifiable,  Rubberflex 
should  therefore  be  assigned  a  total  BIA 
rate.  Petitioner  cites  to  the  Department's 
Analysis  Memorandum  of  December  12, 
1996  and  the  verification  report,  which 
docimient  Rubberflex's 
uncooperativeness  due  to  misreportings, 
inaccuracies  and  omissions  of  oertain 
information.  Petitioner  therefore  argues 
that  the  Department  should  assess  a 
margin  which  corresponds  to  criteria 
ouUined  in  the  Department's 
Antidumping  Manual;  •   •   *  when  a 
substantial  amount  of  a  response  does 
not  verify,  the  Department  will  normally 
assign  the  highest  margin  for  the 
relevaiff  class  or  kind  of  merchandise 
among  (1)  the  margins  in  the  petition, 
(2)  the  highest  calculated  margin  of  any 
respondent  within  that  country  •  •  • 
See  U.S.  Department  of  Commerce. 
Antidumping  Manual,  July  1993,  Ch.  6, 
at  3.  Further,  Petitioner  disputes  that 
Rubberflex's  claimed  errors  are  minor. 
Petitioner  contends  that  Rubberflex's 
purported  justification  for  such  errors, 
which  Rubberflex  claims  were  the  result 
of  year-end  accounting  adjustments,  are 
unsubstantiated,  and  unpersuasive. 
Petitioner  contends  that  any  year-end 
adjustments  should  have  been  reported 
long  before  verification.  Petitioner 
emphasizes  that  even  minor  errors 
would  nevertheless  generate  an 
inaccurate  margin  calculation,  which 
would  place  the  U.S.  industry  at  a 
disadvantage,  given  that  extruded 
rubber  thread  is  a  commodify,  price- 
sensitive  product. 

Petitioner  emphasizes  that  Rubberflex 
did  not  submit  to  the  Department  a 
listing  of  errors  at  the  commencement  of 
verification,  nor  was  petitioner  served 
such  a  list,  as  required  by  the 
Department's  regulations.  Petitioner 
contends  that  Rubberflex's  claim  that 
the  Department  was  advised  at  the 
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commencement  of  verification  regarding 
certain  errors  in  its  submissions  is 
therefore  of  no  consequence. 

DOC  Position:  We  aisagree  with 
Rubberflex  that  the  Department  was  able 
to  verify  Rubberflex's  questionnaire 
response  and  tie  all  of  the  information 
provided  in  the  original  response  to  the 
trial  balance,  and  ultimately  to  the 
audited  financial  statements.  We  have 
addressed  this  issue  in  the  Best 
Information  Available  for  Rubberflex 
section  of  this  notice. 

Comments  Concerning  Other 
Respondents 

Comment  28:  ESP  versus  PP  Sales. 
The  petitioner  alleges  that  Heveafil's 
back-to-back  sales  are  ESP,  and  not  PP 
sales,  as  reported  in  the  questionnaire 
response.  The  petitioner  argues  that  the 
name  back-to-back  sales  indicates  that 
the  U.S.  subsidiary  makes  the  sale  and 
determines  the  price  of  the  merchandise 
in  the  United  States.  Petitioner  also 
notes  that  both  Heveafil's  and  Filati's 
April  24, 1995  questionnaire  responses 
indicate  that  the  company's  per-unit 
price  is  not  fixed  until  the  U.S. 
subsidiary  issues  the  invoice  to  the  U.S. 
customer. 

Petitioner  further  contends  that  the 
Department  has  found  that  sales  made 
under  circumstances  like  those  made  by 
Heveafil  and  Filati  are  ESP  sales. 
Petitioner  notes  that  in  Brake  Drums 
and  Brake  Rotors  from  the  PRC: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postpoaement 
of  Final  Determination.  61  FR  53190, 
53194  (October  3,  1996),  the  Department 
stated  that  the  responsibilities  of  the 
U.S.  affiliates  go  well  beyond  those  of  a 
processor  of  sales  related 
documentation  or  a  communication  link 
and  therefore  designated  the  sales  in 
question  as  ESP  sales.  Petitioners  note 
that  in  Certain  Cold-Rolled  and 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  from  Korea:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  51882, 
51885  (October  44996),  the  Department 
found  it  more  appropriate  to  determine 
that  sales  were  CEP  sales  where:  (1)  The 
U.S.  subsidiary  was  the  importer  of 
record  and  took  title  to  the  merchandise; 
(2)  the  U.S.  subsidiary  financed  the 
relevant  sales  transactions:  (3)  and  the 
U.S.  subsidiary  assumed  the  seller's 
risk.  Petitioner  argues  that  Heveafil's 
and  Filati's  sales  meet  these  criteria. 

Heveafil  and  Filati  contend  that  the 
Department  has  repeatedly  treated  back- 
to-back  sales  as  PP  sales  in  the  original 
investigation  and  in  all  prior 
administrative  reviews.  They  note  that 
Commerce  verified  that  the 
characterization  of  the  sales  is  correct  in 


both  the  original  investigation  and  the 
first  administrative  review. 

Specifically,  respondents  argue  that 
back-to-back  sales  must  continue  to  be 
treated  as  purchase  price  sales,  in 
accordance  with  the  Department's   . 
practice  for  determining  indirect  PP/EP 
sales  as  set  forth  in  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
from  Korea;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  18547  (April  26,  1996). 
Heveafil  and  Filati  argue  that  because 
petitioner  has  not  submitted  any  new 
factual  information  that  would  warrant 
altering  the  treatment  of  these  sales,  the 
Department  must  not  depart  fit>m  its 
position  in  previous  determinations. 
Accordingly,  Heveafil  and  Filati  argue 
that  back-to-back  sales  conform  to  the 
Department's  practice  in  the  following 
ways:  (1)  Sales  were  made  prior  to 
importation;  (2)  the  subject  merchandise 
was  shipped  directly  to  the  unrelated 
customer  without  entering  the  inventory 
of  the  related  selling  agent;  (3)  direct 
shipment  to  the  unrelated  buyer  was  the 
customary  commercial  channel  for  sales 
of  this  merchandise  between  the  parties 
involved;  and,  (4)  the  related  selling 
agent  in  the  United  States  acted  only  as 
a  processor  of  sales-related 
documentation  and  a  communication 
link  with  iLe  unrelated  U.S.  buyers.  For 
the  sales  made  prior  to  importation, 
Filati  and  Heveafil  further  note  that  date 
of  sale  was  reported  as  the  bill  of  lading 
date,  which  occurred  before 
importation,  a  methodology  argued  to  be 
consistent  with  the  Department's  past 
determinations. 

DOC  Position:  We  agree  that 
Heveafil's  and  Filati's  back-to-back  sales 
are  properly  treated  as  PP  sales.  Each 
company  explained  in  its  questionnaire 
response  that  the  back-to-back  sales 
were  made  prior  to  importation,  and 
shipped  directly  to  the  unrelated  buyer 
without  ever  entering  a  branch  office 
warehouse.  They  noted  that  the  branch 
office  served  only  as  a  processor  of  sales 
related  documents.  Section  772(b)  of  the 
Act  states  that:  The  term  'purchase 
price'  means  the  price  at  which 
merchandise  is  purchased,  or  agreed  to 
be  purchased,  prior  to  the  date  of 
importation,  &om  a  reseller  or  the 
manufacturer  or  producer  of  the 
merchandise,  for  exportation  to  the 
United  States.  Heveafil's  and  Filati's 
back-to-back  sales  fall  within  the  criteria 
for  purchase  price  sales  set  forth  in 
section  772(b)  of  the  Act.  Since  there 
has  been  no  record  evidence  submitted 
in  this  segment  of  the  proceeding  that 
would  cause  us  to  alter  our  treatment  of 
these  sales  as  PP  sales,  we  are  not 
making  any  changes  to  our  calculations. 


Comment  29:  Adjustments  for 
Countervailing  Duties  (CVDs)  Paid. 
Heveafil,  Filati  and  Rubfil  contend  that 
the  Department  must  increase  the  U.S. 
price  for  certain  countervailing  duties 
paid  on  imports  of  the  subject 
merchandise  pursuant  to  the  CVD  order. 
In  accordance  with  section  772(d)(1)(D) 
of  the  Act,  the  Department  should 
increase  U.S.  price  by  the  amoimt  of  any 
countervailing  duty  imposed  on  the 
subject  merchandise  to  offset  an  export 
subsidy.  The  Department,  however,  has 
not  made  adjustments  nor  increased 
U.S.  price  for  export  subsidies  if  foreign 
market  value  (FMV)  has  been  based  on 
CV.  Respondents  note  that  the 
Department  has  declined  to  make 
adjustments  when  FMV  is  based  on  CV, 
on  the  grounds  that  any  benefit 
conferred  through  the  export  subsidy  is 
reflected  in  the  production  costs  as  well 
as  in  U.S.  price.  (See  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Extruded 
Rubber  Thread  from  Malaysia,  61  FR 
54767  (October  22,  1996). 

Respondents  assert  that  export 
subsidies,  specifically  income  tax 
holidays  and  income  tax  abatements,  are 
not  reflected  in  a  company's  production 
costs  and  must  be  included  in  an 
adjustment  to  U.S.  price.  They  note  that 
income  taxes  are  not  an  element  of  the 
cost  of  production.  Respondents  note 
that  the  following  Malaysian  export 
subsidy  programs  found  in  the  second 
and  third  countervailing  duty  reviews, 
qualify  as  income  tax  holidays  or 
income  tax  abatements  and  thus,  should 
be  used  in  an  adjustment  to  U.S.  price: 
(1)  Pioneer  Status;  (2)  Abatement  of 
Income  Tax  based  on  Ratio  of  Export 
Sales  to  Total  Sales:  (3)  Abatement  of 
Five  Percent  of  the  Value  of  Indigenous 
Malaysian  Materials  Used  in  Exports;  (4) 
Industrial  Building  Allowance;  and,  (5) 
Double  Deduction  for  Export  Promotion 
Expenses. 

DOC  Position:  We  agree  with 
respondents  that  the  programs:  (1) 
Pioneer  Statiis,  (2)  Abatement  of  Income 
Tax  Based  on  the  Ratio  of  Export  Sales 
to  Total  Sales,  (3)  Abatement  of  Five 
Percent  of  the  Value  of  Indigenous 
Malaysian  Materials  Used  in  Exports,  (4) 
Industrial  Building  Allowance,  and  (5) 
Double  Deduction  for  Export  Promotion 
Expenses  have  been  found 
countervailable  and  classified  as  export 
subsidies  in  the  most  recently 
completed  countervailing  duty  review, 
Extruded  Rubber  Thread  from  Malaysia; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  60  FR  55272 
(October  25,  1996). 

Therefore,  in  accordance  with  section 
772(d)(1)(D)  of  the  Act,  we  increase  U.S. 
price  by  the  amount  of  any 
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countervailing  duty  imposed  on  the 
merchandise  *  *  *  to  ofiiset  an  export 
subsidy.  The  two  most  recently 
completed  CVD  reviews.  Extruded 
/?u66er  Thread  from  Malaysia;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  55272 
(October  25, 1996)  for  calendar  year 
1993  and  Extruded  Rubber  Thread  from 
Malaysia;  Final  ResuHs  of 
Countervailing  Duty  Administrative 
Review.  60  FR  51982  (October  4,1995) 
covering  calendar  year  1994,  apply  to 
this  review.  The  calendar  year  1993 
CVD  review  found  country-wide  ad 
valorem  net  subsidies  of  1%  for  all 
companies,  of  which  0.28%  consisted  of 
export  subsidies.  Since  this  total  net 
subsidy  rate  is  not  de  minimis  within 
the  meaning  of  19  CFR  355.7  (section 
355.7  of  the  Department's  regulations), 
coimtnvailing  duties  will  be  imposed 
and  we  must  increase  U.S.  price  by  the 
amount  of  any  countervailing  duty 
imposed  on  the  merchandise  *  *  *  to 
ofbet  an  export  subsidy.  In  the  CVD 
review  covering  calendar  year  1994,  we 
found  company-specific  ad  valorem  net 
subsidies  of  0.23%  for  Heveafil,  0.19% 
for  Rubberflex,  0.38%  for  Rubfil  and 
1.39%  for  Filati  (of  which  0.15% 
constituted  export  subsidies).  These  net 
subsidy  rates,  with  the  exception  of 
Filati's,  are  de  minimis  witldn  the 
meaning  of  section  355.7  of  the 
Department's  regulations,  and  thus, 
duties  will  not  be  imposed  within  the 
meaning  of  section  772(dHl}(D)  of  the 
Act.  Since  Filati's  rate  during  both  of 
these  two  CVD  review  periods  was  not 
de  minimis  within  the  meaning  of 
section  355.7  of  the  Department's 
regulations,  we  therefore  increased  U.S. 
price  in  the  antidumping  duty 
calculation  for  Filati  by  the  amount  of 
the  countervailing  duty  imposed  on  the 
subject  merchandise  to  offset  the  export 
subsidies.  The  amoimt  of  duty  imposed 
to  offset  export  subsidies  is  0.28%  for 
the  period  October  1, 1993  through 
December  31, 1993,  and  0.15%  for  the 
period  January  1, 1994  though 
September  30, 1994.  We  made  no 
adjustments  for  Rubberflex  since  we 
used  BIA  to  determine  the  "mrgin. 

However,  we  do  not  increase  U.S. 
price  under  section  772(d)(1)(D)  of  the 
Act  when,  like  the  U.S.  price,  the 
foreign  market  value  already  reflects  the 
benefit  of  the  export  subsidies,  such  as 
in  the  case  of  Heveafil  and  Rubfil.  See, 
e.g..  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
from  India.  60  FR  10545, 10550 
(February  27, 1996).  FMV  for  boUi 
Rubfil  and  Heveafil  was  based  on  third- 
country  sales  and  CV  In  this  review. 


With  respect  to  exports  to  third-country 
markets,  respondents  receive  the  same 
benefits  from  export  subsidies  as  with 
exports  to  the  United  States.  Therefore, 
the  benefits  from  the  export  subsidies 
were  reflected  in  both  the  U.S.  price  and 
the  FMV  and  no  adjustment  was  made 
to  U.S.  price.  For  those  sales  where  CV 
was  used  as  the  basis  for  FMV.  we  used 
third-country  SG&A  expenses,  as  well  as 
third-country  profit  in  determining  CV 
for  both  companies.  Since  third-country 
SG&A  and  profit  reflect  the  benefits 
from  the  export  subsidies,  we  have 
similarly  made  no  adjustment  to  U.S. 
price  for  the  benefits  from  export 
subsidies. 

Comment  30:  Import  Duties.  Filati 
claims  that  the  Department  erred  in  not 
making  an  adjustment  for  TAXH.  which 
represents  the  impact  of  a  duty  imposed 
on  imported  inputs  used  to  produce 
rubber  thread  which  will  later  be 
exported,  and  is  collected  only  on  home 
market  sales.  Filati  notes  that  TAXH  is 
not  collected  on  e}q>ort  sales.  It  claims 
that  TAXH  is  included  in  the  price  of  its 
home  market  sales  and  is  passed  on  to 
its  Malaysian  cvistomers,  and,  therefore, 
constitutes  an  indirect  tax  imposed 
directiy  upon  the  foreign  like  product 
which  has  not  been  collected  on  the 
subject  merchandise.  Therefore,  Filati 
argues  that  TAXH  must  be  added  to  U.S. 
price  in  accordance  with  section 
772(d)(1)(C)  of  the  Act  Alternatively, 
Filati  proposes  that  the  Department  treat 
TAXH  as  a  difference  in  circimistances 
of  sale,  and  make  a  downward 
adjustment  to  FMv,  in  accordance  with 
section  773(a)(4)(B)  of  the  Act. 

Petitioner  disputes  Filati's  arguments. 
It  claims  that  Filati  did  not  claim  that 
the  home  market  prices  it  reported  to 
the  Department  include  these  indirect 
taxes.  Petitioner  notes  that,  as  a  general 
matter,  respondents  usually  report  home 
market  prices  to  the  Department  already 
exclusive  of  indirect  taxes.  As  a  result, 
petitioner  argues  that  TAXH  should  not 
be  netted  from  reported  home  market 
sales. 

DOC  Position:  We  disagree  that  these 
expenses  represent  a  tax  within  the 
meaning  of  section  772(d)(1)(C).  Filati's 
April  24, 1995  questionnaire  response 
identifies  the  expense  reported  in  the 
TAXH  column  as  a  duty  on  imported 
merchandise.  It  is  imposed  when  the 
goods  are  sold  in  the  home  market,  and 
remains  uincollected  when  the  subject 
merchandise  is  exported.  ConsequenUy, 
contrary  to  the  Filati's  characterization 
of  the  expense,  the  expenses  recorded  in 
the  TAXH  colmnns  represent  a  duty, 
and  not  a  tax.  Filati  explains  that  it 
includes  the  amount  of  this  duty  in  its 
home  mariiet  price  and  passes  it  on  to 
its  customers.  The  duty  is  neither  added 


to  nor  included  in  the  price  of  the 
exfwrt  goods.  Because  this  duty  is  only 
collected  on  home  market  sales,  and  not 
on  export  sales,  we  have  determined  it 
to  be  an  uncollected  duty  within  the 
meaning  of  section  772(d)(lKB)  of  the 
Act.  rather  than  an  uncollected  tax 
within  the  meaning  of  section 
772(dKl)(C)  of  the  Act.  ConsequenUy, 
pursuant  to  section  772(d)(1)(B)  of  the 
Act,  we  have  revised  our  calculations  by 
adding  the  amoimt  of  the  uncollected 
duty  to  the  U.S.  price. 

Coaunent  31 :  Assessment  for  Filati 
with  Respect  to  Re-exports  of  Covered 
Merchandise.  Filati  notes  that  the 
Department  determined  a  rate  of  0.00% 
for  the  preliminary  results  of  review.  It 
claims  that,  should  the  Department 
determine  a  margin  for  the  final  results 
of  review,  it  should  take  Filati's  re- 
exports of  covered  merchandise  into 
account  when  determining  the 
assessment  rate.  Filati  contends  that  it  is 
the  Department's  long-standing  policy, 
which  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
[The  Tonington  Company  v.  United 
States.  82  F.3d  1039  (Fed.  Cir.  1996)), 
not  to  calculate  or  collect  antidumping 
duties  on  subject  merchandise  that  is  re- 
exported without  any  sale  to 
unaffiliated  parties  in  the  United  States. 
Filati  contends  that  the  Department 
cannot  calculate  or  collect  antidumping 
duties  regarding  such  LmpcMts,  because 
in  the  atwence  of  sales  in  the  United 
States,  there  is  no  basis  for  calculating 
United  States  price.  Thus,  Filati 
explains,  where  a  respondent  provides 
evidence  that  merchandise  has  been  re- 
exported, the  Department  has  modified 
its  assessment  methodology  formula  to 
account  for  the  re-exports.  Filati  argues 
that  it  provided  evidence  of  such  entries 
in  its  September  23, 1996  supplemental 
response  and  that  there  were  no 
computer  programming  instructions  in 
the  preliminary  results  of  review  to 
accommodate  such  re-exports.  Filati 
further  argues  that  the  Department 
should  structure  its  assessment 
instructions  along  the  lines  outlined  in 
the  Department's  proposed  regulations 
(by  dividing  the  total  duties  calculated 
for  the  period  of  review  (PUDD)  by  the 
entered  value  of  the  sales  during  the 
POR,  and  directing  Customs  to  apply 
the  resulting  ad  valorem  rate  to  entries 
in  the  POR)  as  modified  by  the  "per- 
unit"  methodology  used  in  the 
Department's  August  31, 1992 
memorandum  to  Richard  W.  Moreland. 
First  Administrative  Review  of  3.5  Inch 
Microdisks  and  Coated  Media  Thereof 
from  Japan  (Microdisks),  Decisions 
Made  with  Respect  to  Issuing 
Assessment  Instructions  for  all  Five 
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Japanese  Companies  which  had  an 
either  PP  and  ESP  Sales  Transactions  of 
3.5-Inch  Microdisks  and  Coated  Media. 
Filati  argues  that  this  new  ad  valorem 
assessment  rate  should  be  calculated  by 
dividing  PUDD  by  the  entered  value  of 
sales  and  then  multiplying  the  result  by 
the  value  of  entries  minus  the  value  of 
re-exports  divided  by  the  value  of 
entries  (PUDO/entered  value  of  sales* 
(value  of  entries-value  of  re-exports)/ 
value  of  entries). 

DOC  Position:  We  have  recalculated 
the  maigin  for  Filati  and  found  that 
none  of  the  sales  were  made  at  prices 
that  incurred  a  margin.  Therefore,  the 
cash  deposit  rate  and  the  assessment 
rate  is  zero  and  this  issue  is  moot. 

Comment  32:  The  Calculation  of  the 
Average  Actual  Profit  for  Constructed 
Value.  Petitioner  contends  the 
Department  erroneously  used  Heveafil's, 
Filati's  and  Rubfil's  average  actual  profit 
on  both  profitable  and  unprofitable  sales 
for  the  profit  figure  in  the  CV 
calculation.  Petitioner  argues  that  only 
profit  on  profitable  sales  should  be  used 
in  the  calculation. 

Respondents  dispute  petitioner's 
contention,  arguing  that  the  Department 
calculates  profit  for  CV  without 
excluding  below-cost  sales.  In  support 
of  its  argument,  respondents  rely  on 
Federal-Mogul  Corp.  v.  United  States, 
918  F.  Supp.  386. 403  (OT  1996)  and 
Torrington  Co.  v.  United  States.  881  F. 
Supp.  622,  633  (CIT  1995),  as  well  as  a 
number  of  results  of  reviews  of 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
thereof. 

DOC  Position:  We  agree  with 
respondents.  Section  773(e)(l)(B)(ii)  of 
the  Act  states  that  the  amount  of  profit 
in  the  constructed  value  of  the  imported 
merchandise  shall  not  be  less  than  8 
percent  of  the  sum  of  such  general 
expenses  and  cost.  The  Act  does  not 
require  the  Department  to  use  only 
above  cost  sales  in  its  calculation  of 
profit  for  CV.  This  position  has  been 
upheld  in  the  court  cases  mentioned 
above.  Therefore,  we  have  made  no 
change  to  our  calculations. 

Comment  33:  The  Use  of  Color  as  a 
Model  Match  Criterion.  Petitioner  argues 
that  color  should  be  excluded  as  a 
matching  criterion.  Petitioner  cites 
Melamine  Institutional  Dinnerware  from 
Taiwan:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value  (Melamine),  62  FR 
1726.  at  1773  (January  13, 1997),  in 
which  the  Department  stated  that  (cjolor 
is  not  a  matching  criterion  in  this 
investigation:  thus,  it  is  inappropriate  to 
treat  these  products,  if  otherwise 
identical,  as  identical  for  purposes  of 
model  matching. 


According  to  respondents,  color 
should  not  be  excluded  as  a  matching 
criterion.  Since  color  was  used  in  the 
original  investigation  and  subsequent 
reviews,  the  Department  must  apply  the 
same  matching  criteria  in  this  period  of 
review. 

DOC  Position:  We  agree  with 
respondents  that  color  is  an  appropriate 
model  matching  criterion  in  this  case. 
The  Department  has  consistently  used 
color  as  a  product  matching  criteria  in 
the  investigation  and  reviews  of  the  AD 
order.  As  we  stated  in  our  response  to 
Comment  3  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Extruded  Rubber  Thread  from  Malaysia, 
57  FR  38465,  38468  (August  25, 1992) 
because  color  can  materially  affiect  cost 
and  be  important  to  the  customer  and 
the  use  of  the  product,  the  Department 
determined  at  an  early  stage  of  this 
investigation  that  color  should  be 
included  among  the  several  product 
matching  criteria.  See,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Extruded  Rubber  Thread 
from  Malaysia.  57  FR  38465,  (August 
25,  1992).  At  this  time,  petitioner 
supported  this  decision  and  has  since 
not  offered  any  substantive  reasons  for 
changing  the  matching  criteria. 
Moreover,  color  is  a  characteristic  fully 
in  accordance  with  the  matching  criteria 
as  outiined  in  the  January  26, 1994 
memorandum  to  the  file,  entitled 
Changing  the  Department's 
Questionnaire  Order  of  the  Product 
Concordance.  Petitioner  did  not 
comment  on  this  memo  which  ranked 
color  as  third  in  the  level  of  importance 
for  the  product  matching  criteria.  With 
respect  to  Melamine,  this  determination 
covers  a  product  with  different  physical 
characteristics,  different  uses  and 
different  expectations  by  the  ultimate 
purchasers  and,  therefore,  is  irrelevant 
to  this  case. 

Comment  34:  Heveafil's  Reported  Cost 
Figures.  Petitioner  notes  that  Heveafil 
reported  more  than  one  cost  figure  for 
a  number  of  products  without  providing 
any  explanation  for  the  provision  of 
more  than  one  weighted-average  cost.  In 
addition,  petitioner  notes  that  in  its 
preliminary  results  of  review,  the 
E)epartment  erred  in  using  the  average  of 
these  cost  figures  to  calculate  the  cost  of 
production  for  Heveafil.  Petitioner 
argues  that  by  using  this  average  cost, 
rather  than  the  highest  available  cost, 
Heveafil  benefits  from  the  unexplained 
ambiguity  in  the  response. 

DOC  Position:  We  disagree.  Heveafil 
reported  more  than  one  per-unit  cost  of 
production  for  certain  products  in  the 
1994—1995  review,  but  did  not  have  this 
data  problem  in  the  1993-1994  review. 


Therefore,  we  have  made  no  change  to 
our  calculation. 

Comment  35:  Rebates  in  the 
Calculation  of  a  Home  Market  Price  for 
comparison  to  COP.  Petitioner  asserts 
that  the  Department  failed  to  deduct 
Heveafil's  rebates  from  home  market 
prices  prior  to  conducting  the  sales 
below  cost  test. 

DOC  Position:  As  indicated  on  lines 
76  and  97  of  the  third-country  sales 
program  issued  in  the  preliminary 
results  of  review,  we  have  taken  rebates 
and  discounts  into  account  in  our 
determination  of  the  appropriate  third- 
country  price  to  be  compared  with  the 
cost  of  production  in  our  cost  test. 
Therefore,  we  have  made  no  change  to 
oiu"  calculation. 

Comment  36:  Mariiw  Insurance. 
Petitioner  asserts  that  Rubfil  did  not 
explain  how  it  calculated  its  reported 
cost  of  marine  insurance.  Accordingly. 
it  cannot  be  determined  if  marine 
insurance  was  correcUy  calculated. 
Petitioner  therefore  contends  that  the 
Department  should  use,  as  BLA,  the 
highest  unit  U.S.  marine  insurance  cost 
ofU.S.  sales  by  Rubfil. 

Rubfil  responds  that  in  its  April  27, 

1995  response,  it  explained  that  marine 
insurance  was  paid  according  to  the 
terms  of  a  global  insurance  policy  that 
covers  all  risks  associated  with  the 
shipment  of  merchandise  from  Rubfil's 
factory  to  its  customers  throughout  the 
world.  Rubfil  provided  a  copy  of  the 
insurance  agreement  in  exhibit  C-1, 
which  did  not  explicitiy  spell  out  the 
per-shipment  terms  of  the  policy. 

DOC  Position:  In  its  December  19, 

1996  Analysis  Memorandum  for  the 
Preliminary  Results  of  Review  for  Rubfil, 
the  Department  noted  that  Rubfil  did 
not  fully  explain  its  calculations  for 
marine  insurance.  However,  we  used 
the  information  provided  in  the 
questionnaire  response  to  calculate  oui 
margins.  We  did  not  request  Rubfil  to 
submit  further  information,  and  there  is 
no  basis  for  making  adverse  inferences 
as  suggested  by  petitioner.  Therefore, 
we  have  not  changed  our  calculations  in 
this  regard. 

Final  Results  of  Review 

As  a  result  of  comments  received  we 
have  revised  our  preliminary  results  and 
determine  that  the  following  margins 
exist  for  the  period  October  1,  1993 
through  September  30, 1994: 


Manufacturer/exporter 

Percent 
margin 

Rubber  Thread  international 

n 

DEPARTMENT  OF  COMMERCE 


—    Intemattonai  Trade  Administration 


Manufacturer/exportef 


Heveafil  Sdn.  Bhd 

Rubbertlex  Sdn.  Bhd  

RubW  Sdn.  Bhd .„ 

Filati  Lastex  Elastofitye  (Malaysia) 


Percent 
margin 


0.36 
29.63 
29.83 

0.00 


"There  were  no  shipments  or  sales  of  cov- 
ered merchandise  that  were  subbed  to  this  re- 
view. The  company  was  not  im^estigated/re- 
viewed  for  eailier  periods. 

The  E>epartment  shall  determine,  and 
the  Customs  service  shall  assess, 
antidxunping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  'The  Department  will  issue 
appraisement  instructions  directly  to 
the  U.S.  Customs  Service.  Since  the 
final  results  for  the  more  current  review 
period,  October  1, 1994  through 
September  30, 1995  were  published  on 
June  20, 1997,  the  cash  deposit 
instructions  contained  in  that  notice 
will  apply  to  all  shipments  to  the 
Uidted  States  of  su^ect  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  20, 
1997.  The  clumping  margins  established 
for  the  October  1, 1993  through 
September  30, 1994  period  will  have  no 
effect  on  the  cash  deposit  rate  for  any 
firm. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regidations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)),  section 
771(i)  of  the  Act  (19  U.S.C.  1677f(i))  and 
19  CFR  353.22. 

Dated:  November  12, 1997. 
Robert  S.  LaRawi, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-30634  Filed  11-21-97;  8:45  am) 


Export  Trade  Certificate  Of  Review 

action:  Notice  of  application. 


SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
suinunarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
I^OR  inmTHER  MFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
AfEairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  niunber. 
SUPPLBiefTARY  INFORMATXM:  Title  ID  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Roister  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  far  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
of  whether  a  Certificate  should  be 
issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  AfEain,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H,  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  fix>m  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  vereions  of  the 


comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  Certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  nimiber  97- 
00003."  A  summary  of  the  application 
is  as  follows. 

Sununary  of  the  Application 

-    Applicant:  The  Association  for  the 
Allocation  of  Rice  Quotas,  Inc. 
("AARQ"),  3200  TrammeU  Crow  Center, 
2001  Ross  Avenue,  Dallas,  Texas  75201- 
2997. 

Contacts:  M.  Jean  Anderson,  Esquire. 
Telephone:  (202)  682-7217;  Robert  M- 
Bor,  Esquire.  Telephone:  (202)  371- 
5730. 

Application  No.:  97-00003. 

Date  Deemed  Submitted:  November 
14. 1997. 

Membera  (in  addition  to  applicant): 
Affiliated  Rice  Milling,  Inc.,  Alvin, 
Texas;  American  Rice,  Inc.,  Houston, 
Texas;  Brinkley  Rice  Milling  Company, 
Brinkley,  Arkansas;  Broussard  Rice  Mill. 
Inc.,  Mermentau,  l.nniittnfm-  Busdi 
Agriciiltural  Resourcm,  Inc.  St  Louis, 
Missouri;  Cai^gill  Rice  Milling, 
Greenville.  Mississippi;  Connell  Rice  & 
Sugar  Co.,  Wesffield,  New  Jersey; 
Continental  Grain  Company,  New  York, 
New  York;  El  Campo  Rice  Milling 
Company,  Louise,  Texas:  Farmers'  Rice 
Cooperative,  Sacramento,  California: 
Farmers  Rice  Milling  Company,  Inc., 
Lake  Charles,  Louisiana:  Gulf  Rice 
Milling,  Inc..  Houston,  Texas;  Liberty 
Rice  Mill,  Inc.,  Kaplan,  Louisiana;  l.niijy 
Dreyfus  Corporation,  Wilton. 
Connecticut;  Newfield  Partners  Ltd., 
Miami,  Florida;  Producers  Rice  Mill. 
Inc.,  Stuttgart,  Arkansas;  Riceland 
Foods.  Inc.,  Stuttgart.  Arkansas; 
RiceTec.  Inc..  Alvin.  Texas;  Riviana 
Foods,  Inc.,  Houston,  Texas;  Sim  West 
Foods,  Inc.,  Davis,  California;  Supreme 
Rice  Mill,  Inc.,  Crowley,  Louisiana;  The 
Rice  Company,  Roseville,  California;  • 
and  Uncle  Ben's,  Inc.,  Houston,  Texas. 
AARQ  seeks  a  Certificate  to  cover  the 
following  specific  &q>ort  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operations. 

Export  Trade 

Products  shipped  under  the  TRQs 
will  be  semi-milled  or  wholly  milled 
rice,  whether  or  not  polished  or  glazed 
(item  1006.30  of  the  Harmonized  Tariff 
Schedules  [HTS]),  and  husked  (brown) 
rice  (item  1006.20  of  the  HTS). 
Distributions  of  the  TRQ  bid  proceeds 
will  be  based  on  exports  of  the  above 
types  of  rice  and  rice  in  the  husk  (paddy 
or  rou^)  (item  1006.10  of  the  HTS). 
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Export  MarkelB 

Rice  for  which  TRQ  awards  have  been 
made  will  be  exported  to  the  countries 
that  comprise  the  European  Union. 
Exports  that  will  serve  as  a  basis  for 
distribution  of  the  proceeds  of  the  TRQ 
awards  will  be  to  the  European  Union 
as  well  as  all  parts  of  the  world  except 
the  United  States  (the  Gfty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Conunonwealth  of  Puerto  Rico,  the    * 
Virgin  Islands.  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Opieratknis 

Purpose 

The  Association  for  the  AUocation  of 
Rice  Quotas,  Inc.  ("AARQ")  will 
manage  on  an  open  tender  basis  the 
tariff-rate  quotas  ("TRQs")  for  milled 
and  brown  rice  granted  by  the  European 
Union  ("EU")  to  the  United  States  under 
the  U.S.-EU  Enlargement  Agreement 
signed  July  22, 1996,  or  any  amended  or 
successor  agreement  providing  for  EU 
rice  TRQs  ("the  TRQ  System")  and 
provide  for  distribution  of  the  proceeds 
received  from  the  tender  process  as  set 
forth  below. 

Kfembership 

Any  person  or  entity  domiciled  or 
incorporated  in  the  United  States  may 
become  a  Member  of  AARQ  upon  (i) 
submission  to  the  Administrator  of  an 
application  accompanied  by  evidence 
that  the  applicant  is  a  rice  mill  or  has 
exported  U.S.  rice  from  the  United 
States,  (ii)  execution  of  the  AARQ 
Operating  Agreement,  and  (iii)  in  the 
case  of  applications  received  after 
December  31, 1997,  payment  of  a  one- 
time, nonrefundable  fee  of  $3,000  to 
AARQ.  The  fee  may  be  waived  for  small 
exporters,  as  determined  by  the  Board  of 
Directors  of  AARQ. 

TBQ  Administrator:  Implementation 

AARQ  shall  contract  with  an 
independent  third  party  Administrator 
who  is  not  engaged  in  the  production, 
milling,  distribution,  or  sale  of  rice,  who 
shall  bear  responsibility  for 
administering  the  TRQ  System,  subject 
to  general  oversight  and  supervision  by 
the  Board  of  Directors  of  AARQ. 

Open  Tender  Process;  Persons  or 
Entities  Eligible  to  Bid 

(a)  AARQ  shall  offer  TRQ  Certificates 
for  duty-fi«e  or  reduced-duty  shipments 
of  rice  to  the  EU  on  open  tender  to  the 
highest  bidders.  All  U.S.  TRQ  quantities 
(in  metric  tons)  shall  be  allocated 
through  the  Open  Tender  Process  for 


such  tranches  ("TRQ  Tranches")  as  may 
be  provided  for  in  the  relevant  EU 
regulations.  The  Open  Tender  Process 
shall  constitute  the  sole  and  exclusive 
mechanism  by  which  AARQ  allocates 
TRQ  quantities. 

(b)  Any  person  or  entity  incorporated 
or  domiciled  in  the  United  States, 
whether  or  not  a  Member  of  AARQ, 
shall  be  eligible  to  bid  in  any  Open' 
Tender  Process. 

Notice 

The  Administrator  will  publish  notice 
("Notice")  of  each  Open  Tender  Process 
to  be  held  for  the  allocation  of  TRQs  for 
each  TRQ  Tranche  in  the  Journal  of 
Commerce,  and  at  the  discretion  of 
AARQ  in  other  publicatioDiS  of  general 
circulation  witUn  the  U.S.  rice 
industry.  The  Notice  will  invite 
independent  bids  and  will  specify  (1) 
the  total  amount  (in  metric  tons)  of  each 
TRQ  to  be  allocated  pursuant  to  the 
applicable  TRQ  Tranche;  and  (ii)  the 
date  on  which  all  bids  for  TRQ 
Certificates  must  be  submitted  to  and 
received  by  the  Administrator  (the  "Bid 
Date").  The  Notice  will  normally  be 
published  not  later  than  45  days  prior 
to  the  opening  of  the  TRQ  Tranche;  if 
EU  decisions  on  the  opening  of  TRQs  or 
EU  regulations  necessitate  a  condensed 
timetable  for  notice  and  bidding,  the 
Administrator  will  publish  the  required 
Notice  as  promptiy  as  possible  after  the 
EU  annoimcements,  and  will  In  any 
event  specify  a  Bid  Date  that  is  at  least 
5  working  days  after  publication  of  the 
Notice.  Bids  may  be  submitted  by  hand 
delivery  or  facsimile,  and  miist  be 
received  by  the  Administrator  by  5:00 
p.m.  EST  on  the  Bid  Date. 

Form  of  Bid;  Performance  Security 

(a)  A  bid  shall  be  submitted  on  a  form 
provided  by  the  Administrator  and  shall 
state  (i)  the  name,  address,  telephone, 
and  facsimile  or  telex  number  of  the 
bidder,  (ii)  the  form  of  rice  and  quantity 
in  metric  tons  bid.  with  a  minimum  bid 
quantity  of  twenty  (20)  metric  tons;  (iii) 
the  bid  price  in  U.S.  doUars  per  metric 
ton;  and  (iv)  the  total  value  of  the  bid. 

(b)  The  bid  form  shall  contain  a 
provision,  signed  by  the  bidder,  that  the 
bidder  agrees  that  any  dispute  that  may 
arise  relating  to  the  bidding  process  or 
the  award  of  TRQ  Certificates  shall  be 
settied  by  arbitration  administered  by 
the  American  Arbitration  Association  in 
accordance  with  its  Commercial 
Arbitration  Rules,  and  judgment  on  the 
award  rendered  by  the  arbitrator  may  be 
entered  in  any  court  having  jurisdiction 
thereof. 

(c)  The  bidder  shall  submit  with  its 
bid(s)  a  performance  bond,  irrevocable 
letter  of  credit  drawn  on  a  U.S.  bank. 


cashier's  check,  wire  transfer,  or 
equivalent  performance  security,  in  a 
form  approved  by  AARQ  and  for  the 
benefit  of  an  account  designated  by  the 
Administrator,  in  the  amount  of  SSO.OOO 
or  the  total  value  of  its  bid(8).  whichever 
is  less.  Such  performance  security  shall 
be  forfeited  if  the  bidder  fails  timely  to 
pay  for  TRQ  Certificates  awarded  to  it. 
At  the  option  of  a  successful  bidder,  its 
performance  security  may  be  applied  to 
the  price  of  its  successful  bid(s),  or 
retained  as  security  for  a  subsequent 
Open  Tender  Process.  Any  performance 
security  not  forfeited,  applied  to  a  bid 
price,  or  retained  as  future  security  shall 
be  returned  to  the  bidder  promptiy  after 
the  close  of  the  Open  Tender  Process, 
(d)  Tlie  contents  of  the  bids  shall  be 
treated  by  the  Administrator  as 
confidential  and  may  be  disclosed  only 
to  another  neutral  third  party  as 
necessary  to  ensure  the  efCective 
operation  of  the  TRQ  System;  provided, 
however,  that  after  issuance  of  all  TRQ 
Certificates  in  an  Open  Tender  Process, 
the  Administrator  snail  promptly  notify 
all  bidders  of  and  release  to  the  public 
(i)  the  total  toimage  for  which  TRQ 
Certificates  were  awarded  under  the 
milled  rice  TRQ  Tranche  and  the  brown 
rice  TRQ  Tranche,  respectively,  and  (ii) 
the  price  per  metric  ton  of  the  highest 
successful  bid  for  each  TRQ  Tranche. 

TRQ  Certificate  Awards 

(a)  Following  the  close  of  the  bidding 
period,  alter  having  carefully  reviewed 
each  apparently  high  bid  to  ensure  its 
conformity  with  applicable 
requirements,  the  Administrator  shall  ' 
notify  each  high  bidder  that  its  bid(s) 
have  been  determined  to  be  high  bid(s). 
If  two  or  more  bidders  have  submitted 
identically  priced  high  bids  that 
together  cover  more  than  the  available 
tonnage,  the  Administrator  shall  divide 
the  award  among  those  bidders  in 
proportion  to  the  quantities  of  their  bids 
and  offer  the  proportionate  shares  to 
each  of  those  bidders.  If  any  of  those 
bidders  rejects  all  or  part  of  the  quantity 
offered,  it  shall  be  offered  first  to  the 
remaining  such  bidder(s)  and  then  to 
the  next  highest  bidder. 

(b)  Promptiy  after  issuance  of  the 
notification  that  its  bid  is  a  high  bid,  a 
bidder  shall  pay  the  full  amount  of  the 
bid  to  the  Administrator  either  by 
certified  check  or  by  wire  transfer  to  an 
account  designated  by  the 
Administrator.  If  the  bidder  fails  timely 
to  pay  the  full  amount  of  the  bid.  the 
Administrator  shall  revoke  the  award, 
and  grant  the  award  to  the  next  highest 
bidder. 

(c)  If  the  total  bids  received  cover  less 
than  the  tonnage  of  the  relevant  TRQ 
Tranche,  the  unused  portion  shall,  to 


the  extent  consistent  with  EU 
regulations,  be  carried  over  to  a 
succeeding  Tranche.  In  any  Tranche  as 
to  which  EU  regulations  prohibit  such 
carry-over,  should  total  bids  received 
cover  less  than  the  total  toimage 
available  in  the  Tranche,  the  unused 
portion  shall  be  offered  to  all  successful 
bidders,  in  proportion  to  the  size  of 
their  respective  awards,  at  the  lowest 
successful  bid  price. 

(d)  The  full  amounts  received  from 
successful  bidders  shall  be  deposited  in 
an  interest-bearing  account  designated 
by  the  Administrator  in  a  financial 
institution  approved  by  the  Board  of 
Directors  of  AARQ. 

Delivery  of  TRQ  Certificates 

(a)  Promptiy  after  receiving  the  full 
amount  of  a  successful  bid.  the 
Administrator  shall  transmit  to  the 
successful  bidder  a  TRQ  Certificate  that 
designates  the  quantity  and  form  of  rice 
covered  by  the  bid  and  any  knovm 
expiration  date  pursuant  to  EU 

Tlations. 
)  To  facilitate  monitoring  of 
shipments  of  packaged  rice  pursuant  to 
EU  regulations,  the  TRQ  Certificate  shall 
include  a  space  for  designation  by  the 
exporter  of  the  type  of  packaging,  if  any, 
of  the  rice  covered  by  the  TRQ 
Certificate. 

(c)  TRQ  Certificates  issued  to 
successful  bidders  shall  be  freely 
transferable. 

Disposition  of  Tender  Proceeds 

(a)  The  proceeds  of  Open  Tender 
Processes  shall  be  applied  and 
distributed  as  provided  in  paragraphs 
(b)  through  (g)  below. 

(b)  Operating  expenses  of  AARQ, 
including  legal,  accounting,  and 
administrative  costs  of  establishing  and 
operating  the  TRQ  System,  shall  be  paid 
as  incurred  from  tender  proceeds  as 
they  become  available,  pursuant  to 
authorization  by  the  AARQ  Board  of 
Directors. 

(c)  From  the  remaining  proceeds  of 
tenders  as  soon  as  available — 

(i)  The  U.S.  Rice  Industry  Coalition 
for  Exports.  Inc.  ("US  RICE")  shall  be 
reimbiused  for  its  documented  TRQ- 
related  legal-mcpenses  up  to  $450,000. 

(ii)  The  Rice  Millers'  Association 
("RMA")  shall  be  reimbursed  up  to 
$450,000  (A)  for  its  documented  TRQ- 
related  legal  and  administrative 
expenses.  (B)  for  payment  of  up  to 
$100,000  to  the  Committee  for  Fair 
Allocation  of  Rice  Quotas  for  its 
documented  TRQ-related  legal 
expenses.  (C)  for  payment  of  up  to 
$25,000  to  each  individual  member  of 
die  RMA/ETCR  for  its  documented  third 
party  legal  expenses  in  calendar  years 


1996  and  1997  in  connection  with  the 
establishment  of  an  ETC  for 
administration  of  the  TRQs,  and  (D)  for 
payment  of  $25,000  to  each  member  of 
the  RMA/ETCR  that  documents  that  it 
shipped  a  minimum  of  500  metric  tons 
of  milled  or  brown  rice  to  the  EU  in 
calendar  year  1996  and  has  not  received 
a  distribution  under  item  (C).  If  there  are 
insufficient  funds  available  to  make 
payments  provided  for  in  subparagraphs 
(c)(ii)(C)  and  (D),  the  amount  that  each 
RMA/ETCR  member  would  otherwise 
be  entiUed  to  receive  will  be  reduced  by 
a  pro-rata  amount  so  that  the  total 
distribution  will  be  equal  to  the  amount 
available  for  this  purpose. 

(d)  From  the  proceeds  of  tenders  in 
each  of  the  first  two  years  of  operations, 
each  Member  of  AARQ  that  documents 
to  the  Administrator  exports  of  milled 
or  brown  rice  to  Austria,  Sweden,  or 
Finland  during  1990-1994  shall  be  paid 
up  to  $75  per  metric  ton  of  its 
documented  1990-1994  annua]  average 
of  such  shipments,  provided,  however, 
that  the  total  amount  paid  to  all  eligible 
Members  under  this  provision  may  not 
exceed  $1,800,000  in  each  of  the  two 
years.  If  $1,800,000  is  insufficient  to 
permit  payments  of  $75  per  metric  ton, 
the  amount  that  each  eligible  Member 
would  otherwise  be  entitied  to  receive 
will  be  reduced  pro  rata  so  that  the  total 
distribution  will  be  equal  to  the  amoimt 
available  for  this  purpose.  Any 
docimiented  costs  previously  incurred 
by  the  RMA  in  reviewing  and  analy2dng 
dociunentation  of  member  shipments  to 
Aiistria,  Finland,  or  Sweden  during 
1990-1994  shall  be  consideiBd  a  cost  of 
administering  the  TRQ  System, 
pursuant  to  paragraph  (b)  above. 

(e)  Of  the  proceetu  remaining  at  the 
end  of  each  year  of  operations — 

(i)  Twenty-two  percent  (22%)  shall  be 
distributed  to  the  Rice  Foundation,  its 
successors,  or  assigns,  solely  for 
research  purposes  and  expenses  related 
thereto.  Disbursement  of  the  funds  by 
the  Rice  Foundation  is  the  subject  of  a 
separate  agreement  between  the  Rice 
Foundation  and  the  State  Rice  Producer 
Legislative  Groups  of  Arkansas, 
California,  Louisiana,  Mississippi, 
Missouri,  and  Texas,  and  any  dispute 
under  that  agreement  shall  not  be  a 
matter  for  resolution  under  this 
Operating  Agreement 

(ii)  Thirty-nine  percent  (39%)  shall  be 
distributed  to  Members  exporting  U.S. 
paddy,  brown,  and/or  milled  rice  to  the 
EU  based  on  their  percentage  shares  by 
volume,  adjusted  as  provided  in  item 
(iv)  of  this  subparagraph,  of  Members' 
exports  to  the  EU  during  the  year. 

(iii)  Thirty-nine  percent  (39%)  shall 
be  distributed  to  Members  exporting 
U.S.  paddy,  brown,  and/or  milled  rice  to 


all  non-EU  world  destinations,  based  on 
their  percentage  shares  by  volume, 
adjusted  as  provided  in  item  (iv)  of  this 
subparagraph,  of  Members'  non-EU 
worldwide  exports  during  the  year, 
(iv)  The  computation  of  Members' 
exports  under  this  paragraph  (e)  shall  be 
made  on  a  milled  rice  equivalent  basis 
using  U.S.  E)epartment  of  Agricultxu^ 
standard  equivalency  factors. 

(f)  A  year  shall  be  the  calendar  year, 
except  that  if  an  Open  Tender  Process 
occurs  in  1997.  the  first  year  of 
operations  shall  be  the  period  from  the 
date  of  that  tender  through  December 
31.  1998. 

(g)  Notwithstanding  the  foregoing 
provisions  of  this  paragraph,  promptiy 
upon  implementation  of  the  TRQ 
System  by  the  EU,  the  Board  of 
Directors  shall  consider  and  may  direct 
distributions  during  1998  of  proceeds 
bom  tenders  of  a  major  portion  of  the 
TRQ  tonnage  to  be  offered  In  Qie  first 
year  of  operations,  basing  distributions 
pursuant  to  paragraph  (e)(ii)  and  (iii)  on 
Members'  exports  d\iring  calendar  year 
1997. 

Eligibility  for  Distributions;  Submission 
of  Export  Documentation. 

Any  Member  of  AARQ  will  be  eligible 
to  participate  in  distributions  of  tender 
proceeds  if:  (i)  it  is  a  member  under  the 
ETCR  issued  to  AARQ  by  the  U.S. 
Department  of  Commerce  on  the  date  of 
a  distribution  or  its  membership  under 
the  ETCR  is  the  subject  of  an  ETCR 
amendment  pending  with  the 
Department  of  Commerce  on  that  date, 
and  (ii)  it  has  timely  submitted  the 
required  export  documentation  to  the 
Administrator. 

Distribution  of  Tender  Proceeds 

Within  sixty  (60)  days  of  the 
submission  of  the  required 
documentation  for  the  year  or  as  soon  as 
practicable  thereafter,  tlie  Administrator 
shall  notify  each  Member,  on  a 
confidential  basis,  of  its  percentage 
share  of  U.S.  rice  exports  by  Members 
to  the  EU  and/or  non-EU  destinations.        _ 
as  applicable,  for  the  previous  year,  and 
the  dollar  amount  of  its  distribution.  As 
promptiy  as  possible  following  such 
notification,  the  Administrator  shall 
cause  the  distributions  to  be  made  to 
eligible  Members.  If  an  amendment  to 
include  an  eligible  Member  imder  the 
ETCR  is  pending  at  the  Department  of 
Commerce,  the  Administrator  shall  * 

cause  such  Member's  distribution  to  be 
held  for  distribution  promptiy  upon 
issuance  of  the  amendment 

Arbitration  of  Disputes 

Any  controversy  or  claim  arising  out 
of  or  relating  to  the  TRQ  System  or  to 
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the  AARQ  Operating  Agreement,  or  the 
breach  thereof,  including  inter  alia  a 
Member's  qualification  for  a 
distribution,  the  interpretation  of 
documents,  or  the  distribution  itself, 
shall  be  settled  by  arbitration 
administered  by  the  American 
Arbitration  Association  in  accordance 
with  its  Commercial  Arbitration  Rules, 
and  judgment  on  the  award  rendered  by 
the  arbitrator  may  be  entered  in  any 
court  having  jurisdiction  thereof. 

Confidential  Information 

Confidential  export  documentation 
and  any  other  confidential  information 
submitted  to  AARQ  by  an  applicant  for 
membership,  by  a  Member  in 
coimection  with  qualifying  for  a 
distribution,  or  by  any  person  in 
connection  with  the  TRQ  System  shall 
be  marked  "Confidential"  and 
submitted  to  the  Administrator,  who 
shall  maintain  its  confidentiality.  The 
Administrator  shall  not  disclose  such 
confidential  information  to  any  Member 
other  than  the  submitter,  or  to  any 
officers,  agents,  or  employees  of  any 
Member  other  than  the  submitter,  and 
shall  not  au>cIose  such  confidential 
information  to  any  other  person  except 
to  another  neutral  third  party  as 
necessary  to  make  the  determination  for 
which  the  information  was  submitted, 
to  process  distributions,  or  in 
coimection  with  the  arbitration  of  a 
dispute. 

Annual  Reports 

In  accordance  with  its  Bylaws,  AARQ 
shall  publish  an  annual  report, 
including  a  statement  of  the  operating 
expenses  and  aggregate  data  on  the 
distribution  of  proceeds,  as  reflected  in 
the  audited  financial  statement  of  the 
AARQ  TRQ  System. 

Amendments 

During  the  first  eight  years  of  the 
operation  of  the  TRQ  System,  any 
amendment  to  the  following 
fundamental  provisions  of  the  TRQ 
System  shall  take  effect  only  upon  the 
unanimous  approval  by  all  Voting 
Members  of  AARQ:  provisions  relating 
to  (i)  qualification  for  membership  in 
AARQ,  except  the  amount  of  the 
nonrefundable  fee,  (ii)  the  paragraph 
entitled  "Open  tender  process;  Persons 
or  entities  eligible  to  bid,"  and  (iii)  the 
disposition  of  tender  proceeds.  In 
addition,  no  reduction  may  be  made  in 
the  distribution  required  to  be  made  to 
the  Rice  Foimdation  for  research  and 
expenses  related  thereto,  unless  . 
approved  by  unanimous  consent  of  the 
Rice  Producer  Legislative  Groups  of 
Arkansas,  California.  Louisiana, 
Mississippi.  Missouri,  and  Texas.  The 
Board  of  Directors  of  AARQ  shall 


otherwise  have  authority  to  amend  the 
provisions  of  the  TRQ  System  as  set 
forth  in  the  Bylaws  of  AARQ. 

Cooperation  With  the  U.S.  Government 
and  the  European  Commission 
AARQ  will  provide  whatever 
information  and  consultations  may  be 
useful  in  order  to  ensure  effective 
consultations  between  the  U.S. 
Government  and  the  European 
Commission  concerning  the 
implementation  and  operation  of  the 
TRQ  System.  In  particular,  while 
maintaining  the  confidentiality  of 
confidential  information  submitted  by 
bidders  and  Members,  AARQ  will 
provide  its  annual  report,  regular 
reports  following  the  tender  for  each 
TRQ  Tranche,  reports  on  distributions 
of  tender  proceeds,  and/or  any  other 
information  that  might  be  requested  by 
the  U.S.  Government.  DirecUy  or 
through  the  U.S.  Government,  AARQ 
will  endeavor  to  accommodate  any 
information  requests  bom  the 
Commission  (while  protecting 
confidential  data),  and  will  consult  with 
the  Commission  as  appropriate. 

Miscellaneous  Implementing  Provisions 

AARQ  and/or  its  members  may  (i) 
meet,  discuss  and  provide  for  an 
administrative  structxire  to  implement 
the  foregoing  tariff  rate  quota 
management  system,  assess  its 
operations  and  provide  modifications  as 
necessary  to  improve  its  workability,  (ii) 
meet,  exchange  and  discuss  information 
regarding  the  structure  and  method  for 
implementing  the  foregoing  tariff  rate 
quota  management  system,  (iii)  meet, 
exchange  and  discuss  the  types  of 
information  needed  regarding  the 
bidding  process,  distribution  of  the  bid 
proceeds,  and  pcut  ex])ort  transactions 
that  are  necessary  for  implementation  of 
the  system,  (iv)  meet,  exchange  and 
discuss  information  concerning  U.S. 
and  foreign  agreements,  legislation  and 
regulations  affiecting  the  TRQ 
management  system,  (v)  and  otherwise 
meet,  discuss  and  exchange  information 
as  necessary  to  implement  the  activities 
described  above  and  take  the  necessary 
action  to  implement  the  foregoing  TRQ 
management  system. 

Abbreviated  Amendment  Procedures 

New  AARQ  members  may  be 
incorporated  as  Members  in  the 
Certificate  through  an  abbreviated 
amendment  procedure.  Under  the 
procedure,  AARQ  will  notify  the 
Secretary  of  Conunerce  and  the  Attorney 
General,  in  writing,  of  those  members  of 
AARQ  that  wish  to  be  included  as 
Members  in  the  Certificate.  The 
notification  will  include  a  certification 
from  each  such  member  of  its  domestic 


and  export  sales  of  Products  in  its 
preceding  fiscal  year.  Notice  of  the 
members  so  identified  shall  be 
published  in  the  Federal  Register.  If  30 
days  or  more  following  publication  in 
the  Federal  Register,  the  Secretary  of 
Commerce,  with  the  concurrence  of  the 
Attorney  General,  determines  that  the 
incorporation  in  the  Certificate  of  the 
members  through  the  abbreviated 
amendment  procedure  is  consistent 
with  the  standards  of  the  Act,  the 
Secretary  of  Commerce  shall  amend  the 
Certificate  to  incorporate  such  members, 
effective  as  of  the  date  on  which  the 
application  for  amendment  is  deemed 
submitted.  If  the  Secretary  of  Commerce 
does  not  so  amend  the  Certificate  within 
60  days  of  publication  in  the  Federal 
Register,  such  amendment  must  be 
sought  through  the  normal  amendment 
procedure. 

Dated:  November  19, 1997. 
Morton  Schnabel, 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  97-30783  Filed  ll-21-fl7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standanto  and 
Technology 

[Docket  Na  971031260-7260-01] 

Voluntary  Product  Standard  PS  2-02 
"Performance  Standard  for  Wood- 
Based  Structural-Use  Panels"; 
Request  for  Comments 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 

ACTION:  Notice  and  request  for 
comments  on  Voluntary  Product 
Standard  PS  2-92. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
provides  notice  that  on  behalf  of  the 
Departmentof  Commerce  NIST  is 
conducting  the  five-year  review  of 
Voluntary  Product  Standard  (VPS)  PS 
2-92  "Performance  Standard  for  Wood- 
Based  Structural-Use  Panels"  as 
required  by  Department  Procedures.  The 
Standing  Committee  for  PS  2-92. 
responsible  for  maintaining  the 
standard,  is  assisting  NIST  in 
implementing  the  review  which  is 
conducted  to  determine  if  the  standard 
has  become  obsolete,  technically 
inadequate,  no  longer  acceptable  to  or 
used  by  the  industry,  or  inconsistent 
with  law  or  established  public  policy. 
Upon  completion  of  the  review,  the 
Standing  Committee  will  make  a 
recommendation  to  NIST  as  to  whether 


the  standard  should  be  reaffirmed, 
amended,  revised,  or  withdrawn. 
DATES:  Written  comments  should  be 
supported  by  written  data,  views,  or 
alignments  and  must  be  received  on  or 
before  January  23, 1998  to  be  assured  of 
consideration. 

ADDRESSES:  Written  comments  are  to  be 
directed  to  Barbara  M.  Meigs,  Technical 
Standards  Activities  Program,  Office  of 
Standards  Services,  Building  820,  Room 
164,  National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  a  copy  of  PS  2-92  or  for 
additional  information  are  to  be  directed 
to  Barbara  M.  Meigs,  Technical 
Standards  Activities  Program,  Office  of 
Standards  Services,  National  Institute  of 
Standards  and  Technology,  telephone: 
301-975-4025, /ax;  301-926-1559;  e- 
mail:  barbara.meigsnist.gov. 

SUPPLEMENTARY  INFORMATION:  Voluntary 
Product  Standard  PS  2-92  establishes 
inspection,  test,  and  labeling  procedures 
for  assessing  the  acceptability  of  wood- 
based  structural-use  panels  for 
construction  sheathing  and  single-floor 
applications  for  a  variety  of  products; 
namely,  pl)rwood,  wafer  board,  oriented 
strand  board,  structural  particle  board, 
and  composite  paneb.  It  provides 
performance  requirements,  adhesive 
bond  diuability,  panel  construction  and 
workmanship,  dimensions  and 
tolerances,  marking,  and  moisture 
content  of  structuial-use  panels.  The 
Standard  classifies  panels  by  exposure 
durability  and  by  grade.  It  provides  test 
methods,  a  glossary  of  trade  terms  and 
definitions,  and  a  quality  certification 
program  whereby  agencies  can  inspect, 
sample,  and  test  products  for 
qualification  under  this  Standard. 
Information  regarding  reinspection 
practices  is  provided  in  an  appendix. 

PS  2-92,  published  in  1992,  was 
developed  and  is  maintained  in 
accordance  with  Department 
"Procedures  for  the  Development  of 
Voluntary  Product  Standards" 
established  in  Part  10,  TiUe  15,  of  the 
Code  of  Federal  Regulations  (15  CFR 
Part  10,  as  amended;  51  FR  119  dated 
June  20, 1986). 

Section  10.10  of  the  Procedures 
requires  that  each  VPS  standard  be 
reviewed  by  the  Department  with  such 
assistance  of  the  Standing  Committee 
(responsible  for  maintaining  the 
standard)  or  others,  as  may  be  deemed 
appropriate  by  the  Department,  within 
five  years  after  initial  issuance  or  last 
revision  of  the  standard. 

Upon  completion  of  the  review  of  PS 
2-92,  the  Standing  Committee  for  PS  2- 
92  and  NIST  vtrill  act  to  reaffirm,  amend. 


revise,  or  withdraw  the  standard,  as 
appropriate. 

Authority:  15  U.S.C  272. 

Dated:  November  17, 1997. 
Elaine  Bunten-Minn, 
Director,  Program  Office. 
(FR  Doc.  97-30717  Filed  11-21-97;  8:45  am] 

BILLMO  COOe  3S1»-1»-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Estuarine  Researctt  Reserve 
System 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce. 

^umON:  Notice  of  Public  Meeting  and 
Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
with  section  315  of  the  Coastal  Zone 
Management  Act  of  1972;  as  amended, 
the  State  of  Florida  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  intend  to 
conduct  a  public  scoping  meeting  on  the 
proposed  Guana  Tolomato  Matanzas 
(GTM)  National  Estuarine  Research 
Reserve  (NERR)  in  Florida  to  solicit 
comments  on  significant  issues  related 
to  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Draft  Management  Plan  (DMP).  The 
DEIS  and  DMP  address  research, 
monitoring,  education  and  resource 
protection  needs  for  the  reserve. 
DATE  AND  TIME:  Wednesday,  December 
10, 1997  at  7:00  p.m. 
ADDRESSES:  St.  Johns  Coimty 
Auditorium,  Government  Complex, 
4020  Lewis  Speedway,  St  Augiistine, 
Florida  32095. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aima  Marie  Hartman,  Bureau  of  Coastal 
and  Aquatic  Managed  Areas,  Division  of 
Marine  Resources,  Department  of 
Environmental  Protection  at  (850)  488- 
3456;  or  Nathalie  Peter,  Sanctuaries  and 
Reserves  Division,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOAA, 
at  (301)  713-3132,  ext.  119. 
SUPPLEMENTARY  INFORMATXM:  hi  October 
1997,  NOAA  Sanctuaries  and  Reserves 
Division  (SRD)  approved  the 
nomination  of  the  Guana  Tolomato 
Matanzas  (GTM)  estuarine  systems  as  a 
proposed  National  Estuarine  Research 
Reserve.  Research  reserves  provide 


natural  coastal  habitats  as  field 
laboratories  for  baseline  ecological 
studies  and  education  programs. 
Research  and  monitoring  programs  are 
designed  to  enhance  scientific 
understanding  of  the  coastal 
environment  and  aid  in  resource 
management  decision  making. 
The  proposed  GTM  Reserve 
encompasses  approximately  53,333 
acres  of  publicly  owned  lands  and 
waters  in  St.  Johns  and  Flagler  Counties 
on  the  east  coast  of  Florida.  It  consists 
of  two  sites:  the  Guana  River  and 
Tolomato  River  estuarine  system  located 
north  of  St.  Augustine  and  the  Matanzas 
River  south  of  SL  Augustine.  The 
proposed  reserve  is  an  area  important  to 
many  resident  and  migratory  fish  and 
waterfowl  and  a  variety  of  threatened 
and  endangered  species,  including  the 
manatee,  the  least  tern,  and  the 
loggerhead,  green  and  leathert>ack 
turUes.  Major  habitat  types  include 
beach  dimes,  salt  and  fi«shwater 
marshes,  cypress  and  hardwood 
swamps,  shell  mounds,  and  xeric 
hammocks.  The  Matanzas  Inlet  is  the 
last  naturally  occurring  inlet  on  the  east 
coast  of  Florida  that  has  not  been 
subject  to  dredging  and  other  manmade 
disturbances. 

The  Department  of  Environmental 
Protection  (DEP)  has  developed  a  draft 
management  plan  for  the  NERR  which 
identifies  specific  needs  and  priorities 
related  to  research,  monitoring, 
education,  and  stewardship  at  the 
proposed  site.  It  also  presents  draft 
action  plans  for  administration,  a 
volunteer  program,  public  access, 
facilities/construction,  and  boundaries/ 
land  acquisition. 

At  the  public  meeting,  DEP  and 
NOAA  will  provide  a  synopsis  of  the 
draft  management  plan  and  will  solicit 
comments  on  significant  environmental 
issues  that  will  be  incorporated  into  a 
DEIS. 

The  public  meeting  will  be  held  in  St 
Augxistine,  Florida  at  the  St  Johns 
County  Auditorium,  Government 
Complex,  4020  Lewis  Speedway,  on 
December  10, 1997,  fixim  7:00  p.m.  to 
9:00  p.m. 

Interested  parties  who  wish  to  submit 
suggestions,  comments  or  substantive 
information  regarding  the  scope  or 
content  of  the  proposed  DEIS/DMP  are 
invited  to  attend  the  above  meeting. 
Parties  who  wish  to  respond  in  writing 
should  do  so  by  December  26, 1997,  to 
Anna  Marie  Hartman,  Department  of 
Environmental  Protection,  Division  of 
Marine  Resources,  Bureau  of  Coastal 
and  Aquatic  Managed  Areas,  3900 
Commonwealth  Boulevard,  MS  235 
Tallahassee,  Florida  32399-3000,  or 
Nathalie  Peter,  NOAA  Sanctuaries  and 
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Reserves  Division,  1305  East- West 
Highway  N/ORM2.  Silver  Spring,  MD 
20910. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves 

[)ated:  November  19. 1997. 
Captain  Evel3m  ).  Fields, 
Acdng  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
S4anagpment. 

IFR  Doc.  97-30829  Filed  11-21-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  arHl  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Bangladesh 

November  19. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  lanuary  1.  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
E)epartment  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bangladesh  and  exported  during  the 
period  January  1.  1998  through 
December  31, 1998  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  OTA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1998  period.  The  1998 
limits  for  all  categories  except  331. 341 
and  641  have  been  reduced  for 
carryforward  applied  to  the  1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 


numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
TroylLCrlbb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  19. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
1 1651  of  March  3.  1972.  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 
United  States  for  consiunption  and 
withdrawal  bom  warehouse  for  consumption 
of  cotton,  man-made  Rber.  silk  blend  and 
other  vegetable  Hber  textile  products  in  the 
following  categories,  produced  or 
manufoctured  in  Bangladesh  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1998  and  extending  through 
December  31. 1998.  in  excess  of  the  following 
levels  of  restraint: 


Categofy 

Twelve-fnonth  restraint 
limit 

237 

331  -.    _       _... 

334 ;. 

335 

336^636 „    .... 

330338  .-.. _ 

340«40 

341  

342/642 

347/348 

351/661 » 

352/652 _.. 

363 

389-5'  

634 

635       „ 

638rtJ39 

641  

483,925  dozen. 
1,229,621  dozen  pairs. 
140.004  dozen. 
251.378  dozen. 
449.849  dozen. 
1.303.162  dozen. 
2,945.879  dozen 
2.580.983  dozen. 
422.226  dozen. 
2,196.353  dozen. 
670,582  dozen. 
10.004,398  dozen. 
24,995.418  numbers. 
1.675.461  kilograms. 
489.81 1  dozen. 
317,340  dozen. 
1,652.648  dozen. 
1,080,730  dozen. 

645«48 _ 

647/B48 

847 

388.106  dozen. 
1,381.355  dozen. 
733.449  dozen. 

6307 


ategory 
105005. 


only     HTS     numt)ef 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

rtoducts  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  20.  1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 


products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  atx)ve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
N(ception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-30843  FUed  11-21-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  import  Restraint 
Limits  for  Certain  Wool  and  MarvMade 
Rber  Textile  Products  Produced  or 
Manufactured  in  Bulgaria 

November  19. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt-EMENTARY  INFORMATKM: 

Authority:  Section  204  of  the  Agricultiual 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactiued  in 
Bulgaria  and  exported  during  the  period 
January  1,  1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
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Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  nodca  61  FR  66263. 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  mil  be  published  in  the 
Federal  Roister  at  a  later  date. 
TVoylLaftb. 

Chainnan,  Coaimittee  for  the  Implementation 
of  Textile  Agreements. 

Cammittee  for  tke  latplnMntatioB  of  Textile 
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November  19. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  WaMngton,  DC 
20229. 

Dear  Commissiooer  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Uruguay  Round  Agraement  on  Textiles  and 
Clothing  (ATC),  you  an  directed  to  prohibit, 
effsctive  on  January  1, 1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufoctiued  in  Bulgaria  and  exported 
during  the  twelve-month  period  begiiming  on 
January  1, 1998  and  extending  through 
December  31. 1998.  in  excess  of  the  following 
levels  of  restraint: 


Category 

Twolvo  month  Nmit 

410«24 

2,500,387  square  me- 
ters of  wt)ich  not 
more  than  836,774 
square  meters  ahail 
be  in  Category  410. 

12  691  dozen 

433 

435 

22  849  dozen 

442 

444 

14,806  dozen. 
69,296  numbers. 
26  150  dozen 

448 

The  limits  set  forth  above  are  subject  to 
adjustment  purauant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  24, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
producU  shall  be  charged  to  the  limito  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  &11  within  the  foreign  aCEdn 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 


Sincerely, 

Troy  R  Cribb 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  97-3084O  Filed  ll-21-«7;  8:45  am] 
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COMMITTEE  FOR  TME 
IMPLEMBITATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Raatraifit 
Umlta  for  Cartain  Wool  «td  MMHttoda 
FIbar  TaxUla  Product*  Produoad  or 
MMHitBctured  in  tho  CMCh  RepuWIc 

November  19, 1997. 

AQBICY:  Conunittee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1. 1998. 

FOR  FURTHER  MFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthortty:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Czech  Republic  and  exported  during 
the  period  January  1.  1998  through 
December  31,  1998  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
niunbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  SUtes  (see 
Federal  Register  notice  61  FR  66263. 
published  on  E)ecember  17, 1996). 
Information  regarding  the  1998 


CORRELATION  will  be  published  in  the 
Fedwal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chtuiman,  Committee  for  th^Implementatioa 
(^Textile  Agreements.  ■' 

Committae  for  the  Implementation  of  Textile 

November  19, 1997.  \ 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Qothing  (ATC),  you  are  directed  to  prohibit, 
efbctive  on  January  1, 1998,  entry  into  the  - 
United  States  for  consumption  and 
withdrawal  from  warehouse  tot  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  follo%iring  categories,  |Moducad  or 
manufactured  in  the  Czech  Republic  and 
exported  during  the  twelve-month  period 
begiiming  on  January  1. 1998  and  extending 
through  December  31. 1998.  in  excess  of  the 
following  limits: 


Category 

410 

1,590,899  square  meter*. 

433 

6.248  dozen. 

435 

4.111  dozen. 

443  

76,167  numbers. 

624  .„ „ 

2,112371  square  meters. 

The  limits  set  forth  above  ara  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
diuing  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  October  25. 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Conunissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  bll  within  the  foreign  afEain 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Troy  R  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-30842  Filed  11-21-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  In 
the  Slovak  Republic 

November  19. 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establisliing 
limits. 

EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MF0RMAT10N: 
AntlMwity:  Section  204  of  the  Agricultural 

Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11831  of  March  3, 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Slovak  Republic  and  exported 
during  the  period  January  1, 1998 
through  December  31, 1998  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Cat^ories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  PR  66263, 
published  on  December  17, 1996).    ' 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
TroylLCribb, 

Chairman,  Committee  for  the  Implementation 
{^Textile  Agreements. 

Cominittee  for  the  Implementatioa  of  Textile 
Agreeiuents 
November  19. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 


Dear  CommlMidner.  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854]:  Executive  Order 
11651  of  March  3. 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consiunption 
of  wool  textile  products  in  the  following 
categories,  produced  or  manufactured  in  the 
Slovak  Republic  and  exported  during  the 
twelve-month  period  beginning  on  January  1. 
1998  and  extending  through  December  31, 
1996  in  axoaas  of  the  following  limits: 


Category 

Twaive-month  restraint 
limii 

410 -... 

433 

435... - 

443 

415,456  square  me- 
ters. 
11,604  dozen. 
17,527  dozen. 
96,940  numbers. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  tliat  year  (see 
directive  dated  October  25,  1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  p>eriod  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  tin  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  dii«ctions,  the 
Commissionerof  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  97-30841  Filed  11-21-97;  8:45  am) 
BNJJNQ  CODE  JSIO-Oa-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
the  Electronic  Visa  Information  System 
for  Certain  Cotton,  Wool,  Man-Made 
Rber,  Silk  Blend  and  Other  Vegetable 
Rber  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Taiwan; 
Correction 

November  19, 1997. 

On  page  58945,  second  column. 
Annex  I,  replace  the  HTS  numbers  for 
part  Category  347-W  with  the  following 
HTS  numbers: 


347-W  Men's  and  boys'  woven  cotton 
pants:  only  HTS  numtwrs 
6203.19.1020,  6203.19.9020, 

6203.22.3020,  6203.22.3030, 

6203.42.4005,  6203.42.4010. 

6203.42.4015.  6203.42.4025, 

6203.42.4035,  6203.42.4045. 

6203.42.4050,  6203.42.4060. 

6203.49.8020,  6210.40.9033, 

6211.20.1520,  6211.20.3810  and 
6211.32.0040. 

fny  H.  CrioD, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  97-30839  Filed  11-21-97;  8:45  am] 

BILUNQ  COOE  SSIO-OR-F 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Application  of  FutureCom,  LTD.  as  a 
Contract  Market  In  Live  Cattle  Futures 
ar>d  Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACnON:  Notice  of  application. 

SUMMARY;  FutureCom  has  applied  for 
designation  as  a  contract  market  for  the 
automated  internet-based  trading  of 
cash-settied  live  cattle  futures  and 
options.  FutureCom  has  not  previously 
been  approved  by  the  Commission  as  a 
contract  market  in  any  commodity,  thus, 
in  addition  to  the  terms  and  conditions 
of  the  proposed  futures  and  options 
contracts,  FutureCom  has  also 
submitted  proposed  trading  rules,  rules 
of  government,  and  other  materials  to 
meet  the  requirements  for  a  board  of 
trade  seeking  initial  designation  as  a 
contract  market.  Notice  of  FutureCom's 
application  was  previously  published 
for  public  comment  on  January  31, 1997 
(62  FR  4730).  Many  comments  received 
in  response  to  that  notice  expressed  the 
opinion  that  there  were  insufficient 
materials  and  information  available 
concerning  the  applicant,  thus 
commenters  were  unable  to  respond 
adequately  to  the  request  for  comment. 
Since  the  initial  publication,  the 
Commission  has  received  additional 
materials  and  information  in  support  of 
the  application.  Acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Division  of 
Trading  and  Markets  ("Division")  has 
determined  to  again  publish  the 
proposal  for  public  comment.  The 
Division  believes  that  publication  of  the 
proposal  for  comment  at  this  time  is  in 
the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
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with  the  purposes  of  the  Commodity 
Exchange  Act.  The  Division  seeks 
comment  regarding  all  aspects  of 
FutureCom's  application  and  addressing 
any  issues  commenters  believe  the 
Commission  should  consider. 
DATES;  Comments  must  be  received  on 
or  before  December  24, 1997. 
FOR  FURTHER  MFORMATION  CONTACT; 
With  respect  questions  about  the  terms 
and  conditions  of  the  proposed  futures 
and  option  contracts,  please  contact 
Fred  Linse  of  the  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  at  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581; 
Telephone:  (202)  416-5273;  Facsimile 
niunber  (202)  418-5527;  or  Electionic 
mail:  flinse®cftc.gov.  With  respect  to 
questions  about  the  trading  niles  and 
rules  of  government,  please  contact  Lois 
Gregory,  Division  of  Trading  and 
Markets,  at  the  same  address; 
Telephone:  (202)  418-5483;  Facsimile 
number:  (202)  418-5536;  or  Electronic 
mail:  lgregory®cftc.gov. 


SUPPLaiENTARY  INFORMATION: 

L  Deacriptioii  of  Proposal 

FuhireCom,  LTD..  a  limited  Texas 
partnership,  has  applied  for  designation 
as  a  contract  market  for  the  automated 
trading  over  the  internet  of  cash-settied 
live  cattie  futures  and  options. 
FutureCom  has  not  been  approved 
previously  by  the  Commission  as  a 
contract  market  in  any  commodity,  thus, 
in  addition  to  the  terms  and  conditions 
of  the  proposed  futures  and  options 
contracts.  FutureCom  has  also 
submitted  proposed  trading  rules,  rules 
of  government,  surveillance  and 
compliance' procedures,  system  security 
documentation,  and  other  materials  and 
documents  to  meet  the  requirements  for 
a  board  of  trade  seeking  initial 
designation  as  a  contract  market.' 

Notice  of  Futiu-eCom's  application 
was  previously  published  for  public 
comment  on  January  31, 1997  (62  FR 
4730).  Many  comments  received  in 
response  to  that  notice  expressed  the 
opinion  that  there  were  insufficient 
materials  and  information  concerning 
the  applicant  available  at  that  time,  thus 
commenters  were  unable  to  respond 
adequately  to  the  request  for  comment. 
By  letter  dated  June  20, 1997,  the 
Division  informed  FutureCom  that  the 
running  of  the  one-year  review  period 
provided  in  Section  6  of  the  Commodity 
Exchange  Act  would  be  stayed  with 
respect  to  both  the  proposed  futures  and 
the  proposed  option  contract  until  the 
Commission  received  information 
which  fully  addressed  several  major 
subject  areas  outlined  in  the  letter. 
Since  the  initial  publication,  the 


Commission  has  received  a  considerable 
amoimt  of  additional  material  and 
information  in  support  of  the 
application.  Based  on  the  adequacy  of 
the  information  contained  in  the 
submissions  received  to  date,  the 
Division  has  determined  to  lilt  the  stay 
of  the  one-year  review  period  and  to 
publish  again  the  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  the  proposal  for  comment 
again  at  this  time  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

FutureCom's  afEairs  are  managed 
imder  the  direction  of  its  Board  of 
Directors  and  it  will  operate  on  a  for- 
profit  basis.  FutureCom  has  proposed 
Bylaw  provisions  intended  to  meet 
requirements  of  various  Commission 
regulations  concerning  the  composition 
of  governing  boards  and  disciplinary 
committees.  The  FutureCom  Board  has 
the  authority  to  establish  classifications 
of  membership  and  the  qualifications 
that  an  applicant  for  membership  must 
meet. 

Each  FutureCom  member  woidd  have 
to  maintain  mininmrn  net  worth 
requirements  applicable  to  the 
member's  FutureCom  membership 
classification.  Every  member  woiUd  be  a 
clearing  member  of  the  Exchange.  Any 
member  not  in  compliance  with 
minimum  financial  requirements  would 
not  be  able  to  engage  in  transactions 
except  to  close  out  positions. 

FutureCom's  proposed  Bylaws  also 
address  trading  standards,  clearing  and 
settiement,  disciplinary  proceedings, 
and  arbitration.  Trades  would  be 
matched  in  accordance  with  a  trade 
matching  algorithm  based  on  a  price- 
time  priority.  Traders  could  enter  four 
types  of  orders:  market,  limit,  stop,  and 
market-if-touched.  The  trading 
standards  would  require  each  member 
to  maintain  records  in  accordance  with 
Commission  regulations.  Bylaws  would 
govern  exchange  of  futures  for  physicals 
and  position  limits.  Position  limits 
would  vary  by  trading  level  assigned  to 
each  member.  Trading  levels  would  be 
assigned  based  upon  FutureCom's 
analysis  of  the  credit  risks  associated 
with  each  applicant 

Each  member  would  enter  into  an 
account  and  clearing  agreement  with 
FutureCom  which  would  set  forth, 
among  other  things,  the  details  of  the 
clearing  arrangement,  initial  margin, 
margin  calls,  default,  liquidation, 
trading  and  clearing  fees,  and  order 
entry.  All  orders  entered  into  the 
FutiireCom  system  would  be  cleared 
and  settied  immediately  upon  execution 


through  the  First  National  Bank  of 
Amarillo  (the  "Clearing  Bank")  via  a 
system  of  automatic  electronic  debits 
and  credits  among  traders'  accounts. 
FutureCom  and  the  Clearing  Bank  have 
entered  into  a  cash  settiement 
procedures  agreement  and  a  custody 
agreement.  Initial  margin  for  any  order 
would  have  to  be  on  deposit  with  the 
Bank  before  any  transaction  was 
executed.  Maintenance  margin  notices 
would  be  sent  by  electronic  mail  and 
would  specify  the  date,  time  and 
amount  due  and  nmmbers  would  be 
responsible  for  receiving  and  assuring  ' 
that  funds  were  available  to  fund  an 
electronic  debit.  FutureCom  would 
liquidate  any  position  or  positions  upon 
any  condition  of  default  including 
failure  of  a  member  to  meet  any  margin 
call. 

In  the  event  of  a  trader  default  on  a 
margin  call,  that  margin  would  be 
delivered  by  FutureCom  to  the  Clearing 
Bank  on  the  day  the  default  occurred. 
FutureCom  intends  to  keep  at  least  one 
million  dollars  in  the  form  of  a  letter  of 
credit  on  hand  with  the  Clearing  Bank 
for  each  listed  futures  and  option 
contract.  The  amount  would  be 
increased  according  to  the  open  interest 
in  the  listed  contract  to  up  to  eight 
million  dollars  for  open  interest  over 
80,000  contracts.  Additionally, 
FutureCom  will  accrue  a  reserve  fund  to 
be  held  by  the  Clearing  Bank  in  a 
separate  reserve  fund  account  and  be 
available  against  member  defaults.  From 
the  transaction  fees  assessed  in 
connection  with  each  trade,  the 
Exchange  will  apply  $1.00  per  contract 
to  the  reserve  fund.  Losses  from  trader 
defaults  exceeding  the  FutureCom 
guarantee  would  be  borne  pro  rata  by  all 
members  according  to  the  number  of 
outstanding  open  contracts  on  the  day 
of  the  default 

FutureCom  expects  Aat  generally,  all 
members  including  those  members  that 
otherwise  maintain  an  account  with  an 
FCM,  will  enter  transactions  on 
FutureCom  directiy.  However,  in  some 
cases,  FutureCom  members  may,  for  a 
variety  of  reasons,  prefer  their  FCM  or 
other  intermediary,  such  as  their 
commodity  tradinq;  advisor,  to  enter 
orders  into  the  FutureCom  system  on 
their  behalf.  Any  such  intermediary,  if 
not  a  FutureCom  member  itself,  would 
have  to  be  approved  and  accepted  by 
FutureCom  as  an  intermediary  for  the 
purpose  of  entering  orders  into  the 
trading  system.  >  The  member  would 


'  Every  member  would  be  required  to  register  the 
computer(s)  be/sbe/it  intended  to  use  to  enter 
orders  into  FutureCom.  Likewise,  any  intermediary 
entering  orders  on  behalf  of  a  member  would  be 
required  to  have  the  computer  used  to  enter 
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give  the  FCM  his  l.D.  and  password  for 
the  purpose  of  entering  the  order  as 
instructed  by  the  member. 

The  Bylaws  prohibit  the  entering  of 
transactions  designed  to  take  advantage 
of  orders  entered  for  another.  These 
prohibitions  include  any  transaction 
that  had  been  directly  or  indirectly 
prearranged,  ones  that  are  in  the  nature 
of  a  wash  sale,  trading  ahead,  or  the 
disclosing  or  withholding  of  orders. 
FutvireCom  asserts,  however,  that 
generally,  it  should  be  &r  more  diCBcult, 
if  not  impossible,  for  many  of  the  types 
of  unlawiPul  trade  practices  to  occur  due 
to  the  fact  that  the  predominant  number 
of  orders  will  be  entered  directly  by  the 
member. 

FutureCom  represents  it  will  use  due 
diligence  in  maintaining  a  continuing 
af&rmative  action  program  to  seciue 
compliance  with  various  provisions  of 
the  Commodity  Exchange  Act  and 
Commission  regulations  and  with  its 
OMm  Bylaws.  This  will  include  trade 
practice  and  market  surveillance 
programs  designed  and  described  by 
FutureCom  to  detect  the  trade  practice 
abuses  mentioned  above  as  well  as 
market  manipulation,  investigations  of 
alleged  violations  of  other  rules,  and 
disciplinary  procedures.  FutureCom's 
proposed  Compliance  Procedures 
require  all  intermediaries  entering 
orders  on  behalf  of  members  to  comply 
fully  with  the  requirements  of 
Commission  Regulation  1.35(a-l) 
consistent  with  the  Commission's 
advisory  relating  to  alternative  methods 
of  compliance  with  written  record 
requirements.'  FutureCom  expects  these 
records  to  be  generated  electronically  in 
connection  with  the  order  entry  process. 

FutureCom  intends  to  ask  the 
National  Futures  Association  ("NFA") 
to  administer  FutureCom's  financial 
surveillance  and  arbitration  programs 
and  examine  the  books  and  records  of 
joint  FutureCom-NFA  members  relating 
to  the  members'  business  of  dealing  in 
commodity  futures  and  options  and 
cash  commodities  insofar  as  such 
business  relates  to  their  dealing  on 
FutureCom.  In  this  regard,  therefore. 
NFA  would  assume  the  responsibilities 
of  FutureCom  set  forth  in  Commission 
Regulations  1.51(a)(3)  and  1.52(c)  for  all 
FCMs  that  are  members  of  both 
FutiireCom  and  NFA.  Concerning 
arbitration.  Commission  Regulation 
180.3(b)(4)  requires  each  Commission 
registrant  to  include  a  registered  futures 


FutureCom  orders  registered  with  FutureCom.  Only 
orders  from  properly  registered  and  approved 
computers  would  be  accepted  into  the  FutureCom 
tnding  ayttem. 

■"AHvnative  Method  of  Comphance  With  the 
Written  Record  Requirements."  62  FR  7675  ' 
(Fetmury  20.  1997). 


association  on  a  list  of  organisoations 
thbt  are  qualified  to  conduct  customer 
arbitration  proceedings.  As  NFA  is 
required  to  accept  appropriate  demands 
for  arbitration,  there  is  no  need  for  a 
written  agreement  between  FutureCom 
and  NFA  regarding  delegation  of 
FutureCom's  arbitration  program  to 
NFA. 

The  Commission's  Office  of 
Information  Resources  and  Management 
has  reviewed  the  security  of  the 
proposed  FutureCom  trading  system 
and  analyzed  issues  of  system 
vulnerability  and  issues  related  to  the 
operation  of  the  electronic  trading 
system. 

n.  Request  fbr  Comments 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  to  designate  FutureCom  shoidd 
submit  their  views  and  comments  by  the 
specified  date  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street,  NW.,  Washington.  DC 
20581.  In  addition,  comments  may  be 
sent  by  facsimile  transmission  to 
facsimile  number  (202)  41&-5521,  or  by 
electronic  mail  to  secretary#cftc.gov. 
The  Division  seeks  conmient  on  all 
aspects  of  FutureCom's  application  fbr 
designation  as  a  new  contract  market 
that  would  permit  transmittal  of  orders 
over  the  internet  and  match  orders 
electronically.  Comments  should  also 
include  the  proposed  clearing  and 
settlement  procedures,  the  ability  of 
FutureCom  to  fulfill  its  self  regulatory 
duties,  and  any  other  issues  commenters 
believe  the  Commission  should 
consider.  Reference  should  be  made  to 
the  FutureCom  application  for 
designation  as  an  automated  contract 
market  for  live  cattle  futures  and 
options.  Copies  of  the  proposed  terms 
and  conditions.  Exchange  rules, 
compliance  procedures,  clearing  and 
settlement  description,  and  other  related 
materials  are  available  for  inspection  at 
the  Office  of  the  Secretariat  at  the  above 
address.  Copies  also  may  be  obtained 
through  the  Office  of  the  Secretariat  at 
the  above  address  or  by  telephoning 
(202)  418-5100.  Some  materials  may  be 
subject  to  confidential  treatment 
pursuant  to  17  CFR  145.5  or  145.9. 
Requests  or  copies  of  such  materials 
should  be  made  to  the  FOI,  Privacy  and 
Simshine  Act  Compliance  Staff  of  the 
Office  of  the  Secretariat  at  the 
Commission  headquarters  in  accordance 
with  17  CFR  145.7  and  145.8. 


Issued  in  Washington,  DC.  on  November 
18. 1997. 
AlanL.Srifart, 
Deputy  Director. 
[FR  Doc.  97-30806  Filed  11-21-97;  8:45  am) 

MLUNQ  OOOe  MSI-OI-M 


CONGRESSIONAL  BUDGET  OFRCE 

Notice  of  Transmittal  of  Final 
Saquaatration  Report  for  Fiscal  Year 
IMS  to  Congr*>*  and  ths  Offlcs  of 
Mtanagomsnt  and  Budgol 

Punuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
1998  to  the  House  of  Representatives, 
the  Senate,  and  the  Office  of 
Management  and  Budget 
Mark  G.  Dnaatels, 

Astittajtt  fbr  Intergovernmental  Relations. 
Congreaaional  Budget  Office. 
[FR  Doc.  97-30854  Filed  11-21-97;  8:45  am) 

MJJNQ  OOOC  14SS-M-M 


DEPARTMENT  OF  DEFENSE 

Dopartmsnt  of  ths  Air  Fore* 

HO  USAF  Sdsnttflc  Advisory  Board 
Meeting 

The  Airborne  Laser  Concept  of 
Operations  (ABL  CONOPS)  Panel 
Meeting  in  support  of  the  HQ  USAF 
Scientific  Advisory  Board  will  meet  in 
Albuquerque,  NM,  on  December  17-18, 
1997  from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  Quick  Look  Study  on  ABL 
CONOPS. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
BarlMra  A.  Carmicbaal, 
Alternate  Air  Force  Federal  Register  Uaiaon 
Officer. 

[FR  Doc.  97-30713  Filed  ll-21-fl7;  8:45  ami 
ntuNQ  OOOC  3»ie-»i-^ 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoeed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
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ACTION:  Proposed  collection;  comment 
request. 
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SUMMARY:  The  Secretary  of  Education 
requests  comments  on  the  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  that  the  Secretary  proposes  to 
use  for  the  1999-2000  award  year.  The 
FAFSA  is  completed  by  students  and 
their  families  and  the  infcirmation 
submitted  on  the  form  is  used  to 
determine  the  students'  eligibility  and 
financial  need  for  the  student  financial 
assistance  programs  authorized  under 
Title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended,  (Tide  IV,  HEA 
Programs). 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
23. 1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651.  In 
addition,  interested  persons  can  access 
this  document  at  the  following  website: 
http://vtrww.ed.gov/ofRces/OPE/ 
Professionals.  Once  at  this  website,  the 
reader  should  go  to  the  "What's  New" 
area  to  locate  the  1999-2000  FAFSA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
483  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  requires  the 
Secretary,  "in  cooperation  with  agencies 
and  organizations  involved  in  providing 
student  financial  assistance,"  to 
"produce,  distribute  and  process  free  of 
charge  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eligibility  of  a  student  under"  the 
Tide  rV,  HEA  Programs.  This  form  is  die 
FAFSA.  In  addition,  section  483 
authorizes  the  Secretary  to  include  on 
the  FAFSA  up  to  eight  non-financial 
data  items  that  would  assist  States  in 
awarding  State  student  financial 
assistance. 

Over  the  past  several  years,  the 
Secretary,  in  cooperation  with  the  above 
described  agencies  and  organizations, 
has  added  questions  to  the  form.  Those 
questions  were  added  to  accommodate 
the  needs  of  States  that  administer  State 
student  aid  programs,  and  of 
institutions  of  higher  education  that 
administer  die  Tide  IV,  HEA  Programs. 


They  were  also  added  to  facilitate 
^    eliminating  or  reducing  the  number  of 
State  and  institutional  forms  that  a 
student  and  his  or  her  family  must 
complete  in  order  to  receive  student 
financial  assistance. 

In  a  notice  published  in  the  Federal 
Register  of  March  18, 1997,  the 
Secretary  noted  that  the  Department  of 
Education  was  reengineering  the  FAFSA 
and  looking  anew  at  all  the  questions  on 
the  form.  The  Secretary  asked  for 
comment  on  questions  that  applicants 
were  not  required  to  answer  in  order  to 
have  their  eligibility  and  need  for  Tide 
IV,  HEA  Programs  determined.  The 
Secretary  also  requested  comment  with 
regard  to  which  of  the  questions  were 
integral  to  State  student  aid  programs. 
The  Secretary  wishes  to  emphasize  that 
he  was  not  considering  eliminating  a 
question  merely  because  he  listed  that 
question  for  comment. 

In  addition  to  requesting  comments  in 
that  notice  regarding  the  1999-2000 
FAFSA,  in  May  and  June  of  this  year, 
the  Secretary  convened  public  meetings 
in  New  York,  St.  Louis,  San  Diego,  and 
Washington,  D.C.,  for  die  purpose  of 
receiving  comments  on  early  drafts  of 
the  reengineered  FAFSA.  Further,  at  die 
invitation  of  the  National  Association  of 
Student  Financial  Aid  Officers 
(NASFAA),  in  July  the  Department 
conducted  a  forum  on  a  later  draft  of  the 
reengineered  FAFSA  at  NASFAA's 
annual  convention  in  Philadelphia. 

The  FAFSA  on  which  comments  are 
requested  reflects  the  many  worthy  and 
helpful  comments  the  Department 
received  during  tiie  Spring  and  Summer 
of  this  year.  The  adoption  of  many  of 
these  comments  has  made  the  FAFSA 
easier  for  applicants  to  understand  and 
complete. 

Widi  regard  to  die  data  elements  to  be 
included  in  the  FAFSA,  it  was 
necessary  to  balance  often  competing 
considerations.  Those  considerations 
included  whether  requested  data  was 
necessary  for  Federal  purposes,  whether 
data  produced  accurate  and  verifiable 
information,  whether  data  was  needed 
by  a  State  as  part  of  its  State  student  aid 
program,  and  whether  the  elimination  of 
data  on  the  FAFSA  would  lead  to  die 
reintroduction  of  State  forms.  As  a 
result  of  evaluating  those 
considerations,  only  five  date  elements 
were  eliminated. 

The  reengineered  FAFSA  differs  from 
die  current  FAFSA  as  described  below. 
References  to  the  current  FAFSA  are  to 
die  1997-98  FAFSA. 

•  Five  data  elements  were  eliminated 
that  provided  information  that  was  of 
marginal  value  or  could  be  easily 
obtained  by  another  means.  Those  data 
elements  are  (1)  applicant's  permanent 


telephone  number  (question  10);  (2) 
applicant's  course  of  study  (question 
29);  (3)  date  applicant  expects  to 
graduate  (question  31);  (4)  whedier 
applicant  will  attend  die  same  college 
(question  36),  and  (5)  applicant's  release 
of  information  to  state  agencies 
(question  104). 

•  To  make  finding  the  actual 
application  easier  and  to  increase  the 
probability  that  users  will  actually  read 
instructions  necessary  to  answer  a 
particular  question,  die  overall  length  of 
the  document  was  reduced  &t»m  16 
pages  to  eight  pages.  Instructions  and 
background  information  were  reduced 
from  12  pages  to  four  p^es,  with  one 
of  three  pages  consisthig  of  worksheets. 
To  minimize  the  impact  on  processing, 
the  application  form  itself  remained 
four  pages. 

•  To  orient  users,  the  firet  page 
prominendy  describes  what  kinds  of  aid 
an  applicant  may  receive  using  the 
application  and  die  telephone  numbere 
that  users  may  call  for  help. 

•  To  serve  as  a  navigational  aid, 
answer  fields  are  highlighted,  one  color 
for  students  and  another  color  for 
parents.  During  usabUity  testing,  users 
were  especially  appreciative  of  diis 
feature. 

•  To  reduce  confusion,  the  use  of 
shortcut  devices  was  eliminated.  For 
example,  users  are  not  asked  to  navigate 
coordinates  (columns  and  rows). 

•  With  regard  to  the  "simplified 
needs  test,"  it  was  discovered  through 
iterative  design  and  usability  testing 
that  it  was  simpler  and  less  burdensome 
to  have  applicants  answer  questions 
regarding  their  assets  than  it  was  for 
them  to  figure  out  whether  they  needed 
to  answer  those  questions.  Also, 
applicants  who  did  not  have  to  answer 
asset  questions  for  Federal  purposes 
may  have  to  answer  those  questions  for 
State  purposes.  As  a  result,  all 
applicants  will  be  required  to  answer 
asset  questions.  For  the  same  reasons, 
the  form  could  not  be  successfully 
designed  to  £aciliute  the  "zero  EFC" 
provisions. 

•  Worksheets  were  not  given  a  name. 
Early  usability  testing  showed  that  usere 
frequendy  saw  the  name  of  a  worksheet, 
assumed  it  did  not  apply  to  them,  and 
ignored  it.  In  later  testing,  all  users 
looked  at  the  worksheets.  This  later 
success  was  attributed  to  the  fact  that 
the  worksheets  are  not  named,  the 
document  is  now  much  shorter,  and  the 
worksheets  are  easier  to  find. 

•  Users  are  now  advised  to  complete 
their  tax  forms  before  filling  out  the 
FAFSA.  Questions  relating  to  filing 
estimated  tax  forms  were  eliminated 
(questions  56  C  and  D  and  65  C  and  D). 
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As  a  result,  more  accurate  income 
information  should  be  reported. 

•  The  wording  of  several  questions 
was  simplified  and  clarified.  Instead  of 
asking  users  for  their  "title",  the  form 
explains  that  males  must  be  registered 
with  the  Selective  Service  and  then  asks 
if  the  users  are  male  and  want  to  be 
registered. 

•  The  FAFSA  no  longer  asks  students 
whether  they  plan  to  attend  various 
semesters  on  a  V4  time  basis.  The  term 
"attending"  was  substituted  for 
"enrolled"  because  students  had  a 
tendency  to  fill  in  only  the  Fall  term, 
which  is  the  term  in  which  they 
generally  would  enroll. 

•  The  FAFSA  now  asks  for  the  name 
and  address  of  the  institution  before  it 
asks  for  the  Title  IV  code.  The  FAFSA 
cdso  tells  the  applicant  where  to  find  the 
Title  IV  code. 

The  Secretary  is  publishing  this 
request  for  comment  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C  3501  et  seq. 
Under  that  Act.  ED  must  obtain  the 
review  and  approval  of  the  Office  of 
Management  and  Budget  (OMB)  before 
it  may  use  a  form  to  collect  information. 
However,  under  the  procedure  for 
obtaining  approval  from  OMB,  ED  must 
first  obtain  public  comment  on  the 
proposed  form,  and  to  obtain  that 
comment,  ED  must  publish  this  notice 
in  the  Federal  Register. 

To  accommodate  the  requirements  of 
the  Paperwork  Reduction  Act,  the 
Secretary  is  interested  in  receiving 
comments  with  regard  to  the  following 
matters:  (1)  Is  this  collection  necessary 
to  the  proper  functions  of  the 
Departinent,  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner, 

(3)  is  the  estimate  of  burden  accurate, 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  November  19, 1997. 

Gloria  Parker. 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Free  Application  for  Federal 
Student  Aid  (FAFSA). 

Frequency:  Annually. 

Affected  Public:  Individuals  and 
families. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  9.568.017 

Burden  Hours:  6.274.770 


Abstract:  The  FAFSA  collects 
identifying  and  financial  information 
about  a  student  and  his  or  her  family  if 
the  student  applies  for  Title  IV,  Higher 
Education  Act  (HEA)  Program  funds. 
This  information  is  used  to  calculate  the 
student's  expected  family  contribution, 
which  is  used  to  determine  a  student's 
financial  need.  The  information  is  also 
used  to  determine  the  student's 
eligibility  for  grants  and  loans  under  the 
Title  fV,  HEA  Programs.  It  is  further 
used  for  determining  a  student's 
eligibility  and  need  for  State  and 
institutional  financial  aid  programs. 
[FR  Doc.  97-30810  Filed  11-21-97;  8:45  am) 
BHJJNaOOOE  4000-01-U 


DEPARTMENT  OF  EDUCATION 

SutMnission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  reqtured 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  24,  1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
ClDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conunent  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 


consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Micer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick). 
Sherrill  at  the  address  specified  above. 

Dated:  November  18. 1997. 

Gloria  Parker, 

Deputy  Chief  Information  Officer,  C^ce  of 
the  Chief  Information  Officer. 

Office  of  Postaecondary  Education 

Type  of  Review:  New. 

TiUe:  Controlling  the  Cost  of 
Postsecondary  Education. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  and  Tribal 
Gov't.  SEAs  and  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  75;  Burden 
Hours:  1.500. 

Abstract:  This  first  time  application 
package  provides  information  and  forms 
for  those  wishing  to  apply  for  grants  that 
demonstrate  projects  addressing  issues 
of  cost  control  at  postsecondary 
institutions. 

Office  of  the  Chief  Financial  Officer 

Type  of  Review:  New. 

Title:  Streamlined  Clearance  Process 
for  Discretionary  Grant  Information 
Collections. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not  for  Profit  institutions;  State,  Local 
or  Tribal  Government.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden:  Responses:  1;  Burden 
Hours:  1. 

Abstract:  This  information  collection 
plan  provides  the  U.S.  Department  of 
Education  with  the  option  of  submitting 
its  discretionary  grant  information 
collections  through  a  streamlined 
Paperwork  Reduction  Act  clearance 
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process.  This  streamlined  information  to 
the  Office  of  Management  and  Budget 
(OMB)  and,  at  the  same  time,  publishes 
a  30-day  public  conunent  period  notice 
in  the  Federal  Register.  OMB  will  then 
have  60  days  after  the  public  comment 
period  begins  to  reach  a  decision  on  the 
information  collection. 

IFR  Doc.  97-30760  Filed  11-21-97;  8:45  am] 
nuwa  CODE  4000-01-^ 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.200] 

Notice  of  Correction;  Graduate 
Assistance  in  Areas  of  National  Need 
Program 

The  purpose  of  this  notice  is  to 
correct  the  invitational  priorities  section 
of  the  Notice  Inviting  Applications  For 
New  Awards  For  Fiscal  Year  (FY)  1998, 
published  in  the  Federal  Register  on 
October  27,  1997  (62  FR  55615).  The 
description  of  activities  under 
Invitational  Priority  1  and  Invitational 
Priority  2  was  inaccurate. 

Invitational  Priority  1  should  read  as 
follows: 

Within  the  absolute  priority  specified 
above,  the  Secretary  is  particularly 
interested  in  receiving  applications  from 
mathematics  programs  that  train  Ph.Ds 
in  mathematics  who  will  then  train 
teachers  who  will  specialize  in  the 
teaching  of  mathematics  to  students  at 
the  K-12  level. 

Invitational  Priority  2  should  read  as 
follows: 

The  Secretary  is  particularly 
interested  in  receiving  applications  from 
biology,  chemistry,  and  physics 
programs  that  train  Ph.D8  who  will  then 
train  teachers  who  will  specialize  in  the 
teaching  of  biology,  chemistry  or 
physics  to  students  at  the  K-12  level. 

For  Applications  or  Information 
Contact:  Cosette  H.  Ryan.  U.S. 
Department  of  Education,  International 
Education,  International  Education  and 
Graduate  Programs  Service,  600 
Independence  Ave,  SW,  Suite  600-B, 
Portals  Building.  Washington.  D.C. 
20202-5247.  Telephone:  (202)  260- 
3608.  Internet  address: 
co8ette__ryanded.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  die  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


Electronic  Accew  to  This  Document 

Anyone  may  view  this  docimient,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.e(i.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search. 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf.  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  bfuird  of  the 
Department  Telephone  (202)  21»-1511 
or.  toll  bee,  1-80O-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements.  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

Program  Antlmitjr:  20  U.S.C  11341- 
1134q-l. 

Dated:  November  14, 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  97-30710  FUed  11-21-97;  8:45  am) 

BILUNQ  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-164] 

Application  To  Export  Electric  Energy; 
Constellation  Power  Sources,  Inc. 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  Constellation  Power  Source.^ 
Inc.  (GPS),  a  power  marketer,  has 
submitted  an  application  to  export 
electric  energy  to  Canada  pursuant  to 
section  202(e)  of  the  Federal  Power  Act 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  December  24, 1997. 

'  r 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Im/Ex  (FE-27),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0350  (FAX  202- 
287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 


SUPPLB(BfTARY  INFORMATION:  Exports  of 
electricity  frtjm  the  United  States  to  a 
foreign  country  are  regulpted  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  §824a(e)). 

On  November  12, 1997.  CPS  applied 
to  the  Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  for 
authorization  to  export  electric  energy 
to  Canada,  as  a  power  marketer, 
pursuant  to  section  202(e)  of  the  FPA. 
Specifically,  CPS  has  proposed  to 
transmit  to  Canada  electric  energy 
purchased  from  electric  utilities  and 
other  suppliers  within  the  U.S. 

CPS  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Canada  over 
the  international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative.  Bonneville  Power 
Adininistration,  Qtizens  Utilities, 
Detroit  Edison  Company,  Eastern  Maine 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Project,  Maine  Electric 
Power  Company,  Maine  Public  Service 
Company,  Minnesota  Power  and  Light 
Company,  Minnkota  Power  Cooperative, 
New  York  Power  Authority,  Niagara 
Mohawk  Poww  Corporation,  Northern 
States  Power,  and  Vermont  Electric 
Transmission  Company.  Each  of  these 
transmission  facilities,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

;    Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard     ' 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  die 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211 ,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Additional 
copies  are  to  be  filed  directiy  with 
Kathleen  C.  Jones,  Counsel, 
Constellation  Power  Source,  Inc.,  39  W. 
Lexington  Street,  Room  1120.  Baltimore, 
MD  21201. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposed  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 
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luusd  in  Washington.  DC  on  November  18, 
1997, 

AntlMmy  J-  Come. 

Managar,  Electric  Power  Regulation,  Office 
of  Coal  and  Power  Im/Ex,  C^fice  of  Coal  and 
Power  Systems.  Office  of  Fossil  Energy. 
[FR  Doc.  97-30795  Filed  11-21-97;  8:45  am) 
MJJNO  OOK  MS«-«t-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Wetland  Invoivement;  for 
Construction  of  a  Consolidated  Waste 
Processing  Facility  at  the  IMiamislxjrg 
Environmental  Management  Project 
(MEMP) 

AQENCY:  Department  of  Energy  (DOE), 
Miamisburg  Environmental 
Management  Project. 
ACTION:  Notice  of  wetland  involvement 

summary:  This  ia  to  give  notice  of  DOE's 
proposal  to  construct  a  consolidated 
waste  processing  facility  at  the 
Miamisburg  Environmental 
Management  Project,  located 
approximately  ten  (10)  miles  southwest 
of  Dayton,  Ohio.  The  proposed  activity 
would  involve  a  small  portion  of  an 
isolated,  man-made  wetland  in 
Montgomery  County,  Ohio.  In 
accordance  with  10  CFR  1022,  DOE  vrill 
prepare  a  Wetlands  Assessment  and 
conduct  the  proposed  action  in  such  a 
manner  to  avoid  or  minimize  potential 
harm  to  or  within  the  afCected  wetland 
area. 

DATES:  Written  comments  must  be 
.xaceived  by  the  DOE  at  the  foUoMring 
address  on  or  before  December  9, 1997. 
AOORES8ES:  For  further  information  on 
this  proposed  action,  including  a  site 
map  and/or  a  copy  of  the  Wetlands 
Assessment,  contact:  Mr.  James  O. 
Johnson,  SM/PP  Hill  Performance/ 
Technical  Monitor,  U.S.  Department  of 
Energy,  Miamisburg  Environmental 
Management  Project  Office.  P.O.  Box  66, 
Miamisburg,  OH  45343-0066.  Phone: 
(937)  865-5234:  Facsimile:  (937)  865- 
4489. 

FOR  FURTHER  FURTHER  MF0RMAT10N 
CONTACT:  For  further  information  on 
general  DOE  wetland  and  floodplain 
environmental  review  requirements, 
contact:  Ms.  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Policy  and 
Assistance.  EH— 42,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Washington,  D.C.  20585.  Phone: 
(202)  586-4600  or  1-800-472-2756. 
SUPPt^MENTARY  WFORMATION:  The      ^ 
proposed  activity  would  directly 
support  the  ongoing  environmental 
remediation  program  at  the  Mound 
Plant.  Construction  and  operation  of  the 
temporary,  pre-Eabricated  consolidated 


waste  processing  facility  would 
accomplish  volume- reduction,  metal 
recovery  and  waste  packaging  goals 
established  for  the  site.  Included  in  the 
construction  of  the  facility  are 
equipment  and  laydown  pads  and  a 
roadway.  Approximately  20%  of  the  50' 
X  60'  laydown  pad  would  encroach 
upon  an  isolated,  man-made  wetland 
with  an  overall  areal  extent  of  0.04 
acres.  Construction  of  the  laydown  pad 
would,  in  turn,  impact  approximately 
one-third  (Vb)  of  the  subject  wetland;  the 
remaining  two-thirds  ['/a)  of  the  wetland 
would  not  be  impacted.  The  wetland 
was  one  of  several  delineated  in  the 
Mound  Plant  Habitat  map  (Mound  Plant 
Ecological  Characterization  Report, 
March  1994);  the  map  was  prepared  in 
accordance  with  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual 
and  has  the  concurrence  of  the  Corps. 
The  proposed  action  would  result  in 
long-term  and  direct  impacts  to 
approximately  one-third  of  the  0.04  acre 
man-made  wetland,  as  a  result  of  back- 
filling with  gravel  before  construction  of 
the  laydov^n  pad.  Best  management 
practices  would  be  utilized  to  minimize 
the  amount  of  wetland  area  impacted. 
All  reasonable  efforts  would  be  taken  to 
bacl^fill  the  smallest  area  of  wetland 
possible.  Staging  and  transport  of 
equipment  and  supplies  in  the  wedand 
would  be  avoided.  Erosion  controls 
such  as  silt  fences  would  be  used,  if 
needed,  to  minimize  sediment 
deposition  into  the  wetland.  Culverts 
would  also  be  used,  if  necessary,  to 
ensure  continued  overland  flow  to  the 
wedand. 

lauance:  Issued  in  Miamisburg,  Ohio  on 
November  18. 1997. 
Sonn  L.  Smilajr. 

NEPA  Compliance  Officer,  Ohio  Field  Office. 
[FR  Doc.  97-30794  Filed  11-21-97;  8:45  am] 
BajjNOOOOK  ttm  t-r 


DEPARTMENT  OF  ENERGY 

EnvtrofHnsntal  Impact  Stalamant  for 
Iha  High  Rux  Baam  Raactor  Transition 
Prolact  at  ttta  Brooidwvan  National 
Laboratory,  Upton,  NY 

AQBICY:  Department  of  Energy. 
ACTION:  Notice  of  intent  (NOI). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS),  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA).  for  the  High  Flux  Beam  Reactor 
(HFBR)  at  the  Brookhaven  National 
Laboratory  (BNL)  in  Upton.  New  York. 
The  EIS  will  evaluate  the  range  of 
reasonable  alternatives  regarding  the 


future  of  the  reactor,  as  required  by 
NEPA,  including:  (1)  No  action 
(maintaining  HFBR  in  a  shutdown  and 
defueled  condition);  (2)  resume, 
operation  at  a  power  level  of  30 
megawatt  (MW)  or  up  to  60  MW;  (31 
resume  operation  and  enhance  the 
facility;  and  (4)  permanent  shutdown 
with  eventiial  decontamination  and 
decommissioning  (D&D).  DOE  invites 
individuals,  organizations,  and  agencies 
to  present  oral  and/or  written  comments 
concerning  the  scope  of  the  EIS, 
including  the  enviroiunental  issues  and 
alternatives  the  EIS  should  analyze. 
DATES:  The  public  scoping  begins  with 
publication  of  this  NOI  in  the  Federal 
Register  and  continues  imtil  January  23. 
1998.  Written  comments  submitted  by 
mail  should  be  postmarked  by  that  date 
to  ensure  consideration.  Comments 
mailed  after  that  date  will  be  considered 
to  the  extent  practicable. 

DOE  will  conduct  public  scoping 
meetings  to  assist  it  in  defining  the 
appropriate  scope  of  the  EIS,  including 
the  significant  environmental  issues  to 
be  addressed.  E)OE  plans  to  hold 
scoping  meetings  in  the  vicinity  of  BNL 
in  December  1997  and  January  1998. 
The  December  meeting  will  be  held  at 
the  following  date,  time  and  location: 

December  10.  1997,  Mastic  Beach 
Property  Owners  Association,  31 
Neighborhood  Road,  Mastic  Beach,  New 
York  11951;  Time:  4:00  p.m.-9:00  p.m. 

Locations  of  additional  scoping 
meetings  to  be  held  in  January  will  be 
annoimced  through  the  local  media  as 
soon  as  possible,  but  at  least  15  days 
prior  to  the  date  of  the  meetings. 
ADDRESSES:  Please  direct  comments  or 
suggestions  on  the  scope  of  the  EIS, 
requests  to  speak  at  the  public  scoping 
meetings,  requests  for  special 
arrangements  to  enable  participaUon  at 
scoping  meetings  (e.g.,  interpreter  for 
the  hearing-impaired)  and  questions 
concerning  the  project  to:  Michael 
Holland,  BroolLhaven  Group,  U.S. 
Department  of  Energy,  53  Elell  Avenue, 
Bldg.  464,  P.O.  Box  5000,  Upton.  NY 
11973-5000.  (516)  344-3552.  tele&x 
(516)  344-1377,  or  by  electronic  mail  to 
mhollandMnl.gov. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
general  information  associated  with  the 
research  aspects  of  the  HFBR,  please 
contact:  Iran  Thomas,  Deputy  Associate 
Director,  Office  of  Basic  Energy 
Sciences.  Office  of  Energy  Research, 
U.S.  Department  of  Energy.  ER-10. 
Germantown,  MD  20874,  telephone: 
(301)  903-3427. 

For  technical  information  associated 
with  reactor  operation,  please  contact 
Robert  Lange,  Associate  Director,  Office 
of  Facilities,  Office  of  Nuclear  Energy, 


Federal  Register  /  Vol.  62.  No.  226  /.Monday.  November  24.  1997  /  Notices  62573 


U.S.  Department  of  Energy,  NE-40, 
19907  Germantown  Rd.,  Germantown. 
MD  20874,  telephone:  (301)  903-2915. 
For  general  information  on  the  DOE 
NEPA  process,  please  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Policy  and  Assistance.  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585-0119, 
telephone:  (202)  586-4600  or  leave  a 
message  on  (800)  472-2756. 

SUPPI^MENTARY  INFORMATKM: 
Background 

The  Brookhaven  National  Laboratory 
was  established  in  1947  as  a  multi- 
disciplinary  scientific  research  center.  It 
is  located  close  to  the  geographic  center 
of  Suffolk  County,  Long  Island,  about  56 
miles  (91  kilometers)  east  of  New  York 
City.  The  Laboratory  site  consists  of  8.2 
square  miles  (21.3  square  kilometers, 
2.130  hectares)  with  most  principal 
facilities  located  near  the  center.  The 
Laboratory  carries  out  basic  and  applied 
research  in  the  following  areas:  High- 
eneigy  and  nuclear  physics;  solid  state 
physics;  materials  sciences  and 
chemical  sciences;  nuclear  medicine; 
biomedical  and  environmental  sciences; 
and  selected  energy  technologies. 

The  HFBR.  which  is  centrally  located 
within  the  BNL  site  (about  1  mile  from 
the  eastern  site  boundary  and  1.5  miles 
from  the  southern  boundary),  was 
commissioned  in  1965  as  a  scientific 
facility  dedicated  to  neutron  scattering 
research  and  other  research  programs  in 
solid  state  physics,  nuclear  physics, 
materials  technology,  structural  biology, 
medicine  and  chemistry.  Neutron 
scattering  techniques  are  used  to  study 
the  structure  and  properties  of 
materials.  The  HFBR  has  provided  about 
two-thirds  of  the  Department's 
experimental  capability  at  reactors  for 
neutron  scattering. 

The  HFBR  uses  heavy  water 
(deuterium)  for  cooling  and  a  highly 
enriched  uranium  core  to  produce 
beams  of  thermal  neutrons  that  are 
guided  to  experimental  areas  by  nine 
horizontal  aluminum  alloy  tubes  called 
"beam  tubes."  In  addition,  there  are 
seven  vertical  tubes  for  irradiating 
research  samples  in  the  reactor.  The 
entire  reactor  and  its  control  room  are 
enclosed  within  a  confinement  dome. 
This  reactor  does  not  produce  electric 
power.  The  HFBR  staff  presentiy 
consists  of  about  110  scientists, 
engineers,  technicians,  and 
administrative  personnel.  The  HFBR 
scientific  user  community  numbers 
about  300  researchers,  including  several 
from  Japan  and  Europe. 


In  some  research  areas  the  HFBR  is 
the  best  facility  in  the  United  States.  For 
example,  the  facility's  Small  Angle 
Neutron  Scattering  (SANS)  capability  is 
regarded  as  a  particularly  useful 
technique  by  structural  biologists,  who 
represent  a  rapidly  growing  user 
community  for  neutron  scattering.  The 
HFBR  SANS  offers  unique  capabilities 
for  the  study  of  biological  samples  and 
is  the  best  resource  in  the  United  States 
for  this  type  of  work.  In  addition,  the 
HFBR's  Single  Crystal  Neutron 
Diffraction  equipment  complements  x- 
ray  techniques  in  determining  the 
structure  of  complex  organic  molecules 
because  of  its  ability  to  locate  hydrogen 
atoms.  The  HFBR  facility  has  also  been 
used  for  radioisotope  production, 
neutron  activation  analysis,  and 
material  irradiation. 

The  reactor  was  originally  designed 
for  operation  at  a  power  level  of  40 
megawatts  (MW).  An  equipment 
upgrade  in  1982  allow^  operation  at  60 
MW.  which  greaUy  enhanced  the 
reactor's  scientific  capability.  Beginning 
in  1991.  the  operating  power  of  the 
reactor  was  limited  to  30  MW  imtil 
additional  analysis  could  be  performed 
to  address  safe^  concerns  associated 
with  a  hypothetical  loss  of  reactor 
coolant  accident  while  operating  at  60 
MW.  Subsequent  analyses.  currenUy 
under  review  as  part  of  an  on-going 
Safety  Analysis  Report  revision 
program,  indicate  that  the  HFBR  could 
be  safely  operated  at  60  MW.  Scientific 
users  have  recommended  operating  the 
reactor  at  60  MW,  and  that  the 
Department  upgrade  and  modernize  the 
scientific  instrumentation  and  other 
features  such  as  the  beam  tubes. 

Current  SUtus  of  HFBR 

On  December  21, 1996,  the  HFBR  was 
shut  down  for  refueling  and 
maintenance,  a  routine  activity  which 
normally  occurs  almost  every  month. 
Before  the  reactor  returned  to  scheduled 
scientific  operations,  however, 
monitoring  indicated  that  a  plume  of 
tritiated  wator  was  contaminating  the 
groundwater  in  excess  of  drinking  water 
standards  south  and  down  gradient  of 
the  reactor.  DOE.  in  cooperation  with 
the  U.S.  Environmental  Protection 
Agency  (EPA),  New  York  State 
Department  of  Conservation  (NYSDEC), 
and  Suffolk  County  Department  of 
Health  Services  (SCDHS),  immediately 
initiated  activities  to  identify  and 
eliminate  the  source  of  the  tritium 
plimie.  These  activities,  now 
collectively  called  the  Tritium 
Remediation  Project,  continue  as  part  of 
the  Department's  commitment  to 
remediate  the  contaminated 
groundwater. 


Data  collection  and  analysis  identified 
the  HFBR  spent  fuel  pool  as  the  likely 
source  of  the  tritium  plume.  In  May 
1997,  a  short-term  removal  action,  in  the 
form  of  a  groundwater  extraction 
system,  was  undertaken  to  ensure  that 
tritium  contaminated  groundwater  in 
excess  of  drinking  water  standards  does 
not  leave  the  BNL  site  boundary. 

The  short-term  removal  action  has 
been  incorporated  into  the  site's 
cleanup  program  in  accordance  with  the 
Interagency  Agreement  among  DOE, 
EPA  and  NYSDEC  entered  into  pursuant 
to  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  (CERCLA).  A  description  of  the 
removal  action  taken,  alternatives 
considered,  regulatory  interaction,  and 
public  participation  activities  associated 
with  the  short-term  removal  action  are 
documented  in  the  Action 
Memorandum  for  Operable  Unit  in 
Tritium  Removal  Action,  dated  May  9, 
19^7,  which  is  available  in  the  reading 
rooms  identified  in  this  notice. 

The  final  remedial  action  Will  be 
determined  through  the  CERCLA 
Operable  Unit  III  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
process  and  will  be  based  on  additional 
data  collected,  groundwater  modeling, 
and  evaluations  of  various  remediation 
options,  including  those  activities 
which  comprise  the  Tritium 
Remediation  Project.  The  CERCLA 
Record  of  Decision  that  completes  this 
process  is  scheduled  to  be  published  in 
the  fall  of  1998.  The  potential 
environmental  impacts  associated  with 
this  CERCLA  action  will  be  reflected 
and  accounted  for  in  the  envkonmental 
analysis  contained  in  the  EIS. 

In  addition  to  the  activities  associated 
with  the  cleanup  of  the  contaminated 
groundwater  plume,  all  fuel  has  been 
removed  from  the  reactor  and  the  pool 
and  shipped  off-site  in  preparation  for 
removing  all  water  from  the  fuel  pool. 
Decontamination  and  dewatering  of  the 
storage  pool  is  underway  in  order  to 
eliminate  the  current  source  of  the 
tritium  to  the  groundwater  beneath  the 
HFBR.  Operation  of  the  groundwater 
plume  pumping,  treatment,  and 
recharge  system  continues.  The 
groundwater  tritium  plume  has  been 
characterized  and  modeled,  and 
continues  to  be  sampled  and  monitored. 
Removal  of  the  water  from  the  spent 
fuel  pool  is  scheduled  for  completion  by 
the  end  of  1997. 

Purpose  and  Need  for  tbe  Agency 
Action 

The  Department  of  Energy  needs  to 

make  a  decision  regarding  the  future  of 
the  HFBR  at  BNL.  This  EIS  will  aid  DOE 
in  its  decisionmaking  process.  In  July 
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1997.  the  Department  issued  its  "Action 
Plan  for  Improved  Management  of 
Brookhaven  National  Laboratory," 
which  summarized  the  Department's 
planned  process  for  deciding  the  future 
of  the  HraR.  The  Action  Plan  states  that 
the  Secretary  of  Energy  will  decide  the 
future  of  the  HFBR  and  directs  an 
appropriate  environmental  review 
process.  That  review  process  consists  of 
this  EIS  on  the  HFBR,  which  will 
incorporate  the  results  of  the  tritium 
remediation  project  being  conducted  in 
conjunction  with  the  ongoing  CERCLA 
process.  The  Secretary  is  scheduled  to 
decide  upon  a  preferred  alternative  for 
the  future  of  the  HFBR  in  early  1998  for 
inclusion  in  this  EIS.  As  stated  in  the 
Action  Plan,  that  decision  will  take  into 
account  several  factors,  including: 
public  input  from  the  local  Long  Island 
community;  input  from  the  HFBR 
scientific  user  community  and  the  DOE 
Basic  Energy  Sciences  Advisory 
Committee;  and  the  value  of  the 
scientific  i^ormation  produced  using 
the  HFBR.  The  alternatives  listed  in  this 
Notice  for  evaluation  in  the  EIS  reflect 
the  full  range  of  options  available  for  the 
future  of  the  HFBR.  The  results  of  the 
EIS  scoping  process  will  be  considered 
in  selecting  the  preferred  alternative. 
The  prefBrred  alternative  will  be  noted 
in  the  Draft  EIS,  but  the  EIS  will  analyze 
all  reasonable  alternatives,  as  required 
byNEPA. 

The  Conference  Report  accompanying 
Pub.  L.  105-62.  the  Energy  and  Water 
Development  Appropriations  Act  of 
1998,  directed  that  an  EIS  be  prepared 
on  the  HFBR.  The  Report  noted  the 
conferees'  expectation  that  the  EIS 
include  a  "comprehensive  survey  of  any 
environmental  hazards  that  the  tritium 
leak  or  other  contamination  associated 
with  the  HFBR  pose  to  the  drinldng 
water  and  health  of  the  people  in  the 
surrounding  communities,  and  that  it 
will  provide  a  detailed  plan  for 
remediation."  The  EIS  will  provide  this 
analysis,  while  concurrently  proceeding 
with,  the  Tritium  Remediation  Project 
and  applicable  Interagency  Agreement 
and  CERCLA  commitments.  Long-term 
remediation  plans  are  being  prepared 
imder  the  ongoing  CERCLA  program 
and  will  be  discussed  with  the  local 
community.  Consistent  with  Congress' 
direction,  the  EIS  will  summarize  this 
remediation  plan  and  program,  and 
assess  the  HFBR's  ()otential  for  further 
contributing  to  groundwater 
contamination. 

The  Report  also  directed  the 
Department  to  drain  the  spent  fuel  pool, 
meet  the  requirements  outlined  in  the 
Suffolk  County  Sanitary  Code  Article 
12,  complete  seismic  upgrades,  and 
repair  and  seal  the  floor  drains.  These 


modifications  and  repairs,  in  addition  to 
those  indicated  in  (3)  below,  are  needed 
to  place  the  HFBR  into  a  radiologically 
and  industrially  safe  condition, 
regardless  of  which  alternative  is 
selected  for  the  future  of  the  HFBR,  and 
do  not  restilt  in  any  adverse 
environmental  impacts.  Accordingly, 
since  these  activities  do  not  have  an 
adverse  impact  and  do  not  limit  the 
choice  of  reasonable  alternatives,  DOE 
intends  to  proceed  vrixh  these  activities 
prior  to  completion  of  the  EIS.  These 
modifications  include  repairs  needed  to 
bring  the  HFBR  into  compliance  with 
applicable  Federal,  State,  and  local  laws 
and  reqiiirements,  including  the 
requirements  of  Suffolk  Coimty  Sanitary 
Ctxle  Article  12,  which  is  relevant  to 
reducing  risks  and  preventing  future 
leaks  from  the  facility  to  the 
groundwater.  These  four  specific 
modifications  and  repairs  include: 

(1)  Several  floor  joints  and  conduit 
penetrations  in  the  floor  of  the  HFBR 
would  be  repaired  and  sealed  to  ensure 
that  there  is  no  leakage  path  to 
groundwater  from  any  accidental  spill 
within  the  reactor  confinement 
building.  The  potential  for  spills  exists 
during  both  reactor  operations  and 
deactivation  activities,  when  there 
would  be  a  need  to  move  large 
quantities  of  radioactive  liquids  into 
tanks  and  drums  for  storage,  treatment 
or  disposal. 

(2)  Several  piping  systems  and  sumps 
in  the  HFBR  would  be  modified  and 
repaired  by  replacing  single-walled 
piping  and  sumps  with  double-walled 
components,  or  installing  new 
components  above  the  floor,  thus 
meeting  the  requirements  of  Suffolk 
County  Sanitaiy  Code  12  for  protection 
of  groimdwater.  These  systems  would 
be  used  dtiring  operations  and  during 
deactivation  activities  to  flush  systems 
and  reduce  contamination. 

(3)  The  drains  from  the  350-foot  tall 
stack  (handles  exhaust  gases  from  HFBR 
and  other  nearby  facilities)  would  be 
repaired,  along  with  the  collection 
piping  and  sump,  to  convert  them  from 
a  single-walled  to  a  double-walled 
system.  This  would  enhance  the 
confinement  integrity  of  the  HFBR  by 
providing  a  barrier  against  potential 
accidental  release  of  radioactive 
materials  to  groundwater. 

(4)  The  HFBR  control  room  and 
operations  level  crane  would  be 
reinforced  to  protect  radiological 
monitoring  and  control  systems,  as  well 
as  operations  personnel,  in  the  event  of 
a  design  basis  earthquake.  The  control 
room  and  crane  are  needed  to  ensure 
safe  reactor  operations  or  deactivation 
activities. 


The  Department  is  also  evaluating  a 
proposal  to  construct  and  install  a 
stainless  steel  liner  in  the  spent  fuel 
pool  during  the  preparation  of  the  EIS. 
The  installation  of  this  impervious  liner 
and  appurtenant  leak  detection  system 
would  result  in  the  pool  containing  a 
double- walled  barrier  to  ensure  that  the 
storage  pool  wtnild  not  be  a  source  of 
groundwater  contamination  in  the 
future.  DOE  considers  the  storage  pool 
to  be  an  essential  component  of  the 
HFBR  regardless  of  whether  or  not  the 
reactor  operates.  It  would  be  needed  to 
store  spent  fuel  during  operations. 
During  deactivation  activities,  it  would 
be  used  to  handle  various  highly 
radioactive  reactor  components  which 
must  be  dismantled  or  cut  apart  in 
preparation  for  shipment  offsite.  Much 
of  this  work  would  be  conducted  within 
the  storage  pool.  A  usable  pool  may  also 
be  necessary  for  maintenance  of  the 
HFBR  during  an  extended  period  of 
time  in  its  present  shutdown  condition. 
As  part  of  the  CERCLA  cleanup  of 
Operable  Unit  m.  the  Department 
committed  to  construct  and  install  the 
liner  prior  to  any  use  of  the  pool.  As  a 
result,  the  spent  fuel  liner  is  included  at 
this  time  as  part  of  all  alternatives, 
except  No  Action.  DOE  specifically 
solicits  comments  on  whether  the  liner 
should  be  installed,  along  with  the  other 
modifications  and  repain,  prior  to 
completion  of  this  EIS.  After  hearing 
public  comments  on  this  issue,  the 
Department  may  decide  to  include 
installation  of  the  liner  as  part  of  all 
alternatives,  including  No  Action. 

Alternatives  To  Be  Evahiatad 

While  Pub.  L.  105-62  prohibited  the 
use  of  funds  made  available  imder  that 
Act  or  any  other  act  to  restart  the  HFBR. 
this  EIS  will  analyze  the  following     ■ 
reasonable  alternatives  for  the  futiue  of 
the  HFBR,  as  required  by  NEPA: 

No  Action  Alternative 

Under  this  alternative,  the  reactor 
would  be  maintained  in  the  current 
shutdown  and  defueled  condition  for 
the  indefinite  future;  the  four 
modifications  and  repairs  listed  above 
would  be  performed.  The  Department 
regards  this  as  a  non-prefeired 
alternative,  because  it  does  not  resolve 
the  future  of  the  HFBR. 

Resume  Operation  Ahemative 

The  earliest  date  that  the  reactor 
could  be  restarted  is  October  1999, 
following  completion  of  the  NEPA 
process  and  all  of  the  modifications  and 
repairs  described  above  (including 
installation  of  the  spent  fuel  liner).  This 
alternative  includes  two  subaltematives: 
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a.  Startup  and  operation  of  the  reactor 
at  a  power  level  of  30  MW  (the  power 
level  prior  to  the  shutdown). 

b.  Startup  and  operation  of  the  reactor 
at  a  power  level  of  30  MW  with  a 
planned  increase  in  operation  at  a  level 
of  up  to  60  MW. 

Resume  Operation  and  Enhance  Facility 
Alternative 

Under  this  alternative,  the 
Department  would  restart  the  reactor  for 
operation  at  a  power  level  of  up  to  60 
MW,  and  eventually  replace  the  reactor 
vessel  to  extend  the  life  of  the  reactor, 
and  upgrade  the  reactor  (e.g.,  add 
scientific  instruments)  to  enhance  the 
reactor's  scientific  research  capabilities 
and  increase  the  number  of  potential 
reactor  users.  Because  of  budget 
limitations,  the  Department  regards  this 
as  a  non-preferred  alternative. 

Permanent  Shutdown  Alternative 

Under  this  alternative,  the  HFBR 
would  be  permanently  shut  down  for 
eventual  decontamination  and 
decommissioning.  Additional  NEPA 
review  would  be  necessary  in  the  fiiture 
for  a  proposal  to  decontaminate  and 
decommission  the  reactor.  This 
alternative  would  involve  terminating 
the  scientific  research  mission  of  the 
HFBR  at  BtfL  and  placing  the  reactor  in 
an  industrially  and  radiologically  safe 
condition  for  an  extended  period  of  time 
until  a  proposal  were  made  to 
decontaminate  and  decommission  the 
reactor.  While  an  analysis  of  the  full  and 
complete  decontamination  and 
decommissioning  is  beyond  the  scope  of 
this  EIS,  the  potential  environmental 
impacts  associated  with 
decontamination  and  decommissioning 
will  be  analyzed  to  the  extent  possible. 

At  this  time,  the  Department  of 
Energy  has  no  preferred  alternative.  As 
noted  above,  the  Secretary  of  Energy 
will  designate  a  preferred  alternative 
based  on  the  results  of  the  scoping 
process  and  other  information  in  early 
1998. 

Preliminary  Environmental  Analjrsis 

The  following  issues  have  been 
tentatively  identified  for  analysis  in  the 
EIS.  This  list  is  neither  intended  to  be 
all-inclusive  nor  is  it  a  predetermination 
of  potential  environmental  impacts.  The 
list  is  presented  to  facilitate  conunent 
on  the  scope  of  the  EIS.  Additions  to  or 
deletions  bom  this  list  may  occur  as  a 
result  of  the  public  scoping  process. 

Health  and  Safety:  potential  public 
and  occupational  consequences  from 
routine  operation  and  credible  accident 
scenarios. 

Waste  Generation/Pollution 
Prevention:  types  of  wastes  expected  to 


be  generated  and  stored,  pollution 
prevention  opportunities,  and  the 
potential  consequences  to  public  safety 
and  the  environment. 

Hazardous  Materials:  HanHling 
storage,  and  use;  waste  management 
both  present  and  future. 

Backgmund  Radiation:  cosmic,  rock, 
soil,  water,  and  air,  and  the  potential 
addition  of  radiation. 

Water  Resources:  surfece  and 
groundwater  hydrology,  use,  and 
quality,  and  the  potential  for 
degradation. 

Air  Quality:  meteorological 
conditions,  ambient  background, 
pollutant  sources,  and  potential  for 
degradation. 

Earth  Resources:  physiography, 
topography,  geology,  and  soil 
characteristics. 

Land  Use:  plans,  policies  and 
controls. 

Noise:  ambient,  sources,  and  sensitive 
receptors. 

Ecological  Resources:  wetlands, 
aquatic,  terrestrial,  economically/ 
recreationally  important  species, 
threatened  and  endangered  species. 

Socioeconomic:  demograpny, 
economic  base,  labor  pool,  housing, 
transportation,  utilities,  public  services/ 
facilities,  education,  recreation,  and 
cultural  resources. 

Natural  Disasters:  floods,  hurricanes, 
tornadoes,  and  seismic  events. 
Unavoidable  Adverse  Impacts. 

Natural  and  Depletable  Resources: 
requirements  and  conservation 
potential. 

Environmental  Justice:  any  potential 
disproportionately  high  and  adverse 
impacts  to  minority  and  low  income 
populations. 

Alternatives  other  than  those 
presented  in  this  docimient  may  warrant 
examination,  and  new  issues  may  be 
identified  for  evaluation. 


Scoping  Meetings 

The  purpose  of  this  NOI  is  to 
encourage  public  involvement  in  the 
EIS  process  and  to  solicit  public 
comments  on  the  proposed  scope  and 
content  of  the  EIS.  DOE  will  hold  public 
scoping  meetings  in  the  BNL  area  to 
solicit  both  oral  and  written  comments 
from  interested  parties. 

DOE  will  designate  a  fecilitetor  for  the 
scoping  meetings.  The  facilitetor  may 
ask  for  clarification  of  statements  to 
ensure  that  representatives  of  the  DOE 
fully  understand  the  comments  and 
suggestions.  The  scoping  meetings  will 
not  be  conducted  as  evidentiary 
hearings  nor  will  there  be  questioning  of 
the  commentors.  At  the  opening  of  each 
meeting  the  facilitetor  will  establish  the 
order  of  speakers  and  will  announce  any 


additional  procedures  necessary  for 
conducting  the  meetings.  To  ensure  that 
all  persons  wishing  to  make  a 
presentation  are  given  the  opportimity, 
a  five-minute  limit  may  be  enforced  for 
each  speaker,  with  the  exception  of 
public  officials  and  representetives  of 
groups,  who  will  be  allotted  ten  minute* 
each.  DOE  encourages  those  providing' 
oral  comments  to  also  submit  them  in 
writing.  Comment  cards  will  also  be 
available  for  those  who  prefer  to  submit 
their  comments  in  written  form. 

DOE  will  make  transcripts  of  the 
scoping  meetings  and  project-related 
materials  available  for  public  review  in 
the  following  reading  rooms: 

1.  U.S.  Department  of  Energy, 
Freedom  of  Information  Public  Reading 
Room,  Forrestal  Building,  Room  lE- 
190, 1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Telephone: 
(202) 586-3142. 

2.  Brookhaven  National  Laboratory 
Research  Library,  Bldg.  477A 
Brookhaven  Ave.,  Upton,  NY  11973. 
Telephone:  (516)  344-3483. 

3.  Longwood  Public  Library,  800 
Middle  Country  Rd..  Middle  Island.  NY 
11953,  Telephone:  (516)  924-6400. 

4.  Mastics-Moriches-Shirley 
Community  Library,  301  William  Floyd 
Parkway,  Shiriey,  NY  11967,  Telephone: 
(516)  399-1511. 

Other  environmental  materials 
available  at  these  locations  or  through 
the  Suffolk  County  Interlibrary  Loan 
System  include  BNL's  1977  Site-wide 
EIS,  Annual  Site  Environmental 
Reports,  and  the  CERCLA 
Administrative  record  for  cleanup 
activities. 

NEPA  Process 

The  EIS  for  the  HFBR  will  be 
prepared  according  to  the  National 
Environmental  Policy  Act  of  1969.  the 
Council  on  Environmental  Quality's 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
Parts  1500-1508),  and  DOE's  NEPA 
Regulations  (10  CFR  Part  1021). 

The  draft  EIS  is  scheduled  to  be 
published  in  the  summer  of  1998.  A  45- 
day  comment  period  on  the  draft  EIS  is 
planned,  and  public  hearings  to  receive 
comments  will  be  held  approximately 
three  weeks  after  distribution  of  the 
draft  EIS.  Availability  of  the  draft  EIS, 
the  dates  of  the  public  comment  period, 
and  information  about  the  public 
meetings  will  be  announced  in  the 
Federal  Register  and  in  the  local  news 
media  when  the  draft  EIS  is  distributed. 
The  final  EIS,  which  will  incorporate 
public  comments  received  on  the  draft 
EIS,  is  expected  in  November  1998.  No 
sooner  than  30  days  after  a  notice  of 
availability  of  the  final  EIS  is  published 
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in  the  Federml  Register,  DOE  will  issue 
its  Record  of  Decision  and  publish  it  in 
the  Federal  Register.  The  Record  of 
Decision  is  expected  to  be  issued  in 
December  1998. 

Signed  in  Washington.  D.C.  thia  19di  day 
of  November,  1997. 
Mar  N.  Brash, 

Actmg  Assistant  Secretary,  Environment, 
Safety  and  Health 
(FR  Doc  97-30821  Filed  11-21-97;  8:4S  am] 


DEPARTMENT  OF  ENERGY 

Miho  Opwalions  OfdM;  NotkM  of 
miant  To  SoNdt  AppHcaHofW  for 
Flnandal  AMistaneo  Qrants 

AOOICV:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  solicit 
applications  for  financial  assistance 
grants. 


r:  The  U.S.  Department  of 
Energy  is  announcing  its  intent  to  solicit 
applications  for  awards  of  financial 
assistance  (i.e.,  grants)  for  state-of-the- 
art  research  that  contributes  to  any  of 
the  following  eight  areas:  reactor 
physics,  reactor  engineering,  nuclear 
materials,  radiological  engineering, 
radioactive  waste  management,  applied 
radiation  science,  nuclear  safety  and 
risk  analysis,  and  innovative 
technologies  for  next  generation 
reactors,  space  power  and  propulsion, 
or  radiation  sources. 
DATES:  The  anticipated  issuance  date  of 
Solicitation  Number  DE-PS07- 
98ID13604  is  December  1, 1997.  A  copy 
of  the  solicitation  in  its  full  text  may  be 
obtained  on  the  Internet  at  http:// 
www.inel.gov/doeidyproc-div.html 
undn  Current  Solicitations.  The 
deadline  for  receipt  of  applications  will 
be  approximately  52  days  after  issuance 
of  the  solicitation. 
ADDRESSES:  Applications  will  be 
submitted  to:  Dallas  L.  Hoffer, 
Procurement  Services  Division.  U.S. 
Department  of  Energy,  Idaho  Operations 
Office,  850  Energy  Drive,  Mail  Stop 
1221.  Idaho  Falls,  Idaho  83401-1563. 
FOA  FURTHER  INFORMATION  CONTACT: 
Dallas  Hoffor,  Contract  Specialist  at 
(208)  526-0014  or  Brad  Bauer, 
Contracting  Officer  at  (208)  526-0090: 
U.S.  Department  of  Energy,  Idaho 
Operations  Office,  850  Energy  Drive. 
Mail  Stop  1221.  Idaho  Falls,  Idaho 
83401-1563. 

SUPP1.EMENTARY  INFORMATION:  The 
solicitation  will  be  issued  ptirsuant  to 
10  CFR  600.6(b)  Eligibility  for  awards 
under  this  Nuclear  Engineering 
Education  Research  (NEER)  Program 


will  be  restricted  to  colleges  and 
universities  with  nuclear  engineering 
degree  programs.  The  purpose  of  the 
NEER  Program  is  to  (1)  support  basic 
research  in  nuclear  engineering;  (2) 
assist  in  developing  nuclear  engineering 
students;  and  (3)  contribute  to  , 

strengthening  the  academic 
community's  nuclear  engineering 
infrastructure. 

The  statutory  authority  for  the 
program  is  Pub.  L.  95-91. 

Issued  in  Idaho  Falls  November  17. 1997. 
MkhMl  L.  AdaflH, 
Acting  Director,  Pnxurenwnt  Services 
Division. 

[FR  Doc  97-30796  Filed  11-21-97;  8:45  am) 
■UJNQ  COM  •4M-S1-P 


DEPARTMBIT  OF  ENERGY 

ComnMrtcialiiallon  Aastotanc*  tor 
AwfdMS  in  ttw  Small  BushiMS 
Innovation  Reatarch  ^BIR)  Program, 
Financial  Aaaiatanoa  Solicitation  No. 
DE-FC02-«eER12217 

AOCNCY:  DCK,  Chicago  Operations 

Office. 

ACTION:  Notice  invitihg  financial 

assistance  applications. 


The  Department  of  Energy 
(DOE)  Office  of  Energy  Research  (OER) 
aimounces  its  interest  in  receiving 
applications  to  enhance  the 
commercialization  of  SBIR  recipients* 
technology.  The  Department  may  select 
more  than  one  ofiisror  for  award  under 
this  solicitation.  The  selected  offeror(s) 
may  provide  SBIR  Awardees  with 
individualized  assistance  in  preparing 
business  plans  and  developing 
presentation  materials  for  raising  capital 
or  finding  strategic  partners  to  support 
the  conunercialization  of  their  SBIR 
technology. 

The  Solicitation  is  available  on  the 
DOE  Chicago  Internet  Home  Page  at 
http:  //www.ch.doe.gov/business/ 
ACQ.htm  with  proposals  due  December 
15. 1997.  Any  modifications  to  the 
solicitation  will  continue  to  be  posted 
on  the  Internet  Please  note  that  users 
are  not  alerted  when  the  solicitation  is 
issued  or  when  modifications  are 
posted.  Prospective  offht>r<s)  are 
therefore  advised  to  check  the  above 
Internet  address  on  a  daily  basis.  The 
Solicitation  is  available  on  the  CH 
Acquisition  Page  (see  address  below). 
DATES  AND  ADDRESSES:  The  complete 
solicitation  document  is  available  on  the 
Internet  by  accessing  the  EXDE  Chicago 
Internet  Home  Page  at 
http://www.ch.doe.gov/busines8/ 
ACQ.htm  under  the  heading  "Current 
Acquisition  Activities"  Solicitation  No. 


DE-FC02-98ER12217.  Applications  are 
due  no  later  than  5:00  p.m.  local  time, 
on  December  15, 1997.  Awards  are 
anticipated  by  January.  1998. 
SUPPLEMENTARY  aVOfMATNM: 
Completed  applications  referencing 
Solicitation  No.  DE-FC02-98ER12217 
must  be  submitted  to  the  U.  S. 
Department  of  Energy.  Chicago 
Operations  Office,  Attn:  Peter  R. 
Waldman,  Bldg.  201,  Rm.  3F-11. 9800 
South  Cass  Avenue,  Argonne.  EL  6043^ 
4899.  As  a  result  of  this  solicitation, 
DOE  may  award  two(2)  cooperative 
agreements.  Available  funding, 
irrespective  of  the  number  of  oCbrors 
selected,  is  $250,000.00  in  FY  1998.  and 
follow-on  funding  of  approximately 
$250,000.00  for  FY99  and  FY2000. 

The  solicitation  invites  applications 
which  are  limited  to  small  business 
organizations.  Eligibility  to  submit  a 
proposal  is  restricted  to  small 
businesses.  The  SBIR  program  is  a  small 
business  set-aside  program.  A  small 
business  award  recipient  will  provide 
more  credibility  to  SBIR  participants. 
Past  fxperience  with  previous 
commercialization  assistance  projects 
confirms  that  small  businesses  develop 
stronger  and  more  productive  busines^^ 
relationships  with  another  company 
that  has  d^t  with  business  problems 
similar  to  their  own. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Peter  R.  Waldman.  Acquisition  and 
Assistance  Group,  Chicago  Operations 
Office,  9800  South  Cass  Avenue, 
Argonne,  Illinois  60439;  Telephone  No. 
(630)  252-2189.  Fax  No.  (630)  252- 
5045,  or  by  e-mail  at 
peter.  wal(lmanOch.doe.gov. 

Issued  in  Chicago,  Illinois  on  November 
17, 1997. 

Jame*  R.  Bieachke. 
Director,  Operations  Division. 
(FR  Doc.  97-30786  Filed  11-21-97;  8:45  am] 
■UJNQ  oooe  t«so  W-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP97-171-«11] 

ANR  Pipalina  Company;  Notica  Of 
Propoaod  Changes  in  FERC  Qaa  Tariff 

November  IB,  1997. 

Take  notice  that  on  November  13. 
1997,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1 ,  tariff  sheets  to  be  effective  November 
1, 1997. 

ANR  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
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Commission's  October  29, 1997  letter 
order.  That  order  addressed  the 
incorporation  of  certain  Gas  Industry 
Standard  Board  business  practices  into 
ANR's  tariff. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  protect  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lbia  D.  Caahell. 
Secretary. 
[PR  Doc.  97-30748  Filed  11-21-97;  8:45  am) 

atLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9fr-492-006] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Rling 

November  18, 1997. 

Take  notice  that  on  November  10. 
1997,  CNG  Transmission  Corporation 
(CNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  Deceml^r  15,  1997: 

First  Revised  Third  Revised  Sheet  No.  1 

Sheet  No.  36 

First  Revised  Substitute  First  Revised  Sheet 

No.  114 
First  Revised  First  Revised  Sheet  No.  115 
First  Revised  Substitute  First  Revised  Sheet 

No.  118 
First  Revised  Original  Sheet  No.  119 
First  Revised  Substitute  First  Revised  Sheet 

No.  124 
First  Revised  Original  Sheet  No.  125 
First  Revised  Original  Sheet  No.  128 
First  Revised  First  Revised  Sheet  No.  127 
Second  Revised  Sheet  No.  129 
Second  Revised  Sheet  No.  130 
Second  Revised  Sheet  No.  140 
Second  Revised  Sheet  No.  160  • 

Sheet  No.  181 

First  Revised  First  Revised  Sheet  No.  204 
First  Revised  Second  Revised  Sheet  No.  255 
Second  Revised  Sheet  No.  256 
Second  Revised  Sheet  No.  272 


Second  Revised  Sheet  No.  274 

First  Revised  Original  Sheet  No.  292 

First  Revised  First  Revised  Sheet  No.  293 

First  Revised  Original  Sheet  No.  304 

First  Revised  Original  Sheet  No.  306 

Second  Revised  Sheet  No.  307 

Second  Revised  Sheet  No.  307A 

First  Revised  First  Revised  Sheet  No.  309 

First  Revised  Sheet  No.  310 

Second  Revised  Sheet  No.  314 

First  Revised  Second  Revised  Sheet  No.  346 

First  Revised  Substitute  Third  Revised  Sheet 

No.  350 
Second  Revised  Sheet  No.  381 
First  Revised  Sheet  No.  381A 
Second  Revised  Sheet  No.  382 
First  Revised  Sheet  No.  400 
First  Revised  Sheet  No.  401 
First  Revised  Sheet  No.  402 
First  Revised  Sheet  No.  403       — 
First  Revised  Sheet  No.  404 
First  Revised  Sheet  No.  405 
Sheet  No.  406 

CNG  states  that  the  tendered  tariff 
sheets  were  filed  in  compliance  with  the 
Commission's  Order  dated  September 
11,  1997  in  Docket  No.  CP96-492-000, 
et  a!.  Specifically,  CNG  states  that  the 
piupose  of  this  filing  is  to  comply  with 
the  Commission's  directives  to  remove 
Rate  Schedule  OSS  from  CNG's  tariff, 
and  to  clarify  the  availability  provisions 
of  CNG's  remaining  storage  service  rate 
schedules. 

CNG  proposes  to:  (1)  revise  the 
availability  section  of  its  existing  Rate 
Schedule  GSS  to  designate  Rate 
Schedule  GSS  as  CNG's  open-access 
storage  service  pursuant  to  order  No. 
636  and  Part  284  of  the  Commission's 
Regulations;  (2)  revise  Rate  Schedule 
GSS-U  to  clarify  the  scope  of  its 
availability;  and  (3)  remove  Rate 
Schedule  OSS  bom  CNG's  tariff.  CNG 
states  that  it  will  continue  to  provide 
Part  284  storage  service  under  Rate 
Schedule  GSS,  and  proposes  to  conduct 
storage  services  that  have  been 
authorized  imder  Part  157  case-specific 
authorization  pursuant  to  an  individual 
X-rate  schedule  for  each  such  service. 
CNG  states  that  additional  X-rate 
schedules  will  be  filed  in  Volume  No. 
2A  of  CNG's  FERC  Gas  Tariff,  once  the 
Commission  approves  CNG's  proposed 
compliance  filing. 

CNG  states  that  copies  of  this  filing 
are  being  served  on  Uie  parties  to  the 
proceeding  in  Docket  No.  CP96-492- 
004. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  in  accordance  with  the 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  December  1, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  CNG's  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

(FR  I>oc.  97-30740  Filed  11-21-97;  8:45  am) 
■lUJNG  CODE  6717.^-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TM9S-2-^-O00  and  RP»7- 
212-002] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Filing 

November  18, 1997. 

Take  notice  that  on  November  13. 
1997,  CNG  Transmission  Corporation 
.  (CNG),  tendered  for  filing  additional 
information  regarding  four  aspects  of  its 
November  1  Aimual  TCRA  filing,  as 
directed  by  Letter  Order  of  the 
Commission  issued  on  October  29, 
1997. 

CNG  states  that  copies  of  its  filing 
have  been  mailed  to  the  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  I»rotests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-30756  Filed  11-21-97;  8:45  am) 
aiLLiNQ  cooE  cnr-si-M 
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^    DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No*.  RP96-36»-006  and  FA94-1S- 
000] 

Florida  Qas  Transmission  Company; 
Notice  of  CompiiaiKe  Rling 

November  18, 1997. 

Take  notice  that  on  November  12, 
1997,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendices  A  and  B  to  the 
filing. 

FGT  states  that  on  Augtist  5, 1997, 
FGT  filed  a  Stipulation  and  Agreement 
of  Settlement  (Settlement)  in  £)ocket 
Nos.  RP96-366,  et  al.  resolving  all 
issues  in  its  rate  proceeding,  including 
consolidated  matters.  Pursuant  to 
Article  Xm.  the  Setdement  shall  become 
eCfisctive  upon  the  first  day  of  the  first 
month  following  the  issuance  of  a  final 
Commission  order.  On  September  24, 
1997,  the  Commission  issued  an  order 
approving  the  Settlement  (September  24 
Order).  Because  no  party  requested 
rehearing  as  of  October  24, 1997,  the 
Settlement  became  effective  November 
1.  1997. 

FGT  states  that  the  instant  filing  is 
made  in  compliance  with  the  September 
24  Order  which  directs  FXiT  to  fUe 
revised  tariff  sheets  to  reflect  the 
settlement  rates  within  thirty  days  of  the 
effectiveness  of  the  Settlement 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaalMU, 
Secretary. 
(FR  Doc.  97-30747  Filed  11-21-97;  8:45  am] 

MLIMG  COOe  tMT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP97-S31-001] 

Florida  Qas  Transmission  Company; 
Notice  of  Complianca  Filing 

November  18, 1997. 

Take  notice  that  on  November  12. 
1997,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  Substitute 
Fourth  Revised  Sheet  No.  131  and 
Substitute  Sixth  Revised  Sheet  No.  132, 
with  an  effective  date  of  November  1, 
1997. 

FGT  states  that  On  September  19. 
1997.  FGT  filed  tariff  sheets  (September 
19  Filing]  to  modify  the  cash-out 
provisions  in  Section  14B  of  its  tariff  by 
(1)  changing  the  method  of  determining 
the  Posted  Price  be  used  for  cashing  out 
imbalances  and  (2)  modifying  the 
imbalance  level  factors  for  imbalance 
levels  of  0%  to  5%.  Several  parties 
protested  FGT's  filing.  Subsequentiy.  on 
October  10. 1997.  FGT  filed  an  answer 
in  which  FGT  addressed  various  issues 
raised  by  the  parties  filing  protests,  but 
offered  to  withdraw  the  proposed 
changes  to  the  imbalance  factors  if  the 
Commission  would  approve  the 
proposed  changes  to  the  determination 
of  the  Posted  Price. 

FGT's  states  that  its  offier  to  withdraw 
the  proposed  changes  to  the  imbalance 
factors  was  made  without  prejudice  to 
FGT  refiling  such  proposals.  On  October 
29, 1997,  the  Commission  issued  an 
order  (October  29  Order)  accepting 
FGT's  revisions  to  the  Posted  Price 
determination  and  accepting  FGT's  offer 
to  withdraw  the  proposed  revisions  to 
the  imbalance  level  factors.  The  October 
29  Order  directed  FGT  to  file  revised 
tariff  sheets  eliminating  the  proposed 
revisions  to  the  imbalance  factors.  FGT 
states  that  the  instant  filing  is  in 
compliance  with  the  October  29  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE,  Washington,  DC, 
20426,  in  accordance  with  Section 
395.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CaalMil. 

Secntary. 

(FR  Doc.  97-30749  Filed  11-21-97;  8:45  am) 

BNJJNO  oooc  STir-OI-lt 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Na  ER90-M1-OOO] 

Florida  Power  Corporaflion;  Nottca  of 
HIing 

November  18, 1997. 

Take  notice  that  on  October  23, 1997, 
Florida  Power  Corporation  (FPC), 
tendered  for  filing  three  septu^te  service 
agreement  between  FPC  and  US  Gen 
Power  Services,  LP.,  Illinois  Power 
Company  and  NP  Energy,  Inc.,  for 
service  under  FPC's  Market-Based 
Wholesale  Power  Sales  Tariff  (MR-1), 
FERC  Electric  Tariff,  Original  Volume 
Nimiber  8.  This  tariff  was  accepted  for 
filing  by  the  Commission  on  June  26, 
1997,  in  Docket  No.  ER97-2846-000. 
The  service  agreement  was  US  Gen 
Power  Services,  L.P.,  is  proposed  to  be 
effective  October  8, 1997,  the  service 
agreement  with  Illinois  Power  Company 
is  proposed  to  be  effective  October  14, 
1997,  and  the  service  agreement  was  NP 
Energy.  Inc.,  is  proposed  to  be  efiiective 
October  17. 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Fkst  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  28. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LottD.  Cashell. 
Secretary. 
(FR  Doc.  97-30744  Filed  11-21-97;  8:45  am) 

BILUNO  OOOC  S717-ai-M 


1/ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodiet  No.  CP96-76-000] 

Kocfi  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
AuttKKizaUon 

November  18, 1997. 

Take  notice  that  on  November  10, 
1997,  Koch  Gateway  Pipeline  Company, 
(Koch  Gateway)  P.O.  Box  1478, 
Houston,  Texas  77251-1478,  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157.205  and  157.211(a)(2)  of 
the  Commission's  Regulations,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  for  authorization  to 
operate  as  a  jurisdictional  facility  in 
interstate  commerce  a  dual  3-inch  meter 
tube  previously  installed,  operated  and 
placed  in  service  under  Section  311(a) 
of  the  Natural  Gas  Policy  Act  (NGPA) 
and  Section  284.3(c)  of  the 
Commission's  regulations,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Koch  Gateway  states  that  the 
proposed  certification  of  facilities  will 
enable  Koch  Gateway  to  provide 
transportation  services  imder  its  blanket 
transportation  certificate  through  a  tap 
serving  Entex.  Inc.  (Entex).  a  local 
distribution  company  in  Montgomery 
County,  Texas.  Koch  Gateway  further 
states  that  it  will  operate  the  proposed 
facilities  in  compliance  with  18  CFR, 
Part  157,  Subpart  F,  and  that  the 
proposed  facilities  will  not  affect  its 
ability  to  service  its  other  existing 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natiu»l  Gas  Act. 
Lois  D.  CashsiL 
Secretary. 

(FR  Doc  97-30741  Filed  11-21-97;  8:45  am] 
■LUNG  cooe  snr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Podcet  No.  RP98-46-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  18. 1997. 

Take  notice  that  on  November  12. 
1997,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
1 ,  the  following  tariff  sheets,  to  become 
effective  December  12, 1997: 

Eleventh  Revised  Sheet  No.  1 
Seventh  Revised  Sheet  No.  2 
Original  Sheet  No.  205 
Original  Sheet  No.  206 
Original  Sheet  No.  207 
Original  Sheet  No.  208 
Original  Sheet  No.  209 
Fifth  Revised  Sheet  No.  1807 
Fifth  Revised  Sheet  No.  1808 
Fifth  Revised  Sheet  No.  1809 
Fifth  Revised  Sheet  No.  1810 
Third  Revised  Sheet  No.  1811 
Second  Revised  Sheet  No.  1812 
Fourth  Revised  Sheet  1813 
Second  Revised  Sheet  No.  1814 
Third  Revised  Sheet  No.  4200 
Fourth  Revised  Sheet  No.  4201 
Second  Revised  Sheet  No.  4202 

Koch  states  that  it  is  submitting  the 
above  listed  tariff  sheets  to  implement  a 
new  Daily  No  Fuel  Interruptible 
Transportation  Service  on  its  system. 
This  new  service  will  allow  customers 
on  a  daily  basis  to  transport  gas  from 
specifically  identified  receipt  points  to 
specifically  identified  delivery  points 
without  having  to  pay  a  fuel  charge. 

Any  person  desiring  to  be  heard  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
as  provided  by  Section  154.210  of  the 
Conunission's  rules  and  regidations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  pablic  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-30752  FUed  11-21-97;  8:45  am] 

BILUNO  CODE  S717-ei-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doeitet  No.  TM9e-1-64-001] 

luMJislana-Nevada  Transit  Company; 
Notice  of  Tariff  Rling 

November  18. 1997. 

Take  notice  that  on  November  13, 
1997,  Louisiana-Nevada  Transit 
Company  (LNT),  tendered  for  filing  as 
part  of  its  Third  Revised  FERC  Gas 
Tariff,  Volume  No.  1.  the  tariff  sheet 
listed  below,  to  be  effective  October  1, 
1997: 

Third  Revised  Sheet  No.  56 

Pursuant  to  Order  No.  472.  the 
Commission  has  authorized  pipeline 
companies  to  track  and  pass  through  to 
their  customers  their  annual  charges 
under  an  Annual  Charge  Adjustment 
(ACA)  clause.  The  1997  ACA  unit 
surcharge  approved  by  the  Commission 
is  $.0022  per  Dth. 

Pursuant  to  Section  154.207  of  the 

Commission's  Regulations,  LNT 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  October  1, 1997. 

LNT  states  that  a  copy  of  its  filing  has 
been  served  upon  its  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  C^ashell. 
Secretary. 

(FR  Doc  97-30755  Filed  11-21-97;  8:45  am] 
BtLUNQ  cooc  cnr-oi-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  Na  CP96-77-000] 

Northern  Border  Pipeline  Company; 
Notice  of  Application 

November  18.  1997. 

Take  notice  that  on  November  12. 
1997,  Northern  Border  Pipeline 
Company  (Northern  Border),  1111  South 
103rd  Street.  Omaha,  Nebraska  68124, 
filed  in  Docket  No.  CP98-77-000  an 
abbreviated  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
Sections  157.14  and  157.16  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  acquisition 
and  operation  of  certain  meter  facilities 
in  Minnesota. 

Specifically,  Northern  Border  seeks  to 
acquire  the  Windom  measurement 
station  from  Northwest  Gas  of 
Cottonwood  County,  LLC  (Northwest 
Gas).  The  Windom  measurement 
station,  which  is  located  in  Section  17, 
Township  105N.  Range  35W, 
Cottonwood  County.  Minnesota, 
comprises  the  following  facilities: 

(1)  one  4-inch  turbine  meter  and 
associated  piping: 

(2)  one  2-inch  rotary  meter  and 
associated  piping; 

(3)  approximately  110  feet  of  4-inch 
pipe; 

(4)  remote  terminal  unit;  and 

(5)  meter  and  control  buildings,  and 
appurtenances. 

Northern  Border  states  that  Northwv^ 
Gas  no  longer  desires  to  operate  the 
measurement  station  and  will  transfer  it 
to  Northern  Bord«  for  a  nominal  fee. 
Northwest  Gas  will  pay  Northern  Border 
$46,633  for  the  negative  cashflow  that 
Northern  Border  states  it  will 
experience  as  a  result  of  the  timing  of 
income  tax  liability  incurred  in 
acquiring  the  Windom  measurement 
station. 

Any  person  desiring  to  p>articipate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
December  9,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 


to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  paiXy  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 
A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 


Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  Border  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-30742  Filed  11-21-97;  8:45  am) 

BIUMO  COOe  e71T-«1-M 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commlsaion 


[Dodiet  No.  RPOe-«5-007] 

Nortttem  Border  Pipeline  Company; 
Notice  of  Billing  Adjustment  and 
Refund  Report 

November  18, 1997. 

Take  notice  that  on  November  6, 
1997,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  its  billing  adjustment  and 
refund  report  in  accordance  with  the 
Conmiission's  August  1. 1997  order  in 
Docket  No.  RP96-45-004  (80  FERC 
1  61.150)  approving  the  Stipulation  and 
Agreement  with  modification  dated 
October  15, 1996  (October  15 
Settlement). 

Northern  Border  states  that  on 
October  9. 1997.  it  distributed  billing 
adjustment  and  refund  checks  to  each 
affected  shipper,  or  its  designated  agent. 
The  total  amount  of  the  billing 
adjustment  and  refunds  including 
applicable  carrying  charges  was 
$52,629,752.46.  Northern  Border  states 
that  the  billing  adjustment  and  refunds 
with  applicable  carrying  charges  were 
calculated  in  accordance  with  the  terms 
of  the  October  15  Settlement. 

Northern  Border  states  that  a 
complete  copy  of  this  report  has  been 
served  on  all  affected  shippers  and 
interested  state  conunissions  and  is  also 
available  for  review  at  Northern 
Border's  office  in  Omaha,  Nebraska. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  made  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Lois  D.  CMkeU. 

Secretory. 

(FR  Doc.  97-30748  Filed  11-21-97;  8:45  am] 

MUMQ  COOE  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  RP9e-48-OO0I 

North%«ast  Alaskan  Pipeline  Company; 
Notice  of  Tariff  Changes 

November  18,  1997. 

Take  notice  that  on  November  14, 
1997,  Northwest  Alaskan  Pipeline 
Company  (Northwest  Alaskan), 
tendered  for  filing  in  Docket  No.  RP98- 
48-000  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  2,  Forty-First 
Revised  Sheet  No.  5,  with  an  effective 
date  of  January  1, 1998. 

Northwest  Alaskan  states  that  it  is 
submitting  Forty-First  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  fit>m 
Pan-Alberta  Gas  Ltd.  (Pan- Alberta)  and 
resold  to  Pan-Alberta  Gas  (U.S.),  Inc. 
CPAG-US)  under  Rate  Schedules  X-1. 
X-2  and  X-3,  and  to  Pacific  hiterstate 
Transmission  Company  (PIT)  under 
Rate  Schedule  X-4. 

Northwest  Alaskan  states  that  it  is 
submitting  Forty-First  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  PAG-US  and 
PIT.  and  pursuant  to  Rate  Schedules 
X— 1.  X— 2.  X— 3  and  X— 4,  which  provide 
for  Northwest  Alaskan  to  file  45  days 
prior  to  the  commencement  of  the  next 
demand  charge  period  (January  1. 1998 
through  June  30. 1998)  the  demand 
charges  and  demand  charge  adjustments 
which  Northwest  Alaskan  will  charge 
during  the  period. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition^ 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  petitions  or  protests 
should  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokD.  Cashell. 
Secretary. 
(FR  Doc.  97-30754  Filed  11-21-97;  8:45  am] 

■MJJNQ  COOE  STir-OI-M 


DEPARTMENT  OF  ENERQY 

Federal  Energy  Regulatory 
Commission 

[Docket  Wo.  CP9«  90-0001 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorlzatton 

November  18, 1997. 

Take  notice  that  on  November  13, 
1997,  Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP98-90-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  operate  the 
Animas  Air  Park  Meter  Station  located 
in  La  Plata  Coimty,  Colorado  as  a 
certificated  delivery  point  under  Section 
7(c)  of  the  Natural  Gas  Act  for  the 
delivery  of  gas  to  Greeley  Gas  Company 
(Greeley)  for  any  eligible  shipper,  imder 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP82-443-000  punuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  tlie  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  the  Animas  Air 
Park  Meter  Station,  located  at  milepost 
6.34  on  Northwest's  Ignacio  to  Sumas 
mainline,  was  originally  constructed 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  to  be  used  for  the 
delivery  of  gas  to  Greeley  pursuant  to 
Subpart  B  of  Part  284  of  the 
Commission's  Regulations. 

Northwest  states  that  the  Greeley  has 
requested  Northwest  to  operate  the 
Animas  Air  Park  Meter  Station  as  a 
certificated  delivery  point  for  the 
delivery  of  gas  to  Greeley  for  any 
eligible  shipper  under  Northwest's 
blanket  transportation  certificate. 

Any  pereon  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
384.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  imder  the 


Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  4he 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  CasheU. 
Secretary. 
(FR  Doc.  97-30743  Filed  11-21^7;  8:45  am) 

MLLMQ  CODE  «717-ei-M 


DEPARTMENT  OF  ENERQY 

Fadaial  Energy  Regulatory 
Commission 

[Docket  No.  RP98-40-00(DI 

Panhandle  Eastern  Pipe  Line 
Company;  Notkw  of  Statamsnt  of 
Refunds  Due 

November  18, 1997. 

Take  notice  that  on  November  10, 
1997,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  pursuant  to  the 
Commission's  Order  dated  September 
10, 1997.  in  Public  Service  Company  of 
Colorado,  et  al..  Docket  Nos.  RP97-369- 
000.  et  al.,  tendered  for  filing  its 
Statement  of  Refunds  Due  with  respect 
to  refunds  of  Kansas  Ad  Valorem  Taxes. 

Panhandle  states  that  copies  of  its 
filing  is  being  sent  to  the  Kansas 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  25, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pwty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaslwlL 

Secretary. 

[FR  Doc.  97-30751  Filed  11-21-97;  8:45  am] 

■aiMG  COOE  fnr-ei-M 
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OEPAfTTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaalon 

[Dodnt  No.  RP9e-«7-0001 

Shell  Qae  Pipeline  Company;  Notice  of 
Propoeed  Changes  in  FERC  Qaa  Tariff 

Novwnber  18. 1997. 

Take  notice  that  on  November  13. 
1997,  Shell  Gas  Pip)eline  company 
(SGPC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
First  Revised  Sheet  Nos.  14.  20,  259  and 
260.  to  become  effective  December  12. 
1997. 

SGPC  states  that  the  purpose  of  this 
filing  is  to  meet  the  expreMed  needs  of 
potential  shippers.  Therefore  SGPC 
prop>oses  to  reduce  the  minimum 
requirements  under  Rate  ScheduleFT- 
2  to  a  reserve  commitment  level  of  10 
BCF  and  a  MDQ  of  1.000  Mcf  per  day. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatoiy  Commission.  888 
First  Street.  N.E..  Washington  D.C 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  in  accordance  writh  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LotaD.  CMhell. 
SvcfBtaiy. 

(FR  Doc.  97-30753  Filed  11-21-97;  8:45  ami 
lOODCsnr-m-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cowwnlsaion 

[Docket  No.  RP96-9-(M»1] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

November  18. 1997. 

Take  notice  that  on  November  13, 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  as  pait  of  its  FERC  Gas  Tariff. 
Second  Revised  Volxmie  No.  1,  the 
following  revised  tariff  sheets  to  become 
effactive  November  1. 1997: 

Sufactituta  Second  Revised  Sheet  No.  32 


Substitute  Fifth  Revised  Sheet  No.  62 
Substitute  Second  Revised  Sheet  No.  91 
Substitute  Fifth  Revised  Sheet  No.  92 
Substitute  First  Revised  Sheet  No.  244 
Substitute  Third  Revised  Sheet  No.  245 
Substitute  Third  Revised  Sheet  No.  246 
Substitute  Second  Revised  Sheet  No.  247 
Substitute  Fourth  Revised  Sheet  No.  248B 
Substitute  Second  Revised  Sheet  No.  248D 
Substitute  Foxirth  Revised  Sheet  No.  249 
Substitute  Fourth  Revised  Sheet  No.  252 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  modifications  to 
Williston  Basin's  FERC  Gas  Tariff  in 
compliance  with  the  Commission's 
"Order  Rejecting  Tariff  Sheets  and 
Accepting  Tariff  Sheets  Subject  to 
Conditions"  issued  October  30. 1997  in 
the  above  referenced  docket  as  more 
fully  detailed  in  the  filing. 

Ajiy  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LowD-CMteU. 
Secretaiy. 

(FR  Doc.  97-30750  Filed  11-21-97;  8:45  am] 
mujM  com  ttij-tt-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  £096-7-000.  at  al.] 

Enfield  OperaUons.  LLC^  et  al.; 
Electric  Rate  and  Corporals  Regulation 
Rlings 

November  17. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Enfield  Operatioiw,  L.L.C 

(Docket  No.  EG98-7-000) 

Take  notice  that  on  November  10. 
1997,  Enfield  Operations.  L.L.C..  a 
limited  liability  company  incorporated 
and  existing  under  the  laws  of  the  State 
of  Delaware,  having  its  registered  office 
at  Corporation  Trust  Center.  1209 
Orange  Street,  City  of  Wilmington, 
County  of  New  Castle.  State  of  Delaware 
(the  Applicant),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 


application  for  determination  of  exempt 
wholesale  generator  (EWG)  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Applicant  states  that  it  will  be 
engaged  directly  in  operating  an  eligible 
facility  located  near  the  Plant.  The  Plant 
will  consist  of  a  396  MW  combined 
cycle  power  plant,  fueled  by  natural  gas 
and  located  in  the  Borough  of  Enfield. 
North  London.  En^dand. 

Comment  date:  December  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Wiaconain  PnUic  Service 
Corporation  v.  Wiaconain  Power  k 
Light  Cooapany  and  Wiaconain  Public 
Power  Incorporated  SYSTEM 

(Docket  No.  EL98-7-000I 

Take  notice  that  on  November  6, 
1997,  Wisconsin  Public  Service 
Corporation  tendered  for  filing  a 
complaint  against  Wisconsin  Power  ft 
Light  Company  and  Wisconsin  Public 
Power  Incorporated  SYSTEM  alleging 
that  Wisconsin  Power  and  Light 
Company  refuses  to  file  the  bypass 
amendment  in  violation  of  the  Federal 
Power  Act  and  that  Wisconsin  Public 
Power  Incorporated  SYSTEM  is  guilty  of 
hoarding  scarce  transmission  capacity. 

Comment  date:  December  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
December  17. 1997. 

3.  Maine  Electric  Powrer  Company 

(Docket  No.  ER97-451 7-000) 
Take  notice  that  on  November  6. 

1997,  Maine  Electric  Power  Company 

tendered  for  filing  an  amendment  in  the 

above-referenced  docket. 
Comment  date:  December  1. 1997.  in ' 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

4.  Union  Electric  Company 

(Docket  No.  ER9»-285-000) 

Take  notice  that  on  October  27. 1997. 
Union  Electric  Company  tendered  for 
filing  a  Notice  of  Cancellation  of  Rate 
%hadule  FERC  No.  155. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  Kiigi«nH  Power  Company 

(Docket  No.  ER98-366-000i 

Take  notice  that  on  October  29, 1997. 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificates  of 
Concurrence  with  Wheeled  Electric 
Power  Company,  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 
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Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Debnarva  Power  ft  Light  Company 

(Docket  No.  ER98-367-000] 

Take  notice  that  on  October  29, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a 
summary  of  short-term  transactions 
made  during  the  third  quarter  of 
calendar  year  1997,  under  Delmarva's 
market  rate  sales  tariff.  FERC  Electric 
Tariff.  Original  Volume  No.  14,  filed  by 
Delmarva  in  Docket  No.  ER96-2571- 
000. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  Company  Services,  Inc. 

(Docket  No.  ER96-368-000] 

Take  notice  that  on  October  29. 1997, 
Southern  Company  Services.  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Company)  filed 
one  (1)  umbrella  service  agreement  for 
short-term  firm  point-to-point 
transmission  service  between  SCS.  as 
agent  for  Southern  Company,  and 
Williams  Energy  Services  Company, 
imder  Part  n  of  the  Open  Access 
Transmission  Tariff  (Tariff)  of  Southern 
Company.  Southern  Company  also  filed 
three  (3)  umbrella  non-firm  point-to- 
point  transmission  service  agreements 
under  the  Tariff  between  SCS,  as  agent 
for  Southern  Company,  and  (i) 
Oglethorpe  Power  Corporation,  (ii) 
Williams  Eneigy  Services  Company,  and 
(iii)  NP  Energy.  Inc. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Northeeat  Utilitiea  Service  Company 

(Docket  No.  ER98-369-000] 

Take  notice  that  on  October  29, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  a  Service 
Agreement  with  DPL  Energy.  Inc..  under 
the  NU  System  Companies'  Sale  fbr 
Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  DPL  Energy,  Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  October  23. 
1997. 

Comment  date:  December  1. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Central  Illinoia  Puhlic  Service 
Company 

(Docket  No.  ERg8-3  71-000] 

Take  notice  that  on  October  29, 1997. 
Central  Illinois  Public  Service  Company 
(QPS),  submitted  an  executed  non-firm 
point-to-point  service  agreement,  dated 
October  17, 1997,  establishing  Entergy 
Power  Marketing  Corp.,  as  a  customer 
under  the  terms  of  OPS'  Open  Access 
Transmission  Tariff. 

QPS  requests  an  effective  date  of 
October  17, 1997,  for  the  service 
agreement  Accordingly,  OPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  Entergy  Power  Marketing 
Corp.,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Lowell  Cogeneration  Company 
Limited  Partnership 

(Docket  No.  ER98-372-000] 

Take  notice  that  on  October  29, 1997, 
Lowell  Cogeneration  Company  Limited 
Partnership  (Lowell),  tendered  for  filing 
a  service  agreement  between  the  New 
England  Power  Pool  and  Lowell  for 
service  under  Lowell's  FERC  Electric 
Tariff,  Original  Volimie  No.  1  (Tariff). 
This  Tariff  was  accepted  for  filing  by  the 
Commission  on  July  17, 1997,  in  Docket 
No.  ER97-2414-000. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Yadkin,  lac 

(Docket  No.  ER98-373-0001 

Take  notice  that  on  October  29, 1997, 
Yadkin,  Inc.,  tendered  for  filing  a 
summary  of  activity  for  the  quarter 
ending  September  30. 1997. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Cmporation 

(Docket  No.  ER98-374-000] 

Take  notice  that  on  October  29, 1997, 
Florida  Power  Corporation  (Florida 
Power),  filed  a  Cost-Based  Wholesale 
Power  Sales  Tariff  (CR-1)  (Tariff)  to 
permit  Florida  Power  to  engage  in 
transactions  for  capacity  and  energy  at 
negotiated  rates,  subject  to  a  cost-based 
cap.  Florida  Power  requests  that  the 
Tariff  be  made  effective  as  of  the  date  it 
was  filed. 

Comment  date:  December  1 ,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Louiarille  Gaa  and  Electric 
Company 

[Docket  No.  ER98-3  75-000] 

Take  notice  that  on  October  30, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  CMS  Marketing, 
Services  and  Trading  under  Rate  CSS. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  New  England  Power  Pool 

(Docket  No.  ER98-3  76-000) 

Take  notice  that  on  October  30, 1997, 
the  New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL)  Agreement  dated 
September  1, 1971,  as  amended,  signed 
by  Constellation  Power  Source.  Inc.. 
(Constellation).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
Constellation's  signature  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include  Constellation. 
NEPOOL  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Constellation  a 
member  in  NEPOOL.  NEPOOL  requests 
an  effiective  date  of  November  1. 1997. 
for  commencement  of  participation  in 
NEPOOL  by  ConstellaUon. 

Comment  date:  December  1. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  PECO  Enei^  Company 

(Docket  No.  ER98-377-000J 

Take  notice  that  on  October  30. 1997, 
PECO  Energy  Company  (PECO),  filed 
the  following  documents  as  part  of  its 
amendment  to  the  Code  of  Conduct 
adopted  by  PECO  in  connection  with 
the  Commission's  grant  of  market-based 
rates  authorization  to  PECO  in  FERC 
Docket  Nos.  ER96-640-000,  ER96-641- 
000  and  ER9  7-3 16-000: 

1.  Letter  of  Transmittal. 

2.  Clean  and  redlined  copies  of  the 
amended  Code  of  Conduct 

Copies  of  the  filing  are  being  sent  to 
the  Pennsylvania  Public  Utility 
Commission  and  ail  customers  with 
executed  agreements  under  PECO's 
FERC  Electric  Service  Tariff— Volume  L 

Comment  date:  December  1,  1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 
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16.  Duquenw  lighl  CoipaBy 

(Docket  No.  ER98-378-000I 

Take  notice  that  on  October  30, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  October  28, 
1997,  with  New  Energy  Ventures,  L.L.C., 
under  DLC's  FERC  Coordination  Sales 
Tariff  (Tariffl.  The  Service  Agreement 
adds  New  Energy  Ventures,  L.L.C.,  as  a 
customer  under  the  Tariff.  DLC  requests 
■n  efiiective  date  of  October  28, 1997,  for 
the  Service  Asreement 

Comment  date:  December  1 ,  1997,  in 
accordance  with  Standard  Paragraph  E 
•t  the  end  of  this  notice. 

17.  DuquesM  U^t  Company 

rOocket  No.  ER98-379-000) 

Take  notice  that  on  October  30. 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  October  28. 
1997.  with  New  Energy  Ventures,  L.L.C.. 
under  DLC's  Open  Access  Transmission 
Tariff.  The  Service  Agreement  adds  New 
Energy  Ventures.  LX.C.  a«  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  October  28,  1997,  for 
the  Service  Agreement. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Loag  Island  ^jghting  Company 

(Docket  No.  ER98-381-000I 

Take  notice  that  on  October  30, 1997, 
Long  Island  Lighting  Company  (LILCO), 
filed  Electric  Power  Service  Agreements 
entered  into  as  of  the  following  dates  by 
LILCO  and  the  following  parties: 


Purchaser 

Service  agreernent 
date 

Niagara  Mohawk 

Power  Corporation. 
IfKorporated  Village  of 
Freoport. 

July  3, 1996. 
April  23,  1997. 

The  Electric  Power  Service 
Agreements  listed  above  were  entered 
into  under  LILCO's  Power  Sales 
Umbrella  Tariff. 

LILCO  requests  that  the  Commission 
accept  the  Electric  Power  Service 
Agreement  between  LILCO  and  Niagara 
Mohawk  Power  Corporation  with  an 
effective  date  of  October  18, 1996,  and 
the  Electric  Power  Service  Agreement 
between  LILCO  and  the  Incorporated 
Village  of  Freeport  with  an  effective 
date  of  May  31,  1997.  LILCO  has  served 
copies  of  this  filing  on  the  customers 
which  are  a  f)arty  to  each  of  the  Electric 
Power  Service  Agreements  and  on  the 
New  York  State  Public  Service 
Commission. 

Comment  date:  Decembar  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
■t  the  and  of  this  notice. 


19.PECOEMffgy 

(Docket  No.  ER98-382-O00) 

Take  notice  that  on  October  30. 1997. 
PECO  Energy  Company  (PECO)  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  MC2  Inc.,  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  agreement  are  identical  to 
the  terms  and  conditions  contained  Mdth 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  by  PECO 
with  the  Commission  on  October  3. 
1997,  at  Docket  No.  ER98-28-000.  This 
filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  1 ,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PECO  Energy  Company 

(Docket  No.  ER98-383-0001 

Take  notice  that  on  October  27,  1997, 
PECO  Enwgy  Company  (PECO),  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  IDelmarva  Power  &  Light  d/b/a 
Connectiv  Energy  (hereinafter  Supplier). 
The  terms  and  conditions  contained 
within  this  Agreement  are  identical  to 
the  terms  and  conditions  contained  with 
the  Form  of  Installed  Capacity 
Allocation  Agreement  filed  by  PECO 
with  tne  Commission  on  October  3, 
1997,  at  Docket  No.  ER98-28-000.  This 
filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  1. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Northem/AES  Energy  LLC 

(Docket  No.  ER98-«45-4)00l 

Take  notice  that  on  October  31, 1997, 
Northem/AES  Energy  LLC  (Northern/ 
AES),  petitioned  the  Commission  for 
acceptance  of  Northem/AES  Rate 
Schedule  FERC  No.  1;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Northem/AES  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Northem/AES  is  not  in  the  business  of 


generating  or  transmitting  electric 
power.  AES  Power.  Inc.  (AES  Power). 
United  Power  Asaociation  (UFA),  and ) 
Power,  Inc.  0  Power),  own  member 
interests  in  Northem/AES.  AES  Power 
is  a  marketer  of  wholesale  electric 
power  and  energy.  The  AES 
Corporation,  the  parent  of  AES  Power, 
is  a  developer  and  owner  of 
independent  power  profects.  UPA  is  a 
generation  and  transmission  cooperative 
that  is  regulated  by  the  Rural  Utility 
Service.  J  Power  is  a  marketer  of 
wholesale  electric  power  and  energy. 

Comment  date:  December  1. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  COM/Energy  Marketing,  Inc. 

(Docket  No.  ER98-449-000I 

Take  nodce  that  on  October  31. 1997. 
COM/Energy  Marketing,  Inc.  (CE), 
tendered  for  filing  pursuant  to  Rules  205 
and  207.  a  petition  for  waivers  and 
blanket  approvals  under  various 
regulations  of  the  Cotnmission  and  for 
an  order  accepting  its  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
December  30, 1997. 

CE  intends  to  engage  in  electric  power 
and  energy  transactions  as  a  marketer 
and  a  broker.  In  transactions  where  CE 
sells  electric  energy  it  proposes  to  make 
such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party. 

Comment  date:  December  1. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Bangor  Energy  Reaale,  Inc. 

(Docket  No.  ER98~45e-000) 

Take  notice  that  Bangor  Enngy 
Resale,  Inc.  (Bangor  Energy),  a  wholly- 
owned  subsidiary  of  Bangor  Hydro- 
Electric  Company,  submitted  for  filing 
on  October  31, 1997,  pursuant  to  Rule 
205  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.205. 
an  application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  Electric  Rate  Schedule 
FERC  No.  1,  a  market-based  rate 
schedule. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER96-463-0001 

Take  notice  that  on  October  31, 1997, 
Bangor  Hydro  Electric  Company  (Bangor 
Hydro)  tendered  for  filing  a  rate 
schedule  providing  for  the  sale  of 
energy  and  capacity  to  Bangor  Energy 
Resale,  Inc.,  a  wholly-owned  subsidiary 
of  Bangor  Hydro. 
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Copies  of  this  filing  were  served  on 
the  affected  state  public  utility 
commissions  and  UNITIL  Power 
Corporation. 

Comment  date:  December  1 ,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  England  Power  Qmipany 

[Docket  No.  ER98-466-000] 

Take  notice  that  on  October  31, 1997, 
New  England  Power  Company  (NEP). 
submitted  for  filing,  pursuant  to  Section 
205  of  the  Federal  Power  Act,  and  Part 
35  of  the  Commission's  Regulations,  an 
Amendment  to  Service  Agreement  that 
would  terminate  the  obligation  of  the 
Water  and  Light  Department  of  the 
Town  of  Littleton,  New  Hampshire 
(Littleton)  to  purchase  fiom  NEP,  and 
the  obligation  of  NEP  to  supply 
Littleton,  requirements  service  pursuant 
to  NEP's  FERC  Tariff,  Original  Volume 
No.  1,  and  would  obligate  Littleton  to 
compensate  NEP  by  the  payment  of 
Contract  Termination  Charges.  NEP  also 
filed  a  Service  Agreement  for  the 
provision  to  Littleton  of  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  under 
NEP's  open  access  transmission  tariff. 
Copies  of  the  filing  have  been  served  on 
the  customer,  the  New  Hampshire 
Public  Utilities  Commission  and  other 
Tariff  1  customers. 

Comment  date:  December  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Paget  Sound  Energy,  Inc. 

(Docket  No.  ER98-486-000] 

Take  notice  that  on  October  31, 1997, 
Puget  Sound  Energy,  Inc.,  tendered  for 
filing  a  Service  Agreement  for  Network 
Integration  Transmission  Service 
pursuant  to  which  Puget  Sound  Energy 
will  implement  a  retail  electric  direct 
access  pilot  program.  The  pilot  program 
was  approved  by  the  Washington 
Utilities  and  Transportation 
Commission  to  allow  retail  electricity 
sales  by  alternate  suppliers  in 
designated  portions  of  Puget  Sound 
Energy's  service  territory  for  a  period  of 
limited  duration.  A  copy  of  the  filing 
was  served  on  the  Washington  Utilities 
and  Transportation  Conunission. 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Orange  and  Rockland  UtiUtiea,  Inc. 

[Docket  No.  ERgfr-487-000] 

Take  notice  that  on  October  30. 1997. 
Change  and  Rockland  Utilities.  Inc. 
(O&R).  tendered  for  filing  an 
amendment  to  its  agreement  with  the 
New  York  Power  Authority  (NYPA) 


dated  June  28. 1985.  O&R  has  served  a 
copy  of  this  filing  on  the  New  YoA 
State  Public  Service  Commission  and 
NYPA. 

Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Oklahoma  Gas  and  Electric 
Company 

[Docket  No.  ER9&-511-000] 

Take  notice  that  on  November  3. 
1997,  Oklahoma  Gas  and  Electric 
Company  (OG&E).  tendered  for  filing  an 
initial  rate  schedule  (Power  Sales  Tariff) 
providing  for  sales  of  capacity  and/or 
energy  at  market-based  rates  and  for  the 
resale  of  transmission  rights  that  OG&E 
has  reserved  for  its  own  use  on  its  own 
transmission  system  or  on  the 
transmission  systems  of  other 
transmission  providers. 

Copies  of  this  filing  have  been  sent  to 
the  Oklahoma  Corporation  Commission 
and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  December  1. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Boston  Edison  Company 

[Docket  No.  ER98-522-000] 

Take  notice  that  on  November  3. 
1997.  Boston  Edison  Company  of 
Boston,  Massachusetts,  tendered  for 
filing  a  (1)  tariff  providing  for  sales  of 
electric  capacity  and/or  energy  at 
market-based  rates  and  for  the  resale  of 
transmission  rights,  (2)  Standards  of 
conduct  as  to  inter-affiliate  transactions, 
and  (3)  a  form  of  service  agreement  and 
service  specifications.  Boston  Edison 
asks  that  its  tariff  and  related  documents 
be  allowed  to  become  effective  January 
2, 1998. 

Boston  Edison  states  that  it  has  served 
a  copy  of  the  instant  filing  upon  the 
Massachusetts  Department  of  Public 
Utilities  and  the  Massachusetts  Attorney 
General. 

Comment  date:  December  1, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Wolverine  Power  Supply 
Cooperatiye  Inc. 

[Docket  No.  ER98-539-0001 

Take  notice  that  Wolverine  Power 
Supply  Cooperative,  Inc.  (Wolverine), 
on  October  30, 1997,  tendered  for  filing 
an  Open  Access  Transmission  Tariff  in 
compliance  with  Order  No.  888.  Order 
No.  888-A. 

Copies  of  the  filing  were  served  on 
Wolverine's  six  wholesale  power 
customers,  two  existing  unbundled 
transmission  customers,  and  the 
Michigan  Public  Service  Commission. 


Comment  date:  December  1, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  Firet  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p)arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisaCashell. 
Secretaiy. 

(FR  Doc.  97-30824  Filed  11-21-97;  8:45  am] 
aauNG  oooc  stit-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

(Dockal  No.  ER98-a9(M)00.  at  at] 

Oklahoma  Qae  and  Electric  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  HIings 

November  18, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Oklahoma  Gas  and  Electric  Company 

[Docket  No.  ER98-390-000] 

Take  notice  that  on  October  30, 1997, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  filing  service 
agreements  for  parties  to  take  service 
under  its  open  access  tariff. 

Copies  of  this  filing  have  been  served 
on  the  affected  parties,  the  Oklahoma 
Corporation  Conunission  and  the 
Arkansas  Public  Service  Commission. 

Comment  date:  December  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Fitchburg  Gas  and  Electric  Ughf 
Company 

[Docket  No.  ER9&-391-000) 

Take  notice  that  on  October  30. 1997, 
Fitchburg  Gas  and  Electric  Light 
Company  tendered  for  filing  a  summary 
of  activity  for  the  quarter  ending 
September  30. 1997. 
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Comment  date:  December  2. 1997.  in 
accordance  witli  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER9»-392-000| 

Take  notice  that  on  October  30. 1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company.  Service 
Apeements  with  The  Energy  Authority, 
bic,  ConAgra  Energy  Services,  Inc.,  and 
New  Energy  Ventures  under  Ohio 
Edison's  Povtrer  Sales  Tariff.  This  filing 
is  made  pursuant  to  Section  205  of  the 
Federal  Power  Act. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Washington  Water  Power 
Company 

(Docket  No.  ER98-3g3--000| 

Take  liotice  that  on  October  30, 1997, 
The  Washington  Water  Power  Company 
(WWP),  filed  with  the  Federal  Energy 
Regulatory  Commission  two  Sovice 
Agraemsnts  for  Network  Integradon 
TniMmission  Service  under  WWP's 
Open  Access  Transmission  Tariff — 
FERC  Electric  Tariff,  Volume  No.  8  for 
service  to  participants  in  WWP's  Direct 
Access  Delivery  Service  program  in  the 
state  of  Washington  and  the  state  of 
Idaho.  WWP  requests  ^iffective  dates  of 
September  1, 1996  and  October  1,  1996. 

Copies  of  this  filing  were  provided  to 
the  Idaho  Public  Utilities  Conunission 
and  the  Washington  Utilities  and 
Transportation  Commission. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Lowell  Cogeneradon  Company 
Limited  Partnership 

(Docket  No.  ER98-394-000I 

Take  notice  that  on  October  30, 1997, 
Lowell  Cogeneration  Company  Limited 
Partnership,  tendered  for  filing  a 
summary  of  activity  for  the  quarter 
ending  September  30,  1997. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  York  SUte  Electric  ft  Gae 
Corporation 

(Docket  No.  ER98-395-O00I 

Take  notice  that  on  October  30. 1997, 
New  York  State  Electric  &  Gas 
Corporation  filed  the  Summary  of 
Quarterly  Activity  for  the  calendar  year 
quarter  ending  September  30.  1997, 
pursuant  to  §  205  of  the  Federal  Power 
Act.  16  use  B24d  (1985),  and  Part  35  of 
the  Commission's  Rules  of  Practice  and 


Procedure,  18  CFR  Part  35,  and  in 
accordance  with  Ordering  Paragraph  )  of 
the  Federal  Energy  Regulatory 
Commission's  Jime  9,  1997,  order  (the 
Order)  in  Docket  No.  ER97-251 8-000. 
Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER98-396-000I 

Take  notice  that  on  October  30, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  executed  service 
agreement  with  Marshfield  Electric  & 
Water  Dept.,  Central  Minnesota 
Municipal  Power  Agency,  and  Blue 
Earth  Light  4  Water  under  its  CS-1 
Coordination  Sales  Tariff. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  dereland  Electric  niaminating 
Company 

(Docket  No.  ER98-397-000| 

Take  notice  that  on  October  30.  1997, 
The  Cleveland  Electric  Illuminating 
Company,  tendered  for  filing  its 
quarterly  report  of  transactions  for  the 
period  July  1, 1997  through  September 
30.  1997. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Virginia  Electric  and  Po%ver 
Company 

[Docket  No.  ER98-398-000) 

Take  notice  that  on  October  30, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
simimary  of  short-term  transactions 
made  during  the  third  quarter  of 
calendar  year  1997  under  Virginia 
Power's  market  rate  sales  tariff,  FERC 
Electric  Power  Sales  Tariff,  Original 
Volume  No.  4,  filed  by  Virginia  Power 
in  Docket  No.  ER97-3561-000. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Dajrton  Power  and  Light  Company 

[Docket  No.  ER96-399-000] 

Take  notice  that  on  October  30, 1997. 
The  Dayton  Power  and  Light  Company 
(Dayton),  tendered  for  filing  a  siunmary 
of  first  quarter  market  based  sales. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ERga-400-000| 

Take  notice  that  on  October  30, 1997, 
Consolidated  Edison  Company  of  New 


Yoric.  Inc.,  tendered  for  filing  a 
summary  of  the  electric  exchanges, 
electric  capacity,  and  electric  other 
energy  trading  activities  under  its  FERC 
Electric  Tariff  Rate  Schedule  No.  2,  for 
the  quarter  ending  September  30, 1997. 
Comment  date:  December  2,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Electric  &  Gas 
Company 

[Docket  No.  ERg»-401-000) 

Take  notice  that  on  October  30, 1997, 
Public  Service  Electric  &  Gas  Company, 
tendered  for  filing  Transaction 
Summary  of  its  activity  for  the  third 
quarter  of  1997,  under  its  Market  Based 
Rate  Tariff,  Original  Volume  No.  6. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Toledo  Edison  Company 

[Docket  No.  E:R98~402-0001 

Take  notice  that  on  October  30,  1997. 
The  Toledo  Edison  Company,  tendered 
for  filing  its  quarterly  report  of 
transactions  for  the  period  July  1, 1997 
through  September  30,  1997. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Washington  Water  Power 

(Docket  No.  ER98-403-000) 

Take  notice  that  on  October  30, 1997, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  35.13,  executed  Service  Agreement 
and  Certificate  of  Concurrence  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  ConAgra  Energy 
Services,  Inc.  WWP  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  October  23, 
1997. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Washington  Water  Power 

(Docket  No.  ER9S-404-000I 

Take  notice  that  on  October  30, 1997, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  35.13,  executed  Service  Agreement 
and  Certificate  of  Conciirrence  under 
WWP's  FERC  Electric  Tariff  First 
Revised  Volume  No.  9,  Engelhard  Power 
Marketing,  Inc.  WWP  requests  waiver  of 
the  prior  notice  requirement  and 
requests  an  effective  date  of  October  1, 
1997. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Jersey  Central  Power  ft  Light 
Company.  Metropolitan  Edison 
Company,  and  Pennsylvania  Eleirtric 
Company 

(Docket  No.  ER9e-405-000) 

Take  notice  that  on  October  30, 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy),  filed  an  executed  Service 
Agreement  between  GPU  Service,  Inc., 
and  American  Energy  Solutions,  Inc. 
(AME),  dated  October  29,  1997.  This 
Service  Agreement  specifies  that  AME 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &  Light  Co.,  Metit)politan  Edison 
Co.,  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  Energy  and  AME  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Eneigy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  29,  1997,  for  the  Service 
Agreement. 

GPU  Eneigy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Kentucky  Utilities  Company 

(Docket  No.  ER9e-406-000] 

Take  notice  that  on  October  30, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  filing  information  on 
transactions  that  occurred  during  July  1, 
1997,  throu^  September  30,  1997, 
pursuant  to  the  Power  Services  Tariff 
accepted  by  the  Commission  in  Docket 
No.  ER95-854-000. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Washington  Water  Power 

(Docket  No.  ER9»-407-000] 

Take  notice  that  on  October  30, 1997, 
Washington  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Conunission  pursuant  to  18 
CFR  35.13,  executed  Service 
Agreements  and  associated  Certificates 
of  Concurrence  under  WWP's  FERC 
Electric  Tariff  First  Revised  Voliune  No. 


9,  with  Benton  Coimty  PUD,  Delhi 
Energy  Services,  Inc. ,  and  Questar 
Energy  Trading  Company  that  were 
previously  submitted  by  cover  letter   * 
dated  February  26, 1997,  with  a  notice 
of  filing.  WWP  requests  waiver  of  the 
prior  notice  requirement  and  requests 
an  effective  date  of  February  1, 1997. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Idaho  Power  Company 

[Docket  No.  ER98-4O8-0O0I 

Take  notice  that  on  October  30, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  a  Service 
Agreement  for  Regulation  and 
Frequency  Response  Service  imder 
Idaho  Power's  Open  Access 
Transmission  Tariff,  Original  Volume 
No.  5,  between  Idaho  Power  Company 
and  Montana  Power  Company. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Washington  Water  Poiver 

(Docket  No.  ER98-409-000] 

Take  notice  that  on  October  30,  1997, 
Washington  Water  Power  (WWP), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
pursuant  to  18  CFR  35.13,  executed  a 
Service  Agreement  and  Certificate  of 
Concurrence  imder  WWP's  FERC 
Electric  Tariff  First  Revised  Voliune  No. 
9,  with  PG&E  Energy  Services,  Energy 
Trading  Corporation  (PG&E),  formerly 
doing  business  as  Vantus  Power 
Services  (Vantus).  WWP  previously 
filed  an  unsigned  Vantus  Service 
Agreement  dated  December  15, 1996 
with  the  Commission,  noticed  under 
Docket  No.  ER97-1 25  2-000.  The  PG&E 
Service  Agreement,  dated  October  22, 
1997,  therefore  replaces  the  unsigned 
Vantus  Service  Agreement. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Potmnac  Elestric  Power  Canqiany 

(Docket  No.  ER9«-410-aOO] 

Take  notice  that  on  October  30, 1997, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
entered  into  between  Pepco,  Northeast 
Utilities  Service  Company,  and  Sonat 
Power  Marketing  L.P.,  %vith  an  effective 
date  of  October  30, 1997,  for  these 
service  agreements,  and  requesting 
waiver  of  notice. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  Southern  Conq>any  Services,  Inc. 

[Docket  No.  ER98-4 12-000] 

Take  notice  that  on  October  30, 1997, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savaimah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies),  submitted  a 
report  of  short-term  transactions  that 
occurred  under  the  Market-Based  Rate 
Power  Sales  Tariff  (FERC  Electiic  Tariff, 
Original  Volume  No.  4)  during  the 
period  July  1, 1997,  through  September 
20, 1997. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Tucson  Electric  Power  Company 

(Docket  No.  ER98-414-000J 

Take  notice  that  on  October  30. 1997, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  the  following  service 
agreements  for  firm  and  non-firm  point- 
to-point  transmission  service,  and  the 
following  umbrella  agreements  for 
short-term  firm  transmission  service 
under  Part  n  of  its  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-140-000.  TEP  requests  waiver  of 
notice  to  permit  the  service  agreements 
to  become  effective  as  of  the  earliest 
date  service  commenced  under  the 
agreements,  and  to  permit  the  umbrella 
agreements  to  become  effective  as  of  the 
date  of  this  filing.  The  details  of  the 
service  agreement  are  as  follows: 

1.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with  Salt 
River  Project  dated  September  11, 1997. 
Service  under  this  agreement 
commenced  on  September  11, 1997. 

2.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Electric  Clearinghouse,  Inc.,  dated 
October  23, 1997.  Service  under  this 
agreement  commenced  on  October  1, 
1997. 

3.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Eiut>n  Power  Marketing,  Inc.,  dated 
October  24, 1997.  Service  under  this 
agreement  commenced  on  September 
13, 1997. 

4.  Service  Agreement  for  Firm  Point- 
to-Point  Transmission  Service  with 
Tucson  Electric  Power  Co.,  Contracts  ft 
Wholesale  Marketing  dated  October  24. 
1997.  Service  under  this  agreement 
commenced  on  October  1,  1997. 

5.  Service  Agreement  im  Non-Firm 
Point-to-Point  Transmission  Service 
with  NP  Energy,  Inc.,  dated  September 
22,  1997.  As  of  the  date  of  this  filing, 
service  under  this  agreement  has  not  yet 
commenced. 
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The  details  of  the  umbrella 
agreements  are  as  follows: 

1.  Umbrella  Agreement  for  Short- 
Tenn  Firm  Point-to-Point  Transmission 
Service  with  Tucson  Electric  Power 
Company.  Contracts  and  Wholesale 
Marketing  dated  October  21, 1997. 

2.  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Enron  Power  Marketing 
dated  October  23.  1997. 

3.  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  PaciBCorp  dated  October 
23, 1997. 

4.  Umbrella  Agreement  for  Short- 
Term  Firm  Point-to-Point  Transmission 
Service  with  Electric  Gearinghouse,  Inc. 
dated  October  23,  1997. 

Coaiment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Duquesoe  Light  Company 

(Docket  No.  ER98-416-0001 

Take  notice  that  on  October  31. 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  for  Retail  Network 
Integration  Transmission  Service  and  a 
Network  Operating  Agreement  for  Retail 
Network  Integration  Transmission 
Service  dated  October  28.  1997.  with 
Woodruff  Energy  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  and  Network 
Operating  Agreement  adds  Woodruff 
Energy  as  a  customer  under  the  Tariff. 
DLC  requests  an  effective  date  of 
November  1. 1997.  for  the  Service 
Agreement. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duquesne  Light  Company 

[Docket  No.  ER98~41 7-000) 

Take  notice  that  on  October  31, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  October  16, 
1997,  with  QST  Energy  Trading.  Inc.. 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  QST  Energy  Trading,  Inc. ,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  October  16, 1997,  for 
the  Service  Agreement. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duquesne  Light  Company 

[Docket  No.  ER98-418-0001 

Take  notice  that  on  October  31, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  October  29, 
1997,  with  QST  Energy  Trading,  Inc., 
undCT  DLC's  FERC  Coordination  Sales 
Tariff  (Tariff).  The  Service  Agreement 


adds  QST  Energy  Trading.  Inc..  as  a 
customer  under  the  Tariff  DLC  requests 
an  effective  date  of  October  29, 1997.  for 
the  Service  Agreement. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Arizona  Public  Senrice  Company 

(Docket  No.  ER98-419-0001 

Take  notice  that  on  October  31, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Service  Agreements 
with  the  following  entities  under  APS' 
Market  Rate  Tariff  No.  1.  FERC  Electric 
Tariff,  Original  Volume  No.  3:  Los 
Angeles  Department  of  Water  &  Power, 
Nevada  Power  Company.  San  EHego  Gas 
&  Electric,  Arizona  Electric  Power 
Coofwrative,  Salt  River  Project 
Agricultural  Improvement  &  Power 
District,  Southern  California  Edison 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  all  entities  on  the  Service  List. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Powerex 

[Docket  No.  ER9a-42O-000| 

Take  notice  that  on  October  31, 1997. 
Powerex,  tendered  for  filing  of  its 
summary  of  activities  for  the  quarter 
ending  September  30,  1997. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cinergy  Services  Inc. 

[Docket  No.  ER98-42 1-000] 

Take  notice  that  on  October  31, 1997, 
Cinergy  Services,  Inc.  (Services), 
petitioned  the  Commission  for 
acceptance  of  Rate  Schedule  Nos.  1-5; 
the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations.  Rate  Schedule  Nos.  1-5 
offer  service  on  behalf  of  five  yet-to-be- 
formed  wholly-owned  special  purpose 
subsidiaries  of  Cinergy  Corp.,  Services' 
parent  corporation. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Cinergy  Services,  Inc. 

[Docket  No.  ERg8-422-000l 

Take  notice  that  on  October  31, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  October  1, 1997, 
between  Cinergy,  CG&E,  PSI  and 
ProLiance  Energy,  LLC  (ProLiance). 


The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  ProLiance: 

1.  Exhibit  A — Power  Sales  by  ProLiance 

2.  Exhibit  B — Power  Sales  by  Cinergy 
Qnergy  and  ProLiance  have  requested 

an  effective  date  of  one  day  after  this 
initial  filing  of  the  Interchange 
Agreement. 

Copies  of  the  filing  were  served  on 
ProLiance  Energy.  LLC,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  December  2. 1997,  in 
accordance  virith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  PacifiCoip 

[Docket  No.  ER98-123-000] 

Take  notice  that  on  October  31, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Conunission's  Rules  and  Regulations, 
revisions  to  Exhibit  A  to  Service 
Agreement  No.  65,  of  PacifiCorp's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
11. 

Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Illinois  Power  Company 

[Docket  No.  ER98-424-OaO) 

Take  notice  that  on  October  31, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Avista  Energy.  Inc.,  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1, 1997. 

Comnient  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Southern  CalifiDmia  Edison 
Company 

(Docket  No.  ER9fr-425-000] 

Take  notice  that  on  October  31, 1997, 
Southern  California  Edison  Ccnnpany 
(Edison),  tenders  that  effective  on  the 
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later  of  the  Ist  day  of  January  1998.  or 
the  date  the  ISO  assumes  operational 
control  of  Edison's  transmission  grid, 
FERC  Rate  Schedule  Nos.  74, 102, 117, 
118, 120. 129, 130, 140, 141, 143, 147, 
151, 153, 158, 159,  160,  161,  162,  166, 
181, 185, 188,  240,  259,  346,  and  347, 
and  all  Supplements  thereto,  and  filed 
with  the  Federal  Energy  Regulatory 
Commission  by  Southern  California 
Edison  Company,  are  to  be  canceled. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  the  following: 

Arizona  Electric  Power  Cooperative 

Arizona  Public  Service  Company 

California  Department  of  Water  Resources 

City  of  Anaheim 

City  of  Azusa 

City  of  Banning 

City  of  Buibank 

CityofColton 

CityofGlendale 

City  of  Los  Angeles  Department  of  Water  and 

Power 
City  of  Pasadena 
City  of  Riverside 

Coastal  Electric  Services  Company 
Imperial  Irrigation  District 
M-^S-R  Public  Power  Agency 
Northern  California  Power  Agency 
Pacific  Gas  &  Electric  Company 
Rainbow  Energy  Marketing  Corporation 
San  Diego  Gas  &  Electric  Company 
Western  Area  Power  Administration 
Public  Utilities  Commission  of  the  State  of 

Califomia 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Ohio  Ellison  Conq>any  and 
Pennsylvania  Power  Company 

(Docket  No.  ERg8-426-000| 

Take  notice  that  on  October  31, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  with  Penn  Power  Energy, 
Energis  Resources,  Inc.,  PPiL,  Inc.,  and 
Horizon  Energy  Company  under  Ohio 
Edison's  Power  Sales  Tariff.  This  filing 
is  made  pursuant  to  §  205  of  the  Federal 
Power  Act. 

Comment  date:  December  2,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Southwestern  Public  Service  . 
Company 

(Docket  No.  ER98-427-0001 

Take  notice  that  on  October  31, 1997, 
New  Century  Services,  Inc.,  on  behalf  of 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  a  Quarterly 
Report  under  Southwestern 's  market- 
based  sales  tariff.  The  report  is  for  the 
period  of  July  1, 1997  through 
September  30, 1097. 


Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Union  Electric  Company 

(Docket  No.  ER98-42&-000] 

Take  notice  that  on  October  31,  1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Market 
Based  Rate  Power  Sales  between  UE  and 
CNG  Power  Services  Corporation,  The 
Cinergy  Operating  Companies  and 
Rainbow  Energy  Marketing  Corp.  UE 
asserts  that  the  purpose  of  the 
Agreements  is  to  permit  UE  to  make 
sales  of  capacity  and  energy  at  market 
based  rates  to  the  parties  pursuant  to 
UE's  Market  Based  Rate  Power  Sales 
Tariff  filed  in  Docket  No.  ER97^664- 
000. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paiiagraph  E 
at  the  end  of  this  notice. 

37.  New  Century  Services,  Inc. 
(Docket  No.  ER98-429-000J 

Take  notice  that  on  October  31, 1997, 
New  Century  Services,  Inc.,  on  behalf  of 
Cheyenne  Light,  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies)  tendered  for  filing  an 
Umbrella  Service  Agreement  imder  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Williams  Energy 
Services  Company. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Union  Electric  Company 

(Docket  No.  ER98-43O-000J 

Take  notice  that  on  October  31, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Non- 
Firm  Point-to-Point  Transmission 
Services  between  UE  and  Electric 
Clearinghouse,  Inc.,  and  Florida  Power 
Corporation.  UE  asserts  that  the  piupose 
of  the  Agreements  is  to  f)ermit  UE  to 
provide  transmission  service  to  the 
parties  punuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Union  Electric  Company 

[Docket  No.  ER9S-431-000] 

Take  notice  that  on  October  31 ,  1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  a  Service  Agreement  for  Firm 
Point-to-Point  Transmission  Service 
between  UE  and  Electric  Clearinghouse, 


Inc.  UE  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  UE  to  provide 
transmission  service  to  ECI  pursuant  to 
UE's  Open  Access  Transmission  Tariff 
filed  in  Docket  No.  OA96-50. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER98-432-000| 

Take  notice  that  on  October  31, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  the 
Service  Agreement  between  Virginia 
Electric  and  Power  Company  and  UGI 
Power  Supply,  Inc.,  under  the  FERC 
Electric  Tariff  (Original  Volxune  No.  4), 
which  was  accepted  by  order  of  the 
Commission  dated  September  11, 1997 
in  Docket  No.  ER97-3561-000  (80  FERC 
1  61,  275  (1997)).  Under  the  tendered 
Service  Agreement,  Virginia  Power 
agrees  to  provide  services  to  UGI  Power 
Supply,  Inc.,  under  the  rates,  terms  and 
conditions  of  the  applicable  Service 
Schedules  included  in  the  Tariff. 
Virginia  Power  requests  an  effective 
date  of  October  9, 1997,  for  the  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
UGI  Power  Supply,  Inc.,  the  Virginia 
State  Corporation  Commission  and  the   - 
North  Carolina  Utilities  Commission. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  vrith  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  |}arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretoiy. 

(FR  Doc  97-30823  Filed  11-21-97;  8:45  am] 
BtujNQ  COM  enr-oi-p 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  RIed  With  the 
Commission 

hfovwnber  17. 1997. 

Taka  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Filing:  Interim  Steelhead  Protection 
Plan. 

b.  Project  Nos:  214S-032,  945-064. 

c.  Date  Filed:  October  9.  1997. 

d.  Licensee:  Public  Utility  District  No. 
1  of  Chelan  County. 

e.  Name  of  Projects:  Rocky  Reach  and 
Rock  Island  Hydroelectric  Projects. 

/.  Location:  The  projects  are  located 
on  the  Columbia  River  in  Chelan 
County,  Washington. 

g.  Licensee  Contact:  Mr.  Jim  Vasile. 
Steptoe  &  Johnson.  LLP.  1330 
Connecticut  Avenue,  Washington,  DC 
20036,  Attorney  for  Public  Utility 
District  No.  1  of  Chelan  County. 

h.  FERC  Contact:  Jim  Hastreiter  (503) 
326-5858. 

J.  Comment  Date:  December  18, 1997. 

/.  Description  of  Filing:  The  Public 
Utility  District  No.  1  of  Chelan  County 
(licensee)  has  filed,  for  Commission 
approval,  an  Interim  Steelhead 
Protection  Plan.  The  plan  includes 
modifications  or  additions  to  structures 
and  operations  at  the  Rocky  Reach  and 
Rock  Island  Hydroelectric  Projects  that 
may  affect  migrating  steelhead  trout 
The  National  Marine  Fisheries  Service 
has  listed  steelhead  in  the  Upper 
Columbia  River  as  endangered  under 
the  Endangered  Species  Act.  The 
principle  components  of  the  plan 
include  modifications  to,  and 
continuation  of,  the  juvenile  fish  bypass 
development  program;  a  squawfish 
removal  program;  an  interim  spill 
program;  and  a  hatchery  compensation 
program. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  A4otions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 


be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  that  dtle 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing  is 
in  response.  Any  of  these  dociunents 
must  be  filed  by  providing  the  original 
and  8  copies  to:  The  Secretary,  F^eral 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington,  D.C 
20426.  Motions  to  intervene  must  also 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
firom  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  conunents.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-30745  Filed  11-21-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6927-2] 

Agency  Infonnatlon  Collection 
Activities:  Renewal  of  Existing 
Collection;  Comment  Request; 
National  Pollutant  Discharge 
Elimination  System  (NPDESySewage 
Sludge  Monitoring  Reports 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Pollutant  Discharge 
Elimination  System  (NPDES)/Sewage 
Sludge  Monitoring  Reports,  EPA  ICR 
No.  229.11,  and  OMB  Control  No.  2040- 
0004,  expires  May  31. 1998.  Before 


submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  23, 1998.  All  public 
comments  shall  be  submitted  to:  ATTN: 
DMR  ICR  Comment  Clerk  (W-97-19). 
Water  Docket  MC-4101.  U.S.  EPA. 
Room  2616  Mall,  401  M.  Street.  S.W.. 
Washington,  D.C  20460. 

Please  submit  the  original  and  three 
comments  and  enclosures  (including 
references).  Comments  must  be  received 
or  post-marked  by  midnight  no  later 
than  January  23, 1998.  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  shoidd  enclose  a  self- 
addressed  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 
Conunents  may  also  be  submitted 
electronically  to:  ow- 
docket^pamail.epa.gov 
Electronic  conunents  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  forms  of 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
97-19.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Conunents  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  format  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  The  record 
for  this  proposed  Information  Collection 
Request  (ICR)  revision  has  been 
established  under  docket  number  W- 
97-19,  and  includes  supporting 
documentation  as  well  as  printed,  paper 
versions  of  electronic  comments.  It  does 
not  include  any  information  claimed  as 
CBI.  The  record  is  available  for 
inspection  bom.  9  am  to  4  pm,  Monday 
through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket.  Room 
M2616.  Washington,  DC  20460.  For 
access  to  the  docket  materials,  please 
call  (202)  260-3027  to  schedule  an 
appointment. 

ADDRESSES:  A  copy  of  the  proposed  ICR 
will  be  available  at  the  Water  Docket 
(W-97-19),  Mailcode  4101, 
Environmental  Protection  Agency.  401 
M.  Street,  S.W.,  Washington,  D.C 
20460.  Copies  of  the  proposed  ICR  can 
be  obtained  fiee  of  charge  by  writing  to 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Lee,  Telephone:  (202)260-6814, 
Fax:  (202)  260-9544,  E-mail: 
Lee.Angela9EPAmail.EPA.gov 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  NPDES 
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permittees  including  publicly  owned 
treatment  works,  privately  owned 
treatment  works  industrial  facilities, 
and  storm  vrater  permittees.  The  sewage 
sludge  record  keeping  and  reporting 
requirements  identified  in  this  ICR 
apply  to  treatment  works  (public  and 
private)  treating  domestic  sewage  and  to 
domestic  septage  haulers. 

Title:  NPDES/Sewage  Sludge 
Monitoring  Reports,  EPA  ICR  No.  0229, 
and  OMB  Control  No.  2040-0004, 
expiring  May  31, 1998. 

Abstmct:  This  ICR  estimates  the 
cturent  monitoring,  reporting,  and 
record  keeping  burden  and  costs 
associated  wi&  submitting  and 
reviewing  Discharge  Monitoring  Reports 
(DMRs),  sewage  sludge  monitoring 
reports,  and  other  monitoring  reports 
under  the  Environmental  Protection 
Agency's  (EPA)  NPDES  program.  The 
NPDES  program  regulations,  codified  at 
40  CFR  parts  122  through  125.  require 
permitted  municipal  and  non-municipal 
point  soim:e  discharges  to  collect, 
analjrze,  and  submit  data  on  their 
wastewater  dischaiges.  Under  these 
regulations,  the  permittee  is  required  to 
collect  and  analyze  wastewater  samples 
or  have  the  analysis  performed  at  an 
outside  laboratory  and  report  the  results 
to  the  permitting  authority  (EPA  or  an 
authorized  NPDES  State)  using  DMRs,  a 
pre-printed  form  used  for  reporting 
pollutant  discharge  information.  Sample 
monitoring,  analysis,  and  reporting 
frequencies  vary  by  permit,  but  must  be 
performed  at  least  annually  for  all 
permitted  discharges  except  for  certain 
storm  water  discharges. 

Upon  renewal  of  Uds  ICR,  the 
permitting  authority  will  continue  to 
require  NPDES  and  sewage  sludge 
fecilities  to  report  pollutant  discharge 
monitoring  data.  The  permitting 
authority  will  use  the  data  from  these 
forms  to  assess  permittee  compliance, 
modify/add  new  permit  requirements, 
and  revise  effluent  guidelines.  The 
monitoring  data  required  of  NPDES  and 
sewage  sludge  facilities  represents  the 
minimum  information  necessary  to 
achieve  the  Agency's  goals  and  satisfy 
regulatory  standards. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ctirrenUy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
conunents  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
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whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  ether  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  EPA  estimates  that 
131,460  NPDES  permittees  and  24,346 
sludge  permittees  will  perform  sample 
collection,  pollutant  analysis,  reporting 
and  record  keeping  as  part  their  NPDES 
permit  requirements  to  collect  and 
report  discharge  monitoring  data  to 
permit  authorities.  The  reporting 
frequency  varies  depending  on  die 
nature  and  effect  of  the  discharge,  but, 
except  for  storm  water  discharge,  is  not 
less  than  annually.  Table  1  presents  a 
summary  of  the  estimated  time  and 
financial  resources  (burden)  for  NPDES 
(and  sludge)  facilities  for  submitting 
DMRs.  The  record  keeping  burden  for 
NPDES  permittees  (other  than  sludge 
facilities)  is  reported  in  the  Compliance 
Assessment  ICR.  OMB  Control  Number 
2040-0110.  There  are  no  capital  costs 
associated  with  this  ICR  because  all 
monitoring  and  record  keeping  are 
performed  using  equipment  that  NPDES 
facilities  already  have  as  a  routine  part 
of  running  their  facility  or  the  facilities 
send  their  samples  to  outside  sources. 
Annual  sample  analysis  cost  is 
estimated  to  be  $281,277,550  nation- 
wide for  facilities  that  send  their 
samples  to  outside  soiuces  for  analysis. 

TABLE  1.— Summary  of  Burden  and 
Costs  for  the  Discharge  Mon- 
itoring Reports  Information 
Collection  Request 


Category 

Burden 

Annual  PoMutant  Sampling 
Burden  (hours)  (A)  „„ 

Annual  Pollutant  Analysis 
Burden  (hours)  (B)  

3.085,230 
2410061 

Annual  DMR  Reporting  Bur- 
den (hours)  (C) 

1,255,084 

Total  Response  Burden 
(hours)  (A-fBfC) 

6,750,395 

12.326 

$261,277,560 

Annual  Record  keeping  Bur- 
den (hours) _ 

Analyse  Cost  (S)  „ 

TABLE  1  .—Summary  of  Burden  and 
Costs  for  twe  Discharge  Mon- 
itoring Reports  Information 
Collection  Request— Continued 


Category 

Burden 

Annual  Number  of  Re- 
sponses (D) 

632,805 

10.67 

6.762.721 
134.611 

44,462 

Average  Time  per  Response 
(hours)  (A*B+C)/(D) 

Total  Burden  Hours  tor  Re- 
spondents   „ 

Annual  State  Burden  (hours) 

Annual  Federal  Burden 
(hours) 

EPA  issued  a  April  19, 1996  policy 
memorandum  entiUed,  "Interim 
Guidance  for  Performance-Based 
Reductions  of  NPDES  Permit 
Monitoring  Frequencies."  EPA 
estimated  that  this  guidance  would 
result  in  a  26  percent  reduction  in 
monitoring  bvuden  (about  4,680,000 
hours)  for  NPDES  permittees  and 
amended  the  1995  DMR  ICR's  total 
burden  to  reflect  this  expected 
reduction.  The  amendment  was 
approved  by  OMB  in  1996  with  a  total 
burden  of  13,333.396  hours.  The 
proposed  ICR  incorporates  the  effect  of 
the  1996  DMR  ICR  modification  in  the 
specific  areas  where  a  reduction  in 
burden  is  expected.  EPA  has  changed 
the  presentation  of  the  total  burden  in 
the  proposed  DMR  ICR  to  reflect  the 
new  approach  in  reporting  burden 
required  by  the  1995  Paperwork 
Reduction  Act  (PRA).  The  PRA  requires 
outside  contractor  costs  (i.e.  the  cost  for 
analysis  of  pollutants  conducted  by  an 
outside  laboratory)  to  be  disaggregated 
and  reported  separately  in  dollars  rather 
than  burden  hours.  The  total  burden 
hours  for  this  draft  ICR  is  6,762.721 
hours  and  $281,277,550  in  capital  costs. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
infoimation;  and  transmit  or  otherwise 
disclose  the  information. 
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Dated:  November  18, 1907. 
Michael  B.  Cook. 

Director,  Office  of  Wastewater  Management. 
(FR  Doc.  97-30814  Filed  11-21-97;  8:45  am) 
BmjMOCoot  mm  «>  p 


ENVmONMENTAL  PROTECTION 
AQENCY 

[FRL-6M7-1] 

Agency  Information  Collection 
ActivitiM:  PropoMd  Collection; 
Comment  Request;  Regulation  of 
Fuels  and  Fuel  Additives,  Fuel  Quality 
Regulations  for  Highway  Diesel  Fuel 
Sold  in  1993  and  Later  Calendar  Years 
ICR  Renewal 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  \vith  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
QlUection  Request  (ICR)  to  the  Office  of 
kfanagement  and  Budget  (OMB): 
Regulation  of  Fuels  and  Fuel  Additives. 
Fuel  Quality  Regulations  for  Highway 
Diesel  Fuel  Sold  in  1993  and  Later 
Calendar  Years;  EPA  ICR  #  1718.02; 
OMB  No.  2060-0308;  expires  3/31/98. 
Before  submitting  the,  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  23, 1998. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Assurance,  Office  of  Regulatory 
Enforcement  (2242A),  401  M  Street  SW, 
Washington,  D.C.  20460.  Copies  of  the 
ICR  can  be  obtained  free  of  charge  by 
contacting  Ervin  Pickell  as  provided 
below. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ervin  Pickell,  Telephone;  (303)  969- 
6485;  Facsimile  number:  (303)  969- 
6490;  E-MAIL: 
pickell.erv9epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
afiected  by  this  action  are  those  who  act 
as  the  transferor  or  the  traasiBree  of  red 
dyed  low  sulfur  highway  distel  fuel. 
This  is  generally  fuel  terminals,  truck 
distributors  of  such  product  and  tax 
exempt  end  users. 

Title:  Regulation  of  Fuels  and  Fuel 
Additives,  Fuel  Quality  Regulations  for 
Highway  Diesel  Fuel  Sold  in  1993  and 


Later  Yecuv  (OMB  Control  niunber 
2060-0308:  EPA  ICR  «  171Q.02.) 
expiring  03/31/98. 

Abstract  Section  211(g)(2)  of  the 
Clean  Air  Act  (CAA)  provides  that  no 
person  shall  introduce  or  cause  or  allow 
the  introduction  into  any  motor  vehicle 
of  diesel  fuel  which  contains  a 
concentration  of  sulfur  in  excess  of 
0.05%  by  weight,  or  which  fails  to  meet 
a  stated  cetane  index  or  an  alternative 
aromatic  level  to  be  prescribed  by  the 
Administrator.  Section  211(i)  of  the 
CAA  prohibits  the  manufacture,  sale, 
supply,  transport  or  introduction  into 
commerce  of  motor  vehicle  diesel  fuel 
which  fails  to  meet  the  quality 
requirements.  The  Act  required  the 
Administrator  to  promulgate  regulations 
to  "implement  and  enforce"  the  quality 
requirements.  Congress  specifically 
provided  that  "The  Administrator  may 
require  manufacturers  and  importers  of 
diesel  fuel  not  intended  for  use  in  motor 
vehicles  to  dye  such  fuel  *  *  *  to 
segregate  it  from  motor  vehicle  diesel 
fuel."  The  regulatory  requirements 
promulgated  by  EPA  are  found  at  40 
CFR  §  80.29.  The  dye  requirement  for 
high  sulfur  fuel  was  required  by  EPA  to 
help  enforce  the  requirement  that  only 
low  sulfur  diesel  be  used  for  highway 
vehicles.  Tbo  dye  is  an  important 
deterrence  to  violating  the 
Congressionally  mandated  requirement, 
especially  given  the  very  large  economic 
incentive  to  violate  the  law  (high  sulfur 
diesel  is  cheaper  to  produce  and  there 
are  no  highway  taxes  associated  with  it). 
Because  the  Internal  Revenue  Service 
promulgated  a  red  dye  requirement  that 
covers  both  untaxed  high  sulfur  diesel 
fuel  (for  off-road  use)  and  untaxed  low 
sulfur  highway  diesel  fuel  sold  to  tax- 
exempt  entities,  it  was  necessary  for  the 
EPA  to  include  in  its  dye  provisions  a 
requirement  that  product  transfer 
documents  for  the  relatively  low  volume 
of  dyed  low  sulfur  fuel  that  is 
introduced  into  conunerce  state  that  the 
product  is  low  sulfur  tax  exempt  fuel. 
Otherwise,  the  EPA  dye  requirement 
would  have  been  rendered  meaningless 
since  the  Agency  would  not  have  been 
able  to  distinguish  red  dyed  high  sulfur 
product  from  red  dyed  low  sulfur  tax 
exempt  product.  EPA  believes  the 
requirement  is  also  useful  to  distributors 
and  end  users  in  assuring  their 
compliance.  Since  the  KS,  not  the  EPA. 
requires  the  dye  to  be  added  to  low 
sulfur  tax  exempt  diesel  fuel,  the  only 
EPA  requirement  subject  to  the  ICR  is 
the  requirement  that  the  customary 
business  practice  (GBP)  product  transfer 
document  from  the  terminal  (where  the 
dye  is  added)  to  the  tax  exempt  end  user 
state  that  the  fuel  is  dyed  low  sulfur  tax 


exempt  fuel.  EPA  allows  industry  to  use 
preprinted  product  codes  to  provide  the 
information.  For  this  limited  category  of 
diesel  fuel  transactions  the 
recordkeeping  requirement  is 
mandatory  and  is  authorized  by  section 
211  of  the  CAA  42  U.S.C.  7545,  section 
114  of  the  CAA,  42  U.S.C.  7414  and 
section  208  of  the  CAA,  42  U.S.C.  7542 
and  40  CFR  §80.29.  Confidentiality 
provisions  are  found  at  40  CFR  Part  2. 
The  requirement,  which  has  been  in 
effect  for  several  years,  imposes  almost 
no  measurable  «n""«l  burden  on  the 
affected  parties.  The  transfer  documents 
carrying  the  information  are  CBP 
documents.  The  information  is 
preprinted  and  the  truckers  and  end 
users  have  no  measurable  hourly  burden 
associated  with  receiving  and 
maintaining  these  CBP  documents.  The 
proposed  ICR  utilizes  assumptions  that 
are  only  slightly  different  firom  the 
original  ICR.  The  burden  statements 
below  mention  the  basic  assumptions 
used. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

In  addition  to  this  information,  you 
may  obtain  a  copy  of  the  draft  ICR 
supporting  statement  as  provided  above. 

Ail  parties  that  must  maintain  records 
under  the  regulation  have  a  5  year 
retention  requirement. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  For  highway  diesel 
fuel  terminals  the  dyed  status  of  diesel 
fuel  is  reflected  in  CBP  dociunents  that 
were  prepared  before  the  diesel  sulfur 
rule  was  promulgated.  There  are  about 
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1,843  entities  that  add  dye  to  low  sulfiu- 
non-taxed  fuel.  The  frequency  of 
response  is  estimated  to  be  about  170 
loads  of  fuel  released  per  year  per 
terminal.  Total  burden  for  all  terminals 
is  about  87  hours  per  year.  There  are  no 
aimual  operating  costs,  piuchased 
servioe  costs  or  capital  costs. 

Hourly  burdens  for  truckers  who 
transport  dyed  low  sulfur  diesel  fiiel: 
These  parties  transfer  the  CBP  product 
transfer  documents,  which  is  no  change 
from  the  business  practice  before  the 
rule's  requirement  was  promulgated. 
There  is  no  measurable  hourly  burden 
per  response.  The  proposed  ICR 
asstmies  that  about  1,200  truckers  haul 
about  261  loads  of  non-taxed  low  sulfur 
diesel  fuel  per  year,  and  that  the  CBP 
transfer  documents  that  were  used 
before  the  diesel  sulflir  rule  was 
promulgated  reflect  the  dyed  status  of 
the  diesel  fuel.  As  a  result,  there  are  no 
measurable  additional  operating  costs, 
purchased  services  or  capital  costs. 

Hourly  burdens  for  end  users 
(wholesale-purchaser-consumers  of  non- 
taxed  low  sulfur  diesel  fuel):  These 
parties  receive  the  transfer  documents 
CBP.  There  is  no  measurable  hourly 
burden  per  response.  The  proposed  ICR 
assumes  that  about  20,000  end  usera 
receive  paperwork  an  average  of  about 
15  times  each.  There  are  no  measurable 
operating  costs,  purchased  services  or 
capital  costs. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  peraons 
to  generate,  maintain,  retain,  or  cUsclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  7, 1997. 
SjrMa  K.  Lowraoce. 

Principal  Deputy  Assistant  Administrator, 
Office  of  Enforcement  and  Compliance 
Assurance. 

[FR  Doc.  97-30820  Filed  11-21-07;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S92e-4] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Clean  Air  Act  section 
112(r)  required  EPA  to  publish 
regtdations  to  prevent  accidental 
releases  of  chemicals  and  to  reduce  the 
severity  of  those  releases  that  do  occur. 
These  accidental  release  prevention 
requirements  build  on  the  chemical 
safety  work  begim  by  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  which  sets  forth 
requirements  for  industry.  State  and 
local  governments.  On  June  20, 1996. 
EPA  published  the  final  rule  for  risk 
management  programs  to  address 
prevention  of  accidental  releases. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  they 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  fecility, 
and  submit  a  summary  of  this 
information  to  a  central  location 
specified  by  EPA.  This  information  will 
he  helpful  to  State  and  local  government 
entities  responsible  for  chemical 
emergency  preparedness  and 
prevention.  It  will  also  be  useful  to 
environmental  and  community 
organizations,  and  the  public  in 
understanding  the  chemical  risks  in 
their  communities.  In  addition,  we  hope 
the  availability  of  this  information  will 
stimulate  a  dialogue  between  industry 
and  the  public  to  improve  accident 
prevention  and  emergency  response 
practices. 

The  Accident  Prevention 
Subcommittee  was  created  in  September 
1996  to  advise  EPA's  Chemical 
Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  on  these 
chemical  accident  prevention  issues, 
specifically,  section  112(r)  of  the  Qean 
Air  Act 

DATES:  The  Accident  Prevention 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Conmiittee  will  hold  a  public 
meeting  on  December  17, 1997  bom 
8:30  a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hall  of  States  (Room  383)  located  at 
444  North  Capitol  St.  NW,  Washington 
D.C.  near  Union  Station.  Members  of 
the  public  are  welcome  to  attend  in 
person. 


FOR  FURTHER  INFORMATION  CONTACT: 
Membera  of  the  public  desiring 
additional  information  about  this 
meeting,  should  contact  Karen 
Shanahan,  Designated  Federal  Official, 
U.S.  EPA  (5104).  401  M.  St,  SW, 
Washington  DC  20460,  via  the  Internet 
at:  shanahan.karen@epamail.epa.gov.  by 
telephone  at  (202)  260-2711  or  FAX  at 
(202) 260-1686. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

I.  Opening  Remarks— Jim  Makris  (8:30-gKX)) 
n.  Update  on  RMP*Info  and  RMP*  Submit 

(9:00-11:45) 
m.  Comments  bom  the  public  (11:45-12KW) 

IV.  RMP  Implementation  Worl^roup  Update 

(l:3O-3K)0) 

V.  Other  Business  (3:15-4:15) 

VL  Comments  from  tlie  public  (4:15-4:30) 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  in  person 
in  Washington  D.C.  to  the 
Subcommittee  at  the  December  17 
meeting,  must  contact  Karen  Shanahan 
in  writing  (by  letter,  fax.  or  email — see 
previously  stated  information)  no  later 
than  December  10, 1997  in  order  to  be 
included  on  the  agenda.  Written 
comments  may  be  submitted  to  the 
Accident  Prevention  Subcommittee  up 
through  the  date  of  the  meeting.  Please 
address  such  material  to  Karen 
Shanahan  at  the  above  address. 

The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  opportunities  for  oral  comment 
will  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(twelve  copies)  received  sufficiently 
prior  to  a  meeting  date  (usually  one 
week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting. 

Additional  information  on  the 
Accident  Prevention  Subcommittee  and 
Electronic  Submission  Workgroup  are 
available  on  the  Internet  at  http.// 
www.epa.gov/swercepp/acc-pre.html 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
its  Workgroups  by  email,  please  send  an 
email  to  Karen  Shanahan  at 
8hanahHn.karen@epamail.epa.gov 
requesting  to  be  put  on  the  RMP  email 
list  Please  include  your  name,  address 
and  phone  number. 

Dated:  November  19, 1997. 
Karen  Shanahan, 
Designated  Federal  Official. 
[FR  Doc.  97-30819  FUed  11-21-97;  8:45  am] 
COOCi 
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ENVIRONMBITAL  PROTECTION 
AGENCY 

[FRL-6S27-31 

Full  Dalsgrtion  of  Autttortty  to 
Commonwealth  of  Virginia  for  ttM 
Pravantlon  of  Significant  Detarioration 
Site-Sp«citic  Rulomaking  for  Merck  & 
Co.,  Inc.  Stonawali  Plant 

MBtCr:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Infonnation  notice. 

SUMMARY:  The  EPA  is  delegating  to  the 
Commonwealth  of  Virginia  the  authority 
to  implement  and  enforce  the  site- 
specific  rule  for  the  Prevention  of 
Significant  Deterioration  of  Air  Quality 
(PSD)  for  the  Merck  h  Co.,  Inc. 
Stonewall  Plant  in  Elkton.  Virginia.  The 
Commonwealth  of  Virginia  has 
requested  that  EPA  delegate  to  the 
Commonwealth  the  authority  to 
implement  and  enforce  this  site-s{)ecific 
PSD  rule.  The  Regional  Administrator 
has  determined  that  such  a  delegation  is 
appropriate,  with  the  conditions 
described  in  this  notice. 
DATES:  This  delegation  is  effective  on 
November  24.  1997. 
ADDRESSES:  Docket.  Copies  of  the 
delegation  of  authority  request  and 
accompanying  support  docimients  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
offices:  U.S.  EPA,  Region  III,  841 
Chestnut  Street.  Philadelphia,  PA. 
19107-4431,  (215)  566-2064.  Virginia 
Department  of  Environmental  Quality. 
Valley  Regional  Office.  4411  Early  Road, 
P.O.  Box  1129.  Harrisonburg,  Virginia 
22801-1129,  (540)  574-7800. 
FOR  FURTHER  INFORMATION  CONTACT  Ms. 
Robin  Moran.  U.S.  Environmental 
Protection  Agency.  Region  m.  Air, 
Radiation  &  Toxics  Division.  841 
Chestnut  Street  (3AT23).  Philadelphia. 
PA  19107-4431,  (215)  566-2064. 
SUPPLafe«TARY  information:  In  a  final 
rule  published  on  October  8.  1997.  EPA 
promulgated  a  site-specific  PSD  rule 
which  applies  only  to  the  Merck  &  Co.. 
Inc.  (Merck)  Stonewall  Plant  in  Elkton. 
Virginia,  in  order  to  implement  a  project 
under  the  Project  XL  program.  See  62 
FR  52622  (October  8,  1997)  and  40  CFR 
52.2454.  This  site-specific  PSD  rule 
authorizes  the  Administrator  to  delegate 
the  responsibility  to  implement  and 
enforce  this  rule.  The  Commonwealth  of 
Virginia  currently  implements  the 
federal  PSD  program  regulations 
codified  at  40  CFR  52.21  under  a 
delegation  of  authority  from  EPA 
effective  on  ]une  3, 1981.  See  40  CFR 
52.2451  and  46  FR  29753  (June  3, 1981). 
On  October  27. 1997,  the  Director  of  the 


Virginia  Department  of  Environmental 
Quality  (VADEQ)  sent  to  EPA  Region  m 
a  letter  which  requested  full  delegation 
of  authority  for  the  implementation  and 
enforcement  of  the  site-specific  PSD 
rule  for  the  Merck  Stonewall  Plant. 

In  the  preamble  to  the  proposed  site- 
specific  rulemaking  for  the  Merck  XL 
project,  and  in  the  Merck's  Project  XL 
proposed  Final  Project  Agreement,  EPA 
had  stated  its  intention  to  delegate  the 
final  site-specific  PSD  rule  to  the 
Commonwealth  of  Virginia.  See  62  FR 
15310  (March  31.  1997).  EPA  received 
no  adverse  comments  on  this  approach 
during  the  public  comment  period  for 
the  proposed  site-specific  rulemaking. 
In  the  notice  of  final  rulemaking  for  the 
Merck  XL  project,  EPA  also  explained 
its  intent  to  delegate  to  VADEQ  the 
authority  to  implement  and  enforce  the 
PSD  site-specific  rule.  See  62  FR  52623 
(October  8.  1997). 

Section  301  of  the  Clean  Air  Act.  in 
conjunction  with  sections  101  and  110. 
authorizes  the  Administrator  to  delegate 
her  authority  to  implement  and  enforce 
the  PSD  regulations  to  any  state  which 
has  submitted  adequate  implementation 
and  enforcement  procedures.  Further. 
40  CFR  52.2454(o)  authorizes  the 
Administrator  to  delegate  the  site- 
specific  PSD  rule  for  Qie  Merck 
Stonewall  Plant.  The  Regional 
Administrator  has  determined  that  the 
Commonwealth's  request  for  delegation 
of  the  site-specific  PSD  rule  for  the 
Merck  Stonewall  Plant  is  appropriate, 
subject  to  the  conditions  set  forth  below. 
EPA  has  reviewed  the  pertinent  laws  of 
the  Commonwealth  of  Virginia  and  the 
rules  and  regulations  thereof,  and  has 
determined  that  they  provide  an 
adequate  and  effective  procedure  for  the 
implementation  of  Merck's  site-specific 
PSD  regulation.  On  September  11.  1997, 
the  State  Air  Pollution  Control  Board  of 
the  Commonwealth  of  Virginia  (Board) 
approved  an  order  granting  a  variance  (9 
VAC  5  Chapter  190)  to  the  Merck 
Stonewall  Plant  for  purposes  of 
implementing  the  XL  project.  The 
variance  contains  site-specific  PSD 
provisions  consistent  with  those  of 
EPA's  final  rulemaking.  On  October  1 . 
1997.  the  Board  approved  a  regulation 
(9  VAC  5-190-1 10)  which  incorporated 
by  reference  the  provisions  of  EPA's 
filial  site-specific  PSD  rule  (as  signed  by 
the  EPA  Administrator  on  September 
30.  1997).  EPA  has  determined  that  the 
order  and  the  variance  regulation 
provide  the  Commonwealth  with  the 
authority  to  implement  and  enforce  the 
site-specific  PSD  rule.  Therefore, 
pursuant  to  40  CFR  52.2454(o).  EPA 
hereby  delegates  authority  to  implement 
and  enforce  the  site-specific  PSD  rule 
for  the  Merck  Stonewall  Plant.  40  CFR 


52.2454.  to  the  Commonwealth  of 
Virginia  as  follows:  

1.  Authority  is  delegated  for  40  CFR 
52.2454  only  for  the  Merck  Stonewall 
Plant  in  Elkton.  Virginia,  since  that  is 
the  only  source  subject  to  this 
regulation. 

2.  If  at  any  time  there  is  a  conflict 
between  a  Commonwealth  regulation 
and  a  Federal  regulation  (40  CFR 
52.2454).  the  Federal  regulation  must  be 
applied  if  it  is  more  stringent  than  that 
of  the  Commonwealth.  If  the 
Commonwealth  does  not  have  the 
authority  to  implement  a  Federal 
regulation  that  is  more  stringent  than 
the  applicable  Commonwealth 
regulation,  the  pertinent  portion  of  the 
authority  may  be  revoked. 

3.  If  the  Regional  Administrator 
determines  that  the  Commonwealth's 
procedures  for  implementing  all 
portions  of  the  site-specific  PSD 
regulation  are  inadequate,  or  that  the 
site-specific  PSD  regulation  is  not  being 
effectively  carried  out.  this  authority 
may  be  revoked  in  whole  or  in  part.  Any 
such  revocation  shall  be  effective  as  of 
the  date  specified  in  a  Notice  of 
Revocation  to  the  VADEQ. 

4.  Enforcement  of  the  Merck  site- 
specific  PSD  rule  in  the  Comjnonwealth 
of  Virginia  will  be  the  primary 
responsibility  of  tiie  VADEQ.  If  the 
Commonwealth  determines  that  such 
enforcement  is  not  feasible  and  so 
notifies  EPA,  or  where  the 
Commonwealth  acts  in  a  manner 
inconsistent  with  the  terms  of  this 
granted  authority,  EPA  will  exercise  its 
concurrent  enforcement  authority 
pursuant  to  Sections  113  and  167  of  the 
Clean  Air  Act.  In  accordance  with 
Sections  113  and  167  of  the  Clean  Air 
Act.  EPA  reserves  the  right  to 
commence  an  enforcement  action 
against  Merck  in  violation  of  the  site- 
specific  PSD  requirements  should  the 
Commonwealth  of  Virginia  fail  to  take 
such  an  enforcement  action  or,  in  the 
opinion  of  EPA,  fail  to  pvusue  a  timely 
or  appropriate  enforcement  action. 

5.  Acceptance  of  this  delegation  of  the 
presenUy  promulgated  site-specific  PSD 
regulation  does  not  commit  the 
Commonwealth  of  Virginia  to  request  or 
implement  enforcement  authority  for 
futiue  standards  and  reouirements. 

6.  The  Commonwealtn  and  EPA  will 
develop  a  system  of  communication 
sufficient  to  guarantee  a  program  that 
includes,  at  a  minimum,  the  items 
described  below: 

a.  Each  agency  is  informed  of  the 
current  compliance  status  of  the  Merck 
Stonewall  Plant; 

b.  The  VADEQ  shall  send  a  copy  of 
the  preliminary  determination  and 
public  comment  notices  required  under 
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paragraph  (m)  of  40  CFR  52.2454  to  EPA 
Region  IH  at  the  same  time  the  notice  is 
being  forwarded  for  publication  in  the 
newspaper. 

c.  The  VADEQ  will  forward  to  EPA 
Region  in  copies  of  the  final  PSD  permit 
and  any  future  permit  modifications  at 
the  time  of  issuance. 

7.  The  VADEQ  will  obtain  prior  EPA 
concurrence  on  any  matter  involving  the 
interpretation  of  sections  160-169  of  the 
Clean  Ai--  Act  or  40  CFR  52.2454  to  the 
extent  that  implementation,  review, 
administration  or  enforcement  of  these 
sections  have  not  been  covered  by 
determinations  or  guidance  sent  by  EPA 
to  the  VADEQ. 

8.  This  delegation  of  authority  should 
not  be  construed  as  a  transfer  of  PSD 
responsibility  imder  section  110(a)(2)(J) 
of  the  Clean  Air  Act,  since  such  a 
transfer  would  involve  different 
procedures  and  considerations. 

Delegation:  Punuant  to  the  authority 
delegated  to  him  by  the  Administrator, 
the  Regional  Administrator  is  formally 
notifying  the  Director  of  the  VADEQ 
that  the  Commonwealth  is  hereby 
delegated  the  authority  to  implement 
and  enforce  the  site-specific  PSD  rule 
for  the  Merck  Stonewall  Plant,  40  CFR 
52.2454.  as  of  the  publication  date  of 
this  notice. 
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AOomoNAL  information: 

A.  EActive  Date 

Pursuant  to  5  U.S.C.  553(d)(3)  and  42 
U.S.C.  6930(b)(3),  the  Regional 
Administrator  finds  good  cause  for 
making  this  delegation  of  authority 
effective  immediately  because  it  is  an 
administrative  change  and  not  one  of 
substantive  content.  Further,  the  Merck 
&  Co.,  Inc.  Stonewall  Plant  is  the  only 
regulated  entity  affected  by  this 
delegation.  Merck  has  full  notice  of  this 
delegation  and  is  prepared  to  comply 
immediately  with  the  permit  to  be 
issued  expeditiously  under  the  rule  that 
is  being  delegated  to  the  Commonwealth 
of  Virginia. 

B.  Executive  Ordo- 12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempte<}  this  regulatory 
action  firora  E.0. 12866  review. 

C  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50,000.  This  delegation  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  only  affects  one  source,  the 
Merck  Stonewall  Plant,  which  is  not  a 
small  entity.  Therefore,  EPA  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 

D.  Paperwork^Muction  Act 

This  action  applies  only  to  one 
company,  and  therefore  requires  no 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act,  and 
therefore  no  information  collection 
request  (ICR)  will  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  compliance  with 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

E.  Unfunded  Mandates  RefiDrm  Act 

Tide  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  efiiscts  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significanUy  or  uniquely  affect 
small  governments,  including  tribal 
governments,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan. 

As  noted  above,  this  delegation  is 
limited  to  Merck's  facility  in  Elkton, 
Virginia.  EPA  has  determined  that  this 
delegation  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments.  EPA 
has  also  determined  that  this  delegation 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Tlius. 
today's  delegation  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Dated:  November  17, 1997. 
W.  Mkhael  McCahe. 

Regional  A  dministrator. 

(FR  Doc.  97-30811  FUed  11-21-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRI-S926-6] 

Notice  Of  Availability  of  and  Initiation 
of  8  30  Day  Public  Commant  Period  for 
Two  Administrative  Orders  on  Consent 
for  de  minimis  Waste  Contrfbtitors  and 
One  Administrative  Order  on  Conaant 
for  a  de  micromis  Waste  Contributor 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 
(CERCLA) 

Notice  is  hereby  given  that  on  October 
15, 1997,  3  administrative  orders  on 
consent  ("Orders")  between  the  United 
States  Environmental  Protection 
Agency,  Region  VUI  and  various  parties 
potentially  responsible  for  costs 
incurred  by  the  United  States  for 
cleaning  up  the  Summitville  Mine 
Superfund  Site  (collectively,  "the 
Settling  Parties")  were  approved  by  the 
Assistant  Attorney  General  of  the 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  on  behalf  of 
the  Attorney  General  of  the  United 
States. 

Because  of  the  minimal  nature,  by 
volume  and  toxicify,  of  the  hazardous 
substances  allegedly  contributed  by  the 
Settiing  Parties  to  the  Site,  EPA 
determined  that  the  Settiing  Parties  are 
eligible  for  either  a  de  minimis  or  de 
micromis  setUement  in  accordance  with 
Section  122(g)  of  CERCLA. 

The  first  settiement  is  a  de  micromis 
Order  with  Newmont  Exploration 
Limited,  Newmont  Mining  Corporation, 
and  Newmont  Gold  Company 
(collectively,  "Newmont").  It  setties 
Newmont's  potential  liabilities  under 
CERCLA  Sections  106  and  107  and 
RCRA  Section  7003  for  extremely 
limited  historic  expbration  activities 
Newmont  undertook  at  the  Site.  Because 
of  the  minuscule  nature  of  Newmont's 
contribution  of  waste  at  the  Site,  and  in 
accordance  with  EPA  guidance,  EPA  is 
entering  into  this  without  requiring  the 
payment  of  a  settiement  amount. 

EPA  is  also  entering  into  2  de  minimis 
Orders— one  with  ASARCO,  Inc.  and 
one  with  ARCO  Environmental 
Remediation,  L.L.C.  These  Orders  settie 
ARCO  and  ASARCO's  potential 
liabilities  under  CERCLA  Sections  106 
and  107  and  RCRA  Section  7003  for  the 
limited  historic  exploration  activities 
they  undertook  at  the  Site.  ASARCO 
and  ARCO  are  paying  the  United  States 
settiement  amounts  of  $86,052.73  and 
$95,000,  respectively.  All  3  Orders  are 
based  on  the  respective  applicable  EPA 
model  Orders. 

EPA  Region  Vm  will  receive 
comments  relating  to  the  proposed 
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Orders  for  a  period  of  thirty  days  from 
the  date  of  publication  of  this  notice. 
Comments  should  be  addressed  to 
Nancy  Mangone,  Enforcement  Attorney 
(8ENF-L).  U.S.  EPA  Region  VHI.  999 
18th  Street.  Denver,  Colorado  80202  and 
should  refer  to  the  Summitville  Mine 
Superfund  Site,  EPA  Docket  Nos. 
CERCLA-Vm-98-02.  CERCLA-Vni-98- 
03,  and  CERCLA-VIII-98-04.  In 
accordance  with  Section  7003(d)  of 
RCRA.  42  U.S.C.  6973(d),  commenters 
may  request  a  public  meeting  in  the 
affected  areas. 

The  proposed  Orders  may  be 
examined  in  person  at  the  Superfund 
Records  Center,  EPA  Region  Vm.  999 
18th  Street,  Suite  500,  Denver.  Colorado 
80202,  (303)  312-«489.  A  copy  of  each 
Order  may  also  be  obtained  by  mail 
from  the  EPA  Region  VIII  Superfund 
Records  Center  (8EPR-PS)  at  the 
address  listed  above.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  number.  There  is  no  cost  for 
requesting  this  docimient. 
Carol  Rnahin, 

Assistant  Regiona]  Administrator,  Office  of 
Enforcement,  Compliance  and  Enviionmental 
Justice,  U.S.  EPA  Region  Vm. 

CERCLA  Section  122(g)(4)  De  Micromis 
Administrative  Order  on  Consent 

In  the  Matter  of:  Sommitville  Mine 
Superfund  Site.  Site  No.  Y3;  Newmont 
Exploration  Limited,  Newmont  Gold 
Company,  and  Newmont  Mining 
Corporation:  Respondents. 

Proceeding  under  section  122(g)(4)  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act,  as  amended 
(42  U.S.C  S  9622(g)(4)).  EPA  Docket  Number 
CERCLA- VIIt-98-(B. 

I.  Jurisdictioa 

1.  This  Administrative  Order  on 
Consent  ("Consent  Order"  or  "Order") 
is  issued  pursiiant  to  the  authority 
vested  in  the  President  of  the  United 
States  by  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9622(g)(4),  to  reach  settlements 
in  actions  under  section  106  or  107  of 
CERCLA,  42  U.S.C.  9606  or  9607.  The 
authority  vested  in  the  President  has 
been  delegated  to  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  (EPA)  by  Executive 
Order  12580,  52  FR  2923  Qan.  29, 1987), 
and  further  delegated  to  the  Regional 
Administrators  of  the  EPA  by  EPA 
Delegation  No.  14-14-E.  This  authority 
has  been  redelegated  to  the  Assistant 
Regional  Administrator  for 
Enforcement,  Compliance  and 
Environmental  justice. 

2.  This  Order  is  issued  to  Newmont 
Exploration  Limited,  Newmont  Mining 


Corporation,  and  Newmont  Gold 
Company  (Respondents).  The 
Respondents  consent  to  and  will  not 
contest  EPA's  jurisdiction  to  issue  this 
Consent  Order  or  to  implement  or 
enforce  its  terms. 

n.  Statement  of  Purpose 

3.  By  entering  into  this  Consent 
Order,  the  mutual  objectives  of  the 
Parties  are:  ^ 

a.  to  reach  a  final  de  micromis 
settiement  between  the  Parties  with 
respect  to  the  Site  pursuant  to  Section 
122(g)  of  CERCLA,  42  U.S.C.  9622(g), 
which  resolves  Respondents  potential 
civil  liability  under  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606  and 
9607  and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6973,  for  injimctive 
relief  with  regard  to  the  Site,  and  for 
response  costs  incurred  and  to  be 
inoirred  at  or  in  connection  with  the 
Site,  thereby  reducing  litigation  relating 
to  the  Site; 

b.  to  simplify  any  remaining 
administrative  and  judicial  enforcement 
activities  concerning  the  Site  by 
eliminating  the  potentially  responsible 
parties  covered  by  this  Order  &x)m 
further  involvement  at  the  Site;  and 

c.  to  protect  Respondents,  and  to  the 
extent  provided  herein,  their  affliates, 
successors  and  assigns,  from  any 
lawsuit  a  potentially  responsible  party 
could  bring  against  them  for  response 
costs  incurred  and  to  be  incurred  at  or 
in  connection  with  the  Site  and  to 
provide  fiill  and  complete  contribution 
protection  for  Respondents,  and  to  the 
extent  provided  herein,  their  affliates, 
successors  and  assigns,  with  regard  to 
the  Site  pursuant  to  Sections  122(f)(2) 
and  122^(5)  of  CERCLA.  42  U.S.C. 
9622(f)(2)  and  9622(g)(5). 

m.  Definitions 

Unless  otherwise  expressly  provided 
herein,  terms  used  in  this  Consent  Order 
that  are  defined  in  CERCLA  or  in 
regulations  promulgated  under  CERCLA 
shall  have  the  meaning  assigned  to  them 
in  the  statute  or  regulations.  Whenever 
the  terms  listed  below  are  used  in  this 
Consent  Order,  the  following  defiiutions 
shall  apply: 

CERCLA  shall  mean  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C. 
9601,etseq. 

Consent  Order  or  Order  shall  mean 
this  Admiiustrative  Order  on  Consent 
and  all  appendices  attached  hereto.  In 
the  event  of  conflict  between  this  Order 
and  any  appendix,  the  Order  shall 
control. 


Day  shall  mean  a  calendar  day.  In 
computing  any  period  of  time  under  this 
Consent  Decree,  where  the  last  day 
would  fall  on  a  Satiirday,  Sunday  or 
federal  holiday,  the  period,shall  run 
until  the  close  of  business  of  the  next 
working  day. 

EPA  shall  mean  the  United  States 
Environmental  Protection  Agency  and 
any  successor  departments  or  agencies. 

EPA  Hazardous  Substance  Superfund 
shall  mean  the  Hazardous  Substance 
Superfund  established  by  the  Internal 
Revenue  Code,  26  U.S.C.  9507. 

Information  currently  known  to  the 
United  States  shall  mean  that 
information  and  those  documents 
contained  in  the  Administrative  Record 
and  Site  File  for  the  Site  as  of  the 
effective  date  of  this  Order. 

New  Information  shall  mean 
information  not  contained  in  the 
Administrative  Record  or  Site  File  for 
the  Site  as  of  the  effective  date  of  this 
Order. 

Paragraph  shall  mean  a  portion  of  this 
Consent  Order  identified  by  an  Arabic 
numeral. 

Parties  shall  mean  EPA  and  the 
Respondents. 

Respondents  shall  mean  Newmont 
Exploration  Limited,  Newmont  Mining 
Corporation,  and  Newmont  Gold 
Company. 

Response  Costs  shall  mean  all  costs  of 
"response"  as  that  term  is  defined  by 
Section  101(25)  of  CERCLA. 

Section  shall  mean  a  portion  of  this 
Consent  Order  identified  by  a  Roman 
numeral. 

Site  shall  mean  the  Summitville  Mine 
Superfund  Site  Remedial  Investigation/ 
Feasibility  Study  Area  within  Rio 
Grande  Coimty,  Colorado. 
Approximately  550  acres  of  the  Site, 
known  as  the  Simunitville  Minesite. 
have  been  disturbed  by  mining  activities  ' 
and  are  currently  undergoing  remedial 
action.  As  depicted  on  the  map  attached 
as  Appendix  A,  the  Site  consists  of 
portions  of  the  Alamosa  River 
Watershed  EPA  believes  may  have  been 
impacted  by  releases  of  hazardous 
substances  from  the  Sumnutville 
Minesite.  More  specifically,  the  Site 
includes  the  following  areas:  Area  1 — 
Summitville  Mine  Site — ^The  area  within 
the  mine  permit  botmdaries;  Area  2 — 
Wightman  ForJt-The  Wightman  Fork  and 
associated  weUands  twtween  the  down 
stream  mine  permit  boundary  to  the 
confluence  with  the  Alamosa  River; 
Area  3 — Alamosa  River-The  Alamosa 
River  and  associated  weUands  from  the 
confluence  with  the  Wightman  Fork 
downstream  to  the  inlet  of  the  Terrace 
Reservoir,  Area  4 — Terrace  Resermir- 
The  area  which  contains  the  Terrace 
Reservoir,  and  Area  5 — Below  Terrace 
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fleservoi'r-The  area  below  the  Terrace 
Reservoir  which  has  been  impacted  by 
contamination  transported  by  the 
Alamosa  River  and  irrigation  canals. 

United  States  shall  mean  the  United 
States  of  America,  including  its 
departments,  agencies  and 
instrumentalities. 

rv.  SUtement  of  Facts 

4.  The  United  States  Environmental 
Protection  Agency  (EPA)  initiated 
removal  response  actions  at  the  Site  on 
December  18, 1992  to  address  releases 
or  threatened  releases  of  hazardous 
substances  into  the  Alamosa  River  and 
surrounding  environment  pursuant  to 
the  President's  authority  under  Sections 
104  and  106  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L.  99-499,  42  U.S.C.  9604 
and  9606  (CERCLA). 

5.  On  May  31,  1994,  EPA  listed  the 
Site  on  the  National  Priorities  List  as  a 
result  of  releases  or  threatened  releases 
of  hazardous  substances  at  or  fit)m  the 
Site. 

6.  On  December  15, 1994,  EPA  issued 
four  Interim  Records  of  Decision 
selecting  the  interim  remedial  actions  to 
be  implemented  for  the  following 
activities  and/or  areas  at  the 
Summitville  Mine  Site:  Water 
Treatment  (WT IROD),  Reclamation,  die 
Heap  Leach  Pad  (HLP  IROD)  and  the 
Cropsy  Waste  Pile,  Beaver  Mud  Dump/ 
Summitville  Dam  Impoundment,  and 
Mine  Pits  (CWP  IROD). 

7.  As  of  March  31, 1997,  the  United 
States  incurred  approximately  $109 
million  in  response  costs  responding  to 
the  release  or  threatened  release  of 
hazardous  substances  at  or  in 
connection  with  the  Site.  The  United 
States  continues  to  incur  response  costs 
in  responding  to  the  releas^or  threat  of 
release  of  hazardous  substances  at  or  in 
connection  with  the  Site. 

8.  Newmont  Exploration  Limited 
(NEL)  conducted  extremely  limited 
exploration  activities  at  the  Site.  NEL 
was  previously  a  wholly  owned 
subsidiary  of  Newmont  Mining 
Corporation  and  is  currenUy  a  wholly 
owned  subsidiary  of  Newmont  Xkild 
Company. 

9.  Newmont  Exploration  Limited 
leased  some  property  within  the  Site  for 
approximately  seven  months  from  June 
1953  to  January  1954.  Pursuant  to  the 
lease,  limited  exploratory  activities  were 
conducted,  including  conducting 
nonintrusive  geophysical  surveys  of  the 
area,  collecting  small  surface  soil  and 
rock  samples  for  assaying,  drilling 
approximately  nine  small  diameter 


exploratory  holes  and  conducting 
limited  reconnaissance  examinations  of 
portions  of  the  underground  mine 
workings.  Exploratory  drilling  activities 
such  as  those  conducted  at  the  Site  are 
designed  to  collect  core  samples  to 
evaluate  the  geology  of  the  area. 
Respondents  assert  that  such 
exploratory  activities  did  not  generate 
mine  wastes. 

10.  The  total  volume  of  waste  rock, 
tailings  and  other  mine  waste  (including 
the  Heap  Leach  Pad)  requiring 
remediation  at  the  Site  is  approximately 
11  million  cubic  yards.  According  to  the 
WT  IROD,  approximately  321,000 
pounds  of  copper  per  year,  if  left 
untreated,  would  contaminate  the 
receiving  waters  surrounding  the  Site, 
including  the  Wightman  Fork  and 
Alamosa  River.  EIPA  has  determined 
parties  are  eligible  for  a  de  minimis 
settiement  if  their  contribution  of  mine 
waste  and  metals  loading  is  equal  to  or 
less  than  3%  of  the  total  volume  of 
hazardous  substances  contributed  to 
each  of  these  media.  The  Respondents' 
contribution  of  hazardous  substances  to 
these  media  is  below  the  3%  de  minimis 
cut-off  established  by  EPA  for  the  Site. 
De  micromis  parties  are  parties  that 
have  generated  less  than  .0001%  of  the 
hazardous  substances  found  at  the  Site. 
Respondents'  alleged  contribution  is 
less  than  .0001%  of  the  hazardous 
substances  found  at  the  Site. 

11.  Based  on  information  currently 
known  to  the  United  States,  EPA  has 
calculated  the  Respondents'  de 
micromis  eligibility  as  follows: 
Respondents  assert  that  the  activities  of 
NEL  did  not  contribute  any  mine  wastes 
to  the  Site.  Even  assuming  a  worst  case 
scenario  where  all  of  the  materials 
generated  by  NEL's  exploration  activity 
were  deposited  at  the  Site,  EPA  has 
estimated  that  the  amoimt  of  hazardous 
substances  allegedly  contributed  to  the 
Site  by  Respondents  constitutes 
substantially  less  than  .0(X)1%  of  the 
total  volume  of  waste  rock,  tailings  or 
mine  waste  requiring  remediation  at  the 
Site.  EPA  has  also  determined  that  the 
Respondents'  activities  have  not 
contributed  any  copper  loading  to  the 
waters  at  or  emanating  from  the  Site. 

12.  The  material  allegedly  generated 
and  disposed  of  by  the  Respondents 
therefore  involves  only  a  minuscule 
portion  of  the  total  hazardous 
substances  generated  or  disposed  of  at 
the  Site.  EPA  has  also  concluded  that 
the  hazardous  substances  allegedly 
contributed  to  the  Site  by  Respondents 
are  not  significantiy  more  toxic  or  of 
significantiy  greater  hazardous  effect 
than  other  hazardous  substances  at  the 
Site. 


13.  EPA  estimates  that  the  total 
response  costs  inoxrred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfund  will  be  $152  million.  EPA 
has  determined  that  the  amount  of 
waste  which  may  have  been  contributed 
to  the  Site  by  the  Respondents  is  so 
minor  that  it  would  be  inequitable  to 
require  them  to  help  finance  or  perform 
cleanup  at  the  Site. 

V.  Determination 

14.  Based  upon  the  Statement  of  Facts 
set  forth  above  and  on  the  information 
currenUy  known  to  the  United  States, 
EPA  has  determined  that: 

(1)  The  Site  is  a  "facility"  as  that  term 
is  defined  in  Section  101(9)  of  CERCLA, 
42  U.S.C.  9601(9). 

(2)  Each  of  the  Respondents  is  a 
"person"  as  that  term  is  defined  in 
Section  101(21)  of  CERCLA,  42  U.S.C 
9601(21). 

(3)  Each  of  the  Respondents  may  be  a 
"potentially  responsible  party"  within 
the  meaning  of  Section  122(g)(1)  of 
CERCLA.  42  U.S.C.  9622(g)(1). 

(4)  There  has  been  an  actual  or 
threatened  "release"  of  a  "hazardous 
substance"  from  the  Site  as  those  terms 
are  defined  in  Sections  101  (22)  and  (14) 
of  CERCLA,  42  U.S.C.  9601  (22)  and 
(14). 

(5)  The  amount  of  hazardous 
substances  contributed  to  the  Site  by  the 
Respondents  and  the  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by  the 
Respondents  are  minusciUe  in 
comparison  to  other  hazardous 
substances  at  the  Site  within  the 
meaning  of  Section  122(g)(1)(A)  of 
CERCLA,  42  U.S.C.  9622(g)(1)(A). 

(6)  Respondents  are  eligible  for  a  de 
micromis  settlement  because  they  have 
contributed  no  more  than  a  minuscule 
amoimt  of  hazardous  substance,  if  any, 
to  the  Site. 

(7)  The  terms  of  this  Consent  Ordta 
are  consistent  with  EPA  policy  and 
guidance  for  settiements  with  de 
micromis  waste  contributors,  including 
but  not  limited  to,  "Revised  Guidance 
on  CERCLA  Settiements  with  De 
Micromis  Waste  Contribution,"  OSWER 
Directive  *9834.17  (Jime  3, 1996). 

(8)  Prompt  final  settiement  with  the 
Respondents  is  practicable  and  in  the 
public  interest  within  the  meaning  of 
Section  122(g)(1)  of  CERCLA,  42  U.S.C. 
9622(g)(1). 

(9)  The  settiement  of  this  case  without 
litigation  and  without  the  admission  or 
adjudication  of  any  issue  of  fact  or  law 
is  the  most  appropriate  means  of 
resolving  any  liability  that  the 
Respondents  may  have  for  response 
actions  and  response  costs  with  respect 
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to  all  releases  or  threatened  releases  at 
or  in  connection  with  the  Site. 

VI.  Order 

15.  Based  upon  the  Information 
ciirrentiy  known  to  the  United  States 
and  the  Statement  of  Facts  and 
Determinations  set  forth  above,  and  in 
consideration  of  the  promises  and 
covenants  set  forth  herein,  the  following 
is  hereby  Agreed  to  and  Ordered; 

Vn.  Parties  Bound 

16.  This  Consent  Order  shall  apply  to 
and  be  binding  upon  EPA  and  upon 
Respondents  and  their  successors  and 
assigns.  Any  change  in  ownership  or 
corporate  or  other  legal  status  of  the 
Respondents  including,  but  not  limited 
to,  any  transfer  of  assets  or  real  or 
personal  property,  shall  in  no  way  alter 
such  Respondents'  responsibilities 
under  this  Consent  Order.  Each 
signatory  to  this  Consent  Order  certifies 
that  he  or  she  is  authorized  to  enter  into 
the  terms  and  conditions  of  this  Consent 
Order  and  to  execute  and  bind  legally 
the  party  represented  by  him  or  her. 

Vm.  Certification  of  Respondents 

17.  By  signing  this  Consent  Order,  the 
Respondents  certify  that,  to  the  best  of 
their  knowledge  and  belief,  they  have: 

i.  conducted  a  thorough, 
comprehensive,  good  faith  search  for 
docxmients,  and  have  fully  and 
accurately  disclosed  to  EPA,  all  non- 
privileged  documents  currently  in  their 
possession,  or  in  the  possession  of  their 
officers,  directors,  employees, 
contractors  or  agents,  which  relate  in 
any  way  to  their  liabilities  under 
CERCLA  and  RCRA  for  ownership, 
operation,  exploration  activities  or 
control  of  the  Site; 

ii.  not  altered,  mutilated,  discarded, 
destroyed,  or  otherwise  disposed  of  any 
records,  docuiments,  or  other 
information  relating  to  their  potential 
CERCLA  and  RCRA  liabilities  regarding 
the  Site  after  notification  of  such 
potential  liabilities;  and 

iii.  fully  complied  to  EPA's 
satisfaction  with  any  and  all  EPA 
requests  for  information  pursuant  to 
Sections  104(e)  and  122(e)  of  CERCLA, 
42  U.S.C.  9604(e)  and  9622(e). 

K.  CoTenants  Not  To  Sue 

18.  a.  Except  as  provided  in  Section 
X  (Reservation  of  Rights)  of  this  Order, 
the  United  States  covenants  not  to  sue 
or  take  any  other  civil  or  administrative 
action  against  the  Respondents  for 
reimbursement  of  response  costs  or  for 
injunctive  relief  pursuant  to  Section  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  or  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act.  as 


amended.  42  U.S.C  6973.  relating  to  the 
Site. 

b.  The  United  States'  covenant  not  to 
sue  extends  to  Respondents  and  to  their 
affiliates,  successors  and  assigns,  but 
only  to  the  extent  that  the  liability  of 
such  affiliates,  successors  and  assigns  is 
derivative  of  Respondents'  liability  for 
those  acts  set  forth  in  Paragraph  9, 
Section  IV  of  this  Order.  The  United 
States'  covenant  not  to  sue  does  not 
extend  to  any  other  person. 

X.  Reservation  of  Rights 

19.  The  covenant  not  to  sue  by  the 
United  States  set  forth  in  Paragraph  18 
of  this  Order  does  not  pertain  to  any 
matters  other  than  those  expressly 
specified  in  Paragraph  18.  The  United 
States  reserves,  and  this  Order  is 
without  prejudice  to,  all  rights  against 
the  Respondents  with  respect  to  all 
other  matters,  including  but  not  limited 
to  the  following: 

(a)  criminal  liability; 

(b)  any  liability  against  Respondents 

that  results  from  their  future 
disposal  activities  at  the  Site;  or 

(c)  liability  for  damages  for  injury  to, 

destruction  of,  or  loss  of  natural 
resources,  including  any  cost  of 
assessing  the  injury  to,  destruction 
of,  or  loss  of  such  natural  resources. 

20.  Notwithstanding  any  other 
provision  in  this  Consent  Order,  the 
United  States  reserves,  and  this  Consent 
Order  is  without  pr^udice  to,  the  right 
to  institute  judicial  or  administrative 
proceedings  against  the  Respondents 
seeking  to  compel  Respondents  to 
perform  response  actions  at  the  Site 
and/or  to  reimburse  the  United  States 
for  response  costs  if  New  Information  is 
discovered  that  the  Respondents  no 
longer  qualify  for  a  de  nucwmis 
settlement  under  the  criteria  stated  in 
Paragraphs  10-12  of  this  Order. 

21.  For  purposes  of  Paragraph  20, 
"New  Information"  shall  not  include 
any  recalculation  of  the  total  volume  of 
waste  rock,  tailings  or  mine  waste 
containing  hazardous  substances 
requiring  remediation  at  the  Site  based 
solely  on  Information  ciirrently  known 
to  the  United  States. 

XI.  Covenant  Not  To  Sue  By 
Respondents 

22.  The  Respondents  covenant  not  to 
sue  and  agree  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
States,  or  its  contractors  or  employees 
with  respect  to  the  Site  or  this  Order, 
including,  but  not  limited  to: 

i.  any  direct  or  indirect  claim  for 
reimbursement  &om  the  Hazardous 
Substance  Superfund  (established 
pursuant  to  the  Internal  Revenue  Code. 


26  U.S.C  9507)  through  Sections 
106(b)(2) .  Ill,  112  or  113  of  CERCLA. 
42  U.S.C.  9606(b)(2) .  9611.  9612  or 
9613: 

ii.  any  claim  arising  out  of  response 
activities  at  the  Site;  and 

iii.  any  claim  against  the  United 
States  pursuant  to  Sections  107  or  113 
of  CERCLA,  42  U.S.C.  9607  or  9613. 
relating  to  the  Site. 

23.  Kfothing  in  this  Order  shall  be 
deemed  to  constitute  preauthorization 
of  a  claim  within  the  meaning  of  Section 
111  of  CERCLA.  42  U.S.C  9611,  or  40 
CFR  300.700(d). 

24.  The  Respondents  also  waive  any 
challenge  they  may  have  to  any 
response  action  selected  in  any  Action 
Memorandum.  Interim  Record  of 
Decision  or  final  Record  of  Decision  for 
the  Site. 

Xn.  EfEsct  of  Settlement;  Contribution 
Protection 

25.  Nothing  in  this  Order  shall  be 
construed  to  create  any  rights  in.  or 
grant  any  cause  of  action  to,  any  person 
not  a  party  to  this  Order.  The  preceding 
sentence  shall  not  be  construed  to  waive 
or  nullify  any  rights  that  any  person  not 
a  signatory  to  this  Order  may  have 
under  applicable  law.  The  United  States 
and  the  Respondents  each  reserve  any 
and  all  rights  (including,  but  not  limited 
to,  any  right  to  contribution),  defenses, 
claims,  demands  and  causes  of  action 
which  each  parfy  may  have  with  respect 
to  any  matter,  transaction,  or  occurrence 
relating  in  any  way  to  the  Site  against 
any  person  not  a  party  hereto. 

26.  Respondents  consent  and  agree  to 
comply  with  and  be  bound  by  the  term 
of  this  Order.  The  United  States  and  the 
RespKindents  agree  that  this  Order, 
Respondents'  consent  to  this  Order  and 
actions  in  accordance  with  this  Order 
shall  not  in  any  way  constitute  or  be 
construed  as  an  admission  of  any 
liability  by  Respondents  or  of  any  legal 
or  factual  matters  set  forth  in  this  Order. 
Further,  neither  this  Order, 
Respondents'  consent  to  this  Order,  nor 
Respondents'  actions  in  accordance 
with  this  Order  shall  be  admissible  in 
evidence  against  Respondents  without 
their  consent,  except  in  a  proceeding  to 
enforce  this  Order.  Respondents  do  not 
admit,  and  retain  the  right  to  controvert 
in  any  subsequent  proceedings  other 
than  proceedings  to  implefhent  or 
enforce  this  Consent  Order,  the  validity 
of  the  Statement  of  Facts  and 
Determinations  contained  in  this 
Consent  Order. 

27.  With  regard  to  claims  for 
contribution  against  Respondents  and 
their  affiliates,  successors  and  assigns 
for  matters  addressed  by  this  Order,  the 
Parties  hereto  agree  that  Respondents 
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and  their  affiliates,  successors  and 
assigns  are  entitled,  as  of  the  effective 
date  this  Order,  to  such  protection  from 
contribution  actions  or  claims  as  is 
provided  by  Sections  113(f)(2)  and 
122(g)(5)  of  CERCLA,  42  U.S.C. 
9613(f)(2)  and  9622(g)(5)  for  "matters 
addressed"  in  this  Consent  Order. 
"Matters  addressed"  by  this  Order  shall 
include  all  claims  the  United  States  has 
taken  or  brought  or  could  bring  or  any 
other  civil  or  administrative  action  the 
United  States  could  take  against 
Respondents,  or  their  affiliates, 
successors  and  assigns  only  to  the 
extent  that  their  liabilify  is  derivative  of 
Respondents'  liability  for  those  acts  set 
forth  in  Paragraph  9,  Section  IV  of  this 
Order,  for  injunctive  relief  or  for 
reimbursement  of  response  costs 
pursuant  to  Section  106  or  107(a)  of 
CERCLA.  42  U.S.C.  9606  or  9607(a)  or 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act.  as 
amended.  42  U.S.C  6973.  related  to  the 
Site. 

Xm.  Public  Comment 

28.  This  Order  shall  be  subject  to  a 
thirty-day  public  comment  period  in 
accordance  with  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i).  In 
accordance  with  Section  122(i)(3),  42 
U.S.C.  9622(9(3).  EPA  may  withdraw  or 
modify  its  consent  to  this  order  if 
comments  received  disclose  any  facts  or 
considerations  which  indicate  that  this 
Order  is  inappropriate,  improper,  or 
inadequate. 

XIV.  Attorney  General  Approval 

29.  The  Attorney  General  or  her 
designee  has  approved  the  settlement 
embodied  in  this  order  in  accordance 
with  Section  122(g)(4)  of  CERCLA,  42 
U.S.C.  9622(g)(4). 

XV.  ECEective  Date 

30.  The  effective  date  of  this  Order 
shall  be  the  date  upon  which  the 
Assistant  Regional  Administrator,  EPA 
Region  Vm  notifies  the  Respondents 
that  the  public  comment  period 
undertaken  pursuant  to  Paragraph  28  of 
this  Order  has  closed  and  that 
comments  received,  if  any,  do  not 
require  EPA's  withdrawal  from  or  the 
modification  of  any  terms  of  this  Order. 

It  is  so  agreed: 

Newmont  Mining  Coiporation,  Newmont 
Exploration  Limited  and  Newmont  Gold 
Company. 

Dated:  July  28, 1997. 

Joy  E.  Hansen, 

Vice  President. 

It  is  so  ordered  and  agreed: 

Environmental  Protection  Agency,  Region 

vm. 


Dated:  September  2, 1997. 
Martin  Hestmark,  for  Carol  Rushin, 
Assistant  Regional  Administrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice. 

CERCLA  Section  122(g)(4)  De  I^finimis 
Waste  Contributor  Administntive 
Order 

In  The  Matter  Of:  Summitville  Mine 
Superfund  Site,  Site  No.  08- Y3;  ARCO 
Environmental  Remediation,  L.L.C.: 
Respondent. 

Proceeding  Under  Section  122(g)(4)  Of  The 
Comprehensive  Environmental  Response, 
Compensation,  And  Liability  Act,  As 
Amended  (42  U.S.C.  9622(g)(4)).  EPA  Docket 
Number  CERCLA- Vffl-98-03. 

I.  Juriadictitui 

1.  This  Administrative  Order  on 
Consent  (Consent  Order  or  Order)  is 
issued  piusuant  to  the  authorify  vested 
in  the  President  of  the  United  States  by 
Section  122(g)(4)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabilify  Act  of 
1980,  as  amended  (CERCLA).  42  U.S.C 
9622(g)(4),  to  reach  settlements  in 
actions  under  Section  106  or  107  of 

•CERCLA,  42  U.S.C.  9606  or  9607.  The 
authorify  vested  in  the  President  has 
been  delegated  to  the  Administrator  of 
the  United  States  Environmental 
Protection  Agency  (EPA)  by  Executive 
Order  12580,  52  FR  2923  (Jan.  29. 1987). 
and  further  delegated  to  the  Regional 
Administrators  of  the  EPA  by  EPA 
Delegation  No.  14-14-E.  This  authorify 
has  been  redelegated  to  the  Assistant 
Regional  Administrator  for  Ecosystems 
Protection  and  Remediation. 

2.  This  Order  is  issued  to  ARCO 
Environmental  Remediation.  L.L.C 
(Respondent).  The  Respondent  agrees  to 
undertake  all  actions  required  by  this 
Consent  Order.  The  Respondent  further 
consents  to  and  will  not  contest  EPA's 
jurisdiction  to  issue  this  Consent  Order 
or  to  implement  or  enforce  its  terms. 

n.  Statement  of  Purpose 

3.  By  entering  into  this  Consent 
Order,  the  mutual  objectives  of  the 
Parties  are: 

a.  to  reach  a  final  settlement  between 
the  Parties  with  respect  to  the  Site 
pursuant  to  Section  122(g)  of  CERCLA. 
42  U.S.C.  9622(g),  that  allows 
Respondent  to  make  a  cash  payment, 
including  a  premium,  to  resolve  its 
alleged  civil  liabilify  under  Sections  106 
and  107  of  CERCLA.  42  U.S.C.  9606  and 
9607  and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended.  42  U.S.C.  6973.  for  injunctive 
relief  with  regard  to  the  Site,  and  for 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 


Site,  thereby  reducing  litigation  relating 
to  the  Site; 

b.  to  simplify  any  remaining 
administrative  and  judicial  enforcement 
activities  concerning  the  Site  by 
eliminating  one  of  the  potentially 
responsible  parties  from  further 
involvement  at  the  Site;  and 

c.  to  obtain  settlement  with 
Respondent  for  its  fair  share,  as 
determined  by  EPA.  of  response  costs 
incurred  and  to  be  incurred  at  or  in 
connection  with  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  and  to 
provide  full  and  complete  contribution 
protection  for  Respondent  with  regard 
to  the  Site  pursuant  to  Sections  122(fK2) 
and  122(g)(5)  of  CERCLA,  42  U.S.C 
9622(0(2)  and  9622(g)(5). 

in.  Definitions 

Unless  otherwise  expressly  provided 
herein,  terms  used  in  this  Consent  Order 
that  are  defined  in  CERCLA  or  in 
regulations  promulgated  under  CERCLA 
shall  have  the  meaning  assigned  to  them 
in  the  statute  or  regulations.  Whenever 
the  terms  listed  below  are  used  in  this 
Consent  Order,  the  following  definitions 
shall  apply: 

CERCLA  shall  mean  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabilify 
Act  of  1980,  as  amended,  42  U.S.C 
9601,  etseq. 

Consent  Order  or  Order  shall  mean 
this  Administrative  Order  on  Consent 
and  all  appendices  attached  hereto.  In 
the  event  of  conflict  between  this  Order 
and  any  appendix,  the  Order  shall 
control. 

Day  shall  mean  a  calendar  day.  In 
computing  any  period  of  time  under  this 
Consent  Decree,  where  the  last  day 
would  foil  on  a  Saturday,  Sunday,  or 
federal  holiday,  the  p>eriod  shall  run 
until  the  close  of  business  of  the  next 
working  day. 

EPA  shall  mean  the  United  States 
Environmental  Protection  Agency  and 
any  successor  departments  or  agencies. 

EPA  Hazardous  Substance  Superfund 
shall  mean  the  Hazardous  Substance 
Superfund  established  by  the  Internal 
Revenue  Code,  26  U.S.C.  9507. 

Information  currently  known  to  the 
United  States  shall  mean  that 
information  and  those  documents 
contained  in  the  Administrative  Record 
and  Site  File  for  the  Site  as  of  the 
effective  date  of  this  Order. 

Interest  shall  mean  interest  at  the  rate 
specified  for  interest  on  investments  of 
the  EPA  Hazardous  Substance 
Superfund  established  by  26  U.S.C 
9507.  compounded  on  October  1  of  eech 
year,  in  accordance  with  42  U.S.C. 
0607(a). 
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New  Information  shall  mean 
information  not  contained  in  the 
Administrative  Record  or  Site  File  for 
the  Site  aa  of  the  effective  date  of  this 
Order. 

Paragraph  shall  mean  a  portion  of  this 
Consent  Order  identified  by  an  Arabic 
numeral. 

Parties  shall  mean  EPA  and  the 
Respondent. 

Respondent  shall  mean  ARCO 
Environmental  Remediation,  L.L.C. 

Response  Costs  shall  mean  all  costs  of 
"response"  as  that  term  is  defined  by 
Section  101(25)  of  CERCLA. 

Section  shall  mean  a  portion  of  this 
Consent  Order  identified  by  a  roman 
numeral. 

Site  shall  mean  the  Summitville  Mine 
Superfund  Site  Remedial  Investigation/ 
Feasibility  Study  Area  within  Rio 
Grande  County,  Colorado. 
Approximately  550  acres  of  the  Site, 
kninvn  as  the  Summitville  Minesite, 
have  been  disturbed  by  mining  activities 
and  is  currently  undergoing  remedial 
action.  As  depicted  on  the  map  attached 
as  Appendix  A,  the  Site  consists  of 
portions  of  the  Alamosa  River 
Watershed  EPA  believes  may  have  been 
impacted  by  releases  of  hazardous 
substances  from  the  Summitville 
Minesite.  More  specifically,  the  Site 
includes  the  following  areas:  Area  1- 
SummitviUe  Mine  Site — The  area  within 
the  mine  permit  boundaries;  Area  2- 
Wightman  Fork — The  Wightman  Fork 
and  associated  wetlands  between  the 
down  stream  mine  permit  boundary  to 
the  confluence  with  the  Alamosa  River; 
Area  S-Alamosa  fliver— The  Alamosa 
River  and  associated  wetlands  from  the 
confluence  with  the  Wightman  Fork 
downstream  to  the  inlet  of  the  Terrace 
Reservoir,  Area  4-rerrace  Reservoir — 
The  area  which  contains  the  Terrace 
Reservoir;  and  Area  5-Be/ow  Terrace 
Reservoir — The  area  below  the  Terrace 
Reservoir  which  has  been  impacted  by 
contamination  transported  by  the 
Alamosa  River  and  irrigation  canals. 

United  States  shall  mean  the  United 
States  of  America,  including  its 
departments,  agencies  and 
instrumentalities. 

IV.  Statement  of  Facte 

EPA  s  Response  Actions  and  Costs 

4.  The  United  States  Environmental 
Protection  Agency  (EPA)  initiated 
removal  response  actions  at  the  Site  on 
December  18,  1992  to  address  releases 
or  threatened  releases  of  hazardous 
substances  into  the  Alamosa  River  and 
surrounding  enviroiunent  ptirsuant  to 
the  President's  authority  under  Sections 
104  and  106  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986,  Pub.  L.  9^^99.  42  U.S.C.  9604 
and  9606(a)  (CERCLA). 

5.  On  May  31, 1994,  EPA  listed  the 
Site  on  the  National  Priorities  List  as  a 
result  of  releases  or  threatened  releases 
of  hazardous  substances  at  or  from  the 
Site. 

6.  On  December  15, 1994.  EPA  issued 
4  Interim  Records  of  Decision  selecting 
the  interim  remedial  actions  to  be 
implemented  for  the  following  activities 
and/or  areas  at  the  Siunmitville  Mine 
Site:  Water  Treatment  (WT IROD), 
Reclamation,  the  Heap  Leach  Fad  (HLP 
IROD)  and  the  Cropsy  Waste  Pile, 
Beaver  Mud  Diunp/Summitville  Dam 
Impoundment,  and  Mine  Pits  (CWP 
IROD). 

7.  As  of  March  31, 1997,  the  United 
States  had  inciured  approximately  $109 
million  in  response  costs  responding  to 
the  release  or  threatened  release  of 
hazardous  substances  at  or  in 
connection  with  the  Site.  The  United 
States  continues  to  incxxi  response  costs 
in  responding  to  the  release  or  threat  of 
release  of  hazardous  substances  at  or  in 
connection  with  the  Site. 

Respondent's  Activities  and  Potential 
Liability 

8.  EPA  alleges  that  the  Respondent  is 
liable  for  reimbursement  of  the  United 
States'  response  costs  pursuant  to 
Section  107  of  CERCLA,  42  U.S.C.  9607. 

9.  From  mid-1979  until  the  latter  part 
of  1983,  Respondent's  predecessor-in- 
interest,  Anaconda  Minerals  Company 
(Anaconda),  conducted  exploration  and 
related  activities  at  the  Site.  Due  to  Site 
access  limitations,  severe  weather  and 
other  adverse  Site  conditions, 
Anaconda's  actual  on-Site  exploration 
activities  were  conducted  for  an 
aggregate  period  of  approximately  17 
months,  with  this  period  generally 
coinciding  with  the  summer  season  of 
each  of  the  years  of  1979  through  1983. 

10.  Anaconda's  exploration  and 
related  activities  at  the  Site,  as  referred 
to  in  Paragraph  9  above,  consisted  of:  (1) 
a  core  drilling  program,  consisting  of  the 
development  of  380  drill  holes.  In 
accordance  with  the  Colorado  Mined 
Land  Reclamation  Division  regulations 
applicable  at  the  time,  these  surface 
drill  holes  were  properly  plugged  with 
cement  and  abandoned;  (2)  limited 
access  to  and  exploration  of  certain 
underground  mine  workings,  including 
the  Science  Mine,  Copper  Hill  Mine, 
Dexter  Mine,  Esmond  Mine  and 
Chandler  Mine,  for  the  purpose  of 
mapping  and  sampling  these  workings 
only:  (3)  related  on-Site  activities  such 
as  access  road  maintenance  and  road 


construction;  and  (4)  implementation  of 
a  hazard  elimination  program  at  the 
Site,  including  tailings*dam  stabilization 
work. 

11.  Based  on  Anaconda's  findings 
from  these  limited  exploration  and 
related  activities.  Anaconda  determined 
it  would  not  be  profitable  to  initiate 
mining  operations  at  the  Site. 
Accordingly,  Anaconda  terminated  or 
assigned  its  leasehold  interest  in  the 
Site  in  early  1984,  without  conducting 
any  ore  extraction  or  physical  mine 
development  activities. 

12.  Anaconda's  surface  drilling 
activities  resulted  in  the  generation  of, 
at  most,  363  cubic  yards  of  waste  rock, 
which  may  have  remained  on-Site. 
Waste  rock  extracted  at  the  Site  was 
mixed  with  cement  and  used  to 
properly  plug  and  close  the  drill  holes, 
accordance  with  the  Colorado  Mined 
Land  Reclamation  Division  regulations 
applicable  at  the  time.  Summitville 
Consolidated  Mining  Company  Inc. 
subsequently  mined,  milled,  processed 
or  otherwise  disturbed  this  same  waste 
rock  as  a  result  of  its  unrelated  mining 
operations. 

*  De  Minimis  Eligibility 

13.  The  total  volume  of  waste  rock, 
tailings  and  other  mine  waste  (including 
the  Heap  Leach  Pad)  requiring 
remediation  at  the  Site  is  approximately 
11  million  yds.^  Four  million,  five 
hundred  thousand  cubic  yards  of  this 
material  is  being  remediated  pursuant  to 
the  CWP  IROD;  6.5  million  cubic  yards 
are  being  remediated  pursuant  to  the 
HLP  IROD. 

14.  According  to  the  WT  IROD. 
approximately  321,000  pounds  trf 
copper  per  year,  if  left  untreated,  would 
contaminate  the  receiving  waters 
surrounding  the  Site,  including  the 
Wightman  Fork  and  Alamosa  River. 

15.  EPA  has  determined  parties  are 
eligible  for  a  de  minimis  settlement  if 
their  contribution  of  mine  waste  and 
metals  loading  is  equal  to  or  less  than 
3%  of  the  total  volume  of  hazardous 
substances  contributed  to  each  of  these 
media. 

16.  EPA  has  determined  that  the 
Respondent's  contribution  of  hazardous 
substances  to  each  of  these  media  is 
below  the  3%  de  minimis  cut-off 
established  by  EPA  for  the  Site. 

17.  Based  on  Information  currently 
known  to  the  United  States,  EPA  has 
calculated  the  Respondent's  de  minimis 
eligibility  as  follows:  (1)  assuming  all 
waste  rock,  approximately  363  cubic 
yards,  generated  by  Anaconda  dtiring  its 
drilling  program  remained  on-Site,  EPA 
has  estimated  that  the  amount  of 
hazardous  substances  allegedly 
contributed  to  the  Site  by  Respondent 
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constitutes  approximately  .0033%  of  the 
total  volume  of  waste  rock,  tailings  or 
mine  waste  requiring  remediation  at  the 
Site;  and  (2)  because  Anaconda's  drill 
holes  were  properly  plugged  and  it  did 
not  rehabilitate  or  otherwise  undertake 
mining  operations  in  adits,  tunnels  or 
mine  workings  hydraulically  connected 
to  the  Reynolds  Adit,  the  Respondent's 
activities  have  not  contributed  any 
copper  loading  to  the  waters  at  or 
emanating  from  the  Site. 

18.  As  required  by  Section  122(g)(1)  of 
CERCLA.  42  U.S.C.  9622(g)(1).  EPA  has 
therefore  determined  that:  (A)  the 
amount  of  material  allegedly 
contributed  by  the  Respondent  is 
minimal  in  comparison  to  the  total 
hazardous  substances  generated  or 
disposed  of  at  the  Site;  and  (B)  the  toxic 
or  hazardous  effect  of  the  hazardous 
substances  allegedly  contributed  to  the 
Site  by  Respondent  are  minimal  in 
comparison  to  the  other  hazardous 
substances  at  the  Site. 

19.  Section  122(g)(1)  of  CERCLA,  42 
U.S.C.  9622(g)(1),  further  authorizes 
EPA  to  enter  into  expedited  settiements 
under  Sections  106  and  107  of  CERCLA 
if  such  settlements  involve  only  a  minor 
portion  of  the  response  costs  at  the 
facility  concerned.  EPA  estimates  that 
the  total  response  costs  incurred  and  to 
be  incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfund  will  be  $152  million.  EPA 
calculated  the  settlement  amount  to  be 
paid  by  Respondent  as  follows:  EPA  and 
Respondent  agree  that  the  material 
generated  and  disposed  of  by 
Respondent  came  to  be  located  in  the 
areas  to  be  remediated  pursuant  to  CWP 
and  HLP  IRODs.  EPA  and  Respondent 
estimated  that  of  the  363  cubic  yards  of 
material  generated  and  disposed  of  by 
Respondent  on  the  Site,  123  cubic  yards 
came  to  be  located  in  the  area  to  be 
remediated  by  the  CWP  and  240  cubic 
yards  came  to  be  located  in  the  HLP. 
EPA  then  calculated  the  appropriate 
settiement  amoimt  by:  (a)  taking  the 
amount  it  cost  to  remediate 
Respondent's  volumetric  share  of  the 
CWP;  (b)  calculating  the  cost  EPA  will 
incur  to  remediate  Respondent's 
volumetric  share  of  the  HLP;  (c)  adding 
a  percentage  for  Respondent's  share  of 
Sitewide  costs;  (d)  estimating  the 
enforcement  costs  associated  with 
negotiating  and  finalizing  this  AOC;  and 
(e)  applying  a  100%  "premiimi" 
payment  to  Respondent's  share  of  those 
estimated  costs  not  yet  incurred  by  EPA. 
In  accordance  with  applicable  EPA 
guidance,  this  100%  "premium" 
pajrment  on  estimated  costs  to  be 
incurred  provides  consideration  for 
EPA's  granting  the  Respondent  a 


coveiiant  not  to  sue  without  the  normal 
remedy  cost  overrun  reopener. 

20.  Based  on  the  factors  identified  in 
Paragraph  19  above,  EPA  determined 
that  the  appropriate  amount  to  setUe  - 
Respondent's  potential  CERCLA  Section 
106  and  107  and  RCRA  Section  7003 
liabilities  is  $95,000.  The  settiement 
amount  required  to  be  paid  by  the 
Respondent  pursuant  to  this  Order 
therefore  represents  only  a  minor 
portion  of  the  response  costs  to  be 
recovered  for  the  cleanup  of  the  Site. 

V.  Determinations 

21.  Based  upon  the  Statement  of  Facts 
set  forth  above  and  on  the  Information 
currentiy  known  to  the  United  States, 
EPA  has  determined  that: 

(1)  The  Site  is  a  "&cility"  as  that  term 
is  defined  in  Section  101(9)  of  CERCLA, 
42  U.S.C.  9601(9). 

(2)  The  Respondent  is  a  "person"  as 
that  term  is  defined  in  Section  101(21) 
of  CERCLA,  42  U.S.C.  9601(21). 

(3)  The  Respondent  is  a  "potentially 
responsible  party"  within  the  meaning 
of  Section  122(g)(1)  of  CERCLA.  42 
U.S.C.  9§22(g)(l). 

(4)  There  has  been  an  acttial  or 
threatened  "release"  of  a  "hazardous 
substance"  irom  the  Site  as  those  terms 
are  defined  in  Sections  101  (22)  and  (14) 
of  CERCLA,  42  U.S.C.  9601  (22)  and 
(14). 

(5)  The  amount  of  hazardous 
substances  contributed  to  the  Site  by  the 
Respondent  and  the  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by  the 
Respondent  are  minimal  in  comparison 
to  other  hazardous  substances  at  the  Site 
within  the  meaning  of  Section 
122(g)(1)(A)  of  CERCLA,  42  U.S.C. 
9622(g)(1)(A). 

(6)  As  to  the  Respondent,  this  Consent 
Order  involves  only  a  minor  portion  of 
the  response  costs  at  the  Site  within  the 
jaeaning  of  Section  122(g)(1)  of 
CERCLA.  42  U.S.C  9622(g)(1). 

(7)  The  terms  of  this  Consent  Order 
are  consistent  with  EPA  policy  and 
guidance  for  settiements  with  de 
minimis  waste  contributors,  including 
but  not  limited  to,  "Standardizing  the 
De  Minimis  Premium,"  (July  7, 1995), 
"Streamlined  Approach  for  Settiing 
with  De  Minimis  Waste  Contributors 
under  CERCLA  Section  122(g)(1)(A)," 
OSWER  Directive  No.  9834.7-lD  (July 
30, 1993),  and  "Methodology  for  Early 
De  Minimis  Waste  Contributor 
Settiements  under  CERCLA  Section 
122(g)(1)(A),"  OSWER  Directive  No. 
9834.7-lC  (Jtme  2, 1992). 

(8)  F^mpt  settlement  with  the 
Respondent  is  practicable  and  in  the 
public  interest  within  the  meaning  of 


Section  122(g)(1)  of  CERCLA,  42  U.S.C 
9622(g)(1). 

(9)  The  settiement  of  this  case  without 
litigation  and  without  the  admission  or 
adjudication  of  any  issue  of  fact  or  law 
is  the  most  appropriate  means  of 
resolving  any  liability  that  the 
Respondent  may  have  for  response 
actions  and  response  costs  with  respect 
to  all  releases  or  threatened  releases  at 
or  in  connection  with  the  Site. 

VLOrder 

22.  Based  upon  the  Information 
currentiy  known  to  the  United  States 
and  the  Statement  of  Facts  and 
Determinations  set  forth  above,  and  in 
consideration  of  the  promises  and 
covenants  set  forth  herein,  the  following 
is  hereby  Agreed  to  and  Ordered: 

Vn.  Parties  Bound 

23.  This  Consent  Order  shall  apply  to 
and  be  binding  upon  EPA  and  upon 
Respondent  and  its  successors  and 
assigns.  Any  change  in  ownership  or 
corporate  or  other  legal  status  of  the 
Respondent  including,  but  not  limited 
to,  any  transfer  of  assets  or  real  or 
personal  property,  shall  in  no  way  alter 
such  Respondent's  responsibilities 
under  this  Consent  Order.  Each 
signatory  to  this  Consent  Order  certifies 
that  he  or  she  is  authorized  to  enter  into 
the  terms  and  conditions  of  this  Consent 
Order  and  to  execute  and  bind  legally 
the  party  represented  by  him  or  her. 

Vm.  Payment 

24.  Within  10  days  of  the  effective 
date  of  this  Order,  Respondents  shall 
pay  a  total  of  $95,000  to  the  Hazardous 
Substance  Superfund  as  provided 
below. 

25.  Payment  shall  be  made  by 
cashier's  check  made  payable  to  "EPA 
Hazardous  Substance  Superfund."  The 
check  shall  reference  the  Site  name,  the 
name  and  address  of  the  Respondent, 
EPA  CERCLA  Number  08-Y3  and  DOJ 
Case  No.  90-1 1-3-1 133 A  and  shall  be 
sent  to:  Mellon  Bank,  EPA  Region  VIII, 
Attn:  Superfund  Accounting,  P.O.  Box 
360859M,  Pittsburgh.  PA  15251. 

26.  If  the  Respondent  fails  to  make 
full  payment  within  the  time  required 
by  Paragraph  25,  Respondent  shall  pay 
Interest  on  the  unpaid  balance.  In 
addition,  if  Respondent  fails  to  make 
full  payment  as  required  by  Paragraph 
25,  the  United  States  may,  in  addition 
to  any  other  available  remedies  or 
sanctions,  bring  an  action  against  the 
Respondent  seeking  injimctive  relief  to 
compel  pa]rment  and/or  seeking  civil 
penalties  undra  Section  1220)  pf 
CERCLA,  42  U.S.C.  9622(1).  for  failure  to 
make  timely  payment 
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27.  The  Respondents'  payment 
includes  an  amount  representing  the 
Respondent's  fair  share  of:  (a)  past 
response  costs  incurred  at  or  in 
connection  with  the  Site;  (b)  projected 
future  response  costs  to  be  incuxrod  at 
or  in  connection  with  the  Site;  and  (c) 
•  significant  premium  to  cover  the  risks 
■aaociated  with  this  settlement, 
including  but  not  limited  to,  the  risk 
that  total  response  costs  incurred  or  to 
be  incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfund,  or  by  any  private  party,  will 
exceed  the  estimated  total  response 
costs  upon  which  Respondent's 
payment  is  based. 

28.  Payments  made  under  this  Section 
may  be  placed  in  a  site-specific 
"special"  or  "reimbursable"  account  by 
EPA.  This  site-specific  reimbursable 
account  within  the  EPA  Hazardous 
Substance  Superfund  shall  be  known  as 
the  Summitville  Mine  Superfund  Site 
Special  Account  and  shall  be  retained 
and  used  by  EPA  to  conduct  or  finance 
the  response  actions  at  or  in  connection 
mth  the  Site.  Upon  completion  of  the 
final  remedial  action  for  the  Site,  any 
balance  remaining  in  the  Summitville 
Mine  Superfund  Site  Special  Account 
shall  be  transferred  by  EPA  to  the 
general  EPA  Hazardous  Substance 
Superfund. 

IX.  Certification  of  Respondents 

29.  By  signing  this  Consent  Order,  the 
Respondent  certifies,  that,  to  the  best  of 
its  knowledge  and  belief,  it  has: 

(1)  conducted  a  thorough, 
comprehensive,  good  faith  search  for 
documents,  and  has  fully  and  acciuately 
disclosed  to  EPA,  all  non-privileged 
documents  currently  in  its  possession, 
or  in  the  possession  of  its  officers, 
directors,  employees,  contractors  or 
agents,  which  relate  in  any  way  to  its 
liability  under  CERCLA  and  RCRA  for 
ownership,  operation,  exploration 
activities  or  control  of  the  Site; 

(2)  not  altered,  mutilated,  discarded, 
destroyed  or  otherwise  disposed  of  any 
records,  do^nunents,  or  other 
information  relating  to  its  potential 
CERCLA  and  RCRA  liability  regarding 
the  Site  after  notification  of  such 
potential  liability;  and 

(3)  fully  complied  to  EPA's 
satisfaction  with  any  and  all  EPA 
requests  for  information  pursuant  to 
Sections  104(e)  and  122(e)  of  CERCLA, 
42  U.S.C.  9604(e)  and  9622(e). 

X.  CinmMata  Net  To  Sue 

30.  a.  Except  as  provided  in  Section 
XI  (Reservation  of  Rights)  of  this  Order, 
the  United  States  covenants  not  to  sue 
or  take  any  other  civil  or  administrative 
action  against  the  Respondent  for 


reimbursement  of  response  costs  or  for 
injunctive  relief  pursuant  to  Section  106 
or  107(a)  of  CERCLA,  42  U.S.C.  9606  or 
9607(a)  or  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6973,  relating  to  the 
Site.  With  respect  to  present  and  future 
liability,  this  covenant  not  to  sue  shall 
take  effect  upon  full  payment  of  the 
amount  specified  in  Section  VII 
(Payment)  of  this  Order. 

b.  The  United  States'  covenant  not  to 
sue  extends  to  Respondent,  and  to  its 
predecessors-in-interest,  affiliates, 
successors  and  assigns,  including  the 
Anaconda  Minerals  Company  and  the 
AUantic  Richfield  Company,  only  to  the 
extent  that  the  liability  of  such 
predecessors-in-interest,  affiliates, 
successors  and  assigns  is  derivative  of 
Respondent's  liability  for  those  acts  of 
Anaconda  Minerals  Company  as  set 
forth  in  Paragraph  9-12,  Section  IV  of 
this  Order.  The  United  States'  covenant 
not  to  sue  does  not  extend  to  any  other 
person. 

XI.  Reservation  of  Rights 

31.  The  covenants  not  to  sue  t)|r  the 
United  States  set  forth  in  Paragraph  30 
of  this  Order  do  not  pertain  to  any 
matters  other  than  those  expressly 
specified  in  Paragraph  30.  'The  United 
States  reserves,  and  this  Order  is 
without  prejudice  to,  all  rights  against 
the  Respondent  with  respect  to  all  other 
matters,  including  but  not  limited  to  the 
following: 

(a)  claims  based  on  a  failure  to  make 
the  payments  required  by  Section  VII 
(Payment)  of  this  Order, 

(b)  criminal  liability; 

(c)  any  liability  against  Respondent 
that  results  fit>m  its  future  disposal 
activities  at  the  Site;  or 

(d)  liability  for  damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources,  including  any  cost  of 
assessing  the  injury  to,  destruction  of,  or 
loss  of  such  natural  resources. 

32.  Notwithstanding  any  other 
provision  in  this  Consent  Order,  the 
United  States  reserves,  and  this  Consent 
Order  is  without  prejudice  to,  the  right 
to  institute  judicial  or  administrative 
proceedings  against  the  Respondent 
seeking  to  compel  Respondent  to 
perform  response  actions  at  the  Site 
and/or  to  reimburse  the  United  States 
for  additional  costs  of  response  if  New 
Information  is  discovered  that  the 
Respondent  contributed:  (a)  hazardous 
substances  in  an  amount  greater  than 
1%  of  the  total  volume  of  waste  rock, 
tailings  or  mine  waste  containing 
hazardous  substances  requiring 
remediation  at  the  Site;  or  (b)  hazardous 
substances  that  contributed  to  the  total 
copper  loading  to  the  waters  at  or 


emanating  from  the  Site;  or  (c) 
hazardous  substances  at  the  Site  which 
are  significantly  more  toxic  or  are  of 
significantly  greater  hazardous  effect 
that  other  hazardous  substances  at  the 
Site. 

33.  For  purposes  of  Paragraph  32, 
"New  Information"  shall  not  include: 
(1)  any  recalculation  of  the  total  volume 
of  waste  rock,  tailings  or  mine  waste 
containing  hazardous  substances 
requiring  remediation  at  the  Site  based 
solely  on  Information  currenUy  known 
to  the  United  States;  (2)  any 
recalculation  of  the  Respondent's 
contribution  of  waste  rock,  tailings  or 
mine  waste  containing  hazardous 
substances  requiring  remediation  at  the 
Site  based  solely  on  Information 
currently  known  to  the  United  States;  or 
(3)  a  calculation  of  Anaconda's  activities 
giving  rise  to  a  contribution  to  the  total 
copper  loading  to  the  waters  at  or 
emanating  from  the  Site  based  solely  on 
Information  ciirrentiy  known  to  the 
United  States. 

34.  In  the  event  the  United  States 
institutes  judicial  or  administrative 
proceedings  against  the  Respondent 
pursuant  to  Paragraph  32  above,  the 
Respondent  shall: 

(i)  be  credited,  in  any  subsequent 
settiement  or  administrative  or  judicial 
proceeding  relating  to  the  Site,  with  the 
$95,000  payment  made  pursuant  to 
Paragraph  24  of  this  Order; 

(ii)  retain  any  defense  it  may  have  to 
liability  and  any  claim  it  may  have 
under  any  applicable  statute  or  the 
common  law  with  regard  to  any 
additional  amount  demanded  by  the 
United  States  in  any  subsequent 
administrative  or  judicial  proceeding 
relating  to  the  Site;  and 

(iii)  continue  to  grant  any  waiver  or 
covenant  previously  granted  to  the 
United  States  under  Section  XI  of  this 
Order  for  the  amount  credited  to  the 
Respondent,  but  such  waiver  or 
covenant  shall  be  null  and  void  as  to 
any  additional  amount  demanded  by  the 
United  States  in  any  subsequent 
administrative  or  judicial  proceeding 
relating  to  the  Site. 

Xn.  Covenant  Not  To  Sue  By 
Kespondent 

35.  The  Respondent  covenants  not  tO 
sue  and  agrees  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
States,  or  its  contractors  or  employees 
with  respect  to  the  Site  or  this  Order, 
including,  but  not  limited  to: 

(1)  any  direct  or  indirect  claim  for 
reimbursement  from  the  Hazardous 
Substance  Superfund  (established 
pursuant  to  the  Internal  Revenue  Code, 
26  U.S.C.  9507)  through  Sections 
106(bX2),  111.  112  or  113  of  CERCLA, 
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42  U.S.C  9606(b)(2).  9611,  9612  or 
0613: 

(2)  any  claim  arising  out  of  response 
activities  at  the  Site;  and 

(3)  any  claim  against  the  United  States 
pursuant  to  Sections  107  or  113  of 
CERCLA,  42  U.S.C.  9607  or  9613, 
relating  to  the  Site. 

36.  Nothing  in  this  Order  shall  be 
deemed  to  constitute  preauthorization 
of  a  claim  within  the  meaning  of  Section 
111  of  CERCLA,  42  U.S.C.  9611,  or  40 
CFR  300.700(d). 

37.  The  Respondent  also  waives  any 
challenge  it  may  have  to  any  response 
action  selected  in  any  Action 
Memorandum,  Interim  Record  of 
Decision  or  final  Record  of  Decision  for 
the  Site. 

Xm.  EflEact  of  Settlement;  Contribution 
Protection 

38.  Nothing  in  this  Order  shall  be 
construed  to  create  any  rights  in,  or 
grant  any  cause  of  action  to,  any  person 
not  a  party  to  this  Order.  The  preceding 
sentence  shall  not  be  construed  to  waive 
or  nullify  any  rights  that  any  peraon  not 
a  signatory  to  this  Order  may  have 
under  applicable  law.  The  United  States 
and  the  Respondent  each  reserve  any 
and  all  rights  (including,  but  not  limited 
to,  any  right  to  contribution),  defenses, 
claims,  demands  and  causes  of  action 
which  each  party  may  have  with  respect 
to  any  matter,  transaction,  or  occurrence 
relating  in  any  way  to  the  Site  against 
any  person  not  a  party  hereto. 

39.  Respondent  consents  and  agrees  to 
comply  with  and  be  bound  by  the  terms 
of  this  Order.  The  United  States  and  the 
Respondent  agree  that  this  Order, 
Respondent's  consent  to  this  Order  and 
actions  in  accordance  with  this  Order 
shall  not  in  any  way  constitute  or  be 
construed  as  an  admission  of  any 
liability  by  Respondent  or  of  any  legal 
or  factual  matters  set  forth  in  this  Order. 
Further,  neither  this  Order, 
Respondent's  consent  to  this  Order,  nor 
Respondent's  actions  in  accordance 
with  this  Order  shall  be  admissible  in 
evidence  against  Respondent  without  its 
consent,  except  in  a  proceeding  to 
enforce  this  Order.  Respondent  does  not 
admit,  and  retains  the  right  to  controvert 
in  any  subsequent  proceedings  other 
than  proceedings  to  implement  or 
enforce  this  Consent  Order,  the  validity 
of  the  Statement  of  Facts  and 
Determinations  contained  in  this 
Consent  Order. 

40.  With  regard  to  claims  for 
contribution  against  the  Respondent,  the 
Parties  hereto  agree  that,  as  of  the 
effective  date  of  this  Order,  the 
Respondent  and  its  predecessors-in- 
interest,  afBliates,  successors  and 
assigns,  including  the  Anaconda 


Minerals  Company  and  the  AUantic 
Richfield  Company,  is  entiUed  to  such 
protection  fit>m  contribution  actions  or 
claims  as  is  provided  by  Sections 
113(0(2)  and  122(g)(5)  of  CERCLA.  42 
U.S.C.  9613(f)(2)  and  9622(g)(5)  for 
"matters  addressed"  in  this  Consent 
Order.  "Matters  addressed"  by  this 
Order  shall  include  all  claims  the 
United  States  could  bring  or  any  other 
civil  or  administrative  action  the  United 
States  could  take  against  the 
Respondent  or  its  predecessors-in- 
interest,  affiliates,  successors  and 
assigns,  including  the  Anaconda 
Minerals  Company  and  the  AUantic 
Richfield  Company,  for  injunctive  relief 
or  for  reimbursement  of  response  costs 
pursuant  to  Section  106  or  107(a)  of 
CERCLA,  42  U.S.C.  9606  or  9607(a)  or 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended.  42  U.S.C.  6973,  related  to  the 
Site. 

XIV.  Public  Conunent 

41.  This  Order  shall  be  subject  to  a 
thirty-day  public  comment  period  in 
accordance  with  Section  122(i)  of 
CERCLA.  42  U.S.C.  9622(i).  In 
accordance  with  Section  122(i)(3),  42 
U.S.C.  9622(i)(3).  EPA  may  wiUidraw  or 
modify  its  consent  to  this  Order  if 
comments  received  disclose  any  facts  or 
considerations  which  indicate  that  this 
Order  is  inappropriate,  improper,  or 
inadequate. 

XV.  Attorney  General  Approval 

42.  The  Attorney  General  or  her 
designee  has  approved  the  setUement 
embodied  in  this  Order  in  accordance 
v«th  Section  122(g)(4)  of  CERCLA,  42 
U.S.C.  9622(g)(4). 

XVI.  Effective  Date 

43.  The  effective  date  of  this  Order 
shall  be  the  date  upon  which  the 
Assistant  Regional  Administrator,  EPA 
Region  VIII  notifies  the  Respondent  that 
the  public  comment  period  undertaken 
pursuant  to  Paragraph  41  of  this  Order 
has  closed  and  that  comments  received, 
if  any,  do  not  require  EPA's  withdrawal 
from  or  the  modification  of  any  terms  of 
this  Order. 

It  Is  So  Agreed: 

ARCO  Environmental  Remediation,  L.L.C 

Dated:  July  2, 1997. 
C.  Richard  Knowles. 
President. 


It  Is  So  Ordered  and  Agreed: 

Environmental  Protection  Agency,  Region 
VIH. 


Dated:  September  2. 1997. 
Carol  Rushin. 

Assistant  Regional  Adaiinistrator,  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice. 

In  The  Matter  Of:  Summitville  Mine 
Sup>erfuDd  Site,  Site  No.  0&-Y3;  ASAROS 
Incorporated;  Respondent 

Proceeding  Under  Section  122(gK4)  OfThe 
Comprehensive  Environmental  Response, 
Compensation,  And  Liability  Act,  As 
Amended  (42  U.S.C.  9622(g)(4)).  EPA  Docket 
Number  CERCLA-Vni-98-04. 

(XRCLA  Section  122(gX4)  De  Minimis 
Waste  Contributor  Adndnistrative 
Order 

I.  Jurisdiction 

1.  This  Administrative  Order  on 
Consent  (Consent  Order  or  Order)  is 
issued  pursuant  to  the  authority  vested 
in  the  President  of  the  United  States  by 
Section  122(g)(4)  of  the  Comprehensive 
Enviromnental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA),  42  U.S.C. 
9622(g)(4),  to  reach  setUements  in 
actions  imder  Section  106  or  107  of 
CERCLA,  42  U.S.C.  9606  or  9607.  The 
authority  vested  in  the  President  has 
been  delegated  to  the  Administrator  of 
the  United  States  Enviroimiental 
Protection  Agency  (EPA)  by  Executive 
Order  12580,  52  PR  2923  (Jan.  29, 1987). 
and  further  delegated  to  the  Regional 
Administrators  of  the  EPA  by  EPA 
Delegation  No.  14-14-E.  This  authority 
has  bisen  redelegated  to  the  Assistant 
Regional  Administrator  for  Ecosystem 
Protection  and  Remediation. 

2.  This  Order  is  issued  to  AS  ARCO 
Incorporated  (Respondent).  The 
Respondent  agrees  to  undertake  all 
actions  required  by  this  Consent  Order. 
The  Respondent  further  consents  to  and 
will  not  contest  EPA's  jurisdiction  to 
issue  this  Consent  Order  or  to 
implement  or  enforce  its  terms. 

n.  Statement  of  Purpose 

3.  By  entering  into  this  Consent 
Order,  the  mutual  objectives  of  the 
Parties  are: 

a.  to  reach  a  final  setUement  between 
the  Parties  with  respect  to  the  Site 
pursuant  to  Section  122(g)  of  CERCLA, 
42  U.S.C.  9622(g),  Uiat  allows 
Respondent  to  make  a  cash  payment, 
including  a  premium,  to  resolve  its 
alleged  civil  liability  under  Sections  106 
and  107  of  CERCLA.  42  U.S.C.  9606  and 
9607  and  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6973,  for  injunctive 
relief  with  regard  to  the  Site,  and  for 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site,  thereby  reducing  litigation  relating 
to  the  Site; 
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b.  to  simplify  any  remaining 
administrative  and  judicial  enforcement 
activities  concerning  the  Site  by 
eliminating  one  of  the  potentially 
responsible  parties  from  further 
involvement  at  the  Site;  and 

c.  to  obtain  settlement  with 
Respondent  for  its  fair  share,  as 
determined  by  EPA,  of  response  costs 
incurred  and  to  be  incurred  at  or  in 
connection  with  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  and  to 
provide  full  and  complete  contribution 
protection  for  Respondent  with  regard 
to  the  Site  pursuant  to  Sections  122(f)(2) 
and  122(g)(5)  of  CERCLA,  42  U.S.C 
9622(f)(2)  and  9622(g)(5). 

m.  Definitions 

Unless  otherwise  expressly  provided 
herein,  terms  used  in  this  Consent  Order 
that  are  defined  in  CERCLA  or  in 
regulations  promulgated  under  CERCLA 
shall  have  the  meaning  assigned  to  them 
in  the  statute  or  regulations.  Whenever 
the  terms  listed  below  are  used  in  this 
Consent  Order,  the  following  definitions 
shall  apply: 

CEROA  shall  mean  the 
Comprehensive  Environmental 
Response,  Compen^pon,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C. 
9601,  etseq. 

Consent  Order  or  Order  shall  mean 
this  Administrative  Order  on  Consent 
and  all  appendices  attached  hereto.  In 
the  event  of  conflict  between  this  Order 
and  any  appendix,  the  Order  shall 
control. 

Day  shall  mean  a  calendar  day.  In 
computing  any  period  of  time  under  this 
Consent  I>ecree,  where  the  last  day 
would  fiall  on  a  Saturday,  Sunday,  or 
federal  holiday,  the  period  shall  run 
until  the  close  of  business  of  the  next 
working  day. 

EPA  shall  mean  the  United  States 
Environmental  Protection  Agency  and 
any  successor  departments  or  agencies. 

EPA  Hazardous  Substance  Superfund 
shall  mean  the  Hazardous  Substance 
Superfund  established  by  the  Internal 
.Revenue  Code,  26  U.S.C.  9507. 

Information  currently  known  to  the 
United  States  shall  mean  that 
information  and  those  doc\unents 
contained  in  the  Administrative  Record 
and  Site  File  for  the  Site  as  of  the 
effective  date  of  this  Order. 

Interest  shall  mean  interest  at  the  rate 
specified  for  interest  on  investments  of 
the  EPA  Hazardous  Substance 
Superfund  established  by  26  U.S.C. 
9507,  compounded  on  October  1  of  each 
year,  in  accordance  with  42  U.S.C 
9607(a). 

New  Information  shall  mean 
information  not  contained  in  the 
Administrative  Record  or  Site  File  for 


the  Site  as  of  the  effective  date  of  this 
Order. 

Paragraph  shall  mean  a  portion  of  this 
Consent  Order  identified  by  an  Arabic 
numeral. 

Parties  shall  mean  EPA  and  the 
Respondent. 

Respondent  shall  mean  ASARCO 
Incorporated. 

Response  Costs  shall  mean  all  costs  of 
"response"  as  that  term  is  defined  by 
Section  101(25)  of  CERCLA. 

Section  shall  mean  a  portion  of  this 
Consent  Order  identified  by  a  roman 
numeral. 

Site  shall  mean  the  Summitville  Mine 
Superfund  Site  Remedial  Investigation/ 
Feasibility  Study  Area  within  Rio 
Grande  County,  Colorado. 
Approximately  550  acres  of  the  Site, 
known  as  the  SununitvUle  Minesite, 
have  been  disturbed  by  mining  activities 
and  is  currently  undergoing  remedial 
action.  As  depicted  on  the  map  attached 
as  Appendix  A,  the  Site  consists  of 
portions  of  the  Alamosa  River 
Watershed  EPA  believes  may  have  been 
impacted  by  releases  of  hazardous 
substances  from  the  Summitville 
Minesite.  More  specifically,  the  Site 
includes  the  following  areas:  Area  1- 
Summitville  Mine  Site — The  area  within 
the  mine  permit  boundaries;  Area  2- 
Wightman  Fork — The  Wightman  Fork 
and  associated  wetlands  between  the 
down  stream  mine  permit  boundary  to 
the  confluence  with  the  Alamosa  River, 
Area  3-AJamosa  River — The  Alamosa 
River  and  associated  wetlands  from  the 
confluence  with  the  Wightman  Fork 
downstream  to  the  inlet  of  the  Terrace 
Reservoir;  Area  4- Terrace  Reservoir — 
The  area  which  contains  the  Terrace 
Reservoir;  and  Area  5-56/01^  Terrace 
Reservoir — The  area  below  the  Terrace 
Reservoir  which  has  been  impacted  by 
contamination  transported  by  the 
Alamosa  River  and  irrigation  canals. 

United  States  shall  mean  the  United 
States  of  America,  including  its 
departments,  agencies  and 
instrumentalities. 

IV.  Statement  of  Facts 

4.  The  United  States  Environmental 
Protection  Agency  (EPA)  initiated 
removal  response  actions  at  the  Site  on 
December  18, 1992  to  address  releases 
or  threatened  releases  of  hazardous 
substances  into  the  Alamosa  River  and 
surrounding  environment  pursuant  to 
the  President's  authority  under  Sections 
104  and  106  of  the  Comprehensive 
Environmental  Res{>onse,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Supcvfund  Amendments  and 
Reauthorization  Act  of  1986,  Pub.  L.  99- 
499,  42  U.S.C.  9604  and  9606(a) 
(CERCLA). 


5.  On  May  31, 1994,  EPA  listed  the 
Site  on  the  National  Priorities  List  as  a 
result  of  releases  or  threatened  releases 
of  hazardous  substances  at  or  fiom  the 
Site. 

6.  On  December  15, 1994,  EPA  issued 
4  Interim  Records  of  Decision  selecting 
the  interim  remedial  actions  to  be 
implemented  for  the  following  activities 
and/or  areas  at  the  Summitville  Mine 
Site:  Water  Treatment  (WT  IROD), 
Reclamation,  the  Heap  Leach  Pad  (HLP 
IROD)  and  the  Cropsy  Waste  Pile, 
Beaver  Mud  Ehimp/Summitville  Dam 
Impoundment,  and  Mine  Pits  (CWP 
IROD). 

7.  As  of  March  31, 1997,  the  United 
States  incurred  approximately  $109 
million  in  response  costs  responding  to 
the  release  or  threatened  release  of 
hazardous  substances  at  or  in 
connection  with  the  Site.  The  United 
States  continues  to  incur  response  costs 
in  responding  to  the  rolease  or  threat  of 
release  of  hazardous  substances  at  or  in 
connection  with  the  Site. 

8.  EPA  alleges  that  the  Respondent  is 
liable  for  reimbursement  of  the  United 
States'  response  costs  pursuant  to 
Section  107  of  CERCLA,  42  U.S.C.  9607. 

9.  Respondent  conducted  sporadic 
exploration  and  related  activities  from 
1974  through  1980  under  a  lease  that 
expired  in  1981.  ASARCO's  exploration 
program  consisted  of  a  systematic 
program  of  percussion  and  diamond 
core  drilling,  aimed  at  determining  the 
ore  reserves  and  the  viability  of 
conducting  mining  operations  at  the 
Site.  First,  ASARCO  drilled  2  deep 
holes,  to  depths  of  3,000  and  4,700  feet, 
respectively,  to  test  its  theory  that  a 
large  porphyry-type  copper  deposit  was 
present  at  the  Site.  In  1975,  ASARCO 
drilled  396  shallow  holes  and  14  deep 
holes  as  part  of  this  drilling  program. 
ASARCO  also  conducted  backhoe 
trenching  as  part  of  its  exploration 
program  to  generally  define  the 
boundaries  of  outcrops  and 
underground  mineral  deposits.  It  is 
estimated  that  approximately  31  tons  of 
material  was  generated  from  ASARCO's 
drilling  program,  some  or  all  of  which 
is  believed  to  have  been  removed  frt>m 
the  Site  for  sampling  and  analysis. 

10.  ASARCO  dug  49  trenches 
amounting  to  15,213  linear  feet,  with  an 
average  depth  of  6  feet.  The  procedure 
for  sampling  these  trenches  was  to 
collect  approximately  ^/z  pound  per 
linear  foot  of  trench.  This  sampling 
effort  would  have  amounted  in  2.9  tons 
of  waste  material  disturbed  by  ASARCO 
remaining  on-site.  The  trenches  were 
backfilled  and  revegetated  in 
accordance  with  contemporary  mining 
practices  and  Colorado  Mined  Land 
Reclamation  Board  requirements. 
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11.  ASARCO  also  evaluated  several 
adits,  including  the  Copper  Hill,  Del 
Norte,  Upper  Highland  Mary,  Esmond, 
Science,  Narrow  Gauge,  Aztec,  Old 
Pickens,  Chandler,  Iowa  and  French 
adits.  A  total  of  3,915  feet  was  cleared 
of  ice  and  mapped  and  2,1 10  feet  of 
these  adits  was  sampled  and  assayed  by 
ASARCO.  The  adit  rehabilitation 
program  was  abandoned,  without 
ASARCO  either  retimbering  or 
otherwise  conducting  any  rehabilitation 
activities. 

12.  As  of  August  1976,  ASARCO  also 
abandoned  its  plan  to  dewater  and 
rehabilitate  the  Missionary  Shaft  or  its 
underwoiidngs.  ASARCO  did  not 
conduct  any  rehabilitation  or  mining 
activities  at  the  Missionary  Shaft  or  its 
associated  underworkings. 

13.  Based  on  the  data  available  to  the 
Parties,  EPA  and  Respondent  estimate 
that  the  amount  of  material  generated  as 
a  result  of  ASARCO's  limited 
exploration  activities  amounts  to 
approximately  31  tons  or  25  yds.^  EPA 
and  ASARCO  also  agree  that  its  limited 
diamond  drilling  program  may  have 
disturbed  approximately  0.14  acre  of  the 
surface  of  the  Site.  EPA  and  ASARCO 
also  agree  that  the  actual  amount  of  time 
ASARCO  conducted  its  exploration 
activities  lasted  a  total  of  approximately 
16  months. 

14.  On  July  1, 1987,  Hydrometrics, 
Inc.  became  a  wholly-owned  subsidiary 
of  ASARCO.  As  documented  in 
ASARCO's  CERCLA  Section  104(e) 
information  request  response, 
Hydrometrics,  Inc.  performed  certain 
testing,  sampling  and  data  compilation 
functions  as  a  contractor  or  consultant 
to  Galactic  Resources,  Ltd.  or  its  wholly- 
owned  subsidiaries,  including  Galacdc 
Resources,  Inc.,  Galactic  Services,  Inc. 
or  Summitville  Consolidated  Mining 
Company,  Inc.  There  is  no  indication, 
however,  that  any  of  Hydrometrics' 
activities  restdted  in  the  generation  or 
disposal  of  any  waste  materials  on-site. 

15.  The  total  volume  of  waste  rock, 
tailings  and  other  mine  waste  (including 
the  Heap  Leach  Pad)  requiring 
remediation  at  the  Site  is  approximately 
11  million  yds.^  According  to  the  WT 
IROD.  approximately  321,000  pounds  of 
copper  per  year,  if  left  untreated,  would 
contaminate  the  receiving  waters 
surrounding  the  Site,  including  the 
Wightman  Fork  and  Alamosa  River. 
EPA  has  determined  parties  are  eligible 
for  a  de  minimis  settlement  if  their 
contribution  of  mine  waste  and  metals 
loading  is  equal  to  or  less  than  3%  of 
the  total  volume  of  hazardous 
substances  contributed  to  each  of  these 
media.  The  Res|x>ndent's  contribution 
of  hazardous  substances  to  these  media 


are  below  the  3%  de  minimis  cut-off 
established  by  EPA  for  the  Site. 

16.  Based  on  Information  currenUy 
known  to  the  United  States,  EPA  has 
calculated  the  Respondent's  de  minimis 
eligibility  as  follows:  EPA  has  estimated 
that  the  amount  of  hazardous  substances 
allegedly  contributed  to  the  Site  by 
Respondents  constitutes  substantially 
less  than  1%  of  the  total  volume  of 
waste  rock,  tailings  or  mine  waste 
requiring  remediation  at  the  Site.  EPA 
has  also  determined  that  the 
Respondent's  activities  have  not 
contributed  any  copper  loading  to  the 
waters  at  or  emanating  boxn  the  Site. 

17.  The  material  allegedly  generated 
and  disp>osed  of  by  the  Respondent 
therefore  involves  only  a  minor  portion 
of  the  total  hazardous  substances 
g^erated  or  disposed  of  at  the  Site.  EPA 
has  also  concluded  that  the  hazardous 
substances  allegedly  contributed  to  the 
Site  by  Respondent  are  not  significantly 
more  toxic  or  of  significantly  greater 
hazardous  effect  than  other  hazardous 
substances  at  the  Site. 

18.  EPA  estimates  that  the  total 
response  costs  incurred  and  to  be 
incurred  at  or  in  connection  with  the 
Site  by  the  EPA  Hazardous  Substance 
Superfund  will  be  $152  million.  The 
payment  required  to  be  made  by  the 
Respondent  pursuant  to  this  Order 
represents  only  a  minor  portion  of  the  , 
response  costs  to  be  recovered  for  the 
cleanup  of  the  Site. 

V.  Determinatioiii 

19.  Based  upon  the  Statement  of  Facts 
set  forth  above  and  on  the  Information 
ciurently  known  to  the  United  States, 
EPA  has  determined  that: 

(1)  The  Site  is  a  "facility"  as  that  term 
is  defined  in  Section  101(9)  of  CERCLA, 
42  U.S.C.  9601(9). 

(2)  The  Respondent  is  a  "person"  as 
that  term  is  defined  in  Section  101(21) 
of  CERCLA,  42  U.S.C.  9601(21). 

(3)  The  Respondent  is  a  "potentially 
responsible  party"  within  the  meaning 
of  Section  122(g)(1)  of  CERCLA,  42 
U.S.C.  9622(gKl). 

(4)  There  has  been  an  actual  or 
threatened  "release"  of  a  "hazardous 
substance"  fit>m  the  Site  as  those  terms 
are  defined  in  Sections  101  (22)  and  (14) 
of  CERCLA,  42  U.S.C.  9601  (22)  and 
(14). 

(5)  The  amount  of  hazardous 
substances  contributed  to  the  Site  by  the 
Respondent  and  the  toxic  or  other 
hazardous  effects  of  the  hazardous 
substances  contributed  to  the  Site  by  the 
Respondent  are  minimal  in  comparison 
to  other  hazardous  substances  at  the  Site 
within  the  meaning  of  Section 
122(g)(1)(A)  of  CERCLA,  42  U.S.C 
9622(gXlMA).  ^ 


(6)  As  to  the  Respondent,  this  Consent 
Order  involves  only  a  minor  portion  of 
the  response  costs  at  the  Site  within  the 
meaning  of  Section  122(gKl)  of 
CERCLA.  42  U.S.C.  9622(g)(1). 

(7)  The  terms  of  this  Consent  Order 
are  consistent  with  EPA  policy  and 
guidance  for  settlements  with  de 
minimis  waste  contributors,  including 
but  not  limited  to,  "Standardizing  the 
i>e  ACnmiis  Premium."  Only  7, 1995), 
"Streamlined  Approach  for  Settling 
with  De  Minimis  Waste  Contributors 
under  CERCLA  Section  l22(gKl)(A)," 
OSWER  Directive  No.  9834.7-lD  Ouly 
30, 1993),  and  'Methodology  for  Early 
De  Minimis  Waste  Contributor 
Settlements  imder  CERCLA  Section 
122(g)(1)(A)."  OSWER  Directive  No. 
9834.7-lC  (June  2, 1992). 

(8)  Prompt  settlement  with  the 
Respondent  is  practicable  and  in  the 
public  interest  within  the  meaning  of 
Section  122(g)(1)  of  CERCLA.  42  U.S.C 
9622(g)(1). 

(9)  The  settiement  of  this  case  without 
litigation  and  without  the  admission  or 
adjudication  of  any  issue  of  fact  or  law 
is  the  most  appropriate  means  of 
resolving  any  liability  that  the 
Respondent  may  have  for  response 
actions  and  response  costs  with  respect 
to  all  releases  or  threatened  releases  at 
or  in  connection  with  the  Site. 

VI.Oader 

20.  Based  upon  the  Information 
currenUy  known  to  the  United  States 
and  the  Statement  of  Facts  and 
Determinations  set  forth  above,  and  in 
consideration  of  the  promises  and 
covenants  set  forth  herein,  the  following 
is  hereby  Agreed  to  and  ordered: 

Vn.  Parties  Bound 

21.  This  Consent  Order  shall  apply  to 
and  be  binding  upon  EPA  and  upon 
Respondent  and  its  successors  and 
assigns.  Any  change  in  ownership  or 
corporate  or  other  legal  status  of  the 
Respondent  including,  but  not  limited 
to,  any  transfer  of  assets  or  real  or 
personal  property,  shall  in  no  way  alter 
such  Respondent's  responsibilities 
under  this  Consent  Order.  Each 
signatory  to  this  Consent  Order  certifies 
that  he  or  she  is  authorized  to  enter  into 
the  terms  and  conditions  of  this  Consent 
Order  and  to  execute  and  bind  legally 
the  party  represented  by  him  or  her. 

Vm.  Payment 

22.  Within  10  days  of  the  effective 
date  of  this  Order,  Respondents  shall 
pay  a  total  of  $86,052.73  to  the 
Hazardous  Substanoe  Superfund  as 
provided  below. 

23.  Payment  shall  be  made  by 
cashier's  check  made  piayable  to  "EPA 
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Hazardous  Substance  Superfund."  The 
check  shall  reference  the  Site  name,  the 
name  and  address  of  the  Respondent, 
EPA  CERCLA  Number  08- Y3  and  DOJ 
Case  No.  90-11-3-1133A  and  shall  be 
sent  to:  Mellon  Bank,  PA  Region  Vm, 
Attn:  Superfund  Accounting,  P.O.  Box 
360859M,  Pittsburgh,  PA  15251. 

24.  If  the  Respondent  fails  to  make 
full  payment  within  the  time  required 
by  Paragraph  22.  Respondent  shall  pay 
Interest  on  the  unpaid  balance.  In 
addition,  if  Respondent  fails  to  make 
full  payment  as  required  by  Paragraph 
22,  the  United  States  may,  in  addition 
to  any  other  available  remedies  or 
sanctions,  bring  an  action  against  the 
Respondent  seeking  injimctive  relief  to 
compel  payment  and/ or  seeking  civil 
penalties  under  Section  122(/)  of 
CERCLA,  42  U.S.C.  9622(7),  for  failure  to 
make  timely  payment. 

25.  The  Respondent's  payment 
includes  an  amount  representing  the 
Respondent's  fair  share  of:  (a)  past 
response  costs  inciured  at  or  in 
connection  with  the  Site;  (b)  projected 
future  response  costs  to  be  incurred  at 
or  in  connection  with  the  Site;  and  (c) 
a  premium  to  cover  the  risks  associated 
with  this  settlement,  including  but  not 
limited  to,  the  risk  that  total  resp>onse 
costs  incurred  or  to  be  incxirred  at  or  in 
connection  with  the  Site  by  the  EPA 
Hazardous  Substance  Superfund,  or  by 
any  private  party,  will  exceed  the 
estimated  total  response  costs  upon 
which  Respondent's  payment  is  based. 

26.  Payments  made  imder  this  Section 
may  be  placed  in  a  site-specific 
"special"  or  "reimbursable"  account  by 
EPA.  This  site-specific  reimbursable 
account  within  the  EPA  Hazardous 
Substance  Superfund  shall  be  known  as 
the  Summitville  Mine  Superfund  Site 
Special  Account  and  shall  be  retained 
and  used  by  EPA  to  conduct  or  finance 
the  response  actions  at  or  in  connection 
with  the  Site.  Upon  completion  of  the 
final  remedial  action  for  the  Site,  any 
balance  remaining  in  the  Summitville 
Mine  Superfund  Site  Special  Account 
shall  be  transferred  by  EPA  to  the 
general  EPA  Hazardous  Substance 
Superfund. 

IX.  CertificatioB  of  Respondents 

27.  By  signing  this  Consent  Order,  the 
Respondent  certifies,  that,  to  the  best  of 
its  knowledge  and  belief,  it  has: 

(1)  conducted  a  thorough, 
comprehensive,  good  faith  search  for 
dociunents,  and  has  fully  and  accurately 
disclosed  to  EPA.  all  non- privileged 
documents  currently  in  its  possession, 
or  in  the  possession  of  its  officers, 
directors,  employees,  contractors  or 
agents,  which  relates  in  any  way  to  its 
liability  under  CERCLA  and  RCRA  fior 


ownership,  operation,  exploration 
activities  or  control  of  the  Site; 

(2)  not  altered,  mutilated,  discarded, 
destroyed  or  otherwise  disposed  of  any 
records,  docxmients.  or  other 
information  relating  to  its  potential 
CERCLA  and  RCRA  liability  regarding 
the  Site  after  notification  of  such 
potential  liability;  and 

(3)  fully  complied  to  EPA's 
satisfaction  with  any  and  all  EPA 
requests  for  information  purauant  to 
Sections  104(e)  and  122(e)  of  CERCLA. 
42  U.S.C.  9604(e)  and  9622(e). 

X.  Covenants  Not  To  Sue 

28.  a.  Except  as  provided  in  Section 
XI  (Reservation  of  Rights)  of  this  Order, 
the  United  States  covenants  not  to  sue 
or  take  any  other  civil  or  administrative 
action  against  the  Respondent  for      ^ 
reimbursement  of  response  costs  or  for 
injunctive  relief  pursuant  to  Section  106 
or  107(a)  of  CERCLA.  42  U.S.C.  9606  or 
9607(a)  or  Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended.  42  U.S.C.  6973,  relating  to  the 
Site.  With  respect  to  present  and  future 
liability,  this  covenant  not  to  sue  shall 
take  effect  upon  full  payment  of  the 
amount  specified  in  Section  VH 
(Payment)  of  this  Order. 

b.  The  United  States'  covenant  not  to 
sue  extends  to  Respondent,  and  to  its 
predecessors-in-interest,  affiliates, 
successors  and  assigns,  including 
Hydrometrics,  Inc.,  only  to  the  extent 
that  the  liability  of  such  predecessora- 
in-interest,  affiliates,  successors  and 
assigns  is  derivative  of  Respondent's 
liability  for  those  acts  set  forth  in 
Paragraph  9-14,  Section  IV  of  this 
Order.  "The  United  States'  covenant  not 
to  sue  does  not  extend  to  any  other 
person. 

XI.  Reservation  of  Rights 

29.  The  covenants  not  to  sue  by  the 
United  States  set  forth  in  Paragraph  28 
of  this  Order  do  not  pertain  to  any 
matters  other  than  those  expressly 
specified  in  Paragraph  28.  The  United 
States  reserves,  and  this  Order  is 
without  prejudice  to,  all  rights  against 
the  Respondent  with  respect  to  all  other 
matters,  including  but  not  limited  to  the 
following: 

(a)  claims  based  on  a  failure  to  make 
the  payments  required  by  Section  VII 
(Payment)  of  this  Order; 

(b)  criminal  liability; 

(c)  any  liability  against  Respondent 
that  results  from  its  future  disposal 
activities  at  the  Site;  or 

(d)  liability  for  damages  for  injury  to, 
destruction  of.  or  loss  of  natural 
resources,  including  any  cost  of 
assessing  the  injury  to,  destruction  of.  or 
loss  of  such  natural  resources. 


30.  Notwithstanding  any  other 
provision  in  this  Consent  Order,  the 
United  States  reserves,  and  this  Consent 
Order  is  without  prejudice  to,  the  right 
to  institute  judicial  or  administrative 
proceedings  against  the  Respondent 
seeking  to  compel  Respondent  to 
perform  response  actions  at  the  Site 
and/or  to  reimburse  the  United  States 
for  additional  costs  of  response  if  New 
Information  is  discovered  that  the 
Respondent  contributed:  (a)  hazardous 
substances  in  an  amount  greater  than 
1%  of  the  total  voltmie  of  waste  rock, 
tailings  or  mine  waste  containing 
hazardous  substances  requiring 
remediation  at  the  Site;  or  (b)  hazardous 
substances  that  contributed  to  the  total 
copper  loading  to  the  watera  at  or 
emanating  from  the  Site;  or  (c) 
hazardous  substances  at  the  Site  which 
are  significantly  more  toxic  or  are  of 
significantly  greater  hazardous  effect 
that  other  hazardous  substances  at  the 
Site. 

31.  For  purposes  of  Paragraph  30, 
"New  Information"  shall  not  include 
any  recalculation  of  the  total  volume  of 
waste  rock,  tailings  or  mine  waste 
containing  hazardous  substances 
requiring  remediation  at  the  Site  based 
solely  on  Information  currently  known 
to  the  United  States. 

32.  In  the  event  the  United  States 
institutes  judicial  or  administrative 
proceedings  against  the  Respondent 
pursuant  to  Paragraph  30  above,  the 
Respondent  shall: 

(i)  be  credited,  in  any  subsequent 
settlement  or  administrative  or  judicial 
proceeding  relating  to  the  Site,  with  the 
$86,052.73  payment  made  pursuant  to 
Paragraph  22  of  this  Order; 

(ii)  retain  any  defense  it  may  have  to 
liability  and  any  claim  it  may  have 
under  any  applicable  statute  or  the 
common  law  with  regard  to  any 
additional  amount  demanded  by  the 
United  States  in  any  subsequent 
administrative  or  judicial  proceeding 
relating  to  the  Site;  and 

(iii)  continue  to  grant  any  waiver  or 
covenant  previously  granted  to  the 
United  States  under  Section  XI  of  this 
Order  for  the  amount  credited  to  the 
Respondent,  but  such  waiver  or 
covenant  shall  be  null  and  void  as  to 
any  additional  amount  demanded  by  the 
United  States  in  any  subsequent 
administrative  or  judicial  proceeding 
relating  to  the  Site. 

Xn.  Coreiuuit  Net  To  Sue  By 
RespoBdent 

33.  The  Respondent  covenants  not  to 
sue  and  agrees  not  to  assert  any  claims 
or  causes  of  action  against  the  United 
States,  or  its  contractors  or  employees 
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with  respect  to  the  Site  or  this  Order, 
including,  but  not  limited  to: 

(1)  any  direct  or  indirect  claim  for 
reimbursement  from  the  Hazardous 
Substance  Superfund  (established 
pursuant  to  the  Internal  Revenue  Code. 
26  U.S.C.  9507)  through  Sections 
106(b)(2).  Ill,  112  or  113  of  CERCLA, 
42  U.S.C.  9606(b)(2).  9611.  9612  or 
0613; 

(2)  any  claim  arising  out  of  response 
'activities  at  the  Site;  and 

(3)  any  claim  against  the  United  States 
pursuant  to  Sections  107  or  113  of 
CERCLA,  42  U.S.C.  9607  or  9613, 
relating  to  the  Site. 

34.  Nothing  in  this  Order  shall  be 
deemed  to  constitute  preauthorization 
of  a  claim  within  the  meaning  of  Section 
111  of  CERCLA.  42  U.S.C.  9611.  or  40 
CFirS  300.700(d). 

35.  The  Respondent  also  waives  any 
challenge  it  may  have  to  any  response 
action  selected  in  any  Action 
Memorandum.  Interim  Record  of 
Decision  or  final  Record  of  Decision  for 
the  Site. 

Xm.  Effsct  of  Settlement;  Contribution 
Protection 

36.  Nothing  in  this  Order  shall  be 
construed  to  create  any  rights  in,  or 
grant  any  cause  of  action  to,  any  person 
not  a  party  to  this  Order.  The  preceding 
sentence  shall  not  be  construed  to  waive 
or  nullify  any  rights  that  any  person  not 
a  signatory  to  this  Order  may  have 
under  applicable  law.  The  United  States 
and  the  Respondents  each  reserve  any 
and  all  rights  (including,  but  not  limited 
to.  any  right  to  contiibution).  defenses, 
claims,  demands  and  causes  of  action 
which  each  party  may  have  with  respect 
to  any  matter,  transaction,  or  occurrence 
relating  in  any  way  to  the  Site  against 
any  person  not  a  party  hereto. 

37.  Respondent  consents  and  agrees  to 
comply  with  and  be  bound  by  the  terms 
of  this  Order.  The  United  States  and  the 
Respondent  agree  that  this  Order, 
Respondent's  consent  to  this  Order  and 
actions  in  accordance  with  this  Order 
shall  not  in  any  way  constitute  or  be 
construed  as  an  admission  of  any 
liability  by  Respondents  or  of  any  legal 
or  factual  matters  set  forth  in  this  Order. 
Further,  neither  this  Order, 
Respondent's  consent  to  this  Order,  nor 
Respondent's  actions  in  accordance 
with  this  Order  shall  be  admissible  in 
evidence  against  Respondent  without  its 
consent,  except  in  a  proceeding  to 
enforce  this  Order.  Respondent  does  not 
admit,  and  retains  the  right  to  controvert 
in  any  subsequent  proceedings  other 
than  proceedings  to  implement  or 
enforce  this  Consent  Order,  the  validity 
of  the  Statement  of  Facts  and 


Determinations  contained  in  this 
Consent  Order. 

38.  With  regard  to  claims  for 
contribution  against  the  Respondent,  the 
Parties  hereto  agree  that,  as  of  the 
effective  date  this  Order,  the 
Respondent  and  its  predecessors-in- 
interest,  affiliates,  successors  and 
assigns,  including  Hydrometrics,  Inc.,  is 
entiUed  to  such  protection  from 
contribution  actions  or  claims  as  Is 
provided  by  Sections  113(f)(2)  and 
122(g)(5)  of  CERCLA,  42  U.S.C 
9613(f)(2)  and  9622(g)(5)  for  "matters 
addressed"  in  this  Consent  Order. 
"Matters  addressed"  by  this  Order  shall 
include  all  claims  the  United  States 
could  bring  or  any  other  civil  or  * 
administrative  action  the  United  States 
could  take  against  the  Respondent  or  its 
predecessors-in-interest.  affiliates, 
successors  and  assigns,  including 
Hydrometrics,  Inc..  for  injunctive  relief 
or  for  reimbursement  of  response  costs 
pursuant  to  Section  106  or  107(a)  of 
CERCLA.  42  U.S.C.  9606  or  9607(a)  or 
Section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended.  42  U.S.C.  6973,  related  to  the 
Site. 

XIV.  Public  Comment 

39.  This  Order  shall  be  subject  to  a 
thirty-day  public  comment  period  in 
accordance  with  Section  122(i)  of 
CERCLA,  42  U.S.C.  9622(i).  In 
accordance  with  Section  122(i)(3).  42 
U.S.C  9622(i)(3),  EPA  may  withdraw  or 
modify  its  consent  to  this  Order  if 
comments  received  disclose  any  facts  or 
considerations  which  indicate  that  this 
Order  is  inappropriate,  improper,  or 
inadequate. 

XV.  Attorney  General  Approval 

40.  The  Attorney  Genq^  or  her 
designee  has  approved  the  settlement 
embodied  in  this  Order  in  accordance 
with  SecUon  122(g)(4)  of  CERCLA.  42 
U.S.C.  9622(g)(4). 

XVI.  EfiiBctive  Date 

41.  The  effective  date  of  this  Order 
shall  be  the  date  upon  which  the 
Assistant  Regional  Administrator,  EPA 
Region  Vm  notifies  the  Respondent  that 
the  public  comment  period  undertaken 
pursuant  to  Paragraph  39  of  this  Order 
has  closed  and  that  comments  received, 
if  any,  do  not  require  EPA's  withdrawal 
from  or  the  modification  of  any  terms  of 
this  Order. 

It  is  so  agreed: 

ASARCO  Incorporated 

Dated:  February  2. 1997. 
Michael  O.  Vamer, 
Vice  Pnsident,  Environmental  Operations. 

It  is  so  ordered  and  agreed: 


Environmental  Protection  Agency,  Region 

vm. 

Dated:  September  2, 1997. 
Martin  Hestmark  for  Carol  Rushin, 
Assistant  Regional  Administrator.  Office  of 
Enforcement,  Compliance  and  Environmental 
Justice. 

(FR  Doc.  97-30822  Filed  11-21-97;  8:45  am] 
BaiJNQCOOCi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-SK^^ 

Ciaan  Watar  Act  Class  II:  Proposed 
Administrathra  Penalty  Assassmant 
and  Opportunity  To  Comment 
RagardIng  Glaciar  Patroiaum,  Inc^ 
Emporia,  KS 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Notice  of  proposed 

administrative  penalty  assessment  and 

opportunity  to  comment  regarding 

Glacier  Petroleum,  Inc.,  Emporia. 

Kansas. 

SUMMARY:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C  1321(b)(6).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either  a 
Class  I  or  Class  II  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  piusuant  to  33 
U.S.C.  1321(b)(6)(C). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits.  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  II  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  September  26,  1997,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Prqtection  Agency,  Region  VII,  726 
Minnesota  Avenue.  Kansas  Qty.  Kansas 
66101.  (913)  551-7630,  the  following 
Complaint: 

In  the  Matter  of.  Glacier  Petroleum.  Inc. 
Emporia,  KanMs;  CWA  Docket  No.  VII-97- 
W-0053. 
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The  Complaint  proposes  a  penalty  of 
Thirty-five  Thousand  Nine  Hundred 
Five  Dollars  ($35,905)  for  the  discharge 
of  crude  oil  into  or  upon  the  navigable 
waters  of  the  United  States  or  adjoining 
shorelines  in  violation  of  Section 
3 11  (b)(3)  of  the  Qean  Water  Act. 
DATES:  In  order  to  provide  opportunity 
for  public  conunent,  EPA  will  issue  no 
final  order  assessing  a  penalty  in  this 
proceeding  prior  to  December  24, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  Venessa  Cobbs,  Regional 
Hearing  Clerk  at  (913)  551-7630. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  Glacier  Petroleum,  Inc.  is 
available  as  part  of  the  administrative 
record,  subject  to  provisions  of  law 
restricting  public  disclosure  of 
confidential  information. 

Dated:  November  13. 1997. 
Dmnia  Grams, 
Regional  Administrator. 
(FR  Doc.  97-30815  Filed  11-21-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-692e-8] 

Clean  Water  Act  Class  II:  Proposed 
Administrative  Penalty  Assessment 
and  Opportunity  to  Comment 
Regarding  OXY  USA,  Inc.,  Tulsa,  OK 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
ACnON:  Notice  of  proposed 
administrative  penalty  assessment  and 
opportunity  to  comment  regarding  OXY 
USA.  Inc.,  Tulsa,  Oklahoma. 

summary:  EPA  is  providing  notice  of 
opportunity  to  comment  on  the 
proposed  assessment. 

Under  33  U.S.C.  1321(b)(6),  EPA  u 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
filing  a  Complaint  commencing  either.a 
Class  I  or  Class  11  penalty  proceeding. 
EPA  provides  public  notice  of  the 
proposed  assessment  pursuant  to  33 
U.S.C.  1321(b)(6)(C). 

Class  n  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 


Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  or  Suspension  of  Permits,  40 
CFR  part  22.  The  procedures  by  which 
the  public  may  submit  written  comment 
on  a  proposed  Class  n  order  or 
participate  in  a  Class  II  proceeding,  and 
the  procedures  by  which  a  respondent 
may  request  a  hearing,  are  set  forth  in 
the  Consolidated  Rules.  The  deadline 
for  submitting  public  comment  on  a 
proposed  Class  D  order  is  thirty  (30) 
days  after  issuance  of  public  notice. 

On  September  25, 1997,  EPA 
commenced  the  following  Class  II 
proceeding  for  the  assessment  of 
penalties  by  filing  with  the  Regional 
Hearing  Clerk,  U.S.  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101,  (913)  551-7630.  the  following 
Complaint: 

In  the  Matter  of,  OXY  USA.  Inc.  Tulsa, 
Oklahoma:  EPCRA  Docket  No.  vn-97-W-    ' 
0036. 

The  Complaint  proposes  a  penalty  of 
Twelve  Thousand  Dollars  ($12,000)  for 
the  discharges  of  hazardous  substances 
in  violation  of  Section  311(b)(3)  of  the 
Clean  Water  Act. 

DATES:  In  order  to  provide  opportimity 
for  public  comment,  EPA  will  issue  no 
final  order  assessing  a  penalty  in  this 
proceeding  prior  to  December  24, 1997. 

FOR  FURTHER  MFORMATKW  CONTACT: 

Persons  wishing  to  receive  a  copy  of 
EPA's  Consolidated  Rules,  review  the 
Complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  penalty  assessment,  or 
otherwise  participate  in  the  proceeding 
should  contact  tbe  Regional  Hearing 
Clerk  identified  above. 

The  administrative  record  for  the 
proceeding  is  located  in  the  EPA 
Regional  Office  at  the  address  stated 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  OXY  USA,  Inc.  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information. 

Dated:  November  14. 1997. 
Dennis  Grams, 
Regional  Administrator. 
[FR  Doc.  97-30817  Filed  11-21-97:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatlon  Collections 
Approved  by  Office  of  Management 
and  Budget 

November  18, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Conmiission,  (202]L 
418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0802. 

Expiration  Date:  05/31/1998. 

Title:  Administration  of  the  North 
American  Numbering  Plan,  Order  on 
Reconsideration,  CC  Docket  No.  92-237 
(Message  Intercept  Requirement). 

Fonn  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1400 
respondents;  9  hours  per  response 
(avg.);  12,600  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  In  response  to  concern 
expressed  in  the  reconsideration  record 
that  LECs  should  develop  intercept 
messages  to  inform  dial-around 
customers  that  they  need  to  dial 
additional  digits,  the  Order  on 
Reconsideration  in  CC  Docket  No.  92- 
237,  titled,  "Administration  of  the  North 
American  Numbering  Plan,"  requires 
that  LECs  offer  a  standard  intercept 
message  beginning  on  or  before  June  30, 
1998,  explaining  that  a  dialing  pattern 
change  has  occurred  and  instructing  the 
caller  to  contact  its  IXC  for  further 
information.  In  developing  an  intercept 
message,  LECs  must  consult  with  DCCs 
and  reach  agreement  on  the  content  of 
the  message  and  on  the  period  of  time 
during  which  the  message  will  be 
provided.  The  Commission  leaves  to 
resolution  by  the  parties  decisions  about 
who  should  have  the  ultimate 
responsibility  for  determining  the 
content  of  the  intercept  message  and  the 
period  of  time  during  which  the 
message  must  be  offered.  The 
Conunission  states  that  it  will  resolve 
any  disputes  arising  finm  parties' 
inability  to  reach  agreement  on  such 
matters.  Finally,  the  Commission 


concludes  that  the  determination  of  how 
best  to  cover  the  costs  of  providing  the 
intercept  message  should  be  left  to 
individual  LECs,  including  whether 
their  access  customers  should  be 
charged  a  reasonable  fee  to  cover  those 
costs.  The  Commission  has  imposed 
these  third  party  disclosure 
requirements  to  educate  end  users  about 
their  inability  to  reach  carriers  using 
five-digit  access  codes,  and  the  need  to 
dial  seven-digit  access  codes  instead. 
Compliance  obligation  is  required. 
OMB  Control  No.:  3060-0760. 
Expiration  Date:  05/31/1998. 
Title:  Access  Charge  Reform — CC 
Docket  No.  96-262,  First  Report  and 
Order;  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  OMer. 
Form  No.:  N/A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  14   • 
respondents;  128,906  hours  per 
response  (avg.);  1,804,690  total  annual 
burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $3 1 ,200. 

Frequency  of  Response:  On  occasion 
and  one-time. 

Description:  In  the  First  Report  and 
Order  (Order),  CC  Docket  No.  96-262, 
Access  Charge  Reform  and  the  Second 
Order  on  Reconsideration  and 
Memorandum  Opinion  and  Order,  the 
FCC  adopts,  that,  consistent  with 
principles  of  cost-causation  and 
economic  efficiency,  non-traffic 
sensitive  (NTS)  costs  associated  with 
local  switching  should  be  recovered  on 
an  NTS  basis,  through  flat-rated,  per 
month  charges.  The  information 
collections  are  as  follows:  a.  Showings 
Under  the  Market-Based  Approach:  As 
competition  develops  in  the  market,  the 
FCC  will  gradually  relax  and  ultimately 
remove  existing  Part  69  federal  access 
rate  structure  requirements  and  Part  61 
price  caps  restrictions  on  rate  level 
changes.  Regulatory  reform  will  take 
place  in  two  phases.  The  first  phase  of 
regulatory  reform  will  take  place  when 
an  incumbent  Local  Exchange  Carrier's 
(LEG)  network  has  been  opened  to 
competition  for  interstate  access 
services.  The  second  phase  of  rate 
structure  reforms  will  take  place  when 
an  actual  competitive  presence  has 
developed  in  die  marketplace. 
Detariffing  will  take  place  when 
substantial  competition  has  developed 
for  the  access  charge  elements.  In  our 
initial  statement,  we  proposed  that  in 
order  for  LECs  to  meet  this  standard, 
they  have  to  demonstrate  that:  (1) 
Unbundled  network  element  prices  are 
based  on  geographically  deaveraged. 


forward-looking  economic  costs  in  a 
manner  that  reflects  the  way  costs  are 
incurred;  (2)  transport  and  termination 
charges  are  based  on  the  additional  cost 
of  transporting  and  terminating  another 
carrier's  traffic;  (3)  wholesale  prices  for 
retail  services  are  based  on  reasonably 
avoidable  costs;  (4)  network  elements 
and  services  are  capable  of  being 
provisioned  rapidly  and  consistent  with 
a  significant  level  of  demand;  (5)  dialing 
parity  is  provided  by  the  incumbent 
LEG  to  competitors;  (6)  number 
portability  is  provided  by  the  incumbent 
LEG  to  competitors;  (7)  access  to 
incumbent  LEG  ri^ts-of-way  is 
provided  to  competitors;  and  (8)  open 
and  non-discriminatory  network 
standards  and  protocols  are  put  into 
effect.  We  propose  that  the  second 
phase  of  rate  structure  reforms  would 
take  place  when  an  actual  competitive 
presence  has  developed  in  the 
marketplace.  LECs  would  have  to  show 
the  following  to  indicate  that  actual 
competition  has  developed  in  the 
marketplace  by:  (1)  Demonstrated 
presence  of  competition;  (2)  full 
implementation  of  com]>etitively  neutral 
universal  service  support  mechanisms; 
and  (3)  credible  and  timely  enforcement 
of  pro-competitive  rules.  In  the  NPRM, 
we  sought  comment  on  four  options  for 
a  prescriptive  approach:  reinitializing 
price  cap  indices  (PCIs)  to  economic 
cost-based  levels;  reinitializing  PCIs  to 
levels  targeted  to  yield  no  more  than  an 
11.25  percent  rate  of  return,  or  some 
other  rate  of  return;  adding  a  policy- 
based  mechanism  similar  to  the  CPD  to 
the  X-Factor;  or  prescribing  economic 
cost-based  rates.  We  have  decided  above 
to  rely  primarily  on  a  market-based 
approach,  and  impose  prescriptive 
requirements  only  when  market  forces 
are  inadequate  to  ensure  just  and 
reasonable  rates  for  particular  services 
or  areas.  We  will  determine  the  details 
of  our  market-based  approach  in  a 
future  Order.  In  that  Onler,  we  will  also 
discuss  in  more  detail  what  prescriptive 
requirements  we  will  use  as  a  backstop 
to  our  market-based  access  charge 
reform.  Because  we  are  not  adopting  the 
prescriptive  approach  at  this  time,  we 
are  removing  the  collections  associated 
with  the  prescriptive  approach  from  our 
statement  If  the  collections  are  adopted 
at  a  later  date,  we  will  request  that  OMB 
reinstates  them  at  that  time.  (No.  of 
respondents:  13;  hour  burden  per 
respondent:  137,986  hours;  total  annual 
burden:  1,793,818).  b.  Cost  Study  of 
Local  Switching  Costs:  The  FCC  does 
not  establish  a  fixed  percentage  of  local 
switching  costs  that  incumbent  LECs 
must  reassign  to  the  Common  Line 
basket  or  newly  created  Trunk  Caitls 


and  Ports  swvice  category  as  NTS  costs. 
In  light  of  the  widely  varying  estimates 
in  the  record,  we  conclude  that  the 
portion  of  costs  that  is  NTS  costs  likely 
varies  among  LEG  switches. 
Accordingly,  we  require  each  price  cap 
LEG  to  conduct  a  cost  study  to 
determine  the  geographically-averaged 
portion  of  local  switching  costs  that  is 
attributable  to  the  line-side  ports,  as 
defined  above,  and  to  dedicated  trunk 
side  cards  and  ports.  These  amounts, 
including  cost  support,  should  be 
reflected  in  the  access  charge  elements 
filed  in  the  LEG's  access  tariff  effective 
January  1, 1998.  (No.  of  respondents:  13; 
hours  per  respondent:  400;  total  imnin^l 
burden:  5200  hours),  c.  Cost  Study  of 
Interstate  Access  Service  That  Remain 
Subject  to  Price  Cap  Regulation:  The 
1996  Act  has  created  an  unprecedented 
opportunity  for  competition  to  develop 
in  local  telephone  markets.  We 
recognize,  however,  that  competition  is 
unlikely  to  develop  at  the  same  rate  in 
different  locations,  and  that  some 
services  will  be  subject  to  increasing 
competition  more  rapidly  than  others. 
We  also  recognize,  however,  that  there 
will  be  areas  and  services  for  which 
competition  may  not  develop.  We  will 
adopt  a  prescriptive  "backstop"  to  our 
market-based  approach  that  will  serve  to 
ensure  that  all  interstate  access 
customers  receive  the  benefits  of  more 
efficient  prices,  even  in  those  places  and 
for  those  services  where  competition 
does  not  develop  quickly.  To  implement 
our  backstop  to  market-based  access 
charge  reform,  we  require  each 
incumbent  price  cap  LEG  to  file  a  cost 
study  no  later  than  February  8,  2001, 
demonstrating  the  cost  of  providing 
those  interstate  access  services  that 
remain  subject  to  price  cap  regulation 
because  they  do  not  face  substantial 
competition.  (No.  of  respondents:  13; 
hours  per  respondent:  8;  total  annual 
burden:  104  hours),  d.  Tariff  Filings:  In 
the  First  Report  and  Order,  the 
Commission  requires  the  filing  of 
various  tariffs,  with  modifications.  For 
example,  the  FCC  directs  inctmabent 
LECs  to  establish  separate  rate  elements 
for  the  multiplexing  equipment  on  each 
side  of  the  tandem  switch.  LECs  must 
establish  a  flat-rated  charge  for  the 
multiplexers  on  the  SWG  side  of  the 
tandem,  imposed  pro-rata  on  the 
purchasers  of  the  dedicated  trunks  on 
the  SWG  side  of  the  tandem.    - 
Multiplexing  equipment  on  the  EO  side 
of  the  tandem  shall  be  charged  to  users 
of  common  EO-to-tandem  transport  one 
per-minute-of-use  basis.  These 
multiplexer  rate  elements  must  be 
included  in  the  LEG  access  tariff  filirgs 
to  be  effective  January  1, 1998.  In  the 
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Second  Order  on  Reconsideration,  the 
rcC  clarifies  that  the  TIC  exemption  for 
access  customers  using  competitive 
transport  providers  only  applies  to  that 
portion  of  the  residual  per-minute  TIC 
that  is  related  to  transport  facilities,  and 
directs  incumbent  local  exchange 
carriers  to  include,  in  their  access  tariff 
filing,  the  amount  of  per-minute 
transport  interconnection  charge  (TIC) 
they  anticipate  will  be  allocated  to 
facilities-based  rate  elements  in  the 
future.  (No.  of  respondents:  13;  hours 
per  respondent:  256  hours:  total  annual 
burden:  3328  hours),  e.  Third-Party 
Disclosure:  In  the  Second  Order  on 
Reconsideration,  the  Commission 
requires  LECs  to  provide  IXCs  with 
customer-specific  information  about 
how  many  and  what  type  of 
presubscribed  interexchange  carrier 
charges  (PICCs)  they  are  assessing  for 
each  of  the  IXC's  presubscribed 
customers.  One  of  the  primary  goals  of 
our  First  Report  and  Order  was  to 
develop  a  cost-recovery  mechanism  that 
permits  carriers  to  recover  their  costs  in 
a  manner  that  reflects  the  way  in  which 
those  costs  are  inciirred.  Without  access 
to  information  that  indicates  whether 
the  LEC  is  assessing  a  primary  or  non- 
primary  residential  PICC,  or  about  how 
many  local  business  lines  are 
presubscribed  to  a  particular  IXC,  the 
EXC  will  be  unable  to  develop  rates  that 
accurately  reflect  the  underlying  costs. 
(No.  of  respondents:  14;  hours  per 
respondent:  160  hours;  total  annual 
burden:  2240  hours).  Our  authority  to 
collect  this  information  is  provided 
under  47  U.S.C.  201-205  and  303(r). 
The  infcHmation  collected  under  these 
Orders  would  be  submitted  to  the  FCC 
by  incumbent  LECs  for  use  in 
determining  whether  the  incumbent 
LECs  should  receive  the  regulatory  relief 
proposed  in  the  Orders.  The  information 
collected  under  the  Second  Order  on 
Reconsideration  and  Memorandum 
Opinion  and  Order  would  be  submitted 
by  the  LECs  to  the  interexchange 
carriers  (KCs)  for  use  in  developing  the 
most  cost-efflcient  rates  and  rate 
structures.  Obligation  to  respond: 
mandatory. 

OMB  Control  No.:  3060-0787. 

Expiration  Date:  10/31/2000. 

Title:  Implementation  of  the 
Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications 
Act  (rf  1996. 

FormJVo.;N/A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  4275 
respondents;  2.34  hours  per  response 
(avg.);  10,044  total  annual  burden  hours 
for  all  collections. 

\  ' 


Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  Section  258  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  makes  it  unlawful  for  any 
telecommunications  carrier  to  "submit 
or  execute  a  change  in  a  subscriber's 
selection  of  a  provider  of  telephone 
exchange  service  or  telephone  toll 
service  except  in  accordance  with  such 
verification  procedures  as  the 
Commission  shall  prescribe."  The 
section  further  provides  that  any 
telecommunications  carrier  that  violates 
the  Commission's  verification 
procedures  and  that  collects  charges  for 
telecommunications  service  from  a 
subscriber  must  pay  to  the  carrier 
previously  selected  by  the  subscriber  an 
amount  equal  to  all  charges  paid  by  the 
subscriber  after  the  violation  occurred. 
The  Commission's  current  rules 
pertaining  to  changes  in  subscriber 
carrier  selections  are  contained  in 
Sections  64.1100  and  64.1150  of  the 
Commission's  rules,  47  CFR  §§64.1100, 
64.1150.  These  rules  apply  only  to 
interexchange  carriers  (IXCs).  Section 
64.1100  requires  that  KCs  verify  orders 
for  long  distance  service  generated  by 
telemarketing,  and  Section  64.1150 
prescribes  the  proper  content  and  form 
for  letters  of  agency  (or,  written 
authorization  of  subscriber  carrier 
changes).  The  proposed  modifications 
and  additions  to  the  rules  are  necessary 
to  accommodate  the  Commission's 
expanded  scope  of  authority  to  require 
all  telecommunication  carriers  to  verify 
change  orders  for  telephone  exchange 
and  telephone  toll  service,  and  to 
provide  that  unauthorized  carriers 
forfeit  to  the  subscriber's  authorized 
carrier,  all  charges  collected  as  a  result 
of  their  unlawful  action.  (Burden 
estimate  for  proposed  Section  64.1100  is 
as  follows:  No.  of  respondents:  675; 
hours  per  respondent:  1.25;  total  annual 
burden:  844.  Burden  estimate  for 
proposed  64.1150  is  as  follows:  No.  of 
respondents:  1800;  hours  per 
respondent:  2  hours;  total  annual 
burden:  3600  hours).  Proposed  Section 
47  CFR  §64.1160  mirrors  Section  258  of 
the  1996  Act  by  providing  that  no 
telecommunications  carrier  shall  submit 
or  execute  a  carrier  change  except  in 
accordance  with  the  Commission's 
verification  procedures,  and  that  a 
carrier  that  violates  the  verification 
procedures  shall  be  liable  to  the 
subscriber's  properly  authorized  carrier 
in  an  amount  equal  to  all  charges  paid 
by  the  subscriber  after  the  violation 
occurs.  Under  proposed  Section  47  CFR 
Section  64.1170,  a  subscriber's  property 
authorized  earner  must,  within  10  days 


of  receiving  notification  that  the 
subscriber's  carrier  selection  was 
changed  without  authorization,  request 
from  the  unauthorized  carrier  the 
amount  of  charges  paid  by  the 
subscriber  to  the  unauthorized  carrier, 
and  the  value  of  any  premiums  to  which 
the  subscriber  would  have  been  entitied 
had  the  subscriber's  carrier  selection  not 
been  changed.  Upon  notification  that 
the  subscriber's  carrier  selection  was 
changed  without  authorization,  the 
unauthorized  carrier  must  remit  these 
amoimts  to  the  subscriber's  properly 
authorized  carrier.  The  subscriber's 
properly  authorized  carrier  must,  upon 
receiving  the  value  of  lost  premiums 
fiom  the  unauthorized  carrier,  restore 
any  lost  premiums  (or  an  equivalent 
premium  or  dollar  amouiil  where  the 
premium  cannot  be  restored)  to  the 
subscriber.  This  section  also  provides 
that  carriers  disputing  liabili^  under 
this  section  must  pursue  private 
settlement  negotiations  prior  to 
petitioning  the  Commission  to  resolve 
any  dispute  regarding  the  transfer  of 
charges  and  the  value  of  lost  premiums 
from  the  unauthorized  carrier  to  the 
properly  authorized  carrier.  (No.  of 
respondents:  1800;  hours  per 
respondent:  3  hours;  total  annual 
burden:  5400  hours).  The  information 
will  be  used  to  promulgate  regulations 
to  implement  Section  258  of  the 
Telecommunications  Act  of  1996,  and  to 
determine  what  additional  measures 
should  be  taken  to  deter  unauthorized 
switching  of  subscriber's  carrier 
selections  in  light  of  the  Act's  new 
provisions.  Specifically,  we  are 
proposing  to  expand  the  scope  of  our 
current  verification  rules  to  be 
applic:able  to  all  telecommunications 
carriers.  Also,  new  proposed  Sections 
64.1160  and  64.1170  are  intended  to 
ensure  that  carriers  that  violate  our 
verification  rules  do  not  retain  any 
revenue  gained  from  their  imlawfiil 
activity,  and  that  subscribers  receive 
prompt  and  full  reparation  for  harm 
suffered  as  a  consequence  of 
unauthorized  carrier  changes.  We  also 
seek  comment  on  whether  the 
verification  rules  should  apply  when 
carriers  solicit  preferred  carrier  freezes; 
whether  the  "welcome  package" 
described  in  Section  64.1100(d) 
continues  to  be  a  necessary  and  viable 
verification  alternative;  whether  we 
should  exempt  in-bound  (or  customer- 
initiated)  calls  from  the  verification 
rules;  what  the  liability  among  carriers 
and  subacribers  should  be;  and  whether 
to  establish  a  "bright-line"  evidentiary 
standard  for  determining  whether  a 
subscriber  has  relied  on  a  resale  carrier's 
identity  of  its  underlying  facilities-based 


network  provider,  hence  requiring  that 
the  resale  carrier  notify  the  subscriber  if 
the  underlying  network  provider  is 
changed. 

OMB  Control  No.:  3060-0106. 

Expiration  Date:  10/31/2000. 

rjt7e.-  Reports  of  Overseas 
Telecommunications  Traffic — Section 
43.61. 

Form  No.:  FCC  43-61. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  248 
respondents;  30.45  hours  per  response 
(avg);  7,554  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $96,000. 

Frequency  of  Response:  Annually, 
semi-annually. 

Description:  The  telecommunications 
traffic  data  report  is  an  annual  reporting 
requirement  imposed  on  common 
carriers  engaged  in  the  provision  of 
overseas  telecommunications  services. 
The  reported  data  is  useful  for 
international  planning,  facility 
authorization,  monitoring  emerging 
developments  in  communications 
serviced,  analyzing  market  structures, 
tracking  the  balance  of  payments  in 
international  conununications  services, 
and  market  analysis  purposes.  The 
reported  data  enables  the  Commission 
to  fulfill  its  regulatory  responsibilities. 
In  addition  to  the  annual  filing 
requirement,  private  line  resellers  must 
report  their  U.S.  outbound  and  inbound 
traffic  originating  or  terminating  over 
resold  U.S.  private  lines  on  a  semi- 
annual basis.  This  requirement  applies 
for  three  years  following  a  Commission 
finding  that  a  particular  country  offers 
U.S.  carriers  "equivalent"  opportunities 
for  resale.  The  information  is  collected 
so  that  the  Commission  can  closely 
monitor  the  equivalency  decision's 
impact  on  the  amount  of  IMTS  traffic 
diverted  from  the  setUements  process. 
Sections  211,  214,  218,  219,  220  and  403 
of  the  Communications  Act  of  1934,  as 
amended,  accord  the  Commission  broad 
authority  to  obtain  information  from 
common  carriers.  Part  43  of  the 
Commission's  rules  establishes  the 
procedures  for  filing  periodic  reports 
and  certain  other  information,  including 
aimual  traffic  and  revenue  reports. 
Obligation  to  respond:  mandatory. 
Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington.  O.C.  20554. 
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Federal  Communications  Commissioo. 

WUliun  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  97-30798  Filed  11-21-97;  8:45  am] 

BHXmQ  COM  6712-01^ 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1190-OR] 

Nebraska;  Amendment  to'Notlce  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUtHMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  (FEMA-1190-DR),  dated 
November  1, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  November  12,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPI.E1IIENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Nebraska,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  November  1, 1997: 

Dodge  County  for  Categories  A  and  B 
under  the  Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suito', 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-30807  Filed  11-21-97;  8:45  am] 

BILLING  CODE  SnS-02-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Rnancial  Responsibility  To 
Meet  Liability  incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
PassengOTS  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L.  89-777  (46  U.S.C.  §  817(d))  and 
the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 


Carnival  Corporation.  3655  N.W.  87th 
Avenue,  Miami,  Florida  33176-2193 
Vessel:  Tropicale 

Fred.  Olsen  Travel  Limited,  Fred.  Olsen 
Cruise  Lines,  Ltd.,  Fred.  Olsen  &  Co., 
Fred.  Olsen  Shipping  A/S  and  Fred. 
Olsen  Shipping  II  A/S,  White  House 
Road,  Ipswich,  Suffolk  IPI  5LL, 
United  IGngdom 

Vessel:  Black  Watch 

Hapag-Lloyd  Tours  GmbH,  Hapag-LIoyd 
Cruiseship  Management  GmbH, 
Hapag-Lloyd  (Bahamas)  Ltd.  and 
Conti  1.  Kreuzfahrt  GmbH  &  Co.  KG 
MS  "Columbus",  Ballindamm  25,  D- 
20095,  Hamburg,  Germany 

Vessel:  c.  Columbus 

Holland  America  Line-Westours  Inc.. 
(d/b/a/  Holland  America  Line), 
Holland  America  Line  N.V.  and  HAL 
Nederland  N.V.,  300  Elliott  Avenue 
West,  Seattie,  Washington  98119 

Vessel:  Rotterdam 

Ivaran  Agencies,  Inc.  and  Ivarans  Rederi 
ASA,  Newport  Financial  Center,  111 
Pavonia  Avenue,  Jersey  City.  N.J. 
07310-1755 

Vessel:  Americana 

Norwegian  Cruise  Line  Limited  and. 
Norwegian  Majesty  Ltd.,  7665 
Corporate  Center  Drive,  Miami, 
Florida  33126 

Vessel:  Norwegian  Majesty 

Norwegian  Cruise  Line  Limited,  7665 
Corporate  Center  Drive,  Miami, 
Florida  33126 

Vessel:  Norwegian  Sea 

Dated:  November  18. 1997. 
Joasph  C  Polking, 
Secretary. 

(FR  Doc.  97-30757  Filed  11-21-97;  8:45  am] 
MUJNQ  COM  t730-01-M 

FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Put>iic  indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Sectioa  3. 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Fred.  Olsen  Travel  Limited,  Fred.  Olsen 
Cruise  Lines  Ltd.,  and  Fred.  Olsen  & 
Co.,  White  House  Road,  Ipswich, 
Suffolk  IPl  5LL,  United  Kingdom 

Vessel:  Black  Watch 
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Hapag-Uoyd  Tours  GmbH  and  Hapag- 
Lloyd  Cruiseship  Management  GmbH, 
Ballindamm  25,  E>-20095  Hamburg, 
Germany 

Vessel:  c.  Columbus 

Holland  America  Line-Westours  Inc.  (d/ 
b/a  Holland  America  Line)  and 
Holland  America  Line  N.V.,  300 
Elliott  Avenue.  Seattle,  Washington 
98119 

Vessel:  Rotterdam 

Ivaran  Agencies,  Inc.  and  Ivarans  Rederi 
ASA,  Newport  Financial  Center,  111 
Pavonia  Avenue,  Jersey  City,  N.J. 
07310-1755 

Vessel:  Americana 

New  SeaEscape  Cruises,  Inc.,  Cruise 
Charter  Ltd.  and  Maritime 
Management  Ltd.,  140  South  Federal 
Highway,  Dania,  Florida  33004 

Vessel:  Island  Holiday 

Norwegian  Cruise  Line  Limited,  7665 
Corporate  Center  Drive,  Miami, 
Florida  33128 

Vessels:  Norwegian  Majesty  and 
Norwegian  Sea 

Princess  Cruises,  Inc.,  Princess  Cruises 
Liberia,  Inc.  and  The  Peninsular  and 
Oriental  Steam  Navigation  Company, 
10100  Santa  Monica  Blvd.,  Suite 
1800,  Los  Angeles,  California  90067 

Vessel:  Sea  Princess 

Riverbarge  Excursion  Lines,  Inc.,  201 
Opelousas  Avenue,  New  Orleans, 
Louisiana  70114 

Vessel:  River  Explorer 

Dated:  November  18, 1997. 
Joaaph  C  Polking. 
Secretary. 
[FR  Doc.  97-30758  Filed  11-21-97;  8:45  am] 

BHJJNQCOOE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41]  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than 
December  9, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  David  D.  Dallas,  Liberty  Comer, 
New  Jersey,  and  Robert  J.  Van 
Volkenburgh,  Jr.,  Somerville,  New 
Jersey;  to  acquire  voting  shares  of  Unity 
Bancorp  Inc.,  Qinton,  New  Jersey,  and 
thereby  indirecUy  acquire  First 
Community  B3nk,  Clinton,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Norman  Lane  Nelson,  Dunlap, 
Illinois,  and  Louise  Kay  Kanive, 
Washington,  Illinois:  to  acquire  voting 
shares  of  First  Lacon  Corp.,  Lacon, 
Illinois,  and  thereby  indirecUy  acquire 
First  National  Bank  of  Lacon,  Lacon, 
Illinois. 

2.  John  Rybum  Stipe,  Forrest  City, 
Ariumsas;  to  acquire  additional  voting 
shares  of  Forrest  City  Financial 
Corporation,  Forrest  City,  Arkansas,  and 
thereby  indirecUy  acquire  Forrest  Qty 
Bank,  N.A.,  Forrest  City,  Arkansas. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Michael  Stevens  Heifer, 
Washington,  D.C.;  to  acquire  voting 
shares  of  First  Community  Bancshares, 
Inc.,  Houston,  Texas,  and  thereby 
indirecUy  acquire  FCBI  Delaware, 
Wilmington.  Delaware;  Fort  Hood 
National  Bank,  Fort  Hood,  Texas;  First 
^iational  Bank,  Killeen,  Texas.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19. 1997. 

Jennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-30836  Filed  11-21-97;  8:45  am] 

MUJNQ  CODE  SMO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Fonnations  of,  Acquisitions  by,  and 
Meigers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act],  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
Uie  BHC  Act  (12  U.S.C.  1842(c)).  If  Uie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  19, 
1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  AUantic  Avenue,  Boston. 
Massachusetts  02106-2204: 

1.  Brookline  Bancorp,  M.H.C.,  and 
Brookline  Bancorp,  Inc.,  both  of 
Brookline,  Massachusetts;  to  become 
bank  holding  compaiues  by  acquiring 
100  percent  of  the  voting  shares  of 
Brookline  Savings  Bank,  Brookline, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sunuier,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Mercantile  Bancorporation  Inc.,  St. 
Louis.  Missouri;  to  merge  with  Horizon 
Bancorp,  Inc.,  Arkadelphia,  Arkansas, 
and  thereby  indirecUy  acquire  Horizon 
Bank,  Malvern,  Arkansas. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Horizon  Financial  Services,  Inc., 
Arkadelphia.  Arkansas,  and  thereby 
indirecUy  engage  in  full  service 
securities  brokerage  activities,  pursuant 
to  §  225.28(b)(7)(i)  of  Uie  Board's 
Regulation  Y. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

2.  f.R.  Montgomery  Bancorporation, 
Lawton,  Oklahoma;  to  acquire  an 
additional  6.6  percent,  for  a  total  of 
37.33  percent,  of  the  voting  shares  of 
Fort  Sill  National  Bank.  Fort  Sill, 
Oklahoma. 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  November  19. 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-30835  Filed  11-21-97;  8:45  am) 
SHXINQ  OOOC  «10-01-f 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Propoeats  To  Engage  In 
Permieelbie  NoMbenking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permieelbie  Nonbanking 
Acttvlttes 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
direcUy  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  Uiat  Uie  Board  has 
determined  by  Order  to  be  closely 
related  to  baiddng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  thaSi  December  9,  1997. 

A.  Federal  Roserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analjrtical  Support.  Consumer 
Regulation  Group)  101  Market  Stireet, 
San  Francisco.  California  94105-1579: 

1.  First  Security  Corporation,  Stdt 
Lake  City,  Utah;  to  engage  de  novo 
through  its  subsidiary.  First  Security 
Capital  Markets,  Salt  Lake  City.  Utah,  in 
underwriting  and  dealing  in  certain 
bank-ineligible  securities.  See  Citicorp, 
et  al.,  73  Fed.  Res.  Bull.  473  (1987); 
Chemical  New  YoHc  Corporation,  et  al., 
73  Fed.  Res.  Bull.  731  (1987);  Bank 
South  Corporation,  81  Fed.  Res.  Bull. 
1116;  BOK  Financial  Corporation,  83 
Fed.  Res.  Bull.  510  (1997).  First  Security 
Corporation  also  plans  to  engage  in  the 
following  activities:  (1)  acting  as  agent 
in  the  private  placement  of  all  types  of 
securities;  (2)  buying  and  selling  all 
types  of  securities  on  the  order  of 
customers  as  riskless  principal;  (3) 
providing  full-service  securities 
brokerage  and  investment  advisory 
services  io  combination;  (4)  acting  as 
investment  and  financial  adviser;  (5) 
making,  acquiring,  and  servicing  loans; 
(6)  leasing  property,  engaging  as 
principal  in  investing  and  trading 
activities;  and  (7)  eng^ing  in  futures. 


forward,  and  option  contracts  for 
hedging  purposes;  pursuant  to  §§ 
225.28(bKl)  -  (3).(6).(7),  and  (8). 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  19, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-30637  Filed  11-21-97;  8:45  am) 
SNXSM  CODE  atio^-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

OfRce  of  ttie  Assistant  Secretary  for 
Planning  and  Evaluation;  Deiegetion  of 
Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Planning  and  Evaluation,  with  authority 
to  redelegate,  all  the  authorities  under 
Sections  403(a)(5)(G),  (H),  and  (I)  of  Uie 
Social  Security  Act,  as  amended,  42 
U.S.C.  Section  603(a)(5)G).  (H).  and  (I). 

These  delegations  shall  tie  exercised 
under  the  Department's  existing 
delegation  of  authority  and  policy  on 
regulations.  In  addition.  I  hereby  affirm 
and  ratify  any  actions  taken  by  you  or 
your  subordinates  that  involved  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation.  This  delegation  is  effective 
immediately. 

Dated:  November  12. 1997. 
Donna  E.  Shalda, 

Secretary. 

(FR  Doc.  97-30793  Filed  11-21-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Federal  Financial  Participatton  in  State 
Assistance  Expendlturee;  Federal 
Matching  Shares  for  Temporary 
Assistance  to  Needy  Families, 
Medicaid,  Aid  to  Needy  Aged,  Blind,  or 
Disabled  Persons  and  for  the  New 
Children's  Health  Inaurance  Programs 
for  October  1, 1998  Through 
September  30, 1999 

AQENCY:  Office  of  Uie  Secretary.  HHS. 
ACTION:  Notice. 


".  The  Federal  Medical 
Assistance  Percentage  and  Enhanced 
Federal  Medigal  Assistance  Percentages 
for  Fiscal  Year  1999  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (Uie  Act).  These 
percentages  will  be  effective  from 


October  1, 1998  through  September  30, 
1999.  This  notice  announces  the 
calculated  "Federal  Medical  Assistance 
Percentages"  and  "Enhanced  Federal 
Medical  Assistance  Percentages"  that 
we  will  use  in  determining  the  amount 
of  Federal  matching  in  State  medical 
and  medical  insurance  expenditures 
and  for  the  annual  reconciliation  of 
contingency  funds  under  Title  IV-A. 
The  table  gives  figures  for  each  of  the  50 
States,  the  District  of  Columbia.  Puerto 
Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  and  the  Northern 
Mariana  Islands.  Programs  under  tiUe 
XDC  of  the  Act  exist  in  each  furisdiction; 
programs  under  tiUes  I,  X.  and  XTV 
operate  only  in  Guam  and  the  Virgin 
Islands;  while  a  program  under  tide  XVI 
(AABD)  operates  only  in  Puerto  Rico. 
Programs  under  tiUe  XXI  are  new. 
beginning  in  1998.  The  percentages  in 
this  notice  apply  to  State  expenditures 
for  assistance  payments,  medical 
services  and  medical  insurance  services 
(except  family  planning  which  is  subject 
to  a  higher  matching  rate).  The  statute 
provides  separately  for  Federal 
matching  of  administrative  costs. 

Sections  1905(b)  and  2105(b)  of  the 
Act,  as  revised  by  section  9528  of  Pub. 
L.  9»-272.  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  in  sections  1905(b)  and 
2105(b)  of  the  Act,  firom  the  Department 
of  Commerce's  statistics  of  average 
income  per  jjerson  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 
in  those  two  sections  of  the  Act.  The 
statute  specifies  the  percentages  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam.  American  Samoa,  and 
the  Northern  Mariana  Islands. 

The  "Federal  percentages."  for 
residual  payments  under  the  old  Aid  to 
Families  with  Dependent  Children 
(AFDC)  program,  will  no  longer  be 
published.  Anyone  who  needs  these 
values  may  call  the  contact  person 
named  below  and  receive  them.  If  a 
sufficient  number  of  persons  call,  we 
may  publish  them  again  beginning  in 
2000. 

The  "Federal  medical  assistance 
percentages"  are  for  Medicaid.  States 
may  claim  at  the  Federal  medical 
assistance  percentage  without  regard  to 
any  maximum  on  the  doUar  amounts 
per  recipient  which  may  be  counted 
under  paragraph  (2)  of  sections  3(a], 
1003(a),  and  1403(a]  of  the  Act.  They 
will  also  be  used  for  the  annual  ^ 
reconciliation  of  any  Contingency  funds 
received  imder  the  Temporary 
Assistance  for  Needy  FaJoulies  program. 
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The  "Enhanced  Federal  Medical 
Assistance  Percentages"  are  for  use  in 
the  new  Children's  Health  Insurance 
Program  under  Title  XXI,  and  for  some 
or  all  of  children's  medical  assistance 
under  the  new  Medicaid  sections 
1905(u)(2)  and  1905(uK3). 

DATES:  The  pmcentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 


periods  in  the  period  beginning  October 
1,  1998  and  ending  September  30, 1999. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Gene  Moyer,  Office  of  Health  Policy, 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Room  442E 
Hubert  H.  Himiphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC  20201,  Telephone  (202) 
690-7861. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.560 — Assistance 
Payments — Maintenance  Assistance  (State 
Aid);  93.778 — Medical  Assistance  Program; 
Children's  Health  Insurance  Programs — ^not 
yet  added) 

Dated:  November  17, 1997. 
Ooona  E.  Slialala, 
Sacretaiy  ofHeahh  and  Human  Services. 


FEDERAL  MEDICAL  ASSISTANCE  PERCENTAGES  AND  ENHANCED  FEDERAL  MEDICAL  ASSISTANCE  PERCENTAGES, 

EFFECTIVE  OCTOBER  1.  1  998-SEPTEMBER  30,  1996 
[Fiscal  year  1999] 


State 


Alabama 
Alaska.... 


American  Samoa , 

Arizona  

Aricansaa 

Calitomia 

Colorado  ..„«.»_. 


Connecticut 

Detawaie 

District  o(  Cdumbn . 

Florida 

Georgia : 

Guam i 

Hawaii 


kxiana 

Iowa 

Kansas  _. 

Kentucky 

Louisiana 

Maine ~ 

Maryland 

Massacriusalls 
Michigan „ 


Mississippi 

Missouri 

Montana  ..-. 
Nebraska  .. 
Nevada  


New  Hampshire 

New  Jersey  

New  Mexico 

New  Yortt 

North  Carolina  .. 
North  Dakota  .... 


Federal  Medi- 
cal Assistance 
percerrtages 


Northern  Mariana  Islands 

Ohio 

Okie  noma 

Oregon  

Permsytvania 

Puerto  Rico _H 

Rhode  Island 

South  Carolina 
South  Dakota  .. 

Tennessee  

Texas — 

Utah 

Vannont 

Virgin  I: 
Virginia 
Waahinglon 


Enhanced 
Federal  Medi- 
cal AssistafKe 
percentages 


69.27 

78.49 

59.60 

**71.88 

50.00 

'65.00 

65.50 

75.85 

72.96 

81.07 

51.55 

66.09 

50.59 

65.42 

50.ra 

65.00 

saoo 

65.00 

70.00 

79.00 

55.82 

69.07 

60.47 

72.33 

50.00 

•65.00 

50.00 

65.00 

69.85 

78.89 

50.00 

65.00 

61.01 

72.71 

63.32 

74.32 

60.06 

72.03 

70.53 

79.37 

70.37 

79.26 

66.40 

76.48 

50.00 

65.00 

50.00 

65.00 

52.72 

66.91 

51.50 

66.05 

76.78 

83.75 

60.24 

72.17 

71.73 

80.21 

61.46 

73.02 

50.00 

65.00 

50.00 

65.00 

50.00 

65.00 

72.98 

81.09 

50.00 

65.00 

63.07 

74.15 

69.94 

78.96 

50.00 

'65.00 

58.26 

70.78 

70.84 

79.59 

60.55 

72.38 

53.77 

67.64 

50.00 

'65.00 

54.05 

67.83 

69.85 

78.89 

68.16 

77.71 

63.09 

74.16 

62.45 

73.72 

71.78 

80.25 

61.97 

73.38 

50.00 

'65.00 

51.60 

66.12 

52.50 

•6.75 

74.47 

•2.13 

56J6 

71.20 
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FEDERAL  Medical  Assistance  Percentages  and  Enhanced  Federal  Medical  Assistance  Percentages. 
Effective  October  l,  I99a-SEPTEMBER  30, 1996— Continued 

[Fiscal  year  1999] 


State 

Federal  Medi- 
cal Assistance 
percentages 

Enhanced 

Federal  Medk 

cal  Assistanoe 

percentages 

Wyoming  _ „ „ 

64.08 

74J6 

'For  purposes  of  sectkm  1118  of  the  Social  Security  Act.  the  percentage  used  under  titles  I.  X.  XIV.  and  XVI  and  Part  A  of  title  IV  will  tw  75 
per  centrum. 

"For  1998,  1999,  and  2000,  the  values  in  the  table  were  set  for  state  plans  under  Titles  XIX  and  XXI  and  lor  capitation  payments  and  DSH 
altotments  under  those  titles.  For  other  purposes,  the  percentage  for  Alaska  is  52.26 


(FR  Doc.  97-30832  Filed  11-21-97;  8:45  am] 
BILIJNQ  OOOC  4110-a»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diseas*  Control  and 
Prevantlon 

TIta  National  Vaccina  Program  Offlca 
of  the  Cantars  for  Diaaaaa  Control  and 
Prevention  (CDC)  Announcas  tha 
Foiiowing  Maating 

Name:  Adult  Immunization 
Workshop. 

Times  and  Dates:  12:30  p.m.-5  p.m., 
December  1, 1997;  8:30  a.m.-4:30  p.m., 
December  2, 1997. 

Place:  The  Grand  Hyatt  Washington. 
1000  H  Street  NW,  Washington,  DC 
20001.  telephone  202/582-1234. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  purpose  of  this  meeting 
is  to  gather  information  on  adult 
immunization  practices  at  non- 
traditional  sites  and  explore 
opportunities  to  increase  immunization 
rates  by  offering  immimizations  to 
adults  who  are  unlikely  to  be 
immunized  at  traditional  sites. 

Matters  to  be  Discussed:  Agenda  items 
will  include  a  presentation  of  the  Adult 
Immunization  Plan;  presentations  on 
current  immunization  activities  at 
various  non-traditional  sites; 
discussions  by  representatives  of 
community  organizations  on  methods  to 
increase  immunization  levels  in  various 
segments  of  the  adult  population;  and  a 
discussion  on  the  possibility  of 
expanding  the  types  of  non-traditional 
sites  utilized. 

Agenda  items  ara  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Alicia  S.  Postema,  Program  Analyst, 
National  Vaccine  Program  Office,  CDC, 
1600  Clifton  Road.  NE.  M/S  A-11. 
Atlanta,  Georgia  30333.  telephone  404/ 
639-^4450. 


Dated:  November  18, 1997. 
Carolyn  J.  RusmII. 

Director,  Management  Anafysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-30766  Filed  11-21-97;  8:45  am) 

eaXMQ  CODE  41SS-1S-P 


HEALTH  RESOURCES  AND  SERVICES 
ADMINISTRATION 

Program  Announcamant  for  a 
Cooparativa  Agraamant  for  ttia 
Davalopmant  and  Enhancamant  of 
Haalth  Promotion  and  Diaaaaa 
Prevantlon  Curriculum  Componants 
Within  Haaitti  Profaaaions  Education 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
awarding  of  a  single  source  cooperative 
agreement  to  the  Association  of 
Teachers  of  Preventive  Medicine 
(ATPM)  to  plan  for  the  development 
and  enhancement  of  Health  Promotion 
and  Disease  Prevention  (HP/DP) 
curriculum  components  within  health 
professions  education.  This  activity  will 
be  supported  under  the  authority  of 
Title  in,  Section  301,  of  the  Public 
Health  Service  Act.  Five  years  of 
support  are  proposed  beginning  in  fiscal 
year  1997.  An  initial  award  of  $262,301 
will  be  used  for  the  development  of 
vaccine  benefit-risk  curriculum  for 
hecdth  care  professionals. 

The  project  will:  (1)  Enhance  the 
integration  of  HP/DP  within  existing 
health  professions  primary  care 
curriculum;  (2)  identify  and  develop 
standards,  guidelines,  competencies, 
and  training  models  that  address  HP/DP 
curricula;  (3)  serve  as  a  resource  for 
professional  organizations,  specialty 
societies,  and  academic  units  in 
developing  a  program  of  education  and 
training  in  preventive  medicine;  and  (4) 
explore  project  ideas  regarding  the 
instruction,  practice  and  research  in 
preventive  medicine  which  respond  to 
the  national  objectives  of  Healthy 
People  2000.  The  ATPM  was  chosen 
because  it  is  the  only  professional 


organization  solely  committed  to 
advancing  the  teaching  of  HP/DP  in  the 
clinical  specialities.  It  has  an 
established  membership  of  professionals 
which  include  teachers,  researchera, 
practitioners,  and  administrators  of 
multiple  disciplines  and  medical 
specialities  located  in  schools  of 
medicine,  academic  health  centers, 
schools  of  public  health,  accredited 
graduate  medical  education  programs, 
nursing  schools  and  various  practice 
settings.  It  is  uniquely  structured  to 
access  current  HP/DP  instruction  for 
health  professionals  of  multiple 
disciplines  and  to  influence  the 
development  of  essential  information  as 
required.  The  Association  also  has 
developed  and  provided  access  to 
preventive  medicine  teaching  and 
curriculum  materials  for  both  pre- 
service  health  professions  education 
and  continuing  education.  Many  of 
these  materials  are  proprietary  in 
natxire. 

Federal  Involvement 

.  The  Cooperative  Agreement 
mechanism  is  being  used  for  this  project 

to  allow  for  substantial  Federal 
programmatic  involvement  with  the 
planning,  development,  administration, 
and  evaluation  of  the  proposed  projects. 

Requests  for  Additional  Information 

Requests  for  additional  information 
regarding  this  sole  source  cooperative 
agreement  should  be  directed  to:  D.W. 
Chen,  M.D.,  MPH,  Bureau  of  Healtii 
Professions,  Room  8-101,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  Telephone:  (301)  443-6853. 
FAX:  (301)  443-1164,  Email: 
dwchen9hrsa.dhhs.gov. 

Requests  for  additional  information 
for  the  initial  project  concerning  vaccine 
benefit-risk  curriculum  development 
should  be  directed  to:  Pamela  A.  Eason, 
M.P.A. .  Bureau  of  Health  Professions, 
Room  8A-35,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  Telephone: 
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(301)  443-3474.  FAX:  (301)  443-3354, 
e-mail:  pea5on9hTsa.dhhs.gov. 

Dated:  November  14,  1997. 
Claade  Earl  Fox. 
Acting  Administrator. 
[FR  Doc  97-30782  FUed  11-21-47;  8:45  am) 

MLUNO  COOC  41«»-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HseHh  Resources  end  Services 
Administration 

Proposed  Special  Factors  for  Grants 
for  nsaldawcy  Training  and  Advanced 
Education  in  ttw  General  Practice  of 
Dentistry  Programs  for  Fiscal  Yssr 
IMS 

Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  Programs  are 
authorized  under  section  749,  title  VII  of 
the  Public  Health  Service  Act,  as 
amended  by  the  Health  ProfiBssions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408,  dated  October 
13, 1992. 

Propoaed  Special  Factors 

The  following  Special  Factors  are 
propoaed: 

Special  Factors 

In  determining  the  funding  of 
approved  applications,  the  Secretary 
will  consido'  the  following  Special 
Factors: 

Conununity  linkageB — This  special 
factor  may  be  ad(fressed  by  the 
establishment  of  academic-community 
linkages,  in  particular  linkages  between  . 
the  training  program  and  underserved 
populations  or  communities. 
Documentation  of  such  linkages  should 
include  verification  that  at  Irast  20%  of 
residents'  training  time  occurs  in  one  or 
more  underserved  settings.  Memoranda 
of  agreement  and  letters  of  support  from 
the  community  settings  involved  should 
be  included  in  the  appropriate  appendix 
of  the  application. 

Establishment  of  new  PGY~1  training 
positions — To  address  the 
recommendations  of  expert  {>anels  such 
as  the  Institute  of  Medicine  and  Pew 
Commission  on  Health  that  a  year  of 
post-doctoral  training  be  available  for  all 
dental  graduates,  and  that  the  majority 
of  these  positions  be  in  general  dentistry 
programs,  this  special  factor  may  be 
addressed  by  the  establishment  of  new 
postgraduate  year-one  (PGY-1)  tFBining 
positions,  either  through  the 
establishment  of  a  new  program  or  the 
expansion  of  an  existing  program.  An 
increase  in  the  nimiber  of  PGY-2 


positions  does  not  address  the  intent  of 
this  special  factor. 

Innovative  training  methods — 
Examples  of  ways  in  which  applicants 
address  this  special  factor  might  include 
new  sponsor/co-sponsor  arrangements; 
different  organizational  and 
administrative  structures;  expanded 
private/public  sector  affiliations  and ' 
setting  linkages;  and  creative 
applications  for  current  instructional 
telecommunications  and  computer 
technologies. 

Peer  reviewers  will  take  into 
consideration  the  extent  to  which 
proposals  address  these  Special  Factors 
and  adjust  their  individual  technical 
review  scores  accordingly. 

An  announcement  mil  be  made  in  the 
HRSA  Preview  for  grant  programs  which 
will  conduct  competitive  cycles  in  FY 
1998. 

The  comment  period  is  30  days.  All 
comments  received  on  or  before 
December  24. 1997  will  be  considered 
before  the  final  review  criteria  are 
established.  Written  comments  should 
be  addressed  to:  Bemice  Parlak, 
Division  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administratios;  Parklawn 
Building,  Room  8-101.  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 
Telephone:  (301)  443-6853;  FAX:  (301) 
443-1164. 

All  comments  received  will  l}e 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental  and  Public  Health  Professions,  at 
the  above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Dated:  November  14, 1997. 
Claade  Earl  Fox, 
Acting  Administrator 
(FR  Doc.  97-30781  Filed  11-21-07;  8:45  am) 

■NJJNQ  COM  41«0-1S-r 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-4210-M-Oq 

Housing  Opportunities  for  Psrsons 
Witti  AIDS  Program;  Announcsmsnt  of 
Funding  Awards— Fiscal  Ysar  1997 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  funding  awards. 


In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dievelopment 
Reform  Act  of  1989,  this  notice 
announces  the  funding  decisions  made 


by  the  Department  in  a  competition  for 
funding  under  the  Fiscal  year  1997 
Housing  Opportunities  for  Persons  with 
AIDS  (NOPWA)  program.  The  notice 
contains  the  names  of  award  winners 
and  the  amounts  of  the  awards. 
FOR  FURTHER  MFORMATKM  CONTACT: 
David  Vos,  Acting  Director,  Office  of 
HIV/ AIDS  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
7154.  451  Seventh  Street,  SW, 
Washington,  DC  20410.  telephone  (202) 
708-1934.  the  TTY  number  for  the 
hearing  impaired  is  (202)  708-2565. 
(These  are  not  toll-free  numbers). 
Information  on  HOPWA,  conununity 
development  and  consolidated 
planning,  and  other  HUD  programs  may 
also  be  obtained  from  the  Community 
Connections  information  center  at  1- 
800-998-999  (voice)  or  1-800-^83- 
2209  (TTY);  by  email  at 
amcomOaspensys.com;  or  by  internet  at 
gopher://amcom.aspensys.com.  The 
HUD  Home  Page  address  on  the  World 
Wide  Web  is  http://www.hud.gov. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  competition  was  to 
awuxl  grants  for  housing  assistance  and 
supportive  services  by  three  types  of 
projects:  (1)  Grants  for  special  projects 
of  national  significance  which,  due  to 
their  innovative  nature  or  their  potential 
for  replication,  are  likely  to  serve  as 
effective  models  in  addressing  the  needs 
of  low-income  persons  living  with  HIV/ 
AIDS  and  their  families,  including  at 
least  one  grant  for  National  HOPWA 
Technical  Assistance;  (2)  grants  for 
projects  under  the  HIV  Multiple- 
diagnoses  Initiative  (MDI)  which,  due  to 
their  innovative  natiire  or  their  potential 
for  replication,  are  likely  to  serve  as 
effective  models  in  addressing  the  needs 
of  low-income  persons  living  with  HIV/ 
AIDS  and  their  families  who  are  also 
homeless  and  have  chronic  alcohol  and/ 
or  other  drug  abuse  problems  and/or 
serious  mental  illness;  and  (3)  grants  for 
projects  which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  to  services  for  low- 
income  persons  living  with  HIV/ AIDS 
and  their  families  in  areas  that  do  not 
receive  HOPWA  formula  allocations, 
including  additional  funds  for  the 
evaluation  of  MDI  grant  selected  under 
the  1996  competition. 

The  HOPWA  assistance  made 
available  in  this  announcement  is 
authorized  by  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12901),  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  and  was  appropriated  by  the 
Department's  appropriation.  The 
"Department  of  Veterans  Affairs  and 
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Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriation 
Act,  1997"  (Pub.  L.  102-204,  approved 
September  26, 1996).  The  competition 
was  announced  in  a  Notice  of  Funding 
Availability  (NOFA)  published  in  the 
Federal  Register  on  May  7, 1997  (62  FR 
25082).  Applications  were  rated  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.241. 

A  total  of  $19,600,000  was  awarded 
for  27  applications.  In  accordance  with 
section  102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545).  the  Department  is 
publishing  the  grantees  and  amounts  of 
the  awards  in  Appendix  A. 

Dated:  November  17, 1997. 
Jacquie  Lawing, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 

Appendix  A— FY  1997  HOPWA 
Competitive  Grants 

Chart  1.  Awards  for  Projects  That  Are 
Part  of  Long  Term  comprehensive 
Strctegies  (Non-Formula  Areas) 

Alaska  Housing  Finance  Corporation, 

Anchorage,  Alaska,  $572,800 
New  Mexico  Mortgage  Finance 

Authority,  Albuquerque  and  Gallup, 

New  Mexico,  $1,100,000 
Rhode  Island  Housing  and  Mortgage 

Finance  Corporation,  Providence, 

Cumberland  and  Cranston,  Rhode 

Island,  $1,097,030 
Wyoming  Department  of  Health,  Casper, 

Wyoming,  $288,640 
Pima  County  Community  services, 

Tucson,  Arizona,  $639,196 

Chart  2.  Awards  for  Special  Projects  of 
National  Significane 

The  AIDS  Project,  Portland,  Maine, 

$1,064,194 
AS)S  Housing  Corporation,  Boston, 

Massachusetts  for  the  New  England 

region,  $749,689 
San  Diego  County,  Department  of 

Housing  and  Community 

Development,  San  Diego,  San  Marcos 

and  Vista,  California,  $1,053,800 
North  Carolina  Department  of 

Environment,  Health  and  Natural 

Resources,  Charlotte,  Raleigh, 

Greenville,  Wilmington,  and  eastern 

rural  NC,  $785,714 
Kentucky  Housing  Corporation, 

Louisville,  Lexington,  Dayton  and 

Covington,  Kentucky,  $901,323 
Ho'omana'olana.  Honolulu,  Hawaii, 

$1,028,797 
Hudson  Planning  Group,  Inc.,  New  York 

aty,  $334,750 


Chart  3.  Award  for  National  HOPWA 
Technical  Assistance — SPNS 

AIDS  Housing  of  Washington,  Seattle, 
Washington  for  nation-wide  activities, 
$1,030,000 

Chart  4.  Awards  for  the  HIV  Multiple- 
Diagnoses  Initiative 

aty  of  Bridgeport,  Bridgeport, 

Connecticut,  $1,270,000 
Church  Avenue  Merchants  Block 

Association  (CAMBA),  Brooklyn,  New 

York  City,  $1,199,901 
AIDS  Task  Force  of  Alabama,  Inc., 

Birmingham,  Alabama,  $1,270,000 
The  Salvation  Army,  Hartxir  Light 

Multi-Service  Center,  Minneapolis, 

Minnesota,  $1,200,000 
Catholic  Community  Services,  Hudson 

Coimty  Division,  Jersey  Qty,  New 

Jersey,  $1,236,922 
Local  Health  Couincil  of  East  Central 

Florida,  Inc.,  Orlando,  Florida, 

$1,205,903 
Center  for  Children  &  Families, 

Manhattan,  New  York  City, 

$1,221,450 

Chart  5.  Additional  Pat  III  Funds  for 
Evaluation  of  1996  HIV  Multiple- 
Diagnoses  Initiative  Projects 

Bernal  Heights  Housing  Corporation, 

San  Francisco,  California,  $50,000 
Housing  Authority  of  Santa  Cruz,  Santa 

Cruz  Co.,  California,  $50,000 
Housing  &  Services  Inc.  (of  South 

Florida),  Miami,  Florida,  $50,000 
Baltimore  Department  of  Housing  and 

Community  Development,  Baltimore, 

Maryland,  $50,000 
Catholic  Community  Services,  Jersey 

aty.  New  Jereey,  $49,936 
United  Bronx  Parents,  Inc.,  New  York 

City,  $50,000 
Houston  Regional  HIV/ AIDS  Resoiurce 

Group,  Inc.,  Houston,  Texas,  $50,000 
Total  for  all  27  grants:  $19,600,000 

IFR  Doc.  97-30612  Filed  11-21-97;  8:45  am] 
BIUJNG  CODE  421»-3»-H 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Nortti  American  Wetlands 
Conservation  Council;  Meeting 
Announcement 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  American 
Wetlands  Conservation  Coimcil 
(Council)  will  meet  on  December  10  to 
review  proposals  for  funding  submitted 
purauant  to  the  North  American 
Wetlands  Conservation  Act  Upon 


completion  of  the  Council's  review, 
proposals  will  be  submitted  to  the 
Migratory  Bird  Conservation 
Commission  for  funding  approval.  The 
meeting  is  open  to  the  public. 
DATES:  December  10. 1997.  9:00  A.M, 
ADDRESSES:  The  meeting  will  be  held  at 
the  Tensas  River  National  Wildlife 
Refuge,  Route  2,  Box  295,  Tallulah, 
Louisiana,  (318)  574-2664.  The  North 
American  Wetlands  Conservation 
Council  Coordinator  is  located  at  the 
Fish  and  Wildlife  Service,  Arlington 
Square  Building,  4401  N.  Fairfax  Drive, 
Room  110,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Coordinator,  North  American  Wetlands 
Conservation  Coimcil,  (703)  358-1784. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (Pub.  L. 
101-233, 103  Stat.  1968,  December  13, 
1989,  as  amended),  the  North  American 
Wetlands  Conservation  Council  is  a 
Federal-State-private  body  which  meets 
to  consider  wetland  acquisition, 
restoration,  enhancement  and 
management  projects  for 
recommendation  to  and  final  approval 
by  the  Migratory  Bird  Conservation 
Commission.  Proposals  from  State, 
Federal,  and  private  sponsors  require  a 
minimum  of  50  percent  non-Federal 
matching  funds. 

Dated:  November  14, 1997. 
Daniel  M.  Asha, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Serrice. 

[FR  Doc.  97-30802  Filed  11-21-97;  8:45  am) 
8IUJN0  CODE  4310-66-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 

[00-06^-1490-01,  COC-60372, 000-60683, 
endCOC-60911] 

Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action,  direct 

sale  of  public  lands  in  Boulder  County, 

CO. 

StiMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  disposal  by  direct  sale  imder  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713)  at  no  less  than  the  appraised  fair 
market  value: 

COC-60372 

T.  1  N..  R.  71  W..  Section  6:  portion  of 

Mineral  Survey  (M.S.)  18390,  comprising 
approximately  0.04  acres. 
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coc-soes3 

r.  S  N..  R.  71  W..  S«ctioB  19:  punl  of  pcMic 
bzul  bordered  by  M.S.  15068.  the 
KaUwrine  H.  and  M.S.  12927.  the  Charter 
Oak.  comprising  approximately  0. 1 


GOC-Mtll 

T.  i  S.,  R.  72  W.,  Section  7:  portion  of  lot 
59,  comprising  approximately  0.4  acres. 

The  land  in  parcel  COC-60372  will  be 
offered  to  Steven  Strand.  The  land  in 
parcel  (X)C-60883  will  be  offered  to 
Ron  Brotzman,  agent  for  Old  Republic 
National  Title  Incurance  Company.  The 
land  in  parcel  COC-60011  will  be 
offered  to  Richard  Marchese.  These 
sales  will  be  made  to  resolve 
inadvertent  trespass  situations.  This 
determination  amends  the  segregation  of 
February  10, 1995  to  allow  for  sale 
under  Section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  1976.  Lot 
designations  and  exact  acreages  will  be 
determined  before  sale.  Minerals  will  be 
included  if  determined  appropriate. 
Detailed  information  concerning  these 
sales,  including  price,  patent 
reservations,  etc.  will  be  available  upon 
request. 

Any  parcels  not  purchased  when 
initially  offered,  will  be  offered 
competitively  to  the  public  through 
sealed  bids  on  the  next  scheduled  sale 
day. 

DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address  until  January  15,  1998. 
A00AES8ES:  Bureau  of  Land 
Management,  Canon  City  District.  3170 
E.  Main  St.  Canon  City.  Colorado  81212. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
Fackrell,  Realty  Specialist,  (719)  269- 
8525. 

StiPPt^MENTARY  INFORI«ATK)N:  Any   , 
adverse  comments  will  be  evaluated  by 
the  State  Director,  and  he  may  vacate, 
modify,  or  continue  this  realty  action. 
Dannie  R.  Sparks, 
District  Manager. 

IFR  Doc.  97-30714  Filed  11-21-97;  8:45  am] 
BNJJNQCOOE  4310-g»-P 


DEPARTMENT  OF  THE  INTERtOR 

National  Park  Service 

Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statennent  on 
the  General  Management  Plan  for  Little 
River  Canyon  National  Preserve, 
Alabama 

SUiaHARY:  The  National  Park  Service 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  accompany  its 
General  Management  Plan  (CMP)  for 
Little  River  Canyon  National  Preserve. 


The  Service  invites  suggestions  for 
issues  to  be  considered  and  ideas  for 
resolving  the  issues. 

DATES:  Scoping  suggestions  should  be 
submitted  on  or  before  January  1 ,  1998 
to  ensure  adequate  consideration  by  the 
Service. 

ADDRESSES:  Superintendent,  Little  River 
Canyon  NatioiMl  Preserve,  P.O.  Box  45. 
Fort  Payne,  Alabama  35967.  Telephone: 
(205)  997-9239. 

SUPPLEMENTARY  MFORMATION:  In  1995, 
the  National  Park  Service  began  the 
preparation  of  an  Environmental 
Assessment  (£A)  on  the  CMP. 

This  included  scoping  for  the  EA.  The 
National  Park  Service  has  aimounced 
that  an  EIS  on  GMPs  will  be  prepared 
for  all  park  units.  To  comply  with  this 
policy,  a  formal  scoping  period  is 
announced. 

Comments  are  invited  on  any  issue 
believed  to  be  relevant  to  Preserve 
management  and  should  be  submitted  to 
the  Superintendent  whose  address  is 
given  above.  No  public  scoping  meeting 
will  be  held.  We  urge  that  comments  be 
made  in  writing.  Issues  may  be 
suggested  for  the  Service  to  consider 
during  its  planning  as  well  as 
suggestions  for  resolution.  Issues 
currently  being  considered  include  the 
preservation  of  water  quality  and 
quantity,  the  preservation  and 
management  of  the  Preserve's  natural 
features  and  cultural  resources, 
identification  of  resource  compatible 
recreational  pursuits,  and  infrastructure 
needs.  Central  to  these  issues  is  the 
determination  of  the  Preserve's 
mission — its  purpose  and  significance. 
The  plan  Mrill  identify  desired 
conditions  for  resources  and  visitor 
experiences  for  various  management 
units  within  the  Preserve.  A  draft  GMP/ 
EIS  will  be  prepared  and  presented  to 
the  public  for  review  and  conmient 
followed  by  preparation  and  availability 
of  the  final  GMP/EIS. 

Dated:  November  5, 1997. 
Daniel  W.  Brown, 
Regional  Director.  Southeast  Region. 
[PR  Doc.  97-30800  Filed  11-21-97;  8:45  am) 
BHJJNaCOOC  4310-70-M 


NATIONAL  PARK  SERVICE 
Tallgrass  Prairie  National  Preserve 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  first  meeting  of  the  Tallgrass 
Prairie  National  Preserve  Advisory 
Committee.  Notice  of  this  meeting  is 


required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

DATES,  TME,  AND  ADDRESS:  Wednesday, 
December  10, 1997;  8  a.m.  imtil 
business  and  public  comment  are 
complete;  St.  Anthony's  Hall,  6th  and 
Elm  Street,  Strong  City,  Kansas. 

This  business  meeting  is  open  to  the 
public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  people  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  An  agenda  will  be 
available  from  the  Superintendent  1 
week  prior  to  the  meeting.  Attendees  are 
encouraged  to  participate  in  these 
meetings.  If  you  would  like  to  address 
the  committee,  please  contact  the 
Superintendent  by  December  1,  1997,  at 
the  address  or  telephone  number  listed 
below  requesting  that  your  name  be 
added  to  the  agenda.  Depending  on  the 
number  of  requests,  the  Superintendent 
has  the  right  to  limit  the  amount  of  time 
each  participant  is  allowed  to  address 
this  committee.     . 

FOR  FURTHER  MFORMATION  CONTACT: 
Steve  Miller,  Superintendent,  Tallgrass 
Prairie  National  Preserve,  P.O.  Box  585, 
Cottonwood  Falls,  Kansas  66845;  or 
telephone  him  at  316-273-6034. 

SUPPI.EMENTARY  INFORMATION:  The 
Tallgrass  Prairie  National  Preserve  was 
established  by  Public  Law  104-333. 
dated  November  12, 1996. 

Dated:  November  14, 1997. 
WilUani  W.  Schenk, 

Regional  Director,  hAidweti  Region. 

[FR  Doc.  97-30801  Filed  11-21-97;  8:45  am] 

SNJJNOCOOC  431»-7»-H 


JUDIQAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Criminal  Procedure  ^ 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 

ACTION:  Notice  of  cancellation  of  open 
hearing. 

SUMMARY:  The  Criminal  Rules  public 
hearing  scheduled  to  be  held  in  New 
Orleans,  Louisiana,  on  December  12, 
1997,  has  been  canceled.  (Original 
notice  of  hearing  appeared  in  the 
Federal  Register  of  August  25, 1997.) 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 
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Dated:  November  18, 1997. 
John  K.  Rabiej. 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  97-30787  Filed  11-21-97;  8:45  am] 
BlUINa  CODE  t210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Committee  on  Rules  of  Practice  and 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Committee  on  Rules  of 
Practice  and  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Committee  on  Rules  of 
Practice  and  Procedure  will  hold  a  two- 
day  meeting.  The  meeting  will  be  open 
to  public  observation  but  not 
participation. 
DATE:  January  6-9, 1998. 
TIME:  8:30  a.m.-5:00  p.m. 
ADDRESS:  Fess  Parker's  Double  Tree 
Hotel,  633  East  Cabrillo  Boulevard, 
Santa  Barbara,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  November  18, 1997. 
John  K.  Rabiei, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  97-30768  Filed  11-21-97;  8:45  am] 
BIUJNO  CODE  2Z1»-B5-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Office  of  Justice  Programs;  Agency 
Information  Collection  Activities: 
Extension  of  a  Currently  Approved 
Collection;  Comments  Requested 

ACTION:  Notice  of  information  collection 
under  review;  a  1-minute  survey  on 
curfews. 

The  Department  of  Justice,  Office  of 
Juvenile  Justice  and  E)elinquency 
Prevention  previously  published  this 
notice  in  the  Federal  Register  on 
September  12,  1997  for  60  days.  During 
this  comment  period  no  comments  were 
received  by  the  Department  of  Justice. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  December  24, 1997. 

Written  comments  and/or  suggestions 
regarding  the  item(s]  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  E>epartment  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  202- 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DO J),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW., 
Washington,  DC  205301  Additionally, 
comiments  may  be  submitted  to  DOJ  via 
fiacsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  A  1- 
Minute  Survey  on  Curfews. 

(3)  Agency  form  nimiber,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form,  None;  Sponsoring  component, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary,  State  and  local 
governments;  Other,  Not-for-profit 
institutions.  The  purpose  of  the  data 
collection  is  to  gather  information  from 
jurisdictions  on  the  use  of  juvenile 
curfew  and  its  effectiveness  as  a  tool  to 
reduce  juvenile  crime  and  victimization. 
The  survey  form  will  be  sent  to  all  those 


who  were  mailed  a  copy  of  an  OJJDP 
Bulletin  on  the  topic  of  cur£ew. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2.000  respondents  at  1  minute 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  33.3  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  stroEq^y 
encouraged. 

Dated:  November  18. 1997. 
Robert  B.  Briggs, 

Department  Clearance  Ofpcer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-30759  Filed  11-21-97;  8:45  am) 

BIUJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Beneffts 
Administration 

[ProMIMIed  Transaction  Exemption  97-61; 
Exemption  AppHcaUon  No.  O-O0685,  at  aL] 

Grant  of  Individual  Exemptions; 
EBPUfe  insurance  Company 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  FederaJ 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
bave  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  bearing,  unless  otherwise  stated,  were 
received  by  the  Department 
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The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847,  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

EBPLife  Insnrance  Company,  Located 
in  Minneapolis,  Minnesota 

[Prohibited  Transaction  Exemption  97-61. 
Application  No.  D-968S] 

Exemption 

Section  I — Transaction 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply,  effective  from 
April  15, 1994,  to  July  1. 1997,  to  the 
reinsurance  of  risks  and  the  receipt  of 
premiums  there&om  by  EBPLife 
Insurance  Company  (EBPLife)  in 
connection  with  certain  stop-loss 
policies  (the  Stop-Loss  Policy  or  Stop- 
Loss  Policies)  issued  by  unrelated  third 
party  insurance  carriers  (the  Carriers  or 
Carrier)  to  employers  (the  Employers  or 
Employer)  any  of  whose  employees 
were  covered  by  various  employee 
welfare  benefit  plans  (the  Plans  or 
Plan), I  when  at  the  time  EBPLife 
reinsured  risks  and  received  premiums. 
Affiliates  of  EBPLife.  as  defined  in 
paragraph  (a)  of  section  III  below  or  the 
predecessors  of  such  Affiliates  also 
provided  non-discretionary 
administrative  services  to  such  Plans  for 


>  The  Departneiit.  horain.  i*  not  providing  reliaf 
for  transactions  involving  any  plans  sponsored  by 
EBPLife  or  iu  affiliates  (the  Affiliates),  as  defined 
in  paragraph  (a)  of  lectioa  Ui  below,  or  any 
predacaaaoii  of  such  Affiliates.  In  this  regard, 
EBPLifis  represents  that  it  may  have  issued  stop-loas 
or  other  insurance  contracts  in  connection  with 
welbre  benefit  plans  that  covered  employees  of 
EBPLife,  its  Affiliates  or  predecessors  of  such 
Affiliates.  However,  in  all  cases,  EBPUfe  represents 
that  it  either  satisfies  the  requirements  of  the 
statutory  exemption  provided  by  section  406(b)(S) 
of  the  Act.  or  it  ensures  that  the  insurance  contracts 
are  not  "plan  aaiati"  witliin  the  meaning  of  the  Act 


a  fee.  provided  that  the  conditions  set 
forth  in  section  n  below  were  satisfied. 

Section  II — Conditions 

This  exemption  is  conditioned  upon 
the  adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements,  as  of  the  effective  dates  of 
this  exemption: 

(a)  Each  transaction  was  effected  by 
EBPLife  in  the  ordinary  cotirse  of  its 
business  as  an  insurance  company; 

(b)  The  terms  of  each  transaction  were 
at  least  as  favorab^  to  the  Plans  as  those 
negotiated  at  arm's-length  with 
luuelated  third  parties  under  similar 
circumstances; 

(c)  The  combined  total  of  all  fees  and 
other  consideration  received  by 
EBPLife,  its  Affiliates,  and  predecessors 
of  such  Affiliates  for  the  provision  of 
services  to  Employers  and  their  Plans 
and  in  connection  with  the  purchase  of 
insurance  contracts  was  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  sections  408(b)(2)  and 
408(c)(2)  of  the  Act. 

(d)  EBPLife.  its  agents  or  Affiliates,  or 
the  predecessors  to  such  Affiliates  have 
not  served  as:  (1)  trustees  to  any  of  the 
Plans  (other  than  as  non-discretionary 
trustees,  as  defined  in  paragraph  (f)  in 
section  IU  below,  who  do  not  render 
investment  advice  with  respect  to  any  of 
the  assets  of  sucii  Plans);  (2)  plan 
administrators,  within  the  meaning  of 
section  3(16)(A)  of  the  Act;  (3) 
fiduciaries  who  are  expressly  authorized 
in  writing  to  manage,  acquire,  or 
dispose  of  the  assets  of  any  of  the  Plans; 
or  (4)  employers  any  of  whose 
employees  are  covered  by  any  of  the 
Plans. 

(e)  EBPLife.  its  Affiliates,  or  the 
predecessors  of  such  Affiliates  have  not 
acted  as  fiduciaries  in  connection  with 
the  decision  by  the  Employer  to 
purchase  Stop-Loss  Policies  reinsured 
by  EBPLife; 

(f)  As  of  the  effective  dates  of  this 
exemption,  if  an  Employer  executed  an 
agreement  (the  Administration 
Agreement)  with  the  Affiliates  of 
EBPLifa  or  with  the  predecessors  of 
such  Affiliates  to  provide  services  to  an 
Employer  or  Plan;  and  such  Employer 
also  purchased  or  renewed  a  Stop-Loss 
Policy  reinsured  by  EBPLife  for  the 
purpose  of  funding  a  Plan,  then  the 
fiduciaries  of  such  Plan  (the  Plan 
Fiduciaries  or  Plan  Fiduciary),  as 
defined  in  paragraph  (g)  of  section  III 
below,  must  have  received  prior  to  the 
decision  which  resulted  in  the  retention 
of  Affiliates  of  EBPLife  or  the 
predecessors  of  such  Affiliates  to 
provide  services  and  stop-loss  insurance 
reinsiired  by  EBPLife,  a  full  and  detailed 


written  disclosure,  including  but  not 
limited  to  a  copy  of  the  Administration 
Agreement  which,  among  other  things, 
disclosed  whether  EBPLife  reinsured 
risk  under  a  Stop-Loss  Policy  issued  to 
the  Employer  of  such  Plan  and 
described  all  of  the  services  provided  by 
EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affiliates  to  such 
Plan  or  such  Employer.  Such 
disclosures  have  been  provided  by 
EBPLife  or  its  Affiliates  or  by  the 
predecessors  of  such  Affiliates,  in  a 
form  calculated  to  be  understood  by 
such  Plan  Fiduciaries  who  have  no 
special  expertise  in  insurance. 

(g)(1)  As  of  the  effective  dates  of  this 
exemption,  and  prior  to  the  execution  of 
a  transaction  described  in  this 
exemption,  following  receipt  of  the 
disclosures,  described  in  paragraph  (f) 
of  this  section  II,  the  Plan  Fiduciary,  by 
signing  the  Administration  Agreement, 
acknowledged  receipt  of  such 
disclosures  and  acknowledged  that  the 
decision  to  engage  in  a  transaction 
which  is  the  subject  of  this  exemption 
was  a  decision  made  in  a  fiduciary 
capacity,  and  that  such  Plan  Fiduciary 
approved  of  the  subject  transaction. 

(2)  With  respect  to  the  renewal  by 
Employers  during  the  effective  period  of 
this  exemption  of  expired  Stop-Loss 
Policies  reinsured  by  EBPLife  where 
Affiliates  of  EBPLife  or  the  predecessors 
of  such  Affiliates  were  parties  in  interest 
with  respect  to  a  Plan  by  reason  of  the 
provision  of  services  to  such  Plan,  the 
written  disclosures  required  under 
paragraph  (f)  of  this  section  n  need  not 
have  been  repeated,  imless — 

(A)  More  than  three  years  had  passed 
since  such  disclosures  were  made  with 
respect  to  the  same  kind  of  services 
provided  by  the  Affiliates  of  EBPLife  or 
by  predecessors  of  such  Affiliates  or  the 
same  kind  of  reinsurance  of  the  risk  on 
the  Stop-Loss  Policies,  or 

(B)  The  reinsurance  of  the  risk  on 
such  Stop-Loss  Policies  by  EBPLife  or 
the  receipt  of  compensation  for  services 
by  Affiliates  of  EBPLife  or  by 
predecessors  of  such  Affiliates  thereto 
was  materially  different  from  that  for 
which  approval  described  in  paragraph 
(g)  of  this  section  II  was  obtained. 

(h)  The  Plans  have  paid  no 
commission  with  respect  to  the 
reinsurance  by  EBPLife  of  the  Stop-Loss 
Policies. 

(i)  Each  of  the  Plan  Fiduciaries  have 
not  received,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
his  or  her  own  personal  accotint  bom 
EBPLife,  any  of  i!s  Affiliates,  any 
predecessors  of  such  Affiliates,  or  other 
party  dealing  with  any  of  the  Plans  in 


Federal  Regiater  /  VoL  62.  Na  228  /  MoiAy.  November  24.  1997  /  NotJces MMl 


connection  with  a  transaction  described 
in  this  exemption. 

(j)  EBPLife  and  its  Affiliates  and  any 
predecessors  of  such  Affiliates  followed 
the  standard  claims  processing  practices 
regarding  any  claims  submitted  with 
respect  to  benefits  under  any  of  the 
Plans  covered  by  any  of  the  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(k)  The  Employer  nad  final  authority 
regarding  the  payment  or  nonpayment 
of  any  and  all  claims  submitted  with 
respect  to  tranefits  under  any  of  the 
Plans  covered  by  the  Stop-Loss  Policies 
reinsiu-ed  by  EBPLife; 

(1)  EBPLife  or  its  Affiliates  or  the 
predecessors  of  such  Affiliates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  full  and  detailed 
written  reports  which  detail  any  and  all 
of  the  following  information: 

(1)  The  average  tum-around  time  fitim 
the  date  that  a  claim  was  initially 
received  to  the  date  that  the  claim  was 
processed  for  payment; 

(2)  The  percentage  of  claims 
processed  within  the  target  period,  as 
set  forth  in  the  Administration 
Agreement; 

(3)  The  average  tum-aroimd  time  frx>m 
the  date  that  a  claim  was  received  to  the 
date  that  a  claim  was  actually  paid;  and 

(4)  A  summary  of  pending  claims  that 
were  received  but  not  paid  accompanied 
by  a  code  indicating  the  reason  why 
each  claim  had  not  yet  been  paid. 

(m)  Regarding  its  operations  and 
reserves,  EBPLife  complied  with  all 
applicable  requirements  of  law  and 
insurance  regulations  of  the  State  of 
Oklahoma,  where  it  is  domiciled  and 
licensed  to  do  business; 

(n)  EBPLife  has  been  subject  to  a 
finanrial  audit  by  the  Department  of 
Insurance  of  the  State  of  Oklahoma, 
where  it  is  domiciled  and  licensed  to  do 
business  no  less  frequently  than  once 
ever\'  three  years; 

(o)  The  issuing  Carriers  of  the  Stop- 
Loss  Policies  are  fully  liable  for  all 
claims  covered  by  the  Stop-Loss  Policies 
in  excess  of  the  applicable  stop-loss 
limits  imder  such  Stop-Loss  Policies; 

(p)  Where  the  Stop-Loss  Policies  are 
reinsured  by  EBPLife,  EBPLife,  as 
reinsurer,  is  fully  liable  for  the 
payments  of  claims  imder  such  Stop- 
Loss  Policies; 

(q)  Independent  insurance 
consultants,  who  were  imrelated  to 
EBPLife.  its  Affiliates,  or  to  the 
predecessors  of  such  Affiliates,  solicited 
bids  for  administrative  services  and/or 
Stop-Loss  Policies  on  behalf  of 
Employers  and  served  as  brokers  or 
agents  to  Employers  with  respect  to  the 
purchase  by  Employers  of  Stop-Loss 
Policies  reinsured  by  EBPLife; 


(r)(l)  EBPLife  or  its  Affiliates  retain  or 
the  predecessors  of  such  Affiliates  have 
retained  for  a  period  of  six  (6)  years 
from  the  date  of  any  transaction  covered 
by  this  exemption,  the  records  necessary 
to  enable  the  persons,  as  described  in 
paragraph  (s)  of  this  section  II,  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  Such 
records  shall  include,  but  not  be  limited 
to,  the  following  information: 

(A)  A  copy  of  the  information 
disclosed  by  EBPLife,  its  Affiliates,  or 
by  the  predecessors  of  such  Affiliates  to 
the  Plan  Fiduciaries,  pursuant  to 
paragraph  (f)  of  section  II  above; 

(B)  A  copy  of  the  Administration 
Agreement  which  discloses,  among 
other  things,  whether  EBPLife  reinsures 
risk  under  a  Stop-Loss  Policy  issued  to 
an  Employer; 

(C)  Any  additional  information  or 
documents  provided  to  any  Plan 
Fiduciary  with  respect  to  a  transaction 
covered  by  this  exemption; 

(D)  Evidence  of  the  written 
acknowledgment  of  receipt  of 
disclosures  by  the  Plan  Fiduciary  as 
described  in  paragraph  (g)  of  this 
section  II. 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occiured  if,  due  to 
circumstances  beyond  the  control  of 
EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affiliates,  such 
records  were  or  are  lost  or  destroyed 
prior  to  the  end  of  the  six  (6)  year 
period. 

(3)  No  party  in  interest,  other  than 
EBPLife,  its  Affiliates,  and  the 
predecessors  of  such  Affiliates,  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  imder  section  502(i)  of  the  Act, 
if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (s)  of  this  section 
II;  and 

(S)(l)  Except  as  provided  in  paragraph 
(s)(2)  of  this  section  II  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (r)  of  section  II  above  are 
imconditionally  available  for 
examination  during  normal  business 
hoius  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor; 

(B)  Any  fiduciary  of  each  of  the  Plans 
or  any  duly  authorized  employee  or 
representative  of  such  fiduciary;  and 

(C)  Any  Employer  of  Plan  participants 
and  beneficiaries,  any  participant  or 
beneficiary  of  the  Plans  or  didy 
authorized  employee  or  representative 
of  such  participant  or  beneficiary;  any 
employee  organization  any  of  whose 
members  are  covered  by  a  Plan. 


(2)  None  of  the  persons  described  in 
paragraph  (8)(l)  (B)  and  (C)  of  section  II 
shall  be  authorized  to  examine  trade 
secrets  of  EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affiliates  or 
commercial  or  financial  information 
whic:h  is  privileged  or  confidential. 

Section  HI — Definitions 

For  purposes  of  this  exemption: 

(a)  An  "Affiliate"  or  "Affiliates"  of  a 
person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual; 

(c)  The  term,  "relative,"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  a 
sister. 

(e)  The  term  "non-discretionary 
services"  means  custodial  services  and 
services  ancillary  to  custodial  services, 
none  of  which  services  are 
discretionary. 

(f)  The  term  "non-discretionary 
trustee"  of  a  Plan  means  a  trustee  whose 
powers  and  duties  with  respect  to  any 
assets  of  the  Plan  are  limited  to  (1)  the 
provision  of  non-discretionary  trust 
services,  as  defined  in  paragraph  (e)  of 
this  section  IU,  to  the  Plan,  and  (2) 
duties  imposed  on  the  trustee  by  any 
provision  or  provisions  of  the  Act. 

(g)  The  term  "Plan  Fiduciary"  or 
"Plan  Fiduciaries"  means  a  per8on(s) 
who  are  independent  of  EBPLife,  its 
Affiliates,  and  any  predecessors  of  sutJi 
Affiliates,  are  sufficiently 
knowledgeable  with  respect  to 
administration,  benefits,  funding,  and 
any  matters  related  thereto  concerning 
such  Plan,  are  capable  of  making  an 
informed  and  independent  decision, 
and  are  responsible  for  executing  the 
Aflministration  Agreement  and  for 
deciding  to  purchase  or  renew  the  Stop* 
Loss  Policies  reinsured  by  EBPLife. 
EFFECTIVE  DATE:  The  exemption  is 
effective,  from  April  15, 1994,  to  July  1. 
1997. 

Written  Comments 

In  the  Notice,  the  Department  invited 
all  interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on* 
the  proposed  exemption  within  45  days 
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of  the  date  of  the  publication  of  the 
Notice  in  the  Federal  Register  on  July 
11, 1M7.  All  conunentx  and  requests  for 
hearing  wrere  due  by  August  25. 1997. 
Subsequently,  on  two  occasions  the 
applicant  requested  additional  time 
within  which  to  notify  interested 
persons.  Accordingly,  the  Department 
agreed  to  extend  the  comment  period  to 
October  29. 1997. 

As  of  the  close  of  the  extended 
comment  period,  the  Department  had 
received  no  requests  for  hearing. 
However,  the  Department  did  receive  a 
comment  letter  from  the  applicant, 
EBPLife,  dated  September  3,  1997,  in 
which  the  applicant  confirmed  the  July 
1,  1997,  sale  by  First  Data  Corporation 
of  its  administrative  service  affiliate. 
First  Health,  to  an  unrelated  com(>any. 
As  a  result  of  that  sale,  EBPLife  no 
longer  has  ciurent  plan  sponsor  clients 
with  respect  to  which  it,  or  its  Affiliates, 
provides  both  reinsurance  and  non- 
discretionary  administrative  services. 
Accordingly,  the  Department  has 
determined  to  amend  the  effective  date 
of  the  exemption  to  cover  the  period 
firom  April  15, 1994,  the  date  the 
application  was  filed,  to  July  1,  1997, 
the  date  when  the  First  Health  was  sold. 

After  full  consideration  and  review  of 
the  entire  record,  including  the  written 
comment  filed  by  the  applicant,  the 
Department  has  determined  to  grant  the 
exemption,  as  modified  and  clarified 
above.  The  comment  submitted  by  the 
applicant  to  the  Department  has  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  available  for  public 
inspection  in  the  Public  Documents 
Room  of  the  Pension  Welfare  Benefits 
Administration,  Room  N-5638,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  IX!  20210. 

For  a  complete  statement  of  the  facts 
and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refier  to  the  Notice  published 
on  July  11,  1997.  62  FR  37299. 
FOR  FURTHER  MFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-6883.  (This  is  not 
a  toll-free  number.] 

Franklin  ft  Darie,  P.C  Profit  Sharing 
Plan  (the  Plan),  Located  in  Trojr, 
Midugan 

fProhibited  Transaction  No.  97-62; 
Exemption  Application  No.  D-104S0I 

Exemption 

The  sanctions  resulting  Grora  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  ttie  Code,  shall  not  apply 


to  two  loans  (the  Loans)  totaling 
$229,000  to  Franklin  *  Davis,  P.C 
(F&D),  the  Plan's  sponsor  and  a 
disqualified  i}erson  with  respect  to  the 
Plan,  by  the  individual  account  (the 
Account)  of  Bruce  W.  Franklin  (Mr. 
Franklin),  provided  the  following 
conditions  are  satisfied:  (a)  The  terms  of 
the  Loans  are  at  least  as  favorable  to  the 
Plan  as  those  obtainable  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
the  Loans  do  not  exceed  25%  of  the 
assets  of  the  Account;  (c)  the  first  Loan 
(Loan  1)  is  secured  by  a  second 
mortgage  on  certain  real  property  which 
has  been  appraised  by  a  qualified 
independent  appraiser  to  have  a  fair 
market  value  not  less  than  150%  of  the 
amount  of  Loan  1  plus  the  balance  of 
the  first  mortgage  which  it  secures;  (d) 
the  second  Loan  (Loan  2)  is  secured  by 
certain  sec\irities  which  have  a  fair 
market  value  not  less  than  200%  of 
Loan  2;  and  (e)  the  fair  market  value  of 
the  collateral  remains  at  least  equal  to 
the  percentages  described  in  conditions 
(c)  and  (d),  above,  throughout  the 
duration  of  the  Loans.^ 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  2,  1997  at  62  FR  51692. 
FOR  FURTHER  INFORMATIOM  CONTACT:  Gary 
H.  Lefl^owitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(cK2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  tilings 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  {urticipants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  t^  plan  must 
operate  for  the  exclusiv^Mnefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


'Sinca  Mr.  Franklin  i*  tba  tote  ownar  of  FaO  and 
the  ooly  participaDt  in  the  Plan,  thers  a  do 
juriadiction  under  Title  I  of  the  Act  pursuant  to  29 
CFR  2S10.3-3(b).  Ho%»«var.  thara  ii  juhadiction 
under  Title  n  of  the  Ad  pursuant  to  taction  4975 
of  the  Coda. 


(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C.,  tliis  19th  day 
of  November,  1997. 
Ivan  Straafeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc  97-30827  Filed  11-21-47:  8:45  am] 
aajjNO  cooc  4sio-»-# 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  O-10328,  et  aL] 

Proposed  Exemptions;  MS  Commodity 
investments  Portfolio  ii,  LP.  (the 
Partnership,  et  ai.) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/ or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  CommentB  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  afiiacted  l^  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
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include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210.  Attention: 

Application  No. .  stated  in  each 

Notice  of  Proposed  Exemption.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Dociunents  Room  of  Pension  and 
Welfare  Benefit^  Administration,  U.S. 
Department  of  Labor,  Room  N-5507, 
200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836.  32847.  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  bets  and 
representations. 


MS  Commodity  InveatmentB  Portfolio 
n,  U.  (the  Paitnerahip)  and  Morgan 
Stanley  Commoditiea  Management,  Inc. 
(MSCM,  CoUectivflly  the  Applicants), 
Located  in  New  York.  NY 

(Application  Nos.  O-10328  and  D-10329] 

Propoeed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedtires  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  August  10, 1990). 

Section  I.  Covered  Transactitms 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  firom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D),  shall  not  apply,  efiiactive 
April  3, 1996,  to  the  acquisition  or 
redemption  of  units  (the  Units  or  Unit) 
in  the  Partnership  by  certain  plans  (the 
Plans  or  Plan)  that  invest  in  the 
Partnership,  where  MSCM,  the  general 
partner  of  the  Partnership,  and/or  its 
affiliates  are  parties  in  interest  and/or 
disqualified  persons  with  respect  to 
such  Plans;  provided  that  the 
conditions,  as  set  forth  below  in  Section 
n  are  satisfied  as  of  the  effective  date  of 
this  exemption.' 

Section  U.  General  Conditions 

This  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
applications  are  true  and  complete,  and 
that  the  applications  accurately  describe 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

(a)  Prior  to  the  investment  of  the 
assets  of  a  Plan  in  the  Partnership,  a 
fiduciary  of  such  Plan  (the  Plan 
Fiduciary  or  Plan  Fiduciaries)  who  is/ 
are  independent  of  MSCM  and  its 
affiliates  must  approve  such  investment. 

(b)  MSCM  has  determined  and 
documented  and  will  determine  and 
document,  pursuant  to  a  written 
procedure,  that  the  decision  of  a  Plan  to 
invest  in  the  Partnership  was  and  will 
be  made  by  a  Plan  Fiduciary  who  was 
and  is  independent  of  MSC^  and  its 
affiliates  and  who  was  and  is  capable  of 
making  an  informed  investment 
decision  about  investing  in  the    ' 
Partnership. 


>  For  purposee  of  thi*  exemption,  referance*  io 
f  pecific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


(c)  The  independent  Plan  Fiduciary  of 
each  Plan  investing  in  the  Partnership 
has  retained  and  will  retain  complete 
discretion  with  respect  to  transactions 
initiated  by  such  Plan  involving  the 
acqiiisition  or  redemption  of  Units  in 
the  Partnership. 

(d)  Neither  MSCM  nor  its  affiliates 
has  any  discretionary  authority  or 
control  with  respect  to  the  investment  of 
assets  by  Plans  in  the  Partnership  act 
renders  investment  advice  (within  the 
meaning  of  29  CFR  25 10. 3-2 1(c)  with 
respect  to  the  investment  of  such  assets. 

(e)  No  Plan  investing  in  the 
Partnership  has  acquired  and  held  or 
will  acquire  or  hold  Units  in  the 
Partnership  that  represent  more  than  20 
percent  (20%)  of  the  assets  of  the 
Partnership. 

(f)  At  the  time  of  any  acquisition  of 
Units  by  a  Plan,  the  aggregate  value  of 
the  Units  acquired  and  held  by  such 
Plan  does  not  exceed  10  percent  (10%) 
of  the  assets  of  such  Plan. 

(g)  At  the  time  transactions  are 
entered  into,  the  terms  of  such 
transactions  are  at  least  as  fovorable  to 
the  Plans  as  those  obtainable  in  arm's 
length  transactions  with  an  unrelated 

(h)  No  Plan  has  paid  or  will  pay  a  fee 
or  commission  to  MSCM  or  any  of  its 
affiliates  by  reason  of  the  acquisition  or 
redemption  of  Units  in  the  Partnership. 

(i)  The  total  fees  paid  to  MSCM  have 
constituted  and  will  constitute  no  more 
than  reasonable  compensation,  within 
the  meaning  of  sections  408(bK2)  and 
408(c)(2)  of  the  Act 

(j)  Only  Plans  with  assets  having  an 
aggregate  market  value  of  at  least  $25 
million  have  been  and  will  be  permitted 
to  invest  in  the  Partnership,  except  that 
in  the  case  of  two  or  more  Plans 
maintained  by  a  single  employer  or 
controlled  group  of  employers,  the  $25 
million  dollar  requirement  may  be  met 
by  aggregating  the  assets  of  such  Plans, 
if  the  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust. 

(k)  Prior  to  making  an  investment  in 
the  Partnership,  the  independent  Plan 
Fiduciary  of  each  potential  Plan 
investor,  and/or  such  Plan  investor's 
authorized  representative  has  been  and 
will  be  provided  by  MSCM  or  by  an 
affiliate  with  a  written  copy  of  the 
following  offering  materials: 

(1)  the  Private  Placement 
Memorandimi  of  the  Partnership  (the 
Memorandum)  (which  contains  among 
other  things,  a  description  of  the 
offering  of  Units,  all  material  facts 
concerning  the  purpose,  structure,  and 
operation  of  the  Partnership,  as  well  as 
any  associated  risk  factors,  and  a 
description  of  the  relationships  existing 
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between  N4SCM,  Morgan  Stanley  Asset 
MmafBment  Inc.  (MSAM).  Morgan 
Stanley  ft  Co.  Incorporated  (MS&Co), 
and  Morgan  Stanley  Group  Inc.  (the  MS 
Group)); 

(2)  the  then-current  limited 
partnership  apament  (the  LP 
Agreement)  betweau  MSCM  and  the 
investors  in  the  Partnership;  and 

(3)  the  then-current  subscription 
agreement  (the  Subscription  Agreement) 
(an  executed  copy  of  which  is  delivered 
to  a  subscriber  and/or  its  authorized 
representative  as  soon  as  practicable 
following  such  subscriber's  investment 
in  the  Partnership)  and  the  Investor 
Certification  previously  furnished  by 
MSCM  or  its  affiliates  to  the 
independent  Plan  Fiduciaries  for 
completion  which  contains  information 
about  each  potential  Plan  investor, 
specifies  such  Plan's  proposed 
investment  in  the  Partnership,  and 
docimients  the  fact  that  the  investment 
decision  is  being  naade  by  an 
independent  Plan  Fiduciary  who  is 
capmla  of  making  an  informed 
investment  decision  about  investing  in 
the  Partnership. 

(1)  With  respect  to  the  ongoing 
participation  in  the  Partnership,  the 
independent  Plan  Fiduciary  of  each 
Plan  invested  in  the  Partnership  has 
received  and  will  receive,  within  the 
time  periods  specified  below,  the 
following  additional  written  disclosures 
from  MSCM  or  from  its  affiliates: 

(1)  within  ninety  (90)  days  after  the 
close  of  each  fiscal  year,  audited 
financial  statements  of  the  Partnership, 
prepared  annually  by  a  qualified, 
independent,  public  accountant 
includiofi: 

(i)  a  btuance  sheet;  (ii)  a  statement  of 
income  or  a  statement  of  loss;  (iii)  the 
net  asset  value  of  the  Partnership,  as  of 
the  end  of  the  two  preceding  fiscal 
years;  (iv)  either  (A)  the  net  asset  value 
per  outstanding  Unit  as  of  the  end  of  the 
reporting  period  or  (B)  the  total  value  of 
each  participant's  interest  in  the 
Partnership  as  of  the  end  of  such  period; 
(v)  a  statement  of  changes  in  partner's 
capital;  and  (vi)  the  amoimt  of  the  total 
fees  paid  to  MSCM  or  to  its  affiliates  by 
the  Partnership  during  such  period. 

(2)  within  thirty  (30)  days  after  the 
end  of  each  calendar  month,  a  monthly 
statement  of  account  prepared  by 
MSCM  or  by  its  affiliates  containing  the 
following  unaudited  financial 
information: 

(i)  the  total  amount  of  realized  net 
gain  or  loss  on  commodity  interest 
positions  liquidated  during  the 
reporting  period:  (ii)  the  change  in 
unrealized  net  gain  or  loss  on 
commodity  interest  positions  during 
such  reporting  period;  (iii)  the  total 


amount  of  net  gain  or  loss  from  all  other 
transactions  in  which  the  Partnership 
engaged  during  such  reporting  period; 
(iv)  the  total  amount  of  management 
fees,  advisory  fees,  brokerage 
commissions,  and  other  fees  for 
commodity  interests  and  other 
investment  transactions  incurred  or 
accrued  by  the  Partnership  during  such 
reporting  period;  (v)  the  net  assets  value 
of  the  Partnership  as  of  the  beginning  of 
such  reporting  period;  (vi)  the  total 
amount  of  additions  to  Partnership 
capital  made  during  such  reporting 
period;  (vii)  the  total  amount  of 
withdrawals  from  and  redemption  of 
Units  in  the  Partnership  during  such 
reporting  period;  (viii)  the  total  net 
income  or  loss  of  the  Partnership  during 
such  reporting  period;  (ix)  the  net  assets 
value  of  the  Partnership  as  of  the  end  of 
such  reporting  period;  and  (x)  either  (A) 
the  net  asset  value  per  outstanding  Unit 
as  of  the  end  of  such  reporting  period 
or  (B)  the  total  value  of  each 
participant's  interest  in  the  Partnership 
as  of  the  end  of  such  reporting  period. 

(m)  The  Partnership  has  not  engaged 
and  will  not  engage  in  swaps 
transactions,  as  defined  in  Section  Ill(d) 
below. 

(n)  The  Partnership  has  not  invested 
in  and  will  not  invest  iii  any  entity  in 
which  MS  Group  or  any  of  its  affiliates 
has  an  ownership  interest. 

(o)  Affiliates  of  MSCM  have  not 
invested  in  and  will  not  invest  in  the 
Partnership. 

(p)  The  non-U.S.  commodity  trading 
activities  of  the  Partnership  has  been 
and  will  be  limited  to  the  London 
Metals  Exchange  (the  LME). 

(q)  The  Applicants  have  not  accepted 
and  will  not  accept  subscriptions  irom 
Plans  which  permit  participants  to 
exercise  control  over  the  decision  to 
acquire  or  redeem  Units; 

(r)  MSCM  has  maintained  and  shall 
maintain,  for  a  period  of  six  years,  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (s)  of  this 
Section  n  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  MSCM  and/or  its 
affiliates,  the  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  (6) 
year  period,  and  (b)  no  party  in  interest 
or  disqualified  person  other  than  MSCM 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act,  or  to  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  if 
the  records  have  not  been  maintained  or 
are  not  maintained,  or  have  not  been 
available  »  are  not  available  for 


examination  as  required  by  paragraph 
(s)  of  this  Section  fl  below. 

(s)(l)  Except  as  provided  in 
subsection  (2)  of  this  paragraph  (s)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (r)  of  this  Section  II  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(a)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(b)  any  fiduciary  of  any  Plan  investing 
as  a  limited  partner  in  the  Partnership 
or  any  duly  authorized  representative  of 
such  fiduciary; 

(c)  any  contributing  employer  to  any 
Plan  investing  as  a  limited  partner  or 
any  duly  authorized  employee 
representative  of  such  employer, 

(d)  any  participant  or  beneficiary  of 
any  participating  Plan  investing  as  a 
limited  partner,  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary;  and 

(e)  any  other  limited  partner. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (b)-(e)  of 
paragraph  (sKl)  of  this  Section  n  shall 
be  authorized  to  examine  the  trade 
secrets  of  MSCM  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  m.  Definitions 

For  purposes  of  this  exemption: 

(a)  An  affiliate  of  a  person  includes — 

(1)  any  person  directiy  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  of  such  person.  (For 
purposes  of  this  subsection,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.) 

(2)  any  officer,  director,  or  partner  in 
such  person,  and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  or  a  5  percent  (5%)  or  more 
partner  or  owner. 

(b)  A  Plan  or  the  Plans  has  not 
included  and  will  not  include  any 
individual  account  plan(s]  where 
participants  have  the  right  to  exercise 
control  over  the  decision  to  acquire  or 
redeem  Units. 

(c)  A  Plan  Fiduciary  or  Plan 
Fiduciaries  is  defined  as  a  fiduciary  or 
fiduciaries  of  a  Plan  who  is/are 
independent  of  MSCM  and  its  affiliates. 

(d)  A  swap  transaction  is  defined  as 
an  individually  negotiated,  non- 
standardized  agreement  between  two 
parties  to  exchange  cash  flows  at 
specified  intervals  known  as  payment  or 
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settiement  dates.  The  cash  flows  of  a 
swap  are  either  fixed,  or  calculated  for 
each  settlement  date  by  multiplying  the 
quantity  of  the  underlying  asset 
(notional  principal  amount]  by  specified 
reference  rates  or  prices.  Depending 
upon  the  type  of  underlying  asset,  the 
great  majority  of  these  transactions  are 
classified  into  interest  rate,  currency, 
commodity,  or  equity  swaps.  Interim 
payments  are  generally  netted,  with  the 
difference  being  paid  by  one  party  to  the 
other. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  retroactively,  as  of 
April  3, 1996,  the  date  the  Partnership 
was  organized. 

Summary  of  Facts  and  Representations 

1.  The  MS  Group  is  a  publicly-traded 
company  whose  shares  are  listed  on  the 
New  York  Stock  Exchange.  The  MS 
Group  is  a  worldwide  financial  services 
firm  employing  more  than  9,000  people 
which  provides,  directiy  or  through  its 
subsidiaries,  services  to  a  large  and 
diversified  group  of  clients  and 
customers,  including  corporations, 
governments,  and  individual  investors. 

One  subsidiary  of  the  MS  Group  is 
MS&Co,  a  Delaware  corporation  with 
business  offices  in  New  York,  New 
York.  MS&Co  is  a  registered  futures 
commission  merchant,  a  member  of  the 
National  Futures  Associations  (NFA),  a 
registered  broker-dealer,  a  member  of 
the  National  Association  of  Securities 
Dealers,  and  a  member  of  most  major 
United  States  and  foreign  commodity 
exchanges. 

MSCM,  a  Delaware  corporation,  is  a 
wholly-owned  subsidiary  of  the  MS 
Group.  Since  )une  4,  1992,  MSCM  has 
been  a  registered  commodity  pool 
operator  and  commodity  trading  advisor 
and,  as  of  the  same  date,  has  been  a 
member  of  the  NFA  in  such  capacities. 
Currentiy,  MSCM  serves  as  the  trading 
advisor  for  several  U.S.  and  ofiishore 
funds.  As  of  January  31, 1997,  MSCM 
had  $10  million  in  total  assets  and  $8.5 
million  in  total  shareholder's  equity.  As 
of  January  31, 1997,  MSCM  had  total 
assets  under  management  of 
approximately  $130,740,000. 

Another  wholly-owned  subsidiary  of 
the  MS  Group,  MSAM,  a  Delaware 
corporation,  is  registered  with  the 
Securities  and  Exchange  Commission  as 
an  investment  adviser,  is  registered  with 
the  Commodity  Futures  Trading 
Commission  as  a  commodity  trading 
advisor,  and  is  a  member  of  the  NFA  in 
such  capacity.  MSAM  also  meets  the 
definition  of  a  "qualified  professional 
asset  manager"  as  contained  in  Part  V  of 


the  Department's  Prohibited  Transaction 
Class  Exemption  84-1 4. ^ 

2.  The  Partnership  is  a  Delaware 
limited  partnership  with  offices  in  New 
York,  New  York.  The  aggregate  fair 
market  value  of  the  total  assets  of  the 
Partnership,  as  of  August  15, 1996,  was 
approximately  $15  million.  The 
Partnership  was  organized  on  April  3, 
1996,  in  order  to  trade,  buy,  sell,  or 
otherwise  acquire,  hold,  or  dispose  of 
commodity  futures  contracts  (die 
Commodity  Interests)  on  U.S. 
commodity  exchanges  and  on  non-U.S. 
commodity  exchanges.  It  is  represented 
that  the  Partnership  may  engage  in  the 
business  of  trading  commodity  interests 
directiy  or  through  partnerships,  joint 
ventures,  or  similar  arrangements. 

It  is  represented  that  the  trading 
strategy  of  the  Partnership  has  been  and 
will  be  applied  to  a  broad  range  of 
conunodities,  including  commodity 
interests  on  metals,  energy  products, 
grains,  livestock,  and  other  commodities 
selected  by  MSCM  bom  time  to  time.  It 
is  represented  that  the  assets  of  the 
Partnership  has  consisted  and  will 
consist  solely  of  cash,  Treasury 
securities,  and  positions  with  respect  to 
exchange-traded  futures  contracts. 
Further,  the  Applicants  have  agreed  as 
a  condition  of  this  exemption  that  the 
Partnership  will  not  engage  in  swaps 
transactions,  as  defined  in  Section  111(d) 
above. 

The  Applicants  represent  that  the 
Partnership  has  invested  and  will  invest 
solely  in  assets  for  which  independent, 
objective  pricing  information  is  readily 
available.  In  this  regard,  the  Applicants 
state  that  the  Partnership's  open  futures 
positions  are  valued  by  reference  to  the 
closing  price  for  each  futures  contract 
on  the  applicable  conunodity  exchange. 
It  is  represented  that  the  current  value 
of  any  Treasury  securities  has  been  and 
will  be  determined  by  reference  to 
prices  established  in  over-the-counter 
transactions  by  persons  unaffiliated 
witii  MSCM. 

It  is  further  represented  that  the 
trading  strategy  of  the  Partnership  has 
been  and  will  be  limited  in  the 
following  manner:  (a)  The  Partnership 
has  maintained  and  will  maintain  only 
long  positions  in  Commodity  Interests; 
(b)  The  Partnership  has  traded  and  will 
trade  only  futures  contracts  that  are  or 
may  be  traded  on  U.S.  rnmmodity 
exchanges  or  the  LME;  (c)  the 
Partnership  has  not  traded  and  will  not 
trade  interests  on  financial  instruments 
(including  stock  indices)  and  foreign 


'The  final  exemption  for  PTCE  84-14  was 
published  in  the  Federal  Register  on  March  13, 
1984,  (49  FR  9494),  and  the  proposed  exemption 
was  published  in  the  Federal  Register  on  December 
21, 1982.  (47  FR  56945). 


currencies;  (d)  the  underlying  value  of 
the  positions  entered  into  in  the 
commodity  interest  markets  has  been 
and  will  be  targeted  at  1.0  times  the 
assets  of  the  Partnership;  (e)  at  the  time 
of  the  initial  closing  and  thereafter  upon 
every  portfolio  reweighting:  a  minimum 
of  10  percent  (10%)  of  the  Partnership's 
assets  has  been  and  will  be  exposed  to 
commodity  sectors  in  energy,  precious 
metals,  and  base  metals;  a  maximum  of 
25  percent  (25%)  of  the  Partnership's 
assets  have  been  and  will  be  exposed  to 
any  one  sector;  and  a  maximum  of  15 
percent  (15%)  of  the  Partnership's  assets 
have  been  and  will  be  exposed  to  one 
particular  commodity. 

The  Applicants  have  agreed  that  as  a 
condition  of  this  exemption,  any  non- 
U.S.  commodity  trading  activities  of  the 
Partnership  will  be  limited  to  the  LME, 
which  is  subject  to  substantial 
regulation  by  the  Securities  and  Futures 
Authority  and  the  Securities  Investments 
Board  in  the  United  Kingdom. 

3.  MSCM,  as  the  sole  discretionary 
general  partner  of  the  Partnership, 
controls,  conducts,  and  manages  the 
business  of  the  Partnership,  including 
executing  various  documents  on  behalf 
of  the  Partnership,  determining  the 
distributions,  if  any,  of  profits  and 
income,  and  supervising  the  liquidation 
of  the  Partnership.  It  is  represented  that 
the  affairs  of  the  Partnership  will  be 
wound  up  and  the  Partnership 
liquidated  as  soon  as  practicable  upon 
the  first  to  occur  of:  (a)  Deceml)er  31, 
2026,  or  (b)  certain  other  terminating 
events,  as  set  forth  in  the  LP  Agreement 

In  addition,  MSCM  has  retained 
MSAM,  an  affiliate  of  MSCM,  as  the 
trading  advisor  for  the  Partnership  and 
cash  management  advisor  with  overall 
responsibility  for  the  investment  of  the 
assets  of  the  Partnership  and  for  the 
Partnership's  trading.  MSAM  has 
selected  MSCM  to  make  trading 
decisions  on  behalf  of  the  Partnership  of 
Commodity  Interests  on  all  U.S. 
exchanges  and  on  the  LME.  It  is 
represented  that  notwithstanding  any 
such  delegation,  MSAM  remains  liable 
to  the  Partnership  for  the  trading  of 
Commodity  Interests  on  behalf  of  the 
Partnership,  to  the  same  extent  as  if 
MSAM  alone  were  making  the  actual 
trading  decision  regarding  such 
Commodity  Interests. 

With  respect  to  the  trading  of 
Commodity  Interests  by  the  Partnership. 
MSCM  has  retained:  (1)  MS&Co  to  act  as 
the  futures  commission  merchant  with 
respect  to  trading  by  the  Partnership  on 
U.S.  exchanges;  and  (2)  Morgan  Stanley 
International  Limited  to  act  as  the 
futures  commission  merchant  with 
respect  to  trading  by  the  Partnership  on 
the  LME.  In  this  regard,  the  Applicants 
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have  represented  that,  in  ccHUiaction 
with  the  Partnership's  commodity 
trading  activities,  any  transaction  on  the 
LME  with  respect  to  which  it  eventuates 
that  an  affiliate  of  MSCM  is  the  formal 
counterparty,  will  be  a  "blind 
transaction"  (i.e.,  one  in  which  the 
identity  of  the  counterparty  is  not 
within  the  knowledge  or  control  of 
MSCM  or  any  affiliate  thereof).  The 
Applicants  represent  that,  in  connection 
with  any  commodity  trading  on  the 
LME.  the  Partnership  and  any  affiliates 
of  MSCM  will  retain  independent  floor 
brokers.  Although  it  is  possible  that  the 
Partnership  and  an  affiliate  of  MSCM 
will  use  the  same  floor  broker,  the 
Applicants  represent  that  MSCM  will 
instruct  any  floor  broker  retained  on 
behalf  of  the  Partnership  not  to  cross 
trades  with  an  affiliate  of  MSCM. 

4.  The  Partnership  pays  monthly  to 
MSCM  an  administrative  fee  (the 
Administrative  Fee)  computed  daily  and 
equal  to  a  percentage  of  the  net  assets 
of  the  Partnership,  as  of  the  beginning 
of  each  day  (before  deduction  of  an 
incentive  fee  (the  Incentive  Fee) 
described  below).  It  is  represented  that 
MSCM,  as  general  partner,  is 
responsible  for  paying  all  of  the 
ortiinary  administrative  expenses, 
brokerage  commissions,  any  per 
transaction  service  charges,  and  any 
other  similar  fees  with  respect  to  trading 
by  the  Partnership.  To  the  extent  any 
expenses  exceed  the  amount  of  the 
Administrative  Fee  paid  to  MSCM,  the 
Partnership  is  not  responsible  for  the 
payment  of  any  such  additional 
expenses.  However,  it  is  represented 
that  MSCM  received  from  the 
Partnership  reimbursement  for 
organizational  expenses  and  initial 
oaring  costs. 

Further,  the  Partnership  pays  monthly 
to  MS  AM  for  services,  as  described 
above,  a  management  fee  (the 
Management  Fee)  computed  daily  and 
equal  to  a  percentage  of  the  net  assets 
of  the  Partnership  as  of  the  beginning  of 
each  day,  before  deduction  of  the 
Incentive  Fee,  as  more  fully  described  in 
the  paragraph  below.  In  consideration 
for  making  trading  decisions  with 
respect  to  the  Partnership  with  regard  to 
its  conunodity  interest  trading,  MSAM 
pays  to  MSCM  80  percent  (80%)  of  such 
Management  Fee  and  100  percent 
(100%)  of  the  Incentive  Fee. 

With  respect  to  the  Incentive  Fee,  it 
is  represented  that  the  Partnership  pays 
to  MSAM  at  the  end  of  each  annual 
incentive  period  an  Incentive  Fee  equal 
to  a  percentage  of  the  amount  that  the 
Partnership's  net  performance  exceeds  a 
target  return.  Net  performance  equals 
the  realized  and  unrealized  trading 
profits  and  losses  of  the  Partnership 


plus  interest  income  credited  to  the 
Partnership,  less  the  Management  Fee, 
the  Administrative  Fee,  and  other  fees 
and  costs  of  the  Partnership  (but  not 
including  the  Incentive  Fee.  initial 
offering  costs,  and  extraordinary 
expenses).  Net  Performance  is  meesured 
over  a  period  of  not  less  than  one  (1) 
year.  The  target  return  against  which 
this  performance  is  compared  is  a 
predetermined  objective  index.  It  is 
represented  that  the  calculation  of  the 
Incentive  Fee  complies  with  the  terms 
and  conditions  of  SEC  Rule  205-3  and 
is  reviewed  by  an  independent 
accounting  firm  as  part  of  an  annual 
audit  of  the  Partnership's  financial 
statements.^ 

5.  It  is  represented  that  Units  in  the 
Partnership  have  been  and  will  be 
offered  to  investors  under  exemptions 
from  registration,  pursuant  to  section 
4(2)  of  the  Securities  Act  of  1933  (the 
1933  Act)  and  Rule  506  of  Regulation  D 
promulgated  thereimder.'*  It  is 
represented  that,  as  the  Partnerehip  is 
not  a  private  investment  company,  it  is 
not  required  to  limit  the  number  of  its 
investors  to  100. 

The  Memorandum  provided  for  an 
initial  offering  of  Units  in  the 
Partnership  for  sale  through  MS&Co  for 
a  period  of  thirty  (30)  days  from  the  date 
of  the  Memorandum  (i.e..  May  23, 
1996).  subject  to  the  discretion  of 
MSCM  to  shorten  or  extend  such  period. 
No  minimum  amount  of  sales  of  Units 
was  necessary  in  order  for  the  initial 
offering  to  close.  In  this  regard,  it  is 
represented  that  the  date  of  the  initial 
closing  was  July  1 ,  1996. 

Following  the  initial  closing,  Units  in 
the  Partnership  have  been  and  will  be 
continually  offered  on  a  daily  basis 
through  MS&Co  to  new  investors  who 
are  qualified  and  to  existing  limited 
partners  of  the  Partnership  in  a  private 
offiering  (the  Continuous  Offering).  In 
this  regard,  the  Partnership  may 
continue  indefinitely  to  sell  Units, 
subject  to  the  discretion  of  MSCM 
which  may  at  any  time  or  from  time  to 


'The  Applicants  maintain  that  the  [nceotive  Fee 
stnicture.  described  herein,  is  comparable  in  several 
respects  to  the  performance  fee  arrangements 
previously  reviewed  by  the  Department  of  Labor  in 
certain  advisory  opinion  letters,  66-20A.  86-21A, 
and  89-31A.  In  this  regard,  the  Applicants  have  not 
riiqilMltd  relief  for  the  receipt  of  the  Incentive  Fee 
by  MSAM  aral/or  by  its  affiliates.  The  Department, 
herein,  offers  no  opinion  as  to  whether  the 
Incanli  ve  Fee  structure  violates  any  provision  of  the 
prohibited  transaction  provisions  of  section  406  of 
the  Act.  n«r  is  the  Department  providing  relief. 
herein,  for  the  receipt  by  MSCM  or  by  its  affiliates 
of  any  Incentive  Fee. 

*Rula  S06  provides  a  special  exemption  for 
limited  otfars  and  sales  of  securities  by  an  issuer 
without  regard  to  the  dollar  amount  of  the  offering. 
In  particular.  Rule  S06(b)(2)(i)  limiU  to  35  tlte 
number  of  non-accredited  investors  in  an  offering. 


time  terminate  and  recommence  the 
offering.  The  Applicants  have  agreed,  as 
a  condition  of  this  exemption,  that 
affiliates  of  MSCM  will  not  be  permitted 
to  invest  in  the  Partnership. 

After  the  initial  offering,  the 
minimum  investment  in  the  Partnership 
per  subscriber  is  $5,000,000.  with  a 
$50,000  minimum  for  additional 
investments  by  existing  limited  partners 
in  the  Partnership,  subject  to  exceptions 
at  the  discretion  of  MSCM.  There  is  no 
limit  on  the  total  capitalization  of  the 
Partnership.  It  is  represented  that  as  of 
April  2.  1997.  the  capital  of  the 
Partnership  totaled  $25,400,000. 

During  tne  Continuous  Offering,  Units 
have  been  and  will  be  issued  as  of  the 
close  of  business  each  business  day  at 
a  price  per  Unit  equal  to  the  net  asset 
value  per  Unit,  as  of  the  date  of 
issuance.  The  net  asset  value  of  a  Unit 
is  defined  as  net  assets  allocated  to 
capital  accounts  divided  by  the 
aggregate  nimiber  of  Units.  It  is 
represented  that  the  net  assets  of  the 
Partnership  are  determined  in 
accordance  with  generally  accepted 
accounting  principles  consistenUy 
applied  under  the  accrual  basis  of 
accoimting.  It  is  represented  that  the 
market  values  of  the  Commodity 
Interests  of  the  Partnerehip  are 
determined  by  MSCM  in  good  faith  on 
a  basis  consistently  applied  in 
accordance  with  generally  accepted 
accounting  principles. 

6.  The  Applicants  maintain  that  the 
assets  of  the  Partnership  may  be  deemed 
to  be  plan  assets  pursuant  to  29  CFR 
2510.3-101  of  regulations  issued  by  the 
Department  (the  Plan  Asset 
Regtilations).  Under  the  Plan  Asset 
Regulations,  when  a  plan  acquires  an 
equity  interest  in  an  entity,  such  as  the 
Partnership,  which  interest  is  not  a 
publicly  offered  security  (as  in  the  case 
of  the  Units),  nor  a  security  issued  by 
an  investment  company  registered 
under  the  Investment  Company  Act  of 
1940,  the  underlying  assets  of  the  entity 
will  be  deemed  to  include  plan  assets, 
if  25  percent  (25%)  of  the  outstanding 
interests  of  such  entity  are  held  by 
"benefit  plan  investors,"  as  defined  in 
the  Plan  Asset  Regulations.  It  is 
anticipated  that  prior  to  the  grant  of  this 
proposed  exemption  the  equity 
participation  by  Plans  in  the  Partnership 
may  exceed  25  percent  (25%)  of  the 
total  value  of  all  of  the  Partnership 
Units.  If  and  when  such  event  occurs, 
the  underlying  assets  of  the  Partnership 
will  constitute  "plan  assets"  within  the 
meaning  of  29  CFR  2510.3-101. 
Accordingly,  the  Applicants  have 
requested  that  the  exemption  be 
effective,  as  of  April  3.  1996,  the  date  on 
which  the  Partnership  was  organized. 
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7.  Once  the  assets  of  the  Partnership 
are  deemed  to  be  assets  of  the  Plans 
which  invest  in  the  Partnership,  by 
virtue  of  its  discretionary  authority  and 
control  over  such  assets  as  general 
partner,  MSCM  becomes  a  fiduciary 
within  the  meaning  of  section  3(21)  of 
the  Act.  and  a  party  in  interest,  pursuant 
to  section  3(14)(A)  of  the  Act.  with 
respect  to  any  Plan  which  invests  in  the 
Partnership. 

Further,  the  MS  Group  anticipates 
that  Plans  for  which  the  MS  Group  or 
its  affiliates  perform  services  will  invest 
in  the  Partnerehip.  In  this  regard,  as  set 
forth  in  the  most  recent  Memorandiun, 
it  is  represented  that  the  MS  Group  or 
its  affiliates  provide:  (a)  Brokerage 
services  to  plans;  (b)  asset  management 
and/or  investment  advisory  services  to 
plans;  and  (c)  services  to  plans  as 
custodian,  clearing  agent,  and/or 
trustee.  Accordin^y,  MSCM  may  also 
be  a  party  in  interest  with  respect  to 
Plans  which  invest  in  the  Partnership  by 
virtue  of  the  affiliation  of  MSCM  wiUi 
other  entities  that  are  fiduciaries  of 
Plans  or  that  provide  services  to  such 
Plans.  It  is  further  represented  that  other 
partners  of  the  Partnership,  as  yet 
luiidentified,  may  also  be  parties  in 
interest  with  respect  to  Plans  which 
invest  in  the  Partnership. 

8.  The  Applicants  seek  a  retroactive 
exemption  for  the  acquisition  of  Units 
in  the  Partnership  by  Plans  fix>m  MSCM, 
the  general  partner  of  the  Partnership, 
and  other  potential  parties  in  interest 
with  respect  to  such  Plans,  which  may 
constitute  prohibited  transactions 
between  such  Plans  and  such  parties  in 
interest  under  section  406(a)  of  the  Act 
In  this  regard,  the  acquisition  of  Units 
by  the  Plans  may  be  characterized  as  an 
indirect  sale  by  each  existing  ptutner  of 
the  Partnership  of  a  portion  of  its 
Partnership  interest  to  such  investing 
Plan  (and  a  corresponding  transfer  of 
Plan  assets)  in  violation  of  section 
406(a)(1)(A)  and/or  406(a)(1)(D)  of  the 
Act.  Likewise,  the  redemption  of  Units 
by  a  Plan  may  be  characterized  as  an 
indirect  sale  of  a  portion  of  such  Plan's 
redeemed  interest  in  the  Partnership  to 
each  remaining  partner  (and  a 
corresponding  transfer  of  Plan  assets)  in 
violation  of  section  406(a)(1)(A)  and/or 
406(a)(1)(D)  of  the  Act,  if  a  party  in 
interest  to  the  Plan  is  involved. 
Accordingly,  the  Applicants  request  an 
administrative  exemption  from  the 
Department  with  respect  to  the 
acquisition  and  redemption  of  Units  in 
the  Partnership  by  Plan  investors. 

As  discussed  aoove,  the  Applicants 
have  represented  that  MSCM  and  its 
affiliates  provide  various  investment- 
related  services  to  Plans  that  may  invest 
in  the  Partnership  and  also  provide 


comparable  services  to  the  Partnership. 
In  this  regard,  the  Applicants  are  of  the 
opinion  that  in  the  ordinary  course  of 
trading  of  commodities  futures,  any 
prohibited  transactions  that  may  arise, 
other  than  those  for  which  relief  is 
prop>osed  herein,  would  result  bom  the 
Partnership  engaging  in  trading  through 
a  futures  commission  merchant  that  is  a 
party  in  interest  with  respect  to  a  Plan 
invested  in  the  Pdrtnership.  To  the 
extent  that  the  provision  of  services  by 
MSCM  and  its  affiliates  to  the 
Partnership  constitutes  an  indirect 
furnishing  of  services  to  Plans  invested 
in  the  Partnership  which  is  prohibited 
under  section  406(a)  of  the  Act,  the 
Applicants  intend  to  rely  on  the 
statutory  exemption  provided  by  section 
408(b)(2)  of  the  Act.^  Furthermore,  the 
Applicants  represent  that  any  brokerage 
fees  paid  to  affiliates  of  MSCM  have  not 
and  will  not  be  expenses  of  the 
Partnership  but  have  been  and  will  be 
paid  by  MSCM.  Finally,  with  respect  to 
the  selection  of  MSCM  or  an  affiliate  to 
provide  services  to  the  Partnership  for  a 
fee,  the  Applicants  represent  that 
neither  MSCM  nor  any  of  its  affiliates 
have  ipvestment  discretion  or  render 
investment  advice  with  respect  to  any 
assets  of  the  plans  used  to  purchase 
Units  in  the  Partnership.  Aju  a  result,  it 
is  the  Applicant's  opinion  that  the 
furnishing  of  these  services  have  not 
and  will  not  constitute  an  act  of  self- 
dealing  prohibited  by  section  406(b)  of 
the  Act« 

9.  At  the  time  the  application  for 
exemption  was  submitted  to  the 
Department,  it  was  represented  that  the 
Plans  that  have  been  or  may  be  affected 
by  the  grant  of  this  proposed  exemption 


>  Section  406(bH2)  of  the  permits  any  reasonable 
arrangement  with  a  party  in  interest,  for  services 
necessary  for  the  establishment  or  operation  of  a 
plan,  provided  tiiat  no  more  than  reasonable 
compensation  is  received  therefor.  The  Department 
express  no  opinion,  herein,  as  to  whether  the 
provision  of  services  to  the  Partnership  by  MSCM 
and/or  its  affiliates  and  the  compensation  received 
therefor  satisfy  the  terms  and  conditions  of  section 
408(b)(2)  of  the  Act. 

"The  Applicants  believe  that  the  analysi* 
contained  in  Advisory  Opinion  82-26A  (June  9, 
1982)  is  applicable  to  the  provision  of  multiple 
services  by  MSCM  and/or  its  affiliates.  This  opinion 
involved  the  provision  of  multiple  services  where 
a  fiduciary  did  not  use  the  authority,  control,  or 
responsibility  which  made  it  a  fiduciary  to  cause 
the  plan  to  select  such  fiduciary  or  to  pay  any  fee 
for  the  provision  of  services  by  such  fiduciary.  In 
addition,  the  Applicants  rely  on  Advisory  Opinion 
82-62A  (December  8, 1982)  which  involved  a 
fiduciary's  decision  to  retain  an  affiliate  to  provide 
services  to  a  plan,  where  the  fee  for  such  services 
was  paid  by  Uie  plan  sponsor  i>ot  by  the  plan  and 
where  the  fiduciary  of  the  plan  was  not  in  a 
position  to  benefit,  or  to  cause  a  person  to  whom 
the  fiduciary  had  an  interest  to  benefit  from  such 
decision  at  the  expense  of  such  plan.  Thus,  the 
Department  is  not  offering  relief,  herein,  for  the 
provision  of  multiple  services  by  MSCM  and/or  its 
affiliates. 


could  not  be  determined.  Upon 
submission  of  the  application,  MSCM 
represented  that  it  did  not  anticipate 
investment  in  the  Partnership  by 
individual  retirement  accounts,  by 
Keogh  plans,  and  or  by  employee 
benefit  plans  which  provide  for 
participant-directed  investments. 
However,  the  application  did  not 
preclude  such  investment  to  the  extent 
that  such  plans  could  satisfy  the 
investor  certification  requirements  and 
other  conditions,  as  set  forth  in  the 
Subscription  Agreement.  The 
Applicants  anticipate  that  sponsors  or 
fiduciaries  of  plans  providing  for 
participant-directed  investment  may 
wish  to  include  Units  in  a  diversified 
portfolio  that  is  one  of  several 
designated  investment  alternatives. 
However,  as  a  condition  of  the 
exemption,  the  Applicants  have  agreed 
not  to  accept  subscriptions  by  Plans 
which  permit  participants  to  exercise 
control  over  the  decision  to  acquire  or 
redeem  Units. 

10.  Only  Plans  with  assets  having  an 
aggregate  market  value  of  at  least  $25 
million  will  be  permitted  to  invest  in 
the  Partnership,  except  that  in  the  case 
of  two  or  more  Plans  maintained  by  a 
single  employer  or  controlled  group  of 
employers,  the  $25  million  dollar 
requirement  may  be  met  by  aggregating 
the  assets  of  such  Plans,  if  the  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust.  In  addition,  prior 
to  accepting  a  subscription  from  a 
prospective  Plan  investor,  the  Plan 
Fiduciaries  who  are  independent  of  the 
Applicants  and  their  affiliates  complete 
certain  investor  certification 
representations  in  the  Subscjiption 
Agreement.  In  this  regard,  each  Plan 
and/or  its  authorized  representative  is 
required  to  represent  that  such  Plan  is 
an  "accredited  investor,"  within  the 
meaning  of  Rule  501(a]  of  Regulation  D 
promulgated  imder  the  1933  Act,  and  a 
"qualified  eligible  participant."  as 
defined  in  Rule  4.7  under  the 
Commodities  Exchange  Act.  as 
amended.  Each  Plan  and/or  its 
authorized  representative  is  also 
required  to  represent  that  such  Plan, 
together  with  any  advisers  retained  by 
it,  has  sufficient  knowledge  and 
experience  in  financial  and  business 
matters  so  as  to  be  capable  of  evaluating 
the  merits  and  risks  of  investing  in  the 
Partnership.^  Furthermore,  each 


^The  Department  wishes  to  note  that  ERISA's 
general  standards  of  fiduciary  conduct  would  apply 
to  the  investment  described  in  this  proposed 
exemption,  and  that  satisfaction  of  the  conditions 
of  this  proposal  should  not  be  viewed  as  an 
endorsement  of  the  investment  by  the  Department. 
Section  404  of  ERISA  requires,  among  other  things. 

Goalinued 
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subscriber  that  is  purchasing  Units  with 
the  assets  of  a  Plan  is  required  to 
represent:  (a)  That  it  has  evaluated  for 
itself  the  merits  of  the  investment;  (bj 
that  it  has  not  solicited  and  has  not 
received  from  the  Partnership,  from 
MSCM,  or  from  any  affiliate  thereof  any 
evaluation  or  investment  advice  in 
respect  of  the  advisability  of  such  an 
investment  in  light  of  the  Plan's  assets, 
caali  needs,  investment  policies  or 
stntagy,  overall  portfolio,  or 
diversification  of  assets:  (c)  that  it  is  not 
relying. on  and  has  not  relied  on  MSCM, 
or  on  any  affiliate  thereof,  for  any  such 
investment  advice;  and  (d)  that  neither 
MSCM  nor  its  affiliates  has  investment 
discretion  with  respect  to  the  assets  of 
the  Plan  which  have  been  or  will  be 
used  to  acquire  or  redeem  Units." 

11.  Prior  to  investing  in  the 
Partnership,  each  potential  investor 
and/or  its  authorized  representative 
(including  a  Plan  and/or  a  Plan 
Fiduciary)  has  been  and  will  be 


thai  a  fiduciary  discharge  his  duties  with  respect  to 
a  plan  solely  in  the  interest  of  the  plan's 
participants  and  beneflciahes  and  in  a  prudent 
halitoa.  Accordingly,  the  plan  fiduciary  must  act 
Qtly  with  raspisct  to  the  decision  to  enter  into 
t  tianaaction.  The  Departmant  further 
t  that  it  expects  the  plan  Tiduciary  to 
(tally  ondantaDd  the  benefits  and  risks  asaodatad 
with  aagaging  in  a  specific  type  of  investment, 
following  discioaure  to  such  Bduciary  of  all 
relevant  informatioa.  In  addition,  such  plan 
fiduciafy  must  be  capable  of  periodically 
■ooilacillg  the  investment,  including  any  changes 
in  the  value  of  the  investment.  Thus,  in  considering 
wkather  to  enter  into  a  transaction,  a  fiduciary 
should  lake  into  account  its  ability  to  provide 
adequate  oversight  of  the  particular  investment. 

'  The  Department  is  not  expreasing  an  opinion  on 
whether  the  Applicants  or  their  affiliates  would  be 
deamed  to  be  fiduciaries  under  section  3(21MA)(ii) 
■f  &•  Act  In  thi^  regard,  the  Department  believes, 
as  a  general  matter,  that  when  a  person  is  deemed 
a  fiduciary  by  virtue  of  rendenng  investment  advice 
described  in  regulation  section  2S10.3- 
21(c)(l)(ii)(B),  the  presence  of  an  unrelated  second 
fiduciary  acting  on  the  investment  adviser's 
rarnwi— idations  on  behalf  of  the  Plan  is  not 
sufficient  to  insulate  the  investment  adviser  from 
fiduciary  liability  under  section  406(fa)  of  the  Act. 
The  Department's  regulation  section  2510.3- 
21(c)(lHiiMB)  presupposes  the  existence  of  a  second 
fiduciary  who  by  agreement  or  conduct  manifests 
a  mutual  understanding  lo  rely  on  the  investment 
adviser's  recommendations  as  a  primaory  b    is  for 
IIm  ittwmtnmat  of  Plan  assets.  In  the  presence  of 
such  an  agraaotent  or  understanding,  the  rendenng 
of  investment  advice  involving  self-dealing  such  as 
the  acquisition  of  Units  in  the  Partnership  which 
iwahs  in  the  payment  of  fees  lo  the  adviser,  will 
Mrilfact  the  investment  adviser  to  liability  under 
section  406(b)  of  the  Act.  The  Department  is  unable 
to  conclude  ihal  fiduciary  self-dealing  of  this  type 
(if  prsseni)  is  in  the  interaats  or  protective  of  the 
Plans  and  their  participants  and  beneficiaries.  If. 
however,  the  unrelated  second  fiduciary  ha*  not 
■Biaiiii  to  rely  on  the  investment  adviser's 
recommendations,  the  investment  adviser  will  not 
be  deemed  to  be  a  fiduciary  under  section 
3(21)(AXii)  because  the  requirements  of  regulation 
section  2510.3-<2lXcMlMiiXB)  will  not  be  met. 
Accordingly,  the  Department  has  limited  examptive 
relief  for  the  acquisition  or  redemption  of 
Partnership  Units  to  section  406(a)  violations  only. 


provided  with  a  copy  of:  (a)  The 
Memorandiun  (which  contains,  among 
other  things,  a  description  of  the 
offering  and  the  relationships  existing 
between  MSCM,  MSAM.  MSftCo,  and 
the  MS  Croup;  (b)  the  then-current  LP 
Agreement;  (c)  the  then-current 
Subscription  Agreement  (an  executed 
copy  of  which  is  also  delivered  to'a 
subscriber  and  or  its  authorized 
representative,  including  a  Plan  and/or 
a  Plan  Fiduciary,  as  soon  as  practicable 
following  investment  in  the  Partnership 
by  such  subscriber).  Further,  the 
Applicants  represent  that  a  copy  of  this 
notice  of  proposed  exemption  (the 
Notice)  and  a  copy  of  the  final 
exemption  (the  Final  Exemption),  if 
granted,  will  be  provided  to  all  Plans 
that  invest  in  the  Partnership 
subsequent  to  the  publication  of  the 
Final  Exemption  in  the  Federal 
Register. 

12.  It  is  represented  that  MSCM  has 
distributed  and  will  distribute  to  each 
Plan  that  invests  in  the  Partnership  as 
a  limited  partner  (a)  within  ninety  (90) 
days  after  the  close  of  each  fiscal  year 
of  the  Partnership,  audited  financial 
statements  (including  a  balance  shept;  a 
statement  of  income  or  a  statement  of 
loss;  the  net  asset  value  of  the 
Partnership,  as  of  the  end  of  the  two 
preceding  fiscal  years;  either  (A)  the  net 
asset  value  per  outstanding  Unit  as  of 
the  end  of  the  reporting  period  or  (B)  the 
total  value  of  each  participant's  interest 
in  the  Partnership  as  of  the  end  of  such 
period;  a  statement  of  changes  in 
partner's  capital;  and  the  amount  of  the 
total  fees  paid  to  MSCM  or  to  its 
affiliates  by  the  Partnership  during  such 
period. 

It  is  also  represented  that  MSCM  has 
distributed  and  will  distribute  to  each 
Plan  that  invests  in  the  Partnership  as 
a  limited  partner  within  thirty  (30)  days 
after  the  end  of  each  calender  month,  a 
report  for  such  month  specifying,  among 
other  things:  (i)  The  total  amoimt  of 
realized  net  gain  or  loss  on  conmiodity 
interest  positions  liquidated  during  the 
reporting  period;  (ii)  the  change  in 
unrealized  net  gain  or  loss  on 
commodity  interest  positions  during 
such  reporting  period;  (iii)  the  total 
amount  of  net  gain  or  loss  from  all  other 
transactions  in  which  the  Partnership 
engaged  during  such  reporting  period; 
(iv)  the  total  amount  of  management 
fees,  advisory  fees,  brokerage 
commissions,  and  other  fees  for 
commodity  interests  and  other 
investment  transactions  incurred  or 
accrued  by  the  Partnership  during  such 
reporting  period;  (v)  the  net  assets  value 
of  the  Partnership  as  of  the  beginning  of 
such  reporting  period;  (vi)  the  total 
amount  of  additions  to  Partnership 


capital  made  during  such  reporting 
period;  (vii)  the  total  amount  of 
withdrawals  from  and  redemption  of 
Units  in  the  Partnership  during  such 
reporting  period;  (viii)  the  total  net 
income  or  loss  of  the  Partnership  during 
such  reporting  period;  (ix)  the  net  assets 
value  of  the  Partnership  as  of  the  end  of 
such  reporting  period;  and  (x)  either  (A) 
the  net  asset  value  per  outstanding  Unit 
as  of  the  end  of  such  reporting  period 
or  (B)  the  total  value  of  each 
participant's  interest  in  the  Partnership 
as  of  the  end  of  such  reporting  period. 

13.  It  is  represented  tnat  a  capital 
account  is  established  for  each  partner 
in  the  Partnership,  including  the  Plans. 
However,  in  this  regard,  it  Is 
represented  that  investors  in  the 
Partnership  may  not  allocate  invested 
funds  to  any  specific  investment. 
Instead,  the  funds  raised  through  the 
offering  of  Units  have  been  and  will  be 
deposited  in  an  accoimt  maintained  by 
the  Partnership  with  MS&Co  or  to  the 
extent  the  Partnership  trades  on  the 
LME,  deposited  in  certain  accounts 
maintained  with  non-U.S.  banks  and 
foreign  brokers. 

14.  Under  current  federal  and  state 
income  tax  laws,  MSCM  (in  its  capacity 
as  general  partner  of  the  Partnership] 
may  be  required  to  tnAigtajp 
contributions  to  the  capital  of  the 
Partnership  in  cash  for  all  fiscal  years  in 
amounts  which  equal  at  least  one 
percent  (1%)  of  the  aggregate  capital 
contributions  to  the  Partnership  by  all 
partners  for  all  fiscal  years  (including 
contributions  by  MSCM).  On  July  1, 
1996,  the  date  of  the  closing  of  the 
initial  offiering  of  Units  in  the 
Partnership,  MSCM  had  contributed 
$120,694  to  the  Partnership.  As  of 
January  31, 1997,  the  aggregate 
contributions  by  MSCM  to  the 
Partnership  totaled  $172,000.  The 
Applicants  represent  that,  MSCM  will 
not  maintain  an  interest  in  the 
Partnership  that  exceeds  one  percent 
(1%)  of  the  aggregate  capital 
contributions  to  the  Partnership  by  all 
partners.  In  the  event  that  MSCM's 
interest  in  the  Partnership  exceeds  this 
amount  by  more  than  a  de  minimis 
amount,  MSCM  shall,  %vithin  five  (5) 
business  days,  reduce  its  interest  to  the 
permitted  level  by  accepting  additional 
subscriptions,  if  possible,  or  by 
withdrawing  any  portion  of  its  interest 
in  the  Partnership  that  is  in  excess  of 
one  percent  (1%)  of  the  Partnership's 
capital,  as  permitted  under  the  LP 
Agreement. 

15.  It  is  represented  that  a  limited 
partner  in  the  Partnership,  including  a 
Plan,  may  sell  or  transfer  Units  or  any 
interest  therein  in  the  Partnership  only 
with  the  consent  of  MSCM,  Such 
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consent  may  be  withheld  in  the  sole 
discretion  of  MSCM  as  general  partner 
of  the  Partnership. 

A  limited  partner,  including  a  Plan, 
may  withdraw  all  or  part  of  its  capital 
contributions  and  undistributed  profits, 
if  any,  by  requiring  the  Partnership  to 
redeem  all  or  part  of  its  Units,  effective 
as  of  the  close  of  each  business  day. 
Redemptions  may  only  be  made  in 
amounts  greater  than  or  equal  to 
$20^000,  imless  the  limited  partner, 
including  a  Plan,  is  redeeming  all  of  .its 
interest  in  the  Partnership.  A  limitecl 
partner  may  not  make  a  partial 
redemption  of  Units  that  would  reduce 
the  net  asset  value  of  such  limited 
partner's  imredeemed  Units,  as  of  the 
effective  date  of  the  redemption,  to  less 
than  $5,000,000  or  the  amount  of  such 
limited  partner's  initial  investment, 
whichever  is  less.  Requests  for 
redemption  must  be  made  by  letter  in  a 
form  acceptable  to  MSCM  and  must  be 
received  by  MSCM  at  its  offices  at  least 
two  full  business  days  prior  to  the 
effective  date  of  the  redemption. 

In  addition,  MSCM  may,  in  its  sole 
discretion  as  general  partner,  require 
any  limited  partner,  including  a  Plan,  to 
redeem  all  of  its  Units  or  a  portion  of 
such  Units  upon  written  notice  to  such 
limited  partner.  No  fee  or  other  charge 
is  payable  by  a  limited  partner, 
including  a  Plan,  upon  redemption  of  its 
Units.  It  is  represented  that  any 
distributions  to  a  limited  partner  from 
the  Partnership  in  redemption  of  Units 
have  been  and  will  be  made  in  cash. 

16.  It  is  represented  that  the  requested 
exemption  is  protective  of  the  rights  of 
the  participants  and  beneficiaries  of 
affected  Plans  in  that  the  decision  to 
invest  in  the  Partnership  has  been  and 
will  be  made  by  a  Plan  Fiduciary  who 
is  independent  of  MSCM  and  its 
affiliates.  In  this  regard,  such  Plan 
Fiduciaries  retain  complete  discretion 
with  respect  to  transactions  initiated  by 
a  Plan  investor  involving  the  acquisition 
or  redemption  of  Units.  In  addition, 
investors  in  the  Partnership  are 
furnished  with  audited  financial 
statements  and  periodic  reports  that 
enable  the  Plan  Fiduciaries  to  monitor 
the  investment  activities  of  the 
Partnership  and  permit  such  parties  to 
discharge  their  oversight 
responsibilities. 

Further  protections  are  afforded  by 
appropriate  limitations  which  are 
placed  on  Plan  investment  in  the 
Partnership.  In  this  regard,  no  single 
Plan  investor  is  permitted  imder  any 
circumstances  to  acquire  or  hold  an 
amount  of  Units  which  causes  the 
investment  by  such  Plan  to  exceed  20 
percent  (20%)  of  the  total  assets  of  the 
Partnership.  In  addition,  at  the  time  of 


any  acquisition  of  Units  by  a  Plan,  the 
aggregate  value  of  the  Units  acquired 
and  held  by  such  Plan  has  not  and  will 
not  exceed  10  percent  (10%)  of  the  total 
assets  of  such  Plan. 

17.  The  Applicants  maintain  that  the 
terms  and  conditions  of  this  proposed 
exemption  provide  additional 
safeguards  for  the  protection  of  Plans 
which  invest  in  the  Partnership.  In  this 
regard,  as  a  condition  of  this  exemption, 
MS&Co  and  its  affiliates  have  agreed 
that  the  Partnership  has  not  invested 
and  will  not  invest  in  any  entity  in 
which  MS&Co  or  any  of  its  affiliates  has 
an  ownership  interest.  In  addition,  the 
Partnership  has  not  engaged  and  will 
not  engage  in  swaps  truisactions,  as 
defined  in  Section  in  (d)  above,  nor 
does  the  Partnership  anticipate  making 
any  investment  in  U.S.  or  off-shore 
fimds.  Furthermore,  it  is  represented 
that  the  Partnership  does  not  anticipate 
making  any  equity  investments  in 
entities  for  which  a  party  in  interest 
with  respect  to  any  Plan  invested  in  the 
Partnership  has  an  ownership  interest 

18.  The  Applicants  represent  that  the 
requested  exemption  would  be 
administrative  feasible,  because  the 
transactions  involved  have  been  and 
will  be  well-docimiented  through 
professionally  maintained  books  and 
records  which  are  subject  to  government 
review  and  independent,  certified 
audits.  As  such,  it  is  represented  that 
the  transactions  can  be  readily 
monitored  to  ensure  compliance  with 
the  terms  of  the  exemption.  In  addition, 
the  Applicants  have  borne  and  will  bear 
all  of  the  costs  of  the  exemption 
applications  and  will  be  responsible  for 
the  costs  of  notifying  interested  persons. 

19.  It  is  represented  that  the  requested 
exemption  is  in  the  interest  of  the 
affected  Plans  (and  their  participants 
and  beneficiaries)  in  that  the 
Partnership  provides  Plans  with  the 
type  of  investment  mediimi  and  risk 
factors  that  such  Plans  desire  in  their 
investment  portfolios. 

Moreover  the  transactions  are  in  the 
interest  of  the  Plans  which  invest  in  the 
Partnership,  because  no  placement  fee 
or  other  sales  charge  has  been  or  will  be 
payable  by  the  Partnership  or  by 
investors  in  connection  with  the 
offering  of  the  Units.  In  addition.  Plans 
have  been  and  will  be  permitted  to 
redeem  their  investments  in  the 
Partnership  upon  reasonably  short 
notice,  without  the  payment  of  fees  or 
penalties  of  any  sort.  In  this  regard,  it 
is  represented  that  MSCM,  MSAM, 
MS&Co,  the  MS  Group  or  their  affiliates 
do  not  receive  any  fees  in  connection 
with  the  acquisition  or  redemption  of 
Units  by  Plan  investors. 


20.  In  summary,  it  is  represented  that 
the  proposed  transactions  meet  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code  because: 

(a)  The  participation  by  Plans  in  the 
Partnership  has  been  and  will  be 
approved  by  Plan  Fiduciaries  prior 
investment  by  Plans  in  the  Partnership: 

(b)  The  Applicants  have  instituted 
and  maintained  and  will  institute  and 
maintain  a  written  procedure  and 
records  establishing  criteria  for 
determining  that  the  Plan  Fiduciaries 
are  independent  of  the  Applicants  and 
their  affiliates  and  are  sufficiently 
knowledgeable  to  make  an  informed 
decision  regarding  the  investment  by 
Plans  in  the  Partnership; 

(c)  A  Plan  Fiduciary  maintains 
complete  discretion  with  respect  to 
acquiring  or  redeeming  Units  in  the 
Partnership  on  behalf  of  a  Plan; 

(d)  Neither  MSCM  nor  its  affiliates 
has  any  discretionary  authority  or 
control  with  respect  to  the  investment  of 
assets  of  the  Plans  in  Units  of  the 
Partnership  nor  renders  investment 
advice  with  respect  to  the  investment  of 
those  assets; 

(e)  No  Plan  has  acquired  and  held  or 
will  acquire  or  hold  Units  in  the 
Partnership  that  represents  more  than 
20  percent  (20%)  of  the  assets  qf  the 
Partnership; 

(f)  At  the  time  of  any  acquisition  of 
Units  by  a  Plan,  the  aggregate  value  of 
the  Units  acquired  or  held  by  such  Plan 
has  not  and  will  not  exceed  10  percent 
(10%)  of  the  assets  of  such  Plan; 

(g)  The  terms  of  each  acquisition  or 
redemption  of  Partnership  Units  has 
been  and  will  be  at  least  as  favorable  to 
an  investing  Plan  as  those  obtainable  in 
an  arm's  length  transaction  with  an 
unrelated  party; 

(h)  No  Plan  has  paid  or  will  ftay  a  fee 
or  commission  by  reason  of  the 
acquisition  or  redemption  of 
Partnership  Units; 

(i)  The  total  fees  paid  to  MSCM  or 
their  affiliates  with  respect  to  services 
rendered  have  constituted  and  will 
constitute  no  more  than  reasonable 
compensation,  within  the  meaning  of 
sections  408(b)(2)  and  408(c)(2)  of  the 
Act; 

(j)  Only  Plans  with  assets  having  an 
aggregate  market  value  of  at  least  $25 
million  have  been  and  will  be  permitted 
to  invest  in  the  Partnership,  except  that 
in  the  case  of  two  or  more  Plans 
maintained  by  a  single  employer  or 
controlled  group  of  employers,  the  $25 
million  dollar  requirement  may  be  met 
by  aggregating  the  assets  of  such  Plans, 
if  the  assets  are  commingled  for 
investment  purposes  in  a  single  master 
trust. 
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(k)  The  Applicants  have  made  and 
will  make  periodic  written  disclosures 
to  Plans  with  respect  to  the  financial 
condition  of  the  Partnership; 

(1)  The  Partnership  has  not  engaged 
and  will  not  engage  in  swaps 
transactions,  as  defined  in  Section  111(d) 
above: 

(m)  The  Partnership  has  not  invested 
and  will  not  invest  in  any  entity  in 
which  MSftCo  or  any  of  its  affiliates  has 
an  ownership  interest; 

(n)  Affiliates  of  MSCM  have  not 
invested  in  and  mil  not  invest  in  the 
Partnership; 

(o)  The  non-U.S.  commodity ^ding 
activities  of  the  I*artnership  has  been 
and  will  be  limited  to  the  LME; 

(p)  The  Applicants  have  not  accepted 
and  will  not  accept  subscriptions  by 
Plans  which  permit  participants  to 
exercise  control  over  the  decision  to 
acquire  or  redeem  Units;  and 

(q)  As  of  the  efEsctive  date  of  this 
exemption  and  thereafter,  MSCM  has 
maintained  and  shall  maintain  for  a 
period  of  time  the  records  necessary  to 
enable  certain  persons  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  will  include  prospective 
Plan  investors,  and  Plan  Fiduciaries  of 
Plans  which  have  already  invested  in 
the  Partnership.  Because  the  Applicants 
are  uncertain  as  to  which  Plans  will 
invest  in  the  Partnership,  the 
Department  has  determined  that  the 
only  practical  form  of  providing  notice 
to  interested  persons  of  the  pendency  of 
this  proposed  exemption  is  the 
distribution  by  the  Applicants  of  a  copy 
of  the  Notice,  as  published  in  the 
Federal  Register,  and  a  copy  of  the 
supplemental  statement,  in  the  form  set 
forth  in  the  Department's  regulations 
under  29  CFR  §  2570.43(b)(2)  to  any 
Plan  investors  who  at  the  time  the 
Notice  is  published  are  interested  in 
investing  in  the  Partnership,  and  to  the 
fiduciaries  of  all  Plans  that  are  invested 
in  the  Partnership  at  the  time  the  Notice 
is  published.  Such  distribution  will  be 
effected  by  first-class  mail  within  fifteen 
(15)  days  of  the  publication  of  the 
Notice  in  the  Federal  Register. 

FOA  FURTHER  MTORMATION  COMTACT: 
Angelena  C  Le  Blanc  of  the  Department, 
telephone  (202)  219-6883.  (This  is  not 
a  toll-free  number.) 


National  Rural  Utilities  Cooperative 
Finance  Corporation  (CFC),  Located  in 
WMhington.  D.C. 

[Application  No.  I>-10394] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990). 

Section  f — Transactions 

A.  If  this  propMssed  exemption  is 
granted,  effective  November  18, 1997, 
the  restrictions  of  sections  406(a)  of  the 
Act  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  the 
following  transactions  relating  to  the 
refinancing  by  CFC  of  certain  rural 
utility  cooperative  loans  made  to  the 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCO),  and  certain  notes  issued  by 
KEPCO  in  connection  with  such  loans 
which  are  assigned  to  trusts  for  which 
CFC  acts  as  servicer,  and  certificates 
evidencing  interests  in  such  trusts: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
CFC  or  an  underwriter  and  an  employee 
benefit  plan  when  CFC,  the  underwriter, 
or  the  trustee  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates; 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2);  and 

(4)  The  purchase  by  CFC  of  existing 
notes  issued  by  KEPCO  bova  the 
existing  trusts  and  the  contribution  by 
CFC  of  new  notes  to  new  trusts  pursuant 
to  the  refinancing  of  KEPCO's  existing 
loans  on  the  scheduled  refinancing  date 
(i.e.  December  18,  1997). 

B.  If  the  proposed  exemption  is 
granted,  efiiective  November  18. 1997, 
the  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)  of  the  Code, 
shall  not  apply  to  transactions  in 
connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  trust  agreement;  and 

(2)  The  trust  agreement  is  provided  to, 
or  described  in  all  material  respects  in, 
the  prospectus  or  private  placement 


memorandimi  provided  to  investing 
plans  before  they  purchase  certificates 
issued  by  the  trust.^ 

C  If  this  proposed  exemption  is 
granted,  effective  November  18,  1997, 
the  restrictions  of  sections  406(a)  of  the 
Act  and  the  taxes  imposed  by  sections 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  sections  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary]  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  Uie  Act  or  section  4975(e)(2)(F). 
(G),  (H)  or  (I)  of  tiie  Code),  solely 
because  of  the  plan's  ownership  of 
certificates  issued  pursuant  to  this 
proposed  exemption  or  issued  pursuant 
to  Prohibited  Transaction  Exemption 
89-93  (PTE  89-93,  54  FR  45816. 
October  31. 1989).'° 

Section  U — General  Conditions 

A.  The  relief  described  luider  Section 
I  of  this  proposed  exemption  will  be 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's  Ratings 
Service  (S&P's)  or  Moody's  Investors 
Service,  Inc.  (Moody's;  together,  the 
Rating  Agencies); 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 


*In  the  caM  of  a  private  placement  memonrndum, 
nich  memorandum  must  contain  subatantially  the 
•ame  information  that  would  be  diacloaed  in  a 
proapectiu  if  the  offering  of  the  certificates  were 
made  in  ■  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Depariment's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciariaa  to 
make  informed  investment  decisions. 

'OPTE  B9-93  permiu.  as  of  )uly  22. 1987.  certain 
transactions  between  CFC  and  employee  benefit 
plans  where  CFC  may  be  deemed  to  be  a  party  in 
interest  with  respect  to  the  plans  as  a  result  of 
providing  services  to  a  trust  in  situations  where  the 
assets  of  the  trust  are  considered  to  be  "plan  assets" 
a*  a  result  of  the  plans  acquiring  significant 
ownership  interests  in  the  trust  in  the  form  of  pass- 
through  cortificatas. 
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Group.  However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  CFC,  as 
servicer,  solely  because  the  trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  CFC  pursuant  to  the 
terms  of  a  trust  agreement  providing  for 
such  succession  upon  the  occurrence  of 
one  or  more  events  of  default  by  CFC; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  pmyments  made  to  and 
retained  by  CFC,  as  sponsor,  pursuant  to 
the  assignment  of  obligations  (or 
interests  therein)  to  the  trust  represents 
not  more  than  the  fair  market  value  of 
such  obligations  (or  interests);  and  the 
stmi  of  all  payments  made  to  and 
retained  by  CFC,  as  servicer,  represents 
not  more  than  reasonable  compensation 
for  CFC's  services  imder  the  trust 
agreement  and  reimbursement  of  CFC's 
reasonable  expenses  in  connection 
thereMdth; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  (SEC)  imderthe 
Securities  Act  of  1933; 

(7)  Any  swap  transaction  entered  into 
by  KEPCO  which  is  assigned  to  a  trust 
is  entered  into  with  a  baink  or  other 
financial  institution  of  high  credit 
standing,  initially  Morgan  Guaranty 
Trust  Company  of  New  York  (Morgan), 
with  a  credit  rating  of  at  least  AA  or  an 
equivalent  rating  from  the  Rating 
Agencies; 

(8)  The  bank  or  other  fimmrjal 
institution  acting  as  the  swap 
counterparty  to  the  trust  is  required,  if 
there  is  an  adverse  change  in  such 
counterparty's  credit  rating,  to  either:  (i) 
Post  collateral  with  the  trustee  of  the 
trust  in  an  amotmt,  determined  daily, 
equal  to  all  (Myments  owed  by  the 
counterparty  if  the  swap  transaction 
were  terminated;  or  (ii)  find  a 
replacement  swap  counterparty  fidr  the 
trust,  within  a  specified  period  tuder 
the  terms  of  the  swap  agreement  with 
the  trust,  which  has  a  credit  rating  of  at 
least  AA  or  an  equivalent  rating  from 
the  Rating  Agencies;  provided  that  if  the 
swap  counterparty  £ails  to  abide  by  its 
obligations  under  either  (i)  or  (ii)  above, 
the  swap  agreement  shall  terminate  in 
accordance  with  the  rights  and 
obligations  of  each  counterparty  under 
the  terms  thereof,  which  shall  be 
enforced  by  the  trustee  to  protect  the 
rights  of  certificateholders  of  such  trust; 

(9)  Each  swap  transaction  between  a 
trust  and  Morgan,  or  other  swap 
counterparty,  in  connection  with  the 
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refinancing  of  KEPCO's  loans  requires 
payments  to  be  made  to  the  trust 
monthly  (or  at  such  other  times  as 
required  under  the  swap  agreement)  and 
requires  payments  to  be  made  by  the 
trust  no  less  frequentiy  than  semi- 
annually, but  in  no  event  shall  the  trust 
be  obligated  to  make  pajrments  to  a 
swap  coimterparty  more  frequentiy  than 
those  which  it  is  entiUed  to  receive  from 
a  swap  counterparty; 

(10)  The  certificateholders  have  the 
right  to  exit  the  transaction  by  tendering 
the  certificates  to  an  underwriter 
(initially,  Alex.  Browrn  &  Sons,  Inc.)  for 
purchase  at  par  (plus  accrued  interest) 
on  seven  (7)  days'  notice; 

(11)  The  U.S.  Government  guarantees 
the  payment  of  principal  and  interest  on 
the  loans  made  by  CFC  to  KEPCO; 

(12)  The  purchase  of  notes  issued  by 
KEPCO  from  the  existing  tn^ts  is  for  a 
price  which  is  at  least  equal  to  the 
outstanding  principal  bdance  of  such 
notes,  plus  accrued  (but  impaid) 
interest,  at  the  time  of  the  scheduled 
refinancing  of  the  loans  made  by  CFC  to 
KEPCO  (i.e.  December  18,  1997);  and 

(13)  The  certificates  are  not  sold  to 
any  plans  established  and  maintained 
by  KEPCO  or  CFC.  or  to  plans  for  which 
any  other  member  of  the  Restricted 
Group  (as  defined  in  Section  in.E. 
below)  is  an  investment  fiduciary  for  the 
assets  of  the  plan  that  are  to  be  invested 
in  the  certfficates. 

B.  Neither  CFC  nor  the  trustee  shall  be 
denied  the  relief  that  would  be  provided 
imder  Section  I  of  this  proposed 
exemption  if  the  provision  of  Section 
n.A.(6)  above  is  not  satisfied  with 
respect  to  acquisition  or  holding  by  a 
plan  of  such  certificates,  provided  that: 
(1)  Such  condition  is  disclosed  in  the 
prospectiis  or  private  placement 
memorandum;  and  (2)  in  the  case  of  a 
private  placement  of  certfficates,  the 
trustee  obtains  a  representation  from 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 
condition,  and  obtains  a  covenant  bom 
each  initial  purchaser  to  the  effect  that, 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certfficates)  is  required  to  obtain  from 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  writien 
representation  regarding  compliance 
with  the  condition  set  forth  in  Section 
II.A.(6)  above. 

Section  m— Definitions 

For  purposes  of  this  proposed 
exemption: 
A.  Certificate  means: 
(1)  A  certfficate — 


(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
tnist;aiid 

(b)  That  entities  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust 

For  purposes  of  this  prop>osed 
exemption,  references  to  "certificates 
representing  an  interest  in  a  trust" 
include  certificates  denominated  as  debt 
which  are  issued  by  a  trust 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust,  and 
consists  solely  of: 

(1)  One  or  more  notes  issued  by 
KEPCO  which  shall  be  guaranteed  as  to 
payment  of  principal  and  interest  by  the 
U.S.  Government,  acting  through  the 
U.S.  Department  of  Agricultvue's 
Admiiustrator  of  the  Rural  Utilities 
Service  (RUS),  including  fractional 
undivided  interests  in  any  such 
obligations; 

(2)  Property  which  has  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  tmder  the 
trust  agreement,  and  rights  imder  any 
insurance  policies,  third-party 
guarantees,  swap  agreements,  contracts 
of  suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

C.  Underwriter  means  an  entity  which 
has  received  an  individual  prohibited 
transaction  exemption  from  the 
Department  that  provides  relief  for  the 
operation  of  asset  pool  investment  trusts 
that  issue  "asset-backed"  pass-through 
securities  to  plans,  that  is  similar  in 
format  and  structure  to  this  proposed 
exemption  (the  Underwriter 
Exemptions);  ■  ■  any  person  directiy  or 
indirectiy,  through  one  or  more 
intermediaries,  controlling,  controlled 
by  or  under  common  control  with  such 
entity;  and  any  member  of  an 
underwriting  syndicate  or  selling  group 
of  which  such  firm  or  person  described 
above  is  a  manager  or  co-manager  with 
respect  to  the  certificates. 

D.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certfficates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust 

E.  Restricted  Group  with  respect  to  a 
class  of  certfficates  means: 


■  ■  Pora  Uatiiigof  the  Underwriter  ExamptJops.  sea 
Sectimi  V(h)  of  PTE  S5-60.  60  FR  35925,  July  12, 
1995. 
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(1)  Each  undervrriter/rBmarketing 
agent; 

(2)  The  trustee; 

(3)  CFC; 
(4)KEPCO; 

(5)  The  swap  counterparty /liquidity 
provider,  or 

(6)  Any  affiliate  of  a  person  described 
in  subsection  E.(l)-{5)  above. 

F.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
conunon  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

G.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

H.  A  person  will  be  independent  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

I.  Sale  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  subsection  |.  below), 
provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  deliveiy 
commitment;  and 

(3)  At  the  time  of  this  delivery,  all 
conditions  of  this  proposed  exemption 
applicable  to  sales  are  met. 

J.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

K.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 


L.  Trust  Agreement  means  the 
agreement  or  agreements  among  KEPCO, 
CFC  and  the  trustee  establishing  a  trust, 
in  the  case  of  certificates  which  are 
denominated  as  debt  instruments.  Trust 
Agreement  also  includes  the  indenture 
entered  into  by  the  trustee  of  the  trust 
issuing  such  certificates  and  the 
indenture  trustee. 

M.  RUS  means  the  U.S.  [Department  of 
Agriculture,  acting  through  the 
Administrator  of  the  Rural  Utilities 
Service  or  any  successor  to  the 
guarantee  obligations  of  such 
organization. 

The  Department  notes  that  this 
proposed  exemption,  if  granted,  will  be 
included  within  the  meaning  of  the  term 
"Underwriter  Exemption"  as  it  is 
defined  in  Section  V(h)  of  the  Grant  of 
the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts,  which  was 
publisheid  in  the  Federal  Register  on 
July  12, 1995  (see  PTE  95-60.  60  FR 
35925). 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  of  November  18, 1997. 

Preamble 

On  October  31, 1989,  the  Department 
granted  an  individual  administrative 
exemption  under  section  408(a)  of  the 
Act  to  CFC  (PTE  89-93)  for  several 
prohibited  transactions  relating  to  CFC's 
role  as  a  financial  intermediary  in  the 
refinancing  of  various  loans  to  rural 
utility  cooperatives.  CFC  now  proposes 
that  two  of  the  loans  involving  KEPCO 
that  were  refinanced  using  the  structiire 
involved  in  PTE  89-93  be  refinanced 
through  a  new  series  of  transactions. 
CFC  requests  a  new  individual 
exemption  for  these  refinancing 
transactions. 

CFC  states  that  the  restructured 
KEPCO  loans  and  the  trust  structure 
through  which  interests  in  these  loans 
will  be  offered  to  institutional  investors, 
including  employee  benefit  plans,  are  in 
many  respects  similar  to  the 
transactional  structure  presented  in  PTE 
89-93.  However,  under  the  new 
refinancing  structure,  the  interest  rate 
on  the  trust  certificates  will  be  a 
variable  rate  rather  than  a  fixed  rate 
guaranteed  by  the  U.S.  Government.  The 
floating  rate  will  be  paid  through  an 
interest  rate  swap  transaction  between 
the  trust  and  a  bank  or  other  financial 
institution  acting  as  a  swap 
counterparty  (initially,  Morgan).  Thus, 
the  variable  rate  on  the  certificates  wall 
not  be  guaranteed  by  the  U.S. 
Govenmient,  although  if  the  bank  fails 
to  make  the  variable  rate  payments,  as 
required,  the  fixed  rate  gufiranteed 
payments  on  the  notes  will  be  applied 


to  the  variable  rate  payments  due  on  the 
certificates. 

In  addition,  the  new  exemption 
requested  by  CFC  has  been  expanded  to 
include:  (i)  The  purchase  by  OFC  of  the 
existing  KEPCO  notes  and  the 
contribution  of  amended  KEPCO  notes 
to  the  new  trusts;  and  (ii)  the  servicing, 
management  and  operation  of  the  trusts 
in  a  maimer  that  is  generally  the  same 
as  the  relief  provided  by  the  Department 
in  other  exemptions  involving  asset- 
backed  securities  (i.e.,  the  Underwriter 
Exemptions). 

Suminary  of  Facts  and  Representations 

1.  The  Applicant.  CFC  is  a  tax- 
exempt,  not-for-profit  cooperative 
association  organized  in  1969  imder  the 
laws  of  the  District  of  Columbia.  CFC 
was  established  by  its  members  to 
provide  them  with  a  soiuce  of  financing 
to  supplement  the  loan  programs  of  RUS 
(which  was  formerly  known  as  the  Rural 
Electrification  Administration  (REA)),  a 
guarantor  of  loans  made  to  rural  electric 
utilities.  CFC  is  a  finance  company  that 
makes  loans  to  its  rural  utility  system 
members  to  enable  them  to  acquire, 
construct  and  operate  electric 
distribution,  generation,  transmission 
and  related  facilities.  Most  CFC  long- 
term  loans  to  its  members  are  made  in 
conjunction  with  concurrent  loans  from 
RUS  and  are  secured  equally  and  ratably 
with  RUS'  loans  by  a  single  mortgage. 
The  principal  and  interest  obligations 
imder  CFC's  loans  are  guaranteed  by 
RUS  (the  RUS  Guarantee). 

CFC  also  provides  guarantees  for  tax- 
exempt  financings  of  pollution  control 
facilities  and  other  properties 
constructed  or  acquired  by  its  members, 
and  provides  guarantees  of  other  debt  in 
connection  with  certain  leases  and  other 
transactions  of  its  members.  CFC 
presently  has  loans  outstanding  to  its 
members  in  the  aggregate  principal 
amount  of  approximately  $8.0  billion 
and  has  guaranteed  on  behalf  of 
members  an  additional  $2.3  billion  in 
obligations.  CFC  acts  as  the  servicer 
under  six  trusts  that  were  established  in 
1988  to  refinance  certain  rural  utility 
cooperative  loans  guaranteed  by  REA  in 
transactions  eligible  for  the  exemption 
provided  by  PTE  89-93.  CFC  also 
provides  financial  advisory  services  to 
its  members. 

As  of  May  31, 1996,  CFC's  1051 
members  were  generally  non-profit 
cooperative  electric  utilities  and  service 
organizations  and  represented 
approximately  95  percent  of  the  total 
number  of  such  entities  in  the  United 
States.  As  of  December  31, 1995,  CFC's 
member  systems  owned  approximately 
$66.5  billion  (before  depreciation  of 
$19.4  billion)  in  total  utility  plants  and 
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equipment  Fimds  for  CFC's  programs 
are  derived  primarily  from  the  sale  to  its 
members  of  its  subordinated  debt,  the 
sale  of  collateral  trust  bonds,  mediimi- 
term  notes  and  commercial  paper  in  the 
capital  markets  and  fitim  retained 
earnings.  As  of  May  31, 1996,  outside 
investors  held  approximately  $1  billion 
of  CFC  collateral  trust  bonds,  $604 
million  of  CFC  medium  term  notes  and 
$4.7  billion  of  CFC  commercial  paper. 
CFC  has  approximately  $1.0  billion 
principal  amount  of  bonds  listed  on  the 
New  York  Stock  Exchange  and 
registered  imder  Section  12(b)  of  the 
Securities  Exchange  Act  of  1934. 

In  the  refinancing  transactions  that 
are  the  subject  of  tMs  proposed 
exemption,  CFC  will  act  as  the  servicer 
of  the  new  trust  that  will  be  established 
for  purposes  of  holding  the  note  or  notes 
(with  the  RUS  Guarantee)  that  are 
issued  by  KEPCO,  a  rural  utility 
cooperative  (KEPCO  Notes).  In  addition, 
there  will  be  a  fixed  to  floating  interest 
rate  swap  entered  into  between  KEPCO 
and  Morgan  Guaranty  Trust  Company  of 
New  York  (Morgan),  a  financial 
counterparty  of  high  credit  standing. 
The  interest  rate  swap  will  be  assigned 
to  the  trust  by  KEPCO.  CFC  will  service 
the  KEPCO  Note(s)  and  the  RUS 
Guarantee  in  accordance  with  the  terms 
and  conditions  of  the  trust  agreement 
(the  Trust  Agreement)  under  which  the 
trust  (the  Trust)  will  be  established. 

2.  The  Trustee.  The  Trustee,  which  is 
The  First  National  Bank  of  Chicago 
(First  Chicago),  is  the  legal  owner  of  the 
assets  in  the  Trust.  The  Trustee  is  also 
a  party  to,  or  beneficiary  of,  all  the 
documents  and  instruments  deposited 
in  the  Trust.  The  Trustee  is  responsible 
for  enforcing  ail  the  rights  created  by  the 
Trust  in  favor  of  the  certificateholders. 
In  the  proposed  transactions,  the 
Trustee  will  be  an  independent  entity 
and,  therefore,  will  be  unrelated  to  CFC, 
KEPCO,  the  swap  counterparty  and  the 
underwriter.  The  Trustee  will  monitor 
and  administer  the  swap  agreement  that 
will  be  assigned  to  the  Trust. 

CFC  represents  that  the  Trustee  will 
be  a  substantial  financial  institution  or 
trust  company  experienced  in  trust 
activities.  The  Trustee  receives  a  fee  for 
its  services,  which  will  be  specified  in 
the  trust  agreement  and  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

3.  The  Underwriter.  It  is  anticipated 
that  the  certificates  will  be  registered 
ttnder  the  Securities  Act  of  1933  and 
will  be  sold  in  a  public  ofiisring  on  a 
firm  commitment  basis.  Each 
underwriter  will  be  an  entity  which  has 
received  an  individual  prohibited 
transaction  exemption  from  the 


Departoent  that  provides  relief  for  the 
operation  of  asset  pool  investment  trusts 
that  issue  so-called  "asset-backed"  pass- 
through  securities  to  plans  (an 
Underwriter  Exemption),  an  affiliate  of 
such  entity,  or  a  member  of  an 
underwriting  syndicate  of  which  such 
entity  is  a  manager  or  co-manager  (see 
Section  III.C  above).  The  lead 
underwriter  will  act  as  the  remarketing 
agent  (Remarketing  Agent)  with  respect 
to  the  certificates.  If  the  certificates  are 
sold  to  institutional  investors  in  a 
private  placement  under  Section  4(2)  of 
the  Securities  Act  and  Rule  144 A 
thereunder,  the  registered  broker-dealer 
acting  as  placement  agent  will  also  act 
as  the  Remarketing  Agent  with  respect 
to  the  certificates.  The  role  of  the 
Remarketing  Agent  is  described  further 
below. 

4.  The  Swap  Counterparty.  The  swap 
counterparty  will  be  a  bank  or  financial 
institution  of  high  credit  standing  with 
a  credit  rating  of  at  least  AA  or  an 
equivalent  rating  bom  the  Rating 
Agencies.  As  noted  earlier,  initially  the 
swap  counterparty  will  be  Morgan. 
Morgan  will  continue  to  be  the  swap 
counterparty  unless  there  is  an  event, 
such  as  a  credit  rating  downgrade  of 
Morgan,  which  requires  a  replacement 
of  the  swap  counterparty  under  the 
terms  of  the  swap.  Thus,  if  there  is  such 
an  adverse  change  in  Morgan's  credit 
rating,  the  swap  agreement  will  require 
Morgan  to  either:  (i)  post  collateral  with 
the  Trustee  of  the  Trust  in  an  amount, 
determined  daily,  equal  to  all  payments 
owed  by  Morgan  if  the  swap  transaction 
were  to  be  terminated  by  KEPCO;  or  (ii) 
find  a  replacement  swap  counterparty 
for  the  Trust,  within  a  specified  period, 
which  has  a  credit  rating  of  at  least  AA 
or  an  equivalent  rating  from  the  Rating 
Agencies.  Otherwise,  the  swap 
agreement  will  terminate  in  accordance 
with  its  terms  and  the  Trustee  will  be 
responsible  for  enforcing  all  rights 
created  in  favor  of  the  certificateholders 
of  the  Trust. 

The  Subject  Transactions 

5.  The  proposed  transactions  for 
which  exemptive  relief  is  requested  are 
described  by  the  Applicant  in  the 
context  of  certain  refinancing 
arrangements  involving  loans  that  were 
made  by  CFC  to  KEPCO  (/.e.  Kansas 
Electric  Power  Cooperative  Inc).  These 
refinancing  transactions  were  initiated 
with  the  cooperation  of  the  U.S. 
Department  of  Agriculture,  acting 
through  the  Administrator  of  RUS.  The 
Applicant  represents  that  the  subject 
transactions  have  been  designed  to 
further  a  U.S.  Congressional  policy  to 
facilitate  the  reduction  of  the  financing 
costs  for  rural  electric  power 


cooperatives  and  to  reduce  the  U.S. 
Government's  possible  exposure  as  the 
guarantor  of  the  debt  of  such 
cooperatives. 

6.  In  1988,  KEPCO  had  outstanding 
certain  loans  from  the  U.S.  Federal 
Financing  Bank  (the  FFB  Loans)  which 
were  guaranteed  by  RUS  (then,  the 
REA).  Pursuant,  to  Section  306A  of  the 
Rural  Electrification  Act  of  1936,  as 
amended  (the  RE  Act)  and  the 
implementing  regulations  thereunder 
(the  Regulations),  the  FFB  loans  were 
refinanced  in  the  following  manner. 

First,  CFC  loaned  KEPCO  the  amount 
necessary  to  prepay  the  FFB  Loans 
pursuant  to  a  Loan  Agreement,  dated  as 
of  February  15,  1988  (the  Loan 
Agreement).  To  evidence  its  repayment 
obligations  to  CFC,  KEPCO  executed 
three  lender  loan  notes  (the  Notes). 
Then,  €FC  deposited  each  of  the  three 
Notes  in  a  separate  grantor  trust — Trust 
K-1,  Trust  K-2,  and  Trust  K-3 
(collectively,  the  1988  Trusts),  pursuant 
to  three  Trust  Agreements  between  CFC, 
KEPCO  and  First  Chicago,  as  Trustee. 
The  original  REA  guarantee  of  the  FFB 
Loans  (the  Guarantees)  was  transferred 
to  each  of  the  Notes  before  they  were 
deposited  in  the  1988  Trusts. 

The  obhgations  of  (i)  CFC  to  service 
the  Notes  while  they  were  in  the  1988 
Trusts,  (ii)  the  U.S.  Government  acting 
through  the  Administrator  of  the  REA, 
as  guarantor,  to  guarantee  payment  of 
principal  and  interest  (as  defined  in  the 
Loan  Agreement)  on  the  Notes  under  the 
Guarantees,  and  (iii)  the  Trustee  with 
respect  to  the  Guarantees,  were 
contained  in  a  Loan  Guarantee  and 
Servicing  Agreement  dated  February  15, 
1988  (the  Loan  Guarantee  Agreement). 
Trust  K-1,  Trust  K-2,  and  Trust  K-3 
issued  certificates  of  beneficial  interest 
in  the  assets  of  the  1988  Trusts  (the 
Series  1988  Certificates)  to  CFC  as 
depositor  of  the  1988  Trusts.  CFC  then 
sold  the  Series  1988  Certificates  (other 
than  from  Trust  K-3)  to  investors 
pursuant  to  a  registered  public  offering 
of  the  Series  1988  Certificates.  The 
Applicant  states  that  these  transactions 
were  the  subject  of  the  relief  provided 
by  PTE  89-93,  and  similar  refinancing 
transactions  were  effected  for  other  rural 
electric  coo{>eratives. 

Note  One  and  Note  Two  (the 
Outstanding  Notes),  which  were 
deposited  in  Trust  K-1  and  Trust  K-2, 
respectively,  will  mature  on  December 
4,  2002  and  December  4,  2017, 
respectively.  '^  Pursuant  to  the  terms  of 
the  Loan  Agreement,  Note  One  and  Note 


i^Note  Three,  originally  deposited  in  Trust  K-3. 
matured  by  its  terms  on  December  4. 1968,  and  the 
certificates  representing  ownership  intan 
Trust  K-3  were  redeemed  and  Trust  K-3 1 
terminated  by  the  Tnistee. 
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Two  will  become  available  for  purchase 
at  the  election  of  KEPCO  by  a  purchaser 
designated  by  KEPCO  on  any  business 
day  on  or  after  the  day  immediately 
prior  to  December  15, 1997.  The  Series 
1988  Certificates  representing 
ownership  interests  in  Trust  K-l  and 
Trust  K-2  are  subject  to  purchase  or 
redemption  upon  the  prepayment  or 
purchase  of  the  Outstanding  Notes. 

7.  The  Proposed  Refinancing 
TmnaacUon.  KEPCO  and  RUS  are 
proposing  to  refinance  the  Outstanding 
Notes  using  the  transactions  described 
below.  KEPCO  will  redeem  the 
outstanding  Series  1988  Certificates  by 
exercising,  on  December  18,  1997  (the 
Refinancing  Date),  the  right  given  in  the 
Loan  Agreement  to  have  the 
Outstanding  Notes  purchased  by  CFC  at 
a  specified  premium  over  par '  ^  (plus 
accrued  interest),  and  the  Outstanding 
Notes  will  thereafter  be  amended  (the 
Amended  Outstanding  Notes)  to  reduce 
the  guaranteed  interest  rate  payable  by 
KEPCO  or  by  RUS.  as  guarantor  of  the 
Outstanding  Notes. 

CFC  will  direct  the  Trustee  (i.e.  First 
Chicago),  as  trustee  of  Trust  K-1  and 
Trust  K-2,  to  terminate  Trust  K-1  and 
Tnot  K-2  after  the  owners  of  the  Series 
1988  Certificates  are  paid  in  full.  The 
Trustee  will  be  directed  to  transfer  the 
Amended  Outstanding  Notes,  with  the 
Guarantees  attached,  to  a  single  new 
grantor  trust  (the  Series  1997  Trust) 
established  pursuant  to  the  Trust 
Agreement.  The  Trustee  of  the  Series 
1997  Trust  will  be  First  Chicago. 

This  refinancing  structure  was 
designed  to  lock  in  current  interest  rates 
for  new  loans  to  KEPCO  as  of  the 
preliminary  closing  date  for  such 
refinancing  (December  20,  1996), 
instead  of  waiting  until  the  actual 
Refinancing  Date  (December  18, 1997) 
when  rates  may  be  higher.  In  particular, 
KEPCO  has  entered  into  a  forward 
interest  rate  swap  agreement  (the  Swap 
Agreement)  with  Morgan  as  the  swap 
counterparty.  KEPCO  will  assign  its 
right  to  receive  and  make  payments 
under  the  Swap  Agreement,  effective  as 
of  the  Refinancing  Date,  to  the  Trustee 
for  the  Series  1997  Trust  (i.e.  First 
Chicago).  Morgan  is  currently  rated 
AAA  by  S&P  and  Aal  by  Moody's.  The 
Swap  Agreement  will  require  Morgan  to 
post  collateral  with  the  Trustee,  for  the 
benefit  of  certificate-holders,  if  Morgan's 
credit  ratings  are  reduced  to  below  AA 
or  an  equivalent  rating  by  the  Rating 
Agencies  during  the  term  of  the  Swap 
Agreement.  Such  collateral  must  be  in 
the  form  of  highly  stable  and  liquid 


■'This  pramium  amount  will  be  distributsd  to  tlw 
oartifica(«holdan  of  the  Seriee  1968  Caitificales 

I  by  Trust  K-1  and  Trust  K-2. 


fixed-income  securities,  such  as  short- 
term  debt  securities  issued  and/or 
guaranteed  by  the  U.S.  Government  or 
an  agency  or  instrumentality  thereof  or 
debt  securities  issued  by  non-U.S. 
Government  entities  which  have  credit 
ratings  comparable  to  those  of  the 
certificates.  The  amount  of  such 
collateral  will  be  determined  daily  and 
will  be  equal  to  all  payments  owed  by 
Morgan  under  the  Swap  Agreement  in 
the  event  the  swap  were  terminated. 

Pursuant  to  the  terms  of  the  Swap 
Agreement,  KEPCO  will  agree  to  pay  a 
fixed  rate  of  interest  to  Morgan  on  each 
December  4th  and  June  4th  following 
the  Refinancing  Date  until  the  maturity 
of  the  Amended  Outstanding  Notes.  In 
retuim,  Morgan  will  agree  to  pay  to 
KEPCO  a  variable  rate  of  interest  at  the 
times  interest  is  payable  on  the  Series 
1997  Certificates.  As  noted  earlier, 
KEPCO  will  assign  its  right  to  receive 
and  make  payments  under  the  Swap 
Agreement  to  the  Trustee  on  the 
Refinancing  Date.  On  such  date,  CFC 
will  deposit  the  Amended  Outstanding 
Notes,  with  the  RUS  Guarantees 
attached,  into  the  Series  1997  Trust.  The 
Series  1997  Trust  will  issue  certificates 
of  beneficial  interest  (the  Series  1997 
Certificates)  which  will  have  interest 
distributable  to  holders  of  the  Series 
1997  Certificates  (the  Series  1997 
Certlficateholders)  at  a  variable  market 
rate  of  interest.  The  variable  market  rate 
will  be  initially  set  by  the  Remarketing 
Agent,  and  reset  weekly  by  the 
Remarketing  Agent,  based  on  an 
independent  index  for  30-day 
commercial  paper  known  as  the  H.15 
Index,  which  is  compiled  daily  by  the 
New  York  Federal  Reserve  Bank.  The 
variable  rate  of  interest  on  the  Series 
1997  Certificates  will  determine  the 
variable  rate  of  interest  payable  to  the 
Trustee  by  Morgan  pursuant  to  the 
Swap  Agreement,  which  payments  will 
be  distributed  monthly  to  the  Series 
1997  Certlficateholders,  or  at  other 
times  as  set  forth  in  the  Series  1997 
Trust  Agreement.  The  initial  variable 
rate  on  the  certificates  will  be  known  to 
investors,  including  plans, 
approximately  one  week  before  the 
Refinancing  Date. 

When  installments  or  payments  are 
made  by  KEPCO  on  the  Amended 
Outstanding  Notes,  the  funds  are  placed 
in  a  segregated  account  established  in 
the  name  of  the  Trustee  (on  behalf  of 
certificateholders)  to  hold  funds 
received  between  distribution  dates. 
The  account  is  under  the  sole  control  of 
the  Trustee.  However,  t^'e  account's 
assets  are  invested  at  the  direction  of 
CFC  in  short-term  securities  described 
in  the  Trust  Agreement  which  have 
received  a  rating  comparable  to  the 


rating  assigned  to  the  certificates.  In 
addition,  CFC  will  furnish  a  report  on 
the  operation  of  the  Trust  to  the  Trustee 
on  a  monthly  basis. 

Because  of  the  structure  of  the 
refinancing,  the  credit  behind  the  Series 
1997  Certificates  will  be  bifurcated. 
First,  if  KEPCO  fails  to  pay  the  Trustee 
any  amounts  on  the  KEPCO  Notes, 
Series  1997  Certificateholders  will  look 
to  the  guarantee  provided  by  the  U.S. 
Government  (acting  through  RUS)  for 
payment  of  principal,  which  will 
continue  to  be  distributed  to  Series  1997 
Certificateholders  annually  each 
December  15.  Second,  Series  1997 
Certificateholders  will  look  to  the  credit 
of  Morgan  for  the  variable  rate  payments 
of  interest  to  be  made  on  the  Series  1997 
Certificates. '*  If  Morgan  fails  to  make 
any  variable  rate  payment  when  due, 
amounts  received  by  the  Trustee  firom 
KEPCO  (or  RUS  as  guarantor)  for 
interest  on  the  Amended  Outstanding 
Notes,  less  a  servicing  fee  payable  to 
CFC,  vrill  become  payable,  to  the  extent 
of  the  amount  of  the  defaulted  payment, 
to  the  Series  1997  Certificateholders. 
Morgan,  or  another  financial  institution 
of  comparable  credit  standing  selected 
by  Morgan,  wiU  provide  liquidity 
support  for  the  tender  rights  (Tender 
Rights)  that  attach  to  the  Series  1997 
Certificates.  The  Tender  Rights  will 
enable  certificateholders  to  sell  the 
Series  1997  Certificates  back  to  the 
Remarketing  Agent  at  any  time  upon 
seven  (7)  days  notice. 

As  noted  earlier,  the  documentation 
executed  and  delivered  for  the  KEPCO 
refinancing  will  be  executed  in  three 
closings: 

(i)  The  preliminary  closijig  on 
December  20, 1996,  at  which  time  most 
of  the  operative  documents  were 
executed  and  delivered  (the  Preliminary 
Closing); 

(ii)  'The  Deposit  Date  closing  on 
November  18, 1997  (the  Deposit  Date 
Closing),  at  which  time  the  offering 
documentation  was  delivered  and  CFC 
deposited  the  purchase  price  for 
KEPCO's  Outstanding  Notes  with  the 
Series  1988  Trustee  and  gave  advance 
notice  that  the  purchase  is  to  occur  on 
December  18,  1997;  and 

(iii)  The  Refinancing  Date  closing  on 
December  18,  1997,  at  which  time 
KEPCO's  Outstanding  Notes  will  be 
purchased  by  CFC  from  the  1988  Trusts 


'*  Moi^gan  ha*  the  obligation  to  continue  to  make 
timely  payments  under  the  Swap  Agreement  even 
in  the  event  of  a  default  by  KEPCO.  In  such 
instances.  Morgan  will  look  to  the  guarantee 
provided  by  the  U.S.  Government  for  future 
payments  of  interest  on  the  Amended  Outstanding 
Notes,  which  the  Trustee  will  use  to  make  the  semi- 
annual payments  to  Morgan  under  the  Swap 
Agreement. 
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and  the  amended  Outstanding  Notes 
will  be  delivered  to  the  Trustee  of  the 
Series  1997  Trust,  after  which  the  Series 
1997  Certificates  will  be  issued  and  sold 
to  investors. 

The  Applicant  states  that  in  order  to 
eliminate  or  to  minimize  creditors' 
risks,  forward  purchase  transactions  are 
structured  so  that  as  little  as  possible  is 
left  to  the  discretion  of  the  parties  after 
the  first  commitment  is  made. 
Consequendy,  virtually  all  of  the 
binding  commitments  for  the  proposed 
refinancing  were  made  at  the 
Preliminary  Closing.  The  fixed  rate 
payable  to  Morgan  by  KEPCO  under  the 
Swap  Agreement  (i.e.  7.654  percent  per 
annum)  was  established  at  the  time  of 
the  signing  of  such  Agreement.  That 
fixed  rate,  plus  the  servicing  fee  payable 
to  CFC,  will  determine  the  new 
guaranteed  interest  rate  on  the 
Amended  Outstanding  Notes,  effective 
upon  the  sale  of  the  Certificates  to  the 
Underwriters  on  the  Refinancing  Date. 
KEPCO  and  CFC  entered  into  a  First 
Amendment  to  the  Loan  Agreement  at 
the  Preliminary  Closing  which  obligates 
CFC,  subject  to  certain  conditions,  to 
provide  the  fimds  for  the  purchase  of 
Note  One  and  Note  Two  on  the  Deposit 
Date  Qosing.  In  addition,  the  First 
Amendment  to  the  Loan  Agreement 
contains  the  operative  amendments  to 
the  Loan  Agreement,  which  will  serve  to 
reduce  the  interest  rate  on  the 
Outstanding  Notes  and  to  remove  any 
call  protection  or  call  premium  fitim  the 
Outstanding  Notes.  The  amendments 
will  become  effective  on  the 
Refinancing  Date.  However,  if  upon 
issuance  of  the  Certificates  to  CFC  the 
Certificates  are  not  sold  to  the 
Underwriter  for  any  reason,  CFC  will 
hold  the  Certificates  and  receive  the 
existing  fixed  interest  rate  on  the 
Amended  Outstanding  Notes.  Pursuant 
to  a  separate  agreement,  KEPCO  will 
make  up  any  loss  CFC  may  incur  in 
funding  the  carrying  of  the  Certificates 
and  will  receive  a  credit  for  any  "float" 
CFC  realizes  while  holding  the 
Certificates.  The  RUS  does  not 
guarantee  any  such  additional  payments 
to  CFC  that  may  be  required  from 
KEPCO. 

8.  The  Sale  of  the  Certificates.  At  the 
Preiimiiiary  Closing,  KEPCO  and  CFC 
entered  into  a  forward  certificate 
purchase  agreement  with  Alex.  Brown  & 
Sons,  Inc.  (Alex  Brown),  as  Underwriter 
of  the  Series  1997  Certificates,  pursuant 
to  which  KEPCO  and  CFC  obligated 
themselves,  subject  to  certain 
conditions,  to  sell  the  Series  1997 
Certificates  to  Alex  Brown  on  the 
Refinancing  Date.  Alex  Brown 
committed  to  purchase  and  resell  the 
Series  1997  Certificates  at  par  on  such 
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date  in  a  firm  commitment  public 
offering  registered  with  the  SEC.  The 
prospectiis  (or  private  placement 
memorandum  if  the  sale  to  investors  is 
converted  to  a  private  placement  under 
SEC  Rule  144A)  for  the  Certificates  will 
provide  detailed  information  about  the 
Amended  Outstanding  Notes,  the  RUS 
Guarantee,  the  Trust,  the  Swap 
Agreement,  and  the  rights  and 
entiUements  of  the  Series  1997 
Certificateholders.  The  compensation 
payable  to  CFC,  as  servicer  of  the  Trusts, 
and  to  the  Trustee  will  be  set  forth  in 
the  Trust  Agreement  and  will  be 
described  in  detail  in  the  prospectus 
relating  to  the  Series  1997  Certificates. 

The  Applicant  states  that  once  the 
lower  fixed  guaranteed  interest  rate  on 
the  Amended  Outstanding  Notes  is 
established  and  the  Series  1997 
Certificates  are  sold  to  investors,  neither 
the  KEPCO  nor  RUS  will  ever  have  to 
pay  more  than  such  rate.  Morgan,  as  the 
swap  counterparty,  will  be  paying  the 
"market  rate"  on  the  Series  1997 
Certificates  for  the  remaining  tnnis  of 
the  Notes.  Consequendy,  Morgan  has  an 
interest  in  insuring  that  the  Series  1997 
Certificates  are  sold  at  an  appropriate 
market  rate  and  that  such  rate  is  reset 
weekly  at  an  appropriate  market  rate.  If 
investors  (including  plans)  are  not 
satisfied  with  the  variable  interest  rates 
paid  on  the  Series  1997  Certificates,  as 
reset  weekly  by  the  Remarketing  Agent, 
then  such  Certificateholders  may 
exercise  their  Tender  Rights  to  require 
the  Remarketing  Agent  to  repurcluse 
the  Certificates  at  par  plus  accrued 
interest.  In  such  instances,  Morgan  or 
another  qualified  financial  institution  of 
comparable  credit  quality  will  stand 
behind  the  Remarketing  Agent  with 
liquidity  support  to  enable  that  entity  to 
honor  the  Tender  Rights. 

The  rate  payable  for  the  Series  1997 
Certificates  will  be  determined  by  a 
Remarketing  Agent  (initially,  Alex 
Brown)  as  being  the  minimum  rate  of 
interest  necessary,  in  the  Remarketing 
Agent's  judgment,  to  enable  the 
Remarketing  Agent  to  sell  the  Series 
1997  Certificates  at  par.  As  noted  above, 
when  the  Series  1997  Certificates  are  in 
the  "weekly  rate  mode",  the 
Certificateholders  wrill  have  the  right  at 
all  times  to  exercise  their  Tender  Rights 
to  tender  their  Certificates  for 
repurchase  by  the  Remarketing  Agent  at 
par  (plus  accrued  interest)  on  any 
business  day  upon  seven  (7)  days 
notice.'^  CFC,  as  servicer,  will  verify 


and  confirm  to  the  Trustee  the 
information  provided  by  Morgan  and 
the  Remarketing  Agent  fior  the  variable 
interest  rate  payments. 

Although  the  Series  1997  Trust 
Agreement  permits  the  swap 
counterparty  (i.e.  Morgan)  and  the 
Remarketing  Agent  (i.e.  Alex  Brown)  to 
lengthen  the  interest  reset  period  from 
seven  (7)  days  (and  the  right  to  tender 
Certificates  would  exist  only  at  the  end 
of  such  longer  reset  period),  any  such 
change  will  result  in  a  mandatory 
repurchase  of  all  outstanding  certificates 
(at  par  plus  accrued  interest)  before  it 
becomes  effiective.  Thus,  any 
Certificateholders  that  want  to  continue 
to  invest  in  the  Certificates  imder  the 
new  conditions  will  have  to  make  an 
affirmative  decision  to  do  so.  As  stated 
above,  in  order  to  assiue  the  operation 
of  these  provisions  regarding  Tender 
Rights  of  Certificateholders,  KEPCO  will 
enter  into  a  liquidity  protection 
agreement  with  Morgan  pursuant  to 
which  Morgan  will  agree  to  provide,  or 
cause  another  qualified  financial 
institution  of  comparable  credit  quality 
to  provide,  a  liquidity  bcility  during  the 
term  of  the  Swap  Agreement. 

The  Swap  Agreement  will  be  in  effect 
until  the  maturity  of  the  Series  1997 
Certificates.  Alter  the  Refinancing  Date, 
the  financial  condition  or  performance 
of  KEPCO  wrill  not  affect  the 
requirement  of  Morgan's  performance 
under  the  Swap  Agreement.  However, 
KEPCO  and  RUS  (should  RUS  become 
the  payor  of  the  Amended  Outstanding 
Notes  pursuant  to  the  Guarantees)  will 
have  the  right  to  terminate  the  Swap 
Agreement  and  prepay  or  purchase  the 
Amended  Outstanding  Notes  at  any 
time  after  the  Refinancing  Date  (after 
providing  notice  as  specified  in  the 
Loan  Agreement  and  the  Trust 
Agreement).  There  are  no  prefwyment 
penalties  attached  to  KEPCO's  right  to 
prepay  the  Amended  Outstanding 
Notes.  However,  with  respect  to  the 
resulting  termination  of  the  Swap 
Agreement,  prior  to  prepaying  or 
purchasing  die  Amendcni  Outstanding 
Notes,  any  termination  payment  ovnng 
under  the  Swap  Agreement  must  be 
paid  by  KEPCO  (or  RUS).  Consequendy. 
depending  on  market  conditions  and 
interest  rates,  KEPCO  (or  RUS)  could  be 
obligated  to  make  a  payment  to  Morgan 
or  could  be  entitied  to  receive  a 


■>  As  noted  earlier,  the  7-day  raaet  by  the 
Remarketing  Agent  will  be  priced  based  on  the  H. IS 
Index,  a  30-day  commercial  paper  index,  which  is 
compiled  daily  by  the  New  York  Federal  Reserve 
Bank.  The  H.IS  Index  is  readily  available  to  fixed 
income  investors  through  data  services. 


conversations  with  broker-dealers,  on-line  reports, 
and  other  transactions  in  which  such  investors 
participate.  This  information  would  be  used  by 
certificateholders  on  a  continuous  basis  to 
determine  both  the  anticipated  level  of  repricing  as 
well  as  to  evaluate  whether  the  repriced  certificates 
continue  to  meet  their  investment  needs. 
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payment  from  Morgan,  in  the  event  of 
termination  of  the  Swap  Agreement'* 

The  Applicant  states  that  the 
refinancing  is  intended  to  emulate,  as 
closely  as  possible,  the  1988 
refinancing,  except  that  the  certificates 
will  have  a  variable  rate  of  return.  The 
parties  to  the  1997  transaction  are  the 
same  as  the  parties  to  the  1988 
transaction  with  the  exception  of 
Morgan  and  Alex  Brown — the  parties 
involved  in  making  the  Series  1997 
Certificates  available  as  variable  rate 
securities.  As  with  the  1988  refinancing, 
the  Applicant  anticipates  that  the 
Certificates  will  be  acquired  by 
employee  benefit  plans  subject  to  the 
Act 

CFCis  participating  in  this 
transaction  to  facilitate  the  refinancing 
of  the  existing  loans  (as  evidenced  by 
Note  One  and  Note  Two)  to  KEPCO 
iinder  applicable  U.S.  Department  of 
Agriculture  regulations  and  guarantee 
programs.  CFC  does  not  intend  to  take 
a  proprietary  interest  in  the  Amended 
Outstanding  Notes.  The  purchase  of  the 
Amended  Outstanding  Notes  by  CFC 
and  the  contribution  of  such  Notes  to 
the  Series  1997  Trust  will  occur 
virtually  simultaneotisly  and  will  be  for 
the  same  consideration.  CFC  will 
continue  to  receive  servicing  fees  for  the 
Series  1997  Trust  (as  discussed  below) 
and  a  fee  for  the  30-day  period  between 
its  prepayment  of  the  piirchase  price  for 
the  Amended  Outstanding  Notes  and 
the  closing  of  the  sale  of  the  Series  1997 
Certificates  to  the  Underwriters  on  the 
Refinancing  Date. 

The  Smies  1997  Certificates  will  have 
received  one  of  the  three  highest  ratings 
available  from  either  SAP  or  Moody's,  or 
both.  The  Applicant  states  that  these 
ratings  will  be  based,  in  part,  on  the 
RUS  Guarantee  and  the  high  credit 
standing  of  Morgan  as  the  swap 
counterparty  and  the  liquidity  provider. 

In  this  regard,  the  entire  KEPCO 
refinancing  transaction  (including  the 
proposed  swap  transaction)  has  been 
reviewed  by  Moody's  and  S&P  for  the 
purpose  of  rating  the  certificates.  S4P 
has  concluded  the  following:  (a)  the 
long-term  rating  on  the  certificates 
would  be  the  lower  of  (i)  "AAA",  based 
on  the  guarantee  provided  by  the  U.S. 
Government  acting  through  the 
Administrates  of  the  RUS,  or  (ii)  the 
rating  of  the  swap  counterparty  (i.e. 
Morgan,  which  is  currently  rated 
"AAA").  The  short-term  rating  on  the 
certificates  would  be  the  short-term 
rating  of  the  entity  providing  the 


■•In  no  event  will  the  Trust  l>e  obligMad  to  make 
tennination  payments  to  Morgan,  or  another  svrap 
ccunterparty.  in  the  event  KEPCO  purchases  the 
Amended  Outstanding  Notes. 


standby  certificate  purchase  agreement. 
This  entity  will  be  either  Morgan  or 
another  financial  institution  that  is  rated 
P-1 .  the  highest  short-term  credit  rating 
available.  Moody's  has  also  concluded 
that  the  certificates  would  be  rated  Aal 
(long-term)  and  P-1  (short-term),  based 
on  the  guaranty  provided  by  the  U.S. 
Government,  the  swap  agreement  with 
Morgan,  and  the  standby  certificate 
purchase  agreement  provided  by  either 
Morgan  or  another  P-1  rated  entity. 

9.  Disclosure.  The  prosp>ectus  (or 
private  placement  memorandum)  to  be 
issued  in  connection  with  the  original 
issuance  of  the  Series  1997  Certificates, 
will  contain  information  material  to  a 
fiduciary's  decision  to  invest  in  the 
Certificates,  including: 

(i)  Information  concerning  the 
payment  terms  of.  and  the  rating  of,  the 
Series  1997  Certificates; 

(ii)  A  description  of  the  operation  of 
the  Trust  as  a  separate  entity  and  of  how 
the  Trust  was  formed  by  CFC; 

(iii)  Identification  of  First  Chicago  as 
the  independent  trustee  for  the  Trust; 

(iv)  A  description  of  the  assets 
contained  in  the  Trust  (i.e.  the 
Amended  Outstanding  Notes,  the  RUS 
Guarantee  and  the  swap,  including  their 
principal  terms  and  their  material  legal 
aspects,  as  well  as  financial  information 
regarding  Morgan,  as  the  swap 
counterparty); 

(v)  A  description  of  CFC,  its  role  in 
the  refinancing  and  its  role  as  the 
servicer  of  the  Trust; 

(vi)  A  description  of  the  Trust 
Agreement,  including  a  description  of 
the  procedures  for  collection  of 
payments  on  the  Notes,  the  payments  to 
be  made  under  the  Swap  Agreement  and 
the  procedures  for  making  distributions 
to  certificateholders;  a  description  of  the 
accounts  into  which  such  payments  are 
deposited  and  firom  which  such 
distributions  are  made;  identification  of 
the  servicing  compensation  that  may  be 
deducted  from  any  payments  before 
distributions  are  made  to 
certificateholders;  a  description  of 
periodic  statements  to  be  provided  to 
the  Trustee  and  provided  to  or  made 
available  to  certificateholders  by  the 
Trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  Trust  Agreement  and  a  description 
of  the  Trustee's  and  the 
certificateholders'  remedies  with  respect 
thereto; 

(vii)  A  description  of  the  RUS 
Guarantee; 

(viii)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  certificates  by  a  typical 
investor. 


(ix)  A  general  discussion  of  the 
fiduciary  and  prohibited  transaction 
considerations  that  are  to  be  taken  into 
account  by  a  fiduciary  under  the  Act 
considering  the  purchase  of  the  Series 
1997  Certificates,  '^  including  a  brief 
description  of  the  exemption  (if  granted) 
and  a  discussion  of  the  potential  need 
for  compliance  by  plan  investors  with 
certain  prohibited  transaction  class 
exemptions  issued  by  the  Department  in 
connection  with  the  swap  transaction;  '* 

(x)  A  description  of  the  underwriters* 
plan  for  distributing  the  pass-through 
certificates  to  investors,  including  the 
structure  and  operation  of  the  variable 
interest  rate  reset  mechanism;  and 

(xi)  Information  about  the  scope  and 
nature  of  the  secondary  market  for  the 
certificates,  the  operation  of  the  put 
rights,  the  role  of  the  liquidity  provider 
and  financial  information  regarding  the 
liquidity  provider  (which  will  be 
Morgan  or  a  financial  institution  of 
comparable  credit  standing). 

10.  The  RUS  Guarantee.  The 
Applicant  states  that  RUS  has  endorsed 
on  each  Outstanding  Note  its  guarantee 
of  the  timely  payment  of  principal  and 
interest  on  such  Note  and,  on  or  before 
the  Preliminary  Closing,  will  have 
consented  to  an  amendment  of  each 
Outstanding  Note  to  lower  the 


■''The  Department  wishes  to  note  that  ERISA's 
general  standards  of  fiduciary  conduct  would  apply 
to  the  investment  described  in  this  proposed 
exemption,  and  that  satisfaction  of  the  conditions 
of  this  proposal  should  not  be  viewed  as  an 
endorsement  of  the  investment  by  the  Department. 
Section  404  of  ERISA  requires,  among  other  things, 
that  a  fiduciary  discharge  his  duties  with  respect  to 
a  plan  solely  in  the  interest  of  the  plan's 
participants  and  beneficiaries  and  in  a  prudent 
fashion.  Accordingly,  the  plan  fiduciary  must  act 
prudently  with  respect  to  the  decision  to  enter  into 
an  investment  transaction.  The  Department  further 
emphasizes  that  it  expects  the  plan  fiduciary  to 
fully  understand  the  benefits  and  risks  associated 
with  engaging  in  a  specific  type  of  investment, 
following  disclosure  to  such  fiduciary  of  all 
relevant  information.  In  addition,  such  plan 
fiduciary  must  be  capable  of  periodically 
monitoring  the  investment,  including  any  changes 
in  the  value  of  the  investment.  Thus,  in  considering 
whether  to  enter  into  a  transaction,  a  fiduciary 
should  take  into  account  its  ability  to  provide 
adequate  oversight  of  the  particular  investment. 

"See  PTE  84-14.  49  FR  9494.  March  13,  1984 
(regarding  transactions  entered  into  for  plans  by  a 
"qualified  professional  asset  manager"  or 
"QPAM  "),  PTE  90-1,  55  FR  2891,  January  29, 1990 
(regarding  transactioiu  entered  into  by  insurance 
company  separate  accounts),  PTE  91-38.  56  FR 
31966.  July  12. 1991  (regarding  transactions  entered 
into  by  bank  collective  investment  funds).  PTE  95- 
60.  60  FR  35925,  July  12,  1995  (regarding 
transactions  entered  into  by  insurance  company 
general  accounts),  or  PTE  96-23.  61  FR  15975.  April 
10. 1996  (regarding  transactions  entered  into  for 
plaiu  by  "in-bouse"  asset  managers).  In  this  regard, 
the  Department  is  not  providing  any  opinion  in  this 
proposed  exemption  as  to  whether  the  conditions 
of  such  class  exemptions  would  be  met  for  a  swap 
transaction  between  the  Trust  and  Morgan,  or  any 
other  bank  or  financial  institution  acting  as  a  swap 
countorparty  to  the  Tnut. 
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guaranteed  interest  rate  thereon  and  to 
make  the  other  amendments  described 
below  for  the  servicing  of  the 
Outstanding  Notes.  The  RUS  Guarantee 
is  a  full  faith  and  credit  obligation  of  the 
United  States  of  America.  RUS  will  be 
required  to  pay  the  Trust  the  amount  of 
any  principal  and  interest  not  paid 
when  due  on  an  Outstanding  Note 
vtrithin  five  business  days  of  notice  of 
such  default  from  CFC,  acting  in  its 
capacity  as  servicer. 

11.  Servicing  ofKEPCO's  Loans.  CFC 
will  contract  with  RUS  and  the  Trust  to 
service  the  Amended  Outstanding 
Notes,  thereby  establishing  an  agency 
relationship  (as  the  "Servicer")  with 
respect  to  the  Trustee  in  a  manner  that 
complies  with  the  RE  Act  and  the 
Regulations  and  described  in  the  terms 
of  the  Trust  Asgmement. 

Under  the  Trust  Agreement,  the 
Trustee  appoints  the  Servicer  as  its 
attorney-in-fact  to  prosecute  any  claims 
to  enforce  or  collect  on  each  Amended 
Outstanding  Note  and  Guarantee. 
However,  the  Servicer  as  such  attorney- 
in-fact  may  not  rescind,  cancel,  release, 
waive  or  reschedule  the  right  to  collect 
the  unpaid  balance  on  any  such  Note 
from  KEPCO  or  RUS.  If  a  court  holds 
that  the  Servicer  is  not  entitled  or  able 
to  enforce  an  Amended  Outstanding 
Note  or  Guarantee,  the  Trustee,  on 
behalf  of  the  Trust,  is  obligated  to  take 
such  steps  as  the  Servicer  deems 
necessary  to  enforce  such  Note  or 
Guarantee. 

In  administering,  servicing  and 
enforcing  an  Amended  Outstanding 
Note  or  Guarantee  according  to  the 
terms  of  the  Trust  Agreement,  the 
Servicer  after  a  default  in  payment  on 
such  Note  is  obligated  to  exercise  such 
of  the  rights  and  powers  vested  in  it  by 
the  Trust  Agreement  and  to  use  the 
same  degree  of  care  and  skill  in  their 
exercise  as  a  prudent  person  would 
exercise  or  use  under  the  circumstances 
in  the  conduct  of  such  person's  ovtm 
afEairs.  Prior  to  a  default  in  payment  on 
an  Amended  Outstanding  Note,  the 
Servicer  is  obligated  to  perform  only 
those  duties  that  are  specifically  set 
forth  in  the  Trust  Agreement.  The 
Servicer  has  no  liability  for  any  error  of 
judgment  made  in  good  faith  by  it 
(unless  it  is  proved  that  the  Servicer  was 
negligent  in  ascertaining  the  pertinent 
facts)  or  for  any  action  it  takes  or  omits 
to  take  in  good  faith  in  accordance  with 
a  direction  received  by  it  from  the 
Trustee  or  the  Certificateholders. 

In  addition  to  enforcing  the  Trustee's 
rights  under  the  Amended  Outstanding 
Note  (including  the  RUS  Guarantee) 
held  by  the  Trust.  CFC  as  the  Servicer 
for  the  Trust  is  obligated  to  fulfill  a 
number  of  administrative  and  notice 


functions  under  the  Trust  Agreement 
For  example,  the  Servicer  is  obligated  to 
deUver  a  notice  to  KEPCO  and  the 
Trustee  specifying  the  date  any  payment 
is  due  on  the  Note  held  by  such  Trust 
and  the  amoimt  of  such  payment.  The 
Servicer  is  responsible  for  notification 
of  RUS  of  any  default  in  the  payment  of 
interest  and  principal  on  the  Amended 
Outstanding  Note  held  in  the  Trust  The 
Servicer  is  obligated  to  submit  to  RUS 
reports  assessing  the  causes  behind,  and 
seriousness  of,  the  default  The  Servicer 
is  also  obligated  to  notify  RUS  of  any 
known  violations,  defaults  or  conditions 
which  might  lead  to  a  default  or 
violation  by  KEPCO  under  the  Loan 
Agreement,  the  Loan  Guarantee 
Agreement  or  an  Amended  Outstanding 
Note.  The  Servicer  is  further  obligated 
to  notify  RUS  of  any  redemption  of  the 
Amended  Outstanding  Note  held  by  a 
Trust  and  to  calculate  the  amount    . 
payable  on  such  Note  and  the  related 
Certificates  pursuant  to  any  redemption 
or  purchase  of  such  Note. 

"The  Servicer  will  handle  the  billing  of 
Note  payments  from  KEPCO,  and  will 
notify  RUS  promptly  of  any  default 
imder  a  Loan  and  of  adverse 
developments  affecting  KEPCO,  but 
payments  on  the  Note  will  be  made 
directly  to  the  Trustee  and  not  to  CFC 
The  Trustee  will  be  responsible  for 
monitoring  and  enforcing  the  Swap 
Agreement  In  this  regard,  the  Servicer 
will  verify  and  confirm  to  the  Trustee 
the  information  provided  by  Morgan 
and  the  Remarketing  Agent  with  respect 
to  the  variable  rate  of  return.  The 
Servicer  will  also  prepare  for 
distribution  by  the  Trustee  to 
Certificateholders  regular  semiannual 
reports  concerning  distributions  on  the 
Certificates  and  its  fees,  as  well  as  tax 
information  required  by 
Certificateholders.  No  less  often  than 
annually,  an  independent  public 
accountant  will  audit  the  books  and 
records  of  the  Trust.  Upon  completion, 
copies  of  the  auditor's  reports  will  be 
provided  to  the  Trustee. 

12.  Servicing  Compensation.  The 
Servicer  will  be  compensated  out  of 
payments  on  the  KEPCO  Notes.  The 
servicing  fee  (out  of  which  the  Servicer 
will  pay  the  Trustee's  fees  and 
expenses)  will  total  not  more  than 
approximately  Vio  of  one  (1)  percent  per 
annum  of  the  principal  amoimt  of  the 
Notes.  Because  the  retiim  to  the 
certificateholders  is  based  upon  the 
floating  rate  payments  made  under  the 
Swap  Agreement,  these  reimbursements 
will  not  affect  the  payments  to 
certificateholders. 

The  Servicer  may  transfer  its  duties 
and  obligations  with  the  consent  of  51 
percent  of  the  certificateholdera  and  the 


swap  counterparty.  The  Servicer  may 
also  be  terminated  following  certain 
defaults  or  events  of  bankruptcy  relating 
to  thif  Servicer.  The  insolvency  of  the 
Trustee  or  the  Servicer  will  not  afiiect 
the  certificateholders'  rights,  because 
the  Servicer  wUl  not  hold  any  Trust 
assets,  and  assets  held  in  a  fiduciary 
capacity  by  the  Trustee  should  not  be 
subject  to  claims  of  the  Trustee's  general 
creditora. 

13.  Description  of  Certificates.  Each 
Certificate  will  represent  a  fractional 
undivided  interest  in  the  Trust  The 
Certificates  will  be  issued  in 
denominations  of  SIOO.OOO  (and  in 
integral  multiples  of  $5,000  above  such 
amount),  and  will  not  be  divisible  into 
certificates  with  original  principal 
amoimts  below  $100,000.  Tlie 
Certificates  vtrill  be  transferable,  and 
may  be  listed  on  a  national  securities 
exchange.  Payments  on  the  Certificates 
will  represent  a  pass-through  of  both  (i) 
payments  of  principal  received  by  the 
Trustee  on  the  KEPCO  Notes  held  by  the 
Trust,  and  (ii)  the  payments  to  be  made 
by  Morgan  under  tiie  Swap 
Agreement '»  Interest  on  the  KEPCO 
Notes  will  be  payable  semi-annually, 
whereas  interest  on  the  floating-rate 
Certificates  will  be  paid  monthly  (or  on 
such  other  periodic  basis  as  may  be 
reset  in  accordance  with  the  Trust 
Agreement).  Principal  payments  on  both 
the  KEPCO  Notes  and  the  Certificates 
will  be  payable  annually  for  the  period 
during  which  each  Note  amortizes. 

The  Certificates  will  be  prepaid  at  any 
time  a  Note  is  prepaid.  The  Notes  %vill 
be  prepayable  at  the  KEPCO's  opticm  in 
whole  (hut  not  in  part)  at  any  time  at 
par.  KEPCO  will  be  required  t» 
accompany  its  notice  of  prepayment  (to 
be  given  in  advance  in  order  to  permit 
the  Trustee  in  turn  to  notify 
certificateholders  of  the  impending 
retirement  of  the  Certificates)  with  cash 


'•It  should  be  noted  that  the  notional  principal 
amount  for  the  swap  transaction  between  the  Trust 
and  Morgan,  used  to  determine  the  payments  to  be 
made  between  the  parties,  initially  will  be 
$57,390,000.  As  principal  payments  on  the  KEPOO 
Notes  are  received  by  the  Trustee  and  passed- 
through  to  the  certificateholders.  the  notional 
principal  amount  for  the  swap  transaction  will  be 
adjusted  to  equal  the  outstanding  principal  balance 
of  the  certificates.  It  should  also  be  noted  that, 
based  on  the  confirmation  statement  submitted  by 
Morgan,  all  payments  made  between  the  parties 
will  be  based  on  the  applicable  notional  principal 
amount,  the  day  count  fractions,  the  fixed  or 
floating  rates  (determined  by  objective  third  party 
sources)  designated  under  the  swap  agreement 
calculated  on  a  one-to.one  ratio  and  not  on  a 
multiplier  of  such  rates  or  with  formulas  that 
produce  leveraged  amounts.  However,  because  the 
payments  will  be  made  between  the  parties  oci 
different  dates,  there  will  be  no  netting  of 
payments.  Thus,  both  parties  will  be  responsible  far 
making  the  full  payments  that  are  due  on  the 
designated  dates  (i.e.  semi-annually  for  KEPOO  and 
moathly  for  Moigan). 
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equal  to  the  amount  that  will  be  due  on 
such  Note  at  the  time  of  prepayment 
This  procedure  will  assure  that  funds 
will  be  available  for  the  prepayment  of 
the  Note  at  the  appropriate  time.  These 
funds  will  be  invested  in  obligations 
issued  by  the  United  States  or  in 
repurchase  agreements. 

With  the  exception  of  prepayments  by 
KEPCO.  all  payments  on  the  Note 
obligations  are  supported  by  the  full 
faith  and  credit  of  the  United  States.  If 
KEPCO  defaults  in  making  its  payments 
or  in  its  other  obligations  to  RUS,  RUS 
has  the  option  either  to  pay  under  the 
RUS  Guarantee  principal  and  interest  as 
they  fall  due  on  the  KEPCO  Note,  to 
proceed  against  iCEPCO  and  to  assume 
KEPCO's  obligations  under  the  KEPCO 
Note  or.  if  KEPCO  could  at  that  time 
make  an  optional  prepayment  of  the 
KEPCO  Note,  to  optionally  prepay  or 
purchase  the  Note.  The  Trustee  (or  the 
Servicer  as  its  agent),  and  not  the 
certificateholders,  will  enforce 
payments  due  on  the  KEPCO  Notes  (or 
the  RUS  Guarantee)  and  the  Trustee  will 
enforce  payments  due  imder  the  Swap 
Agreement.  However,  a  specified 
percentage  of  certificateholders  may 
direct  the  time,  method  and  place  of 
exercising  any  remedy  available  to  the 
Trustee  or  the  Servicer,  subject  to 
customary  trust  indenture  exceptions. 
The  Trustee  may  not  resign  until  the 
Tnist  is  liquidated  and  the  proceeds 
distributed  to  certificateholders,  unless 
a  successor  Trustee  has  been  designated 
and  has  accepted  such  trusteeship. 

14.  Distributions  for  the  Certificates. 
Scheduled  distributions  on  the 
Certificate  attributable  to  payments  of 
principal  on  the  KEPCO  Notes  will  be 
made  1 1  days  (in  the  case  of  regular 
payments  of  principal)  following  the 
corresponding  payment  on  the  Note. 
This  interval  will  allow  time  for  the 
Servicer  to  notify  RUS  if  there  is  a 
default  by  KEPCO  in  making  a  payment 
on  the  Note  and  to  permit  the  five 
business  days  that  RUS  has  requested 
before  it  is  obligated  to  make  a  payment 
under  the  guarantee  to  elapse  before  the 
payment  date  on  the  Certificates.  As  a 
consequence,  if  KEPCO  defaults,  the  full 
faith  and  credit  guarantee  payment  will 
fall  due  before  the  scheduled  payment 
on  the  Certificates.  As  indicated  above, 
if  KEPCO  elects  to  prepay  its  Loan, 
distributions  on  the  Certificates  will  be 
made  only  after  advance  receipt  of  the 
amounts  to  be  prepaid.  This  procedure 
will  permit  notice  of  the  resulting 
distribution  to  be  given  to 
certificateholders. 

During  these  periods  pending 
distribution,  payments  on  the  KEPCO 
Notes  received  by  the  Trust  will  be 
invested  at  the  direction  of  CFC.  as 


servicer  for  the  Trust,  in:  (i)  obligations 
issued  by  the  United  States  (and 
supported  by  its  full  faith  and  credit),  or 
(ii)  repurchase  agreements  with  respect 
to  such  obligations,  over-collateralized 
on  a  basis  that  will  not  result  in  a 
reduction  in  the  ratings  of  the 
Certificates.  All  such  investments  must 
mature  before  the  next  scheduled 
distribution  date  on  the  Certificates.  The 
obligations  collateralizing  the 
repurchase  agreements  in  question 
would  be  marked  to  market  on  a  daily 
basis  and  kept  in  the  possession  of  the 
Trustee  or  in  its  control  through  book- 
entry,  unless  the  Rating  Agencies 
indicate  that  this  is  not  necessary  to 
maintain  the  Certificates'  rating.  The 
Applicant  states  that  assuming  all 
amounts  then  due  on  the  KEPCO  Notes 
have  been  paid  in  full,  any  yield  on 
these  investments  will  be  returned  to 
KEPCO  (or  to  RUS  to  the  extent  of  any 
unreimbursed  payments  on  the  RUS 
Guarantee).  The  Applicant  states  further 
that  such  yield  will  not  flow  through  to 
the  Servicer  or  the  certificateholders,  or 
increase  the  return  on  their  investment, 
and  the  prospectus  (or  private 
placement  memorandum)  will  make  this 
clear  to  the  certificateholders. 

Other  Information 

15.  The  Applicant  represents  the 
proposed  exemption  (if  granted)  for  plan 
investments  in  the  Certificates  and  the 
participation  by  CFC  in  the  refinancing 
program  would  be  effective  as  of 
November  18, 1997.  the  Deposit  Closing 
Date  for  the  refinancing  of  KEPCO's 
existing  loans.  The  plans  affected  by  the 
requested  exemption  are  those  plans 
that  will  acquire  and  hold  Certificates 
representing  an  interest  in  a  trust 
established  under  a  trust  agreement  as 
described  herein,  including  any  plans 
that  own  certificates  for  trusts  that  were 

-  established  as  a  part  of  the  1988 
refinancings.  The  Applicant  states  that 
the  Certificates  will  not  be  sold  to  plans 
established  by  KEPCO  or  CFC,  or  to 
plans  for  which  either  the  Trustee,  the 
swap  coimterparty/liquidity  provider,  or 
the  underwriter/remarketing  agent  (or 
any  affiliate  of  any  of  the  foregoing 
entities)  is  an  investment  fiduciary  for 
the  assets  of  the  plan  that  are  to  be 
invested  in  the  Certificates. 

16.  The  Applicant  represents  that  the 
Department's  regulations  defining  plan 
assets  for  purposes  of  the  prohibited 
transaction  provisions  of  the  Act  ^ 
provide  that  a  plan  that  acquires  an 
equity  interest  in  an  entity,  such  as 
certificates  of  beneficial  ownership  in  a 
grantor  trust,  will  be  required> under 
certain  cimunstances  to  treat  the 


>*Sae  29  CFR  2510.3-101. 


underlying  assets  of  the  entity  as  assets 
of  the  plan  for  purposes  of  the  Act 
Generally,  this  "plan  asset  look- 
through"  occurs  if  there  is  significant 
participation  by  benefit  plan  investors 
(i.e.  25  percent  or  more)  and  the  class 
of  equity  interests  in  question  are  not: 
(i)  held  by  100  or  more  investors 
independent  of  the  issuer  and  of  each 
other,  (ii)  freely  transferable,  and  (iii) 
either  registered  imder  Section  12(b)  or 
12(g)  of  Oie  Securities  Exchange  Act  of 
1934  (the  '34  Act)  or  sold  as  a  part  of 
an  offering  pursuant  to  an  effective 
registration  statement  under  the 
Securities  Act  of  1933.  and  then  timely 
registered  under  Section  12(b)  or  12(g) 
of  the  '34  Act.  In  this  regard,  the 
Applicant  states  that  altibough  there  will 
be  no  restrictions  imposed  on  the 
transfer  of  the  Certificates  and  CFC 
intends  to  cause  the  registration 
requirements  to  be  satisfied,  the 
Certificates  may  be  held  by  fewer  than 
100  independent  investors  at  the 
conclusion  of  the  initial  offering. 
Therefore,  if  benefit  plan  investors 
(including  employee  benefit  plans 
covered  by  the  Act,  governmental  plans, 
etc.)  hold,  in  the  aggregate.  Certificates 
representing  a  25  percent  or  greater 
interest  in  the  Trust,  the  plan 
certificateholder's  assets  will  be  deemed 
to  include  assets  of  the  Trust. 

As  discussed  herein.  CFC  performs 
certain  services  for  the  Trust  as  agent  for 
the  Trustee  according  to  the  terms  of  the 
Trust  Agreement.  CTC  will  be 
compensated  for  such  services  out  of 
interest  payments  on  KEPCO's  Note 
before  payments  are  made  by  the  Trust 
to  Morgan  under  the  Swap  Agreement 
The  Trustee  also  has  duties  and 
responsibilities  for  the  assets  of  the 
Trust  for  which  it  will  be  compensated. 
Therefore,  if  the  assets  of  the  Trust  are 
deemed  to  be  "plan  assets"  for  the 
reasons  discussiad  above,  the  activities 
of  CFC  for  the  Trust  would  cause  it  to 
become  a  service-provider  to  the 
participating  plans. 

The  Applicant  states  that  this  "service 
provider"  status  gives  rise  to  potential 
prohibited  transactions  between  the 
participating  plans  and  CFC.  In 
addition,  the  "plan  asset  look-through" 
may  create  prohibited  transactions 
between  the  participating  plans  and  any 
other  parties  in  interest  with  respect  to 
such  plans  that  have  a  relationship  to 
the  trust  (i.e.  members  of  the  Restricted 
Group,  as  defined  in  Section  m.E). 

17.  In  summary,  the  Applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because: 

(a)  The  decision  to  acquire  a 
certificate  will  be  made  on  behalf  of  a 
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plan  by  a  fiduciary  of  the  plan  who  is 
independent  of  CFC  after  receipt  of  full 
and  detailed  disclosure  of  all  material 
fiaatures  of  the  trust  and  the  certificates, 
including  all  applicable  fees  and 
charges. 

(b)  The  assets  of  the  Trust  (i.e.  the 
notes,  the  RUS  Guarantee  and  the  Swap 
Agreement)  are  described  to  prospective 
purchasers  of  certificates.  Neither  CFC 
nor  the  Trustee  has  discretion  to 
substitute  assets  once  the  Trust  has  been 
formed  (except  in  the  limited 
circiunstances  where  KEPCO  is  inquired 
to  obtain  a  substitute  swap  agreement 
from  another  financial  institution  of 
comparable  credit  quality). 

(c)  KEPCO's  notes  are  guaranteed  as  to 
principal  and  interest  by  the  United 
States  of  America  and  the  certificates 
will  be  rated  in  one  of  the  three  highest 
rating  categories  by  S&P's  and/or 
Moody's. 

(d)  All  actions  by  CFC  and  the  Trustee 
with  respect  to  the  trust,  the  assets  of 
the  Trust,  the  certificates  and 
certificateholdere  will  be  governed  by 
the  Trust  Agreement,  which  will  be 
available  to  plan  fiduciaries  for  their 
review  prior  to  the  plan's  investment  in 
certificates. 

(e)  The  certificates  will  bear  a  variable 
rate  of  return  that  will  be  generally  reset 
weekly;  any  change  in  the  reset  period 
will  require  a  new  investment  decision 
by  the  certificateholder  because  of  the 
mandatory  redemption  (at  par  plus 
accrued  interest)  feature  of  the 
certificates. 

(f)  The  variable  rate  should  be  closely 
related  to  a  published  independent 
index  (e.g.  the  H.  15  index  for  30-day 
commercial  paper,  as  compiled  by  the 
New  York  Federal  Reserve  Bank)  so  that 
it  can  be  readily  monitored  by 
certificateholdere.  Given  the  historical 
range  of  reset  rates,  and  the  put  and  ^ 
redemption  features  of  the  certificate, 
any  adverse  change  in  the  variable  rate 
would  have  only  a  de  minimi^  impact 
on  a  plan  investor's  overall  return  on 
the  certificates. 

(g)  Alex  Brown,  a  currenUy  identified 
imderwriter.  anticipates  that  it  will 
make  a  secondary  market  in  tbe 
certificates,  and  the  certificateholders 
will  have  certain  put  rights  (at  par  plus 
accrued  interest)  which  are  supported 
by  a  liquidity  facility  provided  by  a 
financial  institution  that  is  rated  in  one 
of  the  three  highest  rating  categories  by 
S&P's  and/or  Moody's. 

(h)  All  fees  and  charges  under  the 
Trust  and  for  the  Certificates  are  fixed 
and  reasonable  and  are  disclosed  to 
certificateholdere. 

(i)  CFC  and  the  Trustee  will  maintain 
books  and  records  of  all  transactions 


which  will  be  subject  to  aimual  audit  by 
a  certified  public  accountant 

(j)  The  certificates  will  be  offered  and 
sold  in  a  public  offering  or  an  exempt 
private  placement,  with  full  disclosure 
in  the  prospectus  or  private  placement 
memorandum. 

Notice  to  Interested  Peraons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  will  include  prospective 
plan  investors,  and  fiduciaries  of  plans 
which  have  already  invested  in 
certificates  of  a  trusfwhich  holds  an 
existing  KEPCO  Note.  Because  CFC  is 
uncertain  as  to  which  plans  will  invest 
in  a  new  trust,  the  Department  has 
determined  that  the  only  practical  form 
of  providing  notice  to  interested  persons 
is  the  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Re^ster.  However,  with  respect  to  plans 
that  are  invested  in  a  trust  holding  an 
existing  KEPCO  Note  at  the  time  this 
notice  is  published,  CFC  will  disbibute 
in  redemption  notices  for  the 
outstanding  certificates  of  the  existing 
trusts  a  statement  that  plan  investora 
may  request  a  copy  of  this  notice  of 
proposed  exemption  within  15  days  of 
the  receipt  of  the  notice  of  redemption. 
CFC  represents  that  transmittal  of 
redemption  notices  will  occur  shortly 
after  the  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Rn^ster. 

Q)mments  and  requests  for  a  public 
hearing  are  due  within  sixty  (60)  days 
following  the  publication  of  this  notice 
in  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-fi«e  number.) 

Pentair  Retirement  Savings  and  Stock 
Incentive  Plan  (the  Plan),  Located  in  St 
Paia,MN 

(Application  No.  O-10472J 

Pn^Msed  Exemptiim 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  witii  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10. 1990).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)(1)  and  (b)(2)  of  Uie 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  past  sale  by  the  Plan  (the  Sale)  of 
the  Plan's  remaining  interest  (the 
Interest)  in  two  guaranteed  investment 


contracts  (the  GICs)  of  Confederation 
Life  Insurance  Company  (CL)  to  Pentair, 
Inc.  (Pentair),  the  sponsoring  employer 
and  a  party  in  interest  with  respect  to 
the  Plan;  provided  the  following 
conditions  were  met: 

(1)  The  Sale  was  a  one-time 
transaction  for  cash; 

(2)  The  Plan  received  no  less  than  the 
fair  market  value  of  the  InteresU  at  the 
time  of  the  Sale; 

(3)  The  Plan  and  its  participants  and 
beneficiaries  have  not  incurred  any 
expenses  or  any  losses  from  the  Sale; 
and 

(4)  Any  future  distributions  from  the 
GICs  that  exceed  the  consideration  paid 
by  Pentair  to  the  Plan  for  the  Interests 
shall  be  paid  to  the  Plan  and  allocated 
to  the  respective  accounts  of  the  affected 
Plan  participants. 
EFFECTIVE  BATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
on  June  13. 1997. 

Summary  of  Facts  and  RepraaenUtioiis 

1.  Pentair,  a  Miimesota  corporation 
and  located  in  St.  Paul,  is  a  publicly 
held  corporation  whose  stock  is  traded 
on  the  New  York  Stock  Exchange.  It  is 
a  diversified  manufacturer  and  vendor 
of  electrical  and  electronic  enclosures, 
portable  and  stationary  tools  and 
equipment,  water  products,  and 
sporting  and  law  enforcement 
ammunition. 

The  Plan,  established  by  Pentair  on 
January  1, 1964.  is  a  defined 
contribution  plan  that  is  intended  to 
qualify  under  section  401(a)  of  the  Code. 
The  Plan  includes  a  cash  or  deferred 
arrangement  that  is  intended  to  qualify 
under  section  401(k)  of  the  Code.^i  As 
of  December  31. 1996,  the  Plan  had 
approximately  9,700  participants  and 
total  assets  with  a  fair  market  value  of 
approximately  $270,000,000.  The  Plan 
provides  for  individual  participunt 
accoimts  and  permits  its  participants  to 
self-direct  their  respective  accounts  in 
the  Plan  (other  than  the  ESOP  part  of 
the  Plan)  into  various  investment 
options  pureuant  to  section  404(c)  of  the 
Act,  including  an  investment  option 
referred  to  as  the  Pooled  Stable  Return 
Trust  (the  PSR  Fund),  which  acquires 
and  holds  a  pool  of  fixed  income 
investments.  As  of  December  31, 1996. 
the  PSR  Fund  held  assets  with  a  total 
fair  market  value  of  approximately 
$72,000,000. 

Pentair,  as  named  Plan  fiduciary, 
delegates  the  administrative 
responsibilities  of  the  Plan  to  a  Plan 


*'  A  component  of  the  Plan  is  an  employm  dock 
ownerthip  plan  (ESOP)  of  the  rtock  bonu»  variety, 
with  its  assets  held  under  a  separate  trust  and 
inveated  in  the  stock  of  Pentair. 
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Committee  (the  Committee),  currently 
comprised  of  Richard  W.  Ingman,  Debby 
S.  Knutson,  John  T.  Moynihan,  and  Roy 
T.  Rueb.  each  of  whom  is  an  employee 
of  Pentair.  Two  of  the  members  of  the 
Committee.  Richard  W.  Ingman  and  Roy 
T.  Rueb  (the  Fund  Trustees),  are  also  the 
trustees  of  the  PSR  Fund. 

2.  Among  the  fixed  income 
investments  purchased  by  the  Fund 
Trustees  on  behalf  of  the  PSR  Fund  are 
the  GICs,  described  as  follows: 

(a)  Contract  No.  62541  is  a  single 
deposit  contract  acquired  from  CL  on 
July  26, 1991,  for  $3,500,000.  with  a 
maturity  date  on  June  30, 1996, 
providing  for  a  guaranteed  rate  of 
compound  interest  at  8.53  percent 
through  maturity. 

(b)  QIC  No.  62608  is  a  single  deposit 
contract  acquired  from  CL  on  January 
22,  1992,  for  $5,000,000,  with  a  maturity 
date  on  December  31,1996,  and  which 
provides  for  a  guaranteed  rate  of  simple 
interest  at  7.21  percent  through 
maturity. 

3.  On  August  11, 1994,  Canadian 
insiuai^ce  company  regulatory 
authorities  seized  the  assets  of  CL 
because  of  serious  liquidity  problems 
confronting  CL.  On  August  12,  1994  (the 
Seizure  Date),  the  assets  of  CL  located 
in  the  United  States  of  America  were 
seized  by  the  Insurance  Commissioner 
for  the  State  of  Michigan.  On  the 
Seiziue  Date,  legal  action  was  taken  to 
freeze  the  operations  of  CL  in  the  United 
States  and  to  initiate  a  rehabilitation 
CL's  operations  in  the  United  States. 
Pentair  represents  that,  as  of  August  12, 
1994,  the  book  value  of  both  of  the  GICs 
totaled  $9,685,734.43  (the  Seiziue  Date 
Values).^  Pentair  represents  that  as  of 
the  Seizure  Date.  GIC  No.  62541  had  a 
book  value  of  $4,491,311.71  and  GIC 
No.  62608  had  a  book  value  of 
$5,194,422.72.  with  the  total 
representing  approximately  11.7  percent 
of  the  total  assets  in  the  PSR  Fund  as  of 
the  Seizure  Date.  Immediately  after  the 
Seizure  Date,  the  Fund  Trustees  took 
action  to  freeze  a  portion  of  the  account 
balance  of  each  participant  account 
invested  in  the  PSR  Fund,  and  the 
frozen  amount  of  each  such  account 
equaled  the  percentage  of  the  total  PSR 
Fund  assets  represented  by  the  Seizure 
Date  Value  of  the  GICs.  approximately 
11.7%  as  of  the  Seizure  Date. 

4.  Subsequent  to  the  Seizure  Date,  a 
formal  plan  of  rehabilitation  of  CL  (the 
Rehab  Plan)  was  developed  which 
offered  contract  holders  such  as  the  PSR 
Fund  the  option  of  participation  in  the 


^  Book  value  reprasenU  total  deposits  under  the 
GICs  plus  interest  at  the  rates  guaranteed  under  the 
QCs  (the  Contract  Rates)  through  August  12.  1994. 
less  previous  withdrawals. 


Rehab  Plan,  by  receiving  payments  over 
several  years,  or  nonparticipation  in  the 
Rehab  Plan  by  receiving  a  lump  sum 
settlement.  The  Rehab  Plan  was 
approved  by  rehabilitation  authorities 
on  October  23,  1996,  and  became  final 
21  days  later,  and  the  Fund  Trustees 
elected  that  the  PSR  Fund  participate  in 
the  Rehab  Plan.  The  Fimd  Trustees 
represent  that  pursuant  to  the  Rehab 
Plan,  the  Plan  has  already  received  from 
CL's  available  liquid  assets  in  excess  of 
100  percent  of  the  Seizure  Date  Values 
of  the  GICs,  and  that  they  anticipate 
from  the  Rehab  Plan  an  eventual 
recovery  of  approximately  110%  of  the 
Seizure  Date  Values.  Pentair  represents 
that  as  of  June  13, 1997,  the  Plan  had 
received  a  total  of  $9,723,592  from  the 
Rehab  Plan  with  respect  to  its 
investments  in  the  GICs,  and  that  these 
funds  were  immediately  invested  in  the 
PSR  Fund's  money  market  fund. 

In  addition  to  the  fimds  realized  from 
the  Rehab  Plan,  the  Plan  has  received 
funds  from  a  state  guaranty  association. 
Ehuing  development  of  the  Rehab  Plan, 
the  State  of  Minnesota,  through  its 
Minnesota  Life  and  Health  Insurance 
Guaranty  Association  (MGA),  accepted 
and  confirmed  guaranty  coverage  for  the 
two  GICs  and  thereby  provided 
additional  funds  to  compensate  those 
aR^ected  Plan  participants  residing  in 
Minnesota.  Pentair  represents  that 
62.221  percent  of  the  PSR  Fund's 
investment  in  the  GICs  was  allocable  td 
the  participant  accoimts  of  Miimesota 
residents.  Pentair  represents  that  as  of 
Jime  13,  1997,  the  Plan  had  received  a 
total  of  $1,307,732  from  MGA  with 
respect  to  its  investments  in  the  GICs. 
and  that  these  funds  were  immediately 
invested  in  the  PSR  Fund's  money 
market  fund. 

Pentair  represents  that  in  addition  to 
the  funds  realized  from  the  Rehab  Plan 
and  MGA,  as  of  June  13,  1997  the  PSR 
Fund  had  also  earned  a  total  of  $59,080 
in  interest  on  the  Rehab  Plan  and  MGA 
[>ayments  which  had  been  deposited  in 
the  PSR  Fimd's  money  market  account. 

5.  In  order  to  assure  that  all  affected 
participants,  regardless  of  their  state  of 
residency,  receive  a  timely  and 
equivalent  recovery  of  their  frozen 
account  balances  invested  in  the  GICs, 
and  in  order  to  restore  to  all  affected 
Plan  participants  complete  access  to 
their  entire  accoimt  balances  invested  in 
the  PSR  Fund.  Pentair  represents  that  it 
proceeded  on  June  13. 1997  to  purchase 
from  the  Plan  the  Interest,  which  is  the 
PSR  Fund's  entire  remaining  interest  in 
the  GICs  (the  Interest)  by  depositing 
cash  into  the  PSR  Fund.  For  this  past 
purchase  of  the  Interest  frtim  the  Plan 
for  cash,  Pentair  requests  as  exemption 


under  the  terms  and  conditions 
described  herein. 

6.  Pentair  represents  that  it  purchased 
the  Interest  &t>m  the  Plan  by  depositing 
cash  into  the  PSR  Fund  in  the  amount 
of  $635,672,  which  was  the  amount 
necessary  to  enable  the  Plan  tn  have 
received,  from  all  sources,  a  total 
recovery  on  the  GICs  in  the  amoimt  of 
$11,726,076  (the  Total  Recovery 
Amount).  Pentair  represents  that  in 
receiving  the  Total  Recovery  Amount, 
the  Plan  recovered  the  Seizure  Date 
Values  of  the  GICs  plus  interest  thereon 
at  the  Contract  Rates  through  the 
maturity  dates  of  each  GIC,  plus  post- 
maturity interest  on  each  GIC  at  the  rate 
of  five  percent  from  the  maturity  dates 
through  March  31, 1997,  the  date 
established  under  the  Rehab  Plan  for 
contract  valuation.  Pentair  represents 
that  the  5  percent  rate  of  interest  was 
the  rate  of  interest  established  under  the 
Rehab  Flan,  and  accepted  by  MGA,  for 
the  purposes  of  crediting  earnings  to  the 
GICs  after  their  contract  maturity  dates. 

7.  Pentair  represents  that  by 
purchasing  the  Interest  from  the  PSR 
Fund,  it  has  assumed  all  risks  with 
respect  to  the  future  payments  by  the 
Rehab  Plan  and  MGA  with  respect  to 
the  GICs.  Upon  receipt  of  the  purchase 
price  for  the  Interest,  the  Fund  Trustees 
were  able  to  lift  the  freeze  on  the 
portion  of  the  participant  accoimts 
invested  in  the  GICs  and  they  restored 
to  each  affected  account  its  pro-rata 
share  in  the  Total  Recovery  Amount. 
Pentair  represents  that  it  proceeded 
with  the  purchase  of  the  Interest  on  Jime 
13, 1997  in  order  that  affected  Plan 
participants  residing  outside  Minnesota 
would  not  be  required  both  to  await 
future  Rehab  Plan  and  to  accept  a  lesser 
recovery  with  respect  to  their  frozen 
account  balances.  Pentair  represents 
that  its  purchase  of  the  Interest  also 
enabled  all  affected  participants, 
regardless  of  residency,  to  have 
immediate  access  to  their  account 
balances  for  purposes  of  making 
investment  transfers,  obtaining  hardship 
withdrawals  or  plan  loans,  and 
receiving  distributions  of  the  portion  of 
their  account  balances  which  had  been 
frozen  when  they  became  entitled  for 
distributions.  Pentair  represents  that  in 
the  event  the  amoimt  of  future 
distributions  from  the  GICs  exceeds  the 
purchase  price  paid  to  the  Plan  for  the 
Interest,  such  excess  amounts  shall  be 
transferred  to  the  Plan  and  allocated  pro 
rata  among  the  accounts  of  the  affected 
Plan  participants. 

8.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a)  of  the  Act 
because  (a)  the  Sale  was  a  one-time 
transaction  for  cash;  (b)  the  purchase 
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price  paid  by  Pentair  for  the  Interest 
enabled  the  Plan  to  have  recovered  the 
Total  Recovery  Amount,  representing 
the  sum  of  (i)  the  book  value  of  the  GICs 
as  of  the  Seizure  Date,  (ii)  Contract  Rate 
interest  thereon  through  the  GICs' 
maturity  dates,  (iii)  post-maturity 
interest  at  the  rate  of  5  percent  through 
March  31.  1997;  (c)  the  transaction 
enabled  the  PSR  Fund  to  avoid  any  risk 
associated  with  the  continuation  of  the 
Rehab  Plan  and  enabled  the  participants 
to  direct  PSR  Fund  assets  to  other 
investments;  and  (d)  the  Plan  did  not 
incur  any  expenses  or  suffer  any  losses 
fit)m  the  transaction. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Robert  H.  Herzog  Profit  Sharing  Plan, 
(the  Plan)  Located  in  Santa  Barbara, 
California 

(Application  No.  E>-10494] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836,  August 
10, 1990).  If  the  exemption  is  granted, 
the  sanctions  resulting  fit)m  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  of 
a  certain  residential  condominium  (the 
Property)  by  the  Plan  ^^  to  Robert  H. 
Herzog  (Mr.  Herzog),  a  disqualified 
person  with  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(a)  The  Sale  is  a  one-time  transaction 
for  cash; 

(b)  The  terms  and  conditions  of  the 
Sale  are  at  least  as  fiavorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party; 

(c)  The  Plan  receives  the  fair  market 
value  of  the  Property  at  time  of  the  Sale; 
and 

(d)  The  Plan  is  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale. 

Summary  of  Factual  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which  was  established  by  Mr.  Herzog, 
the  sole  participant  and  beneficiary.  As 
of  August  1997,  the  Plan  held  assets 


"  Because  Mr.  Herzog  is  the  only  participant  in 
the  Plan,  there  is  no  jurisdiction  under  29  CFR 
$2S10.3-3(b).  However,  there  is  jurisdiction  under 
Title  II  of  the  Act  pursuant  to  taction  4975  of  the 
Code. 


valued  at  approximately  $141,500.  The 
trustee  of  the  Plan  is  Mr.  Herzog. 

2.  The  Property  is  a  residential 
condominium  unit  located  at  362  Old 
Mammoth  Road,  Unit  62,  Sherwin 
Villas  in  Mammoth  Lakes,  California. 
The  Property  consists  of  one  bedroom, 
one-€md-a-quarter  baths  and  has  a  total 
living  area  of  704  square  feet  The 
specific  zoning  classification  and 
description  of  the  Property  is  "RF-2 
Residential  Multiple  Family." 

3.  According  to  the  applicant,  the 
Plan  originally  acquired  the  Property  as 
a  real  estate  investment  The  Plan 
purchased  the  Property  in  October  1996 
from  an  unrelated  third  party  in  a  cash 
transaction  for  $40,271,  including 
expenses.  The  applicant  represents  that 
the  Plan  has  rented  out  the  Property  on 
a  short-term  basis  to  visitors  of  the 
Mammoth  Lakes  resort,  and  all  income 
and  expenses  attributable  to  the 
Property  are  applied  to  the  Plan.  Since 
purchasing  the  Property,  the  Plan  has 
spent  approximately  $9,723  on 
improvements  but,  because  of  rental 
income,  has  shown  a  net  profit  of 
approximately  $945. 

Mr.  Herzog  represents  that  the 
Property  has  not  been  leased  to,  or  used 
by,  any  disqualified  persons. 

4.  The  applicant  requests  an 
exemption  for  the  proposed  sale  of  the 
Property  by  the  Plan  to  Mr.  Herzog. 
According  to  Mr.  Herzog,  he  desires  to 
sell  the  Property  because  it  has  failed  to 
produce  the  desired  rate  of  return  and 
because  it  has  become  unwieldy 
investment  from  a  management 
perspective.  As  noted  atwve,  the  Plan 
would  receive  cash  for  the  ftt)perty  in 
an  amount  equal  to  the  fair  market  value 
of  such  Property,  as  determined  by  a 
qualified,  independent  appraiser  at  the 
time  of  the  Sale. 

The  applicant  represents  that  the 
proposed  transaction  would  be  feasible 
in  that  it  would  be  a  one-time 
transaction  for  cash.  Furthermore,  the 
applicant  states  that  the  transaction 
would  be  in  the  best  interests  of  the 
Plan  because  it  would  permit  the  Sale 
of  the  Property,  enabling  the  Plan  to 
invest  the  proceeds  from  the  Sale  in 
assets  with  a  higher  rate  of  return. 
Finally,  the  applicant  asserts  that  the 
transaction  will  be  protective  of  the 
rights  of  the  participant  and  beneficiary 
as  indicated  by  the  fact  that  the  Plan 
will  receive  the  fair  market  value  of  the 
Property,  as  determined  by  a  qualified, 
independent  appraiser  on  the  date  of 
sale,  and  will  incur  no  commissions, 
costs,  or  other  expenses  as  a  result  of  the 
Sale. 

5.  Cheryl  L.  Schafer  (Ms.  Schafer).  an 
accredited  appraiser  with  Mammoth 
Lakes  Appraisal,  located  in  Mammoth 


Lakes,  California,  appraised  the 
Property  on  July  14, 1997.  Ms.  Schafer 
states  that  she  is  a  full  time  qualified, 
independent  appraiser,  as  demonstrated 
by  her  status  as  a  Certified  ResidenUal 
Real  Estate  Appraiser  licensed  by  the 
State  of  California.  In  addition,  Ms. 
Schafer  represents  that  both  she  and  her 
firm  are  independent  of  Mr.  Herzog. 
After  inspecting  the  Property,  Ms. 
Schafer  determined  that  a  fee  simple 
interest  in  the  Property  is  worth         ^ 
$50,000. 

In  her  appraisal,  Ms.  Schafer  relied 
primarily  on  the  direct  sales  comparison 
approach.  According  to  Ms.  Schafer  this 
method  best  represents  the  actions  of 
buyers  and  sellers  in  the  marketplace. 
This  method  of  appraisal  involves  an 
analysis  of  similar  recently  sold 
properties  in  the  area  in  question  so  as 
to  derive  the  most  probable  sales  price 
of  the  Property.  Ms.  Schafer's  appraisal 
indicates  that  she  compared  the 
Property  to  six  recently  sold 
condominium  units  in  the  Mammoth 
Lakes  area  before  reaching  a  conclusion 
as  to  the  value  of  the  Property. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because:  (a)  The 
terms  and  conditions  of  the  Sale  would 
be  at  least  as  favorable  to  the  Plan  as 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  Sale  would  be  a  one-time  cash 
transaction  allowing  the  Plan  to  invest 
in  assets  with  a  higher  rate  of  retiun;  (c) 
the  Plan  would  receive  the  fair  market 
value  of  the  Property,  established  by  a 
qualified  independent  appraiser;  and  (d) 
the  Plan  would  not  be  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale. 

Notice  to  Interested  Persons 

Because  Mr.  Herzog  is  the  only 
participant  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  (the  Notice)  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  thirty  (30)  days  after 
publication  of  the  Notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Scott  Frazier,  telephone  (202) 
219-8881.  (This  is  not  a  toll-free 
number). 

CereStates  GIC  and  BIC  Fund  (the 
Fund),  Located  in  Philadelphia, 
Pennsylvania 

[Application  No.  D-10522| 

Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
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under  the  authority  of  section  406(a)  of 
the  Act  and  section  497S(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836.  32847, 
August  10,  1990).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  (the  Sale)  by  the  Fund  of  the 
Fund's  remaining  interest  in  two 
Guaranteed  Investment  Contracts  (the 
GICs)  of  Confederation  Life  Insurance 
Company  (CL)  to  CoreStates  Bank,  N.A. 
(the  Bank),  a  party  in  interest  with 
respect  to  the  Fimd:  provided  (1)  the 
Sale  was  a  one-time  transaction  for  cash, 
(2)  the  Fund  received  no  less  than  the 
fail  market  value  of  the  GICs  at  the  time 
of  the  Sale,  (3)  the  Fund  and  its 
participants  and  beneficiaries  did  not 
incur  any  costs  or  expenses  with  respect 
to  the  Sale,  and  (4)  any  future 
distributions  from  the  GICs  that  exceed 
the  consideration  paid  to  the  Fund  by 
the  Bank  in  the  Sale  shall  be  paid  to  the 
Fimd  and  allocated  to  the  respective 
accounts  of  the  affected  employee 
benefit  plans. 


EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  December 
31. 1997. 

Summary  of  Facts  and  Representations 

1.  The  Bank,  which  is  the  applicant, 
is  a  wholly-owned  subsidiary  of 
CoreStates  Financial  Corp.,  a  bank 
holding  company  organized  under 
federal  and  Pennsylvania  laws  and 
located  in  Philadelphia.  The  Bank  is  the 
successor  to  Hamilton  Bank,  which  the 
Bank  acquired  in  1980.  The  Bank  offers 
traditional  commercial  banking  services 
to  individuals  and  privately  and 
publicly  created  entities  located  in  the 
Middle  Atlantic  states. 

Until  1993,  Hamilton  Bank  served  as 
trustee  or  investment  custodian  for 
approximately  250  employee  benefit 
plans,  and  had  investment  discretion  for 
either  some  or  all  of  the  assets  of  such 
plans  (the  Plans).  Commencing  in  1993, 
the  Bank  undertook  such  activities  and 
duties  for  the  Plans.  The  Plans  include 
both  defined  benefit  and  defined 
contribution  plans,  such  as  profit 
sharing,  money  purchase  pension. 
401(k).  and  Keogh  plans. 

2.  The  Fund  is  a  pooled  fund 
sponsored  and  administered  by  the 
Bank  in  which  the  Plans  invest  portions 


of  their  assets.  The  investments  made  by 
the  Fund  are  limited  to  guaranteed 
investment  contracts  issued  by 
insurance  companies  and  to  bank 
investment  contracts  issued  by  banks. 
The  applicant  states  that  CoreStates 
Investment  Advisers,  Inc.  (Advisers),  a 
wholly-owned  subsidiary  of  the  Bank,  is 
the  investment  adviser  for  the  Fund  and 
has  investment  discretion  over  the 
assets  of  the  Fund.  The  applicant 
represents  that  with  re8{>ect  to  each  Plan 
that  has  invested  in  the  Fund,  the 
determination  to  invest  Plan  assets  in 
the  Fund  is  made  by  a  fiduciary  of  the 
Plan  independent  of  the  Bank  or  by  the 
participants  of  a  Plan  which  provides 
for  self-directed  investment  of 
individual  participant  accounts.  As  of 
September  30, 1997,  the  applicant 
represents  that  the  fair  market  value  of 
the  assets  of  the  Fuind  was 
approximately  S5,638,341. 

3.  The  Fund  has  invested  a  portion  of 
its  assets  in  the  two  GICs  issued  by  CL, 
a  Canadian  insurance  corporation  doing 
business  in  the  United  States  through 
branches  in  the  states  of  Georgia  and 
Michigan.  The  two  GICs  involved  in  the 
transaction  for  which  the  exemption  is 
requested  are  described  as  follows: 


Date  Putchased ~ 

Ongtnal  Maturity  Data 

Amount  Deposited  

Contract  Rate  o(  Interest 
8/12/94  Book  Value  2« 


QIC  No.  61977 


Dec.  4,  1969 
OeaS,  1994 
$500,000.00  . 
8.50  percent . 
$528,615.00  . 


QIC  No.  62403 


March  1.  1991. 
April  30,  1996. 
$1 .000.000.00. 
8.20  percent 
$1,036,045.00 


^  Bock  VaJue  is  Vne  sum  o(  the  total  prifxapai  deposits  plus  interest  thereon  at  the  rates  guaranteed  under  the  terms  of  the  GICs,  less  previous 
withdrawals. 


4.  On  August  11, 1994,  the  Canadian 
insurance  regulatory  authorities  placed 
CL  into  liquidation  and  a  winding-up 
process.  On  August  12, 1994.  the 
insurance  authorities  of  the  state  of 
Michigan  commenced  legal  action  to 
place  the  U.S.  operations  of  CL  into 
rehabilitation,  which  involved 
liquidating  the  assets  of  CL  and 
establishing  the  methodology  for 
determining  and  paying  its  contractual 
obligations.  The  applicant  represents 
that  a  plan  of  rehabilitation  (the  Rehab 
Plan)  has  been  approved  by  the 
rehahiUtation  authorities,  and  payments 
to  CL  contract  holders,  including  the 


Fund,  commenced  under  the  Rehab 
Plan  in  April  of  1997. 

In  addition  to  the  amoimts  paid  to  the 
Fimd  by  CL  imder  the  Rehab  Plan,  the 
GICs  have  also  been  afforded  protection 
by  the  Peimsylvania  Life  and  Health 
Insurance  Guaranty  Association 
(PLHIGA).  Under  the  terms  of  the 
enabling  statute  of  PLHIGA,  the 
principal  amount  of  the  GICs  was  fully 
insured,  and  a  substantial  portion  the 
interest  due  under  the  terms  of  the  GICs 
was  also  insured  by  PLHIGA.^ 

5.  The  applicant  states  that  In 
accordance  with  the  Rehab  Plan, 
substantial  payments  have  been  made 


by  CL  to  the  Fund  with  respect  to  the 
GICs.  The  applicant  represents  that  in 
combination  with  the  additional 
payments  to  the  Ftind  by  PLHIGA.  the 
Fund  already  has  recovered  100  percent 
of  is  principal  investment  in  the  GIC. 
plus  substantial  portions  of  the  interest 
due  under  the  GICs  within  the  limits  of 
PLHIGA's  coverage.  The  applicant 
represents  that  CL  has  predicted  that 
some  additional  amounts  will  be  paid 
from  various  reserve  funds  over  the  next 
few  years  as  the  remaining  assets  of  CL 
are  liquidated. 

The  details  of  payments  to  the  Fund 
are  as  follows: 


QIC  No. 
61977 


QIC  No. 
62403 


Paid  4/25/97  by  CL 
Paid  S/2Q/97  t>y  CL 


$458,773.70 
9.578.40 


$910,105.36 
5,429.83 


'^Th*  applicant  repraxmu  that  PLHICA't 
cu¥»iga  of  interest  on  a  CIC's  principal  (a)  is 
limitad  to  the  four  years  prior  to  the  rshabilitatioa 


date  during  which  the  CIC  was  in  eSect,  (b)  doea 
not  exceed  2  percentage  points  below  the  Moody 
Corporate  Bond  Average,  and  (c)  for  th«  period  after 


the  rehabiliutioo  data  up  to  the  date  of  payment  by 
PLXIGA.  does  not  exceed  3  percentage  points  below 
tlie  Moody  Corporate  Bond  Yield  Average. 
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PakJ  5/27/97  by  CL  

Paid  5/30/97  by  PLHIGA  ... 
Paid  9C/97  by  CL 

Total  to  date  received 
Projected  future  payments 


QIC  No. 
61977 


60,480.93 

75,085.11 

11.96 


603,930.10 


3.714.W 


QIC  No. 
62403 


120.522.70 

164396.53 

23.73 


1.22C.478.15 
8.347.00 


6.  In  order  to  enable  the  Fimd  and  its 
participating  Plans  to  achieve  a 
completed  liquidation  of  the  Fund's 
investment  in  the  GICs  and  avoid 
additional  accounting  expenses  related 
to  monitoring  and  allocating  future 
Rehab  Plan  payments,  the  Bank 
proposes  to  purchase  the  Fund's 
remaining  interests  in  the  GICs  by 
acquiring  the  Fund's  right  to  all  future 
payments  from  CL  pursuant  to  the 
Rehab  Plan  with  respect  to  the  GICs. 
The  Bank  is  requesting  an  exemption  for 
this  piux:hase  transaction  imder  the 
terms  and  conditions  described  herein. 
As  purchase  price  for  all  rights  to  future 
CL  payments  with  respect  to  the  GICs. 
the  Bank  proposes  to  pay  the  Fund  cash 
in  the  amount  of  $12,061.00.  which  the 
applicant  represents  to  be  the  amotmt  of 
projected  future  payments  on  the  GICs 
as  calculated  in  accordance  with  the 
terms  of  the  Rehab  Plan.  The  Bank 
intends  the  cash  sale  transaction  to  take 
place  December  31. 1997.  The  applicant 
represents  that  the  Sale  will  enable  the 
Plans  invested  in  the  Fund  and  their 
affected  participants  and  beneficiaries  to 
realize  immediately  the  future  Rehab 
Plan  payments  with  respect  to  the  GICs 
without  awaiting  the  four  years  which  is 
estimated  for  complete  payment  under 
the  Rehab  Plan.  The  applicant 
represents  that  the  Fund  and  the  Plans 
will  not  incur  any  costs  or  expenses 
with  respect  to  the  sale  transaction.  In 
the  event  the  Bank  should  receive  future 
payments  on  behalf  of  the  GICs  in 
excess  of  the  purchase  price  of 
$12,061.00,  such  excess  amounts  shall 
be  transferred  to  the  Fund. 

The  applicant  represents  that  the 
valuation  methodologies  used  to 
determine  the  projected  future 
payments  on  the  GICs  have  been 
reviewed  and  accepted  by  the  Michigan 
Insurance  Commissioner,  the  Circuit 
Court  of  Ingham  County,  Michigan,  the 
National  Organization  of  Life  and 
Health  Guaranty  Associations,  and 
ACLIC,  an  organization  of  large 
financial  institutions  and  plan  sponsors 
that  invested  in  CL  GICs. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because  (a)  the  Sale  will  be  a 


one-time  transaction  for  cash;  (b)  the 
transaction  will  enable  the  Fund  to 
avoid  the  additional  administrative 
costs  that  will  be  experienced  from 
retention  of  the  Fund's  remaining 
interests  in  the  GICs;  (c)  no  costs  or 
expenses  will  be  incurred  by  the  Fund 
with  respect  to  the  Sale;  (d)  the  plans 
participating  in  the  Fund,  and  their 
participants  and  beneficiaries,  will 
receive  promptiy  all  anticipated 
amoimts  owed  by  CL  rather  than  over  an 
anticipated  next  four  years;  and  (e)  any 
future  distributions  from  the  GICs  that 
exceed  the  consideration  paid  to  the 
Fund  by  the  Bank  in  the  Sale  shall  be 
paid  to  the  Fund  and  allocated  to  the 
accounts  of  the  Plans  invested  in  the 
Fund  at  the  time  of  the  Sale. 
FOR  FliRTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

Hawaii  Laborers'  Apprenticeship  and 
Training  Trust  Fund  (the  Trust  Fund) 

(Application  No.  1^10485) 

Proposed  ExemptioB 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570.  Subpart 
B  (55  FR  32836,  August  10. 1990).  ff  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and<^)(2)  of 
the  Act  shall  not  apply  to  the  purchase 
of  a  certain  parcel  of  unimproved  real 
property  (the  Property)  by  the  Trust 
Fund  from  the  Laborers  International 
Union  of  North  America,  Local  368, 
AFL-aO  (a/k/a  the  Hawaii  Laborers 
Union),  a  party  in  interest  with  respect 
to  the  Plan,  provided  that  the  following 
conditions  are  met: 

(a)  The  purchase  of  the  Property  by 
the  Trust  Fund  is  a  one-time  transaction 
for  cash; 

(b)  The  Trust  Fund  pays  no  more  than 
the  lesser  of:  (i)  $1,570,000;  or  (ii)  die 
fair  market  value  of  the  Property  as 
determined  at  the  time  of  the 
transaction; 

(c)  The  fair  market  value  of  the 
Property  is  established  by  an 
independent,  qualified  real  estate 


appraiser  that  is  unrelated  to  the  Hawaii 
Laborers  Union  or  any  other  party  in 
interest  with  respect  to  the  Trust  Fund; 

(d)  The  Trust  Fund  does  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  transaction; 

(e)  The  Hawaiian  Trust  Company,  Ltd. 
(Hawaiian  Trust),  acting  as  an 
independent,  qualified  fiduciary  for  the 
Trust  Fund,  determines  that  the 
propKMed  transaction  is  in  the  best 
interest  of  the  Trust  Fund  and  its 
participants  and  beneficiaries; 

(f)  Hawaiian  Trust  monitors  various 
aspects  of  the  purchase  of  the  Property 
until  closing,  including  the 
environmental  reports  concerning  the 
Property,  and  takes  whatever  action  is 
necessary  to  protect  the  interests  of  the 
Trust  Fund;  and 

(g)  The  purchase  price  paid  by  the 
Trust  Fund  for  the  Property  represents 
no  more  than  25  percent  of  the  Trust 
Fund's  total  assets  at  the  time  of  the 
transaction. 

Sunmiary  of  Facts  and  RepresentatioiM 

1.  The  Trust  Fund  is  an 
apprenticeship  training  plan  the  assets 
of  which  are  subject  to  the  fiduciary 
responsibility  provisions  of  Part  4  of 
Tide  I  of  the  Act  The  Trust  Fund  is  also 
established  and  administered  pursuant 
to  the  provisions  of  section  302  of  the 
Labor  Management  Relations  Act  of 
1947.  Currentiy,  there  are  approximately 
2800  particifxants  and  beneficiaries 
covered  by  the  Trust  Fund.  As  of  May 
1997,  the  Trust  Fund  had  total  assets  of 
$6,221,075. 

2.  The  Profjerty  is  a  parcel  of 
unimproved  real  property  located  at  96- 
150  Farrington  Highway  in  Waiawa  on 
the  island  of  Oahu  in  the  State  of 
Hawaii.  The  Property  is  currentiy 
owned  by  the  Hawaii  Laborers'  Union 
(the  Union). 

The  Property  is  an  irregularly  shaped 
parcel  with  a  gross  land  area  of  3.981 
acres  or  approximately  173,412  square 
feet.  Approximately,  40.000  square  feet 
of  the  Property  is  adjacent  to  the 
Waiawa  Stream  and  is  considered 
unusable  for  development  Thus,  the 
usable  portion  of  the  Property 
represents  approximately  133.412 
square  feet.  The  Property  is 
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undeveloped  and  partially  overgrown 
with  trees  and  shrubs  along  its 
perimeter.  The  interior  portions  of  the 
Property  are  terraced,  due  to  varying 
topography,  widi  open  yard  areas. 

The  i*roperty  was  recently  re-zoned  as 
an  1-2  Intensive  Industrial  District.  In 
thU  regard,  the  1-2  zoning  designation 
is  intended  to  set  aside  areas  of  Waiawa 
for  a  full  range  of  industrial  uses 
necessary  to  support  the  city.  The 
applicant  states  that  the  current  zoning 
designation  will  allow  for  the  planned 
construction  of  a  building  to  be  used  as 
a  training  school  for  participants  in  the 
Hawaii  Laborers'  Union  apprenticeship 
and  training  plan  (see  Paragraph  3 
below).  The  Property  is  located  at  the 
fringe  of  the  Pearl  Qty  commercial  area 
and  is  in  close  proximity  to  major 
freeways  in  Waiawa.  Real  estate 
appraisals  of  the  Property  state  that  an 
industrial  complex  which  maximizes 
allowed  density  would  represent  the 
highest  and  best  use  of  the  site. 

3.  The  apphcant  states  that  the  Trust 
Fund's  trustees  (the  Fund  Trustees) 
would  like  to  have  the  Trust  Fund 
purchase  the  Property  from  the  Union, 
a  party  in  interest  with  respect  to  the 
Trust  Fund.  The  proposed  transaction 
would  allow  the  Trust  Fund  to  construct 
a  building  on  the  Property  for  use  as  a 
training  facility  for  the  Trust  Fund's 
participants.  At  the  present  time, 
training  classes  are  being  held  in 
temporary  quarters — 10  by  40  foot 
trailers — ^which  limit  the  amount  of 
students  per  class.  The  Fund  Trustees 
believe  that  the  Projjerty  is  an  ideal 
location  for  a  training  facility. 

Current  plans  call  for  the  construction 
of  a  three-story  building  (the  Building), 
which  will  house  six  classrooms,  a 
multi-purpose  room,  a  kitchen, 
restrooms,  and  storage  areas.  In 
addition,  a  dormitory  for  neighboring 
island  students  and  caretaker's  quarters 
will  be  located  on  the  second  floor  of 
the  Building.  The  third  floor  of  the 
Building  will  accommodate  the 
administrative  offices.  The  Building 
would  be  designed  to  meet  the 
applicable  zoning  specifications. 

The  Building  will  provide  a 
permanent  facility  for  classrooms  and 
"hands-on"  training  for  laborer 
employment  in  various  construction 
trades  as  well  as  housing 
accommodations  for  trainees  from  the 
neighboring  islands.  The  Trust  Fund 
currently  lodges  the  trainees  in  hotels, 
which  is  fairly  expensive  for  the  Trust 
Fund.»^ 


The  applicant  states  that  if  the  Trust 
Fund  is  unable  to  purchase  the 
Property,  it  will  have  to  consider  other 
locations  which  are  more  expensive  and 
possibly  not  as  conducive  to  the 
activities  for  the  proposed  training 
facility.  According  to  information 
supplied  by  independent  real  estate 
appraisers,^^  the  cost  of  purchasing  a 
similarly  sized  property  suitable  to  the 
Trust  Fund  would  be  almost  twice  the 
cost  of  the  proposed  transaction.  Thus, 
the  applicant  represents  that  if  the  Trust 
Fund  is  unable  to  proceed  with  the 
proposed  transaction,  and  if  no  other 
affordable  properties  are  available,  the 
Trust  Fund's  existence  may  be  in 
jeopardy. 

4.  The  Property  was  appraised  by 
James  E.  Hallstrom,  Jr.,  MAI,  SRA,  of 
The  Hallstrom  Group,  Inc.  (Hallstrom), 
a  real  estate  consultant  and  appraisal 
firm  located  in  Honolulu,  Hawaii. 
Hallstrom  determined  that  the  fair 
market  value  of  the  net  usable  area  (i.e., 
approximately  133,412  square  feet)  of 
the  Property  was  approximately 
$l,570,000.asof  January  31, 1997. 
Thus,  based  on  Hallstrom's  appraisal, 
the  unusable  portion  of  the  Property 
does  not  add  any  value  to  the  Property. 
The  applicant  states  that  in  the 
proposed  transaction  the  Trust  Fund 
would  not  pay  any  additional  amount  to 
acquire  this  portion  of  the  Property. 

Hallstrom  utilized  a  sales  comparison 
methodology  in  valuing  the  Property. 
Hallstrom  compared  the  Property  with 
recent  sales  of  four  other  industrial 
zoned  properties,  all  within  inunediate 
and/ or  competitive  market  areas  of  the 
Property.  In  order  to  equate  these  four 
transactions  with  the  Property. 
Hallstrom  made  adjustments  for  various 
comparative  factors  including 
appreciation/depreciation  over  time, 


>*Tha  Department  it  providing  no  opinion  in  thi* 
proposed  exemption  as  lo  whether  the  current 
expenditures  made  by  the  Trust  Fund  for  providing 
training,  or  whether  hiture  expenditures  to  be  made 


by  the  Trust  Fund  for  the  construction  of  the 
Building  and  for  the  maintenance  of  the  Building 
as  a  trainin^acility.  are  or  will  be  consistent  with 
the  fiduciary  responsibilities  contained  in  Part  4  of 
Title  I  of  the  Act.  In  this  regard,  the  Department 
notes  that  section  404(a)  of  the  Act  requires,  among 
other  things,  that  plan  fiduciaries  act  prudently  and 
solely  in  the  interest  of  the  plan  and  its  participants 
and  beneficiaries  when  providing  benefits  to  such 
participants  and  beneficiaries  and  defraying 
raaaonable  expenses  of  administering  the  plan. 

^  Other  sites,  as  stated  by  The  Hallstrom  Group. 
Inc.  (the  Trust  Fund's  real  estate  appraiser  for  the 
Property  as  discussed  in  Paragraph  4  above)  were 
valued  at  S40  per  square  fool,  S37.85  per  square 
foot,  S24.73  per  square  foot,  and  S31  per  square 
fool,  whereas  the  Property  was  determined  lo  be 
S11.7S  per  usable  square  foot.  In  addition.  Art 
Balmaceda  of  Prudent  Investors'  Choice  Realty  Inc., 
an  independent  realtor  in  Honolulu.  Hawaii, 
investigated  Iwo  other  properties  for  the  Trust 
Fund.  One  property  was  97.936  square  feel 
(approximately  73  percent  of  the  size  of  the 
Property)  and  valued  at  S2.S  million  or  S25.53  per 
square  foot.  The  other  property,  which  was 
approximately  7.S2  acres  and  valued  at  $8.9 
millioQ.  was  too  expensive  for  the  Trust  Fund. 


location,  zoning,  frontage/access,  off-site 
improvements,  current  easements  and 
restrictions,^*  physical  characteristics, 
and  size.  After  making  the  necessary 
adjustments,  Hallstrom  concluded  that 
the  unencumbered  fee  simple  interest  in 
the  Property  would  have  a  fair  market 
value  of  approximately  Si  1.75  per 
usable  square  foot,  which  would  be 
rounded  to  a  total  of  approximately 
$1,570,000.  Hallstrom  also  concluded 
that  an  industrial  complex,  such  as  the 
Trust  Fund's  proposed  training  facility, 
would  represent  the  highest  and  best 
use  of  the  Property. 

5.  The  Union  has  agreed  to  sell  the 
Property  to  the  Trust  Fund  for 
$1,570,000  in  cash,  subject  to  the  review 
and  approval  of  an  independent 
fiduciary  (see  Paragraph  6  below).  The 
parties  will  obtain  an  updated  appraisal 
of  the  Property  from  Hallstrom  at  the 
time  of  the  proposed  transaction  to 
ensure  that  the  appraised  amount  (i.e., 
$1,570,000)  still  reflects  the  fair  market 
value  of  the  Property  at  that  time.  The 
parties  have  agreed  that  the  Trust  Fund  . 
will  pay  the  lesser  of  either:  (i) 
$1,570,000,  or  (ii)  the  fair  market  value 
of  the  Property  at  the  time  of  the 
transaction.  In  addition,  the  applicant 
states  that  the  Trust  Fund  will  not  pay 
any  commissions,  transaction  costs,  or 
other  expenses  associated  with  the  sale 
of  the  Property  by  the  Union,  other  than 
the  fees  necessary  for  services  of  the 
Trust  Fund's  independent  fiduciary, 
Hawaiian  Trust.  Thus,  the  Union  will 
pay,  among  other  things,  the  costs  of  the 
title  search  and  title  insurance 
premiums,  the  cost  of  recording  the 
deeds  conveying  title  to  the  Property  to 
the  Plan,  all  sales  and  transfer  taxes 
(including  the  conveyance  tax),  the 
escrow  fees,  and  the  cost  of  Hallstrom's 
appraisal. 

6.  Hawaiian  Trust  has  been  appointed 
by  the  Fund  Trustees  to  act  as  an 
independent  fiduciary  for  the  Trust 
Fimd  for  purposes  of  the  proposed 
transaction.  Hawaiian  Trust  represents 
that  it  is  a  trust  company  organized 
imder  the  laws  of  Hawaii  and  that  it 
exercises  fiduciary  powers  similar  to 
those  of  national  banks.  Hawaiian  Trust 
states  that  it  is  an  experienced  fiduciary 
in  matters  concerning  employee  benefit 
plans  subject  to  the  Act  and  is  also 
experienced  with  real  estate 
transactions  and  investments.  Hawaiian 
Trust  acknowledges  its  duties, 
responsibilities  and  liabilities  in  acting 


'■Hallstrom's  appraisal  notes  that  there  is  a  12- 
fool  wide  easement,  in  favor  of  the  Hawaiian 
Electric  Company,  for  power  poles  and  overhead 
electrical  wires.  However,  the  Hawaiian  Electric 
Company  it  currently  negotiating  with  the  Trust 
Fund  to  cancel  the  existing  easement  and  relocate 
it  so  as  not  to  interfere  with  the  proposed  Building. 
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as  a  fiduciary  for  the  Trust  Fund  for 
purposes  of  the  proposed  transaction. 

Hawaiian  Trust  represents  that  it  is  an 
independent  fiduciary  and  not  an 
affiliate  of,  or  related  to.  the  entities 
involved  in  the  subject  transaction.  In 
this  regard,  Hawaiian  Trust  certifies 
that  (i)  less  than  one  (1)  percent  of  its 
total  deposits,  or  outstanding  loans,  are 
attributable  to  the  deposits  of,  or  loans 
to,  the  Union  and  its  affiliates;  and  (ii) 
less  than  one  (1)  percent  of  its  annual 
income  (measured  on  the  basis  of  the 
prior  year's  income)  comes  from 
business  derived  fit>m  the  Union  and  its 
affiliates. 

7.  Hawaiian  Trust  has  reviewed  all  of 
the  terms  and  conditions  of  the 
proposed  purchase  of  the  Property  by 
the  Trust  Fund.  Hawaiian  Trust's  review 
and  analysis  included  an  on-site 
inspection  of  the  Property  as  well  as 
meetings  with  the  appraiser,  Hallstrom, 
and  a  thorough  review  of  their  most 
recent  appraisal  of  the  Property. 
Hawaiian  Trust  states  that  Hallstrom's 
appraisal  has  considered  all  of  the 
fiactors  necessary  to  accurately 
determine  the  fair  market  value  of  the 
Property,  including  its  location  vis-a-vis 
Waiawa  Stream,  the  Hawaiian  Electric 
Company's  easement,  the  applicable 
zoning  restrictions  for  industrial  usage, 
the  Property's  accessibility  to  the 
Fanington  Highway,  and  the  offsite 
improvements  surrounding  the 
Property. 

Based  of  this  review  and  analysis, 
Hawaiian  Trust  concludes  that  the 
proposed  transaction  would  be  in  the 
best  interests  of  the  Trust  Fund  and  its 
participants  and  beneficiaries.  In  this 
regard,  Hawaiian  Trust  states  that  the 
purchase  of  the  Property  would  be  a 
prudent  transaction  taking  into 
consideration  that  the  Trust  Fund  will 
be  using  this  site  as  a  trainiiig  facility. 
Havraiian  Trust  states  that  the  agreed 
upon  purchase  price  of  $1,570,000, 
based  on  the  Hallstrom  appraisal, 
accurately  reflects  the  current  market 
value  of  the  Property. 

Hawaiian  Trust  states  further  that  it 
mil  monitor  the  proposed  purchase  of 
the  Property  by  the  Trust  Fund  and  will 
take  whatever  actions  are  necessary  to 
protect  the  interests  of  the  Trust  Fund's 
participants  and  beneficiaries  with 
regard  to  the  transaction.  To  this  end, 
Hawaiian  Trust  represents  that  it  will 
ensure  that  the  current  appraisal  of  the 
Property  is  updated  at  the  time  of  the 
transaction  and  that  the  Trust  Fund 
pays  no  more  than  the  fair  market  value 
of  the  Property.  Hawaiian  Trust  will 
also  ensure  that  the  purchase  price  paid 
by  the  Trust  Fund  represents  no  more 
than  25  percent  of  the  Trust  Fimd's  total 
assets  at  the  time  of  the  transaction. 


Hawaiian  Trust  represents  that  the 
Trust  Fund  will  be  able  to  meet  all  of 
its  current  exijenses  after  the  proposed 
transaction  and  that  the  transaction  will 
not  adversely  affect  the  Trust  Fund's 
liquidity  needs.  By  letter  dated  August 
22,  1997,  Hawaiian  Trust  states  that  it 
has  reviewed  the  Trust  Fund's  most 
recent  financial  information,  including 
audited  financial  reports  for  the  past  six 
years,  budget  and  financial  statements 
for  the  last  three  fiill  years,  and  the 
revised  budget  for  the  current  plan  year 
through  July  31, 1997.  In  addition, 
Hawaiian  Trust  states  that  it  spoke  with 
the  Trust  Fund's  Investment  Manager, 
Brian  H,  Morikuni  of  T.M.  Hogan,  Inc., 
regarding  the  latest  asset  valuations  and 
investment  earnings.  These  valuations 
show  that  the  proposed  purchase  price 
of  $1.57  million  should  be  less  than  25 
percent  of  the  Trust  Fund's  total  assets 
as  of  December  1997  (the  projected  time 
of  closing). 

Hawaiian  Trust  is  responsible  for 
ensuring  that  inspections  of  the 
Property  are  conducted  by  appropriate 
professionals  prior  to  the  transaction. 
These  inspections  will  ensure  that  there 
are  no  hidden  or  unapparent  surface  or 
subsurface  conditions  on  the  Property — 
including  soils,  subsoils,  geologic 
formulations,  ground  water  or  drainage 
conditions — that  would  adversely  affect 
improvements  and  the  value  of  the 
Property.  Hawaiian  Trust  will  review 
the  latest  soil  analysis  ^  ana 
environmental  assessment  ^  (Phase  I) 
reports  for  the  Property,  prior  to  the 
proposed  transaction.  In  the  event  that 
there  are  significant  environmental 
concerns  regarding  the  Property  (e.g. 
groundwater  contamination  exceecting 
State  or  Federal  standards),  Hawaiian 
Trust  will  not  approve  the  proposed 
purchase  of  the  ftoperty  by  the  Trust 


»C.W.  Associates.  Inc.  d/b/a  GaoLabs-Hawaii 
(GeoLabs),  a  geotechnical  engineering  firm  in     •. 
Honolulu,  Hawaii,  was  hired  to  conduct  a  soil 
analysis  of  the  Property.  An  October  14,  1997  letter 
from  GeoLabs  states  that  the  Property  will  support 
the  proposed  Building  utilizing  spread  footing 
foundations. 

»MaE  Pacific,  Inc.  (M&E).  an  independent, 
qualified  environmental  assessment  firm  located  in 
Honolulu,  Hawaii,  has  conducted  a  Phase  I  report, 
as  of  October  1997.  The  purpose  of  the  Phase  I 
report  was  to  inventory  the  presence  of  potential 
on-site  hazardous  waste  or  hazardous  substance 
contamination  (e.g.  hydrocartxjns).  and  to  delect 
potential  noncompliance  in  relation  lo  current  and 
past  activities  conducted  on  or  adjacent  to  the 
Property.  According  to  the  findings  of  M*E,  there 
is  no  physical  evidence  of  environmental  concerns 
regarding  the  Property.  However,  two  previous 
petroleum  pipeline  spills  have  been  documented  in 
the  vicinity  of  the  Property.  Thus.  M*E 
recommends  further  groundwater  sampling  on  the 
southern  boundary  of  the  Property  to  determine  the 
extent  of  any  contamination. 

In  this  regard,  Hawaiian  Trust  will  ensure  that 
appropriate  groundwater  sampling  tests  are 
conducted  prior  to  the  transaction. 


Fimd.  Hawaiian  Trust  will  also  verify 
the  cancellation  of  the  Hawaiian  Electric 
Company's  easement  (see  Footnote  2 
herein)  prior  to  the  transaction.  Finally, 
Hawaiian  Trust  represents  that  it  will 
continue  to  review  and  monitor  the 
proposed  transaction  until  closing  to 
ensure  that  the  transaction  is  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Trust  Fund. 

8.  In  summary,  the  applicant  states 
that  the  proposed  transaction  v^ll 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The 
purchase  of  the  Property  by  the  Trust 
Fimd  will  be  a  one-time  transaction  for 
cash;  (b)  the  Trust  Fund  will  pay  no 
more  than  the  lesser  of  either 
$1,570,000.  or  the  fafr  market  value  of 
the  Property  as  determined  at  the  time 
of  the  transaction;  (c)  the  fair  market 
value  of  the  Property  will  be  established 
by  an  independent,  qualified  real  estate 
appraiser;  (d)  the  Trust  Fund  will  not 
pay  any  commissions  or  other  expenses 
with  respect  to  the  transaction,  other 
than  the  services  of  an  independent 
fiduciary  (as  described  herein);  (e) 
Hawaiian  Trust,  acting  as  the  Trust 
Fund's  independent  fiduciary,  has 
determined  that  the  proposed 
transaction  would  be  in  the  best  interest 
of  the  Trust  Fund  and  its  participants 
and  beneficiaries;  (f)  Hawaiian  Trust 
will  monitor  the  proposed  transaction 
and  will  take  whatever  actions  are 
necessary  to  protect  the  interests  of  the 
Trust  Fund;  and  (g)  the  purchase  price 
paid  by  the  Trust  Fund  for  the  Property 
will  represent  no  more  than  25  percent 
of  the  Trust  Fund's  total  assets  at  the 
time  of  the  transaction, 
row  RWTHER  INFORMATKM  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Geaeral  iBformation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
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401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  tmder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  foct  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC.  this  19th  day  of 
November,  1997. 
Ivan  StrasfiBld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc.  97-30826  Filed  11-21-97;  8:45  am] 
MjjNG  cooe  4eiO-2»-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  ttw  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 

Administration. 

ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Conmiittee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Ofiice  of  Records  Services. 
DATES:  December  8, 1997,  from  10  a.m. 
to  11:30  a.m. 

A00RES8ES:  United  States  Capitol 
Building,  Room  H130. 


FOR  FURTHER  MFORMATKM  CONTACT: 

Michael  L.  Gillette,  Director,  Center  for 
Legislative  Archives,  (202)  501-5350. 

SUPPLEMBfTARY  INFORMATKM: 

Agenda 

Update — Electronic  Records  Task  Force 

Report — Abraham  Lincoln 

Commemoration 
Report — Project  2000  Proposals 
Update — Center  for  Legislative  Archives 
Other  ciurent  issues  and  new  business 

The  meeting  is  open  to  the  public. 

Dated:  November  18. 1997. 
Mary  Ann  Hadyka, 
Committee  Management  Officer. 
[PR  Doc.  97-30797  Filed  11-21-97;  8:45  am] 
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NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee 

agency:  National  Conununications 
System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  President's 
National  Security  Telecommunications 
Advisory  Committee  will  be  held  on 
Thursday,  December  11, 1997,  from  9:30 
a.m.  to  11:30  a.m.  The  Business  Session 
will  be  held  at  the  Department  of  State, 
2101  C  Street  NW.,  Washington,  DC. 
The  Executive  Session  will  be  held  at 
the  Old  Executive  Office  Building,  16th 
and  Pennsylvania  Avenue  NW., 
Washington,  IX].  The  agenda  is  as 
follows: 

— Call  to  Order/Welcoming  Remarks 
— Eligible  Receiver 
— NCS  Manager's  Report 
— lES  Report  of  Activities 
—PCaP  Report 

— Industry  Executive  Subcommittee 
(lES)  Reports 
— Summary  of  Work  Plan 

Accomplishments 
— lATF/nC  Infrastincture 

Assessments 
— Recommendations  to  the  NSTAC 
Principals 
— Adjournment 

The  meeting  is  classified  at  the 
SECRET  level.  Due  to  the  sensitive 
nature  of  the  issues  listed  above,  the 
meeting  will  be  closed  to  the  public  in 
the  interest  of  national  defense. 

FOR  FURTHER  INFORMATION:  Please 
contact  Ms.  Janet  Jefferson  (703)  607- 
6209  or  write  the  Manager,  National 


Communications  System,  701  S.  Court 

House  Rd..  Arlington.  VA  22204-2198. 

Dannis  Bodaoo. 

Chief,  Technology  and  Standards. 

[FR  Doc  97-30804  Filed  11-21-97;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Information  Collection:  Cormnent 
Request  for  Reinstatement 

DATES:  November  24, 1997. 

The  National  Credit  Union 
Administration  (NCUA)  intends  to 
submit  the  following  public  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  reinstatement  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  Chapter  35).  This 
information  collection  is  published  to 
obtain  comments  from  the  public. 
Public  comments  are  encouraged  and 
will  be  accepted  imtil  January  23. 1998. 

Copies  of  the  information  collection 
request,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer. 
Betty  May,  (703-518-6414).  Comments 
and/or  suggestions  regarding  the 
information  collection  request  shoidd  be 
directed  to  Mrs.  May  at  the  National 
Credit  Union  Administration,  1775 
Ehike  Street,  Alexandria,  Virginia 
22314-3428:  Fax  No.  703-518-6433; e- 
mail  address:  bettym9ncua.gov  within 
60  days  from  the  date  of  this  publication 
in  the  Federal  Register. 

OMB  Number.  3133-0015. 

Form  Number:  4000,  4001,  4008, 
4012, 4015.  4016, 4401. 9500,  9600. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  Federal  Credit  Union  Charter 
Application  and  Field  of  Membership 
Amendments. 

Description:  The  Federal  Credit  Union 
Act  sets  forth  the  requirements  for 
establishing  a  credit  union  based  on  a 
type  of  field  of  membership.  The  data 
collection  is  necessary  to  determine  that 
the  application  for  the  charter/ 
amendment  is  in  compliance  with  the 
FCU  Act.  Respondents  are  credit  union 
officials  or  applicants  for  credit  union 
charters. 

Respondents: 

Estimated  No.  of  Respondents/ 
Recordkeepers:  5725. 

Estimated  Burden  Hours  Per 
Response:  3.6. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  20,303. 
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Estimated  Total  Annual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  Novembo'  14. 1997. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc  97-30765  Filed  11-21-97: 8:45  am) 
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NATIONAL  CREDIT  UNION 
Aq|IINISTRATION 

Notice  of  Previously  Hekf  Emergency 
MsetinQ 

Time  and  Date:  2:13  p.m..  Monday, 
November  17. 1997. 

Place:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street.  Alexandria. 
Virginia  22314-3428. 

Status:  Qosed. 

Matter  Considered:  1.  Matters  Relating 
to  OPM  Report  Closed  pursuant  to 
exemptions  (2)  and  (6). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice,  that  it  be  closed  to 
the  public,  and  that  earlier 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Becky  Baker,  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  97-30873  Filed  11-19-97;  4:26  pm] 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Commlttss  on  Rsactor 
Safsguards  Subcommltlaa  Masting  on 
Tharmal-HydFaulic  ar>d  Savsrs- 
Accldsnt  Ptwnofflsna;  Notica  of 
Maatiiig 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  and  Severe- Accident 
Phenomena  will  hold  a  meeting  on 
December  9  and  10. 1997,  Room  T-2B3, 
11545  Rockville  Pike.  Rockville. 
Maryland. 

Portions  of  the  meeting  will  be  closed 
to  public  attendance  to  discuss 
Westinghouse  Electric  Corporation 
proprietary  information  pursuant  to  5 
U.SXL  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  December  9, 1997 — 8:30  ajn. 
until  the  conclusion  of  business 


Wednesday,  December  10.  1997 — 8:30 
a.m.  until  the  conclusion  of 
business 

The  Subcommittee  will  continue  its 
review  of  the  residts  of  the 
Westinghouse  Test  and  Analysis 
Program  being  conducted  in  support  of 
the  AP600  design  certification. 
Specifically,  the  Subcommittee  will 
continue  its  review  of  the  Westinghouse 
Phenomena  Identification  and  Rsinking 
Table  (PIRT)  and  Scaling  Report 
pertaining  to  the  AP600  primary  system. 
The  Subcommittee  will  also  continue  its 
review  of  the  use  of  the  NOTRUMP  code 
for  small-break  LOCA  analyses.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  die  meeting  that  are  open  to  die 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  9taff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation,  the 
NRC  staff,  their  consultants,  and  other 
interested  persons  regarding  Uiis  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  reschedided,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  woridng 
days  prior  to  the  meeting  to  be  advismi 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 


Dated:  November  18, 1997. 
Amariit  Singh, 

Acting  Chief.  Nuclear  Reactors  Branch. 

[FR  Doc.  97-30779  FUed  11-21-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safsguards  Subcommittee  Meeting  on 
Tharmat-Hydraulic  and  Sevare- 
Acddant  Ptianomana;  Notica  of 
Masting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  and  Severe-Accident 
Phenomena  will  hold  a  meeting  on 
December  11  and  12, 1997,  Room  T- 
2B3, 11545  Rockville  Pike.  Rockville. 
Maryland. 

Portions  of  the  meeting  will  be  closed 
to  public  attendance  to  discuss 
Westinghouse  Electric  Corporation 
proprietary  iidbrmation  pursuant  to  5 
U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Thursday,  December  11,  1997—8:30 
a.m.  until  the  conclusion  of 
business 
Friday,  December  12,  1997 — 8:30  ajn. 
until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  results  of  the 
Westinghouse  Test  and  Analytii 
Program  being  conducted  in  support  of 
the  AP600  design  certification. 
Specifically,  the  Subcommittee  will 
continue  its  review  of  the  Westinghoiise 
WGOTHIC  code  for  its  application  to 
the  Passive  Containment  System  safety 
analysis.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  ^ts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  fiill 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
constdtants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Dunng  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
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views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation,  the 
NRC  staff,  their  consiiltants.  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occxured. 

Dated:  November  18. 1997. 
Aaarjit  Singh, 

Acting  Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  97-30780  Filed  11-21-97;  8:45  am] 
MLUNOOOOC  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

ManagwTMnt  of  Radioactive  Matarial 
Safaty  Programs  at  Medical  Facilities: 
Availability  of  NUREQ 

AQBCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 

SmanARY:  The  U.  S.  Nuclear  Regulatory 
Commission  is  annoimcing  the 
availability  of  NUREG-1516: 
"Management  of  Radioactive  Material 
Safety  Programs  at  Medical  Facilities," 
dated  May  1997. 

AOOAESSES:  Copies  of  NUREG-1516 
may  be  obtained  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082.  Washington.  DC  20402-9328. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  of  the  document 
is  also  available  for  inspection  andJot 
copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW. 
(Lower  Level),  Washington,  DC  20555- 
0001. 

ro«  FURTHER  INFORMATION  CONTACT: 
Susanne  Woods.  Mail  Stop  TWFN  8-F5, 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  Office  of  Nuclear 


Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555.  Telephone: 
(301)415-7267. 

DESCRIPTION  AND  SUPPLEMENTARY 
INFORMATION:  On  February  13, 1995  (60 
FR  8259).  NRC  announced  the 
availability  of  Draft  NUREG-1516: 
"Management  of  Radioactive  Material 
Safety  Programs  at  Medical  Facilities," 
dated  January  1995,  and  requested 
comments  on  the  document.  During 
preparation  of  the  final  NUREG  report, 
the  staff  considered  all  the  comments,  to 
improve  the  document. 

The  final  version  of  NUREG-1516  is 
now  available  for  use  by  license 
applicants,  licensees,  and  NRC  staff. 
The  report  represents  the  collective 
work  of  a  number  of  staff,  with  input 
from  two  representatives  from 
Agreement  States.  During  various  stages 
of  development,  the  authors  received 
additional  input  from  professional 
organizations  and  the  Agreement  States 
through  presentation  and  peer  review. 

NUREG— 1516  represents  guidance  on 
mechanisms  and  tools  for  managing 
radiation  safety  programs  at  medicsJ 
facilities  licensed  by  either  NRC  or 
Agreement  States.  The  guidance 
describes  a  systematic  approach  for 
effectively  managing  radiation  safety 
programs  by  defining  the  roles  of  an 
institution's  executive  management, 
radiation  safety  officer  (RSO).  and 
radiation  safety  committee,  if  required. 
Various  aspects  of  program  management 
are  discussed  and  guidance  is  offered  in 
the  following  areas:  selecting  an  RSO; 
determining  adequate  program 
resources:  using  contractual  services 
such  as  consultants  and  service 
companies;  conducting  program  audits; 
and  clarifying  the  roles  of  both 
physician  authorized  users  and 
supervised  individuals. 

Current  NRC  reporting  and 
notification  requirements  are  outlined 
and  a  general  description  is  given  for 
how  NRC  licensing,  inspection,  and 
enforcement  programs  are  presently 
conducted.  The  NUREG  does  not 
describe  new  or  proposed  regulations, 
and  licensees  are  not  required  to  adhere 
to  the  principles  presented  in  the 
document.  Rather,  this  should  be 
viewed  as  a  practical  guide  to  present  a 
management  approach  and  describe 
management  tools  that  regulatory 
agencies  have  observed  to  be  effective 
for  managing  a  radiation  safety  program 
at  a  medical  facility,  using  current 
regulatory  requirements.  The  radiation 
safety  principles  and  practices  in 
NUREG-1516  are  specifically  directed 
toward  the  safe  use  of  byproduct 
radioactive  material;  however,  the 


universal  applicability  of  these 
principles  and  practices  may  be  helpful 
to  individuals,  managing  the  safe  uses  of 
radiation  in  medicine,  who  are  not 
mentioned  in  the  NUREG. 

Small  Business  and  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  and  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a  ^ 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Chief,  Medical,  Academic  and  Commercial 
Use  Safety  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  97-30778  Filed  11-21-97;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Notice 

AOENCY:  Office  of  Peraonnel 

Management 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830. 

SUPPt-EMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  October  1,  1997  (62  FR 
51494).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  September  1,  1997, 
and  September  30,  1997,  appear  in  the 
listing  below.  Future  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  during  September  1997. 

The  following  Schedule  A  authority 
was  revoked  during  September  1997: 
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Commission  on  Civil  Rights 

TwMity-five  positions  at  grade  GS-11 
and  above  of  employees  who  collect, 
study,  and  appraise  civil  rights 
information  to  carry  out  the  national 
clearinghonse  responsibilities  of  the 
Commission  undo'  Public  Law  88-352, 
as  amended.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31, 1976. 

SchednkB 

No  Schedule  B  authorities  wreie 
established  or  revoked  during 
September  1997. 

SchadnleC 

The  foUo«ving  Schedule  C  authorities 
were  established  during  September 
1997:. 

Commission  on  CMl  Rights 

Deputy  General  Coimsel  to  the 
General  Counsel,  Office  of  the  General 
Counsel.  Effective  September  11, 1997. 

Department  {^Agriculture 

Confidential  Assistant  to  the 
Administrator,  Farm  Service  Agency. 
Effective  September  5, 1997. 

Confidential  Assistant  to  the  Under 
Secretary  for  Research,  ducation  and 
Economics.  EEEsctive  September  9. 1997. 

Confidential  Assistant  to  the 
Administrator,  Fann  Service  Agency. 
Effective  September  17, 1997. 

Special  Assistant  to  the 
Administrator,  Food  and  Consumer 
Service.  Effective  September  17, 1997. 

Confidential  Assistant  to  the 
Administrator,  Farm  Service  Agency. 
Effective  September  17, 1997. 

Staff  Assistant  to  the  Deputy  Chief  of 
Staff,  Office  of  the  Secretary.  Efiisctive 
September  19, 1997. 

Confidential  Assistant  to  the  Under 
Secretary  for  Research,  Education  and 
Economics.  EfEsctive  Septenrfwr  25, 
1997. 

Confidential  Assistant  to  the  Deputy 
Administrator  for  Special  Nutrition 
Programs,  Food  and  Consumer  Service. 
Effective  September  26, 1997. 

Staff  Assistant  to  the  Chief  of  Staff, 
Office  of  the  Secretary.  Effective 
September  26, 1997. 

Special  Assistant  to  the 
AdministratOT,  Farm  Service  Agency. 
Effective  September  30, 1997. 

Department  of  Commerce 

Director,  Secretariat  for  Electrtmic 
Commerce  to  the  Assistant  to  the 
Secretary  and  Director,  Office  of  Policy 
and  Strategic  Planning.  Effective 
September  17, 1997. 

Department  of  Defense 

Staff  Assistant  to  the  Secretary  of 
Defense.  Efiisctive  September  11, 1997. 


Protocol  Specialist  to  the  Secretary  of 
Defense.  Effective  September  11, 1997. 

Program  Analyst  to  the  Deputy  Under 
Secretary  (Environmental  Security). 
Effiactive  September  24. 1997. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective 
September  10, 1997. 

Director,  Intergovernmental  and 
Interagency  Affedn  Coordination  to  the 
Deputy  Assistant  Secretary, 
Intergovernmental  and  Constituent 
Relations.  Effective  September  10, 1997. 

Deputy  Director  for  P(^cy  and 
Programs  to  the  Director,  Office  of 
Bilingual  Education  and  Minority 
Language  AfEairs.  Effective  September 
12. 1997. 

Deputy  Director  for  Administration 
and  Management  to  the  Director,  Office 
of  Bilingual  Education  and  Minority 
Language  Affairs.  Effective  September 
12, 1997. 

Special  Assistant  to  the  Assistant 
Secretary,  OPE.  Efiisctive  September  29, 
1997. 

Departmait  of  Energy 

Staff  Assistant  to  the  Director,- Office 
of  Qvilian  Radioactive  Waste 
Management  Effective  September  11, 
1997. 

Staff  Assistant  to  the  Director,  Office 
of  Scheduling  and  Advance.  Efiactive 
September  12, 1997. 

Special  Assistant  for  Energy  Security 
and  International  Issues  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
September  25, 1997. 

Special  Assistant  to  the  Director, 
Office  of  Worker  and  Community 
Transition.  ESBctive  September  25, 
1997. 

Staff  Assistant  to  the  Special  Assistant 
and  Acting  Assistant  Secretary  of  Policy 
and  International  Afhin.  Effiactive 
September  25, 1997. 

Department  ofHeahh  and  Human 
Stances 

Director  of  Scheduling  to  the  Chief  of 
Staff,  Office  of  the  Secretary.  Effective 
September  24, 1997. 

Special  Assistant  to  the  Director  of 
Inteigovemmental  Afiain  to  the 
Director,  Office  of  Intergovernmental 
Afhin.  Effective  September  26, 1997. 

Special  Assistant  to  the  Assistant 
Secretary  for  Children  and  Fajnilies. 
Effective  September  30, 1997. \.. 

Department  of  the  Interior 

Special  Assistant  to  the  Director, 
Office  of  Surface  Mining,  Office  of  the 
Director.  Effective  September  5, 1997. 


Special  Assistant  to  the  Director, 
Bureau  of  Land  Mines.  Effective 
September  12, 1997. 

Special  Assistant  to  the  Chief  of  StafL 
Efiisctive  September  17, 1997. 

Department  offustiee 

Senior  Advisor  to  the  Director, 
Community  Oriented  Policing  Services. 
Effective  September  26, 1997. 

Department  of  State 

Special  Assistant  to  the  Deputy 
Director.  Effective  September  3, 1997. 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  Economic  and 
Business  Affain.  Effective  September 
12, 1997. 

Protocol  Specialist  to  the  Chief  of 
ProtO€»l.  Effective  September  23, 1997. 

Federal  Energy  Regulatory  Corrunission 

Special  Assistant  to  the  Director. 
Office  of  External  Affeirs.  Effective 
September  4, 1997. 

Federal  Housing  Firmnce  Board 

Special  Assistant  to  the  Chairman. 
Effective  September  5, 1997. 

Federal  Mediation  and  Conciliation 
Service 

Chief  of  Staff  to  the  Director,  Federal 
Mediation  and  Conciliation  Service. 
Efiisctive  September  18, 1997. 

Federal  Mine  Safety  and  Health  Review 
Corrunission 

Attorney  Advisor  to  the 
rnmmiaajnniw  Effisctive  Septemfier  26, 
1997. 

National  Aeronautics  and  Space 
Adrrunistration 

Public  Affairs  Specialist  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  September  9,  1997. 

Legislative  A&in  Specialist  to  the 
Associate  Administrator  for  Legislative 
Affeirs.  Effective  September  23, 1997. 

Ofpce  ofSderHX  and  Technology  Policy 

Confidential  Assistant  to  the 
Associate  Director  for  Science.  Effective 
September  5, 1997. 

Small  Business  Administratitm 

Senior  Advisor  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaison.  Effiactive  September  19, 
1997. 

Senior  Advisor  to  the  Associate 
Deputy  Administrator.  Effisctive 
September  19, 1997. 

U.S.  Arms  Control  and  Disarmament 
Agertcy 

Special  Assistant  and  Speechwriter  to 
the  Director,  United  States  Arms  Control 
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and  Disarmament  Agency.  Effective 
September  10,  1997. 

United  States  Information  Agency 

Director,  OfBce  of  Congressional  and 
External  Affairs  to  the  Director, 
International  Broadcasting  Btireeu. 
Effective  September  25,  1997. 

United  States  Tax  Court 

Trial  Clerk  to  a  Judge.  Effective 
September  11,  1997. 

Trial  Clerk  to  a  Judge.  Effective 
September  11, 1997. 

Trial  Clerk  to  a  Judge.  Effective 
September  11,  1997. 

Aathority:  5  U.S.C.  3301  and  3302:  B.O. 
10577.  3  CFR  1954-1958  Comp.,  P.aia 
OfBce  of  Penonnel  Management 
laakeR.  Lacfaaoca, 
Acting  Director. 
[FR  Doc  97-30718  Filed  11-21-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Summisslon  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Infonnation  Services,  Washington,  DC 
20549 

Extension: 
Rule  29.  File  No.  270-169,  OMB  Control 

No^3235-O149 
Rule  83.  File  No.  270-82.  OMB  Control  No. 

3235-0181 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  SecuriUes 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  infonnation 
discussed  below. 

Rule  29  (17  CFR  250.29]  states  that 
"[a]  copy  of  each  annual  report 
submitted  by  an  registered  holding 
company  or  any  subsidiary  thereof  to  a 
State  Commission  covering  operations 
not  reported  to  the  Federal  Energy 
Regulatory  Commission  shall  be  filed 
with  the  Securities  and  Exchange 
Commission  no  later  than  ten  days  after 
such  submission."  The  Commission 
receives  about  62  annual  reports  per 
year  under  this  regulation,  which 
imposes  an  axmual  burden  of  about  15.5 
hours. 

Rule  83  [17  CFR  250.83]  authorizes  an 
exemption  from  the  "at  cost" 
requiremenU  of  Section  13(b)  for  "the 
performance  of  any  service,  sales,  or 


construction  contract  for  any  associate 
company  which  does  not  derive, 
directly  or  indirectly,  any  matericJ  part 
of  its  income  from  sources  within  the 
United  States  and  which  is  not  a  public 
utility  compfiny  operating  within  the 
United  States  *   *   •."  The  Commission 
receives  about  one  application  per  year 
under  Rule  83,  which  imposes  an 
annual  burden  of  about  three  hours. 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paf)erwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

It  should  be  noted  that  "an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  infonnation  unless  it 
displays  a  ciirrently  valid  control 
number." 

Written  comments  regarding  the 
above  information  shall  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affiairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (li) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Conunents 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  November  13. 1907. 
Margarat  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-30722  Filed  11-21-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-30331;  nie  Na  8R-CB0E- 
07-6e] 

Self-Regulatory  Organizations;  Notice 
of  Rilng  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  ttw 
Elimination  of  the  Prohibition  on  the 
Use  of  Headsets  and  Other  Telephone 
Technology 

November  17, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 


« 15  VS.C  78l(bMl). 
*17CFR240.19b-4. 


20, 1997,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
November  3,  1997,  the  CBOE  filed 
Amendment  No.  1  to  its  proposal.^  On 
November  13, 1997,  the  CBOE 
submitted  a  letter  clarifying  its  ability  to 
surveil  the  use  of  telephone  headsets  on 
its  trading  floors.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

L  Seif-RegulatiMy  Oi^ganlzatian'a 
Statement  of  the  Terms  of  Subatance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  eliminate 
certain  restrictions  on  the  types  of 
telephones  that  may  be  used  at  the 
trading  posts  for  equity  options  and 
options  on  the  Standard  &  Poor's  100 
Index  ("OEX").  The  text  of  the  proposed 
rule  change  and  Amendment  No.  1  is 
available  at  the  Office  of  the  Secretary, 
CBOE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  in  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piirpose 

The  purpose  of  the  proposed  rule 
change  is  to  eliminate  the  prohibitions 
on  certain  types  of  telephones  that  may 

'  In  Amendment  No.  1.  the  CBOE  added  a 
sentence  to  clarify  that  the  immediate  impact  of  the 
rule  change  will  be  to  allow  members  in  the 
Standard  &  Poor's  100  Index  pit  and  in  equity  pits 
to  use  headsets  that  are  being  provided  with  the 
Exchange's  new  Ericsson  wireless  telephone 
sjrstem.  See  Letter  from  Timothy  Thompson.  Senior 
Attorney.  CBOE.  to  Michael  Walinskas.  Senior 
Special  Counsel.  Division  of  Market  Regulation, 
SEC.  dated  October  31,  1997. 

*  See  Letter  from  Timothy  Thompson,  Senior 
Attorney.  CBOE.  to  Jerome  Roche,  Law  Clerk. 
Division  of  Market  Regulation.  SEC.  dated 
November  13. 1997. 


be  used  by  members  at  the  equity  option 
posts  and  at  the  OEX  trading  post.  The 
Exchange's  phone  policy  for  the  OEX 
option  trading  (>ost  is  reflected  in 
Regulatory  Circular  RG  96-73,  and  the 
Exchange's  phone  policy  for  the  equity 
option  trading  post  is  contained  in 
Regulatory  Cbculars  RG  94-26  and  RG 
97-03. 

The  Exchange  is  proposing  to 
eliminate  the  current  prohibition  on  the 
use  of  headsets  and  cellular  telephones 
at  both  the  equity  and  the  OEX  option 
trading  posts.  The  Exchange  no  longer 
sees  a  regulatory  reason  for  continuing 
to  impose  these  specffic  prohibitions. 
The  Exchange  believes  that  its 
customary  floor  surveillance  procedures 
and  the  monitoring  of  trading  activities 
of  a  member,  after  a  call,  by  other  self- 
interested  memberrof  the  trading  post 
are  sufficient  In  place  of  prohibiting  the 
use  of  these  types  of  telephones,  the 
Exchange  wiU  issue  a  circular  to  its 
members  stating  that  "the  Exchange 
may  disapprove  the  use  of  any  type  of 
telephone  technology  that  interferes 
with  the  normal  operation  of  the 
Exchange's  own  systems  or  facilities  or 
that  the  Exchange  determines  interferes 
with  its  regulatory  duties."  The 
Exchange  believes  this  constitutes  a 
clarification  of  the  authority  the 
Exchange  already  exercises  imder 
Exchange  Rule  6.23  which  permits  the 
Exchange  to  "direct  the  discontinuance 
of  any  conummication  facility 
terminating  on  the  floor  of  the 
Exchange."  Pursuant  to  Rule  6.23,  the 
Exchange  will  continue  to  prohibit  the 
use  of  cellular  telephones.  In  addition  to 
distributing  the  circular,  the  Exchange 
will  redistribute  a  revised  version  of  the 
OEX  and  equity  option  post  telephone 
circulars  with  the  change  in  the  policy 
indicated.  As  under  the  current  policies, 
the  CBOE's  members  wishing  to 
establish  a  telephone  line  on  the  floor, 
must  first  receive  approval  of  the 
Exchange  or  the  appropriate  Floor 
Procedure  Committee. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(b)(5)  of 
the  Act  3  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
imptediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  Exchange  believes 
that  the  elimination  of  the  prohibition 
on  headsets  and  other  telephone 
technology  is  consistent  with  these 


objectives  in  that  it  is  designed  to 
improve  communication  to  and  from  the 
Exchange's  trading  floor  in  a  manner 
that  prevents  fraudulent  and 
manipulative  acts  and  practices  and 
maintains  friir  and  orderly  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solidtatian  of  Comments 

Interested  persons  are  invited  to. 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  filed  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Filth  Street,  N.W., 
Washington,  D.C  20549,  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  Mrithheld  frtun  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  w^  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
56  and  should  be  submitted  by 
December  15, 1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  rhaiig* 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.^  Specifically,  the 
Commission  believes  the  Exchange's 
proposal  to  eliminate  the  per  se 
prohibition  on  headsets  and  other 
telephone  technology  is  consistent  with 


Section  6(b)(5)  of  the  Act'  Approval  of 
this  rule  change  permits  the  CBOE  to 
extend  the  use  of  established  headset 
communications  equipment  to  the  OEX 
and  equity  trading  areas."  The 
Commission  believes  that  the  Exchange 
continues  to  have  sufficient  authority  to 
regulate  and  restrict  the  use  of 
communication  devices  on  its  floor 
under  Exchange  Rule  6.23  and  the 
phone  line  approval  process  in  the 
Exchange's  Regulatory  Circulars.  The 
Commission  also  believes  that  the  CBOE 
has  adequately  represented  its  ability  to 
surveil  the  use  of  headset 
communications  equipment 

The  Commission  nonetheless 
encourages  the  Exchange  to  consider  the 
adoption  of  more  comprehensive 
guidelines  in  the  area  of 
communications  equipment  approvaL 
The  current  CBOE  telephone  policies 
rely  upon  the  ability  to:  (1)  Approve 
new  telephone  lines;  and  (2)  restrict  the 
use  of  communication  devices  on  its 
floor,  pursuant  to  Exchange  Rule  6.23.. 
This  creates  a  potential  loophole 
whereby  a  novel  communications 
device  could  l>e  brought  on  to  the  floor, 
without  Exchange  approval,  if  Qie 
device  did  not  rely  on  a  "telephone 
line"  and  had  not  been  deariy  restricted 
pursuant  to  Exchange  Rule  6.23. 

The  Commission  finds  good  cause  far 
approving  the  proposed  rule  change, 
including  Amendment  No.  1 ,  prior  to 
the  thirtieth 'day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Regjstn-.  This  immediate 
impact  of  the  proposal  is  to  allow  the 
CBOE's  members  to  utilize  headsets  that 
are  provided  within  the  Exchange's  new 
Ericsson  wirriess  telephone  system.  As 
noted  above,  this  system  is  currently  in 
use  in  other  trading  crowds  on  the 
Exchange.  Accelerated  approval  will 
allow  the  incorporation  of  this  new 
technology  on  the  OEX  and  equity 
trading  posts  without  further  delay.  For 
the  foregoing  reasons,  the  Commission 
believes  that  granting  accelerated 
approval  to  the  proposed  rule  change  is 
appropriate  and  consistent  %vith  Section 
6oftheAct.9 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^o  that  the 
proposed  rule  change  (SR-CBOE-97- 


siSU.S.C78QbX5). 


•  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
effciency.  competition,  and  capital  fonnatioa.  15 
U.S.C  78c(b)(5). 


'U.S.C  7a«bK5). 

■  Headsets  are  currently  being  used  at  the  trading 
posts  for  options  on  the  Standard  &  Poor's  500 
Index  ("SPX")  and  the  Dow  Jones  Industrial  30 
Index  ("DJX")  without  any  reported  problems. 
Telephone  conversation  between  Timothy 
Thompson,  Senior  Attorney.  CBOE.  and  Mike 
Walinskas.  Senior  Special  Counsel,  Division  of 
Market  Regulation,  SEC.  on  October  30. 1997. 

•15U.S.C78f. 

>015U.S.C78*(bX2). 
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56),  including  Amendment  No.  1.  is 
approved  on  an  accelerated  tnsis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigarat  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  97-30721  Filed  11-21-07;  8:45  ami 
MJJNQ  cooe  seio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Oiliaai  No.  34-30332;  File  No.  SR-PHLX- 
97-681 

S«lf-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttw  Pttiladelphia  Stock  Exchange,  Inc., 
Relating  to  Options  Trading  Rotations 

November  17, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  October  23,  1997, 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed' mle  change 
from  interested  persons. 

I.  Self- Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  of  the  Act,  the 
PHLX  proposes  to  amend  PHLX  Rule 
1047,  "Trading  Rotations,  Halts  and 
Suspensions,"  to  (1)  Emphasize  that 
opening  rotations  are  conducted  daily; 
(2)  replace  references  to  "the  Exchange" 
with  references  to  "two  Floor  Officials 
and  a  Market  Regulation  officer" 
throughout  PHLX  Rule  1047;  (3)  delete 
references  in  PHLX  Rule  1047, 
Commentary  .01  (a)  and  (d)  to  puts  and 
calls  trading  on  the  same  security;  (4) 
define  modified,  reverse  and  shotgun 
rotations  in  PHLX  Rule  1047, 
Commentary  .01(b);  (5)  require  reverse 
rotations  where  there  is  a  heavy  influx 
of  orders,  unless  exempted  by  two  Floor 
Officials  with  the  concurrence  of  a 
PHLX  Market  Regulation  officer,  (6) 
require  that  two  Floor  Officials,  wiUi  the 
concurrence  of  a  PHLX  Market 
Regulation  officer,  approve  second  and 
subsequent  rotations;  (7)  provide  that, 
with  the  approval  of  two  Floor  Officials 
and  the  concurrence  of  a  PHLX  Market 
Regulation  officer,  modified  rotations 


(other  than  a  reverse  or  shotgun 
rotation)  can  be  employed  where  there 
is  a  delayed  opiening,  halt  or  suspension 
in  trading  or  other  unusual  market 
conditions;  and  (8)  regarding  closing 
rotations  at  expiration,  add  "or  at  an 
earlier  time,  with  the  concurrence  of  a 
Market  Regulation  officer,"  to  allow  the 
closing  rotation  at  expiration  to  begin 
other  than  after  the  option  normally 
ceases  trading  (4:02  p.m.). 

The  PHLX  proposes  to  make 
comparable  changes  to  PHLX  Rule 
1047A,  "Trading  Rotations,  Halts  or 
Reopenings,"  regarding  index  options, 
and  to  Floor  Procedure  Advice 
("Advice")  G-2.  "Trading  Rotations. 
Halts  or  Reopenings." '  Because  PHLX 
Rule  1047A(b)  refers  directly  to  PHLX 
Rule  1047,  Commentary  .01, ^  most  of 
the  above-described  amendments  will 
apply  to  index  options  trading.  For 
PHLX  Rule  1047A{a)(ii).  (c).  (d),  and  (f). 
and  for  the  corresponding  paragraphs  of 
Advice  G-2,  the  PHLX  proposes  to 
replace  references  to  "the  Exchange" 
with  references  to  "two  Floor  Officials 
and  a  Market  Regulation  officer."  Under 
PHLX  Rxde  1047A(e).  closing  rotations 
for  expiring  index  options  are  not 
required,  nor  are  they  prohibited.^ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


"  17  CFR  20a30-3(aNl2). 


'  Advice  G-2  does  not  contain  a  fine  ccheduls. 
Accordingly,  the  propoMl  does  not  affect  the 
Exchange's  minor  rule  violation  enforcement  and 
reporting  plan. 

'  PHLX  Rule  I047A(b)  allows  specialists  to 
conduct  a  rotation  in  accordance  with  PHLX  Rule 
1047.  Commentary  .01  (b)  and  (c). 

>  See  also  CBOE  Rule  6.2.  Interpretation  .03 
(cloaing  rotatian  for  expiring  index  options  is  not 
ordinarily  employed). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PHLX  Rule  1047  governs  options 
trading  rotations  *  (including  opening 
rotations),  delayed  openings,  halts  or 
suspensions  in  trading,  reopenings  and 
closing  rotations.  Trading  rotations  are 
intended  to  produce  fair  and  orderly 
markets  by  &irly  setting  opening  prices, 
taking  into  accoimt  orders  and  bids/ 
offers  on  the  book  and  in  the  trading 
crowd.  TheExchange  has  considered 
the  types  of  opening  rotations  that 
should  be  permitted  or  required  in  order 
to  reduce  the  length  of  option  openings, 
especially  in  unusual  circumstances, 
and  to  prevent  subsequent  rotations. 
The  purpose  of  the  proposed  rule 
change  is  to  improve  the  efficiency  of 
option  openings.  PHLX  Rule  1047A  is 
the  corresponding  rule  governing  index 
options  trading. 

First,  the  Exchange  proposes  to 
amend  PHLX  Rule  1047(a)  to  emphasize 
that  opening  rotations  are  conducted 
daily,  as  opposed  to  closing  rotations, 
which  are  conducted  only  at  expiration. 
This  change  is  designed  to  clarify  PHLX 
Rule  1047(a). 

Second,  the  Exchange  proposes  to 
replace  "the  Exchange"  with  "two  Floor 
Officials  and  a  Market  Regulation 
officer"  throughout  PHLX  Rule  1047. 
This  term  originated  in  a  comparable 
rule  of  the  American  Stock  Exchange, 
but  lacks  specificity  and  does  not  reflect 
that,  in  reality,  the  approval  of  two 
Floor  Officials  is  received.  The 
Exchange  believes  that  trading  rotations 
present  the  types  of  issues  and  need  for 
prompt  determinations  that  are 
particularly  suited  for  Floor  Official 
approval.^  The  purpose  of  adding  an 
Exchange  officer  is  to  trigger  proper 
notification  of  the  approval  and  further 
encourage  prompt  openings.  It  should 
also  enable  Exchange  staff  to  better 
monitor  the  conditions  giving  rise  to 
rotation-related  Floor  Official  approval. 

Third,  the  Exchange  proposes  to 
delete  references  in  PHLX  Rule  1047, 
Commentary  .01(a)  and  (d)  to  puts  and 
calls  trading  on  the  same  security.  The 
purpose  of  this  change  is  to  recognize 
that  almost  without  exception,  both  puts 
and  calls  trade  respecting  all  Exchange 
options,  such  that  the  preface  "if  is 
confusing.  The  remainder  of 
Commentary  .01(a)  states  that  the 
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*  A  trading  rotation  is  a  series  of  brief  time 
periods  during  which  bids,  offers  and  transactions 
in  only  specified  series  can  be  made. 

*See  Securities  Exchange  Act  Release  No.  3S742 
(May  19.  19flS).  60  FR  2S188  (May  30.  1995)  (order 
approving  File  No.  SR-CBOE-95-04)  )"CBOE 
Approval  Order"). 


Specialist  shall  determine  which  type  of 
option  should  open  first,  and  may 
alternate  the  opening  of  put  series  and 
call  series  or  may  open  all  series  of  one 
type  before  opening  any  series  of  the 
other  type,  depending  on  current  market 
conditions.  The  proposal  adds  the 
language  "except  as  provided  below"  to 
emphasize  that  PHLX  Rale  1047.01(b), 
for  example,  txmtains  exceptions  to 
these  normal  rotation  procedures. 

Fourth,  the  Exchange  proposes  to 
define  modified  rotations  in 
Commentary  .01(b)  to  include  reverse 
and  shotgun  rotations.  Currently, 
Commentary  .01(b)  defines  a  modified 
rotation  as  an  opening  rotation  where 
each  option  series  opens  in  the  same 
manner  and  sequence  as  during  a 
regular  trading  rotation,"  but  is 
permitted  to  freely  trade  once  all  option 
series  with  the  same  expiration  month 
have  been  opened.  The  proposal  is 
intended  to  correct  PHLX  Rule  1047  to 
reflect  that  this  description  refers  to  a 
type  of  modified  rotation,  a  shotgun 
rotation.  Further,  the  PHLX  proposes  to 
add  a  definition  of  a  revmse  rotation, 
stating  that  it  involves  opening  the 
series  with  the  most  distant  expiration 
first,  proceeding  to  the  next  nearest 
expiration,  and  so  forth,  ending  with  the 
nearest  expiration,  until  all  series  have 
been  opened.  Thus,  the  proposal  is 
designed  to  update  PHLX  Rule  1047  to 
define  rotations  more  thoroughly. 

Fifth,  the  Exchange  proposes  to 
amend  PHLX  Rule  1047,  Commentary 
.01(bMii)  to  require  reverse  rotations 
where  there  is  a  hea^  influx  of  ordecs, 
unless  exempted  by  two  Floor  Officials 
with  the  concurrence  of  a  PHLX  Market 
Regulation  officw.  Because  a  reverse 
rotation  opeaa  the  most  distant 
expiration  first,  it  is  intended  to  help 
decrease  the  number  of  rotations  and 
result  in  more  prompt  openings. 
Specffically,  most  order  flow  and  open 
interest  is  generally  in  the  nearest 
months,  such  that  starting  with  the 
nearest  months  and  ending  with  the 
most  distant  often  results  in  opening 
free  trading  wdth  the  most  active  months 
(the  nearest)  being  outdated,  which,  in 
turn  creates  the  need  for  subsequent 
rotations  to  update  those  first-rotated 
months.  For  purposes  of  this  provision, 
a  heavy  influx  of  orders  will  be 
determined  on  a  case-by-case  basis,  in 
light  of  order  flow  through  the  PHLX's 
Automated  Options  Market  ("AUTOM") 
system,  the  number  of  floor  brokers  in 
the  trading  crowd  indicating  handheld 
orders  for  the  opening,  and  the  number 


of  orders  placed  cm  the  book,  relative  to 
normal  conditions  for  that  option. 

Sixth,  the  Exchange  proposes  to 
amend  PHLX  Rule  1047,  Commentary 
.01(b)(ii)  to  require  that  two  Floor 
Officials,  with  the  concurrence  of  a 
PHLX  Market  Regulation  officer, 
approve  second  and  subsequent 
rotations  to  ensure  that  they  occur'only 
when  warranted,  because  of  the 
additional  delay  in  opening  free  trading. 
Subsequent  rotations  are  conducted  in 
situations,  including  the  influx  of  near- 
month  order  flow  dmcribed  above, 
where  the  rotation  was  so  time- 
consimiing  that  certain  series,  such  as 
those  earlier  in  the  rotation,  become 
inundated  with  additional  order  flow  or 
become  priced  incorrectiy,  as  the 
underlying  stock  price  changes. 
Currentiy,  PHLX  Rule  1047  does  not 
refisr  to  or  prohibit  more  than  one 
rotation.  The  purpose  of  this  change  is 
to  expressly  permit  additional  rotations, 
but  to  require  Floor  Official  approval  to 
ensure  proper  and  limited  use. 

Seventh,  the  PHLX  proposes  to  amend 
PHLX  Rule  1047,  Commentary  .01(b)  to 
provide  that  modified  rotations  (other 
than  a  reverse  or  shotgun)  can  be 
employed  where  there  is  a  dela3red 
opening,  halt  or  suspension  in  trading 
or  other  unusual  market  conditions, 
with  the  appnnral  of  two  Floor  Officials 
and  the  concurrence  of  a  PHLX  Market 
Regulation  officer.  This  is  intended  to 
facilitate  a  prompt  opening  by 
permitting,  although  not  requiring,  a 
modified  rotation  in  response  to  certain 
market  conditions.  Floor  Officials' 
approval  should  ensure  that  expedited 
rotations  are  employed  where 
warranted.  Specialists  could  thus 
conduct  rotations  other  than  those 
defined  in  PHLX  Ride  1047  (shotgun 
and  reverse  rotations),  which  may  be 
appropriate  in  certain  situations.' 

LasUy,  the  Exchange  proposes  to 
amend  the  provision  regarding  equity 
option  closing  rotations  at  expiration. 
PHLX  Rule  1047,  Commentary  .01(d) 
provides  that  when  the  PHLX's  Options 
Committee  decides  to  conduct  a  closing 
rotation  on  the  trading  day  prior  to 
expiration  in  an  equity  option  for  which 
the  underlying  did  not  trade,  the 
rotation  must  commence  as  immediately 
as  practicable  following  the  time  at 
wMch  the  option  normally  ceases  free 
trading  (4:02  p.m.).  The  proposal  adds 
"or  at  an  earlier  time,  with  the 
concurrence  of  a  Market  Regulation 
officer,"  similar  to  other  option 
exchanges,*  which  have  conducted  such 


rotations  during  the  trading  day.  In 
certain  situations,  such  as  where  an 
underlying  stock  has  not  traded  for  a 
length  of  time,  where  there  is  littie 
likelihood  that  such  stock  will  reopen 
that  day.  it  would  be  more  orderly  to 
conduct  the  closing  rotation  during  ih» 
trading  day.  The  time  after  the  close  of 
trading  is  particularly  hectic,  due  to  that 
confirmation  of  all  trading  activity  and 
the  preparation  of  exercise  decisions, 
among  other  things.  The  Exchange  notes 
that  notification  of  such  an  earlier 
rotation  woidd  take  place,  in  accordance 
with  this  provision. 

According  to  the  PHLX,  the 
Commission  previously  has 
acknowledged  the  importance  of  prompt 
and  efficient  openings,  which  decrease 
the  amount  of  time  required  to  obtain 
market  quotes  and  allow  free  trading  to 
commence  as  quickly  as  possible  after 
the  opening.^  This,  in  turn,  should 
allow  market  participants  to  engage  in 
option  strategies  promptly  after  opening 
and  also  should  focilitate  the  prompt 
execution  of  customer  ordere.  Further, 
the  Commission  has  acknowledged  that 
permitting  Floor  Officials  to  authorize 
deviations  from  normal  opoating 
procedures  may  be  appropriate,  because 
it  Csdlitates  a  prompt  response  to 
market  conditions.***  The  current 
proposal  is  intended  to  promote  prompt 
and  efficient  openings  by  updating 
PHLX  rules  1047  and  1047A,  and 
Advice  G-2. 

For  these  reasons,  the  PHLX  believes 
that  the  proposal  is  consistent  with 
Section  6  of  the  Act,  in  general,  and  in 
particular,  with  Section  6(bK5),  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  mnove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest,  by  improving  the  efficiency  of 
option  openings. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


•PHLX  Rule  1047.  Commeoary  .01(a)  describea  a 
regular  trading  rotation  as  opening  the  series  with 
the  nearest  expiration,  proceeding  to  the  next  most 
distant  expiration,  and  so  forth,  until  all  series  have 
l>een  opened. 


'  See  alab  CBOE  Rule  6.2,  Interpretation  .04 
(allowing  for  abbreviated  rotations). 

•See  CBOE  rule  6.2.  Interpretation  .03  (requiring 
a  doaing  rotation  for  each  series  of  individual  stodi 


option*  on  the  last  businaaa  day  prior  to  expiration, 
commencing  at  the  later  of  3:10  p.m.  Chicago  time 
or  after  •  closing  price  of  the  stod^  in  its  primary 
market  is  established). 

■  See  Securities  Exchange  Act  Release  No.  29869 
(October  28,  1991),  56  FR  56537  (November  5, 1991) 
(order  approving  File  No.  SR-PHLX-91-04). 

><>  See  CBOE  Approval  Crdar,  supra  note  5. 
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C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members  A'articipants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Propoaed  Rule  Chan^  and  Timing  for 
CommisBion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
Mrith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Filth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PHLX.  All  submissions 
shovdd  refer  to  File  No.  SR-PHLX-97- 
52  and  should  be  submitted  by 
December  15,  1997; 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 

authority." 

Margaret  H.  McFariand, 

Deputy  Secretaiy. 

(PR  Doc.  97-30720  Filed  11-21-97;  8:45  am) 

BHJJNO  CODE  W10-»l-M 


"  17  CFR  200.3O-3(aNl2). 


SOaAL  SECURITY  ADMINISTRATION 

information  Cdiection  Activities: 
Proposed  Collection  Requests  and 
Comment  Requests 

This  notice  lists  information 
collection  packages  that  will  require 
submission  to  the  Office  of  Management 
and  Budget  (OMB),  as  well  as 
information  collection  packages 
submitted  to  OMB  for  clearance,  in 
compliance  with  Pub.  L.  104-13 
effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995. 

I.  The  information  collection(s)  listed 
below  require(s)  extension(8)  of  the 
current  OMB  approval(s)  or  are 
proposed  new  collection(s): 

1.  Application  for  Child's  Insurance 
Benefits — 0960-0010.  The  information 
collected  on  Form  SSA-4-BK  is  used  to 
entiUe  children  of  living  and  deceased 
workers  to  Social  Security  benefits.  The 
respondents  are  children  of  living  or 
deceased  workers. 

Number  of  Respondents:  1,740,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10.5  or 
15.5  minutes  (depending  on  the  type  of 
claim). 

Estimated  Average  Burden:  372,417 
hours. 

2.  Notice  Regarding  Substitution  of 
Party  Upon  Death  of  Claimant — 0960- 
0288.  The  information  collected  on 
Form  HA-539  is  used  to  advise 
claimants  of  their  statutory  right  to  a 
hearing  and  of  a  decision  by  Uie  Social 
Security  Administration  (SSA)  on  who, 
if  anyone,  should  become  a  substitute 
party  for  the  deceased,  as  provided  for 
in  the  Social  Security  Act.  The 
respondents  are  individuals  requesting 
hearings  on  behalf  of  deceased 
claimants  on  Social  Seciuity  benefits 
issues. 

Number  of  Respondents:  35,451. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  5 
minutes. 

Estimated  Average  Burden:  2,954 
hours. 

3.  Certificate  of  Responsibility  for 
Welfare  and  Care  of  Child  Not  in 
Applicant's  Custody — 0960-0019.  SSA 
uses  the  information  collected  on  Form 
SSA-781  to  decide  if  "in  care" 
requirements  are  met  by  noncustodial 
parent(s)  (or  the  spouse  of  a  parent], 
who  is  filing  for  benefits  based  on 
having  a  child  in  care.  The  respondents 
are  noncustodial  wage  earners  whose 
entitiement  to  benefits  depends  upon 
having  an  entitled  child  in  care. 

Number  of  Respondents:  14,000. 
Frequency  of  Response:  1. 
Average  Burden  Per  Response:  10 
minutes. 


Estimated  Average  Burden:  2,333 
hours. 

4.  Report  of  Function— Child— 0960- 
0542.  The  information  collected  on 
Forms  SSA-3375,  3376,  3377,  3378,  and 
3379  will  be  used  by  SSA  to  help 
determine  if  a  child  claiming 
Supplemental  Security  Income 
disability  benefits  under  titie  XVI  is 
disabled.  The  respondents  are  parents  or 
guardians  who  file  for  such  benefits  on 
behalf  of  a  child. 

Number  of  Respondents:  500,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Armual  Burden:  166,667 
hours. 

5.  Payee  Interview,  SSA-835; 
Beneficiary  Interview,  SSA-636: 
Custodian  Interview,  SSA-837 — 0960- 
NEW.  SSA  is  proposing  a  three-tier 
review  process  of  the  representative 
payee  program.  As  part  of  this  review 
process,  SSA  is  proposing  to  conduct 
interviews  with  a  sample  of 
beneficiaries  and  their  representative 
payees.  The  information  will  be  used  to 
assess  the  effectiveness  of  the 
representative  payee  program. 


SSA- 

SSA- 

SSA- 

835 

836 

837 

Numtierof 

Respond- 

ents   

2.000 

1,0W 

380 

FrequefKy  of 

Response 

1 

1 

1 

Average  Bur- 

den Per 

Response 

(minutes)  .. 

30 

20 

10 

Estimated 

Annual 

Burden 

(hours/  

1.000 

333 

63 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directiy  to  the  SSA  Reports 
Qearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
6401  Security  Blvd.,  l-A-21  Operations 
Bldg.,  Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

n.  The  information  collection(s)  listed 
below  have  been  submitted  to  OMB: 
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1.  Blood  Donor  Locator  Service — 
0960-0501.  Regulation  20  CFR  401.200 
requires  that  requesting  State  agencies 
provide  to  theSiSA  Blood  Donor  Locator 
Service  (BDLS)  specific  information  on 
blood  donors  who  have  tested  positive 
for  Human  Immunodeficiency  Virus. 
The  information  is  used  to  identify  the 
donor,  locate  the  donor's  address  in 
SSA  records  and  assure  that  States  meet 
regulatory  requirements  to  qualify  for 
using  the  BDLS.  SSA  will  retain  no 
record  of  the  request  or  the  information 
after  processing  has  been  completed. 
The  respondents  are  requesting  State 
agencies  acting  on  behalf  of  authorised 
blood  focilities. 

Nvunber  of  Respondents:  10. 

Frequency  of  Response:  5. 

Average  Burden  Pa-  Responae:  15 
minutes. 

Estimated  AveragB  Burden:  13  hours. 

2.  Child  Relationship  Statement — 
0960-0116.  The  information  collected 
on  Form  SSA-2519  is  used  to  help 
determine  children's  entitlement  to 
Social  Seciirity  benefits  under  Section 
216(h)(3)  of  the  Social  Security  Act 
(deemed  child  provision).  The 
respondents  are  persons  providing 
infbrmatioB  about  the  relationship 
between  the  woiiwr  and  his/her  aUeged 
biological  child,  in  connection  with  a 
child's  application  for  benefits. 

Number  of  Respondents:  50,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Estimated  Average  Burden:  12.500 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 

Office  of  Management  and  Budget. 
OIRA,  Attii:  Laura  Oliven.  New 
Executive  Office  Building.  Room 
10230.  725  17th  St.  NW.  Washington, 
D.C.  20503. 

(SSA) 

Social  Security  Administration, 
DCFAM,  Attn:  Nicholas  E.  Tagliareni, 
l-A-21  Operations  Bldg.,  6401 
Security  Blvd.,  Baltimore.  MD  21235. 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 


Dated:  November  17, 1997. 
Nkholas  E.  Tagliaraiif, 
Reports  Cieamnce  Officer,  Social  Security 
Administration. 

[FR  Doa  97-30620  Filed  11-21-07;  8:45  am] 
I  COOK  4ti»-is-r 


DEPARTMENT  OF  STATE 

The  BursMt  of  Ommis  and 
IntsfnstiofMl  EnvironnMntsI  Mid 
Sdsmtflc  AflWrs  (0E9S);  aM)ay 
wowoeof  iToposeo  uinNiiiBiion 
Collscllonr  U.S.'EQypt  Scisnos  wid 
Tsohndogy  Joint  Fund  Annual  Oram 


summary:  The  Department  of  State  is 
seridng  Office  of  Manageanmit  and 
Budget  (OMB)  approval  for  the 
infonnation  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Kagisler  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  die  Paperwork  Reducticm  Act  of 
1995. 

The  following  sununarizes  the 
infonnation  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Emergency  extension 
of  a  currentiy  apmoved  odlection. 

Originating  Office:  The  Bureau  of 
Oceans  and  International  Environmental 
and  Scientific  AfEairs  (OES/S). 

Title  of  Infoimatitm  collection:  U.S.- 
Egypt Science  and  Technology  Joinf 
Fund  Anoual  Ckants  Program. 

Frequency:  Annually. 

Fonn  Number  None. 

Respondents:  Researchers  requesting 
funding  for  science  and  technology 
programs. 

Estimated  Numbm  of  Respondents: 
250. 

Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  500  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to— 

•  Evaluate  whethOT  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  qtiality,  utility,  and 
clarity  of  the  information  to  be , 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 


copies  of  the  proposed  collection  ami 
supporting  documents  should  be 
directed  to  Charies  S.  Cunningham. 
Directives  Management  Branch.  U.S. 
Department  of  ^ate,  Washington.  DC 
20520,  (202)  647-059& 

Dated:  Novambar  4, 1997. 
Eliza  McC3ana^iaii, 
Chief  Information  Officer. 
[FRDoc.  97-30723  Filad  11-21-97;  8:45  am) 


DEPARFmENT  OF  STATE 

Bureau  of  Conauiar  Affairs;  80-Oay 
fwiu^  Of  fnipoovQ  iiifonnflDon 

Report  0f  Dklii  Abraad  of  a  CWian  of 
ttia  United  States  of  Amartca 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Kagisfcir  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1905. 

The  following  summarizes  tl» 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Originating  Office:  The  Bureau  of 
Constilar  Affairs  (CA). 

Title  of  Information  Collection: 
Application  For  Considar  Report  of 
Birth  Abroad  of  a  Citizen  of  the  United 
States  of  America. 

Frequency:  On  occasion. 

Form  Number  FS-579. 

Respondents:  American  parent  of 
persoiu  bom  abroad. 

Estimated  Number  of  Respondents: 
40,000. 

Average  Hours  Per  Response:  20 
minutes. 

Total  Estimated  Btuden:  13,334 
hoxus. 

Public  comments  are  being  tolidted 
to  permit  the  agency  to — 

•  Evaluate  wnether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected. 

•  Minimize  th?  rep>orting  burden  on 
those  who  are  to  respond,  including 
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through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  docimients  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management  Branch,  U.S. 
Department  of  State,  Washington,  DC 
20520.  (202)  647-0596. 

DatMl:  November  14. 1997. 
EBxa  McCleaaglian, 
Chief  Information  Officer. 
(FR  Doc.  97-30724  Filed  11-21-97;  8:45  am) 

MLUNQ  OOOC  <n»-OS-M 


DEPARTMENT  OF  STATE 

[Public  Nolioe  26371 

Bureau  of  Consular  Affairs;  60-Oay 
Notice  of  Proposed  Information 
Collection;  Report  of  ttM  Death  of  an 
American  Citizen  Abroad 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Originating  Office:  Bureau  of  Consular 
AfEairs. 

Title  of  Information  Collection:  Report 
of  the  Death  of  an  American  Citizen 
Abroad. 

Frequency:  On  occasion. 

Fonn  Number:  OF-180. 

Respondents:  Survivors,  relatives,  and 
estates  of  deceased  American  citizens 
who  have  died  abroad. 

Estimated  Number  of  Respondents: 
5.500. 

Avemge  Hours  Per  Response:  60 
minutes. 

Total  Estimated  Burden:  5.500  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  To — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  MFORMATION  CONTACT: 
Comments  regarding  the  collection 
listed  in  this  notice  or  requests  for 
copies  of  the  proposed  collection  and 
supporting  documents  should  be 
directed  to  Charles  S.  Cunningham, 
Directives  Management  Branch.  U.S. 
Department  of  State,  Washington,  DC 
20520.  (202)  647-0596. 

Dated:  November  4. 1997. 
Eliu  Mcaenaghui. 

Chief  Information  Officer. 

ffR  Doc.  97-30725  Filed  11-21-97;  8:45  am] 

MJJNQ  COM  47ie-«S-M 


DEPARTMENT  OF  STATE 
[Public  Notice  263q 

Bureau  of  Diplomatic  Security;  60-Oay 
Notica  of  Proposed  Information 
Collection;  Request  for  Building  Pass 
Identification  Card  (DS-1838) 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Ri^ister  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Originating  Office:  Bureau  of 
Diplomatic  Seciirity  pS). 

Title  of  Information  Collection: 
Request  for  Building  Pass  Identificaliou 
Card.  « 

Frequency:  On  occasion. 

Form  Number:  DS-1838. 

Respondents:  USG  employees, 
Contractors,  Vendors,  Press,  Caterers, 
Family  Members,  Retired  employees, 
and  others  as  needed. 

Estimated  Number  of  Respondents: 
10.250. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  2,550  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  MRMMATKM:  CommenU 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
dociiments  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Deptartment 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  November  4. 1997. 
EllM  McCUmaglMii. 
Chief  In  formation  Officer. 
(FR  Doc.  97-30728  Filed  ll-21-fl7;  8:45  am] 
MLLMa  OOOC  4710-4»4i 


DEPARTMENT  OF  STATE 
[Public  Notice  2639] 

The  Bureau  of  Consular  Affairs;  60-Oay 
Notice  of  Proposed  Information 
Collection:  Nonimmigrant  Fiance(^ 
Visa  Appilcation  (OF-1 56<K)) 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  dAcribed  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  folloMong  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Consular  A^irs. 

TiUe  of  Information  Collection: 
Nonimmigrant  Fiance(e)  Visa 
Application. 

Frequency:  On  occasion. 

Form  Number:  OF-156(K). 

Respondents:  Aliens  seeking  to  obtain 
nonimmigrant  visas. 

Estimated  Number  of  Respondents: 
12.000. 

Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  24,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
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the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOinONAL  MFORMATKM:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State.  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  November  4, 1997. 
Eliza  MoCIeiiagliaii, 
Chief  Information  Officer. 
(FR  Doc.  97-30727  Filed  11-21-97;  8:45  am] 

■LUNS  COOe  4710-OS-M 


DEPARTMENT  OF  STATE 
[PubiicNotiee2640] 

Bureau  of  PopuMlon,  Rafugaas  and 
Migration  (PRM);  60-Day  Notica  of 
Proposed  Information  CoHaction; 
Refiigaa  BlogiapMc  Data  Shaet  OMB 
*1405-0102 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal  - 
Riveter  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. . 

Originating  Office:  Bureau  of 
Population,  Refugees  and  Migration 
(PRM). 

TiUe  of  Information  Collection: 
Refugee  Biographic  E)ata  Sheet. 

Frequency:  On  occasion. 

Form  Number:  OMB  *1405-0102. 

Respondents:  Refugees. 

Estimated  Number  of  Respondents: 
75,000. 

Average  Hours  Per  Response:  30 
minutes. 

rota7  Estimated  Bureau:  37,500. 

Public  conmients  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 


the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
throu^  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOmONAL  INFORMAIKM:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
docimients  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washin^itoB,  DC  20520,  (202) 
647-0596. 

Dated:  November  4, 1997. 
EUxa  McClenagiian, 

Chief  Information  Officer. 

[FR  Doc.  97-30728  Filed  11-21-07;  8:45  ami 

BIUJMQCOOE  471fr43-M 


DEPARTM»IT  OF  STATE 
[Public  Nettoe  264t} 

The  Bureau  of  Consular  Affairs;  SIVDay 
Notica  Of  Proposed  Information 
Collaction;  Nonimmigrant  Treaty 
Tradar/lnvastor  Visa  Application  (OF- 
156(E)) 


SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperworic  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Originating  Office:  The  Bureau  of 
Consular  Affairs  (CA). 

rit7e  of  Information  Collection: 
Nonimmigrant  Treaty  Trader/Investor 
Visa  Application. 

Frequency:  On  occasion. 

Form  Number:  OF-1 56  (E). 

Respondents:  Aliens  and  enterprises 
that  qualify  for  E-1  and  E-2 
nonimmigrant  visas  for  the  purpose  of 
carrying  on  their  business  enterprise  in 
the  United  States. 

Estimated  Number  of  Respondents: 
15,000. 


Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  30,000 
hours. 

Public  conmients  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and  - 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  BIFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
docimients  should  be  directed  to 
Charles  S.  Cimningham,  Directives 
Management  Branch,  U.S.  Departmmt 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  November  4. 1997. 
Eliza  Mcdeaagiiaii. 

Chief  Information  Officer. 

(FR  Doc.  97-30729  Filed  11-21^7;  8:45  un] 

BKUNO  COOe  471»«B-M 


DEPARTMBfT  OF  STATE 

[Public  NoUoe  2642} 

Office  of  Overseas  School;  60-Day> 
Notice  of  Proposed  Information 
Collaction;  Approval  of  Funding  to 
Support  Educational  Protects  (JF-4^ 

summary:  The  Department  of  State  is. 
seeking  Office  df  Management  and  ' 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Originating  Office:  Office  of  Overseas 
Schools  (A/OS). 

TiUe  of  Information  Collection: 
ApprovaJ  of  Funding  to  Support 
Educational  Projects. 

Frequency:  Annually. 

Form  Number:  JF— 45. 

Respondents:  The  190  Overseas 
American  sponsored  schools. 
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Estimated  Number  of  Respondents: 
190. 
Avemge  Hours  Per  Response:  25 

minutes. 

Total  Estimated  Burden:  47.50  hours. 

Public  comments  are  being  solicited 
to  [wrmit  the  agency  to — 

•  Evaluate  vmether  the  proposed 
infonnation  collection  is  necessary  for 
the  prop>er  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOnXMAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cuimingham.  Directives 
Management  Branch.  U.S.  Department 
of  State.  Washington.  DC  20520,  (202] 
647-0596. 

Dated:  November  4, 1997. 
Eliza  McClanaghan, 
Chief  Infonnation  Officer. 
[FR  Doc.  97-30730  Filed  11-21-97;  8:45  am] 

aiUJNQ  CODE  471O-06-M 


DEPARTMENT  OF  STATE 
[Publte  Notice  2643] 

The  Office  of  Operations  (A/OPR);  60- 
Day  Notice  of  Proposed  Information 
Collection;  Department  of  State 
Acquisition  Regulation  (pOSAR) 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Regieter  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  The  Office  of 
Operations  (A/OPR). 

Title  of  Infonnation  Collection: 
•Department  of  State  Acquisition 
RMulation  (DOSAR). 

Frequency:  On  occasion. 

Form  Number:  OMB  «1405-0050. 

Respondents:  Prospective  government 
contractors. 


Estimated  Number  of  Respondents: 
2.000. 

Average  Hours  Per  Response:  128 
hours. 

Total  Estimated  Burden:  225,302.5 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
infonnation  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington.  DC  20520,  (202) 
647-0596. 

Dated:  November  4, 1997. 
Eliza  McClenaglian, 
Chief  Information  Officer. 
[FR  Doc.  97-30731  Filed  11-21-97;  8:45  am) 

aiUJNO  CODE  471(MI6-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2644] 

The  Bureau  of  Consular  Affairs;  60-Day 
Notice  of  Proposed  information 
Coliaction:  Application  to  Determina 
Returning  Resident  Status 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
infonnation  collection  described  below. 
The  purpose  of  this  notice  is  to  «llow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
infonnation  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Originating  Office:  The  Bureau  of 
Consular  Affairs. 

Title  of  Infonnation:  Application  to 
Determine  Returning  Resident  Status. 

Frequency:  On  occasion. 


Form  Number:  DSP-117. 

Respondents:  Rettiming  lawfully  alien 
for  permanent  residence. 

Estimated  Number  of  Respondents: 
1,500. 

Average  Hours  Per  Response:  1  hour. 

Total  Estimated  Burden:  1,500  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  wnether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520.  (202) 
647-0596. 

Dated:  Novemlier  4, 1997. 
Eliza  McCIenaghan. 

Chief  Information  Officer. 

[FR  Doc.  97-30732  Filed  11-21-97;  8:45  am) 

BILUNQCOOE  4710-06-M 


DEPARTMENT  OF  STATE 
[PuMic  Notice  2645] 

The  Office  of  Defense  Trade  Controls; 
60-Day  Notice  of  Proposed  Information 
Collection:  DTC  Customer  Service 
Survey 

SUMMARY:  The  Department  of  State  is 
seeldng  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summaries  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  New  Collection. 

Originating  Office:  The  Office  of 
Defense  Trade  Controls  (PM/DTC). 

Title  of  Information  collection:  DTC 
Customer  Service  Survey. 

Frequency:  Annually. 

Form  Number:  None. 

Respondents:  U.S.  Defense  Industry 
Customers. 
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Estimated  Number  of  Respondents: 
4,500. 

Average  Hours  Per  Response:  10   ■ 
minutes. 

Total  Estimated  Burden:  150  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessaj;y  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOmONAL  INFORMATION:  Commente 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham.  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  November  4, 1997. 
Eliza  McQenaghaa. 

Chief  Infonnation  Officer. 

(FR  Doc.  97-30733  Filed  11-21-97;  8:45  am] 

BILUNQ  CODE  4710-2S-M 
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DEPARTMENT  OF  STATE 
PutHic  Notice  2646) 

The  Office  of  the  Coordinator  for 
Business  Affairs;  60-Day  Notice  of 
Proposed  Information  Collection: 
Business  Survey 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
R^(ister  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  New  Collection. 

Originating  Office:  The  Office  of  the 
Coordinator  for  Business  Affairs. 

Title  of  Information  collection: 
Business  Survey. 

Frequency:  Aimually. 

Form  Number:  None. 

Respondents:  American  business 
community. 

Estimated  Number  of  Respondents: 
1,500. 


Average  Hours  Per  Response:  10 
minutes. 

Total  Estimated  Burden:  250  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520.  (202) 
647-0596. 

Dated:  Novembfir  4. 1997. 
Eliza  McClenaghan. 
Chief  Information  Officer. 
IFR  Doc.  97-30734  Fded  11-21-97;  8:45  am] 
BIUJN6  COOE  4nO-07-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2647] 

Bureau  of  Consular  Affairs 
{CAJVOIFfP);  60-Day  Notice  of 
Proposed  Information  Collection;  OF- 
230 1  &  II,  Application  for  Immigrant 
Visa  and  Allen  Registration 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Originating  Office:  Bureau  of  Consular 
Affairs  (CAA^O/F/P). 

Title  of  Information  Collection: 
Application  for  Immigrant  Visa  and 
Alien  Registration. 

Frequency:  On  occasion. 

Form  Number:  OF-23a 


Respondents:  Aliens. 

Estimated  Number  of  Respondents: 
750,000. 

Avemge  Hours  Per  Response:  1  hour. 

Total  Estimated  Burden:  750.000. 

Public  comments  are  being  solicited 
to  permit  the  agency  to— 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  acciiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADOmONAL  INFORMATION:  CommenU 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
of  State.  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  October  31, 1997, 
Eliza  McClenaghan, 
Chief  Infonnation  Officer. 
[FR  Doc.  97-30735  Filed  11-21-97;  8:45  am) 

BMJJNQ  COOe  4710-06-H 


DEPARTMENT  OF  STATE 
JPubUe  Notice  2648] 

Office  Of  Foreign  Missions  (OFM);  60- 
Day  Notice  of  Proposed  Information 
Collection;  DSP-99  (Application  for 
Diplomatic  Exemption  From  Taxes  on 
Utilities),  and  DSP-89A  (Application  for 
Diplomatic  Exemption  From  Taxes  on 
Gasoline) 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purposes  of  this  notice  is  to  allow 
60  days  for  public  comment  in  the 
Federal  Rej^oter  preceding  submission 
to  OMB.  This  process  is  conducted  in 
accordance  with  the  Paperwoii: 
Reduction  Act  of  1995. 

"The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 

Originating  Office:  The  Office  of 
Foreign  Missions  (OFM). 

Title  of  Information  Collections:  DSP- 
99  (Application  for  Diplomatic 
Exemption  from  Taxes  on  Utilities),  and 
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DSP-99A  (Application  for  Diplomatic 
Exemption  froim  Taxes  on  Gasoline. 

Frequency:  On  occasion. 

Form  Number:  DSP-99  and  DSP-99A. 

Respondents:  Foreign  diplomatic 
missions  and  personnel. 

Estimated  Number  of  Respondents: 
40.000. 

Avera^  Hours  Per  Response:  12 
minutes. 

Total  Estimated  Burden:  664  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agenoy 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propcMed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAt  MFOfWATION:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Ciuiningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  October  3, 1997. 
EUza  McCkn^hu. 

Chief  In  formation  Officer. 

(FR  Doc  97-30736  Filed  11-21-97;  8:45  am) 


DEPARTMENT  OF  STATE 

[PuMtc  Notice  2649] 

Offica  of  Foreign  MIsalona  (OFM);  60- 
Day  fkitica  of  Propoaad  Infonnatlon 
Collection;  DS-1972,  Drlvars  Lioanaa 
and  Tax  Exemption  Cafd  Application 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordanba 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  simunarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Originating  Office:  The  Office  of 
Foreign  Missions  (OFM). 


Title  of  Information  Collection:  DS- 
1972.  Drivers  License  and  Tax 
Exemption  Card  Application. 

Frequency:  On  occasion. 

Form  Number:  DS-1972. 

Respondents:  Foreign  mission 
persoimel  and  their  dependents  in  the 
United  States. 

Estimated  Number  of  Respondents: 
12.500. 

Average  /fours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  6,250. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proprased  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOn  AOOmONAC  MFOmMmON:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cimningham,  Directives 
Management  Branch,  U.S.  Department 
of  State,  Washington.  DC  20520.  (202) 
647-0596. 

Dated:  October  31. 1997. 
EUu  McCInaghaB. 
Chief  Information  Officer. 
[FR  Doc  97-30737  Filed  11-21-97;  8:45  un) 

■UMQ  COOC  471«-44-M 


DEPARTMENT  OF  STATr 
[PuWic  Notice  2650) 

Buraau  of  Conaular  Affairsr^KKDay 
Nolfca  of  Propoaad  Information 
Coilaction;  Affidavit  of  Idantifying 
W)tnaaa(DS-71) 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  stunmarires  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of  a 
currendy  approved  collection. 


Originating  Office:  Bureau  of  Consider 
AfCairs. 

Title  of  Information  Collection: 
Affidavit  of  Identifying  Witness  (DS- 

71). 

Frequency:  On  occasion. 

Form  Number:  DSP-71. 

Respondents:  Qtizena  of  the  United 
States. 

Estimted  Number  of  Respondents: 
88.000. 

Average  Hours  Per  Response:  5 
minutes. 

Total  Estimated  Burden:  7,333. 

Public  Comments  are  being  solicited 
to  permit  the  agency  tq; 

•  Evaluate  wnether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions.  * 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection. 

•  Enhance  the  quality,  utility,  and* 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those 'who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniquea  or  other  forms  of  technology. . 
FOR  AOOmONAL  MFORMAfflON:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham.  Directives 
Management  Branch.  U.S.  Department 
of  State.  Washington.  DC  20520.  (202) 
647-0596. 

Dated:  October  31 ,  1997. 
Eliza  McCTIanagtian. 
Chief  Information  Officer. 
[FR  Doc.  97-30738  Filed  11-21-97;  8:45  am] 

MLLMO  COOC  4710.4S^ 


DEPARTMENT  OF  STATE 
[PuMIc  Notice  2661] 

Tha  Buraau  of  Diplomatic  Sacurity,  60- 
tey  Notica  of  Propoaad  Information 
Coilaction:  Building  Accaaa 
Application. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Revision  of  a 
cunenUy  approved  collection. 
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Originating  Office:  Bureau  of 
Diplomatic  Seciirity. 

Title  of  Information  collection: 
Building  Access  Application. 

Frequency:  On  occasion. 

Form  Number:  DSP-97. 

Respondents:  Press  Corps, 
maintenance  personnel,  visitors,  and 
others  as  needed. 

Estimated-  Number  of  Respondents: 
10.250. 

Average  Hours  Per  Response:  15 
minutes. 

Total  Estimated  Burden:  2,550  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to — 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  agency 
functions. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propc»ed  collection. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  INFORMATKN*:  Comments 
regarding  the  collection  listed  in  this 
notice  or  requests  for  copies  of  the 
proposed  collection  and  supporting 
documents  should  be  directed  to 
Charles  S.  Cunningham,  Directives 
Management  Branch,  U.S.  Department 
Of  State,  Washington,  DC  20520,  (202) 
647-0596. 

Dated:  November  4, 1997. 
Eliza  McCtenaghan, 
Chief  Information  Officer. 
[FR  Doc.  97-30739  FUed  11-21-97;  8:45  am] 

nUJNQ  COOC  4710.4S-M 


DEPARTMENT  OF  STATE 
[Public  Notice  No.  2626] 

Diacratlonary  Grant  Programs: 
Application  Notica  Establlatting 
Cloalng  Data  for  Tranamlttal  of  Catlaln 
Fiacai  Year  1998  Applicationa 

AGENCY:  The  Department  of  State  invites 
applications  from  national  organizations 
v«th  interest  and  expertise  in 
conducting  research  and  training  to 
serve  as  intermediaries  administering 
national  competitive  programs 
concerning  the  countries  of  Eastern 
Europe  and  the  independent  states  of 
the  former  Soviet  Union.  The  granta  will 
be  awarded  through  an  open,  national 
competition  among  applicant 
organizations. 

Authority  for  this  Program  for 
Research  and  Training  on  Eastern 


Europe  and  the  Independent  States  of 
the  Former  Soviet  Union  is  contained  in 
the  Soviet-Eastern  European  Research 
and  Training  Act  of  1983  (22  U.S.C. 
4501-4508,  as  amended). 
SUMMARY:  The  purpose  of  this 
application  notice  is  to  inform  potential 
applicant  organizations  of  fiscal  and 
programmatic  information  and  closing 
dates  for  transmittal  of  applications  for 
awards  in  Fiscal  Year  1998  under  a 
program  administered  by  the 
Department  of  State.  The  program  seeks 
to  build  and  sustain  expertise  among 
Americans  willing  to  make  a  career 
ctmunitment  to  the  study  of  Eastern 
Europe  and  the  couAtries  of  the  former 
Soviet  Union. 

ORGANIZATION  OF  NOTICE:  This  notice 
contains  three  parts.  Part  I  lists  the 
closing  date  covered  by  this  of  Notice: 
notice.  Part  II  consista  of  a  statement  of 
purpose  and  priorities  of  the  program. 
Part  in  provides  the  fiscal  data  for  the 
program. 


Parti 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  an  award  must  be 
mailed  or  hand-delivered  by  February 
20,  1998. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  Kenneth  E.  Roberts, 
Executive  Director,  Advisory  Committee 
for  Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union,  INR/RES,  Room  6841,  U.S. 
Department  of  State.  2201  C  Street, 
N.W.,  Washington,  D.C.  20520-6510. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  V.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  center. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Department  of  State. 

If  any  application  is  sent  through  the 
U.S.  Postal  Service,  the  Department  of 
State  does  not  accept  either  of  the 
follovdng  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U.S. 
Post^  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
reljring  on  this  method,  an  applicant 
should  check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail.  Late 


applications  will  not  be  considered  and 
will  be  returned  to  the  applicant 

Applications  Delivered  by  Hand 

An  application  that  is  hand  delivered 
must  be  taken  to  KenneUi  E.  Roberts, 
Executive  Director.  Advisory  Committee 
for  Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union,  INR/RES,  Room  6841,  2201  C 
Street,  N.W.,  Washington.  D.C.  Please 
phone  first  ((202)  736-4572)  to  ensure 
access  to  the  building. 

The  Advisory  Committee  staff  will 
accept  hand-delivered  applications 
between  9:00  a.m.  and  4:00  p.m.  EST 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays. 

An  application  that  is  hand  delivered 
will  not  be  accepted  alter  4:00  p.m.  on 
the  closing  date. 

Partn 


Program  Information 

In  the  Soviet-Eastern  European 
Research  and  Training  Act  of  1983  the 
Congress  declared  that  independenUy 
verified  factual  knowledge  about  the 
countries  of  that  area  is  "of  utmost 
importance  for  the  national  security  of 
the  United  States,  for  the  furtherance  of 
our  national  interests  in  the  conduct  of 
foreign  relations,  and  for  the  prudent 
management  of  our  domestic  afEairs." 
Congress  also  declared  that  the 
development  and  maintenance  of  such 
knowledge  and  expertise  "depend* 
upon  the  national  capability  for 
advanced  research  by  highly  trained  and 
experienced  specialista,  avidlable  for 
service  in  and  out  of  Government."  The 
program  provides  financial  support  for 
advanced  research,  training  and  other 
related  functions  on  the  countries  of  the 
region.  By  strengthening  and  sustaining 
in  the  United  States  a  cadre  of  experts 
on  Eastern  Eim>pe  and  the  independent 
states  of  the  former  Soviet  Union,  the 
program  contributes  to  the  overall 
objectives  of  the  FREEDOM  Support  and 
SEED  programs. 

The  full  purpose  of  the  Act  and  the 
eligibility  requirements  are  set  forth  in 
Pub.  L.  98-164,  97  Stat.  1047-50,  as 
amended.  The  coimtries  include 
Albania,  Armenia,  Azerbaijan,  Belarus, 
Bulgaria,  Czech  Republic,  Estonia, 
Georgia,  Hungary,  Kazakstan,  Kyrgyz 
Republic,  Latvia,  Lithuania,  Moldova, 
Poland,  Romania,  Russia,  Slovakia, 
Tajikistan,  Tiukmenistan,  Ukraine, 
Uzbekistan,  Bosnia  and  Herzegovina, 
Slovenia,  Croatia,  Serbia  (including 
Kosovo  and  Montenegro),  and  the 
Former  Yugoslav  Republic  of 
Macedonia. 

The  Act  establishes  an  Advisory 
Committee  to  recommend  grant  policies 
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and  recipients.  The  Secretary  of  State, 
after  coiuultation  with  the  Advisory 
Committee,  approves  policies  and 
makes  final  determination  on  awards. 

AppUcatioBs  for  funding  under  the 
Act  are  invited  from  U.S.  mganizations 
prepared  to  conduct  competitive 
programs  on  the  independent  states  of 
the  former  Soviet  Union  and  the 
countries  of  Eastern  Europe  and  related 
fields.  Applying  organizations  or 
institutions  should  have  the  capability 
to  conduct  competitive  award  programs 
that  are  national  in  scope.  Programs  of 
this  nature  are  those  that  make  awards 
which  are  baaed  upon  an  open, 
nationwide  competition.  iiu:orporating 
peer  group  review  mechanisms. 
Individual  end-users  of  these  fund»— 
those  to  whom  the  applicant 
organizations  or  institutions  propose  to 
make  awards — must  be  at  the  graduate 
or  post-doctoral  level,  and  must  have 
demonstrated  a  likely  career 
commitment  to  the  study  of  Eastern 
Europe  and/or  the  independent  states  of 
the  former  Soviet  Union. 

Applications  sought  in  this 
competition  among  organizations  or 
institutions  are  those  that  would 
contribute  to  the  development  of  a 
stable,  long-term,  naticmal  program  of 
unclassified,  advanced  research  and 
training  on  the  countries  of  Eastern 
Europe  and/or  the  independent  states  of 
the  former  Soviet  Union  by  proposing: 

(1)  National  ptxygmnu  which  awaro 
contracts  or  grants  to  American 
institutions  of  higher  education  or  not- 
for-profit  corporations  in  support  of 
post-doctoral  or  equivalent  level 
research  projects,  such  contracts  or 
grants  to  contain  shared-cost  provisions; 

(2)  National  progmma  which  offor 
gradxiate,  post-doctoral  and  teaching 
fellowships  for  advanced  training  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union,  and  in  related  studies,  including 
training  in  the  languages  of  the  region, 
with  sijch  training  to  be  conducted  on 

a  shared-cost  basis,  at  American 
institutions  of  higher  education; 

(3)  National  progmms  which  provide 
fellowships  and  other  support  for 
American  specialists  enabling  them  to 
conduct  advanced  research  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union,  and  in  related  studies:  and  those 
which  facilitate  research  collaboration 
between  Government  and  private 
specialists  in  these  areas; 

(4)  National  programs  which  provide 
advanced  training  and  research  on  a 
reciprocal  basis  in  the  countries  of 
Eastern  Europe  and  the  independent 
states  of  the  former  Soviet  Union  by 
facilitating  access  for  American 


sp>ecialists  to  research  facilities  and 
resources  in  those  coimtries; 

(5)  National  programs  which  facilitate 
the  public  dissemination  of  research 
methods,  data  and  findings;  and  those 
which  propose  to  strengthen  the 
national  capability  for  advanced 
research  or  training  on  the  countries  of 
Eastern  Europe  and  the  independent 
states  of  the  former  Soviet  Union  in 
ways  not  specified  above. 

Note  The  Advisory  ConuaittBe  will  not 
considn  applications  from  individHaii  to 
further  their  oMm  training  or  maarch,  or 
from  institutions  or  organizations  whose 
proposals  an  not  for  competitive  award 
programs  tliat  are  national  in  Kope  as 
defined  above.  Support  for  specific  activities 
will  be  guided  by  tlie  following  policioi: 
— Support  far  Tranaitioia.  The  Advisory 
Committee  ttrongly  encourages  support  for 
•ctivitias  wliidi.  while  building  expertise 
amoi^  U.S.  spedatists  on  the  region.  tUao 
promote  fuwumental  goals  of  U.S. 
assistance  progranu  such  as  helping 
establish  market  economies  and  promoting 
democratic  governance  and  civil  societies. 
— Publications.  Funds  awarded  in  this 
competition  should  not  be  used  to 
subsidise  journals,  nawslettars  and  other 
periodical  publicatioas  except  in  special 
dicumstancas,  in  which  cases  the  funds 
should  be  supplied  through  peer-review 
organizations  with  national  competitive 
programs. 
— Con/iBrBiices.  Proposals  for  conforences, 
like  those  far  research  profacts  sad  tfaining 
programs,  should  be  assessed  according  to 
their  relative  contributiaii  to  the 
advancement  of  knowledge  and  to  the 
profiassioDal  development  of  cadres  in  the 
fields.  Therefore,  requests  far  confarance 
funding  should  be  directed  to  one  or  more 
of  the  national  peer-review  (Hganizations 
receiving  program  funds,  with  proposed 
conforeitces  being  evaluated  competitively 
agaiiut  research,  fellowship  or  other 
proposals  for  achieving  the  purposes  of  the 
grant 
— LAmry  Activities.  Funds  may  be  used  for. 
certain  library  activities  which  clearly 
strengthen  research  and  training  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union  and  benefit  tlie  fields  as  a  whole. 
Such  programs  must  make  awrards  based 
upon  open,  nationwide  competition, 
incorporating  peer  group  review 
mMrh»ni«Tn«  Funds  may  not  be  used  for 
activities  such  as  modernization, 
acquisition,  or  preservation.  Modest,  cost- 
afiective  proposals  to  facnlitate  research,  by 
eliminatiiig  serious  cataloging  backlogs  or 
otherwise  improving  access  to  research 
materials,  will  be  considered. 
— Language  Support.  The  Advisory 
Committee  encourages  attention  to  the 
non-Russian  languages  of  the  independent 
states  of  the  former  Soviet  Union  and  the 
less  commonly  taught  languages  of  the  East 
European  countries.  Support  provided  for 
Russian  language  instruction/study 
normally  will  be  only  for  advanced  level. 
Applicants  proposing  to  offer  language 


instruction  are  encouraged  to  apply  to  a 
national  program  as  described  above  which 
has  appropriate  peer  group  review 
merhanisms. 
— Support  for  Non-Amaricans.  The  purpose 
of  the  program  is  to  build  and  sustain  U.S. 
expertise  on  the  countries  of  Eastern 
Europe  and  the  independent  states  of  the 
former  Soviet  Union.  Therefore,  the 
Advisory  Committee  has  determined  that 
highest  priority  for  support  always  should 
go  to  American  specialists  (i.e.,  U.S. 
citizens  or  permanent  raaidents).  Support 
for  such  activities  as  long-term  resench 
fsUowrships,  Le.,  nine  moitfhs  or  longer, 
should  be  restricted  solely  to  American 
Bchotars.  Support  for  riiart-term  activities 
also  should  be  restricted  to  Americans, 
except  in  special  instances  where  the 
paiticipatifsn  of  a  non- American  scholar 
has  dear  and  demonstxeUe  benefits  to  the 
American  scholariy  conummity.  In  such 
special  instances,  the  applicant  most 
justify  the  expenditure. 

In  making  its  recommendations,  the 
Committee  will  seek  to  encourage  a 
coherent,  long-term,  and  stable  eSort 
directed  towud  developing  and 
mainti^iwing  a  national  capability  on  the 
countries  of  Eastern  Europe  and  the 
independent  states  of  the  former  Soviet 
Union.  Program  propocals  can  be  fat  the 
conduct  of  any  of  tfan  functions 
enumerated,  ^t  in  making  its 
recommendations,  the  Committee  will 
be  concerned  to  develop  a  balanced 
national  effort  which  will  ensure 
attention  to  all  the  countries  of  the  area. 
Legislation  requires  and  this 
announcement  indicrtes  under  Prvgnwi 
Information  of  this  section  that  in 
certain  cases  grantee  organizations  must 
include  shared-cost  provisions  in  their 
anangements  writh  end-users.  Cost- 
sharing  is  encouraged,  whenever 
feasible,  in  all  programs. 

Part  in 

Available  FundM 

Awards  are  contingent  upon  the 
availability  of  funds.  Funding  may  be 
available  at  a  level  up  to  $5.0  million. 
The  precise  level  of  funding  will  not  be 
known  until  legislative  action  is 
complete.  In  Fiscal  Yeer  1997,  the 
Congress  appropriated  to  the  prtjgram 
$4.2  million  from  the  U.S.  Agency  for 
International  Development  budget, 
which  funded  grants  to  10  national 
organizations.  The  number  of  awards 
varies  eech  year,  depending  on  the  level 
of  funding. 

The  Department  legally  cannot 
commit  funds  that  may  be  appropriated 
in  subsequent  fiscal  years,  llius  multi- 
year  projects  cannot  receive  assured 
fimdlng  unless  such  funding  is  supplied 
out  of  a  single  year's  appropriation. 
Grant  agreements  may  permit  the 
expenditure  from  a  particular  year's 
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grant  to  be  made  up  to  three  years  after 
the  grant's  effective  date. 

Applications 

Applications  must  be  prepared  and 
submitted  in  20  copies  in  the  form  of  a 
statement,  the  narrative  part  of  which 
should  not  exceed  20  double-spaced 
pages.  This  must  be  accompanied  by  a 
one- page  executive  summary,  a  budget, 
and  vitae  of  key  professional  staff. 
Proposers  may  append  other 
information  they  consider  essential, 
although  bulky  submissions  are 
discouraged  and  nm  the  risk  of  not 
being  reviewed  fully.  The  one-page 
summary  and  budget  should  precede 
the  narrative  in  the  proposal. 

Proposed  progranu  should  be 
described  fully,  including  benefits  for 
the  fields.  All  applicants  should  provide 
detailed  information  about  their  plans 
for  peer  evaluation  and  review 
procedures  and  estimates  of  the  types 
and  amoimt  of  anticipated  awards. 

Applicants  who  have  received  a  grant 
from  this  program  in  the  previous 
competition  should  provide  detailed 
information  on  the  peer  evaluation  and 
review  pnx^edures  followed,  and  awards 
made,  including,  where  applicable, 
names/affiliations  of  recipients,  and 
amoimts  and  types  of  awards.  If  an 
applicant  received  support  prior  to  the 
last  competition,  a  simunary  of  those 
awards  ^so  should  be  included. 

Descriptions  of  all  competitive  award 
programs  should  specify  both  past  and 
anticipated  applicant-to-award  ratios. 

Proposals  Dom  national  organizations 
involving  language  instruction  programs 
should  provide  for  those  programs 
supported  in  the  past  year  information 
on  the  criteria  for  evaluation,  including 
levels  of  instruction,  degrees  of 
intensiveness,  facilities,  methods  for 
measuring  language  proficiency 
(including  pre-and  post-testing), 
instructors'  qualifications,  and  budget 
information  showing  estimated  costs  per 
student. 

A  description  of  affirmative  action 
policies  and  practices  must  be  included 
in  the  application. 

Apphcations  should  include 
certifications  of  compliance  with  the 
provisions  oft  (1)  The  Drug-Free 
Workplace  Act  (Pub.  L.  100-690),  in 
accordance  with  Appendix  C  of  22  CFR 
137,  Subpart  F;  and  (2)  Section  319  of 
the  Department  of  the  Interior  and 
Related  Agencies  Appropriations  Act 
(Pub.  L.  101-121),  in  accordance  with 
Appendix  A  of  22  CFR  138,  New 
Restrictions  on  Lobbying  Activities. 

Budget 

Since  funds  provided  by  U.S.  AID 
would  come  separately  from  its  East 


Eiut>pe  (including  the  Baltic  states)  and 
New  Independent  States  programs, 
proposals  must  indicate  how  the 
requested  funds  will  be  distributed  by 
region,  country  (to  the  extent  possible), 
and  activity.  SubsequenUy,  grant 
recipients  must  report  expenditures  by 
region,  coimtry,  and  activity. 

Applicants  should  familiarize 
themselves  with  Department  of  State 
grant  regulations  contained  in  22  CFR 
145,  "Grants  and  Cooperative 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,"  OMB  Circular  A- 
110,  "Grants  and  Agreements  with 
Institutions  of  Higher  Education  •  •  * 
Uniform  Administntive  Requirements," 
and  OMB  Orcular  A-133,  "Audits  of 
Institutions  of  Higher  Learning  and 
Other  Non-Profit  Institutions"  and 
indicate  or  provide  the  following 
information: 

(1)  Whether  the  organization  falls 
imder  OMB  Circular  No.  A-21,  "Cost 
Principles  for  Educational  Institutions," 
or  OMB  Circular  No.  A-122,  "Cost 
Principles  for  Nonprofit  Organizations;" 

(2)  A  detailed  program  budget 
indicating  direct  expenses  by  program 
element,  by  region  (the  independent 
states  of  the  former  Soviet  Union  or 
Eastern  Europe),  indirect  costs,  and  the 
total  amount  requested.  NB:  Indirect 
costs  are  limited  to  10  percent  of  total 
direct  program  costs.  Applicants 
requesting  funds  to  supplement  a 
program  having  other  sources  of  support 
should  submit  a  current  budget  for  the 
total  program  and  an  estimated  future 
budget  for  it  showing  how  specific  lines 
in  the  budget  would  be  affiected  by  the 
allocation  of  requested  grant  funds. 
Other  fimding  sources  and  amoimts, 
when  known,  should  be  identified. 

(3)  The  applicant's  cost-sharing 
proposal,  if  applicable,  containing 
appropriate  details  and  cross  references 
to  the  requested  budget; 

(4)  The  oi^ganization's  most  recent 
audit  report  (the  most  recent  U.S. 
Government  audit  report  if  available) 
and  the  name,  address,  and  point  of 
contact  of  the  audit  agency.  N.B.:  The 
threshold  for  grants  that  trigger  an  audit 
requirement  has  been  raised  from 
$25,000  to  $300,000. 

(5)  An  indication  of  the  proposer's 
priorities  if  funding  is  being  requested 
for  more  than  one  program  or  activity. 

All  payments  will  be  made  to  grant 
recipients  through  the  Department  of 
State. 

Technical  Review 

The  Advisory  Committee  for  Studies 
of  Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union  will 


evaluate  applications  on  the  basis  of  the 
following  criteria: 

(1)  Responsiveness  to  the  substantive 
provisions  set  forth  above  in  Part  n. 
Program  Information  (45  points); 

(2)  The  professio"nal  qualifications  of 
the  applicant's  key  personnel  and  their 
experience  conducting  national 
competitive  award  programs  of  the  type 
the  applicant  proposes  on  the  countiies 
of  Eastern  Europe  and  the  independent 
sfates  of  the  former  Soviet  Union  (35 
points);  and 

(3)  Budget  presentation  and  cost 
effectiveness  (20  points). 

Further  Information 

For  further  information,  contact 
Kenneth  E.  Roberts,  Executive  Director. 
Advisory  Committee  for  Studies  of 
Eastern  Europe  and  the  Independent 
States  of  the  Former  Soviet  Union.  INR/ 
RES,  Roo'in  6841,  U.S.  Department  of 
State.  2201  C  Stiwt,  N.W.,  Washington, 
D.C.  20520-6510.  Telephone:  (202)  736- 
4572  or  736-4386,  fax:  (202)  736-4851. 

Dated:  November  4, 1997.  •. 

Kemwth  E.  Roberts, 

Executive  Director.  Advisory  Committeefbr  ' 
Studies  of  Eastern  Europe  and  the 
Independent  States  of  the  Former  Soviet 
Union. 

[FR  Doc.  97-30761  FUed  11-21-97;  B:45  am] 
eauNQ  cooc  «no-a»-p 


DEPARTMENT  OF  STATE 
Offlc*  of  ttM  S«cr«iary 

[Public  Notice  2666] 

Extension  of  tho  Rostrtctton  on  the  Um 

of  Unltod  StatM  Passports  for  Travel 
To,  In,  or  Through  Ubya 

On  December  11, 1981,  pursuant  to 
the  authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports 
were  declared  invalid  for  travel  to,  in, 
or  through  Libya  unless  specifically 
validated  for  such  travel.  This 
restriction  has  been  renewed  yearly 
because  of  the  unsettied  relations 
between  the  United  States  and  the    ' 
Government  of  Libya  and  the  possibility 
of  hostile  acts  against  Americans  in 
Libya. 

TTie  Government  of  Libya  still 
maintain  a  decidedly  anti-American 
stance  and  continues  to  emphasize  its 
willingness  to  direct  hostile  acts  against 
the  United  States  and  its  nationals.  The 
American  Embassy  in  Tripoli  remains 
closed,  thus  preventing  the  United 
States  fiom  providing  routine 
diplomatic  protection  or  consular 
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sssistance  to  Americans  who  may  travel 
to  Libya. 

In  l^t  of  these  events  and 
circumstances,  I  have  determined  that 
Libya  continues  to  be  an  era  "  •   *   * 
where  there  is  imminent  danger  to  the 
public  health  or  physical  safety  of 
United  States  travelers"  within  the 
meaning  of  22  U.S.C.  221a  and  22  CFR 
51-73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Libya  unless 
specifically  validated  for  such  travel 
imder  the  authority  of  the  Secretary  of 
State. 

The  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Ragjater  and  shall  expire  at  midnight 
November  24,  1998.  unless  extended  or 
sooner  revoked  by  Public  Notice. 

Date:  Novmnber  20. 1907. 
Stroh*  Ta&ott, 
Acting  Secretmy. 
(FR  Doc  97-30988  Filed  11-21-97;  8:45  un) 

lOOOe  47ie-M-H 


DEPARTMENT  OF  TRANSPORTATION 


AQracfiMfits 
Fitod  During  tlw  WMk  ol  Novwntor  14, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 

DocJcet  Number  OST-97-3106. 

Date  Filed:  November  10, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC23  EUR-JK  0018  dated  November 
7,1997 

Europe-Japan/KcHea  Expedited  Resos 
r-17 

Intended  effective  date:  January  1, 
1998 

Docket  Number:  OST-97-3107. 

Date  Filed:  November  10.  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Su6>Bct: 

PTC123  0029  dated  October  28, 1997 

Mid  Atlantic  Resos     rl-6 

PTC123  0030  dated  October  28, 1997 

South  Atlantic  Resoe    r7-19 
Tables— 

PTC123  Fares  0014  dated  October  31, 
1997 

PTC123  Fares  0015  dated  October  31, 
1907 

Intended  effective  date:  March  1, 1998 

Docket  Number  OST-97-3108. 
Date  Filed:  November  10.  1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 


Sulked: 

PTC123  0028  dated  October  28, 1997 
North  Atlantic  Resolutions 
Minutes— PTCl  23  0031  dated 

November  7, 1997 
Tables— PTCl  23  Fares  0013  dated 

October  31,  1997 
Intended  efiiective  date:  March  1, 1998 
Docket  Number:  OST-97-3116. ' 
Date  Filed:  November  12, 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC31  N/C  0044  dated  October  17. 

1997    rl-9 
PTC31  N/C  0045  dated  October  17. 

1997     rlO-28 
PTC31  N/C  0046  dated  October  17. 

1997     r29-44 
North  ft  Central  Pacific  Resolutions 
Minutes— PTC31  N/C  0048  dated 

November  11,  1997 
Tables — 

PTC31  N/C  Fares  0021  dated  Oct  21. 

1997 
PTC31  N.C  Fares  0023  dated  Oct  31. 

1997 
Intended  efiiective  date:  April  1. 1998 
Docket  Number:  OST-97-3117. 
Date  Filed:  November  12,  1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC31  S/CmC  0033  dated  October  14, 

1997 
Circle  Pacific  Resos    rl-3 
Tables— PTC31  S/CIRC  Fares  0010 

dated  October  14,  1997 
(Minutes,  contained  in  PTC31  N/C 

0048,  are  filed  this  date  with  the 

Department  with  the  U.S.-related 

portion  of  the  North  and  Central 

Pacific  agreement) 
Intended  effective  date:  April  1, 1998 
Docket  Number:  OST-97-31 14. 
Date  Filed:  November  12,  1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC23  EUR-SWP  0016  dated  October 

24, 1997 
Europe-Southwest  Pacific  Resos    rl- 

23 
Minutes— PTC23  EUR-SWP  0015 

dated  Oct  24. 1997 
Tables— 

PTC23  EUR-SWP  Fares  0006  dated 
November  11, 1997 
Intended  effective  date:  April  1. 1997 
Docket  Number:  OST-97-31 19, 
Date  Filed:  November  12,  1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

COMP  Telex  Reso  033f— Pakistan 
Local  Currency  Rate  Changes 
Intended  effective  date:  November  16, 


1997 
Docket  Number:  OST-97-31 20. 
Date  Filed:  November  12. 1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 
PTC31  N/C  0047  dated  October  17. 

1997    rl-16 
TC3 — Central/South  America 

Resolutions 
Tables— PTC31  N/C  Fares  0022  dated 

Oct.  28, 1997 
(Minutes,  contained  in  PTC31  N/C 

0048,  are  filed  this  date  with  the 

U.S.-related  portion  of  the 

agreement.) 
Intended  effective  date:  April  1, 1998 

Docket  Number:  OST-97-3121. 
Dote  Filed:  November  12, 1997. 
Parties:  Members  of  the  Intemati(mal 
Air  Transport  Association. 
Subject: 

PSC/Reso/089  dated  October  24, 1997 
Expedited  PSC  Resolutions  (19th 

PSC/18th  JPSC) 
r-l-720a  r-2-722  rp-3-1720a  rp-4- 
1728  rp-5-1785a 

Intended  effBctive  date:  as  aerly  as  )antuiy 
1.1998 

Paoletta  V.  TwiM. 
Documentary  Senrices. 
[FR  Doa  97-30788  Filed  11-21-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Notic*  of  Application  for  C«f1iflealM  of 
Public  Convanlano*  and  Nt— ■tty  and 
Foraign  Air  Carrtar  Pannlta  FHad  Undar 
Subpart  Q  During  tha  Waak  Ending 
Novambar  14, 1997 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
filing  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope  are  set  forth  below  for  each 
application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such  ' 
procedures  may  consist  of  the  adoption 
of  a  show-catise  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-97-31 13. 

Date  Filed:  November  12,  1997. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Mitdify 
Scope:  December  10, 1997. 

Description:  Application  of  Sky  King, 
Inc.,  pursuant  to  49  U.S.C.  Section 
41102  and  Subpart  Q  of  the  Regulations, 
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applies  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
foreign  charter  air  transportation  pf 
persons  and  property  (passenger  and 
cargo). 

Paulette  V.  Twine, 

Documentary  Services. 

(FR  Doc.  97-30789  Filed  11-21-97;  8:45  am] 

BIUMQ  COOE  4*10-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-07-S8] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  sunmiary  of  certain 
petitions  seeking  relief  fitim  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purfiose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  15, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. .  800 

Independence  Avenue,  SW.. 
Washington,  D.C.  20591. 

Conmients  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS®faa.dot.gov. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  Uie  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

R)R  FURTHER  MFORMATKM  CONTACT: 


HeaUier  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  OfBce 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  D.C,  on  November 
18, 1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJkef  No.  .-28971. 

Petitioner:  AirStar  Helicopters,  Inc. 

SecUons  of  the  FAR  Affected:  14  CFR 
93.316(b). 

Description  of  Relief  Sou^t:  To 
permit  the  petitioner  to  add  two 
McDonnell  Douglas  MD  600N  NOTAR 
helicopters  to  its  14  CFR  part  135 
operations  specifications  and  use  these 
aircraft  in  the  Grand  Canyon  Special 
Flight  Rules  Area. 

Docket  No.:  29041. 

Petitioner:  Sky  dive  Chic&go,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a)(1). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  allow 
individuals  who  have  completed  a 
course  of  instruction  in  main  parachute 
packing  administered  by  a  Federal 
Aviation  Administration-certificated 
parachute  rigger  to  pack  main 
parachutes  for  others  to  make  parachute 
jumps. 

DocJtef  No..  29025. 
Petitioner:  Nortwest  Airlines,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  use  an 
appropriately  qualified  and  authorized 
check  airman  in  lieu  of  a  Federal 
Aviation  Administration  inspector  to 
observe  a  qualifying  pilot  in  command 
who  is  performing  prescribed  duties 
during  at  least  one  flight  leg  that 
includes  a  takeoff  and  a  landing  when 
completing  initial  or  upgrade  training. 
ItocicetA/b.:  29003. 
Petitioner:  Columbia  Helicopters,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
135.175(a). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  operate  its 
Boeing  Vertol/Kawasaki  Vertol  107 
rotocraft  in  passenger-carrying 
operations  conducted  in  daylight  under 
visual  flight  rules  without  those 
rotocraft  having  approved  airborne 
weather  radar  equipment  installed. 
Docket  No.:  142CE. 
Petitioner:  Sino  Swearingen  Aircraft 
Company. 


Sections  of  the  FAR  Affected:  14  CFR 
23.3(d). 

Description  of  Relief  Sought:  T% 
penult  the  petitioner  to  fype  certificate 
its  SJ30-2,  a  design  powered  by  twin 
tuibofan  engines,  in  the  conunuter 
category. 

Dispositions  of  Petitions 

I>ocJcef  No..- 26101. 
Petitioner:  America  West  Airlines. 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  petitioner  to 
operate  four  flights  (two  arrivals  and 
two  departures)  at  Washington  National 
Airport. 

Grant.  November  4,  1997.  Exemption 
No.  5133H 

Docket  No.:  28924. 

Petitioner:  Stimts  Adventure 
Equipment. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  allow  its 
employees,  representatives,  and  other 
volimteer  experimental  parachute  test 
jumpers  under  its  direction  and  control 
to  make  tandem  parachute  jumps  while 
wearing  a  duel-harness,  duel-parachute 
pack  having  at  least  one  main  parachute 
and  one  approved  auxiliary  parachute 
packed  in  accordance  with  14  CFR 
105.43(a).  This  exemption  also  permits 
PICs  of  aircraft  involved  in  these 
operations  to  allow  such  persons  to 
make  these  parachute  jumps  subject  to 
certain  conditions  and  limitations. 

Grant,  October  24.  1997,  Exemption  No. 
6693 

Docket  No.:  29045 

Petitioner:  Gail  Force  Express. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  its  14  twin-engine  aircraft  imder 
part  135  without  a  TSO-C112  (Mode  S) 
^  transponder  installed. 

Grant,  November  4, 1997,  Exemption 
No.  6697 

Docket  No:  29028. 

Petitioner:  Mobil  Business  Resources 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  certain  Bell  Model  206  and 
Sikorsky  S-76  helicopters  without  a 
TSO-C112  (Mode  S)  transponder 
installed. 
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Grant.  November  6,  1997,  Exemption 
No.  6696 

Doc&t  No.:  22*41. 

Petitioner:  United  Airlines,  Inc.   

SecUons  of  the  FAB  Affected:  14  CFR 
121.433(c)(lKiii).  121.440(a), 
121.441(a)(1)  and  (b)(1).  appendix  F  to 
part  121  and  Special  Federal  Aviation 
Regulation  No.  58,  paragraph. 
6(b)(3)(u)(A). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
combine  recurrent  flight  and  ground 
training  and  proficiency  checks  for 
United  Airlines,  Inc.'s  pilots  in 
command,  second  in  command,  and 
flight  engineers  in  a  single  annual 
training  and  proficiency  evaluation 
program,  i.e.,  a  single^visit  training   , 
program. 

Gmnt,  Novemttare.  1997.  Exemption 
No.  3451K 

Docket  No.:  2B952. 

Petitioner:  Regional  Airline 
Association.  

Sections  of  the  FAR  Affected:  14  CPR 
61.3  (a)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  Permits  the  establishmeat 
of  special  procedures  that  enable  an 
operator  to  issue  to  its  flight 
crewmembers,  on  a  temporary  basis, 
confirmation  of  any  required 
crewmember  certificate  based  on 
information  contained  in  the  operator's 
approved  record  system. 

Grant,  November  6, 1997,  Exemption 
No.  55608 

(FR  Doc.  97-3077S  Filed  11-21-47;  8:45  am] 

I  COOC  4»IO-t3-M 


DEPARTMENT  OF  TRANSPORTATKW 

Federal  Aviation  Administration 

Executive  Committee  of  the  Aviation  • 
Rulemaking  Advisory  Commlttae; 
Meeting 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  diis  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
December  18, 1997,  at  10  a.m.  Arrange 
for  oral  presentations  by  December  8, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  1400  K  Street,  NW.,  Suite 
801,  Washington.  DC 


FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail 
Jean.Cascianodfaa.dot.gov. 

SUPPt^MENTARY  MFORMATKM:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  December  18, 
1997,  at  the  General  Aviation 
Manufacturers  Association,  1400  K 
Street,  NW.,  Suite  801,  Washington,  DC, 
10  a.m.  the  agenda  will  include: 

•  A  vote  on  a  proposed 
recommendation  on  electronic 
signatures 

•  Update  on  the  status  of  the  effort  to 
define  a  strategy  for  expediting  the 
completion  of  old  ARAC  tasks  and 
recommendations 

•  Update  on  the  status  of  the 
Overflights  of  the  National  Parks  . 
effort 

•  Update  on  the  Rulemaking  Business 
Process  Reengineering  effort 

•  Administrative' issues 
Attendance  is  open  to  the  interested 

public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  December  8, 1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  tha 
heading  FOR  FURTHER  MFORMATKMI 
CONTACT. 

Issued  in  Washington,  DC,  on  November 
18, 1997. 

Joaaph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 

Advisory  Conimittee. 

[FR  Doc.  97-30771  Filed  11-21-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdmlnlstFaHon 

Notice  of  intent  To  Rule  on  Application 
To  Use  the  Revenue  From  a  Pasaengar 
Facility  Charge  (PFC)  at  Manchester 
Airport,  Manchester,  NH 

agency:  Federal  Aviation 
Administration  .(FAA),  DOT. 


ACTKM:  Notice  of  intent  to  rule  on 
application. 


f:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
Passenger  Facility  Charge  at  Manchester 
Airport  under  the  provisions  of  the 
Aviadon  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  DC  of  the  Onmibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  24. 1997. 
ADDRESSES:  Comments  on  thiv 
application  may  be  mailed  or  delivered 
in  triplicate  to  die  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airport  Division,  12 
New  England  Executive  Paric, 
Burlington,  Massachusetts  01803^ 

In  addition,  one  copy  ofany 
comments  submitted  to  tha  FAA  must 
be  mailed  or  delivered  to  Mr.  Alfred 
Testa,  Jr.,  Airport  Director  for 
Manchester  Airport  at  the  following 
address:  Manchester  Airport,  One 
Airport  Road,  Suite  300.  Manchester. 
New  Hampshire,  03103. 

Air  earners  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Manchester  under  section  158.23  of  Part 
158  of  the  Federal  Aviation  Regulations. 

FOR  FURTHER  MFONMATION  CONTACT: 
Priscilla  A.  Scott,  PFC  Program 
Manager,  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

8UPPLBIENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Passenger  Facility 
Charge  (PFC)  at  Manchester  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  K  of  Uie  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  October  29, 1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Manchester  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158  of  the  Federal 
Aviation  Regulations.  The  FAA  will 
approve  or  disapprove  the  application,: 
in  whole  or  in  part,  no  later  than 
December  31, 1997. 

The  following  is  a  brief  overview  of  - 
the  use  application. 
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PFC  Project  #:  97-Ofr-C-oa-MHT 
Level  of  the  proposed  PFC:  $3.00 
Charge  effective  date:  January  1, 1993 
Estimated  charge  expiration  date: 

October  1, 1998 
Estimated  total  net  PFC  revenue: 

$1,626,000 
Brief  description  of  project:  Upgrade 

Runway  6-24 

Class  or  classes  of  air  carriere  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand 
Air  Taxi/Commercial  Operatora  (ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  pereon  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Manchester 
Airport,  One  Airport  Road,  Suite  300, 
Manchester,  New  Hampshire  03103. 

Issued  in  Burlington,  Massachusetts  on 
November  4, 1997. 

Vincent  A.  Scarano. 

Manager,  Airports  Division,  NewEngfand 
Region. 

[FR  Doc.  97-30777  FUed  11-21-97;  8:45  am) 

HLUNQ  COOC  4S10-1S-M 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  33502] 

Portiand  A  Western  Railroad.  Inc.— 
Acquisition  and  Operation 
Exemptiorv— The  Burlington  Northern 
and  Santa  Fe  RaiNray  Company 

Portiand  &  Western  Railroad,  Inc. 
(PNWR),  a  Class  HI  rail  carrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire '  and,  to  the 
extent  it  does  not  already  have  such 
authority,  to  operate  62.74  miles  of  rail 
lines  owned  by  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  in  the  State  of  Oregon, 
described  as  follows:  (1)  Between  (a)  BN 
milepost  16.87  near  Bowers  Junction 
and  BN  milepost  18.83  near  Bendemeer, 
(b)  BN  milepost  18.83  to  BN  milepost 
21.26,  and  (c)  BN  milepost  21.50  to  BN 
milepost  22.00  at  or  near  Orenco,  a 
distance  of  approximately  4.89  miles; 
(2)  between  BN  milepost  17.07  at 
Bowers  Junction  and  BN  milepost  27.84 
near  Banks,  a  distance  of  approximately 
10.77  miles;  (3)  between  BN  milepost 
4.68  near  Hillsboro  and  BN  milepost 
10.28  near  Forest  Grove,  a  distance  of 


approximately  5.60  miles;  (4)  between 
BN  milepost  25.52  near  St.  Marys 
Junction  and  BN  milepost  26.71  near  St. 
Marys,  a  distance  of  approximately  1.19 
miles;  (5)  between  BN  milepost  31.28 
near  Greton  and  BN  milepost  64.70  near 
Hopmere,  a  distance  of  approximately 
33.42  miles;  and  (6)  between  BN 
milepost  10.00  at  or  near  United 
Junction  and  BN  milepost  16.87  at  or 
near  Bowers  Junction,  a  distance  of 
approximately  6.87  miles.^ 

PNWR  expected  to  conunence 
operations  on  or  about  November  14, 
1997,  die  effective  date  of  the 
exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemptioivunder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  reCarring  to  STB  Finance 
Docket  No.  33502.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Eric  M. 
Hocky,  Esquire,  GoUatz.  Grifiin  & 
Ewing,  P.C,  213  West  Miner  Stieet,  P.O. 
Box  796,  West  Chester,  PA  19381-0796. 
Decided:  November  17, 1997. 
By  tlw  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venion  A.  Williams, 
Secretary. 

(FR  Doc.  97-30787  Filed  11-21-97;  8:45  am) 
BtLUNG  CODE  4»1».4a-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Docket  No.  AB-65  (Sub-No.  5S5X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Alachua 
County,  FL 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  1.41  miles  of  its  line  of 
railroad  between  milepost  AR-716.89 
and  milepost  AR-715.48  at  the  end  of 
track,  in  High  Springs,  Alachua  County, 
FL.  The  line  traverees  United  States 
Postal  Service  Zip  Code  32643. 


CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirranents  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(dKl)  (notice  to  governmental 
agencies)  have  beep  met. 

As  a  condition  to  this  exemption,  any 
employee  advers^y  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  diis 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OF A)  has  been 
received,  this  exemption  will  be 
effective  on  December  24, 1997,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  4, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filbd  by  December  15, 
1997,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Contiol  Unit,  1925  K  Street.  N.W., 
Washington.  DC  20423. 
.  A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative;  Charles  M.  Rosenbeiger. 
Senior  Counsel,  CSX  Transportation, 
Inc.,  500  Water  Street  J150.  Jacksonville, 
FL  32202. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


'  PNWR  states  that  it  i«  buying  the  rail,  track 
materials,  and  other  personal  property  necessary  for 
rail  service  and  that  it  is  acquiring  an  exclusive  rail 
easement  over  the  underlying  property. 


'  PNVfR  states  that  it  currently  operates  most  of 
the  lines  under  lease  authority  obtained  in  Portiand 
*  Western  Railroad,  Inc. — Lease  and  Operation 
Exemption— Lines  of  Burlington  Northern  Railroad 
Company.  Finance  Docket  No.  32766  (ICC  served 
Jan.  5, 1996). 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Senrice  Rail  Lines,  5  I.CC  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  lake  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  is 
set  at  $900.  See  49  CFR  1002.2(0(25). 
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CSXT  has  filed  an  environmental 
report  which  addraaaes  the 
abandonment's  e%cts.  if  any,  on  the 
environment  and  historic  rasouicea.  The 
Section  of  Environmental  Analysis 
(SEA)  will  isaue  an  environmental 
assessment  (EA)  by  November  28, 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500, 
Sur&ce  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  presarvatiQn 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  hanking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(eK2).  CSXT  shall  file  a  notice  of 
coosummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXTs  filing  of  a  notice  of 
consummation  by  November  24, 1998, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Dwddad:  Navembn  18, 1997. 

By  the  Board,  David  M.  Konadmik. 
DiroctoT,  Office  of  Proceedings. 
VanaaA-WllliaiM. 

(FR  Doc.  97-30791  Filed  11-21-97;  8:45  am] 


DEPARTMEHT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ooekal  No.  AB-86  (Sub-Na  S64XH 

CSX  Transportation,  Inc. — 
Abandonmani  Examption— in  Jaapar 
County.  SC  and  Ctwtham  County,  QA 

CSX  Transportation,  Inc.  (CSXT)  has' 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  ¥— Exempt 
Abandonments  to  abandon 
approximately  14.20  miles  of  its  line  of 
railroad  from  milepost  SHC-497.59  near 
South  Hardeeville,  SC,  to  milepost 
SHC-505.05,  and  from  milepost  SH- 
505.05  to  milepost  SH-510.06  at  North 


Savannah,  GA  and  the  Hutchison  Island 
Spur  from  milepost  SHB-509.93  to 
milepost  SHB-511.66,  in  Jasper  County, 
SC  and  Ch^itham  County,  GA.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  29927.  31326. 31401. 31407. 
and  31408. 

CSXT  has  certified  that  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  moving  over  the  line;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  briialf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Sur&ce  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  fiivor  of  complainant  within 
the  2-year  period;  and  (4)  the^ 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittai  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50id)(l)  (notice  to  governmental 
agencies)  have  hem  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  afiected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Ahondonment— Gos/ien,  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10S02(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  E)ecember  24, 1997.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues, '  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  brail 


■  Tbe  Board  will  grant  a  stay  if  in  inforaied 
decition  on  environmental  iaaue*  (whatbar  raiaad 
by  a  party  or  by  tbe  Board'*  Section  of 
Eavironmental  Analyaia  in  its  independent 
inveatigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of-Senhce  Rail Unea,  5  ICC  2d  377  (19S9).  Any 
request  for  a  stay  sbould  be  filed  aa  soon  as  poaaible 
so  thai  the  Board  may  \akm  appropriate  action  before 
the  exemption's  effective  data. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee,  which  currently  ia 
sal  at  S90a  See  49  CFR  1002.2(f)(25). 


use/rail  iwinking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  4, 
1997.  Petitions  to  reopoi  or  requmts  for 
public  use  conditions  under  49  CFR 
1152.28  most  be  filed  by  December  15. 
1997.  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Charies  M.  Rosenbeiger. 
Senior  Counsel.  CSX  lYansportation. 
Inc.,  500  Water  Street  )150.  Jacksonville. 
FL  32202. 

If  the  verified  notice  contains  fiilse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Anal3rsis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  28. 1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Sur&ce  Transportation  Board. 
WasUngton,  DC  20423)  or  by  calling 
SEA.  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  dedsioiL 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(eM2),  CSXT  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fiilly  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  November  24. 1998, 
and  there  are  no  legal  or  regulatory 
barriers  to  consunmiation,  the  authority 
to  diandon  will  automatically  expire. 

Decided:  November  18, 1997. 

By  tlie  Boortl.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Veraaa  A.  WilUaaw, 
Secnttuy. 

[FR  Doc.  97-30792  Filed  11-21-97;  8:45  am] 
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OEPARTMEHT  OF  EDUCATION 

34CFRPart5b 
RM1880^AA78 

Privacy  Act  Regulations 

MBtCr:  Office  of  Inspector  General. 

Department  of  Education. 

ACTKM:  Notice  of  proposed  nilemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Department's  regulations 
implementing  the  Privacy  Act  of  1974 
(the  Act).  These  amendments  are 
needed  to  modify  existing  departmental 
regulations  to  exempt  from  certain 
provisions  of  the  Act  a  new  system  of 
records  known  as  the  Office  of  Inspector 
General  (OIG)  Hotline  Complaints  Piles 
(System  No.  18-10-0004)  (KD/OIG 
Hotline  Complaint  Piles).  These 
exemptions  are  needed  to  protect 
information  regarding  Hotline 
complaints  frt)m  disclosure  to  target 
individuals  and  others  who  could 
interfere  with  the  processing  and 
disposition  of  the  information  and  with 
law  enforcement  activities  relating  to 
the  Hotline  complaints. 
DATES:  rnmmAnfii  must  be  received  by 
the  Department  on  or  before  )anuary  8. 
1998. 

ADDRESSES:  All  commmts  concerning 
these  proposed  regulations  shonld  be 
addressed  to  Dianne  Van  Riper,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
410^,  Switzer  Biiilding,  Washington.  DC 
20202-1530.  Comments  may  also  be 
sent  through  the  Internet  to: 
Comments9ed.gov 

You  must  indude  the  term  "Privacy 
Act"  in  the  subject  line  of  the  electronic 
message. 

To  ensure  that  public  comments  have 
ma-ifiiTiiim  effect  in  developing  the  final 
regulations,  the  Department  urges 
commenters  to  identify  clearly  the 
specific  section  or  sections  of  the 
proposed  regulations  that  each  comment 
addresses  and  to  arrange  comments  in 
the  same  order  as  the  proposed 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Van  Riper.  Telephone:  (202) 
205-8762.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8330 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 


SUPPtEllENTARY  MFORMATION: 
Electronic  Acceaa  to  This  Document 


Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdl)  on  the  World 
Wide  Web  at  mthat  of  the  following 
sites: 

http://ocfb.ed.gov/fiBdreg.htm 
http://www.ed.gov/nows.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  btMud  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — ^Piles/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  venion  of  this  document 
is  the  docomant  published  in  tlie  Fsdaral 


The  proposed  exemptions  are 
authorized  under  the  Privacy  Act,  5 
U.S.C.  552a(j)(2)  and  (k)(2).  Under 
subsection  (j)(2)  of  the  Act,  the  Secretary 
through  rulemaking  may  exempt  from 
certain  provisions  of  the  Act  those 
systems  of  records  maintained  by  a 
cooiponent  of  the  Department  that 
performs  as  its  principal  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws,  if  Oie  information  in  the 
system  is  compiled  for  the  purpose  of 
criminal  investigation.  Under  5  U.S.C. 
552a(k)(2),  the  Secretary  through 
rulemaking  may  exempt  from  a  more 
limited  number  of  Privacy  Act 
requirements  a  system  of  records  that 
contains  investigatory  materials 
compiled  for  civil  and  administrative 
law  enforcement  purposes. 

The  OIG  is  a  component  of  the 
Department  that  performs  as  its 
principal  function  investigations  into 
violations  of  criminal  law  in  connection 
with  the  Department's  programs  and 
operations,  pursuant  to  the  Inspector 
General  Act  of  1978,  as  amended,  5 
U.S.C  app.  3.  The  ED/OIG  Hotline 
Complaint  Files  system  of  records  falls 
within  the  scope  of  subsection  (j)(2),  i.e., 
information  compiled  for  the  purpose  of 
criminal  investigation.  The  proposed 
(jK2)  exemptions  for  criminal  law 
enforcement  records  would  remove 
restrictions  on  the  manner  in  which 
information  may  be  collected  and  the 


type  of  information  that  may  be 
collected  by  OIG  in  processing  Hotline 
information;  would  limit  certain 
requirements  regarding  notice  to 
individuals;  and  would  exempt  the 
system  of  records  bom  civil  remedies 
for  violations  of  the  Act  These 
exemptions  are  necessary  primarily  to 
avoid  premature  disclosures  of  sensitive 
information,  including,  but  not  limited 
to.  the  existence  of  a  criminal 
investigation,  that  may  compromise  or 
impede  the  disposition  of  Hotline 
complaints  and  allegations. 

The  proposal  to  add  (k)(2)  exemptions 
reflects  recognition  that  certain  records 
in  the  Hotline  system  may  fall  outside 
the  (j)(2)  exemptioiu  because  they  relate 
primarily  to  civil  and  administrative 
law  enforcement,  such  as  allegations  of 
misconduct  by  Department  employees 
in  violation  of  the  Standards  of 
Conduct  Nevertheless,  the  Act 
recognizes  that  these  records  may  also 
properly  be  exempted  from  certain 
disclosure  and  notice  requirements,  as 
well  as  restrictions  on  the  manner  in 
which  OIG  may  collect  information,  in 
order  to  avoid  compromising,  impeding, 
or  interfering  with  the  disposition  of 
thdbe  Hotline  complaints. 

A  more  complete  explanation  of  each 
proposed  exemption  follows. 

A.  Exemptions  Pursuant  to  ()X2) 

The  Secretary  has  determined  that,  to 
the  extent  the  ED/OIG  Hotline 
Complaint  Files  consist  of  information 
compiled  for  the  purpose  of  criminal 
investigation,  the  system  of  records 
should  be  exempt  from  the  following 
provisions  of  the  Privacy  Act  and 
corresponding  departmental  regulatiims, 
as  authorized  under  subparagraph  (jX2) 
of  the  Privacy  Act,  for  the  following 
reasons:  

1.  5  U.S.C.  552a(c)(3)  and  34  CFR 
5b.9(aKl)  require  an  agency  to  make  the 
accounting  of  disclosures  from  a  system 
of  records  available  to  the  individual 
named  in  the  record  at  the  individual's 
request.  If  the  OIG  made  such  an 
accounting  available  to  target  or  source 
individuals,  the  availability  of  that 
information  could  seriously  impede  or 
compromise  the  processing  of  the 
Hotline  complaint  and  any  lesidting 
criminal  investigation  by  prematurely 
revealing  its  existence  and  nature, 
compromise  or  interfere  with  witnesses 
or  make  witnesses  reluctant  to  cooperate 
with  the  investigators,  and  lead  to 
suppression,  alteration,  or  destruction  of 
o  vi  dfincfi 

2.  5  U.S.C.  552a(c)(4)  and  34  CFR 
5b.7(c)  and  5b.8(b)  require  an  agency  to 
inform  parties  to  whom  records  have 
been  disclosed  about  any  correction  of 
records  or  a  sUhfect  individual's 
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statement  disputing  information  in  the 
record.  Because  the  Secretary  also 
proposes  to  exempt  this  system  of 
recoMs  from  the  requirements  to  correct 
records  or  to  permit  an  individual  to  put 
in  his  or  her  records  a  statement 
disagreeing  with  a  decision  not  to 
correct  records,  the  requirement  to 
inform  parties  who  have  received  the 
record  is  not  applicable. 

3.  5  U.S.C.  552a(d)(l)  through  (4)  and 
(f)  and  34  CFR  5b.5(a)(l)  and  (c).  5b.7. 
and  Sb.8  require  an  agency  to  provide 
access  to  records,  make  corrections  and 
amendments  to  records,  and  notify 
individuals  of  the  existence  of  records 
upon  their  request.  Providing 
individiials  with  access  to  records  of 
Hotline  complaints,  permitting  them  to 
contest  the  complaint  contents,  and 
allowing  them  to  force  changes  to  be 
made  to  the  information  contained  in 
those  recmds  seriously  interfere  with 
and  compromise  the  OIG's  abilify  to 
conduct  an  orderly  and  unbiased 
processing  of  Hotline  complaints  and 
would  impede  the  conduct  of  resulting 
invest^ations.  

4.  5  U.S.C.  552a(e)(l)  and  34  CFR 
5b.4(a)(l)  require  an  agency  to  maintain 
in  its  records  only  "relevant  and 
necessary"  information  about  an 
individual.  Because  it  is  not  always 
possible  to  detect  the  relevance  or 
necesq^fy  of  each  piece  of  information 
reported  to  the  Hotline  or  collected  in 
the  preliminary  phase  of  an 
investigation,  this  provision  is 
inappropriate  for  Hotline  complaints.  In 
some  cases,  it  is  only  alter  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  is  deer.  In  other  cases,  what 
may  appear  to  be  a  relevant  and 
necessary  piece  of  information  may 
become  irrelevant  in  light  of  further 
inquiry  or  investigation.  Also,  the 
Hotline  may  obtain  information  that 
relates  primarily  to  matters  under  the 
investigative  jurisdiction  of  another 
agency  (e.g.,  the  fraudulent  use  of  social 
securify  numbers),  and  that  information 
may  not  be  reasonably  segregated.  In  the 
interest  of  effective  law  enforcement, 
the  OIG  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  activity  and  can  provide 
valuable  leads  for  Federal  and  other  law 
enforcement  agencies. 

5.  5  U.S.C  552a(e)(2)  and  34  CFR 
5b.4(a)(3)  require  an  agency  to  collect 
information  from  the  subject  individual 
of  the  investigation.  The  requirement 
that  OIG  collect  information  "to  the 
greatest  extent  practicable"  from  the 
target  individual  is  not  appropriate  for 
the  Hotline  Complaint  Files  system  of 
records  where  allegations  are 
volunteered  to  OIG.  To  determine  the 


proper  disposition  of  the  complaint,  it  is 
often  necessary  to  conduct  an  inquiry  so 
that  the  target  individual  does  not 
suspect  that  he  or  she  is  being 
investigated.  The  requirement  to  obtain 
information  from  targeted  individual 
may  alert  the  suspect  of  an  investigation 
resulting  from  a  Hotline  complaint  and 
thwart  the  investigation  by  enabling  the 
suspect  to  destroy  evidence  or  take 
another  avoidance  action. 

6.  5  U.S.C.  552a(e)(3)  and  34  CFR 
5b.4(a)(3)  require  an  agency  to  provide 
a  Privacy  Act  notice  in  the  collection  of 
information  from  individuals.  Giving 
notice  to  a  complainant  would  impair 
the  OIG's  ability  to  collect  candid  and 
forthright  information  of  criminal 
wrongdoing  from  Hotline  sources. 

7.  5  U.S.C.  552a(eH4XG),  (H).  and  (I) 
requires  an  agency  to  publish  notice  of 
procedures  for  notification,  access,  and 
correction  of  records  and  notice  of  the 
categories  of  sources  of  records  in  the 
system.  These  requirements  are 
uimecessary,  since  this  system  of 
records  will  be  exempt  from  the 
underlying  duties  imposed  by  the  ■ 
Privacgr  Act  An  exemption  from  (I)  is 
required  to  protect  the  confidentiality  of 
soiures  of  information  and  to  protect" 
the  privacy  and  physical  safsfy  of 
witnesses  and  informants. 

8.  5  U.S.C  552a(e)(5)  requires  an 
agency  to  maintain  records  mth  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness.  The  OIG  makes  every 
effort  to  maintain  records  that  are 
accurate,  relevant,  timely,  and  complete; 
however,  it  is  not  always  possible  in 
processing  a  Hotline  conjplaint  to 
determine  with  certainty  that  all  the 
information  collected  is  accurate, 

'  relevant,  timely,  and  complete. 

9.  5  U.S.C  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  if  any 
record  on  that  individual  is  made 
available  under  compulsory  legal 
process  if  that  process  becomes  a  matter 
of  public  reconi.  If  the  OIG  complied 
with  this  provision,  it  could 
prematurely  reveal  and  compromise  an 
ongoing  criminal  investigation  that 
resulted  from  a  Hotline  complaint 

10.  5  U.S.C  552a(g)  requires  an 
agency  to  be  subjected  to  civil  remedies 
from  an  individual  for  alleged  violations 
of  the  Privacy  Act.  Allowing  civil 
lawsuits  for  alleged  Privacy  Act 
violations  would  compromise  the 
orderly  and  objective  processing  of 
Hotline  complaints  and  the  conduct  of 
resulting  criminal  investigations  by 
subjecting  the  sensitive  and  confidential 
information  in  the  ED/OIG  Hotline 
Complaint  Files  to  the  possibilify  of 
premature  disclosure  imder  the  liberal 


civil  discovery  rules.  That  discovery 
may  reveal  confidential  sources,  the 
identify  of  informants,  and  investigative 
procedures  and  techniques. 

B.  Exemptions  Pursuant  to  (kX2) 

The  Secretary  has  determined  that,  to 
the  extent  the  ED/OIG  Hotline 
Complaint  Files  consist  of  investigatory 
material  compiled  for  law  enforcement 
purposes,  the  system  of  records  should 
be  exempt  from  the  following  provisions 
of  the  Privacy  Act  and  corresponding 
departmental  regulations,  as  authorized 
by  subparagraph  (k)(2)  of  the  Privacy 
Act,  for  the  following  reasons: 

1.  5  U.S.C  552a(c)T3)  and  CFR 
5b.9(c)(3)  require  an  agency  to  make  the 
accounting  of  disclosures  from  a  system 
of  records  available  to  the  individual 
named  in  the  record  at  the  individual's 
request.  If  the  OIG  made  such  an 
accoimting  available  to  target  or  source 
individuals,  the  availabilify  of  that 
information  could  seriously  impede  or 
compromise  the  processing  of  tne 
Hotline  complaint  and  any  resulting 
criminal  investigation  by  prematurely 
revealing  its  existence  and  nature, 
compromise  or  interfere  with  Mdtnasses 
or  nuke  witnesses  reluctant  to  cooperate 
with  the  investigators,  and  lead  to 
suppression,  altwation,  or  destruction  of 
evidence. 

2.  5  U.S.C  5S2a(dKl)  through  (4)  and 
(f)  and  34  CFR  5b.5(aKl)  and  (c),  5b.7. 
and  5b.8  require  an  agency  to  provide 
access  to  records,  make  corrections  and 
amendments  to  records,  and  notify 
individuals  of  the  existence  of  records 
upon  their  request  Providing 
individuals  with  access  to  records  of 
Hotline  complaints,  permitting  them  to 
contest  the  complaint  contents,  and 
allowing  them  to  force  changes  to  be 
made  to  the  information  contained 
therein  would  seriously  interfere  with 
and  compromise  the  OIG's  abilify  to 
conduct  an  orderly  and  unbiased 
processing  of  Hotline  complaints  and 
would  impede  the  conduct  of  resulting 
investigations.  

3.  5  U.S.C  552a(e)(l)  and  34  CFR 
5b.4(aKl)  require  an  agency  to  maintain 
in  its  records  only  "relevant  and 
necessary"  information  about  an 
individual.  Because  it  is  not  alwajrs 
possible  to  detect  the  relevance  or 
necessify  of  each  piece  of  information 
reported  to  the  Hotline  or  collected  in 
the  preliminary  phase  of  an 
investigation,  this  provision  is 
inappropriate  for  Hotline  complaints.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessify  is  clear.  In  other  cases,  what 
may  appear  to  be  a  relevant  and 
necessary  piece  of  information  may 
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become  irrelevant  in  light  of  further 
inquiry  or  investigation.  Also,  the 
Hotltne  may  obtain  information  that 
relates  primarily  to  matters  under  the 
investigative  jurisdiction  of  another 
agency  (e.g.,  the  fraudulent  use  of  social 
security  numbers),  and  that  information 
may  not  be  reasonably  segregated.  In  the 
interest  of  effective  law  enforcement, 
the  OIC  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  activity  and  can  provide 
valuable  leads  for  Federal  and  other  law 
enforcement  agencies. 

4. 5  U^.C552a(e)(4KG),  (H).  and  (I) 
requires  an  agency  to  publish  notice  of 
procedures  for  notification,  access,  and 
correction  of  records  and  notice  of  the 
categories  of  sources  of  records  in  the 
system.  These  requirements  are 
unnecessary,  since  this  system  of 
records  will  be  exempt  firom  the 
underlying  duties  imposed  by  the 
Privacy  AcL  An  exemption  from  (I)  is 
reqiiired  to  protect  the  confidentiality  of 
sources  of  Information  and  to  protect 
the  privacy  and  physical  safety  of 
¥dtnesses  and  informants. 

Clarity  of  tbe  RegulatioiM 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  proposed  regulations 
easier  to  understand,  including  answers 
to  questions  such  as  the  following;  (1) 
Are  the  requirements  in  the  proposed 
regulations  clearly  stated?  (2)  Do  the 
proposed  regulations  contain  technical 
terms  or  other  wording  that  interferes 
with  their  clarity?  (3)  Does  the  format  of 
the  proposed  regulations  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity?  Would  the  regulations  be  easier 
to  understand  if  they  were  divided  into 
more  (but  shorter)  sections?  (A 
"section"  is  preceded  by  the  symbol 
"§  "  and  a  numbered  heading;  for 
example,  §  5b.  11  Exempt  systems.)  (4)  Is 
the  description  of  tbe  proposed 
regulations  in  the  SUPPt.EMENTARY 
MPOMIATION  section  of  this  preamble 
helpful  in  understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  E)epartment  do  to 
make  the  proposed  regulations  easier  to 
understand? 


A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
5100,  FB-lOB).  Washington,  D.C 
20202-2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

These  proposed  regulations  involve 
prbcedural  rights  of  individuals  under 
the  Privacy  Act  Individuals  are  not 
considered  to  be  "entities"  under  the 
Regulatory  Flexibility  Act 

Paperwoiic  Reduction  Act  oflMS 

These  proposed  regiilations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergovemmental  Review 

This  program  is  not  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 

IiiTitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
All  comments  submitted  in  response  to 
these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
5624,  GSA  Regional  Office  Building  3, 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

On  request  the  I3epartment  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
docket  for  these  proposed  regulations. 
An  individual  with  a  disability  who 
wants  to  schedule  an  appointment  for 
this  type  of  aid  may  call  (202)  205-8113 
or  (202)  260-9895.  An  individual  who 
uses  a  TDD  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  8  p.m., 
Eastern  time.  Monday  through  Friday. 

To  assist  the  Department  in 
complying  with  the  specific 


requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

List  of  Subjects  in  34  CFR  Part  5b 

Privacy. 

Dated:  November  18, 1997. 
Ricfaaid  W.  Riley, 
Secretary  of  Education. 

(Catalogue  of  Federal  Domestic  Assistance 
Number  does  not  apply] 

The  Secretary  proposes  to  amend  Part 
5b  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  5b— PRIVACY  ACT 
REGULATIONS 

1.  The  authority  citation  for  Part  5b  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301  and  552a. 

2.  Section  5b.  11  is  amended  by 
revising  paragraphs  (b)  introductory  text 
and  (c)(1)  introductory  text  to  read  as 
follows: 

(5b.ll    Exempt  systeim. 


(b)  Specific  systems  of  records 
exemjked  under  (jX2).  The  Department 
exempts  the  Investigative  Files  of  the 
Inspector  General  ED/OIG  (18-10-0001) 
and  the  Hotline  Complaint  Files  of  the 
Inspector  General  ED/OIG  (18-10-0004) 
systems  of  records  from  the  following 
provisions  of  5  U.S.C  552a  and  this 
part: 

(c)«  •  • 

(1)  The  Department  exempts  the 
Investigative  Files  of  the  Inspector 
General  ED/OIG  (18-10-0001)  and  the 
Hotline  Complaint  Files  of  the  Inspector 
General  ED/OIG  (18-10-0004)  frt)m  the 
following  provisions  of  5  U.S.C.  552a 
and  this  part  to  the  extent  that  these 
systems  of  records  consist  of 
investigatory  material  and  complaints 
that  may  be  included  in  investigatory 
material  compiled  for  law  enforcement 
purposes: 

[PR  Doc.  97-30716  Filed  11-21-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
Privacy  Act  of  1974 

AGENCY:  Office  of  Inspector  General, 
Department  of  Education. 
ACTION:  Notice  of  a  new  System  of 
records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended,  the 
Department  of  Education  (ED)  publishes 
this  notice  of  a  new  system  of  records 
entitled  "Hotline  Complaint  Files  of  the 
Inspector  General."  The  system  will 
contain  records  of  telephone  calls  and 
letters  directed  to  the  Office  of  Inspector 
General  (OIG)  Hotline  citing  complaints 
and  allegations  of  wrongdoing 
concerning  ED  programs,  ED  operations, 
and  recipients  of  EI)-administered 
program  funds.  It  also  will  contain 
information  on  OIG's  handling  of  these 
complaints.  The  allegations  reported 
through  the  Hodine  may  give  rise  to  the 
opening  of  an  investigation,  audit,  or 
other  OIG  inquiry  or  be  referred 
elsewhere  for  resolution.  The 
Department  seeks  comment  on  this  new 
system  of  records  described  in  this 
notice,  in  accordance  with  the 
requirements  of  the  Privacy  Act. 
0ATE8:  Comments  on  the  proposed 
routine  uses  of  this  system  of  records 
must  be  received  by  the  Department  on 
or  before  December  24, 1997.  The 
Department  filed  a  report  of  the  new 
system  of  records  with  the  Committee 
on  Govenunental  Affairs  of  the  Senate, 
the  Committee  on  Government  Reform 
and  Oversight  of  the  House  of 
Representatives,  and  the  Administrator 
of  the  Office  of  Information  and 
Regulatory  AfEairs,  Office  of 
Management  and  Budget  (OMB)  on 
November  18, 1997.  Normally,  this 
system  of  records  would  become 
effective  after  the  30-day  period  for 
OMB  review  of  the  system  expired, 
imless  OMB  gave  specific  notice  within 
the  30  days  that  the  system  was  not 
approved  for  implementation  or 
required  an  additional  10  days  for  OMB 
review.  However,  the  Secretary 
proposes  to  exempt  this  system  of 
records  from  certain  requirements  of  the 
Privacy  Act,  as  authorized  under  5 
U.S.C.  552a(j)(2)  and  (k)(2),  and  this 
system  will  not.be  implemented  until 
the  proposed  exemptions  become  final 
(See  the  separate  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register).  The 
Department  will  publish  any  changes  to 
the  system  of  records  that  are  a  result  of 
comments  on  the  system. 
A00RE88E8:  All  comments  on  the 
proposed  routine  uses  should  be 
addressed  to  the  Privacy  Act  Officer, 


Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  GSA  Regional  Office  Building  3, 
Washington,  D.C.  20202-4651. 
Comments  may  also  be  sent  through  the 
Internet  to:  Comments@ed.gov 

You  must  include  the  term  "Hotline" 
in  the  subject  line  of  the  electronic 
command. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  5624,  7th  & 
D  Streets,  S.W.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

On  request  the  Department  supplies 
an  appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
docket  for  this  notice.  An  individual 
with  a  disability  who  wants  to  schedule 
an  appointment  for  this  type  of  aid  may 
call  (202)  205-8113  or  (202)  260-9895. 
An  individual  who  uses  a  TDD  may  call 
the  Federal  Information  Relay  Service  at 
1-800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Van  Riper,  Assistant  Inspector 
General  for  Investigation  Services, 
Office  of  Inspector  General,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W. ,  Room 
4106,  Switzer  Building,  Washington, 
D.C.  20202-1510.  Telephone:  (202)  205- 
8762.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATKM: 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  docimients  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.eov/fiBdreg.htm 
http://www.ea.gov/new8.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 


Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  oSicial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

General 

The  Privacy  Act  of  1974  (see  5  U.S.C 
552a(e)(4))  requires  the  Department  to 
publish  in  the  Federal  Rejpbter  this 
notice  of  a  new  8)r8tem  of  records.  The 
Department's  regulations  implementing 
the  Privacy  Act  of  1974  are  contained  in 
the  Code  of  Federal  Regulations  (CFR) 
in  34  CFR  Part  5b. 

The  Office  of  Inspector  General  (OIG) 
has  long  maintained  a  Hotline  that 
receives  numerous  telephone  calls  and 
letters  citing  allegations  of  wrongdoing 
concerning  ED  programs,  ED  operations, 
and  recipients  of  ED-administered 
program  fimds.  These  Hotline 
complaints  may  give  rise  to  the  opening 
of  an  investigation,  audit,  or  other  OIG 
inquiry  or  be  referred  elsewhere  for 
resolution.  Records  in  the  HoUine 
system  of  records  contain  information 
obtained  from  complainants  who  report 
indications  of  wrongdoing  relating  to  ED 
programs  and  operations.  In  addition, 
information  on  the  OIG  disposition  of 
the  complaints  is  maintained  in  the 
system.  That  information  may  include 
name  and  address  (if  available)  of  the 
complainant,  date  the  complaint  was 
received,  identity  of  individuals  against 
whom  the  complaint  is  filed,  affected 
program  area,  nature  and  subject  of  the 
complaint,  and  any  additional 
witnesses,  contacts,  and  specific 
comments  provided  by  the  complainant 

Information  gained  through  the 
Hotline  has  until  now  been  retained  in 
general  complaint  files.  In  order  to  more 
effectively  carry  out  OIG's  mission  of 
combating  fraud,  waste,  and  abuse 
through  administration  of  the  Hotline. 
OIG  intends  to  reorganize  Hotline 
complaints  so  that  they  will  be 
accessible  by  an  individual  identifier,  if 
appropriate,  and  to  incorporate  that 
information  into  the  Hotline  Complaint 
Files  System.  The  records  contained  in 
this  system  are  used  by  the  OIG  in 
furtherance  of  the  responsibilities  of  the 
Inspector  General  under  the  Inspector 
General  Act  of  1978,  as  amended  (IG 
Act),  to  conduct  and  supervise  audits. 
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investigations,  inspections,  and  other 
inquiries  relating  to  programs  and 
operations  of  ED;  to  promote  economy, 
efficiency,  and  effectiveness  in  the 
administration  of  those  programs  and 
operations;  and  to  prevent  and  detect 
fraud  and  abuse  in  those  programs  and 
operations. 

The  personal  data  on  individuals  will 
be  maintained  only  to  the  extent  that  the 
information  is  considered  necessary  to 
meet  the  purposes  of  the  IG  Act.  HoUine 
calls  not  resulting  in  investigations  are 
destroyed  when  five  years  old  in 
accordance  with  the  National  Archives 
and  Records  Administration's  General 
Records  Schedules.  GRS  22/item  la.  If 
OIG  opens  investigations  based  upon 
Hotline  information,  the  resulting 
investigation  files  will  be  part  of  another 
existing  system  of  records,  the 
Investigative  Files  of  the  OIG  (18-10- 
0001).  Investigative  case  files  are 
destrojred  10  years  after  close-out  in 
accordance  with  GRS  22/item  lb. 

The  records  will  be  kept  in  locked  file 
cabinets  and  in  computer  terminals  that 
are  secured  in  controlled  areas.  Access 
to  records  is  limited  to  authorized 
personnel  who  must  use  a  key  to 
retrieve  records  in  the  file  cabinets  and 
have  a  password  to  gain  access  to 
records  on  the  computer  terminals. 

Dated:  November  18. 1997. 
iBonaa  K.  Blmwii, 
Inspector  General. 

The  Inspector  General  of  the  U.S. 
Department  of  Education  publishes  a 
notice  of  a  new  system  of  records  to 
read  as  follows: 

18-10-0004 

SYSTEM  name: 

Hotline  Complaint  Files  of  the 
Inspector  General  ED/OIG. 

SECUiVTY  CLASSnCATMN: 

None. 

SYSTBI  LOCATKM: 

Office  of  Inspector  General,  U.S. 
Department  of  Education,  330  C  Street, 
S.W.,  Room  4116,  Switzer  Building, 
Washington,  D.C  20202-1510. 

CATEQOnES  OF  MOtVIDUALS  COVERED  BY  THE 
SYSTBI: 

Categories  include  individuals  who 
are  sources  of  information  or  have  made 
complaints  to  the  OIG  Hotline, 
individuals  who  allegedly  have 
knowledge  regarding  wrongdoing 
afiiscting  the  programs  and  operations  of 
the  Department,  and  individuals  about 
whom  complaints  and  allegations  have 
been  made  concerning  wrongdoing 
involving  the  programs  and  operations 
of  the  Department  of  Education.  These 


individuals  may  include,  but  are  not 
limited  to,  current  and  former  ED 
employees,  grantees,  subgrantees, 
contractors,  subcontractors,  program 
participants,  recipients  of  Federal  funds 
or  federally  insured  funds,  and  officers, 
employees,  or  agents  of  institutional 
recipients  or  program  participants. 

CATEGORIES  OF  RECOflOS  M  THE  SYSTBI: 

Records  in  this  system  contain 
information  obtained  bom  complainants 
who  report  allegations  of  wrongdoing 
relating  to  ED  programs  and  operations. 
Specific  data  may  include  name  and 
address  (if  available)  of  the 
complainant,  the  date  the  complaint 
was  received,  the  affected  program  area, 
the  natiire  and  subject  of  the  complaint, 
and  any  additional  contacts  and  specific 
comments  provided  by  the  complainant. 
In  addition,  information  on  the  OIG 
disposition  of  the  complaint  is  included 
in  the  system. 

AUTHORfTY  FOR  MASfTENANCE  OF  THE  SYSTEM: 

Inspector  General  Act  of  1978,  as 
amended  (IG  Act).  5  U.S.C.  app.  3. 

PURPOSES: 

Pursuant  to  the  Inspector  General  Act, 
the  system  is  maintained  for  the 
purposes  of  maintaining  a  record  of 
complaints  and  allegations  received 
concerning  Department  of  Education 
programs  and  operations  and 
concerning  the  disposition  of  those 
complaints  and  allegations. 

ROUTINE  USES  OF  RECORDS  MAIKTAINED  M  THE 
SYSTEM,  MCLUOINQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education  may 
disclose  information  contained  in  a 
record  in  this  system  of  records  without 
the  consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected,  under  the  following  routine 
uses: 

(a)  Disclosure  for  Use  by  Other  Law 
Enforcement  Agencies.  In  the  event  that 
information  in  this  system  of  records 
indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 
of  a  competent  authority,  the  relevant 
records  in  the  system  of  records  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  foreign. 
Federal,  State,  Tribal,  or  local,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  a  violation  or 
charged  with  enforcing  or  implementing 
the  statute.  Executive  order  or  rule, 
regulation,  or  order  issued  pursuant 
thereto. 

(b)  Litigation  Disclosure. 


(1)  Introduction.  In  the  event  that  one 
of  the  following  parties  is  involved  in 
litigation,  or  has  an  interest  in  litigation, 
ED  may  disclose  certain  records  to  the 
parties  described  in  paragraphs  (2),  (3), 
and  (4)  of  this  routine  use  under  the 
conditions  specified  in  those 
paragraphs: 

(i)  ED,  or  any  component  of  the 
Department;  or 

(li)  Any  ED  employee  in  his  or  her 
official  capacity;  or 

(iii)  Any  employee  of  ED  in  his  or  her 
individual  capacity  if  the  Department  of 
Justice  has  agreed  to  provide  or  arrange 
for  representation  for  the  employee;  or 

(iv)  Any  employee  of  ED  in  his  or  her 
individual  capacity  if  the  agency  has 
agreed  to  represent  the  employee;  or 

(v)  The  United  States  if  ED  determines 
that  the  litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(2)  Disclosure  to  the  Department  of 
Justice.  If  ED  determines  that  disclosure 
of  certain  records  to  the  Department  of 
Justice  or  attorneys  engaged  by  the 
Department  of  Justice  is  relevant  and 
necessary  to  litigation,  ED  may  disclose 
those  records  as  a  routine  use  to  the 
Department  of  Justice. 

(3)  Administrative  Disclosures.  If  ED 
determines  that  disclosure  of  certain 
records  to  an  adjudicative  body  before 
which  ED  is  authorized  to  appear  or  to 
an  individual  or  an  entity  designated  by 
ED  or  otherwise  empowered  to  resolve 
disputes  is  relevant  and  necessary  to  the 
administrative  litigation,  ED  may 
disclose  those  records  as  a  routine  use 
to  the  adjudicative  body,  individual,  or 
entity. 

(4)  Opposing  Counsels, 
Representatives,  and  Witnesses.  If  ED 
determines  that  disclosure  of  certain 
records  to  an  opposing  counsel, 
representative,  or  witness  in  an 
administrative  proceeding  is  relevant 
and  necessary  to  the  litigation,  ED  may 
disclose  those  records  as  a  routine  use 
to  the  counsel,  representative,  or 
witness. 

(c)  Disclosure  to  Public  and  Private 
Entities  to  Obtain  Information  Relevant 
to  ED/OIG  Functions  and  Duties.  ED/ 
OIG  may  disclose  information  from  this 
system  of  records  as  a  routine  use  to 
public  or  private  sources  to  the  extent 
necessary  to  obtain  information  from 
those  sources  relevant  ta  an  ED/OIG 
investigation,  audit,  inspection,  or  other 
inquiiy. 

(d)  Disclosure  to  Public  and  Private 
Sources  in  Connection  with  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  any  accrediting 
agency  that  is  or  was  recognized  by  the 
Secretary  of  Education  purauant  to  the 
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HEA,  to  any  guarantee  agency  that  is  or 
was  a  party  to  an  agreement  with  the 
Secretary  of  Education  pursuant  to  the 
HEA,  or  to  any  agency  that  is  or  was 
charged  with  licensing  or  legally 
authorizing  the  operation  of  any 
educational  institution  or  school  that 
was  eligible,  is  currenUy  eligible,  or  may 
become  eligible  to  participate  in  any 
program  of  Federal  student  assistance 
authorized  by  the  HEA. 

(e)  Disclosure  to  the  Department  of 
Justice.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  the  Department  of 
Justice  to  the  extent  necessary  for 
obtaining  its  advice  on  any  matter 
relevant  to  an  OIG  investigation,  audit, 
inspection,  or  other  inquiry  related  to 
the  responsibilities  of  the  OIG. 

(f)  Congressional  Disclosure.  ED/OIG 
may  disclose  information  from  this 
system  of  records  to  a  congressional 
member  from  the  record  of  an 
individual  in  response  to  an  inquiry 
from  the  congressional  member  made  at 
the  written  request  of  that  individual. 
The  right  of  the  member  to  the 
information  is  no  greater  than  the  right 
of  the  individual  who  requested  it. 

OtSCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POUaES  AND  PRACTICES  FOR  STORINQ. 
RETMEVINQ,  ACCESSING.  RETAMMG.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in 
complaint  files,  computer  mainfrtune 
files,  and  computer-printed  listings. 

RETRIEVABtUTY: 

Hard  copy  records  are  organized  by 
and  retrievable  by  the  assigned  Hotiine 
nvunber.  The  computer  files  are  indexed 
and  retrievable  by  Hotiine  number, 
name  of  complainant,  and  the  name  of 
the  subject  or  subjects. 

SAFEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  or  in  metal  file  cabinets  in 
secured  rooms  or  premises  to  which 
access  is  limited  to  those  persons  whose 
official  duties  require  access.  Computer 
terminals  are  secured  in  controlled  areas 
that  are  locked  when  unoccupied. 
Access  to  automated  records  is  limited 


to  authorized  personnel  who  must  use 
a  password  system  to  gain  access. 

RETENTION  A»a>  DtSPOSAL: 

Hotiine  records  not  resulting  in 
investigations  are  destroyed  when  five 
years  old,  in  accordance  with  the 
National  Archives  and  Records 
Administration's  General  Records 
Schedules  (GRS).  GRS  22/itrai  la.     . 
Investigative  case  files  are  destroyed  10 
years  after  close-out  in  accordance  with 
GRS  22/item  lb. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigation  Services,  Office  of 
Inspector  General,  U.S.  Department  of 
Education,  Room  4106,  Switzer 
Building,  330  C  Stiwt,  S.W., 
Washington,  D.C.  20202-1510. 

NOTIFICATION  PROCEDURES: 

See  "Systems  Exempted."  As 
provided  in  34  CFR  5b.ll(f),  the 
notification  procedures  are  not 
applicable  to  Hotiine  files  except  at  the 
discretion  of  the  Inspector  General.  The 
notification  procediu^s  are  applicable  to 
noncriminal  files  only  under  the 
conditions  in  34  CFR  5b.  11  (f)(2).  To  the 
extent  these  procedures  apply  to  the  ED/ 
OIG  Hotiine  Complaint  Files,  they  are 
governed  by  34  CFR  5b.5. 

RECORD  ACCESS  procedures: 

See  "Notification  Procedures." 

CONTESTVIG  record  PROCEDURES:    ' 

Not  applicable.  See  "Systems 
Exempted." 

RECORD  SOURCE  CATEGORIES: 

Complainants  who  include,  but  are 
not  limited  to,  current  and  former 
employees  of  ED,  employees  of  other 
Federal  agencies,  employees  of  State 
and  local  agencies,  private  individuals, 
and  officers  and  employees  of  non- 
governmental organizations  that  are 
involved  with  ED  programs,  contracts, 
or  funds  or  have  knowledge  about  ED 
pn^rams,  contracts,  or  funds. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISKMS 
OFTHEACn  _ 

The  Secretary  has  by  regulations 
exempted  the  Hotiine  Complaint  Files 
of  the  Inspector  General  ED/OIG  from 
the  following  provisions  of  the  Privacy 
Act: 

(a)  Pursuant  to  5  U.S.C  552a(j)(2): 


(1)  5  U.S.C.  552a(c)(3),  regarding 
access  to  an  accounting  of  disclosures  of 
a  record. 

(2)  5  U.S.C.  552a(c)(4),  regarding 
notification  to  outside  parties  and 
agencies  qf  correction  or  notation  of 
dispute  made  in  accordance  with  5 
U.S.C.  552a(d). 

(3)  5  U.S.C.  552a(d)(l)  through  (4)  and 
(f).  regarding  notification  or  access  to 
records  and  correction  or  amendment  of 
records. 

(4)  5  U.S.C.  552a(e)(l),  regarding 
maintaining  only  relevant  and  necessary 
information. 

(5)  5  U.S.C.  552a(e)(2),  regarding 
collection  of  information  from  the 
subject  individual. 

(6)  5  U.S.C  552a(e)(3),  regarding 
notice  to  individuals  asked  to  provide  a 
record  to  the  Department. 

(7)  5  U.S.C.  552a(e)(4)(G),  (H),  and  (I), 
regarding  inclusion  of  information  in 
the  system  notice  about  procedures  for 
notification,  access,  correction,  and 
source  of  records. 

(8)  5  U.S.C.  552a(e)(5),  regarding 
maintaining  records  with  requisite 
accuracy,  relevance,  timeliness,  and 
completeness. 

(9)  5  U.S.C.  552a(e)(8),  regardiiig 
service  of  notice  on  subject  individual  if 
a  record  is  made  available  under 
compulsory  legal  process  if  that  process 
becomes  a  matter  of  pubUc  record. 

(10)  5  U.S.C.  552a^),  regarding  civil 
remedies  for  violation  of  the  Privacy 
Act 

(b)  Pursuant  to  5  U.S.C.  552a(k)(2): 

(1)  5  U.S.C.  552a(c)(3),  regarding 
access  to  an  accounting  of  disclosures  of 
records. 

(2)  5  U.S.C.  552a(dHl)  through  (4)  and 
(f),  regarding  notification  of  and  access 
to  records  and  correction  or  amendment 
of  records. 

(3)  5  U.S.C.  552a(e)(l),  regarding  the 
requirement  to  maintain  only  relevant 
and  necessary  information. 

(4)  5  U.S.C.  552a(eK4)(G),  (H).  and  ffl. 
regarding  inclusion  of  information  in 
the  system  notice  about  procedures  for 
notification,  access,  correction,  and 
source  of  records. 

These  exemptions  are  stated  in  34 
CFR5b.ll. 

(FR  Doc  97-30715  Filed  11-21-97;  8:45  am] 
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Presidential  Documents 


Proclamation  7051  of  November  20,  1997 

National  Great  American  Smokeout  Day,  1997 


By  tilie  President  of  the  United  States  of  America  ^ 

A  Proclamation 

For  21  years,  this  special  day  has  been  devoted  to  communicating  a  simple 
message:  if  you  smoke,  you  need  to  quit — for  life.  Smoking  is  the  largest 
cause  of  preventable  death  in  this  coimtry,  eventually  killing  one  of  every 
two  people  who  continue  to  smoke.  Every  diay,  3,000  adolescents  in  America 
smoke  their  first  cigarette,  taking  the  first  step  to  becoming  regular  smokers, 
and  one-third  of  these  new  smokers  will  eventually  die  of  tobacco-related 
diseases.  Each  of  these  devastating  statistics  represents  a  personal  tragedy, 
needless  suffering,  and  irreparable  loss. 

Because  most  smokers — ^more  than  80  percent  of  them — begin  smoking  before 
their  18th  birthday,  my  Administration  is  working  hard  to  reach  children 
before  they  decide  to  start.  Last  year,  I  announced  tough  measures  to  limit 
children's  access  to  tobaccb  products  and  to  reduce  their  appeal  to  young 
people.  Now  we  are  working  with  the  Congress,  the  public  health  community. 
State  attorneys  general  across  the  coimtry.  and  other  interested  organizations 
to  develop  and  pass  comprehensive  national  legislation  to  reduce  teen  smok- 
ing significantly. 

Such  legislation  must  set  ambitious  targets  to  cut  teen  smoking  rates  and 
stiff  financial  penalties  to  help  ensure  that  tobacco  companies  meet  those 
targets.  To  counteract  the  pervasive  influence  of  cigarette  and  smokeless 
tobacco  advertising  and  promotion,  we  must  mount  a  nationwide  effort 
to  strip  tobacco  of  its  all\ire,  warning  our  young  people  of  its  addictive 
nature  and  deadly  consequences  and  helping  parents  discourage  their  chil- 
dren from  ever  taking  up  the  habit.  The  Food  and  Drug  Administration 
must  have  full  authority  to  see  to  it  that  industry  develops  less  addictive, 
reduced-risk  products.  And  we  must  strengthen  and  expand  our  current 
efforts  to  limit  the  advertising  of  tobacco  to  children  and  restrict  yoimg 
people's  access  to  tobacco  products. 

The  Great  American  Smokeout  offiars  all  Americans,  smokers  and  nonsmokers 
alike,  an  invaluable  opp>ortunity  to  show  our  young  people  how  much  we 
care  about  them  and  how  much  their  good  health  means  to  us.  I  urge 
the  almost  48  million  adult  Americans  and  4  million  of  our  young  people 
who  still  smoke  to  set  an  example  of  strength  and  determination  by  quitting 
for  the  day  and,  ultimately,  for  life.  I  encourage  students  across  the  Nation 
to  participate  in  Smokeout  activities  designed  to  teach  them  about  the  dangers 
of  smoking.  I  ask  all  Americans  to  renew  their  commitment  to  a  smoke- 
free  environment  for  themselves  and  for  our  children.  If  we  can  accomplish 
these  goals  today,  we  can  do  so  every  day,  creating  a  better,  healthier 
future  for  us  all. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  tiie  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  20,  1997, 
as  National  Great  American  Smokeout  Day.  I  call  upon  all  Americans  to 
join  together  in  an  effort  to  educate  our  children  about  the  dangers  of 
tobacco  use,  and  I  urge  both  smokers  and  nonsmokers  to  take  this  opportunity 
to  begin  healthier  lifestyles  that  set  a  positive  example  for  young  people. 
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IN  WITNESS  WHEREOF^  I  have  hereunto  set  my  hand  this  twentieth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


OOlAJs^iUOA  "^^W^n^X/s 
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OFFICE  OF  MANAGEMEffT  AND 
BUDGET 

Cancellation  Pursuant  to  Line  Item 
Veto  Act;  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1998,  and 
Department  of  Interior  ar>d  Related 
Ager>cies  Appropriations  Act,  1996 

Novemtter  20. 1997. 

Two  Special  Messages  from  the 
President  under  the  Line  Item  Veto  Act 
are  published  below.  The  President 
signed  these  messages  on  Novmeber  20, 
1997.  Under  the  Act,  the  messages  are 
required  to  be  printed  in  the  Federal 
Roister  (2  U.S.C.  6gia(c)(2)). 
QaroBCBC.  Crawford, 
Aasociate  Director  for  Administration. 


THE  WHITE  HOUSE, 
Wachington 
November  20,  1997. 

Dear  Mr.  Spealcer 

In  accordance  with  die  Line  Item  Veto  Act, 
I  hereby  cancel  the  dollar  amounts  of 
discretionary  budget  authority,  as  specified 
in  the  atta(:lied  reports,  contained  in  the 
"Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  1998"  (HJL 
2107).  I  have  determined  that  the 
cancellation  of  these  amounts  will  reduce  the 
Federal  budget  deficit,  will  not  impair  any 
essential  Government  functions,  and  will  not 
harm  the  national  interest  This  letter, 
togethw  with  its  attachments,  constitutes  a 
special  message  under  section  1022  of  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974,  as  amended. 

Sincerely, 
William  J.  Ointoa 

The  Honorable  Newt  Gingrich, 
Speaker  of  the  House  of  Representatives, 
Washington,  D.C.  20515 


THE  WHITE  HOUSE, 
Washington 
November  20.  1997. 

Dear  Mr.  President: 

In  accordance  with  the  Line  Item  Veto  Act, 
I  hereby  cancel  the  dollar  amounts  of 
discretionary  budget  authority,  as  specified 
in  the  attached  reports,  contained  in  the 
"Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act,  1998"  (H.R. 
2107).  I  have  determined  that  the 
cancellation  of  these  amounts  will  reduce  the 
Federal  budget  deficit,  will  not  impair  any 
essential  Government  functions,  and  %vill  not 
harm  the  national  interest.  This  letter, 
together  with  its  attachments,  constitutes  a 
special  message  under  section  1022  of  the 
Congressional  Budget  and  Impoundment 
Control  Act  of  1974,  as  amended. 


Sincerely. 
William  J.  Clinton 

The  Honorable  Albert  Gore,  Jr. 
President  of  the  Senate,  Washington,  D.C. 
20510 


Cancellation  No.  97-75 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  Purauant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  Citation:  "Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2107) 

1(A).  Dollar  Amount  of  Diacretionarjr 
Budget  Authority:  $1,000  thousand  for 
Franklin  Coimty  Dam  on  page  83  of 
House  Report  105-337,  dated  October 
22, 1997. 

1(B).  Determinatioas:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  ftmctions,  and 
will  not  harm  the  national  interest. 

1(C),  (E).  Reaaons  for  Cancellation; 
Facta,  Circumstances,  and 
Considerationa  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Eatinuited 
E£EBct  of  Cancellation  on  Obfecta, 
Purposes,  and  Programs:  These  funds 
woiild  be  used  to  obtain  land  survey 
information  necessary  for  piaiming  the 
construction  for  a  new  dam  on  Forest 
Service  (USDA)  land  in  Mississippi.  The 
fimds  are  being  canceled  because  (1) 
they  were  not  requested  in  the 
President's  FY  1998  Budget  and  would 
be  used  to  plan  the  construction  of  a 
recreation  dam  that  has  substantial  out- 
year  funding  costs,  which  are  unlikely 
to  be  accommodated  within  projected 
USDA  funding  levels  unless  higher- 
priority  projects  are  postponed;  and  (2) 
the  Forest  Service  does  not  traditionally 
construct  dams,  for  recreational  or  any 
other  purpose.  Construction  of  this  dam 
is  currently  estimated  to  cost  about  $12 
million. 

1(D).  Estimated  Fiscal,  F^onmgi^,  uid 
Budgetary  ECbct  of  Cancellatiim:  As  a 
result  of  the  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 

fin  thousands  of  doUars) 


Outlay  changes — Continued 
(In  thousands  of  dollars] 


2003-07 
Total  .. 


-1,000 


Fiscal  year 

1998  .... 

1999  .... 

2000  .... 

2001  .... 

2002  -.. 


-750 
-250 


1(F).  Adjustments  to  Non-Defense 
Discretionary  Spending  Limits 

Budget  authority:  -$1,000  thousand 
in  FY  1998. 

Ontlajrs:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effiscts  of  These 
Adfustments  upon  Sequestrstion 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of 
Agriculture. 

2(A).  Bureau:  Forest  Service. 

2(A).  Governmental  Function^ro|ect 
(Accoimt):  Franklin  Coimty  Dam 
Recreation  Facilities  (Reconstruction 
and  Construction). 

2(B).  States  and  CongressionsI 
Districts  A£fected:  Mississippi,  2nd  and 
4th  Congressional  Districts. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
SUte  and  District  identified  sbove: 
Mississippi:  two;  2nd  District:  one;  4th 
District:  two. 
Cancellation  No.  97-76 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  Qtation:  "Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2107). 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $5,200  thousand  v«rith 
respect  to  the  conveyance  to  the  State  of 
Montana  of  $10  million  in  Federal 
mineral  rights  in  Montana,  under 
Section  503(a)(l)-(2)  of  the  Act. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C).(E).  Reaaons  for  Cancellation: 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Estimated 
Efiect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  In  connection 
with  the  Crown  Butte/New  World  Mine 
acquisition  (addressed  in  Section  502  of 
the  Act),  Section  503  provides  for  the 
uncompensated  conveyance  to  the  State 
of  Montana  of  either  $10  million  in 
Federal  mineral  rights  in  Montana  or  the 
Federal  mineral  rights  in  Otter  Creek 
Tracts  1,  2  and  3  (in  Montana). 
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Section  503  would  cause  Federal 
taxpayers  to  lose  their  share  of  royalties 
from  Federally  ov^ned  lands,  which 
would  normally  be  split  between  the 
State  where  the  Federal  owned  lands  are 
located  and  the  U.S.  Treasury  upon 
development  of  Federal  mineral  rights. 
The  Federal  share  would  be  $5.2 
million.  The  section  would  set  a  costly 
precedent  by  requiring  the  Federal 
Government  to  "compensate"  a  State  for 
a  purchase  or  exchange  of  lands 
between  the  Federal  Government  and  a 
willing  seller.  This  precedent  could 
therefore  discourage  iimovative,  cost- 
efiective  land  protection  solutions  in  the 
future. 

This  cancellation  applies  to  the 
budget  authority  under  each  of  the 
alternative  conveyances  under  Section 
503(a)(l)-(2). 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Eflisct  of  Cancellation:  As  a 
result  of  tiie  cancellation.  Federal 
budget  authority  will  not  increase,  as 
specified  below  (the  amount  of  the 
effect  depends  on  whether  mineral 
rights  would  have  been  conveyed  under 
Section  503(a)(1)  or  Section  S03(a)(2);  as 
discussed  below,  we  estimate  that 
mineral  rights  would  more  likely  have 
been  conveyed  under  Section  503(a)(1); 
Section  503  would  not  require  a 
reduction  in  spending).  This  will  have 
a  commensurate  effect  on  the  Federal 
budget  deficit  and,  to  that  extent,  will 
have  a  beneficial  effect  on  the  economy. 

Budget  Authority  changes  under 

cancellation  of  section  503(aXl) 

(In  thousands  of  dollars) 


Fiscal  year 

1998  

1999  

2000  

2001  

2002  

2003-07 

Total  „ 


-1.300 
-1,300 
-1,300 
-1,300 


-5.200 


Budget  Authority  changes  under 

cancellation  of  section  503(a)(2) 

[In  tlMusands  of  dollars] 


Fiscal  year 

1998  

1999  

2000  . 

2001  

2002  

2003-07 


-1,352 


Total - 1,352 

The  negotiations  requirement  in 
Section  503(b),  and  the  legislative 
history  of  Section  503,  make  clear  it  was 
intended  that  the  Secretary  would 
convey  $10  million  in  Federal  mineral 


rights  in  the  State  of  Montana  imder 
Section  503(a)(1),  rather  than  all  Federal 
mineral  rights  in  Otter  Creek  Tracts  1, 
2,  and  3  imder  Section  503(a)(2),  and  it 
is  most  likely  that  this  is  what  the. 
Secretary  would  have  done.  The 
discretionary  budget  authority  in  both 
Section  503(a)(1)  and  Section  503(a)(2) 
is  canceled,  but  because  the  Secretary 
could  not  have  made  both  conveyances, 
and  the  dollar  amoimt  of  discretionary 
budget  authority  for  the  intended  and 
most  likely  conveyance  under  Section 
503(a)(1)  exceeds  the  dollar  amount  of 
discretionary  budget  authority  for  the 
alternative  conveyance  under  Section 
503(a)(2),  the  dollar  amotint  of 
discretionary  budget  authority  reflected 
above  in  1(A),  and  the  adjustments  to 
discretionary  spending  limits  below  in 
1(F),  are  based  upon  the  intended  and 
most  likely  conveyance  imder  Section 
503(a)(1). 

1(F).  Adjustments  to  Non-Defense 
Discretionary  Spending  Limita 

Budget  authoritsr:  The  estimated 
budget  authority  effect  (in  FY  1998 
through  FY  2002)  is  shown  above  (based 
on  the  figures  for  a  conveyance  under 
Section  503(a)(1),  as  discussed  in  Ip)). 

Outlays:  The  estimated  outi^  efi^ect 
for  each  year  is  the  same  as  the 
estimated  effect  of  budget  authority. 

Evaluation  of  Effects  of  These 
Adjustments  upon  Sequestration 
Procedtires:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amoimts  above. 

2(A).  Agency:  Department  of  the 
Interior. 

2(A).  Bureau:  Bureau  of  Land 
Management. 

2(A).  Governmental  Function^*roject 
(Account):  Natural  Resources  and 
Environment/Conveyance  to  State  of 
Montana  (net  receipts  from  mineral 
leasing  on  Federal  lands  are  deposited, 
by  formula,  to  Rent  and  Bonuses  From 
Land  Leases  for  Resource  Exploration 
and  Extraction;  and  Royalties  on  Natural 
Resources,  not  Otherwise  Classified 
(General  Fimd  accounts),  and 
Reclamation  Fund,  All  Other,  Royalties 
on  Natural  Resources  (Reclamation 
Fimd  account)). 

2(B).  States  and  Congressional 
Districts  Afiected:  Montana,  At  Large. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Montana:  four. 


THE  WHITE  HOUSE 
Washington 
November  20, 1997. 
Dear  Mr.  Speaken 


In  accordance  with  the  Line  Item  Veto  Act. 
I  hereby  cancel  the  dollar  amounts  of 
discretionary  budget  authority,  as  specified 
in  the  attached  reports,  contained  in  the 
"Agriculture,  Rural  Development,  Food  and 
Drug  Administration,  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2160).  I 
have  determined  that  the  cancellation  of 
these  amounts  will  reduce  the  Federal  budget 
deficit,  will  not  impair  any  essential 
Government  functions,  and  will  not  harm  the 
national  interest.  This  letter,  together  with  its 
attachments,  constitutes  a  special  message 
under  section  1022  of  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974,  as  amended. 

Sincerely, 
William  J.  Clinton 
The  Honorable  Newt  Gingrich, 
Speaker  of  the  House  of  Representatives, 
Washington,  DC  205 1 0 


THE  WHITE  HOUSE 
Washington 
November  20, 1997. 

Dear  Mr.  President: 

In  accordance  with  the  Line  Item  Veto  Act, 
I  hereby  cancel  the  dollar  amounts  of 
discretionary  budget  authority,  as  specified 
in  the  attached  reports,  contained  in  the 
"Agriculture,  Rural  Development,  Food  and 
Drug  Administration,  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2160).  I 
have  determined  that  the  cancellation  of 
these  amounts  will  reduce  the  Federal  budget 
deficit,  will  not  impair  any  essential 
Government  ^mctions,  and  will  not  harm  the 
national  interest  This  letter,  together  with  its 
attachments,  constitutes  a  special  message 
under  section  1022  of  the  Congressional 
Budget  and  Impoundment  Control  Act  of 
1974,  as  amended. 

Sincerely, 
William  J.  Clinton 
The  Honorable  Albert  Gore,  )r.. 
President  of  the  Senate.  Washington,  DC 
20510 


Cancellation  No.  97-77 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Iton  Veto 
Act,  P.L.  104-130 

Bill  CiUtion:  Agricultiire,  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act,  1998  (H.R.  2160). 

1(A).  Dollar  Amount  of  Diacreticmary 
Budget  Authority:  $900  thousand  for 
Biocontrol  and  Insect  Rearing 
Laboratory,  Stoneville,  Mississippi,  on 
p.41  of  House  Report  105-252,  dated 
September  17,  1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 
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1(C),  (E).  Reasons  for  Cancellation; 
Facts.  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Purposes,  and  Programs.-  USDA's 
Agriculture  Research  Service  (ARS) 
currently  conducts  insect  mass  rearing/ 
augmentative  biological  control  research 
at  the  State-owned  Cast  Facility  in 
Starkville,  Mississippi.  The  Cast  Facility 
has  been  used  for  the  mass  propagation 
of  insect  pests  and  biological  control 
agents  for  several  decades,  and  this 
grant  would  provide  funding  to  renovate 
the  facility.  The  project  is  being 
canceled  because:  (1)  it  was  not 
requested  in  the  President's  FY  1998 
Budget;  (2)  these  funds  would  provide 
for  planning  of  this  facility  and  would 
require  additional  future  appropriations 
for  construction  ($12.9  million):  (3)  ARS 
conducts  insect  rearing  at  nearly  30 
other  locations;  and  (4)  the  need  for 
additional  research  facilities  is  under 
review  by  the  Strategic  Planning  Task 
Force  mandated  by  the  1996  Farm  Bill 
to  review  potential  consolidations  of 
Federal  agricultural  research  facilities. 
The  Task  Force  report  is  due  in  April 
1999. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  ^e  cancellation.  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and. 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 
(In  thmiMnd*  of  doU«ni 


Fiscal  year 

1998  

1999  .•••••••» 

2000  

2001  

2002 

2003-2007 


-400 
-500 


Total 


-900 


1(F).  Adjustmenta  to  Non-Defense 
Discretionary  Spending  Limits 

Budget  authority:  -  $900  thousand  in 
FY  1998. 

Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effects  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amoimts  above. 

2(A).  Agency.  [)epartment  of 
Agriculture. 

2(A).  Bureau:  Agricultural  Research 
Service. 


2(A).  Governmental  Function>^ro}ect 
(Account):  Agricultural  Research  and 
Services/Biocontrol  and  Insect  Rearing 
Laboratory,  Stoneville,  Mississippi 
(Buildings  and  Facilities). 

2(B).  States  and  Congressional 
Districts  Affected:  Mississippi,  2nd 
Congressional  District. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Mississippi;  three;  2nd  Congressional 
District:  two. 

Cancellation  No.  97-78 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BLIDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  PX.  104-130 

Bill  CiUtion:  "Agriculture,  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2160). 

1(A).  Dollar  Amount  of  Discaetionary 
Budget  Authority:  $600  thousand  for  the 
Poisonous  Plant  Laboratory,  Logan, 
Utah,  on  page  42  of  House  Report  105- 
252  dated  September  17,  1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),  (E).  Reasons  for  Cancellation; 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Otjects, 
Purposes,  and  Programs:  The  funds 
would  be  used  for  planning  and  design 
of  an  office  and  laboratory  building  to 
house  the  staff  of  the  Poisonous  Plants 
Laboratory,  an  Agricultural  Research 
Service  (USDA)  facility  in  Logan,  Utah. 
A  new  facility  would  replace  an 
existing,  aged  building  that  has  been 
expanded  periodically.  The  Poisonous 
Plants  Laboratory's  mission  is  to 
strengthen  the  livestock  industry  by 
reducing  economic  losses  caused  by 
poisoning.  The  project  is  being  canceled 
because:  (1)  it  was  not  requested  in  the 
President's  FY  1998  Budget;  (2)  these 
funds  would  provide  for  planning  of 
this  facility  and  would  require 
additional  future  appropriations  for 
construction  ($4.8  million);  and  (3)  the 
need  for  additional  research  facilities  is 
under  review  by  the  Strategic  Planning 
Task  Force  mandated  by  the  1996  Farm 
Bill  to  review  potential  consolidations 
of  Federal  agricultural  research 
facilities.  The  Task  Force  report  is  due 
in  April  1999. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  the  cancellation.  Federal 


ouUays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 


enect  on  tiu 

II 

J  economy. 

Outlay  changes 
n  thousands  ^f  dolian) 

Fifcal  year 
1998  

-300 
-300 

1999  

2000 



2001  ..... 

2002  

2003-07 

*     ' 

Total. 



-600 

1(F).  Adpistments  to  Non-Defense 
Discretionary  Spending  Limits 

Budget  authority:  -  -$600  thousand 
in  FY  1998. 

Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effiscts  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of 
Agriculture. 

2(A).  Bureau:  Agricultural  Research 
Service. 

2(A).  Governmental  Function^*roject 
(Account):  Agricultural  Research  and 
Services/Poisonous  Plant  Laboratory, 
Logan,  Utah  (Buildings  and  Facilities). 

2(B).  States  and  Congreasional 
Districts  Affected:  Utah,  1st 
Congressional  District. 

2(C).  Total  Number  of  Cancellations 
(inclusive  )  in  Current  Seaaion  in  each 
State  and  District  identified  above: 
Utah:  two;  Ist  District:  one. 
Cancellation  No.  97-79 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORirY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  atation:  "Agriculture,  Rural 
Development.  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2160). 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $250  thousand  for 
Special  Research  Grants,  project  "Dairy, 
Alaska"  on  page  43  of  House  Report 
105-252,  dated  September  17,  1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C),  (E).  Reasons  for  Cancellation; 
Facta,  Circumstances,  and 


Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  Fimding  for 
this  project  at  the  University  of  Alaska 
would  support  research  on  high  energy 
and  high  protein  feeds  to  meet  the 
nutritional  requirements  of  dairy  cattie 
in  the  State  of  Alaska.  The  project  is 
being  canceled  because:  (1)  it  was  not 
requested  in  the  President's  FY  1998 
Budget;  (2)  USDA  currently  funds  a 
large  amount  (several  million  dollars 
worth)  of  research  on  the  nutritional 
requirements  of  dairy  cows  that 
addresses  needs  of  dairy  farmers 
nationwide,  whereas  this  grant  focuses 
on  the  specific  production  and 
economic  issues  facing  the  dairy 
industry  in  Alaska:  (3)  the  President's 
Budget  proposals  emphasize  high 
priority  programs  in  the  national 
interest  and  competitively-awarded 
research  to  ensure  that  limited  financial 
resources  are  used  to  support  only  the 
highest  quality  research;  and  (4)  without 
this  project,  the  University  of  Alaska 
would  be  able  to  conduct  this  research 
if  it  chooses  to  use  its  federal  Hatch  Act 
formula  funds. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  the  cancellation.  Federal 
outiays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 


Outlay  changes 

(In  thousands  of  dollars] 

Fiscal  year 

1998 

1999 

2001  ...„ 

-25 

-75 
-75 
-50 
—  25 

2003-07  

>••••••••••••■ 

Total 

-250 

1(F).  Adjustments  to  Non-Defense 
Discretionary  Spending  Lindts 

Budget  authority:  -  $250  thousand  in 
FY  1998. 

Outlajrs:  The  estimated  outiay  effect 
for  each  year  is  shown  above. 

EvahuOion  of  ESscts  of  These 
Adjustments  upon  Sequestration 
Procedurea:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agmacy.  Department  of 
Agricultiue. 

2(A).  Bureau:  Cooperative  State 
Research,  Education,  and  Extension 
Service. 


2(A).  Governmental  Function/Project 
(Account):  Agricultural  Research  and 
Services/Dairy,  Alaska  (Research  and 
Education  Activities). 

2(B).  States  and  Congressional 
Districts  AfiEected:  Alaska,  At-Large. 

2(C).  Total  Number  of  Cancellations 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Alaska:  three. 

Cancellation  No.  97-80 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  mSCRETIONARY 
BUDGET  AUTHORITY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  atation:  "Agriculture.  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1998"  (H.R.  2160) 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $140  thousand  for 
Special  Research  Grants,  project 
"Hydroponic  Tomato  Production,  Ohio" 
on  page  43  of  House  Report  105-252. 
dated  September  17, 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(C).  (E).  Reasons  for  CanceUation; 
Facts,  Circumstances,  and 
Considerations  Relating  to  or  Bearing 
upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellation  on  Objects, 
Purposes,  and  Programs:  The  purpose 
of  this  Ohio  State  University  project  is 
to  develop  and  demonstrate  state-of-the- 
art  hydroponic  technology,  solar 
greenhouses,  and  Internet  tools  to 
achieve  year-round  tomato  growing 
systems  that  are  capable  of  consistenUy 
producing  high-quality,  pesticide-free 
tomatoes  for  consumers.  The  project  is 
being  canceled  because:  (1)  it  was  not 
requested  in  the  President's  FY  1998 
Budget;  (2)  the  President's  Budget 
proposals  emphasize  high  priority 
programs  in  the  national  interest  and 
competitively-awarded  resefuch  to 
ensure  that  limited  financial  resources 
are  used  to  support  only  the  highest 
quality  research;  and  (3)  Ohio  Sfate 
University  has  been  conducting 
hydroponic  tomato  research  for 
approximately  thirty  years,  and  would 
he  able  to  conduct  this  project  if  it 
chooses  to  use  its  federal  Hatch  Act 
formula  funds  or  other  resources. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effect  of  Cancellation:  As  a 
result  of  die  cancellation.  Federal 
ouUays  will  not  increase,  as  8]>ecified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 


to  that  extent,  will  have  a  beneficial 
effiect  on  the  economy. 

Outlay  changes 
(in  thousands  of  doUarsl   ' 


Fiscal  year 

1998  

1999 

2000 

2001  ...... 

2002  

2003-07 


-14 

-42 
-42 
-28 
-14 


Total 


-140 


1(F).  Adjustments  to  Non-Defsnae 
Discretionary  Spending  Limits 

Budget  authority:  -$140  thousand  in 
FY  1998. 

Outla3rs:  The  estimated  ouday  effect 
for  each  year  is  shown  above. 

Evaluation  of  ^fects  of  These 
Adjustmmts  upon  Sequestration      * 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of 
Agriculture. 

2(A).  Bureau:  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

2(A).  Governmental  Functioa/Projact 
(Account):  Agricultural  Research  and 
Services/Hyc&oponic  Tomato 
Production,  Ohio  (Research  and 
Education  Activities). 

2(B).  States  and  Congressional 
Districts  Affected:  Ohio,  12th 
Congressional  District 

2(C).  Total  Numbn-  of  Cancellatioiw 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Ohio:  one;  12th  District  one. 
CanceUation  No.  97-81 

CANCELLA'nON  OF  DOLLAR 
AMOUNT  OF  DISCREnONARY 
BUDGET  AUTHORirY 

Report  Pursuant  to  the  Line  Item  Veto 
Act,  P.L.  104-130 

Bill  atation:  "Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Refated  Agencies 
Appropriations  Act,  1998"  (H.R.  2160). 

1(A).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $50  thousand  for 
Special  Research  Grants,  project  "Plant 
Genome  Research,  Ohio"  on  page  43  of 
House  Report  105-252,  dated  September 
17. 1997. 

1(B).  Determinations:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest 

1(C),  (E).  Reuons  for  Cancellation; 
Facts,  Circumstances,  and 
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Considerations  Relating  to  or  Bearing 
apon  the  Cancellation;  and  Estimated 
Efifoct  of  Cancellation  on  Obfects, 
Purposes,  and  Programs:  This  project  at 
Ohio  State  University  would  support 
the  development  of  a  "Bacterial 
Artificial  Chromosome"  (BAC)  database 
constructed  using  Tripsacum 
dactyloides,  a  wild  variety  of  com.  The 
availability  of  a  BAC  Tripsacum 
database  would  Cadlitate  the  map-based 
cloning  of  those  genes  regulating  hybrid 
vigor.  The  project  is  being  canceled 
because:  (1)  it  was  not  requested  in  the 
President's  FY  1998  Budget;  (2)  the 
President's  Budget  Proposals  emphasize 
higher  priority  programs  in  the  national 
interest  and  comfwtitively-awarded 
research  to  ensure  that  limited  financial 
resources  are  used  to  support  only  the 
highest  quality  research;  (3)  without  this 
project.  Ohio  State  University  (at  which 
the  library  would  be  maintainwi)  could 
conduct  this  research  using  its  federal 
Hatch  Act  formula  funds,  or  the 
principal  investigator  could  compete  for 
the  $40  million  available  in  FY  1998 


through  the  National  Science 
Foundation  for  plant  genome  research. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  E£EBct  of  Cancellation:  As  a 

result  of  the  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 
(In  thouaands  of  doUanl 

Fiscal  year 

1990  •• •«•••••»••■•  ^  5 

2000 -15 

2001  -10 

2003-07  

Total -50 

1(F).  Adjustments  to  Non-Defense 
Discretionary  Spending  Limits 

Budget  authority:  -  $50  thousand  in 
FY  1998. 


OoOays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  E£bcts  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of 
Agriculture. 

2(A).  Bureau:  Cooperative  State 
Research,  Education,  and  Extension 
Service. 

2(A).  GoTemmental  Function^*ro|ect 
(Account):  Agricultural  Research  and 
Services/Plant  Genome  Research,  Ohio 
(Research  and  Education  Activities). 

2(B).  States  and  Congressional 
Districts  Affwted:  Ohio,  12th 
Congressional  District 

2(C).  Total  Namber  of  Cancdlatkms 
(indmive)  in  Current  Session  in  each 
State  and  District  identified  abo^e: 
Ohio:  two;  12th  District:  two. 

(FR  Doc.  97-31034  Filed  11-21-97;  2:48  pml 
oooc  ni»-t-p 
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REMINDERS 

The  Items  In  this  list  were 
editoriatty  complied  as  an  aid 
to  Federal  Register  users. 
Induaion  or  exclusion  trom 
this  list  has  no  legal 
significarK:e. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  24, 
1997 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements- 
Packages  containing  50 
mg  or  more  of 
ketoprofen;  published  5- 
28-97 

ENV1R0MMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

towa;  puMahed  10-23-97 
Maine:  published  9-23-97 
New  York:  published  9-23- 
97 
Clean  Air  Act: 
Add  rain  program — 
Continuous  emisskm 
monitoring;  excess 
emissions,  etc..  rules 
streamlining;  putsiished 
10-24-97 
Superfcjnd  program: 
National  oil  and  hazardous 
substances  contigency 
plan — 

Uncontrolled  hazaradous 
waste  sites;  listing  and 
deletion  policy  for 
Federal  facilities; 
published  11-24-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Nortti  American  Numberirig 
Plan  mliiiiiiiali  uiion — 
Carrier  identifKation 
codes;  published  10-22- 
97 

Ton  tree  service  access 
codes:  published  10-23- 
97 

Radio  statkxis:  table  of 
assignments: 
Iowa;  published  10-22-97 
South  Dakota;  published  10- 
22-97 

FEDERAL  TRADE 
COMMISSION 

AppliarKes,  consumer,  energy 
consumplk)n  suxj  water  use 
Information  in  labeling  arxl 
advertising: 


Comparability  ranges— 

Dishwashers;  published  8- 
25-97 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Land  and  water 
Indian  highway  safety 

program;  competitive  grant 

selection  criteria; 

published  10-24-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviatton 
Administration 

Airworthiness  directives: 
Airbus;  published  10-20-97 
British  Aerospace;  published 
10-20-97 

Construcciones 

Aeronauticas,  S.A.; 

published  10-20-97 
Constnjccwnes  Aeronautics, 

S.A.;  published  10-20-97 
Extra  Flugzeugbau  GmbH; 

published  10-23-97 

Lockheed;  pubHshed  10-20- 
97 

Pilatus  Britten-lskHTTian  LM.; 

published  10-23-97 
Rayttieon;  published  10-20- 

97 

TREASURY  DEPARTMENT 
hiiacnel  Revenue  Sennoe 
Procedure  and  administration: 
Adoption  taxpayer 
idviificatkm  numbers 
(ATIN);  use  by  Individuals 
in  process  of  adopting 
chikjren;  published  11-24- 
97 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Uquidity;  published  11-24-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 

Alternative  agncultural 
research  and 
commercializatmn 
corporation;  set-askles 
and  preferences  for 
products;  comments  due 
by  12-5-97;  published  10- 
6-97 

COMMERCE  DEPARTMENT 
Intamatioruri  Trade 
Administration 
Watches  and  wateh 
movements: 
Alkx:atxxi  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
Amencan  Samoa,  and 
Norttiem  Mahana 


Islands;  comments  due 
by  12-5-97;  published 
11-5-97 

;e  department 

Oceanic  erwl 
iheric  Administration 

Fishery  conservation  arxl 
management: 
Atlantic  highly  migratory 
species- 
Meetings;  comments  due 
by  12-1-97;  published 
10-17-97 
West  Coast  States  and 
Western  Pacific 
fisheries— 

Pacific  Coast  grourxJfish; 
comments  due  by  12-4- 
97;  published  11-19-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 

transactk)ns: 

Enumerated  agricultural 
commodities;  trade 
options;  comments  due  by 
12-4-97;  published  11-4- 
97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Emptoyment  prohibrtion  on 
persons  convkrted  of  fraud 
or  other  DOD  contract- 
related  tetonies; 
comments  due  by  12-1- 
97;  published  10-2-97 

DEFENSE  DEPARTMENT 
Defense  Special  Weapons 
Agency 

Privacy  Act;  implementatkw; 
comments  due  by  12-1-97; 
published  10-3-97 

ENERGY  DEPARTMENT 
Energy  Effideitcy  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Water  heaters- 
Test  procedures; 
comments  due  by  12-1- 
97;  published  10-31-97 

ENERGY  DEPARTMENT 
Hearli>gs  and  Appeals 
Office,  Energy  Depertment 
Hearings  and  appeals 
procedures: 
Stay  of  decisions 
Comment  period 
extended;  comments 
due  by  12-2-97; 
published  10-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

natkxial  emission  standards: 

Polyether  pdyols  production; 

comments  due  by  12-3- 

97;  published  11-12-97 

Air  programs: 


Ambient  air  quality 
standards,  national— 
Regk>nal  haze  standards 
for  class  I  Federal 
areas  (large  natk>nal 
paries  arxl  wikJemess 
areas);  visibility 
protection;  comments 
due  by  12-5-97; 
published  10-23-97 
Ambient  air  quality 
surveillance — 
Lead  ambierrt  air  quality 
monitoring;  shift  of 
focus  from  mobile 
sources  to  statk>nary 
point  sources; 
comments  due  by  12-5- 
97;  published  11-5-97 
Lead  ambient  air  quality 
monitoring;  shift  of 
focus  from  mobile 
sources  to  stationary 
point  sources; 
commerrts  due  by  12-5- 
97;  pubKshed  11-5-97 
Air  quality  implementation 
plans;  approval  and 
promulgatkm;  various 
States: 

California;  comments  due  by 
12-3-97;  published  11-3- 
97 
Air  quality  plannir>g  purposes; 
designatkxi  of  areas: 
Texas;  comments  due  by 
12-1-97;  published  10«- 
97 

Hazardous  waste: 
Project  XL  program;  sile- 
spedfk:  projects— 
Molex,  Inc.,  facility, 
Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
Molex,  Inc.,  facility, 
,   Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
Pestk:kles;  tolerances  in  tood, 
animal  feeds,  and  raw 
agricultural  commodities: 
2-propene-1 -sulfonic  acid, 
sodium  salt,  polymer  with 
ethenol  and  ethenyl 
acetate,  etc.;  comments 
due  by  12-1-97;  published 
10-1-97 
Carfentrazone-ethyl; 
comments  due  by  12-1- 
97;  published  »-30-97 
Toxic  substances: 
Testing  requirements — 
Biphenyl,  etc;  comments 
due  by  12-1-97; 
published  9-26-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common  carrier  servKes:  • 
Commercial  mobile  radio 
servfeee— 
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CalHrvg  party  pays  service 
option;  comments  due 
by  12-1-97;  published 
10-30-97 
Federal-State  Joint  Board; 
jurisdictk>nal  separations 
refexm  and  referral; 
comments  due  by  12-5- 
97;  published  11-5-97 
Frequency  alkxations  end 
radio  treaty  matters: 
Mobile  satellite  services— 
455-456  and  45^-460 
MHz  bands  allocation; 
comments  due  by  12-1- 
97;  published  10-31-97 
Radio  statii3ns;  table  of 
assignments: 

Ailcansas;  comments  due  by 
12-1-97;  published  10^- 
97 
New  Hampshire;  comments 
due  by  12-1-97;  published 
10-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  end  Drug 
AdministrBUon 

Animal  drugs,  feeds,  and 
related  products: 
Food  labeling — 
Net  quantity  of  contents; 
compliance;  comments 
due  by  12-1-97; 
published  10«-97 
Food  for  human  consumption: 
Dietary  supplements 
containing  ephedrine 
altakMds;  comments  due 
by  12-2-97;  published  9- 
1S-97 
Medical  devnes: 
Ot>stetrical  and 
gynecok>gKal  devwes— 
In  vitro  fertHizaton  devices 
arxl  related  assisted 
reproductk^n 
procedures; 
redassificatkxi; 
comments  due  by  12-3- 
97;  published  »-4-97 
INTERIOR  DEPARTMENT 
Land  Menegement  Bureeu 
Pubic  administrative 
procedures: 

Applnation  procedures; 

comments  due  by  12-1- 

97;  published  10-1-97 

INTERIOR  DEPARTMENT 

nsh  and  Wildlife  Service 

Endangered  and  threatened 


Findings  on  petitkxis,  etc.— 
Lesser  prairie-chicken; 
comments  due  by  12-3- 
97;  published  11-3-97 
Recovery  plans- 
Grizzly  bean  comments 
due  by  12-1-97; 
published  10-26-97 

INTERIOR  DEPARTMENT 

Watches  and  watch 
movements: 
Alkx»tk>n  of  duty 
exemptkxis — 
Virgin  islands,  Guam; 
American  Samoa,  and 
Northern  Mariana 
Islarxls;  comments  due 
by  12-5-97;  published 
11-5-97 

INTERIOR  DEPARTMENT 
Minerals  Manegement 


Outer  Continental  SheH;  oil, 
gas,  and  sulphur  operatk>ns: 
Oil  and  gas  pipelines; 
designated  k)catk)ns 
where  operating 
responsibility  is  transferred 
from  producing  operator 
to  transporting  operator; 
comments  due  by  12-1- 
97;  published  10-2-97 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Records,  reports,  and  exports 
of  listed  cf>emicals: 
Iodine  and  hydrochk>ric  gas 
(hydrogen  chloride  gas); 
comments  due  by  12-1- 
97;  published  9-30-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
lmmigratk>n: 

Aliens  in  U.S.,  proceedings 
to  determine 
removability- 
Deportation  suspenston, 
renK>val  cancellatkm, 
and  status  adjustment 
cases;  comments  due 
by  12-1-97;  published 
10-3-97 
Aliens-^ 
Emptoyment  verifk»tk>n; 
acceptable  documents 
designatton;  comments 


due  by  12-1-97; 

published  9-30-97 
Visa  waiver  pitot  program — 
Stovenia  and  Ireland; 
comments  due  by  12-1- 
97;  published  9-3(^7 
JUSTICE  DEPARTMENT 
Executive  Offk»  tor 
Immigratton  Review: 
Permanent  resklence  status 
adjustment  applcattons; 
adjudKatxxi  completton; 
comments  due  by  12-1- 
97;  published  9-30-97 

NUCLEAR  REGULATORY 
COMMMStON 

Byproduct  material;  domesix: 

iKensing: 
.     Timepieces  containing 
gaseous  tritium  light 
sources;  distributton; 
comments  due  by  12-6- 
97;  published  9-19-97 
Productton  and  utilizatton 
facilities;  domestk:  Itoensing: 
Nuclear  power  plants- 
IEEE  national  consensus 
standard;  comments 
due  by  12-1-97; 
published  10-17-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  12-3-97; 
published  11-3-97 
Retirement: 
Nattonal  Capital 
Revitalizatton  and  SeN- 
Govemment  Improvement 
Ad- 
Retirement,  health,  arxl 
life  Insurance  coverage 
tor  District  of  Columbia 
emptoyees;  comments 
due  by  12-1-97; 
published  »-30-97 

POSTAL  SERVICE 

International  Mail  Martual: 
Gtobal  package  link  (GPL) 
service — 

Canada;  comments  due 
by  12-1-97;  published 
1(W1-97 

STATE  DEPARTMENT 

Visas;  noninvnigrant 
doctimentatton: 
Visa  waiver  pitot  progran>— 
Probattonary  entry  status 
eliminated,  desigfurtton 


of  Ireland  as  permanent 
partkapating  country, 
arxl  extenbon  of 
program  to  Stovenia; 
comments  due  t>y  12-1- 
97;  published  »<)0-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guerd 

Vessel  identifeatton  system; 
comments  due  by  12-4-97; 
pubftshed  10-20-97 

TRANSPOfTTATION 
DEPARTMBfT 

Federal  Aviation 
Adminlctration 

Air  traftk:  operating  and  flight 
rules: 

Aircraft  operator  security; 
comments  due  by  12-1- 
97;  published  8-1-97 

Airport  security;  comments 
due  by  12-1-97;  published 
8-1-97 

Class  B  airspace;  commenla 
due  by  12-1-97;  published 
10-30-97 

Class  E  airspace;  comments 
due  by  12-1-97;  published 
10-17-97 

TRANSPORTATION 
DEPARTMENT 

^ — » -   ■  ■  ^  ■       .* 
rwQmm  ireneii 

Administration 

Prohibited  drug  use  and 
akoM  misuse  preventton  In 
transit  operatkxts: 

Post-accxJent  drug  and 
akx)hol  test  results  taken 
by  State  and  local  law 
enforcement  personnel; 
use  by  emptoyers; 
comments  due  by  12-1- 
97;  published  9-30-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Federal  regulatory  review: 

Electronk:  operattons; 
banking  services  delivered 
electrorHcally:  comments 
due  by  12-2-97;  published 
10-3-97 


VI 
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LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  «( 
puMc  briis  from  t^e  cun^ent 
sessKxi  ot  Congress  which 
have  become  Federal  laws.  K 
may  be  used  in  conjunction 
with  "PLUS"  (PubJic  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http7/ 
www.nara.gov/nara^edreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Pnnting 
Office,  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  wiN  siso  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.aocess.^)pa{)ov/su_docs/. 
Some  IMM  may  not  yet  be 
availatjle. 

KR.  Saa/P.L.  106-87 
To  designate  the  United 
States  Post  Office  building 
located  at  153  East  110th 
Street.  Hew  Yortc.  r4ew  York, 
as  the  "Oscar  Garcia  Rivera 


Post  Office  Building".  (Nov. 
19.  1997;  111  StaL  2113) 
H.R.  681/P.L.  105-88 

To  designate  the  United 
States  Post  Office  building 
loca^  at  313  East  Broadway 
In  GlendaJe,  California,  as  the 
"Carlos  J.  Moorehead  Post 
Office  Building".  (Nov.  19. 
1997;  111  StaL  2114) 

H.R.  a87/P.L  105-89 
Adoption  and  Safe  Families 
Act  of  1997  (l^ov.  19.  1997; 
111  StaL  2115) 
H.a  1057/P.L  105-80 
To  designate  the  txjikJing  in 
Indianapolis,  Indiana,  which  - 
f>ouses  tt>e  operations  of  the 
Indianapolis  Main  Post  Office 
as  the  "Andrew  Jacobs,  Jr. 
Post  Office  Building".  (Nov. 
19.  1997;  111  StaL  2137) 
KR.  1068/P.L  106-81 
To  designate  the  facility  of  the 
United  States  Postal  Service 
urxjer  construction  at  150 
West  Margaret  Drive  in  Terre 
Haute,  indiaru.  as  the  "John 
T   Meyers  Post  Office 
Building".  (Nov.  19.  1997;  111 
Stat.  2138) 

H.R.  1377/P.L.  106-82 
Savings  Are  Vital  to 
Everyone's  Retirement  Act  of 


1997  {Nov.  19.  1997;  111 
StaL  2139) 

H.R.  147WP.L.  106-83 

To  designate  the  Federal 
building  and  United  States 
courthouse  located  at  300 
Northeast  First  Avenue  In 
Miami.  Florida,  as  the  "David 
W.  Dyer  Federal  Building  and 
United  States  Courthouse". 
(Nov.  19,  1997;  111  StaL 
2146) 

H.R.  1484/P.L.  105-84 
To  redesignate  the  United 
States  courthouse  located  at 
100  Franklin  Street  in  Dublin, 
Georgia,  as  the  "J.  Roy 
Rowland  United  States 
Courthouse".  (Nov.  19.  1997; 
111  StaL  2147) 

H.R.  1747/P.L.  106-86 
John  F.  Kennedy  Center 
Parking  Improvement  Act  of 
1997  (l^ov.  19,  1997;  111 
Stat.  2148) 

H.R.  1787/P.L  105-86 

Asian  Elephant  Conservatk}n 
Act  of  1997  (htov.  19.  1997; 
111  StaL  2150) 

H.R.  212»P.L  105-87 

To  designate  the  United 
States  Post  Office  located  at 
150  North  3rd  Street  in 


Steubenvllle,  Ohio,  as  the 
"Douglas  Applegate  Post 
Office".  (Nov.  19.  1997;  111 
Stat.  2154) 

H.R.  2367/P.L  105-88 

Veterans'  CompensatkHi  Rate 
Amerxlments  of  1997  (Nov. 
19.  1997;  111  Stat.  2155) 

H.R.  2S64/P.L  106-89 

To  designate  the  United 
States  Post  Office  located  at 
450  North  Centre  Street  in 
Pottsville.  Pennsylvania,  as 
the  "Peter  J.  McCtoskey 
Postal  Facility".  (Nov.  19. 
1997;  111  StaL  2159) 

H.R.  2607/P.L  105-100 

Making  appropriations  for  the 
government  of  the  District  of 
Columbia  and  other  activities 
chargeat}le  in  wtx>le  or  in  part 
against  the  revenues  of  sakl 
Disthct  tor  the  fiscal  year 
ending  September  30,  1998, 
arxl  tor  other  purposes.  (Nov. 
19,  1997;  111  StaL  2160) 

S.  8ia/P.L.  106-101 

Veterans'  Cemetery  Protection 
Act  of  1997  (Nov.  19.  1997, 
1 1 1  Stat.  2202) 

Last  List  NorenAer  21,  1997 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numt>ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  wh«h  is  now  available  tor  sale  at  the  Government  Printing 
Offk».  ** 

A  "•"  pracedea  each  entry  that  Is  now  available  on-lina  through 
the  Qovemmant  Printing  Offlce's  GPO  Access  sarvioe  at  http-JI 
www.acoasa.gpo.gov/nara^cfr.  For  bifonnalion  about  GPO  Access 
call  1-888-293449e  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whk*  is  revised  monthly. 

The  annual  rate  tor  sut)scription  to  all  revised  vokimes  is  $951.(X> 
domestK,  $237.75  addittonal  for  foreign  maiKng. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (20C) 
512-1800  from  8:00  a.m.  to  4.00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Tide  Stock  Number  Prtoe       Itovteton  0«e 

•1,  2  (2  Resenred) (869-032-00001-8)  ... 

m  (1996  Compiction 
and  Ports  100  and 
»01) - (»69-O32-O0OOa-6) .... 


$5X0       Feb.  I,  1997 


20.00 

•<  - (869-032-00003-4) 7JJ0 

5Parts: 

•1-699  (869-O32-O0004-2) 3100 

•700-1 199 (869-032-00005-1) 26A) 

•1200-End,  6  (6 

Reserved) (869-032-OOOOfr^ 33J0 


.  (869-03W)0007-7) 26J)0 

.  (869-O3»)00Oft-6) XJOO 

(869^)32-00009-3) 22.00 

(869-O32-0001&-7) UJOO 

.  (869-032-0001 1-5) ......  22.00 


71 

•0-26  

•27-52  ... 
•5^209.. 
•210-299 
•300-399 

•«0-699 (869-O32-00012-3) nW 

•700-899 „ (869-032-00013-1) 31.00 

•9(XW99 (869KJ32-0001*O) 40.00 

•1000-1199 (869-03^)0015-8) 45X10 

•  1200-1499  (869-032-00016-*) 3iJO0 

•1500-1899  (869-032-00017-4) 53.00 

•1900-1939  (869^)32-00018-2) 19.00 

•1940-1949  (869^)32-00019-1) 40.00 

•1950-1999  (869-032-0002(M) 42.00 

•2000-End (8694)32^)0021-2) 20.00 

•e  (869-032-00022-1) 30.00 

9Parts: 

•1-199  (869-032-O0023-9) 39.00 

•200-End (869-032-00024-7) 33.00 

10  Parts: 

•CWO  (869^)32-00025-5) 39J0O 

•51-199 (869-032-00026-3) 31.00 

•200-499 (869-032-00027-1) 30.00 

•500-End (869-032-00028-0) 42.00 

•11  (869-032-00029-8) 20.00 

12  Parts: 

•1-1W  (869^2-00030-1) 16.00 

•200-219 (869-032-00031-O) 20.00 

•220-299 (869^)32-00032-8) 34.00 

•300-499 _ (869-032-00033^) 27.00 

•500-599 (869-032-0003*4) 24.00 

•600-End „ (869-032-00035-2) 40.00 

•1» (869^)32-00036-1) 23J)0 


'Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 
Jan.  1, 1997 

Jan.  1, 1997 

Jon.  1, 1997 
Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1.  1997 
Jan.  1. 1997 
Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1,  1997 
Jan.  1.  1997 

Jan.  1, 1997 

Jan.  1,  1997 
Jan.  1.  1997 

Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1, 1997 
Jan.  1.  1997 

Jan.  1,  1997 

Jan.  1, 1997 
Jan.  1, 1997 
Jan.  1.  1997 
Jan.  1, 1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1, 1997 


THie 


Stock  Numbw 


141 

•1-59  

•60-139  _.. 

140-199  

•200-1199 
•1200-€nd 

15  Parts: 

0-299  „ (869-032-00042-5) 

•300-799 (869-032-00043-3) 

•800-End (869^)324)0044-1) 

16  Parts: 
•0-999  ..... 
•1000-€nd 


....  (869-032-00037-9) UJOO 

....  (869-032-00038-7) 38XJ0 

...  (8694)32-00039-5) 16.00 

...  (869-032-00040-9) 30X10 

...(869-032-00041-7) 21.00 


21.00 
32.00 
22JO0 


.  (8694J32-00045-0) 30« 

.  (869-032-00046-6) 34.00 


17 

•1-199  „. (869-032-000484) 21« 

•200-239 (869-032-00049-2) 32.00 

•240-End (869-032-00050-6) 40A) 


181 

•1-399  .».. 
•40O4nd... 


(8694)32-00051-4) 46A) 

(8694)324)0052-2) \4J0O 

18  Parts: 

•1-140  (869-032-00053-1) 33J0 

•  141-199 (869-0324)0054-9) 3a00 

•200-€nd (8694)32-00055-7) 16X0 


201 

•1-399  ... 

•400-499 

•500-End. 


..  (8694)32-00056-5) 26X0 

..  (86W)324)0057-3) 46X0 

..  (869-032410058-1) 42X0 

.(869:032-00059-0) 21X0 

.  (8694)32-00060-3) 27.00 

.  (8694)32-410061-1) 28X0 

.  (869-032-00062-0) 9.00 

.  (869-032-00063-8) 50.00 

.  (869-032-00064-6) 28X0 

.  (869-032-00065-4) 9X0 

.  (869-03W)0066-2) 31X0 

.  (869-032-00067-1) 13X0 


42.00 
31.00 


21 

•1-99  

•100-169  .. 
•170-199  .. 
•200-299  .. 
•30(M99.. 
•500-599.. 
•600-799.. 
•800-1299 
•1300-End 

22  Parts: 

1-299  _ (869-032-00068^ 

•300-End (8694)32-00069^7) 

•23 (8694)32-00070-1) 

24  Parts: 

•0-199  (8694)324)0071-^ 32X0 

200-499 (869-0324)0072-7) 29X0 

50(W99 —  (8694)32-00073-5) 18X0 

•700-1699 (8694)324)007*-3) 42X0 

•1 700-End (869-032-00075-1) 18X0 

•25  (869-032-00076-0) 42.00 

•S§  1 .0- 1-1 .60  (8694)32-00077-8) 21 XO 

•§§  1.61-1.169 (8694)32-00078-6) 44.00 

•§§1.170-1.300 (8694)32-00079^) 31.00 

•§§  1  JOl-1.400 (8694)32-0008(W)) 22.00 

•§§  1.401-1.440 (869-032-0008  M) 39.00 

•§§1.441-1.500  (869-0324)0082-4)  22.00 

•§§  1.501-1.640 (8694)32-00083-2) 28.00 

•§§  1.641-1.850 (869-032-00084-1) 33.00 

•§§  1.851-1.907 (869-032-00085-9) 34.00 

•§§  1.906-1.1000  (869-032-00086-7) 34.00 

•§§  1.1001-1.1400  (8694)324)0087-5) 35X0 

•§§  1.1401-€nd (869-0324)0088-3) 45X0 

•a-29  (8694)32-00089-1) 36.00 

30-39  (8694)32-00090-5) 25.00 

•40-49 (8694)32-00091-3) 17.00 

•50-299 , (8694)324)0092-1) 18.00 

•300-499 (869-032-00093-0) 33.00 

500-599 (8694)324)0094-8) 6X0 

•600-End (8694)32-00095-3) 9.50 

27  Parts: 
1-199  


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1.  1997 
Jan.  1.  1997 

Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jon.  1.  1997 
Jon.  1,  1997 

Apr.  1,  1997 
Apr.  1,  1997 
Apr.  1.  1997 

Apr.  I,  1997 
Apr.  1.  1997 

Apr.  1.  1997 
Apr.  1,  1997 
Apr.  1.  1997 
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'Bccojse  rm*  3  is  on  annual  compiotion,  Itw  volume  aid  cM  previous  volumet 
tftoiM  be  retained  os  a  permanent  referefKe  source 
J^  Mi  I.  1965  ecftion  oT  32  C»  Parts  )-189  contaiis  a  note  onty  for 

^^"fiT^M  I?  J!"  •Jl**"*  '^  "*  "•♦**»  Acqui«ion  Segdolions 
n  Ports  1-39.  consiJI  the  itvee  C»  volumes  issued  as  of  July  I.  1964,  contaln«M 
irioM  porti  * 

J^!ZJ^ ';  1!"  •**"  «♦  *'  CW  Chopters  1-100  contara  a  note  oniy 
I?,£S^ .'  *°  "*  *»<***•   For  the  im  text  o«  procurement  regutalions 

I9B4  containing  those  chapters. 

.  '.^HS,"!!!'??'*"'*  •"  ••*  ***'^  '*"®  Pfomulgaled  during  the  period  Apr. 
1,  1990  to  Mo.  31.  1997.  Ihe  CW  volume  ^SUTifM  I    I990,Twid  be 


J!!!l2T^2?^,r?J5,?*''~'»°***  «**ing  the  period  October  1,  1995  to 
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I,  1996  to  Xne  30,  1997.  the  volume  Issued  July  1.  1996.  should  be  rtHAwd. 


% 


Jon.  1.  1997 


INFORMATION  ABOUT  THE  SUPERINTENOEtlT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  food  tfainf  coming.  To  keep  our  subscr^Kion 
prices  down,  die  Govenunent  Printing  Ofifke  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  duit  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  Ms  example: 


:afr    safrrH2i2J 

JJOHN  SMITH 

:  212  MAIN  STREET 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tkc  shovm  date. 

•••••••••/  ••••••••••• 

DEC97  R  1  ; 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


••••••••••••••••■•••••••••••••••••••••••••••••/  •••«••••••• 

JAFRDO     SM1TH212J  DEC97RI  • 

jjOHN  SMITH  '  ; 

:  212  MAIN  STREET 


I  iLi  iiAiw  s-rneB-r  ;    :  212  MAIN  STREET  : 

:  FORBST\aLLB  ND  20747  :    •  PORESTVILLE  MD  20747  J 


Tb  be  sore  that  your  service  continues  widuMit  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  idnstated. 


Tb  rhiMf  r  your  addreas:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  (^  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqnire  about  yoor  sobacriptioa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  conespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  sabscriptkm:  Please  use  the  order  form  provided  bflow. 


Superlntandant  of  Documenia  SutMcdpUon  Cider  Fonn 


•5468 

OTcS|  pieaae  enter  my  sdbscnptions  as  fokwvs: 


Chargm  your  order.  ^^H  ^Bff 


It's  Ea9yl 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 


The  total  cost  of  my  order  is  $ (Price  irKludes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Cottipery  or  ptnontt  name 


typeorpiM) 


StIMt 


CNy;  Stale.  Zip  oodi 


Daytime  phorw  indudino  arM  code 


ftachaaaoidar  number  itniMmiii 


For  orlvncK  check  box  below: 

□  Do  not  make  my  name  avaiiabie  to  Other  mailers 
Check  inettK)d  of  payment. 

□  Check  payable  to  Superintendent  of  Documents 

QQPO  Deposit  Account   I    I    I    I    I    I  Tl-n 
□VISA     □  MasterCard    |    |    |    |    |(a»plratton dalat     ' 

I  I   I   I  I   I   I   I   I  I   I   I  ITTI 

TTianfr  you  Ibr  jour  ordbr/ 

Authortzing  algnature  1/97 

Mai  lb:  Superlnterxjent  of  Docuownts 

P.O.  Box  371064.  Pittsburgh.  FVS 15250-7054 


Public  Laws 


105th  Congresa,  Ist  Sesaion,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  me  PesidInT 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  aH  pubH^  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997 

r™""^'  'f  D^  ♦^'^°r^«•^y  S!  purchased  from  the  Superintendent  of  Documents    U  S 
Government  Pnnting  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 

gpo'^Sv/^TS^s  "'^  ^"""'^"^  "'''  °'  ^''^''  '^^  °"''"^  ^^^^^^'^  ^'  httpvtScces^ 


Ordar  Procasslng  Coda: 

*6216 


Charge  your  order. 
If»  Eatyl 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I   I  li»iS,  enter  my  subscription(s)  as  follows: 
^,_sufecnpdons  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscriptton 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


Please  Choose  Method  of  Payment: 

LJ  Checlc  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        |    |    |    |    |    |    |    |-f~1 
I I  VISA  or  MasteiCard  Account 

T-rr-mrrj 


(Daytime  phone  including  area  code) 

(Purchase  Order  No.)  ~ 

YES  NO 
M^yweiMkeyournameMdnasavalaliieloadwriinden?     \~]  Fl 


Thank  you  for 

(Credit  card  ex.piration  date)  .     , 

*^  '  your  order! 


(AuAorizing  Signature) 


I2M 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbui^h,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  foUowing  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  index  are 
mailed  monthly. 

Code  of  Fisderal  Regulations 

The  Code  of  Federal  Raguiatione, 
cotnpflaing  approximaMy  200  volumee 
and  fevlaad  at  least  once  •  year  on  a 
quMtsrty  baaia.  is  pubMahed  in  24x 
microftohe  format  and  tha  currant 
year's  volumas  are  mailad  to 


Microfiche  Subscription  Prices: 

IMeral  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Oi^tf  PfoottttnQ  Codsc 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  Ea»yt 

D    YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         ou*"" ''""'' "!!?*"  SS5!  fl^?^ 

^  ^  Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  □  One  year  at  $220  each        □  Six  months  at  $1 10 

Code  of  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(rompMiy  or  penonal  name) 


(Ple«e  type  or  print) 


(Additional  addren/attention  line) 


Q  Do  not  make  my  name  availaliie  to  other  mailers 

Check  BMtkod  of  payoMBt: 

□  Check  payable  to  Superintendent  of  Documents 
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Presidential  Documents 


Proclamatioii  7052  of  November  21,  1997 
Thanksgiving  Day,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Another  year  has  passed  on  our  American  journey.  The  seasons  have  com- 
pleted another  cycle,  and  it  is  harvest  time  in  America.  Once  again,  millions 
of  us  will  gather  with  family  and  friends  to  give  thanks  to  God  for  the 
many  blessings  that  He  has  bestowed  upon  us. 

This  Thanksgiving  Day,  as  every  day,  we  are  grateful  for  the  gift  of  freedom, 
for  the  vision  made  real  by  our  Nation's  founders  and  preserved  by  the 
courage,  vigilance,  and  sacrifice  of  generations  of  Americans.  We  are  thankful 
for  the  bounty  and  beauty  of  this  great  land,  which  has  welcomed  so  many 
to  its  shores  across  the  years.  We  cherish  the  love  of  our  families  and 
friends.  We  value  the  opportimity  to  provide  for  our  children's  future  with 
the  fruits  of  our  honest  labor.  And,  like  the  Pilgrims  who  celebrated  Thanks- 
giving more  than  300  years  ago,  we  thank  God  for  bringing  us  safely  to 
the  threshold  of  a  new  world,  full  of  exhilarating  challenge  and  promise. 

In  this  new  world,  oiu-  children  are  growing  up  free  from  the  shadows 
of  the  Cold  War  and  the  threat  of  nuclear  holocaust.  Nations  once  held 
captive  by  communism  are  learning  the  lessons  of  liberty  and  democracy. 
A  revolution  in  technology  has  brought  the  world  closer  together  and  holds 
the  prospect  of  greater  knowledge  and  prosperity  for  people  across  the 
globe. 

More  than  three  centuries  of  change  and  growth  separate  us  from  the  Pilgrims 
and  their  Native  American  friends  who  sat  down  together  for  their  Thanks- 
giving meal.  But  the  example  and  experience  of  those  early  Americans 
still  hold  great  meaning  for  us  today.  They  remind  us  that  God's  love 
strengthens  and  sustains  us,  both  as  individuals  and  as  a  Nation.  They 
remind  us  that  everyone  has  something  to  contribute,  and  that  we  are 
all  richer  when  we  learn  to  share.  They  teach  us  a  simple  but  powerful 
lesson  that  each  new  generation  of  Americans  must  learn  and  pass  on: 
we  need  one  another.  Like  the  Pilgrims,  if  we  are  to  flourish  in  our  new 
world,  we  must  do  so  not  as  isolated  individuals,  but  as  members  of  a 
family,  one  America,  sharing  our  gifts  and  leaving  no  one  behind. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Thursday,  November 
27,  1997,  as  a  National  Day  of  Thanksgiving.  I  encourage  all  Americans 
to  assemble  in  their  homes,  places  of  worship,  or  community  centers  to 
share  the  spirit  of  goodwill  and  prayer;  to  express  heartfelt  thanks  to  God 
for  the  many  blessings  He  has  bestowed  upon  us;  and  to  reach  out  in 
true  friendship  to  our  brothers  and  sisters  across  this  land  who,  together, 
comprise  our  great  American  family. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  ^f  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 


OoaiU^AjpuoA  <ito^^^ 


[FR  Doc  97-31112 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect.  most  ot  which 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sokJ  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 

Practices  and  Procedures 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Interim  rule;  request  for 

comments. 


SUMMARY:  The  Merit  Systems  Protection 
Board  is  amending  its  rules  of  practice 
and  procedure  to  provide  notice  that  a 
judge  may  exclude  a  party  or 
representative  from  all  or  any  portion  of 
a  Board  proceeding  before  him  or  her . 
because  of  misconduct.  The  intent  of 
this  amendment  is  to  inform  parties  and 
their  representatives  that  MSPB  judges 
have  this  authority  and  will  exercise  it 
when  necessary  to  ensure  that 
adjudication  of  cases  proceeds 
expeditiously  and  without  undue 
disruption. 

DATES:  Effective  date  November  25, 
1997.  Submit  written  comments  on  or 
before  January  26.  1998. 
ADDRESSES:  Send  comments  to  Robert  E. 
Taylor,  Clerk  of  the  Board,  Merit 
Systems  Protection  Board.  1120 
Vermont  Avenue,  NW,  Washington,  DC 
20419.  Comments  may  be  sent  via  e- 
mail  to  mspbOmspb.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor.  Clerk  of  the  Board, 
(202) 653-7200. 

SUPPLEMBITARY  INFORMATION:  The 
Board's  current  rule  at  5  CFR  1201.41(b) 
provides  notice  that  a  judge  "will  take 
all  necessary  action  to  avoid  ddiay  in  all 
proceedings"  and  "will  have  all  powers 
necessary  to  that  end  unless  those 
powers  are  otherwise  limited  by  law."  It 
further  provides  explicit  notice  of  a 
judge's  authority  to  "maintain  decorum, 
and  exclude  any  disruptive  persons 
from  the  hearing,"  (§  1201.41(b)(6)], 
"(ejxclude  any  person  from  the  hearing 
for  good  reason"  (§  1201.41(b)(7)I,  and 


"[ilmpose  sanctions  as  provided  under 
§1201.43  of  this  part" 
(S  1201.41(b)(ll)].  Section  1201.43 
permits  a  judge  to  "impose  sanctions 
upon  the  parties  as  necessary  to  serve 
the  ends  of  justice." 

These  provisions  in  the  Board's 
current  rules  are  sufficient  to  permit  a 
judge  to  exclude  a  party  or 
representative  from  a  proceeding  when 
the  person  engages  in  misconduct  The 
Board  is  amending  its  regulations  to 
provide  explicit  notice  that  a  judge  may 
exercise  such  authority  at  a  hearing  or 
at  any  other  point  in  a  proceeding,  such 
as  a  settiement  conference  or  prehearing 
conference. 

The  Board  is  amending  its  rule  at  5 
CFR  1201.31  ("Representatives")  by 
adding  a  new  paragraph  (d)  to  make 
clear  that  misconduct  by 
representatives,  as  well  as  parties  or 
other  persons,  may  result  in  exclusion 
by  a  judge  from  the  Board  proceeding 
before  him  or  her.  The  new  paragraph 
(d)  also  requires  that  the  reasons  for  an 
exclusion  be  documented  in  the  record 
and  that,  where  a  representative  is 
excluded,  the  party  be  given  a 
reasonable  time  to  obtain  new 
representation.  The  new  provision  also 
states  that  the  Board,  when  considering 
a  petition  for  review,  is  not  bound  by  a 
judge's  decision  to  exclude  a  person 
from  the  proceeding  below. 

The  Board  also  is  amending  its  rule  at 
5  CFR  1201.41  ("Judges')  by  revising 
subparagraph  (b)(7)  to  provide  for 
exclusion  from  "all  or  any  part  of  the 
Board  proceeding  before  him  or  her" 
rather  than  bom  "the  hearing." 

The  Board  is  publishing  this  rule  as 
an  interim  rule  pursuant  to  5  U.S.C. 
1204(h). 

List  of  Sabfects  in  5  CFl  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— {AMENOED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701.  and  38 
U.S.C.  4331,  unless  otherwise  noted. 

2.  Section  1201.31  is  amended  by 
adding  a  new  paragraph  (d)  at  the  end, 
as  follows: 
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(dKl)  A  judge  may  exclude  a  party,  a 
representative,  or  other  person  from  all 
or  any  pmrtion  of  the  proceeding  before 
him  or  her  for  contumacious 
misconduct  or  misbehavior  that 
obstructs  the  hearing. 

(2)  When  a  judge  excludes  a  person 
from  participation  in  a  proceeding,  the 
judge  shall  document  the  reasons  for  the 
exclusion  in  the  record. 

(3)  A  proceeding  will  not  be  delayed 
because  the  judge  excludes  a  person 
from  the  proceeding,  except  that  where 
the  judge  excludes  a  party's 
representative,  the  judge  will  give  the 
party  a  reasonable  time  to  obtain 
anotiier  representative. 

(4)  The  Board,  when  considering  a 
petition  for  review  of  a  judge's  initial 
decision  under  subpart  C  of  this  part, 
will  not  be  bound  by  any  decision  of  the 
judge  to  exclude  a  person  from  the 
proceeding  below. 

3.  Section  1201.41  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 

f  1201.41     JudQM. 

•  •  •  •  • 

(b)*  •  * 

(7)  Exclude  any  person  from  all  or  any 
part  of  the  proceeding  before  him  or  her 
for  good  reason; 

Dated:  November  19, 1997. 
Robert  E.  Taylor. 
Oerk  of  the  Board. 
(FR  Doc.  97-30831  FUed  11-24-97;  8:45  am) 

■LUNQ  coot  740».«1-P 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 
70FRPart729 

Commodity  Credit  Corporation 

7  CFR  Parts  1421  and  1446 
RiNOSaO-AFOI 

1997-Crop  Peanuts;  National 
Poundage  Quota;  National  Average 
Support  Level  for  Quota  and  Additional 
Peanuts;  and  Minimum  Commodity 
Credtt  Corporation  Export  Edil>le  Sales 
Price  for  Additional  Peanuts 

AOBICIES:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 
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action:  Final  rule. 


SUiMARY:  The  purpose  of  this  final  rule 
is  to  codify  determinations  made  by  the 
Secretary  of  Agriculture  (Secretary)  with 
respect  to  the  1997  peanut  crop:  the 
national  poundage  quota  for  quota 
peanuts  is  established  at  1,133.000  short 
tons  (st);  the  national  average  support 
level  for  quota  peanuts  is  $610  per  st; 
the  national  average  support  level  for 
additional  peanuts  is  set  at  $132  per  st; 
and  the  minimum  Commodity  Credit 
Corporation  (CCC)  export  edible  sales 
price  for  price-support  loan-inventory 
additional  peanuts  is  $400  per  st.  The 
poundage  quota  is  established  pursuant 
to  statutory  requirements  contained  in 
the  Agricultural  Adjustment  Act  of 
1938.  as  amended  (the  1938  Act).  The 
determination  of  the  national  average 
support  levels  for  quota  and  additional 
peanuts  was  made  piu^uant  to  the 
statutory  requirements  of  the  Federal 
Agricultiue  Improvement  and  Reform 
Act  of  1996  (the  1996  Act).  The 
determination  and  announcement  of  the 
minimum  export  edible  sales  price  for 
additional  peanuts  is  a  discretionary 
action  made  to  facilitate  the  negotiation 
of  private  contracts  for  export  edible 
peanuts.  This  rule  also  codifies  the 
additional  peanut  price  support 
determinations  for  the  1996  crop  and 
the  minimum  CCC  price  for  loan 
inventory  additional  peanuts  firom  the 
1996  crop. 

EFFECTIVE  DATE:  November  25.  1997. 
FOn  FURTHER  MFORMATX)N  CONTACT: 
Kenneth  M.  Robison,  USDA,  Farm 
Service  Agency,  STOP  0514. 1400 
Independence  Avenue.  S.W., 
Washington,  DC  20250-0514,  telephone 
202-720-9255.  Copies  of  the  cost- 
benefit  assessment  prepared  for  this  rule 
can  be  obtained  from  Mr.  Robison. 

SUPPI.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  been 
reviewed  by  OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchase* — 
10.051. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 


Paperwork  Reduction  Act 

These  amendments  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  44  U.S.C.  Chapter  35. 

Regulatory  Flexilrility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because  the 
Farm  Service  Agency  (FSA)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  of  these  determinations. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  11  of  the  Unfunded 
Mandate  Reform  Act  (UMRA),  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Background 

A.  Announcement  of  the  Quota 

Section  358-l(a)(l)  of  the  1938  Act  as 
amended  by  the  1996  Act,  requires  that 
the  national  poiuidage  quota  for  peanuts 
for  each  of  the  1996  through  2002 
marketing  years  (MYs)  be  established  by 
the  Secretary  at  a  level  that  is  equal  to 
the  quantity  of  peanuts  (in  tons)  that  the 
Secretary  estimates  will  be  devoted  in 
each  MY  to  domestic  edible  (excluding 
seed)  and  related  uses.  As  to  seed, 
section  358-l(b)(2)(B)  of  the  1938  Act 
provides  that  a  temporary  allocation  of 
quota  pounds  for  the  MY  only  shall  be 
made  to  producers  for  each  of  the  1996 
through  2002  MYs  and  that  the 
temporary  seed  quota  allocation  shall  be 
equal  to  the  pounds  of  seed  peanuts 
planted  on  the  farm  as  may  be  adjusted 
and  determined  under  regulations 
prescribed  by  the  Secretary.  The  MY  for 
1997-crop  peanuts  runs  from  August  1 , 
1997.  through  July  31, 1998.  Poundage 
quotas  for  the  1996  and  1997  crops  of 
peanuts  were  approved  by  97  percent  of 
peanut  producers  voting  in  a 
referendum  conducted  December  11-14, 
1995. 

The  national  poundage  quota  for  the 
1997  MY  was  established  at  1.133,000 
St.  based  on  the  following  data. 


Estimated  Domestic  Edible  and  Related 
Uses  for  1997-Crop  Peanuts 


Farmer 

ItBin 

stock  equiv- 
alent 

(short  tons) 

Domestic  edible— Domestic 

production: 

For  domestic  food  use 

913,000 

Orvfarm  and  local  sates 

9,000 

Related  uses: 

Crushing  residua)  

120,500 

Shnnkage  and  ottier  losses  .. 

36,500 

Segregation  2  and  3  loan: 

Transfers  to  quota  loan 

5,000- 

Underproduction  .   — 

49,000 

Tow :.. 

1,133,000 

The  estimate  of  MY  1997  domestic 
food  use  of  peanuts  was  developed  in 
two  steps.  First)  the  fanner  stock 
equivalent  of  1,062,500  st  was  estimated 
by  the  USDA  Interagency  Commodity 
Estimates  Committee  (lOEC).  Second, 
this  estimate  was  reduced  by  149,500  st 
to  exclude  peanut  imports,  peanut 
butter  imports,  and  peanut  butter 
exports.  Although  estimates  of  domestic 
edible  utilization  typically  include 
product  exports,  peanut  butter  exports 
are  generally  either  made  fit)m,  or  may 
otherwise  be  credited  under  section 
358e  of  the  1938  Act  as  being  made  from 
additional  peanuts.  MY  1997  farm  use 
and  local  sales  were  estimated  at  1 
percent  ICEC's  MY  1997  production 
estimate.  This  percentage  reflects  the 
average  difference  between  USDA 
production  data  and  Federal-State 
Inspection  Service  inspection  data. 
About  one-half  of  farm  use  and  local 
sales  is  allocated  to  food  use  and  the 
remainder  to  seed,  and  seed  is  excluded 
from  quota  determinations  under 
amendments  to  the  1938  Act  by  the 
1996  Act. 

The  crushing  residual  represents  the 
farmer  stock  equivalent  weight  of 
crushing  grade  kernels  shelled  tmm 
quota  peanuts.  In  any  given  lot  of  farmer 
stock  peanuts,  a  portion  of  such  peanuts 
is  only  suitable  for  the  crushing  market. 
The  quota  consists  of  the  edible  and 
crushing  content  of  the  farmer  stock 
weight  of  quota  peanuts.  The  crushing 
residual  identified  above  reflects  the 
assumption  that  crushing  grade  peanuts 
will  be  about  12  percent,  on  a  farmer 
stock  basis,  of  the  total  of  MY  1997 
domestic  production. 

The  allowance  for  shrinkage  and  other 
losses  is  an  estimate  of  reduced  kernel 
weight  available  for  milling  as  well  as 
for  kernel  losses  due  to  damage,  fire, 
and  spillage.  These  losses  were 
estimated  by  multiplying  a  factor  of  0.04 
times  domestic  food  use.  The  utilized 
factor  is  a  FSA  estimate  equal  to  the 


Federal  Register  /  Vol.  62,  No.  227  /  Tuesday.  November  25,  1997  /  Rules  and  Regulations    62691 


minimum  allowable  shrinkage  used  in 
calculating  a  handler's  obligation  to 
export  or  crush  additional  peanuts  as  set 
forth  in  Section  359e(d)(2)(iv)  of  the 
1938  Act.  Excessive  moisture  and 
weight  loss  due  to  foreign  material  in 
delivered  farmer  stock  peanuts  were  not 
considered  since  such  factors  are 
accounted  for  as  inspection  factors  at 
buying  points  and  do  not  impact  quota 
marketing  tonnage. 

The  adjustment  for  Segregation  2  and 
3  loan  transfers  represent  transfers  of 
Segregation  2  and  3  peanuts  fit)m 
additional  price  support  loan  pools  to 
quota  loan  pools.  Such  transfers  occur 
when  quota  peanut  producers  have 
insufficient  Segregation  1  peanuts  to  fill 
their  quotas  yet  have  Segregation  2  and 
3  peanuts  in  additional  loan  pools 
which  would  have  been  eligible  to  be 
pledged  as  collateral  for  price  support  at 
the  quota  loan  rate,  if  it  were  not  for 
quality  problems.  In  such  cases,  for 
price  support  purposes  only,  these 
peanuts  may  be  pledged  as  collateral  for 
price  support  loans  at  a  discounted 
quota  loan  rate.  Subject  to  a  national 
limit  of  5,000  st,  individual  producers 
can  transfer  up  to  25  pwrcent  of  their 
effective  farm  poundage  quota  fitjm  the 
additional  loan  pool  and  receive  70 
percent  of  the  quota  loan  rate.  Regarding 
the  disposition  of  such  peanuts,  the  CCC 
will  ensure  that  they  are  crushed  for  oil. 

In  addition,  an  allowance  has  been 
made  for  underproduction.  Historically, 
only  92  percent  of  the  quota  has  been 
marketed.  Since  the  1996  Act 
eliminated  the  carryover  of  unmarketed 
quota  pounds,  any  quota  f>oimds  not 
marketed  will  be  a  loss  of  potential 
income  for  producers.  It  is  expected  that 
somewhat  more  than  92  percent  will  be 
marketed.  It  was  assumed,  based  on  a 
consideration  of  all  factors,  that  95.5 
percent  of  the  1997  quota  will  be 
marketed.  This  assimiption,  together 
with  expected  growth  in  domestic 
consumption  of  peanut  products 
through  new  uses  and  a  small  increase 
in  demand  because  of  lower  peanut 
support  prices  resulted  in  the  setting  of 
a  national  peanut  poimdage  quota  of 
1,133.000  st  for  the  1997  MY.  This 
determination  followed  the  publication 
of  a  proposed  rule  on  November  25, 
1996.  in  the  Federal  Register  (61  FR 
59840),  which  set  forth  a  proposed  MY 
1997  national  poundage  quota  level,  an 
additional  price  support  level  and  a 
minimum  CCC  sales  price  for  export 
edible  peanuts  for  sales  of  price  support 
loan  peanuts  of  the  1997  crop. 

There  were  169  letters  received 
comprising  63  separate  conmients  in 
response  to  the  notice  during  the 
comment  period  that  ended  on 
December  10, 1996.  The  63  comments 


addressing  these  issues  represent  29 
manufacturers,  18  Associations,  five 
Members  of  Congress,  four  producers, 
four  shellers,  and  the  three  producer 
owned  cooperatives  that  administer  the 
loan  program.  The  manufacturers  and 
their  associations  were  concerned  with 
adequate  supplies  and  stock  levels. 
Manufacturers  and  their  associations 
mosUy  recommended  quota  levels 
ranging  from  1,400,000  to  1,500,000  st 
for  MY  1997.  Shellers  and  tiieir 
associations  were  concerned  with 
adequate  supplies  and  competitive 
prices  for  export  edible  peanuts. 
Producers  and  their  associations  were 
concerned  with  supplies,  stock  levels 
and  program  costs.  The  Congressional 
letters  counseled  the  Secretary  to  be 
thorough  and  cautious  in  setting  the 
1997  national  peanut  poundage  quota. 

A  significantly  larger  quota 
recommended  by  most  peanut  product 
manufacturers  would  lower  the  price 
received  by  first  buyers  and  could 
slightiy  reduce  cost  to  consumers  for 
peanut  products.  Furthermore,  a 
substantial  increase  in  quota  would 
lower  the  average  producer  price  to  a 
level  near  the  average  national  support 
price.  A  quota  of  1.400,000  to  1.500,000 
st  would  likely  result  in  sufficient 
qualities  and  quantities  of  peanuts 
delivered  at  the  right  time  and  place 
such  that  the  average  price  would  be 
only  slightiy  higher  than  $610  per  st. 
Since  the  demand  for  greater  supplies  of 
peanuts  is  small,  this  level  of  quota 
would  likely  result  in  a  surplus  and  a 
loss  on  loan  placements  for  more  than 
300,000  st  of  peanuts.  These  peanut 
losses  would  be  around  $400  per  st. 
Losses  of  up  to  $120  million  could 
occur  and  result  in  producer 
assessments  of  over  $100  per  st  the 
following  year.  This  level  of  assessment 
could  lower  the  effective  price  received 
by  producers  for  quota  peanuts  in  MY 
1998  to  near  $500  per  st.  In  any  event, 
the  quota  formula  is  set  by  statute  and 
the  determined  quota  was  calculated 
using  that  formula. 

B.  Additional  Peanut  Support  Level 

Section  155(b)(2)  of  the  1996  Act 
provides  that  price  suppKirt  shall  be 
made  available  for  additional  peanuts  at 
such  level  as  the  Secretary  determines 
will  ensure  no  losses  to  CCC  from  the 
sale  or  disposal  of  such  peanuts,  taking 
into  consideration  the  demand  for 
peanut  oil  and  j^eanut  meal,  expected 
prices  of  other  vegetable  oils  and 
protein  meals,  and  the  demand  for 
peanuts  in  foreign  markets. 

The  MY  1997  price  support  level  for 
additional  peanuts  was  announced  at 
$132  per  st  on  February  14,  1997.  The 
national  average  price  support  rate  for 


quota  peanuts,  for  each  of  the  1996 
through  2002  crops,  is  set  at  $610  per 
st  by  the  1996  Act  and  is  codified  at  7 
CFR  section  1446.103.  So  that  both 
prices  may  be  codified  in  the  same 
regulations,  this  final  rule  moves  the 
regulation  setting  out  the  additional 
peanut  price  from  7  CFR  part  1421  to  7 
CFR  part  1446. 

The  MY  1997  price  support  level  for 
additional  peanuts  was  established  at 
$132  per  st  to  ensure  no  losses  to  CCC 
from  the  sale  or  disposal  of  additional 
peanuts.  Peanuts  are  pledged  as 
collateral  for  price  support  loans.  The 
peanuts  are  then  sold  in  order  to  recoup 
the  loan  principal,  interest  and  related 
costs.  The  statutory  factors  have  been 
analyzed  a^  set  out  below.  Based  on 
those  factors,  it  is  anticipated  that  while 
the  current  oil  market  is  strong,  there  is 
enough  uncertainty  in  the  market  to 
suggest  caution. 

In  making  this  determination,  the 
following  market  information  was 
considered: 

1.  The  domestic  use  of  peanut  oil 
during  MY  1997  is  forecast  to  be  92,500 
st,  unchanged  from  MY  1996  projected 
domestic  use.  MY  1997  peanut  oil 
begiiming  stocks  are  expected  to  be 
18,500  st,  down  44  percent  from  MY    • 
1996.  The  MY  1997  average  peanut  oil 
price  is  expected  to  be  $0,380  per 
pound,  down  $0,015  per  pound  from 
MY  1996. 

2.  The  domestic  use  of  peanut  meal 
during  MY  1997  is  forecast  to  be 
140,000  st,  up  5,000  st  from  MY  1996 
projected  domestic  use.  MY  1997 
peanut  meal  beginning  stocks  are 
expected  to  be  4,000  st,  xmchanged  from 
MY  1996.  The  MY  1997  average  peanut 
meal  price  is  expected  to  be  $174.50  per 
st,  down  $60.50  per  st  from  MY  1996, 

3.  The  domestic  disappearance  of 
soybean  oil  during  MY  1997  is  forecast 
to  be  6,850,000  st,  up  1.1  percent  from 
projected  MY  1996  domestic 
disappearance.  MY  1997  soybean  oil 
begiiming  stocks  are  expected  to  be 
1,117,500  st,  up  about  11.2  percent  from 
MY  1996.  The  MY  1997  av»age  soybean 
oil  price  is  expected  to  be  $0,220  per 
poimd,  down  $0,005  per  pound  from 
MY  1996. 

4.  The  domestic  disappearance  of 
cottonseed  oil  during  MY  1997  is 
forecast  to  be  517,500  st,  up  2  percent 
fit>m  projected  MY  1996  domestic 
disappearance.  MY  1997  cottonseed  oil 
beginning  stocks  are  expected  to  be 
55,000  St.  up  10  percent  from  MY  1996. 
The  MY  1997  average  cottonseed  oil 
price  is  expected  to  be  $0,260  per 
pound,  down  $0.0025  per  pound  from 
MY  1996. 

5.  The  domestic  disappearance  of 
soybean  meal  during  MY  1997  is 
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forecast  to  be  27,000,300  st.  up  0.9 
percent  from  projected  MY  1996 
domestic  disappearance.  MY  1997 
soybean  meal  beginning  stocks  are 
expected  to  be  225,000  st,  down  about 
12.5  percent  from  MY  1996.  The  MY 
1997  average  soybean  meal  price  is 
expected  to  be  $227.50  per  st,  down 
$7.50  per  st  from  MY  1996. 

6.  The  domestic  disappearance  of 
cottonseed  meal  during  MY  1997  is 
forecast  to  be  1,690.000  st,  up  0.9 
percent  from  projected  MY  1996 
domestic  disappearance.  MY  1997 
cottonseed  meal  beginning  stocks  are 
expected  to  be  40.000  st.  unchanged 
from  MY  1996.  The  MY  1997  average 
cottonseed  meal  price  is  expected  to  be 
$182.50  per  st,  down  $7.50  pm  st  from 
MY  1996. 

7.  The  world  use  of  peanuts  for  MY 
1996  is  expected  to  be  26.36  million 
metric  tons,  up  slightly  &t>m  MY  1995. 
World  peanut  production  for  MY  1996 
is  forecast  to  be  26.36  million  metric 
tons,  up  1.7  percent  from  MY  1995. 
Ending  stocks  for  MY  1996  are  forecast 
at  0.46  million  metric  tons,  unchanged 
from  1995. 

Discussion  of  Comments 

Ehiring  the  comment  period  there 
were  six  comments  received  concerning 
the  1997  additional  peanut  price 
support  level.  One  sheller  association, 
two  sheller  firms,  and  the  three 
producer-owned  cooperatives  made 
specific  recommendations  on  the 
additional  price  support  level.  They 
recommended  a  range  in  the  price 
support  level  from  no-change  ($132  per 
st  for  the  1996  crop)  up  to  $200  per  st. 
Strong  prices  in  the  oil  seed  complex 
were  cited  as  the  reason  to  increase  the 
additional  price  support  level.  The  final 
determination  was  made  for  the  reasons 
given  above.  Based  on  the  consideration 
of  these  same  factors,  the  1996-crop 
additional  peanut  support  level  was  also 
$132  per  st.  An  analysis  of  the  data  for 
that  year  is  available  from  the  contact 
person  listed  above.  In  the  proposed 
rule  it  was  indicated  incorrectly  that  the 
1996  additional  peanut  price  had  been 
codified  previously  in  7  CFR  part  1421. 
Likewise,  the  1996  price  for  sales  by  the 
(XC  for  export  edible  use  of  1996-crop 
loan  inventory  peanuts  had  also  not 
been  codified.  Both  of  these 
determinations  are  also  codified  in  this 
rule  and  are  given  the  new  locations 
used  for  the  1997  determinations  rather 
than  the  location  for  the  corresponding 
determinations  for  the  prior  years.  This 
change  of  location  is  the  result  of  a 
reorganization  of  Departmental 
regulations  following  the  1996 
legislation  referred  to  earlier. 


C.  Announcement  of  CCC  Sales  Price  for 
Additional  Peanuts  Sold  for  Export 
Edible  Use 

The  establishment  of  a  minimum 
price  at  which  1997-crop  additional 
peanuts  owned  or  controlled  by  CCC 
may  be  sold  for  use  as  edible  peanut^  in 
expori  markets  is  a  discretionary  action. 
The  announcement  of  that  price 
provides  producers  and  handlers  with 
information  to  facilitate  the  negotiation 
of  private  contracts  for  the  sale  of 
additional  peanuts  for  export. 

An  overly  high  price  may  discourage 
private  sales.  If  too  low,  the  minimum 
price  could  have  an  uimecessary, 
adverse  effect  on  prices  paid  to 
producers  for  additional  peanuts.  The 
minimum  price  at  which  1997  crop 
additional  peanuts  owned  or  controlled 
by  CCC  may  be  sold  for  use  as  edible 
peanuts  in  export  markets  was 
established  at  $400  per  st  on  April  30, 
1997.  This  price  should  encourage 
exports  while  providing  price  stability 
for  additional  peanuts  sold  under 
contract.  It  will  also  assure  handlers  that 
CCC  will  not  undercut  their  export 
contracting  efforts  with  offerings  of 
additional  peanuts  for  export  edible 
sales  below  the  minimum  sales  price. 

Discussion  of  Comments 

During  the  comment  period  seven 
comments  were  received  concerning  the 
minimum  export  edible  sales  price. 
Four  suggested  keeping  the  price  at 
$400  per  st,  and  three  suggested 
lowering  it  to  between  $300  and  $375 
per  St.  Producer  groups  preferred 
keeping  the  minimum  price  at  $400  per 
ton  while  shellers  preferred  lowering  it. 
The  final  price  was  set  based  on  the 
factors  set  forth  above.  However,  the 
[Department  plans  to  seek  comments  on 
this  discretionary  price  for  subsequent 
years  to  determine  whether  there  should 
be  a  new  method  proposed  for 
determining  the  price.  As  indicated,  the 
1996-crop  CCC  price  was  the  same 
amount  for  the  same  reasons  and  that 
amount  is  also  codified  in  this  rule. 

In  addition,  this  rule  provides  a  minor 
revision  of  the  provisions  of  7  CFR 
1421.27  with  respect  to  the  listing  of  the 
minimum  sales  price  for  certain  sales  in 
situations  where  the  farmer  has  a  farm- 
stored  price  support  loan.  The  current 
regulations  have  an  unnecessary 
reference  to  the  sales  price  for  export 
edible  use  of  1996  crop  farm-stored 
peanuts.  The  reference  is  removed  in 
this  final  rule,  which  does  not  change 
the  substance  of  the  rule.  The 
regulations  in  7  CFR  part  1421  will 
simply  rely  on  the  announcement  of  the 
general  price  or  export  edible  use  sales 


by  CCC  of  loan  peanuts  which  will  now 
be  codified  in  7  CFR  part  1446. 

List  of  Subiects 

7  CFR  Part  729 

Peanuts,  Penalties,  Poundage  quotas, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  1421 

Loan  programs,  Agriculture  loan  and 
loan  deficiency  payments,  Peanuts, 
Reporting  and  recordkeeping 
requirements.  Warehouses. 

7  CFR  Part  1446 

Loan  program — Agricultiue,  Peanuts, 
Price  support  programs.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  this  final  rule  amends  7 
CFR  parts  729. 1421  and  1446  as 
follows: 

PART  729— PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301, 1357  et  seq.. 
1372, 1373, 1375.  and  7271. 

2.  Section  729.216  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  729.216    National  poundage  quota 

•        *        •        •        • 

(c)  Quota  determination  for  individual 
marketing  years  (excluding  seed): 

(lyThe  national  poundage  quota  for 
quota  peanuts  for  marketing  year  1996 
is  1,100,000  short  tons. 

(2)  The  national  poundage  quota  for 
quota  peanuts  for  marketing  year  1997 
is  1,133,000  short  tons. 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

3.  The  authority  citation  for  7  CFR 
part  1421  continues  to  read  as  follows: 

Anthority:  7  U.S.C.  7231-7239?  7237;  and 
15  U.S.C.  714b  and  714c. 

4.  Section  1421.27  is  amended  by:  in 
paragraph  "(a)(2),"  adding  the  word 
"and"  after  the  semicolon;  removing 
paragraph  "(a)(3)",  and  redesignating 
paragraph  "(a)(4)"  as  paragraph  "(a)(3)." 

PART  1446-PEANUTS 

5.  The  authority  citation  for  7  CFR 
part  1446  continues  to  read  as  follows: 

Anthority:  7  U.S.C  7271. 15  O.S.C.  714b 
and  714c. 


§1446.103    [Ar 

6.  Section  1446.103  is  amended  by 
adding  the  words  "as  set  out  in 
§  1446.310"  after  "aimounced  by  the 
Secretary"  to  the  definition  of  "Support 
rate"  in  that  section. 


Federal  Register  /  Vol.  62.  No.  227  /  Tuesday.  November  25,  1997  /  Rules  and  Regulations 


62693 


7.  Two  new  sections,  §§  1446.310  and 
1446.311,  are  added  to  subpart  C  to  read 
as  follows: 

11446.310    Additional  peanut  support 


(a)  The  national  support  rate  for 
additional  peanuts  for  the  1996  crop  is 
$132  per  short  ton. 

(b)  The  national  support  rate  for 
additional  peanuts  for  the  1997  crop  is 
$132  per  short  ton. 

S  1446.311    Minimum  CCC  aalMprfca  for 
certain  peanuts. 

(a)  The  minimum  CCC  sales  price  for 
additional  peanuts  to  be  sold  from  the 
price  support  loan  inventory  for  export 
edible  use  fit)m  the  1996  crop  is  $400 
per  short  ton. 

(b)  The  minimum  CCC  sales  price  for 
additional  peanuts  to  be  sold  from  the 
price  support  loan  inventory  for  export 
edible  use  &t>m  the  1997  crop  is  $400 
per  short  ton. 

Signed  at  Washington,  DC,  on  October  26, 
1997. 

Brace  R.  Weber, 

Acting  Administrator.  Farm  Sennce  Agency 
and  Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 
[FR  Doc.  97-30965  Filed  11-24-97;  8:45  am] 

■NXING  CODE  »41(MM-I> 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1437 

RIN  066fr-AF23 

Nonlnsured  Crop  Disaster  Assistance 
Program;  Correction 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACnOH:  Interim  rule  with  request  for 
comments;  correction. 


StiMMARY:  In  the  interim  rule  published 
in  the  Federal  Register  on  October  17, 
1997  (62  FR  53929)  the  comment  penod 
was  inadvertently  omitted.  This 
correction  announces  the  comment 
period. 

DATES:  The  interim  rule  was  efifoctive  on 
October  17,  1997.  Comments  on  this 
rule  must  be  received  on  or  before 
January  26, 1998  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
mailed  to  Sean  O'Neill.  Chief, 
Noninsured  Assistance  Branch  (NAB). 
Production.  Emergencies,  and 
Compliance  Division  (PECD),  Farm 
Service  Agency  (FSA).  United  States 
Department  of  Agriculture,  STOP  0517. 


1400  Independence  Avenue,  SW, 
Washington,  D.C.  20250-0526; 
telephone  (202)  720-9003. 

TOR  FURTHER  INFORMATION  CONTACT. 
Sean  O'Neill,  Chief,  Noninsured 
Assistance  Branch  (NAB),  Production, 
Emergencies,  smd  Compliance  Division 
(PECD),  Farm  Service  Agency  (FSA), 
United  States  Department  of 
Agriculture,  STOP  0517. 1400 
Independence  Avenue.  SW. 
Washington.  D.C.  20250-0526; 
telephone  (202)  720-9003. 

Signed  at  Washington,  DC,  on  November 
18, 1997. 

Keith  Kelly. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  97-30966  Filed  11-24-97;  8:45  am] 

BIUJNQ  COOe  3410-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Oocfcat  No.  971014243-7243-01] 

Monterey  Bay  National  Marine 
Sanctuary 

AGENCY:  Sanctiiaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTXM:  Final  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
amending  the  regulations  for  the 
Monterey  Bay  National  Marine 
Sanctuary  (MBNMS  or  Sanctuary)  to 
allow  the  delegation  of  the  authority  to 
object  to  or  impose  terms  or  conditions 
>on  the  exercise  of  any  valid  lease, 
permit,  license,  approval  or  other 
authorization  issued  after  January  1. 
1993  (the  effective  date  of  the  MBNMS 
designation)  bom  the  Director  of  the 
Office  of  Ocean  and  Coastal  Resource 
Management  (Director)  to  other  Federal 
officials  below  the  Director's  level;  for 
example,  the  Sanctuary  Manager. 

DATES:  This  rule  will  be  effective  on 
November  25, 1997. 

FOR  FURTHER  INFORINATION  CONTACT: 
Scott  Kathey  at  (408)  647-4251  or 
Elizabeth  Moore  at  (301)  713-3141  ext. 
170. 


SUPPLBMENTARY  INFORMATION: 

L  Summary  of  the  Proposed  Regulatory 
Amendment 

The  MBNMS  regidaUons  at  15  CFR 
922.132(a)  prohibit  a  relatively  narrow 
range  of  activities  and  thus  make  it 
unlawful  for  any  person  to  conduct 
them  or  cause  them  to  be  conducted. 

Under  15  CFR  922.49  (Notification 
and  review  of  applications  for  leases, 
licenses,  permits,  approvals  or  other 
authorizations  to  conduct  a  prohibited 
activity),  the  MBNMS  prohibitions  do 
not  apply  to  any  activity  authorized  by 
any  valid  lease,  permit,  license, 
approval  or  other  authorization  issued 
after  the  effective  date  of  the  Sanctuary 
designation  (i.e.,  January  1. 1993  for  the 
MBNMS)  by  any  Federal,  State  or  local 
authority  of  competent  jurisdiction, 
provided  that  the  applicant  for  sudi 
authorization  complies  with  the 
procedures  of  section  922.49.  The 
Director  is  required  to  notify  the 
applicant  whether  he  or  she  has  an 
objection  to  issuance  of  the 
authorization  and  what  terms  and 
conditions  he  or  she  deems  necessary  to 
protect  Sanctuary  resources  or  qualities. 

Section  922.134(a)  of  the  MBNMS 
regulations  states  "The  authority 
granted  the  Director  imder  §  922.49  to 
object  to  or  impose  terms  or  conditions 
on  the  exercise  of  any  valid  lease, 
permit,  license,  approval  or  other 
authorization  issued  after  January  1, 
1993  may  not  be  delegated  or  otherwise 
assigned  to  other  Federal  officials  below 
the  Director's  level."  This  provision 
prevents  the  Director  from  delegating 
this  authority  to  the  Sanctuary  Manager 
of  the  MBNMS  or  any  other  Federal 
official  below  the  Director's  level.  The 
Sanctuary  Manager  currentiy  has  the 
delegated  authority  to  issue  Sanctuary 
permits.  Further,  the  MBNMS  is  the 
only  Sanctuary  of  the  twelve  in  the 
National  Marine  Sanctuary  Program  in 
which  the  authority  to  object  to  or 
impose  terms  and  conditions  under  . 

§  922.49  cannot  be  and  has  not  been 
delegated  to  the  Sanctuary  Manager. 
ConsequenUy,  this  rule  amends  the 
MBNMS  regulations  to  allow  for  the 
delegation  to  the  Sanctuary  Manager  or 
any  other  Federal  official  below  the 
Director's  level  of  the  authority  to  object 
to  or  impose  terms  or  conditions  on  die 
exercise  of  any  valid  lease,  permit, 
license,  approval  or  other  authorization 
issued  after  January  1, 1993,  purauant  to 
§922.49. 
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n.  Miscellaneous  Rulemaking 
Requirements 

Executive  Order  12866:  Regulatory 
Impact 

NOAA  has  concluded  that  this 
regulatory  action  is  not  significant 
within  the  meaning  of  section  3(f)  of 
Executive  Order  12866  because  it  will 
not  result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  or  public  health  and 
safety; 

(2)  A  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  A  material  alteration  of  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs  or  rights  and 
obligations  of  such  recipients;  or 

(4)  Novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

The  Office  of  Management  and  Budget 
has  concurred  in  this  determination. 

Executive  Order  12612:  Federalism 
Assessment 

This  r^julatory  action  does  not  have 
sufBcient  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

Paperwork  Reduction  Act 

This  rule  would  not  impose  an 
information  collection  requirement 
subfect  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3500  et  seq. 

Administrative  Ihvcedure  Act 

This  rule  is  exempt  bom  the 
rulemaking  requirements  of  5  U.S.C.  553 
by  paragraph  (a)(2)  of  that  section 
because  it  is  a  matter  relating  to  agency 
management. 

Regulatory  Flexibility  Act 

Because  this  rule  is  not  required  to  be 
issued  with  prior  notice  and 
opportunity  for  public  comment  by  5 
U.S.C  553  or  by  any  other  law,  it  is  not 
subject  to  the  Regulatory  Flexibility  Act 
requirement  for  preparation  of  a 
regulatory  flexibility  analysis,  and  none 
has  been  prepared. 

List  of  Subfects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 


(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  November  13, 1997. 
Nancy  Foatar, 

Assistant  Administrator  for  Ocean  Senrices 
and  Coaxal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  part  922  is  proposed  to 
be  amended  as  follows: 

PART  922— {AMENDED] 

1.  The  authority  citation  for  Part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

Suljpart  M — Monterey  Bay  National 
Marine  Sanctuary 

f  922.134    [Amended] 

2.  Section  922.134  is  amended  by 
removing  and  reserving  paragraph  (a). 

|FR  Doc.  97-30367  Filed  11-24-97;  8:45  am] 
aaxJNO  cooc  ssio-os-m 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  51 
[Public  Notice  26321 

Passport  Procedures — Amendment  to 
Restriction  of  Passports  Regulation 

AGENCY:  Bureau  of  Consular  Affairs, 
Department  of  State. 
ACTION:  Interim  final. 

StJMMARY:  This  interim  final  rule  would 
add  one  new  ground  for  denying, 
revoking  or  canceling  a  passport.  The 
interim  final  rule  would  require  the 
Secretary  of  State  to  deny  a  passport  to 
a  person  who  has  been  certified  by  the 
Secretary  of  Health  and  Human  Services 
upon  receipt  of  a  State  Agency 
determination  to  be  in  arrears  of  child 
support  by  an  amount  exceeding 
$5,000.00,  and  would  except  fitim 
review  adverse  actions  on  that  ground. 
EFFECTIVE  DATE:  October  1, 1997. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  conunents  on 
or  before  December  26, 1997. 
ADDRESSES:  Director,  Office  of  Passport 
Policy  and  Advisory  Services,  1111  19th 
Sbreet.  N.W.,  Suite  260,  Washington. 
D.C.  20524. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Sharon  E.  Palmer-Royston,  Office  of 
Passport  Policy  and  Advisory  Services. 
Bureau  of  Consular  Affairs,  Department 
of  State  (202)  955-0231. 
8UPPt.EMENTARY  INFORMATION:  Section 
51.70(a)  of  the  passport  regulations  in 
Tide  22  of  the  Code  of  Federal 


Regulations  provides  the  grounds  other 
than  noncitizenship  which  require  the 
Secretary  of  State  to  refuse  to  issue  a 
passport.  Section  452(k)  of  the  Social 
Sectirity  Act  (Pub.  L.  93-647,  42  U.S.C. 
652)  as  added  by  Section  370  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act 
(PRWORA)  of  1996  (Pub.  L.  104-193), 
effective  October  1, 1997:  (1)  Requires 
that  the  Secretary  of  Health  and  Human 
Services  shall  transmit  to  the  Secretary 
of  State  a  certification  by  a  State  agency 
in  accordance  with  the  requirements  of 
section  454(31)  of  the  Act  of  a 
determination  that  an  individual  owes 
arrearages  of  child  support  in  an  amount 
exceeding  $5,000.00;  and,  (2)  requires 
that  the  Secretary  of  State  shall,  upon 
receipt  of  such  certification  by  the 
Secretary  of  Health  and  Human 
Services,  refuse  to  issue  a  passport  to 
such  individual,  and  authorizes  the 
Secretary  to  revoke,  restrict,  or  limit  a 
passport  previously  issued  to  such  an 
individual. 

This  interim  final  rule  would  amend 
the  existing  regulation  at  section 
51.70(a)  of  Tide  22  of  the  Code  of 
Federal  Regulations  by  the  addition  of  a 
new  section  51.70(a)(8)  to  require  the 
Secretary  of  State  to  refuse  to  issue  a 
passport,  except  one  limited  for  direct 
return  to  the  United  States,  to  a  person 
who  has  been  certified  by  the  Secretary 
of  Health  and  Human  Services  to  be  in 
arrears  of  child  support  by  an  amount 
exceeding  $5,000.00.  The  Department  of 
State  is  already  authorized  by  the 
provisions  in  §  51.72(a)  of  Tide  22  of  the 
Code  of  Federal  Regulations  to  revoke  or 
restrict  or  limit  a  passport  where  a 
national  would  not  be  entitied  to  the 
issuance  of  a  new  passport  imder 
section  51.70  of  Titie  22  of  the  Code  of 
Federal  Regulations. 

The  Department  of  State  is  required 
by  the  provisions  in  section  51.75  of 
Tide  22  of  die  Code  of  Federal 
Regulations  to  notify  any  person,  who  is 
the  subject  of  a  passport  denial  or 
cancellation  and  revocation,  in  writing 
of  \hb  reasons  for  the  adverse  action.  In 
this  regard,  subsection  452(k)(3)  of  the 
Social  Security  Act  (Pub.  L.  93-647),  as 
added  by  section  370  of  the  PRWORA 
(Pub.  L.  104-193),  provides  that  the 
Secretary  of  State  shall  not  be  liable  to 
an  individual  for  any  action  with 
respect  to  certification  by  a  State  agency 
under  this  section;  and,  section 
454(31)(A)  of  the  Social  Security  Act 
(Pub.  L.  93-647)  requires  that  State 
agencies  afford  each  individual 
concerned  with  notice  of  the 
determination  of  their  arrearage  of  child 
support  in  an  amount  exceeding 
$5,000.00  and  the  consequences  thereof, 
and  an  opportunity  to  contest  the 
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determination.  Therefore,  the  remedy  of 
any  individual  who  is  the  subject  of  a 
passport  denial,  revocation,  restriction 
or  limitation  due  to  arrearages  of  child 
support  in  an  amount  exceeding 
$5,000,000  lies  only  with  the  State 
agency,  and  no  administrative  review  by 
the  Department  of  State  under  the 
provisions  in  §§  51.81  through  51.89  of 
Tide  22  of  die  Code  of  Federal 
Regulations  will  be  performed.  Section 
51.80  of  Tide  22  of  the  Code  of  Federal 
Regulations  is  amended  to  exempt  this 
reason  for  passport  denial  firom 
entidement  to  a  hearing. 

These  changes  to  the  regulations  are 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
5  U.S.C.  605(b).  In  addition,  diey  will 
not  impose  information  collection 
requirements  under  the  provisions  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35.  Nor  do  these  rules  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12988.  These 
rules  are  exempt  form  review  under  E.O. 
12988  but  have  been  reviewed  and 
found  to  be  consistent  with  the 
objectives. 

r  or  the  reasons  set  forth  in  the 
preamble,  part  51  to  tide  22  is  amended 
as  follows: 

PART  51— PASSPORTS 

1.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authoritjr:  22  U.S.C.  211a,  as  amended;  8 
U.S.C.  1104(d);  22  U.S.C.  2651a,  3926;  sec. 
122(d)(3),  Pub.  L.  98-164,  97  Stat.  1017;  31 
U.S.C.  9701;  E.O.  11295,  3  CFR,  1966-1970 
Comp.,  p  570;  Pub.  L.  100-690:  sec.  129,  Pub. 
L.  102-138, 105  Stat  661;  sec.  503,  Pub.  L. 
102-140,  105  Stat.  820;  Title  V,  Pub.  L.  103- 
317,  108  SUt.  1724;  sec.  452(k)  and  sec. 
454(31),  Pub.  L.  93-647,  42  U.S.C.  652,  as 
amended  by  sec.  370,  Pub.  L.  104-193, 110 
Stat.  2251-2252. 

2.  Section  51.70(a)  is  amended  as 
follows: 

a.  Substitute  ";  or"  for  the  period  after 
parao-aph  (a)(7). 

b.  Add  paragraph  (a)(8)  to  read  as 
follows: 

S  51.70    DenM  o(  pasapofts. 

(a)*  •  • 

(8)  The  applicant  has  been  certified  by 
the  Secretary  of  Health  and  Human 
Services  as  notified  by  a  State  agency 
under  42  U.S.C.  652(k)  to  be  in  arrears 
of  chUd  support  in  an  amount  exceeding 
$5,000.00. 

§51.80    [Revised] 

3.  Section  51.80  is  revised  to  read  as 
follows: 

The  provisions  of  §§  51.81  through 
51.89  shall  not  apply  to  any  action  of 


the  Secretary  of  State  taken  on  an 
individual  basis  in  denying,  restricting, 
revoking  or  invalidating  a  passport  or  in 
any  other  way  adversely  affecting  the 
ability  of  a  person  to  receive  or  use  a 
passport  by  reason  of: 
(aT  Noncitizenship. 

(b)  Refusal  under  the  provisions  of 
§  51.70(a)(8), 

(c)  Refusal  to  grant  a  discretionary 
exception  under  the  emergency  or 
humanitarian  relief  provisions  of 

§  51.71(c),  or 

(d)  Refusal  to  grant  a  discretionary 
exception  from  geographical  limitations 
of  general  applicability.  The  provisions 
of  this  subpart  shall  otherwise 
constitute  the  administrative  remedies 
provided  by  the  IDepartment  to  persons 
who  are  the  subject  of  adverse  action 
under  §  51.70,  §  51.71  or  §  51.72. 

Dated:  November  6, 1997. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consuiar  Affairs. 
IFR  Doc.  97-30762  Filed  11-24-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[TN  8»-1-«e02a:  TN  127-1-«803a;  FRL- 
5923-2) 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Tennessee: 
Redesignatlon  of  the  Polk  County  and 
New  Johnsonville  Sulfur  Dioxide 
Nonattainntent  Areas  to  Attainment 

AQENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving 
maintenance  plans  and  requests  for 
redesignation  of  the  Polk  County  area 
and  portions  of  Benton  and  Humphreys 
Counties,  Tennessee,  surrounding 
TVA's  Johnsonville  plant  (New 
Johnsonville  area)  tmm  nonattainment 
to  attainment  for  the  sulfur  dioxide 
(SO2)  National  Ambient  Air  Quality 
Standards  (NAAQS),  pursuant  to 
requests  submitted  on  January  6, 1988, 
July  12, 1990,  December  17, 1993.  and 
April  17,  1995,  by  the  State  of 
Tennessee,  through  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC). 
DATES:  This  final  rule  is  effective 
January  26, 1998  unless  notice  is 
received  by  December  26, 1997  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to: 


For  the  Polk  County  area:  Scott  M. 
Martin,  Regulatory  Plaiming  Section. 
Air  Plaiming  Branch,  Air,  Pesticides  k 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  61 
Forsyth  Street,  Adanta,  Georgia  30303. 

For  the  New  Johnsonville  area:  Steven 
M.  Scofield,  Regulatory  Planning 
Section.  Air  Planning  Branch,  Air. 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Adanta,  Georgia  30303. 

Copies  of  the  dociunents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency.  401  M  Street,  SW, 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Plaiming  Branch.  61 

Forsyth  Street,  Adanta,  Georgia 

30303. 

Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  Polk  County  area:  Scott  M.      , 
Martin,  Regulatory  Planning  Section. 
Air  Planning  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  61 
Forsyth  Street.  AUanta,  Georgia  30303. 
The  telephone  number  is  404/562-9036. 

For  the  New  Johnsonville  area:  Steven 
M.  Scofield,  Regulatory  Planning 
Section,  Air  Planning  Branch.  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Adanta,  Georgia  30303.  The  telephone 
number  is  404/562-9034. 

SUPPLBMENTARY  INFORMATION: 

In  a  Federal  Register  document 
published  March  3, 1978,  (43  FR  8962) 
the  Polk  County  and  New  Johnsonville 
areas  were  designated  nonattainment  for 
SO2.  On  July  12,  1990,  die  State  of 
Tennessee,  through  the  TDEC, 
submitted  a  request  for  redesignation  of 
the  Polk  County  SO2  nonattainment  area 
to  attainment.  This  request  did  not 
contain  a  maintenance  plan,  including 
contingency  measures,  as  required  in 
section  107(d)(3)(E)  of  the  Clean  Air  Act 
(CAA).  Subsequendy.  on  April  17. 1995, 
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the  State  submitted  a  maintenance  plan 
that  completed  the  redesignation 
request  The  State  of  Tennessee  has  met 
all  of  the  CAA  requirements  for 
redesignation  pursuant  to  Section 
107(d)(3)(E). 

On  January  6, 1988.  the  State  of 
Tennessee,  through  the  TDEC. 
submitted  a  request  for  redesignation  of 
the  New  Johnsonville  SO2 
nonattainment  area  to  attainment.  The 
submittal  was  not  approvable  due  to 
stack  height  issues  that  were  afiiected  by 
a  January  22, 1988,  court  decision, 
which  prohibited  EPA  &om  exempting 
stack  height  increases  &om 
demonstration  requirements.  Since  the 
1990  amendments  to  the  CAA.  it  has 
been  EPA's  policy  to  approve 
redesignation  requests  affected  by  that 
court  decision.  However,  this  request 
did  not  contain  a  maintenance  plan, 
including  contingency  measiires,  as 
required  in  section  107(d)(3)(E)  of  the 
CAA.  Subsequently,  on  December  17, 
1993,  the  State  submitted  a  maintenance 
plan  that  completed  the  redesignation 
request.  The  State  of  Tennessee  has  met 
all  of  the  CAA  requirements  for 
redesignation  pursuant  to  Section 
107(d)(3)(E). 

SecUon  107(d)(3)(E)(i).  The 
Administrator  has  determined  that  the 
area  has  attained  the  NAAQS. 

Tennessee  submitted  air  quality  data 
demonstrating  attainment  with  both  the 
primary  and  secondary  SO2  NAAQS  for 
the  years  1988  and  1989  in  the  Polk 
County  area  and  1981  through  1993  in 
the  New  johnsonville  area.  As  required 
by  the  EPA  for  SCh  redesignations,  a 
nonattainment  area  must  demonstrate 
attainment  by  showing  no  more  than 
one  exceedance  annually  for  two 
complete,  consecutive  calendar  years 
and  must  continue  in  attaiiunent  status 
until  the  final  notice  approving  such 
redesignation  is  effective.  During  that 
period  there  were  no  exceedances  in  the 
Polk  County  area  and  one  exceedance  of 
each  of  the  primary  and  secondary 
NAAQS  during  1986  in  the  New 
Johnsonville  area,  and  hence,  no 
violations  of  the  SO2  NAAQS.  Both 
areas  have  continued  to  monitor 
attaiiunent  of  the  SO3  NAAQS  to  date. 

Section  107(d)(3)(E)(ii).  The 
Administrator  has  fully  approved  the 
applicable  implementation  plan  for  the 
area  under  Section  llO(k). 

The  Tennessee  SQ2  State 
Implementation  Flan  (SIP)  is  fully 
approved  and  meets  all  requirements 
imder  section  llO(k)  which  are 
applicable  to  the  Polk  County  and  New 
Johnsonville  areas.  Additionally, 
Reasonably  Available  Control 
Technology  (RACT)  emission  limits  for 
sources  located  in  the  Polk  County  area 


are  specified  in  Rule  1200-3-19-.19  of 
the  Tennessee  Air  Pollution  Control 
regulations  and  RACT  limits  for  the 
New  Johnsonville  area  are  specified  in 
Rule  1200-3-1 9-.  14  of  the  Tennessee 
Air  Pollution  Control  regulations.  TDEC 
Rule  1200-3-1 9-.  19  be(^me  federally 
enforceable  after  EPA  approval  and 
publication  in  the  Federal  Register  on 
February  6, 1980  (45  FR  8004)  aiul  May 
27,  1982  (47  FR  23160)  and  TDEC  Rule 
1200-3-19-.14  became  federally 
enforceable  after  EPA  approval  and 
publication  in  the  Federal  Register  on 
April  7,  1993  (58  FR  18011). 

SecUon  107(d)(3)(E)(iii).  The 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions. 

The  BIT  Manufactiuing,  Inc.  facility  is 
the  only  significant  source  of  SO2 
emissions  located  in  or  impacting  the 
Polk  County  area.  The  TDEC  submits 
that  the  present  SIP  is  adequate  and  the 
RACT  emission  limitations  contained  in 
TDEC  Rule  1200-3-19-.19  have 
resulted  in  permanent  and  enforceable 
reductions  in  emissions.  TDEC  Rule 
1200-3-19-.19  became  federally 
enforceable  after  EPA  approval  and 
publication  in  the  Federal  Register  on 
February  6.  1980  (45  FR  8004),  and  May 
27,  1982  (47  FR  23160). 

For  the  New  Johnsonville  area,  the 
State  has  demonstrated  that  the  present 
SIP  is  adequate  and  the  RACT  emission 
limitations  contained  in  TDEC  Rule 
1200-3-19-.14  have  resulted  in 
permanent  and  enforceable  reductions 
in  emissions.  TDEC  Rule  1200-3-1 9-.  14 
became  federally  enforceable  after  EPA 
approval  and  publication  in  the  Federal 
Krister  on  April  7,  1993  (58  FR  18011). 

Section  107(d)(3)(E)(iv).  The 
Administrator  has  fully  approved  a 
maintenance  plah  for  the  area  as 
meeting  the  requirements  of  section 
175A. 

Section  175  A  of  Part  D  of  the  CAA 
requires  maintenance  and  contingency 
plans  for  nonattainment  areas  before 
redesignation  can  occur.  As  required  by 
section  175 A  the  TDEC  submitted  to  the 
EPA  air  dispersion  modeling  which 
demonstrated  maintenance  of  the  SO2 
NAAQS.  The  TDEC  used  EPA  approved 
modeU  ISC2  and  COMPLEXl  (VALLEY 
screening  mode)  as  their  dispersion 
models.  Additionally,  for  both  areas,  the 
TDEC  will  evaluate  any  permittable  SO2 
emissions  increases  from  existing 
sources,  or  any  permittable  SO2 
emissions  from  any  new  source  that 


might  locate  in  the  area,  with 
atmospheric  dispersion  modeling  to 
ensure  that  compliance  with  the 
NAAQS  for  SO2  is  maintained.  The 
maintenance  plan  is  to  be  in  effect  for 
a  ten  year  period  after  redesignation  of 
the  area.  The  State  must  also  submit  an 
additional  plan.  8  years  after 
redesignation  of  the  area,  for 
maintaining  the  NAAQS  for  10  years 
after  the  expiration  of  the  initial  10-year 
maintenance  period.  In  the  case  of  the 
Polk  County  area,  attainment  of  both  the 
primary  and  secondary  NAAQS  has 
been  evident  since  1988.  The  RACT 
standards  in  place  have  achieved  the 
desired  effect  of  a  maintenance  plan. 
Therefore,  the  maintenance  plan  for  the 
Polk  County  area  will  also  include 
continued  implementation  of  the  RACT 
standards  specified  in  TDEC  Rule  120O- 
3-19-.19.  In  the  case  of  the  New 
Johnsonville  area,  attainment  of  both  the 
primary  and  secondary  NAAQS  has 
been  evident  since  1981.  The  RACT 
standards  in  place  have  achieved  the 
desired  effect  of  a  maintenance  plan. 
Therefore,  the  maintenance  plan  for  the 
New  Johnsonville  area  will  also  include 
continued  implementation  of  the  RACT 
standards  specified  in  TDEC  Rule  1200- 
3-19-.14. 

Any  violation  of  the  NAAQS  for  SCb 
will  trigger  initiation  of  TDEC's 
contingency  plan  for  the  Polk  County 
and  New  Johnsonville  areas.  TDEC 
regulations  contained  in  Chapter  20 
require  companies  to  maintain  logs  for 
malfunctions  and  upsets.  This  includes 
production  of  records  and  log  notes 
regarding  operation  of  processes  or  fuel 
burning,  control  room  data,  and 
pollution  control  equipment  data.  In  the 
event  of  exceedances  of  the  NAAQS,  a 
field  visit  within  30  days  will  be 
conducted  by  the  TDEC  and  a  field 
report  shall  be  completed  within  45 
days  concerning  the  findings  and 
conclusions.  The  following  three-fold 
approach  shall  be  utilized  based  on  the 
particular  situation  described  below. 

1.  If  current  SIP  emission  limits  are 
exceeded,  then  the  TDEC  will  proceed 
with  enforcement  action  according  to 
the  Tennessee  EPA  enforcement 
agreement.  Corrective  action  measures 
will  be  required  by  the  TDEC  in  a  timely 
maimer.  The  TDEC  requires  a  form 
entitled  APC-19,  "Proposed  Schedule 
for  Corrective  Action",  to  be  returned 
which  outlines  specific  measures  and 
time  frames  for  facilities  to  bring  the 
violating  source  into  compliance  in  a 
timely  manner. 

2.  If  no  emission  limits  are  exceeded 
and  it  is  determined  that  the  current  SIP 
requirements  are  inadequate  to  maintain 
the  NAAQS,  within  60  days  of  issuance 
of  the  field  report  revised  SIP  permits 
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■  with  more  stringent  emission  limits  will 
be  formulated.  A  compliance  schedule 
to  achieve  the  revised  emission  limits 
will  be  incorporated  in  any  new  permits 
as  part  of  the  $IP. 

3.  If  there  is  an  exceedance  of  the  SO2 
standard  and  no  emission  limit  is 
violated  and  the  TDEC  has  evidence  that 
the  ambient  exceedance  resulted  from  a 
permitted  source  or  a  non-permitted 
source  due  to  an  accidental  release,  the 
situation  would  be  handled  using  one  of 
the  two  following  methods. 

(1)  If  the  source  is  permitted  and  is 
within  the  maintenance  area,  a  plan  of 
future  action  will  be  formulated  within 
90  days  by  the  facility  acceptable  to  the 
TDEC  to  either  prevent  and/or  handle 
incidents  of  this  natiue. 

(2)  If  the  source  is  not  permitted,  the 
TDEC  will  contact  the  party  and 
negotiate,  if  possible,  a  voluntary  plan 
of  action  for  the  futiu^. 

Section  107(d)(3)(E)(v).  The  State 
containing  such  area  has  met  all 
requirements  applicable  to  the  area 
under  Section  110  and  Part  D. 

Tennessee  has  complied  with  all 
requirements  for  section  110  of  the  CAA 
and  part  D.  The  implementation  plan 
meets  the  requirements  of  section  110  of 
the  CAA  and  the  RACT  plan  in  place 

■  provides  specific  emission  limits  to 
minimize  SO2  emissions.  Part  D  entitled 
Plan  Requirement  for  Nonattainment 
Area  lists  general  plans  for 
nonattainment  areas  which  include 
attainment  dates,  incorporating  RACT, 
tracking  reasonable  further  progress 
(RFP),  compiling  periodic  inventories, 
adopting  enforceable  measures,  and 
permitting  new  and  modified  sources  in 
accordance  with  section  173  while  not 
interfering  with  RFP.  All  of  the  above 
measures  have  been  adopted  by  the 
TDEC  and  approved  in  the  SIP. 
Therefore,  all  of  the  requirements  for 
section  107(d)(3)(E)  have  been  satisfied. 

Final  Action 

In  this  action.  EPA  is  approving  the 
Polk  County  area  SO^  maintenance  plan 
submitted  on  April  17,  1995,  and  the 
New  Johnsonville  area  SO2  maintenance 
plan  submitted  on  December  17, 1993. 
because  both  meet  the  requirements  of 
section  175 A.  In  addition,  the  Agency  is 
approving  the  request  to  redesignate  the 
Polk  County  and  New  Johnsonville  SO2 
areas  to  attainment,  because  the  State 
has  demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation. 

The  SO2  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  SO2  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 


delete,  alter,  or  rescind  any  of  the.  SO2 
emission  limitations  and  restrictions 
contained  in  the  approved  SO2  SIP. 
Changes  to  SO2  SIP  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  [section 
173(b)  of  the  CAA]  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(aM2)(H)oftheCAA. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  tbe 
Agency  views  this  as  a  noncontroveraial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociiment  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  26, 1998 
unless,  by  December  26, 1997  adverse  or 
critical  comments  are  received,  or  the 
areas  fail  to  continue  in  attainment 
status  until  the  final  notice  approving 
such  redesignation  is  effective. 

U  the  EPA  receives  such  comments  or 
the  areas  fail  to  continue  in  attainment 
status  until  the  final  action  approving 
such  redesignation  is  effective,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  26. 1998. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futuire 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  60^.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affiacts  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Regional  Administrator  certifies 
that  the  approval  of  the  redesignation 
request  will  not  affect  a  substantial 
number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  Mcurch  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
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U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.Q  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Qoan 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Apynls  for  the 
appropriate  circuit  by  January  26,  1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 


Dated:  October  10. 1997. 
A.  Stanley  Meiburg, 
Acting  Regional  Adniinistrator. 

Chapter  I,  tide  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aathority:  42  U.S.C  7401-7671q. 

Subpart  RR — ^Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraphs  (c)(159)  and  (160)  to 
read  as  follows: 

SS2.2220    UentfficatkMi  of  plan. 


(c)*  •  • 

(159)  The  maintenance  plan  and 
redesignation  request  for  the  Polk 
County  area  submitted  by  the  Tennessee 
Department  of  Environment  and 
Conservation  on  April  17,  1995,  as  part 
of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Tennessee 
Department  of  Environment  and 
Conservation  Board  Order  Number  95- 
24:  VI.  Maintenance  and  contingency 
plan  adopted  on  April  12, 1995. 

(ii)  Other  material.  None. 

(160)  The  maintenance  plan  and 
redesignation  request  for  the  New 
]ohnsonville  Area  which  includes  that 
portion  of  Benton  and  that  portion  of  f, 

Tennessee— SO2 


Humphreys  Counties,  Tennessee, 
surrounding  TVA's  Johnsonville  plant 
submitted  by  the  Tennessee  Department 
of  Environment  and  Conservation  on 
December  17,  1993,  as  part  6f  the 
Tennessee  SIP. 

(i)  Incorporation  by  reference.  The 
following  sections  of  the  Tennessee 
Department  of  Environment  and 
Conservation  Board  Order  Number  93— 
25: 1.  Maintenance  Plan;  and  n. 
Contingency  Plan  adopted  on  December 
15, 1993. 

(ii)  Other  material.  None. 
PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Aathority:  42.U.S.C.  7401-7671q. 

Subpart  C— Saction  107  Attainmant 
Status  Daslgnatlons 

2.  In  §81.343.  the  "Tennessee-S02" 
table  is  amended  by  revising  the  entries 
for  "That  portion  of  Benton  County 
surrounding  TVA's  Johnsonville  plant", 
"That  portion  of  Humphreys  County 
surrounding  TVA's  Johnsonville  plant", 
and  "Polk  County"  to  read  as  follows:. 

181.343    T( 


Designated  area 


Doesnot         Does  not 
meet  pri-        meet  sec- 
mary  stand-        ondary 
standards 


Cannot  t)e 
classified 


Better  than 

national 

standards 


Ttiat  portion  o(  Benton  County  surrourafing  TVA's  Johnsorrville  plant 

•  •  •  • 

That  portion  of  Humphreys  Cour4y  surroundmg  TVA's  Johrwonviile  plant 

•  •  •  • 


X 
X 
X 


•  •  •  •  • 

(FR  Doc.  97-30952  Filed  11-24-97;  8:45  aai] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Sarvice 

7  CFR  Part  353 
[Docket  No.  95-071-1] 
RIN057»-AA75 

Expon  Cartification;  Accreditation  of 
Non-€k>vemment  Facilities 

AGBiCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule.- 

8UMMARY:  We  are  proposing  to  amend 
the  export  certification  regulations  to 
provide  for  the  establishment  of  a 
program  under  which  non-government 
facilities  could  become  accredited  to 
perform  specific  laboratory  testing  or 
phytosanitary  inspection  services  that 
could  serve  as  the  basis  for  the  issuance 
of  a  Federal  phytosanitary  certificate, 
export  certificate  for  processed  plant 
products,  or  phytosanitary  certificate  for 
reexport  The  accreditation  critoia  for 
particular  laboratory  testing  and 
phjrtosanitary  inspection  services  would 
be  developed  by  the  Animal  and  Plant 
Health  Inspection  Service  in 
cooperation  with  other  interested 
government,  industry,  academic,  or 
research  entities.  Currently,  only  tests 
conducted  by  public  laboratories  or 
inspections  carried  out  by  Federal, 
State,  or  coimty  inspectors  or  by  agents 
may  be  used  as  the  basis  for  the 
issuance  of  Federal  certificates.  The 
proposed  accreditation  program  would 
provide  a  mechanism  for  qualified  non- 
government facilities  to  become 
accredited  to  perform  testing  or 
inspection  services  that  may  be  used  as 
supporting  documeddtion  for  the 
issuance  of  certificates  for  certain  plants 
or  plant  products. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
January  26, 1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-071-1,  Regulatory 
Anfdysis  and  Development,  PPD, 


APHIS,  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  ~refer  to 
Docket  No.  95-071-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Narcy  G.  Klag,  Operations  Officer,  Port 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  139,  Riverdale,  MD  20737- 
1236;  (301)  734-8537. 

SUPPLEMENTARY  INFORINATKW: 

Background 

The  export  certification  regulations 
contained  in  7  CFR  part  353  (referred  to 
below  as  the  regulations)  set  forth  the 
procedures  for  obtaining  certification  for 
plants  and  plant  products  offered  for 
export  or  re-export.  Export  certification 
is  not  required  by  the  regulations; 
rather,  it  is  provided  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
as  a  service  to  exporters  who  are 
shipping  plants  or  plant  products  to 
countries  that  require  phytosanitary 
certification  as  a  condition  of  entry. 
After  assessing  the  condition  of  the 
plants  or  plant  products  intended  for 
export,  relative  to  the  receiving 
country's  regulations,  an  inspector  will 
issue  an  internationally  recognized 
phytosanitary  certificate  (PPQ  Form 
577),  a  phytosanitary  certificate  for 
reexport  (PPQ  Form  579),  or  an  export 
certificate  for  processed  plant  products 
(PPQ  Form  578),  if  warranted. 

Since  1975,  APHIS  has  participated 
with  State  governments  in  the 
Cooperative  Phytosanitary  Export 
Certification  Program,  which  allows 
certain  State  officials,  as  well  as  APHIS 
officials,  to  issue  phytosanitary 
certificates,  phytosanitary  certificates 
for  reexport,  or  export  certificates  for 
processed  plant  products.  Because  the 
number  of  Federal  inspectors  is  limited, 
the  use  of  State  and  county  inspectors 
is  a  considerable  service  to  exporters  of 
plants  and  plant  products  in  terms  of 
both  time  and  convenience. 

In  a  final  rule  published  in  the 
Federal  Register  on  April  8. 1996  (61  FR 
15365^15371,  Docket  No.  90-117-3).  we 
amended  the  export  certification 
regidations  to,  among  other  things:  (1) 


Revise  the  requirements  for  a  person  to 
qualify  as  an  inspector;  (2)  allow 
county-level  plant  regulatory  officials, 
in  addition  to  State  and  APHIS  officials, 
to  qualify  as  inspectors;  (3)  allow 
persons  other  tlum  inspectors — those 
persons  being  referred  to  as  "agents" — 
to  perform  phytosanitary  field 
inspections;  and  (4)  provide  for  an 
industry-based  certification,  under 
certain  conditions,  of  certain  low-risk 
plant  products  such  as  kiln-dried 
lumber  offered  for  export.  Those 
amendments  were  intended,  in  part,  to 
provide  additional  qualified  persoimel 
and  exjXJrt  certification  options  in  order 
to  relieve  some  of  the  demands  placed 
upon  the  existing  pool  of  inspectors  by 
increasingly  stringent  foreign  import 
requirements  and  dwindling  Federal 
and  State  budgets. 

In  this  document,  we  are  proposing  to 
further  broaden  the  options  for 
inspection  and  export  certification  by 
establishing  regulations  under  which 
non-government  facilities  such  as 
commercitd  laboratories  and  private 
inspection  services  could  become 
accredited  by  APHIS  to  perform  specific 
laboratory  testing  or  phjrtosanitaiy 
inspection  services  that  could  serve  as 
the  basis  for  the  issuance  of  a  Federal 
phjftosanitary  certificate,  phytosanitary 
certificate  for  reexport,  or  export 
certificate  for  processed  plant  products. 
This  proposed  approach  is  consistent 
with  cujrrent  international  trends  toward 
industry  self-certification  and  is  based 
upon  the  recent  efforts  of  a  working 
group  within  the  North  AUantic  Plant 
Protection  Organization  (NAPPO)  to 
draft  standards  for  the  accreditation  of 
laboratories  performing  phytosanitary 
and  other  export  certification  activities 
to  ensure  compliance  with  import 
requirements  for  products  moving  into 
or  within  the  regional  territories  of  the 
NAPPO  member  countries  (Canada, 
Mexico,  and  the  United  States). 

The  regulations  proposed  in  this 
document  would  establish  a  means  by 
which  non-govenunent  facilities  could 
be  accredited  by  APHIS  to  perform 
certain  functions  related  to 
phytosanitary  export  certification.  It  is 
important  to  note,  however,  that  these 
proposed  regulations  would  only 
establish  a  template  upon  which 
accreditation  programs  for  specific 
functions  could  be  developed — these 
proposed  regulations  would  not 
establish  specffic  accreditation 
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standards  for,  by  way  of  example,  a 
private  laboratory  seeking  to  be 
accredited  to  perform  virus  testing  on 
plant  material  intended  for  export. 
Rather,  specific  accreditation  standards 
would  be  developed  as  demand  dictates. 
If.  for  example,  a  private  laboratory 
wishes  to  perform  virus  testing  on  plant 
material  intended  for  export.  APHIS 
would  work  with  that  laboratory,  and 
any  other  similarly  situated  laboratory, 
as  well  as  with  any  other  appropriate 
and  interested  government,  industry. 
academic,  or  research  entity,  to  identify 
and  develop  the  appropriate  specific 
standards  against  which  the  private 
laboratory's  ability  and  competence  to 
perform  that  virus  testing  could  be 
judged.  Once  completed,  those 
standards  would  be  reviewed  by  APHIS 
and  its  cooperators  and  published  in  the 
Federal  Register  for  comment.  Once 
approved  and  published  as  a  final  rule, 
they  would  become  the  standard  for  the 
accreditation  of  non-government 
focilities  to  perform  virus  testing  of 
plant  material  intended  for  export.  Such 
standards  would  be  published  in  7  CFR 
part  353. 

We  believe  that  this  proposed 
approach  is  beneficial  in  two  ways: 
First,  it  would  be  difficult,  if  not 
impossible,  for  APHIS  to  develop  a 
single,  one-size-fits-all  set  of  standards 
for  the  nimierous  disciplines  that  play  a 
role  in  phytosanitary  export 
certification.  Secondly,  the  proposed 
approach  would  allow  APHIS  to 
develop  specific  standards  with  the 
participation  of  those  best  able  to 
recommend  valid  scientific  criteria,  i.e., 
the  government,  academic,  and  private- 
sector  individuals  who  have  the 
experience  and  expertise  in  the 
particidar  area  for  which  specific 
standards  are  being  developed. 

Proposed  RegulatioDS 

To  establish  this  proposed 
accreditation  program,  we  would  first 
amend  §  353.1  to  add  a  definition  of 
non-government  facility,  which  we 
would  define  as  "laboratory,  research 
fiacility,  inspection  service,  or  other 
entity  that  is  maintained,  at  least  in  part, 
for  the  purpose  of  providing  laboratory 
testing  or  phytosanitary  inspection 
services  and  that  is  not  operated  by  the 
Federal  Government  or  by  the 
government  of  a  State  or  a  subdivision 
of  a  State."  We  believe  that  laboratories, 
research  fiscilities,  or  inspection  services 
are  the  types  of  entities  most  likely  to 
seek  accreditation  under  the  proposed 
regulations.  By  excluding  facilities 
operated  by  Federal,  State,  county,  or 
local  governments,  the  intent  is  that  the 
accreditation  program  is  to  apply  only 
to  private  entities.  The  involvement  of 


government-run  facilities  in 
phytosanitary  export  certification  is 
already  covered  under  the  current 
regulations  in  part  353;  it  is  not  our 
intent  to  require  facilities  operated  by 
any  level  of  Federal  or  State  government 
to  become  accredited. 

The  regulations  in  §  353.7  currently 
state,  with  regard  to  the  issuance  of 
certificates,  that  the  Administrator  of 
APHIS  may  authorize  inspectors  to 
issue  phytosanitary  certificates, 
phytosanitary  certificates  for  reexport, 
or  export  certificates  for  processed  plant 
products  on  the  basis  of  inspections 
made  by  cooperating  Federal,  State,  and 
coimty  agencies.  Therefore,  to 
accommodate  the  proposed 
accreditation  program,  we  are  proposing 
to  amend  paragraphs  (a),  (b),  and  (c)  of 
§353.7  to  further  provide  that  the 
Administrator  may  also  authorize 
inspectors  to  issue  those  certificates  on 
the  basis  of  a  laboratory  test  or  an 
inspection  conducted  by  a  non- 
government facility  that  has  been 
accredited  in  accordance  with  §  353.8, 
which  is  a  new  section  that  we  would 
add  to  the  regulations  to  spell  out  the 
specific  provisions  of  the  proposed 
accreditation  program. 

The  proposed  new  §  353.8  would  be 
divided  into  three  main  paragraphs: 
Paragraph  (a)  would  serve  to  describe 
the  accreditation  program,  {>aragraph  (b) 
would  set  out  the  criteria  for 
accreditation,  and  paragraph  (c)  would 
discuss  the  fees  related  to  the 
accreditation  program.  These  three 
paragraphs  are  discussed  in  greater 
detail  below. 

Paragraph  (a)  of  proposed  §  353.8 
would  begin  by  stating  that  the 
Administrator  may  accredit  a  non- 
government facility  to  perform  specific 
laboratory  testing  or  phytosanitary 
inspection  services  if  the  Administrator 
determines  that  the  facility  meets  the 
criteria  for  accreditation  found  in 
paragraph  (b).  (Note:  The  term 
"Administrator"  is  used  in  this 
docimient,  as  it  is  used  throughout 
APHIS'  regidations.  to  mean  the 
Administrator  of  APHIS  or  any  person 
authorized  to  act  for  the  Administrator.) 
A  list  of  accredited  non-government 
facilities  could  be  obtained  by  writing  to 
APHIS. 

To  determine  whether  or  not  a  facility 
meets  the  criteria  for  accreditation, 
APHIS  would  conduct  an  assessment  of 
the  facility  and  its  fitness  to  conduct  the 
testing  or  inspection  services  for  which 
it  is  seeking  accreditation.  A  description 
of  the  assessment  process  is  found 
below  in  the  discussion  of  the  criteria 
for  accreditation. 

Paragraph  (a)(2)  of  proposed  §  353.8 
describes  the  conditions  under  which 


the  Administrator  could  d«iy 
accreditation  to  a  non-government 
facility  or  withdraw  the  accreditation 
that  had  been  previously  granted  to  a 
facility.  Clearly,  a  facility  would  have  to 
be  able  to  meet  and  comply  with  the 
standards  identified  as  being  necessary 
for  the  accurate  and  reliable  execution 
of  the  testing  or  inspection  services  for 
which  it  has  been,  or  is  seeking  to  be, 
accredited.  Therefore,  the  proposed 
regulations  would  provide  that  the 
Administrator  could  deny  accreditation 
to  a  facility  that  APHIS  determines, 
through  its  pre-accreditation 
assessment,  does  not  meet  the  criteria 
for  accreditation  and  has  failed  to  take 
the  remedial  action  recommended  to 
correct  identified  deficiencies. 
Similarly,  the  Administrator  could 
withdraw  the  accreditation  of  an 
accredited  facility  if  APHIS  determined 
that  the  facility  was  not  adhering  to  the 
criteria  for  the  maintenance  of 
accreditation  and  had  failed  to  take  the 
remedial  action  recommended  to  correct 
the  identified  deficiencies. 

If  APHIS  denied  a  facility's 
application  for  accreditation,  the 
operator  of  the  facility  would  be 
informed  of  the  reasons  for  the  denial 
and  would  be  afforded  the  opportunity 
to  appeal  the  decision  to  the 
Administrator.  To  ensiue  that  there 
would  be  an  informed  and  timely 
review  of  the  appeal,  the  operator's 
appeal  would  have  to  be  in  writing  and 
submitted  within  10  days  after  receiving 
notification  of  the  denial  and  would 
have  to  include  all  of  the  facts  and 
reasons  upon  which  the  operator  was 
relying  to  show  that  the  facility  had 
been  wrongfully  denied  accreditation. 
The  Administrator  would  then  grant  or 
deny  the  operator's  appeal  in  writing  as 
prompUy  as  circumstances  permitted, 
with  the  response  stating  the  reasons  for 
his  or  her  decision.  If  there  was  a 
conflict  as  to  any  material  fact  regarding 
the  denial  or  the  reasons  for  the  denial, 
a  hearing  would  be  held  to  resolve  the 
conflict  imder  ndes  of  practice  adopted 
by  the  Administrator. 

The  withdrawal  of  a  facility's 
accreditation  would  be  bandied  in 
much  the  same  way.  The  operator  of  the 
facility  would  be  informed  of  the 
reasons  for  the  proposed  withdravral 
before  any  action  i^ips  taken  and  given 
the  opportunity  to  appeal  the  proposed 
withdrawal.  The  appeal  would  have  to 
be  in  writing  and  submitted  to  the 
Administrator  within  10  days  after  the 
operator  was  informed  of  the  reasons  for 
the  proposed  withdrawal.  The  appeal 
would  have  to  include  all  of  the  facts 
and  reasons  upon  which  the  operator  of 
the  facility  was  relying  to  show  that  the 
reasons  for  the  proposed  withdrawal 
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were  incorrect  or  did  not  support  the 
''     withdrawal  of  the  facility's 

accreditation.  The  Administrator  would 
grant  or  deny  the  appeal  in  writing  as 
promptly  as  circumstances  permitted 
and  would  state  the  reason  for  his  or  her 
decision.  If  there  was  a  conflict  as  to  any 
material  fact  regarding  the  proposed 
withdrawal  or  the  reasons  for  the 
proposed  withdrawal,  a  hearing  would 
be  held  to  resolve  the  conflict  under 
rules  of  practice  adopted  by  the 
Administrator.  However,  the  proposed 
regulations  would  provide  that  the 
withdrawal  of  a  facility's  accreditation 
could  become  effective  before  a  final 
determination  was  made  regarding  an 
appeal  if  the  Administrator  determined 
that  an  immediate  withdrawal  was 
necessary  to  protect  the  public  health, 
interest,  or  safety.  In  such  a  case,  the 
withdrawal  would  be  effective  at  the 
time  APHIS  notifies  the  operator  of  the 
facility  either  orally  or  in  writing.  In  the 
event  of  an  oral  notification,  a  written 
confirmation  would  be  given  to  the 
operator  as  promptly  as  circimistances 
allowed.  The  withdrawal  would 
continue  in  effect  pending  the 
completion  of  the  withdrawal  and 
appeal  proceedings,  and  any  subsequent 
judicial  review  of  those  proceedings, 
unless  the  Administrator  ordered 
otherwise. 

The  proposed  regidations  also  would 
provide  that  the  Administrator  would 
withdraw  a  facility's  accreditation  if  the 
operator  of  the  facility  informed  APHIS 
in  writing  that  the  facility  wished  to 
terminate  its  accredited  status. 

We  would  allow  a  non-government 
facility  that  has  had  its  application  for 
accreditation  denied  or  its  accredifation 
withdrawn  to  reapply  for  accreditation 
using  the  same  application  procedures 
provided  for  first-time  applicants. 
However,  if  the  facility's  accredifation 
had  been  denied  or  withdrawn  because 
it  failed  to  meet  or  comply  with  the    . 
standards  for  accredifation,  we  would 
require  the  facility  operator  to  include 
written  documenfation  with  the 
application  that  specified  what  actions 
had  been  taken  to  correct  the  conditions 
that  led  to  the  denial  or  withdrawal  of 
the  facility's  accredifation.  It  is  likely 
that  a  pre-accredifation  assessment  of  a 
reapplying  facility  would  place  added 
emphasis  on  those  areas  in  which  the 
facility  had  been  deficient,  so  the 
dociunenfation  describing  the  actions 
taken  to  correct  those  deficiencies 
would  be  useful  when  determining  the 
scope  and  design  of  the  assessment. 

Because  a  facility  may  need  to 
disclose  confidential  business 
information  to  APHIS  during  the  course 
of  its  pre-accreditation  assessment  or 
during  the  term  of  its  accredifation. 


paragraph  (a)  of  proposed  §  353.8  would 
conclude  by  sfating  that  all  information 
gathered  by  APHIS  during  its 
accredifation-related  activities  would  be 
treated  with  the  appropriate  level  of 
confidentiality.  As  set  forth  in  the  U.S. 
Department  of  Agricultiire's  (USDA's) 
administrative  r^ufations  in  7  CFR 
1.11,  the  USD  A  is  responsible  for 
making  the  final  determination  with 
regard  to  the  disclosure  or 
nondisclosure  of  information  submitted 
by  a  business,  but  the  policy  of  the 
USDA  is  to  obtain  and  consider  the 
views  of  the  submitter  of  any  privileged 
or  confidential  business  information 
and  to  provide  the  submitter  the 
opportimity  to  object  to  the  disclosure 
of  such  information. 

Pre- Accreditation  Assessment 

Paragraph  (b)  of  proposed  §  353.8 
would  set  out  the  criteria  for  the 
achievement  and  retention  of 
accreditation.  The  paragraph  would 
begin  by  sfating  that  specific  standards 
for  accreditation  in  a  particular  area  of 
laboratory  testing  or  phytosanitary 
inspection  could  be  obtained  by  writing 
to  APHIS.  However,  as  discussed 
previously  in  this  document,  specific 
standards  have  not  yet  been  developed 
for  any  area  of  accreditation.  Rather,  it 
is  our  intention  that  specific  standards 
would  be  developed  in  the  future  on  an 
"as  needed"  basis  when  a  non- 
government facility  informs  APHIS  that 
it  would  like  to  become  accredited  in  a 
particular  area  of  laboratory  testing  or 
phytosanitary  inspection.  Once 
standards  in  a  particular  area  have  been 
developed  and  adopted  by  APHIS,  those 
standards  would  be  available  to  non- 
government facilities  that  may  wish  to 
become  similarly  accredited. 

Because  accredifation  standards 
under  the  proposed  regulations  would, 
at  least  initially,  have  to  be  drafted  and 
adopted  before  the  assessment  process 
could  begin,  the  proposed  regulations 
would  provide  for  APHIS*  development 
of  standards.  Therefore,  paragraph  {b)(l) 
would  sfate  that  if  specific  standards  for 
accredifation  in  a  particular  area  of 
laboratory  testing  or  phytosanitary 
inspection  had  not  been  identified  by 
APHIS,  the  Administrator  would 
develop  the  appropriate  specific 
standards  applicable  to  accredifation  in 
that  particular  area.  The  regulations 
would  further  provide  that  APHIS 
would  place  a  notice  in  the  Federal 
Register  to  inform  the  public  of  the 
opportunity  to  participate  in  the 
development  of  those  standards  by 
submitting  suggested  criteria  or 
recommending  particular  considerations 
that  may  need  to  be  addressed  in  the 
standards.  This  proposed  approach 


would  ensure  that  APHIS'  resources  are 
focused  on  those  areas  in  which 
facilities  are  interested  in  obtaining 
accreditation  and  allow  for  standards  to 
be  prepared  through  a  collaborative, 
cooperative  process  that  provides  for  the 
participation  of  all  interested  parties, 
including  the  operator  of  the  non- 
government facility  seeking 
accreditation  and  any  other  interested 
governmental,  industry,  academic,  or 
research  entity. 

Once  accredifation  standards  are 
promulgated,  the  operator  of  a  non- 
government facility  seeking 
accredifation  would  begin  the 
accredifation  process  by  submitting  an 
application  to  APHIS.  The  first  items  on 
the  application  would  be  the  legal  name 
and  full  address  of  the  facility  and  the 
name,  address,  telephone  niunber.  and 
fax  number  of  the  operator  of  the  facility 
or  his  or  her  authorized  represenfative. 
These  items  would  enable  APHIS  to 
identify  the  facility  for  its  records  and 
contact  the  facility's  operator  or  an 
audiorized  representative  as  the  pre- 
accreditation  assessment  process  begins 
and  during  the  term  of  the  facility's 
accredifation. 

The  application  would  then  have  to 
contain  a  description  of  the  facility 
itself.  This  information  would  enable 
APHIS  to  understand  the  nature  of  the 
facility,  i.e.,  whether  the  facility  is  a 
stand-alone  building  or  is  located 
within  a  larger  office  or  laboratory 
building,  what  the  facility's  primary 
function  is  and  the  scope  of  operations 
mthin  the  facility,  and,  if  applicable.    " 
the  refationship  the  facility  has  to  a 
larger  corporate  entity.  This  type  of 
information  would  give  APHIS  a  frame 
of  reference  as  it  considers  the 
suifability  of  the  facility  for  the  type  of 
work  it  is  seeking  tc  perform  under  the 
accreditation  program  and  would 
provide  a  starting  point  for  the  design  of 
a  pre-accredifation  assessment  The 
application  would  conclude  with  a 
description  of  the  specific  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  the  facility  is  seeking 
accredifation.  The  completed 
application  would  then  have  to  be 
signed  by  the  operator  of  the  facility  or 
his  or  her  authorized  representative. 

After  it  had  received  the  completed 
application,  APHIS  would  review  the 
application  to  identify  the  scope  of  the 
assessment  that  would  be  necessary  to 
adequately  review  the  facility's  fitness 
to  conduct  the  laboratory  testing  or 
phytosanitary  inspection  services  for 
which  it  is  seeking  accreditation. 
Through  that  review,  APHIS  would 
determine  the  number  of  assessors 
needed  for  an  assessment  team,  the 
fields  of  expertise  that  should  be 
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rapresented  on  the  team,  and  the  means 
by  which  the  focility's  competence  to 
conduct  the  applicable  laboratory  tests 
or  phytosanita^  inspections  could  be 
evaluated. 

Once  the  scope  of  the  assessment  has 
been  defined,  APHIS  could  identify  the 
individiials  who  would  comprise  the 
assessment  team,  determine  the 
materials  that  would  be  needed  for  the 
assessment,  and  project  the  length  of  the 
assessment  process,  which  would  allow 
APHIS  to  develop  an  estimate  of  the 
expenses  that  would  be  incurred  by  the 
government  in  the  course  of  the  pre- 
accreditation  assessment  process.  Those 
expenses  would  have  to  be  reimbursed 
by  the  Eacility  seeking  accreditation,  so 
APHIS  would  provide  the  estimate  to 
the  operator  of  the  facility  before 
embarking  apon  any  activities  that 
would  resuit  in  costs  beins  Incxured. 

Before  the  assessment  of  a  facility 
could  begin,  the  operator  of  the  (acility 
would  have  to  agree,  in  writing,  to  allow 
the  assessment  team  access  to  its 
facilities,  supply  the  team  with  the    '° 
information  it  needs  to  evaluate  the 
facility,  and  to  enter  into  a  trust  fund 
agreement  with  APHIS  to  pay  the 
assessment  fee  regardless  of  the 
assessment's  outcome  (i.e.,  even  if  the 
assessment  team  recommends  that  the 
facility  not  be  accredited),  and,  if 
accreditation  is  granted,  to  pay  the 
charges  related  to  the  subsequent 
maintenance  of  the  facility's 
accreditation,  such  as  laboratory  fees  for 
Jhe  corroboration  of  check  tests.  (The 
specific  provisions  of  the  trust  fund 
agreement  are  explained  below  under 
"Fees  and  Trust  Fund  Agreement.") 
Once  the  operator  of  the  facility  had 
agreed,  in  writing,  to  these  terms, 
APHIS  would  assemble  the  assessment 
team  and  commence  the  assessment  as 
soon  as  circumstances  permitted. 

The  assessment  itself  would  focus  on 
four  major  areas:  Physical  plant, 
equipment,  methods  of  testing  or 
inspection,  and  personnel.  The 
assessment  team  would  compare  the 
facility's  performance  in  those  areas 
against  the  specific  accreditation 
standards  that  had  been  identified  for 
the  particular  laboratory  testing  or 
phytosanitary  inspection  services  for 
which  the  facility  was  seeking 
accreditation.  The  foiu  areas  are 
explained  in  greater  detail  below. 

Physical  Plant 

The  facility's  physical  plant  would 
have  to  meet  the  criteria  identified  in 
the  accreditation  standards  as  necessary 
to  properly  conduct  the  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  it  seeks  accreditation. 
For  example,  a  Eacility  that  wished  to  be 


accredited  to  perform  laboratory  testing 
would  have  to  have  adequate  laboratory 
space  in  which  to  perform  the  testing, 
storage  space  for  holding  samples  and 
supplies,  and  office  space  for  preparing 
reports  and  other  dociunentation. 

Equipment 

The  assessment  teem  would 
determine  whether  the  facility's 
personnel  had  unrestricted  access  to  the 
equipment  identified  in  the 
accreditation  standards  as  necessary  to 
properly  conduct  the  laboratory  testing 
or  phytosanitary  inspection  services  for 
which  it  seeks  accreditation.  To 
continue  with  the  example  in  the 
previous  paragraph,  a  facility  seeking 
accreditation  for  laboratory  testing 
would  have  to  have  the  microscopes, 
computers,  scales,  analyzers,  etc.  that 
would  be  necessary  for  the  facility  to 
properly  conduct  that  laboratory  testing. 
The  assessment  team  would  also  verify, 
where  appropriate,  that  calibration  and 
monitoring  of  the  required  equipment  is 
documented  and  coriforms  to  prescribed 
standards. 

Methods  of  Testing  or  Inspection 

To  ensure  that  the  facility  was 
employing  scientifically  valid  and  up- 
to-date  methodology  to  conduct  its 
laboratory  testing  or  phytosanitary 
inspection  activities,  the  assessment 
team  would  review  the  facility's  quality 
manual  or  other  equivalent 
dociunentation  that  described  the 
system  in  place  at  the  fecility  for  the 
conduct  of  the  laboratory  testing  or  - 
phytosanitary  inspection  services  for 
which  the  fecility  seeks  accreditation. 
The  assessors  would  verify  that  the 
manual  was  available  to.  and  in  use  by, 
the  facility  personnel  who  perform  the 
services  and  that  the  methods  and 
procedures  described  in  the  manual 
were  equal  to  those  identified  in  the 
accreditation  standards. 

Personnel 

The  assessment  team  would  also 
review  the  qualifications  of  the  fecility's 
personnel,  both  management  and  staff, 
who  were  responsible  for  the  testing  or 
inspection  services  for  which  the 
facility  was  seeking  accreditation.  Those 
personnel,  who  would  have  to  be 
identified  to  the  assessment  team, 
would  have  to  possess  the  training, 
education,  or  experience  identified  in 
the  accreditation  standards  as  necessary 
to  properly  conduct  the  testing  or 
inspection  services  for  which  the 
facility  was  seeking  accreditation,  and 
that  training,  education,  or  experience 
would  have  to  be  documented.  If  the 
particular  accreditation  standards  under 
which  the  facility  was  being  reviewed 


allowed  for  the  use  of  subcontractors, 
the  assessment  te€un  would  also  review 
the  qualifications  of  any  subcontractors 
used  by  the  facility  in  connection  Mrith 
its  laboratory  testing  or  phytosanitary 
inspection  activities. 

Ilwtaining  Accreditation 

Once  accredited,  the  non-government 
facility  would  have  to  observe  several 
conditions  to  maintain  its  accreditation. 
First,  the  facility  would  have  to 
continue  to  observe  the  specific 
standards  applicable  to  its  area  of 
accreditation,  i.e.,  the  standards  by 
which  it  was  judged  in  its  initial,  pre- 
accreditation  assessment.  To  give 
APHIS  the  ability  to  monitor  the 
facility's  compliance  with  those 
standards,  the  facility  would  have  to 
agree  to  be  assessed  and  evaluated  on  a 
periodic  basis  through  proficiency  tests 
or  check  samples  and  bis  able  to 
demonstrate  on  request  that  it  is  able  to 
perform  the  tests  or  inspection  services 
for  which  it  was  accredited.  If,  in  the 
course  of  an  assessment  or  evaluation, 
APHIS  identifies  any  deficiencies  in  the 
facility  or  in  its  conduct  of  testing  or 
inspection  activities,  the  operator  of  the 
facility  would  have  to  ensure  that  those 
deficiencies  are  resolved. 

Because  the  facility's  accreditation 
would  have  been  based  largely  on 
APHIS'  review  and  acceptance  of 
specific  elements  in  place  at  the  fecility 
at  the  time  of  the  assessment,  we  would 
require  that  the  Cacility  notify  APHIS 
when  those  elements  changed. 
Specifically,  we  would  require  that  the 
operator  of  the  facility  notify  APHIS 
when  there  are  any  changes  in  key 
management  personnel  or  facility  staff 
accountable  for  the  testing  or  inspection 
services  for  which  the  facilify  has  been 
accredited.  We  would  also  require  the 
operator  of  the  facility  to  report  any 
changes  involving  the  location, 
ownership,  physical  plant,  equipment, 
or  other  conditions  that  existed  at  the 
facility  at  the  time  accreditation  was 
granted. 

Fees  and  Trust  Fund  Agreement 

To  cover  the  costs  of  APHIS' 
involvement  in  the  assessment  process, 
the  operator  of  the  facility  seeking 
accreditation  would  have  to  enter  into  a 
trust  fund  agreement  with  APHIS. 
Under  the  agreement,  the  operator  of  the 
facility  would  pay  in  advance  all 
estimated  costs  that  APHIS  expected  to 
incur  through  its  involvement  in  the 
pre-accreditation  assessment  process 
and  the  maintenance  of  the  facility's 
accreditation.  Those  costs  would 
include  administrative  expenses 
incurred  in  those  activities,  such  as 
laboratory  fees  for  evaluating  check  test 
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results,  and  all  salaries  (including 
overtime  and  the  Federal  share  of 
employee  benefits),  travel  expenses 
(including  per  diem  expenses),  and 
other  incidental  expenses  incurred  by 
the  APHIS  in  performing  those 
activities.  The  agreement  would  require 
the  operator  of  the  facility  to  deposit  a 
certified  or  cashier's  check  with  APHIS 
for  the  amount  of  the  costs,  as  estimated 
by  APHIS.  If  the  deposit  was  not 
sufficient  to  meet  all  costs  incurred  by 
APHIS,  the  agreement  would  further 
require  the  operator  of  the  facilify  to 
deposit  another  certified  or  cashier's 
check  with  APHIS  for  the  amount  of  the 
remaining  costs,  as  determined  by 
APHIS,  before  APHIS'  services  would  be 
completed.  After  a  final  audit  at  the 
conclusion  of  the  pre-accreditation 
assessment,  any  overpayment  of  funds 
would  be  returned  to  the  operator  of  the 
facility  or  held  on  account  until  needed 
for  future  activities  related  to  the 
maintenance  of  the  fecilify's 
accreditation. 

Executive  Order  12866  and  Regulatory 
Flexibilify  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  the  purposes  of  Executive  Order 
12866  and,  therefore,  has  been  reviewed 
by  the  Office  of  Management  and 
Budget. 

This  proposed  rule  would  amend  the 
export  certification  regulations  to 
provide  for  the  establishment  of  a 
program  under  which  non-govenunent 
facilities  could  become  accredited  to 
perform  specific  laboratory  testing  or 
phytosanitary  inspection  services  that 
could  serve  as  the  basis  for  the  issuance 
of  Federal  phytosanitary  certificates, 
phjTtosanitary  certificates  for  reexport, 
or  "an  export  certificates  for  processed 
plant  products.  The  accreditation 
criteria  for  particular  laboratory  testing 
and  phytosanitary  inspection  services 
would  be  developed  by  APHIS  with  the 
participation  of  other  interested 
governmental,  industry,  academic,  or 
research  entities.  Currentiy,  only  tests 
conducted  by  public  laboratories  or 
inspections  carried  out  by  Federal, 
State,  or  coimty  inspectors  or  by  agents 
may  be  used  as  the  basis  for  the 
issuance  of  a  Federal  certificate.  The 
proposed  accreditation  program  would 
provide  a  mechanism  for  qualified  non- 
government facilities  to  become 
accredited  to  perform  the  testing  or 
inspection  services  that  may  be  used  as 
supporting  documentation  for  the 
issuance  of  Federal  certificates  for  the 
export  or  reexport  of  certain  plants  or 
plant  products. 


The  regulations  proposed  in  this 
document  are  intended  only  to  provide 
a  framework  upon  which  accreditation 
programs  for  specific  functions  could  be 
established,  so  they  would  not,  in  and 
of  themselves,  entail  any  costs  to  APHIS 
or  any  non-govemment  facility. 
However,  any  specific  accreditation 
program  that  would  be  established 
under  these  proposed  regulations  would 
entail  costs  to  both  the  entities  being 
accredited  and  the  accrediting  body,  i.e., 
APHIS.  Because  the  accreditation 
program  is  expected  to  be  self- 
supporting,  the  costs  to  APHIS  would  be 
recouped  through  accreditation  fees. 
The  fees  charged  by  APHIS  in 
connection  with  the  initial  accreditation 
of  a  non-govemment  facilify  and  the 
maintenance  of  that  accreditation 
would,  therefore,  have  to  be  adequate  to 
recover  the  costs  inciured  by  the 
government  in  the  course  of  APHIS' 
accreditation  activities.  We  expect  that 
the  costs  that  would  have  to  be 
reimbursed  would  be  largely 
attributable  to  the  cost  of  transportation 
for  the  assessors  to  travel  to  the  site  of 
the  facilify,  lodging  for  the  assessors, 
their  salary  and  per  diem,  any 
laboratory  fees  charged  for  evaluating 
check  test  results,  and  administrative 
expenses.  Costs  for  specific 
accreditation  programs  would  vary 
depending  on  the  range  of  activities  for 
which  a  facilify  was  seeking 
accreditation,  the  number  of  assessors 
needed  to  adequately  conduct  a  pre- 
accreditation  assessment,  the  type  and 
number  of  any  proficiency  tests  that 
would  have  to  be  conducted,  and  the 
frequency  with  which  post-accreditation 
evaluation  activities  such  as  check  tests 
and  site  visits  would  have  to  be 
conducted. 

The  proposed  regulations  would 
stipulate  that  APHIS  would  provide  an 
estimate  of  its  anticipated  fees  to  the 
operator  of  the  facilify  prior  to 
undertaking  any  activities  that  would 
result  in  fees  being  charged  to  a  facilify. 
Participation  in  any  accreditation 
program  developed  under  these 
proposed  regulations  would  be 
voluntary.  At  this  time,  we  estimate  that 
15  individual  non-govemment  facilities 
would  be  likely  to  seek  and  maintain 
accreditation  aimually  on  about  82 
accredited  procedures,  as  long  as  the 
costs  of  participating  in  an  accreditation 
program  are  lower  than  the  benefits  they 
receive  from  the  program.  As  a  result, 
this  program  would  have  to  meet  the 
test  of  the  marketplace. 

The  domestic  seed  industry,  through 
the  American  Seed  Trade  Association, 
has  indicated  its  interest  in  establishing 
an  accreditation  program  for  seed  healtii 
testing  and  field  inspection  of  seed,  so 


we  have  used  the  domestic  seed 
industry  to  illustrate  the  potential 
benefits  that  could  result  from  the 
establishment  of  specific  accreditation 
programs. 

Tne  seed  industry  would  likely 
benefit  from  the  establishment  of  an 
accreditation  program  because  domestic 
seed  exporters  routinely  require  the 
services  of  inspectors  and  agents  in 
order  to  obtain  the  phytosanitary 
certification  required  by  most,  if  not  all, 
importing  coimtries;  the  benefits  would 
be  realized  in  terms  of  more  timely 
certifications,  which  in  turn  could  lead 
to  reduced  costs  as  well  as  increased 
U.S.  exports. 

The  value  of  seed  exported  bom  the 
United  States  to  other  countries 
continues  to  grow  rapidly,  fixim  $665 
million  in  1994-95  (July  to  June),  to 
$705  million  in  1995-96,  to  more  than 
$800  million  projected  for  1996-97. 
There  has  been  a  concomitant  rise  in 
demand  for  laboratory  testing  and 
phytosanitary  inspection  services  to 
meet  other  countries'  import 
requirements.  The  ability  of  Federal,  ^ 

State,  and  counfy  testing  and  inspection 
services  to  meet  this  growing  demand 
will  be  increasingly  strained.  Already 
there  are  instances  in  which  the 
accreditation  of  non-govemment 
facilities  would  have  prevented  the  loss 
of  export  sales. 

For  example,  some  seed  export 
opportunities  have  been  forfeited 
because  the  results  of  pre-harvest  field 
inspections  are  usually  not  known  imtil 
after  harvest.  It  is  common  for  seed  from       , 
several  fields  to  be  blended  before 
shipment.  If  the  sample  from  one  field 
is  subsequenUy  reported  to  contain  an 
actionable  pest,  then  none  of  the 
blended  seed — which  may  have  been 
harvested  from  as  many  as  eight  or  nine 
fields — could  be  exported.  In  one  case 
in  which  this  occiured,  the  affected  seed 
company  lost  foreign  sales  worth 
$250,000.  Such  losses  would  be  much 
less  likely  to  occur  if  there  were  more 
timely  reporting  of  pre-harvest 
inspections;  accredited  non-govenunent 
inspection  facilities  could  make  timely 
reporting  a  realify.  In  general,  non- 
govemment  testing  and  inspection 
services  could  be  expected  to  be 
completed  with  minimal  delay,' leading 
to  greater  marketing  flexibility  and 
lower  risk  of  lost  sales. 

Additional  benefits,  of  even  greater 
potential  significance,  would  be  gained 
through  the  standardization  of  testing 
and  inspection  protocols  that  would 
result  from  the  establishment  of 
accreditation  standards,  particularly 
when  internationally  recognized 
standards  are  used.  Major  seed  trading 
partners  of  the  United  States,  such  as 
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Canada.  France,  and  The  Netherlands, 
have  national  seed  health  organizations 
that  address  seed  health  issues  in  part 
by  employing  laboratory  accreditation 
protocols.  The  standards  that  would 
underlie  accreditation  of  non- 
government facilities  in  the  United 
States  could  help  lead  to  the  removal  of 
discrepancies  among  foreign 
phytosanitary  regulations,  thereby 
expediting  U.S.  seed  exports. 

Accreditation  of  non-government 
facilities,  by  promoting  more 
streamlined  exports  based  on 
internationally  recognized  standards, 
could  be  expected  to  benefit  other 
export  sales  besides  those  of  the  seed 
industry.  As  a  self-supporting  system, 
private  firms  that  expect  benefits  in 
excess  of  costs  of  accreditation  would 
participate.  In  addition  to  the  net 
benefits  received  by  these  firms  directly. 
society  as  a  whole  would  benefit  from 
enhanced  trade. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

ExecntiTe  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
Sute  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  prof>osed  nde  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  nde. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regidatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  95-071-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  95-071-1,  Regulatory 
Analysis  and  Development,  PPD, 


APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OIRM,  USDA. 
room  404-W,  14th  Street  and      V 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  provide  for 
the  establishment  of  a  program  under 
which  non-government  facilities  could 
become  accredited  to  perform  specific 
laboratory  testing  or  phytosanitary 
inspection  services  that  could  serve  as 
the  basis  for  the  issuance  of  a  Federal 
phytosanitary  certificate,  export 
certificate  for  processed  plant  products, 
or  phytosanitjuy  certificate  for  reexport. 
This  proposed  accreditation  program 
would  provide  a  mechanism  for 
qualified  non-government  facilities  to 
become  accredited  to  perform  testing  or 
inspection  services  that  may  be  used  as 
supporting  documentation  for  the 
issuance  of  certificates  for  certain  plants 
or  plant  products. 

'  Launcning  this  accreditation  program 
would  necessitate  that  APHIS  use  a 
number  of  information  collection 
activities  to  ensure  that  non-government 
facilities  participating  or  seeking  to 
participate  in  the  program  possess  the 
necessary  qualifications.  Therefore,  we 
are  seeking  OMB  approval  to  employ 
the  following  information  collection 
activities  in  connection  with  the  APHIS 
export  certification  program: 

Application  for  accreditation:  The 
operator  of  a  non-government  Cacility 
who  wishes  to  be  accredited  in  a 
particidar  area  of  laboratory  testing  or 
phytosanitary  inspection  must  submit 
an  application  to  APHIS.  The 
application  must  contain  the  legal  name 
and  full  address  of  the  facility;  the 
luune,  address,  telephone,  and  fox 
number  of  the  facility's  operator;  a 
description  of  the  facility;  and  a 
description  of  the  specific  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  the  facility  is  seeking 
accreditation. 

Agreement  to  fulfill  accreditation 
ptoceduie:  Before  APHIS  will  assess  a 
non-government  facility  to  determine 
whether  it  meets  the  standards  for 
accreditation,  the  operator  of  the  facility 
must  sign  an  agreement  with  APHIS. 
Specifically,  the  operator  must  agree  to 
supply  any  informatien  needed  for  the 
evaluation  of  the  facility,  pay  the  fees 
charged  for  the  assessment,  and  accept 
the  charges  related  to  the  subsequent 
maintenance  of  the  facility's 
accreditation. 

Documentation  of  equipment:  The 
equipment  used  in  the  non-government 
facility  (microscopes,  computers,  etc.) 


must  be  calibrated  and  monitored  to 
ensure  that  it  conforms  to  the  standards 
for  accreditation.  This  calibration  and 
monitoring  must  be  documented  by 
focility  personnel. 

Quality  manual  or  equivalent 
documentation:  The  operator  of  a  non- 
government focility  is  responsible  for 
maintaining  a  quality  manual  or  similar 
documentation  at  the  focility  that 
describes  the  system  in  place  for 
conducting  the  laboratory  testing  or 
phytosanitary  inspection  services  for 
which  the  faculty  is  accredited.  The 
manual  must  be  available  to  and  used 
by  facility  personnel  performing  the 
work. 

Identity  of  personnel  and 
subcontractor's  qualifications:  The 
personnel  employed  at  the  non- 
government focility  must  be  identified 
and  possess  the  training,  education,  or 
experience  necessary  to  perform  the 
laboratory  testing  or  phytosanitary 
inspection  services  for  which  the 
focility  is  accredited.  The  operator  of  the 
focility  is  responsible  for  acquiring  and 
maintaining  documentation  concerning 
the  training,  education,  and  experience 
of  focility  persoimel.  If  the  non- 
government facility  uses  a  subcontractor 
to  perform  some  of  its  testing  or 
inspection  services,  the  qualifications  of 
the  subcontractor  must  be  dociunented 
and  made  available  to  APHIS.  The 
focility  operator  is  responsible  for 
acquiring  and  maintaining  this 
documentation. 

Notification  of  changes  in  personnel: 
The  focility  operator  must  notify  APHIS 
whenever  the  focility  undergoes  any 
change  in  personnel.  This  notification 
may  be  written,  communicated  via 
telephone,  or  by  any  other  means  of 
communication  convenient  to  the 
facility's  operator. 

Report  changes  in  location  or 
ownership:  The  facility  operator  miist 
notify  APHIS  if  the  facility  moves  its 
operations  to  a  new  location,  undergoes 
an  ownership  change,  replaces 
equipment,  or  experiences  any  other 
changes  in  the  conditions  that  existed  at 
the  time  the  facility  received  its 
accreditation.  This  notification  may  be 
written,  communicated  via  telephone, 
or  by  any  other  means  of 
communication  convenient  to  the 
focility's  operator. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  our  proposed  information 
collection  and  recordkeeping 
requirements.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
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functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3.609  hoius  per 
response. 

Respondents:  Operators  of  non- 
government facilities  who  wish  to  be 
accredited  to  perform  laboratory  testing 
or  phytosanitary  inspection  services  in 
connection  with  APHIS'  export 
certification  program  and  certain 
employees  of  such  non-government 
facilities. 

Estimated  number  of  respondents:  15. 

Estimated  number  of  responses  per 
respondent:  5.466. 

Estimated  annual  number  of 
responses:  82. 

Estimated  total  annual  burden  on 
respondents:  296  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Clearance  Officer, 
OIRM,  USDA,  room  404-W,  14th  Street, 
and  Independence  Avenue  SW., 
Washington,  DC  20250. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Regulatory  Reform 

This  action  is  part  of  the  President's 
Regulatory  Reform  Initiative,  which, 
among  other  things,  directs  agencies  to 
remove  obsolete  and  unnecessary 
regulations  and  to  find  less  burdensome 
ways  to  achieve  regidatory  goals. 

List  of  Subjects  in  7  CFR  Part  353 

Exports,  Plant  diseases  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  7  CFR  part  353  would  be 
amended  as  follows: 

PART  353-€XPORT  CERTIFICATION 

1.  The  authority  cifotion  for  part  353 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  147a;  21  U.S.C.  136 
and  136a;  44  U.S.C.  35;  7  CFR  2.22. 2.80,  and 
371.2(c). 


2.  In  §  353.1,  a  definition  of  non- 
government facility  would  be  added,  in 
alphabetical  order,  to  read  as  follows: 

S3S3.1    OeflnKions. 

•  •         »         »         • 

Non-government  facility.  A 
laboratory,  research  facility,  inspection 
service,  or  other  entity  that  is 
maintained,  at  least  in  part,  for  the 
purpose  of  providing  laboratory  testing 
or  phytosanitary  inspection  services  and 
that  is  not  operated  by  the  Federal 
Government  or  by  the  government  of  a 
Stote  or  a  subdivision  of  a  State. 

•  •        *        »        • 

3.  In  §  353.7.  paragraphs  (a)(4).  (b)(4), 
and  (c)(4)  woidd  each  be  amended  by 
adding  a  new  sentence  at  the  end  of 
each  paragraph  to  read  as  follows: 

§353.7    CartHkMtes. 

(a)*  •  • 

(4)  •  *  •  The  Administrator  may  also 
authorize  inspectors  to  issue  a 
certificate  on  the  basis  of  a  laboratory 
test  or  an  inspection  performed  by  a 
non-government  focility  accredited  in 
accordance  with  §  353.8. 

•  *        •        *     .  * 

(b)*  •  * 

(4)  •  *  *  The  Administrator  may  also 
authorize  inspectors  to  issue  a 
certificate  on  the  basis  of  a  laboratory 
test  or  an  inspection  performed  by  a 
non-government  facility  accredited  in 
accordance  with  §  353.8. 

(c)^  •  * 

(4)  *  *  *  The  Administrator  may  also 
authorize  inspectors  to  issue  a 
certificate  on  the  basis  of  laboratory  test 
or  an  inspection  performed  by  a  non- 
government focility  accredited  in 
accordance  with  §  353.8. 

•  »        *        »        • 

4.  A  new  §  353.8  would  be  added  to 
read  as  follows: 

§353.8    Accreditation  of  non-govemment 
fadllttes. 

(a)  The  Administrator  may  accredit  a 
non-government  focility  to  perform 
specific  laboratory  testing  or 
phytosanitary  inspection  services  if  the 
Administrator  determines  that  the  non- 
government facility  meets  the  criteria  of 
paragraph  (b)  of  this  section.' 

(1)  A  non-government  facility's 
compliance  with  the  criteria  of 
paragraph  (b)  of  this  section  shall  be 
determined  through  an  assessment  of 
the  facility  and  its  fitness  to  conduct  the 
laboratory  testing  or  phytosanitary 


'  A  list  of  accredited  non-government  facilities 
may  be  obtained  by  writing  to  Port  Operations. 
PPQ,  APHIS.  4700  River  Road  Unit  139,  Riverdale. 
MD  20737-1236. 


inspection  services  for  which  it  seeks  to 
be  accredited.  If,  after  evaluating  the 
results  of  the  assessment,  the 
Administrator  determines  that  the 
facility  meets  the  accreditation  critoia, 
the  facility's  application  for 
accreditation  will  be  approved. 

(2)  The  Administrator  may  deny 
accreditation  to,  or  withdraw  the 
accreditation  of,  any  non-government 
facility  to  conduct  laboratory  testing  or 
phytosanitary  inspection  services  upon 
a  determination  that  the  focility  does 
not  meet  the  criteria  for  accreditation  or 
maintenance  of  accreditation  under 
paragraph  (b)  of  this  section  and  has 
failed  to  take  the  remedial  action 
recommended  to  correct  identified 
deficiencies. 

(i)  In  the  case  of  a  denial,  the  operator 
of  the  focility  will  be  informed  of  the 
reasons  for  the  denial  and  may  appeal 
the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  notification  of  the  denial.  The 
appeal  must  include  all  of  the  focts  and 
reasons  upon  which  the  person  relies  to 
show  that  the  focility  was  wrongfully 
denied  accreditation.  The  Administrator 
will  grant  or  deny  the  appeal  in  writing 
as  prompUy  as  circumstances  permit, 
stating  the  reason  for  his  or  her 
decision.  If  there  is  a  conflict  as  to  any 
material  fact,  a  hearing  will  be  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator. 

(ii)  In  the  case  of  withdrawal,  before 
such  action  is  taken,  the  operator  of  ttie 
facility  will  be  informed  of  the  reasons 
for  the  proposed  withdrawal.  The 
operator  of  the  facility  may  appeal  the  ' 
proposed  withdrawal  in  writing  to  the 
Administrator  within  10  days  after 
being  informed  of  the  reasons  for  the 
proposed  withdrawal.  The  appeal  must 
include  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
reasons  for  the  proposed  withdrawal  are 
incorrect  or  do  not  support  the 
withdrawal  of  the  accreditation  of  the 
facility.  The  Administrator  will  grant  or 
deny  the  appeal  in  writing  as  prompUy 
as  circumstances  permit,  stating  the 
reason  for  his  or  her  decision.  If  there 
is  a  conflict  as  to  any  material  fact,  a 
hearing  will  be  held  to  resolve  the 
conflict.  Rules  of  practice  concerning 
the  hearing  will  be  adopted  by  the 
Administrator.  However,  withdrawal 
shall  become  effective  pending  final 
determination  in  the  proceeding  when 
the  Administrator  determines  that  such 
action  is  necessary  to  protect  the  public 
health,  interest,  or  safety.  Such 
withdrawal  will  be  effective  upon  oral 
or  written  notification,  whichever  is 
earlier,  to  the  operator  of  the  facility.  In 
the  event  of  oral  notification,  written 
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confirmation  will  be  given  as  promptly 
as  circumstances  allow.  This 
withdrawal  will  continue  in  effisct 
pending  the  completion  of  the 
proceeding,  and  any  judicial  review 
thereof,  unless  otherwise  ordered  by  the 
.  Administrator. 

(3)  The  Administrator  will  withdraw 
the  accreditation  of  a  non-government 
bcility  if  the  operator  of  the  facility 
informs  APHIS  in  writing  that  the 
facility  wishes  to  terminate  its 
accredited  status. 

(4)  A  non-govemment  facility  whose 
accreditation  has  been  denied  or 
withdrawn  may  reapply  for 
accreditation  using  the  application 
procedures  in  paragraph  (b)  of  this 
section.  If  the  facility's  accreditation 
was  denied  or  withdrawn  under  the 
provisions  of  paragraph  (a)(2)  of  this 
section,  the  facility  operator  must 
include  with  the  application  written 
documentation  specifying  what  actions 
have  been  taken  to  correct  the 
conditions  that  led  to  the  denial  or 
withdrawal  of  accreditation. 

(5)  All  information  gathered  during 
the  course  of  a  non-govemment 
facility's  assessment  and  during  the 
term  of  its  accreditation  will  be  treated 
by  APHIS  with  the  appropriate  level  of 
confidentiality,  as  set  forth  in  the  U.S. 
Department  of  Agriculture's 
administrative  regulations  in  §  1.11  of 
thisdtle. 

(b)  Criteria  for  accreditation  of  non- 
govemment  facilities.  (1)  Specific 
standards  for  accreditation  in  a 
particular  area  of  laboratory  testing  or 
phytosanitary  inspection  are  set  forth  in 
this  part  and  may  be  obtained  by  writing 
to  APHIS.  If  specific  standards  for 
accreditation  in  a  particxdar  area  of 
laboratory  testing  or  phytosanitary 
inspection  have  not  been  promulgated 
by  APHIS,  the  Administrator  will 
develop  appropriate  standards 
applicable  to  accreditation  in  the  area 
for  which  the  non-govemment  facility  is 
seeking  accreditation  and  publish  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  to  inform  the  public 
and  other  interested  persons  of  the 
opportunity  to  comment  on  and 
participate  in  the  development  of  those 
standards. 

(2)  The  operator  of  a  non-govemment 
facility  seeking  accreditation  to  conduct 
laboratory  testing  or  phytosanitary 
inspection  shall  submit  an  application 
to  the  Administrator.  The  application 
must  be  completed  and  signed  by  the 
operator  of  the  facility  or  his  or  her 
authorized  representative  and  must 
fuintain  the  following: 

(i)  Legal  name  and  full  address  of  the 
facility: 


(ii)  Name,  address,  and  telephone  and 
fax  number  of  the  operator  of  the  facility 
or  his  or  her  authorized  representative; 

(iii)  A  description  of  the  facility, 
including  its  physical  plant,  primary 
function,  scope  of  operation,  and,  if 
applicable,  its  relationship  to  a  larger 
corporate  entity;  and 

(iv)  A  description  of  the  specific 
laboratory  testing  or  phytosanitary 
inspection  services  for  which  the 
facili^  is  seekiiig  accreditation. 

(3)  Upon  receipt  of  the  application, 
APHIS  will  review  the  application  to 
identify  the  scope  of  the  assessment  that 
will  be  required  to  adequately  review 
the  facility's  fitness  to  conduct  the 
laboratory  testing  or  phytosanitary 
inspection  services  for  which  it  is 
seeking  accreditation.  Before  the 
assessment  of  the  facility  begins,  the 
applicant's  representative  must  agree,  in 
writing,  to  fulfill  the  accreditation 
procedure,  especially  to  receive  the 
assessment  team,  to  supply  any 
information  needed  for  the  evaluation  of 
the  facility,  and  to  enter  into  a  trust 
fund  agreement  as  provided  by 
paragraph  (c)  of  this  section  to  pay  the 
fees  charged  to  the  applicant  facility 
regardless  of  the  result  of  the  assessment 
and  to  pay  the  charges  of  subsequent 
maintenance  of  the  accreditation  of  the 
facilify.  Once  the  agreement  has  been 
signed,  APHIS  will  assemble  an 
assessment  team  and  commence  the 
assessment  as  soon  as  circumstances 
permit.  The  assessment  team  will 
measure  the  facility's  fitness  to  conduct 
the  laboratory  testing  or  phytosanitary 
inspection  services  for  which  it  is 
seeking  accreditation  against  the 
specific  standards  identified  by  the 
Administrator  for  those  services  by 
reviewing  the  facility  in  the  following 
areas: 

(i)  Physical  plant.  The  facility's 
physical  plant  (e.g.,  laboratory  space, 
office  space,  greenhouses,  vehicles,  etc.) 
must  meet  the  criteria  identified  in  the 
accreditation  standards  as  necessary  to 
properly  conduct  the  laboratory  testing 
or  phytosanitary  inspection  services  for 
which  it  seeks  accreditation. 

(ii)  Equipment.  The  facility's 
personnel  must  possess  or  have 
unrestricted  access  to  the  equipment 
(e.g..  microscopes,  computers,  scales, 
triers,  etc.)  identified  in  the 
accreditation  standards  as  necessary  to 
properly  conduct  the  laboratory  testing 
or  phytosanitary  inspection  services  for 
which  it  seeks  accreditation.  The 
calibration  and  monitoring  of  that 
equipment  must  be  documented  and 
conform  to  prescribed  standards. 

(iii)  Methods  of  testing  or  inspection. 
The  facilify  must  have  a  qualify  manual 
or  equivalent  documentation  that 


describes  the  system  in  place  at  the 
facility  for  the  conduct  of  the  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  the  facility  seeks 
accreditation.  The  manual  must  be 
available  to,  and  in  use  by,  the  facilify 
personnel  who  perform  the  services. 
The  methods  and  procedures  used  by 
the  facilify  to  conduct  the  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  it  seeks  accreditation 
must  be  commensurate  with  those 
identified  in  the  accreditation  standards 
and  must  be  consistent  with  or 
equivalent  to  recognized  intOTnational 
standards  for  such  testing  or  inspection. 

(iv)  Personnel.  The  management  and 
facility  personnel  accountable  for  the 
laboratory  testing  or  phytosanitary 
inspection  services  for  which  the 
facilify  is  seeking  accreditation  must  be 
identified  and  must  possess  the  training, 
education,  or  experience  identified  in 
the  accreditation  standards  as  necessary 
to  properly  conduct  the  testing  or 
inspection  services  for  which  the 
facility  seeks  accreditation,  and  that 
training,  education,  or  experience  must 
be  dociunented.  Any  subcontractor 
utilized  by  the  facility  in  coiuiection 
with  the  testing  or  inspection  services 
for  which  accreditation  is  sought  must 
be  identified  to  APHIS;  the 
subcontractor's  qualifications  will  be 
reviewed  by  APHIS  as  part  of  the 
facilify's  assessment. 

(4)  To  retain  accreditation,  the  facilify 
must  agree  to: 

(i)  Observe  the  specific  standards 
applicable  to  its  area  of  accreditation: 

(ii)  Be  assessed  and  evaluated  on  a 
periodic  basis  by  means  of  proficiency 
testing  or  check  samples; 

(iii)  Demonstrate  on  request  that  it  is 
able  to  perform  the  tests  or  insi}ection 
services  representative  of  those  for 
which  it  is  accredited; 

(iv)  Resolve  all  identified  deficiencies; 

(v)  Notify  APHIS  as  soon  as 
circumstances  permit  of  any  changes  in 
key  management  personnel  or  facilify 
staff  accountable  for  the  laboratory 
testing  or  phytosanitary  inspection 
services  for  which  the  &cilify  is 
accredited;  and 

(vi)  Report  to  APHIS  as  soon  as 
circumstances  permit  any  changes 
involving  the  location,  ownership, 
physical  plant,  equipment,  or  other 
conditions  that  existed  at  the  facilify  at 
the  time  accreditation  was  granted. 

(c)  Fees  and  trust  fund  agreement. 
The  fees  charged  by  APHIS  in 
connection  with  the  initial  accreditation 
of  a  non-govemment  facility  and  the 
maintenance  of  that  accreditation  shall 
be  adequate  to  recover  the  costs 
incurred  by  the  government  in  the 
course  of  APHIS'  accreditation 
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activities.  To  cover  those  costs,  the 
operator  of  the  facilify  seeking 
accreditation  must  enter  into  a  trust 
fund  agreement  with  APHIS  under 
which  the  operator  of  the  facilify  will 
pay  in  advance  all  estimated  costs  that 
APHIS  expects  to  incur  through  its 
involvement  in  the  pre-accreditation 
assessment  process  and  the 
maintenance  of  the  facility's 
accreditation.  Those  costs  shall  include 
administrative  expenses  incurred  in 
those  activities,  such  as  laboratory  fees 
for  evaluating  check  test  results,  and  all 
salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  the  APHIS  in 
performing  those  activities.  The 
operator  of  the  facility  must  deposit  a 
certified  or  cashier's  check  with  APHIS 
for  the  amount  of  the  costs,  as  estimated 
by  APHIS.  If  the  deposit  is  not  sufficient 
to  meet  all  costs  incurred  by  APHIS,  the 
operator  of  the  facilify  must  deposit 
another  certified  or  cashier's  check  with 
APHIS  for  the  amount  of  the  remaining 
costs,  as  determined  by  APHIS,  before 
APHIS'  services  will  be  completed. 
After  a  final  audit  at  the  conclusion  of 
the  pre-accreditation  assessment,  any 
overpayment  of  funds  will  be  returned 
to  the  operator  of  the  facilify  or  held  on 
account  until  needed  for  future 
activities  related  to  the  maintenance  of 
the  facilify's  accreditation. 

Done  in  Washington,  DC,  this  19th  day  of 
November  1997. 

Teiry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  97-30944  Filed  11-24-97;  8:45  am) 

BtUJNO  CODE  34ia-34-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123  " 

DIaaster  Loan  Program 

AQENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

SUMMARY:  Under  this  proposed  rule,  an 
SBA  disaster  loan  borrower  could 
request  an  increase  in  a  disaster  loan 
within  two  years  after  the  loan  was 
approved.  The  increase  must  be  used  to 
cover  eligible  damages  resulting  from 
events  that  occiured  after  the  loan  was 
approved  and  were  beyond  the 
borrower's  control.  Under  the  proposed 
mle,  the  SBA  Associate  Administrator 
for  Disaster  Assistance  could  waive  the 
two  year  limit  because  of  extraordinary 
circumstances.  » 


DATES:  Comments  must  be  submitted  on 
or  before  December  26, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to  Bernard  Kulik,  Associate 
Administrator  for  Disaster  Assistance, 
Small  Business  Administration,  409 
Third  Street,  S.W.,  Washington,  D.C. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  202/205-6734. 

SUPPLEMENTARY  INFORMATION:  SBA 
makes  thousands  of  physical  and 
economic  injury  disaster  loans  to  repair 
or  replace  damaged  property  or  to  help 
a  business  recover  firom  economic 
injury.  Borrowers  must  use  such  loans 
only  to  help  them  recover  from  the 
eff^ects  of  a  specific  disaster.  Borrowers 
may  request  increases  in  their  loans 
after  the  initial  disaster  loans  were  made 
and,  where  appropriate,  SBA  will 
approve  the  request.  Under  this 
proposed  rule,  SBA  is  defining  the 
circumstances  under  which  a  borrower 
can  request  an  increase  and  limiting  the 
time  period  for  the  request  to  two  years. 
The  SBA  Associate  Administrator  for 
Disaster  Assistance  (AA/DA)  would 
have  the  authority  to  waive  the  two  year 
limit  for  extraordinary  and 
unforeseeable  circumstances. 

Under  the  proposed  rule,  a  borrower 
of  a  disaster  loan  (whether  physical  or 
economic  injury)  could  request  an 
increase  in  the  loan  amount  if  the 
eligible  cost  of  repair  or  replacement  of 
damages  increases  because  of  events 
occurring  after  the  loan  approval  that 
were  beyond  the  borrower's  control.  For 
example,  a  borrower  can  request  an 
increase  of  a  physical  disaster  loan 
before  the  repair,  renovation  or 
reconstruction  is  completed  if  hidden 
damage  is  discovered  or  if  official 
building  codes  changed  since  SBA 
approved  the  physical  disaster  loan. 
With  respect  to  economic  injury  disaster 
loans,  borrowers  could  request  an 
increase  in  working  capital  if  they  could 
not  resume  business  activify  as  quickly 
as  planned  because  of  events  beyond 
their  control.  These  examples,  while  not 
all  inclusive,  would  support  a 
borrower's  request  for  an  increase  in  the 
amount  of  a  disaster  loan.  These  kinds . 
of  events  usually  will  be  apparent 
within  two  years  after  SBA  approves  a 
disaster  loan.  However,  in  extraordinary 
circiunstances,  the  proposed  rule  would 
permit  the  AA/DA  to  waive  the  two  year 
limitation. 


Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibilify  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  proposed  rule 
does  nut  constitute  a  significant  rule 
within  the  meaning  of  Executive  Order 
12866  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibilify 
Act,  5  U.S.C.  601  et  seq.  It  is  not  likely 
to  have  an  aimual  economic  effect  of 
$100  million  or  more  on  the  economy, 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwoii; 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  proposed  rule  contains 
no  new  reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  proposed 
rule  has  no  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  mle  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

(Catalog  of  Federal  Etomestic  Assistance 
Programs,  No.  59.012  and  59.008) 

List  of  Sul^ects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs- 
business.  Small  Businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)),  SBA  profMjses  to  amend  part 
123,  chapter  I,  title  13,  Code  of  Federal 
Regulations,  as  follows: 

PART  123-DISASTER  LOAN 
ASSISTANCE 

1.  The  authorify  citation  for  Part  123 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(b), 
636(c)  and  636(1);  Pub.  L.  102-395, 106  Stat 
1828, 1864;  and  Pub.  L.  103-75, 107  StaL 
739. 

2.  Sections  123.18, 123.19  and  123.20 
would  be  added  to  read  as  follows: 

§123.18    Can  I  request  an  incrasM  in  the 
amount  of  a  physical  disaster  loan? 

SBA  will  consider  your  request  for  an 
increase  in  your  loan  if  you  can  show 
that  the  eligible  cost  of  repair  or 
replacement  of  damages  increased 
because  of  events  occurring  after  the 
loan  approval  that  were  beyond  your 
control.  An  eligible  cost  is  one  which  is 
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related  to  the  disaster  for  which  SBA 
issued  the  original  loan.  For  example,  if 
you  discover  hidden  damage  within  a 
reasonable  time  after  SBA  approved 
your  original  disaster  loan  and  before 
repair,  renovation,  or  reconstruction  is 
complete,  you  may  request  an  increase. 
Or,  if  applicable  building  code 
requirements  were  changed  since  SBA 
approved  your  original  loan,  you  may 
request  an  increase  in  your  loan 
amount. 


f  123.19    Can  I  faqiiMt  an  incrwaa  In  the 
amount  of  an  aoonomic  in|ury  loan? 

SBA  will  consider  your  request  for  an 
increase  in  the  loan  amount  if  you  can 
show  that  the  increase  is  essential  for 
your  business  to  continue  and  is  based 
on  events  occurring  after  SBA  approved 
your  original  loan  which  were  beyond 
your  control.  For  example,  delays  may 
have  occurred  beyond  your  control 
which  prevent  you  from  resuming  yoiu 
normal  business  activity  in  a  reasonable 
time  &ame.  Your  request  for  an  increase 
in  the  loan  amoimt  must  be  related  to 
the  disaster  for  which  the  SBA 
economic  injury  disaster  loan  was 
originally  made. 

§123.20    How  long  do  I  hava  to  raqueat  an 
IncreaM  In  the  amount  of  a  pliyslcat 
diaastsr  loan  or  an  economte  iniury  loan? 

You  should  request  a  loan  increase  as 
soon  as  possible  after  you  discover  the 
need  for  the  increase,  but  not  later  than 
two  years  after  SBA  approved  your 
'  physical  disaster  or  economic  injury 
loan.  After  two  years,  the  SBA  Associate 
Administrator  for  Disaster  Assistance 
(AA/DA)  may  waive  this  limitation  after 
finding  extraordinary  and  unforeseeable 
circumstances. 

Dated:  November  14. 1997. 
Aids  Ahraraa. 
Administrator. 

(FR  Doc  g7-30M7  Filed  11-24-97;  8:45  am] 
BaxMooooc  aoss-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-111-AO] 

Rm2120-AA64 


Airworthiness  Directives;  Boeing 
IModei  737-100,  -200,  -300,  -400. 
-600  Seriss  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  Boeing  Model 
737-100.  -200,  -300,  -400,  and  -500 
series  airplanes,  which  would  have 
superseded  an  existing  AD  that 
currently  requires  either  leak  tests  of  the 
forward  lavatory  service  system,  and 
repair,  as  necessary;  or  draining  the 
system  and  placarding  the  lavatory 
inoperative.  That  proposed  AD  would 
have  provided  an  option  for 
accomplishing  tOTminating  action  for 
certain  leak  tests.  It  would  have 
required  leak  tests  of  other  lavatory 
drain  systems;  installation  of  a  cap  or 
vacuum  break  on  the  flush/fill  line;  and 
either  periodic  replacement  of  the  seal 
for  the  cap  and  tank  anti-siphon  valve 
or  periodic  maintenance  of  the  vacuum 
break  in  the  flush/fill  line.  This  action 
revises  the  proposed  AD  by  removing 
the  terminating  action;  requiring 
periodic  changing  of  the  seals  of  certain 
lavatory  drain  systems;  replacing 
"donut  valves"  with  other  FAA- 
approved  valves;  revising  certain  leak 
test  intervals;  and  revising  the 
pressurization  and  fluid  level 
requirements  for  testing.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  damage  to  engines, 
airframes,  and  property  on  the  ground 
that  is  associated  with  the  problems  of 
"blue  ice"  that  forms  from  leaking 
lavatory  drain  systems  on  transport 
category  airplanes  and  subsequently 
dislodges  from  the  airplane  fuselage. 

DATES:  Comments  must  be  received  by 
January  5, 1998. 

ADOHESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
111-AD.  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Conmiercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  SeatUe  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  telephone  (425)  227-2788; 
fax  (425)  227-1181. 


SUPP1.EMENTARY  mFOnMATION: 
Comments  Invited  ** 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  vnll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concOTned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-lll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
supplemental  NPRM  |}y  submitting  a 
request  to  the  FAA,  Transport  Airplane 
Directorate,  ANM-103,  Attention:  Rules 
Docket  No.  95-NM-lll-AD,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  all  Boeing 
Model  737-100,  -200,  -300,  -400,  and 
-500  series  airplanes,  was  published  as 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on 
November  2, 1995  (60  FR  55673).  That 
NPRM  proposed  to  supersede  AD  89- 
11-03,  amendment  39-6223  (54  FR 
21933,  May  22,  1989),  applicable  to 
certain  Boeing  Model  737-300  and  -400 
series  airplanes.  That  proposal  would 
have  continued  to  require  either 
repetitive  leak  tests  on  the  forward 
lavatory  service  system,  and  repair,  as 
necessary;  or  draining  of  the  system  and 
placarding  the  lavatory  inoperative.  It 
would  have  also  added  a  requirement  to 
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perform  leak  tests  of  other  lavatory 
drain  systems;  provided  for  the  option 
of  revising  the  FAA-approved 
maintenance  program  to  include  a 
schedule  of  leak  tests;  required  the 
installation  of  a  cap  or  vacuum  break  on 
the  flush/fill  line;  and  required  either  a 
periodic  replacement  of  the  seal  for  the 
cap  and  tank  anti-siphon  valve  or 
periodic  maintenance  of  the  vacuum 
break  in  the  flush/fill  line.  That 
proposal  also  would  have  expanded  the 
applicability  of  the  nde  to  include  all 
Model  737  series  airplanes. 

That  NPRM  was  prompted  by 
continuing  reports  of  damage  to  engines 
and  airframes,  separation  of  engines 
from  airplanes,  and  damage  to  property 
on  the  ground,  caused  by  "blue  ice"  that 
forms  from  leaking  lavatory  drain 
systems  on  transport  category  airplanes 
and  suhsequenUy  dislodges  bom  the 
airplane  fuselage.  Such  formation  and 
dislodging  of  "blue  ice,"  if  not 
corrected,  could  result  in  damage  to  the 
engine  and  potential  separation  of  the 
engine  firom  the  airplane. 

Actions  Since  the  Issuance  of  Previous 
NPRM 

Since  the  issuance  of  that  previous 
NPRM,  the  FAA  has  received  reports 
indicating  that  leakage  of  certain  in-line 
valves  of  the  lavatory  waste  drain 
systems  has  been  detected.  In 
consideration  of  this  and  other  factors  (a 
mor^  detailed  discussion  of  the  other 
factors  is  presented  later  in  this 
supplemental  NPRM),  the  FAA  has 
determined  that  the  terminating  action 
provided  by' the  previous  NPRM  must 
be  removed  fit^m  this  supplemental 
NPRM.  In  addition,  the  FAA  has 
determined  that  certain  additional 
changes  to  the  previous  NPRM  are 
necessary. 

Related  AD's 

On  November  9, 1994.  the  FAA  issued 
AD  94-23-10,  amendment  39-9073  (59 
FR  59124,  November  16,  1994),  which  is 
applicable  to  Boeing  Model  727  series 
airplanes.  That  AD  contains  numerous 
requirements  that  are  similar  to  those 
proposed  in  this  action,  which  is 
applicable  to  Model  737  series 
airplanes.  In  fact,  several  of  the 
proposed  requirements  of  this  action  are 
based  on  alternative  methods  of 
compliance  that  the  FAA  had  approved 
previously  for  compliance  with  AD  94- 
23-10. 

The  FAA  is  currently  considering 
additional  rulemaking  to  address  the 
problems  associated  with  "blue  ice"  on 
other  transport  category  airplanes. 


General  Changes  to  the  Proposal: 
Revision  of  Optional  Maintenance 
Program 

As  discussed  previously,  the  FAA  has 
received  recent  reports  of  leakage  in 
certain  in-line  drain  (ball)  valves.  In 
order  to  ensure  that  leak  check  results 
are  uniformly  reviewed  before  any 
extension  of  leak  check  intervals,  the 
FAA  has  determined  that  the  previously 
proposed  optional  terminating  action 
provided  for  in  paragraph  (b)  of  the 
previous  NPRM  must  be  removed  bom 
this  supplemental  NPRM  in  order  to 
maintain  an  adequate  level  of  safety. 
The  5,000-houT  leak  test  interval 
remains  unchanged. 

General  Changes  to  the  Proposal: 
Revised  Leak  Test  Intervals  Car  Certain 
Valves 

Based  on  recently  received  new  data 
submitted  by  various  operators,  the 
supplemental  NPRM  would  revise  the 
previously  proposed  leak  test  intervals 
for  certain  valves.  These  changes  have 
been  added  to  paragraphs  (a)  and  (b)  of 
this  supplemental  NPRM.  (A  more 
detailed  discussion  of  those  proposed 
changes  in  the  leak  test  intervals  is 
presented  later  in  the  preamble.) 

General  Changes  to  the  Proposal: 
Requirement  To  Change  Seals 

One  comment  submitted  to  the  Rules 
Docket  in  response  to  the  previously 
issued  NPRM,  requests  that  a 
requirement  to  change  the  valve  seals  be 
added  to  paragraph  (a)  of  the  proposal. 
The  commenter  points  out  that  if  the 
seals  are  not  changed  periodically,  they 
could  fail  and  leak  in  between  leak 
testing.  The  FAA  concurs  with  the 
request,  and  has  added  a  requirement  to 
paragraph  (a)  of  this  supplemental 
NPRM  to  change  the  seals  of  valves  at 
intervals  similar  to  the  proposed 
requirements  of  the  valve  seal  changes 
in  paragraph  (b)  of  this  supplemental 
NPRM. 

General  Changes  to  the  Proposal: 
Requirement  To  Remove  "Donut" 
Valves 

Another  comment  submitted  to  the 
Rules  Docket  in  response  to  the 
previously  issued  NPRM,  requests  that 
the  FAA  mandate  the  removal  of 
"donut"  style  valves  fi-om  the  airplane 
and  require  replacement  with  one  of  the 
three  service  panel  valves,  as  specified 
in  the  proposed  rule.  The  commenter 
states  that  the  "donut"  valves  have  a 
long  history  of  poor  performance. 

The  FAA  concurs  that  the  "donut" 
style  valves  should  be  removed. 
"Donut"  style  valves  have  been 
involved  in  more  cases  of  leakage  and 
consequent  formation  of  "blue  ice"  than 


any  other  valve  design.  In  addition, 
cases  of  leakage  of  "donut"  style  valves 
that  have  been  leak  tested  (as  required 
by  previous  AD's)  are  still  being 
reported.  Therefore,  the  FAA  has 
determined  that  the  "donut"  style 
valves  should  be  removed. 

However,  the  FAA  finds  that,  rather 
than  require  replacement  of  the  "donut" 
style  valves  with  one  of  the  three  service 
panel  valves  listed  in  the  previous 
NPRM.  a  requirement  to  replace  the 
"donut"  valves  with  "an  FAA-approved 
valve"  is  more  appropriate.  This  leaves 
an  opportunity  for  operators  to  choose 
valves  that  may  be  "FAA-approved," 
but  that  may  not  be  specified  in  the  rule. 
Paragraphs  (aK6)(iii)  and  (b)(2)(iv)(C)  of 
this  supplemental  NPRM  have  been 
revised  to  reflect  this  change. 

General  Changes  to  the  ProposaL 
Revised  Pressurization  Requirements 

Several  comments  submitted  to  the 
Rules  Docket  in  response  to  the 
previously  issued  NPRM  included 
requests  to  revise  the  requirement  to 
pressurize  the  airplane  while 
performing  leak  tests  to  verify  the 
integrity  of  in-line  drain  valves  or 
service  panel  drain  valves.  The 
commenters  state  that  applying  a 
minimum  pressure  of  3  poimds  per 
square  inch  differential  pressure  (PSID) 
across  the  line  by  using  a  leak  test  tool, 
such  as  a  hand-held  vacuum  pump, 
would  be  just  as  effective  as 
pressurizing  the  airplane,  yet  would 
provide  a  more  economical  method  of 
accomplishing  the  leak  test. 
Additionally,  the  commentera  point  out 
that  using  a  3  PSID  differential  pressure 
is  consistent  with  the  "blue  ice"  AD 
requirements  for  Boeing  Model  727 
series  airplanes. 

The  FAA  concurs.  Paragraphs  (a)  and 
(b)  of  this  supplemental  NPRM  have 
been  revised  to  require  the  tests  while 
applying  a  minimum  3  PSID  differential 
pressure  in  the  same  direction  as  would 
occur  during  flight 

General  Changes  to  the  Proposal: 
Revised  Requirement  of  Fluid  Level 

Several  comments  submitted  to  the 
Rules  Docket  in  response  to  the 
previously  issued  NPRM  included 
requests  that  the  FAA  revise  the 
proposed  leak  test  procedure  to  empty 
and  refill  the  lavatory  to  within  two 
inches  of  overflowing.  The  commenters 
state  that  the  difference  between  that 
specified  level  of  fluid  and  actual 
overflowing  of  the  fluid  is 
approximately  only  one  gallon.  Since 
overflow  of  the  lavatory  could  cause 
damage  to  the  airplane,  the  commenters 
consider  that  any  fluid  above  normal 
level  (10  gallons)  is  unnecessary. 
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Therefore,  the  commenters  request  that 
the  required  fluid  level  be  reduced. 

The  FAA  concurs  that  a  lower  fluid 
level  is  acceptable,  except  in  the  case  of 
testing  the  anti-siphon  valve.  The  Fi^ 
finds  that  fluid  at  the  10-gallon  level  is 
too  low  to  result  in  fluid  contacting  the 
seals  during  the  test  of  the  anti-siphon 
valve;  the  lack  of  contact  of  the  fluid 
with  the  seals  would  invalidate  the  test. 
Therefore,  this  supplemental  NPRM  has 
been  revised  to  require  that  the  lavatory 
be  filled  with  a  minimum  of  10  gallons 
of  fluid,  except  when  testing  the  anti- 
siphon  valve.  However,  operators 
should  take  precautions  to  ensure  that 
the  tank  is  not  overfilled:  a  statement  to 
this  effect  has  been  added  to  this 
supplemental  NPRM. 

Concluaion 

Since  the  changes  described  above 
expand  the  scope  of  the  previously 
issued  proposed  rule,  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportimity  for  public 
comment. 

CoounentB  Raceived 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  NPRM  issued  previously. 

Support  for  the  Proposal 

One  conunenter  supports  the 
proposed  rule. 

Request  To  Withdraw  tlie  Proposal: 
Risk  of  Inlnry  Frmn  "Blue  Ice"  Is 
Extremely  Remote 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  its  members, 
requests  that  the  proposed  rule  be 
withdrawn.  The  conunenter  considers 
that,  from  a  statistical  standpoint,  the 
risk  of  injury  to  persons  on  the  ground 
from  falling  "blue  ice"  is  extremely 
remote. 

The  FAA  does  not  concur  that  the 
proposed  rule  should  be  withdrawn. 
The  FAA  has  responded  to  the 
conunenter  on  this  issue  during 
\     previous  rulemaking  concerning  "blue 
ice"  on  Boeing  Model  727  series 
airplanes.  As  stated  in  the  preamble  of 
that  final  rule,  the  FAA  pointed  out  that 
demographic  studies  have  shown  that 
population  density  has  increased 
around  airports,  and  probably  will 
continue  to  increase.  These  are 
populations  that  are  at  greatest  risk  of 
damage  and  injury  due  to  "blue  ice" 
dislodging  firom  an  airplane  during 
descent.  Without  actions  to  ensure  that 
leaks  from  the  aft  lavatory  drain  systems 
are  detected  and  corrected  in  a  timely 
manner,  "blue  ice"  incidents  would  go 
luitested  and  eventually  someone  would 


be  struck,  perhaps  Catally,  by  fidling 
"blue  ice."  To  discount  the  unsafe 
condition  to  persons  on  the  ground 
presented  by  falling  "blue  ice"  would  be 
a  gross  breach  of  the  FAA's  safety 
obligations  and  commitment  to  the 
public. 

Request  To  Withdraw  tlv  Proposal: 
Issue  SB  Advisory  Circular  in  Lieu  of 
an  AD 

This  same  conunenter  suggests  that,  if 
some  t3rpe  of  action  must  be  taken,  a 
more  manageable  alternative  to  issuing 
an  AD  should  be  considered.  The 
conunenter  suggests  that  such  an 
alternative  could  be  the  development  of 
an  Advisory  Circular  (AC). 

The  FAA  does  not  concur  that 
issuance  of  an  AC  would  provide  a 
"more  manageable"  method  of 
addressing  the  "blue  ice"  safety  issue. 
In  c«tain  cases,  the  issuance  of  an  AC 
is  an  appropriate  first  step  to  address  a 
concern  at  a  more  informal  level  than  an 
AD.  In  line  with  this  approach. 
Advisory  Circular  120-39,  "Hazards  of 
Waste  Water  Ice  Accumulation 
Separating  from  Aircraft  in  Flight,"  was 
issued  on  October  31, 1980.  Paragraph 
3.  of  that  AC  states,  "Each  operator 
should  initiate  and  accomplish 
inspections  and  maintenance  of  waste 
drain  valves,  caps,  and  heater  systems  to 
the  extent  necessary  to  ensure  that  these 
systems  remain  airworthy  and  function 
as  designed,  to  prevent  ice  build-up 
from  leaking  waste  water,  and  the 
resultant  separation  from  the  aircraft." 
The  FAA  concludes  that  the  time 
elapsed  since  the  issuance  of  that  AC 
has  given  industry  sufficient 
opportunity  to  make  this  approach 
work.  The  continuing  problems  with 
"blue  ice,"  however,  demonstrate  the 
need  for  a  more  definitive  solution;  this 
proposed  rule  is  an  appropriate 
approach. 

Request  To  Revise  Rulemaking  Criteria 
To  Ensure  Level  of  Safety  Is  Cost 
Beneficial 

The  ATA  requests  that  the  FAA 
redefine  the  criteria  used  to  determine 
an  "unsafe  condition"  so  that  the  cost 
of  rulemaking  (airworthiness  directives) 
is  commensurate  with  the  risks 
associated  with  not  correcting  the 
identified  safety  concern.  Additionally, 
the  conunenter  states  that  in  meetings 
between  the  ATA  and  FAA 
management,  participants  agreed  to  a 
definition  of  "airworthiness."  The  ATA 
would  like  to  see  that  definition 
adopted  for  use  in  determining  the  need 
for  an  airworthiness  directive.  ATA 
states  that  without  specific  criteria  and 
definitions  of  these  terms,  the  FAA's 
determination  of  an  unsafe  condition 


and  compliance  period  for  adoption  of 
the  proposed  rule  must  be  viewed  as 
subjective  and,  therefore,  deficient  as 
rulemaking. 

The  FAA  does  not  concur  with  the 
conunenter's  assertion  that  "without 
further  guidance,  the  FAA's 
determination  of  an  unsafe  condition 
must  be  viewed  as  subjective  and. 
therefore,  deficient  as  rulemaking."  The 
legal  question  is  whether  the  FAA  has 
identified  an  unsafe  condition  that  may 
exist  or  develop  in  other  products  of  the 
same  type  design.  The  FAA's 
determination  on  this  issue  is  legally 
appropriate  (and  the  rulemaking  is  not 
"deficient")  as  long  as  the  FAA  has  a 
reasonable  basis  for  that  determination. 
In  this  supplemental  proposed  rule,  the 
FAA  finds  that  there  is  an  unsafe 
condition  based  on  reports  of  damage  to 
engines,  airframes,  and  property  on  the 
ground  that  is  associated  with  th^ 
problems  of  "blue  ice"  that  forms  bom 
leaking  lavatory  drain  systems  on 
transport  category  airplanes  and 
subsequentiy  dislodges  from  the 
airplane  fuselage.  Although  these 
reasons  may  be  characterized  as 
"sul^ective"  because  they  are 
qualitative  rather  than  quantitative,  the 
FAA  considera  them  to  be  appropriate 
and  stifficient  to  establish  the 
reasonableness  of  this  proposed  action. 

Request  To  Consider  the  Cost  Impact  to 
Airline  Operators 

One  conunenter  states  that  in  order  to 
standardize  leak  testing  intervals  at 
1,000  and  4,500  flight  houra,  it  will  have 
to  install  a  part  in  die  aft  drain  system 
on  its  entire  fleet,  and  in  the  forward 
drain  system  on  airplanes  that  do  not 
have  Kaiser  in-line  ball  valves  installed 
in  the  forward  drain  system.  The 
conunenter  requests  that,  since  the 
annual  cost  for  this  will  be  $8,064,  the 
FAA  should  reconsider  that 
requirement. 

Another  conunenter  asserts  that 
compliance  with  the  proposed  rule  Mrill 
force  airlines  with  good  maintenance 
programs  and  high  levels  of  "blue  ice" 
awareness  to  spend  money 
accomplishing  repetitive  leak  tests  that 
will  not  add  any  additional  levels  of 
safety  to  the  aircraft  or  to  people  on  the 
ground.  The  commenter  further  states 
that  the  additional  ground  time  required 
to  perform  these  tests  will  also 
complicate  scheduling  and  hamper 
efforts  to  increase  aircraft  utilization. 
The  FAA  infers  that  the  commenter  is 
requesting  that  the  FAA  reconsider  the 
cost  impact  of  the  proposed  action. 

The  FAA  acknowledges  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  "Blue  ice" 
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fivquenUy  is  not  traceable  to  the 
particular  airplane,  op>erator,  and  waste 
system  that  produced  it.  Incidents  of 
leakage  usually  are  not  reported;  only 
the  relatively  serious  leakage  incidents 
become  known  to  the  FAA.  Previous 
attempts  to  rely  solely  upon  increased 
maintenance  while  using  lower 
reliability  hardware  have  not  proven  to 
be  successful.  Therefore,  a  system  to 
prevent  incidents  of  "blue  ice"  in  the 
fleet  must  be  based  upon  reduction  of 
the  niunber  of  incidents  of  leakage  by 
encouraging  the  use  of  more  reliable 
equipment,  and  requiring  that,  if  an 
incident  of  leakage  does  occur,  it  is 
detected  and  corrected  in  a  timely 
manner. 

In  addition,  because  AD's  require 
specific  actions  to  address  specific 
unsafe  conditions,  they  appear  to 
impose  costs  that  would  not  otherwise 
be  borne  by  operators.  However, 
because  of  the  general  obligation  of 
operators  to  maintain  aircraft  in  an 
airworthy  condition,  this  appearance  is 
deceptive.  Attributing  those  costs  solely 
to  the  issuance  of  this  proposal  is 
unrealistic  because,  in  the  interest  of 
maintaining  safe  aircraft,  prudent 
operatora  would  accomplish  the 
proposed  actions  even  if  they  were  not 
required  to  do  so. 

Request  To  Distinguish  Risks 
Associsted  With  Forward  and  Ail 
Lavatories  Drain  Systems 

Two  commenters  note  that  the 
compliance  times  of  the  NPRM  do  not 
reflect  a  difference  between  risks 
associated  with  leakage  from  the 
forward  lavatory  drain  system  and  the 
risks  associated  with  leakage  from  the 
aft  drain.  One  of  the  commenter^  asserts 
that  operators  who  upgraded  their 
forward  lavatory  systems  to  address  the 
more  significant  safety  concern  over  ice 
ingestion  in  engines  would  still  be 
subject  to  the  more  stringent  leak  test 
intervals  of  the  aft  lavatory  drain 
systems  because  of  difficiUties  in 
redesigning  and  implementing  retrofit  of 
the  aft  lavatory  drain  systems.  The 
commenters  assert  that  the  differences 
between  the  risks  of  leakage  from  the 
forward  lavatory  should  be  reflected  by 
an  adjustment  to  the  proposed 
compliance  times. 

The  FAA  does  not  concur  that  the 
risks  associated  with  either  the  forward 
or  aft  lavatories  should  be  distinguished 
by  an  adjustment  to  the  proposed 
compliance  times  of  the  NPRM.  As 
discussed  previously,  "blue  ice" 
detaching  from  the  forward  lavatory 
could  cause  damage  to  the  engine  and 
airframe,  as  well  as  present  a  hazard  to 
persons  on  the  ground;  "blue  ice" 
detaching  from  the  ait  lavatory  presents 


a  hazard  to  persons  on  the  ground. 
Regardless  of  whether  the  formation  of 
"blue  ice"  occura  on  the  forward  or  aft 
lavatory  drain  system,  the  resultant 
unsafe  condition  would  exist.  Ev«i  if 
the  formation  of  "blue  ice"  on  the  aft 
lavatory  drain  systems  may  appear  to  be 
a  less  "significant"  safety  concern  than 
the  forward  systems,  a  safety  concern 
for  those  peraons  on  the  ground, 
nevertheless,  still  exists. 

Request  To  Involve  Principal 
Maintenance  Inspectora  (PMI) 

This  same  commenter,  in  reference  to 
paragraph  (b)  of  the  previous  NPRM, 
contends  that  it  is  more  appropriate  for 
the  PMI,  rather  than  the  Seattle  Aircraft 
Certification  Office  (ACO)  engineering 
staff,  to  approve  subsequent  changes  to 
the  maintenance  program  once  the 
program  has  been  approved.  The 
commenter  considers  that  the  PMI  is 
more  qualified  than  the  ACO  staff  to 
approve  tasks  on  training,  reporting,  and 
adjustment  to  the  leak  test  intervals 
based  upon  reliability  program 
reconunendations.  The  commenter 
points  out  that  the  subject  matter  of  the 
rule  is  clearly  maintenance-related,  and 
the  ACO  staff  is  not  equipped  to 
effectively  respond  to  requests  for 
maintenance  interval  changes  that  may 
occur.  The  commenter  states  that 
paragraph  (b)  of  the  proposal  should  be 
revised  to  include  a  statement  that  the 
AD  is  no  longer  applicable  once  a 
revision  to  the  FAA-approved 
maintenance  program  is  implemented. 

The  FAA  does  not  conciu.  Although 
the  FAA  agrees  that  the  PMI  should 
have  oversight  of  most  of  the 
requirements  of  the  proposed  alternative 
maintenance  program  provision  of  the 
rule,  the  FAA  does  not  agree  that  the 
PMI  should  be  tasked  with  approving 
certain  adjustments  of  the  program. 
Failure  threshold  criteria  and  definitive 
leak/feilure  rate  data  do  not  exist  for  the 
majority  of  the  subject  valves;  therefore, 
a  PMI  would  have  no  data  on  which  to 
base  the  approval  of  an  extension  of  a 
leak  test  interval  for  many  valves  with 
the  assurance  that  the  valve  would  not 
fail  within  the  adjusted  interval.  In  light 
qf  this,  it  is  essential  that  the  FAA,  at 
the  ACO  level,  have  feedback  as  to  the 
leak  and  feilure  rates  experienced  in  the 
field.  Although  the  PMI's  serve  as  the 
FAA's  critical  link  with  the  operators 
(and  the  PMI  oversight  responsibilities 
will  not  be  minimized  by  this  AD 
action),  it  is  the  staff  of  the  ACO  that 
provides  the  engineering  support 
necessary  to  evaliute  whether  increases 
in  leak  test  intervals  will  maintain  an 
acceptable  level  of  safety. 

Fiuther,  the  FAA  considers  it 
essential  that  any  adjustment  of  the 


required  leak  test  intervals,  seal  change 
intervals,  and  data  reporting  procedures 
should  be  approved  in  a  uniform 
maimer  to  ensure  that  the  program  is 
administered  uniformly  (and 
appropriately)  fleetwide.  The  staff  of  the 
Seattle  ACO  is  in  the  best  position  to 
ensure  that  this  is  accomplished. 
Additionally,  given  that  possible  new 
relevant  issues  might  be  revealed  during 
the  approval  process,  it  is  imperative 
that  the  engineering  staff  at  the  ACO 
have  such  feedback.  In  any  case,  the 
ACO  staff  will  work  closely  with  the 
cognizant  PMI  to  ensure  that  any 
approved  revisions  to  this  aspect  of  the 
maintenance  program  are  appropriate 
and  workable  for  the  applicable  airline. 

Request  To  Increase  Leak  Test  Intervals 
for  Pneudraulics  Drain  Valves 

Several  commenters  request  that  the 
leak  test  interval  for  Pneudraulics  drain 
valve  having  part  number  (P/N)  9527-1 
be  increased  from  the  proposed  1 ,000 
flight  houxs.  Two  of  the  commenters 
requested  the  interval  be  increased  to 
2,000  flight  hoius;  and  one  of  the 
commenters,  the  valve  manufecturer, 
requests  that  the  interval  be  increased  to 
4,500  flight  hours. 

The  FAA  concurs  partially.  Since  the 
issuance  of  the  NPRM,  the  FAA  has 
received  new  data  regarding  the  in- 
service  performance  of  the  Pneudraulics 
9527  series  drain  valve.  The  data  was 
obtained  in  accordance  with  procedures 
similar  to  those  of  paragraphs  (b)  and  (c) 
of  this  supplemental  NPRM.  This  data 
revealed  that,  only  two  leak  tests 
failures  were  detected  during  a  total  ' 
time  of  847,927  hours  on  412 
Pneudraulics  valves.  In  consideration  of 
this  data,  the  FAA  finds  that,  for  those 
operators  who  choose  to  comply  with 
the  requirements  of  paragraph  (a)  of  the 
AD,  this  information  justifies  an 
increase  of  the  leak  test  interval  of 
Pneudraulics  valves  having  P/N  9527 
series  from  1,000  hours  to  2,000  hours. 
Additionally,  the  FAA  finds  Uiat,  for 
operators  who  choose  to  comply  with 
the  maintenance  option  of  paragraph  (b) 
of  the  AD,  this  information  justifies  an 
increase  of  the  leak  test  interval  of  the 
Pneudraulics  valves  P/N  9527  series 
bom  1,000  hours  to  4,000  hours. 
Paragraphs  (a)  and  (b]  of  this 
supplemental  NPRM  have  been  revised 
accordingly.  However,  if  following  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  supplemental  NPRM,  similar  data  is 
gathered  by  a  niunber  of  operators  and 
are  submitted  to  the  FAA  in  support  of 
an  extension  of  the  leak  check  interval 
for  another  type  of  valve,  the  FAA  will 
consider  extension  of  the  leak  check 
intervals  for  that  valve  for  all  operators 
using  the  valve. 
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Raqimt  To  Increue  Leak  Test  Intervals 
of  Certain  Other  Shaw  Valves 

One  commenter  states  that  its  fleet 
has  a  mixture  of  valves  that  have  been 
modified  in  accordance  with  Shaw 
Service  Bulletin  SB  lOlOlOOOB-38-1. 
and  valves  that  have  not  been  modified 
in  accordance  with  that  service  bulletin. 
The  operator  requests  that  the  currently 
proposed  leak  test  interval  of  600  fli^t 
hours  (for  the  valves  that  have  not  been 
modified  in  accordance  with  the  service 
bulletin)  be  increased  to  equal  the  1,000 
flight  hour  leak  test  interval  of  the 
valves  modified  in  accordance  with  that 
service  bulletin.  Because  of  the 
operator's  high  level  of  awareness,  it 
sees  no  safety  compromise  in  requiring 
the  unmodified  valves  to  be  leak  tested 
at  1,000  flight  hours. 

The  FAA  does  not  concur.  The 
modifications  described  by  the  subject 
service  bulletin  were  designed  to  make 
the  valves  less  likely  to  leak.  Therefore, 
the  leak  test  interval  is  permitted  to  be 
increased  only  for  those  valves  that  have 
been  modified  in  accordance  with  Shaw 
Service  Bulletin  SB  lOlOOOOB-38-1. 

laqnnt  To  lafcraaae  Leak  Test  Interral 
far  Odwr  Shaw  Vahres 

One  commenter,  a  valve 
manufacturer,  requests  that  the  leak  test 
interval  for  certain  Shaw  valves  be 
extended  from  1 ,000  flight  hours  to 
2,000  flight  hours  when  the 
maintenance  procedures  have  been 
revised  and  data  have  been  submitted  to 
substantiate  the  increased  interval. 

The  FAA  concurs  that  when 
maintenance  procedures  have  been 
revised  and  data  have  been  submitted  to 
substantiate  the  increased  interval, 
approval  may  be  granted  to  increase  the 
leak  test  intervals.  Under  the  provisions 
of  this  supplemental  NPRM,  an  operator 
has  the  option  of  proposing  a  change  to 
its  maintenance  program,  gathering 
data,  and  making  a  request  for  extension 
of  the  leak  test  interval.  Operators 
interested  in  this  option  should  contact 
the  Seattle  Aircraft  Certification  Office 
to  discuss  implementation  of  this  option 
before  submitting  the  request  to  extend 
the  leak  test  intervals.  If  a  niunber  of 
operators  successfully  follow  this 
procedure  and  provide  data  similar  to 
that  provided  for  the  Pneudraulics  P/N 
9527  series  valve,  the  FAA  will  consider 
an  "across  the  board"  increase  for 
extension  of  the  leak  check  interval  for 
the  valve  that  they  are  using.  This  ■ 
procedure  is  applicable  to  valve 
manufacturers  as  well. 


Request  To  Increase  Interval  of 
Replacement  of  Pneudraulics  Valve 
Seals 

One  commenter,  an  operator,  requests 
that  the  replacements  of  the  seals  of  the 
Pneudraulics  valves  be  extended  from 
the  proposed  "prior  to  5,000  flight  hours 
after  the  effective  date  of  the  AD,  and 
thereafter  at  intervals  not  to  exceed  18 
months."  to  replacement  of  the  seal 
"every  third  leak  test  of  the  drain 
system,  or  every  6,000  flight  hours." 
The  commenter  states  that 
implementation  of  the  revised 
compliance  times  would  provide  a 
scheduling  convenience,  and  would  still 
maintain  an  acceptable  level  of  safety. 

The  FAA  concurs  that  the  intervals 
for  the  repetitive  replacements  can  be 
extended  somewhat.  Since  the 
Pneudraulics  valve  seals  are  similar  to 
those  used  in  the  in-line  drain  valves 
and  replacement  of  those  seals  are 
approved  for  longer  replacement 
intervals,  the  FAA  has  revised 
paragraphs  (a)(l)(ii)  and  (b)(l)(ii)  of  this 
supplemental  NPRM  to  require 
accomplishment  of  repetitive  seal 
replacements  at  intervals  not  to  exceed 
18  months  or  6,000  flight  hours, 
whichever  occurs  later. 

Request  To  Revise  Compliance  Times 
for  Certain  Seal  Changes 

One  commenter,  the  airplane 
manufactiirer.  requests  that  the 
proposed  rule  be  revised  to  provide  for 
an  alternative  repetitive  interval  for 
accomplishment  of  the  seal  changes. 
Specifically,  the  commenter  requests 
that,  "or  within  48  months  after  the  last 
docimiented  seal  change"  be  added  after 
the  proposed  repetitive  interval  of 
"5,000  flight  hours"  in  paragraph 
(b)(l)(i)  of  the  proposed  rule,  llie 
commenter  states  that  this  alternative 
repetitive  interval  would  prevent 
unnecessary  seal  changes  for  operators 
that  have  recently  performed  the  seal 
change. 

The  FAA  concurs  thatlhe  requested 
alternative  repetitive  interval  would 
prevent  unnecessary  seal  changes  for 
operators  that  have  recently  performed 
the  seal  change.  The  FAA  considers  that 
those  alternative  repetitive  intervids 
provide  an  equivalent  level  of  safety. 
Therefore,  the  FAA  has  revised 
paragraph  (b)(3)  of  this  supplemental 
NPRM  (which  appeared  as  paragraph 
(b)(1)  of  the  previous  proposal).  The 
FAA  also  has  made  a  corresponding 
change  to  paragraph  (a)(8)  of  this 
supplemental  NPRM  since  it  is  similar 
to  the  requirements  of  paragraph  (b)(3) 
of  the  supplemental  NPRM. 


Request  To  Delete  Certain  Seal  Part 
Numbers 

One  commenter,  the  airplane 
manufacturer,  requests  that  valve  seal 
part  numbers  2651-329,  2651-334. 
lOlOlOOOC-G,  lOlOlOOOC-M,  and 
lOlOOOOC-R  be  deleted  from  the 
proposal.  The  commenter  considers  that 
part  numbers  that  have  not  been 
installed,  either  in  production  or 
retrofit,  on  Boeing  Model  737  series 
airplanes  should  not  be  cited  in  the 
NPRM.  The  FAA  concurs  with  the 
commenter's  remarks,  and  has  removed 
all  references  to  those  parts  numbers 
tmm  this  supplemental  NPRM. 

Request  To  Mandate  Leak  Testing  of  All 
Seals  in  the  Lavatory  System 

One  commenter  notes  that,  while  the 
previous  NPRM  proposes  leak  testing  of 
the  dump  valve  seal  and  the  inner  seal 
of  the  drain  valve  of  the  service  panel, 
no  testing  of  the  outer  cap/door  seal  is 
required.  The  commenter  states  that 
since  the  outer  cap/door  seal  is  the  "last 
resort"  in  preventing  leakage  of  "blue 
ice,"  leak  testing  should  be  required  of 
the  outer  cap/door. 

The  FAA  does  not  concur.  Some  valve 
designs  are  such  that  the  valve  must  be 
partially  disassembled  (removing  the 
inner  seal,  interlocking  inner  plugs,  etc.) 
to  allow  the  outer  door  to  be  tested, 
which  would  invalidate  the  test  of  the 
inner  seal.  Additionally,  different  valve 
designs  may  require  valve  disassembly 
and  reassembly  as  part  of  tbe  test 
procedure  with  different  test  procedures 
for  different  valve  designs.  These  fiu:tors 
complicate  the  specification  of  a  usable 
test  of  both  iimer  and  outer  doors  for  all 
existing  valve  designs.  Therefore,  the 
FAA  finds  that  the  requirement  to  apply 
3  PSID  across  the  valve  inner  door  and 
to  visually  inspect  the  outer  door  seal 
for  damage  that  could  cause  leakage  on 
all  service  panel  valves  to  be  adequate 
and  appropriate.  However,  if  an 
operator  prefers  to  test  the  outer  door 
and  inspect  the  inner  door,  the  FAA 
will  consider  requests  for  an  alternative 
method  of  compliance  as  provided  in 
paragraph  (f)  of  this  proposed  AD. 

Request  To  Require  a  Lever  Lock  Cap 
and  a  Vacuum  Breaker  Check  Valve 

One  commenter  states  that,  instead  of 
permitting  a  vacuum  breaker  check 
valve  to  be  used  as  an  alternative  to  the 
installation  of  a  lever  lock  cap,  the  FAA 
should  require  both  of  them.  The 
commenter  states  that  a  long  history  of 
poor  performance  of  check  valves  and 
lever  lock  caps  indicates  that  a 
redundant  system  requiring  both  the 
valve  and  cap  would  have  greater 
reliability. 
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The  FAA  does  not  concur  in  this  case. 
The  FAA  acknowledges  that  redundant 
systems  generally  provide  a  higher  level 
of  safety:  however,  in  this  case, 
redundancy  to  the  check  valve  fimction 
is  provided  by  the  vacuum  breaker.  In 
the  case  of  a  check  valve  alone,  the  lever 
lock  cap  provides  redundancy  to  the 
check  valve.  There  are  insufficient  data 
to  show  which  combination  is  more 
reliable. 

However,  service  history  information 
indicates  that  vacuum  brraker -check 
valves  with  poppet  check  valves  (rather 
than  mushroom  check  valves)  have  a 
greater  reliability  record.  Therefore,  the 
FAA  has  removed  reference  to 
Monogram  Part  Nimiber  3765-175 
(mushroom  type)  from  paragraphs  (a) 
and  (b)  of  this  supplemental  NPRM.  By 
requiring  repair  of  leaking  components 
when  "blue  streaks"  are  observed,  the 
FAA  intends  that  operators,  through 
their  OMm  experience,  will  determine 
which  combination  of  valves  works  the 
best  to  avoid  leakage.  However,  if  the 
FAA  receives  data  indicating  service 
problems  or  unreliability  with  vacuum 
breaker  check  valves  using  poppet 
checks,  the  FAA  may  consider  forther 
rulemaking  action. 

Request  To  Revise  Approvals  of  Certain 
Vacuum  Breakers 

Two  commenten  request  that  the 
approval  of  vacuum  Ifteakers,  as 
refoencad  in  the  proposed  rule,  be 
revised.  Oie  commenter  requests  that 
reference  to  all  Monogram  part  number 
series  3765-175  or  3765-190  series  be 
deleted,  and  replaced  with  "  *  *  *  an 
FAA-approved  check  valve  mth  a 
vacuum  breaker  *  *  *,"  or  replaced 
with  a  specific  refsrence  to  valves 
having  Shaw  part  number  301-0009-01. 
This  commenter  states  that  the  vacuum 
breaker  check  valves  leaked,  and  should 
not  be  provided  as  an  alternative  to 
installation  of  a  lever  lock  cap  on  tbe 
flush/fiU  line.  The  other  commenter 
requests  that  instead  of  specifying 
particnilar  part  numbers,  the  approval 
reference  should  be  to  "*  *  *  an  FAA- 
approved  vacuum  break  in  the  *  *  *." 
This  commenter  considers  that  this 
would  cover  all  vacuum  tweaker 
manufacturera. 

The  FAA  concurs  partially.  The  FAA 
has  reviewed  available  s«rvice  histocy 
data  and  concluded  that  vacuum 
breaker  check  valves  of  the  poppet  type 
(such  as  Monogram  part  nimiber  series 
3765-190)  have  fewer  reports  of  leakage 
than  the  vacuum  breaker  test  valves  of 
the  mushroom  type  (such  as  Monogram 
part  number  3765-175).  Therefore,  as 
stated  previously,  the  FAA  has  removed 
reference  to  Monogram  part  number 


3765-175  as  an  approved  valve  &t>m 
this  supplemental  NPRM. 

The  FAA  also  has  reviewed  the  design 
of  Shaw  part  number  301-0009-01, 
which  is  a  vacuum  breaker  check  valve 
of  the  poppet  type,  and  has  added  it  as 
an  acceptable  part  number  in 
paragraphs  (a)(8)(ii)  and  (b)(3)(ii)  of  this 
supplemental  NPRM. 

Additionally,  since  the  issuance  of  the 
previous  NPRM,  another  acceptable 
valve  for  the  flush/fill  line  has  been 
certified.  The  installation  of  Kaiser 
Electroprecision  flush/fill  ball  valve  part 
number  series  0062-0009  has  been 
added  to  paragraphs  (aM8)(iii),  (b)(3Miii), 
and  (dH3)  of  this  supplemental  NPRM 
as  an  alternative  method  of  preventing 
leakage  from  the  flush/fill  line. 

Request  To  Shorten  Leak  Tert  Intervals 
of  Flnah/Fill  Cape 

The  commenter  states  that  there. is  no 
discussion  in  the  proposal  of  what 
would  prompt  an  airline  to  ensure 
flush/ml  caps  are  installed  in  aU 
positions  prior  to  each  flight.  The 
commenter  contends  that  it  is  common 
practice  for  caps  to  be  removed  from 
airplanes  due  to  their  nuisance  value. 
The  commenter  also  states  that  the 
flush/fill  caps,  as  well  as  the  lever  lock 
caps,  are  difficult  to  operate  and 
commonly  have  the  seals  removed, 
which  render  them  inoperable  on  the 
airplane.  The  commenter  considera  the 
ease  with  which  the  seal  is  removed  is 
a  design  flaw  of  the  valve  itself. 
Therefore,  the  commenter  requests  that 
another  device  be  considered  instead  of 
the  flush/fill  caps  that  is  not  on  the 
exterior  of  the  aircraft  and  caimot  be 
tampered  with  by  ground  maintenance 
personnel.  The  commenter  notes  that  a 
device  incorporated  further  upstream 
with  positive  shut-off  and  anti-siphon 
features  would  eliminate  the  "blue  ice" 
that  occurs  at  the  flush/fill  port 
Therefore,  the  commenter  requests  that, 
until  such  a  device  can  be  developed 
and  FAA-approved,  the  leak  tests  and 
inspections  of  this  area  should  be 
performed  more  frequently. 

The  FAA  does  not  concur  with  the 
commenter's  request  The  FAA  does  not 
consider  it  necessary  to  require  an 
additional  inspection  to  ensure 
installation  of  the  flush/fill  caps  when 
they  are  installed  in  accordance  with  an 
AD.  If,  as  the  commenter  asserts,  cases 
of  uninstalled  flush/fill  caps  commonly 
occur,  the  FAA  does  not  find  that  reason 
to  assume  that  operators  would 
continue  that  practice  in  the  future  if 
operation  without  the  flush/fill  caps 
would  be  a  violation  of  an  AD.  Further, 
lever  lock  caps  are  specffied  by  this 
supplemental  NPRM  precisely  because 
they  must  be  in  the  closed  position  to 


allow  the  service  panel  door  to  be 
closed.  In  addition,  this  supplemental 
NPRM  specifies  that  if  there  is  evidence 
of  leakage,  the  leaking  device  must  be 
corrected,  or  the  lavatory  drained  and 
placarded  inoperative.  Therefore,  if 
seals  or  caps  are  removed  and  result  in 
leakage,  this  provision  will  ensure  fiiat 
the  system  is  repaired  before  the 
lavatory  is  returned  to  service. 

Additionally,  the  FAA  notes  that  the 
vacuiun  break  poppet  type  check  valves 
specified  in  the  previous  NPRM  can  be 
used  as  an  alternative  to  using  lever  lock 
caps.  The  FAA  is  not  aware  of  any  data, 
presently,  that  supports  an  increase  or 
decrease  in  the  leak  test  intervals  of  the 
devices  on  the  fhish/fill  line. 
Consequently,  this  supplemental  NPRM 
contains  neither  an  increase  nor  a  '* 
decrease  in  the  leak  test  intervals  of 
these  devices.  However,  if  such  data 
becomes  available  that  supports  a 
decrease  in  the  leak  test  intervals,  the 
FAA  may  consider  additional 
rulemaking. 

Request  To  Revise  die  Leak  Test  of  the 
Inner  Door  of  the  Service  Panel  Dndn 
Valve 

Several  commenters  request  that  the 
leak  test  of  the  iimer  door  of  the  service 
panel  drain  be  revised  to  require  the  test 
to  be  run  with  the  out»  door  open  when 
using  a  vacuum  box  so  that  the  3  PSID 
difhrantial  is  applied  across  the  iimer 
door.  One  of  these  commenters,  the 
airplane  manufacturer,  points  out  that  if 
the  outer  door  seal  is  good,  the  inner 
door  seal  will  not  reflect  a  pressure 
differential.  For  this  reason,  the  FAA 
concurs.  The  FAA  has  revised  the 
supplemental  NPRM  to  specify  that  the 
test  be  run  with  the  outer  door  open 
when  using  a  vacuum  box. 

Request  To  Revise  Testing  of  Drain 
Panel  Valves 

One  commenter  requests  that  testing 
of  the  drain  valves  cover  both  the  inner 
door  of  the  valve  and  the  outer  door/cap 
of  the  valve.  The  commenter  also  notes 
that  some  valves  have  their  primary 
seals  on  the  outer  doors,  not  the  Loner 
doors,  so  that  omitting  the  test  of  the 
outer  door,  as  proposed  in  the  NPRM,    - 
results  in  the  primary  seal  of  the  valve 
being  imtested. 

The  FAA  does  not  concur.  As 
disciissed  previously  in  the  request  to 
mandate  leak  testing  of  all  seals  in  the 
lavatory  system,  the  FAA  has  revised 
the  requirements  of  the  leak  testing  of 
the  drain  valves  of  service  panels  to 
require  applying  3  PSID  across  the  valve 
inner  door  and  visually  inspecting  the 
outer  door  seal  for  damage.  Tbis 
approach  should  adequately  test  valves 
with  inner  and  outer  doors.  However,  if 
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an  operator  elects  to  test  the  outer  door 
and  visually  inspect  the  inner  door,  that 
operator  should  apply  for  approval  of  an 
alternative  method  of  compliance  under 
the  provisions  of  paragraph  (f)  of  this 
supplemental  NPRM. 

Request  To  Require  Visual  Inspection 
of  tlie  Outer  Cap/Door 

Two  conunenters  request  that 
paragraphs  (a)(4)  and  (b)(2)(iii)  of  the 
proposal  be  revised  to  delete  the 
requirement  to  perform  a  leak  test  of  the 
outer  door  of  "donut"  type  valves,  and 
add  a  visual  inspection  of  the  outer 
doors  instead,  llie  conunenters  state 
that  the  "donut"  valves  are  similar  to 
other  valves  in  that  they  provide  two 
sealing  surfaces.  The  commenters  note 
that  for  those  other  valves,  the  proposal 
would  require  only  a  test  of  the  inner 
door  or  the  sealing  surface. 

The  FAA  concurs  and  has  revised 
para^aphs  (a)(4)  and  (b)(2Kiii)  of  this 
supplemental  NPRM  accordingly.  In 
light  of  the  fact  that  this  supplemental 
NPRM  would  require  eventually 
removing  all  "donut"  valves  and 
replacing  them  with  FAA-approved 
valves,  the  FAA  finds  that,  in  the 
interim,  a  visual  inspection  of  the  outer 
doors,  rather  than  a  leak  test,  will 
ensure  an  acceptable  level  of  safety. 

Request  To  Require  a  Leak  Test  of  the 
Outer  Door  of  Um  Service  Panel  Drain 

Another  conunenter  states  that  since 
the  FAA  required  it  to  perform  the  leak 
test  of  the  outer  door,  the  rules  for 
testing  the  service  panel  drain  should 
not  be  changed  at  this  time.  The 
conunenter  states  that  by  requiring  leak 
tests  only  of  the  iimer  door,  the  proposal 
provides  an  unfair  competitive 
advantage  in  favor  of  its  competitors 
because  some  valves  have  their  primary 
seals  on  the  outer  doors  instead  of  the 
ixuier  doors.  In  addition,  by  not 
requiring  a  leak  test  of  the  outer  door, 
the  actual  primary  seal  of  the  valve 
would  not  be  tested. 

The  FAA  does  not  concur  with  the 
request  to  require  leak  tests  of  the  outer 
door  seal.  The  FAA  Bnds  that 
performing  a  leak  test  of  the  inner  door 
and  visual  inspections  of  the  outer  door 
provide  an  acceptable  level  of  safety. 
However,  if  an  operator  chooses  to  test 
the  outer  door  and  visually  inspect  the 
inner  door,  under  the  provisions  of 
paragraph  (f)  of  this  supplemental 
NPRM,  that  operator  may  request 
approval  of  an  adjustment  of  this 
requirement  if  data  are  submitted  to 
substantiate  that  such  an  adjustment 
would  provide  an  acceptable  level  of 
safety. 


Request  To  Extend  Leak  Test  Intervals 
in  Paragraph  (b)  of  the  Proposal 

Several  conunenters  state  that  the  leak 
test  intervals  specified  in  paragraph  (b) 
of  the  proposal  should  be  relaxed  so  that' 
operators  would  be  encouraged  to  select 
it  as  an  alternative  to  the 
accomplishment  of  the  requirements  of 
paragraph  (a)  of  the  proposal.  One  of  the 
commenters  states  that  this  same 
request  was  made  in  response  to  the 
proposed  rule  concerning  "blue  ice"  for 
Boeing  Model  727  series  airplanes,  and 
that  the  FAA  did  not  respond  to  that 
request.  Several  commenters  assert  that 
paragraph  (b)  of  the  proposal  should 
additionally  provide  terminating  action 
once  an  operator's  FAA-approved 
maintenance  plan  has  been 
incorporated. 

The  FAA  does  not  conctu  with  the 
commenters'  request  to  increase  the  leak 
test  intervals  specified  in  paragraph  (b) 
simply  in  order  to  encourage  operators 
to  choose. (hat  option.  For  die  reasons 
specified  previously  under  the  "General 
Changes  to  the  Proposal:  Revision  of 
Optional  Maintenance  Program"  section 
of  this  supplemental  NPRM,  the  FAA 
finds  that  the  previously  proposed 
terminating  action  must  be  deleted. 
Further,  the  expansion  of  leak  test 
intervals  that  are  included  in  paragraph 
(b)  of  this  supplemental  NPRM  is 
primarily  related  to  the  reliability  of  the 
waste  drain  valves  involved.  The 
additional  requirements  of  paragraph  (b) 
provide  assurance  that  expansion  of  the 
intervals  will  not  result  in  significant 
leakage  events  in  the  time  between  the 
leak  tests.  The  FAA  included  paragraph 
(b)  of  this  supplemental  NPRM  not  only 
because  it  does  contain  certain 
"attractive"  features,  but  also  to  provide 
a  format  for  verifiable  empirical  data  to 
serve  as  a  reliability  indicator  for  the 
waste  drain  valves.  To  date,  three 
operators  have  opted  to  follow 
requirements  similar  to  those  provided 
in  paragraph  (b)  of  this  supplemental 
NPRM.  The  FAA  concludes,  therefore, 
that  compliance  with  the  optional 
provisions  of  paragraph  (b)  of  this 
supplemental  NPRM  is  of  value  to  some 
operators. 

Additionally,  in  reviewing  the 
preamble  of  AD  94-23-10  (applicable  to 
Boeing  Model  727  series  airplanes),  the 
FAA 'finds  that  the  commenter's  request 
regarding  the  leak  test  intervals  of 
paragraph  (h)  of  tfalt  AD  was 
specifically  addressed  in  the  final  rule. 
The  FAA's  response  noted  the  revision 
of  several  requirements  of  paragraph  (b) 
of  that  final  rule  to  make  it  more 
"attractive"  to  operators;  certain  of 
those  revised  requirements  included    - 


extended  leak  test  intervals  for  some 
valves. 

Request  To  Revise  Leak  Test  Intervals 
for  Service  Panel  Drain  Valves 

The  airplane  manufacturer  requests 
that  paragraph  (b)(2)(ii)  of  the  proposal 
be  revised  to  increase  the  replacement 
interval  of  the  service  panel  drain  valves 
from  1,000  flight  hours  to  2,000  flight 
hours.  The  conunenter  states  that 
increasing  this  interval  would  not 
decrease  the  level  of  safety  because  of 
other  requirements  of  paragraph  (b)  of 
the  proposal.  Further,  the  conunenter 
notes  that  two  alternative  methods  of 
compliance  have  been  granted  to 
increase  the  interval  to  2,000  flight 
hoius. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  increase  the  leak 
test  interval  "across  the  board"  for 
service  panel  drain  valves  at  this  time. 
However,  if  data  are  submitted  for 
specific  service  ptmel  drain  valves  in 
accordance  with  the  data  gathering 
requirements  of  paragraph  (b)  of  this 
supplemental  NPRM,  the  FAA  will 
review  the  data  and  may  consider 
extending  the  leak  test  intervals 
accordingly.  If  a  number  of  operators 
have  successfully  accomplished  such 
programs,  the  FAA  will  evaluate  all  the 
data  submitted  for  a  particular  valve  and 
consider  an  "across  the  board" 
extension  of  the  le^  test  interval. 

Request  fiw  Clarification  of  Compliaaca 
Times 

The  airplane  manufacturer  requests 
that  compliance  times  in  paragraph 
(b)(4)  of  the  proposal  be  revised.  That 
proposed  compliance  time  is  currenUy 
specified  as"*  *  *  at  intervals  not  to 
exceed  4  calendar  days  or  45  flight 
hours,  whichever  occiu^  later."  The 
conunenter  requests  that  the  phrase  "not 
to  exceed"  be  deleted  and  replaced  with 
the  word  "of."  The  manufacturer  states 
that  the  phrase  "not  to  exceed"  appears 
to  be  in  conflict  with  the  phrase 
"*  *   *    whichever  occurs  later." 
Therefore,  the  manufacturer  suggests 
revising  the  compliance  time  to  read  "at 
intervals  of  4  calendar  days  or  45  flight 
hours,  whichever  occurs  later." 

The  FAA  does  not  conciu-  that  the 
phrases  are  in  conflict  with  each  other. 
The  phrases  "at  intervals  not  to  exceed 
4  calendar  days  or  45  flight  hoius, 
whichever  occius  later"  are  standard 
phrasing  the  FAA  uses  routinely  in 
providing  certain  compliance  times.  The 
phrase,  "not  to  exceed,"  allows 
accomplishment  of  the  required  action 
at  frequencies  less  than  the  specified 
intervals.  The  phrase,  "whichever 
occurs  later,"  allows  an  o{>erator  to 
select  the  means  of  measuring  the 
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interval  that  results  in  less  frequent 
accomplishment  of  the  required  actions, 
depending  upon  the  operator's 
individual  utilization  rates.  Therefore, 
no  change  of  compliance  time  is 
required  to  paragraph  (b)(4)  of  the 
supplemental  NPRM, 

Request  To  Incorporate  Paragraph  (b) 
Into  Paragraph  (Q  of  the  Proposal 

One  conunenter  considers  that  the 
provisions  in  paragraph  (b)  of  the  NPRM 
are  merely  guidelines  for  submitting 
alternative  methods  of  compliance. 
Therefore,  the  conunenter  requests  that 
paragraph  (b)  of  the  proposal  be 
incorporated  into  the  paragraph  that 
specifically  addresses  alternative 
methods  of  compliance  [paragraph  (f)  of 
theprojposal]. 

Tne  FAA  does  not  concur.  The 
maintenance  option  provided  by 
paragraph  (b)  of  this  supplemental 
NPRM  provides  for  the  acquisition  of 
data  that  are  required  to  justify 
extending  leak  test  intervals. 
Compliance  with  paragraph  (b)  of  the 
supplemental  NPRM  is  an  approved 
method  of  establishing  empirical  data 
on  valve  reliability.  The  FAA  sees  no 
added  value  in  changing  the  paragraph 
numbering  of  the  proposal.  Moreover, 
the  FAA  considers  that  a  change  in  the 
numbering  of  the  paragraphs  would 
have  the  potential  for  added  confusion 
since  an  existing  AD  for  the  Boeing 
Model  727  series  airplanes  con'ceminig 
"blue  ice"  also  has  paragraph  (b) 
designated  as  the  maintenance  option. 

Request  To  Revise  Test  Requirements 
for  Flush/Fill  Line  Anti-Siphon  Valves 

The  airplane  manufocturer  requests 
that  paragraph  (b)(3)  of  the  proposal  be 
revised  from  "Thereafter,  repeat  the 
requirements  at  intervals  not  to  exceed 
5,000  flight  hours"  to  "Thereafter, 
repeat  the  requirements  at  intervals  not 
to  exceed  5.000  flight  houra  or  24 
months."  The  conunenter  notes  that  the 
paragraph  would  then  be  consistent 
with  the  test  requirements  of  the  in-line 
drain  valve  in  paragraph  (b)(2)(i)  of  the 
projposal. 

Tne  FAA  does  not  concur.  The 
compliance  times  for  testing  the  in-line 
drain  valves  specified  in  paragraph 
(b)(2)(i)  of  the  supplemental  NPRM  were 
based  on  supportive  data  to  justify  those 
times.  The  FAA  has  not  received  data 
justifying  a  similar  compliance  time  for 
the  flush/fill  line  anti-siphon  valve. 

Request  To  Clarify  Table  1  of  the 
Proposal 

One  conunenter,  a  valve 
manufactiuer,  requests  that  specific 
Shaw  Aero  valves  approved  for  a  leak 
test  interval  of  1,000  flight  hours  be 


clarified.  The  FAA  has  revised  Table  1 
of  this  supplemental  NPRM  to  clarify 
specifically  which  Shaw  valves  have 
been  approved  for  use  on  Boeing  Model 
737  series  airplanes. 

Request  To  Base  Leak  Test  Intervals  for 
Vahres  on  Valve  Quality  i 

One  conunenter  states  that  it  is  more 
important  to  use  a  quality  valve  than  a 
"maintenance  program"  to  ensure 
reliability.  The  conunenter  asserts  that 
maintenance  programs  should  be 
required  of  all  airlines,  so  that  leak  test 
intervals  would  be  based  on  the  quality 
and  performance  of  the  hardware. 

The  FAA  does  not  concur  that  claims 
of  valve  qualify  should  be  the  only  basis 
for  determining  leak  test  intervals,  or 
that  all  operators  should  be  required  to 
follow  the  requirements  of  the  optional 
maintenance  program  [paragraph  (b)  of 
the  supplemental  NPRM].  Extension  of 
the  leak  test  interval  is  based  primarily 
upon  hardware  reliabilify.  as  stated 
elsewhere  in  this  supplemental  NPRM. 
However,  verification  of  the  actual 
reliability  of  the  hardware  is  difficult  to 
determine.  Review  of  maintenance  data 
that  is  obtained  through  the 
maintenance  program  and  verified  by 
FAA  Flight  Standards  plays  a  major  role 
in  determining  the  extension  of  leak  test 
intervals.  Although  valve  manufactiuers 
and  some  operatora  claim  that  the 
hardware  and  systems  currently  in 
service  are  providing  adequate  levels  of 
safety,  incidents  of  "blue  ice"  continue 
to  occiu-. 

Since  leakage  fiom  the  waste  system 
is  not  a  reportable  event  according  to 
part  21  of  the  Federal  Aviation 
Regulations  (14  CFR  part  21),  the  FAA 
included  the  provisions  of  paragraph  (b) 
of  the  proposal  to  make  leakage  from  the 
waste  system  a  reportable  event.  Those 
operators  who  choose  to  compile  that 
data  will  have  dociunented  information 
to  submit  to  the  FAA  as  a  basis  for 
increasing  leak  test  intervals.  As  stated 
earlier,  the  FAA  has  already  used  this 
program  to  extend  the  leak  test  interval 
for  a  certain  valve. 

With  regard  to  the  commenter's 
statement  that  all  operators  should  be 
required  to  follow  a  maintenance 
program,  the  FAA  has  incorporated 
requirements  to  periodically  change 
valve  seals  and  correct  any  leakage 
found  in  accordance  with  paragraph  (a) 
of  this  supplemental  NPRM.  The  more 
extensive  requirements  of  the 
maintenance  program  specified  in 
paragraph  (b)  of  the  supplemental 
NPRM  provide  assurance  that 
significant  leakage  will  not  occur  during 
the  expanded  leak  test  intervals. 


Request  To  Increase  Certain  Leak  Test 
Intervals 

The  ATA  asserts  that  leak  test 
intervals  of  every  200  flight  hours  for 
certain  drain  system  valves  cannot  be 
justified  based  on  safety  concerns  with 
"blue  ice."  The  ATA  requests  that  those 
leak  test  intervals  be  extended. 

The  FAA  does  not  concur.  The 
current  leak  test  interval  for  certain 
drain  system  valves  is  every  200  flight 
hours,  as  required  by  AD  89-11-03. 
Nevertheless,  the  FAA  has  continued  to 
receive  reports  of  damage  to  airplanes. 
The  FAA  intends  to  increase  the  leak 
test  interval  only  for  those  valves 
documented  to  be  reliable,  in 
accordance  with  the  proposed 
requirements  of  this  supplemental 
NPRM. 

Request  for  Definition  of  "Vent  Line" 

Another  operator  requests  that  the 
term  "vent  line"  be  defined  specifically. 
The  commenter  questions  if  "vent  line" 
as  cited  in  the  proposed  AD  refers  only 
to  the  portion  of  the  line  shown  on  the 
Monogram  check  valve. 

The  FAA  acknowledges  that 
clarification  is  necessary.  The  vent  line 
vacuum  breaker  is  that  portion  of  the 
valve  and  vent  line  that  functions  as  a 
vacuum  breaker,  as  opposed  to  the  part 
of  the  valve  performing  a  "check  valve" 
function.  The  intent  of  the  previous 
NPRM  was  to  perform  maintenance  on 
the  vacuum  breaker  check  valve  and 
ensure  that  the  vacuum  break  feature 
operates  correcUy.  For  clarification 
purposes,  reference  to  the  term  "vent 
line"  has  been  removed  from  this 
supplemental  NPRM,  and  the  applicable 
paragraphs  have  been  revised  to 
reference  a  "vent  line  vacuum  breaker." 

Request  To  Revise  Reference  to  Service 
Information 

The  airplane  manufactiuer  advised 
that  the  correct  service  bulletins  that 
should  be  cited  in  paragraph  (f)(2)  of  the 
proposal  are  Boeing  Service  Bulletins 
737-38-1026  (lavatory  A),  and  737-38- 
1031  (lavatory  F).  Those  service 
bulletins  describe  alternative  methods 
of  compliance  with  the  requirements  of 
only  paragraph  (a)(2)  of  the 
supplemental  NPRM.  The  FAA 
inadvertenUy  cited  an  incorrect  service 
bulletin  in  the  previous  NPRM;  the 
supplemental  NPRM  has  been  revised  to 
cite  the  correct  service  bulletins. 

Request  To  Change  Refereooe  to  Certain 
Drain  System  Valves 

One  commenter  requests  that  the 
description  of  the  "donut"  valves  in 
paragraphs  (a)(4)  and  (b)(2)(iii)  of  the 
NPRM  be  expanded  to  read,  "For  each 
lavatory  drain  system  that  incorporates 
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"donut"  plugs  (Kaiser  Electroprecision, 
part  number  4259-20  or  4259-31),  or 
FAA -approved  equivalent,  or 
incorporates  Kaiser  Electroprecision 
cap/flange,  part  numbers  *  *  *."  The 
FAA  concurs,  and  has  revised 
paragraphs  (a)(6)  and  (b)(2)(iv)  of  this 
supplemental  NPRM  [which  appeared 
as  paragraphs  (a)(4)  and  (b)(2)(iii). 
respectively,  of  the  previous  NPRM]  to 
provide  clarification  conceminK  the 
specific  "donut"  valves,  as  suggested  by 
the  conunenter. 

Request  To  Revise  Notes  3  and  5  of  the 
Proposal 

The  airplane  manufacturer  requests 
that  Notes  3  and  5  of  the  NPRM  be 
corrected  to  reference  Boeing 
Maintenance  Manual  Section  38-32-00/ 
501  instead  of  the  currently  referenced 
Boeing  service  letter. 

The  FAA  acknowledges  that  Boeing 
Maintenance  Manual  Section  3&-32-00/ 
501  is  the  appropriate  guidance  for  the 
testing,  and  has  revised  Note  3  of  this 
supplemental  NPRM  accordingly. 
However,  since  reference  to  guidance 
for  performing  leak  tests  specifically 
addressed  in  Note  5  of  the  previous 
NPRM  is  no  longer  necessary  or 
applicable,  it  has  been  removed  from 
this  supplemental  NPRM.  (Note  5  of  this 
supplemental  NPRM  now  contains 
information  unrelated  to  NOTE  5  of  the 
previous  NPRM.) 

Request  To  Delete  Reference  to 
Development  of  Future  In-Line  Drain 
Valves 

One  conunenter,  a  valve 
manufacturer,  requests  that  reference  to 
the  development  of  future  in-line  drain 
valves  that  would  provide  for  possible 
terminating  action  be  deleted  from  the 
proposal  since  that  statement  may 
mislead  airlines  and  other  interested 
parties  to  think  that  development  and 
approval  of  those  valves  is  currently  in 
progress.  The  conunenter  states  that  the 
NPRM  is  a  place  for  facts,  not 
supposition  of  what  might  be.  The 
conunenter  further  states  that  it  believes 
it  has  been  "damaged"  by  mention  of  a 
future  valve,  specifically  when  the  FAA 
has  not  considered  existing  in-service 
data  concerning  the  reliability  of  this  » 
manufactiuvr's  valves. 

The  FAA  acknowledges  the 
commenter's  request.  The  FAA  has 
removed  reference  to  current  in-line 
drain  valves,  as  well  as  possible  future 
development  of  those  valves,  from 
consideration  as  terminating  action  for 
certain  requirements  of  this 
supplemental  NPRM.  As  discussed 
previously  in  the  preamble  of  this 
supplemental  NPRM.  the  FAA  has 
determined  that  terminating  action  for 


the  leak  testing  of  the  in-line  valves 
under  an  approved  maintenance 
program  is  no  longer  appropriate,  based 
on  recent  reports  of  leakage  of  drain 
systems  with  in-line  drain  valves 
installed. 

In  addition,  it  is  conunon  practice  for 
the  FAA  to  provide  information  in 
NPRM's  concerning  possible 
development  and  approval  of  various 
corrective  actions.  For  example,  in 
certain  cases,  compliance  times  for 
corrective  actions  are  based  on  a  time 
frame  that  is  determined  to  be  adequate 
in  order  to  develop,  approve,  and  install 
such  corrective  actions,  e.g.,  rep^, 
parts,  or  modifications.  Establishment  of 
a  reasonable  compliance  time  enables 
the  manufacturer  to  plan  its  schedules 
and  resources  so  that  the  corrective 
action  is  made  available  to  the  airlines 
well  within  the  compliance  time 
established  by  an  AD.  For  these  reasons, 
the  FAA  finds  that  the  development  and 
approval  of  future  parts,  repair,  or 
modifications  are  not  only  relevant  to 
discussions  in  pro[>osed  rules,  they  are, 
in  certain  cases,  inherent  to  the 
discussion  itself. 

Econcunic  Impact 

There  are  approximately  2,410  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,031  airplanes  of  U.S. 
registry  and  110  U.S.  operators  would 
be  affected  by  this  proposed  AD. 

The  proposed  waste  drain  system  leak 
test  and  outer  cap  inspection  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
lalmr  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  these  proposed 
requirements  of  this  AD  is  estimated  to 
be  $371,160,  or  $360  per  airplane,  per 
test/inspection. 

Certain  airplanes  (i.e.,  those  that  have 
"donut"  type  drain  valves  installed) 
may  be  required  to  be  leak  tested  as 
many  as  15  times  each  year.  Certain 
other  airplanes  having  other  valve 
configurations  would  be  required  to  be 
leak  tested  as  few  as  3  times  each  year. 
Some  airplanes  that  have  various 
combinations  drain  valves  installed 
would  require  approximately  2  leak 
tests  of  one  drain  valve  and  3  leak  tests 
of  the  other  drain  valve  each  year.  Based 
on  these  figures,  the  annual  (recurring) 
cost  impact  of  the  required  repetitive 
leak  tests  on  U.S.  operators  is  estimated 
to  be  between  $1,080  and  $5,400  per 
airplane  per  year. 

With  regard  to  replacement  of 
"donut"  type  drain  valves,  the  cost  of  a 
new  valve  is  approximately  $1,200. 
However,  the  number  of  leak  tests  for  an 
airplane  that  is  flown  an  average  of 


3,000  flight  hours  a  year  is  thereby 
reduced  &t)m  15  tests  to  3  tests.  The  cost 
reduction  because  of  the  number  of  tests 
required  is  approximately  equal  to  the 
cost  of  the  replacement  valve.  Therefore, 
no  additional  cost  is  incurred  because  of 
this  change. 

The  FAA  estimates  that  it  would  take 
approximately  1  work  hour  per  airplane 
lavatory  drain  to  accomplish  a  visual 
inspection  of  the  service  panel  drain 
valve  cap/door  seal  and  seal  mating 
siufaces,  at  an  average  labor  cost  of  $60 
per  work  hour.  As  with  leak  tests, 
certain  airplanes  would  be  required  to 
be  visually  inspected  as  many  as  15 
times  or  as  few  as  3  times  each  year. 
Based  on  these  figures,  the  annual 
(recurring)  cost  impact  of  the  required 
repetitive  visual  inspections  on  U.S. 
operators  is  estimated  to  be  between 
$180  and  $900  per  airplane  per  year. 

The  proposed  installation  of  tne 
flush/fill  line  cap  would  take 
approximately  1  work  hour  per  cap  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  The  cost  of  required 
parts  would  be  $275  per  cap.  There  ara 
an  average  of  2.5  caps  per  airplane. 
Based  on  these  figiu^s,  the  cost  impact 
on  U.S.  operators  of  these  proposed 
requirements  of  this  AD  is  estimated  to 
be  $863,463,  or  $838  per  airplane. 
The  addition  of  the  seal  change 
requirement  to  paragraph  (a)  will 
require  approximately  2  work  hours  to 
accomplish,  at  an  average  labor  cost  of 
$60  per  hour.  The  cost  of  required  parts 
would  be  $200  per  each  seal  change. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  these  proposed 
requirements  of  this  AD  is  estimated  to 
be  $329,920,  or  approximately  $320  per 
airplane  per  year. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  could  be 
accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  number  of  necessary 
"additional"  work  hours  would  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  should  be 
minimal. 

In  addition  to  the  costs  discussed 
above,  for  those  operators  who  elect  to 
comply  with  proposed  paragraph  (b)  of 
this  proposed  AD  action,  the  FAA 
estimates  that  it  would  take 
approximately  40  work  hoiu^  per 
operator  to  incorporate  the  lavatory 
drain  system  leak  test  procedures  into 
the  maintenance  programs,  at  an  average 
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labor  cost  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  maintenance  revision 
requirement  of  this  AD  action  on  the 
110  U.S.  operators  is  estimated  to  be 
$264,000,  or  $2,400  per  operator. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  imrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
required  actions  are  necessary  to  restore 
that  level  of  safety.  Because  this  level  of 
safety  has  already  been  determined  to  be 
cost-beneficial,  a  full  cost-benefit 
analysis  for  this  proposed  AD  would  be 
redundant  and  unnecessary. 

Regulatory  Impaiit 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  ^'significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Airthority:  49  U.S.C  106(g),  40113, 44701. 


S  38.13    [An 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6223  (54  FR 
21933,  May  22, 1989),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  95-NM-lll-AD.  Supersedes 
AD  89-11-03,  Amendment  39-6223. 

Applicability:  All  Boeing  Model  737  series 
100,  200,  300.  400  and  500  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  refiaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
ahered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/o[>erator  must  request  approval  Cor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  tlie  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
.\D;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  damage,  airframe 
damage,  and/or  hazard  to  persons  or  property 
on  the  ground  as  a  result  of  "blue  ice"  that 


has  formed  hom  leakage  of  the  lavatory  drain 
system  or  Qush/fiU  systems  and  dislodged 
from  the  airplane,  accomplish  the  following: 
(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD.  accomplish  the  applicable 
requirements  of  paragraphs  (a)(1)  through 
(a)(9)  of  this  AD  at  the  time  specified  in  each 
paragraph.  If  the  waste  drain  system 
incorporates  more  than  one  type  of  valve, 
only  one  of  the  waste  drain  system  leak  test 
procedures  (the  one  that  applies  to  the 
equipment  with  the  longest  leak  test  interval) 
must  be  conducted  at  each  service  panel 
location.  The  waste  drain  system'  valve  leak 
tests  specified  in  this  AD  shall  be  performed 
in  accordance  with  the  following 
requirements:  fluid  shall  completely  cover 
the  upstream  end  of  the  valve  tieing  tested; 
the  direction  of  the  3  pounds  p>er  square  inch 
differential  pressure  (PSID)  shall  be  applied 
across  the  valve  in  the  same  direction  as 
occurs  in  flight;  the  other  waste  drain  system 
valves  shall  be  open;  and  the  minimum  time 
to  maintain  the  differential  pressure  shall  l>e 
5  minutes.  Any  revision  of  the  seal  change 
intervals  or  leak  test  intervals  must  be 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (SACO).  FAA,  Tiansport 
Airplane  Directorate. 

(1)  Replace  the  valve  seals  in  accordance 
with  the  applicable  schedule  specified  in 
paragraphs  (a)(l}(i].  (a)(l)(ii),  and  (a)(l)(iU)  of 
this  AD. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed,  Kaiser 
Electroprecision  part  number  series  2651- 
278:  Replace  the  seals  within  5,000  flight 
hours  after  the  eSective  date  of  this  AD.  or 
within  48  months  after  the  last  documented 
seal  change,  whichever  occurs  later. 
Thereafter,  repeat  the  replacement  of  the 
seals  at  intervals  not  to  exceed  48  months. 

(ii)  For  each  lavatory  drain  system  that  has 
a  Pneudraulics  part  number  series  9527 
valve:  Replace  the  seals  within  5,000  flight 
hours  after  the  effective  date  of  this  AD.  or 
within  18  months  of  the  last  documented  seal 
change,  whichever  occurs  later.  Thereafter, 
repeat  the  replacement  of  the  seals  at 
intervals  not  to  exceed  18  months  or  6,000 
flight  hours,  whichever  occurs  later. 

(iii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 
seals  within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  or  within  18  months 
after  the  last  documented  seal  change, 
whichever  occurs  later.  Thereafter,  repeat  the 
replacement  of  the  seals  at  intervals  not  to 
exceed  18  months. 

(2)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed,  Kaiser 
Electroprecision  part  number  series  2651- 
278:  Within  4,500  flight  hours  after  the 
efiiBCtive  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  4,500  flight  hours, 
accomplish  the  procedures  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD: 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  (in-tank  valve  that  is  spring 
loaded  closed  and  operable  by  a  T-handie  at 
the  service  panel)  and  the  in-line  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
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overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  in-line  drain  valve  leak  test 
must  be  performed  with  a  minimum  of  3 
PSID  applied  across  the  valve. 

(ii)  If  a  service  panel  valve  or  cap  is 
installed,  perform  a  visual  inspection  of  the 
service  panel  drain  valve  outer  cap/door  seal 
and  the  inner  seal  (if  the  valve  has  an  inner 
door  with  a  second  positive  seal),  and  the 
seal  mating  surfaces  for  wear  or  damage  that 
may  allow  leakage. 

(3)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed. 
Pneudraulics  part  number  series  9527: 
Within  2,000  flight  hours  after  the  efliactive 


date  of  this  AO,  accomplish  the  requirements 
of  paragraphs  (a)(3)(i)  and  (a)(3)(ii)  of  this 
AO.  Thereafter,  repeat  the  leak  tests  at 
intervals  not  to  exce«d  2,000  flight  hours, 
(i)  Conduct  leak  tests  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  leak  test  of  the  service  panel 
drain  valve  must  be  performed  with  a 


minimum  of  3  PSIO  applied  across  the  valve 
inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(4)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  021S- 
0032  or  Shaw  Aero  part  number/serial 
number  as  listed  in  Table  1  of  this  AD: 
Within  1,000  flight  hours  after  the  efliactive 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  1.000  flight  hours,  accomplish  the 
requirements  of  paragraphs  (a)(4)(i)  and 
(a)(4)(ii)ofthi>AD:     . 


Table  i.— Shaw  Aero  Valves  approved  f^r  1,000  Flight  Hour  Leak  Test  IhTTERVAL 


Shaw  waste  drain  valve  part  no. 

Serial  Nos.  o(  part  numt>er  valve  approved  for  1  .OOO-tiour  leak  test  in- 
terval 

331  Series,  332  Sanaa „ 

10101000B-A  . 

AH. 
Nona 

10101Q00B-A-1 „     „ _^„ 

0207-0212.  0219,  0226  and  htgher. 
0130  and  higher. 
0277  and  higher. 
None 

10101000BA2  

10101000C-A-1      „.        

10101(XXX>>) .        

10l0100QC-vJ-P                

None 

10101000CNORC-N  ..        _ „..^ , 

Certain  10101000B  valves __   „.       

Carton  10101000C  valves .„:. 

3649  and  higher. 

Any  ol  these  "B"  series  valves  that  Incorporate  the  improvements  of 

Shaw  Sennce  BuHetin  101010008-38-1,  dated  October  7.  1994.  and 

are  mart^ed  "88836-1-58". 
Any  o(  these  "C"  series  valves  that  incorporate  the  improvements  of 

Shaw  Service  Bulletin  10101000C-38-2  dated  October  7,  1994,  and 

are  marked  "88038-2-58". 

Note  2:  Table  1  is  a  comprehensive  list  of 
all  approved  Shaw  Valves,  including  those 
valves  approved  by  Parts  Manufacturer 
Approval  (PMA)  or  Supplemental  Type 
Certificate  (STC)  for  installation  on  Boeing 
Model  737  series  airplanes. 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dtimp  valve  and  service  panel  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  into  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  minimum  of 
3  PSID  applied  across  the  valve  inner  door/ 
closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  %vear  or 
damage  that  may  cause  leakage. 

(5)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  02 IS- 
0026:  or  Shaw  Aero  Devices  part  number 
series  lOlOlOOOB  or  lOlOlOOOC  (except  as 
specified  in  p)aragraph  (a)(4)  of  this  AO|: 
Within  600  flight  hours  after  the  effective 
date  of  this  AD,  and  thereafter  at  intervals  not 
to  exceed  600  flight  hours,  accomplish  the 
requirements  of  paragraphs  (a)(5)(i)  and 
(a)(SHu)ofthis  AD: 

(i)  Conduct  a  leak  test  of  the  dump  valve 
and  the  service  panel  drain  vafve.  The  leak 
test  of  the  dump  valve  must  be  performed  by 
filling  the  toilet  tank  with  a  minimum  of  10 
gallons  of  water/rinsing  fluid  and  testing  for 
leakage  after  a  period  of  3  minutes. 


Take  precautions  to  avoid  overfilling  the 
tank  and  spilling  fluid  on  the  airplane.  The 
service  panel  drain  valve  leak  test  must  be 
performed  with  a  minimum  3  PSID  applied 
across  the  valve  inner  door/closure  device. 

(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  sur&ce  for  wear  or 
damage  that  may  cause  leakage. 

(6)  For  each  lavatory  drain  system  with  a 
lavatory  drain  system  valve  that  incorporates 
either  "donut"  plug.  Kaiser  Electroprecision 
part  number  4259-20  or  425&-31;  Kaiser 
Roylyn/Kaiser  Electroprecision  cap/flange 
part  numbers  2651-194C,  2651-197C.  2651- 
216, 2651-219,  2651-235,  2651-256.  2651- 
258,  2651-259,  2651-260.  2651-275,  2651- 
282.  2651-286;  or  other  FAA-approved 
equivalent  parts;  accomplish  the 
requirements  at  the  specified  times  of 
paragraphs  (a)(6)(i),  (a)(6](ii),  and  (a)(6)(iii)  of 
this  AD.  For  the  purposes  of  this  paragraph 
[(aK6)|,  "equivalent  part"  means  either  a 
"donut"  plug  that  mates  with  the  cap/flange 
having  part  numbers  listed  in  this  paragraph, 
or  a  cap/flange  that  mates  with  the  "donut" 
plug  having  part  numbers  listed  in  this 
paragraph,  such  that  the  cap/flange  and 
"donut"  plug  are  used  together  as  an 
assembled  valve. 

(i)  Within  200  flight  hours  after  the 
effective  date  of  this  AD.  and  thereafter  at 
intervals  not  to  exceed  200  flight  hours, 
conduct  leak  tests  of  the  toilet  tank  dump 
valve  and  the  service  panel  drain  valve.  The 
leak  test  of  the  toilet  tank  dump  valve  must 
be  performed  by  filling  the  toilet  tank  with 
a  minimum  of  10  gallons  of  water/rinsing 
fluid  and  testing  for  leakage  after  a  period  of 
5  minutes.  Take  precautions  to  avoid 


overfilling  the  tank  and  spilling  fluid  on  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  minimum  3 
PSID  applied  across  the  valve. 

(ii)  Perform  a  visual  inspection  of  the  outer 
door/cap  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage.  This 
inspection  shall  be  accomplished  in 
conjunction  with  the  leak  tests  of  paragraph 
(a)(6)(i). 

(iii)  Within  5,000  flight  hours  after  the 
efiiactive  date  of  this  AD,  replace  the  donut 
valve  (part  numbers  per  paragraph  (a)(6)  of 
this  AD)  with  another  type  of  FAA-approved 
valve.  Following  installation  of  the 
replacement  valve,  perform  the  appropriate 
leak  tests  and  seal  replacements  at  the 
intervals  specified  for  that  replacement  valve, 
as  applicable. 

(7)  For  each  lavatory  drain  system  not 
addressed  in  paragraph  (a)(2),  (a)(3),  (a)(4), 
(a)(5),  and  (a)(6)  of  this  AD:  Within  200  flight 
houra  after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  200  flight 
hours,  accomplish  the  requirements  of 
paragraphs  (a)(7)(i)  and  (a)(7)(ii)  of  this  AD: 

(i)  Conduct  a  leak  test  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  toilet  tank  dump  valve  leak  test 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
on  the  airplane.  The  service  panel  drain 
valve  leak  test  must  be  performed  with  a 
minimum  3  PSID  applied  across  the  valve 
inner  door/closure  device. 
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(ii)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(8)  For  flush/fill  lines:  Within  5,000  flight 
houra  after  the  effective  date  of  this  AD, 
perform  the  requirements  of  paragraph 
(a)(8)(i),  (a)(8)(ii).  or  (a)(8)(iii)  of  this  AD,  as 
applicable.  Thereafter,  repeat  the 
requirements  at  intervals  not  to  exceed  5,000 
flight  hours,  or  48  months  after  the  last 
documented  seel  change,  whichever  occurs 
later. 

(i)  If  a  lever  lock  cap  is  installed  on  the 
flush/fill  line  of  the  subject  lavatory,  replace 
the  seals  on  the  toilet  tank  anti-siphon 
(check)  valve  and  the  flush/fill  line  cap. 
Perform  a  leak  test  of  the  toilet  tank  anti- 
siphon  (check)  valve  with  a  minimum  of  3 
PSID  across  the  valve,  in  accordance  with 
paragraph  (a)(8)(ii)(A)  of  this  AD.  as 
applicable. 

Note  3:  The  leak  test  procedure  described 
in  Boeing  Maintenance  Manual,  38-32-00/ 
501,  may  be  referred  to  as  guidance  for  this 
test  if  the  toilet  tank  is  filled  to  the  level 
specified  in  paragraph  (a)(8)(ii)(A)  of  this  AD. 

(ii)  If  a  vacuum  breaker  check  valve. 
Monogram  part  number  series  3765-190,  or 
Shaw  Aero  Devises  part  number  series  301- 
0009-01  is  installed  on  the  subject  lavatory, 
replace  the  seals/o-rings  in  the  valve.  Perform 
a  leak  test  of  the  vacuum  breaker  check  valve 
and  verify  proper  operation  of  the  vent  line 
vacuum  breaker  in  accordance  with 
paragraphs  (a)(8)(ii)(A)  and  (a)(8)(ii)(B)  of  this 
AD. 

(A)  Leak  test  the  toilet  tank  anti-siphon 
valve  or  the  vacuum  breaker  check  valve  by 
filling  the  toilet  tank  mrith  water/rinsing  fluid 
to  a  level  such  that  the  bowl  is  approximately 
half  full  (at  least  2  inches  above  the  flapper 
in  the  bowl.)  Apply  3  PSID  across  the  valve 
in  the  same  direction  as  occun  in  flight.  The 
vent  line  vacuum  breaker  on  vacuum  breaker 
check  valves  must  be  pinched  closed  or 
plugged  for  this  leak  test.  If  there  is  a  cap/ 
valve  at  the  flush/fill  line  port,  the  cap/valve 
must  be  removed/open  during  the  test;  Check 
for  leakage  at  the  flush/fill  line  port  for  a 
period  of  5  minutes. 

(B)  Verify  proper  operation  of  the  vent  line 
vacuum  breaker  by  filling  the  tank  and 
testing  at  the  fill  line  port  for  back  drainage 
after  disconnecting  the  fluid  source  from  the 
flush/fill  line  port.  If  back  drainage  does  not 
occur,  replace  the  vent  line  vacuum  breaker 
or  repair  the  vacuum  breaker  check  valve  in 
accordance  with  the  component  maintenance 
manual  to  obtain  proper  back  drainage.  As  an 
alternative  to  the  above  test  technique,  verify 
proper  operation  of  the  vent  line  vacuum 
breaker  in  accordance  with  the  procedures  of 
the  applicable  component  maintenance 
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(iii)  If  a  flush/fill  ball  valve.  Kaiser 
Electroprecision  part  number  series  0062- 
0009  is  installed  on  the  flush/fill  line  of  the 
subject  lavatory,  replace  the  seals  in  the 
flush/fill  bell  valve  and  the  toilet  tank  anti- 
siphon  valve.  Perform  a  leak  test  of  the  toilet 
tank  anti-siphon  valve  with  a  minimum  of  3 
PSID  across  the  valve,  in  accordance  with 
paragraph  (a)(8)(ii){A)  of  this  AD. 

(9)  As  a  result  of  the  leak  tests  and 
inspections  required  by  paragraph  (a)  of  this 
AD,  or  if  evidence  of  leakage  is  found  at  any 


other  time,  accomplish  the  requirements  of 
paragraph  (a)(9)(i).  (a)(9)(ii).  or  (aM9)(iu),  as 
applicable. 

(i)  If  a  leak  is  discovered,  prior  to  further 
flight,  repair  the  leak.  Prior  to  further  flight 
after  repair,  perform  the  appropriate  leak  test, 
as  applicable.  Additionally,  prior  to  returning 
the  airplane  to  service,  clean  the  surfeces 
adjacent  to  where  the  leakage  occurred  to 
clear  them  of  any  horizontal  fluid  residue 
streaks;  such  cleaning  must  be  to  the  extent 
that  any  futtire  appearance  of  a  horizontal 
fluid  residue  streak  will  be  taken  to  mean 
that  the  system  is  leaking  again. 

Note  4:  For  purfwses  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage,  if  observed 
during  a  leak  test.  At  any  other  time  (than 
during  a  leak  test),  "leakage"  is  defined  as 
the  presence  of  ice  in  the  service  panel,  or 
horizontal  fluid  residue  streaks/ice  trails 
originating  at  the  service  panel.  The  fluid 
residue  is  usually,  but  not  necessarily,  blue 
in  color. 

(ii)  If  any  worn  or  damaged  seal  is  found, 
or  if  any  damaged  seal  mating  surface  is 
found,  prior  to  further  flight,  repair  or  replace 
it  in  accordance  with  the  valve 
manufacturer's  maintenance  manual. 

(iii)  In  lieu  of  performing  the  requirements 
of  paragraph  (a)(9)(i)  or  (a)(9)(il):  Prior  to 
further  flight,  drain  the  affected  lavatory 
system  and  placard  the  lavatory  inoperative 
until  repairs  can  be  accomplished. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD,  operatora  may 
revise  the  FAA-approved  maintenance 
program  to  include  the  requirements 
specified  in  paragraphs  (b)(1)  through  (b)(7) 
of  this  AD.  However,  until  the  FAA-approved 
maintenance  program  is  so  revised,  operators 
must  accomplish  the  requirements  of 
paragraph  (a)  of  this  AD.  The  waste  drain 
system  valve  leak  tests  specified  in  this  AD 
shall  be  performed  in  accordance  with  the 
following  requirements:  fluid  shall 
completely  cover  the  upstream  end  of  the 
valve  being  tested;  the  direction  of  the  3 
pounds  per  square  inch  differential  pressure 
(PSID)  shall  be  applied  across  the  valve  in 
the  same  direction  as  occurs  in  flight;  the 
other  waste  drain  system  valves  shall  be 
open;  and  the  minimum  time  to  maintain  the 
differential  pressure  shall  be  5  minutes.  Any 
revision  of  the  seal  change  intervals  or  leak 
test  intervals  must  be  approved  by  the 
Manager,  Seattle  ACO. 

(1)  Replace  the  valve  seals  in  accordance 
with  the  applicable  schedule  specified  in 
paragraphs  (b)(l)(i).  (b}(l)(u),  or  (b)(l)(iii)  of 
this  AD. 

(i)  For  each  lavatory  drain  system  that  has 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  nuijuber  series  2651- 
278:  Replace  the  seals  within  5,000  Sight 
houra  after  the  effective  date  of  this  AD,  or 
within  48  months  of  the  last  documented  seal 
change,  whichever  occurs  later.  Thereafter, 
repeat  the  replacement  of  the  seals  at 
intervals  not  to  exceed  48  months. 

(ii)  For  each  lavatory  drain  system  that  has 
a  Pneudraulics  part  number  series  9527 
valve:  Replace  the  seals  within  5,000  flight 
houn  after  the  effective  date  of  this  AD,  or 
within  18  months  of  the  last  documented  seal 
change,  whichever  occun  later.  Thereafter, 
repeat  the  replacement  of  the  seals  at 


intervals  not  to  exceed  18  months  or  6,000 
flight  houra,  whichever  occurs  later. 

(iii)  For  each  lavatory  drain  system  that  has 
any  other  type  of  drain  valve:  Replace  the 
seals  within  5,000  flight  houre  after  the 
effective  date  of  this  AD,  or  within  18  months 
of  the  last  documented  seal  change, 
whichever  occun  later.  Thereafter,  repeat  the 
replacement  of  the  seals  at  intervals  not  to 
exceed  18  months. 

(2)  Conduct  periodic  leak  tests  of  the 
lavatory  drain  systems  in  accordance  «vitb 
the  applicable  schedule  specified  in 
paragraphs  (b)(2)(i),  (b)(2)(ii),  (b)(2)(iii), 
(b)(2)(iv),  and  (b)(2)(v)  of  this  AD.  Only  one 
of  the  waste  drain  system  leak  test 
procedures  (the  one  that  applies  to  the 
equipment  with  the  longest  leak  test  interval) 
must  be  conducted  at  each  service  panel 
location. 

(i)  For  each  lavatory  drain  system,  that  haa 
an  in-line  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  2651- 
278:  Within  5,000  flight  hours  after  the 
effective  date  of  this  AD,  or  within  5,000 
houn  of  the  last  documented  leak  test, 
whichever  occurs  later,  accomplish  the 
procedures  specified  in  paragraphs 
(b)(2)(i)(A)  and  (b)(2)(i)(B)  of  this  AD. 
Thereafter  repeat  the  procedures  at  intervals 
not  to  exceed  24  months  or  5,000  flight 
houn,  whichever  occun  later. 

(A)  Conduct  a  leak  test  of  the  dump  valve 
(in-tank  valve  that  is  spring  loaded  closed 
and  operable  by  a  T-handle  at  the  service 
panel)  and  the  in-line  drain  valve.  The  leak 
test  of  the  toilet  tank  dump  valve  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/ rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  on  the 
airplane.  The  in-line  drain  valve  leak  test 
must  be  performed  with  a  minimum  of  3 
PSID  applied  across  the  valve. 

(B)  if  a  service  panel  valve  or  cap  ia 
installed,  perform  a  visual  inspection  of  the 
service  panel  drain  valve  outer  cap/door  seal 
and  the  inner  seal  (if  the  valve  has  an  inner 
door  with  a  second  positive  seal),  and  the 
seal  mating  surfeces,  for  wear  or  damage  that 
may  allow  leakage. 

(ii)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed, 
Pneudraulics  part  number  series  9527: 
Within  4.000  flight  houn  after  the  effiectlve 
date  of  this  AD.  or  within  4,000  flight  houn 
of  the  last  documented  leak  test,  whichever 
occun  later,  accomplish  the  requirements  of 
paragraph  (h)(2)(ii)(A)  and  fb)(2)(ii)(B)  of  this 
AD  Thereafter,  repeat  the  requirements  at 
intervals  not  to  exceed  4. (XX)  flight  hours. 

(A)  Conduct  leak  tests  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  on  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  minimun^  of 

3  PSID  applied  across  the  valve  inner  door/ 
closure  device. 

(B)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 
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(iii)  For  each  lavatory  drain  system  that  has 
a  service  panel  drain  valve  installed.  Kaiser 
Electroprecision  part  number  series  021&- 
0032.  or  Kaiser  Electroprecision  part  number 
series  0219-0026.  or  Shaw  Aero  Devices  part 
number  series  lOlOlOOOB.  lOlOlOOOC.  331- 
series.  332-series:  Within  1.000  flight  hours 
after  the  effective  date  of  this  AD,  or  within 
1.000  flight  hours  of  the  last  documented 
leak  test,  whichever  occurs  later,  accomplish 
the  requirements  of  paragraphs  (b)(2)(iii)(A) 
and  (bK2)(iii)(B)  of  this  AD.  Thereafter, 
repeat  the  requirements  at  intervals  not  to 
exceed  1 .000  flight  hours. 

(A)  Conduct  leak  tests  of  the  toilet  tank 
dump  valve  and  service  panel  drain  valve. 
The  toilet  tank  dump  valve  leak  test  must  be 
performed  by  filling  the  toilet  tank  with  a 
minimum  of  10  gallons  of  water/rinsing  fluid 
and  testing  for  leakage  after  a  period  of  5 
minutes.  Take  precautions  to  avoid 
overfilling  the  tank  and  spilling  fluid  on  the 
airplane.  The  service  panel  drain  valve  leak 
test  must  be  performed  with  a  mmirniim  of 

3  PSID  applied  across  the  valve  inner  door/ 
ckMure  device. 

(B)  Perform  a  visual  inspection  of  the  outer 
cap/ door  and  seal  mating  surface  for  wear  or 
damage  that  ovay  cause  leakage. 

(iv)  For  each  lavatory  drain  system  with  a 
lavatory  drain  system  valve  that  incorporates 
either  "donut"  plugs  Kaiser  Electroprecision 
part  number  4259-20  or  4259-31;  Kaiser 
Roylyn/Kaiser  Electroprecision  cap/flange 
part  number  2651-194C.  2651-197C.  2651- 
216.  2651-219.  2651-235.  2651-256.  2651- 
258.  2851-259.  2651-280,  2651-275.  2851- 
282,  2851-286;  or  other  FAA-approved 
equivalent  part;  accomplish  the  requirements 
at  the  times  specified  in  paragraphs 
(bM2)(ivKA),  (b)(2)(iv)(B),  and  (b)(2Kiv)(C)  of 
this  AD.  For  the  purposes  of  this  paragraph 
|(bX2)(iv)|,  "FAA-approved  equivalent  part" 
means  either  a  "donut"  plug  that  mates  with 
the  cap/flange  having  part  numbers  listed  in 
this  paragraph,  or  a  cap/flange  that  mates 
with  the  "donut"  plug  having  part  numbers 
listed  in  this  paragraph,  such  that  the  cap/ 
flange  and  "donut"  plug  are  used  together  as 
an  assembled  valve. 

(A)  Within  200  flight  hours  after  the 
effective  date  of  this  AD.  or  within  200  flight 
hours  after  the  last  documented  leak  test, 
whichever  occurs  later,  conduct  leak  tests  of 
the  dump  valve  and  the  service  panel  drain 
valve.  Thereafter,  repeat  the  tests  at  intervals 
not  to  exceed  200  flight  hours.  The  dump 
valve  leak  test  must  be  performed  by  filling 
the  toilet  tank  with  a  minimum  of  10  gallons 
of  water/rinsing  fluid  and  testing  for  leakage 
after  a  period  of  5  minutes.  Take  precautions 
to  avoid  overfilling  the  tank  and  spilling 
fluid  on  the  airplane.  The  service  panel  drain 
valve  leak  test  must  be  performed  with  a 
minimum  3  PSQD  applied  across  the  valve. 

(B)  Perform  a  visual  inspection  of  the  outer 
door/cap  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage.  Perform  this 
inspection  in  conjunction  with  the  leak  tests 
specified  in  paragraph  (b)(2)(iv)(A). 

(C)  Within  5.000  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  donut 
valve  with  another  type  of  FAA-approved 
valve.  Following  replacement  of  the  valve, 
perform  the  subsequent  leak  tests  and  seal 
replacements  at  the  intervals  specified  for  the 
new  valve. 


(v)  For  each  lavatory  drain  system  that 
incorporates  any  other  type  of  approved 
valves:  Within  400  flight  hours  after  the 
effiective  date  of  this  AD,  or  within  400  flight 
hours  of  the  last  documented  leak  test, 
whichever  occurs  later,  accomplish  the 
requirements  of  paragraph  (b)(2)(vUA)  and 
(b)(2)(v)(B)  of  this  AD.  Thereafter,  repeat  the 
requirements  at  intervals  not  to  exceed  400 
flight  hours. 

(A)  Conduct  leak  tests  of  the  toilet  tank 
dump  valve  and  the  service  panel  drain 
valve.  The  toilet  tank  dump  valve  leak  test 
must  be  performed  by  filling  the  toilet  tank 
with  a  minimum  of  10  gallons  of  water/ 
rinsing  fluid  and  testing  for  leakage  after  a 
period  of  5  minutes.  Take  precautions  to 
avoid  overfilling  the  tank  and  spilling  fluid 
on  the  airplane.  The  service  panel  drain 
vahre  leak  test  must  be  performed  %vith  a 
minimum  3  PSID  applied  across  the  valve.  If 
the  service  panel  drain  valve  has  an  inner 
door  with  a  second  positive  seal,  only  the 
inner  door  must  be  tested. 

(B)  Perform  a  visual  inspection  of  the  outer 
cap/door  and  seal  mating  surface  for  wear  or 
damage  that  may  cause  leakage. 

(3)  For  flush/fill  lines:  Within  5,000  flight 
houn  after  the  eflective  date  of  this  AD, 
perform  the  requirements  of  paragraph 
(b)(3)(i],  (b)(3)(ii),  or  (b)(3)(ui),  as  applicable. 
Thereafter,  rep>eat  the  requirements  at 
intervals  not  to  exceed  5.000  flight  houn,  or 
46  months  after  the  last  documented  seal 
change,  whichever  occurs  later. 

(i)  If  a  lever  lock  cap  is  installed  on  the 
flush/fill  line  of  the  subject  lavatory,  replace 
the  seals  on  the  toilet  tank  anti-siphon 
(check)  valve  and  the  flush/fill  line  cap. 
Pwifuim  a  leak  test  of  the  toilet  tank  anti- 
siphon  (check)  valve  with  a  minimum  of  3 
PSID  across  the  valve  as  specified  in 
parsgraph  (b)(3)(ii)(A)  of  this  AD. 

(ii)  If  a  vacuum  breaker  check  valve. 
Monogram  ftart  number  series  3765-190  or 
Shaw  Aero  Devises  part  number  series  301- 
0009-01,  is  installed  on  the  subject  lavatory; 
replace  the  seals/o-rings  in  the  valve.  Prior  to 
further  flight,  leak  test  the  vacuum  breaker 
check  valve,  and  test  for  proper  operation  of 
the  vent  line  vacuum  breaker  as  si)ecified  in 
paragraphs  (b)(3)(ii)(A)  and  (b)(3Mii)(B)  of 
this  AD. 

(A)  Leak  test  the  toilet  tank  anti-siphon 
valve  or  the  vacuum  breaker  check  valve  by 
filling  the  toilet  tank  with  water/rinsing  fluid 
to  a  level  such  that  the  bowl  is  approximately 
half  full  (at  least  2  inches  above  the  flapper 
in  the  bowl).  Pressurize  the  airplane  to  3 
PSID.  The  vent  line  vacuum  br«aker  on 
vacuum  breaker  check  valves  must  be 
pinched  closed  or  plugged  for  this  leak  test 
If  there  is  a  cap/valve  at  the  flush/fill  line 
port,  the  cap/valve  must  be  removed/opened 
during  the  test.  Test  for  leakage  at  the  flush/ 
fill  line  port  for  a  period  of  5  minutes. 

Note  5:  The  leak  test  procedure  in  the 
appropriate  section  of  Boeing  Maintenance 
Manual  38-32-00  may  be  used  as  guidance 
for  this  test  if  the  toilet  tank  is  filled 
approximately  half  full  (at  least  2  inches 
above  the  flapper  in  the  bowl). 

(B)  Verify  proper  operation  of  the  vent  line 
vacuum  breaiker  by  filling  the  tank  and 
testing  at  the  fill  line  port  for  back  drainage 
after  disconnecting  the  fluid  source  from  the 


flush/fill  line  port  If  back  drainage  does  not 
occur,  replace  the  vent  line  vacuum  breaker 
or  repair  the  vacuum  breaker  check  valve  in 
accordance  with  the  component  maintenance 
manual  as  required  to  obtain  proper  back 
drainage. 

(iii)  If  a  flush/fill  ball  valve,  Kaiser 
Electroprecision  part  number  series  0062- 
009  installed  on  the  flush/fill  line  of  the 
subject  lavatory,  replace  the  seals  in  the 
flush/fill  ball  valve  and  the  toilet  tank  anti- 
siphon  valve.  Perform  a  leak  test  of  the  toilet 
tank  anti-siphon  valve  in  accordance  with 
paragraph  (b)(3)(ii))(A)  of  this  AD. 

(4)  Provide  procedures  for  accomplishing 
visual  inspections  to  detect  leakage,  to  be 
conducted  by  maintenance  personnel  at 
intervals  not  to  exceed  4  calendar  days  or  45 
flight  hours,  which  ever  occurs  later. 

(5)  Provide  procedures  for  reporting 
leakage.  These  procedures  shall  provide  that  ' 
any  "horizontal  blue  streak"  findings  must  be 
reported  to  maintenance  and  that,  prior  to 
further  flight,  the  leaking  system  shall  either 
be  repaired,  or  be  drained  and  placard 
inofwrative. 

(6)  Provide  training  programs  for 
maihtenance  and  servicing  personnel  that 
include  information  on  "Blue  Ice 
Awareness"  and  the  hazards  of  "blue  ice". 

(7)  If  a  leak  is  discovered  during  a  leak  test 
required  by  paragraph  (b)  of  this  AD;  or  if 
evidence  of  leakage  is  found  at  any  other 
time;  or  if  repair/replacement  of  a  valve  (or 
valve  parts)  is  required  as  a  result  of  a  visual 
inspection  required  in  accordance  with  this 
AD:  prior  to  further  flight,  accomplish  the 
requirements  of  paragraph  (b)(7)(i),  (b)(7)(ii). 
or  (b)(7)(iii),  as  applicable. 

Note  0:  For  purposes  of  this  AD,  "leakage" 
is  defined  as  any  visible  leakage,  if  observed 
during  a  leak  test.  At  any  other  time  (than 
during  a  leak  test),  "leakage"  is  defined  as 
the  presence  of  ice  in  the  service  p>anel,  or 
horizontal  fluid  residue  streaks/ice  trails 
originating  at  the  service  panel.  The  fluid 
residue  is  usually,  but  not  necessarily,  blue 
in  color. 

(i)  Repair  the  leak  and,  prior  to  further 
flight  after  reptair,  perform  a  leak  test 
Additionally,  prior  to  returning  the  airplane 
to  service,  clean  the  surfaces  adjacent  to 
where  the  leakage  occurred  to  clear  them  of 
any  horizontal  fluid  residue  streaks;  such 
cleaning  must  be  to  the  extent  that  any  future 
appearance  of  a  horizontal  fluid  residue 
streak  will  be  taken  to  mean  that  the  system 
is  leaking  again. 

(ii)  Reftair  or  replace  the  valve  or  valve 
parts. 

(iii)  In  lieu  of  either  paragraph  (b)(7)(i)  or 
(h)(7)(ii),  drain  the  affected  lavatory  system 
and  placard  the  lavatory  inoperative  until 
repain  can  be  accomplished. 

(c)  For  ofwrators  who  elect  to  comply  with 
paragraph  (b)  of  this  AD:  Any  revision  to  (i.e., 
extension  of)  the  leak  test  intervals  required 
by  paragraph  (b)  of  this  AD  must  be  approved 
by  the  Manager.  Seattle  ACO,  FAA,  Transport 
Airplane  Directorate.  Requests  for  such 
revisions  must  be  submitted  to  the  Manager 
of  the  Seattle  ACO  through  the  FAA 
Principal  Maintenance  Inspector  (PMI),  and 
must  include  the  following  information: 

(1)  The  operator's  name; 
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(2)  A  statement  verifying  that  all  known 
casaa/indications  of  leakage  or  fiuled  leak 
tests  are  included  in  the  submitted  material; 

(3)  The  type  of  valve  (make,  model, 
manufacturer,  vendor  part  number,  and  aerial 
number); 

(4)  The  period  of  time  covered  by  the  data; 

(5)  The  current  FAA  leak  test  interval; 

(6)  Whether  or  not  seals  have  been 
replaced  between  the  seal  replacement 
intervals  required  by  this  AD; 

(7)  Whether  or  not  a  service  panel  drain 
valve  is  installed  downstream  of  an  in-line 
drain  valve.  Kaiser  Electroprecision  part 
number  aeries  2651-278:  Data  on  a  service 
panel  valve  installed  downstream  of  an  in- 
line drain  valve  will  not  be  considered  as  an 
indicator  of  the  reliability  of  the  service 
panel  drain  valve  because  the  in-line  valve 
prevents  potential  leakage  from  reaching  the 
service  panel  drain  valve. 

(8)  Whether  or  not  leakage  has  been 
detected  between  leak  test  intervals  required 
by  this  AD,  and  the  reason  for  leakage  (i.e., 
worn  seals,  foreign  materials  on  sealing 
surface,  scratched  or  damaged  ■"■Mug  nubce 
(m  valve,  etc.); 

(9)  Whether  or  not  any  cleaning,  repain,  or 
seal  changes  were  perfiimned  on  the  ^ve 
prior  to  conducting  the  leak  test.  [If  such 
activities  have  been  accomplished  prior  to 
conducting  the  periodic  leak  test,  that  leak 
test  shall  be  recorded  as  a  "failure"  for 
purpoees  of  0>e  data  required  for  this  request 
submission.  The  exception  to  this  is  the 
normally-scheduled  seal  change  in 
accordance  with  paragraph  (b)(1)  of  this  AD. 
Perfonning  this  sdiaduled  seal  change  prior 
to  a  leak  test  will  not  cause  that  leak  test  to 
be  recorded  as  a  failure.  Debris  removal  of 
major  blockages  done  as  part  of  normal 
maintenance  for  previous  flights  is  also 
allowable  and  will  not  cause  a  leak  test  to  be 
recorded  as  a  faihue.  Minor  debris  removal 
that  is  not  commonly  removed  during  the 
nonnal  ground  ""■'"'"lanry  test  should  not 
be  removed  prior  to  the  leak  test) 

Note  7:  Requests  for  approval  of  revised 
leak  test  intervals  may  be  submitted  in  any 
format,  provided  the  data  give  the  same  level 
of  assurance  specified  in  par^nph  (c)  above. 
Results  of  an  Environmental  Quality  Analysis 
(EQA)  examination  and  leak  test  on  a 
randomly  selected  high-flight-hour  valve, 
with  seals  that  have  not  been  replaced  during 
a  period  of  use  at  least  as  long  as  the  desired 
interval,  may  be  considered  a  valuable 
supplement  to  the  service  history  data, 
reducing  the  amount  of  service  data  that 
would  otherwise  be  required. 

Note  •:  For  the  purposes  of  expediting 
resolution  of  requests  for  revisions  to  the  leak 
test  intervals,  the  FAA  suggests  that  the 
requester  summarize  the  raw  data;  group  the 
data  gathered  from  different  airpla^  (of  the 
same  model)  and  drain  systems  with  the 
same  kind  of  valve;  and  provide  a 
recommendation  from  pertinent  industry 
group(s)  and/or  the  manufacturer  specifying 
an  appropriate  revised  leak  test  intervaL 

Note  9:  In  cases  where  changes  are  made 
to  a  valve  design  approved  for  an  extended 
leak  test  interval  such  that  a  new  valve  dash 
number  or  part  number  is  established  for  the 
valve,  the  FAA  may  not  require  extensive 
service  history  data  to  approve  the  new  valve 


to  the  same  leak  test  interval  as  the  previous 
valve  design.  Similarity  of  design,  the  nature 
of  the  design  changes,  the  nature  and  amount 
of  testing,  and  like  factora  will  be  considered 
by  the  FAA  to  determine  the  appropriate  data 
requiremenU  and  leak  test  interval  for  a  new 
or  revised  valve  based  upon  an  existing 


(d)  For  all  airplanes:  Unless  already 
accomplished,  within  5,000  flight  houn  after 
the  efiective  date  of  this  AD,  perform  the 
actions  specified  in  paragraph  (d)(1),  (dK2), 
or  (d)(3)  of  this  AD: 

(1)  Install  an  FAA-approved  lever/lock  cap 
on  the  flush/fill  lines  m  all  lavatories.  Or 

(2)  Insull  a  vacuum  break.  Monogram  part 
number  series  3785-190,  or  Shaw  Aero 
Devises  part  number  series  301-0009-01,  in 
the  flush/fill  lines  for  all  lavatories.  Or 

(3)  Install  a  fluah/fill  ball  valve  Kaiser 
Electroprecision  part  number  series  0062r 
0009  on  the  flush/fill  lines  for  all  lavatories. 

(e)  For  any  affected  airplane  acquired  after 
the  effective  date  of  this  AD:  Before  any 
operator  places  into  service  any  airplane 
subject  to  the  requirements  of  this  AD.  a 
schedule  for  the  accomplishment  of  the  leak 
tests  required  by  this  AO  shall  be  established 
in  acondance  with  either  paragraph  (eXl)  or 
(eH2)  of  this  AD,  as  applicable.  After  each 
leak  teat  has  been  performed  once,  each 
subsequent  leak  teat  must  be  performed  in 
accofdance  with  the  new  operator's  schedule, 
in  accordance  with  either  paragraph  (a)  or  (b) 
of  this  AD  as  applicable. 

(1)  For  airplanes  previousfy  maintained  in 
accordance  writh  this  AD,  the  first  leak  test 
to  be  performed  by  the  new  operator  must  be 
accomplished  in  accordance  with  the 
previous  operator's  schedule  or  with  the  new 
operator's  schedule,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
leakiest 

(2)  For  airplanes  that  have  not  been 
previously  maintained  in  accordance  with 
this  AD,  the  fint  leak  test  to  be  performed  by 
the  new  operator  must  be  accomplished  prior 
to  further  flight,  or  in  accordance  with  a 
schedule  approved  by  the  FAA  PMI,  but 
within  a  period  not  to  exceed  200  flight 
hours. 

(f)  Alternative  method(s)  of  compliance 
writh  this  AD: 

(1)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattie 
ACO,  FAA,  Transport  Airplane  Directorate. 
Operaton  shall  submit  their  requests  through 
an  appropriate  FAA  PMI,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
SeatUe  ACO. 

(2)  Alternative  methods  of  compliance 
previously  approved  for  AD  B&-11-03,  which 
permit  a  4,500-flight  hour  interval  between 
leak  tests  of  the  forward  waste  drain  system 
for  those  operaton  installing  the 
modifications  specified  in  Boeing  Service 
Bulletin  737-38-1026,  Revision  2.  dated  May 
4, 1995,  or  Boeing  Service  Bulletin  737-38- 
1031,  Revision  1,  dated  April  20, 1995,  and 
later  FAA-approved  revisions,  are  considered 
acceptable  alternative  methods  of  compliance 
with  the  requirements  of  only  paragraph 
(a)(2)  of  this  AD.  For  those  operaton,  the 
other  requirements  of  this  AD  are  still 


required  to  be  accomplished.  All  other 
alternative  methods  of  compliance  approved 
for  AD  89-1 1-03  are  terminated  and  are  no 
longer  in  effect 

Note  10:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
(^Mained  from  the  Seattie  ACO. 

Note  11:  For  any  valve  that  is  not  eligible 
for  the  extended  leak  test  intervals  of  this 
AD:  To  be  eligible  for  the  extended  leak  test 
intervals  specified  in  paragraph  (b)  of  this 
AD,  the  service  history  data  of  tlM  vaWe  must 
be  submitted  to  the  Manager,  Seattle  ACO, 
FAA,  Transport  Airplane  Directorate,  with  a 
request  for  an  alternative  method  of 
compliance.  The  request  should  include  an 
analysis  of  known  failure  modes  for  the 
valve,  if  it  is  an  existing  design,  and  known 
failure  modes  of  similar  valves,  with  an 
explanation  of  how  design  fisatures  will 
preclude  these  failure  modes,  results  of 
qualification  tesU.  and  af^xoximately  25,000 
flight  houn  or  25,000  flight  cycles  of  service 
history  data  which  include  a  winter  season, 
collected  in  amnrdance  with  the 
requirements  of  paragraph  (c)  above,  or  a 
similar  program.  One  of  the  fKton  that  the 
FAA  wUl  consider  in  ^proving  alternative 
valve  designs  is  whether  the  vtdve  meets 
Boeing  Specification  S417T105  or  10-62213. 
However,  meeting  the  Boeing  specification  is 
not  a  prerequisite  for  approval  of  alternative 
valve  designs. 

(g)  ^Mcial  flight  permits  may  be  issued  in 
accordance  with  §$21,197  and  21.199  of  the 
Federal  Aviation  RegiUatioiu  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  18, 1997. 
laMaV.Devaay. 

Acting  iianager,  Traasport  Airplane 
Directorate,  Aircraft  Certification  Serricm. 
(FR  Doc  97-30855  FUed  11-24^7;  8:45  am) 
MUMB  OOOC  4tt»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DodWl  No.  97-NM-14A-A01 

RIN2120-AAe4 

AlrwortMneas  DiractlvM;  AirtMis  Modal 
A320and  A321  Sarias  Aiiplanaa 

AQBICY:  Federal  Aviation 

AdmmistratioD,  DOT. 

ACTION:  Notice  of  proposed  rtilemakii^ 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  and  A321 
series  airplanes.  This  proposal  would 
require  replacement  of  the  fuel  pump 
strainers  with  improved  strainers.  This 
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proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
infonnation  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specifled  by  the  proposed  AD  are 
intended  to  prevent  blockage  of  fuel  by 
the  buildup  of  ice  crystals,  which  coxild 
result  in  low  fuel  pressure,  and 
consequent  shutdown  of  the  engine 
during  critical  phases  of  flight. 
DATES:  Comments  must  be  received  by 
December  26, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
148-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  MPORMATION  CONTACT: 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056:  telephone  (425)  227-2110; 
fax  (425) 227-1149. 

SUPPLBMENTARY  MFORMATICN: 

Conmiento  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposiad  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA -public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
I>ocket  Number  97-NM-148-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-14»-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

DiacuMidn 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  Prance, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  and  A321  series  airplanes. 
The  DGAC  advises  that  it  has  received 
reports  of  low  fuel  pressure  during  taxi, 
takeoff,  and  climb.  Investigation 
revealed  that  the  low  fuel  pressure  was 
caused  by  the  build-up  of  ice  on  the  fuel 
pump  strainer  during  extended  cold 
soak  conditions  or  extreme  cold  weather 
operations.  This  condition,  if  not 
corrected,  could  result  ifi  low  fuel 
pressure,  and  consequent  shutdown  of 
the  engine  during  critical  phases  of 
flight 

ExpIanatioD  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-28-1044.  Revision  10,  dated 
November  5,  1996.  which  describes 
procedures  for  replacement  of  the  8 
mesh  strainers  of  the  fuel  pump  with  4 
mesh  strainers.  These  new  strainers 
have  a  larger  mesh  to  prevent  the  build- 
up of  ice,  and  have  protective  cowl- 
strainers  to  prevent  the  entry  of  debris. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  96-170-082(8). 
dated  August  28,  1996,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France.  ^ 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 


described  above.  The  FAA  has 

examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registermi  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  132  Airbus 
Model  A320  and  A321  series  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  13  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $102,960.  or  $780  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
opei^tor  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futtire  if; 
this  AD  were  not  adopted. 

Regulatory  Impact. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this     • 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  CXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  im{}act,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
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A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiitei  Industrie:  Docket  97-NM-14a-AO. 

Applicability:  Model  A320  and  A321  series 
airplanes;  as  listed  in  Aiifous  Service  Bulletin 
A320-28-1044.  Revision  10,  dated  November 
5, 1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  ftaragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  blockage  of  fiiel  by  the  build- 
up of  ice  crystals,  which  could  result  in  low 
fuel  pressure,  and  consequent  shutdown  of 
the  engine  during  critical  phases  of  flight, 
accomplish  the  following: 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  the  8  mesh  strainers 
of  each  fuel  pump  with  4  mesh  strainers,  in 
accordance  with  Airbus  Service  Bulletin 
A320-2B-1044,  Revision  10,  dated  November 
5, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tiiat 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 


send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199}  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-170- 
082(B),  dated  August  28, 1996. 

Issued  in  Rent<m,  Washington,  on 
November  18, 1997. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-30856  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  97-NM-178-.AO] 

RIN2120-AA64 

Aimvorthiness  Direetlvas;  Airbus  Modal 
A300  and  A300-600  Sarlas  Alrplanas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

"SUMMARY:  This  doctmient  proposes  the 
adoption  of  a  new  airworthiness 
dirrctive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300  and  A300- 
600  series  airplanes.  This  proposal 
would  require  inspections  to  detect 
cracks  in  Gear  Rib  5  of  the  main  landing 
gear  (MLG)  attachment  fittings  at  the 
lower  flange,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracking  of  the  MLG  attachment  fittings, 
which  could  result  in  reduced  structural 
integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  26, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
178-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9.'00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
&x  (425)  227-1149. 

SUPPLBMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposisd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-178-AD."  The 
postcard  will  be  date  stamped  and     > 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-178-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
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notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A300  and  A30O-600  series 
airplanes.  The  DGAC  advises  that,  on 
two  in-service  airplanes,  fatigue 
cracking  has  been  detected  on  Gear  Rib 
5  of  the  main  landing  gear  attachment 
fitting  at  the  lower  flange.  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A30O-57A6087  (for  Model  A300-iBOO 
series  airplanes)  and  A300-57A0234 
(for  Model  A300  series  airplanes),  both 
dated  August  5, 1997.  These  service 
bulletins  describe  procedures  for 
detailed  visual  and  high  frequency  eddy 
current  inspections  to  detect  cracks  in 
Gear  Rib  5  of  the  main  landing  gear 
attachment  fittings  at  the  lower  flange. 
The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  (CN)  97- 
274-230(8).  dated  September  24, 1997. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA'a  Concluaions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  OGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  E)GAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Between  the  Proposed  AD 
and  the  Related  Service  Bulletins 

The  service  bulletins  described 
previously  specify  that  appropriate 
corrective  action  may  be  obtained  by 
contacting  the  manufacturer.  Airb\is. 


directly.  However,  this  proposed  AD 
would  requires  that  any  such  repair  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Coat  Impact 

The  FAA  estimates  that  67  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  tbat  the  average  labor  rate 
is  $60  per  vftxk  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$24,120,  or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  o^rator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
-would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CTR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthorit3r:  49  U.S.C.  106(g).  40113. 44701. 

f  39.13    [AmwKled] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  97-NM-178-AD. 

Applicability:  Model  A300-600  series 
airplanes,  as  listed  in  Airbus  Service  Bulletin 
A30O-57A6087,  dated  August  S,  1997;  and 
Model  A300  series  airplanes,  as  listed  in 
Airbus  Service  Bulletin  A300-57A0234, 
dated  August  5, 199 7;. certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  p>erformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  fbr  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  reque^t,,should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracks  in  Gear  Rib  5 
of  the  main  landing  gear  attachment  fittings 
at  the  lower  flange,  which  could  result  in 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  For  Model  A300  series  airplanes  that 
have  accumulated  more  than  27,000  flight 
cycles  as  of  the  effective  date  of  this  AD: 
Except  as  provided  by  paragraph  (b)  of  this 
AD,  within  40  flight  cycles  after  the  effisctive 
date  of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  Gear  Rib  5  of 
thS  main  landing  gear  attachment  fittings  at 
the  lower  flange,  in  accordance  with  Airbus 
Service  Bulletin  A300-57A0234.  dated 
August  5, 1997.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  40  flight 
cycles,  until  the  actions  required  by 
paragraph  (b)  are  accomplished. 

(b)  For  all  airplanes:  I^rform  a  detailed 
visual  and  a  high  frequency  eddy  current 
inspection  to  detect  cracks  in  Gear  Rib  5  of 
the  main  landing  gear  attachment  fittings  at 
the  lower  flange,  in  accordance  with  Airbus 
Service  Bulletin  A300-57A6087  (for  Model 
A300-600  series  airplanes)  or  A30O-57A0234 
(fbr  Model  A300  series  airplanes),  both  dated 
August  5, 1997;  as  applicable;  at  the  time 
specified  in  paragraph  (b)(1)  or  (b)(2)  of  this 
Ad.  as  applicable.  Accomplishment  of  the 
insf)ection  required  by  this  paragraph 
terminates  the  inspections  required  by 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  that  have  accumulated 
20,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  virithin  500 
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flight  cycles  after  the  effsctive  date  of  this 
AD. 

(2)  For  airplanes  that  have  accumulated 
less  than  20.000  toul  flight  cycles  as  of  the 
efliective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  18.000  total  flight  cycles,  or 
within  1,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(c)  U  any  crack  is  detected  during  any 
iiupection  required  by  this  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  horn  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  writh  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  (CN)  97- 
274-230(B),  dated  September  24,  1997. 

Issued  in  Renton,  Washington,  on 
November  18. 1997. 

Stewart  R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-30858  FUed  11-24-97;  8:45  am) 
mUMO  CODE  4t10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Doclwt  Na  9T-CE-7B-MH 

RIN2120-AA64 

Airworttiiness  CNractivas;  Aoromol- 
Industria  Macanico  Malaiurgica  Ltda. 
Models  AMT-100  and  AMT-200 
Powsrad  Qlidars 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemakins 
(NPRM).  ^^ * 

SUMMARY:  T^s  document  proposes  to 
adopt  a  new  airworthiness  directive . 
(AD)  that  would  apply  to  certain 
Aeromot-Industria  Mecanico 
Metalurgica  Ltda.  (Aeromot)  Models 
AMT-100  and  AMT-200  powered 
gliders.  The  proposed  action  would 


require  replacing  all  main  landing  gear 
attaching  nuts  and  bolts  with  ones  of 
improved  design.  The  proposed  AD  is 
the  result  of  mandatory  continued 
airworthiness  information  (MCAl) 
issued  by  the  airworthiness  authority  for 
Brazil.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  main  landing  gear,  which 
could  cause  loss  of  control  of  the 
sailplane  during  landing  operations. 
DATES:  Comments  must  be  received  on 
or  before  December  26, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CB-78- 
AD.  Room  1558. 601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Grupo  Aeromot.  Aeromot-Industria 
Mecanico  Metalurgica  Ltda..  Av.  das 
Industries-1210.  Bairro  Anchieta.  Caixa 
Postal  8031.  90200-Porto  Alegre-RS. 
Brazil.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson.  Aerospace  Engineer, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center.  1895  Phoenix  Blvd.. 
suite  450.  AUanta,  Georgia  30349; 
telephone  (770)  703-6083;  facsimile 
(770)  703-6097. 

SUPPt^MBfTARY  information: 
Commeiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wrritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  reg\ilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  9-CE-78-AD."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

AvaiUbUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-CE-78-AD,  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Diacuaaion 

The  Centro  Tecnico  Aeroespacial 
(CTA),  which  is  the  airworthiness 
authority  for  Brazil,  recenUy  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Aeromot  Models  AMT-100 
and  AMT-200  powered  gliders*  The 
CTA  reports  that  the  main  landing  gear 
on  two  powered  gliders  failed.  The 
failure  is  the  result  of  hard  landings 
shearing  the  attaching  bolts  and  causing 
collapse  of  the  main  landing  gear.  After 
further  investigation,  the  manufacturer 
has  determined  that  these  bolts  (part 
numbers  (P/N)  TH  6x30  PLll)  and  nuts 
(P/N  6PA-108)  may  have  intergranular 
defects  and  the  design  is  not  adequate 
to  withstand  a  very  hard  landing.  These 
conditions,  if  not  corrected,  could  result 
in  loss  of  the  main  landing  gear  during 
landing  operations. 

Relevant  Service  Information 

Aeromot  has  issued  Service  Bulletin 
(SB)  No.  SB-200-32-044,  Issue  Date 
August  18.  1997,  which  specifies 
procedures  for  removing  the  original 
attaching  bolts  and  nuts,  and  installing 
attaching  bolts  and  nuts  of  an  improvml 


The  CTA  classified  these  service 
bulletins  as  mandatory  and  issued 
Brazilian  AD  97-09-4)6.  dated  August 
14, 1997,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Brazil. 

The  FAA'a  Determmation 

This  airplane  model  is  manufactured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  States  imdor  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regiilations  (l4  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CTA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
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has  examined  the  findings  of  the  CTA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that 
AD  action  is  necessary  for  products  of 
this  type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Aeromot  Models 
AMT-100  and  AMT-200  powered 
gliders  of  the  same  type  design 
registered  in  the  United  States,  the 
proposed  AD  would  require  replacing 
all  main  landing  gear  attaching  bolts 
and  nuts  with  attaching  bolts  and  nuts 
of  improved  design.  Accomplishment  of 
the  proposed  action  would  be  in 
accordance  with  Aeromot  SB  No.  SB- 
200-32-044,  Issue  Date  August  18, 
1997. 

Cost  Impact 

The  FAA  estimates  that  18  powered 
gliders  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  powered  glider  to  accomplish  the 
proposed  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Parts  are  provided  by  the  manufacturer 
at  no  cost.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,080 
for  the  fleet  or  $60  per  glider. 

Compliance  Time 

The  compliance  time  of  the  proposed 
AD  is  in  calendar  time  instead  of  hours 
time-in-service  (TIS).  The  average 
monthly  usage  of  the  affected  glider 
ranges  throughout  the  fleet.  For 
example,  one  owner  may  operate  the 
glider  25  hours  TIS  in  one  week,  while 
another  operator  may  operate  the  glider 
25  hours  TIS  in  one  year.  In  order  to 
ensure  that  all  of  the  owners/operators 
of  the  affected  gliders  have  replaced  the 
attaching  bolts  and  nuts  on  the  main 
landing  gear  within  a  reasonable 
amovmt  of  time,  the  FAA  is  proposing 
a  compliance  time  of  30  calendar  days. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g).  40113, 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Aeromot-Industria  Mecanico  Metalurgica 
LTDA:  Docket  No.  97-CE-7&-AD. 
Applicability:  Model  AMT-100  powered 
gliden  (serial  numbers  (S/N)  100.001  through 

100.039  and  100.041  through  100.044)  and 
Model  AMT-200  powered  gliders  (S/N 

200.040  and  200.045  throu^  200.080), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  glider 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
gliders  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actioiu  to  address  it. 

Compliance:  Required  within  the  next  30 
calendar  days  after  the  efiiactive  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  bilure  of  the  main  landing  gear, 
wtiich  could  cause  loss  of  control  of  the 


sailplane  during  landing  operations, 
accomplish  the  following: 

(a)  Risplace  all  main  landing  gear  attaching 
bolts  (part  number  (P/N)  TH  6x30  PLll  or  an 
FAA-approved  equivalent  part  number)  and 
nuts  (P/N  6  PA-108  or  an  FAA-approved 
equivalent  part  number)  with  attaching  bolts 
(P/N  DIN  931  M6x30  (Pitch  1.0)  Class  10.9 
or  an  FAA-approved  equivalent  part  number) 
and  nuU  (P/N  DIN  982  M6  (Pitch  1.0)  or  an 
FAA-approved  equivalent  part  number)  in 
accordance  with  the  Procedures  section  in 
AEROMOT-IND.  MECANICO- 
METALURGICA  LTDA.  Service  Bulletin  No. 
SB-20O-3  2-044.  Issue  Date  August  18.  1997. 

(b)  Special  flight  p>ennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  glider  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  Aircraft 
Certification  Office.  One  Crown  Center,  1895 
Phoenix  Blvd.,  suite  450.  Atlanta,  Georgia 
30349.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  AUanta  Aircraft 
CertificaUon  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  this  document  referred 
to  herein  upon  request  to  Grupo  Aeromot, 
Aeromot-Industria  Mecanico  Metalurgica 
Ltda.,  Av.  das  Industrie8-1210.  Bairro 
Anchieta.  Caixa  PosUl  8031.  90200-Porto 
Alegre-RS,  Brazil;  or  may  examine  these 
documents  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Note  3:  The  subject  of  this  AD  addresses 
Brazilian  CTA  AD  97-09-06.  dated  August 
14.  1997. 

Issued  in  Kansas  City,  Missouri,  on 
November  17. 1997. 
Larry  E.  Werth, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-30866  Filed  11-24-97;  8:45  ami 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


StiMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400  series 
airplanes.  This  proposal  would  require 
removal  and  reconfiguration  of  the 
battery  grounds  of  the  auxiliary  power 
tmit  (APU).  This  proposal  is  prompted 
by  reports  of  smoke  or  fire  coming  from 
the  APU  due  to  battery  grounds  that 
were  not  installed  or  maintained 
properly.  The  actions  specified  \)y  the 
proposed  AD  are  intended  to  prevent 
overheating  and  heat  damage  of  the 
APU  battery  grounds  due  to  improper 
installation  of  the  APU  battery  ground, 
which  could  result  in  heat  damage  and 
consequent  smoke  or  fire  on  the 
airplane. 

DATES:  Comments  must  be  received  by 
January  9,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
138-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  SeatUe,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S,  FAA.  SeatUe 
Aircraft  CertificaUon  Office,  1601  Lind 
Avenue,  SW.,  Renton.  Washington; 
telephone  (425)  227-2790;  fax  (425) 
227-1181. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enei;gy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-138-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  peraon  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-138-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
smoke  or  fire  during  ground  operation 
and  after  auxiliary  power  unit  (APU) 
start  that  occurred  below  the  APU 
battery  ground  on  certain  Boeing  Model 
767  series  airplanes.  Investigation 
revealed  that  the  APU,  which  has  a  pre- 
installed,  single-ground,  single-lug 
configuration,  was  the  possible  source 
of  ignition;  fuel  for  the  fire  was 
attributed  to  debris  in  the  area.  Further 
investigation  revealed  that  an  APU 
battery  ground  wire  connection  was 
loose  and  the  torque  of  the  nut  (less 
than  140  inch-pounds)  was  less  than  the 
minimum  (180  inch-poimds)  necessary 
for  the  ground  configuration.  The  APU 
battery  ground  showed  signs  of  arcing 
and  did  not  have  the  two  washers 
necessary  for  the  ground  build-up.  Such 
improper  installation  or  maintenance,  if 
not  corrected,  could  result  in  heat 
damage  to  the  battery  groimds  of  the 
APU  and  consequent  smoke  or  fire  on 
the  airplane. 

Related  AD's 

On  July  11, 1997,  the  FAA  issued  AD 
97-15-09,  amendment  39-10083  (62  FR 
38204.  July  17, 1997),  applicable  to  all 
Boeing  Model  757  and  767  series 
airplanes.  That  AD  requires  repetitive 
inspections  to  detect  damage  and  to 
verify  proper  configiuation  of  the 
battery  ground  terminations  of  the  APU 
at  the  battery  and  connected  structure; 
and  removal,  replacement,  and  repair  of 
the  battery  ground  termination,  if 


necessary.  That  AD  was  prompted  by 
reports  of  smoke  or  fire  coming  from  the 
APU  due  to  battery  groimds  that  were 
not  installed  or  maintained  properly. 

Similar  Model  Subject  to  the  Unsafe 
Condition 

APU  battery  ground  configurations 
installed  on  Boeing  Model  757  and  767 
series  airplanes  are  similar  to  those  APU 
battery  grounds  installed  on  Boeing 
Model  747-400  series  airplanes; 
therefore.  Model  747-400  series 
airplanes  may  be  subject  to  the  same 
unsafe  condition  described  previously. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
24A2214.  dated  June  19. 1997.  which 
describes  procedures  for  reconfiguring 
the  APU  battery  grounds  from  a  single- 
groimd.  single-lug  configuration  to  a 
dual-direct  ground,  single-lug 
configuration.  This  new  con^guration 
has  less  mounting  hardware  and  a  larger 
electrical  bonding  surface  area,  which 
will  prevent  overheating  of  the  APU 
battery  ground  due  to  improper 
installation  of  the  APU  battery  groimds. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  reconfiguring  the  APU  battery 
grounds  bom  a  single-ground,  single-lug 
configuration  to  a  dual-direct  ground, 
single-lug  configuration.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  359  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  26  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $1,325  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $59,410,  or 
$2,285  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 
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Regulatory  Impact 

The  regulatiooA  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiety.  Safety. 

TIm  Propoeed  Amandment 

Accordii^y,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antbortty:  49  U.S.C.  10e(g).  40113,  44701. 

f3».13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boebig:  Docket  97-NM-138-AO 

Applicability:  Model  747-400  series 
airplanes;  as  listed  in  Boeing  Alert 
Service  Bulletin  747-24A2214,  dated 
June  19, 1997;  certificated  in  any 
category. 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  ivpaiied  so  that  the  performance 
of  the  requirements  of  tliis  AD  is  affected,  the 
'  owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  auxiliary  poM«r  unit  (API!) 
from  overheat  and  heat  damage  due  to  an 
improperly  installed/maintained  APU  iMttery 
ground,  accomplish  the  following: 

(a)  Witliin  6  months  after  the  effective  date 
of  this  AD,  reconfigure  the  APU  battery 
grounds  to  a  dual-direct  ground,  single-lug 
configuration,  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-24A2214.  dated 
June  19,  1997. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 
sliall  submit  their  requests  through  an 
appropriate  FAA  Princiftal  Maintenance 
Inspector,  who  may  add  coounents  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  18,  1997. 
laawa  V.  Devaay, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-30868  Filed  11-24-97;  8:45  am) 
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AInworthinass  Diractlvas;  Lockhaad 
Modal  L-101 1-385  Sariaa  Alrplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUpiARY:  This  doctunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  all 
Lockheed  Moidel  L-101 1-385  series 
airplanes,  that  currently  requires 
inspections  to  detect  cracking  and  other 
discrepancies  of  certain  web-to-cap 


fasteners  of  the  rear  spar  between  inner 
wing  stations  (IWS)  310  and  343,  and  of 
the  web  area  around  those  fosteners;  and 
various  follow-on  actions.  That  AD  also 
provides  for  an  optional  modification, 
which,  if  accomplished,  would  defer  the 
initiation  of  the  inspections  for  a  certain 
period  of  time.  This  action  would 
require  accomplishment  of  the 
previously  optional  modification.  This 
proposal  is  prompted  by  an  FAA 
determination  that  the  optional 
terminating  modification  specified  in 
the  existing  AD  must  be  accomplished 
within  a  specified  period  of  time  to 
ensure  an  acceptable  level  of  safety  of 
the  affected  fleet.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  fetigue  cracking  in  the  web  of 
the  rear  spar  of  the  wing,  which  could 
result  in  failure  of  the  rear  spar  of  the 
wing  and  consequent  fuel  spillage. 
DATES:  Comments  must  be  received  by 
January  5,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
11-AD.  1601  Land  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  &om 
Lockh^d  Aeronautical  Systems 
Support  Company  (LASSC).  Field 
Support  Department,  Dept.  693,  2k)ne 
0755,  2251  Lake  Park  Ehive,  Smyrna, 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atianta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  AUanta,  Georgia. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
One  Crown  Center,  1895  Phoenix 
Boulevard,  Suite  450,  Atlanta,  Georgia 
30337-2748;  telephone  (770)  703-6063; 
fax  (770) 703-6097. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
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specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
suimmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-ll-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-ll-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Oiflciusion 

On  June  5, 1996,  the  FAA  issued  AD 
96-12-24,  amendment  39-9667  (61  FR 
29642,  June  12,  1996),  applicable  to  all 
Lockheed  Model  L-101 1-385  series 
airplanes,  to  require  repetitive  visual 
inspections  to  detect  cracking  and  other 
discrepancies  of  certain  web-to-cap 
fasteners  of  the  rear  spar  between  inner 
wing  stations  (IWS)  310  and  343,  and  of 
the  web  area  around  those  fasteners;  and 
various  follow-on  actions.  That  action 
also  provides  for  an  optional 
modification,  which,  if  accomplished, 
would  allow  the  initiation  of  the  visual 
inspections  to  be  deferred  for  a  certain 
period  of  time.  That  action  was 
prompted  by  a  report  of  fatigue  cracking 
in  the  web  of  the  rear  spar  of  the  wing. 
The  requirements  of  that  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  result  in  failure 
of  the  rear  spar  of  the  wing  and 
consequent  fuel  spillage. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  96-12-24, 
the  FAA  has  determined  that  the 
optional  terminating  modification 
specified  in  the  existing  AD  must  be 
required  to  be  accomplished  within  a 
specified  period  of  time  to  reduce  the 


possibility  of  fetigue  cracking  remaining 
undetected  and  to  ensure  an  acceptable 
level  of  safety  of  the  affected  fleet. 

Lockheed  Service  Bulletin  093-57- 
218,  which  is  referenced  in  the  existing 
AD  as  the  appropriate  source  of  service 
information,  does  not  recommend  a 
limit  on  the  niunber  of  inspections  to  be 
accomplished  prior  to  installation  of  the 
modification.  Table  I  of  the  service 
bulletin  recommends  that  the 
inspections  be  accomplished  at  short 
repetitive  intervals,  which  range  bom 
60  to  180  landings. 

The  FAA  finds  that  the  possibility  of 
maintenance  errors  during  inspection 
coidd  restdt  in  a  net  degradation  in 
airplane  safety  if  the  inspections  are 
performed  in  accordance  with  the 
schedule  set  forth  in  the  service 
bulletin.  The  FAA  considers  that 
accomplishment  of  continuous 
inspections  at  the  short  inspection 
intervals  specified  in  the  service 
bulletin  increases  the  risk  that  fatigue 
cracking  could  remain  imdetected. 
Consequendy,  the  FAA  has  determined 
that  the  previously  optional 
modification  must  be  accomplished  to 
ensure  an  acceptable  level  of  safety. 
Following  accomplishment  of  the 
modification,  inspection  must  resiune 
after  the  accumulation  of  no  more  than 
5,000  landings. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  AD  96-12-24, 
the  FAA  has  reviewed  and  approved 
Lockheed  Service  Bulletin  093-57-218. 
Revision  1,  dated  September  9,  1996. 
This  service  bulletin  revision  describes 
procedures  for  inspections  to  detect 
cracking  and  other  discrepancies  of 
certain  web-to-cap  fasteners  of  the  rear 
spar,  and  for  modification  of  the  web-to- 
cap  fastener  holes,  in  an  expanded  area 
of  the  IWS  (i.e..  IWS  299  through  IWS 
343).  In  all  other  respects,  Revision  1  of 
the  service  bulletin  is  essentially  the 
same  as  the  origihal  issue. 

Additionally,  the  FAA  has  reviewed 
and  approved  several  other  Lockheed 
service  bulletins,  listed  below,  which 
provide  options  for  accomplishment  of 
certain  modifications  in  lieu  of  that 
specified  in  Lockheed  Service  Bulletin 
093-57-218.  If  accomplished,  these 
modifications  would  allow  the 
repetitive  inspections  to  be  deferred  for 
specified  periods  of  time. 

For  Lockheed  Model  L-101 1-385-3 
series  airplanes: 

•  Lockheed  Service  Bulletin  093-57- 
203,  Revision  3,  dated  October  28,  1991; 
as  amended  by  Change  Notifications 
093-57-203,  R3-CN1.  dated  June  22. 
1992;  093-57-203,  R3-CN2.  dated 


February  15. 1993;  and  093-57-203. 
R3-CN3,  dated  September  15. 1994. 

•  Lockheed  Service  BiUletin  093-57- 
215.  dated  April  11, 1996.  For  Lockheed 
Model  L-101 1-385-1  series  airplanes: 

•  Lockheed  Service  Bulletin  093-57- 
184,  Revision  6,  dated  October  28. 1991, 
as  amended  by  Change  Notifications 
093-57-184.  R6-CN1.  dated  June  22. 
1992,  and  093-57-184.  R6-CN2,  dated 
December  14,  1992. 

•  Lockheed  Service  Bulletin  093-57- 
184,  Revision  7.  dated  December  6, 
1994,  as  amended  by  Change 
Notifications  093-57-184,  R7-CN1, 
dated  August  22,  1995,  093-57-184.  - 
R7-CN2,  dated  February  20. 1996,  and 
093-57-184,  R7-CN3,  dated  April  4, 
1996;  and  Lockheed  Service  Bulletin 
093-57-212,  dated  November  14,  1994, 
as  amended  by  Change  Notification 
093-57-212,  CNl,  dated  September  27, 
1995. 

•  Lockheed  Service  Bulletin  093-57- 
196,  Revision  5,  dated  October  28. 1991. 
as  amended  by  Change  Notification 
093-57-196.  R5-CN1.  dated  June  22. 
1992;  and  Lockheed  Service  Bulletin 
093-57-212,  dated  November  14,  1994, 
as  amended  by  Change  Notification 
093-57-212,  CNl,  dated  September  27, 
1995. 

•  Lockheed  Service  Bulleti"n  093-57- 
196,  Revision  6,  dated  December  6, 
1994,  as  amended  by  Change 
Notification  093-57-196,  R6-CN1, 
dated  August  22, 1995.  093-57-196. 
R6-CN2.  dated  February  20,  1996,  and 
093-57-196,  R6-CN3,  dated  May  21. 
1996. 

A  description  of  each  service  bulletin 
follows: 

•  Lockheed  Service  Bulletin  093-57- 
203.  This  service  bulletin  describes 
procedures  for  modification  of  the 
upper  and  lower  caps  of  the  rear  spar 
between  IWS  228  and  IWS  346.  The 
modification  involves  removal  of 
fasteners,  reaming  of  fastener  holes, 
performing  an  eddy  current  inspection, 
removing  crack  indications,  cold 
working  the  holes,  installing  oversize- 
fasteners,  adding  angle  reinforcements 
to  the  upper  caps,  and  adding  doublers 
at  the  rear  spar  and  main  landing  gear 
fitting  joint. 

•  Lockheed  Service  Bulletin  093-57- 
215:  This  service  bulletin  describes 
procedures  for  modification  of  the  left 
and  right  wing  rear  spars.  The 
modification  entails  cold  working  the 
fasteners,  installing  new  oversized 
fasteners  (if  necessary),  adding  structtire 
reinforcements  to  the  lower  caps,  and 
adding  new  upper  caps  and  webs  at  the 
rear  spar  and  main  landing  gear  fitting 
joint. 

•  Lockheed  Service  Bulletins  093r- 
57-184  and  093-57-212.  These  service 
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bulletins  describe  procedures  for 
modiGcation  of  the  inboard  and 
outboard  rear  spars,  respectively. 
Modification  of  the  inboard  spar  web 
entails  removing  the  entire  web  inboard 
to  IWS  228.774  and  replacing  it  with  a 
new  web  portion;  adding  new  upper 
caps  and  stiffeners  in  both  wings,  cold 
working  certain  fastener  holes,  and 
removing  certain  existing  fasteners  for 
eddy  current  bole  inspection. 
Modification  of  the  outboard  spar  web 
involves  performing  an  eddy  ciurent 
inspection  of  the  fastener  holes,  cold 
working  specific  fastener  holes  (if  no 
cracking  is  found),  repairing  any  crack 
found,  and  installing  a  new  outboard 

web  section. 

•  Lockheed  Service  Bulletin  093-57- 

196.  This  service  bulletin  describes 
procedures  for  modification  of  the 
inboard  rear  spar,  which  includes 
removing  the  entire  web  inboard  to  IWS 
228.774  and  replacing  it  with  a  new  web 
portion;  adding  new  upper  caps  and 
stiffeners  in  both  wings,  cold  working 
certain  fastener  holes,  and  removing 
certain  existing  fasteners  for  eddy 
current  hole  inspection. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

ExpUnation  of  Requiremmts  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AO  would 
supersede  AD  9&-12-24  to  continue  to 
require  inspections  to  detect  cracking 
and  other  discrepancies  of  certain  web- 
to-cap  fasteners  of  the  rear  spar  between 
IWS  310  and  IWS  343,  and  of  die  web 
area  around  those  fasteners;  and  various 
follow-on  actions.  This  proposed  AD 
would  require  accomplishment  of  the 
previously  optional  modification, 
which,  when  accomplished,  will  defer 
the  initiation  of  the  inspections  for  a 
certain  period  of  time.  The  proposed  AD 
also  provides  for  additional  options  for 
accomplishment  of  the  previously 
optional  modification,  which  also  defer 
the  inspections  for  certain  specified 
periods  of  time.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Diflferences  Betwreen  the  Service 
Bulletiji  and  This  Proposed  AD 

Operators  should  note  that  Revision  1 
of  Lockheed  Service  Bulletin  093-57- 
218  expands  the  inspection  area  to 
include  IWS  299  through  IWS  310. 
However,  the  FAA  has  determined  that 
the  various  X-ray,  eddy  ciurent.  and 


ultrasonic  inspections  of  certain  areas  of 
the  rear  spar  caps,  web,  skin,  and 
fastener  holes  required  by  AD  96-07-13. 
amendment  39-9563  (61  FR  16379, 
April  15.  1996).  adequately  address 
fetigue  cracking  in  the  expanded  area 
specified  in  Revision  1  of  the  service 
bulletin.  Therefore,  this  proposed  AD 
does  not  require  inspection  of  that 
expanded  area.  However,  the  FAA  finds 
that  accomplishment  of  the  proposed 
modification  in  the  expanded  area,  as 
recommended  in  the  service  bulletin,  is 
necessary  to  ensure  an  acceptable  level 
of  safety. 

Ckist  Impact 

There  are  approximately  235 
Lockheed  Model  L-100-385  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
117  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  96-12-24  take 
approximately  13  work  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $91,260.  or 
$780  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  100  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$702,000,  or  $6,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOflESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOfTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aatfaoritjr:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9667  (61  FR 
29642.  June  12, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

LocUmmI:  Docket  97-NM-ll-AD. 

Supersedes  AD  96-12-24.  Amendment 
39-9667. 

Applicability:  All  Model  L-101 1-385 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
.the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  \hat  have  been  modified, 
altered,  or  repaired  so  tliat  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
o%vner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiact  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  on  the  web  of 
the  rear  spar  of  the  wing,  which  could  result 
in  failure  of  the  rear  spar  of  the  wing  and 
consequent  fuel  spillage,  accomplish  the 
following: 

Reatatement  of  RequiBemento  of  AD 
96-12-24 

(a)  Perform  a  visual  inspection  to  detect 
signs  of  cracking  and  other  discrepancies 
(i.e.,  corrosion,  fostener  looseness,  nicks. 
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scratches,  or  other  surface  damage)  of  the 
web-to-cap  fasteners  of  the  rear  spar  between 
inner  wing  stations  (IWS)  310  and  343.  as 
specified  in  Figure  2  of  Lockheed  Service 
Bulletin  093-57-218,  dated  April  11,  1996, 
or  Revision  1,  dated  September  9, 1996;  and 
of  the  web  area  around  those  fasteners:  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  that  service 
bulletin.  Perform  the  inspection  at  the 
applicable  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD. 

(1)  Except  as  provided  by  paragraph  (a)(Z) 
of  this  AD:  Perform  the  initial  inspection' 
prior  to  the  accumulation  of  the  number  of 
landings  specified  as  the  "inspection 
threshold"  in  Table  I  of  Lockheed  Service 
Bulletin  093-57-218,  dated  April  11, 1996, 
or  Revision  1,  dated  September  9, 1996,  or 
within  10  days  after  June  27, 1996  (the 
efiisctive  date  of  AD  96-12-24),  whichever 
occurs  later. 

(2)  For  airplanes  on  which  the  wing  rear 
spar  has  been  modified  prior  to  June  27, 
1996.  in  accordance  with  one  of  the 
Lockheed  service  bulletins  listed  in 
paragraph  (a)(2)(ii)  of  this  AD,  accomplish 
the  inspection  as  follows: 

(i)  Perform  the  initial  liupection  prior  to 
the  accimiulation  of  the  number  of  landings 
specified  as  the  "iiupection  threshold"  in 
Table  I  of  Lockheed  Service  Bulletin  093-57- 
218,  dated  April  11. 1996.  or  Revision  1, 
dated  September  9, 1996,  calculated  fiom  the 
time  the  wing  rear  spar  was  modified  (rather 
than  from  the  date  of  mantifiactun  of  the  ; 
airplane),  or  within  10  days  after  Jtme  27, 
1996.  whichever  occun  later. 

(ii)  This  paragraph  applies  to  airplanes  on 
which  the  wing  rear  spar  has  been  modified 
in  accordance  %vith  one  of  the  following 
service  bulletins: 

•  Lockheed  Service  Bulletin  093-57-184, 
Revision  6,  dated  October  28, 1991 ,  or 
Revision  7,  dated  December  6, 1994;  or 

•  Lockheed  Service  Qulletin  093-57-196, 
Revision  5,  dated  October  28, 1991.  or 
Revision  6.  dated  December  6, 1994;  or 

•  Lockheed  Service  Bulletin  093-57-203. 
Revision  3,  dated  October  28, 1991,  or 
Revision  4,  dated  March  27, 1995;  or 

•  Lockheed  Service  Bulletin  093-57-215, 
dated  April  11, 1996. 

(b)  If  no  sign  of  cracking  or  other 
discrepancy  is  found  during  the  inspection 
required  by  paragraph  (a)  of  this  AD,  repeat 
that  inspection  thereafter  at  intervals  not  to 
exceed  the  number  of  landings  s{>ecified  as 
the  "repeat  visual  inspection  interval"  in 
Table  I  of  Lockheed  Service  Bulletin  093-57- 
218,  dated  April  11, 1996,  or  Revision  1, 
dated  September  9, 1996. 

(c)  If  any  sign  of  cracking  is  found  during 
an  inspection  required  by  paragraph  (a)  or  (b) 
of  this  AD,  prior  to  further  flight,  perform 
either  eddy  current  surface  scan  (ECSS) 
inspections,  or  bolt  hole  eddy  current  (BHEC) 
inspections,  as  appropriate,  to  confirm 
cracking,  in  accordance  with  Lockheed 
Service  Bulletin  093-57-218,  dated  April  11, 
1996,  or  Revision  1,  dated  September  9, 1996. 

(1)  If  no  cracking  is  confirmed,  repeat  the 
inspection  specified  in  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  the  number  of 
landings  specified  as  the  "repeat  visual 
inspection  interval"  in  Table  I  of  the  service 
bulletin. 


(2)  If  any  cracking  is  confirmed,  prior  to 
further  flight,  repair  it  in  accordance  with  the 
service  bulletin. 

New  Reqairements  of  This  AO 

(d)  Except  as  provided  by  paragraph  (e)  or 
(f)  of  this  AD,  as  applicable:  Within  12 
months  after  the  effective  date  of  this  AD, 
modify  the  web-to-cap  fastener  holes  of  the 
rear  spar  between  IWS  299  and  IWS  343  in 
accordance  with  Part  D  of  the 
Accomplishment  Instructions  of  Lockheed 
Sendee  Bulletin  093-57-218,  Revision  1, 
dated  September  9, 1996.  Within  5,000 
landings  following  accomplishment  of  the 
modification,  perform  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD. 
Thereafter,  repeat  that  inspection  at  intervals 
not  to  exceed  the  number  of  landings 
specified  as  the  "repeat  visual  inspection 
interval"  in  Table  I  of  Lockheed  Service 
Bulletin  093-57-218,  Revision  1,  dated 
September  9. 1996. 

(e)  For  Model  L-lM  1-385-3  series 
airplanes:  Accomplishment  of  the 
modifications  specified  in  paragraph  (e)(1)  or 
(e)(2)  of  this  AD,  vrithin  12  months  after  the 
efibctive  date  of  this  AO,  constitutes  an 
acceptable  alternative  to  the  modification 
specified  in  paragraph  (d)  of  this  AD. 

(1)  Modify  the  upper  and  lower  caps  of  the 
rear  spar  between  IWS  228  and  IWS  346  in 
accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Lockbeed 
Service  Bulletin  093-57-203,  Revision  3, 
dated  October  28. 1991.  Within  5.000 
landings  following  accomplishment  of  the 
modification,  perform  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD. 
Thereafter,  repeat  that  inspection  at  intervals 
not  to  exceed  the  number  of  landings 
specified  as  the  "repeat  visual  inspection 
interval"  in  Table  I  of  Lockheed  Service 
Bulletin  093-57-218,  Revision  1.  dated 
September  9, 1996.  Or 

(2)  Modify  the  left  and  right  wing  rear 
span  in  accordance  with  the 
Accomplishment  Instructions  of  Lockheed 
Service  Bulletin  093-57-215,  dated  April  11, 
1996.  Within  the  thresholds  specified  in 
Table  I  of  Lockheed  Service  Bulletin  093-57- 
218,  Revision  1,  dated  September  9, 1996 
(calculated  from  the  date  of  installation  of 
Lockheed  Service  Bulletin  093-57-215, 
dated  April  11, 1996),  perform  the  visual    ' 
inspection  required  by  paragraph  (a)  of  this 
AO.  Thereafter,  repeat  that  iiupection  at 
intervals  not  to  exceed  the  number  of 
landings  specified  as  the  "repeat  visual 
inspection  interval"  in  Table  I  of  Lockheed 
Service  Bulletin  093-57-218,  Revision  1, 
dated  September  9, 1996. 

(f)  For  Model  L-1011-385-1  series 
airplanes:  Accomplishment  of  the 
modifications  specified  in  paragraph  (fKl)  or 
(f)(2)  of  this  AD,  within  12  months  after  the 
effective  date  of  this  AD,  constitutes  an 
acceptable  alternative  to  the  modification 
specified  in  paragraph  (d)  of  tliis  AD. 

(1)  Modify  the  inboard  and  outboard  rear 
spars  in  accordance  with  the 
Accomplishment  Instructions  of  Lockheed 
Service  Bulletin  093-57-184,  Revision  6, 
dated  October  28, 1991,  or  Revision  7,  dated 
December  6, 1994;  and  Lockheed  Service 
Bulletin  093-57-212,  dated  November  14, 


1994,  as  amended  by  Change  Notification 
CNl,  dated  September  27, 1995.  Within  die 
thresholds  specified  in  Table  I  of  Lockheed 
Service  Bulletin  093-57-218.  Revision  1, 
dated  September  9,  1996  (calculated  from  the 
date  of  iiutallation  of  Lockheed  Service 
Bulletin  093-57-184,  Revision  6,  dated 
October  28, 1991,  or  Revision  7,  dated 
December  6, 1994;  and  Lockheed  Service 
Bulletin  093-57-212,  dated  November  14, 
1994,  as  amended  by  Change  Notification 
CNl,  dated  September  27. 1995),  perform  tiie 
visual  inspection  required  by  paragraph  (a)  of 
this  AD.  Thereafter,  repeat  that  inspection  at 
intervals  not  to  exceed  the  number  of 
landings  specified  as  the  "repeat  visual 
inspection  interval"  in  Table  I  of  Lockbeed 
Service  Bulletin  093-57-218,  Revtsion  1, 
dated  September  9, 1996.  Or 

(2)  Modify  the  inboard  and  outboard  rear 
spars  in  accordance  with  the 
Accomplishment  Instructions  of  Locklieed 
Service  Bulletin  093-57-196,  Revision  5. 
dated  October  28, 1991,  or  Revision  6,  dated 
December  6, 1994;  and  Lockheed  Service 
Bulletin  093-57-212,  dated  November  14, 
1994,  as  amended  by  Change  Notification 
CNl.  dated  September  27, 1995.  Witiiin  the 
thresholds  sptecified  in  Table  I  of  Lockheed 
Service  Bulletin  093-57-218,  Revision  1, 
dated  September  9, 1996  (calculated  from  the 
date  of  installation  of  Lockheed  Service 
Bulletin  098-57-196,  Revision  5,  dated 
October  28, 1991,  or  Revision  6,  dated 
December  6, 1994;  and  Lockheed  Servicsa 
Bulletin  093-57-212,  dated  November  14. 
1994,  as  amended  by  Change  Notification 
CNl.  dated  September  27, 1995),  perform  the 
visual  inspection  required  by  paragraph  (a)  of 
this  AD.  Thereafter,  repeat  that  iiupection  at 
intervals  not  to  exceed  the  number  of 
landings  specified  as  the  "repeat  visual 
inspection  interval"  in  Table  I  of  Lockheed 
Service  Bulletin  093-57-218,  Revision  1, 
dated  September  9, 1996. 

(g)  If  any  condition  (i.e.,  number  of 
fasteners  per  stiffener  bay,  or  cracking)  is 
identified  during  the  accomplishment  of  the 
modification  specified  in  Lockheed  Service 
Bulletin  093-57-218,  Revision  1.  dated 
September  9, 1996,  and  that  condition 
exceeds  the  limits  specified  is  paragraph 
B.(3)  of  Part  0  of  the  Accomplishment 
Instructions  of  the  service  bulletin,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Atianta 
Aircraft  Certification  OfRce  (ACO).  FAA, 
Small  Airplane  Directorate. 

(h)(1)  All  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
AUanta  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
96-12-24,  amendment  39-9667.  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (d)  of  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  nuy  be 
obtained  from  the  AUanta  ACO. 
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(i)  SpecUI  flight  pomiita  may  ba  isauad  in 

accordance  with  tection*  2t.l97  and  21.199 
of  tlie  Federal  Aviation  RegulatioM  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  aocomplisbod. 

Issued  in  Renton,  Waahington.  on 
November  IS.  1997. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  97-30857  Filed  11-24-97:  8:45  am] 


DEPARTMENT  OF  TRANSPOflTATION 
Federal  Avlatton  Admintatratton 
14CFRPwt71 

[Alrapeee  DocM  Na  •4-AWP-S) 

Propoeed  flelocedon  o(  the  KjhuM 
fOQG)  VORTAC  and  Realignment  of 
VOR  Federal  Atoways;  Hawaii 


ThBVnihdrmwml 

In  consideration  of  the  foregoing,  the 
Notice  of  proposed  rulemaking. 
Airspace  Docket  No.  94-AWP-2.  as 
published  in  the  Federal  RegistBr  on 
March  18. 1994  (59  FR  12875).  is  hereby 
withdrawn. 

Aatkorily:  49  U.S.C  106(g).  4010>.  40113. 
40120;  K.0. 10854.  24  FR  9665. 3  CFR.  19S9- 
1963  Comp..  p.  389. 

Issued  in  Washington.  DC  oo  November 
13. 1997. 

NaM7  B.  KaUBOwiU. 
Acting  Program  Director  for  AirTrafflc 
Airspace  Management. 

JFR  Doc  97-30773  Filwl  11-24-97;  8:45  am) 
■LUNQ  case  4t10-1)-M 


SECURITIES  AND  EXCHANGE 


Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Proposed  rule;  withdiawaL 


:  This  action  withdraws  the 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Regiatar  on 
March  18.  1994.  The  NPRM  proposed  to 
relocate  the  Kahului  Very  Hi^ 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  and 
realign  seven  Federal  airways.  The  FAA 
has  determined  that  withdrawal  of  the 
proposal  is  warranted  due  to  an  in-flight 
aeronautical  evaluation  (flight  check) 
that  revealed  the  airways  would  not 
meet  FAA  designed  criteria. 
DATES:  The  proposed  rule  is  withdrawn 
as  of  November  25,  1997. 
FOR  FWrmB)  agOnMATWH  OONT  Acn 
William  C  Nelson.  Airspace  and  Rules 
EMvision.  (ATA-400).  Office  of  Air 
Traffic  Airspace  Management.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
287-8783. 

SUPPLEMBITARY  MFOfMIATKM:  On  March 
18, 1994,  an  NPRM  was  published  in 
the  Federal  Register  to  amend  14  CFR 
part  71  to  relocate  the  Kahului  VORTAC 
and  realign  seven  Federal  airways  that 
would  be  aCfiected  by  this  Kahului 
VORTAC  relocation.  No  comments  were 
received  on  the  proposal. 

The  FAA  has  decided  to  withdraw  the 
proposal  at  this  time  due  to  flight  check 
results. 

List  af  Subjacts  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 


17  CFR  Part  240 

{Raleeee  Na  34-SB336;  IC-428M;  FUa  Na 
87-25-t71 


Office  of  Chief  Counsel.  Division  of 
Corporation  Finance,  at  (202)  942-2900, 
or  Doretha  M.  VanSlyke,  Division  of 
Investment  Management,  at  (202)  942- 
0721,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N.W., 
Washington.  DC.  20549. 
SUPPLEMBITARY  INFORMATION:  On 
September  18. 1997.  the  Commission 
issued  the  Release,  proposing 
amendments  to  rule  14a-A.^  the 
shareholder  proposal  rule,  and  related 
amendments  to  rules  14a-4.2  148-5.^ 
14a-2.<  and  13d-5.'  The  deadline  for 
submitting  public  comments  established 
by  the  Release  was  November  25, 1997. 
The  Commission  has  received  requests 
to  extend  the  deadline.  We  are  therefore 
extending  the  comment  period  to 
January  2. 1998,  so  that  conunraters  are 
ensured  of  adequate  time  to  fiilly 
address  the  issues  raised  by  the  Release. 

Dated:  November  19. 1997. 

By  the  Commission. 
MairsBral  H.  McFailaad. 
Deputy  Secretary. 
(FR  Doc.  97-30922  Filed  11-24-97;  8:45  am] 


Amendments  to  Ridaa  on  SharahoMer 


AOENCV:  Securities  and  Exchange 

Commission. 

action:  Proposed  rule;  Extension  of 

comment  period. 


;  The  Securities  and  Exchange 
Commission  ("we"  or  "Commission'7  is 
extending  the  comment  period  for  its 
proposals  to  amend  rule  14a-8.  and 
related  rules,  set  forth  in  Securities 
Exchange  Act  Release  No.  39093  (9/18/ 
97),  62  FR  50682  (9/26/97)  (the 
"Release").  The  original  deadline 
established  by  the  Release  was 
November  25. 1997.  The  new  deadline 
is  January  2. 1998. 

DATES:  Public  comments  are  due  on  or 
before  January  2, 1998. 
ADDRESSES:  Please  send  three  copies  of 
the  comment  letter  to  Jonathan  G.  Katz. 
Secretary.  U.S.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C  20549.  Comment 
letters  can  be  sent  electronically  to  the 
following  e-mail  address:  rule- 
commentsOsec.gov.  The  comment  letter 
should  refer  to  File  No.  S7-25-97;  if  e- 
mail  is  used  please  include  the  file 
niunber  in  the  subject  line.  Anyone  can 
inspect  and  copy  the  comment  letters  in 
the  SEC's  Public  Refisrence  Room,  450 
Fifth  Street.  N.W.,  Washington.  D.C. 
20549.  We  will  post  comment  letters 
submitted  electronically  on  our  Internet 
site  (http://www.sec.gov). 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Frank  G.  Zarb.  Jr.,  Special  Counsel, 


DEPARTMBIT  OF  LABOR 

Mna  SaMy  and  HaaNh  Administration 

SOCFRPartTS 


Location  Rac|iilramenta 

AOBICY:  Mine  Safety  and  Health 
Administration,  (MSHA)  Labor. 
ACTION:  Extension  of  comment  period. 


MSHA  is  extending  the 
comment  period  on  its  proposed  policy 
letter  (PPL)  relating  to  the  approval 
guidelines  for  storage  plans  for  Self- 
Contained  Self-Rescue  (SCSR)  Devices 
in  underground  coal  mines. 
DATES:  Submit  all  comments  on  or 
before  February  23, 1998. 
ADDRESSES:  Comments  may  be 
transmitted  by  electronic  mail,  fax  at 
mail.  Comments  by  electronic  mail  must 
be  clearly  identified  as  such  and  sent  to 
this  e-mail  address:  psilvey#msha.gov. 
Comments  by  fex  must  be  clearly 
identified  as  such  and  sent  to:  Mine 
Safety  and  Health  Administration, 
Office  of  Standards,  Regulations  and 
Variances,  703-235-5551.  Send  mail 
comments  to:  Mine  Safety  and  Health 
Administration,  Office  of  Standards, 


« 17  CFR  240.14a-8. 
»17C3Tl240.14a-«. 
*17CFR240.14a-S. 
♦17CFR240.14»-2. 
■17CFR24ai3d-S. 
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Regulations  and  Variances,  Room  631, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203-1984.  Interested  persons 
are  encouraged  to  supplement  written 
comments  with  computer  files  or  disks; 
please  contact  the  Agency  with  any 
questions  about  format. 
FOR  FURTHER  INFORMATION  CONTACT: 
Milton  D.  Conley,  Division  of  Health, 
Coal  Mine  Safety  and  Health,  (703)  235- 
1358. 

SUPPLEMENTARY  INFORMATION:  On 
September  26, 1997,  (62  FR  50541), 
MSHA  published  a  notice  in  the  Federal 
Register  requesting  comments  on  a  draft 
policy  letter  (PPL)  relating  to  the 
approval  guidelines  for  storage  plans  for 
Self-contained  Self-Rescue  (SCSR) 
Devices  in  undergroimd  coal  mines. 
MSHA  published  the  notice  to 
voluntarily  afford  an  opportunity  for 
interested  persons  to  comment  on  the 
PPL  before  its  anticipated  issuance  and 
efiiective  date. 

The  comment  period  was  scheduled 
to  close  on  November  25. 1997; 
however,  in  response  to  commenters' 
requests  for  additional  time  to  prepare 
their  comments,  MSHA  is  extending  the 
comment  period  tmtil  February  23, 
1998.  The  Agency  believes  that  this 
extension  will  provide  sufficient  time 
for  all  interested  parties  to  review  and 
comment  on  the  draft  policy.  All 
interested  parties  are  encouraged  to 
submit  their  comments  on  or  prior  to 
February  23, 1998. 

Dated:  November  20, 1997. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

(FR  Doc.  97-30955  FUed  11-24-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[cooii-ar-ooq 

Rm211»-AE4e 

Special  Local  Regulations;  U.S. 
National  Waterski  Racing 
Champlonahip 

AGENCY:  Coast  Guard.  1X)T. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  teble  of  events  in  33  CFR 
100.1101  by  adding  the  U.S.  National 
Waterski  Racing  Championship 
conducted  in  the  waters  of  Mission  Bay 
in  San  Diego,  California,  from 
Government  Island  south  to  Ski  Beach 


on  the  following  dates:  annually, 
commencing  on  the  firet  Friday  of 
October  every  year,  and,  including  the 
first  Friday  of  October,  lasting  a  total  of 
three  days.  The  special  local  regulations 
applicable  to  this  event  are  necessary  to 
provide  for  the  safety  Of  life,  property, 
and  navigation  on  the  navigable  waters 
of  the  United  States  during  scheduled 
events.  The  Coast  Guard  is  also  making 
a  technical  amendment  to  paragraph  (a) 
of  33  CFR  100.1101  to  reflect  a  change 
of  address  for  the  Eleventh  Coast  Guard 
District  staff  element  responsible  for  the 
Local  Notice  to  Mariners. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  January  9, 1998. 
ADDRESSES:  You  may  mail  comments  to 
Lieutenant  Michael  A.  Arguelles,  U.S. 
Coast  Guard  Marine  Safety  Office,  2716 
North  Harbor  Drive.  San  Diego, 
California  92101.  or  deliver  Uiem  to  the 
same  address  between  9  a.m.  and  2 
p.m.,  Monday  through  Friday,  except 
holidays.  The  telephone  niunber  is  (619) 
683-6484. 

The  Marine  Safety  Office  maintains 
the  public  docket  for  this  rulemaking. 
Comments,  and  any  documents 
referenced  in  this  preamble,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copying  at 
the  Marine  Safety  Office  betivaen  9  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lieutenant  Michael  A.  Arguelles,  U.S. 
Coast  Guard  Marine  Safety  Office.  2716 
North  Harbor  Drive,  San  Diego, 
California  92101.  The  telephone  number 
is  (619)  683-6484. 

SUPPLEMENTARY  MFORMATION: 

Requeat  for  CommentB 

The  Coast  Guard  encoiuages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identifying  this 
rulemaking  (CGDl  1-97-008)  and  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  two  copies  of  all  comments  and 
attechments  in  an  unboimd  format,  no 
larger  than  8.5  by  11  inches,  suiteble  for 
copying  and  electronic  filing.  Persons 
wanting  acknowledgment  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consioer  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposed  rule 
in  view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Peisons  may  request  a  public 
hearing  by  writing  to  the  Marine  Safety 


Office  at  the  address  under  ADDRESSES. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportimity  for  oral 
presentations  will  aid  6iis  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Background  and  Purpoae 

The  U.S.  National  Waterski  Racing 
Championship  will  consist  of  various 
waterski  racing  events.  The  races  will 
take  place,  annually,  over  a  three  day 
period  beginning  on  the  first  Friday  of 
October.  The  special  local  regulations 
applicable  to  this  event  are  necessary  to 
provide  for  the  safety  of  life,  property, 
and  navigation  on  the  navigable  waters 
of  the  United  States  during  scheduled 
events.  A  technical  amendment  to 
paragraph  (a)  of  33  CFR  100.1101  is 
necessary  because  the  Eleventh  Coast 
Guard  District  staff  element  responsible 
for  the  Local  Notice  to  Mariners  has 
moved  from  Long  Beach,  CA  to 
Alameda,  CA. 

Diacnaaion  of  Proposed  Rule 

The  race  zone  encompasses  the  water 
of  Mission  Bay  in  San  Diego,  California, 
from  Government  Island  south  to  Ski 
Beach  in  Mission  Bay.  The  race  course 
will  be  maiiced  by  buoys  to  alert  non- 
participants.  Each  year,  the  race  zone 
will  be  in  use  by  vessels  competing  in 
the  event  from  and  including  the  first 
Friday  of  October,  for  a  total  of  three 
days,  diuing  the  hours  of  8  a.m.  until  6 
p.m.  (PDT).  During  these  times  the 
waters  of  Mission  Bay  from  Government 
Island  to  Ski  Beach  will  be  closed  to  all 
traffic  with  the  exception  of  emergency 
vessels,  official  patrol  vessels,  and 
participant  vessels.  No  vessels  other 
than  emngency.  participant,  or  official 
patrol  vessels  will  be  allowed  to  enter 
this  zone  unless  specifically  cleared  by 
or  through  an  official  patrol  vessel. 

Pursuant  to  33  CFR  100.1101(b)(3). 
Commander.  Coast  Guard  Activities  San 
Diego,  is  designated  Patrol  Commander 
for  this  event;  he  has  the  authority  to 
delegate  this  responsibility  to  any 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard.  Once  the  zone  is 
esteblished,  authorization  to  remain 
within  the  zone  is  subject  to  termination 
by  the  Patrol  Commander  at  any  time. 
The  Patrol  Commander  may  impose 
other  restrictions  within  the  zone  if 
circiunstances  dictate.  Restrictions  will 
be  tailored  to  impose  the  least  impact  on 
maritime  interests  yet  provide  the  level 
of  security  deemed  necessary  to  safely 
conduct  the  race. 

With  respect  to  the  technical 
amendment  to  paragraph  (a)  of  33  CFR 
100.1101,  the  correct  address  of  the 
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Eleventh  Coast  Guard  District  staff 
element  responsible  for  Local  Notice  to 
Mariners  now  reads:  Commander  (Pow), 
Eleventh  Coast  Guard  District.  Coast 
Guard  Island,  Building  50-6,  Alameda, 
CA  94501-5100. 

Regulatory  Evaluatkm 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  assessment  of  potential  cost  and 
benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluadon  under  paragraph 
^O(e)  of  the  regulatory  f>olicies  and 
procedures  of  the  Department  of 
Transportation  is  urmecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  propjosed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
endties"  may  include  small  businesses, 
not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  less  than  50.000. 

Because  it  expects  the  impact  of  this 
proposal  to  be  so  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601  et  seq.)  that  this  proposal,  if 
adopted,  will  not  have  a  substantial 
impact  on  a  significant  number  of  small 
entities.  If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  this  proposed  rule  will 
have  a  significant  economic  impact  on 
your  business  or  organization,  please 
submit  a  comment  (see  AIXX^ESSES) 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
proposed  rule  will  economically  affect 
it. 

CeUection  of  InfiDimation 

This  proposed  rule  contains  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 


implicadons  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that  under 
paragraph  2.B.2  of  Commandant 
Instruction  M16475.1B,  it  will  have  no 
significant  environmental  impact  and  it 
is  categorically  excluded  frt)m  further 
environmental  documentation. 

List  of  Sul^eGts  in  33  CFR  Part  100 

Regattas  and  Marine  Parades. 

Proposed  Regulation 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100,  section 
100.1101,  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

AotboritT:  33  U.S.C  1233  through  1236;  49 
CFR  1.46;  33  CFR  100.35. 

2.  In  §  100.1101  revise  paragraph  (a) 
and  amend  Table  1  of  that  section  by 
adding  an  entry  for  the  U.S.  National 
Waterski  Racing  Championship 
inunediately  following  the  last  entry  to 
read  as  follows: 

f  100.1101    SouttMrn  Calllomia  annual 


(a)  Special  local  regulations  will  be 
established  for  the  events  listed  in  Table 
1.  Further  information  on  exact  dates, 
times,  details  concerning  niunber  and 
type  of  participants  and  an  exact 
geographical  description  of  the  areas  are 
published  by  the  Eleventh  Coast  Guard 
District  in  the  Local  Notice  to  Mariners 
at  least  20  days  prior  to  each  event.  To 
be  placed  on  the  mailing  list  contact: 
Commander  (pow).  Eleventh  Coast 
Guard  District,  Coast  Guard  Island, 
Building  50-6,  Alameda,  CA  94501- 
5100. 

•  •        •        •        • 

Table  1 

•  •        •        •        • 

U.S.  National  Waterski  Racing  Championship 
Sponsor  U.S.  National  Waterski  Racing 

Assoc  iation. 
Date:  First  Friday  of  October  every  year, 
lasting  a  total  of  3  days  (including  the 
first  Friday  of  October). 
Location:  Mission  Bay,  San  Disgo, 
California,  from  Government  Island 
south  to  Ski  Beach. 
Dated:  October  15, 1997. 
I.CCard, 

Vice  Admiral.  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 
(PR  Doc.  97-30923  Filad  11-24-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CG01 1-97-007] 

RIN2115-AA98 

Anchorage  Regulations:  San  Diego 
HartXN-,  CA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  the 
establishment  of  several  special 
anchorages  in  San  Diego  Bay,  California. 
These  areas  are  currently  u«9d  as 
temporary  and  long  term  anchorages.  A 
"special  anchorage"  is  an  area  on  the 
water  where  vessels  less  than  20  meters 
(approximately  65  feet)  in  length  are 
allowed  to  anchor  without  displaying 
navigation  lights  which  are  otherwise 
required  for  anchored  vessels  under 
Rule  30  of  the  Inland  Navigational 
Rules,  codified  at  33  U.S.C.  2030.  The 
intended  effect  of  these  special 
anchorages  is  to  reduce  the  risk  of  vessel 
collisions  within  San  Diego  Bay  by 
specifying  more  special  anchorage  areas 
which  will  provide  designated  moorings 
for  vessels  less  than  20  meters  in  length. 
In  addition,  minor  corrections  to  some 
of  the  coordinates  describing  the  comer 
points  of  existing  special  anchorage 
areas  have  been  made  in  the  proposed 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  January  26, 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  Coast 
Guard  Marine  Safety  Office,  2716  North 
Harbor  Drive,  San  Diego.  CA  92101, 
(619)  683-6495.  The  comments  and 
other  materials  referenced  in  this  notice 
will  be  available  for  inspection  and 
copying  at  the  above  address.  Normal 
office  hours  are  between  7:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURT11ER  INTORMA-PON  CONTACT: 
Lieutenant  Mike  Arguelles,  Marine 
Safety  Office  San  Diego,  (619)  683-6484. 
or  Mike  Van  Houten,  USCG,  Pacific 
Operations  and  Waterways  Branch, 
Eleventh  Coast  Guard  District.  (510) 
437-2984. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunenta 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments  to  the  office  listed  under 
ADDRESSES  in  this  preamble.  Persons 
submitting  comments  should  include 
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their  names  and  addresses,  identify  the 
docket  number  for  the  regulations 
(CGDl  1-97-007),  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  be 
changed  in  light  of  the  comments 
received.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
oppoitimity  to  make  oral  presentations 
will  aid  in  the  rule  making  process. 

Discussion  of  the  Proposed  Regulation 

A  "special  anchorage"  is  an  area  on 
the  water  in  which  vessels  less  than  20 
meters  (approximately  65  feet)  in  length 
are  allowed  to  anchor  without 
displaying  navigation  lights.  Such  lights 
are  otherwise  required  for  anchored 
vessels  under  Rule  30  of  the  Inland 
Navigational  Rules,  codified  at  33  U.S.C. 
2030.  The  Coast  Guard  proposes  to 
establish  7  new  special  anchorage  areas 
(A-la,  A-lb,  A-lc,  A-4,  A-6,  A-8,  & 
A-9),  and  modify  the  4  special 
anchorage  areas  already  in  existence  (A- 
1,  A-2.  A-3.  &  A-5),  as  follows: 


(A-l,  A-la,  A-lb,  A-lc)  Shelter  Island 
Moorings.  North  San  Diego  Bay, 
approximately  75  yards  offshore  and  along 
Shelter  Island  (for  A-l,  minor  corrections 
to  some  of  the  coordinates  describing  the 
comer  points  of  the  special  anchorage 
area), 
(A-2)  America's  Cup  Harbor,  North  San 
Diego  Bay,  in  the  area  known  as 
Commercial  Basin  (minor  corrections  to 
some  of  the  coordinates  describing  the 
comer  points  of  the  special  anchorage 
area), 
(A-3)  Laurel  Street  Roadstead  Moorings, 
North  San  Diego  Bay,  east  of  the  Coast 
Guard  Activities  (minor  corrections  to 
some  of  the  coordinates  describing  the 
comer  points  of  the  special  anchorage 
area), 
(A-4)  Bay  Bridge  Roadstead  Moorings, 
Central  San  Diego  Bay,  at  the  northwest 
end  of  the  Coronado  Bridge, 
(A-5)  Glorietta  Bay  Anchorage,  Central  San 
Diego  Bay,  across  the  bay  from  Naval 
Amphibious  Base  (minor  corrections  to 
some  of  the  coordinates  describing  the 
comer  points  of  the  special  anchorage 
area). 
(A-6)  Fiddlers  Cove.  South  San  Diego  Bay, 
just  south  of  the  Naval  Amphibious  Base, 
(A-8)  Sweetwater  Anchorage,  South  San 
Diego  Bay.  west  of  24th  Street  Marine 
Terminal,  and 
(A-9)  Cruiser  Anchorage,  North  San  Diego 
Bay,  west  of  the  Coast  Guard  ActiviUes. 
The  priinary  users  of  these  anchorages 
are  recreational  vessels,  with  the 


majority  of  them  being  long  term  users. 
Some  of  the  anchorages  are  depicted  on 
local  charts,  while  all  of  them  use  buoys 
to  delineate  their  boundaries.  By 
establishing  these  areas  as  special 
anchorages,  the  requirement  of 
displaying  anchor  lights  and  day  shapes 
will  be  removed  for  vessels  less  than  20 
meters  in  length. 

Federalism 

This  action  has  been  analyzed  In 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rule  making  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Asseaament 

This  proposal  has  been  reviewed  by 
the  Coast  Guard  and  determined  to  be 
categorically  excluded  from  further 
envirorunental  dot^unentation  in 
accordance  with  section  2.B.2  of 
Commandant  Instruction  M16475.1B,  as 
revised  in  59  FR  38654,  July  29, 1994. 
A  Categorical  Exclusion  Determination 
and  Environmental  Analysis  Checklist 
will  be  available  for  inspection  and 
copying  in  the  docket  to  be  maintained 
at  the  address  listed  in  ADDRESSES. 


Business  Act  (15  U.S.C  632).  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b),  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Collection  of  Information 

This  proposal  imposes  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act 

List  of  Sul^ects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regidations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  110 
of  Tide  33,  Code  of  Federal  Regulations 
as  follows: 


Regulatory  Evaluatfon 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  imder  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  Tliis 
proposal  will  impose  no  cost  on  vessel 
operators,  it  will  have  minimal  impact 
on  vessel  traffic,  and  will  provide 
greater  options  to  vessels  desiring  to 
anchor  in  San  Diego  Bay. 

Small  Entities 

Under  5  U.S.C.  601  et  seq..  known  as 
the  Regulatory  Flexibilify  Act,  the  Coast 
Guard  must  consider  whether  this 
proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
Entities"  include  independenUy  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  small 


PART  110— [REVI8E0] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471,  2030,  2035,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  llO.la  and  each  section  Usted  in 
110.1a  is  also  issued  under  33  U.S.C.  1223 
and  1231. 

1.  Section  110.90  is  revised  to  read  as 
follows: 

f  110.90   SanOlegoHartior.Cailfomta. 

(a)  Area  A-l.  In  North  San  Diego  Bay. 
the  Shelter  Island  Yacht  Basin 
Anchorage,  the  water  area  enclosed  by 
a  line  beginning  at  latitude  32"'42'56.7" 
N.,  longitiide  117''13'47.1"  W.;  thence 
southwesterly  to  latitude  32»42'53.6"  N., 
longitiide  117»13'51.3"  W.;  thence 
northwesterly  to  latitude  32'43'01.3''  N., 
longitude  117''13'59.1"  W.;  thence 
northeasterly  to  latitude  32''43'02.6"  N.. 
longitude  117''13'55.5"  W.;  Uience 
southeast  to  latitude  32'42'59.8"  N., 
longitiide  117"»13'50.4"W.;  thence  ' 
southeast  to  the  point  of  beginning. 

(b)  Area  A-la.  In  North  San  Diego 
Bay,  the  Shelter  Island  Roadstead 
Anchorage  east  of  Shelter  Island,  the 
water  area  55  feet  either  side  of  a  line 
beginning  at  latitude  32°42'33.6"  N.. 
longitude  117*13'48.3"  W.;  dience 
northeast  to  latitude  32'42'36.0''  N., 
longitude  117''13'45.1"  W. 

(c)  Area  A-lb.  The  water  area  off 
Shelter  Island's  eastern  shore,  210  feet 
shoreward  of  a  line  begiiming  at  latitude 
32«42'43.9"N.,  longitiide  117«13'34.3" 
W.;  thence  northeast  to  latitude 
32»42'52.8"N.,  longitiide  117»13'22.4" 
W. 

(d)  Area  A-lc.  The  water  area  off 
Shelter  Island's  eastern  shore.  210  feet 
shoreward  of  a  line  begiiming  at  latitude 
32'»42'55.0"N.,  longitiide  117»13'19.4" 
W.;  thence  northeast  to  latitude 
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32M3'03.5"  N..  longitude  117*13'07.6" 
W. 

(e)  Area  A-2.  In  North  San  Diego  Bay, 
the  America's  Cup  Harbor  Anchorage, 
the  water  area  enclosed  by  a  line 
beginning  at  latitude  32*43'13.7"  N., 
longitude  117*13'23.8"  W.;  thence 
northeast  to  latitude  32''43'16.7"  N., 
longitude  117»13'16.4  "  W.;  thence 
northwest  to  latitude  32*43'22.6"  N., 
longitude  117*13'25.8"  W.;  thence  west 
to  latitude  32*43'22.5''  N.,  longitude 
117'13'29.6"  W.;  thence  southwest  to 
latitude  32M3'19-0"  N..  longitude 
117*13'32.6"  W.;  thence  southeast  to  the 
point  of  beginning. 

(f)  Area  A-3.  In  the  North  San  Diego 
Bay,  the  Laurel  Street  Roadstead 
Anchorage,  the  water  area  enclosed  by 
a  line  beginning  at  latitude  32*43'30.5" 
N.,  longitude  117"10'28.5"  W.;  and 
thence  southwesterly  to  latitude 
32"43'29.8"  N..  longitude  lir'10'34.2" 
W.;  and  thence  southwesterly  to  latitude 
32«43'25.8"  N.,  longitude  117*10'36.1'' 
W.;  and  thence  southerly  to  latitude 
32»43'20.2"  N..  longitude  117''10'36.1" 
W.;  thence  westerly  to  latitude 
32*43'20.2"  N..  longitude  linO'52.9" 
W.;  thence  northeasterly  to  32*43'29.8" 
N.,  longitude  117<'10'48.0"  W.,  thence 
northeasterly  following  a  line  parallel 
to,  and  200  feet  bayward  of,  the 
shoreline  of  San  EHego  Bay  adjoining 
Harbor  Drive  to  the  point  of  bemnning. 

(g)  Area  A-4.  In  Central  San  Diego 
Bay.  the  Bay  Bridge  Roadstead 
Anchorage,  the  water  enclosed  by  a  line 
beginning  at  latitude  32''41'32.1"  N., 
longitude  117»09'43.1"  W.;  thence 
southwesterly  to  latitude  32'"41'19.1"  N., 
longitude  117"09'46.1"  W.;  thence 
southeasterly  to  latitude  32'41'17.8"  N., 
longitude  117«09'44.3"  W.;  thence 
southeasterly  to  latitude  32''41'14.9"  N., 
longitude  117"09'37.9"  W.;  thence 
northeasterly  to  latitude  32"41'26.9"  N., 
longitude  117^)9^5.1"  W.,  thence 
southwesterly  to  the  point  of  beginning. 

(h)  Area  A-5.  In  Central  San  Diego 
Bay,  the  Glorietta  Bay  Anchorage,  the 
water  area  enclosed  by  a  line  beginning 
at  latitude  32*40'42.2"  N.Jongitude 
117"10'03.1"  W.:  thence  southwesterly 
to  latitude  32*40'41.2"  N.,  longitude 
lir'10'06.6"  W.:  thence  northwesterly 
to  latitude  32'*40'46.2"  N.,  longitude 
117*10'15.6"  W.;  thence  noitheasterly  to 
latitude  32'40'46.7"  N..  longitude 
117'10'14.1"  W.;  thence  southeasterly  to 
the  point  of  beginning. 

(i)  Area  A-6.  In  Fiddler's  Cove,  the 
water  enclosed  by  a  line  beginning  at 
latitude  32°39'10.4"  N.,  longitude 
117^8'49.4"  W.;  thence  northwesterly 
to  latitude  32°39'14.9"  N.,  longitude 
117n)8'51.B"  W.;  thence  northeasterly  to 
latitude  32^9'17.6"  N.,  longitude 
117*08'47.5"  W.;  thence  northwesterly 


to  latitude  32°39'19.8"  N.,  longitude 
117*»08'48.8"  W,;  thence  northeasterly  to 
latitude  32*39'24.4"  N..  longitude 
117*08'41.4"  W.,  thence  southeasterly  to 
latitude  32»39'15.7"  N..  longitude 
117*08'36.0"  W.:  thence  southwesterly 
to  the  point  of  beginning. 

Note:  This  area  is  located  on  Federal 
Property  owned  by  the  United  State*,  and  it 
is  reserved  for  active  duty  military,  their 
dependents,  retirees,  and  DOD  employees 
only. 

(j)  Area  A-8.  In  South  San  biego  Bay, 
the  Sweetwater  Anchorage,  the  water 
enclosed  by  a  line  beginning  at  latitude 
32"39'12.2"  N  longitude  117107'45.1" 
W.;  thence  easterly  to  latitude 
32»39'12.2"  N..  longitude  117'07'30.1" 
W.;  thence  southerly  to  latitude 
32»3a'45.2"  N..  longitude  117»07'30.1 " 
W.;  thence  westerly  to  latitude 
32»38'45.2"  N,  longitude  117»07'45.1" 
W.;  thence  northerly  to  the  point  of 
begiiming. 

(k)  Aiea  A-9.  In  North  San  EKego  Bay. 
the  Cruiser  Anchorage,  the  water 
enclosed  by  a  line  beginning  at  latitude 
32''43.35.9"  N.,  longitude  117"'11'06.2" 
W.;  thence  southwesterly  to  latitude 
32*43'31.5"N.,  longitude  lir'11'13.2" 
W.;  thence  southeasterly  to  latitude 
32"43'28.9"  N.,  longitude  117»11'11.D" 
W.;  thence  southeasterly  to  latitude 
32"43'25.9"N..  longitude  lini'07.7" 
W.;  thence  northeasterly  to  latitude 
32"'43'34.8"  N.,  longitude  117''11'03.2" 
W.;  thence  northwesterly  to  the  point  of 
beginning.  All  coordinates  referred  use 
Datum:  NAD  83. 

Note:  Mariners  anchoring  in  these 
anchorages,  excluding  Anchorage  A-6. 
should  consult  applicable  local  ordinances  of 
the  San  Diego  Unified  Port  District 
Temporary  floats  or  buoys  for  marking 
anchors  are  allowed.  Fixed  moorings,  piles  or 
stakes  are  prohibited.  All  moorings  shall  be 
so  that  no  vessel,  when  anchored,  shall  at 
any  time  extend  beyond  the  limits  of  the 
area. 

Dated:  October  6. 1997. 
|.CCard. 

Vice  Admiral,  U.S.  Coast  Guard  Commander. 
Eleventh  Coast  Guard  District. 
(PR  Doc  97-30898  Filed  11-24-97;  8:45  am) 
MJJNQ  cooc  4eie-i4-M 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 
RIN2900-AH88 

Election  of  Education  BanafHs 

AGENCIES:  Department  of  Defense, 

Department  of  Transportation  (Coast 

Guard),  and  Department  of  Veterans 

AfEedrs. 

ACTION:  Proposed  rule. 


f:  This  document  proposes  to 
amend  the  E)epartment  of  Veterans 
Affairs  (VA)  educational  assistance  and 
educational  benefits  regulations  relating 
to  certain  elections  between  benefits. 
VA  has  provided  by  regulation  that  after 
a  veteran  seeks  to  make  an  election  to 
have  service  in  the  Selected  Reserve 
credited  toward  payment  under  the 
Montgomery  CI  Bill — Selected  Reserve 
(MGIB-SR)  program  or  under  the 
Montgomery  GI  Bill — Active  Duty 
(MGIB-AD)  program,  the  election  will 
take  effect  when  the  individual  has 
negotiated  a  check  issued  under  the 
program  she  or  he  has  elected.  In  order 
to  adapt  the  c\UTent  rules  to  the  new 
system  of  electronic  transfers,  it  is 
proposed  to  change  these  election 
provisions  to  make  the  election  effective 
either  upon  negotiation  of  a  check  or 
electronic  receipt  of  education  benefits. 
VA  has  provided  by  regulation  that  an 
election  to  receive  benefits  under 
Survivors'  and  Dependents'  Educational 
Assistance  PEA)  for  a  program  of 
education  rather  than  pension, 
compensation,  or  Dependency  and 
Indenmity  Compensation  (DIG)  will  take 
effect  when  the  individual  has 
commenced  a  program  of  education  and 
negotiated  a  check  issued  under  the 
program  she  or  he  has  elected.  In  order 
to  adapt  the  current  rule  to  the  new 
system  of  electronic  transfms  and  to 
ensure  that  decisions  are  made  with 
knowledge,  it  is  proposed  to  change 
these  election  provisions  to  require  a 
written  election  to  be  submitted  and  to 
make  the  election  effective  either  upon 
negotiation  of  a  check  or  electronic 
receipt  of  education  benefits. 
Nonsubstantive  changes  would  also  be 
made  for  purposes  of  clarity  and  to 
reflect  current  statutory  codification  and 
authority.  The  proposed  requirements 
for  individuals  to  make  elections  before 
receiving  certain  benefit  payments 
constitute  collections  of  information. 
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Accordingly,  this  document  also 
requests  comments  under  the 
Paperwork  Reduction  Act  on  those 
proposed  collections  of  information. 
DATES:  Comments  must  be  received  on 
or  before  January  26.  1998. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW..  Washington,  DC 
20420.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AH88."  All  written  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

KM  FURTHER  INroRMATION  CONTACT:  Jime 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service  (225),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  (202)  273-7187. 
SUPPLEMENTARY  INFORMATION:  VA 
administers  a  niunber  of  benefit 
programs.  A  veteran  or  other  eligible 
person  may  be  potentially  eligible  for 
benefits  under  more  than  one  of  them. 
Often  the  law  governing  eligibility 
requires  that  the  individual  elect  the 
program  under  which  she  or  he  is  to 
receive  benefits.  This  document 
proposes  to  amend  the  VA  educational 
assistance  and  educational  benefits 
regulations  relating  to  certain  elections 
between  benefits. 

VA  is  given  broad  statutory  authority 
to  prescribe  the  manner  of  elections 
when  a  veteran  must  elect  whether  time 
served  in  the  Selected  Reserve  is  to  be 
applied  toward  establishing  eligibility 
for  the  MGIB-SR  program  or  toward 
establishing  entitiement  to  a  greater 
monthly  rate  of  educational  assistance 
under  the  MGIB-AD  program.  VA  has 
provided  by  regulation  in  38  CFR 
21.7042  and  21.7540  that  after  a  veteran 
seeks  to  make  an  election  to  have 
service  in  the  Selected  Reserve  credited 
toward  payment  under  the  MGIB-SR 
program  or  under  the  MGIB-AD 
program,  the  election  will  take  effect 
when  the  individual  has  negotiated  a 
check  issued  under  the  program  she  or 
he  has  elected.  In  order  to  adapt  the 
ciurent  rules  to  the  new  system  of 
electronic  transfers,  it  is  proposed  to 
change  these  election  provisions  to 
make  the  election  effective  either  upon 
negotiation  of  a  check  or  electronic 
receipt  of  education  benefits. 

This  document  also  proposes  to 
amend  §  21.3023,  which  concerns  an 
election  to  receive  DEA  for  a  program  of 
education  rather  than  pension. 


compensation,  or  DIG.  That  section 
currently  provides  that  the 
commencement  of  a  program  of 
education  constitutes  an  election  and, 
with  limited  exceptions,  that  the 
election  is  final  when  the  payee  has 
negotiated  one  check  for  the  benefit 
This  section  was  issued  pursuant  to  38 
U.S.C.  3562,  which  provides  that  if  a 
child  of  a  veteran  is  eligible  for  both 
DEA  and  DIG,  commencement  of  a 
program  of  education  imder  DEA  would 
bar  the  child  fitsm  receiving  pension, 
compensation,  or  DIC  in  the  future  as  a 
child.  For  the  purposes  of  determining 
when  there  is  commencement  of  a 
program  of  education  under  DEA,  it  is 
proposed  that  the  "commencement  of  a 
program"  will  be  deemed  to  have 
occurred  at  the  time  of  negotiation  of 
the  first  DEA  benefit  pajonent  check  or 
upon  receipt  of  the  first  electronic 
transfer  of  a  DEA  benefit  payment.  It 
also  is  proposed  that  such  an  election 
occur  only  after  a  written  election  to 
receive  DEA  has  been  submitted  to  VA. 
These  proposed  provisions  are  designed 
to  ensure  that  elections  are  made  with 
knowledge  and  become  effective  at  the 
time  of  commencement  of  a  program  of 
education  under  DEA. 

These  changes  are  necessary  because 
the  Debt  Collection  Improvement  Act  of 
1996  (sec.  31001,  Pub.  L.  104-134) 
requires  that  the  Federal  government 
make  payments  through  electronic 
funds  transfer.  The  proposed  provisions 
are  intended  to  adapt  the  current  rules 
to  include  the  new  system  of  electronic 
transfer. 

This  document  also  proposes  to  make 
nonsubstantive  amendments  for 
purposes  of  clarification  and  to  reflect 
current  statutory  authority.  In  addition, 
this  document  also  seeks  approval,  as 
explained  below,  for  certain  collections 
of  information  in  §§  21.3023.  21.7042, 
and  21.7540. 

The  Department  of  Defense  (DOD),  the 
Department  of  Transportation  (Coast 
Guard),  and  VA  are  jointiy  issuing  this 
proposal  insofar  as  it  relates  to  the 
MGIB— SR  program.  This  program  is 
funded  by  DOD  and  the  Coast  Guard, 
and  is  administered  by  VA.  The 
remainder  of  this  proposal  is  issued 
solely  by  VA. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520).  the 
provisions  of  the  proposed  §§  21.3023, 
21.7042.  and  21.7540  include 
collections  of  information.  Accordingly, 
as  required  by  the  Act  at  §  3507(d),  VA 
has  submitted  a  copy  of  this  rulemaking 
action  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
proposed  collections  of  information. 


OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs. 
Office  of  Information  and  Regulatory 
Affairs,  Washington.  DC  20503.  with 
copies  to  the  Director,  Office  of 
Regulatfons  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420.  Comments  should  indicate  that  • 
they  are  submitted  in  response  to  "RIN 
290O-AH88." 

Title:  Election  to  Receive  Dependents' 
Educational  Assistance  Instead  of 
Dependency  and  Indemnity 
Compensation. 

Summary  of  collection  of  information: 
The  collection  of  information  in  the 
proposed  amendment  to  §  21.3023  in 
this  rulemaking  proceeding  would 
implement  a  statutory  provision  that 
prevents  an  individual  with  potential 
eligibility  for  DEA  and  compensation, 
pension,  or  DIC  from  receiving  more 
than  one  benefit  for  pursuing  a  program 
of  education.  The  proposed  rule  would 
require  such  an  individual  to  make  an 
election  if  she  or  he  wished  to  receive 
DEA. 

Description  of  need  for  information 
and  proposed  use  of  information:  An 
eligible  child  may  not  receive 
educational  assistance  under  DEA  and 
payments  under  DIC  for  the  same  school 
attendance.  In  order  for  VA  to  know 
when  the  child  wishes  to  receive  DEA, 
it  is  necessary  for  the  child  to  state  his 
or  her  desire  for  educational  assistance 
under  DEA. 

Description  of  likely  respondents: 
Individuals  with  potential  eligibility  for 
DEA. 

Estimated  number  of  respondents: 
2,900  annually. 

Estimated  frequency  of  responses: 
Once  per  eligible  claimant. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  580  hours  of 
reporting  burden.  VA  does  not  believe 
that  there  would  be  an  additional 
recordkeeping  burden. 

Estimated  average  burden  per 
collection:  .2  hour. 

Title:  Election  to  Apply  Selecte<i 
Reserve  Service  to  Either  the 
Montgomery  GI  Bill — Active  Duty  or  to 
the  Montgomery  GI  Bill — Selected 
Reserve. 

Summary  of  collection  of  information: 
The  collection  of  information  in  the 
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proposed  amendments  to  §§  21.7042 
and  21.7540  in  this  rulemaking 
proceeding  would  implement  a 
statutory  provision  that  prevents  an 
individual  with  potential  eligibility  for 
educational  assistance  under  both  the 
Montgomery  GI  Bill — Active  Duty  or  the 
Montgomery  Bill — Selected  Reserve 
from  using  the  same  Selected  Reserve 
service  to  establish  eligibility  for 
assistance  under  the  Montgomery  GI 
Bill — Selected  Reserve,  and  to  establish 
entitlement  to  educational  assistance  at 
an  increased  monthly  rate  under  the 
Montgomery  GI  Bill— Active  Duty. 

Description  of  need  for  information 
and  proposed  use  of  information:  An 
individual  who  participates  in  the 
Montgomery  GI  Bill— Active  Duty  and 
who  serves  on  active  duty  for  two  years 
followed  by  six  years  in  die  Selected 
Reserve  must  choose  whether  to  apply 
die  Selected  Reserve  service  toward  the 
Montgomery  GI  Bill — Active  Duty  or  to 
the  Montgomery  GI  Bill — Selected 
Reserve.  If  she  or  he  decides  to  apply  it 
towards  the  Montgomery  GI  Bill — 
Selected  Reserve,  she  or  he  would  be 
eligible  for  36  months  of  educational 
assistance  under  the  Montgomery  GI 
Bill — Active  Duty  at  the  rate  of  $347.65 
per  month  for  full-time  training  and  12 
months  of  educational  assistance  under 
the  Montgomery  GI  Bill — Selected 
Reserve.  If  she  or  he  chooses  to  apply 
that  service  towards  the  Montgomery  GI 
Bill — Active  Duty,  she  or  he  would  be 
eligible  for  36  months  of  educational 
assistance  under  the  Montgomery  GI 
Bill — Active  Duty  at  the  rate  of  $427.87 
per  month  for  full-time  training  while 
mnaining  ineligible  for  educational 
assistance  under  the  Montgomery  GI 
Bill — Selected  Reserve.  VA  must  know 
which  benefit  the  individual  wants  the 
Selected  Reserve  service  credited  to  in 
order  to  determine  the  proper  payments 
to  the  individual. 

Description  of  likely  respondents: 
Members  of  the  Selected  Reserve. 

Estimated  number  of  respondents:  35 
annually. 

Estimated  frequency  of  responses: 
Once  per  eligible  claimant 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  11.67  hours  of 
reporting  burden.  VA  does  not  believe 
that  there  would  be  an  additional 
recordkeeping  burden. 

Estimated  average  burden  per 
collection:  .33  hour. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 


whether  the  information  will  have 
practical  utility;^  

•  Evaluating  the  accuracy  of  the 
E)epartment's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 


Approved:  September  5, 1997. 
Henhel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

Approved:  Augtut  6, 1997. 
CR.  Wootevsr, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Human  Resources. 

Approved:  August  5. 1997. 
Nonnand  G.  Lazy, 

Lieutenant  General,  USAF,  Deputy  Assistant 
Secretary  (Military  Personnel  Policy). 

For  the  reasons  set  out  in  the 
precunble,  38  CFR  part  21,  subparts  C,  K, 
and  L  are  proposed  to  be  amended  as 
follows. 


ir  lorms  oi  uuormauon  lecnnoiogy,  \^ 
e.g.,  permitting  electronic  submission  of  ^ART  21 ^VOCATIONAL 


responses. 

0MB  is  required  to  make  a  decision 
concerning  the  proposed  collections  of 
information  contained  in  this  proposed 
nde  between  30  and  60  days  aJfter 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  biest  assured  of  havingits  full 
efCsct  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regidations. 

Regulatory  Flexibility  Act 

The  signers  of  this  document  hereby 
certify  that  this  proposed  rule,  if 
promulgated,  would  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regidatory  Flexibility 
Act.  5  U.S.C.  601-612.  This  proposed 
rule  would  directly  affect  only 
individuals  and  would  not  direcUy 
affect  small  entities.  Pursuant  to  5 
U.S.C.  605(b),  the  proposed  rule, 
therefore,  is  exempt  firom  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  the  proposed  rule  are  64.117 
and  64.124.  The  proposed  rule  also 
affects  the  Montgomery  GI  Bill — 
Selected  Reserve  for  which  there  is  no 
Catalog  of  Federal  Domestic  Assistance 
number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights, 
Qaims,  Colleges  and  universities. 
Conflict  of  interests.  Defenise 
Department.  Education.  Employment, 
Grant  programs-education.  Grant 
Programs — veterans.  Health  care.  Loan 
programs — education.  Loan  Programs — 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation.  Veterans,  Vocational 
education.  Vocational  rehabilitation. 


REHABILITATION  AND  EDUCATION 

Subpart  C— Survivors'  and 
Dapandants'  Educational  Assistanca 
Undar  38  U.S.C.  Chaptar  35 

1.  The  authority  citation  for  part  21. 
subpart  C,  is  revised  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  512, 
3500-3566,  unless  otherwise  noted. 

2.  hi  §21.3023,  paragraph  (c)(3)  is 
amended  by  removing  "educational 
assistance"  and  adding,  in  its  place, 
"education  under  DEA";  the  section 
heading,  paragraph  (c)  introductory  text, 
and  paragraph  (c)(1)  are  revised,  and  an 
authority  citation  for  the  section  is 
added,  to  read  as  follows: 

§21.3023  Nonduplication;  panskm. 
compensation,  and  dependency  and 
htdentnlty  compensation. 

•  •        *        •        • 

(c)  Child;  election.  An  election  by  a 
child  under  this  section  must  be 
submitted  to  VA  in  writing. 

(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  an  election  to 
receive  Survivors'  and  Dependents' 
Educational  Assistance  (DEA)  is  final 
when  the  eligible  child  commences  a 
program  of  education  under  DEA  (38 
U.S.C.  chapter  35).  Commencement  of  a 
program  of  education  under  DEA  will  be 
deemed  to  have  occurred  for  VA 
purposes  on  the  date  the  first  pajrment 
of  DEA  educational  assistance  is  made, 
as  evidenced  by  negotiation  of  the  first 
check  or  receipt  of  the  first  payment  by 
electronic  funds  transfer. 

•  •        •        •        • 

(Authority:  38  U.S.C  3562) 

Subpart  K— All  Voluntaar  Foroa 
Educational  Assistanca  Program 
(Montgomary  Ql  Bill— Actlva  Duty) 

3.  The  authority  citation  for  part  21, 
subpart  K,  continues  to  read  as  follows: 

Authority:  38  U.S.C  S01(a},  chs.  30.  36. 
unless  otherwise  noted. 
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4.  In  §21.7042,  the  section  heading 
and  paragraphs  (d)(2),  and  (d)(3)  are 
revised,  and  paragraph  (d)(4)  is  added, 
to  read  as  follows: 

121.7042    EHsibilKy  for  basic  educational 


(2)  An  individual  must  elect,  in 
writing,  whether  he  or  she  wishes 
service  in  the  Selected  Reserve  to  be 
credited  towards  establishing  eligibility 
under  38  U.S.C.  chapter  30  or  under  10 
U.S.C.  chapter  1606  when: 

(i)  The  individual: 

(A)  Is  a  veteran  who  has  established 
eligibility  for  basic  educational 
assistance  through  meeting  the 
provisions  of  paragraph  (b)  of  this 
section;  and 

(B)  Also  is  a  reservist  who  has 
established  eligibility  for  benefits  under 
10  U.S.C  chapter  1606  through  meeting 
the  requirements  of  §  21.7540;  or 

(ii)  The  individual  is  a  member  of  the 
National  Guard  or  Air  National  Guard 
who  has  established  eligibility  for  basic 
educational  assistance  under  38  U.S.C 
chapter  30  through  activation  under  a 
provision  of  law  other  than  32  U.S.C. 
316,502. 503.  504.  or  505. 

(3)  An  election  imder  this  paragraph 
(d)  te  have  Selected  Reserve  service 
credited  towards  eligibility  for  payment 
of  educational  assistance  under  38 
U.S.C.  chapter  30  or  under  10  U.S.C. 
chapter  1606  is  irrevocable  when  the 
veteran  either  negotiates  the  firet  check 
or  receives  the  firet  pa)mient  by 
electronic  funds  transfer  of  the 
educational  assistance  elected. 

(4)  If  a  veteran  is  eligible  to  receive 
educational  assistance  under  both  38 
U.S.C.  chapter  30  and  10  U.S.C.  chapter 
1606.  he  or  she  may  receive  educational 
assistance  alternately  or  consecutively 
under  each  of  these  chaptere  to  the 
extent  that  the  educational  assistance  is 
based  on  service  not  irrevocably 
credited  to  one  or  the  other  chapter  as 
provided  in  paragraphs  (d)(1)  through 
(d)(3)  of  this  section. 

(Authority:  10  U.S.C  16132;  38  U.S.C 
3033(c)) 


Subpart  L-«ueational  Assistanca  for 
Mambars  of  ttia  Salactad  Raaarva 

5.  The  authority  citation  for  part  21, 
subpart  L.  is  revised  to  read  as  follows: 

Aotfaority:  10  U.S.C  1606;  38  U.S.C  501. 
unlets  otluvwise  noted. 

6.  hi  §  21.7540,  paragraph  (c)  and  the 
authority  citation  for  paragraph  (d)  are 
revised,  to  read  as  follows: 


§21.7540    EligiMlityforsducationai 
assistsnce. 


(c)  Limitations  on  establishing 
eligibility.  (1)  An  individual  must  elect 
in  writing  whether  he  or  she  wishes 
service  in  the  Selected  Reserve  to  be 
credited  towards  establishing  eligibility 
under  38  U.S.C.  chapter  30  or  under  10 
U.S.C.  chapter  1606  when: 

(i)  The  individual  is  a  reservist  who 
is  eligible  for  basic  educational 
assistance  provided  under  38  U.S.C 
3012  and  has  established  eligibility  to 
that  assistance  partially  through  service 
in  the  Selected  Reserve;  or 

(ii)  The  individual  is  a  member  of  the 
National  Guard  or  Air  National  Guard 
who  has  established  eligibility  for  basic 
educational  assistance  provided  under 
38  U.S.C.  3012  through  activation  tmder 
a  provision  of  law  other  than  32  U.S.C 
316,  502.  503,  504.  or  505  followed  by 
service  in  the  Selected  Reserve. 

(2)  An  election  under  this  paragraph 
(c)  to  have  Selected  Reserve  service 
credited  towards  eligibility  for  payment 
of  educational  assistance  under  38 
U.S.C  chapter  30  or  under  10  U.S.C 
chapter  1606  is  irrevocable  when  the 
reservist  either  negotiates  the  first  check 
or  receives  the  firet  payment  by 
electronic  funds  transfer  of  the 
educational  assistance  elected. 

(3)  If  a  reservist  is  eligible  to  receive 
educational  assistance  under  both  38 
U.S.C.  chapter  30  and  10  U.S.C.  chapter 
1606,  he  or  she  may  receive  educational 
assistance  alternately  or  consecutively 
under  each  of  these  chaptere  to  the 
extent  that  the  educational  assistance  is 
based  on  service  not  irrevocably 
credited  to  one  or  the  other  chapter  as 
provided  in  paragraphs  (c)(1)  and  (cM2) 
of  this  section. 

(Authority:  10  U.S.C  16132;  38  U.S.C 
3033(c)) 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts  52  and  81 

[TN  86-1-«eoab;  TN  127-1 
5922-7] 


»;FRt- 


DasignatkMi  of  Araas  for  Air  Quality 
Planning  Purposas;  Tannaaaaa: 

Redaslgnatlon  of  tt>a  Polk  County  and 
Naw  Jotinsonvilia  SulfiM'  DIoxida 
Nonattainmant  Araa  to  Attainmant 

AOENCY:  Environmental  Protecticm 
Agency  (EPA). 
ACTION:  Proposed  rule. 


(d)*  •  • 
(Authmity:  10  U.S.C  16132(d).  16134) 
(PR  Doa  97-30872  Filed  11-24-97;  8:45  am] 
MtuNQ  oooE  saM-ei-r 


Wiatun:  EPA  is  proposing  to  approve 
requests  for  redesignation  of  the  Polk 
County  area  and  tlut  portion  of  Benton 
and  that  portion  of  Humphreys 
Counties,  Teimessee,  surrounding 
TVA's  Johnsonville  plant  (New 
Johnson ville  area)  from  nonattainmant 
to  attainment  for  the  sulfur  dioxide 
(S02)  National  Ambient  Air  Quality 
Standards  (NAAQS).  pureuant  to  the 
request  submitted  on  January  6. 1988, 
July  12,  1990,  December  17,  1993,  and 
April  17, 1995,  by  the  State  of 
Tennessee,  through  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC).  EPA  is  also 
proposing  to  approve  the  maintenance 
plans. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  State  Implementation  Plan 
(SIP)  revision  as  a  direct  final  rule 
without  prior  proposal  because  the  EPA 
views  this  as  a  noncontrovereial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  nde  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  December  26,  1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr.  Scott 
M.  Martin  regarding  the  Polk  Coimty     :: 
area  and  Mi.  Steven  M.  Scofield 
regarding  the  New  Johnsonville  area  at 
the  EPA  Rraional  Office  listed  below. 
Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  diuing  normal  business 
houn  at  the  following  locations.  The 
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interested  persons  wanting  to  examine 
these  documents  should  make  an 
mpointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency.  443.  401  M  Street,  SW, 
Washington  DC  20460 
Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  AtlanU,  Georgia  30303 
Tennessee  Department  of  Environnxmt 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531 

FOR  RWTHER  MFONMATION  CONTACT: 

For  the  Polk  Coenty  area:  Mr.  Scott  M. 
Martin,  Regulatory  Plaiming  Section, 
Air  Planning  Branch,  Air,  Pesticides, 
and  Toxics  Management  Division. 
Region  4  Environmental  Protection 
Agency,  61  Forsyth  Street.  Atlanta. 
Georgia  30303.  The  telephone  number  is 
404/562-9036. 

For  the  New  Johnsonville  area:  Mr. 
Steven  M.  Scofield.  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides,  and  Toxics  Management 
Division.  Region  4  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Atlanta.  Georgia  30303.  The  telephone 
number  is  404/562-9034. 
SUPPlfMBITAfrr  MFOMfUTION:  Fw 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Fednal  Regiater. 

Dated:  October  10. 1997. 
A.  StaiOry  Meibws. 
Acting  Begional  Admiidstmtor. 
(FR  Doc  97-30953  Filed  11-24-97:  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Pwts  262  and  263 


[FRL-fitae-s] 

Uniform  Haiardous  Waste  ManifMt: 
Notica  of  Public  Heating 

AOEWCY;  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  will  hold  public  meetings 
on  December  1 1 .  1997  and  January  8. 
1998  to  make  information  available  on 
a  project  underway  to  revise  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  regulations  governing 
hazardous  waste  transportation. 


;  The  first  public  meeting 
will  be  held  on  Thursday,  December  11. 
1997  bam  8:30  a.m.  to  5:00  p.m.  at  the 
Hyatt  Regency  Crystal  City  at  2799 
"Jefferson  Davis  Highway.  Arlington. 
Virginia  22202.  The  second  meeting  will 
be  held  on  Thursday  January  8. 1998  at 
the  Sheraton  Fisherman's  YfYuif  Hotel 
at  2500  Mason  Street.  San  Francisco, 
California  94133.  A  meeting  for  state 
regulators  will  take  place  at  the  above 
locations  on  Wednesday  December  10, 
1997  and  Wednesday.  January  7, 1998. 
States  are  also  encouraged  to  attend  the 
public  meetings. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
general  information  contact  the  RCRA 
Hotline  at  800-824-9346  or  TDD  80&- 
553-7672  (hearing  impaired).  In  the 
Washington  D.C.  metropolitan  areas, 
call  703-412-9810  or  TDD  703-412- 
3323. 

SUPPt-BMENTARY  INFORMATION:  Under 
RCRA.  EPA  published  regulations 
governing  hazardous  waste 
management.  A  portion  of  these 
regulations  cover  the  movement  of 
hazardous  waste  from  its  site  of 
generation  to  a  facility  that  can 
appropriately  manage  the  waste. 
Specifically,  they  are  the  regulations 
found  at  40  CFR  part  262  for  packaging, 
labeling,  marking,  and  manifesting  of 
hazardotis  wastes  in  pre(>aration  for 
transport;  the  regulations  found  at  40 
CFR  part  263  which  address 
transportation  (and  which  are  jointly 
issued  by  the  Deportment  of 
Transportation);  the  regulations  at  40 
CFR  part  264.  Subpart  E  and  40  CFR 
part  265,  Subpart  E  governing  the 
receipt  of  waste  at  Treatment  Storage 
and  Disposal  Facilities;  and  40  CFR  part 
271  regarding  state  program 
implementation  of  the  manifest  system. 

EPA  is  preparing  a  rulemaking  to 
modify  the  current  hazardous  waste 
manifest  system  to  reduce  its  burden. 
EPA  is  considering  several  approaches 
to  reducing  the  burden  of  the  Uniform 
Hazardous  Waste  Manifest  form  and  the 
manifest  system  in  general.  These 
include  the  use  of  automation  to 
electronically  prepare,  transmit,  and 
store  manifests;  the  use  of  a  streamlined 
paper  form;  easier  access  to  manifest- 
related  information:  and  allowing  some 
current  manifest  users  alternatives  to 
the  traditional  tracking  system. 

The  purpose  of  these  public  meetings 
is  to  explain  the  draft  rulemaking 
strategies  the  Agency  is  considering  and 
to  gather  information  on  whether  these 
strategies  ensure  that  the  burden  of  the 
manifest  tracking  system  is  minimized 
while  ensuring  the  safe  movement  of 
hazardous  waste. 


The  Agency  believes  that  this  project 
will  affect  all  small  quantity  generators 
and  large  quantity  generators  of 
hazardous  waste.  The  regulated 
community  will  benefit  firom  public 
meetings  by  having  early  input  into  the 
regulatory  development  process.  The 
Agency  will  be  able  to  use  this  early 
input  to  finalize  options  it  will 
incorporate  ipto  a  proposed  rulemaking 
on  the  manifest  Such  early  discussion 
will  result  in  more  fully  developed 
options  which  take  into  account  as 
much  as  possible,  the  input  received 
from  participants.  EPA  will  answer 
questions  and  will  receive  informal 
input  from  the  regulated  community 
and  from  states  as  to  whether  the 
strategies  developed  by  EPA  will  result 
in  burden  reduction  without 
compromising  environmental 
protection. 

EPA  will  also  hold  separate  meetings 
with  state  hazardous  waste  regulators  to 
discuss  state  implementation  of  the  new 
manifest  syston.  State  meetings  will  be 
held  on  the  day  prior  to  the  public 
meetings. 

EPA  anticipates  publishing  the 
proposed  rulemaking  in  the  Fall  of  1998 
at  which  time  formal  comments  will  be 
taken  from  the  public.  The  RCRA     ^ 
Hotline  will  take  names  and  addresses 
of  those  who  would  like  copies  of  the 
materials  developed  at  the  meetings- 

This  document  is  also  available  in 
electronic  format  on  the  Internet  Follow 
these  instructions  to  access  the 
information  electronically: 

WWW:  http://www.epa.gov/osw 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  internet  address 

Files  are  located  in  /OSW/publicate/ 
htm 
Dated:  November  17. 1997. 

MattkewHale. 

Acting  Director.  Office  of  Solid  Waste. 

(FR  Doc.  97-30816  Filed  11-24-07;  8:45  am) 

aajjNacooE 
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DEPARTMENT  OF  COIMIMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

J50  CFR  Part  226 

[Dodcat  No.  971029257-7257-01;  ID.  No. 
101097A] 

RIN  0648^058 

Deaignated  Criticai  Habitat;  Central 
Callfoniia  Coaat  and  Southern  Oregon/ 
Northern  Caiifomia  Coaat  Coho 
Salmon 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments  and  notice  of  public  hearings. 


SUMMARY:  The  NMFS  proposes  to 
designate  critical  habitat  for  two 
Evolutionarily  Significant  Units  (ESUs) 
of  coho  salmon  [Oncorhynchus  kisutch) 
pursuant  to  the  Endangered  Species  Act 
of  1973  (ESA).  Critical  habitat  for  the 
Central  Caiifomia  Coast  ESU 
encompasses  accessible  reaches  of  all 
rivers  (including  estuarine  areas  and 
tributaries)  between  Punta  Gorda  and 
the  San  Lorenzo  River  (inclusive)  in 
Caiifomia.  Also  included  are  two  rivers 
entering  San  Francisco  Bay:  Mill  Valley 
Creek  and  Corte  Madera  Creek.  Critical 
habitat  for  the  Southem  Oregon/ 
Northem  Caiifomia  Coast  ESU 
encompasses  accessible  reaches  of  all 
rivers  (including  estuarine  areas  and 
tributaries)  between  the  Mattole  River  in 
Caiifomia  and  the  Elk  River  in  Oregon, 
inclusive. 

The  areas  described  in  this  proposed 
rule  represent  the  current  freshwater 
and  estuarine  range  of  the  listed  species. 
For  both  ESUs,  critical  habitat  includes 
all  waterways,  substrate,  and  adjacent 
riparian  zones  below  longstanding, 
naturally  impassable  barriers  (i.e.. 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years).  NMFS  has 
identified  twelve  dams  in  the  range  of 
these  ESUs  that  currently  block  access 
to  habitats  historically  occupied  by  coho 
salmon.  However,  NMFS  has  not 
designated  these  inaccessible  areas  as 
critical  habitat  because  areas 
downstream  are  believed  to  be  sufficient 
for  the  conservation  of  the  ESUs.  The 
economic  and  other  impacts  resulting 
from  this  critical  habitat  designation  are 
expected  to  be  minimal. 
DATES:  Comments  must  be  received  on 
or  before  January  26, 1998.  Public 
hearings  on  this  proposed  action  are 
scheduled  for  the  month  of  December 
1997.  See  SUPPI^MENTARY  INFORMATION 
for  dates  and  times  of  public  hearings. 


ADDRESSES:  Comments  should  be  sent 
to:  Garth  Griffin.  NMFS.  Protected 
Resources  Division,  525  NE  Oregon  St., 
Suite  500,  Portiand,  OR  97232-2737;  or 
Craig  Wingert,  NMFS,  Southwest 
Region.  Protected  Species  Management 
Division,  501  W.  Ocean  Blvd..  Suite 
4200,  Long  Beach,  CA  90802-4213.  See 
SUPPI^MENTARY  INFORMATION  for 
locations  of  public  hearings. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  (503)  231-2005,  Craig 
Wingert  at  (562)  980-4021.  or  Joe  Blum 
at  (301) 713-1401. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31, 1996.  NMFS 
published  its  determination  to  list 
Central  California  Coast  coho  salmon 
(Oncorhynchus  kisutch)  as  threatened 
under  the  ESA  (61  FR  56138).  In  a 
technical  correction  to  the  final  listing 
determination  (62  FR  1296.  January  9. 
1997),  NMFS  defined  the  Cent^ 
California  Coast  coho  salmon  ESU  to 
include  all  coho  salmon  naturally 
reproduced  in  streams  between  Punta 
Gorda  in  Hiunboldt  County,  Caiifomia, 
and  the  San  Lorenzo  River  in  Santa  Cruz 
Coimty,  Caiifomia.  SubsequenUy,  on 
May  6.  1997.  NMFS  published  its 
determination  to  list  the  Southem 
Oregon/Northem  California  Coast  coho 
salmon  ESU  as  threatened  under  the 
ESA  (62  FR  24588)  and  defined  the  ESU 
to  include  all  coho  salmon  naturally 
reproduced  in  streams  between  Cape 
Blanco  in  Curry  Coimty,  Oregon,  and 
Punta  Gorda  in  Humboldt  County, 
California. 

Section  4(a)(3)(A)  of  the  ESA  requires 
that,  to  the  maximuim  extent  pmdent 
{md  determinable,  NMFS  designate 
critical  habitat  concurrentiy  with  a 
determination  that  a  species  is 
endangered  or  threatened.  On  July  25, 
1995,  NMFS  published  a  Federal 
Register  notice  (60  FR  38011)  soliciting 
information  and  data  regarding  the 
biological  status  of  West  Coast  coho 
salmon,  available  salmon  conservation 
mecuures,  and  information  on  areas  that 
may  quilify  as  critical  habitat.  At  the 
time  of  final  listing  for  each  of  these  two 
ESUs,  critical  habitat  was  not 
determinable,  since  information 
necessary  to  perform  the  required 
analyses  was  lacking.  NMFS  has 
determined  that  sufficient  information 
now  exists  to  designate  critical  habitat 
for  the  two  listed  coho  salmon  ESUs. 
NMFS  has  considered  all  available 
information  and  data  in  making  this 
proposal. 

Use  of  the  term  "essential  habitat" 
within  this  Notice  refers  to  critical 
habitat  as  defined  by  the  ESA  and 


should  not  be  confused  with  the 
requirement  to  describe  and  identify 
Essential  Fish  Habitat  (EFH)  pursuant  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  16 
U.S.C.  1801  et  sec. 

Definition  of  Critical  Habitat 

Critical  habitat  is  defined  in  section 
3(5)(A)  of  the  ESA  as  "(i)  the  specific 
areas  within  the  geographical  area 
occupied  by  the  species  *  *   •  on  which 
are  found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  which  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographical 
area  occupied  by  the  species  *  *  * 
upon  a  determination  by  the  Secretary 
of  Commerce  (Secretary)  that  such  areas 
are  essential  for  the  conservation  of  the 
species."  (see  16  U.S.C.  1532(5)(A)).  The 
term  "conservation,"  as  defined  in 
section  3(3)  of  the  ESA,  means  "•  •  • 
to  use  and  the  use  of  all  methods  and 
procedures  which  are  necessary  to  bring 
any  endangered  species  or  threatened 
species  to  the  {Kiint  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary."  (see  U.S.C 
1532(3)). 

In  designating  critical  habitat  NMFS 
considers  the  following  requirements  of 
the  species:  (1)  Space  for  individual  and 
population  growth ,  and  for  normal 
behavior;  (2)  food,  water,  air,  light 
minerals,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  or  rearing  of  oCbpring; 
and,  generally,  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  this  species  (see  SO  CFR 
424.12(b)).  In  addition  to  these  factors. 
NMFS  also  focuses  on  the  known 
physical  and  biological  features 
(primary  constituent  elements)  within 
the  designated  area  that  are  essential  to 
the  conservation  of  the  species  and  may 
require  special  management 
considerations  or  protection.  These 
essential  features  may  include,  but  are 
not  limited  to,  spawning  sites,  food 
resources,  water  quality  and  quantity, 
and  riparian  vegetation  (see  50  CFR 
424.12(b))).  » 

Consideration  of  Economic  and  Ottwr 
Factors 

The  economic  and  other  impacts  of  a 
critical  habitat  designation  have  been 
considered  and  evaluated  in  this 
proposed  mlemaking.  NMFS  identified 
present  and  anticipated  activities  that 
may  adversely  modify  the  area(8)  being 
considered  or  be  affected  by  a 
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designation.  An  area  may  be  excluded 
from  a  critical  habitat  designation  if 
NMFS  determines  that  the  overall 
benefits  of  exclusion  outweigh  the 
benefits  of  designation,  unless  the 
exclusion  will  result  in  the  extinction  of 
the  species  (see  16  U.S.C  1533(bK2)). 

The  impacts  considered  in  this 
analysis  are  only  those  incremental 
impacts  specific^ly  resulting  from  a 
critical  habitat  designation,  above  the 
economic  and  other  impacts  attributable 
to  listing  the  species  or  resulting  from 
other  authorities.  Since  listing  a  species 
under  the  ESA  provides  significant 
protection  to  a  species'  habitat,  in  many 
cases,  the  economic  and  other  impacts 
resulting  from  the  critical  habitat 
designation,  over  and  above  the  impacts 
of  the  listing  itself,  are  minimal  (see 
Significance  of  IDesignating  Critical 
Habitat  section  of  this  notice).  In 
general,  the  designation  of  critical 
habitat  highlights  geographical  areas  of 
concern  and  reinforces  the  substantive 
protection  resulting  from  the  listing 
itself. 

Impacts  attributable  to  listing  include 
those  resulting  from  the  "take" 
prohibitions  contained  in  section  9  of 
the  ESA  and  associated  regulations. 
"Take,"  as  defined  in  the  ESA,  means  to 
harass,  harm,  pursue,  himt,  shoot, 
woimd,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct  (see  16  U.S.C.  1532(19)).  Harm 
can  occur  through  destruction  or 
modification  of  habitat  (whether  or  not 
designated  as  critical)  that  significantly 
impairs  essential  behaviors,  including  . 
breeding,  feeding,  rearing,  or  migration. 

Significance  of  Designating  Critical 
Habitat 

The  designation  of  critical  habitat 
does  not,  in  and  of  itself,  restrict  human 
activities  within  an  area  or  mandate  any 
specific  management  or  recovery 
actions.  A  critical  habitat  designation 
contributes  to  species  conservation 
primarily  by  identifying  important  areas 
and  by  describing  the  features  within 
those  areas  that  are  essential  to  the 
species,  thus  alerting  public  and  private 
entities  to  the  area's  importance.  Under 
the  ESA,  the  only  regulatory  impact  of 
a  critical  habitat  designation  is  through 
the  provisions  of  section  7.  Section  7 
applies  only  to  actions  with  Federal 
involvement  (e.g..  authorized,  funded, 
or  conducted  by  a  Federal  agency)  and 
does  not  affect  exclusively  state  or 
private  activities. 

Under  the  section  7  provisions,  a 
designation  of  critical  habitat  would 
reqiiire  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  to  destroy  or  adversely 
modify  designated  critical  habitat 


Activities  that  destroy  or  adversely 
modify  critical  habitat  are  defined  as 
thole  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
both  the  survival  and  recovery"  of  the 
species  (see  50  CFR  402.02).  Regardless 
of  a  critical  habitat  designation.  Federal 
agencies  must  ensiu^  that  their  actions 
are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  would  be  expected,  direcUy 
or  indirecUy,  to  reduce  appreciably  the 
likelihood  of  both  the  siuvival  and 
recovery"  of  the  species  (see  50  CFR 
402.02).  Using  these  definitions, 
activities  that  would  destroy  or 
adversely  modify  critical  habitat  would 
also  be  likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  generally 
duplicates  the  protection  provided 
under  the  section  7  Jeopardy  provision. 
Critical  habitat  may  provide  additional 
benefits  to  a  species  in  cases  where 
areas  outside  the  species'  current  range 
have  been  designated.  When  actions 
may  affect  these  areas.  Federal  agencies 
are  required  to  consult  with  NMFS 
imder  section  7  (see  50  CFR  402.14(a)). 
a  requirement  which  may  not  have  been 
recognized  but  for  the  critical  habitat 
designation. 

A  designation  of  critical  habitat 
provides  a  clear  indication  to  Federal 
agencies  as  to  when  section  7 
consultation  is  required,  particularly  in 
cases  where  the  action  would  not  result 
in  immediate  mortality,  injury,  or  harm 
to  individuals  of  a  listed  species  (e.g.,  an 
action  occurring  within  the  critical  area 
when  a  migratory  species  is  not 
present).  'The  critical  habitat 
designation,  describing  the  essential 
features  of  the  habitat,  also  assists  in 
determining  which  activities  conducted 
outside  the  designated  area  are  subject 
to  section  7,  i.e.,  activities  that  may 
affect  essential  features  of  the 
designated  area. 

A  critical  habitat  designation  will  also 
assist  Federal  agencies  in  planning 
fnture  actions,  since  the  designation 
establishes,  in  advance,  those  habitats 
that  will  be  given  special  consideration 
in  section  7  consultations.  With  a 
designation  of  critical  habitat,  potential 
conflicts  between  Federal  actions  and 
endangered  or  threatened  species  can  be 
identified  and  possibly  avoided  early  in 
the  agency's  planning  process. 

Another  indirect  benefit  of  a  critical 
habitat  designation  is  that  it  helps  focus 
Federal,  state,  and  private  conservation 
and  management  efforts  in  such  areas. 
Management  efforts  may  address  special 
considerations  needed  in  critical  habitat 
areas,  including  conservation 


regulations  to  restrict  private  as  well  as 
F^eral  activities.  The  economic  and 
other  impacts  of  these  actions  would  be 
considered  at  the  time  of  those  proposed 
regulations  and,  therefore,  are  not 
considered  in  the  critical  habitat 
designation  process.  Other  Federal, 
state,  and  local  management  programs, 
such  as  zoning  or  weUands  and  riparian 
lands  protection,  may  also  provide 
special  protection  for  critical  habitat 
areas. 

Process  for  Designating  Critical  Habitat 

Developing  a  proposed  critical  habitat 
designation  involves  three  main 
considerations.  First,  the  biological 
needs  of  the  species  are  evaluated  and 
habitat  areas  and  features  that  are 
essential  to  the  conservation  of  the 
species  are  identified.  If  alternative 
areas  exist  that  would  provide  for  the 
conservation  of  the  species,  such 
alternatives  are  also  identified.  Second, 
the  need  for  special  management 
considerations  or  protection  of  the 
area(s)  or  features  is  evaluated.  Finally, 
the  probable  economic  and  other 
impacts  of  designating  these  essential 
areas  as  "critical  habitat"  are  evaluated. 
After  considering  the  requirements  of 
the  species,  the  need  for  special 
management,  and  the  impacts  of  the 
designation,  the  proposed  critical 
habitat  is  published  in  the  Federal 
Register  for  comment.  The  final  critical 
habitat  designation,  considering 
comments  on  the  proposal  and  impacts 
assessment,  is  typically  published 
within  one  year  of  the  proposed  rule. 
Final  critical  habitat  designations  may 
be  revised,  using  the  same  process,  as 
new  information  becomes  available. 

A  description  of  the  critical  habitat, 
need  for  special  management,  impacts 
of  designating  critical  habitat,  and  the 
proposed  action  are  described  in  the 
following  sections. 

Critical  Habitat  of  California  and 
Southern  Oregon  Coho  Salmon 

Biological  information  for  listed  coho 
salmon  can  be  found  in  NMFS  species' 
status  reviews  (Bryant,  1994;  Weitkamp 
et  a}.,  1995;  NMFS,  1997).  species  life 
history  summaries  (Shapavalov  and 
Taft.  1954;  Laufle  et  ai.  1986;  Hasslm. 
1987;  Anderson.  1995;  Sandercock. 
1991),  and  in  Federal  Register  notices  of 
proposed  and  final  listing 
determinations  (59  FR  21744,  April  26, 
1994;  60  FR  38011,  ^lly  25. 1995;  61  FR 
56138.  October  31, 1996;  62  FR  24588, 
May  6, 1997). 

Ine  current  geographic  range  of  coho 
salmon  irom  the  Oregon  and  California 
coasts  includes  vast  areas  of  the  North 
Pacific  ocean,  nearshore  marine  zone, 
and  extensive  estuarine  and  riverine 
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areas.  The  marine  distribution  south  of 
Punta  Gorda.  California,  appears  to 
encompass  a  relatively  narrow, 
nearshore  strip  approximately  100  km 
wide  (Taft,  1937;  Shapovalov  and  Taft, 
1954;  Uufle  et  al.,  1986;  NOAA,  1990; 
Weititamp  et  al,  1995).  North  of  Punta 
Gorda,  the  distribution  widens  to 
encompass  nearly  all  marine  areas  north 
of  41  "N  latititude  (Wright.  1968; 
Godfiey  et  al.,  1975;  NOAA,  1990). 
Major  rivers,  estuaries,  and  bays  known 
to  support  coho  salmon  within  the 
Southern  Oregon/Northern  California 
Coast  ESU  include  the  Rogue  River, 
Smith  River,  Klamath  River,  Mad  River, 
Humboldt  Bay,  Eel  River,  and  Mattole 
River.  Within  the  range  of  the  Central 
California  Coast  ESU,  major  rivers, 
estuaries,  and  bays  include  the  Ten 
Mile.  Noyo,  Big,  Navarro,  Garcia, 
Gualala.  and  Rinsian  Rivers,  and 
Tomales  and  San  Francisco  Bays 
[Emmett  et  al..  1991;  Nickelson  et  al., 
1992;  Brown  and  Moyle,  1991;  Bryant, 
1994;  California  Department  of  Fish  and 
Game  (CDPG).  1994;  Weitkamp  et  al.. 
1995].  Many  smaller  coastal  rivers  and 
streams  in  each  ESU  also  provide 
essential  estuarine  habitat  for  coho 
salmon,  but  access  is  often  constrained 
by  seasonal  fliictuations  in  hydrologic 
conditions. 

Any  attempt  to  describe  the  current 
distribution  of  coho  salmon  must  take 
into  account  the  fact  that  extant 
populations  and  densities  are  a  small 
frrction  of  historical  levels.  All  coho 
salmon  stocks  in  the  Central  California 
Coast  ESU  are  extremefy  depressed 
relative  to  past  abundamre  and  there  are 
limited  data  to  assess  population 
ntunbeis  or  trends.  The  main  coho 
salmon  stocks  in  this  i^on  are  from  the 
Ten  Mile  River.  Big  River,  Noyo  River, 
NavaiTO  River,  Garcia  River,  Gualala 
River.  Russian  River.  Lagimitas  Creek. 
Waddell  Creek,  and  Scott  Creek.  Several 
of  these  stocks  are  heavily  influenced  by 
hatcheries  and  apparently  have  little 
natural  production  in  mainstem  reaches. 
Histori(»lIy,  coho  salmon  abundance 
within  this  region  was  estimated  from 
50.000  to  125.000  native  coho  salmon. 
Presently,  coho  salmon  abundance 
within  tids  region  is  estimated  to  be  less 
than  5.000  naturalfy  reproducing  fish, 
and  a  vast  majority  of  these  are 
considered  to  be  non-native  fish  (Brown 
and  Moyle.  1991;  Bryant.  1994;  OJFG. 
1994). 

All  coho  salmon  stocks  between 
Punta  Gorda  and  Cape  Blanco  in  the 
Southern  Oregon/Northern  California 
Coast  ESU  are  also  depressed  relative  to 
past  abundance,  and  mere  are  limited 
data  to  assess  population  nimibers  or 
trends  currently.  The  main  coho  salmon 
stocks  in  this  region  are  from  the  Rogue, 


Klamath,  and  Trinity  Rivers,  and  the 
latter  two  are  heavily  influenced  by 
hatcheries  and  apparenUy  have  litUe 
natural  production  in  mainstem  reaches. 
Other  important  stocks  within  this  ESU 
include  the  Winchuck,  Chetco,  Smith, 
Mad,  Elk,  Eel.  and  the  Mattole  Rivers. 
Historically,  coho  salmon  abundance 
within  this  region  was  estimated  fitim 
150,000  to  400,000  native  fish. 
Presently,  abundance  is  estimated  to  be 
less  than  30,000  naturally  reproducing 
coho  salmon,  and  a  vast  majorify  of 
these  (roughly  20,000)  are  considered  to 
be  non-native  fish  (Brown  and  Moyle. 
1991,  Bryant,  1994;  CDFG,  1994; 
WeiUtamp  et  al..  1995).  Within  the  range 
of  both  ESUs,  the  species'  life  cycle  can 
be  separated  into  five  essential  habitat 
fypes:  (1)  Juvenile  summer  and  winter 
rearing  areas;  (2)  juvenile  migration 
corridors;  (3)  areas  for  growth  and 
development  to  adulthood;  (4)  adult 
migration  corridors;  and  (5)  spawning 
areas.  Areas  1  and  5  are  often  located  in 
small  headwater  streams,  while  areas  2 
and  4  include  these  tributaries  as  well 
as  mainstem  reaches  and  estxiaiine 
zones.  Growth  and  development  to 
adulthood  (area  3)  occurs  primarily  in 
near-  and  off-shore  marine  waters, 
although  final  maturation  takes  place  in 
freshwater  tributaries  when  the  adults 
return  to  spawn.  Within  these  areas, 
essential  features  of  coho  salmon  critical 
habitat  include  adequate;  (1)  substrate. 
(2)  water  qualify.  (3)  water  quantity,  (4) 
water  temperaturQ.  (5)  water  velocify, 
(6)  cover/shelter.  (7)  food.  (8)  riparian 
vegetation.  (9)  space,  and  (10)  safe 
passage  conditions.  Given  the  vast 
geographic  range  occupied  by  each  of 
these  coho  salmon  ESUs  and  the  diverse 
habitat  types  used  by  the  various  life 
stages,  it  is  not  practical  to  describe 
specific  values  or  conditions  for  each  of 
these  essential  habitat  features. 
However,  good  summaries  of  these 
environmental  parameters  and 
freshwato-  factors  that  have  contributed 
to  the  decline  of  this  and  other 
salmonids  can  be  found  in  reviews  by 
CDPG,  1965;  California  Advisory 
Committee  on  Salmon  and  Steelhead 
Trout  (CACSST).  1988;  Brown  and 
Moyle.  1991;  Bjomn  and  Reiser.  1991; 
Nehlsen  et  al..  1991;  Higgins  et  al.. 
1992;  California  State  Lands 
Commission  (CSLC).  1993;  Botkin  et  al.. 
1995;  NMFS,  1996;  and  Spence  et  al.. 
1996. 

NMFS  believes  that  the  current 
freshwater  and  estuarine  range  of  the 
species  encompasses  all  essential 
habitat  featiues  and  is  adequate  to 
ensure  the  species'  conservation. 
Therefore,  designation  of  habitat  areas 
outside  the  species'  current  range  is  not 


necessary.  It  is  important  to  note  that 
habitat  quality  in  this  current  range  is 
intrinsioally  related  to  the  quality  of 
upland  areas  and  of  inaccessible 
headwater  or  intermittent  streams 
which  provide  key  habitat  elements 
(e.g..  large  woody  debris,  gravel,  water 
qualify)  crucial  for  coho  in  downstream 
reaches.  NMFS  recognizes  that  estuarine 
habitats  are  important  for  rearing  and 
migrating  coho  salmon  and  has 
included  them  in  this  designation. 
Marine  habitats  (i.e.,  oceanic  or 
nearshore  areas  seaward  of  the  mouth  of 
coastal  rivers)  are  also  vital  to  the 
species,  and  ocean  conditions  are 
believed  to  have  a  major  influence  on 
coho  salmon  survival  (see  review  in 
Pearcy,  1992).  However,  no  need 
appears  to  be  necessary  for  special 
management  consideration  or  protection 
of  this  habitat.  Therefore,  NMFS  is  not 
proposing  to  designate  critical  habitat  in 
marine  areas  at  this  time.  If  additional 
information  becomes  available  that 
supports  the  inclusion  of  such  areas, 
NMFS  may  revise  this  designation. 

Etefining  specific  river  reaches  that  an 
critical  for  coho  salmon  is  di£5ciilt 
because  of  the  current  low  abundance  of 
the  species  and  of  our  imperfect 
undentanding  of  the  species'  freshwater 
distribution,  both  ciurent  and  historicaL 
The  latter  is  due,  in  large  part,  to  the 
lack  of  comprehensive  sampliiag  effort 
dedicated  to  monitoring  the  species.  For 
example,  in  contrast  to  coho  salmon 
spawner  surveys  in  index  and  randomly 
selected  stream  reaches  nordi  of  C^w  * 
Blanco,  Oregon,  information  on  adult 
coho  salmon  distribution  in  California 
and  southwest  Oregon  streams  has  been 
typically  gathered  secondarify  to 
Chinook  salmon  surveys.  Some  surveys 
concerning  juveniles  have  been 
conducted.  However,  they  are  rarely 
conducted  in  a  consistent,  systematic 
and  comprehensive  manner  and 
typically  do  not  give  an  accurate 
estimate  of  future  adult  escapement 
In  California  and  Oregon,  several 
recent  efforts  have  been  made  to 
characterize  the  species'  distribution 
(Brown  and  Moyle,  1991;  Hassler  et  al., 
1991;  The  Wilderness  Sociefy  (TWS), 
1993;  Bryant.  1994;  CDFG,  1994; 
Weitkamp  et  al..  1995;  Adams  et  al., 
1996;  (>egon  Coastal  Salmon 
Restoration  hutiative  (OCSRI).  1997]  or 
to  identify  watersheds  important  to  at- 
risk  popidations  of  salmonids  and 
resident  fishes  [Forest  Ecosystem 
Management  Assessment  Team 
(FEMAT),  1993].  hi  southwest  Oregon, 
the  Oregon  Department  of  Fish  and 
Wildlife  (ODFW)  has  developed  a  draft 
series  of  maps  depicting  "core  areas"  for 
coho  salmon  and  other  species.  These 
core  areas  are  defined  as  "reaches  or 
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watersheds  within  individual  coastal 
basins  that  are  judged  to  be  of  critical 
importance  to  the  sustenance  of  salmon 
populations  that  inhabit  those  basins" 
(OCSRI.  1997)  and  are  derived  from 
1:100,000  U.S,  Geological  Survey 
(USGS)  hydrologic  unit  maps.  The  areas 
depicted  are  primarily  river  reaches 
where  best  available  data  or  professional 
judgement  indicate  high  concentrations 
of  spawning  or  rearing  coho  salmon. 
Within  the  Oregon  portion  of  the 
Southern  Oregon/Northern  California 
Coast  ESU,  17  areas  have  been 
identified  as  core  areas,  and  the  vast 
majority  of  these  (14  of  17)  are  located 
in  the  mid-to-upper  portions  of  the 
Rogue  River  basin.  Notably  missing  are 
core  areas  for  this  species  in  the  Chetco, 
Pistol,  and  Winchuck  River  basins.  The 
ODFW  recognizes  that  coho  salmon  do 
inhabit  these  other  southwest  Oregon 
basins,  but  considers  the  species  "rare" 
in  coastal  streams  draining  the  Siskiyou 
Mountains  {ODFW,  1995).  While  NMFS 
believes  that  this  mapping  effort  holds 
great  promise  to  focus  habitat  protection 
and  restoration  efforts,  the  core  areas  are 
only  a  subset  of  the  areas  that  NMFS 
believes  are  critical  habitat  for  coho 
salmon. 

In  California,  the  NMFS  and  U.S. 
Forest  Service  (Bryant  and  Olsen,  in 
prep.)  have  developed  a  series  of 
Geographic  Information  System  maps 
depicting  coho  salmon  historic  and 
current  ^tribution  by  using  data  and 
information  NMFS  had  compiled  for  the 
west  coast  coho  salmon  status  review 
and  information  previously  developed 
on  fish  distributions  by  ODFW, 
California  Department  of  Fish  aiKl 
Game,  U.S.  Forest  Service,  and  U.S.  Fish 
and  Wildlife  Service.  These  coho 
salmon  distribution  maps,  depicted  on 
uses  hydrologic  units  at  a  scale  of 
1:106,000,  are  the  first  attempt  to 
develop  a  comprehensive  distribution 
profile  of  coho  salmon  throughout 
California's  watersheds  and  are  an     * 
important  step  in  the  development  of 
conservation  and  recovery  efforts. 

The  limited  data  across  the  range  of 
both  ESUs,  as  well  as  dissimilarities  in 
data  types  within  the3outhem  Oregon/ 
Northern  California  Coast  ESU,  make  it 
difficult  to  define  this  species 
distribution  at  a  fine  scale.  However, 
through  consultations  with  other 
Federal  and  State  biologists,  NMFS  has 
been  able  to  construct  a  clearer  picture 
of  coho  salmon  distribution  at  the  scale 
of  fifth,  sixth,  and  seventh  field 
watersheds  (Bryant  and  Olsen,  in  prep.). 
These  watersheds  and  drainages  provide 
a  finer  scale  of  geographic  resolution 
than  the  larger  USGS  hydrologic  units 
they  are  nested  within.  NMFS  explored 
using  these  data  to  more  accurately 


characterize  the  coho  salmon's 
distribution  in  these  listed  ESUs.  Except 
in  a  very  few  cases,  the  assessment 
revealed  that  coho  salmon,  though 
considerably  reduced  in  population 
size,  are  still  distributed  or  have  the 
potential  for  distribution  throughout 
nearly  all  watersheds  within  the 
geographic  range  of  both  ESUs.  Notable 
exceptions  are  areas  above  several 
impassable  dams  (see  Barriers  Within 
the  Sp>ecies'  Range  section  of  this 
notice)  and  some  streams  that  have  had 
only  sporadic  presence/absence 
sampling. 

Based  on  consideration  of  the  best 
available  information  regarding  the 
species'  current  distribution,  NMFS 
believes  that  the  preferred  approach  to 
identifying  critical  habitat  is  to 
designate  all  areas  (and  their  adjacent 
riparian  zones)  accessible  to  the  species 
within  the  range  of  each  ESU.  The 
NMFS  has  taken  this  approach  in 
previous  critical  habitat  designations  for 
other  species  (e.g.,  Snake  River  salmon 
and  proposed  for  Umpqua  River 
cutthroat  trout)  which  inhabit  a  wide 
range  of  freshwater  habitats,  in 
particular  small  tributary  streams  (58  FR 
68543.  December  28.  1993;  62  FR  40786, 
July  30. 1997).  NMFS  believes  that 
adopting  a  more  inclusive,  watershed- 
based  description  of  critical  habitat  is 
appropriate  because  it  (1)  recognizes  the 
species'  use  of  diverse  habitats  and 
luiderscores  the  need  to  account  for  all 
of  the  habitat  types  supporting  the 
species'  freshwater  and  estuarine  life 
stages,  bom  small  headwater  streams  to 
migration  corridors  and  estuarine 
rearing  areas;  (2)  takes  into  accoimt  the 
natural  variability  in  habitat  use  (e.g., 
some  streams  may  have  fish  present 
only  in  years  with  plentiful  rainfall)  that 
makes  precise  mapping  difficult;  ^d  (3) 
reinforces  the  important  linkage 
between  aquatic  areas  and  adjacent 
riparian/upslope  areas. 

An  array  of  management  issues 
encompass  these  habitats,  and  special 
management  considerations  will  be 
necessary,  especially  on  lands  and 
streams  under  Federal  ownership  (see 
Activities  that  May  Affect  Critical 
Habitat  and  Need  for  Special 
Management  Considerations  or 
Protection  sections  of  this  notice).  While 
marine  areas  are  also  a  critical  link  in 
this  cycle.  NMFS  does  not  believe  that 
special  management  considerations  are 
needed  to  conserve  the  habitat  features 
in  these  areas.  Hence,  only  the 
freshwater  and  estuarine  areas  are  being 
proposed  for  critical  habitat  at  this  time. 

Barriers  Within  the  Species'  Range 

Within  the  range  of  both  ESUs,  coho 
salmon  face  a  multitude  of  barriers  that 


limit  the  access  of  juvenile  and  adult 
fish  to  essential  freshwater  habitats. 
While  some  of  these  are  natural  barriers 
(e.g..  waterfialls  or  high-gradient  velocity 
barriers)  that  have  been  in  existence  for 
hundreds  or  thousands  of  years,  more 
significant  are  the  manmade  barriers 
that  have  been  created  in  the  past 
several  decades  (CACSST.  1988; 
FEMAT.  1993;  Botitin  et  al.,  1995; 
National  Research  Council.  1^96).  The 
extent  of  such  barriers  as  culverts  and 
road  crossing  structures  thai  impede  or 
block  fish  passage  appears  to  be 
substantial.  For  example,  of  532  fish 
presence  surveys  conducted  in  Oregon 
coastal  basins  during  the  1995  survey 
season,  nearly  15  percent  of  the 
confirmed  end  of  fish  use  were  due  to 
human  barriers,  principally  road 
culverts  (OCSRI,  1997).  Pushup  dams/ 
diversions  and  irrigation  withdrawals 
also  present  significant  barriers  or  lethal 
conditions  (e.g.,  high  water 
temperatures)  to  coho  salmon  in 
southern  Oregon  and  California. 
However,  because  these  manmade 
barriers  can.  luider  certain  flow 
conditions,  be  surmounted  by  fish  or 
present  only  a  temporary/seasonal 
barrier,  NMFS  does  not  consider  them 
to  delineate  the  upstream  extent  of 
critical  habitat. 

Numerous  hydropower  and  water 
storage  projects  have  been  built  which 
either  block  access  to  areas  used 
historically  by  coho  salmon  or  alter  the 
hydrograph  of  downstream  river 
reaches.  NMFS  has  identified  a  total  of 
12  dams  within  the  range  of  both  ESUs 
which  currently  have  no  fish  passage 
facilities  to  allow  coho  access  to  former 
spawning  and  rearing  habitats.  Blocked 
habitat  constitutes  approximately  9  to 
11  percent  of  the  historic  range  of  each 
ESU.  While  these  blocked  areas  are 
proportionally  significant  in  certain  ' 
basins.  NMFS  believes  this  blocked 
habitat  is  not  currentiy  essential  for  the 
recovery  of  either  ESU.  NMFS  will  re- 
evaluate this  conclusion  during  the 
recovery  planning  process  and  in 
section  7  consultation. 

Because  these  projects  are  widely 
distributed  throughout  the  range  of  each 
ESU.  they  can  have  a  major  downstream 
influence  on  coho  salmon.  Such  impacts 
can  include  the  following:  Depletion 
and  storage  of  natural  flows  which  can 
drastically  alter  natural  hydrological 
cycles;  increase  juvenile  and  adult 
mortality  due  to  migration  delays 
resulting  from  insufficient  flows  or 
habitat  blockages;  loss  of  sufficient 
habitat  due  to  deterring  and  blockage; 
stranding  of  fish  resulting  from  rapid 
flow  fluctuations;  entrainment  of 
.  juveniles  into  poorly  screened  or 
unscreened  diversions;  and  increased 
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mortality  resulting  from  increased  water 
temperatures  (CACSST,  1988;  Bergren 
and  Filardo,  1991;  CDFG.  1991; 
Reynolds  et  at.,  1993;  Chapman  et  al., 
1994;  Cramer  et  al,  1995;  NMFS.  1996). 
In  addition  to  these  factors,  reduced 
flows  negatively  affect  fish  habitaU  due 
to  increased  deposition  of  fine 
sediments  in  spawning  gravels, 
decreased  recruitment  of  large  woody 
debris  and  spawning  gravels,  and 
encroachment  of  riparian  and  non- 
endemic  vegetation  into  spawning  and 
rearing  areas  resulting  in  reduced 
available  habitat  (CACSST,  1988; 
FEMAT.  1993;  Botkin  et  al.,  1995; 
NMFS.  1996).  These  dam-related  factors 
will  be  effectively  addressed  through 
section  7  consultations.  Following  are 
brief  summaries  of  the  12  dams  (by  ESU. 
ordered  bom  south  to  north)  identified 
within  the  range  of  both  ESUs  and  the 
habitats  these  dams  effectively  remove 
from  coho  salmon  production. 

Daths  in  the  Range  of  the  Central 
California  Coast  ESU 

There  are  five  dams  within  the  range 
of  this  ESU  that  currentiy  block  access 
to  historical  spawning  and  rearing  areas 
of  coho  salmon.  Combined,  these 
blocked  areas  amount  to  approximately 
9  percent  of  the  freshwater  and 
estuarine  rai^  of  the  ESU. 

1.  Newell  Dam  is  located  on  Newell 
Creek  (tributary  to  the  San  Lorenzo 
River),  approximately  18  miles  (29  km) 
upstream  bom  the  Pacific  Ocean,  and 
forms  Loch  Lomond  reservoir  in  Santa 
Cruz  County.  California.  The  dam  does 
not  have  a  fish  passage  facility,  and 
upon  its  completion  in  1960.  blocked 
access  to  approximately  5  miles  (8  km) 
of  mainstem  upstream  habitat  These 
blocked  areas  constitute  approximately 
26  percent  of  the  entire  San  Lorenzo 
River  basin. 

2.  Peters  Dam  is  located  on  Lagunitas 
Creek,  approximately  14  miles  (23  km) 
upstream  from  the  Pacific  Ocean,  and 
forms  Kent  Lake  in  Marin  County, 
California.  The  dam  does  not  have  a  fish 
passage  facility,  and  upon  its 
completion  in  1940.  blocked  access  .to 
approximately  8  miles  (13  km)  of 
mainstem  upstream  habitat.  These 
blocked  areas  constitute  approximately 
6  percent  of  the  entire  I.agiinitas  Cieek 
buin. 

3.  Nicasio  Dam  is  located  on  Nicasio 
Creek  (tributary  to  Lagunitas  Creek), 
approximately  8  miles  (13  km)  upstream 
from  the  Pacific  Ooean,  and  forms 
Nicasio  Reservoir  in  Marin  County. 
California.  The  dam  does  not  have  a  fish 
passage  fJEicility.  and  upon  its 
completion  in  1961.  blocked  access  to 
approximately  5  miles  (8  km)  of 
mainstem  upstream  habitat.  These 


blocked  areas  constitute  approximately 
10  percent  of  the  entire  Lagunitas  Creek 
basin. 

4.  Warm  Springs  Dam  is  located  on 
fty  Creek  (tributary  to  the  Russian 
River),  approximately  45  miles  (72  km) 
upstream  from  the  Pacific  Ocean,  and 
forms  Sonoma  Lake  in  Sonoma  County. 
California.  The  dam  does  not  have  a  fish 
passage  facility,  and  upon  its 
completion  in  1982.  blocked  access  to 
approximately  50  miles  (80  km)  of 
upstream  habitat  These  blocked  areas 
constitute  approximately  9  percent  of 
the  entire  Russian  River  basin. 

5.  Coyote  Dam  is  located  on  the 
mainstem  Russian  River,  approximately 
95  miles  (153  km)  upstream  fit>m  the 
Pacific  Ocean,  and  forms  Lake 
Mendocino  in  Mendocino  County. 
California.  The  dam  does  not  have  a  fish 
passage  facility,  and  upon  its 
completion  in  1959,  blocked  access  to 
approximately  36  miles  (58  km)  of 
mainstem  upstream  habitat.  These 
blocked  areas  constitute  approximately 
7  percent  of  the  entire  Russian  River 
basin. 

Dams  in  the  Range  of  the  Southern 
Oregon/Northern  California  Coast  ESU 

There  are  seven  dams  within  the 
range  of  tiiis  ESU  that  cuixenUy  block 
access  to  historical  spawning  and 
rearing  areas  of  coho  salmon.  Combined, 
these  blocked  areas  amount  to 
approximately  11  percent  of  the 
freshwater  and  estuarine  range  of  the 
ESU. 

1.  Scott  Dam  is  located  on  the 
mainstem  Eel  River,  approximately  169 
miles  (272  km)  upstream  from  the 
Pacific  Ocean,  and  forms  Lake  Pillsbury 
in  Lake  County,  California.  The  dam 
does  not  have  a  fish  passage  facility,  and 
upon  its  completion  in  1922,  blocked 
access  to  approximately  36  iniles  (58 
km)  of  upstream  habitat  These  blocked 
areas  constitute  approximately  8  percent 
of  the  entire  Eel  River  basin. 

2.  Matthews  Dam  is  located  on  the 
mainstem  Mad  River,  approximately  79 
miles  (127  km)  upstream  from  the 
Pacific  Ocean,  and  forms  Ruth  Lake  in 
Trinity  Coimty.  California.  The  dam 
does  not  have  a  fish  passage  facility,  and 
upon  ita  completion  in  1961,  blocked 
access  to  approximately  2  miles  (3  km) 
of  mainstem  upstream  habitat  These 
blocked  areas  constitute  approximately 
13  percent  of  the  entire  Mad  River 
basin. 

3.  Lewiston  Dam  is  located  on  the 
Trinity  River  (tributary  to  the  lower 
Klamath  River),  approximately  110 
miles  (177  km)  upstream  from  the 
Pacific  Ocean,  and  forms  Lewiston 
Reservoir  in  Trinity  County.  California. 
The  dam  does  not  have  a  fish  passage 


facility,  and  upon  its  completion  in 
1963,  blocked  access  to  approximately 
109  miles  (175  km)  of  upstream  habitat 
These  blocked  areas  constitute 
approximately  24  percent  of  the  Trinity 
River  subbasin  and  9  percent  of  the 
entire  Klamath  River  basin. 

4.  Dwiimell  Dam  is  located  on  the 
Shasta  River  (tributary  to  the  upper 
Klamath  River),  approximately  214 
miles  (345  km)  upstream  from  the 
Pacific  Ocean,  and  forms  Dwiimell 
Reservoir  in  Siskiyou  County, 
California.  The  dam  does  not  have  a  fish 
passage  facility,  and  upon  its 
completion  in  1928.  blocked  access  to 
approxinuitely  17  miles  (27  km)  of 
upstream  habitat.  These  blocked  areas 
constitute  approximately  17  percent  of 
the  Shasta  River  subbasin  and  2  percent 
of  the  entire  Klamath  River  basin. 

5.  Iron  Gate  Dam  is  located  on  the 
mainstem  Klamath  River,  approximately 
190  miles  (306  km)  upsti«am  from  the 
Pacific  Ocean,  and  forms  Iron  Gate 
Reservoir  in  Siskiyou  County. 
California.  The  dam  does  not  have  a  fish 
passage  facility,  and  upon  its 
completion  in  1961,  blocked  access  to 
approximately  30  miles  (48  km)  of 
mainstem  upstream  habitat  These 
blocked  areas  constitute  approximately 
8  percent  of  the  entire  Klamath  River 
basin. 

6.  Applegate  Dam  is  located  on  the 
Applegate  River  (tributary  to  the  Rogue 
River),  approxintately  140  miles  (225 
km)  upstream  bom  the  Pacific  Ocean, 
and  forms  Applegate  Reservoir  in 
Jackson  County.  Oregon.  The  dam  does 
not  have  a  fish  passage  facility,  and 
upon  ite  completion  in  1980,  blocked 
access  to  approximately  30  iniles  (48 
km)  of  upstream  habitat  These  blocked 
areas  constitute  approximately  29 
percent  of  the  Applegate  River  subbasin 
and  approximately  5  percent  of  the 
entire  Rogue  River  basin  that  was 
historically  accessible  to  coho  salmon. 

7.  Lost  Creek  Dam  is  located  on  the 
Rogue  River,  approximately  156  iniles 
(252  km)  upstream  from  the  Pacific 
Ocean,  and  forms  Lost  Creek  Reservoir 
in  Jackson  County,  Oregon.  The  Ham 
does  not  have  a  fish  passage  facility,  and 
upon  ita  completion  in  1977.  blocked 
access  to  approximately  6  iniles  (10  km) 
of  mainstem  upstream  habitat.  These 
blocked  areas  constitute  approximately 

1  percent  of  the  entire  Rogue  River  basin 
that  was  historically  accessible  to  coho 
salmon. 

Laad  Ownenhip  t^^diia  tiw  SpaciM' 


Tables  5  and  6  summarize  the  major 
river  basins  inhabited  by  each  coho 
salmon  ESU  as  well  as  counties 
containing  basins  designated  as  critical 
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habitat.  NMFS  has  also  derived 
estimates  of  land  ownership  by  Federal, 
State,  and  Private/Other  (primarily 
private  and  tribal)  landholders  for  each 
of  the  major  river  basins.  Due  to  data 
limitations  which  prevent  mapping  the 
precise  river  reaches  inhabited  by  coho 
salmon,  the  ownership  estimates  were 
based  on  land  area  within  entire  river 
basins.  Aggregating  all  basins  in  the 
Central  California  Coast  ESU  yields 
ownership  estimates  of  approximately  5 
percent  Federal;  6  percent  State,  and  89 
percent  Private/Other  lands.  In  contrast, 
ownership  for  the  Southern  Oregon/ 
Northern  California  Coast  ESU  is 
approximately  53  percent  Federal,  1 
percent  State,  and  46  percent  Private/ 
Other  lands.  These  data  clearly  indicate 
that  the  role  of  Federal  land/ water 
management  agencies  will  be  greater  in 
the  Southern  Oregon/Northern 
California  Coast  ESU  while  private 
landholders  will  play  a  major  role  in 
protecting  and  restoring  coho  salmon 
habitat  in  the  Central  California  Coast 
ESU. 

Need  for  Special  Management 
Considerations  or  Protection 

In  order  to  assure  that  the  essential 
areas  and  features  are  maintained  or 
restored,  special  management  may  be 
needed.  Activities  that  may  require 
special  management  considerations  for 
freshwater  and  estiiarine  life  stages  of 
listed  coho  salmon  include,  but  are  not 
limited  to  (1)  land  management;  (2) 
timber  harvest;  (3)  point  and  non-point 
water  pollution;  (4)  livestock  grazing:  (5) 
habitat  restoration;  (6)  irrigation  water 
withdrawals  and  returns;  (7)  mining;  (8) 
road  construction;  (9)  dam  operation 
and  maintenance;  and  (10)  dredge  and 
fill  activities.  Not  all  of  these  activities 
are  necessarily  of  current  concern 
within  every  watershed;  however,  they 
indicate  the  potential  types  of  activities 
that  will  require  consultation  in  the 
future.  No  special  management 
considerations  have  been  identified  for 
listed  coho  salmon  while  they  are 
residing  in  the  ocean  environment 

Activities  That  May  A£EDct  Critical 
HabiUt 

A  wide  range  of  activities  may  affect 
the  essential  habitat  requirements  of 
listed  coho  salmon.  More  in-depth 
discussions  are  contained  in  the  Federal 
Register  notices  emnouncing  the  listing 
determinations  for  each  ESU  (61  FR 
56138,  October  31, 1996;  62  FR  24588, 
May  6.  1997).  These  activities  include 
water  and  land  management  actions  of 
Federal  agencies  (i.e.,  U.S.  Forest 
Service,  U.S.  Bureau  of  Land 
Management,  U.S.  Army  Corps  of 
Engineers,  U.S.  Bureau  of  Reclamation. 


the  Federal  Highway  Administration, 
and  the  Federal  Energy  Regulatory 
Commission)  and  related  or  similar 
actions  of  other  federally  regulated 
projects  and  lands,  including  livestock 
grazing  allocations  by  the  U.S.  Forest 
Service  and  U.S.  Bureau  of  Land 
Management;  hydropower  sites  licensed 
by  the  Federal  Energy  Regulatory 
Commission;  dams  built  or  operated  by 
the  U.S.  Army  Corps  of  Engineers  or 
U.S.  Bureau  of  Reclamation;  timber 
sales  conducted  by  the  U.S.  Forest 
Service  and  U.S.  Bureau  of  Land 
Management;  road  building  activities 
authorized  by  the  Federal  Highway 
Administration,  U.S.  Forest  Service,  and 
U.S.  Bureau  of  Land  Management;  and 
mining  and  road  building  activities 
authorized  by  the  states  of  California 
and  Oregon.  Other  actions  of  concern 
include  dredge  and  fill,  mining,  and 
bank  stabilization  activities  authorized 
or  conducted  by  the  U.S.  Army  Corps  of 
Engineen. 

The  Federal  agencies  that  will  most 
likely  be  affected  by  this  critical  habitat 
designation  include  the  U.S.  Forest 
Service.  U.S.  Bureau  of  Land 
Management.  U.S.  Bureau  of 
Reclamation,  U.S.  Army  Corps  of 
Engineers,  the  Federal  Highway 
Administration,  and  the  Federal  Energy 
Regulatory  Commission.  This 
designation  v«rill  provide  these  agencies, 
private  entities,  and  the  public  with 
clear  notification  of  critical  habitat 
designated  for  listed  coho  salmon  and 
the  boundaries  of  the  habitat  and 
protection  provided  for  that  habitat  by 
the  section  7  consultation  process.  This 
designation  will  also  assist  these 
agencies  and  others  in  evaluating  the 
potential  effects  of  their  activities  on 
listed  coho  salmon  and  their  critical 
habitat  and  in  determining  when 
consultation  with  NMFS  is  appropriate. 

Expected  Economic  Impacts 

The  economic  impacts  to  be 
considered  in  a  critical  habitat 
designation  are  the  incremental  effects 
of  critical  habitat  designation  above  the 
economic  impacts  attributable  to  either 
listing  or  to  authorities  other  than  the 
ESA  (see  Consideration  of  Economic 
and  Other  Factors  section  of  this  notice). 
Incremental  impacts  result  firom  special 
management  activities  in  areas  outside 
the  present  distribution  of  the  listed 
species  that  have  been  determined  to  be 
essential  to  the  conservation  of  the 
species.  However,  NMFS  has 
determined  that  the  s{>ecies'  present 
freshwater  and  estuarine  range  contains 
sufficient  habitat  for  conservation  of  the 
species.  Therefore,  the  economic 
impacts  associated  with  this  critical 


habitat  designation  are  expected  to  be 
minimal. 

The  Forest  Service,  Bureau  of  Land 
Management,  Bureau  of  Reclamation, 
and  Army  Corps  of  Engineers  manage 
areas  of  proposed  critical  habitat  for  the 
listed  coho  salmon  ESUs.  The  Corps  of 
Engineers  and  other  Federal  agencies 
that  may  be  involved  with  funding  or 
permits  for  projects  in  critical  habitat 
areas  may  also  be  affected  by  this 
designation.  Because  NMFS  believes 
that  virtually  all  "adverse  modification" 
determinations  pertaining  to  critical 
habitat  would  also  result  in  "jeopardy" 
conclusions,  designation  of  critical 
habitat  is  not  expected  to  result  in 
significant  incremental  restrictions  on 
Federal  agency  activities.  Critical 
habitat  designation  will,  therefore, 
result  in  few,  if  any,  additional 
economic  effects  beyond  those  that  may 
have  been  caused  by  listing  and  by  other 
statutes.  Additionally,  previously 
completed  biological  opinions  would 
not  require  re-initiation  to  reconsider 
any  critical  habitat  designated  in  this 
rulemaking. 

Public  Comments  Solicited;  Public 
Hearing 

NMFS  is  soliciting  information, 
comments  and/or  reconunendations  on 
any  aspect  of  this  proposal  &om  all 
concerned  parties  (see  ADDRESSES).  In 
particular,  NMFS  is  requesting  any  data, 
maps,  or  reports  describing  areas  that 
should  be  excluded  from  the  critical 
habitat  designation  due  to  either  the 
species'  historic  absence  or  the  lack  of 
special  management  considerations 
required  in  a  particular  area.  NMFS  will 
consider  all  information,  comments,  and 
recommendations  received  before 
reaching  a  final  decision. 

Joint  Commerce-Interior  ESA 
implementing  regulations  state  that  the 
Secretary  "shall  promptiy  hold  at  least 
one  public  hearing  if  any  person  so 
requests  within  45  days  of  publication 
of  a  proposed  regulation  to  *  *  * 
designate  or  revise  criticed  habitat"  (see 
50  CFR  424.16(c)(3)).  Public  hearings  on, 
the  proposed  rule  provide  the 
opportunity  for  the  public  to  give 
comments  and  to  permit  an  exchange  of 
information  and  opinion  among 
interested  parties.  NMFS  encourages  the 
public's  involvement  in  such  ESA 
matters. 

The  public  will  have  the  opportimity 
to  provide  oral  and  vnitten  testimony  a^ 
the  public  hearings.  Written  comments 
on  the  proposed  rule  may  also  be 
submitted  to  Garth  Griffin  (see 
ADDRESSES  and  DATES).  The  hearings  are 
scheduled  firom  6  p.m.  to  9  p.m.  as 
follows: 
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1.  Monday.  December  8, 1997 — Gold 
Beach  City  Hall.  City  Council  Chambers. 
29592  Ellensburg  Avenue.  Gold  Beach, 
Oregon. 

2.  Tuesday,  December  9, 1997 — 
Eureka  Inn,  518  7th  Street.  Eureka. 
California. 

3.  Thursday,  December  11. 1997 — 
Days  Inn,  185  Railroad  Street,  Santa 
Rosa,  CaUfomia. 

These  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  aids  should  be 
directed  to  Garth  Griffin  or  Craig 
Wingert  (see  ADDRESSES). 

Compliance  Widi  Existing  Statutes 

NMFS  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  for  critical 
habitat  designations  made  pursuant  to 
the  ESA.  See  Douglas  County  v.  Babbitt, 
48  F.3d  1495  (9th  Cir.  1995),  cert, 
denied.  116  S.Ct  698  (1996). 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined 
that  this  rule  is  not  significant  for 
purposes  of  Executive  Order  (E.O.) 
12866. 

NMFS  proposes  to  designate  only  the 
current  range  of  these  coho  salmon 
ESUs  as  critical  habitat.  Given  the 
affinity  of  this  species  to  spawn  in  small 
streams,  this  current  range  encompasses 
a  wide  range  of  habitat,  including  small 
tributary  reaches,  as  well  as  mainstem, 
off-channel  and  estuarine  areas.  Areas 
excluded  from  this  proposed 
designation  include  nearshore  habitats 
in  the  Pacific  Ocean,  historically- 
occupied  areas  above  12  extant  and 
impassable  dams,  and  headwater  areas 
above  impassable  natiiral  barriers  (e.g., 
long-standing,  natural  waterfalls). 
NMFS  has  concluded  that  currenUy 
inhabited  areas  within  the  range  of  each 
ESU  are  the  miniTnnm  habitat  necessary 
to  ensure  conservation  and  recovery  of 
the  listed  species. 

Since  NMFS  is  designating  the 
current  range  of  the  listed  species  as 
critical  habitat,  this  designation  will  not 
impose  any  additional  requirements  or 
economic  effects  upon  small  entities, 
beyond  those  which  may  accrue  from 
section  7  of  the  ESA.  Section  7  requires 
Federal  agencies  to  insure  that  any 
action  they  carry  out,  authorize,  or  fund 
is  not  likely  to  jeopardize  the  continued 
existence  of  any  listed  species  or  result 
in  the  destruction  or  adverse 
modification  of  critical  habitat  (ESA 
section  7(a)(2)).  The  consultation 


requirements  of  section  7  are 
nondiscretionary  and  are  effiective  at  the 
time  of  species'  listing.  Therefore, 
Federal  agencies  must  consult  with 
NMFS  and  ensure  their  actions  do  not 
jeopardize  a  listed  species,  regardless  of 
whether  critical  habitat  is  designated. 

In  the  future,  should  NMFS  determine 
that  designation  of  habitat  areas  outside 
the  species'  current  range  is  necessary 
for  conservation  and  recovery,  NMFS 
will  aiialyze  the  incremental  costs  of 
that  action  and  assess  its  potential 
impacts  on  small  entities,  as  required  by 
the  Regulatory  Flexibility  Act  Until  that 
time,  a  more  detailed  analysis  would  be 
premature  and  would  not  reflect  the 
true  economic  impacts  of  the  proposed 
action  on  local  businesses, 
organizations,  and  governments. 

Accordingly,  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  of  a  substantial 
number  of  small  entities,  as  described  in 
the  Regulatory  Flexibility  Act 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  AA  has  determined  that  the 
proposed  designation  is  consistent  to 
the  maximum  extent  practicable  with 
the  approved  Coastal  Zone  Management 
Program  of  the  states  of  Oregon  and 
California.  This  determination  will  be 
submitted  for  review  by  the  responsible 
state  agencies  imder  section  307  of  the 
Coastal  Zone  Management  Act 

References 

The  complete  citations  for  the 
references  used  in  this  docimient  can  be 
obtained  by  contacting  Garth  Griffin, 
NMFS  (see  ADDRESSES). 

List  of  Sul^ects  in  50  CFR  Part  226 

Endangered  and  threatened  species. 
Incorporation  by  reference. 

Dated:  November  19;  1997. 

OiTid  L.  Evaitt. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  226  is  proposed 
to  be  amended  as  follows: 

PART  226— DESIGNATED  CRITICAL 
HABITAT 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1533. 


2.  Sections  226.24  and  226.25  are 
added  to  subpart  C  to  read  as  follows: 

f  226.24    Central  Califomla  Coast  Coho 
Salmon  (Oncortiyr>chus  kisutch). 

Critical  habitat  is  designated  to 
include  all  river  reaches  accessible  to 
listed  coho  salmon  from  Punta  Corda  in 
northern  California  south  to  the  San 
Lorenzo  River  in  central  California, 
including  Mill  Valley  and  Corte  MadeM 
Creeks,  tributaries  to  San  Francisco  Bay. 
Critical  habitat  consists  of  the  water,     * 
substrate,  and  adjacent  riparian  zone  of 
estuarine  and  riverine  reaches  in 
hydrologic  units  and  counties  identified 
in  Table  5  of  this  part.  Accessible 
reaches  are  those  within  the  historical 
range  of  the  ESU  that  can  still  be 
occupied  by  any  life  stage  of  coho 
salmon.  Inaccessible  reaches  are  those 
above  specific  dams  identified  in  Table 
5  of  this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years).  Adjacent 
riparian  zones  are  defined  as  those  areas 
within  a  horizontal  distance  of  300  it 
(91.4  m)  from  the  normal  line  of  high 
water  of  a  stream  chaimel  or  adjacent 
off-channel  habitats  (600  ft  or  182.8  m. 
when  both  sides  of  the  channel  are 
included).  Figure  10  of  this  part 
identifies  the  general  geographic  extent 
of  larger  rivers  and  streams  within 
hydrologic  units  designated  as  critical 
habitat  for  Central  California  Coast  coho 
salmon.  Note  that  Figure  10  of  this  part 
does  not  constitute  the  definition  of 
critical  habitat  but,  instead,  is  provided 
as  a  general  reference  to  guide  Federal 
agencies  and  interested  parties  in 
locating  the  boundaries  of  critical 
habitat  for  listed  Central  California 
Coast  coho  salmon.  Hydrologic  units  are 
those  defined  by  the  Department  of  the 
hiterior  (DOI),  U.S.  Geological  Survey 
(USGS)  publication,  "Hydrologic  Unit 
Maps,"  Water  Supply  Paper  2294,  1986, 
and  the  foUovtring  DOI,  USGS,  1:500,000 
scale  hydrologic  unit  maps:  State  of 
Oregon,  ly74  and  State  of  California, 
1978  which  are  incorporated  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  the  USGS  publication  and 
maps  may  be  obtained  from  the  USGS, 
Map  Sales,  Box  25286,  Denver,  CO 
80225.  Copies  may  be  inspected  at 
NMFS,  Protected  Resources  Division. 
525  NE  Oregon  Stieet— Suite  500. 
Portland.  OR  97232-2737,  or  NMFS. 
Office  of  Protected  Resources.  1335 
East-West  Highway,  Silver  Spring,  MD 
20910,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
Suite  700,  Washington,  DC. 
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Note:  The  incorporation  by  r«fer«nc8  and 
availability  of  inspection  copies  are  pending 
approval  by  the  CffBce  of  the  Federal 
Register. 

1226.25    Southern  Oregon/Nonham 
C^Homia  Coast  Coho  Sahnon 
(OnoortiyndNM  ktautcti). 

Critical  habitat  is  designated  to 
include  all  river  reaches  accessible  to 
listed  coho  salmon  between  Cape 
Blanco,  Oregon,  and  Piuita  Corda, 
California.  &itical  habitat  consists  of 
the  water,  substrate,  and  adjacent 
riparian  zone  of  estuarine  and  riverine 
reiaches  in  hydrologic  units  and  counties 
identified  in  Table  6  of  this  part. 
Accessible  reaches  are  those  within  the 
historical  range  of  the  ESU  that  can  still 
be  occupied  by  any  life  stage  of  coho 
salmon.  Inaccessible  reaches  are  those 
above  specific  dams  identified  in  Table 
6  of  this  part  or  above  longstanding, 
naturally  impassable  barriers  (i.e., 
natural  waterfalls  in  existence  for  at 
least  several  hundred  years).  Adjacent 
riparian  zones  are  defined  as  those  areas 


within  a  horizontal  distance  of  300  ft 
(91.4  m)  from  the  normal  line  of  high 
water  of  a  stream  channel  or  adjacent 
oCF-channel  habitats  (600  ft  or  182.8  m, 
when  both  sides  of  the  channel  are 
included).  Figtue  11  of  this  p>art 
identifies  the  general  geographic  extent 
of  larger  rivers  and  streams  within 
hydrologic  units  designated  as  critical 
habitat  for  Southern  Oregon/Northern 
California  Coast  coho  salmon.  Note  that 
Figure  1 1  of  this  part  does  not  constitute 
the  definition  of  critical  habitat  but. 
instead,  is  provided  as  a  general 
reference  to  guide  Federal  agencies  and 
interested  parties  in  locating  the 
boundaries  of  critical  habitat  for  listed 
Southern  Oregon/Northern  California 
Coast  coho  salmon.  Hydrologic  units  are 
those  defined  by  the  Department  of  the 
Interior  (DOI),  U.S.  Geological  Survey 
(USGS)  publication,  "Hydrologic  Unit 
Maps,"  Water  Supply  Paper  2294, 1986, 
and  the  following  DOI,  USGS.  1:500,000 


(1978)  which  are  incorporated  by 
reference. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of  the 
USGS  publication  and  maps  may  be 
obtained  bom  the  USGS,  Map  Sales, 
Box  25286,  Denver,  CO  80225.  Copies 
may  be  inspected  at  NMFS,  Protected 
Resources  Division,  525  NE  Oregon 
Street— Suite  500,  Portland,  OR  97232- 
2737,  or  NMFS,  Office  of  Protected 
Resources,  1335  East- West  Highway, 
Silver  Spring,  MD  20910,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  Suite  700. 
Washington.  DC. 

Note:  The  incorporation  by  reference  and 
availability  of  inspection  copies  are  pending 
approval  by  the  OfKce  of  the  Federal 
RfBgister. 

3.  Tables  5  and  6  are  added  in 
numerical  order  to  part  226  to  read  as 
follows: 


scale  hydrologic  unit  maps:  State  of 
Oregon  (1974)  and  State  of  California 

Table  5  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  habitat  for  Threatened  Central 
Caufornia  Coast  Coho  Salmon,  and  Dams/Reservoirs  Representing  the  Upstream  Extent  of  Critical 
Habitat 


Hydrologic  unit  name 

Hydrologic 
unit  No. 

Counties  contained  in  hydrologic  unit  and 
within  range  of  ESU  ' 

Dama  (reservoira) 

San  Loranzo-Soquel 

San  Francisco  Coastal  Soutti  

San  PaWo  Bay  

Tomates-Oraice  Bays 

BoOega  Bay                

18060001 
18050006 
18050002 
18050005 

18010111 
18010110 

18010109 
18010108 

Santa  Cruz  (CA)  San  Mateo  (CA) 

1.  Newell  Dam  (Loch  Lomond). 

San  Mateo  (CA). 

Marin  (CA).  Napa  (CA). 

Marin  <CA)  Sonoma  (CA)  

2.  Peters  Dam  (Kent  Lake). 

Marin  (CA),  Sonoma  (CA). 

Sonoma  (CA).  Mendocino  (CA)  ._ 

Sonoma  (CA),  Mendocino  (CA). 
Mendocino  (CA). 

3.  Nicasto  Dam  (Nicasio  Resenmir). 

Russian -.. 

Gualala-Salnxjn 

Big-Navarro-Garoa 

4.  Warm  Springs  Dam  (Sonoma  Lake) 

5.  Coyote  Dam  (Lake  Mendocino). 

I  Some  counties  have  very  limited  overlap  with  estuarine.  riverine,  or  riparian  habitats  identified  as  critical  habitat  for  this  ESU.  Consult  USGS 
hydrotogic  unit  maps  (availat>ie  from  USGS)  to  determine  specitic  county  and  t>asin  boundaries. 

Table  6  to  Part  226.— Hydrologic  Units  and  Counties  Containing  Critical  Habitat  for  Threatened  South- 
ern Oregon/Northern  Caufornia  Coast  Coho  Salmon,  and  Dams/Reservoirs  Representing  the  Up- 
stream Extent  of  Critical  Habitat 


Hydrotogic  unit  name 


Mattoie 

South  Fork  Eel  . 
Lower  Eel  

Middle  Fo(k  Eel 


Upper  Eel  

Mad-Redwood  — 

Smith  

South  ForkTrinily 

Trinity 

Salmon  

Lower  Klamath  _.. 


Scott  

Shasta  

Upper  Klamath 
Chetco  


Hydrotogic 
unit  No. 


18010107 
18010106 
18010105 

18010104 

18010103 
18010102 
18010101 
18010212 
18010211 
18010210 
18010209 

18010208 
18010207 
18010206 
17100312 


CouTties  contained  in  hydrotogic  unit  and 
wittwi  range  of  ESU  ^ 


Humbotot  (CA).  Mendocino  (CA). 
Mendocino  (CA),  Humbotot  (CA). 
Mendocino  (CA),  Humbotot  (CA),  Trinity 

(CA). 
Mendocino    (CA),    Trinity    (CA).    Glenn 

(CA).  Lake  (CA). 
Mendocino  (CA).  Glenn  (CA).  Lake  (CA) 

HumboWt  (CA),  Trinity  (CA)  

Del  Norte  (CA).  Curry  (OR). 
HumboWt  (CA),  Trinity  (CA). 

HumboWt  (CA),  Trinity  (CA)  

Siskiyou  (CA). 

Del  Norte  (CA).  HumboWt  (CA),  Siskiyou 

(CA). 
Siskiyou  (CA). 

Siskiyou  (CA) 

Siskiyou  (CA),  Jackson  (OR)  

Curry  (OR),  Del  Norte  (CA). 


Dams  (reservoirs) 


1.  Scott  Dam  (Lake  Pillsbury). 

2.  Matthews  Dam  (Ruth  Lake). 


3.  Lewiston  Dam  (Lewiston  Resevoir). 


4.  Dwinnell  Dam  (Dwinnell  Reservoir). 

5.  Irongaie  Dam  (Irongate  Resenroir). 
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Hydrotogic  unit  name 


llUnois 

Lower  Rogue 
Applegate  ..... 


Middle  Rogue 
Upper  Rogue  . 


Sixes 


Hydrotogk: 
unit  No. 


17100311 

17100310 

17100309 

'17100308 
17100307 


17100306 


Counties  contained  in  hydrotoge  unit  and 
within  range  ol  ESU ' 


Curry  (OR),  Josephine  (OR),  Del  Norte 

(CA). 
Cuny  (OR).  Josephine   (OR).  Jackson 

(OR). 
Josephine  (OR),  Jackson  (OR).  Siskiyou 

(CA). 
Josephine  (OR).  Jackson  (OR). 
•iackaon  (OR),  Klamath  (OR),  Douglas 

(OR). 
Curry  (OR). 


Dams  (reservoirs) 


6.  Applegitte  Dam  (Applegate  Reservoir). 


7.  Lost  Creek  Dam  (Lost  Creek  Rae- 
ervoir). 


>',<^°ss^^cisss^:tssi:TSiSi.''s^ 


specific  county  and  basin  boundaries. 


4.  Figures  10  and  11  are  added  in 
numerical  order  to  part  226  to  read  as 
follows: 

Figures  to  Part  226 


HUMQ  OOOC  3B10-a-P 
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Fignra  10  to  Part  226.— Critical  Habitat  for  Central  CalifiDmia  Coast  Coho  Salmon 


Ten  Mile  River  — 

— 4^, 

California 

Noyo  River  

r^£i-  \ 

^TX^ 

— ^^ 

-  Coyote  Dam 

V 

^^€^ 

t>  '\^^           /  Nicosia  Dam 

^ikM^  J*^^' Peters  Dam 

Corte  Madera  Creek  - 

""^^1? 

Pescadero  Creek — 
Wadell  Creek  — 
Scott  Creek 


Figure  11  to  Part  226.-Critical  Habitat  for  Southern  Oregon/Northem  California  Coast  Coho  Safano. 


Newell  Dam 


San  Lorenzo  River  • 


MattoleRiver 


Lost  Creek  Dam 


ElkRiver 

Rogue  River 

Pistol  River 

Chetco  River 

Winchuck  River 

Smith  River 

iClamath  River 

Redwood  Creek 
Trinity  River 
Mad  River 

Eel  River 


CaKfomia 
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Notices 


Federal  Registn- 

VoL  62,  No.  227 

Tuesday,  November  25,  1997 


This  section  of  me  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices-  o1  hearings  ano  investigations, 
committee  meetings,  agency  decisions  arxl 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AQB4CY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Commodity  Credit 
Corporation's  (CCC)  intention  to  request 
an  extension  for  and  revision  to  a 
currently  approved  information 
collection.  This  information  collection 
is  used  in  support  of  loan  programs 
regarding  rice,  feed  grains,  wheat, 
oilseeds,  and  farm-stored  peanuts  as 
authori»d  by  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act). 

DATE:  Comments  on  this  notice  must  be 
received  on  or  before  January  26. 1998 
to  be  assured  consideration. 
AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Margaret  Wright,  Agricultural 
Program  Specialist.  USDA.  FSA.  PSD, 
STOP  0512, 1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
0512;  telephone  (202)  720-8481;  e-mail 
mwright2  @  wdc.fsa.usda.gov.;  or 
facsimile  (202)  690-3307. 

SUPPLEMENTARY  INFORMATION: 

Title:  Loan  Program. 

OMB  Cktntrol  Number:  056tM)087. 

Expiration  Date  of  Approval:  February 
28. 1998. 

Type  of  Request:  Extension  and 
revision  of  a  cxirrently  approved 
information  collection. 

Abstract:  The  1996  Act  provides  for 
loans  to  eUgible  producers  on  eligible 
commodities.  The  information  is 
necessary  to  ensure  the  integrity  of  the 
program  and  to  ensure  that  only  eligible 
producers  receive  loans. 


Producers  requesting  CCC  commodity 
loans  must  provide  specific  data  relative 
to  the  loan  request.  Forms  included  in 
this  information  collection  package 
require  the  type  of  commodity,  quantity 
of  commodity,  storage  location,  liens  on 
the  commodity,  etc.,  in  order  to 
determine  eligibility.  Producers  must 
also  agree  to  the  terms  and  conditions 
contained  in  the  loan  note  and  security 
agreement  and  other  loan-related  forms. 
Without  this  collection  of  information, 
CCC  caimot  ensure  the  integrity  of  the 
CCC  commodity  loan  program.  One 
form  that  allowed  a  producer  to  use 
their  CCC  loan  grain  as  livestock  feed 
for  the  Emergency  Feed  Assistance 
Program  is  being  eliminated  from  this 
package  because  this  provision  is  no 
longer  available. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .2253  hours  per  response. 

Respondents:  Individual  producers 
and  small  businesses. 

Estimated  Number  of  Respondents: 
364,240. 

Estimated  Number  of  Responses  per 
Respondent:  3.92.  * 

Estimated  Total  Annual  Burden 
Hours  on  Respondents:  438,732  hours. 

Proposed  topics  for  comments 
include:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  v«ll  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  or  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  must  be  sent  to 
the  Desk  Officer  for  Agriculture,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  D.C.  20503  and  to  Margaret 
A.  Wright,  Agricultiual  Program 
Specialist,  USDA-FSA-PSD.  STOP 
0512, 1400  Independence  Avenue.  SW, 
Washington,  D.C.  20250-0512; 
telephone  (202)  720-8481;  e-mail 
mwright2  @  wdc.fsa.usda.gov.  Copies  of 
the  information  collection  may  be 


obtained  from  Margaret  Wright  at  the 
above  address. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  in  within  30  days 
of  publication. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  on  November 
19. 1997. 
Bruce  IL  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
(FR  Doc.  97-30945  Filed  11-24-9/;  8:45  am) 

aiLUNQ  COOE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

[DoclWt  No.  97-072N] 

HACCP  Implementation  Meetings 

agency:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice. ?* 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  holding  a 
series  of  four  one-day  "HACCP 
Implementation  Meetings."  The  purpose 
of  the  meetings  is  to  brief  management 
of  large  (500  +  employees)  official  meat 
and  poultry  establishments  on  how  the 
Agency  will  conduct  inspection 
operations  subsiequent  to  the  January  26, 
1998,  deadline  for  HACCP/Pathogen 
Reduction  implementation  in  large 
plants.  At  each  meeting,  FSIS  officials 
will  discuss  HACCP  requirements, 
microbiological  requirements,  HACCP/ 
Pathogen  Reduction  training,  and 
Agency  verification.  Time  will  be 
allotted  for  questions  and  answers. 
DATES:  S4I  SUPPLEMENTARY  INFORMATION 
for  dates  and  times  of  the  meetings. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  the  location  of  the 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
register  for  the  meeting,  call  (202)  501- 
7136  or  FAX  (202)  501-7642.  If  you 
require  a  sign  language  interpreter  or 
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other  special  accommodations,  contact 
Ms.  Jennifer  Callahan  at  (202)  501-7138. 
8UPPLBMEMTARY INFORMATKM:  On  July 
25, 1996,  FSIS  published  a  final  rule. 
"Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems"  (61  FR  38806).  This  rule 


introduced  sweeping  changes  to  the 
meat  and  poultry  inspection  system.  In 
the  preamble  to  the  final  rule,  FSIS 
annoimced  that  it  would  hold 
implementation  conferences  in 
Washington,  DC,  and  in  various  cities 
throughout  the  country.  A  series  of  six 


meetings  were  held  from  October  to 
November,  1996.  The  following  is  a  list 
of  locations,  dates,  and  times  for  each  of 
the  four  additional  implementation 
meetings  scheduled  for  December  1997 
and  January  1998. 


Meebng  location 


S^IioK:  ^\!!S^  1^.  T^J'',^!'^  '^'  '^'  w«*»^on.  do  20005 

ues  iMomes,  lA.  Hotel  Savery,  4th  &  Locust.  Des  Moines.  lA  50309 

Denver,  Ca  Four  Points  Hotel  3535  Quebec  Street,  Denver,  CO  80207 

-"     TN:  Holiday  Inn  Sel«:t,  160  Union  Avenue,  Memphis,  TN  381(»'"."."."".".""!."i;;i"" 


Date 


OecemtMr  16,  1997 
>January  14,  1998  .... 
January  16,  1998  .... 
January  21,  1998  .... 


Time 


BM  ajn.-6.-00  p.m. 
B:00  ajn.-&00  p.m. 
8«)  a.m.-5«)  p.m. 
8:00  a.m.-6:00  p.m. 


Done  in  Washington,  DC,  on:  November  18, 
1997. 

Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  97-30962  Filed  11-20-97:4:11  pm] 

BIUJNQ  OOM  »4ie-0M-^ 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Califomia  Coast  Province  Advisory 
Committse  (PAC) 

AOBiCY:  Forest  Service,  USDA. 
ACnOH:  Notice  of  meeting. 


f:  The  Califomia  Coast  Province 
Advisory  Committee  (PAC)  will  meet  on 
December  3  and  4, 1997,  at  the  Brook 
Trails  Fire  Department  meeting  room  in 
Willits,  CA.  The  meeting  will  be  held 
from  10:00  a.m.  to  5:30  p.m.  on 
December  3,  and  from  8:30  a.m.  to  4:30 
p.m.  on  December  4.  The  Brook  Trails 
Fire  Department  is  located  at  248^0 
Birch  Street  in  Willits.  Agenda  items  to 
be  covered  include:  (1)  Coho  Salmon 
Subcommittee  recommendation  on  road 
stream  crossings;  (2)  Presentation  on 
Intergovernmental  Advisory  Committee 
(IAC)/PAC  relations;  (3)  US  Fish  and 
Wildlife  Service  presentation  on 
baseline  analysis/ciirrent  conditions  of 
the  northern  spotted  owl  in  the  four 
northern  Califomia  National  Forests;  (4) 
Recreation/Tourism  Subcommittee 
report;  (5)  Panel  presentation  on  Native 
American  persptwrtives  on  prescribed 
buming  and  fuels  management;  (6) 
PubUc/Private/Tribal  Partnership 


Opportunities  Subcommittee  reports  to 
include  Fork  Fire  recommendations, 
Forest  Highway  7  update,  grazing  and 
Jobs  in  the  Woods  proposals;  (7) 
Monitoring  Subconmiittee  report  on 
findings  on  watershed  analyses:  (8) 
Presentation  on  Pacific  Southwest 
Research  fuels  research  proposal;  (9) 
Report  and  recommendations  from  the 
PAC/SCERT  coordinating  committee; 
(10)  Presentation  on  how  changes 
related  to  implementation  of  the 
Northwest  Forest  Plan  affect  Forest 
Service  payments  in  lieu  of  taxes  to 
Counties;  (11)  Presentation  on  the 
Effectiveness  Monitoring  Protocol;  (12) 
Work  on  the  &ound  Subcommittee 
reports  to  include  federal  agencies'  fuels 
planning.  Threatened  and  Endangered 
Species  consultations,  and  future 
subconunittee  topics;  and  (13)  Open 
public  forum.  All  California  Coast 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Daniel  Chisholm.  USDA.  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue.  Willows,  CA 
95988,  (530)  934-3316  or  Phebe  Brown, 
Province  Coordinator,  USDA. 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows,  CA  95988, 
(530) 934-3316. 

Dated:  November  14, 1997. 
Aitfanr  Quintuia, 

Acting  Forest  Supennsor. 

[FR  Doc.  97-30960  Filed  11-24-97;  8:45  am] 

BIUMQ  oooc  »4i».nc^ 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Pacters  and 
Stockyards  Administration.  USDA 

Proposed  Posting  of  Stockyarda 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration,  United 
States  Department  of  Agriculture,  has 
information  that  the  livestock  market 
named  below  is  a  stockyard  as  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). 

GA-222—B  4  B  Sales  Commerce,  ' 
Georgia 

Pursuant  to  the  authority  under 
Section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyard  named  above  as  a  posted 
stockyard  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  argiunents 
concerning  the  proposed  designaticm  - 
may  do  so  by  filing  them  with  the 
Director,  Livestock 
Mariceting  Divisicm,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 
Room  3408-South  Building,  U.  S. 
Department  of  Agriculture,  Washington. 
D.C.  20250  by  December  10,  1997. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
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Marketing  Division  during  normal 
business  hoiirs. 

DoD«  at  Washington,  DC  this  14th  day  of 
November  1997. 
Duiei  L.  Van  Ackeren. 

Directa;  Livestock  Marketing  Division, 

Packers  and  Stockyards  Programs. 

(FR  Doc.  97-30878  Filed  11-24-97;  8:45  ami 

BKiJNG  OOOE  34ie-EN-P 


OEPARTMEHT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Paclters  and 
Stockyards  Act  (7  U.S.C.  202),  it  was 
ascertained  that  the  livestock  markets 
named  below  were  stockyards  as 
defined  by  Section  302(a).  Notice  was 
given  to  the  stockyard  owners  and  to  the 
public  as  required  by  Section  302(b).  by 
posting  notices  at  the  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921.  as  amended  (7 
U.S.C.  181  et  seq.). 


longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name,  and  lo- 
cation o(  stockyard 


KS-1 15,  Concordia  Live- 
stock Auction, 
Concordia,  Kansas. 

MD-119,  Kolb's  Sale  Bam, 
WoodstxKo,  Maryland. 

NC-138,  We«s  Livestock 
Market.  Inc.,  Wallace. 
Nortt)  Carolina. 

NC-150,  Jefferson  Stock- 
yard &  GriH,  Inc.,  Jeffer- 
son, North  Carolina. 

TX-162.  El  Paso  Livestock 
Auctkm  Co.,  Inc.,  El 
Paso,  Texas. 

VA-110,  Southslde  Live- 
stock Markets,  Inc., 
Farmvilie,  Virginia. 

WA-121,  Sunnyside  Live- 
stock Market,  Inc.,  Sur>- 
nystde,  Washington. 


Facility  No.,  name,  and  to- 
catk>n  o(  stockyard 


AR-173,  Centerton  Live- 
stock Auctk)n,  Centerton, 
Arkansas. 

KY-175,  Kentucky  Live- 
stock Exchange. 
Owenton,  Kentucky. 

NC-172,  Martin  County 
Horse  Auctkxi,  Oak  City, 
North  Carolina. 


Date  of  posting 


Oct.  6.  1997. 
Oct.  28. 1997. 
Oct.  23,  1997. 


Done  at  Washington,  DC  this  14tb  day  of 
November  1997. 
Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing  Division, 

Packers  and  Stockyards  Programs. 

|FR  Doc  97-30877  Filed  11-24-97;  8:45  am) 

WJJNQ  CODE  3410-CN-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act.  1921.  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 


Date  of  posting 


May  7, 1952. 

June  3,  1996. 
July  10.  1959. 

Nov.  22,  1978. 

Nov.  15,  1967. 

Mar.  20.  1961. 

Oct  5,  1959. 


This  notice  is  in  the  natxue  of  a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (  7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington.  DC  this  14th  day  of 
November  1997. 
Daniel  L.  Van  Acdceren, 

Director,  Livestock  Marketing  Division 

Packers  and  Stockyards  Programs. 

(FR  Doc.  97-30879  Filed  11-^4-97;  8:45  am) 

■lUJNQ  OOOC  3210-KO-P 


DEPARTMENT  OF  COMMERCE 

Critical  Foundations:  Protecting 
America's  Infrastructures 

AGENCY:  Depairtment  of  Commerce. 
action:  Notice  of  availability  and 
request  for  comments. 

summary:  The  Department  of  Commerce 
announces  the  availability  of  and  seeks 
public  comment  on  "Critical 
Foimdations:  Protecting  America's 
Infrastructiues."  the  report  of  the 
President's  Commission  on  Critical 
Infrastructure  Protection.  The 
Commission  was  established  by 
Executive  Order  in  July  1996  to  conduct 
a  comprehensive  study  of  the  physical 
and  electronic  ("cyber")  threats  to  and 
vulnerabilities  of  the  nation's  critical 
infrastructures  and  recommend  a 
national  policy  for  protecting  the 
infrastructures  and  assuring  their 
continued  operation.  The  executive 


order  provided  for  a  Commission 
comprised  10  members  from  the  Federal 
government  and  10  members  from 
outside  the  Federal  government.  When 
the  Commission  terminated  on  October 
13. 1997,  some  of  the  Commission's  staff 
was  retained  to  assist  the  Principals 
Committee,  Steering  Committee,  and 
Advisory  Committee  in  reviewing  the 
report  and  preparing  recommendatioris 
to  the  President.  Notwithstanding  the 
substantial  pubUc  input  that  went  into 
development  of  the  Commission's 
findings  and  recommendations,  their 
significance  makes  them  worthy  of 
additional  pubUc  discussion  and 
comment. 

DATES:  Comments  should  be  submitted 
no  later  than  January  9, 1998. 
REPORT  AVAILABIUTV  AND  ADDRESSES: 
The  report  is  available  electronically 
from  the  Commission's  transition  office 
site  on  the  World  Wide  Web:  http:// 
www.pccip.gov/. 

Comments  may  be  sent  to  the 
Commission  at  P.O.  Box  46258. 
Washington,  DC  20050-6258. 
Comments  may  also  be  submitted  by 
facsimile  to  202-696-9411,  or  by 
electronic  mail  to 
Comments@pccip.gov.  Comments 
submitted  by  facsimile  or  electronic 
mail  need  not  also  be  submitted  by 
regular  mail. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Commission  at  703-696-9395. 
SUPPt-EMBfTARY  INFORMATION:  Executive 
Order  13010  of  July  15,  1996  (61  FR 
37347),  as  amended,  established  the 
President's  Commission  on  Critical 
Infrastructure  Protection  and  its 
associated  Principals  Committee. 
Steering  Committee,  and  Advisory 
Committee  as  described  below.  A 
complete  text  of  the  Executive  Order 
may  also  be  foimd  at  the  Commission's 
website  (http://www.pccip.gov). 


A  Statement  of  the  Problem 

Certain  national  infrastructures  are  so 
vital  that  their  incapacity  or  destruction 
would  have  a  debilitating  impact  on  the 
defense  or  economic  security  of  the 
United  States.  These  critical 
infrastructures  include 
telecommunications,  electrical  power 
systems,  gas  and  oil  storage  and 
transportation,  banking  and  finance, 
transportation,  water  supply  systems, 
emergency  services  (including  medical. 
poUce,  fire,  and  rescue),  and  continuity 
of  government  services.  Threats  to  these 
critical  infrastructures  fall  into  two 
categories:  physical  threats  to  tangible 
property  ("physical  threats"),  and 
threats  of  electronic,  radio-frequency,  or 
computer-based  attacks  on  the 
information  or  communications 
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components  that  control  critical 
infrastructures  ("cyber  threats"). 
Because  many  of  these  critical 
infrastructiues  are  ovimed  and  operated 
by  the  private  sector,  it  is  essential  that 
the  government  and  private  sector  work 
together  to  develop  a  strategy  for 
protecting  them  and  assuring  their 
continued  operation. 

Commisuon  Membership 

The  Commission  comprised  one 
member  each  frtim  the  E)epartment  of 
the  Treasury,  Department  of  Justice, 
Department  of  Defense,  Department  of 
Commerce,  Department  of 
Transportation,  Department  of  Energy, 
Central  Intelligence  Agency.  Federal 
Emergency  Management  Agency, 
Federal  Bureau  of  Investigation. 
National  Security  Agency.  These 
agencies  also  appointed  members  &t>m 
the  private  sector.  The  Commission 
Chair  was  designated  by  the  President 
from  the  private  sector. 

The  Principals  Committee 

The  Commission  rejMrted  to  the 
President  through  a  Principals 
Committee,  which  is  charged  to  review 
any  reports  or  recommendations  before 
submission  to  the  President.  The 
Principals  Committee  comprises  the 
Secretary  of  the  Treasury,  Secretary  of 
Defense,  Attorney  General.  Secretary  of 
Conunerce.  Secretary  of  Transportation, 
Secretary  of  Energy.  Director  of  Central 
Intelligence,  Director  of  the  Office  of 
Management  and  Budget,  Director  of  the 
Federal  Emergency  Management 
Agency,  Assistant  to  the  President  for 
National  Seciuity  Affairs,  Assistant  to 
the  Vice  President  for  National  Security 
AfEairs,  Assistant  to  the  President  for 
Economic  Policy  and  Director  of  the 
National  Economic  Council,  and 
Assistant  to  the  President  and  Director 
of  the  Office  of  Science  and  Technology 
Policy. 

The  Steering  Committee 

The  Commission's  day-to-day  work 
was  overseen  by  a  Steering  Committee 
on  behalf  of  the  Principals  Committee. 
The  Steering  Committee  comprised  five 
members:  "The  Deputy  Secretary  of 
Defense,  the  Attorney  General,  the 
Deputy  National  Security  Advisor,  the 
Vice  F^ident's  Domestic  Policy 
Advisor  and  the  Chair  of  the 
Commission  itself.  The  Steering 
Committee  received  regular  reports  on 
the  progress  of  the  Commission's  work 
and  approved  the  submission  of  reports 
to  the  Principals  Committee. 

Advisory  Committee 

The  Commission  received  advice  from 
an  Advisory  Conunittee  composed  of 


individual?  appointed  by  the  President 
bom  the  private  sector,  academia,  and 
local  government  who  were 
knowledgeable  about  critical 
infrastructtu^.  The  Conunittee  will 
study  the  report  and  provide  advice  to 
the  Steering  Committee. 

Miasion 

As  provided  in  the  Executive  Order, 
the  Commission  was  to  consult  with  the 
public  and  private  sector  owners  and 
operators  of  the  critical  infrastructures 
and  others  that  have  an  interest  in 
critical  infrestructvu«  assiuance  issues 
and  that  may  have  differing  perspectives 
on  these  issues.  The  Commission  was  to 
assess  the  scope  and  nature  of  threats  to 
and  vulnerabilities  of  the  critical 
infrastructures;  determine  the  legal  and 
policy  issues  raised  by  efforts  to  protect 
critical  infrestructiues  and  assess  how 
they  might  be  addressed;  reconunend  a 
comprehensive  national  policy  and 
implementation  strategy  for  protecting 
critical  infiBstructures  and  assuring 
their  continued  operation;  and  propose 
any  statutory  or  regulatory  changes 
necessary  to  effect  its  recommendations. 
Sector  Studies 

The  Commission  divided  its  work 
into  these  five  "sectors"  based  on  the 
common  characteristics  of  the  included 
industries: 

•  Information  and  communications: 

•  Banking  and  finance. 

•  Energy,  including  electrical  power, 
and  oil  and  gas  production  and  storage. 

•  Physical  distribution,  including 
transportation  and  oil  and  gas 
distribution. 

•  Vital  human  services,  including 
water  supply,  emergency  services  and 
government  services. 

Public  Hearings  and  Outreach 

The  Commission  conducted  extensive 
meetings  with  a  range  of  professional 
and  trade  associations  concerned  with 
the  infrastructiues,  private  sector 
infrastructure  users  and  providers, 
academia,  state  and  local  government 
agencies,  consumers,  federal  agencies, 
and  many  others.  Of  special  interest 
were  five  pubfic  meetings  in  five  major 
cities. 


Overview  of  the  Report's  Findings 

1.  New  Thinking  is  Required  in 
Cyberspace.  It  is  not  surprising  that 
infrastructures  have  always  been 
attractive  targets  for  those  who  would 
do  us  harm.  In  the  past  we  have  been 
protected  frtjm  hostile  attacks  on  the 
infrastructures  by  broad  oceans  and 
friendly  neighbors.  Today,  the  evolution 
of  cyber  threats  has  changed  the 


situation  dramatically.  In  cyiierspace, 
national  borders  are  no  longer  relevant 

Potentially  serious  cyber  attacks  can 
he  conceived  and  planned  without 
detectable  logistic  preparation.  They  can 
be  invisibly  reconnoitered, 
clandestinely  rehearsed,  and  then 
mounted  in  a  matter  of  minutes  or  even 
seconds  without  revealing  the  identity 
and  location  of  the  attacker. 

Formulas  that  carefully  divide 
responsibility  between  foreign  defense 
and  domestic  law  enforcement  no 
longer  apply  as  clearly  as  they  used  to 
and,  in  some  instances,  you  may  have 
to  solve  the  crime  before  you  can  decide 
who  has  the  authority  to  investigate  it 

2.  We  Should  Act  Now  to  Protect  our 
Future.  The  Commission  has  not 
discovered  an  imminent  attack  or  a 
credible  threat  sufficient  to  warrant  a 
sense  of  immediate  national  crisis. 
However,  the  Commission  found  that 
our  vulnerabilities  are  increasing 
steadily  while  the  costs  associated  with 
an  efiiective  attack  continue  to  drop.  The 
investments  required  to  improve  the 
situation  are  still  relatively  modest,  but 
will  rise  if  we  procrastinate. 

3.  Infrastructure  Assumnce  is  a 
Shared  Responsibility.  National  security 
requires  much  more  than  military 
strength.  While  no  nation  state  is  likely 
to  invade  oxu-  territory  or  ettack  our 
armed  forces,  we  are  inevitably  the 
target  of  ill  will  and  hostility  from  some 
quarters.  Disruption  of  the  services  on 
which  our  economy  and  well-being 
depend  could  have  significant  effects, 
and  if  repeated  frequentiy,  could 
seriously  harm  public  confidence. 
Because  oiu-  military  and  private 
infrastructiues  are  becoming  less  and 
less  separate,  because  it  is  getting  harder 
to  diffiarentiate  threats  from  local 
criminals  bom  those  from  foreign 
powers,  and  because  the  techniques  of 
protection,  mitigation,  and  restoration 
are  largely  the  same,  we  conclude  that 
responsibility  for  infrastructure 
protection  and  assurance  can  no  longer 
be  delegated  on  the  basis  of  who  the 
attacker  is  or  where  the  attack 
originates.  Rather,  the  responsibitity 
should  be  shared  cooperatively  among 
all  of  the  players. 

Overview  of  the  Report's 
Recommendations 

1.  A  Broad  Program  of  Education  and 
Awareness.  Possible  undertakings 
include  White  House  conferences. 
National  Academy  of  Science  studies, 
presentations  at  industry  and 
government  associations  and 
professional  societies,  development  and 
promulgation  of  elementary  and 
secondary  curricula,  and  sponsorship  of 
graduate  studies  and  programs. 
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2.  btfrastructure  Protection  through 
Industry  Cooperation  and  Information 
Sharing.  Sector-by-sector  cooperation 
and  information  sharing  would  take 
place  in  the  context  of  partnerships 
between  o%vneis  and  operators  and 
government.  These  partnershipw  would 
identify  and  share  best  practices.  The 
National  histitute  of  Standards  and 
Technology,  the  National  Security 
Agency,  and  the  Department  of  Energy's 
National  Laboratories  would  provide 
technical  skills  and  expertise  required 
to  identify  and  evaluate  vulnerabilities  • 
in  the  associated  information  networks 
and  control  systems.  Sector  cooperation 
might  begin  with  sharing  information 
and  techniques  related  to  risk 
management  assessments.  This  could 
evolve  into  the  development  and 
deployment  of  ways  to  prevent  attacks, 
and  if  attacks  occiu,  to  mitigate  damage, 
quickly  recover  services,  and 
reconstitute  the  infrastructure 

3.  Reconsideration  of  Laws  Related  to 
Infrastructure  Protection.  Some  laws 
capable  of  promoting  infrastruct\ire 
assurance  efforts  are  not  as  clear  or 
effective  as  they  could  be.  Others 
operate  in  ways  that  may  be  unfriendly 
to  security  concerns.  Sorting  them  all 
out  will  be  a  lengthy  and  complex 
undertaking,  involving  efforts  at  local, 
state,  federal,  and  intemaUoruil  levels. 
The  report  identifies  specific  existing 
laws  that  could  be  modified  to  support 
infrastructure  protection. 

4.  A  Revised  Program  of  Research  and 
Development.  While  some  of  the  basic 
technology  needed  to  improve 
infrastructure  protection  already  exists, 
it  is  not  yet  widely  deployed.  In  all 
areas  of  activities  aimed  at  protecting 
and  assuring  the  infrastructure, 
mitigating  damages,  and  responding  and 
reoovering  from  attacks,  additional 
research  effort  is  needed.  The 
Commission  recommends  increasing 
government  spending  in  research  and 
development  on  capabilities  such  as 
intrusion  detection. 

5.  A  National  Orgaiuzation  Structure. 
To  implement  the  recommendations  the 
following  new  organizations  and  revised 
roles  for  existing  organizations  are 
recommended: 

Office  of  National  Infrastructure 
Assurance  as  the  top-level  policy 
making  office  connected  closely  to  the 
National  Security  Council  and  the 
National  Economic  Coimcil; 

Infrastructure  Assurance  Support 
Office  to  house  the  bulk  of  the  staff  that 
would  be  responsible  for  follow-through 
on  the  Commission's  recommendations; 

Information  Sharing  and  Analysis 
Center  to  begin  the  step-by-step  process 
of  establishing  a  realistic  understanding 


of  distinguishing  actual  attacks  from 
coincidental  events; 

National  Infrastructure  Assurance 
Council  of  industry  CEOs,  Cabinet 
Secretaries,  and  representatives  of  state 
and  local  government  to  provide  policy 
advice  and  implementation 
commitment; 

Lead  Agencies,  designated  within  the 
Federal  government,  to  serve  as  a 
conduit  from  the  government  into  each 
sector  and  to  facilitate  the  creation  of 
sector  coordinators,  if  needed;  and 

Sector  Coordinators  to  provide  the 
focus  for  industry  cooperation  and 
information  sharing,  and  to  represent 
the  sector  in  matters  of  national 
cooperation  and  policy; 

Warning  Center  to  identify  anomalous 
events  indicating  that  the  infrastructure 
is  under  attack  and  alert  the  Information 
Sharing  and  Analysis  Center  for 
dissemination  of  bulletins  and  threat 
advisories  to  infrastructure 
stakeholders. 
IVUliam  Reinsch, 

Under  Secretary  ofCommeice.  Bureau  of 
Export  Administration. 
[FR  Doc.  97-30851  Filed  ll-24-fl7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Cenaua 

TtM  CensuaJUJviaory  Committee 
(CAC)  on  the  African  American 
Population,  the  CAC  on  the  American 
Indian  «id  Alaaka  Native  Populations, 
the  CAC  on  the  Asian  and  Pacific 
Islander  Populations,  and  the  CAC  on 
the  Hispanic  Population 

AQBICY:  Bureau  of  the  Census, 

Department  of  Commerce. 

action:  Notice  of  public  meeting. 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (P.L.  92-463  as  amended 
by  Pub.  L.  94-^M)9,  Pub.  L.  96-523,  and 
Pub.  L.  97-375).  we  are  giving  notice  of 
a  joint  meeting  foHowed  by  separate  and 
concurrently  held  (described  below) 
meetings  of  the  CAC  on  the  African 
American  Population,  the  CAC  on  the 
American  Indian  and  Alaska  Native 
Populations,  the  CAC  on  the  Asian  and 
Pacific  Islander  Populations,  and  the 
CAC  on  the  Hispanic  Population.  The 
joint  meeting  will  convene  on  December 
11-12, 1997  at  the  Bureau  of  the  Census, 
Francis  Amasa  Walker  Conference 
Center,  Federal  Building  3, 4700  Silver 
Hill  Road,  Suitland  Maryland  20746. 

Each  of  these  Committees  is 
composed  of  nine  members  appointed 
by  the  Secretary  of  Commerce.  They 
provide  an  organized  and  continuing 


channel  of  communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  population 
totals  from  Census  2000  and  on  vnys 
that  decennial  census  data  can  be 
disseminated  to  maximize  their 
usefulness  to  these  communities  and 
other  users. 

The  Committees  will  draw  on  past 
experience  with  the  1990  census 
process  and  procedures,  results  of 
evaluations  and  research  studies,  and 
the  expertise  and  insight  of  their 
members  to  provide  advice  and 
recommendations  during  the  research 
and  development,  design,  planning  and 
implementation  phases  of  Census  2000. 

The  agenda  for  the  December  11 
combined  meeting,  which  will  begin  at 
9  a.m.  and  end  at  5  p.m.,  is  as  follows: 

(1)  Introductory  Remarlcs  and  Updates; 

(2)  What  Is  the  Master  Activity 
Schedule?  How  Will  it  Work  for  Census 
2000  Dress  Rehearsal  Plans?;  and  (3) 
Building  Partnerships. 

The  agendas  for  the  four  separate 
committees  in  the  concurrent  meetings 
held  at  various  times  during  the  day  are 
as  follows: 

The  CAC  on  the  African  American 
Population:  (1)  Review  Issues  From  Last 
Meeting;  (2)  Discussants'  Review  of  the 
Topics  fbr  the  Plenary  Sessions;  (3) 
Review  Responses  to  Recommendations; 
and  (4)  Discussion  of  Topics  with  Staff. 
The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations:  (1)  Review 
Issues  From  Last  Meeting;  (2) 
Discussants'  Review  of  the  Topics  for 
the  Plenary  Sessions;  (3)  Review 
Responses  to  Recommendations;  and  (4) 
Discussion  of  Topics  with  Staff. 

The  CAC  on  the  Asian  and  Pacific 
Islander  Populations:  (1)  Review  Issues 
From  Last  Meeting;  (2)  Discussants' 
Review  of  the  Topics  for  the  Plenary 
Sessions;  (3)  Review  Responses  to 
Recommendations;  and  (4)  Discussion 
of  Topics  with  Staff. 

The  CAC  on  the  Hispanic  Population: 
(1)  Review  Issues  From  Last  Meeting;  (2) 
Discussants'  Review  of  the  Topics  for 
the  Plenary  Sessions;  (3)  Review 
Responses  to  Recommendations;  and  (4) 
Discussion  of  Topics  with  Staff. 

The  agenda  for  the  December  12 
combineid  meeting,  which  will  begin  at 
8:45  a.m.  and  end  at  4:15  p.m.,  is  as 
follows:  (1)  Report  on  the  2000  Census 
Advisory  Committee  Meetings;  (2) 
Process  of  Determining  the  Final 
Proposals  on  Tabulation  of  Race  and 
Ethnic  Data  in  Federal  Statistical 
Systems;  (3)  How  Will  the  OMB 
Proposal  on  Tabulation  of  Race  and 
Ethnic  Data  Be  Implemented  in  the 
Dress  Rehearsal  Tabulations?  (4)  What 
Standard  Products  Should  the  Census 
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Bureau  Develop  From  the  Census  2000?; 
(5)  How  Can  Local  Organizations  and 
Local  OfBciala  Identify  Service 
Locations  [such  as  shelters,  soup 
kitchens]  Needed  to  Conduct  the 
Service- Based  Enimieration?  (6)  A 
Conversation:  Advisory  Committees;  (7) 
Committee  Recommendations;  and  (7) 
Public  Comment. 

The  agendas  for  the  four  separate 
committees  in  their  concurrent  meetings 
held  at  various  times  are  as  follows: 
The  CAC  on  the  African  American 
Population:  Draft  Reconunendations. 

The  CAC  on  the  American  Indian  and 
Alaska  Native  Populations:  (1)  Election 
of  Chair  and  (2)  Draft 
Recommendations.  > 

TAe  CAC  on  the  Asian  and  Pqcific 
Islander  Populations:  Draft 
Recommendations. 

The  CAC  on  the  Hispanic  Population: 
Draft  Recommendations. 

All  meetings  are  open  to  the  public, 
and  a  brief  period  is  set  aside  on 
December  12  during  the  closing  session 
for  public  conunent  and  questions. 
Individuals  with  extensive  questions  or 
statements  must  submit  them  in  writing 
to  the  Census  Bureau  Committee  Liaison 
Officer,  Ms.  Maxine  Anderson-Brown, 
Room  3039,  Federal  Building  3, 
Washington,  D.C.  20233,  at  least  three 
days  before  the  meeting. 

"These  meetings arephysically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Census  Bureau 
Committee  Liaison  Officer. 

Individuals  who  wish  additional 
information  regarding  these  meetings  or 
to  submit  written  statements  may 
contact  the  Committee  Liaison  Officer 
on  (301)  457-2308,  TDD  (301)  457- 
2540. 


Dated:  November  19, 1997. 
BnMlfi9rd  R.  Hnther, 

Deputy  Director  and  Chief  Operating  Officer. 
Bureau  of  the  Census. 

[FR  Doc.  97-30853  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

The  Census  Advisory  Committee  on 
the  American  Indian  and  Alaska  Native 
Populations 

AQBICY:  Bureau  of  the  Census, 
Department  of  Conunerce. 
ACTION:  Notice  of  public  meeting. 


Pursuant  to  the  Federal  Advisory 
Committee  Act  (Public  Law  92^63  as 
amended  by  Public  Law  94-409,  Public 


Law  96-523,  and  PubUc  Law  97-375), 
we  are  giving  notice  of  a  meeting  of  the 
Census  Advisory  Committee  on  the 
American  Indian  and  Alaska  Native 
Populations.  The  meeting  will  convene 
on  December  10, 1997  at  the  Bureau  of 
the  Census,  Francis  Amasa  Walker 
Conference  Center,  Federal  Building  3, 
Suitland.  Maryland  20746. 

The  Committee  is  composed  of  nine 
members  appointed  by  the  Secretary  of 
Commerce.  "The  Committee  provides  an 
organized  and  continuing  channel  of 
communication  between  the 
communities  they  represent  and  the 
Bureau  of  the  Census  on  its  efforts  to 
reduce  the  differential  in  the  population 
totals  from  Census  2000  and  on  ways 
that  decennial  census  data  can  be 
disseminated  to  maximize  their 
usefulness  to  their  communities  and 
other  users. 

The  committee  will  draw  on  past 
experience  with  the  1990  census 
process  and  procedures,  results  of 
evaluations  and  research  studies,  and 
the  expertise  and  insight  of  its  members 
to  provide  advice  and  recommendations 
during  the  research  and  development, 
design,  planning,  and  implementation 
phases  of  Census  2000. 

The  agenda  for  the  meeting  on 
December  10,  which  will  begin  at  1:30 
p.m.  and  adjourn  at  5:30  p.m.,  covers 
the  American  Indian  and  Alaska  Native 
enumeration  plan,  geography  issues, 
and  staffing  needs. 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  during  the 
closing  session  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
Committee  Liaison  Officer,  Ms.  Maxine 
Anderson-Brown,  Room  3039,  Federal 
Building  3,  Washington,  D.C.  20233,  at 
least  three  days  before  the  meeting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer. 

Individuals  who  wish  additional 
information  regarding  this  meeting  or  to 
submit  written  statements  may  contact 
the  Committee  Liaison  Officer  on  (301) 
457-2308,  TDD  (301)  457-2540. 

Dated:  November  19, 1997. 
Bradford  R.  Huther, 

Deputy  Director  and  Chief  Operating  Officer, 
Bureau  of  the  Census. 

(FR  Doc.  97-30852  Filed  11-24^7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

intemational  Trade  Administration 
[A-403-801] 

Frssh  and  Chilled  Atlantic  Salmon 
From  Norway;  Termination  of 
Antidumping  Duty  Administrativa 
Review 

AOCNCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
antidimiping  duty  administrative 
review. 


SOMMAHY:  In  response  to  a  request  by  the 
petitioner,  the  Coalition  for  Fair  Atlantic 
Salmon  Trade,  the  Department  of 
Commerce  published  in  the  Federal 
Register  (62  FR  27720,  May  21, 1997)  a 
notice  announcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh  and 
chilled  Atlantic  salmon  from  Norway 
for  one  exporter  Nordic  Group  A/L, 
covering  the  period  April  1, 1996, 
through  March  31,  1997.  The 
Department  of  Commerce  is  terminating 
this  review  as  a  result  of  the  absence  of 
entries  into  the  United  States  of  fresh 
and  chilled  Atlantic  salmon  exported  by 
Nordic  Group  A/L. 
EFFECTIVE  DATE:  November  25,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  AD/CVD  Enforcement,  Import 
Administration,  Intemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-4195  or  482-3814, 
respectively. 

SOPPLEMBITARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  10  CFR 
Part  353  (1997). 

Background 

On  April  12, 1991,  the  Department  of 
Commerce  (the  Department)  published 
the  antidumping  duty  order  on  fresh 
and  chilled  Atlantic  salmon  from 
Nonvay  (56  FR  14920).  The  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  on 
April  2. 1997  (62  FR  15655).  On  April 
30, 1997,  the  petitioner.  Coalition  fat 
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Fair  Atlantic  Salmon  Trade  (FAST), 
requested  that  we  conduct  an 
administrative  review  of  Nordic  Group 
A/L  (Nordic),  an  exporter  of  subject 
merchandise,  for  the  period  April  1, 
1996,  through  March  31,  1997.  We 
published  a  notice  of  "Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Review"  on  May  21, 
1997  (62  FR  27720).  On  May  27. 1997, 
Nordic  reported  that  it  made  no 
shipments  of  the  subject  merchandise 
during  the  period  of  review  (FOR).  On 
August  5.  1997,  the  Department 
conducted  a  no-shipment  data  query 
regarding  Nordic  using  the  U.S. 
Customs  Service  database.  The  purpose 
of  this  query  was  to  determine  whether 
the  U.S.  Customs  Service  suspended 
liquidatioa  of  entry  simmiaries  of  this 
merchandise  during  the  FOR.  Because 
the  U.S.  Customs  Service  did  not 
identify  any  suspended  entry 
simunaries  of  subject  merchandise 
exported  by  Nordic  during  the  FOR.  we 
have  determined  that  no  entries  into  the 
Customs  territory  of  the  United  States 
occiured  during  the  FOR.  Therefore,  the 
Department  is  terminating  this  review. 
The  cash  deposit  rate  for  Nordic  will 
continue  to  be  zero  percent,  the  rata 
established  in  the  most  recently 
completed  segment  of  this  proceeding 
(62  FR  1430,  January  10. 1997.  a  new 
shipper  review). 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(aKl) 
of  the  Tariff  Act  (19  U.S.C  1675(aKl)) 
and  19  CFR  353.22. 

Dated:  November  18. 1997. 
HoUyKoga. 

Acting  Deputy  Assittant  Secretary.  Group  JT 
for  Import  Administration. 
[FR  Doc  97-30959  Filed  11-24-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Admlniatratlon 
[A-4a»-60i] 

Notic*  of  Amended  Rnal  Rasults  of 
Antidumping  Duty  Administrative 
Ravtew:  Cartam  WaWad  CartMn  Stoei 
Pipe  and  Tuba  From  Turkey 

AQ8ICY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  25. 1997. 
FOR  FUfrmsi  wronMATiON  oontact: 
Charles  Riggie  or  Dennis  McQiue. 
Office  of  Antidumping/Countervailing 
Duty  Enforcement.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 


Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  1202)  482-0650  or  (202)  482- 
3530,  respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  as  they  existed  on  December 
31. 1994. 

Background 

On  October  2, 1997,  the  Department 
of  Commerce  (the  Department) 
published  the  final  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  steel  pipe  and  tube  from 
Turkey  (62  FR  51629).  The  period  of 
review  (FOR)  is  May  1, 1993.  through 
April  30, 1994. 

On  October  16,  1997,  the  Borusan 
Group  (Borusan)  filed  two  timely 
clerical  error  allegations.  On  October  21, 
1997,  Allied  Tube  «t  Conduit  and 
Wheatland  Tube  Company  (petitionen) 
replied  to  the  allegations  made  by 
Borusan,  pursuant  to  19  C.F.R.  353.28. 
On  October  24. 1997.  Borusan  filed 
unsolicited  and  untimely  comments  in 
response  to  the  petitioners'  October  21. 
1997,  submission.  Pursuant  to  19  C.F.R. 
353.31.  we  did  not  consider  Borusan's 
Octobeor  24. 1997,  submission  in  our 
analysis,  since  it  was  submitted  after  the 
October  16, 1997,  deadline  for 
submitting  comments  on  ministerial 
error  allegations. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  welded  carbon 
steel  pipe  and  tube  products  with  an 
outside  diameter  of  0.375  inch  or  more 
but  not  over  16  inches,  of  any  wall 
thickness.  These  products  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  suUieadings: 
7306.30.10.00.  7306.30.50.25. 
7306.30.50.32.  7306.30.50.40, 
7306.30.50.55.  7306.30.50.85.  and 
7306.30.50.90.  These  products, 
commonly  referred  to  in  the  industry  as 
standard  pipe  and  tube,  are  produced  to 
various  American  Society  for  Testing 
and  Materials  (ASTM)  specifications, 
most  notably  A-120.  A-53,  or  A-135. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Allegations  of  Clerical  Enon 

Allegation  1:  Inclusion  of  Inventory 
Ctuiying  Costs  in  Constructed  Value 
(CV) 

Borusan  alleges  that  because 
Borusan's  sales  to  the  United  States 


were  purchase  price  (PP)  sales  the 
Department  should  not  have  included 
inventory  carrying  costs  in  the 
calculation  of  CV. 

The  petitioners  argue  that  Borusan's 
allegation  is  methodological,  not 
ministerial,  in  natiire.  The  petitioners 
cite  to  Policy  Bulletin  94.2,  "Treatment 
of  Inventory  Carrying  Costs  in 
Constructed  Value"  (March  25. 1994). 

DOC  Position:  We  do  not  find  this 
issue  to  be  ministerial  in  nature, 
because  it  is  a  substantive  argument  for 
a  new  methodology.  Kerr-McGee 
Chemical  Corp.  v.  United  States,  No. 
97-2.  Slip  Op.  at  20  (OT  January  8. 
1997).  Accordingly,  we  have  not 
considered  this  issue  because  it  is 
outside  the  scope  of  permissible 
correcUons  under  19  C.F.R.  353.28(d). 
Id.  For  more  discussion,  see 
Memorandum  from  the  Team  to  Richard 
W.  Moreland,  dated  November  18, 1997 
[Analysis  Memorxuidum). 

Allegation  2:  Calculation  of  Weighted- 
Aveiage  Packing  Costs 

Borusan  alleges  that  the  Department 
should  have  used  production  quantities, 
instead  of  sales  quantities,  to  weight- 
average  the  indexed  packing  costs  used 
in  calculating  cost  of  production  and 
foreign  market  value. 

The  petitioners  respond  that  the 
De{>artment's  use  of  sales  quantities 
does  not  appear  to  be  a  ministerial  error, 
noting  that  the  use  of  sales  quantity  is 
reasonable  because  packing  costs  are 
largely  related  to  the  shipment,  not 
production,  of  merchandise. 

DOC  Position:  In  the  final  results  of 
the  1994-95  administrative  review  of 
certain  welded  carbon  steel  pipe  and 
tube  from  Turkey,  we  indexed  all  costs, 
including  packing  expenses,  using 
production  quantities  instead  of  sales 
quantities.  See  SAS  programs  used  in 
die  Notice  of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Welded  Carbon  Steel 
Pipe  and  Tube  from  Turkey.  62  FR 
27013  (May  16. 1997).  Therefore,  in 
accordance  with  19  C.F.R.  353.28(c).  we 
are  amending  the  final  results  of  this 
administrative  review  to  correct  this 
ministerial  error.  For  more  discussion. 
see  Analysis  Memorandum. 

Amended  Final  Reeolts  of  Eaview 

Upon  correction  of  the  ministerial 
error  regarding  packing  costs,  we  have 
determined  that  the  following  margin 
for  Borusan  exists  for  the  period 
indicated  below: 
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Manufacturer/ 
exporter 


Borusan 


Time  period 


5/1/93-4/30/94 


Margin      DEPARTMENT  OF  COMMERCE 
percent 

National  Oceanic  and  Atmoapharte 


3.97    Administration 


For  Borusan.  the  cash  deposit  rate 
will  continue  to  be  2.57  percent,  the  rate 
effective  since  May  16, 1997,  which  was 
published  in  the  Notice  of  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey.  62  FR  27013  (May  16. 1997). 

For  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  vdll  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate.  If  the  exporter  is 
not  a  firm  covered  in  this  or  a  prior 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  established  for  the 
manufacturer  of  the  merchandise.  If 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  14.74  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  efi^ect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  is  a  final  reminder  to 
importers  of  their  responsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  reminds  parties 
subject  to  administrative  protective 
order  (APO)  of  their  responsibility 
concerning  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.28. 

Dated:  November  19. 1997. 
Robert  S.  LaRnaaa, 

Assistant  Secretary  for  Import 

A  dministrvtion. 

(FR  Doc.  97-30958  Filed  11-24-97;  8:45  am) 
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p.D.  111097B] 

North  Pacific  Fishery  Managamant 
Council;  Public  Meetings 

/kGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Addendum  to  previously 
published  agenda. 

SlMMARY:  The  following  items  have 
been  added  to  the  previously  published 
agenda  for  the  meeting  of  the  North' 
Pacific  Fishery  Management  Council 
(Cotmcil)  December  9-14. 1997. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel.  500  W. 
Third  Avenue.  Anchorage,  AK  99501. 

Council  address:  North^Pacific 
Fishery  Management  Council.  605  W. 
4th  Ave.,  Suite  306,  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT. 
Council  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION: 

1.  The  Coimcil  has  added  a  discussion 
of  topics  relating  to  the  recently- 
approved  License  Limitation  Program 
for  Alaska  groundfish  and  crab  fisheries, 
including  discussion  of  the  treatment  of 
vessels  which  were  foreign-owned  on 
June  17,  1995,  and  the  timing  of  a  trawl 
closure  in  the  Eastern  Culf  of  Alaska 
and  reallocation  of  sablefish  bycatch  to 
the  individual  fishing  quota  fishery.  The 
Council  may  initiate  analysis  of 
amendments  to  the  program  and/or  give 
direction  to  staff  as  appropriate. 

2.  The  Council  will  also  receive  a 
report  on  an  experimental  fishing 
project  involving  mesh  panel  openings. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  diuing  the 
meeting.  Coimcil  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen.  907- 
271-2809.  at  least  5  woridng  days  prior 
to  the  meeting  date. 


Dated:  November  18, 1997. 
Gary  C  Matlock.  PhJD.. 

Director,  Office  of  Sustainable  Fisheries. 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-30874  Filed  11-24-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustmant  of  Import  Umlta  for  Certain 
Cotton.  Wool,  Man-Mada  Fiber.  Silk 
Bland  and  Other  Vegatat>le  Fit>er 
Textile  Products  Produced  or 
Manutacturad  in  the  Paopla's  Reput>lic 
of  China 

November  20, 1997. 

AOBICY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  November  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or ' 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLBMENTARY  INFORMATION: 

Audiority:  Section  204  of  the  Agricultiiral 
Act  of  1956,  as  amended  (7  U.S.C  1854); 
Executive  Order  11651  of  Marcli  3. 1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  62  FR  8950.  published  on  Febniary 
14.  1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conunittae  for  dw  Implementalioa  of  Textile 
Ayeewienti 

November  20, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
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issuad  to  you  (»  Fsbmary  10, 1997,  by  the 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concarna  impoita  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
and  silk  apparel,  produced  or  manubctured 
in  China  and  exported  during  the  twelve- 
month period  beginning  on  January  1, 1997 
and  extending  through  December  31, 1997. 
Elective  on  November  26,  1997.  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  bilateral  agreement  between 
the  Governments  of  the  United  States  and  the 
People's  Republic  of  China: 


Category 

ACfuated  twetve-month 
limit' 

Subleveis  in  Group  1 

200 

751,317  kitograms. 

334 

341,541  dozen. 

3S0-C2 

622,579  kitograms. 

438 

28,228  dozen. 

445/446  ™..       ~    .. 

310.468  dozen. 

611  

5,576,939  square  me- 

ters. 

634 

653.954  dozen. 

641  

1,404.487  dozea 

651 ... 

81 1.250  dozen  d 

wbkii  not  more  than 

138,858  dozen  shall 

be  in  Category  651- 

B3. 

Group  IV 

832,834, 

1 1 ,588.728  square 

838,839.843,850- 

meters  equivalent 

852,  858  and  859, 

as  a  group. 

'The  limits  have  been  adjusted  to  account 
for  any  Imports  exported  after  Dec8mt>er  31, 
1996. 

^Category  359-C:  only  HTS  numbers 
6103.42;2025,  6103.49.8(»4.  6104.62.1020, 
6104.69.8010,  6114.20.0048.  6114.20.0052, 
6203.42.2010.  6203.42.2090,  6204  622010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010. 

3  Category  651-B:  only  HTS  numbers 
610722.0015  and  6108.32.6oi5. 

The  Committee  for  the  implementation  of 
Textile  Agreements  has  determined  thsft 
these  actions  fall  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U  S.C.  553UM1). 

Sincerely, 

Troy  H.  Cribb, 

Choinnan,  Committee  for  the  Implementation 
of  Texfile  Agreements. 

(FR  Doc.  97-31083  Filed  11-21-97;  12:41 
pm| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool,  Man-Made  RiMr,  Silk  Btend  and 
Other  Vegetable  Rber  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Reput>lic  of  China 

November  20. 1997. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  November  26.  1997. 
FOn  FURTHER  MFORMATKM  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATKW: 

Aatliorit3r:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  current  limits  for  Categories  434, 
647,  670-L  and  870  are  being  increased 
for  carryforward.  As  a  result,  the  limits 
for  these  categories,  which  are  currently 
filled,  will  re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nimibers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  62  FR  6950,  published  on  February 
14,  1997. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreementa. 

Committee  fin-  the  Implementation  of  Textile 
Agraementi 

November  20, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  10, 1997,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products 
and  silk  apparel,  produced  or  manufactiued 
in  China  and  exported  during  the  twelve- 


month period  begiiming  on  January  1, 1997 
and  extending  through  December  31, 1997. 
Effective  on  November  26,  1997,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  terms  of  the  bilateral  agreement  between 
the  Governments  of  the  United  States  and  the 
People's  Republic  of  China: 


Caiegofy 


Subleveis  in  Group  I 
434 

«T0X'..Z'.'.Z~.ZZ... 
Level  not  in  a  group 
870 


Adjusted  twelve-month 
Kmit^ 


14256  dozen. 
1.663,051  dozen. 
16,687,879  kilograms. 

33,923,079  kilograms. 


'The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 

2  Category  670-L:  only  HTS  numbers 
4202.12.«)30.  4202.12.8070,  4202.92.3020. 
4202.92.3030  and  4202.92.9025. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  hll  within  the  foreign  afhirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-31084  Filed  11-21-97;  12:41 

pm] 

BIUJNQ  COOC  3610-OII-F 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0135] 

Proposad  Collaction;  Comment 
Request  Entitled  Subcontractor 
Payments 

AGENCIES:  Department  of  Defense  (DODJ. 

General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASAJ. 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0135). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Subcontractor  Payments. 
The  clearance  currently  expires  on 
March  31,  1998. 
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DATES:  Comments  may  be  submitted  on 
or  before  January  26. 1998. 
FOR  FURTHER  MFORMATION  CONTACT:  Jack 
O'Neill,  Federal  Acquisition  Policy 
Division.  GSA  (202)  501-3856. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  asf>ect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB.  Room  10102.  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat.  1800  F  Street,  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0135, 
Subcontractor  Payments,  in  all 
correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpoee 

Part  28  of  the  FAR  contains  guidance 
related  to  obtaining  financial  protection 
against  damages  under  Government 
contracts  (e.g.,  use  of  bonds,  bid 
guarantees,  insurance  etc.).  Part  52 
contains  the  texts  of  solicitation 
provisions  and  contract  clauses.  These 
regulations  implement  a  statutory 
requirement  for  information  to  be 
provided  by  Federal  contractors  relating 
to  payment  bonds  furnished  under 
construction  contracts  which  are  subject 
to  the  Miller  Act  (40  USC  270a-270d). 
This  collection  requirement  is  mandated 
by  Section  806  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1992 
and  1993  (Pub.  L.  102-190),  as  amended 
by  Section  2091  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Pub.  L.  103-335).  The  clause  at  52.228- 
12,  Prospective  Subcontractor  Requests 
for  Bonds,  implements  Section  806(a)(3) 
of  Public  Law  102-190,  as  amended, 
which  specifies  that,  upon  the  request  of 
a  prospective  subcontractor  or  supplier 
offering  to  fiimish  labor  or  material  for 
the  performance  of  a  construction 
contract  for  which  a  payment  bond  has 
been  furnished  to  the  United  States 
pursuant  to  the  Miller  Act,  the 
contractor  shall  promptly  provide  a 
copy  of  such  payment  bond  to  the 
requestor. 

m  conjunction  with  performance 
bonds,  payment  bonds  are  used  in 
Government  construction  contracts  to 
secure  fulfillment  of  the  contractor's 
obligations  under  the  contract  and  to 
assure  that  the  contractor  makes  all 
payments,  as  reqtiired  by  law,  to 
persons  furnishing  labor  or  material  in 
performance  of  the  contract.  This 
regulation  provides  prospective 
subcontractors  and  suppliers  a  copy  of 
the  payment  bond  furnished  by  the 
contractor  to  the  Government  for  the 
performance  of  a  Federal  construction 


contract  subject  to  the  Miller  Act  It  is 
expected  that  prospective 
subcontractors  and  suppliers  will  use 
this  information  to  determine  whether 
to  contract  with  that  particular  prime 
contractor.  This  information  has  been 
and  will  continue  to  be  available  from 
the  Government.  The  requirement  for 
contractors  to  provide  a  copy  of  the 
payment  bond  upon  request  to  any 
prospective  subcontractor  or  supplier 
under  the  Federal  construction  contract 
is  contained  in  Section  806(a)(3j  of 
Public  Law  102-190,  as  amended  by 
Sections  2091  and  8105  of  F^iblic  Law 
103-355. 

B.  Annual  Reporting  Burden 

The  aimual  reporting  burden  is 
estimated  as  follows:  Risspondents, 
12,000;  responses  per  re8i>ondent,  5; 
total  annu^  responses,  60,000; 
preparation  hours  per  response,  .5;  and 
total  response  burden  hours,  30,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (VRS), 
Room  4037, 1800  F  Street,  Washington, 
DC  20405,  telephone  (202)  501^755. 
Please  cite  OMB  Control  No.  9000-0135, 
Subcontractor  Payments,  in  all 
correspondence. 

Dated:  November  20, 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 
[FR  Doc.  97-30896  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Draft  Environmantai  Impact  Statement 
on  Management  of  Certain  Plutonium 
Rasiduas  and  Scrub  Alloy  Stored  at 
the  Rocky  Flats  Environmantai 
Technology  Sita 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
Draft  Environmental  Impact  Statement 
on  Management  of  Certain  Plutonium 
Residues  and  Scrub  Alloy  Stored  at  the 
Rocky  Flats  Environmental  Technology 
Site  (draft  EIS)  for  public  review  and 
comment.  The  Department  has  prepared 
this  draft  EIS  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  (42 
U.S.C.  §4321,  etseq.),  in  accordance 
with  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508)  and  the  DOE 
NEPA  implementing  regulations  (10 
CFR  part  1021).  The  draft  EIS  analyzes 
reasonable  alternative  means  of 


processing  certain  plutoniiun  residues 
and  all  of  the  scrub  alloy  currently 
stored  at  the  Rocky  Flats  Site  near 
Golden,  Colorado  to  a  form  suitable  for 
disposal  or  other  disposition.  Plutonium 
residues  and  scrub  alloy  are  materials 
that  were  generated  during  the 
manufacture  of  components  for  nuclear 
weapons.  IX)E  will  hold  three  public 
hearings  during  the  comment  period, 
which  ends  January  5, 1998. 
ADDRE£%8:  Requests  for  copies  of  the 
draft  EIS  should  be  directed  to:  Center 
for  Environmental  Management 
Information,  P.O.  Box  23769, 
Washington,  D.C  20026-3769, 1-800- 
736-3282  or  in  Washington,  D.C.  202- 
863-5084.  Copies  of  the  draft  EIS  are 
also  available  for  public  review  at  the 
locations  listed  at  the  end  of  this  Notice. 

Written  comments  on  the  draft  EIS 
should  be  mailed  to:  Mr.  Charles  R. 
Head.  U.S.  Department  of  Energy,  Office 
of  Environmental  Management  (EM-60), 
1000  Independence  Avenue,  SW,  Room 
5B-086.  Washington.  DC  20585-0001. 
Comments  may  also  be  submitted  to 
RFPR.EIS«EM.DOE.GOV  by  E-mail. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  about  the  draft  EIS 
and  about  plutonium  residues  and  scrub 
alloy,  contact:  Mr.  Charles  Head  at  the 
above  address  or  call  (202)  586-5151. 
For  information  on  the  DOE  NEPA 
process,  contact:  Carol  M.  Borgstrom, 
Director.  Office  of  NEPA  Policy  and 
Assistance.  U.S.  Department  of  Energy, 
1000  Independence  Avenue.  SW, 
Washington,  DC  20585-0001.  (202)  586- 
4600  or  leave  a  message  at  1-800-472- 
2756. 

DATES:  The  comment  period  ends  on 
January  5, 1998.  Comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable.  E)OE  will  hold  public 
hearings  as  follows: 
Golden,  Colorado — December  10, 1997 
Los  Alamos,  New  Mexico— December 

11,  1997 
Augusta,  Georgia — December  16, 1997 

Further  details  on  the  hearings  are 
provided  under  SUPPLEMENTAL 
INFORMATION. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  19,  1996,  DOE 
published  a  Notice  of  Intent  (NOI)  in  the 
Federal  Register  (61  FR  58866)  to 
prepare  an  EIS  on  the  management  of 
certain  plutonium  residues  and  scrub 
alloy  stored  at  the  Rocky  Flats 
Enviroimiental  Technology  Site.  The 
plutonium  residues  and  scrub  alloy 
were  generated  as  intermediate  products 
or  byproducts  resulting  from  the 
manufacture  of  components  for  nuclear 
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weapons.  Now  that  nuclear  weapons 
manufacturing  and  processing  activities 
at  Rocky  Flats  have  ceased,  the 
plutonium  residues  and  scrub  alloy  are 
being  stored  pending  disposition. 

The  purpose  and  need  for  agency 
action  is  to  process  certain  plutonium 
residues  and  all  of  the  scrub  alloy 
currently  stored  at  the  Rocky  Flats  Site 
to  address  health  and  safety  concerns 
raised  by  the  Defense  Nuclear  Facilities 
Safisty  Board  in  its  Recommendation 
94-1,  and  to  prepare  these  materials  for 
ofbite  disposal  or  other  disposition, 
while  supporting  site  closure  and 
limiting  worker  exposure  and  waste 
production.  The  proposed  action  is  to 
process  the  plutonium  residues  and 
scrub  alloy  in  preparation  for  disposal 
or  other  disposition. 

The  materials  addressed  in  this  draft 
EIS  include  approximately  40%  of  the 
106.600  kg  (235,000  lb)  existing 
inventory  of  Rocky  Flats  plutonium 
residues,  and  also  the  entire  inventory 
of  Rocky  Flats  scrub  alloy.  The  covered 
material  consists  of  42,200  kg  (93,000 
lb)  of  plutonium  residues  [containing 
2,600  kg  (5,730  lb)  of  plutonium]  and 
700  kg  (1 ,540  lb)  of  scrub  alloy 
(containing  200  kg  (440  lb)  of 
plutonium].  The  remaining  Rocky  Flats 
plutonium  residues  will  meet  the 
requirements  for  disposal  after  being 
processed  as  disctissed  in  DOE's  Solid 
Residues  Environmental  Assessment 
(DOE/EA-1120,  April  1996),  and  are  not 
addressed  in  the  draft  EIS. 

Altenutives  Considered 

The  draft  EIS  evaluates  reasonable 
processing  alternatives  that  could  be 
applied  in  the  1998-2004  time  frame. 
Three  alternatives  are  analyzed  for  each 
residue  category  and  the  scrub  alloy: 
Alternative  1 — No  Action 
Alternative  2 — Processing  without 

Plutonium  Separation 
Alternative  3 — nocessing  with 

Plutonium  Separation 

Any  plutonium  septu^ted  from  the 
plutonium  residues  and  scrub  alloy  as  a 
result  of  the  proposed  action  would  be 
placed  into  safe  and  secure  storage 
pending  disposition  by  immobilization 
or  conversion  to  mixed-oxide  fuel  in 
accordance  with  decisions  to  be  made 
under  DOE's  Surplus  Plutonium 
Disposition  Environmental  Impact 
Statement  (62  FR  28009,  May  22, 1997). 
The  processing  technology  options  for 
each  material  category  analyzed  in  the 
draft  EIS  include  those  that  can  be 
accomplished  at  Rocky  Flats,  and  those 
for  plutonium  separation  only  that  can 
be  accomplished  offsite  at  the  Savannah 
River  Site,  near  Aiken,  South  Carolina, 
and/or  at  Los  Alamos  National 
Laboratory  in  Los  Alamos,  New  Mexico. 


Invitation  To  Comnwnt 

The  public  is  invited  to  submit 
written  and  oral  comments  on  any  or  all 
portions  of  the  draft  EIS.  DOE  especially 
welcomes  comments  on  the  following 
topics:  the  technical  adequacy  of  the 
dociunent;  the  altemative(s)  that  DOE 
should  select  upon  completion  of  the  • 
document;  and  the  criteria  that  DOE 
should  use  in  making  these  selections. 

Public  Hearings  and  Procedures 

DOE  will  hold  three  public  hearings 
according  to  the  schedule  provided  at 
the  end  of  this  section.  The  hearing 
format  will  provide  for  collection  of 
written  and  oral  comments  and  will 
enable  the  public  to  discuss  issues  and 
concerns  with  DOE  staff.  Participants 
who  wish  to  speak  at  the  hearings  are 
asked  to  register  in  advance  by  calling 
toll-free:  1-800-736-3282.  Requests  to 
speak  that  have  not  been  submitted 
prior  to  the  hearings  will  be  handled  in 
the  order  in  which  they  are  received 
during  the  meetings.  EKDE's  responses  to 
comments  received  during  the  public 
comment  period  will  be  presented  in 
the  final  EIS. 

An  independent  facilitator  will  open 
the  hearings  by  explaining  the  format  to 
be  followed.  The  hearings  will  be 
conducted  in  a  maimer  that  is  intended 
to  foster  a  cordial,  open  and  mutually 
beneficial  dialog  between  the 
participants  and  the  DOE 
representatives.  In  the  interests  of 
achieving  this  goal,  DOE  representatives 
may  ask  clarifying  questions  regarding 
statements  made  at  the  hearings,  will 
answer  questions  from  the  public,  and 
may  comment  on  statements  made  by 
other  hearing  participants. 

To  ensure  that  everyone  has  an 
adequate  opportunity  to  speak,  each 
speaker  at  a  public  hearing  will  be 
allotted  5  minutes.  Depending  on  the 
number  of  persons  who  request  an 
opportunity  to  speak,  more  time  may  be 
allowed  for  speakers  representing 
several  parties  or  organizations.  Persons 
wishing  to  speak  on  behalf  of 
organizations  should  identify  the 
organization  in  their  request.  Written 
comments  will  also  be  accepted  at  the 
hearings,  and  speakers  at  public 
hearings  are  encouraged  to  provide 
written  versions  of  their  oral  comments 
for  the  record. 

DOE  will  take  notes  and  prepare  a 
summary  of  the  oral  comments  received 
during  the  public  hearings. 


Schedule  of  Public  Hearings 

December  10,  1997— Rocky  Flats 
Environmental  Technology  Site,  Near 
Golden.  CO 

6:00-9:00  pm  mountain  time.  Rocky 
Flats  Environmental  Technology  Site, 
Building  060  (outside  of  the  West  Gate 
of  the  Rocky  Flats  Environmental 
Technology  Site),  State  Highway  93, 
Golden,  CO  80402.  Contact:  Michael 
Konczal,  303-966-7095. 

December  11,  1997— Los  Alamos,  NM 

6:00-9:00  pm  moimtain  time,  Los 
Alamos  Area  Office,  528 — 35th  Street, 
Rooms  100/129,  Los  Alamos.  NM  87544. 
Contact:  Bob  Promell,  505-665-4411. 

December  16,  1997 — Augusta,  Georgia 

6:00-9:00  pm  eastern  time,  Ramada 
Plaza  Hotel.  Grove  Room,  640  Broad 
Street,  Augusta,  GA  30901.  Contact: 
Drew  Grainger,  807-725-1523. 

Public  Reading  Rooms  where  the  draft 
EIS  is  available: 

U.S.  Department  of  Energy,  Freedom 
of  Information  Room,  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.  Washington.  DC  20585. 
Telephone  202-586-6020. 

Lawrence  Livermore  National 
Laboratory,  East  Gate  Visitors  Center, 
Greenville  Road,  Livermore.  CA  94550. 
Telephone  510-424-4026. 

California  State  University, 
Northridge/Oviatt  Library,  18111 
Nordhoff  Street,  Northridge,  CA  91330. 
Telephone  818-677-2274. 

U.S.  Department  of  Energy,  Oakland 
Operations  Office.  Public  Reading 
Room,  Energy  Information  Center,  8th 
Floor.  1301  Clay  Street.  Oakland.  CA 
94612.  Telephone  510-637-1762. 

Simi  Valley  Public  Library,  2629  Tape 
Canyon  Road,  Simi  Valley,  CA  93063. 
Telephone  805-525-2384. 

Piatt  Brand  Public  Library,  23600 
Victory  Boulevard,  Woodland  Hills,  CA 
91367.  Telephone  818-887-0160. 

Standley  Lake  Public  Reading  Room, 
8485  IGpling  Street,  Arvada,  CO  80005. 
Telephone  303-456-0806. 

University  of  Colorado  Libraries, 
Government  Publications,  Campus  Box 
184,  Boulder.  CO  80309.  Telephone 
303-492-1411. 

U.S.  EPA  Superfund  Records  Center, 
999  18th  Street,  5th  Floor  Denver,  CO 
80202.  Telephone  303-312-6473. 

Colorado  Department  of  Public  Health 
aiid  Environment,  Information  Center, 
4300  Cherry  Creek  Drive  South,  Denver, 
CO  80222.  Telephone  303-692-2037. 

Colorado  State  University,  Document 
Department,  The  Libraries,  Fort  Collins, 
CO  80523.  Telephone  970-491-1101. 

U.S.  Department  of  Energy,  Golden 
Field  Office.  Public  Reading  Room, 
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14869  Denver  West  Parkway,  Golden. 
CO  80401.  Telephone  303-275-4742. 

Colorado  School  of  Mines,  Arthur 
Lakes  Library.  1400  Illinois  Street. 
Golden,  CO  80401.  Telephone  303-273- 
3000. 

Rocky  Flats  Citizens  Advisory  Board, 
Public  Reading  Room,  9035  Wadsworth 
Avenue,  Suite  2250,  Westminster,  CO 
80021.  Telephone  303-420-7855. 

Rocky  Flats  Public  Reading  Room, 
Front  Range  Community  College 
Library,  3645  West  112th  Avenue, 
Westminster,  CO  80030.  Telephone 
303-469-4435. 

Pullen  Public  Library,  100  Decatur 
Street.  SB,  AtlanU,  GA  30303. 
Telephone  404-651-2185. 

Georgia  Institute  of  Technology, 
Bobby  Dodd  Way,  Atlanta,  GA  30332. 
Telephone  404-894-4519. 

Reese  Library — Augusta  College,  2500 
Walton  Way.  Augusta.  GA  30904. 
Telephone  706-737-1744. 

Chatham  Effingham  Library,  2002 
Bull  Street,  Savannah,  GA  31499. 
Telephone  912-234-5127. 

Ai^onne  National  Laboratory. 
Technical  Library,  P.O.  Box  2528,  Idaho 
Falls,  ID  83403.  Telephone  208-533- 
7341. 

University  of  Illinois  at  Chicago,  U.S. 
Department  of  Energy,  Public  £>ocument 
Room,  3rd  Floor,  801  S.  Morgai^  Street, 
Chicago,  IL  60607.  Telephone  312-996- 
2738. 

East  St  Louis  Public  Library,  405 
North  9th  Street,  East  St.  Louis.  IL      ' 
62201.  Telephone  618-747-7280. 

Lincoln  Public  Library.  326  South  7th 
Street.  Sprin^eld,  IL  62701.  Teleiihone 
217-753-4900. 

Salina  Public  Library,  301  West  Elm, 
Salina,  KS  67401.  Telephone  785-825- 
4624. 

Washburn  Law  Library,  1700  College, 
Topeka,  KS  66621.  Telephone  913-231- 
1010. 

U.S.  Department  of  Energy, 
Environmental  Information  Center,  175 
Freedom  Boulevard,  Kevil,  KY  42053. 
Telephone  502-462-2550. 

Paducah  Public  Library,  555 
Washington  Street,  Paducah,  KY  42001. 
Telephone  502-442-2510. 

Mid  Continent  Public  Library,  Blue 
Ridge  Branch,  9253  Blue  Ridge 
Boulevard.  Kansas  Qty,  MO  64138. 
Telephone  816-761-3382. 

St.  Louis  Public  Library.  1301  Olive 
Street,  St  Louis,  MO  63103.  Telephone 
314-241-2288. 

Scenic  Regional  Library,  308 
Hawthorn  Drive,  Union.  MO  63084. 
Telephone  314-583-3224. 

Alouquerque  Operations  Office, 
National  Atomic  Museum,  20358 
Wyoming  Boulevard  SE,  Kirtland  Air 
Force  Base,  Albuquerque,  NM  87185. 
Telephone  505-845-4378. 


U.S.  Department  of  Energy,  Technical 
Vocation  Institute.  Main  Campus 
Library,  525  Buena  Vista  SE, 
Albuquerque,  NM  87106.  Telephone 
505-845-4378. 

U.S.  Department  of  Energy,  FOIA 
Reading  Room,  4700  Morris  NE, 
Albuquerque.  NM  87111.  Telephone 
505-224-5731. 

Los  Alamos  Community  Reading 
Room,  1350  Central,  Suite  101,  Los 
Alamos.  NM  87544.  Telephone  505- 
665-2127. 

New  Mexico  State  Library.  325  Don 
Gasper.  Santa  Fe,  NM  87503.  Telephone 
505-827-3800. 

U.S.  Department  of  Energy.  Public 
Reading  Room,  Gregg  Graniteville 
Library,  171  University  Parkway,  Aiken, 
SC  29801.  Telephone  803-641-3465. 

County  Library,  404  King  Street, 
Charleston.  SC  29403.  Telephone  803- 
723-1645. 

South  Carolina  State  Library.  1500 
Senate  Street,  Columbia,  SC  29211. 
Telephone  803-734-8666. 

Orangeburg  County  Free  Library,  510 
Louis  Street,  NE,  Orangeburg,  SC  29116. 
Telephone  803-531-4636. 

Lawson  McGhee  Public  Library,  500 
West  Church  Avenue,  Knoxville,  TN 
37902.  Telephone  615-544-5750. 

Nashville  Public  Library,  225  Polk 
Avenue,  Nashville,  TN  37203. 
Telephone  615-862-5800. 

U.S.  Department  of  Energy,  Public 
Reading  Room,  Oak  Ridge  Operations 
Office,  55  Jefferson  Circle,  Room  1123, 
Oak  Ridge,  TN  37831.  Telephone  615- 
576-1216. 

Issued  in  Washington,  D.C,  November  20, 
1997. 

David  G.  Huzienga, 

Acting  Deputy  Assistant  Secretary  for  Nuclear 
Material  and  Facility  Stabilization,  Office  of 
Environmental  Management. 
[FR  Doc.  97-30957  Filed  11-24-97;  8:45  am] 
BIUMQ  CODE  M80-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9e-81-000] 

Flortda  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

Novemtwr  19, 1997. 

Take  notice  that  on  November  12, 
1997,  Florida  Gas  Transmission 
Company,  (FGT)  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  the 
above  docket  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations,  under  the 
Natural  Gas  Act  (NGA)  (18  CFR  157.205 


and  157.212)  for  authorization  to 
construct  and  operate  a  new  delivery 
point  in  Iberville  Parish.  Louisiana 
under  FGT's  blanket  authority  issued  ia 
Doclcet  No.  CP82-553-O00  punuant  to 
Section  7  of  the  NGA.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  FGT  proposes  to 
construct,  operate  and  own  a  new 
delivery  point  for  Iberville  Parish 
Natural  Gas  System  (Iberville)  at  or  near 
mile  post  19.9  on  FGT's  existing 
Chacahoula  Lateral  in  Iberville  Parish, 
Louisiana.  FGT  states  that  the  subject 
delivery  point  will  include  minor 
connecting  pipe,  electronic  flow 
measurement  equipment,  and  any  other 
related  appurtenant  facilities  necessary 
for  FGT  to  transport  for  and  deliver  up 
to  500  MMBtu  per  day  and  182,500 
MMBtu  per  year  of  natural  gas  to 
Iberville.  FGT  further  states  that 
Iberville  will  construct,  own  and 
operate  the  meter  and  regulation  station. 
Iberville  will  reimburse  FGT  for  the 
$30,000  estimated  construction  costs. 

FGT  states  that  the  proposed 
quantities  to  be  delivered  by  FGT  to 
Iberville  at  the  sub)ect  delivery  point 
will  be  on  an  interruptible  basis  and 
consequently  will  have  no  incremental 
effect  on  FGT's  pipeline  system.  FGT 
states  that  the  proposed  request  will  not 
impact  FGT's  peak  day  deliveries  but 
could  impact  FGT's  annual  gas 
dehveries  up  to  182,500  MMBtu. 

FGT  states  that  the  proposed  activity 
described  herein  is  not  prohibited  by  its 
existing  tariff  and  that  it  has  sufficient 
capacity  to  continue  all  services  without 
detriment  or  disadvantage  to  FGT's 
other  customers.  FGT  further  states  that 
the  total  volumes  to  be  delivered  after 
this  request  will  not  exceed  the  total 
volumes  delivered  prior  to  this  request 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
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authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lok  D.  CaslMll. 

Secretary.  , 

[FR  Doc.  97-30883  Filed  11-24-97;  8:45  am] 

BRXMQ  cooc  enr-Ai-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

(Docket  No.  CPM-1S2-002I 

Kansas  PIpelirte  ComfMny;  Notice  of 
Supplement  to  Amendment 

November  19, 1997. 

Take  notice  that  on  November  12. 
1997.  Kansas  Pipeline  Company. 
majority  owner  and  operator  of 
Riverside  Pipeline  Company,  L.P. 
("Kansas  Pipeline"),  8325  Lanexa  Drive, 
Suite  400.  Lenexa,  Kansas  66214,  filed 
a  letter,  a  corrected  pro  forma  tariff 
sheet  and  alternative  pro  forma  tariff 
sheets  to  supplement  its  amendment  to 
its  proposed  tariff  that  is  the  subject  of 
the  Commissicm's  October  3, 1997  order 
in  the  above  docketed  proceeding. 
Kansas  Pipeline  Company,  et.  at.,  81 
FERC  1  61.005  (1997). 

On  OctobOT  21. 1997.  Kansas  Pipeline 
filed  pro  forma  tariff  Sheet  Nos.  18  and 
19  proposing  to  implement  negotiated 
transportation  rates  with  its  largest 
customers,  Western  Resources,  Inc.,  and 
Missouri  Gas  Energy,  a  Division  of 
Southern  Union  Company.  The  original 
pro  forma  sheets  reflect  unbundled 
negotiated  transportation  rates  exclusive 
of  costs  associated  with  the  Transok. 
Inc..  lease. 

By  this  supplement,  Kansas  Pipeline 
corrects  a  mathematical  error  to  Sheet 
No.  18  and  submits  Alternative  pro 
forma  Sheet  Nos.  18  and  19  which 
depict  rates  that  will  be  used  if  Kansas 
Pipeline  continues,  in  the  interim,  to 
provide  service  to  these  two  customers 
iinder  the  Transok  lease. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
December  1. 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  virill 
not  serve  to  make  the  protestants  parties 


to  the  proceedings.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commissicm's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  ov^n  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Kansas  Pipeline  to 
appear  or  be  represented  at  the  hearing. 
Lok  D.  CmImU, 
SecTvtary. 

[FR  Doc  97-30881  Filed  11-24-97;  8:45  am] 
atLLMQ  oooc  sriT-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP9e-e3-000] 

Koch  Qats«»ay  Pipeilite  Company; 
Texas  Gas  Tranamlssion  Corporation; 
Notice  of  Joint  Application  for 
Abar>donment 

November  19, 1997. 

Take  notice  that  on  November  12, 
1997.  Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston.  Texas 
77251  and  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  P.O.  Box 
20008.  Owensboro,  Kentucky  42304 
filed  a  joint  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  requesting  permission  and 
approval  to  abandon  a  natural  gas 
exchange  service  between  Koch  and 
Texas  Gas  which  was  authorized  in 
Docket  No.  CP61-79,i  as  amended,  and 
provided  under  Koch's  Rate  Schedule 
X-12  in  its  FERC  Gas  Tariff,  Original 
Volume  Na  2  and  Texas  Gas's  FERC 
Rate  Schedule  X-27.  Original  Volume 


No.  2.  The  application  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Koch  and  Texas  Gas  state  that  this 
exchange  service  is  no  longer  required 
and  request  that  the  Commission  grant 
abandonment  of  this  obsolete  service 
commitment.  By  letter  dated  April  18. 
1996.  Texas  Gas  notified  Koch  of  its 
desire  to  terminate  the  August  30. 1960 
exchange  agreement,  effective  July  18, 
1996. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
Ciecember  10, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  b»  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  v«rill  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will.be 
unnecessary  for  Koch  and  Texas  Gas  to 
appear  or  to  be  represented  at  the 
hearing. 

Lois  D.  CasheU, 

Secntary. 

(FR  Doc  97-30884  Filed  11-24-97;  8:45  am) 

iUJNa  ooH  tnr-M-M 


'  Sm  24  FFC  1009  (ISM). 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-79-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

November  19, 1997. 

Take  notice  that  on  November  12, 
1997,  NorAm  Gas  Transmission 
Company  (NorAm),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-79-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  permission  and  approval  to 
abandon  a  portion  of  NorAm 's  Line  2- 
T  located  in  Roger  Mills  County, 
Oklahoma,  and  a  portion  of  its  Line  5 
located  in  Grant  and  Kay  Counties, 
Oklahoma.  NorAm  makes  such  request 
under  its  blanket  certificate  issued  in 
Docket  Nos.  CP82-384-000  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NorAm  proposes  to  abandon  segments 
of  two  lines  that  it  acquired  as  part  of 
its  merger  with  Consolidated  G>as 
Utilities  Corporation,*  because  the 
expected  revenue  recovery  does  not 
justify  the  expenditure  to  relocate  those 
line  segments.  It  is  stated  that  both  lines 
serve  ARKLA,  a  division  of  NorAm 
Energy  Corporation. 

Line  2-T  is  comprised  of  59,277  feet 
of  3-inch  line.  NorAm  is  proposing  to 
abandon  53,764  feet  of  Line  2-T,  along 
with  nine  active  and  six  inactive  rural 
domestic  taps.  It  is  stated  that  the 
remaining  5,513  feet  of  Line  2-T  wrill 
continue  to  serve  ARKLA's  Cheyenne 
town  border  station  without 
interruption.  NorAm  avers  that  planned 
construction  by  the  Oklahoma 
Department  of  Transportation,  dictates 
that  the  above  mentioned  facilities  be 
abandoned  or  moved  from  the  public 
right-of-way. 

Line  5  is  comprised  of  115,838  feet  of 
8-inch  to  12-inch  line.  NorAm  is 
proposing  herein  to  abandon  a  43.824 
foot  8-inch  segment  of  Line  5.  along 
with  19  active  and  one  inactive  rural 
domestic  tap.  NorAm  indicates  that  this 
segment  of  Line  5,  is  likewise  located  on 
a  county  right-of-way. 

NorAm  estimates  it  would  cost 
$327,000  to  relocate  that  segment  of 
Line  2-T,  indicating  that  segment  of 
Line  2-T  generates  an  annual  revenue  of 


•  See  24  FPC  81.  CPaO-79. 


approximately  $200.  NorAm  further 
indicates  that  the  subject  segment  of 
Line  5,  has  an  estimated  yearly  lost  and 
unaccounted  for  gas  cost  of  $62,740 — 
compared  to  the  Approximate  $583  of 
aimual  revenue  that  is  generated  by  that 
segment  of  Line  5. 

NorAm  states  that  it  has  paid  to 
convert  each  active  customer  to  an 
alternate  source  of  fuel. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-30882  Filed  11-24-97;  8:45  am) 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-484-000] 

PECO  Energy  Company;  Notice  of 
Filing 

November  19, 1997. 

Take  notice  that  on  October  30, 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and  MC^  Inc., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreeinent  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Peimsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  an 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  1, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bocome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FRDoc.  97-30887  Filed  11-24-97;  8:45  am] 

BHJJNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  ERea-38&-000] 

PECO  Energy  Company;  Notice  of 
Filing 

November  19, 1997. 

Take  notice  that  on  October  30, 1997, 
PECO  Energy  Company  (PECO),  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and  Enron 
Power  Marketing  Inc.,  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions    *' 
contained  with  the  Form  of 
Transmission  Agenf'y  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comihission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
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December  1, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  mil  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CadMll. 
Secretary. 

|FR  Doc.  97-30886  Filwl  11-24-97;  9:45  am] 
■LUNQ  C00Cfn7-M-M 


DEPARTMENT  OF  ENERGY 

FMteral  Energy  Regulatory 
Conunlaalon 

{DodEM  Na  ER9e-M6-00q 

PECO  Enargy  Company;  Nolica  of 
FHIng 

Novnnber  19, 1907. 

Take  notice  that  on  October  30. 1997. 
PECO  Energy  Company  (PECO),  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  Enron  Power  Marketing  Inc., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  writh  the  Form 
of  Installed  Capacity  Allocation 
Agreement  filed  by  PECO  with  the 
Commission  on  October  3, 1997,  at 
Docket  No.  ER98-2&-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regiilatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
December  1, 1997.  Protests  will  be 
considered  \rj  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beN:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secnbuy. 

[FR  Doc.  97-30889  Filed  11-24-97;  8:45  am) 

MUJNQ  OOOC  STIT-OI-ll 

DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commiseion 

[Doclwt  Na  ER9e-388-000] 

PECO  Energy  Company;  Notice  of 
Rling 

November  19, 1997. 

Take  notice  that  on  October  30, 1997. 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and 
Allegheny  Energy  Solutions  Inc., 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Conunission  on 
October  3.  1997,  as  part  of  the  joint 
filing  by  the  Peimsylvania  Public  Utility 
Commission  and  the  Pennsylvania  P)M 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  1 ,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  Mrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 

Lota  D.  Cashell. 

Secrrtoiy. 

[FR  Doc.  97-30890  Filed  11-24-97;  8:45  am| 

MJJMO  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER»a-38»-0001 

PECO  Energy  Company;  Notice  of 
Hiing 

November  19, 1997. 

Take  notice  that  on  October  30. 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and 
Delmarva  Power  &  Light  d/b/a 
Connective  Energy  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of 
Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  P)M 
Utilides  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  1. 1997.  Protesto  will  be 
considered  by  the  Conunission  in 
detennining  the  appropriate  action  to  be 
taken,  but  wrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  poson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lota  D.  Cashell. 
Secniarf. 

(FR  Doc.  97-30891  Filed  11-24-97;  8:45  am] 
BIUJNQ  COM  t717-«l-H 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsalon 

(Doclwt  No.  CP98-84-000] 

The  Peoples  Gas  Light  and  Coke 
Company;  Notice  of  Application 

November  19, 1997. 

Take  notice  that  on  November  12, 
1997,  The  Peoples  Gas  Light  and  Coke 
Company  (Peoples  Gas).  130  East 
Randolph  Drive,  Chicago,  Illinois  60601, 
filed  in  Docket  No.  CP98-84-000,  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  as  amended,  and 
Section  284.224  of  the  Commission's 
Regulations,  for  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  Peoples  Gas  to  provide  firm 
and  interruptible  transportation  services 
in  interstate  conunerce,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Peoples  Gas  is  a  public  utility  and  its 
rate  and  tari&  are  subject  to  regulation 
by  the  Illinois  Commerce  Commission. 
Peoples  Gas  is  engaged  in  the  business 
of  purchasing  and  storing  natural  gas 
and  distributing  and  selling  natural  gas 
to  approximately  840,000  retail 
customers  within  the  City  of  Chicago. 
Illinois.  Peoples  Gas  owns  and  operates 
a  distribution  system  within  the  City  of 
Chicago  and  it  owns  and  operates  a 
storage  field  located  in  central  Illinois. 
Peoples  Gas  states  that  it  owns  and 
operates  a  looped  pipeline  (30-inch  and 
42-inch)  which  connects  the  storage 
field  with  its  distribution  system. 
Peoples  Gas  claims  that  these  facilities 
are  subject  to  the  Illinois  Commission's 
jurisdiction.  Peoples  Gas  asserts  that 
these  facilities  currently  serve  only 
retail  customers  in  Illinois  and  that  it  is 
not  authorized  to  provide  interstate 
services  subject  to  the  Commission's 
jurisdiction. 

Peoples  Gas  notes  that  its  facilities 
interconnect  with  four  interstate 
pipelines,  namely  ANR  Pipeline 
Company,  Midwestern  Gas 
Transmission  Company,  Natural  Gas 
Pipeline  Company  of  America  and 
Tninkline  Gas  Company.  Peoples  Gas 
claims  that  it  could  alsohave 
interconnections  with  Northern  Border 
Pipeline  Company  and  Alliance 
Pipeline  Company  if  these  projects  are 
approved  and  completed.  Since  these 

pipelines  are  tied  to  major  gas       

producing  re^dhs  in  the  United  States 
and  Canada.  Peoples  Gas  feels  that  it  is 

strategically  located  to  provide 

transportation  service  in  the  Chicago, 
Illinois  market  area.  By  transporting  gas 
on  behalf  of  other  local  distribution 


companies,  producer/marketers  and  end 
users.  Peoples  Gas  claims  that  it  will 
enhance  competition  in  the  Chicago 
market  by  facilitating  pooling,  providing 
additional  options  for  shippers  serving 
midwest  markets  and  for  end  users  in 
those  markets  by  linking  existing  and 
proposed  pipelines,  and  improving 
liquidity  in  the  commodity  market  at 
the  Chicago  citygate. 

Peoples  Gas  asserts  that  during  the 
twelve-month  period  ending  September 
30, 1997,  it  received  287,644  Mdth  of 
gas  from  all  sources  into  its  system 
within  or  at  the  boundary  of  the  State 
of  Illinois.  Peoples  Gas  states  that  it 
does  not  currenUy  provide  wholesale 
transportation  services  and  none  of  the 
gas  received  during  the  most  recent 
period  was  exempt  6t)m  the 
Commission's  regulation  by  reason  of 
Section  1(c)  of  the  NGA.  Peoples  Gas 
states  that  all  of  the  gas  received  was 
exempt  fitim  the  Commission's 
jurist^ction  by  reason  of  section  1(b)  of 
the  NGA  since  all  of  such  gas  was 
purchased  for  the  purpose  of 
distribution  to  end  users  within  Illinois 
and  was  subject  to  the  Illinois 
Commission  jurisdiction.  Peoples  Gas 
filed  its  proposed  rates  in  its 
contemporaneously  filed  application  in 
Docket  No.  PRg8-l-000  for  approval  of 
rates  purauant  to  Sections  284.123  and 
284.224  of  the  Commissions  Regulations 
(18  CFR  284.123  and  284.224)  Peoples 
Gas  states  that  it  will  comply  with  the 
conditions  of  Section  284.224(e)  of  the 
Commission's  regulations. 

Any  pereon  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  en  or  before 
December  10, 1997,  file  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  D.C 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to' 


the  jurisdiction  conferred  upon  the- 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  p>ermi5sion  and 
approval  for  the  proposed  abandonment 
and  grant  of  certificate  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Peoples  Gas  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secntaiy. 

[FR  Doc.  97-30885  Filed  11-24-97;  8:45  am] 
HLUNO  CODE  STIT-OI-M 


Federal  Energy  Regulatory  Commission 
bySeetlOBsTand  is  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9e-86-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Application  for 
AbarKlonment 

November  19, 1997. 

Take  notice  that  on  November  12, 
1997,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
(77056-5310,  filed  an  application 
purstiant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
granting  permission  and  approval  to 
abandon  certain  facilities  in  place  and 
by  removal,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Texas  Eastern  requests 
authorization  to  abandon  the  Point  Au 
Chien  compressor  station;  lateral  lines 
40-E-ll,  40-E-12,  40-E-13,  and  40-F: 
and  certain  meter  stations  and 
appurtenant  fecilities.  All  of  the 
fadlities  for  which  Texas  Eastern  seeks 
abandonment  authority  for  are  located 
in  Lafourche  and  Terrebonne  Parishes, 
Louisiana.  Texas  Eastern  states  that 
neither  it  nor  its  customers  are  utilizing 
the  subject  facilities.  In  addition,  Texas 
Eastern  states  that  it  does  not  propose  to 
attach  any  new  sources  of  natural  gas  to 
the  subject  facilities. 
.Any  person  desiring  to  be  heard  or  to 


be  held  without  further  notice  before  the 


make  any  protest  with  reference  to  said 
application  should  on  or  before 
DecemberJO,  1997,  file  with  the  Federal 
Enwgy  Regulatory  Commission,  888  1st 
Street.  NE,  Washington,  D.C.  20426.  a 
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motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Conunission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  bearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Eastern  to  appear 
or  to  be  represented  at  the  hearing. 
LofaaCadMU. 
Secretary. 

(FR  Doc.  97-30886  Filed  11-24-97:  8:45  am) 
I  oooc  tn7-*i-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

pocket  No.  RP«7-40e-00(q 

TraHbiazar  Pipeline  ComfMny;  Notice 
of  Informal  Settlement  Conf ererKe 

Novemba  19, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  December  4. 1997 
at  10:00  a.m.,  to  continue  through 
December  5, 1997  as  needed,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wisliing  to  become  a 


party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Robert  Young  at  (202)  208-5705 
or  Thomas  Burgess  at  (202)  208-2058. 
LoiaaCMheU, 
Secretary. 
(PR  Doc.  97-30892  Filed  11-24-97:  8:45  am] 

MUJNO  CODE  STIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42193:  FRL-6759-3I 

EfKlocrine  Dlaruptors;  Notice  of  Public 
Meeting 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA) 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  announcing  the  sixth 
meeting  of  the  Endocrine  Disruptors 
Screening  and  Testing  Advisory 
Committee  (EDSTAC),  a  committee 
established  under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  to  advise  EPA  on  a  strategy  for 
screening  chemicals  and  pesticides  for 
their  potential  to  disrupt  endocrine 
function  in  humans  and  wildlifa. 
DATES:  The  meeting  will  begin  on 
December  2  at  9  a.m.  and  is  scheduled 
to  adjourn  December  3  at  12  p.m.  A 
public  comment  period  will  be  held  on 
the  evening  of  December  2  from  7  p.m. 
to  9  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Rosen  Hotel.  9840 
International  Drive,  Orlando,  FL.  The 
telephone  number  at  the  hotel  is  407- 
354-9840;  hx:  407-248-0865. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Anthony  Maciorowski  (telephone:  202- 
260-3048)  or  Mr.  Gary  Timm 
(telephone:  202-260-1859)  at  EPA.  To 
obtain  additional  information  please 
contact  the  contractor  assisting  EPA 
with  meeting  facilitation  and  logistics: 
Ms.  Tutti  Otteson,  The  Keystone  Center, 
P.O.  Box  8606,  Keystone,  CO  80435. 
Telephone:  970-468-5822;  fax:  970- 
262-0152;  email:  tottesonOkeystone.oig. 
SUPPLEMENTARY  INFORMATION:  EPA's 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  is  taking  the  lead  for 
the  Agency  on  endocrine  disruptor 
screening  and  testing  required  by  recent 
legislation  (i.e.,  reauthorization  of  the 
Safe  Drinking  Water  Act  and  the  Food 
Quality  Protection  Act)  and  has  formed 
an  advisory  committee  (EDSTAC)  to 
provide  advice  and  counsel  to  the 


Agency  on  a  strategy  to  screen  and  test 
chemicals,  including  pesticides,  for 
their  potential  to  disrupt  endocrine 
function  in  humans,  fish,  and  wildlife. 
It  is  proposed  that  the  agenda  for  this 
meeting  include  the  following  topics: 

1.  A  report  from  the  Screening  and 
Testing  Work  Group— Further 
discussion  of  Tier  1  screening  assays — 
Proposals  for  Tier  2  testing. 

2.  An  update  on  the  Communication 
Strategy  from  the  Communications  and 
Outreach  Work  Group. 

3.  A  report  bom  the  Priority  Setting 
Work  Group — Proposals  for  handling 
mixtures  and  polymers — Update  on 
other  topics. 

Dated:  November  20, 1997. 

William  H.  Sanders. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-31127  Filed  11-21-97;  2:49  pm) 
MLUNQ  cooE  asso-ao-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Put)flc  Information 
Collection(a)  Submitted  to  0MB  for 
Review  and  Approval 

November  17, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciirrently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  December  26, 
1997.  If  you  anticipate  that  you  will  be 
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submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley^cc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-4ia-O214  or  via  internet  at 
jboley^cc.gov. 

SUPPLBIENTARY  INFORMATION: 

OMB  Control  Number:  306O-Q739. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish 
Competitive  Safeguards  for  Local 
Exchange  Carrier  Provision  of 
Commercial  Mobile  Radio  Services. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  state,  local  or  tribal  government. 

Number  of  Respondents:  19. 

Estimated  Time  Per  Response:  6,056 
hoius. 

Cost  to  Respondents:  $1,003,000. 

Total  Annual  Burden:  116,456  hours. 

Needs  and  Uses:  Incumbent  Local 
Exchange  Carriers  (LECs)  offering  in- 
region  broadband  Commercial  Mobile 
Radio  Services  (CMRS)  must  do  so 
through  a  separate  affiliate.  The  CMRS 
affiliate  must  maintain  separate  books  of 
accounts  and  will  be  subject  to  the 
Commission's  joint  cost  and  affiliate 
transaction  rules.  The  Commission 
imposes  the  recordkeeping  collection  to 
ensure  that  incumbent  LECs  providing 
in-region  broadband  CMRS  through  a 
separate  affiliate  are  in  compliance  with 
the  Communications  Act.  as  amended, 
and  with  Commission  policies  and 
regulations. 

OAfB  Control  Number:  3060-0698. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish  a  Radio 
Astronomy  Coordination  Zone  in  Puerto 
Rico  (ET  E)ocket  No.  96-2.  RM-8165; 
Report  and  Order). 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
state,  local  or  tribal  government 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  1  hour. 

Cost  to  Respondents:  $3,000. 

Total  Annual  Burden:  300  hours. 

Needs  and  Uses:  The  Report  and 
Order  establishes  a  Coordination  Zone 
that  covers  the  Islands  of  Puerto  Rico, 


Desecheo,  Mona,  Vieques,  and  Culebra 
within  the  Commonwealth  of  Puerto 
Rico  (the  Purato  Rico  Islands).  The 
Coordiiiation  Zone  and  notifications 
procedures  will  enable  the  Arecibo 
Radio  Astronomy  Observatory 
(Observatory)  to  receive  information 
needed  to  assess  whether  an  applicant's 
proposed  operations  will  cause  harmful 
interference  to  the  Observatory's 
operations  and  will  promote  efficient 
resolution  of  problems  coordination 
between  applicants  and  the 
Observatory. 

Federal  Communications  Commiuion. 

William  F.  Catmi, 

Acting  Secretary. 

(FR  Doc.  97-30849  Filed  11-24-97;  8:45  am) 

BHJJNQ  CODE  STIZ-OI-U 


FEDERAL  COMMUNICATIONS  • 

COMMISSION 

Notice  of  Public  Information 
Cdlectionfs)  Submitted  to  OMB  for 
Review  and  Approval 

November  19, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  imless  it  displays  a 
ciirrently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  felling  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  December  26, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  liAed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St. 
"N.W.,  Washington,  EX:  20554  or  via 
internet  to  jboley4lcc.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyOfcc.gov. 

SUPPLBiENTARY  INFORMATION: 

OMB  Control  Number:  3060-0621. 

Title:  Rules  and  Requirements  for 
Broadband  PCS  Licenses. 

Form  Number  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  state,  local  or 
tribal  government. 

Number  of  Respondents:  3,000. 

Estimatea  Time  Per  Response:  Ranges 
from  .50-20  hours. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  14,044  hotirs. 

Needs  and  Uses:  The  information 
requested  provides  the  Commission 
with  information  to  determine  the  legal, 
technical  and  other  qualifications  of 
applicants  to  obtain  a  broadband 
Personal  Communications  Service  (PCS) 
license.  The  information  is  also  used  to 
determine  whether  grant  of  an 
application  will  serve  the  public 
interest,  convenience  and  necessity.  The 
staff  uses  the  information  to  ensure  that 
licensees  who  acquire  their  licenses 
through  competitive  bidding  are  not 
unjustly  enriched  by  premature  transfer 
of  their  licenses. 

OKfB  Control  Number:  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  20,860 
respondents;  107,872  annual  responses. 

Estimated  Time  Per  Response:  Ranges 
from  .25  to  600  hours. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  266,555  hours. 

Needs  and  Uses:  The  information 
requested  provides  the  Commission 
with  information  to  determine  the  legal, 
technical  and  other  qualifications  of 
applicants  to  operate  a  station  in  the 
Public  Mobile  Services.  The  information 
is  also  used  to  determine  whether  grant 
of  an  application  will  serve  the  public 
interest,  convenience  and  necessity.  The 
staff  uses  the  information  to  ensure  that 
applicants  and  licensees  comply  with 
ownership  and  transfer  restrictions. 
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Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-30901  Filed  11-24-97;  8:45  am] 

BHJJNG  COM  ena-oi-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

PA-07-2420;  Report  Na  AUC-17-0 
(Auction  No.  17)] 

Opportunity  for  Reply  Comment  on 
Reserve  Prices  or  Minimum  Openlrtg 
Bids  for  LMOS  Auction  Extended 

Released:  November  18, 1997. 

When  rcc  licenses  are  subject  to 
auction  [i.e.,  because  they  are  mutually 
exclusive)  the  recently  enacted 
Balanced  Budget  Act  of  1997  calls  upon 
the  Conunission  to  prescribe  methods 
by  which  a  reasonable  reserve  price  will 
be  required  or  a  minimum  opening  bid 
established,  unless  the  Commission 
determines  that  a  reserve  price  or 
minimum  bid  is  not  in  the  public 
interest.  The  Commission  recently 
annouinced  the  auction  of  986  licenses 
for  the  Local  Multipoint  Distribution 
Service  ("LMDS"),  and  originally  set  an 
auction  conunencement  date  of 
December  10.  1997  (62  FR  53629. 
October  15,  1997),  later  rescheduled  to 
February  18, 1998  by  Public  Notice 
released  on  November  10, 1997.  This 
dociunent  is  available  in  the 
Commission's  OfBce  of  Public  Afhirs. 
1919  M  Street,  N.W.,  Room  202, 
Washington,  DC  20554.  In  anticipation 
of  that  auction  and  in  light  of  the 
Balanced  Budget  Act.  the  Commission 
proposed  that  minimum  opening  bids 
be  established  for  the  LMDS  auction, 
that  they  be  calculated  under  a  specific 
iterated  formula,  and  that  the 
Commission  have  discretion  to  lower 
the  minimum  opening  bids  as  it  deems 
appropriate.  Because  of  the  inuninence 
of  the  auction,  the  Conunission  sought 
comment  on  its  proposals  under  a 
schedule  that  provided  a  somewhat 
abbreviated  deadline  for  reply 
comments. 

The  Commission  received  comments 
from  the  following  parties: 

BroadBand.  Inc. 

Cornerstone  Wireless  Communications, 

LL.C 
East  Ascension  Telephone  Company,  Inc. 
Eclipse  Communications  Corporation 
Fremont  Telcom  Co. 
HighSpeed.Com.  L.LC 
Horizon  Personal  Communications,  Inc. 
JATO  Communications  Corp. 
Midwest  Wireless  Communications,  L.LC 
Montana  Wireless,  Inc. 
North  Alabama  Cellular.  LLC 
Pioneer  Telephone  Association.  Inc. 


Richard  L  Vega  Group,  Inc. 

Spectraware  Corporation 

Tel/Logic  Inc. 

Thomas  F.  Mitts  and  Pappas  Telecasting 

Companies 
U.S.  WaveLinlc  Telecommunications,  LP. 
U.S.  Wireless  Communications,  Inc. 
Vanguard  Cellular  Systems,  Inc. 
VIPC 

Virginia  Tech  Foundation,  Inc. 
WinStar  Communications,  Inc. 
Zip  Communications  Corporation 

A  reply  comment  was  received  from 
the  National  Telephone  Cooperative 
Association. 

More  recently,  the  Commission 
postponed  the  auction  commencement 
date  until  February  18, 1998.  Because  of 
the  additional  time  available  prior  to  the 
commencement  of  the  auction,  the 
Commitoion  hereby  reopens  the  period 
for  reply  comments  on  its  above- 
referenced  proposals  regarding 
mfcimum  opening  bids.  Reply 
comments  therefore  will  be  due  on  or 
before  December  1,  1997.  To  file 
formally,  parties  must  submit  an 
original  and  four  copies  to  the  Office  of 
the  Secretary,  Room  222, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  diuing 
regular  business  hours  in  the  FCC 
Public  Reference  Room.  Room  239.  1919 
M  Street,  N.W.,  Washington,  D.C.  20554. 

For  further  information  concerning 
this  proceeding,  contact  Brett  Tamutzer. 
Auctions  and  Industry  Analysis 
Division.  Wireless  Telecommunications 
Bureau,  at  (202)  418-0660. 

Federal  Communications  Commission. 

William  F.  Catoa. 

Acting  Secretary. 

[FR  Doc  97-30848  Filed  11-24-97;  8:45  am] 

■■JJNQ  CODE  STIS-OI-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:41  a.m.  on  Wednesday,  November 
12, 1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  moticm  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Ellen  S.  Seidman  (Director, 
Office  of  Thrift  Supervision),  concurred 
in  by  Ms.  Julie  Williams,  acting  in  the 
place  and  stead  of  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 


and  Acting  Chairman  Andrew  C.  Hove, 
Jr..  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Stiwt,  NW.,  Washington,  DC. 

Dated:  November  IB,  1997. 
Federal  Deposit  Insurance  Corporation. 
James  D.  LaPierre. 
Deputy  Executive  Secretary. 
(FR  Doc.  97-31025  Filed  11-20-97;  4:35  pm) 

BtUMQ  COOC  f714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b),  notice  is  hereby  given  that 
at  10:04  a.m.  on  Tuesday.  November  18. 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insiuance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate,  supervisory,  and  resolution 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director.  Office  of  Thrift 
Supervision),  seconded  by  Director 
Joseph  H.  Neely  (Appointive), 
concurred  in  by  Ms.  Julie  Williams, 
acting  in  the  place  and  stead  of  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  and  Acting  Chairman 
Andrew  C.  Hove.  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  requiie 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B).  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c)(9)(A){ii)).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington. 
D.C 
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Dated:  November  18, 1997. 
Federal  Deposit  Insurance  Corporation. 
Jamaa  D.  LaPierre, 
Deputy  Executive  Secretary. 
[FR  Doc.  97-31026  Filed  11-20-97;  4:35  pm) 
BILUNG  CODE  en4-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreenient(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Conunission,  800 
North  Capitol  Street,  NW..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-008090-041. 

Title:  Mediterranean  North  Pacific 
Coast  Freight  Conference. 

Parties: 

Med  Pacific  Express 

Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  discuss  and 
agree,  with  volimtary  adherence,  on 
rates  to  be  charged  for  the  carriage  of 
open  tarifT  items  and  would  reduce  the 
independent  action  notice  period 
applicable  to  direct  vessel  calls  at  San 
Francisco  and  Oakland  &t)m  ten 
calendar  days  to  two  business  days.  It 
would  also  permit  meihbers  that 
provide  direct  vessel  service  to 
Portiand,  Oregon,  or  serve  Seattie  via 
Portiand  to  offer  individual  service 
contracts  for  those  ports. 

Agreement  No.:  202-011375-034. 

Title:  Trans- Atiantic  Conference 
Agreement  ("TACA"). 

Parties: 

AUantic  Container  Line  AB 
Cho  Yang  Shipping  Co..  Ltd. 
DSR-Senator  Lines 
Hanjin  Shipping  Co.,  Ltd. 
Hapag-LIoyd  Container  Linie  GmbH 
Hyundai  Merchant  Marine  Co.,  Ltd. 
Mediterranean  Shipping  Co.,  S.A. 
A.P.  Moller-Maersk  Line 
Orient  Overseas  Container  Line  (UK) 

Ltd. 
Nepttme  Orient  Lines  Ltd. 
Nippon  Yusen  Kaisha 
POL-Atiantic 
P&O  Nedlloyd  B.V. 
P8cO  Nedlloyd  Limited 
Sea-Land  Service,  Inc. 
Tecomar  S.A.  de  C.V. 
^  Transportation  Maritime  Mexicana, 


S.A.  de  C.V. 

Synopsis:  The  proposed  modification 
(1)  authorizes  the  parties  to  consider 
and  act  upon  proposals  and 
recommendations  of  the  Equipment 
Interchange  Discussion  Agreement 
(FMC  No.  202-011284),  and  (2)  deletes 
expiration  dates  attached  to  exceptions 
to  service  contract  through  rate  and 
assessorial  charge  guidelines  applicable 
to  shipments  to  and  from  the  territory  of 
the  former  Soviet  Union. 

Agreement  No.:  232-011521-004. 

Title:  Hanjin/Tricon  Far  East  Services 
Slot  Charter  Agreement. 

Parties:  ' 

Hanjin  Shipping  Co.,  Ltd. 

Cho  Yang  Shipping  Co.  Ltd. 

DSR-Senator  Lines  GmbH 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  ports  in  Europe, 
the  Middle  East,  Asia,  Canada,  and 
Central  America.  It  also  changes  the 
name  of  the  Agreement  to  the  Hanjin/ 
Tricon  Slot  Charter  Agreement. 

Agreement  No.:  232-011519-003. 

Title:  Tricon/Hanjin  Transpacific 
Agreement. 

Parties: 

Hanjin  Shipping  Co.,  Ltd. 

Cho  Yang  Shipping  Co.  Ltd. 

DSR-Senator  Lines 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  ports  in  Europe, 
the  Middle  East,  Asia,  Canada,  and 
Central  America.  It  changes  the  name  of 
the  Agreement  to  the  Tricon/Hanjin 
Agreement  and  replaces  and  supersedes 
Agreements  No.  232-011475  (the 
Hanjin/Tricon  Agreement)  and  232- 
011501  (the  Hanjin/Tricon  Panama 
Agreement). 

Agreement  No. :  207-01 1 586-001 . 
Title:  TransroU  Navegacao,  S.A./NPR 
Holding  Corp.  Joint  Venttu«  Agreement. 
Parties; 

Transroll  Navegacao,  S.A. 
NPR  Holding  Corporation 

Synopsis:  The  proposed  Agreement 
reflects  Transroll  Navegacao 's 
assignment  of  its  rights  and  obligations 
under  the  Agreement  to  Transroll 
Maritime  Services,  Ltd.,  a  newly  created 
Liberian  subsidiary. 

Agreement  No.:  202-01 1587-001. 

Title:  United  States  South  Eiut)pe 
Conference. 

Parties: 

A.  P.  Moller-Maersk  Line 

PiO  Nedlloyd  B.V. 

P&O  Nedlloyd  Limited 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
would  permit  the  parties  to  apply 


surcharges  to  service  contracts  at  the 
level  set  in  the  Agreement  tariff  or  at 
some  higher  level  at  the  time  the 
contract  is  signed  and  it  would  permit 
them  to  deviate  frtim  their  tariff  with 
regard  to  currency  and  bunker  fuel 
surcharge  amounts  on  such  items. 

Agreement  No.:  232-011594. 

Title:  Sea-Land/Dole  Space  Charter- 
Agreement. 

Parties: 

Sea-Land  Service,  Inc. 

Dole  Ocean  Liner  Express 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  to 
each  other,  and  to  engage  in  related 
activities,  including  providing  terminal 
services  to  each  other,  interchanging 
containers  and  related  equipment,  and 
agreeing  on  sailing  schedules,  in  the 
trade  between  United  States  AUantic 
and  Gulf  ports  and  ports  in  Puerto  Rico, 
and  U.S  inland  and  coastal  points 
served  via  such  ports,  on  the  one  hand, 
and,  on  the  other  hand,  ports  in 
Guatemala,  Hondtuas,  Costa  Rica. 
Nicaragua,  and  El  Salvador,  and  inland 
and  coastal  points  via  such  ports. 

Agreement  No.:  224-201041. 

Title:  Port  of  New  Orleans/ 
International  Shipholding  Corp. 
Terminal  Agreement. 

Parties: 

Port  of  New  Orleans 
. .  International  Shipholding 
Corporation 

Synopsis:  The  proposed  Agreement 
establishes  dockage  rates  for  LASH 
mother  vessels  owned  and/or  operated 
by  Waterman  Steamship  Corporation, 
Central  Gulf  Lines,  Inc.,  and  Forest 
Lines,  Inc.  The  term  of  the  Agreement 
continues  until  September  30, 1998. 
This  Agreement  supersedes  Agreement 
No.  224-200852. 

Dated:  November  20, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

[FR  Doc.  97-30908  Filed  11-24-97;  8:45  am] 
BtUMQ  OOOe  <730-01-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
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not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission. 
Washington.  D.C.  20573. 

J.E.S.  Forwarding  Inc.,  130A 
Kinderkamack  Road,  Montvale.  NJ 
07645.  Officer:  John  E.  Staib.  Jr.. 
President 

A  A  Shipping,  100  Market  Street.  Suite 
116.  Inglewood,  CA  90301,  Peter 
Mozie.  Barbara  Mozie.  Partnership 

Dated:  November  19, 1997. 
JoMph  C  PoUdng. 
Secretaiy. 

(FR  Doc  97-30871  Filed  11-24-97;  8:45  am] 
MJJNaOOM  •n*>«i-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  tor  Di 
Prevention 


Control  and 


Board  of  Scientific  Counselors, 
National  Center  for  Infectioijs 
(BSC,  NOD):  Notice  of  Charter 


This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6. 1972.  that  the  Board 
of  Scientific  Counselors,  National 
Center  for  Infectious  Diseases  (BSC. 
NdD),  Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-year  period  beginning  October 
31. 1997,  through  October  31.  1999. 

For  further  information,  contact 
Joseph  EL  McDade,  Ph.D.,  Acting  Deputy 
Director.  National  Center  for  Infectious 
Diseases,  CDC,  1600  Clifton  Road,  m/s 
C20.  Atlanta.  Georgia  30333. 


Dated:  November  19, 1997. 
Carolyii  J.  RuaMll, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc  97-30900  Filed  11-24-97;  8:45  am] 

■NJJNO  COOC  41«S-1«-P 


DEPARTMEKT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantarsfor 
Prevention 


Control  and 


CDC  Advisory  Commlttaa  on  HIV  and 
STD  Pravantion:  Masting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  CDC  Advisory  Committee  on  HIV 
and  STD  Prevention. 

rimes  and  Dotes:  8:30  a.m.-5  pjn., 
December  16, 1997.  8:30  a.m.-3  p.m.. 
December  17, 1997. 

Place:  Corporate  Square  Office  Park, 
Corporate  Square  Boulevard,  Building  11. 
Room  1413.  Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room  will 
accommodate  approximately  100  people. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HIV 
and  STD  prevention  efforts  including 
maintaining  surveillance  of  HIV  infection, 
AIDS,  and  STDs.  the  epidemiologic  and 
laboratory  study  of  HIV/ AIDS  and  STDs, 
information/education  and  risk  reduction 
activities  designed  to  prevent  the  spread  of 
HIV  and  STDs,  and  other  preventive 
measiues  that  become  available. 

Matters  to  be  Discussed:  Agenda  items  will 
include  issues  regarding  building  HIV 
prevention  capacity  in  racial/ethnic  minority 
communities:  issues  (pertaining  to  integration 
of  HIV/STD  prevention  efforts;  and 
discussions  on  HIV  surveillance. 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information:  Beth 
Wolfe.  Program  Analyst,  National  Center  for 
HIV,  STD.  and  TB  Prevention.  1600  Clifton 
Road,  N.€..  m/s  E-07.  Atlanta,  Georgia  30333. 
telephone  404/639-8006. 

Dated:  November  19, 1997. 
Caralyii  J.  RusaeU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-30899  Filed  ll-24-«7;  8:45  am) 
iajjNQ  oooc  4ias-ia-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ChMdrsn  and 
Familiaa 

Agency  Racordkeeping/Raporting 
Raqulramants  Undar  Emargancy 
Review  by  the  Offica  of  Managamant 
and  Budget  (OMB) 

rjt7e.-  Annual  Statistical  Report  on 
Children  in  Foster  Homes  and  Children 
in  Families  Receiving  Payments  in 
Excess  of  the  Poverty  Income  Level  from 
a  State  Program  Funded  under  Part  A  of 
Title  IV  of  the  Social  Security  Act 

0\a  No. .  0970-0004. 

Description:  This  information  is 
collected  to  meet  the  statutory 
requirements  of  section  1124  of  Title! 
of  the  Elementary  and  Secondary 
Education  Act  (as  amended  by  Pub.  L. 
103-382).  It  is  collected  by  DHHS  from 
State  public  welfare  agencies  and  turned 
over  to  the  Department  of  Education 
which  uses  it  to  arrive  at  the  formula  for 
allocating  Title  I  grant  funds  to  State 
and  local  elementary  and  secondary 
schools  for  the  purposes  of  providing 
education  assistance  to  disadvantaged 
children. 

Respondents:  States,  Local  and  Tribal 
Government. 


Annual  Burden  Estimates 

Instrument 

Number  o( 
feapumJents 

Numtjerot 
responses 
per  re- 
spondent 

Average 

burden 

twursper 

response 

Total  bur- 
den hours 

ACF-4125 „„ 

52 

1 

6 

312 

Estimated  Toiai  Annual  Burden  Hows:  312. 


Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  April  9,  1997.  A  copy  of 
this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 


Administration  for  Children  and 
Famihes.  Reports  Clearance  Officer, 
Robert  DriscoU  at  (202)  401-9313. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF.  Office 


of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street  N.W., 
Washington.  D.C  20503.  (202)  395- 
7318. 
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Dated:  November  19. 1997. 
BobSarsis. 

Acting  Reports  Clearance  Officer. 
[FR  Doc.  97-30919  Filed  11-24-97;  8:45  am) 

BNXINO  CODE  41t4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docltet  No.  97N-0456] 

Agency  Information  Cdliaction 
Activities:  Proposed  Collection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
reporting  and  recordkeeping 
requirements  relating  to  the  use  of 
narcotic  drugs  in  treating  drug 
addiction.  *. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  26, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 


Section  3506(cH2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility. 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Conditions  for  the  Use  of  Narcotic 
Drugs  for  Treatment  of  Narcotic 
Addiction  Reporting  and 
Recordkeeping  Requirements  (21  CFR 
291.505)  (OMB  Control  Number  0910- 
0140 — Reinstatement) 

Section  303(g)  of  the  Controlled 
Substances  Act  (21  U.S.C.  823(g)) 
provides  for  a  separate  controlled 
substances  registration  for  practitioners 
who  dispense  narcotic  drugs  to 
individuals  for  maintenance  treatment 
or  detoxification  treatment.  This 
separate  registration  is  conditioned  on 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary)  determining 
that  the  applicant  is  a  practitioner  who 
is  qualified  (under  standards  established 
by  the  Secretary)  to  engage  in  the 
treatment  with  respect  to  which 
registration  is  sought.  Section  303(g) 
requires  that  the  Secretary  (and,  by 
delegation,  FDA  and  the  National 
Institute  of  Drug  Abuse):  (1)  Establish 
standards  for  practitioners  who 
dispense  narcotic  drugs  to  persons  for 
maintenance  and/or  detoxification 
treatment;  (2)  determine  whether 
practitioners  who  wish  to  conduct  such 
treatment  are  qualified  under  the 
standards;  and  (3)  determine  whether 
such  practitioners  will  comply  with  the 
standards  regarding  the  quantities  of 
narcotic  drugs  that  may  be  provided  for 
unsupervised  use  by  persons  in  such 
treatment. 


Regulations  found  at  21  CFR  291.505 
were  issued  under  this  authority.  These 
regulations  establish  reporting 
requirements  that  include  an 
application  for  approval  of  use  of 
narcotic  drugs  in  a  narcotic  addiction 
treatment  program  that  must  be 
submitted  to,  and  approved  by,  FDA 
before  the  treatment  program  (which 
may  be  an  individual  or  an 
organization)  may  receive  shipments  of 
narcotic  drugs.  Additional  submissions 
are  required  when  significant  changes 
are  implemented  by  treatment  programs; 
for  some  kinds  of  changes,  the 
regulations  require  FDA  preapproval  of 
the  change  before  it  is  implemented. 
Additional  submissions  and  FDA 
preapproval  are  also  required  if  a 
treatment  program  seeks  an  exemption 
from  certain  requirements.  The 
regulations  contain  no  periodic 
reporting  requirements. 

The  regulations  governing  the  use  of 
narcotic  drugs  for  treatment  of  addiction 
also  contain  recordkeeping 
requirements  that  codify  usual  and 
customary  practices  within  the  medical 
and  rehabilitative  communities.  Because 
the  records  required  by  the  regulations 
■  would  be  kept  even  without  a  regulatory 
requirement,  the  time  and  financial 
resources  necessary  to  comply  with  the 
recordkeeping  requirements  haVe  not 
been  included  in  the  burden  estimate 
below  (see  5  CFR  1320.3(b)(2)). 

FDA  is  requesting  approval  of  the 
following  FDA  forms: 
Form  FDA-2632— "Application  for 
Approval  for  Use  of  Narcotic  Drugs 
in  a  Narcotic  Addiction  Treatment 
Program".  Organizations  or 
individuals  who  wish  to  receive 
-     shipmeOts  of  narcotic  drugs  for  the 
treatment  of  narcotic  addiction  are 
required  to  submit  this  form  in 
duplicate  to  FDA  and  to  the 
appropriate  State  regulatory 
authority.  All  information  and 
attachments  to  the  application  are 
required  by  the  regulation.  The 
application  must  include  a  list  of 
personnel  active  in  the  programi, 
such  as  physicians,  nurses,  and 
counselors;  the  names  of  hospitals, 
institutions,  and  analytical 
laboratories;  and  all  other  facilities 
used  to  provide  necessary  services 
required  by  the  regulations.  Form 
FDA-2632  is  also  used  to  report  to 
FDA  that  a  program  will  relocate, 
change  the  sponsor,  or  dispense 
Levo-Alpha-Acetyl-Methadol 
(LAAM). 
Form  FDA-2633— "Medical 
Responsibilify  Statement  for  Use  of 
Narcotic  Drugs  in  a  Treatment 
Program".  Each  licensed  physician 
authorized  to  administer  or 
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dispense  narcotic  drugs  for  the 
treatment  of  narcotic  addiction 
must  complete  this  form  and  submit 
it  to  FDA  and  to  the  appropriate 
State  regulatory  authority. 
Form  FDA-2635— "Consent  to 
Treatment  with  an  Approved 
Narcotic  Drug".  This  form  is  to  be 
completed  by  the  practitioner  and 
signed  by  the  patient  when  the 
practitioner  explains  the  treatment 
program  to  each  new  patient.  The 
completed  form  becomes  part  of  the 
patient's  records  and  is  not 


transmitted  to  FDA.  Having  a 
patient  execute  an  informed 
consent  form  before  undertaking  a 
course  of  medical  therapy,  such  as 
maintenance  or  detoxification,  is 
usual  and  customary  medical 
practice. 
Form  FDA-2636— "Hospital  Request 
for  Methadone  Detoxification 
Treatment".  Before  a  hospital  may 
receive  shipments  of  methadone  for 
detoxification  treatment,  a 
responsible  official  of  the  hospital 
must  submit  this  form  to  FDA  and 


to  the  appropriate  State  regulatory 
authority,  and  must  have  received  a 
notice  of  approval  from  FDA.  Form 
FDA-2636  is  also  used  to  inform 
FDA  of  changes  in  responsible 
hospital  administrators. 

Respondents  to  this  information 
collection  are  sponsors  and  physicians, 
for  treatment  programs,  and  hospital 
officials,  for  hospital  detoxification 
programs. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden" 


Funn 

21  CFR  Section 

No.  of  Re- 
spondents 

Annual  Fre- 
quency per  Re- 
sponse 

Total  Annual 
Responses 

Time  per 
Response 

Total  Hours 

Fonn  FDA-2632.  Appiication 

291.505(b)(1)(il). 

56 

1 

55 

105  min 

96.25 

lor  Approval  lor  Use  o4  Nar- 

(b)(2)(i). (b)(2)(vO, 

cotic  Drugs  in  a  Narcotic 

(b)(3)fi).  (c)(3),  (c)(4). 

AddBtion  Treatment  Pro- 

(d)(2)(i). and 

gram  (New  Programs) 

(d)(4)(i)(D) 

Form  FDA-2632,  Appiicalioo 

291.505<b)(1)f«),  (c)(4) 

35 

1 

36 

TOmin 

40.83 

for  Approval  for  Use  of  Nar- 

cotic Drugs  in  a  Narcotic 

AdcSction  Treatment  Pro- 

gram (Ratocabon) 

Form  FDA-2632.  Appfication 

291.506(c)(2)Oi).(c)(4) 

60 

1 

60 

20  min 

20 

for  Approval  for  Use  of  Nar- 

» 

cotic  Drugs  in  a  Narcotic 

AddKtion  Treatment  Pro- 

gram (Sportsor  Chartge) 

Fomt  FDA-2632.  AppiicsMon 

291.506<b)(2)0v).  (c)(4) 

75 

1 

75 

15  min 

18.75 

for  Approval  for  Use  erf  Nar- 

cotic Drugs  in  a  Narcotic 

Addiction  Treatment  Pro- 

gram (Levo-Alpha-Acatyt- 

« 

MothndoiaAAM)Uae) 

Fomn  FDA-2633.  Medici  Re- 

291J05(c)(4) 

275 

1 

in 

15  min 

68.75 

iponsiMMy  Statement  for 

Use  of  Narcotic  Drugs  in  a 

Treatment  Program 

Fonn  FDA-2636.  Hospital  Re- 

291.506(0(2) 

20 

1 

20 

10  min 

3.33 

quest  for  IMethadone  Oe- 

towficartion  Treatment  (I4ew 

Applicant) 

Form  FOA-2636.  Hospital  Re- 

291.506(f)(2) 

5 

1 

5 

10  min 

a83 

quest  for  Me»«adone  De- 

loxilBation  Treatment  (Ad- 

ministrator Cftange) 

Notifications  of  deletion  of  fa- 

291.506(b)(2)(l) 

46 

1 

46 

15  min 

11.25 

dity  in  wtiich  medKaHonls 

admmtstered 

Requests  to  change  testir^ 

291.5O6(d)(2)(0 

25 

1 

25 

40  min 

16.66 

laboratory 

Reports  of  addMon.  modHica- 

291.505(d)(4)(i)(O) 

32 

1 

32 

15  min 

8 

tion,  or  deletion  of  any  pto- 

gram  services 

Requests  to  allow  patients  to 

291.506(d)(6)(v)(D) 

600 

1 

600 

15  min 

ISO 

take  home  daily  doses 

greater  than  100  milligrams 

Requests  lor  exemptions  from 

291.S05<d)(11) 

800 

3 

2,100 

30  min 

1,050 

specific  program  standards 

Requests  lor  approval  of  a 

291.506(t)(2)(i) 

3 

1 

3 

15  mm 

.75 

hospital  as  a  temporary 

treatment  program 

Requests  for  alternative  meth- 

291.50S<i)(1) 

5 

1 

S 

30  min 

2.5 

ods  of  distribution 
TOTALS 

2,095 

3,335 

1.487.9 

*  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coltection  of  infomnation. 
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These  estimates  are  based  on 
conversations  with  treatment  and 
detoxification  programs,  on  the  number 
of  responses  received  in  past  years,  and 
on  examination  of  received  responses. 

Dated:  November  18, 1997. 

William  IC  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  97-30911  Filed  11-24-97;  8:45  am] 

BiUJNQ  COOE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Footl  and  Drug  Administration 

[Docliet  No.  97N-«376I 

Ageftcy  lnfi>rnwtk>n  CollAction 
Activfties:  Proposed  Collection; 
Comment  Request 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  purpose  of  the  proposed 
collection  of  information,  a  two-part 
telephone  survey  of  tobacco  retailers,  is 
to  assess  the  effectiveness  of  an 
advertising  campaign  aimed  at 
increasing  retailers'  awareness  of,  and 
motivating  retailers  to  comply  with, 
new  regulations  that  prohibit  retailers 
firom  selling  cigarettes  and  smokeless 
tobacco  to  persons  yoimger  than  18 
years  of  age  and  require  retailers  to 
verify,  by  means  of  photographic 
identification  containing  the  bearer's 
date  of  birth,  the  age  of  every  purchaser 
who  is  younger  than  27  years  old.  The 


first  phase  of  the  survey  must  be 
completed  by  December  31, 1997. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  December 
5. 1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  infonnation  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA.  All  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-18,  Rockville, 
MD  20857,  301-827-1482. 
SUPPLEHENTARY  MFOtVIATION:  With 
respect  to  the  following  collection  of 
information,  FDA  invites  comments  on: 
(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  acciuacy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Tobacco  Retailer  Tracking  Survey 

On  February  28, 1997,  new  Federal 
regulations  at  21  CFR  part  897  went  into 
effect  that  prohibit  retailers  from  selling 
cigarettes  and  smokeless  tobacco  to 
persons  younger  than  18  years  of  age, 
and  require  retailers  to  verify,  by  means 
of  photographic  identification,  the  age 


of  piuchasers  younger  than  27  years  old. 
FDA  is  planning  to  conduct  a  pilot 
advertising  will  campaign,  in  one  State, 
aimed  at  raising  retailers'  awareness  of 
the  new  regulations,  and  motivating 
retailers  to  comply.  The  campaign  will 
target  persons  who  sell  cigarettes  or 
smokeless  tobacco  to  consumers  for 
their  personal  use,  including  clerks  and 
cashiers  in  grocery  and  convenience 
stores,  pharmacies  and  drug  stores,  gas 
stations,  liquor  stores,  taverns  and  bars, 
and  tobacco  stores.  As  part  of  the  pilot, 
FDA  is  proposing  to  conduct  a  two-part 
telephone  survey  of  tobacco  retailers  to 
measure  their  awareness  of,  and  self- 
reported  compliance  with,  the  new 
regulations  before  and  after  exposure  to 
the  advertising  campaign  in  the  test 
State.  FDA  also  would  study  levels  of 
awareness  and  self-reported  compliance 
among  tobacco  retailers  in  a  control 
State  matched  demographically  with  the 
test  State.  Retailers  in  the  control  State 
would  not  be  exposed  to  the  media 
campaign,  and  FDA  would  not  be 
actively  conducting  compliance  checks 
before  awareness  and  self-reported 
levels  of  compliance  are  measured. 

A  random  sample  of  1,350  tobacco 
retailers  in  the  test  State  (675  for  each 
phase)  and  300  tobacco  retailers  in  the 
control  State  would  be  selected  for  a 
telephone  interview.  All  interviewing 
would  be  conducted  by  a  single  market 
research  firm  that  would  employ 
computer-aided  telephone  interviewing 
technology  to  expedite  the  fieidwork 
and  ensure  acciuacy.  FDA  plans  to  use 
the  results  of  the  survey  in  desi^iing  a 
nationwide  advertising  campaign  that 
would  help  to  reduce  youth  access  to 
cigarettes  and  smokeless  tobacco.  Under 
21  U.S.C.  393(b)(2)(C),  FDA  is 
authorized  to  conduct  surveys  and  other 
research  relating  to  its  responsibilities 
under  the  Federal  Food,  Drug,  and . 
Cosmetic  Act. 

FDA  estimates  the  burden  of  this 
collection  of  infonnation  as  follows: 


Table  i. — Estimated  Annual  Reporting  Burden' 


No.  of  Respondents 


1 ,650  survey 
Total 


Annual 

Frequency  per 

Response 


1 


Total  Annual 
Responses 


1,650 
1,660 


Hours  per 
Response 


'  There  are  no  capitai  costs  or  operating  and  maintenance  costs  associated  with  this  cdloction  of  informalioa 


Total  Hours 


330 
330 


FDA  has  requested  emergency 
processing  of  this  proposed  collection  of 
information  under  section  3507(j)  of  the 
PRA  and  5  CFR  1320.13.  This 
information  is  needed  by  December  31, 
1997,  and  is  essential  to  the  agency's 
mission.  The  use  of  normal  PRA 


clearance  procedures  would  be  likely  to 
result  in  the  prevention  or  disruption  of 
this  collection  of  infonnation. 


Dated:  November  19, 1997. 
William  K.  HabtMid, 

Associate  Commissioner  for  Micjr 

Coordination. 

[PR  Doc  97-30912  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Doeiat  Na  97N-0446] 

Intarmountain  Health  Care,  Inc.; 
Revocation  of  U.S.  Licanaa  No.  0729 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  0729)  and  the  product 
licenses  issued  to  Intarmountain  Health 
Care,  Inc.,  for  the  manufacture  of  Whole 
Blood,  Red  Blood  Cells, 
Cryoprecipitated  AHF,  Plasma,  and 
Platelets.  The  firm  voluntarily 
surrendered  its  licenses  as  part  of  a 
Consent  Decree  of  Permanent 
Injunction. 

DATES:  The  revocation  of  the 
establishment  license  (U.S.  License  No. 
0729)  and  the  product  Ucenses  became 
effective  October  8,  1997. 
FOR  FURTHDtJNFOMMATION  CONTACT: 
Astrid  L  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448.  301-827-6210. 
SUPPlfMBfTARY  INFOMIATION:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  0729)  and  product  licenses 
issued  to  Intermountain  Health  Care. 
Inc..  Eighth  Ave.  and  C  St.,  Salt  Lake 
City,  UT  84143,  for  the  manufacture  of 
Whole  Blood.  Red  Blood  Cells. 
Cryoprecipitated  AHF.  Plasma,  and 
Platelets.  The  revocation  aH^ects  all 
locations  under  the  license  which 
included:  Salt  Lake  City.  Ogden,  Provo. 
Logan,  and  St.  George,  UT. 

n)A  inspected  Intermoimtain  Health 
Care,  Inc..  facilities  located  in  Ogden. 
UT,  December  3  through  December  18. 
1996;  Provo,  UT,  February  13, 1997, 
through  March  14. 1997;  and  Salt  Lake 
aty.  UT,  March  17. 1997,  through  April 
18, 1997.  These  inspections  revealed 
niunerous  serious  deviations  from 
applicable  Federal  regulations  and  the 
standards  established  in  the  firm's 
license.  Based  on  the  serious  natiire  of 
the  deficiencies  identified.  FDA 
determined  that  a  danger  to  health 
existed.  The  deficiencies  noted 
included,  but  were  not  limited  to.  the 
following:  (1)  Failure  to  operate 
equipment  in  a  manner  for  which  it  was 
designed  (21  CFR  606.60(a));  and  (2) 
failure  to  perform  and  docimient  a 
thorough  investigation,  including 
conclusions  and  followup,  of:  (a)  Any 


unexplained  discrefiancy  or  the  failure 
of  any  lot  or  unit  to  meet  any  of  its 
specifications;  (b)  any  reports  of 
complaints  of  adverse  reactions 
regarding  each  imit  of  blood  or  blood 
product  arising  as  a  result  of  either 
blood  collection  or  transfusion  (21  CFR 
606.100(c)  and  606.170(a));  (c)  failure  to 
adequately  determine  donor  suitability 
(21  CFR  640.3(b));  (d)  failure  to 
adequately  prepare  the  skin  of  the  donor 
at  the  site  of  phlebotomy  by  a  method 
that  provides  maximum  assurance  of  a 
sterile  container  of  blood  (21  CFR 
640.4(f));  (e)  failure  to  assure  that 
personnel  responsible  for  the  collection, 
processing,  compatibility  testing, 
storage,  or  distribution  of  blood  or  blood 
products  have  adequate  training  and 
experience  (§  606.20(b)  (21  CFR 
606.20(b)));  and  (f)  failure  to  maintain 
complete,  acciu^te,  and  concurrent 
records  (21  CFR  606.160). 

FDA  determined  that  these 
deficiencies  constituted  a  danger  to  the 
public  health  that  warranted  suspension 
under  21  CFR  601.6(a).  These 
deficiencies  also  demonstrated 
management's  failure  to  exercise  control 
over  the  establishment  in  all  matters 
relating  to  compliance  and  to  ensiue 
that  {>ersonnel  are  adequate  in  number, 
adequately  trained  and  supervised,  and 
have  a  thorough  understanding  of  the 
procedures  that  they  perform,  as 
required  by  21  CFR  600.10(a)  and  (b) 
and  §  606.20(a)  and  (b). 

In  a  letter  to  the  firm  dated  April  28. 
1997.  FDA  suspended  the  establishment 
license  (U.S.  License  No.  0729)  and 
product  licenses  for  the  manufacture  of 
Whole  Blood.  Red  Blood  Cells. 
Cryoprecipitated  AHF,  Plasma,  and 
Platelets.  As  required  by  a  Consent 
Decree  of  Permanent  Injunction  signed 
by  the  coiut  on  July  9, 1997, 
Intermountain  Health  Care.  Inc.,  waived 
its  opportunity  for  a  hearing,  and  in  a 
letter  to  FDA  dated  July  11.  1997. 
surrendered  its  licenses. 

FDA  has  placed  copies  of  the  letters 
previously  discussed  on  file  under  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  notice  with  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville.  MD 
20857.  These  letters  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Accordingly,  under  21  CFR  601.5(a). 
section  351  of  the  Public  Health  Service 
Act  (42  U.S.C.  262).  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Biologies  Evaluation  and  Research  (21 
CFR  5.68).  the  establishment  license 


(U.S.  License  No.  0729)  and  the  product 
licenses  for  the  manufacture  of  the 
aforementioned  products  issued  to 
Intermountain  Health  Care,  Inc..  were 
revoked,  effective  October  8, 1997. 

This  notice  is  issued  and  published 
under  21  CFR  601.8  and  the 
redelegation  under  21  CFR  5.67(c). 

Dated:  November  12. 1997. 
Kathiyn  C  Zoon, 

Director.  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  97-30915  Filed  11-24-97:  8:45  am) 
MUMO  COM  41M-01-4C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

Biological  Rasponsa  Modifiars 
Adviaory  Committaa;  Notica  of 
Subcommlttaa  Maating 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  conmiittee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public 

Name  of  Committee:  Subcommittee 
meeting  of  the  Biological  Response 
Modifiers  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December  17, 1997,  9  aan.  to  6 
p.m. 

Location:  DoubleTree  Hotel,  Plaza 
Balhooros  I  and  11. 1750  Rockville  Pike. 
Rockville.  MD. 

Contact  Person:  Gail  M.  Dapolito  or 
Rosanna  L.  Harvey.  Center  for  Biologies 
Evaluation  and  Research  (HFM-21). 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville,  MD  20852, 
301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12388. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  December  17,  1997,  the 
Xenotransplantation  Subcommittee  will 
discuss  the  following  pubUc  health 
issues  concerning  cross-species 
transplantation:  (1)  Development  of 
appropriate  assays  for  detection  and 
identification  of  infectious  retroviruses, 
(2)  limitations  of  current  screening  and 
diagnostic  tools.  (3)  diagnostic  testing 
and  clinical  care  of  patients  post- 
transplant.  (4)  impact  of  diagnostic 
screening  results  on  clinical  trial 
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development,  and  (5)  delineation  of  the 
key  features  of  informed  consent  for 
patients  who  have  received  a  porcine 
xenograft  and  who  undergo  screening 
for  porcine  endogenous  retrovirus. 

iTocedure:  On  December  17, 1997, 
from  9  a.m.  to  11:30  a.m..  and  12  m.  to 
6  p.m..  the  meeting  is  open  to  the 
public.  Interested  persons  may  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Written  submissions  may  be 
made  to  the  contact  person  by  December 
10, 1997.  Oral  presentations  from  the 
public  will  be  scheduled  between 
approximately  9  a.m.  and  10  a.m.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  December  10, 
1997,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
.  participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
December  17, 1997,  from  11:30  a.m.  to 
12  m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(e)(4)).  The  meeting  will 
be  closed  to  discuss  current 
investigational  new  drug  application 
submissions  under  FDA  review. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  November  17, 1997. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-30910  Filed  11-24-97;  8:45  am] 

MLUNO  OOOE  41«»-ei-^ 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Orthopaadic  and  Rahabilitatlon 
Davicaa  Panal  of  tha  Madical  Davicaa 
Adviaory  Committaa;  Notica  of  Maating 

AQBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Orthopaedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  December  11. 1997,  9  a.m.  to  8 
p.m..  and  December  12. 1997.  8  a.m.  to 
2  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  m  and  IV.  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  Person:  Jodi  H.  Nashman, 
Center  for  Devices  and  Radiological 
Health  (HFZ-410),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850,  301-594-2036.  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12521.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  December  11, 1997,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  one 
premarket  approval  application  (PMA) 
for  a  spinal  intervertebral  fusion  device. 
Additionally,  there  will  be  a  general 
discussion  of  the  minimum  acceptable 
length  of  patient  followup  for  marketing 
approval  of  spinal  implant  devices.  On 
December  12. 1997.  the  committee  will 
discuss,  make  recommendadons.  and 
vote  on  a  PMA  for  an  anti-adhesion 
barrier  gel. 

Procedure:  On  December  11, 1997, 
from  9  a.m.  to  8  p.m..  and  on  December 
12. 1997.  from  9  a.m.  to  2  p.m..  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information. 
at  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Writtwi 
submissions  may  be  made  to  the  contact 
person  by  December  3. 1997.  Oral 
presentations  fiom  the  public  regarding 
spinal  intervertebral  fusion  systems  and 
devices  will  be  scheduled  between 
approximately  9  a.m.  and  10  a.m..  on 
December  11, 1997.  Oral  presentations 
from  the  public  regarding  anti-adhesion 
barrier  gels  wall  be  scheduled  between 
9  a.m.  and  10  a.m.,  on  December  12, 
1997.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  December  3. 1997.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  Committee  Deliberations:  On 
December  12. 1997,  from  8  a.m.  to  9 
a.m.,  the  meeting  will  be  closed  to 
permit  discussion  and  review  of  trade 
secret  and/or  confidential  information 
(5  U.S.C.  552b(c)(4))  regarding  present 
and  future  FDA  issues. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  November  18, 1997. 
Miduel  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc  97-30914  Filed  11-24-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Circulatory  Systam  Davicas  Panai  of 
tha  Madical  Davicas  Advisory 
Committaa;  Notica  of  Maating 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  December4, 1997, 8  ajn.  to  5 
p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  John  E.  Stuhlmuller, 
Center  for  Devices  and  Radiological 
Health  (HFZ-450).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville.  MD  20850.  301-443-8243, 
ext.  157,  or  FDA  Advisory  Committee 
Information  Line,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  code  12625.  Please  call  die 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Procedure:  On  December  4. 1997, 
from  8  a.m.  to  9  a.m.,  the  meeting  is 
open  to  the  public.  Interested  persons 
may  present  data,  information,  or  views, 
orally  or  in  writing,  on  issues 
appropriate  for  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  December  3, 1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  8  a.m.  end  9  a.m. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  December  3. 
1997.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  emd  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 


62778  Federal  Regutsr  /  Vol.  62,  No.  227  /  Tuesday.  Novembec  25.  1997  /  Notices 


FDA  regrets  that  it  was  imable  to 
publish  this  notice  15  days  prior  to  the 
December  4.  1997.  Circulatory  System 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because, 
the  agency  believes  there  is  some 
urgency  to  bring  this  issue  to  public 
discussion  and  qualified  members  of  the 
Grculatory  System  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  concluded  that  it  was  in 
the  public  interest  to  hold  this  meeting 
even  if  there  was  not  sufficient  time  for 
the  customary  15-day  public  notice. 

Closed  Committee  Deliberations:  On 
December  4, 1997.  from  9  a.m.  to  5  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  commercial 
information  on  a  product  development 
protocol.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b  (c)(4)). 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2). 

Dated:  November  20, 1997. 

Ibfichael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 

[PR  Doc.  97-31064  Filed  11-21-97;  11:12 
am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutw  of  Health 

Notica  of  Meeting  of  the  Adviaory 
Commlttaa  to  the  Director,  NIH 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Committee  to  the  Director, 
NIH,  December  4, 1997,  Conference 
Room  10,  Building  31,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  adjournment. 
The  topics  proposed  for  discussion 
include:  (1)  Center  for  Scientific 
Review;  (2)  Repwrt  from  the  Clinical 
Research  Panel;  (3)  New  Investigator 
Awards,  Modular  Awards,  and  Clinical 
Research  Training;  (4)  Report  from  the 
Working  Group  on  Research  Tools;  (5) 
Implementation  of  the  Government 
Performance  and  Results  Act;  and  (6) 
Report  oa  the  Review  of  Administrative 
Functions  at  NIH.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Janice  Ramsden.  Special  Assistant 
to  the  Deputy  Director,  National 
Institutes  of  Health,  1  Center  Drive  MSC 
0159.  Bethesda.  Maryland  20892-0159, 
telephone  (301)  496-0959.  fax  (301) 


496-7451,  will  furnish  the  meeting 
agenda,  roster  of  committee  members, 
and  available  substantive  program 
information  upon  request.  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Ramsden  no  later  than  November  26, 
1997. 

Dated-  November  18. 1997. 
LaVvM  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-30931  Filed  11-24-97;  8:45  am] 

MUMQ  OOOC  414a-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutae  of  Health 

National  Cancar  Inatituta;  Notica  of 
Cloaad  Maating 

Pursuant  to  Section  10(d)  of  Public 
Law  92-463,  as  amended,  notice  is 
hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel,  National 
Cancer  Institute.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sec. 
552b(c)(9)(B).  Title  5,  U.S.C.  The 
purpose  of  this  meeting  is  to  plan  the 
1997  Final  Report  of  the  Chairman  to 
the  President  and  to  set  agendas  for  the 
upcoming  1998  panel  meetings. 
Prematiu^  disclosure  of  the  Sf>ecific 
details  of  these  discussions  and 
recommendations  would  be  likely  to 
significantly  frustrate  the  subsequent 
implementation  of  the  proposed 
recommendations  made  by  the  Panel. 

Linda  Quick-Cameron,  Committee 
Management  Officer,  National  Cancer 
Institute.  Executive  Plaza  North,  Room 
609.  6130  Executive  Blvd..  MSC  7410, 
Bethesda,  MD  20892-7410  (301/496- 
5708)  will  provide  a  copy  of  the  roster 
of  committee  members  upon  request. 
Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated  below. 

Committee  Name:  President's  Cancer 
Panel. 

Date:  December  1, 1997. 

Place:  Hyatt  Regency  Bethesda,  1 
Bethesda  Metro  Center,  Bethesda,  MD 
20814. 

Closed:  10:30  a.m.  to  Adjoiuimient. 

Agenda:  Discussion  and  preparation 
of  the  1997  Final  Report  of  the 
Chairman  to  the  President  and  set 
agendas  for  the  1998  meetings. 

Contact  Person:  Maureen  O.  Wilson, 
Ph.D.,  Executive  Secretary,  National 
Cancer  Institute,  Building  31.  Room 
4A48.  9000  Rockville  Pike,  MSC  2473, 


Bethesda,  MD  20692-2473,  Telephone: 
(301)496-1148. 

Dated:  November  6, 1997. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NJH. 

(FR  Doc.  97-30926  Filed  11-24-97;  8:45  am] 

MLUNQ  OOOC  414e-»1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

National  Cancar  Inatituta;  Notica  of 
Maating  of  the  Nationai  Cancar 
Adviaory  Board  and  Ha  Subcommlttaaa 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  as  amended,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board 
(Board),  National  Cancer  Instittite  (NQ). 
and  its  Subcommittees  on  December  2- 
3, 1997.  The  meetings  of  the  Board  and 
its  Subcommittees  will  be  open  to  the 
public  as  indicated  below.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(6)  and  552b(c)(9)(B),  Title  5 
U.S.C.  and  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
for  discussions  pertaining  to  NCI 
personnel  and  programmatic  issues. 
These  discussions  could  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and  would  be  likely  to 
significantly  frustrate  the  subsequent 
implementation  of  personnel  and 
programmatic  recommendations  made 
during  these  discussions. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  609,  6130  Executive 
Boulevard,  MSC  7410,  Bethesda, 
Maryland  20892-7410,  (301)  496-5708 
will  provide  summaries  of  the  meetings 
and  rosters  of  the  Board  members,  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other  ' 
reasonable  accommodations,  should 
contact  Mrs.  Linda  Quick-Cameron, 
Committee  Management  Officer,  at  (301) 
496-5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secietary.  National  Cancer 
Institute,  NIH,  Executive  Plaza  North,  Room 
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600,  6130  Executive  Blvd.,  MSC  MSC  7405, 
Bethesda.  MD.  20892-7405.  (301)  49&-5147. 

Dates  of  Meeting:  December  2-3. 1997. 

Place  of  Meeting:  Building  31.  Conference 
Room  10/C  Wing,  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda,  MD. 
20892. 

Open:  December  2 — 8:30  a.m.  to  4KK)  p.m.; 
December  3 — 8:30  a.m.  to  1:00  p.m. 

Agenda:  Report  of  the  Director,  National 
Cancer  Institute;  Legislative  Update;  Report 
of  the  President's  Cancer  Panel; 
Subcommittee  Reports;  Overview  of  Board  of 
Scientific  Advisors  activities.  Intramural  and 
Extramural  Program  Overviews  and  Updates. 
Presentations  by  varioiu  NCI  working  groufts 
on  current  and  proposed  program  activities, 
projects  and  initiatives;  other  NCAB 
business. 

Closed:  December  2—4:10  p.m.  to  Recess. 

Agenda:  Review  and  discussion  of 
Intramural  site  visits,  proprietary, 
programmatic  and  personnel  issues.  Review 
and  discussion  of  Extramural  proprietary, 
programmatic  and  personnel  issues. 

This  notice  is  being  published  less  than  15 
days  to  the  meeting  due  to  the  urgent  need 
to  meet  timing  limitations  imposed  by  the 
review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.392,  Cancer 
Detection  and  Diagnosis  Research;  93.3394. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93:397.  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  November  18. 1997. 
UVarae  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-30928  Filed  11-24-97;  8:45  am] 
MUJNQ  OOOC  4140-M-M 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatttutaa  of  Haalth 

National  Cantar  for  Raaaarch 
Raaourcaa;  Notica  of  aoaad  Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Center  for  Research  Resotuces 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Comparative  Medicine 
(Telephone  Conference  Call). 

Date:  December  8, 1997. 

Time:  11:00  a.m. 

pyace;  National  Institutes  of  Health,  6705 
Rockledge  Drive,  MSC  7965,  Room  6018, 
Bethesda,  MD  20892-7965. 

Contact  Person:  Dr.  Raymond  R.  O'Neill, 
Scientific  Review  Administrator,  6705 
Rockledge  Drive.  MSC  7965.  Room  6018. 
Bethesda.  MD  20892-7965,  (301)  435-0820. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 


urgent  need  to  meet  timing  limitations 
imfKJsed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sacs. 
552b(c)(4)  and  552b(c)(6).  Tide  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  ptersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.306,  Aboratory  Animal 
Science  and  Primate  Research,  National 
Instihites  of  Healtii,  HHS) 

Dated:  November  18, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-30929  Filed  11-24-97;  8:45  am) 
MLUNO  OOOC  414e-«1-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

National  Eye  Inatituta;  Notica  of  Cloaad 
Maating 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  ^e  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Research. 

Date:  December  3, 1997. 

Time:  8:30  a.m. 

Place:  National  Eye  Institute,  Executive 
Plaza  South,  Suite  350,  6120  Executive  Blvd., 
Bethesda,  MD  20892-7164. 

Contact  Person:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South,  Room  350, 6120 
Executive  Blvd.,  Bethesda.  MD  20892-7164, 
(301)  496-5561. 

Purpose/Agenda:  Review  of  Grant 
AppUcations. 

The  meeting  wdii  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6),  Titio  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health) 

Dated:  November  17, 1997. 
La  Veen  Ponds, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-30932  Filed  11-24-97;  8:45  am] 
■LLMG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutaa  of  Haalth 

National  Haart,  Lung,  and  Blood 
Inatituta;  Notica  of  Doaad  Maatlnga 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Heart,  Lung,  and  Blotxi 
Institute  Special  Emphasis  Panel  (SEP) 
meetings: 

Name  of  SEP:  Medical  Management  of 
Bleeding  Disorders  in  Women  (Telephone 
Conference  Call). 

Date:  December  18, 1997.  •^ 

Time:  11:00  a.m. 

Place:  Two  Rockledge  Center,  Room  7214, 
6701  Rockledge  Drive,  Bethesda,  Maryland 
20892-7924. 

Contact  Person:  Valerie  Prenger,  Ph.D., 
Two  Rockledge  Center.  Room  7198.  6701 
Rockledge  Drive,  Bethesda.  Maryland  20802- 
7924,  (301)  435-0297. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Maintenance  of  NHLBt 
Biological  Specimen  Repository. 

Date:  December  18, 1997. 

rime;  8K)0  a.m. 

Place:  Bethesda  Marriott  Hotel.  5151  Poola 
Hill  Road.  Bethesda,  Maryland  20814. 

Contact  Person:  Diane  M.  Reid,  M.D..  Two 
Rockledge  Center.  Room  7182.  6701 
Rockledge  Drive,  Bethesda,  Maryland  20892- 
7924.(301)435-0277. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  SCOR— Cystic  Fibrosis. 

Date:  lanuary  11-12, 1998. 

Time:  7:30  p.m. 

Place:  HoUday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Contact  Person:  Ivan  Baines,  PhD.,  Twro 
Rockledge  Center,  Room  7184,  6701 
Rockledge  Drive.  Bethesda.  MD  20802-7924, 
(301)  435-0277. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Structure,  Function,  and 
Genetics  of  Coagulation  Factors. 

Date;)anuary  15, 1998. 

Time:  lOKX)  a.m. 

Place:  Bethesda  Holiday  Iim.  8120 
Wisconsin  Avenue,  Bethrada,  Maryland 
20814. 

Contact  Person:  Louis  M.  Ouellette,  Ph.D., 
Two  Rockledge  Center,  Room  7216,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924. 
(301)  435-0310. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(cM6).  Tide  5,  U.S.C 
Applications  and/or  prof>osals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 


«2780  Federal  Register  /  Vol.  62.  No.  227  /  Tuesday,  November  25,  1997  /  Notices 


tpplications  and/or  propocais.  the  disclosure 
of  which  would  constitute  a  clearly 
unwuTwitsd  invaaion  of  peraonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.S37,  Heart  and  Vascular 
Disaases  Research;  93.838,  Loing  Diseases 
Raaaarch;  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  November  18. 1997. 
UVanM  Y.  Stringfield. 
Committee  h4anagement  Officer,  NIH. 
[FR  Doc.  97-30934  Filed  11-24-4)7;  8:45  ami 

00M414»4t-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nellonel  Instttutes  of  Heatth 

National  Institute  of  Artt>rttis  and 
Muaculoskatetal  and  Skin  Disea— «; 
Notica  of  CkMMl  Meeting 

Pursuant  to  Section  10(d)  of  tlie 
Federal  Advisory  Conunittae  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Arthritis  and 
Musculoslieletal  and  Skin  EHseases 
Special  Emphasis  i'anel  (SEP)  meeting. 

Name  of  Sep:  Bone  Structure  and  Gene 
Expression. 

Date:  December  19. 1997. 

Time:  8:00  a.m. — adjournment 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Contact  Person:  Tommy  L.  Broadwater. 
PhJD..  Scientific  Review  Administrator, 
Natcher  Building,  45  Center  Drive,  Rm 
5AS25U,  Bethesda.  Maryland  20892, 
Telephone:  301-594-4952. 

Purpose/ Agenda:  To  evaluate  and  review  a 
grant  application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cN4)  and  5S2b(c)(6).  Title  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
assocftted  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.846,  Project  Grants  in 
Arthritis.  Musculoskeletal  and  Sldn  Disease 
Research).  National  butitutes  of  Health, 
HHS) 

Dated:  November  19, 1997. 
LaVana  Y.  Stii^fiald. 

Committee  Management  Officer,  NIH. 

(FR  Doc  97-30925  Filed  11-24-97;  8:45  am] 

■UJNO  COOC  4140-01-lt 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationat  Instittitaa  of  llaaltti 

National  Instituta  of  Diabetes  and 
Digestiva  and  Kidney  Diseases;  Notice 
of  Cioaed  MaetinQs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  ICidney  Diseases  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  ZDKl-GRB-C-}!. 

Date:  December  11-13. 1997. 

Time.  8:00  p.m. 

Place:  Sheraton  Grande  Torrey  Pines  Hotel, 
10950  North  Torrey  Pines  Road.  La  Jolla. 
California  92037. 

Contact:  Dan  E.  MaUumoto,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch.  DEA,  NIDDK,  Natcher  Building. 
Room  6as-37B,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600,  Phone: 
(301)  594-8894. 

Name  o/ SEP:  ZDKl-GRB-C-)2. 

Date:  Decembw  8, 1997. 

Time:  1:00  p.m. 

Place:  Room  6a»-37B,  Natcher  Bmlding. 
NIH  (Telephone  Conference  Call). 

Contact:  Dan  E.  Matsumoto,  Ph.D., 
Scientific  Review  AdministrMor,  Review 
Branch.  DEA.  NIDDK,  Natcher  Building, 
Room  6as-37B,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-6600,  Phooe: 
(301)  594-8894. 

Purpoee/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C 
Applications  and/or  proposals  and  the 
disciissions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applicatfons  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Ehgestive  Diseases 
and  Nutrition;  and  ICidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health) 

Dated:  November  17. 1997. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer,  NDL 
(FR  Doc  97-30927  Hied  11-24-97;  8:45  am] 
mu»ta  cooE  414»-«i-m 


DEPARTMENT  OP  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HaaNh 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Dissassi;  Notica 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Empliasis  Panel  meeting: 

Name  of  SEP:  ZDKl  GRB  8  )3. 

Date:  December  10, 1997, 

Time:  1:30  PM. 

Place:  Room  6as-25N.  Natcher  Building, 
NIH  (Telephone  Conference  Call). 

Contact:  Roberta  Haber,  Ph.D.,  Scientific 
Review  Administrator.  Review  Branch,  DEA, 
NIDDIC  Natcher  Building,  Room  6as-25N, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600,  Phone:  (301)  594- 
8898. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
frith  the  provisions  set  forth  in  sees. 
SS2b(c)(4)  and  552b(c)(6],  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  discloaiira 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  November  1 7, 1997. 
UVarae  Y.  StringfieU. 

Cooiinittee  Management  Officer,  NIH. 

(FR  Doc.  97-30933  Filed  11-24-97;  8:45  am) 

BILONQ  coos  4140-tt-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVK;ES 

National  Inslitutss  of  Health 

Center  for  Scientific  Review;  Notice  of 
Clossd  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  Scientific  Review  Sp>ecial  Emphasis 
Panel  (SEP)  meetings: 

Purpoee/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  Oeoamber  3. 1997. 
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Time:  IIKX)  a.m. 

Place:  NIH,  Rockledge  2,  Room  5198, 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5198.  Bethesda, 
Maryland  20892,  (301)  435-1258. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  8. 1997. 

Time:  10:00  a.m. 

Place:  NIH.  Rockledge  2.  Room  5202. 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Sostek,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5202,  Bethesda,  Maryland  20892.  (301) 
435-1260. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  10, 1997. 

Time;  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4208,  Bethesda, 
Maryland  20892.  (301)  435-1224. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  10, 1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4112. 
Telephone  Conference. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  ^oom  4112,  Bethesda. 
Maryland  20892.  (301)  435-1783. 

Name  of  SEP:  Clinical  Sciences. 

Date:  December  1 1 ,  1997. 

Time:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4138. 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4138,  Bethesda, 
Maryland  20892,  (301)  435-1213. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  11. 1997. 

Time:  1.00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4202. 
Telephone  Conference. 

Contact  Person:  Dr.  Gene  Zimmerman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4202,  Bethesda, 
Maryland  20892.  (301)  435-1220. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  11. 1997. 

Time:  1:00  p.m. 
•    Mace:  NIH,  Rockledge  2,  Room  4208, 
Telephone  ConfBrence. 

Contact  Person:  Dr.  Anita  Weinblatt. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4208.  Bethesda. 
Maryland  20892.  (301)  435-1224. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  11. 1997. 

Time:  12:00  p.m. 

Wace:  NIH.  Rockledge  2,  Room  4172. 
Telephone  Conference. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4172.  Bethesda. 
Maryland  20892,  (301)  435-1727. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  18. 1997. 

Time:  9:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  5196. 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5196.  Bethesda, 
Maryland  20892,  (301)  435-1257. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  21. 1997, 

Time;  1:00  p.m. 

Place:  Doubletree  Hotel,  Rockville.  MD. 

Contact  Person:  Dr.  Gilbert  Meir,  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5112.  Bethesda,  Maryland  20892,  (301) 
455-1169. 

The  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  2, 1997, 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Silver  Spring,  MD. 

Contact  Person:  Dt.  Leonard  )akubczak, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5172,  Bethesda, 
Maryland  20892,  (301)  435-1247. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  2,  1997. 

Time:  8:30  a.m. 

I^ace:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5112,  Bethesda, 
Maryland  20892,  (301)  435-1219. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  3, 1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5112. 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5112,  Bethesda, 
Maryland  20892,  (301)  435-1219. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(b),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892. 93.893,  National  histihites  of  Health. 
HHS) 

Dated:  November  18, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-30930  Filed  11-24-97;  8:45  am) 

BILUNa  COOE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Pigment  Epithelium  Derived 
Growth  Fsctor 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(I),  announces  that  the 
National  Institutes  of  Health  is 
contemplating  the  grant  of  an  exclusive 
world-wide  license  to  GenVec.  Inc.,  a 
Delaware  corporation  headquartered  in 
Rockville,  Maryland  to  practice  the 
inventions  embodied  in  the  U.S.  Patent 
Applications  listed  below  (and 
corresponding  foreign  patent 
applications)  in  the  field  of  ocular  gene 
therapy.  These  inventions  are  owned  by 
the  Government  of  the  United  States  of 
America  as  represented  by  the 
Department  of  Health  and  Human 
Services. 

1.  USSN  07/952,796  entitled  "DNA 
Clones  for  the  Expression  of  Pigment 
Epithelium  Derived  Growth  Factor  and 
Related  Proteins"  filed  September  24. 
1992  by  Fintan  R.  Steele,  Gerald  J. 
Chader,  Joyce  Tombran-Tinlc  and  Sofia 
P.  Becerra. 

2.  USSN  08/257,963  entitled 
"Pigment  EpitheUum  Derived  Factor 
Characterizations  of  Its  Biological 
Activity  and  Sequences  Encoding  and 
Expressing  the  I*rotein"  filed  June  7, 
1994  by  Gerald  J.  Chader,  Sofia  P. 
Becerra,  Joan  P.  Schwartz,  Taka)ruki 
Taniwaid  and  Yukihera  Sugita. 

3.  USSN  08/279,979  enUtled  "Retinal 
Pigmented  Epitheliimi  Derived 
Neurotrophic  Factor"  filed  July  25. 1994 
by  Fintan  R.  Steele,  C^erald  J.  Chader, 
Joyce  Tombran-Tinlc,  Sofia  P.  Becerra 
and  Ignacio  R.  Rodriquez  and  Lincoln 
Johnson. 

4.  USSN  08/367,841  entitled 
"Pigment  Epithelium  Derived  Factor 
Characterization,  Genomic  Organization 
and  Sequence  of  the  PEDF  Gene"  filed 
December  30, 1994  by  Gerald  J.  Chader, 
Joyce  Tombran-Tink,  Sofia  P.  Becerra. 
Ignacio  R.  Rodriouez  and  Fintan  R. 
Steele  and  Lincoln  Johnson. 

5.  USSN  08/377.710  entitled  "DNA 
Clones  for  the  Expression  of  Pigment 
EpitheUum  Derived  Factor  and  Related 
Proteins"  filed  January  25, 1995  by 
Fintan  R.  Steele,  Gerald  L.  Chader,  Joyce 
Tombran-Tink,  Sofia  P.  Becerra  and 
Ignacio  R.  Rodriquez. 

6.  USSN  08/520,373  entitled  "Retinal 
Pigmented  Epithelium  E)erived 
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Neurotrophic  Factor"  filed  August  29, 
1995  by  Gerald  J.  Chader.  Joyce 
Tombran-Tink.  Sofia  P.  Becerra,  Ignacio 
R.  Rodhquez  and  Fintan  R.  Steele. 
DATES:  Only  written  coounents  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  January  26, 
1998  will  be  considered. 
AOOncSSES:  Requests  for  copies  of  the 
patent  applications,  inquiries, 
conunents  and  other  materials  relating 
to  the  contemplated  licenses  should  be 
directed  to:  Jaconda  Wagner.  Esq., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville. 
Maryland  20852-3804;  Telephone:  (301) 
496-7735  ext.  284;  Facsimile:  (301) 
402-0220.  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications. 
SU(>Pt£MEffTARY  INFORMATION:  Cultured 
retiiud  pigment  epithelium  (RPE)  cells 
secrete  pigment  epithelium-derived 
factor  (PEDF)  into  the  photoreceptor 
matrix.  This  protein,  with  a  molecular 
weight  of  approximately  50  kD,  has 
trophic  activity  which  induces  neuronal 
cell  differentiation,  survival  of  mature 
neurons  and  a  gliastatic  effect.  This 
technology  can  be  used  to  develop 
therapeutics  for  the  treatment  of 
inflammatory,  vascular,  degenerative 
and  dystrophic  diseases  of  the  retina 
and  central  nervous  system  (CNS)  as 
well  as  to  treat  cancers  of  the  CNS  and 
conditions  resulting  from  the  activity  of 
serine  proteases.   ' 

The  various  patent  applications 
encompassing  this  invention  contain 
claims  to  a  recombinant  DNA  molecule 
comprising  a  gene  encoding  the  PEDF; 
an  organism  transformed  with  the 
recombinant  DNA  molecule;  a  method 
of  treating  tumors  ocular  diseases,  nerve 
injuries  and  conditions  resulting  from 
the  activity  of  serine  proteases  using  the 
PEDF;  the  PEDF  protein  and  its 
biological  activity,  specifically  a  method 
of  enhancing  neuron  cell  survival  and 
inhibiting  glial  cell  proliferation; 
purified  antibodies  to  PEDF;  a  method 
for  purifying  the  PEDF;  and 
immunoassay  for  detecting  the  level  of 
PEDF  in  a  sample. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 


Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  licenses.  Comments 
and  objections  submitted  to  this  notice 
will  not  be  made  available  for  public 
inspection  and.  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act.  5  U.S.C. 
552. 

Dated:  November  14, 1997. 
BaHbara  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Tnuis/er. 

[FR  Doc.  97-30924  Filed  11-24-97;  8:45  am] 

BIUJNG  COOE  4140-«1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  Na  FR-4263-N-S8] 

Notice  of  Proposed  Infonnation 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  HUD. 
ACTKW:  Notice. 

summary:  The  proposed  collection 
requirement  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  due:  January  26, 
1998. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Policy 
Development  &  Research,  Department  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW,  Room  8228,  Washington, 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Rothman,  Social  Science  Research 
Analyst,  Office  of  Policy  Development 
and  Research — telephone  (202)  708- 
4370,  xl39  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents. 
SUPPLEMENTARY  iNFORMATKM:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  office  is  soliciting  comments  from 
members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  infonnation  to:  (1)  Evaluate 
whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assessment  and 
Analysis  of  Multifomily  Building's 
Conformity  with  Fair  Housing 
Guidelines  Provisions 

Oh4B  Control  Number:  None. 

Description  of  the  Need  for 
Information  and  the  Proposed  Use:  The 
Fair  Housing  Amendment  Act  (the  Act) 
of  1988  requires  that  newly  constructed 
multifamily  dwellings  covered  under 
the  Act,  available  for  first  occu{>ancy 
after  March  13, 1991,  be  designated  and 
constructed  to  be  accessible  to  persons 
with  disabilities.  The  purpose  of  this 
project  is  to  assess  the  extent  of 
conformity  with  the  accessibility 
provisions  and  examine  reasons  for,  as 
well  as  explanations,  for  different 
patterns  of  cbnformity/non-conformity. 

Agency  Form  Numbers:  Not 
applicable. 

Members  of  the  Affected  Public: 
Property  owners,  property  management 
personnel,  occupants,  local  code 
officials,  architects,  engineers,  and 
builders. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepqre  the 
Information  Collection  Including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 
Grand  total  hours  for  all  personnel  is 
11,936  labor  hours  over  ninety  (90) 
weeks.  Total  hours  for  contractor 
personnel  is  estimated  at  10,900  hours. 
The  total  hours  for  voluntary  one-time 
responses,  frttm  management/owners/ 
project  representatives  and  residents,  is 
1 ,036  hours  for  the  386  projects  to  be 
considered  in  the  statistical  modeL  The 
hour  breakdown  for  the  survey 
respondents  is  128  hours  during  the 
mobilization  phase,  803  hours  during 
Phase  I — survey/data  gathering  efforts, 
and  105  hours  for  Phase  II — assessment 
and  analysis  effort. 

Status  of  the  Proposed  Information 
Collection:  Pending  OMB  approval. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  3&, 
as  amended. 
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Dated:  November  13, 1997. 
Paol  A.  Laonaiti, 

Deputy  Assistant  Secretary  for  the  Office  of 
Policy  Development. 
(FR  Doc.  97-30S42  Filed  11-24-97;  8:45  amj 

■LLMO  OOOe  4M0-«2-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Stielf,  Gulf  of  Mexico 
Region,  Propoaed  Central  Gulf  Saiea 
189. 172,  ITS,  178,  and  182 

AGSICY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  availability  of  the  final 
multisale  Environmental  Impact 
Statement  (EIS)  on  proposed  central 
Gulf  of  Mexico  (GOM)  sales  169, 172. 
175, 178,  and  182. 

The  Minerals  Management  Service 
(MMS)  has  prepared  a  final  multisale 
EIS  on  five  proposed  Outer  Continental 
Shelf  (OCS)  oil  and  gas  lease  sales  in  the 
Central  GOM.  We  will  conduct  a 
plaiming  process  for  one  sale  each  year 
from  1998  through  2002.  Although  this 
EIS  addresses  five  proposed  lease  sales, 
it  is  a  decision  document  only  for 
proposed  Sale  169.  We  will  consult  with 
other  Federal  Agencies  and  the  affected 
States  for  each  of  the  yearly  proposed 
sales.  We  will  perform  a  National 
Environmental  Policy  Act  review,  and 
give  the  public  an  opportunity  to 
participate  in  each  side. 

You  may  obtain  single  copies  of  the 
final  multisale  EIS  from  the  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Attention:  Public 
hiformation  Office  (MS-5034),  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans.  Louisiana  70123-2394  or 
by  calling  1-800-200-GULF. 

You  may  look  at  copies  of  the  draft 
EIS  in  the  following  libraries: 

Texas 

Abilene  Christian  University,  Margaret 

and  Herman  Brown  Library,  1600 

Campus  Court,  Abilene; 
Alma  M.  Carpenter  Public  Library,  330 

South  Ann.  Sourlake; 
Aransas  Pass  Public  Library,  110  North 

Lamont  Street,  Aransas  Pass; 
Austin  Public  Library.  402  West  Ninth 

Street,  Austin; 
Bay  City  Public  Library,  1900  Filth 

Street,  Bay  Qty; 
Baylor  University.  13125  Third  Street, 

Waco; 
Brazoria  County  Library,  410  Brazoport 

Boulevard,  Freeport; 
Calhoun  County  Library,  301  South 

Ann.  Port  Lavaca; 


Chambers  County  Library  System,  202 

Cummings  Street,  Anaihuac; 
Comfort  Public  Lilnrary,  Seventh  &  High 

Streets,  Comfort; 
Corpus  Christ)  Central  Library,  805 

Comanche  Street,  Corpus  Christi; 
Dallas  Public  Library,  1513  Young 

Street,  Dallas; 
East  Texas  State  University  Library, 

2600  Neal  Street,  Commerce; 
Houston  Public  Library,  500  McKinney 

Street,  Houston; 
Jackson  County  Library,  411  North 

Wells  Street.  Edna; 
Lamar  University,  Gray  Library,  Virginia 

Avenue,  Beaumont; 
LaRatama  Library,  505  Mesquite  Street, 

Corpus  Christi; 
Liberty  Municipal  Library,  1710  Sam 

Houston  Avenue,  Liberty; 
Orange  Public  Library,  220  North  Fifth 

Street,  Orange; 
Port  Arthur  Public  Library.  3601 

Cultural  Center  Drive.  Port  Arthur; 
Port  Isabel  Public  Library,  213  Yturria 

Street,  Port  Isabel; 
R.J.  Kleberg  Public  Library,  Fourth  and 

Henrietta,  Kingsville; 
Reber  Memorial  Library,  193  North 

Fourth,  Raymondville; 
Refugio  County  Public  Library,  815 

South  Commerce  Street,  Refugio; 
Rice  University,  Fondren  Library,  6100 

South  Main  Street,  Houston; 
Rockwall  County  Library,  105  South 

First  Street,  Rockwall; 
Rosenberg  Library,  2310  Sealy  Street, 

Galveston; 
Sam  Houston  Regional  Library  ft 

Research  Center,  FM  1011  Governors 

Road,  Liberty; 
Stephen  F.  Austin  State  University, 

Steen  Library,  Wilson  Drive. 

Nacogdoches; 
Texas  A  &  M  University,  Corpus  Christi 

Library,  6300  Ocean  Drive,  Corpus 

Christi; 
Texas  A  &  M  University,  Evans  Library, 

Spence  and  Lubbock  Streets,  College 

Station; 
Texas  Southmost  College  Library,  1825 

May  Street,  Brownsville; 
Texas  State  Library.  1200  Brazos  Street, 

Austin; 
Texas  Tech  University  Library,  18th  and 

Boston  Avenue,  Lubbock; 
University  of  Houston  Library,  4800 

Calhoim  Boulevard,  Houston; 
University  of  Texas  at  Arlington, 

Library.  701  South  Cooper  Street. 

Arlington; 
University  of  Texas  at  Austin.  Library. 

21st  and  Speedway  Streets.  Austin; 
University  of  Texas  at  Brownsville, 

Oliveria  Memorial  Library,  80  Fort 

Brown,  Brownsville; 
University  of  Texas  at  Dallas, 

McDermott  Library,  2601  North  Floyd 

Road,  Richardson; 


University  of  Texas  at  El  Paso,  Library. 

Wiggins  Road  and  University  Avenue. 

El  Paso; 
University  of  Texas  at  San  Antonio, 

Library,  6900  North  Loop  1604  West. 

San  Antonio; 
University  of  Texas  Law  School,  Tarlton 

Law  Library.  727  East  26th  Street. 

Austin; 
University  of  Texas,  LBJ  School  of 

Public  Affiairs  Library,  2313  Red  River 

Street,  Austin; 
Victoria  Public  Library,  320  Nnth  Main, 

Victoria; 

I.ooi«i«na 

Calcasieu  Parish  Library,  327  Broad 

Street.  Lake  Charles; 
Cameron  Parish  Library,  Marshall 

Street,  Cameron; 
Grand  Isle  Branch  Library,  Highway  1. 

Grand  Isle; 
Government  Documents  Library,  Loyola 

University,  6363  St.  Charles  Avenue. 

New  Orleans; 
Iberville  Parish  Library,  24605  J.  Gerald 

Berret  Boulevard,  Plaquemine; 
Jefferson  Parish  Regional  Branch 

Library.  4747  West  Napoleon  Avenue, 

Metairie; 
Jefferson  Parish  West  Bank  Outreach 

Branch  Library,  2751  Manhattan 

Boulevard,  Harvey; 
Lafayette  Public  Library,  301  W. 

Congress  Street.  Lafayette; 
Lafitte  Branch  Library,  Route  1,  Box  2. 

Lafitte; 
Lafourche  Parish  Library,  303  West  5th 

Street,  Thibodaux; 
Louisiana  State  University  Library,  760 

Riverside  Road,  Baton  Rouge; 
Louisiana  Tech  University,  Prescott 

Memorial  Library,  Everet  Street, 

Ruston; 
LUMCON,  Library,  Star  Route  541. 

Chauvin; 
McNeese  State  University,  Luther  E. 

Frazar  Memorial  Library,  Ryan  Street, 

Lake  Charles; 
New  Orleans  Public  Library,  219  Loyola 

Avenue,  New  Orleans; 
Nicholls  State  University,  Nicholls  State 

Library,  Leighton  Drive,  Thibodaux; 
Plaquemines  Parish  Library,  203 

Highway  11,  South,  Buras; 
St.  Bernard  Parish  Library,  1125  East  St 

Bernard  Highway,  Chalmette; 
St.  Charles  Parish  Library,  105 

Lakewood  Drive,  Lulins; 
St.  John  The  Baptist  Parish  Library, 

1334  West  Airline  Highway,  LaPlace; 
SL  Mary  Parish  Library,  206  Iberia 

Street,  Franklin; 
St.  Tammany  Parish  Library,  Covington 
Branch,  310  West  21st  Street. 
Covington; 
St  Tammany  Parish  Library,  Slidell 

Branch,  555  Robert  Boulevard,  Slidell; 
Terrebonne  Parish  Library,  424  Roussell 
Street,  Hotuna; 
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Tulone  University.  Howard  Tilton 

Memorial  Library,  7001  Freret  Street, 

New  Orleans; 
University  of  New  Orleans  Library, 

Lakeshore  Drive,  New  Orleans; 
University  of  Southwestern  LA,  Dupre 

Library,  302  East  St.  Mary  Boulevard, 

Lafayette; 
Vermilion  Parish  Library,  Abbeville 

Branch.  200  North  Street,  Abbeville; 

Mianasippi 

Gulf  Coast  Research  Laboratory,  Gunter 

Library.  703  East  Beach  Drive,  Ocean 

Springs; 
Hancock  County  Library  System,  312 

Highway  90.  Bay  St.  Lx}uis; 
Harrison  County  Library,  14th  and  21st 

Avenues,  Gulfport; 
Jackson  George  Regional  Library 

System,  3214  Pascagoula  Street, 

Pascagoula; 


Dauphin  Island  Sea  Lab,  Marine 

Environmental  Science  Consortium, 

ybrary,  Bienville  Boulevard,  Dauphin 

Island; 
Gulf  Shores  Public  Library.  Municipal 

Complex,  Route  3,  Gulf  Shores; 
Mobile  Public  Library,  701  Government 

Street,  Mobile; 
Thomas  B.  Norton  Public  Library.  221 

West  19th  Avenue,  Gulf  Shores; 
University  of  South  Alabama, 

University  Boulevard,  Mobile; 
Montgomery  Public  Library.  445  South 

Lavnence  Street.  Montgomery; 

Florida 

Bay  County  Public  Library.  25  West 

Government  Street.  Panama  Qty; 
Charlotte-Glades  Regional  Library 

System.  18400  Mtudock  Circle.  Port 

Qiarlotte; 
Collier  County  Public  Library,  650 

Central  Avenue,  Naples; 
Environmental  Library,  Sarasota 

County,  7112  Curtis  Avenue,  Sarasota; 
Florida  A  &  M  University,  Coleman 

Memorial  Library,  Martin  Luther  King 

Boulevard,  Tallahassee; 
Florida  Northwest  Regional  Library 

System.  25  West  Government  Street, 

Panama  City; 
Florida  State  University.  Strozier 

Library.  Call  Street  and  Copeland 

Avenue.  Tallahassee; 
Fort  Walton  Beach  Public  Library.  105 

Miracle  Strip  Parkway,  Fort  Walton 

Beach; 
Leon  Coimty  Public  Library.  200  West 

Park  Avenue,  Tallahassee; 
Marathon  Public  Library,  3152  Overseas 

Highway,  Marathon; 
Monroe  County  Public  Library,  700 

Fleming  Street,  Key  West; 
Port  Charlotte  Public  Library,  2280 

Aaron  Street,  Port  Charlotte; 


Selby  Public  Library,  1001  Boulevard  of 

the  Arts.  Sarasota; 
St.  Petersburg  E»ublic  Library,  3745 

Avenue  North,  St.  Petersburg; 
Tampa-Hillsborough  County  Library, 

Dociunents  Division,  900  North 

Ashley  Drive,  Tampa; 
University  of  Florida  Library,  University 

Avenue.  Gainesville; 
University  of  Florida,  Holland  Law 

Library,  Southwest  25th  St.  and  2nd 

Avenue,  Gainesville; 
West  Florida  Regional  Library.  200  West 

Gregory  Street,  Pensacola 

Dated:  November  19, 1997. 
CaroUU  U.  Kallanr, 
Associate  Director  for  Offshore  Minerals 
Management. 

(PR  Doc.  97-30921  Filed  11-24-97;  8:45  am] 
BHJJNQ  COOC  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Managentant  Sarvica 

Outer  Continental  Shaif .  Central  Gulf  of 
Mexico,  Oil  and  Qaa  Ijaaaa  Sale  169 


AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Availability  of  the  proposed 
notice  of  sale. 

Gulf  of  Mexico  Outer  Continental 
Shelf  (OCS);  notice  of  availability  of  the 
proposed  notice  of  sale  for  proposed  Oil 
and  Gas  Lease  Sale  169  in  the  Central 
Gulf  of  Mexico.  This  notice  of 
availability  is  published  pursuant  to  30 
CFR  256.29(c),  as  a  matter  of 
information  to  the  public. 

With  regard  to  oil  and  gas  leasing  on 
the  OCS,  the  Secretary  of  the  Interior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  as  amended,  provides  the  affected 
States  the  opportunity  to  review  the 
proposed  Notice  of  Sale. 

The  proposed  notice  of  sale  for 
proposed  Sale  169  may  be  obtained  by 
written  request  to  the  Public 
Information  Unit,  Gulf  of  Mexico 
Region.  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394,  or  by 
telephone  at  (504)  736-2519. 

The  final  notice  of  sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  scheduled  for 
March  1998. 

Dated:  November  18, 1997. 
CaraliU  U.  KalUnr. 
Acting  Director,  Minerals  Management 
Service. 
(FR  Doc.  97-30893  Filed  11-24-97;  8:45  am) 

BNJJNQ  COOC  4310-Mn-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  af  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  15. 1997.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  December  10, 
1997. 

Paul  Lusignan, 
Acting  Keeper  of  the  Natiorml  Register. 

CALIFORNIA 

Loa  Aagalaa  Cooniy 

Town  House,  The,  2959-2973  Wilshire  Blvd. 
and  607-643  S.  Commonwealth  Ave.,  Los 
Angeles,  96000821 

INDIANA 

Allen  Connty 

Brown,  John,  Stone  Warehouse,  114  E. 
Superior  St,  Fort  Wayne,  97001542 

Deaiimm  Connty 

Moore's  Hill  United  Methodist  Church. 
13476  Main  St..  Moores  Hill,  97001537 

Grant  Connty 

Woodside,  1119  Overlook  Rd.,  Marion 
vicinity,  97001538 

Marion  Connty 

Wasson.  HP.  ft  Company  Building,  2  W. 
Washington  and  2  N.  Meridian  Sts., 
Indianapolis,  97001539 

Ruah  Connty 

St.  Paul  Methodist  Episcopal  Church,  426  N. 
Morgan  St..  Rushville.  97001536 

St  loaeph  Connty 

Children's  Dispensary,  1045  W.  Washington, 

South  Bend.  97001541 
Colonial  Gardens  Commercial  Historic 

District,  2919-3027  Mishawaka  Ave.. 

South  Bend.  97001540 
South  Michigan  Street  Historic  District, 

Roughly  along  )ct  of  Monroe  and  Midiigan 

SU..  South  Bend.  97001556 

Vermillion  Connty 

Hill  Crest  Community  Center,  505  N.  Eight 
SL,  Clinton.  97001555 

IOWA 

Lae  Connty 

Mechanic's  Rock.  Approx.  1  mi.  S  of 
Montrose,  Mississippi  nu.  374.  Montrose 
vicinity,  97001543 
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Linn  Connty 

Leslnger  Block  (Commercial  and  Industrial 
Development  of  Cedar  Rapids  MPS).  1317 
3rd  St.,  SE,  Cedar  Rapids,  97001544 

NEVADA 

Lyon  County 

Buckland  Station.  7  mi.  S  of  jet.  of  NV  95  and 
US  50,  Stagecoach  vicinity,  97001546 

NORTH  CAROLINA 

Rowan  County 

Hambley-Wallace  House,  508  S.  Pulton  St, 
Salisbury,  97001545 

OHIO 

Clark  County 

Pringle-Patric  House,  1314-1316  E.  High  St, 
Springfield.  97001547 

TENNESSEE 

Hardeman  County 

Davis  Bridge  Battlefield  (Civil  War  Historic 
and  Historic  Archeological  Resources  in 
Tennessee  MPS).  Roughly  along  Ripley- 
Pocahontas  and  Easary  Spring  Rds, 
Pocahontas  vicinity,  97001549 

HeBderson  County 

Parker's  Crossroads  Battlefield  (Civil  War 
Historic  and  Historic  Archeological 
Resources  in  Tennessee  MPS).  TN  22,  26 
mi.  E  of  Jackson.  Parker's  Crossroads 
vicinity,  97001550 

Maury  County 

Spring  Hill  Battlefield  (Civil  War  Historic 
and  Historic  Archeological  Resources  in 
Tennessee  MPS),  Jet  of  Kedron  and  Old 
Kedron  Rds..  Spring  Hill,  97001548 

WISCONSIN 

Calumet  County 

Calumet  County  Ark  Group.  Address 
Restricted,  Hilbert  vicinity.  97001551 

Crawfiard  County 

Unpleasant  Ridge,  Address  Restricted, 
Boydtown  vicinity.  97001553 

Dane  County 

Southwest  Side  Historic  District,  Roughly 
bounded  by  Lowrell.  S.  Monroe,  W.  Main 
and  S.  Page  Sts.,  Stoughton,  97001554 

Venum  County 

Tollackson  Mound  Group,  Address 
Restricted,  Harmony  vicinity,  97001552 

Proposed  Move;  A  move  has  been 
proposed  for 

INDIANA 

Chief  Richardville  House,  W.  of  Huntington. 
US  24  and  IN  9/37  Huntington  vicinity, 
85002446 

[FR  Doc.  97-30846  Filed  11-24-97;  8:45  am] 

nUJNQ  CODE  411»-7»-U 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  December  2, 1997  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Mmutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-753-756  (Final) 
(Certain  Carbon  Steel  Plate  from  China, 
Russia,  South  Africa,  and  Ukraine) — 
briefing  and  vote. 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  November  20, 1997. 

By  order  of  the  Conunission. 
Donna  R.  Koehnke, 
Secretary. 

(FR  Doc  97-31090  Filed  11-21-97;  12:37 
pm) 

BaAJNQ  CODE  7«20-0I-P 


DEPARTMENT  OF  JUSTICE 

Dnig  Enforcamant  Administration 

Edward  B.  Curry,  M.D^  Revocation  of 
Registration 

On  Jime  3, 1997,  the  Deputy  Assistant 
Administrator,  Office  of  EMversion 
Control,  DrfUg  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Edward  B.  Curry, 
.M.D.,  of  Syracuse.  New  York,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  AC2054360, 
under  21  U.S.C.  824(a)(3),  and  deny  any 
pending  applications  for  renewal  of 
such  registration  as  a  practitioner 
pursuant  to  21  U.S.C.  823(f),  for  reason 
that  he  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  New  York.  The  order  also 
notified  Dr.  Curry  that  should  no 
request  for  a  hearing  be  filed  within  30 
days  of  receipt,  his  hearing  right  woidd 
be  deemed  waived. 

The  Order  to  Show  Cause  was  first 
sent  to  Dr.  Curry's  registered  address, 
and  was  returned  to  DEA  imclaimed. 
DEA  then  learned  that  Dr.  Curry  was 
residing  at  an  address  in  Birmingham, 
Alabama,  and  the  Order  to  Show  Cause 


was  sent  to  him  at  that  address.  DEA 
received  a  signed  receipt  indicating  that 
the  order  was  received  by  Dr.  Curry  on 
August  8, 1997.  No  request  for  a  hearing 
or  any  other  reply  was  received  by  DEA 
from  Dr.  Curry  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Acting  Deputy  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Curry  is  deemed  to  have  waived  his 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Acting  Deputy  Administrator  now 
enters  his  final  orider  without  a  hearing 
pursuant  to  21  CFR  1301.43  {d)  and  (e) 
and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  effective  May  7, 1996,  the 
State  of  New  York,  Department  of 
Health.  State  Board  for  Professional 
Medical  Conduct  (Board)  issued  a 
Determination  and  Order  revoking  Dr. 
Curry''s  license  to  practice  medicine. 
The  Board  found  that  Dr.  Curry  failed  to 
comply  with  an  order  of  the  Committee 
on  Ptofessional  Conduct  that  he 
imdergo  a  psychiatric  examination: 
engageid  in  physical  and/or  vert)al  abuse 
of  patients;  engaged  in  conduct 
evidencing  moral  unfitness;  suffered 
from  mental  impairment;  and  practiced 
medicine  while  impaired. 

The  Acting  Deputy  Administrator 
finds  that  in  light  of  the  fact  that  Dr. 
Curry  is  not  currently  licensed  to 
practice  medicine  in  the  State  of  New 
York,  it  is  reasonable  to  infer  that  he  is 
not  currently  authorized  to  handle 
controlled  substances  in  that  state.  The 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez,  M.D.,  62  FR 
16193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60728  (1996),  Dominick  A.  Ricd. 
M.D.,  58  FR  51104  (1993). 

Here  it  is  clear  that  Dr.  Curry  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York.  Therefore,  Dr.  Curry  is  not   • 
entitled  to  a  DEA  registration  in  that 
state. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AC2054360,  previously 
issued  to  Edward  B.  Curry.  M.D..  be, 
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and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewsd  of  such  registration,  be  and  they 
hereby  are,  denied.  This  order  is 
effiBCtive  December  26, 1997. 

Dated:  htovember  17. 1997. 
^mn  S.  MiUbrd. 
Acting  Deputy  Administrator. 
(FR  Doc.  97-30844  Filed  11-24-97;  8:45  am) 


OEPARTMEMT  OF  JUSTICE 

Office  of  Justica  Programs 

Bureau  of  Justice  Statistics;  Agency 
informatton  Coliection  Activities: 
Existing  Collection;  Comment  Request 

ACTION:  Revision  to  existing  collection: 
Summary  of  sentenced  population 
movement — annual  data  collection. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below.  The 
proposed  collection  was  previously 
published  in  the  Federal  Register  on 
September  16,  1997,  allowing  for  a  60- 
day  public  comment  period.  One 
comment  was  received  by  the  Bureau  of 
Justice  Statistics.  Changes  were 
performed  where  appropriate. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  26, 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desl^  Officw, 
Washington,  DC  20530. 

(1)  E\naluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4j  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 


collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  This  Iiiformation 
Collection 

(Ij  Type  of  Infonnation  CoUection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Summary  of  Sentenced  Population 
Movement — Annual  Data  Collection. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  NPS-1.  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Federal,  State,  and  Local  at 
Tribal  Government.  The  National 
Prisoner  Statistics — 1  is  the  only 
national  source  of  information  on  the 
number  of  persons  under  jurisdiction  or 
in  custody  at  midyear  and  yearend;  the 
number  and  type  of  admissions  and 
releases;  the  number  of  inmate  deaths 
by  cause;  counts  by  sex,  race  and 
Hispanic  origin;  number  of  inmates  with 
HIV/ AIDS,  and  prison  capacity  and  jail 
backups  due  to  crowding. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  Fifty-tvro  respondents  at  6.5 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Three  hundred  thirty-eight 
annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instruction,  or 
additional  information,  please  contact 
Mr.  Robert  B.  Briggs.  Clearance  Officer, 
United  States  Department  of  Justice, 
Infonnation  Management  and  Security 
Staff.  Justice  Management  Division, 
Suite  850,  Washington,  Center.  1001  G 
Street,  NW,  Washington,  DC  20530. 

Dated:  Novemlwr  19, 1997. 
Koosif  B.  Dnj^s. 

Department  Clearance  Officer,  United  States 
Department  of  justice. 
(FR  Doc  97-30894  Filed  11-24-97;  8:45  am) 

MLLM6  OOOC  441S-1«-M 


NATKNUAL  CREDTT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

The  National  Credit  Union 

Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  item,  which  is  open  to  public 


observation,  to  the  previously 
announced  open  meeting  (Federal 
Register,  Vol.  62,  page  62077,  Thursday. 
November  20,  1997)  scheduled  for 
Monday,  November  24, 1997. 

9.  Interim  Final  Rule  with  Request  for 
Comments,  Part  703,  NCUA's  Rules  and 
Regulations,  Investment  and  Deposit 
Activities. 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  open  to  the 
public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items  are: 

1.  Requests  from  Three  (3)  Federal 
Credit  Unions  to  Convert  to  a 
Community  Charter. 

2.  Request  from  a  Federal  Credit 
Union  for  a  Charter  and  Insurance 
Conversion. 

3.  Requests  from  Two  (2)  Credit 
Unions  to  Merge  and  Convert  Insurance. 

4.  Extension  of  Regtilation  Effective 
Date:  Part  704.  NCUA.'s  Rules  and 
Regulations,  Corporate  Credit  Unions. 

5.  Notice  of  Proposed  Rule  and 
Request  for  Comments:  Part  708a, 
Appendix  A,  NCUA's  Rules  and 
Regulations,  Mergers  or  Conversions  of 
Federally  Insured  Credit  Unions  to  Non- 
Credit  Union  Status. 

6.  Notice  of  Proposed  Rule  and 
Request  for  Comments:  Part  708b, 
Subpart  C,  NCUA's  Rules  and 
Regulations,  Mergers  of  Federally 
Insured  Credit  Unions;  Voluntary 
Termination  or  Conversion  of  Insured 
Status. 

7.  Proposed  National  Small  Credit 
Union  Development  Program. 

8.  NCUA's  1998/1999  Operating 
Budget. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Becky  Baker,  Secretary  of  The  Board, 

Telephone  703-518-6304. 

Bedcy  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-31145  Filed  11-21-07;  3:05  pm| 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  requires  the  addition  of  the 
following  item,  which  is  closed  to 
public  observation  to  the  previously 
aimounced  closed  meeting  (Federal 
Register,  Vol.  62,  page  62077,  Thursday, 
November  20, 1997)  scheduled  for 
Monday,  November  24, 1997. 
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9.  Matters  Relating  to  the  OPM 
Report  Closed  pursuant  to  exemptions 
(2)  and  (8). 

The  Board  voted  unanimously  that 
agency  business  requires  that  this  item 
be  considered  with  less  than  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items  are: 

1.  Administrative  Action  under 
Sections  116,  206  and  208  of  the  Federal 
Credit  Union  Act  Closed  pursuant  to 
exemptions  (8).  (9)(A)(ii)  and  (9)(B}. 

2.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act  Closed  pursuant  to  exemptions  (8), 
(9)(A)(ii)  and  (9){B). 

3.  Administrative  Action  under 
Section  206  of  the  Federal  Credit  Union 
Act.  Qosed  pursuant  to  exemptions  (5), 
(7).  (8)  and  (10). 

4.  Two  (2)  Administrative  Actions 
imder  Part  704  of  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to 
exemption  (8). 

5.  One  (1)  Persoimel  Action.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

6.  Delegations  of  Authority.  Closed 
pursuant  to  exemptions  (2)  and  (6). 

7.  Final  Rule:  Amendments  to  Part 
790.2(b)(7),  NCUA's  Rules  & 
Regulations.  Closed  pursuant  to 
exemptions  (2)  &  (6). 

8.  Final  Rtile:  Amendments  to  Part 
791.  including  791.4,  791.5.  and  791.6. 
NCUA's  Rules  &  Regulations.  Closed 
pursuant  to  exemptions  (2)  &  (6). 

FOR  FURTHER  MFORMATKM  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-31146  Filed  ll-21-«7:  3:05  pm) 

HUMO  CODE  7BSB-0t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACnON:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  lecenUy 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 


1.  Type  of  submission,  new.  revisfon. 
or  extension:  Revision. 

2.  The  titie  of  the  information 
collection:  10  CFR  50.55a,  "Codes  and 
Standards;  Amended  Requirements." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  The  ASME  has  set  a  frequency 
for  conducting  these  activities  wiUi  its 
attendant  recordkeeping  based  on 
operating  history  and  the  need  for 
component  functionality.  The  frequency 
is  dependent  on  the  safety  function  of 
the  component.  The  information  is 
generally  not  submitted  to  the  NRC.  but 
is  retained  by  the  licensees  to  be  made 
available  to  the  NRC  in  the  event  of  an 
NRC  audit.  Reporting  requirements 
consist  of  one-time  relief  requests  or 
technical  specification  amendments. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  plant  licensees. 

6.  An  estimate  of  the  number  of 
responses:  The  requirements  will  apply 
to  licensees  and  applicants  for  nuclear 
power  plant  licenses.  Because  no 
applicants  for  construction  permits  or 
operating  licensees  are  expected,  the 
reports  will  apply  to  the  109  nuclear 
power  plants  wiUi  operating  licenses. 

7.  The  estimated  number  of  anmiAl 
respondents:  109. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Implementation 
of  later  Code  edition  and  addenda  for 
ASME  Boiler  and  Pressure  Vessel  Code 
(BPV  Code)  Section  XI  and  OM  Code 
activities  is  estimated  to  result  in  a  (1) 
one-time  recordkeeping  burden  of 
48.502  hours  (445  hours/plant)  and  (2) 
one-time  reporting  requirements  of  328 
hours  (3  hours/plant)  for  a  total  of 
18.830  hours.  The  estimated  total 
annual  industry  increase  in 
recordkeeping  burden  is  13.512  hours 
annually  (124  hours/plant).  Due  to 
elimination  of  certain  ASME  OM  Code 
reporting  requirements,  the  estimated 
total  industry  annual  reporting  burden 
will  decrease  by  4.245  hoius  aimually 
(39  hours/plant). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies: 
Applicable. 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  regulations  require 
that  nuclear  power  plant  owners  (1) 
construct  Class  1,  Class  2,  and  Class  3 
components  in  accordance  with  the 
rules  provided  in  Section  m,  Division  1, 
"Requirements  for  Construction  of 
Nuclear  Power  Plant  Components,"  of 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (BPV  Code),  (2)  inspect 
Class  1,  Class  2,  Class  3,  Class  MC 
(metal  containment]  and  Class  CC 


(concrete  containment)  components  in 
accordance  with  the  rules  provided  in 
Section  XI,  Division  1,  "Requirements 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Components,"  of  the  ASME 
BPV  Code,  and  (3)  test  Class  1,  Class  2. 
and  Class  3  pxmips  and  valves  in 
accordance  with  the  rules  provided  in 
Section  XI,  Division  1 ,  of  the  ASME 
BPV  Code.  Every  120  months  licensees 
are  required  to  update  their  inservice 
inspection  (ISI)  and  inservice  testing 
(1ST)  programs  to  meet  the  version  of 
Section  XI  incorporated  by  reference 
into  the  regulations  in  effect  12  months 
prior  to  the  start  of  a  new  120-month 
interval. 

Submit,  by  (insert  date  30  days  after 
publication  in  the  Federal  Register), 
comments  that  address  the  foUowiiig 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biuden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  supporting  statement 
may  be  viewed  free  of  charge  at  the  NRC 
Public  Doctunent  Room,  2120  L  Street, 
NW  (lower  level),  Washington.  DC- 
OMB  clearance  packages  are  availaole 
via  the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  yoiu-  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Carol  Gallagher,  (301) 
415-5905:  e-mail  CAG®nrc.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
December  26, 1997:  Norma  Gonzales, 
Office  of  Information  and  Regulatory 
Affiairs  (3150-0011),  NEOB-10202, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rodcville,  Maryland,  this  19th  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  )o.  Slielton, 

NRC  Clearance  Officer,  Information  and 
Records  Management  Branch,  Office  of  the 
Chief  In  formation  Officer. 
(FR  Doc.  97-30917  FUed  11-24-97;  8:45  am] 
BiujNa  cooe  79M-ei-p 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  No.  60-309] 

Maine  Yankee  Atomic  Power  Company 
(Maine  Yankee  Atomic  Power  Station); 
Environmental  Aaaeaament  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Cominission  (the  Commission)  is 
considering  issxiance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
36,  issued  to  Maine  Yankee  Atomic 
Power  Company  (the  licensee),  for 
operation  of  the  Maine  Yankee  Atomic 
Power  Station  (Maine  Yankee]  located 
in  Lincoln  Coimty,  Maine. 

EoTironmeDtal . 


Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
selected  {>ortions  of  Technical 
Specification  (TS)  Section  5.0, 
Administrative  Controls,  to  define  the 
facility  staffing  and  training 
requirements  for  a  permanently 
defueled  facility. 

The  proposed  action  is  in  accordance 
with  the  Ucensee's  application  for 
amendment  dated  August  15,  1997,  as 
supplemented  by  letters  dated 
September  19  and  October  21, 1997. 

The  Need  for  the  Proposed  Action 

By  letter  dated  August  7,  1997  the 
licence  submitted  certifications  of 
permanent  cessation  of  power 
operation     uid  permanent  removal  of 
fuel  from  the  reactor  in  accordance  with 
10  CFR  50.82(a)(1)  (i)  and  (ii).  Pursuant 
to  10  CFR  50.82(a)(2).  the  10  CFR  Part 
50  license  no  longer  authorizes 
operation  of  the  reactor  or  placement  or 
retention  of  fuel  in  the  reactor  vessel. 
The  proposed  amendment  would 
implement  administrative  changes  to 
reflect  the  elimination  of  the  TS 
requirement  for  the  licensee  to  maintain 
10  CFR  Part  55  licensed  operators. 
There  will  be  no  physical  changes  to  the 
Maine  Yankee  fia^ty  associated  «rith 
this  proposed  amendment. 

Environmental  Impacts  of  the  Proposed 
Action 

T^  Commission  has  completed  its 

evaluation  of  the  proposed  amendment 
to  the  Maine  Yankee  TS  and  concludes 
that  the  proposed  amendment  is  an 
administrative  change  reflecting  the 
elimination  of  the  TS  requirement  to 
maintain  10  CFR  Part  55  licensed 
operators  that  is  consistent  with  the 
permanently  defueled  condition  of  the 
plant  There  will  be  no  changes  to  the 
facility  or  its  operation  as  a  result  of  the 
proposed  amendment 


The  proposed  change  will  not 
increase  the  probebility  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  of&ite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
nonradiological  environmental  impacts. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action. 

AJtematives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not_ 
be  evaluated.  As  an  ahemative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  prop>osed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  enviroiunental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  ofBosources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Maine  Yankee  facility. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  October  16,  1997  the  staff  consulted 
with  Mr.  Pat  Dostie  of  the  State  of 
Maine,  Office  of  Nuclear  Safety 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  Cor  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  15,  1997.  as  supplemented 
by  letters  dated  September  19  and 
October  21, 1997,  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 


NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Wiscasset  Public  Library.  High  Street. 
P.  O.  Box  367  Wiscasset,  Maine,  04578. 

Datod  at  Rockville.  Maryland,  this  18th  day 
of  November  1997. 

For  tiie  Nuclear  Regulatory  Commission. 

SayaoarlLWate. 

Director,  Non- Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 

(FR  Doc.  97-30918  Filed  11-24-97;  8:45  am] 
aajJNQ  oooe  tmo-oi-t. 


NUCLEAR  REGULATORY 
COMMISSION 

Sunahina  Act  Meeting 

AGENCY  HOUOma  THE  MEETMQ:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  November  24,  December 
1,  8,  and  15,  1997. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
_  Maryland. 

•TATUS:  Public  and  Closed. 

MATTERS  TO  BE  C0N8I0ERE0: 

Week  of  November  24 

There  are  no  meetings  the  week  of 
November  24. 

Week  of  December  1 — ^Tentative 

There  are  no  meetings  the  week  of 
December  1. 

Week  of  December  ■— Tentative 

Thursday,  December  1 1 

2:00  p.m. 
Briefing  on  Investigative  Matters 
(Closed— Ex.  5  &  7) 
3:00  p.m. 
AChrmation  Session  (PUBLIC 
MEETING)  (if  needed) 

Friday.  December  12, 

9:00  a.m. 
Meeting  with  Northeast  Nuclear  on 
Millstone  (PUBUC  MEETING), 
(Contact:  Bill  Travers,  301-415- 
1200) 

Week  of  December  15 — Tentative 

Wednesday,  December  17 

2:00  p.m. 
Briefing  on  Integration  and  Evaluation 
of  Results  fiom  Recent  Lessons- 
Learned  Reviews  (including  50.59 
Process  Improvements) 
3:30p.m. 
Affirmation  Session  (PUBLIC 
MEETING)  (if  needed) 

Thursday.  December  18 
10:00  a.m. 
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Meeting  with  Advisory  Conunittee  on 
Nuclear  Waste  (ACNW),  (Contact: 
John  Larkins,  301-415-7360) 
AOOnXMMl.  INFORMATION:  Affirmations  of 
"Final  Rule — Deliberate  Misconduct  by 
Unlicensed  Persons"  and  "Louisiana 
Energy  Services — Financial 
Qualifications  Aspects  of  Petitions  for 
Review  of  LBP-96-25"  were  postponed 
from  Friday,  November  21.  No  new  date 
has  been  set. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at: 

http://wMrw.nrc.gov/SECY/8mj/ 
schedule.htm 


This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington.  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh®nrc.gov  or 
dkwdnrc.gov. 

Dated:  November  21. 1997. 

WilUam  M.  HIU,  Jr., 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  97-31115  Filed  11-21-97;  2:27  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  Na  10-22894;  B12-10630| 

Caah  Accumulation  Trust,  et  ai.;  Notice 
of  Application 

November  18. 1997. 
AQENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  applicants  from 
secUons  12(d)(1)  (A)  and  (B)  of  the  Act 
under  sections  6(c)  and  17(b)  of  the  Act 
exempting  applicants  frtim  section  17(a) 
of  the  Act.  and  under  section  17(d)  of 
the  Act  and  rule  17d-l  thereunder. 


SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  certain  registered 
investment  companies  to  invest  excess 
cash  in  affiliated  money  market  and/or 
short-term  bond  funds  in  excess  of  the 
limits  of  section  12(d)(1)  of  the  Act 
APPUCANTS:  Cash  Accumulation  Trust 
("CAT"),  PIMCO  Funds:  Multi-Manager 
Series  ("PFMMS").  and  all  other 
registered  investment  companies  and 
series  thereof  that  currently  or  in  the 
hiture  are  part  of  a  "group  of  investment 
companies"  that  includes  either  CAT  or 
PFMMS  (together  with  CAT  and 
PFMMS.  the  "Funds").  PIMCO 
Advisors,  L.P.  ('TALP"),  and  PIMCO 
Funds  Distribution  Company 
("PFDCO"). 

FMJNQ  DATES:  The  application  was  filed 
on  April  25, 1997  and  amended  on  July 
31, 1997,  and  September  30.  1997. 
HEARING  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  person  may  request  a  hearing 
by  vmting  to  the  SEC's  Secretary  and 
serving  applicants  with  a  copy  of  the 
request,  personally  or  by  ma*.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  December  15. 1997.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certifidate  of 
service.  Hearing  requests  should  stale 
the  nature  of  the  writer's  interest  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notffication  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Stiwt.  N.W.,  Washington.  D.C.  20549. 
Applicants,  c/o  Newton  B.  Schott,  Jr., 
Esq.,  2187  Atlantic  Street,  Stamford,  CT 
06902. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amunarie  Zell,  Law  Clerk,  at  (202)  942- 
0532  or  Mercer  E.  BuUard,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  CAT  and  PFMMS  are  open-end 
investment  companies  organized  as 
Massachusetts  business  trusts  and 
registered  under  the  Act.  CAT  has  a 
money  market  portfolio  and  a  short-term 
bond  portfolio.  PFMMS  has  22  separate 
portfolios. 


2.  PALP,  a  Delaware  limited 
partnership,  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  PALP 
serves  as  investment  adviser  to  CAT  and 
PFMMS  and  has  retained  a  number  of 
PALP'S  subpartnerships  to  act  as 
subadvisers  for  most  of  the  Funds' 
portfolios  (collectively  with  PALP,  the 
"Advisers").  PFIXO.  a  subsidiary  of 
PALP,  is  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  acts  or  mil  act  as  each  Fund's 
principal  underwriter. 

3.  Applicants  request  an  order  that 
would  p>ermit  certain  Fimds 
("Participating  Funds")  to  invest  their 
excess  cash  in  one  or  more  Funds  that 
are  money  market  or  short-term  bond 
Funds  ("Central  Funds"),  and  the 
Adviser  to  effect  such  transactions.  * 
Central  Funds  that  are  money  market 
funds  will  be  subfect  to  rule  2a-7  under 
the  Act.  Central  Funds  that  are  short- 
term  bond  funds  will  seek  current 
income  consistent  with  the  preservation 
of  capital  by  investing  in  fixed-income 
securities  while  maintaining  a  dollar- 
weighted  average  maturity  of  three  years 
or  less. 

4.  Each  Participating  Fund  has.  or 
may  have,  iminvested  cash  held  by  its 
custodian  bank.  Uninvested  cash  may 
result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
from  portfolio  securities,  luisetUed 
securities  transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions  and  dividend 
pa]rments.  and  new  cash  received  from 
investors.  Currently,  the  Funds  can 
invest  uninvested  cash  directiy  in 
money  market  instruments  or  other 
short-term  debt  obligations. 

5.  The  Participating  Funds  wish  to 
have  the  option  to  use  the  Central  Funds 
as  an  additional  cash  management 
device  for  their  uninvested  cash. 
Applicants  believe  that  the  proposed 
transactions  may  reduce  aggregate 
counterparty  risk  on  repurchase 
agreements,  protect  liquidity,  reduce 
credit  exposure  to  custodian  banks, 
reduce  custodian  transaction  costs,  and 
diversify  risk  across  a  wide  range  of 
short-term  investments. 

6.  To  provide  the  Participating  Funds 
with  a  wider  selection  of  short-term 
investment  vehicles,  the  Central  Funds 
may  include  one  or  more  short-term 
bond  funds.  Applicants  note  that  an 
investment  in  a  Central  Fund  that  is  a 


'  Each  Fund  that  intends  to  rely  on  the  order  ha* 
been  named  as  an  applicant  Any  other  existing 
Fund  and  any  Future  Fund  that  may  rely  on  tlie 
order  in  the  future  will  do  so  only  in  accordance 
with  the  terms  and  conditions  of  the  application. 
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short-term  bond  fund  would  be 
available  only  to  those  Participating 
Funds  for  which  a  direct  investment  in 
short-term  bonds  would  be  consistent 
with  their  investment  objectives, 
policies,  and  restrictions.  By  investing 
in  a  short-term  bond  fund,  a 
Participating  Fund  could  gain  exposure 
to  different  points  on  the  yield  curve 
without  the  need  to  buy  the  underlying 
securities.  A  Participating  Fund  could 
achieve  this  exposure  through  a  Central 
Fund  while  obtaining  greater  Hquidity 
and  diversification  than  otherwise 
might  be  available. 

7.  If  a  Central  Fund  offers  more  than 
one  class  of  shares,  each  Participating 
Fund  will  invest  only  in  the  class  with 
the  lowest  expense  ratio  at  the  time  of 
investment.  The  shcu^s  of  the  Central 
Funds  sold  to  and  redeemed  from  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l  under  the 
Act  ("rule  12b-l  fee"),  or  service  fee  (as 
defined  in  section  2830(b)(g)  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers.  Inc.). 

8.  Under  applicants'  proposal,  the 
number  or  value  of  the  shares  of  the 
Central  Funds  held  by  a  Participating 
Fund  may  exceed  the  percentage 
restrictions  set  forth  in  section  12(d)(1) 
of  the  Act.  Applicants'  review  of  the 
historical  cash  positions  held  by  the 
Participating  Funds  indicates  that, 
while  the  Funds  typically  are  fully 
invested  (e.g.,  cash  positions  of  10%  of 
total  assets  or  less),  cash  positions 
fluctuate  with  shareholder  and 
investment  activity,  and  cash  positions 
in  excess  of  20%  of  total  assets 
occasionally  may  occur.  For  each 
Participating  Fund,  the  uninvested  cash 
available  for  investment  at  any 
particular  time  may  total  25%  or  more 
of  the  Participating  Fund's  total  net 
assets.  Thus,  each  Participating  Fimd 
seeks  relief  to  invest  up  to  25%  of  its 
total  assets  in  the  Central  Fimds. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  a  registered  investment 
company  may  not  acquire  secvirities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more,  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 


own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 
Section  12(d)(l)(J)  of  the  Act  provides 
that  the  SEC  may  exempt  any  persons  or 
transactions  from  section  12(d)(1)  to  the 
extent  the  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  For  the  following  reasons, 
applicants  believe  the  proposed 
transactions  satisfy  this  standard. 

2.  Apphcants  state  that  section 
12(d)(1)  is  intended  to  protect  an 
investment  company's  shareholders 
against  (a)  undue  influence  over 
portfolio  management  through  the  threat 
of  large  scale  redemptions;  (b)  the 
layering  of  fees;  and  (c)  an  overly 
complex  structure.  Applicants  believe 
that  none  of  these  perceived  abuses  is 
created  by  the  proposed  transactions, 

3.  Applicants  suomit  that  each  of  the 
Central  Funds  will  be  managed 
specifically  to  maintain  a  highly  liquid 
portfolio,  and  the  Adviser  will  have 
superior  ability  to  anticipate 
Participating  Funds'  cash  flows. 
Applicants  believe  that  no  layering  of 
sales  charges  will  occur  because  no 
front-end  sales  charge,  contingent 
deferred  sales  charge,  rule  12fah-l  fee,  or 
other  underwriting  or  distribution  fee 
will  be  charged  in  connection  with  the 
purchase  and  sale  of  shares  of  the 
Central  Funds.  The  Adviser  will  credit 
to  the  respective  Participating  Fiuid  or 
waive  the  investment  advisory  fee  that 
it  or  its  affiliates  earns  as  a  result  of  the 
Participating  Fund's  investment  in  one 
or  more  Central  Funds  to  the  extent 
such  fiaes  are  based  upon  the 
Participating  Fund's  assets  invested  in 
shares  of  the  Central  Funds.  Therefore, 
apphcants  believe  that  the  proposed 
transactions  will  not  result  in  the 
layering  of  any  sales  charges  or 
investment  advisory  fees.  Regarding  the 
complexity  of  the  proposed  structiire, 
applicants  note  that,  as  conditions  to  the 
application,  no  Participating  Fimd  will 
invest  more  than  25%  of  its  assets  in  the 
Central  Funds  and  no  Central  Fund  will 
acquire  securities  of  any  investment 
company  in  excess  of  the  limits  of 
section  12(d)(1)(a). 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
seciuity  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  person  that 
owns  more  than  5%  of  the  outstanding 
voting  secxuities  of  that  company,  and 
any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  such  investment 


company.  Because  the  Funds  share  a 
common  investment  adviser  or  have  an 
investment  adviser  that  is  under 
common  control  with  those  of  the  other 
Funds,  and  because  PFMMS  and  CAT 
share  a  common  board  of  trustees, 
applicants  believe  that  each  of  the 
Funds  may  be  deemed  to  be  luider 
common  control  with  all  the  other 
Funds,  and.  therefore,  an  affiliated 
person  of  those  Funds.  In  addition, 
applicants  state  that  a  Participating 
Fund  may  be  an  affiliated  person  of  a 
Central  Fund  by  owning  more  than  5% 
of  the  outstanding  voting  securities  of 
the  Central  Fund.  Applicants  request  an 
exemption  from  section  17(a)  to  permit 
the  sale  of  shares  of  the  Central  Funds 
to  the  Participating  Funds  and  the 
redemption  of  such  shares  by  the 
Central  Funds. 

5.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned 
and  the  general  purposes  of  the  Act. 
Section  6(c)  authorizes  the  Commission 
to  exempt  persons  or  transactions  from 
the  provisions  of  the  Act  to  the  extent 
that  such  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act.  Applicants 
submit,  for  the  reasons  discussed  below, 
that  their  request  for  relief  satisfies  these 
standards. 

6.  Applicants  believe  that  section 
17(a)  was  designed  to  prevent 
"overreaching"  on  the  part  of  an 
affiliated  person  and  to  ensure  that  all 
transactions  between  an  affiliated 
person  and  an  investment  company  are 
conducted  on  an  arm's  length  basis. 
Applicants  submit  that  the  proposed 
transactions  will  not  involve 
overreaching  because  the  consideration 
paid  and  received  for  the  sale  and 
redemption  of  shares  of  the  Central 
Funds  will  be  based  on  the  net  asset 
value  per  share  of  the  Central  Funds. 
Applicants  also  assert  that  the  proposed 
transactions  are  appropriate  because 
they  provide  the  Participating  Funds 
and  their  shareholders  with  a  possible 
means  of  obtaining  high  current  rates  of 
return  for  cash  investments. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  prohibit  an  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  bom  participating  in  any 
joint  arrangement  with  the  investment 
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company  unless  the  SEC  has  issued  an 
order  authorizing  the  arrangement. 
Applicants  believe  that  the  Funds,  by 
participating  in  the  proposed 
transactions,  and  the  Adviser,  by 
managing  the  proposed  transactions, 
could  be  deemed  to  be  participating  in 
a  joint  arrangement  within  the  meaning 
of  section  17(d)  and  rule  17d-l. 

8.  In  determining  whether  to  grant  an 
exemption  under  rule  17d-l,  the  SEC 
considers  whether  the  investment 
company's  participation  in  the  joint 
enterprise  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  bom 
or  less  advantageous  than  that  of  other 
participants.  Applicants  assert  that  no 
Participating  Fund  or  Central  Fund  will 
participate  in  the  proposed  transactions 
on  a  basis  that  is  different  bom  or  less 
advantageous  than  that  of  any  other 
participant  and  that  the  transactions 
will  be  consistent  with  the  Act. 

Appiicanta'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  theCentral  Funds 
sold  to  and  redeemed  bom  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted  in 
accordance  with  rule  12b-l,  or  service 
fiee  (as  defined  in  rule  2a30(b)(9)  of  the 
NASD  Conduct  Rules). 

2.  If  the  Adviser  collects  a  fiae  from  a 
Central  Fund  for  acting  as  its  investment 
adviser  with  respect  to  assets  invested 
by  a  Participating  Fimd.  before  the  next 
meeting  of  the  board  of  trustees  of  a 
Participating  Fund  that  invests  in  the 
Central  Funds  is  held  for  the  purpose  of 
voting  on  an  advisory  contract  under 
section  15  of  the  Act.  the  Adviser  to  the 
Participating  Fund  vdll  provide  the 
board  of  trustees  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  for,  or  portion  of  the 
advisory  fee  under  the  existing  advisory 
fee  attributable  to,  managing  the  assets 
of  the  Participating  Fimd  that  can  be 
expected  to  be  invested  in  such  Central 
Funds.  Before  approving  any  advisory 
contract  under  section  15.  the  board  of 
trustees  of  such  Participating  Fund, 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(l  9)  of  the  Act,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  chai:ged  to  the 
Participating  Fund  by  the  Adviser 
should  be  reduced  to  account  for  the  fee 
indirectly  paid  by  the  Participating 
Fund  because  of  the  advisory  fee  paid 

by  the  Central  Fundto  the  Adviser.  The 
minute  books  of  the  Participating  Fund 


will  record  fully  the  trustees' 
consideration  in  approving  the  advisory 
contract,  including  the  considerations 
relating  to  fees  referred  to  above. 

3.  Each  of  the  Participating  Funds  will 
invest  uninvested  cash  in,  and  hold 
shares  of,  the  Central  Funds  only  to  the 
extent  that  the  Participating  Fund's 
aggregate  investment  in  the  Central 
Funds  does  not  exceed  25%  of  the 
Participating  Fund's  total  net  assets.  For 
purposes  of  this  limitation,  each 
Participating  Fund  or  series  thereof  will 
be  treated  as  a  separate  investment 
company. 

4.  Investment  in  shares  of  the  Central 
Funds  will  be  in  accordance  with  each 
Participating  Fund's  respective 
investment  restrictions,  if  any,  and  will 
be  consistent  with  each  Participating 
Fund's  policies  as  set  forth  in  its 
prospectuses  and  statements  of 
additional  information. 

5.  Each  Participating  Fund,  the 
Centrri  Funds,  and  any  future  Fund  that 
may  rely  on  the  order  shall  be  part  of 

a  "group  of  investment  companies,"  as 
defined  in  section  12(d)(l)(G)(ii)  of  the 
Act,  that  includes  either  CAT  or 
PFMMS. 

6.  No  Central  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A)  of  the 
Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFuiand, 
Deputy  Secretary. 
[FR  Doc.  97-30863  Filed  11-24-97;  8:45  am) 
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Hllngs  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Acf') 

November  18, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaiation(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 


application(s)  and/or  declar8tion(s) 
should  submit  their  views  in  writing  by 
December  12, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(8)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(8),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effiactive. 

Eaatem  Utilities  Associates  (70-6583) 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333.  Boston,  Massachusetts 
02107,  a  registered  holding  company, 
has  filed  a  post-effective  amendment  to 
its  application-declaration  filed  under 
Sections  6(a)  and  7  of  the  Act  and  rule 
54  under  the  Act 

EUA  is  currently  authorized  under  an 
order  of  the  Commission  dated 
December  19,  1994  (HCAR  No.  26193) 
("Prior  Order")  to  sell  up  to  6.8  million 
of  its  authorized  common  shares  under 
its  Dividend  Reinvestment  and  Common 
Share  Purchase  Plan  ("Plan")  through 
December  31,  1997.  Under  the  Prior 
Order,  EUA  is  authorized  to  issue  these 
shares  or  to  purchase  them  on  the  open 
market.  As  of  November  1,  1997,  EUA 
has  sold  6,042,088  of  its  authorized 
common  shares  under  the  Plan. 

EUA  now  proposes  to  extend  its 
authority  to  sell  the  remaining  757,912 
shares  of  its  common  stock  under  the 
Plan  through  December  31,  2000.  In 
addition,  EUA  proposes  to  sell  up  to  one 
million  additional  shares  of  its  common 
stock  under  the  Plan  from  time  to  time 
through  December  31,  2000.  EUA  will 
either  issue  the  shares  of  its  common 
stock  it  sells  under  the  Plan  or  purchase 
them  on  the  open  market. 

EUA  will  use  the  proceeds  from  the 
sale  of  common  shares  under  the  Plan 
for  investment  in  its  subsidiaries, 
payment  of  its  indebtedness  and/or  for 
its  general  corporate  purposes. 

Conaoiidated  Natural  Gas  Company,  et 
al.  (70-8621) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  CNG  Tower, 
Pittsburgh,  Pennsylvania  15222-3199,  a 
registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary, 
CNG  Energy  Services  Corporation 
("Energy  Services"),  One  Park  Ridge 
Center,  Pittsburgh,  Pennsylvania  15244- 
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0746,  have  filed  a  post-effective 
amendment  to  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10.  12(b)  and  13(b)  of  the  Act  and  rules 
45.  54,  83-91  thereunder. 

By  order  dated  February  27,  1987 
(HCAR  No.  24329),  the  Conunission 
authorized  Energy  Services,  among 
other  things,  to  be  the  gas  marketing 
subsidiary  for  the  Consolidated  System. 
This  order  authorized  Energy  Servipes, 
as  a  gas  marketer,  to  purchase,  pool, 
transport,  exchange,  store  and  sell  gas 
supplies  from  competitively  priced 
sources,  including  the  spot  markets, 
independent  producers  and  brokers,  and 
CNG  Producing  Company  ("Gas  Related 
Activities"). 

By  order  dated  July  26, 1995 
("Order")  Energy  Services  was 
authorized,  through  December  31, 1997, 
to  invest  an  aggregate  amount  up  to 
S150  million  to  acquire:  (1)  An 
ownership  interest,  which  may  be  up  to 
50%  of  the  voting  or  nonvoting  stock,  in 
one  or  more  corporations  established  for 
the  sole  piirpose  of  engaging  in  Gas 
Related  Activities;  (2)  either  in  its  own 
name  or  through  a  wholly  owned 
special  purpose  subsidiary  company,  up 
to  50%  of  the  general  partnership 
interest  in  one  or  more  partnerships,  or 
up  to  50%  voting  equity  interest  in  one 
or  more  other  joint  business  entities 
such  as  joint  ventures  or  limited 
liability  companies,  which  are 
established  for  the  sole  purpose  of 
engaging  in  Gas  Related  Activities;  and/ 
or  (3)  up  to  100%  of  the  limited 
partnership  interests  in  one  or  more 
partnerships  established  for  the  sole 
purpose  of  engaging  in  Gas  Related 
Activities  (collectively,  "Authorized 
Activities").  None  of  the  projects  in 
which  Energy  Services  may  invest  can 
be  a  public-utility  company. 

As  of  June  30,  1997  Energy  Services 
has  invested,  under  the  Order,  $19,168 
million  and  $14,845  million  in  two 
pipeline  gathering  systems,  respectively, 
in  the  Main  Pass  area  near  the  Alabama 
coast  of  the  Gulf  of  Mexico.  The  Order 
also  authorized  Consolidated  and 
Energy  Services  to  guarantee  their 
obligations  incurred  as  a  result  of  equity 
investments  made  in  the  joint  entities. 
To  date,  no  guarantees  have  been 


guarantees  of  obligations  to  make  equity 
investments  in  the  joint  entities,  up  to 
an  aggregate  principal  amount  of  S200 
million  under  the  terms  and  conditions 
set  forth  in  the  Order.' 

Energy  Services  proposes  to  continue 
to  enter  into  service  agreements  with 
one  or  more  of  the  entities  in  which  it 
is  investing.  These  agreements  would  be 
in  the  form  of  an  operating  and 
maintenance  agreement  under  which 
Energy  Services  would  operate  and 
manage  the  business  of  the  entity,  and/ 
or  administrative  services  agreement 
whereby  Energy  Services  would  provide 
certain  administrative  services.  Under 
the  proposed  service  agreements.  Energy 
Services  would  be  compensated 
according  to  the  "at  cost"  requirements 
of  section  13  and  the  corresponding 
rules. 

Energy  Services  proposes  to  finance 
its  $200  million  investment  in 
Authorized  Activities  by:  (1)  Selling 
shares  of  its  common  stock  ^  to 
Consolidated;  (2)  open  account 
advances:  ^  and  (3)  long-term  loans.* 

Monongahela  Power  Company,  et  al. 
(70-8121) 

Monongahela  Power  Company 
("Monongahela"),  1310  Fairmont 
Avenue,  Fairmont,  West  Virginia  26554. 
The  Potomac  Edison  Company 
("Potomac  Edison"),  10435  Downsville 


The  applicants  now  propose  to  extend 
the  period  of  authorization,  through 
December  31.  2002.  whereby  the 
applicants  may  invest  the  remaining 
$115,987  million  and  an  additional 
$84,013  million  (totaling  $200  million) 
in  Authorized  Activities  under  the 
terms  and  conditions  set  forth  in  the 
Order. 

Consolidated  and  Energy  Services 
also  propose  to  continue  to  make 


'  Th«  guarantee*  would  be  calculated  aa  part  of 
the  maximum  S2  billion  authority  to  guarantee 
obligations  of  subsidiaries  granted  to  Consolidated 
and  its  subsidiaries  in  ConaoUdated  Natural  Gas 
Co..  Holding  Co.  Act  Release  No.  26500  (Mar.  28. 
1996). 

'  Energy  Services  currently  has  authorized  4.000 
shares  of  common  stock  par  value  SI. 00  per  share. 
However,  it  has  requested  in  a  pending  proceeding 
in  File  No.  70-8981  for  authority  to  increase  its 
common  stock  equity  to  50,000  shares  of  common 
stock,  par  value  $10,000  per  share. 

'  Open  account  advances  may  be  made  to  Energy 
Services  on  a  revolving  basis  to  Rnance  the 
Authorized  Activities.  Open  account  advances  will 
be  made  under  letter  agreement  with  Energy 
Services  and  will  be  repaid  on  or  before  a  date  not 
more  than  one  year  from  the  date  of  the  first 
advance  with  interest  at  the  same  effective  rate  of 
interest  as  Consolidated's  weighted  average 
effective  rate  for  commercial  paper  and/or  revolving 
credit  borrowings.  If  no  borrowings  are  outstanding, 
the  interest  rate  shall  be  predicated  on  the  Federal 
Funds'  effective  rate  of  interest  as  quoted  daily  by 
the  Federal  Reserve  Bank  of  New  York.  Only 
outstanding  amounts  of  open  account  advances  will 
be  calculated  against  the  S200  million  financing 
limits  requested  in  this  filing. 

*  Loans  to  Energy  Services  will  be  evidenced  by 
long-term  non-negotiable  notes  of  Energy  Services 
maturing  over  a  period  of  time  (not  in  excess  of  50 
yean)  to  be  determined  by  the  officers  of 
Consolidated,  with  the  interest  predicated  on  and 
equal  to  Consolidated's  coat  of  funds  (or 
comparable  borrowings.  In  the  event  Consolidated 
has  not  bad  recent  comparable  borrowings,  the  rates 
will  be  tied  to  the  Salmon  Brothers,  Inc.  Bond 
Market  Roundup  or  similar  publication  on  the  date 
11— rest  to  the  time  of  takadovm.  All  loans  may  be 
prepaid  at  any  time  without  premium  or  penalty. 


Pike,  Hagerstown,  Maryland  21740,  and 
West  Penn  Power  Company  ("West 
Penn"),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601,  each 
an  electric  utility  subsidiary  of 
Allegheny  Energy,  Inc.,  a  registered 
holding  company,  have  filed  a 
declaration  under  sections  6(a),  7,  9(a], 
10  and  12(c)  of  the  Act  and  rule  53 
under  the  Act. 

By  order  dated  February  4, 1977 
(HCAR  No.  19875),  the  Commission 
authorized  Monongahela,  Potomac 
Edison  and  West  Penn  ("Declarants")  to 
issue  notes  ("Series  A  Notes")  to  The 
Greene  County  Industrial  Authority, 
Greene  County,  Pennsylvania 
("Authority").  Declarants  issued  these 
notes  in  connection  with  the  issuance  of 
five  series  of  Bonds  (together,  "Series  A 
Bonds")  by  the  Authority  used  to 
finance  certain  pollution  control 
equipment  and  facilities  ("Facilities")  at 
a  generating  station  in  Greene  County 
that  is  jointly  owned  by  Declarants.  The 
Series  A  Bonds  were  issued  in  an 
aggregate  principal  amount  of  $27,495 
million,  of  which  $24,995  million 
currently  remains  outstanding. 

The  Authority  intends  to  issue  three 
series  of  the  bonds  in  an  aggregate 
principal  amoimt  of  $24,995  million 
(together,  "Series  B  Bonds"),  the 
proceeds  of  which  will  be  used  to 
refund  the  Series  A  Bonds  that  remain 
outstanding.  Declarants  now  request 
authority  through  December  31,  2002  to 
issue  notes  ("Series  B  Notes")  to 
support  the  contemporaneous  issuance 
of  the  Series  B  Bonds  by  the  Authority. 
The  Series  A  Notes  will  be  canceled. 

The  Series  B  Bonds  will  be  issued 
imder  a  supplemental  trust  indenture 
with  a  corporate  trustee,  approved  by 
Declarants,  and  sold  at  a  time,  interest 
rate,  and  price  approved  by  Declarants. 
The  interest  rate  for  the  Series  B  Bonds 
will  not  exceed  the  interest  rate  of  the 
corresponding  series  of  Series  A  Bonds 
presently  outstanding.  The  Series  B 
Bonds  will  mature  no  later  than  the  year 
2020. 

Each  Declarant  will  issue  a  Series  B 
Note  that  will  correspond  to  that  series 
of  Series  B  Bonds  issued  by  the 
Authority  on  its  behalf  with  respect  to 
principal  amount,  interest  rate  and 
redemption  provisions.  In  addition, 
each  Series  B  Notes  will  have  principal 
payment  installments  that  correspond  to 
any  mandatory  sinking  fimd  payments 
and  stated  maturities  of  the 
corresponding  Series  B  Bonds.  The 
Series  B  Notes  will  be  secured  by  a 
second  lien  on  the  Facilities  and  certain 
other  properties,  subject  to  the  lien 
seciuing  each  Declarant's  first  mortgage 
bonds. 


Federal  Register  /  Vol.  62.  No.  227  /  Tuesday.  November  25,  1997  /  Notices 


62793 


Payment  on  the  Series  B  Notes  will  be 
applied  to  pay  the  maturing  principal 
and  redemption  price  of  aul  interest 
and  other  costs  on  the  Series  B  Bonds 
as  such  amounts  become  due.  Each 
Declarant  also  proposes  to  pay  any 
trustees'  fiae  or  other  expenses  incurred 
by  the  Authority. 

Yankee  Atomic  Electric  Company  (70- 
•135) 

Yankee  Atomic  Electric  Company 
("Yankee  Atomic"),  580  Main  Street, 
Bolton,  Massachusetts  01740,  an 
indirect  electric  utility  subsidiary  of 
New  En^ish  Electric  System  and 
Northeast  Utilities,  both  registered 
holding  companies,  has  filed  a 
declaration  under  Sections  6(a)  and  7  of 
the  Act  and  rule  54  imder  the  Act. 

By  order  dated  December  28, 1995 
(HCAR  No.  26441),  the  Commission 
authorized  Yankee  Atomic  to  incur 
short-term  borrowings  through 
December  31,  1997  finom  banks  up  to  an 
aggregate  principal  amount  of  $10 
million  at  any  one  time.  Yankee  Atomic 
now  requests  an  extension  of  this 
authority  through  December  31,  2002. 

Yankee  Atomic  will  evidence  its 
borrowings  through  the  issuance  of 
'  notes  that  will  be  payable  in  less  than 
one  year  from  the  date  of  issuance.  The 
interest  rate  will  not  exceed  the  lending 
bank's  base  or  prime  lending  rate,  or  the 
high  Cederal  funds  rate,  plus  1%  in 
either  case.  Yankee  Atomic  pays  fees  to 
the  banks  in  lieu  of  compensating 
balance  arrangements.  Yankee  Atomic 
will  use  the  proceeds  to  meet  its 
working  needs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  purauant  to 
delegated  authority. 

Margaret  H.  McFarlamU 

Deputy  Secretary. 


[PR  Doc.  97-30861  FUed  1 1-24-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[toivaetment  Company  Act  "fiTmii  Na 
2280S:  812-1082^ 

UAM  Fojnds,  Inc.  el  al.;  NoUoe  of 
Application 

November  19, 1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  12(d)(l)(J)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  for  an  exemption  from  section 

12(d)(l)(G)(i)(n),  and  under  sections  6(c) 

and  17(b)  for  an  exemption  bom  section 

17(a). 


tUMMAWY  Of  THE  APPUCATWW; 
Applicants  seek  an  order  that  would 
permit  a  fund  of  fluids  relying  on 
section  12(d)(1)(G)  to  make  direct 
investments  in  equity  and  fixed  income 
securities.  The  oider  also  would  permit 
applicants  to  redeem  shares  in-kind 
imder  certain  circumstances. 

APPUCANT8:  UAM  Funds.  Inc.  (the 
"Fund"),  on  behalf  of  the  TS  *  W 
Balanced  Portfolio  (the  "Balanced 
Portfolio")  and  the  TS  *  W  International 
Equity  Portfolio  (the  "International 
Equity  Portfolio")  (collective,  the 
"Portfolios"),  and  Thompson,  Siegel  k. 
Walmsley,  Inc.  (the  "Adviser"). 

RUMO  DATES:  The  application  was  filed 
on  April  18, 1997,  and  amended  on 
August  4, 1«97.  Applicants  have  agreed 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated  in 
this  notice,  during  the  notice  period. 

HEAMNQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  15,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


:  Secretary,  SBC,  450  Fifth 
Street,  N.W.,  Washii^on,  D.C  20549. 
Applicants,  One  International  Place, 
44th  Floor.  Boston,  MA  02110. 

FOR  FURTHER  WTORMATION  CONTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Christine  Y. 
Greenless,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 

SUPPtaiENTARY  MPORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Ai^Ucants'  Representations 

1.  The  Fimd,  a  Maryland  corporation, 
is  registered  under  the  Act  as  an  open- 
end  management  investment  company 
and  is  comprised  of  multiple  series. 


inchiding  the  Portfolios.'  The  Balanced 
Portfolio  invests  in  a  diversified 
portfolio  of  common  stocks  of 
established  companies  and  investment 
grade  fixed  income  securities.  The 
Balanced  Portfolio  may  invest  in  equity 
securities  issued  by  foreign  companies 
as  provided  in  its  investment  policies. 

2.  The  International  Equity  Portfolio 
generally  invests  in  equity  securities  of 
established  companies  listed  on  U.S.  or 
foreign  securities  exchanges.  The 
International  Equity  Portfolio  also  may 
invest  in  convertible  bonds,  convertible 
preferred  stocks,  non-convertible 
preferred  stocks,  fixed  income  secnuities 
of  governments,  government  agencies, 
supranational  agencies  and  companies, 
and  cash  equivalents  (including  foreign 
money  market  instruments).  The 
International  Equity  Pcntfolio  may 
purcJiase  and  sell  options  on  any  of  the 
above-mentioned  securities  and  also 
may  invest  in  closed -end  investment 
com^nies  holding  foreign  securities. 

3.  The  Adviser,  registered  under  the 
Investment  Advisers  Act  of  1940,  serves 
as  investment  adviser  to  the  Portfolios. 
The  Adviser  is  a  wholly-owned 
subsidiary  of  United  Asset  Management 
Corporation  ("UAM"),  which  is  a 
Delaware  holding  company 
incorporated  for  the  purpose  of 
acquiring  and  owning  firms  engaged 
primarily  in  institutioiial  investment 
management 

4.  "Tne  Adviser  receives  an  advisory 
fee  based  on  a  percentage  of  net  assets 
of  the  particular  Portfolio.  The  Adviser 
currendy  intends  to  waive  its  advisory 
fee  with  respect  to  the  portion  of  the 
Balanced  Portfolio's  assets  that  are 
invested  in  the  shares  of  the 
International  Equity  Portfolio  by 
excluding  these  assets  from  the  net 
assets  of  the  Balanced  Portfolio  for 
purposes  of  calculation  of  the  advisory 
fee.  Currently,  no  sales  loads  or  other 
distribution  charges  will  be  incurred  by 
the  Balanced  Portfolio  in  purchasing 
shares  of  the  International  Equity 
Portfolio.  Other  expenses  incxtrred  by 
the  International  Equity  Portfolio  will  be 
borne  by  it,  and  thus  indirecUy  by  the 
Balanced  Portfolio. 

5.  Applicants  propnise  to  use  the 
Intranational  Equity  Portfolio  as  a 
means  to  invest  a  portion  of  the 
Balanced  Portfolio's  assets  in  foreign 
equity  securities.  Applicants  believe 
that  the  use  of  a  single  investment 
vehicle  to  invest  in  a  broadly  diversified 
portfolio  of  foreign  equity  securities  twill 
provide  the  Balanced  Portfolio  with  the 
most  effective  exposure  to  the 


>  Until  October  31. 1905,  the  Fund  was  named 
The  Regis  Fund.  Inc.  All  parties  that  currently 
inteod  to  rely  oo  the  order  are  named  as  applicants. 
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performaiice  of  foreign  markets  while  at 
the  same  time  minimizing  costs.  The 
Balanced  Portfolio  also  may  have  some 
additional  direct  investments  in  foreign 
stocks.  This  could  occur  both  (a) 
because  the  Balanced  Portfolio,  between 
its  periodic  purchase  or  sale 
transactions  in  shares  of  the 
International  Equity  Portfolio,  may 
accumulate  cash  that  it  wishes  to  invest 
in  foreign  securities,  and  (b)  because  the 
Balanced  Portfolio  may  use  foreign 
securities  to  meet  some  of  its  remaining 
strategic  diversification  targets. 
Applicants  state  that  the  Balanced 
Portfolio  needs  the  flexibility  to  invest 
directly  in  foreign  securities  because,  on 
occasion,  a  particular  foreign  security 
may  be  determined  to  be  the  most 
suitable  investment  to  satisfy  a.  specific 
investment  strategy  being  pursued  by 
the  Balanced  Portfolio.  Direct 
investments  also  may  result  because  the 
Balanced  Portfolio  determines  that  a 
specific  weighting  in  a  particular  foreign 
security,  which  is  not  satisfied  by 
ownership  of  the  International  Equity 
Portfolio,  wrould  be  beneficial  to  the 
Portfolio. 

6.  Applicants  state  that  the 
International  Equity  Portfolio  is  more 
diversified  in  foreign  markets  than  the 
Balanced  Portfolio  could  be  investing  on 
its  own.  As  a  result,  events  affecting  the 
price  of  a  single  foreign  issuer  or 
country  can  be  expected  to  have  less 
impact  on  the  International  Equity 
Portfolio  than  they  would  have  on  the 
foreign  securities  holdings  of  the 
Balanced  Portfolio.  Applicants  represent 
that  this  diversification  can  be  expected 
to  benefit  both  Portfolios  by  providing 
greater  price  stability  and  lower 
volatility,  while  at  the  same  time 
capturing  the  performance  benefits  of 
exposure  to  foreign  markets. 

7.  Applicants  uso  expect  that  use  of 
the  International  Equity  Portfolio  as  a 
vehicle  for  international  investing  by 
the  Balanced  Portfolio  will  increase  the 
efficiency  of  portfolio  management  of 
the  Balanced  Portfolio.  Tracking  the 
performance  of  various  country  markets 
and  issuers  in  foreign  markets  is  a  time- 
consuming  process  and  substantially 
different  from  tracking  the  domestic 
market  and  domestic  issuers,  which 
would  normally  be  attendant  with  the 
Balanced  Portfolio's  portfolio 
management.  By  obtaining  most  of  its 
exposure  to  foreign  markets  through  the 
International  Equity  Portfolio,  the 
Balanced  Portfolio  and  its  shareholders 
would  gain  the  benefit  of  exposure  to 
this  sector  without  incurring  the  penalty 
attendant  up>on  its  portfolio  manager 
spending  a  disproportionate  amount  of 
his  or  her  time  following  these  relatively 
small  positions. 


8.  Applicants  anticipate  that  the 
efficiencies  resulting  from  the  use  of  the 
International  Equity  Portfolio  will  result 
in  cost  savings  to  the  Balanced  Portfolio 
in  three  areas:  administrative  costs,  out- 
of-pocket  costs,  and  trading  costs. 
Savings  of  administrative  costs  will  be 
attributable  to  a  great  reduction  in 
administrative  procedures.  Savings  of 
out-of-pocket  costs  such  as  audit  fees 
and  custodial  fees  will  be  offset  by 
increases  in  other  out-of-pocket  costs 
such  as  legal  and  transfer  agency  fees. 
Applicants  expect  that  the  major  cost 
savings  will  occur  because  the 
International  Equity  Portfolio  will 
experience  trading  costs  that  will  be 
substantially  less  than  the  trading  costs 
that  would  be  inctirred  if  the  foreign 
stocks  wrere  purchased  separately  for  the 
Balanced  Portfolio.  Applicants  believe 
that  this  cost  savings  will  increase  in 
direct  proportion  to  the  niunber  of 
foreign  stocks  over  which  the 
investment  in  the  foreign  securities  is 
diversified. 

9.  Although  the  majority  of  the 
Balanced  Portfolio's  investments  in 
foreign  securities  will  be  through  the 
International  Equity  Portfolio,  the 
Balanced  Portfolio  may  have  some 
additional  direct  investments  in  foreign 
stocks.  Applicants  state  that  the  Adviser 
has  adopted  the  following  procedures  to 
avoid  the  unnecessary  expense  that 
could  occur  if  the  International  Equity 
Portfolio  were  to  sell  a  particular  stock 
at  the  same  time  that  the  Balanced 
Portfolio  %vere  to  purchase  it,  or  vice 
versa.  The  International  Equity  Portfolio 
will  generate  a  list  of  stocks  that  it 
intends  to  purchase  or  sell,  which  it  will 
forward  to  the  portfolio  manager  of  the 
Balanced  Portfolio.  If  the  Balanced 
Portfolio's  portfolio  manager  wishes  to 
sell  or  buy  a  stock  on  the  list,  the 
International  Equity  Portfolio  will  effect 
the  transaction  directly  with  the 
Balanced  Portfolio  pursuant  to  the 
provisions  of  rule  17a-7  (a)  through  (fl, 
except  as  described  below.  The  value  of 
the  stock  will  be  the  current  market 
price,  determined  in  accordance  with 
the  provisions  of  rule  17a-7.  Payment 
will  be  made  by  simultaneous  transfer 
of  cash  or  by  simultaneous  redemption 
or  issuance  of  shares  of  the  International 
Equity  Portfolio  with  an  equal  value, 
depending  on  whether  the  Balanced 
Portfolio  wishes  to  alter  its  investment 
in  the  International  Equity  Portfolio.  In 
cases  where  the  payment  for  the  subject 
stock  is  International  Equity  Portfolio 
shares  rather  than  cash,  the  transactions 
will  comply  with  the  provision  of  rule 
17a-7  (a)  through  (f)  in  all  respects  other 
than  the  requirement  that  purchases  and 


sales  be  made  only  for  cash 
consideration. 

10.  To  minimize  the  need  for  the 
International  Equity  Fund  to  maintain 
excessive  cash  balances,  the  Adviser 
will  coordinate  the  Balanced  Portfolio's 
purchases  and  sales  of  shares  of  the 
International  Equity  Portfolio  to 
minimize  the  cash  flow  into  or  out  of 
the  International  Equity  Portfolio,  and 
attempt  to  anticipate  the  Balanced 
Portfolio's  cash  needs  and  to  coordinate 
net  cash  investment  or  redemptions  to 
permit  the  orderly  acquisition  or 
disposition  of  foreign  securities  within 
the  Lntemational  Equity  Portfolio.  The 
purchase  or  sale  of  shares  of  the 
International  Equity  Portfolio  by  the 
Balanced  Portfolio  will  also  be 
coordinated  with  purchase  and  sale  or 
"rebalancing"  transactions  calculated  to 
bring  the  holdings  of  the  International 
Equity  Portfolio  back  in  line  with  its 
targets.  The  Adviser  will  monitor  the 
process  over  time  to  ensure  that  the  best 
interests  of  the  Balanced  Portfolio  and 
the  International  Equity  Portfolio  are 
met. 

11.  The  Adviser  anticipates  that  in 
virtually  all  instances  it  will  be  able  to 
follow  the  foregoing  procedures.  It  is 
conceivable,  however,  that  there  will  be 
occasions  where  these  procedures 
cannot  be  followed  because  the 
Balanced  Portfolio  makes  an  unusually 
large  purchase  or  redemption  of 
International  Equity  Portfolio  shares. 
Under  these  circumstances,  the  Adviser 
in  its  sole  discretion  may  -cause  the 
transaction  to  be  executed  in-kind.  In 
the  case  of  a  purchase,  the  Balanced 
Portfolio  would  acquire  foreign  stocks 
directly,  then  contribute  them  to  the 
International  Equity  Portfolio  in 
exchange  for  its  shares.  In  the  case  of  a 
redemption,  the  International  Equity 
Portfolio  would  deliver  redemption 
proceeds  to  the  Balanced  Portfolio  in 
the  form  of  a  pro  rata  distribution  of 
foreign  stocks,  which  the  Balanced 
Portfolio  could  then  sell.  These  in-kind 
transactions  will  comply  with  the 
provisions  of  rule  17a-7(a)  and  (f), 
except  that  the  consideration  for  the 
foreign  stocks  will  be  International 
Equity  Portfolio  shares  rather  than  cash. 

AppUcants'  Legal  AnmiymB 

A.  Section  12(dXl) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
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other  investment  companies,  represent 
more  than  10%  of  the  acquiring     , 
company's  total  assets.  Section 
12(d)(1)(B)  provides  that  no  registered 
open-end  investment  company  may  sell 
its  securities  to  another  investment 
company  if  the  sale  will  cause  the 
acquiring  company  to  own  more  than 
3%  of  the  acquired  company's  voting 
stock,  or  if  the  sale  will  cause  more  tiian 
10%  of  the  acquired  company's  voting 
stock  to  be  owned  by  investment 
companies. 

2.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  will  not 
apply  to  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (a)  The  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (b)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 
paper;  (c)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
limited;  and  (d)  the  acquired  company 
has  a  policy  that  prohibits  it  fit>m  the 
acquiring  securities  of  registered  open- 
end  investment  companies  or  registered 
unit  investment  trusts  in  reliance  on 
section  12(d)(1)(F)  or  (G). 

3.  Applicants  state  that  the  proposed 
arrangement  would  comply  with  the 
provisions  of  section  12(d)(1)(G),  but  for 
the  fact  that  the  Balanced  Portfolio 
would  like  to  retain  the  flexibility  to 
invest  directly  in  stocks,  bonds,  and 
other  instruments,  in  addition  to 
investing  in  the  International  Equity 
Portfolio.2 

4.  Section  I2(d)(l)0)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  the  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
believe  that  the  proposed  arrangement 
will  not  implicate  any  of  the  abuses  that 
section  12(d)(1)  was  intended  to 
prevent,  such  as  duplicative  costs, 
undue  influence  or  control,  or  the 
potential  adverse  impact  of  large-scale 
redemptions. 

J9.  Section  ]7^a; 

5.  Section  17(a)  of  the  Act  prohibits 
certain  purchases  and  sales  of  securities 
between  investment  companies  and 
their  affiliated  persons,  as  defined  in 
section  2(a)(3)  of  the  Act.  The  Adviser 
is  an  affiliated  person  of  each  Portfolio. 
To  the  extent  that  the  Portfolios  are 


'  SKtion  1 2(d)(1  KGHiKO)  limiU  a  fund  of  funds' 
invectmsnts  to  certain  government  securities  and 
short-term  instruments. 


deemed  under  common  control  by 
reason  of  having  the  same  investment 
adviser,  each  Portfolio  would  be  an 
affiliated  person  of  the  other  Portfolio 
under  section  2(a)(3)(C)  of  the  Act 
Accordingly,  ptirchases  or  sales  of 
securities  between  the  International 
Equity  Portfolio  and  the  Balanced 
Portfolio  may  violate  section  17(a). 
Applicants  request  an  exemption  from 
section  17(a)  of  the  Act  to  the  extent 
necessary  to  permit  them  to  redeem 
shares  in-kind  as  described  in  the 
application. 

6.  Sections  6(c)  and  17(b)  of  the  Act 
set  forth  the  standards  for  exempting  a 
series  of  transactions  fix>m  section  17(a). 
Under  section  17(b),  the  terms  of  the 
transaction  must  be  reasonable  and  fair 
and  must  not  involve  overreaching  on 
the  part  of  any  person,  the  transaction 
must  be  consistent  with  the  policy  of 
each  investment  company  concerned, 
and  the  transaction  must  be  consistent 
with  the  general  purposes  of  the  Act  In 
addition,  under  section  6(c),  the 
exemption  must  be  necessary  or 
appropriate  in  the  public  interest, 
consistent  with  the  protection  of 
investors,  and  consistent  with  the 
purposes  fairly  intended  by  the  jxilicy 
and  provisions  of  the  Act. 

7.  Applicants  believe  that  the 
proposed  transactions  meet  the 
standards  for  relief  under  sections  6(c) 
and  17(b).  Applicants  contend  that  the 
terms  of  the  proposed  transactions  are 
reasonable  and  fiair  and  do  not  involve 
overreaching.  The  consideration  paid 
and  received  for  the  purchase  and 
redemption  of  International  Equity 
Portfolio  shares  Mill  be  based  on  the  net 
asset  value  of  the  International  Equity 
Portfolio.  Currentiy.  the  Balanced 
Portfolio  will  not  incur  any  sales  load  or 
other  charge  in  purchasing  shares  of  the 
International  Equity  Portfolio. 
Applicants  believe  that  the  proposed 
transactions  are  consistent  with  the 
policies  of  each  Portfolio.  The  Balanced 
Portfolio's  investments  in  the 
International  Equity  Portfolio,  and  the 
International  Equity  Portfolio's  issuance 
of  shares,  will  he  effected  in  accordance 
with  each  Portfolio's  investment 
restrictions  and  policies.  Applicants 
also  believe  that  the  proposed 
transactions  are  consistent  with  the 
general  purposes  of  the  Act.  Section 
17(a)  was  intended  to  prohibit  affiliated 
persons  from  furthering  their  own 
interests  by,  for  example,  selling 
property  to  an  investment  company  at 
less  than  fail  value.  Applicants  believe 
that  their  proposal  does  not  present 
those  concerns. 


AppUcantB*  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  ctHiditionft: 

1.  AppRcants  will  comply  with  all 
provisions  of  section  12(d)(1)(G).  except 
for  section  12(d)(l)(G)(i)(n)  to  the  extent 
that  it  restricts  the  Balanced  Portfolio 
from  investing  in  equity  and  fixed 
income  securities,  and  other 
instruments  as  described  in  the 
application. 

2.  Before  approving  any  advisory 
contract  for  the  Balanced  Portfolio 
under  section  15  of  the  Act,  the 
directors  of  the  Fund,  including  a 
majority  of  the  directors  who  are  not 
"interested  persons"  as  defined  in 
section  2(aKl9)  of  the  Act  (the 
"Independent  Directors"),  shall  find 
that  the  advisory  fee,  if  any,  charged 
under  the  contract  is  based  on  services 
provided  that  are  in  addition  to,  rather 
than  duplicative  of.  services  provided 
pursuant  to  the  International  Equity 
Portfolio's  advisory  contract.  The 
finding,  and  the  basis  upon  which  the 
finding  was  made,  will  be  recorded  fully 
in  the  minute  books  of  the  Fimd. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Marsarat  H.  McFariaad, 

Deputy  Socntaiy.  • 

[FR  Doc.  97-30862  Filed  11-24-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaaae  No.  34-38333;  Fit*  No.  8R-AMEX- 
•7-381 

Salf-R«gul«lory  Organiiations;  Notice 
of  Rling  and  Immodiate  Eftactlvanen 
of  PropoMd  Rul*  Change  by  ttte 
Amartcan  Stock  Exchange,  Inc. 
Relating  to  Raviaad  Equity  Fm 
Schadula 

November  17. 1997. 

Pursuant  to  Section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  October  14, 1997, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
the  fee  change  as  described  in  Items  I. 
0  and  m  below,  which  Item^Jiave  been 
prepared  by  the  self-regulatory 
organization.  The  Conmiission  is 
publishing  this  notice  to  solicit 
conmients  on  the  fee  change  from 
interested  persons. 
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I.  Self-Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  has  revised  its  schedule  of 
fees  imposed  on  trades  in  Standard  & 
Poor's  Depositary  Receipts*  ("SPDRs*") 
and  Standard  &  Poor's  MidCap 
Depositary  Receipts*  ("MidCap 
SPDRs*").  The  text  of  the  fee  change  is 
available  at  the  Office  of  the  Secretary, 
the  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

-     In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  fee  change  and 
discussed  any  comments  it  received  on 
the  fee  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 

Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

,      The  Exchange  currently  imposes  a 
transaction  charge  and  a  regulatory  fee 
on  trades  in  equity  securities  executed 
on  the  Exchange.  The  Exchange's  equity 
transaction  charge  is  a  two-part  fee 
consisting  of  a  share  charge  and  a  value 
charge,  based  on  the  total  number  of 
shares  traded  and  the  value  of  such 
shares,  respectively.  All  equity  trades 
executed  through  the  Exchange's  Post 
Execution  Reporting  ("PER")  order 
routing  system  up  to  1.099  shares  are 
exempt  from  Exchange  equity 
transaction  charges  (excluding  only 
those  for  the  account  of  non-member 
competing  dealers).  The  Exchange  also 
imposes  a  separate  regulatory  fee  on  all 
equity  trades  calculated  at  .00005  times 
the  total  value  of  shares  traded. 
The  Exchange  is  now  making 
revisions  to  its  schedule  of  fees  relative 
to  trades  on  the  Exchange  in  SPDRs  and 
MidCap  SPDRs.  The  Exchange  will 
charge  a  different  and  separate  fee 
which  will  vary  depending  on  for  whom 
the  trade  was  executed.  Specialists  will 
be  charged  a  transaction  fee  of  S.006  per 
share  ($.60  per  100  shares),  capped  at 
$300  per  tHide.  Registered  Traders  will 
be  charged  a  transaction  fee  of  $.007  per 
share  ($.70  per  100  shares),  capped  at 
$350  per  trade.  Off-floor  orders  (both 
customer  and  broker-dealer)  will  be 
charged  a  transaction  fae  of  $.006  per 


share  ($.60  per  100  shares),  capped  at 
$100  per  trade. 

In  addition  to  the  foregoing,  orders  up 
.to  5,099  shares  in  SPDRs  and  MidCap 
SPDRs  routed  to  the  Exchange  Floor 
electronically  through  the  Exchange's 
PER  System  will  not  be  assessed  a 
transaction  fee.  *  However,  the  new  fee 
schedule  will  operate  on  a  principle 
consistent  with  that  applied  in  the 
context  of  the  Exchange's  current  fee 
waiver  in  equities  generally  for  PER 
orders  up  to  1,099  shares,  in  that  the 
various  fee  waivers  in  SPDRs  and 
MidCap  SPDRs  will  not  be  available  to 
PER  orders  for  the  account  of  a  non- 
member  competing  marketmaker. 

These  changes  are  calculated  to  lower 
costs  to  users  of  the  products  while 
making  the  cost  of  trading  on  the 
Exchange  comparable  to  the  economics 
of  trading  this  and  functionally  similar 
products  in  other  markets.  The  revised 
equity  fee  schedule  was  implemented 
by  the  Exchange  on  October  29.  1997. 
The  Exchange  will  notify  member  firms 
as  to  the  date  of  effectiveness  and  as  to 
any  necessary  modifications  to  provide 
for  proper  identification  of  orders 
entitled  to  the  fee  exemption. 

2.  Statutory  Basis 

The  fee  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(4)  2  in  particular  in  that  it  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  r^pect  to  the  fee 
change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee  or  other  imposed 
by  the  Exchange  and.  therefore,  has 


'  Very  recontly  («««  SR-AMEX-97-34)  the 
Exchange  had  extended  a  PER  fee  waiver  to 
customer  orders  up  to  3,099  shares  in  all  exchange- 
traded  fund  producU  ('EXTRA  Funds").  This  fee 
schedule  change  was  not  implemented  and  is  being 
replaced  by  the  fee  schedule  revisions  being  made 
herein. 

1 15  U.S.C  7«9bX4). 


become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  ^  and 
subparagraph  (e)(2)  of  the  Rule  19b-4 
thereunder.*  At  any  time  within  60  days 
of  the  filing  of  such  fee  change,  the 
Commission  may  summarily  abrogate 
such  fee  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  fee  change  that  are 
filed  wiUi  the  Commission,  and  all 
written  communications  relating  to  the 
fee  change  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-AMEX-97- 
36  and  should  be  submitted  by 
December  16, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-30864  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  STATE 
[PuMiC  NotiC*  No.  2664] 

Shipping  Coordinating  Committee 
imemational  Marttimo  Organization 
OMO)  Ijtgai  Committae;  Notica  of 
klaatlng 

The  U.S.  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  10:00  a.m.,  on  Thuraday, 
December  4.  1997,  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  The 
purpose  of  this  meeting  is  to  report  on 


MS  U.S.C  78a(bK3MA). 

«17CFRl9b-«(e). 

•17  CFR  200.30-3(aX12). 
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the  76th  session  of  the  IMG  Legal 
Committee,  which  was  held  October  13- 
17, 1997,  in  London,  regarding  the 
provision  of  financial  security  for 
seagoing  vessels  (focussing  on  security 
for  passenger  claims),  compensation  for 
pollution  from  ships'  bimkers.  a  draft 
convention  on  wreak  removal,  the 
carriage  by  sea  of  radioactive  materials, 
and  other  matters.  This  meeting  will 
also  be  a  further  opportunity  for 
interested  members  of  the  public  to 
express  their  views  on  whether  the 
United  States  should  ratify  the  1996 
Hazardous  and  Noxious  Substances 
Convention,  or  the  1996  protocol  to  the 
Limitation  of  Liability  for  Maritime 
Claims  convention  of  1976,  both 
adopted  in  London  in  May,  1996. 

Members  of  the  public  are  invited  to 
attend  the  SHC  meeting,  up  to  the 
seating  capacity  of  the  room.  For  further 
information,  or  to  submit  views 
concerning  the  subjects  of  discussion, 
write  to  either  Captain  Malcolm  J. 
Williams,  Jr.,  or  Lieutenant  Commander 
Bruce  P.  Dalcher,  U.S.  Coast  Guard  (G- 
LMI).  2100  Second  Street,  S.W., 
Washington,  D.C.  20593,  or  by 
telephone  (202)  267-1527,  telefax  (202) 
267-4496. 

Dated:  November  20, 1997. 
RoaaeU  A.  U  Mantia. 

Otairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  97-30920  FUed  11-24-97;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Raquaat  of  ttia  Qovammant  of  Anguina 
To  Ba  Daaignatad  a  Banafldary  of  the 
Caribbean  Baain  Economic  Recovery 
Act;  Requeat  for  Public  Comment 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice;  request  for  public 
conunent. 


SUMMARY:  Anguilla  has  requested 
designation  as  a  beneficiary  country 
under  the  Caribbean  Basin  Economic 
Recovery  Act.  Interested  parties  are 
invited  to  submit  comments  relevant  to 
the  criteria  to  be  examined  in 
determining  Aiiguilla's  eligibility  for 
such  designation. 

DATES:  Comments  are  due  at  USTR  by 
January  2, 1998. 

ADDRESSES:  Comments  should  be 
addressed  to:  Susan  Cronin,  Director  for 
Caribbean  and  Central  American  Affairs, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Sti«et,  N.W.,  Room  523, 
Washington,  DC  20506. 


TOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Cronin,  Director  for  Ccuibbean 
and  Central  American  Affairs,  Office  of 
the  United  States  Trade  Representative, 
600  17th  Street,  N.W.,  Room  523, 
Washington,  DC  20506;  (202)  395-5190. 
SUPPLEMENTARY  INFORMATKM:  The 
Caribbean  Basin  Economic  Recovery  Act 
(die  "CBERA")  (Tide  n.  Pub.  L.  96-67, 
as  amended  (19  U.S.C  2701  et  seq.)) 
authorizes  the  President  to  proclaim 
duty-free  treatment  for  eligible  articles 
bom  designated  beneficiary  countries  in 
the  Caribbean  Basin.  Anguilla  has 
requested  designation  as  a  beneficiary 
country  under  the  CBERA. 

Section  212(b)  of  the  CBERA  provides 
that  the  President  shall  not  designate 
any  country  a  CEBRA  beneficiary 
country — 

(1)  If  such  country  is  a  Communist 
country; 

(2)  If  such  country — 

(A)  has  nationalized,  expropriated  or 
otherwise  seized  ownership  or  control 
of  property  owned  by  a  United  States 
citizen  or  by  a  corporation,  partnership, 
or  association  which  is  50  per  centum 
or  more  beneficially  owned  by  United 
States  citizens, 

(B)  has  taken  steps  to  repudiate  or 
nullify — 

(i)  any  existing  contract  or  agreement 
with,  or 

(ii)  any  patent,  trademark,  or  other 
intellectual  property  of, 
a  United  States  Citizen  or  a  corporation, 
partnership,  or  association  which  is  50 
per  centum  or  more  beneficially  owned 
by  United  States  citizens,  the  effect  of 
which  is  to  nationalize,  expropriate,  or 
otherwise  seize  ownership  or  control  of 
property  so  owned,  or 

(C)  has  imposed  or  enforced  taxes  or 
other  exactions,  restrictive  maintenance 
or  operational  conditions,  or  other 
measures  with  respect  to  property  so 
owned,  the  effect  of  which  is  to 
nationalize,  expropriate,  or  otherwise 
seize  ownership  or  control  of  such 
property,  unless  the  President 
determines  that — 

(i)  prompt,  adequate,  and  efiiective 
Compensation  has  been  or  is  being  made 
to  such  citizen,  corporation, 
partnership,  or  association, 

(ii)  good-faith  negotiations  to  provide 
prompt,  adequate,  and  efiiBctive 
compensation  imder  the  applicable 
provisions  of  international  law  are  in 
progress,  or  such  cotmtry  is  otherwise 
taking  steps  to  discharge  its  obligations 
under  international  law  with  respect  to 
such  citizen,  corporation,  partnership, 
or  association,  or 

(iii)  a  dispute  involving  such  citizen, 
corporation,  partnership,  or  association, 
over  compensation  for  such  a  seizure 


has  been  submitted  to  arbitration  under 
the  provisions  of  the  Convention  for  the 
Settlement  of  Investment  Disputes,  or  in 
another  mutually  agreed  upon  forum, 
and  promptly  furnishes  a  copy  of  such 
determination  to  the  Senate  and  House 
of  Representatives; 

(3)  if  such  country  fails  to  act  in  good 
faith  in  recognizing  as  binding  or  ini 
enfercing  arbitral  awards  in  favor  of 
United  States  citizens  or  a  corporation, 
partnership  or  association  which  is  50 
per  centum  or  more  beneficially  owned 
by  United  States  citizens,  which  have 
been  made  by  arbitrators  appointed  for 
each  case  or  by  permanent  ubitral 
bodies  to  which  the  parties  involved 
have  submitted  their  disputes; 

(4)  if  such  country  affords  preferential 
treatment  to  the  products  of  a  developed 
country,  other  than  the  United  States, 
which  has.  or  is  likely  to  have,  a 
significant  adverse  effect  on  United 
States  commerce,  imless  the  President 
has  received  assiuances  satisfactory  to 
him  that  such  preferential  treatment 
will  be  eliminated  or  that  action  will  be 
taken  to  assure  that  there  will  be  no 
such  significant  adverse  effect,  and  he 
reports  those  assurances  to  the 
Coneress; 

(5)  if  a  government-owned  entity  in 
such  country  engages  in  the  broadcast  of 
cop3aighted  material,  including  films  or 
television  material,  belonging  to  United 
States  copyright  owners  without  their 
exaiess  consent; 

(6)  luiless  such  country  is  a  signatory 
to  a  treaty,  convention,  protocol,  or 
other  agreement  regarding  the 
extradition  of  United  States  citizens; 
and 

(7)  if  such  country  has  not  or  is  not 
taking  steps  to  afford  internationally 
reco^gnized  worker  rights  (as  defined  in 
section  S02(a)(4)  of  the  Trade  Act  of 
1974)  to  workers  in  the  country 
(including  any  designated  zone  in  that 
coimtry). 

Paragraphs  (1),  (2),  (3),  (5),  and  (7) 
shall  not  prevent  the  designation  of  any 
country  as  a  beneficiary  country  under 
this  Act  if  the  Presideht  determines  that 
such  designation  will  be  in  the  national 
economic  or  seciuity  interest  of  the 
United  States  and  reports  such 
determination  to  the  Congress  with  his 
reasons  therefor. 

Section  212(c)  of  the  CBERA  provides 
that  the  President,  in  determining 
whether  to  designate  any  country  a 
CBERA  beneficiary  coimtry,  shall  take 
into  account — 

(1)  an  expression  by  such  cotmtry  of 
its  desire  to  be  so  designated; 

(2)  the  economic  conditions  in  such 
country,  the  living  standards  of  its 
inhabitants,  and  any  other  economic 
fecton  which  he  deems  appropriate; 
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(3)  the  extent  to  which  such  country 
has  assured  the  United  States  it  will 
provide  equitable  and  reasonable  access 
to  the  markets  and  basic  commodity 
resources  of  such  country; 

(4)  the  degree  to  which  such  country 
follows  the  accepted  rules  of 
intemationai  trade  provided  for  under 
the  General  Agreement  on  Tariffs  and 
Trade,  as  well  as  applicable  trade 
agreements  approved  under  section  2(a) 
of  the  Trade  Agreements  Act  of  1979; 

(5)  the  degree  to  which  such  country 
uses  export  subsidies  or  imposes  export 
performance  requirements  or  local 
content  requirements  which  distort 
international  trade; 

(6)  the  degree  to  which  the  trade 
policies  of  such  country  as  they  relate 
to  other  beneficiary  countries  are 
contributing  to  the  revitalization  of  the 
region; 

(7)  the  degree  to  which  such  coimtry 
is  undertaking  self-help  measures  to 
provide  its  own  economic  development; 

(8)  whether  or  not  such  country  has 
taken  or  is  taking  steps  to  afford  to 
workers  in  that  country  (including  any 
designated  zone  in  that  country) 
internationally  recognized  worker 
rights. 

(9)  the  extent  to  which  such  country 
provides  under  its  law  adequate  and 
effective  means  for  foreign  nationals  to 
secure,  exercise,  and  enforce  exclusive 
rights  in  intellectiial  property,  including 
patent,  trademark,  and  copyright  rights; 

(10)  the  extent  to  which  sucti  country 
prohibits  its  nationals  from  engaging  in 
the  broadcast  of  copyrighted  material, 
including  films  or  television  material, 
belonging  to  United  States  copyright 
owners  without  their  express  consent; 
and 

(11)  the  extent  to  which  such  country 
is  prepared  to  cooperate  with  the  United 
States  in  the  administration  of  the 
provisions  of  this  title. 

Interested  parties  are  invited  to 
submit  comments  on  the  application  to 
Anguilla  of  some  or  all  of  these  criteria 
for  designation. 

Public  Commentf 

Interested  parties  must  provide  twelve 
copies  of  any  comments,  which  must  be 
in  English  and  which  must  be  received 
at  USTR  no  later  than  5  p.m.,  Friday. 
January  2, 1998.  If  the  conunents 
contain  business  confidential 
information,  ten  copies  of  a  non- 
confidential version  must  also  be 
submitted.  A  justification  as  to  why  the 
information  contained  in  the  comments 
should  be  treated  confidentially  must  be 
included  in  the  comments.  In  addition, 
comments  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  of  each  page. 


The  version  that  does  not  contain 
confidential  information  should  be 
clearly  marked  "public  version"  or 
"non-confidential"  at  the  top  of  each 

Comments  submitted  in  response  to 
this  notice,  except  for  information 
granted  "business  confidential"  status 
pursuant  to  15  CFR  2007.7,  v«ll  be 
available  for  public  inspection  shortly 
after  the  filing  deadline,  by  appointment 
with  the  staff  of  the  USTR  Public 
Reading  Room  (202  395-6186). 
Fiwiaitck  L.  Monlgnmary, 
Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  97-30954  Filed  11-24-97;  8:45  am] 

■auNacooc  sim-oi-h 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[Doekal  Na  NHTSA-07-3129;  NoUoe  1] 

Ford  Motor  Company;  Racaipt  of 
Application  for  Dacislon  of 
Inconaaquantlal  Noncomplianca 

Ford  Motor  Company,  Dearborn, 
Michigan,  has  estimated  that 
approximately  853,000  of  the  1995- 
1997  Ford  Explorer  and  1997  Mercury 
Mountaineer  vehicles  with  console 
armrests  fail  to  comply  with  49  CFR 
571.302,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  302, 
"Flanunability  of  Interior  Materials," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  Part  573,  "Defects 
and  Noncompliance  Reports."  Ford  has 
also  petitioned  to  be  exempted  firom  the 
notification  and  remedy  requirements  of 
49  U.S.C  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  49  U.S.C.  30118  and 
30120  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

FMVSS  No.  302.  Paragraphs  S4.2  and 
S4.3  specify  that  any  portion  of  a  single 
ofltomposite  material  which  is  within 
^/i  inch  of  the  occupant  compartment  air 
space,  when  tested  in  accordance  with 
(>aragraph  S5,  shall  not  bum,  nor 
transmit  a  flame  across  its  surface  at  a 
rate  of  more  than  4  inches  per  minute. 
Composite  is  defined  as  a  material  that 
adheres  to  other  material(s)  at  every 
point  of  contact.  FMVSS  No.  302 's  bum 
rate  testing  requires  a  4-inch  wide  by 
14-inch  long  sample,  wherever  possible 
(S5.2). 

The  Ford  armrest  has  multi-layer 
cover  materials:  a  1.5mm  thick  exterior 


cover,  a  2mm  thick  second  layer 
Ethylene  Vinyl  Acetate/Polyethylene 
(EVA/PE),  referred  to  in  the  petition  as 
"plus  pad,"  a  13mm  thick  tbird  layer 
foam  bun  pad.  and  a  3mm 
polycarbonate  substratimi.  The  subject 
flammable  interior  material  of  Ford's 
petition  for  determination  of 
inconsequential  noncompliance  is  the 
2mm  thick  "plus  pad"  layer. 

Ford  acknowledged  that  the  "plus 
pad"  material  is  not  adhered  to  its 
1.5mm  exterior  cover  material  or  the 
13mm  foam  bun  under  it  at  every  point 
of  contact.  Therefore,  as  specified  in 
FMVSS  No.  302.  the  "plus  pad" 
material  cannot  be  tested  with  other 
materials  as  a  composite  material  and 
has  to  be  tested  separately.  Ford 
reported  that  when  the  "plus  pad" 
material  was  tested  separately,  it 
showed  a  bum  rate  range  bom  8  to  10 
inches  per  minute — a  noncompliance  to 
FMVSS  No.  302.  Ford  stated  that  all 
other  affected  materials  in  the  armrest 
satisfy  the  4-incb  per  minute  biun  rate, 
presumably  they  were  tested  according 
to  the  standard's  requirements.  Ford 
explained  that  the  supplier  of  the  "plus 
pad"  material  only  "certified"  the  raw 
material  for  FMVSS  No.  302  by  testing 
11mm  thick  samples,  not  the  designed 
2mm  thickness. 

Ford  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

A.  Ford  stated  that  the  FMVSS  No. 
302  bum  rate  testing  requirement  of 
cutting  a  sample  firom  the  "normal 
configuration  and  packaging  in  the 
vehicle"  is  conservative  in  regard  to  the 
actual  fire  spreading  potential  of  the 
tested  material.  ^  ^ 

B.  The  2m^  "plus  pad"  failed  the 
FMVSS  No.  TO2  test  requirements  when 
tested  as  a  single  material.  However,  a 
series  of  further  testing  demonstrates 
that  the  noncompliance  does  not 
adversely  affect  occupant  safety  because 
it  does  not  increase  the  bum  rates  of  the 
assembly  or  the  adjacent  materials  in 
the  assembly  to  levels  higher  than 
specified  by  FMVSS  No.  302. 

C.  The  "plus  pad"  counts  less  than  10 
percent  of  the  armrest  material  and  is  an 
insignificant  percentage  of  the  vehicle's 
remaining  materials.  All  other 
flammable  interior  materials  of  the 
subject  vehicles  complied  with  FMVSS 
No.  302.  Therefore,  the  noncompliance 
of  the  "plus  pad"  offers  an  insi^ficant 
portion  of  interior  materials  that  could 
potentially  support  an  interior  fire. 

Ford  attached  the  following  summary 
results  of  several  alternative  tests, 
including  a  worse  case  scenario  test: 

1.  FMVSS  No.  302  type  tests  (cover, 
plus  pad,  and  foam) — treated  the 
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assembly  materials  as  a  composite 
material. 

2.  FMVSS  No.  302  type  tests  (cover, 
plus  pad,  and  foam)  simulating  cut  or 
torn  materials: 

a.  Cut  the  cover  layer  longitudinally. 

b.  Cut  a  hole  in  the  cover  layer,  anci 

c.  Cut  through  the  cover  layer  and  the 
"plus  pad"  longitudinally. 

3.  FMVSS  No.  302  type  tests  (plus  pad 
and  foam) — with  the  cover  layer 
completely  removed  to  simulate  a  worst 
case  scenario. 

4.  Cut  a  complete  armrest  assembly  in 
half  along  the  lateral-vertical  plane: 

a.  Exposed  the  opposite  of  tne  cut  end 
to  the  flame,  and 

b.  Exposed  the  cut  cross-section  to  the 
flame. 

All  tested  results  satisfied  the  FMVSS 
No.  302  bum  rate  requirements. 

In  conclusion.  Ford  requested  NHTSA 
to  grant  the  inconsequentiality  (Mtition 
since  the  "plus  pad"  complied  with 
FMVSS  No.  302 's  requirements  in  every 
other  test  except  that  when  tested  by 
itself.  Ford's  request  was  based  on  the 
facts  that  the  "plus  pad"  represents  an 
insignificant  adverse  effiect  on  interior 
material  bum  rate  and  the  potential  for 
occupant  injury  due  to  interior  fire  and 
that  the  noncompliance  presents  no 
reasonably  anticipated  risk  to  motor 
vehicle  safety. 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  on  the  application  of  Ford 
described  above.  Conunents  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management.  Room  PL-401,  400 
Seventh  Street.  SW.  Washington.  DC 
20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  26. 
1997. 

For  further  information  contact  the 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Stiwt.  SW,  Washington, 
DC,  20590.  For  non-legal  issues:  Dr. 
William  J.J.  Uu,  Office  of 
Crashworthiness  Standards  (Telephone: 
202-366-4923).  For  legal  issues:  Mr.  Z. 
Taylor  Vinson.  Office  of  the  Chief 
Counsel  (Telephone:  202-366-5263). 

(49  U.S.Q  30118  and  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 


Issued  on:  November  19, 1997. 
L.  Robert  SheUon, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(PR  Doc.  97-30904  Filed  11-24-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Adminiatration 

[Docket  No.  NHTSA-«7-d052;  Notice  1] 

Kolcraft  Enterprlaas,  Inc.;  Racaipt  of 
Application  for  Oacialon  of 
Inconaaquantlal  Noncompliance 

Kolcraft  Enterprises  of  Chicago. 
Illinois,  has  determined  that 
approximately  107,000  child  restraint 
systems  fail  to  comply  with  49  CFR 
571.213,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  213.  "Child 
Restraint  Systems."  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defects  and  Noncompliance 
Reports."  Kolcraft  has  also  petitioned  to 
be  exempted  fit)m  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  49  U.S.C.  30118  and 
30120  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgement  concerning  the  merits  of  the 
petition. 

FMVSS  No.  213.  Paragraph  S5.7 
requires  that  each  material  used  in  a 
child  restraint  system  shall  conform  to 
the  requirements  of  S4  of  FMVSS  No. 
302.  "Flammability  of  Interior 
Materials."  This  requires  that  any 
material  that  does  not  adhere  to  other 
material(s)  at  every  point  of  contact 
shall  meet  the  bum  rate  requirements  of 
S4.3  when  tested  separately.  Materials 
are  to  be  tested  as  a  composite  only  if 
the  material  adheres  to  other  material(s) 
at  every  point  of  contact. 

At  issue  in  this  petition  are  seat 
covers  on  certain  models  of  Kolcraft 
child  restraints  that  do  not  meet  the 
flammability  requirements  of  FMVSS 
Nos.  213  and  302.  The  Kolcraft  child 
restraints  affected  and  the  dates  of 
production  are  as  follows:  Plus  4,  Infant 
Rider  (Models  36822-HY  and  13x22- 
HY;  1/96  to  4/97);  Plus  4,  Infant  Rider 
(Models  36820-LM  and  13822-LM;  2/96 
to  4/97);  Plus  4,  Travel-About,  bifant 
Rider  (Models  36820-RF  and  138x2-RF; 
3/96  to  4/97);  Plus  4.  Plus  5,  Infant 
Rider,  Travel-About  (Models  368xx-SE 
and  13XX2-SE;  2/96  to  12/96);  Rock  n' 
Ride  (Model  13100-PJ;  1/96  to  5/97;  no 


longer  in  production);  and  Perfonna 
(Model  23305-TU;  3/96  to  10/96).  The 
seat  covers  are  constructed  either  of 
fabric,  fiberfill  and  backing  (scrim)  or  of 
vinyl,  foam,  and  vinyl  backing.  In  each 
of  the  affected  models,  one  or  more  of 
.    the  filling,  face,  or  backing  materials 
exceeded  the  4  inches  per  minute  bum 
rate  when  tested  in  accordance  with  S5 
of  FMVSS  No.  302.  Kolcraft  estimates 
that  about  107,000  child  restraints 
potentially  contain  the  non-compliant 
materials. 

Kolcraft  supports  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Kolcraft  tested  all  potentially  affscted  child 

restraint  seat  covers  in  the  composite  state 
and  disaggregated  state,  and  confirmed  tiiat 
all  seat  covers  comply  with  the  flammability 
standards  of  FMVSS  No.  302  when  tested  in 
the  composite  state  (as  incorporated  into 
FMVSS  No.  213).  Kolcraft  also  found  that  all 
potentially  affected  child  restraint  seat  covers 
passed  the  cigarette  bum  test  contained  in 
California  Technical  Bulletin  116  when 
tested  in  the  composite  state. 

Kolcraft  maintains  that  the  construction  of 
the  potentially  affected  seat  covers  makes  it 
very  unlikely  that  the  various  layers  of  its 
child  restraint  seat  covers  would  ever  be 
exposed  to  fire  separately.  The  layers  of 
fabric  are  securely  bonded  or  sewn  together 
around  the  entire  perimeter  of  the  seat  cover 
and  other  areas.  Kolcraft  contends  that  it  is 
unlikely  that  a  large  section  of  the  fabric 
would  be  torn  away,  and  extremely  remote 
that  that  particular  portion  would  be  exposed 
to  a  potential  ignition  source.  The  most 
common  source  of  ignition,  and  the  source 
that  FMVSS  No.  302  is  primarily  designed  to 
protect  against,  is  a  lighted  cigarette.  As 
stated  above,  all  of  Kolcraft 's  child  restraints 
passed  the  cigarette  bum  test  contained  in 
California  Technical  Bulletin  116. 

Kolcraft  also  contends  that  the  frequency  of 
incidents  involving  nonconfomiing  materials 
or  equipment  should  be  a  factor  in 
determining  whether  noncompliance  has  an 
impact  on  safety.  Kolcraft  notes  that,  to  their 
knowledge,  there  has  not  been  one  incident 
of  a  child  injured  by  a  fire  that  originated  in 
a  child  restraint  in  the  last  19  years. 

Based  on  the  above  factors,  Kolcraft 
contends  that  their  child  restraint  seat  pads — 
by  virtue  of  complying  with  the  flammability 
requirements  of  FMVSS  No.  302  when  tested 
in  the  composite  state  and  by  passing  the 
cigarette  bum  test  contained  in  California 
Technical  Bulletin  116— comply  with  the 
purpose  and  intent  of  FMVSS  Nos.  213  and 
302,  and  therefore,  their  noncompliance  is 
inconsequential  as  it  relates  to  motor  vehicle 
safiety. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Kolcraft 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  U.S.  Department  of  Transportation 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW,  Washington,  DC 
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20590.  It  is  requested,  but  not  required, 
that  two  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  ail  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  December  26, 
1997. 

(49  U.S.C  30118  and  30120:  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  November  20,  1997. 
L.  Robert  SheUon, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  97-30905  Filed  11-24-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safely 
Adminlstratton 

Petition  for  Exemption  From  ttw 
Vehicie  Theft  Prevention  Standard; 
BMW 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
De[>aitment  of  Transportation  (DOT)- 
ACTION:  Grant  of  petition  for  exemption. 


:  This  notice  grants  in  fiill  the 
petition  of  BMW  of  North  America,  Inc., 
(BMW)  for  an  exemption  of  a  high-theft 
line,  the  Carline  3.  from  the  parts- 
marking  requirements  of  the  vehicle 
theft  prevention  standard.  This  petition 
is  granted  because  the  agency  has 
determined  that  the  antitheft  device  to 
be  placed  on  the  line  as  standard 
equipment  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  with  the  parts- 
marking  requirements. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  begiiming  with  the 
1999  model  year  (MY). 
FOR  FURTMER  MFORMATION  CONTACT:  Mr. 
Sei^ay  Patel.  Office  of  Planning  and 
Consumer  I^rograms,  NHTSA,  400 
Seventh  Street.  S.W.,  Washington,  D.C. 
20590.  Mr.  Patel's  telephone  number  is 
(202)  366-0846.  His  fax  number  is  (202) 
493-2739. 

SUPPLEMENTARY  MFORMATKM:  In  a 
petition  dated  August  28, 1997,  BMW  of 
North  America.  Inc.  (BMW),  requested 
exemption  from  the  parts-marking 
requirements  of  the  theft  prevention 
standard  (49  CFR  Part  541)  for  die 
Carline  3,  beginning  with  MY  1999.  The 


petition  has  been  filed  pursuant  to  49 
CFR  Part  543.  Exemption  from  Vehicle 
Theft  Prevention  Standard,  based  on  the 
iiistallation  of  an  antitheft  device  as 
standard  equipment  for  an  entire 
vehicle  line. 

BMW's  submittal  is  considered  a 
complete  petition,  as  required  by  49 
CFR  Part  543.7,  in  that  it  meets  the 
general  requirements  contained  in 
§  543.5  and  the  specific  content 
requirements  of  §  543.6.  In  its  petition, 
BMW  provided  a  detailed  description 
and  diagram  of  the  identity,  design,  and 
location  of  the  components  of  the 
antitheft  device  for  the  new  line.  This 
antitheft  device  includes  an  electronic 
immobilizer  system,  consisting  of  a  key 
with  a  transponder  (a  transmitter/ 
receiver)  that  is  a  microchip  that  is 
integrated  into  the  key.  This 
transponder  will  allow  the  ignition  to 
operate  and  fuel  supply  to  be  released 
when  a  correct  signal  has  been  received. 
BMW  states  that  its  electronically-coded 
vehicle  immobilizer  (EWS)  will  prevent 
the  vehicle  bom  being  driven  away 
under  the  power  of  its  own  engine  by 
manipulations  on  the  ignition  lock  and 
on  the  doors.  The  immobilizer  device  is 
automatically  activated  when  the  engine 
is  shut  off  and  the  vehicle  key  is 
removed  from  the  ignition  lock  cylinder. 
In  addition  to  the  key,  the  antitheft 
device  can  be  activated  by  use  of  its 
radio  frequency  remote  control.  The 
frequency  codes  of  the  remote  control 
are  ever-changing  which  prevents  an 
unauthorized  person  bom  opening  the 
vehicle  by  intercepting  the  signals. 

The  vehicle  is  also  equipped  with  a 
central-locking  system  which  locks  all 
doors,  the  hood,  the  trunk  and  fuel  filler 
lid.  To  prevent  locking  the  keys  in  the 
car  upon  exiting,  the  dMver  door  can 
only  be  locked  with  a  key  or  by  the 
radio  frequency  remote  control  after  it  is 
closed.  This  also  locks  the  other  doors, 
and  if  they  are  open  at  the  time  of 
locking,  the  doors  are  locked  when  they 
are  closed. 

BMW  mentioned  the  uniqueness  of  its 
locks  and  its  ignition  key.  BMW  stated 
that  its  vahicle's  locks  are  almost 
impossible  to  pick,  and  its  ignition  key 
cannot  be  duplicated  on  the  open 
market.  BMW  also  stated  that  a  special 
key  blank,  key-cutting  machine  and 
owner's  individual  code  are  needed  to 
cut  a  new  key  and  that  its  key  blanks, 
machines  and  codes  will  be  closely 
controlled  and  new  keys  will  only  be 
issued  to  authorized  persons. 
Additionally,  spare  keys  can  only  be 
obtained  through  the  BMW  dealer 
because  they  are  not  a  copy  of  lost 
originals,  but  new  keys  with  their 
original  electronic  identification.  Every 
key  request  is  also  documented  so  that 


any  inquiries  by  insurance  companies 
and  investigative  authorities  can  be 
followed  up  on. 

The  battery  for  BMW's  Carline  3  will 
be  inaccessibly  located  and  covered  as 
an  additional  secvuity  measure. 
Therefore,  even  if  a  thief  does  manage 
to  penetrate  and  disconnect  the  battery, 
it  will  not  unlock  the  doors.  However, 
in  the  event  of  a  crash,  an  inertia  switch 
will  automatically  imlock  all  the  doors. 

BMW  also  stated  that  its  antitheft 
device  does  not  incorporate  any  audible 
or  visual  alarms.  However,  based  on  the 
declining  theft  rate  experience  of  other 
vehicles  equipped  with  devices  that  do 
not  have  an  audio  or  visual  alarm  for 
which  NHTSA  has  already  exempted 
bom  the  parts-marking  requirements, 
the  agency  has  concluded  that  the  data 
indicate  that  lack  of  a  visual  or  audio 
alarm  has  not  prevented  these  antitheft 
devices  from  being  effective  protection 
against  theft. 

BMW  compared  the  device  proposed 
for  its  new  line  with  devices  which 
NHTSA  has  previously  determined  to  be 
as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts-marking 
requirements  of  Part  541,  and  has 
concluded  that  the  antitheft  device 
proposed  for  this  new  line  is  no  less 
effective  than  those  devices  in  the  lines 
for  which  NHTSA  has  already  granted 
exemptions  bom  the  parts-marking 
requirements.  The  antitheft  system  that 
BMW  intends  to  install  on  its  Carline  3 
for  the  MY  1999  is  exacUy  the  same 
system  that  BMW  installed  on  its 
Carline  5  for  MY  1997.  The  agency 
granted  BMW's  petition  for  exemption 
of  its  Carline  5  in  full  beginning  with 
the  1997  model  year  (See  61  FR  6292. 
Februaiv  16, 1996). 

In  Order  to  ensure  reliability  and 
durability  of  the  device,  BMW  stated 
that  it  conducted  performance  tests 
under  BMW  Standard  600  13.0,  Parts  1 
and  2,  ag.,  climatic  tests,  high 
temperatiue  endurance  run, 
thermoshock  test  in  water,  chemical 
resistance,  vibrational  load,  electrical 
ranges,  mephanical  shock  tests,  and 
electromagnetic  field  compatibility. 

Additionally,  BMW  stated  that  its 
immobilizer  system  fulfills  the 
requirements  of  the  European  vehicle 
insurance  companies  which  became 
standard  as  of  January  1995.  The 
requirements  prescribe  that  the  vehicle 
must  be  equipped  with  an  electronic 
vehicle  immobilizing  device  which 
works  independenUy  frt>m  the 
mechanical  locking  system  and  prevents 
the  operation  of  the  vehicle  through  the 
use  of  coded  intervention  in  the  engine 
management  system.  In  addition,  the 
device  must  be  self-arming  (passive). 
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and  must  become  efiisctive  upon  leaving 
the  vehicle,  or  not  later  than  the  point 
at  which  the  vehicle  is  locked,  and  mtist 
deactivate  the  vehicle  oidy  by  electronic 
means  and  not  with  the  mechanical  key. 
BMW  also  stated  that  the  doors  and 
ignition  locks  for  the  Carline  3  conform 
to  Swedish  Regulation  F42-1975,  which 
requires  a  minimum  of  five  minutes 
resistance  to  the  application  of 
commonly  available  tools. 

Based  on  evidence  submitted  by 
BMW,  the  agency  believes  that  the 
antitheft  device  for  the  Carline  3  is 
likely  to  be  as  efiiactive  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  the  parts-marking 
requirements  of  the  theft  prevention 
standard  (49  CFR  Part  541). 

The  agency  concludes  that  the  device 
will  provide  the  types  of  performance 
listed  in  §  543.6(a)(3):  Promoting 
activation;  preventiiig  defeat  or 
circumvention  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  dtirability  of  the  device. 
The  device  lacks  the  abUity  to  attract 
attmtion  to  the  efforts  of  unauthorized 
persons  to  enter  or  operate  a  vehicle  by 
-a  means  other  than  a  key 
(§543.6(a)(3Hii)). 

As  required  by  49  U.S.C.  §  33106  and 
49  CFR  Part  543.6(a)  (4)  and  (5),  the 
agency  finds  that  jMW  has  provided 
adequate  reesons  for  its  belief  that  the 
antiflieft  device  wUl  reduce  and  deter 
theft  This  conclusion  is  based  on  the 
information  BMW  provided  about  its 
device. 

For  the  foregoing  reasons,  the  agency 
herdJX^rants  in  full  BMW's  petition  for 
exemption  for  Carline  3  from  the  parts- 
marking  requirements  of  49  CFR  Part 
541. 

If  BMW  decides  not  to  use  tlM 
exemption  for  this  line,  it  should 
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formally  notify-the  agency.  If  such  a 
decision  is  made,  the  line  must  be  fiilly 
marl^ed  according  to  the  requirements 
under  49  CFR  Parts  541.5  and  542.6 
(marking  of  major  component  parts  and 
rnplacement  parts). 

NHTSA  notes  that  if  BMW  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line's  exemption  is  besed.  Further,  Part 
543.9(c)(2)  provides  for  the  submission 
of  petitions  "to  modify  an  exemptfon  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption."  The 


agency  wishes  to  minin^ize  the 
administrative  burden  that  Part 
543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself. 

The  agency  did  not  intend  in  drafting 
Part  543  to  require  the  submission  of  a 
modification  petition  for  every  ^J^ange 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufactxu^r  contemplates 
making  any  changes  the  eSiects  of  which 
might  be  characterized  as  de  minimis,  it 
shoidd  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Aathority:  49  U.S.C.  33106;  delegatioa  of 
authority  at  49  CFR  1.50. 

Issued:  November  18, 1997. 
L.  lokart  Sheiton. 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  97-30903  FUed  11-24-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

RMaarch  and  Special  Programs 
Administration 

[NoUoa  Na  97-1^ 

Nottos  of  Iwfonnation  Cdlaction 
Approval 


AGENCY:  Research  and  Special  I^igrams 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  Information  Collection 
Approval. 


regulations  (5  CFR  1320>  implementing 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (P.L.  104-13)  require  that 
interested  members  of  the  public  and 
affected  agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(s))  and  specify  diet  no  person  is 
required  to  respond  to  an  information 
collection  unless  it  displays  a  valid 
OMB  control  number.  RSPA  published 
a  final  rule  in  the  Federal  Register  (62 
FR  44038)  on  August  18,  1997,  entitied 
"Hazardous  Materials:  Cargo  Tank 
Motor  Vehicles  in  Liquefied 
Compressed  Gas  Service".  RSPA 
received  approval  from  OMB  for  the 
information  collection  in  that  final  rule 
under  OMB  No.  2137-0595.  The 
approval  expires  on  February  28. 1998. 
RSPA  published  Notice  No.  97-4  (62 
FR  44169)  on  August  19, 1997, 
requesting  comments  on  this 
information  collection.  The  comment 
period  on  Notice  No.  97-4  closed  on 
September  18, 1997.  Based  on 
comments  received  on  Notice  97-4, 
RSPA  submitted  a  request  to  OMB  for 
extension  of  the  information  collection 
approval  until  March  31,  1999.  which  is 
the  expiration  date  for  requirements  in 
the  final  rule.  RSPA  received  no 
comments  to  Notice  No.  97-4.  RSPA  has 
i-eceived  approval  from  OMB  for 
information  collection  OMB  No.  2137- 
-0S95,  entitied  "Hazardous  Materials: 
Cargo  Tank  Motor  Vehicles  in  Liquefied 
Compressed  Gas  Service." 

This  information  collection  approval 
expires  on  March  31, 1999. 


This  notice  announces  OMB 
approval  of  information  collection 
request  for  OMB  No.  2137-0595, 
entitied  Cargo  Tank  Motor  Vehicles  in 
Liquefied  Compressed  Gas  Service.  This 

-information  collection  has  been        

-extended  until  March  31, 1999. 
DATES:  The  expiration  date  of  this 
information  collection  is  March  31, 
1999. 

ADDRESSES:  Requests  for  a  copy  of  an 
information  collection  should  be 
directed  to  Deborah  Boothe,  Office  of 
Hazardous  Materials  Standards  (DHM- 
10),  Research  and  Special  Programs 
Administration,  Room  8102, 400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Deborah  Boothe,  Office  of  Hazardous 
Materials  Standards  (DHM-10), 
Research  and  Special  Programs 
Administration,  Room  8102,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001,  Telephone  (202)  366-8553. 
SUPPLEMBfTARY  INFORMATKM:  Office  of 
Management  and  Budget  (OMB) 


Bued  in  WMhington.  DC  on  November  20, 
1997. 

Edward  T.  Mazxallo. 

Director,  Office  of  Hazardous  Materials 
Standards. 

(FR  Doc.  97-30963  Filed  11-24-97;  8:45  am) 
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DB>ARTMENT  OF  THE  TREASURY 

Traaaufy  Adviaory  Commltlaa  on 
Commarcial  Oparations  of  tba  U.S. 
Customs  Sandoe;  Notice  of  Masting 

AGENCY:  Departmental  Offices,  Treesiuy. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  aimounces  the 
date  and  location  of  the  next  meeting 
and  the  agenda  for  consideration  by  the 
Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service. 

DATE:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  December  11,  1997.  The 
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session  will  be  held  from  approximately 
9:00  a.m.  to  12:30  p.m.  at  a  meeting 
room  in  or  near  the  main  Treasury 
Building  at  1500  Pennsylvania  Avenue, 
N.W..  Washington.  D.C. 
FOR  FURTHER  INFOfMATMN  CONTACT: 
Dennis  M.  O'Connell,  Director.  Office  of 
Tariff  and  Trade  Affiairs,  Office  of  the 
Under  Secretary  for  Enforcement.  Room 
4004.  1500  Pennsylvania  Avenue,  N.W., 
Washington,  D.C  20220.  Tel.:  (202) 
622-0220. 

SUPPt-EMENTARY  INFORMATION:  This  is  the 
fifth  meeting  of  the  current  two-year 
term  of  the  Committee.  The  provisional 
agenda  to  be  considered  at  the  meeting 
is  as  follows: 

1.  Automated  Export  System: 
Establishment  and  operation  of  the 
subcommittee  to  develop  industry 
reconunendations. 

2.  The  Treasury  Investment  Review 
Board  role  in  the  futiire  of  Customs 
automation. 

It  is  expected  that  several  additional 
items  will  be  added  to  the  provisional 
agenda  prior  to  the  meeting.  Members  of 
the  public  may  obtain  the  final  content 
of  the  agenda  and  the  precise  location 
of  the  meeting  by  calling  the 
information  number  one  week  prior  to 
the  meeting.  The  Committee,  in  its 
discretion,  may  take  up  other  matters, 
time  permitting. 

The  meeting  is  open  to  the  public. 
However,  participation  in  the 
discussion  is  limited  to  Committee 
members  and  Treasury  and  Customs 
staff.  It  is  necessary  for  any  person  other 
than  an  Advisory  Committee  member 
who  wishes  to  attend  the  meeting  to 
give  notice  by  contacting  Ms.  Theresa 
Manning  no  later  than  December  4. 1997 
at  202-622-0220. 

Dated:  November  19. 1997. 
lohn  P.  Simpaon. 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 

and  Trade  Ertforcement). 

[FR  Doc  97-30956  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Community  Developmwit  Rnanclal 
Institutions  Fund 

RIN1S06-AA71 

Bank  Enterprise  Award  Program; 
Amended  Notice  of  Funds  Availability 
(NOFA)  for  the  Bank  Enterprise  Award 
(BEA)  Program 

AGENCY:  Community  Development 

Financial  Institutions  Fund, 

Department 

ACTION:  Amended  Notice  of  Funds 

Availability  (NOFA). 


SUMMARY:  The  Community  Development 
Financial  Institutions  Fimd  (the  Fund) 
issues  this  amendment  to  the  Notice  of 
Funds  Availability  (NOFA)  published  in 
the  Federal  Register  on  March  7.  1997. 
which  invited  applications  for  the  Bank 
Enterprise  Award  (BEA)  Program.  That 
NOFA  identified  the  applicable 
Assessment  Period  as  March  1, 1997 
through  August  31. 1997.  Since 
publication,  the  Fund  has  learned  that 
technical  advice  that  the  Fund  provided 
to  an  entity  in  connection  with  the 
entity's  certification  as  a  Community 
Development  Financial  Institution 
(CDFI)  under  12  CFR  part  1805  may 
have  led  the  entity  to  obtain  investment 
capital  bom  insured  depository 
institutions  prior  to  the  commencement 
of  the  Assessment  Period.  Currently, 
pursuant  to  the  BEA  Program  as  set 
fcHlh  in  the  March  7, 1997  NOFA  and 
the  BEA  Program  regulations  at  12  CFR 
part  1806,  CDFI  Related  Activities 
carried  out  by  insured  depository 
institutions  before  March  1,  1997  are  not 
eligible  for  an  award.  To  fulfill  the 
purpose  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  (12  U.S.C.  4701 
et  seq.),  the  Fund  will  allow  insiued 
depository  institution  applicants  the 
option  of  electing  an  Assessment  Period 
bom  February  1,  1997  through  ]uly  31, 
1997,  provided  that  they  meet  certain 
conditions.  The  Fund  is  confident  that 
there  are  sufficient  funds  available  to 
make  full  cash  awards  to  all  insured 
depository  institution  applicants  in  the 
second  round  of  the  BEA  Program  that 
qualified  to  receive  awards,  and  assures 
all  such  applicants  that  no  awards  will 
be  reduced  as  a  result  of  this 
amendment. 

DATES:  Elections  must  be  received  in  the 
offices  of  the  Fund  on  or  before    ' 
December  12,  1997. 

ADDRESSES:  Elections  shall  be  mailed  or 
fiaxed  to:  The  Community  Development 
Financial  Institutions  Fund.  U.S. 
Department  of  the  Treasury.  601  13th 
Street.  NW.  Suite  200  South. 
Washington.  DC.  20005,  Fax  Number 
(202)  622-7754. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Conuminity  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury,  601  13th  Street,  NW.  Suite 
200  South,  Washington,  D.C.  20005,  or 
call  (202)  622-8662. 

SUPPt-EMENTARY  INFORMATION: 

L  Background 

The  purpose  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994  (Act)  was  to 
create  the  Fund  to  promote  economic 
revitalization  and  community 


development  tlxrough  investment  in  and 
assistance  to  Community  Development 
Financial  Institutions  (CDFIs).  The 
Fund's  BEA  Program  helps  achieve  this 
purpose  through  an  incentive  system  for 
insured  depository  institutions  to 
increase  their  lending  to  and  investment 
in  CDFIs  by  rewarding  participating 
institutions  with  awards. 

n.  Reasons  for  Amending  the  March  7, 
1997  Notice  of  Funds  Availability 

In  early  1997,  the  Fund  provided 
technical  advice  to  an  entity  regarding 
the  Fund's  requirements  for  certification 
as  a  CDFI  under  12  CFR  part  1805.  The 
Fund  understands  that  its  technical 
advice  led  the  entity  to  obtain 
investment  capital  from  insured 
depository  institutions  in  February 
1997,  and  that  the  Fund  also  certified  it 
as  a  CDFI  in  February  1997. 

Under  the  BEA  Program,  insured 
depository  institutions  which  engage  in 
CDFI  Related  Activities,  including 
equity  investments  in  CDFIs,  during  an 
Assessment  Period  will  be  eligible  for 
an  award  (see  12  CFR  part  1806).  The 
Fund  sets  forth  the  applicable 
Assessment  Period  in  a  Notice  of  Funds 
Availability  (NOFA).  On  March  7, 1997 
(62  PR  10679),  the  Fimd  published  a 
NOFA  in  the  Federal  Regiater  setting 
the  applicable  Assessment  Period  as 
March  1, 1997  through  August  31, 1997. 
As  a  result,  CDFI  Related  Activities 
conducted  by  insured  depository 
institutions  in  February  1997  are  not 
elitnble  for  a  Bank  Enterprise  Award. 

The  Fund  believes  that  such  a  result 
would  be  inconsistent  with  the  purpose 
of  the  Act  under  circumstances  where 
insured  depository  institutions  carried 
out  CDFI  Related  Activities  prior  to  the 
Assessment  Period  as  a  direct  or 
indirect  result  of  the  Fvmd's  technical 
advice,  and  would  have  carried  out  such 
activities  during  the  Assessment  Period 
but  for  such  advice.  Specifically,  the  Act 
is  intended  to  reward  insured 
depository  institutions  for  increased 
investments  in  CDFIs.  If  the  Fund  does 
not  amend  the  NOFA.  at  least  two 
insured  depository  institutions  would 
not  be  eligible  to  receive  a  Bank 
Enterprise  Award  for  CDFI  Related 
Activities  carried  out  in  February  1997. 

m.  Amended  Optional  Assessment 
Period 

The  amended  optional  Assessment 
Period  is  February  1, 1997  through  July 
31, 1997. 

IV.  Eligibility 

Any  insured  depository  institution 
that  timely  submitted  to  the  Fimd  an 
application  in  response  to  the  March  7, 
1997  NOFA  may  elect  the  amended 
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optional  Assessment  Period,  provided 
that  the  Fund  receives  the  following  by 
the  date  set  forth  above: 

(a)  A  detailed  written  explanation,  with 
any  and  ail  supporting  documentation, 
describing  the  Fund's  technical  advice,  the 
impact  of  such  advice  od  the  insured 
depository  institution's  cairying  out  of  CDFI 
Related  Activities  in  February  1997;  and 

(b)  A  revised  "Worksheet"  "Certification." 
and  "Dociunentation"  to  reflect  the  Qualified 
Activities  carried  out  during  the  February  1, 
1997  through  July  31, 1997  Assessment 
Period  (see  12  CFR  1806.301  and 
1806.202(d)). 

V.  Acceptance 

Elections  received  in  the  offices  of  the 
Fund  after  the  date  set  forth  above  will 
be  rejected.  The  Fund  will  accept  a 
timely  election  from  an  eligible  insured 
depository  institution  which  meets  its 
burden  of  establishing  to  the  Fimd  that: 
(1)  it  carried  out  CDFI  Related  Activities 
in  February  1997  as  a  direct  or  indirect 
result  of  the  Fund's  technical  advice; 
and  (2)  it  would  have  carried  out  those 
Activities  during  the  March  1. 1997 
through  August  31, 1997  Assessment 
Period  but  for  the  Fund's  technical 
advice.  The  Fund  reserves  the  right  to 
make  follow-up  inquiries. 

Authority:  12  U.S.C.  1834a.  4701. 4704. 
4713: 12  CFR  part  1806. 
Maurice  A.  Jonas, 
Acting  Deputy  Director. 
[FR  Doc.  97-30895  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Servica 

Hnancial  Management  Service; 
Proposed  Collection  of  Information: 
Annual  Rnanclal  Statamant  of  Surety 
ComfMniea— Schadula  F 

AQENCY:  Financial  Management  Service. 
Fiscal  Service.  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Annual  Financial  Statement 
of  Surety  Companies — Schedule  F." 
DATES:  Written  comments  should  be 
received  on  or  before  January  26. 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3361- 


L  75th  Avenue,  Landover.  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Surety  Bond 
Branch,  3700  East-West  Highway, 
Hyattsville,  Maryland  20782.  (202)  874- 
6850. 

SUPPLBlBfrARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44US.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Annual  Financial  Statement  of 
Surety  Companies — Schedule  F. 

OMB  Number:  1510-0012. 

Form  Number:  FMS  6314. 

Abstract:  This  form  provides 
information  that  is  used  to  determine 
the  amount  of  unauthorized  reinsurance 
of  a  Treasury  Certified  Company,  and  to 
compute  its  imderwriting  limitations. 
This  computation  is  necessary  to  ensure 
the  solvency  of  companies  certified  by 
Treasury,  and  their  ability  to  carry  out 
contractual  surety  requirements. 

Current  Actions:  Extension  of 
currently  approved  collection. 

-  Type  o/i?eview;  Regular. 

Affected  Public:  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
385. 

Estimated  Time  Per  Respondent: 
varies  from  8  hr»-80  hrs. 

Estimated  Total  Annual  Burden 
Hours:  16,324. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
simimarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 


Dated:  November  19. 1997. 
Mitchell  A.  Levine, 
Assistant  Commissioner. 
(FR  Doc.  97-30845  Filed  11-24-97;  8:45  am] 
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UNITED  STATES  INFORMATION 
AQENCY 

Proposad  Collaction;  Commant 
Raquaat 

AOBiCY:  United  Sutes  Information 
Agency. 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  United  States  Information 
Agency,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
an  information  collection  requirement 
concerning  the  public  use  form  entitied 
"Application  for  Administrative  and 
Teadiing  Exchanges/Seminars  Abroad". 
This  request  for  comment  is  being  made 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  [Pub.  L  104-13;  44  U.S.C 
3506(c)(2)(A)]. 

USIA  is  requesting  OMB  approval  fw 
a  three-year  reinstatement  to  the 
Fulbright  Teacher  Exchange  Program. 
Application  for  Teaching  Positions/ 
Seminars  Abroad.  IAP-92  under  OMB 
control  number  3116-0181  which  is 
scheduled  to  expire  on  February  28, 
1998.  The  information  collection 
activity  involved  with  this  program  is 
conducted  pursuant  to  the  mandate 
given  to  the  United  States  Information 
Agency  under  the  terms  and  conditions 
of  the  Mutiul  Education  and  Cultural 
Exchange  Act  of  1961,  Pub.  L.  87-256. 
DATES:  Comments  are  due  on  or  before 
January  26. 1998. 
COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  submitted  to  OMB  for  approval 
may  obtained  from  the  USIA  Clearance 
Officer.  Comments  should  be  submitted 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USIA,  and  also  to  the 
USIA  Clearance  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Mrs. 
Jeannette  Giovetti,  United  States 
Information  Agency,  M/ADD,  301 
Fourth  Street.  S.W..  Washington.  D.C 
20547.  telephone  (202)  619-4408. 
internet  address:  JGiovett@USIA.GOV; 
and  OMB  review:  Mr.  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
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Docket  Library,  Room  10202,  NEOB, 
Washington,  D.C.  20503,  Telephone 
(202) 395-3176. 

SUPPLEMENTARY  INFORMATION:  Public 
reporting  burden  for  this  collection  of 
information  (Paper  Work  Reduction 
Project:.  OMB  No.  3116-0181)  is 
estimated  to  average  two  (2)  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Responses  are  volimtary  and 
respondents  will  be  required  to  respond 
only  one  time. 

Comments  are  requested  on  the 
proposed  information  collection 
concerning  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Agency's  burden 
estimates;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information  to  the  United  States 
Information  Agency,  M/ADD,  301 
Fourth  Street,  S.W..  Washington.  D.C. 
20547;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  10202.  NEOB, 
Washington,  D.C.  20503. 

Current  Actions:  USIA  is  requesting 
OMB  approval  for  the  reinstatement  of 
this  collection  fore  three-year  period. 

Title:  Application  for  Teaching 
Positions/Seminars  Abroad. 


Form  Number:  IAP-92. 

Abstract:  To  be  used  by  applicants 
under  the  Fulbright  Teacher  Exchange 
Program  which  provide  opportunities 
for  U.S.  teachers  to  exchange  positions 
for  designated  periods  with  foreign 
counterparts,  or  to  attend  one  of  a 
number  of  short-term  seminars  abroad 
on  a  variety  of  topics. 

Proposed  Frequency  of  Responses: 
No.  of  Respondents — 940, 
Recordkeeping  Hours — 2.0,  Total 
Annual  Bmden — 1880. 

Dated:  November  19. 1997. 
Rom  Royal, 

Federal  Register  Liaison. 
(FR  Doc.  97-30880  Filed  11-24-97;  8:45  am] 
aiUJNO  COOS  USO-AI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Qroup, 
Notica  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act,  as  amended 
(Public  Law  92-463;  5  U.S.C.  App.).  that 
the  Department  of  Veterans  Affairs' 
Special  Medical  Advisory  Croup  has 
been  renewed  for  a  2-year  period 
beginning  November  13, 1997,  through 
November  13, 1999. 

Dated:  November  17, 1997. 

By  Direction  of  the  Acting  Secretary. 
Heyward  Banniater, 
Committee  A4anagement  Officer. 
(FR  Doc.  97-30875  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Stnittural 
Safety  of  Department  of  Veterans 
Affairs  Faciltties.  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92-463,  gives  notice  that  two  meetings 
of  the  Advisory  Committee  on 
Structiiral  Safety  of  Deptutment  of 
Veterans  AfEairs  Facilities  will  be  held 
on: 

Monday,  December  8. 1997:  8:30  a.m.  to  4:30 

p.m. 
Tuesday,  December  9, 1997: 10:00  a.m.  to 

12:30  p.m. 

The  location  of  the  meetings  will  be 
811  Vermont  Avenue,  NW;  Washington, 
DC;  in  Room  438  on  December  8,  1997, 
and  Room  442  on  December  9, 1997. 

The  all  day  meeting  of  Monday, 
December  9, 1997,  is  a  work  session  to 
review  the  developments  in  the  field  of 
structural  design,  as  they  relate  to 
seismic  safety  of  buildings,  and  fire 
safety  issues.  The  Tuesday,  December  9, 
1997,  meeting  is  a  formal  session  to  vote 
on  structural  and  fire  safety  issues  for 
inclusion  in  VA's  standards. 

Both  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Because  of  the  limited  seating 
capacity,  it  will  be  necessary  for  those 
wishing  to  attend  to  contact  Krishna  IC 
Banga.  Senior  Structiiral  Engineer, 
Standards  Service,  Facilities  Quality 
Office,  Office  of  Facilities  Management, 
Department  of  Veterans  Affairs  Central 
Office  (phone  202-565-9370)  by 
December  1, 1997. 

Dated:  November  17, 1997. 

By  Direction  of  the  Acting  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  97-30876  Filed  11-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  21 

[DoGtat  Na  27641;  AfiMndment  No.  21-75] 

RIN2120-AQ39 

Primary  Category  Seapiar>e8 

AQB«CV:  Federal  AviatioD 
Administration,  DOT. 

ACTION:  Direct  final  rule;  request  for 
comments. 


r:  This  direct  final  rule 
increases  the  maximum  weight  limit  for 
seaplanes  that  are  proposed  for  type 
certification  in  the  primary  category. 
When  the  Federal  Aviation 
Administration  (FAA)  established  the 
2,700-pound  maximum  weight  limit  for 
primary  category  aircraft,  it  did  not 
consider  seaplanes.  Seaplanes  generally 
weigh  more  than  comparable  landplanes 
because  of  the  increased  airframe  weight 
and  drag  associated  with  their  designs. 
Therefore,  the  2,700-pound  maximiun 
weight  limit  for  primary  category 
aircraft  results  in  a  significantly  inferior 
performance,  range,  and  payload  when 
applied  to  seaplanes  than  was  originally 
intended  for  primary  category  aircraft. 
The  FAA  has  determined  that  a  3,375- 
pound  maximum  weight  limit  would 
provide  seaplanes  with  a  level  of  utility 
comparable  to  primary  category 
landplanes. 

DATES:  Effective  February  23, 1998. 

Comments  for  inclusion  in  the  Ihiles 
Docket  must  be  received  on  or  before 
December  26, 1997. 

ADDRESSES:  Ck)mments  on  this  direct 
final  rule  should  be  delivered,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel  (AGC-200),  /Attention;  Rules 
Docket.  Docket  No.  27641,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  also 
may  be  submitted  electronically  to  the 
following  Internet  address:  9-NPRM- 
CMTS9^.dotgov.  Comments 
submitted  must  be  marked:  Docket  No. 
27641.  Comments  may  be  examined  in 
Room  91 50  on  weekdays  between  8:30 
a.m.  and  5:00  pjn.,  except  Federal 
holidays. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Brian  A.  Yanez,  Certification  Procedures 
Branch  (AIR-110),  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SE.,  Washington,  IX)  20591, 
telephone  (202)  267-9588. 


SUPPI.EMENTARY  INFORMATION: 
Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regidation  will  not  result  in  adverse  or 
negative  comments,  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  The 
subject  of  this  rulemaking  was  raised 
previously  in  the  Federal  Register 
through  the  publication  of  a  notice  of  a 
petition  for  exemption  to  permit  an 
amphibious  airplane  to  be  type 
certificated  in  the  primary  category  with 
a  maximum  weight  of  3,300  pounds. 
The  FAA  received  115  favorable 
comments  and  no  negative  comments 
on  the  proposed  increased  weight  limit. 

Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment,  is  received  on  this  direct  final 
rule  within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified.  After  the  close  of  the 
comment  period,  the  FAA  will  publish 
a  dociunent  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective. 

If  the  FAA  does  receive,  within  the 
comment  period,  an  adverse  or  negative 
conunent,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking 
(NPRM)  may  be  published  with  a  new 
comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  an 
NPRM,  conunents  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Comments  should 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  under  the  caption  ADDRESSES. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  or  withdrawn  in  light  of  the 
comments  received.  Factual  information 
that  supports  a  commenter's  ideas  and 
siiggestions  is  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  All  comments  submitted  will 
be  available,  before  and  after  the  closing 


date  for  comments,  in  the  Rules  Docket 
for  examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerning  this  action  will  be  filed  in 
the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a 
pre-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  27641."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabiUty  of  Final  Rule 

Using  a  modem  and  suitable 
communications  software,  an  electronic 
copy  of  this  dociunent  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  FedWorld  electronic 
bulletin  board  service  {telephone:  703- 
321-3339). 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Office  of  the  Federal  Register's  web  page 
on  GPO  Access  at  http:// 
www.access.gpo.gov/nara/index.html 
for  access  to  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  amendment  niunber  or 
docket  niunber  of  this  direct  final  rule. 

Background 

Statement  of  the  Problem 

On  December  22, 1993,  a 
manufacturer  of  amphibious  kit  planes 
petitioned  the  FAA  for  exemption  from 
the  maximum  weight  limit  for  type 
certification  of  primary  category  aircraft 
in§21.24(a)(l)(ii)ofTitie  14,  Code  of 
Federal  Regulations  (14  CFR).  The 
manufacturer  listed  the  individual 
components  that  cause  amphibious 
airplanes  to  weigh  more  than 
landplanes  with  a  comparable  utility. 
On  May  10. 1994.  a  summary  of  the 
petition  was  published  in  the  Federal 
Register  (59  FR  24209)  for  public 
comment.  The  FAA  subsequentiy 
determined  that  the  manu&cturer's 
request  should  be  addressed  in  a 
rulemaking  action  rather  than  through 
the  exemption  process,  because  the 
relief  sought  addressed  the  general 
applicability  of  the  type  certification 
requirements  for  primary  category 
aircraft. 

History 

On  September  9, 1992.  the  FAA 
published  in  the  Federal  Register  (57 
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FR  41360)  a  final  rule  establishing  a 
new  certification  category  for  personal- 
and  recreational-use  aircraft,  known  as 
primary  category  aircraft.  The  final  rule 
established  simplified  procedures  for 
type,  production,  and  airworthiness 
certification,  and  associated 
maintenance  procedures  for  these 
aircraft.  The  intent  of  the  rule  was  to:  (1) 
provide  a  category  for  aircraft  that  are 
less  costly  to  certificate,  produce, 
purchase,  and  maintain  than  current 
normal  category  aircraft;  (2)  stimulate 
the  introduction  of  new,  less  costly 
aircraft  designs;  (3)  enable  kit 
manu&ctvtrers  to  fill  the  demand  for 
low-cost  aircraft;  and  (4)  improve  the 
safety  of  kit-built  aircraft  presentiy 
being  certificated  as  experimental, 
amateur-built  aircraft. 

Primary  category  airplanes  may  be 
unpowered  or  powered  by  a  single, 
naturally  aspirated  engine,  with  a  stall 
speed  of  61  knots  or  less.  These 
airplanes  are  limited  to  a  maximum 
weight  of  2,700  pounds,  a  maximum 
seating  capacity  of  four  persons,  and  an 
unpressurized  cabin.  Seaplanes  were 
not  considered  when  the  primary 
category  weight  limit  was  established. 

Discussion 

A  seaplane  is  an  airplane  designed  to 
take  off  from  and  land  on  water.  A 
seaplane  can  be  classified  as  a  flying 
boat,  whose  hull  is  the  means  of  support 
on  the  water,  or  a  floatplane,  which  is 
supported  on  the  water  by  one  or  more 
floats.  Amphibious  airplanes  are 
seaplanes  designed  to  take  off  from  and 
land  on  either  water  or  land. 

Seaplanes  generally  weigh  more  than 
comparable  landplanes  due  to  the 
increased  airframe  weight  and  drag 
associated  with  their  designs.  Therefore, 
the  2,700-pound  maximiun  weight  limit 
for  primary  category  aircraft  results  in  a 
significantly  inferior  performance, 
range,  and  payload  when  applied  to 
seaplanes  than  was  originally  intended 
for  primary  category  aircraft.  The 
following  features  may  contribute  to  a 
seaplane's  increased  weight: 

(1)  A  requirement  for  more 
horsepower  to  counteract  the  increased 
drag  of  the  hull/step  configuration  and 
sponsons.  Seaplanes  typically  require  a 
six-cylinder  engine  rather  than  the 
lighter  four-cylinder  engine  used  on 
landplanes  weighing  less  than  2,700 
pounds; 

(2)  Increased  structural  strength  of  the 
airplane's  pylon  or  tail  structure  to 
support  the  engine  and  propeller,  which 
are  usually  mounted  above  the  hull; 

(3)  Larger  Elevators  and  stabilizers  to 
overcome  the  vertical  pitching  forces 
and  a  larger  rudder  for  yaw  stability  due 
to  the  high  thrust  line; 


(4)  A  water  rudder  mechanism  for 
taxiing  in  the  water; 

(5)  Structural  strengthening  of  the 
hull  (including  skin  strength, 
bulkheads,  and  longerons)  to  withstand 
water  takeoff  and  landing  loads; 

(6)  Wing  sponsons  and  necessary 
reinforcement  of  the  wing  structure  to 
carry  additional  loading;  and 

(7)  Retractable  landing  gear  to  permit 
operations  from  water  or  land. 

Because  seaplanes  weigh  an  average 
of  25  percent  more  than  comparable 
landplanes,  this  rule  increases  the 
maximum  weight  limit  by  25  percent,  to 
3,375  pounds,  for  seaplanes  certificated 
in  the  primary  category.  This  increase 
should  offer  primary  category  seaplanes 
a  level  of  utility  comparable  to  primary 
category  landplanes. 

Currentiy,  many  seaplanes  are 
certificated  as  experimental  airplanes. 
The  inclusion  of  seaplanes  in  the 

Erimary  category  will  result  in  safety 
enefits  by  standardizing  the  design  and 
construction  processes  of  these 
airplanes  through  the  type  certification 
process.  The  FAA  notes  that  kit-built 
seaplanes  are  eligible  for  certification  in 
the  primary  category  if  the  kit  is 
supplied  by  an  FAA-approved 
manufacturer  and  is  assembled  under 
the  supervision  and  qualify  control  of 
the  production  approval  holder. 

Paperworii  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  ate  no  reporting  or 
recordlceeping  requirements  associated 
with  this  direct  final  rule. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  (ICAO)  standards  and  Joint 
Aviation  Authorities  (JAA)  regulations 
and  found  no  comparable  primary 
category  certification  standards.  The 
FAA  notes  that  because  primary 
category  aircraft  have  a  special 
airworthiness  certificate  rather  than  an 
airworthiness  certificate  based  on  ICAO 
Annex  8  standards,  owners  of  U.S.- 
registered  primary  category  aircraft 
would  require  prior  permission  of  the 
appropriate  airworthiness  authority  to 
operate  outside  the  United  States. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
Federal  agencies  to  consider,  for  new 
regulations  or  modifications  to  existing 
regulations,  if  the  potential  benefits  to 
society  outweigh  the  potential  costs. 
Second,  the  Regulatory  Flexibility  Act 
(RFA)  of  1980  requires  agencies  to 


analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Office  of  Man^ement  and 
Budget  directs  agencies  to  assess  the 
effects  of  regulatory  changes  on 
international  trade.  In  conducting  these 
assessments,  the  FAA  has  determined 
that  the  proposed  rule:  (1)  would 
generate  benefits  exceeding  its  costs  and 
is  not  "significant"  as  defined  in 
Executive  Order  12866;  (2)  would  not  be 
"significant"  as  defined  in  the 
Department  of  Transportation's  (DOT) 
Policies  and  Procedures;  (3)  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities; 
and  (4)  would  not  restrain  international 
trade.  These  analyses,  available  in  the 
docket,  are  sommarized  below. 

The  rule  will  provide  the  opportunity 
to  redu(»  certification  and 
manufacturing  costs  for  seaplanes 
weighing  between  2,700  and  3,375 
pounds  tiiat  otherwise  would  be 
certificated  under  §  21.21.  The  rule 
makes  available  simplified  procedures 
for  type,  production,  and  airworthiness 
certification,  and  associated 
maintenance  procedures  for  these 
aircraft.  The  certification  basis  and 
standards  afforded  by  this  amendment 
will  be  an  option  for  the  affiected  parties. 
Manufacturers  and  owners/operators 
^  will  only  select  the  new  alternative  if  it 
is  in  their  own  best  economic  interests 
to  do  so.  Therefore,  the  FAA  concludes 
that  the  rule  will  be  cost  beneficial. 

Regulatory  Flexibility  Determination 

The  RFA  of  1980  was  enacted  by 
Congress  to  ensure  that  small  raitities 
are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  a  Regulatory  Flexibility 
Analysis  if  a  rule  will  have  a  significant 
economic  impact,  detrimental  or 
beneficial,  on  a  substantial  number  of 
small  entities.  FAA  Order  2100.14A. 
Regulatory  Flexibility  Criteria  and 
Guidance,  establishes  threshold  cost 
values  and  small  entity  size  standards 
for  compljring  with  RFA  review 
requirements  in  FA->\  rulemaking 
actions.  Since  the  alternatives  afforded 
will  be  optional,  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Statement 

The  rule  will  not  constitute  a  barrier 
to  international  trade,  including  the 
export  of  U.S.  goods  and  services  to 
foreign  countries  and  the  import  of 
foreign  goods  and  services  into  the 
United  States. 
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Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  tiie  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Unfiinded  Mandates  Refoim  Act 
Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act7,  codified 
as  2  U.S.C.  1501-1571,  requires  each 
Federal  agency,  to  the  extent  permitted 
by  law,  to  prepare  a  written  assessment 
of  the  effects  of  any  Federal  mandate  in 
a  proposed  or  final  agency  rule  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year. 

This  rule  does  not  meet  the  thresholds 
of  the  Act.  Therefore,  the  requirements 
of  Title  n  of  the  Act  do  not  apply. 


Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  significant  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  This 
regulation  is  not  considered  significant 
under  DOT  Order  2100.5,  Policies  and 
Procediues  for  Simplification,  Analysis, 
and  Review  of  Regulations.  A  final 
regulatory  evaluation  of  the  regulation, 
including  a  final  Regulatory  Flexibility 
Determination  and  International  Trade 
Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
FOR  FURTHER  INFORMATION  CONTACT.^ 

List  of  Subiects  in  14  CFR  Part  21 

Aircraft,  Aviation  safety.  Exports, 
Imports,  Primary  category.  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


amends  14  CFR  part  21  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7572;  49  U.S.C. 
106(g),  40105.  40113,  44701-44702,  44707, 
44700,  44711,  44713,  44715,  45303. 

2.  Section  21.24  is  amended  by 
revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

§  21 .24    Issuance  of  type  ceitHkaO. 
primary  category  aircraft 

(a)*  •  • 

(ii)  Weighs  not  more  than  2,700 
pounds;  or,  for  seaplanes,  not  more  than 
3,375  pounds; 

Issued  in  Washington,  DC,  on  November 
19, 1997. 

Jane  F.  Garrej. 

Administrator. 

[FR  Doc.  97-30833  Filed  11-24-97;  8:45  am) 
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Part  III 


Northeast  Dairy 

Compact 

Commission 

7  CFR  Oh.  XIII 

Compact  Over-Order  Price  Regulation  and 
Results  of  Producer  Referendum;  Final 
Rules 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Parts  1301, 1304, 1305. 1306  and 
1307 

Compact  Ovar-Ordar  Prica  Regulation 

AGENCY:  Northeast  Dairy  Compact 

Commission. 

ACnOM:  Final  rule. 


:  This  rule  extends  the  present 
compact  over-order  price  regulation 
("price  regulation")  fior  all  Class  I,  fluid 
milk  route  distributions  in  the  territorial 
region  of  the  six  New  England  states 
beyond  its  present  expiration  date  of 
December  31.  1997.  The  rule  extends 
the  price  regtilation  for  the  period 
January  1,  1998  through  termination  of 
the  Compact  enabling  legislation. '  The 
regulation  is  established  in  the 
combined,  Federal  Milk  Market  Order 
f  1  and  compact  over-order,  amount  of 
$16.94  (Zone  1). 

In  so  extending  the  price  regulation, 
the  Northeast  Dairy  Compact 
Commission  ("Compact  Commission") 
reaffirms  and  again  bases  the  decision 
on  its  findings  that  such  price  regulation 
is  necessary  to  assure  the  viability  of 
dairy  farming  in  New  England,  that  it  is 
necessary  to  assxire  the  region's 
consumers  of  a  continued,  adequate, 
local  supply  of  fresh  and  wholesome 
milk,  reasonably  priced,  and  that  it  is 
otherwise  in  the  public  interest.  The 
Compact  Commission  also  establishes 
the  price  regiilaUon  based  on  the  finding 
that  the  regulation  has  been  approved 
by  producer  referendum  pursuant  to 
Article  V,  section  13  of  the  Northeast 
Interstate  Dairy  Compact.  Notice  of 
approval  by  referendum  is  published 
separately  in  this  Federal  Register. 

This  rule  also  establishes  a  Task  Force 
under  Article  VH  D.  of  the  Compact 
Commission's  Bylaws  to  determine 
whether  it  is  appropriate  to  provide 
similar  reimbursement  to  the  region's 
School  Lunch  Programs,  established 
under  the  National  School  Lunch  Act  of 
1946  and  the  Child  Nutrition  Act  of 
1966  for  any  adverse  financial  impact. 
The  Task  Force  is  to  report  back  on  its 
assessment  of  whether  it  is  appropriate 
to  reimburse  the  programs  and,  if  so,  to 
recommend  a  procedure  for 
reimbursement  to  the  Compact 
Commission  at  its  regularly  scheduled 
meeting  for  February,  1998. 

Finally,  the  price  regulation  extends 
the  administrative  assessment  of  3.2 


'  7  U.S.C  72S6(3)  -Cooaent  far  the  NorthMM 
Inlentata  Otiry  Compact  shall  lenninate  concurrent 
with  the  Secretary's  implementalion  of  the  dairy 
pricing  and  Federal  milk  marketing  order 
consolidation  and  reforms  under  section  7203  of 
this  title. " 


cents  per  hiuidredweight  of  milk  on  all 
route  dispositions  of  Class  I,  fluid  milk 
in  the  territorial  region  of  the  six  New 
England  states.  It  is  noted  that  the 
additional,  start-up  assessment  of 
approximately  1.3  cents  per 
himdredweight  presently  imposed  will 
expire  with  final  payment  in  December. 
1997. 

EFFECTIVE  DATE:  January  1, 1998. 
ADDRESSES:  Northeast  Dairy  Compact 
Commission,  43  State  Street,  P.O.  Box 
1058,  Montpelier,  VT  05601. 
FOR  FUimCR  MFORMATION  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941  or  by  facsimile  at  (802) 
229-2028. 

SUPPLEMBfTARY  atFORMATION: 
BackgnNuid 

The  Compact  Commission  was 
established  under  authority  of  the 
Northeast  Interstate  Dairy  Compact 
("Compact").  The  Compact  was  enacted 
into  law  by  each  of  the  six  participating 
New  England  states  as  follows: 
Connecticut — ^Public  Law  93-320r 
Maine — ^Public  Law  89-437,  as 
amended,  Public  Law  93-274; 
Massachusetts — Public  Law  93-370; 
New  Hampshire— Public  Law  93-336; 
Rhode  Island— Public  Law  93-106; 
Vermont — Public  Law  89-95,  as 
amended.  93-57.  Consistent  mth 
Article  I,  Section  10  of  the  United  States 
Constitution.  Congress  consented  to  the 
Compact  in  Public  Law  104-127  (FAIR 
ACT).  Section  147,  codified  at  7  U.S.C. 
7256.  Subsequently,  the  United  States 
Secretary  of  Agricultiire,  pursuant  to  7 
U.S.C.  7256(1),  authorized 
implementation  of  the  Compact. 

section  8  of  the  Compact  empowers 
the  Compact  Commission  to  engage  in  a 
broad  range  of  activities  designeid  to 
"promote  regulatory  imiformity. 
simplicity  and  interstate  cooperation." 
For  example,  the  Compact  authorizes 
the  Compact  Commission  to  engage  in  a 
range  of  inquiries  into  the  existing  milk 
programs  of  both  the  participating  states 
and  the  fisderal  milk  maiketing  system, 
to  make  recommendations  to 
participating  states,  and  to  work  to 
improve  industry  relations  as  a  whole. 
See  Compact.  Art.  IV,  section  8. 

In  addition  to  the  powers  conferred  by 
Section  8,  the  Compact  also  authorizes 
the  Compact  Commission  to  consider 
adopting  a  compact  over-order  price 
regulation.  See  Compact,  Art  IV.  section 
9.  A  "compact  over-order  price"  is 
defined  as: 

A  minimum  price  required  to  be  paid  to 
producers  for  Clau  I  milk  established  by  the 
Commissioa  in  regulations  adopted  pursuant 


to  sections  nine  and  ten  of  this  compact, 
which  is  above  the  price  established  in 
federal  marketing  orders  or  by  state  £uin 
price  regulation  in  the  regulated  area.  Such 
price  may  apply  thnStighout  the  region  or  in 
any  part  or  parts  thereof  as  defined  in  the 
regulations  of  the  commission. 

See  Compact.  Art.  U,  section  2(8). 

The  regulated  price  authorizied  by  the 
Compact  is  actually  an  incremental 
amount  above,  or  "over-order"  the 
minimum  price  for  the  same  milk 
established  by  Federal  Milk  Market 
Order  #1.  The  price  regulation 
establishes  the  minimum  prtx:iuement 
price  to  be  paid  by  fluid  milk  processors 
for  milk  that  is  ultimately  util^ed  for 
fluid  milk  consumption  in  the  New 
England  region.^  Price  regulation  also 
provides  for  payment  of  a  imiform 
"over-order"  price,  out  of  the  proceeds 
of  the  price  regulation,  to  all  dairy 
farmers  making  up  the  New  England 
milkshed  regardless  of  the  utilization  of 
their  milk.'  See  Compact,  Art  fV, 
section  9  ("The  Commission  is  hereby 
empowered  to  establish  the  minimum 
price  for  milk  to  be  paid  by  pool  plants, 
partially  regulated  plants  and  all  other 
handlers  receiving  milk  from  producers 
located  in  a  regulated  area.".) 

Section  11  oi  the  Compact  delineates 
the  administrative  procedure  the 
Compact  Commission  must  follow  in 
deciding  whether  to  adopt  a  price 
regulation: 

Before  promulgation  of  any  regulations 
establishing  a  compact  over-ordn  price  or 
commission  marketing  order,  including  any 
provision  with  respect  to  milk  supply  imder 
subsection  9(f),  or  amendment  thereof,  as 
provided  in  Article  IV,  the  commission  shall 
conduct  an  informal  rulemaking  proceeding 
to  provide  interested  persons  with  an 
oppcrttmity  to  present  data  and  views.  Such 
rulemaking  proceeding  shall  be  governed  by 
section  four  of  the  Federal  Administrative 
Procedures  Act,  as  amended  (S  U.S.C.  553). 
In  addition,  the  commission  shall,  to  the 
extent  practicable,  publish  notice  of 
rulemaking  proceedings  in  the  official 
register  of  each  participating  state.  Before  the 
initial  adoption  of  regulations  establishing  a 
compact  over-order  price  or  a  commission 
marketing  order  and  thereafter  before  any 
amendment  with  regard  to  prices  or 
assessments,  the  commission  shall  hold  a 
public  hearing.  The  Conunission  may 
commence  a  rulemaking  proceeding  on  its 
own  initiative  or  may  in  its  sole  discretion 
act  upon  the  petition  of  any  person  including 
individual  milk  producers,  any  organization 
of  milk  producers  or  handlers,  general  farm 
organizations,  consumer  or  public  interest 
groups,  and  local,  state  or  fisderal  officials. 

Section  12(a)  of  the  Compact  directs 
the  Commission  to  make  foiu  finHinga 
of  fact  before  an  over-order  price 


'7  CFR  1305.2. 
»  7  CFR  1307.4. 
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regulation  can  become  effective. 
Specifically,  the  Commission  shall  make 
findings  of  fact  with  respect  to: 

(1)  Whether  the  public  interest  will  be 
served  by  the  establishment  of  mininnim 
milk  prices  to  dairy  farmers  under  Article  IV. 

(2)  What  level  of  prices  will  assure  that 
producers  receive  a  price  sufficient  to  cover 
their  costs  of  production  and  will  elicit  an 
adequate  supply  of  milk  for  the  inhabitants 
of  the  regulated  area  and  for  manufacturing 
purposes.* 

(3)  Whether  the  major  provisions  of  the 
order,  other  than  those  fixing  miniirnym  milk 
prices,  are  in  the  public  interest  and  are 
reasonably  designed  to  achieve  the  purposes 
of  the  order. 

(4)  Whether  the  terms  of  the  proposed 
regional  order  or  amendment  are  approved 
by  producers  as  provided  in  section  thirteen. 

Compact.  Art  V.  Section  12. 

Pursuant  to  Section  11  of  the 
Compact,  the  Compact  Commission 
initiated  a  rulemaking  procedure  in 
December,  1996.'  The  rulemaking 
culminated  on  May  30,  1997  with  the 
issuance  of  a  final  rule  establishing  a 
compact  over-order  price  regulation  for 
the  period  July  1-December  31. 1997.' 

On  September  8. 1997.  the  Compact 
Conunission  issued  notice  of  proposed 
rulemaking  to  consider  whether  to 
extend  the  price  regulation  beyond  the 
present  December  31, 1997  expiration 
date.^  The  technical  provisions  of  the 
price  regulation  established  by  final  rule 
of  May  30. 1997  and  aa  codified  at  7 
CFR  Chapter  1300.  and  the  summary 
and  analysis  of  the  rule,  were  issued  as 
a  proposed  rule  in  the  September  8. 
1997  notice  of  rulemaking,  with  the 
further  proposals  that  the  regulation  be 
extended  for  one  year  and  that  it  be 
amended  generally.  Pursuant  to 


*The  ConmisaioD  limited  its  assessment  to  issues 
relating  to  the  fluid  milk  market,  given  the 
limitations  on  its  authority  to  regulate  the  price  of 
ailk  used  for  manufacturing  purposes.  See 
Compact,  Secttoo  9(a):  see  also  7  U.S.C  7256(2). 

'The  Commission  issued  a  notice  of  Hearing  on 
Decemt>er  13.  1996  at  61  FR  65604  and  held  public 
hearings  on  Deceml>er  17  and  19. 1996.  The  Notice 
also  invited  the  public  to  submit  written  comments 
through  January  2, 1997.  Following  the  cloee  of  this 
comment  period,  the  Commission  met  on  January 
16,  1997  and  established  three  working  groups  to 
consider  the  testimony  and  data  submitted.  The 
Commission  issued  a  Notice  of  Additional 
Comment  Period  on  March  14,  1997.  62  FR  12252. 
This  comment  period  closed  on  March  31, 1997;  the 
reply  comment  period  closed  April  9, 1997.  Based 
on  the  testimony  and  comment  received,  the 
Compact  Commission  issued  a  proposed  rule  on 
April  2S,  1997  to  adopt  price  regulation.  62  FR 
23032.  As  part  of  the  proposed  rule,  the 
Conunission  published  for  comment  technical 
regulations  to  l>e  codified  at  7  CFR  Section  13(X). 
el  seq.  Minor  corrections  to  the  proposed  rule  were 
published  on  May  8, 1997,  62  FR  25140,  to  provide 
clarification  and  to  correct  errors.  The  Compact 
Commission  received  additional  comment  in 
response  to  the  proposed  rule  issued  April  28, 1997. 

*62  FR  29626  (May  30. 1997). 

^62  FR  471S6  (Septembers,  1997). 


Compact,  Art  IV.  Section  11.  the 
Compact  Commission  held  a  public 
hearing  on  September  24, 1997  on  the 
proposed  rule,  and  accepted  written 
comment  pursuant  to  its  bylaws  until 
October  8, 1997. 

Based  on  the  oral  and  written 
comment  received,  and  upon  the 
reasoning  set  forth  in  its  previous 
proposed  and  final  rules,  the  Compact 
Commission  hereby  extends  the  present 
price  regulation  for  the  p>eriod  January 
1, 1998  through  termination  of  the 
Compact  enabling  legislation.  As 
explained  below,  the  amount  of  the 
price  regulation  remains  unchanged  at 
$16.94.  As  also  explained  below,  the 
technical  regulation,  as  codified  at  7 
CFR  Chapter  13  (§§  1301.11(b), 
1304.5(a).  1305.1, 1306.1, 1306.2, 
1306.3(b)  through  (f),  1307.1. 1307.2. 
and  1307.4(f)],  is  amended  in  certain 
instances. 

Immediately  following  is  a  summary 
analysis  and  response  to  the  comment 
received  during  the  present  rulemaking 
procedure.  A  more  detailed  review  and 
response  follows,  organized  around  the 
finding  analysis  required  by  Section  12 
of  the  Compact.  This  analysis  also 
summarizes  and  incorporates  the 
relevant  reasoning  developed  in  the 
previous  rulemaking.  The  analysis  also 
identifies  and  describes  any 
amendments  to  the  price  regulation 
made  as  part  of  this  final  rule. 

L  Summary  Analysis  of  Comments 
Received  in  Response  to  the  Proposed 
Rule  and  Compact  Conunission's 
Response 

Oral  and  written  comment  received  in 
the  September  24, 1997  hearing  and 
additional  written  comments  received 
by  the  Compact  Commission's 
published  deadline  of  October  8. 1997 
were  duly  considered  by  the  Compact 
Commission.  The  Compact  Commission 
met  on  October  23, 1997  to  consider  and 
act  on  the  comment  received.  Public 
notice  of  this  meeting  was  published  on 
October  16, 1997  in  the  Federal 
Rnpter.  62  FR  53769. 

coghty-nine  separate  comments  were 
received  during  the  hearing  and  written 
comment  period.  Of  the  total 
commenters,  five  expressed  opposition 
to  the  regulation's  extension  and  eighty- 
four  expressed  support  for  its  extension. 

The  nve  commenters  expressing 
opposition  to  the  regulation's  extension 
include  an  economist  for  Public  Voice 
for  Food  and  Health  Policy,  a  public 
interest  group  based  in  Washington,  DC, 
and  four  representatives  of 
Massachusetts  ACORN,  a  low  income 
community  advocacy  group  in 
Dorchester,  MA.  These  commenters 
expressed  concern  primarily  with  the 


regulation's  impact  on  low  income 
consumers  in  the  New  England  region. 

The  Compact  Commission  recognizes 
and  acknowledges  the  concerns  raised 
by  these  opposing  commenters.  As 
explained  in  greater  detail  in  the 
subsequent  analysis,  one  of  the  central 
reasons  the  Compact  Commission 
adopted  its  initial  regulation  for  the 
limited  period  of  six  months  on  May  30, 
1997  was  to  ensure  close  monitoring  of 
the  regulation's  impact  on  consumers, 
including  low  income  consiuners.  See 
62  FR  29638.  This  careful  scrutiny  is 
derived  from  the  finding  analysis  and 
inquiry  into  the  public  interest  in  milk 
price  regulation  which  the  (Compact 
Commission  must  make  imder  the 
Compact,  and  which  is  concerned  with, 
among  other  issues,  the  impact  of  price 
regulation  upon  consumers,  including 
low  income  consumers. 

While  accentuating  the  need  for 
continued,  careful  scrutiny,  the 
commenters  have  not  established  that 
the  price  regulation  is  causing  such 
anomalous  market  distortions  of  the 
retail  market  as  to  justify  elimination  of 
price  regulation.  When  viewed  in  the 
context  of,  and  balanced  with,  the 
comments  presented  in  support  of 
continuing  the  regulation,  along  with 
the  reasoning  derived  from  the  prior 
rulemaking,  the  Ck>mpact  Commission 
concludes  the  interests  of  consumers  in 
a  stable  milk  supply  and,  ultimately, 
stabilized  prices,  will  continue  to  be 
served  by  extending  the  price 
regulation. 

Fifty-four  of  the  eighty-four 
commenters  expressing  support  for 
extension  of  the  regulation  were  dairy 
farmers.  Other  commenters  expressing 
support  for  extension  include 
representatives  of  dairy  former 
cooperatives.  &rm  credit  agencies, 
banks,  dairy  processors,  dairy  feed  and 
fertilizer  suppliers.  Farm  Bureaus,  farm 
machinery  dealers.  New  England  state 
WIC  Pro^Bms,  New  England  state 
Departments  of  Agriculture,  a  state 
legislator,  a  large  animal  veterinarian, 
and  a  consumer. 

These  commenters,  brmers  and 
others  alike,  expressed  support  for 
extending  the  regulation  for  periods  of 
varying  duration.  The  broad  majority 
supported  extension  through  the 
termination  of  the  Ciompact 
Commission's  authority  to  establish  an 
over-order  price  regulation  imder  the 
Congressional  Consent  to  the  (Dompact* 
The  supporting  comment  also  was 
mixed  with  regard  to  whether  the 
amount  of  the  over-order  price  should 
be  kept  at  the  same  rate  or  increased, 
and,  if  increased,  at  what  rate.  Most  of 


•  7  U.S.C  7256(3). 
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the  comment  supported  an  increase 
reflecting  the  increase  in  the  Consumer 
Price  Index.  Finally,  a  number  of  the 
commenters  recommended  certain 
amendments  to  the  technical  codified 
price  regulation. 

In  view  of  these  amendments 
suggested  by  the  commenters,  the 
Compact  Commission  notes  that,  in 
addition  to  allowing  for  close  review  of 
the  regulation's  impact  on  the  retail 
market,  the  limited,  six  month  duration 
of  the  initial  price  regulation  was  also 
established  to  ensiuB  close  scrutiny  of 
the  regiilation's  impact  on  the  overall 
fluid  milk  marketplace.  As  with  review 
of  the  impact  on  the  retail  market,  this 
overall  assessment  is  necessary  to 
determine  whether  the  price  regulation 
has  caused  such  market  distortions  as  to 
require  its  discontinuation,  or  whether 
its  extension  will  continue  to  serve  the 
public  interest. 

As  explained  in  detail  below,  the 
Compact  Commission  concludes  from 
this  rulemaking  process  that  the  public 
interest  is  best  served  by  the  regulation's 
extension  from  January  1, 1998  through 
termination  of  the  Compact  enabling 
legislation.  Accounting  for  the  concerzis 
of  the  commenters,  the  Compact 
Commission  concludes  the  public 
interest,  including  those  of  low  income 
consiuners,  will  be  better  served  by 
extending  the  price  regulation  so  as  to 
establish  stable  prices  across  the 
wholesale  and  retail  markets  in  New 
England  for  the  continuous  period  July 
1,  1997  through  termination  of  the 
Compact  enabling  legislation.  The 
Commission  concludes  that  close 
scrutiny  of  the  regulation's  impact  must 
continue  and,  accordingly,  schedules 
subsequent  rulemaking  with  review  of 
all  relevant  issues  to  be  commenced, 
pursuant  to  Section  11  of  the  Compact, 
no  later  than  July  1,  1998. 

The  comments  received,  with  regard 
to  the  significant  concerns  and  relative 
positions  on  the  critical  issues  invoked 
by  the  finding  analysis  mandated  by 
Section  12(a)  of  the  Compact,  are  now 
addressed  in  detail. 

n.  Summary  and  Further  ExpUnatioii 
of  Findings  Regarding  Adoption  of 
Over-order  Price 

As  noted  above.  Section  12(a)  of  the 
Compact  directs  the  Commission  to 
make  four  findings  of  fact  before  an 
over-order  price  regulation  can  become 
effective.  The  issues  relating  to  the  first 
three  topics  (excluding  the  referendum 
procedure)  were  exhaustively  reviewed 
in  the  Compact  Commission's  initial 
proposed  rule.  The  Compact 
Commission's  findings  on  these  topics, 
based  on  that  analysis,  were  reaffirmed 
with  further  discussion  in  the 


subsequently  adopted  final  rule  on  May 
30,  1997,  which  rule  served  as  the 
proposed  rule  in  the  present  rulemaking 
process.  The  analysis  of  these  issues 
contained  in  the  previous  proposed  and 
final  rules  is  again  reaffirmed,  subject  to 
the  further  disciission  contained  here. 

As  in  the  previous  rulemaking,  the 
second  finding  required  by  the  Compact 
(the  level  of  prices  needed  to  assure  a 
sufficient  price  to  producers  and  an 
adequate  supply  of  milk)  is  discussed 
initially.  The  Compact  Commission 
finds  that  a  price  of  $16.94  per 
hundredweight  continues  to  be  needed 
to  achieve  these  dual  goals.  The  first 
finding  required  by  the  Compact 
(whether  the  public  interest  wUl  be 
served  by  the  establishment  of 
minimum  milk  prices)  is  then 
discussed.  The  Compact  Commission 
further  finds  that  the  public  interest  will 
be  served  by  an  over-order  price 
regulation  in  the  amount  of  $16.94  to 
extend  from  January  1, 1998  through 
termination  of  the  Compact  enabling 
legislation. 

with  respect  to  both  of  these  findings, 
the  Compact  Commission's  inquiry  has 
been  guided  by  Section  9(e)  of  the 
Compact,  which  sets  forth  several 
factors  which  the  Compact  Commission 
must  consider  during  the  hearing 
process  to  determine  whether  to  adopt 
and  if  so,  the  amount  of,  an  over-order 
price: 

In  determining  the  price,  the  commission 
shall  consider  the  balance  between 
production  and  consiunption  of  milk  and 
milk  products  in  the  regulated  area,  the  costs 
of  production,  including,  but  not  limited  to 
the  price  of  feed,  the  cost  of  labor  including 
the  reasonable  value  of  the  producer's  own 
labor  and  management,  machinery  expense, 
and  interest  expense,  the  prevailing  price  for 
milk  outside  the  regulated  area,  the 
purchasing  power  of  the  public  and  the  price 
necessaiy  to  yield  a  reasonable  return  to  the 
producer  and  the  distributor. 

The  third  finding  required  by  the 
Compact  is  then  discussed;  the  Compact 
Commission  concludes  that  the  major 
provisions  of  this  order,  other  than 
those  establishing  minimum  milk 
prices,  are  in  the  public  interest  and 
reasonably  designed  to  achieve  the 
purposes  of  the  order. 

The  fourth  required  finding  is 
whether  the  terms  of  the  proposed  order 
have  been  approved  by  producer 
referendum,  pursuant  to  Article  IV, 
section  12  of  the  Compact.  In  this  final 
rule,  the  Compact  Commission  makes 
this  finding  premised  upon  certification 
of  such  approval,  published  separately 
in  this  Federal  Register.  The  procedure 
for  such  certification  is  set  forth  infr«  in 
the  section  of  this  rule  addressing  the 

fourth  finding 


A.  What  Level  of  Prices  Will  Assure  That 
Producers  Receive  a  Price  Sufficient  To 
Cover  Their  Ckists  of  Production  and 
Elicit  an  Adequate  Local  Supply  of  Milk 

As  one  of  the  four  underlying  findings 
required  for  the  establishment  of  price 
regulation,  the  Compact  Commission 
must  determine: 

(2)  What  level  of  prices  will  assure  that 
producers  receive  a  price  sufficient  to  cover 
their  costs  of  production  and  will  elicit  an 
adequate  supply  of  milk  for  the  inhabitants 
of  the  regulated  area  and  for  manufacturing 
purposes.' 

Compact  Art.  V,  section  12(a)(2). 
As  in  the  prior  rulemaking,  the 
Compact  Conunission's  deliberations 
regarding  the  level  of  price  required  to 
cover  costs  of  production  focused  again 
on  the  variety  of  cost  inputs  identified 
in  Section  9(e)  of  the  Compact.  With 
regard  to  the  price  needed  to  elicit  an 
adequate  local  supply  of  milk,  the 
Compact  Conunission  reviewed  the 
natiire  of  the  balance  of  production  and 
consumption  in  the  region,  as  also 
called  for  by  Section  9(e)  of  the 
Compact. 'o  This  required  review  again 
prompts  assessment  of  the  degree  to 
which  farm  prices  have  been 
insufficient  to  cover  costs  of  production 
over  time  ("price  insufficiency"),  and 
the  degree  to  which  such  insufficiency 
has  affected  the  balance  of  production 
and  consumption  in  the  region. 
Assessment  of  this  issue  also  required 
consideration  of  the  wide  swings  over 
time  in  farmer  pay  prices  under  federal 
regulation,  which  have  caused  farm 
financial  stress  and  made  it  difficxilt  for 
farmers  to  plan  financially  ("price 
instability"),  and  the  failure  of  fanner 
pay  prices  to  keep  up  with  inflation. 

Fanner  Costs  of  Production 

The  Compact  Conunission's  inquiry 
with  regard  to  whether  prices  are 
sufficient  to  cover  the  cost  of  production 
was  guided  by  Section  9(e)  of  the 
Compact,  which  directs  the  Commission 
to  consider  cash  costs  of  production, 
including  feed,  machinery  expense, 
labor,  and  interest,  as  well  as  the  non- 
cash costs  of  value  for  the  farmer's  own 
labor  and  a  reasonable  return  on  the 
farmer's  investment. 

With  regard  to  the  various  specific 
components  of  cash  and  non-cash  costs 


'The  Commusion  limilod  its  assessnMuit  (o  issues 
relaUng  to  the  fluid  milk  market,  given  the 
limitations  on  its  authority  to  regulate  the  price  of 
milk  used  for  manufacturing  purposes.  See 
Compact.  §  9(a);  see  also  7  U.S.C.  section  7256(2). 
At  the  same  time,  for  purposes  of  this  analysis,  it 
must  be  recognized  that  the  present  supply  needs 
for  manufacturing  purposes  are  not  available  for 
fluid  usage. 

'"This  assessment  was  presented  under  the 
second,  broader  public  interest  analysis  in  the  first 
rulemaking  procadute. 
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reviewed  under  Section  9(e)  of  the 
Compact,  the  Compact  Commission 
determined  in  the  previous  rulemaking 
that  fised  costs  are  a  significant 
production  cost  component.  The 
Commission  found  that  feed  costs  can 
account  for  as  much  as  50  percent  of  a 
farmer's  cost  of  production.  62  FR 
23034.  Farmers  indicated  that  feed  costs 
had  risen  beyond  their  means.  In  1996, 
in  particular,  feed  costs  increased  by 
some  29  percent.  62  FR  29633.  ■■ 

Accoraing  to  the  comment  received  in 
the  present  rulemaking,  feed  costs 
continue  to  accoimt  for  a  sigmficant 
portion  of  cost  of  production.  A 
Vermont  dairy  Carmer  indicated  that  the 
ratio  of  purchased  grain  cost  to  the 
value  of  milk  produced  for  his  farm  has 
normally  been  20%  but  that,  since 
January  of  1997,  it  has  averaged  32%. 
De  Geus  and  Gillmeister,  in  their  joint 
submission,!^  report  that  the  Economic 
Research  Service  (ERS)  of  the  USDA 
indicate  that  feeds  accoimt  for  as  much 
as  50%  of  the  cash  expeiftes  for  milk 
production  in  1996.  They  also  report 
that  feed  prices  are  down  this  year 
relative  to  1996  but  remain  historically 
high.  They  rely  on  the  ERS  September 
1997  Livestock,  Dairy,  and  Poultry 
Monthly  Report, '^  as  well  as  the  recent 
farm  experience  in  New  England,  to 
conclude  that  high  grain  and  high  hay 
prices  ¥nll  raise  this  year's  production 
costs  higher,  but  not  as  high  as  last 
year's  level. 

De  Geus,  in  a  separate  submission,'^ 
indicates  that  Vermont  feed  costs  are 
expected  to  remain  high  because  of 
flooding  in  northern  Vermont  and 
drought  conditions  in  southern 
Vermont,  parts  of  New  York,  and  much 
of  the  rest  of^ew  England.'^  A  dairy 
fiumer  from  Connecticut  reported  that, 
since  last  September,  his  grain  costs  had 
increased  approximately  8%.i^  Other 
commenters  noted  that  the  increase  in 
grain  prices  they  are  experiencing  is 


■  ■  In  addition,  a  cost-of-production  study 
conducted  by  Wackemagel  and  relied  upon  by  the 
Commission  (62  i^  23034)  indicated  that  feed  and 
crop  expenses  together  can  account  for  some  39% 
of  a  farmer's  cash  operating  expenses. 

'^Reenie  De  Geus  and  William  Gillmeister,  Dairy 
Economists  for  the  Vermont  and  Massachusetts 
Departments  of  Agriculture,  Written  comment, 
("WC"),  October  8,  1997. 

■'The  Report  describes  the  current  national 
situation  to  be:  "Forage  supplies  will  be  of 
mediocre  quality  and  high  priced,  even  though  the 
silage  crop  looks  promising  in  most  areas.  Milk-feed 
price  ratios  will  be  at  levels  normally  associated 
with  conservative  concentrate  feeding  and  below- 
trend  growth  in  milk  per  cow." 

>«Reenie  De  Geus.  WC,  October  8. 1997. 

"  Vermont  dairy  farmers  reiterated  this  point  in 
their  submissions.  Paul  Doten,  Harvey  T.  Smith, 
WC  October  8.  1997. 

'*  David  laquier,  Dairy  Farmer,  East  Canaan,  CT, 
Public  Hearing  ("PH")  at  p.l34,  Septamber  14. 
1997. 


creating  an  imbalance  between  their 
production  costs  and  farm  price  for 
milk." 

Machin^  expense  as  a  factor  in  the 
cost  of  production  arises  primarily  in 
the  context  of  depreciation;  that  is, 
depreciation  must  be  covered  by 
replacing  old  and  worn  out  equipment. 
See  62  FR  29633.  As  in  the  prior 
rulemaking,  farmers  again  indicated  that 
pay  prices  are  too  low  to  permit  them 
to  make  these  investments.'*  Claude  and 
Jeanne  Bourbeau  indicated  that  that 
"(their)  debt  load  has  increased  in  the 
past  year  due  to  depreciation  of  farm 
equipment  Money  is  needed  to  replace 
equipment  and  the  milk  check  does  not 
provide  adequate  fimds  to  replace  this 
equipment."  ■'  Another  farmer  indicated 
that  it  doesn't  make  sense  to  invest  in 
new  equipment  because  it  would  just 
add  to  his  debt  load  and  increase  his 
monthly  payments.^  Both  Wesley  Snow 
of  Brookfield,  Vermont  and  Robert  Dow 
of  Dover,  Maine  indicated  that  the 
increase  in  equipment  costs  since  they 
purchased  their  ciurent  equipment 
makes  replacement  impossible,  given 
their  current  milk  price.^* 

Section  9(e)  also  directs  the  Compact 
Commission  to  consider  interest  and 
labor  costs  in  assessing  the  sufficiency 
of  farmer  pay  prices.  (Measurement  of 
these  components  of  costs  of 
production,  in  particular,  provide  for 
much  of  the  .variability  in  the  range  of 
cost  of  production  noted  below.)  In  the 
previous  rulemaking,  the  Compact 
Commission  determined  that  both 
interest  and  non-fiamily  labor  expenses 
constitute  a  significant  proportion  of 
costs  of  production:  fivm  $0.50  to  $1.18 
per  hundredweight  for  interest 
expenses,  and  $1.08  to  $1.92  pet 
hundredweight  for  labor  expenses.  62 
FR  29633.22 

Section  9(e)  also  directs  the  Compact 
Commission  to  consider  certain  non- 
cash costs,  including  a  reasonable  value 
for  the  farmer's  own  labor  and  a 
reasonable  return  on  the  former's 
investment  In  considering  whether  pay 
prices  provide  a  reasonable  value  for  the 


"  Walter  Fletcher.  Donna  Caverly,  Richard 
Woodger.  Maine  Dairy  Farmers.  WC  October  8. 
1997. 

'*See  62  FR  29633.  Economist  Reenie  De  Geus 
noted  in  record  testimony  that  expenditures  on 
machinery  and  other  depreciation  expenses  tend  to 
rise  in  the  good  years  and  are  delayed  in  the  bad 
years.  Reenie  De  Geus,  WC  75. 

■*  Claude  and  Jeaime  Bourbeau,  Dairy  Farmers, 
Swranton.  Vermont,  WC,  October  8. 1997. 

>°  David  Hinsworth,  Dairy  Farmer,  Royalton, 
Vermont.  WC,  October  8, 1997. 

ii  WC,  October  8,  1997. 

"See:  Wackemagel,  which  analyzed  Agrifax  and 
ELFAC  farms  over  a  3-yaar  period;  Maine  coat-of- 
production  studies;  and  Pelsue  and  ERS-USDA 
studies  submitted  by  Smith. 


farmer's  labor,  the  Compact  Commission 
previously  determined  that  dairy  farms 
in  New  England  are  still  predominately 
family  operated,  and,  that  in  light  of 
farmer  pay  prices,  much  of  this  family 
labor  is  completely  imcompensated,  or 
significantly  undercompensated.  Id.  The 
Commission  concluded  that  this  failure 
to  compensate  for  family  labor 
discourages  entry  into  the  dairy 
industry.  See  62  FR  at  23035. 

Comment  received  in  this  rulemaking 
again  supports  this  determination.  A 
number  of  commenters  indicated  that 
they  were  experiencing  difficulty  in 
hiring  labor  at  rates  they  were  able  to 

Eay.23  One  dairy  fisrmer  indicated  that 
e  must  pay  his  hired  help  more  than 
he  pays  hiinself.^^ 

Allaire  Palmer  reports  that  his  "family 
employees  have  not  had  a  raise  in  four 
jrears  and  work  for  six  dollars  per  hour. 
Rent  is  furnished  because  employees  are 
required  to  be  available  twenty-four 
hours  per  day."  ^  Two  dairy  farmers 
testified  that  their  children  and 
grandchildren  were  not  interested  in 
continuing  the  family  tradition  of 
fanning  because  of  the  long  hours  and 
short  profit^*  On  the  basis  of  the  record, 
the  Compact  Commission  finds  that 
current  pay  prices  continue  to 
discourage  family  entry  into  dairy 
farming  because  they  foil  to  ofier 
reasonable  value  for  the  former's  labor. 

With  regard  to  whether  pay  prices 
provide  a  reasonable  return  on  the 
fanner's  investment,  the  Compact 
Commission  noted  several  comments 
received  in  the  previous  rulemaking 
indicating  that  a  reasonable  return 
ranges  between  4%  and  5%.^^  The 
Commission  determined  that,  for  an 
extended  period  of  time,  pay  prices 
have  been  insufficient  to  provide  a  rate 
of  return  on  equity  that  reaches  these 
levels.  62  FR  29633. 

Comment  received  from  formers  in 
the  present  rulemaking  again 
highlighted  the  impact  of  these 


21  Lester  Bailey,  Robert  L  Foster,  and  Claude  and 
Jeanne  Bourbeeu.  Dairy  Farmers,  WC  October  S, 
1997. 

2«Onan  Whitcomb.  Williston.  VL.  WC  October  8. 
1997. 

2^  Allaire  P.  Palmer,  Dairy  Fanner.  Cornish. 
Maine.  WC.  October  8, 1997. 

>*  Douglas  Carlaoo,  Dairy  Farmer,  Canaan,  CT, 
and  Dale  Lewris.  Dairy  Farmer.  Haverill,  NH,  PH  al 
p.  99  and  p.  140,  respectively,  September  24, 1997. 

^  Robert  A.  Smith  of  the  Yankee  Farm  Credit 
System  suggested  a  4%  rate  of  return  was 
reasonable  in  his  testimony  at  the  September  24, 
1997  PH  and  in  his  comments  submitted  in  the 
previous  rulemaking  in  April.  1997.  62  FR  23033. 
The  Maine  cost-of-production  studies,  which 
analyze  southern  New  England,  used  a  5%  return 
on  equity.  Id.  at  23034.  In  addition,  Michael 
Sciabarrasi  of  University  of  New  Hampshire 
Cooperative  Extension  Service,  suggested  that  5% 
was  a  minimal  rate  of  return.  Id. 
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expenses  upon  their  costs  of  production 
and  the  Csilure  of  pay  prices  to  cover 
them  completely.  A  number  of 
commenters  pointed  out  that  failure  of 
pay  prices  to  cover  their  costs  of 
production  left  them  with  no  return  on 
their  investment.  2*  Douglas  Carlson 
pointed  out  in  his  testimony  that 
because  of  the  large  number  of  recent 
£ann  foreclosures,  auctions  are  not 
bringing  a  reasonable  return  on  the 
original  investment,  reflecting  a  lower 
general  value  of  farm  capital 
investments.^  The  Compact 
Commission,  therefore,  reaffirms  the 
determination  that  pay  prices  are 
insufficient  to  provide  a  rate  of  return 
on  equity  that  reaches  a  reasonable 
range  between  4%  and  5%. 

This  survey  of  various  cost  inputs  of 
under  Section  9(e)  of  the  Compact 
underscores  the  pressure  farmers 
operate  under  with  regard  to  the 
inability  of  pay  prices  to  cover  costs  of 
production.  With  regard  to  identifying 
overall  costs  of  production,  as 
determined  by  tbe  previous  rulemaking, 
numerous  studies  provide  a  variety  of 
estimates.^  While  based  on  different 
methods  for  determining  costs  of 
production,  particularly  with  respect  to 
non-cash  costs,  these  studies  provide 
the  basis  for  making  the  overall 
assessment  of  price  needed  to  cover  cost 
of  production,  as  required  by  the 
Compact.  In  the  previous  rulemaking, 
based  on  a  comprehensive  assessment  of 
a  number  of  studies,  the  Compact 
Commission  concluded  that  the  range  of 
the  costs  of  production  for  New  England 
is  somewhere  between  $14.06  and 
S16.46.  Id. 

The  Compact  Commission  received 
additional  comment  on  the  measure  of 
overall  cost  of  production  in  the  present 
rulemaking  from  a  number  of 
commenters.  Robert  A.  Smith  of 
Northeast  Farm  Credit  Associations 
again  reported  that,  on  the  basis  of  a 
report  prepared  by  Farm  Credit  Partners 
surveying  farms  in  New  England.  New 
York  and  Pennsylvania,  the  costs  of 
production  for  the  region  were  $14.25/ 
cwt.  for  1995  and  $15.00/cwt.  for  1996. 
When  adjusted  for  a  4%  return  on 
equity,  these  costs  become  $15.37/cwt. 
for  1995  and  $16.02/cwt.  for  1996.^'  The 
cost  figures  for  New  England  were  the 


same  as  for  the  larger  t^on  as  a 
whole.'^ 

Reenie  De  Geus.  Vermont's 
Department  of  Agriculture.  Food  and 
Market  dairy  economist,  reported  that 
the  average  costs  of  production  for 
Vermont  farms  in  the  Farm  Credit 
Partners  survey  was  $14.06/cwt.  for 
1995  and  $15.32/cwt.  for  1996.  up  9%." 
For  that  six  year  period.  1991  to  1996. 
the  average  cost  of  production  for  these 
Vermont  farms  is  $14.65/cwt  with  only 
a  3%  return  on  equity.^  A 
representative  of  a  dairy  processor 
testified  that  the  cost  of  production  is  in 
the  range  of  $13.50/cwt.  to  $14.00/cwt'* 
Comment  from  individual  farmers 
indicated  a  range  for  their  costs  of 
production  from  $12.66/cwt.  to  $17.95/ 
cwt.^  for  an  average  among  them  of 
$14.65/cwt. 

Combined  with  the  analysis 
conducted  during  the  prior  rulemaking, 
the  Compact  Commission  determines  in 
this  rule  that  the  cost  of  production 
remains  in  the  range  of  $14.06/cwt  to 
$16.46/cwt."  Acccordingly,  the 
Commission  concludes  that  an  overall 
combined  pay  price  ^*  in  this  range  is 
necessary  "to  assure  that  producers 
receive  a  price  sufficient  to  cover  their 
costs  of  production"  within  the  meaning 
of  the  finding  analysis  required  by 
Section  12(a)  of  the  Compact. 

In  the  prior  rulemaking,  the  Compact 
Commission  concluded  that  an  over- 
order  pay  price  in  the  range  of  $0.46- 
$1.90  was  necessary  to  bring  fanner  pay 
prices  up  to  the  level  necessary  to  cover 
cost  of  production.  See  62  FR  29633 
(Final  Rule):  62  FR  23040-41  (Imposed 
Rule).  Assuming  Class  I  utilization  of  50 
percent,  this  means  that  price  regulation 
in  the  amounts  of  $0.92-$3.80  would  be 
necessary  to  achieve  the  necessary  range 
of  over-order  payment. 


3  AllaiiM  PaliiMr.  David  'Bredshaw.  RoMmaria 
laleniewski.  Harold  Larrabee.  and  Roger  Sco«. 
Dairy  Fannsn.  WC.  October  8,  1997. 

"Douglaa  Cariaon.  PH  at  p.  102. 

"SJ  FR  29632-33. 

>■  Robaft  A.  SmiUi.  Maoagar  of  Public  ARain  aid 
Ragional  Council  Reiatiooa,  CoBank  and  riiiilliim 
Fam  Cradit  Aaaociatioiu.  PH  at  p.  75. ! 
24.  1907. 


"DeGau».WC 

**ld. 

^Cary  Wamn.  Vice-President.  Fairdale  Farms, 
Bennington,  VT.  PH  at  p.  124.  September.  24,  1997. 

^Ivar  Green.  Allaire  Palmer,  David  Bradshaw, 
Claude  and  )eanne  Bourbeau.  and  Neal  Rea.  WC, 
October  8.  1997;  Ed  Plait.  PH.  September  24,  1997. 
It  is  to  be  noted  that  some  of  their  estimates  include 
a  return  on  equity  and  while  others  do  not. 

'''  The  Commission  notes  that  it  is  in  process  of 
conducting  the  comprehensive  cost  of  production 
study  authorized  by  its  previous  final  rule.  See  62 
FR29632.  One  commenler  (Cillmeister)  argues  for  a 
division  of  the  proceeds  of  price  regulation  baaed 
upon  a  presentation  of  varying  costs  of  production 
■mnnc  the  New  England  states  and  New  York.  The 
CtMUuission  declines  to  adopt  the  approach  of  this 
commenler  as  premature,  given  Uial  the 
Commission  has  just  undertaken  its  study  process 
to  determine  costs  of  production  in  tlia  states  and 
the  region. 

'■This  combined  price  reflects  the  federal  Market 
Older  #1  blend  price  plus  the  Compact  over-order 
producer  price.  For  a  more  complete  discussion  of 
the  components  of  the  actual  pay  or  "mail  box" 
price  paid  to  (armers  see  62  FR  23037. 


Elicitation  of  an  Adequate  Local  Supply 
of  Milk 

The  required  finding  with  regard  to 
pay  price  accounts  for  the  broader 
assessment  of  the  level  needed  to  elicit 
an  adequate  supply  of  milk,  in  addition 
to  the  relatively  discrete  assessment  of 
the  level  needed  to  cover  cost  of 
production.  In  the  prior  rulemaking,  the 
Compact  Commission  determined  that 
the  Compact  §  9(e)  scrutiny  of  the 
balance  of  production  and  consumption 
of  fluid,  or  beverage  milk,  in  the  region 
is  critical  to  this  additional  assessment. 
See  62  FR  29634-35. 

The  Compact  Commission  determined 
that  production  and  consumption  is 
presently  in  balance,  but  in  a  balance  of 
pronounced  and  unsustainable  stress 
that  must  be  alleviated.  62  FR  23040. 
The  Compact  Commission  concluded 
that  overall  milk  production  was  in 
decline  in  the  New  England  region  and 
in  the  portion  of  New  York  State  which 
has  traditionally»been  a  supplemental 
part  of  the  New  England  milkshed.  62 
FR  23039-40.  The  Compact  Commission 
also  found  that  supplies  of  milk  are 
being  transported  increasing  distances 
from  the  region's  population  centers  and 
associated  processing  plants.  62  FR 
23040.  While  over  fifty  percent  of  the 
milk  produced  in  the  New  England 
milkshed  is  presently  utilized  in  a 
variety  of  manufactured  dairy  products, 
the  Compact  Commission  concluded 
that  substitution  of  such  milk  cannot  be 
relied  upon  to  provide  an  alternative 
supply  for  fluid  utilization  purposes.  62 
FR  23039.  hi  sum,  the  Compact 
Commission  concluded  that  the  balance 
of  production  and  consumption  in  the 
region  depended  on  at  least  stabilizing, 
if  not  increasing,  the  present,  local 
supply  through  price  regulation.  62  FR 
23040. 

Assessment  of  how  to  alleviate  the 
stress  on  the  region's  supply  of  milk 
through  price  regulation  requires 
consideration  of  how  best  to  alleviate 
the  stress  under  which  producers 
operate.  This  inquiry  naturally  reverts 
back  to  the  issue  of  the  degree  to  which 
fanner  pay  prices  are  not  sufficient  to 
cover  costs  of  production.  In  addition, 
as  previously  determined,  the  review 
leads  the  Compact  Commission  to 
conclude  that  the  nature  of  the 
persistently  unstable  farmer  pay  prices 
and  the  degree  to  which  farmer  prices 
have  failed  to  keep  pace  with  inflation 
are  also  structural  bctors  of  stress. 

Price  Insufficiency 

As  noted  above,  the  Compact 
Commission's  comprehensive  review  in 
the  prior  rulemaking  of  the  various  cost 
inputs  and  the  variety  of  studies  of 
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overall  cost  of  production  provided  the 
basis  for  the  Compact  Commission  to 
determine  the  amount  and  degree  to 
which  farmer  pay  prices  were  not 
sufficient  to  cover  costs  of  production. 
62  FR  29633.  Based  on  its  review  of  the 
studies,  overall,  the  Compact 
Commission  concluded  that  costs  of 
production  have  exceeded  the  farm  pay 
price  by  an  amount  in  the  range  of 
$0.46-$l.go.  Id. 

As  also  noted  above,  the  newly 
received  data,  in  combination  with  the 
previous  analysis,  leads  the  Compact 
Commission  again  to  conclude  that 
fanner  pay  prices  are  failing  to  cover 
costs  of  production  and  that  there  is  a 
continuing  need  for  an  over-order  price 
that  results  in  farmer  pay  prices  in  the 
range  of  $0.46  to  $1.90. 

Failure  of  Former  Pay  Prices  To  Keep 
Up  With  hiflation 

The  Comptact  Commission  determined 
in  the  prior  rulemaking  that  the  failure 
of  farmer  pay  prices  to  keep  up  with 
inflation  was  a  significant  factor 
contributing  to  chronic  price 
insufficiency  and  farm  financial  stress. 
62  FR  29633-64.  For  this  reason,  the 
Compact  Commission  adopted  the  joint 
proposal  of  Reenie  De  Geus  and  William 
Cillmeister.  dairy  economists  for  the 
Vermont  and  Massachusetts 
Departments  of  Agriculture, 
respectively,  to  establish  an  over-order 
price  regulation  based,  in  part,  on  an 
inflation  adjustment.^ 

Comment  received  in  the  present 
rulemaking  did  not  focus  on  the  issue  of 
the  chronic,  structural  failure  of  prices 
to  keep  up  with  inflation  to  the  same 
degree  as  in  the  pricn:  rulemaking.  This 
is  perhaps  a  result  of  the  fact  that  the 
price  regulation  adopted  as  part  of  the 
prior  rulemaking  was  premised,  in  pari, 
on  a  structural  adjustment  for  inflation. 
In  any  event,  the  Commission  remains 
mindful  that  the  relationship  between 
farmer  pay  prices  and  inflation  remains 
a  critical  concern.  Certainly,  the 
comment  received  supports  this 
determination.^ 


''Their  joint  submission  in  this  rulemaking, 
however,  argues  against  using  the  Consumer  Price 
Index  (CPI)  as  a  structural  adjustment  to  the 
Compact  over-order  price  because  the  dairy  termer's 
costs  of  production  are  driven  by  factors  other  than 
those  measured  by  the  CPI,  such  as  the  cost  of  grain. 
The  Commission  concludes  that  the  CPI  is  not  a 
perfect  fit  for  systemic  cost  increases  on  the  farm. 

•"Robert  Wellington,  Sr.  Vice-President, 
AgtiMark  Cooperative,  WC.  October  8, 1997;  Lee 
and  Charlotte  Bosworth,  Auburn,  ME;  Mary 
Connolly,  Pittsfield,  ME:  Alaine  Palmer.  Cornish, 
ME;  Pery  and  Carol  Hogden,  Randolph,  VT:  David 
Hansen,  North  Brookfield,  MA;  Edward  A.  Ellis. 
Hebron.  CT:  Wesley  and  Brenda  Snow,  Brookfield, 
VT:  Robert  Dow,  Dover.  ME;  Lowell  ].  Davenport  Jr., 
Ancramdale,  NY;  Dairy  Farmers,  WC.  October  8, 
1997. 


The  Compact  Commission  also 
remains  mindful,  however,  of  the 
concern  expressed  by  several 
commenters  in  the  prior  rulemaking  (62 
FR  29634)  and  a  comment  submitted  in 
this  rulemaking  <■  that  an  inflation 
adjustment  not  be  built  in  as  a 
permanent,  automatic  adjustment. *2  The 
Compacrt  Commission's  determination 
of  the  proper  balance  between 
adjustment  for  inflation  and  accounting 
for  broader  market  conditions,  in 
establishing  the  appropriate  level  of 
price,regulation,  is  presented  in  the 
summary  analysis  of  this  section,  below. 

Price  Instability 

The  Compact  Commission  received  a 
wealth  of  testimony  and  comment  in  the 
prior  rulemaking  indicating  that  wide 
fluctuations  in  the  price  of  milk  are  also 
a  primary  cause  of  farm  financial  stress 
and.  in  particular,  made  it  difficult  for 
farmers  to  plan  financially.  62  FR 
29633. 

The  comment  received  in  the  present 
rulemaking  accentuates  the  fact  of 
persistent  fluctuations  in  the  pricing 
structure  under  federal  regulation.  The 
price  drop  from  the  Autiunn  of  last  year 
to  the  present  was  both  precipitous  and 
dramatic.  Between  October,  1996  and 
July,  1997,  the  New  England  Market 
Order  «1  Blend  price  fell  frtun  $16.84  to 
$11.97.«  For  October,  1997,  the  blend 
price  is  estimated  to  be  $13.50  ** 

Not  surprisingly,  farmers  again 
expressed  their  reluctance  to  make  long- 
term  investments  in  their  fanning 
operations,  and  their  concern  that  when 
prices  dropped  precipitously  they  were 
unable  to  meet  their  most  basic 
obligations.  For  example,  the  ability  of 
farmers  to  pay  machinery  expenses  is 
further  diminished  by  price  instability 
because  farmers  are  unable  to  invest 
(e.g.,  in  new  machinery  or  in  upgrading 
their  facilities),  given  the  wide 
fluctuations  in  the  price  of  milk. 

Of  most  concern,  Leon  Berthiaume, 
General  Manager  of  St.  Albans 
Cooperative  Creamery,  testffied  that — 

In  May  through  July,  66  to  100  of  our 
members  received  a  check  of  less  than 
$1,000.00  for  15  days  worth  of  milk 
production.  We  also  during  [sic]  this  period 
of  time  there  was  20  to  50  members  that 
received  no  check  at  all  for  those  15  days  of 
production.  We  are  continuing  to  experience 


*'  See  De  Geus  and  Gillmeiatar,  Id.  In  large  part 
based  on  their  comment,  CPI  is  rejected  for 
automatic  adjustment  to  the  Compact  over-order 
price.  See  below. 

^  Based  in  part  on  this  concern,  the  Commission 
concluded  on  May  30,  1997  that  adoption  of  a  price 
regulation  for  the  limited  duration  of  six  months 
would  allow  for  continuing  evaluation  of  broader 
market  conditioiu.  Id. 

*'  Market  Order  f  1  Administrator  Statistics. 

*•  Wellington.  PH  at  p.  & 


farm  auctions.  In  the  last  2>/^  weeks,  we  have 
lost  12  members  from  our  Coo{>erative.  and 
in  the  next  week  we  have  three  more 
members  that  are  scheduled  to  be  auctioned 
off.« 

Gary  Warren,  in  his  testimony  at  the 
public  hearing,  underscored  the  benefits 
of  price  stability  acrross  the  market,  from 
feriner  to  consumer.*  Robert  A.  Smith 
pointed  out  that  volatility  in  milk  prices 
makes  it  very  difficult  for  farmers  to 
effactively  plan  and  make  the  type  of 
investments  necessary  to  position 
themselves  for  the  future.*^ 

In  addition  to  testimony  of  tbe 
apparent,  continuing,  stress  on  supply, 
however,  the  Compact  Commission 
received  testimony  that  production  had 
nonetheless  increased  by  2.2  percent  in 
1997.««  This  Indicates  that,  in  the  short 
term,  despite  the  persistent  &ilure  over 
time  of  prices  to  cover  cost  of 
production  and  the  structiuBl 
conditions  of  market  stress,  farmers  are 
still  able  to  produce  milk  to  cover 
demand.  The  Compact  Commission 
concludes  this  is  in  part  because  of  the 
presence  of  a  range  of  cost  of 
production,^  and  in  part  because  of  the 
working  dynamic  between  the  fluid  and 
manufactured  milk  markets  under 
federal  regulation.  One  commenter 
indicated  such  increased  production 
may  also  in  part  be  a  function  of  the 
cool  1997  summer.*®  In  addition, 
testimony  in  the  record  indicates  that 
increased  production  may  be  a  factor  of 
persistently  low  farm  prices.*'  (The 
Compact  Commission  also  notes  that,  in 
addition  to  price  enhancement  under 
the  Compact  price  regulation  for  August 
and  September,  1997,  according  to  De 
Geus,  "last  year  was  an  abnormally  high 
year  both  for  price  and  costs  with  the 
result  that  farmers  had  a  positive  return 


«>Leon  Berthiaume.  PH  at  pp.  57-58.  Robert 
Wellington  also  testified  at  the  PH  at  p.  8  that  Agii- 
Mark,  the  region's  largest  cooperative,  accounting 
for  1630  of  the  approximately  3840  pool  producers 
in  Federal  Market  Order  *1 ,  indicates  a  loss  of  73 
memt>er  producers  in  July,  1997  from  the  previous 
July.  It  also  was  d9>vn  61  members  in  August 
compared  to  the  previous  August.  Agri-Mark  also 
added  10  new  New  York  members  in  July,  1997  a* 
compared  with  the  previous  July,  and  17  such  new 
members  in  August,  as  compared  with  the  previous 
year.  According  to  the  testimony.  "New  York  has 
been  the  only  area  available  to  obtain  the  additional 
milk  needed  for  New  England  consumers." 

«*Warren,  PHatp.  128. 

"Smith,  PH  at  p.  76. 

**  Leon  Graves,  Commissioner,  Vt.  Dept.  of 
Agriculture,  Food  and  Markets,  WC,  October  8, 
1997. 

o  John  Schnittker,  Public  Voice  for  Food  and 
Health  Policy,  PH  at  p.  13,  September  24, 1997; 
Gillmeister.  WC,  October  8, 1997;  De  Geus  and 
Cillmeister,  WC,  October  8, 1997. 

"Wellington,  PH  at  p.  114. 

>>  WeUington,  PH  at  p.  110:  Carl  Peterson,  Dairy 
Farmer  and  President.  AgriMark,  PH  at  p.  70. 
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of  one  cent  for  the  first  time  in  six 
years.")" 

The  Compact  Commission  concludes, 
accordingly,  that  the  required 
determination  of  the  amount  needed 
both  to  cover  cost  of  production  and  to 
assure  an  adequate  supply  must  account 
simultaneously  for  both  the  persistent 
gap  between  cost  of  production  and  pay 
prices  and  the  level  of  supply  in  the 
market  in  spite  of  that  gap.  The  finding 
analysis  reflects  an  intended  balancing 
of  the  basic  economic  requirement  that 
pay  prices  cover  cost  of  production  to 
ensiu^  sustainability  with  a  recognition 
that  supply  may  still  be  provided 
despite  some  gap  between  cost  of 
production  and  pay  prices. 

John  Schnittker  argues,  without 
supporting  evidence,  that  the  price 
regulation  would  primarily  help  the 
larger  and  generally  more  financially 
healthy  dairy  producers  and  would  help 
the  smaller  and  financially  stressed 
producers  the  least. '^  The  commenter 
made  the  same  argument  in  the  previous 
rulemaking  process,  also  without 
supporting  evidence.  The  Compact 
Commission  there  concluded  that  the 
criticism  of  the  Compact  over-order 
price  regulation  by  Sichnittker  was 
incorrect.  62  FR  29634.  The  assertion 
assimies  that  the  smaller  producer  is 
less  efficient  than  the  larger  producer. 
On  the  basis  of  the  detailed  analysis  of 
Professor  Wackemagel,'^  the 
Commission  again  concludes,  however, 
that  the  financial  viabililty  of  both  80 
cow  farms  and  350  cow  farms  will  be 
improved  substantially  by  the  Compact 
over-order  price  regulation. 

Summary  Analysis — Level  of  Prices 
Needed  to  Assure  That  Producers 
Receive  a  Price  Sufficient  To  Cover 
Their  Costs  of  Production  and  Elicit  an 
Adequate  Local  Supply  of  Milk 

As  noted  above,  the  Compact 
Commission  has  determined  that  an 
over-order  price  in  the  range  of  $0.46- 
$1.90  continues  to  be  needed  to  assiue 
that  farmer  costs  of  production  are 
covered,  requiring  an  over-order  price 
regulation  in  the  range  of  $0.92-$3.80.** 
With  regard  to  the  price  needed  to  elicit 
an  adequate  supply  of  milk  for  the 
region,  the  Compact  Commission  again 
notes  that  such  an  amount  is  not 
necessarily  identical  with  that  required 
to  cover  costs  of  production.  The 
Compact  Conunission  further  concludes 
that  the  analysis  of  the  appropriate  level 


of  price  regulation  must  also  account  for 
price  instability  and  the  failure  of 
producer  prices  to  account  for 
inflation,^  as  well  as  the  regulation's 
duration. 

As  noted  at  the  outset,  the  prior 
rulemaking  resulted  in  establishment  of 
an  over-order  price  regulation  of  $16.94 
for  six  months  duration.  62  FR  29632. 
The  Compact  Commission  received 
numerous  comments  from  farmers  on 
the  appropriate  level  of  price  and 
diuation  for  an  extension  of  the  price 
regulation.  The  majority  of  these 
commenters  recommended  that  the 
price  be  adjusted  by  the  CPI  at  2.2%, 
with  such  adjustment  to  last  through  the 
termination  of  the  Compact.'^ 
Wellington  and  Berthiaume  made  a 
similar  recommendation;  Beach 
recommended  an  adjustment  by  the  CPI 
at  2.2%  for  a  period  of  six  months.'*  De 
Geus  and  Cillmeister  recommended  that 
it  be  raised  by  2%.^  (In  his  separate 
comment,  Cillmeister  proposed  a  six 
months'  duration;  De  Geus  proposed 
extension  through  sunset.)  Warren 
suggested  that  the  price  be  raised  by 
$1.00." 

Viewing  the  comment  in  light  of  all 
the  relevant  factors,  the  Compact 
Commission  finds  the  argument  of  De 
Geus  and  Cillmeister^*  persuasive  for 
not  further  adjusting  the  amount  of  the 
Compact  over-order  price  regulation  in 
direct  proportion  to  the  Consumer  Price 
Index.  The  function  of  the  initial 
regulation  was  a  one-time  regulatory 
adjustment  in  response  to  the  strikingly 
apparent,  chronic,  structural  failiue  of 
the  marketplace  to  account  for  inflation. 
Price  regulation  forward  must  be 
responsive  to  the  variety  of  market 
forces  at  work,  including  but  not  limited 
to  inflation,  as  argued  by  these 
conunenters. 

The  Compact  Commission  further 
concludes  that  the  present  amoimt  of 
the  price  regulation  at  $16.94  is 
sufficiently  responsive  to  the  variety  of 
market  forces  referred  to  above.  The 
resulting  degree  of  price  enhancement 
provided  by  the  price  regulation  still 
ensures  that  the  net  pay  price  remains 
within  the  range,  albeit  at  the  low  end. 


i^See  footDote  27: 62  FR  29633. 

"Schnittker.  PH  al  p.  11. 

>*62  FR  29634  (May  30. 1997). 

''  Assuming  Class  I  utilization  of  50  percent,  the 
amount  of  the  over-order  regulation  pnce  must  be 
twice  the  over-order  producer  price  to  account  for 
the  entire,  identified,  amounts. 


^The  Commission  here  reaffirms  its  reliance 
upon  the  study  by  Professor  Wackamgel.  cited  at 
length  in  both  the  previous  proposed  and  final 
rules,  which  analyzed  in  detail  the  impact  of 
Compact  price  enhancement  and  price  stabilization 
upon  two  different  farm  sizes — an  80  cow  herd  and 
a  350  cow  herd.  62  FR  29634  (May  30.  1997). 

"7^5.0.7256(3). 

"Wellington.  PH  at  p.  107;  Barthiaume.  PH  at  p. 
58:  Sally  Beach.  Independent  Dairymen's  Coop.,  PH 
at  p.  82. 

**De  C«us  and  Cillmeister,  WC. 

"Wanen,  PH  at  p.  126. 

*'  See:  note  34  tupra. 


of  that  identified  as  necessary  to  provide 
for  covering  the  costs  of  production. 

The  Compact  Commission  also 
determines  that  extension  of  the  $16.94 
price  regulation  for  the  period  January 
1,  1998  through  termination  of  the 
Compact  enabling  legislation,  so  as  to 
establish  uniform  regulation  and  price 
for  a  total  period  of  at  least  21  months, 
will  provide  critical  assurance  of 
continued  price  stability  for  producers. 
Finally,  the  presence  of  a  regulation  of 
stable,  continuous,  duration  will  still 
allow  the  Commission  to  hear  and 
consider  the  need  to  make  further 
adjustment  to  accoiuit  for  increased 
costs  of  production  and  inflation  at  any 
time,  before  farmer  pay  prices  again 
begin  to  lag  far  behind  inflation.  The 
Commission  will  commence 
rulemaking,  pursuant  to  Section  11  of 
the  Compact,  no  later  than  July  1, 1998 
to  consider  whether  any  further 
adjustment  in  the  Compact  over-order 
regulation  price  is  necessary  and 
appropriate. 

In  this  regard,  the  Commission  takes 
official  notice  of  the  fact  that  the  first 
three  months  of  the  regulation  increased 
farmer  pay  prices,  on  average,  by 
approximately  $1.30  per 
hundredweight,  raising  the  combined, 
regulated  minimum  pay  price  from 
approximately  $12.00  to  approximately 
$13.30  per  hundredweight.  For  the  next 
two  months  of  the  regulation,  it  is 
projected  that  the  regulation  will 
increase  the  pay  price  by  approximately 
$.75  and  $.40,  respectively,  yielding 
combined  pay  prices  of  approximately 
$13.90 — $14.10  per  hundredweight.  The 
regulation,  accordingly,  is  providing 
both  price  enhancement  and  stability. 

With  this  background,  the  response  of 
the  Compact  Commission  to  the 
comments  received  from  farmers  and 
cooperative  representatives  indicating 
the  need  fbr  further  price  enhancement 
is  to  extend  the  current  regulation  at  the 
same  price.  The  extension  of  the 
regulation  serves  the  essential  function 
of  establishing  combined  price 
enhancement  and  price  stability  in  the 
market  for  a  period  of  at  least  21 
consecutive  months.  At  the  same  time, 
the  extension  in  no  way  precludes  the 
Commission  from  finding  that  a  further 
adjustment  in  price  is  warranted  after 
making  an  assessment  of  the  costs  of 
production,  market  prices  and 
production  levels  during  the  rulemaking 
process  the  Commission  will  commence 
no  later  than  July  1, 1998. 

In  sum,  extension  of  the  price 
regulation  in  the  amount  of  $16.94 
through  termination  of  the  Compact 
enabling  legislation  is  the  appropriate 
"level  of  price  needed  to  assure  that 
producers  receive  a  price  sufficient  to 
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cover  their  costs  of  production  and  elicit 
an  adequate  local  supply  of  milk." 

B.  Whether  the  Public  Interest  Will  Be 
Served  by  the  Establishment  of 
Minimum  Milk  Prices  to  Dairy  Farmers 

in  the  prior  rulemaking,  the  Compact 
Commission  first  focused  specifically  on 
the  producer  related-inquiry  of  Section 
9(e)  in  making  the  finding  concerning 
the  appropriate  level  of  price  required 
by  the  Compact,  and  then  referred  to  the 
conclusions  there  determined  in  making 
the  broader  "public  interest  finding" 
required  by  the  Compact.  62  FR  29632, 
This  analytical  approach  is  adopted  for 
purposes  of  extending  the  rule.  This 
analytical  approach  is  also  adopted  v^th 
regard  to  the  dual  findings  required  for 
establishment  of  the  proper  level  of 
price  under  the  rule. 

The  Compact  Commission  also  adopts 
the  two-part  assessment  of  the  broader 
"public  interest"  utilized  in  the  prior 
rulemaking.  This  assessment  is 
premised  first  on  a  review  of  those 
components  of  the  public  interest 
specifically  identified  by  section  9(e), 
followed  by  consideration  of  a  broader 
range  of  subjects  and  issues  drawn  from 
these  specific  components. 

As  set  forth  in  section  A,  above, 
focusing  on  the  producer/milk  supply- 
related  finding  inquiry,  the  Compact 
Commission  found  the  amount  of 
$16.94  per  hundredweight  to  be  the 
appropriate  level  of  price  regulation, 
extended  for  the  period  January  1, 1998 
through  termination  of  the  Compact 
enabling  legislation.  This  level  of  price 
was  determined  to  be  necessary  to 
"cover  •  »  *  costs  of  production  and 
elicit  *  *  *  an  adequate  supply  of 
milk"  within  the  meaning  of  the 
required  finding  analysis.  The  price 
assufes  in  addition,  thereby,  that  the 
"balance  between  production  and 
consumption  of  milk  productions  in  the 
regulated  itrea"  will  be  maintained 


within  the  meaning  of  Compact,  section 
9(e). 

With  regard  to  the  review  of  "the 
purchasing  power  of  the  public" 
contemplated  by  Compact,  section  9(e), 
the  Compact  Commission  has  again 
determined  that  this  inquiry  is  relevant 
to  assessing  the  impact  of  price 
regulation  on  the  consume  market,  the 
"critical  part  of  the  Compact 
Commission's  assessment  of  the  public 
interest  under  this  finding  section."  62 
FR  23045.  This  inquiry  focuses 
"primary  concern  on  die  consumer 
interest  because  milk  is  a  staple 
product."  W." 

The  Compact  Commission  determined 
in  the  prior  rulemaking  that  the 
continuing  erosion  of  the  region's 
milkshed  has  had  a  direct — and 
adverse — impact  on  retail  prices,  and 
hence  on  the  purchasing  power  of  the 
public,  in  part  because  of  the  increased 
transportation  costs  associated  with  an 
expanding  milkshed.  62  FR  29635,  The 
Compact  Commission- similarly 
determined  that  "farm/ wholesale  price 
volatility  had  also  likely  had  an  adverse 
impact  on  retail  prices  over  time,  and 
that  stabilization  of  the  farm/wholesale 
price  through  a  compact  over-order 
price  regulation,  traced  through  to  the 
endpoint  retail  market,  likely  will 
manifest  as  a  corresponding  positive 
impact  on  retail  prices.""  id.  Finally, 
the  Compact  Commission  determined 
that  "the  foregoing  analysis  supports  the 
conclusion  that  the  purchasing  power  of 
the  public  likely  will  be  enhanced, 
rather  than  diminished,  as  a  result  of  the 
stabilizing  effects  of  the  over-order  price 
regulation,"  Id. 

Based  on  the  reasoning  presented  in 
the  proposed  and  final  rules,  the 
Compact  Commission  reaffirms  these 
determinations.*^ 

The  detailed  data  and  comment 
received  with  regard  to  the  consiuner 
interest  focused  on  prevailing  retail 


prices  for  Class  I  fluid  milk  in  the  region 
and  the  potential  and  actual  impact  of 
the  price  regulation  on  the  retail  market 
Adverse  comment  was  also  received 
with  regard  to  retail  prices  and  concerns 
about  the  regulation's  impact  on  low 
income  consumers.  Comment  was  also 
submitted  with  regard  to  extension  of 
the  State  WIG  program  reimbursement 
provisions. 

Impact  on  Retail  Prices — Data  and 
Anialysis 

De  Geus  and  Cillmeister  submitted 
joint  testimony  with  regard  to  the 
impact  of  the  price  regulation  on  the 
overall  retail  market.  Data  was 
submitted  placing  the  price  regulation's 
impact  within  a  context  of  price 
movements  between  1995  and  the 
present.  The  relationship  between  the 
procurement  cost  for  raw  milk  and  the 
retail  price  was  assessed.  According  to 
their  testimony, 

The  important  point  to  note  in  the 
relationstiip  between  tables  1  and  2  is  that 
forai  prices  for  Class  I  milk  fell  dramatically 
in  januaiy  of  1997.  while  retail  price  (sic] 
remained  elevated.  Then,  when  the  Compact 
(sic)  implemented  the  Final  Rule  in  July  of 
1997,  the  prevailing  price  jumped  30  cents 
from  their  already  elevated  level.  In  Figure  1, 
Vermont  shows  a  20  cent  increase  in  the 
price  of  a  gallon  of  milk.  Then  in  August  the 
prevailing  price  in  Boston  fell  10  cents  and 
remained  luichanged  in  September. 
Expectations  are  that  the  prevailing  price  will 
fell  more  over  time. 

The  commenters  further  indicated 
Uiat— 

The  baseline  projections  for  dairy  product 
prices  for  1998  shows  a  decrease  in  prices  of 
0.4%.  That  is  to  say,  dairy  product  prices  are 
expected  to  decline  *  *  *.  Overall,  we  feel 
that  the  consumer  is  doing  quite  well.  While 
fluid  milk  prices  increased  in  July,  they 
should  decrease  some  over  the  next  several 
months  as  comp>eUtion  for  the  growing  sea  of 
consumer  dollars  begins  to  over-ride  any 
over-order  price. 


Table  1:  Federal  Market  Order  #i  (Zone  l)  Class  I  Prices  1995-1997 

(Perc¥*tl« 


Jan. 

Feb. 

Mar. 

Apr. 

(May 

June 

July 

Aufl. 

Sept 

Oct 

Nov. 

Dec. 

Average 

15.10 
16.11 
14.85 

14.62 
16.15 
14.58 

.    14.59 
15.97 
15.18 

15.03 
15.83 
15.69 

15.13 
15.94 
15.73 

14.47 
16.33 
14.69 

14.36 
17.01 
16.94 

14.66 
17.16 
16.94 

14.47 
17.73 
16.94 

14.79 
18.18 
16.94 

15.32 
18.61 
16.94 

15.85 

17.37 

•      16.94 

14.86 
16.82 
15.54 

«B  Source:  Gtllmeister  and  OeGeus,  infra. 

(Market  Order  *1  Administrator  Statistics). 

"  With  regard  to  the  Compact's  emphasis  on  the 
"prevailing  price  for  milk  outside  the  regulated 
area"  and  the  fiist  "public  interest"  finding,  the 
Compact  Commission  again  determines  this  data  to 
be  relevant  with  regard  to  the  retail  price  of  milk 
outside  the  region.  (It  is  also  relevant  to  the  farm 
price  of  milk  outside  the  region.)  Based  on  the 
comments  received  in  the  prior  rulemalung,  the 
Commission  identified  the  retsiil  prices  in  two 
separate  markets  outside  the  Compact  region  as  a 


benchmark  for  tracking  the  impact  of  price 
regulation  on  retail  prices  in  the  region.  62  FR 
23046-47  (April  28.  1997),  and  to  compare  "the 
current,  relative  alignment  in  prices  between  the 
New  England  and  New  York  regions  against  the 
relative  alignments  once  price  regulation  is  in 
place."  62  FR  23048  (April  28,  1997).  The 
comprehensive  study  to  conduct  this  tracking 
analysis  is  currently  being  developed  by  the 
Commission, 


*>  As  a  general  manager  of  a  processing  fKality 
testified,  stable  wholesale  prices  should  lead  to 
stable  retail  prices.  Warren,  PH  at  p.  130. 

^The  Commission  also  concluded  that  the  actual 
impact  on  retail  prices  could  only  be  determined  by 
careful  monitoring  and  tracking  over  time.  62  FR 
23048  (April  28,  1997).  The  Commission  is  in 
process  of  establishing  and  implementing  the  study 
procedure  necessary  to  accomplish  this  asaessment. 
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Table  2:  Boston  Retail  Prices  1995-1997 

[PergaHon]8« 


Jaa 

Feb. 

Mer. 

Apr. 

Mfly 

June 

July 

Aug. 

Sept. 

Oct. 

Nov. 

Dec. 

Aveiage 

2.50 
2.50 
2.59 

2.49 
2.50 
2.50 

2.49 
2.60 
2.60 

2.50 
2.59 
2.50 

2.49 

2.69 
2.50 

2.49 
2.59 
2.50 

2.49 
2.50 
2.80 

2.49 
2.79 
2.79 

2.49 
2.59 
2.79 

2.49 
2.59 

2.49 
2.59 

2.59 
2.50 

2.52 
2.62 
2  67 

"Source:  GiUmeister  and  Oe  Geus,  infra,  (International  Association  o(  Milk  Control  Agencies). 


De  Geus  submitted  additional 
individual  testimony,  indicating  similar 
retail  price  experience  in  Vermont  and 
Connecticut: 

Retail  Price 


Vermont: 

Connecticut 

S^jalon 

Sfg0on 

November  1906 

$2.49 

$2.67 

December 

2^ 

2.68 

January  1907  ..> 

2M 

2.65 

February 

2.51 

2.62 

2.48 

2.61 

Apil 

2.40 

2.60 

Hmf — 

2.48 

2.66 

June  

2.40 

2.61 

July 

Z64 

2.81 

Auguat 

2.62 

2.83 

September 

2.62 

2.78 

As  can  be  seen,  prices  in  Vermont 
increased  by  15  cents  after  initiation  of 
tbe  price  regulation  in  July,  then 
declined  the  following  month,  and  held 
constant  in  September,  in  Connecticut, 
prices  were  observed  to  have  increased 
by  20  cents  after  initiation  of  the  price 
regulation  in  July,  another  2  cents  in 
August,  and  then  decreased  by  5  cents 
for  September. 

Despite  the  apparent  initial  spike  in 
retail  prices  ,^^  the  Compact  Commission 
concludes  that  the  regulation  has  not 
afiected  the  retail  market  so 
anomalously  as  to  require  its 
elimination.  Rather,  it  is  concluded 
from  the  data  and  analysis  presented 
that  the  retail  market  can  best  be 
understood  as  in  the  process  of 
adjustment  to  the  current  price 
regulation.  The  Commission  particularly 
notes  that  the  average  Class  I  price  for 
1997  will  be  11  cents  less  than  last  year, 
while  the  retail  price  for  the  Boston 
market  is  expected  to  be  5  cents  greater. 
Recognizing  that  last  year's  prices  were 
unusually  high,  and  that  the  retail 
market  usually  takes  time  to  adjust  to 
price  changes,^  it  is  noted  that  the 


•'  Da  C«us  indicated  that  tbe  data  gathered  for  the 
Connecticut  market,  identifying  a  price  increase  of 
20  cents,  includes  "Mom  and  Pop"  stores  while  tiae 
VannonI  data,  identifying  a  price  increase  of  IS 
cents,  does  not.  According  to  De  Geus,  this 
difference  is  attributahle  to  the  difference  in  data 
collection.  WC 

••CI.  62  FR  29629  citing  Hansen.  Hahn.  and 
Waiiiiar.  "DetarminanU  of  the  Faim-to-Ratail  Milk 


retail  price  has  increased  15  cents  since 
1995,  while  the  Earm  price,  including 
that  imprased  by  the  price  regulation  has 
increased  by  only  six  cents. 

The  Compact  Commission  also  takes 
note  that  the  over-order  price  obligation 
for  July,  1997  was  $3.00,  while  for 
November  it  will  be  substantially  less, 
in  the  amount  of  S0.91.  The  impact  of 
having  a  flat  price  in  the  market, 
resulting  from  the  interplay  between  the 
underlying  federal,  Class  I  price  and  the 
Compact  "over-order"  price, 
accordingly,  thus  has  yet  to  be  fully 
assimilated  into  the  pricing  dynamic  of 
the  market. 

The  data  and  analysis  presented  are 
not  inconsistent  with  the  Compact 
Commission's  prior  determination  that 
stabilization  of  the  £ann/wbolesale  price 
through  a  comp«K:t  over-order  price 
regulation,  traced  through  to  the 
endpoint  retail  market,  likely  will 
manifest  as  a  corresponding  positive 
impact  on  retail  prices."  62  FR  29635.»« 
Indeed,  if  the  commenters  cited  above 
are  correct  in  their  assessment  of  the 
likely  trend  of  retail  prices  in  1998,  it 
will  only  require  a  slight  such  "drift 
downward"  for  retail  prices  to  reach 
their  1995  level. 

Comment  on  the  Impact  of  the  Compact 
Over-order  Price  Regulation  on  Low 
Income  Consumers 

The  Compact  Commission  received 
four  comments  from  an  organization 
representing  low  income  consumers  '° 
who  expressed  opposition  to  the 
extension  of  the  price  regulation.  Their 
comments  centered  on  a  concern  with 
increased  retail  prices  for  fluid  milk 
faced  by  low  income  parents  and 
grandparents.  Because  they  attributed 
recent  price  increases  in  their 


Price  Spread",  Agriculture  Information  Bulletin 
Number  693  (March  1994).  See  also  Kinnucan  and 
Forker.  "Asymmetry  in  Farm-Retail  Price 
Transmission  for  Major  Dairy  Products",  Amer. ). 
Ag.  Econ.,  285-292  (May.  1987). 

**  One  commenter  who  is  the  general  manager  of 
a  processing  facility  supported  the  Commission's 
analysis  with  his  assessment  that  stable  wholesale 
prices  should  lead  to  stable  retail  prices.  PH  at  p 
130. 

^  Joyce  Campbell.  Patricia  Maben,  and  Florence 
Knedsen  of  Massachusetts  ACOilN.  a  low  income 
community  advocacy  group,  PH  at  pp.  14-25: 
FeUcia  Fields.  President.  Boston  ACOilN.  WC 


neighborhoods  to  the  Compact 
Commission's  decision  to  establish  the 
price  regulation,  they  are  opposed  to  its 
extension. 

Another  commenter  expressed 
opposition  based  on  his  analysis  that 
the  regulation  was  benefiting  farmers  at 
the  expense  of  consumers,  particularly 
low  income  consiuners.  According  to 
this  commenter,  the  over-order  price 
now  in  effect  could  increase  consumer 
cost  for  milk  in  the  Compact  region  by 
as  much  as  $70  million  over  the  next 
year.'^ 

The  Compact  Commission's  response 
to  these  commenters  flows  from  its 
assessment  of  the  actual  and  potential 
impact  on  the  retail  market  described ' 
above.  As  indicated,  the  Commission 
determined  price  regulation  would 
likely  have  a  "positive  impact"  on  retail 
prices  over  time,  though  cognizant  of 
the  possibility  of  short-term  increases  in 
milk  prices  at  the  retail  level,  when  it 
adopted  the  regulation.  Establishment  of 
a  six  month  regulation  ensured  either 
expiration  of  the  regulation  in  short 
order  or  review  of  the  regulation  soon 
after  its  adoption  to  determine  whether 
unexpected  anomalies  were  occurring 
so  as  to  preclude  its  extension.^ 

Even  accounting  for  these  adverse 
comments,  the  Compact  Commission 
determines  that  no  such  anomalies  are 
occurring  in  the  marketplace.  Rather, 
the  market  is  in  process  of  responding 
to  the  imposition  of  a  flat,  combined 


"  John  Schnittker,  Public  Voice  for  Food  and 
Health.  PH  at  p  9.  The  Conunission  notes  in 
raaponse  to  this  comment  that,  despite  the  apparent 
initial  spike  in  prices,  the  Commission  does  not 
determine  that  the  apparent  impact  of  the  price 
regulation  is  some  form  of  a  price  increase 
attributable  to  a  direct  "pa.ss-through",  as 
apparently  inferred  by  the  commenter.  As  in  tbe 
prm'ious  rulemaking  the  Commission  declines  to 
adopt  this  approach  in  view  of  the  lack  of 
explanation,  and  given  that  it  is  directly  contrary 
to  the  developed  literature  on  this  issue  which 
suggests  a  contrary  conclusion.  As  the  Commission 
determined  in  its  propoeed  rule,  price  stabilization 
eliminates  the  need  for  retailers  to  retain  significant 
margins  in  order  to  protect  against  the  uncertainty 
in  wholesale  costs  that  exists  when  prices  are 
volatile.  See  62  FR  23049  (citing  Hahn,  et  al.J. 
Because  retailers  will  not  have  to  engage  in  this 
"risk  response"  pricing  strategy  to  ensure  cost 
recovery,  the  Commission  again  disagrees  with  the 
commenler's  conclusory  remarks  regarding  the 
impact  of  price  regulation  on  retail  prices. 

^  The  WIC  reimburtement  provisions  were 
ectablished  in  part  to  cover  such  a  contingency. 
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Class  I  price,  and  the  actual  impact  of 
the  regulation  is  yet  to  be  determined. 
The  interplay  of  the  underlying  federal 
Class  I  pricing  regulation  and  the  "over- 
order"  mechanism,  combining  to 
establish  the  flat,  combined  price,  have 
yet  to  work  through  the  asymmetric 
pricing  regimen  of  retail  milk  prices. 
Moreover,  while  prices  may  have  spiked 
up  in  response  to  initial  imposition  of 
the  price  regulation,  according  to  the 
received  data  and  analysis,  they 
declined  the  next  month  and  "are 
expected  to  fall  more  over  time."  '^ 

The  Compact  Commission  notes 
further  that  the  WIC  program,^*  along 
with  the  School  Limch  Program," 
provides  a  buffer  to  assist  low  income 
consumers  with  increases  in  the  retail 
cost  of  milk  that  might  occur.'*  In  view 
of  the  existence  of  these  programs,  and 
given  the  current  market  picture 
presented  by  the  data  and  analysis  as  a 
whole,  the  Commission  determines  that 
the  adverse  comment  does  not  establish 
the  need  for  elimination  of  the  price 
regulation. 

Reasonable  Rate  of  Return  to  the 
Distributor 

With  regard  to  the  "price  necessary  to 
yield  a  reasonable  rate  of  return  to  the 
distributor,"  Compact,  Section  9(e),  the 
Compact  Commission  has  previously 
determined  that  "[t]he  focus  of  this 
inquiry  is  the  determination  of  a  price 
that  ensures  a  reasonable  rate  of  return," 
and,  more  specifically,  "whether 
prcx:e8sing  plants  are  currendy  covering 
costs  of  production,"  including  the 
distributors'  rate  of  return  on  capital.  62 
FR  23045. 

Working  from  this  framework,  the 
Compact  Commission  sought  and 
received  comment  on  wholesale  costs 
and  prices.  The  data  received  persuaded 
the  Compact  Commission  to  conclude 
that  processors  are  in  fact  covering  their 
margins,  including  a  return  on  capital  of 
$0.06  per  gallon.^  The  Compact 


^De  Geus  and  GiUmeister,  infra. 

^*The  WIC  reimbursement  provisions  remain  in 
eflact  as  part  of  this  extended  price  regulation. 

^'Pub.L.  79-346  and  Pub.L  89-642;  see  also:  62 
FR  29637  (May  30,  1997). 

*The  Commission  takes  official  notice  that  the 
Massachusetts  WIC  Program  guidelines  show 
program  eligibility  at  185%  of  the  federal  poverty 
level.  Under  the  guidelines,  a  family  of  four  is 
eligible  at  an  income  of  S29,639  per  annum  or  $572 
monthly. 

"The  comment  received  and  used  for  tltis 
analysis  included  a  study  by  R.  Aplin,  E.  Erba,  M. 
Stephenson,  "An  Analysis  of  Processing  and 
Distribution  Productivity  and  Costs  in  35  Fluid 
Milk  PlanU,"  February  1997,  R.B.  97-03.  Cornell 
University,  and  an  extract  by  the  same  authors, 
entitled  "Presentation  at  IDFA  Annual  Meeting  in 
Dallas,  Texas  (October  1996).  (This  extract  provides 
"estimated  costs  of  marketing  2%  lowfat  milk 
through  supermarkets.  New  York  Metro  Area.  S  per 


Commission  further  determined  that 
"minimization  of  such  persistent 
fluctuations  in  price  can  only  serve  as 
a  benefit  to  stability  of  firm  participants 
in  the  wholesale  market."  62  FR  29635. 

The  Compact  Commission  hereby 
reaffirms  the  resulting  determination 
that  the  benefits  of  price  stabilization  ''* 
in  the  wholesale  market  parallel  the 
benefits  of  price  stabilization  at  the  fiarm 
level,  namely,  allowing  processors  to 
engage  in  long-term  economic  planning 
and  investment,  and  thereby  improve 
their  economic  efficiency  and 
performance.  Id. 

Broadened  Inquiry  Under  Compact 
Section  9(e) 

As  indicated  in  the  introduction  to 
this  finding  section,  the  Compact 
Commission  determined  under  the  prior 
rulemaking  that  the  ultimate  finding 
required  by  Section  12  of  the  Compact — 
whether  "the  public  interest  will  be    < 
served  by  the  establishment  of 
minimum  milk  prices  to  dairy 
farmers" — necessitated  consideration  of 
a  broader  range  of  subjects  and  issues 
than  those  specific:ally  delineated  by 
Section  9(e)  of  the  Compact. 
Accordingly,  the  Compact  Commission 
sought  comment  regarding  the  potential 
impact  of  price  regulation  on  each  of  the 
farm,  wholesale  and  retail  sub-markets 
which  comprise  the  overall  market  for 
fluid  milk.  62  FR  23042.  These  inquiries 
were  broken  down  further  into  the 
individual  components  of  these 
respective  sub-markets,  including  some 
of  the  components  specifically  listed  in 
Section  9(e)  of  the  Compact,  as 
discussed  above.  This  broad-ranging 
inquiry,  focusing  on  all  phases  of  the 
fluid  milk  market,  allowed  the  Compact 
Conunission  to  gather  substantial  data 
and  make  an  informed  determination 
that  an  over-order  price  regulation 
would  be  in  the  public  interest,  overall, 
and  with  regard  to  its  specific  impact  on 
each  of  the  three  discrete  sub-markets — 
farm,  wholesale  and  retail,  62  FR 
23046-50.  For  purposes  of 
completeness,  the  Compact 
Commission's  conclusions  with  regard 
to  the  wholesale  and  retail  submarkets 
are  again  expressly  presented,  along 


gallon,  1995).  In  comment  received  on  the  proposed 
rule.  Professor  Aplin  indicates  that  the  extract  was 
based  on  identified  costs  of  the  northeast  plants  that 
were  part  of  the  broader,  overall  study  group.  The 
Commission  also  relied  upon  a  study  by  the 
Economic  Research  Service  (ERS)  of  the  United 
States  Department  of  Agriculture,  Food  Cost 
Review/ AER-729.  The  Commission  found  the 
Aplin  et  al.  study  mora  representative,  given  its 
identified  inclusion  of  a  significant  percentage  of 
northeast  plants.  Moreover,  the  ERS  study 
incorporated  data  drawn  from  vertically  integrated, 
or  combined,  processing/retailing  facilities.  The 
Compact  region  only  includes  one  such  operation. 
'"  See:  footnote  64,  supra. 


with  analysis  of  relevant  comment 
received  as  part  of  this  rulemaking 
prtxess.^ 

Wholesale  Sub-MoHcet— The  Compact 
Commission  assessed  the  impact  of 
price  regulation  on  the  wholesale 
market  by  considering  the  issue  of  rate 
of  return  to  processors,  as  discussed 
above.  (62  FR  23045),  and  by  assessing 
whether  price  regulation  would  result  in 
market  distortion  with  regard  to 
wholesale  price  and  thereby  contravene 
the  public  interest.  62  FR  23048.  In 
assessing  the  concern  with  market 
distortion,  the  Compact  Commission 
carefully  reviewed  present  patterns  of 
supply  for  the  region's  wholesale  needs. 
The  Compact  Commission  determined 
that  the  wholesale  market  presentiy  is 
supplied  almost  totally  in  the  form  of 
raw,  bulk  product  transported  from 
areas  of  concentration  of  dairy  fanoB  in 
the  rural  part  of  the  region  to  the  fluid 
processing  plants  located  in  close 
proximity  to  the  region's  cities.  62  FR 
23045.  liie  Compact  Conunission  also 
determined  that  the  marginal,  remainder 
of  the  wholesale  market  is  supplied  by 
finished,  packaged  milk  transported 
from  processing  plants  located  some 
distance  away  from  the  region's  cities. 
Id. 

With  regard  to  the  primary  bulk 
supply  component  of  the  wholesale 
market,  the  Compact  Commission 
determined  that  there  was  luilikely  to  be 
market  distortion  caused  by  price 
regulation  that  could  adversely  affect 
the  wholesale  price.  According  to  the 
comment  received  in  the  previous 
ndemaking,  present  patterns  of  raw 
product  supply  between  processora  and 
independent  farmers  or  cooperative 
organizations  of  farmers  are  relatively 
stable  and  are  luilikely  to  be  affected  by 
a  regulated  price  increase  in  the  amount 
and  for  the  duration  established  by  the 
price  regulation.  62  FR  23048. 

The  Compact  Commission  also 
concluded  that  price  regulation  was 
unlikely  to  cause  market  distortion  with 
regard  to  the  secondary  packaged 
product  component  of  the  market  The 
concern  here  is  whether  price  regulation 
can  be  administered  uniformly  with 
regard  to  raw  product  and,  as  identified 
and  addressed  in  the  cvirrent  rule, 
packaged  milk  supplies.  If  a  significant 
portion  of  the  f>ackaged  milk  supplies  is 
left  unregulated,  this  might  distort  the 
market  by  creating  a  competitive 
advantage  for  such  packaged  products, 
encouraging  their  substitution  as  a 
source  of  wholesale  supply.  62  FR 
23048.  Given  that  packaged  milk  as 


'''As  in  the  prior  rulemaking,  the  impact  on  the 
farm  submarket  is  presented  under  the  inquiry 
mandated  by  the  former/supply  finding. 
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wholesale  supply  is  more  expensive 
than  raw  product  supply,  such 
substitution  resulting  &om  market 
distortion  would  increase  retail  prices 
and  be  contrary  to  the  public  interest. 

The  Compact  Comnussion  concluded 
that  raw  product  and  packaged  product 
supplies  could  be  regulated  uniformly 
and  that  such  uniform  regulation  will 
prevent  market  distortion,  including 
indirect  impact  on  price.  (The  basis  for 
this  conclusion  was  presented  under  the 
third  finding  analysis  of  the  prior 
rulemaking.  62  FR  29637) 

The  comment  received  in  the  present 
rulemaking  initially  confirms  the 
Compact  Commission's  assessment  that 
the  price  regulation  would  not  adversely 
affect  the  relatively  stable  market 
patterns  of  the  wholesale  sub-market.  As 
presented  in  the  next  finding  analysis, 
the  Commission  received  and  has 
responded  in  detail  to  comment 
received  indicating  the  need  for 
marginal  adjustment  in  the  operation  of 
the  price  regulation  in  the  wholesale 
market.  Such  comment  indicating  the 
need  only  for  marginal  adjustment 
confirms  that  the  regulation  has  not  had 
such  an  anomalous  impact  on  the 
marketplace  so  as  to  require  its 
elimination.  At  the  same  time,  the 
Compact  Commission  reaffirms  the  need 
to  continue  to  monitor  comprehensively 
the  regulation's  impact  on  this  sub- 
market,  as  detailed  in  the  prior 
rulemaking.  The  Commission  is  in 
process  of  implementing  the  tracking 
mechanism  necessary  to  conduct  the 
required  monitoring  established  by  the 
prior  rulemaking. 

Retail  Sub-Market— With  regiard  to  the 
retail  market,  the  Compact  Commission 
concluded  in  the  prior  rulemaking  that 
price  regulation  was  likely  overall  to 
have  a  positive  impact  on  "the 
purchasing  power  of  the  public"  within 
the  meaning  of  Compact  Section  9(e), 
and  thereby  to  be  distinctly  in  the 
public  interest.  See  62  FR  23048.  (The 
Commission's  underlying  conclusion, 
that  stabilizing  the  milk  supply  and 
removing  variability  in  the  federally 
regulated,  farm/wholesale,  pricing 
structure  would  likely  combine  to  have 
a  positive,  downward  impact  on  retail 
prices  is  explained  in  further  detail  at 
62  FR  2304ft-50.)  As  noted  above,  the 
Commission  has  reaffirmed  this 
conclusion  in  view  of  the  comment 
received  with  regard  to  retail  prices. 

In  the  prior  rulemaking,  the  Compact 
Commission  also  made  a  further 
determination  of  the  potential,  positive 
impact  of  price  regulation  with  regard  to 
the  broader,  consumer-based  market 
More  specifically,  the  Commission 
concluded  that  price  regulation  will  not 
have  a  negative  impact  on  government 


supplemental  nutrition  programs  such 
as  the  National  School  Lunch  Program. 
The  Commission  made  this  further 
determination  based  on  its  assessment 
that  the  pricing  patterns  of  such 
programs  were  premised  on  essentially 
the  same  competitive  patterns  of  the 
broader,  consumer-based  market.  See  62 
FR  23050.  Citing  a  General  Accounting 
Office  description  of  the  program,  the 
Commission  noted  in  its  proposed  rule: 

The  National  School  Lunch  Act  of  1946 
(Pub  L  79-396)  and  the  Child  Nutrition  Act 
of  1966  (Pub  L  89-642)  authorize  USDA  to 
reimburse  state  and  local  school  authorities — 
under  grant  agreements — for  some  or  all  of 
the  costs  of  these  programs.  Reimbursements 
are  based  on  either  the  number  of  meals 
served  or  the  number  of  half  pints  served. 
The  schools  use  these  funds,  as  well  as  state 
and  local  funds  and  moneys  collected  from 
students,  to  purchase  food,  including  milk, 
for  these  programs.  These  purchases  are 
made  through  either  sealed  bid  or  negotiated 
procurements.  USDA's  regulations  require 
that  these  procurements  be  conducted  in  a 
manner  that  provides  for  the  maximum 
amount  of  open  and  free  competition.  "> 

The  Compact  Commission  reaffirms 
this  understanding  of  the  expected 
interplay  between  the  price  regulation 
and  the  School  Lunch  Program.  Given 
the  critical  concern  with  the  potential 
impact  on  such  supplemental  food 
nutrition  programs,  and  in  view  of  the 
comment  received  on  this  issue,  the 
Commission  determines  it  appropriate 
to  establish  a  Task  Force  pursuant  to 
Article  VII.  D.  of  the  Compact 
Commission's  Bylaws  to  assess  more 
closely  the  regulation's  actual  and 
potential  impact  on  the  School  Lunch 
programs.  The  Task  Force  shall  report 
back  to  the  Commission  at  its  regularly 
scheduled  meeting  for  February,  1998. 
Based  on  the  Committee's  assessment  of 
the  impact  of  the  Compact  over-order 
price  regulation,  it  shall  make 
recommendations  as  to  whether  the 
region's  School  Lunch  Programs  should 
receive  reimbursement  for  some  or  all  of 
any  increased  costs  attributable  to  the 
price  regulation  and,  if  so,  the  method 
for  reimbursing  the  appropriate  local 
authorities. 

Price  Regulation  and  the  WIC  Program 

The  Compact  Conmiission  did 
determine  in  the  prior  rulemaking  that 
pricing  and  reimbursement  patterns  for 


«>GAO  Report  13-239877  at  2  (October  16.  1992). 
stibmitted  by  Jeffords  as  Additional  Reply 
Comment.  April  9,  1997;  See  also  62  FR  23050. 

The  Comnussion  fuitbar  notas  that  the 
puicbasing  patterns  of  other  institutional  buyers 
such  a*  the  military  and  hospitals,  as  described  in 
the  GAO  study  similarly  mirror  the  broader, 
competitive  market  The  Commission  concludes 
that  these  institutional  buyers  will  also  benefit  from 
the  impact  of  prica  regulation  on  the  competitive 
marksL 


one  government  supplemental  nutrition 
program,  the  WIC  Program,  are  not 
configured  according  to  the  same 
pattern  as  the  broader  consumer-based 
retail  market.  62  FR  23050;  29637. 
Accordingly,  the  Commission  exempted 
the  WIC  program  from  operation  of  the 
price  regulation.  Id.  at  23050-53;  29637, 

Two  of  the  State  WIC  Program 
Directors  submitted  comment  in  support 
of  extending  the  provisions  in  the 
current  rule  for  reimbursing  State  WIC 
Programs  for  their  costs  incurred  as  a 
result  of  the  Compact  over-order  price 
regulation."  ■  The  current  rule  includes  a 
formal  agreement  between  the  Compact 
Commission  and  the  six  State  WIC 
Programs  that  governs  the  terms  of  the 
reimbursement  program.  The  Compact 
Commission  herein  extends  that 
agreement  for  the  effective  period  of  the 
rule. 

About  the  WIC  Program 

The  Special  Supplemental  Nutrition 
Program  for  Women,  Infiants  and 
Children  (WIC)  is  a  unique  health  and 
nutrition  program  serving  women  and 
children  with — or  at  risk  of 
developing — nutrition-related  health 
problems.  WIC  provides  access  to      , 
healthcare,  free  nutritious  food,  and 
nutrition  information  to  help  keep  low 
to  moderate  income  pregnant  women, 
infants  and  children  under  five  healthy 
and  strong.  The  Program  provides  a 
monthly  "prescription"  for  nutritious 
foods  tailored  to  supplement  the 
individual  dietary  needs  of  each 
participant.  Milk  and  other  dairy 
products  play  a  large  and  important  role 
in  every  particip>ant's  food  package. 

The  WIC  Program  is  a  Federally 
funded  program  carried  out  according  to 
provisions  of  the  Federal  Child 
Nutrition  Act  The  Program  is  funded 
through  the  Food  and  Consumer  Service 
of  the  United  States  Department  of 
Agriculture  (USDA)  and  administered 
on  the  local  level  by  State  WIC  Programs 
in  the  Coimecticut,  Maine, 
Massachusetts.  New  Hampshire,  Rhode 
Island,  Vermont  State  Departments  of 
Public  Health  (the  States).  Additional 
state  funds  are  also  provided  in 
Massachusetts.  Participants  are  issued 
WIC  checks  or  vouchers  at  local 
agencies  for  WIC  authorized  foods.  The 
checks  or  vouchers — which  do  not  have 
a  predetermined  value — are  redeemed  at 
authorized  retail  stores  at  current  store 
prices  in  accordance  with  posted  prices. 
Prepayment  edits  are  performed  on  each 
check  to  ensure  that  specific  food 


"  Mary  Kelligrew  Kassler,  Director  of  the 
Masaachusetu  WIC  Program,  WC;  Jadwiga 
Goclowski,  Division  Director/State  WIC  Director. 
Department  of  Health.  Stats  of  Connecticut,  WC. 
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purchasing,  pricing  and  payment 
requirements  are  met. 

Because  WIC  is  not  an  entitlement 
program  and  has  a  capped  program 
appropriation,  any  increase  in  food 
costs  results  in  fewer  women  and 
children  being  served.  It  is  imperative, 
therefore,  that  WIC's  fimds  be  held 
harmless  from  any  adverse  impact  due 
to  a  Regulation.  While  the  Compact 
Commission  has  again  concluded  that 
price  regulation  should  have  a  "positive 
impact"  on  retail  markets,  it  has  also 
found  that  the  market  is  presently 
adjusting  to  the  price  regidation  with  an 
as-yet  indeterminable,  overall,  actual 
outcome.  In  order  to  ensure  that  WIC 
funds  are  held  harmless,  it  is  necessary 
to  extend  the  reimbursement  procedure 
during  the  effective  period  of  the 
Compact  over-order  price  regulation. 

Continuing  Assessment  of  Impact 

The  Compact  Commission,  in  its 
current  rule,  provides  for  continuous 
monitoring  and  analysis  of  Class  I  fluid 
milk  retail  price  data  in  order  to 
accurately  assess  and  evaluate  any 
regulation-related  adverse  or  beneficial 
impact  on  costs  to  consumers  and  WIC. 
and  to  make  related  adjustments  to 
assure  that  the  public  interest  is  served 
and  consumers  and  the  WIC  Program 
and  its  participants  are  protected.  The 
Compact  Commission,  under  this  rule, 
will  continue  to  monitor  and  analyze 
information  at  both  the  New  England 
Regional  and  individual  State  levels — 
including  each  State's  WIC  programs — 
comprising  representative  samples  of 
market  areas  and  retail  store  types, 
proportion  of  sales  by  package  size,  and 
degree  to  which  retail  price  fluctuations 
differ  for  package  sizes  in  relation  to 
each  otber. 

WIC  Reimbursement  System 

Given  that  State  WIC  Programs  have 
a  September  30th  fiscal  year  end.  the 
Compact  Conunission  can  not  make  the 
Program  whole  itfter  the  fact  WIC  must 
operate  in  a  funding  "limbo"  between 
October  and  January  when  its  State 
Program  grants  are  annoimced. 
Uncertainty  regarding  the  potential 
effiect  of  price  regulation,  or 
reimbursements  to  States  made  by  the 
Compact  Commission  at  a  later  date, 
would  force  State  WIC  managers  to 
lower  first  quarter  participation  levels. 
The  State  WIC  Programs  have  proposed 
and  the  Commission  has  agreed  to  a 
method  by  which  the  WIC  Program  will 
be  held  harmless  from  any  impact 
related  to  a  demonstration  of  a  Compact 
Over-Order  Price  Regulation  for  Class  1 
fluid  milk.  The  Commission  will 
reimburse  each  respective  State  WIC 
Program.  The  amount  of  reimbiursement 


will  be  based  on  a  formal  agreement  to 
be  entered  into  by  the  Compact 
Commission  and  the  six  New  England 
State  WIC  Program  Directors,  as 
approved  by  the  Food  and  Consumer 
Service  of  the  USDA.  Under  the 
agreement,  the  reimbutrsement  amounts 
will  be  based  on:  (1)  The  quantities  of 
milk  purchased  with  WIC  checks  and 
(2)  the  amoimt  of  any  Compact  Over- 
Order  Price  Regulation. 

The  Compact  Commission  has  also 
made  provision  for  continuing 
monitoring  and  analysis  of  retail  and 
wholesale  prices  for  fluid  milk.  Should 
there  be  continuing  adverse  impacts  on 
consumers,  in  general,  and  low  income 
consumers,  in  particular,  the 
Commission  will  be  able  to  react 

Impact  on  Retailers 

Finally,  the  Compact  Commission 
reaffirms  its  prior  determination  that 
price  regulation  does  not  and  willjaot 
likely  have  an  adverse  impact  on  the 
retailers,  themselves.  In  summary:  in 
similar  manner  as  with  its  assessment  of 
the  wholesale  market  in  the  prior 
rulemaking,  the  Commission  reviewed 
retail  costs  and  prices  to  determine  if 
retailers  are  covering  costs,  including 
return  on  capital,  under  present  market 
conditions.  62  FR  23045,  23046-48.  The 
Compact  Commission  concluded  that 
such  margins  are  presently  being 
covered,  and  that  price  regulation  will 
not  adversely  afiiect  the  ability  of  retail 
outlets  to  continue  to  cover  their 
margins.  Id.  at  23048.>2 

Public  Interest  Finding — Summaiy 
Analysis 

Based  on  this  analysis  imder  Compact 
section  9(e)  and  the  brtiader  market- 
wide  analysis,  the  Compact  Commission 
concludes  that  continuing  the  price 
regulation  in  the  amount  of  $16.94  for 
the  period  January  1, 1998  through 
termination  of  the  Compact  enabling 
legislation  will  ensure  the  "public 
interest"  is  served  in  the  manner  « 

contemplated  by  the  finding  analysis 
imder  Compact  section  12(a)(2).  The 


'^  The  comment  received  and  used  for  the  coat 
analysis  relied  upon  the  study  by  Aplin  et  al,  "An 
Analysis  of  Processing  and  Distribution 
Productivity  and  Costs  in  35  Fluid  Milk  Plants". 
February  1997,  R.B.  97-03.  Cornell  University  and 
the  extract  by  the  same  authors,  entitled 
"Presentation  at  IDFA  Annual  Meeting  in  Dallas. 
Texas  (October  1996).  (This  extract  provides 
"estimated  costs  of  marketing  2%  lowfat  milk 
through  supermarkets.  New  York  Metro  Area,  S  per 
gallon,  1995).  In  comment  received  on  the  proposed 
rule.  Professor  Aplin  indicates  that  the  represented 
supermarket  costs  were  representative  of  New 
England  supermarkets,  as  well.  The  Commission 
notes  that  these  studies  focus  on  supermarket  costs. 
Supermarkets  represent  the  primary  retail  oudel  for 
fluid  milk  in  the  marketplace.  According  to  the 
Aplin  study,  retail  cost,  with  return  is  S2.12  per 
gallon. 


Compact  Commission  concludes  the 
current  price  regulation  has  begun  to 
achieve  its  intended  purposes  of  price 
stabilization  and  limited  price 
enhancement  for  producers  without 
distortion  of  downstream  wholesale  and 
retail  markets.  While  the  actual  impact 
on  the  downstream  markets  cannot  yet 
be  determined  comprehensively,  the 
data  and  comment  presented  indicate 
that  at  worst  only  marginal  adjustments 
are  necessary  and  that  at  best  the 
regidation  may  be  serving  its  intended 
purpose  of  having  a  f>ositive,  downward 
pressure  on  retail  prices.  Extension  of 
the  regulation  in  substantially  similar 
form  will  continue  its  function  as  a 
limited  market  adjustment  which  again 
accounts  for  its  potential  impact  on  all 
levels  of  the  market,  from  farm  to  retail, 
including  the  benefits  of  market 
stalHlity. 

As  noted  throughout  the  analysis 
under  this  and  the  previous  finding 
section,  the  Compact  Commission  has 
again  considered  and  accounted  for  the 
variety  of  potential  market  impacts  in 
fashioning  this  extension  of  the  price 
regulation.  The  Commission  remains 
concerned  with  its  potential,  adverse 
impact  on  the  wholesale  market,  as  well 
as  with  regard  to  unanticipated  impacts 
on  consumer  prices. 

While  the  Compact  Commission  has 
concluded  that  the  regulation  has  not 
and  is  not  likely  to  a<hrersely  affect  the 
wholesale  market  and  may  well,  indeed, 
have  a  positive  impact  on  retail  prices, 
the  Commission  will  ensure 
comprehensive  monitoring  of  these 
market  functions.  The  Commission  has  - 
also  detormined  that  it  will  commence 
a  rulemaking  proceeding,  pursuant  to 
section  11  of  the  Compact,  no  later  than  . 
July  1,  1998  during  which  it  will  make 
an  assessment  of,  among  other  issues, 
the  data  and  analysis  received  as  a 
result  of  its  tracking  analysis. 

As  a  final  safeguard  against 
unanticipated,  adverse  consequences, 
the  Commission  has  again  acted  to 
"hold  harmless"  the  WIC  Program  by 
reestablishing  the  reimbursement 
provisions  for  all  New  England  State 
WIC  Programs,  despite  the 
Commission's  conclusion  of  the 
remoteness  of  there  occurring 
unanticipated,  adverse  consequences  in 
the  retail  market.  Finally,  as  a  new 
element  of  this  monitoring  procedure 
adopted  under  the  previous  rulemaking, 
the  Commission  will  establish  a  Task 
Force  to  assess  the  specific  impact  of  the 
regidation  on  the  region's  School  Limch 
Programs  and  to  determine  whether  it  is 
appropriate  to  establish  some  form  of 
reimbursement  ioi  these  programs. 
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C.  Whether  the  Major  Provisions  of  the 
Order.  Other  Than  Those  Fixing 

Minimum  Prices,  Are  Reasonably 
Designed  To  Achieve  the  Purposes  of 
the  Order 

The  third  provision  of  section  12(a)  of 
the  Compact  requires  that  the  Compact 
Commission  determine  whether  the 
non-price  provisions  of  the  proposed 
rule  would  also  be  in  the  public  interest, 
and,  based  on  the  record  before  it,  the 
Commission  so  finds.  The  Commission's 
assessment  focuses  on  two  conditions: 
assurance  that  the  regulation  does  not 
create  an  incentive  for  dairy  farmers  to 
produce  additional,  surplus  supplies  of 
milk,  and  second,  the  Commission's 
regulation  is  uniform  and  equitable  and 
doM  not  imduly  distort  traditional 
markets  and  marketing  channels.  The 
Compact  Commission  finds  that  both 
conditions  are  met  by  the  final  rule,  as 
amended  from  the  proposed  rule. 

Based  on  their  individual  farm  or 
cooperative  experience  with  production 
over  the  period  January  through  August, 
1997,  several  coounenters  ^^  indicated 
that  the  price  regulation  had  not  created 
an  incentive  for  dairy  farmers  to 
produce  additional,  surplus  supplies  of 
milk.  They  indicated  that  production  for 
either  their  farm  or  their  cooperative 
was  roughly  the  same  in  1997  for  the  8 
month  period  as  for  the  same  period  in 
1996.**  One  dairy  fanner  indicated  that 
in  his  experience,  it  is  low  prices  that 
cause  the  farmer  to  produce  more  milk 
in  order  to  meet  the  monthly  fixed 
commitments  for  farm  expenses.*' 
Similarly,  another  commenter  indicated 
that  the  over-order  producer  price 
would  likely  not  be  an  incentive  for 
increased  production  because  the  farmer 
will  have  a  better  cash  flow  under  the 
regulation  and  can  avoid  the  extra  costs 
of  increasing  production  with  additional 
cows  or  other  strategies.*^ 

Two  commenters  ^^  based  their 
opinion  that  the  regulation  will  not 
elicit  increased  production  on  an 
analysis  of  the  interactive  effect  of  the 


"  Leoa  B«rthiaunie.  St.  AIImiu  Coop..  PH  «t  p.  63 
and  WC:  SaUy  Beach.  IDA.  PH  at  p.  S5:  Douglas 
Carlsoo.  dairy  firmer,  PH  at  p.  102:  David  {aquier. 
dairy  Eanner.  PH  at  p.  137;  Norma  OXeary,  Ct.  Farm 
Bontai.  WC:  Carl  Peterson,  dairy  farmer.  PH  at  p. 
70;  Robert  Wellington.  AgriMark  Coop..  PH  at  p. 
Ill  and  WC. 

**Berthiaume  indicated  in  his  testimony,  PH  at  p. 
S9-64  that  production  for  St.  Albans  Cooperative 
was  the  same  for  January  through  |une.  1997  as  it 
was  for  the  same  period  in  1996.  It  increased  1% 
in  Inly,  1997  and  2.3%  in  August.  1997.  well  below 
the  avonga  incraiao  in  the  20  largest  dairy  states 
wtiich  %»w  S%  and  4.4%,  respectively. 

•^Pataraon.  PH,  p.  70. 

**  Wellington.  WC.  In  his  written  comment,  he 
also  made  the  point  that  farm  prices  regularly  below 
the  costs  of  production  will  not  themselves  generate 
any  long-term  additional  supplies  of  milk. 

"Smith  and  Wellington,  op.  cH. 


compact  over-order  price  when  applied 
in  complement  to  the  Basic  Formula 
Price  (BFP)  of  the  federal  Milk  Market 
Order  #1.  Because  the  current  compact 
over-order  price  of  $16.94  establish^  n 
partial  floor  price  to  the  producer,  the 
supply  and  demand  in  the  New  England 
milkshed,  the  farmer  receives 
appropriate  economic  signals  about  the 
amount  of  production  called  for  by  the 
market.  They  independentiy  conclude ' 
that  this  mechanism  provides  a  more 
stable  price  for  the  producer  while 
allowing  the  natural  mechanisms  of  the 
marketplace  to  influence  supply  and 
demand. 

The  joint  submission  of  Renee  De 
Cues  and  William  Gillmeister,  both 
dairy  economists  for  the  Vermont  and 
Massachusetts  Departments  of 
Agriculture,  respectively,  indicates  that, 
based  on  reported  data,  production 
levels  in  the  region  have  not  changed 
dramatically  since  the  Final  Rule  was 
implemented  on  July  1, 1997.  Based  on 
the  data  they  submitted,  they  conclude 
that  "the  Compact  is  not  stimulating 
production  in  New  York  and 
Pennsylvania  because  from  July  through 
September,  milk  production  in  those 
states  seems  to  have  matched  milk 
production  patterns  for  the  U.S.",  as  a 
whole.  Receipts  for  New  York  and  New 
England,  while  up  over  the  same  period 
in  1996,  were  normal  when  compared  to 
1994  and  1995.  In  their  joint 
submission,  they  report  that  receipts 
from  New  York,  Vermont  and    ' 
Connecticut  increased  by  0.6%,  0.17%, 
and  3.5%,  respectively,  from  July  to 
August,  1997.  Receipts  from  Maine, 
Massachusetts,  New  Hampshire,  and 
Rhode  Island  fell  by  1.6%,  2.1%.  1.4%. 
and  2.4%,  respectively,  fromfuly  to 
August,  1997,  Moreover,  production 
levels  were  considerably  below  the 
average  increase  in  the  national 
production.** 

The  Compact  Commission  notes  that 
the  Commodity  Credit  Corporation 
(CCC)  made  no  purchases  of  surplus 
milk  in  the  region  during  fiscal  year 
1996  or  1997*9  jhe  Commission 
established  a  monitoring  plan  in  the 
May  30,  1997  Final  Rule  that  will  track 
regional  and  national  rates  of 
production  to  determine  whether  the 
regional  rate  of  increased  production  is 
within  0.25%  of  the  national  rate  of 
increased  production.  If  New  England 
production  levels  do  increase  within 
this  range,  then  for  each  such  month, 
the  Commission  will  estimate  the 
potential  cost  of  CCC  surplus  purchases 
of  surplus  which  might  occiir  should 


the  rate  of  regional  increased  production 
exceed  the  national  rate.  The 
Commission  will  retain  a  portion  of  the 
proceeds  of  the  price  regulation 
sufficient  to  cover  such  estimated  costs, 
as  necessary.  See  62  FR  23054.  In  this 
rulemaking,  the  Commission  determines 
that  the  tracking  procedure  and  the  plan 
for  paying  CCC  for  any  surplus 
purchases  are  still  the  most  viable  and 
reasonable  method  for  dealing  with  any 
increased  production  in  the  region. 

On  the  basis  of  this  record,  the 
Compact  Commission  concludes  that 
neither  additional  supplies  nor  surplus 
production  has  occurred  to  date  nor 
does  it  expect  any  to  occur  under  an 
extension  of  the  Compact  over-order 
price  regulation.  The  Commission  will 
continue  the  tracking  procedures 
established  under  the  current  regulation 
to  monitor  production,  so  as  to  allow 
appropriate  action  should  an 
unanticipated  change  in  production 
patterns  occur.  62  FR  23054.  Pursuant  to 
section  9(f)  *>  of  the  Compact,  the 
Commission  finds  that  it  is  not  now 
necessary  to  take  any  action  to  ensure 
that  the  over-order  price  does  not  create 
an  incentive  for  producers  to  generate 
additional  supplies  of  milk.  If  the 
monitoring  procedures  indicate  the 
need  for  such  action,  the  Commission 
will  take  the  necessary  and  feasible 
action,  as  appropriate,  to  reimburse  the 
Commodity  Credit  Corporation  for  any 
purchases  of  resulting  surplus 
supplies.^' 

One  commenter^  suggested  an 
amendment  to  the  codified  regulations 
that  would  establish  a  method  for 
assessing  pro  rata  all  pooled  producers 
for  a  three  montb  period  for  the  purpose 
of  any  retroactive  payment  to  the 
Commodity  Credit  Corporation  for 
surplus  purchases.  The  Commission's 
response  is  that,  should  payments  at  the 
end  of  the  fiscal  year  to  the  commodity 
Credit  Corporation  be  necessary  and 
appropriate,  the  entire  prt)ducer  pool 
ought  to  bear  those  costs,  when 
incurred.  This  mechanism  provides  an 
added  disincentive  for  over-production 


■*Leon  Craves.  Commissiooer.  Vt.  Oept.  of 
Agriculture.  Food  and  Marfcals.  WC 
••Wellington.  WC 


•"When  establishing  a  compact  over-order  price, 
the  commission  shall  take  such  action  as  necessary 
and  feasible  to  ensure  that  the  price  does  not  create 
an  incentive  for  producers  to  generate  additional 
supplies  of  milk."  Compact,  section  9(f). 

*'  "Before  the  end  of  each  fiscal  year  that  a 
Compact  price  regulation  is  in  effect,  the  Northeast 
Interstate  Dairy  Compact  Commission  shall 
compensate  the  Commodity  Credit  Corporation  for 
the  cost  of  any  purxJiases  of  milk  and  milk  products 
by  the  Corporation  that  result  from  the  projected 
rate  of  increase  in  milk  production  for  the  fiscal 
year  within  the  Compact  region  in  excess  of  the 
projected  national  average  rate  of  the  increase  in 
milk  production,  as  determined  by  the  Secretary  (of 
Ajriculturel.  •  7  U.S.C.  7256(6). 

"  Leon  Berthiaume,  WC 
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by  the  pool  producers  appropriate  under 
Section  9(e}  of  the  (Compact. 

The  inquiry  on  the  secontl  condition 
centers  on  the  technical  provisions, 
cunrenUy  codified  in  7  CFR  parts  1300, 
1301,  and  1303-1307.  These  provisions 
establish  the  definitions  and  procedures 
for  the  assessment  of  price  regulation 
collection  from  processors  and 
disbursements  to  producers.  The 
Commission  finds,  generally,  that  these 
provisions  continue  to  ensure  uniform 
and  equitable  administration  of  the 
price  regulation.  The  provisions 
continue  to  be  patterned  closely  upon 
the  imderlying  federal  Milk  Market 
Order  #1,  as  they  were  when  .adopted  on 
May  30.  1997.  62  FR  29637.  "ftiey  are 
designed  to  and  have,  in  fact,  worked 
since  July  1,  1997  in  complement  to  the 
Market  Order  with  the  direct,  technical 
assistance  of  the  Market  Order  #1 
Administrator's  office. 

In  response  to  the  Ckjmpact 
Commission's  proposal  to  extend  and 
amend  generally  the  current  provisions 
of  the  regulation,  a  number  of  comments 
were  received  at  both  the  public  hearing 
and  in  later  written  submissions.  To 
allow  later  written  comment  on  a 
number  of  technical  administrative 
issues,  the  Compact  Regulation 
Administrator '3  suggested  in  his 
testimony  at  the  September  24, 1997 
public  hearing,  that  an  additional 
criteria  be  added  to  7  CFR  1301.11(b). 
relating  to  qualifying  as  a  producer 
under  the  regulation,  to  include  having 
moved  milk  into  the  regulated  area  for 
more  than  half  the  days  during 
December  of  1997.  The  current  rule 
provides  that  any  dairy  farmer  who 
moved  milk  into  New  England  in 
December  of  1996  for  over  half  of  the 
days  on  which  he  or  she  shipped  milk 
qualified  for  the  over-order  producer 
price.  This  reflects  the  traditional 
parallel  provision  of  the  federal  Milk 
Market  Order  for  qualifying  for  pooling 
during  a  specific  time  period  of  each 
year.**  Those  who  qualify  during  this 
specific  period  have  demonstrated  that 
they  are  traditionally  associated  the 
regional  milkshed.  The  Commission 
finds  it  reasonable  and  consistent  to 
provide  a  parallel  one  month  qualifying 
period  for  December  of  1997  added  to 
December  of  1996.  It,  therefore,  amends 
7  CFR  1301.11(b)  to  insert  "and 
December  1997"  after  December,  1996 
in  the  current  regulation. , 

The  same  commenter  also  suggested 
that  7  CFR  1301.11(b)  be  further 


•^  Carmen  L.  Ross,  Compact  Regulation 
Administrator,  PH  at  pp.  44-55. 

••Under  the  federal  Milk  Market  Order  »1 
regulatory  provisions,  producers  qualify  who  ship 
milk  for  over  half  of  the  days  in  July  through  August 
each  year. 


amended  by  adding  a  provision  that 
would  limit  the  total  amount  of  milk  at 
a  jkkjI  plant  eligible  to  qualify  out  of 
region  producers  to  the  total  bulk 
receipts  of  fluid  milk  products  less  the 
total  bulk  transfers  of  fluid  milk 
products  (not  including  bulk  ti-ansfers  of 
skimmed  milk  and  condensed  milk). 

The  principal  criterion  for  qualifying 
a  producer  for  the  over-order  producer 
price  is  whether  the  fanner  has 
committed  to  supply  the  Compact  area 
milkshed.  Out  of  area  producer  milk 
being  shipped  into  a  (Jompact  area  pool 
plant  and  tiien  transferred  out  of  the 
plant  for  distribution  outside  of  the 
regulated  area  does  not  meet  that 
criteria.  The  commenter  noted  that, 
imder  the  current  version  of  this 
section,  milk  could  be  shipped  into  a 
pool  plant  only  to  qualify  the  producer 
for  the  Compact  over-order  producer 
price.  The  Commission  finds  that  the 
suggestion  deals  adequately  witb  this 
problem  and  is  consistent  with  the 
principal  criteria  for  producer 
qualification  of  a  demonstrated 
commitment  to  supply  the  New  England 
milkshed.  There  are,  however, 
additional  problems  associated  with  this 
suggested  provision. 

Another  commenter  '*  advocated  that 
the  current  rule  not  be  amended  and 
that  the  current  treatment  of  plant 
diversions  be  left  in  place,  to  parallel 
the  treatment  under  the  federal  Milk 
Market  Order.  He  pointed  out  that  plant 
diversions  are  part  of  everyday  life  in  all 
regions  of  the  country  and  that  these 
diversions  are  required  by  a  variety  of 
circumstances.  A  third  commenter'* 
pointed  out  that  it  would  be  unfair  to   ' 
penalize  the  out  of  area  producers  and 
prevent  their  qualification  because 
business  necessity  at  the  plant  required 
that  producer's  milk  be  transferred  on 
any  particular  day.  He  suggested  that 
"reloading"  occurs  for  a  variety  of 
reasons,  among  which  are  varying 
seasonal  demand  and  supply  in  the 
milkshed.  and  that  a  pMsrcentage  limit  on 
bulk  milk  transfers  for  purposes  of 
qualifying  out  of  region  producers  could 
solve  the  problem  while  not  distorting 
normal  business  practice. 

A  dairy  processor  from  New  York  9^ 
identified  a  somewhat  related  concern 
with  regard  to  the  current  rules  for 
qualified  out  of  region  producers  whose 
milk  is  shipped  to  a  pool  plant  in  the 
regulated  area  with  sales  outside  the 
regulated  area  in  competition  with  the 
New  York  processor.  According  to  the 


37. 


■Eugene  Madill.  CEO,  Dairylea  Coop.,  Hi  at  p. 


••Wellington.  PH  at  p.  109  and  WC 
•'Gary  Dake.  Vice-President.  Stewart's  Pnx:essiog 
Corp..  Saratoga  Springs,  NY,  WC 


commenter.  the  New  York  processing 
facilify  must  piatch  the  over-order 
producer  price  paid  by  the  New 
England-based  pool  plant  to  qualified 
New  York  producers  in  order  to  assure 
maintenance  of  raw  product  supply. 
According  to  the  commenter,  this 
payment  raises  the  New  York 
processor's  costs  compared  with  the 
New  England  processing  facility's  costs. 

This  comment  raises  a  similar 
concem  to  that  presented  with  regard  to 
bulk  transfers,  in  that  new  milk  is  being 
pooled  which  is  not  traditionally 
associated  with  the  pool  for  the 
regulated  New  England  area.  The 
Commission  responds  to  this  comment 
by  amending  the  regulation  to  limit 
producer  qualification  in  some 
instances  with  regard  to  milk  utilized 
for  sales  outside  the  region.  All  out  of 
region  producers  historically  associated 
with  the  milkshed  for  the  region,  or 
those  providing  supply  in  December 
1996  and  1997,  will  qualify  on  that 
basis.  Newly  supplying  producers, 
however,  will  qualify  only  to  the  extent 
that  their  receiving  plant  has  sales  in  the 
regulated  region  attributable  to  such 
new,  additional,  supply. 

In  recognition  of  the  problem  to 
which  Ross's  suggested  amendment  is 
addressed,  to  reflect  the  need  to 
accommodate  reloading  as  a  current 
business  practice  for  balancing  milk 
supplies  tp  fit  consumer  needs  and 
available  plant  capacify,  and  to  correct 
the  problem  pointed  out  by  the  New 
York  processes',  the  Compact 
Commission  adopts  two  new  provisions 
in  §  1301.11(b)  which  will: 

(a)  restrict  a  handler's  ability  to 
increase  its  out  of  region  producer 
supply  not  traditionally  associated  with 
regulated  area,  by  limiting  the  out  of 
region  producer  qualification  to  only 
10%  of  the  milk  received  from  those 
producers  but  subsequentiy  reloaded 
and  transferred  in  bulk  for  disposition 
out  of  the  region;  and  will: 

(b)  provide  for  minimization  or 
elimination  of  qualification  of  out  of 
region  producers  whose  milk  is  shipped 
to  a  pool  plant  that  packages  the  milk 
for  sale  outside  of  the  regulated  area, 
solely  for  such  sales. 

To  reflect  the  decisions  of  the 
Compact  Commission  to  include  these 
new  provisions,  7  CFR  1301.11  (b)  is 
amended  as  indicated  infra  in 
"Codification  in  Code  of  Federal 
Regulations". 

One  commenter'*  suggested  that  the 
five  month  qualifying  period  be  reduced 
to  3  months  to  allow  more  out  of  region 
producers  to  take  advantage  of  the  over- 
order  producer  price.  Another 


•Garry  Warran,  PH  at  p.126. 
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commenter,"  however,  advocated  that 
the  qualifying  period  remain  at  the  five 
months  required  by  the  current 
provision.  The  Com|>act  Commission's 
response  to  these  comments  is  that  the 
five  month  period  is  a  reasonable 
measure  of  a  producer's  initial 
commitment  to  supply  the  New  England 
milk  pool.  The  Commission  concludes 
that  the  current  provision  with  the 
suggested  amendments  adopted  above 
ensures  equitable  and  uniform  treatment 
of  out  of  region  producers.  The 
Commission,  therefore,  will  continue 
the  cxirrent  five  month  requirement  in  7 
CFR  1301.11(b). 

A  previous  conmienter  '™  suggested 
another  amendment  to  clarify  the 
current  regulation  in  7  CFR  1304.5 
dealing  with  the  classification  of  milk. 
He  suggested  deleting  the  current 
provision  at  §  1304.5(a)  and  adding  a 
new  subsection  (a)  to  clarify  that  fluid 
milk  products  which  had  been  pooled  at 
a  New  England  pool  plant  and  shipped 
to  a  partially  regulated  plant  will  be 
attributed  only  to  the  pool  plant.  This 
siiggestion  ensures  that  milk  already 
subject  to  the  Compact  over-order 
obligation  at  the  pool  plant  will  not 
again  be  subject  to  the  obligation  at  a 
partially  regulated  plant  to  which  it  is 
later  shipped. 

Although  no  double  billing  has 
occunred  under  the  current  provision, 
this  clarification  will  ensure  that  it 
cannot  happen.  There  was  no  c6mment 
opposing  this  suggestion. 

"rhe  Compact  Commission  agrees  that 
the  current  provision  should  be  clarified 
to  ensure  uniform  and  equitable 
administration  of  the  regulation.  The 
Commission,  therefore,  adopts  the 
amendment  to  delete  the  current 
language  at  7  CFR  1304.5(a)  and  to 
replace  it  with  a  new  subsection  (a)  as 
is  indicated  infra  in  "Codification  in 
Code  of  Federal  Regulations." 

The  Commission  notes  that  the 
current  codified  provision  at  §  1305.1 
establishing  the  Compact  over-order 
Qass  I  price  does  not  include  the  dollar 
amount  adopted  by  the  Commission  on 
May  30,  1997.  Because  of  the  need  for 
clarity  in  the  codified  regulations,  the 
Compact  Commission  amends  that 
section  to  include  reference  to  the  new 
Compact  over-order  price  of  $16.94,  as 
indicated  infra  in  "Codification  in  Code 
of  Federal  Regulations." 

The  same  commenter  suggested  that  7 
CFR  1306.1  and  1306.2  be  amended  to 
establish  a  parallel  exemption  from 
regulation  with  that  of  the  federal  Milk 
Market  Order  #1  for  any  dairy  processor 
who  handles  less  than  an  average  of  300 


quarts  per  day.  He  points  out  that  these 
limited  amounts  of  milk  should  be 
excluded  from  the  ComfMct  pool  as  a  de 
minimus  exemption  because  of  the 
relatively  small  amounts  of  the  Compact 
over-order  obligation  and  consequent 
producer  price  distribution.  There  was 
no  further  comment  received  on  this 
sumestion. 

nae  Compact  Commission  finds  merit 
in  the  suggestion  as  a  way  to  simplify 
administration  of  the  regulation  and  to 
reflect  the  practice  under  the  federal 
Milk  Market  Order  system.  The 
Commission,  therefore,  amends  7  CFR 
1306.1  and  1306.2  as  is  indiceted  infra. 
"Codification  in  Code  of  Federal 
Regulations." 

The  same  commenter  pointed  out 
that,  in  the  notice  of  final  rule,>°'  the 
Compact  Commission  adopted  the 
requirement  of  a  formal  agreement  for  a 
reimbursement  system  between  the 
Commission  and  the  State  WIC  Program 
directors,  to  be  approved  by  the  Food 
and  Consumer  Service  of  the  USDA. 
that  will  ensure  reimbursement  of  any 
additional  costs  incurred  by  those 
programs  because  of  the  over-order 
price  regulation,  the  requirement  was 
inadvertentiy  omitted  from  the 
codification.  In  the  same  final  rule 
notice,  the  Commission  had  also 
approved  the  establishment  of  a 
Commission  reserve  account  for 
reimbursement  of  anticipated  WIC 
Program  costs. 

As  explained  in  the  prior  finding 
analysis,  the  Commission  has 
reestablished  and  extended  the  WIC 
reimbursement  system.'*"  The 
Commission,  therefore,  amends  7  CFR 
1306.3  to  add  a  new  subsection  (b). 

In  addition,  the  Compact  Commission 
notes  that,  although  it  adopted  a 
mechanism  for  reserving  funds  to  cover 
any  costs  to  be  reimbursed  to  the 
Commodity  Credit  Corporation  for 
surplus  purchases  in  its  Proposed  and 
Final  Ride,'<>3  it  did  not  include  any 
provision  in  the  codified  regulations.  To 
address  that  omission,  the  Commission 
amends  7  CFR  1306.3  further  to  add  a 
new  subsection  (c)  and  to  redesignate 
the  remaining  subsections  to  be  (d) 
through  (f),  as  indicated  infra  in 
"Codification  in  Code  of  Federal 
Regulations." 

The  same  commenter  also  suggested 
changes  needed  to  7  CFR  1307.1  both  to 
accommodate  new  references  required 
by  the  above  amendments  and  to  correct 
the  language.  There  was  no  additional 
comment  on  these  suggestions.  The 
Commission  adopts  these  suggestions 


"Wellington.  WC 
loocarmMi  L.  Rom.  Id. 


101 62  FR  29630. 

'"  See:  Ducuasion  of  the  WIC  Programs,  >upra. 

•«62  FR  230S4  and  29638. 


and  amends  7  CFR  1307.1,  as  indicated 
infra  in  "Codification  in  Code  of  Federal 
Regulations." 

The  same  commenter  suggested 
changes  to  7  CFR  1307.2  to  clarify  the 
intent  and  to  delete  subsection  (c) 
which  is  not  needed.  There  were  no 
additional  conunents  on  this  suggestion. 
The  Compact  Commission  agrees  with 
the  comments  and  amends  7  CFR  1307.2 
by  deleting  (c)  in  its  entirety  and 
amending  (b)  (1)  and  (2),  as  indicated 
infra  in  "Codification  in  Code  of  Federal 
Regulations." 

This  same  commenter's  last 
suggestion  for  changes  to  the  codified 
provisions  of  the  regulation  was  to 
amend  7  CFR  1307.4  to  exclude  milk  at 
a  partially  regulated  plant  that  was 
diverted  from  a  pool  plant,  where  it  was 
already  pooled  for  purposes  of  the 
Compact  over-order  price  obligation. 
There  was  no  additional  comment  on 
this  suggestion.  Because  this 
amendment  will  ensure  that  the  price 
obligation  not  be  assessed  twice  on  the 
same  milk,  the  Commission  adopts  the 
suggestion  and  amends  7  CFR  1307.4(f), 
as  indicated  infra  in  "Codification  in 
Code  of  Federal  Regulations." 

Another  commenter  '°*  suggested  an 
amendment  to  7  CFR  1304.4(aHii)  to 
avoid  the  assessment  of  the  over-order 
obligation  on  a  cooperative  for  bulk 
milk  which  the  cooperative  ships  to 
other  pool  or  partially  regulated  plants. 
He  points  out  that  under  the  current 
regulation  the  cooperative  and  its 
membership  are  financially  responsible 
for  the  assessment  for  which  the 
receiving  plant  is  billed  by  the 
cooperative  and  which  will  ultimately 
be  paid  by  the  receiving  plant.  He 
suggests  that  it  is  more  appropriate  that 
the  second  processing  plant  be 
financially  responsible  than  the  farmer 
cooperative. 

The  Compact  Commission's  response 
is  that  the  over-order  price  obligation  is 
imposed  on  this  particular  cooperative 
as  a  processor  operating  a  compact  pool 
plant.  It  is  a  traditional  technique  of 
milk  market  regulation  to  impose  the 
obligation  on  the  pool  plant  that 
receives  the  milk  from  the  producer.  It 
is,  therefore,  appropriate  that  the 
cooperative  continue  to  be  responsible 
for  the  obligation  as  the  operator  of  the 
receiving  pool  plant. 

With  these  aojiendments  to  the  current 
codified  provisions  of  the  price 
regulation,  the  Commission  finds  that 
the  major  provisions  of  the  order,  other 
than  those  fixing  minimum  prices,  are 
reasonably  designed  to  achieve  the 
purposes  of  the  order. 


■«*Laon ).  Beithiaume,  WC 
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Finally,  the  Compact  Commission 
concludes  that  the  administrative 
assessment  of  $0,032  per 
hundredweight  of  milk  on  all  route 
dispositions  of  class  I  fluid  milk  in  the 
territorial  region  of  the  six  New  England 
states  should  be  extended  in  order  to 
finance  the  budgeted  costs  for 
administration  of  the  Compact 
Commission's  regulations  through  the 
effective  period  of  the  rule.  The 
Commission  notes  that  the  additional, 
start-up  assessment  of  approximately 
$0,013  per  hundredweight  presenUy 
imposed  will  expire  wiUi  final  payment 
in  December  of  1997. 

m.  Required  Findings  of  Fact 

Pursuant  to  Compact  Article  V.   *; 
Section  12,  the  Compact  Commission 
hereby  finds: 

(1)  That  the  public  interest  will  be 
served  by  the  continuation  of  minimum 
prices  in  the  amount  of  $16.94  (Zone  1) 
to  dairy  farmers  under  Article  IV  for  the 
period  January  1, 1998  through 
termination  of  the  Compact  enabling 
legislation. 

(2)  That  a  level  price  of  $16.94  (Zone 
1)  will  assure  that  producers  receive  a 
price  sufficient  to  cover  thefr  costs  of 
production  and  will  elicit  an  adequate 
supply  of  milk  for  the  inhabitants  of  the 
regulated  area  and  for  manufacturing 
purposes. 

(3J  That  the  major  provisions  of  the 
order,  other  than  those  fixing  minimum 
milk  prices,  are  in  the  public  interest 
and  are  reasonably  designed  to  achieve 
the  puiposes  of  the  order. 

(4j  That  the  terms  of  the  proposed 
price  regulation  were  approved  by 
producers  by  referendum. '<» 


'"Section  13  of  die  Compact  requires  that  the 
Commission  conduct  a  referendum  among 
producers  and  that,  at  least,  two-thirds  of  the  voting 
producers  approved  the  regulation.  A  separate 
notice  in  the  Federal  Register  certifies  the  resulu 
of  Ihe  referendum  pursuant  to  the  following 
Referendum  Approval  Certification  Procedure: 

The  Compact  Commission  resolves  and  adopts 
this  procedure  for  certifying  whether  the  price 
regulation  adopted  by  this  final  rule  has  been  duly 
approved  by  producer  refarendum  in  accordance 
with  Compact  Article  V,  section  12. 

is  hereby  designated  as  "Referendum 

Agent"  and  authorized  to  administer  this 
procedure. 

The  designated  Referendum  Agent  shall: 

1.  Verify  all  ballots  with  respect  to  timeUness, 
producer  eligibility,  cooperative  identification, 
authenticity  and  other  steps  taken  to  avoid 
duplication  of  ballots.  Verification  of  ballots  shall 
include  those  cast  individually  by  block  vote. 
Ballots  determined  by  the  Referendum  Agent  to  be 
invalid  shall  be  marked  "disqualified"  with  a 
notation  of  the  reason  for  disqualification. 
Disqualified  ballots  shall  not  be  considered  in 
determining  approval  or  disapproval  of  the 
regulation. 

2.  Compute  and  certify  the  following: 

A.  The  total  number  of  ballots  cast. 

B.  The  total  number  of  ballots  diaqualifiad. 


List  of  Subjects  in  7  CFR  Parts  1300, 
1301, 1303-1307 

Milk. 

Codification  in  Code  of  Federal 
Regulations 

For  reasons  set  forth  in  the  preamble, 
the  Compact  Commission  amends  tide 
7,  chapter  XIII.  as  follows: 

PART  1301— OERNinONS 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 


^^ 


Authority:  7  U.S.C.  7256 

2.  In  §  1301.11,  paragraph  (b)  is 
revised  to  read  as  follows: 

f  1301.11    Producer. 

*        •        *        •        • 

(b)  A  dairy  jEarmer  who  produces  milk 
outside  of  the  regulated  area  that  is 
moved  to  a  pool  plant,  provided  that  on 
more  than  half  of  the  days  on  which  the 
handler  caused  mUk  to  be  moved  from 
the  dairy  farmer's  farm  during  December 
1996  and  December  1997,  all  of  that 
milk  was  physically  moved  to  a  pool 
plant  in  the  regtdated  area.  Or:  to  be 
considered  a  qualified  producer,  on 
more  than  half  of  the  days  on  which  the 
handler  caused  milk  to  be  moved  from 
the  dairy  farmer's  faml  during  the 
ciurent  month  and  for  five  (5)  months 
subsequent  to  July  of  the  preceding 
calendar  year,  all  of  that  milk  must  have 
moved  to  a  pool  plant,  provided  that  the 
total  amoimt  of  milk  at  a  pool  plant 
eligible  to  qualify  producers  who  did 
not  qualify  in  December  1996  and 
December  1997  shall  not  exceed  the 
total  bulk  receipts  of  fluid  milk  products 
less: 

(1)  Producer  receipts  as  described  in 
paragraph  (a)  of  this  section  and 
producer  receipts  as  described  in 
paragraph  (b)  of  this  section  who  are 
qualified  based  on  December  1996  and 
December  1997; 


C  The  total  number  of  verified  ballots  cast  in 
favor  of  the  price. 

D.  The  total  number  of  verified  ballots  cast  in 
opposition  to  the  price  regulation. 

E.  Whether  two-thirds  of  all  verified  ballots  wan 
cast  in  the  affirmative. 

3.  Report  to  the  Executive  Director  of  the 
Compact  Commission  the  certified  computations 
and  results  of  the  referendum  under  Section  2. 

4.  At  the  completion  of  his  or  her  work,  seal  all 
ballots,  including  the  disqualified  ballots,  and  shall 
submit  a  final  report  to  the  Executive  Director 
stating  all  actions  taken  in  connection  with  the 
referendum.  The  final  report  shall  include  all 
ballots  cast  and  all  other  information  furnished  to 
or  compiled  by  the  Referendum  Agent. 

The  ballots  cast,  the  identity  of  any  person  or 
cooperative,  or  the  matuter  in  which  any  person  or 
cooperative  voted,  and  all  information  furnished  to 
or  compiled  by  the  Referendum  Agent  shall  be 
regarded  as  confidential. 

The  Executive  Director  shall  publish  the  certified 
resulu  of  the  referendum  in  the  Federal  Register. 


(2)  90%  of  the  total  bulk  transfers  of 
fluid  milk  products  (not  including  bulk 
transfers  of  skimmed  milk  and 
condensed  milk)  disposed  outside  of  the 
regulated  area;  and 

(3)  100%  of  packaged  fluid  milk 
products  disposed  outside  of  the 
regidated  area. 


PART  1304— CLASSIFICATION  OF 
MHLK 

1.  The  authority  for  part  1304 
continues  to  read  as  follows: 

Anthoiity:  7  U.S.C  7256. 

2.  In  §  1304.5,  paragraph  (a)  is  revised 
to  read  as  follows: 

S1304.5    Claeslficatlon  of  produow^  milk  ai 
a  pertiaUy  reguMed  plam. 

•  •        *        •        • 

(a)  Subtract  fit>m  the  total  pounds  of 
fluid  milk  products  in  Class  I  the 
pounds  of  fluid  milk  products  in: 

(1)  Receipts  of  Class  I  fluid  milk 
products  from  pool  plants  if  reported 
and  classified  Class  I  by  the  pool  plant; 

(2)  Disposition  of  Class  I  fluid  milk 
products  outside  of  the  regulated  area; 

(3)  Receipts  of  exempt  fluid  milk 
products  piusuant  to  Section  1301.13 
(a),  (b),  and  (c)  of  this  Chapter. 

•  •        •        •        • 

PART  1 305— CLASS  PRICE 

1.  The  authority  citation  for  part  1305 
continues  to  read  as  follows: 

Aathority:  7  U.S.C  7256. 

2.  Section  1305.1  is  revised  to  read  as 
follows: 

f  1305.1    ComfMct  over-order  dan  I  prtoe 
and  oompeet  overHNder  oMigatlon. 

The  compact  over-order  Class  I  price 
per  hundredweight  of  milk  shall  be  as 
follows: 

(a)  The  class  I  price  shall  be  $16.94 
per  himdredweighL 

(b)  The  compact  over-order  obligation 
shall  be  computed  as  follows: 

(1)  The  compact  Class  I  price  ($16.94); 

(2)  Deduct  Federal  Order  #1  Zone  1. 
Class  I  price; 

(3)  The  remainder  shall  be  the 
compact  over-order  obligation. 

PART  1306— COMPACT  OVER^RDER 
PRODUCER  PRICE 

1.  The  authority  for  part  1306 
continues  to  read  as  follows: 

Authority:  7  U.S.C  7256. 

2.  Sections  1306.1, 1306.2,  and  1306.3 
are  revised  to  read  as  follows: 
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f1S06Ll    Handler's  valu*  of  mim  for 
oomputtng  basic  over-ortler  producer  prica. 

For  the  purpose  of  computing  the 
basic  over-order  producer  price,  the 
compact  conunission  shall  determine 
for  Mch  month  the  value  of  milk  of  each 
handler  with  respect  to  each  of  the 
handler's  pool  plants  and  of  each 
handler  described  in  §  1301.9  (d)  of  the 
chapter  with  respect  to  milk  that  was 
not  received  at  a  pool  plant,  as  directed 
in  this  section.  Any  pool  plant  that  does 
not  exceed  a  daily  average  of  300  quarts 
of  disposition  in  the  compact  regulated 
area  in  the  month  shall  not  be  subject 
to  the  compact  over-order  obligation. 
The  total  assessment  for  each  handler  is 
to  be  calculated  by  multiplying  the 
poimds  of  Class  I  fluid  milk  products  as 
determined  pursuant  to  §  1304.1  (a)  by 
the  compact  over-order  obligation. 

11900.2    Partiaily  rsgulalsd  plant 
oparalof's  value  of  inHk  tor  coinpuMnQ 
basic  over  ordsr  producer  prtoa. 

For  the  purpose  of  computing  the 
basic  over-order  producer  price,  the 
compact  commission  shall  determine 
for  each  month  the  value  of  milk 
disposition  in  the  regulated  area  by  the 
operator  of  a  partially  regulated  plant  as 
directed  in  this  section.  Any  partially 
regiilated  plant  that  does  not  exceed  a 
daily  average  of  300  quarts  of 
disposition  in  the  compact  regulated 
area  in  the  month  shall  not  be  subject 
to  the  compact  over-order  obligation. 
The  total  assessment  for  each  handler  is 
to  be  calculated  by  multiplying  the 
pounds  of  Class  I  fluid  milk  products  as 
determined  pursuant  to  §  1304.1  (a)  of 
this  chapter  by  the  compact  over-order 
obligation. 

§  130C3    CompuiaUoii  o(  baste  owar-oidsr 
praouoar  prtoa. 

The  compact  commission  shall 
compute  the  basic  over-order  producer 
price  per  hundredweight  applicable  to 
milk  received  at  plants  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1306.1  and 

§  1306.2  of  this  chapter  for  all  handlers 
from  whom  the  compact  commission 
has  received  at  the  Compact 
Commission's  office  prior  to  the  9th  day 
after  the  end  of  the  month  the  reports 
for  the  month  prescribed  in  §  1303.1  and 
the  payments  for  the  preceding  month 
required  imder  §  1307.3  (a)  of  this 
chapter. 

(b)  Subtract  3%  of  the  total  value 
computed  pursuant  to  paragraph  (a) 
above  for  the  purpose  of  retaining  a 
reserve  for  WIC  pursuant  to  the  Formal 
Agreement  for  reimbursement  of  WIC 
Program  costs  entered  into  between  the 
Commission  and  the  six  New  England 
State  WIC  Program  Directors,  as 


approved  by  the  Food  and  Consumer 
Service  of  the  United  States  Department 
of  Agriculture  (USDA): 

(c)  In  any  month  when  the  average 
percentage  increase  in  production  in  the 
regulated  area  comes  within  0.25  of  the 
average  percentage  increase  in 
production  for  the  nation,  subtract  from 
the  total  value  computed  pursuant  to 
paragraph  (a)  above,  for  the  purpose  of 
retaining  a  reserve,  an  amount  estimated 
by  the  Commission  in  consultation  with 
the  USDA  for  anticipated  costs  to 
reimburse  the  Commodity  Credit 
Corporation  (CCC)  at  the  end  of  its  fiscal 
year  for  any  surpltis  milk  purchases. 
Should  those  funds  not  be  needed 
because  no  surplus  purchases  were 
made  by  the  CCC  at  the  end  of  its  fiscal 
year,  it  is  to  be  disbursed  as  follows: 

(1)  Any  producer  who  has  received 
payment  from  a  handler  pursuant  to 

S  1307.4  shall  become  eligible  to  receive 
a  pro  rata  disbursement  by  submitting  to 
the  Commission  documentation  that  the 
producer  did  not  increase  production  of 
milk  during  and  after  the  month  on 
which  the  regional  rate  of  production 
increase  met  or  exceeded  the  national 
rate  of  production  increase,  as  compared 
to  the  same  period  in  the  preceeding 
year.  Such  documentation  shall  be  filed 
with  the  Commission  not  later  than  45 
days  after  the  end  of  the  fiscal  year. 

(2)  The  Commission  shall  calculate 
the  amount  of  refund  to  be  provided  to 
each  eligible  producer  by  taking  into 
account  the  total  amount  of  retained 
proceeds,  the  total  production  of  milk 
by  all  producers  eligible  for  refunds, 
and  the  total  amount  of  production  by 
each  eligible  producer. 

(d)  Aod  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  balance 
of  the  producer-settlement  fund  at  the 
close  of  business  on  the  8th  day  after  the 
end  of  the  month; 

(e)  Divide  the  resulting  amount  by  the 
siun  of  the  following  for  all  handlers 
included  in  these  computations: 

(1)  The  total  hundredweight  of 
producer  milk; 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1306.2(a);  and 

(f)  Subtract  not  less  than  four  (4)  cents 
nor  more  than  five  (5)  cents  for  the 
purpose  of  retaining  a  cash  balance  in 
the  producer-settlement  fund.  The  result 
shall  be  the  basic  over-order  producer 
price  for  the  month. 

PART  1307— PAYMENTS  FOR  MILK 

1.  The  authority  citation  for  part  1307 
continues  to  read  as  follows: 

ABthortty.  7  U.S.C  7256. 

2.  Sections  1307.1  and  1307.2  are 
revised  to  read  as  follows: 


f  1307.1    Producar-aettlamsm  fund. 

(a)  The  compact  commission  shall 
establish  and  maintain  a  separate  fund 
known  as  the  producer-settlement  fund. 
It  shall  deposit  into  the  fund  all 
amounts  received  from  handlers  under 
§  1307.3,  S  1307.7,  and  §  1307.8  of  this 
Chapter  and  the  amount  subtracted 
under  §  1306.3(f).  It  shall  pay  from  the 
fund  all  amounts  due  handlers  under 

§  1307.3,  §  1307.7.  and  §  1307.8  and  the 
amount  added  under  §  1306.3(d)  subject 
to  their  right  to  ofiset  any  amounts  due 
from  the  handler  imder  these  sections 
and  under  §  1308.1  of  this  chapter. 

(b)  All  amoimts  subtracted  under 
§  1306.3(f),  including  interest  earned 
thereon,  shall  remain  in  the  producer- 
settlement  fund  as  an  obligated  balance 
until  it  is  withdrawn  for  the  purpose  of 
effectuating  §  1306.3(d). 

(c)  The  compact  commission  shall 
place  all  monies  subtracted  under 

§  1306.3(b),  1306.3(c).  and  1306.3(f)  in 
an  interest-bearing  bank  account  or 
accounts  in  a  bank  or  banks  duly 
approved  as  a  Federal  depository  for 
such  monies,  or  invest  them  in  ^ort- 
term  U.S.  Government  securities. 

§  1307,2    Handiars'  preducer-asMlanMiil 
fund  debits  and  cradHs. 

On  or  before  the  15th  day  after  the 
end  of  the  month,  the  compact 
commission  shall  render  a  statement  to 
each  handler  showing  the  amount  of  the 
handler's  producer-settlement  fiind 
debit  or  credit,  as  calculated  in  this 
section. 

(a)  The  producer-settlement  fund 
debit  for  each  plant  and  each 
cooperative  association  in  its  capacity  as 
a  handler  under  §  1301.9  (d)  of  this 
chapter  shall  be  the  value  computed 
pursuant  to  §§  1306.1  and  1306.2. 

(b)  The  producer-settlement  fimd 
credit  for  each  plant  and  each 
cooperative  association  in  its  capacity  te 
a  handler  under  §  1301.9  (d)  shall  be 
computed  as  specified  in  this  paragraph. 

(1)  Multiply  the  quantities  of 
producer  milk  that  were  reported  by 
pool  plants  pursuant  to  §  1303.1  and  the 
quantities  or  route  disposition  in  the 
marketing  area  by  partially  regulated 
plants  for  which  a  value  was 
determined  pursuant  to  §  1306.2(a)  by 
the  basic  over-order  producer  price 
computed  under  §  1306.3. 

(2)  For  any  cooperative  association  in 
its  capacity  as  a  handler  under  §  1301.9 
(d),  midtiply  the  quantities  of  all 
producer  milk  reported  pursuant  to 

§  1303.1(c)  by  the  basic  over-order 
producer  price  computed  under  . 
$1306.3. 

3.  In  §  1307.4,  paragraph  (f)  is  revised 
to  read  as  follows: 
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11307.4    Payments  to  producers. 
*        •        •        *        • 

(f)  At  a  partially  regulated  plant  each 
handler  shall  make  payments,  on  a  pro 
rata  basis,  to  all  producers  and  dairy 
formers  for  milk  (excluding  diverted 
pool  producer  milk)  received  from  them 
during  the  month,  the  payment  received 
pursuant  to  §  1307.3  (b). 
Daniel  Smith. 
Executive  Director. 

(FR  Doc.  97-30602  FUed  11-24-97;  8:45  am] 
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NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Chapter  XHI 

Rasutts  of  Producar  Rafarendum 

AQBICY:  Northeast  Dairy  Compact 

Commission. 

ACTION:  Notice  of  referendum  results. 


:  On  October  23, 1997,  the 
Northeast  Dairy  Compact  Commission 
adopted,  by  final  rule,  an  extension  of 
the  current  over-order  price  regulation 
through  the  termination  of  the  Compact 
enabling  legislation, *  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  To  become  effective, 
the  extension  of  a  price  regulation  must 
be  approved  by  at  least  two-thirds  of  all 
producers  voting  by  referendum.  A 
producer  referendum  was  held  during 
the  period  of  October  24  through 
November  12, 1997.  The  extension  of 
the  Commission's  price  regulation 
through  termination  of  the  Compact 
enabling  legislation  was  approved  by 
more  than  two-thirds  of  all  producers 
voting  in  the  referendum.  This 
dociunent  discusses  the  referendum  on 
the  final  rule  and  gives  notice  of  the 
results. 

ADDRESSES:  Northeast  Dairy  Compact 
Commission,  43  State  Street,  P.O.  Box 
1058,  Montpelier,  Vermont  05601. 
FOR  FURTHER  MRMMATKM  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission  at 
the  above  address  or  by  telephone  at 
(802)  229-1941  or  by  facsimile  at  (802) 
229-2028. 

SUPPLaiENTARY  INFORMATION:  The 
Compact  Commission  was  established 
imder  the  authority  of  the  NorthedSt 
Interstate  Dairy  Compact  ("Compact"). 
The  Compact  was  enacted  into  law  by 
each  of  the  six  participating  New 
England  states  as  follows:  Connecticut — 
Pub.  L.  93-320;  Maine— Pub.  L.  80-437, 
as  amended.  Pub.  L.  93-274; 
Massachusetts— Pub.  L.  93-370;  New 
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Hampshire— Pub.  L.  93-336;  Rhode 

Island— Pub.  L.  93-106;  Vermont— Pub. 

L.  89-95,  as  amended,  93-57.  Consistent 
writh  Article  I.  Section  10  of  the  United 
States  Constitution,  Congress  consented 
to  the  Compact  in  Pub.  L.  104-127 
(FAIR  ACT),  Section  147,  codified  at  7 
U.S.C.  7256.  SubsequenUy,  the  United 
States  Secretary  of  Agriculture,  pursuant 
to  7  U.S.C.  7256(1).  authorized 
implementation  of  the  Compact 
Article  V,  Section  13(a)  of  the 
Compact  provides  that  to  ascertain 
whether  a  price  r^ulation  established 
by  the  Commission  is  approved  by 
producers  the  Commission  shall 
conduct  a  referendum  among  producers. 
Section  13(b)  provides  further  that  a 
price  regulation  shall  be  deemed 
approved  by  producers  if  the 
Commission  determines  that  it  is 
approved  by  at  least  two-thirds  of  the 
voting  producers  who,  during  a 
representative  period,  have  been 
engaged  in  the  production  of  milk 
subject  to  Commission  price  regulation. 
Section  13(c)  directs  the  Commission  to 
consider  the  approval  or  disapproval  of 
any  qualified  cooperative  association  by 
block  vote  as  the  approval  or 
disapproval  of  the  producers  who  are 
members  or  stockholders  in  the 
cooperative  association.  Section  13(c)(4) 
provides  that  producers  who  are 
members  of  cooperatives  may  express 
their  approval  or  disapproval  of  the 
ordOT  by  ballot,  contrary  to  the  position 
taken  by  their  cooperative,  and  the 
Commission  shall  then  remove  their 
vote  from  the  total  certified  by  the 
Cooperative. 

By  Final  Rule,  published  in  this 
Federal  Eegisler.  the  Commission 
adopted  an  extension  of  the  over-order 
price  regulation  through  termination  of 
the  Compact  enabling  legislation  on 
October  23. 1997.  The  Final  Rule 
includes  specific  findings  of  fact 
required  under  Section  12(a)(lH4)  of 
the  Compact  The  following  notice 
provides  certification  of  the  finding 
required  under  Section  12(a)(4). 
specifically;  "Whether  the  terms  of  the 
proposed  regional  order  or  amendment 
are  approved  by  producers  as  provided 
in  section  13." 

The  Commission  adopted  the 
following  resolution  for  certifying  a 
referendum  vote  at  its  October  23, 1997 
meeting: 

Referendum  Approval  Certification 
Pmcedure 

The  Compact  Commission  resolves  and 
adopts  this  procedure  for  certifying  whether 
the  Price  Regulation  adopted  on  Octolwr  23 
has  been  duly  approved  by  producer 
referendum  in  accordance  with  Article  V. 
S 12  of  the  Northeast  IntersUte  Dairy 
Compact 


The  Compact  Commission  further  resolves 
to  designate  and  authorize  a  "Referendum 
Agent"  to  administer  this  procedure.  The 
Referendum  Agent  shall: 

1.  Verify  all  balloU  in  accordance  with 
Commission's  requirements  with  respect  to 
timeliness.  Cooperative  identification, 
producer  eligibility,  appearance  of 
authenticity  and  other  steps  taken  to  avoid 
duplication  of  ballots.  BalloU  determined  l>y 
the  refierendum  agent  to  be  invalid  shall  be 
marked  "disqualOied"  with  a  notation  of  the 
reason  for  the  disqualification.  Disqualified 
ballots  shall  not  be  considered  in 
determining  approval  or  disapproval  of  the 
regulation.  Verification  of  ballots  shall 
include  those  cast  individually  and  by  block 
vote. 

2.  Certify  the  following: 

a.  The  total  number  of  ballots  cast. 

b.  The  total  number  of  ballots  disqualified, 
c  The  total  number  of  verified  ballots  cMt 

in  fevor  of  the  price. 

d.  The  total  number  of  verified  ballots  cast 
in  opposition  to  the  price  regulatioiL 

e.  Whether  two-thirds  of  all  verified  balloU 
were  cast  in  the  affirmative. 

3.  Report  to  the  Executive  Director  of  the 
Compact  Commission  the  certified 
computations  and  results  of  the  referendum 
under  Section  2,  who  shall  publish  such 
results  in  the  Federal  Register. 

4.  At  the  completion  of  his  or  her  work, 
shall  seal  all  ballots,  including  the 
disqualified  ballots,  and  shall  submit  a  final 
report  to  the  ExecuUve  Director  stating  all 
actions  talcen  in  connection  with  the 
referendum.  The  final  report  shall  include  all 
ballots  cast  and  all  other  information 
furnished  to  or  compiled  by  the  Referendiun 
Agent 

The  ballots  cast,  the  identity  of  any  person 
or  cooperative,  or  the  maimer  in  which  any 
person  or  cooperative  voted  and  all 
information  fiimished  to  or  compiled  by  the 
Referendum  Agent  shall  be  reganled  as 
confidential. 

The  Commission  hereby  duly  appoints 
Mae  Schmidle  as  the  Referendum  Agent  to 
act  in  accordance  with  the  procedures 
adopted  by  this  Resolution. 

The  Commission  appointed  Ms.  Mae 
Schmidle,  the  Commission's  Vice  Chair 
as  Referendiun  Agent.  A  refierendum 
was  held  during  the  period  of  October 
24  through  November  12,  1997.  All 
producers  who  were  producing  milk 
pooled  in  Federal  Order  «1  or  for 
consumption  in  New  England,  diuing 
August-of  1997,  the  representative 
period  determined  by  the  Commission 
were  deemed  eligible  to  vote.  The 
mailing  of  ballots  to  eligible  producers 
was  completed  on  October  30, 1997  by 
the  Federal  Order  «1  Market 
Administrator.  The  ballots  included  an 
oCBcial  summary  of  the  Commission's 
action.  Producera  were  notified  that,  to 
be  counted,  their  ballots  had  to  be 
returned  to  the  Commission  ofBces  by 
5:00  PM  on  November  12,  1997. 

Eleven  Cooperative  Associations  were 
notified  of  the  procediues  necessary  to 
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block  vote  by  a  letter  dated  October  24. 
1997.  Cooperatives  were  required  to 
provide  prior  written  notice  of  their 
intention  to  block  vote  to  all  members 
on  a  form  provided  by  the  Commission, 
and  to  certify  to  the  Commission  that  (1) 
timely  notice  was  provided,  (2)  the 
number  of  eligible  producers  for  whom 
they  claimed  to  be  voting,  and  (3)  that 
they  were  qualified  under  the  Capper- 
Volstead  Act  Cooperative  Associations 
were  further  notified  that  Cooperative 
Association  block  vote  reporting  forms 
had  to  be  returned  to  the  Commission 
ofBces  by  5:00  PM  on  November  12. 
1997. 

Notice 

On  November  13,  1997  the  duly 
authorized  referendum  agent  verified  all 
Ballots  according  to  procedures  and 
criteria  established  by  the  Commission. 
A  total  of  4,178  ballots  were  mailed  to 
eligible  producers.  All  ballots  and  Block 


Vote  Reporting  Forms  received  by  the 
Commission  were  opened  and  counted. 
A  total  of  3,560  producer  ballots  were 
returned  to  the  Commission  office. 
Ballots  and  Block  Vote  Reporting  forms 
were  verified  or  disqualified  based  on 
criteria  established  by  the  Commission, 
including  timeliness,  cooperative 
identification  by  cooperative  members, 
producer  eligibility,  appearance  of 
authenticity,  appropriate  certifications 
by  cooperative  associations  and  other 
steps  taken  to  avoid  duplication  of 
ballots.  Ballots  determined  by  the 
referendum  agent  to  be  invalid  were 
marked  "disqualified"  with  a  notation 
as  to  the  reason.  A  total  of  65  ballots 
were  disqualified  by  the  referendum 
agent. 

The  referendum  agent  then  certified 
the  following: 

A  total  of  4,178  ballots  were  mailed  to 
eligible  producers. 


A  total  of  3,560  ballots  were  retiuned 
to  the  Commission. 

A  total  of  65  ballots  were  disqualified. 

A  total  of  3,495  ballots  were  verified. 

A  total  of  3,482  verified  ballots  were 
cast  in  favor  of  the  price  regulation. 

A  total  of  13  verified  ballots  were  cast 
in  opposition  to  the  price  regulation. 

Accordingly,  purauant  to  the 
Referendum  Approval  Certification 
Procediu«  resolution  adopted  by  the 
Northeast  Diary  Compact  Commission 
on  October  23,  1997, 1  hereby  provide 
notice  that  3.482  of  3,495  verified 
ballots  cast  or  99.6%  of  all  verified 
ballots  cast  Were  in  favor  of  the  price 
regulation,  and  that,  therefore,  greater 
than  two-thirds  of  all  ysrified  were  cast 
in  the  affirmative. 
Daniel  Smith. 
Executive  Director. 
(FR  Doc.  97-30600  Filed  li-24-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

RiN  1840-AC36 

Studwit  Assistance  Ctanerai  ProvWons 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Student  Assistance  General  Provisions 
regulations  (34  CFR  part  668)  to  revise 
Subparts  B  and  K  and  add  a  new 
Subpart  L  These  final  regulations 
improve  the  Secretary's  oversight  of 
institutions  participating  in  programs 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended  (title 
IV,  HEA  programs),  by  revising  the 
standards  of  financial  responsibility  to 
provide  a  more  acctuate  and 
comprehensive  measure  of  an 
institution's  financial  condition.  The 
regulations  reflect  the  Secretary's 
commitment  to  ensuring  institutional 
accountability  and  protecting  the 
Federal  interest  while  imposing  the 
least  possible  burden  on  participating 
institutions. 

DATES:  Effective  dates:  These  regulations 
take  effect  on  July  1 ,  1998. 

Applicability  and  Compliance  Dates: 
The  Secretary  will  apply  the  standards 
of  financial  responsibility  established  in 
these  regulations  to  institutions  that 
submit  audited  financial  statements  to 
the  Department  on  or  after  July  1,  1998. 
However,  affected  parties  do  not  have  to 
comply  with  the  information  collection 
requirements  in  §§  668.171(c), 
668.172(c)(5).  668.174(b)(2)(i). 
668.175(d)(2)(ii),  668.175(f)(2)(iii),  and 
668.175(gK2)(i)  until  the  Department 
publishes  in  the  Federal  Register  the 
control  number  assigned  by  the  Office  of 
Management  and  Budget  (0MB)  to  these 
information  collection  requirements. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Mr.  John 
Kolotos  or  Mr.  Lloyd  Horwich.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
3045,  ROB-3,  Washington,  D.C.  20202, 
telephone  (202)  708-8242.  For 
information  regarding  accoimting  and 
compliance  issues,  an  institution  should 
contact  the  Department's  Institutional 
Participation  and  Oversight  Service 
(IPOS)  Case  Management  Team  for  the 
state  in  which  it  is  located: 

IPOS  Case  Management  Team  Contacts 

Boston  Team,  (617.)  223-9338  (covering 
Connecticut,  Maine.  Massachusetts, 
New  Hampshire,  Rhode  Island  and 
Vermont] 


New  York  Qty  Team.  (212)  264-4022 
(covering  New  Jersey,  New  York, 
Puerto  Rico  and  the  Virgin  Islands) 
Philadelphia  Team,  (215)  596-0247 
(covering  Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania, 
Virginia  and  West  Virginia) 
Atianta  Team,  (404)  562-6315  (covering 
Alabama,  Florida,  Georgia. 
Mississippi,  North  Carolina  and  South 
Carolina) 
Chicago  Team,  (312)  886-8787  (covering 
Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio  and  Wisconsin) 
Dallas  Team,  (214)  880-3044  (covering 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma  and  Texas) 
Kansas  City  Team  (816)  880-4053 
(covering  Iowa,  Kansas,  Kentucky, 
Missouri,  Nebraska  and  Tennessee) 
Denver  Team,  (303)  844-3677  (covering 
Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming) 
San  Francisco  Team,  (415)  437-8276 
(covering  Arizona,  California,  Hawaii, 
Nevada,  American  Samoa.  Guam, 
Federated  States  of  Micronesia,  Palau, 
Marshall  Islands  and  Northern 
Marianas)  » 

Seattle  Team,  (206)  287-1770  (covering 
Alaska,  Idaho,  Oregon  and 
Washington). 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
standard  time.  Mpnday  through  Friday. 

Individuals  with  disabilities  may 
obtain  a  copy  of  (his  dociunent  in  an 
alternate  frnmat  (e.g.  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  Mr.  Johia  Kolotos  or  Mr. 
Lloyd  Horwich. 

SUPPlfMBfTARY  MFORMATKM: 

The  following  is  an  ordered  list  of  the 
key  topics  covered  in  this  preamble: 

•  Overview  of  the  Standards  and 
Provisions  of  Financial  Responsibility. 

•  Commimity  Involvement  in  the 
Regulatory  Process. 

•  The  Secretary's  Responsibility  for 
Assessing  the  Financial  Condition  of 
Participating  Institutions. 

•  Need  for  Revising  the  Rules. 

•  The  Final  Rule. 

•  Provisions  for  Public  Institutions. 

•  The  Ratio  Methodology  for  Private 
Non-Profit  and  Proprietary  Institutions. 

•  Overview  of  the  Methodology. 

•  Issues  Raised  in  the  Notice  of 
Proposed  Rulemaking  and  other 
Department  Publications. 

•  Substantive  Changes  to  the  NPRM. 

•  Analysis  of  Comments  and 
Changes. 

On  September  20.  1996.  the  Secretary 
published  in  the  Federal  Register  a 


Notice  of  Proposed  Rulemaking  (NPRM) 
addressing  a  variety  of  topics,  including 
a  ratio  methodology  that  would  be  used 
in  part  to  determine  whether  an 
institution  is  financially  responsible  (61 
FR  49552-49574).  The  NPRM  also 
included  financial  responsibility 
standards  for  third-party  servicers  that 
enter  into  a  contract  with  a  lender  or 
guaranty  agency,  and  provisions  for 
submitting  financial  statement  and 
compliance  audits,  adding  additional 
locations,  and  changes  of  ownership 
that  result  in  a  change  of  control  (61  FR 
49552-49574).  On  November  29, 1996, 
the  Secretary  published  final  regulations 
governing  submissions  of  financial 
statement  and  compliance  audits  and 
other  aspects  of  financial  responsibility, 
but  delayed  establishing  final  standards 
regarding  the  ratio  methodology  and 
other  proposed  provisions  (including 
changes  of  ownership  and  additional 
locations),  pending  further  comment, 
study,  and  review  (61  FR  60565-60577). 

The  Secretary  provided  an  extensive 
opportunity  for  public  involvement  and 
comment  on  these  final  regulations.  Ob 
DecembOT  18, 1996,  the  Secretary 
reopened  the  comment  period  until 
February  18.  1997  for  the  delayed 
standards  and  provisions  (61  FR  66654). 
On  February  18, 1997,  the  Secretary 
extended  that  comment  period  until 
March  24,  1997  (62  FR  7333-7334).  On 
March  20, 1997.  the  Secretary  again 
extended  the  comment  period  until 
April  14. 1997  (62  FR  13520). 

These  regulations  establish  under  a 
new  Subpart  L  the  provisions  and 
standards  of  financial  responsibility  that 
an  institution  must  satisfy  to  begin  or 
continue  to  participate  in  the  titie  IV, 
HEA  programs.  Furthermore,  these 
regulations  amend  certain  sections  of 
Subparts  B  and  K  to  harmonize  the 
requirements  under  those  sections  with 
the  provisions  and  standards  under 
Subpart  L.  As  discussed  more  fully 
imder  Parts  4  and  15  of  the  Analysis  of 
Comments  and  Changes,  these 
regulations  do  not  establish  new 
standards  of  financial  responsibility  for 
lender  or  guaranty  agency  third-party 
servicers,  or  new  provisions  regarding 
additional  locations  and  changes  of 
ownership. 

Overview  of  the  Standards  and 
Provisions  of  Financial  Responsibility 

As  provided  under  section  498  of  the 
HEA,  the  Secretary  determines  whether 
an  institution  is  financially  responsible 
based  on  the  extent  to  which  an 
institution  satisfies  three  statutory 
components,  which  are  illustrated 
below. 
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Statutory  Components  of  Financial  Responsibiuty 


Financial  obligations  (provisions  for  debt  pay- 
ments, refunds,  and  repayments) 


HEA  sections  498(c)(1KQ 


The  extent  to  whic^  an  institution: 

(1)  Satisfies  its  obligations  to  students  and 
to  tt)e  Secretary,  inciudir>g  making  refunds 
to  students  in  a  timely  manner  and  repay- 
ing program  liabilities  to  ttie  Secretary: 
arxl 

(2)  Is  current  in  its  debt  paynf>ents. 


Administration  of  the  title  IV,  HEA  programs 

(past  perlormance  and  program  compliance 

provisions) 


HEA  sections  498(c)(1)(B)  and  498(d) 


The  extent  to  which  an  institution  or  the  per- 
sons or  entities  that  exercise  sutistantial 
control  over  the  institut»on  administer  prop- 
erty the  title  IV,  HEA  programs. 


Financial  condition  (ratio  standards) 


HEA  sections  498(c)(1)(A) 


The  extent  to  which  an  institution  has  the  re- 
sources necessary  to: 

(1)  Provide  and  to  continue  to  provide  the 
education  and  services  described  in  its  of- 
ficial publications:  and 

(2)  Continue  to  satisfy  its  financial  obliga- 
tions. 


The  current  standards  and  provisions 
imder  34  CFR  668.15  relating  to  an 
institution's  financial  obligations  and 
administration  of  title  IV,  HEA  programs 
are  detailed  in  the  above  chart  and 
carried  forward  in  these  regulations, 
under  §§668.171  and  668.174, 
respectively.  These  regiilations  focus  on 
establishing  a  ratio  methodology  that 
provides  a  comprehensive  measure  of 
the  financial  condition  of  proprietary 
and  private  non-profit  institutions. 

The  ciurent  regulations  employ  three 
independent  tests  for  assessing  the 
financial  condition  of  an  institution, 
and  require  an  institution  to  satisfy  the 
minimum  standard  established  for  each 
of  those  separate  tests  to  be  considered 
financially  responsible. 

In  contrast,  these  regulations  employ 
a  ratio  methodology  imder  which  an 


Alternative 


Letter  ol  credit  *  for  a  new  institution 


Letter  of  credit  for  a  participating  institution 


Provisional  certification 


Provisional  certification  for  an  institution  where 
persons  or  entities  owe  liabilities. 


institution  need  only  satisfy  a  single 
standard — the  composite  score  standard. 
Unlike  the  ciurent  tests  that  treat 
different  measures  of  an  institution's 
financial  condition  without  reference  to 
each  other,  the  ratio  methodology  takes 
into  accoimt  an  institution's  total 
financial  resources  and  provides  a 
combined  score  of  the  measures  of  those 
resources  along  a  common  scale  (from 
negative  1.0  to  positive  3.0).  This  new 
approach  is  more  informative  and 
allows  a  relative  strength  in  one 
measure  to  mitigate  a  relative  weakness 
in  another  measure. 

Under  these  regulations,  the  Secretary 
considers  a  proprietary  or  private  non- 
profit institution  to  be  financially 
responsible  based  on  its  composite 
score.  If  an  institution  achieves  a 
composite  score  of  at  least  1.5,  it  is 

ALTERNATIVE  STANDARDS 


financially  responsible  without  further 
oversight.  An  institution  with  a 
composite  score  in  the  zone  from  1.0  to 
1.4  is  financially  responsible,  subject  to 
additional  monitoring,  and  may 
continue  to  participate  as  a  financially 
responsible  institution  for  up  to  three 
years. 

An  institution  that  does  not  satisfy 
either  the  composite  score  or  zone 
standards,  or  that  fails  to  meet  its 
financial  obligations  or  satisfy  other, 
standards  of  financial  responsibilify, 
may  be  allowed  to  participate  in  the  title 
IV,  HEA  programs  by  qualifying  under 
the  provisions  of  an  alternative 
standard.  The  alternative  standards  are 
described  under  §668.175  of  these 
regulations  and  illustrated  in  the 
following  table. 


Used  when: 


An  institution  that  seeks  to  participate  in  the 
title  IV,  HEA  programs  for  the  first  time  does 
not  satisfy  the  composite  score  standard  but 
satisfies  all  other  applicable  standards  and 
proviskxis. 

A  participating  Institutfon  does  not  satisfy  one 
or  more  of  the  starxlards  of  financial  resporv 
sibility  (including  the  composite  score  stand- 
ard) or  ttie  institutk>n's  auditor  expresses  an 
adverse,  qualified,  or  disclaimed  opinion,  or 
the  auditor  expresses  doubt  about  the  con- 
tinued existence  of  the  institutkjn  as  a  going 
concern. 

A  partkapating  institutfon:  

(1)  Does  not  satisfy  the  composite  score 
standard  or  any  provision  regarding  its  fi- 
nancial obligatfons;  or 

(2)  Has  or  had  a  program  contpliance  prot)- 
lem  as  provkJed  under  §668.174  but  sat- 
isfied or  resolved  that  protiiem. 

The  persons  or  entities  that  exercise  substarv- 
tiai  control  over  the  institution  owe  a  liability 
for  a  vHjIaton  of  a  title  IV,  HEA  program  re- 
quirement. 


Proviskxis 


Tf>e  institutfon  may  begin  to  partfoipate  by 
submitting  a  letter  of  credit  for  al  least  50 
percent  of  the  title  IV,  HEA  program  funds 
that  the  Secretary  determines  the  institution 
will  receive  dunng  its  initial  year  of  partkapa- 
tion,  as  provkJed  under  §668. 175(b). 

The  institutfon  may  continue  to  partk:tpate  as  a 
financially  responsible  institutfon  by  submit- 
ting a  letter  of  credit  for  at  least  50  percent 
of  the  titte  IV.  HEA  program  fijnds  the  insti- 
tutfon received  during  its  last  completed  fis- 
cal year,  as  provktod  under  §668. 175(c). 


The  institutfon  may  partfoipaie  urxler  a  provi- 
sional certificatfon  by  submitting  a  letter  of 
aedit  for  at  foast  10  pen»nt  of  the  title  IV. 
HEA  program  funds  the  Institutfon  received 
durirtg  its  last  completed  fiscal  year  and 
meeting  other  provisfons  described  under 
§668. 175(f). 

The  institutkxi  may  continue  to  partcipate 
under  a  provisional  certification  if  it  satisfies 
the  provisions  described  under  §668.1 75(g). 


'  A  letter  of  credit  is  a  financial  instmment.  typcally  issued  by  a  commercial  bank,  whereby  the  bank  guarantees  payment  to  the  Secretary  tor 
an  amount  up  to  the  amount  of  the  letter  of  credit.  •  i-  #  / 
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A  public  institution  demonstrates  that 
it  is  financially  responsible  imder  these 
regulations  by  providing  a  letter  6coni  an 
official  of  the  State  or  other  government 
entity  confirming  the  institution's  status 
as  a  public  institution. 

Although  the  Secretary  proposed  to 
treat  independent  hospital  institutions 
slightly  difierenUy  under  the  ratio 
methodology,  the  Secretary  now 
believes  that  any  difiierences  between 
these  institutions  and  institutions  in  the 
other  sectors  relate  primarily  to  control. 
Under  these  regulations,  therefore,  an 
independent  hospital  institution  must 
satisfy  the  provisions  of  the  ratio 
methodology  established  for  a 
proprietary  institution  if  it  is  a  for-profit 
entity,  or  the  provisions  established  for 
a  private  non-profit  institution  if  it  is  a 
non-profit  entity.  If  an  independent 
hospital  institution  is  a  public  entity,  it 
must  satisfy  the  requirements 
established  for  public  institutions. 

Community  InToWeineiit  in  the 
Regulatory  Proc—s 

The  Secretary  sought  to  maximize  the 
postsecondary  education  community's 
participation  in  this  regulatory 
initiative.  In  developing  the  initial  study 
on  which  the  NPRM  was  based,  the 
Department's  contractor,  KPMG  Peat 
Matwick  LLP  (KPMG).  consulted  with  a 
task  force  representing  various  sectc»«  of 
the  commimity.  To  ensure  that  the 
community  was  given  sufficient  time  to 
analyze  and  comment  on  the  proposed 
lules,  the  Secretary  reopened  the 
original  comment  period  and  then 
extended  that  comment  period  twice,  so 
that  the  total  comment  period  was  207 
days.  In  response,  the  Secretary  received 
approximately  850  conunents  during  the 
original  and  extended  comment  periods. 

Between  December  18,  1996  and  the 
publication  of  these  final  regulations, 
the  Department  took  the  following 
actions  to  supplement  the  original 
empirical  work  on  which  the  NPRM  was 
based,  and  to  solicit  questions, 
suggestions,  and  other  conunents 
regarding  the  proposed  ratio 
methodology: 

•  The  Department  again  engaged 
KPMG  to  assist  the  I>epartment  in 
reexamining  the  proposed  ratio 
■Mthodology,  considering  public 
OOBunents  and  suggestions  to  change 
and  improve  the  methodology,  and 
conducting  additional  empirical  studies 
of  financial  statements  and  other 
sources  of  information.  Much  of  this 
additional  work  was  based  on 
suggestions  made  by  the  community. 

•  The  Department  held  meetings  with 
more  than  20  representatives  of  higher 
education  associations  and  institutions 
on  February  5, 1997  and  March  11, 


1997,  with  nine  representatives  of 
proprietary  institutions  on  February  27, 
1997,  and  with  four  representatives  of 
higher  education  associations  and 
public  institutions  on  April  4,  1997.  The 
Department  also  conducted  a  number  of 
other  meetings  with  parties  representing 
individual  institutions  or  groups  of 
institutions. 

•  For  purposes  of  public 
consideration  and  comment,  the 
Department  published  on  the  Office  of 
Postsecondary  Education's  World-Wide 
Web  site,  minutes  of  the  meetings  with 
representatives  of  postsecondary 
education  associations,  information 
regarding  possible  changes  to  the 
proposed  ratio  methodology,  and  the 
results  of  some  of  the  empirical  studies. 
The  Department  also  made  available,  for 
viewing  on-line,  the  KPMG  report  on 
which  the  Department  based  the 
proposed  ratio  methodology. 

Many  commenters  expressed  their 
appreciation  to  the  Secretary  for  the 
open,  collaborative,  and  cooperative 
nature  of  this  rulemaking  process  and 
for  the  extensive  opportunities  for 
public  and  community  involvement 
The  Secretary  in  tiun  appreciates  the 
commenters'  thoughtful  and 
constructive  contributions  to  this 
process. 

The  Secratary'B  Responsibility  for 
Assessing  the  Financial  Condition  of 
Participating  Institutioiis 

The  statute  and  the  legislative  record 
show  that  Congress  expects  the 
Secretary  to  determine  whether 
institutions  participating  in  the  title  IV, 
HEA  programs  are  financially  soimd 
and  administratively  capable  of 
providing  the  education  they  advertise 
(Higher  Education  Amendments  of 
1992,  Report  of  the  Committee  on 
Education  and  Labor,  House  of 
Representatives,  One  Hundred  Second 
Congress,  Second  Session,  p.  74). 
Congress  authorized  the  Secretary  (at 
that  time,  the  Commissioner)  to 
establish  financial  responsibility 
standards  with  the  passage  of  the 
Education  Amendments  of  1976  (Pub.  L. 
94—482),  and  reinforced  that  authority 
in  subsequent  amendments  to  the  HEA. 
In  those  amendmmts.  but  particularly 
in  the  legislative  history  leading  to  the 
1992  Amendments,  Congress  made  clear 
that  the  Secretary  should  scrutinize 
closely  the  financial  condition  of 
institutions  with  regard  to  their  capacity 
to  fulfill  their  educational  and 
administrative  responsibilities,  and  thus 
expected  the  Department  to  "play  a 
more  active  role"  in  the  gatekeeping 
process  (i.e.,  determining  whether 
institutions  should  begin  to  participate 
in  the  tide  IV,  HEA  programs  and 


overseeing  participating  institutions  to 
determine  whether  those  institutions 
should  continue  to  participate). 

In  keeping  with  the  statute  and 
congressional  intent,  the  Secretary 
establishes  in  these  regulations  the 
standards  and  provisions  that  a 
postsecondary  institution  must  satisfy  to 
demonstrate  that  it  is  financially  sound 
enough  for  students  to  confidentiy 
invest  their  time  and  money  in 
programs  offered  by  the  institution,  and 
for  the  Fedecal  government,  on  behalf  of 
taxpayers,  to  provide  that  institution 
witii  access  to  substantial  amoimts  of 
public  funds.  The  Department  is 
committed  to  carrying  out  the 
Secretary's  gatekeeping  and  oversight 
responsibilities  in  a  manner  that  ensures 
accountability  and  program  integrify  but 
that  provides  as  much  flexibility  to,  and 
places  as  little  burden  on,  institutions  as 
possible. 

Need  for  Revising  the  Rulm 

The  current  regulations  have  enabled 
the  Department  to  identify  and  take 
action  against  many  financially  weak 
problem  institutions  that  drew  the 
attention  of  Congress.  The  Secretary 
nevertheless  believes  that  problems  still 
exist  that  call  for  continued  close 
scrutiny,  and  imdertook  an  extensive 
process  to  develop  more  effective 
regulations  for  the  following  reasons. 

First,  the  Secretary  believes  that  the 
standards  need  to  be  revised  to  provide 
a  more  comprehensive  measure  of  an 
institution's  financial  condition.  As 
previously  noted,  the  cmxent  standards 
provide  discrete  measures  of  certain 
aspects  of  an  institution's  financial 
condition.  Those  aspects  are  measured 
by  three  independent  tests — an  acid  test 
ratio,  a  test  for  operating  losses,  and  a 
test  of  tangible  net  worth.  However, 
because  each  test  provides  a  measure  of 
fipanrial  health  without  regard  to  the 
other  tests  or  to  other  resources 
available  to  an  institution,  the 
assessment  made  under  each  of  these 
tests  does  not  always  reflect  the  overall 
financial  condition  of  an  institution. 

Second,  because  the  current  standards 
do  not  consider  the  extent  to  which  an 
institution  satisfies  or  fails  to  satisfy  the 
tests,  the  Department  cannot  readily 
make  distinctions  among  (1)  institutions 
that  are  clearly  not  financially  healthy. 
(2)  institutions  that  are  financially 
sound  enough  to  participate  in  the  tide 
IV.  HEA  programs,  and  (3)  institutions 
whose  financial  health  is  questionable. 
Consequentiy,  a  more  considered 
approach  is  needed  to  evaluate  the 
relative  level  of  financial  health  of 
institutions  to  more  closely  tie  the 
Department's  gatekeeping  and  oversight 
efforts  to  the  corresponding  risk  to  the 
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Federal  interest  posed  by  institutions  at 
various  levels. 

Third,  the  Secretary  believes  that  the 
current  standards  must  be  improved  to 
properly  address  the  different 
accounting,  financial,  and  operating 
characteristics  that  exist  between 
proprietary  and  private  non-profit 
institutions. 

Finally,  based  on  KPMG's  original 
study  and  the  additional  analysis 
performed  during  the  extended 
comment  period,  the  Secretary  is 
prepared  to  carry  out  a  commitment 
made  to  representatives  of  the 
postsecondary  education  community  in 
the  context  of  the  promulgation  of  the 
1994  financial  responsibility 
regulations,  that  instead  of  establishing 
independent  tests,  the  Department 
would  assess  the  institutions'  financial 
responsibility  based  on  blended  test 
scores. 

The  Final  Rule 

Provisions  for  Public  Institutions 

The  Secretary  initially  proposed  to 
apply  the  ratio  methodology  to  public 
institutions,  but,  based  on  public 
conunmt,  the  Secretary  has  decided  not 
to  use  the  methodolo^  to  determine  the 
financial  responsibility  of  those 
institutions  for  two  primary  reasons. 
First,  these  institutions  are  subject  to 
more  public  oversight  and  scrutiny  than 
private  non-profit  and  proprietary 
institutions.  The  Secretary  believes  that 
it  is  the  responsibility  of  the  State  or 
responsible  government  entity  to  make 
available  the  resources  necessary  for 
those  institutions  to  provide  the 
education  and  services  expected  by 
students  who  enroll  at  those  institutions 
and  the  residents  of  the  State  or  locality 
whose  funds  support  the  institutions. 
Second,  the  legal  and  financial 
relationships  between  public 
institutions  and  their  respective  State  or 
local  governments  vary  widely, 
impacting  in  different  ways  the  assets 
and  liabilities  reported  on  those 
institutions'  financial  statements.  Thus, 
the  ratio  methodology  would  not  treat 
all  public  institutions  equitably. 

In  view  of  these  and  other  reasons 
noted  by  the  commenters  (see  Analysis 
of  Comments  and  Changes,  Part  4),  the 
Secretary  does  not  establish  in  these 
regulations  a  composite  score  standard 
for  public  institutions.  Rather,  the 
Secretary  will  rely  on  the  statutory 
alternative  that,  in  lieu  of  satisfying  the 
general  standards  of  financial 
responsibilify  (including  the  composite 
score  standard),  a  public  institution  is 
financially  responsible  if  its  debts  and 
liabilities  are  backed  by  the  full  Caith 
and  credit  of  the  State  or  other 


government  entity.  The  Secretary  will 
consider  that  a  public  institution  has 
that  backing  if  the  institution  provides 
a  letter  bom  the  cognizant  State  or 
government  entity  confirming  the 
institution's  status  as  a  public 
institution.  The  Secretary  takes  this 
approach  in  implementing  the  full  fiaith 
and  credit  provision  under  section 
498(c)(3)(B)  of  the  HEA  to  eliminate 
technical  and  other  problems 
experienced  by  public  institutions  in 
demonstrating  their  compliance  with 
this  provision  imder  the  current 
regulations. 

The  Ratio  Methodology  for  Private  Non- 
profit and  Proprietary  Institutions 

In  developing  the  final  regulations, 
the  Secretary  sought  to  address  all  of  the 
needs  for  revising  the  current  rules  by 
formulating  a  ratio  methodology,  and 
provisions  relating  to  the  methodology, 
that  would  be  fair,  easily  understood  by 
institutions,  and  efficientiy 
administered  by  the  Department. 

Based  on  the  additional  analysis 
performed  by  the  Department  and 
KPMG  during  the  extended  comment 
period,  and  the  many  helpful  comments 
and  suggestions  made  by  the 
commimify,  the  Department  establishes 
by  these  final  regulations  a  ratio 
methodology  for  proprietary  and  private 
non-profit  institutions  that: 

(1)  Provides  a  comprehensive  measure 
of  financial  health  (the  composite  score) 
by  using  ratios  that  take  into  account  all 
of  the  resources  of  an  institution  and 
employing  an  approach  under  which 
the  financial  strength<demonstrated  in 
one  ratio  mitigates  a  financial  weakness 
in  another  ratio; 

(2)  Provides  the  Department  the 
means  to  assess  the  relative  health  of  all 
institutions  along  a  common  scale;  and 

(3)  Takes  into  account  the  key 
differences  between  these  sectors  of 
postsecondary  institutions. 

In  so  doing,  the  ratio  methodology 
enables  the  Department  to  use  more 
effectively  the  case  management  system 
implemented  by  IPOS.  Under  this 
system,  case  teams  responsible  for 
particular  institutions  have  access  to  all 
of  the  data  available  to  the  Department 
regarding  those  institutions,  including 
financial,  compliance,  and 
programmatic  information.  The  case 
teams  use  this  information  to  identify 
institutions  whose  level  of  financial 
health,  or  whose  conduct  in 
administering  the  tide  IV,  HEA 
programs,  or  both,  indicates  that  those 
institutions  (1)  need  technical 
assistance,  (2)  must  be  monitored  more 
closely,  or  (3)  pose  a  risk  to  the  Federal 
interest  that  requires  the  Department  to 
initiate  an  adverse  action. 


Furthermore,  in  the  interest  of  treating 
all  institutions  fairly  and  equitably,  the 
Department  will  calculate  the  ratios 
under  the  methodology  by  using  only 
the  information  contained  in  an 
institution's  audited  financial 
statements  that  are  prepared  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP)  and  by 
removing  the  effects  of  questionable 
accounting  treatments. 

The  Secretary  is  committed  to 
ensuring  a  smooth  transition  and  to 
helping  institutions  underetand  the  ratio 
methodology  and  other  provisions 
established  in  these  regulations  by 
offering  technical  assistance,  both 
initially  and  as  case  teams  identify 
institutions  in  need  of  furthw 
assistance. 

Ovenriew  of  the  Methodology 

The  methodology  is  an  arithmetic 
means  of  combining  different  but 
complementary  measures  (ratios)  of 
fundamental  elements  of  financial 
health  that  yields  a  single  measure  (the 
composite  score)  representing  an 
institution's  overall  financial  health. 
Under  the  methodology,  the  composite 
score  is  calculated  by: 

(1)  Determining  the  value  of  each 
ratio; 

(2)  Calculating  a  strength  factor  score 
for  each  of  the  ratios; 

(3)  Calculating  a  weighted  score  by 
multiplying  the  strength  factor  score  by 
its  corresponding  weighting  percentage; 
and 

(4)  Adding  together  the  weighted 
scores  to  arrive  at  the  composite  score. 

In  the  first  step  of  the  methodology, 
the  values  of  the  Primary  Reserve, 
Equity,  and  Net  Income  ratios  are 
calculated  from  information  contained 
in  an  institution's  audited  financial 
statement.  These  ratios  together  measure 
the  five  fundamental  elements  of 
financial  health:  financial  viability, 
liquidity,  ability  to  borrow,  capital 
resoimies.  and  profitability.  The 
strength  factor  scores  are  calculated 
using  linear  algorithms  (equations)  and 
those  scores  reflect  along  a  common 
scale  the  degree  to  which  an  institution 
in  a  particular  sector  demonstrates 
strength  or  weakness  in  the  fundamental 
elements.  The  weighting  percentages  for 
each  of  the  ratios  make  it  possible  to 
compare  institutions  across  sectors  by 
accounting  for  the  relative  importance 
that  the  fundamental  elements  have  for 
institutions  in  each  sector.  In  the  final 
step  of  the  methodology,  the  weighted 
scores  are  added  together.  The  resulting 
value,  the  composite  score,  represents 
an  overall  measure  of  an  institution's 
financial  health. 
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Each  step  of  calculating  the  composite 
score  under  the  ratio  methodology  is 
illustratad  in  Appendices  F  and  G  of 
these  regulations  and  discussed  more 
fully  in  the  following  sections. 


Step  1 :  Financial  Ratios 

The  methodology  employs  three  ratios 
that  measure  the  same  elements  of 
financial  health  but  are  customized  to 
reflect  the  accounting  differences 


between  the  sectors.  The  values  of  the 
ratios  are  determined  from  information 
contained  in  an  institution's  audited 
financial  statement  and  are  generically 
defined  as  follows: 
For  proprietary  institutions: 


Primary  Reserve  ratio  • 


Equity  ratio- 


Net  Income  ntio - 


Adjusted  Equity 
Total  Expenses 
Modified  Equity 
Modified  Assets 
Income  Before  Taxes 
Total  Revenues 


For  private  non-profit  institutions: 


Primary  Reserve  ratio  - 

Equity  Ratio* 

Net  IiKome  ratio  - 


Expendable  Net  Assets 

Total  Expenses 
Modified  Net  Assets 

Modified  Assets 
Change  in  Unrestricted  Net  Assets 
Total  Unrestricted  Revenues 


A  detailed  description  of  the 
components  of  the  numnators  and 
denominators  of  the  ratios  is  provided 
under  Appendix  F  of  these  regulations 
for  proprietary  institutions  and  under 
Appendix  G  for  private  non-profit 
institutions. 

In  view  of  the  public  comment  and 
the  empirical  work  performed  by 
KPMG,  the  Secretary  selected  these 
ratios  because  together  they  take  into 
account  the  total  financial  resources  of 
an  institution  and  provide  broad 
measures  of  the  following  fundamental 
elements  of  financial  health: 

1.  Financial  viability:  The  ability  of  an 
institution  to  continue  to  achieve  its 
operating  objectives  and  fulfill  its 
mission  over  the  long-term; 

2.  Profitability:  Whether  an  institution 
receives  more  or  less  than  it  spends 
during  its  fiscal  year 

3.  Liqaidity:  The  ability  of  an 
institution  to  satisfy  its  short-term 
obligations  with  existing  assets; 

4.  Ability  to  borrow:  Hie  ability  of  an 
institution  to  assiune  additional  debt; 
and 

5.  Capital  resources:  An  institution's 
financial  and  physical  capital  base  that 
supports  its  operations. 

hi  identifying  these  fundamental 
elements,  the  Secretary  relied  on 
KPMC's  extensive  experience  in 
analyzing  the  financial  condition  of 
postsecondary  institutions  and  the  work 
of  the  community  task  force  assembled 


to  assist  the  Department  and  KPMG  in 
developing  the  ratio  methodology. 

The  Primary  Reserve  ratio  provides  a 
measure  of  an  institution's  expendable 
or  liquid  resource  base  in  relation  to  its 
overall  operating  size.  It  is,  in  effect,  a 
measure  of  the  institution's  margin 
against  adversity.  The  Primary  Reserve 
ratio  measures  whether  an  institution 
has  financial  resoiyces  sufficient  to 
support  its  mission — that  is,  whether 
the  institution  has  (1)  sufficient 
financial  reserves  to  meet  current  and 
future  operating  commitments,  and  (2) 
siifficient  flexibility  in  those  reserves  to 
meet  changes  in  its  programs, 
educational  activities,  uid  spending 
patterns.  Thus,  the  Primary  Resecve 
ratio  provides  a  measure  of  two  of  the 
fundamental  elements  of  financial 
health — financial  viability  and  liquidity. 

The  Equity  ratio  provides  a  measure 
of  the  amount  of  total  resources  that  are 
financed  by  owners'  investments, 
contributions  or  acciunulated  earnings, 
depending  on  the  type  of  institution,  or 
stated  another  way,  the  amount  of  an 
institution's  assets  that  are  subject  to 
claims  of  third  parties.  Thus,  the  ratio 
capttires  an  institution's  overall 
capitalization  structure,  and  by 
inference  its  ability  to  borrow.  With 
respect  to  the  fundamental  elements  of 
financial  health,  the  Equity  ratio 
measures  capital  resources,  ability  to 
borrow,  and  financial  viability. 

The  Net  Income  ratio  provides  a 
direct  measure  of  an  institution's 


profitability  or  ability  to  operate  within 
its  means  and  is  one  of  the  primary 
indicators  of  the  underlying  causes  of  a 
change  in  an  institution's  financial 
condition. 

A  more  thorough  description  of  the 
ratios  is  provided  under  fMit  4  of  the 
Analysis  of  Comments  and  Changes. 

Step  2:  Strength  Factor  Scores 

The  strength  factor  score  reflects  the 
degree  to  which  an  institution 
demonstrates  strength  or  weakness  in 
the  fundamental  elements  as  measured 
by  the  ratios.  That  strength  or  weakness 
is  assigned  a  point  value  of  not  less  than 
negative  1.0  nor  more  than  positive  3.0, 
where  a  negative  1.0  indicates  a  relative 
weakness  in  the  fundamental  elements 
and  a  positive  3.0  indicates  relative 
strength  in  those  elements.  The  point 
values  are  assigned  by  a  linear  algorithm 
(eqtiation)  developed  for  each  ratio. 

For  example,  the  linear  edgorithm  for 
calculating  the  strength  factor  score  for 
the  Equity  ratio  of  a  proprietary 
institution  is  "6  X  Equity  ratio  result." 
A  proprietary  institution  with  an  Equity 
ratio  equal  to  -0.167  would  have  a 
strength  factor  score  of  negative  1.0  (6 
X  -0.167= -1.002). 

The  linear  algorithms  developed  for 
each  ratio  are  contained  in  Appendix  F 
for  proprietary  institutions  and 
Appendix  C  for  private  non-profit 
institutions.  The  algorithms  eira 
explained  in  greater  detail  under  Part  6 
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of  the  Analysis  of  Comments  and 
Changes. 

In  developing  the  algorithms,  the 
Department,  having  consulted  with 
KPMG,  determined  the  value  of  each 
ratio  at  three  critical  points  along  the 
scoring  scale: 

(1)  The  point  at  which  an  institution 
begins  to  demonstrate  a  minimal  level  of 
strength; 

(2)  The  point  at  which  an  institution 
demonstrates  no  strength;  and 

(3)  The  point  at  which  an  institution 
demonstrates  relative  strength. 

The  algorithms  were  then  constructed 
to  yield,  at  these  relative  levels  of 
financial  health,  strength  factor  scores  of 
1.0,  zero,  and  3.0,  respectively.  For 
example,  as  calcidated  under  the 
algorithms,  a  strength  fiactor  score  of  1.0 
indicates  that  an  institution  has  a 
minimal  level  of  expendable  reserves 
(Primary  Reserve  ratio),  is  just  beginning 
to  demonstrate  equity  (its  assets  are 
greater  than  its  liabilities,  but  not  by 
much)  (Equity  ratio),  and  broke  even 
(Net  Income  ratio).  A  strength  factor 
score  of  zero  indicates  that  an 
institution  has  no  expendable  reserves 
or  equity,  and  incurred  a  small  loss.  On 
the  upper  end  of  the  scale,  a  strength 
factor  score  of  3.0  indicates  that  an 
institution  has  a  healthy  level  of 
expendable  reserves  and  equity  (its 
assets  are  substantially  greater  than  its 
liabilities)  and  generated  operating 
surpluses  that  added  to  its  overall 
wealth. 

The  Secretary  considered  carefully 
the  comments  made  by  the  community 
regarding  the  proposed  scoring  scale 
and  the  impact  of  the  proposed 
methodology  on  an  institution's  ability 
to  satisfy  its  mission  objectives.  In  view 
of  these  comments  and  the  empirical 
work  performed  by  KPMG  during  the 


extended  comment  period,  the  Secretary 
revised  the  scoring  scale  to  make  greater 
distinctions  among  institutions  on  the 
lower  end  of  the  scale  and  to  consider 
more  fairly  the  actual  financial  health  of 
institutions  as  measured  by  the 
methodology.  Since  the  strength  factor 
scores  reflect  the  degree  to  which  an 
institution  demonstrates  strength  or 
weakness  in  the  fiudamental  elements 
as  measured  by  the  ratios,  these  scores 
enable  the  Department  to  assess  the 
extent  to  which  an  institution  has  the 
financial  resourc:e8  to: 

(1)  Replace  existing  technology  with 
newer  technology; 

(2)  Replace  physical  capital  that  wears 
out  over  time; 

(3)  Recruit,  retain,  and  re-train  facility 
and  staff  (human  capital);  and 

(4)  Develop  new  programs. 

A  more  thorough  discussion  of  the 
revisions  to  the  scoring  prpcess  and 
strength  factor  scores  is  provided  under 
Part  6  of  the  Analysis  of  Comments  and 
Changes. 

Step  3:  Weighting  Percentages 

The  weighting  percentages  for  each  of 
the  ratios  make  it  possible  to  compare 
institutions  across  sectors  by  accounting 
for  the  relative  importance  that  the 
fundamental  elements  have  for 
institutions  in  each  sector.  For  example, 
expendable  resources  (as  measured  by 
the  Primary  Reserve  ratio)  are  more 
important  to  private  non-profit 
institutions  than  to  proprietary 
institutions — proprietary  institutions 
generally  have  greater  access  to  capital 
markets,  and  owners,  unlike  trustees, 
may  invest  cash  as  needed  to  support 
operations,  or  may  increase  expendable 
resources  by  leaving  earnings  in  the 
institution.  On  the  other  hand,  non- 
profit institutions  are  generally 


dependent  on  contributions  from  donors 
as  their  primary  source  of  additional 
capital. 

In  this  step  of  the  methodology,  the 
strength  factor  score  is  multiplied  by  a 
weighting  percentage.  For  example,  the 
weighting  percentage  for  the  Primary 
Reserve  strength  factor  score  of  a 
proprietary  institution  is  30  percent  To 
determine  the  weighted  score  for  a 
proprietary  institution  with  a  Primary 
Reserve  strength  factor  score  of  1.2,  the 
institution  would  multiply  1.2  by  30 
percent,  for  a  weighted  score  of  0.36  (1.2 
X  30  percent  =  0.36). 

The  regulations  revise  the  proposed 
weighting  percentages  to  account  for  the 
effect  of  replacing  the  proposed 
Viability  ratio  with  the  Equity  ratio  and 
to  reflect  more  accurately  the 
importance  of  each  ratio.  Hiese 
revisions,  and  the  rationale  for 
establishing  the  weighting  percentages, 
are  discussed  more  fully  under  Part  7  of 
the  Analysis  of  Comments  and  Changes. 

Step  4:  Composite  Score 

In  the  final  step  of  the  methodology 
the  weighted  scores  are  added  together 
to  arrive  at  the  composite  score.  Because 
the  weighted  scores  reflect  the  strengths 
and  weaknesses  represented  by  the 
ratios  and  take  into  account  the 
importance  of  those  strengths  and 
weaknesses,  a  strength  in  the  weighted 
score  of  one  ratio  may  compensate  for 
a  weakness  in  the  weighted  score  of 
another  ratio.  Thus,  the  composite  score 
reflects  the  overall  financial  health  of  an 
institution  and  provides  a  cardinal 
ranking  of  all  institutions  along  a 
common  scale  from  negative  1.0  to 
positive  3.0. 

A  sample  calcidation  of  a  composite 
score  is  illustrated  in  the  following 
chart 


Calculating  a  Proprietary  Institution's  Composite  Score 


StlBpl 

Calcuiate  the  ratio  results 


Primary  reserve  ratio  -  .06 

Equity  ratio  -  27  

Net  income  ratio  *  .029 


Slap2 

Calcuiate  strength  factor 
•core  by  use  of  the  ap- 
propriate algorithm 


.06x20-1.20 
.27x6-1.620 
(.029  X  33.3)  I-  1  -  1.9657 


Step3 

Calcutate  vveighted  score 
(muNipty  strength  factor 
score  by  weignting  per- 
centage) 


1.20x30%.  0.36000 
1.620x40%.  0.64800 
1.9657x30% -0.58971 


Stap4i 


^T^Sli'sJSi^ir*'"**  *'°^  (-1-59771)  and  round  the  total  of  the  v)«ighted  scores  to  one  digit  after  the  decimal  point  to  arrive  at  the 


composite 


While  institutions  may  achieve  the 
same  composite  score  in  different  ways 
(by  having  different  ratio  results), 
institutions  with  the  same  scores  are 
similarly  situated  with  respect  to  the 
resources  that  they  can  bring  to  bear  to 


satisfy  their  obligations  to  students  and 
to  the  Secretary. 

The  Regulatory  Staadard  of  Financial 
Responsibility 

As  noted  previously,  an  institution 
must  satisfy  the  standards  and 


provisions  imder  each  component  of 
financial  responsibility.  With  respect  to 
its  financial  condition,  an  institution 
must  achieve  a  composite  score  of  at 
least  1.5  (the  composite  score  standard). 

In  determining  the  TniniTniiin 
composite  score  that  an  institution 
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would  need  to  achieve  to  demonstrate 
that  it  is  financially  responsible,  the 
Department,  having  consulted  with 
KPMG,  fonnulated  the  algorithms  to 
establish  the  point  along  the  scoring 
scale  below  which  an  institution  is 
clearly  not  financially  healthy,  i.e.,  a 
composite  score  of  1.0.  From  that  point, 
the  Secretary  determined  the  level  of 
financial  health  that  indicates  that  an 
institution  has  the  resources  necessary 
not  only  to  continue  operations,  but  to 
fund  to  some  extent  its  mission 
objectives. 

An  institution  with  a  composite  score 
of  1.0  should  be  able  to  continue 
operations  but  does  not  have  the 
financial  resources  to  meet  its  operating 
needs  without  difficvdty,  or  the  financial 
reserves  necessary  to  deal  with  adverse 
economic  events  without  having  to  rely 
on  additional  sources  of  capital. 
Moreover,  because  it  has  very  limited 
resources,  the  institution  will  have 
difficulty  funding  its  technology,  capital 
replacement,  and  program  needs.  Below 
this  level,  an  institution  will  have  even 
more  difficulties,  if  not  serious 
difficulties,  in  meeting  its  operating 
needs  without  additional  revenue  or 
support,  and  in  funding  any  of  its 
technology,  capital  replacement,  human 
capital,  or  program  needs. 

A  composite  score  of  1.5  generally 
characterizes  an  institution  that  has 
some  margin  against  adversity,  is 
funding  its  historical  capital 
replacement  costs,  and  has  the  resources 
to  provide  funding  for  some  investment 
in  human  and  physical  capital. 
However,  the  institution  has  no  excess 
funds  to  support  new  program 
initiatives  or  major  infrastructure 
uppades. 

The  composite  score  reflects  the 
relative  financial  health  of  institutions 
along  the  scoring  scale  from  negative  1.0 
to  positive  3.0.  Stated  another  way,  any 
given  composite  score  along  this  scale 
reflects  the  degree  of  uncertainty  that  an 
institution  will  be  able  to  continue 
operations  and  meet  its  obligations  to 
students  and  to  the  Secretary;  the 
uncertainty  that  an  institution  will  be 
able  to  continue  operations  and  meet  its 
obligations  increases  as  its  composite 
score  decreases.  Thus,  if  the  Secretary's 
sole  aim  for  these  regulations  had  been 
to  accept  the  lowest  level  of  uncertainty, 
only  institutions  achieving  the  highest 
composite  score  would  be  considered 
financially  responsible.  The  Secretary 
notes  that  a  significant  number  of 
institutions  in  the  samples  examined  by 
the  Department  and  KPMG  attained 
composite  scores  of  3.0  (44  percent  of 
the  institutions  in  the  private  non-profit 
sample,  and  13  percent  of  the 
institutions  in  the  proprietary  sample). 


However,  the  Secretary  believes  that  a 
composite  score  of  1.5  reflects  a  level  of 
financial  health  that  is  in  keeping  with 
the  statutory  requirements  and  the 
Secretary's  goals  in  determining  that 
institutions  are  financially  responsible. 
This  level  balances  the  need  to 
minimize  uncertainty  with  the  need  to 
minimize  regulatory  burdens  on 
institutions  that  are  likely  to  remain  in 
business,  provide  educational  services 
at  a  satisfactory  level,  and  administer 
properly  the  tide  IV,  HEA  programs. 

Institutions  With  Composite  Scores  in 
the  Zone 

As  noted  previously,  provided  that  an 
institution  satisfies  the  standards 
relating  to  its  debt  payments  and  its 
administration  of  the  tide  IV,  HEA 
programs,  an  institution  demonstrates 
that  it  is  financially  responsible  by 
achieving  a  composite  score  of  at  least 
1.5,  or  by  achieving  a  composite  score 
in  the  zone  from  1.0  to  1.4  and  meeting 
certain  provisions. 

The  ratio  methodology  is  designed  to 
identify  the  point  along  the  scoring 
scale  where  an  institution  is  financially 
soimd  enough  (a  composite  score  of  at 
least  1.5)  to  continue  to  participate  in 
the  tide  rv.  HEA  programs  without  any 
additional  monitoring  arising  fit)m  a 
review  of  its  financial  condition,  and 
the  point  below  which  (a  composite 
score  of  less  than  1.0)  there  is 
considerable  uncertainty  regarding  an 
institution's  ability  to  continue 
operations  and  meet  its  obligations  to 
students  and  to  the  Secretary.  For 
institutions  scoring  below  1.0, 
additional  monitoring  and  surety  are 
required  immediately  to  protect  the 
Federal  interest. 

The  Secretary  considers  institutions 
with  composite  scores  in  the  zone 
between  these  two  points  (i.e.,  a 
composite  score  of  1.0  to  1.4)  to  be 
financially  weak  but  viable,  and 
therefore  allows  these  institutions  up  to 
three  consecutive  years  to  improve  their 
financial  condition  without  requiring 
surety.  The  provisions  for  institutions 
scoring  in  the  zone  are  contained  in 
§  668.175(d)  of  these  regulations  under 
the  zone  alternative. 

Under  those  provisions,  an  institution 
qualifies  initially  as  a  financially 
responsible  institution  by  achieving  a 
composite  score  between  1.0  and  1.4. 
and  continues  to  qualify  by  achieving  a 
composite  score  of  at  least  a  1.0  in  each 
of  its  two  subsequent  fiscal  years.  If  an 
institution  does  not  achieve  at  least  a 
1.0  in  each  of  its  subsequent  two  fiscal 
years  or  does  not  sufficienUy  improve 
its  financial  condition  so  that  it  satisfies 
the  1.5  composite  score  standard  by  the 
end  of  the  three-year  period,  the 


institution  may  continue  to  participate 
in  the  tide  IV.  HEA  programs  by 
qualifying  under  another  alternative. 

Institutions  scoring  in  the  zone 
should  generally  be  able  to  continue 
operations  in  the  short-term,  absent  any 
adverse  economic  events.  However, 
even  though  the  resources  of 
institutions  scoring  in  the  zone  are 
notably  greater  than  the  resources  of 
institutions  scoring  below  1.0,  those 
resources  provide  only  a  limited  margin 
against  adversity.  Moreover,  because 
zone  institutions  have  notably  less 
resources  than  institutions  scoring 
above  the  zone,  their  ability  to  fund 
necessary  mission  objectives  is  similarly 
limited.  In  view  of  the  limited  resources 
of  zone  institutions,  and  the  uncertainty 
regarding  the  ability  of  those 
institutions  to  continue  operations  and 
satisfy  their  obligations  to  students  and 
to  the  Secretary  in  times  of  fiscal 
distress,  the  Secretary  believes  it  is 
necessary  to  monitor  more  closely  the 
operations  of  zone  institutions, 
including' their  administration  of  tide 
fV,  HEA  program  funds. 

Accoraingly,  the  regulations  require 
an  institution  in  the  zone  to  provide 
timely  information  regarding  certain 
accrediting  agency  actions  that  may 
adversely  effect  the  institution's  ability 
to  satisfy  its  obligations  to  students  and 
to  the  Secretary,  and  certain  financial 
events  that  may  cause  or  lead  to  a 
deterioration  of  the  institution's 
financial  condition.  In  addition,  the 
Secretary  may  require  the  institution  to  ' 
submit  its  compliance  and  financial 
statement  audits  soon  after  the  end  of  its 
fiscal  year. 

Witn  regard  to  the  administration  of 
tide  fV,  HEA  program  funds,  the 
Secretary  provides  those  funds  to  a  zone 
institution,  or  to  an  institution  with  a 
composite  score  of  less  than  1 .0,  under 
the  reimbursement  payment  method  or 
under  a  new  payment  method,  cash 
monitoring.  'The  Secretary  establishes  as 
part  of  these  regulations  the  cash 
monitoring  payment  method  in  view  of 
the  public  comment  that  the 
reimbursement  payment  method  is 
burdensome  or  that  it  may  be 
inappropriate  for  some  institutions. 
Under  either  the  reimbursement  or  cash 
monitoring  payment  method,  to  help 
ensure  that  tide  FV,  HEA  program  funds 
are  used  for  their  intended  purposes,  an 
institution  must  first  make 
disbursements  to  eligible  students  and 
parents  before  it  requests  or  receives 
funds  for  those  disbursements  from  the 
Secretary.  However,  unlike 
reimbursement,  where  an  institution 
must  provide  specific  and  detailed 
documentation  for  each  student  to 
whom  it  made  a  disbursement,  before 
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the  Department  provides  tide  IV.  HEA 
programs  funds  to  the  institution,  the 
Department  provides  funds  to  an 
institution  under  the  cash  monitoring 
pa)rment  in  one  of  two  less  biudensome 
ways.  The  Department  either  requires  an 
institution  to  make  disbursements  to 
eligible  students  or  parents  before 
drawing  down  tide  IV,  HEA  program 
funds  for  the  amount  of  those 
disbursements,  or  requires  the 
institution  to  submit  some 
dociunentation  identifying  the  eligible 
students  and  parents  to  whom  a 
disbursement  was  made  before  the 
Secretary  provides  funds  to  the 
institution  for  those  disbursements. 
Although  the  Secretary  anticipates  that 
the  documentation  requirements  under 
cash  monitoring  will  be  minimal  for 
most  institutions,  the  Case  Teams  have 
the  flexibility  under  these  regulations  to 
tailor  the  documentation  requirements 
on  a  case-by-case  basis.  In  addition,  the 
Secretary  expects  that  institutions  v«th 
composite  scores  of  less  than  1.0  will 
continue  to  receive  funds  under  the 
reimbursement  payment  method  if  those 
institutions  are  provisionally  certified 
(in  rare  instances,  however,  the 
Secretary  may  provide  funds  under  the 
cash  monitoring  payment  method  to  an 
institution  based  in  part  on  its 
compliance  history  and  the  amount  of 
the  letter  of  credit  submitted  to  the 
Department). 

The  Secretary  notes  that  the  future 
implementation  of  the  just-in-time 
pa]rment  method — ^which  the  Secretary 
intends  to  implement  as  soon  as 
possible — may  reduce  or  eliminate  the 
use  of  the  cash  monitoring  payment 
method.  Any  changes  to  the  cash 
monitoring  payment  method  arising 
from  the  implementation  of  the  just-in- 
time  payment  method  will  be  addressed 
in  a  fiiture  proposed  regulation,  and  the 
Secretary  will  invite  public  comment  on 
those  changes.  (For  more  information  on 
Cash  Monitoring,  see  the  discussion 
under  part  9  of  the  Analysis  of 
Comments  and  Changes). 

In  developing  these  provisions,  the 
Secretary  intended  to  achieve  three 
objectives.  First,  the  Secretary  wished  to 
provide  a  reasonable  amount  of  time  for 
institutions  to  improve  their  financial 
condition  without  increasing  the  risks  to 
the  Federal  interest.  Second,  the 
Secretary  did  not  wish  to  interfere 
unnecessarily  in  the  operations  of 
institutions  seeking  to  improve  their 
financial  condition.  Third,  the  Secretary 
wished  to  provide  as  much  flexibility  as 
possible  to  the  Department's  case  teams 
in  determining  the  appropriate  level  of 
monitoring  and  oversight  required  of 
institutions  in  the  zone. 


Alternative  Ways  of  Demonstrating 
Financial  Responsibility 

Section  498(c)(3)  of  the  HEA  provides 
alternatives  under  which  the  Secretary 
must  consider  an  institution  to  be 
financially  responsible  if  it  foils  to 
satisfy  one  or  more  of  the  components 
of  financial  responsibility.  These 
alternatives  are  described  under 
§  668.175  of  the  regulations.  This 
section  also  contains  alternatives  under 
which  the  Secretary  will  permit  an 
institution  that  does  not  demonstrate 
that  it  is  financially  responsible  under 
the  statutory  provisions  to  continue  to 
participate  in  the  tide  IV,  HEA 
programs. 

An  institution  that  does  not  achieve  a 
composite  score  of  1.5,  or  qualify  imder 
the  zone  alternative,  may  demonstrate 
that  it  is  financially  responsible  by 
submitting  to  the  Secretary  a  letter  of 
credit  for  at  least  50  percent  of  the  tide 
IV.  HEA  program  funds  the  institution 
received  in  its  last  fiscal  year.  If  the 
institution's  composite  score  is  less  than 
1.0,  it  may  continue  to  participate  as  a 
financially  responsible  institution  by 
submitting  the  50  percent  letter  of 
credit,  or  the  institution  may  submit  a 
smaller  letter  of  credit  (at  least  10 
percent  of  the  amoimt  of  its  prior  year 
tide  IV,  HEA  program  funds)  and 
participate  under  a  provisional 
certification. 

As  noted  previously,  the  ratio 
methodology  is  designed  to  consider  all 
of  an  institution's  resources.  In 
particular,  the  Primary  Reserve  and 
Equity  ratios  together  reflect  all  of  the 
resources  accumulated  over  time  by  an 
institution  that  are  available  to  the 
institution  to  support  its  current  and 
future  operations.  For  this  and  other 
reasons  discussed  under  Part  7  of  the 
Analysis  of  Comments  and  Changes, 
these  two  ratios  account  for  70  percent 
of  the  composite  score  for  proprietary 
institutions  and  80  percent  for  non- 
profit institutions. 

Institutions  that  do  not  satisfy  the 
composite  score  standard  that  would 
otherwise  participate  under  the  zone 
alternative  or  be  required  to  provide  a 
letter  of  credit  may  find  that  it  is  less 
cosdy  to  take  the  steps  necessary  to 
improve  their  financial  condition.  Based 
on  an  analysis  of  the  data  compiled  by 
KPMG,  the  Secretary  notes  that  a 
number  of  institutions  scoring  below  the 
zone  (i.e.,  have  composite  scores  of  less 
than  1.0)  may  qualify  under  the  zone 
alternative  by  making  relatively  small 
capital  infusions  or  increasing  modesdy 
their  unrestricted  net  assets.  For  some  of 
these  institutions,  the  amoimt  of  the 
cash  infusion  or  increase  in  net  assets 
that  would  be  necessary  to  achieve  a 


composite  score  of  1.0  is  less  than  five 
percent  of  total  revenue  because  that 
infusion  or  increase  is  reflected 
positively  in  both  the  Primary  Reserve 
and  Equity  ratios.  Alternatively, 
institutions  may  choose  to  retain  more 
earnings.  In  either  case,  the  cost  to  many 
institutions  of  improving  their  financial 
condition  is  less,  sometimes  far  less, 
than  the  cost  of  securing  a  letter  of 
credit. 

Institutions  that  qualify  under  the 
zone  alternative  may  find  that  by  tAking 
similar  actions  they  can  improve 
sufficiendy  their  financial  condition  to 
achieve  a  composite  score  of  1.5.  A  zone 
institution  that  achieves  a  composite 
score  of  1.5  at  the  end  of  any  year  in  the 
zone  or  by  the  end  of  the  three-year 
period,  avoids  the  costs  that  it  would 
otherwise  incur  in  securing  a  letter  of 
credit  under  the  available  alternatives. 

More  importantiy.  the  resources  that 
would  otherwise  be  used,  by  a  zone 
institution  or  an  institution  scoring 
below  the  zone,  to  secure  the  letter  of 
credit  woidd  now  be  available  to  the 
institution  to  support  its  mission 
objectives.  The  Secretary  anticipates 
that  financially  weak  institutions  will 
move  into  and  out  of  the  zone  as  those 
institutions  demonstrate  a  commitment 
to  improve  their  financial  health. 
Furthermore,  the  Secretary  expects  that 
institutions  will  seek  to  improve  their 
financial  health  in  the  manner  that  most 
benefits  students. 

Collective  Guarantees 

Several  commenters  suggested  that 
the  Secretary  revise  the  final  regulations 
to  include  an  alternative  under  which  a 
group  of  institutions  could  (under  some 
type  of  insurance-peoling  arrangement) 
collectively  provide  a  letter  of  credit,  or 
other  financial  instrument,  that  would 
serve  to  cover  the  potential  liabilities  of 
any  institution  in  the  group.  The  merits 
of  this  alternative  are  that  all  of  the 
institutions  in  the  group  could  continue 
to  participate  in  the  tide  IV,  HEA 
programs  as  financially  responsible 
institutions  at  a  lower  cost  than  if  any 
one  of  those  institutions  posted  a  letter 
of  credit  on  its  own.  In  the  meetings 
held  during  the  extended  comment 
period,  some  participants  noted  that  the 
potential  interest  in  such  an  alternative 
would  depend  on  the  nature  of  the  final 
regulations. 

Although  the  Secretary  did  not  revise 
the  regulations  to  include  this  suggested 
alternative  (primarily  because  the 
commenters  and  meeting  participants 
did  not  provide  any  details  regarding 
insurance-pooling  arrangements  or 
alternative  financial  instruments,  and 
because  the  Secretary  is  uncertain  about 
the  continued  conununify  interest  in 
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this  alternative),  the  Secretary  will 
consider  collective  guarantee  or 
insurance- pooling  requests  on  a  case-by- 
case  basis. 

Issues  Raised  in  the  Notice  of  Propoaed 
Rulemaking  and  Other  Department 
Publications 

The  September  20,  1996  NPRM 
included  a  discussion  of  the  major 
issues  surrounding  the  proposed   .j  • 
regulations  (as  well  as  a  summary  trf  tfte 
August  1996  report  by  KPMG)  that  will 
not  be  repeated  here.  The  following  list 
summarizes  those  issues  and  identifies 
the  pages  of  the  preamble  to  the  NPRM 
(61  FR  49552-49563)  on  which  the 
discussion  of  those  issues  can  be  found: 

•  The  scope  and  purpose  statement  of 
the  new  subpart  L  (p.  49556). 

•  A  proposal  to  modify  the 
precipitous  closure  alternative  to 
demonstrating  financial  responsibility, 
and  a  clarification  of  the  types  of 
alternatives  to  demonstrating  financial 
responsibility  available  to  new 
institutions  (pp.  49557-49558). 

•  Financial  responsibility  standards 
and  other  lequiremmts  for  institutions 
undergoing  a  change  of  ownOTship  (p. 
49558). 

•  Past  performance  standards  (p. 
49559). 

•  An  outline  of  additional 
requirements  and  administrative 
actions,  including  requirements  for 
institutions  that  are  provisionally 
certified,  and  an  outline  of 
administrative  actions  taken  when  an 
institution  fails  to  demonstrate  financial 
responsibility  (p.  49559). 

•  The  contents  of  the  proposed 
Appendix  F  (p.  49559). 

The  following  list  summarizes  the 
areas  of  discussion  that  were  posted  on 
the  Department's  World-Wide  Web  site. 
This  site  is  located  at  (http:// 
www.od.gov/offices/OPE/PPI/ 
finanrep.html).  This  web  site  will 
remain  active  at  least  until  the 
regulations  are  fully  effective. 

•  The  possibility  of  using  in  the  ratio 
analysis  an  Equity  ratio  either  as  an 
additional  ratio,  or  as  a  substitute  for  the 
Viability  ratio;  and  a  discussion  of  the 
components  of,  and  possible  strength 
foctor  scores  for,  that  ratio. 

•  Possible  adjustments  to  the 
threshold  foctors  to  take  into  account 
new  data  of  the  effects  of  Financial 
Accounting  Standards  Board  (FASB) 
Statements  116  and  117  on  private  non- 
profit institutions,  and  to  take  into 
account  additional  data  on  proprietary 
institutions. 

•  Possible  modifications  to  the 
wreigbting  percentages  of  the  ratios, 
including  the  weighting  for  the 
proposed  Equity  ratio. 


J 


•  Possible  modifications  to  the 
calculation  of  composite  scores  from  the 
ratio  analysis  to  elhninate  "cliff  effects," 
including  the  possible  use  of  a  linear 
algorithm  or  the  addition  of  more 
strength  factor  categories  to  linearize  the 
composite  scores. 

•  Possible  modifications  to  the 
scoring  scale,  including  truncating  the 
upper  end  of  the  scale  to  eliminate 
unnecessary  difiierentiation  of 
institutions  that  attain  high  composite 
scores. 

•  Community  suggestions  regarding 
the  treatment  of  goodwill  in  the 
calculation  of  the  ratios. 

•  Community  suggestions  for  a 
secondary  tier  of  analysis,  and  suggested 
changes  to  the  alternative  means  of 
demonstrating  financial  responsibility 
for  those  institutions  that  fail  the  ratio 
test 

•  Discussions  of  the  utility  of  using  a 
cash  flow  analysis. 

•  Discussions  of  the  treatment  of 
institutional  grants  and  other  fully- 
funded  operations  in  the  calculation 
the  ratios. 

•  Discussions  of  donor  income  with! 
regard  to  determining  the  financial  ^ 
responsibility  of  non-profit  institutions, 
and  in  particular  of  institutions  that 
have  continued  for  many  years  on  tight 
budgets  with  a  minimal  financial 
cushion. 

•  The  treatment  of  debt  in  the 
proposed  ratio  methodology,  including 
concerns  that  the  proposed  ratio 
methodology  could  penalize  institutions 
for  taking  on  necessary  amounts  of  debt 
to  exp>and  or  to  invest  in  infrastructure, 
and  suggestions  for  the  evaluation  of 
institutions  that  remain  debt-free. 

•  Conununity  suggestions  for  altering 
the  proposed  standards  for  changes  of 
ownership. 

•  Discussions  of  the  utility  and 
practicality  of  using  a  trend  analysis 
rather  than  a  snapshot  approach,  and 
community  suggestions  that  financial 
responsibility  need  not  be  determined 
annually,  at  least  for  stronger 
institutions.  ^ 

•  Commimity  ^if^estions  for  revising 
the  "fiiU  faith  and  credit"  alternative  for 
public  institutions. 

Substantive  Changes  to  the  NPRM 

The  following  discussion  reflects 
substantive  clumges  made  to  the  NPRM 
in  the  final  regulations. 

•  The  proposed  ratio  standards  for 
public  institutions  have  been  eliminated 
in  favor  of  a  revised  approach  in 
implementing  the  statutory  alternative 
that  an  institution  is  financially 
responsible  if  it  is  backed  by  the  full 
faidi  and  credit  of  a  State  or  equivalent 
government  entity. 


•  The  proposed  Viability  ratio  has 
been  replaced  by  the  Equity  ratio. 

•  The  proposed  scoring  scale  has 
been  modified  to  range  from  negative 
IX)  to  positive  3.0,  rather  than  from  1.0 
to  5.0.  The  low  end  of  the  range,  below 
1.0,  indicates  the  poorest  financial 
condition.  At  the  high  end,  a  score  of 
3.0  indicates  financial  health. 

•  The  proposed  strength  factor  tables 
have  been  replaced  by  linear  algorithms. 

•  The  proposed  ratio  results 
necessary  to  earn  points  along  the 
scoring  scale  have  been  lowered  to 
reflect  a  time  frame  of  12-to-18  months 
rather  than  3-to-4  years. 

•  As  a  result  of  revising  the  scoring 
scale  and  the  strength  factor  scores,  and 
the  change  in  focus  &t)m  3-to-4  years  to 
12-to-18  months,  the  minimum 
composite  score  for  establishing 
financial  responsibility  has  been 
changed  from  the  proposed  standard  of 
1.75  (on  a  scale  of  1.0  to  5.0)  to  1.5  (on 
a  scale  of  negative  1.0  to  positive  3.0). 

•  The  proposed  precipitous  closure 
alternative  has  been  modified  and 
implemented  in  these  regulations  as  the 
zone  alternative.  Under  the  zone 
alternative,  an  institution  whose 
composite  score  is  less  than  1.5  but 
equal  to  at  least  1.0  may  participate  In 
tiUe  rv,  HEA  programs  as  a  financially 
responsible  institution  for  up  to  three 
consecutive  years. 

•  As  part  of  the  modifications  to  the 
proposed  precipitous  closure 
alternative,  the  provision  requiring 
owners  or  persons  exercising  substantial 
control  over  an  institution  to  provide 
personal  financial  guarantees  is 
eliminated.  Instead,  an  institution 
whose  composite  score  is  less  than  1.5 
is  required  to  provide  information 
regarding  certain  oversight  and  financial 
events,  and  the  Department  provides 
title  IV,  HEA  program  funds  to  that 
institution  imder  the  reimbursement 
payment  method  or  under  a  new,  less 
burdensome  payment  method.  Cash 
Monitoring  (discussed  above  and  under 
part  9  of  the  Analysis  of  Comments  and 
Changes). 

•  Tne  proposal  to  apply  the  ratio 
methodology  to  third-party  servicers 
entering  into  a  contact  with  lenders  and 
guaranty  agencies  has  been  withdrawn. 
The  financial  standards  currently  under 
§668.15  continue  to  apply  to  those 
entities. 

•  The  proposed  revisions  to  the 
procedures  relating  to  changes  of 
ownership  have  been  withheld  pending 
further  review  and  comment. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  as  significant  in  accordance 
with  Executive  Order  12866.  Under  the 
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terms  of  the  order,  the  Secretary  has 
assessed  the  potential  costs  and  benefits 
of  this  regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
finrn  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  the  title  IV, 
HEA  programs  effectively  and 
efficienUy. 

In  assessing  the  potential  costs  and 
benefits — ^both  quantitative  and 
qualitative — of  these  regulations,  the 
Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Summary  of  Potential  Costs  ami 
Benefits 

The  potential  costs  and  benefits  of 
these  final  regulations  are  discussed 
elsewhere  in  this  preamble  under  the 
heading  Final  Repdatory  Flexibility 
Analysis  (FRFA),  and  in  the  information 
previously  stated  under  Supplementary 
Information  and  in  the  following 
Analysis  of  Comments  and  Changes. 

Analysis  of  Conunents  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  on  the  NPRM, 
approximately  850  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  regulations 
since  the  publication  of  the  NPRM 
follows. 

The  Department  received  comments 
on  these  regulations  fit)m  September  20, 
1996  through  April  14, 1997.  Although 
the  Depeirtment  received  and  considered 
comments  on  all  of  the  topics  included 
in  the  NPRM,  the  comments  discussed 
here  are  primarily  those  which  address 
the  changes  to  the  NPRM  made  by  these 
final  regulations. 

Major  issues  are  discussed  under  the 
section  of  the  regulations  to  which  they 
pertain.  Comments  concerning  the  new 
Subpart  L  are  grouped  by  topic  or  issue. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under 
applicable  statutory  authority — are  not 
addressed.  An  analysis  of  the  comments 
received  regarding  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  can  be  found 
elsewhere  in  this  preamble  under  the 
heading  Final  Regulatory  Flexibility 
Analysis  (FRFA). 

Section  668.23 — Compliance  Audits 
and  Audited  Financial  Statements 

Comments:  Several  commenters  noted 
that  the  requirements  under 


§  668.23(f)(3)  (previously  codified  under 
§  668.24),  are  not  always  possible  to 
meet.  Under  this  section,  an 
institution's  or  servicer's  response  to  the 
Secretary  regarding  notification  of 
questioned  expenditures  must  be  based 
on  an  attestation  engagement  performed 
by  the  institution's  or  servicer's  auditor. 
The  commenters  maintained  that  an 
attestation  engagement  is  proper  only 
when  the  subject  of  the  attestation  is 
capable  of  being  evaluated  based  on 
reasonable,  objective  criteria,  and  that 
some  responses  to  notifications  of 
questioned  expenditures  may  be  based 
on  grounds  that  could  not  be  so 
evaluated,  i.e.,  the  contention  that  an 
auditor  misinterpreted  or  misapplied  a 
regulatory  requirement  when  the 
auditor  questioned  the  institution's  or 
servicer's  compliance  or  expenditure. 

Discussion:  The  Secretary  agrees  that 
there  are  cases  in  which  the  institution's 
response  to  an  audit  does  not  have  to  be 
based  on  an  attestation  engagement. 
This  provision  was  intended  to  inform 
institutions  that  new  information  or 
documentation  that  was  not  available 
during  the  original  audit  should  be 
accompanied  by  the  auditor's  attestation 
report,  when  that  report  is  submitted  to 
the  Secretary.  Without  the  auditor's 
report,  the  resolution  of  the  audit  may 
be  delayed  or  the  data  may  not  be 
considered  reliable.  However,  the 
Secretary  agrees  that  the  necessity  for 
the  attestation  engagement  is 
determined  by  the  nature  of  the 
response  being  made,  and  may  not  be 
required  in  all  cases. 

The  Secretary  also  has  determined 
that  the  procedures  described  in 
§668.23(f)(l)-(3)  are  redundant  with 
requirements  under  OMB  Circulars  A- 
128  and  A-133  and  the  Office  of 
Inspector  General  Audit  Guide,  and  that 
redimdancy  may  cause  confusion  for 
some  institutions.  The  OMB  Circulars 
and  the  Audit  Guide  each  contain 
requirements  that  a  Corrective  Action 
Plan,  which  includes  the  institution's 
responses  to  the  audit  findings  and 
questioned  costs,  be  submitted  with  the 
audit.  If  the  institution  disagrees  with 
the  findings  or  believes  corrective  action 
is  not  needed,  it  provides  the  rationale 
for  that  belief  in  the  Corrective  Action 
Plan. 

Normally,  an  institution  submits 
information  in  its  Corrective  Action 
Plan,  in  response  to  a  specific  request 
from  the  Secretary,  or  as  part  of  an 
appeal  under  34  CFR  668  subpart  H. 
The  Secretary  establishes  whether  an 
attestation  report  is  required  as  part  of 
the  Secretary's  request  for  information; 
the  Hearing  Oflicial  evaluates  the 
reliability  of  information  submitted  v^th 
an  appeal.  To  avoid  duplication  and 


uimecessary  audit  work  and  because 
few  institutions  submit  additional  data 
as  described  in  paragraph  (f),  the 
Secretary  removes  this  paragraph. 
Changes:  The  Secretary  removes 
paragraph  (f)  under  §  668.23. 

Subpart  L — Financial  Responsibility 

Part  1.  General  Comments  Regarding  the 
Proposed  Ratio  Methodology 

Comments:  Many  participants 
involved  in  the  discussions  conducted 
by  the  Secretary  during  the  extended 
coDunent  period  exprmsed  the  view  that 
the  manner  in  which  those  discussions 
were  conducted  demonstrated  the 
Department's  commitment  to  public  and 
commuaity  involvement  in  the 
rulemaking  process  and  should  serve  as 
a  model  for  future  rulemaking. 

Several  commenters  maintained  that 
the  Secretary  cannot  change  the  current 
standards  of  financial  responsibility 
without  firet  convening  regional 
meetings  to  obtain  public  involvement 
in  the  development  of  proposed  * 

regulations  as  provided  under  the 
negotiated  rulemaking  process 
described  in  section  492  of  the  HEA. 
One  commenter  opined  that  absent  a 
negotiated  rulemaking  process  the 
Secretary  could  not  promulgate 
regulations  that  would  have  legal  force 
and  effect 

Several  commenters  argued  that  the 
proposed  ratio  methodology  is  contrary 
to  statutory  provisions  under  section 
498  of  the  HEA  because  the  proposed 
ratios  do  not  include  the  type  of  ratios 
specified  by  the  HEA. 

Other  commentera  maintained  that 
any  attempt  by  the  Secretary  to 
promulgate  financial  responsibility 
standards  was  duplicative,  and  that  for 
reasons  of  efficiency  and  regulatory 
relief  the  Secretary  should  rely  upon 
standards  used  by  financial  institutions 
and  accrediting  agencies. 

Discussion:  The  Secretary  appreciates 
the  p>articipants'  remarks  and  thanks 
those  persons  for  their  valuable  input 
regarding  the  direction  and 
development  of  these  rules.  The 
Secretary  disagrees  that  negotiated 
rulemaking  is  required  under  the  HEA 
to  implement  these  regulations.  In 
accordance  with  section  492  of  the  HEA. 
the  Secretary  conducted  regional 
meetings  to  obtain  public  involvement 
in  the  preparation  of  draft  regulations 
for  parts  B,  G  and  H  of  the  HEA  as 
amended  by  the  Higher  Education 
Amendments  of  1992.  As  required 
under  section  492,  those  draft 
regulations  were  then  used  in  a 
negotiated  rulemaking  process  that  was 
subject  to  specific  time  limits  coimected 
with  the  enactment  of  the  1992 
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Amendments.  The  negotiated 
rulemaking  requirement  was  therefore 
anchored  at  one  end  by  the  statutorily 
required  regional  meetings  that  followed 
the  enactment  of  the  1992  Amendments, 
and  at  the  other  end  by  fixed  time  limits 
for  the  final  regulations  created  by  that 
process.  Subsequent  regulatory  changes 
to  these  sections  cannot  be  tied  to  those 
requirements  for  negotiated  rulemaking 
because  the  regional  meetings  and 
statutory  timeframes  for  those 
regulations  have  already  passed.  The 
HEA  does  not  restrict  the  Secretary's 
authority  to  make  additional  regulatory 
changes  in  this  area,  and  changes  to  the 
regulations  may  therefore  be  made 
without  using  negotiated  nilem^ng. 

Even  thou^  negotiated  rulemaking 
was  not  required  for  these  regulations, 
the  Secretary  believes  that  the 
opportunities  afforded  to  the  higher 
education  community  diuing  the 
extended  comment  period  to  provide 
input  regarding  the  proposed 
regulations  are  consistent  with  the  spirit 
of  cooperation  that  underlies  the 
negotiated  rulemaking  process.  In  the 
numerous  meetings  held  during  the 
extended  comment  period  with 
representatives  from  institutions,  higher 
education  associations,  and  other 
interested  parties,  the  meeting 
participants  identified  many  areas  in  the 
proposed  regulations  that  the  Secretary 
has  since  modified  and  improved  to 
more  accurately  measure  the  relative 
financial  health  of  institutions. 

The  Secretary  disagrees  that  section 
498(c)(2)  of  the  HEA  requires  the 
Secretary  to  utilize  particular  ratios  in 
determining  financial  responsibility. 
That  section  of  the  HEA  merely 
provides  examples  of  ratios  that  the 
Secretary  may  use  in  determining 
whether  an  institution  is  financially 
responsible,  e.g.,  the  statutory  reference 
to  an  "asset  to  liabilities"  ratio  is  a 
generic  rather  than  a  specific  reference 
or  requirement.  Moreover,  the  Secretary 
believes  that  the  ratio  methodology 
established  by  these  regulations  not 
only  incorporates  the  same  aspects  of 
financial  health  as  the  ratios  illustrated 
in  the  HEA,  but  does  so  in  a  more 
comprehensive  maimer. 

With  respect  to  the  comments  that  the 
Secretary  should  rely  on  financial 
determinations  made  by  accrediting 
agencies  or  financial  institutions,  the 
Secretary  notes  that  section  498(c)  of  the 
HEA  requires  the  Secretary  to  make 
those  determinations  for  institutions 
participating  in  the  title  IV,  HEA 
programs.  In  addition,  because  the 
financial  standards  used  by  other  parties 
reflect  the  mission  of  those  parties  or  are 
used  by  those  parties  to  initiate  or 
continue  a  business  relationship,  there 


is  no  assurance  that  determinations 
made  under  those  standards  by  those 
parties  will  have  a  direct  bearing  on 
whether  an  institution  is  financially 
responsible  for  the  purposes  required 
under  HEA,  i.e.,  that  the  institution  is 
able  to  (1)  provide  the  services 
described  in  its  official  publications,  (2) 
administer  properly  the  title  IV,  HEA 
programs  in  which  it  participates,  and 
(3)  meet  all  of  its  financial  obligations 
to  students  and  to  the  Secretary. 
Moreover,  and  absent  any  provision  in 
the  statute  that  permits  the  Secretary  to 
delegate  financial  responsibility 
determinations  to  other  parties,  if  the 
Secretary  adopted  the  commenters' 
suggestion,  similarly  situated 
institutions  would  be  treated  differently 
depending  on  the  party  making  the 
determination. 
Changes:  None. 

Part  2.  Comments  Regarding  the  Timing 
and  Implementation  of  New  Financial 
Standards  "^ 

Comments:  Several  commenters 
recommended  that  the  Secretary 
postpone  any  changes  to  the  financial 
responsibility  standards  imtil  after 
reauthorization  of  the  HEA.  The 
commenters  argued  that  if  new 
standards  are  implemented  now,  these 
standards  might  be  changed  during  the 
reauthorization  process  or  the  statute 
may  be  amended  to  include  other 
requirements,  thus  potentially 
subjecting  institutions  to  several 
different  requirements  within  a  few 
years.  Another  commenter  suggested 
that  the  proposed  standards  form  the 
starting  point  for  discussions  between 
the  Secretary  and  the  higher  education 
community  on  reauthorization  issues 
involving  financial  responsibility. 

Memy  commenters  believed  that  the 
reporting  requirements  under  FASB 
116,  Accounting  for  Contributions 
Received  and  Contributions  Made,  and 
FASB  117,  Financial  Statements  of  Not- 
for-Profit  Organizations,  are  too  recent 
to  be  thoroughly  understood.  In 
particular,  the  commenters  maintained 
that  since  the  impact  of  these  FASB 
requirements  on  the  proposed  ratio 
methodology  is  not  known,  the 
Secretary  should  delay  publishing  final 
rules.  Along  the  same  lines,  commenters 
representing  proprietary  institutions 
maintained  that  the  Secretary  should 
not  promulgate  the  ratio  methodology 
because  it  is  untested  and  its  impact  on 
the  community  is  not  known. 

Discussion:  The  Secretary  believes 
that  changes  to  the  current  fiiumcial 
responsibility  standards  are  necessary 
for  the  reasons  cited  in  the  preamble  to 
this  regulation  (see  the  discussion  under 
the  heading  Need  for  Revising  the  Rules 


in  the  SUPPLEMENTARY  INFORMATION 
section  of  these  regulations). 

With  regard  to  new  accounting 
standards  under  FASB  Statements  116 
and  117,  since  most  private  non-profit 
colleges  and  universities  adopted  the 
new  FASB  standards  for  their  fiscal 
years  that  ended  June  30, 1996,  only  a 
limited  number  of  financial  statements 
prepared  imder  those  standards  were 
available  for  examination  at  the  time  the 
NPRM  was  published.  Based  on  that 
limited  number  of  financial  statements, 
the  proposed  strength  factors  for  the 
Primary  Reserve  ratio  were  set 
approximately  66  percent  higher  than 
strength  factors  for  institutions  under  a 
fund  accounting  model  (AICPA  Audit 
Guide  financial  reporting  model).  This 
increase  in  the  strength  fectors  was 
intended  to  reflect  the  fact  that  under 
FASB  116/117  realized  and  unrealized 
gains  on  investments  held  as 
endowments  are  included  in 
unrestricted  or  temporarily  restricted 
net  assets,  whereas  under  fund 
accounting  these  gains  were  generally 
treated  as  nonexpendable  assets. 
Therefore,  it  was  anticipated  that  the 
expendable  net  assets  of  all  institutions 
would  increase  significanUy. 

During  the  extended  comment  period 
KPMG  conducted  an  analysis  of 
financial  statements  from  395  non-profit 
institutions  that  adopted  FASB  116/117 
and  found  that  the  impact  of  the  new 
accounting  standards  is  not  uniform 
across  the  private  non-profit  sector.  The 
anticipated  impact  that  expendable  net 
assets  would  increase  significantiy 
occurred  only  among  institutions 
holding  large  endowments;  the  impact 
was  negligible  for  institutions  with  littie 
or  no  endowment.  Based  on  the  more 
thorough  KPMG  analysis,  the  Secretary 
revises  the  strength  factors  for  the 
Primary  Reserve  ratio  for  private  non- 
profit institutions  in  a  manner  that 
discounts  the  effects  of  the  new  FASB 
standards  for  all  non-profit  institutions. 

Changes:  See  the  discussion  of  the 
strength  factor  score  for  the  Primary 
Reserve  ratio,  Analysis  of  Comments 
and  Changes,  Part  6. 

Comments:  A  commenter  representing 
proprietary  institutions  questioned  the 
manner  in  which  the  KPMG  study  was 
conducted.  The  commenter  believed 
that  small  business  interests  were  not 
considered  since  no  representatives  of 
small  proprietary  institutions  were 
among  those  institutional 
representatives  that  assisted  with  the 
KPMG  study.  Moreover,  the  commenter 
implied  that  the  Secretary  did  not 
consider  the  comments  submitted  by  a 
group  of  CPAs  on  behalf  of  proprietary 
institutions  regarding  the  KPMG  report, 
and  therefore  may  have  violated  the 


Federal  Regiater  /  Vol.  62,  No.  227  /  Tuesday,  November  25,  1997  /  Rules  and  Regulations    62841 


requirement  in  the  Regulatory 
Flexibility  Act  (RFA)  5iat  the  Secretary 
confer  with  representatives  of  small 
businesses. 

Discussion:  The  Secretary  notes  that 
the  suggestions  of  the  group  of  CPAs 
referenced  by  the  commenters  were 
considered  in  developing  these  final 
regulations.  More  significantiy, 
however,  during  the  extended  conunent 
period  the  Secretary  sought  and 
obtained  the  views  and  comments  of 
individuals  and  organizations  with 
diverse  experience  in  higher  education 
finance.  Specifically,  the  Secretary  met 
with  organizations  representing 
proprietary  institutions  and  directiy 
with  persons  from  proprietary 
institutions,  including  representatives 
bom  small  institutions.  In  addition  the 
Secretary  provided  on  the  £)epartment's 
web  site  a  summary  of  the  views 
expressed  by  the  participants  at  those 
meetings  and  additional  information 
regarding  the  ratio  methodology. 

Changes:  None. 

Part  3.  Comments  Regarding  Annual 
Determinations  of  Financial 
Responsibility 

Comments:  Many  commenters  bom. 
private  non-profit  institutions 
maintained  tiiat  institutions  should  not 
be  subjected  to  annual  determinations  of 
financial  responsibility.  The 
commenters  believed  that  aimual 
determinations  are  unnecessarily 
burdensome,  and  represent  an 
inefficient  use  of  the  Secretary's 
resources,  particularly  in  cases  in  which 
an  institution  has  been  recenUy 
recertified.  The  commenters  opined  that 
when  a  determination  is  made  during 
the  recertification  process  that  an 
institution  is  financially  responsible,  the 
Secretary  has  sufficiently  discharged  his 
oversight  responsibilities  in  this  area. 

Discussion:  The  Secretary  believes 
that  it  is  not  prudent  to  ignore  the 
financial  condition  of  many  institutions 
for  the  three-  to  four-year  period 
between  recertification  cycles  for 
several  reasons.  First,  the  financial 
condition  of  an  institution  may 
deteriorate,  increasing  unnecessarily  the 
risks  to  students  and  taxpayers  that  the 
institution  will  close  or  will  otherwise 
be  unable  to  meet  its  obligations. 
Second,  many  institutions  prepare  an 
annual  audited  financial  statement  for 
other  purposes,  so  the  only  burden  that 
may  result  frcm  an  annual 
determination  stems  fit>m  the 
institution's  failure  to  satisfy  the 
standards  of  fiiumcial  responsibility. 
Lastly,  if  the  Secretary  were  to  adopt  the 
commenters'  suggestion  by  establishing 
longer  term  financial  standards  for  all 
institutions,  those  standards  would 


necessarily  need  to  be  much  higher  than 
the  standajtls  in  these  regulations, 
resulting  in  more  institutions  failing  the 
standards  and  creating  additional 
burdens  for  those  institutions  and  the 
Secretary.  Nevertheless,  the  Secretary 
may  in  the  future  explore  the  possibility 
of  determining  the  financial 
responsibility  of  certain  institutions  less 
often  or  only  during  the  recertification 
process. 
Changes:  None. 

Part  4.  Comments  Regarding  the 
Adequacy  and  Appropriateness  of  the 
Proposed  Ratio  Methodology 

General  comments:  Many  commenters 
bom  a  variety  of  sectors  supported  the 
direction  taken  by  the  proposed 
regulations,  including  customizing  the 
ratios  for  each  sector.  The  commenters 
agreed  with  the  Secretary  that  the 
proposed  methodology  provides  a  better 
assessment  of  an  institution's  financial 
condition  than  the  regulatory  tests 
currentiy  in  place.  However,  the 
commenters  believed  that  some  changes 
should  be  made  to  the  proposed 
regulations. 

Several  commenters  asserted  that  the 
proposed  ratio  methodology  is 
inadequate  because  it  does  not  consider 
other  fiictors,  such  as  enrollment  trends, 
used  by  credit  rating  agencies  like 
Moody's  or  Standard  and  Poor's.  The 
commenters  suggested  that  along  with 
using  the  proposed  methodology,  the 
Secretary  should  consider  an 
institution's  Moody's  or  Standard  and 
Poor's  credit  rating,  and  the  institution's 
history  of  handling  Federal  funds, 
before  the  Secretary  determines  whether 
the  institution  is  financially  responsible. 

Similarly,  one  commenter  from  a  non- 
profit institution  argued  that  credit 
rating  agencies  place  a  significant 
emphasis  on  the  strength  of  an 
organization's  revenue  stream,  but  the 
proposed  ratios  virtually  ignore  this 
variable.  The  commenter  stated  that  in 
assessing  the  revenue  strength  of 
educational  institutions,  the  rating 
agencies  typically  review  such  data  as 
average  SAT  scores  and  student 
acceptai^e  rates.  It  was  the  commenter's 
view  that  a  revenue  strength  score 
should  be  part  of  the  evaluation  process 
and  should  cany  no  lesser  weight  than 
that  associated  with  expenses. 

Other  commenters  bom  non-profit 
institutions  maintained  the  ratio 
methodology  is  not  valid  because  it  is 
not  based  on  traditional  measures  of 
financial  strength,  and  did  not  take  into 
account  the  institution's  total  financial 
ciitnunstances  as  required  by  the  HEA. 
Another  commenter  bom  the  non-profit 
sector  argued  that  the  proposed  rules, 
because  of  thei^  emphasis  on 


profitability,  appeared  to  be  designed 
for  proprietary  institutions.  The 
commenter  urged  the  Secretary  to 
amend  the  rules  to  reflect  the  difi^erence 
in  each  sector.  Several  other 
commenters  from  private  non-profit 
institutions  asserted  that  the  pro{>osed 
ratio  methodology  is  deficient  because  it 
does  not  take  into  account  specific 
missions  of  institutions. 

Several  commenters  believed  that  the 
proposed  methodology  is  too  restrictive, 
arguing  that  it  is  too  heavily  biased  in 
safeguarding  the  Secretary  from  events 
that  are  very  rare. 

Several  other  commenters 
representing  proprietary  institutions 
maintained  that  the  new  methodology 
was  incomplete  because  it  contained  no 
way  to  measure  the  effectiveness  of  an 
institution's  management. 

Other  commenters  believed  that  many 
small  institutions  with  good  educational 
and  compliance  records  that  pass  the 
current  standards  would  fail  the 
standards  proposed  in  the  NPRM.  The 
commenters  opined  that  this  outcome 
points  to  a  flaw  in  the  manner  in  which 
the  methodology  treats  small 
institutions.  An  accountant  for  a 
proprietary  institution  argued  that 
because  the  proposed  methodology  does 
not  provide  an  adjustment  for  size,  it  is 
unfair  to  compare  an  institution  with 
$10  million  in  tuition  revenue  to  an 
institution  with  $500,000  in  tuition 
revenue  by  applying  the  same  standards 
and  criteria  to  both  institutions. 

Several  commenters  maintained  that 
the  proposed  methodology  is  complex 
and  difficult  to  understand.  The 
commenters  argued  that  the  proposed 
rules  will  require  institutions  to  rely 
more  heavily  on  CPAs,  thus  increasing 
their  costs. 

Discussion:  The  Secretary  thanks  the 
commenters  supporting  the  approach 
taken  under  these  rules  to  establish 
better,  more  comprehensive  financial 
standards  and  appreciates  the 
cooperation  and  effort  of  commenters 
and  other  participants  in  the  rulemaking 
process  for  sharing  their  views  and 
concerns  with  the  Secretary  during  the 
initial  and  extended  comment  periods. 
With  regard  to  the  concerns  raised  by 
the  commenters  about  the  adequacy  of 
the  ratio  methodology,  the  Secretary 
wishes  to  make  the  following  points. 
First,  the  ratio  methodology  is  designed 
to  make  appropriate,  albeit  broad, 
distinctions  between  the  sectors  of 
higher  education  institutions.  The 
Secretary  acknowledges  that  the 
methodology  does  not  direcUy  consider 
intra-sector  differences  nor  does  it  take 
into  account  all  of  the  variables  or 
elements  suggested  by  the  commenters 
regarding  the  mission  or  organizational 
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structure  of  institutions.  To  do  so  would 
create  an  enormously  complex  model 
that  as  a  practical  matter  would  be 
impossible  to  implement.  Rather,  the 
methodology  focuses  on  key  ratios  and 
differences  between  the  sectors  that  the 
Secretary  believes  are  the  most  critical 
in  evaluating  fairly  the  relative  tinancial 
health  of  all  institutions  along  a 
common  scale. 

Second,  the  adequacy  of  the  ratio 
methodology  should  be  judged  in  the 
context  of  both  its  design  objectives  and 
the  associated  regulatory  provisions  that 
complement  those  objectives.  In 
developing  these  regulations  the 
Secretary  sought  to  minimize  two 
potential  errors — that  a  financially 
healthy  institution  would  fail  the  ratio 
standard  and  be  inappropriately  subject 
to  additional  requirements  and  burdens, 
and  that  a  financially  weak  institution 
would  satisfy  the  ratio  standard  and 
later  fail  to  carry  out  its  obligations  at 
the  expense  of  students  and  taxpayers. 
The  ratio  methodology,  in  combination 
with  the  alternative  standards 
established  by  these  regulations  (see 
Analysis  of  Comments  and  Changes, 
Part  9),  reflects  the  Secretary's  decision 
to  err  on  the  side  of  allowing  some 
financially  weak  institutions  to 
participate  in  the  title  IV.  HEA  programs 
but  in  a  manner  that  protects  the 
Federal  interest. 

Third,  the  Secretary  disagrees  that  the 
ratio  methodology  is  flawed  because  it 
does  not  provide  an  adjustment  for  the 
size  of  an  institution.  To  the  contrary, 
an  adjiistment  for  size  is  unnecessary 
because  a^Btio  converts  amounts  into  a 
metric  that  is  relative  to  an  institution's 
own  size,  making  possible  a  comparison 
of  that  institution  to  other  institutions 
regardless  of  the  size  of  those 
institutions.  This  comparative  analysis 
is  the  basic  design  element  of  the  ratio 
methodology  that  enables  the  Secretary 
to  evaluate  the  relative  financial  health 
of  all  institutions  along  a  common  scale. 
Similarly,  the  Secretary  disagrees  that 
the  methodology  fovors  large  or  pubUcly 
traded  institutions.  Presimiably,  the 
commenters  are  referring  to  a  situation 
where  a  large  institution  is  not 
dependent  upon  a  single  revenue  stream 
or  has  access  to  wider  donor  bases  or 
more  capital  markets  than  a  small 
institution.  While  this  flexibility  may 
advantage  a  large  institution,  the 
Secretary  believes  that  flexibility  is 
inherent  to  the  institution  and  beyond 
the  scope  of  the  methodology.  The  fact 
that  a  large  institution  may  be  able  to 
improve  its  financial  condition  by 
managing  its  resources  efiiectively  also 
holds  true  for  a  small  institution, 
particularly  since  the  ratios  account  for 


an  institution's  performance  relative  to 
its  size. 

With  regard  to  the  comment  from  the 
non-profit  sector  that  the  proposed  ratio 
methodology  appeared  to  be  designed 
for  proprietary  institutions  because  it 
emphasized  profitability,  the  Secretary 
notes  that  the  measure  of  profitability 
(the  Net  Income  ratio)  accounted  for  50 
percent  of  the  composite  score  for 
proprietary  institutions,  but  for  only  10 
percent  of  the  composite  score  for  non- 
profit institutions.  As  discussed  more 
fully  under  Part  7  of  the  Analysis  of 
Comments  and  Changes  (Comments 
regarding  the  weighting  of  the  proposed 
ratios),  the  Secretary  has  revised  the 
proposed  percentages  for  the  Net 
Income  ratio  to  more  accurately  reflect 
the  differences  between  the  sectors  of 
postsecondary  institutions. 

The  Secretary  disagrees  that  the 
methodology  will  require  institutions  to 
rely  more  heavily  on  CPAs.  As 
illustrated  in  the  appendices  to  these 
regulations,  an  institution  can  readily 
calculate  its  composite  score  from  its 
audited  financial  statements,  provided 
that  those  statements  are  prepared  in 
accordance  with  GAAP.  Fmlhermore, 
by  limiting  the  number  of  ratios,  the 
Secretary  believes  that  it  should  not  be 
difficult  for  any  institution  to  determine 
the  impact  that  its  business  and 
programmatic  decisions  have  or  will 
have  on  its  financial  condition  as 
measured  by  the  methodology. 

Changes:  None. 

Comments  regarding  alternative 
ratios:  Several  commenters  argued  that 
the  proposed  ratio  methodology  is 
limited  and  arbitrary,  suggesting 
alternative  ratios  that  should  be  used 
instead,  including:  the  acid  test  ratio;  a 
debt  to  equity  ratio;  a  titie  IV,  HEA  loan 
program  default  ratio;  a  debt  to  revenue 
ratio;  a  longevity  ratio;  a  debt  service 
coverage  ratio;  and  a  measure  of 
working  capital. 

Several  commenters  believed  that  the 
Primary  Reserve  ratio  disadvantages 
institutions  that  converted  short-term 
liabilities  into  long-term  debt  to  meet 
the  acid  test  ratio  requirement. 

A  commenter  fitim  an  accrediting 
agency  asserted  that  the  composite  score 
based  on  the  proposed  ratio 
methodology  is  inadequate  in  assessing 
an  institution's  financial  health,  and 
that  other  measures  such  as  operating 
income,  debt  levels,  availability  of 
working  capital,  and  significant  items 
contained  in  notes  to  the  financial 
statements  should  be  used  instead. 

Discussion:  The  Secretary  considered 
a  number  of  ratios  that  could  be  used  in 
addition  to  or  in  place  of  the  proposed 
ratios,  including  the  ratios  suggested  by 
the  commentera,  but  decided  to  replace 


only  the  proposed  Viability  ratio,  with 
an  Equity  ratio.  As  disciissed  below, 
while  the  ratios  suggested  by  the 
commenters  are  valid  measures,  taken 
individually  or  as  a  whole  they  measure 
the  financial  health  of  an  institution 
more  narrowly  than  do  the  ratios 
established  by  these  regulations.  In 
selecting  the  ratios,  the  Secretary 
considered  the  extent  to  which  those 
ratios  provided  broad  measures  of  the 
following  fundamental  elements  of 
financial  health: 

1.  Financial  viability:  The  ability  of  an 
institution  to  continue  to  achieve  its 
operating  objectives  and  fulfill  its 
mission  over  the  long-term; 

2.  Profitability:  Whether  an  institution 
receives  more  or  less  than  it  spends 
during  its  fiscal  year; 

3.  Liquidity:  Tne  ability  of  an 
institution  to  satisfy  its  short-term 
obligations  with  existing  assets; 

4.  Ability  to  borrow:  Tne  ability  of  an 
institution  to  assume  additional  debt; 
and 

5.  Capita!  resources:  An  institution's 
financial  and  physical  capital  base  that 
supports  its  operations. 

Tne  Secretary  believes  that  the  ratios 
used  in  the  methodology,  Primary 
Reserve,  Equity,  and  Net  Income,  not 
only  measure  these  fundamental 
elements  well,  but  that  they  do  so  in  a 
manner  that  takes  into  account  the  total 
resources  of  an  institution.  With  respect 
to  the  ratios  suggested  by  the 
conunentera,  the  Secretary  wishes  to 
make  the  following  points. 

The  Secretary  agrees  that  the  acid  test 
ratio  (cash  and  cash  equivalents  divided 
by  ciirrent  liabilities)  is  a  useful 
measure  of  highly  liquid  assets  available 
to  meet  ciurent  obligations,  and  it  is 
used  in  the  current  regulations  as  a  test 
of  financial  responsibility.  However,  the 
acid  test  is  not  included  in  the  ratio 
methodology  for  several  reasons.  First,  it 
has  been  the  Department's  experience 
that  certain  institutions  manipulate  the 
ratio  elements  to  satisfy  the  1:1  acid  test 
standard,  such  as  by  reclassifying 
current  liabilities  as  long-term 
liabilities.  Second,  the  information 
needed  to  calculate  the  ratio  is  difficult 
to  extract  from  the  financial  statements 
prepared  for  non-profit  institutions 
because  that  information  is  not  a 
required  disclosiu^  (assets  and 
liabilities  are  not  necessarily  classified 
on  those  financial  statements  as  ciirrent 
and  noncurrent).  Moreover,  expendable 
capital  (as  measiu^d  by  the  Primary 
Reserve  ratio)  is  a  broader  and  more 
important  element  of  financial  health 
than  highly  liquid  capital,  because  it 
mitigates  the  effects  of  differing  cash 
management  and  investment  strategies 
used  by  institutions.  For  example,  an 
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institution  that  invests  excess  cash  in 
other  than  short-term  instruments  may 
fail  the  acid  test  requirement,  whereas 
that  excess  cash,  regardless  of  hnw  it  is 
invested,  is  considered  an  expendable 
resource  under  the  Primary  Reserve 
ratio.  For  these  same  reasons.  Working 
Capital  ratios  (working  capital  is  the 
difference  between  current  assets  and 
current  liabilities)  are  not  included  in 
the  methodoJbgy. 

With  respect  to  Cash  Flow  ratios,  the 
Secretary  considered  several  measures 
of  cash  provided  from  operations  to 
cover  debt  payments.  However,  cash 
flow  (taken  directiy  from  the  Cash  Flow 
Statement)  can  be  easily  manipulated. 
For  example,  delaying  payment  to 
creditors  by  simply  extending  the 
normal  payment  terms  to  120  days 
would  give  the  appearance  that  cash  has 
been  provided  by  operations.  Therefore, 
the  Secretary  decided  to  retain  the  Net 
Income  ratio  which,  as  an  accrual-based 
measure,  recognizes  expenses  when 
they  are  incuired.  not  when  they  are 
paid. 

The  Secretary  considered  an 
Operating  Income  ratio  that  would 
measure  income  from  operations  as  a 
percentage  of  net  revenue,  but  the 
results  of  that  ratio  would  only  partially 
address  the  question  of  whether  an 
institution  operated  within  its  means 
during  its  fiscal  year.  By  comparison, 
the  Net  Income  ratio  measiues  net 
income  as  a  percentage  of  net  revenues 
after  operations  and  other  non-operating 
items  and  thus  provides  a  more 
complete  measure  of  whether  an 
institution  spent  more  than  it  brought  in 
during  the  fiscal  year. 

The  Secretary  also  considered 
adjusting  the  Net  Income  ratio  for  non- 
cash items,  but  decided  instead  to  make 
an  allowance  for  the  largest  non-cash 
item — depreciation  expense — in  the 
strength  factors  for  this  ratio  (see 
Analysis  of  Comments  and  Changes, 
parte). 

With  regard  to  the  Debt  to  Equity  ratio 
and  the  other  suggested  Debt  ratios,  the 
Secretary  notes  that,  like  the  proposed 
Viability  ratio,  these  ratios  cannot  be 
applied  universally.  Based  on  the 
audited  financial  statements  reviewed 
by  KPMG  during  the  extended  comment 
period,  approximately  35  percent  of 
proprietary  institutions  and  13  percent 
of  private  non-profit  institutions  have 
no  debt.  In  addition.  Debt  to  Revenue 
and  Debt  Service  Coverage  ratios,  while 
providing  insight  as  to  how  the 
institution  is  managing  its  debt,  are  less 
important  than  a  measure  of  leverage 
itself.  For  these  and  other  reasons,  the 
Secretary  includes  in  the  ratio 
methodology  an  Equity  ratio  (tangible 


equity  divided  by  tangible  total  assets) 
as  the  primary  measure  of  leverage. 

The  Secretary  is  not  convinced  that 
the  utility  of  a  Longevity  measure  or 
ratio  is  on  par  with  the  utility  of  the 
ratios  used  in  the  methodology.  Unlike 
the  ratios  used  in  the  methodology  that 
measure  the  actual  financial  condition 
of  an  institution,  it  is  not  clear  how  a 
Longevity  measure  could  be  used  as  part 
of  the  methodology.  A  Longevity 
measure  merely  implies  that  an 
institution  that  has  been  operating  for 
many  years  will  continue  to  operate,  but 
provides  no  insight  regarding  the 
institution's  ciurent  financial  condition 
or  its  ability  to  satisfy  its  obligations. 
Moreover,  a  Longevity  measure  cannot 
be  used  as  an  independent  test  because 
it  has  no  predictive  value  at  the 
institutional  level.  Based  on  data 
obtained  from  Dim  &  Bradstreet* 
regarding  the  probabilities  of  credit 
stress  and  bankruptcy,  the  Secretary 
found  that  institutions  that  have  been  in 
existence  for  more  than  30  years  have 
on  average  more  likelihood  of  enduring 
credit  stress  and  less  likelihood  of  going 
bankrupt  than  institutions  that  are  less 
than  30  years  old.  However,  there  were 
a  significant  niunber  of  institutions  in 
the  data  group  that  have  been  in 
existence  for  more  than  30  years  that 
were  rated  by  Dun  &  Bradstreet  as 
representing  high  risks  of  late  payments 
or  financial  failure.  In  addition,  the 
Secretary  reviewed  the  files  of  closed 
institutions  and  found  that  a  significant 
percentage  of  those  institutions  (12 
percent)  were  in  existence  for  more  than 
25  yeara. 

With  regard  to  the  notes  to  financial 
statements  and  independent 
accountants'  reports,  the  Secretary 
wishes  to  clarify  that  these  notes  and 
reports  are  reviewed  by  the  Secretary  to 
determine  if  an  institution  complies 
with  other  standards  or  elements  of 
financial  responsibility.  For  example,  if 
an  auditor  expresses  a  "going-concern" 
opinion,  the  institution  is  not 
financially  responsible  even  if  it 
satisfies  all  other  standards.  However, 
the  information  contained  in  the  notes 
and  reports  does  not  always  constitute 
a  sufficient  basis  on  which  the  Secretary 
makes  or  can  make  a  determination  of 
financial  responsibility. 

Changes:  "The  proposed  ratio 
methodology  is  revised,  in  part,  by 
replacing  the  Viability  ratio  with  the 
Equity  ratio. 

Comments  regarding  the  use  of  ratios: 
One  commenter  from  the  proprietary 
sector  argued  that  the  proposed  ratio 
methodology  should  not  be  used  to 
determine  that  an  institution  is  not 
financially  responsible.  The  commenter 
stated  Uiat  the  AICPA  CPA/MAS 


Technical  Consulting  Practice  Aid  No.  3 
warns  of  the  shortcomings  of  ratio 
analysis,  including  improper 
comparisons  that  do  not  take  into 
account  size,  geographical  location  and 
business  practices,  and  other  variables 
such  as  depreciation  and  number  of 
years  considered  by  that  analysis.  Based 
on  these  shortcomings,  the  commenter 
concluded  that  a  financially  strong 
institution  may  fail  to  achieve  the 
required  composite  score  requirement  or 
be  forced  to  make  unsound  business 
decisions  solely  to  meet  the 
requirement  Although  the  conunenter 
believed  that  the  proposed  ratio 
methodology  could  be  used  to 
determine  that  an  institution  is 
financially  responsible,  the  commenter 
recommended  that  the  Secretary  allow 
an  institution  that  fails  to  achieve  the 
composite  score  to  demonstrate  its 
financial  strength  without  imposing  the 
letter  of  credit  requirement. 

Discussion:  The  Secretary  disagrees. 
The  practice  aid  is  specifically  designed 
to  provide  a  consulting  or  accounting 
practitioner  illustrative  examples  of  the 
use  of  financial  ratio  analysis 
techniques  in  performing  a  comparative 
analysis  of  a  client  organization  with 
other  appropriate  organizations. 

The  "shortcomings"  referred  to  by  the 
commenter  relate  to  factors  that  should 
be  considered  by  the  practitioner  in 
imderatanding  the  differences  that  may 
occur  between  comparable  companies 
and  explaining  those  differences  to  the 
client.  To  the  extent  practicable,  the 
ratio  methodology  developed  for  these 
regulations  mitigates  these  differences 
by  evaluating  the  financial  health  of  an 
institution  relative  to  other  institutions, 
and  by  measuring  an  institution's 
financial  health  ageunst  a  minimiun 
standard  established  by  the  Secretary.  In 
addition,  the  individual  ratio  definitions 
are  constructed  to  account  for  reporting 
and  accoiuiting  differences  between  the 
sectors  of  higher  education  institutions. 
While  other  factors,  such  as  operating 
structure,  could  affect  an  institution's 
performance,  the  consequences  of  those 
factors  reflect  management  decisions 
that  fall  outside  the  scope  of  the 
Secretary's  review. 

Changes:  None. 

Comments  regarding  public 
institutions:  One  commenter  argued  that 
there  is  no  need  for  Federal  financial 
standards  for  public  institutions  for 
several  reasons. 

First,  the  commenter  maintained  that 
there  is  no  danger  of  a  "precipitous 
closure"  of  a  public  institution  because, 
in  his  State,  the  closure  of  a  State 
college  or  university  requires  the 
approval  of  the  State  General  Assembly. 
Moreover,  the  commenter  believed  that 
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in  authorizing  a  closure,  the  General 
Assembly  would  be  careful  to  protect 
the  interests  of  students  and  all 
creditors.  In  any  event,  the  commenter 
opined  that  the  Secretary  could  recover 
any  monies  due  from  a  closed  State 
institution  by  offset  against  future  aid  to 
other  State  institutions.  For  local  public 
institutions  (community  colleges),  the 
commenter  stated  that,  in  his  State,  a 
closure  would  have  to  be  approved  in  a 
general  election.  However,  the  closure 
of  a  local  institution  cannot  adversely 
afCBct  student  refunds  or  other  liabilities 
of  the  institution  because  State  law 
requires  the  continuance  of  property  tax 
assessments  until  all  debts  of  the 
institution  are  paid  in  full. 

Second,  the  commenter  noted  that 
public  institutions  are  subject  to  fai 
more  ofBcial  oversight  than  private  or 
proprietary  institutions.  In  his  State,  the 
activities  of  State  institutions  are 
monitored  by,  among  others,  the  State 
Controller,  the  State  Auditor,  and  the 
State  Commission  on  Higher  Education. 

Third,  the  commenter  pointed  out 
that  public  institutions  are  subject  to 
more  public  scrutiny  than  are  private 
and  proprietary  institutions,  i.e.,  public 
institutions  conduct  their  affairs  in 
public,  publish  budgets,  hold  governing 
board  meetings  that  are  open  to  the 
public,  and  make  their  financial 
statements  available  for  public 
inspection.  The  commenter  believed 
strongly  that  this  scrutiny  enhances  the 
financial  responsibility  of  public 
institutions. 

Fourth,  the  commenter  noted  that  the 
1973  AICPA  Audit  Guide  is  obsolete  for 
colleges  and  universities  under  FASB 
jurisdiction  and  will  soon  be  obsolete 
for  other  public  institutions.  The 
commenter  stated  that  the  Government 
Accounting  Standards  Board  (GASH) 
intends  to  publish  an  exposure  draft  on 
its  Colleges  and  Universities  Reporting 
Model  at  the  end  of  March  1997  and  a 
final  Statement  of  Financial  Reporting 
Standards  in  the  second  quarter  of  1988. 
According  to  the  commenter,  since  the 
proposed  reporting  model  makes  major 
changes  to  public  institutions'  financial 
statements,  it  is  unlikely  that  any  ratio 
definitions  based  on  the  1973  AICPA 
Audit  Guide  will  be  useful  when  the 
new  model  takes  effect  (probably  the 
fiscal  year  starting  in  2000).  The 
commenter  suggested  therefore  that  the 
Secretary  delay  promulgating  financial 
ratio  standards  for  public  institutions 
until  the  new  GASB  standards  are  in 
efEact 

Next,  the  commenter  argued  that  the 
proposed  methodology's  reliance  on 
profits  and  expendable  fund  balances  is 
inappropriate  for  public  instituticHis. 
and  may  be  contrary  to  State  public 


policy.  The  commenter  believed  that 
unlike  private  non-profit  and 
proprietary  institutions  that  need  to 
have  sufficient  reserves  (or  be  able 
generate  the  profits  necessary  to 
accumulate  sufficient  reserves)  to 
continue  operations  diuing  economic 
fluctuations,  public  institutions  have 
much  less  need  for  reserves  because 
their  major  funding  sources  are  less 
susceptible  to  those  fluctuations. 

In  addition,  the  commenter  stated  that 
in  his  State,  public  policy  prohibits 
State  institutions  from  accumulating 
large  expendable  funds  balances.  The 
State  General  Assembly  appropriates 
funds  for  the  purpose  of  meeting  the 
immediate  education  needs  of  State 
residents  and  not  for  creating 
institutional  reserves.  The  conmienter 
continued  that  consistent  with  this 
policy,  the  State  does  not  fund  colleges 
and  universities  for  the  long-term 
compensated  absence  liabilities  that 
those  institutions  are  required  to  accrue 
under  GASB  Statement  No.  16  (the  State 
funds  these  liabilities  when  they 
become  due).  Consequently,  the 
commenter  believed  that  the  existence 
of  these  liabilities  virtually  guarantees 
that  smaller  State  institutions  will  fail 
the  proposed  ratio  standards.  Moreover, 
the  commenter  argued  that  the  proposed 
ratio  standards  do  not  sufficiently 
recognize  the  differences  between 
public  sector  financial  reporting 
requirements  (GASB)  and  private  sector 
requirements  (FASB). 

Several  other  commenters  maintained 
that  some  State  institutions  would  not 
achieve  the  required  composite  score  if 
they  are  required  to  include  in  the 
calculation  of  the  proposed  ratios,  items 
that  are  beyond  the  control  of  those 
institutions.  Therefore,  the  commenters 
suggested  that  it  would  be  fairer  to 
allow  State  institutions  to  exclude  from 
the  ratio  analysis  items  such  as  plant 
debt  and  certain  employee  benefits  that 
are  the  obligation  of  the  State  or  funded 
by  the  State. 

For  several  reasons,  commenters 
representing  public  institutions  believed 
that  the  Secretary  should  amend 
proposed  §668. 174(a)(1).  Under  this 
section,  an  institution  that  fails  to 
achieve  the  required  composite  score 
may  demonstrate  to  the  Secretary  that  it 
is  nevertheless  financially  responsible  if 
the  institution's  liabilities  are  backed  by 
the  full  faith  and  credit  of  the  State  or 
by  an  equivalent  government  entity. 
First,  the  commenters  recommended 
that  the  Secretary  qualify  the  term 
"liabilities"  by  adding  the  phrase  "that 
may  arise  bom  the  institution's 
participation  in  the  title  IV,  HEA 
programs."  In  support  of  this 
recommendation,  the  commenters  noted 


that  in  both  of  the  other  alternatives 
under  this  section,  liabilities  are  either 
based  on  or  limited  to  the  amount  of 
title  rV,  HEA  program  funds  received  by 
an  institution.  Moreover,  the 
commenters  argued  that  if  the  Secretary 
interprets  "liabilities"  to  mean  all 
balance  sheet  liabilities  of  an 
institution,  the  State  would  have  to 
accept  these  liabilities  as  General 
Obligations  of  the  State.  Aciprding  to 
the  commenters,  since  most  States  have 
constitutional  prohibitions  against 
general  obligation  debt.  States  would  be 
prohibited  from  providing  the  required 
backing  for  any  institution  that  has 
revenue  bonds  or  similar  debt 
outstanding. 

Next,  the  conunenters  recommended 
that  the  Secretary  amend  the  term 
"equivalent  government  entity"  by 
adding  the  phrase  "including  local 
governments  or  separate  districts  with 
taxing  authority"  to  clarify  that  the 
guarantee  required  imder  §  668.174(a)(1) 
may  be  provided  by  any  entity  that  has 
the  taxing  power  to  validate  its 
guarantee. 

Discussion:  The  Secretary  agrees  with 
many  of  the  points  made  by  the 
commenters  and  therefore  does  not 
establish  in  these  regulations  a 
composite  score  standard  for  public 
institutions.  Instead  of  satisfying  the 
composite  score  standard,  an  institution 
must  notify  the  Secretary  that  it  is 
designated  as  a  public  institution  by  the 
State,  local  or  municipal  government 
entify,  tribal  authorify,  or  other 
government  entify  that  has  the  legal 
authority  to  make  that  designation,  and 
provide  a  letter  bom  an  official  of  that 
State  or  government  entify  confirming 
that  it  is  a  public  institution. 

Changes:  The  composite  score 
standard  and  Primary  Reserve 
requirements  proposed  imder 
§  668.1 72(a)(l)(i)  and  (ii)  for  public 
institutions  are  eliminated.  The 
replacement  provisions  described  above 
are  relocated  under  §  668.171(c). 

Comments  regarding  third-party 
servicers:  Several  commenters  believed 
strongly  that  the  proposed  regulations 
are  imsuitable  for  third-party  servicers, 
noting  that  the  iCPMG  study  did  not 
include  an  analysis  of  third-party 
servicers.  The  commenters  argued  that 
the  servicer  business  sector  is 
fundamentally  different  from  any  fype 
of  institutional  educational  sector, 
pointing  out  that  the  contractual 
obligations  and  legal  structures  of 
servicers  are  different  than  those  of 
institutions. 

In  addition,  the  commenters 
contended  that  while  the  proposed 
requirements  regarding  alternative 
financial  standards  and  the  actions  the 


Federal  Regirter  /  Vol.  62,  No.  227  /  Tuesday,  November  25,  1997  /  Rules  and  Regulations    62845 


Secretary  may  take  against  entities  that 
fail  to  satisfy  the  standards  may  be 
appropriate  for  institutions,  these 
alternate  standards  and  actions  are  not 
applicable  or  appropriate  for  third-parfy 
servicers.  For  these  reasons,  the 
commenters  requested  the  Secretary  to 
put  aside  the  proposed  rules  and  work 
with  third-party  servicers  to  formulate 
new,  more  applicable  rules. 
Several  other  commenters 
representing  third-parfy  servicers 
argued  that  since  the  proposed 
methodology  favors  entities  with  high 
equify  and  low  debt,  it  is  inappropriate 
for  third-parfy  servicers  that  have  low 
equify  and  high  debt  but  generate  high 
income  streams.  Moreover,  the 
conunenters  noted  that  while  the 
Secretary  consulted  with  third-parfy 
servicers  in  establishing  the  current 
regulations  (as  part  of  the  Negotiated 
Ridemaking  process),  third-parfy 
servicers  were  not  consulted  before 
these  proposed  rules  were  published. 
Therefore,  the  commenters 
recommended  that  the  Secretary 
continue  to  evaluate  third-party 
servicers  under  the  ciurent  regulations. 

Several  commenters  representing 
third-parfy  servicers  maintained  Haat  the 
alternative  of  submitting  a  letter  of 
credit  of  up  to  50  percent  of  title  IV, 
HEA  program  funds  does  not  apply  to 
third-parfy  servicers.  The  commenters 
suggested  instead  that  third-parfy 
servicers  that  are  collection  agencies  for 
FFELP  funds  post  a  fidelity  bond  in  the 
amount  equal  to  the  amount  held  each 
month  by  the  agency  in  its  trust  account 
on  behalf  of  the  guarantors  prior  to 
remittance  to  the  guarantor.  These 
commenters  argued  that  such  a  standard 
represents  the  current  industry  practice 
to  protect  guaranfy  agencies  with  which 
a  collection  agency  contracts,  bom  loss 
caused  by  the  agency's  actions. 

Discussion:  The  Secretary  agrees  to 
develop  in  the  futiue  financial 
standards  solely  for  third-parfy 
servicers.  In  the  meantime,  those 
servicers  must  comply  with  the 
requirements  under  34  CFR  Parts  668 
and  682. 

Changes:  The  third-parfy  servicer 
requirements  under  proposed 
§  668.171(b)  are  removed. 

Part  5.  General  Comments  Regarding  the 
Proposed  Ratios 

Comments  regarding  the  Primary 
Reserve  ratio:  Many  commenters 
opposed  the  requirement  that  public 
and  private  non-profit  institutions  must 
have  a  positive  ftimary  Reserve  ratio  to 
meet  the  general  standards  of  financial 
responsibilify.  The  commenters 
maintained  that  this  requirement 
represents  a  separate,  single  standard. 


contradicting  both  the  intent  of 
proposed  ratio  methodology  and  the 
statutory  requirement  that  the  Secretary 
consider  an  institution's  total  financial 
condition. 

Several  commenters  from  non-profit 
institutions  believed  that  the  Primary 
Reserve  ratio  favors  colleges  and 
universities  that  accumulate  resources 
to  safeguard  Federal  funds  rather  than 
expend  those  resources  to  provide 
student  services.  The  commenters 
aigued  that  this  preference  is  not  only 
contrary  to  the  operation  and  mission  of 
most  colleges  and  universities,  it  will 
result  in  inflationary  pressures  that 
create  tuition  increases. 

Several  commenters  argued  that 
institutions  will  be  forced  to  reduce 
teaching  and  other  staff  to  attain 
adequate  scores  for  the  Primary  Reserve 
ratio.  The  commenters  reasoned  that 
reducing  "total  expenses"  to  improve 
the  ratio  score  necessarily  reduces 
salaries  and  wages  for  teachers  and  staff 
because  salaries  and  wages  comprise  the 
largest  component  of  "total  expenses"  at 
most  institutions. 

A  commenter  from  a  non-profit 
institution  argued  that  expended  tide 
IV,  HEA  program  funds  should  be 
subtracted  from  "total  expenses" 
because  these  funds  are  not  included  in 
"total  unrestricted  income."  Likewise, 
the  commenter  believed  that  revenues 
expended  bom  restricted  endowments 
should  not  be  included  in  "total 
expenses"  if  those  funds  are  not 
counted  in  "total  unrestricted  income." 

Other  commenters  opined  that  the 
Primary  Reserve  ratio  treats  non-profit 
institutions  unfairly  because  the 
numerator  excludes  most  restricted 
assets,  but  the  denominator  does  not 
exclude  the  expenses  attributable  to 
those  assets. 

Some  conunenters  suggested  that  the 
Secretary  refine  the  term  "expenses"  in 
several  ways.  First,  it  should  be  adjusted 
so  that  it  reflects  cash  consumption 
rather  than  non-cash  accounting 
charges — such  non-cash  charges  as 
depreciation  and  amortization  expense 
should  be  eliminated,  while  principal 
repayments  on  debt  should  be  added. 
Second,  expenses  associated  with 
sponsored  programs  should  be 
eliminated.  These  commenters,  and 
other  commenters,  maintained  that 
sponsored  program  expenses,  such  as 
those  associated  with  the  U.S. 
Government-sponsored  scientific 
research  programs,  are  a  function  of 
those  research  programs  and  can 
generally  be  eliminated  upon 
termination  of  those  programs  (diuing 
the  course  of  the  program,  expenses  are 
funded  by  revenues  received  bom  the 
sponsoring  agency).  The  commenters 


concluded  that  the  Secretary  should  not 
penalize  an  institution  whose 
researchers  are  capable  of  generating 
significant  grants. 

Discussion:  The  Primary  Reserve  ratio 
provides  a  measiue  of  an  institution's 
expendable  or  liquid  resoiuce  base  in 
relation  to  its  overall  operating  size.  It 
is,  in  effect,  a  measure  of  the 
institution's  margin  against  adversify. 
Specifically,  the  Primary  Reserve  ratio 
measures  whether  an  institution  has 
financial  resources  sufficient  to  sup]>ort 
its  mission — that  is,  whether  the 
institution  has  (1)  sufficient  financial 
reserves  to  meet  current  and  future 
operating  commitments,  and  (2) 
sufficient  Qexibilify  in  those  reserves  to 
meet  changes  in  its  programs, 
educational  activities,  and  spending 
patterns.  Therefore,  the  Secretary 
continues  to  believe  that  an  institution 
with  a  negative  Primary  Reserve  ratio 
has  serious  financial  difficulties. 

If  an  institution's  Primary  Reserve 
ratio  is  negative,  expendable  net  assets 
are  in  a  deficit  position.  In  those  cases 
the  institution  will  need  to  generate 
surpluses  to  replenish  the  deficit,  or 
may  be  forced  to  draw  on  other 
resources  or  sell  off  assets  to  make  ends 
meet,  thus  increasing  the  uncertainfy 
that  the  institution  will  be  able  to  meet 
its  obligations.  However,  because  an 
Equify  ratio  is  now  included  in  the 
methodology,  the  Secretary  eliminates 
the  proposed  provision  that  a  non-profit 
institution  is  not  financially  responsible 
if  it  has  a  negative  Primary  Reserve 
ratio.  The  Equify  ratio  measures  the 
amovmt  of  total  resources  that  are 
financed  by  owners'  investments, 
contributions,  or  accumulated  earnings 
(or  conversely,  the  amount  of  total 
resotuces  that  are  subject  to  claims  of 
third  parties)  and  thus  captures  an 
institution's  overall  capitalization 
structure  and,  by  inference,  its  overall 
leverage.  Because  the  Equity  ratio 
supplements  the  measure  of  the  amount 
of  expendable  reserves  provided  by  the 
Primary  Reserve  ratio  with  a  measiue  of 
other  capital  resources  available  to 
support  the  institution,  it  provides  a 
measure  of  resources  that  could  mitigate 
the  effects  of  a  negative  Primary  Reserve 
ratio. 

With  regard  to  the  comments  about 
total  expenses,  those  expenses, 
including  salaries  paid  to  faculfy  and 
staff,  are  part  of  the  commitment  of  an 
institution  to  provide  services  to 
students.  The  relative  size  of  each 
component  in  an  institution's  annual 
operating  budget  is  a  management 
decision.  In  addition,  the  Secretary 
notes  that  based  on  the  AICPA  Audit 
Guide  for  Not-for-Profit  Organizations 
issued  on  June  1,  1996,  most  tide  IV, 
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HEA  program  funds  will  not  be 
included  in  total  expenses  of  colleges 
and  universities.  For  example,  payments 
made  to  those  institutions  under  the 
Direct  Loan,  Federal  Family  Education 
Loan,  Federal  Pell  Grant,  and  Federal 
Supplementary  Educational 
Opportunity  Grant  programs  are  not 
included  in  total  expenses  reported  on 
the  statement  of  activities.  In  addition, 
the  Audit  Guide  will  require 
scholarship  expenses  to  be  netted 
against  tuition  income  in  the  revenue 
portion  of  the  statement. 

The  Secretary  disagrees  that  the 
definition  of  the  term  "expenses"  as 
used  in  the  Primary  Reserve  ratio 
should  exclude  non-cash  charges  such 
as  depreciation  and  amortization  and, 
except  in  certain  circumstances, 
sponsored  program  expenses.  The 
Primary  Reserve  ratio  measures  an 
institution's  expendable  or  liquid 
resource  base  in  relation  to  its  overall 
operating  size.  Operating  size  is  the  total 
of  all  expenses  incurred  by  the 
institution  in  the  course  of  its  business 
and  is  a  key  financial  element  because 
it  provides  the  best  view  of  the  size  of 
its  programmatic  activities  and 
commitments.  Because  depreciation 
expense  represents  a  charge  to 
operations  that  reflects  the  future 
replenishment  of  the  existing  plant  (and 
replaces  the  acttjal  cash  outlays  for 
equipment  and  repairs  formerly  in  the 
revenue  and  expenditures  statement  of 
private  non-profit  institutions  under  the 
fund  accounting  model),  it  represents  a 
commitment  of  capital  resoiures  to  the 
institution  and  reflects  its  overall 
operating  size. 

The  Secretary  disagrees  that  an 
institution  can  eliminate  expenses 
relating  to  U.S.  Government-sponsored 
scientific  research  programs 
immediately  upon  the  termination  of 
those  programs.  To  the  contrary, 
because  many  universities  require 
highly  specialized  facilities  and 
equipment  to  conduct  research  under 
those  programs,  they  will  likely  incur 
significant  upfit  and  other  costs  in  re- 
deploying their  research  facilities  in  the 
event  of  a  loss  in  program  funding. 
Therefore,  the  Secretary  considers 
scientific  research  expenditures  to  be  an 
appropriate  component  of  the  operating 
size  of  an  institution  since  the 
institution  is  committed  to  making  those 
expenditures  until  adjustments  can  be 
made. 

However,  the  Secretary  agrees  that  in 
certain  instances  sponsored  program 
expenses  should  be  excluded  from  the 
ratio  calculations.  The  Secretary 
believes  that  an  institution  that  receives 
HEA  grant  program  funds,  especially 
those  associated  with  programs  that 


strengthen  institutions  or  expand  access 
to  higher  education,  should  not  fail  the 
composite  score  standard  solely  because 
of  the  expenditure  of  those  funds. 
Therefore,  the  amount  of  HEA  funds 
that  an  institution  reports  as  expenses  in 
its  Statement  of  Activities  for  a  fiscal 
year  are  excluded  fiom  the  ratio 
calculations  but  only  if  these  reported 
expenses  alone  are  responsible  for  the 
institution's  failure  to  achieve  a 
composite  score  of  1.5  for  that  fiscal 
year. 

Changes:  The  Secretary  eliminates  the 
requirement  proposed  under 
§668.172(a)(l)(ii)  that  a  public  or 
private  non-profit  institution  must  have 
a  positive  Primary  Reserve  ratio. 

Proposed  §  668.173(e),  describing  the 
items  that  are  excluded  from  the  ratio 
calculations,  is  relocated  under 
§  668.172(c)  and  revised,  in  part,  to 
provide  that  the  Secretary  may  exclude 
from  the  ratio  calculations  reported 
expenses  of  HEA  program  funds-  under 
the  conditions  described  previously. 

Comments  regarding  the  Viability 
ratio:  A  coramenter  from  a  non-profit 
institution  maintained  that  the  implicit 
assumption  of  the  Viability  ratio  is  that 
an  institution  should  minimize  or 
eliminate  debt  in  order  to  preserve  the 
accumulation  of  assets.  The  commenter 
opined  that  such  a  philosophy  would 
lead  to  institutions  avoiding  the  creation 
of  revenue-creating  assets,  such  as 
residence  halls.  Accordingly,  the 
commenter  believed  that  the  correct 
measurement  should  be  the  amoimt  of 
risky  loans  that  an  institution 
undertakes,  and  recommended  therefore 
that  the  amount  of  loans  secured  by 
collateral  be  eliminated  from  the 
denominator  of  the  Viability  ratio. 

Similarly,  many  commenters  opined 
that  the  proposed  definition  of  adjusted 
equity  will  discourage  institutions  from 
financing  property,  plant  and 
equipment  from  current  revenues.  The 
conunenters  believed  that  institutions 
will  elect  inste.id  to  assume  long-term 
debt  even  if  the  assumption  of  long-term 
debt  is  contrary  to  good  business 
practice. 

For  several  reasons,  many 
commenters  opposed  the  proposed 
adjustment  for  proprietary  institutions 
that  would  limit  the  threshold  factor  for 
the  Viability  Ratio  to  the  threshold 
factor  for  the  Primary  Reserve  ratio  in 
cases  where  the  institution's  IMmary 
Reserve  ratio  threshold  factor  is  a  one  or 
a  two.  First,  these  commenters 
maintained  that  such  an  adjustment 
defeats  the  purpose  of  measuring 
financial  responsibility  on  the  basis  of 
three  ratios.  Second,  the  commenters 
argued  that  if  the  reason  for  this 
adjustment  is  to  circumvent  possible 


abuse  and  manipulation  of  the  Viability 
ratio,  then  there  may  be  something 
wrong  with  using  the  ratio  as  pari  of  the 
methodology.  Third,  the  commenters 
argued  that  it  is  arbitrary  and  unfair  to 
assume,  based  on  the  premise  that  the 
institution  has  manipulated  its  financial 
report,  that  an  institution's  Viability 
ratio  will  always  be  higher  than  its 
Primary  Reserve  ratio.  Rather,  the 
commenters  maintained  that  an 
institution  could  achieve  a  high 
Viability  ratio  through  careful  financial 
management.  The  commenters 
recommended  therefore  that  the 
Secretary  use  this  adjustment  only  if  the 
reason  for  using  it  is  consistent  with  the 
concepts  underlying  the  proposed  ratio 
methodology.  Similarly,  commenters 
maintained  that  this  adjustment  is 
unfair  to  non-profit  institutions  that 
have  no  debt,  because  the  weighting  for 
the  Primary  Reserve  ratio  increases  from 
55  percent  to  90  percent. 

One  commenter  suggested  that  if  an 
institution  has  no  debt,  the  Secretary 
should  allow  an  institution  to  show  the 
amount  of  long-term  debt  that  it  would 
be  able  to  obtain,  such  as,  by 
demonstrating  to  the  Secretary  that  Ihe 
institution  has  a  line  of  credit,  or  by 
providing  to  the  Secretary  a  letter  from 
a  bank  indicating  the  baiik's  willingness 
to  make  a  long-term  loan  to  the 
institution. 

Many  other  commenters  from  the 
proprietary  sector  believed  the  Secretary 
should  reward  an  institution  that  has  no 
debt  for  its  sound  management 
practices,  rather  than  penalize  that 
institution  by  increasing  the  weighting 
for  its  Primary  Reserve  ratio  from  20 
percent  to  50  percent.  These 
commenters,  and  other  commenters, 
suggested  instead  that  for  an  institution 
that  has  no  debt  the  Secretary  should 
assign  a  threshold  factor  of  5.0  on  its 
Viability  ratio,  or  weight  the  Viability 
ratio  at  30  percent,  or  both.  Another 
commenter  maintained  that  the  amount 
of  equity  needed  to  achieve  a  strength 
factor  score  of  3.0  on  the  Viability  Ratio 
is  excessive  and  penalizes  an  institution 
for  using  leverage  prudently.  This 
commenter  proposed  that  the  amount  of 
equity  that  results  in  achieving  a 
strength  factor  score  of  3.0  should 
instead  yield  a  strength  bctor  score  of 
5.0. 

Another  commenter  suggested  that  an 
institution's  Viability  ratio  strength 
factor  be  limited  to  two  times  the 
Primary  Reserve  strength  factor  in  cases 
where  the  institution  has  a  Primary 
Reserve  strength  factor  score  of  1.0  or 
2.0.  According  to  the  commenter,  this 
weighting  scheme  would  allow  an 
institution  with  no  debt,  but  with  a 
reasonable  Primary  Reserve  ratio  score, 
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to  pass  the  ratio  standards  if  it  has  a  bad 
year  (i.e.,  achieves  only  a  strength  factor 
score  of  1.0  on  the  Net  hicome  ratio). 
The  commenter  further  stated  that 
under  this  approach,  a  similarly  situated 
institution  with  a  Primary  Reserve  ratio 
strength  factor  score  of  1.0  would  not 
pass  the  ratio  standards. 

Several  conmienters  from  proprietary 
institutions  asserted  that  eliminating  the 
Viability  ratio  for  institutions  that  have 
no  debt  is  particularly  unjust  because 
the  current  acid  test  ratio  compels 
institutions  to  remain  debt-free.  One  of 
the  commenters  argued  that  the 
proposed  adjustment  to  the  Viability 
ratio  acts  to  raise  the  Primary  Reserve 
weighting  for  proprietary  institutions  to 
a  level  required  of  non-profits  despite 
the  real  difiisrences  between  these 
sectors.  The  commenter  asserted  that 
this  methodology  would  only  encourage 
institutions  to  take  out  debt  in  order  to 
use  the  Viability  ratio,  rather  than 
discourage  that  practice.  The 
commenter  suggested  that  if  the 
Secretary  chooses  to  keep  this 
methodology,  the  Net  Income  and 
Primary  Reserve  ratios  should  be 
weighted  at  80  percent  and  20  percent, 
respectively. 

Discussion:  The  Secretary  proposed 
the  Viability  ratio  because  it  measures 
one  of  the  most  basic  elements  of  clear 
financial  health:  the  availability  of 
expendable  resources  (resources  which 
can  be  accessed  in  short  order)  to  cover 
debt  should  the  institution  need  to  settle 
its  obligations.  As  such,  it  is  useful  in 
measuring  the  financial  condition  of 
most  institutions.  However,  the 
Secretary  has  decided  to  remove  the 
Viability  ratio  from  the  ratio 
methodology  established  in  these 
regulations  for  the  following  reasons. 

First,  in  linking  the  results  of  the 
Viability  and  Primary  Reserve  ratios  the 
Secretary  sought  to  discourage  an 
institution  from  manipulating  its 
Viability  ratio  by  taking  on  a  small 
amount  of  debt  solely  to  inflate  its 
composite  score.  However,  linking  the 
two  ratios  may  result  in  a  composite 
score  that  understates  the  financial 
health  of  an  institution  that  legitimately 
carries  a  small  amount  of  debt. 

Second,  based  on  analyses  conducted 
by  KPMG  during  the  extended  comment 
period  of  507  audited  financial 
statements  from  proprietary  institutions 
and  395  audited  financial  statements 
from  private  non-profit  institutions,  the 
Secretary  found  that  35  percent  of  those 
proprietary  institutions  and  13  percent 
of  those  non-profit  institutions  had  no 
long-term  debt.  Accordingly,  the 
Viability  ratio  could  not  he  applied  to  a 
significant  number  of  institutions  in 
each  sector — the  composite  score  for 


those  institutions  would  therefore  be 
determined  solely  on  the  results  of  the 
Primary  Reserve  and  Net  Income  ratios. 
The  Secretary  agrees  that  this  was  a 
shortcoming  in  the  proposed 
metnodology,  and  includes  in  the  ratio 
methodology  established  by  these 
regulations  only  ratios  that  can  be 
applied  to  all  institutions. 

In  view  of  the  public  comments,  the 
Secretary  agrees  that  certain  aspects  of 
the  proposed  methodology  associated 
with  the  Viability  ratio  may  cause, 
unintentionally,  tensions  between  an 
institution's  desire  to  make  appropriate 
business  decisions  and  the  institution's 
compliance  with  the  proposed 
regulations.  Among  these  business 
decisions  are  those  related  to  whether 
an  institution  should  finance  the  cost  of 
plant  assets  with  external  sources,  or 
whether  it  should  fund  the  cost  of  those 
investments  internally  with  revenues 
from  operations  (or  from  some 
combination  of  those  sources).  From  the 
analysis  performed  during  the  extended 
comment  period,  the  Secretary  found 
that  some  institutions  chose  to  utilize 
internal  resources  to  fund  their  plant 
assets  as  opposed  to  borrowing  from 
external  sources.  For  some  of  those 
institutions,  that  choice  was  a  prudent 
business  decision  that  is  not  reflected 
directly  in  either  the  Viabijily  or 
Primary  Reserve  ratios.  The  impact  of 
those  business  decisions  is  now 
reflected  in  the  Equity  ratio. 

Changes:  The  proposed  Viability  ratio 
is  replaced  by  the  Equity  ratio. 

Comments  regarding  the  numerator  of 
the  Primary  Reserve  and  Viability 
ratios — Expendable  Net  Assets  or 
Adjusted  Equity:  Commenters  from  non- 
profit institutions  asserted  that  the 
numerator  of  the  Viability  and  Primary 
Reserve  ratios  mistakenly  neglects 
permanently  restricted  endowment  net 
assets.  The  commenters  maintained  that 
revenue  generated  from  these  assets  not 
only  helps  fund  operations,  but  also 
helps  to  provide  scholarships  to 
students  that  generate  more  revenue  for 
the  institution.  Some  commenters 
believed  that  the  Primary  Reserve  and 
Viability  ratios  should  also  include 
some  percentage  of  the  physical  plant 
which  is  free  and  clear  of  debt,  arguing 
that  excluding  physical  plant  from  the 
numerators  of  these  ratios  will  only 
encourage  institutions  to  keep  assets  in 
cash  rather  than  invest  in  physical 
assets  that  benefit  students.  Alternately, 
these  commenters,  and  other 
commenters,  asserted  that  if  physical 
plant  is  not  included  in  the  numerator 
of  the  Primary  Reserve  ratio,  then 
depreciation  costs  on  physical  plant 
should  not  be  included  in  "total 


expenses"  of  the  denominator  of  this 
ratio. 

Another  commenter  representing 
private  non-profit  institutions  objected 
to  the  blanket  exclusion  of  related  party 
receivables  from  the  ratio  calculations. 
The  conunenter  asserted  that  this 
exclusion  would  impact  negatively 
many  institutions  that  depend  on 
church  pledges,  and  suggested  instead 
that  the  Secretary  consider  such  factors 
as  prior  payment  history  and  the 
financial  strength  of  the  related  party 
before  making  a  decision  to  exclude 
these  receivables. 

A  few  commenters  suggested  that 
expendable  net  assets  exclude  an 
institution's  liability  for  post-retirement 
benefits,  maintaining  that  this  liability 
represents  a  very  long-term  moral 
obligation  that  will  not  render  any 
institution  incapable  of  teaching  its 
students  or  discharging  its  obligations 
under  the  title  IV,  HEA  programs. 

Many  commenters  from  tie 
proprietary  sector,  including  students, 
objected  to  the  definition  of  "adjusted 
equity"  as  used  in  the  numerator  of  the 
Primary  Reserve  and  Viability  ratios. 
The  commenters  asserted  that  excluding 
fixed  assets  (property,  plant,  and 
equipment)  and  intangible  assets  from 
the  definition  will  cause  institutions  to 
forego  investing  in  new  educational 
equipment  and  educational  facilities, 
resulting  in  an  erosion  in  the  quality  of 
education  students  receive.  Moreover, 
these  commenters  argued  that  the 
proposed  treatment  of  equity  is 
counterproductive  because  it  creates  a 
disincentive  for  owners  to  invest  the 
resources  necessary  to  provide  quality 
education. 

Based  on  the  information  provided  by 
the  Secretary  during  the  extended 
comment  period,  one  commenter 
calculated  the  Primary  Reserve  ratio  for 
the  30  Dow  Jones  companies.  According 
to  the  cqpmenter.  18  of  those 
comp>anies  would  receive  a  strength 
factor  score  of  zero,  and  only  9  would 
receive  a  strength  factor  score  of  2.0  or 
3.0.  In  order  for  50  percent  of  these 
companies  to  achieve  a  strength  factor 
score  of  2.0  or  3.0,  the  commenter 
indicated  that  the  suggested  ratio  score 
of  .20  would  need  to  be  reduced  to  .07. 
From  this  analysis,  the  commenter 
concluded  that  the  suggested  strength 
factors  for  the  Primary  Reserve  ratio  do 
not  appear  to  be  reasonable  and 
recommended  that  the  Secretary  modify 
the  proposed  definition  of  adjusted 
equity  to  include  fixed  assets. 

One  commenter  opposed  the 
proposed  definition  of  adjusted  equity, 
arguing  that  the  definition  is  not 
explained  or  justified,  and  that  it  is 
contrary  to  evaluations  conducted  by 
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other  agencies,  such  as  the  Securities 
and  Exchange  Commission  (SEC).  The 
commenter  suggested  that  if  the 
Secretary  is  attempting  to  ascertain 
through  this  definition  which  assets  the 
institution  holds  that  have  value  and 
may  easily  be  converted  to  cash,  then  all 
items  that  result  in  cash  flow  should  be 
included.  An  example  of  this  would  be 
that  all  of  an  institution's  deferred 
income  (reflected  as  a  liability  on  the 
balance  sheet)  will  not  be  paid  in  cash. 
In  particular,  the  commenter  maintained 
that  many  of  the  costs  associated  with 
an  institution's  recruiting  activities  will 
already  have  been  incurred  and  when 
the  deferred  income  is  recognized  on 
the  institution's  income  statement  as 
shareholder  equity,  the  cash  outlay  will 
be  less  than  the  revenue,  i.e.,  if  the  cash 
outlay  is  55  percent  of  the  revenue,  the 
remaining  45  percent  of  the  deferred 
income  should  be  added  to  equity  to 
arrive  at  the  institution'^  adjusted 
equity. 

Another  commenter  from  a 
proprietary  institution  objected  to  the 
proposed  definition  of  "adjusted 
equity"  because  it  does  not  measure  the 
debt  capacity  of  an  institution.  This 
commenter  suggested  that  the  definition 
be  changed  to  "net  tangible  assets  plus 
unused  lines  of  credit." 

Several  commenters  maintained  that 
the  proposed  definition  of  "adjusted 
equity"  does  not  capture  the 
institution's  ability  to  adjust  to  periods 
of  declining  revenue,  which  the 
conuuenters  believed  is  the  aim  of  the 
Primary  Reserve  and  Viability  ratios. 

Discussion:  The  Secretary  disagrees 
with  the  commenters  who  suggested 
that  the  definition  of  expendable  net 
assets  mistakenly  excludes  permanentiy 
restricted  net  assets.  The  Primary 
Reserve  ratio  is  a  measure  of  the 
resources  available  to  an  institution  on 
relatively  short  notice,  and  therefore  the 
ratio  measiues  only  expendable  net 
assets.  Permansntly  restricted  net  assets 
are  neither  liquid  or  expendable,  except 
in  the  event  of  some  legal  action,  and 
therefore  do  not  form  any  part  of  the 
resource  measured  by  this  ratio.  The 
Secretary  wishes  to  emphasize  that  the 
non-liquid  resources  represented  by 
permanentiy  restricted  assets  are 
measured  by  the  Equity  ratio. 

With  regard  to  the  comment 
concerning  the  applicability  of  the 
Primary  Reserve  ratio  to  the  30  Dow 
Jones  companies,  the  Secretary  notes 
that  the  ratio  methodology  is  designed 
to  measure  the  elements  of  financial 
health  that  are  appropriate  for 
postsecondary  institutions,  not  for 
manufecturing  and  industrial  entities, 
which  comprise  most  of  the  Dow  Jones 
companies. 


The  Secretary  disagrees  that  fixed 
assets  should  be  included  in  adjusted 
equity  or  that  plant  assets  should  be 
included  in  the  definition  of  expendable 
net  assets.  Because  the  Primary  Reserve 
ratio  provides  a  measure  of  an 
institution's  expendable  resource  base 
in  relation  to  its  overall  operating  size, 
the  logic  for  excluding  net  investment  in 
plant  is  twofold.  First,  plant  assets 
represent  sunk  costs  to  be  used  in  future 
years  by  an  institution  to  fulfill  its 
mission — plant  assets  will  not  normally 
be  sold  to  produce  cash  since  they  will 
presumably  be  needed  to  support  on- 
going programs.  Moreover,  in  some 
instances  there  is  a  lack  of  a  ready 
market  to  turn  the  assets  into  cash,  even 
if  they  are  not  needed  proerammatically. 

Second,  excluding  net  plant  assets  is 
necessary  in  identifying  the  expendable 
or  relatively  liquid  net  assets  (that 
would  be  used  as  a  component  of  any 
measure  of  liquid  equity)  available  to 
the  institution  on  relatively  short  notice. 
Including  plant  assets  would  distort  the 
measure  of  liquid  equity,  and  therefore 
would  distort  an  important  short-term 
measure  of  the  institution's  financial 
health.  (The  regulatory  practice  of 
excluding  fixed  assets  is  not  unique  to 
these  rules.  Various  other  regulated 
industries,  such  as  depository 
institutions  and  broker  dealers,  are  also 
subject  to  practices  that  exclude  or  limit 
the  extent  that  fixed  assets  may 
comprise  regulatory  capital.)  "The 
Secretary  notes  that  all  tangible  assets 
are  considered  by  the  Equity  ratio. 

The  definition  of  expendable  net 
assets  excludes  from  those  assets  an 
institution's  post-retirement  benefits 
obligation. 

The  Primary  Reserve  ratio  is  not 
meant  to  capture  debt  or  ability  to 
borrow,  but  to  measure  the  institution's 
expendable  reserves.  A  measure  of  debt 
and  ability  to  borrow  is  incorporated  in 
the  Equity  rati9. 

The  Secretary  disagrees  that  the 
proposed  definition  of  "adjusted 
equity"  does  not  capture  an  institution's 
ability  to  adjust  to  periods  of  declining 
revenue  because  the  balance  sheet 
ratios.  Primary  Reserve  and  Equity, 
represent  the  resources  accumulated 
over  time  by  the  institution  that  are 
available  to  the  institution  to  make 
necessary  adjustments. 

Changes:  None. 

Comments  regarding  the  Equity  ratio: 
Several  commenters  bom  proprietary 
institutions  who  opposed  excluding 
fixed  assets  from  adjusted  equity  (in 
calculating  the  Primary  Reserve  ratio) 
believed  that  this  exclusion  not  only 
discourages  institutions  from  investing 
in  educational  equipment,  but  rewards 
institutions  that  invest  the  least,  i.e.. 


those  institutions  that  lease  instead  of 
purchase  equipment. 

Most  commenters  supported  the 
suggestion  made  by  the  Secretary  during 
the  extended  conunent  period  to  use  an 
Equity  ratio  instead  of  the  proposed 
Viability  ratio.  Some  of  these 
commenters  believed  that  the  use  of  an 
Equity  ratio  not  only  resolves  many  of 
the  problems  associated  with  the 
Viability  ratio;  it  is  also  a  good  measure 
of  how  well  an  institution  is  capitalized 
and  an  indirect  measure  of  an 
institution's  ability  to  borrow. 
Moreover,  these  commenters  opined 
that  an  Equity  ratio  encourages  the  kind 
of  behavior  that  the  Secretary  should 
want  to  encourage — reinvestment  in  the 
institution. 

Similarly,  several  commenters 
believed  that  the  Equity  ratio  provides 
a  necessary  measure  of  capital 
investment,  and  argued  that  it  is  a  better 
ratio  than  the  liquidity  ratio  under 
current  regulations.  One  of  these 
commenters  stated  that  liquidity  ratios 
measure  assets  that  can  be  removed 
fraudulently,  whereas  capital 
investment  ratios  measure  assets  that 
can  be  used  to  determine  the  owner's 
commitment  to  the  institution. 

Other  commenters  supporting  the  use 
of  an  Equity  ratio  recommended  that  the 
ratio  include  endowment  assets  in  the 
numerator.  However,  some  of  these 
commenters  suggested  the  Secretary 
should  not  raise  the  strength  factors  for 
the  Equity  ratio  to  compensate  for  the 
inclusion  of  endowment  assets  because 
this  would  disadvantage  institutions 
with  litUe  or  no  endowments.  Another 
commenter  believed  that  excluding 
endowment  assets  ht>m  the  Equity  ratio 
woidd  treat  all  institutions  more  fiairiy. 

Discussion:  The  Secretary  reiterates 
that  fixed  assets  are  not  expendable 
assets  and  are  thus  not  included  in 
calculating  the  Primary  Reserve  ratio. 
However,  fixed  assets  are  included  (as 
part  of  the  total  resources  of  the 
institution)  in  the  Equity  ratio.  In 
providing  a  measure  of  capital 
resoiirces,  the  Equity  ratio  supplements 
the  expendable  resources  measured  by 
the  Primary  Reserve  ratio. 

By  comparing  equity  to  total  assets, 
the  Equity  ratio  indicates  the  share  of 
assets  shown  on  the  institution's 
balance  sheet  that  the  institution 
actually  owns,  reflecting  the 
commitment  to  the  institution  of  the 
owners  or  persons  that  control  the 
institution,  and  provides  insight  into  the 
capital  structure  of  the  institution,  i.e., 
it  indicates  whether  an  institution  has 
acquired  a  disproportionate  amount  of 
its  assets  utilizing  debt.  Excessive 
amounts  of  debt  will  adversely  affect  the 
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ratio  and  litUe  or  no  debt  will  have  the 
opposite  effect. 

The  Secretary  notes  that  Permanentiy 
Restricted  Net  Assets  (which  include 
the  permanentiy  restricted  piece  of 
endowment  funds)  are  included  in  the 
numerator  of  the  Equity  ratio.  However, 
in  including  those  assets  the  Secretary 
did  not  adjust  the  strength  factors  for 
the  Equity  ratio.  The  strength  factor 
values  for  the  Equity  ratio  are  not 
normalized  to  the  relative  equity  of 
institutions  in  either  sector;  therefore 
inclusion  of  permanentiy  restricted 
endowment  in  the  calculation  of  the 
Equity  ratio  will  help  the  ratio  results  of 
institutions  with  large  endowments,  but 
will  not  hurt  the  ratio  results  of 
institutions  with  littie  or  no 
endowment. 

Changes:  The  ratios  described  under 
proposed  §668.173  are  relocated  under 
§668.172  and  revised  to  include  the 
Equity  ratio.  The  Equity  ratio  is 
specifically  defined  for  proprietary 
institutions  under  Appendix  F  and  for 
private  non-profit  institutions  under 
Appendix  G. 

Comments  regarding  the  Net  Income 
ratio:  A  few  commenters  believed  that 
the  proposed  Net  Income  ratio  is  not  fair 
to  proprietary  institutions,  arguing  that 
since  the  ratio  is  constructed  and 
weighted  in  a  manner  that  does  not 
allow  institutions  that  have  operating 
losses  to  meet  the  composite  score 
standard,  those  institutions  would  be 
forced  to  submit  a  letter  of  credit.  One 
of  these  commenters  asserted  that 
operating  losses  sometimes  occur  due  to 
changing  economic  circumstances  (e.g., 
the  acquisition  and  redevelopment  of  a 
financially-troubled  institution),  but 
that  this  condition  is  usually  not  a 
permanent  feature  of  the  institution's 
financial  condition.  Accordingly,  the 
commenter  suggested  that  one  way  of 
remedying  this  inequity  would  be  for 
the  Secretary  to  determine  that  an 
institution  is  financially  responsible  if 
the  institution  satisfies  the  composite 
score  requirement  for  two  years  in  a 
three-year  cycle,  or  three  years  in  a  four- 
year  cycle. 

Similarly,  other  commenters  believed 
that  the  Net  Income  ratio  should  be 
eliminated  because  it  represents  only 
the  results  from  operations  for  one  fiscal 
year  but  does  not  take  into 
consideration  prior  year  reserves  that 
may  be  available  to  offset  negative  net 
income  in  any  year. 

Several  commenters  representing 
proprietary  institutions  asserted  that 
institutions  operating  in  states  such  as 
Oregon,  Texas,  Florida,  Alaska,  and 
Nevada  that  have  taxes  on  gross  receipts 
or  property  rather  than  on  income  are 
disadvantaged  by  the  Net  Income  ratio 


because  taxes  on  gross  receipts  or 
property  are  always  reflected  as  a 
business  tax  in  operating  expenses 
rather  than  an  income  tax. 

Many  commenters  from  proprietary 
institutions  maintained  that,  although  it 
is  important  under  the  proposed 
methodology  to  attain  a  strength  factor 
score  of  at  least  3.0  on  the  Primary 
Reserve  ratio  (so  that  the  Viability  ratio 
can  be  counted  independently), 
attaining  that  strengtii  factor  requires 
that  adjusted  eqiuty  be  at  least  30 
percent  of  annual  expenses.  The 
commenters  argued  that  this  strength 
factor  was  too  high  for  several  reasons. 
First,  the  commenters  opined  that 
retaining  30  percent  of  equity  as  a 
reserve  fund  creates  a  disincentive  to 
invest  in  property  and  equipment. 
Second,  the  conmienters  stated  that 
retaining  equity  rather  than  distributing 
profits  to  shareholders  exposes  a  for- 
profit  institution  to  an  "accumulated 
earnings  tax"  of  39.6  percent  on  profits 
in  excess  of  $250,000,  unless  the 
institution  provides  a  reasonable 
business  reason  for  retaining  the  equity 
and  a  plan  for  its  use.  Under  this  30 
percent  requirement,  the  commenters 
maintained  that  an  institution  with  as 
litUe  as  $833,333  in  annual  expenses 
would  be  exposed  to  the  accumulated 
earnings  tax.  Third,  the  commenters 
maintained  that  it  is  very  unusual  for  a 
business  that  is  expected  to  provide  a 
return  on  investment  to  retain  equity 
exclusive  of  fixed  assets  in  an  amount 
equal  to  30  percent  of  a  year's  expenses. 

Similarly,  several  commenters 
representing  proprietary  institutions 
maintained  that  the  ratios  erroneously 
ignore  differences  between  Chapter  S 
and  C  corporations,  particularly  in 
regard  to  accumulated  earnings  tax.  The 
conunenters  argued  that  since  the 
treatment  of  owners'  salaries  is 
discretionary  under  both  types  of 
corporations,  the  proposed  methodology 
creates  an  incentive  for  owners  to 
manipulate  their  salaries  (or  dividends 
and  other  equity  distributions)  to  meet 
the  composite  score.  The  conunenters 
further  stated  that  this  manipulation 
runs  afoul  of  income  and  pajrroll  tax 
laws,  and  that  regulations  should  not 
entice  owners  to  behave  in  this  manner. 
One  of  these  commenters  suggested  that 
the  Secretary  define  "income  before 
taxes"  as  the  profit  before  owners' 
salaries  and  distributions  so  that  all 
proprietary  institutions  are  treated  in 
the  same  manner  with  respect  to 
calculating  the  Net  Income  ratio. 

Discussion:  An  institution  must 
generate  surpluses  to  build  reserves  for 
futiu-e  program  initiatives  and  to 
increase  its  margin  against  adversity. 
However,  the  Secretary  accepts  that 


there  will  be  circumstances  where  this 
is  not  possible.  Therefore,  the  strength 
factors  for  the  Net  Income  ratio  allow  an 
institution  to  earn  some  points  toward 
its  composite  score  if  the  institution 
incurs  a  small  loss. 

Regarding  the  comment  that  the  Net 
Income  ratio  does  not  consider  prior- 
year  reserves,  the  Secretary  reminds  the 
commenters  that  those  reserves  are 
considered  by  the  Primary  Reserve  and 
Equity  ratios. 

With  regard  to  the  Accumulated 
Earnings  Tax,  the  Secretary  would  like 
to  clarify  that  the  only  portion  of 
stockholders'  equity  that  is  subject  to 
the  tax  is  retained  earnings.  Other 
components  of  equity  such  as  common 
stock  and  other  capital  are  not  subject 
to  this  tax.  Moreover,  the  Secretary 
believes  that  any  potential  exposure  to 
the  accumulated  earnings  tax  on  excess 
profits  is  a  tax  pltmning  issue  regardless 
of  the  value  of  the  strength  factors  for 
the  Primary  Reserve  ratio  (of  the  507 
financial  statements  reviewed  for 
proprietary  institutions,  the  Primary 
Reserve  ratio  was  0.30  or  higher  for  84 
or  1 7  percent  of  these  institutions;  of 
those  84  institutions,  only  39  had  equity 
(retained  earnings)  greater  than 
$250,000).  These  and  other  institutions 
should  alreadybe  considering  the 
potential  impact  of  the  tax,  including 
ways  to  use  earnings  accumulated 
beyond  the  IRS  limits  for  reasonable 
business  needs.  In  any  event,  the 
Secretary  notes  that  the  changes  made  to 
the  proposed  methodology  for  other 
reasons  minimize  an  institution's 
exposiu^  to  the  accumulated  earnings 
tax-^the  Viability  ratio  has  been 
eliminated,  and  a  Primary  Reserve  ratio- 
result  of  0.15  (as  opposed  to  the 
proposed  result  of  0.30)  is  now  required 
to  earn  the  maximum  strength  factor 
score  for  that  ratio. 

If  earnings  are  accumulated  beyond 
the  IRS  limits,  IRS  regulation  26  CFR 
1.537-2(b)  provides  some  broad  criteria 
that  can  be  used  to  support  the 
contention  that  earnings  are  being 
accumulated  for  the  reasonable  needs  of 
the  business,  including  to:  (1)  Provide      • 
for  bona  fide  business  expansion  or 
plant  replacement,  (2)  acquire  a 
business  enterprise  through  purchasing 
stock  or  assets,  (3)  provide  for  the 
retirement  of  bona  fide  indebtedness 
created  in  connection  with  the  trade  or 
business,  (4)  provide  necessary  working 
capital  for  the  business,  (5)  provide  for 
investments  in  or  loans  to  customers  or 
suppliers  if  necessary  to  maintain  the 
business  of  the  corporation,  and  (6) 
provide  for  the  payment  of  reasonable 
anticipated  product  liability  losses,  an 
actual  or  potential  lawsuit,  the  loss  of  a 
major  customer,  or  self-insurance.  A 
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business  contingency  can  be  considered 
a  reasonable  need  if  tbe  contingency  is 
likely  to  occur  (e.g.  flood  losses  in  a 
flood  prone  area).  The  accumulation  of 
e£unings  to  provide  against  unrealistic 
contingencies  is  not  considered  a 
reasonable  need. 

The  Secretary  notes  that  there  are 
several  other  ways  to  determine 
reasonable  working  capital  needs, 
including  the  "Bardahl"  formula. 
Institutions  should  work  with  their  tax 
advisor  with  respect  to  these  matters. 

The  Secretary  disagrees  that  the 
methodology  should  discount  Gross 
Receipt  Tax  paid  by  institutions  ia 
certain  States  because  these  taxes,  just 
like  other  sales  and  property  taxes  that 
differ  from  State  to  State,  are  a  cost  of 
doing  business. 

Changes:  The  strength  factors  and 
weighting  percentages  for  the  Primary 
Reserve  and  Net  Income  ratios  are 
revised  (see  Analysis  of  Comments  and 
Changes.  Parts  6-7). 

Comments  regarding  the  market  value 
of  assets:  A  commenter  from  a  non- 
profit institution  noted  that  the  Viability 
ratio  ignores  the  market  value  of  assets 
(assets  are  booked  at  cost  for  balance 
sheet  presentations),  but  that  lenders 
look  to  market  values  when  considering 
collateral  to  secxue  long-term  debt. 
Consequently,  the  conunenter  argued 
that  an  institution's  ability  to  borrow  in 
order  to  liquidate  or  restructure  debt 
may  be  a  better  measure  of  financial 
viability  than  an  institution's  ability  to 
liquidate  long-term  debt  from 
expendable  resources. 

Similarly,  several  commenters  from 
proprietary  institutions  maintained  that 
#ince  the  proposed  ratio  methodology 
does  not  consider  the  market  value  of 
real  estate,  it  depresses  the  financial 
score  of  an  institution  that  holds 
valuable  properties,  particularly  if  those 
properties  have  been  depreciated  over  a 
long  period  of  time.  One  commenter 
argued  that  this  is  evidenced  by  the  fact 
that  the  commenter's  institution  was 
rated  "good"  by  Dun  and  Bradstreet  as 
of  )ime  30,  1995,  and  passes  the  current 
financial  responsibility  standards  imder 
§  668.15,  but  would  fail  the  proposed 
ratio  standards.  The  conunenter 
suggested  that  this  problem  could  be 
solved  either  by  allowing  the  institution 
to  credit  back  the  difference  between  the 
net  book  value  of  the  property  and  the 
secured  debt  (mortgage),  or  allow  the 
institution  to  provicfe  and  include  as  an 
asset  the  amount  of  the  property's 
appraised  value  as  certified  by  an 
appraiser.  A  few  commenters  suggested 
that  the  term  "expendable  net  assets" 
include  at  least  the  book  value  (if  not 
the  market  value)  of  property,  plant,  and 
equipment,  arguing  that  it  is  unrealistic 


to  assume  that  these  assets  are  valueless 
or  incapable  of  being  liquidated. 

Discussion:  The  Secretary  has  decided 
not  to  consider  the  market  value  of 
property,  plant,  and  equipment  because 
accepting  the  market  value  of  those 
assets  would  introduce  a  significant 
amotuit  of  subjectivity  into  the  ratio 
calculations — the  appraised  value  of 
those  assets  may  differ  depending  on 
the  person  making  the  appraisal  and  the 
method  by  Which  that  appraisal  is  made 
(such  as  future  cash  flows  or 
comparable  sales).  In  addition,  the  ratio 
methodology  would  favor  unfairly  an 
institution  that  chose  to  bear  appraisal 
costs  over  an  institution  that  did  not 
similarly  do  so. 

Changes:  None. 

Comments  regarding  second-tier  and 
trend  analysis:  Several  commenters 
suggested  that  the  Secretary  perform  a 
"second-tier  analysis"  or  use  trend  data 
to  determine  whether  an  institution  that 
fails  to  achieve  the  required  composite 
score  is  nevertheless  financially 
responsible. 

Other  commenters  believed  that  trend 
analysis  is  more  revealing  than  the 
proposed  one-year  snapshot  of  an 
institution's  financial  health  and 
suggested  that  the  Secretary  require  that 
CPAs  include  that  analysis  as  part  of  the 
institution's  audited  statements.  One  of 
these  commenters  stated  that  since 
trend  data  is  available  to  an  institution's 
current  CPA,  the  CPA  could  add  a 
footnote  to  the  financial  statement  that 
contained  the  required  ratio  results  for 
the  institution's  three  most  current 
fiscal  years,  as  well  as  an  average  for 
that  three-year  period. 

Another  commenter  argued  that  the 
proposed  ratio  methodology  is  useless 
because  it  employs  hybrid  ratios  that 
cannot  be  benchmarked.  This 
commenter  proposed  instead  that  the 
standards  consist  of  a  liquidity  ratio,  a 
trend  analysis  of  cash  flows  from 
operations,  and  a  different,  better 
defined  income  ratio. 

One  commenter  believed  that  the 
proposed  methodology  should  be 
discarded  in  favor  of  more  easily 
constructed  measiues,  including  a  three- 
year  averaged  adjusted  current  ratio  of 
1:1  that  would  compare  tangible  current 
assets  with  adjusted  current  liabilities 
and  a  five-  to  ten-year  trend  analysis  of 
cash  flows  from  operations. 

Discussion:  In  addition  to  the  ratios 
suggested  by  the  commenters  previously 
discussed  under  this  Part,  the  Secretary 
considered  other  ratios  (Age  of  Plant, 
Cash  Income,  Secondary  Reserve,  and 
E)ebt  to  Total  Assets)  that  could  be  used 
as  secondary  measures. 

The  Secretary  did  not  adopt  these 
ratios  because,  like  the  ratios  suggested 


by  the  commenters,  they  measure 
financial  health  more  narrowly  than  the 
Primary  Reserve,  Equity,  and  Net 
Income  ratios.  Moreover,  the  Secretary 
believes  that  these  ratios  do  not  provide 
significant  additional  insight  with 
respect  to  evaluating  the  financial 
health  of  an  institution  that  would 
warrant  their  inclusion  in  the 
methodology. 

Although  the  Secretary  believes  that 
trend  analysis  could  be  a  useful 
approach  or  consideration  in 
determining  whether  an  institution  is 
financially  responsible,  historical  data 
regarding  the  ratios  and  the  ratio 
methodology  must  first  be  obtained  and 
analyzed  before  promulgating 
regulations. 

Changes:  None. 

Comments  regarding  extraordinary 
gains  and  losses:  Several  commenters 
representing  the  proprietary  sector 
opposed  the  proposal  under  which  the 
Secretary  may  exercise  discretion  in 
determining  whether  an  institution  is 
financially  responsible.  Under  this 
proposal,  the  Secretary  may  decide  to 
exclude  extraordinary  gains  and  losses, 
income  or  losses  from  discontinued 
operations,  prior  period  adjustments, 
and  the  ctunulative  effects  of  changes  in 
accoimting  principles.  The  commenters 
argued  that  the  uncertainty  inherent  in 
this  proposal  would  make  it  difficult  for 
an  institution  to  calculate  the  ratios 
(preventing  the  institution  from 
determining  its  regulatory  status),  and  to 
develop  a  plan  to  compensate  for  a 
treatment  that  may  exclude  these  items. 
Moreover,  the  commenters  believed  that 
if  some  institutions  are  favored  by  this 
discretionary  treatment,  public 
confidence  in  the  fairness  of  the 
proposed  methodology  would  be 
eroded.  For  these  reasons,  the 
commenters  suggested  that  the  proposal 
be  amended  by  eliminating  the 
Secretary's  discretion  in  favor  of 
excluding  these  items  for  all 
institutions. 

Discussion:  The  commenters  are 
correct  that  extraordinary  gains  and 
losses,  income  or  losses  from 
discontinued  operations,  prior  period 
adjustments,  and  the  cumulative  effects 
of  changes  in  accounting  principles, 
should  be  excluded  from  the  calculation 
of  the  Net  Income  ratio  because  these 
items  are  generally  non-recurring  and 
do  not  reflect  the  institution's 
continuing  operations.  The  Secretary 
notes  that  these  items  are  generally 
excluded  bom  the  ratio  calculations. 

The  conunenters  are  also  correct  in 
arguing  that  the  ratio  methodology 
should  treat  all  institutions  fairly  with 
respect  to  these  items,  and  that  is  the 
basis  for  the  Secretary's  discretion.  It 
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has  been  the  Secretary's  experience  that 
certain  institutions  do  not  present  these 
items  in  accordance  with  GAAP  or 
employ  questionable  accounting 
treatments  that  beneficially  distort  their 
financial  condition.  Consequentiy,  the 
Secretary  retains  the  discretion  to 
include  or  exclude  these  items,  or 
include  or  exclude  the  effects  of 
questionable  accounting  treatments. 

Changes:  The  items  that  the  Secretary 
may  exclude  from  the  ratio  calculations 
proposed  under  §668. 173(e)  are 
relocated  under  §  668.172(c)  and  revised 
to  provide  that  the  Secretary  generally 
excludes  extraordinary  gains  or  losses, 
income  or  losses  from  discontinued 
operations,  prior  period  adjustments, 
the  ciunulative  effect  of  changes  in 
accounting  principles,  and  the  effect  of 
changes  in  accounting  estimates.  This 
section  is  also  revised  to  provide  that 
the  Secretary  may  include  or  exclude 
the  effects  of  questionable  accoimting 
treatments. 

Comments  regarding  unsecured 
related  party  receivables  and  intangible 
assets:  Several  commenters  maintained 
that  because  GAAP  requires  that  an 
asset  possess  value  before  it  can  be 
included  in  a  financial  statement,  the 
Secretary  improperly  excludes  all 
unsecured  related  party  receivables  on 
the  assumption  that  those  receivables 
have  no  value.  The  conunenters 
believed  that  in  order  to  obtain  a 
complete  and  accurate  picture  of  an 
institution's  cash  flow,  and  thus 
financial  condition,  the  Secretary  must 
change  the  definition  of  "adjusted 
equity"  to  include  intangible  assets, 
unsecured  related  party  receivables,  and 
fixed  assets  that  the  institution's 
independent  auditor  determines  have 
value  and  liquidity.  The  commenters 
suggested  that  adjusted  equity  include 
at  least  the  following:  (1)  Fixed  assets 
and  intangible  assets  that  the 
institution's  CPA  determines  to  have 
value  and  liquidity,  and  (2)  imsecured 
related  party  receivables,  if  the  related 
party  co-signs  the  institution's  Program 
Participation  Agreement  and  satisfies 
the  same  financial  ratios  required  of  the 
institution. 

Other  commenters  suggested  that 
equity  be  defined  in  accordance  with 
the  FASB  pronouncement,  "Accoimting 
for  the  Impairment  of  Long-Lived 
Assets",  maintaining  that  all 
authoritative  accounting 
pronouncements  must  be  taken  into 
account  in  preparing  financial 
statements  under  GAAP. 

Several  commenters  argued  that 
excluding  intangible  assets  disregards 
accounting  conventions  used  when 
acquisitions  occur. 


A  commenter  asserted  that  the 
definition  of  intangible  assets  contained 
in  Accounting  Principles  Board  (APB) 
Opinion  No.  17  is  too  vague  to  be 
useful,  and  that  the  final  rules  should 
include  a  clarification  of  the  term, 
specifically  as  it  relates  to  deferred  tax 
benefits,  deferred  direct  response 
advertising  costs,  deferred  emollment 
expenses,  and  prepaid  expenses. 

A  few  conunenters  responding  to  the 
alternative  set  forth  by  the  Secretary 
during  the  extended  comment  period  fpt 
dealing  with  intangible  assets — that 
intangibles  could  either  be  excluded 
fiom  the  calculation  of  the  Equity  ratio 
or  that  the  strength  factors  for  the  Equity 
ratio  could  be  increased  to  compensate 
for  including  intangibles — generally 
preferred  to  exclude  intangibles  because 
this  alternative  would  disadvantage 
fewer  institutions.  One  of  these 
commenters  suggested,  however,  that 
the  Secretary  include  intangible  assets 
but  not  increase  the  strength  factors  in 
cases  where  those  assets  are  less  than  10 
percent  of  shareholders'  equity.  Another 
commenter  suggested  that  the  Secretary 
include  in  the  calculation  of  the  ratios 
a  portion  of  intangible  assets  but  require 
that  an  institution  amortize  those  assets 
over  a  limited  period,  for  example  eight 
years. 

Other  commenters  from  proprietary 
institutions  believed  that  the  Secretary 
should  exclude  intangible  assets 
because  of  the  difficulties  in  valuing 
those  assets. 

Discussion:  The  Secretary  uses  the 
term  "intangible  assets"  with  the  same 
meaning  as  the  definition  contained  in 
APB  Opinion  No.  17,  Intangible  Assets, 
and  disagrees  that  this  definition  is 
unsuitable  for  regulatory  purposes.  That 
definition,  which  may  not  be  all 
inclusive,  includes  specifically 
identifiable  intangibles,  i.e.,  patents, 
franchises,  and  trademarks.  "The 
definition  also  includes  the  most 
common  intangible  asset,  goodwill. 
"Goodwill"  is  the  common  name  used 
to  describe  the  excess  of  the  cost  of  an 
acquired  enterprise  over  the  sum  of 
identifiable  net  assets.  The  Secretary 
notes  that  items  such  as  deferred  tax 
assets  and  liabilities,  deferred 
enrollment  expenses,  deferred  direct 
response  advertising  costs  and  prepaid 
expenses  do  not  meet  the  definition  of 
an  intangible  asset  in  accordance  with 
the  definition  in  APB  Opinion  No.  17. 

The  Secretary  does  not  agree  that 
intangible  assets  should  be  included  in 
the  calculation  of  the  ratios,  because 
those  assets  generally  represent  amounts 
that  are  not  readilv  available  to  meet 
obligations.  In  addition,  the  Secretary 
believes  that  including  those  assets 
would  inject  a  very  subjective  element 


into  the  ratio  calculations,  leading  to  an 
evaluation  of  financial  health  that 
would  be  arbitrary,  or  that  could 
overstate  significantiy  the  financial 
health  of  an  institution.  Although 
amounts  on  financial  statements  are 
estimates  to  varying  degrees,  goodwill 
valuation  is  particularly  subjective.  In 
reviewing  the  financial  statements  of  the 
proprietary  sector,  the  Secretary  found 
that  the  two  most  common  intangibles 
were  goodwill  (excess  purchase  price 
over  the  fair  value  of  assets  purchased) 
and  covenants  not  to  compete.  Qearly 
there  is  no  established  market  for  those 
assets  and  assigning  a  value  to  those 
assets  for  purposes  of  determining 
financial  responsibility  would  be 
subjective  at  best.  Moreover,  there  is  the 
problem  of  the  nature  of  the  asset 
itself— it  is  highly  unlikely  that  an 
institution  could  sell  intangible  assets  to 
meet  its  general  obligations.  If  an 
institution  finds  itself  in  need  of 
liquidating  assets  during  its  normal 
business  cycle  to  meet  obligations,  an 
asset  such  as  goodwill  is  likely 
impaired.  Also,  in  reviewing  financial 
standards  for  other  industries  like 
banking  and  securities,  the  Secretary 
found  that  removing  intangibles  when 
calculating  regulatory  equity  is  a 
generally  accepted  practice. 

With  regard  to  unsecured  related 
party  receivables,  the  empirical  data 
show  that  these  receivables  occur 
mainly  in  the  proprietary  sector  where 
an  institution  is  one  entity  in  a 
commonly-controlled  business  group. 
Generally,  unsecured  related  party 
receivables  result  from  various 
intercompany  transactions  including 
shifting  cash  from  one  entity  to  anodier 
in  the  form  of  advances,  intercompany 
sales  for  goods  and  services,  or  through 
more  formal  borrowing  arrangements. 
Because  the  control  over  the  repayment 
of  the  transaction  usually  lies 
completely  with  the  "owners"  of  the 
business  group,  the  receivable  has  little 
or  no  value  to  the  institution  whose 
financial  responsibility  is  being 
evaluated.  Also,  in  an  administrative 
proceeding,  unsecured  or 
uncollateralized  related  party 
receivables  are  not  recognized  by  the 
judge  as  assets  available  to  satisfy  the 
obligations  of  an  institution.  For  these 
reasons,  the  Secretary  excludes  these 
receivables  fiom  the  ratio  calculations. 
With  regard  to  the  commenters  from 
private  colleges  and  universities  who 
objected  to  the  blanket  exclusion  of 
related  party  receivables  from  the  ratio 
calculations,  these  commenters  are 
likely  referring  to  aimual  pledges  from 
churches  or  other  benefactors,  and  not 
to  related  party  receivables  as  defined 
under  GAAP.  On  this  matter,  the 
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Secretary  follows  the  guidance  of  FASB 
Statement  116,  which  prescribes  criteria 
for  recording  pledges  (unconditional 
promises  to  give]  in  the  financial 
statements  of  colleges  and  universities 
as  net  contributions  receivable.  The 
Statement  defmes  the  term  "promise  to 
give"  using  the  common  meaning  of  the 
word  promise — a  written  or  oral 
agreement  to  do  (or  not  to  do) 
something.  A  promise  to  give  is  a 
written  or  oral  agreement  to  contribute 
cash  or  other  assets  to  another  entity.  A 
promise  carries  rights  and  obligations — 
the  recipient  of  a  promise  to  give  has  a 
right  to  expect  that  the  promised  assets 
will  be  transferred  in  the  future,  and  the 
maker  has  a  social  and  moral  obligation, 
and  generally  a  legal  obligation,  to  make 
the  promised  transfer.  The  making  or 
receiving  of  an  unconditional  promise 
to  give  is  an  event  that,  like  other 
contributions,  meets  the  fundamental 
recognition  criteria.  The  Secretary  will 
include  these  assets  (such  as  pledges 
from  church  related  organizations, 
community  foundations,  and  trust 
funds)  in  the  calculation  of  the 
numerators  of  the  Primary  Reserve  and 
Equity  ratios  if  they  meet  these 
requirements  as  set  forth  under  FASB 
116  and  are  recorded  as  an  economic 
resource  in  an  institution's  audited 
financial  statements. 

With  regard  to  deferred  marketing 
costs,  the  Secretary  is  concerned  that 
institutions  that  record  deferred  direct 
response  advertising  costs  as  an  asset 
are  not  always  following  the  letter  or 
spirit  of  the  published  guidance  on  this 
subject.  The  Secretary  has  experienced 
significant  abuses  with  regard  to 
recording  those  costs — institutions  are 
listing  items  as  assets  that  do  not  meet 
the  criteria  in  the  Accounting  Standards 
Division — Statement  of  Position  (SOP) 
93-7,  Reporting  on  Advertising  Costs.  In 
instances  where  the  Secretary 
determines  that  abuses  are  occiuring  the 
Secretary  will  exclude  those  assets  from 
the  ratio  calculations. 

With  respect  to  deferred  direct 
response  advertising  costs,  the  Secretary 
will  specifically  determine  whether  (1) 
the  primary  purpose  of  the  advertising 
is  to  elicit  sales  to  customers  who  have 
responded  to  that  advertising,  and  (2) 
that  advertising  results  in  probable 
futxire  benefits. 

Specific  documentation  that  the 
Secretary  may  request  with  respect  to 
the  first  item  includes  the  following: 

(1)  Files  indicating  the  customer 
names  and  the  related  direct-response 
advertisement; 

(2)  A  coded  order  form,  coupon  or 
response  card,  included  with  an 
advertisement,  indicating  the  customer's 
name;  and 


(3)  A  log  of  customers  who  have  made 
phone  calls  to  a  niunber  appearing  in  an 
advertisement,  linking  those  calls  to  the 
advertisement. 

The  Secretary  also  reminds 
institutions  that  the  conditions  in  SOP 
93-7  must  be  met  in  order  to  report  the 
costs  of  direct-response  advertising  as 
assets.  The  Secretary  believes  that  those 
conditions  are  narrow  because  it  is 
generally  difficult  to  determine  the 
probable  future  benefits  of  the 
advertising  with  the  degree  of  reliability 
sufficient  to  report  related  costs  as 
deferred  assets. 

Changes:  None. 

Part  6.  Comments  Regarding  the 
Proposed  Strength  Factors 

Comments  regarding  the  scoring 
process:  Several  commenters 
maintained  that  the  proposed  ratio 
methodology  is  flawed  because  slight 
changes  in  a  single  factor  could  create 
an  unusual  variance  in  an  institution's 
composite  score. 

Otner  commenters  noted  that  an 
institution  could  automatically  receive  a 
strength  factor  score  of  1.0  on  all  its 
ratios  regardless  of  its  financial 
condition,  and  questioned  this 
procedure  given  that  it  would  equate 
Institutions  that  have  a  net  loss  or 
deficit  with  institutions  that  are 
profitable  and  have  positive  equity. 

Several  commenters  were  concerned 
that  the  media  would  use  the  composite 
scores  of  institutions  in  frivolous  and 
very  misleading  ways  such  as  ranking 
institutions  by  those  scores. 

Discussion:  The  Secretary  agrees  that 
under  the  proposed  methodology  a 
minor  difference  in  a  ratio  result  could 
disproportionately  affect  an  institution's 
composite  score.  For  example,  a 
proprietary  institution  with  a  Primary 
Reserve  ratio  result  of  0.29  would  be 
assigned  a  strength  factor  score  of  2.0, 
whereas  another  institution  with  only  a 
marginally  better  ratio  result  of  0.30 
would  be  assigned  a  higher  strength 
factor,  3.0.  Assuming  that  all  other 
factors  are  equal,  the  latter  institution 
would  receive  a  higher  composite  score 
even  though  the  ratio  results  of  both 
institutions  are  essentially  the  same.  In 
addition,  because  the  proposed  strength 
factors  represent  a  range  of  ratio  results, 
a  proprietary  institution  with  a  Primary 
Reserve  ratio  result  of  0.30  would  be 
assigned  the  same  strength  factor  as  an 
institution  with  a  higher  ratio  result, 
0.49.  To  eliminate  the  effects  of 
differences  in  ratio  results,  the  Secretary 
establishes  in  these  regulations  linear 
algorithms  under  which  a  strength 
fiactor  score  is  calculated  based  on  an 
institution's  actual  ratio  result.  For 
example,  the  strength  factor  score  for  a 


proprietary  institution  with  a  Primary 
Reserve  ratio  result  of  0.15  is  calculated 
by  multiplying  that  ratio  result  by  a 
constant,  using  the  algorithm  0.15  x  20 
=  3.0. 

The  Secretary  also  agrees  that  the 
-proposed  procedure  of  assigning  a 
strength  factor  score  of  1.0  for  negative  ' 
ratio  results  does  not  differentiate 
sufficiently  the  financial  health  of 
institutions  on  the  lower  end  of  the 
scoring  scale.  In  addition,  the  Secretary 
believes  that  for  the  purpose  of  these 
regulations,  it  is  not  necessary  to 
differentiate  greatiy  among  institutions 
at  the  higher  end  of  the  scale.  Therefore, 
in  keeping  with  the  methodology's 
design  objective  that  an  institution  must 
demonstrate  strength  in  one  aspect  of 
financial  health  to  compensate  for  a 
weakness  in  another  aspect  and  to 
provide  greater  differentiation  among 
institutions  on  the  lower  end  of  the 
scale,  the  Secretary  establishes  in  these 
regulations  a  scoring  scale  of  negative 
1.0  to  positive  3.0. 

In  developing  the  strength  factor 
scores  for  each  of  the  ratios  along  this 
scale,  the  Secretary  considered  an 
institution's  ability  to  satisfy  its  mission 
objectives  relating  to  technology,  capital 
replacement,  human  capital,  and 
program  initiatives.  Specifically,  the 
strength  factor  score  reflects  the  extent 
to  which  an  institution  has  the  financial 
resoiut:es  to: 

(1)  Replace  existing  technology  with 
newer  technology; 

(2)  Replace  physical  capital  that  wears 
out  over  time; 

(3)  Recruit,  retain,  and  re-train  faculty 
and  staff  (human  capital);  and 

(4)  Develop  new  programs. 

The  Secretary  acknowledges  that  the 
importance  of  satisfying  these  objectives 
varies  from  institution  to  institution  but 
believes  that  an  institution  must  satisfy 
these  objectives  over  time,  not  only  to 
demonstrate  that  it  has  the  financial 
resources  necessary  to  provide  the 
education  and  services  for  which  its 
students  contract,  but  also  to  meet  the 
changing  needs  of  its  students  and  the 
demands  of  the  marketplace. 

The  Secretary  wishes  to  emphasize 
that  the  methodology  measiu^s  oidy  the 
financial  ability  of  an  institution  to 
carry  out  these  objectives.  The 
methodology  does  not,  nor  is  it  intended 
to,  assess  the  quality  of  an  institution's 
educational  programs  or  facilities;  such 
quality  assessments  are  made  by  the 
institution's  accrediting  agency. 

Changes:  The  procedures  for 
calculating  the  composite  score 
proposed  under  §  668.173(a)  are  revised 
and  relocated  under  §  668.172(a)  to 
provide  for  the  calculation  of  the 
strength  factor  scores.  In  addition. 
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proposed  Appendix  F  is  revised  and 
supplemented  by  a  new  Appendix  G,  to 
reflect  a  scoring  scale  from  negative  1.0 
to  positive  3.0,  and  to  incorporate  the 
linear  algorithms  used  to  calculate  the 
strength  factor  scores  for  each  of  the 
ratios. 

Comments  regarding  the  strength 
factors: 

Primary  Reserve  ratio:  Several 
commenters  believed  that  the  required 
ratio  results  associated  with  the  strength 
factors  should  be  lowered  for 
proprietary  institutions  to  reflect  the 
shorter  programs  offered  by  those 
institutions,  arguing  that  since  the  ratio 
appears  to  gauge  an  institution's 
financial  ability  to  complete  a  program, 
fewer  resources  are  needed  to  ensure  the 
completion  of  short  programs. 

One  commenter  opined  that  the  ratio 
values  underlying  the  Primary  Reserve 
ratio  strength  factors  for  proprietary 
institutions  are  too  high,  noting  that 
none  of  the  large  proprietary 
corporations  he  surveyed  maintained 
adjusted  equity  equal  to  30  percent  of 
their  total  year  expenses.  The 
commenter  argued  that  as  the  strength 
factor  levels  for  this  ratio  are  unfairly 
comparable  to  those  proposed  for  non- 
profit institutions,  the  Secretary  should 
adjust  the  proprietary  sector  strength 
factors  as  follows: 


Ratio  result 

Strength 
factor 

.06  or  less 

.06-.14 _ 

.15-.24 _ „.... 

1 
2 
3 

.35  or  more  1 

4 
5 

Another  commenter  also 
recommended  that  the  Secretary  revise 
the  Primary  Reserve  ratio  strength 
factors  as  indicated  previously,  arguing 
that  the  proposed  factors  penalize  any 
institution  that  chooses  to  invest  in 
property  and  equipment. 

Another  commenter  from  a 
proprietary  institution  argued  that  since 
the  Primary  Reserve  ratio  does  not 
consider  the  timing  of  expenses  or  the 
differences  between  variable  and  fixed 
expenses,  the  ratio  is  difficult  to  value 
(it  overlooks  too  many  variables,  such  as 
normal  business  cycles  for  fixed 
expenses,  and  the  ability  of  institutions 
to  forego  variable  expenses  during  times 
of  fiscal  distress).  The  commenter 
suggested  that  if  the  Secretary 
establishes  a  Primary  Reserve  ratio  in 
final  regulations,  the  middle  range  of 
the  strength  factors  for  this  ratio  should 
reflect  about  60-90  days  of  expenses,  or 
about  17-25  percent  of  total  aimual 
expenses. 


Equity  ratio:  Several  conunenters  bom 
proprietary  institutions  maintained  that 
the  proposed  ratio  standards  do  not 
recognize  imused  lines  of  credit  or  other 
direct  measures  of  ability  to  borrow. 
One  commenter  suggested  that  such  a 
measiue  should  be  constructed  by 
comparing  fixed  assets  to  long-term 
debt,  with  strength  factors  as  follows: 


Ratio  result 

Strength 
(actor 

w-*^^/>    1  O       •■••■••■■•■■•••■■••■■••■•■•>••••■••>•■■• 

0. 1 9-0.39 

0.40-0.59  

1 
2 
3 

0.60-0.79 

4 

>0.79 

5 

Another  commenter  maintained  that 
the  suggested  Equity  ratio  should  be 
amended  to  include  such  a  measure. 

One  commenter  from  a  proprietary 
institution  maintained  that  the  strength 
factors  for  the  Equity  ratio  should  be  set 
by  considering  an  acceptable  ratio  of 
long-term  assets  to  long-term  liabilities. 
The  commenter  argued  that  an 
institution  that  is  growing  will  expend 
its  asset  base  in  advance  of  recording 
income  generated  by  those  assets. 
According  to  the  commenter,  assuming 
a  ciurent  ratio  of  1:1,  a  ratio  of  long-term 
assets  to  long-term  liabilities  should 
have  the  following  strength  factors: 


Ratio  resutt 

Strength 
(actor 

0.0 

0 

.  1 0 

.20 

1 
2 

.25 

3 

Net  Income  ratio:  Many  commenters 
from  the  proprietary  sector  believed  that 
the  proposed  strength  factors  for  the  Net 
Income  ratio  are  too  high.  Several  of 
these  commenters  opined  that  the 
emphasis  placed  on  profitability  under 
the  proposed  methodology  might  tempt 
institutions  to  raise  tuition  and  cut  back 
on  educational  ouUays,  thus 
shortchanging  students  and  lowering 
the  quality  of  education. 

Several  conunenters  from  the 
proprietary  sector  objected  to  the  Net 
Income  ratio,  arguing  that  it  would 
discourage  institutions  from  investing  in 
property,  plant,  and  equipment  because 
it  measures  net  income  after 
depreciation.  The  commenters 
suggested  two  alternatives:  (1)  Retaining 
the  proposed  strength  factors  but 
reconstructing  the  ratio  so  that  it  is 
based  on  operating  profit;  or  (2) 
retaining  the  proposed  ratio  but 
adjusting  the  strength  factora. 

One  commenter  from  a  proprietary 
institution  stated  that  certain 
accrediting  agencies  take  a  strong  stance 


against  profits  in  excess  of  five  percent. 
The  commenter  suggested  therefore  that 
the  Secretary  take  this  into  account  in 
establishing  strength  factors  for  the  Net 
Income  ratio. 

Although  several  commenters  agreed 
that  the  strength  factors  for  proprietary 
institutions  should  be  higher  than  those 
for  non-profit  institutions  to  take  taxes 
into  account,  the  conunenters  believed 
that  the  difference  in  the  proposed 
strength  factors  Imtween  these  sectors  is 
excessive.  Assuming  a  tax  rate  of  40 
percent,  the  commenters  suggested  that 
comparable  and  fairer  strength  factors 
for  proprietary  institutions  should  be  set 
at  166  percent  of  those  for  non-profit 
institutions.  Under  this  suggestion,  the 
resulting  strength  factors  would  be: 


Ratio  resutt 

Strength 
(actor 

<0 „ „. 

O-.OI  66 

0.01 67-.049 

0.050-.082 

>0.082 

1 
2 
3 

4 
5 

Another  commenter  argued  that  the 
strength  factora  for  the  Net  Income  ratio 
for  proprietary  institutions  should  be  set 
at  3.0  for  a  five  percent  profit  level,  and 
the  rest  of  the  range  set  as  follows: 


Ratio  resutt 

Strength 

<02  . 

035. 
-.05  . 
-.075 

1 

0.02-. 

2 

0.036- 

3 

0.051- 
>.075 



4 
5 

One  commenter  suggested  the 
following  strength  factors,  opining  that 
the  proposed  strength  factors  penalize 
an  institution  that  retiuns  some  of  its 
operating  profit  to  students  (by 
providing  better  qualified  faculty  and 
updated  teaching  tools  and  equipment, 
and  increasing  student  services): 


Ratio  result 

Strength 
locior 

o-.6i7"!!"""!!"™"!"!Z"!!!!ZZZ 

1 
2 
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A  commenter  suggested  that  the      — ^ 
Secretary  establish  a  strength  factor 
score  of  3.0  for  a  net  income  ratio  of  .03, 
to  reflect  the  amount  of  State  and 
F^eral  income  taxes  an  institution 
must  pay. 

Another  commenter  from  a 
proprietary  institution  argued  that  a  low 
profit  percentage  does  not  necessarily 
indicate  financial  weakness  since 
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income  tends  to  be  lower  for  a 
financially  healthy  institution  during 
periods  of  expansion.  Accordingly,  the 
commenter  suggested  the  following 
strength  factors: 
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One  commenter  recommended  that 
the  Secretary  establish  equal  strength 
factor  levels  for  proprietaries  and  non- 
profits, amend  the  numerator  of  the 
ratio  for  proprietaries  to  "Income  After 
Taxes",  and  impute  the  taxes  for 
proprietary  institutions  that  are 
Subchapter  S  corporations  or 
partnerships. 

Discussion:  The  Secretary  thanks  the 
commenters  for  their  suggestions 
regarding  the  proposed  strength  factors. 
In  view  of  these  comments,  other 
comments  regarding  the  proposed 
ratios,  and  the  analysis  performed  by 
KPMG  diuing  the  extended  comment 
period,  the  Secretary  revises  the 
proposed  strength  factors. 

In  developing  the  strength  factor 
scores  for  each  of  the  ratios,  the 
Secretary  started  by  selecting  critical 
points  along  the  scoring  scale  and 
determining  the  appropriate  value  (ratio 
result)  for  each  of  those  points.  For 
example,  a  strength  foctor  score  of  1.0 
represents  the  lowest  ratio  result  that 
the  Secretary  believes  an  institution 
must  achieve  to  continue  operations, 
absent  any  adverse  economic 
conditions.  With  respect  to  the  Net 
Income  ratio,  a  strength  factor  score  of 
1.0  equates  to  a  ratio  result  of  zero — the 
point  where  an  institution  just  barely 
operated  within  its  means.  At  this  point, 
the  institution  broke  even  on  an  accrual 
basis,  but  it  did  not  add  to  or  subtract 
from  its  overall  wealth.  Moving  down 
the  scale,  a  strength  factor  score  of  zero 
indicates  that  the  institution  may  have 
generated  sufficient  cash  to  meet  its 
operating  expenses,  but,  on  an  accrual 
basis,  the  institution  inciirred  a  loss.  On 
the  upper  end  of  the  scale,  a  strength 
factor  score  of  3.0  indicates  that  the 
institution  not  only  operated  within  its 
means,  but  that  it  added  to  its  overall 
wealth.  The  Secretary  then  drew  a  line 
that  best  fit  those  values,  resulting  in  the 
linear  algorithms. 

Strength  factor  scores  for  the  Primary 
Reserve  ratio:  The  strength  factor  score 
for  the  Primary  Reserve  ratio  for  a 
proprietary  institution  is  calculated       ' 
using  the  following  algorithm: 

Strength  factor  score  =  20x  Primary 
Reserve  ratio  result.  The  strength  factor 
score  for  the  Primary  Reserve  ratio  for 
a  private  non-profit  institution  is 


calculated  using  the  following 
algorithm: 

Strength  factor  score  =10x  Primary 
Reserve  ratio  result.  The  charts  below 
show  the  strength  factor  scores  for 
specific  Primary  Reserve  ratio  results. 

Primary  Reserve  Ratios'  Strength  Factor 
Scores  for  Proprietary  iNSTrrunoNS 
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Primary  Reserve  Ratios'  Strength  Factor 
Scores  for  Private  Nonprofit  Institutions 
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As  illustrated  in  the  charts,  for  any 
strength  factor  score,  the  Primary 
Reserve  ratio  result  is  twice  as  high  for 
a  non-profit  institution  as  it  is  for  a 
proprietary  Lostitution.  There  are  two 
reasons  for  this  difference. 

First,  proprietary  institutions 
generally  have  shorter  business  cycles 
than  non-profit  institutions,  i.e.,  a 
proprietary  institution  generally  has 
new  classes  starting  throughout  the  year 
whereas  a  non-profit  institution 
typically  has  only  two  to  four  starts 
(semesters  or  quarters)  each  year. 
Because  of  these  shorter  business  cycles 
proprietary  institutions  are  generally  not 
as  dependent  on  reserves  of  liquid 
assets  (as  measiued  by  Primary  Reserve 
ratio)  since  they  can  rely  more  on 
tmtion  revenues  for  necessary  liquidity. 
In  comparison,  non-profit  institutions 
must  generally  maintain  greater 
amounts  of  liquid  resources  to  fund 
short-term  operations  because  of  the 
longer  period  of  time  between  receipt  of 
new  revenues. 

Second,  proprietary  institutions 
should  generally  be  able  to  obtain 
additional  capital  more  quickly  than 
non-profit  institutions  because  owners, 
unlike  trustees,  are  free  to  invest  cash  as 
needed  to  support  operations  and 
owners  may  increase  expendable 
resources  by  leaving  earnings  in  the 
institution.  On  the  other  hand,  non- 
profit institutions  are  generally 
dependent  on  contributions  firom  donors 
as  their  primary  source  of  additional 
capital. 


Discussion  of  Strength  Factor  Scores  for 
the  Primary  Reserve  Ratio 

Strength  factor  score  of  1.0:  A  strength 
factor  score  of  1.0  indicates  that  an 
institution  has  very  littie  margin  against 
adversity.  For  a  proprietary  institution, 
expendable  resources  equal  only  five 
percent  of  its  total  expenses  (stated 
another  way,  the  institution  has  about 
18  days  worth  of  resources  that  can  be 
liquidated  in  the  short-term  to  cover 
current  operations).  For  a  non-profit 
institution,  expendable  resources  equal 
only  10  percent  of  its  total  expenses  (the 
institution  has  about  37  days  worth  of 
resources  that  can  be  liquidated  in  the 
short-term  to  cover  current  operations). 

At  this  level  of  expendable  resoiuces, 
the  Secretary  believes  that  an  institution 
may  be  able  to  make  payroll  and  meet 
existing  obligations,  but  it  will  have 
difficulty  financing  any  of  its  mission 
objectives.  With  respect  to  the 
fundamental  elements  of  financial 
health,  a  strength  factor  score  of  1.0 
indicates  relative  weakness  in  viability 
and  liquid!^. 

Strength  factor  score  of  zero:  Moving 
down  the  scale,  a  strength  factor  score 
of  zero  indicates  than  an  institution  has 
no  margin  against  adversity — the  value 
of  its  liabilities  is  equal  to  the  value  of 
its  expendable  assets. 

Witii  no  expendable  resources,  the 
Secretary  believes  that  the  institution 
will  have  difficulty  meeting  existing  or 
futxire  obligations  without  additional 
revenue  or  support,  i.e.,  the  institution 
is  very  sensitive  to  fluctuations  in 
revenues  or  unexpected  losses  and  will 
need  to  access  shortly  some  resources 
fiom  additional  borrowing,  capital 
infusions,  or  conversions  from  non- 
expendable assets  to  pay  bills  if  it  does 
not  generate  sufficient  resources  from 
revenues.  With  respect  to  the 
fundamental  elements  of  financial 
health,  a  strength  factor  score  of  zero 
indicates  weakness  in  financial  viability 
and  liquidity.  Below  this  level,  an 
institution  receives  negative  points 
toward  its  composite  score. 

Strength  factor  score  of  negative  1.0: 
A  strength  factor  score  of  negative  1 .0 
means  that  an  institution  has  negative 
expendable  resources — the  value  of  its 
liabilities  exceeds  the  value  of  its 
expendable  assets. 

At  this  level,  the  Secretary  believes 
the  institution  will  have  serious 
difficulties  satisfying  existing 
obligations,  and  even  more  difficulties 
meeting  any  of  its  mission  objectives. 
Because  the  institution  is  financing 
daily  operations  from  another  source,  it 
must  demonstrate  some  strength  in  that 
other  soiuce  (revenue  or  ability  to 
borrow)  to  earn  positive  points  toward 
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its  composite  score.  A  strength  factor         non-profit  institutions,  and  0.15  for 
score  of  negative  1.0  indicates  extreme        proprietary  institutions)  is  lower  than 
weakness  in  viability  and  liquidity.  the  median  standard  set  by  Moody's  for 

Strength  factor  score  of  3.0 :  On  the         investinent  grade  institutions  (0.669  or 
other  end  of  the  scale,  a  strength  factor       0.449). 
score  of  3.0  indicates  that  an  institution         The  Secretary  believes  it  is 
has  a  healthy  margin  against  adversity.       appropriate  that  the  Primary  Reserve 
For  a  proprietary  institiition,  stren^  factors  are  lower  than  the 

expendable  resoiuces  are  equal  to  15  standards  set  by  Moody's  for  two 

percent  of  its  total  expenses.  The  reasons.  First,  the  ratio  metiiodology  is 

institution  has  about  55  days  worth  of        designed  to  assess  an  institution's 
resources  that  can  be  liquidated  in  the        financial  health  over  the  short-term  (a 
short-term  to  cover  current  operations—     12-  to  18-month  time  horizon),  whereas 

one  or  more  class  starts.  For  a  non-profit  the  repayment  period  of  the  bonds  being 

institiition,  expendable  resources  are  rated  is  generally  long-term.  Second,  the 

equal  to  30  percent  of  its  total  expenses,  rating  agencies  are  assessing  repayment 

The  institution  has  about  110  days  capabilities  in  the  normal  course 

worth  of  resources  that  can  be  without  abnormal  events  such  as 

liquidated  m  the  short-term  to  cover  spending  endowment  funds  or 

current  operations— about  one  semester.  liquidating  fixed  assets. 

At  this  level  of  expendable  resources, 

the  Secretary  believes  that  an  institution  Strength  Factor  Scores  for  the  Equity 

has  the  resources  to  invest  in  human  Ratio 

and  physical  capital  and  new  program  The  strength  factor  score  for  die 

initiatives.  The  institution  demonstiates  Equity  ratio  for  both  proprietary  and 

strength  in  the  fundamental  elements  of  non-profit  institutions  is  calculated 

financial  viability  and  liquidity.  using  Uie  following  algorithm: 

In  assessmg  die  reasonableness  of  the         Sti^ngtii  factor  score=6  x  Equity  ratio 

strength  factors  for  the  Primary  Reserve  result. 

ratio,  the  Secretary  compared  these  The  chart  below  shows  the  strength 

factors  to  the  standards  set  by  Moody's.  factor  scores  for  specific  Equity  ratio 

Moody's,  a  primary  bond  rating  agency,  results, 
uses  an  expendable  resources  to 

operations  ratio  (similar  to  the  Primary  EQUITY  RATIO 

Reserve  ratio)  in  analyzing  credit 
worthiness.  The  Secretary  notes  that  the 
Moody's  ratio  is  more  conservative  than 
the  Primary  Reserve  ratio  because  it 
considers  only  unrestricted  net  assets  as 
expendable  resources  whereas  the 
Primary  Reserve  ratio  generally  includes 
unrestricted  net  assets  and  temporarily 
restricted  net  assets  as  expendable 
resources.  The  median  Moody's  ratio  for 
non-profit  institutions  with  a  bond 

rating  of  Aa  is  4.58  for  small  institutions  _ . 

and  3.28  for  large  instihitions.  (As  this  Dwcussion  of  Strength  Factor  Scores  for 

ratio  decreases,  the  relative  financial  *"*  Equity  Ratio 
health  of  the  institution  decreases. )  The         Strength  factor  score  of  1 .0:  For  a 

median  Moody's  ratio  for  institutions  proprietary  institution,  a  strength  factor 

with  a  Baa  bond  rating  is  0.669  for  large  score  of  1.0  indicates  that  the  owner  is 

institutions  and  0.449  for  small  just  beginning  to  demonstrate  a 

institutions.  The  Moody's  definition  of  financial  commitment  to  the  business 

their  Baa  grade  is:  "Medium  grade  since  the  institution's  assets  are  greater 

obligations,  i.e..  they  are  neither  highly  than  its  liabilities,  but  not  by  much.  For 

protected  nor  poorly  secured.  They  lack  a  non-profit  institution,  a  strength  factor 

outstanding  characteristics  and  in  fact  score  of  1.0  may  reflect  a  permanent 

have  speculative  characteristics  as  endowment  that  provides  some  revenue 

well."  Institutions  in  this  category  or  that  may  be  drawn  upon  in  extreme 

represent  a  reasonable  credit  risk,  but  circumstances.  In  either  case,  most  of 

absent  some  other  factor  or  set  of  the  institution's  assets  are  subject  to 

circumstances,  Moody's  vVould  not  claims  of  third  parties — for  every  $10.00 

consider  those  institutions  to  be  in  assets,  the  institution  has  $8.33  in 

financially  healthy.  liabilities.  Stated  another  way,  the 

The  Secretary  notes  that  while  there  institution's  liabilities  are  five  times 

are  differences  between  the  Moody's  greater  than  its  equity. 
ratio  and  the  Primary  Reserve  ratio,  the  The  Secretary  believes  that  this 

Primary  Reserve  ratio  result  necessary  to  relatively  small  amount  of  equity 

earn  the  highest  strength  factor  (0.30  for  indicates  that  the  institution  will  have 
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diffictilty  borrowing  at  favorable  market 
rates  and  that  it  has  a  very  limited 
ability  to  meet  its  technology  and 
capital  repUcement  needs.  With  respect 
to  the  fundamental  elements  of  financial 
health,  a  strength  factor  score  of  1.0 
indicates  relative  weakness  in  financial 
viability,  ability  to  borrow,  and  capital 
resources. 

Strength  factor  score  of  zero:  Moving 
down  the  scale,  an  absence  of  equity 
(strength  factor  score  of  zero)  provides 
no  evidence  of  an  owner's  financial 
commitment  to  the  business  since  there 
are  no  accumulated  earnings  or  invested 
amounts  beyond  the  institution's 
liabilities  to  third  parties.  For  a  non- 
profit institution,  the  absence  of  net 
assets  indicates  that  there  is  littie  or  no 
permanent  endowment  to  draw  upon  in 
extreme  circumstances. 

At  this  level,  the  value  of  the 
institution's  assets  is  equal  to  the  value 
of  its  liabilities.  Consequently,  the 
Secretary  believes  that  the  institution 
will  have  difficulty  obtaining  additional 
financing  because  there  may  not  be  any 
assets  to  secure  that  financing.  For  an 
institution  with  relatively  old  plant 
assets  that  have  been  fully  depreciated, 
zero  equity  implies  that  the  institution 
must  rely  on  additional  revenues, 
including  pledges  or  capital  infusions, 
to  build  or  invest  in  the  future.  For  an 
institution  with  newer  plant  assets,  zero 
equity  implies  that  the  institution  has 
stretched  its  borrowing  capacity  beyond 
a  reasonable  limit.  With  respect  to  the 
fundamental  elements  of  financial 
health,  a  strength  factor  score  of  zero 
indicates  weakness  in  viability,  ability 
to  borrow,  and  capital  resources.  Below 
this  level,  an  institution  receives 
negative  points  toward  its  composite 
score. 

Strength  factor  score  of  negative  1.0: 
A  strength  factor  score  of  negative  1.0 
means  that  the  institution  is  virtually 
insolvent  since  its  obligations  to  third 
parties  are  greater  than  the  assets  it  has 
to  satisfy  those  obligations.  For  every 
$11.67  (or  more)  in  liabilities,  the 
institution  has  just  $10.00  in  assets. 

At  this  level,  the  Secretary  believes 
that  the  institution  has  no  ability  or  a 
significantiy  diminished  abilify  to 
borrow  because  it  has  no  resources,  or 
very  limited  resources,  to  offer  as 
collateral  that  are  not  already  subject  to 
claims  of  third  parties.  Moreover,  the 
institution  will  have  difficulty  meeting 
any  of  its  mission  objectives.  The 
institution  will  need  to  demonstrate 
strength  in  another  source 
(profitabilify).  or  the  owner  will  need  to 
make  a  capital  infusion,  to  earn  positive 
points  toward  its  composite  score.  With 
respect  to  the  fundamental  elements  of 
financial  health,  a  strength  factor  score 
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of  negative  1.0  indicates  extreme 
weakness  in  viability,  ability  to  borrow, 
and  capital  resources. 

Strength  factor  score  of  3.0:  On  the 
upper  end  of  the  scale,  a  strength  factor 
score  of  3.0  provides  evidence  of  an 
owner's  financial  commitment  to  the 
business,  and  for  a  non-profit 
institution,  it  indicates  the 
acciimulation  of  substantial  net  assets, 
including  permanent  endowment  The 
institution's  assets  are  significantly 
greater  than  its  liabilities — for  every 
$10.00  in  assets  the  institution  has  $5.00 
in  liabilities.  Stated  another  way,  the 
institution's  liabilities  are  less  than  its 
equity. 

At  this  level,  the  Secretary  believes 
that  an  institution  has  the  resources 
necessary  to  borrow  significant  amounts 
at  favorable  market  rates,  replace 
physical  capital  as  needed,  and  fund 
new  program  initiatives.  A  strength 
bctor  score  of  3.0  indicates  strength  in 
financial  viability,  ability  to  borrow,  and 
capital  resources. 

As  with  the  Primary  Reserve  ratio,  the 
Secretary  tested  the  reasonableness  of 
the  Equity  ratio  strength  factor  scores  by 
comparing  the  scores  in  this  case,  to  the 
data  compiled  by  Robert  Morris 
Associates  (RMA).  The  Secretary  notes 
that  although  RMA  compiles  survey 
data  from  various  industries,  it  forms  no 
conclusions  about  those  industries  fivm 
that  data.  RMA  uses  a  total  liabilities  to 
tangible  net  worth  ratio  (total  liabilities 
divided  by  (total  tangible  assets — total 
liabilities))  that  is  sinular  to  the  Equity 
ratio  ((total  tangible  assets — total 
liabilities)  divided  by  tangible  assets). 
By  using  the  RMA  data,  lending 
institutions  and  other  investors  can  see 
how  a  particular  institution's  ratio  result 
compares  to  industry  averages. 

In  the  RMA  1996  Annual  Statement 
Studies,  the  median  total  liabilities  to 
tangible  net  worth  ratio  score  for 
colleges  and  universities  (SIC  #8221) 
was  generally  around  0.50  but  went  as 
high  as  2.7  for  small  Institutions — a  0.50 
ratio  result  indicates  that  for  every  S3. 00 
of  assets,  there  is  $1.00  in  liabilities.  For 
SIC  #8299,  Services-School  and 
Educational  Services  (proprietary 
institutions),  the  median  was  aroimd 
1.3,  but  went  as  high  as  2.4 — a  ratio 
result  of  1.3  indicates  that  for  every 
$1.77  of  assets,  there  is  $1.00  in 
liabilities. 

Although  the  2  to  1  (assets  to 
liabilities)  relationship  necessary  to  earn 
the  highest  score  for  the  Equity  ratio  is 
slightiy  lower  than  the  RMA  median  for 
proprietary  institutions.  2.3  to  1  (and 
much  lower  than  the  RMA  median  for 
non-profit  institutions,  3  to  1),  the 
Secretary  believes  that  the  strength 
bctor  score  for  the  Equity  ratio  is 


reasonable  for  two  reasons.  Firat,  the 
methodology  is  designed  to  differentiate 
more  among  institutions  on  the  lower 
end  of  the  scoring  scale,  not  at  the 
median  or  high  end  ranges.  Second,  the 
methodology  measures  an  institution's 
financial  health  over  a  relatively  short 
time  horizon,  12-to-18  months,  whereas 
users  of  the  RMA  data  are  evaluating  the 
institution  over  a  much  longer  time 
fiame. 

Strength  Factor  Scores  for  the  Net 
Income  Ratio 

The  strength  factor  score  for  the  Net 
Income  ratio  for  a  proprietary  institution 
is  calculated  using  the  following 
algorithm: 

Strength  factor  8core=l+(33.3  x  Net 
Income  ratio  result).  The  strength  factor 
score  for  the  Net  Income  ratio  for  a 
private  non-profit  institution  is 
calculated  using  the  following 
algorithms: 

If  the  Net  Income  ratio  residt  is 
negative,  the  Strength  factor 
8Core=l+(25  x  Net  Income  ratio  result); 

If  the  Net  income  ratio  result  is 
positive,  the  Strength  factor  score=l-t-(50 
X  Net  Income  ratio  result):  or 

If  the  Net  Income  ratio  result  is  zero, 
the  Strength  factor  score=l. 

The  charts  below  show  the  strength 
factor  scores  for  specific  Net  Income 
ratio  results. 

NET  INCOME  Ratios'  Strength  Fac- 
tor Scores  for  Proprietary  In- 
stitutions 
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The  Secretary  is  convinced  by  the 
commenters  not  to  unduly  penalize 
institutions  that  incur  a  small  operating 
loss,  and  to  maintain  a  more  neutral 
position  on  those  institutions  that  break 
even.  Therefore,  the  Secretary  allows  an 
institution  with  a  small  operating  1o§b  to 
earn  positive  points  toward  its 
composite  score  by  taking  into  account 
that  the  institution  may  be  generating 
positive  cash  flow  despite  those  losses. 

Based  on  the  analysis  conducted  by 
KPMG  during  the  extended  conunent 
period,  the  Secretary  found  that,  on 
average,  three  percent  of  the  expenses 
for  proprietary  institutions  related  to 
non-cash  items  such  as  depreciation  or 
amortization.  The  corresponding 
amount  for  non-profit  institutions  was 
approximately  foiu  percent.  The 
Secretary  lielieves  that  an  institution 
should  generally  be  able  to  endure  three 
or  four  percent  losses  liefore  being 
forced  to  rely  on  expendable  reserves  or 
its  ability  to  raise  additional  capital  or 
sell  off  any  of  its  infrastructure  to 
continue  operations.  Although  the 
Secretary  found  that  some  institutions 
had  significantly  higher  amounts  of 
depreciation,  limiting  the  depreciation 
estimate  to  these  percentages  adds  a 
degree  of  conservatism  to  the 
methodology.  If  higher  percentages  Mrere 
adopted,  an  institution  would  be  able  to 
incur  larger  operating  losses  (including 
cash  losses)  before  receiving  negative 
points  toward  its  composite  score. 
Moreover,  higher  depreciation  estimates 
would  have  the  perverse  effect  of 
rewarding  an  institution  that  incurred 
sizable  operating  losses  but  had  litUe  or 
no  depreciation  expense  (the 
institution's  assets  may  be  nearly  or 
fully  depreciated,  indicating 
technological  and  physical 
obsolescence).  Therefore,  the  Secretary 
set  a  strength  factor  score  of  1.0  for  the 
Net  Income  ratio  at  the  point  where  em 
institution  is  estimated  to  break  even  on 
an  accrual  basis,  and  a  strength  factor 
score  of  zero  at  the  point  where  an 
institution  is  estimated  to  break  even  on 
a  cash  basis. 

The  Secretary  also  agrees  with  the 
commenters  from  the  proprietary  sector 
that  the  combined  effect  of  the  proposed 
strength  factors  and  weighting  placed 
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too  much  emphasis  on  the  Net  Income 
ratio.  In  addition,  research  conducted  by 
KPMG  during  the  extended  comment 
period  indicates  that  a  six  percent 
return  on  revenue  for  proprietary 
institutions,  and  a  four  percent  return 
for  non-profit  institutions,  are 
reasonable  values  for  those  institutions 
to  earn  the  highest  strength  factor  score 
for  the  Net  Income  ratio. 

Industry  Norms  and  Key  Business 
Ratios,  published  by  Dun  &  Bradstreet, 
indicates  that  the  return  on  sales  ratio 
(net  profit  after  taxes  divided  by  annual 
sales)  for  the  middle  quartile  of 
comparable  industries  (SIC  codes  82, 
8243,  8244,  and  8299)  is  tiiree  or  four 
percent.  The  Almanac  of  Business  and 
Industrial  Financial  Ratios,  authored  by 
Leo  Troy,  Ph.D.,  shows  that  similar 
industries'  typical  pre-tax  profit  as  a 
percentage  of  net  sales  is  between  two 
and  seven  percent.  As  with  the  Moody's 
and  RMA  data  discussed  earlier,  the 
information  published  by  Dun  & 
Bradstreet  and  Leo  Troy  is  used  only  to 
test  the  reasonableness  of  the  strength 
factor  scores  for  the  Net  Income  ratio. 

In  addition,  Moody's  uses  a  return  on 
imrestricted  net  assets  ratio  and  their 
literature  shows  that  the  median  results 
for  small  non-profit  institutions  is 
0.043 — very  close  to  the  0.04  Net 
Income  ratio  result  needed  to  earn  the 
highest  strength  factor  score.  For  large 
non-profit  institutions,  the  median 
result  is  0.052.  The  Secretary  notes  that 
the  ratio  used  by  Moody's  excludes 
investment  gains  and  measures  net 
income  as  a  percentage  of  net  assets,  not 
total  revenue,  so  it  is  not  perfectiy 
comparable  with  the  Net  Income  ratio. 

Discussion  of  Strength  Factor  Scores  for 
the  Net  Income  Ratio: 

Strength  factor  score  of  1.0:  A  strength 
factor  score  of  1.0  indicates  that  an 
institution  just  barely  operated  within 
its  means.  On  an  accrual  basis,  the 
institution  broke  even.  At  this  level  the 
institution  is  able  to  fund  historical 
capital  replacement  costs,  but  is  not 
completely  providing  for  the  future 
replenishment  of  its  capital  assets. 

The  Secretary  believes  that  an 
institution  needs  to  generate  operating 
surpluses  because,  absent  those 
surpluses,  it  cannot  grow  its  margin 
against  adversity  without  capital 
infusions  or  donor  contributions.  A 
strength  factor  score  of  1.0  indicates 
relative  weakness  on  the  fundamental 
financial  element  of  profitability. 

Strength  factor  score  of  zero:  Moving 
down  the  scale,  a  strength  furtor  score 
of  zero  indicates  that  an  institution  did 
not  operate  within  its  means  during  its 
operating  cycle,  but  may  have  broken 
even  on  a  cash  basis,  i.e.,  the  institution 


may  have  generated  sufficient  cash  to 
meet  its  operating  expenses,  but  it  did 
not  fund  its  non-cash  expenses.  On  an 
accrual  basis,  a  proprietary  institution 
incurred  a  loss  equal  to  three  percent  of 
its  total  revenues,  and  a  non-profit 
institution  inciuxed  a  loss  equal  to  four 
percent  of  its  total  revenues. 

At  this  level,  the  Secretary  believes 
that  an  institution  is  unable  to  fund  its 
capital  replacement  costs  and  that  it 
caimot  continue  operations  for  an 
extended  time  without  depleting  its 
equity.  A  strength  factor  score  of  zero 
indicates  weakness  on  the  fundamental 
financial  element  of  profitability.  Below 
this  level,  an  institution  receives 
negative  points  toward  its  composite 
score. 

Strength  factor  score  of  negative  1.0: 
A  strength  factor  score  of  negative  1.0 
indicates  that  an  institution  not  only  did 
not  operate  within  its  means,  but  that  its 
operations  most  likely  produced 
negative  cash  flow  since  losses 
exceeded  non-cash  expenses.  On  an 
accrual  basis,  a  proprietary  institution 
incurred  losses  equal  to  6  percent  (or 
more)  of  its  total  revenues,  while  a  non- 
profit institution  incurred  losses  equal 
to  8  percent  (or  more)  of  its  revenues. 

At  this  level,  the  institution  decreased 
its  margin  against  adversity  and 
continued  losses  will  deplete  its  other 
resources.  A  strength  factor  score  of 
negative  1.0  indicates  weakness  in  the 
fundamental  financial  element  of 
profitability. 

Strength  factor  score  of  3.0:  On  the 
upper  end  of  the  scale,  a  strength  factor 
score  of  3.0  indicates  that  an  institution 
not  only  operated  within  its  means,  but 
added  to  its  overall  wealth,  thus 
increasing  its  margin  against  adveraity. 
On  an  accrual  basis,  a  proprietary 
institution  generated  operating 
surpluses  equal  to  at  least  six  percent  of 
its  total  revenues,  and  a  non-profit 
institution  generated  surpluses  equal  to 
at  least  foiu-  percent  of  its  total  revenues. 

At  this  level,  the  Secretary  believes 
that  the  institution  is  not  only  funding 
its  capital  replacement  costs,  but  that  it 
has  operating  surpluses  to  invest  in  new 
program  initiatives  and  human  and 
physical  capital.  A  strength  factor  score 
of  3.0  indicates  strength  on  the 
fundamental  financial  element  of 
profitability. 

Changes:  As  discussed  in  this  Part, 
proposed  Appendix  F  is  revised  and 
supplemented  by  a  new  Appendix  G  to 
reflect  the  strength  factor  scores  for  each 
of  the  ratios,  and  to  provide  the  linear 
algorithms  used  to  calculate  those 
scores. 


Part  7.  Comments  Regarding  the 
Weighting  of  the  Proposed  Ratios 

Commente^commenter  from  a 
proprietary  institution  believed  that  the 
proposed  strength  &ctor  values  and 
weighting  of  the  Primary  Reserve  ratio 
for  proprietary  institutions  are  too  low. 
The  commenter  argued  that  the 
weighting  given  to  the  Primary  Reserve 
ratio  should  be  at  least  equal  to  the 
weighting  given  to  the  Net  Income  ratio 
because  the  retained  wealth  of  an 
institution,  which  can  be  used  to 
weather  financial  difficulties,  is  just  as 
important  as  the  one-year  profit  earned 
by  the  institution.  Accordingly,  the 
commenter  suggested  that  the  Secretary 
weight  the  ratios  as  follows:  40  percent 
for  the  Primary  Reserve  ratio,  30  percent 
for  the  Net  Income  ratio,  and  30  percent 
for  the  Viability  ratio. 

A  commenter  tmm  a  proprietary 
institution  opined  that  if  the  Secretary 
substitutes  an  Equity  ratio  for  the 
Viability  ratio,  the  Secretary  should 
weight  the  Equity  ratio  the  most  liecause 
it  is  the  ratio  that  best  measures  long- 
term  financial  stability. 

Commenters  from  proprietary 
institutions  believed  that  a  50  percent 
weighting  on  the  Net  Income  ratio 
placed  too  much  emphasis  on  the  short- 
term  financial  situation  of  the 
institution.  One  of  these  commenters 
suggested  instead  that  all  of  the  ratios 
should  be  weighted  equally.  Along  the 
same  lines,  other  commenters  fitim 
proprietary  institutions  favored 
lowering  the  weighting  of  the  Net 
Income  ratio  fixim  50  percent  to  30 
percent  or  40  percent,  while  another 
commenter  suggested  that  the  Secretary 
assign  the  same  weight  to  the  Net 
Income  ratio  for  proprietary  institutions 
that  is  assigned  to  non-profit 
institutions. 

Some  commenters  believed  that  the 
proposed  weighting  of  the  income  ratio 
would  lead  to  fisctil  mismanagement 
(institutions  would  need  to  stockpile 
profits  to  meet  the  ratio  standards)  or 
encourage  unscrupulous  for-profit 
institutions  to  declare  and  pay  out  huge 
dividends  to  owners. 

One  conunenter  representing 
proprietary  institutions  appreciated  the 
Secretary's  willingness  to  revise  the 
proposed  ratio  weights  in  response  to 
public  comment,  but  believed  that  the 
suggested  revised  weights  moved  too  far 
in  reducing  the  weight  of  the  Net 
Income  ratio  and  increasing  the  weight 
of  the  Primary  Reserve  ratio  for 
proprietary  institutions.  The  commenter 
asserted  that  because  the  proprietary     » 
sector  consists  of  a  variety  of 
institutions  of  different  sizes,  structures, 
and  management  philosophies  (and 
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must  deal  with  a  variety  of  different  tax 
issues),  the  Secretary  should  place  the 
majority  of  the  weightUinBe 
combination  of  the  ratios  that  measure 
financial  health  in  the  short  and  long- 
term:  the  Net  Income  and  Equity  ratios. 
The  commenter  suggested  that  an 
equitable  weighting  would  be  in  the 
neighborhood  of  40  percent  for  the 
Equity  ratio,  40  percent  for  the  Net 
Income  ratio,  and  20  percent  for  the 
Primary  Reserve  ratio. 

Anotner  commenter  believed  that  the 
two  most  important  factors  for 
determining  the  Bnancial  responsibility 
of  a  proprietary  institution  are  whether 
the  institution  is  maiung  a  profit  and  the 
amount  of  tangible  net  worth  the 
institution  has  available  to  sustain 
losses.  Accordingly,  the  commenter 
suggested  that  the  Secretary  weight  the 
Net  Income  ratio  at  50  percent,  the 
Equity  ratio  at  30  percent,  and  the 
Primary  Reserve  ratio  at  20  percent. 
Alternatively,  the  commenter  opined 
that  weighting  the  Net  Income  and 
Equity  ratios  at  40  percent  each  would 
also  be  reasonable.  The  commenter 
believed  strongly  that  the  weighting  for 
the  Primary  Reserve  could  be  increased 
above  20  percent,  but  only  if  the  ratio 
results  required  for  the  corresponding 
strength  factors  are  reduced  or  if  the 
Secretary  modifies  the  definition  of 
adjusted  equity  to  include  fixed  assets. 

Other  commenters  suggested  various 
other  weighting  percentages  that  the 
Secretary  should  adopt  for  proprietary 
institutions,  including  weighting  the 
Equity  ratio  at  30  percent,  the  Primary 
Reserve  ratio  at  20  percent,  and  the  Net 
Income  ratio  at  50  percent. 

A  commenter  representing  private 
non-profit  institutions  argued  that  the 
Secretary  should  consider  any 
institution  to  be  financially  responsible 
if  that  institution  has  positive 
expendable  net  assets  and  generates  an 
annual  surplus  of  revenues  over 
expenses  because  such  an  institution 
does  not  represent  a  threat  to  Federal 
funds.  Accordingly,  the  commenter 
recommended  that  the  Secretary  weight 
the  Net  Income  ratio  more  heavily  and 
in  a  manner  that  establishes  the 
financial  responsibility  standard  for 
private  non-profit  institutions  as 
breaking  even  or  running  a  small 
surplus  annually.  Similarly,  another 
commenter  from  a  private  non-profit 
institution  objected  that  the  proposed 
ratio  methodology  weights  the  two 
balance  sheet  ratios  (Viability  and 
Primary  Reserve)  more  heavily  than  the 
income  statement  ratio  (Net  Income). 
The  commenter  believed  that  this 
weighting  scheme  minimizes  the  value 
of  strong  operating  results  (as  measujred 
by  annual  changes  in  unrestricted  net 


assets),  and  fiavors  unfairly  institutions 
with  substantial  expendable  net  assets. 
Along  the  same  lines,  another 
commenter  suggested  that  the  Primary 
Reserve  and  Net  Income  ratios  for 
private  non-profit  institutions  be 
weighted  equally. 

Other  commenters  from  the  non-profit 
sector  believed  that  the  Primary  Reserve 
ratio  was  too  heavily  weighted  (55 
percent),  arguing  that  such  a  weighting 
would  create  a  disincentive  for 
institutions  to  invest  internal  funds  in 
plant  assets  even  if  those  assets  were 
revenue  producing  (such  as 
dormitories). 

Discussion:  The  Secretary  thanks  the 
commenters  for  their  suggestions 
regarding  the  weighting  percentages. 

Discussion  Regarding  the  Relative 
Importance  (Weighting  Percentages)  of 
each  of  the  Ratios  for  Proprietary 
Institutions 

Regarding  these  and  other  comments 
from  proprietary  institutions  that  the 
weighting  percentage  for  the  Primary 
Reserve  ratio  should  not  be  increased 
from  the  proposed  level  of  20  percent, 
the  Secretary  notes  that  expendable 
resources  are  measured  by  two  of  the 
proposed  ratios,  Primary  Reserve  and 
Viability,  that  together  carry  a  combined 
weight  of  50  percent.  The  Primary 
Reserve  ratio  measures  expendable 
resources  in  relation  to  total  expenses 
and  the  Viability  ratio  measures 
expendable  resources  in  relation  to  total 
long-term  debt.  Since  the  proposed 
Viability  ratio  has  been  eliminated  in 
fovor  of  the  Equity  ratio,  the  Secretary 
believes  that  the  weighting  percentage 
for  the  Primary  Reserve  ratio  must  be 
increased  because  it  is  the  only 
remaining  measure  of  an  institution's 
expendable  resources.  However,  the 
Secretary  does  not  believe  that  the 
weighting  percentage  of  the  Primary 
Reserve  ratio  should  be  increased  to 
reflect  the  combined  weight  given  to 
expendable  resources  under  the 
proposed  methodology  because  the 
importance  of  expendable  resources  to 
proprietary  institutions  is  somewhat 
mitigated  for  two  reasons.  First,  since 
proprietary  institutions  have  frequent 
class  starts  they  can  rely  more  on  tuition 
revenues  than  on  reserves  of  liquid 
assets  to  meet  near-term  needs.  Second, 
by  comparing  expendable  equity  to 
debt,  the  Viability  ratio  provided  a 
measure  of  an  institution's  ability  to 
borrow  that  is  now  provided  by  the 
Equity  ratio. 

The  Secretary  agrees  with  the 
commenters  who  argued  that  the 
Primary  Reserve  and  Equity  ratios  are 
just  as  or  more  important  than  the  Net 
Income  ratio  because  together  these 


balance  sheet  ratios  reflect  all  of  the 
resources  accumulated  over  time  by  an 
institution  that  are  available  to  the 
institution  to  support  its  current  and 
futiuB  operations.  By  comparing 
tangible  equity  to  tangible  total  assets, 
the  Equity  ratio  provides  a  measure  of 
the  total  resources  that  are  financed  by 
accumulated  earnings  and  owner 
inveslltients,  or,  stated  another  way,  the 
amount  of  an  institution's  assets  that  are 
subject  to  claims  of  third  parties.  In  so 
doing,  the  Equity  ratio  provides  an 
indication  of  the  commitment  of  an 
owner  to  the  institution — a  higher  ratio 
indicates  a  greater  commitment  on  the 
owner's  part  because  a  greater 
percentage  of  the  owner's  capital  is  at 
risk  than  would  otherwise  be  the  case  if 
that  institution  was  either  highly 
leveraged  or  the  owner  had  taken  capital 
out  of  the  institution.  However,  unlike 
the  Primary  Reserve  ratio  (or  the 
Viability  ratio),  the  Equity  ratio  does  not 
provide  a  direct  measure  of  the  amount 
of  resoiuces  that  an  institution  has  to 
meet  its  near-term  obligations.  Rather, 
the  Equity  ratio  provides  a  high-level 
view  of  an  institution's  overall 
capitalization,  and  by  inference  its 
proportionate  ability  to  borrow.  Thus, 
the  Equity  ratio  supplements  the  direct 
measure  of  the  resources  that  an 
institution  has  available  in  the  near- 
term  (i.e.,  expendable  resources 
measured  by  the  Primary  Reserve  ratio) 
by  providing  a  measure  of  all  of  the 
resources  available  to  the  institution  to 
support  its  operations.  In  combination, 
the  Primary  Reserve  and  Equity  ratios 
reflect  the  financial  viability  of  an 
institution;  that  is,  the  ability  of  the        ^ 
institution  to  continue  to  achieve  its 
operating  and  mission  objectives  over 
the  long-term. 

With  regard  to  the  weighting  of  the 
Net  Income  ratio,  the  Secretary  is 
convinced  by  the  commenters  that  in 
emphasizing  profitability  (by  weighting 
the  Net  Income  ratio  at  50  percent),  the 
proposed  methodology  may  encourage 
proprietary  institutions  to  cut  back  on 
necessary  educational  expenses  or 
engage  in  other  inappropriate  behaviors. 
In  addition,  the  Secretary  agrees  with 
these  and  other  commenters  that  minor 
operating  losses  or  year-to-year 
fluctuations  in  profits  may  not  severely 
impair  an  institution  fit>m  meeting  its 
operating  objectives  in  any  particular 
year  as  long  as  the  institution  has  other 
resources  available  to  support  its 
operations.  For  these  reasons,  the 
Secretary  believes  that  the  weighting 
percentage  for  the  Net  Income  ratio 
must  be  reduced.  However,  the  Net 
Income  ratio  must  still  carry  a 
significant  weight  because  operating 
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profits  increase  the  institution's 
financial  health  over  time  and  are 
necessary  for  a  proprietary  institution  to 
meet  one  of  its  primary  objectives — to 
distribute  earnings  to  owners  and 
shareholders. 

Discussion  Regarding  the  Relative 
Importance  (Weighting  Percentages)  of 
Each  of  the  Ratios  for  Non-Profit 
Institutions 

The  Secretary  agrees  that  the 
weighting  percentage  for  the  Net  Income 
ratio  must  be  increased  because  the 
proposed  methodology  does  not 
adequately  account  for  strong  operating 
performance.  However,  that  increase 
must  be  limited  because,  unlike 
proprietary  institutions,  generating 
operating  surpluses  is  not  an  objective 
of  many  non-profit  institutions.  In 
addition,  accumulated  operating 
surpluses  are  reflected  in  the  Equity 
ratio. 

The  Secretary  also  agrees  with  the 
comments  that  the  proposed  weighting 
of  Primary  Reserve  ratio  (55  percent)  is 
too  high  and  that  emphasizing  the 
importance  of  expendable  resources 
may  create  a  disincentive  for 
institutions  to  invest  internal  funds  in 
necessary  non-expendable  assets.  By 
using  internal  funds  to  finance  the  cost 
of  plant  assets,  an  institution's 
expendable  resources  are  reduced, 
lowering  both  its  Primary  Reserve  and 
Viability  ratios.  Because  these  two  ratios 
carry  a  combined  weight  of  90  percent 
under  the  proposed  methodology,  a 
business  decision  to  use  internal  funds 
for  these  purposes  may  substantially 
impact  an  institution's  composite  score. 
Aldiough  the  Secretary  believes  that  the 
weighting  percentage  of  the  Primary 
Reserve  ratio  must  be  reduced,  it  must 
still  carry  a  significant  weight  for  two 
reasons.  First,  since  the  operating,  cycles 
for  non-profit  institutions  are  generally 
tied  to  semesters  or  terms  (as  compared 
to  proprietary  institutions  that  generally 
have  more  frequent  class  starts),  non- 
profit institutions  must  rely  more  on 
expendable  reserves  than  on  tuition 
revenues  to  meet  near-term  needs. 
Second,  since  the  Viability  ratio  has 
been  eliminated  in  favor  of  the  Equity 
ratio  that  considers  all  of  an  institution's 
resources  (including  fixed  assets  and 
endowments),  the  impact  of  any 
reduction  in  expendable  reserves 
reflected  by  the  Viability  ratio  is  also 
eliminated. 

Changes:  In  view  of  this  discussion, 
and  the  professional  judgment  of  the 
Department  and  KPMG,  the  Secretary 
establishes  the  following  weighting 
percentages: 


Ratio 

Proprietary 

institutions 

(percent) 

Private  norv 
profit  institu- 
tions (per- 
cent) 

Primary  Reserve 

Equity  

Net  Income 

30 
40 
30 

40 
40 
20 

Proposed  Appendix  F  is  revised  and 
supplemented  by  a  new  Appendix  G  to 
reflect  these  weighting  percentages. 

Part  8.  Comments  Regarding  the 
Proposed  Ratio  Methodology  as  a  Test  of 
Financial  Responsibility. 

Comments  regarding  the  composite 
score  standard:  Many  commenters  bom 
private  non-profit  institutions  opposed 
the  creation  of  a  "bright  line"  standard 
(i.e.,  the  1.75  composite  score)  based  on 
the  KPMG  report.  These  commenters 
maintained  that  the  KPMG  report  did 
not  establish  a  test  of  financial 
responsibility,  but  merely  recommended 
a  screening  process  under  which  the 
Secretary  could  easily  identify  problem 
institutions.  The  commenters 
recommended  that  the  Secretary  remove 
the  bright  line  standard  as  a  test  of 
financial  responsibility  and  instead 
perform  additional  analyses  of 
institutions  falling  below  the  1.75 
composite  score  before  determining 
whether  those  institutions  are 
financially  responsible. 

Several  commenters  from  proprietary 
institutions  maintained  that  the  1.75 
composite  score  was  too  high,  and  that 
the  Secretary  should  either  abandon  or 
revise  the  proposed  methodology. 

One  commenter  from  a  proprietary 
institution  suggested  that  because  of  the 
uncertainty  of  the  impact  of  these  ratios, 
the  Secretary  should  establish  a  three- 
year  period  of  evaluation  during  which 
the  composite  score  would  be  set  at 
1.25. 

Several  commenters  opined  that  the 
Secretary  should  not  conclude  that  an 
institution  is  not  financially  responsible 
solely  because  it  failed  to  achieve  a  1.75 
composite  score.  The  commenters 
asserted  that  certain  occurrences,  such 
as  retirement  incentive  plans  formulated 
to  downsize  an  institution,  could  make 
it  appear  that  the  institution  is  not 
financially  responsible  under  the 
proposed  ratio  methodology,  when  in 
fact  the  institution  is  financially 
healthy.  The  commenters  suggested  that 
the  Secretary  should  determine  that  an 
institution  is  not  financially  responsible 
only  if  an  independent  auditor  indicates 
concern  about  the  institution's  financial 
health  in  the  Independent  Auditor's 
Report  or  Management  Letter  comments. 

A  commenter  bom  a  proprietary 
institution  suggested  that  the  Secretary 
establish  the  composite  score 


requirement  based  on  the  following 
rationale:  if  the  Secretary  allows  an 
institution  that  loses  money  to  pass  the 
composite  score  requirement,  the 
institution  should  be  allowed  to  pass 
only  if  it  is  able  imder  the  other  ratios 
to  operate  for  45  days  by  using  its  equity 
to  meet  current  expenses.  According  to 
the  commenter,  this  would  lead  to  dbe 
following  set  of  strength  factors  and 
weightings  for  a  passing  composite 
score  of  1.0:  a  Primary  Reserve  Ratio 
result  of  .06  would  equal  a  strength 
factor  score  of  1.0,  weighted  at  20 
percent;  an  Equity  Ratio  result  (defined 
as  net  woith/expenses)  of  .125  would 
equal  a  strength  factor  score  of  2.0, 
weighted  at  40  percent;  and  a  Net 
Income  Ratio  result  that  was  negative, 
resulting  in  a  strength  factor  score  of 
zero,  weighted  at  40  percent  The 
commenter  suggested  that  the  absolute 
value  of  the  Net  Income  Ratio,  when 
negative,  should  be  no  less  than  50 
percent  of  equity  in  order  for  the 
institution  to  pass.  The  commenter  also 
suggested  that  an  institution  with 
negative  equity,  or  with  an  operating 
loss  that  is  in  excess  of  50  percent  of  its 
net  worth,  should  fail  the  ratio  tests. 

Discussion:  With  regard  to  the  first  set 
of  comments,  the  Secretary 
acknowledges  that  there  were  differing 
expectations  about  the  intended  use  of 
the  methodology.  However,  the 
Secretary  disagrees  that  the  KPMG 
report  did  not  provide  a  basis  for 
proposing  a  regulatory  test  (the 
composite  score  standard)  solely 
because  the  report  did  not  describe  how 
the  Secretary  would  determine  the 
disposition  of  those  institutions  that 
would  not  satisfy  that  test.  The 
Secretary  provided  alternatives  for  those 
institutions  as  part  of  the  proposed  rule. 
Moreover,  the  methodology  detailed  in 
that  report  provided  a  measure  of  the 
financial  health  of  institutions  along  a 
scale  bom  which  the  Secretary  could 
reasonably  propose  a  regulatory  test  of 
financial  responsibility. 

The  Secretary  agrees  with  the 
commenters  that  the  composite  score 
standard  imder  the  proposed 
methodology  is  too  rigorous,  mainly 
because  that  methodology  was  designed 
to  evaluate  the  financial  health  of  an 
institution  over  a  two-to  four-year  time 
horizon. 

In  the  methodology  established  by 
these  regulations,  the  strength  factor 
scores  and  weighting  percentages  are 
revised  to  measure  the  financial  health 
of  an  institution  over  a  much  shorter 
time  horizon,  12-to-18  months,  to 
correspond  with  the  period  that 
generally  passes  before  the  Secretary 
receives  financial  statements  frtim 
institutions  and  makes  financial 
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responsibility  determinations  based  on 
those  statements. 

In  determining  the  minimum  value  of 
the  composite  score  that  an  institution 
would  need  to  achieve  to  demonstrate 
that  it  is  financially  responsible,  the 
Secretary  sought  to  identify  the  score  at 
which  an  institution  should  not  only 
have  some  margin  against  adversity,  but 
also  the  resources  to  fund  to  some 
extent  its  technology,  capital 
replacement,  human  capital,  and 
program  needs.  The  Secretary 
understands  that  institutions  have 
differing  funding  needs  and  that  it  may 
not  be  necessary  for  some  institutions  to 
fully  fund  those  needs  every  year. 
However,  the  Secretary  believes  that  for 
an  institution  to  demonstrate  that  it  has 
the  financial  ability  to  provide,  and  to 
continue  to  provide  in  times  of  fiscal 
distress,  the  education  and  services  for 
which  its  students  contract,  it  must  over 
time  generate  or  acquire  the  resources  to 
adequately  fund  its  needs  and  to  grow, 
if  necessary,  its  margin  against 
adversity.  Along  these  lines,  the 
Secretary  establishes  a  composite  score 
standard  of  1.5. 

As  discussed  previously  under 
Analysis  of  Comments  and  Changes, 
Part  6,  a  strength  factor  score  of  1.0 
represents  the  lowest  ratio  result  that 
the  Secretary  believes  an  institution 
must  achieve  to  continue  operations, 
absent  any  adverse  economic 
conditions.  A  hypothetical  institudon 
with  strength  factor  scores  of  1.0  for  all 
of  the  ratios  achieves  a  composite  score 
of  1.0.  At  this  level  on  the  scoring  scale, 
the  institution  has  very  little  margin 
against  adversity,  is  just  barely  living 
with  its  means,  and  most  of  its  assets  are 
subject  to  claims  of  third  parties. 
Although  the  institution  may  be  able  to 
make  its  payroll  and  meet  its  existing 
obligations,  it  will  have  difficidty 
borrowing  at  favorable  market  rates. 
Moreover,  because  it  has  very  limited 
resources,  the  institution  will  have 
difficulty  funding  its  technology,  capital 
replacement,  and  program  needs. 
Moving  below  this  level  on  the  scoring 
scale,  it  becomes  very  difficult  for  the 
institution  to  satisfy  existing 
obligations,  and  even  more  difficult  to 
fund  any  of  its  technology,  capital 
replacement,  human  capital,  and 
program  needs.  Moving  up  the  scale,  the 
institution's  overall  financial  health 
increases  incrementally.  At  a  composite 
score  of  1.5,  the  institution  operated 
within  its  means  and  added  somewhat 
to  its  overall  wealth,  and  has  some 
margin  against  adversity.  At  this  level, 
the  institution  is  funding  historical 
capital  replacement  costs  and  has 
operating  surpluses  to  provide  funding 
for  some  investment  in  human  and 


physical  capital,  but  it  has  no  excess 
funds  to  support  new  program 
initiatives  or  major  infrastructure 
upgrades.  In  addition,  while  the 
institution  may  be  able  to  borrow  at 
Eavorable  market  rates,  it  may  need  to 
borrow  to  replace  physical  capital. 

The  Secretary  notes  that  the  specific 
financial  characteristics  of  institutions 
may  differ  somewhat  from  those  of  this 
hypothetical  institution,  depending  on 
the  strength  or  weakness  those 
institutions  demonstrate  in  the 
fundamental  elements  of  financial 
health.  However,  since  the  methodology 
measures  those  strengths  and 
weaknesses  along  a  conunon  scale  and 
takes  into  accoimt  the  relative 
importance  of  the  fundamental 
elements,  the  overall  financial  health  of 
an  institution  at  any  given  composite 
score  is  the  same  as  that  of  any  other 
institution  with  that  composite  score. 

To  illustrate  the  differences  between 
groups  of  institutions  scoring  above  and 
below  the  composite  score  standard,  the 
foUowing  charts  show  the  median  value 
of  each  ratio  for  those  institutions. 

Empirical  Data  for  Proprietary 
Institutions,  Median  Ratio  Results 


Range  of 

composite 

scores 

Equity 
ratio 

Primary 

reserve 

ratio 

l^ifV 

come 
ratio 

0.5  to  0.9 

1.0  to  1.4 

1.5  to  1.9  ..... 

0.089 
.180 
.294 

0.008 
.038 
.094 

0.017 
.024 
.009 

Empirical  Data  for  Non-profit 
instttunons,  median  ratio  results 

Range  of 

composite 

scores 

Equity 
ratio 

Primary 

reserve 

ratio 

Net  on- 
come 
ratio 

0.5  to  0.9 

1.0  to  1.4 

1.5  to  1.9 

0.388 
.583 
.602 

-0.087 
.009 
.087 

-0.O17 

-0.001 

.004 

These  ranges  are  selected  to  reflect  the 
difference  between  the  minimum 
composite  score  that  the  Secretary 
believes  an  institution  must  attain  to 
continue  operations  (1.0)  and  the 
composite  score  that  an  institution  must 
attain  to  be  financially  responsible  (1.5). 
To  characterize  the  ratio  results  of 
institutions  in  these  ranges,  the  median 
(the  value  that  Calls  in  the  middle  of  the 
range)  was  chosen  as  the  measure  of 
central  tendency  because  unlike  the 
mean  or  mode,  the  median  ignores 
extreme  values,  except  to  account  for 
their  location  with  respect  to  the  middle 
value  of  the  range. 

For  proprietary  institutions  in  the  0.5 
to  0.9  composite  score  range,  the 
median  value  of  the  Net  Income  ratio 


indicates  relative  strength  in  one 
fundamental  element  of  financial 
health — profitability.  However,  that 
strength  is  outweighed  by  weaknesses  in 
the  Equity  and  Primary  Reserve  ratios. 
In  contrast,  the  proprietary  institutions 
scoring  in  the  1.5  to  1.9  range  show 
relative  strength  in  the  Equity  and 
Primary  Reserve  ratios.  These  strengths 
in  viability,  liquidity,  capital  resources, 
and  ability  to  borrow,  account  for  70 
percent  of  the  composite  score  and 
outweigh  those  institutions'  relative 
weakness  in  profitability. 

For  non-profit  institutions  in  the  0.5 
to  0.9  composite  score  range,  the 
median  value  for  the  Equity  ratio 
indicates  relative  strength  in  ability  to 
borrow,  viability,  and  capital  resources, 
but  that  strength  is  outweighed  by 
serious  weaknesses  in  the  Primary 
Reserve  and  Net  Income  ratios  which 
account  for  60  percent  of  the  composite 
score.  In  the  1.5  to  1.9  range,  the 
positive  Primary  Reserve  and  Net 
Income  ratios,  ad  though  relatively  weak, 
supplement  those  institutions'  strength 
in  the  Equity  ratio. 

Changes:  The  composite  score 
standard  proposed  under  §668.1 72(a)  is 
relocated  to  §  668.171(b)  and  revised  to 
provide  that  to  be  financially 
responsible  an  institution  must  achieve 
a  score  of  at  least  1.5. 

Part  9.  Comments  Regarding  Alternative 
Means  of  Demonstrating  Financial 
Responsibility 

Comments  regarding  the  proposed 
precipitous  closure  alternative:  A 
conunenter  from  a  higher  education 
association  believed  that  the  Secretary 
should  amend  the  proposed  precipitous 
closure  alternative  by  eliminating  the 
qualifying  requirement  that  an 
institution  must  satisfy  the  general 
standards  of  financial  responsibilify  for 
its  previous  fiscal  year.  The  commenter 
opined  that  the  ratios  are  not  short-term 
measures  of  financial  health  that  can  be 
corrected  quickly  by  an  institution  and 
suggested  that  an  institution  should 
only  have  to  show  that  its  financial 
condition  has  not  worsened  during  the 
year  in  which  the  institution  relied  on 
this  alternative  in  order  to  use  it  again. 
The  commenter  reasoned  that  if  the 
institution's  financial  health  is 
improving,  it  poses  less  of  a  risk  in 
subsequent  yeara. 

Many  commenters  horn  proprietary 
institutions  opposed  the  proposed 
precipitous  closure  requirements.  The 
commenters  believed  that  by  including 
personal  financial  guarantees,  the 
Secretary  elevated  the  precipitous 
closure  standard  beyond  the  current 
past  performance  and  going  concern 
requirements.  These  conunentera  and 
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many  othera  firom  the  non-profit  sector 
maintained  that  the  proposed 
requirement  of  personal  financial 
guarantees  is  neither  supported  by,  nor 
in  keeping  with,  section  498(c)(3)(C)  of 
the  HEA.  The  commenters  believed  that 
the  Secretary  should  retain  the  current 
alternatives  described  in  §  668.15(d)(2) 
under  which  an  institution  that  fails  to 
satisfy  the  general  standards  may 
demonstrate  that  it  is  nevertheless 
financially  responsible. 

Many  other  commenters  opposed  the 
concept  of  requiring  personal  financial 
guarantees  under  any  circumstances. 
Some  conunentera  firom  non-profit 
institutions  maintained  that  pereonal 
financial  guarantees  would  he 
impossible  to  obtain  from  their  trustees 
or  would  lead  peraons  to  refuse  to  serve 
as  trustees  or  would  create  conflicts  of 
interest  for  trustees.  Several  commenters 
representing  proprietary  institutions 
believed  that  pereonal  financial 
guarantees  are  unfair  and  arbitrary, 
because  the  guarantees  would  expose 
the  owners  of  small  family  businesses  to 
the  loss  of  pereonal  assets,  including 
their  homes  and  savings. 

Several  other  conunentera 
recommended  that  instead  of 
immediately  requiring  a  letter  of  credit 
or  pereonal  financial  guarantees  from  an 
institution  that  fails  to  achieve  the 
composite  score,  the  Secretary  should 
use  a  longer  term  analysis  of  the 
institution's  financial  condition, 
including  the  institution's  management 
record.  These  commenters  believed  that 
if  an  institution  failed  the  general 
standards  one  year  out  of  several,  more 
extensive  forms  of  reporting  or 
monitoring  should  be  required  to 
determine  whether  the  institution  is 
improving  (particularly  when  the 
institution's  failure  to  meet  the  ratio 
standards  results  from  normal 
fluctuations  in  the  business  cycle). 

Discussion:  With  regard  to  the 
comment  that  the  Secretary  should 
eliminate  the  requirement  that  an 
institution  must  satisfy  the  general 
standards  of  financial  responsibility  for 
its  previous  fiscal  year  to  qualify  for  the 
proposed  alternative,  the  Secretary 
notes  that  this  requirement  was 
originally  established  as  part  of  the 
precipitous  closure  exception  under  the 
financial  responsibilify  regulations 
published  on  April  29, 1994.  Under  that 
exception  an  institution  was  not 
required  to  post  a  surety  or  enter  into 
provisional  certification  to  continue 
participating  in  the  tide  IV,  HEA 
programs.  To  minimize  the  Federal  risks 
irom  unprotected  participation,  the 
Secretary  structiued  the  exception  so 
that  it  was  available  only  to  an 
institution  that  (1)  was  financially 


responsible  in  its  fiscal  year  prior  to  the 
year  in  which  it  sought  to  qualify  under 
the  exception,  (2)  demonstrated  that  its 
deteriorated  financial  condition  was  not 
exacerbated  by  benefits  given  to  owners 
or  related  parties,  and  (3)  otherwise 
demonstrated,  by  satisfying  certain 
conditions,  that  it  had  sufficient 
resources  to  ensure  that  it  would  not 
close  precipitously.  That  structure 
allowed  a  qualifying  institution  one  year 
to  improve  its  financial  condition  and 
prevented  that  exception  from  becoming 
a  means  for  the  institution  to  continue 
participating  under  a  lower  standard  of 
financial  responsibility  than  that 
required  of  all  other  institutions  (for 
more  information,  see  59  FR  34964- 
34965). 

In  keeping  with  the  concept  that  the 
precipitous  closiue  exception  should 
provide  an  opportunity  for  a  financially 
weak  institution  to  improve  its  financial 
condition,  but  instead  of  requiring  the 
institution  to  demonstrate  that  it  had 
not  engaged  in  certain  practices  that 
could  have  led  to  its  deteriorated 
financial  condition,  the  Secretary 
proposed  that  an  institution  would  need 
to  attain  a  comp>o«ite  score  of  at  least 
1.25  and  the  owners,  trustees,  or  other 
peraons  exercising  substantial  control 
over  the  institution  would  have  to 
provide  pereonal  financial  guarantees. 
The  proposed  composite  score  was 
intended  to  establish  a  minimnni 
threshold  below  which  an  institution's 
financial  condition  had  so  seriously 
deteriorated  that  additional  protections, 
such  as  surety  or  provisional 
certification,  would  be  required 
immediately  to  protect  the  Federal 
interest.  For  institutions  scoring  at  or 
above  that  minimum  threshold,  the 
Secretary  proposed  requiring  peraonal 
financial  guarantees  based  on  the 
reasoning  that  if  the  owner  or  person 
exercising  substantial  control  over  the 
institution  was  willing  to  risk  the  loss 
of  his  or  her  pereonal  assets  on  behalf 
of  the  institution,  the  Secretary  would 
accept  the  corresponding  risk  to  the 
Federal  interest  by  allowing  that 
financially  weak  institution  to  continue 
to  participate  in  the  tide  IV,  HEA 
programs. 

In  light  of  the  comments,  the 
Secretary  acknowledges  that  requiring 
personal  financial  guarantees  may 
prevent  some  institutions  fiom 
quedifying  under  the  proposed 
aJtemative.  Moreover,  the  Secretary  is 
convinced  by  these  and  other 
conunentera  that  instead  of  immediately 
requiring  peraonal  financial  guarantees 
or  a  surety,  a  more  considered  and  less 
burdensome  approach  should  be 
adopted  for  institutions  that  do  not 
satisfy  the  composite  score  standard. 


Along  these  lines,  and  in  view  of  the 
preceding  discussion,  the  Secretary 
establishes  in  these  regulations  the 
"zone"  alternative  under  which  a 
financially  weak  institution  has  up  to 
three  consecutive  yeara  to  improve  its 
financial  condition  without  having  to 
post  a  surety,  provide  peraonal  financial 
guarantees,  or  participate  under  a 
provisional  certification.  To  qualify 
-initially  imder  this  alternative,  an 
institution  must  achieve  a  composite 
score  in  the  zone  from  1.0  to  1.4,  and 
to  continue  to  qualify,  must  achieve  a 
composite  score  of  at  least  1.0  in  each 
of  its  two  subsequent  fiscal  yeara.  If  the 
institution  does  not  score  at  least  1.0  in 
one  of  those  subsequent  fiscal  yean  or 
does  not  sufficiently  improve  its 
financial  condition  so  that  it  satisfies 
the  composite  score  standard  (achieves 
a  composite  score  of  at  least  1.5)  by  the 
end  of  the  three-year  period,  the 
institution  must  satisfy  another  alternate 
standard  under  these  regulations  to 
continue  to  participate  in  the  tide  IV. 
HEA  programs.  However,  the  institution 
may  qualify  again  under  the  zone 
alternative  for  its  fiscal  year  following 
the  next  fiscal  year  in  which  it  achieves 
a  composite  score  of  at  least  1.5. 

The  zone  alternative  is  not  available 
to  an  institution  scoring  below  1.0 
because  there  is  considerable 
imcertainty  regarding  the  ability  of  the 
institution  to  continue  operations  and 
satisfy  its  obligations  to  students  and  to 
the  Secretary.  For  that  institution,  the 
Secretary  believes  that  additional 
overeight  and  siuety  are  required 
immediately  to  protect  the  Federal 
interest 

On  the  other  band,  an  institution 
scoring  in  the  zone  should  generally  be 
able  to  continue  operations  for  the  next 
12-to-18  months,  absent  any  adverse 
economic  event.  However,  because  of 
that  institution's  limited  ability  to  deal 
with  adveraity  and  its  overall  weak 
financial  condition,  the  Secretarj' 
believes  it  is  necessary  to  monitor  more 
closely  the  operations  of  that  institution, 
including  its  administration  of  tide  IV, 
HEA  program  fimds.  Accordingly,  under 
the  zone  alternative  the  Secretary 
requires  an  institution  to  provide  timely 
information  regarding  certain  overaight 
and  financial  events  that  may  adversely 
impact  the  institution's  financial 
condition,  but  that  the  Secretary  would 
not  generally  become  aware  of  imtil  six 
months  after  the  end  of  the  institution's 
fiscal  year  when  that  institution  submits 
its  audited  compliance  and  financial 
statements.  The  following  chart 
compares  the  proposed  precipitous 
closure  alternative  to  the  zone 
alternative. 
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Provision 


Proposed  precipitous  closure  alternative. 
§668. 174(a)(3) 


Zone  alternative.  §668. 175(d) 


To  qualify  initially  under  the 
alternative,  an  institution 
must 


To  continue  to  quaMy,  an  irv 
stitution  must 


Institution  may  qualify  again 
under  the  alternative. 


1.  Acl)ieve  a  composite  score  of  125  to  1.74  (on  a 
scale  from  1.0  to  5.0);. 

2.  Satisfy  all  of  the  general  standards  of  financial  re- 
sponsibility for  its  previous  fiscal  year;. 

3.  Provide  personal  financial  guarantees  from  owners. 
t>oard  of  trustees,  or  other  persons  exercising  sut>- 
stantial  control  over  institution;  and. 

4.  Demonstrate  to  the  Secretary  that  it  will  nof  dose 
precipitously. 

Not  available;  an  institution  could  qualify  under  tt>is  al- 
ternative for  only  one  year. 


For  its  fiscal  year  following  the  year  that  it  satisfies  the 
composite  score  standard  (1.75). 


1.  Achieve  a  composite  score  of  1.0  to  1.4  (on  a  scale 

from  negative  1 .0  to  positive  3.0). 
InforwationaJ  and  Administrative  Procedures 
Rather  than  having  to  satisfy  the  qualifying  require- 
ments urxJer  the  proposed  precipitous  closure  alter- 
native, an  Institution  must  provide  information  regard- 
ing certain  oversight  and  financial  events  and  comply 
with  cash  management  and  other  provisions. 

Achieve  a  composite  score  no  less  than  1 .0  in  each  of 
its  next  two  years  under  the  alternative  and  continue 
to  comply  with  the  Informational  arxi  Administrative 
Procedures  above. 

For  its  fiscal  year  following  the  next  year  that  it  satisfies 
the  composite  score  standard  (1 .5  or  greater). 


With  regard  to  the  reporting 
reqxurements  under  the  zone  alternative, 
an  institution  must  provide  information 
to  the  Secretary  no  later  than  10  days 
after  the  following  events  occiir:  (1)  Any 
adverse  action  taken  against  it  by  its 
accrediting  agency,  (2)  any  event  that 
causes  the  institution,  or  related  entity, 
to  realize  any  liability  that  was  noted  as 
a  contingent  liability  in  the  institution's 
or  related  entity's  most  recent  audited 
financial  statements,  (3)  any  violation 
by  the  institution  of  any  existing  loan 
agreement,  (4)  any  failure  of  the 
institution  to  make  a  payment  in 
accordance  with  its  existing  debt 
obligations  that  results  in  a  creditor 
filing  suit  to  recover  funds  imder  those 
obligations.  (5)  any  withdrawal  of 
owner's  equity  from  the  institution  by 
any  means,  including  by  declaring  a 
dividend,  or  (6)  any  extraordinary 


In  addition,  the  Secretary  may,  on  a 
case-by-case  basis,  require  an  institution 
to  submit  its  compliance  and  financial 
statement  audits  earlier  than  six  months 
after  the  end  of  its  fiscal  year  or  provide 
information  about  its  current  operations 
and  future  plans. 

With  regard  to  administering  title  IV, 
HEA  program  funds,  the  Secretary  is 
mindful  of  the  concerns  raised  by 
commenters  about  the  onerous  nature  of 
the  reimbursement  payment  method. 
Theiefore,  the  Secretary  amends  the 
Cash  Management  regulations  under 
subpart  K  to  include  a  new  payment 
method,  cash  monitoring,  that  is  in 
several  respects  similar  to 
reimbursement  but  much  less  onerous. 
Like  the  reimbursement  payment 
method,  an  institution  under  the  cash 
monitoring  payment  method  must  first 
make  disbursements  to  eligible  students 
and  parents  before  the  Secretary 
provides  title  IV,  HEA  program  funds  to 
the  institution  for  the  amount  of  those 
disbursements. 


However,  under  cash  monitoring,  the 
Secretary  (1)  allows  the  institution  itself 
to  make  a  draw  of  title  IV,  HEA  program 
funds  for  the  amount  of  the 
disbursements  the  institution  has  made 
to  eligible  students  tmd  parents^  or  (2) 
reimburses  the  institution  for  those 
disbursements  based  on  a  modified  and 
more  streamlined  review  and  approval 
process.  For  example,  instead  of 
requiring  the  institutign  to  provide 
specific  documentation  for  each  student 
to  whom  the  institution  made  a 
disbursement,  and  reviewing  that 
documentation  before  providing  funds 
to  the  institution,  the  Secretary  may 
simply  require  the  institution  to  identify 
those  students  and  their  respective 
disbursement  amounts  and  provide  title 
rv,  HEA  program  funds  to  the 
institution  based  solely  on  that 
information.  The  Secretary  further 
amends  subpart  K  to  provide  that  an 
institution  that  is  placed  under  the  cash 
monitoring  payment  method  is  subject 
to  the  disbursement  and  certification 
provisions  that  apply  to  FFEL  Program 
funds,  but  in  keeping  with  the  natiue  of 
cash  monitoring,  the  Secretary  may 
modify  those  provisions. 

For  an  institution  that  qualifies  under 
the  zone  alternative,  the  Secretary 
determines  whether  to  provide  title  IV. 
HEA  program  funds  to  the  institution 
under  one  of  the  cash  monitoring 
payment  options  or  by  reimbursement. 
As  part  of  its  compliance  audit,  an 
institution  must  require  its  auditor  to 
express  an  opinion  on  its  compliance 
with  the  requirements  under  the  zone 
alternative,  including  its  administration 
of  the  payment  method  under  which  the 
institution  received  and  disbursed  titie 
rv.  HEA  program  funds.  If  an  institution 
fails  to  comply  with  the  information 
reporting  or  payment  method 
requirements,  the  Secretary  may 
determine  that  the  institution  no  longer 
qualifies  under  this  alternative. 


Finally,  with  respect  to  the  other 
comments  regarding  personal  financial 
guarantees,  the  Secretary  would  like  to 
clarify  that  imder  section  498(e)  of  the 
HEA  the  Secretary  may  require  these 
guarantees  from  an  institution  with  past 
performance  problems  or  from  an 
institution  that  fails,  or  has  failed  in  the 
preceding  five  years,  to  satisfy  the 
general  standards  of  financial 
responsibility. 

C/ianges;  The  precipitous  closure 
alternative  proposed  under 
§  668.174(a)(3)  is  replaced  by  the  zone 
alternative.  The  zone  alternative  is 
located  under  §668. 175(d)  of  these 
regulations. 

The  Cash  Management  regulations 
under  subpart  K  are  revised  in  several 
ways.  First,  §668. 162(a)(1)  is  amended 
to  include  cash  monitoring  as  a  payment 
method  under  which  the  Secretary  may 
provide  titie  IV,  HEA  program  funds  to 
an  institution.  Second,  a  new  paragraph 
(e)  is  added  to  §  668.162  Uiat  sets  forth 
the  provisions  of  the  cash  monitoring 
payment  method.  LasUy,  a  new 
paragraph  (f)  is  added  to  §  668.167  to 
provide  that  the  Secretary  may  require 
an  institution  under  the  cash  monitoring 
payment  method  to  comply  with  the 
disbursement  and  certification 
provisions  that  apply  to  institutions 
placed  imder  the  reimbursement 
payment  method.  This  paragraph  also 
provides  that  the  Secretary  may  modify 
those  disbursement  and  certification 
procedures  for  institutions  under  cash 
monitoring. 

The  provisional  certification 
alternatives  proposed  under  §668.178 
(b)  through  (d)  are  relocated  imder 
§668.175  (f)  and  (g)  and  revised  to 
clarify  when  and  the  conditions  under 
which  the  Secretary  may  require  an 
institution,  or  the  persons  who  exercise 
substantial  control  over  the  institution, 
to  provide  personal  financial 
guarantees.  Also,  these  sections  are 
amended  by  removing  the  proposed 
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requirement  that  an  institution  must 
demonstrate  that  it  will  not  close 
precipitously  and  providing  in  place  of 
that  requirement  that  an  institution 
must  comply  with  the  zone  provisions 
under  §668.175  (d)(2)  and  (3). 

Comments  regcurding  the  irrevocable 
letter  of  credit  alternative:  Many 
commenters  maintained  that  the 
proposed  rules  continue  to  contradict 
statutory  language  in  specifying  that 
letters  of  credit  be  for  one-half  of  all 
annual  titie  IV,  HEA  disbursements, 
rather  than  for  one-half  of  potential 
aimual  liabilities. 

A  commenter  representing  private 
non-profit  institutions  asserted  that  the 
letter  of  credit  alternative  was  not 
feasible  for  small,  frugal,  tuition-driven 
institutions.  The  conunenter  suggested 
that  the  Secretary  should  not  require 
these  institutions  to  provide  letters  of 
credit  luiless  the  institutions  have  audit 
or  program  review  liabilities. 

Many  commenters  contended  that 
providing  a  letter  of  credit  payable  to 
the  Secretary  erodes  an  institution's 
financial  condition,  affects  negatively  an 
institution's  ability  to  provide 
educational  services,  and  could  lead  to 
the  precipitous  closure  of  an  institution 
that  would  otherwise  have  continued 
operations.  One  of  these  conunenters 
reasoned  that  this  provision  is  counter- 
intuitive— an  institution  that  could 
afford  to  secure  a  letter  of  credit  would 
not  need  to  because  it  would  probably 
pass  the  ratio  standards,  but  an 
institution  that  did  not  pass  the  ratio 
standards  probably  could  not  afford  to 
secure  the  letter  of  credit. 

Similarly,  another  conunenter 
recommended  that  in  cases  where 
institutions  fail  to  meet  the  composite 
score  standard  for  one  year,  the 
Secretary  should  adopt  an  accrediting 
agency  approach  and  work  with  those 
institutions  by  helping  them  create  a 
formal  recovery  plan  instead  of 
imposing  letter  of  credit  requirements 
that  would  weaken  those  institutions' 
financial  condition. 

Several  commenters  from  the 
proprietary  sector  suggested  that  the 
Secretary  expand  the  alternative 
methods  of  demonstrating  financial 
responsibilify  for  small  institutions  to 
include  a  provision  under  which  those 
institutions  could  provide  a  letter  of 
credit  in  the  amount  of  five  percent  or 
10  percent  of  their  prior-year  tiUe  FV, 
HEA  program  funds.  The  commenters 
stated  that  this  alternative  would  be 
more  equitable  because  a  small 
institution  may  not  be  able  to  afford  the 
cost  of  obtaining  a  large  letter  of  credit, 
or  have  available  sufficientiy  large 
credit  lines  to  secure  a  50  percent  letter 
of  credit  The  commenters  also 


recommended  that  for  all  institutions, 
an  alternative  should  be  the  provision  of 
a  lettOT  of  credit  in  an  amount  ranging 
from  five  percent  to  50  percent  of  the 
institution's  prior-year  titie  IV  funds, 
tied  to  the  perceived  shortfall  in  funds, 
or  to  the  operating  loss  that  triggered  the 
institution's  failiire  to  meet  the 
standards. 

Discussion:  The  Secretary  continues 
to  believe  that  the  practice  of  equating 
the  institution's  potential  liabilities  with 
the  amount  of  funds  received  during  a 
prior  year  is  reasonable,  especially  since 
the  law  takes  into  consideration  the 
value  of  potential  loan  discharges  and 
unpaid  student  refunds.  The  thresholds 
used  to  measure  financial  responsibilify. 
and  to  establish  appropriate  minimum 
surefy  levels,  do  not  iake  into 
consideration  additional  risks  that  may 
be  present  at  institutions  where  there 
have  been  demonstrated  compliance 
problems  in  administering  the  titie  IV, 
HEA  programs.  For  that  reason,  the 
larger  surefy  that  allows  an  institution 
to  be  considered  financially  responsible 
may  be  as  low  as  50  percent,  the 
minimum  required  under  the  law  which 
states  that  such  a  surefy  must  be  not  less 
than  one-half  of  its  aimual  potmitial 
liabilities.  In  the  alternative,  the 
Secretary  may  certify  the  institution 
provisionally  and  require  the  institution 
to  post  a  letter  of  credit  as  low  as  10 
percent  of  its  prior  year's  funding. 

Where  compliance  issues  are 
identified  with  an  institution  that  does 
not  demonstrate  financial  responsibilify 
under  these  regulations,  or  where 
greater  risks  are  identified  in  the 
institution's  deteriorated  financial 
condition,  the  corresponding  amounts 
of  surefy  required  to  either  demonstrate 
financial  responsibilify  or  participate 
under  provisional  certification  will  be 
higher.  Although  this  larger  siuefy  may 
impose  additional  hardships  on  an 
institution  that  is  experiencing  financial 
difficulties,  the  corresponding  higher 
risks  arising  from  that  institution's 
continued  participation  in  the  tide  IV, 
HEA  programs  warrant  the  additional 
protection  to  the  Federal  interests. 

With  respect  to  the  comments  that  the 
Secretary  should  provide  an  alternative 
under  which  an  institution  would  be 
allowed  to  post  a  small  letter  of  credit 
to  demonstrate  that  it  is  financially 
responsible,  the  Secretary  notes  that  this 
alternative  is  not  permitted  under  the 
law.  Under  section  498(c)(3)(A)  of  the 
HEA,  an  institution  that  does  not  satisfy 
the  general  standards  of  financial 
responsibilify  ipust  post  a  letter  of  credit 
of  not  less  than  one-half  of  its  potential 
annual  liabilities  to  demonstrate  that  it 
is  financially  responsible.  For  this 
reason,  the  Secretary  structured  the 


zone  alternative  to  allow  a  financially 
weak  institution  with  no  compliance 
problems  to  continue  to  participate  as  a 
financially  responsible  institution  for  up 
to  three  consecutive  years.  This 
alternative  provides  institutions  scoring 
in  the  zone  a  reasonable  period  of  time 
to  improve  their  financial  condition  by 
woridng  with  their  accrediting  bodies 
through  the  formal  recovery  plans 
mentioned  by  the  commenter,  or  by 
other  means.  To  the  extent  that  an 
institution  is  unable  to  raise  its 
composite  score  to  1.5  or  higher  after 
three  years,  or  if  the  institution's 
composite  score  decreases  below  1.0. 
that  institution  will  generally  be  able  to 
continue  to  participate  in  the  titie  IV, 
HEA  programs  by  posting  a  large  surefy 
or  imder  a  provisional  certification  wiUi 
a  smaller  surefy. 

Changes:  None. 

Comments  regarding  other 
alternatives:  One  commenter  from  a 
non-profit  institution  believed  that  the 
calculation  of  a  few  ratios  cannot  begin 
to  compare  as  a  true  measure  of 
financial  strength  to  a  credit  rating 
received  by  an  institution  from  a  ma)or 
rating  agency.  Therefore,  instead  of  die 
proposed  methodology  the  commenter 
suggested  that  the  Secretary  consider 
any  institution  whose  debt  is  rated  as 
investment  grade  (BBB/Baa)  or  better  to 
be  financially  responsible. 

Many  commenters  from  proprietary 
institutions  argued  that  in  accordance 
with  the  language  contained  in  section 
498(c)(3)(A)  of  the  HEA,  the  Secretary 
should  allow  institutions  to  post 
performance  bonds  as  well  as  letters  of 
credit  as  an  alternative  to  meeting  ratio 
standards  of  financial  responsibilify. 

A  commenter  from  a  higher  education 
organization  representing  public  and 
non-profit  institutions  suggested  the 
following  alternatives  for  any  degree- 
granting,  regionally  accredited 
institution  that  is  designated  as  a  public 
institution  by  the  State  in  which  it  is 
located  or  that  has  been  in  continuous 
existence  for  25  years  or  since  the 
authorization  of  the  HEA  in  November 
1965:  (1)  The  institution  can  meet 
reasonable  tests  of  self-insurance 
covering  the  potential  liabilify  of  one- 
half  of  its  annual  funding  under  the  titie 
rv,  HEA  programs,  (2)  the  institution 
participates  in  an  insurance  pool 
approved  by  the  Secretary  that 
indemnifies  the  institution  for  one-half 
of  its  aimual  funding  under  the  tide  IV. 
fiEA  programs,  (3)  the  institution 
presents  a  letter  of  credit  covering  at 
least  one-half  of  its  annual  funding 
under  the  titie  IV,  HEA  programs,  or  (4) 
the  institution  presents  other  financial 
instruments,  satisfactory  to  the 
Secretary,  to  cover  one-half  of  the 
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institution's  funding  under  the  tide  IV, 
HEA  programs. 

Similarly,  another  commenter  from  a 
non-profit  institution  suggested  the 
Secretary  (1)  should  consider  that  an 
institution  is  financially  responsible  if 
the  institution  has  been  continuously 
operating  with  the  same  management 
structure  for  the  past  20  years.  (2)  apply 
financial  responsibility  standards  only  if 
an  institution  has  exceeded  the 
maximum  allowable  default  rate;  and  (3) 
should  consider  an  institution  a 
financial  risk  and  place  that  institution 
on  some  tjrpe  of  probation  if  the 
institution  has  experienced  five  or  more 
consecutive  years  of  operating  deficits, 
declining  net  assets,  declining  net 
worth,  or  declining  enrollments. 

A  commenter  from  a  higher  education 
association  representing  proprietary 
institutions  believed  that  the  50  percent 
letter  of  credit  alternative  was  onerous 
and  excessive  and  suggested  that  the 
Secretary  consider  the  following 
alternatives:  (1)  A  letter  of  credit  equal 
to  25  percent  of  the  amount  of  tide  IV, 
HEA  program  funds  received  by  an 
institution  during  the  previous  year,  (2) 
a  performance  bond.  (3)  a  10  percent 
letter  of  credit  if  the  institution 
participates  in  a  State  tuition  recovery 
program,  (4)  instead  of  reimbiusement, 
the  use  of  an  escrow  account  under 
which  an  institution  would  be  allowed 
to  draw  tide  TV,  HEA  program  funds 
when  it  earned  those  funds,  (5)  a 
financial  guarantee,  or  infusion  of 
additional  capital,  by  a  parent 
corporation  on  behalf  of  an  institution, 
or  (6)  a  10  percent  letter  of  credit 
combined  with  provisional  certification 
but  not  the  reimibursement  payment 
method. 

Discussion:  Some  of  the  suggested 
alternatives,  such  as  those  relating  to 
longevity,  trend  analysis,  and  smaller 
letters  of  credit,  are  not  included  in 
these  regulations  based  on  the 
discussion  under  Analysis  of  Comments 
and  Changes,  Part  9.  Regarding  the 
suggestion  that  the  Secretary  permit 
institutions  to  post  performance  bonds 
rather  than  letters  of  credit,  it  has  been 
the  Secretary's  experience  that 
performance  bonds  are  virtually 
uncollectible  and  thus  provide  litde  or 
no  protection  to  the  Federal  interest. 

With  respect  to  the  commenters' 
suggestion  that  institutions  should  be 
able  to  use  self-insurance  or  insurance 
pooling  as  a  method  of  providing  surety, 
the  Seoretary  notes  that  a  letter  of  credit 
may  be  obtained  on  behalf  of  an 
institution  from  a  bank  by  a  niunber  of 
different  enfities,  and  that  these 
regulations  do  not  prevent  several 
institutions  (or  other  entities]  from 
entering  into  an  arrangement  with  a 


bank  under  which  their  pooled 
resources  would  be  used  to  obtain  a 
letter  of  credit  for  an  institution  that  is 
required  to  post  surety.  In  the  absence 
of  any  specific  information  from  the 
commenters  regarding  self-insurance  or 
insurance  pooling,  the  Secretary  does 
not  modify  the  regulations  to  permit  any 
type  of  insurance  pooling  that  would 
provide  anything  other  than  a  letter  of 
credit  as  siu«ty  for  an  institution. 

In  response  to  the  comment  regarding 
bond  ratings,  the  Secretary  believes  that 
it  is  unlikely  that  an  institution  with  an 
investment  grade  bond  rating  will  not 
achieve  a  composite  score  of  at  least  1.5 
because,  as  noted  under  Analysis  of 
Comments  and  Changes,  Part  6,  the 
financial  standards  used  by  reting 
agencies  are  more  stringent  than  the 
standards  under  these  regulations. 
While  the  regulations  permit  an 
institution  to  use  its  participation  in  an 
approved  State  tuition  recovery  plan  as 
a  substitute  for  a  surety  that  would 
otherwise  be  required  if  the  institution 
failed  to  make  its  refunds  in  a  timely 
manner,  the  Secretary  does  not  believe 
that  these  plans  are  appropriate 
resources  to  consider  for  paying 
liabilities  that  arise  from  an  institution's 
administration  of  the  titie  IV,  HEA 
programs. 

Ine  Secretary  notes  that  the  cash 
monitoring  payment  method  may  also 
be  used  instead  of  reimbursement  for 
institutions  that  participate  under  a 
provisional  certification.  This  new 
payment  method  will  reduce  the 
relative  burden  noted  by  the 
conunenters  who  suggested  that  the 
reimbursement  requirement  should  be 
eliminated  from  the  provisional 
certification  procedures. 

Changes:  The  provisional  certification 
alternatives  proposed  under  §668.178 
(b)  through  (d)  are  relocated  under 
§668.175  (f)  and  (g)  and  revised  to 
provide  that  the  Secretary  may  require 
an  institution  under  either  of  these 
alternatives  to  disburse  and  request  titie 
rv,  HEA  program  funds  under  the  cash 
monitoring  payment  method. 

Comments  regarding  alternatives  for 
new  institutions:  Some  commenters 
objected  to  the  proposal  contained  in 
§668.174(bK2)  under  which  tiie 
Secretary  has  the  discretion  to  establish 
the  amount  of  a  letter  of  credit  based  on 
the  amount  of  title  IV.  HEA  program 
funds  the  Secretary  expects  that  a  new 
institution  will  receive  for  the  first  year 
it  participates  under  these  programs. 
The  commenters  believed  that  the 
Secretary  could  use  this  discretion  to 
establish  arbitrarily  high  letters  of 
credit.  As  an  alternative,  the 
commenters  suggested  that  the  Secretary 
enter  into  an  agreement  with  an 


institution  establishing  the  amount  of 
titie  rv,  HEA  program  funds  the 
institution  may  draw  down  during  its 
initial  year  of  participation.  Under  this 
arrangement,  the  institution  would 
initially  submit  a  leUer  of  credit  based 
on  the  agreed  amount  and  submit 
additional  letiers  of  credit  diuing  the 
year  if  the  institution  needed  to  draw 
down  titie  IV,  HEA  program  funds  in 
excess  of  the  agreed  amoimt 

Discussion:  While  the  commenters' 
suggestion  has  merit,  even  if  an 
institution  agreed  to  submit  additional 
letters  of  credit  as  a  condition  under  a 
provisional  certification,  there  is  no 
assinance  that  the  institution  would  be 
able  to  submit  those  letters  of  credit  In 
that  circumstance,  the  institution's 
continued  participation  in  the  titie  IV, 
HEA  programs  woidd  be  severely 
jeopardized,  placing  at  risk  both 
students  who  relied  on  Federal  funds  to 
attend  the  institution  and  the  Secretary 
forproviding  those  funds. 

To  the  extent  that  the  Secretary 
accepts  the  risk  to  the  Federal  interest 
by  allowing  a  financially  weak 
institution  to  participate  for  the  first 
time  in  the  title  IV,  HEA  programs,  that 
risk  must  be  mitigated  at  the  onset  by  a 
letter  of  credit  for  an  amount  that  the 
Secretary  estimates  is  sufficient  to  cover 
the  institution's  potential  liabilities. 
This  is  not  to  say  that  the  Secretary  wxU 
determine  the  amount  of  that  letter  of 
credit  without  conferring  with  the 
institution. 

Changes:  None.  * 

Part  10.  Comments  Regarding  Past 
Performance 

Comments  regarding  substantial 
control:  A  commenter  representing 
proprietary  institutions  was  concerned 
that  the  past  performance  standards 
under  proposed  §  668.167(a)(1)  could 
adversely  affect  innocent  people.  The 
commenter  described  a  situation  where 
an  individual  acting  as  a  court- 
appointed  officer  of  an  institution 
undergoing  reorganization  under 
Chapter  1 1  could  be  harmed  if  the 
institution  has  titie  FV,  HEA  program 
liabilities  and  that  individual  is  unable 
to  bring  the  institution  out  of  Chapter  11 
status.  The  commenter  believed  that 
under  the  current  rules,  the  Secretary 
would  consider  that  the  individual 
exercised  substantial  control  over  this 
failed  institution  and  thus,  because  of 
the  unpaid  program  liabilities  could  not 
subsequentiy  exercise  substantial 
control  over  another  institution,  i.e., 
because  of  the  individual's  past 
performance,  another  institution  would 
not  risk  losing  its  ability  to  participate 
in  the  title  FV,  HEA  programs  by 
allowing  the  individual  to  exercise 
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substantial  control.  The  commenter 
suggested  that  the  Secretary  modify  the 
regulations  to  exclude  from  these 
provisions  a  person  who  was  not 
employed  by  an  institution  at  the  time 
that  the  institution  incurred  titie  IV, 
HEA.  program  liabilities  but  who  is 
retained  either  for  the  purpose  of 
assisting  in  a  reorganization  plan  or  by 
a  bankrupt  corporation  under  a  court- 
approved  process. 

Discussion:  The  commenter  correctiy 
notes  that  the  regulations  cause  an 
institution  to  &il  the  financial 
responsibilify  standards  if  a  person  that 
exercises  substantial  control  over  the 
institution  either  held  an  ownership 
interest  in  another  institution  that  owes 
a  liability  or  exercised  substantial 
control  over  that  other  institution.  The 
regulations  also  provide  that  such  a 
feilure  can  be  cured  either  by  showing 
that  the  liabilify  from  the  other 
institution  is  being  repaid  under  an 
agreement  with  the  Secretary,  or  that  the 

f>er8on  has  repaid  a  portion  of  that 
iabilify  that  is  equivalent  to  the  former 
ov»mership  interest.  If  the  person  did  not 
hold  an  ownership  interest  in  the  other 
institution,  but  was  instead  a  board 
member  or  executive  officer  of  that 
institution  or  related  entify.  that 
person's  repayment  liabilify  is  capped  at 
25  percent  of  the  applicable  liabilify. 
Furthermore,  the  regulations  provide 
that  the  institution  whose  financial 
responsibilify  is  being  determined  may 
show  that  the  person  identified  as 
exercising  substantial  control  over  the 
institution  should  nevertheless  be 
considered  to  lack  that  control,  or  the 
institution  may  show  that  the  person 
lacked  that  control  over  the  institution 
that  owes  the  liabilify. 

The  analysis  made  under  this 
provision  will  take  into  consideration 
whether  the  liabilify  arose  when  the 
person  was  exercising  control  over  the 
institution,  and  whether  that  person 
should  have  ensured  that  the  institution 
paid  the  liabilify.  In  the  commenter's 
example,  it  could  be  reasonable  to 
conclude  that  a  couri-appointed 
bankruptcy  trustee  with  no  prior 
dealings  with  the  institution,  who  took 
control  when  no  funds  remained 
available  to  pay  the  liability,  would  not 
now  cause  another  institution  to  tail  the 
financial  responsibilify  requirements.  In 
other  situations  where  someone  has 
taken  control  over  an  institution  that 
continued  to  participate  in  the  titie  FV, 
HEA  programs,  it  may  be  appropriate  to 
hold  that  person  accountable  under  the 
regulations  if  prior  liabilities  remained 
unpaid. 

Changes:  None. 

Comments  regarding  administrative 
actions,  program  review  and  audit 


findings:  One  commenter  representing 
proprietary  institutions  questioned  the 
provision  in  proposed  §  668.177(a)(2) 
under  which  an  institution  would  not 
be  considered  financially  responsible  if 
it  had  been  limited,  suspended,  or 
terminated  (LS&T)  by  the  Secretary  or 
by  a  guaranfy  agency.  The  commenter 
maintained  that  limitations  by  guaranty 
agencies  could  have  nothing  to  do  with 
the  financial  condition  of  the  institution 
(for  example,  the  practice  of  an  agency 
to  limit  the  level  of  its  guarantees  to  a 
certain  amount  per  year).  Therefore,  the 
commenter  believed  that  these 
limitations,  or  any  other  action  taken  by 
guaranfy  agencies.  Call  beyond  the  scope 
of  this  provision.  The  conunenter 
suggested  that  if  a  guaranfy  agency 
questions  the  financial  condition  of  an 
institution,  the  agency  should  refer  that 
institution  to  the  Secretary  before  any 
action  is  taken. 

Other  commenters  representing 
proprietary  institutions  opined  thiat  the 
proposed  provisions  under 
§  668.177(a)(3)  are  arbitiary.  Under 
these  provisions,  the  Secretary  would 
consider  that  an  institution  is  not 
financially  responsible  based  on  a 
material  finding  in  an  audit  or  program 
review  in  one  of  the  previous  five  years. 
The  commenters  argued  that  such  a 
finding  might  have  nothing  to  do  with 
the  financial  responsibilify  of  an 
institution. 

Several  commenters  noted  that  since 
the  Secretary  does  not  conduct  program 
reviews  of  all  institutions  on  a  regular 
basis,  the  limitation  on  financial 
responsibilify  tied  to  the  findings  of  the 
institution's  two  most  recent  program 
reviews  should  be  changed  to  reflect  a 
fixed  period  of  time. 

One  commenter  noted  that  erroneous 
program  review  findings  that  are  settied 
in  fevor  of  an  institution  are  sometimes 
not  settied  in  a  timely  fashion.  The 
commenter  suggested  that  the  Secretary 
delay  making  a  determination  that  an 
institution  is  not  financially  responsible 
under  the  past  performance  standards 
until  after  the  appeal  process  is 
completed. 

Discussion:  The  Secretary  reminds  the 
commenters  that  in  addition  to 
satisfying  the  numeric  standard 
regarding  its  financial  condition  (i.e., 
the  composite  score  standard),  to  be 
financially  responsible  imder  the 
provisions  in  the  HEA,  an  institution 
must  demonstrate  that  it  administers 
properly  the  titie  IV,  HEA  programs  in 
which  it  participates  and  that  it  meets 
all  of  its  financial  obligations,  including 
repayments  to  the  Secretary  for  debts 
and  liabilities  arising  from  its 
participation  in  those  programs.  An 
institution  that  is  the  subject  of  an 


adverse  action  taken  by  the  Secretary  or 
a  guaranfy  agency,  or  that  had  a  material 
finding  of  a  program  violation  in  an 
audit  or  program  review,  has  clearly 
mismanaged  titie  FV,  HEA  program 
funds  and  is  therefore  not  financially 
responsible  under  these  provisions. 

The  Secretary  agrees  with  the 
commenters  who  noted  that  the 
proposed  past  performance  provision 
under  which  an  institution  is  not 
financially  responsible  if  that  institution 
had  a  material  finding  in  either  of  its 
two  most  recent  program  reviews 
shoiUd  be  changed  because  those 
reviews  are  not  conducted  of  all 
institutions  on  a  routine  t>asi8. 

Changes:  The  past  performance 
provision  regarding  program  reviews 
under  proposed  §  668.177(a)(3)(ii)  is 
relocated  under  §  668.174(a)(2)  and 
revised  to  parallel  the  two-year 
compliance  audit  requirement 

Part  11.  Comments  Regarding 
Administrative  Actions  and  Other 
Reqtiirements 

Comments  regarding  the  procedures 
under  which  the  Secretary  initiates  an 
LSG-T  action:  A  commenter  representing 
proprietary  institutions  argued  that  the 
provision  under  proposed 
§668.177(a)(3)(iii)  is  arbitrary  and 
highly  punitive,  because  the  Secretary 
would  determine  that  an  institution  is 
not  financially  responsible  if  the 
institution  submits  its  financial 
statements  a  day  late  or  the  Secretary 
rejects  the  institution's  financial 
statements.  The  commenter  maintained 
that  this  provision  is  imnecessary  since 
the  Secretary  already  has  recourse  under 
§  668.178(a)  to  initiate  an  action  to  limit, 
suspend,  or  terminate  an  institution. 

Several  commenters  from  private  non- 
profit institutions  asserted  that  the 
Secretary  should  not  take  an  action  to 
limit,  suspend,  or  terminate  an 
institution  unless  (1)  the  institution  fails 
to  correct  or  cure  deficiencies  cited  in 
an  audit  report  within  ninefy  days  after 
receiving  formal  notification  of  those 
deficiencies  from  the  Secretary,  or  (2) 
the  institution  bils  to  submit  an  audit 
report  within  30  days  after  receiving 
formal  notification  that  the  Secretary 
has  not  received  that  audit  report 

Discussion:  Under  the  regulations,  an 
institution  is  required  to  submit  audits . 
within  a  fixed  time  period,  and  an 
institution's  failure  to  do  so  is  a  serious 
matter.  The  Secretary  expects  that 
institutions  will  work  diligenUy  to 
ensiue  that  the  combined  financial 
statement  and  compliance  audit  is 
submitted  on  time.  To  the  extent  that 
the  commenters  suggest  that  an 
institution  may  inadvertentiy  fail  to 
submit  an  audit  on  time,  that  mistake  is 
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routinely  corrected  when  the  institution 
is  contacted  by  the  Department  and 
atked  to  provide  the  missLng  audit 
immediately. 

The  question  of  whether  it  may  be 
appropriate  to  initiate  an  administrative 
action  against  an  institution  based  upon 
deficiencies  or  program  violations  that 
are  identified  in  an  institution's  audit  is 
best  resolved  on  a  case-by-case  basis. 
Furthermore,  an  institution  should  not 
wait  for  the  Secretary  to  notify  it  of 
program  violations  identified  in  its  own 
audit  report  before  the  institution  takes 
steps  to  correct  those  violations. 

Changes:  None. 

Comatents  regarding  teach-out  plans: 
Many  commenters  from  proprietary 
institutions  opposed  any  additional 
requirements  relating  to  institutions  on 
provisional  certification,  on  the  grounds 
that  current  requirements  already 
provide  the  Secretary  with  sufficient 
oversight  authority.  The  commenters 
specifically  opposed  the  suggested 
provision  that  would  require  teach-out 
plans  from  institutions  on  provisional 
certification,  arguing  that  earlier  teach- 
out  proposals  failed  because  of  serious 
implementation  problems. 

Discussion:  The  Secretary  is  still 
considering  whether  it  is  feasible  to 
require  institutions  to  routinely  provide 
teach-out  plans  when  a  review  of  the 
financial  statements  shows  that  the 
institution  does  not  demonstrate 
financial  responsibility.  Although  the 
Secretary  may  ask  for  this  information 
on  a  case-by-case  basis  where  some 
heightened  risk  of  closure  is  indicated, 
no  broader  requirement  will  be  included 
in  the  regulations  at  this  time. 

Changes:  None. 

Part  12.  Comments  Regarding  the 
Proposed  Transition  Period 

Comments:  Many  commenters 
supported  the  concept  of  a  transition 
period  under  proposed  §668.171  during 
which  the  Sea«tary  would  consider  an 
institution  to  be  financially  responsible 
if  it  failed  the  proposed  ratio  standards 
but  passed  the  current  standards. 
However,  the  commenters  suggested 
that  the  proposed  one-year  transition 
rule  be  extended  to  a  two-year  or  three- 
year  period.  Some  of  these  commenters 
agreed  that  a  one-year  transition  period 
was  necessary  to  ensure  that  the 
standards  are  not  applied  retroactively, 
but  suggested  that  an  additional  year 
would  be  required  to  allow  the 
Secretary  to  test  and  assess  the  impact 
of  the  standards.  Other  commenters 
stated  that  a  longer  transition  period 
was  necessary  so  that  institutions  could 
structure  their  operations  to  meet  the 
standards.  Several  commenters 
recommended  that  the  Secretary  allow 


institutions  to  use  either  the  current  or 
proposed  standards  for  an  indefinite 
period  of  time. 

Many  commenters  bom  the 
proprietary  sector  recommended  that 
the  Secretary  allow  institutions  to  use 
the  exceptions  to  the  general  standards 
now  contained  under  §668. 15(d)  during 
the  transition  period. 

Several  commenters  from  the 
proprietary  sector  asked  the  Secretary  to 
clarify  how  the  transition  period  would 
work  for  institutions  that  have  fiscal 
years  ending  December  31. 

Discussion:  The  Secretary  has 
considered  the  suggestions  from  the 
commenters  to  extend  the  transition 
period,  but  continues  to  believe  that  the 
proposed  one-year  window  during 
which  an  institution  may  use  either  the 
current  standards  or  the  new  standards 
is  reasonable.  Moreover,  a  number  of 
changes  have  been  made  to  the 
proposed  regulations  that  will  minimize 
any  difficidties  that  an  institution  may 
encounter  in  adjusting  to  the  new 
measures.  For  example,  an  institution 
whose  composite  score  is  less  than  1.5 
may  continue  to  participate  as  a 
financially  responsible  institution  for  up 
to  three  consecutive  years  under  the 
zone  alternative  so  long  as  its  composite 
score  is  greater  than  1.0.  Furthermore, 
by  extending  the  conmient  period  and 
delaying  the  issuance  of  final 
regulations  until  1997,  the  final 
regulations  will  not  go  into  effect  imtil 
July  1. 1998.  This  delay  in  publication 
while  additional  comments  were  sought 
has  also  provided  institutions  with 
additional  time  to  evaluate  their 
operations  under  the  ratio  analysis 
frumework  that  has  been  proposed  and 
discussed  with  the  community. 

The  Secretary  agrees  to  allow  an 
institution  that  does  not  satisfy  the 
composite  score  standard  for  the 
transition  year  to  demonstrate  that  it  is 
financially  responsible  by  satisfying  the 
standards  or  alternative  requirements 
under  §  668.15  or  by  qualifying  under 
an  alternative  standard  in  §  668.175  of 
these  regulations.  The  Secretary  clarifies 
that  such  em  institution  may  use  the 
transition-year  alternative  only  once  and 
only  for  its  fiscal  year  beginning 
between  July  1,  1997  and  June  30. 1998. 
For  any  fiscal  year  beginning  on  or  after 
the  effective  date  of  these  regulations, 
July  1, 1998,  an  institution  must  satisfy 
the  requirements  imder  these 

Tlations. 
the  commenter's  example,  the 
transition-year  alternative  is  available  to 
an  institution  for  its  fiscal  year 
beginning  on  January  1, 1998  and 
ending  on  December  31 ,  1998. 
Changes:  The  transition-year 
provisions  proposed  under  §  668.171(c) 


are  relocated  under  §668.1 75(e)  and 
revised  to  provide  that  an  institution 
may  demonstrate  that  it  is  financially 
responsible  by  satisfying  the 
requirements  under  §§668.15(bK7). 
(bK8).  (d)(2)(ii).  or  (dM3),  as  applicable. 

Part  13.  Comments  Regarding  Debt 
Payments 

Comments:  One  commenter 
representing  proprietary  institutions 
questioned  the  need  for  the  general 
standard  regarding  debt  payments 
contained  in  the  proposed 
§668.172(aM3),  particularly  in  view  of 
the  proposed  ratio  methodology.  The 
conunenter  maintained  that  there  might 
be  reasons  why  an  institution  would  be 
late  in  paying  debts  or  be  in  violation  of 
a  loan  agreement,  including  disputes 
over  the  nature  and  amount  of  the  debt. 
The  commenter  believed  that  in  those 
cases,  the  violation  or  delinquency  does 
not  indicate  financial  instability. 
Another  conunenter  recommended  that 
the  general  standards  contain  a 
provision  that  allows  for  the  resolution 
of  disputes  between  an  institution  and 
a  creditor  who  has  filed  suit  on  a  debt 
that  is  120  days  past  due.  Along  the 
same  lines,  another  commenter  noted 
that  since  there  are  no  alternatives  for 
an  institution  that  is  not  current  in  its 
debt  payments,  the  Secretary  should  not 
initiate  an  action  to  terminate  suc^  an 
institution  without  providing  the 
institution  an  opportunity  to  rectify  this 
situation. 

Discussion:  As  a  condition  of 
demonstrating  financial  responsibility, 
an  institution  is  expected  to  conduct  its 
business  affairs  in  a  manner  that  enables 
the  institution  to  pay  its  debts  in  a 
timely  manner.  When  any  creditor  files 
suit  against  an  institution  to  collect  a 
debt  that  is  more  than  1 20  days  late,  the 
Secretary  believes  that  there  is  a 
significantly  increased  risk  that  Federal 
funds  could  be  used  improperly,  or  that 
Federal  funds  held  in  the  institution's 
bank  account  could  be  sought  by  a 
creditor  through  the  legal  system. 
Furthermore,  since  such  a  lawsuit 
between  an  institution  and  a  creditor  is 
unlikely  to  present  Federal  questions 
where  the  IDepartment  would  be  likely 
to  intervene  in  the  legal  proceedings,  it 
is  reasonable  to  require  the  institution  to 
be  provisionally  certified  and  post  a 
small  letter  of  credit.  The  Secretary 
believes  that  this  additional  protection 
to  the  taxpayers  is  warranted  where  an 
unptud,  or  even  disputed,  debt  has 
prompted  a  creditor  to  initiate  a  legal 
proceeding  to  obtain  a  judgment  against 
the  institution.  When  an  institution  ftuls 
to  demonstrate  financial  responsibility 
under  the  regulations  due  to  the  filing 
of  such  a  lawsuit,  the  institution  would 
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be  given  an  opportunity  to  be  certified 
provisionally  and  post  a  surety  unless 
other  problems  were  identified  that 
involved  the  institution's  administration 
of  the  federal  student  aid  programs. 
Changes:  None. 

Part  14.  Comments  Regarding  the 
Definition  of  Terms 

Comments:  Several  commenters 
requested  that  the  Secretary  provide 
detailed  definitions  for  the  following 
terms  used  for  the  financial  ratios  under 
proposed  §668.173:  intangibles,  total 
expenses,  income  before  taxes,  total 
revenues  (particularly  if  refunds, 
retiuns,  and  allowances  are  deducted), 
and  long-term  debt  and  total  long-term 
debt  (especially  as  to  whether  the  last 
two  terms  include  or  exclude  the 
current  portion  of  the  debt,  and  whether 
the  terms  include  long-term  debt  owed 
stockholders  or  other  related  parties  or 
entities).  One  of  these  commenters 
believed  that  the  term  "income  before 
taxes"  should  be  defined  as  "income 
from  continuing  operations  before 
extraordinary  items  and  changes  in 
accounting  principles." 

One  commenter  asked  whether  total 
revenues  include  those  items  included 
under  gross  revenues  or  net  revenues  as 
those  terms  are  used  on  financial 
statements.  This  commenter  also  asked 
how  the  definition  of  total  expenses 
related  to  the  captions  "operating 
expenses"  and  "other  expenses  and 
income"  on  financial  statements,  and 
whether  drop  and  withdrawal  accounts, 
interest,  and  other  non-operating 
expenses  should  be  included  in  the 
definition  of  total  expenses. 

Another  conunenter  asked  for 
clarification  of  the  term  "uiuestricted 
income."  This  commenter  asserted  that 
imder  Statement  of  Financial 
Accounting  Standards  117,  unrestricted 
income  can  be  defined  either  as  total 
unrestricted  income  (tuition,  fees, 
contributions,  auxiliary  revenues,  etc.) 
before  considering  net  assets  released 
tmm  restrictions,  or  it  can  be  defined  as 
uiu^stricted  income  plus  any  net  assets 
released  from  restrictions. 

Discussion:  To  assist  in  clarifying  the 
final  regulations,  the  Secretary  provides 
definitions  for  the  following  terms: 

Total  Expenses — Expenses  are 
outflows  or  other  using  up  of  assets  or 
incurrences  of  liabilities  (or  a 
combination  of  both)  from  delivering  or 
producing  goods,  rendering  services,  or 
carrying  out  other  activities  that 
constitute  the  entity's  ongoing  major  or 
central  operations.  Losses  are  decreases 
in  equity  (net  assets)  from  peripheral  or 
incidental  transactions  of  an  entity  and 
from  all  other  transactions  and  other 
events  and  circumstances  affecting  the 


entity  except  those  that  result  from 
expense  or  distributions  to  owners. 
Total  expenses  in  the  context  of  this 
final  rule  include  both  operating  and 
non-operating  expenses  afid  losses, 
except  extraordinary  losses  meeting  the 
criteria  of  APB  Opinion  No.  30, 
paragraph  19.  Therefore,  total  expenses 
for  proprietary  institutions  includes 
items  such  as  costs  of  sales,  selling  and 
administrative  expenses  (including 
interest  and  depreciation)  and  other 
non-operating  losses.  Total  expenses  for 
private  non-profit  institutions  includes 
similar  items  of  expense  and  is  defined 
as  the  required  line  item  in  the 
Statement  of  Activities  entitied  Total 
Expenses  for  those  institutions  reporting 
under  the  new  accounting  standards 
FASB  Statement  117. 

Total  Revenues — ^Revenues  are 
inflows  or  other  enhancements  of  assets 
of  an  entity  or  settlements  of  its 
liabilities  (or  combination  of  both)  from 
delivering  or  producing  goods, 
rendering  services,  or  other  activities 
that  constitute  the  entity's  ongoing 
major  or  central  operations.  Gains  are 
increases  in  equity  (net  assets)  fit>m 
peripheral  or  incidental  transactions  of 
an  entity  and  from  all  other  transactions 
and  other  events  and  circumstances 
affecting  the  entity  except  those  that 
result  bom  revenues  or  investments  by 
owners.  Total  revenues  in  the  context  of 
this  final  rule  includes  both  revenues 
and  gains,  except  extraordinary  gains 
meeting  the  criteria  of  APB  Opinion  No. 
30,  paragraph  19.  Therefore,  total 
revenues  for  proprietary  institutions 
includes  items  such  as  tuition  and  fees, 
bookstore  revenues,  investment  gains, 
other  income  and  miscellaneous 
revenue.  Revenues  are  reported  net  of 
refunds,  returns,  allowances  and 
discoimts  (including  tuition  discoimts) 
and  drop  and  withdrawals.  Total 
revenues  for  private  non-profit  colleges 
and  universities  includes  similar  items 
of  revenue  and  is  defined  as  the 
required  line  item  in  the  Statement  of 
Activities  typically  entitied  Total 
Unrestricted  Income  for  those 
institutions  reporting  under  the  new 
accounting  standards  FASB  Statement 
117.  Unrestricted  income  includes 
unrestricted  revenues,  gains  and  other 
support  including  net  assets  released 
from  restrictions  during  the  period. 

The  Secretary  wishes  to  clarify  that 
the  definition  of  total  revenues  includes 
net  assets  released  from  restrictions  of 
private  non-profit  colleges  and 
universities.  In  accordance  with  the 
AICPA  Audit  and  Accounting  Guide  for 
Not-for-Profit  Organizations  as  of  June  1, 
1996.  certain  items  such  as  investment 
gains  may  be  ;pported  net  of  fees  with 


appropriate  disclosure  in  the  footnotes 
to  the  financial  statements. 

Income  Before  Taxes — Income  before 
taxes  is  defined  as  income  frtim 
operations  before  extraordinary  items, 
discontinued  operations,  and  changes  in 
accounting  principles.  The  Secretary 
wishes  to  clarify  that  the  definition  of 
income  before  taxes  does  not  include 
income  or  loss  from  discontinued 
operations.  However,  the  Secretary  may 
consider  the  effect  of  extraordinary 
items,  discontinued  operations,  and 
changes  in  accounting  principle  in  the 
overall  evaluation  of  financiai 
responsibility. 

Changes:  None. 

Part  15.  Comments  Regarding  the 
Proposed  Standards  and  Requirements 
for  Institutions  Undergoing  a  Change  in 
Ownership 

Comments  regarding  the  proposed 
letter  of  credit  and  personal  financial 
guarantee  provisions:  Several 
commenters  believed  that  the  Secretary 
took  an  extreme  position  that  will 
prevent  owners  from  selling  their 
institutions  by  proposing  under 
§  668.175  that  a  new  owner  either  (1) 
submit  a  letter  of  credit  equal  to  50 
percent  of  the  titie  IV,  HEA  program 
funds  that  the  Secretary  estimates  the 
institution  will  receive  during  its  first 
year  under  new  ownership,  or  (2) 
provide  personal  financial  guarantees. 

Some  commenters  opposed  the 
requirement  of  financial  guarantees  for 
several  reasons.  First,  the  commenters 
maintained  that  since  .recent  changes  of 
ownership  have  resulted  in  financially 
stronger  rather  than  financially  weaker 
institutions,  the  guarantees  are  not 
necessary.  Second,  they  believed  that 
the  guarantees  would  slow  the  process 
of  obtaining  approval  from  the  Secretary 
for  a  change  of  ownership.  Third,  the 
commenters  argued  that  the  provision 
for  personal  financial  guarantees  is  not 
common  in  the  business  world  and 
would  negate  the  concept  of  a 
corporation.  Moreover,  the  commenters 
opined  that  personal  financial  liability 
should  only  be  required  in  cases 
involving  personal  wrongdoing;  in  other 
cases,  it  only  serves  to  discourage  strong 
owners  from  buying  financially  troubled 
institutions. 

Many  other  commenters  from 
proprietary  institutions  stated  that  they 
would  support  the  proposed  rules  for 
institutions  that  change  ownership  only 
if:  (1)  Th6  new  rules  speed  up  the 
process  under  which  the  Secretary 
determines  whether  to  allow  those 
institutions  to  participate  in  the  tide  IV, 
HEA  programs,  or  (2)  provide 
uninterrupted  participation  for 
institutions  that  change  ownership. 
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However,  the  commenters  did  not 
believe  the  proposed  rules  would 
achieve  either  of  these  objectives. 

Comments  regarding  the 
consolidating  date  of  the  acquisition 
balance  sheet:  Several  commenters 
maintained  that  requiring  a 
consolidating  date  of  the  acquisition 
balance  sheet  would  be  unnecessary, 
expensive,  and  time  constmiing.  Some 
of  these  commenters  asserted  that  such 
a  requirement  would  limit  the 
marketability  of  institutions,  or  destroy 
the  value  of  small  institutions,  because 
it  would  require  an  institution  to  close 
its  books  as  of  the  acquisition  date  and 
have  a  complete  audit  performed, 
resulting  in  large  audit  costs  and  losses 
of  time.  According  to  one  of  the 
commenters,  these  costs  could  be 
avoided  for  a  publicly  traded 
corporation  if  the  Secretary  would  agree 
to  determine  financial  responsibility 
from  the  information  contained  in  the 
financial  statements  included  as  part  of 
the  corporation's  quarterly  reports  to  the 
SEC.  The  commenter  noted  that  these 
financial  statements  would  be  no  more 
than  90  days  old,  and  believed  that  the 
Secretary  could  rely  on  their  accuracy 
for  two  reasons:  the  SEC  levies  criminal 
penalties  against  corporations  that  file 
inaccurate  statements,  and  the 
statements  are  reviewed  by  an 
independent  CPA. 

Another  commenter  requested  the 
Secretary  to  clarify  how  the  current 
requirement  under  which  an  institution 
provides  an  audited  balance  sheet  when 
it  applies  for  a  change  of  ownership 
diners  from  the  proposed  requirement 
that  the  institution  submit  a 
consolidating  date  of  acquisition 
balance  sheet. 

Comments  containing  alternative 
proposals  for  institutions  undergoing  a 
change  in  otimership:  Several 
conunenters  suggested  that  an 
institution  undergoing  a  change  of 
ownership  that  meets  the  general 
requirements  should  be  exempt  from  the 
letter  of  credit  or  personal  financial 
guarantees  requirements  if  the 
institution  achieves  the  required  ratio 
acore  based  on  a  balance  sheet  audit  or 
an  audited  financial  statement  that 
covers  only  part  of  a  year.  The 
commenters  preferred  this  approach 
over  the  proposed  requirements  under 
which  the  Secretary  would  miiintain  the 
letter  of  credit  or  keep  in  place  the 
personal  financial  guarantees  until  the 
institution  completed  a  full  fiscal  year. 

One  commenter  offered  several  ways 
to  deal  with  changes  of  ownenhip. 
First,  the  commenter  suggested  that  the 
Secretary  charge  a  reasonable  fee  for 
processing  ch^ige  of  ownership 
applications,  believing  that  it  is  fair  to 


compensate  the  Secretary  for 
committing  trained  staff  to  process 
application  requests  timely.  Moreover, 
the  commenter  opined  that  this 
suggestion  woilld  eliminate  frivolous 
and  unqualified  requests.  Second,  the 
commenter  believed  that  the  Secretary 
should  examine  applications  from 
existing  ownera  purchasing  existing 
institutions  difiierently  from  new  owners 
with  no  experience  in  the  school 
business  entering  the  business.  In  either 
case,  the  commenter  argued  that  the 
Secretary  should  approve  a  change  of 
ownership  request  without  interrupting 
the  acquired  institution's  title  IV,  HEA 
program  funds  if  the  owner  satisfies 
certain  conditions.  For  an  existing 
owner,  the  owner  must  demonstrate  that 
he  or  she  has  managed  an  institution 
participating  in  the  tide  IV,  HEA 
programs  to  the  highest  standards. 
According  to  the  commenter,  the 
owner's  ciurent  institution  must  have: 
(1)  A  low  cohort  default  rate  (20  percent 
or  lower),  (2)  an  excellent  job  placement 
rate  (80  percent  or  more),  (3)  less  than 
1  percent  audit  exceptions,  (4)  been  in 
business  for  five  years  or  more,  and  (5) 
resolved  any  actions  taken  by  the 
Secretary,  an  accrediting  agency,  or  the 
State. 

For  a  new  owner  purchasing  an 
existing  institution,  the  commenter 
suggested  that  the  Secretary  (1)  require 
that  owner  to  submit  a  letter  of  credit  (or 
cash)  for  an  amount  equal  to  three 
months  of  the  amount  of  title  IV,  HEA 
program  funds  that  the  institution 
received  in  the  prior  year,  and  (2)  limit 
any  increase  in  the  amount  of  tide  IV. 
HEA  program  funds  the  institution 
receives  during  its  first  12  months  under 
new  ownership  to  10  percent  over  the 
amount  the  institution  received  in  the 
prior  year. 

Another  commenter  suggested 
lowering  the  percentage  of  the  letter  of 
credit,  asserting  that  no  business 
acquiring  an  institution  could  possibly 
post  a  letter  of  credit  for  50  percent  of 
the  tide  rv,  HEA  program  funds  that  the 
institution  would  receive. 

Finally,  a  commenter  from  a 
proprietary  institution  suggested  that 
the  Secretary  coidd  establish  standards 
for  the  Equity  and  Primary  Reserve 
ratios  for  institutions  that  change 
ownership  that  are  higher  than  the 
standards  established  for  participating 
institutions. 

Comments  regarding  other  change  of 
ownership  issues:  A  commenter 
requested  that  the  Secretary  clarify 
whether  the  proposed  requirements  for 
an  institution  undergoing  a  change 
would  eliminate  the  current  provision 
under  which  that  institution  is 
provisionally  certified. 


Another  commenter  inquired  whether 
the  excluded  transactions  described 
imder  §  600.31(e)  woidd  continue  to 
exempt  an  institution  from  the  change 
of  ownership  provisions  under 
proposed  §668.175. 

One  commenter  argued  that  it  was 
erroneous  to  assume  that  a  change  of 
ownerahip  results  in  a  change  of 
control,  liie  compienter  believed  that  a 
change  of  ownership  occurs  when  a 
corporation  releases  a  majority  of  its 
stock  on  the  market.  However,  the 
commenter  reasoned  that  a  change  of 
control  does  not  occur  if  a  large  number 
of  shareholders  acquire  that  stock  since 
no  shareholder  acquires  a  controlling 
interest.  Moreover,  the  commenter 
concluded  the  Secretary  should  not 
require  a  financial  statement  audit  or 
surety  if  the  corporation  was  financially 
responsible  before  such  an  event 
because  the  financial  condition  of  the 
corporation  does  not  change  as  a  result 
of  this  event.  Therefore,  the  commenter 
suggested  that  the  Secretary  amend 
proposed  §668. 175(a)  so  that  it  applies 
oidy  to  a  change  of  ownership  that 
results  in  a  new  person  or  entity 
exercising  substantial  control  over  the 
institution,  or  if  the  institution's 
financial  statement  is  afiiscted  by  the 
change. 

Comments  regarding  additional 
locations:  Several  conunentere  opposed 
the  proposal  under  which  the  Secretary 
could  require  personal  financial 
guarantees  or  letters  of  credit  for 
additional  locations  of  an  institution, 
arguing  that  it  is  inappropriate  to 
require  such  letters  or  guarantees  in  any 
situation  other  than  one  involving  past 
misconduct.  Moreover,  the  conunentere 
believed  that  the  Secretary  should  not 
consider  the  expansion  of  operations  as 
an  event  that  requires  heightened 
scrutiny. 

Anotner  commenter  added  that  it  was 
inappropriate  to  single  out  additional 
locations  for  heightened  scrutiny  since 
other  forms  of  expansion,  including  the 
rental  of  additional  buildings  or  the 
expansion  of  housing  or  research 
facilities,  could  have  an  equal  impact  cm 
an  institution's  financial  situation.  In 
any  event,  the  commenter  suggested  that 
the  guarantees  should  only  remain  in 
plai^  until  the  institution  demonstrates 
that  it  is  financially  responsible  and  that 
such  guarantees  should  not  exceed  50 
percent  of  the  amount  of  tide  IV,  HEA 
program  funds  that  would  be  received 
by  the  additional  location. 

One  commenter  asked  that  the 
Secretary  clarify  the  types  of  financial 
surety  that  would  be  required  for  an 
additional  location.  The  commenter 
stated  that  if  the  surety  was  limited  to 
personal  financial  guarantees,  a  publicly 
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traded  corporation  could  not  add 
locations,  because  shareholders  who  are 
purely  investors  would  also  be  required, 
but  would  refuse,  to  provide  peraonal 
guarantees.  Therefore,  the  commenter 
recommended  that  the  Secretary  accept 
instead  irrevocable  letters  of  credit. 

Another  commenter  suggested  that 
decisions  regarding  additional  locations 
should  be  made  by  accrediting  agencies 
in  accordance  with  the  regulations 
contained  in  §602.27.  Under  this 
suggestion,  if  the  accrediting  agency 
determines  that  an  institution  is 
administratively  capable  and  financially 
responsible,  then  the  institution  would 
be  allowed  to  open  the  additional 
location  without  any  other  restrictions. 
If  the  accrediting  agency  determines 
otherwise,  then  the  institution  wotdd 
not  be  allowed  to  open  that  location 
even  if  the  institution  is  willing  to 
provide  a  surety. 

A  commenter  asserted  that  it  was 
important  to  describe  the  conditions 
under  which  the  Secretary  would  draw 
upon  a  siu^ty  provided  when  an 
institution  adds  an  additional  location, 
because  these  conditions  will 
profoundly  affect  the  cost  of  the  stirety. 
In  particular,  the  commenter  asked 
whether  the  Secretary  woidd  draw  upon 
the  surety  only  if  an  institution  closed, 
or  imder  other  cinnunstances,  and 
whether  the  amount  drawn  would  be 
the  amount  equal  to  impaid  refunds  and 
improperly  disbursed  tide  IV,  HEA 
program  funds,  or  some  other  amoimt. 

Discussion:  The  Secretary  thanks  the 
commenters  for  their  suggestions  and 
recommendations  under  this  Part,  but 
notes  that  several  issues  raised  by  the 
commenters  relating  to  institutional 
participation,  application  and 
certification  procedures,  and  additional 
locations  fall  beyond  the  scope  of  the 
proposed  financial  responsibility 
regulations.  ConsequenUy,  the  Secretary 
could  not  amend  the  applicable  sections 
of  the  regulations  that  address  those 
areas  and  procedures.  Moreover, 
because  changes  to  those  areas  and 
procedures  will  likely  affect  how  the 
Secretary  determines  whether 
institutions  imdergoing  a  change  of 
ownerahip  are  financially  responsible, 
and  to  harmonize  any  new  financial 
standards  with  those  changes,  the 
Secretary  will  delay  promulgating  final 
financial  responsibility  regulations  for 
those  institutions.  In  the  meantime,  the 
financial  responsibility  of  an  institution 
that  undergoes  a  change  of  ownership 
will  be  determined  under  current 
regulations  and  administrative 
procedures. 

Changes:  The  Secretary  withdraws  the 
provisions  under  proposed  §  668.175 
that  an  institution  imdergoing  a  change 


in  ownership  would  be  financially 
responsible  only  if  the  persons  or 
entities  acquiring  an  ownership  interest 
in  that  institution  provide  peraonal 
financial  guarantees  or  lettera  of  credit. 
The  Secretary  will  in  the  futiu«  propose 
regulations  regarding  changes  of 
ownenhip  and  other  related  issues. 

Final  Regulatory  Flexibility  Analjrais 

The  Secretary  has  determined  that  a 
substantial  number  of  small  entities  are 
likely  to  experience  significant 
economic  impacts  from  this  regulation. 
Thus,  the  Regidatory  Flexibilify  Act 
(RFA)  required  that  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the 
economic  impact  on  small  entities  be 
performed  and  that  the  analysis,  or  a 
summary  thereof,  be  published  in  the 
Notice  of  Proposed  Rulemaking.  The 
[RFA  was  performed  and  a  sununary 
was  published  in  the  Notice  of  Proposed 
Rulemaking  for  this  rule.  This  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
discusses  the  comments  received  on  the 
IRFA  and  fulfills  die  other  RFA 
requirements. 

tlie  Department  of  Education  has  a 
long  history  of  providing  compliance 
assistance  to  institutions  participating 
in  the  Tide  IV,  HEA  programs,  in  the 
form  of  guidance,  training,  and  access  to 
staff  for  individualized  assistance.  The 
Department  will  provide  similar  support 
to  institutions  in  implementing  this  new 
rule.  This  assistance  fulfills  the  letter 
and  the  spirit  of  the  RFA  requirement 
that  this  assistance  is  provided  to  small 
entities. 

Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  on  the  IRFA, 
a  Summary  of  the  Assessmmt  of  die 
Department  of  Such  Issues,  and  a 
Statement  of  Any  Changes  Made  in  the 
Proposed  Rule  as  a  Rawiilt  of  Such 
Comments 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  invited  comments  on  the 
IRFA,  particidarly  comments  on  the 
definition  of  small  entities,  the 
estimation  of  the  number  of  institutions 
likely  to  experience  economic  impacts, 
and  the  estimated  costs  of  alternative 
demonstrations  of  financial 
responsibilify.  No  comments  were 
received  on  these  issues,  but  other 
conunents  on  the  RFA  and  small  entities 
were  received.  These  conunents  are 
disctissed  here. 

Comments:  Many  commenters  from 
the  proprietary  sector  maintained  that 
the  Secretary  had  not  met  the  burden  of 
proof  required  in  the  RFA  regarding  the 
E)epartment's  reasons  for  taking  action. 

Discussion:  The  RFA  requires  the 
Secretary  to  publish  a  description  of  the 
reasons  why  action  by  the  Department 


was  taken  and  a  succinct  statement  of 
the  objectives  of,  and  legal  basis  for,  the 
final  rule.  In  the  next  section  of  this 
FRFA  and  in  the  preamble,  the 
Secretary  describes  why  the  Department 
took  action.  The  Secretary  believes  this 
explanation  satisfies  the  RFA 
reouirements. 

Changes:  None. 

Comments:  A  commenter  representing 
proprietary  institutions  questioned  the 
manner  in  which  the  firet  KPMG  study 
was  conducted.  The  commenter 
believed  that  small  business  interests 
were  not  considered  since  no 
representatives  of  small  proprietary 
institutions  were  among  those 
institutional  representatives  that 
assisted  with  the  firat  KPMG  study. 
Moreover,  the  commenter  asserted  that 
this  omission,  as  well  as  the  fact  that  the 
Secretary  did  not  consider  the 
comments  submitted  by  a  group  of  CPAs 
on  behalf  of  proprietary  institutions 
regarding  the  first  KPMG  report, 
violated  the  requirement  in  the  RFA  that 
the  Secretary  confer  with 
representatives  of  small  businesses. 

Discussion:  The  Secretary  has 
conferred  extensively  with 
representatives  of  all  types  of 
postsecondary  institutions  throughout 
the  period  of  this  rulemaking  process. 
This  consultation  goes  well  beyond  the 
RFA  reqiiirement  that  the  Secretary 
confer  with  representatives  before  the 
final  rule  is  published.  This 
consultation  is  evidenced  by  the  bet 
that  the  group  of  CPAs  to  whom  this 
commenter  referred  had  received  the 
firat  KPMG  report  when  that  report  was 
in  its  draft  st^e,  and  had  time  to 
consider  and  provide  extensive 
comments  on  that  draft  report.  The 
Secretary  distributed  a  draft  of  that 
report  to  all  sectora,  including 
representatives  of  small  proprietary 
institutions.  The  comments  received 
were  considered  ceirefully  by  the 
Department  and  KPMG  before  the 
August  1996  KPMG  report  was  issued, 
and  considered  again  before  the  NPRM 
was  published.  During  the  comment 
period  on  this  rule,  the  Secretary  had 
extensive  discussions  with  the 
postsecondary  communify,  as  discussed 
in  the  preamble.  These  discussions 
included  several  representatives  of 
small  for-profit  and  small  non-profit 
institutions. 

Changes:  None. 

Comments:  Many  commentera  from 
proprietary  institutions  concluded  from 
the  discussion  in  the  IRFA  section  of  the 
NPRM  that  the  ratio  standards  are 
weighted  heavily  against  the  for-profit 
sector. 

Discussion:  The  Secretary  feels  that 
the  ratio  standards  are  correcdy  tailored 
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to  measure  financial  health  at  different 
institutions.  The  final  rule  has  been 
designed  so  that  institutions  across  all 
sectors  that  demonstrate  similar  levels 
of  financial  health  receive  similar 
scores.  Thus,  a  proprietary  institution 
that  earns  a  score  of  2.0  wUl  have 
approximately  the  same  level  of 
financial  health  as  a  non-profit 
institution  with  the  same  score.  As 
discussed  in  the  IRFA,  the  estimates  of 
the  number  of  institutions  experiencing 
economic  impacts  used  in  that  analysis 
were  based  on  the  best  informaUon 
available  at  that  time.  That  information 
came  from  a  judgmental  sample  of 
financial  statements  in  which 
financially  weak  institutions  were 
intentionally  over-sampled  in  order  to 
provide  as  clear  a  picture  as  possible  of 
these  institutions.  The  estimates 
contained  in  this  FRFA  were  obtained 
from  a  non-judgmental  sample  of 
institutions  and  thus  represent 
improved  estimates  of  the  number  of 
institutions  likely  to  experience 
economic  impacts.  It  is  true  that 
institutions  in  the  proprietary  sector  are 
more  Likely  to  experience  negative 
economic  impacts  from  this  rule.  The 
degree  to  which  a  higher  proportion  of 
proprietary  institutions  do  not  attain 
passing  scores  is  consistent  with  the 
lower  levels  of  financial  health  in  that 
sector  evidenced  by  the  audited 
financial  statements  analyzed  by  the 
Department  and  KPMG. 

Changes:  The  FRFA  contains 
improved  estimates  of  the  number  of 
institutions  likely  to  experience 
economic  impacts.  These  estimates  are 
based  on  a  larger  and  non-judgmental 
sample. 

Comments:  Several  commenters  from 
proprietary  institutions  asserted  that  the 
proposed  standards  favor  Urge  or 
publicly  traded  corporations  at  the 
expense  of  small  and  new  institutions. 
Other  commenters  believed  that  many 
small  institutions  with  good  educational 
and  compliance  records  that  pass  the 
current  standards  would  fail  the 
proposed  standards.  The  conmienters 
opined  that  this  outcome  points  to  a 
flaw  in  the  manner  in  which  the 
methodology  treats  small  institutions. 
An  accountant  for  a  proprietary 
institution  argued  that  because  the 
proposed  methodology  does  not  provide 
an  adjustment  for  size,  it  is  unfair  to 
compare  an  institution  with  $10  million 
in  tuition  revenue  to  an  institution  with 
$500,000  in  tuition  revenue  by  applying 
the  same  standards  and  criteria  to  both 
institutions. 

Discussion:  As  discussed  elsewhere  in 
the  preamble,  the  final  methodology 
does  account  for  the  size  of  the 
institution  by  using  ratios  that  consider 


an  institution's  financial  strength  in 
relation  to  certain  characteristics  of  the 
institution.  It  is  estimated  that  between 
105  and  165  small  institutions  that  pass 
the  current  standards  would  fail  the 
new  standards.  The  Secretary  believes 
that,  based  on  this  more  comprehensive 
and  acciuate  measure,  these  institutions 
have  a  sufficiently  poor  financial  . 
condition  to  warrant  additional 
oversight  of  the  Federal  funds 
administered  by  these  institutions, 
irrespective  of  their  educational  and 
compliance  records. 

Changes:  None. 

Comments:  A  commenter  representing 
private  non-profit  institutions  asserted 
that  the  letter  of  credit  alternative  was 
not  fisasible  for  small,  frugal  institutions 
that  are  twtion-driven.  The  commenter 
suggested  that  these  institutions  should 
not  be  required  to  provide  letters  of 
credit,  or  that  only  those  institutions 
that  have  audit  or  program  review 
liabilities  be  required  to  provide  a  letter 
of  credit.  Several  commenters  from  the 
proprietary  sector  stated  that  a  small 
institution  may  not  be  able  to  afford  the 
cost  of  obtaining  a  large  letter  of  credit, 
or  have  available  sufficiently  large 
credit  lines  to  secure  a  50  percent  letter 
of  credit.  The  commenters  stated  that  a 
more  equitable  alternative  would  be  for 
the  Secretary  to  expand  the  alternative 
methods  of  demonstrating  financial 
responsibility  for  small  entities  to 
include  a  provision  under  which  those 
entities  could  provide  a  letter  of  credit 
in  the  amount  of  five  percent  or  10 
percent  of  their  prior-year  title  IV,  HEA 
program  funds.  The  commenters  also 
recommended  that  for  all  institutions, 
an  alternative  should  be  the  provision  of 
a  letter  of  credit  Ln  an  amount  ranging 
from  five  percent  to  50  percent  of  the 
institution's  prior-year  title  IV  funds, 
tied  to  the  perceived  shortfoU  in  funds, 
or  to  the  operating  loss  that  triggered  the 
institution's  failure  to  meet  the 
standards. 

Discussion:  The  Secretary 
understands  that  small  (and  large) 
institutions  that  are  in  poor  financial 
condition  may  have  difficulty  obtaining 
a  50  percent  letter  of  credit.  This 
requirement  is  only  imposed  on 
institutions  whose  ability  to  continue 
operations  is  highly  uncertain. 
Furthermore,  there  are  other  alternatives 
by  which  institutions  can  continue  to 
participate  in  the  title  IV,  HEA  programs 
without  posting  a  50  percent  letter  of 
credit  For  instance,  institutions  can 
participate  under  provisional 
certification  by  posting  a  10  percent 
letter  of  credit.  Other  alternative 
methods  were  considered  and  rejected, 
including  the  alternatives  described  by 


the  commenters.  These  alternatives  are 
discussed  earlier. 

Changes:  This  final  rule  contains  the 
zone  alternative,  under  which 
financially  weak  institutions  may 
continue  to  participate  without  posting 
a  letter  of  credit. 

Comments:  Several  commenters 
representing  proprietary  institutions 
believed  that  personal  financial 
guarantees  are  unfair  and  arbitrary, 
because  the  guarantees  would  expose 
the  owners  of  small  &mily  businesses  to 
the  loss  of  personal  assets,  including 
their  homes  and  savings. 

Discussion:  The  proposed  alternative 
of  providing  personal  financial 
guarantees  was  intended  to  provide 
owners  with  additional  options,  and 
was  available  at  the  discretion  of  the 
owner  of  the  institution.  The  provision 
of  collateral  is  standard  operating 
practice  in  the  financial  sector  and  this 
proposed  alternative  was  offered  to 
provide  institutions  with  flexibility  in 
meeting  the  financial  responsibility 
standards.  The  Secretary  does  not  feel 
that  providing  an  alternative  that  can  be 
exercised  at  the  option  of  the  small 
business  owner  is  unfair  or  arbitrary. 
However,  the  resources  of  the 
Department  can  be  better  utilized  in 
administering  the  provision  associated 
with  the  zone  alternative  than  in 
administering  personal  financial 
guarantees. 

Changes:  The  personal  financial 
guarantee  alternative  has  been  removed 
from  the  final  rule. 

Description  of  the  Reasons  Why  Action 
by  the  Department  Was  Taken  and  a 
Succinct  Statement  of  the  ObiactiTes  of, 
and  Legal  Basis  for,  the  Final  Rule 

The  Secretary  is  directed  by  section 
498(b)  of  the  HEA  to  establish  that 
institutions  participating  in  title  IV, 
HEA  programs  are  financially 
responsible.  The  Department,  as  part  of 
its  regulatory  reinvention  process,  has 
analyzed  the  current  standards  for 
institutions  to  demonstrate  financial 
responsibility  and  found  that 
improvements  are  both  possible  and 
needed.  The  tests  of  financial 
responsibility  are  being  modified  so  that 
they  more  accurately  reflect  the 
financial  health  of  the  institutions 
participating  in  the  programs.  The 
modifications  provide  different  tests  for 
each  postsecondary  sector.  Institutions 
are  evaluated  according  to  standards 
appropriate  to  their  sector  and  financial 
practices  and  conditions.  More 
information  about  the  need  and 
justification  for  this  rule  can  be  found 
elsewhere  in  the  preamble. 
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Description  and  Estimate  of  the  Nnmber 
cf  Smell  Entities  to  Which  the  Proposed 
Rule  Will  Apply 

The  Secretary  has  applied  the  U.S. 
Small  Business  Administration  (SBA) 
Size  Standards  to  the  set  of  institutions 
that  will  be  affected  by  this  rule. 
Postsecondary  educational  institutions 
are  classified  in  the  Standard  Industry 
Classification  (SIC)  in  Major  Industry 
82 — ^Educational  Services.  Within  this 
SIC,  all  subclassifications  except  Flight 
Training  Schools  have  the  same 
criterion  for  qualifying  as  a  small 
business.  This  criterion  is  that  the 
business  have  total  «n"Uftl  revenue  less 
than  or  equal  to  $5  million.  Thus,  for 
the  purposes  of  analyzing  this 
regulation,  for-profit  and  non-profit 
businesses  with  total  Annual  revenue 
less  than  or  equal  to  $5  million  are 
considered  small  entities.  For  public 
institutions,  the  SBA  standard  is  that 
the  governmental  body  that  is 
responsible  for  the  institution  have  a 
population  less  than  50,000.  For 
instance,  a  postsecondary  vocational 
institution  that  is  operated  by  a  county 
with  a  population  under  50,000  would 
be  considered  a  small  governmental 
entity  using  the  SBA  Size  Standard. 

In  order  to  determine  the  number  of 
small  institutions  to  which  the  rule  will 
apply,  an  analysis  was  performed  using 
a  census  of  postsecondary  educational 
institutions.  This  census  is  named  the 
Integrated  Postsecondary  Educational 
Data  System  (IPEDS)  and  is  maintained 
by  the  U.S.  Department  of  Education's 
National  Center  for  Education  Statistics 
(NCES).  All  postsecondary  educational 
institutions  that  participate  in  the  tide 
IV,  HEA  programs  are  required,  as  a 
condition  of  participation,  to  fully 
participate  in  the  IPEDS  data 
collections.  The  last  year  for  which 
finance  data  were  collected  covered  the 
1993—94  academic  year.  These  data 
were  required  to  categorize  the 
institutions  by  their  total  revenue.  The 
actual  data  point  that  is  collected  is 
"Total  Current  Fund  Revenue,"  which 
is  used  as  a  proxy  for  Total  Revenue. 
The  differences  between  this  measure 
and  the  measure  used  by  SBA  are 
considered  negligible;  in  any  case,  this 
is  the  only  measure  available.  For  small 
governmental  entities,  data  on  the  size 
of  the  population  of  the  governing  body 
was  not  available  for  this  analysis. 
However,  a  decision  was  made  to  err  on 
the  side  of  including  more  institutions 
rather  than  run  the  risk  of  including  too 
few  in  the  "small"  category.  For  that 
reason,  any  public  institution  that  was 
controlled  at  any  level  below  that  of  a 


state  was  considered  a  small  institution 
for  this  part  of  the  analysis.  No 
adjustment  was  available  for  growth  or 
shrinkage  of  the  number  of  participating 
institutions.  However,  the  analysis 
shows  that  a  substantial  number  of 
small  entities  will  be  afiiected  by  the 
proposed  rule  and  no  adjustment  factor 
would  change  that,  so  the  question  of 
adjusting  to  current  program 
participation  levels  is  not  important  for 
the  determination  of  whether  a 
substantial  number  of  small  entities 
would  be  affected  by  the  proposed 
regulation. 

The  estimates  are  that  this  rule  will 
apply  to  1.690  small  for-profit  entities, 
660  small  non-profit  entities,  and  140 
small  governmental  entities.  The  RFA 
directs  that  these  small  entities  be  the 
sole  focus  of  the  Regulatory  Flexibility 
Analysis. 

Estimate  of  the  Number  of  Institutions 
Experiencing  Economic  Impacts  From 
the  Rule 

There  are  no  significant  adverse 
economic  impacts  of  these  regulations 
on  public  entities.  This  is  because 
public  entities  are  assumed  to  satisfy  the 
financial  responsibility  requirements  by 
virtue  of  their  backing  by  the  full  faith 
and  credit  of  the  State  or  other 
governmental  body  where  they  are 
located.  The  minimal  reporting 
requirements  contained  in  this  rule  for 
public  entities  to  establish  their  public 
status  do  not  represent  a  significant 
economic  impact.  It  is  estimated  that 
this  would  represent  four  hours  of  time 
per  institution.  Using  a  loaded  labor  rate 
of  $20.00  per  hour,  this  would  cost  each 
small  public  institution  $80.00.  This  is 
similar  to  the  paperwork  burden 
associated  with  die  current  rule  with 
regard  to  public  institutions,  so  no 
change  in  the  economic  impact  on  these 
entities  is  expected. 

The  small  for-profit  and  small  non- 
profit entities  that  would  experience 
adverse  economic  impacts  from  this  rule 
are  those  that  would  not  pass  the  new 
financial  responsibility  test  and  would 
be  required  to  provide  additional  siurety 
to  continue  participating  in  the  titie  IV, 
HEA  programs,  or  to  comply  with  the 
heightened  monitoring  required  of 
institutions. 

Any  institution  that  does  not  pass  the 
financial  ratio  test  can  post  a  leUer  of 
credit  worth  at  least  50  percent  of  its 
previous  year's  titie  IV,  HEA  program 
funds.  Institutions  that  use  this 
alternative  will  be  considered 
financially  responsible. 

Institutions  that  fail  the  financial  ratio 
test  can  post  a  letter  of  credit  worth  at 


least  10  percent  of  their  previous  year's 
titie  IV,  HEA  program  funds,  comply 
with  additional  reporting  requirements, 
provide  early  financial  audits  if 
requested,  and  participate  under 
reimbursement  or  one  of  the  cash 
monitoring  payment  methods. 
Institutions  that  use  this  alternative  will 
not  be  considered  financially 
responsible  and  will  be  provisionally 
certified  to  participate  in  the  programs. 

Institutions  that  fail  into  the  zone  can 
participate  by  complying  with 
additional  reporting  requirements, 
providing  early  financial  audits  if 
requested,  and  participating  imder 
reimbursement  or  one  of  the  cash 
monitoring  payment  methods. 
Institutions  in  the  zone  that  use  this 
alternative  will  be  considered 
financially  responsible.  This  alternative 
method  of  demonstrating  financial 
responsibility  for  institutions  in  the 
zone  is  available  for  only  three  out  of 
any  four  years.  An  institution  which 
was  in  the  zone  for  three  years  must 
pass  the  ratio  test  at  the  end  of  the  third 
year  or  it  will  be  considered  to  have 
failed  the  financial  ratio  test  and  must 
participate  under  one  of  the  alternatives 
described  above  (50  percent  letter  of 
credit,  dt  10  percent  letter  of  credit  with 
provisional  certification  and  heightened 
monitoring). 

The  Department  contracted  with 
KPMG  to  perform  an  analysis  of  the 
financial  tests  that  will  be  conducted  on 
audits  submitted  by  participating 
institutions.  Using  the  KPMG  sample  to 
infer  to  the  population,  the  following 
estimates  were  obtained.  An  estimated 
total  of  220-390  small  institutions  that 
failed  the  old  financial  responsibility 
test  would  have  passed  the  new  test  or 
been  eligible  for  the  zone  alternative, 
had  it  been  in  effect  during  this  period. 
For  these  institutions,  the  proposed 
changes  would  have  had  a  positive 
economic  impact  because  they  would 
have  been  spared  the  expense  of  an 
alternative  demonstration  of  financial 
responsibility.  At  the  same  time,  an 
estimated  total  of  280-415  small 
institutions  that  passed  the  old  financial 
responsibility  test  would  have  failed  or 
fallen  into  the  zone  under  the  new  test. 
For  these  institutions,  these  changes 
would  have  had  a  negative  impact 
because  they  would  have  had  to  go  to 
the  expense  of  posting  surety  or 
heightened  monitoring,  or  both,  as 
discussed  in  the  next  section.  A  fuller 
description  of  these  institutions,  broken 
down  by  the  type  of  oi^anization,  is 
presented  in  Table  1. 
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Table  1.  Estimated  Number  of  Institutions  Experienong  Economic  Impacts 


SlahJS  «Mth  regard  to  oU  and  new  inancial  reeponaibtMy  tests 


Otd  test  Pass.  New  Isat:  Pass  (no  aconomic  impact)  

OM  last  Pass.  New  (est:  Zone  (ac^erse  economic  impact)  

Otd  test:  Pass.  New  lest:  Fail  (adverse  economic  impact)  

Old  test:  Fail.  New  lest:  Pass  (positive  economic  impact)  , 

Old  test:  Fail.  New  test:  Zone  (poeitive  economic  impact)  

OW  test:  Fail.  New  test:  Fail  (possible  positive  economic  impact 


SmaNfor-proM 
institution 


1.30&-1.40e 

se%-7i% 

150-200 

6%-10% 

100-150 

4%  0% 

75-125 

75-125 

275-385 

12%-10% 


Medium  and 

large  for-profit 

institution 


75-125 

29%-63% 

1&-25 

e%-17% 

15-25 

e%-i7% 

10-20 

4%-13% 

5-15 

2%-10% 

30-60 

12%-33% 


Source:  Department  and  KPMG  analysis  from  sample  data. 


SmaH  non- 
profit institu- 
tion 


300-350 

50%-Sl% 

25-60 

4%-12% 

5-16 

1%-3% 

50-100 

8%— 23% 

20-40 

30-60 
5%-12% 


Medhim  and 
lar]Be  tor-profit 

instMulion 


875-950 

53%-€8% 

20-40 

1%-<3% 

10-20 

0%-1% 

400-450 

24%-32% 

50-100 

3%-7% 

50-100 

3%-7% 


Estimatas  of  Econoouc  Impacts 

The  economic  impact  of  the  new 
financial  tests  depends  on  the 
alternative  method  that  the  institution 
uses  to  continue  participating  in  the 
title  IV,  HEA  programs.  It  is  impossible 
to  determine  what  alternative  these 
entities  will  choose.  Of  course,  one 
alternative  that  is  available  to  entities  is 
to  discontinue  participation  in  the 
programs.  Using  the  economic  principle 
of  profit-maximization  (or  cost- 
minimization  for  non-profit  entitles), 
entities  that  would  choose  to 
discontinue  participation  have 
demonstrated  that  their  cost  of 
withdrawal  is  lower  than  their  cost  of 
these  alternative  methods  for 
demonstrating  financial  responsibility. 
Therefore,  these  costs  represent 
estimates  of  maximum  economic  costs 
associated  with  the  choice  of  alternative 
certification  or  withdrawal  from  the  title 
rV,  HEA  programs.  It  is  difficult  to 
determine  the  cost  of  withdrawal  fit>m 
participation  in  these  programs. 

Post  a  Letter  of  Credit  Equal  to  at  Least 
50  Percent  of  the  Institution's  Prior 
Year  Titk  IV,  HEA  Program  Funds 

The  cost  of  posting  a  letter  of  credit 
varies  according  to  the  particular 
financial  situation  of  the  institution 
employing  this  alternative.  The  cost  also 
depends  on  the  type  of  relationship  that 
the  institution  has  with  its  bank.  The 
costs  estimated  here  assume  that  the 
institution  has  no  relationship  with  a 
bank  that  would  allow  the  bank  to  rely 
on  its  institutional  knowledge  to  more 
accurately  determine  the  risk  of  having 
to  pay  out  the  letter  of  credit.  Thus,  the 
estimates  here  are  overstated  for  at  least 
some  institutions  that  have  such  a 
relationship  with  their  banks. 

For  the  purposes  of  this  analysis, 
costs  will  be  estimated  for  a  small 
institution  of  typical  size.  An  institution 
with  annual  tide  IV  revenue  of  $2 


million  would  be  required  to  post  a 
letter  of  credit  of  $1  million.  The 
bankers  representing  local,  regional,  and 
national  commercial  banks  contacted  by 
KPMG  stated  that  they  would  charge  a 
fee  of  between  0.75  percent  and  1.25 
percent  for  such  an  institution,  or 
between  $7,500  and  $12,500.  In 
addition,  the  bankers  stated  that  the 
institution  would  be  required  to 
collateralize  the  letter  of  credit.  Using 
an  opportunity  cost  of  the  collateral  of 
fotir  points  above  the  prime  rate  (12.5 
percent),  this  would  represent  an 
estimated  opportimity  cost  of  $125,0<X). 
The  bankers  indicated  that  the  fees  and 
requirements  would  be  similar  for  both 
proprietary  and  private  non-profit 
institutions. 

It  is  estimated  that  about  one-fifth  of 
the  institutions  that  fail  the  financial 
responsibility  test  will  choose  to  post  a 
50  percent  letter  of  credit.  This  estimate 
represents  the  best  professional 
judgment  of  Department  program  staff. 
Institutions  that  fail  the  old  and  new 
standards  and  are  already  participating 
with  this  alternative  will  not  experience 
an  economic  impact  from  this  provision. 
This  estimate  is  based  on  the 
assumption  that  none  of  the  institutions 
in  the  zone  will  choose  to  post  a  50 
percent  letter  of  credit,  since  the  other 
alternative  for  institutions  in  the  zone 
has  a  lower  economic  impact.  The  letter 
of  credit  alternative  is  available  for 
institutions  in  the  zone  under  the 
statute.  Some  institutions  may 
experience  different  economic  costs 
than  those  estimated  here  and  find  the 
50  percent  letter  of  credit  alternative 
more  attractive  than  the  other 
requirements  in  the  zone  alternative. 


Pest  a  Letter  of  Credit  Equal  te  at  Least 
10  percent  of  the  Inatitntien's  Prior 
Year  Title  IV  Funds  and  Participate 
Under  ProTisiooal  CerlillcatioB 

As  discussed  above,  the  costs  of 
securing  a  letter  of  credit  depend  on  the 
particular  financial  situation  of  the 
institution  and  the  type  of  relationship 
that  the  institution  has  with  its  bank. 

For  the  purposes  of  this  analysis, 
costs  will  be  estimated  for  a  small 
institution  of  typical  size.  An  institution 
with  annual  Title  IV  revenue  of  $2 
million  would  be  required  to  post  a 
letter  of  credit  of  $200,000.  The  bankers 
contacted  by  KPMG  stated  that  they 
would  charge  a  fee  of  between  0.75 
percent  and  1.25  percent  for  such  an 
institution,  or  between  $1,500  and 
$2,500.  In  addition,  the  bankers  stated 
that  the  institution  would  be  required  to 
collateralize  the  letter  of  credit.  Using 
an  opportimity  cost  of  the  collateral  of 
four  points  above  the  prime  rate  (12.5 
percent),  this  would  represent  an 
estimated  opportunity  cost  of  $25,000. 
The  bankers  indicated  that  the  fees  and 
requirements  would  be  similar  for  both 
proprietary  and  private  non-profit 
institutions. 

It  is  estimated  that  about  four-fifths  of 
the  institutions  that  fail  the  financial 
responsibility  test  will  choose  to  post  a 
10  percent  letter  of  credit.  This  estimate 
represents  the  best  professional 
judgment  of  Department  program  staff. 
Institutions  that  fail  the  old  and  new 
standards,  and  are  already  participating 
with  this  alternative,  will  not 
experience  an  economic  impact  from 
this  provision. 

Additional  Reporting 

Institutions  that  fail  the  financial 
responsibility  ratio  test  or  use  the  zone 
alternative  to  demonstrate  financial 
responsibility  will  be  required  to  report 
significant  adverse  financial  or  oversight 
events  to  the  Department  It  is  estimated 
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that  about  one-fifth  of  institutions  using 
the  zone  alternative  will  have  an 
average  of  1.5  events  per  year  that  they 
would  have  to  report  to  the  Department. 
It  is  estimated  that  about  one-third  of 
institutions  that  fail  the  ratio  test  will 
have  an  average  of  two  events  per  year 
that  they  would  have  to  report  to  the 
Department. 

Reporting  each  event  is  expected  to 
take  about  15  minutes.  Using  a  loaded 
labor  rate  of  $20.00  per  hour,  reporting 
each  event  will  cost  the  institutions 
$5.00.  An  estiniated  one-fifth  of  the 
institutions  using  the  zone  alternative 
will  experience  an  average  economic 
impact  of  $7.50.  An  estimated  one- third 
of  the  institutions  that  fail  the  ratio  test 
will  experience  an  average  economic 
impact  of  $10.00. 

These  estimates  represent  the  best 
professional  judgment  of  Department 
program  staff. 

Early  Submission  of  Audits 

Institutions  that  fail  the  financial 
responsibility  ratio  test  or  use  the  zone 
alternative  to  demonstrate  financial 
responsibility  may  be  required  to  submit 
early  financial  audits  to  the  Department, 
at  the  Department's  discretion.  It  is 
expected  that  these  institutions  will  be 
required  to  submit  these  audits  within 
60  days  of  the  end  of  the  fiscal  year.  It 
is  estimated  that  the  Department  will 
exercise  that  discretion  for  about  one- 
half  of  the  institutions  using  the  zone 
alternative,  and  about  two-thirds  of  the 
institutions  that  fail  the  ratio  test. 

The  only  economic  impact 
institutions  will  experience  from  being 
required  to  submit  their  audited 
financial  statements  early  is  any  higher 
fees  that  may  be  charged  to  the 
institutions  by  their  auditors.  KPMG 
researched  the  types  of  fees  that  a 
national,  regional  and  local  accounting 
firm  would  typically  charge  for  this 
service.  It  was  estimated  that  a  small 
institution  with  about  $2.5  million  in 
total  revenue  and  one  campus  would  be 
charged  between  $6,000  and  $8,000  in 
additional  fees  for  a  combined  financial 
and  compliance  audit  performed  in 
January  or  February.  The  accounting 
firms  also  stated  that  institutions  with 
fiscal  years  that  do  not  end  on  December 
31  would  probably  not  be  subiect  to 
additional  fees  as  long  as  they  receive 
sufficient  advance  notice  of  this 
requirement. 

Cash  Monitoring,  Type  1 

Institutions  that  are  required  to  obtain 
tide  rV.  HEA  program  funds  through  the 
first  type  of  cash  monitoring  will  be 
required  under  §  668.162(e)(1)  to  credit 
students'  accounts  before  drawing 
federal  funds.  The  institution's 


compliance  audit  will  contain 
verification  that  this  did  occur 
throughout  the  year.  There  is  no 
additional  paperwork  associated  with 
this  option.  There  will  be  some  minimal 
one-time  costs  associated  with  changing 
from  the  advance  payment  method  to 
this  payment  method.  It  is  difficult  to 
estimate  what  changing  payment 
systems  might  cost  since  it  would  vary 
depending  on  the  administrative 
structvue  of  the  institution.  It  is 
expected  that  it  might  take  a  small 
institution  an  estimated  40  hours  to 
reprogram  its  financial  system  and  make 
other  adjustments.  Using  a  loaded  labor 
rate  of  $50.00  per  hour  for  this  type  of 
technical  work,  the  estimated  economic 
impact  is  $2,000.  Since  institutions  are 
expected  to  credit  students'  accounts 
and  draw  federal  funds  in  the  same 
banking  day.  there  should  be  no 
borrowing  costs  associated  with  this 
payment  method.  Under  the  advance 
payment  system,  institutions  are 
allowed  to  keep  up  to  $250  in  interest 
earned  from  depositing  federal  funds  in 
advance  of  disbursing  it  to  students. 
Institutions  that  are  no  longer  able  to 
participate  on  advance  payment  would 
lose  the  portion  of  that  $250  they  were 
able  to  earn. 

It  is  estimated  that  about  three-fourths 
of  the  institutions  participating  under 
the  zone  alternative  will  be  placed  on 
this  level  of  cash  monitoring.  It  is 
estimated  that  about  five-eighths  of 
institutions  who  fail  the  ratio  test  and 
participate  under  the  10  percent  letter  of 
credit  alternative  will  be  placed  on  this 
level  of  cash  monitoring. 

Institutions  that  fail  the  old  and  the 
new  test  of  financial  responsibility  and 
participate  under  provisional 
certification  may  experience  a  positive 
economic  benefit  frxim  this  provision. 
Under  current  rules,  institutions  can 
only  participate  under  the  current 
reimburaement  system.  To  the  degree 
that  these  institutions  are  allowed  to 
participate  using  a  less  stringent  type  of 
cash  monitoring  than  that  available 
under  current  rules,  they  will 
experience  a  positive  economic  benefit. 

Cash  Monitoring,  Tjrpe  2 

Institutions  that  are  required  to  obtain 
tide  rV,  HEA  program  funds  through  the 
second  type  of  cash  monitoring  will  be 
required  under  §  668.162(e)(2)  to  credit 
students'  accounts  and  provide  some 
dociunentation  of  students  and  amounts 
before  receiving  federal  fimds.  The 
Institution's  compliance  audit  will 
contain  verification  that  this  did  occur 
throughout  the  year.  Institutions  will  be 
required  to  document  students  and 
amounts  and  submit  this  to  the 
Department  This  is  expected  to 


represent  about  one  hour  of  paperwork 
for  the  small  institution  and  cost  about 
$20.00  using  a  loaded  labor  rate  of 
$20.00  per  hour.  As  discussed  above, 
there  will  be  some  one-time  costs 
associated  with  changing  from  the 
advance  payment  method  to  this 
payment  method,  which  are  estimated 
at  $2,000.  Institutions  are  expected  to 
credit  students'  accounts  and  receive 
federal  funds  within  six  days. 
Institutions  will  be  receiving  some  or 
even  all  of  the  federal  funds  in  the  form 
of  student  charges,  so  they  are  not 
expected  to  be  required  to  borrow  the 
entire  amount  of  the  delayed  funds. 
However,  they  will  experience  the  . 
economic  impact  of  not  having  the 
opi>ortimity  to  use  these  funds  for  that 
six-day  period.  The  opportimity  cost  of 
capital  is  estimated  here  at  the 
borrowing  rate.  It  is  assumed  that 
institutions  in  such  a  situation  could 
obtain  a  short-term  loan  at  their  bank  for 
an  aimual  interest  rate  of  prime  plus 
four  points,  or  about  12.5  percent.  This 
yields  an  economic  cost  of  about  $2,000 
per  million  dollars  of  tide  IV,  HEA 
program  funds  received  annually.  As 
discussed  above,  institutions  would  also 
lose  up  to  $250  in  interest  fees  on 
advance  payments  they  may  have  been 
earning. 

It  is  estimated  that  about  one-eighth  of 
the  institutions  participating  under  the 
zone  alternative  will  be  placed  on  this 
type  of  cash  monitoring.  It  is  estimated 
that  about  one-eighth  of  the  institutions 
who  fail  the  ratio  test  and  participate 
under  the  10  percent  letter  of  credit 
alternative  will  be  placed  on  this  type 
of  cash  monitoring. 

Institutions  that  fail  the  old  and  the 
new  tests  of  financial  responsibility  and 
participate  under  provisional 
certification  may  experience  a  positive 
economic  benefit  from  this  provision. 
Under  current  rules,  institutions  can 
only  participate  under  the  current 
reimbursement  system,  under 
§  668.162(d).  To  the  degree  that  these 
institutions  are  allowed  to  participate 
using  a  less  stringent  type  of  cash 
monitoring  than  that  available  under 
current  practice,  they  will  experience  a 
positive  economic  benefit. 

Reimbursement 

Institutions  that  are  required  to  obtain 
tide  IV,  HEA  program  funds  through  the 
current  reimbursement  system  will  be 
required  to  credit  students'  accounts 
and  provide  supporting  documentation 
to  the  Department  before  receiving 
federal  funds.  The  institution's 
compliance  audit  will  contain 
verification  that  this  did  occur 
throughout  the  year.  Institutions  will  be 
required  to  compile  the  paperwork  and 
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submit  this  to  the  Department.  This  is 
expected  to  represent  about  five  hours 
of  paperwork,  that  will  cost  about  $100 
using  a  loaded  labor  rate  of  $20.00  per 
hour.  As  discussed  above,  there  will  be 
some  one-time  costs  associated  with 
changing  from  the  advance  payment 
method  to  this  payment  method,  which 
are  estimated  at  S2,000.  Institutions  are 
expected  to  credit  students'  accotints 
and  be  reimbiused  with  federal  funds 
within  24  banking  days.  As  discussed  in 
more  detail  above,  there  is  an  economic 
cost  of  not  having  the  use  of  those  funds 
for  that  24  day  period,  which  is 
estimated  at  $8,000  per  million  dollars 
of  tide  rv,  HEA  funds  received 
annually.  As  discussed  above, 
institutions  would  also  lose  up  to  $250 
in  interest  fees  on  advanced  payments 
they  may  have  been  earning. 


It  is  estimated  that  about  one-eighth  of 
the  institutions  participating  under  the 
zone  alternative  will  be  placed  on 
reimbursement.  It  is  estimated  that 
about  one-fourth  of  the  institutions  who 
fail  the  ratio  test  and  participate  under 
the  10  percent  letter  of  credit  alternative 
will  be  placed  on  reimbursement. 

Optional  Disclomre  in  Audited 
Financial  Statement  of  HEA 
Institutional  Grants 

Institutions  that  would  otherwise  fail 
or  be  required  to  use  the  zone 
alternative  that  wish  to  have  their  HEA 
institutional  grants  excluded  from  the 
calculation  of  their  ratios  would  be 
required  to  have  the  amount  of  the  HEA 
institutional  grant  disclosed  in  a  note  to 
their  financial  statements,  or  in  a 
separate  attestation.  KPMC  researched 


the  types  of  fees  that  a  national,  regional 
and  local  accounting  firm  would 
typically  charge  for  this  service.  It  was 
estimated  that  a  small  institution  with 
about  $2.5  million  in  total  revenue  and 
one  campus  would  be  charged  about 
$300  for  this  information  disclosed  as  a 
note  to  the  financial  statements,  and 
between  $2,000  and  $3,000  if  the 
institution  chose  to  have  this  disclosed 
as  a  separate  attestation.  It  is  assiuned 
that  institutions  will  choose  the  note 
disclosiue  due  to  its  lower  cost. 

It  was  not  possible  to  estimate  the 
number  of  institutions  that  could  be 
able  to  take  advantage  of  this  option, 
since  these  data  were  not  available  from 
the  audited  financial  statements 
analyzed  here. 


Table  2.— Summary  of  Estimated  Adverse  Economic  Impacts  on  Small  Entities 


Action  ^  al  actions  are  required  o(  aR  insti- 
tutions) 


Institutions  that  fait  the  ratio  test 


Institutions  using  the  zone  alternative 


50  percent  letter  of  credK  .. 
10  percent  letter  of  credtt  .. 

Additional  reporting „. 

Earty  submission  of  audits 
Cash  monitoring,  type  1 

Cash  monitoring,  type  2 


Reimburaeinent 


Optional  disclosure  of  HEA  iratitutional  grants 


One-fifth  of  institutions  will  pay  fees  of  $7,500 
to  $12,500  per  million,  plus  estimated  op- 
portunity cost  of  $125,000  per  million. 

Four-fifths  of  Institutions  will  pay  fees  of 
$7,500  to  $12,500  per  million,  plus  est>- 
mated  opportunity  cost  of  $125,000  per  mil- 
lion. 

One-lt>ird  of  institutions  will  have  average  pa- 
permxk  costs  of  about  $10. 

Two-thirds  of  institutions  will  have  increased 
audit  costs  of  between  $6,000  and  $8,000. 

Five-eighths  of  institutions  who  tail  tt>e  ratio 
test  and  participate  under  the  1 0  percent  let- 
ter of  credit  altemative  will  have:  costs  of 
changing  payment  system  of  about  $2,000; 
and  loss  of  interest  revenue  up  to  $250. 

One-eighth  of  institutions  wfK>  fail  the  ratio  test 
and  participate  under  \he  10  percent  letter 
of  credit  altemative  will  have:  paperwork 
costs  of  $20;  costs  of  changing  payment 
system  of  about  $2,000;  borrowing  costs  (or 
opportunity  cost  of  capital)  of  about  $2,000 
per  million  ctollars  of  Title  IV  furtds  received; 
and  toss  of  interest  revenue  up  to  $250. 

One-fourth  of  Institutions  wtio  fail  the  ratk>  test 
and  participate  under  ttie  10  percent  letter 
of  credit  altemative  wiN  have:  paperwork 
costs  of  $100;  costs  of  changing  payment 
system  of  atxxjt  $2,000;  bonowing  costs  (or 
opportunity  cost  of  capMaf)  of  about  $8,000 
per  millton  dollars  of  Title  IV  funds  received. 

Institutions  that  initially  tail  but  emptoy  optional 
disctosure  to  raise  score  into  zona. 

An  unknown  numtwr  of  institutions  will  have 
an  economc  impact  of  $300. 


No  institutions  eligit>le  for  the  zone  altemative 
are  expected  \o  post  letters  of  credit. 

No  Institutions  eligit>le  for  the  zone  altemative 
are  expected  to  post  letters  of  credit 


One-fifth  of  instituttons  will  have  average  pa- 
perwork costs  of  atx>ut  $7.50. 

Ofie^alf  of  institutions  will  have  increased 
audit  costs  of  between  $6,000  to  $8,000. 

Three-fourths  of  institutions  wiH  have:  costs  of 
changing  payment  system  of  atXHJt  $2,000; 
and  toss  of  interest  revenue  up  to  $250. 


One-eighth  of  institutions  will  have:  paperwork 
costs  of  $20;  costs  of  changing  payment 
system  of  about  $2,000;  borrowing  costs  (or 
opportunity  cost  of  capital)  of  at>out  $2,000 
per  million  dollars  of  Title  IV  funds  received; 
and  toss  of  interest  revenue  up  to  $250. 


One-eighth  of  institutions  will  have:  papenwork 
costs  of  $100;  costs  of  changing  payment 
system  of  about  $2,000;  borrowing  costs  (or 
opportunity  cost  of  capitaO  of  about  $8,000 
per  millton  dollars  of  Titie  IV  funds  received. 


Institutions  ttiat  initially  fall  into  the  zone  but 
emptoy  optional  dractosure  to  raise  score  to 
passing. 

An  unknown  nunit>er  of  institutions  wNI  have 
an  economk;  impact  of  $300. 


NOTE;  AM  of  the  figures  in  this  table  are  estimates.  The  prevtous  discusston  provUes  a  complete  explanation  of  how  these  estimates  were 
made. 
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Description  of  Significant  Alternatives 
Which  Accomplish  the  Stated 
Objectives  of  Applicable  Statutes  and 
Which  Minimize  Any  Significant 
Econimiic  Impact  of  the  Final  Rule  on 
Small  Entities 

While  the  Department  considered 
altemative  means  of  satisfying  many 
specific  provisions,  as  discussed  in  the 
Analysis  of  Comments  and  Changes  to 
this  final  rule,  there  are  no  other 
significant  alternatives  that  would 
satisfy  the  same  legal  and  ptolicy 
objectives  while  minimizing  the  impact 
on  small  entities.  The  factual,  policy, 
and  legal  reasons  for  selecting  the 
altemative  adopted  in  the  final  rule. 

The  adopted  approach  balances 
regidatory  reform  values  and  improved 
accountability  in  a  reasonable  fashion. 
Consistent  with  the  Secretary's 
Regulatory  Relief  Initiative, 
participating  institutions  are  subject  to 
the  minimum  requirements  that 
adequately  protect  the  Federal  fiscal 
interest.  A  substantial  number  of 
institutions  will  experience  a  reduced 
regulatory  burden  as  a  result  of  these 
rules.  The  Secretary  believes  that  the 
proposed  approach  is  the  least 
complicated  and  burdensome  for  small 
(and  large)  entities  involved  in  the 
administration  of  the  titie  IV,  HEA 
programs  while  still  allowing  for  the 
proper  protection  of  the  Federal  fiscal 
interest  and  the  interests  of  students  and 
their  parents. 

For  the  purposes  of  performing  this 
regidatory  flexibility  analysis,  the 
altemative  of  "no  action"  could  be 
considered  a  significant  altemative.  If 
the  Secretary  did  not  undertake  any 
action  in  this  area,  small  (and  large) 
entities  would  not  experience  the 
economic  impacts  imposed  by  this 
regidation.  However,  as  described  in  the 
preamble  to  this  final  rule,  the  Secretary 
believes  that  this  action  is  required  to 
further  Department  initiatives  and  to 
better  protect  the  Federal  fiscal  interest. 
This  is  disciissed  further  in  the  next 
section. 

Why  Each  One  of  the  Other  Significant 
AltematiTes  to  the  Rule  Considered  by 
the  Department  Which  AAct  the 
Impact  on  Small  Entities  Was  Rejected 

The  Department  considered  many 
alternatives  to  this  nde.  Significant 
alternatives  that  were  considered  but 
determined  not  to  meet  the  policy 
objectives  are  discussed  in  die  next 
section.  The  policy  objectives  for  this 
nde  are  discussed  at  length  in  the 
preamble.  These  various  alternatives 
might  have  had  an  effect  on  the  impact 
on  small  entities  to  the  degree  that  they 
might  have  led  to  a  difierent  result  from 


the  ratio  test.  Some  of  these  alternatives 
are  discussed  at  greater  length 
elsewhere  in  the  Analysis  of  Comments 
and  Changes. 

Case-by-Case  Precipitous  Closure 
Altemative 

The  Department  considered 
performing  a  case-by-case  analysis  of 
institutions  that  marginally  failed  the 
regulatory  standard  (i.e.,  the  composite 
score  standard)  to  determine  if  they 
were  in  danger  of  closing  precipitously. 
This  alternative  was  rejected  for  several 
reasons.  This  altemative  would  have 
required  significantiy  more  resources 
than  the  Department  has  available  for 
such  an  activity  and  woidd  have  been 
difficult  to  enforce.  This  altemative 
could  have  conceivably  reduced  the 
impact  on  small  entities,  if  there  was 
additional  information  not  available  in 
the  ratio  approach  that  would  have  led 
an  individualized  analysis  to  determine 
that  the  institution  was  not  in  danger  of 
precipitously  closing.  However,  the 
fairness  of  such  a  system  could  be 
siispect  and  the  policy  goal  of  having  a 
fair  rule  that  is  known  and  consistentiy 
applied  would  have  been  undermined. 
In  addition,  the  Secretary  believes  that 
the  ratio  analysis  takes  the  total 
financial  condition  into  accmmt,  so  that 
it  would  be  an  exceedingly  rare  event 
for  an  institution  with  a  very  low  score 
to  have  sufficient  financial  strength  to 
warrant  continued  participation.  The 
zone  altemative  chosen  employs  as 
much  case-by-case  treatment  as  the 
Department  considers  appropriate  and 
manageable.  The  altemative  chosen 
gives  the  case  management  teams  some 
discretion  with  regard  to  the  stringency 
of  the  additional  monitoring  that  will  be 
required. 

Continuous  Improvement  Zone 
Altemative 

The  De{>artment  considered  requiring 
institutions  to  demonstrate  continuous 
improvement  to  be  eligible  to  use  the 
zone  altemative.  This  altemative  was 
rejected  for  several  reasons.  In  such  a 
system,  an  institution  would  be  required 
to  have  a  score  that  was  continuously 
rising.  For  instance,  an  institution  with 
a  score  of  1.1  would  have  to  score 
higher  in  the  subsequent  year  in  order 
to  be  able  to  use  the  zone  altemative  in 
a  second  year.  The  Secretary  believes 
that  the  final  score  accurately  reflects 
the  institution's  financial  health.  A 
continuous  improvement  model  would 
mean,  for  instance,  that  two  institutions 
with  a  score  of  1.3  would  be  treated 
difierenUy  depending  on  their  scores 
the  previous  year.  An  institution  with  a 
score  of  1.3  in  the  current  year  that 
scored  a  1.0  the  previous  year  would 


have  demonstrated  improvement  while 
the  institution  that  scored  1.3  in  both 
years  would  not  have  demonstrated 
improvement,  leading  to  difierent 
regulatory  results.  The  policy  goal  of 
treating  institutions  in  a  similar 
situation  equitably  would  not  have  been 
satisfied  if  a  continuous  improvement 
model  were  chosen.  The  zone 
altemative  chosen  does  require 
institutions  to  demonstrate 
improvement,  in  that  institutions  must 
score  at  or  above  the  regidatory  standard 
by  the  end  of  the  third  year.  In  addition, 
this  option  would  add  to  the  complexify 
of  administering  the  rule. 

Secondary  Analysis 

The  Department  considered  various 
t)rpe8  of  secondary  analysis  for 
institutions  that  marginally  failed  the 
ratio  test  One  type  of  secondary 
analysis  that  was  considered  was  to 
calculate  some  additional  ratios  and 
assign  bonus  points  for  institutions  with 
high  values  in  these  additional  ratios. 
These  alternatives  were  rejected  for 
several  reasons.  Extensive  analysis  of 
the  audited  financial  statements  did  not 
uncover  any  additional  ratios  that 
provided  sufficient  useful  information 
about  cm  institution's  financial 
condition,  such  as  the  secondary  reserve 
ratio  or  a  ratio  of  equity  to  expenses. 
Other  ratios  were  rejected  because  they 
lent  themselves  to  manipulation,  such 
as  cash  flow  ratios  or  ciurent  ratios. 
Some  ratios  were  rejected  because  they 
could  not  be  calciUated  for  all 
institutions,  such  as  the  Viabilify  ratio 
or  a  debt  service  ratio. 

Personal  Financial  Guarantees 

The  Department  considered  allowing 
institutions  to  demonstrate  financial 
responsibilify  by  providing  personal 
financial  guarantees  at  their  option.  This 
altemative  was  proposed  in  the  NPRM, 
but  rejected  for  several  reasons.  This 
proposed  altemative  was  not  considered 
to  be  desirable  by  the  communify.  The 
resources  that  the  Department  would 
have  devoted  to  administering  this 
altemative  were  determined  to  be  better 
employed  in  managing  the  zone 
altemative. 

Requiring  Institutions  Only  To  Pass  the 
Ratio  Test  for  Most  Years 

The  Department  considered  a 
methodology  by  which  institutions 
would  have  only  been  required  to  pass 
the  ratio  test  in  two  of  three  years,  or  in 
three  of  four  years.  This  altemative  was 
rejected  for  several  reasons.  Such  a 
methodology  would  have  allowed  an 
institution  to  marginally  pass  for  two 
yeare,  while  failing  miserably  the  third 
jrear.  However,  an  analysis  of  data  of 
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closed  institutions  indicates  that 
institutions  that  fail  the  ratio  test  should 
not  be  allowed  to  continue  to  participate 
mthout  some  additional  surety  to 
protect  the  Federal  interest 

Analysis  of  Information  Not  on  General 
Purpose  Audited  Financial  Statements 

The  Department  considered  including 
information  that  was  not  available  on 
audited  financial  statements.  This 
alternative  was  rejected  for  several 
reasons.  The  Department  does  not  have 
sufficient  resources  to  determine  the 
veracity  of  unaudited  information  that 
institutions  would  have  provided  imder 
this  alternative,  such  as  enrollment  data 
or  similar  types  of  information.  The 
Department  did  consider  requiring 
certain  types  of  information  that  could 
have  been  attested  to  by  the  institution's 
auditor  and  disclosed  in  a  note  to  the 
audited  financial  statement.  KPMG 
advised  the  Department  about  the  types 
of  information  that  could  be  audited, 
and  it  was  determined  that  the  types  of 
information  that  could  have  been 
attained  using  this  method,  combined 
with  the  difficulties  in  implementing  a 
note  disclosure,  would  not  provide 
sufficient  additional  information 
beyond  that  contained  in  the  ratio 
methodology  chosen. 

Conclusion 

The  Secretary  concludes  that  a 
substantial  number  of  small  entities  are 
likely  to  experience  significant  adverse 
economic  impacts  from  the  proposed 
rule,  ofiiset  by  significant  positive 
economic  effects  on  a  slightly  smaller 
number  of  small  entities.  As  discussed 
in  the  section  referring  to  the  cost- 
benefit  assessment  of  this  proposed  rule 
pursuant  to  Executive  Order  12866,  the 
Secretary  has  concluded  that  the  costs 
are  justified  by  the  benefits.  In  this  case, 
the  benefits  are  reduced  Federal  fiscal 
liabilities  as  well  as  improved  service  to 
students  participating  in  the  tiUe  IV, 
HEA  programs. 

Paperwork  Reduction  Act  of  1995 

Sections  66«.171(c),  668.172(c)(5). 
668.174(b)(2)(i),  668.1 75(d)(2)(ii). 
668.175(f)(2)(iii).  and  668.175(g)(2)(i) 
contain  information  collection 
requirements.  As  reqiiired  by  .the 
Paperwork  Reduction  Act  of  1995,  the 
U.S.  Department  of  Education  has 
submitted  a  copy  of  these  sections  to 
OMB  for  its  review.  (44  U.S.C.  3504(h)). 

Assessment  of  Educational  Impact 

In  the  NPRM  published  September  20, 
1996,  the  Secretary  requested  comment 
on  whether  the  proposed  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 


gathered  by,  or  is  available  from,  any 
other  agency  or  authority  of  the  United 
States. 

Based  on  the  response  to  the  proposed 
rules  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  dociunent  do  not  require 
transmission  of  information  that  is  being 
gathered  by,  or  is  available  from,  any 
other  agency  or  authority  of  the  United 
States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://gcs.ed.gov/fedreg.htm 
http://www.ed.gov/new8.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Annoimcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Student  aid.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  14,  1997. 
Richard  W.  Riley, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.007  Federal  Supplemental 
Educational  Opportunity  Grant  Program: 
84.032  Federal  Family  Educational  Loan 
Program;  84.032  Federal  PLUS  Program; 
84.032  Federal  Supplemental  Loans  for 
Students  Program:  84.033  Federal  Work- 
Study  Program;  84.038  Federal  Perkins  Loan 
Program:  84.063  Federal  Pell  Grant  Program; 
84.069  Federal  State  Student  Incentive  Grant 
Program,  and  84.268  Direct  Loan  Program) 

The  Secretary  amends  part  668  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citatipn  for  part  668 
continues  to  read  as  follows: 


Authority:  20  U.S.C  1085. 1088, 1091, 
1092,  1094, 1099c  and  1141.  imless 
otherwise  noted. 

Subpart  B — Standards  for  Participation 
in  tha  Titia  IV,  HEA  Programs 

$668.13    [Anwndad] 

2.  Section  688.13  is  amended  by 
removing  paragraphs  (d)  and  (e),  and  by 
redesignating  paragraph  (f)  as  paragraph 
(d). 


$66&23    [An 

3.  Section  668.23  is  amended  by 
removing  paragraph  (f)  and 
redesignating  paragraphs  (g)  and  (h)  as 
paragraphs  (f)  and  (g),  respectively. 

Subpart  K— Cash  Managaniant 

4.  Section  668.162  is  amended  by 
revising  paragraph  (a)(1).  and  by  adding 
a  new  paragraph  (e)  to  read  as  follows: 

S  668.162    RaquMting  hinds. 

(a)  General.  (1)  The  Secretary  has  sole 
discretion  to  determine  the  method 
under  which  the  Secretary  provides  title 
rv.  HEA  program  funds  to  an 
institution.  In  accordance  with 
procedures  established  by  the  Secretary, 
the  Secretary  may  provide  funds  to  an 
institution  under  the  advance, 
reimbursement,  just-in-time,  or  cash 
monitoring  payment  methods. 
•        *        •        •        * 

(e)  Cash  monitoring  payment  method. 
Under  the  cash  monitoring  payment 
method,  the  Secretary  provides  tide  IV. 
HEA  program  funds  to  an  institution 
under  the  provisions  described  in 
paragraph  (e)(1)  or  (e)(2)  of  this  section. 
Under  either  paragraph  (e)(1)  or  (e)(2)  of 
this  section,  an  institution  must  first 
make  disbursements  to  students  and 
parents  for  the  amount  of  tide  IV.  HEA 
program  funds  that  those  students  and 
parents  are  eligible  to  receive,  before  the 
institution — 

(1)  Submits  a  request  for  funds  under 
the  provisions  of  the  advance  pajrment 
method  described  in  paragraph  (b)  of 
this  section,  except  that  the  institution's 
request  may  not  exceed  the  amoimt  of 
the  actual  disbursements  the  institution 
made  to  the  students  and  parents 
included  in  that  request;  or 

(2)  Seeks  reimbursement  for  those 
disbursements  imder  the  provisions  of 
the  reimbursement  payment  method 
described  in  paragraph  (d)  of  this 
section,  except  that  the  Secretary  may 
modify  the  documentation  requirements 
and  review  procedures  used  to  approve 
the  reimbursement  request. 

5.  Section  668.167  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 
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§666.167    FFEL  program  funds. 

•        •        •         •         • 

(f)  An  institution  placed  under  the 
cash  monitoring  payment  method.  The 
Secretary  may  require  an  institution  that 
is  placed  under  the  cash  monitoring 
described  under  paragraph  §  668.162(e). 
to  comply  with  the  disbursement  and 
certification  provisions  under  paragraph 
(d)  of  this  section,  except  that  the 
Secretary  may  modify  the 
documentation  requirements  and  review 
procedures  used  to  approve  the 
institution's  disbursement  or 
certification  request. 

6.  A  new  subpart  L  is  added  to  read 
as  follows: 

Subpart  I — Financial  RasponslbliHy 

668.171  General. 

668.172  Financial  ratios. 

668.173  Rehind  reserve  standards. 

668.174  Past  performance. 

668. 1 75  Alternative  standards  and 
requiremsnts. 

1668.171    Qanaral. 

(a)  Purpose.  To  begin  and  to  continue 
to  participate  in  any  tide  FV.  HEA 
program,  an  institution  must 
demonstrate  to  the  Secretary  that  it  is 
financially  responsible  under  the 
standards  established  in  this  subpart  As 
provided  under  section  498(c)(1)  of  the 
HEA.  the  Secretary  determines  whether 
an  institution  is  financially  responsible 
based  on  the  institution's  ability  to — 

(1)  Provide  the  services  described  in 
its  official  publications  and  statements; 

(2)  Administer  properly  the  tide  IV, 
HEA  programs  in  which  it  participates: 
and 

(3)  Meet  all  of  its  financial 
obligations. 

(b)  General  standards  of  financial 
responsibility.  Except  as  provided  under 
paragraphs  (c)  and  (d)  of  this  section, 
the  Secretary  considers  an  institution  to 
be  financially  responsible  if  the 
Secretary  determines  that — 

(1)  The  institution's  Equify,  Primary 
Reserve,  and  Net  Income  ratios  yield  a 
composite  score  of  at  least  1.5,  as 
provided  under  §668.172  and 
Appendices  F  and  G; 

(2)  The  institution  has  sufficient  cash 
reserves  to  make  required  refunds,  as 
provided  under  §  668.173; 


(3)  The  institutioB  is  current  in  its 
debt  payments.  An  institution  is  not 
current  in  its  debt  payments  if — 

(i)  It  is  in  violation  of  any  existing 
loan  agreement  at  its  fiscal  year  end,  as 
disclosed  in  a  note  to  its  audited 
financial  statements  or  audit  opinion;  or 

(ii)  It  fails  to  make  a  payment  in 
accordance  with  existing  debt 
obligations  for  more  than  120  days,  and 
at  least  one  creditor  has  filed  suit  to 
recover  funds  under  those  obligations; 
and 

(4)  The  institution  is  meeting  all  of  its 
financial  obligations,  including  but  not 
limited  to — 

(i)  Refunds  that  it  is  required  to  make 
under  §  668.22;  and 

(ii)  Repayments  to  the  Secretary  for 
debts  and  liabilities  arising  from  the 
institution's  participation  in  the  tide  IV, 
HEA  programs. 

(c)  Public  institutions.  The  Secretary 
considers  a  public  institution  to  be 
financially  responsible  if  the 
institution — 

(l)(i)  Notifies  the  Secretary  that  it  is 
designated  as  a  public  institution  by  the 
State,  local  or  municipal  government 
entity,  tribal  authority,  or  other 
government  entity  that  has  the  legal 
authority  to  make  that  designation;  and 

(ii)  Provides  a  letter  from  an  official 
of  that  State  or  other  government  entity 
confirming  that  the  institution  is  a 
public  institution;  and 

(2)  Is  not  in  violation  of  any  past 
performance  requirement  under 
§668.174. 

(d)  Audit  opinions  and  past 
performance  provisions.  Even  if  an 
institution  satisfies  all  of  the  general 
standards  of  financial  responsibility 
imder  paragraph  (b)  of  this  section,  the 
Secretary  does  not  consider  the 
institution  to  be  financially  responsible 
if — 

(1)  In  the  institution's  audited 
financial  statements,  the  opinion 
expressed  by  the  auditor  was  an 
adverse,  qualified,  or  disclaimed 
opinion,  or  the  auditor  expressed  doubt 
about  the  continued  existence  of  the 
institution  as  a  going  concern,  unless 
the  Secretary  determines  that  a  qualified 
or  disclaimed  opinion  does  not  have  a 
significant  bearing  on  the  institution's 
financial  condition;  or 

(2)  As  provided  under  the  past 
performance  provisions  in  §  668.174(a) 


and  (bXl).  the  institution  violated  a  title 
IV,  HEA  program  requiremeat,  or  the 
persons  or  entities  affiliated  %vith  the 
institution  owe  a  liability  for  a  violation 
of  a  tide  rv,  HEA  program  requirement 

(e)  Administrative  actions.  If  the 
Secretary  determines  that  an  institution 
is  not  financially  responsible  under  the 
standards  and  provisions  of  this  section 
or  under  an  alternative  standard  in 
§668.175,  or  the  institution  does  not 
submit  its  financial  and  compliance 
audits  by  the  date  permitted  and  in  the 
manner  required  under  §  668.23.  the 
Secretary  may — 

(1)  Initiate  an  action  under  subpart  G 
of  this  part  to  fine  the  institution,  or 
limit,  suspend,  or  terminate  the 
institution's  participation  in  the  tide  IV, 
HEA  programs:  or 

(2)  For  an  institution  that  is 
provisionally  certified,  take  an  action 
against  the  institution  under  the 
procedures  established  in  §668. 13(d). 

(Authority:  20  U.S.C.  1094  and  109ac  wd 
section  4  of  Pub.  L  95-452,  92  SUt  1101- 
1109) 

1668.172    FtoMndal  rMoa. 

(a)  Appendices  F  and  G,  ratio 

methodology.  As  provided  under 
Appendices  F  and  G  to  this  part,  the 
Secretary  determines  an  institution's 
composite  score  by — 

(1)  Calculating  the  result  of  its 
Primary  Reserve,  Equity,  and  Net 
Income  ratios,  as  described  imdor 
paragraph  (b)  of  this  section; 

(2)  Calculating  the  strength  factor 
score  for  each  of  those  ratios  by  using 
the  corresponding  algorithm; 

(3)  Calculating  the  weighted  score  for 
each  ratio  by  multiplying  the  strength 
factor  score  by  its  corresponding 
weighting  percentage; 

(4)  Summing  the  resulting  weighted 
scores  to  arrive  at  the  composite  score; 
and 

(5)  Rounding  the  comi>osite  score  to 
one  digit  after  the  decimal  point 

(b)  Ratios.  The  Primary  Reserve, 
Equity,  and  Net  Income  ratios  are 
defined  under  Appendix  F  for 
proprietary  institutions,  and  under 
Appendix  G  for  private  non-profit 
institutions. 

(1)  The  ratios  for  proprietary 
institutions  are: 
For  proprietary  institutions: 
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Primary  Reserve  ratio  - 

Equity  ratio  - 

Net  Income  ratio  - 


Adjusted  Equity 
Total  Expenses 
Modified  Equity 
Modified  Assets 
Income  Before  Taxes 
Total  Revenues 


(2)  The  ratios  for  private  non-profit 
institutions  are: 


Primary  Reserve  ratio ' 
Equity  Ratio ' 
Net  Income  ratio  - 


Expendable  Net  Assets 

Total  Expenses 
Modified  Net  Assets 

Modified  Assets 
Change  inUmestricted  Net  Assets 
Total  Unrestricted  Revenues 


(c)  Excluded  items,  hi  calculating  an 
institution's  ratios,  the  Secretary — 

(1)  Generally  excludes  extraordinary 
gains  or  losses,  income  or  losses  from 
discontinued  operations,  prior  period 
adjustments,  the  cumulative  effect  of 
changes  in  accounting  principles,  and 
the  effect  of  changes  in  accounting 
estimates: 

(2)  May  include  or  exclude  the  effects 
of  questionable  accounting  treatments, 
such  as  excessive  capitalization  of 
marketing  costs; 

(3)  Excludes  all  unsecured  or 
uncollateralized  related-party 
receivables; 

(4)  Excludes  all  intangible  assets 
defined  as  intangible  in  accordance  with 
generally  accepted  accounting 
principles;  and 

(5)  Excludes  from  the  ratio 
calculations  Federal  funds  provided  to 
an  institution  by  the  Secretary  under 
program  authorized  by  the  HEA  only 
if— 

(i)  In  the  notes  to  the  institution's 
audited  financial  statement,  or  as  a 
separate  attestation,  the  auditor 
discloses  by  name  and  CFDA  number, 
the  amount  of  HEA  program  funds 
reported  as  expenses  in  the  Statement  of 
Activities  for  the  fiscal  year  covered  by 
that  audit  or  attestation;  and 

(ii)  The  institution's  composite  score, 
as  determined  by  the  Secretary,  is  less 
than  1.5  before  the  reported  expenses 
arising  from  those  HEA  funds  are 
excluded  from  the  Primary  Reserve 
ratio. 

(Authority:  20  U.S.C  1094  and  1099c  and 
notion  4  of  Pub.  L.  95-452. 92  Sut  1101- 
1108) 


§668.173    Refund  rvMrve  i 

(a)  General.  The  Secretary  considers 
that  an  institution  has  sufficient  cash 
reserves  (as  required  under 

§  668.171(b)(2))  to  make  any  refunds 
required  under  §  668.22  if  the 
institution — 

(1)  Satisfies  the  requirements  of  a 
public  institution  under  §  668.171(c)(1); 

(2)  Is  located  in  a  State  that  has  a 
tuition  recovery  fund  approved  by  the 
Secretary  and  the  institution  contributes 
to  that  fund;  or 

(3)  Demonstrates  that  it  makes  its 
refunds  timely,  as  provided  under 
paragraph  (b)  of  this  section. 

(b)  Timely  refunds.  An  institution 
demonstrates  that  it  makes  required 
refunds  within  the  time  permitted  under 
§668.22  if  the  auditor(s)  who  conducted 
the  institution's  compliance  audits  for 
the  institution's  two  most  recenUy 
completed  fiscal  years,  or  the  Secretary 
or  a  State  or  guaranty  agency  that 
conducted  a  review  of  the  institution 
covering  those  fiscal  years — 

(1)  Did  not  find  in  the  sample  of 
student  records  audited  or  reviewed  for 
either  of  those  fiscal  years  that — 

(i)  The  institution  made  late  refunds 
to  5  percent  or  more  of  the  students  in 
that  sample.  For  purposes  of 
determining  the  percentage  of  late 
refunds  under  this  paragraph,  the 
auditor  or  reviewer  must  include  in  the 
sample  only  those  tiUe  IV,  HEA  program 
recipients  who  received  or  should  have 
received  a  refund  under  §668.22;  or 

(ii)  The  institution  made  only  one  late 
refund  to  a  student  in  that  sample;  and 

(2)  Did  not  note  for  either  of  those 
fiscal  years  a  material  weakness  or  a 
reportable  condition  in  the  institution's 
report  on  internal  controls  that  is  related 
to  refunds.  > 


(c)  Refund  findings.  Upon  a  finding 
that  an  institution  no  longer  satisfies  a 
refund  standard  under  paragraph  (a)(1) 
or  (2)  of  this  section,  or  that  the 
institution  is  not  making  its  refunds 
timely  under  paragraph  (b)  of  this 
section,  the  institution  must  submit  an 
irrevocable  letter  of  credit,  acceptable 
and  payable  to  the  Secretary,  equal  to  25 
percent  of  the  total  amount  of  tiUe  IV, 
HEA  program  refunds  the  institution 
made  or  should  have  made  during  its 
most  recently  completed  fiscal  year.  The 
institution  must  submit  this  letter  of 
credit  to  the  Secretary  no  later  than — 

(1)  Thirty  days  after  the  date  the 
institution  is  required  to  submit  its 
compliance  audit  to  the  Secretary  under 
§  668.23,  if  the  finding  is  made  by  the 
auditor  who  conducted  that  compliance 
audit;  or 

(2)  Thirty  days  after  the  date  that  the 
Secretary,  or  the  State  or  guaranty 
agency  that  conducted  a  review  of  the 
institution  notifies  the  institution  of  the 
finding.  The  institution  must  also  notify 
the  Secretary  of  that  finding  and  of  the 
State  or  guaranty  agency  that  conducted 
that  review  of  the  institution. 

(d)  State  tuition  recovery  funds.  In 
determining  whether  to  approve  a 
State's  tuition  recovery  fund,  the 
Secretary  considers  the  extent  to  which 
that  fund — 

(1)  Provides  refunds  to  both  in-State 
and  out-of-State  students; 

(2)  Allocates  all  refunds  in  accordance 
with  the  order  required  under  §  668.22; 
and 

(3)  Provides  a  reliable  mechanism  for 
the  State  to  replenish  the  fund  should 
any  claims  arise  that  deplete  the  fund's 
assets. 
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(Authority:  20  U.S.C  1094  and  1099c  and 
section  4  of  Pub.  L.  95-452,  92  Stat  1101- 
1109) 

1666.174    Past  performance. 

(a)  Past  performance  of  an  institution. 
An  institution  is  not  financially 
responsible  if  the  institution — 

(1)  Has  been  limited,  suspended, 
terminated,  or  entered  into  a  setUement 
agreement  to  resolve  a  limitation, 
suspension,  or  termination  action 
initiated  by  the  Secretary  or  a  giiaranty 
agency,  as  defined  in  34  CFR  part  682, 
Mrithin  the  preceding  five  years; 

(2)  In  either  of  its  two  most  recent 
compliance  audits  had  an  audit  finding, 
or  in  a  report  issued  by  the  Secretary 
had  a  program  review  finding  for  its 
current  fiscal  year  or  either  of  its 
preceding  two  fiscal  years,  that  resulted 
inthe  institution's  being  required  to 
repay  an  amoimt  greater  than  5  percent 
of  the  funds  that  the  institution  received 
under  the  tide  IV,  HEA  programs  diuing 
the  year  covered  by  that  audit  or 
program  review; 

(3)  Has  been  cited  during  the 
preceding  five  years  for  failure  to  submit 
in  a  timely  fashion  acceptable 
compliance  and  financial  statement 
audits  requited  under  this  part,  or 
acceptable  audit  reports  required  under 
the  individual  tide  IV,  HEA  program 
regulations;  or 

(4)  Has  failed  to  resolve  satisfactorily 
any  compliance  problems  identified  in 
audit  or  program  review  reports  based 
upon  a  final  decision  of  the  Secretary 
issued  pursuant  to  subpart  G  or  H  of  this 
part 

(b)  Past  performance  of  persons 
affiliated  with  an  institution.  (l)(i) 
Except  as  provided  under  paragraph 
(b)(2)  of  this  section,  an  institution  is 
not  financially  responsible  if  a  person 
who  exercises  substantial  control  over 
the  institution,  as  described  under  34 
CFR  600.30,  or  any  member  or  members 
of  that  person's  fiamily,  alone  or 
together — 

(A)  Exercises  or  exercised  substantial 
control  over  another  institution  or  a 
third-party  servicer  that  owes  a  liability 
for  a  violation  of  a  tide  IV.  HEA  program 
requirement;  or 

(B)  Owes  a  liability  for  a  violation  of 
a  tide  IV,  HEA  program  requirement; 
and 

(ii)  That  person,  family  member, 
institution,  or  servicer  does  not 
demonstrate  that  the  liability  is  being 
repaid  in  accordance  with  an  agreement 
Mdth  the  Secretary. 

(2)  The  Secretary  may  determine  that 
an  institution  is  financially  responsible, 
even  if  the  institution  is  not  otherwise 
financially  responsible  under  paragraph 
(b)(1)  of  this  section,  if— 


(i)  The  institution  notifies  the 
Secretary,  within  the  time  permitted    * 
and  in  the  manner  provided  under  34 
CFR  600.30,  that  the  person  referenced 
in  paragraph  (b)(1)  of  this  section 
exercises  substantial  control  over  the 
institution;  and 

(ii)  The  person  referenced  in 
paragraph  (b)(1)  of  this  section  repaid  to 
the  Secretary  a  portion  of  the  applicable 
liability,  and  the  portion  repaid  eqiials 
or  exceeds  the  greater  of — 

(A)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  third-party  servicer  that 
owes  the  liability  by  that  person  or  any 
member  or  members  of  that  person's 
family,  either  alone  or  in  combination 
with  one  another, 

(B)  The  total  percentage  of  the 
ownership  interest  held  in  the 
institution  or  servicer  that  owes  the 
liability  that  the  person  or  any  member 
or  members  of  the  person's  family, 
either  alone  or  in  combination  with  one 
another,  represents  or  represented  under 
a  voting  trust,  power  of  attorney,  proxy, 
or  similar  agreement;  or 

(C)  Twenty-five  percent,  if  the  person 
or  any  member  of  the  person's  fiamily  is 
or  was  a  member  of  the  board  of 
directors,  chief  executive  officer,  or 
other  executive  officer  of  the  institution 
or  servicer  that  owes  the  liability,  or  of 
an  entity  holding  at  least  a  25  percent 
ownership  interest  in  the  institution 
that  owes  the  liability;  or 

(iii)  The  applicable  liability  described 
in  paragraph  (b)(1)  of  this  section  is 
currently  being  repaid  in  accordance 
with  a  written  agreement  with  the 
Secretary;  or 

(iv)  The  institution  demonstrates  to 
the  satisfaction  of  the  Secretary  why — 

(A)  The  person  who  exercises 
substantial  control  over  the  institution 
should  nevertheless  be  considered  to 
lack  that  control;  or 

(B)  The  person  who  exercises 
substantial  control  over  the  institution 
and  each  member  of  that  person's  fiamily 
nevertheless  does  not  or  did  not 
exercise  substantial  control  over  the 
institution  or  servicer  that  owes  the 
liability. 

(c)  Ownership  interest.  (1)  An 
ownership  interest  is  a  share  of  the  legal 
or  beneficial  ownership  or  control  of,  or 
a  right  to  share  in  the  proceeds  of  the 
0{>eration  of,  an  institution,  an 
institution's  parent  corporation,  a  third- 
party  servicer,  or  a  third-party  servicer's 
parent  corporation.  The  term 
"ownership  interest"  includes,  but  is 
not  limited  to— 

(i)  An  interest  as  tenant  in  common, 
joint  tenant,  or  tenant  by  the  entireties; 

(ii)  A  partnership;  and 

(iii)  An  interest  m  a  trust 


(2)  The  term  "ownership  interest" 
does  not  include  any  share  of  the 
ownership  or  control  of,  or  any  right  to 
share  in  the  proceeds  of  the  operation  of 
a  profit-sharing  plan,  provided  that  all 
employees  are  covered  by  the  plan. 

(3)  The  Secretary  generally  considers 
a  person  to  exercise  substantial  control 
over  an  institution  or  third-party 
servicer  if  the  person — 

(i)  DirecUy  or  indirectly  holds  at  least 
a  20  percent  ownership  interest  in  the 
institution  or  servicer, 

(ii)  Holds,  together  with  othw 
members  of  his  or  her  family,  at  least  a 
20  percent  ownership  interest  in  the 
institution  or  servicer; 

(iii)  Represents,  either  alone  or 
together  with  other  persons  under  a 
voting  trust,  power  of  attorney,  proxy,  or 
similar  agreement,  one  or  more  persons 
who  hold,  either  individually  or  in 
combination  with  the  other  persons 
represented  or  the  person  representing 
them,  at  least  a  20  percent  ownership  in 
the  institution  or  servicer;  or 

(iv)  Is  a  member  of  the  board  of 
directors,  the  chief  executive  officer,  or 
other  executive  officer  of — 

(A)  The  institution  or  servicer;  or 

(B)  An  entity  that  holds  at  least  a  20 
percent  ownership  interest  in  the 
institution  or  servicer. 

(4)  The  Secretary  considers  a  member 
of  a  person's  family  to  be  a  parent, 
sibling,  spouse,  child,  spouse's  parent  or 
sibling,  or  sibling's  or  child's  spouse. 

(Authority:  20  U.S.C  1094  and  1099c  and 
section  4  of  Pub.  L  95-152.  92  Sut  1101- 
1109] 

1668.175    ANemaOve  standards  and 
lequirefnents. 

(a)  General.  An  institution  that  is  not 
financially  responsible  under  the 
general  standards  and  provisions  in 

§  668.171,  may  begin  or  continue  to 
participate  in  the  tide  IV.  HEA  programs 
by  qualifying  under  an  alternate 
standard  set  forth  in  this  section. 

(b)  Letter  of  credit  alternative  for  new 
institutions,  A  new  institution  that  is 
not  financially  responsible  solely 
because  the  Secretary  determines  that 
its  composite  score  is  less  than  1.5, 
qualifies  as  a  financially  responsible 
institution  by  submitting  an  irrevocable 
letter  of  credit,  that  is  acceptable  and 
payable  to  the  Secretary,  for  an  amount 
equal  to  at  least  one-half  of  the  amount 
of  tide  IV,  HEA  program  funds  that  the 
Secretary  determines  the  institution  will 
receive  during  its  initial  year  of 
participation.  A  new  institution  is  an 
institution  that  seeks  to  participate  for 
the  first  time  in  the  tide  IV,  HEA 
programs. 

(c)  Letter  of  credit  alternative  for 
participating  institutions.  A 
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participating  institution  that  is  not 
financially  responsible  either  because  it 
does  not  satisfy  one  or  more  of  the 
standards  of  fioancial  responsibility 
under  §668. 171(b),  or  because  of  an 
audit  opinion  described  under 
§  668.171(d),  qualifies  as  a  financially 
responsible  institution  by  submitting  an 
irrevocable  letter  of  credit,  that  is 
acceptable  and  payable  to  the  Secretary, 
for  an  amount  determined  by  the 
Secretary  that  is  not  less  than  one-half 
of  the  dUe  fV,  HEA  program  funds 
received  by  the  institution  during  its 
most  recently  completed  fiscal  year. 

(d)  Zone  altemaUve.  (1)  A 
participating  institution  that  is  not 
financially  responsible  solely  because 
the  Secretary  determines  that  its 
composite  score  is  less  than  1.5  may 
particip>ate  in  the  title  IV,  HEA  programs 
as  a  financially  responsible  institution 
for  no  more  than  three  consecutive 
years,  beginning  with  the  year  in  which 
the  Secretary  determines  that  the 
institution  qualifies  under  this 
alternative.  (i)(A)  An  institution 
qualifies  initially  under  this  alternative 
if.  based  on  the  institution's  audited 
financial  statement  for  its  most  recentiy 
completed  fiscal  year,  the  Secretary 
determines  that  its  composite  score  is  in 
the  range  from  1.0  to  1.4;  and 

(B)  An  institution  continues  to  qualify 
under  this  alternative  if,  based  on  the 
institution's  audited  financial  statement 
for  each  of  its  subsequent  two  fiscal 
years,  the  Secretary  determines  that  the 
institution's  composite  score  is  in  the 
Tange  from  1.0  to  1.4. 

(ii)  An  institution  that  qualified  under 
this  alternative  for  three  consecutive 
years  or  for  one  of  those  years,  may  not 
seek  to  qualify  again  under  this 
alternative  until  the  year  after  the 
institution  achieves  a  composite  score  of 
at  least  1.5,  as  determined  by  the 
Secretary. 

(2)  Under  this  zone  alternative,  the 
Secretary — 

(i)  Requires  the  institution  to  make 
disbursements  to  eligible  students  and 
parents  under  either  the  cash 
monitoring  or  reimbursement  payment 
method  described  in  §  668.162; 

(ii)  Requires  the  institution  to  provide 
timely  information  regarding  any  of  the 
following  oversight  and  financial 
events — 

(A)  Any  adverse  action,  including  a 
probation  or  similar  action,  taken 
against  the  institution  by  its  accrediting 
agency: 

(B)  Any  event  that  causes  the 
institution,  or  related  entity  as  defined 
in  the  Statement  of  Financial 
Accounting  Standards  (SFAS)  57,  to 
realize  any  liability  that  was  noted  as  a 
contingent  liability  in  the  institution's 


or  related  entity's  most  recent  audited 
financial  statement; 

(C)  Any  violation  by  the  institution  of 
any  loan  agreement; 

(D)  Any  failure  of  the  institution  to 
make  a  payment  in  accordance  with  its 
debt  obligations  that  results  in  a  creditor 
filing  suit  to  recover  funds  under  those 
obligations; 

(E)  Any  withdrawal  of  owner's  equity 
from  the  institution  by  any  means, 
including  by  declaring  a  dividend;  or 

(F)  Any  extraordinary  losses,  as 
defined  in  accordance  with  Accounting 
Principles  Board  (APB)  Opinion  No.  30. 

(iii)  May  require  the  institution  to 
submit  its  financial  statement  and 
compliance  audits  earlier  than  the  time 
specified  under  §  668.23(a)(4);  and 

(iv)  May  require  the  institution  to 
provide  information  about  its  ciirrent 
operations  and  futiue  plans. 

(3)  Under  the  zone  alternative,  the 
institution  must — 

(i)  For  any  oversight  or  financial  event 
described  under  paragraph  (d)(2)(ii)  of 
this  section  for  which  the  institution  is 
required  to  provide  information, 
provide  that  information  to  the 
Secretary  by  certified  mail  or  electronic 
or  facsimile  transmission  no  later  than 
10  days  after  that  event  occurs.  An 
institution  that  provides  this 
information  electronically  or  by 
facsimile  transmission  is  responsible  for 
confirming  that  the  Secretary  received  a 
complete  and  legible  copy  of  that 
transmission;  and 

(ii)  As  part  of  its  compliance  audit, 
require  its  auditor  to  express  an  opinion 
on  the  institution's  compliance  with  the 
requirements  under  the  zone  alternative, 
including  the  institution's 
administration  of  the  payment  method 
under  which  the  institution  received 
and  disbursed  tide  IV.  HEA  program 
funds. 

(4)  If  an  institution  fails  to  comply 
with  the  requirements  under  paragraphs 
(d)(2)  or  (3)  of  this  section,  the  Secretary 
may  determine  that  the  institution  no 
longer  qualifies  under  this  alternative. 

(e)  Transition  year  altemaUve.  A 
participating  institution  that  is  not 
financially  responsible  solely  because 
the  Secretary  determines  that  its 
composite  score  is  less  than  1.5  for  the 
institution's  fiscal  year  that  began  on  or 
after  July  1, 1997  but  on  or  before  Jime 
30, 1998,  may  qualify  as  a  financially 
responsible  institution  under  the 
provisions  in  §  668.15(b)(7),  (b)(8), 
(d)(2Hii),  or  (d)(3),  as  applicable. 

(f)  Provisional  certification 
alternative.  (1)  The  Secretary  may 
permit  an  institution  that  is  not 
financially  responsible  to  participate  in 
the  tide  IV,  HEA  programs  under  a 


provisional  certification  for  no  more 
than  three  consecutive  years  if — 

(i)  The  institution  is  not  financially 
responsible  because  it  does  not  satisfy 
the  general  standards  under  §  668.171(b) 
or  because  of  an  audit  opinion  described 
under  §  668.171(d);  or 

(ii)  The  institution  is  not  financially 
responsible  because  of  a  condition  of 
past  performance,  as  provided  under 
§  668.174(a),  and  the  institution 
demonstrates  to  the  Secretary  that  it  has 
satisfied  or  resolved  that  condition. 

(2)  Under  this  alternative,  the 
institution  must — 

(1)  Submit  to  the  Secretary  an 
irrevocable  letter  of  credit  that  is 
acceptable  and  payable  to  the  Secretary, 
for  an  amount  determined  by  the 
Secretary  that  is  not  less  than  10  pen»nt 
of  the  tide  IV,  HEA  program  funds 
received  by  the  institution  during  its 
most  recenUy  completed  fiscal  year; 

(ii)  Demonstrate  that  it  was  current  on 
its  debt  payments  and  has  met  all  of  its 
financial  obligations,  as  required  under 
§  668.171(b)(3)  and  (b)(4),  for  its  two 
most  recent  fiscal  years;  and 

(iii)  Comply  with  the  provisions 
under  the  zone  alternative,  as  provided 
under  paragraph  (d)(2)  and  (3)  of  this 
section. 

(3)  If  at  the  end  of  the  period  for 
which  the  Secretary  provisionally 
certified  the  institution,  the  institution 
is  still  not  financially  responsible,  the 
Secretary  may  again  permit  the 
institution  to  participate  under  a 
provisional  certification,  but  the 
Secretary — 

(i)  May  require  the  institution,  or  one 
or  more  persons  or  entities  that  exercise 
substantial  control  over  the  institution, 
as  determined  under  §  668.174(d),  or 
both,  to  submit  to  the  Secretary 
financial  guarantees  for  an  amount 
determined  by  the  Secretary  to  be 
sufficient  to  satisfy  any  potential 
liabilities  that  may  arise  from  the 
institution's  participation  in  the  tide  IV. 
HEA  programs;  and 

(ii)  May  require  one  or  more  of  the 
persons  or  entities  that  exercise 
substantial  control  over  the  institution, 
as  determined  imder  §668.1 74(d).  to  be 
joinUy  or  severally  liable  for  any 
liabilities  that  may  arise  from  the 
institution's  participation  in  the  tide  IV. 
HEA  programs. 

(g)  Provisional  certification  alternative 
for  persons  or  entities  owing  liabilities. 
(1)  The  Secretary  may  permit  an 
institution  that  is  not  financially 
responsible  because  the  persons  or 
entities  that  exercise  substantial  control 
over  the  institution  owe  a  liability  for  a 
violation  of  a  tide  IV,  HEA  program 
requirement,  to  participate  in  the  tide 
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rv,  HEA  programs  under  a  provisional 
certification  only  if — 

(i)(A)  The  persons  or  entities  that 
exercise  substantial  control,  as 
determined  under  §668. 174(d),  repay  or 
enter  into  an  agreement  with  the 
Secretary  to  repay  the  applicable 
portion  of  that  liability,  as  provided 
under  §  668.174(c)(2)(ii);  or 

(B)  The  institution  assiunes  that 
liability,  and  repays  or  enters  into  an 
agreement  with  the  Secretary  to  repay 
that  liability; 

(ii)  The  institution  satisfies  the 
general  standards  and  provisions  of 
financial  responsibility  under  §  668.171 
(b)  and  (d),  except  that  institution  must 
demonstrate  that  it  was  current  on  its 
debt  payments  and  has  met  all  of  its 


financial  obligations,  as  required  under 
§  668.171(b)(3)  and  (b)(4),  for  its  two 
most  recent  fiscal  years;  and 

(iii)  The  institution  submits  to  the 
Secretary  an  irrevocable  letter  of  credit 
that  is  acceptable  and  payable  to  the 
Secretary,  for  an  amount  determined  by 
the  Secretary  that  is  not  less  than  10 
percent  of  the  tide  IV,  HEA  program 
funds  received  by  the  institution  during 
its  most  recendy  completed  fiscal  year. 

(2)  Under  this  alternative,  the 
Secretary — 

(i)  Requires  the  institution  to  comply 
with  the  provisions  under  the  zone 
alternative,  as  provided  under 
paragraph  (d)(2)  and  (3)  of  this  section; 

(ii)  May  require  the  institution,  or  one 
or  more  persons  or  entities  that  exercise 


substantial  control  over  the  institution, 
or  both,  to  submit  to  the  Secretary 
financial  guarantees  for  an  amount 
determined  by  the  Secretary  to  be 
sufficient  to  satisfy  any  potential 
liabUities  that  may  arise  from  the 
institution's  participation  in  the  tide  IV, 
HEA  programs;  and 

(iii)  May  require  one  or  more  of  the 
persons  or  entities  that  exercise 
substantial  control  over  the  institution 
to  be  joindy  or  severally  liable  for  any 
liabilities  that  may  arise  from  the 
institution's  participation  in  the  tide  IV. 
HEA  programs. 

(Authority:  20  U.S.C.  1094  and  1099c  and 
section  4  of  Pub.  L.  95-452. 92  SUL  1101- 
1109) 

BIUJNQ  COW  40eO-01-P 
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(FR  Doc.  97-30859  FUed  11-24-97;  8:45  am] 
MUMQ  CODE  400O-O1-C 


Tuesday 
November  25,  1997 


Part  V 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

International  Conference  on 
Harmonisation;  Draft  Guidance  on 
Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  Drug 
SutMtances  and  New  Drug  Products: 
Chemical  Substances;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

R)od  and  Drug  Administration 
(Doctot  Na  »7D-044q 

International  Conference  on 
Harmonisation;  Draft  Guidance  on 
Specifications:  Test  Procedures  and 
-Acceptance  Criteria  for  New  Drug 
Substances  and  New  Drug  Products: 
Chemical  Substancaa 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


r:  The  Food  and  Drug 
Administiation  (FDA)  is  publishing  a 
draft  guidance  entitled  "Q6A 
Specifications:  Test  Procedures  and 
Acceptance  Criteria  for  New  E>rug 
Substances  and  New  Drug  Products: 
Chemical  Substances."  The  draft 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guidance  provides  guidance 
on  the  selection  of  test  procedures  and 
the  setting  and  justification  of 
acceptance  criteria  for  new  chemical 
drug  substances  and  new  drug  products 
produced  from  them.  The  draft  guidance 
is  intended  to  assist  in  the 
establishment  of  a  single  set  of  global 
specifications  for  new  drug  substances 
and  new  drug  products. 
DATES:  Written  comments  by  January  26, 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guidance  to  the  Dockets 
Management  Branch  [HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857.  Copies  of  the  draft  guidance  are 
available  from  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-627- 
4573. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guidance:  Eric  B. 
Sheinin.  Center  for  Drug  Evaluation 
and  Research  (HFD-800),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301- 
827-5918,  or 
Neil  D.  Goldman,  Center  for  Biologic 
Evaluation  and  Research  (HFM- 
416),  Food  and  Drug 
Administration,  8800  Ro(Jcville 
Pike,  Rockville.  MD  20852,  301- 
827-0377. 
Regarding  the  ICH:  Janet  J.  Showalter. 
Office  of  Health  Afiairs  (HFY-20). 


Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufactiirers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and ' 
Biologies  Evaluation  and  Research, 
FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frtim  each  otthe  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  July  1997,  the  ICH  Steering 
Conunittee  agreed  that  a  draft  guidance 
entitled  "Q6A  Specifications:  Test 
Procedures  and  Acceptance  Criteria  for 
New  Drug  Substances  and  New  Drug 
Products:  Chemical  Substances"  should 
be  made  available  for  public  comment. 
The  draft  guidance  is  the  product  of  the 
Quality  Exi>ert  Working  Group  of  the 
ICH.  Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Quality 
Expert  Working  Group.  A  related 
document  for  biotechnology  derived 
products  is  the  subject  of  a  separate 
Expert  Working  Group. 

m  accordance  with  Good  Guidance 
Practices  (62  FR  8961,  February  27, 


1997),  this  document  is  now  being 
called  a  guidance,  rather  than  a 
guideline. 

The  draft  guidance  provides  guidance 
on  the  selection  of  test  procedures  and 
the  setting  and  justification  of 
acceptance  criteria  for  new  drug 
substances  of  synthetic  chemical  origin, 
and  new  drug  products  produced  from 
them,  that  have  not  been  registered 
previously  in  the  United  States,  the 
European  Union,  or  Japan.  The  draft 
guidance  is  intended  to  assist  in  the 
establishment  of  a  single  set  of  global 
specifications  for  new  drug  substances 
and  new  drug  products.  » 

This  draft  guidance  represents  the 
agency's  current  thinking  on  the 
selection  of  test  procedures  and  the 
setting  and  justification  of  acceptance 
criteria  for  new  chemical  drug 
substances  and  new  drug  products.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

Interested  persons  may,  on  or  before 
January  26,  1998,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft  guidance. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  at  "http://www.fda.gov/ 
cder/guidance.htm". 

The  text  of  the  draft  guidance  follows: 

QCA  SpecificationK  Test  Procedum  and 
Acceptance  Criteria  for  New  Drug 
SniMtances  and  New  Omg  Products: 
Chendcal  Sobatanceai 
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2.2  Release  vs.  Shelf-Life  Acceptance 
Criteria 

2.3  In-Process  Tests 
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requirements  of  the  applicable  statute,  regulations, 
or  both. 
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Justification 
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3.1.2  Justification  of  Specifications 

3.2  Universal  Tests/Criteria 

3.2.1  New  Drug  Substances 

3.2.2  New  Drug  ProducU 

3.3  Specific  Tests/Criteria 

3.3.1  New  Drug  Substances 

3.3.2  New  Drug  ProducU 

4.  Glossary 

5.  References 

6.  Attachments:  Decision  Trees  *1  Through 
«8 

1.  latrodnction 

1.1  Specificationa 

A  specification  is  defined  as  a  list  of  tests, 
references  to  analytical  procedures,  and 
appropriate  acceptance  criteria  that  are 
numerical  Umits,  ranges,  or  other  criteria  for 
the  tests  described.  It  establishes  the  set  of 
criteria  to  which  a  drug  substance  or  drug 
product  should  conform  to  be  considered 
acceptable  for  its  intended  use. 
"Conformance  to  specifications"  means  that 
the  drug  substance  and/or  drug  product, 
when  tested  according  to  the  listed  analytical 
procedures,  will  meet  the  listed  acceptance 
criteria.  Specifications  are  binding  quality 
standards  that  are  agreed  to  between  the 
appropriate  governmental  regulatory  agency 
aiid  the  applicant 

SpecificatiiMia  are  one  part  of  a  total 
control  strategy  for  the  drug  substance  and 
drug  product  designed  to  ensure  product 
quanty  and  consistency.  Other  parts  of  this 
strategy  include  thorough  product 
characterization  during  development  upon 
which  specifications  are  based,  adherence  to 
good  manofacturing  practices  (GMPs),  and  a 
validated  manufacturing  process,  e.g.,  raw 
material  testing,  in-process  testing,  stabiUty 
testing. 

Specifications  are  chosen  to  confirm  the 
quality  of  the  drug  substance  and  drug 
product  rather  thm  to  establish  fiill 
characterization,  and  should  focus  on  those 
characteristics  found  to  be  useful  in  ensuring 
the  safety  and  efficacy  of  the  drug  substance 
and  drug  product. 

U  Directive  of  the  Guidance 

This  guidance  is  intended  to  assist,  to  the 
extent  possible,  in  the  establishment  of  a 
single  set  of  glo^  specifications  for  new 
drug  substances  and  new  drug  products,  h 
(Hwides  guidance  on  the  setting  and 
justification  of  acceptance  criteria  and  the 
selection  of  test  procedures  for  new  drug 
substances  of  synthetic  chemical  origin,  and 
new  drug  products  produced  hom  them,  that 
have  not  been  registered  previously  in  the 
United  States,  the  European  Union,  or  Japan. 


1.3  Scope  of  the  Guidance 

The  quality  of  drug  substances  and  drug 
products  is  determined  by  their  design, 
development,  in-process  controls.  GMP 
controU,  and  process  validation,  and  by 
specifications  applied  to  them  throughout 
development  and  manufacture.  This 
guidance  addresses  specifications,  i.e..  those 
tests,  procedures,  and  acceptance  criteria 
used  to  assure  the  quality  of  the  new  drug 
substance  and  new  drug  product  at  release 
and  during  shelf  life.  Specifications  are  an 
important  component  of  quality  assurance, 
but  are  not  its  only  component.  All  of  the 
considerations  listed  above  are  necessary  to 
ensure  consistent  production  of  drug 
sulMtances  and  drug  products  of  high  quaUty. 

This  guidance  addresses  only  the 
marketing  approval  of  new  drug  products 
(including  combination  products);  it  does  not 
address  drug  substances  or  drug  products 
during  the  cUnical  research  stages  of  drug 
development.  Biological/biotechnological 
products,  peptides,  oligonucleotides, 
radiopharmaceuticals,  fermentation  and 
semisynthetic  products  derived  therefrom, 
herbal  products,  and  crude  products  of 
animal  or  plant  origin  are  also  not  covered. 
A  sefMiate  ICH  guidance  addresses 
specifications,  tests,  and  procediues  for 
biotechnological/biological  products. 

Guidance  is  provided  with  regard  to 
acceptance  criteria  that  should  be  established 
for  all  new  drug  substances  and  new  drug 
products.  i.e.,  universal  acceptance  criteria, 
and  those  that  are  considered  specific  to 
individual  drug  substances  ancL'or  dos^e 
forms.  This  guidance  reflects  the  current  state 
of  the  art  at  the  time  it  has  been  wrinen.  and 
should  not  be  considered  all-encompassing. 
New  analytical  technology,  and 
modifications  to  existing  technology,  are 
continuously  being  developed.  Such 
technologies  should  be  used  when  justifiable. 

Dosage  forms  addressed  in  this  guidance 
include  solid  oral  dosage  forms,  Uquid  oral 
dosage  forms,  and  parenterals  (small  and 
large  voliune).  This  is  not  meant  to  be  an  all- 
inclusive  list,  or  to  limit  the  number  of 
dosage  forms  to  which  this  guidance  applies. 
The  dosage  forms  presented  serve  as  modeb 
that  may  be  applioible  to  other  dosage  forms 
that  have  not  been  discussed.  The  extended 
application  of  the  concepts  in  this  guidance 
to  other  dosage  forms,  e.g.,  inhalation  dneiyi 
forms  (powdm,  solutions,  etc),  topkal 
formulations  (creams,  ointments,  g^),  and 
transdnaal  systems,  is  encouraged. 


The  following  concepts  are  important  in 
the  development  and  setting  of  harmonized 
specifications.  They  are  not  univerMlly 
applicable,  but  each  should  tie  considmed  in 
particular  circumstances.  This  guidance 
presents  a  brief  definition  of  each  concept 
and  an  indication  of  the  circumstances  under 
which  it  ouy  be  applicable.  Generally, 
proposals  to  implement  these  concepts 
should  be  justified  by  the  applicant  and 
approved  by  the  appropriate  r^ulatory 
authority  before  Iwing  put  into  effect 
2.1  Penodic/Skip  Testing:  P«iodic  or  skip 
testing  is  the  fwrformance  of  specified  tests 
at  release  on  preselected  batches  and/or  at 
predetermined  intervals,  rather  than  on  a 


batch-to-batch  basis.  This  represents  s  less 
than  full  schedule  of  testing  and  should 
therefore  be  justified  and  presented  to  the 
regulatory  authority  prior  to  implementation. 
This  concept  may  be  applicable  to.  for 
example,  dissolution  (see  section  2.4). 
residual  solvents,  and  microbiological 
testing,  e.g.,  for  solid  oral  dosage  forms,  h  is 
recognized  that  only  limited  data  may  be 
available  at  the  time  of  submission  of  an 
application  (see  section  2.5).  This  concept 
may  therefore  sometimes  be  implemented 
posUpproval  in  accordance  with  GMP. 

2.2  Release  Vs.  Shelf-Life  Acceptance 
Criteria:  The  concept  of  different  acceptance 
criteria  for  release  vs.  shelf-life  specifications 
applies  to  drug  products  only;  it  pertains  to 
the  establishment  of  more  restrictive  criteria 
for  the  release  of  a  drug  product  than  are 
applied  to  the  shelf-life.  Examples  where  this 
may  be  appUcable  include  assay  and 
impurity  (degradation  product)  levels.  Id 
Japan  and  the  United  States,  this  concept 
may  only  be  applicable  to  inhouse  criteria. 
and  not  to  the  regulatory  release  criteria.  In 
the  European  Union,  there  is  a  regulatory 
raqtiirement  for  distiru:t  specifications  for 
release  and  for  shelf-life. 

2.3  In-Process  Tests:  In-process  tests  are  tests 
that  may  be  performed  during  the 
manufecttire  of  either  the  drug  sulietance  or 
drug  product,  rather  than  as  part  of  the 
formal  battery  of  tests  which  are  conducted 
prior  to  release.  In-process  tasU  that  are  used 
for  the  purpose  of  adjusting  process 
parameters  within  an  operating  range,  e.g., 
hardness  and  friabiUty  of  tablet  cores  that 
will  be  coated,  are  not  included  in  the 
specification.  Certain  tests  conducted  during 
the  manufacturing  process,  where  the 
acceptance  criterion  is  identical  to  or  tighter 
than  the  release  requirement  (e.g.,  pH  of  a 
solution),  may  be  acceptable  to  satisfy 
specification  requirements  when  the  test  is 
included  in  the  specification. 

2.4  Detign  and  Development  Considerationr. 
The  experience  and  data  accumulated  during 
the  development  of  a  new  drug  substance  or 
product  should  fonn  the  basis  for  the  setting 
of  specifications.  It  may  be  possible  to 
profKwe  excluding  or  replacing  certain  testa 
on  this  basis.  Some  examples  are: 

•  Microbiological  testing  for  drug 
substances  and  soUd  dosage  forms  that  have 
been  shown  during  devefopmeni  not  to 
support  micrt>bial  viability  or  growth. 

•  Bxtractables  from  product  containers 
where  it  has  been  reproducibly  shown  that 
either  no  extractables  are  found  in  the  drug 
product  or  the  levels  meet  accepted 
standards  for  safety. 

•  Particle  size  tasting  may  fell  into  this 
category,  may  be  performed  as  an  in-process 
test,  or  may  be  performed  as  a  release  test, 
depending  on  its  relevance  to  product 
performance. 

•  Dissolution  testing  for  immediate 
release  solid  oral  drug  products  made  from 
very  water  soluble  drug  substances  may  be 
replaced  by  disintegration  testing,  if  these 
products  have  been  demonstrated  during 
development  to  have  consistently  rapid  drug 
release  characteristics.  (See  Decision  trees 
#7(1)  tiuough  #7(4)). 

2.S  Limited  Data  Available  at  Filing:  It  is 
recognized  that  only  a  limited  amount  of  data 
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may  be  available  at  the  time  of  Hling,  which 
can  influence  the  process  of  setting 
acceptance  criteria.  As  a  result,  it  may  be 
necessary  to  propose  revised  acceptance 
criteria  as  additional  experience  is  gained 
with  the  manuhcture  of  a  particular  drug 
substance  or  drug  product  (example: 
acceptance  limits  for  aspecific  impurity). 
Ttw  basis  for  the  acceptance  criteria  at  the 
time  of  filing  will  focus  necessarily  on  safety 
and  efficacy. 

2.6  Parametric  Release:  Parametric  release 
can  be  used  as  an  operational  alternative  to 
routine  release  testing  for  the  drug  product. 
Sterility  testing  for  terminally  sterilized  drug 
products  is  one  example.  In  this  case,  the 
release  of  a  batch  is  based  on  results  from 
monitoring  specific  parameters,  e.g.. 
temperature  and  pressure,  during  the 
terminal  sterilization  phase(s)  of  drug 
product  manufacturing.  These  parameters 
can  gniBrally  be  more  accurately  controlled 
■nd  maMured,  so  that  they  are  more  reliable 
in  predicting  sterility  assurance  than  is  end- 
product  sterility  testing.  It  is  important  to 
note  that  the  sterilization  process  should  be 
adequately  validated  before  parametric 
release  is  proposed.  When  parametric  release 
is  performed,  the  attribute  which  is  indirectly 
controlled  (e.g.,  sterility),  together  with  a 
reference  to  the  associated  test  procedure, 
still  should  be  included  in  the  specifications, 

2.7  Alternative  Procedures:  Alternative 
procedures  are  those  that  may  be  used  to 
measure  an  attribute  when  such  procedtires 
control  the  quality  of  the  drug  substance  or 
drug  product  to  an  extent  that  is  comparable 
or  superior  to  the  official  procedure. 
Example:  For  tablets  that  have  been  shown 
not  to  degrade  during  manufecture.  it  may  be 
penniaaibie  to  use  a  spectrophotometric 
ptooedure  for  release  as  opposed  to  the 
official  procedure,  which  is  chromatographic 
However,  the  chromatographic  procedure 
should  still  be  used  to  demonstrate 
compliance  with  the  acceptance  criteria 
during  the  sbelf-life  of  the  product. 

2.8  Pharmacopoeia]  Tests  and  Acceptance 
Criteria:  References  to  certain  methods  are 
found  in  pharmacopoeias  in  each  region. 
Wherever  they  ar«  appropriate, 
pharmacopoeia!  methods  should  be  utilized. 
Whereas  differences  in  pharmacopoeial 
■athods  and/or  acceptance  criteria  have 
existed  among  the  regions,  a  harmonized 
specification  is  possible  only  if  the  methods 
uid  acceptance  criteria  defined  are 
acceptable  to  regulatory  authorities  in  all 
regions.  This  guidance  is  dependent  on  the 

I  completion  of  harmonization  of 
opoeial  methods  for  several 
I  commonly  considered  in  the 
tparlfcations  for  new  drug  substancn  or 
new  drug  products. 

The  following  attributes  are  essentially 
harmonized  with  respect  to  analytical 
method  and  acceptance  criteria,  except 
where  noted,  across  the  European 
Pharmacopoeia  (Ph.  Eur),  Japanese 
Pharmacopoeia  (JP).  and  United  States 
Pharmacopeia  (USP): 

Sterility 

Residue  on  Ignition/Sulfiited  Ash 

Bacterial  Endotoxins 

Color/Clarity 

Particulate  Matter 


Dissolution  (apparatus) 

Disintegration  (apparatus) 

To  signify  the  harmonized  status  of  these 
general  methods,  the  pharmacopoeias  will 
include  a  statement  in  the  text  that  indicates 
that  the  methods  and  acceptance  criteria 
frT>m  all  three  pharmacopoeias  are  considered 
equivalent  and  are,  therefore, 
interchangeable.  An  appropriate  reference  to 
the  harmonized  method  and  acceptance 
criteria  is  considered  acceptable  for  a 
specification  in  all  three  regions.  For 
example,  sterility  data  generated  using  the  JP 
method,  as  well  as  the  JP  method  itself  and 
its  acceptance  criteria,  are  considered 
acceptable  for  registration  in  all  three 
regions.  An  appropriate  reference  may  be 
axpnased  as  JP/Ph.  Eur./USP. 

Hanaonization  of  the  following  attributes 
will  be  completed  prior  to  approval  of  a  step 
4  guidance: 

Dissolution  (media  and  acceptance  criteria) 

Disintegration  (media  and  acceptance 
criteria) 

Uniformity  of  Mass 

Uniformity  of  Content 

Extractable  Volume 

Praservative  Efliectiveness  (scope  of  test 
and  acceptance  criteria) 

Microbial  Contamination 

2.9  Evolving  Technologies:  New  analytical 
technology  and  modifications  to  existing 
technology  are  continuously  being 
developed.  Such  technologies  should  be  used 
when  they  are  considered  to  offer  additional 
assurance  of  quality,  or  are  otherwise 
justifiable. 

2.10  Impact  of  Drug  Substance  on  Drug 
Product  Specifications:  In  general,  it  should 
not  be  necessary  to  test  the  drug  product  for 
quality  attributes  uniquely  associated  with 
the  drug  substance.  Example:  It  is  normally 
not  necessary  to  test  the  dirug  product  for 
synthesis  impurities  that  are  controlled  in  the 
drug  substance  and  are  not  degradation 
products.  Refer  to  the  ICH  guidance 
"Impmrities  in  New  Drug  Products"  for 
detailed  information. 

2.11  Reference  Standard:  A  reference 
standard,  or  reference  material,  is  a  substance 
prepared  for  use  as  the  standard  in  an  assay, 
identification,  or  purity  test.  The  substance 
may  be  either  the  new  drug  substance  or  a 
known  impurity.  It  has  a  quality  appropriate 
to  its  use.  For  new  drug  substaiu»  reference 
standards  intended  for  use  in  assays,  the 
impurities  should  be  adequately  identified 
and/or  controlled,  and  purity  should  be 
measured  by  a  quantitative  procedure. 

3.  Gaidelinea 

3.1  Specificationt:  Definition  and 
fustification 

3.1.1  Definition  of  Specifications 

A  specification  is  defined  as  a  list  of  tests, 
references  to  analytical  procedures,  and 
appropriate  acceptance  criteria  that  are 
nuinarical  limits,  ranges,  or  other  criteria  for 
the  tests  described.  It  establishes  the  set  of 
criteria  to  which  a  new  drug  substance  or 
new  drug  product  should  conform  to  be 
considered  acceptable  for  its  intended  use. 
"Confoonanca  to  specifications"  means  that 
the  drug  substance  and/or  drug  product, 
when  tested  according  to  the  listed  analytical 


procedures,  will  meet  the  listed  acceptance 
criteria.  Specifications  are  binding  quality 
standards  that  are  agreed  to  between  the 
appropriate  governmental  regulatory  agency 
and  the  applicant. 

It  is  possible  that,  in  addition  to  release 
tests,  a  specification  may  list  in-process  tests, 
periodic  (skip)  tests,  and  other  tests  which 
are  not  always  conducted  on  a  batch-by-batch 
basis.  In  such  cases,  the  applicant  should 
specify  which  tests  are  routinely  conducted 
batch-by-batch,  and  which  tests  are  not,  with 
an  indication  and  justification  of  the  actual 
testing  frequency.  In  this  situation,  the  drug 
substance  and/or  drug  product  should  meet 
the  acceptance  criteria  if  tested. 

It  should  be  noted  that  changes  in  the 
specification  afier  approval  of  the  application 
may  need  prior  approval  by  the  regulatory 
authority. 

3.1.2  Justification  of  Specifications 

When  a  specification  is  first  proposed, 
justification  should  be  presented  for  each 
procedure  and  each  acceptance  criterion 
included.  The  justification  should  refer  to 
relevant  development  data,  pharmacopoeial 
standards,  test  data  for  drug  substances  and 
drug  products  used  in  toxicology  and  clinical 
studies,  and  results  from  accelerated  and 
long  term  stability  studies,  as  appropriate. 
Additionally,  a  reasonable  range  of  expected 
analytical  and  manufecturing  variability 
should  be  considered.  It  is  important  to 
consider  all  of  this  information. 

Approaches  other  than  those  set  forth  in 
this  guidance  may  be  applicable  and 
acceptable.  The  applicant  should  justify 
alternative  approaches.  Such  justification 
should  be  based  on  data  derived  fiom  the 
new  drug  substance  synthesis  and/or  the  new 
drug  product  manufecturing  process.  This 
jiutification  may  consider  theoretical 
tolerances  for  a  given  procedure  or 
acceptance  criterion,  but  the  actual  results 
obtained  should  form  the  primary  basis  for 
whatever  approach  is  taken. 

Test  results  from  primary  stability  and 
scale-up/validation  batches  should  be 
considered  in  setting  and  justifying 
specifications.  If  multiple  manufecturing 
sites  are  planned,  it  may  be  valuable  to 
consider  data  from  these  sites  in  establishing 
the  Initial  tests  and  acceptance  criteria.  This 
is  particularly  true  when  there  is  limited 
initial  experience  with  the  manufectiue  of 
the  drug  substance  or  drug  product  at  any 
particular  site.  If  data  from  a  single 
representative  manufacturing  site  are  used  in 
setting  tests  and  acceptance  criteria,  product 
manufectured  at  all  sites  should  still  comply 
with  these  criteria. 

Presentation  of  test  results  in  graphic 
format  may  be  helpful  in  justifying 
individual  acceptance  criteria,  particularly 
for  assay  values  and  impurity  levels.  Data 
from  development  work  should  be  included 
in  such  a  presentation,  along  with  stability 
data  available  for  new  drug  substance  or  new 
drug  product  batches  manufectured  by  the 
proposed  conunercial  processes.  Justification 
for  exclusion  of  a  test  from  the  specification 
should  be  based  on  development  data  and  on 
process  validation  data  (where  available). 

When  only  limited  data  are  available,  the 
initially  approved  tests  and  acceptance 
criteria  should  be  reviewed  as  more 
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infortnation  is  collected,  with  a  view  towards 
possible  modification.  This  could  involve 
loosening,  as  well  as  tightening,  acceptance 
criteria  as  appropriate. 

3.2  Universal  Tests/Criteria 

Implementation  of  the  recommendations  in 
the  following  section  should  take  into 
account  the  ICH  guidances  "Text  on 
Validation  of  Analytical  Procedures"  and 
"Validation  of  Analytical  Procedures: 
Methodology." 

3.2.1  New  Drug  Substances 

The  following  tests  and  acceptance  criteria 
are  considered  generally  applicable  to  all 
new  drug  substances. 
•    (a)  Description:  A  qualitative  statement 
about  the  state  (e.g.,  solid,  liquid)  and  color 
of  the  new  drug  substance.  If  any  of  these 
characteristics  change  during  storage,  this 
change  should  be  investigated  and 
appropriate  action  taken. 

(b)  Identification:  Identification  testing 
should  optimally  be  able  to  discriminate 
between  compounds  of  closely  related 
structxire  that  are  likely  to  be  present 
Identification  tests  should  be  specific  for  the 
new  drug  substance,  e.g.,  infrared 
spectroscopy  (IR).  Identification  solely  by 
chromatographic  retention  time,  for  example, 
is  not  regarded  as  being  specific;  however,  a 
combination  of  tests  into  a  single  procedure, 
such  as  HPLC  (high  pressure/performance 
liquid  chromatography )/UV  (ultraviolet)- 
diods  amy,  HPLC/MS  (mass  spectroscopy), 
or  GC  (gas  chromatography)/MS  may  be 
acceptable.  If  the  new  drug  substance  is  a 
salt,  identification  testing  should  be 
performed  for  the  individual  ions. 

New  drug  substances  which  are  optically 
active  may  also  need  specific  identification 
testing.  Please  refer  to  section  3.3.1. (d)  in  this 
guidance  for  further  discussion  of  this  'topic. 

(c)  Assay.  A  specific,  stability-indicating 
procedure  should  be  included  to  determine 
the  content  of  the  new  drug  substance.  In 
many  cases  it  is  possible  to  employ  the  same 
procedure  (e.g.,  HPLC)  for  both  assay  of  the 
new  drug  substance  and  quantitation  of 
impurities. 

In  cases  where  use  of  a  nonspecific  assay 
is  ^istified.  other  supporting  analytical 
procedures  should  be  used  to  achieve  overall 
specificity.  For  example,  where  titration  is 
adopted  to  assay  the  drug  substance,  the 
combination  of  the  assay  and  a  suitable  test 
for  impurities  can  be  used. 

(d)  Impurities:  Organic  and  inorganic 
impurities  and  residual  solvents  ara  included 
in  this  category.  Refer  to  the  ICH  guidances 
"Impurities  in  New  Drug  Substances"  and 
"Residual  Solvents  in  Pharmaceuticals"  for 
detailed  information. 

Decision  tree  #1  addresses  the 
extrapolation  of  meaningful  limits  on 
impurities  from  the  Ixxfy  of  data  generated 
during  development  At  the  time  of  filing,  it 
is  unlikely  that  sufficient  data  will  be 
available  to  assess  process  cortsistency. 
Therefore,  it  is  inappropriate  to  establish 
acceptance  criteria  that  tightly  encompass  the 
batch  daU  at  the  time  of  filing.  (See  section 
2.5,  limited  data  available  at  filing.) 


3.2.2  New  Drug  Products 

The  following  tests  and  acceptance  criteria 
are  considered  generally  applicable  to  all 
new  drug  products: 

(a)  Description:  A  qualitative  description  of 
the  dosage  form  should  be  provided  (e.g., 
size,  shape,  color).  If  any  of  these 
characteristics  change  during  manufacture  or 
storage,  this  change  should  be  investigated 
and  appropriate  action  taken.  The  acceptance 
criteria  should  include  the  final  acceptable 
appearance.  If  color  changes  during  storage, 

a  quantitative  pnx»dure  may  be  appropriate. 

(b)  Identification:  Identification  testing 
should  establish  the  identity  of  the  new  drug 
subetance(s)  in  the  new  drug  product  and 
should  be  able  to  discriminate  between 
compounds  of  closely  related  structure 
which  are  likely  to  be  present.  Identity  tests 
should  be  specific  for  the  new  drug 
substance,  e.g..  infrared  spectroscopy. 
Identification  solely  by  chromatographic 
retention  time,  for  example,  is  not  re^jarded 
as  being  specific;  however,  a  combination  of 
tests  into  a  single  prtx^dure.  such  as  HPLC/ 
UV-diode  amy,  may  be  acceptable. 

(c)  Assay:  A  specific,  stability-indicating 
assay  to  determine  strength  should  be 
included  for  all  new  drug  products.  In  many 
cases  it  is  possible  to  employ  the  same 
procedure  (e.g.,  HPLC)  for  both  assay  of  the 
new  drug  substance  and  quantitation  of 
impurities.  Results  of  content  uniformity 
testing  for  new  drug  products  can  be  used  for 
qiumtitation  of  drug  product  strength,  if  the 
methods  used  for  content  uniformity  are  also 
appropriate  as  assays. 

In  cases  where  use  of  a  nonspecific  assay 
is  justified,  other  supporting  analytical 
procedures  should  be  used  to  achieve  overall 
specificity.  For  examplis,  where  titration  is 
adopted  to  assay  the  drug  substance,  the 
combination  of  the  assay  and  a  suitable  test 
for  impurities  can  be  used. 

(d)  Impurities:  Organic  and  inorganic 
impurities  and  residual  solvents  are  included 
in  this'^tegory.  Refer  to  the  ICH  guidances 
"Impurities  in  New  Drug  Products"  and 
"Residual  Solvents  in  Pharmaceuticals"  for 
detailed  information. 

Organic  impurities  arising  from  •^ 

degradation  of  the  new  drug  substance 
should  be  monitored  in  the  new  drug 
product.  Acceptance  limits  should  be  stated 
for  individual  specified  degradation 
products,  which  may  include  both  identified 
and  unidentified  degradation  products  as 
appropriate,  and  total  degradation  products. 
Process  impurities  from  the  new  drag 
substance  synthesis  are  normally  controlled 
during  drug  substance  testing,  and  therefore 
are  not  included  in  the  total  impurities  limit 
When  it  has  been  conclusively  demonstrated 
via  appropriate  analytical  methodology,  with 
a  significant  body  of  data,  that  the  drug 
substance  does  not  degrade  in  the  specific 
formulation,  and  under  the  specific  storage 
conditions  proposed  in  the  new  drug 
application,  degradation  product  testing  may 
he  reduced  or  eliminated  upon  approval  by 
the  regulatory  authorities. 

Decision  tree  92  addresses  the 
extrapolation  of  meaningful  limits  on 
degradation  products  from  the  body  of  data 
generated  during  development  At  the  time  of 
filing,  it  is  imlikely  that  sufficient  data  will 


be  available  to  assess  process  consistency. 
Therefore,  it  is  inappropriate  to  establish 
acceptance  criteria  that  tightly  encompass  the 
batch  daU  at  the  time  of  filing.  (See  section 
2.5,  limited  data  available  at  filing). 

3.3  Specific  Tests/Criteria 

In  addition  to  the  universal  tests  listed 
above,  the  following  tests  may  be  considered 
on  a  case  by  caseltasis  for  drug  substances 
and/or  drug  products.  Individual  tests/ 
criteria  should  be  included  in  the 
sp>ecificatioD  when  the  tests  have  an  impact 
on  the  quality  of  the  drug  substance  and  drug 
product  for  batch  control.  Tests  other  than 
those  listed  below  may  be  needed  in 
particular  situations  or  as  new  information 
becomes  available. 

3.3.1  New  Drug  Substances 

(a)  Physicochemicat  properties:  These  are 
properties  such  as  pH  of  an  aqueous  solution, 
melting  point/range,  and  refractive  index. 
The  procedures  used  for  the  measurement  of 
these  properties  are  usually  unique  and  do 
not  need  much  elaboration,  e.g.,  capillary 
melting  point.  Abbe  refractometry.  The  tests 
[terformed  in  this  category  should  be 
determined  by  the  physical  nature  of  the  new 
drug  substance  and  by  its  intended  use. 

(b)  Particle  size:  For  some  new  drug 
substances  intended  for  use  in  solid  or 
suspension  drug  products,  particle  size  can 
have  a  significant  effiect  on  dissolution  rates, 
bioavailability,  and/or  stability.  In  such 
instances,  testing  for  particle  size  distribution 
should  be  carried  out  using  an  appropriate 
procedure,  and  acceptance  criteria  should  be 
provided. 

Decision  tree  #3  provides  additional 
guidance  on  when  particle  size  testing 
should  be  considered. 

(c)  Solid  state  forms:  Some  new  drug 
substances  exist  in  different  solid  state  forms 
(polymorphs  or  solvates)  that  diflier  in  their 
physical  properties.  Difiisrences  in  these 
forms  could,  in  some  cases,  afiect  the  quality 
or  performance  of  the  new  drug  products.  In 
cases  where  differences  exist  that  have  been 
shown  to  affect  drug  product  performance, 
bioavailability,  or  stability,  then  the 
appropriate  solid  state  should  be  specified.       t 

Physico-chemical  measurements  and 
techniques  are  commonly  used  to  determina 
whether  myltiple  forms  exist  Examples  of 
these  procedures  are:  Melting  point 
(including  hot-stage  microscopy),  solid  state 
IR,  X-ray  powder  diffraction,  thermal 
analysis  procedures  (like  DSC  (differential 
scanning  calorimetry),  TGA 
(thermogravimetric  analysis)  and  DTA 
(differential  thermal  analysis)),  Raman 
spectroscopy,  scanning  electron  microscopy, 
and  solid  state  NMR  (nuclear  magnetic 
resonance  spetroscopy). 

Decision  trees  #4(1)  through  «4(3)  provide 
additional  guidance  on  when,  and  how.  solid 
state  forms  should  be  monitored  and 
controlled. 

Note:  These  decision  trees  should  be 
followed  sequentially.  Trees  #1  and  *2 
consider  whether  polymorphism  is  exhibited 
by  the  drug  substance  and  whether  the 
different  polymorphic  forms  can  affect 
performance  of  the  drug  product  Tree  #3 
should  only  be  applied  when  polymorphism 
has  been  demoiutnted  for  the  drug  substance 


62894  Federal  Register  /  Vol.  62.  No.  227  /  Tuesday,  November  25.  1997  /  Notices 


and  has  been  shown  to  affect  these 
properties.  Tree  #3  considers  the  potential  for 
cfau^  in  polymorphic  forms  in  the  drug 
product  and  whether  such  a  change  has  any 
effect  on  product  performance. 

It  is  generally  technically  very  difficult  to 
measure  polymorphic  changes  in  drug 
pnxhicts.  A  surrogate  test  (e.g.,  dissolution) 
can  gBDerally  be  used  to  monitor  product 
pacfonnancs,  and  polymorph  content  should 
ooly  b*  mad  as  a  test  and  acceptance 
criterion  of  last  reaorl 

The  decision  trees  focus  on  polymorphism, 
but  the  same  decision  process  can  be  applied 
to  other  solid  state  criteria,  such  as  hydration 
and  solvation,  where  appropriate. 

(d)  Tests  for  new  drug  substances  that  an 
optically  active:  Chiral  impurities  are 
excludeid  £rom  ICH  guidances  on  "Impuritias 
in  New  Drug  Substances"  and  "Impurities  in 
New  Drug  Products"  because  of  practical 
difBculties  in  quantifying  them  at  the 
qualification  and  identification  thresholds 
given  Ln  those  guidances.  However,  chiral 
impurities  in  chiral  new  dnig  substances  and 
the  resulting  new  drug  products  should  be 
treated  according  to  principles  established  in 
those  guidances. 

Decision  tree  ffS  summarizes  when  and  if 
chiral  identity  tests,  impurity  tests,  and 
assays  may  be  needed  for  both  new  drug 
substances  and  new  drug  products,  according 
to  the  following  concepts: 

Drug  Substance:  Impurities.  For  chiral  drug 
substances  that  are  developed  as  a  single 
enantiomer.  control  of  the  other  enantiomer 
should  be  considered  in  (he  same  manner  as 
for  other  impurities.  However,  technical 
limitations  may  preclude  the  same  limits  of 
determination  or  qualification  being  applied. 
If  it  is  technically  difficult  to  effect  control 
in  the  drug  substance  itself,  assurance  of 
control  could  be  given  by  appropriate  testing 
of  a  starting  material  or  intermediate,  with 
suitable  justification. 

Assay.  An  enantioselective  determination 
of  the  drug  substance  should  be  part  of  the 
specification.  It  is  considered  acceptable  for 
this  to  be  achieved  either  through  use  of  a 
chiral  assay  procedure  or  by  the  combination 
of  an  achiral  assay  together  with  appropriate 
'  methods  of  controUing  the  enantiomeric 
impurity. 

Identity.  The  identity  testfs)  should  be 
capable  of  distinguishing  a  single  enantiomer 
from  its  opposite  enantiomer.  Where  a  drug 
substance  is  a  racemate.  the  identity  method 
should  be  capable  of  verifying  the  racemic 
nature  and  distinguishing  it  from  either 
enantiomer. 

Drug  Product:  Degradation  products. 
Control  of  the  other  enantiomer  in  a  drug 
product  is  necessary  if  that  enantiomer  has 
been  shown  to  be  a  degradation  product 

Assay.  Where  development  studies  have 
demonstrated  that  the  enantiomer  is  not  a 
degradation  product,  an  achiral  assay  may  be 
sufficient.  However,  a  chiral  assay  is 
preferred  or,  alternatively,  the  combination  of 
an  achiral  assay  plus  a  procedure  to  control 
the  presence  of  the  opposite  enantiomer. 

Identity.  An  identity  test  should  be 
established  that  is  capable  of  verifying  the 
presence  of  the  correct  enantiomer  or  the 
racemate.  as  appropriate. 

(e)  Water  content.  This  test  is  important  in 
oases  where  the  new  drug  substance  is 


known  to  be  hygroscopic  or  degraded  by 
moisture  or  when  the  drug  substance  is 
kno%«rn  to  be  a  stoichiometric  hydrate.  The 
acceptance  criteria  may  be  justified  with  data 
on  the  eSiscts  of  hydration  or  moisture 
aiMOfption.  In  some  cases,  a  Loss  on  Drying 
pnoadure  may  be  adequate;  however,  a 
detection  procedure  that  is  specific  for  water 
(e.g.,  Karl  Fischer  titration)  is  preferred. 

(f)  Inorganic  impurities:  The  need  for 
inclusion  of  tests  and  acceptance  criteria  for 
inorganic  impurities  should  be  studied 
during  development  and  based  on  knowledge 
of  the  manufecturing  process.  Where 
justified,  procedures  and  acceptance  criteria 
for  sulfated  ash/residue  on  ignition  should 
follow  pharmacopoeial  precedents;  other 
inorganic  impurities  may  be  determined  by 
otfaar  appropriate  procedures,  e.g.,  atomic 
•faaorption  s(>ectroscopy. 

(g)  Microbial  limits:  There  may  be  a  need 
to  specify  the  total  count  of  aerobic 
microorganisms,  the  total  count  of  yeasts  and 
molds,  and  the  absence  of  specific 
objectionable  bacteria  (e.g..  Staphylococcus 
aureus,  Escherichia  coli,  Salmonella, 
Pseudomonas  aeruginosa).  These  should  be 
suitably  determined  using  pharmacopoeial 
procedures.  In  special  cases,  sterility  testing 
or  endotoxin  testing  may  be  appropriate.  For 
example,  the  drug  substance  is  manubctured 
as  sterile  (sterilify  testing  appropriate)  or  will 
be  used  to  formulate  an  injectable  drug 
product  (endotoxin  testing  appropriate). 

Decision  tree  f6  provides  additional 
guidance  on  when  microbial  limits  should  be 
included. 

3.3.2  New  Drug  Products 

Additional  tests  and  acceptance  criteria 
generally  should  be  included  for  particular 
new  drug  products.  The  following  selection 
presents  a  representative  sample  of  both  the 
drug  products  and  the  types  of  tests  and 
acceptance  criteria  which  may  be 
appropriate.  The  specific  dosage  forms 
addressed  include  solid  oral  drug  prodticts. 
liquid  oral  drug  products,  and  parenterals 
(small  an4  large  voliune).  Application  of  the 
concepts  in  this  guidance  to  other  dosage 
fomls  is  encouraged.  Note  that  issues  related 
to  optically  active  drug  substances  and  to 
solid  state  considerations  for  drug  products 
are  discussed  in  section  3.3.1  of  this 
guidance. 

3.3.2.1  The  following  tests  are  applicable  to 
talilets  (coated  and  uncoated)  and  hard 
c^Mules.  One  or  more  of  these  tests  may  also 
be  applicable  to  sof^  capsules  and  granules. 

(a)  Dissolution/disintegration:  For  rapidfy 
dissolving  products  containing  drugs  that  are 
highly  soluble  throughout  the  physiological 
pH  range,  disintegration  testing  may 
sometimes  be  sufficient.  Disintegration 
testing  is  most  appropriate  when  a 
relationship  to  dissolution  has  been 
established  or  when  disintegration  is  shown 
to  be  more  discriminating  than  dissolution. 
In  such  cases,  dissolution  testing  may  not 
always  be  necessary,  or  may  be  proposed  as 
a  skip  test.  It  is  expected  that  development 
information  will  bw  provided  to  support  the 
robustness  of  the  formulation  and 
manufacturing  process  with  respect  to  the 
selection  of  dissolution  vs.  disintegration 
tasting. 


Single-point  measurements  are  normally 
considered  to  be  suitable  for  immediate 
release  dosage  forms.  For  modified  release 
dosage  forms,  appropriate  test  conditions  and 
sampling  procedures  should  be  established. 
For  example,  multiple-time-point  sampling 
should  be  performed  for  extended  release 
dosage  forms,  and  two-stage  testing  (using 
different  media  in  succession  or  in  parallel, 
as  appropriate]  may  be  appropriate  for 
delayed  release  dosage  forms.  In  these  cases 
it  is  important  to  consider  the  populations  of 
individuals  who  will  be  taking  the  drug 
product  (e.g.,  achlorhydric  elderly)  when 
designing  the  tests  and  acceptance  criteria. 

Where  multiple-point  acceptance  criteria 
are  necessary,  in  vitro/in  vivo  correlation 
may  be  used  to  establish  these  criteria  when 
human  bioavailability  data  are  available  for 
formulations  exhibiting  difierent  release 
rates.  Where  such  data  are  not  available,  and 
drug  release  cannot  be  shown  to  be 
independent  of  in  vitro  test  conditions,  then 
acceptance  criteria  should  be  established  on 
the  basis  of  available  batch  data.  Normally, 
the  permitted  variability  in  release  rate  at  any 
given  time  point  should  not  exceed  a  total 
numerical  difference  of  W-IO  percent  of  the 
labeled  content  of  drug  substance  (i.e.,  a  total 
variabilify  of  20  percent:  a  requirement  of  50 
-»-/-10  percent  thus  means  an  acceptable  range 
frt>m  40  to  60  percent)  unless  a  wider  range 
is  supported  by  a  bioequivalency  study. 

Decision  trees  #7(1)  through  #7(4)  provide 
additional  guidance  on  the  use  of  dissolution 
and  disintegration  testing. 

(b)  Hardness/friability.  It  is  normally 
appropriate  to  perform  hardness  and/or 
friability  testing  as  an  in-process  control  (see 
section  2.3).  Under  these  circiunstances,  it  is 
normally  not  necessary  to  include  these 
attributes  in  the  specification.  If  the 
chaiacteristics  of  hardness  and  friabilify  have 
a  critical  impact  on  drug  product  quality 
(e.g.,  chewable  tablets),  acceptance  criteria 
should  be  included  in  the  specification. 

(c)  Uniformity  of  dosage  units:  This  term 
includes  both  uniformity  of  content  and  ' 
uniformity  of  mass;  a  pharmacopoeial 
procedure  should  be  used.  If  appropriate, 
these  tests  may  be  performed  as  in-process 
controls;  the  acceptance  criteria  should  be 
included  in  the  specification. 

(d)  Water  content  A  test  for  water  content 
should  be  included  when  appropriate.  The 
acceptance  criteria  may  be  justified  with  data 
on  the  effects  of  hydration  or  water 
absorption  on  the  drug  product.  In  some 
cases,  a  Loss  on  Drying  procedure  may  be 
adequate;  however,  a  detection  procedure 
which  is  specific  for  water  (e.g.,  Karl  Fischer 
titration)  is  preferred. 

(e)  Wcrobial  limits:  Microbial  limit  testing 
is  seen  as  an  attribute  of  CMP,  as  well  as  of 
quality  assurance.  In  general,  it  is  advisable 
to  test  the  drug  product  unless  its 
components  are  tested  before  manufect\ue 
and  the  manufacturing  pr(x:ess  is  known, 
through  validation  studies,  not  to  carry  a 
significant  risk  of  microbial  contamination.  It 
should  be  noted  that,  whereas  this  guidance 
does  not  directly  address  excipients 
elsewhere,  the  principles  discussed  here  may 
be  applicable  to  excipients  as  well  as  to  new 
drug  products.  Skip  testing  may  be  an 
appropriate  approach  in  both  cases. 
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Acceptance  criteria  should  be  set  for  the 
total  count  of  aerobic  microorganisms,  the 
total  count  of  yeasts  and  molds,  and  the 
absence  of  specific  ob)ectionable  bacteria 
(e.g..  Staphylococcus  aureus,  Escherichia 
coU,  Salmonella.  Pseudomonas).  These 
should  be  determined  by  suitable  procedures, 
using  pharmacopoeial  procedures,  and  at  a 
sampling  frequency  or  time  point  in 
manufacture  that  is  justified  by  data  and 
experience.  With  acceptable  scientific 
justification,  it  may  be  possible  to  propose  no 
microbial  limit  tasting  for  solid  oral  dosage 
fiorms. 

Dedsioo  tree  #8  provides  additional 
guidance  on  the  use  of  microbial  limit 
testing. 

3.3.2.2  Oral  liquids:  One  or  more  of  the 
following  specific  tests  will  normally  be 
applic^le  to  oral  liquids  and  to  powders 
intended  for  reconstitution  as  oral  liquids, 
(a)  Uniformity  of  dosage  units:  This  term 
includes  both  uniformify  of  content  and 
uniftumity  of  mass.  Cenerally,  acceptance 
criteria  should  be  set  for  weight  variation,  fill 
vohime.  and/or  uniformity  of  filL 
Phaimacopoeial  procedures  should  be  used. 
If  appropriate,  tests  may  be  performed  as 
in-prooass  controls;  however,  the  acceptance 
criteria  should  be  included  in  the 
spedficaticm.  This  coiM^ept  may  be  applied  to 
both  single-doae  and  multiple-dose  packages. 

The  dosage  imit  is  considered  to  be  the 
typical  dose  taken  by  the  patient  If  the  actual 
unh  doae.  as  taken  1^  the  patient,  is 
contioUad.  it  may  either  be  measured  directly 
or  calculated  based  on  the  totri  meaaurad 
weight  or  volume  of  drag  divided  by  the  total 
noniwr  of  doses  expected.  If  diapaiuing 
equipoiant  (such  as  medicine  droppais  or 
droppar  tips  for  bottles)  is  an  intagnl  part  of 
the  packaging,  this  equipment  should  be 
used  to  measure  the  doae.  Otherwise,  a 
standard  volume  measure  should  be  uaed. 
The  di^iansing  aquipotent  to  be  uaed  is 
nomaUy  detenained  during  devetopment 

For  powders  far  raconatitution.  imifacmity 
of  maaa  taating  u  ganaraOy  considaied 
acceptabla. 

0>)  pH-.  Acceptance  criteria  far  pH  should 
be  provided  where  applicable  and  the 
propoaad  range  justified. 

(c)  Miaofafayitmite  Microbial  limit  testii^ 
b  seen  as  an  attribute  of  GMP.  as  well  as  of 
quality  assurance,  hi  general,  it  is  advisable 
to  test  the  drug  product  unless  its 
compoBentB  are  tasted  befiRe  manufacture 
and  the  manufacturing  process  is  knowm. 
through  validation  stiulies.  not  to  cany  a 
significant  risk  of  microbial  contamination.  It 
should  be  noted  that,  whereas  this  guidance 
does  not  diiactly  address  axdpiants 
elsewhere,  the  principles  discussed  here  may 
be  appUc^ile  to  excipients  as  wrell  as  to  new 
drug  products.  Skip  testing  may  be  an 
appropriate  approach  in  both  cases.  With 
acceptable  scientific  justification,  it  may  be 
possible  to  propose  no  microbial  limit  testing 
for  powders  intended  for  reconstitution  as 
oral  liquids. 

Acceptance  criteria  should  be  set  fr>r  the 
total  count  of  aerobic  microorganisms,  total 
count  of  yeasts  and  molds,  and  the  absence 
of  specific  objectionable  bacteria  (e.g.. 
Staphylococcus  aureus,  Escherichia  coli. 
Salmonella,  Pseudomonas).  These  should  be 


determined  by  suitable  procedures,  using 
pharmacopoeial  procedures,  and  at  a 
sampling  frequency  or  time  point  in 
manufacture  which  is  justified  by  data  and 
experience. 

Decision  tree  #8  provides  additional 
guidance  on  the  use  of  microbial  limit 
testing, 

(d)  Antimicrobial  presarvattve  content  For 
oral  liquids  needing  an  antimicrobial 
preservative,  acceptance  criteria  for 
preservative  content  may  be  appropriate. 
These  criteria  should  be  based  on  the  levels 
necessary  to  maintain  microbfological 
product  quality  throughout  the  shelf-lifa.  The 
lowest  specified  concentration  of 
antimicrobial  preservative  should  be 
demonstrated  to  be  effective  in  controlling 
micTo<Hganisms  by  using  a  pharmacopoeial 
antimicrobial  preservative  effectiveness  test 

Release  testing  for  antimicrobial 
preservative  content  should  normally  be 
performed.  Under  certain  circumstances,  in- 
process  testing  may  suffice  in  lieu  of  release 
testing.  When  antimicrobial  preservative 
content  testing  is  perfonned  as  an  in-process 
test,  the  acceptance  criteria  should  remain 
part  of  the  specification. 

Antimicrobial  preservative  effectiveness 
should  be  demonstrated  during  development, 
during  scaleup.  and  throughout  the  shelf-life 
(e.g..  in  stability  testing,  see  the  ICH  guidance 
"Stability  Testing  of  New  Drug  Substances 
and  Products"),  idthough  chemical  tasting  for 
preservative  content  is  the  attribute  nonnaUy 
included  In  the  specificatioiL 

(e)  Antioxidant  preservative  content 
Rsleaaa  testing  far  antioxidant  content 
should  normally  be  peifainied.  Under  certain 
dicumstancas.  where  justif&ed  by 
developmental  and  stdiility  data,  shelf-life 
tasting  may  be  nnnnrasssry.  ud  in-procass 
testing  may  suffice  in  lieu  o^rsleasa  tasting. 
When  antioxidant  content  testing  is 
performed  ss  sn  in-process  test,  the 
acceptance  criteria  should  remain  part  of  the 
qiecification.  If  only  release  testing  is 
perfaimad.  this  decision  should  be 
reinvestigated  mdienever  either  the 
manufacturing  procedure  or  the  container/ 
closure  system  changes. 

(0  SxtracttMeK  Generally,  where 
development  and  stability  data  show  no 
significant  evidence  of  extractables. 
elimination  of  this  test  may  be  proposed. 
This  diould  be  reinvestigated  if  the 
container/closure  s]rstem  rhawg— 

Where  data  demonstnte  the  need,  tests  and 
acoq>tance  criteria  for  extractables  from  the 
container/closure  system  compcments  (e.g., 
rubber  stopper,  cmp  liner,  plastic  bottle)  are 
considered  apixopriate  far  oral  solutions 
packaged  in  nonglass  S3rstems,  or  in  glass 
containers  with  nonglass  closure.  The 
container/closure  components  should  be 
listed,  and  data  collected  for  these 
components  as  eariy  in  the  development 
process  as  possible. 

(g)  Alcohol  content  Where  it  is  declared 
quantitatively  on  the  label  in  accordance 
with  pertinent  regulations,  the  alcohol 
content  should  be  specified.  It  may  be 
assayed  or  calculateid. 

(h)  Dissolution:  In  addition  to  the  attributes 
recommended  immediately  above,  it  may  be 
appropriate  (e.g.,  insoluble  drug  substance)  to 


include  dissolution  testing  and  acceptance 
criteria  for  oral  suspensions  and  dry  powder 
products  for  resuspension.  The  testing 
apparatus,  media,  and  conditions  should  be 
pharmaco[>oeial,  if  p>ossible,  or  otherwise 
justified.  Dissolution  procedures  using  either 
pharmacopoeial  or  non-pharmacopoelal 
apparatus  and  conditions  should  ha 
validated. 

Single-praint  measurements  are  normally 
considered  suitable  for  immediate  release 
dosage  forms.  Multiple-point  sampling,  at 
appropriate  intervals,  should  be  performed 
for  modified  release  dosage  forms. 
Acceptance  criteria  should  be  set  beaed  on 
the  observed  range  of  variaticm.  and  should 
take  into  account  the  dissolution  profiles  of 
the  batches  that  showed  acceptable 
performance  in  vivo.  Developmental  data 
should  be  considered  when  determining  the 
need  for  either  a  dissolution  procedure  or  a 
particle  size  distribution  procedure. 

Dissolution  testing  may  be  performed  as  an 
in-process  test,  or  as  a  release  test  depending 
on  its  relevance  to  product  performance.  The 
discussion  of  dissolution  for  solid  oni 
dosage  forms  (above),  and  of  particle  size 
distr^tion  (immediately  following),  should 
also  be  considerad  here. 

(i)  Particle  size  distribution:  Quantitative 
acceptance  criteria  and  a  procedure  for 
datennination  of  particle  size  distribution 
may  be  appropriate  for  oral  suspensions. 
Developmental  data  should  be  considered 
when  determining  the  need  for  either  a 
dissolution  procedure  or  a  particle  size 
distribution  procedure  for  these 
formulations. 

Particle  sin  distribution  teeting  may  be 
perfonned  as  sn  in-process  test  or  as  a  release 
test,  depending  on  its  relevance  to  product 
performance.  If  theee  products  have  been 
demonstrated  during  development  to  have 
consistently  rapid  dfug  releMe 
diaractaristics,  exclusion  of  a  partida  si» 
distribution  test  frtan  the  specification  may 
be  proposed. 

Paitkie  sin  distribution  testing  may  also 
be  proposed  in  place  of  dissolution  testing; 
justification  should  be  provided.  The 
acceptance  criteria  should  include  acceptabia 
particle  size  distribution  in  terms  of  the 
percent  of  total  particles  in  given  size  rangea. 
The  mean,  upper,  and/or  lower  particle  sin 
limits  should  be  well  defined. 

Acceptance  criteria  should  be  sat  based  on 
the  observed  rangs  of  variation,  and  should 
tike  into  account  the  dissolution  profiles  of 
the  batches  that  showed  acceptable 
performance  in  vivo,  as  weU  as  the  intended 
use  of  the  product  The  potential  for  particle 
growth  should  be  investigated  during 
product  development;  the  acceptance  criteria 
should  take  the  results  of  these  studies  into 
account- 

(j)  Redispersibility.  For  (wal  suspeiuioiu 
which  settle  on  storage  (produce  sediment), 
acceptance  criteria  for  reidispersibilify  may  be 
appropriate.  Shaking  may  be  an  appropriate 
test.  The  procedure  (mechanical  or  manual) 
should  be  indicated.  Time  required  to 
achieve  resuspension  by  the  indicated 
procedure  should  be  clearly  defined.  Data 
generated  during  product  development  may 
be  sufficient  to  justify  skip  lot  testing  or 
elimination  of  this  attribute  from  the 
specification. 
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(k)  Rheological  properties:  For  relatively 
viscous  solutions  or  suspensions,  it  may  be 
appropriate  to  include  rheological  properties 
(viscosity)  in  the  specification.  The  test  and 
acceptance  criteria  should  be  stated.  Data 
generated  during  product  development  may 
be  sufficient  to  justify  skip  lot  testing  or 
elimination  of  this  attribute  from  the 
specification. 

(1)  Specific  gravity.  For  oral  suspensions  or 
relatively  viscous  or  nonaqueous  solutions, 
acceptance  criteria  for  specific  gravity  may  be 
appropriate.  Testing  may  be  performed  as  an 
in-process  control. 

(m)  Reconstitution  tinw.  Acceptance 
criteria  for  reconstitution  time  should  be 
provided  for  dry  powder  products  which 
require  reconstitution.  The  choice  of  diluent 
should  be  justified.  Data  generated  during 
product  development  may  be  sufficient  to 
justify  skip  lot  testing  or  elimination  of  this 
attribute  from  the  specification. 

(n)  Water  content.  For  oral  products 
requiring  reconstitution,  a  test  and 
acceptance  criterion  for  water  content  should 
be  proposed  when  appropriate.  Loss  on 
drying  is  generally  considered  sufficient  if 
the  effect  of  absorbed  moisture  vs.  water  of 
hydration  has  been  adequately  characterized 
during  the  development  of  the  product.  In 
certain  cases,  a  more  specific  procedure  (e.g., 
Karl  Fischer  titration)  may  be  preferable. 

3.3.2.3  Parenteral  Drug  Products:  The 
following  tests  may  be  applicable  to 
parenteral  drug  products. 

(a)  Uniformity  of  dosage  units:  This  term 
includes  both  uniformity  of  content  and 
uniformity  of  mass;  a  pharmacopoeial 
procedure  should  be  used.  Generally, 
acceptance  criteria  should  be  set  for  weight 
variation,  fill  volume,  or  uniformity  of  fill. 

If  appropriate,  these  tests  may  be 
performed  as  in-process  controls;  the 
acceptance  criteria  should  be  included  in  the 
specification.  This  test  may  be  applied  to 
both  single-dose  and  multiple-dose  packages. 

For  powders  for  reconstitution,  uniformity 
of  mass  testing  is  generally  considered 
acceptable. 

(b)  pH:  Acceptance  criteria  for  pH  should 
be  provided  where  applicable  and  the 
proposed  range  justified. 

(c)  Sterility:  All  parenteral  products  should 
have  a  test  procedure  and  acceptance 
criterion  for  evaluation  of  sterility.  Where 
data  generated  during  development  and 
validation  justify  parametric  release,  this 
approach  may  be  proposed  for  terminally 
sterilized  drug  products. 

(d)  Endotoxins:  A  test  procedure  and 
acceptance  criterion  for  endotoxins,  using  a 
procedure  such  as  the  limulus  amoebocyte 
lysate  test,  should  be  included  in  the 
specification. 

(e)  Pyrogens:  Pyrogenicity  testing  may  be 
proposed  as  an  alternative  to  endotoxin 
testing  where  justified. 

(f)  Particulate  matter.  Parenteral  products 
should  have  appropriate  acceptance  criteria 
for  particulate  matter.  This  will  normally 
include  limits  for  visible  particulates  (also 
designated  "foreign  matter")  and/or  clarity  of 
solution,  as  well  as  for  subvisible 
particulates. 

(g)  Water  content  For  nonaqueous 
parenterals,  and  for  parenteral  products  for 


reconstitution.  a  test  procedure  and 
acceptance  criterion  for  water  content  should 
be  proposed  when  appropriate.  Loss  on 
drying  is  generally  considered  sufficient  for 
parenteral  products  if  the  effect  of  absorbed 
moisture  vs.  water  of  hydration  has  been 
adequately  characterized  during 
development.  In  certain  cases,  a  more 
specific  procedure  (e.g.,  Karl  Fischer 
titration)  may  be  preferred. 

(h)  Antimicrobial  preservative  content:  For 
parenteral  products  needing  an  antimicrobial 
preservative,  acceptance  criteria  for 
preservative  content  may  be  appropriate. 
These  criteria  should  be  based  on  the  levels 
necessary  to  maintain  microbiological 
product  quality  throughout  the  shelf-life.  The 
lowest  specified  concentration  of 
antimicrobial  preservative  should  be 
demonstrated  to  be  effective  in  controlling 
microorganisms  by  using  a  pharmacopoeial 
antimicrobial  preservative  effectiveness  test. 

Release  testing  for  antimicrobial 
preservative  content  should  normally  be 
performed.  Under  certain  circumstances,  in- 
process  testing  may  suffice  in  lieu  of  release 
testing.  When  antimicrobial  preservative 
content  testing  is  performed  as  an  in-process 
test,  the  acceptance  criteria  should  remain 
part  of  the  specification. 

Antimicrobial  preservative  effectiveness 
should  be  demonstrated  during  development, 
during  scaleup,  and  throughout  the  shelf-life 
(e.g.,  in  stability  testing,  see  the  ICH  guidance 
"Stability  Testing  of  New  Drug  Substances 
and  Products"),  although  chemical  testing  for 
preservative  content  is  the  attribute  normally 
included  in  the  specification. 

(i)  Antioxidant  preservative  content 
Release  testing  for  antioxidant  content 
should  normally  be  performed.  Under  certain 
circumstances,  where  justified  by 
developmental  and  stability  data,  shelf-life 
testing  may  be  unnecessary  and  in-process 
testing  may  suffice  in  lieu  of  release  testing. 
When  antioxidant  content  testing  is 
performed  as  an  in-process  test,  the 
acceptance  criteria  should  remain  part  of  the 
specification.  If  only  release  testing  is 
performed,  this  decision  should  be 
reinvestigated  whenever  either  the 
manufacturing  procedure  or  the  container/ 
closure  system  changes. 

(j)  Extractables:  Control  of  extractables  is 
considered  significantly  more  important  for 
parenteral  products  than  for  oral  liquids. 
However,  where  development  and  stability 
data  show  no  significant  evidence  of 
extractables,  elimination  of  this  test  may  be 
proftcsed.  This  should  be  reinvestigated  if 
the  container/closure  system  changes. 

Where  data  demonstrate  the  need, 
acceptance  criteria  for  extractables  from  the 
container/closure  components  are  considered 
appropriate  for  parenteral  products  packaged 
in  nonglass  systems  or  in  glass  containers 
with  elastomeric  closures.  This  testing  may 
be  performed  at  release  only,  where  justified 
by  data  obtained  during  development.  The 
container/closure  system  components  (e.g., 
rubber  stopper)  should  be  listed,  and  data 
collected  for  these  components  as  early  in  the 
development  process  as  possible. 

(k)  Functionality  testing  of  delivery 
systems:  Parenteral  formulations  packaged  in 
prefiUed  syringes,  autoinjector  cartridges,  or 


the  equivalent,  should  have  test  procedures 
and  acceptance  criteria  related  to  the 
functionality  of  the  delivery  system.  These 
may  include  control  of  syringeability, 
pressure,  and  seal  integrity  (leakage),  and/or 
parametera  such  as  tip  cap  removal  force., 
piston  release  force,  piston  travel  force,  and 
power  injector  function  force.  Data  generated 
during  product  development  may  be 
sufficient  to  justify  skip  lot  testing  or 
elimination  of  some  attributes  from  the 
specification. 

(1)  Osmolality.  When  the  tonicity  of  a 
product  is  declared  in  its  labeling, 
appropriate  control  of  its  osmolality  should 
be  performed.  Data  generated  during 
development  and  validation  may  be 
sufficient  to  justify  performance  of  this 
procedure  as  an  in-process  control,  skip  lot 
testing,  or  direct  calculation  of  this  attribute. 

(m)  Particle  size  distribution:  Quantitative 
acceptance  criteria  and  a  procedure  for 
determination  of  particle  size  distribution 
may  be  appropriate  for  injectable 
suspensions.  Developmental  data  should  be 
considered  when  determining  the  need  for 
either  a  dissolution  procedure  or  a  particle 
size  distribution  procedure. 

Particle  size  distribution  testing  may  be 
performed  as  an  in-process  test  or  us  a  release 
test,  depending  on  its  relevance  to  product 
performance.  If  the  product  has  been 
demonstrated  during  development  to  have 
consistently  rapid  drug  release 
characteristics,  exclusion  of  particle  size 
controls  from  the  specification  may  be 
proposed. 

Particle  size  distribution  testing  may  also 
be  proposed  in  place  of  dissolution  testing 
when  development  studies  demonstrate  that 
particle  size  is  the  primary  factor  influencing 
dissolution;  justification  should  be  provided. 
The  acceptance  criteria  should  include 
acceptable  particle  size  distribution  in  terms 
of  the  percent  of  total  particles  in  given  size 
ranges.  The  mean,  upper,  and/or  lower 
particle  size  limits  should  be  well  defined. 

Acceptance  criteria  should  be  set  based  on 
the  observed  range  of  variation,  and  should 
take  into  account  the  dissolution  profiles  of 
the  batches  that  showed  acceptable 
performance  in  vivo  and  the  intended  use  of 
the  product.  The  potential  for  particle  growth 
should  be  investigated  during  product 
development;  the  acceptance  criteria  should 
take  the  results  of  these  studies  into  account 

(n)  Redispersibility.  For  injectable 
suspensions  which  settle  on  storage  (produce 
sediment),  acceptance  criteria  for 
redispersibility  may  be  appropriate.  Shaking 
may  be  an  appropriate  test.  The  procedure 
(mechanical  or  manual)  should  be  indicated. 
Time  required  to  achieve  resuspension  by  the 
indicated  procedure  should  be  clearly 
defined.  D^ta  generated  during  product 
development  may  be  sufficient  to  justify  skip 
lot  testing  or  elimination  of  this  attribute 
from  the  specification. 

(o)  Reconstitution  time:  Acceptance  criteria 
for  reconstitution  time  should  be  provided 
for  all  parenteral  products  which  require 
reconstitution.  The  choice  of  diluent  should 
be  justified.  Data-generated  during  product 
development  may  be  sufficient  to  justify  skip 
lot  testing  or  elimination  of  this  attribute 
from  the- specification. 
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Acceptance  criteria:  Numerical  limiti, 
ranges,  or  other  suitable  measures  for 
acceptance  of  the  results  of  analytical 
procaduraa. 

Chirak  Not  superposable  with  its  minor 
image,  as  applied  to  molecules, 
confonnatiotu,  and  macroscopic  objects, 
such  as  crystals.  The  term  has  been  extended 
to  samples  of  substances  whose  molecules 
are  chiral,  even  if  the  macroscopic  assembly 
of  such  molecules  is  racemic 

Combination  product  A  drug  product  that 
contains  more  than  one  drug  substance. 

Degradation  product  A  molecule  resulting 
from  a  chemical  change  in  the  drug  molecule 
brought  about  over  time  and/or  by  the  action 
of  e.g.,  light,  temperature,  pH.  water,  or  by 
reaction  with  an  excipient  and/or  the 
immediate  container/closure  system.  Also 
called  decomposition  product 

Enantiomers:  Compounds  with  the  same 
molecular  formula  as  the  drug  substance,  that 
diffar  in  the  spatial  arrangement  of  atoms 
within  the  molecule  and  are 
nonsuperimposable  mirror  images. 

Impurity.  (1)  Any  component  of  the  new 
drug  substance  that  is  not  the  chemical  entity 
defined  as  the  new  drug  substance.  (2)  Any 
component  of  the  drug  product  that  is  not  the 
chemical  entity  defined  as  the  drug  substance 
or  an  excipient  in  the  drug  product 

Identified  impurity.  An  impurity  for  which 
a  structural  characterization  has  been 
achieved. 

New  drug  product  A  pharmaceutical 
product  type,  for  example,  tablet,  capsule, 
solution,  cream,  that  has  not  previously  been 
registered  in  a  region  or  Member  State,  and 
which  contains  a  drug  ingredient  generally, 
but  not  necessarify,  in  association  with 
axdpisnts. 

New  drug  substance:  The  designated 
therapeutic  moiety,  that  has  not  previously 
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been  registered  in  a  region  or  Member  State 
(also  refsired  to  as  a  new  molecular  entify  or 
new  chemical  entify).  It  may  be  a  complex, 
simple  ester,  or  salt  of  a  previously  approved 
drug  substance. 

Polymorphism:  The  occurrence  of  diffBtent 
,  crystalline  forms  of  the  same  drug  substance. 
This  may  include  solvation  or  hydration 
products  (also  known  as  pseudopolymorphs) 
and  amorphous  forms. 

Quality.  The  suitabilify  of  either  a  drug 
substance  or  drug  product  for  its  intended 
use.  This  term  includes  such  attributes  as  the 
identify,  strength,  and  puirify  of  the  article. 

Racemate:  A  composite  (solid,  liquid, 
gaseous,  or  in  solution)  of  equimolar 
quantities  of  two  enantiomeric  species.  It  is 
devoid  of  optical  activify. 

Reagent  A  substance,  other  than  a  starting 
material  or  solvent,  that  is  used  in  the 
manufacture  of  a  new  drug  substance. 

Solvent  An  inorganic  or  an  oiganic  liquid 
used  as  a  vehicle  for  the  preparation  of 
solutions  or  siupensions  in  the  synthesis  of 
a  new  drug  substance  or  the  manufrcture  of 
a  new  drug  product 

Specification:  A  list  of  tests,  references  to 
analjrtical  procedures,  and  appropriate 
acceptance  criteria  that  are  numerical  limits, 
ranges,  or  other  criteria  for  the  tests 
described.  It  establishes  the  set  of  criteria  to 
which  a  drug  substance  or  drug  product 
should  conform  to  be  considered  acceptable 
for  its  intended  use.  "Conformance  to 
specifications"  means  that  the  drug 
substance  andyor  drug  product,  w^n  tested 
according  to  the  listed  analytical  procedures, 
will  meet  the  listed  acceptance  criteria. 
Specifications  are  binding  qualify  standards 
that  are  agreed  to  between  the  appropriate 
governmental  regtilatory  agency  and  the 
applicant 

Specific  test  A  test  that  is  considered  to  be 
applicable  to  partic\tlar  new  drug  substances 
or  particular  new  drug  products  depending 


on  their  specific  properties  and/or  intended 
use. 

Specified  impurity.  An  identified  or 
unidentified  impurify  that  is  selected  for 
inclusion  in  the  new  drug  substance  or  new 
drug  product  specification  and  is 
individually  listed  and  limited  in  order  to 
assure  the  qualify  of  the  new  drug  substance 
or  new  drug  product 

Unidentified  impurity.  An  impurify  that  is 
defined  solely  by  qualitative  analytical 
properties  (e.g.,  chromatographic  retention 
time).  • 

Univenal  test  A  test  that  is  considered  to 
be  potentially  applicable  to  all  new  drug 
substances,  or  all  new  drug  products  (e.g., 
appearance,  identification,  assay,  and 
impurify  tests). 


International  Conference  on 
Harmonisation,  "Impurities  in  New  Drag 
Substances,"  1995. 

International  Conference  on 
Harmonisation.  "Impurities  in  New  Drag 
Products,"  1996. 

International  Confiarence  on 
Harmonisation,  "Stabilify  Testing  of  New 
Drag  Substances  and  ProducU,"  1994. 

International  Conference  on 
Harmonisation,  "Text  on  Validation  of 
Analytical  Procedures."  1994. 

International  Confisrence  on 
Harmonisation,  "Validation  of  Analytical 
Procedures:  Methodology,"  1996, 

International  Conference  on 
Harmonisation,  "Residual  Solvents  in 
I^iarmaceuticals,"  1996. 

t   ftttarhmimts-  nerisinn  Traw  M  thiiiwgli  in 

For  the  decision  trees  referenced  in  this 
guidance,  see  the  following  pages. 

■LUNQ  COM  4i«e-oi-r 
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DECISION  TREE  *1:  ESTABLISHING  ACCEPTANCE  CRITERIA 
FOR  A  SPECIFIED  IMPURITY  IN  A  NEW  DRUG  SUBSTANCE 


0«<*nnin«  impurity  laval  in 
ratovant  batches  1 

' 

• 

Datannlne  maan  *  uppar  confUanca 

ImR  tor  tha  iinpu 

my  (wi  Diw  >  a; 

Accaptanca  crNarton 
(a*  appropriata) 


A  or  B 


YES 

Eatknato  maxim  uin 
at  ralaat  data  using 

incraase  in  impurity 
data  from  relevant 

accalaratad  and  iona-tarm  statMlty  studies 

Datarmina  maximum  Hkely  level  ••: 
A  ♦  increase  in  degradation  product  at 
appropriate  storage  conditions. 
(Let  this  <  B) 

YES 


Acceptance  crtterion  *  quaMled  level 
OR  estabiiah  new  queUfied  Ievel2 


1  Relevant  balchea  are  ttioae  ftom  development  piot  and  scata-up  studies. 

2  Refer  to  ICH  Guidance  on  trnpurtiee  in  New  Drug  Substances 


DalMBon:  upper  oonlUence  limit  «  three  times  the  standerd  devlallon  of  batch  analysis  data 
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DECISION  TREE  #2:  ESTABLISHING  ACCEPTANCE  CRITERIA 
FOR  A  DEGRADATION  PRODUCT  IN  A  NEW  DRUG  PRODUCT 
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NO 


YES 


Estimato  maxtmum  increase  in  degrsdato 
at  shelf  ttfa  using  data  from  relevant 
ecceleraiMd  and  long4arm  stobWy  studies 
(1^  this  >  D) 


Estimato  maximum  incraase  in  degradato 
during  manutacture  from  ratovant  batches  t 
(Let  this  •  C) 


Determine  maximum  HIcely  level  as 
drug  substonce  acceptance  critorion 
((A  or  B)2  ♦  C  ♦  0) 


Acceptance  crilerian  >  maxtmum  matf  level 


NO 


YEt 

« 
• 

Acceptance  crttarton  -  ^uaMtod  to««i 
OR  iitaHih  Mm  QuaHtad  towaiS 

2Ralir  to 
SRatartolCN 


Traal 


in  New  Onif 
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DECISION  TREE  #3:  SETTING  ACCEPTANCE  CRITERIA 

FOR 
DRUG  SUBSTANCE  PARTICLE  SIZE  DISTRIBUTION 


YES 


NO 


No  drag  MbstMKS  ptHkM  tiz* 
aonptinca  crttMkMi  fvquirwl  for 


SET  ACCEPTANCE 
CRITERION 


W 
NO 
TO 
ALL 


NO  ACCEPTANCE 
CRITERION  NECESSARY 
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DECISION  TREES  #4:  INVESTIGATING  THE  NEED  TO  SET 
ACCEPTANCE  CRITERIA  FOR  POLYMORPHISM 
IN  DRUG  SUBSTANCES  AND  DRUG  PRODUCTS 


DniQ  Substance 


E 


NO 


NO  RJtmCR  ACTION 


YES 


Charactorin  ttw  fonns: 

•  Q.,  •  X-ray  Pa«»dar  Diffraction 

-  DSC/  Tharmoanaiytit 

-  IMCRMCOpy 

•  SpadRWoopy 


♦      OOTD    2 


2. 


NO 


/' 

1 

' 

- 

NOFUfrmERTESTOR 
ACCEPTANCE  CRTTERiON 
FOR  DRUG  SUBSTANCE 

•■ 

1 

i 

> 

NO 

YES 

- 

SET  ACCEPTANCE  CRITERION 
FOR  POLYMORPH  CONTENT 

IN  DRUG  SUBSTANCE 

GOTO 


3. 


62902 


Federal  Register  /  Vol.  62,  No.  227  /  Tuesday,  November  25,  1997  /  Notices 


DEaSION  TREES  #4:  INVESTIGATING  THE  NEED  TO  SET 
ACCEPTANCE  CRITERIA  FOR  POLYMORPHISM 
IN  DRUG  SUBSTANCES  AND  DRUG  PRODUCTS 


DniQ  Product  -  Sottd  Dosaoe  Form  or  Liquid  Containinq  Undissolved  Drug  Substance 


to  fiwMura  potfimnpti  oontonl  in  Itw  dnip  producl. 


YES 


EctabMi  aexaptancs  criteria 
for  Itw  ratevant  performanoe 
to«l(s). 


NO 


Montof  polyniotph  fotm 
during  staMRy  of  Aug  product 


NO 


No  need  to  sat  accaptanoa  crMeria 
for  potymorpti  changa  in  drug  product 


YES 


EataMah  accaptarKa  ottaria 

wliich  ara  oonsistont  with 

safoty  and  /  or  afllcacy. 
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DECISION  TREE  #5:  ESTABLISHING  IDENTITY.  ASSAY 
AND  CHIRAL  IMPURITIES  PROCEDURES  IN  A  NEW  DRUG  PRODUCT 
CONTAINING  A  CHIRAL  DRUG  SUBSTANCE 


Conaidar  tha  naad  for  chiral 
idanltty  taating  of  drug 
•ubatanca  and  drug  product 


YES 


AND  RACEMIC 


NO 


Chiral  idanlity,  asaay 
and  impurtty  prooaduiaa 
■ra  not  nacaaaary. 


YES 
AND  ONE  ENANTIOMER 


Naadad  tor  drug  tubatanca  spacification:2 

-chiral  idantity 

•chiral  aasay  precadura 

•chiral  impurity  procadura 
Naadad  tor  drug  product  specification: 

-chiral  idantity 

-chiral  asaay  procadura 

•chiral  impurity  procadura  3 


1  Chiral  aubatancaa  of  natural  origin  ara  not  addraaaad  In  thia  Guidanoi. 

2  As  wUh  othar  impurttias  arising  in  and  from  raw  matorials  usad  in  drug  sutwtanca  synlhasis.  control  of 
chiral  QuaWy  could  ba  astablshad  altomathraly  by  applying  limits  to  appropriate  storting  matartols  or 
Intermadtotaa  whan  Justiflad  from  davaiopmant  studtes.  This  will  ba  assanttolly  Iha  casa  whan  thara  ara 
multlpto  chiral  cantare  (a.g.,  thraa  or  mora),  or  whan  maasuramant  m  drug  substonca  at  an  approortote 
sanaMMly  la  toctmicaly  impoaaibto. 

3  A  chiral  asaay  may  not  ba  nacassary  if  chiral  impurity  tssflng  is  dona  vte  a  method  which  is  aquhratent  to 
an  assay  procadura. 
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DECISION  TREES  #7:  SETTING 
ACCEPTANCE  CRITERIA  FOR 
DRUG  PRODUCT  DISSOLUTION 


1 1>|    What  type  of  drug  release  acceptance  criteria  are  appropriate? 


Is  the  dosage  form  designed 
to  produce  modified  release? 


NO 


YES 


Establish  drug  rvlease  accaptartce  critaria. 
Extended  releasa:  multiple  time  points 
Delayed  ralaase:  tuvo  stages.  paraM 
or  sequential 


Estabish  single-point  dissolution 
acceptance  crilerta. 


EstabNsti  disintegrstion  acceptance  crterla. 


Continued  on  next  page. 
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DECISION  TREES  #7:  SETTING 

ACCEPTANCE  CRITERIA  FOR 

DRUG  PRODUCT  DISSOLUTION 


2J    What  specific  test  conditions  are  appropriate?  pmmediate  release] 


YES 


Attampt  to  develop  tatt  cocwflbons  wtiich 


NO 


YES 


NO 


/ 


Adopt  appraprialB  tnt  condUono  wMwut 
ragetd  to  iliicmiiniMnQ  poMier. 


^     J   -      ■   *    A^^i*      II    II     ■    Jul  ■    —   -      ^MB^ 

Aoopi  Wai  ooiwnom  wia 

crtoria  wNch  can  distinguish  these  changes 


Continued  on  next  page. 


Federal  Register  /  Vol.  62,  No.  227  /  Tuesday,  November  25.  1997  /  NoUces 


62907 


DECISION  TREES  #7:  SETTING 

ACCEPTANCE  CRITERIA  FOR 
DRUG  PRODUCT  DISSOLUTION 


I  3. 1    What  are  appropriate  acceptance  criteria?  pmmediate  release] 


NO 


EstabBsh  aooaptanoa  criteria  wMch  paaa 
al  dMcaly  aooaptabia  iMtchaa.  with 
aOowanca  for  analytical  and  staMity  variabiRy 


YES 

Estabiah  acceptance  criteria  wMch 

reiad  twtches  with  unacceptable 

bioavaliabtiity. 

CTaiw  into  consideration  lectors  such 

as  indication  and  therapeutic  index.) 

Continued  on  next  page. 
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DEaSION  TREES  #7:  SETTING 
ACCEPTANCE  CRITERIA  FOR 
DRUG  PRODUCT  DISSOLUTION 


4.     What  are  appropriate  acceptance  ranges?  [extended  reiease] 
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Dated:  November  18. 1997. 
WiUUm  K.  Hvbteri. 
Associate  Commissioner  for  Ptdtey 
Coordination. 
[FR  Doc.  97-30916  Filed  11-24-97;  8:45  am) 

■LUNQ  OOOC  41«-01-C 


Tuesday 
-  November  25,  1997 


Part  VI 

Department  of 
Housing  and  Urban 
Development 

24  CFR  Part  570 

Community  Development  Block  Grants: 
New  York  Small  Cities  Program;  Final 
Rule 
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OEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570 
[DodMt  No.  FR-415&-F-02] 
Rm2S06-AB91 

Community  Devwiopment  Block 
Grants:  New  York  Small  Cities 
Program 

AQBICY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 

regulations  for  the  Community 
IDevelopment  Block  Grants  (CDBG) 
Small  Cities  Program  for  the  State  of 
New  York.  This  rule  eliminates  the  use 
of  multiyear  plans  in  the  Small  Qties 
Program  for  any  NOFA  published  in 
calendar  year  1997  or  later.  This  rule 
also  limits  the  Trm-iriTniiin  grant  award 
under  the  annual  Small  Cities  NOFA  to 
any  single,  eligible  unit  of  general  local 
government  to  $400,000,  except  that 
counties  may  apply  for  a  maximum  of 
$600,000.  HUD  will  honor  grant  awards 
for  multiyear  plans  approved  in 
response  to  NOFAs  issued  prior  to 
calendar  year  1997.  In  order  to 
implement  the  reduction  of  grant  limits. 
HUD  intends  to  restrict  competition 
under  futtuv  annual  Small  Cities 
NOFAs  to  single  purpose  grants.  This 
rule  also  makes  minor  technical  and 
clarifying  changes  to  the  regulations. 
EFFECTIVE  DATE:  December  26,  1997. 
FOR  FURTHER  MFORMATWN  CONTACT: 
Cornelia  Robertson  Terry,  State  and 
Small  Qties  Division,  Office  of 
Community  Plaiuiing  and  Development, 
Department  of  Housing  and  Urban 
Development,  Room  7184,  451  Seventh 
Street.  SW.,  Washington.  DC  20410; 
telephone  (202)  706-1322  (voice).  (This 
is  not  a  toll-free  number. )  Persons  with 
hearing  or  speech  impeurments  may 
access  this  number  via  TTY  by  calUng 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPt^MENTARY  MFORMATKM:  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
5300-5320)  permits  each  State  to  elect 
to  administer  all  aspects  of  the 
Community  Development  Block  Grant 
(CDBC)  Program  annual  fund  allocation 
for  the  nonentitiement  areas  within  its 
jurisdiction.  The  policies  and 
procediues  for  HUD's  CDBG  Small 
Cities  Program  in  24  CFR  part  570, 
subpart  F,  apply  to  grants  for 
nonentitiement  areas  in  States  such  as 
New  York  that  did  not  elect  to 
administer  the  CDBG  Program. 


Section  226  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1996 
(Pub.  L.  104-134;  approved  April  26, 
1996)  (the  Act)  requires  thatTOJD  issue 
proposed  and  final  rules  for  the 
requirements  of  the  CDBG  program  for 
the  State  of  New  York  before  issuing  a 
Notice  of  Funding  Availability  for  funds 
made  available  for  fiscal  year  (FY)  1997. 
In  accordance  with  section  226,  HUD 
published  a  proposed  rule  on  June  11, 
1997  (62  FR  31944)  in  order  to  solicit 
public  comments  on  the  reqmrements  of 
the  New  York  CDBG  Small  Cities 
Program  in  24  CFR  part  570,  subpart  F. 
(Altiiough  §§  570.429  and  570.430  also 
appear  in  subpart  F  and  are  set  forth  in 
this  final  rule,  these  sections  only  apply 
to  the  Small  Cities  Program  in  Hawaii.) 
HUD  also  solicited  comments  on  two 
proposed  changes  to  the  New  York 
Small  Cities  Program,  as  described 
below. 

New  Yoric  Small  Cities  Program  Design 

On  June  11,  1997,  HUD  proposed  to 
remove  paragraph  (a)(3)  of  §  570.421, 
and  to  add  a  new  paragraph  (f),  which 
would  eliminate  the  use  of  multiyear 
plans  in  the  New  York  Small  Cities 
Program  for  NOFAs  published  in 
calendar  year  1997  or  later.  HUD  will, 
however,  continue  to  honor  multiyear 
plans  approved  in  response  to  NOFAs 
published  prior  to  calendar  year  1997. 
HUD  also  proposed  to  add  a  new 
paragraph  (g)  to  the  current  regulations 
to  provide  that  the  maTriTnnm  grant 
amoimt  that  HUD  will  award  io  an 
eligible  unit  of  general  local  government 
in  response  to  a  NOFA  for  the  annual 
Small  Cities  competition  published  in 
calendar  year  1997  or  later  is  $400,000, 
except  that  counties  could  apply  for  a 
maximum  of  $600,000  in  HUD- 
administered  Small  Cities  grant  funds. 
HUD  will,  however,  award  larger  grants 
as  necessary  to  honor  the  terms  of 
multiyear  plans  approved  under  the 
provisions  of  NOFAs  published  prior  to 
calendar  year  1997. 

Diflcuaaion  of  Public  Conunents 

The  deadline  for  public  comments  on 
the  July  11,  1997  proposed  rule  was  July 
11, 1997.  HUD  received  only  10 
comments. 

Gnuit  Limits 

Several  commenters  offered  support 
for  HUD's  proposal  to  limit  mmrimiiTn 
futiue  grant  amounts.  These 
commenters  included  a  private 
consultant  and  public  and^rivate 
housing  and  community  development 
organizations.  These  commenters 
remarked  that  the  grant  limits  will  help 


spread  the  extremely  limited  funds  to 
worthwhile  projects  in  small 
communities  across  the  State. 

Other  commenters  disagreed, 
however,  arguing  that  communities 
need  larger  comprehensive  grants  in 
order  to  avert  infrastructure  dilapidation 
or  to  provide  substantial  housing 
assistance  or  economic  development. 
These  conunenters  included  a  United 
States  Senator,  a  State  senator,  and 
others  that  commented  on  behalf  of 
local  commiuiities. 

Although  HUD  recognizes  that  there 
are  certain  advantages  of  higher  grant 
limits,  HUD  has  determined  that  the 
grant  limits  contained  in  the  June  11, 
1997  proposed  rule  are  appropriate  and 
has  adopted  them  in  this  final  rule.  In 
addition,  in  order  to  encourage  units  of 
general  local  government  to  act 
cooperatively  to  resolve  regional 
problems  that  affect  more  than  one 
locality,  this  final  rule  amends  §  570.422 
to  provide  that  the  grant  limit  for  joint 
applications  will  be  the  maximum 
single  purpose  grant  limit  established  in 
§  570.421(g)  or  a  NOFA.  multiplied  by 
the  number  of  participating 
governments  in  the  cooperation 
agreement  that  was  established  to 
submit  the  joint  application.  For  the 
purpose  of  determining  such  a  multiple 
grant  limit,  and  in  order  to  receive  such 
amount,  this  rule  clarifies  that  a 
participating  joint  applicant  must 
receive  a  substantial  direct  benefit  from 
the  activities  proposed  in  the 
application  and  must  not  be  acting 
solely  on  behalf  of,  or  in  conjtmction 
with,  another  jurisdiction  solely  to  raise 
the  maximum  grant  amount  that  may  be 
awarded.  In  addition,  this  rule  provides 
that  the  statistics  of  each  participant 
counted  for  maximtim  grant  limits  shall 
also  be  used  for  piuposes  of  the 
selection  factors  referred  to  in 
§  570.421(a). 

Multiyear  Ck>mmitment8 

Some  of  the  commenters  agreed  with 
HUD's  proposal  to-eliminate  the  use  of 
multiyear  plans  in  the  Small  Cities 
Program.  These  commentere  included  a 
private  consultant  and  public  and 
private  housing  and  community 
development  organizations. 

In  response  to  previous  suggestions 
from  Small  Cities  grantees,  HUD  offered 
multiyear  grant  commitments  in  FY 
1995.  along  with  the  increase  in  grant 
limits  in  FY  1996,  to  assist  communities 
with  longer  term  development  programs 
within  the  context  of  a  comprehensive 
strategy.  These  multiyear  commitments 
assure  continued  funding  during  the 
second  and/or  third  year,  provided  the 
applicant  submits  an  acceptable 
application  with  the  required 


Federal  Register  /  Vol.  62,  No.  227  /  Tuesday.  November  25.  1997  /  Rules  and  Regulations    62913 


certifications  and  is  able  to  demonstrate 
continued  administrative  capacity  for 
carrying  out  grant  activities,  and 
sufficient  appropriated  funds  are 
available.  Multiyear  plans  are 
particularly  beneficial  for  smaller 
communities,  which  lack  full-time  staff 
and  must  tiun  to  high-priced 
consultants  to  prepare  Small  Qties 
applications  each  year. 

The  granting  of  multiyear 
commitments  does  not,  however, 
unfairly  reduce  the  pool  of  funds 
available  for  competition  in  fut\ue 
years.  In  the  5-year  period  &x)m  FY  1990 
to  FY  1994,  prior  to  the  offering  of 
multiyear  commitments,  46 
communities  received  at  least  3  annual 
grants.  In  effect,  these  46  commiuiities, 
based  on  the  depth  of  their  needs  and 
the  rating  quality  of  their  applications, 
had  achieved  a  de  facto  multiyear 
status.  In  the  last  2  fiscal  years,  the 
Small  Cities  Program  has  only  extended 
multiyear  commitments  to  29  grantees 
(including  17  3-year  commitments  and 
12  2-year  commitments).  Most  of  these 
multiyear  commitments  were  awarded 
in  single  purpose  grants  to  the  smallest 
communities.  Therefore,  the  multiyear 
commitments  did  not  significantly 
change  the  availability  of  the  funds,  but 
reduced  the  administrative  biutien  and 
cost  of  annual  applications. 

In  response  to  the  support  of  the 
commenters,  however,  this  final  rule 
eliminates  the  use  of  multiyear  plans  in 
the  Small  Qties  Program  for  NOFAs 
published  in  calendar  year  1997  or  later, 
as  provided  in  the  June  11, 1997 
proposed  rule. 

Small  Cities  Funds  in  Entitlement 
Communities 

Two  commenters  remarked  that  Small 
Cities  funds  should  not  go  to 
communities  that  are  eligible  for  CDBG 
entitiement  fiuuls.  Since  the 
metropolitan  areas  are  generally  covered 
by  entitiement  funds,  these  commenters 
stressed  that  these  areas  should  not  also 
be  able  to  make  use  of  the  Small  Cities 
funds. 

Under  the  current  regulations, 
entitiement  commimities  are  not  eligible 
applicants  for  Small  Cities  CDBG 
nonentitiement  funds.  Section 
570.421(e)  provides,  however,  that  "fajn 
applicant  may  conduct  eligible  CDBG 
activities  outside  its  boundaries.  These 
activities  must  be  demonstrated  to  be 
appropriate  to  meeting  the  applicant's 
needs  and  objectives,  and  must  be 
consistent  with  State  and  local  law." 
This  provision  allows  a  nonentitiement 
county,  for  example,  to  use  funds  in  a 
metropolitan  cit^'  or  an  urban  county. 
HUD  did  not  propose  to  change  these 


requirements  in  the  Jime  11, 1997 
proposed  rule. 

As  some  of  the  cqmmenters  noted,  the 
strength  of  the  Small  Cities  CDBG 
Program  is  that  local  communities  can 
and  should  determine  how  the  funds 
should  be  used.  HUD  supports  such 
local  decisionmaking  about  how  best  to 
meet  local  needs.  Therefore,  HUD  has 
decided  not  to  change  the  current 
regulations  regarding  the  use  of  Small 
Cities  CDBG  funds  in  entitiement  areas 
in  response  to  the  two  commenters. 

Set-Asides 

Two  conunenters  expressed  concern 
regarding  the  "set-asides"  provided  for 
in  the  Small  Cities  regulations  for  public 
service  activities  (§  570.421(d)). 
imminent  threats  to  public  haalth  and 
safety  (§  570.424),  and  economic 
development  (§  570.421(a)(5)  of  this 
rule;  §  570.421(a)(6)  of  the  regulations 
prior  to  the  effectiveness  of  this  rule). 
These  commenters  argue  that  such  "set- 
asides"  remove  funds  from  the  general 
competition  that  would  otherwise  be 
available  for  worthy  community 
development  activities. 

Although  HUD  appreciates  the 
comments  received  on  these  provisions, 
there  is  no  set-aside  for  public  services. 
The  r^ulations  merely  provide  that  no 
more  than  15  percent  of  the  State's 
nonentitiement  allocation  may  be  used 
for  public  services.  This  provision  is 
consistent  with  the  CDBG  prograSn  as  a 
whole.  This  is  not  a  new  provision; 
HUD  did  not  specifically  propose 
changes  to  this  provision  in  the  June  11, 
1997  proposed  rule.  HUD  has  never 
held  a  separate  competition  for  "public 
service"  grants  and  has  no  authority  to 
do  so  under  the  regulations. 

Imminent  threat  grants  address  health 
and  safety  related  needs  in 
communities.  Only  15  percent  of  Small 
Cities  funds  may  be  used  for  such 
grants,  and  the  actual  percentage  of 
inuninent  threat  grants  is  far  lower.  This 
is  not  a  new  provision,  and  HUD 
proposed  no  changes  to  this  provision. 
Therefore,  notwithstanding  the  two 
comments  received  on  this  issue,  this 
final  rule  retains  the  imminent  threat 
set-aside  to  enable  quick  responses  to 
disasters  or  emergencies  that  small 
cities  fece. 

Section  570.421(a)(5)  of  tiiis  rule, 
which  allows  HUD  to  hind  economic 
development  grants  under  certain 
circumstances,  is  not  a  new  provision, 
and  HUD  proposed  no  changes  to  that 
provision.  Notwithstanding  the  two 
comments  HUD  received,  HUD  has 
determined  that  it  should  retain  this 
provision. 


Minor  Technical  Changes  and 
Clarifications 

HUD  is  also  taking  the  opportiuiity  in 
this  final  rule  to  make  several  minor 
technical  changes  and  clarifications  to 
the  regulations  for  the  Small  Cities 
CDBG  Program.  These  changes  include 
correcting  an  inconsistency  in 
§  570.430(a)  regarding  the  limitation  on 
plarming  and  administrative  costs  in  the 
Hawaii  program.  This  paragraph  refers 
to  §  570.200(g)  of  the  regulations  for  the 
Entitiement  Program,  under  which  the 
planning  and  administrative  costs  cap  is 
calculated  based  on  obligated  funds. 
The  Small  Cities  provision  in 
§  570.430(a).  however,  had  relied  upon 
expenditujpes.  This  final  rule  corrects 
that  provision  so  that  it  consistentiy 
relies  upon  obligated  funds. 

Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  enviroiunent  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW. 
Washington,  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication,  and  by  approving  it 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  would  make  limited  changes 
that  would  not  have  a  sigmficant  impact 
on  small  entities. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  would  not 
have  substantial  direct  effects  on  States 
or  their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  rule  would 
make  limited  changes  that  would  not 
have  Federalism  implications.  As  a 
result,  this  rule  is  not  subject  to  review 
under  the  Order. 
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Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22.  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  govrarunents,  and  on  the  private 
sector.  This  rule  would  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tril>al  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Catalogue  of  Federal  Domestic  Assistance 

The  CataJogue  of  Federal  Domestic 
Assistance  program  number  it  14.219, 
Community  Development  Block  Grant! — 
Small  Cities  Program. 

List  of  Subjecto  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa. 
Community  development  block  grants. 
Grant  prtjgrams — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities.  Northern  Mariana  Islands, 
Pacific  Islands  Trust  Territory,  Pockets 
of  poverty,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Sm^ 
cities.  Student  aid.  Virgin  Islands. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  24  CFR  part  570  is 
amended  as  follows: 

PART  570— COMMUNTTY 
DEVELOPMENT  BLOCK  QRANTS 

1.  The  authority  citation  for  24  CFR 
part  570  is  revised  to  read  as  fbllows: 

AalhiiMj  42  U.S.C  3535(d)  and  5301- 
5320. 

2.  Subpart  F  is  revised  to  read  as 
follows: 


Sac 

570.420  G«neraL 

570.421  New  York  Small  Cities  Progrua 


570L422    Applications  from  joint  applicants. 
57a423    Application  for  the  HUD- 

administerwi  Hvyt  York  Small  Cities 

Grants. 

570.424  Grants  for  imminent  threats  to 
public  health  and  safety. 

570.425  HUD  review  and  actions  on 
applications  for  New  York  State 
applicants. 

57a426    Program  income. 

570.427  Program  amendments. 

570.428  Reallocated  funds. 

570.429  Hawaii  general  and  grant 
requirements. 

570.430  Hawaii  program  operation 
requirements. 

570.431  Citizen  participation. 

570.432  Repayment  of  Section  108  loans. 


Subpart  F — Small  Citias  Program 

S  570.420    Qenwvl. 

(a)  HUD  administration  of 
nonentitlement  CDBG  funds.  Title  I  of 
the  Housing  and  Commiuiity 
Development  Act  of  1974  permits  each 
State  to  elect  to  administer  all  aspects  of 
the  Community  Development  Block 
Grant  (CDBG)  Program  annual  fund 
allocation  for  the  nonentitlement  areas 
within  its  jurisdiction.  This  subpart  sets 
forth  policies  and  procedures  applicable 
to  grants  for  nonentiUement  areas  in 
States  that  have  not  elected,  in  a  manner 
and  time  prescribed  by  the  Secretary,  to 
administer  the  CDBG  Program.  States 
that  elected  to  administer  the  program 
after  the  close  of  fiscal  year  1984  cannot 
return  administration  of  the  program  to 
HUD.  A  decision  by  a  State  to 
discontinue  administration  of  the 
program  would  result  in  the  loss  of 
CDBG  funds  for  nonentiUement  areas  in 
that  State  and  the  reallocation  of  those 
funds  to  all  States  in  the  succeeding 
fiscal  year. 

(b)  Scope  and  applicability.  (1)  This 
subpart  describes  the  policies  and 
procedures  of  the  Small  Cities  Program 
which  apply  to  nonentiUement  areas  in 
States  where  HUD  administers  the 
CDBG  Program.  HUD  currently 
administers  the  Small  Cities  Program  in 
only  two  States — New  York  and  Hawaii. 
This  subpart  principally  addresses  the 
requirements  for  New  York,  and 

§S  570.429  and  570.430  identify  special 
procedures  applicable  to  Hawaii. 

(2)  The  allocation  of  formula  CDBG 
funds  for  use  in  nonentiUement  areas  of 
Hawaii  and  New  York  is  as  provided  in 
subpart  A  of  this  part  The  policies  and 
procedures  set  forth  in  the  following 
identified  subparts  of  this  part  570 
apply  to  the  HUD-administered  Small 
Cities  Prt)gram,  except  as  modified  or 
limited  under  the  provisions  thereof  or 
this  subpart: 

(i)  Subpctft  A — General  Provisions; 

(ii)  Subpart  C— Eligible  Activities; 

(iii)  Subpart ) — Grant  Administration; 

(iv)  Subpart  k — Other  Program 
Requirements;  and 

(v)  Subpart  O — Performance  Reviews. 

(c)  Public  notification  requirements. 
(1)  Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1909  (42  U.S.C.  3545) 
contains  a  niunber  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  typies  of  assistance 
administered  by  HUD.  All  competitive 
grants  in  the  HUD-administered  Small 
Qties  Program  in  New  Yorii  are  affected 
by  this  legislation,  and  the  requirements 
identified  at  24  CFR  part  4  apply  to 
them.  Imminent  threat  grants  under 


§  570.424  and  section  108  repayment 
grants  under  §  570.432  are  not  affected 
by  section  102  as  they  are  not 
competitive  grants. 

(2)  The  Hawaii  HUD-administered 
Small  Cities  Program  is  not  subject  to 
section  102,  since  the  funds  are  not 
distributed  in  a  competitive  manner. 

(d)  Abbreviated  consolidated  plan. 
Applications  for  the  HUD-administered 
Small  Cities  Program  which  contain 
housing  activities  must  include  a 
certification  that  the  proposed  housing 
activities  are  consistent  with  the 
applicant's  consolidated  plan  as 
described  at  24  CFR  part  91. 

(e)  National  and  primary  objectives. 
(1)  Each  activity  funded  through  the 
Small  Cities  Program  must  meet  one  of 
the  following  national  objectives  as 
defined  under  the  criteria  in  §  570.208. 
Each  activity  must: 

(i)  Benefit  low-  and  moderate-income 
families; 

(ii)  Aid  in  the  prevention  or 
elimination  of  slimu  or  blight;  or 

(iii)  Be  an  activity  which  the  grantee 
certifies  is  designed  to  meet  other 
community  development  needs  having  a 
particular  urgency  because  existing 
conditions  pose  a  serious  and 
immediate  threat  to  the  health  or 
welfare  of  the  community  where  other 
financial  resources  are  not  available  to 
meet  such  needs. 

(2)  In  addition  to  the  objectives 
described  in  paragraph  (eXl)  of  this 
section,  with  respect  to  grants  made 
through  the  Small  Qties  Program,  not 
less  than  70  percent  of  the  total  of  grant 
funds  from  each  grant  and  Section  108 
loan  guarantee  funds  received  under 
subpart  M  of  this  part  within  a  fiscal 
year  must  be  expended  for  activities 
which  benefit  low-  and  moderate- 
income  persons  under  the  criteria  of 
§§  S70.208(a),  or  570.208(d)  (5)  or  (6).  In 
the  case  of  multiyear  plans  in  New  York 
State  approved  in  response  to  NOFAs 
published  prior  to  calendar  jrear  1997, 
not  less  than  70  percent  of  the  total 
funding  for  grants  approved  pursuant  to 
a  multiyear  plan  for  a  time  period  of  up 
to  3  years  must  be  expended  for 
activities  which  benefit  low-  and 
moderate-income  persons.  Thus,  70 
percent  of  the  grant  for  year  1  of  a 
multiyear  plan  approved  in  response  to 
NOFAs  published  prior  to  calendar  year 
1997  must  meet  the  70  percent 
reqmrement,  70  percent  of  the 
combined  grants  from  years  1  and  2 
must  meet  the  requirement,  and  70 
percent  of  the  combined  grants  from 
years  1,  2,  and  3  must  meet  the 
requirement.  In  determining  the 
percentage  of  funds  expended  for  such 
activity,  the  provisions  of 
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§  570.200(a)(3)  (i),  (iii),  (iv),  and  (v)  shall 
apply. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numl>er  250&-0060). 

i  570.421    New  York  Small  Cities  Program 
design. 

(a)  Selection  system — (1)  Competitive 
applications.  Each  competitive 
application  will  be  rated  and  scored 
against  at  least  the  following  factors: 

(i)  Need-absolute  number  of  persons 
in  poverty  as  further  explained  in  the 
NOFA; 

(ii)  Need-percent  of  persons  in 
poverty  as  further  explained  in  the 
NOFA; 

(iii)  Program  Impact;  and 

(iv)  Fair  Housing  and  Equal 
Opportunity,  which  may  include  the 
applicant's  Section  3  plan  and 
implementation  efforts  with  respect  to 
actions  to  affirmatively  further  fair 
housing.  The  NOFA  described  in 
paragraph  (b)  of  this  section  will  contain 
a  more  detailed  description  of  these 
factors,  and  the  relative  weight  that  each 
factor  will  be  given. 

(2)  In  addition  HUD  reserves  the  right 
to  establish  minimal  thresholds  for 
selection  factors  and  otherwise  select 
grants  in  accordance  with  §  570.425  and 
the  applicable  NOFA. 

(3)  Imminent  threats  to  public  health 
and  safety.  The  criteria  for  these  grants 
are  described  in  §  570.424. 

(4)  Repayment  of  Section  108  loans. 
The  criteria  for  these  grants  are 
described  in  §  570.432. 

(5)  Economic  development  grants. 
HUD  intends  to  use  the  Section  108  loan 
guarantee  program  to  the  maximum 
extent  feasible  to  fimd  economic 
development  projects  in  the 
nonentiUement  areas  of  New  York.  In 
the  event  that  there  are  not  enough 
Section  108  loan  guarantee  funds 
available  to  hind  viable  economic 
development  projects,  if  a  project  needs 
a  grant  in  addition  to  a  loan  guarantee 

^to  make  it  viable,  or  if  the  project  does 
not  meet  the  requirements  of  the  Section 
108  program  but  is  eligible  for  a  grant 
under  this  subpart,  HUD  may  fund 
Economic  Development  applications  as 
they  are  determined  to  be  fundable  in  a 
specific  amount  by  HUD  up  to  the  sum 
set  aside  for  economic  development 
projects  in  a  notice  of  funding 
availability,  notwithstanding  paragraph 
(g)  of  this  section.  HUD  also  has  the 
option  in  a  NOFA  of  funding  economic 
development  activities  on  a  competitive 
basis,  as  a  competitive  application  as 
described  in  paragraph  (a)(1)  of  this 
section.  In  order  for  an  applicant  to 
receive  Small  Cities  grant  funds  on  a 
noncompetitive  basis,  the  field  office 
must  determine  that  the  economic 


development  project  will  have  a 
substantial  impact  on  the  needs 
identified  by  the  applicant. 

(b)  Notice  of  funding  availability. 
HUD  will  issue  one  or  more  Notice(s)  of 
Funding  Availability  (NOFA)  each  fiscal 
year  which  will  indicate  the  amoimt  of 
funds  available,  the  annual  grant  limits 
per  grantee,  type  of  grants  available,  the 
application  requirements,  and  the  rating 
factors  that  will  be  used  for  those  grants 
which  are  competitive.  A  NOFA  may  set 
forth,  subject  to  the  requirements  of  this 
subpart,  additional  selection  criteria  for 
all  grants. 

{cyEligible  applicants.  (1)  Eligible 
applicants  in  New  York  are  units  of 
general  local  government,  excluding: 
Metropolitan  cities,  urban  counties, 
units  of  general  local  government  which 
are  participating  in  urban  counties  or 
metropolitan  cities,  even  if  only  part  of 
the  participating  unit  of  government  is 
located  in  the  urban  county  or 
metropolitan  city.  Indian  tribes  are  also 
ineligible  for  assistance  imder  this 
subpart.  An  application  may  be 
submitted  individuaUy  or  joinUy  by 
eligible  applicants. 

(2)  Counties,  cities,  towns,  and 
villages  may  apply  and  receive  funding 
for  separate  projects  to  be  done  in  the 
same  jurisdiction.  Only  one  grant  will 
be  made  under  each  funding  round  for 
the  same  type  of  project  to  be  located 
within  the  jurisdiction  of  a  unit  of 
general  local  government  (e.g.,  both  the 
county  and  village  cannot  receive 
funding  for  a  sewer  system  to  be  located 
in  the  same  village,  but  the  county  can 
receive  funding  for  a  sewer  system  that 
is  located  in  the  same  village  as  a 
rehabilitation  project  for  which  the 
village  receives  funding).  The  NOFA 
will  contain  additional  information  on 
apnlicant  eligibility. 

(3)  Counties  may  apply  on  behalf  of 
units  of  general  local  government 
located  within  their  jurisdiction  when 
the  unit  of  general  local  government  has 
authorized  the  county  to  apply.  At  the 
time  that  the  coimty  submits  its 
application  for  funding,  it  must  submit 
a  resolution  by  the  governing  body  of 
the  unit  of  local  government  that 
authorizes  the  county  to  submit  an 
application  on  behalf  of  the  imit  of 
general  local  government  The  county 
will  be  considered  the  grantee  and  will 
be  responsible  for  executing  all  grant 
documents.  The  coimty  is  responsible 
for  ensuring  compliance  with  all  laws, 
regulations,  and  Executive  Orders 
applicable  to  the  CDBG  Program.  HUD 
will  deal  exclusively  with  the  coiuty 
with  respect  to  issues  of  program 
administration  and  performance, 
including  remedial  actions.  The  unit  of 
general  local  government  wUl  be 


considered  the  grantee  for  the  purpose 
of  determiiLing  grant  limits.  The  imit  of 
general  local  government's  statistics  will 
be  used  for  purposes  of  the  selection 
factors  referred  to  in  §  570.421(a). 

(d)  Public  service  activities  cap. 
Public  service  activities  may  be  funded 
up  to  a  maximum  of  fifteen  (15)  percent 
of  a  State's  nonentiUement  allocation  for 
any  fiscal  year.  HUD  may  award  a  grant 
to  a  unit  of  general  local  government  for 
public  service  activities  with  up  to  100 
percent  of  the  funds  intended  for  public 
service  activities.  HUD  will  apply  the  15 
percent  statewide  cap  to  public  service 
activities  by  fimding  public  service 
activities  in  the  highest  rated 
applications  in  each  NOFA  until  the  cap 
is  reached. 

(e)  Activities  outside  an  applicant's 
boundaries.  An  applicant  may  conduct 
eligible  CDBG  activities  outside  its 
boundaries.  These  activities  must  be 
demonstrated  to  be  appropriate  to 
meeting  the  applicant's  needs  and 
objectives,  and  must  be  consistent  with 
State  and  local  law.  This  provision 
includes  using  funds  provided  under 
this  subpart  in  a  metropolitan  city  or  an 
urban  county. 

(f)  Multiyear  plans.  HUD  will  not 
make  any  new  multiyear  commitments 
for  NOFAs  published  in  calendar  year 
1997  or  later.  HUD  wiU  continue  to 
honor  the  terms  of  the  multiyear  plans 
that  were  approved  imder  the 
provisions  of  NOFAs  published  prior  to 
calendar  year  1997. 

(g)  Maximum  punt  amount.  The 
maximum  grant  amount  that  will  be 
awarded  to  a  single  unit  of  general  local 
government  in  response  to  Uie  annual 
Small  Cities  NOFA  published  in 
calendar  year  1997  or  later  is  $400,000. 
except  that  counties  may  apply  for  up 
to  $600,000  in  HUD-administered  Small 
Cities  funds.  HUD  may  specify  lower 
grant  limits  in  the  NOFA,  which  may 
include  different  limits  for  different 
types  of  grants  available  or  diffisrent 
types  of  applicants.  This  paragraph  (g) 
does  not  apply  to  multiyear  plans  that 
were  approved  under  the  provisions  of 
NOFAs  published  prior  to  calendar  year 
1997,  nor  does  it  apply  to  grants 
awarded  in  connection  with  paragraphs 
(a)(3)  through  (a)(5)  of  this  section.  The 
maximum  limits  in  this  paragraph  (g) 
apply  to  grants  for  economic 
development  projects  awarded  imder 
NOFAs  in  which  there  is  no  set-aside  of 
funds  for  such  projects. 

1570.422    Appllcstions  from  Jotait 
appllcanta. 

Units  of  general  local  government 
may  submit  a  joint  application  which 
addresses  common  prt>blems  faced  by 
the  jurisdictions,  to  the  extent  permitted 
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by  the  NOP  A.  A  joint  application  must 
be  pursuant  to  a  written  cooperation 
agreement  submitted  with  the 
application.  The  cooperation  agreement 
must  authorize  one  of  the  participating 
units  of  government  to  act  as  the  lead 
applicant  which  will  submit  the 
application  to  HUD,  and  must  delineate 
the  responsibilities  of  each  participating 
unit  of  government  with  respect  to  the 
Small  Cities  Program.  The  lead 
applicant  is  responsible  for  executing 
the  application,  certifications,  and  grant 
agreement,  and  ensuring  compliance 
with  all  laws,  regulations,  and  Executive 
Orders  applicable  to  the  CDBG  Program. 
HUD  reserves  the  right  to  deal 
exclusively  with  the  lead  applicant  with 
respect  to  issues  of  program 
administration  and  performance, 
including  remedial  actions.  In  the  event 
of  poor  performance.  HUD  reserves  the 
right  to  deny  and/or  restrict  futiue 
funding  to  all  units  of  general  local 
government  that  are  parties  to  the 
cooperation  agreement  The  maximum 
amount  that  may  be  awarded  pursuant 
to  a  joint  application  is  the  maximum 
single  grant  limit  established  in  a  NOFA 
or  pursuant  to  §  570.421(g)  multiplied 
by  the  number  of  participants  in  the 
cooperation  agreement,  provided  that 
for  the  purpose  of  determining  such  a 
multiple  grant  limit,  and  in  order  to 
receive  such  amount,  a  participating 
joint  applicant  must  receive  a 
substantial  direct  benefit  from  the 
activities  proposed  in  the  application, 
and  must  not  be  acting  solely  on  behalf 
of.  or  in  conjunction  with,  another 
jurisdiction  for  the  sole  purpose  of 
raising  the  maximum  grant  amount  that 
may  be  awarded.  In  addition,  the 
statistics  of  each  participant  counted  for 
imnrimiiin  grant  limits  piirposes  shall 
also  be  used  for  purposes  of  the 
selection  £actors  referred  to  in 
§S70.421(a). 

fSm423    AppNcaMon  for  Um  HUD- 
adHiinMwed  Nmv  York  SimN  CHtae  Qianls. 

(a)  Proposed  application.  The 
applicant  shall  prepare  and  publish  a 
proposed  application  and  comply  witii 
citizen  participation  requirements  as 
described  in  §  570.431.  The  applicant 
should  follow  the  citizen  participation 
requirements  of  24  CFR  part  91  if  it 
submits  a  complete  consoUdated  plan. 

(b)  Final  application.  The  applicant 
shall  submit  to  HUD  a  final  application 
ccMitaining  its  community  development 
objectives  and  activities.  This  final 
application  shall  be  submitted,  in  a  form 
prescribed  by  HUD.  to  the  appropriate 
HUD  office.  The  application  also  must 
contain  a  priority  nonhousing 
community  development  plan,  in 
accordance  with  24  C3^  91.235. 


(c)  Certifications.  (1)  Certifications 
shall  be  submitted  in  a  form  prescribed 
by  HUD.  If  the  application  contains  any 
housing  activities,  the  applicant  shall 
certify  that  the  proposed  housing 
activities  are  consistent  with  its 
abbreviated  consolidated  plan,  as 
described  at  24  CFR  part  91. 

(2)  In  the  absence  of  evidence  (which 
may,  but  need  not.  be  derived  from 
performance  reviews  or  other  sources) 
which  tends  to  challenge  in  a 
substantial  manner  the  certifications 
made  by  the  applicant,  the  certifications 
will  be  accepted  by  HUD.  However,  if 
HUD  does  have  available  such  evidence. 
HUD  may  require  the  submission  of 
additional  information  or  assurances 
before  determining  whether  an 
applicant's  certifications  are 
satisfactory. 

(d)  Thresholds.  The  HUD  Office  may 
use  any  information  available  to  it  to 
make  the  threshold  judgments  required 
by  the  applicable  NOFA,  including 
information  related  to  the  applicant's 
performance  with  respect  to  any 
previous  assistance  under  this  subpart. 
The  annual  performance  and  evaluation 
report  required  under  §  570.507(a)  is  the 
primary  source  of  this  information.  The 
HUD  C^ce  may  request  additional 
information  in  cases  where  it  is 
essential  to  make  the  required 
performance  judgments. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2506-0060). 

1570.424    Qrenta  tor  Imminent  tfweals  to 


(a)  Criteria.  The  following  criteria 
apply  for  an  imminent  threat  to  public 
health  or  safety: 

(1)  The  Director  of  Community 
Planning  and  Development  of  the  HUD 
office  may,  at  any  time,  invite  an 
application  for  funds  available  imder 
this  subpart  in  response  to  a  request  for 
assistance  to  alleviate  an  inuninent 
threat  to  public  health  or  safety  that 
requires  immediate  resolution.  HUD 
shall  verify  the  urgency  and  the 
immediacy  of  the  threat  with  an 
appropriate  authority  other  than  the 
applicant  prior  to  acceptance  of  the 
application,  and  the  Dfrector  of 
Community  Planning  and  Development 
of  the  HUD  Office  shall  review  the  claim 
to  determine  if.  in  fact,  an  inuninent 
threat  to  public  health  or  safety  does 
exist.  For  example,  an  applicant  with 
documented  cases  of  dimase  resulting 
from  a  contaminated  drinking  water 
supply  has  an  imminent  threat  to  public 
health,  while  an  applicant  ordered  to 
improve  the  quality  of  its  drinking  water 
supply  over  the  next  2  years  does  not 
have  an  imminent  threat  within  the 
definition  of  this  paragraph  (a).  A 


natiiral  disaster  is  prima  fecie  evidence 
of  an  imminent  threat  to  public  health 
or  safety.  These  funds  are  to  be  used  to 
deal  with  those  threats  that  represent  a 
unique  and  luiusual  circiunstance.  not 
for  the  type  of  threat  that  occius  with 
frequency  in  a  number  of  communities 
within  the  State  of  New  York. 

(2)  The  applicant  does  not  have 
sufficient  local  resources,  and  other 
Federal  or  State  resources  are 
unavailable  to  alleviate  the  imminent 
threat. 

(3)  All  imminent  threat  projects  must 
meet  the  requirement  of  §  570.420(e). 

(b)  HUD  action.  (1)  Fifteen  percent  of 
the  funds  allocated  to  New  York  State 
in  the  Small  Cities  Program  may  be 
reserved  to  alleviate  imminent  threats  to 
the  public  health  or  safety  unless  a 
lesser  amount  is  specified  in  a  NOFA. 
Applications  shall  be  submitted  in 
accordance  with  §  570.423. 

(2)  Applications  which  meet  the 
requirements  of  this  section  may  be 
approved  by  the  Director  of  Community 
Planning  and  Development  of  the  HUD 
Office  without  competition. 

(3)  The  only  funds  reserved  for 
imminent  threats  to  the  public  health  or 
safety  are  those  specified  by  this  section 
as  modified  by  the  NOFA.  After  the 
funds  have  been  depleted,  HUD  shall 
not  consider  further  requests  for  grants 
relating  to  imminent  thieats  during  that 
fiscal  year. 

(c)  Letter  to  proceed.  Notwithstanding 
$  570.425(a)(3).  after  a  determination 
has  been  made  that  an  imminent  threat 
exists.  HUD  may  issue  the  applicant  a 
letter  to  proceed  to  incur  coets  to 
alleviate  the  imminent  threat. 
Reimbursement  of  such  costs  is 
dependent  upon  HUD  q>proval  of  the 
final  application. 

(d)  £nvuT)nmentay  review.  Pursuant  to 
24  CFR  58.34(aMlO).  grants  for 
imminent  threats  to  public  health  or 
safiety  are  excluded  from  some  or  all  of 
the  environmental  review  requirements 
of  24  CFR  part  58,  to  the  extent 
provided  therein. 

1570,425    HUDrawtawantfacOonson 
toe  New  Tone 


(a)  Final  application  submission — (1) 
Submission  deadline.  HUD  will 
establish  a  time  fwriod  during  which 
final  applications  must  be  submitted  to 
the  appropriate  office.  The  dates  for  this 
period  will  be  piiblished  in  a  notice  in 
the  Federal  R^ieter. 

(2)  Incomplete  applications. 
Applications  must  contain  the 
information  reqiiired  by  HUD. 
Information  relative  to  the  application 
will  not  be  accepted  or  considered  if 
received  after  the  submission  deadline. 
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unless  the  information  is  specifically 
requested  in  writing  by  HUD. 

(3)  Pre-agreement  costs.  HUD 
authorizes  a  imit  of  general  local 
government  to  incur  costs  during  a 
Federal  fiscal  year  in  which  a  grant  is 
made  or  the  prior  fiscal  year  for 
preparation  of  a  CDBG  grant 
application,  planning  costs  eligible 
under  §  570.205,  environmental 
assessments,  and  project  engineering 
and  design  costs  for  eligible  activities 
under  §§  570.201  throi^  570.204 
before  the  establishment  of  a  formal 
grant  relationship  between  the  applicant 
and  HUD.  Costs  of  such  activities  for  the 
funded  application  may  be  charged  to 
the  grant  should  it  be  funded,  provided 
that  the  activities  are  undertaken  in 
accordance  with  the  requirements  of 
this  subpart,  and  24  CFR  part  58.  It  is 
understood  that  the  incurring  of  costs 
described  in  this  paragraph  creates  no 
obligation  on  HUD  to  approve  the 
application. 

lb)  HUD  action  on  final  application — 
(1)  Review  and  notification.  Following 
the  review  of  the  applications,  HUD  will 
prompUy  notify  each  applicant  of  the 
action  taken  with  regard  to  its 
application.  Documentation  which 
supports  HUD's  decisions  on 
applications  will  be  available  to  the 
public. 

(2)  Conditional  approval.  HUD  may 
make  a  conditional  approval,  in  which 
case  the  grant  will  be  approved  but  the 
obligation  and  utilization  of  funds  will 
be  restricted.  The  reasons  for  the 
conditional  approval  and  the  actions 
necessary  to  remove  the  condition  will 
be  specified.  Failure  to  satisfy  the 
condition  may  result  in  a  termination  of 
the  grant. 

(3)  HUD  will  not  make  a  Small  Cities 
grant  when  it  is  determined  that  the 
grant  will  only  have  a  minimal  or 
insignificant  impact  on  the  grantee. 

(4)  Individual  grant  amounts.  In 
determining  appropriate  grant  amounts 
to  be  awarded,  HUD  may  take  into 
account  the  size  of  the  applicant,  the 
level  of  demand,  the  scale  of  the  activity 
proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives  and  the  administrative 
capacity  of  the  applicant  to  complete 
the  activities  in  a  timely  manner. 

(c)  Streamlined  application 
requirement  for  previous  applicants. 
HUD  may  provide  pursuant  to  a  NOFA 
that  if  an  applicant  notifies  HUD  in 
writing  within  the  application  period 
specified  in  a  NOFA  that  it  wishes  to  be 
so  considered.  HUD  will  consider 
unfunded  applications  bom  the  prior 
round  or  competition  that  meet  the 


threshold  requirements  of  the  NOFA. 
The  applicant  will  have  the  option  of 
withdiawing  its  application,  or 
amending  or  supplementing  the 
application  for  succeeding  rounds  of 
competition.  If  there  is  no  significant 
change  in  the  application  involving  new 
activities  or  alteration  of  proposed 
activities  that  will  significantiy  change 
the  scope,  location  or  objectives  of  the 
proposed  activities  or  beneficiaries, 
there  will  be  no  further  citizen 
participation  requirement  to  keep  the 
application  active  for  succeeding  rounds 
of  competition.  Applicants  availing 
themselves  of  the  option  to  have  an 
application  frt>m  the  previous  round  or 
competition  reconsidered  by  HUD  must 
submit  a  new  abbreviated  or  full 
consolidated  plan,  if  the  new 
competitive  funding  round  is  in  a 
different  fiscal  year  than  the  funding 
round  or  competition  for  which  the 
application  was  originally  submitted. 

§570.426    Program  income. 

(a)  The  provisions  of  §  570.504(b) 
apply  to  all  program  income  generated 
by  a  specific  grant  and  received  prior  to 
grant  closeout. 

(b)  If  the  unit  of  general  local 
government  has  another  ongoing  CDBG 
grant  at  the  time  of  closeout,  the 
program  income  will  be  considered  to 
be  program  income  of  the  ongoing  grant. 
The  grantee  can  choose  which  grant  to 
credit  the  program  income  to  if  it  has 
multiple  open  CDBG  grants. 

(c)  If  the  unit  of  general  local 
government  has  no  open  ongoing  CDBG 
grant  at  the  time  of  closeout,  program 
income  of  the  unit  of  general  local 
government  or  its  subrecipients  which 
amoimts  to  less  than  S25,000  per  year 
will  not  be  considered  to  be  program 
income  unless  needed  to  repay  a 
Section  108  guaranteed  loan.  When 
more  than  $25,000  of  program  income  is 
generated  from  one  or  more  closed  out 
grants  in  a  year  after  closeout,  the  entire 
amount  of  the  program  income  is 
subject  to  the  requirements  of  this  part. 
This  will  be  a  subject  of  the  closeout 
agreement  described  in  §  570.509(c). 

§570.427    Program  amendments. 

(a)  HUD  approval  of  certain  program 
amendments.  Grantees  shall  request 
prior  HUD  approval  for  all  program 
amendments  involving  new  activities  or 
alteration  of  existing  activities  that  will 
significantiy  change  the  scope,  location, 
or  objectives  of  the  approved  activities 
or  beneficiaries.  Approval  is  subject  to 
the  following: 

(1)  Programs  or  projects  that  include 
new  or  significantiy  altered  activities 
are  rated  in  accordance  with  the  criteria 
for  selection  applicable  at  the  time  the 


original  preapplication  or  application 
(whichever  is  applicable)  was  rated.  The 
rating  of  the  program  or  projects 
proposed  which  include  the  new  or 
altered  activities  proposed  by  the 
amendment  must  be  equal  to  or  greater 
than  the  lowest  rating  received  by  a 
funded  project  or  program  during  that 
cycle  of  ratings. 

(2)  Consideration  shall  be  given  to 
whether  any  new  activity  proposed  can 
be  completed  promptiy. 

(3)  If  the  grant  was  received  on  a 
noncompetitive  basis,  the  proposed 
amended  project  must  be  able  to  be 
completed  promptiy,  and  must  meet  all 
of  the  threshold  requirements  that  were 
required  for  the  original  project  If  the 
proposal  is  to  amend  the  project  to  a 
type  of  project  that  was  rated 
competitively  in  the  fiscal  year  that  the 
noncompetitive  project  was  funded,  the 
new  or  altered  activities  proposed  by 
the  amendment  must  receive  a  rating 
equal  to  or  greater  than  the  lowest  rating 
received  by  a  funded  project  or  program 
during  that  cycle  of  ratings. 

(b)  Documentation  of  program 
amendments.  Any  program 
amendments  that  do  not  require  HUD   ' 
approval  must  be  fully  documented  in 
the  grantee's  records. 

(c)  Citizen  participation  requirements. 
Whenever  an  amendment  requires  HUD 
approval,  the  requirements  for  citizen 
participation  in  §  570.431  must  be  met 

§570.428    Reallocated  fund*. 

(a)  General.  This  section  governs 
reallocated  funds  originally  allocated  for 
use  under  24  CFR  part  570.  subpart  F 
(Small  Cities  Program). 

(b)  Assignment  of  funds  to  be 
reallocated.  Reallocated  funds  may  be: 

(1)  Used  at  any  time  necessary  for  a 
Section  108  repa)mient  grant  under 
§570.432; 

(2)  Added  to  the  next  Small  Cities 
Program  competition; 

(3)  Used  to  fund  any  application  not 
selected  for  funding  in  the  most  recent 
Small  Cities  competition,  because  of  a 
procedural  error  made  by  HUD;  or 

(4)  Used  to  fund  the  most  highly 
ranked  unfunded  application  or 
applications  from  the  most  recent  Small 
Cities  Program  competition. 

(c)  Timing.  Funds  which  become 
available  shall  be  used  as  soon  as 
practicable. 

§  570.429    Hawaii  general  and  grant 
requirements. 

(a)  General.  This  section  applies  to  the 
HUD-administered  Small  Cities  Program 
in  the  State  of  Hawaii. 

(b)  Scope  and  applicability.  Except  as 
otherwise  provided  in  this  section,  the 
policies  and  procedures  outiined  in 
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subparts  A,  C,  J.  K,  O  of  this  part,  and 
in  §§570.420.  570.430,  and  570.432. 
apply  to  the  HUD-administered  Small 
Cities  Program  in  the  State  of  Hawaii. 

(c)  Grant  amounts.  (1)  For  each 
eligible  unit  of  general  local 
government,  a  formula  grant  amount 
will  be  determined  which  bears  the 
same  ratio  to  the  total  amount  available 
for  the  nonentitlement  area  of  the  State 
as  the  weighted  average  of  the  ratios 
between: 

(i)  The  population  of  that  eligible  unit 
of  general  local  government  and  the 
population  of  all  eligible  luiits  of 
general  local  government  in  the 
nonentiUement  areas  of  the  State; 

(ii)  The  extent  of  poverty  in  that 
eligible  unit  of  general  local  government 
and  the  extent  of  poverty  in  all  the 
eligible  units  of  general  local 
gownment  in  the  nonentitlement  areas 
of  the  State;  and 

(iii)  The  extent  of  housing 
overcrowding  in  that  eligible  unit  of 
general  local  government  and  the  extent 
of  housing  overcrowding  in  all  the 
eligible  imits  of  general  local 
government  in  the  nonentitlement  areas 
of  the  State. 

(2)  In  determining  the  average  of  the 
ratios  under  this  paragraph  (c),  the  ratio 
involving  the  extent  of  poverty  shall  be 
counted  tvrice  and  each  of  the  other 
ratios  shall  be  counted  once.  (0.25  -»■ 
0.50  -t-  0.25  =  1.00). 

(d)  Adjustments  to  grants.  Grant 
amo\ints  under  this  section  may  be 
adjusted  where  an  applicant's 
perfonnance  is  judged  inadequate, 
considering: 

(1)  Capacity  to  utilize  the  grant 
amount  efiisctively  and  efficientiy; 

(2)  Compliance  with  the  reqiiirements 
of  §  570.902(a)  for  timely  expenditure  of 
funds  beginning  with  grants  made  in  FY 
1996.  In  nmlti'^g  this  ulculation,  all 
outstanding  grants  will  be  considered. 
For  the  FY  1995  grant  the  requirement 
is  substantial  compliance  with  the 
applicant's  schedule  or  schedules 
stibmitted  in  each  previously  funded 
application: 

(3)  Compliance  with  other  program 
requirements  based  on  monitoring  visits 
and  audits. 

(e)  Reallocation.  (1)  Any  amounts  that 
become  available  as  a  result  of 
adjustments  under  paragraph  (d)  of  this 
section,  or  any  reductions  under  subpart 
O  of  this  part,  shall  be  reallocated  in  the 
same  fiscal  year  to  any  remaining 
eligible  applicants  on  a  pro  rata  basis. 

(2)  Any  formula  grant  amounts 
reserved  for  an  applicant  that  chooses 
not  to  submit  an  application  shall  be 
reallocated  to  any  remaining  eligible 
applicants  on  a  pro  rata  basis. 


(3)  No  amounts  shall  be  reallocated 
under  paragraph  (e)  of  this  section  in 
any  fiscal  year  to  any  applicant  whose 
grant  amoimt  was  adjusted  tmder 
paragraph  (d)  of  this  section  or  reduced 
imder  subpart  O  of  this  part. 

(f)  Required  submissions.  In  order  to 
receive  its  formula  grant  under  this 
subpart,  the  applicant  must  submit  a 
consolidated  plan  in  accordance  with  24 
CFR  part  91.  That  part  includes 
requirements  for  the  content  of  the 
consolidated  plan,  for  the  process  of 
developing  the  plan,  including  citizen 
participation  provisions,  for  the 
submission  date,  for  HUD  approval,  and 
for  the  amendment  process. 

(g)  Application  approval.  HUD  will 
approve  an  application  if  the 
jurisdiction's  submissions  have  been 
made  and  approved  in  accordance  with 
24  CFR  part  91  and  the  certifications 
required  therein  are  satisfactory  to  the 
Secretary.  The  certifications  will  be 
satisfactory  to  the  Secretary  for  this 
purpose  unless  the  Secretary  has 
determined  pursuant  to  subpart  O  of 
this  part  that  the  grantee  has  not 
complied  with  the  requirements  of  this 
part,  has  failed  to  carry  out  its 
consolidated  plan  as  provided  under 

§  570.903,  or  has  determined  that  there 
is  evidence,  not  directiy  involving  the 
grantee's  past  performance  under  this 
program,  that  tends  to  chaUenge  in  a 
substantial  manner  the  grantee's 
certification  of  futiire  performance.  If 
the  Secretary  makes  any  such 
determination,  however,  further 
assurances  may  be  required  to  be 
submitted  by  the  grantee  as  the 
Secretary  may  deem  warranted  or 
necessary  to  find  the  grantee's 
certification  satisbctory. 

(h)  Grant  agreement.  The  grant  will  be 
made  by  means  of  a  grant  a^eemmit 
executed  by  both  HUD  and  the  grantee. 

(i)  Conditional  grant.  The  Secretary 
may  make  a  conditional  grant  in  which 
case  the  obligation  and  use  of  grant 
funds  for  activities  may  be  res^icted. 
Conditional  grants  may  be  made  where 
there  is  substantial  evidence  that  there 
has  been,  or  there  will  be,  a  failure  to 
meet  the  performance  requirements  or 
criteria  described  in  subpart  O  of  this 
part.  In  such  case,  the  conditional  grant 
will  be  made  by  means  of  a  grant 
agreement,  executed  by  HUD,  which 
includes  the  terms  of  the  condition 
specifying  the  reason  for  the  conditional 
grant,  the  actions  necessary  to  remove 
the  condition  and  the  deadline  for 
taking  those  actions.  The  grantee  shall 
execute  and  retiim  such  an  agreement  to 
HUD  vnthin  60  days  of  the  date  of  its 
transmittal.  Failure  of  the  grantee  to 
execute  and  return  the  grant  agreement 
within  60  days  may  be  deemed  by  HUD 


to  constitute  rejection  of  the  grant  by  the 
grantee  and  shall  be  cause  for  HUD  to 
determine  that  the  funds  provided  in 
the  grant  agreement  are  available  for 
reallocation  in  accordance  with  section 
106(c)  of  the  Act.  Failure  to  satisfy  the 
condition  may  result  in  a  reduction  in 
the  grant  amount  pursuant  to  §  570.911. 

(Approved  by  the  OtBce  of  Management  and 
Budget  under  control  number  2506-0060) 

1570.430    Hawaii  program  eperattofi 
roqiiiieinanls. 

(a)  Limitation  on  planning  and 
administrative  costs.  For  grants  made 
with  allocations  prior  to  FY  1995,  no 
more  than  20  percent  of  the  sum  of  the 
grant  plus  program  income  received 
during  the  grant  period  shall  be 
expended  for  planning  and  program 
administrative  costs.  For  grants  received 
from  allocations  in  FY  1995  and 
thereafter,  a  grantee  will  be  considered 
to  be  in  conformance  with  the 
reqiiirements  of  §  570.200(g)  if  funds 
obligated  for  planning  and 
administration  during  the  most  recenUy 
completed  program  year  do  not  exceed 
20  percent  of  the  sum  of  the  grant  made 
for  that  program  year  and  the  program 
income  received  from  post  FY  1994 
grants  during  that  program  year. 

(b)  Performance  ana  evaluation 
reports.  Grantees  will  follow  the 
requirements  of  §  570.507(a)  for 
mititlement  grant  recipients  for  all 
grants  received  in  FY  1995  and 
thereafter.  Grantees  will  continue 
following  the  requiremmits  of 

§  570.507(a)  for  HUD-administraed 
small  cities  grants  for  grants  received 
prior  to  FY  1995  until  those  grants  are 
closed  out 

(c)  Grant  closeouts.  Grants  received 
prior  to  FY  1995  shall  be  closed  out  in 
accordance  with  the  procedures  in 

§  570.509.  Grants  received  in  FY  1995 
and  thereafter  shall  not  be  closed  out 
individiially.  A  grantee's  entire  program 
shall  be  closed  upon  program 
completion  if  a  grantee  ceases  its 
participation  in  the  Small  Cities 
Program. 

(a)  Public  Services.  Starting  with  the 
FY  1996  grant,  grantees  may  follow  the 
provisioiu  of  §  570.201(eKl)  that  refm  to 
entitlement  grantees,  allowing  grantees 
to  use  15  percent  of  the  program  income 
received  in  the  previous  program  yeu  in 
addition  to  15  percent  of  the  grant 
amount  for  public  services. 

(e)  Compliance  with  the  primary 
objective.  Starting  with  the  FY  1995 
grant,  grantees  may  select  a  time  period 
of  one,  two  or  three  program  years  in 
which  to  meet  the  requirement  that  not 
less  than  70  piercent  of  the  aggregate  of 
CDBG  fund  expendit\ires  be  for 
activities  benefitting  low-  and  moderate- 
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income  persons.  Grants  made  &t>m 
allocations  prior  to  FY  1995  will  be 
considered  individually  for  meeting  the 
primary  objective,  and  expenditures  for 
grants  from  pre-FY  1995  allocations 
made  during  and  after  FY  1995  will  not 
be  considered  in  determining  whether 
the  primary  objective  has  been  met  for 
post-1994  allocations.  If  the  State  of 
Hawaii  decides  to  administer  the 
Community  Development  Block  Grant 
Program  for  nonentiUement  units  of 
general  local  government  in  Hawaii,  the 
State  will  be  bound  by  the  time  pwriod 
for  meeting  the  primary  objective  that 
was  chosen  by  each  nonmitiUement 
grantee  within  the  State  until  those  time 
periods  have  expired. 

(f)  Proffxmi  amendments  for  grants 
received  prior  to  FY  1995.  Grantees 
must  follow  the  requirements  of  24  CFR 
91.505  when  amending  their  program 
with  regard  to  grants  received  prior  to 
FY  1995.  For  purposes  of  this  paragraph 
(f),  the  term  consolidated  plan  as  lued 
in  24  CFR  91.505  means  an  application 
submitted  imder  the  Hawaii  program  for 
pre-FY  1995  funds.  Also  for  purposes  of 
this  paragraph  (f),  to  comply  with  the 
reqiiirements  of  24  CFR  91.505,  grantees 
must  refer  to  their  current  citizen 
participation  plans  (adopted  in 
accordance  with  24  CFR  91.505)  to 
determine  the  criteria  for  substantial 
amendment  and  the  citizen 
participation  process  to  be  followed. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  2506-0020.) 

1570.431    Citizan  participallon. 

(a)  General.  An  applicant  that  is 
located  in  a  nonentitlement  area  of  a 
State  that  has  not  elected  to  distribute 
funds  shall  comply  with  the  citizen 
participation  requirements  described  in 
this  section,  including  requirements  for 
the  preparation  of  the  proposed 
application  and  the  final  application. 
The  requirements  for  citizen 
participation  do  not  restrict  the 
responsibility  or  authority  of  the 
applicant  for  the  development  and 
execution  of  its  community 
development  program. 

(b)  Citizen  participation  plan.  The 
appUcant  must  develop  and  follow  a 
detailed  citizen  participation  plan  and 
must  make  the  plan  public.  The  plan 
must  be  completed  and  available  before 
the  application  for  assistance  is 
submitted  to  HUD,  and  the  applicant 
must  certify  that  it  is  following  the  plan. 
The  plan  must  set  forth  the  applicant's 
policies  and  procedures  for 

(1)  Giving  citizens  timely  notice  of 
local  meetings  and  reasonable  and 
timely  access  to  local  meetings, 
information,  and  records  relating  to  the 
grantee's  proposed  and  actual  use  of 


CDBG  funds  including,  but  not  limited 
to: 

(i)  The  amount  of  CDBG  funds 
expected  to  be  made  available  for  the 
coming  year,  including  the  grant  and 
anticipated  program  income; 

(ii)  The  range  of  activities  that  may  be 
undertaken  with  those  hmds; 

(iii)  The  estimated  amount  of  those 
fimds  proposed  to  be  used  for  activities 
that  will  benefit  low-  and  moderate- 
income  persons; 

(iv)  The  proposed  CDBG  activities 
likely  to  result  in  displacement  and  the 
applicant's  plans,  consistent  with  the 
policies  developed  under  §  570.606(b), 
for  minimiring  displacement  of  persons 
as  a  result  of  its  proposed  activities;  and 

(v)  The  types  and  levels  of  assistance 
the  applicant  plans  to  make  available  (or 
to  require  others  to  make  available)  to 
persons  displaced  by  CEffiG-fiinded 
activities,  even  if  the  applicant  expects 
no  displacement  to  occiir; 

(2)  Providing  technical  assistance  to 
groups  representative  of  persons  of  low- 
and  moderate-income  that  request 
assistance  in  developing  proposals.  The 
level  and  type  of  assistance  to  be 
provided  is  at  the  discretion  of  the 
applicant  The  assistance  need  not 
include  the  provision  of  funds  to  the 

,  groups; 

(3)  Holding  a  minimum  of  two  public 
hearings,  for  the  purpose  of  obtaining 
citizens'  views  and  formulating  or 
responding  to  proposals  and  questions. 
Each  public  hearing  must  be  conducted 
at  a  difierent  stage  of  the  CDBG 
program.  Together,  the  hearings  must 
address  commimity  development  and 
housing  needs,  development  of 
proposed  activities  and  review  of 
program  performance.  There  must  be 
reasonable  notice  of  the  hearings  and 
the  hearings  must  be  held  at  times  and 
accessible  locations  convenient  to 
potential  or  actual  beneficiaries,  with 
reasonable  accommodations  including 
material  in  accessible  formats  for 
persons  with  disabilities.  The  applicant 
must  specify  in  its  plan  how  it  will  meet 
the  requirement  for  hearings  at  times 
and  locations  convenient  to  potential  or 
actiial  beneficiaries; 

(4)  Meeting  the  needs  of  non-English 
speaking  residents  in  the  case  of  public 
hearings  where  a  significant  nimiber  of 
non-English  speaking  residents  can 
reasonably  be  expected  to  participate; 

(5)  Responding  to  citizen  complaints 
and  grievances,  including  the 
procedures  that  citizens  must  follow 
when  submitting  complaints  and 
grievances.  The  applicant's  policies  and 
procedures  must  provide  for  timely 
written  answers  to  iwritten  complaints 
and  grievances  within  15  working  days 


of  the  receipt  of  the  comfdaint.  wdiere 
practicable;  and 

(6)  Encouraging  citizen  participation, 
particularly  by  low-  and  moderate- 
income  persons  who  reside  in  slum  or 
blighted  areas,  and  in  other  areas  in 
which  CDBG  funds  are  proposed  to  be 
used. 

(c)  Publication  of  proposed 
application.  (1)  The  applicant  shall 
publish  a  proposed  application 
consisting  of  the  proposed  community 
development  activities  and  community 
development  objectives  in  order  to 
afibrd  affected  citizens  an  opportunity 
to: 

(i)  Examine  the  application's  contents 
to  determine  the  degree  to  which  they 
may  be  affocted; 

(ii)  Submit  comments  on  the  proposed 
application;  and 

liii)  Submit  conunents  on  the 
performance  of  the  applicant 

(2)  The  requirement  for  publishing  in 
paragraph  (cMl)  of  this  section  may  be 
met  by  publishing  a  summary  of  the 
proposed  application  in  one  or  more 
newspapers  of  general  circiilation,  and 
by  making  copies  of  the  proposed 
application  available  at  libraries, 
government  offices,  and  public  places. 
The  summary  must  describe  the 
contents  and  purpose  of  the  proposed 
application,  and  must  include  a  list  of 
the  locations  where  copies  of  the  entire 
proposed  application  may  be  examined. 

(a)  Preparation  of  a  final  application. 
An  applicant  must  prepare  a  final 
application.  In  the  preparation  of  the 
final  application,  the  applicant  shall 
consider  comments  and  views  received 
related  to  the  proposed  application  and 
may,  if  appropriate,  modify  the  final 
application.  The  final  application  shall 
be  made  available  to  the  public  and 
shall  include  the  communify 
development  objectives  and  projected 
use  of  funds,  and  the  conununity 
development  activities. 

(e)  New  York  grantee  amendments.  To 
assure  citizen  participation  on  program 
amendments  to  final  applications  that 
require  HUD  approval  under  §  570.427. 
the  grantee  shall: 

(IJ  Furnish  citizens  information 
concerning  the  amendment 

(2)  Hold  one  or  more  public  hearings 
to  olKain  the  views  of  citizens  on  the 
proposed  amendment; 

(3)  Develop  and  publish  the  proposed 
amendment  in  such  a  manner  as  to 
afford  afCected  citizens  an  opportunity 
to  examine  the  contents,  and  to  submit 
comments  on  the  proposed  amendment; 

(4)  Consider  any  comments  and  views 
expressed  by  citizens  on  the  proposed 
amendment  and,  if  the  grantee  finds  it 
appropriate,  modify  the  final 
amendment  accordingly;  and 
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(5)  Make  the  final  amendment  to  the 
community  development  program 
available  to  the  public  before  its 
submission  to  HUD. 

|57a432    Rapayment  of  section  106  loans. 

Notwrithstanding  any  other  provision 
of  this  subpart,  a  unit  of  general  local 
government  in  a  nonentidement  area 
where  the  State  has  not  elected  to 
administer  the  CDBC  program  shall  be 
eligible  for  Small  Qties  Grant  assistance 
hereunder  for  the  sole  purpose  of  paying 
any  amounts  due  on  debt  obligations 
issued  by  such  unit  of  general  local 
govenunent  (or  its  designated  public 


agency)  and  guaranteed  by  the  Secretary 
pursuant  to  section  108  of  the  Act  (see 
subpart  M  of  this  part).  The  award  of 
grant  assistance  for  such  purpose  shall 
be  consistent  with  section  106(d)(3)(B) 
of  the  Act,  in  such  amount,  and  subject 
to  such  conditions  as  the  Secretary  may 
determine.  Since  guaranteed  loan  funds 
(as  defined  in  §  570.701)  are  required  to 
be  used  in  accordance  with  national  and 
primary  objective  requirements,  and 
other  applicable  requirements  of  this 
part,  any  grant  made  to  make  payments 
on  the  debt  obligations  evidencing  the 
guaranteed  loan  shall  be  presumed  to 
meet  such  requirements,  imless  HUD 


determines  that  the  guaranteed  loan 
funds  were  not  used  in  accordance  with 
such  requirements.  Any  such 
determination  by  HUD  shall  not  prevent 
the  making  of  the  grant  in  the  amoimt 
of  the  payment  due,  but  it  may  be 
grounds  for  HUD  to  take  appropriate 
action  under  subpart  O  of  this  pait 
based  on  the  original  noncompliance. 

Dated:  November  19, 1997. 
Jacqnie  Lawing, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 

IFR  Doc.  97-30940  FUed  11-21-97;  10:06 
am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0147] 

International  Conference  on 
Harmonisation;  Guidanca  on 
Nonclinical  Safety  Studies  for  the 
Conduct  of  Human  Clinical  Trials  for 
Ptiarmaceutlcais 

AQBICY:  Food  and  Drug  Administraticn, 

HHS. 

ACTION:  Notice. 

SUMMAAY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "M3  Nonclinical 
Safety  Studies  for  the  Conduct  of 
Human  Clinical  Trials  for 
Pharmaceuticals."  The  guidance  was 
prepared  under  the  auspices  of  the 
International  Confierence  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  is  intended  to  recommend 
international  standards  for  and  to 
promote  harmonization  of  the 
nonclinical  safety  studies  needed  to 
support  human  clinical  trials  of  a  given 
scope  and  duration. 
DATES:  Effective  November  25.  1997. 
Submit  written  comments  at  any  time. 
AOOBESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12426 
Parklawn  Dr..  rm.  1-23.  Rockville,  MD 
20857.  Copies  of  the  guidance  are 
available  &om  the  Drug  Information 
Branch  (HFD-210),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-827- 
4573.  Single  copies  of  the  guidance  may 
be  obtained  by  mail  from  O^e  Office  of  ■ 
Communication.  Training  and 
Manufacturers  Assistance  (HFM-40). 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  1401  Rockville  Pike. 
Rockville,  MD  20852-1448  or  by  calling 
the  CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
Copies  may  be  obtained  from  CBER's 
FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
FOR  FUfmCR  INFOraiATXM  CONTACT: 
Regarding  the  guidance:  Robert  E. 

Osterberg,  Center  for  Drug 

Evaluation  and  Research  (HFD- 

520).  Food  and  Drug 

Administration.  9201  Corporate 

Blvd..  Rockville,  MD  20850.  301- 

827-2123. 
Regarding  ICH:  Janet  J.  Showalter. 

Office  of  Health  AfEairs  (HFY-20), 


Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  301-827-0864. 
SUPPt^MENTARY  INFORMATION:  In  recent 
years  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  diCCerences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union  (EU). 
Japan,  and  the  United  States.  The  six 
ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industries 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  Centers  for  Drug 
Evaluation  and  Research  and  Biologies 
Evaluation  and  Research.  FDA.  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  May  2.  1997 
(62  FR  24320).  FDA  published  a  draft 
tripartite  guideline  entiUed  "Cuideline 
on  the  Timing  of  Nonclinical  Studies  for 
the  Conduct  of  Human  Clinical  Trials 
for  Pharmaceuticals"  (M3).  The  notice 
gave  interested  persons  an  op{>ortunity 
to  submit  comments  by  June  16,  1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regulatory  agencies  on  July 
16. 1997. 


In  accordance  with  FDA's  Cood 
Guidance  Practices  (62  FR  8961. 
February  27,  1997).  this  document  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  is  intended  to 
recommend  international  standards  for 
and  to  promote  harmonization  of  the 
nonclinical  safety  studies  needed  to 
support  human  clinical  trials  of  a  given 
scope  and  duration.  THe  nonclinical 
safety  study  requirements  for  the 
marketing  approval  of  pharmaceuticals 
usually  include  single  and  repeat  dose 
toxicity  studies,  reproductive  toxicity 
studies,  genotoxicity  studies,  local 
tolerance  studies,  an  assessment  of 
carcinogenic  potential,  safety 
pharmacology  studies,  and 
pharmacokinetic  studies.  The  guidance 
discusses  these  types  of  studies,  their 
duration,  and  their  relation  to  the 
conduct  of  human  clinical  trials.  The 
guidance  should  facilitate  the  conduct 
of  clinical  trials  and  reduce  the 
unnecessary  use  of  animals  and  other 
resources,  which  in  turn  should 
promote  safe  and  ethical  development 
of  drugs  and  the  availability  of  new 
pharmaceuticals. 

This  guidance  represents  the  agency's 
current  thinking  on  nonclinical  safety 
studies  for  the  conduct  of  human 
clinical  trials  for  pharmaceuticals.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guidance. 
The  conunents  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  (http://www.fda.gov/cder/ 
guidance.htm)  or  through  the  CBER 
home  page  (http://www.fda.gov/cber/ 
cberftp.html). 
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The  text  of  the  guidance  follows: 

MS  NBTltairal  Sefcty  Starfjas  far  tha 
Condwit  of  HniMii  OiBical  Trials  far 


1.  iBtrodactioB 

l.t  Obfectivet  of  the  Guidance 

The  purpose  of  this  document  is  to 
recommend  international  standards  for  and 
to  promote  harmonization  of  the  nonclinical 
safety  studies  needed  to  support  human 
clinical  trials  of  a  given  scope  and  duration. 

Haimonization  of  the  guidance  for 
nonclinical  safety  studies  will  help  to  define 
the  current  recommendations  and  reduce  the 
likelihood  that  substantial  differences  will 
exist  between  regions. 

This  guidance  should  feciUtate  the  timely 
conduct  of  clinical  trials  and  reduce  the 
uiuiecessary  use  of  animals  and  other 
resources.  This  should  promote  safe  and 
ethical  development  and  availability  of  new 
pharmaceuticals. 

1.2  Background 

The  recommendations  for  the  extent  of 
nonclinical  safety  studies  to  support  the 
various  stages  of  clinical  development  differ 
among  the  regions  of  Europe,  the  United 
States,  and  Japan.  This  raises  the  important 
question  of  whether  there  is  scientific 
justification  for  these  differences  and 
whether  it  would  be  possible  to  develop  a 
mutually  acceptable  guidance. 

The  present  guidance  represents  the 
consensus  that  exists  among  the  ICH  regions 
regarding  the  scope  and  duration  of 
nonclinical  safety  studies  to  support  the 
conduct  of  himian  clinical  trials  for 
pharmacauticals. 

1.3  Scope  of  the  Guidance 

The  nonclinical  safety  study 
recommendations  for  the  marketing  approval 
of  a  pharmaceutical  usually  include  single 
and  repeated  dose  toxicity  studies, 
reproduction  toxicity  studies,  genotoxicity 
studies,  local  tolerance  studies,  and  for  drugs 
that  have  special  cause  for  concern  or  are 
intended  for  a  long  duration  of  use,  an 
assessment  of  carcinogenic  potential.  Other 
nonclinical  studies  include  pharmacology 
studies  for  safety  assessment  (safety 
pharmacology)  and  pharmacokinetic 
(absorption,  distribution,  metabolism,  and 
excretion  (ADME))  studies.  These  types  of 
studies  and  their  relation  to  the  conduct  of 
human  clinical  trials  are  presented  in  this 
guidance. 

This  guidance  applies  to  the  situations 
usually  encountered  during  the  conventional 
development  of  pharmaceuticals  and  should 
be  viewed  as  providing  general  guidance  for 
drug  development.  Animal  safety  studies  and 
human  clinical  trials  should  be  planned  and 
designed  to  represent  an  approach  that  is 


'  This  guidance  represents  the  agency'*  current 
thinking  on  nonclinical  safety  studies  for  the 
conduct  of  human  clinical  trials  for 
pharmaceuticals.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not  operate  to 
bind  FDA  or  the  public.  An  alternative  approach 
may  be  used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute,  regulations, 
or  both. 


scientifically  and  ethically  appropriate  for 
the  pharmaceutical  under  development. 

There  have  been  marked  changes  in  the 
kinds  of  therapeutic  agents  being  developed 
(e.g..  biotechnology-derived  products),  and 
the  existing  paradigms  for  safety  evaluation 
may  not  always  be  appropriate  or  relevant 
The  safety  evaluation  in  such  cases  should  be 
considered  on  a  case-by-case  basis  as 
described  in  the  ICH  guidance  "Safety 
Studies  in  Biotechnological  Products"  (Ref. 
1).  Similariy,  pharmaceuticals  tmder 
development  for  indications  in  life- 
threatming  or  sarioos  diseases  without 
current  effective  therapy  niay  also  warrant  a 
case-by-case  approach  to  both  the 
toxicological  evaluation  and  clinical 
development  to  optimize  and  expedite  drug 
development  In  these  cases,  particular 
studies  may  be  abbreviated,  deferred,  or 
omitted. 

1 .4  General  Principlet 

The  development  of  a  phannaceutical  is  a 
stepwise  process  involving  an  evaluation  of 
both  the  animal  and  human  safety 
information.  The  goals  of  the  nonclinical 
safety  evaluation  include:  A  characterization 
of  toxic  effects  with  respect  to  target  organs, 
dose  dependence,  relationship  to  exposure, 
and  potential  reversibility.  This  information 
is  important  for  the  estimation  of  an  initial 
safe  starting  dose  for  the  hiunan  trials  and  the 
identification  of  parameters  for  clinical 
monitoring  for  potential  adverse  effiects.  The 
nonclinical  safety  studies,  although  limited 
at  the  beginning  of  clinical  development, 
should  be  adequate  to  characterize  potential 
toxic  effects  imder  the  conditions  of  the 
supported  clinical  trial. 

Human  clinical  trials  are  (xinducted  to 
demonstrate  the  efficacy  and  safety  of  a 
phannaceutical,  starting  with  a  relatively  low 
exposure  in  a  small  number  of  subjects.  This 
is  followed  by  clinical  trials  in  which 
exposure  usually  increases  by  dose,  diuation, 
and/or  size  of  the  exposed  patient 
population.  Clinical  trials  are  extended  based 
on  the  demonstration  of  adequate  safety  in 
the  previous  clinical  trial(s)  as  well  as 
additional  nonclinical  safety  information  that 
is  available  as  the  clinical  trials  proceed. 
Serious  adverse  clinical  or  nonclinical 
findings  may  influence  the  continuation  of 
clinical  triaU  and/or  suggest  the  need  for 
additional  nonclinical  studies  and  a 
reevaluation  of  previous  clinical  adverse 
events  to  resolve  the  issue. 

Clinical  trials  are  conducted  in  phases  for 
which  different  terminology  has  been 
utilized  in  the  various  regions.  This 
document  uses  the  terminology  as  defined  in 
the  ICH  guidance  "General  Considerations 
for  CUnical  Trials"  (Ref.  2).  Qinical  trials 
may  be  groufted  by  their  purpose  and 
objectives.  The  first  human  exp>osure  studies 
are  generally  single  dose  studies,  followed  by 
dose  escalation  and  short-term  repeated  dose 
studies  to  evaluate  pharmacoldnetic 
parameters  and  tolerance  (Phase  I  studies — 
Human  Pharmacology  studies).  These  studies 
are  often  conducted  in  healthy  volunteers  but 
may  also  include  patients.  The  next  phase  of 
trials  consists  of  exploratory  efficacy  and 
safety  studies  in  patients  (Phase  II  studies — 
Therapeutic  Exploratory  studies).  This  is 


followed  by  confirmatory  clinical  trials  for     ' 
efficacy  and  safety  in  patient  populations 
(Phase  in  studies— Therapeutic  Confirmatoty 
studies). 

2.  Safaty  PlumBacology 

Safety  pharmacology  includes  the 
assessment  of  effiscts  on  vital  fiinctions.  such 
as  cardiovascular,  central  nervous,  and 
respiratory  systems,  and  these  should  be 
evaluated  prior  to  hiunan  exposure.  These 
evaluations  may  be  conducted  as  additions  to 
toxicity  studies  or  as  separate  studies. 

3.  ToxicokiMtic  and  PharaMCokiBatk 
Stadias 

Exposure  data  in  «niTnal«  should  be 
evaluated  prior  to  human  clinical  trials  (Ret 
3).  Fiuther  information  on  ADME  in  »nim«l« 
should  be  made  available  to  compare  human 
and  animal  metaboUc  pathways.  Appropriate 
information  should  usually  be  available  by 
the  time  the  Phase  I  (Human  Pharmacoiogr) 
studies  have  been  completed. 

4.  Sii^  Doaa  Toaddty  Stadias 

The  single  dose  (acute)  toxicity  for  a 
pharmaceutical  should  be  evaluated  in  two 
mammalian  species  prior  to  the  first  human 
exposure  (Note  1).  A  dose  escalation  study  is 
considered  an  acceptable  alternative  to  the 
single  dose  design. 

5.  Rspaatsd  Ooas  Toxicity  Stadias 

The  recommended  duration  of  the  repeated 
dose  toxicity  studies  is  usually  related  to  the 
duration,  therapeutic  indication,  and  scale  of 
the  proposed  clinical  trial.  In  principle,  the 
duration  of  the  animal  toxicity  stitdies 
conducted  in  two  mi»inimili«fi  species  (one 
nonrodent)  should  be  equal  to  or  exceed  the 
duration  of  the  human  clinical  trials  up  to 
the  maximiun  recommended  duration  of  the 
repeated  dose  toxicity  studies  (Tables  1  and 
2). 

In  certain  circumstances,  where  significant 
therapeutic  gain  has  been  shonvn.  trials  may 
be  extended  beyond  the  duration  of 
supportive  repeated  dose  toxicity  studies  on 
a  case-by-case  basis. 

5. 1  Phase  landU  Studies 

A  repeated  dose  toxicity  study  in  two 
species  (one  nonrodent)  for  a  minimum 
duration  of  2  to  4  weeks  (Table  1 )  would 
support  Phase  I  (Human  Pharmacology)  and 
Phase  n  (Therapeutic  Exploratory)  studies  up 
to  2  M^eeka  in  duration.  Beyond  this,  1-,  3-. 
or  6-month  toxicity  studies  would  support 
these  types  of  htunan  clinical  trials  for  up  to 
1,  3,  or  6  months,  respectively.  Six-month 
rodent  and  chronic  nonrodent  studies  (Ret 
11)  would  support  clinical  trials  of  longer 
duration  than  6  months. 
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Table  1. — Duration  of  Repeated 
Dose  Toxicity  Studies  to  Sup- 
port Phase  I  and  II  Trials  in  the 
EU  AND  Phase  I,  II,  and  III  Trials 
in  the  United  States  and  Japan' 


Duration  oi 
Cinical  Trals 

Mmimum  Duralun  of  H^ 
pealed  Ooee  Toxicity  Stud- 
ies 

Rodents 

Konrooenu 

Single  Ooae 
Uplo2 

Weeks 
Uplo1 

Month 
Up  103 

Upto6 

Months 
>6Monlhs 

2-4Weeks2 
2-4Waet(s2 

1  Month 

SMonths 

6Months 
6Months 

2  Weeks 
2  Weeks 

1  Month 

3Monlhs 

6Monlh»> 

Chronic* 

^  In  Japan,  if  there  are  no  Phase  II  cinical 
triats  of  equivaleni  duration  to  the  planned 
Ptiase  III  trials,  conduct  of  longer  duration  tox- 
iaiystudies  should  be  considered  as  given  in 

2|n  the  EU  arxj  the  United  States,  2-week 
studies  are  the  mtnimum  duration.  In  Japan,  2- 
week  nonrodent  arxl  4-week  rodent  studies 
are  needed  (Ateo  see  Note  2).  In  the  United 
States,  as  an  alternative  to  2-week  studies, 
single  dose  toxicity  studies  with  extended  ex- 
amtnatKxis  can  support  single  dose  human 
Ihals  (Ref.  4^ 

'See  Ref.  11.  Data  from  6  months  of  ad- 
ministration in  nonrodents  shoukj  be  available 
befcxe  the  initiation  ol  clinical  tnals  longer  ttian 
3  rTKXTths.  AJtemativety.  if  applicat)ie,  data 
from  a  9-month  nonrodent  study  shouM  be 
availabie  l^efore  the  treatment  duration  ex- 
ceeds that  whk:h  is  supported  by  the  available 
toxicity  studies. 

5.2  Phase  m  Studies 

For  the  Phase  in  (Therapeutic 
Confirmatory]  studies,  the  recommendations 
for  the  United  States  and  lapan  are  the  same 
as  those  in  Table  1.  In  the  EU,  a  1-month 
toxicity  study  in  two  species  (one  nonrodent) 
would  support  clinical  trials  of  up  to  2  %veeks 
duration  (Table  2).  Three-month  toxicity 
studies  would  support  clinical  trials  for  up 
to  1  month  duration,  while  6-month  toxicity 
studies  in  rodents  and  3-month  studies  in 
nonrodents  would  support  clinical  trials  of  a 
duration  up  to  3  months.  For  longer  term 
clinical  trials,  a  6-month  study  in  rodents 
and  a  chronic  study  in  nonrodents  are 
recommended. 

Table  2.— Duration  of  Repeated 
Dose  Toxicity  Studies  to  Sup- 
port Phase  III  Trials  in  the  EU 
AND  Marketing  in  All  Regions' 


Duratkyi  of 
ainical  Trials 

Minimum  Duration  of  Re- 
peated Dose  Toxicity  Stud- 
ies 

• 

Rodents 

Nonrodents 

Up  to  2 
Weeks 

Up  to  1 
Month 

1  Month 

3  Months 

1  Month 
3Months 

Table  2.— Ouraton  of  Repeated 
Dose  Toxicity  Studies  to  Sup- 
port Phase  III  Trials  in  the  EU 
AND  Marketing  in  All  Regkxs»— 
Continued 


DuratkKi  of 
Clinical  Tnals 

Minimum  Duratkxi  of  Re- 
peated Dose  Toxicity  Stud- 
ies 

IWUMIU 

nanroaems 

Uptoa 

Months 
>3Months 

eitltontttt 
6Months 

SMonths 
Chfortc* 

*  Tha  above  laWa  also  reflects  the  maikat- 

ing  recommendatk>ns  in  the  three  regions  ex- 
cept that  a  chrorac  nonrodent  study  is  rec- 
ommended for  cSnical  use  >  1  month. 
^SeeRaf.  11. 

a.  Local  Tolerance  Sladiea 

Local  tolerance  should  be  studied  in 
animals  using  routes  relevant  to  the  proposed 
clinical  administration.  The  evaluation  of 
local  tolerance  should  be  performed  prior  to 
human  exposure.  The  assessment  of  local 
tolerance  may  be  part  of  other  toxicity 
studies. 

7.  Genotoxicity  Stadias 

Prior  to  Hrst  human  exposure,  in  vitro  tests 
for  the  evaluation  of  mutations  and 
chromosomal  damage  are  generally  needed.  If 
an  equivocal  or  positive  finding  occurs, 
additional  testiiiig  should  be  performed  (Ref. 
5). 

The  standard  battery  of  tests  for 
genotoxicity  (Ref.  6)  should  be  completed 
prior  to  the  initiation  of  Phase  D  studies. 

8.  Carcinogenicity  Studies 

Completed  carcinogenicity  studies  are  not 
usually  needed  in  advance  of  the  conduct  of 
clinical  trials  unless  there  is  cause  for 
concern.  Conditions  relevant  for 
carcinogenicity  testing  are  discussed  in  the 
ICH  document  (Ref.  7). 

For  pharmaceuticals  developed  to  treat 
certain  serious  diseases,  carcinogenicity 
testing,  if  needed,  may  be  concluded 
ftostapproval. 

9.  Reprodoction  Toadcity  Studies 

Reproduction  toxicity  studies  (Re&.  8  and 
9)  should  be  conducted  as  is  appropriate  for 
the  population  that  is  to  be  exposed. 

9.1  Men 

Men  may  be  included  in  Phase  I  and  D 
trials  prior  to  the  conduct  of  the  male  fertility 
study  since  an  evaluation  of  the  male 
reproductive  organs  is  fierformed  in  the 
repeated  dose  toxicity  studies  (Note  2). 

A  male  fertility  study  should  be  completed 
prior  to  the  initiation  of  Phase  III  trials  (Refs. 
8  and  9). 

9.2  Women  Not  of  Childbearing  Potential 

Women  not  of  childbearing  potential  (i.e., 
permanently  sterilized,  postmenopausal)  may 
be  included  in  clinical  trials  without 
reproduction  toxicity  studies  provided  the 
relevant  repeated  dose  toxicity  studies 
(which  include  an  evaluation  of  the  female 
reproductive  organs)  have  been  conducted. 


9.3  Women  of  Chiklbearing  Potential 

For  women  of  childbearing  potmtial  there 
is  a  high  level  of  concMH  for  the 
unintentional  exposure  of  an  embryo/fetus 
before  information  is  available  concerning 
the  potential  benefits  versus  potential  risks. 
There  are  currently  regional  diCforences  in 
the  timing  of  reproduction  toxicity  studies  to 
support  the  inclusion  of  women  of 
childbearing  potential  in  clinical  trials. 

In  )apan,  assessment  of  female  fertility  and 
embryo-fetal  development  should  be 
completed  prior  to  the  inclusion  of  women 
of  childbearing  potential  using  birth  control 
in  any  type  of  clinical  trial.  In  the  EU, 
assessment  of  embryo-fetal  development 
should  be  completed  prior  to  Phase  I  trials 
in  women  of  childbearing  potential  and 
female  fertility  studies  prior  to  Phase  HI 
trials. 

In  the  United  States,  women  of 
childbearing  potential  may  be  included  in 
early,  carefully  monitored  studies  %vithout 
reproduction  toxicity  studies  provided 
appropriate  precautions  are  taken  to 
minimiwt  risk.  These  precautions  include 
pregnancy  testing  (for  example,  based  on  the 
b-subunit  of  HCG),  use  of  a  highly  effective 
method  of  birth  control  (Note  3),  and  entry 
after  a  confirmed  menstrual  period. 
Continued  testing  and  monitoring  during  the 
trial  should  be  sufficient  to  enstue 
compliance  with  the  measures  not  to  become 
pregnant  during  the  period  of  drug  exposure 
(which  may  exceed  the  length  of  study).  To 
supfiort  this  approach,  informed  consent 
should  include  any  known  pertinent 
information  related  to  reproductive  toxicity, 
such  as  a  general  assessment  of  (Mtential 
toxicity  of  pharmaceuticals  with  related 
structures  or  pharmacological  effects.  If  no 
relevant  information  is  available,  the 
informed  consent  should  clearly  n^te  the 
potential  for  risk. 

In  the  United  States,  assessment  of  female 
fertility  and  embryo-fetal  development 
should  be  completed  before  women  of 
childbearing  {x>tential  using  birth  control  are 
enrolled  in  Phase  HI  trials. 

In  the  three  regions,  the  pre-  and  postnatal 
development  study  should  be  submitted  for 
marketing  approval  or  earlier  if  there  is  cause 
for  concern.  For  all  regions,  all  female 
reproduction  toxicity  studies  (Ref.  8)  and  the 
standard  battery  of  genotoxicity  tests  (Ref.  6) 
should  be  completed  prior  to  the  inclusion, 
in  any  clinical  trial,  of  women  of 
childbearing  potential  not  using  highly 
effective  birth  control  (Note  3)  or  whose 
pregnancy  status  is  unknowiL 

9.4  Pregnant  Women 

Prior  to  the  inclusion  of  pregnant  women 
in  clinical  trials,  all  the  reproduction  toxicity 
studies  (Refs.  8  and  9)  and  the  standard 
battery  of  genotoxicity  tests  (Ref.  6)  should  be 
conducted.  In  addition,  safety  data  firom 
previous  human  exposure  are  generally 
needed. 

10.  Supplementary  Studies 

Additional  nonclinical  studies  may  be 
needed  if  previous  nonclinical  or  clinical 
findings  with  the  product  or  related  products 
have  indicated  special  safety  concerns. 
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11.  Clinical  Trials  in  Pediatric  Populations 

When  pediatric  patients  are  included  in 
clinical  trials,  safety  data  finm  previous  adult 
human  exposure  would  usually  represent  the 
most  relevant  information  and  should 
generally  be  available  before  pediatric 
clinical  trials.  The  necessity  for  adult  himian 
data  would  be  determined  on  a  case-by-case 
basis. 

In  addition  to  appropriate  repeated  dose 
toxicity  studies,  all  reproduction  toxicity 
studies  (Ref.  8)  and  the  standard  battery  of 
genotoxicity  tests  (Ref.  6)  should  be  available 
prior  to  the  initiation  of  trials  in  (lediatric 
populations.  Juvenile  animal  studies  should 
be  considered  on  an  individual  basis  when 
previous  animal  data  and  human  safety  data 
are  insuCBcient. 

The  need  for  carcinogenicity  testing  should 
be  addressed  prior  to  long  term  exposure  in 
pediatric  clinical  trials  considering  the  length 
of  treatment  or  cause  for  concern  (Ref.  7). 
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12.  Continuing  EtSDrts  to  Improve 
Haimoaizatiim 

It  is  recognized  that  significant  advances  in 
harmonization  of  the  timing  of  nonclinical 
safety  studies  for  the  conduct  of  human 
clinical  trials  for  pharmaceuticals  have 
already  been  achieved  and  are  detailed  in 
this  guidance.  However,  differences  remain 
in  a  few  areas.  These  include  toxicity  studies 
to  support  first  entry  into  man  and  tike 
recommendations  for  reproduction  toxicity 
studies  for  women  of  childbearing  potential. 
Regulatora  and  industry  will  continue  to 
consider  these  differences  and  work  towards 
further  improving  the  drug  development 
process. 

13.  Endnotes 

Note  1  For  the  conduct  of  single  dose 
toxicity  studies,  refer  to  the  ICH-1 


recommendations  (Ref.  10)  and  the  regional 
guidances. 

Note  2  There  are  currently  regional 
differences  for  the  minimum  duration  of 
repeated  dose  toxicity  studies;  2  weelcs  in  the 
EU  and  the  United  States,  and  2  weeks 
nonrodent  and  4  weeks  rodent  in  Japan.  In 
Japan,  imlike  the  EU  and  the  United  States, 
the  male  fertility  study  has  usually  been 
conducted  prior  to  thp  inclusion  of  men  in 
clinical  trials.  However,  an  assessment  of 
male  fertility  by  careful  histopathological 
examination  in  the  rodent  4-week  repeated 
dose  toxicity  study  has  been  found  to  be 
more  sensitive  in  detecting  efiects  on  male 
reproductive  organs  than  fiartility  studies 
(ReL  9),  and  is  now  recommended  to  be 
performed  prior  to  the  first  clinical  trial  in 
Japan.  In  the  EU  and  the  United  States,  2- 
week  rep>eated  dose  studies  are  considered 
adeqviate  for  an  overall  assessment  of  the 
potential  toxicity  of  a  drug  to  support  clinical 
trials  for  a  short  duration. 

Note  3  A  highly  efCsctive  method  of  birth 
control  is  defined  as  one  that  results  in  a  low 
bilure  rate  (i.e.,  less  than  1  percent  per  year) 
when  used  consistently  and  correctly,  such 
as  implants,  injectables,  combined  oral 
contraceptives,  some  intrauterine 
contraceptive  devices  (lUD's),  sexual 
abstinence,  or  a  vasectomized  partner.  For 
subjects  using  a  hormonal  contraceptive 
method,  information  regarding  the  product 
under  evaluation  and  its  potential  effect  on 
the  contraceptive  should  be  addressed. 

14.  Kefinrences 

1.  ICH  Topic  S6  Document  "Preclinical 
Testing  of  Biotechnology-Derived 
Pharmaceuticals. " 

2.  ICH  Topic  E8  Ckxniment  "General 
Considerations  for  Clinical  Trials." 


3.  ICH  Harmonised  Tripartite  Guideline 
(S3 A)  Note  for  "Toxicolunetics:  The 
Assessment  of  Systemic  Exposuie  in  Toxicity 
Studies."  - 

4.  FDA.  "Single  Dose  Acute  Toxicity 
Testing  for  Pharmaceuticals;  Revised 
Guidance,"  61  FR  43934  to  43935,  August  28, 
1996. 

5.  ICH  Harmonised  Tripartite  Guideline 
(S2A)  "Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests." 

6.  ICH  Topic  S2B  document  "Standard 
Battery  of  Genotoxicity  Tests." 

7.  ICH  Harmonised  Tripartite  Guideline 
(SlA)  "Guideline  on  the  Need  for 
Carcinogenicity  Studies  for 
Pharmaceuticals. ' ' 

8.  ICH  Harmonised  Tripartite  Guideline 
(S5A)  "Detection  of  Toxicity  to  Reproduction 
for  Medicinal  Products." 

9.  ICH  Harmonised  Tripartite  Guideline 
(S5B)  "Toxicity  to  Male  Fertility." 

10.  Arcy,  P.  F.,  and  D.  W.  G.  Hairan. 
"Proceeding  of  The  First  International 
Conference  on  Harmonisation,  Brussels 
1991,"  Queen's  Univenity  of  Bel&st,  pp. 
183-184,  1992. 

11.  ICH  Topic  S4  Document  "Duration  of 
Chronic  Toxicity  Testing  in  Animals  (Rod«it 
and  Nonrodent  Toxicity  Testing)." 

Dated:  November  18, 1997. 

William  K.  Hubbard. 

Associate  Commissitmer  for  Policy 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  5 

[Doctot  Na  FR-3880-P-Oq 

RIN:  2S77-AB7S 

Ceiling  Rants  for  Putotlc  Housing 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Proposed  rule. 


This  proposed  rule  would 
permit  public  housing  agencies  (PHAs) 
to  adopt  caps  on  total  tenant  payments 
for  public  housing  projects  or  dwelling 
units  that  are  assisted  under  the  United 
States  Housing  Act  of  1937  (1937  Act). 
The  Balanced  Budget  E)ownpayment  Act 
I  (also  known  as  the  Continuing 
Resolution)  amended  the  1937  Act  to 
permit  the  establishment  of  caps,  or 
ceiling  rents,  on  the  Lncome-based 
monthly  total  tenant  payment  that 
reflect  the  reasonable  market  value  of 
the  housing,  but  that  are  not  less  than 
the  monthly  costs:  to  operate  the 
housing  of  the  PHA;  and  to  make  a 
deposit  to  a  replacement  reserve  (in  the 
soliB  discretion  of  the  PHA).  The 
proposed  rule  would  not  amend  HUD's 
Indian  housing  regulations.  Further,  this 
proposed  rule  would  not  apply  to 
Section  8  assisted  housing. 
DATES:  Comments  due  date:  January  26, 
1998. 

A00AESSE8:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Office  of 
General  Counsel,  Rules  Docket  Clark, 
Room  10278.  Department  of  Housing 
and  Urban  Development,  451  Sev«ith 
Street.  SW,  Washington.  DC  204 10- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  during  regular  business  hours 
(7:30  a.m.-5:30  p.m.  Eastern  Time)  at 
the  above  address. 
FOR  FURTHER  MFORMATION  COMTACT: 
Linda  Campbell,  Director,  Marketing 
and  Leasing  Management  Division, 
Office  of  Public  and  Indian  Housing, 
Room  4206,  Department  of  Housing  and 
Urlmn  Development,  451  Seventh  Street, 
SW  Washington,  DC  20410.  telephone 
(202)  708-0744  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individiials  may  access  this  telephone 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-677-8339. 


SUPP1.EMENTARY  INFORMATION: 
L  Background 

A.  Toted  Tenant  Payment 
Section  3(a)(1)  of  the  U.S.  Housing 

Act  of  1937  (42  U.S.C.  1437  et  seq.) 
(1937  Act)  establishes  the  monthly  total 
tenant  payment  for  tenants  of  public 
housing  assisted  under  the  1937  Act  as 
the  highest  of:  (1)  30  percent  of  the 
family's  monthly  adjusted  income;  (2) 
10  percent  of  the  family's  monthly 
income;  or  (3)  if  a  family  receives 
welfere  assistance  and  the  welfore 
assistance  is  subject  to  adjustment  in 
accordance  with  actual  housing  costs, 
the  portion  of  that  assistance 
specifically  designated  for  housing 
costs.  Further,  section  402(a)  of  the 
Balanced  Budget  Downpayment  Act,  I 
(Pub.L.  104-99, 110  Stat.  40,  approved 
January  28,  1996)  (also  known  as  the 
Continuing  Resolution),  as  amended  by 
section  201(c)  of  the  Departments  of 
Veterans  Affairs  and  Houaing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1997 
(Pub.L.  104-204, 110  Stat.  2874, 
approved  September  26, 1996)  requires 
that,  notwithstanding  section  3(aMl)  of 
the  1937  Act,  each  family  assisted  under 
the  Public  or  Indian  housing  rental 
programs  shall  pay  a  monthly  mininmim 
rent  of  up  to  $50. 

B.  Ceiling  Rents  Under  Section  102  of 
the  1987  HCD  Act 

Section  102  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.L.  100-242, 101  Stat.  1815, 
approved  February  5,  1988)  (1987  HCD 
Act)  added  a  new  section  3(a)(2)  to  the 
1937  Act  which  allows  the 
establishment  of  caps  ("ceiling  rents") 
on  the  income-based  monthly  total 
tenant  payment,  as  calculated  tmder 
section  3(a)(1).  Under  section  102  of  the 
1987  HCD  Act,  the  ceiling  rents  coiild 
not  be  greater  than  the  income-baaed 
formula,  and  not  less  than  the  average 
monthly  amount  of  debt  service  and 
operating  expenses  attributable  to  units 
of  similar  size  in  other  housing  projects 
owned  and  operated  by  the  Public 
Housing  Agency  (PHA). 

Ceiling  rents  are  a  useful  tool  in 
easing  the  rent  burden  on  woiking 
families  residing  in  public  housing 
assisted  under  the  1937  Act.  Worldng 
families  are  generally  regarded  as 
having  positive  effects  on  housing 
projects  by  providing  leadership  and 
acting  as  role  models  for  other  tenants. 
Higher  income  families  are  often  the 
resident  leaders  who  help  to  ensure  that 
the  units  are  well-maintained  and  drug- 
free.  Working  families  also  help  create 
an  economic  and  social  mix  that  is 
desirable  in  preventing  the  isolation  of 
the  very  poor  in  public  housing  projects. 


Without  ceiling  rents,  these  residents 
are  often  faced  with  the  dilemma  of 
leaving  public  housing  or  having  total 
tenant  payments  that  are  above  the 
market  value  of  their  units. 

On  March  15, 1989,  HUD  published  a 
notice  for  public  housing  (54  FR  10733) 
announcing  that  it  would  consider 
applications  bom  PHAs  for  waivers  of 
the  requirements  of  its  regulations 
implementing  section  3(a)(1)  of  the  1937 
Act.  so  that  PHAs  could  adopt  ceiling 
rents  for  projects  or  dwelling  units 
owned  and  operated  by  the  PHAs. 

C.  Section  402(b)  of  the  Continuing 
Resolution 

Section  402(b)  of  the  Continuing 
Resolution  amended  section  3(a)(2)  of 
the  1937  Act.  Specifically,  the 
Continuing  Resolution  f>ennit5  the 
establishment  of  ceiling  rents  that 
reflect  the  reasonable  market  value  of 
the  housing,  but  that  are  not  less  than 
the  monthly  costs:  (1)  to  operate  the 
housing  of  the  PHA;  and  (2)  to  make  a 
deposit  to  a  replacement  reserve  (in  the 
sole  discretion  of  the  PHA).  A 
replacement  reserve  may  be  used  for 
major  expenditures,  such  as  the 
acquisition  of  capitalized  equipment 
and  structural  repairs.  Section  402(b)  of 
the  Continuing  Resolution  does  not 
mandate  the  establishment  of  a 
replacement  reserve,  but  leaves  the 
decision  regarding  the  creation  of  such 
a  reserve  to  each  PHA. 

Section  402(b)(2)(B)  of  the  Continuing 
Resolution  provides  that  pending  HUD's 
issuance  of  final  regulations 
implementing  the  changes  to  section 
3(a)(2),  a  "transition  rule"  will  be  in 
effect.  Under  the  "transition  rule." 
PHAs  can  implement  ceiling  rents, 
which  must  be  not  less  than  the 
monthly  costs  to  operate  the  PHA's 
imits  and:  (1)  using  the  provisions  of  the 
prior  law  (i.e.,  section  3(a)(2)  of  the  1937 
Act  as  it  existed  prior  to  the  Continuing 
Resolution);  (2)  equal  to  Fair  Market 
Rents  (FMRs)  for  the  area  in  which  the 
unit  is  located;  or  (3)  equal  to  the  95th 
percentile  of  total  tenant  payments  paid 
for  a  unit  of  comparable  size  by  tenants 
in  the  same  housing  development  or  a 
group  of  comparable  developments 
totalling  50  units  or  more.  HUD  has 
issued  nonregulatory  guidance  (Notice 
PIH  9&-6,  February  13,  1996)  to  assist 
those  PHAs  Mrishing  to  establish  ceiling 
rents  prior  to  the  issuance  of  a  final  rule 
implementing  the  amendments  made  by 
the  Continuing  Resolution. 

D.  Effectiveness  of  Continuing 
Resolution  Beyond  Fiscal  Year  1997 

Section  402(f)  of  the  Continuing 
Resolution  limited  the  effectiveness  of 
the  ceiling  rents  and  minimum  rent 
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provisions  to  Fiscal  Year  (FY)  1996. 
Section  201(c)(2)  of  the  Departments  of 
Veterans  AfEairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  104-204. 110  Stat.  2874. 
approved  September  26, 1996)  extended 
their  effectiveness  through  FY  1997. 
Although  section  402(b)  of  the 
Continuing  Resolution  will  expire  at  the 
end  of  FY  1997  (September  30. 1997), 
HUD  believes  the  burden  of  increased 
total  tenant  payments  on  many  tenant 
families  is  significant  enough  to  merit 
proceeding  with  the  establishment  of 
the  necessary  regulatory  procedures  for 
implementing  ceiling  rents.  FIUD  is 
advocating  the  extension  of  the  current 
statutory  authority  for  ceiling  rents. 

n.  This  Proposed  Role 

A.  General 

This  proposed  rule  would  amend 
HUD's  regulations  governing  total 
tenant  payments  for  its  public  housing 
programs  (24  CFR  part  5,  subpart  F)  to 
implement  the  changes  made  by  the 
Continuing  Resolution  to  section  3(a)(2) 
of  the  1937  Act.  The  proposed  rule 
would  not  amend  the  corresponding 
requirements  for  HUD's  Indian  housing 
programs  (24  CFR  part  950).  The  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (Pub.  L.  104- 
330, 110  Stat  4016;  approved  October 
26. 1996)  completely  revises  HUD's 
Indian  housing  programs.  The 
regulations  promulgated  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996  will 
address  the  applicability  of  the 
Continuing  Resolution  to  HUD's  Indian 
housing  programs. 

B.  Applicability 

This  rule  proposes  to  establish  a  new 
24  CFR  5.614  which  would  describe  the 
policies  and  procedures  governing  the 
establishment  of  ceiling  rents.  Section 
5.614  would  apply  to  public  housing 
rental  projects.  It  would  not  apply  to:  (1) 
homeownership  programs  (such  as  the 
Turnkey  ID  program— 24  CFR  part  904); 
(2)  applicants  and  tenants  assisted 
imder  sections  10(c)  and  23  of  the  1937 
Act  as  in  effect  before  amendment  by 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
1410  and  1421b  (1970  ed.));  or  (3)  the 
Section  8  Rental  Voucher  and  Rental 
Certificate  Programs. 

C.  Calculating  Ceiling  Rents 

This  proposed  rule  would  permit  a 
PHA  to  establish  ceiling  rents  which 
reflect  the  reasonable  market  value  of 
the  housing  and  which  are  not  less  than 
the  statutory  minimum-  the  monthly 


cost  to  operate  the  housing  of  the  PHA 
and  to  make  a  deposit  to  a  replacement 
reserve  (in  the  sole  discretion  of  the 
PHA). 

In  determining  the  reasonable  market 
value  of  the  housing,  a  PHA  may  utilize: 
(1)  the  95th  percentile  of  the  total  tenant 
payments  paid  for  a  unit  of  comparable 
size  by  tenants  in  the  same  public 
housing  development  or  group  of 
comparable  developments  totalling  50 
units  or  more  or  having  at  least  15  units 
of  the  same  unit  size  (number  of 
bedrooms)  for  which  ceiling  rents 
would  be  applied;  (2)  the  FMRs  for  the 
area  in  which  the  unit  is  located;  or  (3) 
any  other  similar  indicator  of  reasonable 
market  value,  such  as  a  comparability 
study.  The  comparability  study  wotild 
have  to  analyze  relevant  factors  for  the 
community  in  which  the  unit  is  located, 
including  unassisted  rents  for  housing 
of  similar  age.  location,  condition, 
amenities,  design,  and  size. 

For  purposes  of  determining  the 
minimum  ceiling  rent,  the  average 
monthly  operating  expense  would  eqiial 
one-twelfth  (1/12)  of  die  simi  of  all 
annual  operating  expenses  reported  on 
the  Statement  of  Operating  Receipts  and 
Expenditures  (SORE)  for  the  PHA's  most 
recent  fiscal  year  and  the  aggregate 
annual  utility  allowances  for  all  tenant- 
paid  utilities;  minus  the  sum  of  excess 
utility  charges  and  annual  costs,  if  any, 
associated  with  units  approved  for 
deprogramming. 

The  Slim  of  the  operating  expenses 
would  be  distributed  over  all  of  the 
PHA's  public  housing  dwelling  units, 
except  those  approved  for 
deprogramming,  whether  or  not  ceiling 
rents  are  adopted  for  all  units,  with  an 
adjustment  only  for  unit  size  (nvunber  of 
bedrooms).  Operating  expenses  would 
be  allocated  according  to  unit  size  with 
larger  units  receiving  a  larger  portion  of 
the  operating  expenses  than  smaller 
units. 

Under  this  proposed  rule.  HUD  would 
establish  the  two-bedroom  unit  as  the 
base  total  tenant  payment  The 
allocation  of  operating  expenses  for  a 
particular  unit  will  be  calculated  by 
multipl)dng  the  base  total  tenant 
payment  by  an  adjustment  factor.  The 
adjustment  factors  will  vary  from  70 
percent  of  the  base  total  tenant  payment 
for  an  efficiency  to  182  percent  of  the 
base  total  tenant  payment  for  a  six- 
bedroom  unit  HUD  uses  this  method  to 
adjust  total  tenant  payments  by  unit  size 
in  establishing  the  FMRs  (24  CFR 
888.113(c).) 

The  Appendix  to  this  proposed  rule 
demonstrates  how  tEe  statutory 
minimum  is  calculated  in  establishing 
ceiling  rents. 


D.  Establishing  Ceiling  Rents 

This  proposed  rule  would  permit  a 
PHA  to  establish  ceiling  rents  for.  (1)  all 
dwelling  units  in  its  inventory;  (2)  all  of 
the  imits  in  one  or  more  projects;  or  (3) 
some  of  its  units  in  one  or  more 
projects,  based  on  bedroom  size.  The 
rule  woidd  allow  a  PHA  to  implement, 
change  the  amoimt  of.  or  revoke  ceiling 
rents  alter  giving  reasonable  notice  to 
the  affected  tenants.  If  the  amount  of  the 
ceiling  rent  is  changed,  the  new  amount 
would  have  to  conform  with  the 
provisions  of  this  rule. 

Since  section  402(b]  of  the  Continuiag 
Resolution  authorizes,  rather  than 
mandates  ceiling  rents,  a  PHA  has  the 
discretion  to  decide  whether  to  establish 
ceiling  rents.  If  a  PHA  elects  to  establish 
ceiling  rents,  however,  each  tenant 
&mily  admitted  to  or  living  in  a 
dwelling  unit  subject  to  a  ceiling  rent  is 
eligible  for  the  ceiling  rent.  This 
proposed  rule  also  provides  that  a 
family  residing  in  a  dwelling  unit 
subject  to  a  ceiling  rent  may  not  be 
charged  an  amoimt  that  exceeds  the 
amount  the  family  would  pay  under  the 
income-based  calculation  of  24  CFR 
5.613(a).  as  required  by  the  Continuing 
Resolution.  Therefore,  a  femily  residii^ 
in  a  dwelling  unit  with  a  ceiling  rent 
will  be  charged  the  lesser  of  the  income- 
based  total  tenant  payment  or  the 
ceiling  rent  set  for  the  imit;  however,  in 
all  cases  the  family  must  pay  the 
minimum  rent  established  by  the  PHA. 

A  PHA  must  ensure  that  the  ceiling 
rents  it  has  established  are  not  less  thJan 
the  statutory  minimum  (i.e.,  the 
monthly  cost  to  operate  the  housing  of 
the  PHA  and,  in  the  sole  discretion  of 
the  PHA.  to  make  a  deposit  to  any 
replacement  reserve)  at  the  time  it 
prepares  its  Statement  of  Operating 
Receipts  and  Expenses  each  fiscal  year, 
and  must  update  the  ceiling  rents 
accordingly.  PHAs  are  also  reminded 
that  in  establishing  ceiling  rents,  they 
must  abide  by  Federal  laws  prohibiting 
discrimination  on  the  basis  of  race, 
religion,  sex.  color,  national  origin,  age. 
disability,  and  familial  status. 

The  final  rule  may  require  that  a  PHA 
maintain  records  regarding  its 
calculation  and  establishment  of  ceiling 
rents.  Further,  the  final  rule  may  require 
a  PHA  to  notify  HUD  that  it  has 
established  or  revoked  ceiling  rents. 
HUD  invites  comment  on  what  would 
be  the  least  burdensome  recordkeeping 
and  notification  methods 

E.  Continued  Effectiveness  of  Existing 
Ceiling  Rents 

Section  102  of  the  1987  HCD  Act 
originally  limited  the  effectiveness  of 
ceiling  rents  for  a  period  of  36  months. 
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This  period  was  subsequently  extended 
to  60  months  by  section  302  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235;  103  Stat.  1987,  approved 
December  15. 1989)  (HUD  Reform  Act). 
Section  102  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550;  106  Stat.  3872. 
approved  October  28, 1992)  removed 
the  60  month  limit  and  extended  the 
ceiling  rents  in  effect  prior  to  the  date 
of  enactment  of  the  HUD  Reform  Act 
without  time  limitation.  Accordingly, 
this  proposed  rule  would  not  impact  the 
effectiveness  of  those  ceiling  rents  that 
were  approved  by  a  HUD  regulatory 
waiver  under  the  March  15, 1989 
Federal  Register  notice.  These  ceiling 
rents  are  valid  indefinitely,  as  long  as 
they  cover  current  operating  expenses 
and  the  PHA  wants  to  have  them. 
Further.  HUD  also  considers  any  ceiling 
rents  adopted  under  the  transition  rule 
and  HUD  Notice  96-6  as  being  valid  for 
an  uodefinite  period  of  time,  as  long  as 
they  cover  current  operating  expenses 
and  the  PHA  wants  to  have  them 
(subject  to  the  extension  of  the  statutory 
authority  for  ceiling  rents  beyond 
September  30, 1997). 

A  PHA  with  HUD-approved  ceiling 
rents  under  the  March  15,  1989  Fednral 
Kegister  notice  may  opt  to  switch  to 
PHA-adopted  ceiling  rents  under  the 
provisions  of  the  transidon  rule  (or 
later,  under  the  provisions  of  HUD's 
final  rule  on  ceiling  rents).  However, 
although  ceiling  rents  adopted  under 
the  March  15,  1989  notice  are  valid  for 
an  indefinite  period  of  time  (so  long  as 
they  cover  current  operating  expenses 
and  the  PHA  wants  to  have  them),  any 
ceiling  rents  adopted  under  the 
transition  notice  or  HUD's  final  rule  are 
valid  only  until  September  30. 1997. 
unless  extended  by  law. 

m.  Findings  mad  CerlificatioM 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50. 
implementing  section  102(2KC)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW.  Washington.  DC  20410- 
0500. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 


Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  no  Federalism 
implications,  and  that  the  policies  are 
not  subject  to  review  under  the  Order. 
Specifically,  this  proposed  rule  would 
permit  PHAs  to  adopt  ceiling  rents  for 
public  housing  projects  or  dwelling 
units  that  are  assisted  under  the  1937 
AcL  h  will  effect  no  changes  in  the 
current  relationships  between  the 
Federal  government,  the  States  and  their 
political  subdivisions. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  will  have  no  adverse  or 
disproportionate  economic  impact  on 
small  entities.  Each  PHA  will  make  the 
decision  whether  to  implement  ceiling 
rents  and  is  not  expected  to  do  so  if 
ceiling  rents  will  have  a  significant 
economic  effect  on  the  PHA. 
Furthermore,  the  procedures  for 
administering  ceiling  rents  should  not 
entail  significantly  greater  expense  to 
the  PHA  than  the  PHA  would  normally 
inciu:  in  administering  income-based 
rents. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532),  that  this  rvde  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

£jrecu<ive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Riskt 

This  proposed  rule  would  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Executive  Order  12866,  Regulatory 
Plarming  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(f)  of  the 
Order  (although  not  economically 
significant,  as  provided  in  section  3(f)(1) 
of  the  Order).  Any  changes  made  to  the 
proposed  rule  subseqtient  to  its 
submission  to  OMB  are  identified  in  the 
docket  file,  which  is  available  for  public 


inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  Room 
10276,  451  Seventh  Street,  SW, 
Washington,  DC  20410-0500. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  Public  and 
Indian  Housing  is  14.850. 

List  of  Subjects  in  24  CFR  Fart  5 

Administrative  practice  and 
procedure.  Aged,  Claims,  Drug  abuse. 
Drug  traffic  control,  Grant  programs — 
housing  and  community  development. 
Grant  programs — Indians,  Grant 
programs — low  and  moderate  income 
housing,  Indians,  Individuals  with 
disabilities.  Intergovernmental  relations. 
Loan  programs — housing  and 
commiuiity  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance.  Penalties,  Pets,  Public 
housing,  Rent  subsidies.  Reporting  and 
recordkeeping  requirements.  Social 
security.  Unemployment  compensation. 
Wages. 

Accordingly,  24  CFR  part  5  would  be 
amended  as  follows: 

PART  5-OENERAL  HtJO  PROGRAM 
REQUIREMENTS;  WAIVERS 

1.  The  authority  citation  for  24  CFR 
part  5  continues  to  read  as  follows: 

Aatfaority:  42  U.S.C.  3535(d).  unless 
otherwise  noted. 

Subpart  F— Income  Limits,  Annual 
income,  Ad)ust»d  Income,  Rent,  and 
Examinations  for  ttte  Public  Housing 
and  Section  8  Programe 

2.  The  authority  citation  for  subpart  F 
continues  to  read  as  follows: 

Aotfaority:  42  U.S.C.  1437a,  1437c.  1437d. 
1437f.  1437n.  and  3535(d). 

3.  A  new  §  5.614  is  added  to  read  as 
follows: 

fS.614    CelHng  rams  for  public  housing. 

(a)  Applicability.  This  section  applies 
to  public  housing  rental  projects.  This 
section  does  not  apply  to: 

(1)  Homeownership  programs,  such  as 
the  Turnkey  III  program; 

(2)  Applicants  and  tenants  assisted 
under  sections  10(c)  and  23  of  the  1937 
Act  as  in  effect  before  amendment  by 
the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 
1410  and  1421b  (1970  ed.));  or 

(3)  Section  8  assisted  housing. 

(b)  Calculating  ceiling  rents.  (1) 
Genera/.  A  PHA  may  establish  caps  on 
total  tenant  payments  (as  described  in 

§  5.613)  for  the  dwelling  units  described 
in  §  5.614(cHl)  that  reflect  the 
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reasonable  market  value  of  the  housing,  adjustment  factor.  Adjustment  Cactors  Example  of  Calculating  the  Statutory 

hut  that  are  not  less  than:  for  all  units  are  as  follows:  Minimum  in  EstaliUshing  Ceiling  Rent* 

(i)  The  average  monthly  amount  of  (i)  Zero-bedroom  units  (efficiencies) —  g^^g  j 

operating  expeaaes  attributed  to  units  of  0.70;  ^^ 

similar  size  m  public  housing  projects  (ii)  One-bedroom  units— 0.85;  *•  pP««ting  expenses  (Line  620)  itxHn  the 

owned  by  the  PHA;  and  (iii)  Two-bedroqm  units-1.00;  Statamimt  of  Openiting  ReceipU  and 

(u)  The  monthly  cost  to  make  a  (iv)  Three-bedroom  units-1.25:  JST^^                      Ten"S^' 

deposit  to  a  replacement  reserve  (in  the  1^^."^^!?°°°' '^•V^VtS^      a  2.  Cost  oTSuty  aUowMK^e.  ibrSmuit^d 

sole  disoBtion  of  the  PHA).  K  i^c^^^S^'"  "^i^^uo'  ""*  ^^^^  far  2.  PHA'.  mort  «^iS 

(2)  Reasonable  nnirket  vahie.  The  Ti-^":?^™  "^^^^f^ ,  ,  year. S304W0 

leasonable  market  value  of  the  housing  „  j^J  Estabbshmganhng  rents.  (1)  A  3.  Add  line  l  and  Una  2. 

is  equal  to:  PHA  may  estabbsh  ceiling  rents  for  $220,000 

(i)  The  95th  percentile  of  the  total  I'V^i  7fi  "^  ^^  ^  '^  inventory;  4.  Excae.  utiUty  chuge.  (Line  070)  from 

tenant  payments^  far  a  unit  of  (")AU  of  the  units  in  one  or  more  HUD-5  2599  Ibr  the  PHA.  mot  recent 

iTi            tf   ..         •    .      L  projects;  or  nscal  year.                              SS  200 

"ki?*T?     ""^i^  r°"     f  **'''"™^,  (iii)  Some  of  its  units  in  one  or  more  5.  Cost,  usociated  with  deprograiUing 

public  housing  development  or  group  of  projecte,  based  on  bedroom  size.  unit.,  if  any.  for  the  PHA^  ^otr^St 

comparable  developments  totallmg  50  (2)  A  PHA  may  implement,  change  fiscal  year. SO 

units  or  more  or  having  at  least  15  units  the  amount  of.  or  revoke  ceilingrents  6.  Add  line  4  and  line  5. 

ofthesune  unit  size  (nmnber  of  after  giving  reasonable  notirato  the  «-^    . 

bedrooms)  for  which  ceding  rents  affected  tenants.  If  the  amount  of  the  7.  Subtract  line  8  from  Una  3. 

'*'°"^1^«PP"«*:  ceiling  rent  is  changed,  the  new  amount     .  ^?:n *k!*'"??L. 

(ii)  The  Fau  Market  Rents  (FMRs)  for  wo^  have  toSrm  with  the  *•  S?7'ZSdTi^r''~^  "'^'"^ 

Ae  area  mwhich  the  unit  U  located  provisions  of  this  section.  £%o           ^       

(See  24  CFR  part  888);  or  *^  (3)  The  total  tenant  payment  of  a 

(iii)  Any  other  similar  indicator  of  family  residi^  in  a  dwelling  unit  ^^P  ' 

reasonable  market  value  utilized  by  the  subject  to  a  ceiling  rent  is  the  lesser  of  Number  of  units  o%nMd  by  PHA  Times 

PHA.  such  as  a  comparability  study.  the  income-based  total  tenant  payment  Adfustmsnt  Factor  • 

(3)  Average  monthly  operating  or  die  ceiling  rent  for  such  dwelling  0-bedioom  uniu  20  x  o.70 14 

expenses.  The  average  monthly  unit;  however,  the  total  tenant  payment  i-bedroom  unite  40  x  0.8S .34 

operating  expenses  is  one-twelfth  (Via)  may  not  be  lower  than  the  tninimnm  2-bedroom  unite  20  x  i.oo 20 

of  the  sum  of:  rent  established  by  the  PHA.  3-bedroom  unite  20  x  1.25 .25 

(i)  All  annual  operating  expenses  (4)  A  PHA  must  ensure  that  the  ^t!^"*"™  ^^  °  ^  ^'^ " 

reported  on  the  Statement  of  Operating  ceiling  rents  it  has  established  are  not  rC?°*"°  "^l*  n  **  J  «1 "^ 

Receipts  and  Expenditures  as  of  die  end  less  than  the  statutory  minimum  (i.e..  B-o«»^m^unite  0  x  i.82...._ _.„ ^ 

of  the  PHA's  most  recent  fiscal  year  and  the  monthly  cost  to  operate  the  housins  .  iAn._u iiV ["■ 

die  aggregate  annual  utility  allowances  of  die  PHA  and.  in  tiirsole  discretion  for  ^S^^         ''"^           ^"^""""''^ 

for  all  tenant  paid  utilities;  minus  the  of  the  PHA,  to  make  a  deposit  to  any 

sum  of:  replacement  reserve)  at  the  time  it  **"P  ^ 

(ii)  Excess  utility  charges  and  annual  prepares  its  Statement  of  Operating  Calculate  the  two-bedroom  tntnimiiTu 

costs,  if  any.  associated  with  units  Receipts  and  Expenses  each  fiscal  year,  monthly  rent: 

approved  for  deprogramming.  and  must  update  the  ceiling  rents  1-  Enter  Line  8  from  Step  1. 

{4)  Distributing  the  average  monthly  accordingly.  $17,900 

amount  of  operating  expenses.  The  total  (5)  In  establishing  ceiling  rmts,  a  PHA  ^  ^^'  '^°*^  ^™  Step  2. 

average  monthly  amoimt  of  operating  is  reminded  that  it  must  abide  by  ?>^  ■    1       u      i„j 

expenses  must  be  distributed  over  all  of  Federal  laws  prohibiting  discrimination  ^  I^^*^    .  n^"^""-^^^  .^ 

the  PHA's  pubUc  housing  dwelling  on  die  basis  of  race,  reUiion,  sex,  color,  °>°°thly  rent  (hne^l  ^^vided  by  hne  2) 

units,  except  diose  approved  for  national  origin,  age,  disabiUty.  and  4.  Calculate  the  minimum  rent  for  other  size 

depirogramming,  whether  or  not  ceiling  famuial  status.  imite: 

rents  are  proposed  for  all  units,  and  Date:  August  22, 1997.  'a.  O^wdioom  (line  3  x  .70) _.$134.73 

adjusted  only  for  unit  size  (i.e..  number  k,^  Emanuel  MaitJuiaii.  *>•  l-bedroom  (Une  3  x  .85) J163.69 

™^TSl  J?  '^^^^  "^^  Acting  Assistant  Secretary  for  Public  and  ^  ttTl^^  il^  ', ""  V"! ''^f! 

paragraph  (b)(5)  of  this  section.  Indi<ui  Housing  **•  ^-'^^'room  (line  3  x  1.40) N/A 

(5)  Unit  adjustment  factors.  The  «•  5-bedroom  (line  3  x  1.8I) M/A 

adjustinent  for  unit  size  is  determined  Appendix— to  24  CFR  Part  5  t  6-bedroom  (line  3  x  1.82) M/A 

by  using  a  percentage  relationship  based  Note:  This  appendix  will  not  be  codified  in  IFR  Doc.  97-30941  FUed  1 1-24-97;  8:45  am) 

on  the  rent  of  a  two-bedroom  unit  as  an  title  24  of  the  Code  of  Federal  Regulation..  —iMg  cooc  4>io-4»-p 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2510 
RIN1210-AA59 

Final  Rule  Amending  the  Definition  of 
Plan  Assets;  Participant  Contributions 

AGENCY:  Pension  and  Wel£ue  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  docimient  contains  a 
final  rule  amending  the  Department  of 
Labor's  regulation  published  in  the 
Federal  Register  on  August  7,  1996,  that 
defines  when  participant  contributions 
to  a  pension  benefit  plan  become  plan 
assets  for  purposes  of  Title  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended  (ERISA).  The 
amendment  set  forth  in  this  notice 
harmonizes  the  Title  I  rules  governing 
the  definition  of  plan  assets  with  the 
Internal  Revenue  Code  (Code)  rules 
governing  the  timing  of  deposits  for 
Savings  Incentive  Match  Plans  for 
Employees  (SIMPLE  plans)  that  involve 
Individual  Retirement  Accounts 
(SIMPLE  IRAs)  and  thereby  simplifies 
compliance  by  small  businesses. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  November  25,  1997. 
FOR  FtiRTHER  MFORMATION  CONTACT: 
Rudy  Nuissl.  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
(202)  219-8671:  or  William  W.  Taylor. 
Plan  Benefits  Security  Division.  Office 
of  the  Solicitor,  U.S.  Department  of 
Labor,  Washington.  DC,  (202)  219-9141. 
These  are  not  toll-free  nximbers. 
SUPPI^EMBfTARY  INFORMATION:  On  March 
27,  1997,  the  Department  of  Labor  (the 
Department)  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
leister  at  62  PR  14760  (the  "proposal") 
to  amend  a  regulation  which  had  been 
issued  on  Augxist  7, 1996.  at  61  PR 
41220  (the  "1996  regulation")  defining 
when  certain  monies  that  a  participant 
pays  to.  or  has  withheld  by,  an 
employer  for  contribution  to  a  plan  are 
"plan  assets"  for  purposes  of  Tide  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(ERISA),  and  the  related  prohibited 
transaction  provisions  of  the  Internal 
Revenue  Code  (the  Code).'  The  purpose 


of  the  proposed  amendment  was  to 
harmonize  the  1996  regulation  with  the 
Code  rules  governing  the  timing  of 
deposits  for  SIMPLE  Plans  that  involve 
IRAs,  in  order  to  simplify  compliance 
for  small  plans. 

The  1996  Regulation 

Section  2510.3-102(a)  of  the  1996 
regulation  sets  forth  a  general  rule 
which  provides  that  the  assets  of  a  plan 
include  amounts  that  a  participant  or 
beneficiary  pays  to  an  employer,  or 
amounts  that  a  participant  has  withheld 
from  his  wages  by  an  employer,  for 
contribution  to  the  plan  as  of  the  eariiest 
date  on  which  such  contributions  can 
reasonably  be  segregated  from  the 
employer's  general  assets.  With  respect 
to  employee  pension  benefit  plans 
covered  by  Title  I  of  ERISA,  section 
2510.3-102(b)  of  die  1996  regulation 
further  provides  that  in  no  event  shall 
the  date  determined  pursuant  to  section 
2510.3-102(a)  occur  later  than  the  15th 
business  day  of  the  month  following  the  ' 
month  in  which  the  participant 
contribution  amounts  are  received  by 
the  employer  or  in  which  such  amoimts 
would  otherwise  have  been  payable  to 
the  participant  in  cash. 

Except  as  provided  in  ERISA  §  403(b). 
plan  assets  are  required  to  be  held  in 
trust  by  one  or  more  trustees.^  ERISA 
§  403(a).  29  U.S.C.  1103(a).  In  addition, 
ERISA's  fiduciary  responsibility 
provisions  apply  to  the  management  of 
plan  assets.  Among  other  things,  these 
provisions  make  clear  that  the  assets  of 
a  plan  may  not  inure  to  the  benefit  of 
any  employer  and  shall  be  held  for  the 
exclusive  purpose  of  providing  benefits 
to  participants  in  the  plan  and  their 
beneficiaries,  and  defraying  reasonable 
expenses  of  administering  the  plan. 
ERISA  §§403-404.  29  U.S.C  1103- 
1104.  These  provisions  also  prohibit  a 
broad  array  of  transactions  involving 
plan  assets.  ERISA  §§  403-408.  29 
U.S.C.  1106-1108.  Employers  who  £ail 
to  transmit  promptly  iJarticipant 
contributions,  and  plan  fiduciaries  who 
fail  to  collect  those  amounts  in  a  timely 


'  The  Secretary  of  Labor  has  authority  to  issue 
regulations  relatiog  to  most  of  section  4975  of  the 
Intatnal  Revenue  Code  pursuant  to  section  102  of 
Raofgamzation  Plan  No.  4  of  1978.  5  U.S.C  App. 
165. 43  FR  47713.  Octobor  17. 1978.  For  the  sake 


of  clarity,  the  remainder  of  the  preambie  rafars  only 
to  Title  I  of  ERISA.  However,  these  references  apply 
to  the  correeponding  provisioos  of  section  4975  of 
the  Code  as  well. 

'  ERISA  §  4O30>)  contains  a  number  of  excaptiens 
to  the  trust  requirement  for  certain  types  of  aasets. 
including  assets  which  consist  of  insurance 
cuutitla.  and  for  certain  types  of  plans.  In 
additioo.  the  Secretary  has  issued  a  technical 
release.  T.R.  92-01.  which  provides  that,  with 
respect  to  certain  welfare  plans  (eg  cafeteria 
plans),  the  Department  will  not  assert  a  violation  of 
the  triist  or  certain  other  reporting  requirements  in 
any  enforcement  proceeding,  or  assess  a  civil 
penalty  for  certain  reporting  violatioaa  involving 
such  plans  solely  because  of  a  hilure  to  hold 
participant  contributions  in  trust.  57  FR  23272 
(June  2. 1902).  58  FR  45359  (Ai^  27.  1993). 


manner,  will  violate  the  requirement 
that  plan  assets  be  held  in  trust;  in 
addition,  such  employers  and 
fiduciaries  may  be  engaging  in 
prohibited  transactions. 

The  Proposal 

On  August  20,  1996.  the  Small 
Business  Job  Protection  Act  of  1996  (the 
Act.  Pub.  L.  104-188)  was  signed  into 
law.  Section  1421  of  the  Act  amended 
section  408(p)  of  the  Code  to  provide 
that  certain  employers  may  establish 
SIMPLE  plans.  Under  amended  section 
408(p)  of  the  Code,  an  eligible  employer 
may  establish  an  employee  pension 
benefit  plan  by  making  contributions  to 
each  eligible  employee's  SIMPLE  IRA. 
Section  408(p)(5)(A)(i)  of  the  Code 
provides  that  an  employer  must  make 
salary  reduction  elective  contributions 
to  each  eligible  employee's  SIMPLE  IRA 
not  later  than  the  close  of  the  30-day 
period  following  the  last  day  of  the 
month  with  respect  to  which  the 
contributions  are  to  be  made.^  However, 
section  1421  of  the  Act  did  not  amend 
Tide  I  of  ERISA,  as  it  did  the  Code,  with 
respect  to  when  such  participant 
contributions  become  assets  of  the  plan. 

In  order  to  harmonize  the  Tide  I  rules 
governing  the  definition  of  plan  assets 
with  section  408(p)  of  the  Code,  as 
amended  by  the  Act.  the  Department 
proposed  to  amend  29  CFR  2510.3-102 
to  provide  that  salary  reduction  elective 
contributions  vmder  a  SIMPLE  plan  that 
involves  SIMPLE  IRAs  become  plan 
assets  as  of  the  earliest  date  on  which 
such  contributions  can  reasonably  be 
segregated  from  the  employer's  general 
assets,  but  in  no  event  later  than  the 
30th  day  following  the  month  in  which 
such  amounts  would  otherwise  have 
been  payable  to  the  participant  in  cash. 

The  E)epartment  explained  in  the 
preamble  to  the  proposed  rule  that, 
while  the  amendment  woidd  preserve 
the  general  rule  set  forth  in  section 
2510.3-102(a)  of  the  1996  regulation 
governing  when  participant 
contributions  to  employee  pension 
benefit  plans  become  plan  assets,  it 
would  amend  29  CFR  2510.3-102(b)  of 
the  1996  regulation  by  specifying  that, 
for  purposes  of  Tide  I  of  ERISA,  the 
maximum  period  during  which  salary 
reduction  elective  contributions  under  a 
SIMPLE  plan  that  involves  SIMPLE 
IRAs  may  be  treated  as  other  than  plan 


'The  Department  has  taken  the  position  that 
contributions  to  an  employee  benefit  plan  made  at 
the  riection  of  the  participant,  whether  made 
pursuant  to  a  salary  reduction  agreement  or 
otherwise,  constitute  amounts  paid  to  or  withheld 
by  an  employer  (i.e.,  participant  contributions) 
within  the  scope  of  §  2510.3-102,  without  regard  to 
the  treatment  of  such  contributions  under  the 
imamal  Revenue  Code.  See  S3  FR  29M0  (Aug.  8. 
1968). 
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assets  is  the  same  number  of  days  as  the 
period  within  which  the  employer  is 
required  to  deposit  withheld 
contributions  under  a  SIMPLE  plan  that 
involves  SIMPLE  IRAs  under  section 
408(p)  of  the  Code,  as  amended  by  the 
Act.  The  Department  further  explained 
in  the  preamble  to  the  proposed  rule 
that,  for  all  other  pension  plans  covered" 
under  Tide  I  of  ERISA,  including 
SIMPLE  401(k)  plans  diat  meet  die 
requirements  of  section  401(k)(ll)  of  the 
Code,  the  maximum  period  would 
remain  15  business  days  following  the 
month  in  which  participant 
contributions  were  received  by  the 
employer  (for  amounts  that  participants 
or  beneficiaries  pay  to  the  employer)  or 
would  otherwise  have  been  payable  to 
the  participants  in  cash  (for  amoimts 
that  the  employer  withholds  from  the 
participant's  wages). 

Diacussion  of  the  ComnientB  and  Final 
Rule 

The  Department  received  only  one 
comment  letter  in  response  to  the  March 
27,  1997,  notice  of  proposed 
rulemaking.  The  commenter  expressed 
concern  with  regard  to  the  statement  in 
the  preamble  to  the  proposal  at  59  FR 
14760  that  "employers  who  fail  to 
transmit  promptly  participant 
contributions,  and  plan  fiduciaries  who 
fail  to  collect  those  amounts  in  a  timely 
manner.  wUl  violate  the  requirement 
that  plan  assets  be  held  in  trust;  in 
addition,  such  employers  and 
fiduciaries  may  be  engaging  in 
prohibited  transactions."  Specifically, 
the  commenter  contended  that  this 
language  is  too  broad  and  that  financial 
institutions  that  are  fiduciaries  (by 
virtue  of  being  investment  advisers  or 
otherwise)  but  have  no  control  over 
when  participant  contributions  are  sent 
to  them  should  not  be  subject  to  liability 
in  connection  with  failures  by 
employers  to  transmit  participant 
contributions  in  a  timely  manner.  The 
Department  does  not  agree  that  the 
referenced  preamble  language  should  be 
modified  or  withdrawn.  As  noted  at  61 
FR  41226  in  the  preamble  to  the  1996 
regulation,  while  it  is  the  view  of  the 
Department  that  the  plan  sponsor 
(usually  the  employer)  is  primarily 
responsible  for  assuring  that  participant 
contributions  are  transmitted  to  the 
trustee  in  a  timely  manner,  section 
405(a)(3)  of  ERISA  would  impose  a 
fiduciary  duty  on  plan  trustees  in 
certain  circumstances.  See,  for  example, 
the  guidance  of  ERISA's  co-fiduciary 
liability  provisions  set  forth  in  29  CFR 
2509,75-5.  Similar  considerations 
would  be  relevant  with  respect  to  plan 
fiduciaries  who  are  not  necessarily 
trustees  and  who  do  not  have  control 


over  when  participant  contributions  are 
sent  to  them  but  who  are  involved  in  the 
process  of  investing  such  contributions. 

For  the  reasons  set  forth  herein,  the 
Department  is  by  this  notice  adopting 
the  amendment  as  proposed. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  each  Federal 
agency  to  perform  an  initial  regulatory 
flexibility  analysis  (IRFA)  for  all 
proposed  rules  unless  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  organizations,  and 
governmental  jurisdictions.  The 
E)epartment  published  an  IRFA  with 
regard  to  the  proposed  amendment  in 
die  March  27,  1997,  notice  of  proposed 
rulemaking,  in  accordance  with  the 
requirements  of  5  U.S.C.  603.  In  the 
IRFA.  the  Department  explained  the 
basis  for  its  belief  that  the  proposed  rule 
would  not  have  a  significant  economic 
effect  on  a  substantial  niunber  of  small 
entities.  Because  the  final  nde 
amending  the  1996  regulation  is 
identical  to  the  proposal  and  because  no 
comments  were  received  frnm  the 
public  in  response  to  the  IRFA  included 
in  the  March  27, 1997.  notice  of 
proposed  rulemaking,  the  Department 
has  made  a  final  determination  that  this 
final  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities. 

Executive  Order  12866 

This  regulatory  action  is  not  a 
"significant  rule"  within  the  meaning  of 
Executive  Order  12866  (58  FR  51735, 
Oct  4,  1993)  because  it  is  not  likely  to 
result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more,  or  an 
adverse  effect  on  a  sector  of  the 
e(»)nomy.  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities;  (2)  the 
creation  of  a  serious  inconsistency  or 
interference  with  an  action  taken  or 
planned  by  another  agency;  (3)  a 
material  alteration  in  the  budgetary 
impacts  of  entidements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  of  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

P^Mrwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  the  Office  of  Management 


and  Budget  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3500 
et  seq.). 

Unfunded  Mandates  Reform  Act 

For  purposes  of  Tide  n  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  5  U.S.C.  1531-1538,  as  well  as 
Executive  Order  12875,  this  final  rule 
does  not  contain  any  federal  mandate 
that  may  result  in  increased 
expenditures  in  either  federal.  State, 
local  and  tribal  governments  in  the 
aggregate,  or  impose  an  annual  burden 
exceeding  SlOO  million  on  the  private 
sector. 

Congressional  Review 

The  Department  has  determined  that 
this  final  rule  is  not  a  "major  rule"  as 
that  term  is  defined  in  5  U.S.C.  804, 
because  it  is  not  likely  to  result  in  (1) 
An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
federal.  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Statutory  Authority 

This  final  rule  is  adopted  pursuant  to 
the  authority  contained  in  section  505  of 
ERISA  (Pub.  L.  93-406,  88  Stat.  894;  29 
U.S.C.  1135)  and  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978),  effective 
December  31. 1978  (44  FR  1065.  January 
3. 1979),  3  CFR  1978  Comp.  332  and 
imder  Secretary  of  Labor's  Order  No.  1- 
87,  52  FR  13139  (Apr.  21.  1987), 

List  of  Subfects  in  29  CFR  Part  2510 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act, 
Pensions,  Plan  assets. 

Final  Rule 

For  the  reasons  set  out  in  the 
preamble,  29  CFR  part  2510  is  amended 
as  forth  below: 

PART  2510— OEnNmONS  OF  TERMS 
USED  IN  SUBCHAPTERS  C,  0.  E,  F, 
AND  G  OF  THIS  CHAPTER 

1.  The  authority  for  part  2510 
continues  to  read  as  follows: 

Authority:  Sees.  3(2),  111(c),  505,  Pub,  L. 
93-406.  86  Stat.  852.  894  (29  U.S.C.  1002(2). 
1031. 1135)  Secretary  of  Labor's  Order  No. 
27-74. 1-86. 1-87.  and  Labor-Management 
Services  Administration  Order  No.  2-9. 
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Section  2510.3-101  is  also  issued  under 
Mc.  102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713,  October  17, 1978),  effective 
December  31. 1978  (44  FR  1065.  January  3. 
1978):  3  CFR  1978  Comp.  332.  and  sec. 
11018(d)  of  Pub.  L  99-272.  100  SUl.  82. 

Section  2510.3-102  is  also  issued  under 
sec.  102  of  Reorganization  Plan  No.  4  of  1978 
(43  FR  47713.  October  17,  1978),  effective 
December  31.  1978  (44  FR  1065,  January  3, 
1978);  3  CFR  1978  Comp.  332. 

2.  Paragraph  (b)  of  S  2510.3-102,  as 
published  in  the  Federal  Register  on 
Augtist  7,  1996  at  61  FR  41233.  is 
revised  to  read  as  follows: 


f2S10.3-102    Definition  of  "plan 
participant  contrttMitiona. 


(b)  Maximum  time  period  for  pension 
benefit  plans.  (Ij  Except  as  provided  in 


paragraph  (b)(2),  of  this  section,  with 
respect  to  an  employee  pension  benefit 
plan  as  defined  in  section  3(2)  of  ERISA, 
in  no  event  shall  the  date  determined 
purauant  to  paragraph  (a)  of  this  section 
occur  later  than  the  15th  business  day 
of  the  month  following  the  month  in 
which  the  participant  contribution 
amounts  are  received  by  the  employer 
(in  the  case  of  amounts  that  a 
participant  or  beneficiary  pays  to  an 
employer)  or  the  15th  business  day  of 
the  month  following  the  month  in 
which  such  amounts  would  otherwise 
have  been  payable  to  the  participant  in 
cash  (in  the  case  of  amounts  withheld 
by  an  employer  from  a  participant's 
wages). 


(2)  With  respect  to  a  SIMPLE  plan  that 
involves  SIMPLE  IRAs  {i.e..  Simple 
Retirement  Accounts,  as  described  in 
section  408(p)  of  the  Internal  Revenue 
Code),  in  no  event  shall  the  date 
determined  ptirsuant  to  paragraph  (a)  of 
this  section  occur  later  than  the  30th 
calendar  day  following  the  month  in 
which  the  participant  contribution 
amounts  would  otherwise  have  been 
payable  to  the  p>articipant  in  cash. 

Signed  at  Washington,  DC,  this  20th  day  of 
November  1997. 

Olena  Berg. 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits,  U.S.  Department  of  Labor. 
(FR  Doc.  97-30961  Filed  11-24-97;  8:45  am] 
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Proclamation  7053  of  November  21,  1997 
National  Farm-City  Week,  1997 


By  the  Preridoit  of  the  United  States  of  America 

A  Proclamation 

When  Americans  sit  down  to  a  no^al  each  day,  we  sometimes  take  for 
granted  the  quality  and  variety  of  the  food  we  eat  Our  grocery  stores, 
supermarkets,  and  restaurants  offer  us  an  enormous  volume  and  selection 
of  fruits,  vegetables,  meats,  dairy  products,  and  other  food  items,  but  we 
too  often  forget  the  hardworking  men  and  women  whose  skill  and  effort 
put  that  food  on  our  tables. 

Strengthening  our  economy  and  providing  food  for"  people  around  the  world. 
American  agriculture  is  a  leading  global  industry  and  a  source  of  pride 
for  our  Nation.  While  producing  an  abundance  of  safe  and  affordable  food 
and  fiber,  America's  fanners  and  ranchers  also  provide  a  rich  source  of 
jobs  in  the  United  States.  American  agriculture  employs  more  than  21  million 
people  today,  and  agriculture-related  industries  continue  to  expand,  pumping 
a  trillion  dollars  into  the  American  economy  each  year. 

During  the  earliest  days  of  our  Nation,  most  of  the  crops  farmers  grew 
.  were  used  to  feed  their  families  or  local  consumers.  Today,  through  advances 
in  technology  and  marketing  and  through  partnerships  with  agribusiness 
industries,  research  scientists,  carriers,  shipf)ers,  and  retail  distributors, 
America's  farmers  produce  enough  food  and  fiber  to  help  meet  the  needs 
of  people  around  the  globe. 

This  week,  as  Americans  gather  with  family  and  friends  around  the  dinner 
table  to  give  thanks  for  their  many  blessings,  it  is  fitting  that  we  count 
among  those  blessings  the  vital  farm-city  partnerships  that  have  done  so 
much  to  improve  the  quality  of  our  lives.  Rural  and  vuban  communities, 
working  together  to  make  the  most  of  America's  rich  agricultiiral  resources, 
continue  to  contribute  immensely  to  the  health  and  well-being  of  our  people 
and  to  the  vigor  of  our  national  economy. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  tiie  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  21  through 
November  27,  1997,  as  National  Farm-City  Week.  I  call  upon  citizens  in 
urban  and  rural  areas  throughout  the  Nation  to  acknowledge  and  celebrate 
the  achievements  of  all  those  who,  working  together,  produce  an  abundance 
of  agricultiual  products  that  strengthen  and  enrich  our  country. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  tiiis  twenty-first 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 
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Proclamatioii  7054  of  November  21,  1997 
National  Family  Week,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation  » 

As  we  approach  the  end  of  the  21st  century,  our  world  is  becoming  increas- 
ingly complex,  our  society  more  mobile,  and  our  pace  of  Ufe  more  rapid 
It  IS  at  times  like  this,  full  of  dynamic  challenge  and  change,  that  we 
need  to  remember  the  fundamental  values  and  institutions  that  strengthen 
and  uplift  us.  Among  the  most  precious  of  these  are  our  families. 

Families  come  in  many  forms  and  sizes.  They  can  number  several  generations 
or  only  one;  they  can  include  birth  parents  and  stepparents,  foster  children 
and  adopted  children.  Families  are  created  by  ties  of  blood  or  law,  but 
they  are  sustained  by  ties  of  love  and  caring. 

Few  people  in  our  Uves  will  have  so  profound  an  effect  on  us  as  our 
family  members.  From  the  day  we  are  bom,  the  people  who  Uve  with 
us.  nurture  us.  and  guide  us  play  a  crucial  role  in  shaping  the  kind  of 
men  and  women  we  become.  They  challenge  us  to  look  beyond  oureelves 
and  to  respect  and  care  for  others.  At  their  best,  they  help  us  to  be  our 
best.  Families  are  the  most  basic— and  the  most  important— unit  of  our 
society. 

Recognizing  this,  we  realize  that  many  of  our  dreams  for  America  begin 
with  strong  fanulies.  We  want  to  be  a  caring  people,  and  the  lessons  of 
tolerance,  sharing,  and  compassion  are  best  taught  in  the  home.  We  want 
to  be  a  peaceful  people,  and  we  look  to  families  to  teach  our  young  people 
how  to  respect  one  another's  differences  and  resolve  disputes  without  resort- 
ing to  violence.  We  want  to  be  wise  people,  so  we  need  families  that 
value  education  and  acknowledge  the  importance  of  lifelong  learning. 

Nothing  is  more  important  to  our  future  than  preserving  and  promoting 
strong,  loving  families.  This  week,  as  we  gather  with  our  own  families 
to  celebrate  Thanksgiving,  let  us  resolve  to  do  all  we  can  as  individuals, 
and  as  a  Nation  to  help  families  who  are  in  need,  to  provide  support 
and  encouragement  for  troubled  families,  and  to  promote  policies  at  the 
local,  Stote.  and  Federal  level  that  will  help  America's  families  to  flourish. 

NOW.  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  Amenca.  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  23  through 
November  29,  1997.  as  National  Family  Week.  I  call  upon  Federal,  State, 
and  local  officials  to  honor  American  families  with  appropriate  programs 
and  activities;  I  encourage  educators,  community  organizations,  and  religious 
leaders  to  celebrate  the  strength  and  values  we  draw  from  family  relation- 
ships; and  I  urge  aU  the  people  of  the  United  States  to  reaffirm  their 
family  ties  and  to  reach  out  to  others  in  friendship  and  goodwill. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-first 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  two 
himdred  and  twenty-second.  ° 
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Proclamation  7055  of  November  22,  1997 

National  Family  Caregivers  Week,  1997 

By  the  President  of  the  United  States  of  America 
A  Proclamation  > 

During  this  season  of  thanksgiving,  when  we  reflect  on  the  many  blessings 
that  have  been  bestowed  on  us  as  individuals  and  as  a  Ration  we  are 
especially  gratehil  for  the  love  of  our  families  and  friends.  One  of  the 
most  profound  ways  in  which  that  love  is  expressed  is  through  the  generous 
support  provided  by  caregivers  to  those  who  need  help  if  they  are  to  remain 
m  their  homes  and  communities. 

Caregivers  reflect  family  and  community  life  at  its  best.  Thanks  to  their 
efforts.  Americans  with  disabilities  and  a  growing  number  of  elderly  Ameri- 
cans are  able  to  stay  in  familiar  surrovmdings  and  to  maintain  their  dignity 
and  mdependence.  Caregivers  not  only  enhance  the  quality  of  life  for  those 
they  serve,  but  also  greatly  reduce  the  demands  on  the  formal  system  of 
caregiving  services  in  our  Nation. 

The  statistics  describing  caregivers  in  America  today  tell  an  extraordinary 
story  of  generosity  and  compassion.  Nearly  one  in  four  households  is  in- 
volved m  caring  for  a  relative  or  other  loved  one  in  need,  providing  a 
range  of  assistance  from  personal  care  to  household  help  to  transportation. 
Thirty  percent  of  caregivers  are  caring  for  two  or  more  people,  and  64 
percent  hold  down  jobs  while  providing  such  care.  Caregivers  share  not 
only  their  time,  but  also  their  resources,  spending  some  $2  billion  a  month 
of  their  own  assets  for  groceries,  medicine,  and  other  aid. 

There  is  another  side  to  caregiving  in  America  today.  Many  older  relatives 
now  take  care  of  children  whose  parents,  for  whatever  reason,  are  no  longer 
able  to  provide  that  care  themselves.  These  generous  men  and  women, 
who  in  many  cases  have  already  raised  families  and  are  looking  forward 
to  pursuing  their  own  interests. in  retirement,  embrace  the  challenges  of 
parenting  a  new  generation  of  young  people.  They  give  miUions  of  our 
most  vuhierable  youth  the  opportunity  to  grow  up  in  stable,  loving  homes. 

These  everyday  heroes  among  us  deserve  our  lasting  gratitude  and  respect. 
This  week,  as  we  honor  the  many  contributions  that  family  caregivers  make 
to  the  quality  of  our  national  life,  let  us  resolve  to  work  through  our 
community,  religious,  social,  business,  and  other  organizations  to  offer  pro- 
grams and  services  that  will  provide  caregivers  the  support  and  encourage- 
ment they  need  to  carry  out  their  vital  responsibilities. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  23  through 
November  29. 1997.  as  National  Family  Caregivers  Week.  I  call  upon  Govern- 
ment officials,  businesses,  communities,  educators,  volunteers,  and  all  the 
people  of  the  United  States  to  acknowledge  the  invaluable  efforts  of  caregivers 
this  week  and  throughout  the  year. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twrenty-second 
day  of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Indep>endence  of  the  United  States  of  America  the  two 
hundred  and  twenty-second. 
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REMINDERS 

The  itams  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exduston  from 
this  list  has  no  legal 
significarx:e. 

RULES  QOINQ  INTO 
EFFECT  NOVEMBER  25, 
1997 

AGRICULTURE 
DEPARTMENT 

Commodny  Credit 
Corporation 

Loan  and  purchase  programs: 
Price  support  levels 
Peanuts;  published  11-25- 
97 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  published  11-25-97 
COMMERCE  DEPARTMENT 

Naoonai  uceenic  ana 
Atmoepheric  Administration 

Ocean  and  coastal  resource 
management: 
Marne  sarxrtuanes — 

Monterey  Bay  h4ational 
Marine  Sanctuary,  CA; 
published  11-25-97 

ENVIRONMOITAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  aixj 
promulgation;  various 
States: 

New  Mexico;  putilished  9- 
26-97 

FEDERAL 

COMMUNICATIONS 

COMMIOmON 

Radio  broadcasting: 
Grandfathered  short-spaced 
FM  stations;  published  9- 
26-97 

LABOR  DEPARTMENT 

Pension  and  Welfare 
Deneflts  Adminlslratlon 

Employee  Retirement  Income 
Security  Act: 
Plan  assets;  participant 
contributions;  published 
11-25-97 

MERIT  SYSTEMS 
PROTECTION  BOARD 

Practices  and  procedures: 
Exclusion  from  proceedings 
because  of  misconduct; 
judges'  exercise  of 
auttiority;  published  11-25- 
97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
ANemative  agricuiturai 
research  and 
commercialization 
corporation;  set-asides 
and  preferences  for 
products;  comments  due 
by  12-5-97;  published  10- 
6-97 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
(Northern  Mariana 
Islands;  comments  due 
by  12-5-97;  put)lished 
11-5-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapfiaric  Administration 
Fishery  conserv^kxi  and 
management: 
Atlantic  highly  migratory 
species — 

Meetir>gs;  comnnents  due 
by  12-1-97;  published 
10-17-97 
West  Coast  States  and 
Western  Pacific 
fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  12-4- 
97;  published  11-19-97 
COMMODITY 
TRADING 
Commodity  option 
transactions: 
Enumerated  agricultural 
commodities;  trade 
options;  comments  due  by 
12-4-97;  published  11-4- 
97 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Employment  prohibition  on 
persons  convicted  of  fraud 
or  other  DOO  contract- 
related  felonies; 
comments  due  by  12-1- 
97;  published  10-2-97 
DEFENSE  DEPARTMENT 
Defense  Qpsclsl  Weapons 
Agency 

Privacy  Act;  implementalion;  ■ 
comments  due  by  12-1-97; 
published  10O-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
RsnewaMa  Energy  Office 
Consumer  products;  energy 
conservation  program: 


ITY  FUTURES 
COMMSSION 


Water  heaters — 
Test  procedures; 
comments  due  by  12-1- 
97;  published  10^1-97 

ENERGY  DEPARTMENT 
Hearings  and  Appeals 
Oflica,  Energy  Department 

Hearings  and  appeals 
procedures: 
Stay  of  decisions 
Comment  period 
extended;  comments 
due  by  12-2-97; 
published  10-3-97 

ENVIRONMENTAL 
PrKXTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Polyether  polyols  production; 
comments  due  by  12-3- 
97;  published  11-12-97 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Regiof^  haze  standards 
tor  dass  I  Federal 
areas  (large  national 
parifs  arxi  wilderness 
areas);  visit>ility 
protection;  comments 
due  by  12-5-97; 
published  10-23-97 
Ambient  air  quality 
surveillance — 
Lead  amtJient  air  quality 
monitoring;  shift  of 
focus  from  motxie 
sources  to  stationafy 
point  sources; 
comments  due  by  12-5- 
97;  pubUshed  11-5-97 
Lead  ambient  air  quality 
monitoring;  shift  of 
focus  from  nrabile 
sources  to  stationary 
point  sources; 
comments  due  by  12-5- 
97;  published  11-5-97 
Air  quality  implententation 
plans;  approval  and 
promulgation;  various 
States: 

CaKlomia;  comments  due  by 
12-3-97;  published  11-3- 
97 
Air  quality  planning  purposes; 
designation  of  areas: 
Texas;  comments  due  t>y 
12-1-97;  published  10-6- 
97 
Hazardous  waste: 
Project  XL  program;  site- 
apecific  projects— 
Molex,  Inc.,  facility. 
Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
Motef,  Inc.,  facility, 
Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3^7 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2-propene-1 -sulfonic  add, 
sodium  satt,  polymer  with 
etherx)!  arKl  ethenyl 
acetate,  etc.;  comments 
due  by  12-1-97;  published 
10-1-97 

Carlentrazone-ethyl; 
comments  due  by  12-1- 
97;  published  9-30-97 
Toxic  sut)stances: 
Testing  requirements— 
Biphenyl,  etc.;  comments 
due  by  12-1-97; 
published  9-26-97 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Commerdal  mobile  radio 
services— 

CaUing  party  pays  service 
option;  comments  due 
by  12-1-97;  published 
10-30-97 

Federal-State  Joint  Board; 
jurisdictional  separations 
reform  and  referral; 
comments  due  by  12-5- 
97;  published  11-5-97 
Frequerwy  allocations  and 
radio  treaty  matters: 
IMobile  satellite  services— 
455-456  and  459-460 
MHz  bands  allocation; 
comments  due  by  12-1- 
97;  published  1(^31-97 

Radio  stations;  table  of 
assignments: 
Arkansas;  comments  due  by 

12-1-97;  published  10-22- 

97 
New  Hampshire;  comments 

due  by  12-1-97;  published 

10-22-97 

HEALTH  AND  HtiMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 


Animal  drugs,  feeds,  and 
related  products: 
Food  labeling— 
Net  quantity  of  contents; 
compliaiKe;  comments 
due  by  12-1-97; 
published  10«-97 
Food  for  human  consumption: 

Dietary  supplements 
confining  ephedrine 
alkaloids;  comments  due 
by  12-2-97;  published  9- 
1^97 
Medkal  devices: 
Obstetrical  arxl 
gynecok)gical  devices — 
In  vitro  fertilizatk)n  devices 
and  related  assisted 
reproductk>n 


procedures; 
reclassification; 
comments  due  t>y  12-3- 
97;  published  9-4-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Public  administrative 
procedures: 

Applrcation  procedures; 
comments  due  by  12-1- 
97;  published  10-1-97 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  arnJ  threatened 
spedes: 

Findings  on  petitions,  etc. — 
Lesser  prairie-chicken; 
comments  due  by  12-3- 
97;  published  11-3-97 
Recovery  plans- 
Grizzly  bear;  comments 
due  by  12-1-97; 
published  10-28-97 
BfTERIOR  DEPARTMENT 
Watehes  and  watch 
movemerrts: 
AHocation  of  duty 
exemptk>ns — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  12-5-97;  published 
11-5-97 

INTERIOR  DEPARTMENT 
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Outer  Continental  Shelf:  oil, 
gas,  arxl  sulphur  operations: 
Oil  and  gas  pipelines; 
designated  locations 
where  operating 
responsit>ility  is  transferred 
from  prochjdng  operator 
to  transporting  operator; 
comments  due  tiy  12-1- 
97;  published  10-2-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Adminiatralion 
Records,  reports,  and  exports 
of  listed  chemicals: 
kxline  and  hydrochkxic  gas 
(hydrogen  chkxkle  gas); 
comments  due  by  12-1- 
97;  published  9-30-97 
JUSTICE  DEPARTMBfT 
Immigration  and 
Naturalization  Sarvloa 
Immigration: 
Aliens  in  U.S..  proceedings 
to  determine 
removatNlity— 


Oeportatton  suspension, 
removal  cancellation, 
and  status  adjustment 
cases;  comments  due 
by  12-1-97;  published 
10-3-97 
Aliens — 
Employment  verification; 
acceptat>le  documents 
designation;  comments 
due  by  12-1-97; 
published  9-30-97 
Visa  waiver  pik>t  program — 
Stovenia  and  Ireland; 
comments  due  by  12-1- 
97;  published  9-30-97 
JUSTICE  DEPARTMENT 
Executive  Offk»  for 
Immigration  Review: 
Permanent  residence  status 
adjustment  applk:ations; 
adjudication  completion; 
comments  due  by  12-1- 
97;  published  9-30-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestk: 
Icensing: 

Timepieces  containing 
gaseous  tritium  light 
sources;  distritiution; 
comments  due  t>y  12-5- 
97;  published  9-19-97 
Production  and  utilization 
facilities;  domestic  licensing: 
Nudear  power  plants— 
IEEE  national  consensus 
starxtard;  comments 
due  by  12-1-97; 
published  10-17-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  12-3-97; 
published  11-3-97 
Retirement' 
National  Capitai 
Revitalizatkxi  and  Seif- 
Govemment  Improvement 
Ad— 

Retiremerit,  health,  and 
life  insurance  coverage 
for  District  of  Columbia 
emptoyees;  comments 
due  by  12-1-97; 
published  9-30-97 
POSTAL  SERVICE 
lntematx>nal  Mail  Manual: 
Gfobal  package  Knk  (GPL) 
service- 
Canada;  comments  due 
by  12-1-97;  published 
10^1-97 


STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Visa  waiver  pitot  program— 
Probattonary  entry  status 
eliminated,  designatkin 
of  Ireland  as  permanent 
partk:ipating  country, 
and  extention  of 
program  to  Slovenia; 
comments  due  t>y  12-1- 
97;  published  9-30-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  identifkation  system; 
comments  due  by  12-4-97; 
published  10-20^7 

TRANSPORTATION 
DEPARTMENT 
Federal  AviaUon 


Air  traffic  operating  and  Right 
rules: 
Aircraft  operator  security: 

comments  due  by  12-1- 

97;  published  8-1-97 
Airport  security;  comments 

due  by  12-1-97;  published 

8-1-97 
Class  B  airspace;  comments 
due  by  12-1-97;  published 
10-3047 

Class  E  airspace;  comments 
due  by  12-1-97;  published 
10-17-97 

TRANSPORTATION 
DEPARTMENT 
ranerai  iranaii 


Prohibited  drug  use  and 
akx>hol  misuse  preventksn  in 
transit  operatkNis: 
Post-acddent  drug  and 
ak»hol  test  results  taken 
by  State  and  kxal  law 
enforcement  personnel; 
use  by  empkjyers; 
comments  due  by  12-1- 
97;  published  9-30-97 
TREASURY  DEPARTMENT 
TTirm  Supervision  Office 
Federal  .regulatory  review: 
Eiectronc  operatrans; 
banking  servwes  delivered 
etoctronkaHy;  comments 
due  by  12-2-97;  published 
10-3-97 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publu  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws,  h 
may  be  used  in  conjunction 
with  "PLUS"  (PuWk;  Laws 
Update  Service)  on  202-523- 
6641.  This  Hst  is  also 
available  online  at  http7/ 
www.  nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Indivkjual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Offkje,  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  win  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http7/ 
www.access.gpo.gov/su_docW. 
Some  laws  may  not  yet  be 
available. 


KR.  109«P.L.  106-102 

To  codify  without  substantive 
change  lavra  related  to 
transportatkxi  and  to  improve 
the  United  States  Code.  (Nov. 
20,  1997;  111  Stat.  2204) 

H.R.  29ia/P.L  106-103 

To  waive  time  limitations 
specified  by  law  In  order  to 
alk>w  the  Medal  of  Honor  to 
be  awarded  to  Rot)ert  R. 
Ingram  of  Jacksonville, 
Fkxkla,  tor  acts  of  vak>r  whie 
a  Navy  Hospital  Corpsman  in 
the  Repubik:  of  Vietnam 
during  the  Vietnam  conflct. 
(Nov.  20,  1997;  111  StaL 
2218) 


HJ. 


91/P.L  106-104 


Apaiachwola-Chattahoochee- 
Flint  River  Basin  Compact 
(f^tov.  20,  1997;  111  StaL 
2219) 

HJ.  Res.  92^.L.  106-106 

Alat>ama-Coosa-Tallapoossa 
River  Basin  Compact  (Nov. 
20,  1997;  111  StaL  2233) 

S.  aOttP.L  106-106 

To  provkle  tor  the  acquisitton 
of  tfie  Plains  Railroad  Depot 
at  the  Jimmy  Carter  National 
Historic  Site.  (Nov.  20,  1997; 
1 1 1  StaL  2247) 


s.  asa/p.L.  106-107 

Inteffigence  Autfyxlzation  Act 
tor  Fiscal  Yaar  1998  (Nov.  20. 
1997;  111  Stat  2248) 

S.  123iyP.L.  105-100 

Unitad  States  Fira 
Administration  Authorization 
Act  for  FiscaJ  Years  1998  and 
1999  (Nov.  20.  1997;  111 
StaL  2264) 

S.  1347/P.L.  106-109 

To  permrt  the  city  cA 

Oeve<and,  Ohio,  to  convey 

certain  lands  ttiat  the  United 

Stales  conveyed  to  the  city. 

(Nov.  20.  1907;  111  Stat 

2268) 

S.  1377IP.L  106-110 

To  amend  the  Act 
incorporating  the  American 
Legion  to  make  a  technical 
correction.  (Nov.  20.  1907; 
1 1 1  StaL  2270) 

%*,  1M7 
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Rules  and  Regulations 


Fadaral  Ragirtsr 

VoL  e2.  No.  228 

Wednesday,  November  26,  1097 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatofy  ciocuments  having  generai 
appiicabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Fedaral  AvIaUon  Administration 
14CFRPart3B 

[DocfcM  No.  M-CE-^-AO;  Amendment  39- 
10216;  AOtT-M-Oll 

RM212IVAA64 

Airworthinan  DirsctivM;  Burkhart 
Orob,  Lufl-und  Raumtahrt  Mo(M  Q 
103  C  Twin  M  8L  Sailplanes 

AOeNCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Buridiart  Grob,  Luft-imd 
Raiun£alirt  (Grob).  Model  G  103  C  Twin 
in  SL  sailplanes.  This  action  requires 
repetitively  inspecting  the  propeller 
bearing  and  upper  pulley  wheel  for 
increased  play  and.  if  increased  play  is 
found,  modifying  the  propeUm  bearing 
and  pulley  wheel  with  a  part  of 
improved  design.  This  AD  is  the  result 
of  mandatory  ctmtinuing  airworthiness 
infcMrmation  (MCAI)  issued  by  the 
airworthiness  authcwity  for  Germany. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  loes  of  the 
sailplane  engine  propeller  and  possible 
loes  of  the  sailpluie. 

DATES:  Effective  January  5. 1998. 

The  incorpwation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  5, 
1998. 


;  SOTvice  informatirHi  that 
applies  to  this  AD  may  be  obtained  from 
Burkhart  Grob  Luft-und  Raumfahrt.  D- 
86874  Mattsies,  Germany.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  R^on,  OfBce  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  96-CE-37-AD,  Room  1558, 


601  E.  12th  Street,  Kansas  Gty,  Missouri 
64106;  or  at  the  OfBce  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes,  Small  Airplane  Directorate, 
Airplane  Certification  Service,  FAA. 
1201  Walnut,  suite  900,  Kansas  City. 
Missouri  64106;  telephone  (816)  426- 
6934.  facsimile  (816)  426-2169. 

SUPPLEMBITARY  MFORMATION: 

Events  Leading  to  the  lamiance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Grob  Model  G  103  C  Twin  m 
SL  sailplanes  was  published  in  the 
Fedaral  Regiater  on  January  29, 1997 
(62  FR  4205).  The  action  proposed  to 
require  inspecting  the  propeUer  bearing 
and  pulley  wheel  for  incrrased  play,  if 
there  is  no  increased  play  in  the 
propeller  bearing  and  pulley  wheel, 
continuing  to  inspect,  and  if  increased 
play  is  found,  modifying  the  propeller 
bearing  and  upper  pulley  wheel  by 
installing  a  put  of  improved  design. 
The  modification  would  be  considered 
a  terminating  action  to  the  repetitive 
inspections.  Accomplishment  of  this 
action  would  be  in  accordance  with 
Grob  Service  Biilletin  (SB)  86&-18, 
dated  March  7. 1996,  and  Grob  SB  869- 
18/2.  dated  July  8. 1996.  which  is  a 
revised  page  6  of  the  Oob  SB  869-18, 
dated  March  7. 1996. 

Interested  persons  have  hem  afforded 
an  opportunity  to  participate  in  the 
mwlring  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  OetanniaatioB 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 


Costlmpact 

The  FAA  estimates  that  8  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
1  workhour  per  sailplane  to  accomplish 
the  initial  inspection,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $480  or  $60  per 
sailplane. 

Grob  has  informed  the  FAA  that  parts 
have  been  distributed  to  equip  7  of  the 
8  sailplanes  in  the  United  States,  which 
would  reduce  the  estimated  impact  on 
U.S.  operators  from  $480  to  $60. 

Regulatory  Inqioct 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
reqmnsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Re^ilatory  Policies  and  Procedures  (44 
FR  11034,  F^ruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
subatantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  die 
Rules  Docket  at  the  location  provided 
under  the  caption  i 


List  of  Subfecta  in  14  CFR  Part  39 

.    Air  transportation.  Aircraft,  Aviation 
nfoty.  Incorporation  by  refarence, 
Safety. 

AdoptioB  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113.  44701. 

f  39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AO  97-24-09    Borkhait  Grab,  Loft-Und 
Raumfahrt:  Amendment  39-10216; 
Docket  Na  96-CE-37-AD. 

Applicability:  Model  C  103  C  Twin  m  SL 
Sailplanes  (serial  numbers  35002  through 
35051),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 

The  request  should  include  an  assessment 
of  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  The  paragraph  structiue  of  this  AD 
is  as  follows: 

Level  1:  (a),  (b),  (c).  etc 
Level  2:  (1).  (2),  (3).  etc 
Level  3:  (i).  (ii).  (iii).  etc 

Level  2  and  Level  3  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  loss  of  the  sailplane  engine 
propeller  and  possible  loss  of  the  sailplane, 
accomplish  the  following: 

(a)  Within  the  next  5  engine  operating 
hours  after  the  effective  date  of  this  AD,  do 
one  of  the  following: 

(1)  Modify  the  propeller  bearing  and  upper 
pulley  wheel  by  installing  parts  of  improved 
design  in  accordance  with  the  "Actions:  2." 
and  the  "Installation  Instructions"  sections  of 
Crob  service  bulletin  (SB)  869-18,  dated 
March  7, 1996.  and  Crob  SB  869-18/2,  dated 
July  8,  1996;  or. 

(2)  Inspect  the  propeller  bearing  and  upper 
pulley  wheel  for  increased  play  (movement 
that  exceeds  or  is  equal  to  0.4  mm)  in 
accordance  with  the  "Actions"  section  of 
Crob  service  bulletin  (SB)  869-18.  dated 
March  7. 1996. 

(i)  If  increased  play  is  found,  prior  to 
further  flight,  accomplish  the  modification  in 
paragraph  (a)(1)  of  this  AD  or, 

(ii)  If  no  increased  play  is  found,  continue 
to  repetitively  inspect  for  increased  play  in 
the  propeller  bearing  and  upper  pulley  wheel 
every  5  engine  operating  hours  in  accordance 
with  the  "Actions:  1."  section  in  Grob  SB 
869-18.  dated  March  7, 1996.  and  Crob  SB 


869-18/2.  dated  )uly  8. 1996.  If  increased 
play  is  found  during  any  inspection,  then, 
prior  to  further  flight,  accomplish  the 
modification  in  paragraph  (a)(1)  of  this  AD. 

(b)  Accomplishing  the  modification  in 
paragraph  (a)(1)  of  this  AD  is  a  terminating 
action  to  the  repetitive  inspection  required  in 
paragraph  (a)(2)(ii)  of  this  AD.  This 
modification  may  be  accomplished  at  any 
time.  Imt  must  be  accomplished  if  increased 
play  is  found. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safely  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate. 
Airplane  Certification  Service.  FAA,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri. 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Small  Airplane 
Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  Burkhart  Grob,  Luft-und 
Raumfahrt  Service  Bulletin  86^18,  dated 
March  7. 1996,  and  Burkhart  Grob.  Luft-und 
Raumfiahrt  Service  Bulletin  869-18/2.  dated 
July  8. 1996.  which  is  a  revised  page  six  of 
the  Burkhart  Grob,  Luft-und  Raumfiahrt 
Service  Bulletin  869-18,  dated  March  7. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
Burkhart  Grob  Luft-und  Raumfahrt,  D-86874 
Mattsies,  Germany.  Copies  may  be  inspected 
at  the  FAA,  Central  Region.  Office  of  the 
Regional  Counsel,  Room  1558.  601  E.  12th 
Street,  Kansas  City.  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC 

Note  4:  The  subject  of  this  AD  addresses 
German  AD  96-206,  April  4.  1996. 

(0  This  amendment  (39-10216)  becomes 
efEactive  on  January  5. 1998. 

Issued  in  Kansas  City,  Missouri,  on 
November  17, 1997. 
Larry  E.  Werth. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Serrise. 
[FR  Doc.  97-30869  Filed  11-25-97;  8:45  am] 
aiUMO  CODE  4t1»>1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docfcal  No.  95-CE-95-A0;  Amendment  39- 
10215;  AO  97-24-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Burkhart 
Grob,  Luft-und  Raumfahrt,  GmbH. 
Model  G102  Astir  CS  Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that 
applies  to  Burkhart  Grob,  Luft-und 
Raumfahrt,  GmbH.  (Grob)  Model  Gl02 
Astir  CS  sailplanes.  This  action  requires 
replacing  the  elevator  control  lever  with 
an  improved  elevator  control  lever.  The 
discovery  of  cracks  in  the  elevator 
control  lever  during  a  routine  inspection 
of  a  Grab  Model  G102  Astir  CS  sailplane 
prompted  this  action.  This  AU  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
elevator  control  lever,  which  could 
result  in  loss  of  control  of  the  sailplane. 
DATES:  Effective  January  5,  1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  5, 
1998. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Grob  Lufl-und  Raumfehrt,  GmbH, 
Postfach  1257,  I>-87712.  Mindelheim, 
Germany.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  95-CE-95-AD, 
Room  1558,  601  E.  12th  Street.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKMI  CONTACT:  Mr. 
J.  Mike  ICiesov,  Project  Officer, 
Sailplanes,  Small  Airplane  Directorate, 
Aircraft  Certification  Service,  FAA, 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6934;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
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apply  to  certain  Burkhart  Grob,  Luft-und 
Raumfahrt,  GmbH.  Model  G102  Astir  CS 
sailplanes  was  published  in  the  Federal 
Register  on  December  10, 1996  (61  FR 
65001).  The  action  proposed  to  require 
replacing  the  elevator  control  lever,  part 
number  (P/N)  102-3542  or  an  FAA- 
approved  equivalent  part  number,  with 
an  improved  elevator  control  lever,  P/N 
102-3543  or  an  FAA-approved 
equivalent  part  number. 

Accomplishment  of  this  action  would 
be  in  accordance  with  Grob  Service 
Bulletin  (SB)  TM  306-33.  dated 
September  15, 1994,  and  Grob 
Installation  Instructions  No.  306-30/1, 
dated  October  11, 1994.  Grob  has  also 
issued  SB  TM  306-34,  dated  December 
4. 1994,  which  expounds  on  the  weight 
and  balance  procedure  that  is  required 
in  Item  4  of  dw  Grob  Installation 
Instructions  No.  306-30/1,  dated 
October  11, 1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  addition  of 
Grob  Sendee  Bulletin  TM  306-34.  dated 
December  12, 1994,  was  not  included  in 
the  proposed  action  and  is  added  to  the 
final  rule  for  clarification  of  the  weight 
and  balance  procedures  required  in  Item 
4  of  the  Grob  Installation  Instructions 
306-30/1,  dated  October  11,  994.  The 
FAA  has  determined  that  this 
clarification  and  any  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 


Compliance  Tims 

The  FAA  has  determined  that  it  is 
more  beneficial  and  less  burdensome  to 
the  owners/operators  to  require  a 
replacement  of  the  elevator  control  lever 
within  the  next  20  hours  time-in- 
service,  instead  of  requiring  an  initial 
inspecticm  for  cracks  and  if  cracks  are 
found,  replacing  the  part  prior  to  further 
flight,  and  then  if  no  cracks  are  found, 
replacing  the  part  prior  to  a  certain  date, 
as  required  by  the  Luft&hrt-Bundesamt 
(LBA),  the  airworthiness  authority  for 
Germany  and  the  manufiMrturer.  The  one 
time  replacement  is  more  time  and  labor 
efficient 


After  reviewing  the  compliance  times 
recommended  by  the  manufacturer  in 
the  Grob  SB  306-33,  and  by  the  German 
AD  94-317/2  Grob,  dated  April  21, 
1995,  the  FAA  has  determined  that  one 
compliance  time  for  all  operators  is  less 
burdensome  and  woidd  not  present  any 
uindue  burden  on  any  of  the  owner/ 
operators  of  any  U.S.  registered 
sailplanes.  Therefore,  the  compliance 
time  stated  in  the  body  of  this  AD  takes 
precedence  over  the  compliance  time 
recommended  by  Grob  and  the  LBA. 

Cost  Impact 

The  FAA  estimates  that  53  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
12  hours  per  sailplane  to  accomplish 
this  action,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $180  per  sailplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $47,700. 

Grob  has  informed  the  FAA  that  no 
parts  have  l)een  distributed  to  equip  any 
sailplane  in  the  United  States.  The  FAA 
has  no  way  of  determining  how  many 
owners/operators  may  have 
incorporated  these  actions  on  their 
sailplane. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Fdiruary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40113, 44701. 

f3S.l3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD  •7-24-08    Bnrkhart  Grob  Lafi-Und 
Ramiifahrt.  GMBH:  Amendment  39- 
10215;  Docket  No.  95-CE-95-AD. 

Applicability:  Model  G102  Astir  CS 
sailplanes  (serial  numbers  1001  through 
1536),  certificated  in  any  category. 

Nola  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  reptaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  af!iacted,  the 
owner/opeiator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsaiie  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addreas  it 

Compliance:  Required  within  the  next  20 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

Note  2:  The  compliance  time  in  this  AD 
does  not  reflect  the  compliance  time  given  in 
tlie  Grob  service  liuiietin  or  the  L£A  AD  94- 
317/2  Grob.  dated  A^  21, 1995. 

To  prevent  failure  of  the  elevator  control 
lever,  which  could  result  in  loss  of  control 
of  the  sailplane,  accomplish  the  following: 

(a)  Replace  the  elevator  control  lever, 
Burkhart  Grob  Luft-imd  Raumfiahrt  (Grob) 
part  number  (P/N)  102-3542  (or  FAA- 
approved  equivalent  part  number),  with  an 
elevator  control  lever  of  improved  design 
(Grob  P/N  102-3543  or  FAA-approved 
equivalent  part  number)  in  accordance  with 
the  "Procedure"  section  of  the  Grob 
Installation  Instructions  No.  306-30/1,  dated 
October  1 1 ,  1994,  which  are  referenced  in  the 
"Actions:  2"  section  of  Grob  Service  Bulletin 
(SB)  TM  306-33,  dated  September  15. 1994. 

(b)  Accomplish  the  weight  and  balance 
procediue  required  in  Item  4  of  the 
"Procedure"  section  in  Grob  Installation 
Instructions  No.  306-30/1.  dated  October  11. 
1994,  by  following  the  "Procedure"  and 
"Actions"  section  in  Grob  SB  No.  306-34, 
dated  December  4,  1994. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21,197  and  21.199 
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of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AO  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  Aircraft  Certification  Service, 
FAA.  1201  Walnut,  suite  900.  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  the  Crob 
Luft-Und  Raumfahrt  Installation  Instructions 
No.  306-30/1.  dated  October  11, 1994,  Crob 
Luft-und  Raumfahrt  Service  Bulletin  TM 
306-33,  dated  September  15. 1994.  and  Crob 
Luft-und  Raumfahrt  Service  Bulletin  Service 
Bulletin  No.  306-34,  dated  December  4, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Grob  Luft-und  Raum&hrt,  GmbH, 
Po8t£K±  1257,  D-a7712.  Mindelbeim. 
Germany.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel.  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  SOO  North  Capitol  Street, 
NW.,  suite  700.  Washington.  DC. 

Note  4:  The  actions  specified  in  this  AD  are 
addressed  in  German  AD  94-317/2  Grob. 
dated  April  21. 1995. 

(f)  This  amendment  (39-10215)  becomes 
efisctive  on  January  5. 1998. 

Issued  in  Kansas  Qty,  Missouri,  on 
November  17. 1997. 
Larry  E.  Woih, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  97-30867  Filed  11-25-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
Fedwal  Aviation  AdministratkMi 

14  CFR  Part  39 

[DoctMt  Na  96-CE-96-AO;  Amendment  3»- 
10217;  AO  97-24-10] 

RM2120-AA64 

AJrworthinass  Directives;  Burfcliardt 
Grob  Luft-ufMJ  Raumfahri  QmbH. 
Model  Q  103  Twin  Astir  Sailplanas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  Burkhardt  Crob  Luft-und 
Raumfahrt,  GmbH.  (Grob)  Model  G  103 
Twin  Astir  sailplanes.  This  action 
requires  replacing  the  airbrake  over- 
center  lever  and  installing  new 
inspection  holes.  The  AD  is  the  result  of 
cracked  airbrake  over-center  levers 
foiud  during  routine  inspections.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  an  asymmetrical 
airbrake  deployment,  which  could 
result  in  an  uncontrollable  roll  and 
possible  loss  of  control  of  the  sailplane. 
DATES:  Effective  December  29,  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
29,  1997. 

AOORESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Grob  Luft-und  Raiunfahrt,  GmbH.,  I>- 
8939,  Mattsies-am  Flugplatz,  Germany. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  95-CE-96-AD,  Room  1558,  601 
E.  12th  Street,  Kansas  Qty,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FUfmiER  MFORMATKM  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes,  FAA,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900, 
Kansas  Qty,  Missoiui  64106;  telephone 
(816)  426-6932:  facsimile  (816)  426- 
2165. 

SUPPLBIBrrARY  INFORMATION: 

Event*  Leading  to  the  laraance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Grob  Model  G  103  Twin  Astir 
sailplanes  was  published  in  the  Feileral 
Reciter  on  December  23, 1996  (61  FR 
67506).  The  action  proposed  to  require 
replacing  the  airbrake  over-center  lever 
(Grob  part  number  (P/N)  103-4123  (left) 
and  P/N  103-4124  (right))  with  a  new 
part  of  improved  design,  (Grob  P/N 
103B-4123  (left)  and  103B-4124  (right), 
or  FAA-approved  equivalent  part 
ntunbers)  and  installing  new  inspection 
holes. 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Grob  Service  Bulletin  TM  315-47/2, 
dated  January  20. 1993.  and  Grob  Repair 
Instructions  No.  315-45/2.  dated 
October  11,  1991. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 


proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

After  examining  all  information 
related  to  this  AD,  the  FAA  has  noticed 
two  discrepancies  in  me  NPRM  that 
should  be  clarified  in  the  final  rule. 

First,  clarification  is  required 
regarding  Grob  Repair  Instructions  TM 
315-45/2.  There  is  a  difference  between 
the  dimensions  called  out  in  Drawing  3 
of  Grob  Repair  Instructions  TM  315—45/ 
2  and  the  dimensions  called  out  in  the 
materials  list  on  page  one  of  the  Repair 
Instructions  for  the  composite  sheet 
used  for  the  2  composite  stops. 
Specifically,  refer  to  the  material  list  on 
page  one  of  the  repair  instructions, 
which  calls  out  2  stops  of  3mm  x  30mm 
X  30mm  composite  sheet.  Drawing  3 
calls  out  the  composite  sheet  material  as 
3nun  X  30mm  x  40mm,  but  should 
actually  call  out  the  composite  sheet 
material  as  3  x  30  x  30.  The  material  list 
on  page  one  is  the  correct  dimension. 

Second,  there  are  only  18  Grob  Model 
G  103  sailplanes  in  the  U.S.  registry 
rather  than  the  figure  of  60  sailplanes 
that  was  originally  published  in  the 
NPRM.  This  would  lower  the  cost 
impact  on  the  U.S.  operators,  and  would 
not  have  an  adverse  impact 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  including  the  service 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  addition  of  a 
note  to  refer  to  the  materials  list  for 
correct  dimensions  on  the  composite 
sheet,  the  lowering  of  the  number  of 
sailplanes  affected,  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  corrections  will  not  change 
the  meaning  of  the  AD  and  will  not  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

Cost  Impact 

The  FAA  estimates  that  18  sailplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  wUl  take  approximately 
12  workhours  per  sailplane  to 
accomplish  the  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $650 
per  sailplane.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $24,660  or 
$1,370  per  sailplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  prei>aration 
of  a  Federalism  Assessment. 

For  the  reasons  disctissed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Inccurpcration  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AwAarHf:  49  U.S.C  106(g),  40113, 44701. 

130.13    [Amandedl 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

AD97-24-ia  Bwkhardl  Grab  toft-aiid 
■■■■fchrt.  GMBH:  Amendment  39- 
10217;  Docket  Na  9S-CB-96-AD. 

AppHcabUity:  Model  G  103  Twin  Astir 
Sailplanes,  (serial  numbers  3000  through 
3291.  writh  or  without  the  sufBx  "V), 
certificated  in  any  catagpry. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicalNlity 
provision,  regardleas  of  whether  it  has  been 
.modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  an  asymmetrical  airbrake 
deployment,  which  could  result  in  an 
uncontrollable  roll  and  possible  loss  of 
control  of  the  sailplane,  accomplish  the 
following: 

(a)  Replace  the  airbrake  over-center  lever 
(Grob  part  number  (P/N)  103-4123  (left)  and 
103-4124  (right),  or  FAA-approved 
equivalent  part  numbers)  with  a  new  part  of 
improved  design  (Grob  P/N  103&-4123  Oefl). 
and  103B-4124  (right),  or  FAA-approved 
equivalent  part  numbers)  in  acctudance  with 
the  Procedures  section  of  Grob  Service 
Bulletin  (SB)  TM  315-47/2.  dated  )anuary  20. 
1993.  and  Grob  Repair  Instructions  No.  315- 
45/2.  dated  October  11, 1991.  Use  the 
dimension  called  out  in  the  materials  list  on 
page  one  of  the  Repair  Instructions  for  the 
correct  dimension  of  the  composite  sheet 

(b)  Iiutall  inspection  holes  in  accordance 
with  the  Procedure  section  of  Grob  Repair 
bistructions  No.  315-45/2.  dated  October  11, 
1991. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalrat  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Wahiut.  suite  900.  Kansas 
City.  Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Infoimation  concerning  the 
existence  of  ap|»oved  alternative  methods  of 
compliance  vrith  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directmate. 

(e)  The  modification  and  replacraosnt 
required  by  this  AD  shall  be  done  in 
atxordance  with  Burkhardt  Grob  Luft-und 
Raumfahrt.  GmbH  G  103  Service  Bulletin  TM 
315-47/2,  dated  January  20. 1993.  and 
Burkhardt  Grob  Luft-und  RaumCahrt.  GmbH 
Repair  Instructions  Na  315-45/2,  dated 
October  11, 1991.  This  mcorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  ^i  51.  Copies  may  also 
be  obtained  from  Grab  Luft-und  Raumfehrt, 
GmbR.  D-8939,  Mattsies-am  Flugplatz. 
Germany.  Copies  may  be  inspected  at  the 
FAA.  Central  Region.  0£Bce  of  the  Regional 
Counsel,  Room  1558, 601 E.  12th  Street. 
Kansas  City,  Missouri,  or  at  the  OfRce  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  suite  700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  addresses 
German  AD  92-309/2  Grob,  dated  February 
26. 1993. 

(f)  This  amendment  (39-10217)  becomes 
eOsctive  on  December  29, 1997. 


Issued  in  Kansas  City,  Missouri,  on 
November  18, 1997. 

LanytWarth. 

Acting  Manager,  Small  Airplane  Dfaectorote, 
Aircraft  Certification  Service. 
(FR  Doc  97-30870  Filed  11-25-97;  8:45  am] 
mjuma  coot  4aio-i3-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[CA-002-PP:  FRL-602e-2] 

Ctaan  Air  Act  Approval  and 
Promulgation  of  TM*  V  Oparating 


Implamantation  Plan  Ravislon,  Santa 
BartMra  County  Air  Pollution  Control 
DIatrlct,  CaHfomla 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  Rule  1301  of  Regtilation 
Xni  proposed  in  the  Federal  Register  on 
September  3, 1997,  both  as  a  revision  to 
the  federally-approved  State 
Implementation  Plan  (SIP)  and  as  a 
revision  to  the  titie  V  operating  permit 
program  adopted  by  the  Santa  Barbara 
Coimty  Air  Pollution  Control  District 
(Santa  Barbara.  SBCAPCD,  or  District) 
on  September  18, 1997.  This  approval 
action  will  incorporate  this  rule  into  the 
federally  approved  SIP.  The  intended 
effect  of  approving  this  revision  is  to 
allow  Department  of  Etefense  (DoD) 
bcilities  to  become  exempt  from  titie  V 
of  the  Qean  Air  Act  permit 
requirements,  if  the  sotirce  implements 
an  emission  reduction  plan  that 
achieves  a  minimum  reduction  of  10 
tons  per  year  of  ozone  preoirsors. 

Thus,  EPA  is  finnHring  the  approval 
of  this  rule  as  a  revision  to  the  titie  V 
operating  permit  program,  and  as  a 
revision  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EPA 
action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 

EFFECTIVE  DATE:  This  action  is  efiective 
on  December  26, 1997. 

ADDRESSES:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  is  available 
for  public  inspection  at  EPA's  Region  DC 
o£Bce  during  normal  business  hours. 
Copies  of  the  submitted  rule  revision  is 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations: 

Permits  Office  (AIR-3).  Air  Division, 
U.S.  Environmental  Protection 
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Agency,  Region  DC,  75  Hawthorne 

Street,  17th  Floor,  San  Francisco,  CA 

94105 
Santa  Barbara  County  Air  Pollution 

Control  District.  26  Castilian  Drive 

B-23,  GoleU,  CA  93117 
California  Air  Resources  Board. 

2020  L  Street,  Sacramento,  CA  95814 
U.S.  Environmental  Protection  Agency, 

Air  Docket  (6102).  401  "M"  Street. 

S.W.,  Washington,  DC.  20460 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Walser  (telephone  415/744-1257), . 
Permits  Office  (AIR-3),  Air  Division. 
U.S.  Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105. 

8UPP1.EMENTARY  MFORMATKM: 

L  ^plicability 

The  following  rule  is  being  approved 
into  the  California  SIP:  SBCAPCD  Rule 
1301— Part  70  Operating  Permit 
Program — General  Information. 

n.  Background 

On  September  3,  1997,  in  62  FR 
46451,  EPA  proposed  to  approve  the 
following  rule  in  the  California  SIP  and 
as  a  revision  to  the  title  V  program: 
SBCAPCD  Rule  1301— Part  70  Operating 
Permit  Program — General  Information. 
On  behalf  of  the  District.  Rule  1301  was 
submitted  by  the  California  Air 
Resources  Board  to  EPA  on  October  10, 
1997  as  a  revision  to  the  title  V  program, 
and  on  October  31, 1997  as  a  SIP- 
submittal.  A  detailed  discussion  of  the 
background  for  the  above  rule  is 
provided  in  the  Proposed  Rulemaking 
(NPRM)  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  On  October  31,  1997,  EPA 
reviewed  this  rule  for  completeness  and 
found  that  the  rule  conformed  to  the 
completeness  criteria  in  40  CFR  part  51, 
Appendix  V. 

IIL  Responae  to  Comments 

A  30  day  public  comment  period  was 
provided  in  62  FR  46451.  EPA  received 
no  conunents. 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 

the  above  rule  as  a  revision  to  the  title 
V  Operating  Permit  Program  and  for 
inclusion  into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(kK3)  as  meeting  requirements  of 
section  110(a)  and  part  D  of  the  CAA. 


This  approval  action  will  incorporate 
this  rule  into  the  federally  approved  SIP 
and  revise  the  title  V  program.  These 
revisions  apply  to  any  source  under 
jurisdiction  of  the  SBCAPCD  that 
qualifies  as  a  Part  70  source  and  meets 
the  requirements  for  exclusion  of 
military  tactical  support  and/or 
infrastructure  building  maintenance 
equipment  at  a  Department  of  Defense 
facility.  In  Santa  Barbara  County,  only 
Vandenberg  Air  Force  Base  (VAFB) 
meets  these  requirements. 

The  revision  enables  VAFB  to  comply 
with  Rule  370.  the  District's  prohibitory 
rule,  which  limits  the  Base's  potential  to 
emit  to  below  the  title  V  applicability 
thresholds  and  requires  VAFB  to  reduce 
its  annual  emissions  rate  of  ozone 
precursors  by  at  least  10  tons  through 
the  ENWEST  initiative.  The  rule 
revision  also  includes  emission 
reduction  plan  requirements  and 
milestones  to  be  approved  by  the 
District  and  made  federally-enforceable 
by  the  EPA  by  incorporating  the  rule 
revisions  into  the  SIP  for  California,  if 
EPA  finds  that  the  planned  emission 
reductions  are  real,  quantifiable, 
surplus,  and  enforceable. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  Actors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Requirements 

A.  Docket 

Copies  of  Santa  Barbara's  submittal 
and  other  information  relied  upon  for 
final  actions  are  contained  in  docket 
number  CA-002-PP  maintained  at  the 
EPA- Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  final  rulemaking.  The  docket  is 
available  for  public  inspection  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  docume§t. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
revisions  to  Santa  Barbara's  existing 
operating  permits  program  that  was 
submitted  to  satisfy  the  requirements  of 
40  CFR  part  70.  B€K»use  this  action  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  today  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  bam  review 
under  Executive  Order  12866. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  riile 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major"  as  defined  by  5  U.S.C 
804(2). 

F.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  26, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
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be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sabfects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Inteigovermnental  relations. 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter,  Sulfiir  oxides. 
Volatile  organic  compounds. 

40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances,  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

Ni>te:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  l,  1982. 

Date  Signed:  November  14, 1997. 
Felicia  Mams, 
Reponal  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  Sa-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Avtbority:  42  U.S.C.  7401-7S71q. 

Subpwt  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  and  lesoving  paragraphs 
(c)(247)  through  (c)(249)  and  by  adding 
paragraph  (cM250)  to  read  as  follows: 

152.220   Msntiflcationorplan. 

(c)  •  •  • 

(247)  [Reserved] 

(248)  JReserved) 

(249)  [Reserved] 

(250)  New  regulations  for  the 
following  APCD  were  submitted  on 
October  31, 1997,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Santa  Baiban  County  Air 
Pollution  Control  District 

(1)  Rule  1301  adopted  on  September 
IB,  1997. 

PART  70-(AMEPIDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Aothorilr.  42  U.S.C  7401.  et  aeq. 

2.  Appendix  A  to  part  70  is  amended 
by  revising  paragraph  (aa)  to  the  entry 
for  California  to  read  as  follows: 


Appendix  A  to  Part  70— Approval 
Status  Of  State  and  Local  Operating 
Permits  Programs 


California 


(aa)  Santa  Barbara  County  Air  Pollution 
Control  District  (APCD)  submitted  on 
November  15, 1993,  as  amended  March  2. 
1994,  August  8, 1994,  December  8, 1994,  June 
15, 1995,  and  September  18, 1997;  interim 
approval  effoctive  on  December  1, 1995; 
interim  approval  expires  on  October  1, 1998. 

(FR  Doc.  97-30951  Filed  11-25-97;  8:45  am] 
■UMOOOWi 


ENVIROMMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

PLISZ-la;  Fm.-«926-q 

Approval  and  Promulgation  of 
i;  Illinois 


agency:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Direct  final  rule. 


r:  On  September  8. 1997,  the 
State  of  Illinois  submitted  a  State 
Implementation  Plan  (SIP)  revision 
request  to  the  Environmental  Protection 
Agency  (EPA)  which  tightens  Volatile 
Organic  Matmial  (VOM)  regulations  for 
cold  cleaning  degreasing  operations  in 
the  Chicago  and  Metro-East  ozone 
nonattainment  areas.  VOM,  as  defined 
by  the  State  of  Illinois,  is  identical  to 
"Volatile  Organic  Compounds"  (VOC), 
as  defined  by  EPA.  VOM  combines  with 
oxides  of  nitrogen  in  the  atmosphere  to 
form  ground-level  ozone,  commonly 
known  as  smog.  Exposure  to  ozone  is 
associated  with  a  wdde  variety  of  human 
health  effects,  agricultural  crop  loss,  and 
damage  to  forests  and  ecosystems.  The 
State  intends  to  include  the  tightened 
cold  cleaning  degreasing  regulations  as 
part  of  its  1999  and  2002  Rate-Of- 
Piogress  (ROP)  Plans.  Illinois  expects 
that  the  control  measures  specified  in 
this  SIP  revision  will  reduce  VOM 
emissions  by  11.35  tons  per  day  (TPD) 
ly  1999  in  the  Chicago  area  and  0.79 
TPD  by  1999  in  the  Metit>-East  area. 
This  rulemaking  action  approves, 
through  direct  final,  the  Illinois  SIP 
revision  request 

DATES:  The  "direct  final"  is  effiactive  on 
January  26, 1998,  unless  EPA  receives 
written  adverse  or  critical  comments  by 
December  26, 1997.  If  the  eSsctive  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  a«g*«>»> 


ADDRESSES:  Copies  of  this  SIP  revision 
request  is  available  for  inspection  at  the 
following  address: 

U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo,  Environmental  Protection 
Specialist  at  (312)  886-6082  before 
visiting  the  Region  5  Office.) 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regiilation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Dlinois  60604. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 
SUPPLQIENTARY  MFONMATiON: 

L  Background 

Section  182(cX2KB)  of  Uie  Qean  Air 
Act  (Act)  requires  any  serious  and  above 
ozone  nonattaiimient  area  to  achieve 
pQSt-1996  ROP  reductions  of  3  percent 
of  VOC  1990  baseline  emissions  per 
jrear,  averaged  over  each  consecutive  3 
year  period,  until  the  area  has  achieved 
attainment  of  the  1-hour  ozone  National 
Ambient  Air  Quality  Standard.  In 
Illinois,  the  Chicago  area  (Cook,  DuPage, 
Kane.  Lake,  McHenry,  Will  Coimties 
and  Aux  Sable  and  Goose  L^ke 
Towmships  in  Grundy  County  and 
Oswego  Township  in  Kendall  County)  is 
classified  as  "severe"  nonattainment  for 
the  1-hour  ozone  standard.  As  such,  the 
Chicago  nonattainment  area  is  subject  to 
thepost-1996  ROP  requirement 

Tne  Act  specifies  under  section 
182(bMl)(C)  that  emission  reductions 
claimed  imdw  ROP  plans  must  be 
achieved  through  the  implementation  of 
control  measures  through  revisions  to 
the  SIP,  the  promulgation  of  Federal 
rules,  or  through  permits  under  Tide  V 
of  the  Act  Control  measures 
implemented  before  November  15, 1990. 
are  precluded  from  coimting  toward 
ROP  reduction. 

Illinois  has  submitted  tightened  cold 
cleaning  degreasing  rules  for  the  control 
of  VOC  as  a  revision  to  the  SIP  for  the 
purpose  of  meeting  post- 1996  ROP 
requirements  for  the  Chicago  ozone 
nonattainment  area.  These  tightened 
rules  also  apply  to  the  Metro-East 
moderate  ozone  nonattainment  area 
(Madison,  Monroe,  and  St  Clair 
Counties),  to  help  the  area  reach 
attainment 

A  public  hearing  on  the  tightened 
ruJes  was  held  on  March  4,  1997,  in 
Qiicago,  Illinois.  The  rules  were 
adopted  by  the  Illinois  Pollution  Control 
Board  on  Jime  5, 1997.  The  rules 
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became  elective  on  June  9, 1997;  Ihey 
were  publisbed  in  the  Illinois  Register 
on  June  20,  1997.  The  Illinois 
Environmental  Protection  Agency 
(lEPA)  formally  submitted  the  rules  to 
EPA  on  September  8,  1997,  as  a  revision 
to  the  Illinois  SIP  for  ozone.  EPA  made 
a  finding  of  completeness  in  a  letter 
dated  Ck:tober  9. 1997. 

The  September  8,  1997,  submittal 
includes  the  following  new  or  revised 
rules: 

Part  211:  Definitions  and  General 
Provisions,  Subpart  B:  Definitions, 
Section  211.1885  Electronic 
Component. 
Part  218:  Organic  Material  Emission 
Standards  and  Limitations  for  the 
Chicago  Area,  Subpart  E:  Solvent 
Cleaning,  Section  218.182  Cold 
Cleaning. 
Part  219:  Organic  Material  Emission 
Standards  and  Limitations  for  the 
Metro-East  St.  Louis  Area,  Subpart  E: 
Solvent  Qeaning,  Section  219.182 
Cold  Qeaning. 

The  cold  cleaning  rules  contained  in 
part  218  are  identical  to  those  in  part 
219  except  for  the  areas  of  applicability. 
Part  218  applies  to  the  Chicago  area, 
while  part  219  applies  to  the  Metro-East 
area.  EPA's  evaluation  of  these  rules  is 
as  follows. 

IL  Evaluation  of  Rules 

Cold  cleaning  degreasing  rules  were 
originally  implemented  by  Illinois  as 
part  of  the  State's  Reasonably  Available 
Control  Technology  (RACT) 
requirements  for  VOC  control  The  rules 
are  codified  under  35  Illinois 
Administrative  Code  sections  218/ 
219.182,  which  was  incorporated  into 
the  SIP  on  September  9. 1994  (59  FR 
46562).  The  September  8,  1997.  SIP 
revision  submittal  amends  sections  218/ 
219.182  to  tighten  requirements  for 
operators  of  cold  cleaning  degreasers 
and  adds  new  requirements  for  sellers  of 
solvent  for  use  in  cold  cleaning 
degreasing  operations. 

As  previously  discussed,  this  SIP 
revision  submittal  is  required  by  the  Act 
to  the  extent  that  the  rule  was  submitted 
to  meet  Illinois'  post-1996  ROP 
requirements.  A  review  of  what 
emission  reduction  this  SIP  revision 
achieves  for  purposes  of  ROP  wiU  be 
addressed  when  rulemaking  action  on 
Illinois —  post-1996  ROP  plan  is  taken. 

To  determine  whether  the  Illinois 
submittal  meets  the  requirements  for  an 
approvable  SIP  revision,  the  rules  were 
reviewed  for  their  consistency  with 
section  110  and  part  D  of  the  Act  A 
discussion  of  the  rules  and  EPA's 
evaluation  follows. 


Material  Requirements 

Sections  218/219.182(c)  have  been 
added  to  limit  the  vapor  pressure  of 
solvent  used  or  sold  for  use  in  cold 
cleaning  degreasing  operations  in  the 
Chicago  and  Metro-East  ozone 
nonattainment  area.  Beginning  March 
15, 1999,  the  vapor  pressure  limit  is  2.0 
millimeters  of  mercury  (nunHg),  or 
0.038  pounds  per  square  inch  (psi) 
measured  at  20  degrees  Celsius  (C)  (68 
degrees  Fahrenheit  (F)).  On  March  15, 
2001 ,  the  vapor  pressures  limit  is 
tightened  to  1.0  mmHg  (0.019  psi) 
measured  at  20  degrees  C  (68  degrees  F). 

Exemptions 

The  supplier  sales  requirements 
under  sections  218/219. 182(c)  do  not 
apply  to  the  sale  of  solvents  in  imits  less 
than  or  equal  to  5  gallons.  This 
provision  is  intended  to  exclude 
cleaning  solvents  sold  at  various  stores 
specializing  in  auto  products,  including 
department  stores  with  auto  supply 
sections.  The  State  submittal 
documentation  indicates  that  due  to  the 
quantity  of  solvent  used  in  commercial 
cold  cleaning  o{>erations,  and  the  lower 
per  gallon  costs  offered  by  larger 
suppliers,  facilities  engaged  in  cold 
cleaning  would  not  typically  purchase 
their  solvents  at  such  auto  supply 
stores. 

Sections  218/219.182(f)  exempt  the 
cleaning  of  electronic  components  from 
the  March  15,  1999,  and  March  15, 
2001 ,  vapor  pressure  limits  under 
section  218/219.182(c).  Illinois  has 
defined  "electronic  component"  under 
section  211.1885  as  all  portions  of  an 
electronic  assembly,  including,  but  not 
limited  to,  circuit  board  assemblies, 
printed  wire  assemblies,  printed  circuit 
boards,  soldered  joints,  ground  wires, 
bus  bars,  and  associated  electronic 
component  manufacturing  equipment 
such  as  screens  and  filters.  The  State 
submittal  docvunentation  indicates  that 
this  exemption  was  added  based  on 
concern  that  the  1.0  mmHg  vapor 
pressure  solvent  would  not  adequately 
clean  certain  types  of  electronic 
equipment. 

Sections  218/219.182(g)  also  exempt 
bom  section  218/219.182(c)  any  cold 
cleaning  taking  place  in  a  Detrex  cold 
batch  degreaser  Model  *  2D-CC-SPL 
Size  24  4  10.  or  substantial  equivalent, 
including  automated  loading  of  parts, 
totally  enclosed  operation  (excluding 
loading  or  unloading)  and  permitted  by 
lEPA.  The  State  submittal 
documentation  indicates  that  Detrex 
degreasers,  and  other  substantially 
similar,  large-scale  degreasing 
operations,  are  highly  controlled  and 
specialized  operations  which  provide 


emissions  reductions  that  are  equivalent 
or  more  stringent  than  the  vapor 
pressure  limits  required  Under  sections 
218/219.182(c}. 

Compliance  Testing 

Sections  218/219.186  indicate  that  the 
test  methods  under  sections  218/ 
219.110  shall  be  used  to  determine 
vapor  pressures  to  demonstrate 
compliance  with  Illinois'  cold  cleaning 
degreasing  regulations  under  sections 
218/219.182.  These  test  method 
provisions  were  incorporated  into  the 
SIP  on  September  9,  1994  (59  FR 
46562). 

Recordkeeping 

Sections  218/219.182(d)  and  (e) 
require  subject  solvent  suppliers  and 
users  to  maintain  documents  which 
indicate  the  solvent's  vapor  pressure  at 
the  prescribed  temperature.  The 
marketers  of  cold  cleaning  solvents  to 
users  must  keep  records  indicating  the 
name  and  address  of  the  solvent 
purchaser,  the  date  of  purchase,  the  type 
of  solvent  purchased,  ihe  solvent  unit 
quantity,  the  total  voliune  purchased, 
and  the  vapor  pressure  of  the  solvent 
purchased  measured  in  mmHg  at  20 
degrees  C  (68  degrees  F).  Solvent  users 
must  maintain  records  for  each  solvent 
purchase  inHiraHno  thA  name  and 
address  of  the  solvent  supplier,  the  date 
of  the  solvent  purchase,  the  type  of 
solvent  purchased,  and  the  vapor 
pressive  of  solvent  measured  in  mmHg 
at  20  degrees  C  (68  degrees  F).  These 
records  must  be  kept  for  three  years. 

m.  EPA  Eukmaldng  Action 

The  EPA  is  approving,  through  final 
rulemaking  action,  Illinois'  tightened 
cold  cleaning  degreasing  rules  for  the 
Chicago  and  Metro-East  St  Louis  ozone 
nonattainment  areas. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  RaqoiremaitB 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
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and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  Reeled.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  EPA,,  427 
U.S.  246,  256-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22. 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  imder  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govenunents.  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Confess  and  the 
General  Accounting  Office 

Under  S  U.S.C  801(aHl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
0£Bce  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  nile  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  JudiciarReview 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  26. 1998.  Filing  a 
petition  for  reconsideration  by  the 


Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Ozone,  Volatile 
organic  compounds,  Incorporation  by 
reference.  Recordkeeping  and  reporting. 

Dated:  November  7, 1997. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  tide  40  of 
the  Code  of  Federal  Reflations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AatlMnity:  42  U.S.C.  7401-7671q. 

SubpertO— Wlnoia 

2.  Section  52.720  is  amended  by 
adding  paragraph  (cHl39)  to  read  as 
follows: 

SS2.720    Wentfflcslionofpian. 

(c)*  *  • 

(139)  On  September  8, 1997,  the  State 
of  Illinois  submitted  tightened  volatile 
organic  material  rules  for  cold  cleaning 
degreasing  operations  in  the  Chicago 
and  the  Metro-East  ozone  nonattainment 
areas. 

(i)  Incorporation  by  reference,  fllinois 
Administrative  Code,  Tide  35: 
Environmental  Protection.  Subtide  B: 
Air  Pollution.  Chapter  I:  Pollution 
Control  Board.  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  211:  Definitions  and  General 
Provisions.  Subpart  B:  Definitions, 
Section  211.1885,  amended  at  21  HI. 
7695,  effective  June  9, 1997. 

(B)  Part  218:  Organic  Material 
Emission  Standards  and  Limitations  for 
the  Chicago  Area,  Subpart  E:  Solvent 
Cleaning,  Section  218.182,  amended  at 
21  111.  7708.  effoctive  June  9, 1997. 

(C)  Part  219:  Organic  Material 
Emissions  Standarids  and  Limitations  for 
the  Metro-East  Area.  Subpart  E:  Solvent 
Cleaning.  Section  219.182.  amended  at 
21  111.  7721,  effective  June  9, 1997. 

[FR  Doc  97-31139  Filed  11-25-97;  8:45  am] 
BHOJNO  COM  asao-as-* 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

Fm-6»27-4] 

Standards  of  Parlonnanca  for  New 
Stationary  Sources;  Standards  of 
Performance  for  Nonmelailic  Mineral 
Prooasaing  Plants;  Clarification 

AQBiCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice  of  policy;  clarification. 

SUMMARY:  This  action  clarifies  the 
applicability  of  the  New  Source 
Performance  Standards  for  Nonmetallic 
Mineral  Processing  Plants  (40  CFR  part 
60,  subpart  OOO).  This  action  is 
necessary  because  of  incorrect  guidance 
and  preamble  language  regarding  the 
regulation's  applicability  to  affected 
focilities  in  the  noimietallic  mineral 
processing  industry.  The  April  1991 
Regulatory  and  Inspection  Manual  for 
Nonmetallic  Mineral  Processing  Plants 
included  the  following  incorrect 
statement:  "Subpart  OOO  affected 
facilities  begin  with  the  first  crushing  or 
grinding  operation  at  the  plant"  The 
same  incorrect  statement  was  made  in  a 
response  to  a  comment  in  the  preamble 
to  the  June  9,  1997,  Federal  KegistBr 
docimient  for  the  final  amendments  to 
subpart  OOO. 

Section  60.670(a)  of  subpart  OOO  lists 
the  aCfocted  facilities  in  fixed  or  portable 
nonmetallic  mineral  processing  plants. 
This  list  includes  each  crusher,  grinding 
mill,  screening  operation,  bucket 
elevator,  belt  conveyor,  bagging 
operation,  storage  bin,  and  enclosed 
truck  or  railcar  loading  station.  The 
clear  intent  of  the  reguJation  is  that  all 
facilities  listed  in  section  60.670(a)  are 
subject  to  subpart  OOO.  While  subpart 
OOO  affected  operations  typically  have 
crushers  or  grinding  mills  located  at  or 
near  the  beginning  of  the  nonmetallic 
mineral  processing  line,  this  is  not 
always  the  case  (e.g..  some  plants  may 
convey,  screen  or  otherwise  process 
materials  without  first  utilizing  a 
cnisher  located  in  the  plant).  Therefore, 
with  this  document,  the  EPA  is 
clarifying  that  as  loi^  as  crushing  or 
grinding  occura  anywhere  at  a  non- 
metallic  mineral  processing  plant,  any 
affected  facility  listed  in  §  60:670(a)  is 
subject  to  subpart  OOO  regardless  of  its 
location  within  the  plant,  EPA  expects 
that  plants  that  have  not  considered 
facilities  prior  to  the  first  crushing  or 
grinding  operation  as  affected  facilities, 
will  now  ensure  that  those  affected 
facilities  will  meet  all  of  the  applicable 
regulatory  requirements. 
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FOA  FUmXER  MFORMATION  CONTACT:  Mr. 

Scott  Throwe  at  (202)  564-7013, 
Manufactixring,  Energy,  and 
Transportation  Division  (2223A),  U.S. 
EPA.  401  M  Street.  Washington.  D.C. 
20460. 

Dated:  November  20. 1997. 
Scott  A.  Throw*, 

EnvirorunentaJ  Protection  Specialist. 

(FR  Doc.  97-30950  Filed  11-2S-97:  8:45  am] 

■UJNQ  OOOC  WM-OO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPM1180 
[OPP-300676;  FRL-97S4-«| 
nN2070-AB78 

Tcfluthiln;  PMtichto  Totoranoc 

AOOICY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Pinal  rule. 

SMMARV:  This  regulation  establishes 
tolerances  for  combined  residues  of 
tefluthrin  and  its  metabolite  in  or  on 
com,  grain,  field  and  pop;  com,  forage 
and  fodder,  field,  pop  and  sweet;  and 
com.  fresh  (including  sweet  K  and  com 
with  husk  removed  (CWHR))  at  0.06 
parts  per  million  (ppm).  It  also  removes 
time  limitations  for  tolerances  for 
residues  of  tefluthrin  on  the  same 
oonunodities  that  expire  on  November 
15, 1997.  Zeneca  Ag  Products  requested 
these  tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (Pub.  L.  104-170). 
OATB:  This  regulation  is  effective 
November  26,  1997.  Ob)ections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26, 1998. 
ADDRESSES:  Written  ob)ections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300576]. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300576].  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
op  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300576).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Beth  Edwards,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs.  Enviroiunental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
ex:  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  «2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA,  (703)  305-5400,  e-mail: 
edMraixls.beth#epamail.epa.gov. 
SUPPI^MENTARY  MFORMATKM:  On 
Febmary  1.  1989  (54  FR  5080),  EPA 
established  time  limited  tolerances 
under  Section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C  346  a(d)  and  348  for  residues  of 
tefluthrin  on  com,  grain,  field,  and  pop; 
com,  forage  and  fodder,  field  and  pop. 
As  additional  crop  tolerances  were 
established,  they  were  also  made  time- 
limited.  These  tolerances  expire  on 
November  15,  1997.  Zeneca  Ag 
Products,  on  September  15. 1997, 
requested  that  the  time  limitation  for 
tolerances  established  for  residues  of  the 
insecticide  tefluthrin  in  the  com 
commodities  mentioned  above  be 
removed  based  on  environmental  efiiacts 
data  that  they  had  submitted  as  a 
condition  of  the  registration.  Zeneca  Ag 
Products  also  submitted  a  summary  of 
its  petition  as  required  under  the 
FFDCA  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996  (Pub.  L 
104-170). 

In  the  Federal  Ragiatar  of  September 
25.  1997  (62  FR  50337)  (FRI^574»-2). 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C 
346a(e)  announcing  the  filing  of  a 
pesticide  petitions  (PP  7F3521  and 


4F4406)  for  tolerances  by  Zeneca  Ag 
Products.  P.O.  Box  15458,  Wilmington, 
DE,  19850-5458.  This  notice  included  a 
summary  of  the  petition  prepared  by 
Zeneca  Ag  Products,  the  registrant 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.440  be  amended  by  removing  the 
time-limitation  for  tolerances  for 
combined  residues  of  the  insecticide 
and  pyrethroid  tefluthrin  and  its 
metabolite  (Z)-3-(2-chlon>-3,3,3- 
trifluoro-l-propenyl)-2.2- 
dimethylcyclopropanecarboxylic  acid, 
in  or  on  com,  grain,  field  and  pop;  com, 
forage  and  fodder,  field,  pop  and  sweet; 
and  com,  fresh  (including  sweet  K  and 
com  with  husk  removed  (CWHR))  at 
0.06  part  per  million  (ppm). 

The  basis  for  the  time-limited 
tolerances  that  expire  November  15. 
1997.  was  given  in  the  Federal  Register 
of  October  20, 1993  (58  FR  54094). 
These  time-limited  tolerances  were 
predicated  on  the  expiration  of  pesticide 
product  registrations  that  were  made 
conditional  due  to  lack  of  certain 
ecological  and  environmental  effiects 
data.  The  rationale  for  using  time- 
limited  tolerances  was  to  encourage 
pesticide  manufacturera  to  comply  with 
the  conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
limited  due  to  the  conditional  status  of 
a  product  registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended.  It  is  ciurent 
EPA  policy  to  no  longer  establish  time 
limitations  on  tolerance(s)  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  risL  The 
current  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerances 
are  being  deleted. 

I.  Risk  Aaaaasment  and  SUtntunr 
Findi^ 

New  section  408(b)(2KA)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
resiilt  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2MC)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday,  November  26.  1997  /  Rules  and  Regulations  62955 


children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  fit>m  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  residt  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
^  and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  fiom  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  fector")  of 
100  is  commoidy  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  peraon  or 
subgroup  of  the  population  (such  as 
infents  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  p>esticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfiD  to  evalu^  the  chronic  risks 
posed  by  pesticide  exposiue.  For  shorter 
term  risks,  EPA  calcidates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Conunonly,  EPA  finds  MOEs 


lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
fector. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  {>e8ticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  t)rpes  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
di£ferent  exposiue  durations.  EPA 
considera  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
frtim  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term."  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  fiom  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  lises  when 
reliable  data  are  available.  In  this 
assessment,  risks  fiom  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  fiom  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 


conservative  assimiptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as- part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at         * 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  fiom 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  fiom  all 
sources  for  representative  population 
subgroups  including  infents  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worat  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 


62956  Federal  Register  /  Vol.  62,  No.  228  /  Wednesday.  November  26.  1997  /  Rules  and  Regxilations 


pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  ;>oses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Klak  Aaeeaeuient  and 
DeterminaHon  of  Safety 

Consistent  with  section  408(bM2)P), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tefluthrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for 
combined  residues  of  tefluthrin  and  its 
metabolite  on  com,  grain,  field  and  pop: 
com,  forage  and  fodder,  field,  pop  and 
sweet;  and  com.  fresh  (including  sweet 
K  and  com  with  husk  removed  (CWHR)) 
at  0.06  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
writh  establishing  the  tolerance  follows. 

A.  ToxicologicaJ  Profile 

EPA  has  evaluated  the  available 

toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information  ^ 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consiuners.  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tefluthrin  are 
discussed  below. 

1.  Acute  toxicity  studies  with  the 
twrhnifal  grade  of  the  active  ingredient 
tefluthrin:  oral  Uho  In  the  rat  is  21.8 
milligramsAilogram  (mg/kg)  for  males 
and  34.6  mg/kg  for  females  -  Toxicity 
Category  I;  dermal  LDso  in  the  rat  is  316 
mg/kg  in  males  and  177  mg/kg  in 
females  -  Toxicity  Category  I;  acute 
inhalation  LCjo  in  the  rat  is  0.037  mg/ 

1  and  0.049  mg/1  in  male  and  female 
rats,  respectively  -  Toxicity  Category  I; 
the  primary  eye  irritation  study  in  the 
rabbit  was  an  invalid  study;  primary 
dermal  irritation  study  in  the  rabbit 
showed  slight  irritation  -  Toxicity 
Category  IV;  dermal  sensitization  study 
in  the  guinea  pig  showed  no  skin 
sensitization;  and  the  acute  delayed 
neurotoxicity  study  did  not  show  acute 
delayed  neurotoxicity. 

2.  In  an  oral  toxicity  study,  rats  were 
dosed  at  0,  25.  100.  or  400  ppm  (1.25, 
5,  or  20  milligrans/kilogram/day)  (mg/ 


kg/day)  for  21  days.  The  LOEL  for 
females  for  this  21 -day  oral  toxicity 
study  is  400  ppm  (equivalent  to 
approximately  20  mg/kg/day)  based  on 
decreased  body  weight  gain,  decreased 
platelet  counts,  and  increased  WBC  and 
lymphocytes  in  the  high-dose  females. 
The  NOEL  for  females  is  100  ppm 
(equivalent  to  approximately  5  mg/kg/ 
day).  The  NOEL  in  males  was  not 
observed. 

3.  In  a  subchronic  oral  toxicity  study, 
rats  were  dosed  at  0,  50,  150.  or  350 
ppm  (2.5,  7.5,  or  17.5  mg/kg/day)  for  90 
days.  The  LOEL  for  this  90-day  feeding 
study  is  150  ppm  (equivalent  to 
approximately  7.5  mg/kg/day)  based  on 
changes  in  hemoglobin,  cholesterol,  and 
liver  weight  in  the  mid-dose  animals. 
The  NOQ<  is  50  ppm  (equivalent  to 
approximately  2.5  mg/kg/day). 

4.  In  a  subcnronic  oral  toxicity  study, 
dogs  were  dosed  at  0,  0.1,  0.5,  or  1.5  mg/ 
kg/day  for  90  days.  The  LOEL  for  this 
90-day  oral  toxicity  study  is  1.5  mg/kg/ 
day  based  on  thyroid  changes,  and 
increased  levels  of  plasma  triglycerides 
and  aspartate  transaminase  observed  at 
the  high-dose.  The  NOEL  is  0.5  mg/kg/ 
day. 

5.  In  an  oral  toxicity  study,  mice  were 
dosed  at  0,  25,  75.  200,  or  400  ppm  (0, 
3.75, 11.3,  30.0,  or  60.0  mg/kg/day)  for 
28  days.  The  LOEL  is  400  ppm 
(equivalent  to  approximately  60  mg/kg/ 
day)  based  on  decreased  body  weight 
gains  in  both  sexes  and  final  body 
weights  in  females.  The  NOEL  is  200 
ppm  (equivalent  to  approximately  30 
mg/kg/day). 

6.  Lq  a  oermal  toxicity  study,  rats  were 
dosed  at  0.  0.1, 1.0,  or  50  mg/kg.  The 
LC^L  for  skin  effects  for  this  21-day 
dermal  toxicity  study  is  50.0  mg/kg 
based  on  acanthosis,  necrosis  epidermis, 
and  inflammatory  cell  infiltrate  dermis 
observed  in  the  high-dose  animals.  The 
NOEL  for  skin  effKts  is  1.0  mg/kg).  The 
NOEL  for  neurological  effects  (the 
observed  postural  effects)  may  be 
between  0.025  and  0.1  mg/kg. 

7.  In  a  chronic/oncogenicity  study, 
mice  were  dosed  at  0,  25, 100,  or  400 
ppm  (actiial  dose  levels  were  equivalent 
to  3.4, 13.5,  or  54.4  mg/kg/day)  for  104 
weeks.  The  chronic  LOEL  is  13.5  mg/kg 
based  on  hemangiomatous  changes  of 
the  uterus  and  liver  necrosis  observed  in 
the  mid-  and  high-dose  females.  The 
chronic  NOEL  is  3.4  mg/kg.  Under  the 
conditions  of  this  study,  there  was  no 
evidence  of  carcinogenic  potential. 

8.  In  a  chronic  toxicity  study,  dogs 
were  dosed  at  dose  levels  of  0,  0.1,  0.5, 
and  2  mg/kg/day  for  12  months.  The 
LOEL  for  this  chronic  study  is  2.0  mg/ 
kg/day  based  on  the  increased  incidence 
of  ataxia  in  both  sexes  at  the  high-dose. 
The  NOEL  is  0.5  mg/kg/day. 


9.  In  a  chronic/oncogenicity  study, 
rats  were  dosed  for  24  months  at  0,  25, 
100.  or  400  ppm  (actual  dose  levels 
were  equivalent  to  1.1,  4.6,  or  18.2  mg/ 
kg/ day).  The  chronic  LOEL  is  4.6  mg/kg/ 
day  based  on  decreased  body  weights, 
and  neurotoxicity  and  clinioal 
chemistry  changes  in  the  mid-  and  high- 
dose  animals.  The  chronic  NOEL  is  1.1 
mg/kg/day.  Under  the  conditions  of  this 
study,  there  was  no  evidence  of 
carcinogenic  potential. 

10.  In  a  developmental  toxicity  study, 
rats  were  dosed  at  0, 1,  3,  or  5  mg/kg/ 
day  from  days  7  through  16  of  gestation. 
The  maternal  LOEL  is  3  mg/kg/day, 
based  on  treatment-related  decrease 
body  weight  gains  during  dosing.  The 
maternal  NOEL  is  1  mg/kg/day. 
Developmental  toxicity  was 
demonstrated  at  5  mg/kg/day  as  an 
increase  in  the  fetal  incidence  of 
bilaterally  unossified  calcanea  (92.9% 
vs.  87.5%  in  controls,  p<0.05;  litter 
incidence  was  not  shown)  and  a  slight 
increase  in  the  pes  score  (3.05  vs.  2.96 
in  controls)  indicating  slight  inhibition 
of  ossification  at  these  sites.  There  were 
no  treatment-related  effects  on  the 
number,  growth,  and  survival  of  the 
young  in  utero.  In  addition,  the  inter-       * 
group  differences  in  the  mean  niunbers 
of  corpora  lutea,  implantations,  pre-  and 
post-  implantation  deaths,  live  fetuses, 
proportion  of  male  fetuses,  and  fetal 
weights  were  not  remarkable.  The 
developmental  LOEL  is  5  mg/kg/day, 
based  on  inhibited  ossification.  The 
developmental  NOEL  is  3  me/kg/day. 

11.  In  a  developmental  toxicity  study, 
rabbits  were  dosed  at  0,  3, 6,  or  12  mg/ 
kg/day  from  days  7  through  19  of 
gestation.  The  maternal  LOEL  is  3  mg/ 
kg/day.  based  on  treatment-related 
clinical  signs  of  toxicity  (tremors).  The 
maternal  NOEL  is  <3  mg/kg/day.  There 
was  no  developmental  toxicity 
demonstrated  at  any  dose  level.  There 
were  no  treatment-related  efiiects  on  in 
utero  survival  and  growth  or  on  litter 
size  and  sex  ratio  of  the  fetuses.  The 
skeletal  variant  data  showed  significant 
(p<0.01  or  0.05)  increases  in  incidence 
of  extra  thoracic  ribs  and  27  pre-sacral 
vertebrae  among  fetuses  in  the  dosed 
groups;  however,  when  the  litter  was 
used  as  the  unit  for  comparison,  the 
incidences  of  these  respective  variants 
were  comparable  between  all  groups. 
The  incidences  of  these  variants  were 
not  biologically  significant  The  NOEL 
for  developmental  toxicity  is  12  mg/kg/ 
day.  The  developmental  LOEL  was  not 
observed. 

12.  In  a  multi-generation  reproduction 
study,  rats  were  dosed  at  0, 15,  50,  or 
250  ppm  (0,  0.75,  2.5,  or  12.5  mg/kg/ 
day).  The  LOEL  for  parental  toxicity  is 
12.5  mg/kg/day,  based  on  lowered  body 
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weight  gains,  and  the  NOEL  is  2.5  mg/ 
kg/day.  The  LOEL  for  neurotoxic  effects 
is  2.5  mg/kg/day,  based  on  abnormal, 
splayed,  or  high-stepping  gait.  The 
NOEL  for  neurotoxic  effects  is  0.75  mg/ 
kg/day.  Reproductive  toxicity  was 
demonstrated  at  the  high-dose  as 
lowered  pup  body  weight  gain 
throughout  the  study  in  all  generations 
and  in  both  sexes.  Additionally,  total 
litier  weight  was  decreased  on  day  29  in 
all  of  the  high-dose  groups.  The  LOEL 
for  reproductive  toxicity  is  12.5  mg/kg/ 
day,  based  on  lowered  pup  body  wei^t 
gains.  The  reproductive  NOEL  is  2.5 
mg/kg/day. 

13.  Mutagenicity.  There  is  no 
mutagenicity  concem.  The  submitted 
studies  satisfy  the  pre-1991 
mutagenicity  test  battery  and  the  new 
mutagenicity  testing  requirements. 
There  are  seven  acceptable  studies:  one 
dominant  lethal  study  in  mice;  reverse 
mutation  assay  [Salmonella 
typhimurium);  one  forward  mutation 
assay  in  mammalian  cells:  one  mouse 
lymphoma  assay,  one  in  vivo 
chromosomal  aberration  assay,  in  vitro 
chromosome  aberration  study;  one  UDS 
assay  in  primary  rat  hepatocytes.  All 
these  studies  were  negative. 

14.  Metabolism.  In  both  rats  and  dogs, 
when  given  either  1  or  10  mg/kg,  most 
of  the  radioactivity  was  found  in  the 
feces  unchanged  and  most  urinary 
metabolites  were  conjugated. 
Approximately  30%  of  the  administered 
dose  was  absorbed  and  excreted  in  the 
urine  in  both  species.  Single  doses  in 
both  rats  and  dogs  were  excreted  within 
48  hours,  50-65%  in  feces  and  20-30% 
in  the  urine.  In  rats,  a  biliary  fistula 
experiment  suggested  that  the 
radioactivity  measured  in  the  feces  may 
be  partially  due  to  biliary  excretion. 
Studies  also  suggest  that  oxidation 
precedes  the  ester  body  cleavage.  In  rats, 
the  halflife  in  the  liver  is  4.8  days,  in  the 
fet  is  13.3  days  and  in  the  blood  is  10.6 
days.  In  a  study  with  rat  fat.  half  of  the 
radioactive  residues  could  be  attributed 
to  the  parent  and  the  remaining  residues 
consisted  of  a  mixture  of  fetty  acid 
esters  of  hydroxylated  parent 
metabolites. 

15.  Neurotoxicity.  No  acceptable 
mammalian  neurotoxicity  studies  are 
available.  In  a  supplementary  study,  10 
animals/sex/group  were  given  either 
vehicle,  2,5-hexanedione  or  5  mg/kg  or 
15  mg/kg  tefluthrin.  The  positive 
control,  2,5-hexanedione,  elicited  the 
appropriate  neurotoxicological 
response.  No  consistent  e^cts  on  motor 
or  sensory  nerve  electrophysiology  or 
function  or  clinical  signs  of 
neurotoxicity  were  evident  in  animals 
treated  with  either  5  or  15  mg/kg 
tefluthrin.  A  slight  but  significant 


increase  in  pull-up  time  was  observed 
on  day  1 2  in  males  which  was 
accompanied  by  a  significant  decrease 
in  both  SNCV  and  the  amplitude  of  the 
SNAP.  Both  quickly  returned  to  values 
similar  to  control  values,  and  did  not 
decrease  again. 

Neurotoxicity  studies  will  be  required 
under  a  special  Data  Call-In  letter 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking,  EPA 
has  sufficient  toxicity  data  to  support 
these  tolerances  and  these  additional 
studies  are  not  expected  to  signlficantiy 
change  the  risk  assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  recommends  use 
of  a  NOEL  of  0.5  mg/kg/day  based  on 
increased  incidence  of  tremors  and 
ataxia  in  both  sexes  of  dogs  at  2.0  mg/ 
kg/day  (LOEL)  on  day  1  of  the  study 
fit)m  ihe  1  year  oral  chronic  toxicity 
study  in  dogs. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-  and  intermediate 
term  MOE's,  EPA  recommends  use  of  a 
NOEL  of  0.5  mg/kg/day  based  on 
increased  incidence  of  tremors  and 
ataxia  in  both  sexes  of  dogs  at  2.0  mg/ 
kg/day  (LOEL)  from  the  one  year  oral 
toxicity  study  in  dogs  and  use  of  a 
dermal  absorption  rate  of  25%.  A 
dermal  absorption  rate  of  25%  was 
recommended  based  on  the  weight-of- 
the-evidence  available  for  structurally 
related  pyrethroids. 

3.  Chronic  toxicity.  EPA  has 
established  the  Rfl)  for  tefluthrin  at 
0.005  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  increased 
incidence  of  tremors  and  ataxia  in  both 
sexes  of  dogs  in  a  chronic  toxicity  study 
and  an  imcertainty  fector  of  100  to 
account  for  both  interspecies 
extrapolation  and  intraspecies 
variability. 

4.  Carcinogenicity.  No  evidence  of 
carcinogenicity  was  demonstrated  in 
studies  conducted  with  mice  or  rats. 

C.  Exposures  and  Risks 
1.  From  food  and  feed 

uses.Tolerances  have  been  established 
(40  CFR  180.440)  for  the  combined 
residues  of  tefluthrin  and  its  metabolite, 
in  or  on  com.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  tefluthrin  as 
foUows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concem  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Percent  of 
crop  treated  data  and  tolerance  values 
were  used  in  conjunction  with  Monte 


Carlo.  The  acute  dietary  MOE  at  the 
99.9th  percentile  for  the  most  highly 
exposed  population  subgroup  (non- 
nursing  infants  <1  year  old)  is  691.  The 
MOE  at  the  99.9th  percentile  for  the 
general  U.S.  population  is  1,469.  EPA 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  for  MOEs  of  100  or 
greater.  Therefore,  the  acute  dietary  risk 
assessment  for  tefluthrin  indicates  a 
reasonable  certainty  of  no  harm. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposure  assessment 
used  tolerance  values  and  percent  crop 
tinted  information.  The  RfD  used  for 
the  chronic  dietary  analysis  is  0.005  mg/ 
kg/day.  The  risk  assessment  resulted  in 
use  of  less  than  one  percent  (0.1%)  of 
the  RfD  for  the  U.S.  population.  The 
percent  of  the  RfD  used  for  the  most 
highly  exposed  population  subgroup 
(children  ages  one  to  six)  is  0.3%. 

EPA  notes  that  the  acute  dietary  risk 
assessments  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  June 
1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  tolerance  levels  and 
percent  of  crop  treated  refinements.  The 
chronic  dietary  risk  assessments  used 
tolerance  levels  and  percent  crop  treated 
information. 

Section  408(b)(2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  five  years  after  the 
tolerance  is  established,  modified  or  left 
in  effect,  demonstrating  that  the  levels 
in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  timeframe  it 
deems  appropriate.  Section  408(b)(2)(F) 
allows  the  Agency  to  use  data  on  the 
actiial  percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings:  (1)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
frtim  a  crop  that  is  likely  to  contain 
residues;  (2)  that  the  exposure  estimate 
does  not  underestimate  the  exposure  for 
any  significant  subpopulation  and;  (3) 
where  data  on  regional  pesticide  use 
and  food  constmiption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  tefluthrin  were  derived  from  federal 
and  market  survey  data.  EPA  considers 
these  data  reliable.  A  range  of  estimates 
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are  supplied  by  this  data  and  the  upper 
end  of  this  range  was  used  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  underestimate  for 
any  significant  subpopulation.  Further, 
regional  consiunption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To  meet 
the  requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call- In 
(DQ)  notice  pursuant  to  FFDCA  section 
408(f)  requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under  the 
FIFRA. 

2.  Fmm  drinking  water.  Tefluthrin  is 
immobile  in  soil  and,  therefore,  will  not 
leach  into  ground  water.  Additionally, 
due  to  the  insolubility  and  lipophilic 
natiu^  of  tefluthrin,  any  residues  in 
surface  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  vriih 
sediment,  therefore  not  contributing  to 
potential  dietary  exposure  from 
drinking  water. 

A  screening  evaluation  of  leeching 
potential  of  a  typical  synthetic 
pyrethroid  was  conducted  using  EPA's 
Pesticide  Root  Zone  Model  (PRZM). 
Based  on  this  screening  assessment, 
potmtial  concentratioas  of  a  pyrethroid 
in  ground  water  at  depths  of  1  to  2 
meters  are  essentially  zero  (<0.001  ppb). 
Sur&ce  water  concentrations  for 
pyrethroids  were  estimated  using 
PRZMl  and  Exposure  Analysis 
Modeling  Systems  (EXAMS)  using 
standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulaticm  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small. 
stagnant  £ann  pond  model  since 
drinking  water  derived  from  surface 
water  would  normally  be  treated  before 
consumption.  Based  on  these  analyses, 
the  contribution  of  water  to  the  dietary 
risk  estimate  is  negligible.  Therefore. 
EPA  concludes  that  together  these  data 
indicate  that  residues  are  not  expected 
to  occur  in  drinking  water. 

L  Acute  exposure  and  risk.  The  acute 
drinking  water  exposure  and  risk 
estimates  are  0.0OOO40  mg/kg/day  (MOE 
of  12.362)  and  0.000078  mg/kg/day 
(MOE  of  6,430)  for  the  overall  U.S. 
population  and  non-nursing  infants  <1 
year  old,  respectively. 


ii.  Chronic  exposure  and  risk.  The 
chronic  drinking  water  exposure  and 
risk  estimates  are  0.000000  mg/kg/day 
(0.0%  of  RfD  utilized)  and  0.000002  mg/ 
kg/day  (0.0%  of  RiD  utilized)  for  the 
overall  U.S.  population  and  non-nursing 
infants  <1  year  old,  respectively. 

3.  From  non-occupational  non-dietary 
exposure.  Tefluthrin  is  currently  not 
registered  for  use  on  residential  non- 
food sites;  therefore,  no  non- 
occupational non-dietary  exposure  is 
expected. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2HD)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particiilar  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
conmion  mechanism  of  toxicity  and 
evaluating  the  cumulative  efiiects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  conunon  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
lexicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 


Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tefluthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tefluthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  tefluthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  water.  The  acute 
aggregate  MOE  calciilated  at  the  9g.9th 
percentile  for  the  overall  U.S. 
population  is  1,316.  The  Agency  has  no 
cause  for  concern  if  total  acute  exposure 
calculated  for  the  QO.Oth  percentile 
yields  an  MOE  of  100  or  larger. 
Therefore,  the  Agency  concludes  that 
there  is  reasonable  certainty  that  no 
harm  will  result  fiom  acute  aggregate 
exposure  to  tefluthrin  residues  in  food 
and  drinking  water. 

2.  Chronic  risk.  Using  the  Anticipated 
Residue  Concentration  (ARC)  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
tefluthrin  from  food  and  water  will 
utilize  0.1%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  age  1-6  years 
(disciissed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  tefluthrin 
residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Based  on  tefluthrin  not  being 
registered  for  residential  non-food  sites, 
EPA  concludes  that  the  aggregate  short- 
and  intermediate-term  risks  do  not 
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exceed  levels  of  concern  (MOE  less  than 
100),  and  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
*gg>*gate  exposure  to  tefluthrin 
residues. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

No  evidence  of  carcinogenicity  was 
demonstrated  in  studies  conducted  mice 
or  rats. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infiants  and  children  to  residues  of 
tefluthrin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/ safety  frictor. 

ii.  Developmental  toxicity  studies.  In 
the  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  the 
developmental  NOEL  was  greater  than 
the  maternal  NOEL,  indicating  a  lack  of 
sensitivity  to  in  utero  exposure.  In  rats, 
the  maternal  NOEL  (1  mg/kg/day).  based 
on  body  weight  decreases  at  the  LOEL 
of  3  mg/kg/day,  which  was  based  on 
ossification  reductions  in  the 
extremities  at  5  mg/kg/day.  In  the  rabbit 


study,  maternal  pyrethroid  toxicity  was 
observed  at  all  dose  levels  (maternal 
NOEL  <3  mg/kg/day),  but  no 
developmental  toxicity  was  observed 
(developmental  NOEL  >12  mg/kg/day). 

iii.  Reproductive  toxicity  study.  In  the 
two-generation  reproduction  study  in 
rats,  ofbpring  toxicity  (reduced  mean 
pup  weight  gain)  was  observed  only  at 
the  highest  dose  level  tested  (250  ppm; 
12.5  mg/kg/day),  while  evidence  of 
neurotoxicity  in  parental  animals  was 
observed  at  the  systemic  LOEL  of  50 
ppm  (2.5  mg/kg/day).  The  offspring 
toxicity  NOEL  was  50  ppm  (2.5  m^kg/ 
day)  and  the  parental  systemic  NOEL 
was  15  ppm  (0.75  mg/kg/day). 

iv.  Pre-  and  post-natal  sensitivity.  The 
data  demonstrated  no  indication  of 
increased  sensitivity  of  rats  or  to  in 
utero  and/or  postnatal  exposure  with 
tefluthrin. 

V.  Conclusion.  The  data  base  related 
to  pre-  and  post-natal  sensitivity  is 
complete.  Based  on  the  above,  EPA 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  uncertainty 
factor,  and  that  an  additional 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  infants  and 
children. 

2.  Acute  risk.  The  acute  aggregate 
MOE  calculated  at  the  OO.Oth  percentile 
for  non-nursing  infants  <1  year  old  is 
623.  EPA  concluded  that  aggregate 
dietary  acute  risk  (food  plus  water) 
would  not  exceed  levels  of  concern. 
Therefore,  the  Agency  has  no  acute 
aggregate  concern  due  to  exposure  to 
tefluthrin  through  food  and  drinking 
water. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  tefluthrin 
from  food  and  water  will  utilize  0.3%  of 
the  RfD  for  children  age  1-6  years.  EPA 
generally  has  no  concern  for  exposiues 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

4.  Short-  or  intermediate-term  risk. 
Based  on  tefluthrin  not  being  registered 
for  residential  non-food  sites,  EPA 
concludes  that  the  aggregate  short-  and 
intermediate-term  risks  do  not  exceed 
levels  of  concern,  and  that  there  is 
reasonable  certainty  that  no  harm  will 
result. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  tefluthrin 
residues. 

5.  Special  Docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 


analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket. 

G.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  natiually  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3,  1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  fruiter 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

m.  other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

Plant  metabolism  studies  indicate  that 
tefluthrin  per  se  is  not  translocated  to 
plants  but  is  degraded  in  soil  to  two 
principal  metabolites  that  are  capable  of 
being  taken  up  by  plants.  The 
metabolites  are  the  products  of  the 
cleavage  of  the  ester  to  the  free  acid  (Z)- 
3-(2-chloro-3.3.3-trif.uoro-l-propenyl)- 
2.2-dimethylcyclopropane  carboxylic 
acid  (Metabolite  la)  and  to  2.3,5,6- 
tetrafluoro-4-hydroxymethylbenzoic 
acid  (Metabolite  VI].  The  Agency 
concluded  that  Metabolite  VI  need  not 
be  regulated. 

In  animals,  dosing  with  radioactive 
tefluthrin  at  level  equivalent  to  11  ppm 
in  feed  resulted  in  identifiable  residues 
of  tefluthrin  and  its  metabolites  in 
tissues  but  at  levels  below  those  capable 
of  detection  by  proposed  enforcement 
methods. 

B.  Analytical  Enforcement  Methodology 

Validated  enforcement  analytical 
methods  are  available  for  tefluthrin 
parent  (Method  PPRAM  No.  85/1,  The 
Determination  of  Residues  of  Tefluthrin 
in  Crops  and  Soil-A  Gas-Liquid 
Chromatographic  Method)  and  for 
Metabolite  la  (Method  GRAM-028  A  Gas 
Chromatography  Method  for  the 
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Detennination  of  Residues  of  the 
Tefluthrin  Metabolite  PPBOO  in  Crops  of 
High  and  Low  Moisture  Content).  The 
limits  of  quantitation  of  these  methods 
are  0.01  ppm  for  tefluthrin  and  0.05 
ppm  for  Metabolite  la. 

C.  Magnitude  of  Residues 

1.  Plant  commodities —  Field  trial 
studies.  No  residues  were  detected  in 
field  trials  conducted  at  maximum  label 
rates  and  minimum  PHIs.  Tolerances 
vnn  established  at  the  limit  of 
quantitation  of  the  analytical  method 
(0.06  ppm).  The  0.06  ppm  tolerances 
were  used  to  estimate  chronic  and  acute 
dietary  exposure  to  potential  residues  of 
tefluthrin. 

2.  Animal  commoditiea.  Studies 
conducted  indicate  that  no  residues  are 
detected  in  animal  tissues,  milk,  and 
^gs  and  therefore  secondary  residues 
would  not  be  a  concern.  For  that  reason, 
no  tolerances  have  been  established  on 
meat,  milk,  and  eggs.  Secondary 
residues  were  therefore  not  considered 
in  these  analyses. 

D.  International  Residue  Limits 

There  are  no  Codex  Maximum 
Residue  Levels  established  for 
tefluthrin.  No  Canadian  MRLs  have 
been  established  for  residues  of 
tefluthrin  on  com  conunodities.  Mexico 
has  established  a  tolerance  for  residues 
of  tefluthrin  on  com  grain  (0.06  ppm) 
which  is  in  harnwHiy  with  the  U.S. 
tolerance. 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  tefluthrin  and 
its  metabolite  in  com,  grain,  field  and 
pop:  com,  fuage  and  fodder,  field,  pop 
and  sweet;  and  com.  fresh  (including 
siweet  K  and  com  with  hosk  removed 
(CWHR))  at  0.06  ppm 


V.  ObiKtiina  umI  HMring  1 

The  new  FFTXIA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "obiect"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  0X6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  Howrever.  the  period  fw  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  obfections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  wrill  continue  to  use 
those  procediu^  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  January  26. 1998 
file  written  objections  to  any  aspect  of 


this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBL  Information  so  marked  will  not  be 
disclosed  except  in  acccndance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
incliision  in  the  public  record. 
Information  not  mariced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VL  PliUic  DodBst 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300576)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  «2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA. 


Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket0epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  ' 

rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronicaUy 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  direcUy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  AOORESSES  at  the  begiiming 
of  this  document 

Vn.  Kagulalory  Aasessmeiit 

RequireiHHHts 

This  final  rule  establishes  tolerances 
under  FFDCA  section  4Q8(d)  in 
response  to  a  petition  submitted  to  die 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  This  final  nile  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwrark  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  spedfiad  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intargovemmantal  Partunship  (58  FR 
58093.  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
CMer  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safefy 
Risks  (62  FR  19885.  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibilify  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  hias  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances. 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday,  Noveiftber  26,  1997  /  Rules  and  Regulations  62fl61 


raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4,    - 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aKl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  mle  in  today's  Federal  Regiater. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricidtural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14, 1997. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180--{AMENDE0I 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aothortty:  21  U.S.C  346a  and  371. 

2.  Section  180.440  is  revised  to  read 
as  follows: 

f  180.440   Tllutiirin;  tolarancaa  tor 


(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  insecticide  tefluthrin  (2,3,5,6 
tatrafluroro-4-methylphenyl)methyl-(l 
alpha,  3  alpha)-(Z)-(±)-3(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2,2- 
diemthylcyclopropanecaiboxylate)  and 
its  metabolite  (Z)-3-(2-chloro-3,3,3- 
trifluroro-l  -propeny  l)-2 ,2- 
dimethylcyclopropanecarboxylic  acid  in 
or  on  the  following  commodities: 


ConunodUy 


Com,  field,  fodder  and  foraoe, 
pop  and  SMwet 


Commodity 

Parts  per 
million 

Com.  fresh  (including  sweet  K 
and  com  with  husk  removed 
(CWHR)  

Com,  field,  grain  and  pop 

0.06 
0.06 

(b)  Section  18  emer^ncy  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-30946  Filed  11-25-97;  8:45  am] 
BIUJNQC0M( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[QPP-^00679;  FRL-6754-7] 
fim2070-AB78 

BHenthrin;  Pesticide  Tolarances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


Parts  per 
mflfion 


0.06 


This  regulation  establishes 
tolerances  for  residues  of  the  insecticide 
bifenthrin  ((2-methyl  (l.l'-biphenyl]-3- 
yl)  methyl-3-(2-chloro-3.3,3,-trifluoro-l- 
propenyl)-2,2- 

dimethylcyclopropanecarboxylate),  in 
or  on  the  raw  agricultiual  commodities 
(RAC)  cottonseed  at  0.5  parts  per 
million  (ppm);  com,  grain  (field,  seed, 
and  pop)  at  0.05  ppm;  com,  forage  at  2.0 
ppm;  com,  fbddor  at  5.0  ppm;  hops, 
dried  at  10.0  ppm;  fiat  of  cattie,  goat, 
hogs,  horses,  and  sheep  at  1.0  ppm; 
meat  of  cattie,  goat,  hogs,  horses,  and 
sheep  at  0.5  ppm;  meat  and  meat  by- 
products (mbyp)  of  cattie,  goat,  hogs, 
horses,  and  sheep  at  0.10  ppm,  eggs  at 
0.05  ppm;  milk,  fiat  (reflecting  0.1  ppm 
in  whole  milk)  at  1.0  ppm;  poultry.  Cat, 
meat,  and  mbyp  at  0.05  ppm.  It  also 
removes  time  limitations  for  tolerances 
for  residues  of  bifenthrin  on  the  same 
commodities  that  expire  on  November 
15, 1997.  These  tolerances  were 
requested  under  pesticide  petitions  (PP) 
6F3453,  7F3546,  and  OE3921.  FMC 
Corporation  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996  (Pub.  L.  104-170). 
DATES:  This  regulation  is  effiactive 
November  26,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26. 1998. 


ADDRESSES:  Writted  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3005791, 
must  be  submitted  to:  Hearing  Qerk 
(1900).  Enviromnental  Protection 
Agency,  Rm.  M3708,  401  M  SL.  SW., 
Washington,  IX)  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  bearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  dodtet  control  number,  [OPP- 
300579],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Ariington,  VA. 

A  copy  of  objections  andnearing 
requests  filed  with  the  Hearing  Cleric 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Copies  of 
objections  and  hearing  requasts  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted    ' 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  fcnmat.  Ail  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300579).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
t^W  RIRTfCR  MFORMATION  CONTACT:  By 
mail:  Adam  Heyward,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  *2, 1921  JeSlBraon  Davis  Hwy., 
Arlington,  VA,  (703)  305-5418,  e-mail: 
he3nvard.adamOepamail.epa.gov. 
SUPPIBBNTARY  INFORMATION:  On  August 
15, 1988,  EPA  established  a  time-limited 
tolerance  under  section  408  of  the 
FFDCA.  21  U.S.C.  346  a(d)  and  348  for . 
residues  of  bifenthrin  on  cottonseed  (53 
FR  30678).  As  additional  crops  were 
approved  tolerances  were  also  made 
time-limited.  These  tolerances  will 
expire  on  November  15, 1997.  FMC 
Ccuporation,  on  September  15, 1997, 
requested  that  the  time  limitations  for 
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tolerances  for  residues  of  the  insecticide 
bifenthrin  in  or  on  the  conunodities 
mentioned  above  be  removed  based  on 
environmental  effects  data  that  they  had 
submitted  as  a  condition  of  registration. 
FMC  Corporation  also  submitted  a 
rammary  of  its  petition  as  required 
under  the  FFDCA  as  amended  by  the 
FQPA  of  1996  (Pub.  L.  104-170). 

In  the  Federal  Register  of  Friday, 
September  25, 1997  (62  FR  50337) 
(FRL-5748-2),  EPA  issued  a  notice 
pursuant  to  section  408  of  the  FFEXDA, 
21  U.S.C.  346a(e)  announcing  the  filing 
of  pesticide  petitions  (PP  6F3453, 
7F3546.  and  0E3921)  for  tolerances  by 
the  FMC  Corporation,  1735  Market 
Street,  Philadelphia,  PA  19103  and  firom 
the  Interregional  Research  Project  No.  4 
(K— 4),  New  Jersey  Agricultural 
Experiment  Station,  P.O.  Box  231, 
Rutgers  University,  New  Brunswick,  NJ 
08903.  This  notice  included  a  summary 
of  the  petitions  prepared  by  the  FMC 
Corporation  and  the  Interregional 
Raaaarch  Project  No.  4  (IR-4).  the 
registrants.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing.  

The  petitions  requested  that  40  CFR 
180.442  be  amended  by  removing  the 
time  limitation  for  tolerances  of  the 
insecticide  bifenthrin  (2-methyl  (1,1'- 
biphenyI)-3-yl)  methyl-3-(2-chloro- 
3.3,3,-trifluoro-l-propenyl>-2,2- 
dimethylcyclopropanecarbcxylate  in  or 
on  the  raw  agricultural  conunodities 
cottonseed  at  0.5  ppm;  com,  grain  (field, 
seed,  and  pop)  at  0.05  ppra;  com,  forage 
at  2.0  ppm;  com,  fodder  at  5.0  ppm; 
hops,  dried  at  10.0  ppm;  fiat  of  cattle, 
goat,  hogs,  horses,  and  sheep  at  1.0 
ppm:  meat  of  cattle,  goat,  hogs,  horses, 
and  sheep  at  0.5  ppm;  meat  and  mbyp 
of  cattle,  goat,  hogs,  horses,  and  sheep 
at  0.10  ppm,  eggs  at  0.05  ppm;  milk.  Cat 
(reflecting  0.1  ppm  in  whole  milk)  at  1.0 
ppm.  poultry,  £at  at  0.05  ppm,  poultry, 
meat  at  0.05  ppm,  and  poultry  mbyp  at 
0.05  ppm.  Tolerances  for  com  (forage 
and  fodder)  and  livestock  commodities 
were  inadvertently  not  listed  in  the 
proposal  paragraph  of  the  notice  of 
filing  but  were  included  in  the 
discussion  under  Aggregate  Exposure  of 
the  notice.  These  tolerances  were 
considered  by  EPA  for  risk  assessinent 
purposes. 

The  basis  for  time-limited  tolerances 
that  expire  November  15, 1997.  was 
given  in  the  October  20.  1993  Federal 
Register  (58  FR  54094).  These  time- 
limited  tolerances  were  predicated  on 
the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
due  to  lack  of  certain  ecological  and 
environmental  effects  data.  The  rational 
for  using  time-limited  tolerances  was  to 
encourage  pesticide  manu£acturera  to 


comply  with  the  conditions  of 
registration  in  a  timely  manner.  There  is 
no  regulatory  requirement  to  make 
tolerances  time-limited  due  to  the 
conditional  status  of  a  product 
registration  under  the  Federal 
losecticide.  Fungicide,  Rodenticide  Act 
(FIFRA)  as  amended.  It  is  current  EPA 
policy  to  no  longer  establish  time 
limitations  on  tolerance(s)  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  risk.  The 
ciurent  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerances 
are  being  deleted. 

L  Risk  Assessment  and  Statutory 
Findincs 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
residt  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  doias  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  Fint, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effiects 


(the  "no  observed  effect  level" 
or"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposiue  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  tke  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
ex{>osure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human    ■ 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Conunonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  100-fold  MOE  is 
based  on  the  same  r^onale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effiacts.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
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that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate- 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure  and  high-end  residential 
exposure  are  aggregated.  High-end 
exposures  bom  all  three  sources  are  not 
t]rpically  added  because  of  the  very  low 
probability  of  this  occurring  iir  most 
cases  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposiuv  can 
reasonably  be  expected  from  multiple 
sources  (e.g..  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased. 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 


considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  in&nts  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  expostue, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of  - 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  leveL 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100  percent  of  the  crop  is 
treated  by  pesticides  that  have  ' 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  bifenthrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  on     - 
cotionseed  at  0.5  ppm;  com,  grain  (field, 
seed,  and  pop)  at  0.05  ppm;  com,  forage 
at  2.0  ppm;  com,  fodder  at  5.0  ppm; 
hops,  dried  at  10.0  ppm;  fat  of  cattle, 
goat,  hogs,  horses,  and  sheep  at  1.0 
ppm;  meat  of  cattie,  goat,  hogs,  horses. 


and  sheep  at  0.5  ppm;  meat  and  mbyp 
of  cattie,  goat,  hogs,  horses,  and  sheep 
at  0.10  ppm,  eggs  at  0.05  ppm;  milk,  fat 
(reflecting  0.1  ppm  in  whole  milk), 
poultry,  fat  at  0.05  ppm,  poultry,  meat 
at  0.05  ppm,  and  poultry  mbyp  at  0.10 
ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity. 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  bifoathrin  are 
discussed  below. 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  the  technical  grade  of  the 
active  ingredient  bifenthrin;  Oral  LD50 
in  the  rats  of  70.1  milligram/kilogram 
(mg/kg)  (male)  and  53.8  mg/kg  (female): 
Toxic  category  II,  dermal  LDjo  in  the 
rats  of  >  2000  mg/kg  (male  and  female): 
Toxic  category  D,  primary  dermal  and 
eye  showed  no  irritation:  Toxic  category 
IV.  Bifenthrin  is  not  a  dermal  senstizer. 

2.  Mutagenicity.  The  following 
genotoxicity  tests  were  all  negative:  A 
Salmonella  typhimurium  reverse  gene 
mutation  assay,  a  mouse  lymphoma 
forward  gene  mutation  assay  (HGPRT 
locus),  a  mouse  lymphoma  TO^  assay,  a 
CHQ/HGPRT  assay,  an  in  vitro 
chromosomal  aberration  assay  in  CHO 
cells,  a  rat  bone  marrow  cytogenetic 
assay,  and  2  unscheduled  DNA 
synthesis  assays  in  primary  rat 
hepatocytes.  Bifenthrin  tests  positively 
both  with  and  without  metabolic 
activation  in  the  mouse  lymphoma 
forward  gene  mutation  assay  (TO*). 
There  is  also  presumptive  evidence  that 
bifenthrin  is  mutagenic  with  metabolic 
activation  in  the  CHO  gene  mutation 
assay.  However,  this  study  appean  to  be 
unacceptable  at  this  time.  All  the  other   ^ 
studies  tested  negatively.  The  submitted 
studies  satisfies  both  the  pre  1991  and 
new  mutagenicity  test  batteries.  No 
further  testing  is  required  at  this  time. 

3.  A  13- week  feeding  study  in  dogs 
(by  capsule)  of  doses  at  nominal  dose 
levels  of  0.  2.5. 5, 10,  or  20  milligram/ 
kilogram/dav  (mg/kg/day)  (equivalent  to 
2.21,  4.42,  8!84,  and  17.7  mg/kg/day, 
based  on  percent  active  ingredient  (a.i.)) 
for  13  weeks.  There  was  no  mortality 
diuing  the  study.  There  were  no 
treatment-related  changes  noted  in  food 
consumption,  hematology,  clinical 
chemistry,  organ  weight,  gross  or 
microscopic  parameters.  In  addition. 
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there  were  no  treatment-related 
opbthalmological  changes.  Tremors 
were  noted  in  3  dogs/sex  at  4.42  mg/kg/ 
day  and  in  4  dogs/sex  at  6.84  and  17.7 
mg/kg/day.  Ataxia  was  noted  in  4  dogs/ 
sex  at  8.84  and  17.7  mg/kg/day  and  in 
one  female  at  4.42  mg/kg/day. 
Languidness  occurred  primarily  at  17.7 
mg/kg/day  in  both  sexes,  but  also 
occasionally  at  8.84  mg/kg/day.  All  of 
these  symptoms  occiured  more 
frequently  during  the  last  3  weeks  of  the 
study.  Other  duse-related  clinical  signs 
included  blinking,  mydriasis, 
nystagmus,  lacrimation,  and  polypnea. 
Chie  high-dose  female  appeared  thin 
and/or  dehydrated  during  the  final 
weeks  of  the  study.  A  non-statisdcally 
significant,  but  possibly  treatment- 
related  reduction  in  body  weight  (bwt) 
gain  was  noted  in  females  at  17.7  mg/ 
kg/day  (0.6  kilogram  (kg))  relative  to  the 
controls  (1.3  kg).  None  of  the  females  at 
8.84  or  17.7  mg/kg/day  showed  cyclic 
activity  or  signs  of  estrus,  but  cyclic 
activity  was  observed  in  2,  2.  and  1 
fsmale  at  0.  2.21,  and  4.42  mg/kg/day, 
respectively  and  Vi  showed  signs  of 
estrus.  The  lowest  observed  effect  level 
(LOEL)  for  this  13- week  study  is  4.42 
mg/kg/day  based  on  the  increased 
incidence  of  tremors  in  both  sexes.  The 
NOEL  is  2.21  mg/kg/day. 

4.  A  90-day  feeding  study  in  rats  fed 
aldoses  of  0, 12,  50. 100,  and  200  ppm 
(0, 0.6,  2.5.  5,  or  10  mg/kg/day)  with  a 
NOEL  of  2.5  mg/kg/day  and  LOEL  of  5 
mg/kg/day  based  on  the  increased 
incidence  of  tremors  in  both  sexes. 

5.  A  21-day  study  in  rabbits  exposed 
dermally  to  doses  of  0.  25.  50. 100,  or 
500  mg/kg/day  for  21  days  with  a 
systemic  NOEL  of  100  mg/kg/day. 
Systemic  LOEL  is  500  mg/kg/day  based 
on  the  loss  of  muscle  co<ndination  in 
both  sexes. 

6.  A  1-year  chronic/carcinogenicity 
study  in  dogs  was  administered  in  the 
diet  at  dose  levels  of  0,  0.75, 1.5,  3.  or 
5  mg/kg/day.  No  mortality  occurred 
during  the  study  and  there  were  no 
treatment-related  effects  on  bwt.  food 
constunption,  organ  weights,  and 
grossor  microscopic  pathology.  In 
addition,  there  were  no  treatment- 
related  opbthalmological  changes. 
Tremors  were  noted  in  all  males  and 
females  at  5  mg/kg/day  during  weeks 
15-29  and  in  */•  males  and  Va  females 
at  3  mg/kg/day  during  weeks  16-23.  A 
significant  increase  in  platelets  was 
noted  at  52  weeks  in  5  mg/kg/day  males. 
Serum  sodiiun  levels  were  significantly 
increased  in  males  at  3  and  5  mg/kg/day 
and  serum  chloride  was  increased  in 
males  at  5mg/kg/day.  The  LOEL  for  this 
52-week  study  is  3  mg/kg/day  based  on 
the  increased  incidence  of  tremors  in 
both  sexes.  The  NOEL  is  1.5  mg/kg/day. 


7.  A  chronic/carcinogenicity  study  in 
mice  fed  at  doses  of  0,  50.  200.  500,  or 
600  ppm  (0.  2.5.  10.  25.  or  30  mg/kg/ 
day)  in  the  diet  for  87  weeks  (males)  or 
92  weeks  (females).  Chronic  LOEL  i:  10 
mg/kg/day  based  on  the  incidence  of 
tremors  in  both  sexes.  Chronic  NOEL  is 
2.5  mg/kg/day.  Carcinogenic  potential 
was  evidenced  by  a  statistically 
significant  increased  trend  for 
hemangiopericytomas  in  the  urinary 
bladders  of  males,  a  significant  dose- 
related  trend  for  combined 
hepatocellular  adenomas  and 
carcinomas  in  males,  and  a  significanQy 
higher  incidence  of  combined  lung 
adenomas  and  carcinomas  in  females. 

8.  Chronic/carcinogenicity  study  in 
rats  was  administered  for  in  the  diet  at 
doses  of  0. 12.  50,  100,  or  200  ppm  (0, 
0.6,  2.5,  5,  or  10  mg/kg/day).  Clxronic 
LOEL  b  5  mg/kg/day  based  on  the 
increased  incidence  of  tremors  in  both 
sexes  and  possible  increases  in  organ-to- 
body  wei^t  ratios  in  males.  Chronic 
NOEL  is  2.5  mg/kg/day.  Under  the 
conditions  of  this  study,  there  was  no 
evidence  of  carcinogenic  potential. 

9.  In  a  pilot  developmental  study  in 
rats  bifenthrin  was  administered  in  the 
diet  at  dose  levels  of  0,  0.5, 1.0,  2.0,  or 
2.5  mg/kg/day  during  days  6-15  of 
gestation.  Three  of  10  rats  at  2.5  mg/kg/ 
day  died  on  days  14-15.  Tremors  were 
noted  in  all  10  rats  at  2.5  mg/kg/day  and 
in  */\o  at  2.0  mg/kg/day.  Mean  bwt  gains 
were  depressed  at  2.5  mg/kg/day 
throughout  the  study,  and  food 
consumption  was  20  percent  lower  at 
this  dose  level  during  days  6-13.  There 
were  no  difiierences  in  mean  bwt  gains 
or  food  consumption  in  the  lower  dose 
groups  with  respect  to  the  controls. 
There  were  no  treatment-related 
differences  from  controls  in  the  number 
of  implantations  or  litter  size.  The  mean 
number  of  resorptions  was  similar  in  the 
lower  dose  groups;  at  2.5  mg/kg/day  it 
was  somewhat  higher,  but  this  was 
attributable  to  an  excessive  number  of 
resorptions  in  a  single  rat.  The  maternal 
LOEL  is  2.0  mg/kg/day  based  on 
sporadic  tremors  (gestation  days  7-18) 
and  30  percent  mortality  at  2.5  mg/kg/ 
day.  The  maternal  NOEL  is  1.0  mg/kg/ 
day.  The  developmental  LOEL  and 
NOEL  were  not  determined;  fetuses 
were  not  examined. 

10.  A  developmental  study  in  rats 
given  gavage  doses  of  0,  0.5, 1.0.  or  2.0 
mg/kg/day  was  administered. 
Developmental  toxicity  was  noted  at  2.0 
mg/kg/day  and  was  characterized  as  an 
increased  fetal  and  litter  incidence  of 
hydroureter.  Although  not  statistically 
significant,  the  incidence  of  hydroureter 
was  double  that  of  the  vehicle  control 
and  the  lower  dose  groups. 
Developmental  LOEL  is  2.0  mg/kg/day 


based  on  the  increased  fetal  and  litter 
incidence  of  hydroureter. 
Developmental  NOEL  is  1.0  mg/kg/day. 
Maternal  toxicity  NOEL  was  1.0  mg/kg/ 
day  based  on  tremora  at  LOEL  of  2.0 1^ 
kg/day. 

11.  A  developmental  study  in  rabbits 
given  gavage  doses  of  0.  2.67.  4.0.  or  8.0 
mg/kg/day  or  with  3.0  gram/kilogram/ 
day  (g/kg/day)  resulted  in  no 
developmental  toxicity  observed  imder 
the  conditions  of  the  study.  The 
maternal  NOEL  is  2.67  mg/kg/day. 
based  on  bead  and  forelimb.  twitching  at 
LOEL  of  4.0  mg/kg/day.  The 
developmental  NOEL  is  ^  8.0  mg/kg/ 
day,  the  highest  dose  tested. 

12.  A  2-geDeration  reproduction  study 
in  rats  fisd  diets  containing  doses  of  0, 
30. 60.  or  100  ppm  (0. 1.5.  3  or  5  mg/ 
kg/day).  Systemic  LOEL  is  5  mg/kg/day 
based  on  the  incidence  of  tremora  and 
marginally  lower  bwts  in  P  and  F| 
generation  females  during  gestation  and 
lactation.  Systemic  NOEL  is  3  mg/kg/ 
day.  A  reproductive  LOEL  was  not 
observed.  The  reproductive  NOEL  is  5 
mg/kg/day. 

13.  Animal  metabolism.  Metabolism 
studies  in  rats  demonstrated  that 
distribution  patterns  and  excretion  rates 
in  multiple  oral  dose  studies  are  similar 
to  single-dose  studies.  Accumulation  of 
unchanged  compound  in  fat  upon 
chronic  administration  with  slow 
elimination.  Otherwise,  bifenthrin  was 
rapidly  metabolized  and  excreted. 
Unchanged  bifenthrin  is  the  major 
residue  component  of  toxicological 
concern  in  meat  and  milk. 

14.  In  a  dermal  absorption  study,  the 
following  doses  of  ■<:  bifenthrin  were 
administered  dermally  in  aqueous 
suspension:  49.2,  514.  or  5253  fig/rat 
Bifenthrin  is  rapidly  absorbed  into  and 
through  the  skin,  with  a  direct 
correlation  between  the  doses  applied 
and  the  amoiuit  absorbed.  Most  of  the 
label  was  recovered  within  the  skin  at 
the  application  site.  Average  amounts  of 
activity  absorbed  at  the  skin  site  for 
each  of  the  doses  at  the  0.5  hour 
sacrifice  were  54.47  percent,  56.42 
percent,  and  52.54  percent;  and  at  the 
24-hour  sacrifice  were  71.34  percent, 
45.33  pmcent,  and  53.63  percent 

15.  No  neurotoxicity  studies  are 
available.  These  studies  will  be  required 
imder  a  special  data  call-in  letter 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking,  EPA 
has  sufficient  data  to  support  these 
tolerances  and  these  additional  studies 
will  not  significanUy  change  its  risk 
assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk,  EPA  has 


used  the  maternal  NOEL  of  1.0  mg/kg/ 
day  from  the  oral  developmental 
toxicity  study  in  rats.  The  maternal 
lowest  effect  level  (LEL)  of  this  study  is 
2.0  mg/kg/day,  which  was  based  on 
tremors  from  day  7-17  of  dosing.  This 
acute  dietary  endpoint  is  used  to 
determine  acute  dietary  risks  to  all 
population  subgroups. 

2.  Short-  and  intermediate-term 
toxicity.  The  maternal  NOEL  of  1.0  mg/ 
kg/day  trom  the  oral  developmental 
toxicity  study  in  rats  is  also  used  for 
short-  and  intermediate-term  MOE 
calculations  (as  well  as  acute,  discussed 
in  Unit  II.B.l.  of  Uiis  preamble).  The 
maternal  LEL  of  this  study  of  2.0  mg/kg/ 
day  was  based  on  tremors  from  day  7- 
17  of  dosing,  which  was  observed  at  this 
dose  level  in  the  pilot  study.  In 
comparison  to  the  other  studies,  tremora 
were  observed  at  the  earliest  time  period 
with  the  lowest  dose  level  in  this  study. 
A  dermal  absorption  rate  of  25  percent 
was  recommended  based  on  the  weight 
of  the  evidence  for  structurally  related 
pyrethroids.  Although  a  21-day  dermal 
study  in  the  rabbit  is  available  it  was  not 
used  because  the  rat  is  considered  to  be 
more  sensitive  than  the  rabbit  based  on 
comparison  of  the  maternal  NOELs  and 
LELs  in  the  developmental  studies. 
.  For  the  inhalation  endpoint,  no 
appropriate  studies  were  available.  EPA 
determined  that  the  risk  assessment 
should  be  inclusive  of  oral  and 
inhalation  exposure  components 
'  assiuning  100  percent  absorption  via  the 
inhalation  route.  An  aggregate  oral  and 
inhalation  risk  assessment  is 
appropriate  due  to  the  similarity  in  the 
toxicity  endpoint  (neurotoxicity)  seen  in 
rats  via  these  routes.  The  inhalation 
study  used  for  comparison  purposes 
was  an  acute  toxicity  study  in  rats  on 
the  25.1  percent  formulation  where 
tremora,  convulsions,  and  loss  of 
hindlimb  motor  control  was  observed 
among  other  clinical  signs  of  toxicity. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  bifenthrin  at 
0.015  mg/kg/day.  This  RfD  is  based  on 
a  1-year  oral  feeding  study  in  dogs  with 
a  NOEL  of  1.5  mg/kg/day,  based  on 
intermittent  tremora  observed  at  the 
LOEL  of  3.0  mg/kg/day;  an  uncertainty 
fector  of  100  is  used. 

For  chronic  dermal  occupational  and 
residential  exposure,  EPA 
recommended  the  NOEL  of  1.5  mg/kg/ 
day  from  the  chronic  oral  study  in  the 
dog  with  a  dermal  absorption  rate  of  25 
percent.  The  LEL  for  the  dog  study  was 
3.0  mg/kg/day  based  on  intermittent 
tremora.  The  recommended  MOE  is  100. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992)  the  Carcinogenicity 


Peer  Review  Committee  (CPRC)  has 
classified  bifenthrin  as  a  Group  C 
chemical,  possible  human  carcinogen, 
based  on  urinary  bladder  tumors  in 
mice,  but  did  not  recommend 
assignment  of  a  cancer  potency  fector 
Q*  (Q  star)  for  a  linear  quantitative 
cancer  risk  assessment,  instead,  the 
CPRC  recommended  the  RfD  approach. 
Based  on  CPRC's  recommendation  that 
the  RfD  approach  be  used  to  assess 
dietary  cancer  risk,  a  quantitative  linear 
dietary  cancer  risk  assessment  was  not 
performed.  Human  health  risk  concerns 
due  to  long  term  consumption  of 
bifenthrin  residues  are  adequately 
addressed  by  the  dietary  risk  evaluation 
chronic  exposure  anal)rsis  using  the 
RfD. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.442)  for  the  residues  of 
bifenthrin  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances,  in 
support  of  registrations,  currently  exist 
for  residues  of  bifenthrin  on  corn  (grain, 
forage,  and  fodder),  cottonseed,  hops, 
and  livestock  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  irom 
bifenthrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  acute 
risk  assessment  used  Monte  Carlo 
modeling  incorporating  anticipated 
residue  and  percent  crop  treated 
refinements.  The  acute  dietary  (food 
only)  MOE  calculated  at  the  99.9th 
percentile  for  the  most  highly  exposed 
population  subgroup  (children  1-6 
yeare  old)  is  193.  The  MOE  calculated 
at  the  99.9th  percentile  for  the  general 
U.S.  population  is  466.  EPA  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  for  MOE  of  100  or  greater. 
Therefore,  the  acute  dietary  risk 
assessment  for  bifenthrin  indicates  a 
reasonable  certainty  of  no  harm. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exp>osiue  assessment 
used  anticipated  residues  and  percent 
crop  treated  informatiuu.  The  risk 
assessment  resulted  in  use  of  0.2 
percent  of  the  RfD  for  the  U.S. 
population  and  0.3  percent  of  the  most 
highly  exposed  population  subgroup 
(children  1-6  years  old). 

EPA  notes  that  the  acute  dietary  risk 
assessments  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  June 
1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  anticipated  residues  and 


percent  crop  treated  refinements.  The 
chronic  dietary  risk  assessment  used 
percent  crop  treated  information  and 
anticipated  residues. 

Section  408(b)(2)(E)  autiiorizes  EPA  to 
consider  available  data  and  information 
on  the  antipicated  residue  levels  of 
pesticide  chemicals  that  have  been 
measure  in  food.  If  EPA  relies  on  such 
information.  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified  or  left  in  effect, 
and  a  demonstration  must  be  made  to 
show  that  the  levels  in  food  are  not 
above  the  levels  anticipated.  Following 
the  initial  data  submission,  EPA  is 
authorized  to  require  similar  data  on  a 
time  frame  it  deems  appropriate. 
Section  408  (b)(2)(F)  allows  the  Agency 
to  use  data  on  the  actual  percent  of  crop 
treated  when  establishing  a  tolerance 
only  where  the  Agency  can  make  the 
following  findings: 

(1)  That  the  data  used  are  reliable  and 
provide  a  valid  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likelv  to  contain  residues. 

(2)  That  tne  exposure  estimate  does 
not  underestimate  the  exposure  for  any 
significant  subpopulation. 

(3)  Where  data  on  regional  pesticide 
use  and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
underatate  exposure  for  any  regional 
population.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
anyestimates  used. 

The  percent  of  crop  treated  estimates 
for  bifenthrin  were  derived  from  Federal 
and  market  survey  data.  EPA  considera 
these  reliable.  A  range  of  estimates  are 
supplied  by  this  data  and  the  upper  end 
of  this  range  was  used  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  percent  of  crop  treated,  the 
Agency  is  reasonably  certain  that 
exposure  is  not  underatated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Review  of  this 
regional  data  allows  the  Agency  to  be 
reasonably  certain  that  no  regional 
population  is  exposed  to  residue  levels 
higher  than  those  estimated  by  the 
Agency.  To  meet  the  requirement  for 
data  on  anticipated  residues,  EPA  will 
issue  a  Date  Call-in  (DCI)  notice 
purauant  to  FFDCA  section  408(f) 
requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under  the 
FIFRA. 

2.  From  drinking  water:  Laboratory 
and  field  data  have  demonstrated  that 
bifenthrin  is  immobile  in  soil  and  will 
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not  leach  into  ground  water.  Other  data 
show  that  bifenthrin  is  virtually 
insoltible  in  water  and  extremely 
lipophilic.  As  a  result,  EPA  concludes 
that  residues  reaching  surface  waters 
from  field  runoff  will  quickly  absorb  to 
sediment  particles  and  be  partitioned 
from  the  water  column.  Further,  a 
screening  evaluation  of  leaching 
potential  of  a  typical  pyrethroid  was 
conducted  using  EPA's  Pesticide  Root 
Zone  Model  (PRZM).  Based  on  this 
screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in 
groundwater  at  depths  of  1  and  2  meters 
are  essentially  zero  («  0.001  parts  per 
billion  (ppb)).  Surface  water 
concentrations  for  pyrethroids  were 
estimated  using  PRZM  2  and  Exposure 
Analysis  Modeling  System  (EXAMS)' 
using  standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulated  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 
drinking  water  derived  from  sur&ce 
water  would  normally  be  treated  before 
consiunption.  Based  on  these  analyses, 
the  connibution  of  water  to  the  dietary 
risk  estimate  is  negligible.  Therefore, 
EPA  concludes  that  together  these  data 
indicate  that  residues  are  not  expected 
to  occur  in  drinking  water. 

i.  Acute  exposure  and  risk.  The  acute 
drinking  water  exposure  and  risk 
estimates  are  0.000060  mg/kg/day  (MOE 
16,664)  and  0.000115  mg/kg/day  (MOE 
8,658)  for  the  overall  population  and 
non-nursing  infants  <  1  year  old 
respectively. 

u.  Chronic  exposure  and  risk.  The 
chronic  drinking  water  exposure  and 
risk  estimates  are  0.000001  mg/kg/day 
(0.0  percent  RfD  utilized)  and  0.000002 
mg/kg/day  (0.0  percent  of  RfD  utilized) 
for  the  overall  population  and  non- 
nursing  infants  <  1  year  old 
respectively. 

3.  From  non-dietary  exposure. 
Bilenthrin  is  currently  registered  for  use 
on  the  following  residential  non-food 
sites:  General  indoor/outdoor  pest 
control,  termiticide,  ornamental  plants 
and  lawns  around  homes,  park, 
recreation  areas  and  athletic  fields,  and 
golf  cciuses  turf.  Application  of  this 
pesticide  in  and  around  these  sites  is 
mainly  limited  to  commercial 
applicators.  Analyses  were  conducted 
which  included  an  evaluation  of 
potential  non-dietary  (residential) 
applicator,  post-application  and  chronic 
dietary  aggregate  exposures  associated 
with  bifenthrin  products  used  for 
residential  flea  infestation  control  and 
agricultural/commercial  applications. 


The  aggregate  analysis  conservatively 
assvunes  that  a  person  is  concurrently 
exposed  to  the  same  active  ingredient 
via  the  use  of  consumer  or  professional 
flea  infestation  control  products  and  to 
chronic  level  residues  in  the  diet 

In  the  case  of  potential  non-dietary 
health  risks,  conservative  point 
estimates  of  non-dietary  exposures, 
expressed  as  total  systemic  absorbed 
dose  (summed  across  inhalation  and 
incidental  ingestion  routes)  for  each 
relevant  product  use  category  (i.e.  lawn 
care)  and  receptor  subpopulation  (i.e. 
adults,  children  1-6  years  old  and 
infants  <  1  year  old)  are  compared  to  the 
systemic  absorbed  dose  NO^  for 
bifenthrin  to  provide  estimates  of  the 
MOEs.  Based  on  the  toxicity  endpoints 
selected  by  EPA  for  bifenthrin, 
inhalation  and  incidental  oral  ingestion 
absorbed  doses  were  combined  and 
compared  to  the  relevant  systemic 
NOEL  for  estimating  MOEs. 

In  the  case  of  potential  aggregate 
health  risks,  the  above-mentioned 
conservative  point  estimates  of 
inhalation  and  incidental  ingestion  non- 
dietary  exposure  (expressed  as  systemic 
absorbed  dose)  are  combined  with 
estimates  (arithmetic  mean  values)  of 
chronic  average  dietary  (oral)  absorbed 
doses.  These  aggregate  absorbed  dose 
estimates  are  also  provided  for  adults, 
children  1-6  years  old  and  in&nts  <  1 
year  old.  The  combined  or  aggregated 
absorbed  dose  estimates  (summed 
across  non-dietary  and  chronic  dietary) 
are  then  compared  with  the  systemic 
absorbed  dose  NOEL  to  provide 
estimates  of  agnegate  MOEs. 

The  short  and  intermediate-term  non- 
dietary  and  aggregate  (non-dietary  + 
chronic  dietary  (food  and  water)  MOEs 
for  bifenthrin  indicate  a  substantial 
degree  of  safety.  The  total  non-dietary 
(inhalation  -•■  incidental  ingestion  -*- 
dermal)  MOEs  for  post-application 
exposure  for  the  lawn  care  product 
evaluated  was  estimated  to  be  >  51,000 
for  adults,  1,900  Cor  children  1-6  years 
old  and  1,800  for  in&nts  <  1  year.  The 
aggregate  MOE  (inhalation  +  incidental 
oral  +  dermal  +  chronic  dietary, 
summed  across  all  product  use 
categories)  was  estimated  to  be  417  for 
adults,  196  for  children  1-6  yean  old 
and  200  for  infants  (<  1  year  old). 

It  can  be  concluded  that  the  potential 
non-dietary  and  aggregate  (non-dietary  -f 
chronic  dietary)  exposures  for  bifenthrin 
are  associated  with  substantial  margins 
of  safety. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2KD)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 


information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  expo8\ire  data  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its. files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better    * 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
lexicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
bifenthrin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  acumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cmnulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
bifanthrin  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
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tolerance  action,  therefore,  EPA  has  not 
assumed  that  bifenthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  water.  The  acute 
aggregate  MOE  calculated  at  the  Qg.Qth 
percentile  for  the  U.S.  population  is 
453.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  a  MOE  of  100  or  large.  Therefore, 
the  Agency  has  no  acute  aggregate 
concern  due  to  exposure  to  bifenthrin 
through  food  and  drinking  water. 

2.  Chronic  risk.  Using  the  Anticipated 
Residue  Concentrations  (ARC)  exposure 
assumptions  described  in  Unit  Il.C.l.ii. 
of  this  preamble,  EPA  has  concluded 
that  aggregate  exposure  to  bifenthrin 
from  food  and  water  will  utilize  0.2 
percent  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  1-6  year  old 
(discussed  in  Unit  II.F.  of  this 
preamble).  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Therefore,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100  percent  of  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to  bifenthrin 
residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  As  indicated  above  the  non- 
dietary  and  chronic  dietary  MOEs  was 
estimated  to  be  417  for  adults. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

As  indicated  in  Unit  II.B.4.  of  this 
preamble,  based  on  EPA's 
recommendation  that  the  RfD  approach 
be  used,  a  quantitative  dietary  cancer 
risk  assessment  was  not  performed. 
Human  health  risk  concerns  due  to  long 
term  consumption  of  bifenthrin  residues 
are  adequately  addressed  by  the  dietary 
risk  evaluation  chronic  exposure 
analysis  using  the  RfD. 


F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
bifenthrin,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  10-fold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  tluough  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional  10- 
fold  MOE/imcertainty  factor  when  EPA 
has  a  complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  rabbit  developmental  study,  there 
were  no  developmental  effects  observed 
in  the  fetuses  exposed  to  bifenthrin.  The 
maternal  NOEL  was  2.67  mg/kg/day 
based  on  head  and  forelimb  twitching  at 
the  LOEL  of  4  mg/kg/day.  In  the  rat 
developmental  study,  the  maternal 
NOEL  was  1  mg/kg/day,  based  on 
tremors  at  the  LOEL  of  2  mg/kg/day. 
The  developmental  (pup)  NOEL  was 
also  1  mg/kg/day,  based  upon  increased 
incidence  of  hydroureter  at  the  LOEL  2 
mg/kg/day.  There  were  V23  (22  percent) 
litters  affected  (Vi4i  fetuses  since  each 
litter  only  had  one  affected  fetus)  in  the 
2  mg/kg/day  group,  compared  with  zero 
in  the  control,  1  and  0.5  mg/kg/day 
groups.  According  to  recent  historical 
data  (1992-1994)  for  this  strain  of  rat, 
incidence  of  distended  ureter  averaged 


1 1  percent  with  a  maximum  incidence 
of  90  percent. 

iii.  Reproductive  toxicity  study.  In  the 
rat  reproduction  study,  parental  toxicity 
occurred  as  decreased  bwt  at  5.0  mg/kg/ 
day  with  a  NOEL  of  3.0  mg/kg/day. 
There  were  no  developmental  (pup)  or 
reproductive  effects  up  to  5.0  mg/kg/day 
(highest  dose  tested), 

iv.  Pre-  and  post-natal  sensitivity. — a. 
Pre-natal.  Since  there  was  not  a  dose- 
related  finding  of  hydroureter  in  the  rat 
developmental  study  and  in  the 
presence  of  simjlar  incidences  in  the 
recent  historical  control  data,  the 
marginal  finding  of  hydrometer  in  rat 
fetuses  at  2  mg/kg/day  (in  the  presence 
of  maternal  toxicity)  is  not  considered  a 
significant  developmental  finding.  Nor 
does  it  provide  sufficient  evidence  of  a 
special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safety 
factor. 

b.  Post-natal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  p>arental 
animals,  there  is  no  evidence  of  special 
post-natal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study. 

V.  Conclusion.  The  toxicological  data 
base  related  to  pre-  and  post-natal 
sensistivity  is  complete.  Based  on  the 
above,  EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor,  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

2.  Aggregate  acute  risk.  The  aggregate 
acute  MOE  calculated  at  the  99.9th 
percentile  for  children  age  1-6  is  191. 
The  Agency  has  no  cause  for  concern  if 
total  acute  exposiue  calculated  for  the 
99.9th  percentile  yields  a  MOE  of  100  or 
larger.  Therefore,  the  Agency  has  no 
acute  aggregate  concern  due  to  exposure 
to  bifenthrin  through  food  and  drinking 
water. 

3.  Aggregate  chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  bifenthrin 
from  food  will  utilize  0.3  percent  of  the 
RfD  for  children  1-6  years  old.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health. 

4.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  As  indicated  above  the  non- 
dietary  and  chronic  dietary  MOEs  was 
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estimated  to  be  196  for  children  1-6 
year  old  and  200  for  infants  (1  year  old). 

5.  Special  docket.  The  complete  acute 
and  chronic  exposiuv  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
bctor  can  also  be  found  in  the  Special 
Docket 

Therefore,  it  may  be  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  result  to  in&nts  and  children 
from  aggregate  exposure  to  bifenthrin 
leriduea. 

G.  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
efliBct..."  The  Agency  is  ciurently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
rasearch  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Ck)ngress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3,  1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  furthm 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupts 
effects. 

m.  Otker  Cooskleratioas 

A.  Metabolism  tn  Plants  and  Animals 

The  metabolism  of  bifenthrin  in 
plants  and  animals  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radio  labelled  bifenthrin  in  various 
crops  and  animals  all  showing  similar 
results.  The  residue  of  concern  is  the 
parent  compound  only. 

B.  Nature  of  the  Residue 

Nature  of  the  residue  studies  in  com, 
ruminants  and  poultry  for  bifenthrin 
have  been  adequately  defined.  The  EPA 
Health  Effect  Division  (HED) 
Metabolism  Committee  concluded  that 
only  the  parent  compound  should 
appear  in  the  tolerance  expression  for 
com  grain,  forage,  fodder,  niminant,  and 
poultry  commodities.  No  special 
concern  was  expressed  about  the 
principal  metabolite  in  com.  4'-hydroxy 


bifenthrin.  The  metabolite  typically  is 
found  in  com  forage  or  fodder  at  about 
Vio  the  concentration  of  parent  and  is 
also  a  rat  metabolite  of  bifenthrin. 
Similarly,  no  concern  was  raised  over 
biphenyl  alcohol,  the  only  metabolite 
predicted  to  be  present  in  ruminant 
tissue  in  detectable  concentrations.  EPA 
estimated  that  the  maximum 
concentration  of  this  metabolite  in 
ruminant  tissue  would  be  0.04  ppm  in 
Cat  Neither  bifenthrin  nor  its 
metabolites  are  likely  to  be  present  in 
poultry  and  eggs  in  detectable 
concenirations. 

C.  Analytical  Enforcement  Methodology 

An  enforcement  method  Gas 
Chromatography/Electron  Captiue 
Detector  [GCJECD]  for  the  determination 
of  residues  of  bifenthrin  in  cottonseed 
has  been  sent  to  the  FDA  for  inclusion 
in  Pesticide  Analytical  Method  n  (PAM 
n).  Additionally.  EPA  has  recently 
concluded  that  another  method  (Method 
P-2550M,  CC/ECD  large  bore  fused 
silica  column)  is  suitable  as  an 
enforcement  method  for  the 
determination  of  bifenthrin  residues  in 
com  matrices. 

D.  htognitude  of  Residues 

Crop  field  trial  residue  data  firom 
studies  conducted  at  the  maximum  label 
rates  for  cotton,  com  (field,  seed,  pop), 
strawberries,  and  hops  show  that  the 
established  bifanthrin  tolerances  on 
cottonseed  of  0.5  ppm,  com,  grain  (field, 
seed,  and  pop)  of  0.05  ppm,  com,  fodder 
of  5.0  ppm,  com,  forage  of  2.0  ppm, 
strawberries  of  3.0  ppm,  and  hops,  dried 
of  10.0  ppm  will  not  be  exceeded  when 
the  bifenthrin  products  labeled  for  these 
uses  are  used  as  directed. 

P.  International  Residue  Limits 

Codex  Maximiun  Residue  Levels 
(MRLs)  for  bifenthrin  have  been 
established  which  are  in  harmony  with 
the  U.S.  tolerances  for  cattle  meat  (0.5 
ppm).  com  grain  (0.05  ppm),  poultry  Cat 
(0.05  ppm),  poultry  meat- (0.05  ppm), 
and  poultry  meat  byproducts  (0.05 
ppm).  Codex  MRLs  have  been 
established  which  exceed  the  U.S. 
tolerances  for  horse  fat  (10.0  vs.  1.0 
ppm).  Codex  MRLs  have  been 
established  which  are  below  their  U.S. 
counterparts  for  cattle  fiat  (0.5  vs  1.0 
ppm),  cattle  meat  byproducts  (0.05  vs. 
0.10  ppm).  com  forage  (0.05  vs.  2.0 
ppm),  com  fodder  (0.2  vs.  5.0  ppm), 
eggs  (0.01  vs.0.05  ppm),  and  whole  milk 
(0.05  vs.  0.1  ppm). 

As  indicated  above  there  are 
differences  between  the  section  408 
tolerances  and  the  Codex  MRL  values 
for  specific  commodities.  These 
difiisrences  could  be  caused  by 


differences  in  methods  used  to  establish 
tolerances,  calculate  animal  feed  dietary 
exposure,  and  as  a  result  of  different 
agricultural  practices.  EPA  will 
specifically  address  these  differences 
when  the  pesticides  are  reregistered  and 
the  tolerances  made  permanent. 
No  Canadian  MRLs  have  been 
established  for  residues  of  bifenthrin. 
Mexico  has  established  a  tolerance  for 
residues  of  bifenthrin  on  cottonseed  (0.5 
ppm)  which  is  in  harmony  with  the  U.S. 
tolerance. 

IV.  Conchisioa 

Therefore,  tolerances  are  established 
for  bifenthrin  (2-methyl  |l,l'-biphenyl]- 
3-yl)  methyl-3-(2-chloro-3.3.3,-trifluoro- 
l-propenyl)-2,2- 

dimetiiylcyclopropanecarboxylate  in  or 
on  cottonseed  at  0.5  ppm;  com,  grain 
(field,  seed,  and  pop)  at  0.05  ppm;  com, 
forage  at  2.0  ppm;  com,  fodder  at  5.0 
ppm;  hops;  dried  at  10.0  ppm;  fet  of 
cattle,  goat,  hogs,  horses,  and  sheep  at 
1.0  ppm;  meat  of  cattle,  goat,  hogs, 
horses,  and  sheep  at  0.5  ppm;  meat  and 
meat  l^-products  (mbyp)  of  cattle,  goat, 
hogs,  horses,  and  sheep  at  0.10  ppm, 
eggs  at  0.05  ppm;  milk,  fet  (reflecting  0.1 
ppm  in  whole  milk),  poultry,  fet  at  0.05 
ppm,  poultry,  meat  at  0.05  ppm.  and 
poultiy  mbyp  at  0.10  ppm. 


V.  Obfactioiia  and  Hearii^  1 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persona  to  "ob)ect"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1M6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currentiy  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regidations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adftistments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26,  1998 
file  written  objections  tn  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requmts  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
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40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  fectual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  jpart  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  pari  2. 
A  copy  of  the  information  that  does  not 
confein  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VL  Public  Record  and  Elactroaic 
Submissions 

EPA  has  established  a  record  for  this 
miemaking  under  docket  control 
number  (OPP-3005791  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  hiformation 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 

opp-docketOBpamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  charactera  and  any  form 
of  enciyj^on. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
veraion,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 


transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 

Vn.  Regulatory  Assessment 
RaquiremBnts 

This  final  mie  establishes  tolerances 
imder  FFDCA  section  408(d)  in 
response  to  petitions  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitied  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4. 1993).  This  final  ride  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  these  tolerances  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as  - 
the  tolerances  in  this  final  mle,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adveraely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950).  and  was  provided  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration. 


Vm.  Submiasion  to  Congrees  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Faimess  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  mle  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
AgriciUtural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14, 1997. 


JUDMjOIMB, 

Acting  Director.  Registration  Diviuon,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.442  is  amended  by 
revising  paragraph  (a)  and  removing  the 
entire  entry  for  "Raspberries"  in  the 
table  in  paragraph  (b)  to  read  as  follows: 

1180.442    Bifenthrin;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  bifenthrin  (2- 
methyl  [l.l'-biphenyl|-3-yl)  methyl-3-(2- 
chloro-3 .3 .3  .-trifluoro- 1  -propeny  I  )-2 .2- 
dimethylcyclopropanecarboxylate  in  or 
on  the  raw  agricultural  commodities: 


Commodity 

Cattle,  fat  

Cattle,  mbyp 

Cattle,  meal  . 

Com,  fodder 

Com,  forage 

Com,  grain  (field. 

seed,  and  po(^ 

Cottonseed  ...^.... 

Eggs 

Goats,  fat  ^^ 

Goats,  mtjyp  „.«. 

Goats,  meat 

Hogs,  fat  

Hogs,  mt)yp 

Hogs,  meat  

Hops,  dried  

Horses,  fat  i 

Horses,  mt)y  ....^ 


Parts  per  milion 


1.0 
0.10 
0.5 
5.0 
2.0 

0.05 
0.5 

0.06 
1.0 

aio 

0^ 

1i) 

0.10 

as 

lOlO 

IX) 

0.10 
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Parts  per 

truHion 

Conwnodrty 

Horses,  meat  

0.5 

Milk,  fart  (reflerting 

nOk) 

1.0 

Poultry,  tat 

0.05 

Poultry,  mbyp 

0.05 

Poultry,  meat  — ~- 

0.05 

Sheap^  tat  ....      -. 

1.0 

Slwep,  mbyp ...«..». 

« 

0.1 

Sheep,  meat  

as 

SwBWuefTfes  ..«....» 

3.0 

(FR  Doc.  97-30948  Filed  11-25-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300687;  FRL-67S7-«1 
RiN2070-AB78 

Fipronll;  Pesticlda  Tolarancas 

ACanCY:  Enviroomental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 
fipronil  (5-amino-l-[2,6-dichloro-4- 
(trifluoromethyl)phenyll-4-((lfl,S)- 
(trifluoromethyljsulfinyll-lH-pyrazole- 
3-carbonitnle)  and  its  metabolites  MB 
46136  (5-amino-l-|2,6-dichlort>-4- 
(trifluoromethyl)phenyl]4- 
((trifloumethyl)  sulfonyll-lH-pyrazole-3- 
cartxinitrile)  and  MB  45950  (5-amino-l- 
(2,6-dichloro-4-(trifluoromethyI) 
phenyll-4-((trifluoromethyl)thioMH- 
pyrazoIe-3-carboaitrile)  in  or  on  field 
com  grain,  stover,  and  forage;  milk  fiat, 
(reflecting  residues  in  whole  milk);  eggs; 
poultry  Eat,  meat,  and  meat  bjrproducts; 
hog  fat.  meat,  meat  byproducts,  and 
liver,  and  liver,  fat,  meat,  and  meat 
byproducts  of  cattle,  goat,  horse,  and 
sheep.  In  petition  number  5F4426 
Rhone  Poulenc  AG,  Inc.  requested  this 
tolerance  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  as  amended 
by  the  Food  Quality  Protection  Act  of 
1966  (Pub.  L  104-170). 
DATES:  This  regulation  is  efiective 
November  26. 1997.  Ob)ections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26, 1998. 
AOOAESSCS:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300587), 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St,  SW.. 


Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300587],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300587).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  oidine  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATK)N  CONTACT:  By 
mail:  Marion  Johnson,  Registration 
Division  7505C,  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  «2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-6788.  e-mail: 
johnson.marion@epamail.epa.gov. 
SUPPt.EMENTARY  MPORMATION:  In  the 
Federal  Register  of  June  20,  1997  (62  FR 
33641KFRL-5723-7),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
FFDCA,  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  for  a 
tolerance  (PP  5F4426)  by  Rhone  Poulenc 
AG  Company,  P.O.  Box  12014,  2  T.W. 
Alexander  Ihive.  Research  Triangle 
Park,  NC  27709.  This  notice  included  a 
summary  of  the  petition  prepared  by 
Rhone  Poulenc.  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 


insecticide  fipronil  (5-amino-l-[2.6- 
dichloro-4-(trifluoromethyl)phenyl|-4- 
((lfl.S)-(trifluorometiiyl)sulfinyll-lH- 
pyrazole-3-carbonitrile)  and  its 
metabolites  MB  46136  (5-amino-l-(2,6- 
dichloro-4-(trifluoromethyl)phenylj-4- 
((trifluoromethyl)  sulfonylj-lH- 
pyTazole-3-carbonitrile)  and  MB  45950 
(5-amino-l-(2,6-dfchloro-4- 
(trifluoromethyl)  phenyll-4- 
I(trifluoromethyl)thio|-lH-pyrazole-3- 
carbonitrile)  in  or  on  the  following 
items:  corn,  field,  grain  —  0.02  ppm; 
corn,  field,  stover  —  0.30  ppm;  com. 
field,  forage  —  0.15  ppm;  Milk,  fat 
(reflecting  0.05  ppm  in  whole  milk)  — 
1.50  ppm;  Liver  of  cattle,  goat,  horse 
and  sheep  —  0.10  ppm;  eggs  —  0.03 
ppm;  Fat  of  cattle,  goat,  horse  and  sheep 

—  0.40  ppm;  poultry  fat  —  0.05  ppm: 
meat  of  catUe,  goat,  horse  and  sheep  — 
0.04  ppm;  poultry  meat  —  0.02  ppm; 
meat  byproducts  (except  liver)  of  cattie. . 
goat,  horse  and  sheep  —  0.04  ppm; 
poultry  meat  byproducts  —  0.02  ppm; 
hog  fat  —  0.04  ppm;  hog  liver  —  0.02 
ppm;  hog  meat  byproducts  (except  liver) 

—  0.01  ppm;  hog  meat  —  0.01  ppm.  . 

L  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
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drinking  water)  and  through  exposures 
that  occiir  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  E)ose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  Jbctor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infemts  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  p>esticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  fiom  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  himdredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  difiierent  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calcidation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 


carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Tjrpically.  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposiue  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposing 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposing  &t)m 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposiue,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 


lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average    . 
daily  consumption  of  the  food  forms  of  "^ 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  'worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  Rffl 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
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treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  inlants  <1  year  old)  was 
not  regionally  based. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fipronil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  combined  residues  of 
fipronil  (5-amino-l-[2,6-  dichloro-4- 
(trifluoromethyl)phenyll-4-[(li?,S)- 
(trifluoromethyl)8ulfinyll-lH-pyrazole- 
3-carbomtrile)  and  its  metabolites  MB 
46136  (5-anuno-l-l2,6-dichloro-4- 
(tnfluoromethyl)phenyl]-4- 
Rtrifluoromethyl)  sulfonylj-lH- 
pyrazole-S-carbonitrile)  and  MB  45950 
(5-amino- 1(2 ,6-dichloro-4- 
(trifluoromethyl)  phenyl]-4- 
((trifluoromethyl)tliio]-l/f-pyrazoIe-3- 
carbonitrile)  in  or  on  the  following 
items  at  the  following  levels: 


Tolerance 

Commodity 

(in  parts  per 
miNon 

Cmn,  lieid,  grain 

0.02 

Con\,  !Mti,  stov6f  ..»>»..«........» 

030 

Com.  Md,  torage  — . 

0.15 

Eggs ~ 

0.03 

Fat  ol  cattle,  goat,  horse  and 

0.40 

sheep. 

Hog  tat „   . 

0.04 

Hog  livef  - « _ 

Qsa 

Hog  meat  byproducts  (except 

0.01 

liver). 

Hog  meal „ 

0.01 

Liver  of  cattle,  goat,  horse  and 

0.10 

sheep. 

Mik.  tat  (reflecting  0.06  ppm  in 

1.50 

whole  miffc). 

Meat  of  cattle,  goat,  horse  and 

004 

sheep. 

Meat  byproducts  (except  liver) 

0.04 

of  cattle,  goat,  horse  and 

sheep. 

Poultry  tat  _ 

0.06 

Poultry  meat 

Offi 

Poultry  meat  byproducts 

(UB 

EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  \vith 
establishing  the  tolerance  follows. 


A.  Toxicology  Data  Base 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiue  of  the 
toxic  effects  caused  by  fipronil  are 
disciissed  below. 

1.  Acute  studies,  i.  A  battery  of 
acceptable  acute  toxicity  studies  place 
technical  fipronil  in  toxicity  Categories 
n  and  m.  It  is  classified  as  a  non- 
sensitizer. 

ii.  An  acceptable  acute  neurotoxicity 
study  in  the  rat  using  technical  fipronil 
concluded  the  following:  The  no 
observed  effect  level  (NOEL)  was  0.5 
mgA^g  for  males  and  females.  The  low 
ol^rved  effect  level  (LOEL)  was  5.0 
mg/kg  for  males  and  females  based  on 
decreased  hind  leg  splay  at  the  7  hour 
post-treatment  evaluation  in  males  and 
females. 

2.  Subcbronic  toxicity  testing,  i.  An 
acceptable  subcbronic  toxicity  study  in 
the  dog  using  technical  fipronil 
concluded  the  following:  The  LOEL  was 
10.0  mg/kg/ day  for  males  (based  on 
clinical  signs  of  toxicity)  and  2.0  mg/kg/ 
day  for  females  (based  on  clinical  signs 
of  toxicity  and  decreaaed  body  weight 
gain).  The  NOEL  was  2.0  mg/kg/day  for 
males  and  0.5  mg/kg/day  for  females. 

ii.  A  supplemental  subcbronic 
toxicity  study  in  the  rat  using  technical 
fipronil  concluded  the  following:  The 
LOEL  was  30  ppm  for  males  (1.93  mg/ 
kg/ day)  and  females  (2.28  mg/kg/day) 
based  on  alterations  in  serum  protein 
values  and  increased  weight  of  the  liver 
and  thyroid.  The  NOEL  was  5  ppm  for 
males  (0.33  mg/kg/day)  and  females 
(0.37  mg/kg/day). 

iii.  An  acceptable  21-day  dermal 
toxicity  study  in  the  rabbit  using 
technical  grade  fipronil  concluded  the 
following:  The  Systemic  LOEL  was  10 
mg/kg/day  based  on  decreased  body 
weight  gain  and  food  consumption; 
Dermal  irritation  LOEL  >  10.0  mg/kg/ 
day.  The  systemic  NOEL  was  5.0  mg/kg/ 
day;  Dermal  irritation  NOEL  was  greater 
than  or  equal  to  10.0  mg/kg/day. 

3.  Chronic  toxicity  studies,  i.  An 
acceptable  chronic  toxicity  study  in  the 
dog  using  technical  fipronil  concluded 
the  following:  The  LOEL  was  2.0  mg/kg/ 
day  based  on  clinical  signs  of 
neurotoxicity  and  abnormal 
neurological  examinations.  The  NOEL 
was  0.2  mg/kg/day. 

ii.  An  acceptable  carcinogenicity 
study  in  the  mouse  using  technical 


fipronil  concluded  the  following:  The 
LOEL  was  10  ppm  (1.181  mg/kg/day  for 
males  and  1.230  mg/kg/day  for  females) 
based  on  decreased  body  weight  gain, 
decreased  food  conversion  efficiency 
(males),  increased  liver  weights  and 
increased  incidence  of  hepatic 
histopathological  changes.  The  NOEL 
was  0.5  ppm  (0.055  mg/kg/day  for  males 
and  0.063  mg/kg/day  for  females).  The 
study  demonstrated  that  Fipronil  is  not 
carcinogenic  to  CD-I  mice  when 
administered  at  doses  of  30  ppm. 

iii.  An  acceptable  combined  chronic 
toxicity/cfircinogenicity  study  in  the  rat 
using  technical  fipronil  concluded  the 
following:  The  LOEL  was  1.5  ppm  for 
males  (0.059  mg/kg/day)  and  females 
(0.078  mg/kg/day)  based  on  an 
increased  incidence  of  clinical  signs  and 
alterations  in  clinical  chemistry  and 
thyroid  parameters.  The  NOEL  was  0.5 
ppm  for  males  (0.019  mg/kg/day)  and 
females  (0.025  mg/kg/day).  The  study 
demonstrated  that  fipronil  is 
carcinogenic  to  rats  at  doses  of  300  ppm 
in  males  (12.68  mg/kg/day)  and  females 
(16.75  mg/kg/day). 

4.  Developmental  and  reproduction 
toxicity  studies,  i.  An  acceptable 
developmental  toxicity  study  in  the  rat 
using  technical  fipronil  concluded  the 
following:  The  maternal  toxicity  LOEL 
was  20  mg/kg/day  based  on  reduced 
body  weight  gain,  increased  water 
consumption,  reduced  food 
consumption  and  reduced  food 
efficiency.  The  maternal  toxicity  NOEL 
was  4  mg/kg/day.  The  developmental 
toxicity  LOEL  was  greater  than  20  mg/ 
kg/day.  The  developmental  toxicity 
NOEL  was  20  mg/kg/day  or  higher. 

ii.  An  acceptable  developmental 
toxicity  study  in  the  rabbit  using 
technical  fipronil  concluded  the 
following:  The  maternal  toxicity  LOEL 
was  less  than  or  equal  to  0.1  mg/kg/day 
based  on  reduced  body  weight  gain, 
reduced  food  consumption  and 
efficiency.  The  maternal  toxicity  NOEL 
was  less  than  0.1  mg/kg/day.  The 
developmental  toxicity  LOEL  was 
greater  than  1 .0  mg/kg/day.  The 
developmental  toxicity  NOEL  was 
greater  than  or  edual  to  1.0  mg/kg/day. 

iii.  An  acceptaole  multigeneration 
reproduction  study  in  the  rat  using 
technical  fipronil  concluded  the 
following:  The  LOEL  for  parental 
(systemic)  toxicity  was  30  ppm  (2.54 
mg/kg/day  for  males  and  2.74  mg/kg/ 
day  for  females)  based  on  increased 
weight  of  the  thyroid  glands  and  liver  in 
males  and  females;  decreased  weight  of 
the  pituitary  gland  in  females;  and  an 
increased  incidence  of  follicular 
epithelial  hypertrophy  in  the  females. 
The  NOEL  for  parental  (systemic) 
toxicity  was  3  ppm  (0.25  mg/kg/day  for 
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males  and  0.27  mg/kg/day  for  females). 
The  LOEL  for  reproductive  toxicity  was 
300  ppm  (26.03  mg/kg/day  for  males 
and  28.40  mg/kg/day  for  females)  based 
on  clinical  signs  of  toxicity  in  the  F|  and 
¥2  o%pring;  decreased  litter  size  in  the 
Fi  and  F2  litters;  decreased  body 
weights  in  the  F I  and  F2  litters;  decrease 
in  the  percentage  of  F|  parental  animals 
mating;  reduction  in  fertility  index  in  F| 
parental  animals;  reduced  post- 
implantation  survival  and  oSspring 
postnatal  survivability  in  the  ¥2  litters; 
and  delay  in  physical  development  in 
the  Fi  and  F2  offspring.  The  NOEL  for 
reproductive  toxicity  was  30  ppm  (2.54 
mg/kg/day  for  males  and  2.74  mg/kg/ 
day  for  females). 

IV.  An  acceptable  developmental 
neurotoxicity  study  using  technical 
fipronil  concluded  as  follows:  The 
maternal  LOEL  was  200  ppm  (15  mg/kg/ 
day),  based  on  decreased  body  weight, 
body  weight  gain  and  food 
consiunption.  The  maternal  NOEL  was 
10  ppm  (0.90  mg/kg/day).  The 
developmental  LOEL  was  10  ppm  (0.9 
mg/kg/day).  based  on  statistically 
significant  decrease  in  group  mean  pup 
weights  during  lactation  and  significant 
increase  in  time  of  preputial  separation 
in  males.  The  developmental 
neurotoxicity  LOEL  was  10  ppm  (0.9 
mg/kg/day)  based  on  a  significant 
increase  in  mean  motor  activity  counts 
in  females  on  Postnatal  Day  17.  The 
NOEL  for  developmental  and 
developmental  neurotoxicity  is  0.5  ppm 
(0.05  mg/kg/day).  It  is  noted  that 
developmental  neurotoxicity  occiirred 
in  the  absence  of  maternal  toxicity  in 
this  study. 

5.  Mutagenicity  studies —  i.  Studies 
conducted  with  fipmnil.  a.  An 
acceptable  Sa/mone/ia/mammalian 
activation  gene  mutation  assaying 
technical  fipronil  concluded  as  follows: 
fipronil  was  not  mutagenic  in  4  strains 
of  S.  typhimurium  at  concentrations  up 
to  500  (ig/plate  in  the  presence  or 
absence  of  S9  activation. 

b.  An  acceptable  in  vitro  gene 
mutation  assay  in  mammnHnn  cells/ 
Chinese  hamster  V79  cells  using 
technical  fipronil  concluded  as  follows: 
Fipronil  was  negative  for  inducing 
forward  gene  mutations  at  the  HGPRT 
locus  in  cultured  Chinese  hamster  V79 
cells  at  concentrations  up  to  385.65  |ig/ 
ml  both  with  and  without  S9  activation. 

c.  An  acceptable  in  vitro 
micronucleiis  assay  in  the  mouse  using 
technical  fipronil  concluded  as  follows: 
fipronil  was  not  cytotoxic  to  the  target 
cell.  There  was,  however,  no  evidence 
of  a  clastogenic  or  aneugenic  effect  at 
any  dose  or  at  any  harvest  time. 

d.  An  acceptable  cytogenic  assay  in 
human  lymphocytes  using  technical 


fipronil  concluded  as  follows:  there  was 
no  evidence  of  a  clastogenic  effect  when 
himian  lymphocytes  were  exposed  in 
vitro  to  fipronil  at  doses  of  75.  150  or 
300  (ig/ml  with  and  without  S9 
activation. 

ii.  Studies  conducted  with  fipmnil 
metabolite  MB  46136.  a.  An  acceptable 
Sa/iTione/ia/mammalian  activation  gene 
mutation  assay  using  98.7%  pure 
metabolite  showed  that  the  fipronil 
metabolite  was  not  mutagenic  in  4 
strains  of  S.  typhimurium  at 
concentrations  of  up  to  200  ^g/plate 
without  S9  activation  and  up  to  500  pg/ 
plate  in  the  presence  of  S9  activation. 

b.  An  acceptable  cytogenic  assay  with 
human  lymphocytes  using  98.7%  pure 
metabolite  showed  that  there  was  no 
evidence  of  a  clastogenic  effect  when 
human  l3rmphocytes  were  exposed  in 
vitm  to  MB  46136  at  doses  of  75, 150  or 
300  Mg/ml  with  and  without  S9 
activation. 

6.  Metabolism  study.  An  acceptable 
metabolism  study  in  the  rat  using  '<C 
Fipronil  showed  the  following:  with     - 
oral  dosing,  the  rate  and  extent  of 
absorption  appeared  similar  among  all 
dose  groups,  but  may  have  been 
decreased  at  the  high  dose.  Distribution 
data  showed  significant  amounts  of 
residual  radioactivity  in  carcass,  G.L 
tract,  liver,  adrenals,  and  abdominal  fet 
at  168  hours  post-dose  for  all  rats  in  all 
dose  groups.  Repeated  low  oral  dosing 
or  a  single  high  oral  dose  resulted  in  an 
overall  decrease  in  the  amount  of 
residual  radioactivity  found,  but  an 
increase  in  the  amoimt  in  abdominal  fet, 
carcass,  and  adrenals.  Feces  appeared  to 
be  the  major  route  of  excretion  for 
fipronil  derived  radioactivity,  where 
45-75%  of  an  administered  dose  was 
excreted.  Excretion  in  urine  was 
between  5—25%.  Increases  in  the 
percentages  excreted  in  urine  and  feces 
were  obsinved  with  repeated  low  oral 
dosing  or  a  single  high  dose,  while  the 
percentage  found  in  all  tissues 
combined  decreased.  There  were  no 
significant  sex-related  differences  in 
excretion.  Major  metabolites  in  urine 
included  two  ring-opened  products  of 
the  metabolite  MB  45897,  two  oxidation 
products  (MB  46136  and  RPA  200766), 
and  parent  chemical  (MB  46030).  In 
feces,  jjarent  MB  46030  was  detected  as 
a  signiiBcant  fraction  of  the  sample 
radioactivity  as  well  as  the  oxidation 
products  MB  46136  and  MB  45950. 

7.  Special  studies,  i.  A  supplemental 
thyroid  function  study  in  the  rat  using 
technical  fipronil  showed  the  following: 
Four  groups  of  27  male  rats  per  group 
were  administered  either 
methylcellulose  (vehicle  control),  10 
mg/kg/day  fipronil,  200  mg/kg/day 
propylthiouracil  (PTU)  or  50  mg/kg/day 


Noxyflex  for  14  days.  On  Day  15,  each 
animal  received  Na'^^I  at  a  dose  level  of 
1  jiCi  '"L  Six  hours  later.  9  males  per 
group  received  either  10  or  25  mg/kg 
potassium  perchlorate  or  0.9%  saline 
solution.  The  treatment  with  fipronil  or 
Noxyflex  appeared  to  result  in 
stimulation  of  the  thyroid  glands  as 
evidenced  by  increased  accumulation  of 
1231  in  the  thyroid  glands  and  by 
increases  in  the  ratios  of  radioactive 
distribution  between  the  blood  and 
thyroid.  These  changes  were 
accompanied  by  increases  in  thyroid 
weight  Treatment  with  PTU  produced 
decreases  in  the  amount  of  '^^I 
incorporated  in  the  thyroid  and  in  the 
blood:  thyroid  ratios  along  with  elevated 
levels  of  '25Iin  the  blood.  However,  the 
weights  of  the  thyroids  from  these 
animals  were  increased  by  over  2.5  fold 
comi>ared  to  the  controls  and  therefore, 
the  ratio  of  'zsi  in  the  blood  to  thyroid 
weight  was  reduced.  The  administration 
of  perchlorate  produced  further 
reductions  in  the  '"I  content  in  the 
thyroids  and  in  the  blood:  thyroid  '^^I 
radioactivity  ratio.  There  was  no 
evidence  of  an  inhibition  of  iodide 
incorporation  by  either  fipronil  or 
Noxyflex. 

ii.  A  supplemental  thyroxine 
clearance  study  in  the  rat  using 
technical  fipronil  showed  the  following: 
Six  groups  of  six  male  rats  per  group 
were  administered  either  fipronil  (10 
mg/kg/day  by  gavage).  phenobarbital  (80 
mg/kg/day  intraperitoneally)  or  0.5% 
methylcellulose  (vehicle  control  at  5  ml/ 
kg  by  gavage)  for  a  duration  of  either  1 
day  or  14  days.  Four  houra  after  the 
final  dose  of  either  test  substance,  each 
rat  received  [■^^i]  thyroxine  at  a  dosage 
of  10  ^Ci/kg.  Fipronil  had  no  effiect  on 
mortality  or  other  ante  mortem 
parametera.  Phenobarbital-tieeted 
animals  were  observed  to  have 
collapsed  posture,  lethargy  and  shallow 
breathing  on  the  first  day  of  treatment 
There  was  no  effiect  of  fipronil  on 
clearance  after  1  day  of  treatment, 
however  after  14  days,  there  was  a 
decrease  in  terminal  half  life  (52%  of 
control  level)  and  increases  in  clearance 
and  volume  of  distribution  (261%  and 
137%  of  control  level,  respectively).  The 
effects  seen  with  phenobarbital 
treatment  were  similar,  although 
quantitatively  not  as  severe  and  were 
evident  on  I^y  1  of  treatment 

iii.  An  acceptable  28-day  study  in  the 
rat  by  dietary  administration  using 
96.2%  pure  fipronil  metabolite  RPA 
200766  showed  the  following:  The 
NOEL  was  50  ppm  (3.80  mg/kg/day  for 
males  and  4.44  mg/kg/day  for  females). 
The  LOEL  was  500  ppm  (38.16  mg/kg/ 
day  for  males  and  43.97  mg/kg/day  for 
females)  based  on  decreased 
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hemoglobin  values,  increased 
cholesterol  values  and  increased  liver 
weights  in  both  sexes. 

iv.  An  acceptable  28-E)ay  Study  in  the 
rat  using  technical  fipronil  showed  that: 
the  LOEL  is  <  25  ppm  (3.4  mg/kg/day  in 
males;  3.5  mg/kg/day  in  females)  based 
OD  clinical  laboratory  changes, 
increased  absolute  liver  weights  in 
{amales  and  histopathological 
alterations  in  the  thyroid  glands.  The 
NOEL  is  <  25  ppm. 

B.  Toxicology  Profile 

The  toxicology  endpoints  and  dose 
levels  of  concern  have  been  identified 
Cor  use  in  this  fipronil  exposure  and  risk 
assessment  as  ".et  forth  below: 

1 .  Residential  exposure — i.  Sh<xt  - 
and  intermediate  -  term  exposure  (1  to 
7  days),  a.  A  dermal  absorption  factor  is 
set  at  lass  than  1%  at  24  hours  based  on 
a  dermal  absorption  study. 

b.  For  short-  and  intermediate-term 
residential  exposure  for  females  age  13-f 
years,  the  NOEL  is  5  mg/kg/day  based 
on  decreased  body  weight  gain  and  food 
consumption  in  male  and  female  rabbits 
observed  at  the  LOEL  of  10  mg/kg/day 
in  the  21-day  dermal  study. 

In  the  supporting  study  of 
developmental  toxicity  and 
developmental  neurotoxicity,  the 
developmental  NOEL  was  0.5  ppm  (0.05 
mg/kg/day)  based  on  decreased  mean 
pup  weights  during  lactation  and  a 
significant  increase  in  time  to  preputial 
sefjaration  in  male  rats  observed  at  the 
developmental  LOEL  of  10  ppm  (0.9 
mg/kg/day).  The  developmental 
aaurotoxicity  LOEL  was  10  ppm  (0.9 
■fH^g/day)  based  on  an  increase  in 
mean  motor  activity  counts  for  females 
on  Postnatal  Oay  17. 

It  should  be  noted  that  the  NOEL 
aatabliahed  after  dermal  administration 
in  the  21-day  dermal  toxicity  study  is 
5  mg/kg/day.  When  the  co-critical  study 
NOEL  based  on  oral  administration  in 
the  developmental  neurotoxicity  study, 
0.05  mg/kg/day  is  corrected  for  the  less 
than  1%  dennal  absorption,  exposure  is 
essentially  the  same  as  the  critical  study 
(5  mg/kg/day). 

c.  For  short-  and  intermediate-term 
residential  exposure  for  the  general 
population,  including  infants  and  kids. 
the  NOEL  is  5.0  mg/kg/day,  based  on  * 
decreased  body  weight  gain  and  food 
consumption  in  male  and  female  rabbits 
observed  at  the  LOEL  of  10  mg/kg/day 
in  the  21-day  dennal  toxicity  study. 

iL  Chronic  or  residential  exposure 
(several  months  to  lifetime).  TTie  NOEL 
is  0.5  ppm,  tiased  on  an  increased 
incidence  of  clinical  signs  (seizures  and 
death)  and  alterations  in  clinical 
chemistry  (protein)  and  thyroid 
parameters  (increased  TSH.  decreased 


T4)  at  the  LOEL  of  1.5  ppm  in  a 
combined  chronic  toxicity/ 
carcinogenicity  study  in  the  rat.  Since 
the  NOEL  identified  is  from  an  oral 
study,  a  dermal  absorption  factor  of  < 
1%  should  be  used  in  risk  calculations. 

2.  Dietary  exposure — i.  Acute  risk . 
The  NOEL  is  0.5  mg/kg,  based  on 
decreased  hind  leg  splay  in  male  and 
female  rats  observed  at  LOEL  =  5  mg/kg 
in  the  acute  neurotoxicity  study  in  rats. 

ii.  Chronic  risk.  The  RfD  (reference 
dose)  for  fipronil  is  0.0002  mg/kg/day. 
This  RfD  is  based  on  a  NOEL  of  0.019 
mg/kg/day  and  an  uncertainty  factor  of 
100;  the  NOEL  was  established  from  the 
combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  where  the 
LOEL  was  1.5  ppm,  based  on  an 
increased  incidence  of  clinical  signs 
(seizures  and  death)  and  alterations  in 
clinical  chemistry  (protein)  and  thyroid 
parameters  (increased  TSH,  decreaised 
T4). 

iii.  Cancer  risk.  Fipronil  has  been 
classified  as  a  Group  C  -  Possible 
Human  Carcinogen,  based  on  increases 
in  thyroid  follicular  cell  tiimors  in  both 
sexes  of  the  rat,  which  were  statistically 
significant  by  both  pair-wise  and  trend 
analyses.  The  RfD  methodology  should 
be  used  to  estimate  human  risk  because 
the  thyroid  tiunors  appear  to  be  related 
to  a  disruption  in  the  thyroid-pituitary 
status.  Thuue  was  no  apparent  concern 
for  mutagenicity  (no  mutagenic 
activity). 

B.  Exposures  and  Risks 

1.  FrDoi  food  and  feed  uses.  In  today's 
action,  tolerances  will  be  established  (40 
CFR  180.517)  in  or  on  a  variety  of  raw 
agricultural  commodities  as  follows: 


Commodtty 


Com,  fietd,  grain 

Com.  fieW,  stover 

Com.  fietd,  forage 

Eggs 

Fat  of  cattle,  goat,  horse  and 

stieep. 

Hog  Fat  „....-. „ _..... 

Hog  Uver 

Hog  Meat  Byproducts  (except 

Itver). 

Hog  Meet _ „ 

Liver  of  catHe.  goat  fW9»  and 

sheep. 
Milk,  fat  (reflecting  0.05  ppm  in 

whole  milk). 
Meat  of  cattle,  goat,  horse  and 

sheep. 

Pouftry  Fat 

Poultry  Meat  

Meat  Byproducts  (except  Kver) 

of  cattle,  goat,  horse  and 

sheep. 
Poultry  Meat  Byproducts 


Toterarx» 
(in  parts  per 

-  ,r 


0.02 

aao 

0.15 
0.03 

a40 

0.04 
0.02 
0.01 

0.01 
0.10 

1.50 

0.04 

0.05 
0.02 
0.04 

0.02 


Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  fipronil  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  acute 
dietary  exposure  endpoint  of  concern 
for  fipronil  is  neurotoxicological.  As 
this  endpoint  is  not  developmental,  all 
population  subgroups  are  of  potential 
concern.  EPA  calculated  MOE  values  of 
277  for  the  U.S.  population,  167  for  non- 
nursing  infants  (<  1  year  old)  and  167 
for  children  (1-6  years  years  old). 
Anticipated  residues  were  used  for  milk 
and  com  commodities  in  this 
assessment 

ii.  Chronic  exposure  and  risk.  Chronic 
dietary  residues  exposure  estimates 
(DRES)  for  fipronil  were  calculated 
using  anticipated  residues  derived  from 
field-trial  data  for  all  commodities.  In 
addition,  an  anticipated  market  share  of 
7%  was  used  for  com  grain,  forage,  and 
stover.  The  proposed  fipronil  tolerances 
result  in  an  Anticipated  Residue 
Contribution  (ARC)  that  is  equivalent  to 
the  following  prarcents  of  the  RfD: 


U.S.  Population  (48  SMet) 4.dK 

Hispanics 5.9% 

Non-Hlspantc  Others 5.2% 

ften-Nursing  Infants  (<  1  year  10.1% 

old). 

Females  (13>  years,  pregnant)  ..  3.2% 

Females  (20>  years,  not  preg-  3.0% 

nant,  not  nursing). 

Females  (13-)-  years,  nursing) 4.1% 

ChiWren  (1-6  years  oW)  11.1% 

ChiWren  (7-12  years  oW)  ._ 7.4% 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2) 
infants  and  children;  and,  (3)  the  other 
subgroups  for  which  the  percentage  of 
the  RfD  occupied  is  equal  to,  or  greater 
than,  that  occupied  by  the  subgroup 
U.S.  population  (48  states). 

iii.  Percent  crop  treated  and 
anticipated  residues.  Section 
408(b)(2)(E)  authorizes  EPA  to  consider 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measiued  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  timeframe  it  deems 
appropriate.  Section  408(b)(2)(F)  allows 
the  Agency  to  use  data  on  the  actual 
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percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings: 

a.  That  the  data  used  are  reliable  and 
provide  a  valid  a  basis  for  shoviring  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  to  contain  residues. 

b.  That  the  exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation. 

c.  Where  data  on  regional  pesticide 
use  and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  fipronil  were  derived  from  Federal 
and  market  survey  data.  EPA  considers 
these  data  reliable.  A  range  of  estimates 
are  supplied  by  this  data  and  the  upper 
end  of  this  range  was  used  for  the 
exposure  assessment  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consumption  information  is 
taken  into  acxouint  through  EPA's 
computer-based  model  for  evaluating 
the  exposiue  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To 
provide  for  the  periodic  evaluation  of 
these  estimates  of  percent  crop  treated 
and  to  meet  the  requirement  for  data  on 
anticipated  residues.  EPA  may  require 
fipronil  registrants  to  submit  data  on 
percent  crop  treated.  Such  evaluation 
will  likely  be  conducted  no  sooner  than 
5  years  after  date  of  issuance  of  this 
tolerance.  Further,  as  required  by  the 
FQPA.  EPA  will  issue  a  Data  Call-In 
undw  section  408(f)  to  aU  fipronil 
registrants  for  data  on  anticipated 
residues,  to  be  submitted  no  later  than 
5  years  frx)m  the  date  of  issuance  of  this 
tolerance. 

2.  From  drinking  water.  EPA  does  not 
have  monitoring  data  available  to 
perform  a  quantitative  drinking  water 
risk  assessment  for  fipronil  at  this  time. 
EPA  estimated  ground  and  surfoce  water 
exposure  using  the  Generic  Expected 
Environmental  Concentration  (GENEEC) 
model,  a  screening  level  model  for 
determining  concentrations  of 
pesticides  in  surfisce  water.  GENEEC 
uses  the  soil/water  partition  coefficient, 
hydrolysis  half  life,  and  mAvimnm  label 
rate  to  estimate  surfece  water 
concentration.  In  addition,  the  model 
contains  a  niunber  of  conservative 


underlying  assumptions.  Therefore,  the 
drinking  water  concentrations  derived 
from  GENEEC  for  siirfece  water  are 
likely  to  be  overestimated.  As  fipronil  is 
relatively  immobile  in  soil,  residues  in 
groundwater  are  expected  to  be  less 
than  those  in  surfece  water. 

i.  Acute  exposure  and  risk.  The 
exposure  estimate  for  surfece  water  is 
247  ppt  (peak  concentration).  Based  on 
an  acute  NOEL  of  0.5  mg/kg/day  and 
water  consumption  of  1  L/d  for  a  10  kg 
child,  the  worst-case  estimates  of 
residues  in  drinking  water  (247  ppt) 
result  in  a  child  exposiire  of  2.5  x  10-' 
mg/kg/day.  This  exposure  value 
corresponds  to  a  MOE  of  20.000  for  the 
most  highly  exposed  subgroup  for  acute 
exposure  (children  1-6  years  old).  As 
this  value  exceeds  100,  fipronil  residues 
in  surfece  drinking  water  do  not  pose  an 
acute  risL 

ii.  Chronic  exposure  and  risk.  The 
exposure  estimate  for  surfece  water  is 
48.8  ppt  (54-day  average).  Based  on  a 
RfD  of  0.0002  (mg/kg/dayh'  and  water 
consumption  of  2  L/d  for  a  70  kg  adult 
(male)  and  of  1  L/d  for  a  10  kg  child  (1- 
6  years  old),  the  worst-case  estimates  of 
residues  in  drinking  water  (48.8  parts 
per  trillion  (ppt))  rMult  in  the  following 
exposiues:  Adidt  exposure  is  1.4  x  l(y* 
mg/kg/day  and  exposure  for  children  is 
4.9  X  10-*  mg/kg/day.  These  exposure 
values  correspond  to  0.7%  of  the  RfD  for 
adult  males  and  2.4%  of  the  RfD  for 
children  (1-6  years  old). 

3.  F)rom  non-dietary  exposure. 
Fipronil  is  curientiy  registered  for  use 
on  the  following  residential  non-food 
sites:  ant  and  cockroach  bait  traps 
ranging  from  0.01  to  0.05%  active 
ingredient;  and  flea  and  tick  control 
products  for  dogs  and  cats,  including  a 
pump  spray  (0.29%  RTU  (ready  to  use) 
and  a  9.7%  RTU  spot  treatment  in 
which  a  premeasured  small  amoimt  is 
applied  between  the  pet's  shoulder 
blades.  The  flea  and  tick  spray  use  is 
expected  to  result  in  the  highest 
exposure  of  fipronil  products.  Based  on 
the  high  MOE's  resulting  from  these 
uses  (see  below),  the  application  of 
small  amounts  between  the  pef  s 
shoulder  blades  was  not  addressed.  This 
use  is  expected  to  result  in  much  lower 
exposure  based  on  lower  duration  and 
a  considerably  smaller  area  being 
treated.  Expostue  from  the  use  of 
fipronil  in  self  contained  bait  stations  is 
also  expected  to  result  in  lower 
exposures  since  there  is  no  contact  with 
the  pesticide. 

i.  Acute  exposure  and  risk.  For 
incidental  non-dietary  (acute) 
exposures,  the  endpoint  selected  for 
acute  dietary  (oral)  assessments  is  used. 
The  NOEL  is  0.5  mg/kg/day.  The  MOE 
for  a  child/hand-to-mouth  exposure 


after  petting  a  wet  or  recentiy  treated  pet 
is  5,000  to  8.000. 

ii.  Chronic  exposure  and  risk.  Fipronil 
is  reportedly  strongly  bound  to  the  skin 
and  does  not  come  off  the  dog  once  dry. 
Therefore,  the  use  of  fipronil  products 
in  residential  sitiiations  is  not  expected 
to  result  in  chronic  exposures.  It  should 
be  noted  that  an  exposure  study 
assessing  exposures  resulting  from  Uie    - 
pet  uses  will  be  submitied  in  the  fell  of 
1997.  The  risk  assessment  may  be 
refined  at  that  time. 

iii.  Short-  and  intermediate-term 
exposure  and  risk.  Label  directions  on 
pet  care  products  state  that  applications 
of  fipronil  are  expected  to  occur  several 
times  per  year  in  residential  settings, 
resulting  in  acute  and  short-  and 
intermediate-term  exposures.  The 
endpoint  selected  for  short  and 
intermediate-term  non-occupational 
exposure  assessments  is  besed  on  the 
results  of  a  21-day  dermal  toxicity 
study.  The  systemic  toxicity  NOEL  is 
5.0  mg/kg/day.  The  MOE  for  applicators 
of  the  0.29%  ready-to-use  formulation 
on  dogs  and  cats  is  50.000.  The  MOE  for 
a  child/dermal  contact  v^th  a  wet  or 
recentiy  treated  pet  is  1,000  to  2,000. 

iv.  Qunulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Fipronil  is  structurally  similar  to  other 
members  of  the  pyrazole  class  of 
pesticides  (i.e.,  tebufenpyrad, 
P)rrazolynate,  benzofenap,  etc.).  Further, 
other  pesticides  may  have  common 
toxicity  endpoints  with  fipronil.  Section 
408(bM2)(D)(v)  requires  that,  when 
considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  expostue  data,  but  aliso  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  {>esticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particrdar 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
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ucdentandins  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  undwstanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  conunon 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticidea  w  to 
which  the  common  mechanism  ianias 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlilLely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fipronil  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  approach  based  on  a 
common  mechanism  of  toxicity,  fiprooil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fipronil  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  most  highly 
exposed  subgroup  (children  1-6  yean 
old),  the  calculated  MOE  value  is  160 
(the  reciprocal  of  the  sum  of  the 
reciprocal  food,  residential  and  water 
MOEs).  (The  MOE  is  167  for  food.  5,000 
for  residential  (oral)  and  20.000  for 
water).  This  aggregate  MOE  does  not 
exceed  the  HED's  level  of  concern  for 
acute  dietary  exposure. 

2.  Chronic  risk.  Based  on  the  available 
data  and  assiunptions  for  dietary/water/ 
residential  exposure  and  risk  estimates, 
the  population  group  estimated  to  be 
most  highly  exposed  is  children  (1-6 
years  old)  with  a  risk  estimate  from 
combined  sources  equaling  13.5%  of  the 
RfD  (11.1%  dietary  >  2.4%  water).  As 
previously  noted,  no  chronic  residential 
exposure  is  anticipated.  EPA  generally 


has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  fipronil  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  should  take  into  account 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposing.  Hqwever.  the  short 
and  intermediate  term  end  points  for 
fipronil  are  based  on  dermal  exposure, 
and  chronic  endpoints  are  based  on 
dietary  exposure.  The  two  exposure 
scenarios  use  different  toxicological  end 
points,  and  thus  are  not  comparable  in 
toxicological  terms.  At  the  present  time, 
EPA  does  not  know  how  to  aggregate 
dermal  and  oral  exposures  for  this 
chemical.  For  this  reason,  EPA  has  not 
developed  a  short  and  intermediate  term 
risk  assessment  for  fipronil.  Further,  as 
indicated  above,  when  viewed 
independently,  neither  oral  nor  dermal 
exposure  posed  a  risk  of  concern. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Based  on  the  Cancer  Peer  Review 
Committee  recommendation  that  the 
RfD  approach  be  used  to  quantify 
carcinogenicity,  a  quantitative  dietary 
cancer  risk  assessment  was  not 
performed.  Dietary  risk  concerns  due  to 
long-term  consumption  of  fipronil 
residues  are  adequately  addressed  by 
the  chronic  exposure  analysis  using  the 
RfD. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fipronil,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  a  two-generation 
reproduction  study  in  the  rat,  and  a 
developmental  neurotoxicity  study.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
The  developmental  neurotoxicity  study 
provided  further  information  about  the 
acute  and  chronic  neurotoxic  efiects 


during  prenatal  and  postnatal 
development. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  difiierent  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  efiiect  in  infants  or 
children  or  the  potency  or  unusual  toxk: 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  foctor. 

2.  FX^A  considerations.  EPA  has 
evaluated  the  chemical  fipronil  for 
FQPA  considerations.  The  following 
discussion  represents  the  information 
EPA  considered. 

i.  Developmental  toxicity  studies. 
Acceptable  prenatal  developmental 
toxicity  studies  in  rats  and  rabbits  have 
been  submitted  to  the  Agency,  meeting 
basic  data  requirements,  as  defined  for 
a  food-use  chemical  by  40  CFR  part  158. 

ii.  Reproductive  toxicity  study.  An 
acceptable  two-generation  reproduction 
study  in  rats  has  been  submitted  to  the 
Agency,  meeting  basic  data 
requirements,  as  defined  for  a  food-use 
chemical  by  40  CFR  part  158. 

iii.  Developmental  neurotoxicity 
study.  An  acceptable  developmental 
neurotoxicity  study  was  conducted  with 
fipronil  and  reviewed  bv  the  Agency. 

iv.  Pre-  and  post-natal  sensitivity. 
There  are  no  data  gaps  for  the 
assessment  of  the  effects  of  fipronil  on 
developing  animals  following  in  utero 
and/or  early  postnatal  exposure. 

V.  Conclusion.  The  available  data 
contained  evidence  of  increased 
sensitivity  of  rats  to  alterations  in 
functional  development  following  pre- 
and/or  postnatal  exposure  with  fipronil. 
Specifically,  in  a  developmental 
neurotoxicity  study  in  rats,  the 
developmental  and  developmental- 
neurotoxicity  NOEL  of  0.5  ppm  (0.05 
mg/kg/day)  was  lower  than  the  maternal 
toxicity  NOEL  of  10  ppm  (0.9  mg/kg/ 
day).  In  the  offspring,  decreased  pup 
weights,  increased  time  of  preputial 
separation  in  males,  and  increased 
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motor  activity  counts  in  female  pups 
were  observed  at  the  developmental 
LOEL  of  10  ppm  (0.9  mg/kg/day),  while 
maternal  toxicity  (decreased  body 
weight,  body  weight  gain,  and  food 
consumption)  was  observed  at  the 
maternal  LOEL  of  200  ppm  (15  mg/kg/ 
day). 

Previously  conducted  studies  with 
fipronil  did  not  identify  any  issues  of 
increased  sensitivity  in  the  fetuses  or 
pups  following  pre-  and/or  postnatal 
exposure.  In  the  prenatal  developmental 
toxicity  study  in  rats,  there  was  no 
evidence  of  developmental  toxicity  at 
the  highest  doses  tested  (20  mg/kg/day). 
Maternal  toxicity  (decreased  body 
weight  gain,  food  consumption  and/or 
water  consumption)  was  observed  at 
this  dose  (20  mg/kg/day)  with  the 
maternal  NOEL  established  at  4  mg/kg/ 
day.  In  the  prenatal  developmental 
toxicity  study  in  rabbits,  there  was  also 
no  evidence  of  developmental  toxicity 
at  the  highest  doses  tested  (1.0  mg/kg/ 
day).  Maternal  toxicity  (decreased  body 
weight  gain,  food  consumption  and/or 
water  consumption)  was  observed  at 
this  same  dose  (1.0  mg/kg/day)  and 
lower,  with  the  maternal  NOEL 
established  at  <  0.1  mg/kg/day. 

Additionally,  in  the  two-generation 
reproduction  study  in  rats,  offspring 
toxicity  was  observed  only  in  the 
presence  of  parental  toxicity.  The 
offspring  NOEL  was  30  ppm  (2.54-2.74 
mg/kg/day),  based  upon  clinical  signs  of 
toxicity,  decreased  litter  size,  decreased 
body  weights,  decreased  pre-  and 
postnatal  siirvival,  and  delays  in 
physical  development  at  the  LOEL  of 
300  ppm  (26.0-28.4  mg/kg/day).  In  the 
parental  animals,  reproductive  toxicity 
(reductions  in  mating  and  fertility)  was 
also  observed  at  the  30  ppm  dietary 
level.  The  systemic  NOEL  for  the 
parental  animals  was  3  ppm  (0.25-0.27 
mg/kg/day),  based  upon  increased 
weight  of  the  thyroid  gland  and  liver  in 
both  sexes,  decreased  weight  of  the 
pituitary  gland  in  the  fem^es,  and 
increased  incidence  of  thyroid  follicular 
epithelial  hypertrophy  in  the  females  at 
the  LOEL  of  30  ppm. 

In  considering  whether  additional 
tmcertainty  fectors  were  needed  to 
protect  children,  EPA  noted  that  the 
developmental  neurotoxicity  NOEL  of 
0.05  mg/kg/day,  when  adjusted  for  1% 
dermal  absorption,  yields  an  equivalent 
NOEL  of  5  mg/kg/day,  the  value 
established  as  the  systemic  NOEL  in  the 
21-day  dermal  study  in  rabbits.  This 
value  was  selected  for  use  in  the  short 
term  and  intermediate  risk  assessment 
calculations  for  fipronil.  The  NOEL 
used  for  the  RfD  ralculation  was  0.019 
mg/kg/day  frt)m  the  combined  chronic 
toxicity-carcinogenicity  study  in  the  rat. 


a  value  that  is  even  lower  than  the 
NOEL  used  for  short-  and  intermediate- 
term  exposure.  Therefore,  it  was 
concluded  that  the  risk  assessment 
calciilations  as  defined,  will  provide 
adequate  protection  for  sensitive 
subpopulations,  including  infents  and 
children.  The  Committee  determined 
that  the  third  imcertainty  fector  in  the 
risk  assessment  of  fipronil,  under  the 
provisions  of  the  FQ^A  mandate  to 
ensure  the  protection  of  infents  and 
children,  was  not  warranted  for  chronic 
or  less  than  life  time  exposure  and 
could  be  removed. 

EPA  believes  that  reliable  data 
support  using  the  hundredfold  margin/ 
fector,  rather  than  the  thousandfold 
margin/fector,  when  EPA  has  a 
complete  data  base  imder  existing 
guidelines,  and  when  the  severity  of  the 
effect  in  infents  or  children,  the  potency 
or  imusual  toxic  properties  of  a 
compound,  or  the  quality  of  the 
exposure  data  do  not  raise  concerns 
regarding  the  adequacy  of  the  tenfold 
margin/fector. 

For  the  reasons  outlined  above,  EPA 
has  determined  there  is  a  reasonable 
certainty  that  no  harm  vtiW  result  to 
infents  and  children  from  aggregate 
exposure  to  residues  of  fipronil 
following  its  use  on  field  com  and  other 
uses  registered  to  date. 

in.  Other  Considerations 

A.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inert  ingredients)  "may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occurring  estrogen,  or  such  other 
endocrine  effect..."  The  Agency  is 
currently  working  with  interested 
stakeholders,  induding  other 
govenmient  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  prc^ram.  Congress  has 
allowed  3  years  from  the  passage  of 
FQPA  (August  3,  1999)  to  Implement 
this  program.  At  that  time,  EPA  may 
require  further  testing  of  this  active 
ingredient  and  end  use  products  for 
endocrine  disrupter  efiects. 

B.  Metabolism  In  Plants  and  Animals 

EPA  considers  the  nature  of  the 
residue  in  com  to  be  imderstood. 
Fipronil  is  metabolized  by:  (1) 
hydrolysis  to  the  amide  (RPA  200766) 
with  further  hydrolysis  to  the  carboxylic 
acid  (RPA  200761)  or  (2)  oxidation  to 
the  sulfohe  MB  46136.  The  EPA 
Metabolism  Committee  has  concluded 


that  the  residues  of  concern  for  the 
tolerance  expression  and  dietary  risk 
assessment  in  com  and  animal  RACs  are 
fipronil.  MB  46136,  and  MB  45950. 

C.  Analytical  Enforcement  Methodology 

Analytical  methodology  suitable  for 
the  enforcement  of  the  proposed 
tolerance  is  available.  For  com  RACs, 
the  registrant  has  submitted  a  proposed 
analjrtical  enforcement  method  which 
measures  the  parent  and  its  metabolites 
(MB  45950,  and  MB  46136)  in  a  single 
chromatographic  separation  using  GC 
with  ECD.  The  limit  of  quantiution' 
(LOQ)  for  each  compound  is  0.01  ppm 
in  grain  and  0.02  ppm  in  forage  and 
fodder.  This  method  has  undergone  a 
successful  Petition  Method  Validation 
(PMV). 

For  animal  RACs,  the  registrant  has 
submitted  a  proposed  analytical 
enforcement  method  which  measiuvs 
the  parent  and  its  metabolites  (MB 
45950  and  MB  46136)  in  a  single 
chromatographic  separation  using  GC 
with  ECD.  The  LOQ  of  catUe,  goat,  horse 
and  sheep  for  each  compound  is  <  0.02 
ppm.  This  method  has  also  ^ndetgone 
a  successful  PMV. 

D.  Magnitude  of  Residues 

As  a  result  of  this  use,  residues  of 
fipronil  are  not  expected  to  exceed  the 
following  levels: 


com,  field,  grain  0.02  ppm 

com,  fiekj,  stover 0.30  ppm 

com,  fieid,  forage 0.15  ppm 

Secondary  residues  in  animal 
commodities  from  this  proposed  use  on 
com  are  not  expected  to  exceed  the 
following  levels: 


Eggs „ _, 

Fat  of  cattte,  goat,  horse  aiid 

Hog  Fat — . 

Hog  Liver  

Hog  Meat  Byproducts  (exoepi 

Hog  Meat  

Milk,  fat  (reflecting  0.06  ppm  in 

wt>ole  milk)  

Uver  of  cattte,  goat,  horse  and 

sheep  

Meat  Byproducts  (except  iver) 

of  cattle,  goal,  horse  and 


Me^  of  cattle,  goat,  horse  and 

sneep .»....»»..„...„.»»»... 

Poultiy  Fal  .......... ............ 

Poultry  (Meat 


0.03  ppm 

0.40  ppm 
0.04  ppm 
0.02  ppm 

0.01  ppm 
0.01  ppm 

1.50  ppm 

0.10  ppm 

0.04  ppm 

0.04  ppm 
0.05  ppm 
0.02  ppm 
0.02  ppm 


Poultry  Meat  Byproducts  

E.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  MRLs  established  for  fipronil 
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in/oQ  corn  and  animal  RACs.  Therefore, 
DO  compatibility  problems  exist. 

P.  Rotationa}  Crop  Restrictions ' 

The  rotational  crop  restrictions 
specified  on  the  labels  (1  month  for 
leafy  vegetables.  5  months  for  root 
crops,  12  months  for  small  grains  and 
all  other  crops)  are  supported  by  the 
results  of  the  confined  rotatioiial  crop 
study. 

IV.  ConclaBion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  the  insecticide 
fipronil  (5-amino-l-[2.6-dichloro-4- 
(trifluoromethyl)phenyll-4-({lfl,S)- 
(trifluoromethyl)sulfinyl]-lH-pyTazole- 
3-cartK)nitrile)  and  its  metabolites  MB 
46136  (5-amino-l-l2,6-dichloro-4- 
(trifluoromethy  1  )pheny  1  )-4- 
[(tzifluoromethyl)  sulfonyI)-lH- 
pynaole-3-caibonitrile)  and  MB  45950 
(5-amino- 1  -  [  2 ,6-dichloro-4- 
(trifluoromethyl)  phenyl)-4- 
((trifluoromethyl)thiol-lH-pyrazoIe-3- 
carbooitrile)  in  or  on  the  following 
items  at  the  levels  specified: 


CorTNnodity 


Com,  fieW,  grain  ..^...„... ...... 

Com,  liekl.  stover 

Com.  lieid,  forage 

Egos 

Fat  d  cattle,  goat,  horse  and 

sheep 

Hog  tat 

Hog  Iver „. 

Hog  meal  byproducts  (except 

Nveri  ■...•»«Ma.«.M*..M*M.*«...M«.».. 
Hog  meat  — .._.__»..«»».._ 
Liver  of  eallle.  goat,  horse  and 

sheep 

Meat  byproducts  (except  liver) 

of  c^Ue,  goat,  horse  and 

sheep _ 

Meat  of  catde.  goat,  horse  and 

sheep _ 

MiN(,  fat  (reflecting  0.06  ppm  In 

wttoie  milk)  

Pouttry  tat 

Pouftry  meat  ...„ 

PouNry  meai  t>yproducts 


Tolerances 
(in  parts  per 
mtttion) 


0.02 
0.30 
0.15 
0.03 

0.40 
0.04 
0.02 

0.01 
0.01 

0.10 


0.04 

0.04 

1.50 
0.05 

ao2 

0.02 


V.  Objectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 


law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjxistments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26,  1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OFF  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  U 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fad;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  pari  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submiaaions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300587)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  pap^ 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Kesources  and  Servioes 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
direcUy  to  EPA  at: 

opp-aocketOepamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  otficial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  wiil  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments    . 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
begiiming  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  imder  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  R  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045. 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
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408(d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  Advocacy  of  the 
Small  Business  Administration. 

VIIL  Snbaniasion  to  Congress  and  the 
General  Accounting  OfBce 

Under  5  U.S.C.  801(aMl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  nde  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

List  of  Sul^ects  in  40  CFR  Part  180 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14. 1997. 

Stephen  L.  Johnson, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatfaoiity :  21  U.S.C.  346a  and  371. 

2.  Fy  adding  a  new  §  180.517  to  read 
as  follows: 

1180.517    FipronN:toiarancaaforreeidue8. 

(a)  General.  Therefore,  tolerances  are 
established  for  combined  residues  of  the 
insecticide  fipronil,  (5-amlno-l-[2,6- 
dichloro-4-(trifluoromethyl)phenyl]-4- 
I(li?.S)-{trifluoromediyl)8ulfinyl]-lH- 
pyrazole-3-carbonitrile)  and  its 
metabolites  5-amino-l-[2.6-dichloro-4- 
(trifluoromethyl)phenyl]-4- 
((trifluoromethyl)  sulfonylj-lH- 
pyTazole-3-carbonitrile  and  5-amino-l- 
[2.6-dichloro-4-(trifluoromethyl) 
phenyl]-4-[(trifluoromethyl)thio]-lH- 


pyTazole-3-carbonitriIe  in  or  on  the 
following  items  at  the  levels  specified: 


Parts 

Commodity 

per  mil- 

lion 

Com,  field,  grain „ 

0.02 

Com.  field,  stover 

0.30 

Com.  field,  forage  _ 

0.15 

Eggs 

003 

Fat  of  caWe.  goat,  horse  and  sheep 

0.40 

Hog  Fat 

004 

Hog  Liver „ 

ao2 

Hog  Meat  „ „ 

0.01 

Hog  Meat  Byproducts  (except  liver) 

0.01 

Liver   of   cattle,    goat,   horse   and 

0.10 

sheep. 

Milk,    fat   (reflecting   0.05  ppm   in 

1.50 

whole  miNc). 

Meat   Byproducts  (except  liver)  of 

0.04 

cattle,  goat,  horse  and  sheep. 

Meat   of   cattle,   goat,   horse   and 

0.04 

sheep. 

Poultry  Fat  ....„ 

0.05 

Poultry  Meat „ 

0.02 

Pouftry  Meat  Byproducts 

0.02 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

[FR  Doc.  97-30949  Filed  11-25-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-3006W;  FRL-5751-1] 
RIN2070-AB78 

Tebufenozide;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
tebufenozide  in  or  on  sugarcane.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  imder 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
sugarcane.  This  regtdation  establishes  a 
maximum  permissible  level  for  residues 
of  tebufenozide  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  ^  revoked  on  December 
31. 1998. 


DATES:  This  regulation  is  effective 
November  26. 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  laefore  January  26, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300569J, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Enviromnental  Protection 
Agency.  Rm,  M3708.  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  ydth  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300569],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  Crystal  Mall  #2, 
1921  Jefierson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov. 

Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  5.1/6.1  file  format  or 
ASCn  file  format  All  copies  of    ' 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300569].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  request  on  this 
rule  may  be  filed  online  at  many  Fednal 
Depository  Libraries. 
FOR  FURTHER  MFORMATNM  CONTACT:  By 
mail:  David  Deegan,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Enviroimiental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  CM  «2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA.  (703)  308-9358,  e-mail: 
deegan.dave9epamail.epa.gov. 
SUPPLBBNTARY  MFORMATKM:  EPA,  (m 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  die  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C  346a(e)  and  n)(6).  is  establishing 
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a  tolerance  for  residues  of  the 
insecticide  tebufenozide,  in  or  on 
sugarcane  at  0.3  part  per  million  (ppm). 
This  tolerance  will  expire  and  be 
revoked  on  December  31.  1998.  EPA 
will  publish  a  dociunent  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3. 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(RFRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  efiiect         « 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  mil 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiire.  Section 
408(b)(2MC)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ."      

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 


requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  irom  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA.  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for        

Tebufenozide  on  Sugarcane  and  FFDCA 
Tolerances 

On  March  27, 1997,  EPA  received  a 
request  from  the  Louisiana  Department 
of  Agriculture  and  Forestry,  requesting 
that  EPA  authorize  emergency  use  of 
tebufenozide  (Confirm  2F  Agric\ilt\iral 
Insecticide,  EPA  Registration  No.  707- 
238,  registered  by  Rohm  and  Haas  Co.) 
on  sugarcane  to  control  sugarcane  borer, 
under  provisions  of  section  18  of  FIFRA. 
Louisiana's  request  for  this  pesticide  use 
asserted  that  the  population  of 
sugarcane  borer  has  chronically  attained 
levels  that  can  inflict  significant  damage 
to  the  sugarcane  crop.  In  the  past  the 
preferred  method  of  control  had  been 
with  the  chemical  azinphos-methyl. 
However,  due  to  large-scale  fish  kills 
which  have  resulted  from  use  of 
azinphos-methyl,  EPA  has  restricted 
that  chemical's  use.  Although  Louisiana 
describes  their  efforts  to  develop  an 
integrated  pest  management  program  to 
control  sugarcane  borer,  they  still 
require  use  of  chemicals  for  this 
program  to  succeed.  The  state  requested 
use  of  tebufenozide  on  up  to  60,000 
acres  of  sugarcane,  at  application  rates 
of  0.12  lbs.  active  ingredient  per^cre, 
per  application,  with  a  maximum  of  two 
applications  allowed  during  the  use 
season  of  )ime  15  -  September  15, 1997- 
This  use  was  also  requested  and 
authorized  by  EPA  during  the  growing 
season  of  1996.  EPA  allowed  the 
Louisiana  Department  of  Agriculture 
and  Forestry  to  exercise  its  authority  to 
authorize  the  use  of  tebufenozide  on 
sugarcane  for  control  of  sugarcane  borer 
in  Louisiana  under  crisis  provisions  of 
section  18,  described  in  40  CFR  166.40- 
160.53,  on  June  13.  1997. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
tebufenozide  in  or  on  sugarcane.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  secfion  408(b)(2), 


and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(I)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful.  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  be  revoked  on  December  31, 
1998,  under  FFDCA  section  408(1)(5),  . 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  sugarcane 
after  that  date  will  not  be  imlawful. 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  tebufenozide  meets  EPA's 
registration  requirements  for  use  on 
sugarcane  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
n'A  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
tebufenozide  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Louisiana  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  tebufenozide,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday,  November  26.  1997  /  Rules  and  Regulations  62981 


A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  efiiects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  bctor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  aa 
infrmts  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  fector 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
(%)  or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly. 
EPA  finds  MOEs  lower  than  100  to  be 
imacceptable.  This  100- fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  fector. 

Lifetime  fseding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 


2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  fitim  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risl^assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dnmal  and  inhalation 
exposure  which  could  result,  for 
example,  frtim  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typiodly  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  bom  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assiue  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  irom  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 


Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  mAnn<»r 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infents  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure. 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surfece  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  viae  in  gardens,  layms,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
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significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants)  was  not  regionally 
based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Saiiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  tebufanozide  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
tebufenozide  on  sugarcane  at  0.3  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  ToxJcological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  tebufenozide  are 
discussed  below. 


1.  Acute  toxicity.  No  acute  dietary  risk 
endpoint  was  identified  by  EPA,  and  is 
not  of  concern  in  this  risk  assessment 

2.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  tebufenozide  at 
0.018  milligrams/kilogram/ day  (mg/kg/ 
day).  This  RfD  is  based  on  a  1-year 
feeding  study  in  dogs  with  a  NOEL  of 
1.8  mg/kg/ day.  An  uncertainty  factor  of 
100  was  used  to  account  for  both  the 
interspecies  extrapolation  and 
intraspecies  variability.  The  LEL  of  8.7 
mg/kg/day  was  based  on  hematopoietic 
findings  (decreased  red  blood  cells, 
hematocrit,  hemoglobin  levels,  and 
increased  heinz  bodies,  MCV,  MCH, 
reticulocytes,  and  platelets). 

3.  Carcinogenicity.  Tebufenozide  has 
been  classified  as  a  Group  E,  "no 
evidence  of  carcinogenicity  for 
humans,"  chemical  by  EPA. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.482)  for  the  residues  of 
tebufenozide,  in  or  on  a  variety  of  raw 
agricultiurd  commodities.  The  residue 
of  concern  in  sugarcane  is  the  parent 
compound,  tebufenozide  per  se,  as 
specified  in  40  CFR  180.482.  A 
permanent  tolerance  is  established  for 
the  residues  of  tebufenozide  in/on 
walnuts  at  0.1  ppm  and  a  time- limited 
tolerance  in/on  peppers  at  0.5  ppm.  A 
permanent  tolerance  at  1.0  ppm  has  also 
previously  been  established  for 
imported  apples.  EPA  has  recendy  taken 
actions  to  establish  time-limited 
tolerances  in  connection  with  section  18 
uses  on  domestic  apples  (and  time- 


limited  tolerances  on  associated  animal 
commodities),  on  cottonseed  at  0.2  ppm, 
leafy  vegetables  (except  Prassica)  at  5.0 
ppm,  Brassica  (cole)  leafy  vegetables  at 
5.0  ppm.  sugar  beets  at  0.3  ppm,  and 
tximip  tops  at  5.0  ppm.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
tebufenozide  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  Since  an 
acute  dietary  endpoint  has  not  been 
identified  in  EPA's  toxicology  database, 
an  assessment  of  acute  dietary  risk  was 
not  conducted  for  this  Section  18 
request. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  exposure  assessment, 
EPA  has  made  very  conservative 
assumptions  ~  100%  of  sugarcane  and 
all  other  commodities  having 
tebufenozide  tolerances  will  contain 
tebufenozide  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance  -  which  result  in  an 
overestimate  of  human  dietary 
exposure.  Thus,  in  m^ng  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposiue  assessment.  The  existing 
tebufenozide  tolerances  (published, 
pending,  and  including  the  necessary 
section  18  tolerances)  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  eqidvalent 
to  the  following  percentages  of  the  RfD: 


Population  Subgroup                              1 

TMRCfacd  (mg/kg/day) 

%RfD 

U.S.  Poputafcn  -  48  States — 

Nursing  Infants  (<1  year  oW) 

hton-Nursing  Infants  (<1  year  oU)       _ 

ChiWreo  (1-6  years  oid)  .    .,_ 

CtMhIren  (7-12  years  oU)  ....    

Non-Hispanic  Blacks  

Noo-ftepamc  Others  ~.... 

Western  Region _... 

0.005616  ..._        ~                

X).007384            

0.014348  ._    ...       

0.010646  ~ — 

0.007595  .„ 

0.006063  ~.                -... 

31% 
41% 
80% 
50% 
42% 
34% 

0.007358  _ 

41% 

0.006033  „ - 

34% 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  States):  (2)  those 
for  in&nts  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  States). 

For  chronic  dietary  risk  to 
tebufenozide,  the  population  subgroup 
with  the  largest  percentage  of  the  RfD 
occupied  is  non-nursing  infants  (<1  year 
old)  at  80%  of  the  RfDs. 


2.  Prom  drinking  water.  Submitted 
environmental  fate  studies  suggest  that 
tebufenozide  is  moderately  persistent  to 
persistent  and  mobile;  thus, 
tebufenozide  could  potentially  leach  to 
ground  water  and  runoff  to  surface 
water  under  certain  environmental 
conditions.  There  is  no  established 
Maximum  Contaminant  Level  (MCL)  for 
residues  of  tebufenozide  in  drinking 
water.  No  drinking  water  Health 
Advisories  have  been  issued  for 
tebufenozide.  There  is  no  entry  for 


tebufenozide  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  734-12- 
92-001,  September  1992). 

Quvnic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
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a  pesticide.  In  developing  the  hounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  firom  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  tebufenozide  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  dociunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposiues  associated  with 
tebufenozide  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

3.  From  non-dietary  exposure. 
Tebuiisnozide  is  not  cuirendy  registered 
for  any  indoor  or  outdoor  residential 
uses;  therefore,  no  non-dietary 
residential  exposure  is  anticipated. 

4.  Cumu/ativie  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cimiulative 
effiacts  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicify,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicify  and  conducting  cimiulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicify  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicify  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particidar 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 


scientific- principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicify  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  imderstanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  nuy  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  imlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activify  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activify 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicify  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
aunulative  risk  approach  based  on  a 
common  mechanism  of  toxicify, 
t^ufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicify  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  the  TMRC 
exposure  assimiptions  described  above, 
EPA  has  concluded  that  aggregate 
exposiire  to  tebufenozide  from  food  will 
utilize  31%  of  the  RfD  for  Uie  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  infants  or  children,  which  is 
discussed  below.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
tebufenozide  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
EPA  does  not  expect  the  aggregate 
exposure  to  exce«d  100%  of  the  RfD. 
Since  there  are  no  non-dietary  non- 
occupational exposure  scenarios  for 
tebufenozide,  there  are  no  additional 


exposure  from  those  routes.  EPA 
concludes  that  there  is  a  reasonable 
certainfy  that  no  harm  will  result  from 
^Sgi'^afe  exposvire  to  tebufenozide 

residues. 

2.  Short-  and  intermediate-term  risk. 
Since  there  were  no  toxicify  endpoints 
identified  by  the  TES  Committee  for 
tebufenozide  and  no  indoor/outdoor 
residential  uses,  no  short-  or 
intermediate-term  risk  assessment  was 
required. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Since  tebufenozide  has  been  classified 
as  a  Group  E  chemical,  "no  evidence  of 
carcinogenicify  for  humans,"  no  cancer 
risk  assessment  was  required. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  n^nfl—ing  the 
potential  for  additional  sensitivify  of 
infants  and  children  to  residues  of 
tebufanozide,  EPA  considered  data  from 
developmental  toxicify  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  This  is 
generally  the  case  -  edit  if  different 
studies.  The  developmental  toxicify 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  from  pesticide  exposure 
during  prenatal  development  to  one  or  - 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  the  p>esticide  on  the 
reproductive  capabilify  of  mating 
animals  and  data  on  systemic  toxicify. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safafy  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicify  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safefy  will  be  safe  for  infants  and 
childrnL  Margins  of  safafy  are 
incorporated  into  EPA  risk  assessments 
either  direcUy  through  use  of  a  MGE 
analysis  or  through  using  uncertainfy 
(safefy)  factors  in  calctilating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  date 
support  using  the  standard  MGE  and 
imcertainfy  factor  (usually  100  for 
combined  inter-  and  intra-species 
variabilify))  and  not  the  additional 
tenfold  MOE/uncertainfy  fector  when 
EPA  has  a  complete  date  base  under 
existing  guidelines  and  when  the 
severify  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safefy  factor. 
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ii.  Developmental  toxicity  studies  — 
a.  Rats.  In  the  developmental  toxicity 
study  in  rats,  the  maternal  (systemic) 
NOEL  was  250  mg/kg/day.  The  LOEL 
was  1,000  mg/kg/day,  based  on 
decreased  body  weight  and  food  , 
consumption.  The  developmental  (pup) 
NOEL  was  >1.000  mc/kg/day  (HDT). 

b.  Rabbits.  lit  the  developmental 
toxicity  study  in  rabbits,  the  maternal 
and  developmental  NOELs  were  >1,000 
mg/Wday  (HDT). 

c.  Pre-Natal  Sensitivity.  EPA  has 
concluded  that  the  developmental 
NOELs  of  >1 ,000  mg/kg/day  (HDT)  from 
the  developmental  toxicity  studies  in 
rats  and  rabbits  demonstrate  that  there 
is  no  developmental  (prenatal)  toxicity 
present  for  tebufenozide.  Additionally, 
these  developmental  NOELs  are  greater 
than  500- fold  higher  than  the  NOEL  of 
1.8  mg/kg/day  from  the  1-year  feeding 
study  in  dogs  which  was  the  basis  of  the 
Rfl). 

iii.  Reproductive  toxicity  study  — 
Alts.  In  the  multigeneration 
reproductive  toxicity  study  in  rats,  the 
parental  (systemic)  NOEL  was  0.85  mg/ 
kg/ day.  Splenic  pigmentation  changes 
and  extramedullary  hematopoiesis 
occurred  at  the  LOEL  of  12.1  mg/kg/day 
(male,  female:  Fo.  Fi).  In  addition  to 
these  effects,  decreased  body  weight 
gain  and  food  consumption  occiured  at 
171.1  mg/kg/day.  The  reproductive 
(pup)  NOEL  was  125  mg/kg/day.  The 
reproductive  LOEL  of  171.1  mg/kg/day, 
baaed  on  a  slight  increase  in  the  number 
of  pregnant  females  that  either  did  not 
deliver  or  had  difficulty  and  had  to  be 
sacrificed  (F|).  Additionally  at  the 
LOGL,  in  Fi  dams,  the  length  of 
gestation  increased  and  implantation 
sites  decreased  significantly.  Finally, 
the  number  of  pups  per  litter  decreased 
on  Lactation  Day  (LO)  4  to  90%  of  the 
controls  for  the  Fi  and  on  LD's  0  and  4 
to  80%  for  the  second  generation. 

iv.  Pre-  and  post-natal  sensitivity.  In 
the  reproductive  toxicity  study  in  rats, 
the  reproductive  NOEL  (12.1  mg/kg/ 
day)  is  14-fold  higher  than  the  parental 
NOEL  (0.85  mg/lc^day)  and  indicates 
that  post-natal  toxicity  in  the 
reproductive  studies  occurs  only  in  the 
presence  of  significant  parental  toxicity. 
These  developmental  and  reproductive 
studies  indicate  that  tebufenozide  does 
not  have  additional  post-natal 
sensitivity  for  infants  and  children  in 
comparison  to  other  exposed  groups. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  HED  has  concluded 
that  the  percentage  of  the  RfD  that  will 
be  utilized  by  dietary  (food  only) 
exposure  to  residues  of  tebufenozide 
ranges  from  41%  for  nursing  infants  (< 
1  year  old)  up  to  80%  for  non-nursing 


infants  (<  1  year  old).  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RiD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  tebufenozide  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  tebufenozide 
residues. 

V.  Other  Conaideratioiis 


Conunodfty 

Parts  per  million 

sugar,  refined 

sugar  cane  molasses 

0.01 
0.35 

Based  on  the  summary  data  provided, 
residues  of  tebufenozide  in  ruminant 
commodities  (cattle,  sheep,  horse,  and 
goat)  will  not  exceed  the  levels 
established  for  the  use  of  tebufenozide 
on  apples. 

There  are  no  potiltry  or  swine  feed 
items  associated  with  these  uses; 
consequently  secondary  residues  of 
tebufenozide  are  not  expected  in  poultry 
or  swine  commodities. 


A.  Metabolism  In  Plants  and  Animals         jy  international  Residue  UmiU 

The  metabolism  of  tebufenozide  in/on 
plants  is  adequately  underatood.  The 
residue  of  concern  is  the  parent 
compound,  tebufenozide  per  se,  as 
specified  in  40  CFR  180.482. 

The  metabolism  of  tebufenozide  in 
animals  is  not  adequately  imderstood. 
However,  for  the  purpose  of  this  section 
18  exemption  only,  tPh  considers  the 
residue  of  concern  to  be  the  parent 
compound,  tebufenozide  per  se. 


B.  Analytical  Enforcement  A4ethodology 

The  HPLC/UV  analytical  method,  TR 
34-94-38  is  adequate  to  detect  residues 
of  the  parent  compound  in  sugarcane  to 
support  this  section  18  request.  There  is 
also  an  available  extraction  and  CC/MS 
confirmatory  technique  described  in  the 
Rohm  and  Haas  rice  metabolism  study. 

There  are  no  analytical  methods 
available  to  the  Agency,  at  this  time,  to 
detect  secondary  residues  in  animal 
matrices  likely  as  a  result  of  the 
proposed  use.  '   > 

C.  h4agnitude  of  Residues 

Residues  of  tebtifenozide  per  se  are 
not  expected  to  exceed  the  following 
levels  as  a  result  of  this  section  18  use: 


Commodity 

Parts  per  milNon 

sugarcane  

0.3 

A  time-limited  tolerance  for  the 
residues  of  tebufenozide  per  se  should 
be  established  at  this  level. 

The  summation  of  a  sugarcane 
processing  study  submitted  with  this 
action  indicates  that  residues  of 
tebufenozide  do  not  concentrate  in 
sugarcane  refined  sugar  (0.03x)  or 
molasses  (l.lx).  Thus,  tolerances  for  the 
residues  of  tebufenozide  per  se  are  not 
needed  on  these  commodities.  However, 
the  following  levels  were  used  for  the 
DRES  analysis  which  EPA  performed: 


There  are  currently  no  CX)DEX, 
Canadian,  or  Mexican  listings  for 
tebufenozide  residues,  therefore  there 
are  no  harmonization  issues  for  this 
action. 

E.  Rotational  Crop  Restrictions 

Sugarcane  is  not  rotated  to  other 
crops,  therefore  a  discussion  of 
rotational  crop  restrictions  is  not 
germane  to  this  action. 

VI.  CoBclosion 

Therefore,  the  tolerance  is  established 
for  residues  of  tebufenozide  in 
sugarcane  at  0.3  ppm. 

Vn.  Objectioiis  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (I)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  ciurently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  peraon  may,  by  January  26, 1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regiilation  deemed  objectionable  and  the 


Federal  Register  /  Vol.  62.  No.  228  /  Wednesday.  November  26.  1997  /  Rules  and  Regulations  62985 


grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  me 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Record  and  Electronic 
Ss 


EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300567]  (including  any 
conunents  and  data  submitted 
electronically).  A  public  veraion  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  infonnation 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resotut:es  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 


opp-docketOepamaiLepa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryjption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  tlw  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent 


K.  Regulatory . 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and, 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  tmder  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
considtation  as  specified  by  &cecutive 
Order  12875,  entitled  Knhannng  the 
Intergovernmental  Partnerahip  (58  FR 
58093,  October  28. 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Enviromnental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408  (d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 


Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  acations  published  on  May  4. 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  CongrBss  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  nde  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  Genoal 
Accounting  Office  prior  to  publication 
of  this  nile  in  today's  Federal  Regtster. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

list  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultinal  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  10, 1997. 

JaineaJmwB, 

Acting  Director,  Begistration  Diviuon,  Office 

of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  fallows: 

PART180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antbority :  21  U.S.C.  346a  and  371. 

2.  In  §  180.482(b).  by  adding 
alphabetically  the  following  entry  to  the 
table: 

{  180.482  Tabufeitozkie;  tolerances  (or 


(b)« 


Commodity 

Parts  per  million 

ExpiratiorVRevocation  Date 

•             • 
Sugarcane  „ „ 

•                           • 

•  •             • 

0.03 

•  •              • 

Decemt>er3l,  1998 
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(FR  Doc.  97-31100  Fil«d  11-25-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt180 
(OPf^-a00668;  Fra.-S790-fl) 
faM2070-AB7S 


Totoranccs  tor 


HsxytMazox;  r»illcld» 
EfiMf^"^^  Exwnptioos 


AOBICY:  EnyironnmnUl  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  hexythiazox  (tran»-5-(4- 
chlorophenyl)  -N-cyclohexyl-4-methyl- 
2-  oxothiazolidine-3-caiboxamide)  and 
its  metabolites  containing  the  (4- 
chlocophenyl)-4-methyI  in  or  on  cotton, 
undelinted  seed,  and  cotton  gin 
byproducts.  This  action  is  in  response  to 
Q'A's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  cotton  in  California.  This 
regulation  establishes  a  maximum 
permissible  level  for  residues  of 
hexythiazox  in  this  food  commodity 
pursuant  to  section  408(11(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  be  revoked  on  October 
1, 1998. 

DATES:  This  regulation  is  efEsctive 
November  26,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26,  1996. 

A00RC88E8:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300568J, 
must  be  submitted  to:  Hearing  desk 
(1900),  Environmental  Protection 
Agency,  Rm.  Kf3708.  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanjring  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 


filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300568),  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  EKvision  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  «2, 1921 
Jefiiarson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Copies  of 
objections  and  hq^ring  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WtmiPerfBct  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300568].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  RIRTHER  MPOfMATKM  OONTACT:  By 
mail:  David  Deegan.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  «2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA,  (703)  308-9358,  e-mail: 
deegan.daveOepamail.epa.gov. 
SUPPtaiENTARY  MFCMMATION:  EPA,  on 
its  o%vn  initiative,  pursuant  to  section 
406(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  combined  residues  of  the 
insecticide  hexythiazox  (trans-5-  (4- 
chlorophenyl)  -N-cyclohexyl-4-methyl- 
2-  oxothiazolidine-3-carboxamide)  and 
its  metabolites  containing  the  (4- 
chlorophenyl)-4-methyl.  in  or  on  cotton, 
undelinted  seed  at  0.1  part  per  million; 
and  on  cotton  gin  byproducts  at  2.0  part 
per  million  (ppm).  Tliis  tolerance  will 
expire  and  be  revoked  on  October  1, 
1998.  EPA  will  publish  a  dociunent  in 
the  Federal  Rrgistwr  to  remove  the 
revoked  tolerance  bom  the  Code  of 
Federal  Regulations. 


I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFTRA).  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procediues. 
These  activities  are  described  below  and 
disoissed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  Mdth  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13. 
1996)(FRI>-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(iiJ  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  expfMures  for  which  there  in 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiure.  Section 
408(bX2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  vrill  result  to 
infents  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA.  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
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requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  vmder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  vrithout 
providing  notice  or  period  for  public 
conmient. 

Because  decisions  on  section  18- 
reiated  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerances  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 


n.  Emergency  Exemption  for 
hexythiazox  on  Cotton  and  FFDCA 
Tolerances 

The  state  of  California  submitted  a 
request  to  EPA  on  April  1,  1997  for  a 
specific  exemption  from  the 
requirements  of  FIFRA,  allowed  imder 
provisions  of  section  18  nf  FIFRA,  for 
the  emergency  use  of  hexythiazox  on 
cotton  to  control  various  spider  mites 
(strawberry  spider  mite  Tetmnychus 
tuiiestani.  twospotted  spider  mite  T. 
tXTticae,  Pacific  spider  mite  T.  pacificus, 
carmine  spider  mite  T.  cmabarinus). 
The  state  contended  that  an  emergency 
condition  was  likely  to  develop  during 
the  1997  growing  season,  due  to 
conditions  which  have  developed  over 
the  past  several  years  favoring  spider 
mite  infestations  on  cotton.  The  state's 
request  detailed  the  lack  of  elective 
non-chemical  control  measures  for  this 
pest.  Additionally,  three  of  the  four  mite 
species  have  been  shown  to  have 
developed  resistance  to  alternative 
registered  chemicals.  Spider  mites 
attack  plants  primarily  as  foliage 
feeders.  This  action  reduces  plant  vigor 
and  growth,  which  can  lead  to  reduced 
yields  and/or  nonproductive  crops. 
Duxing  the  last  several  years,  wetter 
than  normal  conditions  have  resulted  in 
more  vegetation  outside  the  irrigated 
cotton  fields.  This  habitat  has  supported 
larger  numbers  of  plant  bugs,  including 
mites,  which  have  inflicted  increased 
losses  on  cotton  fields.  On  May  29, 1997 
EPA  allowed  the  state  to  invoke  it's 
crisis  authority  under  FIFRA  section  18 
for  the  use  of  hexythiazox  on  cotton  for 
control  of  spider  mites  in  California. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
hexythiazox  in  or  on  cotton.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 


decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
wnergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportimity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  be  revoked  on  October  1, 
1998,  under  FFDCA  section  408(1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  cotton, 
undelinted  seed,  and  cotton  gin 
bjrproducts  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  was 
applied  in  a  manner  that  was  lawfiil 
under  FIFRA  while  these  tolerances 
were  in  effect.  EPA  will  take  action  to 
revoke  this  tolerance  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  imder  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  hexythiazox  meets  EPA's 
registration  requirements  for  use  on 
cotton  or  whether  a  permanent  tolerance 
for  this  use  would  be  appropriate. 
Under  these  circimistances,  EPA  does 
not  believe  that  this  tolerance  serves  as 
a  basis  for  registration  of  hexythiazox  by 
a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
tolerance  serve  as  the  basis  for  any  State 
other  than  California  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  hexythiazox,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 


in.Risk 
Findings 


it  and  Statutory 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  frtim  aggregate 
exposiue  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
aiumals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 


that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  efiiects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  expcnure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposiue  to  a  p>esticide  residue  at  or 
below  die  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RflD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calcufates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposiure  into  the  NOEL  from  the 
appropriate  animal  study.  Conunonly, 
EPA  finds  MOEs  lower  than  100  to  be 
imacceptable.  This  lOD-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  imcertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  faboratory  animHU  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  aU  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calciilation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
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carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effiects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  expoeure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term."  "intermediate 
term,"  and  "chronic"  risks.  These   ■ 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reacts  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occiuring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOBL  is , 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 


lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  in£ants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  expostire, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surfoce  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Miudmum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  t3rpes 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assiuned  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 


treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  xmderstated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  accoimt 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
nursing  and  non-nursing  infants,  <1 
year  old  was  not  regionally  based. 

IV.  Aggregate  Risk  Aaseasment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  hexythiazox  and  to  make  a. 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  fdr  a 
time-limited  tolerance  for  combined 
residues  of  hexythiazox  (tians-5-(4- 
chlorophenyl)  -N-cyclohexyl  -4-methyl- 
2-  oxothiazolidine-3-carboxamide)  and 
its  metabolites  containing  the  (4- 
chlorophenyl)-4-methyl  on  cotton, 
undelinted  seed  at  0.1  ppm,  and  cotton 
gin  byproducts  at  2.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  hexythiazox  are 
discussed  below. 

1.  Acute  toxicity.  An  acute  dietary  ilsk 
assessment  is  not  required,  since  EPA 
did  not  identify  an  acute  toxicological 
endpoint. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short  and  intermediate- 
term  Margin  of  Exposure  (MOE) 
calcxilations,  EPA  recommended  use  of 
the  maternal  NOEL  of  240  mg/kg/day 
from  the  developmental  toxicity  study 
in  rats.  At  the  LEL  of  740  mg/kg/day, 
there  was  decreased  fooa  consumption, 
decreased  body  weight  and  increemd 
ovarian  weights. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  hexythiazox  at 
0.025  milligrams/kilogram/ day  (mg/kg/ 
day).  This  RfD  is  based  on  a  one  year 
feeding  study  in  dogs  with  a  NOEL  of    - 
2.5  mg/kg/day  and  an  uncertainty  factor 
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of  100.  The  LOEL  of  12.5  mg/kg/day  was 
based  on  hypertrophy  of  the  adrenal 
cortex  (both  sexes). 

4.  Carcinogenicity.  Hexythiazox  has 
been  classified  as  a  Group  C  chemical 
(possible  human  carcinogen)  by  the 
Cancer  Peer  Review  Committee  (CPRC)» 
based  on  anincreased  incidence  of 
female  mouse  liver  tumors.  The 
Committee  recommended  using  the  Qi  * 
approach.  The  Qi"  is  0.039  mgA^g/day-i. 

B.  Exposures  and  Risks 

1.  From  food  and  feedMses. 
Tolerances  have  been  established  (40 
CFR  180.448)  for  the  combined  residues 
of  hexythiazox  (trans-5-(4-chlorophenyl) 
-N-cyclohexyl-4-methyl-2- 
oxotliiazolidine-3-carboxamide)  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  frt)m  hexythiazox  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  is 
not  required  for  this  pesticide  use,  as 
the  EPA  did  not  identify  an  acute 
dietary  risk  endpoint 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  conservative 
assiunptions  ~  100%  of  cotton  seed 
commodities  (oil  and  meal)  and  apple 
commodities  will  contain  residues  of 
hexjrthiazox  and  its  metabolites  and 
those  residues  will  be  at  the  level  of  the 
tolerance.  Percent  crop  treated  data 
were  utilized  for  pear  commodities. 
These  conservative  assumptions  result 
in  an  overestimate  of  human  dietary 
exposure.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  accotmt  this  conservative 
e^qposure  assessment. 

The  published  tolerances  for  the 
regulated  residue  of  hexythiazox,  plus 
this  proposed  Section  18  use  result  in  a 
Anticipated  Residue  Contribution  (ARC) 
that  is  equivalent  to  the  following 
percentages  of  the  US): 
U.S.  Population  <l% 

Nursing  Infonts  <l% 

Non-Nursing  Infants  (<1  year  old) 
<1% 
Children  ( 1-6  yeara  old)  <1  % 

Children  (7-12  years  old)  <1% 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  and  (2) 
those  Sm  infents  and  children. 

2.  From  drinking  water.  Based  on 
information  cuirentiy  available  to  EPA, 
hexythiazox  is  considered  persistent  in 


soil.  EPA's  ciurent  data  also  indicates 
that  hexythiazox  and  soil  metabolites 
are  not  likely  to  leach  to  groundwater. 
There  are  no  established  Maximum 
Contaminant  Levels  for  residues  of 
hexythiazox  in  drinking  water.  No 
health  advisory  levels  for  hexythiazox 
in  drinking  water  have  been  established. 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
]\fis  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figujre  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figiue,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  soiuties.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
•While  EPA  has  not  yet  pinpointed  the 
appropriate  boimding  figure  for 
exposiue  fromxontaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  hexythiazox  to  exceed  the 
RfD  if  the  tolerance  being  consideped  in 
this  dociunent  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
hexythiazox  in  water,  even  at  the  higher 
levels  the  Agency  is  considering  as  a 
conservative  upper  bound,  would  not 
prevent  the  Agency  from  determining 
that  there  is  a  reasonable  certainty  of  no 
harm  if  the  tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Hexythiazox  is  not  currentiy  registered 
for  use  on  any  residential  non-food 
sites.  The  Agency  does  not  expect  there 
to  be  any  meaningful  non-dietary 
residential  exposure  to  hexythiazox. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(DKv)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  cotomon  mechanism  of  toxicity." 
The  ^ency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 


assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presenUy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
hexythiazox  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  ciunulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
hexythiazox  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  According  to  information 
evaluated  related  to  this  action, 
hexythiazox  is  a  member  of  the 
thiazolidinone  class  of  pesticides  and 
there  are  no  other  members  of  this  class. 
For  the  purposes  of  this  tolerance 
action,  therefore,  EPA  has  not  assumed 
that  hexythiazox  has  a  common 
mechanism  pf  toxicity  with  other 
substances. 
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C.  Aggregate  Risks  and  Detennination  of 
Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  EPA  has  concluded 
that  dietary  exposure  (food  only)  to 
hexythiazox  will  utilize  <1%  of  the  RfD 
for  the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-nursing 
infants.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
I>espite  the  potential  for  exposure  to 
hexythiazox  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  hexythiazox 
residues. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  EPA  believes  that  uses  of 
hexythiazox  may  constitute  a  short- 
and/or  intermediate-term  exposure 
scenario.  However,  the  Agency  is  not,  at 
this  time,  able  to  complete  a 
comprehensive  residential  risk 
assessment  for  many  pesticides, 
including  hexythiazox.  Because  there 
are  no  residential  non-food  uses 
registered  for  hexythiazox.  and  because 
there  are  no  other  chemicals  that  share 
its  class,  and  based  on  the  lack  of  an 
identified  acute  toxicological  endpoint 
for  hexythiazox,  and  the  low  percentage 
(<1%)  of  the  RfD  occupied  by  food  and 
water,  in  the  best  scientific  judgment  of 
EPA,  short-  and  intermediate-term 
aggregate  risk  will  not  exceed  the 
Agency's  level  of  concern. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Based  on  published  tolerances  (none 
are  currently  pending)  and  this 
proposed  section  18  use,  an  upper 
bound  lifetime  dietary  (food  oialy) 
cancer  risk  estimate  of  5.9x  10-^  was 
calculated  for  the  hexythiazox  regulated 
residue.  The  calculation  used  the 
conservative  exposure  assiunptions 
described  above  for  generating  ARC's 
and  amortized  the  cancer  risk  over  a  70- 
year  lifetime  (i.e.,  5/70,  for  this  first  year 
section  18  use).  This  section  18  use 
contributes  8.0  x  10-*  to  the  upper 
bound  lifiatime  dietary  (food  only) 


cancer  risk  and  5.7  x  10-*  if  the  cancer 
risk  is  amortized  over  a  70-year  lifetime. 

The  cancer  risk  estimate  for  the 
existing  hexythiazox  uses  plus  the 
amortized  risk  estimate  for  cottonseed 
commodities  does  not  exceed  EPA's 
level  of  concern.  EPA  believes  the 
registered  uses  do  not  constitute  a 
chronic  exposure  scenario.  Thus,  no 
non-dietary,  non-occupational  chronic 
exposure  to  hexythiazox  is  expected,  or 
is  a  factor  in  aggregate  cancer  risk. 

E.  Aggregate  Risks  and  Detemunation  of 
Safety  for  Infants  and  Children 

1,  Safety  factor  for  infants  and 
children.  — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
hexythiazox,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  hctoi  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/uncertainty  bctor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/saf^ty  factor. 

ii.  Developmental  toxicity  studies —  a. 
Rats.  In  the  rat  developmental  study,  the 
maternal  (systemic)  NOEL  was  240  mg/ 
kg/ day.  The  maternal  LOEL  of  720  mg/ 
kg/day  was  based  on  decreased  food 
consumption  and  decreased  body 
weight.  The  developmental  (fetal)  NOEL 
was  240  mg/kg/day.  The  developmental 


LOEL  was  based  on  slight  delayed 
ossification. 

b.  Rabbits.  In  the  rabbit 
developmental  toxicity  study,  the 
maternal  (systemic)  NOEL  was  1 ,080 
mg/kg/day  at  the  highest  dose  tested 
(HDT).  The  developmental  (fetal)  NOEL 
was  1,080  mg/kg/day  at  the  highest  dose 
tested. 

iii.  Reproductive  toxicity  study.  Rats. 
In  the  2-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOEL  was  20  mg/kg/day.  The  LOEL  of 
120  mg/kg/day  was  based  on  decreased 
body  weight  and  decreased  food 
consumption.  The  developmental  NOEL 
was  20  mg/kg/day.  The  developmental 
LOEL  of  120  mg/kg/day  was  based  on 
decreased  body  weight  and  delayed 
maturation.  The  reproductive  NOEL  was 
120  mg/kg/day  at  the  highest  dose 
tested. 

iv.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  hexythiazox  is  complete  with  respect 
to  ciurent  toxicological  data 
requirements.  There  are  no  pre-  or  post- 
natal toxicity  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation  rat 
reproductive  toxicity  study.  In  the 
developmental  study  in  rats,  the 
developmental  NOEL  and  LOEL  is  the 
same  as  the  maternal  NOEL  and  LOEL 
demonstrating  that  no  extra-sensitivity 
for  infants  and  children  is  present.  In 
rabbits,  there  are  no  maternal  or 
developmental  effects  up  to  the  limit 
dose  of  1 ,080  mg/kg/day  HDT.  In  the  2- 
generation  reproductive  toxicity  study 
in  rats,  there  are  no  pup  effects  at  doses 
below  maternal  effects  and  the  common 
effects  in  both  pups  and  parental 
animals  decreased  body  weight  also 
demonstrates  that  there  is  no  extra- 
sensitivity  for  infants  and  children. 

V.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor  and  that  an  the 
additional  safety  factor  is  not  needed  to 
protect  the  safe^  of  infants  and 
children. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  hexythiazox 
from  food  will  utilize  is  less  than  1%  of 
the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  hiunan  health.  Despite  the  potential 
for  exposture  to  hexythiazox  in  drinking 
water  and  from  non-dietary,  non- 
occupational exposure,  EPA  does  not 
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expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  Therefore,  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  tbe  conservative 
exposure  assessment  and  the  fact  that 
residential  uses  do  not  fall  under  a 
chronic  exposure  scenario,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fit)m  aggregate 
exposure  to  hexythiazox  residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

1.  For  the  purpose  of  this  section  18 
request,  the  nature  of  the  residue  in 
plants  is  adequately  understood.  The 
residue  of  concern  is  hexythiazox  and 
its  metabolites  containing  the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  (as  specified  in  40 
CFR  180.448). 

2.  Although  no  livestock  commodity 
tolerances  are  established,  the  natiire  of 
the  residue  in  animals  is  considered  to 
be  understood.  The  residue  of  concern 
is  hexythiazox  and  its  metabolites 
containing  the  (4-chlorophenyl)-4- 
methyl-2-oxo-3-thiazolidine  moiety. 

B.  Analytical  Enforcement  Methodology 

Adequate  methods  to  enforce  the 
tolerance  expression  have  been 
submitted  for  publication  in  PAM  U. 
The  approved  method  is  designated  as 
AMR  985-87  which  has  been  used  in  a 
variety  of  commodities.  This  method  is 
available  in  PP  5F3254,  and  by  request 
from  U.S.  EPA.  IRSD/PIRIB  (7502C),  401 
M  St.,  SW.,  Washington  DC  20460. 

C.  Magnitude  of  Residues 

1.  Residues  of  hexythiazox  and  its 
metabolites  containing, the  (4- 
chlorophenyl)-4-methyl-2-oxo-3- 
thiazolidine  moiety  (expressed  as  parent 
compotmd)  are  not  expected  to  exceed 
0.10  ppm  in/on  cotton,  undelinted  seed. 
A  time-limited  tolerance  is  being 
established  at  this  level. 

2.  It  is  unknown  if  residues  will 
concentrate  in  processed  products  of 
cotton  seed.  Therefcwe,  the  tolerance 
level  for  the  RAC  has  been  adjusted  to 
account  for  any  possible  concentration 
of  the  residue.  Additional  tolerances  on 
processed  products  of  cotton  are  not 
required  for  this  section  18  request. 

3.  Residue  data  are  not  available  for 
cotton  gin  byproducts.  For  the  purpose 
of  this  section  18  request,  EPA  has 
estimated  residue  levels  in  cotton  gin 
byproducts.  A  search  by  EPA  of  the  data 
currently  available  indicates  two 
chemicals  for  which  tolerances  are 
established  on  both  cotton  gin 
bjrproducts  and  cotton  seed.  One  use  is 
for  an  at-planting  use  of  an  insecticide. 


The  other  cotton  seed/cotton  gin 
byproducts  tolerance  pair,  6  ppm  and 
100  ppm  respectively,  was  established 
for  a  preharvest  desiccant  use  of  a 
herbicide.  Since  this  preharvest 
desiccant  use  would  be  considered*- 
worst  case  scenario,  the  hexythiazox 
residues  on  cotton  gin  byproducts  will 
be  estimated  based  on  the  concentration 
factor  from  that  use,  16.6  x  (100/6). 
Thus,  EPA  estimates  that  the  residue 
level  of  hexythiazox  on  cotton  gin 
byproducts  will  be  2  ppm.  A  time- 
limited  tolerance  is  being  established  at 
2  ppm  for  hexythiazox  residues  in/on 
cotton  gin  byproducts.  EPA  notes  that 
residue  data  for  hexythiazox  in/on 
cotton  gin  byproducts  will  be  required 
for  a  section  3  registration  decision  to  be 
made. 

4.  Tolerances  for  secondary  residues 
of  hexythiazox  in  livestock  conunodities 
are^ot  established.  Livestock  feedstuffs 
for  cattle  (dairy  and  beef),  poultry 
(discussed  below)and  swine  are  derived 
from  cotton  (meal,seed,  and  hulls).  The 
maximum  dietary  burden  from 
established  tolerances  on  apples  and 
this  time-limited  tolerance  are  0.53  ppm 
for  beef  cattle,  and  0.51  ppm  for  dairy 
cattle.  EPA  has  previously  reviewed  a 
hexythiazox  feeding  study  in  dairy 
cows,  in  which  the  only  measurable 
residues  were  in  kidney  and  liver.  For 
the  purpose  of  this  time-limited 
tolerance,  EPA  has  translated  these  data 
to  swine  commodities.  Based  upon 
available  daU,  EPA  would  not  expect 
detectable  residues  of  hexythiazox  and 
its  metabolites  in  commodities  derived 
frt)m  cattle  (beef  and  dairy),  and  swine. 

5.  Poultry  feedstuffs  are  derived  from 
cotton  (cotton  seed  meal).  Data 
concerning  the  potential  for  secondary 
residues  in  poultry  are  available.  The 
maximum  dietary  burden  from  poultry, 
resulting  from  use  associated  with  this 
time-limited  tolerance  is  0.02  ppm. 
Hexythiazox  tolerances  are  not 
established  on  other  poultry  feed  items. 
Based  upon  the  total  radioactive  residue 
levels  from  the  poultry  metabolism 
study,  tolerances  for  secondary  residues 
of  hexythiazox  in  poultry  commodities 
are  not  required  for  this  section  18 
request. 

D.  International  Residue  Limits 

There  are  no  Codex,  Canadian  or 
Mexican  maximum  residue  limits 
established  for  hexythiazox  and  its 
metabolites  on  cotton  seed.  Thus, 
harmonization  is.  not  an  issue  for  this 
time-limited  tolerance. 

E.  Rotational  Crop  Restrictions 

As  hexythiazox  is  not  registered  for 
use  on  crops  that  are  t)rpically  rotated, 
rotational  crop  data  are  not  available 


and  rotation  crop  restrictions  are  not 
present  on  the  hexythiazox  label. 
Therefore,  EPA  cannot  determine  the 
potential  for  uptake  of  residues  into 
crops  that  may  be  rotated  into 
hexythiazox  treated  fields.  In  the 
absence  of  data,  the  following  rotational 
crop  restriction  has  been  added  to  the 
section  18  product  label:  "In  order  to 
avoid  illegal  residues,  do-not  rotate 
treated  fields  to  crops,  other  than  cotton, 
for  one  year  following  application  of 
hexythiazox.  After  one  year  following 
application  of  Hexythiazox,  any  crops 
may  be  rotated  into  treated  fields." 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  hexythiazox 
(trans-5-(4-chlorophenyl)  -/V-cyclohexyl- 
4-methyl-2-  oxothiazolidine-3- 
carboxamide)  and  its  metabolites 
containing  the  (4-chlorophenyl)-4-  ' 
methyl  in  cotton,  undelinted  seed  at  0.1 
ppm,  and  on  cotton  gin  byproducts  at 
2.0  ppm. 

Vn.  Ob|ections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
secUon  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26,  1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
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request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  tliat  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  tacts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  a» 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VnL  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-300568I  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-dock«t9e  paiiiail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  conmients  and  data  in 
electronic  form  must  be  identified  by 


the  docket  control  niunber  (OPP- 
300568).  Electronic  comments  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 


DL-Segulatory 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  secUon  408(d).  The  Office 
of  Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitied  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  this  tolerance  does 
not  require  the  issuance  of  a  proposed 
rule,  the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950],  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accountiag  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 


Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Registar. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediire. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Octolwr  29. 1997. 

Pater  Canlkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.448  is  amended  as 
follows: 

i.  By  designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading. 

ii.  Adding  paragraph  (b)  with  a 
heading. 

iii.  Paragraphs  (c)  and  (d)  are  added 
and  reserved  with  headings. 

S  180.443  Hexythlaiox;  lolaranc—  for 


(a)  Genera;.  •  •  • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  combined  residues  of  the 
insecticide  hexythiazox  and  its 
metabolites  containing  the  (4- 
chlorophenyl)-4-methyl  in  connection 
with  use  of  the  pesticide  under  section 
18  emergency  exemptions  granted  by 
EPA.  These  tolerances  will  expire  and 
are  revoked  on  the  dates  specified  in  the 
following  table. 


Parts  per  million 

Cionnnouny 

ootton  seed,  undoNnlad  .. 
cotton  gin  byproducts 



0.1 
2.0 

10/1/08 
10/1/98 
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(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

[FR  Doc.  97-31104  Filed  11-25^7;  8:45  am) 
BiujNQ  cooe  asao-ae-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180  and  185 
[OPP-300584:  FRL-6756-q 
RIN2070-AB78 

Deltanwthrin  and  Traiomettirln; 
PMtickIa  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  deltamethrin 
and  tralomethrin  in  or  on:  deltamethrin- 
-cottonseed  at  0.04  parts  per  million 
(ppm)  and  cottonseed  oil  at  0.2  ppm; 
and  tralomethrin-broccoli  at  0.50  ppm, 
cottonseed  at  0.02  ppm,  lettuce,  head  at 
1.00  ppm,  lettuce,  leaf  at  3.00  ppm. 
soybeans  at  0.05  ppm,  sunflower  seed  at 
0.05  ppm  and  cottonseed  oil  at  0.20 
ppm.  It  also  removes  time  limitations 
for  tolerances  for  residues  of 
deltamethrin  and  tralomethrin  on  the 
same  commodities  that  expire  on 
November  15,  1997.  AgrEvo  USA 
Com[>any  requested  this  tolerance  imder 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1966  (Pub.  L. 
104-170).  These  tolerances  were 
established  under  petition  numbers  PP 
2F4055,  PP  6F3436.  PP  4F2993,  and  PP 
6F3309. 

DATES:  This  regulation  is  effective 
November  26, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300584, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  F>rotection 
Agency,  Rm.  M3708,  401  M  St.  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  OPP- 
300584,  must  also  be  submitted  to: 
Public  Information  and  Records 


Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlinffton,  VA. 

A  copy  of  objections  andnearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket^pamail.ep&gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-300584. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
maiL  Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  John  Hebert,  Registration  Division 
7505C,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  nmnber,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jefierson  Davis  Hwy..  Arlington,  VA, 
(703)  308-3068,  e-mail: 
hebert.john8epamaiI.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  August 
16, 1995  and  September  15, 1985,  EPA 
established  time  limited  tolerances 
imder  section  408  of  the  Federal  Food 
Drug  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346  a(d)  and  348  for  residues  of 
deltamethrin  (60  FR  42455)  CFRL-4966- 
3)  and  tralomethrin  (50  FR  37851) 
respectively,  on  cottonseed.  These 
tolerances  expire  on  November  15. 
1997.  AgrEvo  USA  Company,  on 
September  15. 1997,  requested  that  the 
time  limitation  for  tolerances 
established  for  residues  of  the 
insecticides  deltamethrin  on  cottonseed 
at  0.04  ppm  and  cotionseed  oil  at  0.2 
ppm;  and  tralomethrin  on  broccoli  at 
0.50  ppm,  cottonseed  at  0.02  ppm. 
lettuce,  head  at  l.(X>  ppm.  lettuce,  leaf 
at  3.00  ppm,  soybeans  at  0.05  ppm, 
sunflower  seed  at  0.05  ppm  and 
cottonseed  oil  at  0.20  ppm,  be  removed 
based  on  ecological  and  environmental 
effects  data  that  they  had  submitted  as 
a  condition  of  the  registration  and  time- 
limited  tolerances.  AgrEvo  USA 
Company  also  submitted  a  summary  of 
its  petition  as  required  under  the 
FFDCA  as  amended  by  the  Food  Quality 


Protection  Act  (FQPA)  of  1996  (Pub.  L. 
104-170).  In  the  Federal  Register  of 
September  25, 1997  (62  FR  50337] 
(FRL-5848-2),  EPA.  issued  a  notice 
pursuant  to  section  408  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e)  annoimcing  die  filing 
of  a  pesticide  petition  (PP)  for  a 
tolerance  by  AgrEvo  USA  Company. 
This  notice  included  a  summary  of  the 
petition  prepared  by  AgrEvo  USA 
Company  (acting  as  registered  US  agent 
for  Hoechst  Schering  AgrEvo,  S.  A., 
Littie  Falls  Centre.  2711  Centerville 
Road,  Wilmington,  DE  19808.  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  basis  for  time  limited  tolerances 
that  expire  November  15.  1997,  was 
given  in  the  October  20, 1993  Federal 
Register  (58  FR  54094).  These  time- 
limited  tolerances  were  predicated  on 
the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
due  to  lack  of  certain  ecological  and 
environmental  effects  data.  The 
rationale  for  using  time-limited 
tolerances  was  to  encourage  pesticide 
manufacturers  to  comply  with  the 
conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
limited  due  to  the  conditional  status  of 
a  product  registration  under  the  Federal 
Insecticide.  Fungicide.  Rodenticide  Act 
(FIFRA)  as  amended.  It  is  current  EPA 
policy  to  no  longer  establish  time 
limitations  on  tolerance(s)  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  risk.  The 
current  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerances 
are  being  deleted. 

Deltamethrin  and  tralomethrin  are 
being  combined  for  analysis  under 
FQPA  because  tralometbrin  is  rapidly 
metabolized  by  animals  to  deltamethrin 
as  a  result  of  debromination.  Results  of 
the  rat  metabolism  study  supports  this 
action. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food]  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
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exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
expostire  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  eSects.  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no  observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  (actor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infonts  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  pfised  by  pesticide 


exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  lOO-fold  MOE  is 
based  on  the  same  rationale  as  the  100- 
fold  uncertainty  foctor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  difiierent  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Diffirences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
difiierent  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
difiiarait  durations  and  routes  of 
exposiue,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  alivays  considered. 
Typically,  risk  assessments  include 
"acute."  "short-term."  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  ruk  results  from  exposure 
to  the  pesticide  for  a  {>eriod  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  expostue  from 
food,  %vater,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 


residential  exposiue,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days,  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposiue  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposiue  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  surface  virater  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  ENetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  leveL 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes  ~ 
into  account  varying  consumption 
patiems  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 


children.  The  TMRC  is  a  "worst-case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolomnces. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  rtmge  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  accotuit 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <1  year  old)  was 
not  regionally  based. 

n.  Aggregate  Risk  Aaaeaament  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  deltamethrin  and 
tralomethrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  to 
remove  the  time  limitation  for  a 
tolerances  for  residues  of  deltamethrin- 
-cottonseed  at  0.04  ppm  and  cottonseed 
oil  at  0.2  ppm;  and  tralomethrin— 
broccoli  at  0.50  ppm,  cottonseed  at  0.02 
ppm,  lettuce,  head  at  1.00  ppm,  lettuce, 
loaf  at  3.00  ppm,  soybeans  at  0.05  ppm, 
sunflower  seed  at  0.05  ppm  and 
cottonseed  oil  at  0.20  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 


considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgrou]}s  of  consumers,  including 
infants'and  children.  The  nature  of  the 
toxic  effects  caused  by  deltamethrin  and 
tralomethrin  are  discussed  below. 

Deltamethrin 

1.  A  battery  of  acute  toxicity  studies 
places  technical  deltamethrin  in 
Toxicity  Category  III  for  acute  dermal 
(LDso  >  2,000  milligrams/kilograms  (mg/ 
kg)),  acute  inhalation  (LCjo  =  2.2  mg/1) 
and  primary  eye  irritation:  Category  IV 
for  acute  oral  (LDs©  >  5,000  mg/kg)  and 
primary  dermal  (non-iiritating). 
Deltamethrin  is  a  non-sensitizer.  The 
NOEL  for  acute  delayed  neurotoxicity  is 
greater  than  5,000  mg/ks. 

2.  In  a  subchronic  oral  toxicity  study 
deltamethrin  was  administered  to  20 
Sprague-Dawley  rats/sex/dose  in 
polyethylene  glycol  200  by  gavage  at 
dose  levels  of  0,  0.1, 1.0,  2.5,  or  10.0 
milligraras/kilograms/day  (mg/kg/day) 
for  13  weeks.  The  lowest  observed  efiiect 
level  (LOEL)  for  males  is  2.5  mg/kg/day, 
based  on  depressed  body  weights  and 
body  weight  gains.  The  LOEL  for 
females  is  10  mg/kg/day,  based  on  some 
hypersensitivity  observed  during 
neurotoxicity  testing.  The  NOEL  for 
males  and  females  is  1.0  and  2.5  mg/kg/ 
day,  respectively.  This  subchronic  oral 
toxicity  study  in  rats  is  classified  as  core 

mfnimnin 

3.  In  a  subchronic  oral  toxicity  study 
deltamethrin  was  administered  to  3-5 
beagle  dogs/sex/dose  in  polyethylene 
glycol  in  gelatine  capsules  at  dose  levels 
of  0,  0.1, 1.0,  2.5,  or  10  mg/kg/day  for 
13  weeks.  The  LOEL  is  2.5  n^kg/day, 
based  on  gastro-intestinal  disturbance 
and  stimulation  of  the  nervous  system 
as  noted  in  the  clinical  signs  of  toxicity 
for  both  sexes.  The  NOEL  is  1.0  mg/kg/ 
day.  This  subchronic  oral  toxicity  stud^ 
in  dogs  is  classified  as  core  minimum 

A  NOEL  of  1.0  mg/kg/day  is  supported. 
At  higher  levels  stimulation  of  the 
nervous  system  is  noted  (the  LOEL  is  set 
at  2.5  mg/kg/day,  but  effects  were  more 
definite  at  10  mg/kg/day). 

4.  In  a  21-day  subchronic  dermal 
toxicity  study  five  Sprague-Dawley  rats/ 
sex/dose  were  dermally  exposed  to  6 
ml/kg  of  deltamethrin  for  6  hours/day  at 
dose  levels  of  0, 100.  300,  or  1,000  mg/ 
kg/day  (limit  test).  The  LOEL  for  males 
is  300  mg/kg/day,  based  on  slightiy 
decreased  body  weight  gain  supported 
by  marginally  decreased  food 
consumption.  The  NOEL  for  males  is 
100  mg/kg/day.  The  LOEL  for  females 
was  not  observed.  The  NOEL  for  females 
is  >1,000  mg/ks/day  (limit  dose). 

5.  In  a  3-weeK  inhalation  toxicity 
study  deltamethrin  was  administered  to 


eight  CD  rats/sex/dose  at  concentrations 
of  0.003,  0.0096,  or  0.0563  mg/1  for  6 
hoiuc/day  for  5  days/ week  (14 
exposures  total).  The  LOEL  is  0.0096 
mg/1,  based  on  signs  of  irritation  (nerve 
stimulation)  and  reduced  body  weight 
gains  in  males  and  elevated  Na+  levels 
in  both  males  and  females.  The  NOEL 
is  0.003  mg/1. 

6.  In  a  chronic  toxicity  study 
deltamethrin  was  administered  to  eight 
beagle  dogs/sex/dose  in  the  diet  at  dose 
levels  of  0,  0.026,  0.261,  or  1.134  mg/kg/ 
day  for  males  and  0, 0.024,  0.271,  or 
1.061  mg/kg/day  for  females  for  24 
months.  The  NOEL  is  ^40  ppm 
(equivalent  to  1.134  mg/kg/day  for 
males  and  1.061  mg/kg/day  for  females). 
A  LOEL  was  not  observed.  Sufficient 
data  to  support  a  NOEL  of  >40  ppm 
have  been  generated. 

7.  In  a  cluonic  toxicity  study 
deltamethrin  was  administered  to  80 
Charles  River  CD-I  mice/ sex/dose  in  the 
diet  at  dose  levelii  of  0,  0.12.  0.61.  3.1. 
or  12  mg/kg/day  for  males  and  0, 0.15. 
0.76.  3.8.  or  15  mg/kg/day  for  females. 
The  NOEL  is  >12  mg/kg/day  for  males 
or  >15  mg/kg/day  for  females.  A  LOEL 
was  not  observed. 

8.  In  a  chronic  toxicity  study 
deltamethrin  was  administered  to  90 
Charles  River  CD  rats/sex/ dose  in  the 
diet  at  dose  levels  of  0,  0.1,  1.0,  or  2.5 
mg/kg/day.  The  LOEL  is  2.5  mg/kg/day 
based  on  decreased  body  weight  gains 
noted  in  both  sexes.  The  NOEL  is  1.0 
mg/kg/day.  Under  the  conditions  of  this 
study,  there  was  no  evidence  of 
carcinogenic  potential. 

9.  In  a  developmental  toxicity  study 
deltamethrin  was  administered  to  16 
New  Zealand  White  rabbits/dose  in 
0.5%  carboxymethylcellulose  by  gavage 
at  dose  levels  of  0. 10,  25,  or  100  mg/ 
kg/day  from  days  7  through  19  of 
gestation.  The  maternal  LOEL  is  25  mg/ 
kg/ day,  based  on  treatment-related 
clinical  findings  (decreased  defecation). 
The  maternal  NOEL  is  10  mg/kg/day. 
The  developmental  LOEL  is  100  mg^kg/ 
day,  based  on  treatment-related 
increases  in  the  fetal  incidence  of 
several  sl^eletal  variations  and  a  positive 
trend  for  litter  incidence  of  two  of  these 
variations  (unossified  pubic  and  tail 
bones).  The  developmental  NOEL  is  25 
mg/kg/day.  The  developmental  toxicity 
study  in  the  rabbit  is  classified  core 
minimum. 

10.  In  a  developmental  toxicity  study 
deltamethrin  was  administered  to  25 
Charles  River  CrlKD  VAF/Plus  rats/ 
dose  in  com  oil  by  gavage  at  dose  levels 
of  0, 1.0,  3.3,  or  11  mg/kg/day  from  days 
6  through  15  of  gestation.  Because  of 
excessive  toxicity  at  1 1  mg/kg/day,  an 
additional  groujt  of  25  rats  dosed  at  7 
mg/kg/day  was  added.  The  maternal 
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LOEL  is  7  mg/kg/day,  based  on 
treatment-related  increases  in  mortality, 
clinical  findings  (increased  salivation), 
and  decreased  body  weight  gains  during 
dosing.  The  maternal  NOEL  is  3.3  mg/ 
kg/day.  There  were  no  treatment-related 
ejects  on  fetal  deaths  or  resorptions, 
altered  growth,  or  developmental 
malformations  or  variations  (external, 
visceral,  and  skeletal]  noted  at  any  dose 
level.  The  developmental  NOEL  is  >11 
mg/kg/day.  A  developmental  LOEL  was 
not  observed. 

11.  In  three  different  developmental 
toxicity  studies  deltamethrin  was 
administered  to  mice,  rats,  and  rabbits. 
Mice:  Mice  were  dosed  at  0,  0.1,  1.0,  or 
10  mg/kg/day  on  gestational  days  6-17 
and  were  sadrificed  on  day  18.  The 
maternal  NOEL  is  >10  mg/kg/day.  There 
was  no  maternal  LOEL  observed.  The 
developmental  LOEL  is  1.0  mg/kg/day 
based  on  increase  incidence  (fetal  and/ 
or  litter)  of  delayed  ossification  of  the 
stemebrae  and  paws  together  with 
decreased  fetal  body  weights.  The 
developmental  NOEL  is  0. 1  mg/kg/day. 

Rats:  Rats  were  dosed  at  0,  0.1, 1.0,  or 
10  mg/kg/day  on  days  6-18  of  gsstation 
and  were  sacrificed  on  day  21.  The 
maternal  LOEL  is  10  mg/kg/day  based 
on  slightly  reduced  body  weights.  The 
maternal  NOEL  is  1.0  n^kg/day.  The 
developmental  LOEL  is  eqtiivocally  set 
at  10  mg/kg/day,  based  only  on  a 
statistically  significant  increased 
incidence  (fetal  and/or  litter)  of  delayed 
ossification  of  the  stemebrae.  The 
developmental  NOEL  is  1 .0  mg/kg/day. 

Rabbits:  Rabbits  were  dosed  at  0,  1,  4, 
or  16  mg/kg/day  on  days  6-19  of 
gestation  and  were  sacrificed  on  day  28; 
two  separate  groups  of  rabbits  received 
16  mg/kg/day.  The  maternal  NOEL  is 
>16  mg/kg/day.  There  was  no  maternal 
LOEL  observed.  The  developmental 
LOEL  is  16  mg/kg/day  based  on 
increased  fetal  losses  and  decreased 
fetal  weights.  The  developmental  NOEL 
is  4  mg/kg/day. 

12.  m  a  3-generation  reproduction 
study  deltamethrin  was  administered  to 
10  male  and  20  female  Charles  River  CD 
rats/dose  in  the  diet  at  doses  of  0.  0.1, 
1.0,  or  2.5  mg/kg/day.  Parental  toxicity 
was  not  demonstrated  at  any  dose  level. 
The  NOEL  for  systemic  toxicity  is  >2.5 
mg/kg/day.  The  LOEL  for  systemic 
toxicity  was  not  observed.  Reproductive 
toxicity  was  not  demonstrated  at  any 
dose  level.  The  NOEL  for  reproductive 
toxicity  is  >2.5  mg/kg/day.  The 
reproductive  LO^  was  not  observed. 

13.  There  is  no  mutagenicity  concern. 
There  are  three  acceptable  studies:  one 
reverse  mutation  assay;  one  in  vitro 
chromosome  aberration  study;  one  UDS 
assay  in  primary  rat  hepatocytes.  All 
these  studies  were  negative.  A  dominant 


lethal  study  is  also  available  but  has  not 
been  officially  reviewed.  A  quick 
assessment  indicated  that  it  is  also 
negative. 

14.  Studies  on  metabolism: 
Deltamethrin  '^-labeled  at  either  the 
benzyl  (BD)  or  the  dimethyl  (DMD) 
portion  of  the  molecule  was  relatively 
well  absorbed.  Urine  and  fecal 
excretions  were  almost  complete  at  48 
hours  post-dosing.  Seven  days  after 
dosing,  31-56%  of  the  radioactivity 
administered  was  recovered  in  the 
urine,  36-59%  recovered  in  the  feces,  < 
0.2%  recovered  in  tissues  (fat  was 
highest)  and  <  1.2%  recovered  in 
carcass.  Fecal  extracts  contained  mostly 
unabsorbed,  unchanged  deltamethrin 
(17-46%  of  BD  dose  and  21-35%  of 
DMD  dose). 

15.  Studies  on  neurotoxicity:  With  the 
exception  of  the  acute  delayed 
neurotoxicity  study,  no  neiirotoxicity 
studies  are  available. 

16.  The  following  studies  are 
considered  data  gaps  in  the  toxicology 
data  base:  2-generation  reproduction 
study  and  acute,  chronic  and 
developmental  mammalian 
neurotoxicity.  These  studies  will  be 
required  under  a  special  Data  Call-in 
letter  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  Although  these  data  are  lacking, 
EPA  has  sufficient  toxicity  data  base  to 
support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significantly  change  its  risk  assessment. 

Tni/oinetArin 

1.  A  battery  of  acute  toxicity  studies 
places  technical  tralomethrin  in 
Toxicity  Category  U  for  acute  oral  (LDw 
in  males  =  84T9  mg/kg;  LDso  in  females 
=  95.4  mg/kg).  acute  inhalation  (LCjo  > 
2,000  mg/kg)  and  primary  eye  irritation 
(corneal  opacity  which  reversed  within 
14*days);  Category  IH  for  acute  dermal 
(LDjo  >  2.000  mg/kg);  Category  IV  £or 
primary  dermal  irritation  (non- 
irritating).  Tralomethrin  is  not  a 
sensitizer.  The  NOEL  for  Acute  Delayed 
Neurotoxicity  is  greater  than  6,000  mg/ 

kg. 

2.  In  a  rat  oral  toxicity  study, 
tralomethrin  was  administered  to  20  CD 
rats/sex/ doee  via  gavage  at  dose  levels  of 
0. 1,  6,  or  18  mg/kg/day  for  13  weeks  (91 
days).  The  LOEL  for  this  13-week  rat 
oral  toxicity  study  is  6  mg/kg/day  based 
on  decreased  liver  weights.  The  NOEL 

is  1  mg/kg/day. 

3.  In  a  13-week  dog  feeding  study, 
tralomethrin  in  polyethylene  glycol  was 
administered  to  5  beagle  dogs/sex/group 
via  capsule  at  dose  levels  of  0,  0.1, 1.0, 
or  10  mg/kg/day.  The  LOEL  for  this  13- 
week  dog  feeding  study  is  10  mg/kg/day 
based  on  neurological  and 


hematological  effects.  The  NOEL  is  1 
mg/kg/day. 

4.  La  a  1-year  dog  feeding  study, 
tralomethrin  in  com  oil  was 
administered  to  eight  beagle  dogs/sex/ 
group  by  capsule  at  dose  levels  of  0.75. 
3.0,  and  10.0  mg/kg/day.  The  high  dose 
level  was  excessively  toxic  and  was 
reduced  to  8.0  mg/kg/day  at  4  weeks 
and  to  6.0  mg/kg/day  on  week  14.  The 
low  dose  level  was  increased  from  0.75 
to  1.0  mg/kg/day  during  week  14.  The 
LOEL  in  this  1-year  dog  feeding  study 
is  3.0  mg/kg/day,  based  on  reduced 
body  weight  gain,  tremors,  and 
ptyalism.  The  NOEL  is  0.75/1.0  mg/kg/ 
day. 

5.  In  a  mouse  oncogenicity  study, 
tralomethrin  in  com  oil  was 
administered  to  80  CD-I  mice/sex/dose 
by  gavage  at  dose  levels  of  0.75,  3.0,  or 
10.0  mg/kg/day  for  up  to  2  years.  The 
systemic  LOEL  in  this  mouse 
oncogenicity  study  is  3  mg/kg/day, 
based  on  skin  lesions  in  male  and 
female  mice.  The  systemic  NOEL  is  0.75 
mg/kg/day.  Under  the  conditions  of  this 
study,  there  was  no  evidence  of 
carcinogenic  potential. 

6.  In  a  rat  cnronic  toxicity/ 
oncogenicity  study,  tralomethrin  i^  com 
oil  was  administered  to  80  CD  rats/sex/ 
dose  by  gavage  at  dose  levels  of  0.75, 
3.0,  or  12.0  mg/kg/day  for  up  to  2  years. 
The  LOEL  is  3.0  mg/kg/day  in  male  and 
female  rats  based  on  decreased  body 
weight  gain  in  males  and  decreased  food 
and  water  cons^ption  in  males  and 
females  at  3.0  ttg/kg/day.  The  NOEL  is 
0.75  mg/kg/day.  Under  the  conditions  of 
this  study,  there  was  no  evidence  of 
carcinogenic  potential. 

7.  In  a  rat  developmental  study, 
tralomethrin  in  com  oil  was 
administered  to  25  female  Sprague- 
Dawley  CD  rats  per  group  at  0,  2,  6,  or 
18  mg/kg/day  via  gavage  on  days  6-17 
of  gestation.  On  day  21  the  rats  were 
sacrificed  and  pups  delivered  by 
cesarean  section.  The  maternal  LOEL  18 
mg/kg/day  based  on  one  treatment- 
related  death  at  this  dose  level.  The 
maternal  NOEL  is  6  mg/kg/day.  There 
was  no  developmental  toxicity  noted  at 
any  dose  level.  There  were  no 
treatment-related  increases  in 
malformations  or  variations  found  upon 
external,  internal,  and  skeletal 
examination  of  the  fetuses.  A 
developmental  LOEL  was  not  observed. 
The  developmental  NOEL  is  >18  mg/kg/ 
day. 

8.  In  a  developmental  study, 
tralomethrin  in  com  oil  was 
administered  to  15  female  New  Zealand 
white  rabbits  per  group  at  0,  2,  8,  or  32 
mg/kg/day  via  gavage  on  days  6-18  of 
gestation.  There  was  no  maternal 
toxicity  noted  at  any  dose  level.  In  a 
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developmental  study,  tralomethrin 
(purity  not  indicated)  in  com  oil  was 
administered  to  15  female  New  Zealand 
white  rabbits  per  group  at  0,  2,  8,  or  32 
mg/kg/day  via  gavage  on  days  6-18  of 
gestation.  On  day  28  the  dams  were 
sacrificed  and  pups  delivered.  A 
maternal  LOEL  was  not  observed.  The 
maternal  NOEL  is  >32  mg/kg/day.  There 
was  no  developmental  toxicity  noted  at 
any  dose  level.  A  developmental  LOEL 
was  not  observed.  The  developmental 
NOEL  is  >32  mg/kg/day. 

9.  In  a  two-generation  rat  reproductive 
toxicity  study,  tralomethrin  in  com  oil 
was  administered  to  COBS  CD  rats  by 
gavage  at  dose  levels  of  0, 0.75,  3.0,  or 
12.0  mg/kg/day.  The  LOEL  for  parental 
toxicity  is  3.0  mg/kg/day,  based  on 
decreased  body  weight  gains.  The  NOEL 
for  parental  toxicity  is  0.75  mg/kg/day. 
Reproductive  toxicity  was  demonstrated 
at  the  mid-  and  high-doses.  The  LOEL 
for  reproductive  toxicity  is  0.75  mg/kg/ 
day,  based  on  litters  with  smaller  than 
normal  pups.  A  reproductive  NOEL  was 
not  observed. 

10.  There  does  not  appear  to  be  a 
concem  for  mutagenicity,  however,  all 
studies  should  be  revisited,  particularly, 
the  mouse  lymphoma.  There  are  three 
reviewed  studies  that  are  not  classified 
for  hcceptability;  one  mouse  lymphoma 
assay  (Accession  No.  072115;  one  in 
vitro  chromosome  aberration  study  in 
CHO  cells  and  one  UDS  assay  in 
primary  rat  hepatocytes  (MRID 
41138803).  The  mouse  lymphoma  assay 
tested  negatively  without  activation  and 
was  moderately  positive  with  activation. 
The  other  two  assays  tested  negatively. 

11.  The  metabolism  studies  indicate 
that  tralomethrin  is  rapidly 
debrominated  to  deltamethrin.  It  is  then 
further  metabolized  to  alcohols, 
carboxylic  acids,  glucuronides,  glycine 
and  sulfate  conjugates. 

12.  No  mammalian  neurotoxicity 
studies  are  available.  The  acute  delayed 
neiuotoxicity  study  in  the  hen  is 
summarized  in  section  one. 

13.  The  following  studies  are 
considered  data  gaps  in  the  toxicology 
data  base:  acute,  chronic  and 
developmental  mammalian 
neiuotoxicity.  These  studies  will  be 
required  under  a  special  Data  Call-in 
letter  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  Although  these  data  are  lacking, 
EPA  has  sufficient  toxicity  data  base  to 
support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significanUy  change  its  risk  assessment. 

B.  Toxicological  Endpoints 

Tralomethrin  is  rapidly  metabolized 
to  deltamethrin.  The  toxicology  data 
bases  for  deltamethrin  and  tralomethrin 
were  combined  in  order  to  determine 


appropriate  endpoints  for  risk 
assessment.  Results  of  the  rat 
metabolism  study  support  this  action. 

1.  Acute  toxicity.  EPA  has  established 
an  NOEL  of  1.0  mg/kg/day  based  on 
combined  acute  dietary  dog  studies  with 
a  combined  deltamethrin/tralomethrin 
data  base.  This  NOEL  is  based  on  an 
uncertainty  factor  of  100  to  account  for 
both  interspecies  extrapolation  and 
intraspecies  variability. 

2.  Short  -  and  intermediate-term 
toxicity.  There  is  no  concem  for  short- 
and  intermediate-term  toxicity.  There  is 
no  dermal  or  systemic  toxicity  at  1 ,000 
mg/kg/day  in  21-day  dermal  study  in 
rats. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  deltamethrin  and 
tralomethrin  at  0.01  (mg/kg/day).  This 
RfD  is  based  on  a  NOEL  of  0.75/1.0  mg/ 
kg/day  from  a  1  year  toxicity  study  in 
dogs.  The  NOEL  is  based  on  decreiased 
body  weight  gain,  tremors,  and 
ptyalism.  This  RfD  is  based  on  an 
uncertainty  factor  of  100  to  account  for 
both  interspecies  extrapolation  and 
intraspecies  variability. 

4.  Carcinogenicity.  There  is  no 
evidence  of  carcinogenicity  in  either 
rats  or  mice. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.422  and  180.435)  for  Uie 
residues  of  tralomethrin  and 
deltamethrin  in  or  on  a  variety  of  raw 
agricultiual  conunodities.  For  purposes 
of  the  risk  assessment  the  data  bases  for 
deltamethrin  and  tralomethrin  have 
been  combined.  EPA  notes  that  the 
acute  dietary  risk  assessments  used 
Monte  Carlo  modeling  (in  accordance 
with  Tier  3  of  EPA's  June  1996  "Acute 
Dietary  Expbsure  Assessment"  guidance 
document)  incorporating  anticipated 
residues  and  percent  crop  treated 
refinements.  Field  trial  data  and  FDA 
monitoring  data  were  used  to  generate 
anticipated  residues  or  residue 
distribution  for  Monte  Carlo  analyses. 
Chronic  dietary  risk  assessments  used 
anticipated  residues  and  percent  crop 
treated  refinements.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  and  risks  from 
deltamethrin  and  tralomethrin  as 
follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concem  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  NOEL 
used  for  the  acute  dietary  exposure  was 
1.0  mg/kg/day.  Potential  acute 
exposures  fit>m  food  commodities  were 
estimated  using  a  Tier  3  acute  dietary 


risk  assessment  (Monte  Carlo  Analysis). 
The  MOEs  (99.9th  percentile)  for  the 
U.S.  population  based  on  an  acute 
dietary  exposure  of  0.000728  mg/kg/day 
are  1,373.  For  children  1-6  years  old 
(most  highly  exposed  population),  the 
MOE's  based  on  an  acute  dietary 
exposure  of  0.001855  mg/kg/day  are 
539.  The  Agency  has  no  cause  for 
concem  if  total  exposure  calculated  for 
the  99.9th  percentile  yields  an  MOE  of 
100  or  larger. 

ii.  Chronic  exposure  and  risL 
Potential  chronic  exposures  were 
estimated  using  NOVlGEN's  DEEM 
(Dietary  Exposure  Evaluation  Model). 
The  RfD  used  for  the  chronic  dietary 
analysis  is  0.01  mg/kg/day.  Using 
tolerance  values  and  anticipated 
residues  discussed  above,  tiie  risk 
assessment  restilted  in  use  of  0.2%  of    ^ 
the  RfD  for  the  general  U.S.  population 
and  0.5%  of  the  RfD  for  children  1-6 
years. 

Section  408(b)(2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
{>esticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate. 

Section  408(b)(2)(F)  allows  die 
Agency  to  use  data  on  the  actual  percent 
of  crop  treated  when  establishing  a 
tolerance  only  where  the  Agency  can 
make  the  following  findings:  (1)  That 
the  data  used  are  reliable  and  provide  a 
valid  basis  for  showing  the  percentage 
of  food  derived  from  a  crop  that  is  likely 
to  contain  residues;  (2)  that  the 
exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation  and;  (3)  where 
data  on  regional  pesticide  use  and  food 
consumption  are  available,  that  the 
exposure  estimate  does  not  understate 
exposure  for  any  regional  population.  In 
addition,  the  Agency  must  provide  for 
periodic  evaluation  of  any  estimates 
used.  The  {>ercent  of  crop  treated 
estimates  for  deltamethrin  and 
tralomethrin  were  derived  from  federal 
and  market  siuvey  data.  EPA  considers 
these  data  reliable.  A  range  of  estimates 
ar^  supplied  by  this  data  and  the  upper 
end  of  this  range  was  used  for  the 
exposiue  assessment  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  luiderestimated  for 
any  si^iificant  subpopulation.  Further, 
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regional  consumption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To  meet 
the  requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call-In 
(DCI)  notice  pursuant  to  FFDCA  section 
408(0  requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under 
FIFRA. 

2.  From  drinking  water.  Deltamethrin 
and  tralomethrin  are  immobile  in  soil 
and  will  not  leach  into  ground  water. 
Additionally,  due  to  their  insolubility 
and  lipophilic  nature,  any  residues  in 
sur&ce  water  will  rapidly  and  tightly 
bind  to  soil  particles  and  remain  with 
sediment.  A  screening  evaluation  of 
leaching  potential  of  a  typical  potential 
of  a  typical  pyrethroid  was  conducted 
using  EPA's  Pesticide  Root  Zone  Model 
(PRZMI).  Based  on  this  screening 
assessment,  the  potential  concentrations 
of  a  pyrethroid  in  ground  water  at 
depths  of  1  and  2  meters  are  essentially 
zero  (muc:h  less  than  0.001  ppb). 
Therefore,  EPA  concludes  that  residues 
are  not  expected  to  occur  in  drinking 
water. 

i.  Acute  exposure  and  risk.  Acute 
drinking  water  exposure  is  estimated  for 
the  U.S.  population  to  be  0.000014  mg/ 
kg/day  with  an  MOE  of  69,093.  For  Non- 
nursing  infants  less  than  1  year  old  the 
exposure  is  0.000028  %vith  and  MOE  of 
35,895. 

ii.  Chronic  exposure  and  risk.  Chronic 
drinking  water  exposure  is  estimated  for 
the  U.S.  population  to  be  zero  and  for 
the  non-nursing  infants  0.000001  mg/ 
kg/day.  Zero  percent  of  the  RfD  is 
occupied  by  both  population  groups. 

3.  Prom  non-dietary  exposure. 
Deltamethrin  and  tralomethrin  are  broad 
spectnun  insecticides  registered  for  use 
on  a  variety  of  food  and  non-food 
agricultiual  commodities.  Non- 
agricxiltiual  registered  uses  include  turf 
and  lawn  care  treatments,  broadcast 
carpet  treatments,  indoor  fogger,  spot, 
crack  and  crevice  treatment,  insect  baits, 
lawn  and  garden  sprays  and  indoor  and 
outdoor  residential,  industrial,  and 
food/feed  handling  establishments. 

To  evaluate  non-dietary  exposure,  the 
"flea  infestation  control"  scenario  was 
chosen  to  represent  a  plausible  but 
worst-case  non-dietary  (indoor  and 
outdoor)  non-occupational  exposure. 
This  scenario  provides  a  situation  where 
deltamethrin  and/or  tralomethrin  is 
commonly  used  and  they  can  be  used 


concurrently  for  a  multitude  of  uses, 
e.g.,  spot  and/or  broadcast  treatment  of 
infested  indoor  surfaces  such  as  carpets 
and  rugs,  treatment  of  pets  and 
treatment  of  the  lawn.  This  hypothetical 
situation  provides  a  very  conservative, 
upper  bound  estimate  of  potential  non- 
dietary  exposures.  Consequently,  if 
health  risks  are  acceptable  under  these 
conditions,  the  potential  risks 
associated  with  other  more  likely 
scenarios  would  also  be  acceptable. 

Because  tralomethrin  is  rapidly 
metabolized  to  deltamethrin,  and  the 
toxicology  profiles  of  deltamethrin  and 
tralomethrin  are  virtually  identical,  a 
non-dietary  and  aggregate  (non-dietary  + 
chronic  dietary)  exposure/risk 
assessment  has  been  conducted  for  the 
combination  of  both  active  ingredients. 
The  total  exposure  to  both  materials  was 
expressed  cs  "deltamethrin  equivalents" 
and  these  were  compared  to  the 
toxicology  endpoints  identified  from  the 
combined  deltamethrin/tralomethrin 
toxicology  data  base. 

The  total  aggregate  non-dietary 
exposure  including  lawn,  carpet,  and 
pet  uses  (in  mg/kg/day)  are:  0.00002  for 
adults:  0.000503  for  children  aged  1-6 
years;  and  0.000543  for  infants  less  than 
1  year  old. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that. 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
tinderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpfiil  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begxm  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 


common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presendy  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Although  deltamethrin  and 
tralomethrin  are  similar  to  other 
members  of  the  synthetic  pyrethroid 
class  of  insecticides,  EPA  does  not  have, 
at  this  time,  available  data  to  determine 
whether  deltamethrin  and  tralomethrin 
have  common  methods  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed,  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  deltamethrin 
and  tralomethrin  do  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  deltamethrin  and 
tralomethrin  have  a  common 
mechanism  of  toxicity  with  other 
substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  drinking  water.  The 
potential  acute  exposure  from  food  tmd 
water  to  the  US  population  for 
deltamethrin  and  tralomethrin  is 
0.000742  mg/kg/day  with  an  MOE  of 
1,348.  This  acute  dietary  exposure 
estimate  is  considered  conservative, 
using  anticipated  residue  values  and 
percent  crop-treated  data  in  conjunction 
with  Monte  Carlo  analysis. 

2.  Chronic  risk.  Using  the  ARC 
exposiue  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  deltamethrin  and 
tralomethrin  from  food  and  drinking 
water  will  utilize  0.2%  of  the  RfD  for 
the  U.S.  population.  The  major 
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identifiable  subgroup  with  the  highest 
aggregate  exposure  are  children  1-6 
years  old  (discussed  in  Unit  II.F.  of  this 
preamble).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 

3.  Snort-  and  intermediate-term  risk. 
Short-  and  intermediate  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  drinking  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure.  The  potential 
short-  and  intermediate-term  aggregate 
risk  for  the  U.S.  population  is  an 
exposure  0.000042  mg/kg/day  with  an 
MOE  of  49,000. 

EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
deltamethrin  and  tralomethrin  residues. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Deltamethrin  and  tralomethrin  do  not 
yet  have  carcinogenicity  classification; 
however,  there  is  no  evidence  of 
carcinogenicity  in  any  of  the  chronic 
studies.  Therefore,  a  carcinogenicity  risk 
analysis  is  not  required. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
deltamethrin  and  tralomethrin,  EPA 
considered  data  bom  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  two-generation  reproduction  study  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  bom  pesticide  exposure 
during  prenatal  development  to  one  or 
both  parents.  Reproduction  studies 
provide  information  relating  to  effects 
bom  exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
himians.  EPA  believes  that  reliable  data 


support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoimd  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  See 
toxicplogical  profile  in  Unit  II.A.  of  this 
preamble. 

iii.  Reproductive  toxicity  study.  See 
toxicological  profile  in  Unit  II.A.  of  this 
preamble. 

iv.  Pre-  and  post-natal  sensitivity. 
There  is  no  evidence  of  additional 
sensitivity  to  young  rats  or  rabbits 
following  prenatal  exposure  to 
deltamethrin  or  tralomethrin. 

V.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor,  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

2.  Acute  risk.  The  potential  acute 
exposure  from  food  and  drinking  water 
to  the  most  sensitive  population 
subgroup,  children  1-6  years  old  is 
0.001867  mg/kg/day  with  an  MOE  of 
535.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  a  MOE  of  100  or  larger. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  deltamethrin 
and  tralomethrin  from  food  will  utilize 
0.5%  of  the  RfD  for  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

4.  Short-  or  intermediate-term  risk. 
EPA  has  concluded  that  potential  short- 
or  intermediate-term  aggregate  exposure 
of  deltamethrin  or  tralomethrin  from 
chronic  dietary  food  and  water 
(considered  to  be  a  background 
exposure  level)  plus  indoor  and  outdoor 
residential  exposure  to  infants  (less  than 
1  year  old)  is  0.000057  mg/kg/day  with 
an  MOE  of  1,800.  For  children  (1-6  years 
old)  the  exposure  is  0.000055  mg/kg/day 
widi  and  MOE  of  2,700. 

5.  Special  docket  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposiue  to  infants  and 
children)  used  for  risk  assessment 


purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  fpr  Synthetic  Pyrethroids." 
Fiulher  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket. 

EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  deltamethrin  and 
tralomethrin. 

G.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine  effect 
. . ."  The  Agency  is  currently  working 
with  interested  stakeholders,  including 
other  government  agencies,  public 
interest  groups,  industry  and  research 
scientists  in  developing  a  screening  and 
testing  program  and  a  priority  setting 
scheme  to  implement  this  program. 
Congress  has  allowed  3  years  from  the 
passage  of  FQPA  (Augiist  3,  1999)  to 
implement  this  program.  At  that  time, 
EPA  may  require  further  testing  of  this 
active  ingredient  and  end  use  products 
for  endocrine  disrupter  effects. 

in.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  absorption  of  deltamethrin 
appears  to  be  highly  dependent  upon 
the  route  and  vehicle  of  administration. 
Once  absorbed,  deltamethrin  is  rapidly 
and  extensively  metabolized  and 
excreted  through  urine  and  feces,  almost 
completed  within  the  first  48  hours. 
Tralomethrin  is  rapidly  metabolized  to 
deltamethrin  after  debromination.  The 
metabolic  pattern  of  the  debrominated 
tralomethrin  is  exactiy  the  same  as  that 
of  the  metabolic  pattern  of  deltamethrin. 

B.  Analytical  Enforcement  Methodology 

The  analytical  method  designated 
HRAV-7B  is  adequate  for  enforcement 
purposes.  Multi  residue  methods  data 
for  tralomethrin,  deltamethrin,  and 
trans-deltamethrin  have  been  sent  to  the 
Food  and  Drug  Administration. 

C.  Magnitude  of  Residues 

Based  on  the  low  level  of 
deltamethrin  residues  expected  in  the 
diet  of  catUe  frtim  the  use  on  cotton,  the 
ruminant  metabolism  study,  and  an 
available  cattle  feeding  study, 
measurable  residues  are  not  expected  in 
the  milk  or  meat  of  ruminants.  A 
poultry  metabolism  or  feeding  study  is 
not  required  because  cottonseed  meal  is 
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not  a  major  poultry  feed  item  and 
deltamethrin  residues  are  predicted  to 
be  non-detectable.  For  dietary  exposure 
analyses,  field  trial  data  and  FDA 
monitoring  data  were  used  to  generate 
the  appropriate  anticipated  residues  or 
residue  distribution  for  Monte  Carlo 
analysis. 

D.  International  Residue  Limits 

No  CODEX  maximum  residue  levels 
(MRL)  are  established  for  deltamethrin 
and  tralomethrin  tolerances  addressed 
in  this  document  For  deltamethrin  on 
cottonseed,  Mexico  has  an  established 
tolerance  of  0.1  ppm  (vs.  U.S.  tolerance 
of  0.04  ppm).  For  tralomethrin  on 
broccoli  and  soybeans  Mexico  has 
established  tolerances  of  0.02  ppm  (vs. 
U.S.  tolerance  of  0.50)  and  0.05  ppm  (vs. 
U.S  tolerance  of  O.OSppm)  respectively. 
As  indicated  above,  there  are  small 
differences  between  the  section  408 
tolerances  and  the  Codex  MRL  values 
for  specific  conunodities.  These 
difiierences  could  be  caused  by 
difierences  in  methods  to  establish 
tolerances,  calculation  of  animal  feed 
dietary  exposure,  and  as  a  result  of 
different  agricultiiral  practices.  EPA  will 
specifically  address  these  differences 
when  the  pesticides  are  reregistered  and 
the  tolerances  made  permanent 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  deltamethrin  in 
cottonseed  at  0.04  ppm  and  cottonseed 
oil  at  0.2  ppm  and  tralomethrin  broccoli 
at  0.50  ppm,  cottonseed  at  0.02  ppm, 
lettuce,  head  at  1.00  ppm.  lettuce,  leaf 
at  3.00  ppm,  soybeans  at  0.05  ppm. 
sunflower  seed  at  0.05  ppm  and 
cottonseed  oil  at  0.20  ppm. 

In  addition  to  the  tolerances  being 
established,  since  for  purposes  of 
establishing  tolerances  FQPA  has 
eliminated  all  distinctions  between  raw 
and  processed  food,  EPA  is  combining 
the  tolerance  for  cottonseed  oil  that  now 
appears  in  §  185.1580  with  the 
tolerances  that  appear  in  §180.435. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  toloance 
regulation  issued  by  EPA  under  new 
section  408(e}  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
ob)ections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 


those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26,  1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
vrith  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  fbllov«ring: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  OPP-300584  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 


and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at:  opp- 
docket<iepamail. epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
venion.  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 


Vn.  Regulatory . 
Requirements 

This  final  rule  removes  time 
limitations  for  tolerances  under  FFDCA 
section  408(d)  in  resf>onse  to  a  petition 
submitted  to  the  Agency.  The  (Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entiUed  Regulatory  Planning  and 
Review  (58  FR  51735,  Octobw  4. 1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Tide  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitied 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28. 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898. 
entitied  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
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a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.)  do  not  appfy. 
Nevertheless,  the  Agency  has  previously 
assessed  whetfaw  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
gmeric  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certificaticw  fDr 
tolwance  actions  published  on  May  4. 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  SdharieriMi  to  Congiess  and  the 
G«BBral  AccMuting  OCBce 

Under  5  U.S.C  801(aXl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prim  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

Liel  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
40  CFR  Part  185 

Environmental  protection.  Food 
additives.  Pesticides  and  pests, 
requirements. 

Datsd:  Novembn  14, 1997. 

Acting  Dir&ctor,  ReffMtiution  Division,  Office 
ofPaiicidePnypaau. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180— (AMENOEp] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

AnAatVtr-  21  U.S.C  346a  and  371. 

b.  By  revising  §  180.422  to  read  as 
follows: 

1180.482   Tralonithrin;  tolerancaa  lor 


(a)  Genend.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  pesticide  chemical  tralomethrin  ((5)- 
a7pAaK:yano-3-phenoxybenzyl  (lfl,3S)- 
2.2-dimethyl-3-((flS)-l,2.2.2- 
tetrabromoethyl]- 
cyclopropanecarboxylate)  and  its 
metabolites  (S)-a7pha-cyano-3- 


phenoxybenzyl  (li!,3i?)-3{2,2- 
dibromovinyl)-2.2-dimethyi- 
cyclopropanecaiboxylate  and  (SJ-oTpha- 
cyano-3-phenoxybenzyl(lS,3i?)-3-(2.2- 
dibromovinyl)-2.2-dimethyl- 
cyclopropanecaiboxylate  odculated  as 
the  parent  in  or  on  the  following 
agricultural  commodities: 


ComfTKXily 

Parts  per 
miHion 

Brocool >    ... 

OJ 

Cottonseed  ..».        ..          ..... 

coe 

Cottonseed  oa  .       .„ 

0.20 

Lettuce,  head 

ix» 

Lettuce,  leaf ..   

3i» 

Soytwans „       

0.06 

Sunflower  seed 

0.05 

1-3- 


(2)  A  food  additive  tolerance  of  0.02 
part  per  million  is  established  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-a/p/ia-cyano-3- 
phenoxybenzyHlJI,3S)-2.2-dimethyl 
((RS)-1 .2,2,2-tetrabromoethyl] 
cyclopropanecarboxylate)  and  its 
metabolites  cis-deltamethrin  \{,S-alpha- 
cyano-3-phaioxybenzyl-(lA,3A)-3-(2,2- 
dihromovinyI)-2,2- 

dimethylcyclopropanecarboxylate)  and 
trans-deltametimn  ((SJ-o/p/ia-cyano-S- 
phenoxybenzyl  [\S,ZK^i-{Z,2- 
dibroniovinyl)-2 ,2- 
dimethylc]rclopropanecarboxylate)  as 
follows: 

(i)  In  or  on  all  food  items  (other  than 
those  covered  by  a  higher  tolerance  as 
a  result  of  use  on  growing  crops)  in 
food-handling  establishments. 

(ii)  The  insecticide  may  be  present  as 
a  residue  from  application  of 
tralomethrin  in  food-handling 
establishments,  including  food  service, 
maniifiactiuing,  and  processing 
establishments,  such  as  restaurants, 
cafeterias.  supermaiiLets.  bakeries, 
breweries,  dairies,  meet  slaughtering 
and  packing  plants,  and  canneries  in 
accordance  with  the  following 
prescribed  conditions: 

(A)  Application  shall  be  limited  to  a 
general  surface  and  spot  and/or  crack 
and  crevice  treatment  in  food-handling 
establishments  where  food  and  food 
products  are  held,  processed,  prepared, 
and  served.  General  surface  application 
may  be  used  only  when  the  facility  is 
not  in  operation  provided  exposed  food 
has  been  covered  or  removed  from  the 
area  being  treated.  All  food-contact 
surfaces  and  equipment  must  be 
thoroughly  cleaned  after  general  surface 
applications.  Spot  and/or  crack  and 
crevice  application  may  be  used  while 
the  facility  is  in  operation  provided 
exposed  food  is  covoed  or  removed 
from  the  area  being  treated  prior  to 


application.  Spray  concentration  shall 
be  limited  to  a  maximiun  of  0.06  percent 
active  ingredient  Contamination  of  food 
and  food-contact  surfaces  shall  be 
avoided. 

(B)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labelling  shall 
conform  to  that  registered  with  the  U.S. 
Environmental  Protection  Agency  and 
shall  be  used  in  accordance  with  such 
label  and  labelling. 

(b)  Section  18  emergency  examptiottM. 
(Reserved) 

(c)  Tolerances  vrith  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
(Reserved) 

c.  By  revising  §  180.435  to  read  aa 
follows: 


f180i486    PaWaimMMlii. 


(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  pesticide  chemical  deltamethrin 
((lA,3i?>-3-(2.2-dibromovinyl)-2.2- 
dimethylc3rclopropanecarboxyllc  add 
(S)-a/p))a-cyano-3-phenoxybeaizyl  ester 
and  its  major  metabolites,  trails 
deltamethrin  ((S>a7p/Ki-cyano-in- 
phenoxybenzyl(lR.3S)-3-(2,2- 
dil»omovinyl)-2,2- 

dimethylcyclopropanecarboxylate]  and 
o^pAo-ff-deltamethrin  [(A)-<i7piia-cysno- 
m-phenoxybenzyl-(li}.3i{)-3-(2.2- 
dilnt>movinyI)- 2 ,2- 

dimethylcyclopropanecarboxylate]  in  or 
on  the  following  a^cultural 
conunodities: 


Commodtty 

Parte  per 
fTiilion 

Cottonseed  

Cottonseed  oi 

Tomatoes 

Tomato  (products)  oon- 
centiaied. 

0.04 
0.2 
0.2 
1.0 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regiortal 
registrations.  [Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

i 

PART  186— (AMENDH)] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Aathorily:  21  U.S.C  346*  and  34«. 

f18S.1580    ptamovad] 

b.  By  removing  §  185.1580. 
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§185.5450  [Removed] 

c.  By  removing  §  185.5450. 

(FR  Doc.  97-31103  FUed  11-2S-47: 8:45  am) 
nujNQ  CODE  asab-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180. 185  and  186 
[OPP-300681;  FRL-«756-«] 
RIN  2070^878 

Lamt>da-Cyhalotlirin;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  the  combined  residues' of 
the  pyrethroid  lambda-cyhalothrin  and 
its  epimer  in  or  on  broccoli,  cabbage, 
com  (grain,  fodder  and  forage),  com 
(sweet),  cottonseed,  dry  bulb  onion, 
garlic,  lettuce,  head,  peanuts,  rice, 
soybeans,  sorghum,  sunflower, 
tomatoes,  wheat,  sunflower,  and 
livestock  commodities.  It  also  removes 
time  limitations  for  tolerances  for 
residues  of  lambda-cyhalothrin  on  the 
same  commodities  that  expire  on 
November  15, 1997.  The  Zeneca  Ag 
Products  requested  these  tolerances 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1906  (Pub.  L. 
104-170). 

DATES:  This  regulation  is  effective 
November  26,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  28, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300581], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  GPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Heafing  Clerk  identified 
by  the  docket  control  number.  (OPP- 
300581],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 


requests  to  Rm.  1132.  CM  *2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket^pamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  or 
ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300581].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  bearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATKW  CONTACT:  By 
mail:  Adam  Heyward,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Ciystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  (703)  308-6100.  e-mail: 
heyward.adam0epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  May 
24,  1988,  EPA  established  a  time  limited 
tolerance  under  section  408  of  the 
FFDCA,  21  U.S.C.  346  a(d)  and  348  for 
residues  of  lambda-cyhalothrin  and  its 
epimer  on  cottonseed  (53  FR  18558).  As 
additional  crops  tolerances  were 
established,  they  were  also  made  time- 
limited.  These  tolerance  expire  on 
November  15, 1997.  Zeneca  Ag 
Products,  on  September  15, 1997, 
requested  that  the  time  limitation  for 
tolerances  for  residues  of  the  insecticide 
lambda-fryhalothrin  and  its  epimer  in  or 
on  the  commodities  mentioned  above  be 
removed  based  on  environmental  effects 
data  that  they  had  submitted  as  a 
condition  of  registration.  Zeneca  Ag 
Products  also  submitted  a  summary  of 
its  petition  as  required  under  the 
FFTK]A  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996  (Pub.  L. 
104-170). 

In  the  Federal  Register  of  Friday, 
September  25, 1997  (62  FR  50337) 
(FRI^5748-2),  EPA  issued  a  notice 
pursuant  to  section  408  of  the  Federal 
Food,  Drog,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e)  announcing  the  filing 
of  pesticide  petitions  (PP  6F3318, 
7F3560,  7H5543,  7F3488. 1F3952, 
1H5607, 1F3992,  2F4109,  2F4100, 
2F4114. 1F3985.  9F3770  and  6F4769) 
for  tolerances  by  Zeneca  Ag  Products, 
1800  Concord  Pike,  P.O.  Box  15458, 


Wilmington.  Delaware  19850-5458. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Zeneca  Ag 
Products,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.438  be  amended  by  removing  time 
limitatioins  for  tolerances  for  the 
combined  residue  of  the  insecticide, 
lambda-cyhalothrin  and  its  epimer  in  or 
on  the  following  crops  and 
commodities:  broccoli  at  0.4  parts  per 
millions  (ppm);  cabbage  at  0.4  ppm; 
cattle,  fat  at  3.0  ppm;  cattie.  meat  at  0.2 
ppm;  cattie,  meat  and  meat  by-products 
(mbyp)  at  0.2  ppm;  com,  grain  (field  and 
pop)  at  0.05  ppm;  com,  fodder  at  1.0 
ppm;  com,  forage  at  6.0  ppm;  com, 
sweet  (k+kwhr)  at  0.05  ppm;  cottonseed 
at  0.05  ppm;  dry  bulb  onion  at  0.1  ppm; 
eggs  at  0.01  ppm;  garlic  at  0.1  ppm; 
goats,  fat  at  3.0  ppm;  goats,  meat  at  0.2 
ppm:  goats,  mbyp  at  0.2  ppm,  hogs,  fat 
at  3.0  ppm;  hogs,  meat  at  0.2  ppm;  hogs, 
mbyp  at  0.2  ppm;  horses,  fat  at  3.0  ppm; 
horses,  meat  at  0.2  ppm;  horses,  mbyp 
at  0.2  ppm;  lettuce,  head  at  2.0  ppm; 
milk,  fat  (reflecting  0.2  ppm  in  whole 
milk)  at  5.0  ppm;  peanuts  at  0.05  ppm; 
peanuts,  hulls  at  0.05  ppm;  poulti^,  &t 
at  0.01  ppm;  poultry,  meat  at  0.01  ppm; 
poultry,  mbyp  at  0.01  ppm;  rice,  grain 
at  1.0  ppm;  rice,  hulls  at  5.0  ppm;  rice, 
straw  at  1.8  ppm;  sheep,  fet  at  3.0  ppm; 
sheep,  meat  at  0.2  ppm;  sheep,  mbyp  at 
0.2  ppm;  soybeans  at  0.01  ppm; 
sorghum,  grain  at  0.02  ppm;  sorghum, 
grain  dust  at  1.5  ppm;  sunflower,  seeds 
at  0.2  ppm;  sunflower,  forage  at  0.2 
ppm;  tomatoes  at  0.1  ppm;  wheat,  grain 
at  0.05  ppm;  wheat,  forage  at  2.0  ppm; 
wheat,  hay  at  2.0  ppm;  wheat,  strftw  at 
2.0  ppm;  wheat,  grain  dust  at  2.0  ppm; 
com,  grain  flour  at  0.15  ppm;  sunflower, 
oil  at  0.30  ppm;  sunflower,  hidls  at  0.50 
ppm;  tomato  pomace  (dry  or  wet)  at  6.0 
ppm;  and  wheat,  bran  at  0.2  ppm. 

In  the  Notice  of  Filing  the  established 
tolerance  level  for  sorghum  grain  was 
inadvertentiy  listed  as  0.02  ppm.  The 
correct  tolerance  level  for  this 
commodity  if  0.2  ppm.  The  correct 
tolerance  was  considered  by  EPA  for 
risk  assessment  purposes.  In  the  latest 
CFR,  40  CFR  180.438  (revised  as  of  July 
1, 1997),  the  tolerance  for  garlic  was 
incorrectiy  listed  as  0.02  ppm.  The 
correct  level  if  0.1  ppm.  This  error 
occurred  when  the  CFR  was  updated. 
The  0.1  ppm  level  was  considered  by 
EPA  for  risk  assessment. 

The  basis  for  time  limited  tolerances 
that  expire  November  15, 1997  was 
given  in  the  October  20, 1993  Federal 
Register  (58  FR  54094).  These  time- 
limited  tolerances  were  predicated  on 
the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
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due  to  lack  of  certain  environmental 
effects  data.  The  rational  for  using  time- 
limited  tolerances  was  to  encourage 
pesticide  manufacturers  to  comply  with 
the  conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
limited  due  to  the  conditional  status  of 
a  product  registration  imder  the  Federal 
Insecticide,  Fungicide,  Rodmticide  Act 
(FIFRA)  as  amended.  It  is  current  EPA 
policy  to  no  longer  establish  time 
limitations  on  tolerance(s)  if  none  of  the 
conditions  of  registration  had  any 
bearing  on  human  dietary  risk,  llie 
current  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerances 
are  being  deleted. 

I.  Risk  AMeasment  and  Statutory 
Findings 

New  section  408(bM2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  bom  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervoiis  system,  and  carcinogenicity. 
Second,  EPA  examines  exposiue  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures, 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 


causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  fector")  of 
100  is  commonly  used  since  it  is 
assiuned  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infiants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks.  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposiue  into  the  NOEL  &t>m  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  hundredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  imcertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  %veight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structtue 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 


exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposiue  scenario. 
Both  short  and  long  diuations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  bom  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  bom  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  bom  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposiue  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
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to  a  lifetime  pf  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposiu«, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  siuface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposxires  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consiunption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consiuned  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Risk  Aanssment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  su£ficient  data  to  assess  the 
hazards  of  lambda-cyhaJothrin  and  its 
epimer,  and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(b)(2)  in  or  on  the  crops  and 
commodities  listed  above  under 
SUPPLEMENTARY  INFORMATION. 
EPA's  assessment  of  the  dietary 


exposxues  and  risks  associated  with 
establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  natiue  of  the 
toxic  effects  caused  by  lambda- 
cyhalothrin  and  its  epimer  are  discussed 
below.  Note  that  the  studies  discussed 
below  were  conducted  using  either 
cyhalothrin  or  lambda-cyhalothrin. 
Cyhalothrin  and  lambda-cyhalothrin  are 
basically  the  same  chemical,  the 
difEarences  are  found  in  their  stereo 
chemistry  and  the  number  of  isomers  in 
each  mixture.  Cyhalothrin  consists  of 
four  stereo  isomers  in  each  mixture. 
Cyhalothrin  consists  of  four  steno 
isomers  while  lambda-cyhalothrin  is  a 
mixture  of  the  two  iomers.  The  two 
lambda-cyhalothrin  isomers  are 
contained  in  cyhalothrin,  they  represent 
40%  of  the  cyhalothrin  mixtiue.  The 
major  studies  submitted  to  the  Agency 
were  conducted  with  cyhalothrin. 
However,  these  studies  are  used  in 
support  of  registration  for  both 
mixtiues.  There  is  evidence,  based  on 
subchronic  studies  in  rats,  that  the  two 
mixtiues  are  not  biologically  different 
with  respect  to  their  mammalian 
toxicity. 

1.  Acute  toxicity  studies  with  the 
technical  grade  of  the  active  ingredient 
lambda-cyahothrin:  oral  LD50  in  the  rat 
of  79  milligrams/kilogram  (mg/kg) 
(males)  and  56  mg/kg  (fismalesKTox 
Category  U),  dermal  LDso  in  the  rat  of 
632  mg/kg  (males)  and  696  mg/kg 
females  (Tox  Category  II), primary  eye 
irritation  study  showed  mild  irritation 
(Tox  Category  II)  and  primary  dermal 
irritation  study  showed  no  irritation 
(Tox  CatMory  IV). 

2.  The  lollowing  genotoxicity  tests 
were  all  negative:  a  gene  mutation  assay 
(Ames),  a  mouse  micronucleus  assay,  an 
in  vitro  cjrtogenetics  assay,  and  a  gene 
mutation  study  in  mouse  lymphoma 
cells. 

3.  In  a  three-generation  reproduction 
study,  rats  were  fed  diets  containing 
cyhalothrin  at  0,  10,  30  or  100  ppm 
(approximately  0,  0.5, 1.5  or  5.0  mg/kg/ 
day).  Parental  toxicity  was  observed  as 
decreased  mean  body  weight  and  body 
weight  gain  during  the  premating  and 
gestation  periods  at  5.0  mg/kg/day. 
There  were  no  other  treatment-related 
effects.  Offspring  toxicity  was  observed 
as  reduced  mean  pup  weight  and  pup 


weight  gains  during  lactation,  again  at 
5.0  mg/kg/day.  No  other  treatment- 
related  effects  were  observed.  The 
reproductive  and  parental  NOELs  are 
1.5  mg/kg/day  and  the  reproductive  and 
parental  LOELs  are  5.0  mg/kg/day.  The 
developmental  NOEL  is  5.0  mg/kg/day 
(highest  dose  tested). 

4.  In  a  developmental  toxicity  study, 
rabbits  were  given  gavage  dose  levels  of 
cyhalothrin  at:  0,  3, 10,  30  mg/kg/day 
during  the  gestation  period  (days  6 
throu^  18).  The  maternal  NOEL  was  10 
mg/kg/day  and  the  maternal  LOEL  was 
30  mg/kg/day  based  on  decreased  body 
weight  gain  (48%  of  controls)  during  the 
dosing  period.  The  developmental 
NOEL  was  30  mg/kg/day  Itighest  dose 
tested  (HDT).  No  developmental  effects 
were  observed. 

5.  In  a  developmental  study  rats  were 
given  gavage  dose  levels  of  cyhalothrin 
at:  0,  5. 10, 15  mg/kg/day  during  the 
gestation  period  (days  6  through  15). 
The  maternal  NOEL  was  10  mg/kg/day 
and  the  maternal  LOEL  was  15  mg/kg/ 
day  based  on  reduced  body  weight  gain 
(70%  of  control)  and  food  consumption 
(as  low  as  76%)  during  the  dosing 
period.  The  developmental  NOEL  was 
greater  than  15  mg/kg/day  (HDT).  No 
developmental  effects  were  observed. 

6.  In  a  90-day  feeding  study  in  rats, 
lambda-cyhalothrin  was  fed  at  doses  of. 
0,  10,  50  or  250  ppm  (0,0.5,  2.5, 12.5 
mg/kg/day).  The  animals  were 
examined  once  daily  for  clinical  signs  of 
toxicity.  Bodyweights,  food 
consumption,  hematological  and 
clinical  chemistry  parameters, 
urinalysis  parameters,  organ  weights, 
and  macroscopic  and  microscopic 
observations  were  recorded.  Body 
weight  gain  and  food  consumption  were 
significanUy  reduced  for  both  sexes  at 
12.5  mg/kg/day.  There  was  also  a  slight' 
but  statistically  significant  reduction  in 
food  efficiency  in  females  at  this  dose 
level.  The  NOEL  is  2.5  mg/kg/day  and 
the  LEL  is  12.5  mg/kg/day  based  on 
reduction  in  bodyweight  gain  and  food 
consumption  in  both  sexes  and  food 
efficiency  in  females. 

7.  In  another  90-day  feeding  study  in 
rats  cyhalothrin  was  fed  at  doses  of  0, 
10,  50  or  250  ppm  (0,  0.5,  2.5,  12.5  mg/ 
kg/day).  The  animals  were  examined  for 
clinical  signs  of  toxicity.  Bodyweights,    . 
food  consumption,  hematological  and 
clinical  chemistry  parameters, 
urinalysis  parameters,  organ  weights, 
and  macroscopic  and  microscopic 
observations  were  recorded.  Body 
weight  gain  was  significantly  reduced  in 
males  at  12.5  mg/kg/day.  Body  weight 
gain  was  also  significanUy  reduced  in 
females  at  this  level,  but  only  during  the 
first  week.  Body  weight  gain  was  not 
significantly  affected  at  lower  dose 
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levels.  The  NOEL  is  2.5  mg/kg/day  and 
the  LEL  is  12.5  mg/kg/day  based  on 
decreased  bodyweight  gain. 

8.  A  In  28-day  study  in  the  mouse 
cyhalothrin  was  fed  to  mice  in  the  diet 
as  a  range-finding  study  for  the 
carcinogenicity  study  at  0,  5,  25, 100, 
500,  or  2,000  ppm  (0,  0.65,  3.30, 13.5, 
64.2  or  309  mg/kg/day  for  males  and  0, 
0.80,  4.17, 15.2,  77.9  or  294  mg/kg/day 
for  females).The  NOEL  is  500  ppm  and 
the  LEL  is  2,000  ppm  based  on 
mortality,  clinical  signs  of  toxicity, 
decreases  in  body  weight  gain  and  food 
consumption,  changes  in  hematology 
and  organ  weights  and  minimal 
centrilobular  hepatocyte  enlargement. 

9.  In  a  21  day  dermal  toxicity  study 
rats  were  exposed  dennally  to  doses  of 
1. 10,  or  100  mg/kg  of  lambda- 
cyhalothrin  (redurod  to  50  mg/kg  after 
two  or  three  applications)  6  hours/day 
for  21  consecutive  days.  No  significant 
signs  of  skin  irritation  was  obMrved  at 
any  dose  level.  Two  male  rats  were 
found  dead  after  3  applications  of  100 
mg/kg.  There  was  no  evidence  prior  to 
death,  at  postmortem  examination,  or 
from  histopathology,  of  the  possible 
cause  of  death,  but  it  is  thought  likely 
to  be  due  to  pyrethroid  toxicity. 
Animals  dosed  with  50  mg/kg/day 
displayed  clinical  signs  of  slight  general 
toxicity  (bizarre  behavior,  paw  flicking, 
splayed  gait,  sides  pinched  in,  thin,  tip- 
toe gait,  reduced  stability,  dehydration 
and  reduced  splay  reflex).  Effects  on 
body  weight  gain  and  food  consumption 
were  also  seen  in  males  at  this  dose 
level.  No  toxicologically  significant 
treatment-related  effects  were  observed 
at  any  other  dose  level.  The  NOEL  is  10 
mg/kg/day  and  the  LEL  is  100/50  mg/ 
kg/day  baised  on  death,  clinical  signs  of 
toxicity  and  decreased  bodyweight  gain 
and  food  consumption. 

10.  In  a  21-day  inhalation  study  rats 
were  exposed  nose-only  6  hours/day,  5 
days/ week  for  21  days  to  lambda- 
cyhalothrin  at  0.3,  3.3,  or  16.7  fig/L.  The 
NOEL  was  0.3  Mg/L  and  the  LOEL  was 
3.3  Mg/L  based  on  decreased  bodyweight 
gains  (high  dose  males)  and  food 
consiunption  (high  dose,  both  sexes), 
clinical  signs  of  toxicity  (paw  flicking, 
tail  erections,  tiptoe  gait,  lachrymation 
or  salivation),  punctate  foci  on  cornea 
(both  sexes,  mid-  and  high  dose),  raised 
prothrombin  time,  changes  in 
hematology,  clinical  chemistry  and  ^ 
urinalysis  parameters  and  a  slight 
increase  in  the  incidence  of  alveolitis  in 
females. 

11.  In  a  12-month  chronic/ 
carcinogenicity  feeding  study,  dogs 
were  fed  dose  (by  capsule)  levels  of 
lambda-cyhalothrin  at  0,  0.1,  0.5.  3.5 
mg/kg/day  with  a  NOEL  of  0.1  mg/kg/ 
day.  The  LOEL  for  this  study  is 


established  at  0.5  mg/kg/day  based  upon 
clinical  signs  of  neurotoxicity. 

12.  In  a  24-month  chronic  feeding/ 
carcinogenicity  study  rats  were  fed  diets 
containing 0, 10,  50,  and  250  ppm  (0, 
0.5.  2.5  or  12.5  mg/kg/day)  of 
cyhalothrin.  The  LEL  for  chronic 
toxicity  in  rats  is  12.5  mg/kg/day  and 
the  NOEL  is  2.5  mg/kg/day.  There  was 
no  indication  of  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

13.  In  a  carcinogenicity  study,  mice 
were  fed  dose  levels  of  0.  20, 100,  or  500 
ppm  (0,  3, 15,  or  75  mg/kg/day)  of 
cyhalothrin  in  the  diet  for  2  years.  A 
systemic  NOEL  was  established  at  100 
ppm  and  systemic  LOEL  at  500  ppm 
based  on  decreased  body  weight  gain  in 
males  throughout  the  study  at  500  ppm. 
The  EPA  has  classified  lambda- 
cyhalothrin  as  a  Group  D  carcinogen 
(not  classifiable  due  to  an  equivocal 
finding  in  this  study).  No  treatment- 
related  carcinogenic  effects  were 
observed  uiuier  the  conditions  of  the 
study. 

14.  Metabolism  studies  in  rats 
demonstrated  that  distribution  patterns 
and  excretion  rates  in  multiple  oral  dose 
studies  are  similar  to  single-idose 
studies.  Acciunulation  of  imchanged 
compound  in  fet  upon  chronic 
administration  with  slow  elimination. 
Otherwise,  lambda-cyhalothrin  was 
rapidly  metabolized  and  excreted.  The 
metabolism  of  lambda-cyhalothrin  in 
livestock  has  been  studied  in  the  goat, 
chicken,  and  cow. 

15.  No  neurotoxicity  studies  are 
available.  These  studies  vdll  be  required 
under  a  special  data  call-in  letter 
purauant  to  Section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking  EPA  has 
sufficient  toxicity  data  to  support  these 
tolerances  and  these  additional  studies 
are  not  expected  to  significanUy  change 
its  risk  assessment. 

.  B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  used  a  systemic 
NOEL  of  0.5  mg/kg/day  based  on  gait 
adnormalities  in  dogs  on  day  2  in  the 
chronic  toxicity  study. 

2.  Short  •  and  intermediate  -  term 
toxicity.  For  short-and  intermediate- 
term  dermal  risk  assessment,  EPA 
recommends  tise  of  a  NOEL  of  10.0  mg/ 
kg/day  from  the  21-day  dermal  toxicity 
study  based  on  systemic  toxicity  at  50 
mg/kg/day  (LOEL).  A  dermal  absorption 
rate  of  25%  was  used  based  on  weight 
of  the  evidence  available  for  all 
structiually  related  pyrethroids.  EPA 
used  a  NOEL  of  0.3  )ig/L  from  the  21- 
day  inhalation  study  in  rats  based  on 
clinical  signs  indicative  of  neurotoxicity 


(paw  slicking)  tail  erections,  and  tiptoe 
gait)  at  3.3  ug/L. 

3.  Chronic  toxicity.  EPA  has 
established  the  reference  dose  (RfD)  for 
lambda-cyhalothrin  at  0.001  mg/kg/day. 
This  RfD  is  based  on  a  1-year  oral  study 
in  dogs  with  a  NOEL  of  0.1  mg/kg/day 
and  an  uncertainty  fector  (UF)  of  100. 
The  LEL  of  0.5  mg/kg/day  was  based  on 
clinical  signs  of  neurotoxicity 
(convulsions,  ataxia,  muscle  tremors) 
and  a  slight  increase  in  liquid  feces. 

4.  Carcinogenicity.  Based  on  the 
available  carcinogenicity  studies  in  tvro 
rodent  species',  lambda-cyhalothrin  has 
been  classified  as  a  Group  "D" 
chemical,  "not  classifiable  as  to  human 
carcinogenicity."  Although  lambda- 
cyhalothrin  was  not  shown  to  be 
carcinogenic  io  either  the  mouse  or  rat, 
Uie  EPA  Health  Effects  Division  (HED) 
RfD/PEER  review  committee  based  the 
"D"  classification  on:  (1)  Lambda- 
cyhalothrin  was  not  tested  at  adequate 
dose  levels  for  carcinogenicity  testing  in 
the  mouse,  and  (2)  the  equivocal  nature 
of  the  findings  with  regard  to  the 
incidence  of  mammary 
adenocarcinomas.  No  additional  cancer 
studies  are  being  required  at  this  time. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses.  The 
primary  source  of  hiunan  exposure  to 
lambda-cyhalothrin  will  be  from 
ingestion  of  both  raw  and  processed 
food  commodities  treated  with  lambda- 
cyhalothrin.  Tolerances  have  been 
established  in  40  CFR  180.438  and  40 
CFR  186.3765  for  combined  residues  of 
lambda-cyhalothrin  and  its  epimer  in  or 
on  a  variety  of  food  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
lambda-cyhalothrin  as  follows: 

i.  Acute  exposure  and  risk.  An  acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  residt  of 
a  1  day  or  single  exposure.  The  acute 
dietary  exposiue  used  Monte  Carlo 
modeling  incorporating  anticipated 
residue  and  percent  crop  treated 
refinements.  The  acute  dietary  Margin 
of  Exposure  (MOE)  calculated  at  the 
99.9th  percentile  for  the  most  highly 
exposed  population  subgroup  (non- 
nuning  infents  <  1  year  old)  is  139.  The 
MOE  calculated  at  the  99.9th  percentile 
for  the  general  U.S.  population  is  311. 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  for  MOE  of  100  or 
greater.  Therefore,  the  acute  dietary  risk 
assessment  for  lambda-cyhalothrin 
indicates  a  reasonable  certainty  of  no 
harm. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis  is 
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0.001  mg/kg/day  from  the  lambda- 
cyhalothrin  chronic  dog  study  and  an 
uncertainty  foctor  of  100.  The  chronic 
dietary  exposure  assessment  used 
anticipated  residues  and  percent  crop 
treated  information.  The  chronic  dietary 
exposure  estimate  for  the  overall  U.S. 
population  was  calculated  to  be 
0.000068  mg/kg/day  (6.8%  of  the  RfD 
utilized)  and  for  children  1-6  years  was 
calculated  to  be  0.000192  mg/kg/day 
(19.2%  of  the  RfD  utilized). 

EPA  notes  that  the  acute  dietary  risk 
assessments  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  June 
1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  anticipated  residues  and 
percent  crop  treated  refinements.  The 
chronic  dietary  risk  assessment  used 
percent  crop  treated  information  and 
anticipated  residues.  Section 
408(b)(2)(E)  authorizes  EPA  to  consider 
available  data  and  information  on  the 
antipicated  residue  levels  of  pesticide 
chemicals  that  have  been  measure  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
5  years  after  the  tolerance  is  established, 
modified  or  left  in  effect,  demonstration 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission.  EPA  is  authorized  to 
require  similar  data  on  a  timeframe  it 
deems  appropriate.  Section  408  {b)(2)(F) 
allows  the  agency  to  use  data  on  the 
actual  percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings:  (1)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
from  a  crop  that  is  likely  to  contain 
residues;  (2)  that  the  exposure  estimate 
does  not  underestimate  the  exposure  for 
any  significant  subpopulation  and;  (3) 
where- data  on  regional  pesticide  use 
and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  lambda-cyhalothrin  were  derived 
from  federal  and  market  survey  data. 
EPA  considers  these  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulationa  including 


several  regional  groups.  Review  of  this 
regional  data  allows  the  Agency  to  be 
reasonably  certain  that  no  regional 

Eipulation  is  exposed  to  residue  levels 
gher  than  those  estimated  by  the 
Agency.  To  meet  the  requirement  for 
data  on  anticipated  residues,  EPA  will 
issue  a  Date  Call-in  (EXII)  notice 
pursuant  to  FFDCA  section  408(f) 
requiring  submission  of  data  on 
anticipated  residues  in  conjiuiction  with 
approval  of  the  registration  under  the 
FIFRA. 

2.  Fmm  drinking  water.  Laboratory 
and  field  data  have  demonstrated  that 
lambda-cyhalothrin  is  immobile  in  soil 
and  will  not  leach  into  groimdwater. 
Other  data  show  that  lambda- 
cyhalothrin  is  virtually  insoluble  in 
water  and  extremely  lipophilic.  As  a 
result,  EPA  concludes  that  residues 
reaching  surface  waters  from  field 
runoff  will  quickly  adsorb  to  sediment 
particles  and  be  partitioned  from  the 
water  colimin.  Further,  a  screening 
evaluation  of  leaching  potential  of  a 
tjrpical  pyrethroid  was  conducted  using 
EPA's  Pesticide  Root  Zone  Model 
(PRZMl).  Based  on  this  screening 
assessment,  the  potential  concentrations 
of  a  p)rrethroid  in  groundwater  at  depths 
of  1  and  2  meters  are  essentially  zero 
(«0.001  parts  per  billion  (ppb)). 
Surface  water  concentrations  for 
pyrethroids  were  estimated  using 
PRZM3  and  Exposure  Analysis 
Modeling  System  (EXAMS)  using 
standard  EPA  cotton  runoff  and 
Mississippi  pond  scenarios.  The 
maximum  concentration  predicted  in 
the  simulated  pond  was  0.052  ppb. 
Concentrations  in  actual  drinking  water 
would  be  much  lower  than  the  levels 
predicted  in  the  hypothetical,  small, 
stagnant  farm  pond  model  since 
drinking  water  derived  from  siuface 
%vater  would  normally  be  treated  before 
consumption. 

i.  Acute  exposure  and  risk.  The  acute 
drinking  water  exposure  and  risk 
estimates  are  0.000022  mg/kg/day  (MOE 
22,876)  and  0.000042  mg/kg/day  (MOE 
11,956)  for  the  overall  U.S.  population 
and  non-nursing  infants  <  1  year  old, 
respectively. 

ii.  Chmnic  exposure  and  risk.  The 
chronic  drinking  water  exposure  and 
risk  estimates  are  0.000000  mg/kg/day 
(0.0%  of  ROD  utilized)  and  0.000000  mg/ 
kg/day  (0.0%  of  RfD.  Utilized)  for  the 
overall  U.S.  population  and  non-nursing 
infants  <  1  year  old,  respectively. 
3.  From  non-dietary  exposure. 
Lambda-cyhalothrin  is  currently 
registered  for  use  on  the  following 
residential  non-food  sites:  general 
indoor/outdoor  pest  control  (crack/ 
crevice/spot),  termiticide,  ornamental 
plants  and  lawns  aroimd  homes,  parks, 


recreation  areas  and  athletic  fields,  and 
golf  course  turf.  Application  of  this 
pesticide  in  and  around  these  sites  is 
mainly  limited  to  commercial 
applicators.  Analyses  were  conducted 
which  included  an  evaluation  of 
potential  non-dietary  (residential) 
applicator,  post-application  and  chronic 
dietary  aggregate  exposures  associated 
with  lambda-cyhalothrin  products  used 
for  residential  flea  infestation  control 
and  agricultural/commercial 
applications.  In  the  case  of  potential 
non-dietary  health  risks,  conservative 
point  estimates  of  non-dietary 
exposures,  expressed  as  total  systemic 
absorbed  dose  (sununed  across 
inhalation  and  incidental  ingestion 
routes)  for  each  relevant  product  use 
category  (i.e.  lawn  care)  and  receptor 
based  on  the  toxicity  endpoints  selected 
by  EPA  for  lambda-cyhalothrin. 
inhalation  and  incidental  oral  ingestion 
absorbed  doses  were  combined  cmd 
compared  to  the  relevant  systemic 
NOEL  for  estimating  MOEs. 

4.  Short-  and  intermediate-term 
exposure  and  risk.  EPA  used  a  NOEL  of 
0.3  ng/L  (0.05  mg/kg/day)  from  the  21- 
day  inhalation  toxicity  study  in  rats. 
The  LOEL  of  3.3  )ig/L  was  based  on 
decreased  body  weight  gains  and 
clinical  signs  of  toxicity  including  paw 
flicking,  tail  erections  and  tiptoe  gait. 
For  short-  and  intermediate-term  dermal 
exposure  MOE  calculations,  EPA  used  a 
NOEL  of  10.0  mg/kg/day  based  on 
systemic  toxicity  at  50  mg/kg/day 
(LOEL).  MOE  =  100. 

The  short  and  intermediate-term  non- 
dietary  aggregate  (non-dietary  -«-  chronic 
dietary  (food  and  water))  MOEs  for 
lambda-cyhalothrin  indficate  a 
substantial  degree  of  safety.  The  total 
non-dietary  (inhalation  +  incidental 
ingestion  -♦■  dermal)  MOEs  for  post- 
application  exposure  for  the  lawn  care 
product  evaluated  was  estimated  to  be 
>  15,000  for  adults,  7.200  for  children 
1-6  years  old  and  7,000  for  in&nts  <  1 
year.  It  can  be  concluded  that  the 
potential  non-dietary  and  aggregate 
(non-dietary  +  chronic  dietary) 
exposiuBS  for  lambda-cyhalothrin  are 
associated  with  substantial  margin  of 
safety. 

5.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modffy,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry. 
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and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ctunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  hither 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althou^  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  uidikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assiuned). 

Although  lambda-cyhalothrin  is 
structurally  similar  to  other  members  of 
the  synthetic  pyrethroids  class  of 
insecticide.  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  lambda-cyhalothrin  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  lambda- 
cyhalothrin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  lambda-cyhalothrin  has  a 


common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  water.  The  acute 
aggregate  MOE  calculated  at  the  9g.th 
percentile  for  the  U.S.  p>opulation  is 
307.  In  a  conservative  policy,  the 
Agency  has  no  cause  for  concern  if  total 
acute  exposiue  calculated  for  the  99.9th 
percentile  yields  a  MOE  of  100  or  large. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
acute  aggregate  exposure  to  lambda- 
cyhalothrin  residues. 

2.  Chronic  risk.  Aggregate  chronic 
exposure  is  the  sum  of  chronic  exposure 
bom  food  and  chronic  water.  Using  the 
exposiue  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  lambda-cyhalothiin  from 
food  and  wator  will  utilize  6.8%  of  the 
RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health..  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  chronic  aggregate 
exposure  to  lambda-cyhalothrin 
residues. 

3.  Short-  and  intermediate-term  risk.. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  bacl^ground  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  For  lambda-cyhalothrin  the 
aggegrate  MOE  (inhalation  -t-  incidental 
oral  -t-  chronic  dietary  siunmed  across 
all  product  use  category  was  estimated 
to  be  14.000  for  the  U.S.  population. 
EPA  concludes  that  the  aggregate  short- 
and  intermediate-term  risks  do  not 
exceed  levels  of  concern,  and  that  there 
is  reasonable  certainty  that  no  harm  wrill 
result  from  aggregate  exposiue  to 
lambda-cyhalothrin  residues. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Lambda-cyhalothrin  has  been 
classified  by  EPA  as  a  Group  "D" 
chemical,  "not  classifiable  as  to  human 
carcinogenicity."  Therefore,  this  risk 
assessment  was  not  conducted. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  lambda- 
cyhalothrin,  EPA  considered  data  from 
developmental  toxicity  studies  in  rats 


and  rabbits  and  a  three-generation 
reproductive  toxicity  study  in  tats.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  expostire  during 
prenatal  development.  Reproduction 
studies  provide  information  relating  to 
pre-  and  post-natal  effects  from 
exposure  to  the  pesticide,  information 
on  the  reproductive  capability  of  mating 
animals,  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safBty  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  fectors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case.  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  die  NOEL  in  the 
animal  study  appropriate  to  the 
particular  risk  assessment.  This 
hundredfold  uncertainty  (safety)  fector 
is  designed  to  account  for  inter-species 
extrapolation  and  intra-species 
variability.  EPA  believes  that  reliable 
data  support  using  the  standard 
hundredfold  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
fector. 

1.  Developmental  toxicity  studies,  i. 
From  the  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 
was  10  mg/kg/day.  The  maternal  LEL  of 
15  mg/kg/day  was  based  on  decreased 
body  weight  gain  and  decreased  food 
consumption.  The  developmental  (fetal) 
NOEL  was  >  15  mg/kg/day  at  the  HDT. 

ii.  From  the  developmental  toxicity 
study  in  rabbits,  the  maternal  (systemic) 
NOQ^  was  10  mg/kg/day.  The  maternal 
LEL  of  30  mg/kg/day  was  based  on 
decreased  body  weight  gain.  The 
developmental  (fetal)  NOEL  was  ^  30 
mg/kg/day  (HDT). 

2.  Reproductive  toxicity  study.  From 
the  three-generation  reproductive 
toxicity  study  in  rats,  both  the  parental 
(systemic)  and  reproductive  (pup) 
NOEL'S  were  1.5  mg/kg/day.  Both  the 
parental  (systemic)  and  reproductive 
(pup)  LEL's  were  5  mg/kg/day.  They 
were  based  on  a  significant  decrease  in 
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parental  body  weight  (systemic)  or  a 
significant  decrease  in  pup  body. 

3.  Pre-  and  post-natal  sensitivity.  The 
toxicology  data  base  for  lambda- 
cyhalothrin  is  complete  with  respect  to 
current  toxicological  data  requirements. 
There  are  no  pre-  or  post-natal  toxicity 
concerns  for  infants  and  children,  based 
on  the  results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
three-generation  reproductive  toxicity 
study  in  rats. 

The  toxicological  database  relativa  to 
pre-  and  post-  natal  sensitivity  is 
complete.  Based  on  the  above,  EPA 
concludes  that  reliable  data  support  the 
use  of  the  standard  hundredfold  margin 
of  uncertainty  factor  and  that  an 
additional  uncertainty  fiactor  is  not 
warranted  at  this  time. 

4.  Acute  risk.  The  aggregate  acute 
MOE  calculated  at  the  99.9th  percentile 
for  non-nursing  infiants  <  1  year  old  is 
138.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  a  MOE  of  100  or  larger.  Therefore, 
the  Agency  has  no  acute  aggregate 
concern  due  to  exposure  to  lambda- 
cyhalothrin  through  food  and  drinking 
water. 

5.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  lambda- 
cyhalothrin  from  food  will  utilize  19.2% 
of  the  RfD  for  children  1-6  years  old. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  lambda-cyhalothrin 
residues. 

6.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  level)  plus  short-term  and 
intermediate  term  residential  exposure. 
The  aggregate  MOE  was  estimated  to  be 
6.300  for  children  1-6  years  old  and 
6.800  for  infants  (<  1  year  old).  EPA 
concludes  that  the  aggregate  short-  and 
intermediate-term  risks  do  not  exceed 
levels  of  concern,  and  that  there  is 
rsasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
lambda-cyhalothrin  residues. 

G.  Endocrine  Disruption 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 


effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
efliBct...."  The  Agency  is  currenUy 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
jrears  from  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
that  time.  EPA  may  require  fuiidier 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects.  * 

m.  OliMr  CaMideratMBS 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  lambda- 
cyhalothrin  in  plants  and  animals  is 
adequately  understood  for  the  purpose 
of  this  tolerance.  EPA  has  determined 
that  plant  and  animal  metabolites  do  not 
need  to  appear  in  the  tolerance 
expression  at  this  time.  The  residues  to 
be  regulated  are  lambda-cyhalothrin  and 
its  epimer  as  specified  in  40  CFR 
180.438. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
available  for  determination  of  residues 
of  lambda-cyhalothrin  and  its  epimer. 
Adequate  enforcement  methodology 
(gas  chromatography /electron  capture 
detector)  for  plant  and  animal 
commodities  is  available  to  enforce  the 
tolerances.  EPA  will  provide 
information  on  this  method  to  FDA.  In 
the  interim,  the  analytical  method  is 
available  to  anyone  who  is  interested  in 
pesticide  residue  enforcement  from:  By 
mail,  Calvin  Furlow,  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
■Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number  Crystal  Mall  #2,  Rm.  1128. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA  22202.  703-305-5805. 

C.  Magnitude  of  Residues 

A  report  entitied  "Reanalysis  of 
Chronic  and  Acute  Exposure  and  Risk 
for  Lambda-Cyhalothrin  Residues" 
contains  revisions  to  the  originally 
submitted  report:  "Chronic  and  Acute 
Dietary  Exposure  Analyses  and  Risk 
Assessment  for  L^mbda-Cyhalothrin 
Residues  in  Focxl."  The  report  dated 
October  10.  1997  contains  a  list  of  all 
residue  values  used  in  the  chronic  and 
acute  dietary  exposure  analyses 
(including  drinking  water).  The  residue 


values  have  been  verified  by  EPA  and 
are  appropriate. 

D.  International  Residue  Limits 

No  Codex  MRLs  for  residues  of 
lambda-cyhalothrin  have  been 
established.  Canadian  MRLs  have  been 
established  for  residues  of  lambda- 
cyhalothrin.  Mexico  has  established 
tolerances  for  residues  of  lambda- 
cyhalothrin  on  cottonseed  (0.05  ppm) 
which  is  in  harmony  with  the  U.S. 
tolerance.  Mexico  has  established 
tolerances  which  are  below  their  U.S. 
coimterparts  for  com  grain  (0.01  vs.  0.05 
ppm)  and  sorghum  grain  (0.1  vs.  0.2 
ppm). 

As  indicated  above  there  are 
differences  between  the  section  408 
tolerances  and  the  Codex  MRL  values 
for  specific  commodities.  These 
difl[ierence8  could  be  caused  by 
differences  in  methods  used  to  establish 
tolerances,  calculate  animal  feed  dietary 
exposure,  and  as  a  result  of  different 
agricultural  practices.  EPA  will 
specifically  address  these  differences 
when  the  pesticides  are  reregistered  and 
the  tolerances  made  permanent. 

IV.CmBcllHMW 

Therefore,  tolerances  are  established 
for  lambda-cyhalothrin  and  its  epimer 
in  or  on  broccoli  at  0.4  ppm;  cabbage  at 
0.4  ppm;  cattie.  bt  at  3.0  ppm;  cattle, 
meat  at  0.2  ppm;  cattle,  meat  and  meat 
by-products  (mbyp)  at  0.2  ppm;  com, 
grain  (field  and  pop)  at  0.05  ppm;  com, 
fodder  at  1.0  ppm;  com,  forage  at  6.0 
ppm;  com.  sweet  (k-t-kwfar)  at  0.05  ppm; 
cottonseed  at  0.05  ppm;  dry  bulb  onion 
at  0.1  ppm;  eggs  at  0.01  ppm;  garlic  at 
0.1  ppm;  goats,  fet  at  3.0  ppm;  goats, 
meat  at  0.2  ppm;  goats,  mbyp  at  0.2 
ppm.  hogs,  fet  at  3.0  ppm;  hogs,  meat  at 
0.2  ppm;  hogs,  mbyp  at  0.2  ppm;  horses, 
fet  at  3.0  ppm;  horses,  meat  at  0.2  ppm; 
horses,  mbyp  at  0.2  ppm;  lettuce,  head 
at  2.0  ppm;  milk,  fat  (reflecting  0.2  ppm 
in  whole  milk)  at  5.0  ppm;  peanuts  at 
0.05  ppm;  peanuts,  hulls  at  0.05  ppm; 
poultry,  fat  at  0.01  ppm;  poultry,  meat 
1^  0.01  ppm;  poultry,  mbyp  at  0.01  ppm; 
rice,  grain  at  1.0  ppm;  rice,  hulls  at  5.0 
ppm;  rice,  straw  at  1.8  ppm;  sheep,  fet 
at  3.0  ppm;  sheep,  meat  at  0.2  ppm; 
sheep,  mbyp  at  0.2  ppm;  soyb^ms  at 
0.01  ppm;  sorghiun.  grain  at  0.02  ppm; 
sorghum,  grain  dust  at  1.5  ppm; 
sunflower,  seeds  at  0.2  ppm;  sunflower, 
forage  at  0.2  ppm;  tomatoes  at  0.1  ppm; 
wheat,  grain  at  0.05  ppm;  wheat,  forage 
at  2.0  ppm;  wheat,  hay  at  2.0  ppm; 
wheat,  straw  at  2.0  ppm;  wheat,  grain 
dust  at  2.0  ppm;  corn,  grain  flour  at  0.15 
ppm;  sunflower,  oil  at  0.30  ppm; 
sunflower,  hulls  at  0.50  ppm;  tomato 
pomace  (dry  or  wet)  at  6.0  ppm;  and 
wheat,  bran  at  0.2  ppm. 
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In  addition  to  the  tolerance  being 
amended,  since  for  purposes  of 
establishing  tolerances  Ft^A  has 
eliminated  all  distinctions  between  raw 
and  processed  food,  EPA  is  combining 
the  tolerances  that  now  appear  in 
$$  185.3765  and  186.3765  with  the 
tolerances  in  §  180.438  and  is  removing 
§§  185.3765  aad  186.3765. 

V.  Ofcjwi:  films  and  Hearing  Kequests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
fat  posons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1H6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currenUy  has  procedural 
regulations  which  govern  the 
submission  of  ol^ections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  virith 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Directions 
and  hearing  requests  must  be  filed  Mrith 
the  Hearing  CleaA,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  die 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  fectual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  feet;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  account 
(ucontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  woidd  be  adequate  to  jiistify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marUng 


any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
wiUiout  prior  notice. 

VL  PabUc  Kecord  and  Ehctraaic 


EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [CKT-3005811  (including  any 
comments  and  date  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  pq>er 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  am.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Sovices 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  «2. 1921  Jefiisrson 
Davis  Highway.  Arlington,  VA. 

Electronic  comments  may  be  sent 
directlv  to  EPA  at 

opp-dockBfiniamiH.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  pap«  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitied  direcUy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 


Vn.  Regnlatory . 
RaqidremBnts 

This  final  mle  esteblishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 


Paperwork  Reduction  Act  (PRA),  44 
U.S.C  3501  0t  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  die  Unfunded  Mandates 
Refcmn  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultetion  as  specified  by  Executive 
Order  12875.  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  ^ 
58093.  October  28. 1993).  or  special . 
considerations  as  required  by  Executive 
Order  12898.  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  Februuy  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13D45. 
entitied  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 

In  addition,  since  these  tolerances  are 
esteblished  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  af^ly.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  fectual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4. 1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  Counsel  fw  Advocacy  of  the  Small 
Business  Administration. 

vm. 


to  Congraas  and  Am 
Ancounting  Office 

Under  5  U.S.C.  801(aKl)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  nde  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  ofSttbfecta 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pesta,  Reporting  and  recordkeeping 
requirements. 
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40  CFR  Part  185 

Environmental  protection.  Food 
additives,  Pesticides  and  pests. 

40  CFH  Part  186 

Environmental  protection.  Feed 
additives.  Pesticides  ^nd  pests. 

Dated:  November  14, 1997. 
Junes  Jones. 

Actiag  Director,  Registration  Division  Office 
of  Pesticide  i'rograinx. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENOEOl 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aatiiority:  21  U.S.C  346a  and  371. 

b.  Section  180.438  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  180.438    Lembda-cyhalotlMin:  toterancee 
for  rsMoiMB. 

(a)  General.  (1)  Tolerances  are 
established  for  the  combined  residues  of 
the  pyrethroid  lambda-cyhalothrin.  1:1 
mixture  of  (S)-a-cyano-3- 
phenoxybenzy  l-(Z)-(  1  /?.3fl)-3-(2-chloro- 
3,3,3-  trinuoroprop-l-enyl>-2,2- 
dimethylcyclopropanec£Lrboxylate  and 
(/?)-a-cyano-3-phenoxyt)enryl-{Z)- 
(lS,3S)-3-(2-cliloro-3,3,3-  triflaoroprop- 
l-«nyl)-2.2- 

dimethylcyclopropanecarboxylate  and 
its  epimer  expressed  as  epimer  of 
lambda-cyhalothrin,  a  1:1  mixture  of 
(S)-a-cyano-3-phenoxybenzyl-(Z)- 
(lS.3SJ-3-(2-chloro-3.3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
(i?)-a-cyano-3-  pheooxybenzyl-(Z)- 
(l/?,3fl>-3-(2-chloro-3,3,3-  triiluoroprop- 
l-enyl]k2,2- 

dimethylcyclopropanecarboxylate,  on 
plants  and  livestocks,  as  indicated  in 
the  following  table. 


Conwnodtty 


Parts  bermii- 

NIMI 

BmonUi          ,„'.,,; 

Cabbage.     ..„. 

Cattle,  fat  ....    „.. 

Cattle,  meat    _ 

Cattle,  mbyp „. 

Com,  grain  (Md  and  pop) ... 
Com,  tedder 

04 

0.4 

3.0 

0,2 

0.2 

0.05 

1.0 

Com.  forage .,_ 

Com,  grain  flour 

Com.  sweet  (K>kwhr)  „ 

Cottonseed 

Dry  but)  onioo „„   

Eggs 

Garlic 

Goats,  fat  „        

6.0 
0.15 

ao6 
ao6 

0.1 
0.01 

ai 

3.0 

Goats,  meat  . 

Goats,  mbyp 

Hogs,  fat _..     

Hogs,  meat ._ 

0.2 
0.2 
3.0 
0.2 

Hogs,  mbyp 

noTSoS,  rnOBl  >■>•••••■•••■•■«>••••••■ 

Horses,  mtjyp 

Lettuce,  head  

Milk,  fat  (reflecting  0.2  ppm 
in  ¥vhole  milk). 

Peanuts 

Peanuts,  fiuHs  

Poultry,  fat 

Poultry,  meat  ..._: ^„™;. 

Poultry,  mbyp ;. 

Rice,  grain  ._.,.„.. .......^^ 

Rice,  hulls  — ^^-,. .^ 

Rice,  straw  .■:■.■;■.,.; 

Sbeep,  meat 

Sheep,  mbyp  _.;..„..._...™..... 

Soyt)eans  ..... „^. ^. 

Sorghum,  grain  .^-uu-. 

Sorghum,  grain  dust  .._. 

Sunflovyer,  forage _.. 

Sunflower,  hulls 

Sunflower,  oil  

Sunflowers,  seeds 

Tomatoes  

Tomato  pomace  (dry  or  wet) 

Wheat,  grain 

Wheat,  forage  

Wheat,  hay : 

Wheal,  straw ..^. 

Wheat,  grain  dust -. 

Wtieat.  bran  ^ 


Parts  per  mil- 
lion 


0.2 
3.0 
0.2 
02 
2.0 
5.0 

0.05 
0.05 
0.01 
001 
001 

^J0 

5.0 

1.8 

3.0 

02 

OJ? 

001 

02 

1.5 

0.2 

0.50 

0.30 

0^ 

01 

6.0 

0.05 

2.0 

2.0 

2J0 

2.0 

02 


(2)  A  food  additive  tolerance  of  0.01 
part  per  million  is  established  for 
residues  of  the  insecticide 
( la(S*  ),3a(Z)I-(±)-cyano(3- 
phenoxyphenyl)methyl  3-(2-chloro- 
3,3,3-trifluoro- 1  -propenyl)-2,2- 
dimethylcyclopropanecarboxylate 
(lambdacyhalothrin)  as  follows: 

(i)  la  or  on  all  food  items  (other  than 
those  already  covered  by  a  higher 
tolerance  as  a  result  of  use  on  growing 
crops)  in  food-handling  establishments 
where  food  products  are  held, 
processed,  or  prepared. 

(ii)  Application  shall  be  limited  solely 
to  spot  and/ or  crack  and  crevice 
treatment  with  a  spray  solution 
maximum  of  a  0.06-percent  active 
ingredient  by  weight.  Food  must  be 
removed  or  covered  during  treatment. 
Spray  should  not  be  applied  directly  to 
surfaces  or  utensils  that  may  come  into 
contact  with  food.  Food-contact  surfaces 
and  equipment  should  be  thoroughly 
cleaned  with  an  effective  cleaning 
compound  and  rinsed  with  potable 
water  before  using. 

(ill)  For  spot  treatment,  a  coarse  low- 
pressure  spray  shall  be  used.  Limit 
individual  spot  treatments  to  an  area  no 
larger  than  20  percent  of  the  surface 
area.  Any  individual  spot  treatment 
shall  not  exceed  2  square  feet. 

(iv)  For  crack  and  crevice  treatment, 
equipment  capable  of  delivering  a  pin- 


stream  of  spray  directly  into  the  cracks 
and  crevices  shall  be  used. 

(v)  To  assure  safe  use  of  the  additive, 
its  label  and  labeling  shall  conform  to 
that  registered  with  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

(3)  A  food  additive  tolerance  is 
established  for  residues  of  the 
insecticide  (lo  (S*),3a(Z)l-(±)-cyano-(3- 
phenoxylphenyUmethyl  3-(2-chloro- 
3,3,3-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylate  as 
follows: 


Commodity 

Parts  per 
mHon 

Hops,  dried  - 

10.0 

PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

AotiMrtty:  21  U.S.C.  348. 

1186.3765    [Removed] 

b.  Section  185.3765  is  removed. 

PART  186— {AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Aathority:  21  U.S.C.  346a  and  371. 

f186.3765    [Removed] 

b.  Section  186.3765  is  removed. 

(PR  Doc.  97-30959  Filed  11-25-97;  8:45  am] 
BiujNQ  cooE  nao-vy^ 


ENVIRONMENTAL  PROTECTK>N 
AGENCY 

40  CFR  Parts  180, 185  and  186 

[OPP-300S82;  FRL-6755-2I 

RIN2070-AB78 

Cyfluthrin;  Pestickte  Tolerances 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cyfluthrin  in 
or  on  the  raw  agricultural  commodities 
in  or  on  the  following  raw  agricultural 
commodities:  alfalfa;  alfalfa,  hay; 
aspirated  grain  fractions;  carrots;  cattle, 
fat;  cattle,  meat;  cattle,  meat  by-products 
(mbyp);  citrus,  crop  group;  citrus  dried 
pulp;  citrus  oil;  cottonseed:  cottonseed. 
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hulls;  cottonseed,  oil;  eggs;  goats,  fiat; 
goats,  meat;  goats,  mbyp;  hogs,  fat;  hogs, 
meat;  hogs,  mbyp;  horses,  fat;  horses, 
meat;  horses,  mbyp;  milkfot;  peppers; 
poultry,  fat;  poult^,  meat;  poultry, 
mbjrp;  radishes;  sheep,  fat;  sheep,  meat; 
sheep,  mbyp;  sorghum,  fodder; 
sorghum,  forage;  sorghum,  grain; 
sugarcane;  sugarcane,  molasses; 
sunflower,  forage;  sunflower,  seed; 
tomato;  tomato,  concentrated  products; 
and  tomato,  pomace  (wet  and  dry).  It 
also  removes  time  limitations  for 
tolerances  for  residues  of  cyfluthrin  on 
the  same  commodities.  Bayer  Ag 
Corporation  requested  these  tolerances 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L  104-170). 
DATES:  This  regulation  is  effiective 
November  26, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-3005821, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,.SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  niunber.  (OPP- 
3005821,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  SL,  SW., 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requ^ts  filed  with  the  Hearing  Cleric 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket0epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electroiuc  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300582].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 


objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  George  T.  LaRocca.  Product 
Manager  13.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  ntmiber,  and 
e-mail  address:  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy..  Arlington,  VA, 
(703)  305-6100.  e-mail: 
larocca.george^pamail.epa.gov. 
SUPPt^MEMTARY  MRMMATION:  In  the 
Federal  Register  of  January  25,  1988  (S3 
FR  1924).  EPA  established  time-limited 
tolerances  tinder  Section  408  and  409  of 
the  Federal  Food  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(d)  and  348  for 
residues  of  cyfluthrin.  These  tolerances 
expire  on  November  15. 1997.  On 
September  15,  1997,  Bayer  requested 
that  the  time  limitation  for  tolerances 
established  for  residue  of  the  insecticide 
cyfluthrin  in  the  above  mentioned 
commodities  be  removed  based  on 
environmental  effects  data  that  they  had 
submitted  as  a  condition  of  the 
registration  and  time-limited  tolerances. 
Bayer  also  submitted  a  summary  of  its 
petition  as  required  under  the  FFDCA  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996  (Pub.  L.  104-170). 

In  the  Federal  Reveler  of  Thursday, 
September  25, 1997  (62  FR  50337) 
(FRL-5748-2),  EPA  issued  a  notice 
pursuant  to  section  408  of  the  FFDCA, 
21  U.S.C.  346a(e)  annotmcing  the  filing 
of  pesticide  petitions  (4F3046,  9P3731, 
3F4204.  4F4313.  2F4137.  and  4F4313 
and  food/feed  additive  petitions 
4H5427.  9H5574,  3H5670. 4H5686.  and 
4H5687)  for  tolerances  by  the  Bayer  Ag 
Corporation.  8400  Hawthorn  Rd.. 
Kansas  Qty.  MO  64120.  This  notice 
included  a  summary  of  the  petitions 
prepared  by  the  Bayer  Ag  Corporation. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.436  be  amended  by  establishing 
permanent  tolerances  for  residues  of  the 
insecticide  cyfluthrin.  in  or  on  alfalfa, 
carrots,  citrus,  cotton,  peppen,  radishes, 
sorghum,  sugarcane,  sweet  com, 
sunflowers  and.tomatoes  at  the 
following  levels  part  per  million  (ppm): 
alfalfa,  5.0  ppm;  alfalfa,  hay,  at  10.0 
ppm;  aspirated  grain  fractions  at  300 
ppm;  carrots  at  0.2  ppm;  cattie.  fat.  at 
5.0  ppm;  cattie,  meat,  at  0.4  ppm;  catUe, 
mbyp  at  0.4  ppm;  citrus,  crop  group,  at 
0.2  ppm;  citrus,  dried  pulp  at  0.3  ppm; 
citrus  oil.  at  0.3  ppm;  cottonseed  at  1.0 
ppm;  cottonseed,  oil,  at  2.0  ppm; 
cottonseed,  hulls,  at  2.0  ppm;  eggs  at 
0.01  ppm;  goats,  fat,  at  5.0  ppm;  goats. 


meat,  at  0.4  ppm;  goats,  mbyp  at  0.4 
ppm;  hogs,  fat,  at  5.0  ppm;  hogs,  meat, 
at  0.4  ppm;  hogs,  mbyp  at  0.4  ppm; 
horses,  fat.  at  5.0  ppm;  horses,  meat,  at 
0.4  ppm;  horses,  mbyp  at  0.4  ppm; 
milkfot,  at  15.0  ppm  (representing  0.5 
ppm  in  whole  milk);  peppers,  at  0.5 
ppm;  poultry,  fat,  at  0.01  ppm;  poultry, 
meat,  at  0.01  ppm;  poultry,  mbyp  at  0.01 
ppm;  radishes  at  1.0  ppm:  sheep,  fiat,  at 
5.0  ppm;  sheep,  meat,  at  0.4  ppm; 
sheep.'mbyp  at  0.4  ppm;  sorghum, 
fodder,  at  5.0  ppm;  sorghum,  forage, 
at  2.0  ppm;  sorghum,  grain  at  4.0  ppm; 
sugarcane,  at  0.05  ppm;  sugarcane, 
molasses,  at  0.2  ppm;  sunflower,  forage, 
at  1.0  ppm;  sunflower,  seed,  at  0.02 
ppm;  tomato,  at  0.2  ppm;  tomato, 
concentrated  products,  at  0.5  ppm;  and 
tomato,  pomace  (wet  and  dry)  at  5.0 
ppm. 

In  the  Notice  of  Filing,  the  established 
tolerance  levels  for  cattie,  fat;  goat,  fat; 
hog,  fat;  and  horse,  fat  were  incorrectiy 
listed  as  1.0  ppm.  The  correct  tolerance 
level  for  these  commodities  is  5.0  ppm 
as  stipulated  in  PP  No.  2F4137  in  the 
Federal  Register  of  July  31.  1996  (61  FR 
39883)(FRL-5387-2).  A  tolerance  level 
of  5.0  ppm  was  considered  by  EPA  for 
risk  assessment  purposes. 

The  basis  for  time-limited  tolerances 
that  expire  November  15, 1997  was 
given  in  the  Federal  Register  of  October 
20,  1993  (58  FR  54094).  These  time- 
limited  tolerances  were  predicated  on 
the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
due  to  lack  of  certain  ecological  and 
environmental  effects  data.  The 
rationale  for  using  time-limited 
tolerances  was  to  encourage  pesticide 
manufacturers  to  comply  witii  the 
conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
limed  due  to  the  conditional  status  of  a 
product  registration  under  the  Federal 
Insecticide.  Fungicide,  Rodenticide  Act 
(FIFRA)  as  amended.  It  is  cturent  EPA 
policy  to  no  longer  establish  time 
limitations  on  tolerances  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  risk.  This 
current  action  meets  that  condition  and 
thus  expiration  dates  associated  with 
specific  crop  tolerances  are  being 
deleted. 

L  Risk  Aaaeaament  and  Statutory 
Findings 

New  section  408(b){2)(A)(i)  of  die 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(U)  defines 
"safe"  to  mean  that  "there  is  a 


63012  Federal  Register  /  Vol.  62,  No.  228  /  Wednesday.  November  26,  1997  /  Rules  and  Regiiktions 


reasonable  certainty  that  no  hann  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
Nsklintial  settings,  but  does  not  include 
oocupationai  exposure.  Section 
408(bK2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  remit  to 
faiiuits  and  children  &om  aggiegato 

■qMMure  to  the  pesticide  rhmniral 

residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratxHy 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  eSects. 
developmental  toxicity,  toxicit]^o  the 
nervous  systpm,  and  carcinogemcity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticicle  us*  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
caiiaea  advane  efEacts  (threshold  effects) 
and  doMS  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
detarmined  to  be  threshold  efiects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 


exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Tjrpically,  risk  assessments  include 
"acuta."  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 


non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  Howew, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment:  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reJtiable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in  i 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
{>esticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EKetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying,  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
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each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infents  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances.  * 

n.  Aggregate  Risk  Aaseaament  and 
Determination  of  Safety 

Consistent  vriih  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  cyfluthrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
tolerances  for  residues  of  cyfluthrin  on 
alfalfe,  carrots,  citrus,  cotton,  peppers, 
radishes,  sorghum,  sugarcane, 
sunflowers  and  tomatoes  at  the 
following  levels  (ppm):  alfelfe,  forage,  at 
5.0  ppm;  al&lfa.  hay,  at  10.0  ppm; 
aspirated  grain  fractions  at  300  ppm; 
carrots  at  0.2  ppm;  cattie,  fet,  at  5.0 
ppm;  cattle,  meat,  at  0.4  ppm;  cattle, 
mbyp  at  0.4  ppm:  citrus,  crop  group,  at 
0.2  ppm;  citrus  dried  pulp,  at  0.3  ppm; 
citrus  oil,  at  0.3  ppm;  cottonseed  at  1.0 
ppm;  cottonseed,  hulls,  at  2.0  ppm; 
cottonseed,  oil,  at  2.0  ppm;  eggs  at  0.01 
ppm;  goats,  fet,  at  5.0  ppm;  goats,  meat, 
at  0.4  ppm;  goats,  mbyp  at  0.4  ppm; 
hogs,  fet,  at  5.0  ppm;  hogs,  meat,  at  0.4 
ppm;  hogs,  mbyp  at  0.4  ppm;  horses,  fet, 
at  5.0  ppm;  horses,  meat,  at  0.4  ppm; 
horses,  mbyp  at  0.4  ppm;  milkfet,  at 
15.0  ppm  (representing  0.5  ppm  in 
whole  milk);  peppers,  at  0.5  ppm; 
poultry,  fet,  at  0.01  ppm;  poultry,  meat, 
at  0.01  ppm;  {>oultry,  mb)rp  at  0.01  ppm; 
radishes  at  1.0  ppm;  sheep,  fat,  at  5.0 
ppm;  sheep,  meat,  at  0.4  ppm;  sheep, 
mbyp  at  0.4  ppm:  sorghum,  fodder,  at 
5.0  ppm;  sorghum,  forage,  at  2.0  ppm; 
sorghum,  grain  at  4.0  ppm;  sugarcane,  at 
0.05  ppm;  sugarcane,  molasses,  at  0.2 
ppm:  sunflower,  forage,  at  1.0  ppm: 
sunflower,  seed,  at  0.02  ppm;  tomato,  at 
0.2  ppm;  tomato,  concentrated  products, 
at  0.5  ppm;  and  tomato,  pomace  (wet 


and  dry)  at  5.0  ppm.  EPA's  assessment 
of  the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its-validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infents  and  children.  The  nature  of  the 
toxic  effects  caused  by  cyfluthrin  are 
discussed  below. 

1.  Acute  toxicity.  The  required 
toxicity  battery  studies  for  acute  oral 
(LDso  ^16.2  mg/kg).  dermal  (LDso  >5,000 
mg/kg),  inhalation  (LCjo  >0.468  mg/L), 
primary  eye  irritatian  (category  ID), 
primary  dermal  irritation  (category  IV), 
and  dermal  sensitization  have  been 
conducted  and  were  found  adequate. 
Cyfluthrin  is  not  a  dermal  sensitizer. 

2.  Mutagenicity.  There  are  seven 
acceptable  studies  upon  which  the 
Agency  based  its  evaluation:  three 
reverse  mutation  assays  [Salmonella 
typhimurium  ,  E.  coli  and 
Saccharomyces  cerevisiae ):  one  reverse 
mutation,  mitotic  recombination  and 
converaion  assay  in  Saccharomyces 
cerevisiae ;  one  CHO/HGPRT  assay;  one 
sister  chromatid  exchange  assay  in  CHO 
cells;  and  one  UDS  assay  in  primary  rat 
hepatocytes.  All  these  studies  were 
negative.  There  is  no  mutagenicity 
concern. 

3.  Reproductive  and  developmental 
toxicity —  i.  Oral  developmental  study 
in  rats.  Cyfluthrin  was  administered  via 
gavage  to  pregnant  female  rats  during 
days  6-15  of  gestation  at  dose  levels  of 
0,  1,*3,  or  10  milligrams/kilograms/day 
(mg/kg/day).  A  maternal  LOEL  was  not 
observed.  (i.e.  the  maternal  NOEL  is  >10 
mg/kg/day).  A  developmental  LOEL  was 
not  observed.  The  developmental  NOEL 
is  >10  mg/kg/day.  This  developmental 
study  in  rats  was  classified  core 
guideline. 

ii.  Qra7  developmental  study  in 
rabbits.  Cyfluthrin  was  administered  via 
gavage  to  pregnant  female  rabbits  during 
days  6-18  of  gestation  at  dose  levels  of 
0,  20,  60,  or  180  mg/kg/day.  The 
maternal  LOEL  is  60  mg/kg/day  based 
on  decreased  body  weight  gain  and  food 
consumption  during  the  dosing  period. 
The  maternal  NOEL  is  20  mg/l^day. 
The  developmental  LOEL  is  60  mg/kg/ 
day  based  on  increased  nimibera  of 
resorptions  and  percent  incidence  of 
postimplantation  loss.  The 
developmental  NOEL  is  20  mg/kg/day. 
This  study  was  classified  core  guideline. 


iii.  Rat  developmental  studies  via 
inhalation.  In  the  first  two  studies, 
pregnant  female  rats  at  day  0  gestation 
were  exposed  head-only  to  cj^uthrin 
concentrations  of  0, 1.1,  4.7  or  23.7  mg/ 
m^/day  (milligrams/per  cubic  meter/ 
day)  for  6  hours/day  on  gestation  days 
6  through  15.  In  the  second  study,  the 
dams  were  exposed  to  analytical 
concentrations  of  0,  0.09,  0.25,  0.59  or 
4.2  mg/m^  of  the  test  material.  The  dams 
were  sacrificed  on  day  20  and  their 
pups  removed  by  caesarian  section.  The 
maternal  NOEL  was  1.1  mg/m^  and  the 
maternal  LOEL  was  4.7  mg/m^  (reduced 
motility,  dyspnea,  piloerection. 
ungroomed  coats  and  eye  irritation.  The 
developmental  NOEL  was  0.59  mg/m^ 
and  the  developmental  LOEL  was  1.1 
mg/m^  (increases  in  the  incidence  of 
runts  and  skeletal  anomalies  in  the 
sternum  (1.1  mg/m'  and  above); 
increases  in  post-implantation  losses 
and  decreases  in  pup  weights  (4.7  mg/ 
m^  and  above)  and  increased  incidences 
of  late  embryonic  deaths,  in  skeletal 
anomalies  in  the  extremities,  pelvis  and 
skull  and  in  microphthalmia  (23.7  mg/ 
m').  The  study  was  graded  core 
minimum. 

In  a  third  study,  In  a  developmental 
toxicity  study  via  inhalation,  cyfluthrin 
was  administered  to  female  rats  at  0.46, 
2.55, 11.9  or  12.8  mg/m^  exposure  levels 
for  gestational  days  6  through  15  in  a 
nose  only  inhalation  chamber.  The  rats 
were  exposed  to  the  test  material  6 
hours  per  day,  7  days  {>er  week.  The 
maternal  NOEL/LOEL  were  <  0,46/<0.46 
mg/m'  based  on  decreased  body  vireight 
gain  and  reduced  relative  food 
efficiency.  The  developmental  NOEL/ 
LOEL  were  0.46/2.55  mg/m'  based  on 
reduced  fetal  and  placental  weight, 
reduced  ossification  in  the  phalanx, 
metacarpals  and  vertebrae.  This  study 
was  classified  as  core  guideline. 

iv.  3-Generation  reproduction  study. 
Cyfluthrin  was  administered  in  the  diet 
to  male  and  female  rats  dose  levels  of  0, 
50,  150,  or  450  ppm  (actual  animal 
intake:  0,  2.5,  7.5,  or  22.5  mg/kg/day). 
The  LOEL  for  parental  toxicity  was  450 
ppm  (22.5  mg/kg/day)  based  on 
decreased  body  weight  gains.  The  NOEL 
for  parental  toxicity  is  150  ppm  (7.5  mg/ 
kg/day).  The  LOEL  for  reproductive 
toxicity  was  150  ppm  (7.5  mg/kg/day) 
based  on  decreased  viability  and 
lactational  indices  and  decreased  pup 
body  weight  gains.  The  reproductive 
NOEL  was  50  ppm  (2.5  mg/kg/day).  The 
mtiltigeneration  reproductive  study  in 
the  rat  was  classified  core  minimum. 

4.  Subchronic  toxicity—  i.  28-Day  oral 
toxicity  study  in  rats.  Cyfluthrin  was 
administered  to  SPF-Wistar  rats  via 
gavage  at  0,  5,  20,  or  60  (40)  mg/kg/day. 
The  high  dose  was  80  mg/kg/day  during 
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the  first  and  third  weeks  and  40  mg/kg/ 
day  during  the  second  and  fourth 
%veeks.  The  LOEL  was  80  (40)  mg/kg/ 
day  in  both  sexes  based  on  clinical  signs 
of  nerve  toxicity,  decreases  in  body 
weight  gain,  and  changes  in  liver  and 
adrenal  weights.  The  NOEL  was  20  mg/ 
kg/day.  This  study  was  classified  as  core 
minimum. 

ii.  28-Day  oral  toxicity  study  in  rats. 
Rats  were  dosed  with  cyfluthrin  in  the 
diet  at  0,  100,  300,  or  1,000  ppm 
(equivalent  to  0,  5, 15,  or  50  mg/kg/day). 
The  LOEL  was  15  mg/kg/day  in  both 
sexes  based  on  decreased  blood  glucose. 
The  NOEL  was  5  mg/kg/day.  This  study 
was  classified  core  supplementary. 

iii.  3  Month  feeding  study  in  rats.  SPF 
Wistar  rats  were  dosed  with  cyfluthrin 
in  the  diet  at  0.  30, 100.  or  300  ppm 
(equivalent  to  0,  1.5,  5,  or  15  mg/kg/day) 
for  3  months.  No  treatment  related 
effects  wme  observed  at  any  of  the 
levels  tested,  thus  the  NOEL  for  this  3- 
month  rat  feeding  study  was  15  mg/kg/ 
day  for  both  sexes.  This  study  was 

classified  core  minimum. 

iv.  6  Month  dog  feeding  study. 
Cyfluthrin  was  administered  in  the  diet 
to  dogs  at  0,  65,  200  or  600  ppm 
(equivalent  to  0, 1.62,  5  or  15  mg/kg/ 
day)  for  26  weeks.  The  LOEL  for  this 
study  was  15  mg/kg/day  for  both  sexes, 
based  on  neurological  effects  (hindlimb 
abnormalities)  and  gastrointestinal 
disturbances.  The  NOEL  was  5  mg/Jig/ 
day  for  males  and  females.  The  study 
was  classified  as  core  minimum. 

V.  21 -Day  dermal  study  in  rats.  In  a 
21-day  repeated  dose  dermal  toxicity 
study,  male  and  female  rats  were  treated 
with  cyfluthrin  by  dermal  occlusion  at 
target  doses  of  0, 100,  340.  or  1,000  mg/ 
kg/ day  for  6  hours/day  (average  actual 
dose  levels  were  0,  113,  376  or  1,077 
mg/kg/day).  No  mortality  was  observed, 
and  there  were  no  treatment-related 
effects  on  body  weight,  ophthalmology, 
organ  weights,  clinical  biochemistry,  or 
hematology.  The  LOEL  for  dermal 
effects  was  376  mg/kg/day  for  male  and 
female  Sprague-Dawley  rats  based  on 
gross  and  histological  skin  lesions.  The 
NOEL  for  dermal  effects  was  for 
technical  Baythroid  was  113  mg/kg/day. 
The  LOEL  for  systemic  effects  was  1 ,077 
mg/kg/day  based  on  decreased  food 
consumption,  red  nasal  discharge  and 
urine  Gaining  The  NOEL  for  systemic 
effects  was  376  mg/kg/day.  This  study 
was  classified  as  acceptable. 

vi'.  3-Week  inhalation  toxicity  studies 
in  rata —  a.  Wistar  rats  were  dynamically 
exposed  by  nose-only  inhalation  to 
cyfluthrin  in  at  concentrations  of  0.  2.3, 
11.5.  or  69.6  mg/  for  6  hours/day,  5 
consecutive  days/week  for  3  weeks 
(total  of  15  exposures).  The  LOEL  was 
2.3  mg/m  ',  based  on  the  treatment- 


related  effects  on  body  weight  and 
temperature  observed  during  the  3-week 
exposure  period.  A  NOEL  was  not 
established;  therefore,  this  study  was 
repeated  using  lower  doses. 

D.  Wistar  rats  were  dynamically 
exposed  by  nose-only  inhalation  to 
cyfluthrin  at  concentrations  of  0,  0.4, 
1.4,  or  10.5  mg/m^  for  6  hours/day,  5 
consecutive  days/week  for  3  weeks 
(total  of  15  exposures).  The  LOEL  was 
10.5  mg/m^,  based  on  the  treatment- 
related  behavioral  effiects  as  well  as 
effects  on  body  and  oigan  (spleen) 
weights.  The  NOEL  is  1.4  mg/m?.  These 
studies  were  classified  as  core 
mininmiTi- 

vii.  4- Week  inhalation  toxicity  study 
in  rats.  Rats  were  dynamically  exposed 
by  inhalation  (nose  only)  to  cyfluthrin  at 
concentrations  of  0,  0.44,  6.04,  or  46.6 
mg/m^  for  6  hours/day,  5  consecutive 
days/week  for  4  weeks  (20  exposures). 
The  LOEL  is  6.04  mg/m'  based  on  the 
decrease  in  body  and  thymus  weights, 
hypoLbermia,  reduction  in  leukocytes 
counts  (females),  and  low  serum 
protein.  The  NOEL  is  0.44  mg/m'.  This 
subacute  inhalation  toxicity  study  in 
rats  was  classified  as  supplementary. 

viii.  13-Week  inhalation  toxicity  study 
in  ruts.  Rats  were  dynamically  exposed 
by  head-only  inhalation  to  cyfluthrin  at 
concentrations  of  0,  0.09,  0.71,  or  4.51 
mg/m^  for  6  hours/day,  5  consecutive 
days/week  for  13  weeks.  All  animals 
survived  the  13-week  study,  and  no 
treatment-related  changes  were 
observed  in  organ  weight,  gross 
pathology,  and  histopathology.  The 
LOEL  was  0.71  mg/m^,  based  on  the 
treatment-related  behavioral  effects  in 
females  as  well  as  the  increased  urinary 
protein  in  males.  The  NOEL  was  0.09 
mg/m'.  This  study  was  classified  as  core 
minimum. 

5.  Chronic  toxicity —  i.  1  Year  do^ 
study.  Cyfluthrin  was  fed  to  beagle  dogs 
at  0,  40. 160,  or  640  ppm  (equivalent  to 
0. 1,  4.  or  16  mg/kg/day)  for  52  weeks. 
The  NOEL  was  4  mg/kg  bw/day.  The 
LOEL  was  16  mg/kg/day  for  both  sexes, 
based  on  slight  ataxia  in  two  dogs  on 
single  occasions,  decreased  body  weight 
in  males,  and  on  observations  of 
increased  vomiting  and  diarrhea  at  the 
high  dose.  The  NOEL  is  4  mg/kg/day. 
This  study  was  classified  as  core 
minimum. 

ii.  Chronic/carcinogenicity-rat. 
Cyfluthrin  was  administered  for  24 
months  in  the  diet  to  rats  at  dose  levels 
of  0.  50. 150,  or  450  ppm  (equivalent  to 
2.02,  6.19.  or  19.20  mg/kg/day  in  males 
and  2.71.  8.15,  or  25.47  mg/kg/day  in 
females  based  on  food  consumption  and 
body  weights).  The  chronic  LOEL  was 
150  ppm  (equivalent  to  6.19  mg/kg/day 
in  males  and  8.15  mg/kg/day  in  females) 


based  on  decreased  body  weights  in  the 
high-dose  animals  and  the  mid-dose 
males.  The  chronic  NOEL  was  50  ppm 
(equivalent  to  2.02  mg/kg/day  in  males 
and  2.71  mg/kg/day  in  females).  Under 
the  conditions  of  this  study,  there  was 
no  evidence  of  carcinogenic  potential. 
The  study  was  classified  core  piinimnm 
for  both  chronic  toxicity  and 
oncogenicity. 

iii.  Chronic /carcinogenicity-  mouse. 
In  a  chronic/carcinogenicity  study, 
cyfluthrin  was  administered  in  tlra  diet 
for  23  months  to  mice  at  dose  levels  of 
0.  50,  200,  or  800  ppm  (equivalent  to 
11.6. 45.8.  or  194.5  mg/kg/day  in  males 
and  15.3.  63.0.  or  259.9  in  females  based 
on  food  consumption  and  body 
weights).  There  were  no  treatment 
related  changes  noted  in  the  clinical 
observation,  food  consumption, 
hematology,  gross  observation,  organ 
weight,  and  microscopic  data.  The 
chronic  LOEL  is  50  ppm  (equivalent  to 
11.6  mg/kg/day  in  noales  and  15.3  mg/ 
kg/ day  in  females)  based  on  increased 
alkaline  phosphatase  activity  in  the 
dosed  males.  A  chronic  NOEL  was  not 
established  in  male  and  female  mice. 
Under  the  conditions  of  this  study,  there 
was  no  evidence  of  carcinogenic 
potential.  This  study  was  classified  core 
minimum  for  carcinogenicity  and 
supplementary  for  chronic  toxicity. 

6.  Animal  metabolism.  Metabolism 
studies  in  rats  showed  that  cyfluthrin  is 
rapidly  absorbed  and  excreted,  mostly 
as  conjugated  metabolites  in  the  urine, 
within  48  hours.  An  enterohepatic 
circulation  was  observed. 

7.  Neurotoxicity.  Other  studies 
evaluated  included  a  subacute  oral 
neurotoxicity  study  in  rats  (LOEL  of  50/ 
mg/kg/day;  no  NOEL  observed);  a 
second  subacute  oral  neurotoxicity 
study  (NOEL  of  40  mg/kg/day);  a 
subchronic  neurotoxicity  study  in  rats 
(NOEL  <60  mg/kg/day),  and  a  subacute 
inhalation  study  in  mice  NOEL  for 
pups,  0.006  mg/L;  parental  NOEL  0.058 
mg/L  HDT).  These  studies  were  all 
graded  acceptable/guideline.  Additional 
neurotoxicity  data  may  be  required 
under  a  special  Data-Call-in  letter 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking,  EPA 
has  a  sufficient  toxicity  data  base  to 
support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significantly  change  its  risk  assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  To  assess  acute 
dietary  risk,  the  Agency  used  an 
endpoint  of  20  mg/kg/day,  the  NOEL 
from  the  oral  developmental  toxicity 
study  in  rabbits. 

2.  Short  -  and  intermediate  -  fenn 
toxicity.  For  the  short  and  intermediate 
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term  dermal  exposures,  the  Agency  used 
a  NOEL  of  20  mg/kg/day  from  the  rabbit 
developmental  study.  The  dermal 
absorption  rate  was  25%.  This  fector  is 
based  on  the  weight  of  evidence 
available  for  structurally  related 
pyrethroids.  For  the  short  term 
inhalation  exposures,  the  Agency  used  a 
NOEL  of  0.00044  mg/L  based  on 
decreases  in  body  and  thymus  weights, 
hypothermia,  and  clinical  pathology  at 
0.00604  mg/L  in  a  28-day  inhalation 
study.  The  recommended  MOE  is  300 
which  includes  FQPA  considerations. 
For  the  intermediate  term  inhalation 
exposure,  the  Agency  used  a  NOEL  of 
0.00009  mg/L  baised  on  behavioral 
eSiBCts  in  rats  at  0.00071  mg/L  ih  a  90- 
day  inhalation  study.  The  additional 
certainty  fector  was  included  for 
inhalation  because  an  inhalation  study 
is  available  in  the  mouse  which 
indicates  increased  sensitivity  of  the 
pups  in  comparison  to  the  dams. 

3.Chronic  toxicity.  EPA  has 
established  the  RfD  for  cyfluthrin  at 
0.008  mg/kg/day.  This  RfD  is  based  on 
a  chronic/carcinogenicity  feeding  study 
in  the  rat  with  a  NOEL  of  2.5  mg/kg/day 
and  an  uncertainty  factor  of  300. 

4.  Carcinogenicity.  Cyfluthrin  has 
been  classified  as  a  Group  E  chemical 
(evidence  of  non-carcinogenicity  for 
humans)  by  the  Agency.  The 
classification  was  based  on  a  lack  of 
convincing  evidence  of  carcinogenicity 
in  adequate  studies  with  two  animal 
species,  rat  and  mouse. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
TolOTances  have  been  established  (40 
CFR  180.436)  for  the  parent  residues  of 
cyfluthrin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  For  purposes 
of  dietary  risk  assessment,  residue  data 
generated  from  residue  field  trials 
conducted  at  maximum  application 
rates  and  minimum  preh^vest  intervals 
were  used.  To  assess  secondary 
exposiu^  from  edible  animal 
commodities,  animal  dietary  burdens 
were  calculated  using  mean  field  trial 
residues,  adjusted  for  percent  crop 
treated  and  applying  appropriate 
processing  factors  for  all  feed  items. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  cyfluthrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  day  or  single  exposure.  For  the  acute 
dietary  exposure  analysis  for  cyfluthrin 
treated  raw  agricultural  commodities 
and  processed  food  items,  residue  field 
trial  data  incorporating  percent  crop 


treated  refinement  and  anticipated 
residues  were  used  in  Monte  Carlo 
modeling  (in  accordance  with  Tier  3  of 
EPA  June  1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document).  The 
acute  exposure  via  food  was  estimated 
as  0.004917  mg/kg/day  for  adults  in  the 
U.S..  and  0.010687  mg/kg/day  for 
nonnvirsing  infants  <.  1  year  old  (most 
highly  exposed  subgroup.  To  assess 
acute  dietary  risk,  the  Agency  used  an 
endpoint  of  20  mg/kg/day,  the  NOEL 
from  the  oral  developmental  toxicity 
study  in  rabbits.  The  resulting  margin  of 
exposure  (MOE)  is  4.068  for&e  general 
U.S.  population,  and  1.871  for 
nonnursing  infants  <  1  year  old.  For 
cyfluthrin,  EPA  generally  has  no 
concern  for  MO^  over  300. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposure  assessment 
incorporated  tolerance  values  and 
percent  crop  treated  information.  The 
RfD  used  was  0.008  mg/kg/day. 
Exposure  was  estimated  at  0.000076  mg/ 
kg/day  for  the  U.S.  population,  and 
0.000151  mg/kg/day  for  nonnursing 
infants  <  1  year  old.  The  percent  Rfl) 
occupied  is  1.0  %  for  the  U.S. 
popidation.  and  1.9%  for  infants  <  1 
year  old.  EPA  generally  has  no  concern 
for  RID  of  less  than  100% 

Section  408(b)(2HE)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticides  residues  in  food  and  the 
actual  levels  of  pesticide  chemicals  that 
have  been  measured  in  food.  If  EPA 
relies  on  such  information.  EPA  must 
require  that  data  be  provided  five  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effiect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  use  data  on  the  actual 
percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings:  (1)  That  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
from  a  crop  that  is  likely  to  contain 
residues;  (2)  that  the  exposure  estimate 
does  not  underestimate  the  exposure  for 
any  significant  subpopulation  and;  (3) 
where  data  on  r^onal  pesticide  use 
and  food  consimiption  are  available, 
that  the  exposiue  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  cypermethrin  were  derived  from 
federal  and  market  basket  survey  data. 
EPA  considers  these  data  reliable.  A 
range  of  estimates  supplied  by  this  data 
and  upper  end  of  this  range  was  used 


for  the  exposure  assessment  By  using 
this  upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposiu^  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consiunption  information  is 
taken  into  account  through  EPA's 
computer  based  model  for  evaluating 
exposure  of  significant  subpopulations 
including  several  regional  groups. 
Review  of  this  regional  data  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  To  meet  the 
requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call-In 
(Da)  notice  purauant  to  FFDCA  section 
408(f)  requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under 
FIFRA. 

2.  From  drinking  water.  There  is  no 
established  Maximum  Concentration 
Level  for  residues  of  cyfluthrin  in 
drinking  water.  Although  data  indicate 
littie  potential  for  soil  mobility  or 
leaching,  cyfluthrin  is  moderately 
persistent  Estimates  were  generated 
with  the  PRZM  I  and  EXAMS  computer 
models  in  1993  for  comparative 
ecological  risk  assessment  for  these 
chemicals. 

i.  Acute  exposure  and  risk.  The  acute 
drinking  water  exposure  and  risk 
estimates  for  cyfluthrin  for  the  general 
U.S.  population  as  estimated  by  the 
Agency  was  0.000054  mg/kg/day.  The 
acute  drinking  water  exposure  and  risk 
estimate  for  non-nursing  infants  <1  year 
old  was  0.000104  mg/kg/day.  Using 
these  values  and  an  endpoint  of  20  mg/ 
kg/day,  the  margin  of  exposure  (MOE) 
for  the  U.S.  population  is  estimated  at 
368,982.  For  non-nursing  infants  <1 
year  old,  the  MOE  is  estimated  at 
192,308.  For  cyfluthrin,  the  Agency 
general  has  concern  for  risk  estimates 
only  below  300. 

ii.  Chronic  exposure  and  risk.  For  the 
U.S.  population,  exposure  is  estimated 
at  0.000001  mg/kg/day,  resulting  in 
negligible  risk  For  nonnursing  infants  < 
1  year  old,  exposure  is  estimated  as 
0.000005  mg/kg/day,  which  occupies 
0.1%  of  the  RfD. 

3.  From  non-dietary  exposure. 
Cyfluthrin  is  currenUy  registered  for  use 
on  non-food  sites  including  golf  courses, 
ornamental  shrubs,  indoor  foggers. 
wood  surfaces,  lawns,  and  carpet 
Nonoccupational  exposure  to  cyfluthrin 
may  occur  as  a  result  of  inhalation  or 
contact  from  indoor  residential,  indoor 
commercial,  and  outdoor  residential 
uses. 

Short-  and  intermediate-term 
exposure  and  risk.  Exposure  is 
estimated  at  0.00524  mg/kg/day  for  the 
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U.S.  population,  and  0.00810  mg/kg/day 
for  Doonursing  infants  <  1  year  old. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
C3rfluthrin  is  a  member  of  tbe  synthetic 
pyrethroid  class  of  pesticides.  Section 
408(b)(2)(D)(v)  requires  that,  when 
considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  ccmsider  "available 
information"  concerning  the  cumulative 
efEiects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

The  Agency  believes  tlia'  "available 
information"  in  this  conte>t  might 
include  not  only  toxicity,  rhemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  doe  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  p>articular 
classes  of  pesticides.  The  Agency  hopes 
that  the  rmults  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluation  the  cumulative  effects  of 
such  chemicals.  Tbe  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Four  members  oi  the  insecticide  class 
Pyiethroids  produce  a  common 
metabolite  known  as  DCVA.  These 
insecticides  are  cyfluthrin. 
cypermethrin,  z-cypermethrin  and 
permethrin.  Although  the  residues  of 
DCVA  can  be  estimated,  no  toxicology 
data  on  the  compound  per  se  are 
available  to  directly  conduct  a  hazard 
evaluation  and  thereby  establish  an 
appropriate  endpoint  for  use  in  a  joint 
risk  assessment.  To  date,  for  the  purpose 
of  assessing  the  risk  of  the  parent 
compoimd  the  toxicity  of  DCVA  has 
been  assumed  to  be  equivalent  to  the 
parent  compound.  However,  due  to  the 
difiierent  toxicological  profiles  of 
cyfluthrin,  cypermethrin,  z- 
cypermethrin,  and  permethrin.  EPA 


does  not  believe  that  it  would  be 
appropriate  to  cumulate  DCVA  for  these 
pesticides,  ca  DCVA  residues  from  one 
of  these  pesticides  with  the  parent  of 
another  of  these  pesticides,  in 
conducting  the  risk  assessment  for  these 
pesticides. 

Accordingly.  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  cyfluthrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  ciunulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  cyfluthrin  does 
not  appear  to  produce  a  toxic  metabolite 
produces  by  other  substances.  For  the 
purposes  of  this  tolerance  action, 
therefore.  EPA  has  not  assumed  that 
cyfluthrin  has  a  common  mechanism  of 
toxicity  with  other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

The  Agency  has  determined  that  an 
aggregate  systemic  (oral)  and  dermal 
exposure  risk  assessment  is  appropriate 
for  cyfluthrin  because  of  concern  for  the 
developmental  effects  seen  after  oral 
exposure.  An  aggregate  oral  and 
inhalation  exposure  risk  assessment  is 
also  appropriate  due  to  similarity  in 
systemic  toxicity  observed  in  rats  via 
these  routes. 

1.  Acute  risk.  Aggregate  acute  dietary 
exposure  is  estimated  at  0.004971  mg/ 
kg/day  residting  in  a  MOE  of  4.023  for 
the  U.S.  population. 

2.  Chronic  risk.  EPA  has  concluded 
that  aggregate  exposure  to  cyfluthrin 
from  food  and  water  is  estimated  at 
0.000076  mg/kg/day  and  will  utilize  1% 
of  the  RfD  for  the  U.S.  population. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  For  the  general  U.S. 
population,  exposure  is  estimated  at 
0.0053  mg/kg/day,  resulting  in  an  MOE 
of  3.800. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Cyfluthrin  has  been  classified  as  a 
Group  E  chemical  (evidence  of  non- 
carcinogenicity  for  humans)  by  the 
Agency.  The  classification  was  based  on 
a  lack  of  convincing  evidence  of 
carcinogenicity  in  adequate  studies  with 
two  animal  species,  rat  and  mouse. 
Therefore  there  is  no  concern  for  cancer 
in  humans. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 


result  from  aggregate  exposure  to 
cyfluthrin  residues. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyfluthrin,  EPA  considered  data  frt)m  a 
(^velopmental  toxicity  study  in  the  rat 
(see  unit  n.A.3.  of  this  preamble).  In 
addition,  data  bom  a  7-day  inhalation 
study  conducted  with  mouse  dams  and 
their  offspring  were  considered  (see  also 
unit  II.A.3.).  There  were  no  data  gaps  for 
the  assessment  of  the  effects  of 
cyfluthmi  following  in  utero  or  early 
postnatal  exposure.  Suggested 
sensitivity  of  rats  to  in  utero  exposiire 
to  cyfluthrin  was  hypothetically  linked 
to  bradypnea  in  the  dams  and  was 
judged  not  be  a  valid  consideration  in 
the  calculation  of  risk.  However, 
evidence  of  increased  sensitivity  of 
young  rats  following  pre-  and/or 
postnatal  exposure  to  cyfluthrin  was 
observed  in  the  two-generation 
reproduction  study  and  in  the  7-day 
inhalation  study  in  mice. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infiants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  direcUy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  a  3-fold  safety 
factor  for  children  is  appropriate  for 
cyfluthrin  based  on  lack  of  severity  of 
the  effect 

Based  on  the  submitted  studies,  EPA 
concludes  that  reliable  data  support  the 
use  of  a  300-fold  uncertainty  factor  for 
infants  and  children. 

2.  Acute  exposure.  For  nonniusing 
infants  <lyear  old,  the  aggregate  acute 
exposure  is  0.010791  mg/kg/day.  with  a 
resulting  MOE  of  1.853.  For  cyfluthrin, 
EPA  has  no  concern  for  MOEs  over  300. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  cyfluthrin 
bom  food  and  water  will  utilize  2%  of 
the  RfD  for  infants  and  children 
(nonnursing  infants  <1  year  old).  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
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lifetime  will  not  pose  appreciable  risks 
to  human  health. 

4.  Short-  or  intermediate-term  risk. 
Using  the  conservative  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  nondietary 
exposiue  to  cyfluthrin  to  infants  <1  year 
is  0.008255  mg/kg/day.  The  MOE  is 
estimated  at  2.400. 

Therefore,  it  may  be  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to  cjrfluthiin 
residues. 

5.  Special  Docket.  The  complete  acuta 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  foimd  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket 

G.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts  )  "may  have  an 
efifect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect.."  The  Agency  is  currently 
woiidng  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  twting  program  and  a 
priority  setting  scheme  to  implement 
the  program.  Congress  has  allowed  3 
years  bom  passage  of  FQPA  (August  3, 
1999)  to  implement  this  program.  At 
that  time,  H»A  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disruption 
effects. 

m.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  cyfluthrin  in 
plants  and  animals  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radio  labeled  cyfluthrin  in  various 
crops  and  animals  all  showing  similar 
results.  The  residue  of  concern  is 
cyfluthrin. 

B.  Analytical  Enforcement  Methodology 

Adequate  analytical  methodology 
(gas/liquid  chromatography  with  an 
electron  capture  detector)  is  available 
for  enforcement  purposes. 


C.  Magnitude  of  Residues 

Field  trial  residue  and  feeding  study 
data  have  been  submitted  and  reviewed 
in  support  of  tolerances  on  alfalfa, 
carrots,  citrus,  cotton,  peppers,  radishes, 
sorghum,  sugarcane,  sunflowers  and 
tomatoes.  Tolerances  to  support  these 
uses  were  proposed  in  pesticide 
petitions  4F3046,  9F3731,  3F4204, 
4F4313,  2F4137,  and  4F4313  and  food/ 
feed  additive  petitions  4H5427,  9H5574. 
3H5670,  4H5686,  and  4H5687. 

D.  International  Residue  Limits 

Codex  mavimufii  residue  levels 
(MRLs)  are  establish  for  residues  of 
cyfluthrin  in  milk,  whole  (0.01  ppm) ; 
cottonseed  (0.05  ppm);  peppers,  sweet 
(0.2  ppm):  and  tomatoes  (0.5  ppm). 
Mexico  has  established  a  tolerance  on 
cottonseed  at  1  ppm.  There  are  no 
Canadian  tolerances  for  cyfluthrin.  As 
indicated  in  unit  II.  of  this  preamble 
there  are  differences  between  the 
section  408  tolerances  and  the  Codex 
MRL.values  for  specific  commodities. 
These  differences  could  be  caused  by 
differences  in  methods  to  establish 
tolerances,  calculation  of  animal  dietary 
exposure,  and  as  a  result  of  different 
agricultural  practices.  EPA  will 
specifically  address  these  difibrences 
when  the  pesticides  are  reregistered  and 
the  tolerances  made  permanent. 

IV.CoachMiM 

Therefore,  the  tolerances  are 
established  for  residues  of  cyfluthrin  in/ 
on  alfaUa,  5.0  ppm;  alfalfe,  hay,  at  10.0 
ppm;  aspirated  grain  fractions  at  300 
ppm;  carrots  at  0.2  ppm;  cattle,  fet,  at 
5.0  ppm;  cattle,  meat,  at  0.4  ppm;  cattie, 
mbjrp  at  0.4  ppm;  citrus,  crop  group,  at 
0.2  ppm;  citrus  dried  pulp,  at  0.3  ppm; 
citrus  oil,  at  0.3  ppm;  cottonseed  at  1.0 
ppm;  cottonseed,  oil,  at  2.0  ppm; 
cottonseed,  hulls,  at  2.0  ppm;  eggs  at 
0.01  ppm;  goats,  fit,  at  5.0  ppm;  goats, 
meat,  at  0.4  ppm;  goats,  mbyp  at  0.4 
ppm;  hogs,  fat,  at  5.0  ppm;  hogs,  meat, 
at  0.4  ppm;  hogs,  mbyp  at  0.4  ppm; 
horses,  fat,  at  5.0  ppm;  horses,  meat,  at 
0.4  ppm;  horses,  mbyp  at  0.4  ppm; 
milkfat,  at  15.0  ppm  (representing  0.5 
ppm  in  whole  inUk);  peppers,  at  0.5 
ppm;  poultry,  fet,  at  0.01  ppm;  poultry, 
meat,  at  0.01  ppm;  poultry,  mbyp  at  0.01 
ppm;  radishes  at  1.0  ppm;  sheep,  fat,  at 
5.0  ppm;  sheep,  meat,  at  0.4  ppm; 
sheep,  mbyp  at  0.4  ppm;  sorghum, 
fodder,  at  5.0  ppm;  soighum,  forage,  at 
2.0  ppm;  sorghiun,  grain  at  4.0  ppm; 
sugarcane,  at  0.05  ppm;  sugarcane, 
molasses,  at  0.2  ppm;  sunflower,  forage, 
at  1.0  ppm;  simflower,  seed,  at  0.02 
ppm;  tomato,  at  0.2  ppm;  tomato, 
concentrated  products,  at  0.5  ppm;  and 


tomato,  pomace  (wet  and  dry)  at  5.0 
ppm.  tomatoes  at  ppm. 

In  addition  to  the  tolerances  being 
amended,  since  for  purposes  of 
establishing  tolerances  FQPA  has 
eliminated  distinctions  between  raw 
and  processed  food,  EPA  is  combining 
the  tolerances  that  apjjear  in 
§§  185.1250  and  186.1250  mth 
S  186.436  and  is  removing  tolerances 
under  §§  185.1250  and  186.1250. 

V.  ObjectkNM  and  Hmtii^  Reqnerti 

The  new  FFDCA  section  40B(g) 

provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (l)(«)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currentiy  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  Howevm,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regul^ons  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  |anuary  26, 1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  die 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibilify 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  fectual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
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with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-300582)  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  thia 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  #2,  1921  Jefferson 
I>avis  Hwy..  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocket6epaiiMil.epa.gDv. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  ofc^jiBCtions  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
req>onse  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 


subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.  ,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  Febniary  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  KKDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Biisiness  Administration. 

Vm.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  nde"  as  defined  by 
5  U.S.C.  804(2). 

ListofSabiects 

40  CFR  Pait  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  185 

Environmental  protection,  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection.  Animal 
feeds.  Pesticides  and  pests. 

Dated:  November  14, 1997. 
James  Jones, 

Acting  Director,  Registmtion  Division,  Office 
of  Pesticide  Proffxuns. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  taO— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aathortty:  21  U.S.C  346a  and  371. 

2.  Section  180.436  is  amended  as 
follows: 

i.  By  designating  the  text  following 
the  heading  in  paragraph  (a)  as 
paragraph  (a)(1)  and  by  revising  the 
table  in  newly  designated  paragraph 
(a)(1). 

ii.  Paragraph  (b)  is  redesignated  as 
paragraph  (a)(2). 

iii.  New  paragraphs  (b),  (c),  and  (d) 
are  added  and  reserved  with  headings. 

The  revised  table  to  §  180.436  reads  as 
follows: 


f  180.436    CyfHithrIn: 


(a)' 
(1)' 


ConunodKy 

Parts  per  miMon 

AlteHa -. 

5.0 

Alfalla.  hay 

10.0 

Aspirated  grain 

tractions 

300 

Carrots  

0.20 

Cattle,  (at ~ 

5.0 

Cattie,  mt>yp  ....^.». 

0.40 

Cattle,  meat  

0.40 

Citnjs,  crop  group 

0.2 

Citrus,  dried  pulp  .. 

0.3 

Citnjs.  oil 

0.3 

Cottonseed 

1.0 

Cottonseed  hulls  ... 

2.0 

Cottonseed  oil 

2.0 

Eggs 

0.01 

Goats,  fat  

5.0 

Goats,  mbyp  

0.40 

Goats,  meat  .». 

0.40 

Hogs,  fat  

5.0 

Hogs,  mbyp 

0.40 

Hogs  meat  

0.40 

Hops,  dned  

20.0 

Hops,  fresh  ..„ 

4.0 

Horses  fat  

5.0 

Horses,  mbyp 

0.40 

Horses,  meat  

0.40 

Mtlkfat  (reflecting 

0.5  ppm  in  \MtK)ia 

miM 

15.0 
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Commodity 

Peppers 

Poultry,  fat 

Poultry,  mbyp 

Poultry,  meat 

Radishes 

Sheep,  fat  ._-.......„ 

Sheep,  mtjyp 

Sheep,  meat  

Sorghum,  fodder  .. 

Sorghum,  forage  .. 

Sorghum,  grain  

Sugarcarte 

Sugarcane,  molas- 
ses   

Sunflower,  forage . 

SurilkMver,  seed  ... 

Tomato „ 

Tomato,  con- 
centrated prod- 
ucts  

Tomato,  pomace  .. 


Parts  per  million 


0.50 

0.01 

0.01 

0.01 

1.0 

5.0 

0.40 

0.40 

5.0 

2.0 

4.0 

0.06 

0.20 

5.0 

0.02 

0.20 


0.5 
5.0 


(2)  • 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolemnces  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  18fr-{AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 
Anthortty:  21  U.S.Q  346a  and  348. 


f  186.1250    [I 

b.  In  §  185.1250: 

i.  Paragraph  (c)  introductory  text, 
(c)(1),  (c)(2).  and  (c)(3)  are  transferred  to 
§  180.436  and  redesignated  as  paragraph 
(a)(3)  introductory  text,  (a)f3)(i). 
(a){3)(u).  and  (a)(3Miii).  respectively. 

ii.  The  remainder  of  §  185.1250  is 
removed. 

PART  18»-[AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Antbority.  21  U.S.C.  342.  348.  and  701. 

1186.1250    [Ramovwq 

b.  In  §186.1250: 

i.  Paragraph  (c)  introductory  text. 
(c)(l},  (c)(2).  and  (c)(3)  are  transferred  to 
S  180.436  and  redesignated  as  paragraph 
(a)(4)  introductory  text.  (a)(4)(i), 
(a)(4)(ii),  and  (a)(4)(iii),  respectively. 

ii.  The  remainder  of  §  186.1250  is 
removed. 

(FR  Doc.  97-31101  Filed  11-25-97;  8:45  am] 
BiujNa  CODE  aeso-so-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180. 185  and  186 
[OPP-300575:  FRL-6754-6] 
RtN2070-AB78 

Fenvalerate;  Pesticide  Tolerances 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  r^ation  establishes 
tolerances  for  residues  of  fenvalerate, 
including  the  S,S-enriched  isomer 
esfenvalerate  in  or  on  cottonseed  at  0.2 
parts  per.million  (ppm).  It  also  removes 
time  limitations  for  tolerances  for 
residues  of  fenvalerate  on  the  same 
commodities  that  expire  on  November 
15, 1997.  EhiPont  Agricultural  Products 
requested  this  tolerance  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1966  (Pub.  L. 
104-170).  This  tolerance  was 
established  under  petition  number  PP 
7F2013. 

DATES:  This  regulation  is  effective 
November  26,  1997.  Objections  and 
requests  for  hearings  must  be  received 
iqr  EPA  on  or  before  January  26, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber,  [OPP-300575], 
must  be  submitted  to:  Hearing  Cleric 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  withthe  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300575],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 


of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  he  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
.    format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300575].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
nde  may  be  filed  online  at  many  Federal 
.    Depository  Libraries. 

FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  John  Hebert.  Registration  Division 
7505C.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20480. 
Office  location,  telephone  number,  and 
e-mail  address:  CM  «2. 1921  JeffoxBon 
Davis  Hwy..  Arlington,  VA,  (703)  308- 
3068,  e-mail: 

hebert.john0epamail.epa.gov. 
aUPI»LEMBITARY  INFORMATION:  On 
October  20,  1993  EPA  established  time 
limited  tolerances  under  Section  408  of 
the  Federal  Food  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346  a(d)  and  348  for 
residues  of  esfenvalerate  on  cottonseed. 
These  tolerances  expire  on  November 
15. 1997.  DuPont  Agricultural  Products, 
on  September  15, 1997,  requested  that 
the  time  limitation  for  tolerances 
established  for  residues  of  the 
insecticide  fenvalerate.  including  the 
S,S-enriched  isomer  esfenvalerate  in  or 
on  cottonseed  at  0.2  parts  per  million 
(ppm)  be  removed  based  on  ecological 
and  environmental  effects  data  that  they 
had  submitted  as  a  condition  of  the 
registration.  DuPont  Agricultural 
Products  also  submitted  a  summary  of 
its  petition  as  required  under  the 
FFDCA  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996  (Pub.  L 
104-170). 

In  the  Federal  Register  of  September 
25, 1997  (62  FR  50337)(FRL  5748-2). 
EPA,  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(e)  aimouncing  the  filing  of  a 
pesticide  petition  (PP)  for  tolerance  by 
DuPont  Agricultvual  Products,  P.O.  Box 
80038,  Wilmington.  DE  19880-0038. 
This  notice  included  a  summary  of  the 
petition  prepared  by  DuPont 
Agricultural  Products.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  basis  for  time  limited  tolerances 
that  expire  November  15, 1997  was 
given  in  the  October  20,  1993  Federal 
Re^Bter  (58  FR  54094).  These  time- 
limited  tolerances  were  predicated  on 
the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
due  to  lack  of  certain  ecological  and 
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environmental  effects  data.  The 
rationale  for  using  time-limited 
tolerances  was  to  encourage  pesticide 
manu^turers  to  comply  with  the 
conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
limited  due  to  the  conditional  status  of 
a  product  registration  under  the  Federal 
Insecticide,  Fungicide.  Rodenticide  Act 
(FIFRA)  as  amended.  It  is  current  EPA 
policy  to  no  longer  establish  time 
limitations  on  tolerance(s)  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  risk.  The 
curit^nt  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerances 

are  being  deleted.  

The  petition  requested  that  40  CFR 
180.379  be  amended  by  removing  the 
time  limitation  for  a  tolerance  for 
residues  of  the  pyrethroid  insecticide 
esfenvalerate,  in  or  on:  cottonseed  at  0.2 
parts  per  million  (ppm).  Tolerances  are 
based  on  the  sum  of  all  isomers  of 
fenvalerate.  Fenvalerate  is  a  racemic 
mixture  of  four  isomers  (about  25% 
each).  This  product  was  registered  as 
Pydrin*.  However  since  1992.  an  S,S- 
isomer  enriched  formulation.  Asana 
(esfenvalerate),  has  been  the  only 
fenvalerate  formulation  sold  in  the  U.S. 
for  agricultural  use.  Sinf»  the  S,S- 
isomer  is  the  insecticidally  active 
isomer,  the  use  rate  for  Asana*  is  four 
times  lower  than  that  for  Pydrin*.  A 
petition  is  pending  (PP  4F4329),  to 
convert  tolerances  (still  to  be  expressed 
as  the  sum  of  all  isomers)  based  on  the 
use  rates  for  Asana*.  Bridging  residue 
studies  have  shown  Asana*  residues  to 
be  3—4  times  lower  than  Pydrin* 
residues. 

L  Risk  Aaaeaaaent  and  Statutory 
Findings 

New  section  408(b)(2)(A)0)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infents  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 


certainty  that  no  harm  will  residt  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
aninuds.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  B>A  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  tiian  100  to  be 
unacceptable.  This  100-fold  MOE  is 


based  on  the  same  rationale  as  the  100- 
fold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  {>e8ticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  ruk  assessments  include 
"acute,"  "shibrt-term,"  "intermediate 
term."  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
resiUts  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  Residential  pesticide 
applications.  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
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of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  residts  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groimdwater  or  surface  water  that  is 
consimied  as  drinking  water,  and  other 
non-oocupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consiunption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximimi  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerancel  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 


or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  esfenvalerate  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  to 
remove  the  time  limitation  for  a 
tolerances  for  residues  of  esfenvalerate 
on  cottonseed  at  0.2  parts  per  million 
(ppm).  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  date  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  esfenvalerate  are 
discussed  below. 

1.  A  battery  of  acute  toxicity  studies 
places  technical  esfenvalerate  in 
Toxicity  category  n  for  acute  oral  (LDso 
=  87.2  mg/kg),  Category  III  for  acute 
dermal  (LDso  >  2000  mg/kg)  and 
primary  eye  irritetion.  Category  IV  for 
primary  skin  irritetion.  Esfenvalerate  is 
a  non-sensitizer.  Acute  inhalation  on 
technical  grade  active  ingredient  is 
waived  due  to  negligible  vapor  pressiire. 
The  Acute  Delayed  Neurotoxicity 
(Guideline  81-8)  remains  a  date  gap. 

2.  In  a  90-day  feeding  study,  rats  were 
administered  0, 4.7. 6.2,  7.8  or  18.7  mg/ 
kg/day  of  esfenvalerate.  The  Lowest 
Observed  Effect  Level  (LOEL)  is  18.7 
mg/kg/day  based  on  neurological 
dysfunction.  The  NOEL  is  7.8  mgA:g/ 
day. 

m  another  90-day  feeding  study,  rats 
were  administered  0.  5,  15,  30  or  50  mg/ 
kg/day  of  esfenvalerate.  The  LOEL  is  15 
mg/kg/day  based  on  neurological 
dysfunction.  The  NOEL  is  5  mg/kg/day. 

Esfenvalerate  was  administered  to 
mice  at  dose  levels  of  0.  10.5,  30.5  or 
106  mg/kg/day  (male)  andO,  12.6,  36.8 


or  113  mg/kg/day  (female).  The  LOEL 
for  esfenvalerate  is  106  mg/kg/day.  The 
NOEL  is  30.5  mg/kg/day. 

3.  In  a  chronic/onco  feeding  study 
(MRID  00082244.  00111888),  rats  were 
administered  0.050,  0.25.  1.25  or  12.5 
mg/kg/day  of  fenvalerate  in  the  diet  for 
2  years.  The  LOEL  was  ^  12.5  mg/kg/ 
day.  There  was  no  increase  in  tumors  at 
12.5  mg/kg/day.  The  NOEL  was 
determined  to  be  12.5  mg/kg/day  (the 
Highest  Dose  Tested  (HDT)  in  the  2  year 
study.)  The  study  is  supplementary  and 
does  not  satisfy  die  requirement  for  a 
guideline  series  83-5  combined 
chronic/carcinogenicity  study  in  rats. 

In  a  lifetime  feeding  study  (MRID 
00079877),  rats  were  administered  0  or 
50.0  mg/kg/day  of  fenvalerate  in  the 
diet.  Spindle  cell  sarcomas  were 
produced  in  male  rats  only.  The  LOEL 
was  50.0  mg/kg/day  based  on  loss  of 
weight  and  neurological  effects.  The 
NOEL  was  12.5  mg/kg/day. 

The  conclusion  that  fenvalerate  is 
associated  with  the  production  of 
spindle  cell  sarcomas  was  later  retracted 
by  EPA.  The  study  is  supplementary 
and  does  not  satisfy  the  requirement  for 
a  guideline  series  83-S  combined 
chronic/  carcinogenicity  study  in  rats. 
When  taken  together  with  chronic/ 
carcinogenicity  feeding  study  (MRID's 
00082244,  00111888)  die  guideline 
requirement  for  a  83-2a,  cancer  study  in 
the  rat  is  satisfied. 

4.  In  a  2-year  feeding  study  mice  were 
administered  0, 0, 1.5,  7.5,  38.0  or  187.5 
mg/kg/day  fenvalerate  in  the  diet.  The 
LOEL  was  7.5  mg/kg/day  based  on 
granulomatous  changes  (related  to 
fenvalerate  only,  not  esfenvalerate).  The 
NOEL  was  1.5  mg/kg/day.  This  study 
satisfies  the  requirement  for  combined 
chronic  feeding  carcinogenicity  study  in 
mice. 

In  an  18-month  feeding  study,  mice  0^ 
15.0,  45.0, 150.0  or  450.0  mg/kg/day  of 
fenvalera'e  in  the  diet.  The  LOEL  is  45.0 
mg/kg/day  based  on  granulomatous 
changes  in  the  liver  and  spleen.  The 
NOEL  is  15.0  mg/kg/day.  No 
oncogenicity  was  observed.  The  study  is 
supplementary  and  does  not  satisfy  the 
requirement  for  a  guideline  series  83-2b 
carcinogenicity  study  in  mice. 

In  a  life  span  feeding  study,  mice 
were  administered  0,  1.5,  4.5, 15.0  or 
45.0  mg/kg/day  of  fenvalerate  in  the 
diet.  The  LOEL  was  determined  to  be  15 
mg/kg/day  based  on  the  granulomatous 
lesions  observed  and  on  the  change  in 
hematological  parameters.  Fenvalerate 
was  determined  not  to  be  carcinogenic 
in  the  ddy  strain  of  the  mouse.  The 
NOEL  was  determined  to  be  3,48  mg/kg/ 
day.  The  study  is  supplementary  ami 
does  not  satisfy  the  requirement  for  a 
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guideline  series  83-2b  carcinogenicity 
study  in  mice. 

5.  In  a  21-day  probe  for  a  1  year 
feeding  study  2  male  and  2  female 
l>eagles  were  administered  0,  2.80,  6.40 
or  9.38  mg/kg/day  in  males  and  0.  2.25, 
7.37  or  8.50  mg/kg/day  of  esfenvalerate. 
The  LOEL  was  determined  to  be  6.40 
mg/kg/day  based  on  nervous  system 
involvement  and  decreases  in  body 
weight  and  food  consumption.  The 
NOEL  is  2.25  mg/kg/day. 

In  a  1-year  feeding  study.  6  male  and 
6  female  beagles/group  were 
administered  0.  0.68. 1.36  or  5.29  mg/ 
kg/ day  esfenvalerate.  The  LOEL  was 
determined  to  be  6.40  mg/kg/day  based 
on  nervous  system  involvement  and 
decreases  in  body  weight  and  food 
consumption.  The  NOEL  was 
determined  to  be  5.29  mg/kg/day.  These 
studies  are  acceptable  and  satisfies  the 
requirement  for  a  guideline  series  83-lb 
chronic  feeding  study  in  dogs. 

6.  Esfenvalerate  was  administered  to 
female  rats  at  doses  of  0.  2.5,  5.0,  10.0 
or  20.0  mg/kg/day  from  gestation  days  6 
through  15  (pilot  study  doses  were  1.0, 
2J0^  3.0,  4.0.  5.0  and  20  mg/kg/day).  The 
LOEL  is  2.5  mg/kg/day  based  on 
behavioral/Central  Nervous  System 
cl'"'f<»l  signs.  The  NOEL  for  maternal 
toxicity  is  2.0  mg/kg/day  (from  the  pilot 
study).  There  was  naevidence  of 
developmental  toxicity  at  any  dose.  The 
NOEL  is  20  mg/kg/day,  the  highest  dose 
tested. 

Esfenvalerate  was  administered  to 
rabbiU  at  doses  of  0,  3.0,  10.0  or  20.0 
mg/kg/day  from  gestation  days  7 
through  19  (pilot  study  doses  were  0, 
2.0.  3.0.  4.0.  4.5.  5.0  or  20.0  mg/kg/day). 
The  LCEL  is  3.0  mg/kg/day  based  on 
behavioral/CNs  clinical  signs.  The 
NOEL  is  2.0  mg/kg/day  (from  the  pilot 
study).  There  was  no  evidence  of 
developmental  toxicity  at  any  dose.  The 
LOEL  is  greater  than  20.0  mg/kg/day. 
The  NO&,  is  equal  to  or  greater  than 
20.0  mg/kg/day,  the  highest  dose  tested. 

7.  In  a  2-generation  reproduction 
toxicity  study  in  rats  esfenvalerate  was 
administered  to  rats  at  dose  levels  of  0, 
3.75,  5.0, 17.5  and  35.0/17.5  mg/kg/day. 
The  LOEL  for  parental  toxicity  is  3.75 
mg/kg/day  based  on  decreases  in  mean 
body  weights  of  F|  females  and  an 
increased  incidence  of  skin  lesions.  The 
NOEL  could  not  be  determined.  The 
LOEL  for  reproductive  toxicity  is  5.0 
mg/kg/day  based  on  decreases  in  F|  pup 
weights  on  day  21  of  lactation; 
decreases  in  litter  size  and  F2  pup 
weights  and  an  increased  incidence  of 
subcutaneous  hemorrhage.  The  NOEL  is 
3.75  mg/kg/day. 

8.  In  a  reverse  gene  mutation  assay  in 
bacteria.  S.  typhhnurium  and 
Escherichia  coU  were  exposed  to 


fenvalerate  in  DMSO  at  concentrations 
of  15,  50, 150.  500, 1,500,  or  5,000  \igl 
plate  in  the  presence  and  absence  of 
mammalian  metabolic  activation  (S9- 
mix).  There  was  no  evidence  of  induced 
mutant  colonies  over  background. 

In  a  manunaiian  cell  gene  mutation 
assay  at  the  HGFRT  locus,  Chinese 
hamster  V79  cells  cultured  in  vitro  were 
exposed  to  fenvalerate  in  DMSO  at 
concentrations  of  12.6,  42,  126,  420  Jig/ 
ml  in  the  presence  of  mammalian 
metabolic  activation  (S9-mix)  and  at 
concentrations  of  4.2, 12.6.  42, 126  pg/ 
ml  in  the  absence  of  S9-mix.  There  was 
no  evidence  of  induced  mutant  colonies 
over  background.  In  Chinese  hamster 
lung  fibroblasts  (V79  cells)  forward  gene 
mutation  assay  the  test  was  negative  up 
to  cytotoxic  and/or  precipitating  levels 
(126  VLg/ral  in  the  alraence  of  metabolic 
activation  -  S9;  420  Mg^ml  in  the 
presence  of  metabolic  activation  -»-S9). 

In  a  mammalian  cell  cytogenetics 
chromosomal  aberration  assay  CHO-Kl 
cell  cultures  were  exposed  to 
fenvalerate  in  DMSO  at  concentrations 
of  4.2  Mg/ml.  8.4  Mg/ml,  21  Mg/ml,  42  ftg/ 
ml  respectively  without  exogenous 
metabolic  activation  (S9-mix)  and  at 
concentrations  of  21  ^g/ml,  42  )ig/ml,  84 
pg/ml,  210  M8^ml  respectively  with  S9- 
mix.  There  was  no  evidence  of  a 
significant  induction  of  chromosomal 
aberrations  or  polyploid  cells  over 
backgroimd. 

A  mouse  micronucleus  assay  was 
negative  in  male  ICR  mice  up  to  the 
HOT  (150  mg/kg)  administered  by 
intraperitoneal  injection.  Since  there 
appears  to  be  no  sex  specific  difference 
in  the  toxicity  of  Esfenvalerate,  the  use 
of  males  only  is  justifiable.  No  overt 
toxicity  was  observed,  but  suggestive 
evidence  of  bone  marrow  cytotoxicity 
was  seen  48  hoius  post-administration 
at  the  highest  dose  level  tested. 

Other  genetic  toxicology  studies 
submitted  on  racemic  Fenvalerate 
indicate  that  the  mixture  containing 
equal  parts  of  the  four  stereoisomers  is 
not  mutagenic  in  bacteria.  The  racemic 
mixture  was  also  negative  in  a  mouse 
host  mediated  assay  and  in  a  mouse 
dominant  lethal  assay. 

9.  The  following  studies  are 
considered  data  gaps  in  the  toxicology 
data  base:  general  metabolism,  21  day 
dermal,  dermal  penetration  and  acute, 
subchronic  and  developmental 
mammalian  neurotoxicity.  These 
studies  will  be  required  imder  a  special 
data  call  in  letter  pursuant  to  Section  3 
(c)(2)(B)  of  FIFRA.  Although  these  data 
are  lacking  EPA  has  sufficient  toxicity 
data  base  to  support  these  tolerances 
and  these  additional  studies  are  not 
expected  to  significantly  change  its  risk 
assessment. 


B.  Toxicological  Endpoints 

1.  Acute  toxicity.  EPA  has  established 
an  NQEL  of  2.0  mg/kg/day  through  the 
dietary  route  in  rat  and  rabbit 
developmental  studies.  This  NOEL  is 
based  on  behavioral  and  central  nervous 
system  clinical  signs.  A  MOE  of  100  is 
required. 

2.  Short  -  and  intermediate  -  tenn        * 
toxicity.  To  assess  risk  from  (nonfood) 
short  and  intermediate  term  dermal 
exposure,  EPA  has  established  a  NOEL 
of  2.0  mg/kg/day  from  the  rat  and  rabbit 
developmental  studies.  No  dermal 
penetration/absorption  study  is 
available  and  the  NOEL  incorporates  a 
25%  dermal  absorption  based  on  the 
weight-of-evidence  available  for 
structurally  related  pyrethroids.  This 
NOEL  is  based  on  behavioral  and 
central  nervous  system  clinical  signs. 
For  exposure  via  inhalation  the  Agency 
used  an  oral  NOEL  of  2.0  mg/kg/day  and 
assumed  100%  absorption  (bamd  on  the 
2  mg/kg/day  used  for  the  dermal  risk 
assessment  since  no  appropriate 
inhalation  toxicity  studies  are 
available). 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  esvenvalerete  at 
0.02  mg/kg/day.  This  RfD  is  based  on  a 
NOEL  of  2.0  mg/kg/day  through  the 
dietary  exposure  route  in  developmental 
study  in  rat.  The  NOEL  b  based  on 
behavioral  changes  and  clinical  signs  of 
neurotoxicity.  This  RfD  is  based  on  an 
uncertainty  factor  of  100. 

4.  Carcinogenicity.  Esfienvalerate  is 
classified  as  a  Group  E.  There  is  no 
evidence  of  carcinogenicity  in  either 
rats  or  mice. 

C.  Expoguies  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.379)  for  the  residues  of 
fenvalerate,  in  or  on  a  variety  of  raw 
agricultiiral  commodities. 

EPA  notes  that  the  acute  dietary  risk 
assessments  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  June 
1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  anticipated  residues  and 
percent  of  crop  treated  refinements. 
Field  trial  data  and  FDA  monitoring 
data  were  used  to  generate  anticipated 
residues  or  residue  distribution  for 
Monte  Carlo  analyses.  Chronic  dietary 
risk  assessments  used  anticipated 
residues  and  percent  crop  treated 
refinements.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  esfenvalerate 
as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
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study  has  indicated  the  possibility  of  an 
efiisct  of  concern  occiuring  as  a  result  of 
a  one  day  or  single  exposure.  The  NOEL 
used  for  the  acute  dietary  exposure  was 
2.0  mg/kg/day.  Potential  acute 
exposiu-es  fitim  food  commodities  were 
estimated  using  a  Tier  3  acute  dietary 
risk  assessment  (Monte  Carlo  Analysis). 
The  MOE's  (99.9tii  percentile)  for  die 
US  population  based  on  an  acute  dietary 
exposure  of  0.011717  mg/kg/day  are 
171.  For  children  1-6  years  old  (most 
highly  exposed  population)  the  MOE's 
based  on  an  acute  dietary  exposure  of 
0.019445  mg/kg/day  are  103.  The 
Agency  has  no  cause  for  concern  if  total 
acute  exposure  calculated  for  the  99.9th 
percentile  yields  an  MOE  of  100  or 
larger. 

ii.  Chronic  exposure  and  risk. 
Potential  chronic  exposures  were 
estimated  using  NOVIGEN's  DEEM 
(Dietary  Exposure  Evaluation  Model). 
The  RfD  used  for  the  chronic  dietary 
analysis  is  0.02  mg/kg/day.  Using 
tolerance  values  and  anticipated 
residues  discussed  above  the  risk 
assessment  resulted  in  use  of  1.9%  of 
the  RfD  for  the  general  US  population 
and  4.6%  of  the  RfD  for  children  1-6 
years. 

Section  408(b)(2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  five  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  Section  408(b)(2)(F) 
allows  the  Agency  to  use  data  on  the 
actual  percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings:  (1)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
from  a  crop  that  is  likely  to  contain 
residues;  (2)  that  the  exposure  estimate 
does  not  imderestimate  the  exposure  for 
any  significant  subpopulation  and;  (3) 
where  data.on  regional  pesticide  use 
and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  esfenvalerate  were  derived  from 
federal  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 


the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonable  certain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consumption  information  is 
taken  into  accoimt  through  EPA's 
computer-based  model  for  evaluating 
the  exposi^re  of  significant 
subpopulations  including  several 
regkmal  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To  meet 
the  requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call-in 
(DCI)  notice  pureuant  to  FFDCA  section 
408(f)  requiring  submission  of  data  on 
anticipated  residues  in  cohjunction  with 
approval  of  the  registration  imder  the 
FIFRA. 

2.  From  drinking  water.  Esfenvalerate 
is  immobile  in  soil  and  will  not  leach 
into  groundwater.  Additionally,  due  to 
their  insolubility  and  lipophilic  nature, 
any  residues  in  surface  water  will 
rapidly  and  tightiy  bind  to  soil  particles 
and  remain  with,  sediment.  A  screening 
evaluation  of  leaching  potential  of  a 
typical  potential  of  a  typical  pyrethroid 
was  conducted  using  EPA's  Pesticide 
Root  Zone  Model  (PRZMl).  Based  on 
this  screening  assessment,  the  potential 
concentrations  of  a  pyrethroid  in  grotmd 
water  at  depths  of  1  and  2  meters  are 
essentially  zero  (much  less  than  0.001 
parts  per  billion).  Therefore.  EPA 
concludes  that  residues  are  net  expected 
to  occur  in  drinking  water. 

i.  Acute  exposure  and  risk.  Acute 
drinking  water  exposure  is  estimated  for 
the  US  population  to  be  0.000039  mg/ 
kg/day  with  an  MOE  of  51,743.  For  Non- 
nuraing  infants  less  than  1  year  old  the 
exposure  is  0.000074  with  and  MOE  of 
27.042. 

ii.  Chronic  exposure  and  risk.  Chronic 
drinking  water  exposure  is  estimated  for 
the  US  population  to  be  0.000001  mg/ 
kg/day  and  for  the  non-nursing  infants 
0.000005  mg/kg/day.  Zero  percent  of  the 
RfD  is  occupied  by  both  population 
groups. 

3.  From  non-dietary  exposure. 
Esfenvalerate  is  registered  for  non-crop 
uses  including  spray  treatments  in  and 
around  commercial  and  residential 
areas,  treatments  for  control  of 
ectoparasites  on  pets,  home  care 
products  including  foggers,  pressurized 
sprays,  crack  and  crevice  treatments, 
lavm  and  garden  sprays,  and  pet  and  pet 
bedding  sprays.  For  the  non-agricultural 
products,  the  very  low  amounts  of 
active  ingredient  they  contain, 
combined  with  the  low  vapor  pressure 
(1.5  X 10-*  mm  Mercury  at  25°  C.)  and 


low  dermal  penetration,  would  result  in 
minimal  inhalation  and  dermal 
exposure. 

Individual  non-dietary  risk  exposure 
analyses  were  conducted  using  a  flea 
infestation  scenario  that  included  pet 
spray,  carpet  and  room  treatment,  and 
lawn  care,  respectively- 
Short-  and  intennediate-term 
exposure  and  risk.  The  total  aggregate 
non-dietary  exposure  including  lawn, 
carpet,  and  pet  uses  (mg/kg/day)  are: 
0.000023  for  adults;  0.00129  for     ' 
children  aged  1-6  years;  and  0.00138  for 
infants  less  than  one  year  old. 

It  can  be  concluded  that  the  potential 
non-dietary  exposure  for  esfenvalerate 
are  associated  with  substantial  margins 
of  safety. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
efiiects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity/' 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exp>osure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.' The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply  . 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  efi^ects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presentiy  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
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assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Although  esfanvalerate  is  similar  to 
other  members  of  the  synthetic 
pyrethroid  class  of  insecticides,  EPA 
does  not  have,  at  this  time,  available 
data  to  determine  whether  esfienvalerate 
has  a  common  method  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  fbllovred  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  esfanvalerate 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  th«efore,  EPA  has  not 
assiuned  that  esfanvalerate  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  drinking  water.  The 
potential  acute  exposure  from  food  and 
drinking  water  to  the  overall  US 
population  provides  an  acute  dietary 
exposure  of  0.01175A  mg/kg/day  with 
an  MOE  of  170.  This  acute  dietary 
exposure  estimate  is  considered 
conservative,  using  anticipated  residue 
values  and  percent  crop-treated  data  in 
conjunction  with  Monte  Carlo  analysis. 

2.  Chronic  risk.  Using  the  ARC 
exposure  assumptions  described  above. 
EPA  has  concluded  that  aggregate 
exposure  to  esfenvalerate  from  food  and 
drinking  water  will  utilize  1.9%  of  the 
RO  for  the  U.S.  population  based  on  a 
dietary  exposure  of  0.000377  mg/kg/ 
day.  The  major  identifiable  sub^up 
with  the  highest  aggregate  exposure  are 
children  1-6  years  old  (discussed 
below).  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  Rfl) 
because  the  Rfd  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 


exposure.  The  potential  short-  and 
intermediate-term  aggregate  risk  for  the 
U.S.  population  is  an  exposure  of  0.0082 
mo/kg/day  with  an  MOE  of  244. 
^EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
esfenvalerate  residues. 

E.  Aggregate  Cancer  Risk  for  US. 
Population 

Eafenvalerate  is  classified  as  a  Group 
E  carcinogen  -  no  evidence  of 
carcinogenicity  in  rats  or  mice. 
Therefore,  a  carcinogenicity  risk 
analysis  is  not  required. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  fm  infants  and 
children. — i.  lA  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
esfsnvalerate,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  efiiects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  diflisrent  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  imcertainty 
(safety)  foctors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  Esictor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compoiuid  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
both  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  there  is  no 
evidence  of  developmental  toxicity  at  a 
dose  up  to  20  mg/kg/day.  Maternal 


clinical  neurotoxicity  (based  on 
behavioral  and  central  nervous  system 
rliniral  signs)  was  observed  at  a  dose  as 
low  as  2.5  or  3.0  mg/kg/day  for  rats  and 
rabbits  respectively.  The  maternal  NOEL 
was  2.0  mg/kg/day. 

iii.  Repmductive  toxicity  study.  In  the 
two-geneiation  reproduction  study  in 
rats,  offspring  toxicity  was  observed 
cmly  at  dietary  levels  which  were  also 
found  to  be  tcndc  to  parental  animals. 
The  LOEL  was  5.1  mg/kg/day  based  on 
decrease  in  mean  body  weights  of 
females  and  increased  incidence  of 
dermal  lesions.  The  NOEL  far  parental 
systemic  toxicity  was  not  detnmined. 
Efiiscts  on  the  ofibpring.  including 
decreased  pup  weights  in  both 
generations  during  early  and/or  late 
lactation,  decreased  litter  size,  and 
increased  incidence  of  subcutaneous 
hemorrhage,  were  observed  at  dietary 
levels  of  6.70  mg/kg/day  and  above, 
with  a  NOEL  of  5.1  mg/kg/day. 

iv.  Pre-  and  poet-natal  seiuitivity. 
There  is  no  evidence  of  additional 
sensitivity  to  young  rats  or  rabbits 
follovring  pre-  or  postnatal  exposure  to 
esfanvalerete. 

V.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor,  and  that  an 
additional  imcertainty  factor  is  not 
needed  to  protect  the  safety  of  infants 
and  children. 

2.  Acute  risk.  The  potential  acute 
exposure  from  food  and  drinking  water 
to  the  most  sensitive  {>opulation 
subgroup,  children  1-6  years  old  is 
0.019477  mg/kg/day  with  an  MOE  of 
103.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  a  MOE  of  100  or  luger. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposure  to  esfenvcderate 
from  food  and  drinking  water  will 
utilize  4.6%  of  the  Rfl)  for  children  1- 
6  years  old.  the  most  sensitive 
popiilation  subgroup  based  on  a  dietary 
exposure  of  0.000912  mg/kg/day.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  R£D 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health. 

4.  Short-  or  intermediate-term  risk. 
EPA  has  concluded  that  potential  short- 
or  intermediate  -term  aggregate 
exposure  of  eafenvalerate  from  chronic 
dietary  food  and  water  (considered  to  be 
a  bad^round  exposure  level)  plus 
indoor  and  outdoor  residential  exposure 
to  children  (l-«  years  old)  is  0.0113  mg/ 
kg/day  with  an  MOE  of  177.  For  infants 
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(less  than  1  year  old)  the  exposure  is 
0.0098  mg/kg/day  with  an  MOE  of  204. 

EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  frt>m 
aggregate  exposure  to  esfenvalerate 
residues. 

5.  Special  docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Exteiuion  of 
Tolerances  for  Synthetic  Pyrethioids." 
Further  explanation  regartUng  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  die  Special 
Docket. 

C.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effiact  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  frt>m  the  passage  of  FQPA  (August 
3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  fuiiQier 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

m.  Other  Considerations 

A.  Metabolism  in  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  defined.  EPA 
has  concluded  that  the  qualitative 
nature  of  the  residue  is  the  same  for 
both  fenvalerate  and  esfenvalerate.  The 
residue  to  be  regulated  is  fenvalerate: 
the  S,S:  R,S;  S Jl;  and  RJl  isomers. 

B.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
utilizing  electron-capture  gas 
chromatography  with  nitrogen 
phosphorous  detection  available  for 
enforcement  with  a  limit  of  detection 
that  allows  monitoring  food  with 
residues  at  or  above  tolerance  levels. 
The  limit  of  detection  for  updated 
method  is  the  same  as  that  of  the  current 
PAM  n,  which  is  0.01  ppm. 


C.  Magnitude  of  Residues 

Tolerances  are  based  on  the  sum  of  all 
isomera  of  fenvalerate.  Fenvalerate  is  a 
racemic  mixture  of  fotu  isomera  (about 
25%  each).  This  product  was  registered 
as  Pydrin  .  However  since  1992,  an  S,S- 
isomer  enriched  formulation,  Asana* 
(esfenvalerate),  has  been  the  only 
fenvalerate  formulation  sold  in  the  U.i5. 
for  agricultural  use.  since  the  S,S-isomer 
is  the  insecticidally  active  isomer,  the 
use  rate  for  Asana*1s  fotu  times  lower 
than  that  for  Pydrin*.  A  petition  is 
pending  (PP  4F4329),  to  convert 
tolerances  (still  to  be  expressed  as  the 
sum  of  all  isomera)  based  on  the  use 
rates  for  Asana*.  Bridging  residue 
studies  have  shown  Asana*residues  to 
be  3-4  times  lower  than  Pydrin* 
residues. 

EPA  has  established  a  tolerance  of  0.2 
ppm  for  fenvalerate  on  cottonseed. 
Magnitude  of  residue  and  processing 
studies  support  this  tolerance. 

D.  International  Residite  Limits 

Codex  maximum  residue  levels 
(MRL's)  have  been  established  for 
residues  pf  fenvalerate  on  a  number  of 
crops  that  also  have  U.S.  tolerances.  The 
Codex  MRL  for  fenvalerate  on 
cottonseed  is  in  harmony  with  the  U.S. 
tolerance. 

As  indicated  in  the  Notice  of  Filing, 
there  are  small  differences  between  the 
section  408  tolerances  and  the  Codex 
MRL  values  for  specific  commodities. 
These  differences  could  be  caused  by 
differences  in  methods  to  establish 
tolerances,  calculate  animal  feed  dietary 
exposure,  and  as  a  result  of  different 
agricultural  practices.  EPA  will 
specifically  address  these  differences 
when  the  pesticides  are  reregistered  and 
the  tolerances  made  permanent 

IV.  Coaclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  fenvalerate  in 
cottonseed  at  0.2  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  pereons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1){6)  as  was  provided 
in  the  old  section  408  and  in  section  4- 
.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currenUy  has  procedural 
.regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  r^ulations  with 


appropriate  adjiutments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26, 1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  die 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionriile  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  bjrthe  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  few  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  fevor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  iji  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marlring 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
niunber  (OPP-300575]  (including  any 
comments  and  data  submitted 
electronically).  A  public  veraion  of  this 
record,  including  printed,  paper 
vereions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
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Information  Resources  and  Services 
division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-aocketOBpainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rxilemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  papm  form.  Accordingly,  EPA  will 
transfiBT  any  copies  of  ob^tions  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  m  "ADDRESSES"  at  the 
beginning  of  this  document. 

Vn.  Ragnlatory  Aammmmnt 
Kenoii  miiwiiti 

This  final  rule  removes  time 
limitations  for  a  tolerance  under  FFDCA 
section  408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  regulatory  Planning  and  Review 
(58  FR  51735,  October  4, 1993).  This 
final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C  3501  et 
seq..  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  0  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875.  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093.  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protectimi  of  Children  &om 
Environmental  Health  Risks  and  safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d).  such  as  the  tolerance/exemption 
in  this  final  rule,  do  not  require  the 


issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  fact\ial  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4.  1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  counsel  for  Advocacy  of  the  Small 
Business  Administration. 

VDL  SalmiiarioB  to  Congieia  and  die 
General  Accounting  OflBce 

Under  5  U.S.C.  801(aHl)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C  804(2). 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  prtKedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

40  CFR  Part  185 

Environmental  protection.  Food  and 
additives.  Pesticides  Snd  pest. 

40  CFR  Part  186 

Environmental  protection,  Animal 
feeds.  Pesticides  and  pest. 

Dated:  November  14, 1997. 


heading  as  paragraph  (a)(1)  and  by 

revising  the  entry  for  cottonseed  in  the 

table  to  newly  designated  paragraph 

(aMl). 

.  ii.  By  redesignating  paragraph  (b)  as 

paragraph  (c). 

iii.  By  adding  a  paragraph  heading  to 
newly  designated  paragraph  (c). 

iv.  By  adding  and  reserving  new 
paragraph  (b)  and  (d)  with  paragraph 
heacUngs. 

The  additions  and  amendments  to 
§  180.379  read  as  follows: 

f  180.379  Cyano-(3-ptMnoxyplMnyf)mathy^ 
4-cMofo^*{l*inetnywinyl|  benaMMSoetete! 
toiafanoaa  for  raatduaa. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  Cyano-(3- 
phenoxyphenyl)methyl-4-chloro-ci-(l- 
methylethyl)  benzeneacetate  in  or  on 
the  following  raw  agrictdtural 
commodities: 


lames  Jo 

Acting  Dinctor.  Registration  Diviuaon,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180  —  [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Aathortty  :  21  U.S.C  346a  and  371. 

b.  Section  180.379  is  amended  as 
follows: 

i.  By  adding  a  heading  to  paragraph 
(a),  designating  the  text  following  the 


Commodity 

Parts  per  intt- 
lion 

•  •              • 
cottonseed „.... 

•  •             • 

•  • 

a? 

•  • 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.        •        •        • 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  186  —  [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority :  21  U.S.C  34«a  and  348. 


f  186.1300    [Removedl 

b.  Section  185.1300  is  amended  by 
transferring  paragraph  (a)  introductory 
text,  (a)(1).  (a)(2).  (a)(3),  and  (a)(4)  to 
§  180.379  and  redesignating  them  as 
paragraphs  (a)(2),  (a)(2)(i),  (a)(2)(ii). 
(aH2)(iii)  and  (a)(2)(iv):  the  remainder  of 
$  185.1300  is  removed. 

PART  186  —  [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Aatbortty  :  21  U.S.C  342,  348  and  701. 


S  186.1300  [Rwnoved] 

b.  Section  186.1300  is  amended  by 
transferring  the  text  to  §  180.379  and 
redesignating  it  as  paragraph  (a)(3)  and 
§  186.1300  is  removed. 

[FR  Doc.  97-31099  Filed  11-25-97;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180. 185,  and  186 
[OPP-300S80;  FRL-67S5-1] 
RIN  2070-AB78 

Fanpropathrin;  Paaticida  Toloranca 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


:  This  r^ulation  establishes 
tolerances  for  residues  of  fenpropathrin 
in  or  on  cottonseed  at  1.0  parts  per 
million  (ppm),  peanut  nutmeat  at  0.01 
ppm,  peanut  vine  hay  at  20  ppm, 
strawberry  at  2.0  ppm,  tomato  at  0.6 
ppm,  meat  and  meat  by-products  of 
cattle,  goats,  hogs,  horses  and  sheep  at 
0.1  ppm,  fat  of  cattle,  goats,  hogs,  horses 
and  sheep  at  1.0  ppm,  milk  fat 
(reflecting  0.08  ppm  in  whole  milk)  at 
2.0  ppm,  and  poultry  meat,  fat,  meat  by 
products  and  eggs  at  0.05  ppm,  and  in 
the  processed  products  cottonseed  oil  at 
3.0  ppm.  It  also  removes  time 
limitations  for  tolerances  for  residues  of 
fenpropathrin  on  the  same  commodities 
that  expire  on  November  15, 1997. 
Valent  U.S.A.  Corporation  requested 
this  tolerance  under  the  Federal  Food. 
Drug  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (Pub.  L.  104-170}. 

In  addition,  this  regulation  removes  a 
feed  additive  tolerance  for  cottonseed 
hulls  at  2.0  ppm.  Originally,  a  feed 
additive  tolerance  existed  for  cottonseed 
soapstock  at  2.0  ppm.  In  the  November 
14, 1994  Federal  Register  (59  FR 
56454),  which  extended  the  time- 
limitation  for  these  tolerances,  the 
Agency  inadvertently  changed  the 
expression  from  cottonseed  soapstock  to 
cottonseed  hulls.  Because  a  tolerance  for 
cottonseed  hulls  was  never  intended, 
the  Agency  is  removing  the  tolerance 
with  this  regulation.  Also,  the  Agency 
no  longer  considers  cottonseed 
soapstock  to  be  a  significant  feed 
commodity.  Under  present  residue 
chemistry  guidelines,  a  tolerance  for 
cottonseed  soapstock  is  no  longer 
required.  Therefore,  with  this 
regulation,  the  tolerance  for  cottonseed 
soapstock  is  also  removed. 


DATES:  This  regulation  is  efiiective 
November  26,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  Jnauary  26, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  nimaber,  [OPP-300580), 
must  be  submitted  to:  Hearing  Clerk 
_    (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460,  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300580],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Je£fer8on  Davis  Hwy..  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  Uie 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  niunber  [OPP- 
300580].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Beth  Edwards,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  addrms:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  (703)  305-5400,  e-mail: 
edwards.bethOepamail.epa.gov. 
SUPPt^MENTARY  INFORMATION:  On  April 
14, 1993,  EPA  established  time-limited 
tolerances  under  section  408  and  409  of 
the  Federal  Food  Drug  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346  a(d)  and  348  for 
residues  of  fenpropathrin  on  cottonseed; 
meat,  meat  byproducts,  and  fat  of  cattie. 


goats,  hogs,  horses,  poultry,  and  sheep; 
milk  fat;  eggs;  a  food  additive  tolerance 
in  or  on  cottonseed  oil;  and  a  feed 
additive  tolerance  in  or  on  cottonseed 
soapstock  (58  FR  19357).  On  September 
27, 1995,  EPA  established  time-limited 
tolerances  for  residues  of  fenpropathrin 
on  strawberries  and  tomatoes  (60  FR 
49793)(FRL-4979-l).  On  July  31, 1996, 
EPA  established  time-limited  tolerances 
for  residues  of  fenpropathrin  on  peanut 
hay  and  nutmeat  (61  FR  39887)(FRL- 
5385-1).  These  tolerances  expire  on 
November  15,  1997.  Valent  U.S.A..  on 
September  15, 1997,  requested  tiiat  the 
time  limitation  for  tolerances 
established  for  residues  of  the 
insecticide  fenpropathrin  in  the 
commodities  mentioned  above  be 
removed  based  on  environmental  effects 
data  that  they  had  submitted  as  a 
condition  of  the  registration.  Valent 
U.S.A.  also  submitted  a  simunary  of  its 
petition  as  required  under  the  FFDCA  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996  (Pub.  L.  104-170). 
In  the  Federal  Re|^ster  of  September 
25,  1997  (62  FR  50337KFRL-5748-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C  346a(e) 
announcing  the  filing  of  pesticide 
petitions  (PP  2F4144,  3F4186,  and 
4F4327)  for  tolerances  by  Valent  {J.SJi. 
Corporation,  1333  North  California 
Blvd.,  Wahiut  Creek,  CA  94596-8025. 
This  notice  included  a  summary  of  the 
petitions  prepared  by  Valent  U.SA. 
Corporation,  the  registrant  There  were 
no  comments  received  in  response  to 
the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.466  be  amended  by  removing  the 
time  limitation  for  tolerances  for 
residues  of  the  insecticide  and 
pjn^throid  fenpropathrin,  in  or  on 
cottonseed  at  1.0  parts  per  million 
(ppm),  p>eanut  nutmeat  at  0.01  ppm, 
peanut  vine  hay  at  20  ppm,  strawberry 
at  2.0  ppm,  tomato  at  0.6  ppm,  meat  and 
meat  by-products  of  catUe,  goats,  hogs, 
horses  and  sheep  at  0.1  ppm,  fat  of 
cattie,  goats,  hogs,  horses  and  sheep  at 
1.0  ppm,  milk  fat  (reflecting  0.08  ppm 
in  whole  milk)  at  2.0  ppm,  and  poultry 
meat,  fat,  meat  by-products  and  eggs  at 
0.05  ppm,  and  in  the  processed 
products  cottonseed  oil  at  3.0  ppm  and 
cottonseed  soapstock  at  2.0  ppm. 

The  basis  for  time-limitedtolerances 
that  expire  November  15,  1997  was 
given  in  the  October  20,  1993  issue  of 
the  Federal  Register  (58  FR  54094). 
These  time-limited  tolerances  were 
predicated  on  the  expiration  of  pesticide 
product  registrations  that  were  made 
conditional  due  to  fack  of  certain 
ecological  and  environmental  effects 
data.  The  rationale  for  using  time- 
limited  tolerances  was  to  encourage 
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pesticide  manufacturers  to  comply  with 
the  conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
limited  due  to  the  conditional  status  of 
a  product  registration  under  the  Federal 
Inisecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA)  as  amended.  It  is  ciurent 
EPA  policy  to  no  longer  establish  time 
limitations  on  tolerance(s}  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  rislt.  The 
current  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerances 
are  being  deleted. 

L  Risk  Assewment  and  Statutory 
Findings 

New  secUon  408(bH2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  driniung  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiue  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
in&nts  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 


(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  childreoi)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  acceptable  by  EPA.  EPA 
generally  uses  the  RfiD  to  evaluate  the 
chronic  risks  posed  by  pesticide 
exposure.  For  shorter  term  risks,  EPA 
calculates  a  margin  of  exposure  (MOE) 
by  dividing  the  estimated  human 
exposure  into  the  NOEL  from  the 
appropriate  animal  study.  Commonly, 
EPA  finds  MOEs  lower  than  100  to  be 
unacceptable.  This  himdredfold  MOE  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  {>esticide8  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  diffierent  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  database, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 


that  the  public  is  adequately  protected 
from  any  pesticide  exposiue  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  fiom  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address       ^ 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residratial  pesticide 
applications.  However,  since  enaction  of 
FtjPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assxire  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources,  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covere  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 


considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure,     . 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groimdwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EKetary  exposiue  to  residues  of  a 
pesticide  la  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticifiated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Rkk  AasMwimnt  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)p), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenpropathrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
residues  of  fenpropathrin  on  cottonseed 
at  1.0  parts  per  million  (ppm),  peanut 
nutmeat  at  0.01  ppm,  peanut  vine  hay 
at  20  ppm,  strawberry  at  2.0  ppm. 
tomato  at  0.6  ppm,  meat  and  meat  by- 
products of  cattle,  goats,  hogs,  horses 
and  sheep  at  0.1  ppm.  £at  of  cattie,  goats. 


hogs,  horses  and  sheep  at  1.0  ppm,  milk 
fet  (reflecting  0.08  ppm  in  whole  milk) 
at  2.0  ppm,  and  poultry  meat,  fat,  meat 
by-products  and  eggs  at  0.05  ppm,  and 
in  the  processed  product  cottonseed  oil 
at  3.0  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fenpropathrin  are 
discussed  below. 

1.  Acute  toxicity  studies  with 
technical  fenpropathrin:  Oral  LDso  in 
the  rat  is  54.0  milligram/kilogram  (mg/ 
kg)  for  males  and  48.5  (mg/kg)  for 
females  -  Toxicity  Category  I;  dermal 
LDso  is  1,600  mg/kg  for  males  and  870 
mg/kg  for  females  -  Category  II;  acute 
inhalation  (impossible  to  generate 
sufficient  test  article  vapor  or  aerosol  to 
elicit  toxicity)  -  Category  IV;  primary 
eye  irritation  (no  corneal  involvement, 
mild  iris  and  conjunctival  irritation)  - 
Category  Ul;  and  primary  dermal 
irritation  (no  irritation)  -  Category  IV. 
Fenpropathrin  is  not  a  sensitizer. 

2.  In  a  subchronic  oral  toxicity  study, 
rats  were  dosed  at  concentrations  of  0, 
3,  30, 100,  300.  or  600  ppm  in  the  diet 
The  lowest  effect  level  (LEL)  is  600  ppm 
(30  mg/Icg/day)  based  on  body  weight 
reduction  (female),  body  tremon,  and 
increased  brain  (female)  and  kidney 
(male)  weights.  The  NOEL  is  300  ppm 
(15  mg/Icg/day). 

3.  In  a  subchronic  oral  toxicity  study, 
dogs  were  dosed  at  concentrations  of  0, 
250,  500,  or  1,000  ppm  in  the  diet  A 
1,000  ppm  dog  was  sacrificed  moribund 
during  the  third  week  after  having 
tremors  and  showing  other  signs  of 
poisoning  caused  by  the  test  article. 
Because  of  this  death,  the  dose  for  this 
group  was  reduced  to  750  ppm  for  the 
remainder  of  the  study.  The  LOEL  is  750 
ppm  (18.8  mg/kg/day)  based  on  tremon. 
The  NOEL  is  500  ppm  (12.5  mg/kg/day). 

4.  In  a  21-day  dermal  toxicity  study, 
rabbits  were  dosed  5  days/week  for  3 
weeks  on  abraded  or  unabraded  akin  at 
doses  of  0,  500, 1,200,  or  3,000  mg/kg/ 
day.  There  were  no  dose-related  effects 
on  body  weight,  food  consumption, 
clinical  pathology,  gross  pathology,  or 
organ  weights.  Trace  or  mild 
inflammatory  cell  infiltration  was  seen 
in  the  intact  and  abraded  skin  in  all 
groups,  including  controls,  and  was 


attributed  to  the  test  article.  The 
systemic  NOEL  is  >  3,000  mg/kg/day. 
Local  irritation  only. 

Although  a  21-day  dermal  toxicity 
study  in  rabbits  is  available  the  Agency 
has  determined  that  rats  are  the  most 
sensitive  species  to  ascertain  the  dermal 
toxicity  potential  of  fenpropathriiL 
Therefore,  the  lack  of  a  21-day  dermal 
study  in  rats  is  data  gap.  This  study  will 
be  required  under  a  special  Data-Call-In 
letter  pursuant  to  section  3(c)(2)(B)  of 
FIFRA.  Although  these  data  are  lacking. 
EPA  has  sufficient  toxicity  data  to 
.  support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significanUy  change  the  risk  assessment 

5.  In  a  1-year  feeding  study,  dogs 
were  dosed  at  0, 100,  250,  or  750  ppm 
in  the  diet.  The  systemic  LEL  is  250 
ppm  (6.25  mg/kg/day)  based  on  tremors 
in  all  dogs.  The  neurologic  NOEL  is  100 
ppm  (2.5  mg/kg/day);  the  systemic 
NOEL  is  100  ppm  (2.5  mg/kg/day). 

6.  In  a  chrome  feeding/ 
carcinogenicity  study,  rats  were  dosed 
at  0,  50, 150,  450,  or  600  ppm  in  the  diet 
(0, 1.93,  5.71. 17.06,  or  22.80  mg/kg/day 
in  males,  and  0,  2.43,  7.23, 19.45,  or 
23.98  mg/kg/day  in  females).  There  was 
no  evidence  of  carcinogenicity  at  any 
dose  up  to  and  including  600  ppm 
(22.80  and  23.98  mg/kg/day  in  males 
and  females,  respectively).  The  systemic 
NOEL  (male)  is  450  ppm  (17.06  mg/kg/ 
day).  The  systemic  NOEL  (female)  is  150 
ppm  (7.23  mg/kg/day);  systemic  LEL 
(male)  is  600  ppm  highest  dose  tested 
(HDT);  22.80  mg/kg/day)  based  on 
increased  mortality,  body  tremors, 
increased  pituitary,  kidney,  and  adrenal 
weights.  Tbe  systemic  LEL  (female)  is 
450  ppm  (19.45  mg/kg/day)  based  on 
increased  mortality  and  body  tremors. 

7.  In  a  chronic  feeding/ 
carcinogenicity  study,  mice  were  dosed 
at  0.  40, 150,  or  600  ppm  in  the  feed  (0, 
3.9, 13.7,  or  56.0  mg/kg/day  in  males, 
and  0,  4.2,  16.2,  or  65.2  mg/kg/day  in 
females).  As  expected,  mortality  was 
highest  during  the  final  quarter  of  the 
study,  but  the  incidence  was  similar  in 
all  dosed  and  control  groups.  No  other 
indications  of  toxicity  or  carcinogenicity 
were  seen.  The  systemic  NOEL  is  >  600 
ppm  (HDT;  male/female,  56.0/65.2  mg/ 
kg/day). 

8.  In  a  developmental  toxicity  study 
in  rata,  pregnant  female  rata  were  dosed 
by  gavage  on  gestation  days  6-15  at  0 
(com  oil  control)  0.4, 1.5,  2.0,  3.0,  6.0, 
or  10.0  mg/kg/day.  The  maternal  no 
observed  adverse  effect  level  (NOAEL) 
is  6  mg/kg/day;  maternal  LEL  is  10  mg/ 
kg/day  based  on  death,  moribundity. 
ataxia,  sensitivity  to  external  stimuli, 
spastic  jumping,  tremors,  prostration, 
convulsions,  hunched  posture,  squinted 
eyes,  chromodacryorrhea,  and 
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lacrimation;  developmental  NOAEL  is  > 
10  mgA:g/day. 

9.  In  a  developmental  toxicity  study 
in  rabbits,  pregnant  female  New  Zealand 
rabbits  were  dosed  by  gavage  on 
gestation  days  7  throu^  19  at  0,  4. 12, 
or  36  mg/kg/day.  Maternal  NOEL  is  4 
mg/kg/day;  maternal  LEL  is  12  mg/kg/ 
day  based  on  grooming,  anorexia, 
flicking  of  the  forepaws;  developmental 
NOEL  is  >  36  mg/T^day  (HOT).    - 

10.  A  3-generation  reproduction  study 
was  performed  in  rats.  Rats  were  dosed 
with  fenpropathrin  at  concentrations  of 
0,  40,  120,  or  360  ppm  (0.  3.0,  8.9,  or 
26.9  mg/kg/day  in  males;  0,  3.4, 10.1,  or 

32.0  mg/kg/day  in  females, 
respectively).  Parents  (male/female): 
systemic  NOEL  =  40  ppm  (3.0/3.4  mg/ 
kg/ day);  systemic  LEL  =  120  ppm  (8.9/ 

10.1  mg/kg/day)  based  on  body  tremors 
with  spasmodic  muscle  twitches, 
increased  sensitivity  and  maternal 
lethality;  reproductive  NOEL  =  120  ppm 
(8.9/10.1  mg/kg/day);  reproductive  LEL 
=  360  ppm  (26.9/32.0  mg/kg/day)  based 
on  decreased  mean  Fib  pup  weight, 
increased  Fjb  loss.  Pups  (male/female): 
developmental  NOEL  =  40  ppm  (3.0/3.4 
mg/kg/day);  developmental  LEL  =120 
ppm  (8.9/10.1  mg/lqg/day)  based  on 
body  tremors,  increased  mortality. 

11.  Studies  on  gene  mutation  and 
other  genotoxic  effects:  An  Ames  Assay 
was  negative  for  Salmonella  TA98, 
TAIOO,  TA1535,  TA1537.  and  TA1538: 
and  E.  coli  WP2uvrA  (trp-)  with  or 
without  metabolic  activation:  Sister 
Chromosome  Exchange  in  CHO-Kl  Cells 
-  there  were  no  increases  in  sister 
chromatid  exchanges  seen  in  the  CHO- 
Kl  cells  treated  with  S-33206  or  the 
DMSO  vehicle;  Cytogenetics  in  vitro 
(CHO/CA)  -  negative  for  chromosome 
aberrations  (CA)  in  Chinese  hamster 
ovary  (CHO)  cells  exposed  in  vitro  to 
toxic  doses  (  ^  30  Mg/ml)  without 
activation;  and  to  limit  of  solubility 
(1,000  Jig/ ml)  with  activation;  In  Vitro 
Assay  in  Mammalian  Cells  -  equivocal 
results  -  of  no  concern;  DNA  Damage/ 
Repair  in  Bacillus  subtilis  -  not 
mutagenic  or  showing  evidence  of  DNA 
damage  at  ^  5,000  fig/paper  disk. 

12.  In  a  metabolism  study  in  rats, 
iiniin«U  were  dosed  with  radiolabelled 
S-3206  fenpropathrin  by  three 
protocols.  They  were  dosed  with  S- 
3206  radiolabelled  on  either  the  alcohol 
or  acid  portion  of  the  molecule  (i.e. 
(alcohol- •'<:i-S-3206  or  (acid-"H:i-S- 
3206).  In  Experiment  I,  rats  received  14 
daily  oral  low-doses  of  2.5  mg/kg/day  of 
imlabelled  S-3206  followed  by  a  15th 
dose  of  either  the  alcohol  or  acid 
radiolabelled  S-3206.  In  Experiments  II 
and  in,  groups  of  rats  received  a  single 
dose  of  either  of  the  two  radiolabelled 
test  articles  at  2.5  mg/kg  (11)  or  25  mg/ 


kg  (m).  No  clinical  signs  were  seen  in 
any  rats. 

The  major  biotransformations 
included  oxidation  at  the  methyl  group 
of  the  acid  moiety,  hydroxylation  at  the 
4'-position  of  the  alcohol  moiety, 
cleavage  of  the  ester  linkage,  and 
conjugation  with  sulfuric  acid  or 
glucvuonic  acid. 

Four  metabolites  were  found  and 
characterized  in  the  urine  of  rats  dosed 
with  alcohol-radiolabel.  The  major 
metabolites  were  the  sulfate  conjugate  of 
3-(4'-hydroxyphenoxy)benzoic  acid  and 
•3-phenoxybenzoic  acid  (22—44%  and  3- 
9%  of  the  administered  dose, 
respectively).  Eight  metabolites  were 
found  in  the  urine  of  rats  dosed  with 
acid-radiolabel,  but  only  four  were 
characterized.  The  major  urinary 
metabolites  of  the  acid-labeled 
fenpropathrin  were  TMPA-glucuronic 
acid  and  TMPA-CHjOH  (11-26%  and 
6-10%  of  the  administered  dose, 
respectively).  None  of  the  parent 
chemical  was  found  in  urine. 

The  major  elimination  products  in  the 
feces  included  the  parent  chemical  (13- 
34%  of  the  administered  dose)  and  four 
metabolites.  The  fecal  metabolites  (and 
the  percentage  of  administered  dose) 
included  CHjOH-fenpropathrin  (9- 
20%),  4'-OH-fenpropathrin  (4-11%). 
COOH-fenpropathrin  (2-7%),  and  4'- 
OH-CHjOH-fenpropathrin  (2-7%). 

13.  No  neurological  studies  are 
available.  These  studies  will  be  required 
under  a  special  Data  Call-In  letter 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking.  EPA 
has  sufficient  toxicity  data  base  to 
support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significantly  change  this  risk 
assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  recommends  use 
of  a  NOEL  of  6.0  mg/kg/day  based  on 
clinical  signs  of  neurotoxicity  on  day 
one  of  dosing  in  dams  from 
developmental  toxicity  study  in  rats. 

2.  Short  -  and  intermediate  -  term 
toxicity,  toxicity.  A  short-  and 
intermediate-term  risk  assessment  is  not 
required  for  fenpropathrin.  There  was 
no  systemic  toxicity  at  3,000  mg/kg/day 
in  a  21-day  study  in  rabbits. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenpropathrin  at 
0.025  mg/kg/day.  This  RfD  is  based  on 
the  1-year  toxicity  study  in  dogs  with 

a  NOEL  of  2.5  mg/kg/day  (tremors)  with 
an  uncertainty  factor  of  100  to  account 
for  both  interspecies  extrapolation  and 
intraspecies  variability. 

4.  Carcinogenicity.  There  is  no 
evidence  of  carcinogenicity  in  any  of  the 


chronic  studies.  Fenpropathrin  has  not 
yet  been  classified. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.466)  for  the  residues  of 
fenpropathrin,  in  or  on  a  variety  of  raw 
agricultural  commodities.  These  are 
cottonseed  (1.0  ppm),  strawberries  (2.0 
ppm),  and  tomatoes  (0.6  ppm);  in  the  fst 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  1.0  ppm;  in  the  meat  of  cattle,  goats, 
hogs,  horses  and  sheep  at  0.1  ppm;  in 
the  meat  byproducts  of  cattle,  goats, 
hogs,  horses  and  sheep  at  0.1  ppm; 
milk&t  at  2.0  ppm  (reflecting  0.08  ppm 
in  whole  milk);  and  poultry  fat,  meat, 
meat  byproducts,  and  eggs  at  0.05  ppm. 
A  food  additive  tolerance  for  residues  of 
fenpropathrin  on  cottonseed  oil  at  3.0 
ppm  has  been  established  under  40  CFR 
185.3225.  A  feed  additive  tolerance  for 
residues  of  fenpropathrin  on  cottonseed 
soapstock  at  2.0  ppm  has  been 
established  under  40  CFR  186.3225. 
Risk  assessments  were  conductedby 
EPA  to  assess  dietary  exposures  and 
risks  from  fenpropathrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  acute 
dietary  exposure  assessment  used 
Monte  Carlo  modeling  incorporating 
antici{>ated  residues  and  percent  crop 
treated  refinements.  The  acute  dietary 
Margin  of  Exposure  (MOE)  calculated  at 
the  99.9th  percentile  for  the  most  highly 
exposed  population  subgroup  (children 
1-6  years  old)  is  803.  The  MOE 
calculated  at  the  99.9th  percentile  for 
the  general  U.S.  population  is  2,108. 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  for  MOEs  of  100  or 
greater.  Therefore,  the  acute  dietary  risk 
assessment  for  fenpropathrin  indicates  a 
reasonable  certainty  of  no  harm. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis  is 
0.025  mg/kg/day.  The  chronic  dietary 
exposure  assessment  used  anticipated 
residues  and  percent  crop  treated 
information.  The  risk  assessment 
resulted  in  use  of  0.1%  of  the  RfD  for 
the  U.S.  population  and  0.2%  of  the 
most  highly  exposed  population 
subgroup  (non-Hispanic  other  than 
black  or  white). 

EPA  notes  that  the  acute  dietary  risk 
assessments  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  is 
June  1996  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  anticipated  residues  and 
percent  of  crop  treated  refinements.  The 
chronic  dietary  risk  assessment  used 
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percent  crop  treated  information  and 
anticipated  residues. 

Section  408(b)(2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission.  EPA  is  authorized  to 
require  similar  data  on  a  timeframe  it 
deems  appropriate.  Section  408(b)(2)(F) 
allows  the  Agency  to  use  data  on  the 
actual  percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings:  (1)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
from  a  crop  that  is  likely  to  contain 
residues;  (2)  that  the  exposure  estimate 
does  not  underestimate  the  exposure  for 
any  significant  subpopulation  and;  (3) 
where  data  on  regional  pesticide  use 
and  food  consumption  are  available, 
that  the  exposuLre  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition,  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

The  percent  of  crop  treated  estimates 
for  fenpropathrin  were  derived  from 
Federal  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  p>ercent  crop 
treated,  the  Agency  is  reasonably  bertain 
that  exposure  is  not  underestimated  for 
any  significant  subpopulation.  Further, 
regional  consumption  information  is 
taken  into  account  through  EPA's 
computnr-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To  meet 
the  requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  Data  Call-in 
(DCl)  notice  pursuant  to  FFDCA  section 
408(f)  requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  registration  under  the 
FIFRA. 

2.  From  drinking  water.  Since 
fenpropathrin  is  applied  outdoors  to 
growing  agricultural  crops,  the  potential 
exists  for  fenpropathrin  or  its 
metabolites  to  reach  ground  or  surface 
water  that  may  be  used  for  drinking 


water.  Fenpropathrin  is  extremely 
insoluble  in  water  (14  ppb),  with  a  high 
octanol/water  partitioning  coefficient 
(Kow  1.19  X  105  )  and  a  relatively  short 
soil;  half-life  for  parent  and 
environmental  metabolites.  Estimates  of 
fenpropathrin  drinking  water 
concentrations  were  generated  with  the 
PRZM  I  and  EXAMS  computer  models. 
Based  on  these  analyses,  the 
contribution  of  water  to  the  dietary  risk 
estimate  is  negligible.  Therefore.  EPA 
concludes  that  together  these  data  . 
indicate  that  residues  are  not  expected 
to  occiu"  in  drinking  water. 

i.  Acute  exposure  and  risk.  The  acute 
drinking  water  MOEs.  calculated  at  the 
99.9th  percentile,  are  5,756  and  3,007 
for  the  U.S.  population  and  non-nursing 
infants  <  1  year  old,  respectively. 

ii.  Chronic  exposure  and  risk.  The 
chronic  drinlting  water  risk  assessment 
resulted  in  use  of  0.3%  and  1.6%  of  the 
RfD  for  the  U.S.  population  and  non- 
niu^ing  infants  <  1  year  old, 
respectively. 

3.  From  non-occupational  non-dietary 
exposure.  Fenpropathrin  has  no  other 
uses,  such  as  indoor  pest  control, 
homeowner  or  tiurf,  that  could  lead  to 
unique,  enhanced  exposures. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  £or 
imderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fiuther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 


evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presenUy  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are  dissimilar  to 
existing  chemical  substances  (in  which 
case  the  Agency  can  conclude  that  U  is 
unlikely  that  a  pesticide  shares  a 
conunon  mechanism  of  activity  with 
other  substances)  and  pesticides  that 
produce  a  conunon  toxic  metabolite  (in 
which  case  common  mechanism  of 
activity  will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenpropathrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  hbw  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  fenpropathrin 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenpropathrin  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  water.  The  acute 
aggregate  MOE  calculated  at  the  99.9th~ 
percentile  for  the  U.S.  population  is 
1,543.  The  Agency  has  no  cause  for 
concern  if  total  acute  exposure 
calculated  for  the  99.9th  percentile 
yields  a  MOE  of  100  or  larger.  Therefore, 
the  Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  acute  aggregate  exposure  to 
fenpropathrin  residues  in  food  and 
drinking  water. 

2.  Chronic  risk.  Using  the  Anticipated 
Residue  Contribution  (ARC)  exposure 
assumptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
fenpropathrin  fit>m  food  and  water  will 
utilize  0.4%  of  the  RfD  for  the  U.S. 
population.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  non-nursing  infants  <  1  year 
old.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
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because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  aot  pose 
appreciable  risks  to  hiunan  health. 
Therefore,  EPA  does  not  expect  the 
aggremte  exposure  to  exceed  100%  of 
the  RO).  B'A  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
resiiit  from  aggregate  exposure  to 
fenpropathrin  residues. 

3.  Snort-  and  intennediate-term  risk. 
Short-  and  intennediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level]  plus 
indoor  and  outdoor  residential 
exposure.  Based  on  fenpropathrin  not 
being  registered  for  residoitial  uses, 
EPA  concludes  that  the  aggregate  short- 
and  intermediate- term  risks  do  not 
exceed  levels  of  concern  (MCffi  lees  than 
100),  and  that  there  is  a  reasonable 
certainty  that  no  harm  ¥rill  result  bam 
aggregate  exposure  to  fonpropathrin 
residues. 

E,  Aggregate  Cancer  Risk  fv  US. 
Population 

This  chemical  has  not  yet  been 
classified;  however,  there  is  do  evidence 
of  carcinogenicity  in  any  of  the  chronic 
studies.  EPA  believes  that  this  pesticide 
does  not  pose  a  significant  cancer  risL 

P.  Aggregate  Rials  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
chUdren — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fanpropathrin,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  3-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  mdwae  efliects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  bora 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effiacts  to  account  for 
pre-and  poat-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  diffierent  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(saferty)  factors  in  calculating  a  dose 
1  tiMt  poses  no  appreciable  risk  to 
EPA  believes  that  reliable  data 


support  using  the  standard  MOE  and 
uncertainty  bctor  (usually  100  for 
combined  inter-  and  intra-species 
varialHlity)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  imder 
existing  gmdelines  and  whan  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  luiusual  toxic 
proprnties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safetv  factor. 

ii.  Developmental  toxicity  studies.  See 
Toxicological  Profile  in  Unit  IL  A.  of 
this  preamble. 

iii.  Reproductive  toxicity  studies.  See 
Toxicological  Profile  in  Unit  II.  A.  of 
this  preamble. 

iv.  Pre-  and  post-natal  sensitivity. 
There  is  no  evidence  of  additional 
sensitivity  to  young  rats  or  rabbits 
following  pre-  or  poatnatal  exposure  to 
fenpropathrin. 

v.  Conc7usion.The  data  baae  related  to 
pre-  and  post-natal  sensitivity  is 
complete.  Based  on  the  above.  EPA 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  uncwtainty 
foctor  and  that  an  additional  luicertainty 
factor  is  not  needed  to  protect  the  safety 
of  infants  and  children. 

2.  Acute  risk.  The  aggregate  acute 
MOE  calculated  at  the  99.9th  percentile 
for  children  age  1-6  is  719.  The  Agency 
has  no  cause  for  concern  if  total  acute 
exposure  calculated  for  the  99.9th 
percentile  yields  a  MOE  of  100  or  larger. 
Therefore,  the  Agency  has  no  acute 
aggregate  concern  due  to  exposure  to 
fenpropathrin  through  food  and 
drinking  water. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above.  EPA  has  concluded 
that  aggregate  exposiue  to  fenpropathrin 
from  food  and  water  will  utilize  1.6%  of 
the  RfD  for  non- nursing  infants.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to 
fenpropathrin  residues. 

4.  Snort-  or  intermediate-term  risk. 
Based  on  fenpropathrin  not  being 
registered  for  residential  uses,  EPA 
concludes  that  the  aggregate  short-  and 
intermediate-term  risks  do  not  exceed 
levels  of  concern,  and  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result 

5.  Special  docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 


analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  tide 
"Risk  Assessment  for  Extensfon  of 
Tolerances  for  Synthetic  Pyiethioida." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket 

C  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currentiy 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  aUovrad  3 
years  frmn  the  passage  of  ¥^A  (August 
3, 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
tMttiwg  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

HL  OOMr  CoBcideratioiis 

A.  Metabolism  In  Plants  and  Animals 

Metabolism  studies  have  been 
conducted  on  pinto  beans,  tomatoes, 
apples,  cotton  and  tomato.  In  the  earlier 
stiidies,  the  parent  compoiuid  was 
found  to  be  the  major  residue; 
remaining  residues  wen  characterized 
but  not  identified.  The  apple 
metabolism  study  was  deemed  fully 
adequate  because  the  majority  of  the 
residue  was  the  parent  compound.  The 
cotion  temporary  tolerances  were 
established  with  an  expiration  date 
because  the  petitioner  had  indicated 
that  a  new  cotton  metabolism  study 
would  be  conducted  to  further  elucidate 
the  nature  of  radioactive  residues  in 
cotton  commodities.  In  both  recent 
plant  metabolism  studies,  on  cotton  and 
tomatoes,  it  has  been  concluded  that  the 
residue  of  concern  is  the  parent 
compound  fenpropathrin  per  se. 

Metabolism  studies  with  goats  and 
poultry  dosed  with  radiolabeled 
fenpropathrin  were  submitted  with 
PP7F03485/FAP7H05527.  The  majority 
of  the  residue  in  muscle,  fat,  and  milk 
and  eggs  was  found  to  be  the  parent 
compoimd,  fenpropathrin.  The  residue 
in  kidney  and  liver  consisted  mainly  of 
various  metabolites.  Livestock 
metabolites,  with  the  possible  exception 
of  TMPA  lactone,  have  also  been 
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identified  in  rat  metabolism  studies  and 
their  contributions  to  the  overall 
toxicity  of  fenpropathrin  have  been 
considered.  For  the  apple  and  pear 
tolerances,  the  levels  of  the  metabolites 
in  livestock  were  low  enough  not  to  be 
included  in  the  tolerance  expression. 

B.  Analytical  Enforcement  Methodology 

Residues  of  fenpropathrin  in  peanut 
raw  agricultiual  and  processed 
commodities  were  determined  using 
analytical  method  RM-22-4  Gas 
Chromatography  with  Electron  Capture 
Detection  (GC/ECD).  An  EPA  trial  of 
method  RM-22-4  fbr  fenpropathrin 
residues  in/on  apples  and  method  RM- 
22A-1  for  residues  of  fenpropathrin  in 
meat  and  milk  has  been  successfidly 
conducted.  In  addition,  recovery  of 
fenpropathrin  was  tested  through  FDA 
multiresidue  methods  and 
fenpropathrin  was  found  to  be 
completely  recovered  by  the  PAM I 
Section  302  method  (Liike  method): 
thus  a  confirmatory  method  is  available. 

C.  Magnitude  of  Residues 

1.  Plant  commodities— field  trial 
studies.  For  the  purposes  of  dietary  risk 
assessment,  residue  data  generated  bom 
residue  field  trials  conducted  at 
maximum  application  rates  and 
minimum  pre-harvest  intervals  were 
used  to  estimate  chronic  and  acute 
dietary  exposure  to  potential  residues  of 
fenpropathrin.  For  chronic  dietary 
exposure  analyses,  mean  anticipated 
residue  values  were  calculated, 
substituting  one-half  the  limit  of 
detection  for  those  samples  for  which 
residues  were  reported  as  non- 
detectable.  For  acute  dietary  exposure 
analyses,  the  mtire  range  of  field  trial 
residue  data  which  reflected  the  current 

labeled  mnyiiniiiTn  rate  and  fninimiini 

PHI  for  single  serving  commodities  were 
used  (Tier  3  modeling,  as  outlined  in 
"Final  Office  Policy  for  Performing 
Acute  Dietary  Exposure  Assessment,"  D. 
Edwards.  June  13. 1996.)  For  those 
foods  considered  to  be  blended,  mean 
field  trial  residues  were  calcidated, 
substituting  the  full  limit  of  detection 
for  those  samples  for  which  residues 
were  reported  as  non-detectable  (Tier  2 
modeling)  used  residue  distributions 
from  field  trial  studies. 

2.  Animal  commodities.  For  chronic 
dietary  analyses,  dietary  burdens  were 
calculated  using  mean  field  trial 
residues,  adjusted  for  percent  of  crop 
treated  and  applying  appropriate 
processing  fectors.  for  all  feed  items.  For 
acute  dietary  analyses,  mean  field  trial 
residues  (with  no  adjustment  for  percent 
of  crop  treated)  were  used  for  those  feed 
items  that  are  processed  or  blended, 
while  the  highest  field  trial  residue 
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values  were  used  for  the  remaining  feed 
items. 

The  secondary  residue  levels  in 
animal  tissues  were  then  calculated  by 
multiplying  the  total  dietary  burden  by 
the  tissue-to-faed  ratio  calculated  from 
the  lactating  ruminant  or  laying  hen 
feeding  studies. 

D.  International  Residue  Limits 

Codex  Maximum  Residue  Limits 
(MRLs)  for  fenproi>athrin  have  been 
established  which  are  in  harmony  with 
the  U.S.  tolerances  for  cottonseed  (1.0 
ppm).  Codex  MRLs  have  been 
established  which  exceed  the  U.S. 
tolerances  for  catUe  meat  byproducts 
(0.05  vs.  0.02  ppm).  catUe  meat  (0.5  vs. 
0.02  ppm),  whole  milk  (0.1  vs  0.02 
ppm).  and  tomatoes  (1.0  vs.  0.6  ppm). 
Codex  MRLs  have  been  established 
which  are  below  their  U.S.  counterparts 
for  eggs  (0.01  vs  0.02  ppm)  and  poultry 
meat  byproducts  (0.01  vs.  0.02  ppm). 

There  are  differences  between  the 
section  408  tolerances  and  the  Codex 
MRL  values  for  secondary  residues  in 
animal  products.  These  differences  are 
mainly  caused  by  differences  in  the 
methods  used  to  calcidate  animal  feed 
dietary  exposure.  The  only  substantial 
difference  between  the  U.S.  tolerance 
and  the  Codex  MRL  value  is  for 
tomatoes.  The  JMPR  Qoint  Meeting  on 
Pesticide  Residues)  reviewer  required 
that  the  MRL  exceed  the  highest  field 
residue,  and  rounded  to  unity.  The  EPA 
reviewer  agreed  with  Valent  that  one  set 
of  field  residue  samples  was  possibly 
comprised  by  the  presence  of  a  high  rate 
processing  treatment  nearby.  High 
outliers  were  ignored,  and  the  tolerance 
was  set  at  0.6  ppm. 

No  Canadian  MRLs  have  been 
established  for  residues  of 
fenpropathrin.  Mexico  has  established  a 
tolerance  for  residues  of  fenpropathrin 
on  cottonseed  (1.0  ppm)  which  is  in 
harmony  with  the  U.S.  tolerance. 

IV.  Conchwiaa 

Therefore,  these  tolerances  are 
established  for  residues  of  fenpropathrin 
in  cottonseed  at  1.0  ppm,  peanut 
nutmeat  at  0.01  ppm.  peanut  vine  hay 
at  20  ppm,  strawberry  at  2.0  ppm, 
tomato  at  0.6  ppm,  meat  and  meat  by- 
products of  cattle,  goats,  hogs,  horses 
and  sheep  at  0.1  ppm,  fat  of  catUe,  goats, 
hogs,  horses  and  sheep  at  1.0  ppm,  milk 
&t  (reflecting  0.08  ppnvin  whole  milk) 
at  2.0  ppm,  and  poultry  meat.  &t.  meet 
by-products  and  eggs  at  0.05  ppm,  and 
in  the  processed  products  cottonseed  oil 
at  3.0  ppm. 

In  addition  to  the  tolerances  being 
amended,  since  for  purposes  of 
establishing  tolerances  FQPA  has 
eliminated  all  distinctions  between  raw 


and  processed  food,  EPA  is  combining 
the  tolerances  that  iu>w  appear  in 
§  185.3225  with  the  tolerances  in 
§  180.466  and  is  removing  the  tolerancea 
under  §  185.3225  and  §  186.3225. 
Originally,  the  tolerance  under 
§  186.3225  was  for  cotionseed  soapstock 
at  2.0  ppm.  In  the  Federal  Register  of 
November  14,  1994  (59  FR  56454 )(FRL- 
4919-3)  which  extended  the  time- 
limitation  for  these  tolerances,  the 
Agency  inadvertenUy  changed  the 
expression  from  cottonseed  soapstock  to 
cottonseed  bulls.  Because  a  tolerance  for 
cottonseed  hulls  was  never  intended, 
the  Agency  is  removing  the  tolerance  by 
this  regiilation.  Also,  the  Agency  no 
longer  considers  cottonseed  soapstock 
as  a  significant  feed  commodity.  Under 
present  residue  chemistry  guidelines,  a 
tolerance  for  cottonseed  soapstock  is  no 
longer  required.  Therefore,  with  this 
regulation,  the  tolerance  for  cottonseed 
soapstock  is  also  removed. 

V.  Objections  and  Hearing  Requeats 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
jbr  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1H6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currentiy  has  procediiral 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  January  26, 1998. 
file  wrritten  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Qerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  bearing  requests  filed 
with  the  Hearing  Qerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemmi  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
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material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  Sact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  fects  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VL  Public  Records  and  Electronic 
Sttbmiasions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3005801  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketdepiamall.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 


address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Aaeeaament 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.  ,  or  im{>ose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Scdety 
Risks  (62  FR  19885,  April  23.  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rxile,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submianon  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C. '801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
&iforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 


Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects 

40CFttPaTtlB0 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Environmental  protection,  Food 
additives.  Pesticides  and  pests. 

40  CFR  Part  186 

Environmental  protection,  Feed 
additives.  Pesticides  and  pests. 
Dated:  November  14, 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  cljapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.466,  is  revised  to  read 
as  follows: 

{ 180.466    Fenpropatttrin;  totarances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  pesticide 
chemical  fenpropathrin  (alpha-cyano-3- 
phenoxy-benzyl  2,2,3.3- 
tetramethylcyclopropanecarboxylate)  in 
or  on  the  following  agricultural 
commodities: 


Commodity 


Cattle,  fat  

Cattle,  mtiyp  _...„.„^a..„... 

Cattle,  meat  , 

Cottonseed 

Cottonseed,  oil  ..^ 

Eggs _-.......,-.„.„ 

Goats,  fat 

Goats,  mtjyp  

Goats,  meat 

Hogs,  fat  

Hogs,  mtTyp  ....._....„.....^.... 

Hogs,  meat _». 

Horses,  fat  .....". 

Horses,  mt>yp „., 

Horses,  meat  

MJIkfat  (reflecting  0.08  ppm 
in  wtiole  milk). 

Peanut,  hay 

Peanut,  nutmeet  

Poultry,  fat 


Parts  per  mil- 
lion 


1^ 

ai 
ai 

1.0 
3.0 

aos 

1.0 
0.1 
0.1 
1.0 
0.1 

ai 

T.0 

ai 
at 

2.0 

20.0 
0.01 
0.05 
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Commodity 

Parts  per  mil- 
lion 

Poultry,  mbyp ^„.^„...„.. 

Poultry,  meat 

Sheep,  fat  

Sheep,  mbyp  ...„.*:     ....   „„ 

Sheep,  meat 

Strawtwry 

Tomato «......„. 

aos 
aos 

1.0 

ai 
ai 

2.0 
0.6 

(b)  Section  18  emergency  exemptions. 
(Reserved) 

(c)  Tolerances  with  regfonal 
registrations.  (Reserved) 

Td)  Indirect  or  inadvertent  residues. 
[Reserved] 

PART  185— (AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

f186.322S    [Removml] 

b.  By  removing  §  185.3225 
Fenpropathrin. 

PART186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Autherily:  21  U.S.C.  342,  348  and  701. 

§186.3225    [Removed) 

b.  By  removing  §  186.3225 
Fenpropathrin. 

[FR  Doc.  97-31102  Filed  11-25-97;  8:45  am) 
SSXMQOOOti 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPT8-60621C;  FRL-STST-Q 
l«N2070-AB27 

DipropylafM  Qlyool  Dimethyl  Etfter; 
Final  Significant  New  Ua*  Rule; 
Correction 

AOENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 


I  EPA  issued  a  dociunent  (FR 
Doc.  97-29153)  in  the  Federal  Register 
of  November  4, 1997,  adding  a 
significant  new  use  rule  (SNUR)  for  the 
chemical  substance  described  as 
dipropylene  glycol  dimethyl  ether 
(DGDE),  whidi  was  the  subject  of 
premanufacture  notice  (PMN)  P-93- 
507.  The  CAS  No.  listed  for  DGDE  in  the 
rule  wras  incorrect.  This  document 
corrects  that  CAS  No. 


DATES:  Efiiactive  on  November  26, 1997. 
FOR  RMTHER  INFORMATKM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543B,  401  M  St.,  SW.. 
Washington,  EX:  20460.  telephone:  (202) 
554-1404,  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline<tepamail.epa.gov. 
SUPPLaeHTARY  infoimatkm:  EPA 
issued  a  document  (FR  E)oc.  97-29153) 
in  the  Federal  Register  of  November  4, 
1997  (62  FR  59579)  (FRL-5745-1), 
stating  that  the  CAS  No.  for  DGDE  was 
11109-77-4.  This  documwit  correctiy 
changes  the  CAS  No.  from  1110&-77-4 
to  111109-77-4. 

On  page  59583,  in  the  first  column,  in 
§  721.3550,  in  paragraph  (a),  in  the  fifth 
line,  "CAS  No.  11109-77-4"  should 
read  "CAS  No.  111109-77-4". 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  19, 1997. 

Charles  M.  Anar, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

(FR  Doc.  97-31130  Piled  11-25-97;  8:45  am] 
SaUNQOOOE 


DEPARTMENT  OF  DEFENSE 

48CFR  Part  231 
[DFARS  Case  97-0312) 

Dafanae  Federal  AcquMUon 
Regulation  Supplamant;  AUovvabHIty  of 
Coata  fOr  Raatrudurlng  Bonuaaa 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regtilation  Supplement 
(DEARS)  to  prohibit  use  ofDoD  funds 
to  reimburse  a  contractor  for  costs  paid 
by  the  contractor  to  an  employee  for  a 
bonus  or  other  payment  in  excess  of  the 
normal  salary  paid  to  the  employee, 
when  such  payment  is  part  of 
restructuring  costs  associated  with  a 
business  combination.  This  rule 
implements  Section  8083  of  the  Fiscal 
Year  1998  Defense  Appropriations  Act. 
DATES:  Effective  date:  November  26, 
1997. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 


or  before  January  26, 1998,  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADORESSes:  Interested  parties  shoidd 
submit  written  conunents  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Sandra  G.  Haberlin,  PDUSD  (A&T) 
DP  (DAR).  1MB  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Tele&x  number  (703)  602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfarsQacq.osd.mil 

Please  cite  DEARS  Case  97-D312  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DEARS 
Case  97-D312  in  the  subject  line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  G.  Haberlin,  (703)  602-0131. 

SUPKBHENTARY  INFORMATKM: 

A.  Background 

This  interim  rule  amends  paragraph 
(f)  (1)  of  EffARS  231.205-6, 
Compensation  for  personal  services,  to 
implement  Section  8083  of  the  Fiscal 
Year  1998  Defense  Appropriations  Act 
(Pub.  L.  105-53).  Section  8083  prohibits 
DoD  from  using  fiscal  year  1998  funds 
to  reimburse  a  contractor  for  costs  paid 
by  the  contractor  to  an  employee  for  a 
bonus  or  other  payments  in  excess  of 
the  normal  salary  paid  by  the  contractor 
to  the  employee,  when  such  payment  is 
part  of  restructuring  costs  associated 
with  a  business  combination.  Similar 
provisions  were  contained  in  the  Fiscal 
Year  1996  and  Fiscal  Year  1997  Defense 
Appropriations  Acts  (Pub.  L.  104-61 
and  Pub.  L.  104-208.  respectively). 

B.  Regnlatovy  FlexibUity  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  umber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
because  most  contracts  awarded  to 
small  entities  use  simplified  acquisition 
procedures  or  are  awaided  on  a 
competitive,  fixed-price  basis,  and  do 
not  require  application  of  the  cost 
principle  contained  in  this  rule.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Conunents  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DEARS  subpart 
also  will  be  considered  in  accordance 
with  5  U.S.C  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (DEARS 
Case  g7-D312),  in  correspondence. 
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C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  interim  rule  does 
Dot  impose  any  information  collection 
requirements  that  require  Office  of 
Management  and  Budget  approval 
under  44  U.S.C.  3501.  et  seq. 

O.  Oetannination  To  Issue  an  Interun 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  an  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
conunent.  This  action  is  necessary  to 
implement  Section  8083  of  the  Fiscal 
Year  1998  Defense  Appropriations  Act 
(Pub.  L.  105-56),  which  was  effective 
upon  enactment  on  October  8.  1997. 
However,  comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

Lilt  of  Subjects  in  4«  CFR  Part  231 

Government  procurement 
MickslaP. 


Executive  Editor,  Defense  Acquisition 
Regulaliens  Council. 

Therefore,  48  CFR  part  231  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Fart  231  continues  to  read  as  follows: 

AiAority:  4t  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  231— CONTRACT  COST 
PRmaPLES  AND  PROCEDURES 

2.  Section  231.205-6  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

f231.20S-6    Compenaalton  tor paraonal 


(fXl)  In  accordance  with  Section  8122 
of  Pub.  L.  104-61.  and  similar  sections 
in  subsequent  Defense  appropriations 
acts,  costs  for  bonuses  or  other 
payments  in  excess  of  the  normal  salary 
paid  by  the  contractor  to  an  employee, 
that  are  part  of  restructuring  costs 
associated  with  a  business  combination, 
are  unallowable  under  DoD  contracts 
funded  by  fiscal  year  1996  or 
subsequent  appropriations.  This 
limitation  does  not  apply  to  severance 
payments  or  early  retirement  incentive 
payments.  (See  231.205-70(b)  for  the 
definitions  of  "business  combination" 
and  "restructuring  costs.") 

[FR  Doc.  97-31113  Filed  11-25-97;  8:45  am] 
■njJNOcooE  aocoo*  m 


DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  SMvice 
50  CFR  Part  17 
RIN  1018-AE47 

Endangered  and  Threatened  Wildlife 
and  Plants;  Emergency  Rule  To 
Establish  an  Additional  Manatee 
Sanctuary  in  Kings  Bay,  Crystal  River, 
FL 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Emergency  rule. 

SUMMAflY:  This  emergency  rule 
establishes  an  additional  West  Indian 
manatee  (Trichecus  manatus)  sanctuary 
in  Citrus  County.  Florida,  adjacent  to 
Kings  Bay /Crystal  River  at  the 
confluence  of  the  Three  Sisters  Spring 
run  with  a  residential  canal,  and 
prohibits  all  waterbome  activities  in  the 
sanctxiary  for  a  period  of  120  days.  This 
emergency  action  will  help  prevent  the 
taking  of  manatees  by  harassment 
resulting  from  waterbome  activities 
during  upcoming  winter  months.  This 
increases  the  number  of  sanctuaries  ii) 
Kings  Bay  to  seven  and  has  been 
initiated  to  prevent  harassment  from 
increasing  public  use  at  this  site.  A 
proposed  rule  to  establish  this  sanctuary 
is  published  elsewhere  in  today's 
Federal  Register.  The  proposed  rule 
provides  for  public  comment  and  a 
hearing  (if  requested).  The  emergency 
action  is  effective  for  120  days  and  is 
taken  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended,  and  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended. 
DATES:  Effective  November  24,  1997, 
through  March  23, 1998.  unless 
terminated  sooner  by  publication  in  the 
Federal  Register.  In  accordance  with  50 
CFR  17.106,  the  effective  date  for  this 
action  was  established  through  a  legal 
notice  published  in  the  St.  Petersburg 
Times,  Citrus  County  Edition  and  the 
Qtrus  Coimty  Chronicle  on  November 
24,  1997. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  6620 
Southpoint  Drive  South,  Suite  310, 
Jacksonville.  Florida  32216-0912. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Tmner  at  the  above  address, 
(904/232-2560  ext.  117);  or  Vance 
Eaddy,  Senior  Resident  Agent.  U.S.  Fish 
and  Wildlife  Service,  9721  Executive 
Center  Drive,  Suite  206,  St.  Petersburg. 
Florida  33702,  (813/570-5398). 


StlPPlfMENTARY  INFORMATION: 
Background 

Crystal  River  is  a  tidal  river  on  the 
west  coast  of  Florida.  Forming  the 
headwaters  of  Crystal  River  is  Kings 
Bay,  a  lake-like  body  of  water  fed  by 
niunerous  freshwater  si»ings.  The  Kings 
Bay  springs  constitute  one  of  the  most 
important  nat\iral  warm-water  refuges 
for  manatees,  a  federally  listed 
endangered  species.  More  than  250 
animals  may  seek  refuge  in  the  bay's 
warm  waters  during  winter  cold 
periods.  With  the  winter  presence  of 
manatees  and  its  sheltered,  warm  and 
clear  waters.  Kings  Bay  also  attracts 
large  numbers  of  waterbome  users 
(boaters,  recreational  divers,  snorkelers, 
and  swimmers)  most  of  whom  seek  out 
manatees  for  a  close  viewing 
experience.  The  influx  of  visitors, 
primarily  there  to  see  and  interact  with 
manatees,  provides  a  major  economic 
impact  to  the  Crystal  River  community. 

Large  aggregations  of  manatees 
apparently  did  not  exist  in  Kings  Bay 
until  recent  times  (Beeler  and  O'Shea 
1988).  The  first  careful  counts  were 
made  in  the  late  1960's.  Since  then 
manatee  numbers  have  increased 
significantly.  In  1967-1968  Hartman 
(1979)  counted  38  animals.  By  1981- 
1982,  the  maximum  winter  count 
increased  to  114  animals  (Powell  and 
Rathbun  1984),  and  in  December  1994 
the  count  was  271  (U.S.  Fish  and 
Wildlife  Service,  unpublished  data). 
Both  births  and  immigration  of  animals 
from  other  areas  have  contributed  to  the 
increases  in  manatee  numbers  at  Crystal 
River. 

The  Second  Revision  of  the  Florida 
Manatee  Recovery  Plan  (U.S.  Fish  and 
Wildlife  Service  1995)  identifies  the 
need  to  minimize  disturbance  and 
harassment  of  manatees  in  the  wild. 
This  concern  for  the  welfare  of  manatees 
in  Kings  Bay  has  resulted  in  the 
establishment  of  a  series  of  sanctuary 
areas  to  protect  manatees  from  any 
potential  negative  impacts  of  human 
activities.  The  first  thiee  sanctuaries 
were  created  in  1980,  encompassing  a 
total  of  about  10  acres  in  Kings  Bay. 
These  were  closed  to  all  human  access 
each  winter  from  November  15  to  March 
31  and  provided  manatees  with  areas 
where  they  could  retreat  from 
waterbome  users.  To  better  administer 
and  protect  the  bay's  manatee  habitat, 
the  Service  purchased  several  islands 
associated  with  the  sanctuaries  in  1983 
and  established  the  Crystal  River 
National  Wildlife  Refuge.  During  the 
1980's,  the  number  of  manatees  and 
divers  increased  steadily,  resulting  in 
the  need  for  additional  manatee 
sanctuaries.  In  1994.  the  Service 
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established  three  additional  sanctuaries 
and  expanded  an  existing  sanctuary. 
The  six  sanctuaries  now  encompass 
approximately  39  acres  within  Kings 
Bay. 

The  Kings  Bay  manatee  sanctuary 
system  provides  significant  protection 
to  the  more  than  250  manatees  that  use 
this  area  as  a  winter  warm-water  refuge. 
With  the  increasing  number  of  manatees 
using  Kings  Bay  and  an  increasing 
number  of  recreational  divers  and 
snorkelers  coming  to  Crystal  River  to 
seek  close  encounters  with  manatees, 
another  problem  area  outside  the 
existing  sanctuary  system  has  been 
identified. 

Since  the  establishment  of  the  three 
most  recent  sanctiiaries,  reports  of 
waterbome  users  harassing  manatees 
and  causing  manatees  to  leave  the  Three 
Sisters  Spring  run  area  has  been 
documented  by  researchers,  refuge  staff 
and  concerned  citizens.  The  Save  the 
Manatee  Club  and  the  Marine  Mammal 
Commission  have  urged  the  Service  to 
act  to  protect  manatees  utilizing  the 
Three  Sisters  Spring  run  area.  Dive  shop 
operators  have  acknowledged  that  there 
is  a  manatee  harassment  problem  in  the 
area  of  the  proposed  sanctuary. 

Prior  to  last  winter,  the  Service  and 
local  interest  groups  met  separately  with 
local  dive  shop  owners  to  discuss  the 
harassment  issue  and  the  feasibility  of 
establishing  a  new  sanctuary.  There  was 
a  consensus  that  a  sanctuary  was 
needed  and  that  it  would  be  more 
effective  if  it  was  developed  through  a 
local  city  or  county  ordinanoe. 
Representatives  of  each  of  the  local  dive 
shops  wrote  letters  recognizing  the  need 
for  a  small  sanctuary  near  Three  Sisters 
Spring  and  recommended  that  the 
regulations  be  promulgated  locally. 
Local  efforts  have  been  made  to  address 
the  problem  and  the  Service  will 
continue  to  encourage  local  officials  to 
create  a  permanent  refuge.  However,  the 
Service  is  taking  this  interim  measure  to 
protect  manatees,  already  begiiming  to 
seek  the  warmer  waters  of  Kings  Bay 
springs,  from  harassment. 

The  Service  funded  a  manatee  and 
human  interaction  study  at  Three 
Sisters  Spring  (Jantiary  23-February  17, 
1997)  which  confirmed  that  harassment 
was  occurring  and  documented 
instances  in  which  manatees  left  the 
warm  waters  at  the  confluence  of  the 
spring  run  and  the  residential  canal 
when  divers,  snorkelers  and/or 
swimmers  arrived  (Wooding,  1997).  The 
Service  is  concerned  that  these  animals 
may  be  leaving  earlier  than  if  they  were 
left  undisturbed. 


Reasons  for  Emergency  Determination       References  Cited 


In  deciding  to  implement  this  rale, 
the  Service  has  carefully  assessed  the 
best  available  information,  and 
conducted  a  study  to  evaluate  manatee 
and  human  interactions  at  Three  Sisters 
Spring.  The  study  clearly  documented  a 
manatee  harassment  problem  at  the  site. 
With  more  than  250  manatees  utilizing 
the  sanctuary  system  along  with  an 
increasing  number  of  visitors  who  seek 
close  encounters  with  manatees, 
manatees  are  experiencing  more 
frequent  disturbance  at  Three  Sisters 
Spring.  Without  sufficient  space  to  rest, 
free  frt>m  harassment,  a  significant 
proportion  of  the  manatees  depending 
upon  the  Kings  Bay  springs  could  be  at 
considerable  risk  should  they  be  driven 
away  from  essential  warm-water  areas. 
Based  on  this  evaluation,  the  preferred 
appropriate  action  is  to  establish  an 
additional  sanctuary  at  the  confluence 
of  the  Three  Sisters  Spring  run  and  a 
residential  canal  in  Kings  Bay,  Crystal 
River,  Citrus  County,  Florida.  At 
present,  there  is  currentiy  insufficient 
time  to  complete  preparations  for 
implementing  a  permanent  sanctuary 
before  cold  weather  arrives.  Therefore, 
the  Service  is  establishing  a  seventh 
manatee  sanctuary  on  an  mnergency 
basis  to  provide  maximum  protection 
for  manatees  until  a  permanent 
sanctuary  is  put  in  place,  either  by  a 
local  ordinance  or  by  final  rule  by  the 
Service. 

The  authority  to  establish  emergency 
manatee  protection  areas  is  provided  by 
the  Endangered  Species  Act  and  the 
Marine  Mammal  Protection  Act,  and  is 
codified  in  50  CFR,  part  17,  subpart  J. 
Under  subpart  J,  the  Director  may 
establish,  by  regulation,  manatee 
protection  areas  whenever  she 
determines  there  is  substantial  evidence 
that  there  is  imminent  danger  of  a  »«Ving 
(including  harassment)  of  one  or  more 
manatees,  and  that  such  establishment 
is  necessary  to  prevent  such  a  taking. 

The  emergency  sanctuary  is  located 
on  the  west  side  of  the  confluence  of 
Three  Sisters  Spring  run  and  the 
residential  canal.  Kings  Bay,  Crystal 
River,  Citrus  County,  Florida.  The 
sanctuary  will  be  less  than  one  quarter 
acre  in  size. 


Beeler,  E.L  and  T.J.  O'Shea.  1988. 

Distributioa  and  mortality  of  the  West 
Indian  manatee  [Trichechus  manatus)  in 
southeastern  United  States:  a 
compilation  and  review  of  recent 
information.  Prepared  by  the  Fish  and 
Wildlife  Service  for  the  U.S.  Army  Corps 
of  Engineers.  U.S.  Natl.  Tech.  Info.  Serv., 
Springfield.  Virginia  PB  8a-207  980/ AS. 
613. 

Hartman.  D.S.  1979.  Ecology  and  behavior  of 
the  manatee  [Trichechus  manatus]  in 
Florida.  Am.  Soc.  Mamm.  Spec.  Pub.  Na 
5. 153  pp. 

Powell,  JLA.  and  G.B.  Rathbun.  1964. 

Distribution  and  abundance  of  manatees 
along  the  northern  coast  of  the  Gulf  of 
Mexico.  Northeast  Gulf  Sci.  7:1-2. 

Wooding,  J.  1997.  An  assessment  of  manatee 
behavior  relative  to  interactions  with 
humans  at  Three  Sisters  Spring,  Crystal 
River,  Florida.  A  report  submitted  to  tha 
U.S.  Fish  and  Wildlife  Service. 
Jacksonville,  Florida.  65  pp. 

U.S.  Fish  and  Wildlife  Service.  1995.  Florida 
Manatee  Recovery  Plan  Second  Revision. 
U.S.  Fish  and  Wildlife  Service.  AUanU. 
Georgia.  160  pp. 

Author.  The  primary  author  of  this 
emergency  nJe  is  Robert  O.  Turner. 
Manatee  Coordinator  (see  ADDRESSES 
section). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C  1531  et  seq.),  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C  1361-1407).  as 
amended. 

List  ofSul^ects  in  50  CFR  Pail  17 

Endangered  and  threatened  species. 
Exports,  ImpKirts.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  amends  part 
17,  subchapter  B  of  chapter  I.  tide  50  of 
the  Code  of  Fedwal  Regulations,  as 
follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  StaL  3500;  unless  otherwise  noted. 

2.  Amend  section  17.108  by  adding 
paragraph  (a)(7)  to  read  as  follows: 

f  17.106    Usl  of  dasignatwl  manaiM 
protection  sfMs. 

(a)*  •  • 

(7)  A  tract  of  submerged  land  on  the  west 
side  of  the  confluence  of  Three  Sisters  Spring 
run  and  tha  residential  canal  off  the  eastern 
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■hora  of  Kings  Bay,  Crystal  Rivsr,  Ijriog  in  the 
northeast  comer  of  Section  28,  Township  IB, 
South  Range  17  East  in  Citrus  County, 
Florida:  containing  less  than  one  quarter 
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Dated:  November  20, 1997. 
Jaaoie  Rappaporl  Clark, 
Director,  Fish  and  WUdlife  Service. 
(FR  Doc  97-31107  Filed  11-21-87;  3:41  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  97-NII*-»»-A0] 

BIN  2120-AA64 

Alrworttiiness  Directives;  AirtMis  Klodel 
A300.  A310.  and  A300-W0  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctmient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A300,  A310,  and 
A300-600  series  airplanes.  This 
proposal  would  require  inspections  to 
detect  cracking  of  the  aft  door  frame 
area,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil        v^ 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  cracks  in 
the  aft  door  frame  area,  which  could 
result  in  reduced  structural  integrity 
and  rapid  decompression  of  the 
airplane. 

DATES:  Ckimments  must  be  received  by    - 
December  26, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  D^ectorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
23&-AD,  1601  Lind  Avenue,  SW.. 
Kenton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  refiarenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Poiot  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 


Directorate,  1601  Land  Avenue,  SW., 
Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
&x  (425)  227-1149. 

SUPPLBNENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-230-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvailaUUty  of  ra>RM8 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-230-AD,  1601  Lmd  Avenue. 
SW.,  Ronton,  Washington  98055-4056. 

Diacuasion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  imsafiB 
condition  may  exist  on  certain  Airbus 
Model  A300.  A310.  and  A300-600 


series  airplanes.  The  DGAC  advises  that, 
during  scheduled  inspections  of  in- 
service  airplanes,  18  cases  of  stress 
corrosion  cracks  have  been  found  at  and 
between  rivet  holes  on  the  inner  and 
outer  door  frame  flanges  of  frames  73A 
and  75 A,  and  on  the  inner  and  outer 
flanges  of  the  longeron  at  stringer  11. 
Such  stress  corrosion  cracking,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  reduced 
structural  integrity  and  possible  rapid 
decompression  of  the  airplane. 

Explanation  of  Relevant  Servkx 
Information 

Airbus  has  issued  Service  Bulletins 
A300-53-303  (for  Model  A300  series 
airplanes);  A310-53-2079  (for  Model 
A310  series  airplanes);  and  A300-53- 
6056  (for  Model  A30O-600  series 
airplanes),  all  dated  February  23, 1996. 
These  service  bulletins  describe 
procedures  for  inspections  to  detect 
cracking  of  the  aft  door  frame  area,  and 
repair,  if  necessary.  In  each  of  the 
referenced  service  bulletins,  inspection 
procedures  are  provided  for  foultiple 
locations  aroiuid  the  aft  door  frame  area. 
There  are  7  locations  specified  for 
Model  A300  and  A310  series  airplanes, 
and  3  locations  specified  for  Model 
A300-600  series  airplanes. 
Accomplishment  of  a  permanent  repair, 
as  specified  in  these  service  bulletins, 
eliminates  the  need  for  the  repetitive 
eddy  current  inspections  for  the  area  in 
which  the  permanent  repair  is 
accomplished. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  (CN)  96- 
135-199(8),  dated  July  17,  1996,  in 
order  to  assiue  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Concluaions 

These  airplane  models  are 
manufacttued  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piusuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  inJFormed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 


63040       Federal  Register  /  Vol.  62,  No.  228  /  Wednesday.  November  26.  1997  /  Proposed  Rules 


certificated  for  operation  in  the  United 
States. 

Explanation  of  Requireme  A  of 
PropoaedRulc 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  propwsed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 


itha  Proposal  and 
the  related  Service  Bulletin 

The  proposed  rule  would  differ  from 
the  Airbus  service  bulletins  described 
previously  in  that,  unlike  certain  repair 
times  specified  in  the  referenced  service 
bulletins,  this  proposed  AD  would  not 
permit  further  flight  with  cracks 
detected  in  the  aft  door  frame  area. 
Depending  on  the  extent  and  location  of 
the  cracking,  the  service  bulletins,  in 
certain  circumstances,  provide  for 
continued  flight  without  immediate 
repair  of  the  damaged  area.  The  FAA 
has  determined  that,  due  to  the  safety 
implications  and  conseqi^nces 
associated  with  such  cracking,  all 
locations  in  the  aft  door  fiame  area  that 
are  found  to  be  cracked  must  be 
repaired  prior  to  further  fliehL 

Additionally,  for  cracks  tound  in 
certain  locations,  the  service  bulletins 
specify  that  operators  should  contact 
Aiitnis  for  possible  repair  solutions. 
Unlike  the  procedures  described  in  the 
service  bulletins,  this  proposed  AD 
would  require  that  any  repairs  other 
than  those  specifically  identified  in  the 
sovice  bulletins  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA. 

Coat  Impact 

The  FAA  estimates  that  49  Airbus 
Model  A300  and  A3 10  series  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  25  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspections  on  U.S.  operators 
of  Model  A300  and  A310  series 
airplanes  is  estimated  to  be  $73,500,  or 
$1,500  per  airplane. 

The  FAA  estimates  that  51  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  18  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 


proposed  inspections  on  U.S.  operators 
of  Model  A300-600  series  airplanes  is 
estimated  to  be  $55,080,  or  $1,080  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

KflgolatDry  Impact 

The  regvilations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  %vould  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  m  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Put  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

ThePropoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
CHRECnVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AntlioritT:  49  U.S.C  106(g).  40113.  44701. 

f  30.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  IndnstriK  Docket  97-NM-230-AD. 


AppUcabilitjr  Model  A300,  A310.  and 
A300-dOO  airpUnM  on  which  Aiifous 
Modification  6924  has  not  been  installed; 
certificatad  in  any  catagory. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subjact  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  to  that  the  perfonnance 
of  the  raquirementa  of  this  AD  is  afiacted.  the 
o%«mer/operBtor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsaiiB  condition  addressed  by 
this  AO;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracks  in  the  aft  door 
ficame  area,  which  could  result  in  reduced 
structural  integrity  and  possible  rapid 
decompression  of  the  aircraft,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  10  years 
since  date  of  manufscture,  or  within  12 
months  after  the  efEective  date  of  this  AD, 
whichever  occurs  later  Except  as  provided 
by  paragraphs  (b)  and  (c)  of  this  AD, 
accomplish  a  high  frequency  eddy  currant 
inspection  to  detect  stress  corrosion  cracks  in 
the  aft  door  fmne  area,  and  perform  the 
applicable  corrective  actions,  in  accordance 
with  Airbus  Service  Bulletin  A3OO-53-303. 
dated  February  23. 1996  (for  Model  A300 
series  airplanes);  A310-53-2079,  dated 
February  23, 1906  (for  Model  A310  series 
airplanes):  or  A3d0-53-6056,  dated  February 
23.  1996  (for  Model  A300-600  series 
airplanes);  subsequently  refiBrred  to  as  the 
applicable  service  bulletin.  Thereafter,  repeat 
the  insfkection  at  intervals  not  to  exceed  5 
years,  in  all  areas  not  repaired  permanently 
in  accordance  with  the  applicable  service 
bulletin. 

(b)  If  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD.  and  the  applicable  service  bulletin 
specifies  to  contact  Airbus  for  an  appropriate 
action:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  International  Branch,  ANM-llB. 
FAA,  Transport  Airplane  Directorate. 

(c)  If  any  crack  is  found  during  an 
inspection  required  t>y  paragraph  (a)  of  this 
AD.  and  the  applicable  service  bulletin 
specifies  a  compliance  time  other  than  "prior 
to  further  flight"  for  occomplisludent  of  the 
repair:  Accomplish  the  repair  prior  to  further 
flight  in  accordance  with  the  procedures 
specified  in  the  applicable  service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  throu^  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 
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Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  International  Branch, 
ANM-116. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  sub)ect  of  this  AD  is  addressed 
in  French  airworthiness  directive  (CN)  9ft- 
13S-199(B).  dated  July  17, 1996. 

Issued  in  Ronton,  Washington,  on 
November  19, 1997. 

Stewart  R.  Miller. 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-31022  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-18»-Aiq 

RM212a-AA64 

AInworttilnass  DkaetivM;  Dassault 
Modal  Myslsre  Falcon  200  Sarias 


agency:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARy:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Dassault  Model  Mystere  Falcon  200 
series  airplanes.  This  proposal  would 
require  reducing  the  life  limit  of  the 
polyurethane  firam  used  in  the  fuselage 
fuel  tanks.  This  proposal  is  prompted  by 
issuance  of  mandatoiy  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  replacement  of 
the  pol)rurethane  foam  in  the  fuselage 
fuel  taidcs  when  it  has  reached  its 
maximum  life  limit;  polyurethane  foam 
that  is  not  replaced  in  a  timely  manner 
could  result  in  fuel  contamination  or 
increased  risk  of  explosion  in  the 
fuselage  fuel  tank. 

DATES:  Comments  must  be  received  by 
December  26. 1997. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
189-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 


Comments  may  be  insp>ected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  beobtained  from 
Dassault  Falcon  Jet,  Teterboro  Airport. 
P.O.  Box  2000,  South  Hackensack.  New 
Jersey  07606.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACTr 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMBITARY  MFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodwt 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-189-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-189-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC).  which  is  the 


airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Dassault 
Mode)  Mystere  Falcon  200  series 
airplanes.  The  DGAC  advises  that 
studies  of  aging  airplanes  conducted  by 
Dassault  have  shown  that,  after  8  years, 
the  characteristics  of  the  polyurethane 
foam  material  used  in  the  fuselage  fuel 
tanks  are  no  longer  acceptable.  The 
airplane  maintenance  mftnunl  originally 
called  for  replacement  of  the 
polyurethane  foam  within  10  years. 
However,  based  on  the  Dassault  study, 
the  life  limit  of  the  foam  should  be 
reduced  to  8  years.  If  not  replaced  in  a 
timely  manner,  the  polyurethane  foam 
could  degrade  and  result  in  fuel 
contamination  or  increased  risk  of 
explosion  in  the  fuselage  fuel  tank. 

Explanation  of  Related  French 
Airworthineas  Directive 

The  EXjAC  issued  French 
airworthiness  directive  (CN)  96-078- 
021(B),  dated  April  10. 1996.  in  order  to 
assure  the  continued  airworUiiness  of 
these  airplanes  in  France.  The  French 
airworthiness  directive  requires 
replacement  of  the  polyurethane  foam  of 
the  fuselage  tanks  at  intervals  not  to 
exceed  8  years. 

FAA's  Conclusions 

This  airplane  model  is  manufectured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airwordiiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  descrijsed  above.  The 
FAA  has  examined  the  finding*  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  prtxlucts  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Reqaireaaents  of 
Pi'upueed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
t3rpe  design  registered  in  the  United 
States;  the  proposed  AD  would  require 
reducing  the  life  limit  of  the 
polyurethane  foam  used  in  the  fuselage 
fuel  tanks.  The  action  would  be  required 
to  be  accomplished  in  accordance  with 
procedures  specified  in  the  airplane 
maintenance  manual. 

CostIiq»act 

The  FAA  estimates  that  20  Etassault 
Model  Mystere  Falcon  200  series 
airplanes  of  U.S.  registry  would  be 
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affected  by  this  proposed  AO,  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $4,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $89,600.  or 
$4,480  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  Would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efEects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOftESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Tbe  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aotiiority:  49  U.S.C  10e(g).  40113.  44701. 


130.13    [Amendad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Daasaoh  AviatMo:  Docket  97-NM-189-AD. 

Applicability:  All  Model  Mystere  Falcon 
200  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  aUsced.  or  repaired  in 
the  area  subject  to  tiie  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  contamination  or  increased 
risk  of  explosion  in  the  fuselage  fuel  tank  as 
a  result  of  degradation  of  the  polyurathane 
foam  used  in  the  fuselage  fiiel  tanks, 
accomplish  the  following: 

(a)  Replace  the  polyurethane  foam  in  the 
fuselage  fuel  tanks  with  new  foam,  in 
accordance  with  procedures  specified  in 
Chapter  5  of  the  Dassault  Falcon  200 
Maintenance  Manual,  at  the  later  of  the  times 
specified  in  piaragraph  (a)(1)  or  (a)(2)  of  this 
AD.  Thereafter,  replace  the  foam  with  new 
foam  at  intervals  not  to  exceed  8  years. 

(1)  Within  8  years  after  the  last 
replacement  of  the  fbom;  or 

(2)  Within  7  months  or  350  flight  hour* 
after  the  efiiective  date  of  this  AD,  whichever 
occurs  first. 

(b)  An  alternative  method  of  compliance  or 
adjiutment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  throiigh  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  (CN)  96- 
078-021(B),  dated  April  10.  1996. 


Issued  in  Renton.  Washington,  on 
November  19. 1997. 
Stewart  R.  Miller. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31024  Filed  11-25-97;  8:45  am] 
BILiMO  CODE  4010-IS-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatration 

14  CFR  Part  39 

[Doctot  No.  M-Ni»-200-AO] 

RIN  2120-AA64 

Alrworthinaaa  Dlrectivas;  British 
Aerospace  BAa  Model  ATP  Airplanes 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  BAe  Model 
ATP  airplanes.  This  proposal  would 
require  repetitive  inspections  to  detect 
uneven  wear  of  the  heat  pack  of  the 
main  landing  gear  (MLX^)  brake  unit; 
measurement  and  setting  of  the  wear 
remaining  length  (WRL)  of  the  wear 
indicator  pin  (WIP);  and  replacement  of 
the  brake  heat  pack  imit  with  a 
serviceable  unit,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  uneven  wear  of  the 
brake  heat  pack  unit  and  prevent  foiliue 
of  the  pressure  stator  of  the  MLG  brake 
unit,  which  could  result  in  reduced 
braking  efficiency  and  consequent 
longer  stopping  distances  upon  landing. 
DATES:  Comments  must  be  received  by 
December  26, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
200-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
AI(R)  American  Support,  Inc.,  13850 
McLearen  Road,  Hemdon.  Virginia 
20171.  This  information  may  be 
examined  at  the  FAA,  Transport 
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Airplane  EKiectorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  SiTOnMATION  CONTACT: 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fox (425) 227-1149. 

SUPPLEMENTARY  INFORMATION: 

Commenta  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
suimmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-200-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Avattability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-200-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  British  Aerospace  BAe  Model 
ATP  airplanes.  The  CAA  advises  it 
received  reports  indicating  that  the  heat 
pack  unit  of  the  main  landing  gear 
(MLG)  brake  tmit  has  exhibited  imeven 
wear  at  the  pressvire  stator/first  rotor 
interfiace  in  some  instances,  which  has 
resulted  in  a  small  number  of  bilures  of 


the  pressure  stator.  The  pressure  stator 
failures  have  been  attributed  to  incorrect 
wear  remaining  length  (WRL)  indicated 
by  the  wear  indicator  pin  (WIP).  Such 
uneven  wear  and/or  failure  of  the 
pressure  stator/first  rotor  interface  of  the 
brake  units,  if  not  omected,  could 
result  in  reduced  braking  efficiency  and 
consequent  longer  stopping  Hi«tnncr^^ 
upon  landing. 

Explanation  of  Reieraat  Service 
Infonnation 

Jetstream  has  issued  Service  Bulletin 
ATP/J61-32-71,  dated  May  23, 1996, 
and  Revision  1,  dated  June  18, 1996, 
which  describe  procedures  for  repetitive 
inspections  to  detect  imeven  wear  of  the 
heat  pack  of  the  MLG  brake  unit  at  tbe 
pressure  stator/first  rotor  interface; 
measurement  and  setting  of  the  WRL  of 
the  WIP  to  indicate  the  correct  amount 
of  allowable  remaining  wear  of  the 
brake  heat  pack  unit;  and  replacement 
of  the  brake  heat  padt  unit  with  a 
serviceable  unit,  it  necessary.  (The 
Jetstream  service  bulletin  references 
Dunlop  service  Biilletin  AHA1612/ 
AHA2004-32-1122,  dated  April  16. 
1996,  as  an  additional  source  of  service 
information  for  inspecting  the  brakes, 
meastiring  the  WRL  of  the  WIP,  and 
setting  the  corrected  length  of  the  pin. 

The  CAA  classffied  the  Jetstream 
service  bidletin  as  mandatory  and 
issued  British  airworthiness  directive 
002-05-96  in  order  to  assure  the 
continued  turworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  ConchwioBS 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explaaation  frfEaqairenwnts  of 
Pn^MiaedSule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registerml  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 


Difierences  Between  Propoaad  AD  and 
Service  Infimnation 

Operators  should  note  that  certain 
pro(^ures  described  in  the  referenced 
Dunlop  Service  Bulletin  are  not 
included  in  this  AD.  Those  procedure* 
address  the  possible  delay  in  the 
accomplishment  of  some  of  the  work 
tasks  due  to  the  lack  of  qualified 
persons  to  set  the  WRL  of  the  WIP. 
However,  this  AD  permits  no  delay  in 
setting  the  corrected  length  of  the  pin. 

Coetlaqpact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$3,000.  or  $300  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

lagulatory  InqMct 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
poMrer  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 


Liat  of  Subjecto  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviatioo 
safety,  Safaty. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

f3S.l3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Britkh  Aerospace  Regional  Aircraft 

(Fonneriy  letstream  Aircraft  Limited; 

British  Aerospace  (Commercial  Aircraft) 
Limited]:  Docket  96-NM-200-AO. 

Applicability:  BAe  Model  ATP  airplanes 
having  constructors  numbera  2002  through 
2067  inclusive,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  re{>aired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
reftair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propoeed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  uneven  wear  of  the  brake  heat 
pack  unit  and  prevent  bilure  of  the  pressure 
stator  of  the  main  landing  gear  (MLC)  brake 
unit,  which  could  result  in  reduced  braking 
iflUency  and  consequent  longer  stopping 
dblances  upon  landing,  accomplish  the 
following: 

(a)  Within  300  hours  time-in-serrice  (TIS) 
after  the  effective  date  of  this  AD:  Perform  an 
inspection  of  the  brake  units  of  the  left  and 
ri^t  MLC  to  detect  uneven  wear  at  the 
pressure  stator/first  rotor  interdce,  measure 
the  wear  remaining  length  (WRL)  of  the  wear 
indicator  pin  (WIP),  and  accomplish  the 
action  specified  in  paragraph  (a)(1)  or  (a)(2) 
of  this  AD,  as  applicable;  in  accordance  with 
JeUtream  Service  Bulletin  ATP/)6 1-32-71. 
dated  May  23, 1996.  or  Revision  1,  dated 
lune  18, 1996. 

Note  2:  JeUtream  Service  Bulletin  ATP/ 
J61-32-71,  dated  May  23,  1996.  and  Revision 
1.  dated  )une  18, 1996,  reference  Dunlop 
Service  Bulletin  AHA1612/AHA2004-32- 
1122.  dated  April  16, 1996.  as  an  additional 
source  of  service  information  for  procedures 
to  inspect  the  brakes,  measure  the  wear 
remaining  length  (WRL)  of  the  wear  indicator 
pin  (WIP),  and  set  the  corrected  length  of  the 
pin. 


(1)  If  the  WRL  of  the  WIP  is  greater  than 
or  equal  to  0.5  inches:  Repeat  the  action 
required  in  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  300  hours 
TIS. 

(2)  If  the  WRL  of  the  WIP  is  lees  than  0.5 
inches:  Prior  to  fiirther  flight,  measure  the 
thickness  of  the  pressure  stator  and 
accomplish  the  action  specified  in  paragraph 
(a)(2)(i)  or  (a)(2)(ii)  of  this  AD,  as  applicable: 
and  repeat  the  action  required  in  paragraph 
(a)  of  this  AD  thereafter  at  intervals  not  to 
exceed  300  hours  TIS. 

(i)  If  the  pressure  stator  is  less  than  or 
equal  to  0.31  inches  thick:  Replace  the  beat 
pack  of  the  MLC  brake  unit  with  a 
serviceable  unit  and  set  the  WRL  of  the  WIP 
to  indicate  the  corrected  WRL  measurement. 

(ii)  If  the  pressure  stator  exceeds  0.31 
inches  tluck:  Set  the  WRL  of  the  WIP  to 
indicate  the  corrected  WRL  measurement. 

(b)  If,  during  any  inspection  required  by 
this  AD,  the  WRL  of  the  WIP  on  any  brake 
unit  shows  that  the  wear  status  of  the  brake 
heat  pack  is  outside  the  acceptable  limits 
specified  in  Jetstream  Service  Bulletin  ATP/ 
J61-32-71,  dated  May  23, 1996,  or  Revision 
1,  dated  June  18.  1996:  Prior  to  further  Qight, 
replace  the  brake  heat  pack  unit  with  a 
serviceable  unit  in  accordance  with  the 
referenced  service  bulletin;  and  repeat  the 
action  required  in  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  300  hours 
TIS. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  compliance  time 
that  provides  an  acceptable  level  of  safety 
may  be  used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  additional 
comments,  and  then  send  it  to  the  Manager, 
International  Branch.  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  reqiiiremants  of  this  AD 
can  be  accomplislied. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  002-05-96. 

Issued  in  Ronton,  Washington,  on 
November  19,  1997. 

Stewart  R.  Millar, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  97-31023  Filed  11-25-97;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  773, 778,  and  843 

RIN  1029-nAB94 

Ownership  and  Control;  Redesign 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  public 
comment  period  and  notice  of  public 
meetings. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
United  States  Department  of  the  Interior 
(DOI)  published  a  notice  that  it  would 
hold  public  meetings  in  order  to  solicit 
comments,  concerns,  and  new  ideas 
regarding  the  drafting  of  new  ownership 
or  control,  permit  information,  and 
improvidently  issued  fyermit  regulations 
to  implement  certain  provisions  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  notice 
invited  written  comments  regarding  the 
drafting  of  t)iese  regulations  and  advised 
that  a  concept/issue  paper  has  been 
prepared  to  assist  those  interested  in 
commenting  or  preparing  for  the 
meetings.  The  notice  also  stated  that 
OSM  would  meet  with  interested 
persons  and  accept  written  comments 
through  December  15,  1997.  OSM  is 
now  extending  the  time  during  which 
written  comments  may  be  submitted 
and  announcing  the  dates  and  locations 
for  public  meetings. 
DATES:  Written  comments:  The  date  for 
submitting  written  comments  is 
extended  until  5:00  p.m.,  Eastern  Time 
on  January  16,  1998. 

Public  Meetings:  The  period  in  which 
to  request  a  meeting  is  imchanged. 
Requests  for  meetings  should  be  made 
prior  to  December  1,  1997.  Public 
meetings  have  already  been  scheduled 
for  seven  locations.  See  SUPPt-EMENTARY 
MTORMATION  for  the  dates,  times  and 
locations. 

ADDRESSES:  Written  comments  and 
requests  for  concept/issue  paper:  Hand 
deliver  or  mail  to  Earl  Bandy,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  AVS  Office,  2679  Regency 
Road,  Lexington,  Kentucky  40503. 
Telephone:  (800)  643-9748.  E-mail: 
ebandy9osmre.gov. 

Telefax:  Copies  of  the  concept/issue 
paper  may  be  obtained  from  FAX  ON 
DEMAND  by  calling  202-219-1703  and 
following  the  instructions  on  the 
recorded  annoimcement.  The  concept/ 
issue  paper  document  code  is  3009. 
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Public  meetings:  Upon  request  OSM 
staff  will  be  available  to  meet  with 
interested  persons,  individually  or  in 
groups,  during  the  comment  period.  In 
addition  to  public  meetings  scheduled 
by  request,  OSM  has  schedided 
meetings  at  seven  locations.  See 
SUPPI^MENTARY  INFORMATION  for  the 
dates,  times  and  locations. 

For  planning  purposes,  participants 
must  (all  1-600-643-9748  to  confirm 
their  attendance.  If  no  confirmadons  are 
received  for  any  location  where  a 
meeting  has  been  scheduled,  that 
meeting  will  not  be  held.  Any 
individual  who  requires  special 
accommodation  to  attend  a  meeting 
should  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


Date 


12/2«7.. 
12/3/97.. 
12/4/97  .. 
12/5/97.. 

t2«/97.. 
12/M7.. 
12/10/97 


FOR  FURTHER  MFORMATION  CONTACT:  Earl 
D.  Bandy,  Jr.,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2679 
Regency  Road,  Lexington,  Kentucky 
4050a.  Telephone:  (606)  233-2796  or 
(800)  643-9746.  E-mail: 
ebandydo8mre.gov. 
SUPPIBNENTARY  INFORMATION:  On 
October  29,  1997  (62  FR  56139),  OSM 
published  a  notice  that  it  would  hold 
public  meetings  in  order  to  solicit 
comments,  concerns,  and  new  ideas 
regarding  the  drafting  of  new  ownership 
or  control,  permit  information,  and 
improvidentiy  issued  permit  regulations 
to  implement  certain  provisions  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  notice 
also  invited  written  comments  regarding 
the  drafting  of  these  regulations  and 


Tune 


9  am.-12  noon  .. 

9  am.-l2  noon  .. 

10  a.m.-12  noon 
10  &in.-12  noon 

10  a.m.-12  noon 
10  afn.-l2  noon 
10  a.m.-12  noon 


advised  that  a  concept/issue  pafter  has 
been  prepared  to  assist  those  interested 
in  commenting  or  preparing  for  the 
meetings.  The  re-design  of  these 
regulations  is  underway  in  order  to 
fulfill  the  commitment  nuide  in  the 
publication  of  the  interim  final  rules  on 
April  21. 1997  (62  FR  19450).  The 
commitment  was  to  seek  public 
comment  on  proposed  regulatory 
changes  that  would  precede  final  rules 
adopted  to  reflect  the  January  31, 1997, 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  that 
invalidated  previous  ownership  or 
control  and  related  rules. 

Public  meetings  have  been  scheduled 
at  the  following  locations  on  the  dates 
specified. 

Location 


Holiday  Inn  South,  5332  Athens-Boonesboro  Road,  Lexington.  KY. 
Heart  O  Town  Hotel,  1000  Washington  Street,  East,  Charieston.  WV. 
OSM  Conference  Room.  10  Parlcway  Center,  Building  #3,  Pittsburgh,  PA 
OSM  Conference  Room  220.  1951  Constitution  Ave.,  NW..  Washington, 

DC. 
OSM  Conference  Room,  2nd  Floor,  530  Gay  Street.  Knoxville.  TN. 
OSM  Conlerence  Room.  Ist  Floor.  501  Belle  Street.  Alton.  IL 
OSM  Contefance  Room.  34th  Floor.  1999  Broadway.  Denver.  CO. 


Dated:  November  21, 1997. 
Maiy  JociB  Bianchanl, 

Assistant  Director.  Proffxim  Support 

(FR  Doc.  97-31096  Filed  11-25-97;  8:45  am) 

■LUNG  OOK  4910-06-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

WCFR  Part  913 

[SPATS  Na  IL-<Nfr-FOR] 

Illinois  Regulatory  Program 

AOENCY:  Office  of  Sur&ce  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  oppoxSunity  for  public 
hearing. 


f :  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Illinois 
regiUatory  program  (hereinafter  the 
"Illinois  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  a  revision  to  the 
Illinois  regulations  pertaining  to 
administrative  review.  The  amendment 
is  intended  to  revise  the  Illinois 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 


This  document  sets  forth  the  times 
and  locations  that  the  Illinois  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
Mrritten  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  cs.t.  December 
26, 1997.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  December  22. 1997.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m..  cs.t  on  December  11, 1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  shoidd 
be  mailed  or  hand  delivered  to  Andrew 
R.  Gilmoret,  Director.  Indianapolis  Field 
Office,  at  the  address  listed  below. 

Copies  of  the  Illinois  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  respMsnse 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  firee  copy  of  the  proposed 
amendment  by  contacting  OSM'S 
Indianapolis  Field  Office. 


Andrew  R.  Gilmore,  Director. 
Indianapolis  Field  Office,  Office  of 
Sur&ce  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis.  IN  46204,  Telephone: 
(317)  226-6700. 

Illinois  Department  of  Neural 
Resources,  Office  of  Mines  and 
Minerals,  524  South  Second  Street, 
Springfield.  IL  62701-1787. 
Telephone  (217)  782-4970. 

FOR  FURTHER  MFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office,  Telephone: 
(317)  226-6700. 

SUPPl3IBrrARY  INFORMATION: 

L  Background  on  the  niinob  Program 

On  June  1,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Backg^und 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  foimd  In 
the  June  1, 1982,  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  913.15,  913.16.  and  913.17. 
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n.  Dbw.1  iptioii  of  tlw  Piupoacd 
Amendment 

By  letter  dated  November  3, 1997 
(Adininistrative  Record  No.  IL-5000), 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 
amendment  at  its  own  initiative.  In  its 
submission  letter.  Illinois  stated  the 
amendment  was  necessitated  by  a 
permit  review  case  wherein  the  hearing 
officer  found  that  the  Department's 
burden  of  proof  standard  was  improper. 
The  hearing  officer  ruled  that  a 
preponderence  of  the  evidence  standard 
was  the  appropriate  standard  to  apply  in 
a  permit  review  proceeding.  On  a 
subsequent  appeal  of  the  administrative 
case,  the  circuit  court  agreed  that  the 
clearly  erroneous  standard  was  invalid, 
and  that  the  preponderance  of  the 
evidence  standaid  was  the  correct 
standard  to  apply  (Qtizens  Organizing 
Proiect  v.  IDNR.  96-MR-126,  Sangamon 
Coimty  Circuit  Court).  The  provision  of 
Title  62,  QlLnois  Administrative  Code 
(LAC)  that  Illinois  proposes  to  amend  is 
at  62  LAC  1847.3(g),  permit  hearings. 
Specifically,  Illinois  proposes  to  delete 
the  existing  language  at  62  LAC 
1847.3(g)  and  replace  it  with  the 
following  language. 

The  •tandard  of  proof  in  a  hearing 
conductad  under  this  Soctioo  shall  be  the 
prepondarsnce  of  the  evidence. 

m.  Public  riwnmetit  Piocedur— 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
731.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
thin  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  afier  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m..  c.s.t.  on 
December  11.  1997.  The  location  and 
time  of  the  hearing  will  be  arranged 
writh  those  persons  requesting  the 
hearing.  Any  disabled  individual  who 


has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
MFORMAT10N  CONTACT.  If  no  one  requests 
an  opportunity  to  speak  at  the  pubJiQ^ 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
Mrill  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hwring,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representative*  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
MPORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  location  listed  under 
ADDRESSES.  A  written  stmunary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards  • 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM,  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15,  and  732.17(h)(l0), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 


submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Enviroiunental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  wiU  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  SUte  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  nimiber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

OSM  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1502  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  state,  or  tribal  governments  or 
private  entities. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining,  Undeig^ound  mining. 

Dated:  November  20, 1997. 
Chariee  E.  Sandberg. 
Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 
(PR  Doc.  97-31095  Filed  11-25-97;  6:45  am) 

WUMQ  COOK  4310-W-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PLie2-1b;  FRL-S92e-7] 

Approval  and  Promulgation  of  Stata 
Implantantatlon  Plan;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
September  8, 1997,  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  of  Illinois 
to  tighten  Volatile  Organic  Material 
regulations  for  cold  cleaning  degreasing 
operations  in  the  Chicago  and  Metro- 
East  ozone  nonattainment  areas.  In  the 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  action  and 
anticipates  no  adverse  written 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  written  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  wrritten  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  written  public  comments  received 
will  be  addressed  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  December  26, 1997. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  ].  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Pro^grams  Branch  (AR-ISJ), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development-ScMztion,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6082. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 


final  rule  published  in  the  rules  section 
of  this  Federal  Register. 
Dated:  November  7, 1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
(FR  Doc.  97-31140  Filed  11-25-97;  8:45  am] 
BiuMo  cooE  aseo-so-F 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  214  and  21 5 
P>FARS  Case  97-001 1] 

Dafansa  Fedaral  Acquisition 
Regulation  Supplement;  Distribution  of 
Contract  Rnancing  Payments 

AQENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  nUe  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  to  specify  that, 
when  a  contract  contains  multiple 
accounting  classification  reference 
numbers  and  a  cluise  for  progress 
payments,  the  contracting  officer  shall 
provide  instructions  to  enable  the 
paying  office  to  distribute  the  progress 
payments  in  proportions  that  reasonably 
reflect  the  performance  of  work  imder 
the  contract.  This  policy  was  originally 
scheduled  for  implementation  on 
October  1, 1997;  implementation  has 
been  delayed  pending  a  more  complete 
review  of  the  resource  implications  of 
the  Department's  planned  manner  of 
distributing  progress  payments.  This 
regulatory  action  was  vibject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30, 1993.  The  Administrator 
of  the  Office  of  Information  and 
Regulatory  Affairs  has  determined  that 
this  is  a  major  rule  under  5  U.S.C.  804. 
DATES:  Comments  on  the  proposed  rule 
and  the  associated  information 
collection  requirements  should  be' 
submitted  in  writing  to  the  addresses 
specified  below  on  or  before  January  26, 
1998,  to  be  considerecl  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  on  the 
proposed  rule  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Sandra 
G.  Haberlin,  PDUSD  (A&T)  DP  (DAR), 
IMD  3D139,  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  E-mail 
comments  submitted  over  the  Internet 
should  be  addressed  to: 
dfiBr8®acq.osd.mil.  Please  cite  DEARS 
Case  97-DOl  1  in  all  correspondence 
related  to  this  issue.  E-mail 


correspondence  should  cite  DEARS 
Case  97-DOl  1  in  the  subject  line. 

Interested  parties  should  submit 
written  comments  on  the  associated 
information  collection  requirements  to: 
Office  of  Information  and  Regulatory 
AfEairs,  Office  of  Management  and 
Budget,  Attn:  Mr.  Peter  N.  Weiss,  Desk 
Officer,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503, 
with  a  copy  to  the  Defanse  Acquisition 
Regulations  Coimcil  at  the  address 
specified  above. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Sandra  G.  Haberlin,  (703)  602-0131. 

SUPPLEMENTARY  MFORMATION: 
A.  Background 

A  proposed  DEARS  rule  was 
published  in  the  Federal  Register  on 
June  5, 1997  (62  FR  30829).  The  rule 
required  a  contracting  officer  to  provide 
payment  instructions  to  enable  the 
paying  office  to  distribute  financing 
payments  to  the  contract  line  item 
number  (CLIN)/subline  item  number 
(SUN)  that  reflects  the  work  performed 
during  the  period  covered  by  the 
contractor's  financing  request.  Public 
comments  were  received  from  seven 
sources.  All  comments  were  considered. 

This  DFARS  rule  differs  significantiy 
from  the  proposed  DFARS  nde 
published  in  the  Federal  Register  on 
June  5, 1997.  Therefore,  this  second 
proposed  rule  is  being  published  to 
obtain  further  public  comments,  prior  to 
promulgation  of  a  final  rule.  One  of  the 
main  differences  is  that  this  revised  rule 
raises  the  level  to  which  actual  funds 
usage  must  be  identified.  The 
previously  published  proposed  rule 
required  contracting  officers  to  provide 
distribution  instructions  at  the  contract 
line  item  or  subline  item  level.  DoD  has 
concluded  that  instructions  by  CLIN  or 
SLIN  are  not  necessary,  in  particular,  in 
cases  where  several  CLINs/SLINs  are 
funded  with  the  same  accounting 
classification  reference  number  (ACRN). 
ConsequenUy,  this  DFARS  rule  requires 
distribution  instructions  by  ACRN, 
rather  than  by  CLIN/SLIN.  Each 
appropriation  or  subdivision  thereof  is 
reflected  in  the  contract  by  a  distinct 
ACRN. 

A  second  difference  between  the  two 
proposed  rules  is  that  this  revised  rule 
no  longer  requires  the  contracting 
officer  to  use  one  of  four  alternative 
approaches  for  developing  the  payment 
instructions.  However,  for  research  and 
development  contracts,  the  rule  does 
retain  the  approach  of  using  oldest 
fimds  first,  absent  conflicting 
information. 

This  proposed  rule  also  differs  from 
the  June  5,  1997,  proposed  rule  by 
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ciarifymg  that  the  rule  applies  to  the 
progress  payments  type  of  finanririg; 
and  that  contractors,  when  asked  by 
contracting  officers  to  provide 
information,  need  to  provide  best 
estimates  of  funding  distribution  by 
AC31N.  based  on  existing  accounting 
systems. 

B.  Regulatory  Flexilnlity  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meeting  of  the  Regulatory 
Flexibity  Act,  5  U.S.C.  601.  et  seq.. 
because  most  contracts  awarded  to 
small  entities  have  a  dollar  value  less 
than  the  simplified  acquisition 
threshold,  and,  therefore,  do  not  use  the 
progress  payments  method  of  financing. 
An  initial  regulatory  flexibility  analysis 
has  therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
nr»reming  the  affiected  OFARS  subparts 
will  also  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (DFARS 
Case  97-DOll).  in  correspondence. 

C  Paperwork  Rodnctton  Act 

The  Paperwork  Reduction  Act.  44 
U.S.C  3501,  et  seq.,  applies  because  the 
proposed  rule  contains  information 
collection  requirements.  A  new 
information  collection  requirement  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  44  U.S.C.  3507(d)(1)(A). 

1 .  Title,  Associated  Form,  and  OMB 
Number:  A  new  infiormation  collection 
requirement,  "Distribution  of  Contract 
Financing  Payments,"  has  been 
submitted  to  OMB  for  review.  An  OMB 
Number  has  not  yet  been  assigned. 

2.  Needs  and  Ua«$:  31  U.S.C  1301(a) 
provides  that  "Appropriations  shall  be 
applied  only  to  the  objects  for  which  the 
appropriations  were  made  except  as 
otherwise  provided  by  law."  To 
facilitate  compliance,  the  Under 
Secretary  of  Defense  (Comptroller) 
(USD(C))  has  directed  paying  offices  to 
begin  charging  progress  payments  to  the 
obligations  that  correspond  to  the 
deliverables  for  which  costs  were 
incurred  during  the  period  covered  by 
the  progress  payment  request.  In  order 
to  implement  this  direction,  contracting 
officers  must  provide  progress  payment 
distribution  instructions  to  paying 
offices.  One  possible  source  of 
information  for  devising  distribution 
instructions  is  the  contractor,  by  means 
of  a  contract  requirement  for  estimates 
of  distributions  by  ACRN. 


Affected  Public:  Businesses  or  other 
for  profit 

Annua]  Burden  Hours:  1,440,000. 

Number  of  Respondents:  2.000. 

Average  Burden  Per  Respoiwe:  60 
hours. 

Frequency:  On  occasion. 

3.  Supplementary  Information: 
Summary  of  Information  Collection.  The 
collection  of  information  from 
contractors  will  be  required  only  to  the 
extent  deemed  necessary  by  contracting 
officers  if  they  are  unable  to  devise 
paymmit  distribution  instructions  using 
other  available  information.  Compliance 
with  31  U.S.C.  1301(a)  does  not  require 
submission  of  information  by 
contractors.  However,  in  order  to  better 
meet  the  requirements  of  the  law, 
contracting  officers  may  need  to  obtain 
certain  information  from  contractors  in 
the  form  of  contractor  estimates  of 
payment  distribution  by  ACRN,  based 
on  actual  or  anticipated  contract 
performance.  When  obtained  from 
contractors,  the  frequency  of  submittal 
of  distribution  information  will  be 
determined  by  the  frequency  of  the 
contractor's  submission  of  progress 
pa)rment  requests,  but  may  not  be  more 
frequent  than  monthly. 

4.  Comments:  Particular  comments 
are  solicited  on: 

a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

b.  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  Uie 
information  collection: 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

List  of  Sulqects  in  48  CFR  Parts  214  and 
215 

Government  prociuement 
Mkhale  P.  PetHMH. ' 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  214  and  215 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  214  and  215  continues  to  read  as 
follows: 

Aatkority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  214— SEALED  BIDDING 

2.  Sections  214.201,  214.201-2,  and 
214.201-9  are  added  to  read  as  follows: 


214.M1 


m  Inwllalhwn  for  Mi*t 


214.201-2    Parti— itM Schedule. 

(g)  Section  G,  Contract  administration 
data. 

(i)  When  a  contract  contains  multiple 
accounting  classification  reference 
numbers  (ACRNs)  (see  204.7101)  and 
includes  a  clause  for  progress  payments, 
the  contracting  officer  shall  provide 
instructions  to  enable  the  paying  office 
to  distribute  progress  pajrments  to  the 
ACRNs  in  proportions  that  reasonably 
reflect  the  performance  of  the  worii  on 
the  contract  Payment  instructions  shall 
represent  a  best  estimate  based  on 
available  information,  and  shall  be 
updated  as  necessary. 

(ii)  The  contracting  officer  may 
provide  payment  distribution 
instructions  to  the  paying  office  with 
each  progress  payment  request,  or  as  an 
extended  schedule  for  application  to 
multiple  requests  on  one  contract.  If 
provided  as  an  extended  schedule,  the 
instructions  must  be  furnished  before 
the  first  progress  payment  is  to  be  paid. 

(iii)  For  incrementally  funded 
research  and  development  (R&D) 
contracts,  or  contract  line  items  funded 
with  R&D  appropriations,  the 
contracting  officer  may  assume 
contractor  work  will  be  performed  for 
the  benefit  of  ACRNs  with  the  earliest 
fiscal  year's  funding  {i.e..  using  oldest 
funds  first),  unless  there  is  information 
to  the  contrary  available. 

(iv)  For  non-R&D  contracts,  the 
contracting  officer  should  provide 
distribution  instructions  using  the  best 
information  available,  including 
information  based  upon — 

(A)  Contract  funds  status  reports 
provided  under  a  contract  requirement 
for  contractor  cost  reporting; 

(B)  The  contract  delivery  schedule;  or. 

(C)  A  profile  of  anticipated  contractor 
expenditiires  based  on  historical 
spending  patterns,  oc  other  knowledge 
of  contractor  performance  of  similar 
efforts. 

(v)  If  the  type  of  information  set  forth 
in  paragraph  (g)(iv]  of  this  subsection  is 
not  available,  or  the  contracting  officer 
is  not  able  to  develop  distribution 
instructions  based  on  available 
information,  the  contracting  officer  may 
develop  a  best  estimate  of  the 
contractor's  anticipated  work  progress 
based  on  a  general  knowledge  of  the 
contractor  or  industry  practices. 
Alternatively,  the  contracting  officer 
may  require  the  contractor  to  furnish 
distribution  instructions  in  accordance 
with  a  contract  requirement.  HoWever,  if 
such  a  requirement  is  included  in  a 
contract,  the  contracting  officer  shall — 

(A)  Require  the  contractor  to  provide 
its  best  estimate  of  work  performed  by 
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ACRN.  in  accoidanoe  with  the  guidance 
provided  in  DFARS  214.201-2^.  and 
inform  the  contractor  that  this 
information  is  not  considered  to  be  an 
attachment  to  the  Standard  Form  1443. 


Contractor's  Request  for  Progress 
Payment. 

(B)  Provide  information  to  the 
contractor  on  total  obligations  by  ACRN, 
including  their  relatioiuhip  with  each 


contract  line  item/subline  item,  and 
maintain  that  infoimation  as  rsquited  by 
contract  changes.  A  matrix  such  as  the 
following  may  be  used  for  this  purpose: 


0001 
0002 
0003AA 
0003AB 
0004  ..... 


ToW 


1.000 


1.500 


AS 


tsoo 

800 


1.400 


AC 


S400 


400 


(C)  Not  require  the  contractor  to  revise 
its  accounting  system  to  account  for  or 
acctunulate  costs  by  ACRN. 

(vi)  The  overall  limit  on  progress 
payments  on  a  contract  established 
through  application  of  the  contract 
progress  payment  rate  and.  if  applicable, 
a  loss  ratio,  shall  continue  to  govern  the 
total  amount  of  progress  payments  that 
may  be  paid  on  a  contract.  These  limits 
should  continue  to  be  applied  on  a  total 
contract  basis.  Progress  peyments  will 
be  liquidated  at  the  ACRN  level. 

214.201'^    ShnpHtled  contract  formaL 

(b)  Contract  schedule. 

(8)  See  214.210-2(g)  for  contracts  that 
contain  multiple  accounting 
classification  reference  numbers  and 
include  a  clause  fw  progress  payments. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

3.  Section  215.406-2  is  revised  to  read 
as  follows: 

215.408-2    Pvt  I— Tbe  Schedule. 

(g)  Section  G.  Contract  adnunistration 
data. 

(i)  When  a  contract  contains  both 
fixed-price  and  cost-reimbursement  line 
items  or  subline  items,  the  contracting 
officer  shall  provide,  in  Section  B. 
Supplies  or  Services  and  Prices/Costs, - 
an  identification  of  contract  type 
specified  for  each  contract  line  item  or 
subline  item  to  facilitate  appropriate 
payment. 

(ii)  Contracts  with  multiple 
accotmting  classification  reference 


numbers  (ACRNs)  and  a  clause  fen' 
progress  payments. 

(A)  When  a  contract  contains  multiple 
accounting  classification  refarence 
numbers  (ACRNs)  (see  204.7101)  and 
includes  a  clause  for  progress  payments, 
the  contracting  officer  shall  provide 
instructions  to  enable  the  paying  office 
to  distribute  progress  payments  to  the 
ACRNs  in  proportions  that  reasonably 
reflect  the  performance  of  the  work  on 
the  contract  Paymmit  instructions  shall 
represent  a  best  estimate  based  on 
available  information,  and  shall  be 
updated  as  necessary. 

(B)  The  contracting  officer  may 
provide  payment  distribution 
instructions  to  the  paying  office  with 
each  progress  payment  request,  or  as  an 
extended  schmlule  for  application  to 
multiple  requests  on  one  contract.  If 
provided  as  an  extended  schedule,  the 
instructions  must  be  furnished  before 
the  first  progress  payment  is  to  be  paid. 

(C)  For  incrementally  funded  research 
and  development  (R&D)  contracts,  or 
contract  line  items  funded  with  R&D 
appropriations,  the  contracting  officer 
may  assume  contractor  work  will  be 
performed  for  the  benefit  of  ACRNs  with 
the  earliest  fiscal  3rear's  funding  (i.e., 
using  oldest  fund  first),  unless  there  is 
information  to  the  contrary  available. 

(D)  For  non-R&D  contracts,  the 
contracting  officer  should  provide 
distribution  instructions  using  the  best 
information  available,  including 
information  based  upon — 

(1)  Contract  funds  stetus  reports 
provided  under  a  contract  requirement 
for  contractor  cost  reporting; 


[2]  The  contract  delivery  schedule;  or 

(3)  A  profile  of  anticipated  contractor 
expraiditures  based  on  historical 
spending  patterns,  or  other  Imowledge 
of  contractor  performance  of  yimilar 
efforts. 

(E)  If  the  type  of  information  set  forth 
in  paragr^h  (g)(ii)(D)  of  this  subsection 
is  not  available,  or  the  contracting 
officer  is  not  able  to  develop 
distribution  instructions  based  aa 
available  information,  the  contracting 
officer  may  develop  a  best  estimate  of 
the  contractor's  anticipated  work 
progress  based  on  a  general  knowledge 
of  the  contractor  or  industry  practices. 
Alternatively,  the  contracting  officer 
may  require  the  contractor  to  furnish 
distribution  instructions  in  accordance 
with  a  contract  requirement  However,  if 
such  a  requirement  is  included  in  a 
contract,  the  contracting  officer  shall — 

(1)  Require  the  contractor  to  provide 
its  best  estimate  of  work  performed  by 
ACRN,  in  accordance  with  the  guidance 
provided  in  DFARS  215.40&-2^.  and 
inform  the  contactor  that  this 
information  is  not  considered  to  be.  an 
attechment  to  the  Standard  Form  1443. 
Contractor's  Request  for  Progress 
Payment 

[2]  Provide  information  to  the 
contractor  on  total  obligations  by  ACRN, 
including  their  relationship  with  each   • 
contract  line  item/subline  item,  and 
maintein  that  information  as  required  by 
contract  changes.  A  matrix  such  as  the 
following  may  be  used  for  this  purposes: 


_ 

AA 

AB 

AC 

0001 _ 

$500 

1.000 

"iwib 

800 

0002 

0003AA . 



0003AB 

0004...- 

saoo 

—.............•.._ „.„„.. 

TqW „ : 

1.500 

1.400 

400 

83050       Federal  Register  /  Vol.  62.  No.  228  /  Wednesday.  November  26.  1997  /  Proposed  Rules 


[3)  Not  require  the  contractor  to  revise 
its  accounting  system  to  account  for  or 
accumulate  costs  by  ACRN. 

(F)  The  overall  limit  on  progress 
payments  on  a  contract,  established 
through  application  of  the  contract 
progress  payment  rate  and,  if  applicable, 
a  loss  ratio,  shall  continue  to  govern  the 
total  amount  of  progress  payments  that 
may  be  paid  on  a  contract.  These  limits 
should  continue  to  be  applied  on  a  total 
contract  basis.  Progress  payments  will 
be  liquidated  at  the  AC31N  level. 

(FR  Doc.  97-31111  Filed  11-25-97;  8:45  un] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  215  and  252 
(DFARS  Ciae  07-OOiq 


Dafanaa  Fadaral  Acquiaitloo 
RaguMlon  Supplamant:  Contracting 
by  Nagotiation;  Part  215  Rawrtta 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  is  proposing  to  amend  the 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  revise 
procedures  pertaining  to  contracting  by 
negotiation.  These  amendments 
conform  with  amendments  made  to  the 
Federal  Acquisition  Regulation  (FAR)  in 
Federal  Acquisition  Circular  97-02, 
which  was  published  in  the  Federal 
Regiater  on  September  30. 1997. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  %vriting  to  the 
address  shown  below  on  or  before 
January  26,  1998  to  be  considered  in  the 
formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  conunents  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Melissa  Rider.  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon.  Washington  DC  20301-3062. 
Telefax  number  (703)  602-0350. 

E-mail  comments  submitted  over  the 
hitemet  should  be  addressed  to: 
dfarsdacq.  osd .  mi  1 

Please  cite  DFARS  Case  97-D018  in 
all  correspondence  related  to  this  issue. 
E-mail  comments  should  cite  DFARS 
Case  97-D018  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Melissa  Rider,  (703)  602-0131. 

SUPPlfMENTARY  MFORMATKM: 

A.  Background 

This  proposed  rule  revises  DFARS 
part  215  to  align  it  with  the  reorganized 
format  of  FAR  part  15  (FAR  Case  95- 


029,  FAR  part  15  Rewrite)  that  was 
published  as  a  final  rule  in  the  Federal 
Regtflter  on  September  30, 1997  (62  FR 
51224).  In  addition  to  changes  related  to 
format,  the  following  changes  have  been 
made: 

•  DFARS  guidance  on  the  four-step 
source  selection  process  and  the 
alternate  source  selection  process  have 
been  removed,  as  the  new  guidance  at 
FAR  15.101,  best  value  continuum, 
clearly  allows  such  source  selection 
processes. 

•  DFARS  requirements  for  obtaining 
approvals  before  requesting  second  or 
subsequent  best  and  final  ofiiars  have 
been  removed  in  view  of  the  new 
guidance  on  proposal  revisions  at  FAR 
15.307. 

•  DFARS  guidance  on  cost  realism 
analysis  has  been  revised  to  reflect  the 
new  guidance  on  cost  realism  analysis 
at  FAR  15.404-l(d). 

•  Thresholds  for  requesting  field 
pricing  assistance  have  been  added  at 
DFARS  215.404-2.  Similar  guidance 
was  removed  from  the  FAR.  but  is  still 
considered  to  be  appropriate  for  E)oD 
activities. 

•  DFARS  guidance  on  field  pricing 
support  has  been  revised  to  conform 
with  the  FAR  revisions  that  eliminated 
standard  content  requirements  for  field 
pricing  reports. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C  601.  et  seq.. 
because  the  rule  primarily  consists  of 
conforming  DFARS  amendments  to 
reflect  existing  FAR  guidance  on 
contracting  by  negotiation.  Therefore,  an 
Initial  Regulatory  Flexibility  Analysis 
has  not  been  performed.  Comments  are 
invited  firom«mall  businesses  and  other 
interested  parties.  Conunents  from  small 
entities  concerning  the  affected  DFARS 
subparts  also  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
conunents  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-£X)18  in  correspondence. 

C.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  rule 
does  not  impose  any  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 


List  of  Subjects  in  48  CFR  Parts  215  and 
252 

Government  procurement 

Michele  P.  Petenon, 

Executive  Editor,  Defense  Acquisition  . 

Regulations  Council. 

Therefore,  48  CFR  Parts  215  and  252 
are  proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
parts  215  and  252  continues  to  read  as 
follows: 

Aothority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  215— CONTRACTINQ  BY 
NEGOTIATION 

2.  Part  215  is  revised  to  read  as 
follows: 

PART  215-CONTRACnNG  BY 
NEGOTIATION 

215.000    Scope  of  part 

Sulipart  215.2— Sollcitalion  and  Raoelfit  of 
Propoeata  and  Infonnatlon 

215.204-2    Part  I— The  Schedule. 
Subpart  215.3— Source  Selection 

215.304  Evaluation  factors  and  significant 
subfactore. 

215.305  Proposal  evaluation. 

Subpart  215.4— Contract  Prtdng      * 

215.403  Obtaining  cost  or  pricing  data. 
215.403-1    Prohibition  on  obtaining  cost  or 

pricing  data. 
215.403-1-70    Waivers  and  exemptions. 
215.403-5    Instructions  for  submission  of 

cost  or  pricing  data  or  information  otlier 

than  cost  or  pricing  data. 

215.404  Proptosal  analysis. 
215.404-1     Ftoposai  analysis  techniques. 
215.404-2    Information  to  support  proposal 

analysis. 
215.404-3    Subcontract  pricing 

considerations. 
215.404-4    Profit 
215.404-70    DO  Form  1547.  Record  of 

Weighted  Guidelines  Method 

Application. 
215.404-71    Weighted  guidelines  method. 
215.404-71-1     General. 
215.404-71-2    Performance  risk. 
215.404-71-3    Contract  type  risk  and 

working  capital  adjustment 
215.404-71—4     Facilities  capital  employed. 
215.404-72    Modified  weighted  guidelines 

method  for  nonprofit  organizations. 
215.404-73     Alternative  structured 

approaches. 
215.404-74    Fee  requirements  for  cost-plus- 

.  ■  anvard-fiee  contracts. 
215.404-75    Reporting  profit  and  fee 

statistics. 
215.406-1    Prenegotiation  obfectives. 
215.406-3    Documenting  the  negotiation. 
215.407-1     Defective  cost  or  pricing  data. 
215.407-2    Make-or-buy  programs. 
215.407-3     Forward  pricing  rate  agreements. 
215.407-4     Should-cost  review. 
215.407-4    Estimating  system^ 
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215.407—5—70    Disclosure,  maintenance,  and 

review  requirements. 
215.408    Solicitation  provisions  and 

contract  clauses. 
215.470    Estimated  data  prices. 

215.000    Scope  of  part 

See  225.872  for  additional  guidance 
on  procedures  for  purchasing  from 
qualifying  countries. 

Subpart  215.2— SoUcHation  and 
Racalpt  of  Proposals  and  Information 

215.204-2    Part  l-The  Schedule. 

(g)  When  a  contract  dontains  both 
fixed-priced  and  cost-reimbursement 
line  items  or  subline  items,  the 
contracting  officer  shall  provide,  in 
Section  B,  Supplies  or  Services  and 
Prices/Costs,  an  identification  of 
contract  tjrpe  specified  for  each  contract 
line  item  or  subline  item  to  facilitate 
appropriate  pajrment 

Subpart  215.3— Souroa  SatocUon 
21S.S04    EwrtutlonfacloraandaignHlcant 


(dMi)  In  acquititions  that  require  use 
of  the  clause  at  FAR  52.21»-«.  Small. 
Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting 
Plan,  the  extent  of  participation  of  small 
and  small  disadvantaged  businesses  in 
performance  of  the  contract  shall  be 
addressed  in  Boim»  selection. 

(A)  For  acquititions  other  than  those 
based  only  on  cost  or  price  competition, 
the  contracting  officer  shall  evaluate  the 
extent  which  offerors  identify  and 
commit  to  small  business  and  to  small 
disadvantaged  business,  historically 
black  college  and  university,  or  minority 
institution  performance  of  the  contract, 
whether  as  a  joint  venture,  twAming 
arrangements,  or  subcontractors. 

(B)  Evaluation  factory  may  include — 

(1)  The  extent  of  which  such  firms  are 
specifically  idontified  in  proposals; 

(2)  The  extent  to  commitment  to  use 
such  firms  (for  example,  enforceable 
commitments  are  to  be  weighted  more 
heavily  than  non-enforceable  ones); 

(3)  The  complexity  and  variety  of  the 
work  small  firms  are  to  perform; 

(4)  The  realism  of  the  proposal; 

(5)  When  not  otherwise  required  by 
215.305(a)(2),  past  performance  of  the 
offerors  in  complying  with  requiremmts 
of  the  clauses  at  FAR  52.219-8, 
Utilization  of  Small.  Small 
Disadvantaged  and  Women-Owned 
Small  Business  Concerns,  and  52.219-9, 
Small,  Small  Disadvantaged  and 
Women-Owned  Small  Business 
Subcontracting  Plan;  and 

(6)  The  extent  of  participation  of  such 
firms  in  terms  of  the  value  of  the  total 
acquisition. 


(C)  Proposals  addressing  the  extent  of 
small  and  small  disadvantaged  business 
performance  may  be  separate  from 
subcontracting  plans  submitted 
pursuant  to  the  clause  at  FAR  52.219- 

9  and  should  be  structured  to  allow  for 
consideration  of  offers  from  small 
businesses. 

(D)  When  an  evaluation  includes  the 
bctors  in  paragraph  (d)(i)(B)(l)  of  this 
section,  the  stnall,  small  disadvantaged, 
or  women-owned  small  businesses 
considered  in  the  evaluation  shall  be 
listed  in  any  subcontracting  plan 
submitted  pursuant  to  FAR  52.219-9  to 
facilitate  compliance  with  252.219- 
7003(g). 

(ii)  llie  costs  or  savings  related  to 
contract  administration  and  audit  may 
be  considered  when  the  offeror's  past 
perfexmance  or  performance  risk  is 
likely  to  result  in  significant  costs  or 
savings. 

(iiifln  competitive  acquisition  of 
services — 

(A)  Evaluation  and  award  should  be 
based,  to  the  maximum  extent 
practicable,  on  best  overall  value  to  the 
Government  in  terms  of  quality  and 
other  factors. 

(B)  The  weighting  of  costs  must  be 
commensurate  with  the  nature  of  the 
services  being  acquired. 

(1)  It  may  be  appropriate  to  award  to 
an  oCfiaror,  based  on  technical  and 
quality  considerations,  at  other  than  the 
lowest  price  when — 

(i)  The  effort  being  contracted  for 
departs  from  clearly  defined  efforts;  or 

(ii)  Highly  skilled  personnel  are 
required. 

(2)  It  may  be  appropriate  to  award  to 
the  technically  acceptable  offeror  with 
the  lowest  price  when — 

(1)  Services  beii^  acquired  are  of  a 
routine  or  simple  nature; 

(it)  Highly  skilled  personnel  are  not 
required;  or 

(Uii  The  product  to  be  delivered  is 
clearly  defined  at  the  outset  of  the 
acquisition. 

215.305    Proposal  evakMOon. 

(a)(1)  Contracting  officers  shall  ensure 
that  the  use  of  uncompensated  overtime 
in  contracts  to  acquire  services  on  the 
basis  of  the  number  of  hours  provided 
(see  237.170)  will  not  degrade  the  level 
of  technical  expertise  required  to  fulfill 
the  Government's  requirements.  When 
acquiring  such  services,  contracting 
officers  shall  conduct  a  risk  assessment, 
and  evaluate  for  award  on  that  basis, 
any  proposals  received  that  reflect 
factors  such  as — 

(A)  Unrealistically  low  labor  rates  or 
other  costs  that  may  result  in  quality  or 
service  shortfalls;  and 

(B)  Unbalanced  distribution  of 
uncompensated  overtime  among  skill 


levels  and  its  use  in  key  technical 
positions. 

(2)  When  a  past  performance 
evaluation  is  required  by  FAR  15.304, 
and  the  solicitation  includes  the  clause 
at  FAR  52.219-8,  Utilization  of  Small, 
Small  Ehsadvantaged  and  Women- 
Owned  Small  Business  Concerns,  the 
evaluation  factors  shall  include  the  past 
performance  of  offerors  in  complying 
with  requirements  of  that  claute.  When 
a  past  performance  evaluation  is 
required  by  FAR  15.304,  and  the 
solicitation  includes  the  clause  at  FAR 
52.219-9,  Small,  Small  Disadvantaged 
and  Women-Owned  Small  Business 
Subcontracting  Plan,  the  evaluation 
factors  shall  include  the  past 
performance  of  offerors  in  complying 
with  requirements  of  that  clause. 

(b)  Any  determination  to  rqect  a 
proposal  based  on  a  violation  or 
possible  violation  of  Section  27  of  the 
OFPP  Act  shall  be  made  as  specified  in 
FAR  3.104. 

Subpart  215.4— Contract  Pricing 

215.403    OblaMngooel  or  prtdng  data. 

215.403-1    ProMbMononeMaMngoeator 
fa  tuny  BiM. 

(c)  Standards  for  exceptions  from  cost 
or  pricing  data  requirements. 

(1)  Adequate  price  competition. 

(A)  An  example  of  a  price  "based  on" 
adequate  price  competition  is  a  priced 
option  in  a  contract  where  adequate 
price  competition  existed,  if  the 
contracting  officer  has  determined  that 
the  option  price  is  reasonable  in 
accordance  with  FAR  17.207(d); 

(B)  Dual  or  multiple  source  programs. 

(1)  In  dual  or  multiple  source 
programs,  the  determination  of  adequate 
price  competition  must  be  made  on  a 
case-by-case  basis.  Even  when  adequate 
price  competition  exists,  in  certain  cases 
it  may  be  appropriate  to  obtain 
additional  information  to  assist  in  price 
analysis. 

[2)  Adequate  price  competition 
normally  exists  when — 

(i)  Prices  are  solicited  across  a  full 
range  of  step  quantities,  normally 
including  a  0-100  percent  split,  from  at 
least  two  offerors  that  are  individually 
capable  of  producing  the  fiill  quantity; 
and 

(ii)  The  reasonableness  of  all  prices 
awarded  is  cleariy  established  on  the 
basis  of  price  analysis  (see  FAR  15.404- 
1(b)). 

215.403-1-70   Waivers  and  exMnptiona. 

(a)  The  DoD  has  exempted  the 
Canadian  Commercial  Corporation  and 
its  subcontractors  from  submission  and 
certification  of  cost  or  pricing  data  on 
all  acquisitions. 
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(b)  The  OoD  has  waived  certain  cost 
or  pricing  data  requirements  for 
nonprofit  organizations  (including 
educational  institutions)  on  cost- 
reimbursement-no-fee  contracts.  The 
contracting  officer  shall  require — 

(1)  Submission  of  information  other 
than  cost  or  pricing  data  to  the  extent 
necessary  to  determine  price 
reasonableness  and  cost  realism;  and 

(2)  Cost  or  pricing  data  from 
subcontractors  that  are  not  nonprofit 
organizations. 

21S.403-6    Inslnjctfons  for  sutMnlsslon  of 
cost  or  pricing  data  or  Intormatian  oUmt 
than  ooct  or  prfdnQ  data. 

(bHlMA)  Contracting  officers  may 
develop  contract  pricing  proposal 
supporting  schedules  for  use  by  offerors 
in  providing  supporting  data  for  their 
pricing  proposals.  Schedules  should 
only  request  data  that  are  necessary  and 
reasonable  based  on  industry,  company, 
or  commodity  practices. 

(B)  When  the  solicitation  requires 
contractor  compliance  with  the 
Contractor  Cost  I>ata  Reporting  (CCDR) 
System  (Army— AMCP  715-8,  Navy— 
NAV  PUB  P-5241.  and  Air  Force— 
AFMCP  800-15),  require  the  contractor 
to  submit  DD  Form  1921  or  1921-1  with 
its  pricing  proposal. 

215.404    PropoMi  analysis. 

219.404-1    PfopoMl  anatyais  lacftniquM. 

(d)  Cost  realism  analysis. 

The  contracting  officer  should 
determine  what  information  other  than 
coat  or  pricing  data  is  necessary  for  the 
cost  realism  analysis  during  acquisition 
planning  and  development  of  the 
solicitation.  Unless  such  information  is 
available  from  sources  other  than  the 
offerors  (see  FAR  15.402(a)(2)),  the 
contracting  officer  will  need  to  request 
data  from  the  offerors.  The  contracting 
officer — 

(i)  Should  request  only  necessary 
data;  and 

(ii)  May  not  request  submission  of 
cost  or  pricing  data. 

(f)  Unit  prices. 

For  spare  parts  or  support  equipment, 
perform  an  analysis  o^ 

(i)  Those  line  items  where  the 
proposed  price  exceeds  by  25  percent  or 
more  the  lowest  price  the  Government 
has  paid  within  the  most  recent  12- 
month  pwiod; 

(ii)  Those  line  items  where  a 
comparison  of  the  item  description  and 
the  profxwed  price  indicates  a  potential 
for  overpricing; 

(iii)  Significant  high-doUar-valua 
items.  If  there  are  no  obvious  high- 
dollar-value  items,  include  an  analysis 
of  a  random  sample  of  items;  and 


(iv)  A  random  sample  of  the 
remaining  low-dollar  value  items. 
Sample  size  may  be  determined  by 
subjective  judgment,  e.g.,  experience 
with  the  o^eror  and  the  reliability  of  its 
estimating  and  accounting  systems. 

215.404-2    Information  to  support  proposal 
analysis. 

(a)  Field  pricing  assistance. 

(i)  The  contracting  officer  should 
consider  requesting  field  pricing 
assistance  for — 

(A)  Fixed-price  proposals  exceeding 
the  cost  or  pricing  data  threshold; 

(B)  Cost-type  proposals  exceeding  the 
cost  or  pricing  data  threshold  from 
offerors  with  significant  estimating 
system  deficiencies  (see  215.407-5-70 
(a)(4)  and  (c)(2)(i));  or 

(C)  Cost-type  proposals  exceeding  $10 
million  from  offerors  without  significant 
estimating  system  deficiencies. 

(ii)  The  contracting  officer  should  not 
request  field  pricing  support  for 
proposed  contracts  or  modifications  in 
an  amount  less  than  that  specified  in 
paragraph  (a)(i)  of  this  subsection.  An 
exception  may  be  made  when  a 
reasonable  pricing  result  cannot  be 
established,  because  of — 

(A)  A  lack  of  knowledge  of  the 
particular  offeror. 

(B)  Sensitive  conditions  (e.g..  a 
change  in,  or  unusual  problems  with,  an 
offeror's  internal  systems);  or 

(C)  An  inability  to  evaluate  the  price 
reasonableness  through  price  analysis  or 
cost  analysis  of  existing  data. 

(c)  Audit  assistance  for  prime 
contracts  or  subcontracts. 

(i)  If,  in  the  opinion  of  the  contracting 
officer  or  auditor,  the  review  of  a  prime 
contractor's  proposal  requires  further 
review  of  subcontractors'  cost  estimates 
at  the  subcontractors'  plants  (after  due 
consideration  of  reviews  perfoimed  by 
the  prime  contractor),  the  contractiiig 
officer  should  inform  the  administrative 
contracting  officer  (ACO)  having 
cognizance  of  the  prime  contractor 
before  the  review  is  initiated. 

(ii)  Notify  the  appropriate  contract 
administration  activities  when 
extensive,  special,  or  expedited  field 
pricing  assistance  will  be  needed  to 
review  and  evaluate  subcontractors' 
proposal  under  a  major  weapon  system 
acquisition.  Where  audit  reports  are 
received  on  contracting  actions  that  are 
subsequently  cancelled,  notify  the 
cognizant  auditor  in  writing. 

219.404-3    Subcontract  pricing 
considerationa. 

(a)(i)  When  obtaining  field  pricing 
assistance  on  a  prime  contractor's 
proposal,  the  contracting  officer  should 
request  audit  or  field  pricing  assistance 


to  analyze  and  evaluate  the  proposal  of 
a  subcontractor  at  any  tier 
(notwithstanding  availability  of  data  or 
analyses  performed  by  the  prime 
contractor)  if  the  contracting  officer 
believes  that  such  assistance  is 
necessary  to  ensure  the  reasonableness 
of  the  total  proposed  price.  Such 
assistance  may  be  appropriate  when,  for 
example — 

(A)  There  is  a  business  relationship 
between  the  contractor  and 
subcontractor  not  conducive  to 
independence  and  objectivity; 

(B)  The  contractor  is  a  sole  source 
supplier  and  the  subcontract  costs 
represent  a  substantial  part  of  the 
contract  cost; 

(C)  The  contractor  has  been  denied 
access  to  the  subcontractor's  records; 

(D)  The  contracting  officer  determines 
that,  because  of  factors  such  as  the  size 
of  the  proposed  subcontract  price,  audit 
or  field  pricing  assistance  for  a 
subcontract  at  any  tier  is  critical  to  a 
fully  detailed  analysis  of  the  prime 
contractor's  proposal; 

(E)  The  contractor  or  higher-tier 
subcontractor  has  been  cited  for  having 
significant  estimating  system 
deficiencies  in  the  area  of  subcontract 
pricing,  especially  the  Eailure  to  perform 
adequate  cost  analyses  of  proposed 
suboDotract  costs  or  to  perform 
subcontract  analyses  prior  to  negotiation 
of  the  Government;  or 

(F)  A  lower-tier  subcontractor  has 
been  cited  as  having  significant 
estimating  system  deficiencies. 

(ii)  It  may  be  appropriate  for  the 
contracting  officer  or  the  ACO  to 
provide  assistance  to  a  contractor  at  any 
tier  where  the  contractor  has  been 
denied  access  to  a  subcontractor's 
records  in  carrying  out  the  contractor's 
responsibilities  under  FAR  15.404-3  to 
conduct  price  or  cost  analysis  to 
determine  subcontractor  price 
reasonableness.  Under  these 
circumstances,  the  contracting  officer  or 
the  ACO  should  consider  whether 
providing  audit  or  field  pricing        * 
assistance  will  serve  a  valid 
Government  interest. 

(iii)  When  DoC  performs  the 
subcontract  analysis,  DoO  shall  furnish 
to  the  prime  contractor  or  higher-tier 
subcontractor,  with  the  consent  of  the 
subcontractor  reviewed,  a  summary  of 
the  analysis  performed  in  determing  any 
unacceptable  costs  included  in  the 
subcontract  proposal.  If  the 
subcontractor  withholds  consent,  DoD 
shall  furnish  a  range  of  unacceptable 
costs  for  each  element  in  such  a  way  as 
to  prevent  disclosure  of  subcontractor 
proprietary  data. 

(iv)  When  possible,  the  contracting 
officer  should  notify  the  appropriate 
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contract  administration  activities  in 
advance  when  extensive,  special,  or 
expedited  field  pricing  assistance  will 
be  needed  to  review  and  evaluate 
subcontractor  proposals  under  a  major 
weapon  system  acquisition. 

(v)  Price  redeterminable  or  fixed-price 
incentive  contracts  may  include 
subcontracts  placed  on  the  same  basis. 
When  the  contracting  officer  wants  to 
reprice  the  prime  contract  even  though 
the  contractor  has  not  yet  established 
final  prices  for  the  subcontracts,  the 
contracting  officer  may  negotiate  a  firm 
contract  price^ 

(A)  If  cost  or  pricing  data  on  the 
subcontracts  show  the  amounts  to  be 
reasonable  and  realistic;  or 

(B)  If  cost  or  pricing  data  on  the 
subcontracts  are  too  indefinite  to 
determine  whether  the  amounts  are 
reasonable  and  recdistic.  but — 

(1)  Circimistances  require  prompt 
negotiation;  and 

(2)  A  statement  substantially  as 
follows  is  included  in  the  repricing 
modification  of  the  prime  contract: 

As  soon  as  the  Contractor  establishes 
firm  prices  for  each  subcontract  listed 
below,  the  Contractor  shall  submit  (in 
the  format  and  with  the  level  of  detail 
specified  by  the  Contracting  Officer)  to 
the  Contracting  Officer  the 
subcontractor's  cost  inciirred  in 
performing  the  subcontract  and  the  final 
subcontract  price.  The  Contractor  and 
Contracting  Officer  shall  negotiate  an 
equitable  adjustment  in  the  total  amount 
paid  or  to  be  paid  under  this  contract  to 
reflect  the  final  subcontract  price. 

(vi)  If  the  selection  of  the 
subcontractor  is  based  on  a  trade-off 
among  cost  or  price  and  other  non-cost 
factors  rather  than  lowest  price,  the 
analysis  supporting  subcontractor 
selection  should  include  a  discussion  of 
the  factors  considered  in  the  selection 
(see  also  FAR  15.101  and  15.304  and 
215.304).  If  the  contractor's  antdysis  is 
not  adequate,  return  it  for  correction  of 
deficiencies. 

(vii)  The  contracting  officer  shall 
make  every  effort  to  ensure  that  fees 
negotiated  by  contractors  for  cost-plus- 
fixed-fee  subcontracts  do  not  exceed  the 
fee  limitations  in  FAR  15.404-4(c)(4)(i). 

215.404-4    Prom. 

(b)  Policy. 

(1)  Departments  and  agencies  shall 
use  a  structured  approach  for 
developing  a  prenegotiation  profit  or  fee 
objective  (profit  objective)  on  any 
negotiated  contract  action  that  requires 
cost  analysis,  except  on  cost-plus- 
award-fee  contracts  (but  see  215.404- 
74).  There  are  three  approaches — 

(A)  The  weighted  guidelines  method; 


(B)  The  modified  weighted  guidelines 
method;  and 

(C)  An  alternate  structured  approach, 
(c)  Contracting  officer  responsibilities. 

(1)  Also,  do  not  perform  a  profit 
analysis  when  assessing  cost  realism  in 
competitive  acquisitions. 

(ZjThe  contracting  officer — 

(A)  Shall  use  the  weighted  guidelines 
method  (see  215.404-71),  imless — 

(2)  The  modified  weighted  guidelines 
method  applies;  or 

[2]  An  alternate  approach  is  justified. 

(B)  Shall  use  the  modified  weighted 
guidelines  method  (see  215.404-72)  on 
contract  actions  with  nonprofit 
oisanizations. 

(C)  May  use  an  alternate  structuired 
approach  (see  215.404-73)  when — 

(1)  The  contract  action  is — 
(i)  Under  $500,000; 

(ii)  For  architect-engineer  or 
construction  work; 

(iii)  Primarily  for  delivery  of  material 
from  subcontractors;  or 

(iv)  A  termination  setUement;  or 

(2)  The  weighted  guidelines  method 
does  not  produce  a  reasonable  overall 
profit  objective  and  the  head  of  the 
contracting  activity  approves  use  of  the 
alternate  approach  in  writing. 

(D)  Shall  use  the  weighted  guidelines 
method  to  establish  a  basic  profit  rate 
under  a  formula-type  pricing  agreement, 
and  may  then  use  the  basic  rate  on  all 
actions  under  the  agreement,  provided 
that  conditions  afiiecting  profit  do  not 
change. 

(E)  Shall  document  the  profit  analysis 
in  the  price  negotiation  memorandum. 

(5)  Although  specific  agreement  on 
the  applied  weights  or  values  for 
individual  profit  factors  shall  not  be 
attempted,  the  contracting  officer  may 
encourage  the  contractor  to— 

(A)  Present  the  details  of  its  proposed 
profit  amounts  in  the  weighted 
guidelines  format  or  similar  structured 
approach;  and 

(B)  Use  the  weighted  guidelines 
method  in  developing  profit  objectives 
for  negotiated  subcontracts. 

(6)  'The  contracting  officer  must  also 
verify  that  relevant  variables  have  not 
materially  changed  (e.g. ,  performance 
risk,  interest  rates,  progress  payment 
rates,  distribution  of  facilities  capital). 

(d)  Profit-analysis  factors. 

(1)  Common  fiictors.  The  common 
factors  are  embodied  in  the  DoD 
structured  approaches  and  need  not  be 
further  considered  by  the  contracting 
officer. 

215.404-70    DD  Form  1547,  Record  of 
Weighted  Guidelines  lAothod  Application. 

(a)  The  DD  Form  1547— 

(1)  Provides  a  vehicle  for  performing 
the  analysis  necessary  to  develop  a 
profit  objective; 


(2)  Provides  a  format  for  summarizing 
profit  amounts  subsequently  negotiated 
as  part  of  the  contract  price;  and 

(3)  Serves  as  the  principal  source 
dociunent  for  reporting  profit  statistics 
to  DoD's  management  iiiformation 
system. 

(b)  The  military  departments  are 
responsibilities  for  establishing  policies 
and  procedures  for  feeding  the  DoD- 
wide  management  information  system 
on  profit  and  fee  statistics  (see  215.404- 
75). 

(c)  The  contracting  officer  shall — 

(1)  Use  and  prepare  a  DD  Form  1547 
whenever  a  structured  approach  to 
profit  analysis  is  required  by  215.404- 
4(b)  (see  215.404-71,  215.404-72.  and 
215.404-73  for  guidance  on  using  the 
structured  approaches).  Administrative 
instructions  for  completing  the  form  are 
in  253.215-70. 

(2)  Ensure  that  the  DD  Form  1547  is 
accurately  completed.  The  contracting 
officer  is  responsible  for  the  correction 
of  any  errors  detected  by  the 
management  system  auditing  process. 

215.404-71    Weighlad  guidelinee  mMttodL 

215.404-71-1    QenaraL 

(a)  The  weighted  guidelines  method 
fcxnises  on  three  profit  factors — 

(1)  Performance  risk; 

(2)  Contract  type  risk;  and 

(3)  Facilities  capital  employed. 

(b)  The  contracting  officer  assigns 
values  to  each  profit  factor;  the  value 
multiplied  by  the  base  results  in  the 
profit  objective  for  that  factor.  Each 
profit  factor  has  a  normal  value  and  a 
designated  range  of  values.  The  normal 
value  is  representative  of  average 
conditions  on  the  prospective  contract 
when  compared  to  all  goods  and 
services  acquired  by  DoD.  The 
designated  range  provides  values  based 
on  above  normal  or  below  normal 
conditions.  In  the  price  negotiation 
memorandum,  the  contracting  officer 
need  not  explain  assignment  of  the 
normal  value,  but  should  address 
conditions  that  justify  assignment  of 
other  than  the  normal  value. 

215.404-71-2    Performance  risk. 

(a)  Description. 

This  profit  factor  addresses  the 
contractor's  degree  of  risk  in  fulfilling 
the  contract  requirements.  The  factor 
consists  of  three  parts — 

(1)  Technical — the  technical 
imcertainties  of  performance. 

(2)  Management — the  degree  of 
management  effort  necessary  to  ensure 
that  contract  requirements  are  met. 

(3)  Cost  control — the  contractor's 
efforts  to  reduce  and  control  costs. 

(b)  Determination. 
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The  followring  extract  from  the  DD  Fonn  1547  is  annotated  to  describe  the  process. 

Unm 

Amianed 
weigntlng 

Assianed 

vasM 

Base  (item 

Profit  obiso*' 

HOm 

live 

21    

2?  

Technical 

Manaoement  „ .    ..    .,.,    .....    .„    .,„    .. 

1) 
1 

V 

(2) 

2 

3 

WA 
(4) 

N/A 

23                             

24 

Cost  Control  ........... 

N^A 
(5) 

(1)  Assign  a  weight  (percentage)  to  each  element  according  to  its  input  to  the  total  performance  risk.  The  total 
of  the  three  weights  equals  130%. 

(2)  Select  a  value  for  each  element  from  the  list  in  paragraph  (c)  of  this  subsection  using  the  evaluation  criteria 
in  paragraphs  (d).  (e),  and  (f)  of  this  subsection. 

(3)  Compute  the  composite  as  shown  in  the  following  example — 


Assigned 
value  (per- 
cent 


WeigMed 
value  (per- 
cent) 


Technical  _ 
Managentent 
CostConkol 
CompoaMs  VakM 


30 

30 

40 

100 


5.0 
4.0 
4.5 


1.5 
1.2 
1J 
4.5 


.   (4)  Insert  the  amount  from  Block  IS  of 
the  DD  F(»m  1547.  Block  18  is  total 
contract  costs,  excluding  general  and 
administrative  expenses,  contractor 
independent  research  and  development/ 
bid  and  proposal  expenses,  and 
Cacilities  capital  cost  of  money. 

(5)  Multiply  (3)  by  (4). 

(c)  Voyues;  Nonnal  and  designated 
ranges. 


M 1 

MhM 

Dae- 
ignaled 

range 
(percent) 

Slwidwd  -     _  . 

AHemale 

4 
6 

2  to  6. 
4to8. 

(1)  Standard. 

The  standard  designated  range  should 
apply  to  most  contracts. 

(2)  Alternate. 

Contracting  officers  may  use  the 
alternate  designated  range  for  research 
and  development  and  service 
contractors  when  these  contractors 
require  relatively  low  capital  investment 
in  buildings  and  equipment  when 
compared  to  the  defianse  industry 
ovoall.  If  the  alternate  designated  range 
is  used,  do  not  give  any  profit  for 
bcilities  capital  employed  (see  215.404- 
71-*(cK3)). 

(d)  Evaluation  criteria  for  technical. 

(1)  Review  the  contract  requirements 
and  fbciis  on  the  critical  performance 
elements  in  the  statement  of  work  or 
specifications.  Factors  to  consider 
include — 

(i)  Technology  being  applied  or 
developed  by  the  contractor; 

(ii)  Technical  complexity; 

(iii)  Proeram  maturity; 

(iv)  Performance  specifications  and 
tolerances; 

(v)  Oelivwy  schedulo;  and 


(vi)  Extent  of  a  warranty  or  guarantee. 

(2)  Above  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  in  those 
cases  where  these  is  a  substantial 
technical  risL  Indicators  are — 

(A)  The  contractor  is  either 
developing  or  applying  advanced 
technologies; 

(B)  Items  are  being  manufisctured 
using  specifications  with  stringent 
tolerance  limits; 

(C)  The  efforts  require  highly  skilled 
personnel  or  require  the  use  of  state-of- 
the-art  machinery; 

(D)  The  services  and  analytical  efforts 
are  extremely  important  to  the 
Government  and  must  be  performed  to 
exacting  standards; 

(E)  The  contractor's  independent 
development  and  investment  has 
reduced  the  Government's  risk  or  cost; 

(F)  The  contractor  has  accepted  an 
accelerated  delivery  schedule  to  need 
DoD  requirements;  or 

(G)  The  contractor  has  assiuned 
additional  risk  through  warranty 
provisions. 

(ii)  Extremely  complex,  vital  efforts  to 
overcome  dlfficuh  technical  obstacles 
that  require  personnel  with  exceptional 
abilities,  experience,  and  professional 
credentials  may  justify  a  value 
significanUy  above  normal. 

(iii)  The  following  may  justify  a 
maximum  value — 

(A)  Development  or  initial  production 
of  a  new  item,  particiilarly  if 
performance  or  quality  specifications 
are  tight;  or 

(B)  A  high  degree  of  development  or 
production  concurrency. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  in  those  cases 


where  the  technical  risk  is  low. 
Indicators  are — 

(A)  Acqtiisition  is  for  off-the-shelf 
items; 

(B)  Requirements  are  relatively 
simple; 

(C)  Technology  is  not  complex; 

(D)  Efforts  do  not  require  highly 
skilled  personnel; 

(E)  Efforts  are  routine; 

(F)  Programs  are  mature;  at 

(G)  Acquisition  is  a  follow-on  effort  or 
a  repetitive  type  acquisition. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  nonnal  for — 

(A)  Route  services; 

(B)  Production  of  simple  items; 

(C)  Rote  entry  or  routine  integration  of 
Govemment-fimiished  information;  or 

(D)  Simple  operations  with 
Govemment-fumished  property. 

(e)  Evaluation  criteria  for 
management. 

(1)  The  contracting  officer  should — 
(i)  Assess  the  contractor's 

management  and  internal  control 
systems  using  contracting  office 
informaticm  and  reviews  made  by  field 
contract  administration  offices  or  other 
DoD  field  offices: 

(ii)  Assess  the  management 
involvement  expected  on  the 
prospective  contract  action; 

(iii)  Consider  the  degree  of  cost  mix 
as  an  indication  of  the  types  of 
resources  applied  and  value  added  by 
the  contractor,  and 

(iv)  Consider  the  contractor's  support 
of  Federal  socioeconomic  programs. 

(2)  Above  nonnal  conditions. 

(i)  The  contracting  officer  may  assign 
a  higher  than  normal  value  when  the 
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management  effort  is  intense.  Indicators 
of  this  are — 

(A)  The  contractor's  value  added  is 
both  considerable  and  reasonably 
difficult: 

(B)  The  effort  involves  a  high  degree 
of  integration  or  coordination:  or 

(C)  The  contractor  has  a  substantial 
record  of  active  participation  in  Federal 
socioeconomic  programs. 

(ii)  The  contracting  officer  may  justify 
a  maximum  value  when  the  effort — 

(A)  Requires  large  scale  integration  of 
the  most  complex  nature; 

(B)  Involves  major  international 
activities  with  significant  management 
coordination  (e.g.,  oSisets  with  foreign 
vendors);  or 

(C)  Has  critically  important 
milestones. 

(3)  Below  normal  conditions. 

(i)  The  contracting  officer  may  assign 
a  lower  than  normal  value  when  the 
management  effort  is  minimal. 
Indicators  of  this  are — 

(A)  The  program  is  mature  and  many 
end  item  deliveries  have  been  made; 

(B)  The  contractor  adds  minimum 
value  to  an  item; 

(C)  The  efforts  are  routine  and  require 
minimal  supervision; 

(D)  The  contractor  provides  poor 
qualify,  untimely  proposals; 

(E)  The  contractor  fails  to  provide  an 
adequate  analysis  of  subcontractor  costs; 
or 

(F)  The  contractor  does  not  cooperate 
in  the  evaluation  and  negotiation  of  the 
proposal. 

(ii)  The  following  may  justify  a  value 
significanUy  below  normal — 


(A)  Reviews  performed  by  the  field 
contract  administration  offices  disclose 
unsatisfactory  management  and  internal 
control  systems  (e.g..  qualify  assurance, 
properfy  control,  safety,  seciuify);  or 

(B)  The  effort  requires  an  unusually 
low  degree  of  management  involvement 

(0  Evaluation  criteria  for  cost  control. 

(1)  The  contracting  officer  should 
evaluate — 

(i)  The  expected  reliabilify  of  the 
contractor's  cost  estimates  (including 
the  contractor's  cost  estimating  system); 

(ii)  The  contractor's  cost  reduction 
initiatives  (e.g.,  competition  advocacy 
programs,  dual  sourcing,  spare  parts 
pricing  reform,  value  engineering): 

(iii)  The  adequacy  of  the  contractor's 
management  approach  to  controlling 
cost  and  schedule;  and 

(iv)  Any  other  factors  that  affect  the 
contractor's  ability  to  meet  the  cost 
targets,  e.g.,  foreign  currency  exchange 
rates  and  inflation  rates. 

(2)  Above  normal  conditions. 

The  contracting  officer  may  assign  a 
higher  than  normal  value  if  the 
contractor  can  demonstrate  a  highly 
effective  cost  control  program. 
Indicators  of  this  are — 

(i)  The  contractor  provides  fully 
documented  and  reliable  cost  estimates; 

(ii)  The  contractor  has  an  aggressive 
cost  reduction  program  that  has 
demonstrable  benefits; 

(iii)  The  contractor  uses  a  high  degree 
of  subcontract  competition  (e.g., 
aggressive  dual  sourcing);  or 

(iv)  The  contractor  has  a  proven 
record  of  cost  tracking  and  control. 

(3)  Below  nonnal  conditions. 


The  contracting  officer  may  assign  a 
lower  than  normal  value  if  the 
contractor  demonstrates  minimal 
concern  for  cost  control.  Indicators 
are — 

(i)  The  contractor's  cost  estimating 
system  is  marginal; 

(ii)  The  contractor  has  made  minimAl 
effort  to  initiate  cost  reduction 
programs; 

(iii)  The  contractor's  cost  proposal  is 
inadequate; 

(iv)  The  contractor  has  a  record  of  cost 
ovemms  or  other  indication  of 
unreliable  cost  estimates  and  lack  of 
cost  control. 

215.404-71-3    Contract  type  rlok  and 
workir>g  capital  adJuatmenL 

(a)  Description.  The  contract  type  risk 
factor  focuses  on  the  degree  of  cost  risk 
accepted  by  the  contractor  under 
varying  contract  types.  The  working 
capital  adjustment  is  an  adjustment 
added  to  the  profit  objective  for  contract 
type  risk.  It  only  applies  to  fixed-price 
contracts  that  provide  for  progress 
payments.  Though  it  uses  a  formula 
approach,  it  is  not  intended  to  be  an 
exact  calculation  of  the  cost  of  working 
capital.  Its  purpose  is  to  give  general 
recognition  to  the  contractor's  cost  of 
working  capital  under  varying  contract 
circumstances,  financing  policies,  and 
the  economic  environment 

(b)  Determination. 

The  following  extract  from  the  DD 
1547  is  annotated  to  explain  the 
process. 


25. 
26. 


Contractor  risk  factors 


Contract  Typ4(Risic 
Wortcing  Capitat  (4) 


Cost  Financed 
(5)  


Assigned  value 


(1)  

Length  Factor 
(6)  


Base  (item  18) 


(2)  

Interest  Rate 
(7)  


Profit  otijeo- 


(3) 
(8) 


(1)  Select  a  value  bom  the  list  of 
contract  types  4n  paragraph  (c)  of  this 
subsection  using  the  evaluation  criteria 
in  paragraph  (d)  of  this  subsection. 

(2)  Insert  the  amount  from  Block  18, 
i.e.,  the  total  allowable  costs  excluding 
general  and  administrative  expenses, 
independent  research  and  development 
and  bid  and  proposal  expenses,  and 
facilities  capital  cost  of  money. 


(3)  Multiply  (1)  by  (2). 

(4)  Only  complete  this  block  when  the 
prospective  contract  is  a  fixed-price 
contract  containing  provisions  for 
progress  payments. 

(5)  Insert  the  amount  computed  per 
paragraph  (e)  of  this  subsection. 

(6)  Insert  the  appropriate  figure  from 
paragraph  (f)  of  this  subsection. 


(7)  Use  the  interest  rate  established  by 
the  Secretary  of  the  Treasury  (230.7101- 
1(a)).  Do  not  use  any  other  interest  rate. 

(8)  Multiply  (5)  by  (6)  by  (7).  This  U 
the  working  capital  adjustment  It  shall  > 
not  exceed  4  percent  of  the  contract 
costs  in  Block  20. 

(c)  Values:  Normal  and  designated 
ranges. 


Contract  type 


Firm  fixed-price,  no  financing 

Firm  fixed-price,  with  financing  

Fixed-price-incentive.  no  financing 
Fixed-price  witfi  redeterminabte  provision 
Fixe*price-incentive.  with  financing 


(1) 
(2) 
(1) 
(3) 
(2) 


Normal  value 
(ptfcent) 


5 
3 
3 


Des- 
ignated 
range 
(percent) 


4  to  6. 
2  to  4. 
2  to  4. 

0to2. 
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Contract  type 


Notes 


f4onnal  value 
(percent) 


Des- 


(perMnt) 
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Time  and  material  (xwitracts  (inducfng  overhaul  contracts  priced  on  time  and  material  basis) 

Labor-hour  contracts 

Firm  fixed-price-tevel-o(-enort-term 


(4) 
(4) 
(5) 
(5) 
(5) 


.5 
.5 
.5 
.5 


0to2. 
Otol. 
Otol. 
Otol. 
Otol. 


(1]  "No  financing"  means  that  the 
contract  either  does  not  provide 
progress  payments,  or  provides  them 
only  on  a  limited  basis,  such  as 
financing  of  first  articles.  Do  not 
compute  a  working  capital  adjustment 

(2)  "With  financing"  means  progress 
payments.  When  progress  payments  are 
present,  compute  a  working  capital 
adjustment  (Block  26). 

(3)  For  the  purposes  of  assigning 
profit  values,  treat  a  fixed- price  contract 
with  redeterminable  provisions  as  if  it 
were  a  fixed-price-incentive  contract 
with  below  normal  conditions. 

(4)  Cost-plus  contracts  shall  not 
receive  the  working  capital  adjustment 

(5)  These  types  of  contracts  are 
considered  cost-plus-fixed-ftoe  contracts 
for  the  purposes  of  assigning  profit 
values.  They  shall  not  receive  the 
working  capita]  adjustment  in  Block  26. 
However,  they  may  receive  higher  than 
normal  values  within  the  designated 
range  to  the  extent  that  portions  of  cost 
are  fixed. 

(d)  Evxihiation  criteria — (1)  Generai. 
The  contracting  officer  should  consider 
elements  that  afiiect  contract  type  risk 
such  as — 

(i)  Length  of  contract; 

(ii)  Adequacy  of  coat  dMa  (at 
projections; 

(iii)  Economic  environment; 

(iv)  Natiire  and  extent  of 
subcontracted  activity; 

(v)  Protection  provided  to  the 
contractor  under  contract  {Hovisions 
(e.g.,  economic  price  adjustment 
clauses); 

(vi)  The  ceilings  and  share  lines 
contained  in  incentive  provisions;  and 

(vii)  Risks  associated  with  contracts 
for  foreign  military  sales  (FMS)  that  are 
not  funcM  by  U.S.  appropriations. 

(2)  Mandatory.  The  contracting  officer 
shall  assess  the  extent  to  which  costs 
have  been  incurred  prior  to 
definitization  of  the  contract  action  (see 
also  217.7404-6(a)).  The  assessment 
shall  include  any  reduced  contractor 
risk  on  both  the  contract  before 
definitization  and  the  remaining  portion 
of  the  contract.  When  costs  have  been 
inc\irred  prior  to  definitization, 
generally  regard  the  contract  type  risk  to 
be  in  the  low  end  of  the  designated 


range.  If  a  substantial  portion  of  the 
costs  have  been  incurred  prior  to 
definitization,  the  contracting  officer 
may  assign  a  value  as  low  as  0%, 
regardless  of  contract  type. 

(3)  Above  normal  conditions.  The 
contracting  officer  may  assign  a  higher 
than  normal  value  when  there  is 
substantial  contract  type  risL  Indicators 
of  this  are — 

(i)  Efforts  where  there  is  minimal  cost 
history: 

(ii)  Long-term  contracts  without 
provisions  protecting  the  contractor, 
particularly  when  there  is  considerable 
economic  uncertainty; 

(iii)  Incentive  provisions  (e.g.,  cost 
and  performance  incentives)  that  place 
a  hi^  degree  of  risk  on  the  contractor; 
or 

(iv)  FMS  sales  (other  than  those  imder 
DoD  cooperative  logistics  support 
arrangements  or  those  made  from  U.S. 
Government  inventories  or  stocks) 
where  the  contractor  can  demonstrate 
that  there  are  substantial  risks  above 
those  normally  present  in  DoD  contracts 
for  similar  items. 

(4)  Below  normal  conditions.  The 
contracting  officer  may  assign  a  lower 
than  normal  value  when  the  contract 
t3rpe  risk  is  low.  Indicators  of  this  i_ 

(i)  Very  mature  product  line  with 
extensive  cost  history; 

(ii)  Relatively  short-term  contracts; 

(iii)  Contractual  provisions  that 
substantially  reduce  the  contractor's 
risk;  or 

(iv)  Incentive  provisions  that  place  a 
low  degree  of  risk  on  the  contractor. 

(e)  Costs  financed.  (1)  Costs  financed 
equal  total  costs  multiplied  by  the 
portion  (percent)  of  costs  financed  by 
the  contractor. 

(2)  Total  costs  equal  Block  20  (i.e.,  all 
allowable  costs,  including  general  and 
administrative  and  independent 
research  and  development  and  bid  and 
proposal,  but  excluding  facilities  capital 
cost  of  money),  reduced  as  appropriate 
when — 

(i)  The  contractor  has  little  cash 
investment  (e.g.,  subcontractor  progress 
payments  liquidated  late  in  period  of 
performance); 

(ii)  Some  costs  are  covered  by  special 
financing  provisions,  such  as  advance 
payments;  or 


(iii)  The  contract  is  multiyear  and 
there  are  special  funding  arrangements. 

(3)  The  portion  financed  by  the 
contractor  is  generally  the  portion  not 
covered  by  progress  payments,  i.e., 
100%  minus  the  customary  progress 
payment  rate  (FAR  32.501).  For 
example,  if  a  contractor  receives 
progress  payments  at  75%,  the  portion 
financed  by  the  contractor  is  25%.  On 
contracts  that  provide  flexible  progress 
payments  (252.232-7003)  or  progress 
payments  to  small  businesses,  use  the 
customary  progress  payment  rate  for 
large  businesses. 

(f)  Contract  length  factor.  (1)  This  is 
the  period  of  time  that  the  contractor 
has  a  working  capital  investment  in  the 
contract.  It — 

(i)  Is  baised  on  the  time  necessary  for 
the  contractor  to  complete  the 
substantive  portion  of  the  work; 

(ii)  Is  not  necessarily  the  period  of 
time  between  contract  award  and  final 
delivery  (or  final  payment),  as  periods 
of  minimal  effort  should  be  excluded: 

(iii)  Should  not  include  periods  of 
performance  contained  in  option 
provisions;  and 

(iv)  Should  not,  for  multiyear 
contracts,  include  periods  of 
performance  beyond  that  reqiiired  to 
complete  the  initial  program  year's 
requlTeiftents. 

(2)  The  contracting  officer — 

(i)  Should  use  the  following  table  to 
select  the  contract  length  foctor; 

(ii)  Should  develop  a  weighted 
average  contract  length  whrai  the 
contract  has  multiple  deliveries;  and 

(iii)  May  use  sampling  techniques, 
provided  they  produce  a  representative 
result 


Table 

Peirod  to  perform  substantive 

Contract 

portion 

lenyui  IBCIOr 

21  Of  less 

.40 

22  to  27 

.66 

28  to  33 . 

.90 

34  to  39 

1.15 

40  to  45 

1.40 

46  to  51  „ 

1.65 

S2  to  57  ..-...^.........M...,.^...... 

1.90 

58  to  63 

2.15 

64  to  60 

2.40 

70  to  75 

2.65 
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TABLE— Continued 

Peirod  to  perfemi  substantive 
portion 

Contract 
let  igth  factor 

76  or  more  ...:. 

2.90 

34th.  36th.  38th.  and  40th  months  of  the 
contract.  The  avnage  period  is  37 
months  and  the  contract  length  factor  is 
1.15. 


^    216,404-71.4    FaeHWsacaplMamploywL 


(3)  Example:  A  prospective  contract 
has  a  performance  period  of  40  months 
with  end  items  being  delivered  in  the 


27. 
28. 
29. 


Umd  

Buiidhigs  .„ 
Equipment 


(a)  Description.  This  factor  focuses  on 
encouraging  and  rewarding  aggressive 
capital  investment  in  facilities  that    - 


Contractor  facilities  capital 
emptoyed 


benefit  DoD.  It  recognizes  both  the 
facilities  capifal  that  the  contcsctor  «vill 
employ  in  contract  performance  and  the 
contractor's  commitmmt  to  improving 
productivity. 

(b)  Det^mination. 

The  following  extract  from  the  DD 
Form  1547  has  been  annotated  to 
explain  the  process. 


Assigrwd 


(1) 
(1) 


Amount 
emptoyed 


(2) 
(2) 


Profit 
obiective 


HIA 
(3) 


(1)  Select  a  value  from  the  list  in 
paragraph  (c)  of  this  subsection  using 
the  evaluation  criteria  in  paragraph  (d) 
of  this  subsection. 

<2)  Use  the  allocated  facilities  capital 
attributable  to  land,  buildings,  and 
equipment  as  derived  in  DD  Form  1861. 
"Contract  Facilities  Coital  Cost  of 
Money"  (see  230.7001). 

(i)  In  addition  to  the  net  book  value 
of  facilities  capital  employed,  consider 
facilities  capital  that  is  part  of  a  formal 


investment  plan  if  the  contractor 
submits  reasonable  evidence  that — 

(A)  Achievable  benefits  to  DoD  will 
result  from  the  investment:  and 

(B)  The  benefits  of  the  investment  are 
included  in  the  forward  pricing 
structure. 

(ii)  If  the  value  of  intracompany 
transfers  has  been  included  in  Block  18 
at  cost  (i.e..  excluding  general  and 
administrative  (G&A)  expenses  and 
profit),  add  to  the  contractor's  allocated 


facilities  capital,  the  allocated  facilities 
capital  attr^table  to  the  buildings  and 
equipment  of  those  corporate  divisions 
supplying  the  intracompany  transfers. 
Do  not  make  this  addition  if  the  value 
of  intracompany  transfers  has  been 
included  in  Block  16  at  price  (i.e., 
including  G&A  expenses  and  profit). 
(3)  Multiply  (1)  by  (2). 

(c)  Values:  Normal  and  designated 
ranges. 


(1) 
(1) 
(1) 
(2) 
(2) 
(2) 
(3) 
(3) 
(3) 


Asset  type 


Land  

Buildings  ... 
Equlpmeitf 

Land  „ 

Buildings  .„ 
Equipment 

Land  

Buildings  ... 
Equipment 


Normal 
value  (per- 
cent) 


0 

15 

35 

0 

5 

20 

0 

0 

0 


Des- 

igr>ated 

range 

(percent) 


N/A 

10  to  20 

20toS0 

N/A 

OtolO 

15to25 

N/A 

0 

0 


(1)  These  sre  the  normal  values  and 
ranges.  They  apply  to  all  situations 
except  those  noted  in  (2)  and  (3). 

(2)  These  alternate  values  and  ranges 
apply  to  situations  where  a  highly 
facilitized  manufacturing  firm  will  be 
performing  a  research  and  development 
or  services  contract  They  balance  the 
method  used  to  allocate  facilities  capital 
cost  of  money,' which  may  produce 
disproportionate  allocation  of  assets  to 
these  types  of  efibrts. 

(3)  When  using  a  value  from  the 
alternate  designated  range  for  the 
performance  risk  factor  (215.404-71- 
2(c)(2)},  do  not  allow  profit  on  facilities 
capital  employed. 

(d)  Evaluation  criteria. 

(1)  In  evaluating  facilities  capital 
employed,  the  contracting  officer — 

(i)  Should  relate  the  usefulness  of  the 
facilities  capital  to  the  goods  or  services 


being  acquired  imder  the  prospective 
contract; 

(ii)  Shoiild  analyze  the  productivity 
improvements  and  other  anticipated 
industrial  base  enhancing  benefits 
resulting  from  the  facilities  capital 
investment,  including — 

(A)  The  economic  value  of  the 
facilities  capital,  such  as  physical  age, 
imdepreciated  value,  idleness,  and 
expected  contribution  to  future  defense 
needs;  and 

(B)  The  contractor's  level  of 
investment  in  defense  related  facilities 
as  compared  with  the  portion  of  the 
contractor's  total  business  that  is 
derived  from  DoD; 

(iii)  Should  consider  any  contractual 
provisions  that  reduce  the  contractor's 
risk  of  investment  recovery,  such  as 
termination  protection  cfause,  capital 
investment  indemnification,  and 
productivity  saving  rewards;  and 


(iv)  Shall  ensure  that  increases  in 
facilities  capital  investments  are  not 
merely  asset  revaluations  attributable  to 
mergers,  stock  transfers,  take-overs, 
sales  of  corporate  entities,  or  similar 
actions. 

(2)  Above  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  higher 
than  normal  value  if  the  facilities  capital 
investment  has  direct,  identifiable,  and 
exceptional  benefits.  Indicators  are — 

(A)  New  investments  in  state-of-the- 
art  technology  that  reduce  acquisition 
cost  or  yield  other  tangible  benefits  such 
as  improved  product  quality  or 
accelerated  deliveries; 

(B)  Investments  in  new  equipment  for 
research  and  development  applications; 
or 

(C)  Contractor  demonstration  that  the 
investments  are  over  and  above  the 
normal  capital  investments  necessary  to 
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support  anticipated  requirement&of 
DoD  programs. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  above  normal  when 
there  are  direct  and  measurable  benefits 
in  efRciency  and  significantly  reduced 
acquisition  costs  on  the  effort  being 
priced.  Maximum  values  apply  only  to 
those  cases  where  the  benefits  of  the 
facilities  capital  investment  are 
substantially  above  normal. 

(3)  Below  normal  conditions,  (i)  The 
contracting  officer  may  assign  a  lower 
than  normal  value  if  the  facilities  capital 
investment  has  little  benefit  to  DoO. 
Indicators  are — 

(A)  Allocations  of  capital  apply 
predominantly  to  commercial  item 
lines; 

(B)  Investments  are  for  such  things  as 
furniture  and  fixtures,  home  or  group 
level  administrative  offices,  corporate 
aircraft  and  hangars,  gymnasiums;  or 

(C)  Facilities  are  old  or  extensively 
idle. 

(ii)  The  contracting  officer  may  assign 
a  value  significantly  below  normal 
when  a  significant  portion  of  defense 
manuCacturing  is  done  in  an 
envinsnment  characterized  by  outdated, 
inefficient,  and  labor-intensive  capital 
equipment 

215.404-72    Modtftod  weigmad  guidelines 
nwHwd  for  nonprofit  oi  jMil  i  atlona. 

(a)  Definition.  As  used  in  this  subpart, 
a  nonprofit  organization  is  a  business 
entity — 

(1)  That  operates  exclusively  for 
charitable,  scientific,  or  educational 
purposes; 

(2)  Whose  earnings  do  not  benefit  any 
private  shareholder  or  individual; 

(3)  Whose  activities  do  not  involve 
influencing  legislation  or  political 
campaigning  for  any  candidate  for 
public  office;  and 

(4)  That  is  exempted  fit>m  Federal 
income  taxation  under  section  501  of 
the  Internal  Revenue  Code. 

(b)  For  nonprofit  organizations  that 
are  Federally  Funded  Research  and 
Development  Centers  (FFRDCs).  the 
contracting  officer — 

(1)  Should  consider  whether  any  fee 
is  appropriate.  Considerations  shall 
include  the  FFROC's— 

(i)  Proportion  of  retained  earnings  (as 
established  under  generally  accepted 
accounting  methods)  that  relates  to  DoD 
contracted  effort; 

(ii)  Facilities  capital  acquisition  plans; 


(iii)  Working  capital  funding  as 
assessed  on  operating  cycle  cash  needs; 

(iv)  Contingency  funding;  and 

(v)  Provision  for  funding 
unreimbursed  costs  deemed  ordinary 
and  necessary  to  the  FFRDC. 

(2)  Shall,  when  a  fee  is  considered 
appropriate,  compute  the  fee  objective 
using  the  weighted  guidelines  method 
in  215.404-71,  with  the  following 
modifications — 

(i)  Modifications  to  performance  risk 
(Blocks  21-24  of  the  DD  Form  1547). 

(A)  If  the  contracting  officer  assigns  a 
value  from  the  standard  designated 
range  (215.404-71-2(c)),  reduce  the  fee 
objective  by  an  amount  equal  to  1%  of 
the  costs  in  Block  18  of  the  DD  Form 
1547.  Show  the  net  (reduced)  amount 
on  the  DD  Form  1547. 

(B)  If  the  contracting  officer  assigns  a 
value  fiom  the  alternate  designated 
range,  reduce  the  fee  objective  by  an 
amount  equal  to  2%  of  the  costs  in 
Block  18  of  the  DD  Form  1547.  Show 
the  net  (reduced)  amount  on  the  DD 
Form  1547. 

(ii)  Modifications  to  contract  type  risk 
(Block  25  of  the  DD  Form  1547).  Use  a 
designated  range  of  - 1%  to  8%  in  lieu 
of  the  values  in  215.404-71-3.  There  is 
no  normal  value. 

(c)  For  nonprofit  organizations  that 
are  entities  that  have  been  identified  by 
the  Secretary  of  Defense  or  a  Secretary 
of  a  Department  as  receiving  sustaining 
support  on  a  cost-plus-fixed-fee  basis 
from  a  particular  DoD  department  or 
agency,  compute  a  fee  objective  for 
covered  actions  using  the  weighted 
guidelines  method  in  215.404-71, 
modified  as  described  in  paragraph 
(b)(2)  of  this  subsection. 

(d)  For  all  other  nonprofit 
organizations,  compute  a  fee  objective 
for  covered  actions  using  the  weighted 
gmdelines  method  in  215.404-71, 
modified  as  described  in  paragraph 
(b)(2)(i)  of  this  subsection. 

215.404-73    AllamMlvastructijrad 


(a)  The  contracting  officer  may  use  an 
alternate  structured  approach  under 
215.404-4(c). 

(b)  The  contracting  officer  may  design 
the  structure  of  the  alternate,  but  it  shall 
include — 

(1)  Consideration  of  the  three  basic 
components  of  profit — performance  risk, 
contract  type  risk  (including  working 
capital),  and  Eacilities  capital  employed. 


However,  the  contracting  officer  is  not 
required  to  complete  Blocks  21  through 
30  of  the  DD  Form  1547. 

(2)  Offset  for  facilities  capital  cost  of 
money. 

(i)  The  contracting  officer  shall  reduce 
the  overall  prenegotiation  profit 
objective  by  the  lesser  of  1%  of  total 
cost  or  the  amount  of  facilities  capital 
cost  of  money.  The  profit  amount  in  the 
negotiation  summary  of  the  DD  Form 
1547  must  be  net  of  the  offset. 

(ii)  This  adjustment  is  needed  for  the 
following  reason:  The  values  of  the 
profit  factors  used  in  the  weighted 
guidelines  method  were  adjusted  to 
recognize  the  shift  in  facilities  capital 
cost  of  money  from  an  element  of  profit 
to  an  element  of  contract  cost  (see  FAR 
31.205-10)  and  reductions  were  made 
directiy  to  the  profit  factors  for 
perfo^nance  risk.  In  order  to  ensure  that 
this  policy  is  applied  to  all  DoD 
contracts  that  allow  facilities  capital 
cost  of  money,  similar  adjustments  shall 
be  made  to  contracts  that  use  alternate 
structured  approaches. 

215.404-74    Fa*  raquirenMnts  for  coat- 
pliM-MMr(^foa  contracts. 

In  developing  a  fee  objective  for  cost- 
plus-award-fee  contracts,  the 
contracting  officer  shall — 

(a)  Follow  the  guidance  in  FAR 
16.404-2  and  216.404-2; 

(b)  Not  use  the  weighted  guidelines 
method  or  alternate  structiued 
approach; 

(c)  Apply  the  ofiiBet  policy  in  215.404- 
73(b)(2)  for  facilities  capital  cost  of 
money,  i.e.,  reduce  the  base  fee  by  the 
lesser  of  1%  of  total  costs  or  the  amount 
of  facilities  capital  cost  of  money;  and 

(d)  Not  complete  a  DD  Forth  1547. 

215.404-75    Reporting  proflt  and  fee 
staMsllcs. 

(a)  Contracting  officers  in  contracting 
offices  that  participate  in  the 
management  information  system  for 
profit  and  fee  statistics  shall  send 
completed  DD  Forma  1547  on  actions  of 
$500,000  or  more,  where  the  contracting 
officer  used  either  the  weighted 
guidelines  method,  an  alternate 
structured  apprtiach,  or  the  modified 
weighted  guidelines  method,  to  their 
designated  office  within  30  days  after 
contract  award. 

(b)  Participating  contracting  offices 
and  their  designated  offices  are — 


Contracting  office 


Designated  office 


Army 


AH 


Anny  Procurement  Research  and  Analysis  Office.  ABn:  SFRO-KPR 
(WGL),  BIdg  12500,  C  Wing,  Ft  Lse.  VA  23801-6045. 


'Naval  Air  Systems  Command 


*Navai  Sea  Systems  Command 
*Space  and  Navai  Warfare  Systems  Command 
*Maval  FaciMies  Engineering  Command 
'Navai  Supply  Systems  Command 
'Office  of  Naval  Research 
•Headquarters,  United  States  Marine  Corps 
'Strategic  Systems  Programs  Office 
'Military  Seam  Command 
'Automatic  Data  Procmsing  Selection  Office 
'Navy  Regional  Data  Automation  Center 
*Naval  Research  Laboratory 
'Navy  Commercial  Communications  Center 
'Naval  Avialion  Depot  Operations  Center 
'Includes  all  sutwrdinate  ield  offices 


Commander.  Fleet  and  Industrial  Supply  Center.  Norfok,  Washington 
D€«achment.  Code  402.  Washington  Navy  Yard.  Washington,  DC 
20374.  ^^ 


Air  Ferae 


Air  Force  Materiel  Command,  645  CCSG/SCOS.  Attn:  J010  Clark, 
2721  Sacramento  Street,  Wright-Patterson  Air  Force  Base.  OH 
45433. 


(c)  When  negotiation  of  a  contract 
action  over  $500,000  has  been  delegated 
to  another  contracting  agency  (e.g.,  to  an 
administrative  contracting  officer),  that 
agency  shall  ensure  that  a  copy  of  the 
DD  Form  1547  is  provided  to  die 
delegating  office  for  reporting  piuposes 
within  30  days  from  negotiation  of  the 
contract  action. 

(d)  Contracting  offices  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico  are  exempt  frtim  reporting. 

(e)  Designated  offices  send  a  quarterly 
(non-cumulative)  report  of  DD  Form 
1547  data  to— 

Washington  Headquarters  Service. 
Directorate  for  Information  Operations 
and  Reports,  (WHS/DIOR).  1215 
Jefferson  Davis  Highway.  Suite  1204, 
Arlington,  VA  22202-4302 

(f)  In  preparing  and  sending  the 
quarterly  report,  designated  offices — 

(1)  Perform  the  necessary  audits  to 
ensure  information  accuracy; 

(2)  Do  not  enter  classified 
information; 

(3)  Transmit  the  report  via  computer 
magnetic  tape  using  the  procedures, 
format,  and  editing  process  issued  by 
the  Director  of  Defense  Procurement; 
and 

(4)  Send  the  reports  not  later  than  the 
30th  day  after  the  close  of  the  quarterly 
reporting  periods. 

(g)  These  reporting  requirements  have 
been  assigned  report  control  symbol: 
P&L(Q)1751. 


215.406-1    Pfenegotlatlon  oblactlwsa. 

(a)  Also  consider — 

(i)  Data  resulting  from  application  of 
work  measurement  systems  in 
developing  prenegotiation  objectives; 
and 

(ii)  Field  pricing  assistance  personnel 
participation  in  planned  prenegotiation 
and  negotiation  activities. 

(b)  Prenegotiation  objectives, 
including  objectives  related  to 
disposition  of  findings  and 
recommendations  contained  in 
preaward  and  postaward  contract  audit 
and  other  advisory  reports,  shall  be 
docimiented  and  reviewed  in 
accordance  with  Departmental 
procedures. 

215.406-3    DocunMHtlngltw  negotiation. 

(a)(7)  Include  the  principal  factors 
related  to  the  disposition  of  finriii^ 
and  recommendations  contained  in 
preaward  and  postaward  contract  audit 
and  other  advisory  reports. 

(10)  The  documentation — 

(A)  Must  address  significant 
deviations  from  the  prenegotiation 
profit  objectives; 

(B)  Should  include  the  DD  Form  1547. 
Record  of  Weighted  Guidelines 
Application  (see  215.404-70).  if  used, 
with  supporting  rationale;  and 

(C)  Must  address  the  rationale  for  not 
using  the  weighted  guidelines  method 
when  its  use  would  otherwise  be 
required  by  215.404-70. 


215.407-1    DefeeOwacostorprtcingi 

(b)(2)  Unless  there  is  clear  evidence  to 
the  contrary,  the  contracting  officer  may 
presume  the  defective  data  were  relied 
on  and  resulted  in  a  contract  price 
increase  equal  to  the  amount  of  the 
defect  plus  related  overhead  and  profit 
or  fee.  The  contracting  officer  is  not 
expected  to  reconstruct  the  negotiation 
by  speciUating  as  to  what  would  have 
been  considered  by  the  negotiating 
parties  if  the  nondefective  data  had  been 
known. 

215.407-2    lAake-or-buy  piogiaiiia. 

(e)  Program  requirements. — (1)  Items 
and  work  included.  The  minimnip 
dollar  amount  is  $1  million. 

215.407-3    Forward  pricing  rata 


(b)(i)  Use  forward  pricing  rate 
agreement  (FPRA)  rates  when  such  rates 
are  available,  unless  waived  on  a  case- 
by-case  basis  by  the  head  of  the 
contracting  activity. 

(ii)  Advise  the  ACO  of  each  case 
waived. 

(iii)  Contact  the  ACO  for  questions  on 
FPRAs  or  recommended  rates. 

215.407-4    ShouM-cost  review. 

(b)  Program  should-cost  review.  (2) 
DoD  contracting  activities  should 
consider  performing  a  program  should- 
cost  review  before  award  of  a  definitive 
major  systems  contract  exceeding  $100 
million. 
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(c)  Overhead  should-cost  review.  (1) 
Contact  the  DCMCTDLA  Overhead 
Center.  Fort  Belvoir,  VA  22060-6221.  at 
(703)  767-3387.  for  questions  on 
overhead  should-cost  analysis. 

(2)(A)  The  Defense  Contract 
Management  Command/Defense 
Logistics  Agency  (DCMC/DLA).  or  the 
military  department  responsible  for 
performing  contract  administration 
functions  (e.g.,  Navy  SUPSHIP),  should 
consider,  based  on  risk  assessment, 
performing  an  overhead  should-cost 
review  of  a  contractor  business  unit  (as 
defined  in  FAR  31.001)  when  all  of  the 
following  conditions  exist: 

(1)  Projected  aimual  sales  to  DoD 
exceed  $1  billion; 

(2)  Projected  DoD  versus  total 
business  exceeds  30  percent; 

(3)  Level  of  sole-source  DoD  contracts 
is  high: 

(4)  Significant  volume  of  proposal 
activity  is  anticipated; 

(5)  Production  or  development  of  a 
major  weapon  system  or  program  is 
anticipated;  and 

(6)  Contractor  cost  control/redtiction 
initiatives  ap{>ear  inadequate. 

(B)  The  head  of  the  contracting 
activity  may  request  an  overhead 
should-cost  review  for  a  business  unit 
that  does  not  meet  the  criteria  in 
paragraph  (bKl)  of  this  subsection. 

(C)  Overhead  should-cost  reviews  are 
labor  intensive.  These  reviews  generally 
involve  participation  by  the  contracting, 
contract  administration,  and  contract 
audit  elements.  The  extent  of 
availability  of  military  department, 
contract  administration,  and  contract 
audit  resources  to  support  EXUMC/DLA- 
led  teams  should  be  considered  when 
determining  whether  a  review  will  be 
conducted.  Overhead  should-cost 
reviews  generally  shall  not  be 
conducted  at  a  contractor  business 

'  segment  more  frequently  than  every 
three  years. 

215.407-6    Estlnieliitg  syMMiw. 


21S.407-6-70    OtoGloaure,! 
flnd  revtow  reQuicenwntew 

(a)  Definitions. 

(1)  "Adeqtiate  estimating  system" 
means  an  estimating  system  that — 

(i)  Is  established,  maintained^  reliable, 
and  consistently  applied;  and 

(ii)  Produces  verifiable,  supportable, 
and  documented  cost  estimates. 

(2)  "Contractor"  means  a  business 
unit  as  defined  in  FAR  31.001. 

(3)  "Estimating  system"  is  as  defined 
in  the  clause  at  252.215-7002,  Cost 
Estimating  System  Requirements. 

(4)  "Significant  estimating  system 
deficiency"  means  a  shortcoming  in  the 
estimating  system  that  is  likely  to 


consistently  residt  in  proposal  estimates 
for  total  cost  or  a  major  cost  element(s) 
that  do  not  provide  an  acceptable  basis 
for  negotiation  of  fair  and  reasonable 
prices, 
(b)  Applicability. 

(1)  DoD  policy  is  that  all  contractors 
have  estimating  systems  that — 

(i)  Are  adequate; 

(ii)  Consistently  produce  well- 
supported  proposals  that  are  acceptable 
as  a  basis  for  negotiation  of  fair  and 
reasonable  prices; 

(iii)  Are  consistent  with  and 
integrated  with  the  contractor's  related 
management  systems;  and 

(iv)  Are  subject  to  applicable  financial 
control  systems. 

(2)  A  large  business  contractor  is 
subject  to  estimating  system  disclosure, 
maintenance,  and  review  requirements 
if— 

(i)  In  its  preceding  fiscal  year  the 
contractor  received  DoD  prime  contracts 
or  subcontracts  totaling  $50  million  or 
more  for  which  cost  or  pricing  data  were 
required{  or 

(li)  In  its  preceding  fiscal  year  the 
contractor  received  DoD  prime  contracts 
or  subcontracts  totaling  $10  million  or 
more  (but  less  than  $50  million)  for 
which  cost  or  pricing  data  were  required 
and  the  contracting  officer,  with 
concurrence  or  at  the  request  of  the 
administrative  contracting  officer 
(ACO),  determines  it  to  be  in  the  best 
interest  of  the  Government  (e.g., 
significant  estimating  problems  are 
believed  to  exist  or  the  contractor's  sales 
are  oredominantly  Government). 

(cj  Responsibilities. 

(1)  The  contracting  officer  shall — 
(i)  Through  use  of  the  clause  at 

252.215-7002,  Cost  Estimating  System 
Requirements/apply  the  disclosure, 
maintenance,  and  review  requirements 
to  large  business  contractors  meeting  the 
criteria  in  paragraph  (b)(2)(i)  of  this 
subsection; 

(ii)  Consider  whether  to  apply  the 
disclosure,  maintenance,  and  review 
requirements  to  large  business 
contractors  under  paragraph  (b)(2)(ii)  of 
this  subsection;  and 

(iii)  Not  apply  the  disclosure, 
maintenance,  and  review  requirement  to 
other  than  large  business  contractors. 

(2)  The  cognizant  ACO.  for 
contractors  subject  to  paragraph  (bK2)  of 
this  subsection,  shall — 

(i)  Determine  the  adequacy  of  the 
disclosure  and  system;  and 

(ii)  Pursue  correction  of  any 
deficiencies. 

(3)  The  cognizant  auditor,  on  behalf  of 
the  ACO,  serves  as  team  leader  in 
conducting  estimating  system  revievrs. 

(4)  A  contractor  subject  to  estimating 
system  disclosure,  maintenance,  and 
review  requirements  shall — 


(i)  Maintain  an  adequate  system; 

(ii)  Describe  its  system  to  the  ACO; 

(iii)  Provide  timely  notice  of  changes 
in  the  system;  and 

(iv)  Correct  system  deficiencies 
identified  by  the  ACO. 

(d)  Characteristics  of  an  adequate 
estimating  system. 

(1)  General.  An  adequate  system 
should  provide  for  the  use  of 
appropriate  source  data,  utilize  sound 
estimating  techniques  and  good 
judgment,  maintain  a  consistent 
approach,  and  adhere  to  estimated 
policies  and  procedures. 

(2)  Evaluation.  In  evaluating  the 
adequacy  of  a  contractor's  estimating 
system,  the  ACO  should  consider 
whether  the  contractor's  estimating 
system,  for  example — 

(i)  Establishes  clear  responsibility  for 
preparation,  review,  and  approval  of 
cost  estimates; 

(ii)  Provides  a  written  description  of 
the  organization  and  duties  of  the 
personnel  responsible  for  preparing, 
reviewing,  and  approving  cost 
estimates; 

(iii)  Assures  that  relevant  personnel 
have  sufficient  training,  experience,  and 
guidance  to  perform  estimating  tasks  in 
accordance  with  the  contractor's 
established  procedures; 

(iv)  Identifies  the  sources  of  data  and 
the  estimating  methods  and  rationale 
used  in  developing  cost  estimates; 

(v)  Provides  for  appropriate 
supervision  throughout  the  estimating 
process; 

(vi)  Provides  for  consistent 
application  of  estimating  technioues; 

(vii)  Provides  for  detection  ana  timely 
correction  of  errors; 

(viii)  Protects  against  cost  duplication 
and  omissions; 

(ix)  Provides  for  the  use  of  historical 
experience,  including  historical  vendor 
pricii^  information,  where  appropriate; 

(x)  Requires  use  of  appropriate 
analytical  methods; 

(xi)  Integrates  information  available 
Crom  other  management  systems,  where 
appropriate; 

(xii)  Requires  management  review 
including  verification  that  the 
company's  estimating  policies, 
procedures  and  practices  comply  with 
this  regulation; 

(xiiij  Provides  for  internal  review  of 
and  accountability  for  the  adequacy  of 
the  estimating  system,  including  the 
comparison  of  projected  results  to  actual 
results  and  an  analysis  of  any 
differences; 

(xiv)  Provides  procedures  to  update 
cost  estimates  in  a  timely  manner 
throughout  the  negotiation  process;  and 

(xvjAddresses  responsibuity  for 
review  and  analysis  of  the 
reasonableness  of  subcontract  prices. 
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(3)  Indicators  of  potentially  significant 
estimating  deficiencies.  The  following 
examples  indicalu  conditions  that  may 
produce  or  lead  to  significant  estimating 
deficiencies — 

(i)  Failure  to  ensure  that  historical 
experience  is  available  to  and  utilized 
by  cost  estimators,  where  appropriate; 

(ii)  Continuing  fiailure  td  analyze 
materitd  costs  or  failure  to  perform 
subcontractor  cost  reviews  as  required; 

(iii)  Consistent  absence  of  analytical 
support  for  significant  proposed  cost 
amoimts; 

(iv)  Excessive  reliance  on  individual 
personal  judgment  where  historical 
experience  of  commonly  utilized 
standards  are  available; 

(v)  Recurring  significant  defective 
pricing  findings  within  the  same  cost 
element(s); 

(vi)  Failure  to  integrate  relevant  parts 
of  other  management  systems  (e.g., 
production  control  or  cost  accounting) 
with  the  estimating  system  so  that  the 
ability  to  generate  reliable  cost  estimates 
is  impaired;  and 

(vii)  Failure  to  provide  established 
policies,  procedures,  and  practices  to 
persons  responsible  for  preparing  and 
supporting  estimates. 

(e)  Review  procedures.  Cognizant 
audit  and  contract  administration 
activities  shall — 

(1)  Establish  and  manage  regular 
programs  for  reviewing  selected 
contractors'  estimating  systems. 

(2)  Conduct  reviews  as  a  team  effort 
(i)  The  contract  auditor  will  be  the 

team  leader, 
(ii)  The  team  leader  will — 

(A)  Coordinate  with  the  ACO  to 
ensure  that  team  membership  includes 
qualified  contract  administration 
technical  specialists. 

(B)  Advise  the  ACO  and  contractor  of 
significant  findings  during  the  conduct 
of  the  review  and  during  the  exit 
conference. 

(C)  Prepare  a  team  report. 

(1)  The  ACO  or  a  representative 
should — 

(i)  Coordinate  the  contract 
administration  activity's  review; 

[ii)  Consolidate  findings  and 
recommendations;  and 

(iii)  When  appropriate,  prepare  a 
comprehensive  written  report  for 
submission  to  the  auditor. 

(2)  The  contract  auditor  will  attach 
the  ACO's  report  to  the  team  report. 

(3)  Tailor  reviews  to  take  full 
advantage  of  the  day-to-day  work  done 
by  both  organizations. 

(4)  Conduct  a  review  every  three  years 
of  contractors  subject  to  the  disclosure 
requirements.  The  ACO  and  auditor 
may  lengthen  or  shorten  the  three-year 
period  based  on  their  joint  risk 


assessment  of  the  contractor's  past 
experience  and  current  vulnerability. 

(f)  Disposition  of  survey  team 
findings. 

(1)  Reporting  of  survey  team  fin'dings. 
The  auditor  will  document  the  findings 
and  recommendations  of  the  survey 
team  in  a  report  to  the  ACO.  If  there  are 
significant  estimating  deficiencies,  the 
auditor  will  recommend  disapproval  of 
all  or  portions  of  the  estimating  system. 

(2)  Initial  notification  to  the 
contractor.  The  ACO  will  provide  a 
copy  of  the  team  report  to  the  contractor 
and,  unless  there  are  no  deficiencies 
mentioned  in  the  report,  ask  the 
contractor  to  submit  a  written  response 
in  30  days,  or  a  reasonable  extension. 

(i)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  from 
the  date  of  initial  notification  to  correct 
any  identified  deficiencies  or  submit  a 
corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(ii)  If  the  contractor  disagrees,  the 
contractor  should  provide  rationale  in 
its  Moitten  response. 

(3)  Evaluation  of  contractor's 
response.  The  ACO,  in  consultation 
with  the  auditor,  will  evaluate  the 
contractor's  response  to  determine 
whether — 

(i)  The  estimating  system  contains 
deficiencies  that  need  correction; 

(ii)  The  deficiencies  are  significant 
estimating  deficiencies  that  would 
result  in  disapproval  of  all  or  a  portion 
of  the  contractor's  estimating  system;  or 

(iii)  The  contractor's  proposed 
corrective  actions  are  adequate  to 
eliminate  the  deficiency. 

(4)  Notification  of  ACO 
determination.  The  ACO  v\rill  notify  the 
contractor  and  the  auditor  of  the 
determination  and,  if  appropriate,  of  the 
Government's  intent  to  disapprove  all  or 
selected  portions  of  the  system.  The 
notice  shall — 

(i)  List  the  cost  elements  covered; 

(ii)  Identify  any  deficiencies  requiring 
correction;  and 

(iii)  Require  the  contractor  to  correct 
the  deficiencies  within  45  days  or 
submit  an  action  plan  showring 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(5)  Notice  of  disapproval.  If  the 
contractor  has  neither  submitted  an 
acceptable  corrective  action  plan  nor 
corrected  significant  deficiencies  within 
45  days,  the  ACO  shall  disapprove  all  or 
selected  portions  of  the  contractor's 
estimating  system.  The  notice  of 
disapproval  fnust — 

(i)  Identify  the  cost  elements  covered; 

(ii)  List  the  deficiencies  that  prompted 
the  disapproval;  and 

(iii)  Be  sent  to  the  cognizant  auditor, 
and  each  contracting  and  contract 


administration  office  having  substantial 
business  with  the  contractor. 

(6)  Monitoring  contractor's  corrective 
action.  The  auditor  and  ACO  wrill 
monitor  the  contractor's  progress  in 
correcting  deficiencies.  If  the  contractor 
fails  to  make  adequate  progress,  the 
ACO  shall  take  whatever  action  is 
necessary  to  ensure  that  the  contractor 
corrects  the  deficiencies.  Examples  off 
actions  the  ACO  can  take  are:  bringing 
the  issue  to  the  attention  of  higher-level 
management,  reducing  or  suspending 
progress  payments  (see  FAR  32.503-6), 
and  recommending  nonaward  of 
potential  contracts. 

(7)  Withdrawal  of  estimating  system 
disapproval.  The  ACO  will  withdraw 
the  diitapproval  when  the  ACO 
determines  that  the  contractor  has 
corrected  the  significant  system 
deficiencies.  Tl^  ACO  will  notify  the 
contractor,  the  auditor,  and  affected 
contracting  and  contract  administration 
activities  of  the  withdrawal. 

(g)  Impact  of  estimating  system 
deficiencies  on  specific  proposals. 

(1)  Field  pricing  teams  will  discuss 
identified  estimating  system 
deficiencies  and  their  impact  in  all 
reports  on  contractor  proposals  until  the 
deficiencies  are  resolved. 

(2)  The  contracting  officer  responsible 
for  negotiation  of  a  proposal  generated 
by  an  estimating  system  with  an 
identified  deficiency  shall  evaluate 
whether  the  deficiency  impacts  the 
negotiations.  If  it  does  not,  the 
contracting  officer  should  proceed  with 
negotiations.  If  it  does,  the  contracting 
officer  should  consider  other 
alternatives,  e.g. — 

(i)  Allowing  the  contractor  additional 
time  to  correct  the  estimating  system 
deficiency  and  submit  a  corrected 
proposal; 

(ii)  Considering  another  type  of 
contract,  e.g.,  and  FPIF  instead  of  an 
FFP; 

(iii)  Using  additional  cost  analysis 
techniques  to  determine  the 
reasonableness  of  the  cost  elements 
affected  by  the  system's  deficiency; 

(iv)  Segregating  the  questionable  areas 
as  a  cost  reimbursable  line  item; 

(v)  Reducing  the  negotiation  objective 
for  profit  or  tee;  or 

(vi)  Including  a  contract  (reopener) 
clause  that  provides  for  adjustment  of 
the  contract  amount  after  award. 

(3)  The  contracting  officer  who 
incorporates  a  reopener  clause  into  the 
contract  is  responsible  for  negotiating 
price  adjustments  required  by  the 
clause.  Any  reopener  clause 
necessitated  by  an  estimating  deficiency 
should — 
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(i)  Clearly  identify  the  amounts  and 
items  that  are  in  question  at  the  time  of 
neeotiation; 

(li)  Indicate  a  specific  time  or 
subsequent  event  by  which  the 
contractor  mil  submit  a  supplemental 
proposal,  including  cost  or  pricing  data, 
identifying  the  cost  impact  adjustment 
necessitated  by  the  deficient  estimating 
system; 

(ill)  Provide  for  the  contracting  officer 
to  unilaterally  adjust  the  contract  price 
if  the  contractor  ^Is  to  submit  tbe 
supplemental  proposal;  and 

fiv)  Provide  that  failure  of  the 
Government  and  the  contractor  to  agree 
to  the  price  adjustment  shall  be  a 
dispute  under  the  Disputes  clause. 

21S1.4O8    ^'rtti  Hlhm  piwletoiis  end 


(1)  Use  the  clause  at  252.21S-70(X), 
Pricing  Adjustments,  in  solicitations 
and  contracts  that  contain  the  clause 
3t 

(i)  FAR  52.21S-11.  Price  Reduction 
for  Defsctive  Cost  or  Pricing  Data- 
Modifications; 

(ii)  FAR  52.215-12,  Subcontractor 
Cost  or  Pricing  Data;  or 

(iii)  FAR  52.215-13.  Subcontractor 
Cost  or  Pricing  Data — Modifications. 

(2)  Use  the  clause  at  252.215-7002, 
Cost  Estimating  System  Requirements, 
in  all  solicitations  and  contracts  to  be 
awarded  on  the  basis  of  cost  or  pricing 
data. 


21&470 

(a)  Tbe  Department  of  Defense 
requires  estimates  of  the  prices  of  data 
in  order  to  evaluate  the  cost  to  the 
Government  of  data  items  in  terms  of 
their  management,  product,  or 
ensineering  value. 

(d)  When  data  are  required  to  be 
delivered  under  a  contract,  the 
solicitation  will  include  DD  Form  1423, 
Contract  Data  Requirements  List.  The 
form  and  the  provision  included  in  the 
solicitation  request  the  ofCeror  to  state 
what  portion  of  the  total  price  is 
estimated  to  be  attributable  to  the 
production  or  development  of  the  listed 
data  for  the  Government  (not  to  the  sale 
of  rights  in  the  data).  However,  offerors' 
estimated  prices  may  not  reflect  all  such 
costs;  and  different  offerors  may  reflect 
these  costs  in  a  difiiBrent  manner,  for  the 
followiiM  reasons: 

(1)  Di&rences  in  business  practices 
in  competitive  situations; 

(2)  Difiiorences  in  accounting  systems 
amoi^  offerors; 

(3)  Use  of  bctors  or  rates  on  some 
portions  of  the  data; 

(4)  Application  of  common  effort  to 
two  or  more  data  items;  and 

(5)  Differences  in  data  preparation 
methods  among  offierors. 


(c)  Data  price  estimates  should  not  be 
used  for  contract  pricing  purposes 
without  further  analysis. 

(d)  The  contracting  officer  shall 
ensure  that  the  contract  does  not 
include  a  requirement  for  data  that  the 
contractor  has  delivered  or  is  obligated 
to  deliver  to  the  Government  under 
another  contract  or  subcontract,  and  that 
the  successful  ofiisror  identifies  any 
such  data  required  by  the  solicitation. 
However,  where  duplicate  data  are 
desired,  the  contract  price  shall  include 
the  costs  of  duplication,  but  not  of 
preparation,  of  such  data. 

PART  252— SOUCtTATKM 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.215-7000  is  amended 
by  revising  the  introducttwy  text  to  read 
as  follows: 

252^9-7000    Pricing  AdIiwlnMnta. 

As  prescribed  in  215.408(1).  use  the 
following  clause: 

•        •        •        •        • 

4.  Section  252.215-7002  is  amended 
by  revising  the  introductory  text  to  read 
as  follows: 

292.219-7002    Coat  EaUmaling  Syetam 


As  prescribed  in  215.408(2).  use  the 
following  clause: 

5.  Section  252.243-7000  is  amended 
by  revising  the  clause  date  and 
paragraph  (cXl)  to  read  as  follows: 

252.243-7000    EngkMaftng  Change 


Engineering  Change  Proposals  (XXX 
19XX) 


(1)  A  completed  contract  pricii^ 
proposal:  and 

•        •        •        •        • 

[FR  Doc.  97-31109  FUsd  11-2&-07;  8:45  am] 
aaiam  000c  1 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildllf*  Sarvic* 

50  CFR  Part  17 
mN1018-nAE47 

Endangarad  and  Thraatanad  WHdlifa 
and  Ptanta;  Propoaad  Rula  To 
Eatabiiah  an  AddWonal  Manalaa 
Sanctuary  in  Kinga  Bay,  Crystal  Rivar, 
FL 

AOeiCY:  Fish  and  Wildlifo  Service, 

Interior. 

ACTION:  Proposed  rule. 


The  Service  proposes  to 
establish  an  additional  West  Indian 
manatee  (Trichecus  manatus)  sanctuary 
in  Citrus  County,  Florida,  ad)acent  to 
Kings  Bay/Crystal  River  at  the 
confluence  of  the  Three  Sistms  Spring 
run  with  a  residential  canal.  All 
waterbome  activities  in  the  sanctuary 
would  be  prohibited  from  November  15 
through  March  31  of  each  year.  The 
proposed  action  would  help  prevent  the 
taking  of  manatees  by  harassment 
resulting  from  waterbome  activities 
diiring  the  winter  months.  The  nimiber 
of  sanctuaries  in  Kings  Bay  would  be 
increased  to  seven  to  accommodate  the 
increase  in  the  number  of  manatees 
using  the  area  each  winter  and  to  o&ei 
harassment  from  increasing  public  use. 
Due  to  insufficient  time  to  complete 
preparations  for  establishing  a 
permanent  sanctiiary  before  cold 
weather  arrives,  an  emergency  rule  is 
published  elsewhere  in  today^s  Federal 
Segiater  to  provide  the  manatee  with 
immediate  protection  for  a  period  of  120 
days.  This  action  is  proposed  under  the 
authority  of  the  Endangered  Species  Act 
of  1973.  as  amended,  and  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  January  26, 
1998.  If  requested,  a  public  hearing  will 
be  held  for  the  purpose  of  receiving 
comments  on  the  permanent 
establishment  of  an  additional  manatee 
sanctuary  at  Kings  Bay,  Crystal  River. 
Florida. 

AOOMSSCS:  Written  comments  and 
materials  should  be  sent  to  Manatee 
Coordinator,  U.S.  Fish  and  Wildlife 
Service.  6620  Southpoint  Drive  South. 
Suite  310.  Jacksonville.  Florida  32216- 
0912. 

FOR  FUmMER  STOnHATIOM  CONTACT: 
Robert  O.  Turner  at  the  above  address, 
(904/232-2580  extll7);  or  Vance 
Eaddy.  Senior  Resident  Agent,  U.S.  Fish 
and  Wildlife  Service.  9721  Executive 
Center  Drive.  Suite  206.  St  Petersburg, 
Florida  33702.  (813/570-5398) 
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SUPPLEMENTARY  INFORMATION: 

Background  ** 

Crystal  River  is  a  tidal  river  on  the 
west  coast  of  Florida.  Forming  the 
headwaters  of  Crystal  River  is  Kings 
Bay.  a  lake-like  body  of  water  fed  by 
numerous  freshwater  springs.  The  Kings 
Bay  springs  constitute  one  of  the  most 
important  natural  warm-water  refuges 
for  manatees,  a  federally  listed 
endangered  species.  More  than  250 
animals  may  seek  refuge  in  the  bay's 
warm  waters  during  winter  cold 
periods.  With  the  winter  presence  of 
manatees  and  its  sheltered,  warm  and 
clear  waters,  Kings  Bay  also  attracts 
large  numbers  of  waterbome  users 
(boaters,  recreational  clivers,  snorkelers, 
and  swimmers)  most  of  whom  seek  out 
manatees  for  a  close  viewing 
experience.  The  influx  of  visitors, 
primarily  there  to  see  and  interact  with 
manatees,  provides  a  major  economic 
impact  to  the  Crystal  River  community. 

Large  aggregations  of  manatees 
apparenUy  did  not  exist  in  Kings  Bay 
until  recent  times  (Beeler  and  O'Shea 
1988).  The  first  careful  counts  were 
made  in  the  late  1960's.  Since  then 
manatee  numbers  have  increased 
significanUy.  In  1967-1968  Hartman 
(1979)  counted  38  animals.  By  1981- 
1982,  the  maximum  winter  count 
increased  to  114  animals  (Powell  and 
Rathbim  1984).  and  in  December  1994 
the  count  was  271  (U.S.  Fish  and 
Wildlife  Service,  unpublished  data). 
Both  births  and  immigration  of  animals 
from  other  areas  have  contributed  to  the 
increases  in  manatee  numbers  at  Crystal 
River. 

The  Second  Revision  of  the  Flcnida 
Manatee  Recovery  Plan  (U.S.  Fish  and 
Wildlife  Service  1995)  identifies  the 
need  to  minimize  disturbance  and 
harassment  of  manatees  in  the  wild. 
This  concern  for  the  welfere  of  manatees 
in  Kings  Bay  has  resulted  in  the 
establishment  of  a  series  of  sanctuary 
areas  to  protect  manatees  from  any 
potential  negative  impacts  of  human 
activities.  The  first  three  sanctuaries 
were  created  in  1980,  encompassing  a 
total  of  about  10  acres  in  Kings  Bay. 
These  were  closed  to  all  human  access 
each  winter  fitjm  November  15  to  March 
31  and  provided  manatees  with  areas 
where  they  could  retreat  fix)m 
waterbome  users.  To  better  administer 
and  protect  the  bay's  manatee  habitat, 
the  Service  purchased  several  islands 
associated  with  the  sanctuaries  in  1983 
and  established  the  Crystal  River 
National  Wildlife  Refuge.  During  the 
1980's,  the  number  of  manatees  and 
divers  increased  steadily,  resulting  in 
the  need  for  additional  manatee 
sanct\iaries.  In  1994,  the  Service 


established  three  additional  sanctuaries 
and  expanded  an  existing  sanctuary. 
The  six  sanctuaries  now  encompass 
approximately  39  acres  within  Kings 
Bay. 

The  Kings  Bay  manatee  sanctuary 
system  provides  significant  protection 
to  the  more  than  250  manatees  that  use 
this  area  as  a  winter  warm-water  refuge. 
With  the  increasing  number  of  manatees 
using  Kings  Bay  and  an  increasing 
number  of  recreational  divers  and 
snorkelers  coming  to  Crystal  River  to 
seek  close  encounters  with  manatees, 
another  problem  area  outside  the 
existing  sanctuary  system  has  been 
identified. 

Since  the  establishment  of  the  three 
most  recent  sanctuaries,  reports  of 
waterbome  users  harassing  manatees 
and  causing  manatees  to  leave  the  Three 
Sisters  Spring  run  area  has  been 
documented  by  researchers,  refuge  staff 
and  concerned  citizens.  The  Save  the 
Manatee  Club  and  the  Marine  Mammal 
Commission  have  urged  the  Service  to 
act  to  protect  manatees  utilizing  the 
Three  Sisters  Spring  run  area.  Dive  shop 
operators  have  acknowledged  that  there 
is  a  manatee  harassment  problem  in  the 
area  of  the  proposed  sanctuary. 

Prior  to  last  winter,  the  Service  and 
local  interest  groups  met  separately  with 
local  dive  shop  owners  to  discuss  the 
harassment  issue  and  the  feasibility  of 
establishing  a  new  sanctuary.  There  was 
a  consensus  that  a  sanctuary  was 
needed  and  that  it  would  be  more 
effective  if  it  was  developed  through  a 
local  city  or  county  ordinance. 
Representatives  of  each  of  the  local  dive 
shops  wrote  letters  recognizing  the  need 
for  a  small  sanctuary  near  Three  Sisters 
Spring  and  recommended  that  the 
regulations  be  promulgated  locally. 
Local  efforts  have  been  made  to  address 
the  problem  and  the  Service  will 
continue  to  encourage  local  officials  to 
create  a  permanent  refuge.  However,  in 
conjunction  with  the  emergency  rule 
published  elsewhere  in  today's  Federal 
Register,  regulations  at  50  CFR  17.106(e) 
require  the  Service  to  also  commence 
with  the  establishment  of  the  sanctuary 
through  publication  of  a  proposed  rule. 

The  Service  funded  a  manatee  and 
human  interaction  study  at  Three 
Sisters  Spring  (January  23-Febmary  17, 
1997)  which  confirmed  that  harassment 
was  occurring  and  dociunented 
instances  in  which  manatees  left  the 
warm  waters  at  the  confluence  of  the 
spring  run  and  the  residential  canal 
when  divers,  snorkelers  and/or 
svtrinuners  arrived  (Wooding,  1997).  The 
Service  is  concemed  that  these  animals 
may  be  leaving  earlier  than  if  they  were 
left  imdisturbed. 


Reasons  for  Determination 

Refer  to  the  emergency  mle  published 
elsewhere  in  today's  Federal  Register. 

National  Environmental  Policy  Act 

The  Service  has  determined  this 
action  qualifies  as  a  categorical 
exclusion  in  accordance  with  516  DM  2. 
Appendix  1  and  516  DM  5,  Appendix  1. 
No  further  National  Environmental 
Policy  Act  docimientation  will  therefore 
be  made. 

Required  Determinations 

This  prop>osed  mle  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
The  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
The  previous  establishment  of 
sanctuaries  in  Kings  Bay,  Ckystal  River, 
did  not  result  in  a  significant  economic 
impact.  Thus  it  is  not  expected  that  any 
significant  impacts  would  result  from 
the  establishment  of  a  sanctuary  (less 
than  one  quarter  acre  in  size)  at  the 
Three  Sisters  Spring.  Also,  no  direct 
costs,  enforcement  costs,  information 
collection,  or  record-keeping 
requirements  are  imposeid  on  small 
entities  by  this  action  and  the  mle 
contains  no  information  collection 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995.  This  mle  does 
not  require  a  Federalism  assessment 
under  Executive  Order  12612  because  it 
would  not  have  any  significant 
federalism  effiects  as  described  in  the 
order. 

References  Qted 

Refer  to  the  emergency  rule  published 
elsewhere  in  today's  Federal  Regjster. 

Author:  The  primary  author  of  this 
proposed  rule  is  Robert  O.  Turner, 
Manatee  Coordinator  (see  ADDRESSES 
section). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  bythe 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.).  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  as 
amended. 

List  of  Sul^ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  proposes  to 
amend  part  17,  subchapter  B  of  chapter 
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I,  title  50  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Anthority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1 S44: 16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  Amend  section  17.108  by  adding 
paragraph  (a)(7)  to  read  as  follows: 

1 17.106    LM  of  designated  manatee 


(a)*   *  • 

(7)  A  tract  of  submerged  land  on  the  west 
side  of  the  confluence  of  Three  Sisters  Spring 
run  and  the  residential  canal  off  the  eastern 
shore  of  Kings  Bay,  Crystal  River,  lying  in  the 
northeast  comer  of  Section  28,  Township  18, 
South  Range  1 7  East  in  Citrus  County, 
Florida;  containing  less  than  one  quarter 


Dated:  Novembo'  20. 1997. 
Jamie  Rappaport  Clark, 

Director,  Fish  and  Wildlife  Serrice. 
(FR  Doa  97-31108  Filed  11-21-97;  3:41  pm] 
I  COOK  4»ie-6fr-P 


DEPARTMENT  OF  COMMERCE 

NMkxwl  Oc«anic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Doctot  Na  971107264-7264-01;  LO. 
10a297A] 

RM0646-AK47 

Fishsrtas  Of  ttM  Northsastsm  United 
Stales;  Atlantic  Macfcsrei,  Squid,  and 
Buttarflsh  Fishsriss;  1996 
opscmcaiions 

AOOCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule  and  proposed 
1998  initial  specifications;  request  for 
comments. 

SUMMARY:  NMFS  proposes  initial 
specifications  for  the  1998  fishing  year 
for  Atlantic  mackerel,  Loligo  and  Illex 
squids,  and  butterfish  (MSB).  In 
addition,  NMFS  proposes  to  amend  the 
minimum  net  mesh  size  requirement  for 
Loligo  squid  to  make  it  applicable  only 
to  the  cod  end  of  the  net.  The  intent  of 
this  change  is  to  reduce  the  frequency 
that  nets  need  to  be  replaced  with  a 
resultant  cost  savings  to  the  fishery. 
Regulations  governing  these  fisheries 
require  NMFS  to  publish  specifications 
for  the  upcoming  fishing  year  and 
provide  an  opportunity  for  the  public  to 
comment 

DATES:  Public  comments  must  be 
received  on  or  before  December  28. 
1997. 

AOORESSES:  Copies  of  the  Mid- Atlantic 
Fishery  Management  Council's  quota 
paper  and  recommendations,  the 
Environmental  Assessment,  and 
Regulatory  Impact  Review,  including 
analysis  of  impacts  under  the 
Regulatory  Flexibility  Act.  are  available 
from  David  R  Keifar.  Executive 
Director,  Mid-AUantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building.  300  South  New  Street. 
Dover,  DE  19901. 

Cmnments  should  be  sent  to  Andrew 
A.  Rosenberg,  Ph.D..  Regional 
Administrator,  Northeast  Region, 
NMFS,  1  Blackburn  Drive.  Gloucester. 
MA  01930.  Please  mark  the  envelope 
"Comments — 1998  MSB  specifications." 

FOR  FURTHER  MFORMATKM  CONTACT: 
Myles  Raizin.  (978)  281-4104. 


SUPPI^MENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP) 
prepared  by  the  Mid- Atlantic  Fishery 
Management  Council  (Council)  appear 
at  50  CFR  part  648.  These  regtilations 
require  NMFS  to  publish  a  proposed 
rule  specifying  the  initial  annual 
amounts  of  the  initial  optimum  yield 
(lOY)  as  well  as  the  amounts  for 
allowable  biological  catch  (ABC), 
domestic  annual  harvest  (DAH). 
domestic  annual  processing  (DAP),  joint 
venttire  processing  (JVP),  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species. 
In  addition  to  commercial  quotas,  the 
Council,  in  consultation  with  its  Squid, 
Mackerel,  and  Butterfish  Technical 
Monitoring  Committee,  may  recommend 
revisions  to  the  amount  of  Loligo  and 
Ulex  squids  and  butterfish  that  may  be 
retained,  possessed,  and  landed  by 
vessels  issued  the  incidental  catch 
{>ermit;  conunercial  minimum  fish  sizes; 
commercial  trip  limits;  commercial 
seasonal  quotas/closures  for  Loligo  or 
Illex  squid;  minimimi  mesh  sizes; 
commercial  gear  restrictions; 
recreational  harvest  limit;  recreational 
minimum  fish  size;  and  recreational 
possession  limits. 

The  following  table  contains  the 
proposed  initial  specifications  for  the 
1998  Atiantic  mackerel,  Loligo  and  Illex 
squids,  and  butterfish  fisheries  as 
recommended  by  the  Council: 


PREUMINAfrr  iNtTlAL  ANNUAL  SPECIFICATKDNS  FOR  ATLANTIC  MACKEREL,  SOUID.  AND  BUTTERFISH  FOR  THE  FiSHING  YEAR 

January  i  Through  Deceimber  31, 1998 

(llMric  ton  (mt)] 


^ 

Spedlications 

Squid 

Atlantic  Mackerel 

Butteilish 

Ldgo 

Max 

litaxOY 

ABC 

>26,000 
21,000 
21,000 
21.000 
21.000 
0 
0 

•24.000 
19.000 
19.000 
19.000 
19.000 
0 
0 

2N/A 

382,000 

4  80,000 

»  80.000 

50.000 

154)00 

0 

>1 6,000 
7,200 

ICV    

nAM     

. 

5,900 
5,900 

DAP        ,,      , 

JVP  

TALFF 

5,900 
0 
0 

. 

*  IMaxImum  opUmum  yield  (Max  OY)  corresponds  to  a  level  of  fishing  twyond  twhich  overfishing  occurs  lor  Lotj^o  and  IHex. 

2  Max  OY  is  not  applicable  for  Atlantic  mackerel. 

3  Max  OY  is  specified  as  a  catch  level  that  would  result  from  F„^  for  butterfish. 

*  lOY  for  Atlantic  mackerel  may  be  increased  dunng  the  year,  but  the  total  will  not  exceed  382,000  mL 
^Includes  15.000  mt  of  Atlantic  mackerel  recreationai  allocatk>n. 
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Atlantic  Mackerel 

The  ABC  is  recommended  to  be 
382,000  mt.  This  is  consistent  with  the 
overfishing  definition  for  Atiantic 
mackerel  that  restricts  ABC  in  U.S.  and 
Canadian  waters  to  that  quantity  of 
mackerel  associated  with  a  fishing 
mortality  rate  of  Fo.i.  estimated  by  the 
most  recent  stock  assessment  (1996)  at 
405,000  mt.  In  addition,  the 
recommendation  must  maintain  a 
spawning  stock  size  of  at  least  900,000 
mt  in  the  year  following  the  year  for 
which  specifications  are  being 
developed  (see  §  648.21(b)(2)).  A  harvest 
of  405,000  mt  is  estimated  by  the 
assessment  to  result  in  an  estimated 
spawning  stock  for  1999  of  1,695.000 
mt.  Using  the  projected  Canadian  catch 
of  23,000  mt,  the  proposed  measure 
would  cap  ABC  for  Atlantic  mackerel  at 
382,000  mt  (405.000—23.000  mt). 

lOY  is  a  modification  of  ABC  which 
reflects  social  and  economic  factors  (see 
§648.21(b)(2)(ii)).  lOY  is  comprised  of 
two  components:  DAH  and  TALFF. 
DAH  is  the  siun  of  a  recreational  catch 
estimate:  DAP  and  JVP.  The  Council 
estimates  that  the  1998  recreational 
catch  will  be  15,000  mt,  and  DAP  will 
be  50,000  mt  The  Council  also 
recommends  that  lOY  be  set  at  a  level 
that  provides  for  a  JVP  of  15,000  mt  and 
TALFF  of  zero.  The  resulting  lOY 
recommended  is  80,000  mt 

DAP  has  historically  been  estimated 
using  the  Council's  annual  process  or 
survey,  which  this  year  estimated 
11.364  mt  necessary  for  1998.  However, 
for  the  1998  estimates,  response  was 
low  and  did  not  contain  projections 
from  the  large,  known  processors.  In 
addition,  inquiries  concerning  entry  of 
displaced  New  England  groundfish 
trawlers  into  the  Atiantic  mackerel 
fishery  have  led  the  Council  to 
anticipate  increases  in  harvest 
Therefore,  the  Council  recommends  no 
change  to  the  DAP  for  the  1998  fishery 
from  the  1997  level  of  50,000  mt. 

The  1998  JVP  specification  of  15,000 
mt  was  reduced  by  10,000  mt  fit>m  1997 
to  reflect  the  concern  the  Council  has 
about  the  negative  effect  that  joint 
ventiu«s  (JVs)  could  have  on  the  further 
development  of  the  U.S.  export  market. 
The  potential  for  future  North  Sea 
mackerel  total  allowable  catch  (TAC) 
reductions  may  provide  an  opportunity 
for  U.S.  producers  to  sell  additional 
mackerel  on  the  international  market. 
The  reduction  is  consistent  with  the 
Council's  stated  policy  to  proceed  on  a 
course  that  recognizes  the  need  for  JVs 
in  the  short  term  to  allow  U.S. 
harvesters  to  take  mackerel  at  levels  in 
excess  of  current  U.S.  processing 


capacity.  However,  in  the  longer  term, 
the  Council  intends  to  eliminate  JVs  as 
U.S.  processing  and  export  capacity 
increases. 

An  lOY  level  tiiat  keeps  TALFF  at 
zero  is  recommended  for  the  1998 
Atlantic  mackerel  fishery.  The  Fisheries 
Act  of  1995  prohibits  a  specification  of 
TALFF  unless  recommended  by  the 
Council.  In  1992,  the  Council  used 
testimony  from  both  the  domestic 
fishii^  and  processing  industries  and 
analysis  of  nine  economic  factors  found 
at  §648.21(b)(2)(iii)  to  determine  that 
mackerel  produced  &t)m  directed 
foreign  fishing  would  directiy  compete 
with  U.S.  processed  products,  thus 
limiting  markets  available  to  U.S. 
processors.  The  industry  was  nearly 
unanimous  in  its  assessment  that  a 
specification  of  TALFF  would  impede 
the  growth  of  the  U.S.  fishery.  The 
Council  sees  no  evidence  that  this 
evaliiation  has  changed.  Further,  the 
Coimcil  believes  that  an  expanding 
mackerel  market  and  uncertainty 
regarding  world  supply,  due  to  recent 
declines  in  the  North  Sea  mackerel 
stock,  have  resulted  in  increased 
opportimities  for  U.S.  producers  to 
increase  sales  to  new  markets  abroad. 
The  U.S.  industry  has  made  some 
progress  in  capturing  an  increased 
market  share  for  mackerel  in  Japan  over 
the  past  2  years,  though  Canada  and 
Jamaica  remain  the  most  important 
export  nations.  Several  factors  indicate 
that  market  expansion  for  U.S.  Atiantic 
mackerel  is  likely  to  continue.  In 
addition.  U.S.  Atiantic  mackerel  stock 
abundance  remains  high.  The  continued 
low  abundance  of  several  important 
groimdfish  stocks  in  the  Gulf  of  Maine, 
southern  New  England,  and  on  Georges 
Bank  and  restrictions  on  fishing  for 
those  species  also  increase  the 
likelihood  that  harvesters  will  redirect 
their  efforts  to  Atiantic  mackerel. 
Atiantic  mackerel  is  considered  a  prime 
candidate  for  innovation  in  harvesting, 
processing,  and  marketing. 

The  Council  also  recommended  that 
four  special  conditions  imposed  in 
previous  years  continue  to  be  imposed 
on  the  1998  Atiantic  mackerel  fishery  as 
follows:  (1)  Joint  ventures  be  allowed 
south  of  37*30'  N.  lat,  but  river  herring 
bycatch  can  not  exceed  0.25  percent  of 
the  over-the-side  transfers  of  Atiantic 
mackerel;  (2)  the  Administrator. 
Northeast  Region.  NMFS  (Regional 
Administrator)  must  eyure  that  impacts 
on  marine  mammals  are  reduced  in  the 
prosecution  of  the  Atiantic  mackerel 
fishery*;  (3)  the  mackerel  OY  may  be 
increased  during  the  year,  but  the  total 
must  not  exceed  ABC;  and  (4)  a  joint 
venture  with  a  particular  nation  shall 
not  be  allowed  unless  the  Regional 


Administrator  determines,  based  on  an 
evaluation  of  performance,  that  the 
nation's  purchase  obligations  from 
previous  years  have  been  fulfilled. 

Atlantic  Squids 

The  FMP  sets  the  Maximum  Optimum 
Yield  (Max  OY)  for  Loligo  squid  at 
26,000  mt.  The  recommended  ABC  for 
title  1998  Loligo  squid  fishery  is  21,000 
mt.  unchanged  from  the  1997  ABC.  This 
level  represents  the  harvest  level 
associated  with  a  fishing  mortality  rate 
of  Fso>  which  was  adopted  in 
Amendment  6  to  the  FMP  as  an 
appropriate  target  harvest  level  for  this 
species.  The  Council  recommended  that 
lOY  should  equal  ABC. 

The  FMP  sets  tiie  Max  OY  for  Illex 
squid  at  24,000  mt.  The  Council 
recommended  an  ABC  of  19,000  mt. 
which  represents  the  harvest  level 
associated  with  a  fishing  mortality  rate 
of  Fso  as  required  in  Amendment  6  to 
the  FMP.  As  for  Lo^go  squid,  the  Stock 
Assessment  Workshop  (SAW)  21 
recommended  that  Fjo  would  be  an 
appropriate  target  harvest  level  for  this 
species.  The  Council  recommended  that 
the  lOY  for  Illex  squid  be  set  equal  to 
ABC. 

Butterfish 

The  FMP  sets  the  Max  OY  for 
butterfish  at  16,000  mt.  The  most  recent 
stock  assessment  was  done  in  1994 
(SAW-17)  and  advised  that  the  stock 
may  not  be  able  to  sustain  landings  in 
excess  of  the  long-term  historical 
average  (1965-92)  of  7,200  mt.  Based  on 
this  advice,  the  Council  recommends 
maintaining  ABC  at  7.200  mt 
(unchanged  from  1997).  The  Council 
also  recommended  maintaining  lOY  and 
DAH  at  1997  levels  (5.900  mt)  to  reflect 
the  uncertainty  that  exists  regarding  the 
level  of  discards  in  the  directed  fishery. 

As  a  result  of  the  approval  of 
Amendment  5,  the  FMP  specifies  that 
there  will  be  no  JVP  or  TALFF  specified 
for  Loligo  squid,  Illex  squid,  or 
butterfish,  except  that  a  butterfish 
bycatch  TALFF  will  be  specified  if 
TALFF  is  specified  for  Atiantic 
mackerel.  Since  the  Coimcil 
recommended  no  TALFF  for  Atlantic 
mackerel,  no  bycatch  TALFF  is  required 
fcMT  butterfish. 

Framework  Measure  for  Loligo  Squid 

Nets 

Amendment  5  to  the  Atiantic 
Mackerel,  Squid,  and  Butterfish  FMP 
established  a  minimum  mesh 
requirement  of  1%  inches  (48  mm) 
throughout  the  entire  net,  for  vessels 
possessing  Loligo  squid.  Amendment  5 
also  established  a  framework  procedure 
whereby  the  minimum  mesh  provision 
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for  Loligo  squid  could  be  reconsidered 
by  the  Council  on  an  annual  basis. 
Numerous  members  of  the  commercial 
fishing  industry  testified  before  the 
Council  that  the  minimum  mesh 
requirement  for  Loligo  squid  established 
in  Amendment  5,  applied  throughout 
the  entire  net,  was  creating  a  major 
compliance  problem  within  the  squid 
industry.  Testimony  was  given  that, 
after  continuous  use.  meshes  forward  of 
the  codend  become  distorted  and 
shrink.  Because  the  body  of  the  net 
forward  of  the  codend  lasts  significantly 
longer  than  the  codend,  this  problem 
becomes  more  acute  with  time.  Industry 
is  concerned  that  nets,  which  were  legal 
when  new,  could  bs  in  violation  of  the 
minimum  mesh  provision  after 
extended  use.  Since  selection  occurs  in 
the  codend  of  the  net,  they  argue  that 
the  requirement  for  minimum  mesh 
throughout  the  entire  net  is  creating  an 
unnecessary  burden  on  the  industry. 

In  response  to  these  concerns  the 
Council  decided  to  change  the 
minimum  mesh  requirement  for  Loligo 
squid  such  that  it  applies  to  the  codend 
of  the  net  only.  The  actual  mesh  size 
requirement  of  1%  inches  (48  mm) 
remains  unchanged.  Thus  the  Council 
has  chosen  to  modify  the  mesh 
requirement  for  Loligo  squid  for  1998  by 
requiring  that  nets  have  a  minimum 
mesh  size  of  IVs  inches  (48  mm) 
diamond,  inside  stretch  measure, 
applied  throughout  the  codend  for  at 
least  150  continuous  meshes  forward  of 
the  terminus  of  the  net,  or,  if  the  net  is 
not  long  enough  for  such  a 
measurement,  the  terminal  one-third  of 
the  net,  measured  from  the  terminus  of 
the  net  to  the  head  rope.  This  should 
relieve  the  industry  of  major  costs 
associated  with  replacing  the  body  of 
the  net  before  its  useful  service  life  has 
been  realized.  The  effects  on  the  fishery 
should  be  minimal  since  the  selection 
process,  which  occiurs  in  the  codend, 
will  be  unchanged.  The  Council 
concluded  that  the  benefits  to  the 
industry  in  terms  of  cost  savings  far 
outweighed  any  negative  effects  of 
applying  the  mesh  requirement  to  the 
codend  only.  Additional  savings  in 
terms  of  enforcement  of  the  mesh 
regulations  should  be  realized  since 
enforcement  officers  will  only  be 
required  to  check  mesh  sizes  in  the 
codend  instead  of  the  entire  net,  which. 


in  most  cases,  is  quite  lai^e  and  can 
consume  a  significant  amount  of  time 
during  the  boarding  process. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,4f  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  It 
is  assumed  that  all  vessels  prosecuting 
these  fisheries  are  small  entities.  For 
Loligo  and  Illex  squid  and  butterfish, 
gross  revenues  are  not  expected  to 
decrease  as  a  (Consequence  of  the 
proposed  actions.  In  1996,  Loligo  squid 
landings  were  12,459  mt.  The  proposed 
lOY  specification  for  Loligo  squid  in 
1998  is  21,000  mt.  In  1996,  Ulex  squid 
landings  were  16,969  mt.  The  proposed 
lOY  specification  for  Ulex  squid  in  1998 
is  19,000  mt  In  1996,  butterfish 
landings  were  3,489  mt.  The  proposed 
lOY  specification  for  butterfish  in  1998 
is  5,900  mt.  Ln  the  case  of  Atlantic 
mackerel,  the  1998  lOY  was  reduced 
from  90,000  mt  in  1997  to  the  proposed 
level  of  80,000  mt  in  1998.  Both 
specifications  far  exceed  recent  harvest 
in  the  1996  fishery  of  15,712  mt.  In 
addition,  the  reduction  in  lOY  in  1998 
was  due  to  a  reduction  in  the  JV 
specification  by  10,000  mt.  Since  there 
has  been  no  JV  activity  in  recent  years, 
the  reduction  in  the  JV  specification 
shoiUd  not  affect  revenues  in  the 
fishery. 

Based  on  this  information,  the  1998 
quotas  allow  for  a  further  expansion  of 
domestic  fishing  effort.  Assuming  that 
prices  are  constant  and  1997  harvest 
levels  are  similar  to  those  in  1996,  the 
1998  quotas  represent  no  constraint  on 
the  ability  of  individual  vessels  to 
increase  revenues.  It  was  also 
determined  that  restricting  the 
minimum  mesh  size  to  the  codend,  for 
the  Loligo  squid  fishery,  would  decrease 
operating  costs  for  the  industry  by 
reducing  the  number  of  times  they 
would  be  forced  to  change  the  mesh  in 
the  body  of  the  net. 

NMFS,  therefore,  concludes  that  the 
proposed  1998  quota  specifications  for 
the  squid,  mackerel,  and  butterfish 


fisheries  would  not  decrease  annual 
gross  revenues  by  more  than  5  percent 
for  a  substantial  number  of  small 
entities.  Furthermore,  it  is  not  expected 
that  any  vessels  would  cease  operations 
if  these  proposed  specifications  are 
implemented,  nor  should  compliance 
costs  increase  by  10  jpercent  or  more  for 
20  percent  of  the  vessels  or  processors 
in  any  of  these  fisheries.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  20, 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aathoiity:  16  U.S.C  1801  et  seq. 

2.  In  §  648.23,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

f64A.23    QMf  restrictions. 

(a)  Mesh  restrictions  and  exemptions. 
Owners  or  operators  of  otter  trawl 
vessels  possessing  Loligo  squid 
harvested  in  or  from  the  EEZ  may  only 
fish  with  nets  having  a  minimum  mesh 
size  of  IVs  inches  (48  mm)  diamond 
mesh,  inside  stretch  measure,  applied 
throughout  the  codend  for  at  least  150 
continuous  meshes  forward  of  the 
terminus  of  the  net,  or  for  codends  with 
less  than  150  meshes,  the  minimum 
mesh  size  codend  shall  be  a  minimum 
of  one-third  of  the  net  measured  from 
the  terminus  of  the  codend  to  the  head 
rope,  unless  they  are  fishing  during  the 
months  of  June,  July,  August,  and 
September  for  Illex  squid  seaward  of  the 
following  coordinates  (copies  of  a  map 
depicting  this  area  are  available  from 
the  Regional  Administrator  upon 
request): 
*        •        •        *        • 

(FR  Doc.  97-31065  Filed  11-25-97;  8:45  am] 
BaiJNOCOoe  3S10-22-P 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Revisw; 
Comment  Request 

November  21, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  projjer 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copirs  of  the  submi8sion(s)  May  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Food  and  Consumer  Service 

Title:  Food  Coupon  Deposit 
Document. 

OMB  Control  Number.  0584-0314. 

Summary  of  Collection:  The  Food 
Coupon  Deposit  Document  is  used  by 
all  financial  institutions  when  remitting 
food  coupons  to  the  Federal  Reserve. 

Need  and  Use  of  the  Information:  The 
information  allows  financial 
institutions,  the  Federal  Reserve  and  the 
Food  and  Consumer  Service  to  track 
food  coupon  deposits. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  10,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  3,675. 

•  Rural  Utilities  Service 

Title:  7  CFR  1794,  Environmental 
Policies  and  Procedures. 

OMB  Control  Number:  0572-New, 

Summary  of  Collection:  Information 
collected  includes  a  proposal  for  the 
project  and  an  environmental  analysis. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  evaluate  the 
cost  and  feasibility  of  the  project  and 
the  environmental  impact. 

Description  of  Respondents:  Not-foT- 
profit  institutions;  Business  or  other  for- 
profit. 

Number  of  Respondents:  600. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  415,000. 

•  Food  and  Consumer  Servif:e 

Title:  FSP  Store  Application. 

OMB  Control  Number:  0584-0008. 

Summary  of  Collection:  The  Food 
Stamp  Act  of  1977,  as  amended, 
requires  that  the  Agency  determine  the 
eligibility  of  firms  and  specified 
programs  to  accept  and  redeem  food 
stamp  benefits  and  to  monitor  them  for 
compliance  and  continued  eligibility. 

Need  and  Use  of  the  Information: 
This  information  is  used  for 
determining  a  firm's  eligibility  for 
participation  in  the  program,  program 
administration,  compliance  monitoring 
and  investigations,  and  for  sanctioning 
stores  found  to  be  violating  the  program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  80,613. 

Frequency  of  Responses:  Reporting: 
On  occasion. 


Total  Burden  Hours:  18,396. 

•  Foreign  Agricultural  Service 

Title:  Regulations  Covering  CCC's 
Facility  Guarantee  Program  (FGP). 

OMB  Control  Number:  0551-0032. 

Summary  of  Collection:  The 
Commodity  Qredit  Corporation  (OCC) 
requires  that  an  application  be 
submitted  to  participate  in  the  Facility 
Guarantee  Program  (FGP).  A  request  to 
become  an  eligible  participant  in  the 
FGP  is  included  in  the  application.  This 
information  ensures  CCC  that  all 
participants  have  a  business  office  in 
the  United  States. 

Afeed  and  Use  of  the  Information:  The 
information  is  necessary  in  order  to 
determine  eligibility  for  participation  in 
the  Facility  Guarantee  Program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  25. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  647. 

•  Natural  Resources  Conservation 
Service 

Title:  Rural  Abandoned  Mine 
Program. 

OMB  Control  Number:  0578-O019. 

Summary  of  Collection:  Information  is 
collected  regarding  progress  in  applying 
the  conservation  plan  and  a  contract  to 
receive  Federal  cost-share  assistance  is 
completed. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  ensure  proper 
utilization  of  program  funds. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  400. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  223. 

Emergency  processing  of  this 
submission  has  been  requested  by 
December  12, 1997. 

•  Rural  Business — Cooperative  Service 

Title:  7  CFR  Part  4284-G,  Rural 
Business  Opportunity  Grants. 

OMB  Control  Number:  0570-New. 

Summary  of  Collection:  Information 
collected  includes  a  scope  of  work, 
organizational  documents,  a  narrative 
description  of  the  project,  financial 
statements,  and  an  evaluation  method  of 
the  project's  success. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  make  decisions 
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regarding  eligibility  of  applicants  and 
selection  priority,  to  ensure  compliance 
with  applicable  laws  and  regulations, 
and  to  evaluate  the  program. 

Description  of  Respondents:  Not  for- 
profit  institutions:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  100. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Monthly;  Quarterly. 

Total  Burden  Hours:  8704. 
DMuld  Hukhn-. 
Departmental  Clearance  Officer. 
(FR  Doc.  97-31015  Filed  11-25-S7: 8:45  am) 


DEPARTMENT  OF  AGRICULTURE 

Ecoooinic  RcMflfch  ServiM 

Notic*  of  Intent  To  Seek  Approval  to 
Collect  Information 

AGBICY:  Economic  Research  Service, 

USDA. 

ACTKM:  Notice  and  request  for 

comments. 


In  accordance  with  the 
Papwwork  Reduction  Act  of  1995 
(Pub.L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  part  1320  (60  FR 
44978.  August  29.  1995).  this  notice 
announces  the  Economic  Research 
Service's  (ERS)  intention  to  request 
approval  for  a  new  information 
collection  on  the  demographic  and 
economic  characteristics  of  participants 
in  USOA's  Single  Family  Direct  Loan 
Rural  Housing  Program  in  order  to 
better  understand  how  this  program 
helps  provide  adequate  and  affordable 
housing  for  rural  residents. 
DATES:  Comments  on  this  notice  must  be 
received  by  January  30.  1998  to  be 
assured  of  consideration. 

ADOmONAL  MFOMIATION  OA  COMMENTS: 

Contact  Linda  Ghelfi  or  Leslie  Whitener, 
Food  Assistance.  Poverty,  and  Weil- 
Being  Branch.  Food  and  Rural 
Economics  Division,  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
1800  M.  St.,  NW.  Washington,  D.C 
20036-5801.  202-694-5420. 

SUPPLEMB«TARY  MFOnMATKM: 

Title:  Application  for  ERS  collection 
of  information  on  participants  in 
USDA's  Single  Family  Direct  Loan  Rural 
Housing  Program. 

Type  of  Request:  Approval  to  collect 
information  on  participants  in  USDA's 
Single  Family  Direct  Loan  Rural 
Housing  Program. 

Abstract:  The  Economic  Research 
Service  has  the  responsibility  to  provide 


social  and  economic  intelligence  on 
changing  rural  housing  needs  in  the 
United  States  to  help  assess  the 
relationship  between  Federal  housing 
assistance  policies  and  rural 
development.  Research  activities  focus 
on  three  major  objectives:  (1) 
Identification  of  trends  in  rural  housing 
availability,  affordability.  and  adequacy 
which  underlie  an  understanding  of 
rural  housing  needs;  (2)  assessment  of 
the  use  and  effectiveness  of  Federal 
housing  assistance  programs  in  rural 
areas;  and  (3)  investigation  of  the 
potential  effects  of  Feideral  policy 
changes  on  rural  housing  programs  and 
the  residents  they  serve.  Housing  has  an 
enormous  influence  on  the  quality  of 
life  of  rural  residents,  and  niral  housing 
is  an  important  focus  of  the 
Department's  rural  development  efforts. 
Research  findings  are  provided  to  public 
and  private  decision-makers  for  use  in 
developing  and  evaluating  policies  and 
programs  to  insure  that  adequate  and 
afibrdable  housing  is  available  to  rural 
residents. 

The  USDA,  through  iU  Rural 
Development  Single  Family  Direct  Loan 
Housing  Program,  has  provided  billions 
of  doUus  to  over  600,000  low-income 
rural  borrowers  nationwide.  The 
Department  has  only  sporadic  and 
incomplete  information  on  the  residents 
that  benefit  from  these  program  outlays 
and  what  this  program  means  for  the 
stock  of  available,  affordable,  and 
adequate  single  family  housing  in  rural 
areas.  The  data  collection  effort 
proposed  here  will  provide  a  unique 
and  detailed  information  base  on  the 
characteristics  of  USDA's  Section  502 
Direct  Lo€m  Program  participants  to 
help  (1)  assess  the  impact  of  this 
housing-assistance  program  on  rural 
residents  and  their  communities  and  (2) 
provide  a  better  imderstanding  of  the 
effects  of  changing  Federal  policies, 
such  as  welfare  reform,  on  rural 
borrowers's  participation  in  the  direct 
loan  program.  The  survey  will  collect 
information  from  USDA-assisted 
borrowers  to  determine  their 
demographic,  employment,  income,  and 
housing  characteristics;  reliance  on 
other  public  assistance  programs;  and 
dependence  on  rural  housing  program 
funds.  This  information  will  help  to  fill 
a  serious  gap  in  our  understanding  of 
the  nature  of  housing  needs  in  rural 
areas  and  will  provide  USDA  and  other 
policy  makers  with  soimd  information 
to  help  evaluate  current  programs  and 
develop  more  eSective  rural  housing 
policies.  ERS.  working  with  Washington 
State  University's  Social  and  Economic 
Sciences  Research  Center,  will  conduct 
a  telephone  survey  of  borrowers 


participating  in  USDA's  Section  502 
Single  Family  Direct  Loan  Housing 
Program.  Borrowers  to  be  interviewed 
will  be  selected  from  a  simple  random 
national  sample  of  recent  borrowers 
who  obtained  loans  during  1995. 1996, 
or  1997,  taken  fiom  USDA's  Rural 
Development  administrative  records. 
Survey  data  will  be  collected  using 
Computer-Assisted  Telephone 
Interviewing  (CATI)  techniques,  which 
are  more  efficient  and  less  time 
consuming  than  traditional  written 
interview  techniques.  Responses  are 
voluntary  and  confidential.  Survey  data 
will  be  used  with  other  data  for 
statistical  purposes  and  reported  only  in 
aggregate  or  statistical  form. 

Information  to  be  obtained  from 
borrowers  includes:  characteristics  of 
current  and  past  housing;  housing 
problems;  satisfaction  with  current 
residence,  neighborhood,  and  the  USDA 
financing  experience;  demographic 
characteristics  of  household  members; 
education  and  employment 
characteristics  of  borrowers;  public 
assistance  program  participation;  and 
sources  and  amounts  of  household 
income.  No  existing  data  sources, 
including  USDA  administrative  data  or 
the  biennial  American  Housing  Survey, 
are  sufficiently  detailed  to  allow  an  in- 
depth  analysis  of  the  relationships 
among  these  variables  for  participants  in 
the  Section  502  program.  "These  data 
and  the  research  they  will  support  are 
vital  to  the  Department's  ability  to 
assess  the  impact  of  its  rural  housing 
programs  on  rural  residents  and  riiral 
community  development. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  data  collection  is 
estimated  to  average  20  minutes  per 
completed  interview,  including  time  for 
listening  to  instructions,  gathering  data 
needed,  and  responding  to 
questionnaire  items. 

Respondents:  Homeowners  who 
obtained  a  loan  during  1995.  1996,  and 
1997  through  USDA's  Section  502 
Single  Family  Direct  Loan  Program. 

Estimated  Number  of  Respondents: 
3.000. 

Estimated  Total  Aimual  Burden  tin 
Respondents:  1,000  hours.  Copies  of 
information  concerning  the  data 
collection  can  be  obtained  from  Linda 
Ghelfi  or  Leslie  Whitener.  Food 
Assistance.  Poverty  and  Well-Being 
Branch.  Food  and  Rural  Economics 
Division.  Economic  Research  Service, 
U.S.  De{>artment  of  Agriculture.  1800  M. 
St.,  NW.  Washington.  D.C.  20036-5801. 
202-694-5420. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
functions  of  the  agency,  including 
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whether  the  infoimation  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
propc«ed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimigw  the 
burden  on  those  who  are  to  respond, 
such  as  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques.  Comments  may  be  sent  to 
Linda  Ghelfi,  Food  Assistance.  Poverty 
and  Weil-Being  Branch,  Food  and  Rural 
Economics  Division.  Economic  Research 
Service,  U.S.  Department  of  Agriculture, 
1800  M.  St,  NW,  Washington.  D.C 
20036-5801.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  OMB  approval  All 
comments  will  also  become  a  matter  of 
public  record. 

Signed  at  Washington,  D.C 
Tkr—aa  A.  Cariin, 

Deputy  Director,  Food  and  Rural  Economics 
Division. 

(FR  Doc  97-31079  Filed  11-25-97;  8:45  un) 
BNJJNQ  COOC  M1S-1S-r 


DEPARTMBU  OF  COMMERCE 

International  Trade  Adminiatrallon 

Initiation  of  Antidumping  and 
CoumarvaMlng  Duty  Admlnlstrattva 
Ravfaws  and  Raquaal  for  RavbcaHon 
in  Part 

aqbicy:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part 

SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  revievirs  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  also  received  a  request 
to  revoke  one  countervailing  duty  order 
in  part 

EFFECTIVE  DATE:  November  26, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Holly  A.  Kuga.  Office  of  AD/CVD 


Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avraue,  N.W., 
Washington.  D.C  20230.  telephone: 
(202)  482-4737. 

SUPPI^ICNTARY  INFORMATION: 
BTlrground 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)  (1997),  for  administrative 
reviews  of  various  antidumping  and 
countervailing  duty  cvders  and  findings 
with  October  anniversary  dates.  The 
Department  also  received  a  request  to 
revoke  in  part  the  countervailing  duty 
order  on  certain  agricultural  tillage  tools 
from  Brazil. 

laitiation  of  Reviews 

In  accordance  with  section  19  CFR 
351.221(c)(lKi)>  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  October  31. 1998. 


Antidumping  duty  proceedings 


Italy:  Pressuie  Sansilive  Tape 

A-475-0S0  : . 

NA.R.S.pA 
Japan:  Tapered  Roller  Doartnga.  Under  4  inches 

A-588^)54  „ „ 

Koyo  Seiko  Ca.  Ud. 
NSICLtd. 

Fuji  Heavy  Industries,  Ltd. 
Japan:  Tapered  RoHer  Bearings,  Over  4  Inches 
A-688-604    . 
NSKUd. 
NTN 

Fuji  Heavy  Industries,  Ltd. 
Malaysia:  Extruded  Rubt)er  Thread 

A-667-805  — 

Filati  Lasiex  Sdn.  Biid. 
Filmax  Sdn.  Bhd. 
HeveaW  Sdn.  BtKi. 
Rubbertlex  Sdn.  Bhd. 
RubftI  Sdn.  Bhd. 
The  People's  Republic  of  China:  HeKcai  Spring  Lock  Washers* 

A-670-822  

Hangzhou  Spring  Washer  Plant 
Zefiang  Wanxin  Group  Co..  Ltd. 
'       *lf  one  of  theabove  named  companies  does  not  qualify  for  a  separate  rate,  all  other  exporters  of  helical 
washers  from  the  People's  Republic  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed 
ered  by  this  review  as  pert  of  the  single  PRC  entity  of  which  the  named  exporters  are  a  parL 
The  People's  Republic  of  China:  Chrome-Plate  Lug  Nuts*/** 

A-570-808  _ „ 

Chirta  National  Automotive  Industry  l/E  Corp. 
China  Nationai  Machinery  &  Equipn)ent  l/E  Corp. 
Stianghai  Automobile  Import  &  Export  Co. 
Tianjin  Automot>ile  Import  &  Export  Co. 
Ningbo  Knives  &  Scissors  Factory 

China  tMational  Automotive  Import  &  Export  CorpTYangzhou  Branch 
Jiangsu  Rudong  Grease  Gun  Factory 
China  National  Automotive  Industry  l/E  CorpTNantong  Branch 

*  Inadvertently  omitted  from  previous  initiation  notice. 


spring  lode 
to  be  cov- 


renoQ  10  De 


1(yi/96-8/3Ql«7 
10/1/96-9/3097 
10/1/96-9/30/97 


1(l/1«»-W3Q/97 


9/1/96-8/31/97 
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11  one  of  the  above  named  companies  does  not  quality  tor  a  separate  rate,  all  other  exporters  of  chrome-plated  lug  rwjts  from  the  Peopte's 
Rapubhc  of  China  who  have  not  qualified  for  a  separate  rate  are  deemed  to  be  covered  by  this  review  as  part  of  the  single  PRC  entity  of  wtuch 
ttw  named  exporters  are  a  part. 


CountervaHing  duty  proceedings 


Brazil:  Certain  Agricultural  Tillage  Toots 

C-351^i06  „ 

Marchesan  Implementos  e  Maquinas  Argicolas  "TATU"  SA* 

•Marchesan  has  submitted  a  request  for  partial  revocation  of  the  order  under  19  CFR  351 .222<c)(3).  The  Depart- 
ment will  examine  tt>e  request  for  revocation  to  determine  whether  Marchesan  meets  the  threshold  requirements 
for  revocation  under  19  CFR  351.222(e)(2)(iii). 
India-  Certain  Iron-Metal  Castings. 
C-533-063 

Calcutta  Ferrous  LM. 

Carnation  Enterprise  f*vt  Ltd. 

Carnation  Industries 

Commex  Corporation 

Crescent  Foundry  Co.  Pvt  Lid. 

DeHa  Enterprises 

Dinesh  Brothers  (P)  Ud. 

Kajana  Iron  Castings  Ltd. 

Kejriwai  Iron  &  Steel  Works 

Metflow 

Nandllteshwan  Iron  Fourxlry  Pvt  Ud. 

Onssa  Metal  Industries 

Overseas  Iron  Foundry 

R.B.  AgarwaJla  &  Conipeny 

R.B.  Agarwalla  &  Co.  Pvt.  Lid. 

RSI  bmited 

Serampore  Industries  Pvt  Ltd. 

Shree  Rama  Enterprise 

Shree  Uma  Fourxlries 

Siko  Exports 

SSL  Exports 
'    Super  Iron  Fourxlry 

Uma  Iron  A  Steel 

Victory  Castings  Ltd. 


Period  to  t>e 
reviewed 


1/1/96-12/31/96 


1/1/96-12/31/96 


During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section  35 1.2 18(d) 
(sunset  review),  the  Secretary,  if 
requested  by  a  domestic  interested  party 
within  30  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the  review, 
will  determine  whether  antidumping 
duties  have  been  absorbed  by  an 
exporter  or  producer  subject  to  the 
review  if  the  subject  merchandise  is 
sold  in  tbe  United  States  through  an 
importer  that  is  affiliated  with  such 
exporter  or  producer.  The  request  must 
include  the  name(s)  of  the  exporter  or 
producer  for  which  the  inquiry  is 
requested. 

For  transition  orders  defined  in 
section  751(c)(6)  of  the  Act.  the 
Secretary  will  apply  paragraph  (j)(l)  of 
this  section  to  any  administrative 
review  initiated  in  1996  or  1998  (19  CFR 
351.213(j)(l-2)). 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 


accordance  with  19  CFR  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1675(a)).  and  19  CFR 
351.221(c)(l)(i). 

Dated:  November  21, 1997. 

Louis  Apple. 

Acting  Deputy  Assistant  Secretary,  Group  D 
Import  Administration. 

[FR  Doc.  97-31133  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trada  Administration 

[A-633-602] 

Certain  Welded  Cart>on  Standard  Steei 
Pipes  and  TuIms  From  India; 
Amendment  of  Final  Results  of  New 
Shippers  Antidumping  Duty 
Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  amendment  of  final 
results  of  new  shippers  antidumping 
duty  administrative  review. 

SUMMARY:  On  September  10,  1997,  the 
Department  of  Commerce  published  the  . 
final  results  of  its  new  shippers 
antidumping  duty  administrative  review 
on  certain  welded  carbon  standard  steel 
pipes  and  tubes  from  India.  The  review 
covered  two  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  and  the  period  May  1, 1995 
through  April  30,  1996.  Because  of 
ministerial  errors  made  with  respect  to 
one  manufacturer/exporter,  we  are 
publishing  an  amendment  to  the  final 
results  in  accordance  with  19  CFR 
353.28(c). 

EFFECTIVE  DATE:  November  25, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristie  Strecker  or  Greg  Thompson,  AD/ 
CVD  Enforcement  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-3174  or  (202)  482- 
0410,  respectively. 
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SUPPLEMENTARY  INFORMATKW: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Tariff 
Act)  by  the  Uruguay  Round  Agreements 
Act  (URAA). 

Background 

On  September  10, 1997  (62  FR  47632), 
the  Department  of  Commerce  (the 
Departinent)  published  the  final  results 
of  the  new  shipper  review  of  the 
antidumping  duty  order  on  certain 
welded  carbon  standard  steel  pipes  and 
tubes  from  India  (51  FR  9089,  March  17, 
1989).  On  September  23,  1997,  we 
received  a  timely  allegation  from 
Rajinder  Pipes  Ltd.  (Rajinder),  pursuant 
to  §  353.28  of  the  regulations,  that  we 
made  ministerial  errors  in  the  final 
results. 

Rajinder  contended  that  in  the  margin 
calciilations  for  the  final  results  we 
incorrectly  deducted  inventory  carrying 
costs  incurred  in  India  from  U.S.  price 
and  failed  to  deduct  advertising 
expenses  from  normal  value.  See 
Memorandum  to  the  File  from  Kristie 
Strecker  to  Robin  Gray  (October  21,  _ 
1997).  We  agree  with  Rajinder  that  these 
were  ministerial  errors,  and  we  have 
corrected  these  ministerial  errors  in 
these  amended  results  in  order  to  reflect 
our  intent  and  our  practice  pursuant  to 
§353.28. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  the 
ministerial  errors,  we  have  determined 
the  margin  for  the  period  May  1, 1995 
through  April  30, 1996  to  be: 


Company 

Margin 
(percent) 

Hflfinoor  .........••..•••..,•.•..••»....„•••... 

18.25 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 
Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
results  of  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
Rajinder  will  be  the  rate  indicated 
above;  (2)  for  previously  reviewed  or 


investigated  companies  not  listed  above, 
the  cash  dep>osit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  in  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manu&ctiuer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  7.08  percent,  the  all- 
others  rate  established  in  the  LTFV 
investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidimiping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  these  review  periods. 
Failuire  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

These  amended  final  results  of 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.28(c). 

Dated:  November  19. 1997. 
Robert  S.  I.iBiwss. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-31134  Filed  11-25-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administrstion 
[C-649-401] 

Certain  Apparel  From  Thailand;  nnal 
Results  of  Countervailing  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  September  3, 1997.  the 
Department  of  Commerce  published  in 
the  Federal  Register  its  preliminary 
results  of  administrative  review  of  the 
countervailing  duty  order  on  Certain 
Apparel  bom  Thailand  for  1991.  The 
Department  of  Commerce  has  now 
completed  this  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended.  For  information  on 
the  net  bounty  or  grant,  please  see  the 
"Final  Results  of  Review"  section.  We 
will  instruct  the  U.S.  Customs  Service  to 
assess  countervailing  duties  as  indicated 
in  that  section. 

EFFECTIVE  DATE:  November  26, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Copyak  or  Constance 
Cunningham,  Office  of  CVD/ AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conunerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  MFORMATKM: 

Applicable  Statute  and  Regulations 

The  Department  of  Commerce  (the 
Department)  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  and  to  the  Department's 
regulations  are  in  reference  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Background 

On  September  3, 1997,  the 
Department  published  in  the  Federal 
Register  (62  FR  46475)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  Certain 
Apparel  from  Thailand.  Since  the 
publication  of  the  preliminary  results, 
the  following  events  have  occurred.  We 
invited  interested  parties  to  comment  on 
the  preliminary  results.  On  September 
23,  1997,  we  received  one  comment 
from  UNITE,  formerly  known  as  the 
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Amalgamated  Clothing  and  Textile 
Workers  Union,  indicating  support  for 
the  preliminary  results. 

This  review  covers  the  period  January 
1.  1991,  through  December  ?A.  1991, 
and  involves  19  companies  and  4 
programs. 

Scope  of  Review 

Imports  covered  by  this  review  are 
certain  apparel  from  Thailand.  Such 
merchandise  is  described  in  detail  in 
the  Appendix  to  this  notice. 

Calculation  Methodology  fior 
Assessment  Purposes 

The  country-wide  rate  we  calculated 
for  this  administrative  review  was  above 
de  minimis,  as  defined  by  19  CFR 
§  355.7  (1994).  We  examined  the  net  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  §  355.22(d)(3).  Four 
companies  had  significantly  different 
net  rates  during  the  review  period. 
These  companies  are  treated  separately 
for  assessment  purposes.  All  other 
companies  are  assigned  the  country- 
wide rate.  See  "Final  Results  of  Review" 
section,  below. 

Analysis  of  Programs 

/.  Progmms  Conferring  Subsidies 

In  the  preliminary  results  we  found 
that  these  programs  conferred 
countervailable  benefits  on  the  subject 
merchandise.  Our  review  of  the  record 
has  not  led  us  to  change  our  findings 
from  the  preliminary  results.  On  this 
basis,  the  weighted-average  bounty  or 
grant  for  these  programs  are  as  follows: 


Program  name 

Program 
rate  (per- 
cent) 

Export  Psickagtng  Credits 

055 

Tax  Certificates  for  Exports 

Electricity  Discounts  lor  Fxport- 
ers  

.31 
20 

Program  name 

Program 
rate  (per- 
cent) 

Investment  Promotion  Act 
(IPA)— Sections  28  and  36(4) 

.07 

n.  Programs  Found  Not  to  be  used 

We  determine  that  the  producers  and/ 
or  exporters  of  the  subject  merchandise 
did  not  apply  for  or  receive  benefits 
under  the  following  programs: 

A.  Rediscount  oilndustrial  Bills 

B.  Assistance  for  Trading  Companies 

C.  IPA  (Sections  29,  30,  31,  33.  36(1- 
3)) 

D.  Export  Processing  Zones 

E.  Financing  from  the  Industrial 
Finance  Corporation  of  Thailand 

Final  Results  of  Review 

For  the  period  January  1, 1991 
through  December  31. 1991,  we 
determine  the  net  boimty  or  grant  to  be 
1.13  percent  ad  valorem  for  aJl 
companies  except  Thai  Garment  Export 
Co.,  Ltd.,  Fairtex  Garment  Co.,  Ltd., 
Fang  Brothers  Holding  (Thailand)  Co., 
Ltd..  and  East  Asia  Textile  Ind.  Co..  Ltd., 
which  have  de  minimis  rates.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis. 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  of  1.13  percent  ad 
valorem  for  all  shipments  of  the  subject 
merchandise  exported  on  or  after 
January  1,  1991.  and  on  or  before 
December  31, 1991,  for  all  producers 
and  exporters  except  Thai  Garment 
Export  Co.,  Ltd.,  Fairtex  Garment  Co., 
Ltd.,  Fang  Brothers  Holding  (Thailand) 
Co.,  Ltd.,  and  East  Asia  Textile  Co.,  Ltd. 
For  these  companies,  the  Department 
will  instruct  the  U.S.  Customs  Service  to 
liquidate  all  shipments  of  the  subject 
merchandise  without  regard  to 
countervailing  duties. 

As  noted  above,  this  countervailing 
duty  order  was  subject  to  section  753  of 
the  Act,  as  amended  by  the  URAA.  See 


Countervailing  Duty  Order;  Opportunity 
to  Request  a  Section  753  Injury 
Investigation  (60  FR  27,693,  May  26, 
1995).  Because  no  domestic  interested 
parties  exercised  their  right  under 
section  753(a)  of  the  Act  to  request  an 
injury  investigation,  the  International 
Trade  Commission  made  a  negative 
injury  determination  with  respect  to  this 
order,  pursuant  to  section  753(b)(4)  of 
the  Act.  As  a  result,  the  Department 
revoked  this  countervailing  duty  order, 
effective  January  1, 1995,  pursuant  to 
section  753(b)(3)(B)  of  the  Act.  See 
Revocation  of  Countervailing  Duty 
Order  (60  FR  40568,  August  9,  1995) 
and  Notice  of  Determination  to  Amend 
Revocation,  in  Part,  of  Countervailing 
Duty  Order  (62  FR  392,  January  3, 1997). 
Accordingly  the  Department  will  not 
issue  further  instructions  with  respect  to 
cash  deposits  of  estimated 
countervailing  duties. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  November  19, 1997. 
Robert  S.  LaRuasa, 

Assistant  Secretary  for  Import 
Admiitistration. 

Appendix 

[C-549-4011 

CoanteTTailing  Duty  Order  on  Certain 
Apparel  From  Thailand;  Harmonized  Tariff 
Schedule  Numbers 


HTSNo. 


61012000  .... 
6101.3020 
6102.1000 
6103.1920  .... 
6103.2200  .... 
6103.2300  .... 
6103.2910  .... 
6103.4210  .... 
6103.4315  .... 
6103.4910  .... 
6104.1320 
6104.1915 
6104.2100.10 
6104.2100.30 
61042100.40 


Annotation 


Coverage  exdudes  ganronts  having  embroidery  or  pemanently  afTixed  applique  work  on  the  outer  surface. 


Coverage 
Coverage 
Coverage 
Coverage 
Coverage 
Coverage 
Coverage 


limited  to  garments  ttial  would  be  covered  if  separately  entered. 

limited  to  garments  that  would  be  covered  i1  separately  entered. 

limited  to  garments  that  would  be  covered  if  separately  entered. 

limited  to  garments  that  would  be  covered  if  separately  entered. 

excludes  garments  having  embroidery  or  permanently  affixed  applique  work  on  the  outer  surface. 

excludes  gamients  having  embroidery  or  permanently  affixed  applique  work  on  ttie  outer  surface. 

excludes  gannents  having  embroidery  or  permanently  affixed  applique  work  on  the  outer  surface. 


HTSNa 


61042100.60 
61042100.80 
6104.2200.10 
61042200.60 
61042200.80 
61042200.90 
6104230022 
61042910.60 
6104.5100  .... 
6104.5310  .... 
6104.5910  .... 

6104.6020  .... 

6105.1000 

61052020 

6106.1000 

6109.1000 

6109.9010.07 

6109.9010.09 

6109.9010.13 

6109.901025 

6109.9010.47 

6109.9010.49 

61102020  .... 

6110.3030.05 

6110.3030.10 

6110.3030.15 

6110.303020 

6110.303025 

6110.3030.40 

6110.3030.50 

6111.3040  .... 

6111.3050 

6111.9040 

6111.9050 

6112.1200.10 

6112.1200.30 

6112.1200.50 

6112.1910.10 

6112.1910.30 

6112.1910.50 

61122010.10 

61122010.30 

61122010.50 

61122010.60 

61122010.80 

61142000 

6114.3010.10 

6114.3030 

6201.1220 

6201.1340 

6201.9220 

6203.1910  .... 

62032230  .... 

62032300  .... 

62032920  .... 

6203.4240 

6203.4340 

6203.4920 

62042300  .... 

62042920.10 

62042920.30 

62042920.40 

62042920.50 

62052020 

6208.2200 

6208.9200.30 

6208.9200.40 

62092050 


Ar)notatk)n 


Coverage  exchides  garments  havirtg  embroidery  or  permanently  affixed  appKque  work  on  ttie  outer  surface. 

Coverage  limited  to  wool  skirts. 

Coverage  Hmrted  to  wool  skirts;  coverage  exdudes  girls'  skirts  or  dhnded  skirts  not  having  emt)roidery  or  permanently  affixed  ap- 

pUque  work  on  the  outer  surface. 
Coveiage  Kmited  to  wool  trousers. 


Coverage  exchxles  garments  having  emtxoidery  or  permanently  affixed  applique  work  on  the  outer  surface. 

Coverage  exdudes  men's  or  boys'  garments  having  embroklery  or  permanently  affixed  applique  work  on  the  outer  surface. 


Coverage  limited  to  sweaters;  coverage  exdudes  garments  havirtg  embroklery  or  permarwntly  affixed  applique  wofk  on  the 
outer  surface. 

Coverage  limited  to  sweaters. 


Coverage  Bmited  to  men's  and  boy's  garments  that  would  be  covered 
Coverage  exdudes  men's  or  boy's  garments  that  wouM  t>e  covered  if 
Coverage  exdudes  men's  or  boy's  garments  that  wouW  be  covered  If 
Coverage  exdudes  men's  or  boy's  garments  that  would  be  covered  if 
Coverage  limited  to  men's  and  txt/s  garments  that  wouU  be  covered 
Coverage  mdudes  men's  or  boy's  garments  that  wouU  be  covered  if 
Coverage  exdudes  men's  or  boy's  garments  that  wouM  t>e  covered  if 
Coverage  Kmited  to  men's  and  boy's  garments  that  woukl  be  covered 


if  separately  entered, 
separately  entered, 
separately  entered, 
seperately  entered, 
if  separately  entered, 
separately  entered, 
separately  entered, 
if  separately  entered. 


Coverage  limited  to  garn>ents  that  woukf  be  covered  if  separately  entered. 
Coverage  limited  to  garments  that  would  be  covered  if  separately  entered. 
Coverage  limited  to  garments  that  wouM  be  covered  if  separately  entered. 
Coverage  limited  to  garments  that  woukl  be  covered  if  separately  entered. 


Coverage  limited  to  woolen  garments  that  wouM  be  covered  if  separately  entered 


Coverage  limited  to  gamrtents  that  wouM  be  covered  if  separately  entered. 
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8IUJNQ  COOE  3610-0«-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Conunerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  export  trade  certificate  of  review 
No.  88-00002. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Olde  South  Traders,  Inc. 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  Olde  South  Traders,  Inc. 
FOn  FURTHER  MFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21} 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regidations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  May 
23,  1988  to  Olde  South  Traders,  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Conunerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  {umual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14  (a)  and  (b)  of 
the  Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Olde  South  Traders,  Inc.  on  May  13, 
1997,  a  letter  containing  annual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  July  7, 1997. 
Additional  reminders  were  sent  on 
August  7.  1997,  and  on  September  12, 
1997.  The  Department  has  received  no 
written  response  to  any  of  these  letters. 

On  November  20. 1997,  and  in 
accordance  with  Section  325.10(c)(1)  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Olde  South 
Traders,  Inc.  that  the  Department  was 


formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failure  to  file  an 
an&ual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  dociunents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)(4) 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  November  20. 1997. 
Morton  Schnabel, 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

[FR  Doc.  97-30979  Filed  11-25-97;  8:45  am) 

BIUJNQCOOC  3610-OfM> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  initiation  of  process  to 
revoke  export  trade  certificate  of  review 
No.  91-00003. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Fabiano  &  Associates,  Inc. 
Because  this  certificate  holder  has  failed 
to  file  an  tumual  report  as  required  by 
law,  the  Department  is  initiating 
proceedings  to  revoke  the  certificate. 
This  notice  summarizes  the  notification 
letter  sent  to  Fabiano  &  Associates,  Inc. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Title  m  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Tide  in 
("the  Regulations")  are  found  at  15  CFR 
part  325.  Pursuant  to  this  authorify,  a 
certificate  of  review  was  issued  on  May 
29,  1991  to  Fabiano  &  Associates,  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14  (a)  and  (b)  of 
the  Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10(a)  and 
325.14(c)  of  the  RegiUations). 

The  Department  of  Commerce  sent  to 
Fabiano  &  Associates,  Inc.  on  May  20. 
1997,  a  letter  containing  annual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  July  14, 1997. 
Additional  reminders  were  sent  on 
August  7, 1997,  and  on  September  12, 
1997.  The  Department  has  received  no 
written  response  to  any  of  these  letters. 

On  November  20, 1997,  and  in 
accordance  with  Section  325.10(c)(1)  of 
the  Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Fabiano  8t 
Associates,  Inc.  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
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certificate  holder's  failure  to  file  an 
aimual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certiftcate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (Section  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)(4) 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  bom 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  November  20, 1997. 
Morton  Schnabel, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  97-30980  Filed  11-25-97;  8:45  ami 
aNJJNQ  COOE  ssio-oa-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Modernization  Transition  Committee 
(MTC) 

ACTION:  Notice  of  public  meeting. 

Time  and  Date:  December  10, 1997 
beginning  at  8:00  a.m. 

Place:  This  meeting  will  take  place  at 
the  Silver  Spring  Holiday  Inn,  8777 
Georgia  Avenue,  Silver  Spring, 
Maryland. 

Status:  The  meeting  will  be  open  to 
the  public.  The  time  between  11:30  a.m. 
and  noon  will  be  set  side  for  oral 
comments  or  questions  from  the  public 
and  approximately  50  seats  will  be 
available  on  a  first-come  first-served 
basis. 

Matters  To  Be  Considered:  This 
meeting  will  cover.  Consultation  on  12 
combined  Automation  and  Closiue 
Certifications  including  the  NWS  report 
and  consultation  on  Evansville,  10 
combined  Consolidation,  Automation 
and  Closiue  Certifications,  and  1 
Automation  Certification;  consultation 
on  the  FY  1999  National 
Implementation  Plan;  and  reports  on  the 
NWS  Modernization  status  and  NWS 
interactions  with  the  Astoria 
community. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Mr.  Nicholas  Scheller,  National  Weather 
Service,  Modernization  Staff,  1325  East- 
West  Highway,  SSMC2,  Silver  Spring, 
Maryland  20910.  Telephone:  (301)"  713- 
0454. 

Etated:  November  20, 1997. 
Nicholas  R.  Scheller, 
Manager,  National  Implementation  Staff. 
[FR  Doc.  97-30973  Filed  11-25-97;  8:45  am] 
BiLUNQ  COOE  3S10-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.0. 111497B] 

Marine  Mammals;  Permit  No.  1004 
(P5«5) 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Scientific  research  permit 
amendment 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  no.  1004  submitted  by  the 


Whale  Conservation  Institute,  191 
Weston  Road,  Lincoln,  MA  01773,  has 
been  granted. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment, 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13705,  Silver  Spring, 
MD  20910  (301/713-2289):  and 

Director,  Northeast  Region,  NMFS, 
One  Blackburn  Drive,  Gloucester,  MA 
01930-2298  (508/281-9250). 

SUPPI.EMENTARY  INFORMATION:  On 
September  16, 1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  48611)  that  an  amendment  of  permit 
no.  1004,  issued  Jtme  21, 1997  (61  FR 
33906)  had  been  requested  by  the  above- 
named  organization.  The  requested 
amendment  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (MMPA)  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973  (ESA)  as  amended  (16  U.S.C  1531 
et  seq.),  and  the  regulations  governing 
endangered  species  permits  (50  CFR 
parts  217-227). 

Permit  No.  1004  has  been  amended  to: 
(1)  extend  the  expiration  date  of  the 
permit  from  June  30. 1998  to  November 
30,  1998;  (2)  increase  the  number  of 
imported  southern  right  whale 
{Eubalaena  austraJis)  tissue  samples 
taken  at  Peninsula  Valdez,  Argentina 
from  20  to  340;  and  (3)  redefine  these 
"tissue  samples"  from  southern  right 
whales  to  include  baleen,  blood  and 
bone,  skin/blubber  and  organ  tissues 
(from  dead/stranded  whales),  and 
sloughed  skin  (from  live  free-ranging 
whales). 

Issuance  of  this  amendment  as 
required  by  the  ESA  of  1973  was  based 
on  a  finding  that  the  permit:  (1]  was 
applied  for  in  good  fiaith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit:  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
Section  2  of  the  ESA. 

Dated:  November  19, 1997. 
Ann  D.  TeriNiah, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-30977  Filed  11-25-97;  8:45  am] 
BIUJNO  COOE  3S1»-t2-F 
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CXMMIITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announc6m«nt  of  Temporary 
Suspension  of  Export  Visa  and 
Certification  Requirements  for  Certain 
Cotton,  Wooi  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  in  Haiti 

November  21. 1M7 

AQCMCr:  Committee  for  the 

Implementation  of  Textile  Agreements 

{OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 

export  visa  and  certification 

requirements. 

EFFECTIVE  DATE:  November  24,  1997. 
FOR  FUfUHER  MFOAMATKM  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLBIfKNTAirriNFOmiATION: 

Autkoiity:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11631  of  March  3,  1972,  m 
amended. 

Effective  on  November  24. 1997,  and 
until  further  notice,  textile  products 
which  are  produced  or  manufactured  in 
Haiti  and  exported  from  Haiti, 
regardless  of  the  date  of  export,  shall  not 
be  denied  entry  for  the  lack  of  a  visa  or 
certification.  This  is  a  temporary 
measure  which  is  being  taken  by  the 
U.S.  Government  and  which  only 
waives  the  requirements  to  present  a 
visa  or  certification  with  the  shipment. 
It  does  not  waive  other  documentation 
requirements. 
Troy  H.  Crflib. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemeBtation  of  Textile 
Agreementx 

November  21. 1997. 
CommiMioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 


r  CommiMioner  This  letter  refers  to  the 
directive  of  February  19. 1987  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
establishing  visa  and  certification 
requirements  for  certain  cotton,  wool  and 
man-made  fiber  textile  products  from  Haiti. 
That  letter  directed  you  to  prohibit  entry  into 
the  United  States  for  consumption  or 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manu&ctiuvd  in  Haiti, 
which  are  not  visaed  or  certified  in 
accordance  with  procedures  described  in  the 
letter. 

Effective  on  Noveml>er  24. 1997.  and  until 
further  notice,  you  are  directed  not  to  deny 


entry  of  textile  products,  produced  or 
manufactured  in  Haiti  and  exported  from 
Haiti,  regardless  of  the  date  of  export,  for  lack 
of  a  visa  or  certification.  This  is  a  temp)orary 
measure  which  is  being  taken  by  the  U.S. 
Govatsment  and  which  only  waives  the 
requirements  to  present  a  visa  or  certification 
with  the  shipment.  It  does  not  %vaive  other 
dociunentation  requirements. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
use.  553(aKl)- 

Sincerely. 

Tkoy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-31175  Filed  11-24-97;  9:47  am] 
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DEPARTMENT  OF  DEF0ISE 

[OMB  Control  Number  0704-0229] 

Notice  of  Request  for  Gommants 

agency:  Department  of  Defense  (DoD). 
ACTION:  Notice  and  request  for 
comments  regarding  a  proposed 
extension  of  an  approved  information 
collection  requirement. 


In  compliance  with  Section 
3506(cK2KA)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
DoD  announces  the  proposed  extension 
of  a  public  information  collection 
requirement,  and  seeks  public  comment 
on  the  provisions  thweof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection:  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  This 
information  collection  requirement  is 
currentiy  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for  use 
through  Juine  30,  1998.  DoD  proposes 
that  OMB  extend  its  approval  for  use 
through  June  30,  2001. 

DATES:  Consideration  wilt  be  given  to  all 
comments  received  by  January  26, 1998. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  requirement 
should  be  sent  to:  Defense  Acquisition 
Regulations  Council,  Attn:  Ms.  Amy 
Williams,  PDUSD(A&T)DP(DAR),  IMD 


3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
(703) 602-0350. 

E-mail  comments  submitted  over  the 
Internet  should  be  addressed  to: 
dfarsacq.osd.mil. 

Please  cite  OMB  Control  Number 
0704-0229  in  all  correspondence  related 
to  this  issue.  E-mail  comments  should 
cite  OMB  Contitjl  Number  0704-0229  in 
the  subject  line. 

FOR  FURTHER  MFONMATXM  CONTACT:  Ms. 
Amy  Williams,  at  (703)  602-0131.  A 
copy  of  this  information  collection 
requirement  is  available  electronically 
via  the  Internet  at:  http://wrww.dtic.miiy 
dfars/ 

Paper  copies  may  be  obtained  from 
Ms.  Amy  Williams, 
PDUSD(A&T)DP(DAR),  IMD  3D139. 
3062  Defense  Pentagon,  Washington.  DC 
20301-3062. 

Title,  Associated  Form,  and  OMB 
Number:  Foreign  Acquisition — Defense 
Federal  Acquisition  Regulation 
Supplement  part  225  and  Related 
Clauses  at  252.225,  DD  Form  2139,  OMB 
Control  Number  0704-0229. 

Needs  and  Uses:  This  information 
collection  requirement  pertains  to 
information  collection  requirements 
used  to  ensure  contractor  compliance 
with  restrictions  on  the  acquisition  of 
foreign  prtxlucts  imposed  by  statute  or 
policy  to  protect  the  industrial  base. 
Other  information  is  required  for 
compliance  with  U.S.  trade  agreements 
and  Memoranda  of  Understanding, 
which  promote  reciprocal  trade  with 
U.S.  allies,  and  for  inclusion  in  reports 
to  the  Department  of  Commerce  on  the 
Balance  of  Payments  Program. 

Affected  Public:  Businesses  or  other 
for-profit  and  not-for-profit  institutions. 

Annual  Burden  Hours:  74,333  hours. 

Number  of  Bespondents:  31,347. 

Besponses  per  Bespondent: 
Approximately  7. 

Number  of  Responses:  224,262. 

Average  Burden  per  Besponse:  .33 
hours. 

Frequency.  On  occasion. 

SUPPLEMBfTARY  INFORMATION: 
Summary  of  Information  Collection 

•  DFABS  252.225-7000.  Buy 
American  Act-Balance  of  Payments 
Program  Certificate,  as  prescribed  in 
225.109(a),  requires  the  offeror  to 
identify  in  its  proposal  supplies  that  do 
not  meet  the  definition  of  domestic  end 
product,  separately  listing  qualifying 
and  nonqualifying  count^  end 
products. 

•  DFABS  252.225-7003,  Information 
for  Duty-Free  Entry  Evaluation,  as 
prescribed  in  225.605-70(e),  requires  a 
check  in  paragraph  (a)  as  to  whether  the 
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offer  is  based  on  furnishing  a  domestic 
end  product  with  nonqualifying  coimtry 
components  for  which  the  offeror 
requests  duty-free  entry,  or  a  foreign  end 
product,  other  than  those  that  will  be 
accorded  duty-fi«e  entry  as  qualifying 
country  end  products  or  components,  or 
eligible  products  under  a  trade 
agreement  If  the  answer  to  paragraph 
(a)  is  positive,  then  paragraph  (b) 
requires  two  checks,  as  to  whether  such 
foreign  supplies  are  now  in  the  United 
States,  whether  dufy  has  been  paid,  and 
if  the  duty  has  not  yet  been  paid,  an 
indication  of  what  amount  is  included 
in  the  offer  to  cover  such  duty. 
Paragraph  (c)  requires  the  awardee  to 
identify,  at  the  request  of  the  contracting 
officer,  the  foreign  supplies  which  are 
subject  to  duty-free  entiy.  Alternate  I.  as 
prescribed  in  225.605-70(e),  is  used 
when  the  Buy  American  Act/Balance  of 
Payments  Program  does  not  apply,  and 
refers  to  U.S.  made  end  products  rather 
than  domestic  products  (proposed  rule, 
published  September  9, 1997, 62  FR 
47407). 

•  DFABS  252.225-7005. 
Identification  of  Expenditures  in  the 
United  States,  as  prescribed  in  225.305- 
70,  requires  contractors  to  identify,  on 
each  request  for  pa3rment  under  certain 
contracts  subject  to  the  Balance  of 
Pa)rments  Program,  the  part  of  the 
requested  payment  representing 
expenditures  in  the  United  States. 

•  DFABS  252.225-7006.  Buy 
American  Act-Trade  Agreements — 
Balance  of  Payments  Program 
Certificate,  as  prescribed  in 
225.408(a)(1),  is  similar  to  225.252- 
7000,  but  requires  separate  listing  of  end 
products  that  are  U.S.  made  but  not 
domestic,  or  that  are  from  a  qualifying 
coimtry,  designated  country,  Caribbean 
Basin  coimtry,  NAFTA  coimtry,  or  other 
nondesignated  country. 

•  DFAflS  252.225-7009,  Duty-Free 
Entry-Qualifying  Country  Supplies  (End 
Products  and  Components),  DFABS 
252.225-7010,  Duty-Free  Entry- 
Additional  Provisions,  and  DFABS 
252.225-7037.  Duty-Free  Entry-Eligible 
End  Products,  all  as  prescribed  in 
225.605-70,  require  the  contractor  or  an 
authorized  agent  to  provide  information 
on  shipping  documents  and  customs 
forms  regarding  those  items  that  are 
eligible  for  duty-&«e  entry  (proposed 
rule,  published  March  11, 1997,  62  FR 
11142). 

•  DFAAS  252.225-7016  Restiiction 
on  Acquisition  of  Ball  and  Roller 
Bearings,  as  prescribed  in  225.7019-4, 
requires  contractor  retention  of  records 
showing  compliance  with  the  restriction 
until  3  years  after  final  payment.  The 
contractor  agrees  to  make  the  records 
available  to  the  contracting  officer  upon 


request.  The  Contractor  may  request  a 
waiver  in  accordance  with  225.7019-3, 
which' also  requires  the  contractor  to 
submit  a  written  plan  for  transitioning 
to  domestically  manufactured  bearings, 
for  a  waiver  under  a  multiyear  contract 
or  a  contract  exceeding  12  months. 

•  DFABS  252.225-7018.  Notice  of 
Prohibition  of  Certain  Contracts  with 
Foreign  Entities  for  the  Conduct  of 
Ballistic  Missile  Defense  RDTSE.  as 
prescribed  in  225.7011-5,  is  used  in  all 
competitively  negotiated  Ballistic 
Missile  Defense  solicitations  for 
research,  development,  test,  and 
evaluation,  unless  foreign  participation 
is  otherwise  excluded,  and  requires  the 
offeror  to  check  its  status  as  a  U.S.  firm. 

•  DFABS  252.225-7020.  Trade 
Agreements  Certificate,  as  prescribed  in 
225.408(a)(3),  requires  the  offeror  to  list 
nondesignated  country  end  products. 
This  is  a  new  provision,  used  in 
solicitations  for  information  technology 
products  subject  to  the  Trade 
Agreements  Act,  in  lieu  of  252.225- 
7006  (proposed  rule,  published 
September  9,  1997,  62  FR  47407). 

•  DFABS  252.225-7025.  Restriction 
on  Acquisition  of  Forgings,  as 
prescribed  in  225.7102-4,  requires 
contractor  retention  of  records  showring 
compliance  with  the  restriction  until  3 
years  after  final  payment.  The  contract^ 
agrees  to  make  the  records  available  to 
the  contracting  officer  upon  request 
The  contractor  may  request  a  waiver  in 
accordance  with  225.7102-3. 

•  DFABS  252.225-7026,  Reporting  of 
Contract  Performance  Outside  the 
United  States,  as  prescribed  in 
225.7203,  requires  the  contractor  to 
submit  a  Report  of  Contract  Performance 
Outside  the  United  States  when  any  part 
of  the  contract  that  exceeds  a  specified 
dollar  threshold  will  be  performed 
outside  the  United  States.  The  specified 
threshold  is  $500,000  for  contracts  that 
exceed  $10  million,  or  the  simplified 
acquisition  threshold  ($100,000)  for 
contracts  that  exceed  $500,000.  The 
Contractor  may  submit  the  report  on  DD 
I^orm  2139,  Report  of  Contract 
Performance  Outside  the  United  States, 
or  may  use  a  computer-generated  report 
that  contains  all  information  required  by 
DD  Form  2139  (proposed  rule, 
published  October  17,  1997,  62  FR 
54017). 

•  DFABS  252.225-7032,  Waiver  of 
United  Kingdom  Levies,  as  prescribed 
in  225.873-3,  requires  United  Kingdom 
(U.K.)  prime  contractors,  and  prime 
contractors  with  subcontracts  of  a  dollar 
value  exceeding  $1  million  with  U.K. 
firms,  to  provide  certain  information 
necessary  for  DoD  to  obtain  a  waiver  of 
U.K.  levies. 


•  DFABS  252.225-7035,  Buy 
American  Act — North  American  Free 
Trade  Agreement  Implementation  Act — 
Balance  of  Payments  Program 
Certificate,  as  prescribed  in 
225.408(a)(3),  requires  the  offeror  to  list 
qualifying  country  (except  Canada), 
NAFTA  country,  or  other  foreign  end 
products.  Alternate  I,  as  prescribed  in 
225.408(a)(3),  requires  listing  of 
Canadian  end  products,  rather  than 
NAFTA  country  end  products,  in 
solicitations  between  $25,000  and 
$50,000  (proposed  rule  published 
March  11.  1997  (62  FR  11142). 

MiClieW  r. 


Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  97-31110  Filed  11-25-97:  8:45  am] 

BUJNaCOOKi 


DEPARTMENT  OF  DEFENSE 

Offlcs  of  ttie  Sscrslary 

Rsvlslon  of  ttts  Dspsrtmsnt  of  Dsfsnss 
8065.9    Standard,  Dspartmsnt  of 
OafwiM  Ammunition  and  Expkwhrss 
Safely  Standatda 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  change. 

SUMMARY:  The  Department  of  Defense 
Explosives  Safety  Board  (DDESB)  is 
today  announcing  several  changes  to 
Department  of  Defense  6055.9 — 
Standard,  dated  October  1992.  Because 
of  the  length  of  time  since  the  Standard 
was  last  published  in  full,  the  DDESB  is 
republishing  the  Standard  with  all 
changes  adopted  by  the  Board  since 
1992  incorporated  therein. 

The  DDESB  is  taking  this  action 
pursuant  to  its  statutory  authority  as  set 
forth  in  Tide  10,  United  States  Code, 
Section  172  (10  U.S.C  172)  and  DoD 
Directive  6055.9,  "Explosives  Safety 
Board  (DDESB)  and  DoD  Component 
Explosives  Safety  Responsibilities,"  July 
29, 1996.  The  Standard  is  applicable  to 
the  Office  of  the  Secretary  of  Defense, 
the  Military  IDepartments  (including  the 
Army  and  Air  Force  National  Guards), 
the  Defense  Nuclear  Agency,  the 
Defense  Logistics  Agency,  the  Coast 
Guard  (when  under  DoD  control),  and 
other  parties  who  produce  or  manage 
ammunition  or  explosives  under 
contract  to  the  DoD.  Through  DoD 
6055.9-STD,  the  DDESB  establishes 
minimum  explosives  safety 
requirements  for  storing  and  handling 
ammunition  and  explosives.  Copies  of 
this  Standard  may  be  obtained  from  the 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  27161. 


63078  Federal  Register  /  Vol.  62,  No.  228  /  Wednesday.  November  26.  1997  /  Notices 


For  more  detailed  infonnation  on 
specific  aspects  of  this  Standard,  contact 
Ray  Sawyer  by  calling  (703)  325-8625 
or  by  writing  to  IDepartment  of  Defense 
Explosives  Safety  Board.  2461 
Eisenhower  Avenue,  Room  856-C, 
Alexandria,  VA  22331-0600. 
SUPPt.aiENTARY  tNTORMATION:  Dating 
back  to  1928  when  Congress  directed 
the  Secretaries  of  the  military 
departments  to  establish  a  joint  board  of 
officers  to  "keep  informed  on  stored 
supplies  of  ammunition  and 
components  thereof  *   *   * ,  with 
particular  regard  to  keeping  those 
supplies  prop>erly  dispersed  and  stored 
and  to  preventing  hazardous  conditions 
from  arising  to  endanger  life  and 
property  inside  or  outside  of  storage 
reservations."  the  DDESB  (formerly 
known  as  the  Ammunition  Safety 
Board)  has  periodically  revised  or 
updated  the  Standard  based  on  new 
scientific  or  technical  information  and 
explosives  safety  experience.  The 
implementation  of  a  change  to  DoD 
6055.&-STD  does  not  depend  on  formal 
publication  of  a  change  to  DoD  6055.9- 
STD.  Changes  to  the  Standard  are 
effective  when  adopted  by  the  Board,  or 
as  the  Board  may  otherwise  direct.  In 
order  to  ensure  compliance,  the  Services 
and  Defense  Agencies  modify  their 
Service  or  Agency  implementing 
procedures  and  standards  accordingly. 

This  revision  to  the  October  1992 
version  of  DoD  6055.9-STD 
incorporate*  decisions  of  the  DDESB 
made  at  its  307th  through  314th 
meetings  held  from  July  1992  through 
February  1997.  Although  the  decisions 
adopted  at  the  307th  meeting  of  the 
Board  in  July  1992  pre-date  the  October 
1992  publication,  the  Standard  was 
already  at  the  printer  and  those  changes 
could  not  be  included.  This  revision 
also  reflects  the  recent  assignment  of  the 
DDESB  to  the  Office  of  the  Under 
Secretary  of  Defense  for  Acquisition  and 
Technology. 

The  changes  included  herein  address 
the  following: 

•  Expands  the  Scope  of  the  Standard 
to  include  application  to  any  energetic 
material  (U.S.  titled  or  otherwise)  on 
DoD  owned  or  leased  facilitite. 

•  Eliminates  high  explosives  limits 
for  training  military  working  dogs  for 
explosives  detection  and  maintains 
evacuation  distances  applicable  to 
personnel  who  are  not  involved  in  the 
training  activity. 

•  Establishes  quantity-distance 
criteria  for  non-essential  personnel  and 
establishes  protection  level  criteria  for 
essential  personnel  for  use  at 
ammunition  and  explosives  burning 
sites. 


•  Expands  and  clarifies  quantity- 
distance  criteria  for  the  location  of  steel 
tanks  used  to  store  hazardous  materials 
or  water  with  respect  to  ammunition 
and  explosives  locations. 

•  Establishes  criteria  for  sites  where 
explosives  loaded  containers  may  be 
moved  from  a  rail  to  a  road  transport 
mode,  and  vice  versa. 

•  Modifies  lightning  protection 
criteria  into  performance  oriented 
criteria  that  are  consistent  with  current 
National  Fire  Protection  Association 
(NFPA)  standards. 

•  Establishes  criteria  that  apply  to 
locations  where  inhabited  building 
quantity-distance  arcs  are  allowed  to 
ractend  beyond  DoD  boundary  lines. 

•  Clarifies  the  application  of 
explosion  propagation  prevention 
measures  when  storing  Storage 
Compatibility  Groups  B  and  F 
ammunition  with  other  compatibility 
groups  ammunition. 

•  Expands  the  exemption  from 
quantity-distance  requirements  for 
specific  combat  aircraft  weapons  loads. 

•  Establishes  quantity-distance 
criteria  for  Navy  Maritime  Pre- 
positioning  Ships  based  on  test  results 
for  specific  ship  explosives  load 
configurations. 

•  Expands  and  clarifies  the  standards 
U)plicable  to  real  property  containing 
ammunition,  explosives,  or  chemical 
agents,  including  providing  for  sf>ecified 
depth  criteria  in  the  absence  of  a  site- 
specific  assessment 

•  Specifies  the  conditions  that  would 
allow  limited  opening  of  boxes  loaded 
with  ammunition  while  inside  storage 
facilities. 

•  Clarifies  the  quantity-distance 
criteria  applicable  to  training  facilities 
occupied  by  military  personnel. 

•  Clarifies  the  criteria  for  types  of 
ammunition  and  inert  materials  that 
may  be  stored  in  modular  storage  units 
and  sets  explosives  limits  for  modular 
storage  cells. 

•  Based  upon  tests  results  and 
analysis,  reduces  the  quantity-distance 
criteria  for  U.S.  3rd  generation  harden 
aircraft  shelters. 

•  Allows  commanders  to  determine 
the  appropriate  separation  distances 
between  aircraft  parking  areas.  coml>at 
aircraft  parking  areas,  the  associated 
ready  ammunition  storage  facilities,  and 
ammunition  cargo  aureas. 

•  Based  upon  test  results,  clarifies  the 
criteria  used  to  satisfy  the  quantity- 
distance  requirements  for  underground 
ammunition  and  explosives  storage 
facilities. 

•  Establishes  requirement  to  retain 
the  explosives  bcility  site  plan  package 
at  the  installation. 


•  Establishes  quantity-distance 
criteria  for  siting  range  control  points 
with  respect  to  other  potential  explosion 
sites. 

•  Expands  and  clarifies  quantity- 
distance  criteria  to  include  separation  of 
combat-  and  explosives-loaded  aircraft 
from  taxiways  and  runways. 

•  Revises  the  definitions  and 
quantity-distance  requirements, 
particularly  inter-magazine  separation 
requirements,  for  earth  covered 
magazines. 

•  Clarifies  the  requirements  for 
location  of  overhead  electric  services 
lines  with  respect  to  ammunition  and 
explosives  facilities. 

•  Expands  and  clarifies  the 
requirements  for  transporting  materials 
contaminated  with  chemical  agents. 

•  Clarifies  the  criteria  for  containers 
that  may  be  used  to  monitor  protective 
clothing  that  may  be  used  in  chemical 
agent  areas. 

•  Modifies  public  traffic  route 
distance  criteria  by  expanding  traffic 
density  evaluations  to  include  rail  and 
ship  traffic,  basing  density  on 
passengers  per  day.  and  providing 
guidance  for  evaluating  traffic  density  to 
clarify  the  use  of  miniminn  fragment 
distances. 

•  Corrects  inconsistencies  with 
current  Hazard  Division  1.6  anununitioo 
criteria,  and  harmonizes  U.S.  criteria 
with  NATO  criteria. 

•  Establishes  criteria  applicable  to  the 
use  of  revetments  to  separate 
anununition  stored  on  pads  or  hung  on 
aircraft. 

In  adopting  these  changes,  the  DDESB 
has  determined  that  the  Standards,  as 
changed,  are  at  least  as  protective  as  the 
previous  Standards. 

Dated:  November  20. 1997. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  97-30996  Filed  ll-25-e7;  8:45  am] 
BILUNa  0006  8000  0<  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
rrransmmal  No.  9B-20] 

36(bH1)  Arms  Sales  Notification 

AQENCY:  Defense  Security  Assistance 
Agency,  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd.  DSAA/COMPT/RM,  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-20, 
with  attached  transmittal,  policy 
justification  and  sensitivity  of 
technology  pages. 

Dated:  November  20. 1997. 

L.M.  Bjrnnm, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BHJJNQ  CODE  SOOO  0<  M 


^ 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


0  ^  NUV 1997 

In  rvply  zmfmx   to: 
1-55236/97 


Honorabl*  Hmwt   Gingrich 
Sp«ak«r  of  tho  Hous*  of 

Xlaprtts«ntativtts 
Washington,  O.C.   20515-6501 

Dttar  Mr.  Sp«ak«r: 

Porsuant  to  th«  reporting  r«qair«BMnts  of  Section  36(b)  (1) 
of  th«  Arms  Baiport  Control  Act,  «•  ar«  forwarding  herewith 
Tranaaittal  Hb.  98-20,  concerning  the  Departeent  of  the  Navy's 
proposed  Letter  (s)  of  Offer  and  Acceptance  (LGA)  to  Korea  for 
defense  articles  and  services  estiaiated  to  cost  $109  Million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news 


Sincerely, 


/HLtwu^ 


i/U- 


MICHAEL  S.  DAVISON,  JR. 

LIEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 
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Transmittal  No.  98-20 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i) 
(ii) 


(iii) 


(iv) 

(V) 


Prospective  Purchaser:   Korea 


Total  Estimat-ed  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  88  million 
$  21  million 
$  109  million 


Description  of  Articles  or  Services  Offered: 
Three  MK  41  Vertical  Launch  Systems,  144  MK  13  NOD  0 
omxixatmxn,   U.S.  Government  and  contractor  engineering 
and  logistics  personnel  services,  personnel  training  and 
training  equipment,  st^port  and  test  equipment,  spare 
and  repair  parts,  publications  and  technical 
documentation,  launch  system  software  development  and 
maintenance  and  other  related  elements  of  logistics 
support. 


Military  Department:   Navy  (LOIT) 


Sales  O 
be  Paid 


asion.  Fee,  etc..  Paid,  Offered,  or 


none 


Agreed  to 


(▼i)    Sensitivity  of  Technology  Contained  in  the  Defense 
Artidle  or  Defense  Services  Proposed  to  be  Sold 
See  Annex  attached. 

<^ii)   Date  Report  Delivered  to  Congress:    0  (J  NOV  1997 


♦  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act, 


63082 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday,  November  26,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday.  November  26,  1997  /  Notices  63083 


POLICY  JUSTIFICATION 


Kor—  -  MK  41  VTtlc*!  Lannch  Syatmma 


Thm   Govrnmant  of  'Kor««  has  r«qa«st«d  th«  possibl*  sal«  of  ^hr«« 
MR  41  Vertical  Launch  Sytmma,    144  MK  13  MOD  0  cani.stars,>  U.S. 
Govrni— nt  and  contractor  anginaaring  and  logistics  parsonnal 
sarvicas,  parsonnal  training  and  training  aquipsMnt,  si^port  and 
tast  aquipiant,  spara  and  rapair  parts,  publications  and 
tachnical  docuaantation ,  launch  systasi  softwara  davalopaant  and 
■aintananca  and  othar  ralatad  alanants  of  logistics  support.   Tha 
astiaatad  cost  is  $109  million. 

This  proposad  sala  will  contributa  to  tha  foraign  policy  and 
national  sacurity  of  tha  Unitad  Statas  by  halping  to  iaprova  tha 
sacnrity  of  a  friandly  countary  which  has  baan  and  continuas  to  ba 
aa  iaqportant  foroa  for  political  stability  and  aconoaic  prograss 
in  Mbrthaast  Asia. 

Tha  aissila  launchars  will  ba  installad  on  naw  construction 
frigatas  and  ara  intandad  for  usa  with  STAMDABD  aissilas  as  tha 
principal  air  dafansa  araaaant  of  thasa  naw  vassals.   Koraa  will 
hava  no  difficulty  abso]d>ing  this  aissila  launch  systaoM  into  its 
f orcas . 


Transmittal  No.  98-20 

Kotica  of  Proposad  Zssuanca  of  Lattar  of  Offar- 

Pursuant  to  Saction  36(b) (1) 

of  tha  Arms  E3q>ort  Control  Act 

Annax 
Itaa  No.  vi 


(Ti) 


Sansitivity  of  Tachnoloqy; 


1.  Tha  MK-41  Vartical  Launch  Systaas  (VLS)  contains 
swAsitiva  tachnology  and  is  Undassifiad.   Tha  launch  control 
ccapatmr   prograa,  which  also  contains  aissila  launch  ratas  is 
cl*»«i'i«d  Conf  idantial .   Sactions  of  tha  MR-41  tachnical 

doc  uaautation ,  idiich  disdosa  launchar  vulnarabilitias ,  ara 
dassifiad  Conf  idantial . 

2.  If  a  tachnologically  advancad  advarsary  wara  to 
obtain  knowladga  of  this  systaa,  it  is  possibla  that 
countaraaasuras  could  ba  davalopad  to  radnoa  its  af f activanass . 


Tha  proposad  sala  of  this  shipboard  aissila  launch  systasM  and 
stqpport  will  not  affact  tha  basic  military  balanca  in  tha  ragion. 


Sys 


Pr 


contractor  will  ba  Lockhaad  Martin  Aaro  and  Naval 
Baltiaora,  Maryland.   Ona  or  aora  proposad  off  sat 
may  ba  ralatad  to  this  proposad  sala. 


•  97 


laplaaantation  of  this  proposad  sala  will  not  raquira  tha 
assignaant  of  any  contractor  raprasantativas  in  Koraa;  howavar, 
thara  will  ba  thraa  U.S.  Govaramant  parsonnal  for  «qpproximataly 
39  months  during  tha  preparation,  aquipaant  installations,  and 
aquipaant  tast  and  chackout  of  tha  MK  41  Vartical  Launch  Systsma 
on  tha  ships. 

Thara  will  ba  no  advarsa  impact  on  U.S.  dafansa  raadinass  as  a 
rasult  of  this  proposad  sala. 


3.   A  dataxaination  has  baan  aada  that  Koraa  can 
provida  substantially  tha  saaa  dagraa  of  protaction  for  tha 
sansitiva  tachnology  baing  ralaasad  as  tha  U.S.  Govamaant.   This 
sala  is  nacassary  in  furtharanca  of  tha  U.S.  foraign  policy  and 
national  sacurity  objactivas  outlixiad  in  tha  Policy 
Justification . 


[FR  Doc.  97-30983  Filed  11-25-97;  8:45  am] 
BNJJNQ  CODE  aOOO-04-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  '• 


[TisuwiiWI  No.  96-131 

36<bM1)  Anns  Sale 

AOENCY:  Defeiue  Seciirity  Assistance 
Agency,  Department  of  Defense. 
ACTION:  Notice. 


summary:  The  Department  of  Defense  in 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  )uiy  1996. 
TOR  RNVTHER  MFOfMATKM  CONTACT:  Ms. 
J.  Hurd.  DSAA/COKffT/RM.  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  98-13. 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  November  20. 1997. 

LM.  Byaam, 

Ahemative  OSD  Federal  Register  Uaiaon 
Officer,  Department  of  Defense. 

cooc  sow  o«  m 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


0  9  NOV  1997 

In  raply  r«fttr  to: 
Z-55944/97 


Honorable  ll«wt  Gingrich 
Spmmkmr  of  tho  Houso  of 

X«prttSMktativ«s 
Washington,   D.C.      20515-6501 

Dmut  Kr.    Spmmkmr: 

Pnrstxant  to  thm  reporting  rttqair«Mnt«  of  Section  36(b)  (1) 
of  tho  AxBs  E3q>ort  Control  Act,   «•  ar*  forwarding  harowith 
Tran««ittal  No.    98-13,    concaming  tha  Dapartaant  of  tha  Air 
Forca'a  proposad  Lattar(a)    of  Of  far  and  Acoaptanoa    (LQA)    to 
Portugal  for  dafans«  articlaa  and  sarvicaa  astiaatad  to  cost 
$185  Billion.      Soon  aftar  this  lattar  is  daliv«rad  to  your 
offica,   wa  plan  to  notify  tha  naws 


Sincaraly, 


I^Km 


Vt- 


MICHAEL  S.  DAVISON.  JR. 

UEU1ENANT  GENERAL.  USA 
OneCFOR 


Attachaanta 
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Transmittal  No.    98-13 


(i) 
(ii) 


(iii) 


(iv) 
(▼) 


Notice  of  Proposed  Issuanc*  of  L^ttsr  of  Offer 

Pursuant  to  Saction  36(b) (1) 

of  tha  Arms  Esqport  Control  Act   (U) 

Prospactiva  Purchasar :   Portugal 


Total  Kstiwatad  Valua; 
Hajor  Dafansa  BquipsMnt* 
Othar 
TOTAL 


$  0  ad.llion 
$  185  million 
$  185  million 


Daacription  of  Articlas  or  Sarvicaa  Of farad: 
Twanty  Mid-Lifa  Dpdata  (KLU)  modification  kits  for 
Portngaasa  Air  Forca  F-lfiA/B  aircraft^  installation, 
support  aquipmant,  training  and  training  davicas, 
tachnical  assistanca,  technical  ordars,  systasi 
drawings,  U.S.  Govammant  and  contractor  anginaaring, 
spara  parts,  and  cthar  logistics  alaiMnts  nacassary 
for  full  program  support. 


Tha  NLU  is  an  avionics  retrofit  program  for  F-16 
aircraft  consisting  of  a  Central  Core  Conputer,  Block 
50  coc^it  design.  Digital  Terrain  System,  Global 
Positioning  System,  APG-66(V2)  radar  upgrade. 
Integrated  Data  Modem,  microwave  landing  system  and 
night  capabilities  provisions,  and  an  Advanced 
Identification  Friend  or  Foe  (AIFF) . 

Military  Department:   Air  Force  (MMP) 

Sales  CoiOiM.ssion.  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 


(▼i)    Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 

(▼ii)   Date  Report  Delivered  to  Congress:    Q  J^  MOV  1997 


*  as  defined  Section  47(6)  of  the  Arms  E3qK>rt  Control  Ac^. 
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POLICY  JUSTIFICATION 


Portugal  -  F-16A/B  Mid-Life  Update  Modification  Kits 

The  Government  of  Portugal  has  requested  a  possible  sale  of  20 
Mid-Life  Update  (MLU)  modification  kits  for  Portuguese  Air 
Force  F-16A/B  aircraft,  installation,  support  equipment, 
training  and  training  devices,  technical  assistance,  technical 
orders,  system  drawings,  U.S.  Government  and  contractor 
engineering,  spara  parts,  and  othar  logistics  elements 
necessary  for  full  program  support.   The  estimated  cost  is  $185 
laillion . 

The  MLU  production  phase  is  the  continuation  of  the  development 
program  notified  to  the  Congress  in  August  1990.   This  multi- 
national effort  has  included  the  governments  of  the  United 
States,  Belgium,  Denmark,  The  Netherlands,  and  Norway  who  have 
participated  with  the  United  States  Air  Force  in  the  full  scale 
MLU  engineering  developoMnt  and  integration  effort.   The  MLU  is 
an  avionics  retrofit  program  for  F-16  aircraft  consisting  of  a 
Central  Core  Computer,  Block  50  cockpit  design.  Digital  Terrain 
System,  Global  Positioning  System,  APG-66<V2)  radar  upgrade. 
Integrated  Data  Modem,  microwave  landing  system  and  night 
capabilities  provisions,  and  an  Advanced  Identification  Friend 
or  Foe  (AIFF) . 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  objectives  of  the  United  States  by  ia5>roving 
the  military  capabilities  of  Portugal  while  enhancing  weapon 
system  standardization  and  interoperability  with  the  U.S. 
forces  in  the  region. 

The  proposed  sale  of  this  equipment  and  support  will  not  aff 
the  basic  military  balance  in  the  region. 


The  prime  contractor  will  be  Lockheed  Martin  Tactical  Aircraft 
systems.  Fort  Worth,  Texas.  There  are  no  offset  agreements 
proposed  to  be  entered  into  in  connection  with  this  potential 
sale. 

Implementation  of  this  proposed  sale  will  require  the 
assignment  of  U.S.  Government  personnel  and  contractor 
representatives  to  Portugal  to  provide  technical  and  logistics 
services  prior  to  delivery  of  the  last  MLU  kit.   The  number  of 
personnel  and  types  of  skills  necessary  to  support  the  program 
will  be  determined  jointly  between  U.S.  and  Portuguese 
'•presents tives  upon  program  implementation. 


^^*'«  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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Transmittal  No.  98-13 

Moti.o«  of  Proposed  Issuaac«  of  Latt«r  of  Off«r 

Parsuant  to  S«ction  36(b) (1) 

of  th«  Arms  Export  Control  Act 


Ann«3c 
No.  vx 


(vi)  S<n»itivity  of  T«chnoloqy: 


1.    Th«  F-16A  wapon  ayutmm   is  anclassifi«d  axcspt  as 
itionad  balow.   Tha  aircraft  doas  contain  stata-of-tha-art 
tachnology.   Sansitiva  al— nts  of  tha  r-16A  includa  tha 
FlOO-SW-200/220  turbofan  angina,  tha  FHS  varsion  of  tha 
AN/AIJl-69  radar  warning  racaivar  (RNR)  ,    tha  IMS  varsion  of  tha 
MI/ALQ-131  alactronie  conntaraaasturas  pod,  tha  IMS  varsion  of 
tha  AN/AP6-66  radar,  tha  AZM-7  radar  aissila  capability,  tha 
AIM-9  aissila  c«q>ability,  tha  AZM-120  (AMRAMf)  aissila 
capability,  tha  ATLIS  II  lasar  dasignator  pod  cj^ability,  and 
tha  fly  by  wira  flight  control  systaa.   Tha  systaa  dasign  notas 
on  softwara  arohitactnra  ara  also  critical  alaaants. 


2.   Classifiad  alaaants  of  tha  r-16A  includa  tha  FlOO 
angina  infrarad  signatora,  radar  softwara  docuaantation ,  tha 
Oparational  Flight  Prograa  (OFP)  and  tha  Baittar  Idantification 
Data  (EID)  for  tha  ALR-69,  tha  OFP  and  BID  for  tha  ALQ-131,  tha 
OFP  for  tha  Fira  Control  Ccaputar,  AIM-9  hardwara,  AIM-7 
hardwara,  AIM- 120  hardwara,  and  15  oparating  aanuals  and 
■aintananca  tachnical  ordars  containing  parforauuica 
inforaation,  oparating  and  tast  prooadnras,  and  othar 
inf  oraation  ralatad  to  siqiport  oparation  and  rapair  at  tha 
organisational  and  intaraadiata  lavals.   Classifiad  alaaants  of 
tha  NLO  kit  in  addition  to  tha  abova  itasM  includa:   tha 
Advanoad  IFF  (AIFF)  .   Tha  hardwara,  softwara,  and  data 
idantifiad  ara  classifiad  to  protaot  vnlnarabilitias ,  dasign, 
and  parforaanoa  paraaatars,  aonitions  ralatad  data,  and  siailar 
critical  inforaation. 


3.    If  a  taohnologically  advancad  advarsary  wara  to 
obtain  knowladga  of  thasa  spacif ic  hardwara  and  sof twara 
alaaants,  thay  ai^t  ba  abla  to  davalop  countaraaasuras  or 
conntartactics  which  coold  radaca  waspon  systaa  af f  activanass . 
Of  additional  concam,  but  raqoiring  a  anch  longar  aa^loitation 
pariod,  is  tha  possibility  such  inforaation  could  ba  usad  in 
tha  davalopaaat  of  systaas  with  siailar  advancad  capabilitias . 


4.   A  dataraination  has  baan  aada  that  tha  racipiant 
country  can  provida  substantially  tha  saaa  d^gtimm   of  protfiction 
for  tha  sansitiva  tachnology  baing  ralaasad  as  tha  U.S. 
Govamaant.   This  proposad  sala  is  nacassary  in  furtharanca  of 


[FR  Doc.  97-30964  Piled  11-25-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transinittal  No.  98-09] 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Assistance 
Agency,  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  J.  Hurd,  DSAA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmitted  9ft-09. 
with  attached  transmittal,  policy 
justification.  Section  620C(d)  of  the 
Foreign  Assistance  Act  of  1961,  and 
sensitivity  of  technology  pages. 

Dated:  November  20, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5000  04  M 


63090 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday.  November  26,  1997  /  Notices 


DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHI^KJTON.OC  20301-2800  Q   Q     MQW  1997 

In  r«ply  xmfmx   to: 
Ir52383/97 


Honorabl*  N«wt  Gingrich 
Spmmkmx   of  thm   Bons«  of 

-  Raprtts«nt«tiT«s 
WMhington,  D.C.   20515-6501 

Dttar  Mr.  SpmMkmr: 


Pursuant  to  tbm   reporting  r»quir— nta  of  Section  36(b)  (1) 
of  th«  Arms  Baqport  Control  Act,  «•  mrm   forwarding  harawith 
Transmittal  Ho.  98-09,  oonoaming  tha  Dapartaant  of  tha  Arab's 
proposad  Lattar(s)  of  Of  far  and  Acoaptanca  (LQA)  to  Turkay  for 
dafansa  artielas  and  sarrioas  astiaatad  to  oost  $26  million. 
Soon  aftar  this  lattar  is  dalivarad  to  your  offica,  wa  plan  to 
notify  tha  naws 


Tou  will  also  find  attachad  a  cartification  as  raquirad  by 
Saction  620C(d)  of  tha  roraign  Assistanca  Act  of  1961,  as 
aaandad,  that  this  action  is  consistant  with  Saction  620C(b)  of 
that  statuta. 


Sincaraly, 


/HLtW^ 


ui- 


MICHAEL  S.  DAVISON,  JR. 

UEUIENANT  GENERAL,  USA 

DIRECTOR 


Attachaants 
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Transmittal  No.  98-09 

Notica  of  Proposad  Issuanca  of  Lattar  of  Offar 

Pursuant  to  Saction  36(b) (1) 

of  tha  Arms  Es^port  Control  Act 


(i) 
(ii) 


(iii) 


Prospactiva  Pnrchasar;   Torkay 

Total  Est-imstad  Valua; 
Hajor  Dafansa  Bquipaant* 
Othar 
TOTAL 


$   22 
$   4 


llion 
llion 


$26  million 


Dascription  of  Artidas  or  Sarvioas  Of  farad; 
Four  All/TPQ-36  (V)  9  FZREFIMDER  radar  sats  with  siQ>port 
aquipmant,  a  U.S.  Oovamaant  Quality  Assuranoa  Taam, 
spara  and  rapair  parts,  maasuramant  and  diagnostic 
aquipmant,  publications,  parsonnal  training  and 
training  aquipaant,  tachnical  assistanca,  U.S. 
Govamaant  and  contractor  tachnical  and  logistics 
parsonnal  sarvicas  and  othar  ralatad  alaaants  of 
prograa  stqpport. 


(iv) 


Military  Dapartaant;  Army  (JAT) 


Salas  C< 


Lssion,  Faa, 


to  ba  Paid;   Hona 


itc..  Paid,  Of  farad,  or  Agraad 


(vi) 


Sansitivity  of  Tachnoloqy  Containad  in  tha  Dafans< 
Artida  or  Dafansa  Sarvicas  Proposad  to  ba  Sold; 
Saa  Annas  attachad. 


(▼ii)    Data  Raport  Dalivarad  to  Conqrass;   (9  NOV  1997 


*  «•  <J«finad  in  Saction  47(6)  of  tha  Arms  Bj^ort  Control  Act. 
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POLICY  JOSTIFICATIOM 
Turkmy   -  AM/TPQ-36  (V)  9  FIBKFIMDKR  Radar  Smta 


iiisumsssi 


y^!*ggL.ggg«*"'/  Voj-  g?:.  No   228-/  Wednesday.  November  26.  W97  7  Notices    ,  63093 


Th«  Govrnaant  of.Toxk«y  has  rmepumatrnd.   a  possibla' sal*  o£  £oar 
JIII/TPQ'36  (V)  9  FHUEFHIDBR  radar  s«ts  with  support  aqaipsMnt,  a 
U.S.  GovamaMnt  Quality  Assurance  Taaa,  spar*  and  repair  parts, 
— asur— nt  and  diagnostic  aquip— nt^  publications,  parsonnal 
training  and  training  aquip— nt,  technical  assistanoa,  U.S. 
Govamaant  and  contractor  tachnioal  and  logistics  parsonnal  . 
sarvicas  and  othar  related  alsMenfi  of  program  siqpport.   The 
estiaated  cost  is  $26  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  objectives  of  the  United  States  by  improving 
the  military  capabilities  of  Turkey  a  major  MATO  ally  whilal 
furthering  weapon  systam  standardisation  and  interoperabili^ . 


This  purchase  augments  similar  radars  purchased  and  delivered 
under  prior  IMS  cases  and  prorides  a  modest  increase  in 
counter-mortar  ciyability  consistent  with  Turkey's  force 
modernisation  plans.   These  radar  sets  will  be  provided  in 
accordance  with,  and  subject  to  the  limitation  on  use  and 
transfer  provided  for  under  the  Arms  Biqport  Control  Act,  as 
sm^lnl11al1  in  the  terms  of  sale.   This  proposed  sale  will  not 
adversely  affect  either  the  military  balance  in  the  region  or 
U.S.  efforts  to  encourage  a  negotiated  settlement  of  the  Cyprus 
question.   Turkey  will  have  no  difficulty  absorbing  these 
additional  radars  into  its  armed  forces. 


The  prime  contractor  will  be  the  Hughes  Aircraft  Corporation, 
Los  Angeles,  California.  There  are  no  offset  agreements 
proposed  to  be  entered  into  in  connection  with  this  potential 
sale. 

laplasMntation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Turkey.   A  Quality  Assurance  teai 
consisting  of  four  persons  will  be  required  in-country  for  two 
weeks  to  assist  in  daprocessing  and  inspecting  the  equipment 
upon  delivery. 

There  will  be  no  adverse  iapact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale.- 


TMC  SCCfJETARY  OF  STATE 
WASHINGTON 


November  9,  1997 


or  Th^jV>iaxqn  As«i.t^ance_Act_o|   IsJlT 


Amended 


This  certification  will  be  made  oarr  of  rhm 

the  aboVe-nained  articles  222  Si^S^      *  P'^^'P^**^*  »*!•  of 
the  JustifiJ^xon  ic™;y?nrflirn;r??f  ''  ^'"•^  ^" 

Which  said  3u,txficat!:s%^^ijL?:t'JsTiJiT:i?j;n:^^ 


jAiiQ^UJUi 


CM^0i^^ 


Madeleine  K.  Albright 


[FR  Doc.  97-30985  Filed  11-25-97;  8:45  am] 
I  COOC  MW-04-C 
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0EPART1KIENT  OF  DEFENSE 
Offica  of  the  Secretary 
rrraramitlal  No.  96-12] 
36(b)(1)  Arms  Sales  Notification 

AOENCY:  Defense  Security  Assistance 
Agency,  Dei>artment  of  Defense. 
ACTKM:  Notice. 


8UIMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L.  104- 
164  dated  21  July  1996. 
FOR  FURTHER  INFORMAHON  CONTACT:  Ms. 
J.  Hurd,  DSAA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  98-12, 
with  attached  transmittal,  policy 
justification.  Section  620C(dJof  the 
Foreign  Assistance  Act  of  1961,  and 
sensitivity  of  technology  pages. 

Dated:  November  20. 1997. 

L.M.  B3miiin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLMOOOOE  SOWMM-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


.ASH'NGTON.  DC  2C301-2800 


0  9  NOV  \^^1 


In  raply  rmfmx   to: 
1-55446/97 


Honorable  N«wt  Gingrich 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

^^  ^y.^V^l   ^  **"•  "^'^°»  requirements  of  Section  36(b)  (1) 
of  the  Arms  Export  Control  Act,  ire  are  forwarding  herewith 
Transmxttal  Ho.  98-12,  concerning  the  Department  of  the  Army's 
SI^!f  "t^^'^-^  !^  ^^-^  ^  Acc^tance  (LOA,  to  GreecHor 
^riftirtn    ,•??  -rvices  estimated  to  cost  $31  million. 

n^?^  !!        •^^'  ^*  '^^^'^'•^   to  your  office,  we  plan  to 
notify  the  news  media.  **  •«  i-w 

«!   ^.^^'"co^i^.f^''*  ^^"^   attached  a  certification  as  required  by 
Sectxon  620C(d)  of  the  Foreign  Assistance  Act  of  1961  as 

^t*^t^^  ^"  *''^'"'  ^'   consistent  with  Section  620C(b)  of 

Sincerely, 


MLtW' 


Hk^l- 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECTOR 


Attachments 
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Transmittal  No.  98-12 

Notic«  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


(i) 

(ii) 


Prospective  Purchaser :   Greece 

Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  30 
$   1 


llion 
llion 


$  31  million 


(iii) 


(iv) 
(▼) 

(▼i) 
(vii) 


Description  of  Articles  or  Services  Offered; 
Thirty  Araqf  Tactical  Missiles  and  launch  assemblies 
(ATACMS)  ,  ST^port  equipment,  spare  and  repair  parts, 
personnel  training  and  training  equipment,  U.S. 
GovemsMnt  and  contractor  technical  assistance, 
publications  and  other  related  elements  of  logistics 
support. 

Military  Department:   Army  (Z6S,  Amendment  1) 


Sales  C< 


Lssion,    Fee,    etc..    Paid,   Offered,    or  Agreed  to 


be  Paid: 


Non4 


Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  attached. 


Date  Report  Delivered  to  Congress: 


0  9  NOV  1997 


as  defined  in  Section  47(6)    of  the 


Baq>ort  Control  Act. 
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POLICY  JUSTIFICATION 


Greece  -  Army  Tactical  Missile  System 

The  Government  of  Greece  has  requested  a  possible  sale  of  30  Army 
Tactical  Missiles -and  launch  assemblies  (ATACMS),  support 

spare  and  repair  parts,  personnel  training  and  training 
U.S.  Goveamment  and  contractor  technical  assistance, 
publications  and  other  related  elements  of  logistics  support.   The 
cost  is  $31  million. 


This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  of  the  United  States  by  improving  the  military 
capabilities  of  Greece  and  enhancing  wespon  system  standardization 
and  interoperability  of  this  important  NATO  ally. 

The  proposed  sale  complements  a  previous  initial  sale  of  41  AZACMS 
that  were  improved  in  July  1996.   The  additional  30  ATACMS  under 
this  proposal  will  provide  the  Hellenic  Army  with  an  area  fire 
system  for  use  against  hostile  artillery,  air  defense  and  maneuver 
•laments.  ATACMS  mounts  on  the  mul^tiple  launch  rocket  system 
(MLRS)  launcher  i^ich  Greece  has  previously  purchased  and, 
therefore,  will  have  no  difficult  absorbing  these  additional 
systems  capabilities.   The  au.ssiles  will  be  provided  to  Greece  in 
accordance  with  and  subject  to  the  limitations  on  use  and  transfer 
of  the  Arms  Export  Control  Act,  as  embodied  in  the  terms  of  sale. 
This  sale  will  not  adversely  affect  either  the  military  balance  in 
the  region  or  U.S.  efforts  to  encourage  a  negotiated  ssttlsmsnt  of 
the  Cyprus  question. 


The  prime  contractor  will  be  Lockheed  Martin  Loral  Vought 
Dallas,  Texas.   One  or  more  proposed  offset  agreements  may  be 
related  to  this  proposed  sale. 


laplsBttntation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Gi 


There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 
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THE  SECRETARY  OF  STATE 
WASHINGTON 


November  9,  1997 


Certification  Under  Section  62QCtei^ 
Of  The  foreign  Assistance  Act  of  l 9grr"Ar"Amend^H 

A^i.  «?"fJ2?"^  ^"^  section  620C(d)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended  (the  Act),  Executive  Order  llilV 
(sec.  1.201  (a)  (13))  and  State  Dcp;rtJ^  SlTeglJlon  oJ 

tUlt^rilV^-  'J''  ^'•^-  '^•^^'^  and  4(d)),  I^erSy  cTtlfy 
that  th«  furnishxng  to  Greece  of  30  Atmy  Tactical  Misiil*. 
and  launch  ass«nblie,  (ATACMS)  and  program  ^^  at  ^^ 

Srli^nTf  ^^'^  ^f  '^'  million,/ is  consistent  ^t^ttl 
principles  contained  in  section  620C(b)  of  the  Act 

This  certification  will  be  made  part  of  the 

Ex^^'?oitr«l^\^I'*  ^*'"^*"  ""^«^  »«<=tion  36(b)  of  the  Arms 
nS^Jr?!f  ^""l  regarding  the  proposed  sale  of  the  above. 
named  articles  and  services,  and  is  based  on  the 

lasrtif^tJ^"  accompanying  said  notification,  of  which  said 
Justification  constitutes  a  full  explanation 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Tranwnlttai  No.  98-21] 
36(b)(1)  Arms  Sales  Notification 

AQENCY:  Defense  Security  Assistance 
Agency.  Department  of  Defense. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  aims  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L  104- 
164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAA/COMPT/RM^(703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


« 


Representatives,  Transmittal  98-21, 
with  attached  transmittal,  policy 
justification,  and  sensitivity  of 
technology  pages. 

Dated:  November  20, 1997. 

LM.  Bynum, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

■LUNQOODE  sae»««  M 


Madeleine  K.   Albright 


(FR  [>oc  97-30986  Filed  11-25-97;  8:45  un] 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


0  9  NOV  1997 

In  reply  r«f«r  to: 
1-56131/97 


Honorabl*  N«irt  Gingrich 
Sp««k«r  of  thm  Bouse  of 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requireoMnts  of  Section  36(b) (1) 
of  the  Arms  Export  Control  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-21,  concerning  the  Department  of  the  Araqr's 
proposed  Letter (s)  of  Offer  and  Acceptance  (LQA)  to  Egypt  for 
defense  articles  and  services  estimated  to  cost  $197.9  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 


Sincerely, 


/W.tWJlX^ 


\/l- 


MICHAEL  S.  DAVISON,  JR. 

UEUTBNANT  GENERAL,  USA 

DIRECTOR 
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Transmittal  No.  98-21 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Esqport  Control  Act 


(i) 
(ii) 


(iii) 


(iv) 

(V) 


Prospective  Purchaser:   Egypt 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  137.0  million 
$  60.9  million 
$  197.9  million 


Description  of  Articles  or  Services  Offered: 
Co-production  of  50  M88A2  recovery  vehicle  kits,  53  M2 
machine  guns,  100  AN/PVS-7B  night  vision  goggles,  spare 
and  repair  parts,  contractor  te^mical  mvcppozt,    siqpport 
and  test  equipment,  aiomunition,  publications,  program 
management,  personnel  training  and  training  equipment, 
U.S.  Government  and  contractor  technical  and  logistics 
services  and  other  related  elements  of  program  support. 


Military  Department:   Army  (JBM) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to 
be  Paid: none  * 


(▼i)    Sensitivity  of  Technology  Contained  in  the  Defens< 
Article  or  Defense  Services  Proposed  to  be  Sold; 
See  Annex  attached. 

(vii)    Date  Report  Delivered  to  Congress:  Q  ^  NUV  tSS? 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFIC31TIOW 

Egypt  -  Co-produgti.on  of  M88A2  Racovry  V«hi.cl«  Kit« 

Thtt  Govenunant  of  Egypt  has  r«qa«stMl  tha  possibla  sal*  of 
co-production  of  50  M88A2  racovary  vahicla  kits,  53  M2  machina 
guns,  100  AN/PVS-7B  night  vision  gogglas,  spara  and  rapair  parts, 
contractor  tachnical  support,  support  and  tast  aquipnant, 
aamunition,  publications,  program  managamant,  parsonnal  training 
and  training  aquipaant,  U.S.  Govammant  and  contractor  tachnical 
and  logistics  sarvicas  and  othar  ralatad  alanants  of  program 
support.   Tha  astimatad  cost  is  $197.9  million. 

This  proposad  sala  will  contributa  to  tha  foraign  policy  and 
national  sacurity  of  tha  Unitad  Statas  by  halping  to  i^rova  tha 
••cority  of  a  friandly  country  idxich  has  baan  and  continuas  to  ba 
an  important  forca  for  political  stability  and  aconomic  prograss 
in  tha  Middla  East.  > 

Tha  proposad  sala  and  co-production  of  thasa  vahiclas  at  thair 
Factory  200,  Egyptian  Tank  Plant,  will  support  tha  555  N1A2  tanks 
in  thair  invantory.   Tha  M88A2  racovary  vahiclas  will  ba  usad  for 
towing,  winching,  and  hoisting  oparations  supporting  racovary 
oparations  and  avacuation  of  haavy  tanks  and  othar  trackad  combat 
▼•lu.clas.   Tha  proposad  sala  of  this  aquipmant  and  siq>port  will 
not  affact  tha  basic  military  balanca  in  tha  ragion. 


Tha  prima  contractor  will  ba  Unitad  Dafansa,  Limitad  Partnarship, 
York,  Pannsylvania .   Thara  ara  no  off sat  agraamants  proposad  to 
ba  antarad  into  in  connaction  with  this  potantial  sala. 


la^lamantation  of  this  proposad  sala  will  not  raquira  tha 
assignmant  of  any  contractor  raprasantativas  but  will  raquira  th« 
assignmant  of  approximataly. 26  U.S.  Govammant  parsonnal  in- 
country  for  thraa  yaars. 


(vi) 
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Transmittal  No.  98-21 

Notica  of  Proposad  Issuanca  of  Lattar  of  Offar 

Pursuant  to  Saction  36(b) (1) 

pf  tha  Arms  Export  Control  Act 

^'  Annax 

Itam  No.  vi 


Sansitivity  of  Taehnoloqy; 


Thara  will  ba  no  advarsa  impact  on  U.S.  dafansa  raadinass  as  a 
rasult  of  this  proposad  sala. 


1.  Tha  1I88A2  racovary  vahiclas  inoludas  tha  following 
dassifiad  or  sansitiva  componants: 

a.  AVDS-1790-8CR  Engina  Propulsion  Systam  -  an  uniqna 
modification  to  tha  standard  piston  angina  family  found  in  tha 
M60  a^x±mm   and  tha  basa  M88A1.   Manufacturing  procassas 
associatad  with  tha  production  of  turbochargars ,  fual  injaction 
systam,  and  cylindars  ara  propriatary,  and  tharafora, 
coomarcially  compatition  sansitiva. 

b.  Hydraulic  Systam  -  usa  of  commarcially  availabla 
hydraulic  cooqponants  is  not  antiraly  uniqua  in  tha  armorad 
vahicla  world.   Nona  of  tha  subcomponants  of  tha  systam  ara 
classifiad.   Manufacturing  procassas  associatad  with  winchas, 
hydraulic  motors,  control  valvas,  and  tha  lika  ara  propriatary 
and  tharafora,  commarcially  compatition  sansitiva. 

2.  This  sala  is  nacassary  in  furtharanca  of  tha  U.S. 
foraign  policy  and  national  sacuri^  objactivas  outlinad  in  tha 
Policy  Justification.   Moraovar,  tha  banafits  to  ba  darivad  from 
this  sala,  as  outlinad  in  tha  Policy  Jlistification,  outwaigh  tha 
potantial  damaga  that  could  rasult  if  tha  sansitiva  tachnology 
wara  ravaalad  to  unauthorizad  parsons. 


(FR  Doc.  97-30987  Filed  11-25-97;  8:45  am] 

BILLING  CODE  S00O-O4-C 


>97 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Traneinittal  No.  98-18] 
36(b)(1)  Arms  Sales  Notification 

AOOICY:  Defense  Security  Assistance 
Agency.  Department  of  Defense. 
ACTKM:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  P.L  104- 
164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAA/CC«^fPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-16, 
Mrith  attached  transmittal  and  policy 
justification  pages. 

Dated:  November  20, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 


■LUNQ  OOOC  nOIMM-M 


\ 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301  -2800 


0  9  NOV  1997 

Zn  r«ply  r«f«r  to: 
1-56704/97 


■onorabl*  Wirt  Gingrich 
Sp*ak«r  of  tho  Booso  of 

Rapr^sttntativvs 
Washington,  D.C.   20515-6501 


Pursuant  to  tha  reporting  ragpiir— wnts  of  Saction  36(b)  (1) 
of  tha  Arms  laqport  pontrol  Act,  wa  ara  forwarding  harawith 
Transmittal  Wo.  98-16,  concaming  tha  Dapartaant  of  tha  Air 
Forca's  proposad  LattarCs)  of  Of  far  and  Aoosptanoa  (LQA)  to 
Taipai  Booi^osd.c  and  Cultoral  Rsprasantativa  Offica  in  tha 
fnitad  Statas  for  dafansa  articlas  and  sarrioas  astiaatad  to 
cost  $140  million.   Soon  aftar  this  lattar  is  dalivarad  to  your 
offica,  wa  plan  to  notify  tha  naws 


Sinoaraly, 


l^h(^^ 


\I^ 


MICHAEL  S.  DAVISON,  JR. 

UEUTENAKT  GENERAL,  USA 

DOtECTOR 
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Transmittal  No.  98-16 

Noti.c«  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 


(i)    Prospective  Purchaser:   Taipei  Economic  and  Culttiral 
Representative  Office  (TECRO)  in  the  United  States 
pursuant  to  P.L.  96-8 


(ii) 


Total  Estimated  Value: 


Kajor  Defense 

Other 

TOTAL 


$  0  million 
$  140  au-llion 
$  140  million 


(iii)    Description  of  Articles  or  Services  Offered: 

This  sale  will  provide  funds  for  the  establishment  of  a 
Cooperative  Logistics  Svipply  Support  Arrangement  (CLSSA) 
for  spare  parts  in  support  of  F-5B/B/F,  F-104,  F-16, 
C-130,  C-119,  C-47,  and  T-38  aircraft  and  for  U.S. 
systems  and  sub-systems  of  the  Indigenous  Defense  Fighter 
(IDF)  aircraft. 


(iv) 


Military  Department:   Air  Force  (KDF) 


Sales  C< 


be  Paid: 


Lssion^  Fee,  etc..  Paid,  Offered,  or  Agreed  to 


none 


(vi)    Sensitivity  of  Technology  Contained  in  the  Defens< 
Article  or  Defense  Services  Proposed  to  be  Sold: 
none 

(vii)    Date  Report  Delivered  to  Congress:   0  9  NOV  1997 


as  defined  in  Section  47(6)  of  the  Arms  Eaqport  Control  Act. 
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POLICY  JUSTIFICATION 


Taipei  Econosu.c  and  Cultural  Representative  Office  in  the  United 
States  -  Cooperative  Logistics  Supply  Support  Arrangement 

The  Taipei  Ecbnoeiic  and  Cultural  Representative  Office  in  the 
United  States  (TECRO)  has  requested  the  establishment  of  a 
Cooperative  Logistics  Supply  Support  Arrangement  (CLSSA)  for  spare 
parts  in  siqaport  of  F-5B/E/F,  F-104,  F-16,  C-130,  C-119,  C-47,  and 
T-38  aircraft  and  for  U.S.  systems  and  sub-systasM  of  the 
Indigenous  Defense  Fighter  (IDF)  aircraft.   The  estimated  cost  is 
$140  million. 

This  proposed  sale  is  consistent  with  UAited  States  law  and 
policy,  as  eaqpressed  in  Public  Law  96-8. 


These  spare  parts  are  required  to  assure 
aircraft  system ■  previously  procured  f 
maintained  in  a  mission  capable  status, 
no  difficulty  utilising  these  spare  parts 


that  aircraft  and 

the  United  States  are 
The  recipient  will  have 


The  proposed  sale  of  this  equipment  and  stqpport  will  not  affect 
the  bAsio  military  balance  in  the  region. 


ProcuresMnt  of  these  items  will  be  f: 
providing  similar  items  to  the  U.S. 
offset  agreements  proposed  to  be 
this  potential  sale. 


the  many  contractors 
forces.   There  are  no 
into  in  connection  with 


laqpl  sm s n ta tion  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Taiwan. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


[FR  Doc.  97-30989  Filed  11-25-97;  8:45  am] 
MJJNQ  OOOC  SiM-M-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
rrransmittal  No.  9a-15] 
36(b)(1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Setnirity  Assistance  Agency. 
action:  Notice. 


SiiMMARY:  The  E)epartnient  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  J.  Hurd.  DSAA/COMPT/RM.  (703) 
604-6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-15, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  November  20, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BHJJNQ  CODE  5000  0<  M: 
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DEFENSE  SECURITY  ASSISTANCE  AGENC^ 


•VASHiriGTO.  OC2C3C--28wC 


1 3  NOV  1997 


In  reply  refer  to; 
1-56156/97 


Honorable  Hewt  Gingrich 

Speaker  of  the  House  of        -        . 

Representatives 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b) (1) 
of  the  Arms  Bsqport  Control  Act,  we  are  forwarding  herewith 
Tran8au.ttal  Mo.  98-15,  concerning  the  DepartSMnt  of  the  Air 
Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to  the 
Republic  of  Korea  for  defense  articles  and  services  estimated 
to  cost  $160  million.   Soon  after  this  letter  is  delivered  to 
your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


m^ 


W^'^ 


MICHAEL  S.  DAVISON,  JR. 

UEimENANT  GENERAL,  USA 

DIRECTOR 


Attachments 
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Transmittal  No.  98-15 


Notlc«  of  Proposed  Issuanca  of  Lattar  of  Offar 

Pursuant  to  Saction  36(b) (1) 

of  tha  Arms  Export  Control  Act 


(i) 
(ii) 


Prospactxva  Pnrchasar:   Rapublic  of  Koraa 


Total 


Valua 


Major  Dafansa  Equipaaant* 

Othar 

TOTAL 


$  0  million 
$■  160  million 
$160  million 


(iii)    Dascription  of  Articlas  or  Sarvicas  Of farad: 

This  sala  will  provida  fund  for  tha  puarposa  of  spara 
parts  undar  a  Cooparativa  Logistics  Supply  Sxxpport 
Arrangamant  (CLSSA)  raquisition  casa  (FMSO  IZ)  for  tha 
support  of  P-4D/E,  RF-4C,  P-5A/B/E/F,  RP-5A,  A/T-37, 
F-16C/D,  and  C-130H  aircraft;  AM/FPS-117  and  AN/FRN-45 
radar  systams;  and  AIM-7  and  AZN-9  missila  conponants. 
Thasa  itams  ara  of  U.S.  origin  and  ara  baing  oparatad 
by  tha  Rapublic  of  Koraa. 


(iv)    Military  Dapartmant:   Air  Forca  (KCH) 

(v)    Salas  Conmission,  Faa,  ate..  Paid,  Of farad,  or  Agraad 
to  ba  Paid :   Nona 

(▼i)    Sansitivity  of  Tachnoloqy  Containad  in  tha  Dafansa 
Artida  or  Dafansa  Sarvicas  Proposad  to  ba  Sold; 
Nona 

(vii)    Data  Raport  Dalivarad  to  Congrass:  J  J  laQW  1QQ7 


as  dafinad  in  Saction  47(6)  of  tha  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Rapublic  of  Koraa  -  Cooparativa  Logistics  Supply  Support 
Arrangamant  

Tha  Rapublic  of  Koraa  has  raquastad  a  possibla  sala  of  spara 
parts  undar  a  Cooparativa  Logistics  Supply  Support  Arrangamant 
(CLSSA)  raquisition  casa  (SMSO  II)  for  tha  siqpport  of  F-4D/E, 
RF-4C,  F-5A/B/B/F,  RF-5A,  A/T-37,  F-16C/D,  and  C-130H  aircraft; 
AN/FPS-117  and  AN/FRN-45  radar  systaau;  and  AIM-7  and  AIM-9 
aissila  conponants.   Thasa  itams  ara  of  U.S.  origin  and  ara 
baing  oparatad  by  tha  Rapublic  of  Koraa.   Tha  astiawtad  cost  is 
$160  million. 

This  proposad  sala  will  eontributa  to  tha  foraign  policy  asul 
national  sacurity  of  tha  Unitad  Statas  by  halping  to  isprova 
tha  sacurity  of  a  friandly  country  which  has  baan  and  continuas 
to  ba  an  iaqportant  forca  for  political  stability  and  aconomic 
prograss  in  Northaast  Asia. 


Tha  Rapublic  of  Koraa  naads  thasa  additional  spara  parts  to 
maintain  tha  aircraft,  radar,  and  missila  systaias  praviously 
procurad  from  tha  Unitad  Statas  in  a  mission  capabla  status. 

Tha  proposad  sala  of  this  aquipmant  and  support  will  not  affact 
tha  basic  military  balanca  in  tha  ragion. 


Procuramant  of  thasa  itams  of  support  will  ba  from  tha  many 
contractors  providing  similar  itams  to  tha  U.S.  armad  forcas. 
Thara  ara  no  of f sat  agroomanta  proposad  to  ba  antarad  into  in 
connaction  with  this  potantial  sala. 


Im^lamantation  of  this  proposad  sala  will  not  raquira  tha 
assignmant  of  any  additional  U.S.  Govammant  parsonnal  or 
contractor  raprasantativas  to  tha  Rs^ublic  of  Koraa. 

Thara  will  ba  no  advarsa  impact  on  U.S.  dafansa  raadinass  as 
rasult  of  this  proposad  sala. 


fFR  Doc.  97-30990  Filed  11-25-97;  8:45  am] 
BMXINQ  CODE  S000-04-C 
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DEPARTMENT  OF  DEFENSE 
Offic*  of  the  Sacrelary 

[Transmittai  No.  98-11] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Defense 
Security  Assistance  Agency. 
ACmN:  Notice. 


SUMMART:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ms.  J.  Hurd.  DSAA/COMPT/RM.  (703) 
604-6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-11. 
which  attached  transmittal  and  [>olicy 
lustification  pages. 

Dated:  November  20. 1997. 

L.  M.  Bynum, 

Ahemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BHXMQ  CODE  SOOO-M-M 


^  c 


tfc^ 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  DC  20301-2800 


0  9  NOV  1997 


In  reply  r«f«r  to: 
1-55169/97 


Honorable  Meirt  Gingrich 
Speaker  of  the  House  of 

Representativies 
Washington,  D.C.   20515-6501 

Dear  Hr.  3p%mkmx: 

Pursuant  to  the  reporting  requirements  of  Section  36  (b)  (1) 
of  the  Arms  Bsqport  Control  Act,  we  are  forwarding  herewith 
Transaittal  Mo.  98-11,  concerning  the  Department  of  the  Arm^* m 
proposed  Letter  (s)  of  Offer  and  Acceptance  (LQA)  to  Portugal 
for  defense  articles  and  services  •stiaated  to  cost  $29 
million.^  Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news 


Sincerely, 


/\ALtWx^ 


vu- 


MICHAEL  S.  DAVISON,  JR. 

UEUIENANT  GENERAL,  USA 

DIRECTOR 


Attachments 
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TransmittJil  No.    98-11 


Noti 


of  Proposed  Zssuanca  of  L«tt«r  of  Off«r 
Pursuant  to  Section  36(b) (1) 
of  th«  Arms  Expoxt   Control  Aot 


<i)   Prosp»ctiv  Purchas»r:   Portugal 


(ii)   Total  EstlMat#<i  Valu»; 

Hajor  D«fans«  Bquipmant* 

Othar 

TOTAL 


$  26  million 
$  3  million 
$29  million 


(iil)   Dascription  of  Articlas  or  Sarvicas  Offarad: 

Fottrtaan  M109A5  salf-propallad  howi tsars.  Quality 
Assuranca  Taam  (QAT) ,    spara  and  rapair  parts,  support 
aquipoant,  publications  and  tachnical  data,  parsonnal 
training  and  training  aquipmant  and  othar  ralatad 
alamants  of  logistics  support. 


<iv) 

(V) 


Military  Dapartmant;   Army  (UFV) 


Salas  C 


ss ion,  Faa,  ate..  Paid,  Offarad,  or  Agraad 


to  ba  Paid: 


Non4 


(vi)   Sansitivity  of  Tachnoloqy  Containad  in  tha  Dafansa 
Artida  or  Dafansa  Sarvicas  Proposad  to  ba  Sold: 
Nona 


(vii)   Data  Raport  Dalivarad  to  Congrass 


0  \i  NOV  ml 


*     as  dafinad  Saction  47(6)    of  tha  Arms  Eaqport  Control  Act. 
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POLICY  JUSTIFICATION 

Portugal  -  M109A5  Salf-propallad  Howitxars 

Tha  Govammant  of  Portugal  has  raquastad  a  possibla  sala  of  14 
M109A5  salf-propallad  howitxars.  Quality  Assuranca  Taam  (QAT), 
spara  and  rapair  parts,  support  aquipmant,  publications  and 
tachnical  data,  parsonnal  training  and  training  aquipmant  and 
othar  ralatad  alamants  of  logistics  support.   Tha  astimatad 
cost  is  $29  million. 

This  proposad  sala  will  contributa  to  tha  foraign  policy  and 
national  security  objactivas  of  tha  Unitad  Statas  by  ii^roving 
tha  military  capabilitias  of  Portugal  whila  anhancing  waapon 
systam  standardisation  and  intaroparability . 

Portugal  currantly  oparatas  M109A2  salf-propallad  howitxars  and 
will  usa  this  naw  procuramant  of  howitxars  to  ra-aquip  axisting 
units  and  ratira  oldar  artillary  piacas,  modamixing  tha  Army's 
fira  support  capability.   Portugal  will  hava  no  difficulty 
absorbing  thasa  howitxars. 

Tha  proposad  sala  of  this  aquipmant  and  st^port  will  not  affact 
tha  basic  military  balanca  in  tha  ragion. 

Tha  prima  contractor  will  ba  Unitad  Dafensa  Limitad  Partnarship 
(UDLP) ,  York,  Pannsylvania .   Thara  ara  no  off sat  agraamants 
proposad  to  ba  antarad  into  in  connaction  with  this  potantial 
sala . 

loplamentation  of  this  proposad  sala  will  raquira  tha 
assignment  of  several  contractor  representatives  for  three 
months  to  provide  tachnical  support.   This  proposed  sale  will 
require  U.S.  Government  Quality  Assurance  Team  during  initial 
delivery  and  fielding  of  the  naw  howitxars  in-country. 


There  will  be  no  adverse  is^act  on  U.S 
result  of  this  proposed  sala. 


defense  readiness  as  a 


IFR  Doc.  97-30991  Filed  11-25-97;  8:45  am] 

BtLUNG  CODE  S00»-04-C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Tranamlttal  No.  98-07] 
3«<b)(1)  Arms  Sales  Notification 

AOENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 


summary:  The  Department  of  IDefense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  98-07, 
with  attached  transmittal,  policy 
justification,  and  Certification  Under 
Section  620C(d)  of  the  Foreign 
Assistance  Act  of  1961. 

Dated:  October  29. 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BiUJNQ  CODE  5000  <M  M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 
WASHINGTON  OC  20301-2800 


IC  OCT   1997 


In  reply  refer  to: 


--55506/97 


Honorable  Newt  Gingrich 
Speaker  of  the  House  of  ' 

Representatives . 
Washington,  D.C.   20515-6501 

Dear  Mr.  Speaker: 


,r!t 


Pursuant  to' the  reporting  requirements  of  Section  36(b)(1) 
of  the  Arms  Export  Controi  Act,  we  are  forwarding  herewith 
Transmittal  No.  98-07  and  under  separate  cov«r  th«  classified 
annex  thereto.   This  Transmittal  concerns  the  Department  of  the 
Air  Force's  proposed  Letter (s)  of  Offer  and  Acceptance  (LOA)  to 
Greece  for  defense  articles  and  services  estimated  to  cost  $42 
million.   Soon  after  this  letter  is  delivered  to  your  office, 
we  plan  to  notify  the  news  media  of  the  unclassified  portion' of 
this  Transmittal. 

You  will  also  find  attached  a  certification  as  required  by 

Section  620C(d)  of  the  Foreign  Assistance  Act  of  1961,  as 

amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute. 


Sincerely, 


SMom   Itr  to: 


Attachments 

Separate  Cover: 
Classified  Annex 


KOieMMcKalp 
AdkigOfetolor 

Houae  Comnittee  oa  International  Relatione 
Senate  Conmlttee  on  Appropriations 
Senate  Connittee  on  Foreign  Relations 
House  Connittee  on  National  Security 
Senate  Coonittee  on  Armed  Services 
House  CooBittee  on  Appropriations 
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Transmittal  No.  98-07 

No  tic*  of  Proposed  Issusnc*  of  Z««tt«r  of  Off«r 

Pursuant  to  Section  36(b) (1) 

of  th*  Arms  Export  Control  Act   (U) 


(i) 
(ii) 


(iii) 


Prosp*ctiv  Purchas*r: 


Total  Estimated  Valu« 


Gr 


Kajor  D«f«ns*  Bquipnant* 

Oth«r 

TOTAL 


$  41  million 
$   1  million 


$  42 


Lllion 


D*scription  of  Articlas  or  STvic*s  Offar*d: 
Ninety  AZM-120B  Advanced  Maditoi-Raagm  Air-to-Air 
Missilas  (AMRAMf)  ,  missil*  containers,  and  other 
related  elements  of  logistics  and  program  support. 


Military  Department:   Air  Force  (SBD,  Amendment  6) 

Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed 
to  be  Paid:   None 

Sensitivity  of  Technology  Contained  in  the  Defense 
Article  or  Defense  Services  Proposed  to  be  Sold: 
See  Annex  under  separate  cover. 


1  0  OCT  1997 


(iv) 

(V) 

<vi) 


(vii)   Date  Report  Delivered  to  Congress; 
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*   as  defined  in  Section  47(6)  of  the 


Export  Control  Act. 


POLICY  JOSTIFICATION 

Greece  -  AIM-120B  Advanced  Mediun-Ranae  Air-to-Air  Missiles 

I5S  ??X2''^'*^  of  Greece  has  requested  a  possible  sale  of  90 
AIM-120B  Advanced  Medium-Range  Air-to-Air  Missiles  (AMRAAM) 
missile  containers,  and  other  related  elements  of  logistics' 
and  program  support.   The  estimated  cost  is  $42  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and 
national  security  objectives  of  the  United  States  by  iairoving 
the  military  capabilities  of  Greece  while  enhancing  we«on 
system  standardisation  and  interoperability  with  U.S.  forces. 

These  additional  missile  systems  will  augment  Greece's 
previous  procurement  of  150  AMRAAMs  as  well  as  enhance 
aircraft  air-to-air  c^>abilities .   These  missiles  will  be 
provided  to  Greece  in  accordance  with  and  subject  to  the 
limitations  on  use  and  transfer  of  the  Arms  Export  Control 
Act,  as  embodied  in  the  terms  of  sale.   This  proposed  sale 
will  not  adversely  affect  either  the  military  balance  in  the 
region  or  U.S.  efforts  to  encourage  a  negotiated  settlement  of 
the  Cyprus  question. 

The  principal  contractors  will  be  Hughes  Aircraft 
International  Services  Company,  Tucson,  Arizona  and  Raytheon 
CoB5>any,  Bedford,  Massachusetts.   One  or  more  proposed  offset 
agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  proposed  sale  will  not  require  the 
assignment  of  any  additional  U.S.  Government  personnel  or 
contractor  representatives  to  Greece. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


[FR  Doc.  97-30992  Filed  11-25-97;  8:45  am] 

HUiNQ  CODE  CO0O-O4-C 
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DEPARTMENT  OF  DEFENSE 
Ofnc*  of  Secretary 

[TransiiiitM  No.  90-00] 

36<bM1)  Anns  Sales  Nottflcation 

AOBCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 

action:  Notice. 


yUMMAnv;  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  J.  Hurd.  DSAA/COMPT/RM.  (703) 
604-6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 


Representatives,  Transmittal  98-08, 
with  attached  transmittal,  policy 
justification.  Section  620C(d)  of  the 
Foreign  Assistance  Act  of  1961,  and 
sensitivity  of  technology  pages. 

Dated:  November  20, 1997. 


L.MByna 

AHemative  OSD  Federal  Register  Liauoa 
Officer,  Department  of  Defense. 


cooc  sooe-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


vVASHINGTON  DC  20301  28C0 


0  9  NOV  1997 

In  r«ply  r«fttr  t»: 
1-52381/97 


Honorable  Newt  Gingrich 
SpMJc«r  of   th«  Hous«  of 

Reprtts«ntativtt8 
Washington,   D.C.      20515-6501 

Dttar  Mr.    Sp«akttr: 

Pursuant  to  the  reporting  reqnirswents  of  Section  36(b) (1) 
of  the  An&s  Export  Control  Jlct,  we  are  forwarding  herewith 
Transmittal  No.  98-08,  concerning  the  Departaent  of  the  Axay's 
proposed  Letter  (s)  of  Offer  and  Acceptance  (LOA)  to  Greece  for 
defense  articles  and  services  estimated  to  cost  $376  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to 
notify  the  news  media. 

You  will  also  find  attached  a  certification  as  required  by 
Section  620C(d)  of  the  Foreign  Assistance  Act  of  1961,  as 
amended,  that  this  action  is  consistent  with  Section  620C(b)  of 
that  statute. 

Sincerely, 


l^hmk^^ 


l^-^ 


MICHAEL  S.  DAVISON,  JR. 

LIEUTENANT  GENERAL,  USA 

DRECrOR 


AttachsMnts 
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Transmittal  No.  98-08 

Notica  of  Proposad  Issuanca  of  Lattar  of  Offar 

Pursuant  to  Section  36(b) (1) 

of  the  Arms  Export  Control  Act 


(i)    Prospactiva  Pnrchaaar:   Graaca 

(ii)    Total  Estiaatad  Valua: 

Major  Dafansa  Equipaant* 

Othar 

TOTAL 


$296 
$  80 


illion 
llion 


$376  Billion 


(iii)   Dascription  of  Articlas  or  Sarvicas  Offarad; 

Savan  CH-47D  CHINOOK  halicoptars  with  28  M60  and  aight  M2 
■achina  guns^  chaff,  radar  warning  racaivar,  thraa  spara 
turbina  anginas,  aoBunition,  spara  and  rapair  parts, 
support  aquipMMnt,  publications  and  tachnical  data, 
coaannications  aquipoant,  aaintananca,  parsonnal  training 
and  training  aquipaant,  U.S.  Govamaant  Quality  Assu^anca 
Taaa,  fiald  sarvica  raprasan tativas ,  contractor 
anginaaring  and  tachnical  support  sarvicas,  praparation 
of  aircraft  for  shipoMnt,  and  othar  ralatad  alaeants  of 
logistics  support. 


(V) 


Military  Dapartmant:   Aray  (JBK  and  ZEE) 


Salas  C 
ba  Paid: 


ssion,  Faa,  ate..  Paid,  Offarad,  or  Agraad  to 


Noni 


(vi)    Sansitivity  of  Tachnology  Containad  in  tha  Dafansa 
Artida  or  Dafansa  Sarvicas  Proposad  to  ba  Sold: 
Saa  Annax  attachad. 

(vii)    Data  Raport  Dalivarad  to  Congrass:   a  a  %ir\\J  1QQ7 


as  dafinad  in  Saction  47(6)  of  tha  Aras  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Graaca  -  CH-47D  CHINOOK  Halicoptars 

Tha  Govamaant  of -Graaca  has  raquastad  a  i>ossibla  sala  of  savan 
CH-47D  CHINOOK  halicoptars  with  28  M60  and  aight  M2  aachina  guns, 
chaff,  radar  warning  racaivar,  thraa  spara  tu]±>ina  anginas, 
aaaunition,  spara  and  rapair  parts,  support  aquipaant, 
publications  and  tachnical  data,  coaatinications  aquipaant, 
aaintananca,  parsonnal  training  and  training  aquipaant,  U.S. 
Govamaant  Quality  Assuranca  Taaa,  fiald  sarvica  raprasantativas , 
contractor  anginaaring  and  tachnical  support  sarvicas,  praparation 
of  aircraft  for  shipaant,  and  othar  ralatad  alaaants  of  logistics 
support.   Tha  astiaatad  cost  is  $376  aillion. 

This  proposad  sala  will  contributa  to  tha  foraign  policy  and 
national  sacurity  objactivas  of  tha  Unitad  Statas  by  ii^roving  tha 
ailitary  capabilitias  of  Graaca  and  anhancing  standardisation  and 
intaroparability  with  U.S.  forcas. 

Thasa  halicoptars  will  provida  tha  Graak  araad  forcas  an  ii^>rovad 
capability  to  transport  parsonnal  and  cargo  for  both  ailitary  and 
huaanitarian  assistanca  purposas.   Thay  will  ba  providad  to  Graaca 
in  accordanca  with  and  subjact  to  tha  liaitations  on  usa  and 
transfar  of  tha  Aras  Export  Control  Act,  as  aabodiad  in  tha  taras 
of  sala.   This  proposad  sala  will  not  advarsaly . af f act  aithar  tha 
military  balanca  in  tha  ragion  or  U.S.  af  forts  to  ancouraga  a 
negotiated  settlement  of  the  Cyprus  question. 

The  principal  contractors  will  be  Boeing  Defense  and  Space  Group, 
Philadelphia,  and  Allied  Signal  Aerospace  Incorporated,  Torrance, 
California.   One  or  acre  proposed  offset  agreaaants  may  be  related 
to  this  proposed  sale . 

laqplaaantation  of  this  proposad  sala  will  require  the  assignaent 
of  a  Quality  Assuranca  Taaa  for  two  weeks  to  support  delivery  of 
the  helicopters.   Two  contractor  representatives  will  be  required 
for  one  year  and  may  raiaain  an  additional  year . 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a 
result  of  this  proposed  sale. 


63124 
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TMC  SCCHtTAHY  OF  STATC 
WASHINGTON 


Nov€inber  9,    1997 


CTtifieatlon  Under  Section  620C(cl) 
Of  The  Foreign  Aasiaf nee  Act  of  1961 >  Aa  Amended 

Pursuant  to  section  620C(d)  of  the  Foreign  Assistance 
Act  of  1961,  AS   amended  (the  Act),  Executiv*  Order  12163 
(sec.  1-201 (a) (13) )  and  State  Oepartaent  Delegation  of 
Authority  No.  145,  (sec.  1(a)(1)  and  4(d)),  I  hereby 
certify  that  the  furnishin?  to  Greece  of  CHINOOK 
helicopters  and  proqraa  support  at  an  estimated  cost  of 
$376  million,  is  consistent  with  the  principles  contained 
in  section  620C(b)  of  the  Act. 

This  certification  will  be  made  part  of  th« 
notification  to  the  Congress  under  section  36(b)  of  the 
Arms  Export  Control  Act  regarding  the  proposed  sale  of 
the  above-named  articles  and  services,  and  is  based  on 
the  justification  accompanying  said  notification,  of 
which  said  justification  constitutes  a  full  explanation. 


Madeleine  K.  Albright 


(FR  Doc.  97-30993  Filed  11-25-97;  8:45  am] 

MLUNQ  OOOE  5000  (M  C 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
[Transmittal  No.  98-14] 
36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Assistance  Agency. 
action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
re<juirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  J.  Hurd,  DSAAyCOMPT/RM.  (703) 
604-6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  98-14, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  November  20, 1997. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

MLUNQ  CODE  SOOO-04-M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


AASHING'CN  D:  JC30V28CC 


1  2  NOV  1997 

In  r«ply  rmt*x   to; 
1-56116/97 


Honorable  N«wt  Gingrich 
Sp««k«r  of  th«  Hous«  of 

R«pr«sttnt«tiv«s 
Washington,  D.C.   20515-6501 


Porsiumt  to  th«  reporting  raquir—i>nt«  of  Section  36(b)  (1) 
of  th«  Arms  Bsqport  Control  Act,  w   ar«  forwarding  h^r^with 
Tranaaittal  Mo.  98-14,  conoaming  tha  Dapartaant  of  tha  Air 
'orca's  proposad  Lattar(s)  of  Of  far  and  Accaptanca  (LOA)  to 
SiMqmpoxm     for  dafanaa  articlas  and  sarvicas  astiaatad  to  cost 
$287  Billion.   Soon  aftar  this  lattar  is  dalivarad  to  your 
offioa,  wa  plan  to  notify  tha  naws 


Sincaraly, 


M3v,{wm 


lA. 


MKHAEL  S.  DAVISON,  JR. 

UEtrnNAm*  GENERAL,  USA 

DIRECTOR 


Attachaants 
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Transmittal  Mo.  98-14 

Motica  of  Proposad  Issuanca  of  Lattar  of  Of far 

Pursuant  to  Saction  36(b)(1) 

of  tha  Arms  Export  Control  Act 


Ci) 

(ii) 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 


Prospactiva  Purchasar :   Singapora 


Total  Es tins tad  Valuat 
Major  Dafansa  EquipoMnt* 
Othar 
TOTAL 


$  1  million 
$  286  million 
$287  million 


Dascription  of  Artidas  or  Sarvicas  Of  farad: 
Sarvicas  and  support  for  P-16C/D  aircraft,  12  M61A1 
20flga  guns,  modification  kits,  maintananca,  flight 
training,  spara  and  rapair  parts,  support  aquipmant, 
program  managamant,  publications  and  4ocumantation , 
parsonnal  training  and  training  aquipoMnt,  logistics 
parsonnal  sarvicas  and  othar  ralatad  alamants  of 
program  support. 


Military  Dapartmant:   Air  Forca  (NCL) 


Salas  C 


to  ba  Paid:   Nona 


ssion,  Faa,  ate..  Paid,  Of farad,  or  Agraad 


Sansitivity  of  Tachnoloqy  Containad  in  tha  Dafansa 
Articla  or  Dafansa  Sarvicas  Proposad  to  ba  Sold: 


Nona 


Data  Raport  Dalivarad  to  Conqrass: 


1 2  NOV  1997 


as  dafinad  in  Saction  47(6)    of  tha  Arms  Esqport  Control  Act. 
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POLICY  JUSTIFICATION 


Sinqapor«  -  F-16C/P  KLxcrmft   Support  with  M61A1  Guna 

Thm   Gowmamit  of  Singapore  has  r«qa«at«d  a  posslbla  aala  of 
services  and  support  for  F-16C/D  aircraft^  12  M61A1  20am  guns, 
■odification  kits,  aaintananca,  fli^t  training,  spara  and 
rapair  parts,  support  aquifisnt,  program  aanagcaant, 
publications  and  documantation ,  parsonnal  training  and  training 
aquipiant,  logistics  parsonnal  sarvicas  and  othar  ralatad 
•IsMants  of  program  support.   Tha  astimatad  cost  is  $287 
million. 


This  proposad  sala  will  contributa  to  tha  foraign  policy  and 
national  sacurity  of  tha  Unitad  Statas  by  halping  to  iaqprova 
tha  saonrity  of  a  friandly  country  which  has  baan  and  continuas 
to  ba  an  iaiportant  forca  for  aconoad.c  prograss  in  Southaast 
Asia. 


This  proposad  sala  will  support  Singapora'  s  currant  and  future 
F-16  aircraft  inventory .   Tha  training  portion  is  for  a  long 
tara  pilot  training  program  in  COMUS.   Singiqpora  will  hava  no 
difficulty  absorbing  this  support  into  its  si mad  forcas. 


Tha  proposad  sala  of  this  aquipmant  and  support  will  not  af fact 
tha  basic  military  balanca  in  tha  ragion. 


Thara  ara  no  offsat  agrasmants  proposad  to  ba  antarad  into  in 
connaction  with  this  potantial  sala. 

laplaaMntation  of  this  proposad  sala  will  not  raquira  tha 
assignmant  of  any  additional  U.S.  Govammant  parsonnal  or 
contractor  raprasantativas  to  Singapora. 

Thara  will  ba  no  adrarsa  impact  on  U.S.  dafansa  raadiaass  as  a 
rasult  of  this  proposad  sala. 


[FR  Doc.  97-30994  Filed  ll-ZS-97;  8:45  am) 
I  ooQg  im  u  c 
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DEPARTMENT  OF  DEFENSE 

Office  of  tlw  Secretary 

[Transinittat  No.  98-iq 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense.  Defense 
Security  Assistance  Agency. 

ACTION:  Notice. 


SUiaUHY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd.  DSAA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives.  Transmittal  98-18, 
with  attached  transmittal  and  policy 
justification  pages. 

Dated:  November  20, 1997. 
L.M.  Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

fHljHfl  COK  tDTO  th  M 
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DEFENSE  SECURITY  ASSISTANCE  AGENCY 


WASHINGTON.  OC  20301-2800 


0  9  NOV  1997 

In  r«ply  r«f«r  to: 
1-56706/97 


Honorabla  Itewt  Gingrich 
Sp^akttr  of  th«  Hous«  of 

Rapr«s«ntativ«s 
Washington,  D.C.   20515-6501 

D«ar  Mr.  Sp««k«r: 


Pursuant  to  th«  reporting  raqnir— nts  of  Sactiob  36(b)  (1) 
of  tho  Arms  Bscport  Control  Act,  «•  ar«  forwarding  harawith 
Transmittal  Mo.  98-18,  concaming  tha  D^partmant  of  tha  Air 
Foroa's  proposad  Iiattar(s)  of  Of  far  and  Accaptanca  (LOA)  to 
Taipai  Bconoaic  and  Cultural  Rsprasantativa  Offica  (TBCRO)  in 
tha  Unitad  Statas  for  dafansa  articlas  and  sarvicas  astimatad 
to  cost  $280  million.   Soon  aftar  this  lattar  is  dslivarad  to 
your  offica,  wa  plan  to  notify  tha  naws  madia. 


Sinoaraly, 


/ULtWx^ 


lA— 


MICHAEL  S.  DAVISON,  JR. 

UEUTENANT  GENERAL,  USA 

DIRECrOR 


Attachmants 
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Transmittal  No.  98-18 


Hotica  of  Proposad  Issuanca  of  Lattar  of  Of  far 

Pursuant  to  Saetion  36(b)(1) 

of  tha  Arms  Bsqport  Control  Act 


(i)    Prospactiva  Purchasar;   Taipai  Economic  and  Cultural 
Raprasantativa  Offica  (TBCRO)  in  tha  Unitad  Statas 
pursuant  to  P.L.  96-8 


(ii)    Total  Estimatad  Valua; 

Major  Dafansa  Equipmant* 

Othar 

TOTAL 

(iii)    Dascription  of  Articlas  or 


(Iv) 


$  0  million 
$  280  million 
$  280  million 


Off4 


Tha  continuation  of  a  pilot  training  program  and 
logistics  support  for  F-16  aircraft  to  induda  flight 
training,  supply  and  maiatananca  suppoxt,  spara  and 
rapair  parts,  support  aquipmant,  program  managsmaat, 
publications  and  docnmantation ,  parsonnal  training  and 
training  aquipmant,  fual  and  fualing  sarvicas,  and 
othar  ralatad  program  raqniriants  nacassary  to  sustain 
a  long  tarm  CONDS  training  program. 

Military  Dapartmant;  Air  Porca  (MHO) 


Salas  C 


to  ba  Paid: 


ssion,  Faa,  ate..  Paid,  Of farad,  or  Aaraad 


nona 


(▼i)    Sansitivity  of  Tachnoloqy  Containad  in  tha  Dafani 
Articla  or  Dafansa  Sarvicas  Proposad  to  ba  Sold; 
nona 

<vii)    Data  Raport  Dalivarad  to  Conorass:  Q  9  NOV  1997 


as  dafinad  in  Saetion  47(6)  of  tha 


Bjq^rt  Contn>l  Act. 
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Th«  Taip«i  Bconoatic  and  Cultural  R«pr«a«ntatxv«  Of£ic«  (TBCRO) 
in  th«  United  States  has  raquastad  a  possibla  sal*  of  sarvicas 
ralatad  to  tha  continuation  of  a  pilot  training  program  and 
logistics  siqpport  for  F-16  aircraft  to  includa  flight  training, 
siqpply  and  aaintananca  siq>port,  spara  and  repair  parts,  support 
aquipsMnt,  program  aanagamant,  publications  and  docoaantation , 
parsonnal  training  and  training  aquipmsnt,  fual  and  fualing 
sarvicas,  and  othar  ralatad  program  raquirasMnts  nacassary  to 
sustain  a  long  tarm  CCNUS  training  program.   Tha  astimatad  cost 
is  $280  million. 


This  proposad  sala  is  consistant  with  tha  Unitad  Statas  law  and 
policy  as  axprassad  in  Public  Law  96-8. 


Tha  racipiant  naads  thasa  mmvyrxomB   and  aquipmant  in  ordar  to 
continua  a  long  taxm  pilot  training  program  at  Luka  Air  Forca 
Basa,  Arisona.   This  program  will  anabla  tha  racipiant  to 
davalop  mission  raady  and  ajqpariancad  pilots  through  CCNUS 
training . 

Tha  proposad  sala  of  this  aqnipmsnt  and  siqpport  will  not  affact 
tha  basic  military  balanca  in  tha  ragion. 

antarad  into  in 


Thara  ara  no  of f sat  agraamants  proposad  to  ba 
connaction  with  this  potantial  sala. 

Zmplamantation  of  this  possibla  sala  will  not  raquiira  tha 
assignmant  of  any  additional  U.S.  Covarnmant  parsonnal  or 
contractor  raprasantatiyas  to  Taiwan. 

Thara  will  ba  no  advarsa  impact  on  U.S.  dafansa  raadinass  as  a 
rasult  of  this  possibla  sala. 

(FR  Doc.  97-30995  Filed  11-25-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  tfw  Secretary 

Meeting  of  ttie  Presidenf  s  Security 
Policy  Advisory  Board 

action:  Notice. 

summary:  The  President's  Security 
Policy  Advisory  Board  has  been 
established  pursuant  to  Presidential 
Decision  Directive/NSC-29,  which  was 
signed  by  the  President  on  September 
16, 1994. 

The  Board  will  advise  the  President 
on  proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
security  policy,  procedures  and 
practices' as  developed  by  the  U.S. 
Security  Police  Board,  and  will  function 
as  a  federal  advisory  committee  in 
accordance  with  the  provisions  of  Pub. 
L.  92-463,  die  "Federal  Advisory 
Committee  Act." 

The  President  has  appointed  from  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
backgroimd  and  expertise  related  to 
security  policy  matters.  General  Larry 
Welch.  USAF  tRet.)  will  chair  the 
Board.  Other  mmnbers  include:  Admiral 
Thomas  Brooks.  USN  (Ret)  and  Ms. 
Nina  Stewart 

The  next  meeting  of  the  Board  will  be 
held  on  12  December  1997.  at  1330 
hours  at  Marriott  Hotel.  8026  Leesburg 
Pike.  Tysons  Comer.  VA.  22182.  The 
meetiiu  will  be  open  to  the  public. 

For  further  information  please  contact 
Mr.  Terence  Thompson,  telephone:  703- 
602-9969. 

Dated:  Novambar  20, 1M7. 
L.M.BjFmni. 

Ahemate  OSD  Fethml  RegiBtm' LiaiBoa 
Officer.  Department  of  Defense. 

[PR  Doc.  97-30997  Piled  11-25-47;  8:45  am] 

MUMOOOOCI 


Draft 
(DEIS)  on 


D9ARTMENT  OF  DEFENSE 

DopsrtnMnt  of  Hm  Army 

Impsct  Ststement 
•landRouMof 
Army  DefMl  Activity.  New 
York 

AOBICY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  profmsed  action 
evaluated  by  this  DEIS  is  the  disposal  of 
the  Seneca  Army  Depot  Activity 
(SEDA),  New  York,  in  accordance  with 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990.  Public  Law 
101-510,  as  amended. 

The  DEIS  addresses  the 
environmental  impacts  of  the  disposal 


and  subsequent  reuse  of  the  entire 
installation  except  for  the  property 
required  to  create  and  maintain  an 
enclave  for  storage  of  hazardous 
materials  and  ores  as  directed  by  the 
BRAC  Commission.  Alternatives 
examined  in  the  DEIS  include 
encumbered  disposal  of  the  property, 
unencumbered  disposal  of  the  property 
and  retention  of  the  property  in  a 
caretaker  status  (i.e..  the  no  action 
alternative).  The  Army's  preferred 
alternative  for  disposal  of  SEDA 
property  is  encumbered  disposal,  with 
encumbrances  pertaining  to  historical 
resources,  remedial  activities, 
easements,  wetiands,  groundwater  use, 
and  unexploded  ordnance. 

Disposal  of  the  Depot  property  is  the 
Army's  primary  action.  Reuse  of  the 
property  is  a  secondary  action  that  will 
be  taken  by  others.  The  C^S  also 
analyzes  the  potential  enviroimiental 
effects  of  reuse  by  means  of  evaluating 
intensity-besed  probable  reuse 
scenarios.  Appropriate  to  the  Depot  are 
low.  medium-low.  and  medium 
intensity  reuse  scenarios  reflecting  the 
range  of  activities  that  could  occur  after 
disposal  of  the  property. 

The  Army  proposes  to  transfer  the 
majority  of  the  10.594  acres  to  the 
Seneca  County  Industrial  Development 
Agency  (IDA).  The  U.S.  Coast  Guud 
would  obtain  290  acres  for  continued 
use  of  a  LORAN-C  antenna  station.  The 
establishment  of  an  enclave  as  directed 
by  the  BRAC  Commission  would  require 
the  Army's  retention  of  30  acres  to  be 
used  for  storage  of  hazardous  materials 
and  ores.  This  would  leave 
approximately  10.274  acres  availdile  for 
transfisr  or  conveyance  to  the  IDA. 

The  Army  will  hold  a  public  review 
meeting  for  this  DEIS  in  January  1908. 
The  location  and  date  of  the  meeting 
will  be  announced  in  the  local  news 
media. 

OiATCS:  Written  public  comments 
received  within  the  45  days  of  the  date 
of  publication  of  the  Environmental 
Protection  Agency's  Notice  of 
Availability  in  the  Federal  Regieter  will 
be  addressed  in  the  preparation  of  the 
Final  EIS. 


:  The  I^IS  is  available  for 
review  at  three  libraries:  the  Waterloo 
Library  and  Historical  Society.  Attn:  Ms. 
Mary  Zingerella,  31  East  Williams 
Street,  Waterloo.  NY  13165;  Edith  B. 
Ford  Memorial  Library.  Attn:  Mr.  &  Mrs. 
Henry  Morris,  7169  North  Main  Street. 
Ovid.  NY  14521;  and  the  Geneva  Free 
Library,  Attn:  Ms.  Kim  Iraci,  244  Main 
Street,  Geneva,  NY  14456.  Comments 
can  be  addressed  to  and  copies  may  be 
obtained  by  writing  to  Mr.  Hugh 
McClellan,  Corps  of  Engineers,  Mobile 


District.  Attn:  SAMPD,  P.O.  Box  2288, 
Mobile,  Alabama  36628-0001  or  by 
facsimile  at  (334)  69&-2605. 

Dated:  November  20. 1997. 
Kaymond  J.  Fats, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health),  OASA  (IJ^E). 
[FR  Doc.  97-31080  Filed  11-25^7;  8:4S  am| 
MOMG  OOOf  S71»-aS-M 

DEPARTMENT  OF  DEFENSE 
Oepartmont  of  tfw  Army 

Armored  Socurtty  Vehicle  (ASV) 

AQBICV:  U.S.  Army  Tank-automotive 
and  Armaments  Command. 
ACTION:  Notice  of  intent 


SUMMARY:  The  Program  Manager.  Light 
Tactical  Vehicles  (PM  LTV)  has 
prepared  a  Lifa-Cycle  Environmental 
Assessment  (LCEA)  which  examines  the 
potential  impacts  to  the  natural  and 
human  environmental  from  the  life 
cycle  activities  of  the  Armored  Security 
Vehicle  (ASV).  Based  on  the  LCEA.  PM 
LTV  has  determined  that  the  proposed 
action  is  not  a  major  Fedoal  action 
significandy  affecting  the  quality  of  the 
human  environment,  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (hffiPA)  of  1969.  Therefore, 
the  preparation  of  an  environmental 
impcKrt  statement  is  not  required  and  the 
Army  is  issuing  this  Finding  of  No 
Significant  hnpact  (FONSI). 
AODRCSSCS:  Written  comments  should 
be  sent  to.  U.S.  Army  Tank-automotive 
and  Armaments  Command  (TACOM). 
ATTN:  AMSTA-DSA-LT  (ASV). 
Wairen.  MI  48397-5000 

FOR  FURTHER  MF0RMAT10N  eOWTACr: 
For  further  information,  or  to  obtain  a 
copy  of  the  ASV  Life-Cycle 
Environmental  Assessment  contact  Mr. 
Anthony  Shaw,  Weapon  System 
Manager  (810)  574-8654. 

SU^PLQiENTARY  INFORMATION: 

a.  Proposed  Action 

This  LCEA  examines  the  potential 
impacts  to  the  natural  and  human 
environment  from  the  procurement  of 
the  ASV  to  satisfy  the  Army's  need  for 
survivability  in  a  Military  Police  (MP) 
mobile  platform.  The  ASV  will  be  used 
by  MP  three-man  teams  in  highly 
exposed  threat  environments.  Current 
funding  is  available  to  prociuv  up  to  195 
vehicles. 

k.  Earironmental  Impact 

The  ASV  life-cyclo  includes  the 
transport  of  vehicles  to  test  sites,  testii^, 
vehicle  production,  deployment  and 


'W'^t^ 
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operation  of  production  vehicles  and 
their  eventual  demilitarization. 

Potential  environmental  Impacts  of 
these  life-cycle  stages  may  include  Air 
Quality,  Noise,  Water,  Soil  and 
Groundwater,  Hazardous  Materials  and 
Hazardous  Wastes,  and  Flora,  Fauna 
and  Threatened  or  Endangered  Species 
at  each  of  these  life-cycle  phases. 

c  Additional  Findings 

Impacts  from  the  proposed  action 
would  be  minimal  and  not  significant 
for  the  following  reasons; 

(1)  The  ASV  will  be  used  in  its 
intended  environment.  This  Ibtended 
environment  includes  vehicle 
production  and  some  testing  at  the 
Contractor's  facility,  and  the  remainder 
of  life-cycle  activities  at  Army 
installations  and  facilities. 

(2)  The  ASV  is  very  similar  to 
vehicles  produced  commercially  and 
vehicles  already  in  the  Army  inventory. 
It  is  being  produced  in  low  {o  moderate 
quantities  and  will  not  significantly 
increase  the  vehicle  population  at  Army 
installations  and  facilities. 

(3)  The  overall  enviromnental  risk 
associated  with  the  ASV  is  very  low.  It 
does  not  introduce  any  new 
technologies  or  processes.  Vehicle  life 
cycle  activities  do  not  introduce  any 
potential  environmental  impacts  that 
are  not  already  currently  mitigated  by 
Army  policy  aiKl  procedures. 

(4)  The  ASV  Project  Manager  has 
ensured  that  the  Contractor  producing 
the  vehicle  is  environmentally 
compliant,  has  no  permit  violations,  and 
has  commercial  practices  for  Hazardous 
Material  Management  and  Pollution 
Prevention  in  production  of  the  ASV. 

(5)  The  ASV  Product  Manager 
recognizes  that  Army  installations  and 
bcilities  have  environoMntal  plaas  and 
measures  in  place  to  address  vehicle  life 
cycle  activities  very  similar  to  that  of 
the  ASV  to  prevent,  mitigate  and 
remediate  environmental  fiamagrr 
caused  by  vehicle  operation.  Vehicle 
operations  at  these  Army  iastallatioas 
and  facilities  are  in  conjunction  with 
normal  activities  that  are  already 
addressed  in  their  site  specific 
environmental  impact  statements. 

d.  Determination 

It  is  therefore  concluded  that  this 
program: 

(1)  Is  not  a  major  federal  action 
significantly  affecting  the  quality  of 
human  environment. 

(2)  Will  not  have  a  significant  impact 
on  the  environment. 

(3)  Is  not  likely  to  be  environmentally 
controversial. 

(4)  Will  not  likely  result  in  litigation 
based  on  environmental  quality  issues. 


(5)  Does  not  require  an  Environmental 
Impact  Statement  (EIS). 
Phillip  O.  MeengB, 

Project  Manager,  Light  Tactical  Vehicles. 
IFR  Doc.  97-31036  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  DEFEMSE 

Department  of  the  Army 

Corps  of  Engineers 

Atlantic  Coast  of  Long  Island,  From 
Fire  Island  Inlet  to  Montauk  Point,  New 
York  (Reach  1— Fire  Island  Inlet  to 
Moricltes  Inlet  Interim  Plan  for  Storm 
Damage  Protection) 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTKMI:  Notice  of  intent. 

StJMMAirr:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  is 
beginning  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  proposed  measures  for  interim  storm 
damage  protection  for  Reach  1 — Fire 
Island  Inlet  to  Moriches  Inlet  (study 
area)  of  the  Atlantic  Coast  of  Long 
Island,  from  Fire  Island  Inlet  to 
Montauk  Point,  New  York.  A  Notice  of 
Intent  for  the  preparation  of  a  DEIS  for 
the  AUantic  Coast  of  Long  Island,  from 
Fire  Island  Inlet  to  Montauk  Point,  New 
York  Reformulation  Study,  a  long-term 
solution  for  the  entire  83  mile  study 
area,  has  also  been  published  in  the 
Federal  Kegiater  dated  July  28, 1997 
(Volume  62,  Niimber  144).  For  this 
Notice  of  Intent,  the  Corps  is 
considering  interim  protection  measures 
to  address  critical  areas  due  to  recent 
storm  activity  which  has  resulted  in 
continual  erosion  leading  to  a  decrease 
in  the  width  of  beach  and  a  loss  of 
beach  material.  Due  to  the  continued 
erosion  and  a  lack  of  sufficientiy  high 
beaches,  berms  or  dune  systems, 
residential  and  conmiercial 
developments  have  become  increasingly 
susceptible  to  storm  damage  from 
floodii^  and  wave  attack  and  may  need 
to  be  addressed  prior  to  completion  of 
the  Reformulation  Study.  The  EIS  will 
be  prepared  according  to  the  U.S.  Army 
Corps  of  Engineers  procedures  for 
implementing  the  National 
Enviroiunental  Policy  Act  of  1969,  as 
amended,  (NEPA).  42  U.S.C.  4332(2)  (C). 
and  consistent  with  the  U.S.  Army 
Corps  of  Engineers'  policy  to  feciUtate 
public  understanding  and  scrutiny  of 
agency  proposals.  This  notice  of  intent 
is  published  as  required  by  the 
President's  Council  on  Environmental 
Quality  regulations  implementing  the 


provisions  of  NEPA,  40  CFR  Parts  1500- 
1508. 

FOR  FURTHER  INFORMAHON  CONTACT:  Mr. 
Stephen  A.  Couch,  Study  Manager, 
(212)  264-9077;  Mr.  Peter  M,  Weppler. 
EIS  Coordinator,  (212)  264-4663; 
Planning  Division,  Corps  of  Engineers, 
New  York  District,  26  Federal  Plaza, 
New  York,  New  York  10278-0090. 
SUPPI.EMENTARY  INFORMATION:  The 
overall  Fire  Island  Inlet  to  Montauk 
Point,  New  York,  Combined  Beach 
Erosion  Control  and  Hurricane 
Protection  Project  was  authorized  by  the 
River  and  Harbor  Act  of  1960  in 
accordance  with  the  recommendations 
of  the  Chief  of  Engineers  in  House 
Docimient  No.  425,  86th  Congress  dated 
June  21, 1960.  The  original  authorized 
project  provided  for  beach  erosion 
control  and  hurricane  protection  along 
five  reaches  by  means  of  widening  the 
beaches  along  the  developed  areas, 
raising  the  dunes  by  artificial  placement 
of  suitable  sand,  grass  planting  on  the 
dunes,  and  construction  of  interior 
drainage  structures  at  Mecox  Bay, 
Sagaponack  Lake,  and  Georgica  Pond. 
The  project  authorized  construction  of 
50  groins  subject  to  determination  of 
their  actual  need.  The  authorization  was 
subsequentiy  modified  by  Section  103 
of  the  River  and  Harbor  Act  of  October 
12, 1962,  Section  31  of  the  Water 
Resources  Development  Act  of  1974, 
Section  502  of  the  Water  Resources 
Development  Act  of  1906,  and  Section 
102  of  the  Water  Resources 
Development  Act  of  1992.  These 
modifications  were  made  primarily  to 
adjust  the  cost  sharing  provisions  of  the 
authorized  project. 

1.  Location  of  Prapoeed  Actiea 

The  project  area  is  located  entirely  in 
Suffolk  County,  Long  Island,  New  York,^ 
along  the  Atlantic  and  bay  shore  of  the  ^ 
towns  of  Babylon,  Islip,  and 
Brookhaven.  The  study  area  is 
approximately  30  nules  long.  The  study 
area  iircludes  Great  South  Bay  which  is 
connected  to  the  AUantic  Ocean  through 
Fire  Island  Inlet,  a  federal  navigation 
channel.  Great  South  Bay  is  connected 
to  Moriches  Bay  by  a  narrow  channel 
behind  the  barrier  island.  The 
westernmost  portion  of  the  study  area. 
Fire  Island  Inlet,  is  located 
approximately  52  miles  by  water  east  of 
the  Battery,  New  York.  The  project  area 
includes  the  Atlantic  Ocean  and  Great 
South  Bay,  Fire  Island  proper,  Moriches 
Inlet,  barrier  beaches,  the  mainland  of 
Long  Island  fit)nted  by  Fire  Island 
Proper,  as  well  as  suitable  offshore 
borrow  areas  that  will  supply  material 
for  beach  construction  and 
replenishment. 


2.  Description  of  Proposed  Action 

The  basic  design  of  the  interim  plan 
consists  of  beachfill  with  a  minimum 
berm  width  of  90  feet  (ft)  at  elevation 
••■9.5  ft  NGVD,  and  a  minimum  25  ft 
wide  dune  at  elevation  +15  ft  NGVD. 
Proposed  dune  slopes  are  1V:5H  to 
Mean  Low  Water  (MLW),  and  1V:30H 
below  MLW. 

Variations  of  this  basic  design  plan 
occur  between  Kismet  and  Point 
O'Woods  and  at  Old  Inlet  in  the  Federal 
Wilderness  Area.  The  dime  and  berm 
elevations  from  Kismet  to  Point 
O'Woods  were  increased  to  18  ft  NGVD 
and  11.5  ft  NGVD,  respectively  to 
provide  a  44  year  level  of  protection. 
This  modification  is  necessitated  by  the 
low  elevations  north  of  the  dune  in 
these  areas. 

Due  to  the  envinmmental  sensitivity 
of  the  Wilderness  Area,  and  concerns 
raised  by  the  Department  of  the  Interior, 
fill  in  Old  Inlet  has  been  deferred.  The 
District  instead  recommends  use  of  a 
feeder  beach  and  stockpile  at  Smith 
Point  County  Park.  The  deferred 
construction  could  be  analyzed  and 
implemented  in  the  future,  to  minimize 
the  negative  environmental  impacts 
associated  with  repeated  breach  closiire 
efforts. 

3.  Reasonable  AhematiTe  ActioiM 

In  addition  to  the  "No  Action" 
alternative,  the  interim  storm  damage 
protection  study  will  consider 
variations  of  the  beach  fill  alternative  to 
identify  a  short  term  solution  to  the 
severe  erosion  that  has  occurred  within 
the  study  area  and  which  continues  to 
threaten  the  mainland  communities 
with  increased  exposure  to  storm 
damages. 

4.  Scoping  Piucass 

o.  Public  Involvement 

Additional  scoping  correspondence 
detailing  the  proposed  plan  will  be 
distributed  to  all  interested  public  and 
private  agencies  and  organizations  with 
the  intent  of  receiving  opinions  all  &t>m 
interested  parties. 

b.  Scoping  Meetings 

The  scoping  meetings  are  intended  to 
assist  in  defining  the  focus  of  the  EIS 
issues.  A  public  notice  issued  at  a  later 
date  will  provide  the  dates,  times  and 
places  of  the  scoping  meetings.  Further, 
the  U.S.  Army  Corps  of  Engineers  will 
provide  ample  opportunity  for  public 
participation  in  defining  the  issues  to  be 
addressed  in  the  EIS  and  in  reviewing 
and  commenting  on  the  draft  EIS. 
Additions  to  this  mailing  list  can  be 
made  by  notifying  the  project  EIS 
coordinator. 


c.  Significant  Issues  Requiring  In-Depth 
Analysis 

1.  Water  Quality  Impacts;  2. 
Archaeological  and  Cultural  Resources 
Impacts;  3.  Aquatic  and  Terrestrial 
Resources  Impacts;  4.  Impacts  to 
Shorebird  Populations;  5.  Recreational 
Impacts;  6.  Economic  Impacts;  7. 
Impacts  to  Longshore  Sand  Transport. 

d.  Environmental  Review  and 
Consultation 

Review  will  be  conducted  as  outiined 
in  the  Council  on  Environmental 
Quality  regulations  dated  November  29, 
1983  (40  CFR  parts  1500-1508)  and  U.S. 
Army  Corps  of  Engineer  regulation  ER 
200-2-2  dated  March  4. 1986. 

e.  Federal  Agency  Participation  in  the 
EIS  Process 

Federal  agencies  with  an  interest  in 
this  EIS  effort  are  requested  to 
participate  as  cooperating  agencies 
purauant  to  40  CFR  Part  1501.6.  All 
interested  federal  agencies  are  requested 
to  submit  a  letter  of  intent  to  Colonel 
Gary  Thomas,  District  Engineer  at  the 
above  address. 

5.  Esttmated  Date  of  DEIS  ATailalnlity 

June  1998.  ^ 

Gngary  D.  Showahar, 

Army  Federal  Register  Liaison  Officer. 

(PR  Doc  97-31039  Filed  11-25-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers;  Dspartment  of  the 
Army 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  SiBlareeni  (EIS) 
for  the  StaMllzation  of  the  Bluff  Toe  at 
Norco  Bluffs 

agency:  U.S.  Army  Corps  of  Engineen, 

DoD. 

ACTION:  Correction. 

NUMMARY:  In  previous  Federal  Regtstar 

notice  (Vol  62,  No.  105,  page  29719) 
Monday,  June  2, 1997,  mal^  the 
following  corrections: 

On  Page  29719  in  column  two, 
Summary  paragraph,  lines  six  through 
eleven,  the  sentence  should  be  changed 
to  read  "The  purpose  of  the  proposed 
project  is  to  stebilize  the  toe  of  the  bluff 
parallel  to  Shadow  Canyon  Circle, 
Alahambra  Street,  and  River  Ridge 
Drive,  as  far  upstream  as  Crest  Drive,  in 
the  City  of  Norco,  and  thereby  maintain 
the  location  of  the  566  foot  elevation 
line." 

On  Page  29719  in  column  three. 
Availability  of  the  Draft  EIS  paragraph. 


change  the  date  from  "September  1997" 
to  "March  1998." 

The  above  corrections  are  required  to 
clarify  the  location  of  the  proposed 
project  which  has  been  expanded  to 
cover  areas  immediately  upstream  and 
downstream  of  the  originally  proposed 
project,  and  to  inform  individuals  of  the 
change  in  the  availability  of  the  draft 
EIS  for  publication  and  circulation. 
FOR  FURTHER  MFORMATKM  CONTACT:  Any 
comments  on  this  increase  in  project 
area  should  be  sent  to  Mr.  Alex  Watt, 
U.S.  Army  Corps  of  Engineers,  Los 
Angeles  district,  Programs  and  Project 
Management  Ehvision  at  (213)  452- 
3860. 

SUPPtfMENTARY  INFORMATION:  None. 

Grogocy  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-31037  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Departonent  Of  the  Army 

Corps  of  Engineers 

Availability  of  a  Proposed  Plan  for  the 
Porrosrly  UtUixsd  SHas  RsmedW 
Action  Program  (FU8RAP) 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  availability. 

summary:  During  the  1940s,  19508,  and 
1960s,  the  Ashland  1  (including  Seaway 
Area  D)  and  Ashland  2  Sites  became 
contaminated  as  a  result  of  disposal  and 
relocation  of  residues  from  uranium 
processing,  performed  in  support  of  the 
nation's  early  atomic  energy  program,  at 
the  Linde  Site.  The  sites  are  being 
addressed  under  the  Formerly  Utilized 
Sites  Remedial  Action  Program 
(FUSRAP).  In  December  1989,  the  U.S. 
Department  of  Energy  (DOE)  published 
a  Notice  of  Intent  to  complete  a 
Remedial  Investigation/Feasibility 
Study-Environmental  Impact  Statement 
(RI/FS-EIS)  for  the  Tonawanda 
(Ashland  1,  2,  Seaway  D,  and  Linde) 
Site.  Since  the  issuance  of  that  notice, 
DOE  established  a  policy  in  June  1994 
of  incorporating  National 
Environmental  Policy  Act  (NEPA) 
values  into  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA) 
documentetion.  In  accordance  with  that 
policy,  likewise,  the  Corps  does  not 
intend  to  issue  a  separate 
Environmental  Impact  Statement  for  the 
Tonawanda  Site.  The  Proposed  Plan 
summarizes  the  findings  of  the 
Remedial  Investigation  and  Feasibility 
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Study  and  identifies  the  preferred 
alternative  for  Ashland  1  (including 
Seaway  Area  D)  and  Ashland  2.  The 
preferred  alternative  includes;  Complete 
Excavation  with  Offsite  Oisposal  of 
radioactively  contaminated  materials 
that  exceed  the  40  picocurie  per  gram 
Thohum-230  guideline.  The 
Administrative  Record  file  was 
established  to  support  the  Remedial 
Investigation  and  Feasibility  Study  at 
Ashland  1  and  Ashland  2.  The 
Administrative  Record  is  a  compendium 
of  documentation  that  is  compiled 
progressively  throughout  the  decision- 
making  process.  The  file  contains 
documentation  that  will  be  relied  upon 
in  issuing  a  Record  of  Decision  for 
Ashland  1  and  Ashland  2.  This  notice 
establishes  a  60-day  public  comment 
period  for  the  Proposed  Plan  for 
Ashland  1  and  Ashland  2,  beginning 
November  10,  1997  and  lasting  through 
January  9, 1998.  Written  comments  will 
be  accepted  anytime  during  this 
comment  p>eriod  and  both  oral  and 
written  comments  will  be  accepted  at  a 
public  meeting,  which  is  scheduled  to 
be  held  7  to  9  p.m.  on  December  17, 
1997.  at  the  Phillip  Sheridan  Building, 
3200  Elmwood  Avenue,  Kenmore,  NY. 
FOR  RjfrmeR  mfommation  contact: 
Copies  of  the  Proposed  Plan  and  further 
information  may  be  requested  from:  U.S. 
Corps  of  Engineers.  FUSRAP  Public 
Information  Center,  70  Pearce  Avenue, 
Tonawanda,  NY  14150,  Telephone  (716) 
871-9660,  ATTN:  Ms.  Sarah  Snyder. 
Hours  are  8:00  a.m.  to  5:00  p.m., 
Monday  through  Thursday,  and  9:00 
a.m.  to  noon  on  Friday. 
SUPP1.EMENTARY  INFORMATION:  Written 
comments  will  be  accepted  if 
postmarked  by  January  8  at  the 
following  address:  U.S.  Army  Corps  of 
Engineers,  FUSRAP  Public  Information 
Center,  70  Pearce  Avenue,  Tonawanda, 
NY  14150,  ATTN:  Ms.  Sarah  Snyder. 
Gragoiy  D.  Showattar. 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-31035  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy,  DoD 

Notice  of  PuMic  Hearing  for  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Outfall  Replacamant  for 
Wastewater  Treatment  Plant  at  Fort 
Kamehameha,  Pearl  Hartjor,  Oahu, 
Hawaii 

SUftaHARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969.  as  implemented  by 
the  Council  on  Environmental  Qxiality 


regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  (Navy)  has 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
DEIS  for  the  outfall  replacement  for 
Wastewater  Treatment  Plant  at  Fort 
Kamelrameha,  Pearl  Harbor.  Oahu. 
Hawaii. 

The  Navy  proposes  to  construct  a  new 
concrete  pipeline,  2.4  miles  long  and  42 
inches  in  diameter,  into  open  coastal 
waters  to  replace  the  existing  outfall  for 
efQuent  discharge  from  the  Public 
Works  Center,  Pearl  Harbor  Wastewater 
Treatment  Plant  (WWTP).  The  present 
outfiall  discharges  into  the  Pearl  Hartrar 
Estuary,  which  is  classified  Water 
Quality  Limited  Segment  (WQLS)  by  the 
State  of  Hawaii.  The  classification  limits 
the  discharge  of  municipal  and 
industrial  wastewater  effluents.  The 
proposed  action  is  needed  to  eliminate 
the  discharge  to  the  WQLS  and 
associated  fiiture  permit  limitations  and 
violations. 

A  Notice  of  Intent  (NOI)  to  prepare 
the  DEIS  was  published  in  the  Federal 
Register  on  September  11, 1996.  Two 
public  scoping  meetings  were  held  on 
Oahu:  (1)  Honolulu:  October  1,  1996, 
7:00  p.m.  to  10:(X)  p.m.,  Washington 
Intermediate  School,  1633  South  King 
Street  and  (2)  Pearl  Harbor;  October  2, 
1996,  7:00  p.m.  to  10:00  p.m..  Makalapa 
Elementary  School,  4435  Salt  Lake 
Boulevard. 

The  DEIS  analyzes  reasonable 
alternatives  to  the  proposed  action,  such 
as  upland  disposal  of  treated  effluent  by 
subsurface  injection,  reclamation  of 
effluent  for  reuse,  and  "no  action" 
alternative.  Based  on  analysis  of  the 
alternatives,  the  proposed  action  with 
appropriate  mitigation  has  been 
presented  to  be  the  environmentally 
preferred  alternative. 

No  decision  on  the  proposed  action 
will  be  made  until  the  NEPA  process 
has  been  completed. 

The  DEIS  has  been  distributed  to 
various  federal,  state  and  local  agencies, 
local  groups,  elected  officials,  special 
interest  groups  and  individuals.  The 
DEIS  is  also  available  for  review  at  local 
libraries  as  follows:  Hawaii  State  Main 
Library,  Salt  Lake  Moanalua  Public 
Library,  Aiea  Public  Library,  Pearl  City 
Public  Library  and  Ewa  Beach  Public 
School  Library,  all  of  which  are  situated 
in  the  vicinity  of  Pearl  Harbor. 
ADDRESSES:  The  Navy  will  conduct  a 
public  bearing  to  receive  oral  and 
written  comments  concerning  the  DEIS 
on  Wednesday,  IDecember  17, 1997. 
firom  7:00  p.m.  to  10:00  p.m.,  at  the 
Radford  High  School  Cafeteria.  4361 
Salt  Lake  Boulevard,  Honolulu. 

A  brief  presentation  will  precede  a 
request  for  public  information  and 


comments.  Navy  representatives  will  be 
available  at  the  hearing  to  receive 
information  and  comments  from 
agencies  and  the  public  regarding  issues 
of  concern.  Federal,  state  and  local 
agencies  and  interested  individuals  are 
invited  to  be  present  or  represented  at 
the  hearing.  Oral  comments  will  be 
heard  and  transcribed  by  a 
stenographer.  To  assure  acctiracy  of  the 
record,  all  comments  should  be 
submitted  in  writing.  Both  oral  and 
written  statements  will  become  part  of 
the  public  record  for  this  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  summarized  at  the  public  hearing 
and  submitted  in  writing  either  at  the 
hearing  or  mailed  to  the  address  below. 
FOR  FURTHER  MFORMATNM  CONTACT: 
Please  provide  written  comments  by 
January  9,  1998,  to  Mr.  Gary  Kasaoka, 
Code  231GK,  Pacific  Division,  Naval 
Facilities  Engineering  Command,  Pearl 
Harbor.  Hawaii  96860-7300,  telephone 
(808)  471-9338,  fax  (808)  474-5909,  or 
e-mail  address: 
gkasaoka0efdpac.navfoc.navy.mil. 

Dated:  November  21, 1997. 
MichMl  I.  Quina, 

LCDR,  JAGC.  USN,  Alternate  Federal  Register 
Liaison  Ofpcer. 

[FR  Doc.  97-31094  Filed  11-2S-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collaction  Requests 

AGBICY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
re^quest. 

NUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
26,  1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  prop>osed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  JFriday. 
SUPPLEMENTARY  rNFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Eoucation  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  November  20, 1997. 
Gleria  Parkar, 

Deputy  Chief  Information  Officer,  Office  of 
the  Qiief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  of  Review:  Revision. 

Title:  Longitudinal  Evaluation  of 
School  Change  and  Performance 
(LESCP). 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  13,690. 

Burden  Hours:  45,901. 
Abstract:  The  LESCP  is  being 
conducted  in  response  to  the  legislative 
requirement  in  P.L.  103-382,  Section 
1501  to  assess  the  implementation  of 
Title  I  and  related  education  reforms. 
"Hie  information  will  be  used  to 
examine  changes — over  a  3-year 
period — that  are  occurring  in  schools 
and  classrooms.  Teacher  and  teacher 
aids  will  complete  a  mail  survey,  and 
district  Title  I  administrators,  school- 
based  staff,  and  parents. will  be 
interviewed  during  on-site  field  work. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Local  Implementation  of  Federal 
Programs. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,176. 
Burden  Hours:  3,176. 

Abstract:  The  Department  of 
Education  is  charged  with  evaluating 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  and  other  elementary  and 
secondary  education  legislation  enacted 
by  the  lG3rd  Congress.  This  stiidy  will 
collect  information  on  the  operations 
and  effects  at  the  district  level  of 
legislative  provisions  and  federal 
assistance,  in  the  context  of  state 
education  reform  efforts.  Findings  will 
be  used  in  reporting  to  Congress  and 
improving  information  dissemination. 
Respondents  are  local  superintendents, 
directors  of  federal  programs,  directors 
of  research  and  assessment,  and  school 
principals. 

(FRDoc.  97-30974  Filed  11-25-97;  8:45  am) 
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DEPARTMENT  OF  EOOCATIOIf 

Submission  for  OMB  Review; 
wOiwnent  Re^ueer 

AQCWCY:  IDepartment  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Deputy  C3iief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  26, 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 


Attention;  Dan  Chenok.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Stieet,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3. 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individueds  who  use  a 
telecommimications  device  for  the  deef 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMBITARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or. 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defsat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  (^ligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Qfficer,  publishes  this 
notice  containing  proposed  information 
collection  reque^  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following;  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for.  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
buiden.  OMB  invites  public  comment  at 
the  address  "specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  November  20, 1997. 
Gk^  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  Information  Officer. 

Office  of  Elemratary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Applications  for  Assistance 
(sections  8002  and  8003)  and  State 
Certification  Requests  (section  8009) — 
Impact  Aid. 

Frequency:  Annually. 
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Affected  Public:  Individuals  or 
households;  Federal  Government;  State, 
Local  or  Tribal  Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  925,696. 
Burden  Hours:  943,318. 

Abstract:  A  local  educational  agency 
must  submit  an  application  to  the 
Department  to  receive  Impact  Aid 
payments  under  sections  8002  or  8003 
of  the  Elementary  and  Secondary 
Education  Act  (ESEA),  and  a  State 
requesting  certification  under  section 
8009  of  the  ESEA  must  submit  data  for 
the  Secretary  to  determine  whether  the 
State  has  a  qualiSed  equalization  plan 
and  may  take  Impact  Aid  payments  into 
consideration  In  allocating  State  aid. 

|FR  Doc.  97-30975  Filed  11-25-97:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Pra«id«nt'8  Board  of  Advisors  on 
Historically  Black  Colleges  and 
UnivwrsitiM;  Itoating 

agency:  President's  Board  of  Advisors 
on  Historically  Black  Colleges  and 
Universities,  Department  of  Education. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  the  meeting  of 
the  President's  Board  of  Advisors  on 
Historically  Black  Colleges  and 
Universities.  This  notice  also  describes 
the  functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TIME:  December  18,  1997  from 
9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Qty  Centre  Hotel  located 
at  1143  New  Hampshire  Avenue,  NW, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sterling  Henry,  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW,  the  Portals  Building,  Suite  60S, 
Washington,  DC  20202-5120. 
Telephone:  (202)  70a-8667. 
SUPRtEMENTARY  WFOfMATION:  The 
President's  Board  of  Advisors  an 
Historically  Black  Colleges  and 
Universities  was  established  undsr 
Executive  Order  12876  of  November  1. 
1993.  The  Board  is  established  to  advise 
on  the  financial  stability  of  Historically 
Black  Colleges  and  Universities,  to  issue 
an  annual  report  to  the  President  on 
HBCU  participation  in  Federal 
programs,  and  to  advise  the  Secretary  of 


Education  on  increasing  the  private 
sector  role  in  strengthening  HBCUs. 

The  meeting  of  the  Board  is  open  to 
the  public.  The  meeting  will  be 
primarily  devoted  to  the  discussion  of 
challenges  facing  historically  black 
colleges  and  universities. 

Records  are  kept  of  all  Board 
procedures,  and  are  available  for  public 
inspection  at  the  White  House  Initiative 
on  Historically  Black  Colleges  and 
Universities  located  at  1250  Maryland 
Avenue,  S.W.,  The  Portals  Building. 
Suite  605,  Washington,  DC,  20202,  from 
the  hoiirs  of  8:30  a.m.  to  5:00  p.m. 

Dated:  Novemtwr  19. 1997. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  97-31043  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Statement  on 
the  Disposal  of  the  S3G  and  DIG 
Prototype  Reactor  Plants 

AQBUCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Naval  Reactors  (Naval 
Reactors)  has  published  the  Final 
Environmental  Impact  Statement  on  the 
Disposal  of  the  S3G  and  DIG  Prototype 
Reactor  Plants.  The  Final  Environmental 
Impact  Statement  was  prepared  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969;  Council  on  Environmental  Quality 
regulations  implementing  NEPA  (40 
CFR  Parts  1500-1508);  and  DOE  NEPA 
Implementing  Procedures  (10  CFR  Part 
1021).  The  Final  Environmental  Impact 
Statement  and  its  supporting  references 
are  available  to  the  public  at  the 
Saratoga  Springs  Public  Library  in 
Saratoga  Springs  and  the  Schenectady 
County  Public  Library  in  Schenectady, 
New  York.  The  Final  Environmental 
Impact  Statement  is  also  available  by 
mail  upon  request. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  S3G  and  DIG  Prototype  reactor 
plants  are  located  on  the  Kesselring  Site 
near  West  Milton,  New  York, 
approximately  17  miles  north  of 
Schenectady.  The  S3G  and  DIG 
Prototype  reactor  plants  first  started 
operation  in  1958  and  1962. 
respectively,  and  served  for  more  than 
30  years  as  facilities  for  testing  reactor 
plant  components  and  equipment  and 


for  training  of  U.S.  Navy  personnel.  As 
a  result  of  the  end  of  the  Cold  War  and 
the  downsizing  of  the  I^avy.  the  S3G 
and  Dig  Prototype  reactor  plants  were 
shut  down  in  May  1991  and  March 
1996,  respectively.  Since  then,  the  S3G 
and  DIG  Prototype  reactor  plants  have 
been  defueled  and  placed  in  a  safe  and 
stable  protective  storage  condition.  The 
Kesselring  Site  will  not  be  released  for 
other  uses  in  the  foreseeable  future 
since  two  active  prototype  reactor  plants 
continue  to  operate  to  perform  training 
of  U.S.  Navy  personnel  and  testing  of 
naval  nuclear  propulsion  plant 
equipment. 

Alternatives  Qmsidered 

1.  Prompt  Dismantlement — Preferred 
Alternative 

The  Final  Environmental  Impact 
Statement  identifies  prompt 
dismantlement  as  the  preferred 
alternative.  If  selected,  this  alternative 
would  be  subject  to  the  availability  of 
appropriated  funding.  This  alternative 
would  involve  the  prompt 
dismantlement  of  the  S3G  and  DIG 
Prototype  reactor  plants.  All  S3G  and 
DIG  Prototype  reactor  plant  systems, 
components  and  structures  would  be 
removed  from  the  Kesselring  Site.  To 
the  extent  practicable,  the  resulting  low- 
level  radioactive  metals  would  be 
recycled  at  existing  commercial 
facilities.  The  remaining  low-level 
radioactive  waste  would  be  disposed  of 
at  the  DOE  Savannah  River  Site  in 
South  Carolina.  The  Savannah  River 
Site  currently  receives  low-level 
radioactive  waste  from  Naval  Reactors' 
sites  in  the  eastern  United  States.  Both 
the  volume  and  radioactive  content  of 
the  S3G  and  DIG  Prototype  reactor 
plant  low-level  waste  fall  within  the 
projections  of  Naval  Reactors'  waste 
provided  to  the  Savannah  River  Site, 
which  are  included  in  the  Savannah 
River  Site  Waste  Management  Final 
Environmental  Impact  Statement,  dated 
July  1995.  For  the  purposes  of  providing 
an  upp>er  bound  in  transportation 
related  risk  analyses,  transportation  of 
low-level  radioactive  waste  to  the 
Hanford  Site  in  Washington  State  is  also 
evaluated.  There  are  no  current  plans  to 
ship  low-level  radioactive  wastes  from 
S3C  and  DIG  Prototype  reactor  plant 
dismantlement  activities  to  the  Hanford 
Site.  In  the  event  that  shipment  of  these 
wastes  to  Hanford  Site  becomes 
necessary,  waste  disposal  plans  and 
activities  would  comply  with  all 
applicable  State  and  Federal  statutes 
and  regulations. 
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2.  Deferred  Dismantlement 

The  deferred  dismantlement 
alternative  would  involve  keeping  the 
defueled  S3G  and  DIG  Prototype  reactor 
plants  in  protective  storage  for  30  years 
before  dismantlement.  Deferring 
dismantlement  for  30  years  would  allow 
nearly  all  of  the  cobalt-60  radioactivity 
to  decay.  Nearly  all  of  the  gamma 
radiation  within  the  reactor  plant  comes 
fixjm  cobalt-60.  The  very  small  amoimt 
of  longer-lived  radioisotopes,  such  as 
nickel-59.  would  remain  and  would 
have  to  be  addressed  during 
dismantlement. 

3.  No  Action 

The  no  action  alternative  would 
involve  keeping  the  defueled  S3G  and 
Dig  Prototype  reactor  plants  in 
protective  storage  indefinitely.  Since 
there  is  some  residual  radioactivity  with 
long  half-lives,  such  as  nickel-59,  in  the 
defueled  reactor  plant,  this  alternative 
would  leave  some  radioactivity  at  the 
Kesselring  Site  indefinitely. 

4.  Other  Alternatives  Considered 

The  other  alternatives  considered 
mclude  permanent  on-site  disposal. 
Such  on-site  disposal  could  involve 
building  an  entombment  structure  over 
the  S3G  and  DIG  Prototype  reactor 
plants  or  developing  a  helow-ground 
disposal  area  at  the  Kesselring  Site. 
Another  alternative  would  be  to  remove 
the  S3G  and  DIG  Prototype  reactor 
plants  as  two  large  reactor  compartment 
packages  for  o%ite  disposal.  Each  of 
these  alternatives  was  considered  but 
eliminated  from  detailed  analysis. 

Public  Comments  on  the  Draft 
Environmental  Impact  Statement 

Naval  Reactors  held  a  public  hearing 
with  two  sessions  on  the  Draft 
Environmental  Impact  Statement  in 
Mihon,  New  York  on  August  13, 1997. 
Comments  from  14  individuals  and 
agencies  were  received  in  either  oral  or 
written  statements  at  the  hearing  or  in 
comment  letters.  Approximately  one- 
third  of  the  commenters  expressed  a 
preference  for  the  preferred  alternative, 
prompt  dismantlement.  Two 
commenters  favored  the  deferred 
dismantlement  alternative  and  the 
remaining  commenters  expressed  no 
specific  preference  for  any  of  the 
alternatives.  Public  comments  resulted 
in  only  minor  clarifications  in  the  Final 
Environmental  Impact  Statement.  Based 
on  U.S.  Environmental  Protection 
Agency  (EPA)  review  of  the  Draft 
Environmental  hnpact  Statement,  EPA 
rated  the  proposed  project  as  "LO" 
(Lack  of  Objection).  All  of  the  comments 
and  Naval  Reactors"  responses  are 


included  in  an  appendix  to  the  Final 
Environmental  Impact  Statement. 

PrefiBired  Alternative 

Naval  Reactors  has  identified  the 
prompt  dismantlement  alternative  as  the 
preferred  alternative  since  it  is 
consistent  with  the  Naval  Reactors' 
record  of  managing  waste  efficiently  and 
minimizing  its  generation.  Prompt 
dismantlement  would  allow  Naval 
Reactors  to  utilize  an  experienced  work 
force  that  is  presently  located  at  the 
Kesselring  Site.  Prompt  dismantlement 
could  be  accomplished  safely, 
economically,  and  with  a  high  degree  of 
certainty  that  the  environmental 
impacts  would  be  small. 

Availability  of  Copies  of  the  Final 
Environmental  Impact  Statement 

The  Final  Environmental  Impact 
Statement  has  been  distributed  to 
interested  Federal,  State,  and  local 
agencies,  and  to  individuals  who  have 
expressed  interest.  Copies  of  the  Final 
Environmental  Impact  Statement  and  its 
supporting  references  are  available  for 
review  at  the  Saratoga  Springs  Public 
Library  at  49  Henry  Street,  Saratoga 
Springs.  NY  12866.  and  at  the 
Schenectady  County  Public  Library  at 
99  Clinton  Street.  Schenectady,  NY 
12301.  Requests  for  copies  of  the  Final 
Environmental  Impact  Statement  should 
be  directed  to  Mr.  A.  S.  Baitinger,  Chief 
West  Milton  Field  Office,  Office  of 
Naval  Reactors,  U.S.  Department  of 
Energy,  P.O.  Box  1069.  Schenectady,  NY 
12301;  telephone  (518)  884-1234. 

Issued  at  Arlington,  VA  this  18th  day  of 
November  1997. 

F.  L.  Bowman, 

Admiral.  U.S.  Navy  Director,  Naval  Nuclear 
Propulsion  Program. 

IFR  Doc.  97-31073  Piled  11-25-97;  8:45  am] 

BILUNQ  cooc  Ma»41-^ 


DEPARTMENT  OF  BIERGY 

Federal  Energy  Regulatory 
Commission 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 
(FERC-511) 

November  21, 1997. 

AGENCY:  Federal  Eneiigy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 


SUMMARY:  The  Federal  Energy 
Regulatoiy  Commission  (Commission) 
has  submitted  the  energy  information 


collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Co>nmission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  August 
21. 1997  (62  FR  44462)  and  has  made 
this  notation  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  December  26. 
1997. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  726  Jackson 
Place.  N.W.,  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Division  of  Information 
Services,  Attention:  Mr.  Michael  Millw. 
888  First  Stiwt  N,E.,  Washington.  D.C. 
20426. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
mmiller#ferc.fed.u8. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
511  "Application  for  Transfer  of 
License." 

2.  Sponsor:  Federal  Energy  Regixlatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0069. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  ciirrent  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  no  change  to  the  reporting  burden. 
These  are  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  The  information  reported  under 
Commission  identifier  FERC-511  is 
filed  in  accordance  with  Sections  4(e), 
and  8(FPA).  Section  4(e)  of  the  FPA 
authorizes  the  Commission  to  issue 
licenses  for  construction,  operation  and 
maintenance  of  dams,  water  conduits. 
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reservoirs,  and  transmission  lines  or 
other  facilities  necessary  for  the 
development,  transmission  and 
utilization  of  power  from  bodies  of 
water  Congress  has  jurisdiction  over. 
Section  8  of  the  FPA  provides  that  the 
voluntary  transfer  of  any  license  can 
only  be  made  with  the  written  approval 
of  the  Commission.  Any  successor  to  the 
licensee  may  assign  the  rights  of  the 
original  licensee,  but  is  subject  to  all  of 
the  conditions  of  the  license.  The 
information  is  collected  in  the  form  of 
a  written  application  for  transfer  of  a 
license,  executed  jointly  by  the  parties 
to  the  proposed  transfer.  It  is  used  by 
the  Commission  staff  to  determine  the 
qualifications  of  the  proposed  transferee 
to  hold  the  license,  and  to  prepare  the 
transfer  of  the  license  order.  Respondent 
Description:  The  respondent  universe 
currently  comprises  on  average,  23 
applicants  for  transfer  of  a  hydro 
electric  license. 

6.  Estimated  Burden:  920  total  burden 
hours,  23  respondents,  1  response 
annually,  40  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to  * 
Respondents:  920  hours  +  2.087  hours 
per  year  x  $110,000  per  year  =  $48,491. 

Statatory  Authority:  Sections  4(e).  8  of  the 
Federal  Power  Act  (FPA).  16  U.S.C  791a  et 
seq. 

Uia  D.  Cashell. 

Sec/vftiiy. 

(FR  Doc.  97-31066  Filed  11-25-97;  8:45  am] 

■LUNO  oooc  triT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadarai  Enargy  Ragutatory 
Commiaalon 

Infofmation  CoWacHon  Submittad  for 
Raviaw  and  Raquaat  for  Commanta 
(FERC-615) 

^k>vember  21. 1997. 

AQBCY:  Federal  Energy  Regulatory 

Commission. 

DCVOtt:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 


comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  August 
21.  1997  (62  FR  44463)  and  has  made 
this  notation  in  its  submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  December  26, 
1997 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer.  726  Jackson 
Place,  N.W.,  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission.  Division  of  Iiiformation 
Services,  Attention:  Mr.  Michael  Miller, 
888  First  Street  N  JL.  Washington.  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873.  and  by  e-mail  at 
mmi  ller@ferc.  fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information:  FBRC- 
515  "Hydropower  License-IDeclaration 
of  Intention." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  OMB  No.  1902-0079. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  There 
is  an  increase  in  the  reporting  burden 
due  to  an  increase  in  the  number  of 
applicants  who  intend  to  undertake 
hydroelectric  projects.  These  are 
mandatory  collection  requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Federal  Power  Act 
(FPA).  The  information  reported  under 
commission  identifier  FERC-515  is  filed 
in  accordance  with  Sections  23(b)  of  the 
FPA.  Section  23(b)  of  the  FPA 
authorizes  the  Commission  to  make  a 
determination  as  to  whether  it  has 
jurisdiction  over  a  proposed 
hydroelectric  project.  Section  23(b)  also 
requires  that  any  person  intending  to 
construct  project  works  on  a  navigable 
commerce  clause  water  must  file  a 
declaration  of  their  intention  to  do  so 
with  the  Commission.  If  the 
Conunission  finds  the  proposed  project 


will  have  an  impact  on  "interstate  or 
foreign  commerce",  then  the  person 
intending  to  construct  the  project  must 
obtain  a  Commission  license  or 
exemption  before  starting  constructions. 
Such  sites  are  generally  on  streams 
defined  as  U.S.  navigation  waters,  and 
over  which  the  Commission  has 
jurisdiction  under  its  authority  to 
regulate  foreign  and  interstate 
commerce.  The  information  is  collected 
in  the  form  of  a  written  application, 
declaring  the  applicant's  intent  and 
used  by  Commission  staff  to  research 
the  jurisdictional  aspects  of  the  pro)ect 
This  research  includes  examining  maps 
and  land  owqiership  records  to 
established  whether  or  not  there  is 
Federal  jurisdiction  over  the  lands  and 
watera  affected  by  the  project.  A  finding 
of  non-jurisdiction  by  the  Conunission 
eliminates  a  substantial  paperwork 
burden  for  an  applicant  who  might 
otherwise  have  to  file  a  license  or 
exemption  application. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  10  applicants  for 
a  declaration  of  intention  ("DI"). 

6.  Estimated  Burden:  800  total  burden 
hours.  10  respondents,  1  response 
annually.  80  houre  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  800  hours  -i-  2.087  hours 
per  year  x  $110,000  per  year  s  $42,166. 
average  cost  per  respondent  =  $4,216. 

Stirtutory  Authority:  Sections  23(b).  of  the 
Federal  Power  Act  (FPA).  16  U.S.C.  817. 
Lais  D.  CasheU. 

Secretary. 

[FR  Doc.  97-31067  Filed  11-25-97;  8:45  am) 

■tUJNQ  coos  t717-ei-H 


DEPARTMENT  OF  ENERGY 

Fadaral  Enaryy  Ragullory 
Commteaion 

[Docket  Na  RP96-190-011] 

Cotorado  Intaratata  Qaa  Company; 
Notlca  of  Tarm  CompNanoa  HHng 

November  20, 1997. 

Take  notice  that  on  November  17. 
1997,  Colorado  Interstate  Gas  Company 
(QG),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Firet  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
October  1, 1997  and  November  1. 1997, 
as  applicable. 

QG  states  that  on  March  29. 1996.  in 
Docket  No.  RP96-190-000.  it  filed  to 
implement  a  general  rate  increase 
applicable  to  its  transportation  and 
storage  services.  Intensive  settlement 


discussions  resulted  in  QG  filing  on 
August  27, 1997,  an  Offer  of  Settlement 
(August  27  Settlement)  which  was 
supported  or  unopposed  by  all  p>arties  to 
the  proceeding.  QG  states  it  included 
pro  forma  tariff  sheets  as  part  of  the 
August  27  Settiement.  An  order  issued 
on  October  16, 1997,  in  Docket  No. 
RP96-190-009  approving  the  August  27 
Settlement  as  a  fair  and  reasonable 
resolution  of  the  issues  in  the 
proceedine. 

QG  further  states  that  Section  2.10  of 
the  August  27  Settiement  provides  for  a 
filing  to  implement  the  terms  of  the 
August  27  Settiement  on  an  interim 
basis  pending  Commission  approval  of 
the  August  27  Settlement.  On 
September  16, 1997,  QG  filed  tariff 
sheets  to  implement  the  August  27 
Settiement  on  a  interim  basis.  The  tariff 
sheets  that  accompanied  the  interim 
filing  were  the  same  as  the  pro  forma 
tariff  sheets  filed  in  the  August  27 
Settlement  except  they  were  filed  as 
actual  tariff  sheets  and  on  each  of  the 
filed  tariff  sheets  there  was  a  paragraph 
that  would  allow  reinstatement  of  the 
superseded  tariff  sheet  if  the  August  27 
Settiement  did  not  become  effiective. 

QG  states  it  is  filing  to  remove  this 
paragraph  fivm  its  tariff  slwets  as  it  is 
no  longer  necessary, 

QG  states  it  filed  on  October  1, 1997, 
in  Docket  No.  RP97-63-006,  Sixth 
Revised  Sheet  No.  233,  Second  Revised 
Sheet  No.  233A,  Fifth  Revised  Sheet  No. 
234,  Second  Revised  Sheet  No.  234A 
and  Fourth  Revised  Sheet  No.  301.  All 
these  sheets  were  filed  with  the  August 
27  Settiement  with  the  Section  2.10 
paragraph  included.  QG  is  filing 
substitute  tariff  sheets  to  remove  this 
paragraph  from  both  the  interim  tariff 
sheets  and  the  RP97-63-006  tariff 
sheets. 

Further,  in  Docket  No.  RP97-63-006 
QG  states  it  incorrectiy  filed  First 
Revised  Sheet  No.  281B.  First  Revised 
Sheet  No.  281C  and  Original  Sheet  No. 
281D.  QG  is  filing  here  to  correct  tills 
pagination  error.  These  sheets  should 
have  been  filed  in  Docket  No.  RP97-63- 
006  as  Second  Revised  Sheet  No.  281B. 
Second  Revised  Sheet  No.  281C  and 
First  Revised  Sheet  No.  281D.  QG  is 
also  filing  Original  Sheet  No.  234D. 
which  is  the  "No  Notice  and  Firm 
Storage  Service  Reservoir  Inventory 
Limit",  which  was  inadvertentiy 
omitted  whan  filing  tariff  sheets  for 
Docket  No.  RP97-63-006.  QG  states  it 
has  also  reinstated  nomination  language 
referring  to  HUB  Nominaticms  on 
Second  Revised  Sheet  No.  281B. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  vtrith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  N.E.,  Washington,  DC 


20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protest  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoitaCaiiMU. 
Secretary. 

[FR  Doc  97-31006  Piled  11-25-97;  8:45  am] 
HLUNa  ooM  •nr-oi-M 


DEPARTMENT  OF  ENERGY 
Fadaral  Enargy  Ragulalory 


[DoetaM  Na  CP96-a7-000| 

CohiwMa  Qaa  Tranamtaaton 
Corporation;  Notlca  of  Raquaat  Undar 
BlankatAuthorliation 

Novnnber  20. 1997. 

Take  notice  that  on  November  12. 
1997.  Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCoride  Avenue.  S.E..  Charleston, 
West  Virginia  25314-1599.  filed  in 
Docket  No.  CP98-87-000  a  request 
pursuant  to  Sections  157.209  and 
157.216  of  the  QHnmission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.216)  for 
authorization  to  abajddon  by  retirement 
approximately  1.1  miles  of  8-inch 
pipeline  located  in  Hancock  Coimty, 
West  Virginia,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  mora  fiilly  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Colimibia  proposes  to  abandon  a 
section  of  lateral  transmissicm  Line  306 
consisting  of  approximately  1.1  miles  of 
8-inch  pipeline  and  appurtenances  in 
Hancodc  County.  Columbia  was 
authorized  to  own  and  operate  the 
facilities  profHMed  for  anuidonment  in 
Docket  No.  CP71-132  and  Columbia  has 
stated  that  there  are  no  points  of 
delivery  from  this  Line  306  section. 
According  to  Colimibia,  the  Line  306 
section  for  which  abandonment 
authority  is  requested  is  anruncoated, 
)bw  pressure  pipeline  in  need  of 
replacement  and  cathodic  protection 
due  to  its  deteriorating  ccmdition.  The 
proposed  abandonment  will  avoid  both 
annual  operation  and  maintenance 
expenses  as  well  as  the  costs  of  futiue 


pipeline  replacement.  Columbia  states 
that  these  predictable  and  certain 
savings  make  the  abandonment  of  this 
section  of  Line  306  the  most  practical 
and  least  costly  alternative  to  Columbia 
without  impacting  Columbia's  ability  to 
render  service. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  U  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effiactive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
theNatviralGasAct 
Lois  D.  CacfariL 
SecrstQiy. 

[FR  Doc  97-31001  Filed  11-25-47;  8:45  am) 
laxMO  OOM  snT-at-w 


DEPARTM&IT  OF  ENERGY 

Fadaral  Enargy  Regulatory. 
Commiaalon 

(Doekst  Na  CP9S-91-0«q 

Florida  Qaa  Tranamlaalon  Company; 
NoUoa  of  Raquaat  Undar  Biankot 
Authorization 

November  20, 1997. 

Take  notice  that  on  November  14, 
1997,  Florida  Gas  Transmission 
Company  (FGT).  1400  Smitii  Street,  P.O. 
Box  1188,  Houston.  Texas  77251-1188, 
filed  in  Docket  No.  CP98-91-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  tmder  tbe  Natural  Gas  Act 
(18  CFR  157.205  and  18  CFR  157.212) 
for  authorization  to  construct,  own.  and 
operate  a  lateral  and  a  new  meter  station 
in  Pasco  County,  Florida,  under  FGTs 
blanket  certificate  issued  in  Docket  No. 
CP82-553-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

ImGT  proposes  to  construct  a  new 
meter  station  to  serve  Florida  Power 
Corporation  (FPC)  at  the  FPC  Anmclote 
Plant  and  a  new  lateral  to  extend  from 
FGT's  30-inch  West  leg  to  the  FPC 
Anclote  Plant.  The  meter  station  is 
expected  to  accommodate  the  currait 
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and  future  anticipated  volumes  of  up  to 
100.000  MMBtu  per  day  of  natural  gas. 
FGT  estimates  the  cost  of  the 
construction  of  the  proposed  lateral  at 
$13,363,000,  of  which  amount  FGT 
would  not  be  reimbursed,  and  the 
construction  cost  related  to  the  meter 
station  to  be  $465,000,  of  which  FGT 
would  be  reimbursed,  exclusive  of  tax 
gross  up. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediual  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  a  CMhril, 
Secretary. 

(FR  Doc.  97-31602  Filed  11-2S-97:  8:45  ami 
•nr-M-M 


OCPAimiENT  OF  ENERGY 


[Docket  No.  CP86-221-09771 

FfONlWf  QBS  SCOCBQO  COfHpUHf,  NOtMC 


Noveraber  20, 1997. 

Take  notice  that  on  Nkivembra  14, 
1997,  FroBtier  Gas  Storage  Company 
(Frontiw),  c/o  Reid  k  Priest,  N4arket 
Square,  701  Pennsylvania  Ave.,  N.W., 
Suite  800.  Washington,  D.C.  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13, 1985,  Order 
in  Docket  No.  CP82-487-000,  et  al.. 
submitted  an  executed  Service 
Agreement  under  rate  Schedule  LVS-1 
providing  for  the  possible  sale  of  up  to 
a  daily  quantity  of  50.000  MMBtu,  not 
to  exceed  2,000.000  MMBtu  of 
Frontier's  gas  storage  inventory  on  an 
"as  metered"  basis  to  Rainbow  Gas 
Company,  for  term  ending  December  31 , 
1998. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13, 1985,  Order.  Frontier  is 
"authorized  to  commerce  the  sale  of  its 
inventory  under  such  an  executed 


service  agreement  fourteen  days  after 
filing  the  agreement  with  the 
Commission,  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal    . 
Energy  Regulatory  Commission  (888 
First  Street  N.E..  Washington,  D.C. 
20426)  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedures,  18  CFR  385.214  or  18  CFR 
385.211.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CmkM. 
Secretary. 

(FR  Doc.  97-30998  Filed  11-25-97;  8:45  ami 
MJJNQ  COOC  SriT-SI-M 


DEPARTMENT  OF  ENERGY 

roioral  Enorpy  Rofulrtocy 
Commission 

(Dodwl  No.  CM6-221-<Mq 

Frontier  Gas  Storsgo  Company;  Notice 
of  Sale  Pursyant  MSeMement 


November  20, 1997. 

Take  notice  that  on  November  14. 
1997,  Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  N.W., 
Suite  800,  Washington,  D.C.  20004,  in 
compliance  with  provisions  of  the 
Commission's  February  13,  1985,  Order 
in  Docket  No.  CP82-487-000,  et  al.. 
submitted  an  executed  Service 
Agreement  under  Rate  Schedule  LVS-1 
providing  for  the  p>ossible  sale  of 
1.000,000  MMBtu  of  Frontier's  gas 
storage  inventory  on  an  "in  place"  basis 
to  Rainbow  Gas  Company. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13, 1985,  Order,  Frontier  is 
"authorized  to  consimimate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20  . 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 


resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
filing  should,  within  10  days  of  the 
publication  of  such  notice  in  the 
Federal  Register,  file  with  the  Federal 
Energy  Regulatory  Commission  (888 
First  Street  N.E.,  Washington,  D.C. 
20426)  a  motion  to  intervene  or  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  or  18  CFR 
385.211.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-30999  Filed  11-25-07;  8:45  am] 
BUJJNO  CODE  CTIT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Enopfy  Reguialory 
Commieelon 

[Docket  No.  flP07-157-4M| 

Gaa  Transport,  Inc.;  Notice  of 
voinpiience  rimi^ 

November  20.  1997. 

Take  notice  that  on  November  17, 
1997,  Gas  Transport,  Inc.  (GTI)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  substitute  tariff  sheets: 

Effective  November  1,  1993 

Sub.  Original  Sheet  No.  126 
2nd  Sub.  Original  Sheet  No.  150 
Sub.  Original  Sheet  No.  203 
Sub.  Original  Sheet  No.  200 
Sub.  Original  Sheet  No.  213 
Sub.  Original  Sheet  No.  210 

Effective  June  1, 1997 

2Bd  Sub.  First  Revised  Sheet  No.  195 

GTI  is  filing  2nd  Sub.  First  Revised 
Sheet  No.  195  to  comply  with  the 
condition  in  the  letter  order  issued  by 
the  Commission  on  October  31, 1997. 
requiring  GTI  to  revise  its 
Interconnection  Agreement  to  limit  the 
scope  of  the  terms  to  the  Operator's 
obligation  with  respect  to  material 
changes  in  compressor  operations  that 
may  affect  delivery  conditions  at  a 
receipt  point 

GTI  is  filing  the  remaining  tariff 
sheets  to  correct  minor  wording  errors 
identified  in  the  Commission's  letter 
ordlr. 
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GTI  states  that  copies  of  this  filing 
were  served  upon  its  jurisdictional 
customers  and  the  Regulatory 
Commissions  of  the  states  of  Ohio  and 
,    West  Virginia. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C, 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-31008  Filed  11-25-97;  8:45  am] 
MLUNQ  COOC  srir-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proioet  No.  2674-OOS,  VermonQ 

Green  Mountain  Power  Company; 
Notice  of  Intent  To  Conduct  Public 
Scoping  Meetings  and  Site  Visit 

November  20. 1997. 

The  Federal  Energy  Regulatory 
Commission  (Commission  or  FERC) 
received  an  application  from  the  Green 
Mountain  Power  Company  (Green 
Motmtain  or  Applicant)  to  relicense  the 
Vergennes  HychtMlectric  Project  No. 
2674-003.The  2.4-megawatt  project  is 
located  on  Otter  Creek  in  the  city  of 
Vergennes,  Addison  County,  Vermont. 
The  Commission  will  hold  public  and 
agency  scoping  meetings  on  December 
11,  1997,  for  preparation  of  an 
Environmental  Assessment  (EA)  under 
the  National  Environmental  Policy  Act 
(NEPA)  for  the  issuance  of  a  major 
license  for  the  project 

Scoping  Meetings 

FERC  staff  will  conduct  one  agency 
scoping  meeting  and  one  public 
meeting.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns,  while  the  public  scoping 
meeting  is  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 


should  be  analyzed  in  the  EA.  The  times 
and  locations  of  these  meetings  are  as 
follows: 

Agency  Scoping  Meeting 

Date:  Thursday,  December  11, 1997. 

Time:  From  9:00  a.m.  until  12:00  p.m. 

Place:  Vergennes  Fire  Station  Meeting 
Room. 

Address:  Green  Street,  Vergennes, 
Vermont. 

Public  Scoping  Meeting 

Date:  Thursday,  December  11, 1997. 

Time:  From  7:00  p.m.  until  10:00  p.m. 

Place:  Vergennes  Fire  Station  Meeting 
Room. 

Address:  Green  Street,  Vergennes, 
Vermont. 

To  help  focus  discussions,  we  will 
distribute  a  Scoping  Document  (SDl) 
outlining  the  subject  areas  to  be 
addressed  at  the  meeting  to  the  parties 
on  the  Commission's  mailing  list. 
Copies  of  the  SDl  also  will  he  available 
at  the  scoping  meetings. 

SUe  Visits 

The  applicant  and  FERC  staff  will 
conduct  a  project  site  visit  beginning  at 
1:00  p.m.  on  December  10, 1997.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend.  All 
participants  should  meet  at  the  Green 
Moiutain  Power  Swvice  Center, 
adjacent  to  the  #9  Power  House  on 
Mechanic  Street  in  Vergennes,  Vermont. 
All  participants  are  responsible  for  their 
own  transportation  to  the  side.  Anyone 
with  questions  about  the  site  visit 
should  contact  Mr.  Michael  Scarzello  of 
Green  Mountain  at  802-660-5835. 

ObjectiTes 

At  the  scoping  meetings,  the  staff  will: 
(1)  summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  soUdt  fit>m  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staff's 
preliminary  views;  (4)  determine  the 
relative  depth  of  analysis  for  issues  to  be 
addressed  in  the  EA;  and  (5)  identify 
resource  issues  that  are  of  lesser 
importance,  and,  therefore,  do  not 
require  detailed  analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  project.  Individuals 
presenting  statements  at  the  meetings 
will  be  asked  to  sign  in  before  the 


meeting  starts  and  to  clearly  identify 
themselves  for  the  record.  Speaking 
time  for  attendees  at  the  meetings  will 
be  determined  before  the  meeting,  based 
on  the  number  of  persons  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426.  imtil  January 
12, 1998.  All  filings  should  contain  an 
original  and  eight  copies,  and  must 
clearly  show  at  the  top  of  the  first  page 
"Vergennes  Hydroelectric  Project.  FERC 
No.  2674-003." 

For  further  information,  please 
contact  Lee  Emery  at  (202)  219-2779. 
Lois  0.  Cashell. 
Secretary. 

(FR  Doc.  97-31003  Filed  11-25^7;  8:45  am) 
■LUNQ  oooE  tni-m-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP9e-4»-0Q0] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Report  of  Pooling  Servico 

November  20, 1997. 

Take  notice  that  on  November  14, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  its  report  of 
the  pooling  service  after  one  year  of 
operation. 

Koch  states  that  this  filing  is  being 
filed  in  compliance  mth  Section  8  of 
the  Pooling  Rate  Schedule  (PS  Rate 
Schedule).  The  Commission  required 
Koch  to  file  a  report  45  days  after  the 
first  year  of  operating  experience.  Koch 
states  that  the  pooling  service  has  been 
implemented  successfully  and  that  no 
changes  are  being  proposed  for  this 
service  at  this  time. 

Koch  states  that  copies  of  the  filing 
are  being  served  upon  each  of  its 
customers,  and  other  interested  parties. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission. 
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Washington.  D.C.  20426.  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practices  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  on  Or  before  November  28, 
1997.  Protests  will  be  considered  by  the 
Qimmission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lek  D.  Caahell. 
Secretary. 
[FR  Doc.  97-31013  Filed  11-25-97;  8:45  am] 

MLUNQ  COOK  tn7-«1-M 


DEPARTMENT  OF  ENERGY 

Fedtral  En«rgy  Regulatory 
Commission 

(Dodwt  No.  RP08-&-001] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Filing     • 

November  20. 1997. 

Take  notice  that  on  November  14. 
1997.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheet  to  be  effective 
November  1, 1997: 

Substitute  Twenty-Third  Revised  Sheet  No.  7 

MRT  states  that  this  filing  is  being 
made  to  comply  with  the  Commission's 
order  dated  October  30, 1997,  in  the 
above-referenced  docket. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  ^h  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cuhell, 
Secretary. 
IFR  Doc.  97-31011  Filed  11-25-97;  8:45  ami 

■NJJNO  COOC  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-2S3-004] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
m  FERC  Gas  Tariff 

November  20, 1997. 

Take  notice  that  on  November  18. 
1997.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Sixth  Revised 
Sheet  No.  20,  to  be  effective  December 
1. 1997. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  change  in  the 
ourently  effective  rates  applicable  to 
Rate  Schedule  DSS  to  reflect  Settlement 
factors  in  accordance  with  a  July  5, 
1996,  order  issued  in  Docket  Nos.  RP96- 
253-000  and  001. 

Natural  requested  any  waivers  which 
may  be  required  to  permit  the  tendered 
tariff  sheet  to  become  effective  on 
December  1, 1997. 

Natural  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP96- 
253. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-31007  Filed  11-25-^7;  8:45  ami 

BNXmG  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-«2-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

November  20. 1997. 

Take  notice  that  on  November  12, 
1997,  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124-1000,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP98-82-000,  pursuant  to  Sections 
157.205,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  install  and  operate  a  new  delivery 
point  authorized  in  blanket  certificate 
issued  in  Docket  No.  CP82-401-O00,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  install  and 
operate  a  new  delivery  point,  located  in 
Green  County,  Wisconsin,  which  would 
accommodate  natural  gas  deliveries  to 
Wisconsin  Gas  Company  (WGC)  to  be 
used  to  serve  a  local  residential 
customer.  Northern  states  that  the 
proposed  volumes  to  be  delivered  for 
WGC  would  be  1  MMBtu  on  a  peak  day 
and  104  MMBtu  on  an  annual  basis. 
Northern  further  states  that  the 
estimated  cost  of  constructing  the 
proposed  delivery  point  would  be 
$6,500. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA.  '■ 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-31000  Filed  11-25-97;  8:45  ami 

BILUNQ  COOE  Cn7-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-2^002] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

November  20, 1997. 

Take  notice  that  on  November  18, 
1997,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Second  Substitute  First  Revised  Sheet  No. 
211 

Northern  states  that  the  above  sheet 
addresses  Northern's  meter  provisions 
and  is  being  filed  in  compliance  with 
the  Commission's  Letter  Order  issued 
December  22, 1995,  in  Docket  No. 
RP96-2-001. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
ftegulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  garty  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-31005  Filed  11-25-97;  8:45  am] 

MLUNQ  COOE  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-S1-000] 

Pacific  Gas  Transmission  Company; 
Notl6e  of  Proposed  Change  in  FERC 
Gas  Tariff 

November  20. 1997. 

Take  notice  that  on  November  14, 
1997,  Pacific  Gas  Transmission 
Company  (PGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1-A:  Third  Revised  Sheet 
No.  72  and  Original  Sheet  No.  72A.  PGT 


requested  waiver  to  allow  the  above- 
referenced  tariff  sheets  to  become 
effective  November  15,  1997. 

PGT  asserts  that  the  purpose  of  this 
filing  is  to  modify  the  credit-worthiness 
standards  for  firm  transportation  service 
to  provide  for  a  waiver  of  standard 
credit  requirements  for  shippers  seeking 
to  acquire  capacity  for  a  term  of  five 
years  or  less. 

PGT  further  states  that  a  copy  of  this 
filing  has  been  served  on  PGT's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  as  provided  in  Section 
154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CastwU, 
Secretary. 
[FR  Doc.  97-31014  Filed  11-25-97;  8:45  ami 

MLUNQ  COOE  VTAT-W-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP98-60-000  and  RP98-5(>- 
001] 

Raton  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  20, 1997. 

Take  notice  that  on  November  14. 
1997,  Raton  Gas  Transmission  Company 
(Raton)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volimie 
No.  1,  Second  Revised  Tariff  Sheets 
Nos.  4  and  18  to  become  effective 
October  1, 1997. 

On  November  18, 1997,  Raton  filed  in 
Docket  No.  RP98-50-001  its  filing  to 
include  a  "redlined"  version  showing 
additions  and  deletions  to  its  tariff. 

On  September  27.  1997.  Raton  filed 
First  Revised  Sheets  Nos.  4, 10, 18,  and 
23  to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  to  incorporate,  in  its 
tariff,  the  tariff  changes  made  effective 
as  of  October  1, 1996  by  Raton's 


supplier,  Colorado  Interstate  Gas 
Company  (GIG),  pursuant  to  Docket  No.. 
RP96-190.  By  orders  issued  October  25 
and  December  24,  1996,  the 
Commission  accepted  Raton's  filing  in 
Docket  No.  RP96-391.  and  allowed 
Raton's  tariff  changes  to  be  made 
effective  as  of  Octol)er  1,  1996,  subject 
to  a  flow  through  of  any  refunds 
received  from  CIG  up(Mi  the  termination 
of  Docket  No.  RP96-190. 

On  September  16, 1997  dG  filed 
revised  tariff  sheets  incorporating  the 
rates  agreed  to  by  all  parties  in  the 
settlement  of  Docket  No.  RP96-190  and 
the  Commission  has  authorized  QG  ta 
make  those  tariff  sheets  effective  as  of 
October  1, 1997.  Those  revised  tariff 
sheets  will  provide  significant 
reductions  in  the  cost  of  the 
transportation  services  provided  by  CIG 
to  Raton,  and  Raton  proposes  to  pass 
those  rate  reductions  on  to  its 
customers. 

Raton  states  that  Second  Revised 
Tariff  Sheets  Nos.  4  and  18,  submitted 
by  Raton,  incorporate  QG's  charges 
pursuant  to  its  revised  Rate  Schedules 
NNT-1  and  TF-1,  certain  surcharges 
which  have  been  agreed  to,  and  the 
supplemental  seasonal  TF-1  contract, 
pursuant  to  which  Raton  will  receive 
transportation  service  from  CIG  effective 
October  1,  1997.  The  charges-for  the  off- 
speak  seasonal  FT-1  volumes  will  be 
passed  through  as  surcharges  pursuant 
to  Section  18.5.  Refunds  and/or  credits 
which  Raton  will  receive  from  QG  for 
the  period  October  1, 1996  through 
September  30, 1997,  will  be  flowed 
through  to  Raton's  customers. 

Raton  states  that  a  full  copy  of  its 
filing  is  being  served  upon  each  of  its 
two  customers  and  upon  the  New 
Mexico  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Lois  D.  CuImII. 

Secretaty. 

(FR  Dcx:  97-31012  Hied  ll-25-«7:  8:45  ami 

MJJNO  COM  •MT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  En«rgy  Regulatory 
Commission 

(Docket  No.  RP97-343-002] 

Sea  Robin  Pipeline  Company;  Notice 
of  F>ropoaad  Changas  to  FERC  Qas 
Jmw 

November  20, 1997. 
Take  notice  that  on  November  17, 

1997,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  the  revised  tariff  sheets  set  forth 
on  Appendix  A  to  the  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act  and 
in  compliance  with  the  Commission's 
October  17, 1997,  Order  in  Docket  No*. 
RP97-343-000  and  001  to  become 
effiective  November  1. 1997. 

On  July  17, 1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  Order  No.  587.  18  CFR  284.10(b).  On 
January  3. 1997.  Sea  Robin  made  its 
compliance  filing  submitting  pro  forma 
tarin  sheets  to  comply  with  Order  No. 
587  in  Docket  No.  RP97-224.  On  March 
3, 1997.  the  Commission  issued  an  order 
in  said  docket  in  response  to  Sea 
Robin's  January  3, 1997  filing,  requiring 
Sea  Robin  to  file  to  implement  a  pooling 
service  on  its  system. 

Sea  Robin  filed  tariff  sheets  on  April 
29. 1997,  setting  forth  the  terms  and 
conditions  under  which  Sea  Robin 
proposed  to  implement  a  pooling 
service  on  its  system.  The  Commission's 
October  17, 1997.  Order  approved 
implementation  of  a  pooling  service  on 
Sea  Robin's  system  on  or  before  July  1. 

1998.  and  required  Sea  Robin  to  clarify 
references  in  Section  5.10(c)  regarding 
nomination  of  interruptible 
transportation  and  assignment  of 
deUvery  points  under  Pooling  Service 
Agreements  and  to  allow  for  pool  to 
pool  transfers. 

The  compliance  sheets  filed  by  Sea 
Robin  established  Tier  I  and  Tier  n 
pools  consistent  with  the  Tier  I  and  Tier 
n  mechanism  in  Southern  Natural  Gas 
Company's  TarifT  to  facilitate  pool  to 


pool  transfers.  In  addition,  Sea  Robin 
has  clarified  in  Section  5.10(c)  that  the 
intended  purpose  of  the  section  was  to 
establish  a  shipper's  right  to  retain  its 
primary  delivery  points  rights  under  its 
FTS  or  FTS-2  Agreement  or  designate 
such  rights  to  the  pool.  Since  a  FTS  or 
FTS-2  shipper's  right  to  a  primary 
delivery  point  is  capacity  sjpecific.  it 
should  not  have  to  give  away  such 
rights  to  the  f>ool  if  it  wants  to  retain 
them.  If  a  FTS  or  FTS-2  shipper  does 
not  designate  to  the  pool  its  rights  to  a 
primary  firm  point,  then  the  pool's 
priority  at  a  delivery  point  for  purposes 
of  capacity  allocation  will  be 
established  on  a  secondary  (B-1)  firm 
basis. 

Sea  Robin  also  made  some  minor 
changes  to  the  tariff  sheets  to 
incorporate  its  Rate  Schedule  FTS-2 
and  some  language  in  its  definition 
section  previously  approved  by  the 
Commission  in  Sea  Robin's  GISB 
compliance  proceeding  in  Docket  No. 
RP97-224.  Siea  Robin  has  requested  to 
place  the  tariff  sheets  into  effect 
November  1,  1997;  and,  consistent  with 
the  terms  of  the  October  17,  1997, 
Order,  Sea  Robin  has  identified  on  the 
tariff  sheets  that  it  will  implement 
pooling  service  on  the  system  no  later 
than  July  1. 1998. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refisrence 
Room. 

LoisaCuiwU, 

Secretary. 

IFR  Doc  97-31009  Piled  11-25-97;  8:45  am] 

■tUNQ  oooc  •rtT-ei-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Energy  Regulatory 
Commission 

[Doclwt  No.  RPfl7-344-003] 

Texas  Qas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Qas  Tariff 

November  20. 1997. 

Take  notice  that  on  November  14. 
1997,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  changes  to  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1.  This  filing 
is  in  compliance  witl)  the  Commission's 
Order  issued  October  30, 1997,  in 
Docket  No.  RP97-344  at  81  FERC 
161.118(1997). 

Substitute  First  Revised  Sheet  No.  186. 
Substitute  Second  Revised  Sheet  No.  170. 
Substitute  First  Revised  Sheet  Nos.  182-185 

Texas  Gas  states  that  the  instant  filing 
is  incorporating  those  changes  directed 
by  the  October  30, 1997  Order,  or  are 
providing  explanation  where 
modifications  have  not  been  made. 

Texas  Gas  requests  an  effective  date  of 
November  1, 1997,  for  the  proposed 
tariff  sheets. 

Texas  Gas  further  states  that  it  has 
served  copies  of  this  fiUng  upon  the 
company's  jurisdictional  customers, 
interested  state  commissions,  and  all 
parties  appearing  on  the  official  service 
list  in  Docket  No.  RP97-344. 

Any  persoQ  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  may 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  i>arties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiM  D.  CmImD. 
Secretary. 
(FR  Doc  97-31010  Filed  11-2S-97;  8:45  am] 

■LLMQ  oooc  •n7-«1^ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  Nos.  RP92-106-016  and  RP92-137- 
040] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Report  of 
Refunds 

Novemlwr  20. 1997. 

Take  notice  on  November  14, 1997. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  report  of  refunds  pertaining  to 
refunds  distributed  on  October  14. 1997. 

Transco  states  that  the  purpose  of 
such  refund  was  to  comply  with  (i)  the 
Commission's  Order  on  Remand  issued 
on  June  12, 1997.  regarding  the 
distribution  of  excess  interruptible 
transportation  (IT)  revenues  for  the 
period  November  1, 1993  through 
August  31. 1995.  and  (ii)  the  Division  of 
Audits  letter  order  issued  January  8, 
1997.  r^arding  IT  revenues  related  to 
the  Spider  Field  lateral. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  the  State 
Commissions  of  the  recipients  of  the 
refund. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  Washington,  D.C. 
20426.  in  accordance  with  Sectioa 
385.211  of  the  Commission's  Rules  uid 
Regulations.  All  such  protests  should  be 
filed  on  or  before  November  28, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.'Copies  of  this  filing  are 
inspection  in  die  Public  Reference 
Room. 

Uis  D.  CmMI. 
Secretary. 

(FR  Doc.  97-31004  Filed  11-25-97;  8:45  am] 
I  coac  STir-ei-ii 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ftoguiatory 
Commiaaion 

[Docliet  No.  EOM  >  000,tal.l 

Cobisa-Person  Limited  Partnership,  et 
al.;  Electric  Rate  and  Corporate 
flegulation  Rlings 

November  19, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Cobisa-Person  Limited  Partnership 

(Docket  No.  EC9fr-9-000l 

On  November  14, 1997,  Cobisa-Person 
Limited  Partnership,  820  Gessner,  Suite 
930,  Houston,  Texas,  77024,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Fart  365  of 
the  Commission's  Regulations. 

Cobisa-Person  Limited  Partnership  is 
a  Delaware  limited  partnership.  The 
general  partners  of  Cobisa-Person 
Limited  Partnership  are  Cobisa-Person 
Power  Company,  Inc.;  Ibis  Power 
Corporation;  and  Jacaranda  Power 
Corporation.  The  sole  limited  partner  of 
Cobisa-Person  Limited  Partnerehip  is 
Cobisa  Corporation.  Cobisa-Person 
Limited  Partnership  plans  to  construct  a 
nominal  106  megawatt  gas  and  oil-fired 
combustion  tiirbine  in  Bernalillo 
Coimty,  New  Mexico.  Electric  energy 
produced  by  the  Cobisa-Person  Limited 
Partnership  facility  mil  be  sold 
exclusively  to  the  Public  Service 
Company  of  New  Mexico. 

Comment  date:  December  1Q»1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  R.  Hadler  and  Compeny.  Inc. 

[Docket  No.  ER97-3058-001) 

Take  notice  that  on  October  31. 1997. 
R.  tfadier  and  Company,  bK.,  tendered 
for  filing  its  revised  Code  of  Conduct  in 
the  above-referenced  docket. 

Comment  date:  December  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Eaei^  CoaipaBy 

(Docket  No.  ER9S-387-aeo) 

Take  notice  that  on  October  30. 1997, 
PECO  Enei<gy  Company  (PECO)  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  Allegheny  Enei^  Solutions  Inc. 
(hereinafter  Supplier).  The  terms  and 
conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Installed  Capacity  Allocation 
Agreement  filed  by  PECO  with  the 
Commission  on  October  3, 1997.  at 
Docket  No.  ER98-28-000.  This  filing 
merely  submits  an  individual  executed 
copy  of  the  Installed  Caf>acity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 


Comment  date:  December  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Sierra  Pacific  Power  Company 

(Docket  No.  ER98-415-000] 

Take  notice  that  on  October  30, 1997, 
Sierra  Pacific  Power  Company  (Sierra) 
filed  a  revision  to  the  General  Transfer 
Agreement  (GTA)  between  Sierra  and 
Bonneville  Power  Administration 
(BPA). 

Sierra  states  that  the  revision  would 
increase  the  total  monthly  facilities 
charge  &X)m  $132,656  to  $134,556  to 
reflect  a  change  in  the  percentage  of 
initial  capital  investment  used  to 
calculate  the  Estimated  O&M  Charge. 
Sierra  requests  that  the  increased  charge 
be  made  effective  on  October  31, 1997. 

Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Conunission  of 
Nevada,  the  Public  Utilities  Commission 
of  California,  the  Nevada  Bureau  of 
Consimier  Protection  and  Bonneville 
Power  Administration. 

Comment  date:  December  3. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Jeraey  Ceatrai  Power  k  Li^t 
Ceapaay,  Metropolitaa  Ediaon 
Cnipaay  and  Peansylvaiua  Electric 
Cimipany 

(Docket  No.  ER9S-433-Sae| 

Take  notice  that  on  October  31. 1997, 
Jersey  Central  Power  &  Light  Company, 
Metropolitan  Edison  Ctmpany  and 
Pennsylvania  Electric  Company  (doing 
business  and  collectively  referred  to  as 
GPU  Energy)  submitted  for  filing  a 
Service  Agreement  between  GPU  Energy 
and  its  power  mu-keting  affiliate,  GPU 
Advanoad  Resources.  GPU  Energy 
requested  an  effective  date  of  November 
1, 1997.  for  the  Service  A^<eenient 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PPU^  Ik. 

[Docket  No.  ER9e-434-0a0]  .. 

Take  notice  that  on  October  31, 1997, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  &  Light  Comi>any) 
(PP&L),  filed  a  Service  Agreement  dated 
October  23,  1997,  with  GPU  Advanced 
Resources  (GPU),  under  PPiL's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 
The  Service  Agreement  adds  GPU  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
October  31. 1997.  for  the.3ervice 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  GPU  and  to  the 
Pennsylvania  Public  Utility 
Commission. 
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Comment  date:  December  3,  1997,  in 
accordance  %irith  Standard  Paragraph  E 
at  tile  end  of  tliis  notice. 

7.  Southwestern  Public  Service 
Company 

[Docket  No.  ER9S-43S-000I 

Take  notice  tliat  on  October  31, 1997, 
New  Century  Services.  Inc..  on  behalf  of 
Southwestern  PubUc  Service  Company 
(Southwestern),  submitted  an  executed 
umbrella  service  agreement  under 
Southwestern 's  maricet-based  sales  t^ff 
with  Avista  Energy,  Inc.,  (Avista).  This 
umbrella  service  agreement  provides  for 
Southwestem's  sale  and  Avista's 
purchase  of  capacity  and  energy  at 
market-based  rates  pursuant  to 
Southwestem's  market-based  sales 
tariff. 

Comment  date:  December  3.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Electric  Power  Company 

[E>ockst  No.  ER98-*36-000l 

Take  notice  that  on  October  31. 1997. 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
New  Energy  Ventures.  LLC.  Service  wiU 
be  provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1.  as 
supplemented. 

Comment  date:  December  3,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

9.  Centra]  Maine  Power  Company 

IDocket  No.  ER9»-«37-0OO) 

Take  notice  that  on  October  31. 1997. 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
NorAm  Energy  Services.  Inc.  Service 
will  be  provided  pursuant  to  CMP's 
Open  Access  Transmission  Tariff, 
designated  rat^  schedule  CMP— FERC 
Electric  Tariff,  Original  Volume  No.  3. 
as  supplemented. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  PacifiCorp 

(Docket  No.  ER9S-438-000I 

Take  notice  that  on  October  31, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
revision  to  Exhibit  A,  to  Service 
Agreement  No.  65  of  PacifiCorp's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
11. 


Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  the 
Washington  Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  December  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Sorvices,  Inc. 

[Docket  No.  ER98-439-0001 

Take  notice  that  on  October  31, 1997, 
Cinergy  Services,  Inc.  (Qnergy), 
tendered  for  fiUng  a  service  agreement 
under  Qnergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  mtered  into  between 
Cinergy  and  Ontario  Hydro  (Hydro). 

Qnergy  and  Hydro  are  requesting  an 
effective  date  of  October  7. 1997. 

Comment  date:  December  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Old  Dominion  Electric  CooperatiTe 

[Docket  No.  ER98-MO-0OOI 

Take  notice  that  on  October  31,  1997, 
Old  Dominion  Electric  Cooperative 
(OI^C)  submitted  a  Filing  of  Form  of 
Service  Agreement  for  market-based 
sales  of  power  by  it,  in  compliance  with 
the  Commission 's  Order  Conditionally 
Accepting  for  Filing  Proposed  Market- 
Based  Rates  and  Granting  Waiver  of 
Notice  Requirement  that  was  issued  on 
October  17,  1997.  in  Docket  No.  ER97- 
4313-000. 

Comment  date:  December  3.  1997.  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice.  . 

13.  Tanpe  Electric  Company    . 

IDocket  No.  ER9S-442-00O) 

Take  notice  that  on  October  31. 1997, 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  a  letter  of 
commitment  providing  for  the  sale  of 
capacity  and  energy  to  the  Reedy  Creek 
Improvement  District  (ROD)  under 
Service  Schedule  J.  of  the  Contract  for 
Interchange  Service  between  them. 
Tampa  Electric  requests  that  the  letter  of 
commitment  be  made  effective  on 
January  1, 1998. 

Copies  of  the  filing  have  been  served 
on  ROD  and  the  Florida  Public  Service 
Commissicm. 

Comment  date:  December  3, 1997.  in 
accordance  witii  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Indiana  Michigan  Power  Company 

IDocket  No.  ER98-444-O00I 

Take  notice  that  on  October  31, 1997. 
Indiana  Michigan  Power  Company  (I&M 
Power),  will  terminate  the  service  that  it 
currently  provides  to  the  City  of 
Dowagiac,  Michigan,  (Dowagiac)  imder 
FederalEnergy  Regulatory  Commission 
(FERC)  Rate  Schedule  Volume  No.  1 
(effective  date  March  1,  1992),  the 
Partial  Requirements  Contract  between 
I&M  Power  and  Dowagiac  (FERC  Rate 
Schedule,  Original  Volume  No.  1). 

I&M  Power  is  terminating  service  to 
Dowagiac  at  Dowagiac's  request. 
Dowagiac  has  notified  I&M  Power  that, 
commencing  February  28,  1998,  it  will 
purchase  power  from  a  supplier  other 
than  I&M  Power. 

This  notice  of  termination  has  been 
served  upon  City  Manager  and  Counsel 
for  Dowagiac  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Gomraonwealth  Edison  Company 

(Docket  No.  ER9e-«46-000] 

Take  notice  that  on  October  31, 1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  Short- 
Term  Firm  Service  Agreements  with 
Rainbow  Energy  Marketing  Corporation 
(REMC),  and  Aquila  Power  Corporation 
(Aquila),  and  a  Non-Firm  Service 
Agreement  with  e  prime,  inc.  (e  prime), 
imder  the  terms  of  ComEd's  Open 
Access  Transmission  Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
October  8. 1997,  for  the  service 
agreements,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  REMC,  Aquila,  e  prime, 
and  the  Illinois  Commerce  Commission. 

Comment  date:  Deceml>er  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1ft.  Panda  Power  Corporation 

IDocket  No.  ER9a-447-000| 

Take  notice  that  on  October  31, 1997. 
Panda  Power  Corporation  (PPC).  4100 
Spring  Valley.  Suite  1001.  Dallas.  Texas 
75244,  tendered  for  filing  pursuant  to 
Rules  205  and  207.  a  petition  for 
waivers  and  blanket  approvals  under 
various  regulations  of  the  Commission 
and  for  an  order  accepting  its  FERC 
Electric  Rate  Schedule  No.  1.  to  be 
effective  November  1. 1997. 

In  transactions  where  PPC  will  sell 
electric  energy  and  capacity  at 
wholesale,  it  proposes  to  make  such 
sales  on  rates,  terms  and  conditions  to 
be  mutually  agreed  to  with  the 
purchasing  party.  PPC  may  engage  in 
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electric  energy  and  capacity  transactions 
as  a  marketer  and  energy  and  capacity 
transactions  as  a  broker. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Great  Bay  Power  Corporation 

[Docket  No.  ER9B-448-000) 

Take  notice  that  on  October  31, 1997, 
Great  Bay  Power  Corporation,  tendered 
for  filing  a  revised  summary  of  activity 
for  the  quarter  ending  September  30, 
1997. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  ER9S-450-0001 

Take  notice  that  on  October  31, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Power  Sales  Standard 
Tariff  (the  Tariff)  entered  into  between 
Cinergy  and  Interstate  Power  Company 
(Interstate). 

Cinergy  and  Interstate  are  requesting 
an  effective  date  of  October  7, 1997. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER98-451-000I 

Take  notice  that  on  October  31. 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Market 
Responsive  Energy  Inc.,  under  Rate 
CSS. 

Comment  date:  December  3, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  Century  Services,  Inc. 

[Docket  No.  ER98-452-O00) 

Take  notice  that  on  October  31. 1997, 
New  Century  Services.  Inc.,  on  behalf  of 
Cheyeime  Light.  Fuel  and  Power 
Company,  Public  Service  Company  of 
Colorado,  and  Southwestern  Public 
Service  Company  (collectively 
Companies)  tendered  for  filing  an 
Umbrella  Service  Agreement  imder  their 
Joint  Open  Access  Transmission  Service 
Tariff  for  Firm  Point-to-Point 
Transmission  Service  between  the 
Companies  and  Tenaska  Power  Services 
Company. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  New  England  Power  Pool 

[Docket  No.  ER98-4S3-000] 

Take  notice  that  oil  October  31, 1997, 
the  New  England  Power  Pool  Executive 
Committee  filed  for  acceptance  a 
signature  page  to  the  New  England 
Power  Pool  (NEPOOL),  Agreement 
dated  September  1, 1971,  as  amended, 
signed  by  EnergyEXPRESS,  Inc., 
(EnergyEXPRESS).  The  NEPOOL 
Agreement  has  been  designated 
NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
the  Commission's  acceptance  of 
EnergyEXPRESS's  signatiue  page  would 
permit  NEPOOL  to  expand  its 
membership  to  include 
EnergyEXPRESS.  NEPOOL  ftirther  states 
that  the  filed  signature  page  does  not 
change  the  NEPOOL  Agreement  in  any 
manner,  other  than  to  make 
EnergyEXPRESS  a  member  in  NEPOOL. 
NEPOOL  requests  an  effective  date  of 
January  1, 1998,  for  commencement  of 
participation  in  NEPOOL  by 
EnergyEXPRESS. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PPftL,  Inc. 

(Docket  No.  ER98-454-000] 

Take  notice  that  on  October  31, 1997, 
PP&L,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
October  28, 1997,  with  DTE  Energy 
Trading,  Inc.  (DTE),  under  PP&L's  FERC 
Electric  Tariff.  Original  Volume  No.  5. 
The  Service  Agreement  adds  DTE  as  an 
eligible  customer  under  the  Tariff. 

PP&L  requests  an  effective  date  of 
October  31, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  DTE  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

23.  PP&L,  Inc. 

[Docket  No.  ER98-45S-000I 

Take  notice  that  on  October  31, 1997, 
PP&L,  Inc.,  (formerly  known  as 
Peimsylvania  Power  &  Light 
Company)(PP&L),  filed  a  Service 
Agreement  dated  October  20, 1997,  with 
Ohio  Edison  Company  (OEC)  imder 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  5.  The  Service  Agreement 
adds  OEC  as  an  eligible  customer  under 
the  Tariff. 

PP&L  requests  an  effective  date  of 
October  31, 1997  for  the  Service 
Agreement. 


PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  OEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cinergy  Sorices,  Inc. 

[Docket  No.  ER9&-523-OOOI 

Take  notice  that  on  November  3, 
1997,  Cinergy  Services,  Inc.,  on  behalf 
of  its  Operating  Company  affiliates.  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.,  (collectively  referred  to 
as  Cinergy),  tendered  for  filing  an 
unexecuted  form  of  Service  Agreement 
under  Cinergy's  Open  Access 
Transmission  Tariff  for  certain  retail 
customers  who  take  or  are  eligible  to 
take  buy-through  commodity  service. 
Cinergy  has  requested  an  effective  date 
of  October  4, 1998,  for  the  form  of 
Service  Agreement. 

Copies  of  the  filing  have  been  served 
on  the  customers  currently  effected  and 
the  Indiana  Utility  Regulatory 
Commission  and  the  PubUc  Utilities 
Commission  of  the  Ohio. 

Comment  date:  December  2. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Maine  Yankee  Atomic  Power 
Conqiany 

(Docket  No.  ER9a-570-000l 

Take  notice  that  on  November  6, 
1997,  Maine  Yankee  Atomic  Power 
Company  tendered  for  filing,  pursuant 
to  Section  205  of  the  Federd  Power  Act 
and  Section  35.13  of  the  Commission's 
Regulations,  an  amendment  to  the 
power  contracts  for  the  sale  of 
electricity  for  resale  to  ten  New  England 
utilities.  Maine  Yankee  states  that  the 
amendment  is  designed  to  clarify  the 
obligations  of  the  purchasing  utilities 
following  the  decision  to  cease  power 
production  at  Maine  Yankee's  nuclear 
generating  plant.  Maine  Yankee's  filing 
also  includes  adjustments  to  amounts 
being  amortized  for  unrecovered  nuclear 
fuel,  a  revised  schedule  of 
decommissioning  charges  based  on  a 
new  study  of  decommissioning  costs, 
and  adjustments  to  the  billing  for  post 
retirement  benefits  other  than  pensions 
and  to  cease  earning  a  current  return  on 
CWIP. 

Maine  Yankee  states  that  the  effects  of 
the  above  adjustments  would  be  an 
increase  in  those  rate  components  of 
$5,096,102  as  compared  against  the 
1996  test  year.  However  the  projected 
reductions  in  operations  and 
maintenance  and  other  expanses  due  to 
the  premature  shutdown  will  result  in 
an  overall  rate  decrease  of 
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approximately  $60  million  in  1998  as 
compared  to  die  test  year. 

Maine  Yankee  states  that  copies  of  its 
filing  have  been  provided  to  its 
jiirisdictional  customers,  secondary 
customers  and  to  state  regulatory 
commissions  in  Connecticut.  New 
Hampshire,  Massachusetts,  Maine  and 
Rhode  Island  and  the  Office  of  the 
PubUc  Advocate,  State  of  Maine. 

Comment  date:  December  2.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Indiana  Michigan  Power  Company 

(Docket  No.  SC98-1-0001 

Take  notice  that  on  October  31, 1997, 
American  Electric  Power  Service 
Corporation,  as  agent  for  Indiana 
Michigan  Power  Company  0*M).  an 
operating  company  of  the  American 
Electric  Power  System,  tendered  for 
filing  an  estimate  of,  and  a  proposal  to 
charge,  stranded  costs  to  the  Qty  of 
Oowagiac,  MI  CDowagiac),  through  the 
rates  for  wholesale  transmission  service 
to  Dowagiac,  or  to  another  Transmission 
Customer  which  serves  Dowagiac,  upon 
the  termination  of  I&M's  Mimidpal 
Resale  Service  fMRS)  Agreement  with 
Dowagiac.  lAM  requests  an  effective 
date  of  March  1, 1998.  the  day  following 
such  termination. 

Copies  of  the  filing  have  been  served 
upon  Dowagiac  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  December  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  filea 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.Q 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc  97-31068  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Parker-Davis  Pro)4«t  Rate  Adjustment; 
Notice  of  Rate  Order  No.  WAPA-7S 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACnON:  Notice  of  rate  order. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  OXDE)  of  Rate  Order  No.  WAPA- 
75  and  Rate  Schedules  for  Wholesale 
Firm  Power  Service  (PD-F6) ,  Firm 
Transmission  Service  (PD-FT6),  Firm 
Transmission  Service  of  Salt  Lake  City 
Area  Integrated  Projects  Power  (PD- 
FCT6),  and  Nonfirm  Transmission 
Service  (PD-NFT6)  placing  into  effect 
the  rate  methodology  for  determining 
rates  for  existing  Parker-Davis  Project 
(P-DP)  contractors  of  the  Western  Area 
Power  Administration  (Western)  on  an 
interim  basis.  The  rate  methodology  will 
remain  in  effect  on  an  interim  basis 
until  the  Federal  Energy  Regulatory 
Commission  (FERC)  confirms,  approves, 
and  places  it  into  effect  on  a  final  basis 
or  until  superseded. 
DATES:  Rate  Schedules  PD-F6,  PI>-FT6, 
PD-FCT6.  and  PD-NFT6  will  be  placed 
into  effect  on  an  interim  basis  on  the 
first  day  of  the  first  full  billing  period 
beginning  on  or  after  November  1,  1997, 
and  will  be  in  effect  until  FERC 
confirms,  approves,  and  places  the  rate 
schedules  into  effiact  on  a  final  basis  for 
a  59-month  period,  or  until  the  rate 
schedule  is  superseded. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Tyler  Carlson.  Regional  Manager. 
Western  Area  Power  Administration, 
Desert  Southwest  Regional  Office,  P.O. 
Box  6457,  Phoenix.  AZ  85005,  (602) 
352-2453,  or  Joel  K.  Bladow.  Assistant 
Administrator  for  Power  Marketing 
Liaison.  Room  80-027, 1000 
Inde{>endence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-5581. 
SUPPI.EMENTARY  INFORMATION:  The 
proposed  rate  methodology  is  the  result 
of  Western,  the  Bureau  of  Reclamation, 
and  existing  P-DP  customers  working 
together  to  develop  a  methodology  that 
would  recover  the  project  costs  and 
accommodate  advance  funding  for  P-DP 
expenses.  The  changes  made  to  the  P- 
DP  rate  methodology  are  outlined  as 
follows.  The  first  change  concerns  the 
Cost  Apportionment  Study.  The  study, 
which  demonstrates  the  distribution  of 
costs  between  generation  and 


transmission,  has  been  changed  as 
follows:  (1)  the  Priority  Use  Power 
(PUP)  contractors'  delivery 
commitments  are  now  included  in  the 
total  amounts  reflected  in  the  generation 
and  transmission  delivery  commitment 
figures;  and  (2)  the  amount  of  funds  to 
be  repaid  through  the  collection  of 
revenues  through  rates  is  now  based  on 
the  single  Fiscal  Year  (FY)  projection, 
instead  of  a  projected  5-year  average 
calculation.  These  changes  were 
required  so  the  PUP  contractors  can 
demonstrate  payment  of  their  portion  of 
generation  and  transmission  costs,  and 
to  accommodate  the  yearly 
reconciliation  of  expenses  under  the 
advance  funding  agreements  which 
have  been  executed  with  the  PUP 
contractors  and  are  currently  being 
negotiated  with  the  Firm  Electric 
Service  (FES)  contractors. 

The  second  change  concerns  the 
ratesetting  methodology.  The  new  rate 
methodology  includes  the  PUP 
contractors'  delivery  commitments  in 
the  calculations  of  the  rates.  This  was 
necessary  so  the  PUP  contractors  can 
demonstrate  payment  of  their  portion  of 
generation  and  transmission  costs. 

The  third  change  concerns  the  billing 
for  firm  electric  service.  Due  to  the 
separation  of  the  transmission 
component  from  the  Capacity  Rate,  the 
FES  contractors  will  be  billed  a  Capacity 
Rate  of  dollars  per  kilowatt  per  month, 
an  Energy  Rate  of  mills  f>er 
kilowatthour,  and  a  Firm  Transmission 
Rate  of  dollars  per  kilowatt  f>er  month. 

The  fourth  change  concerns  the 
updating  of  the  expense  and  other 
revenue  estimates  for  FY  1997  and  the 
cost  evaluation  period  of  FY  1998 
through  FY  2002  as  a  result  of  better 
data. 

The  final  change  concerns  the    . 
significant  decrease  in  the  transmission 
contract  rate  of  delivery  (CROD)  used  to 
calculate  the  Firm  Transmission  Rate, 
Firm  Transmission  Rate  of  Salt  Lake 
City  Area  Integrated  Projects  (SLCA/IP) 
Power,  and  Nonfirm  Transmission  Rate. 
The  decrease  in  the  CROD  resulted 
primarily  fi-om  changes  in  delivery 
commitments. 

A  comparison  of  the  existing  rates  and 
rates  for  FY  1998  calculated  in 
accordance  with  the  proposed  rate 
methodology  are  as  follows: 
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Comparison  of  Existing  Rates  and  Proposed  Rate  Methodology  Rates 


^pfW  SSS^(P?            Dmerence 
1998) 

Rate  Sctiedule:                                                                                                                                 PD-F5  PD-F6 

Firm  Capacity  Rate  (S/kW-month) . $1.92  $0.56                 ($1.36) 

Firm  Energy  Rate  (mills/l<Wh)  „ 1.95  \29                   (0.67) 

Composite  Rate  (mills/kWh) „ 6.33  2.57                   (3.76) 

Rate  Schedule:                                                                                                                              PD-FT5  &  PD-FT6  & 

PD-FCT5  PD-FCT6 

Firm  Transmission  Rate  ($/kW-mooth)  $0.96  $i.08                 $0.12 

Firm  Transmission  Rate  for  SLCA/IP  ($/kW-month) $0.96  $1.08                 $0.12 

Rate  Schedule:                                                                                                                         PD-NFT5  PD-NFT6 

Nonfirm  Transmission  Rate  (mills/kWh)  2.19  2.47                    0.28 

*  New  rates  will  be  calculated  in  accordance  with  the  rate  schedules  each  year  by  September  1.  These  rates  represent  FY  1998  only. 


The  decrease  in  the  Firm  Energy  Rate 
and  Firm  Capacity  Rate  for  FY  1998  can 
be  attributed  to  a  large  revenue 
carryover  balance  fixjm  FY  1997,  the 
removal  of  the  transmission  component 
from  the  Firm  Capacity  Rate  which  will 
be  billed  separately,  and  the  inclusion 
of  the  contracted  energy  and  capacity 
for  the  PUP  contractors.  The  increase  in 
the  Firm  Transmission  Rate,  Firm 
Transmission  Rate  of  SLCA/IP  Power, 
and  Nonfirm  Transmission  Rate  can  be 
attributed  to  a  significant  decrease  in 
the  CROD  used  to  calculate  these  rates 
even  though  there  is  a  large  revenue 
carryover  balance  from  FY  1997. 

Statement  of  Annual  Revenue 
Requirement 

The  Annual  Revenue  Requirement 
Allocated  to  Generation  and 
Transmission  will  be  based  upon  the  net 
amount  between  the  estimated  expenses 
and  other  revenue  as  presented  in  the 
Cost  Apportionment  Study.  The  Power 
Repayment  Study  (PRS)  will  document 
these  expenses  and  other  revenue.  The 
difference  between  the  estimated  and 
the  actual  Annual  Revenue  Requirement 
Allocated  to  Generation  and 
Transmission  for  the  rate  year  will  be 
used  to  adjust  the  next  year's  Annual 
Revenue  Requirement. 

By  Amencunent  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  FR  59716),  the 
Secretary  of  Energy  (Secretary) 
delegated  (1)  the  authority  to  develop 
long-term  power  and  transmission  rates 
on  a  nonexclusive  basis  to  the 
Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
to  the  Deputy  Secretary;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  FERC. 
Existing  DOE  procedures  for  public 
participation  in  power  rate  adjustments 
(10  CFR  Part  903)  became  effective  on 
September  18, 1985  (50  FR  37835). 


These  power  and  transmission  rates 
are  established  pursuant  to  Section 
302(a)  of  the  Department  of  Energy 
(DOE)  Organization  Act,  42  U.S.C. 
§  7152(a),  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  (Reclamation)  under  the 
Reclamation  Act  of  1902,  43  U.S.C. 
§  371  et  seq.,  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  Section  9(c)  of 
the  Reclamation  Project  Act  of  1939,  43 
U.S.C.  §  485h(c),  and  other  acts 
specifically  applicable  to  the  project 
system  involved,  were  transferred  to 
and  vested  in  the  Secretary,  acting  by 
and  through  the  Administrator  of 
Western. 

Rate  Order  No.  WAPA-75, 
confirming,  approving,  and  placing  the 
proposed  rate  methodology  for 
determining  rates  for  existing 
contractors  from  the  P-^P  into  effect  on 
an  interim  basis,  is  issued,  and  the  new 
Rate  Schedules  PD-F6,  PD-FT6,  PD- 
FCT6,  and  PI>4sFFT6  will  be  submitted 
promptly  to  FERC  for  confirmation  and 
approval  on  a  final  basis.  Western  is 
developing  open  access  tariffs 
consistent  with  FERC  Order  No.  888  and 
intends  to  publish  short-term  rates  by 
November  1997,  and  to  submit  long- 
term  rates  to  the  FERC  by  April  1, 1998. 

Dated:  November  18, 1997. 
Elizabeth  A.  Moler, 

Deputy  Secretary. 

Department  of  Energy  Depvty  Secretary 

Order  Confirmiag,  ApproTiag,  and 
Placing  the  Parker-Davis  Project  Firm 
Power  Senricc  Rate,  Firm  Transmission 
Service  Rate,  and  Nonfirm 
Transmission  Service  Rate  Into  Effect 
on  an  Interim  Basis 

November  1, 1997. 

The  rate  methodology  is  established 
pursuant  to  Section  302(a}  of  the 
Department  of  Energy  (DOE) 
Organization  Act.  42  U.S.C  §  7152(a), 


through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  43  U.S.C.  §  371  et  seq.,  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
Section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  §485h(c),  and 
other  acts  specifically  appUcable  to  the  .^ 
project  system  involved  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretary),  acting 
by  and  through  the  Administrator  of 
Western. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  the 
Western  Area  Power  Administration 
(Western);  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effiect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  the  Federal 
Energy  Regulatory  Commission.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  18, 
1985  (50  FR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 

$/kW-month:  Monthly  charge  for 
capacity.  $/kW-season  and  S/kW-year 
are  converted  to  a  monthly  rate  (S  per 
kilowatt  per  month)  for  billing 
purposes. 

$/kW-season:  Seasonal  rate  for 
capacity  (S  per  kilowatt  per  season). 
This  is  used  with  the  Firm  Transmission 
Rate  of  Salt  Lake  Qty  Area  Integrated 
Projects  power. 
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$/kW-year:  Yearly  rate  for  capacity  (S 
per  kilowatt  per  year).  This  is  used  with 
the  Firm  Transmission  Rate  and  the 
Capacity  Rate. 

Annual  Revenue  Requirement:  The 
revenue  that  Western  needs  to  meet 
repayment  criteria,  which  serves  as  the 
basis  for  allocation  between  generation 
and  transmission. 

Annual  Revenue  Requirement 
Allocated  to  Generation:  The  dollar 
amount  that  has  been  allocated  to 
Generation.  This  amount  is  used  to 
calculate  the  Energy  Rate,  Capacity  Rate, 
and  Composite  Rate. 

Annua]  Revenue  Requirement 
Allocated  to  Transmission:  The  dollar 
amount  that  has  been  allocated  to 
Transmission.  This  amount  is  used  to 
calculate  the  Firm  Transmission  Rate, 
Firm  Transmission  Rate  of  Salt  Lake 
Qty  Area  Integrated  Projects,  and 
Nonfirm  Transmission  Rate. 

Annual  Energy:  The  total  annual 
energy  entitlement  for  the  PUP  and/or 
FES  contractors. 

Capacity  Rate:  Expressed  in  S/kW- 
month  and  applied  to  each  kW  of  the 
FES  contractor's  seasonal  CROD  and 
each  kW  over  the  FES  contractor's 
seasonal  CROD,  as  applicable. 

Energy  Rate:  Expressed  in  mills  pw 
kilowatthour  (mills/kWh)  and  applied 
each  billing  period  to  each  kWh  of  the 
FES  contractor's  monthly  energy 
entitlement,  each  kWh  over  the  FES 
contractor's  monthly  energy 
entitlement,  and  to  each  kWh  of  excess 
energy  sold,  as  applicable. 

CM;  Compound  Interest 
AmortizaticMi. 

Cost  Apportionment  Study:  A  study 
which  allocates  P-DP's  total  costs  and 
other  revenue  between  generatimuid 
transmission. 

CROD:  Contract  Rate  of  Delivery. 

Customer  Brochure:  A  document 
prepared  for  public  distribution 
explaining  the  background  of  the  rate 
proposal  contained  in  this  rate  order. 

DOE:  Department  of  Energy. 

DOE  Order  RA  6120.2:  An  order 
dealing  with  power  marketing 
administration  financial  reporting. 

FERC:  Federal  Energy  Regulatory 
Commission. 

FES:  Firm  Electric  Service. 

FY:  Fiscal  Year. 

Interior:  U.S.  Department  of  the 
Interior. 

kW:  Kilowatt. 

kW-month:  Kilowatt-month. 

kW-season:  Kilowatt-season. 

kW-year:  Kilowatt-year. 

kWh:  Kilowatthotir. 

mills/kWh:  Mills  per  kilowatthour— 
the  unit  of  charge  for  energy. 

NEPA:  National  Environmental  Policy 
Act  of  1969. 


OS-M:  Operation  and  Maintenance. 

P-DP;  Parker-Davis  Project. 

Proposed  Rate:  A  rate  adjustment  that 
the  Administrator  of  Western 
recommends  to  the  Deputy  Secretary. 

Provisional  Rate:  A  rate  which  has 
been  confirmed,  approved,  and  placed 
into  effect  on  an  interim  basis  by  the 
Deputy  Secretary. 

PRS:  Power  Repayment  Study. 

PUP:  Priority  Use  Power. 

Reclamation:  Bureau  of  Reclamation. 
U.S.  Department  of  the  Interior. 

Seasonal  CROD:  The  CROD  that  FES 
contractors  are  entitled  to  during  winter 
season  and  summer  season.  P-DP 
winter  season  is  October  through 
February  and  summer  season  is  March 
through  September.  SLCA/IP  winter 
season  is  October  through  March  and 
summer  season  is  April  through 
October. 

SLCA/IP:  Salt  Lake  City  Area 
Integrated  Projects. 

Western:  Western  Area  Power 
Administration.  U.S.  Department  of 
Energy. 

Effective  Date 

The  new  rate  methodology  for 
determining  the  rates  for  existing  P-DP 
contractors  will  become  effective  on  an 
interim  basis  beginning  November  1, 
1997,  and  remain  in  effect  pending  ' 
FERC's  approval  on  a  final  basis  for  a 
59-month  period,  or  until  superseded. 

Public  Nodce  and  Commait 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions,  10  CFR  Part  903,  have  been 
followed  by  Western  in  developing  the 
method  for  determining  the  total 
Annual  Revenue  Requirement.  Aimual 
Revenue  Requirement  Allocated  to 
Generation,  Annual  Revenue 
Requirement  Allocated  to  Transmission, 
Energy  Rate,  Capacity  Rate,  Firm 
Transmission  Rate.  Firm  Transmission 
Rate  of  SLCA/IP  Power,  and  Nonfirm 
Transmission  Rate. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  Review  and  discussion  of  the  rate 
methodology  and  allocating  factors  were 
conducted  at  several  meetings  with  the 
contractors  and  interested  parties.  These 
meetings  were  held  October  24,  1996. 
November  18, 1996.  January  16. 1997, 
April  21.  1997,  and  August  8.  1997. 

2.  Discussion  of  the  changes  to  the 
proposed  rate  methodology  and 
resulting  rates  were  initiated  at  an 
informal  P-DP  contractor  meeting  held 
on  May  7, 1997.  in  Phoenix.  Arizona.  At 
this  informal  meeting.  Western 
explained  the  need  for  a  change  in  the 


estimates  and  methodology  used  to 
calculate  the  charges  and  rates. 

3.  A  Federal  Register  notice  was 
pubhshed  on  May  23. 1997  (62  FR 
28465).  officially  announcing  the 
proposed  firm  power  rate,  firm 
transmission  rate,  and  nonfirm 
transmission  rate  adjustment,  initiating 
the  public  consultation  and  comment 
period,  announcing  the  public 
information  and  public  comment 
forums,  and  presenting  procedures  for 
public  participation. 

4.  On  June  3. 1997,  a  letter  was  mailed 
from  Western  to  all  P-DP  firm  power,    . 
firm  transmission,  and  nonfirm 
transmission  customers  and  other 
interested  parties  providing  a  copy  of 
the  P-DP  Rate  Brochure  dated  May  1997 
which  included  a  copy  of  the  Federal 
Register  notice  of  May  23, 1997. 

5.  At  the  public  information  forum 
held  on  June  10,  1997,  Western  and 
Reclamation  representatives  explained 
the  proposed  rate  methodology,  a 
change  in  the  proposed  billing 
procedures,  and  outlined  the  changes  in 
the  Annual  Revenue  Requirement  for 
Rate  Year  1998  in  greater  detail  and 
answered  questions. 

6.  The  comment  forum  was  held  on 
July  14, 1997,  to  give  the  public  an 
opportunity  to  comment  for  the  record. 
Six  persons  representing  customers  and 
customer  groups  made  oral  comments. 

7.  On  August  14.  1997,  a  letter  was 
mailed  fi^m  Western  to  all  P-DP  firm 
power,  firm  transmission,  and  nonfirm 
transmission  customers  and  other 
interested  parties  providing  a  copy  of 
the  revised  PRS  and  related  tables.  The 
letter  stated  the  final  proposed  rates  and 
reminder  of  the  coming  dose  of  thcT 
comment  period. 

8.  Six  comment  letters  were  received 
during  the  90-day  consultation  and 
comment  period.  The  consultation  and 
comment  period  ended  August  21, 1997. 
All  formally  submitted  comments  have 
been  considered  in  the  preparation  of 
this  rate  order. 

Project  History 

The  Parker  Dam  Power  Project  was 
authorized  by  Section  2  of  the  Rivers 
and  Harbors  Act  of  August  30. 1935  (49 
Stat.  1039),  and  the  Davis  Dam  Project 
was  authorized  April  26, 1941,  by  the 
Acting  Secretary  of  the  Interior  under 
provisions  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485,  et  seq.).  The 
P-DP  was  formed  by  the  consolidation 
of  the  two  Projects  under  the  terms  of 
the  Act  of  May  28,  1954  (68  Stat.  143). 

Davis  Dam,  which  creates  Lake 
Mohave,  provides  regulation,  both 
hoiu"ly  and  sea.sonally,  of  the  water 
releases  from  Lake  Mead  (through 
Hoover  Dam  and  Powerplant)  to 
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facilitate  water  delivery  for  downstream 
irrigation  requirements  and  for  water 
delivery  beyond  the  boundary  of  the 
United  States  as  required  by  the 
Mexican  Water  Treaty.  Operation  of  the 
powerplant  began  in  January  1951  with 
a  generating  capacity  of  225,000  kW. 
During  the  period  1974-1978  the 
generator  nameplate  capacity  was 
increased  to  240,000  kW  by  rewinding 
the  generator  stators. 

Construction  of  Parker  Dam  was 
authorized  for  the  purposes  of 
controlling  floods,  improving  river 
navigation,  regulating  the  flow  of  the 
Colorado  River,  providing  for  storage 
and  for  the  delivery  of  the  stored  waters 
thereof,  for  the  reclamation  of  public 
lands  and  Indian  reservations,  and  for 
other  beneficial  uses,  and  for  the 
generation  of  electric  energy  as  a  means 
of  making  the  P-DP  a  self-supporting 
and  financially  solvent  undertaking. 

Parker  Dam  was  constructed  by  tne 
Bureau  of  Reclamation  (Reclamation) 
with  funds  advanced  by  the 
Metropolitan  Water  District  of  Southern 
California  (MWD).  Lake  Havasu,  the 
reservoir  created  behind  Parker  Dam, 
serves  as  the  forebay  from  which  water 
is  diverted  into  the  MWD  aqueduct.  The 
aqueduct  delivers  a  major  portion  of 
California's  entitlement  of  Colorado 
River  water  to  southern  California  and 
is  the  diversion  point  for  delivering 
Central  Arizona  Project  water  to 
Arizona.  The  reservoir  operation  is 
limited  to  minor  storage  fluctuations. 


The  dam  provides  a  head  of 
approximately  75  feet  for  the  Parker 
Powerplant.  Reclamation  began 
operation  of  Parker  Powerplant  in 
Dkacember  1942.  Although  the  total 
generator  nameplate  capacity  is  120,000 
kW,  the  powerplant  capacity  is 
essentially  Umited  to  104,000  kW 
because  of  operating  constraints  of 
downstream  physical  structures, 
primarily  Headgate  Rock  Dam.  Under 
contract,  MWD  is  entitled  to  one-half  of 
the  net  energy  generated  by  Parker 
Powerplant  at  anv  given  time. 

All  facilities  of  the  P-DP  were 
operated  and  maintained  by 
Reclamation  imtil  the  formation  of  the 
Department  of  Energy  pursuant  to  the 
Department  of  Energy  Organization  Act 
(DOE  Act),  42  U.S.C.  Sections  7101  et 
seq.,  enacted  by  Congress  on  August  4. 
1977.  Pursuant  to  Section  302  of  the 
DOE  Act  (42  U.S.C.  7152).  responsibifity 
for  the  power  marketing  functions  of 
Reclamation,  including  the 
construction,  operation,  and 
maintenance  of  substations, 
transmission  lines  and  attendant 
facilities  was  transferred  to  the 
Department  of  Energy.  The 
responsibility  for  operation  and 
maintenance  of  the  dams  and 
powerplants  remains  with  Reclamation. 

Power  Repayment  Studies 

A  PRS  is  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  repay,  within  the 


prescribed  time  periods,  all  costs 
assigned  to  the  power  function. 
Repayment  criteria  are  based  on  law, 
policies,  and  authorizing  legislation. 
DOE  Oder  RA  6120.2.  Section  12b. 
requires  that: 

In  addition  to  the  recovery  of  the 
above  costs  (operation  and  maintenance 
and  interest  expenses)  on  a  year-by-year 
basis,  the  expected  revenues  are  at  least 
sufficient  to  recover  (1)  each  dollar  of 
power  investment  at  Federal 
hydroelectric  generating  plants  within 
50  years  after  they  become  revenue 
producing,  except  as  otherwise 
provided  by  law;  plus.  (2)  each  annual 
increment  of  Federal  transmission 
investment  within  the  average  service 
life  of  such  transmission  facilities  or 
within  a  maximum  of  50  years, 
whichever  is  less;  plus,  (3)  the  cost  of 
each  replacement  of  a  unit  of  property 
of  a  Federal  power  system  within  its 
expected  service  life  up  to  a  maximum 
of  50  years;  plus,  (4)  each  dollar  of 
assisted  irrigation  investment  within  the 
period  established  for  the  irrigation 
water  users  to  repay  their  share  of 
construction  costs;  plus.  (5)  other  costs 
such  as  payments  to  basin  funds, 
participating  projects,  or  States. 

Existiag  and  Provisional  Rates 

A  comparison  of  the  existing  rates  and 
rates  for  FY  1998  calculated  in 
accordance  with  the  provisional  rate 
methodology  are  as  follows: 


Comparison  of  Existing  Rates  and  Proposed  Rate  Methodology  Rates 


Existing  Rate 
(FY  1995) 


Provisional 

Rate  (FY 

1998)' 


Pefoent 
Ctiange(%) 


Fimi  Power  Service  Rate  Schedule: 

Capacity  Rate  ($/kW/month)  _ „.. 

Energy  Rate  (mills/kWh) . 

Composrte  Rate  (mills/kWh) „ 

Firm  Transmission  Service  Rate  Sctiedule: 

Firm  Transmission  Charge  (S/kW-month)  

Firm  Transmission  Charge  tor  SLCA/IP  ($/kW-month) 
Nonfirm  Transmission  Service  Rate  Schedule: 

Nonfirm  Transmission  Charge  (mills/kWh) 


P0-F5 

PD-F6 

$1.92 

$0.56 

-70.83 

1.95 

129 

-34.36 

6.33 

2.57 

-50.40 

PD-FT5 

PD-FT6 

$0.96 

$1.08 

12.50 

$0.96 

SI. 08 

12.50 

PD-NFT5 

PD-NFT6 

2.19 

2.47 

12.79 

'  New  rates  will  be  calculated  in  accordance  with  ttie  rate  schedules  each  year  by  September  1.  These  rates  represent  FY  1996  only. 


Certification  of  Rate 

Western's  Administrator  has  certified 
that  the  rate  methodology  for 
determining  the  P-DP  firm  power  rate, 
firm  transmission  rate,  transmission 
service  SLCA/EP  rate,  and  nonfirm 
transmission  rate,  placed  into  effect  on 
an  interim  basis  herein  are  the  lowest 
possible  consistent  with  sound  business 
principles.  The  rate  methodology  has 
been  developed  in  accordance  with 


administrative  policies  and  applicable 
laws. 

DiscuMion 

Western  is  requesting  approval  to 
place  into  effect  a  ratesetting 
methodology  that  will  be  used  each  year 
to  calculate  the  total  Annual  Revenue 
Requirement,  Annual  Revenue 
Requirement  Allocated  to  Generation, 
Annual  Revenue  Requirement  Allocated 
to  Transmission.  Capacity  Rate,  Energy 
Rate.  Firm  Transmission  Rate,  Firm 


Transmission  Rate  of  SLCA/IP  Power, 
and  Nonfirm  Transmission  Rate.  For  FY 
1998,  the  ratesetting  methodology 
produces  a  decrease  in  the  firm  power 
rates  for  capacity  and  energy,  and  a  rate 
increase  for  firm  and  nonfirm 
transmission  service  for  the  P-DP  on  an 
interim  basis.  Five  major  changes  to  the 
rate  methodology  are  affecting  these 
rates  for  the  P-DP. 

The  first  change  concerns  the  Cost 
Apportionment  Study.  The  study, 
which  demonstrates  the  distribution  of 
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costs  between  generation  and 
transmission,  has  been  changed  as 
follows:  (1)  the  PUP  contractors' 
delivery  commitments  are  now  included 
in  the  total  amounts  reflected  in  the 
generation  and  transmission  delivery 
commitment  figures:  and  (2)  the  amount 
of  funds  to  be  repaid  through  the 
collection  of  revenues  through  rates  is 
now  based  on  the  single  FY  projection, 
instead  of  a  projected  5-year  average 
calculation.  These  changes  were 
required  so  the  PUP  contractors  can 
demonstrate  payment  of  their  portion  of 
generation  and  transmission  costs,  and 
to  accommodate  the  yearly 
reconciliation  of  expenses  under  the 
advance  funding  agreements  which 
have  been  executed  with  the  PUP 
contractors  and  are  currently  being 
negotiated  with  the  FES  contractors. 

The  second  change  concerns  the 
ratesetting  methodology.  The  new  rate 
methodology  includes  the  PUP 
contractors'  delivery  commitments  in 
the  calculations  of  the  rates.  This  was 
necessary  so  the  PUP  contractors  can 
demonstrate  payment  oftheir  portion  of 
generation  and  transmission  costs. 

The  third  change  concerns  the  billing 
for  FES.  Due  to  the  separation  of  the 
transmission  component  from  the 
Capacity  Rate,  the  FES  contractors  will 
be  billed  a  Capacity  Rate  of  dollars  per 
kilowatt  per  month,  an  Energy  Rate  of 
mills  per  kilowatthour.  and  a  Firm 
Transmission  Rate  of  dollars  per 
kilowatt  per  month. 

The  fourth  change  concerns  the 
updating  of  the  expense  and  other 
revenue  estimates  for  FY  1997  and  the 
cost  evaluation  period  of  FY  1998 
through  FY  2002  as  a  result  of  better 
data. 

The  final  change  concerns  the 
significant  decrease  in  the  transmission 
CROD  used  to  calculate  the  Firm 
Transmission  Rate,  Firm  Transmission 
Rate  of  Salt  Lake  City  Area  Integrated 
Projects  Power,  and  Nonfirm 
Transmission  Rate.  The  decrease  in  the 
CROD  resulted  primarily  from  changes 
in  delivery  commitments. 

With  these  changes  to  the  existing 
methodology,  the  proposed  rate 
methodology  will  yield  annual  revenues 
sufficient  to  satisfy  the  cost-recovery 
criteria  set  forth  in  DOE  Order  RA 
6120.2.  The  existing  Annual  Revenue 
Requirement  and  Annual  Revenue 
Requirement  for  FY  1998  for  the  P-DP 
are  as  follows: 


Estimated  Reve- 
nue (Rounded  to 
Nearest  $1,000) 

Existing     FY  1998 


Annual  Revenue  Re- 
quirement       $28,522     $25,036 

Annual  Revenue  Re- 
quirement for  Genera- 
tion    4,495         3,459 

Annual  Revenue  Re- 
quirement for  Trans- 
mission         24,027       21,577 

Statement  of  Revenue  and  Related 
Expenses 

The  Aimual  Revenue  Requirement  for 
Generation  and  the  Annual  Revenue 
Requirement  for  Transmission  are  based 
upon  a  ratebase  PRS  and  a  Cost 
Apportionment  Study  which  estimates 
the  annual  costs  less  other  revenues. 
The  following  table  provides  a  summary 
of  revenue  and  expense  data  through  the 
5-year  period  FY  1998-FY  2002  at  the 
provisional  rates,  compared  to  the  5- 
year  period  FY  1996-FY  2000  at  the 
current  rates. 

Parker-Davis  Project  Comparison 
OF  5-Year  Rate  Period  Revenues 
AND  Expenses 

(S1,000] 

Current       ^1^. 
D-,-        sional 

511         Rate  om- 

iQoL        PRS       lerence 

2000      !2Sr 

2002 

Total  Reve- 
nues      $180,212  $189,728      $9,516 

Revenue  Dis- 
tritxjtion: 

O&M 114.874     123,447        8,573 

Purchased 

Power  ....  4,500        2,170      (2.330) 

Ottwf  1.017  769  (248) 

merest  56.452      58.342        1.890 

Investment 

Repay- 

mtrk  3.014         3.496  482 

Capitattzed 

Expenses 

Reoav* 

ment  365      $1,504        1,149 

Total  180.212     189.728        9,516 

Basis  for  Rate  Derelopment 

The  rates  are  calculated  using  the 
Annual  Revenue  Requirement  for 
Generation  and  the  Annual  Revenue 
Requirement  for  Transmission  as 
calculated  in  the  Cost  Apportionment 
Study.  As  a  result  of  this  study  for  FY 
1998,  86.18  percent  of  the  P-DP  costs  are 
to  be  recovered  from  the  firm 
transmission  service,  while  the 
remaining  13.82  percent  of  the  costs  are 


to  be  recovered  from  firm  power  and 
PUP  service.  The  rate  design  consists  of 
seven  steps. 

1.  The  data  in  the  Cost 
Apportionment  Study  is  updated  yearly 
with  the  latest  (1)  approved  budget 
plans  for  the  next  5  years,  (2)  principal 
and  interest  payments  derived  from  the 
PRS  for  the  next  5  years,  (3)  estimate  of 
other  revenue,  (4)  number  of  electric 
service  and  transmission  contractors  for 
the  next  5  years,  (5)  amount  of  energy 
commitments  for  the  next  5  years,  (6) 
amount  of  CROD  for  the  next  5  years,  (7) 
amount  of  in-service  investments  in  the 
plant  accounts  since  1987,  and  (8)  5- 
year  historical  capitalized  movable 
property  expense  data. 

2.  From  the  Cost  Apportionment 
Study,  the  Annual  Revenue 
Requirement  Allocated  to  Generation 
and  Transmission  is  derived  on  a  yearly 
basis. 

3.  The  firm  transmission  rate  is 
developed  by  dividing  the  Annual 
Revenue  Requirement  Allocated  to 
Transmission  by  the  average  monthly 
billing  (UROD,  rounded  to  the  penny,  to 
determine  the  yearly  rate.  The  monthly 
billing  rate  is  equal  to  the  yearly  rate 
divided  by  12,  rounded  to  the  penny. 
Transmission  sales  include  the 
contracted  transmission  capacity  with 
the  firm  transmission  service  customers, 
FES  customers,  and  PUP  customers. 

4.  The  Capacity  Rate,  Energy  Rate, 
and  the  Composite  Rate  are  calculated. 
The  Capacity  Rate  is  calculated  by 
taking  50  percent  of  the  Annual 
Revenue  Requirement  Allocated  to 
Generation  divided  by  the  sum  of  the 
Average  Monthly  Billing  CROD  for  the 
PUP  contractors  and  FES  ccmtractors, 
rounded  to  the  penny,  to  determine  the 
yearly  rate.  The  monthly  billing  rate  is 
equal  to  the  yearly  rate  divided  by  12, 
rounded  to  the  penny. 

The  Energy  Rate  is  calculated  by 
taking  50  percent  of  the  Annual 
Revenue  Requirement  Allocated  to 
Generation  divided  by  the  sum  of  the 
Annual  Energy  obligation  for  the  PUP 
contractors  and  the  Annual  Energy 
obligation  for  the  FES  contractors, 
rounded  to  two  decimal  places. 

The  composite  rate  is  calculated  by 
taking  the  Annual  Revenue  Requirement 
Allocated  to  CJeneration  divided  by  the 
sum  of  the  Annual  Energy  obligation  for 
the  PUP  contractors  and  the  Annual 
Energy  obligation  for  the  FES 
contractors,  rounded  to  two  decimal 
places. 

5.  The  firm  transmission  rate  for 
delivery  of  SLCA/IP  power  is 
determined  by  dividing  the  firm 
transmission  service  rate  in  half, 
rounded  to  the  penny  to  determine  the 
seasonal  rate.  The  monthly  billing  rate 
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is  equal  to  the  seasonal  rate  divided  by 
six,  rounded  to  the  penny. 

6.  The  nonfirm  transmission  rate  is 
calculated  by  taking  the  firm 
transmission  rate  yearly  rate  divided  by 
the  product  of  8,760  multiplied  by  60 
percent  with  the  result  multiplied  by 
1,000,  rounded  to  two  decimal  places. 

7.  The  FES  contractors  are  biUed 
monthly  an  energy  charge,  a  capacity 
charge,  and  a  transmission  charge.  The 
contractor's  monthly  energy  charge  is 
equal  to  the  contractor's  monthly  energy 
entitlement  multiplied  by  the  energy 
rate.  The  contractor's  monthly  capacity 
charge  is  equal  to  the  contractor's 
seasonal  billing  CROD  multiplied  by  the 
monthly  capacity  rate.  The  contractor's 
monthly  transmission  charge  is  equal  to 
the  contractor's  seasonal  billing  C310D 
multiplied  by  the  monthly  firm 
transmission  rate. 

Comments 

During  the  90-day  comment  period. 
Western  received  six  written  comments 
either  requesting  information  or 
commenting  on  the  rate  adjustment.  In 
addition,  six  persons  commented  during 
the  July  14, 1997,  public  comment 
forum.  All  comments  were  reviewed 
and  considered  in  the  preparation  of 
this  rate  order. 

Written  comments  were  received  fit>m 
the  following  sources: 
R  W.  Beck,  Arizona  Public  Service 
Company,  Overton  Power  EHstrict  No. 
5  and  Valley  Electric  Association, 
Irrigation  &  Electrical  Districts 
Association  of  Arizona,  K.  R.  Saline  & 
Associates,  and  Citizens  Utilities 
Company. 

Representatives  of  the  following 
organizations  made  oral  comments: 
Arizona  Power  Authority,  Citizens 
Utilities  Company  and  Arizona  Public 
Service  Company,  Salt  River  Project, 
Irrigation  &  Electrical  EKstrict 
Association  of  Arizona  and  the  City  of 
Needles.  CA,  Overton  Power  District 
No.  5.  Valley  Electric  Association,  and 
the  To%¥n  of  Fredonia,  AZ,  and  K.  R, 
Saline  &  Associates.  • 
The  comments  received  at  the  public 
meetings  and  in  correspondence  dealt 
with  (1)  the  development  of  better 
allocators  for  apportioning  the  costs  and 
other  revenues  between  generation  and 
transmission;  (2)  the  finalization  of 
budget  estimates  and  what  costs  should 
go  into  those  estimates;  (3)  the  changes 
in  contract  relationships  with 
contractors  and  their  effect  on  the  rates; 
and  (4)  the  use  of  the  PRS.  The 
comments  and  responses,  paraphrased 
for  brevity,  are  discussed  below.  Direct 
quotes  from  comment  letters  ave  used 
for  clarification  where  necessary. 


Issue:  A  contractor  commented  that 
the  "customer  allocator"  used  in  the 
(2ost  Apportionment  Study  does  not 
sufficiently  provide  for  a  direct 
relationship  between  cost-causation  and 
the  recovery  of  expenses  through  rates. 
The  customer  requests  serious 
consideration  of  this  issue  be  addressed 
in  the  future. 

Response:  Western  has  given  this 
issue  serious  consideration  during  this 
rate  process  and  will  continue  to 
examine  this  issue  during  the  next  rate 
process.  Additional  information 
concerning  the  allocation  factors  is 
discussed  below. 

Issue:  A  customer  commented  that  a 
reexamination  of  the  cost  allocation 
factors  would  not  be  cost  beneficial  and 
would  result  in  only  a  minor  change  to 
the  overall  allocation  percentages. 

Response:  At  this  time.  Western 
cannot  predict  what  the  effect  to  the 
overall  allocation  percentages  would  be 
upon  reexamination  of  the  cost 
allocation  factors.  With  the  overall 
revenue  requirement  for  the  P-DP 
approaching  $30  miUion,  even  a  minor 
change  to  the  overall  allocation 
percentages  may  significantly  affect 
some  of  Western's  smaller  customers. 

Issue:  A  comment  was  made  that  the 
public  comment  period  be  continued  for 
an  additional  30  to  60  days  in  order  to 
further  review  the  cost  allocation  factors 
and  to  analyze  the  allocation  of 
Western's  operation  expenses. 

Response:  At  a  meeting  held  with 
contractors  and  interested  parties  on 
January  16,  1997,  it  was  agreed  the  cost 
allocation  factors,  as  they  currently 
exist,  remain  functional  and  that  a  better 
process  does  not  exist.  However,  it  was 
also  agreed  the  allocation  factors  may  be 
revisited  during  future  rate  processes. 
At  another  meeting  with  the  contractors 
and  interested  parties  held  on  August  8, 
1997,  it  was  once  again  agreed  the 
current  rate  process  move  forward  using 
the  allocation  factors  that  were 
documented  and  approved  during  the 
last  rate  process  and  reaffirmed  during 
this  current  rate  process.  Once  again  it 
was  agreed  the  cost  allocation  methods 
be  reexeunined  during  the  next  rate 
process. 

Issue:  A  customer  commented  that 
Western  review  its  current  policies  or 
develop  new  processes  to  mitigate  the 
rate  impacts  to  remaining  customers 
when  it  enters  new  relationships  with 
existing  customers. 

Response:  Western  will  continue  to 
seek  to  improve  on  existing  procedures 
or  develop  new  processes  that  will  meet 
Western's  legislated  mandates  in  a  fair 
and  equitable  manner.  Furthermore, 
Western  will  continue  to  pursue  sound 
business  practices  that  produce  the 


lowest  possible  rate  to  the  extent 
possible. 

Issue:  A  customer  stated  that  staffing 
levels,  below  authorized  levels,  alloweid 
a  large  portion  of  the  projected  current 
year  carryover  and  suggested  that 
Western  perform  a  thorough  review  of 
its  staffing  requirements  and  provide 
supporting  evidence  to  its  customers  of 
any  increased  staffing  over  current 
levels. 

Response:  Western  is  nearing 
completion  of  a  transformation  process 
that  began  in  1995  and  is  expected  to  be 
complete  by  June  of  1998.  The 
recommended  staffing  level  was  a  result 
of  a  detailed  and  in-depth  analysis  that 
evaluated  all  of  Western's  processes  and 
recommended  the  most  effective  and 
efficient  staffing  levels  to  meet 
Western's  needs.  Any  variation  from 
those  levels  would  require  another  in- 
depth  analysis.  Western  will  continue  to 
evaluate  all  processes  for  continuous 
improvement  and  will  make 
adjustments  to  staffing  levels  as 
necessary  to  meet  changing 
reouirements. 

Issue:  A  customer  commented  a 
review  of  the  cost  allocation  of  the 
Conservation  and  Renewable  Energy 
Program  costs  be  conducted  and  that 
these  costs  are  not  transmission  related 
and  should  be  allocated  to  eeneration. 

Response:  It  is  intended  toe  allocation 
of  the  (Conservation  and  Renewable 
Energy  Program  be  reviewed  during  the 
next  rate  process. 

Issue:  A  customer  suggested  that 
Western  review  the  methodology  used 
to  allocate  multiproject  costs  and 
general  Western  administration  costs. 
Furthermore,  another  customer 
commented  that  FTE  data  should  be 
based  on  actual  staff  levels,  not 
authorized  positions,  and  where 
possible,  the  use  of  direct  allocations  to 
responsible  projects. 

Response:  The  methodology  for 
allocating  multiproject  costs  was 
published  in  a  report  developed  in 
cooperation  with  the  DSW  customers.  A 
meeting  was  held  with  DSW  customers 
in  Mardi  1997  to  review  the 
methodology  for  allocating  multiproject 
costs.  During  that  meeting,  minor 
adjustments  to  the  methodology  were 
recommended  and  are  in  the  process  of 
being  implemented.  Western  will 
continue  to  review  the  methodology  to 
seek  improvements.  Any  changes  to  the 
methodology  will  be  done  in  a  joint 
customer  forum. 

The  method  for  distributing  general 
Western  administration  costs  is  a 
Western-wide  methodology  that  was 
implemented  altera  review  of  Western's 
operations  by  the  firm  of  Deloitte  and 
Touche.  Any  change  to  this 
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methodology  would  require 
involvement  of  all  offices  throughout 
Western,  and  involvement  of  Western's 
auditors. 

Issue:  A  customer  commented  on  a 
recent  disclosure  by  Western  that 
certain  pension  costs  may  be  included 
in  future  rate  processes  and  is  of  the 
opinion  that  these  costs  not  be  included 
for  repayment  unless  legislatively 
mandated. 

Response:  Western  will  record  the 
costs  for  pension  and  health  benefits  in 
the  1997  financial  statements.  However, 
the  inclusion  of  these  costs  in  the  PRS 
will  depend  upon  the  outcome  of  a  final 
decision  on  Western's  legal  authority  to 
include  these  costs  in  the  rate  base. 

Issue:  A  customer  commented  about 
waiting  for  several  years  for 
Reclamation's  commitment  to  develop  a 
10-year  planning  process  for  Parker- 
Davis. 

Response:  Reclamation  has  begun  to 
develop  and  implement  its  10-year 
planning  process  for  the  Parker-Davis 
Project  and  intends  for  it  to  be  a  useful 
and  beneficial  process  for  obtaining 
customer  comments  and  feedback. 

Issue:  A  customer  commented  on  the 
need  to  review  the  program  function  of 
the  PRS  and  on  the  possibility  of 
developing  a  more  efficient  tool  for 
implementing  the  PRS  function. 

Response:  Western  remains  open  to 
implementing  more  efficient  and 
effective  processes  in  the  best  interests 
of  the  customers.  Continual 
improvement  of  the  PRS  program  is  a 
goal  and  customer  feedback  is  always 
welcome.  In  the  forthcoming  fiscal  year. 
Western  will  once  again  look  for  ways 
to  implement  changes  to  the  PRS 
program  that  provides  for  more  efficient 
output. 

Issue:  A  customer  commented  on  the 
potential  for  large  rate  swings  &om  year 
to  year  now  diat  the  rates  for  the  Parker- 
Davis  Project  are  being  calculated  on  an 
annual  basis  and  no  longer  on  a  5-year 
average. 

Response:  The  calculation  of  the  rate 
on  an  annual  basis  performs  two  very 
critical  functions.  It  allows  for  a 
synchronization  of  the  costs  shown  in 
the  Cost  Apportionment  Study  with 
those  in  the  PRS  and  it  enables  Western 
to  pwrform  an  annual  cost  reconciliation 
to  the  Cost  Apportionment  Study 
without  causing  a  divwgence  to  the  data 
in  the  PRS.  In  mder  to  mitigate  potential 
surprises  to  the  customers  in  the  5-year 
out  period.  Western  will  continue  to 
project  the  rates  for  those  years  thereby 
allowing  contractors  to  adequately 
budget  for  those  future  costs  or  to 
mitigate  those  costs  by  providing 
feedback  through  Western  and 
Reclamation's  10-year  planning  process. 


Environmentai  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq.;  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Parts  1500-1508):  and  DOE  NEPA 
Regulations  (10  CFR  Part  1021).  Western 
has  determined  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  an  environmental  impact 
statement. 

ExacutiTe  Order  12866 

DOE  has  determined  this  is  not  a 
significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866:  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Availability  of  iBfonnatkn 

Information  regarding  this  rate 
adjustment,  including  PRSs,  comments, 
letters,  memorandums,  and  other 
supporting  material  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  pubUc 
review  in  the  Desert  Southwest  Regional 
Office.  Western  Area  PoMfer 
Administration,  Office  of  the  Assistant 
Regional  Manager  for  Power  Marketing, 
615  South  43rd  Avenue,  Phoenix, 
Arizona  85009;  and  Office  of  the 
Assistant  Administrator  for  Power 
Marketing  Liaison,  Room  8G-027. 1000 
Independence  Avenue  SW.. 
Washington,  DC  20585. 

Sufaniiasion  to  Federal  Eaargy 
Regulatory  Cammiaaioa 

The  rate  herein  confirmed,  approved, 
and  placed  into  effect  on  an  interim 
basis,  togethm  with  supporting 
documents,  will  be  submitted  to  FERC 
for  confirmation  and  approval  on  a  final 
basis.  Western  is  developing  open 
access  taiiBs  consistent  with  FERC 
Order  No.  888  and  intends  to  publish 
short-term  rates  by  November  1997.  and 
submit  long-term  ratm  to  the  FERC  by 
April  1, 1998. 

(kdsr 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  confirm  and 
approve  on  an  interim  basis,  effective 
November  1, 1997,  Rate  Schedules  PD- 
F6,  PD-FT6.  PD-FCT6,  and  PD-NFT6 
for  the  Parker-Davis  Project.  The  rate 
schedule  shall  remain  in  effisct  on  an 
interim  basis,  pending  Federal  Energy 
Regulatory  Commission  confirmation 
and  approval  of  it  or  a  substitute  rate  on 
a  final  basis,  through  September  30, 
2002. 


Dated:  November  18, 1997. 
Elizabeth  A.  Moier. 

Deputy  Secretary. 

[Rate  Schedule  PD-F6;  (Supersedes  Schedule 
PD-F5)1 

Schedule  of  Rates  for  Wholesale  Finn 
Power  Service 

Effective:  The  first  day  of  the  first  fiill 
billing  period  beginning  on  or  after 
November  1, 1997,  and  remaining  in 
effect  through  September  30,  2002,  or 
until  superseded,  whichever  occurs 
first. 

Available:  In  the  marketing  area 
serviced  by  the  Paricer-Davis  Project  (P- 
DP). 

Applicable:  To  the  existing  wholesale 
power  customers  for  firm  power  service 
supplied  through  one  meter  at  one  point 
of  delivery,  unless  otherwise  provided 
by  contract. 

Character  and  Conditions  of  Service: 
Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Charge:  Energy  Charge.  Each 
Contractor  shall  be  billed  monthly  an 
energy  charge.  This  charge  is  equal  to 
the  Contractor's  monthly  energy 
entitlement  multiplied  by  the  Energy 
Rate  (rounded  to  the  penny).  The  Energy 
Rate  shall  be  equal  to  50  percent  of  the 
Annual  Revenue  Requirement  Allocated 
to  Generation  divided  by  the  siun  of  the 
Annual  Energy  entiUement  to  the  P-DP 
Priority  Use  Power  Contractors  and  the 
Annual  Energy  entitlement  to  the  P-DP 
Finn  Electric  Service  Contractors, 
rounded  to  two  decimal  places. 

Capacity  Charge:  Each  Contractor 
shall  be  billed  monthly  a  capacity 
charge.  This  charge  is  equal  to  the 
Contractor's  Seasonal  Billing  Contract 
Rate  of  Delivery  (CRCH>)  raultiphed  by 
the  Capacity  Rate,  roimded  to  the 
penny.  The  Capacity  Rate  shall  be  equal 
to  50  percent  of  the  Annual  Revenue 
Requirement  Allocated  to  Generation 
divided  by  the  sum  of  the  Average 
Monthly  Billing  CROD  for  the  P-DP 
Priority  Use  Power  Contractors  and  P- 
DP  Firm  Electric  ^rvice  Contractors 
that  is  then  divided  by  12,  rounded  to 
the  penny. 

Transmission  Charge.  Each  Contractor 
shall  be  billed  monthly  a  transmission 
charge  equal  to  the  Ccmtractor's 
Seasonal  Billing  Contract  Rate  of 
Delivery  (CROD)  multiplied  by  the  rate 
calculated  in  accordance  with  PD-FT6, 
rounded  to  the  penny. 

Billing  of  Excess  Energy:  For  each 
billing  period  in  which  there  is  excess 
energy  available,  offered,  and  dehvered 
to  the  Contractor,  such  excess  energy 
purchasee'^hall  be  billed  at  the  Energy 
Rate. 
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Billing  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  CROD, 
energy,  and/or  transmission  obligations, 
such  overruns  shall  be  billed  at  10  times 

(1)  the  Energy  Rate  for  energy  overruns, 

(2)  the  Capacity  Rate  for  CROD 
overruns,  and  (3)  the  P-DP  Firm 
Transmission  Rate,  then  in  effect  as  it 
may  be  amended,  for  transmission 
ovemms. 

For  Tmnsformer  Losses:  If  dehvery  is 
made  at  transmission  voltage  but 
metered  on  the  low- voltage  side  of  the 
substation,  the  meter  readings  will  be 
increased  to  compensate  for  transformer 
losses  as  provided  for  in  the  contract. 

For  Power  Factor:  The  customer  will 
normally  be  required  to  maintain  a 
power  factor  at  all  points  of 
measurement  between  95-percent 
lagging  and  95-percent  leading. 

(Rate  Schedule  PD-Fr6;  (Supersedes 
Schedule  PD-FTS)) 

Schedule  of  Rate  for  Finn  Transmission 
Service 

Effecthre:  The  first  day  of  the  first  hill 
billing  period  begiiming  November  1, 
1997,  and  remaining  in  effect  through 
September  30,  2002,  or  until 
superseded,  whichever  occurs  first. 

Available:  Within  the  marketing  area 
served  by  the  Parker-Davis  Project  (P- 
DP). 

Applicable:  To  existing  firm 
transmission  service  customers  where 
capacity  and  energy  are  supplied  to  the 
P-DP  system  at  points  of 
interconnection  with  other  systems  and 
transmitted  and  delivered,  less  losses,  to 
points  of  delivery  on  the  P-DP  system 
specified  in  the  service  contract. 

Character  and  Conditions  of  Service: 
Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rate:  Transmission  Service 
Charge:  Each  Contractor  shall  be  billed 
a  dollar  per  kilowatt  per  year  rate  for 
each  kilowatt  at  the  point  of  delivery, 
established  by  contract,  payable 
monthly  at  a  dollar  per  kilowatt  per 
month  rate.  The  yearly  rate  is  equal  to 
the  Annual  Revenue  Requirement 
Allocated  to  Transmission  divided  by 
the  Average  Monthly  Billing  Contract 
Rate  of  Delivery,  roimded  to  the  penny. 
The  monthly  billing  rate  is  equal  to  the 
dollar  per  kilowatt  per  year  rate  divided 
by  12,  rounded  to  the  penny. 

Adjustments:  For  Reactive  Power. 
There  shall  be  no  entitlement  to  transfer 
of  reactive  kilovoltamperes  at  delivery 
points,  except  when  such  transfers  may 
be  mutually  agreed  upon  by  contractor 


and  contracting  officer  or  their 
authorized  representatives. 

For  Losses.  Capacity  and  energy  losses 
incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  imder  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract. 

Billing  for  Unauthorized  Overruns. 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  transmission  obligations,  such 
overrun  shall  be  billed  at  10  times  the 
above  rates. 

[Rate  Schedule  PD-FCT6;  (Supersedes 
Schedule  PI>-PCT5)1 

Schedule  of  Rate  for  Firm  Transmission 
Service  of  Salt  Lake  City  Area 
Integrated  Projects  Power 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
Novmnber  1. 1997,  and  remaining  in 
effect  through  September  30,  2002,  or 
until  superseded,  whichever  occurs 
first. 

Available:  Within  the  marketing  area 
served  by  the  Parker-Davis  Project  (P- 
DP)  transmission  facilities. 

Applicable:  To  existing  Salt  Lake  Qty 
Area  tategrated  Projects  (SLCA/IP) 
southern  division  customers  where 
SLCA/IP  capacity  and  energy  are 
supplied  to  the  P-DP  system  by  the 
Colorado  River  Storage  Project  (CRSP)  at 
points  of  interconnection  with  the  CRSP 
system  and  for  transmission  and 
delivery  on  a  unidirectional  basis,  less 
losses,  to  southern  division  customers  at 
points  of  delivery  on  the  P-DP  system 
specified  in  the  service  contract. 

Character  and  Conditions  of  Service: 
Alternating  current  at  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract.  . 

Monthly  Rate:  Transmission  Service 
Charge:  Each  Contractor  shall  be  billed 
a  dollar  per  kilowatt  per  seasonal  rate 
for  each  kilowatt  at  the  point  of 
delivery,  established  by  contract, 
payable  monthly  at  a  dollar  per  kilowatt 
per  month  rate.  The  seasonal  rate  is 
equal  to  the  P-DP  Firm  Transmission 
Rate  then  in  effect  as  it  may  be  amended 
divided  by  2,  rounded  to  the  permy.  The 
monthly  billing  rate  is  equal  to  the 
dollar  per  kilowatt  per  season  rate 
divided  by  six,  rounded  to  the  penny. 

Adjustments:  For  Reactive  Power. 
There  shall  be  no  entitlement  to  transfer 
of  reactive  kilovoltamperes  at  delivery 
points,  except  when  such  transfers  may 
be  mutually  agreed  upon  by  contractor 
and  contracting  officer  or  their 
authorized  representatives. 

For  Losses.  Capacity  and  energy 
losses  incurred  in  connection  with  the 


transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract. 

Billing  for  Unauthorized  Overruns. 
For  each  billing  period  in  which  there 
is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
firm  transmission  obligations,  such 
overrun  shall  be  billed  at  10  times  the 
above  rates. 

[Rate  Schedule  PD-NFT6:  (Supersedes 
Schedule  PD-NFTS)) 

Schedule  of  Rate  for  Nonfinn 
Transmission  Service 

Effective:  The  first  day  of  the  first  full 
billing  period  beginning  on  or  after 
November  1, 1997,  and  remaining  in 
efiiect  through  September  30,  2002,  or 
imtil  superseded,  whichever  occurs 
first. 

Available:  Within  the  marketing  area 
serviced  by  the  Paricer-Davis  Project  (P- 
DP)  transmission  fadUties. 

Applicable:  To  existing  nonfirm 
transmission  service  customers  where 
capacity  and  energy  are  supplied  to  the 
P-DP  system  at  points  of 
intercoimection  with  other  systems, 
transmitted  subject  to  the  availability  of 
the  transmission  capacity,  and  delivered 
on  a  unidirectional  basis,  less  losses,  to 
points  of  delivery  on  the  P^DP  system 
specified  in  the  service  contract. 

Character  and  Conditions  of  Service: 
Alternating  current  at  60  hertz,  three-, 
phase,  dehvered  and  metered  at  the 
voltages  and  points  of  delivery 
established  by  contract. 

Monthly  Rate:  Nonfirm  Transmission 
Service  Charge:  Each  Contractor  shall  be 
billed  monthly  a  mills  per  kilowatthour 
rate  of  scheduled  or  delivered 
kilowatthours  at  point  of  delivery, 
estabUshed  by  contract,  payable 
monthly.  This  rate  is  equal  to  P-DP 
Firm  Transmission  dollar  per  kilowatt- 
year  rate  then  in  effect  as  it  may  be 
amended  divided  by  (8,760  multiplied 
by  0.60)  multiplied  by  1,000,  rounded  to 
two  decimal  places. 

Adjustments:  For  Reactive  Power. 
There  shall  be  no  entitlement  to  transfer 
of  reactive  kilovoltamperes  at  delivery 
points,  except  when  such  transfers  may 
be  mutually  agreed  upon  by  contractor 
and  contracting  officer  or  their 
authorized  representatives. 

For  Losses.  Capacity  and  eneigy 
losses  incurred  in  connection  with  the 
transmission  and  delivery  of  power  and 
energy  under  this  rate  schedule  shall  be 
supplied  by  the  customer  in  accordance 
with  the  service  contract. 
[FR  Doc.  97-31074  Filed  11-25-97;  8:45  am] 
BIUJNO  COOe  MSO-OI-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-1] 

Agency  Information  Collection 
Activities:  Proposed  Cotlection; 
Emergency  Clearance  Request; 
Comment  Request;  Four  Private  Party 
Anecdotal  Surveys  Regarding 
Prospective  Purchaser  Agreements 
and  Comfort/Status  Letters 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  has  submitted  an  emergency 
clearance  request  for  the  following 
proposed  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Four 
Private  Party  Anecdotal  Surveys 
Regarding  Phrospective  Purchaser 
Agreements  and  Comfort/Status  Letters, 
EPA  ICR  Number  1837.01.  The 
emergency  clearance  request  has  been 
submitted  for  emergency  processing 
within  14  days  after  publication  in  the 
Federal  Register.  During  this  time 
period.  EPA  is  soUdting  comments  on 
specific  aspects  of  the  proposed 
information  collection. 
DATES:  Please  submit  comments  on  or 
before  December  10, 1997. 
AOOflESSES:  U.S.  Environmental 
Protection  Agency,  Office  of  Site 
Remediation  Enforcement.  401  M  Street, 
SW  (MC  2273A),  Washington.  DC 
20460.  Interested  persons  may  contact 
Elisabeth  Freed  at  (202)  564-5117  for  a 
copy  of  the  ICR  or  see  the  EPA  ICR 
website  at  http://www.epa.gov/icr.  Refer 
to  ICR  Number  1837.01. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elisabeth  Freed,  Office  of  Site 
Remediation  Enforcement,  Policy  and 
Program  Evaluation  Division,  (202)  564- 
5117,  (202)  564-0093  (fax). 
freed.eUsabeth@epamail.epa.gov. 

SUPPtaKNTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  non-government  parties  at  sites 
where  Prospective  Purchaser 
Agreements  and  Com  fort/ Status  Letters 
have  been  issued,  or  at  sites  where  they 
have  been  sought,  but  not  obtained. 
These  parties  may  include,  but  are  not 
limited  to,  lending  officials,  developers, 
and  attorney  representatives  of  parties 
to  the  site. 

Tide:  Four  Private  Party  Anecdotal 
Surveys  Regarding  Prospective 
Purchaser  Agreements  and  Comfort/ 


Status  Letters.  EPA  ICR  Number 
1837.01,  (Proposed  Information 
Collection] 

Abstract:  In  1995,  EPA  issued 
guidance  and  policies  concerning  the 
use  of  Prospective  Purchaser 
Agreements  and  Comfort/Status  Letters. 
(See  Guidance  on  Settlements  with 
Prospec-tive  Purchasers  of 
Contaminated  Property,  published  in 
May  of  1995  and  Policy  on  the  Issuance 
of  Comfort/ Status  Letters,  pubUshed  in 
November  of  1996).  Since  that  date.  EPA 
has  entered  into  66  Prospective 
Purchaser  Agreements  and  issued  more 
than  200  Comfort/Status  Letters.  OSRE 
will  use  four  anecdotal  surveys  to 
collect  information  from  private  parties 
(non-govem-ment  personnel)  at  sites 
where  Prospective  P\irchaser 
Agreements  and  Comfort/Status  Letters 
have  been  issued,  or  where  they  have 
been  sought  but  not  obtained.  OSRE  v«ll 
use  the  information  collected  to 
evaluate  the  effectiveness  of  the 
guidance  on  Prospective  Purchaser 
Agreements  and  the  Comfort/Status 
Letter  policy.  Responses  to  this 
information  collection  are  strictly 
voluntary,  and  the  information 
collection  is  a  one-time  effort.  OSRE 
will  ensure  the  confidenti-ality  of  the 
responses  to  the  information  collection 
by  employing  contractor  support  to 
collect  the  information  and  by  limiting 
access  to  individual  responses  to  EPA 
personnel  overseeing  the  information 
collection.  Using  contractors  to  collect 
the  information  through  telephone 
surveys  is  expected  to  increase  the 
candor  of  the  responses.  Contractors 
will  transcribe  responses  onto  survey 
forms  and  will  assist  in  compiUng  and 
analyzing  the  information.  Only  EPA 
personnel  overseeing  this  information 
collection  will  have  access  to  individual 
responses.  All  other  personnel,  as  well 
as  other  interested  parties,  will  be 
limited  to  examining  only  compiled 
summaries  of  data.  This  process  will 
safeguard  the  confidentiality  of  the 
information.  All  contractors  involved  in 
the  information  collection  have  signed 
non-disclosure  statements  and  Conflict 
of  Interest  assessments.  These 
documents  ensure  that  the  contractors 
have  examined  the  information 
collection  assignment  for  possible 
conflicts  of  interest  and  have  found 
none.  They  also  ensure  that  contractors 
will  not  reveal  any  information  they 
collect  while  conducting  the  surveys. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  vaiid  OMB  control 
number.  The  OMB  control  numbers  for 


EPA's  regulations  are  Usted  in  40  CFR 
Part  9  and  48  CFR  Chapter  15, 

EPA  would  like  to  solicit  comments 
to: 

(i)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  This  information 
collection  is  estimated  to  cost  $28,882 
and  take  1048  hours.  Note  that  although 
four  survey  instruments  will  be  used  in 
this  information  collection,  each 
respondent  will  be  asked  to  respond  to 
only  one  survey  instrument.  Which 
instrument  they  will  receive  will  be 
determined  by  their  site  type  (site  type 
is  defined  as  participant  or  non- 
participant)  and  whether  a  Prospective 
Purchaser  Agreement  or  a  Comfort/ 
Status  Letter  was  involved  at  the  site. 
There  will  be  approximately  600 
respondents,  with  an  average  response 
time  of  36  minutes.  This  is  a  one*time 
information  collection,  and 
participation  is  strictly  volimtary.  Of  the 
anticipated  1048  hours  required  for  the 
information  collection.  650  are 
estimated  as  EPA  burden,  and  398  are 
estimated  as  respondent  burden.  Biuden 
means  the  total  time,  effort,  or  financial 
resources  exp>ended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
vahdating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
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Dated:  November  20, 1997. 
Leslie  A.  Jones, 

Acting  Branch  Chief  of  Site  Femediation 
Enforcement,  Policy  Guidance  Branch. 
[FR  Doc.  97-31141  Filed.11-25-97;  8:45  am) 
BHJJNG  CODE  1660  60  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6927-e] 

Retrofit/Rebuild  Requirements  for  1993 
and  Eartiar  Model  Year  Urban  Buses; 
Approval  of  a  Notification  of  Intent  to 
Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Agency  Certification 

of  Equipment  for  the  Urban  Bus 

Retrofit/Rebuild  Program. 

SUMMARY:  The  Agency  received  a 
notification  of  intent  to  certify 
equipment  signed  March  11,  1997  from 
Nelson  Industries,  Inc.,  Nelson  Division 
(Nelson)  with  principal  place  of 
business  at  1801  Highway  51  West,  P.O. 
Box  428,  Stoughton.  WI,  53589  for 
certification  of  urban  bus  retrofit/ 
rebuild  equipment  pursuant  to  40  CFR 
85.1401  through  85.1415.  The 
equipment  is  applicable  to  petroleum- 
fueled  Detroit  Diesel  Corporation  (DDC) 
two-stroke/cycle  engines  originally 
installed  in  urban  buses  from  model 
year  1979  to  model  year  1993,  excluding 
the  DDC  6L71TA  1990  model  year 
engines,  all  alcohol  fueled  engines,  and 
models  which  were  manufactured  with 
particulate  trap  devices.  In  addition,  the 
equipment  is  applicable  to  engines 
which  have  been  previously  rebuilt 
using  the  certified  DDC  6V92TA  MUI  or 
DDECn  upgrade  kits.'  On  July  11. 1997, 
EPA  published  a  notice  in  the  Federal 
Register  that  the  notification  had  been 
received  and  made  the  notification 
available  for  public  review  and 
comment  for  a  period  of  45-days  (62  FR 
37228).  EPA  received  no  comments  in 
response  to  that  Federal  Register  notice. 
Subsequently,  EPA  has  completed  its 
review  of  this  notification,  and  the 
Director  of  the  Engine  Programs  and 
Compliance  Division  has  determined 
that  it  meets  all  the  requirements  for 
certification.  Accordingly,  EPA  certified 


this  equipment  in  a  letter  to  Nelson 
Industries  dated  October  14, 1997. 

The  certified  equipment  provides  25 
percent  or  greater  reduction  in  exhaust 
emissions  of  particulate  matter  (PM)  for 
the  engines  for  which  it  is  certified.  In 
addition,  this  equipment  is  certified  as 
complying  with  a  Ufe  cycle  cost  limit  of 
$2,000  or  less  (in  1992  dollars). 

The  Nelson  notification,  as  well  as 
other  materials  specifically  relevant  to 
it,  are  contained  in  Public  Docket  A-93- 
42,  category  XIX,  entitled  "Certification 
of  Urban  Bus  Retrofit/Rebuild 
Equipment".  This  docket  is  located  in 
room  M-1500,  Waterside  Mall  (Ground 
Floor),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.  Washington, 
DC  20460. 

Docket  items  may  be  inspected  from 
8:00  a.m.  until  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

DATES:  The  effective  date  of  certification 
is  October  14,  1997,  established  in  a 
letter  from  EPA  to  Nelson  Industries. 
This  certified  equipment  may  be  used 
immediately  by  urban  bus  operators. 
The  impact  of  this  certification  on 
transit  operators  is  discussed  in  more 
detail  in  section  IV  of  today's  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker,  Engine  Compliance  Programs 
Group,  Engine  Program  and  Compliance 
Division  (6403J),  U.S.  Environmental 
Protection  Agency,  401  M  St.  SW. 
Washington,  D.C.  20460.  Telephone: 
(202)  564-9322. 

8UPPLEMB4TARY  INFORMATION: 

I.  Background 

By  a  notification  of  intent  to  certify 
signed  March  11, 1997,  Nelson  applied 
for  certification  of  equipment  applicable 
to  i>etroleum-fueled  Detroit  Diesel 
Corporation  (DDC)  two-cycle  engines 
originally  installed  in  an  urban  bus  fit>m 
model  year  1979  to  model  year  1993, 
excluding  the  DDC  6L71TA  1990  model 
year  engines  and  models  which  were 
manufactured  with  particulate  trap 
devices  or  alcohol  fueled.  In  addition. 
Nelson  requested  certification  for 
engines  rebuilt  using  the  certified  DDC 
6V92TA  MUI  or  DDEOI  upgrade  kits 
when  the  CEM  is  installed  at  the  same 


time  as  the  DDC  rebuild  kit.  The 
notification  of  intent  to  certify  states 
that  the  equipment  being  certified  is  a 
catalytic  exhaust  muffler  (Nelson 
converter),  packaged  as  a  direct 
replacement  for  the  muffler.  The 
application  demonstrates  that  the 
candidate  equipment  provides  a  25 
percent  or  greater  reduction  in 
emissions  of  particulate  matter  (PM)  for 
petroleum  fueled  diesel  engines  relative 
to  an  original  engine  configuration  with 
no  after  treatment  installed. 
Certification  is  applicable  to  engines 
that  are  rebuilt  to  original  specifications, 
or  in-use  engines  that  are  not  rebuilt  at 
the  time  the  Nelson  converter  is 
installed  provided  the  engine  is 
calibrated  to  meet  the  original 
manufacturer's  specifications  and  meets 
engine  oil  consumption  limits  specified 
by  Nelson.  According  to  Nelson,  a  6- 
cylinder  engine  that  uses  more  than 
one-and-a-half  quarts  of  oil  per  10  hours 
of  operation,  or  an  8-cylinder  engine 
that  uses  more  than  2.0  quarts  of  oil  per 
10  hours  of  operation,  must  be  rebuilt. 
The  Nelson  Converter  is  certified  for  use 
on  engines  rebuilt  using  new  DIX 
certified  rebuild  kits  only  in  those 
instances  where  the  Nelson  converter  is 
installed  at  the  same  time  the  DDC 
rebuild  kit  is  installed  on  the  engine. 

Using  engine  dynamometer  testing  in 
accordance  with  the  Federal  Test 
Procedure  for  heavy-duty  diesel 
engines.  Nelson  documented  a  53%  PM 
reduction  for  the  test  engine  retrofit 
with  the  Nelson  Converter  comi}ared  to 
a  standard  rebuild.  The  test  engine  with 
the  certified  retrofit  equipment  installed 
compUes  with  applicable  Federal 
emission  standards  for  hydrocarbon 
(HC),  carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx).  and  smoke  emissions  in 
addition  to  demonstrating  reductions  in 
PM  exhaust  emissions. 

Table  A  below  lists  the  engine  models 
covered  by  this  certification,  and  the  PM 
level  to  which  each  model  is  certified. 
The  Nelson  equipment  is  certified  to 
reduce  PM  emissions  by  25  percent.  The 
certification  level  (shown  as  "PM  Level 
with  Converter"  in  Table  A)  represents 
a  25  percent  reduction  in  PM  emissions 
compared  to  the  pre-rebuild  PM  level 
shown  in  the  table  at  40  CFR  Section 
85.1403(c)(l)(iii){A). 


J4JBLE  A.— CERTIFICATION  LEVELS 

Engine  models 

Model  year 

nw  low 

with  oofv- 

vertar 

Code 

Family 

6V92TA  mj^  2 

197&-87 

0.38 

Al 

Al. 

>  The  DDC  6V92TA  MUI  upgrade  kit  was  certlRed 
by  EPA  on  October  2, 1995  (60  FR  51472).  The  DDC 


6V92TA  DDECn  upgrade  kit  wa<  certified  by  EPA 
on  July  19, 1996  (61  FR  37738). 


63160 Federal  Register  /  Vol.  62.  No.  228  /  Wednesday.  November  26.  1997  /  Notices 


Table  A.— Certificatkdn  Levels— Continued 


Engine  rmxMs 

Modatyear 

PM  level 

with  ooo- 

vertef 

Code 

1  ■nwy 

6V92TA  DDEC  1  _     .__ ._       > 

1988-1989 

1988-89 

1988-01 

0.19 

1973-67 

1988-89 

19a5-86 

1973-84 

1988-89 

1990-91 

1979-87 

1988 

1968 
1969 
1969 
1989 
1989 
1990 
1990 
1991 
1992-83 

1992-93 

1992-93 

1992-83 

0.23 
0.23 
0.23 

AN 
0.38 
0.38 
0.38 
0.38 
0.23 
0.23 
0.38 
0.29 

0.31 
0.35 
0.29 
0.26 
0.31 
0.35 
0.37 
0.19 
0.16 

0.22 

0.15 

0.19 

AN 

AN 
AH 

AN. 
AN 
AN 
AN 
AN 
AN 
AN 
AN 
AN 

AN 

9E70 

9A90 

9086 

1A 

9E70 

1A 

lAorSA 

ID 

6A 

5A 

1A 

AN. 

AN 

6V92TADDECII' . „,.._ _ ... 

V 

1992-93 „ 

AN. 

1 
AN. 
AN. 
AN. 
AN. 
AN. 
AN. 

6V71 N  1"Z."™!ZI""TI    I "!~  ,Z-~mi!^Z™~!I 

6V71T  ,. .„ 

8V71N .. 

6L71TA  „ „.       ..     ..         

6L71TADOeC __                         .... 

8V92TA ..,..„ „ 

8V92TA. 

8V92TA-DDEC  II. 

KDD0736FWH9. 

KDD0736FWH9. 

KDD0736FWH9. 

KDD0736FZH4 

8V92TA.. 

8V92TA-ODEC «.           ..._ _ _ ,... 

8V92TA „     J... 

8V92TA 

8V92TA _      ..             ..    „     .„       _    . . 

8V92TA  DOEC  __ _     

8V92TA ..       ._    _    .     .     _ 

LDD0736FAH9. 
LDD07T6F7hn 

8V92TA  DOEC  ..       _.         _     ..     .._ 

8V92TA  DDEC ,    ._         ._     „ „ . 

8V92TA  DDEC  ......        .-.           „             

8V92TA  DDEC  

MDD0736FZH2. 
NDD0736FZH1  & 
PDD0736FZH  X. 
NDD0736FZH  1  & 

8V92TA  DOEC „     

PDD0736FZH  X. 
NDD0736FZH  1  & 
PDD0736FZHX. 
NDD0736FZH  1  & 
PDD0736FZHX. 

8V92TA  DOEC  .              .„„     . .„ 

*For  6V92TA  MUI  modete  that  are  retxiil  using  a  cactitod  DDC  emaannt  retroW  Wt.  Neteon  is  cartHying  ttw  PM  engine  emtssionB  to  a  level  o< 
0.22  gltot^y^v  tor  the  1979  to  1987  models  and  to  a  level  of  0  17  gfbhp-ht  tof  the  1988-1989  frwbels  provided  the  Nelson  convertef  is  installed  at 
the  same  time  the  rebuild  with  the  DOC  upgrade  fakes  place  The  DOC  6V92TA  MUl  upgrade  tat  certrtication  notification  was  put)lished  in  the 
Federal  HaelalBr  on  October  2.  1996  (60FR51472) 

> For  the  6V92TA  DOECll  models  that  are  reOuilt  usmg  a  certitied  DOC  amiasions  ratroit  lot.  Neiaon  a  cartitymg  the  PM  engina  emissiona  to  a 
level  ol  0.17  Q^bhp-hr  lor  1968-1990  models  provided  the  h4elson  converter  is  installed  at  the  same  time  the  rebuild  with  the  DDC  up»ada  takes 
place.  The  DOC  6V92TA  DDECII  upgrade  tat  certification  notrticafion  was  published  in  the  Federal  Itofllalar  on  July  19,  1996  (61  FR  37738) 
cUS^  I!!?2I?"*'  '^  certification  levels  for  the  1991  6V92TA  DDEC  II,  6LV71TA  DDEC  and  SVOZTA  DDEC  enone  models  are  based  on 
Federal  Emeaion  Unuts  (FELs)under  the  averaging,  banking  and  trading  program.  These  limits  are  higher  ttian  the  1991  PM  standard  of  0.26  g/ 
t)lip-hr.  The  PM  level  hsted  m  this  tabte  kx  the  sngmes  that  are  equipped  with  the  Nelson  converter  provide  at  least  a  25%  reductran  from  the 
original  certification  levels.  The  1992  to  1993  8V92TA  DDEC  II  and  8V92TA  DOEC  engwie  models  were  also  certified  using  FELs  under  the  trad- 
ing and  benkjng  program  and  likewise  the  PM  levels  kx  the  engines  equipped  with  *ie  Nelson  converter  represwt  at  least  a  25%  reduction  from 
the  ortglMl  oertiicaton  levels. 


In  addition  to  reducing  PM  emissions 
by  25%  or  more,  tbis  equipment  is 
certiHed  to  comply  witb  a  life  cycle  cost 
limit  of  $2,000  or  less  (in  1992  dollars). 
The  maximum  purchase  price  for  the 
Nelson  converter  is  $2,091  (in  August 
1997  dollars),  and  the  maximum 
installation  time  is  stated  to  be  5  hours, 
or  $201  (in  August  1997  dollars).  Nelson 
states  that  no  additional  maintenance 
cost  is  associated  with  use  of  the  Nelson 
converter,  and  the  test  data  demonstrate 
no  fuel  economy  impact.  Thus,  the 
maximum  total  life  cycle  cost  for  this 
equipment  is  $2,292  (in  August  1997 
dollars),  or  $2,000  (in  1992  dollars). 
Although  this  equipment  meets  the  life 
cycle  cost  limit  associated  with  25% 
reduction  technology,  this  certiRcation 
does  not  trigger  any  new  program 
requirements  for  applicable  engines. 
The  requirement  to  use  equipment 
certified  to  achieve  at  least  a  25% 


reduction  in  PM  has  previously  been 
triggered  for  some  of  these  engines  and 
is  superseded  by  the  0.10  g/bhp-hr  PM 
standard  that  has  been  triggered  for 
1979-89  DDC  6V92TA  MUl  engines. 
The  impact  of  this  certification  on 
transit  operators  is  discussed  in  more 
detail  in  section  fV  of  today's  notice. 

n.  Smnmary  and  Analysis  of  Comments 

EPA  received  no  comments  in 
response  to  the  July  11,  1997  Federal 
Register  notice.  However,  EPA 
requested  clarification  from  Nelson 
regarding  several  issues  discussed    ^ 
below. 

The  Notification  of  Intent  to  Certify 
(NIC)  describes  the  baseline  rebuilt 
engine  used  in  emissions  testing  as 
having  9C75  fuel  injectors  rated  at  294 
horsepower  (HP).  However,  the  NIC  also 
states  that  the  initial  run-in  power  for 
the  engine  was  277  HP.  Nelson  was 


asked  to  explain  this  apparent 
discrepancy  in  rated  HP  versus  obswved 
HP.  In  response,  Nelson  states  that  the 
engine  was  rebuilt  by  DDC  with  9G75 
fuel  injectors  rated  at  294  HP,  although 
the  engine  only  produced  277  HP  upon 
initial  run-in.  Nelson  states  that  the 
DDC  power  rating  has  a  tolerance  of 
plus/minus  5%  (279  to  306  HP  for  a  294 
HP  rating).  After  additional  break-in  in 
the  test  cell,  the  engine  produced  283 
HP  (within  the  tolerance  range)  as 
documented  in  the  laboratory  checklist 
contained  in  the  NIC. 

Nelson  requested  that  certification  be 
granted  for  the  Nelson  converter 
installed  on  rebuilt,  and  non-rebuilt 
engines.  EPA  requested  that  Nelson 
provide  a  rationale  to  support  why  the 
claimed  PM  reductions  are  appropriate 
for  engines  which  have  not  been  rebuilt. 
In  response.  Nelson  states  that  the 
installation  instructions  provide  criteria 
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which  must  be  met  in  order  to  install 
the  Nelson  converter  on  non-rebuilt 
engines.  These  criteria  include 
maintenance  of  the  engine  in 
accordance  with  the  original  engine 
manufacturer's  specifications, 
adjustment  of  all  adjustable  parameters 
in  accordance  with  manufacturer's 
specifications,  and  oil  consumption 
criteria.  For  6-cylinder  engines,  the  oil 
consumption  may  be  no  greater  than  1.5 
quarts  per  10  hours  of  service.  For  8- 
cylinder  engines,  the  oil  consumption 
may  be  no  greater  than  2.0  quarts  per  10 
hours  of  service.  These  criteria  are 
intended  to  ensure  that  the  engine  is 
operating  within  the  worse-case  PM 
level  of  0.5  g/bhp-hr.  In  addition, 
Nelson  states  that  certification  testing 
demonstrated  a  PM  removal  of  0.16  g/ 
bhp-hr  on  an  engine  emitting  at  0.30  g/ 
bhp-hr.  Nelson  states  that  it  is 
reasonable  to  assume  that  an  even 
greater  mass  of  PM  would  be  removed 
from  an  engine  operating  at  0.50  g/bhp- 
hr.  Even  if  this  is  not  the  case, 
conservatively  using  a  0.16  g/bhp-hr  of 
PM  removal  on  such  an  engine  results 
in  a  32%  reduction,  which  is  still 
greater  than  the  25%  reduction  to  which 
the  equipment  is  certified.  EPA  believes 
that  Nelson's  response  is  adequate  to 
support  certification  for  applicable  non- 
rebuilt  engines.  In  addition.  Nelson 
clarified  that  certification  for  use  on 
engines  rebuilt  with  new  DDC  certified 
rebuild  kits  is  limited  to  instances 
where  the  Nelson  converter  is  installed 
on  the  engine  at  the  same  time  as  the 
DDC  rebuild  kit. 

As  discussed  in  the  July  11, 1997 
Federal  Regisler  notice  requesting 
public  comment,  EPA  believes  that  the 
Nelson  test  engine  meets  the  criteria  for 
worse-case  test  engine,  described  at 
S  85.1406(a),  for  all  two-stroke  cycle 
engines  (exclusive  of  the  1990  model 
year  DDC  6L71TA),  including  both 
mechanically  and  electronically  fuel 
injected  engines.  EPA  reserves  the  right 
to  request  additional  information 
showing  that  PM  reduction  does  not 
vary  significantly  among  engine 
fiamilies.  However,  because  the  Nelson 
test  data  indicate  over  a  50  percent  PM 
reduction  on  the  DDC  6V92TA  MUl  test 
engine.  EPA  believes  it  reasonable  to 
expect  that  electronically-controlled 
engines,  with  the  Nelson  catalyst 
installed,  will  be  capable  of  meeting  the 
25  percent  reduction  standard  for  which 
Nelson  is  requesting  certification.  EPA 
received  no  comments  contrary  to  this 
position,  and  thus  approves  certification 
for  both  mechanically  and  electronically 
fiiel  injected  engines  as  shown  in  Table 
A. 

Finally,  EPA  notes  that  Nelson  is 
required  to  provide  a  100,000  mile 


emission  defect  warranty  on  the  Nelson 
converter,  and  a  150,000  mile  emission 
performance  warranty  per  40  CFR 
85.1409.  Use  of  the  Nelson  Converter  on 
an  engine  utilizing  a  DIX]  certified 
upgrade  kit  does  not  in  any  way  relieve 
Nelson  of  the  required  warranty 
responsibilities  outlined  above. 

m.  Certification 

The  Agency  has  reviewed  this 
notification,  along  with  comments 
received  from  interested  parties,  and 
finds  that  the  equipment  described  in 
this  notification  of  intent  to  certify: 

(1)  Reduces  particulate  matter  exhaust 
emissions  by  at  least  25  percent, 
without  causing  the  applicable  engine 
families  to  exceed  other  exhaust 
emissions  standards; 

(2)  Will  not  cause  an  unreasonable 
risk  to  the  public  health,  welfare,  or 
safety; 

(3)  Will  not  result  in  any  additional 
range  of  parameter  adjustability;  and, 

(4)  Meets  other  requirements 
necessary  for  certification  imder  the 
Retrofit/Rebuild  Requirements  for'1993 
and  Earlier  Model  Year  Urban  Buses  (40 
CFR  Sections  85.1401  through  85.1415). 
The  Agency  therefore  certified  this 
equipment  in  a  letter  to  Nelson  dated 
October  14, 1997,  for  use  in  the  urban 
bus  retrofit/rebuild  program  as 
discussed  below  in  section  IV. 

IV.  Traaait  Opwator  Requirementa 

Based  on  this  certification,  no  new 
requirements  are  placed  on  operators 
and  no  operator  will  be  required  to 
purchase  this  equipment.  For  the  1979 
through  1989  6V92TA  MUl  engine 
models.  EPA  has  previously  certified 
equipment  which  triggered  the 
requirement  to  use  equipment  certified 
to  the  0.10  g/bhp-hr  level  beginning 
September  15, 1997.  Therefore,  under 
Program  1.  operators  who  rebuild  or 
replace  1979  through  1989  model  year 
DDC  6V92TA  MUl  engines  after  this 
date  will  be  required  to  use  equipment 
certified  to  meet  the  0.10  g/bhp-hr  PM 
level.  For  all  other  engine  models  to 
which  this  certification  applies,  EPA 
has  previously  certified  equipment 
which  triggered  the  requirement  to  use 
equipment  certified  as  providing  a 
minimum  25  percent  reduction  in  PM 
begiiming  December  1,  1995.  The 
Nelson  converter  is  certified  to  reduce 
PM  by  at  least  25  percent,  and  can  be 
used  under  program  1  to  meet  this 
requirement  for  these  other  engine 
models  until  such  time  that  equipment 
is  certified  to  trigger  the  0.10  g/bhp-hr 
emission  standard  for  these  engines  for 
less  than  a  life  cycle  cost  of  $7,940  (in 
1992  dollars). 


Operators  who  choose  to  comply  with 
Program  2  and  install  the  Nelson 
equipment,  will  use  the  specified  PM 
emission  levels  in  Table  A  in  their 
calculation  of  fleet  level  attained. 

Dated:  November  19. 1997. 

Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  97-31138  Filed  11-25-97;  8:45  ami 

BIUJNOCOOC  6S60-eO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S«27-^ 

R«qu«st  for  QrMt  Lakes  PrapropoMl* 
Through  "FY  96-09  QfMt  LakM 
Priorttlos  and  Funding  Quidanoa" 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  is  now 
requesting  the  submission  of    * 
prepropKisals  for  GLNPO  funding.  This 
request  is  part  of  the  FY9&-99  Great 
Lakes  Priorities  and  Funding  Guidance 
(Funding  Guidance).  The  Great  Lakes  ' 
Funding  Guidance  identifies  Great 
Lakes  priorities,  solicits  preproposals 
for  assistance  projects,  and  describes 
other  Federal  Great  Lakes  funding 
opportimities. 

DATES:  The  deadline  for  submission  of 
Preproposals  is  January  15. 1996. 

ADDRESSES:  Copies  of  the  document  are 
available  by  calling  Larry  Brail  at  312- 
886-7474.  It  is  also  available  through 
the  GLNPO  Internet  home  page  (http:// 
www.epa.gov/glnpo). 

FOR  FURT>1ER  INFORMATION  CONTACT: 
Mike  Russ,  EPA-GLNPO.  G-17J,  77 
West  Jackson  Blvd..  Chicago,  IL  60604, 
(312-866-4013/ 

ru8s.michael@epamail.epa.gov). 

SUPPI.EMENTARY  INFORMATION:  Under  the 
Great  Lakes  Funding  Guidance, 
Preproposals  are  requested  for  a  total  of 
up  to  $3.7  million  in  funding  targeted 
to:  Contaminated  Sediments  ($1.4 
million).  Pollution  Prevention  $7(X) 
thousand),  Assessment/Indicators  ($200 
thousand).  Habitat  Protection  and 
Restoration  ($1.1  million),  and  Exotic 
Species  ($300  thousand).  A  "roadmap" 
section  describes  some  of  the  other 
Great  Lakes  Federal  funding  available 
through  USEPA.  the  Natural  Resources 
Conservation  Service,  the  Fish  and 
Wildlife  Service,  and  the  Army  Corps  of 
Engineers. 
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Dated:  November  18. 1997. 
Gary  V.  Guieiiaii. 

Dinctor.  Great  Lakes  National  Program 
Office. 

(FR  Doc.  97-31135  Filed  11-25-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400120;  FRL-6756-8] 

Toxics  Data  Reporting  Committoe  of 
th«  National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Notice  of  PiJt>lic  Meeting 

AOB<CY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  EPA  gives  notice  of  a  2- 
day  meeting  of  the  Toxics  Data 
Reporting  Committee  of  the  National 
Advisory  Coimcil  for  Environmental 
Policy  and  Technology.  This  will  be  the 
second  meeting  of  the  Toxics  Data 
Reporting  (TDR)  Committee,  whose 
mission  is  to  provide  advice  to  EPA 
regarding  the  Agency's  Toxics  Release 
Inventory  (TRI)  Program. 

DATES:  The  public  meeting  will  take 
place  on  December  9-10, 1997.  from 
8:30  a.m.  to  5  p.m.  Written  and 
electronic  comments  in  response  to  this 
notice  should  be  received  by  December 
5. 1997. 

ADDRESSES:  The  meeting  will  be  held  at: 
L'Enfant  Plaza,  480  L'Enfant  Plaza  SW.. 
Washington,  DC  20024.  (202)  484-1000. 

Comments  and  data  may  also  be 
submitted  electronically  to:  oppt. 
ncicdepamail.epa.gov.  Follow  the 
instructions  under  Unit  II.  of  this 
document.  No  Confldential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  action.  Persons 
submitting  information  on  any  portion 
of  which  they  beUeve  is  entitled  to 
treatment  as  CBI  by  EPA  must  assert  a 
business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  If  a  submitter  does 
not  assert  a  confidentiality  claim  at  the 
time  of  submission,  EPA  will  consider 
this  as  a  waiver  of  any  confidentiality 
claim  and  the  information  may  be  made 


available  to  the  public  by  EPA  without 
further  notice  to  the  submitter. 
FOR  FliRTHER  INFORMATION  CONTACT: 
Cassandra  Vail,  telephone:  (202)  260- 
0675,  fax  number:  (202)  401-8142,  e- 
mail:  vail.cassandra@epamail.epa.gov. 
or  Michelle  Price,  telephone:  (202)  260- 
3372.  fax  number:  (202)  410-8142,  e- 
mail:  price.michelle@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

At  the  2-day  meeting,  the  TDR 
Committee  will  continue  the 
discussions  begun  at  the  September  29- 
30  meeting  regarding  the  Agency's 
interpretation  of  the  EPCRA  definition 
of  "release."  In  section  5  of  the  Form  R, 
there  have  been  a  number  of  issues 
raised  with  regard  to  the  definition  of 
"release,"  particularly  with  respect  to 
Class  I  underground  injection  wells  and 
RCRA  Subtitle  C  Landfills.  Several 
commenters  believe  that  EPA's 
interpretation  of  the  EPCRA  definition 
of  "release"  will  lead  to  the 
misperception  that  a  reported  EPCRA 
section  313  "release"  necessarily  results 
in  an  actual  exposure  of-people  or  the 
environment  to  a  toxic  chemical.  The 
TDR  Committee  will  continue  to  discuss 
possible  recommendations  on  ways  to 
collect  (including  nomenclature  and 
format  changes)  and  disseminate  the 
data  that  are  consistent  with  the 
Agency's  interpretation  of  the  EPCRA 
definition  of  "release"  and  would 
address  the  concerns  raised  regarding 
public  misperception. 

In  addition  to  the  discussions  on 
section  5,  the  TDR  Conunittee  will  also 
be  discussing  how  EPA  characterizes 
the  TRI  data  through  the  annual  public 
data  release.  Concerns  have  t)een  raised 
that  EPA's  presentation  of  the  TRI  data 
can  lead  to  public  misperception  of  the 
data.  Some  commenters  have  stated  that 
because  EPA  uses  the  word  "release," 
TRI  data  leads  to  the  misperception  that 
a  reported  EPCRA  section  313  "release" 
necessarily  results  in  actual  exposure  of 
people  or  the  environment  to  a  toxic 
chemical.  The  Conunittee  will  be 
discussing  possible  recommendations 
on  ways  to  more  clearly  present  release 
data  to  the  public  to  distinguish 
between  the  various  methods  of 
disposal  while  still  making  it  possible  to 
present  meaningful  statistics  on  a 
national  basis  about  releases. 

A  meeting  summary  from  the 
September  29-30  TDR  Committee 
meeting  will  shortly  be  available  on  the 
TRI  Home  Page.  The  address  of  the  TRI 
Home  Page  is  http://www.epa.gov/ 
opptintr/tri.  This  siimmary  can  be  found 
under  the  heading  "TRI  Stakeholder 
Dialogue."  In  addition,  the  agenda  and 


an  issue  paper  outlining  topics  for 
discussion  at  the  December  9-10 
Committee  meeting  will  also  be 
available  at  this  same  site  prior  to  the 
meeting.  Oral  presentations  or 
statements  by  interested  parties  will  be 
limited  to  5  minutes.  Interested  parties 
are  encouraged  to  contact  Cassandra 
Vail,  to  schedule  presentations  before 
the  Committee. 

n.  Public  Record  and  Electronic 
Sutnnissions 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  'OPPTS-400120" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fi-om  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  401  M  St..  SW., 
Washington.  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.Dcic^  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASOT  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPPTS- 
400120."  Electronic  comments  on  this 
action  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

Dated:  November  24, 1997. 
Ca«andra  Vail, 

Designated  Federal  Official.  Office  of 
Pollution  Prevention  and  Toxics. 

[FR  Doc.  97-31298  Filed  11-25-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-SS27-5] 

Science  Advisory  Board;  Notification 
of  Open  Public  Advisory  Commlttaa 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 


are  Eastern  Time.  All  meetings  are  open 
to  the  public.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come  basis.  For  further  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 
Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  Clean  Air  Scientific  Advisory 
Committee  (CASAC) 

The  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  of  the  Science 
Advisory  Board  will  meet  on  Monday, 
December  15, 1997  at  the  U.S. 
Environmental  Protection  Agency 
(USEPA).  Environmental  Research 
Center,  Main  Auditorium,  Route  54  and 
Alexander  Drive,  Research  Triangle 
Park,  NC  27711.  The  meeting  wrill  begin 
at  9  am  and  end  no  later  than  5  pm.  At 
this  meeting,  the  Committee  will  receive 
briefings  from  Agency  Staff  concerning: 
(a)  the  project  work  plan  for  preparation 
of  the  air  quality  criteria  document  for 
Carbon  Monoxide  (CO),  which  will 
serve  as  the  scientific  basis  for  the  next 
periodic  review  of  the  CO  National 
Ambient  Air  Quality  Standards 
(NAAQS);  (b)  the  schedule  for  the 
Particulate  Matter  (PM)  NAAQS  review; 
and  (c)  an  overview  of  the  Agency's 
plans  for  upcoming  reviews  of  the  other 
NAAQS.  These  briefings  will  help  set 
the  stage  for  subsequent  meetings  of  the 
Committee  as  it  begins  its  review 
responsibilities  for  the  various  NAAQS. 

Interested  parties  may  obtain  a  copy 
of  the  CO  Project  Work  Plan  by  writing 
to  the  CO  Project  Manager.  USEPA. 
Office  of  Research  and  Development. 
National  Center  for  Environmental 
Assessment.  Research  Triangle  Park.  NC 
27711  or  by  sending  a  request  via  fax 
(919-541-1818)  or  e-mail 
(ray.diane€>epamail.epa.gov).  The 
review  schedule  for  the  PM  NAAQS  is 
contained  in  62  FR  55201  (October  23. 
1997). 

2.  Research  Strategies  Advisory 
Committee  (RSAC) 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  the  Science 
Advisory  Board,  will  meet  on  Tuesday. 
December  16, 1997  in  the  Science 
Advisory  Board  Conference  Room. 
Room  2103  Mall  Level  (entry  near  the 
Safeway  Supermarket).  U.S. 
Environmental  Protection  Agency 
Headquarters  Building.  401  M  St.  SW, 
Washington.  DC  20460.  The  meeting 
will  begin  at  8:30  am  and  end  no  later 
than  4:30  pm.  The  purpose  of  the 
meeting  is  to  receive  briefings  from 
Agency  Staff  on  the  Office  of  Research 
and  Development's  (ORD)  strategic 


planning  and  budgeting  process  and  to 
discuss  the  upcoming  RSAC  review  of 
the  ORD  budget  and  the  role  of  RSAC 
in  ORD's  strategic  planning  process. 

For  Further  Information 

Members  of  the  public  desiring 
additional  information  about  either 
meeting  should  contact  Mr.  Robert 
Flaak.  Designated  Federal  Officer.  Clean 
Air  Scientific  Advisory  Committee 
(CASAC)  and  Research  Strategies 
Advisory  Committee  (RSAC),  Science 
Advisory  Board  (1400),  Room  2812.  U.S. 
EPA,  401  M  Street,  SW,  Washington,  DC 
20460;  telephone/voice  mail  at  (202) 
260-5133;  fax  at  (202)  260-7118;  or  via 
the  INTERNET  at  FLAAK.ROBERT 
©EPAMAIL.EPA.GOV.  Those 
individuals  requiring  a  copy  of  the  draft 
Agenda  for  either  meeting  should 
contact  Ms.  Dorothy  Clark  at  (202)  260- 
8414  or  by  FAX  at  (202)  260-7118  or  via 
the  INTERNET  at  CLARK.DOROTHY 
©EPAMAIL.EPA.GOV.  AddiUonal 
information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  in  The 
Annual  Report  of  the  Staff  Director 
which  is  available  from  the  SAB 
Publications  Staff  at  (202)  260-8414. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  either 
Committee  must  contact  Mr.  Flaak  in 
writing  (by  letter  or  by  fax — see 
previously  stated  information)  no  later 
than  12  Noon  Eastern  Time,  Tuesday. 
December  9. 1997  in  order  to  be 
included  on  the  respective  Agenda. 
Public  comments  will  be  limited  to  five 
minutes  per  speaker  or  organization. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation,  the  organization  (if  any) 
they  will  represent,  the  name  of  the 
committee  (CASAC  or  RSAC)  they  wish 
to  address,  any  requirements  for  audio 
visual  equipment  (e.g..  overhead 
projector.  35mm  projector,  chalkboard.    . 
etc),  and  at  least  35  copies  of  an  outline 
of  the  issues  to  be  addressed  or  the 
presentation  itself.  Public  conunents 
should  focus  on  scientific  or  technical 
aspects  of  the  matters  before  the 
respective  Committee  at  its  meeting. 
There  will  be  time  allocated  for  public 
comment  at  subsequent  meetings  when 
the  Committees  are  actually  involved  in 
substantive  review  activities. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  each  individual 
or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 


minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 
A  Robert  FUak, 

Acting  Staff  Director,  Science  Advisory  Board. 
|FR  Doc.  97-31136  Filed  11-25-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00613;  FRL-575S-q 

State  RFRA  Issuas  Raaaarch  and 
Evaluation  Group  (SFIREG);  Opan 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  will  hold  a  2-day  meeting, 
December  8.  and  December  9. 1997. 
This  notice  annoimces  the  location  and 
times  for  the  meetings  and  sets  forth  the 
tentative  agenda  topics.  The  meetings 
are  open  to  the  public. 
DATES:  The  SFIREG  will  meet  en 
Monday,  December  8, 1997,  from  8:30 
a.m.  to  5  p.m.  and  Tuesday.  December 
9. 1997.  from  8:30  a.m.  to  12  pjn. 
ADDRESSES:  The  meeting  will  be  held  at 
the  National  Airport  Doubletree  Hotel, 
300  Army  Navy  Drive,  Arlington-Crystal 
aty,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Elaine  Y.  Lyon.  Office  of  Pesticide 
Programs  (7506C).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  1921  Jefferson 
Davis  Highway,  Crystal  Mall  #2,  Rm. 
11131,  Arlington-Crystal  Qty,  VA;  (703) 
305-5306;  (703)  308-1850  (fax);  e-mail:  • 
Lyon.elaine.@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  includes 
the  following: 

1.  Update  on  the  Food  Quality 
Protection  Act: 

a.  Tolerance  reassessment  program. 

b.  Minor  crops  •  office  interactions 
with  USDA  for  use  data  collection. 
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c.  Section  18  regulations. 

2.  Section  18  homepage. 

3.  OfGce  of  Enforcement  and 
Compliance  Assurance  (OECA)  Updates: 

a.  Performance  partnerships  status. 

b.  Urban  pesticide  initiative 
activities  and  states  funding  request. 

c.  Cooperative  agreement  issues. 

4.  Antimicrobial  Issues: 

a.  Definition  of  pest  in  the 
antimicrobial  rule. 

b.  Clarification  of  state  support  in 
the  antimicrobial  area. 

c  Office  of  Enforcement  and 
Compliance  assurance  plans  for  efficacy 
testing. 

d.  State  lab  involvement 

5.  Performance  Measures: 

a.  Results  of  September  1997 
workshop. 

b.  Future  activities. 

c.  OECA's  direction  regarding 
measures  and  GPRA. 

6.  Policy  to  address  changes  to  worker 
risk  mitigation  measures. 

^    7.  Quality  assurance/quality  control/ 
national  environmental  laboratory 
program. 

8.  Pesticide  regulatory  education 
program  course  offerings. 

9.  Regional  reports  and  introduction 
of  issue  papers. 

10.  Other  topics  as  appropriate. 

List  of  Subjects  ^ 

Environmental  protection.  ' 

Dated:  November  20. 1997. 

Jay  Ellenberger. 

Director,  Field  and  External  Affairs  Division, 

Office  of  Pesticide  Programs. 

(FR  Doc.  97-31129  Filed  11-25-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-777;  FIH.-S754-4] 

Notic«  Of  Filing  of  Pesticide  Petitions 

MENCy:  Environmental  Protection 
Agency  (EPA).       • 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  ninnber  PF-777,  must  be 
received  on  or  before  December  26, 
1997. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 


Records  Integrity  Branch  (7502C), 
Information  Resources  and  Services 
Division,  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2. 1921  Jefferson  Davis  Midway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  RJRTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller  (PM  23), 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  237,  CM  *2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703 
305-6224.  e-mail: 
miller.joanne@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-777J 
(including  comments  and  data 


submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
docvunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (PF-7771  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries. 

List  of  Subiects 

Environmental  protection, 
Agricultiual  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  4. 1997. 

J 


JonM, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Sununaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
simimaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
aimounces  the  availabiUty  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

BASF  Corporation 

PP6F4604.  4F3041  and  FAP  4H5428 

EPA  has  received  pesticide  petitions 
(PP  6F4604,  4F3041,  and  FAP  4H5428) 
from  BASF  Corporation,  26  Davis  Drive, 
Research  Triangle  Park.  P.O.  Box  13528, 
NC  27709,  proposing  pursuant  to 
section  408  (d)  of  the  Federal  Food. 
Drug  and  Cosmetic  Act.  21  U.S.C. 
346a(d).  to  amend  40  CFR  180.227  by 


establishing  and  amending  tolerances 
for  residues  of  the  herbicide  dicamba  in 
or  on  the  raw  agricultural  commodities 
soybeans,  wheat,  barley,  oats,  com, 
cotton,  grasses  and  asparagus  at  the 
proposed  tolerances  as  described  below. 
The  proposed  analytical  methods 
involve  extraction,  partition,  clean-up 
and  detection  of  residues  by  gas 
chromatography/electron  capture 
detector  (gc/ecd).  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism  is 
adequately  understood  on  the  basis  of 
soybean,  asparagus,  cotton,  sugarcane 
and  published  data  on  grass.  In  the 
majority  of  registered  crops,  the  major 
metaboUte  is  the  3.6  dichloro-5-OH-o- 
anisic  acid.  Tolerances  are  expressed  as 
the  dicamba  parent  plus  the  respective 
major  metabolite. 

2.  Analytical  method.  BASF  Corp.  has 
provided  suitable  independently 
validated  analytical  methods  for 
detecting  and  measuring  levels  of 
dicamba  and  its  metabolites  in  or  on 
food  vtnth  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  described  in  these 
and  the  existing  tolerances.  Adequate 
methods  are  available  in  PAM-II  for 
enforcement  purposes.  The  analytical 
method  involves  extraction,  partition, 
clean-up  and  detection  of  residues  by 
gas  chromatography/electron  capture 
detector  (gc/ecd). 

3.  Magnitude  of  the  residue — i.  Plant. 
Residue  trials  have  been  conducted  with 
dicamba  on  the  crops  for  expanded  use 
requested  in  the  subject  petitions. 
Multiple  salts  of  dicamba  were  studied 
in  side-by-side  testing  to  confirm  that  no 
effect  on  magnitude  of  the  residues  was 
caused  by  the  salt  formulation  type  of 
the  dicamba.  The  tolerances  listed 
below  are  based  on  the  maximum 
expected  residue  horn  geographically 
representative  field  trial  data: 

Proposed  tolerances  for  combined 
residues  of  the  herbicide  dicamba  (3,6- 
dichloro-o-anisic  acid)  and  its 
metabolite  3,6-dichloro-5-hydroxy-o- 
anisic  acid  in  or  on  the  raw  agricultiual 
commodities  as  follows  40  CFR 
180.227(a):  Cottonseed  3.0  parts  per 
million  (ppm);  Com,  forage  3.0  ppm; 
Com,  fodder  3.0  ppm;  Crop  Group  17, 
Grass  forage,  fodder  and  hay  Forage  125 
ppm,  Hay  200  ppm;  Wheat,  forage  80 


ppm,  Wheat,  hay  20  ppm;  21  U.S.C. 
section  701  MRL  Cottonseed  meal  5.0 
ppm;  Wheat  grain  2  ppm,  Wheat  straw 
30  ppm;  Barley  grain  2  ppm:  Barley 
straw  30  ppm. 

Proposed  tolerances  for  combined 
residues  of  the  herbicide  dicamba  (3,6- 
dichloro-o-anisic  acid)  and  its 
metabolite  3,6-dichloro-2- 
hydroxybenzoic  acid  in  or  on  the  raw 
agricultural  commodities  as  follows  40 
CFR  180.227(b):  Soybean  grain  4  ppm, 
Soybean  hulls  13  ppm;  Asparagus  3.5 
ppm. 

Only  newly  generated  data,  or  data 
not  implicated  in  the  CRAVEN 
Laboratories  indictment  are  used  to 
support  the  subject  petitions. 

Dicamba  residues  concentrate  in  the 
following  commodities:  soybean  hulls; 
sugarcane  molasses;  cottonseed  meal. 

ii.  Animal.  The  amended  uses 
proposed  do  not  yield  secondary 
residues  in  meat  and  milk  above  the 
tolerances  already  published  under  40 
CFR  180.227.  Data  from  metabolism  and 
feeding  studies  in  poultry  have 
established  that  the  maximum  expected 
dietary  burden  from  crops  treated  with 
dicamba  will  not  result  in  quantifiable 
residues  above  the  limits  of  the 
analytical  method. 

B.  Toxicological  Profile 

Data  are  provided  that  are 
representative  of  the  mammalian 
toxicity  effects  of  dicamba  and  are  part 
of  the  many  studies  conducted  to 
support  the  BASF  Corp.  assertion  of 
safety  of  dicamba  to  humans. 

1.  Acute  toxicity— i.  Oral  Rat  LDjo: 
1,879  mg/kg  (m);  1581  mg/kg  (f). 

ii.  Acute  Dermal  Rat  LDso:  >  2,000  kg/ 
kg{m/f). 

ill.  Acute  Inhalation  Rat  LCso:  >  9.6 
mg/L  (m/f). 

iv.  Primary  Eye  Irritation:  Extremely 
irritating  and  corrosive  to  the  eye. 

V.  Primary  Dermal  Irritation  Rabbits: 
Not  a  primary  skin  irritant. 

vi.  Dermal  Sensitization  Guinea  Pigs: 
Moderate  potential  to  cause  dermal 
sensitization. 

vii.  Acute  Neurotoxicity:  NOEL  <300 
mg/kg  (lowest  dose  tested). 
Neurobehavioral  effects  were  observed 
at  all  dose  levels  but  primarily  at  the 
initial  1.5  hr  post-dose  testing  only.  No 
ileurobehavioral  effiects  were  noted  by 
day  14  after  treatment  and  no 
neuropathological  effects  were  found 
indicating  there  are  no  persistent  effects 
on  the  nervous  system. 

2.  Genotoxicity.  Ames:  Negative;  In 
vitro  chromosome  aberration  in  Chinese 
Hamster  Ovary:  Negative:  Sex-linked 
recessive  lethal  in  Drosophila:  Negative; 
Chromosome  aberrations  in  rat  bone 
marrow:  Negative;  Mitotic 


recombination:  Negative;  UDH  (UDS 
with  WI-38  himian  lung  fibroblasts: 
Negative;  DNA  damage  as  detected  with 
repair  deficient  prokaryote  E.  coli: 
Positive;  DNA  damage  as  determined 
with  repair  deficient  eukaryote  S. 
typhimurium:  Negative;  UDS  in  htmian 
lung  lymphocytes  with  activation: 
Negative;  Sister  chromadd  exchange  in 
human  cultured  lymphocytes:  sli^t 
increase.  Overall  weight  of  the  evidence 
from  all  studies  indicates  that  dicamba 
is  not  genotoxic. 

3.  Reproductive  and  developmental 
toxicity — i.  Rodent  developmental 
toxicity  rat.  Oral  doses  of  0,  64, 160,  or 
400  mg/kg  were  administered  daily 
during  gestation  days  6  to  19.  Maternal 
toxicity  occurred  at  the  high  dose  as 
evidenced  by  mortality  of  four  animals, 
clinical  signs  and  decreased  weight 
gain.  The  numbers  of  implantations, 
resorptions,  and  fetuses  for  test  animals 
were  similar  to  those  numbers  for 
control  animals.  No  fetal  abnormalities 
were  attributed  to  exposure  to  dicamba. 
Therefore,  technical  dicamba  was  not 
foimd  to  be  teratogenic.  Maternal 
toxicity  was  fotmd  only  at  the  HDT  with 
a  NOEL  of  160  mg/kg/day.  The 
developmental  NOEL  was  the  highest 
dose  tested  of  400  mg/kg/day. 

ii.  Rabbit  developmental  toxicity. 
Dicamba  was  administered  orally 
(imdiluted)  via  capsule  to  groups  of  20 
artificially  inseminated  New  Zealand 
White  rabbits  at  dose  levels  of  0.  30, 
150,  or,  300  mg/kg  on  days  6-18  of 
presumed-gestation.  Females  were 
sacrificed  on  Day  29  of  presumed 
gestation.  Maternal  toxicity  occurred  at 
150  and  300  mg/kg/day  as  evidenced  by 
clinical  signs  and  either  body  weight 
loss  or  reduced  weight  gain.  Abortions 
occiured  at  150  and  300  mg/kg/day.  No 
significant  differences  were  obtained  in 
Utter  averages  for  corpora  lutea, 
implants,  litter  sizes,  resorption  sites, 
percent  male  fetuses,  fetal  body  weight, 
percent  resorbed  conceptuses  or  niunber 
of  does  with  any  resorptions.  No  gross 
extemal,  soft  tissue  or  skeletal 
alterations  in  fetuses  were  considered  to 
be  related  to  treatment.  Therefore, 
dicamba  was  found  to  be  not 
teratogenic.  The  maternal  no-observed- 
adverse-effect-level  (NOAEL)  for 
technical  dicamba  to  pregnant  rabbits 
was  30  mg/kg/day.  Levels  of  150  and 
300  mg/kg  caused  abortions,  but  were  at 
significant  maternally  toxic  doses.  The 
developmental  NOAEL  was  the  highest 
dose  tested,  300  mg/kg/day. 

iii.  Two-generation  reproduction  rat. 
Potential  effects  on  growlh  and 
reproductive  performance  were  assessed 
over  2-generations  of  rats  maintained  on 
diets  containing  Technical  Dicamba  at 
concentrations  of  0  (control),  500. 1,500, 
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or  5,000  ppm.  Parental  toxicity  occurred 
at  5,000  ppm  in  the  form  of  lower 
weight  gain  in  females  and  increased 
liver  weights  of  both  sexes.  Exposure  at 
5,000  ppm  was  associated  with  a  slower 
growth  rate  of  Fl  pups  prior  to  weaning 
and  resulted  in  lower  initial  body 
weights  in  those  selected  as  parental 
animals.  The  lower  body  weight  was 
associated  with  a  decrease  in  both  food 
consumption  and  water  intake.  Sexual 
maturation  was  slightly  delayed  among 
males,  but  was  likely  associated  with 
the  initial  reduced  growth  rate.  F2  pup 
weights  were  reduced  at  3,000  and 
1,500  ppm.  There  were  no  treatment- 
related  effects  on  reproductive  ability  at 
any  level.  The  NOEL  and  LOEL  for 
systemic  toxicity  were  1,500  (approx 
130  mg/kg/day)  and  5,000  ppm, 
respectively.  The  NOEL  and  LOEL  for 
pup  toxicity  were  500  (approx.  45  mg/ 
kg/day)  and  1,500  ppm,  respectively. 
4.  Subchronic  toxicity — i.  Twenty- 
one-day  Dermal.  Technical  dicamba  was 
applied  dermally  to  rabbits  for  5  days  a 
week  for  three  weeks  at  dosage  levels  of 
0,  100,  500  and  2.500  mg/kg/day.  There 
were  no  systemic  effects  at  any  level  of 
treatment.  Skin  irritation  was  evident  at 
all  treatment  levels,  but  consisted  of 
only  a  slight  erythema  at  100  mg/kg/ 
day.  The  systemic  NOEL  was  the 
bluest  dose  tested  of  2,500  mg/kg/day. 
li.  Thirteen-week  rodent  feeding  (rat). 
Rats  were  offered  technical  dicamba  at 
dietary  concentrations  of  0.  1,000.  5,000, 
or  10,000  ppm.  The  mean  body  weight 
and  food  consimiption  values  for  the 
high  dietary  level  animals  were 
decreased  from  the  control  values.  No 
adverse  treatment-related  findings  were 
noted  in  either  the  blood  parameters 
investigated  or  necropsy  evaluation. 
Microscopic  examinations  of  the  liver 
revealed  an  absence  or  reduction  of 
cytoplasmic  vacuolation  in  the 
hepatocytes  of  the  high  dietary  level 
animals.  The  NOEL  was  5,000  ppm  (342 
mg/kg/day  males,  392  mg/kg/day 
females). 

iii.  Thirty-eight-week  non-rodent 
(dog).  In  a  dose-range  finding  study  for 
a  subsequent  chronic  dog  study,  a  small 
number  of  dogs  were  treated  via  the  feed 
with  technical  dicamba  at  dosage  levels 
of  0, 1,000.  2,500  and  5,000  ppm  for 
four  to  eight  weeks.  Decreased  food 
consumption  occurred  in  all  dose 
groups  during  the  first  week  of 
treatment,  and  persisted  in  some  dogs  at 
2,500  and  5,000  ppm.  Decreased  body 
weight  gains  or  weight  loss  were  noted 
in  the  treatment  groups.  The  NOEL  from 
the  one-year  dog  study  discussed  below 
is  used  to  satisfy  the  requirement  for  the 
subchronic  dog  NOEL. 

iv.  Sub-chmnic  neurotoxicity.  Rats 
were  fed  technical  dicamba  for  13  weeks 


at  dosage  levels  of  0,  3,000.  6.000  and 
12,000  ppm.  Body  weights  were  slightly 
reduced  in  high  dose  animals. 
Neurobehavioral  effects  were  noted  at 
the  high  dose  and  consisted  primarily  of 
signs  associated  with  rigidity  in 
response  to  handing.  No 
histopathological  effects  on  the 
peripheral  or  central  nervous  system 
were  noted.  The  neurotoxicity  NOEL 
was  established  at  6,000  ppm  (401  mg/ 
kg/day  males,  and  472  mg/kg/day, 
females). 

5.  Chronic  toxicity — i.  Chronic 
toxicity-dog.  Technical  Dicamba  was 
offered  orally  at  dietary  concentrations 
of  0  (Control),  100.  500,  or  2.500  ppm 
to  dogs  for  1  year.  Initially,  a  decrease 
in  fbod  consumption  was  noted  mainly 
among  males  at  500  and  2,500  ppm. 
This  was  most  notable  in  a  single  2,500 
ppm  male  resulting  in  almost  no  food 
consumed  for  the  1st  3  weeks  of  feeding. 
Following  administration  of  the  2,500 
ppm  diet  in  a  water  slurry  during  weeks 
4-6.  this  male  was  placed  back  on  feed 
and  food  consumption  stabilized.  There 
appears  to  be  a  limit  to  the  amount  of 
material  that  can  be  added  to  the  feed 
before  dogs  will  not  consume  the  diet. 
The  2.500  ppm  level  was  considered 
close  to  the  maximum  that  could  be 
employed,  as  1  dog  failed  to  consume 
the  diet  when  offered  in  the  usual  form. 
Due  mainly  to  the  aforementioned  male, 
mean  body  weight  of  2,500  ppm  males 
did  not  increase  until  week  5.  The 
overall  body  weight  gain  for  the  1  year 
period  was  comparable  for  all  groups.  It 
was  concluded  that  aside  from  the  lower 
food  consumption,  there  were  no  effects 
due  to  treatment  with  dicamba.  The  no- 
effiect  level  for  toxicity  was  the  highest 
dose  tested  of  2.500  ppm  (approx.  59 
mg/kg/day  males.  57  mg/kg/day 
females). 

ii.  Chronic  feeding/oncogenicity  in 
rat.  Groups  of  60  rats/sex  were 
maintained  on  diets  containing 
technical  dicamba  at  concentrations  of 
either  0,  50.  250.  or  2,500  ppm.  An 
interim  sacrifice  of  10/sex/ievel  was 
conducted  at  12  months.  Initially 
scheduled  as  a  27  month  (108  week) 
study,  males  were  sacrificed  at  115 
weeks  and  females  at  118  weeks  due  to 
high  survival  rates. 

There  were  no  effects  due  to  treatment 
on  any  chronic  toxicity  parameters 
investigated.  In  males,  no  statistically 
significant  differences  in  data  for  all 
tumors  combined,  all  benign  tumors 
combined,  and  all  malignant  tumors 
combined  were  obtained.  A  slight 
increase  in  malignant  lymphoma  was 
not  statistically  significant  (pairwise 
comparisons)  and  was  not  considered  to 
be  toxicologically  significant.  A  slight 
increase  in  thyroid  parafoUicular  cell 


carcinoma  in  the  high  treatment  group 
was  noted  but  was  not  statistically 
significant  in  pairwise  comparisons.  In 
females,  no  statistically  significant 
differences  were  noted  in  comparisons 
with  all  tumors  combined,  all  benign 
tumors  combined,  and  all  malignant 
tumors  combined  or  in  any  individual 
tumor  type. 

In  summary,  no  signs  of  toxicity 
related  to  administration  of  dicamba 
were  noted.  Dicamba  was  not 
oncogenic.  Based  on  the  results  of  the 
study,  the  no  effect  level  was  considered 
to  be  2,500  ppm  (107  mg/kg/day  males 
and  127  mg/kg/day  females). 

iii.  Oncogenicity  in  mice.  Groups  of 
mice  were  fed  diets  containing  dicamba 
at  concentrations  of  0,  50, 150, 1.000,  or 
3,000  ppm.  Males  were  killed  following 
89  weeks  of  feeding  and  females  were 
killed  following  104  weeks  of  feeding. 
Reduced  body  weight  gain  (not 
statistically  different)  was  noted  among 
3.000  ppm  females.  Increased  mortality 
noted  among  3.000  ppm  males  was 
considered  unlikely  to  be  related  to 
treatment  but  could  not  be  completely 
excluded.  An  increased  incidence  in 
lymphoid  tumors,  showing  a  statistical 
significance  at  150  and  1.000  ppm. 
occurred  in  females.  However,  the 
incidence  at  3,000  ppm  did  not 
statistically  differ  from  control. 
Additionally,  there  was  no  significant 
trend  with  dosage  and  the  values  for 
treated  females  were  within  historical 
control  data.  The  incidence  of  benign 
and  malignant  tumors  in  all  tissues  were 
similar  for  treated  and  control  animals. 
The  NOEL  was  determined  to  be  1,000 
ppm  (108  mg/kg/day  in  males  and  121 
mg/kg/day  in  females).  However,  the 
RfD  best  committee  chose  to  establish 
the  NOEL  at  3.000  ppm  and  stated  that 
no  LOEL  had  been  established.  ' 

6.  Estrogenic  or  other  endocrine 
effects.  No  specific  tests  have  been 
conducted  to  determine  endocrine- 
disrupting  effects.  However,  extensive 
subchronic  and  chronic  tests  have  been 
conducted  in  several  species,  and 
results  have  demonstrated  no  effects  on 
the  endocrine  system. 

7.  Animal  metabolism.  Dicamba  has 
been  tested  in  rats,  dogs,  cattle,  goats 
and  hens.  In  all  cases,  dicamba  is 
excreted  very  rapidly,  mainly  as  n 
unchanged  dicamba  and  to  a  lesser 
extent  as  3,6-dichloro-2-hydroxyben2oic 
acid  with  trace  amounts  of  3.6-dichloro- 
5-hydroxy-a-anisic  acid.  The  results  of 
these  studies  demonstrate  that  dicamba 

is  not  persistent  and  does  not 
accumulate  in  animals. 

8.  Metabolite  toxicity.  Toxicity  of  the 
metabolites  of  dicamba  to  humans  is 
concurrently  evaluated  during  toxicity 
testing  because  both  plant  and  animal 


metabolites  are  formed  during  the 
course  of  toxicity  tests.  Both  plant  and 
animal  major  metabolites  are  considered 
not  of  toxicological  concern. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Exposure  from 
the  use  of  Dicamba  in  the  culture  of 
wheat,  barley,  oats,  millet,  sorghum, 
com,  soybeans,  grasses,  cotton, 
sugarcane  and  asparagus  crops  is 
discussed  under  the  below  topics  of 
food  and  drinking  water. 

2.  Food.  The  subject  petition  amends 
these  uses  but  does  not  add  new  crops. 
The  potential  dietary  exposure  of  the 
population  to  residues  of  dicamba  or  its 
metabolites  is  calculated  tiased  on  the 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  all  crops  with 
dicamba  use.  The  TMRC  is  a  worst  case 
estimate  of  dietary  exposure  since  it 
assumes  that  100  percent  of  all  crops  for 
which  tolerances  are  established  are 
treated  with  dicamba,  and  that  pesticide 
residues  are  present  at  the  tolerance 
levels.  The  resulting  dietary  exposure 
estimate  therefore  overestimates 
exposure  and  is  considered 
conservative.  The  number  is  then 
determined  to  be  a  percentage  of  the 
EPA  decided  Reference  Dose  (RfD). 
Dietary  exposure  may  occur  from  crop 
commodities  and  meat  and  milk.  Based 
on  the  EPA  ORES  model  BASF  Corp. 
has  estimated  that  the  average  US 
population  dietary  exposure  to  dicamba 
to  be  only  1.87%  percent  of  the  RfD. 
This  number  is  very  low  and  considered 
very  safe  as  an  active  ingredient  is 
allowed  up  to  100%  before  less 
conservative  risk  assessment  measures 
are  initiated. 

Acute  dietary  analysis  compared  the 
daily  dietary  exposure  to  the  lowest 
NOEL  for  acute  and  subchronic  studies. 
EPA's  current  policy  for  Tier  I  analysis 
uses  the  conservative  assumption  that 
all  residues  are  at  a  high  end  estimate 
or  maximum,  typically  taken  as  the 
tolerance  value.  Acute  dietary 
assessment  for  dicamba  is  made  by 
comparing  the  ratio  of  exposure  and  the 
NOEL  bom  acute  neurotoxicity  of  300 
mg/kg/day  to  achieve  a  Margin  of 
E3q)osure  (MOE).  A  MOE  of  300  is 
required  because  a  NOEL  was  not 
reached  in  the  acute  neurotoxicity  test. 
The  following  MOE  values  are  obtained 
for  key  population  subgroups. 


Population  Subgroup 

Margin  of  Expo- 
sure 

Children  1  to  6 
Females  13+  years 
Males  13-f  years 

3000 

17000 
10000 

Population  Subgroup 


US  Population 
Infants  <1  year 


Margin  of  Expo- 
sure 


6000 
3000 


3.  Drinldng  water.  Dicamba  has  been 
used  commercially  for  in  excess  of  30 
years.  From  available  public  data, 
detections  in  groimd  water  from 
commercial  uses  have  been  very  low 
and  infrequent.  The  typical  level  found 
in  ground  water  is  less  than  5  ppb.  This 
should  be  compared  to  the  current 
Health  Advisory  Level  (HAL)  of  200  ppb 
and  the  anticipated  HAL  of  3,000  ppb 
under  the  newly  revised  RfD  of  0.45  mg/ 
kg/d. 

These  infrequent  and  low  levels  of 
detection  in  groundwater  demonstrate 
that  significant  movement  of  dicamba  is 
not  likely  and  is  not  a  considerable 
&ctor  in  assessing  himian  health  risk. 

4.  Non-dietary  exposure.  Non-dietary 
exposure  would  mainly  occur  from  the 
use  of  dicamba  for  broadleaf  weed 
control  on  residential  or  recreational 
turf.  BASF  is  currently  collecting  data 
on  the  potential  exposure  from  non- 
dietary  sources  such  as  residential  turf 
use.  However,  no  reliable  information  is 
cuirrently  available  for  risk  assessment  at 
this  time.  This  petition  is  only  related 

to  already  approved  crop  uses  and 
therefore  non-dietary  route  of  exposure 
is  not  considered  to  be  a  factor  in 
assessing  additional  human  risk. 

D.  Cumulative  Effects 

Dicamba  belongs  to  the  benzoic  acid 
class  of  compounds.  There  are  no  other 
compounds  of  this  class  in  significant 
use  and  none  in  food  use.  Therefore, 
omiulative  effects  from  dietary  or  non- 
occupational exposure  from  pesticides 
of  similar  chemistry  are  considered 
unlikely.  BASF  Corp.  does  not  have 
reliable  data  to  indicate  a  common 
mechanism  of  toxicity  to  other 
compounds.  Therefore  cumulative 
effects  from  conmion  mechanisms  of 
action  are  also  unlikely. 

E.  Safety  Determination 

The  RfD  for  dicamba  is  0.45  mg/kg/d. 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  cause  appreciable  human 
health  risk.  The  estimates  of  exposure 
are  based  on  conservative  assumptions 
that  all  crops  with  a  tolerance  for 
dicamba  are  treated  and  that  all  residues 
foimd  are  at  the  maximum  or  tolerance 
level. 


1.  U.S:  population.  Using  the  ' 
conservative  assumptions  described 
above,  BASF  Corp.  has  estimated  that 
the  US  population  dietary  exposure  to 
dicamba  is  1.87%  percent  of  the  RfD. 

2.  Infants  and  children.  Dicamba  was 
not  teratogenic  in  either  rats  or  rabbits 
despite  testing  to  maternally  toxic 
doses.  No  developmental  toxicity  was 
observed  in  rats  and  the  only  effect 
observed  in  rabbits  were  abOTtions  at 
clearly  maternally  toxic  doses.  Dicamba 
produced  no  effects  on  reproduction  in 
a  2-generation  study  in  rats.  The  only 
effect  observed  was  a  decrease  in  pup 
body  weight  at  the  high  dose  which  also  ^ 
produced  parental  toxicity,  and  at  the 
mid-dose  that  was  relatively  high  (130 
mg/kg/day).  Based  on  the  weight  of 
evidence  from  all  reproductive  and 
developmental  studies,  no  selective 
toxic  efects  on  infants  and  children  are 
expected,  and  no  additional  safety  factor 
is  wananted. 

Using  the  conservative  assumptions 
described  above,  BASF  Corp.  has 
estimated  the  dietary  exposure  to 
infants  and  children  as  percent  of  the 
RfD.  From  the  current  and  new 
proposed  use  of  dicamba  dietary 
exposure  for  the  most  sensitive 
subgroups  are  6.65%  for  non-nursing 
infonts  (<1  yr  old)  and  4.6%  for  children 
1  to  6  yrs  old.  , 

Aggregate  exposure  due  to  the 
combined  residues  in  food,  drinking 
water  and  non-dietary  exposure  through 
direct  contact  with  residues  in  a 
residential  setting  (lawn)  should  be 
pursued  through  the  use  of  a  reserve 
risk  approach.  The  elements  for 
consideration  are  therefore  estimated  as 
follows: 

Food:    Total  Population 1.87% 

Non-nursing  In&nts  <6  yrs  . . .  6.7% 

Water/Lawn:    Low  human  risk. 

expected  to  be  inconsequential 

BASF  Corp.  believes  that  the  water 
and  non-dietary  exposure  risk  for  the 
most  sensitive  subgroup  is 
inconsequential  due  to  demonstrated 
low  findings  in  water  relative  to  the 
HAL  and  low  toxicity  to  humans  with 
respect  to  oral,  dermal  and  inhalation 
exposure. 

Aggregate  exposure  is  therefore 
estimated  to  be  less  than  10%  of  the  RfD 
for  the  most  sensitive  population 
subgroup.  Therefore.  BASF  Corp. 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  of  residues  of 
dicamba  or  its  metabolites  including  all 
dietary  and  other  non-occupational 
exposures. 
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F.  International  Tolerances 

No  international  tolerances  have  been 
established  under  CODEX.  Therefore 
there  is.no  need  to  ensure  consistency. 
(FR  Doc.  97-30813  FUed  11-25-97;  8:45  am] 

MUJNO  CODE  tBtO  60  F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

(PF-TTB;  FRL-S753^ 

Notice  Of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

nMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 


pesticide  chemicals  in  or  on  various 

food  commodities. 

DATES:  Comments,  identified  by  the 

docket  control  number  PF-776.  must  be 

received  on  or  before  December  26, 

1997. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  {7502C), 
Information  Resources  and  Services 
Division.  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  «2,  1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket^pamail.epa.gov.  Follow  the 
instructions  ufider  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 


Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  GBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  The 

Regulatory  Action  Leader  listed  in  the 
table  below: 


Reguiaiory  Action 
LMder 


Ohss  Benmhend 
Mictiaet 
Mendelsotm. 


Telephone  Nunit>er/E-mail  Address 


703-306-9525,  e-mail:  t)enmhend.dnss#epamail.epa.gov. 
703-306-8715,  e-mailr  mendelsohn.rnike@epamail.epa.gov. 


Office  Location/Address 


5th  floor  CS*1.  2800  Crystal  Drive.  Artinglon.  VA  22202 
Do. 


SUPPUEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food.  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(dK2);  however.  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  ndes  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-7761 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketOepamail.epa.gav 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  {PF-7761  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  18. 1997. 

Janet  Andereen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Piogiums. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 


them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Engelhard  Corporation 

PP  7E4908 

EPA  has  received  a  pesticide  petition 
(PP  7E4908)  from  Engelhard 
Corporation.  101  Wood  Avenue,  Iselin. 
NJ  08830,  proposing  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act.  21  U.S.C.  346a.  to  amend 
40  CFR  part  180  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  kaolin  in  or  on 
all  food  commodities.  Pursuant  to  the 
section  408(d)(2)(A)(i)  of  the  FFDCA.  as 
amended,  Engelhard  Corporation  has 
submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition. 

A.  Proposed  Use  Practices 

Kaolin  is  to  be  used  as  an  aid  in 
control  of  damage  to  plants  from  insects, 
mites,  fungi,  and  bacteria.  Kaolin  is 
used  at  the  rates  of  6.25  to  12.4  lbs/acre 
for  row  crop  vegetables.  25  to  175  lbs/ 
acre  for  tree  fruit  crops,  and  12.5  to  37.5 
lbs/acre  for  small  fruit  crops.  Treatment 
is  made  prior  to  leaf  or  plant  emergence 
and  applied  to  crops  at  7  to  10  day 


intervals  depending  on  the  pest  to  be 
controlled.  Dosage  rates  are  applied 
with  standard  spray  equipment. 

B.  Product  Identity/Chemistry 

Kaolin  is  a  white,  nonporous, 
nonswelling.  natural  occuring 
aluminosilicate  mineral  with  the 
chemical  formula  Al4Si40io(OH)t. 
Kaolin  is  one  of  the  most  highly  divided 
and  highly  refined  naturally  occurring 
minerals.  Median  particle  size  of 
commercial  products  vary  between  0.1  - 
10  microns.  Kaolin  is  nonreative.  Its 
hydrophilic  surface  allows  kaolin  to  be 
easily  dispersed  in  water  at  neutral  pH 
values  of  6-8.  Common  physical 
properties  of  kaolin  are:  platy  shape, 
high  brightness  (80-95),  specific  gravity 
2.58-2.63,  refractive  index  1.56-1.62. 
and  Mohs  hardness  2-3. 

C  Toxicological  Profile 

Acute  toxicity.  An  acute  oral  toxicity 
limit  test,  acute  dermal  toxicity  test  on 
the  active  ingredient  and  an  acute  oral 
toxicity  test,  a  primary  skin  irritation 
test,  and  primary  eye  irritation  test  on 
the  end  use  product  have  been 
submitted.  The  acute  oral  limit  dose  test 
on  the  active  ingredient  showed  that  the 
single  dose  Acute  Oral  LDso  is  greater 
than  5.000  mg/kg  of  bodyweight  of  rats. 
The  acute  dermal  toxicity  limit  test  on 
the  active  ingredient  showed  that  the 
single-dose  Acute  Dermal  LDso  is  greater 
than  5.000  mg/kg  of  bodyweight.  The 
primary  skin  irritation  study  on  the  end 
use  product  showed  that  the  test 
substance  is  classified  as  slighUy 
irritating  to  the  skin.  The  primary  eye 
irritation  study  on  the  end  use  product 
showed  that  the  test  substance  is 
classified  as  minimally  irritating  and 
non-irritating  to  the  unrinsed  and  rinsed 
eye  respectively. 

Kaohn  is  used  as  an  indirect  food 
additive  for  paper/paper  board  dry  food 
contact,  adhesives,  polymeric  coatings, 
rubber  articles,  and  cellophane.  Kaolin 
is  used  in  pharmaceuticals,  tablet 
diluents,  poultices,  and  surgical  dusting 
powders.  Kaolin  is  used  as  a  cosmetic 
in  face  powders,  fece  masks,  and  face 
packs.  Kaolin  is  used  in  health  products 
and  toiletries,  toothpaste,  and 
antiperspirants.  Kaolin  can  be  used 
directly  in  foods  as  an  anti-caking  agent 
(up  to  2.5%).  Kaolin  has  GRAS 
(Generally  Recognized  as  Safe)  status 
under  21  CFR  186.1256  and  is  generally 
recognized  as  safe  "As  an  indirect 
human  food  ingredient  with  no 
limitation  other  than  current  good 
manufacturing  practice." 

D.  Aggregate  Exposure 

1 .  Dietary  exposure.  Dietary  exposure 
of  kaolin  via  food  or  water  is  difficult 


to  estimate  due  to  the  use  of  kaolin  in 
thousands  of  products.  Kaolin  is  an 
inert  mineral  naturally  occuring  in  the 
environment,  and  has  no  known 
toxicological  effects. 

2.  Non-dietary  exposure,  non- 
occupational exposure.  Increased  non- 
dietary  exposure  of  kaolin  via  lawn  care, 
topical  insect  repellents,  etc.,  is  not 
applicable  to  this  application. 

E.  Cumulative  Exposure 

Kaolin  has  no  mode  of  toxicity  and 
therefore  cumulative  exposure  is  not 
applicable.  Kaolin  is  used  in  thousands 
of  products  as  well  as  being  a  naturally 
occurring  part  of  the  environment. 
Cumulative  exposure  is  not  possible  to 
calculate  nor  is  it  necessary  due  to  the 
non-toxic  nature  of  kaolin. 

F.  Endocrine  Disruptors 

Engelhard  Corporation  has  no 
information  to  suggest  that  kaolin  will 
adversely  affect  the  immune  or 
endocrine  systems. 

G.  Safety  Considerations 

The  lack  of  toxicity  of  kaolin  is 
demonstrated  by  the  above  summary. 
Based  on  this  information,  the  aggregate 
exposure  to  kaolin  over  a  lifetime 
should  not  pose  appreciable  risks  to 
human  health.  There  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  kaolin  residues. 
Exempting  kaolin  from  the  requirement 
of  a  tolerance  should  be  considered  safe 
and  pose  insignificant  risk. 

H.  Analytical  Method 

An  anal)rtical  method  for  residues  is 
not  needed  as  this  petition  requests  an 
exemption  frtim  the  requirement  of  a 
tolerance. 

/.  Existing  Tolerances 

Kaolin  is  exempted  from  the 
requirement  of  a  tolerance  "when  used 
as  an  inert  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest."  (40  CFR  180.1001). 

The  registrant  does  not  know  if 
international  tolerance  exemptions 
exist.        (Driss  Benmhend). 

2.  Plant  Genetic  Systems  (America)  Inc. 

PP  7G4921 

EPA  has  received  pesticide  petition 
(PP  7G4921)  from  Plant  Genetic  Systems 
(America),  Inc.,  7200  Hickman  Road, 
Suite  202.  Des  Moines.  lA  50322. 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug  and  Cosmetic 
Act.  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  establishing  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  plant- 


pesticide  Bacillus  thuringiensis  subsp. 
tolwotihi  Cry9C  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  com  for  feed  use  only.  The 
summary  of  the  petition  published  in 
this  notice  was  proposed  by  the 
petitioner.  This  request  proposes  to 
amend  Experimental  Use  Permit. 
70218-EUP-l.  issued  to  Plant  Genetic 
Systems  (America),  Inc.  on  February  5, 
1997,  issued  under  crop  destruct 
conditions. 

Pursuant  to  the  section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended.  Plant 
Genetic  Systems  (America)  has 
submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Plant  Genetic 
Systems  (America)  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
petition.  The  simimary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
was  not  clear  that  it  reflected  the 
conclusion  of  the  p>etitioner  and  not 
necessarily  EPA. 

A.  Bacillus  thuringiensis  subsp. 
tolworthi  Cry9C  Protein  Uses 

Com  plants  have  been  protected  from 
lepidopteran  insect  pests  such  as 
European  com  borer  Ostrinia  nubilalis 
(Huber).  by  expressing  a  Cry9C  protein. 
The  CryQC  protein  expressed  by  the 
com  plants  corresponds  to  the 
insecticidal  moiety  of  the  Cry9C  crystal 
protein  of  &  Bacillus  thuringiensis 
subsp.  tolworthi  strain.  Transgenic  com 
plants,  expressing  Cry9C  protein, 
represents  an  excellent  addition  to 
growers'  options  for  insect  control  that 
reduces  or  eliminates  the  need  for 
chemical  inputs  and  fits  well  within  an 
integrated  pest  management  program. 

B.  Product  Identity/Chemistry 

The  cry9C  gene,  was  isolated  from  the 
Bacillus  thuringiensis  tolworthi  strain, 
truncated  and  modified  before  it  was 
stably  inserted  into  com  plants.  The 
tryptic  core  of  the  microbially  produced 
Cry9C  delta-endotoxin  is  sindlar  to  the 
Cry9C  protein  foimd  in  event  CBH351. 
The  Cry9C  protein  was  produced  and 
purified  from  a  bacterial  host,  for  the 
purposes  of  mammalian  toxicity  studies. 
Product  analysis  that  compared  the 
Cry9C  protein  from  the  two  sources 
included:  SDS-PAGE.  Westem  blots.  N- 
terminal  amino  acid  sequencing, 
glycosylation  tests  (for  possible  post- 
translational  modifications)  and  insect 
bioassays. 

No  analytical  method  is  included 
since  this  petition  requests  a  temporary 
exemption  from  the  requirement  of  a 
tolerance. 
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C.  Mammalian  Toxicological  Profile 

Bacillus  thuringiensis  proteins  have 
been  used  commercially  for  more  than 
30  years  without  any  evidence  for 
adverse  health  effects.  Bacillus 
thuringiensis  mode-of-action  can  be 
divided  into  a  series  of  critical  steps: 
ingestion  by  the  insect,  specific  binding 
to  brush  border  membrane  receptors, 
membrane  insertion,  and  pore  formation 
thus  destroying  the  midgut  lining  and 
causing  death  of  the  insect.  Bacillus 
thuringiensis  proteins  do  not  bind  or 
cause  these  types  of  effects  to 
mammalian  gut  membranes.  The 
extensive  mammalian  toxicity  studies 
performed  to  support  the  safety  of 
Bacillus  thuringiensis  -  containing 
pesticides  clearly  demonstrate  that  the 
tested  isolates  are  not  toxic  or 
pathogenic  (McClintock,  et  al.,  1995, 
Pestic.  Sci.  45:95-105).  Although 
Bacillus  thuringiensis  strains  have  been 
used  for  decades  as  sprayable  microbial 
products,  no  confirmed  cases  of  allergic 
reactions  have  been  documented, 
despite  dermal,  oral  and  inhalation 
exposures.  A  reference  to  this  is  made 
by  the  EPA  in  a  Federal  Register  notice, 
dated  August  16, 1995  (60  FR  42443) 
(FRL-4971-3). 

The  CTy9C  protein  insecticidal  mode- 
of-action  is  apparently  similar  to  that  of 
the  well  known  CrylA  proteins.  In 
addition  to  the  safe  history  of  Bacillus 
thuringiensis  proteins  outlined  above, 
several  other  studies  were  performed  to 
evaluate  mammalian  safety  of  the  Cry9C 
protein.  An  acute  toxicological  study 
was  performed  with  mice,  which 
demonstrated  that  the  Cry9C  protein 
had  an  LD50  >6,50Q  mg/kg.  A  test  for  in 
vitro  digestibility  under  simulated 
gastric  conditions  showed  that  the 
Cry9C  protein  found  in  bacteria  and  the 
protein  produced  in  plants  wias  stable 
for  4  hours  when  exposed  to  simulated 
gastric  juice.  However,  an  amino  acid 
sequence  homology  search  performed 
using  three  different  data  banks  (against 
135,867  sequences)  only  found 
homology  to  other  related  Bacillus 
thuringiensis  proteins.  To  determine 
possible  short  stretch  homology,  an  8- 
amino  acid  homology  search  was  also 
performed.  Except  with  the  Bacillus 
thuringiensis  proteins,  no  identical  8- 
amino  acid  peptide  sequences  could  be 
detected  in  the  searches.  Therefore,  it  is 
unlikely  that  Cry9C  protein  would  have 
significant  allergenic  potential. 

The  Cry9C  protein  or  metabolites  of 
the  protein  are  not  expected  to  interact 
with  the  immune  or  endocrine  system, 
since  the  protein  sequence  does  not 
match  any  known  allergens  or 
hormones.  Since  proteins,  in  general, 
are  not  known  to  be  carcinogenic  it  is 


unlikely  that  the  CryQC  protein  would 
have  carcinogenic  properties. 

All  living  organisms  contain  DNA  and 
there  are  no  examples  of  nucleic  acids 
causing  any  toxicological  effects  from 
dietary  consumption.  The  genetic 
material  necessary  for  the  production  of 
the  Cry9C  protein  in  plants  includes  the 
genetic  construct  that  encodes  the 
Cry9C  protein  and  all  other  necessary 
genetic  elements  for  it's  expression. 
These  elements  include:  a  promotor, 
polylinker  sequences,  leader  sequences 
and  terminators  and  none  of  which  are 
expected  to  cause  any  toxicological 
effects. 

Taken  together,  the  data  supports  the 
lack  of  manunalian  toxicological  effects 
for  the  plant-pesticide  Bacillus 
thuringiensis  subsp.  tolworthi  Cry9C 
protein  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  in  com  for  feed  use  only. 

D.  Aggregate  Exposure 

Since  the  Cry9C  protein  is  expressed 
in  plant  tissues,  dermal  or  inhalation 
will  be  negligible  to  non-existent. 
Drinking  water  is  unlikely  to  be 
contaminated  with  Cry9C  protein  due  to 
the  rapid  degradation  of  plant  materials 
in  the  soil.  Furthermore,  no  direct 
human  dietary  exposure  to  Cry9C 
protein  will  occur  since  this  request  is 
for  animal  feed  use  only. 


E.  Cumulative  Effects 

The  unique  mode-of-action  of  Bt 
proteins  in  general,  coupled  with  the 
lack  of  mammalian  toxicity  for  the 
Cry9C  protein  provides  no  basis  for  the 
expectation  of  cumulative  effects  with 
other  compounds. 

F.  Safety  Determination 

Bt  microbial  pesticides  containing  Cry 
proteins  have  been  applied  for  more 
than  30  years  to  food  and  feed  crops 
consumed  by  the  US  population.  There 
have  been  no  human  safety  problems 
attributed  to  Cry  proteins.  The  extensive 
mammalian  toxicity  studies  performed 
to  support  the  safety  of  Bacillus 
thuringiensis  -  containing  pesticides 
clearly  demonstrate  that  the  tested 
isolates  are  not  toxic  or  pathogenic 
(McClintock,  et  al.,  1995,  Pestic.  Sci. 
45:95-105).  The  lack  of  mammalian 
toxicity  of  the  Cry9C  protein  provides 
support  for  our  request  of  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  set  forth  in  this  petition.  Non- 
dietary  exposure  of  infants,  children  or 
the  US  population  in  general,  to  the 
Cry9C  protein  expressed  in  com  plant 
materials,  are  not  expected  due  to  the 
uses  of  this  product  for  animal  feed  use 
only. 


G.  Existing  Tolerances 

No  tolerances  or  tolerance  exemptions 
have  been  granted  for  the  Bacillus 
thuringiensis  subsp.  tolworthi  Cry9C 
and  the  genetic  material  necessary  for 
the  production  of  this  protein  in  com 
for  feed  use  only.        (Michael 
Mendelsohn) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-779;  FRL-67SS-e] 

Notice  Of  Filing  of  Posticido  Petition 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions  < 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-779,  must  be 
received  on  or  before  December  26, 
1997. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instmctions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  Tompkins,  Registration 
Division  (7505C)  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  265,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202, 
.(703)  305-7801;  e-mail: 
tompkins.|ames0epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Dmg.  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2):  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  i>etition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-779) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket9epunul.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-779]  and 
appropriate  petition  niunber.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Food 
additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  November  4, 1997 

Jamea  lones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
aimounces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Rhone-Poulenc  Ag  Company 

PP  3F4233 

EPA  has  received  a  pesticide  petition 
(PP  3F4233)  from  Rhone-Poulenc  Ag 
Company,  2  Alexander  Drive,  Research 
Triangle  Park,  NC  27709,  proposing 
pursuant  to  section  408(d)  of  the  F^eral 
Food,  Dmg  and  Cosmetic  Act  21  U.S.C. 
346a(d).  to  amend  40  CFR  part  180  to 
extend  the  current  time-limited 
tolerances  for  bromoxynil  and  its 
metabolite  DBHA  (3.5-dibromo-4- 
hydroxybenzoic  acid)  resulting  from  the 
application  of  octanoic  and  heptanoic 
acid  esters  of  bromoxynil  to  cotton  in  or 
on  the  raw  agricultural  commodities 
undelinted  cottonseed  at  7  parts  per 
million  (ppm),  cotton  gin  byproducts  at 
50  ppm,  and  cotton  hulls  at  21  ppm  for 
a  1-year  period  aiul  to  increase  the 
current  acreage  limitation  from  3%  to 
10%  of  the  U.  S.  cotton  acreage 
(1.300.000  acres).  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
bromoxynil  residue  in  bromoxynil- 
tolerant  cotton  is  considered  to  be 
adequately  understood.  The  two  major 
components  of  the  terminal  residue  are 
parent  bromoxynil  and  the  metabolite 
3,5-dibromo-4-hydroxybenzoic  acid 
PBHA). 

2.  Analytical  method.  Adequate 
anal)rtical  methodologies  for  both  parent 
bromoxynil  and  the  DBHA  are  available 
for  enforcement  purposes.  The  method 


involves  sample  reflux  in  methanolic 
KOH,  partitioning  with  ether/hexane 
and  analysis  by  Gas  Chromatography. 
Limits  of  quantitation  allow  monitoring 
of  residues  in  cotton  commodities  at  or 
above  tolerance  levels.  Multiresidue 
testing  with  DBHA  has  been  conducted 
and  submitted  to  FDA. 

3.  Magnitude  of  residues.  Available 
magnitude  of  the  residue  data  from  a  60 
day  phi  crop  field  residue  study 
conducted  at  a  maximum  application 
rate  of  4.5  lb  active  ingredient/acre 
indicate  that  the  currently  established 
time-limited  tolerances  for  bromoxynil 
and  DBHA  will  not  be  exceeded  when 
Buctril  4EC  herbicide  is  used  according 
to  approved  label  directions. 

B.  Toxicological  Profile 

^    1.  Acute  toxicity.  A  complete  battery 
of  acute  toxicity  studies  for  bromoxynil 
(phenol)  has  been  conducted.  The  acute 
oral  toxicity  study  in  rats  resulted  in  a 
LDso  of  81  milligrams/kilogram  (mg/kg) 
(males)  and  a  LDso  of  93  mg/kg 
(females).  The  acute  dermal  toxicity 
study  in  rabbits  resulted  in  a  LDso  of 
>2,000  mg/kg  for  both  males  and 
females.  The  acute  inhalation  study  in 
rats  resulted  in  a  LCso  of  0.269 
milligram/liter  (mg/L)  for  males  and 
0.150  for  females.  The  primary  eye 
irritation  study  showed  corneal  opacity 
resolved  within  3  days,  iritis  resolved 
within  4  days  and  conjuctival  irritation 
which  persisted  for  10  days.  There  was 
no  irritation  in  the  primary  dermal 
irritation  study  and  the  dermal 
sensitization  study  in  guinea  pigs  was 
negative. 

2.  Genotoxicty.  Mutagenicity  studies 
conducted  include  an  unscheduled 
DNA  synthesis  study-rat  primary 
hepatocytes  (negative);  in  vitro  • 
transformation  assay-mouse  cells 
(negative);  sister  chromosomal  exchange 
study-CHO  cells  (negative);  forward 
mutation  study-mouse  lymphoma  cells 
(negative  without  activation  and 
positive  with  activation);  DNA  repair 
iest-E.  Coli  (positive);  in  vitro 
chromosomal  aberration  (negative 
without  activation  and  positive  with 
activation);  two  separate  micronucleus 
assays  (both  negative);  forward 
mutation-CHO  cells  (negative);  and 
Salmonella  typhimurium  reverse 
mutation  assay  (negative  with  and 
without  activation).  Rhone-Poulenc 
considers  bromoxynil  (phenol)  and 
DBHA  to  be  non-mutagenic. 

3.  Reproductive  ana  developmental 
toxicity.  A  teratology  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0,  4, 12.5,  or  40  mg/kg/day.  The 
maternal  no-observed-effect  level 
(NOEL)  and  lowest-observed-effect  level 
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(LEL)  are  12.5  and  40  mg/kg/day 
respectively.  The  developmental  NOEL 
and  LEL  are  4.0  and  12.5  mg/kg/day, 
respectively.  Maternal  body  weights  and 
food  consumption  were  reduced  in  the 
high  dose  group.  Fetal  effects  observed 
were  reduced  body  weight,  with 
associtaed  decreases  in  ossification.  An 
increase  in  14th  ribs  was  observed  in 
the  mid  and  high  dose  levels.  A 
teratology  study  was  conducted  with 
rats  administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0,  5,  15,  or  35 
mg/kg/day.  The  maternal  NOEL  and 
LEL  are  5.0  and  15  mg/kg/day. 
respectively.  The  fetotoxicity  and 
developmental  NOEL  and  LEL  are  less 
than  5  and  5  mg/kg/day,  respectively. 
Significant  maternal  mortality  and 
decreased  body  weight  gain  were 
associated  with  the  high  dose, 
indicating  that  the  maximum  tolerance 
dose  was  exceeded.  Decreases  in 
maternal  body  weight  gain  were  also 
observed  in  the  mid  and  low  dose 
levels.  At  the  mid-dose  level  a 
statistically  significant  increase  in  the 
number  of  fetuses  with  supernumerary 
ribs,  a  common  fetal  variant  was 
observed.  A  teratology  study  was 
conducted  with  rats  administered 
(orally)  bromoxynil  phenol  at  dose 
levels  of  0. 1.7.  5,  or  15  mg/kg/day.  The 
maternal  NOEL  and  T.KT.  are  5  and  IS 
mg/kg/day,  respectively.  The 
developmental  NOEL  and  LEL  are  5  and 
15  mg/kg/day,  respectively.  This  study 
was  classified  as  unacceptable, 
primarily  due  to  reporting  deficiendies. 
A  teratology  study  was  conducted  with 
rabbits  administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0,  15,  30,  or  60 
mg/kg/day.  The  maternal  NOEL  and 
LEL  are  15  and  30  mg/kg/day, 
respectively.  The  developmental  NOEL 
and  LEL  are  less  than  15  and  15  mg/kg/ 
day,  respectively.  Significant  body 
weight  gain  decrements  were  reported  at 
the  two  highest  dose  levels  along  with 
observed  decreases  in  food 
consumption.  The  severe  maternal 
toxicity  among  high  dose  dams  was 
associated  with  fetoxicity  and 
teratogenicity.  A  slight,  nonsignificant 
increase  in  supernumerary  ribs  was 
reported  at  the  mid  and  low  dose  levels. 
A  teratology  study  was  conducted  with 
mice  administered  (orally)  bromoxynil 
phenol  at  dose  levels  of  0,  11,  32.  or  96 
mg/kg/day.  Maternal  mortality  was 
olMerved  at  32  and  96  mg/kg/day.  Fetal 
body  weight  was  decreased  at  the  top 
dose  level,  associated  with  a  decrease  in 
caudal  vertebral  ossification  and  an 
increase  in  supernumerary  ribs.  The 
maternal  NOEL  and  LEL  are  11  and  32 
mg/kg/day  respectivel.  The 


developmental  NOEL  and  LEL  are  32 
and  96  mg/kg/day,  respectively. 

A  reproduction  study  was  conducted 
with  rats  administered  (orally) 
bromoxynil  phenol  at  dose  levels  of  0. 
0.8,  4,  or  21  mg/kg/day  in  the  diet.  The 
systemic  adult  rat  NOEL  is  4  mg/kg/day 
and  the  LEL  is  21  mg/kg/day.  The 
reproductive  NOEL  is  21  mg/kg/day, 
and  the  LEL  is  greater  than  21  mg/kg/ 
day.  The  postnatal  developmentaJ  NOEL 
is  4  mg/kg/day,  and  the  LEL  is  21  mg/ 
kg/day.  Body  weight  gain  decrements 
were  reported.  However,  no  adverse 
effects  on  fertility,  fecundity, 
reproductive  periFormance  or  pre  and 
postnatal  development  were  observed. 
A  reproduction  study  was  conducted 
with  rats  administered  (orally) 
bromoxynil  phenol  at  dose  levels  of  0, 
1.5.  5.  or  15  mg/kg/day  in  the  diet.  The 
systemic  rat  NOEL  is  1.5  mg/kg/day, 
and  the  LEL  is  is  5  mg/kg/day.  The 
reproductive  NOEL  is  15  mg/kg/day, 
and  the  LEL  is  greater  than  15  mg/kg/ 
day.  The  oCEspring  developmental  NOEL 
is  5  mg/kg/day  and  the  LEL  is  15  mg/ 
kg/ day.  Body  weight  gain  decrements 
were  reported.  However,  no  adverse 
effects  on  fertility,  fiec\mdity, 
reproductive  periFormance  or  pre  and 
postnatal  development  were  observed. 

Based  on  the  studies  discussed  above, 
it  is  concluded  that  bromoxynil  is  not 
teratogenic  at  doses  that  are  not 
maternally  toxic.  In  addition, 
bromoxynil  is  not  considered  a 
reproductive  toxicant  and  shows  no 
evidence  of  endocrine  efCacts. 

4.  Subchronic  toxicity.  In  a  12-week 
range-finding  study,  bromoxynil 
(phenol)  was  administered  in  the  diets 
of  male  and  female  CD-I  mice  at  dose 
levels  of  0, 1.3.  3.9. 13,  39, 130,  or  390 
mg/kg/day.  For  male  mice,  the  NOEL  is 
3.9  mg/kg/day  and  the  LOEL  is  13  mg/ 
kg/ day  based  on  increased  liver  wei^ts 
and  hepatocellular  hypertrophy.  In 
female  mice,  the  NOEL  is  13  mig/kg/day 
and  the  LOEL  is  39  mg/kg/day  based  on* 
increased  liver  weights,  hepatocellular 
hypertrophy,  hepatocellular 
degeneration,  and  hepatocellular 
vacuolization.  In  a  13-week  subchronic 
feeding  study,  bromoxynil  (phenol)  was 
administered  in  the  diet  to  male  and 
female  Sprague-Dawley  rats  at  dose 
levels  of  0,  28,  58,  or  168  mg/kg/day. 
For  male  rats,  the  NOEL  is  28  mg/kg/day 
and  the  LOEL  is  58  mg/kg/day  based  on 
decreased  body  weight  gain,  increased 
ALT  and  increased  alkaline 
phosphatase.  For  female  rats,  no  NOEL 
was  determined  in  this  study  and  the 
LOEL  is  35  mg/kg/day  based  on 
decreased  body  weight  gain.  In  a  13- 
week  range-finding  study,  bromoxynil 
(phenol)  was  administered  orally  to 
male  and  female  dogs  at  doses  of  0, 1, 


5,  8, 12, 16,  20,  30,  40,  or  50  mg/kg/day. 
For  males,  no  NOEL  was  determined 
and  the  LOEL  is  1  mg/kg/day  based  on 
decreased  body  wei^t  gain.  For 
females,  the  NOEL  is  1  mg/kg/day  and 
the  the  LOEL  is  5  mg/kg/day  based  on 
decreased  body  weight  gain,  panting 
and  liquid  feces.  In  a  21  day  subchronic 
dermal  study,  bromoxynil  (phenol)  was 
applied  to  skin  of  male  and  female  New 
Zealand  white  rabbits  at  doses  of  0, 30, 
300,  or  1 ,000  mg/kg/day  for  6  hours/ 
day,  5  days/ week.  Treatment  produced 
no  observable  dermal  or  systemic 
toxicity,  therefore  the  NOEL  is  1,000 
mg/kg/day. 

5.  Chronic  toxicity.  A  1-year  oral 
study  was  conducted  with  dogs 
administered  bromoxynil  (phenol)  at 
dose  levels  of  0,  0.1,  0,3,  1.5,  and  7.5 
mg/kg/day  in  capsules.  The  NOEL/LEL 
is  1.5  mg/kg/day  for  both  females  and 
males  based  on  decreased  body  weight 
gain,  decreased  RBC  count,  decreased 
hemoglobin,  decreased  PCV,  and 
increased  liver  weights.  The  chronic  dog 
study  was  determined  by  Rhone- 
Poulenc  to  be  the  most  appropriate 
study  for  setting  the  Reference  Dose 
(RfD)  of  0.015  mg/kg/day  (includes  a 
hundredfold  safety  factor). 

A  2-year  combined  chronic  toxicity/ 
carcinogenicity  study  was  conducted 
with  rats  administered  (oral)  dosages  of 
0,  60,  190,  or  600  ppm  (0.  2.6.  8.2.  or 
28  mg/kg/day  in  males;  0.  3.3. 11.0.  or 
41  mg/kg/day  in  females)  bromoxynil 
phenol  in  the  diet.  In  males  the  no- 
observed-e£fect-level  (NOEL)  for 
systemic  toxicity  is  2.6  mg/kg/day,  and 
the  lowest-effect-level  (LEL)  is  8.2  mg/ 
kg/day.  In  females,  the  NOEL  is  3.3  mg/ 
kg/day,  and  the  LEL  is  11.0  mg/kg/day. 
This  study  did  not  demonstrate  any 
increase  in  tumor  incidences  in  either 
male  or  female  rats. 

A  2-year  combined  feeding/ 
carcinogenicity  study  was  conducted 
with  rats  administered  bromoxynil 
phenol  in  the  diet  at  dose  levels  of  0, 10, 
30,  or  100  ppm  (0,  0.5,  1.5,  or  5  mg/kg/ 
day).  In  both  males  and  fiemales,  the 
NOEL  and  LOEL  for  systemic  toxicity 
was  5  mg/kg/day  and  >5  mg/kg/day, 
respectively.  At  the  highest  dose  tested, 
increased  liver  weights  were  observed  at 
12  months,  but  not  at  24  months.  This 
study  was  considered  negative  for 
carcinogenicity.  An  18  month 
carcinogenicity  study  was  conducted 
with  mice  administered  bromoxynil 
phenol  at  dose  levels  of  0, 10,  30,  or  100 
ppm  (0,  1.3.  3.9,  or  13  mg/kg/day)  in  the 
diet.  For  males,  dose  related  increases  in 
hjrperplastic  nodules  and  liver 
adenomas/carcinomas  were  observed 
which  were  statistically  significant  at 
the  100  ppm.  Increased  relative  liver 
weights  were  also  observed.  In  females. 


increased  absolute  liver  weights  and 
relative  liver  and  kidney  weights  were 
observed.  The  study  was  considered 
negative  for  carcinogenicity  for  females. 
An  18  month  carcinogenicity  study  was 
conducted  with  mice  administered 
bromoxynil  phenol  at  dose  levels  of  0, 
20,  75.  or  300  ppm  (0,  3.1, 12  or  46  mg/ 
kg/day  in  males  and  0,  3.7, 14,  or  53  mg/ 
kg/ day  in  females).  Mice  given  300  ppm 
had  significantly  increased  absolute  and 
relative  liver  weights.  Histopathology  of 
the  liver  revealed  increased 
hepatocellular  hypertrophy, 
hepatocellular  degeneration,  necrosis  of 
individual  hepatocytes,  and  pigment 
accumulation  in  hepatocytes  and 
Kupfier  cells.  Male  mice  had 
statistically  significant  increased 
numbers  of  hepatocellular  adenomas 
and  carcinomas  at  20  ppm,  but  not  75 
ppm.  In  contrast,  no  significant  increase 
in  ttmior  incidence  was  observed  for 
female  mice  by  pair-wise  analysis.  The 
trend  test  was  significant  for  adenomas 
or  carcinomas  in  females,  only  at 
p<0.05,  not  p<0.01  as  would  be 
appropriate  for  this  type  of  tumor.  The 
trend  is  due  entirely  to  the  high  dose 
group  and  therefore  is  of  questionable 
validity.  It  is  concluded  that  bromoxynil 
is  a  weak,  single  sex,  single  species, 
non-metastic,  single  target  organ 
carcinogen,  inducing  hepatocellular 
tumora  in  male  mice  exposed  to  300 
ppm  for  18  months.  These  tumors  and 
associated  histopathological  findings  are 
consistent  with  secondary  mechanisms 
such  as  peroxisome  proliferation,  a 
mechanism  known  to  have  marked 
species  differences  and  questionable 
relevance  for  hmnans.  It  is  the  opinion 
of  Rhone-Poulenc  that  the  data  are  not 
suitable  for  qtiantitative  risk  assessment. 
A  threshold  safety  Cactor  approach  is 
more  appropriate  and  is  commonly  used 
for  single  sex,  single  species  carcinogens 
such  as  bromoxynil  that  are  thought  to 
work  through  secondary  mechanisms. 
For  the  purposes  of  this  tolerance 
petition,  risk  assessments  have  been 
performed  using  a  low  dose  linear 
extrapolation  model  (Qi*  is  1.03  x  lO-'). 

6.  Animal  metabolism.  Results  of  a 
bromoxynil  metabolism  study  with  the 
rat  (octanoate>  demonstrated  that  2  mg/ 
kg  of  radiolabeled  bromoxynil  octanoate 
was  rapidly  absorbed,  hydrolyzed  to 
bromoxynil  phenol,  distributed,  and 
excreted  in  rats  following  repeated  oral 
administration.  The  urine  was  the  major 
route  of  excretion,  representing  80.24% 
of  the  administered  dose  in  males  and 
67.91%  in  females  at  7  days  post- 
dosing.  Tissue  distribution  was  similar 
for  both  sexes  with  the  highest 
radioactivity  recovered  in  the  liver  and 
kidney.  Similar  results  were  obtained  m 


a  separate  rat  metabolism  study 
conducted  with  bromoxynil  heptanoate. 

7.  Metabolite  toxicology.  DBHA  (3,5- 
dibromo-4-hydroxybenzoic  acid)  is  a 
major  plant  metabolite  of  bromoxynil 
only  in  bromoxynil-resistant  transgenic 
cotton.  Acute  oral  toxicity  testing  with 
DBHA  in  rats  resulted  in  an  LDso  of 
>2,000  mg/kg.  Acute  dermal  toxicity 
testing  with  DBHA  in  rabbits  resulted  in 
an  LDjo  of  >2.000  mg/kg.  The  primary 
dermd  irritation  study  with  DBHA  in 
rabbits  indicated  DBHA  to  be  a  slight 
irritant,  and  DBHA  was  not  a  dermal 
sensitizer  in  Guinea  pigs.  Mutagenicity 
studies  conducted  with  DBHA  include  a 
Salmonella  typhimurium  reverse 
mutation  assay  (negative  with  and 
without  activation);  micronucleus  assay 
(negative);  and  TK'*'^-  mouse  lymphoma 
assay  (negative  with  and  without  ' 
metabolic  activation).  In  subchronic 
feeding  studies  in  the  rat,  DBHA  was 
administered  by  oral  gavage  to  groups  of 
Sprague-Dawley  rats  for  28  days  at  dose 
levels  of  25,  50, 100  and  250  mg/kg/day. 
No  toxicologically  meaningful  changes 
were  observed  in  any  of  the  parameters 
measured  in  this  study.  The  NOEL  and 
LEL  for  this  study  were  250  and  >250 
mg/kg/day,  respectively. 

C.  Aggregate  Exposure 

1.  Dietary  (food)  exposure.  For  the 
purpose  of  estimating  the  potential 
human  dietary  exposure  resulting  from 
bromoxjmil  use  on  cotton  under  the 
existing  tolerances,  anticipated  residues 
of  bromoxynil  and  DBHA  were  used. 
Anticipated  residue  values  of  1.44  ppm 
(cottonseed),  8.74  ppm  (cotton  gin 
trash),  and  0.43  ppm  (cottonseed  meal) 
were  derived  by  taking  the  mean  residue 
values  firom  available  crop  field  trials 
conducted  at  the  4.5  lb/ A  broadcast  rate 
and  adjusting  by  a  factor  of  0.333  to 
extrapolate  to  the  ciurent  1.5  lb/ A 
application  rate.  Adjusting  these  values 
for  %  dry  matter  and  the  proposed  10% 
of  crop  treated  results  in  anticipated 
cotton  feedstuff  residue  values  of  0.14 
ppm  (cottonseed),  0.87  ppm  (cotton  gin 
trash),  and  0.043  ppm  (cottonseed 
meal).  Based  on  the  use  of  these 
exposure  data  and  a  unit  risk  (Qi  *  (mg/ 
kg/day)',  of  bromoxynil  of  1.03  x  10-', 
the  upper-bound  himuin  risk  estimate 
for  the  general  (U.S.)  population 
represented  by  all  sources  of 
bromoxynil  exposure,  including  use  on 
up  to  10%  of  the  U.S.  treated  acreage  is 
approximately  2  x  10-*. 

2.  Drinking  water.  There  is  no 
Maximum  Concentration  Level  or 
Health  Advisory  Level  established  for 
bromoxynil  under  the  Safe  Drinking 
Water  Act.  Based  on  field  dissipation 
studies  demonstrating  a  short  half-life  of 
bromoxynil  in  the  environment  (average 


half-life  of  3-7  days),  bromoxynil 
residues  will  degrade  in  soil  before 
residues  can  move  downward  into 
ground  water.  Therefore,  no  significant 
potential  exists  for  bromoxynil  residues 
to  be  present  in  drinking  water  from 
ground  water.  Likewise,  contamination 
of  drinking  water  supplies  firom 
bromoxynil  movement  through 
agricultural  surface  mnofi^  is  considered 
highly  unlikely  due  to  relatively  low 
application  rates  and  rapid  degradation 
rates  in  soil.  As  demonstrated  by 
available  monitoring  data,  normal 
dilution  and  degradation  processes  will 
greatly  reduce  concentrations  in  surface 
water  during  movement  from 
agriculttiral  ditches  near  fields  into 
streams  of  adequate  size  for  use  as 
drinking  water.  It  is  the  conclusion  of 
Rhone-Poulenc  ^that  the  potential 
bromoxynil  expiosure  derived  from  any 
use  through  drinking  water  is 
insignificant  and  does  not  significantly 
increase  the  aggregate  risk  assessment 
above  that  estimated  to  occur  through 
food  exposure  alone. 

3.  Non-dietary  exposure.  The 
potential  for  non-occupational  exposure 
to  bromxynil  among  the  general  public 
is  insignificant.  There  are  no  residential 
lawn  or  garden  uses  for  bromoxynil 
products  where  the  general  population 
might  be  exposed  via  inhalation  or 
dermal  routes.  Tur%rass  use  is  restricted 
to  non-residential  areas.  Exposure  to 
bromoxynil  following  application  to 
non-residential  tur^rass  is  not  likely  to 
be  significant  in  either  time  or  duration.. 
This  use  will  therefore  not  significantly 
add  to  the  aggregate  exposure. 

D.  Cumulative  Effects 

There  are  no  reliable  data  suggesting 
that  any  toxic  effect  that  imght  be 
caused  by  bromoxynil  would  be 
cumulative  with  those  of  any  other 
compound.  Further,  bromoxynil  does 
not  appear  to  produce  a  toxic  metabolite 
that  is  produced  by  other  substances. 
Therefore,  consideration  of  potential 
ctmiulative  effects  is  not  appropriate  at 
this  time. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the  present 
RfD  for  bromoxynil  of  0.015  mg/kg/day, 
it  has  been  determined  that  aggregate 
chronic  exposure  to  bromoxynil  from  all 
uses,  including  cotton,  represents  <1% 
of  the  RfD  for  all  population  sub-groups. 
A  unit  risk,  Qi*  (mg/kg/day)',  of 
bromoxynil  of  1.03  x  10'  in  human 
equivalents,  has  been  calculated  based 
on  mouse  liver  timiors.  It  is  the  opinion 
of  Rhone-Poulenc  that  the  bromoxynil 
data  are  not  suitable  for  quantitative  risk 
assessment.  A  threshold  safety  factor 
approach  is  more  appropriate  and  is 
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conunonly  used  for  single  sex,  single 
species  carcinogens  such  as  bromoxynil 
that  are  thought  to  work  through 
secondary  mechanisms.  Nevertheless, 
the  risk  assessments  filed  with  this 
petition  have  been  performed  using 
quantitative  risk  assessment 
methodology.  Accordingly,  the  upper- 
bound  risk  estimate  for  the  general  U.S. 
population  represented  by  all  sources  of 
bromoxynil  exposure,  including  use  of 
bromoxynil  on  up  to  10%  of  the  U.S. 
treated  acreage  is  approximately  2  x 
10-*. 

2.  Infants  and  children.  To  estimate 
acute  dietary  risk  for  systemic  effects 
other  than  developmental  from  food 
sources,  an  MOE  of  270  was  calculated 
using  1-day  dietary  exposure  for  infants 
(the  most  highly  exposed  population 
group)  and  a  NOEL  of  8  mg/kg/day 
derived  from  a  13-week  oral  toxicity 
study  in  dogs.  It  is  concluded  that 
reliable  data  support  use  of  the  standard 
hundredfold  margin  of  exposure/ safety 
factor  in  assessing  the  risk  to  children. 
The  general  U.S.  population  and  all 
population  sub-groups  are  estimated  to 
be  exposed  at  a  level  less  than  1  {)ercent 
of  the  bromoxynil  RfD  of  0.015  mg/kg/ 
day.  Both  chronic  and  acute 
assessments  show  no  appreciable 
threshold  risks  to  children  and  the  non- 
threshold  cancer  risk  is  no  greater  than . 
negligible.  Therefore,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  bromox3nul. 

Two  multi-generation  rodent 
reproduction  studies  demonstrated  that 
there  were  no  adverse  effects  on 
reproductive  performance,  fertility, 
fecundity,  pup  siirvival,  or  pup 
development.  Maternal  and 
developmental  NOELs  and  LOELs  were 
comparable  indicating  no  increase 
susceptibility  of  developing  organisms. 
No  evidence  of  endocrine  effects  were 
noted  in  any  study.  It  is  therefore 
concluded  that  bromoxynil  poses  no 
additional  risk  for  infants  and  children 
and  no  additional  uncertainty  factor  is 
warranted. 

F.  International  Tolerances 

There  are  no  Codex  tolerances 
established  for  bromoxynil  residues, 
therefore  international  compatibility  is 
not  considered  to  be  an  issue  at  this 
time. 

(FR  Doc.  97-30812  Filed  11-25-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-5927-71 

Proposed  Settlement  Pursuant  to 
Section  122(g)  of  the  Compretiensive 
Environmental  Response, 
Compensation,  and  Liability  Act, 
Regarding  the  Sealand  Restoration 
Superfund  Site,  Lisbon,  New  York 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  settlement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  (CERCLA),  42  U.S.C. 
9622(i),  the  U.S.  Environmental 
Protection  Agency  (EPA),  Region  11, 
announces  a  proposed  administrative  de 
minimis  setUement  pursuant  to  section 
122(g)(4)  of  CERCLA.  42  U.S.C. 
9622(gj(4),  relating  to  the  Sealand 
Restoration  Supedhind  Site  (Site).  The 
Site  is  located  on  Pray  Road  in  the 
Town  of  Lisbon,  St.  Lawrence  County, 
New  York.  This  document  is  being 
published  pursuant  to  section  122(i)  of 
CERCLA  to  inform  the  public  of  the 
proposed  settlement  and  give  it  the 
opportunity  to  comment.  EPA  will 
consider  any  comjnents  received  during 
the  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  comments  disclose  facts  or 
considerations  which  indicate  that  the 
proposed  settieinent  is  inappropriate, 
improper,  or  inadequate. 

The  proposed  de  minimis  setUement 
between  EJPA  and  Westpoint  Stevens 
Inc.,  on  behalf  of  former  Cluett.  Peabody 
ft  Co.  (Respondent)  has  been 
memorialized  in  an  Administrative 
Order  on  Consent  (Index  Number 
CERCLA-97-0215).  This  Order  will 
become  effective  after  the  close  of  the 
public  comment  period,  unless 
comments  received  disclose  facts  or 
considerations  which  indicate  the 
Agreement  is  inappropriate,  improper, 
or  inadequate,  and  EPA.  in  accordance 
with  section  122(i)(3)  of  CERCLA, 
modifies  or  withdraws  its  consent  to  the 
Agreement.  Under  the  Order,  the 
Respondent  will  be  obligated  to  make 
payments  to  the  Hazardous  Substance 
Superfund  in  reimbursement  of  EPA's 
response  costs  relating  to  the  Site,  plus 
a  premium,  based  on  documented 
volumes  of  substances  in  EPA's  records 
associated  with  the  Site,  totaling 
$47,676. 

Pursuant  to  CERCLA  section 
122(h)(1),  the  Order  may  not  be  issued 


without  the  prior  written  approval  of 
the  Attorney  General  or  her  designee.  In 
accordance  with  that  requirement,  the 
Attorney  General  or  her  designee  has 
approved  the  proposed  administrative 
order  in  writing. 

DATES:  Comments  must  be  provided  on 
or  before  December  26, 1997. 

ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Enviroiunental 
Protection  Agency,  Office  of  Regional 
Counsel ,  New  York/Caribbean 
Superfund  Branch,  17th  Floor,  290 
Broadway,  New  York,  New  York  10007- 
1866.  and  should  refer  to:  "Sealand 
Restoration  Superfund  Site,  U.S.  EPA 
Index  No.  CERCLA-97-0215".  For  a 
copy  of  the  settlement  document, 
contact  the  individual  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Davis,  Assistant  Regional 
Counsel,  New  YorkyCaribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Environmental  Protection 
Agency,  17th  Floor.  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3165. 

Dated:  November  4. 1997. 
WilUam  J.  MusxjriMki. 
Acting  Regional  Administrator. 
|FR  Doc.  97-31137  Filed  11-25-97;  8:45  am] 
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COUNaL  ON  ENVIRONMENTAL 
QUAUTY 

Notice  of  Meeting;  Postponement 

summary:  The  Council  on 
Environmental  Quality  (CEQ)  is 
postponing  a  public  meeting  it  had 
previously  scheduled  for  December  2, 
1997.  to  discuss  development  of  a 
memorandum  of  understanding  on 
coordinating  environmental  response 
actions  with  natural  resource  restoration 
under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
other  laws.  62  FK  51660  (October  2. 
1997).  CEQ  intends  to  reschedule  the 
meeting  for  late  January  or  early 
February,  1998.  CEQ  will  soon  publish 
another  Federal  Register  notice 
identifying  the  time,  place,  and  agenda 
for  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Morton  at  (202)  208-3302. 
Bradley  M.  CampbeD, 

Associate  Director. 

(FR  Doc  97-31031  Filed  11-25-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  97-2392] 

Universal  Service 

AGENCY:  Federal  Conamunications 

Commission. 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Law,  Common  Carrier  Biireau, 
Accounting  and  Audits  Division, 
Universal  Service  Branch,  (202)  418- 
7400,  or  via  E-mail  to  "dlaw9fcc.gov". 

SUPPLEMENTARY  MFORMATKM: 
Released:  November  13, 1997. 

In  this  Public  Notice,  the  Accounting 
and  Audits  Division  announces  the 
proposed  universal  service  contribution 
factors  for  the  first  quarter  of  1998. 

In  the  Universal  Service  Order 
released  on  May  8,  1997,  the 
Commission  established  new  federal 
imiversal  service  support  mechanisms 
consistent  with  the 
Telecommunications  Act  of  1934,  as 
amended.  [See  Federal-State  Joint  Board 
on  Universal  Service,  CC  Docket  No. 
96-45,  Report  and  Order,  FCC  97-157 
(62  FR  32882,  June  17, 1997)).  The 
Commission  required  all 


telecommunications  carriers  that 
provide  interstate  telecommunications 
services,  providers  of  interstate 
telecommunications,  and  payphone 
service  providere  to  contribute  to  the 
federal  universal  service  support 
mechanisms.  The  Commission  foimd 
that  contributions  for  the  schools, 
libraries,  and  rural  health  care  programs 
would  be  based  on  interstate,  intrastate, 
and  international  end-user 
telecommunications  revenues.  The 
Commission  also  foiuid  that 
contributions  for  the  high  cost,  rural, 
and  insular  and  low-income  programs 
would  be  based  on  interstate  and 
international  end-user 
telecommunications  revenues. 

On  July  18, 1997,  the  Commission 
released  an  Order  directing  the  National 
Exchange  Carrier  Association  (NECA)  to 
create  an  independenUy  functioning 
not-for-profit  subsidiary,  the  Universal 
Service  Administrative  Company 
(USAC),  through  which  it  will 
administer  temporarily  certain  aspects 
of  the  federal  universal  service  support 
mechanisms.  The  Commission  also 
directed  NECA  to  create  two 
independent,  not-for-profit  entities, 
Schools  and  Libraries  Corporation  and 
Rural  Health  Care  Corporation,  to 
administer  certain  aspects  of  the 


schools,  libraries,  and  rural  health  care 
programs  of  the  federal  support 
mechanisms.  The  Commission 
instructed  USAC,  Schools  and  Libraries 
Corporation,  and  Rural  Health  Care 
Corporation  to  submit  projections  of 
demand  and  administrative  expenses  for 
their  respective  programs  for  the  first 
quarter  of  1998  to  the  Commission  at 
least  sixty  days  before  the  start  of  the 
first  quarter  of  1998.  USAC  also  must 
compile  total  intentate,  intrastate,  and 
international  end-user 
telecommunications  revenues  and 
submit  that  information  to  the 
Commission.  The  Commission  stated 
that  it  would  publish  these  figures  and 
the  proposed  quarterly  contribution 
factors  in  a  Public  Notice.  (See  Changes 
to  the  Board  of  Directors  of  the  National 
Exchange  Carrier  Association,  Inc., 
Federal-State  Joint  Board  on  Universal 
Service,  Report  and  Order  and  Second 
Order  on  Reconsideration,  FCC  97-253 
(62  FR  41294,  August  1, 1997)). 

On  October  31, 1997,  USAC.  Schools 
and  Libraries  Corporation,  and  Riual 
Health  Care  Corporation  submitted 
projections  of  demand  and 
adininistrative  expenses  for  their 
respective  programs  for  the  first  quarter 
of  1998.  Those  figures  are  as  follows: 


Program 

Program 
demand 
(million) 

Administrative  ex- 
penses 

Interest  income 

Total  pro- 
gram costs 
(millions) 

Schools  and  Librahes  Program  

Rural  Health  Care  Program '. 

$299.1 

98.4 

434.0 

135.7 

$2.7  minion  

2.2  million 

($1.8  million)  

(605  000)  

$3oao 

100.0 

High  Cost  Program  „...„^..^ 

1.1  million 

600.000 

(2  8  millionl    

■  432.3 

Low  Irxxtme  Program  

(900  000)  

136.0 

Totals  „ „ _ 

967.2 

6.6  million  

(6.1  million) 

96BJ 

Based  on  information  contained  in  the 
Universal  Service  Worksheets,  FCC 
Form  457,  USAC  submitted  the 
following  information  regarding  end- 
user  telecommunications  revenues  on 
November  13,  1997: 

Total  Interstate  and  International  End- 
User  Telecommunications  Revenues 
from  January  1,  1997-June  30, 1997: 
$35,001  billion; 

Total  Interstate,  Intrastate,  and 
International  End-User 
Telecommunications  Revenues  from 
January  1.  1997— June  30. 1997:  $89,827 
billion. 

To  calculate  the  proposed  quarterly 
contribution  factors,  the  Bureau  divided 
the  combined  total  demand  projections 
by  the  appropriate  six-month 
contribution  base.  Based  on  USAC's 
recommendation,  to  account  for 
possible  uncollectible  contributions  and 
possible  errora  in  the  projections  of      , 


demand  and  administrative  expense,  the 
Accounting  and  Audits  Division 
decreased  the  contribution  base  totals 
submitted  by  USAC  by  two  percent 
Based  on  the  figures  submitted  by 
USAC,  Schools  and  Libraries 
Corporation,  and  Rural  Health  Care 
Corporation,  the  proposed  contribution 
factors  for  the  first  qututer  of  1998  are 
as  follows: 

Contribution  factor  for  interstate  and 
international  end-user 
telecommunications  revenues:  0.0166. 
This  figure  was  calculated  by  dividing 
$568  million  total  projected  demand  for 
the  high  cost  and  low  income  programs 
by  $34,301  million  interstate  and 
international  end-user 
telecommunications  revenues.  $34,301 
million  is  98  percent  of  the  reported 
$35,001  billion  interstate  and 
international  end-user  * 


telecommimications  revenues 
contribution  base. 

Contribution  factor  for  interstate, 
intrastate,  and  international  end-user 
telecommunications  revenues:  0.0045. 
This  figure  was  calculated  by  dividing 
$400  million  total  projected  demand  for 
the  schools,  libraries,  and  rural  health 
care  programs  by  $88,030  million 
interstate,  intrastate,  and  international 
end-user  telecommunications  revenues. 
$88,030  million  is  98  percent  of  the 
reported  $89,827  billion  interstate, 
intrastate,  and  international  end-user 
telecommunications  revenues 
contribution  base. 

If  the  Commission  takes  no  action 
regarding  the  proposed  contribution 
factors  by  November  28. 1997,  the 
proposed  contribution  factors  will  be 
deemed  approved  by  the  Commission. 
Until  November  28, 1997,  the 
Commission  reserves  the  right  to  modify 
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these  contribution  factors  and  set  the 
projections  of  demand  and 
administrative  expenses  at  amounts  that 
the  Bureau  determines  will  serve  the 
public  interest.  Once  the  proposed 
contribution  factors  are  deemed 
approved  by  the  Commission  or  are 
modified  and  approved  in  a  subsequent 
Public  Notice,  USAC  shall  use  the 
approved  contribution  factors  to 
calculate  and  bill  first  quarter  universal 
service  contributions.  USAC  will  send 
all  contributors  a  quarterly  bill  for  the 
federal  universal  service  support 
mechanisms  in  December  of  1997. 
Contributors  must  submit  their  first 
quarter  universal  service  contribution  to 
USAC  within  thirty  days  of  the  date 
listed  on  their  quarterly  bill.  Pajnnents 
must  be  sent  to  the  address  specified  on 
the  quarterly  bill. 

Federal  Communications  Gimmissioa. 

Timothy  A.  Petenoo, 

Deputy  Division  Chief.  Common  Carrier 
Bureau. 

(FR  Doc.  97-31116  Fited  11-24-97;  10:00 

am] 

BUJNQ  COM  Sn2-01-# 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

htovember  20, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currendy  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission.  (202)  418-1379. 

Federal  Communicatioiis  Commission 

OMB  Control  No.:  3060-0803. 

Expiration  Date:  05/31/96. 

Title:  Tariff  Review  Plan  Revisions. 

Form  No.  :N/ A. 

Respondents:  Business  or  other  for- 
profit 

Estimated  Annual  Burden:  16 
respondents  (estimated  annual 
responses:  71);  25  hours  per  response 
(avg.):  1776  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  One-time 
requirement 


Description:  In  the  Tariff  Review  Plan 
(TRP)  Revision,  the  Commission 
initiates  the  necessary  revisions  to  the 
TRPs  under  which  incumbent  price  cap 
local  exchange  carriers  (L£Cs)  should 
make  their  access  filing  to  take  effect  on 
January  1. 1998.  This  filing  is  necessary 
so  that  incumbent  price  cap  LECs  can 
adjust  their  rates  in  response  to  the  First 
Report  and  Order  (rel.  May  16,  1997) 
and  the  Second  Order  on 
Reconsideration  (rel.  October  9,  1997)  in 
CC  Docket  No.  96-262.  Sections  201, 

202,  203,  204  and  205  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  201,  202, 

203,  204  and  205,  require  that  common 
carriers  establish  just  and  reasonable 
charges,  practices  and  regulations  for 
the  telecommunications  services 
provided.  The  tariff  schedules 
containing  those  charges,  practices  and 
regiUations  must  be  filed  with  the  FCC, 
and  the  FCC  is  required  to  determine 
whether  such  schedules  are  just, 
reasonable,  and  not  unduly 
discriminatory.  The  Commission  is 
granted  broad  authority  to  require  the 
suBmission  of  data  showing  the  value  of 
the  property  used  to  provide  these 
services.  47  U.S.C.  Section  213. 
Pursuant  to  its  statutory  mandate  to 
assure  just,  reasonable,  and 
nondiscriminatory  charges  for  interstate 
telephone  service,  the  FCC  has  adopted 
specific  rules  regarding  the 
determination  of  the  range  of  rates 
charged  by  local  exchange  carriers 
(LECs)  to  interexchange  carriers  (DCCs) 
transporting  long  distance  calls.  The 
DCCs  use  local  networks  of  LECs  to 
originate  or  terminate  long  distance 
calls.  47  CFR  Part  69.  The  TRP  material 
submitted  by  the  Local  Exchange  Carrier 
is  used  by  the  FCC  to  determine 
whether  its  interstate  access  rates  are 
just  and  reasonable  as  required  by  the 
Communications  Act  of  1934,  as 
amended.  Obligation  to  respond: 
mandatory.  Contact  Shoko  Hair  (202- 
418-1379)  for  copies  of  the  TRP 
Revision  displaying  the  OMB  control 
niunber  and  expiration  date  and 
required  PRA  statements. 

OMB  Control  No.:  3060-0804. 

Expiration  Date:  05/31/98. 

Title:  Universal  Service — Health  Care 
Providers  Universal  Service  Program. 

Form  No.:  FCC  Forms  465,  466,  467, 
and  468. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  15,400 
respondents;  2.5  hours  per  response 
(avg.);  117,000  total  aimual  burden 
hours. 

•  Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 


Frequency  of  Response:  On  occasion. 

Description:  The  Telecommunications 
Act  of  1996  (1996  Act)  directed  the 
Commission  to  initiate  a  rulemaking  to 
reform  our  system  of  universal  service 
by  preserving  and  advancing  universal 
service  markets  toward  competition, 
and  to  benefit  everyone.  Congress 
placed  on  the  Commission  the  duty  to 
implement  these  principles  in  a  manner 
consistent  with  the  pro-competition 
purposes  of  the  Act.  To  fulfill  that 
mandate,  on  March  8.  1996,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No.  96-45  implementing  the 
Congressional  directives  set  out  in 
section  254  of  the  Communications  Act 
of  1934,  as  amended  by  the  1996  Act. 
On  May  8, 1997,  the  Conunission 
adopted  rules  providing  support  for  all 
telecommunications  services,  limited 
distance  charges,  and  Internet  access  for 
all  eligible  health  care  providers.  In  an 
effort  to  implement  these  requirements 
and  obligations  the  Commission  has 
received  OMB  approval  for  the 
following  forms  to  administer  the  health 
care  providers  imiversal  service 
program:  FCC  Form  465  "Description  of 
Services  Requested  and  Certification." 
All  health  care  providers  requesting 
services  eligible  for  universal  service 
support  must  file  a  "Description  of 
Services  and  Certification"  form  with 
the  Administrator. 

Filing  this  form  is  the  first  step  a 
health  care  providers  must  take  to 
participate  in  the  universal  service 
program.  The  Administrator  will  then 
post  a  description  of  the  services  sought 
on  a  website  for  all  potential  competing 
service  providers  to  see  and  respond  to 
as  if  they  were  requests  for  proposals 
(RFPs).  47  CFR  54.603(b)(2),  47  CFR 
54.615(c).  FCC  Form  466  "Services 
Ordered  and  Certification."  All  health 
care  providers  ordering  services  that  are 
eligible  for  universal  service  support 
must  file  a  "Services  Ordered  and 
Certification"  form  with  the 
Administrator.  47  CFR  54.603(b)(4). 
Form  466,  "Services  Ordered  and 
Certification,"  will  be  used  to  ensure 
health  care  providers  have  selected  the 
most  cost-effective  method  of  providing 
the  requested  services  as  set  forth  in  47 
CFR  54.603(b)(4).  FCC  Form  466  is  also 
the  means  by  which  an  applicant 
informs  the  Administrator  that  it  has 
entered  a  contract  with  a 
telecommunications  service  provider  for 
services  that  are  supported  under  the 
universal  services  support  program.  The 
administrator  must  receive  this  form 
before  it  can  commit  universal  service 
funds  to  support  the  services  for  which 
the  applicant  has  contracted.  FCC  Form 
467  "Receipt  of  Service  Confirmation." 
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All  health  care  providers  that  are 
receiving  supported 
telecommunications  service  must  file 
this  form  with  the  Administrator.  The 
data  in  the  repori  will  be  used  to  ensure 
that  health  care  providers  are  receiving 
the  services  they  have  contracted  for 
with  telecommunications  service 
providers  so  that  universal  service 
support  may  be  appropriate  to  the 
telecommunications  service  provider 
pursuant  to  47  CFR  54.611.  FCC  Form 
468  "Teleconmiunications  Service 
Providers  Support."  All  health  care 
providers  ordering  services  eligible  for 
universal  service  support  must  file  this 
form.  The  data  in  the  report  will  be  used 
to  ensure  that  health  care  providers 
have  calculated  the  amount  of  universal 
service  support  as  set  forth  in  47  CFR 
54.609(b).  Telecommunications  carriers 
must  complete  Form  468  by  indicating 
the  rural  and  urban  rates  for  the  services 
they  have  provided  and  the  amount  of 
the  discount  for  which  they  must  be 
reimbursed,  and  return  it  to  the  health 
care  provider.  The  health  care  provider 
must  attach  it  to  Form  466  and  file  both 
forms  with  the  administrator.  These 
forms  are  used  to  administer  the  health 
care  providers  universal  service 
program.  The  information  is  used 
primarily  to  determine  eligibility. 
Obligation  to  respond:  required  to 
obtain  or  retain  benefits.  A  Public 
Notice  will  be  issued  when  the  forms 
are  available  for  public  use. 
OMB  Control  No.:  3060-0790. 
Expiration  Date:  11/31/2000. 
Title:  Availability  of  Inside  Wiring 
Information — Section  68.110(c). 
Form  No.:  W A. 

Respondents:  Business  or  other  for 
profit. 

Estimated  Annual  Burden:  1200 
respondents;  1  hours  per  response 
(avg.);  1200  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $5000. 
Frequency  of  Response:  On  occasion. 
Description:  TiUe  n  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Section  201  et  al 
provides  the  statutory  authority  for  the 
Commission  to  promulgate  the  rules  and 
regulations  contained  in  Part  68  of  the 
FCC  Rules,  47  CFR  Part  68. 
Requirements  in  Part  68  are  necessary  to 
prevent  the  degradation  of  the  telephone- 
network.  In  CC  Docket  No.  88-57,  Order 
on  Reconsideration,  Second  Report  and 
Order  and  Second  Further  Notice  of 
Proposed  Rulemaking  (Order  on 
Reconsideration)  treleased  6/17/97),  the 
Commission  amends  Part  68  to  require 
telephone  companies  to  provide 
building  owners  with  a\\  available 
information  regarding  carrier-installed 
wiring  on  the  customer's  side  of  the 


demarcation  point,  including  copies  of 
existing  schematic  diagrams  and  service 
records,  shall  be  provided  by  the 
telephone  company  upon  request  of  the 
building  owner  or  agent  thereof  The 
telephone  company  may  charge  the 
building  owner  a  reasonable  fee  for  this 
service,  which  shall  not  exceed  the  cost 
involved  in  locating  and  copying  the 
documents.  In  the  alternative,  the 
telephone  company  may  make  these 
documents  available  for  review  and 
copying  by  the  building  owner.  In  this 
case,  the  telephone  company  may 
charge  a  reasonable  fee,  which  shall  not 
exceed  the  cost  involved  in  making  the 
documents  available,  and  may  also 
require  the  building  owner  to  pay  a 
deposit  to  guarantee  the  documents' 
retimi.  The  FCC  is  requiring  the 
disclosure  of  drawings  and  schematics 
of  existing  carrier-installed  wiring  for 
duplication  by  building  owners  or  their 
agents  for  a  reasonable  fee  to  be 
determined  by  the  carrier.  Building 
owners  will  be  able  to  contract  with  a 
installer  of  their  choice  for  maintenance 
and  installation  service,  or  elect  to 
contract  with  the  telephone  company  to 
modify  existing  wiring  or  assist  with  the 
installation  of  additional  inside  wiring. 
See  47  CFR  68.110.  Obligation  to 
respond:  Required  to  obtain  or  retain 
benefits. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 
Federal  Communications  CommiMion. 
Magalie  Roman  Salas, 
Secretory. 
(FR  Doc.  97-31301  Filed  11-25-97;  8:45  am] 

MLUNQ  CODE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-2430;  CC  Oodiat  Na  90-671] 

Notice  of  Telecommunicationa  Relay 
Services  (TRS)  Applications  for  State 
Certification  Accepted 

Released:  November  20. 1997. 

Notice  is  hereby  given  that  the  state 
listed  below  has  applied  to  the 
Commission  for  State 
Telecommunications  Relay  Service 
(TRS)  Certification.  Current  state 
certifications  expire  July  25,  1998. 
Applications  for  certification,  covering 
Jhe  five  year  period  of  July  26,  1998  to 
July  25,  2003,  must  demonstrate  that  the 
state  TRS  program  complies  with  the 


Commission's  rules  for  the  provision  6f . 
TRS,  pursuant  to  Tide  IV  of  the 
Americans  with  Disabilities  Act  (ADA), 
47  U.S.C.  §  225.  These  rules  are  codified 
at  47  CFR  §§64.601-605. 

Copies  of  applications  for  certification 
are  available  for  public  inspection  at  the 
Commission's  Common  Carrier  Bureau, 
Network  Services  Division,  Room  235, 
2000  M  Street,  N.W.,  Washington.  D.C, 
Monday  through  Thursday,  8:30  AM  to 
3:00  PM  (closed  12:30  to  1:30  PM)  and 
the  FCC  Reference  Center,  Room  239, 
1919  M  Street,  N.W..  Washington,  D.C, 
daily,  fit)m  9:00  AM  to  4:30  PM. 
Interested  persons  may  file  comments 
on  or  before  December  12,  1997. 
Comments  should  reference  the  relevant 
state  file  number  of  the  state  application 
that  is  being  commented  upon.  One 
original  and  five  copies  of  all  comments 
must  be  sent  to  William  F.  Caton,  Acting 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Washington,  D.C.  20554.  Two  copies 
also  should  be  sent  to  the  Network 
Services  Division,  Common  Carrier 
Bureau,  2000  M  Street.  N.W.,  Room  235, 
Washington,  D.C.  20554. 

A  number  of  state  TRS  programs 
currently  holding  FCC  certification  have 
failed  to  apply  for  recertifieation. 
Applications  received  after  October  1, 
1997,  for  which  no  extension  has  been 
requested  before  October  1,  1997,  must 
be  accompanied  by  a  petition  explaining 
the  circumstaiKres  of  the  late-filing  and 
requesting  acceptance  of  the  late-filed 
application. 

File  No:  TRS-97-39. 

Applicant:  Public  Utilities 
Commission  of  Ohio.  State  of  Ohio. 

For  further  information,  contact  Al 
McCloud,  (202)  418-2499, 
amcclouddfec.gov,  or  Andy  Firth,  (202) 
418-2224  (TTY),  afirth«fcc.gov.  at  die 
Network  Services  Division,  Common 
Carrier  Bureau,  Federal 
Communications  Conunission. 

Federal  Communicatioos  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-30971  Filed  11-25-97;  8:45  am) 

BILUNQ  CODE  e712-«1-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Federal  Deposit  Insiuvnce 
Corporation  (FDIC). 

action:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
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approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  information  collection  system 
described  below. 

Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Dispute  Resolution  Neutrals 
Questionnaire. 

Form  Number  8000/01. 

0^4B  Number:  3064-0107. 

Annual  Burden: 
Estimated  annual  number  of 
respondents:  100. 

Estimated  time  per  response:  0.5 
hours. 

Average  annual  burden  hours:  50 
hours. 

Expiration  Date  of  OMB  Clearance: 
November  30.  1997. 

0\{B  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  A^irs,  Washington,  D.C. 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Room  F-4022,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  N.W..  Washington.  D.C.  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
December  26, 1997  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collection  of  information,  may 
be  obtained  by  calling  or  writing  the 
FDIC  contact  listed  above. 

SUPPLEMENTARY  tNFORMATION:  The 
FDIC's  Roster  of  Dispute  Resolution 
Neutrals  is  part  of  its  Alternative 
Dispute  Resolution  (ADR)  program. 
Parties  wishing  to  be  considered  for 
inclusion  on  the  Roster  must  submit  a 
completed  questionnaire  containing 
biological  and  demographic  data.  The 
information  obtained  from  respondent  is 
used  to  evaluate  the  candidate's 
qualifications  to  serve  as  neutrals  in 
cases  involving  ADR. 

Dated:  November  21, 1997. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeUmaii, 
Executive  Secretary. 

[PR  Doc.  97-31088  Filed  11-25-97;  8:45  am) 
anjjNQ  cooc  e7i4-oi-M 


FEDERAL  HOUSING  RNANCE  BOARD 
[No:  97-7(q 

Pilot  Procedures  and  Pilot  Proposal 
Initial  Submission  Quidalines 

Whereas,  the  Federal  Housing 
Finance  Board  (Finance  Board) 
considers  it  appropriate  to  adopt  a 
policy  that  provides  procedures  for 
processing  and  analyzing  pilot  programs 
proposed  by  the  Federal  Home  Loan 
Banks; 

Now  therefore  be  it  resolved  that,  the 
Finance  Board  hereby  adopts  the  Pilot 
Procedures  and  Pilot  Proposal  Initial 
Submission  Guidelines  attached  hereto. 

Dated:  November  12, 1997. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bran  A.  Morriaon, 
Chairman. 

The  text  of  the  Pilot  Procedures  and 
Pilot  Proposal  Initial  Submission 
Guidelines  follows: 

Policy  and  Procedures  For  Pilot 
Proposals  That  Support  Housing  and 
Community  Investment 

Purpose:  To  establish  procedures  to 
be  followed  by  staff  of  the  Federal 
Housing  Finance  Board  (Finance  Board) 
in  the  processing  and  analysis  6f 
proposed  Federal  Home  Loan  Bank 
(Bank)  pilot  programs  through  which 
the  Baiiks  would  make  other 
investments  that  support  housing  and 
community  development.  These 
procedures  shall  apply  also  to  the 
processing  and  analysis  of  proposed 
amendments  to  existing  pilot  programs. 
In  establishing  these  procedures,  it  is 
the  Finance  Board's  intent  that  the  pilot 
review  process  proceed  in  an  efficient, 
expeditious  fashion  at  all  stages. 

Introduction:  The  Federal  Home  Loan 
Bank  Act  (Bank  Act)  provides  that 
certain  assets  of  each  Bank  not  required 
for  advances  to  members,  may  be 
invested  in  certain  specified  securities 
and  investments.  The  Finance  Board  has 
implemented  the  investment  provisions 
of  the  Bank  Act  through  its  regulations 
and  the  Financial  Management  Policy 
(FMP).  Under  SecUon  934.1  of  the 
Finance  Board's  regulations  and  Section 
n.B.12  of  the  FMP,  certain  Bank 
investments  that  support  housing  and 
community  development,  and  that  are 
not  specifically  authorized  under  the 
FMP  or  otherwise,  may  be  submitted  to 
the  Finance  Board  for  approval.  This 
policy  establishes  general  procedures  to 
be  followed  by  Finance  Board  staff  in 
reviewing  pilot  proposals  or  pilot 
amendment  proposals  (Proposal)  for 
compliance  with  the  statutory, 
regulatory,  and  FMP  requirements. 


References:  12  U.S.C.  Sections 
1431(g),  1431(h),  and  1436(a);  12  CFR 
Section  934.1,  of  the  Finance  Board 
regulations;  and  Section  ILB.12  of  the 
FMP. 

Procedures  for  Review  of  Proposals 

I.  Receipt  of  Proposal.  Copies  of  a 
Proposal  shall  be  distributed  to  Finance 
Board  Directors  and  appropriate 
Finance  Board  staff. 

IL  Review  of  Proposal.  The  Office  of 
Policy  and  the  Office  of  General  Counsel 
shall  review  the  Proposal  to  ensure  that 
it  is  complete  and  to  determine  whether 
there  is  evidence  of  a  market  for  the 
proposal  and  whether  it  prima  facie 
satisfies  the  FMP  requirements  (detailed 
below)  and  responds  to  the  Finance 
Board's  Pilot  Proposal  Submission 
Guidelines  (Attachment). 

m.  FTvfP  Requirements.  Section  U  of 
the  FMP  specifies  certain  types  of  assets 
as  permissible  investments  to  the  extent 
they  are  specifically  authorized  under 
12  U.S.C  1431(g),  1431(h),  or  1436(a),  or 
to  the  extent  a  Bank  has  determined  that 
they  are  securities  in  which  fiducituy  or 
trust  funds  may  be  invested  under  the 
laws  of  the  State  in  which  the  Bank  is 
located.  Other  investments  that  support 
housing  and  community  development 
are  permitted,  provided  that  the  Bank: 

A.  Ensures  the  appropriate  levels  of 
expertise,  establishes  policies, 
procedures,  and  controls,  and  provides 
for  any  reserves  required  to  effectively 
limit  and  manage  risk  exposure  and 
preserve  the  Bank's  and  the  Federal 
Home  Loan  Bank  System's  triple-A 
rating; 

B.  Ensures  that  the  Bank's 
involvement  in  such  investment  activity 
assists  in  providing  housing  and 
community  development  financing  that 
is  not  generally  available,  or  that  is 
available  at  lower  levels  or  under  less 
attractive  terms; 

C.  Ensures  that  such  investment 
activity  promotes  (or  at  the  very  least, 
does  not  detract  from)  the  cooperative 
nature  of  the  System; 

D.  Provides  a  complete  description  of 
the  contemplated  investment  activity 
(including  a  comprehensive  analysis  of 
how  the  above  three  requirements  are 
fulfilled)  to  the  Finance  Board;  and 

E.  Receives  written  confirmation  firom 
the  Finance  Board,  prior  to  entering  into 
such  investments,  that  the  above 
investment  eligibility  standards  and 
requirements  have  been  satisfied. 

rv.  The  Office  of  Policy  and  the  Office 
of  General  Counsel  shall  identify  any 
policy  or  legal  issues  or  questions, 
identify  and  discuss  with  the  Office  of 
Supervision  the  management  of  any 
potential  risks  involved  in  the  Proposal, 
discuss  the  Proposal  with  other  staff  as 
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necessary,  call  Bank  personnel  to  clarify 
any  uncertain  or  unclear  aspects,  and 
discuss  issues  or  questions  with  the 
Director  of  the  Office  of  Policy  and  the 
General  Counsel,  as  appropriate. 

V.  If  the  Office  of  Policy  and  the 
Office  of  General  Counsel  deem  the 
Proposal  incomplete,  staff  shall  contact 
the  Bank  and  afford  Bank  officials  the 
opportunity  to  submit  the  necessary 
additional  information. 

VI.  If  the  Proposal  is  deemed 
complete  by  the  Office  of  Policy  and  the 
Office  of  General  Counsel  but  is  not 
believed  to  meet  the  requirements  of  the 
FMP,  the  Director  of  the  Office  of  Policy 
shall  notify  the  Bank,  either  formally  or 
informally,  and  afford  the  Bank  the 
opportunity  either  to  withdraw,  modify, 
or  insist  upon  the  Proposal,  as 
structured,  being  published  for 
comment. 

VU.  If  the  Office  of  Policy  and  the 
Office  of  General  Counsel  determine 
that  the  Proposal  is  complete  and 
appears  to  address  the  requirements  of 
the  FMP  and  all  issues  or  questions  are 
satisfactorily  resolved,  the  Office  of 
Policy  and  the  Office  of  General  Counsel 
shall  draft  a  Notice  for  publication  in 
the  Federal  Register.  The  Notice  shall 
be  a  summary  of  the  Proposal  that  is 
sufficiently  detailed  to  allow 
meaningful  comments  from  interested 
parties  through  a  comment  period. 
However,  it  need  not  contain  the  staffs 
analysis  of  whether  or  how  the  proposal 
meets  the  FMP  requirements. 
Publication  of  a  Notice  does  not  imply 
any  level  of  approval  or  support  of  the 
Proposal  by  the  Finance  Bo£ud.  The 
Board  of  Directors  of  the  Finance  Board 
will  not  review  and  render  a  decision  on 
the  Proposal  until  after  public 
comments  received  on  the  Proposal  are 
reviewed  and  analyzed  by  staff,  as  is 
discussed  below. 

Vm.  Prior  to  publication,  the  Office  of 
Policy  shall  provide  the  Bank  a  copy  of 
the  section  of  the  Notice  that  describes 
the  Proposal  and  solicit  the  Bank's 
comments  on  the  accuracy  and 
completeness  of  the  section. 

DC.  The  Notice  must  be  approved  by 
the  Director  of  the  Office  of  Policy  and 
the  Office  of  General  Counsel,  with 
copies  provided  to  the  Directors  of  the 
Office  of  Supervision  and  the  Office  of 
Public  Affairs,  prior  to  going  to  the 
Executive  Secreteuiat  and  then  to  the 
Managing  Director  for  signature. 

X.  After  publication  of  the  Notice  in 
the  Federal  Register,  the  Office  of 
Policy  and  the  Office  of  General  Counsel 
shall  respond  to  calls  from  the  general 
public  concerning  the  Proposal.  The 
Office  of  Policy  may  answer  questions 
about  the  program  but  requests  for 


written  information  should  be  referred 
to  the  Office  of  General  Counsel. 

XI.  The  Office  of  Policy  and  the  Office 
of  General  Counsel  shall  analyze 
comments  received  and  discuss  them 
with  other  Finance  Board  staff  as 
necessary. 

Xn.  To  the  extent  necessary  and 
appropriate,  the  Office  of  Policy  or  the 
Office  of  General  Counsel  shall  contact 
the  Bank  and  request  a  response  to  the 
issues  or  questions  raised  by 
commenters. 

XIII.  Following  publication  of  the 
Notice,  the  Bank  shall  submit  to  the 
Finance  Board  proposed  policies  and 
procedures  to  address  risks  inherent  in 
its  proposed  pilot  program  (e.g.,  credit 
risk,  market  risk,  interest  rate  risk,  and 
other  risks). 

XTV.  Prior  to  Finance  Board 
consideration,  the  Office  of  Policy  and 
the  Office  of  General  Counsel  shall 
review  the  proposed  policies  and 
procedures  submitted  by  the  Bank;  the 
Bank's  identification  of,  and  plans  for, 
managing  risk;  and  the  adequacy  of 
expertise  and  number  of  staff  plaimed 
by  the  Bank  for  its  proposed  pilot 
program.  If  necessary,  staff  may  request 
additional  information,  clarification, 
etc. 

XV.  Following  review  and  analysis  of 
the  Proposal,  public  comments  received, 
and  the  above  three  factors,  the  Office 
of  Policy  and  the  Office  of  General 
Counsel,  in  consultation  with  the  Office 
of  Supervision,  shall  make  a 
detwmination  as  to  whether  to 
recommend  approval  or  disapproval  to 
the  Board  of  Directors  of  the  Finance 
Board.  The  following  shall  result  from 
this  determination: 

A.  A  briefing  shall  be  held  for  Finance 
Board  Directors  regarding  the  Proposal 
and  staffs  recommendation. 

B.  A  Boai-d  package  shall  be  prepared 
for  the  Proposal  and  include  the  staffs 
recommendation  and  a  simmiary  of 
public  comments. 

C.  Finance  Board  staff  shall  present 
the  Proposal  and  their  recommendation 
to  the  Board  of  Directors  of  the  Finance 
Board. 

XVI.  The  Board  of  Directors  of  the 
Finance  Board  will  take  action  on  the 
Proposal.  If  approved,  the  Board 
resolution  approving  the  Proposal  shall 
indicate  that  the  approval  is  subject  to 
the  pilot  program  passing  a  safety  and 
soundness  examination  conducted  by 
the  Office  of  Supervision. 

XVn.  The  Office  of  Policy  shall 
prepare  a  letter  for  signature  by  the 
Chairman  or  Managing  Director  to 
inform  the  Bank  of  the  Finance  Board's 
decision  on  the  Proposal. 

XVra.  If  the  Board  of  Directors  has 
approved  the  Proposal,  program 


implementation  shall  be  contingent 
upon  confirmation  by  the  Office  of         ■ 
Supervision  that  the  appropriate 
program  policies,  procedures,  and 
controls  have  been  implemented  by  the 
FHLBank. 

Pilot  Proposal  Initial  Submission 
Guidelines 

The  following  criteria  should  be 
addressed  and  included  in  a  Bank's 
pilot  proposal  or  pilot  amendment 
propKisal  (Proposal)  submitted  to  the 
Finance  Board  for  approval. 

1.  Board  Resolution:  A  resolution 
bom  the  Bank's  board  of  directors 
approving  the  Proposal  and  authorizing 
its  submission  to  the  Finance  Board. 

2.  Description  of  Proposal:  A 
complete  description  and  discussion  of 
the  Proposal,  including  each  of  the 
following: 

a.  Overall  goals  and  objectives 

b.  Pilot  size  and  basis  for  determination 

c.  Pilot  operations 

d.  Profitability  goals  and  timeline 

e.  The  marketplace;  Potential  competiton 
(size,  sophistication,  typical  staffing, 
expertise,  etc.)  typical  margins,  historical  loss 
experience,  and  whether  marketplace  is 
expanding  or  contracting  and  why. 

f.  Discuss  which  components  of  the 
program  the  Bank  will  have  to  create,  hire, 
etc.  This  could  include  persoimel, 
management,  policies,  proceduraa,  hardware, 
software,  focilities,  etc. 

g.  How  the  Proposal  would  benefit 
membership 

h.  Expected  benefits  for  the  end  user  of  the 
pilot  product 

i.  identification  and  management  of 
potential  risks 

j.  Explanation/basis  for  loan  loss  or  risk 
reserves  anticipated 

3.  Compliance  Au^orization  Criteria: 
Explanation  of  how  the  Proposal  meets 
the  requirements  of  Section  0  B.  12  of 
the  Finance  Board's  Financial 
Management  Policy.  Please  provide 
s{>ecific  responses  for  each  subpart.  This 
should  also  include  a  legal  opinion  that 
the  proposed  activity  may  be  legally 
authorized  by  the  Finance  Board. 

4.  Pilot  Documentation,  Support  and 
Reporting:  Discussion  of  anticipated 
program  documentation,  support,  and 
reporting,  including  each  of  the 
following: 

a.  Evi^nce  of  a  market  for  the  pilot 
product.  This  could  include  letters  of 
support  from  anticipated  {participants, 
market  surveys,  etc.,  and  should  include 
anticipated  participants'  estimates  of  the 
dollar  volume  of  their  participation 
within  the  first  three  years  of  the 
program. 

b.  Examples  of  required 
documentation  between  the  Bank, 
members  and  other  related 
coimterparties,  as  well  as  any  legal 
agreements  drafted  for  the  pilot. 
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c.  The  management  structure  for 
operating  the  pilot  program.  Identify  the 
management,  staff  and  directors  who 
will  be  assigned  to  oversee  and  operate 
the  pilot  and  discuss  their  expertise. 
Their  resumes  should  be  included  with 
the  Proposal.  Discuss  what  additional 
personnel  will  need  to  be  hired. 

d.  A  listing,  description,  and 
examples  of  management  reports 
necessary  to  adequately  monitor 
ongoing  pilot  activities. 

5.  Measurement  of  Pilot  Success:  A 
discussion  of  criteria  the  Bank  intends 
to  utilize  to  measure  the  success  of  the 
program,  such  as: 

a.  When  the  Bank  anticipates 
reviewing  the  program  and  making  a 
decision  on  whether  to  seek  permanent 
or  other  status  for  the  pilot 

b.  The  existence  of  a  sunset  provision. 

c.  The  factors  or  conditions  that  might 
trigger  a  decision  to  terminate  the  pilot. 

(FR  Doc.  97-30964  Filed  11-25-97;  8:45  am] 

MXMO  oooc  nas-ov-p 


FEDERAL  MARfTlME  COMMISSION 


Nolic*  Of  AfrMnMnt(s)  RM 


/ 


The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(8)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Conunission,  800 
North  Capitol  Street,  N.W.,  Room  692. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  C^pmission, 
Washington,  DC  20573,  by  December  8, 
1997. 

Agreement  No.:  202-008900-063. 

Title:  The  "8900"  Lines  Agreement 

Parties: 

The  National  Shipping  Company  of 
Saudi  Arabia 

United  Arab  Shipping  Company 
(S.A.G.) 

DSR-Senator  Lines 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc. 

PStO  Nedlloyd  Limited 

Synopsis:  The  proposed  modification 
to  Article  14  of  the  Agreement 
authorizes  any  party  or  any  group  of 
parties  to  enter  into  individual  service 
contracts  and  deletes  the  ciurent 
prohibition  on  such  contracts.  The 
modification  also  expands  and  clarifies 
current  guidelines  applicable  to  service 
contracts. 

Agreement  No.:  217-011595. 

Title:  TBS/Oceanica  Space  Charter 
Agreement. 

Parties: 


TBS  North  America  Liner,  Ltda. 
C'TBS") 

Comercial  Maritime  Oceanica  Ltd. 
("Oceanica") 

Synopsis:  The  proposed  Agreement 
authorizes  Oceanica  to  charter  space  to 
TBS  on  a  maximum  of  six  vessels  it  will 
operate  fiom  United  States  ports,  and 
U.S.  inland  and  coastal  points  served 
via  such  ports,  to  ports  and  points  in 
Central  America,  South  America  and  the 
Caribbean  Sea.  It  also  authorizes  the 
parties  to  agree  on  transshipment 
arrangements  and  to  cooperate  with 
respect  to  terminals  and  equipment. 

Dated:  November  20,  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaaph  C  Polking, 
Secretary. 

(FR  Doc.  97-30978  Filed  11-25-97;  8:45  am] 
aiUMQ  OOOC  STSO-ei-M 


FEDERAL  MARITIME  COMMISSION 
[Dociwt  No.  97-22] 

Bermuda  Container  Line  Ltd.  v.  SHG 
Intemationai  Sales  Inc.  FX  Coughlin 
Co.,  and  Clark  Building  Systems,  Inc.. 
Notice  of  Rling  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Bermuda  Container  Line,  Ltd., 
("Complainant")  against  Respondents 
SHG  Intemationai  Sales  Inc.  ("SHG"), 
FX  Coughlin  Co.  ("Coughlin '),  and 
Clark  Building  Systems.  Inc.  ("Qark") 
was  served  November  20, 1997. 
Complainant  alleges  that  (1)  Respondent 
SHG  violated  sections  8  and  23  or, 
alternatively,  section  19,  and  section 
10(a)(1)  of  the  Shipping  Act  of  1984 
("the  Act").  46  U.S.C.  app.  8§  1707  and 
1721  or  1718,  and  1709(a)(1),  by  failing 
to  file  a  non-vessel  operating  common 
carrier  ("NVO")  tariff  or  bond  or 
performing  freight  forwarding  services 
without  a  forwarder  license,  and  by 
concealing  the  identity  of  the  shipper 
with  respect  to  a  shipment  from  Clark, 
PA  to  Bermuda,  entering  into  a  credit 
agreement  with  no  intention  of  paying 
the  freight  and  misrepresenting  itself  as 
the  shipper;  (2)  Respondent  Coughlin 
violated  section  19  of  the  Act  and  46 
CFR  §§  510.21(c),  (e)  and  (f).  by  falsely 
certifying  it  had  processed  the 
shipment's  Bill  of  Lading  ("BL")  when 
it  knew  or  should  have  known  that  the 
BLs  designated  shipper  (SHG)  could  not 
be  a  shipper,  seeking  a  commission  frt)m 
Complainant  by  misrepresentation  and 
permitting  SHG  to  use  Coughlin's 
forwarding  license;  and  (3)  Respondent 
Clark  violated  section  10(a)(1)  of  the  Act 
by  delivering  cargo  to  Complainant 


when  it  knew  or  should  have  known 
that  SHG  had  no  tariff  or  NVO  bond  on 
file  with  the  Commission  and  failing  to 
inform  Complainant  of  the  facts  or  to 
pay  the  shipment's  freight. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  fonns  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  geniiine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hetuing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  November  20, 1998,  and 
the  final  decision  of  the  Conunission 
shall  be  issued  by  March  22, 1999; 
)os«ph  C  Polking, 
Secretary. 

(FR  Doc.  97-31032  Filed  11-25-07;  8:45  am) 
BIUJNQCOOE  673»-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  10,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Wallace  Company,  Limited 
Partnership,  Cheyenne,  Wyoming;  to 
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acquire  voting  shares  of  Farmers  State 
Bankshares,  Inc.,  Cheyenne,  Wyoming, 
and  thereby  indirectly  acquire  Wyoming 
Bank  &  Trust,  Cheyenne,  Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  20, 1997. 
Jannifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-30967  Filed  11-25-97;  8:45  am] 
MUJNQ  oooe  ane-oi-F 


FEDERAL  RESERVE  SYSTEM- 
Sunshine  Act  Meeting 

AGENCY  HOLOMG  THE  MEETMG:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
December  1, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washin^n,  D.C.  20551. 
ITATUS:  Closed. 
MATTERS  TO  BE  C0N8IDERE0: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  fiom  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  MPORMATKM: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.u8  for  an  electronic 
anno;uncement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  21, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-31151  Filed  11-21-97;  4:09  pm] 

MLUNQ  CODE  SMO-OI-P 


GENERAL  SERVICES 
ADMINISTRATION 

Performance  Review  Board; 
Membership;  Senior  Executive  Service 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 


StiMMARY:  Notice  is  hereby  given  of  the 
names  of  the  members  of  the 
Performance  Review  Board. 
FOR  FURTHER  MRMMATION  CONTACT: 
Gail  T.  Lovelace,  Director  of  Human 
Resources.  General  Services 
Administration,  1800  F  Street,  N.W., 
Washington,  DC  20405,  (202)  501-0398. 
SUPPLBIENTARY  INRMMATKM:  Section 
4313(c)  (1)  through  (5)  of  Title  5  U.S.C. 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  Performance  Review 
Board(s).  The  Board(s)  shall  review  the 
performance  rating  of  each  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendation  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 
Members  of  the  Review  Board  are: 

1.  Thurman  M.  Davis,  Sr. 
(Chairperson),  Deputy  Administrator. 

2.  Martha  N.  Johnson,  Chief  of  Staff. 

3.  Dennis  J.  Fisher.  Commissioner. 
Federal  Technology  Service. 

4.  Robert  A.  Peck,  Commissioner. 
Public  Buildings  Service. 

5.  Frank  P.  Pugliese,  Commissioner, 
Federal  Supply  Service. 

6.  G.  Martin  Wagner,  Associate 
Administrator  for  Govemmentwide 
Policy.  . 

Dated:  November  20, 1097. 
Gail  T.  Lovelace. 

Director  of  Human  Resources. 

[FR  Doc.  97-31038  Filed  11-25-97;  8:45  am] 

BIUJNG  COOE 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnistratton 
[Docket  No.  97N-0472I 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each 
reinstatement  of  an  existing  collection 
of  information,  and  to  allow  60  days  for 


public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  for  filing  a  petition  for 
administrative  stay  of  action. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  January  26. 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857.  All  commenU 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
16B-19.  Rockville,  MD  20857,  301-827- 
4659. 

SUPPLEMBfTARY  MFORMATKM:  Under  the 
PRA  (44  U.S.C  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined      ' 
in  44  U.S.C.  3502  (3)  and  5  CFR  1320.3 
(c)  and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506  (c)  (2)  (A)  of  tile  PRA  (44  U.S.C 
3506  (c)  (2)  (A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Regiater  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement 
of  an  existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quaUty,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 

.burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Petition  For  Administrative  Stay  of 
Action— 21  CFR  Part  10.35  (ONfB 
Control  Number  0910—0194)— 
Reinstatement 

Section  10.35  (21  CFR  10.35).  issued 
under  the  authority  of  section  701(a)  of 
the  Federal  Food,  Dnig,  and  Cosmetic 
Act  (21  U.S.C.  371(a)),  sets  forth  the 
format  and  procedures  by  which  an 


interested  person  may  file  a  petition  for 
an  administrative  stay  of  action. 

Respondents  to  this  information 
collection  are  interested  persons  who 
choose  to  file  a  petition  for  an 
administrative  stay  of  action.  Such  a 
petition  must:  (1)  Identify  the  decision 
involved:  (2)  state  the  action 
requested — including  the  length  of  time 
for  which  a  stay  is  requested;  and  (3) 


include  a  statement  of  the  factual  and 
legal  grounds  on  which  the  interested 
person  relies  in  seeking  the  stay.  The 
information  provided  in  the  petition  is 
used  by  the  agency  to  determine 
whether  the  requested  stay  should  be 
granted. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.— Estimated  Annual  Reporting  Burden' 


21  CFR  Section 

No.  o< 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

10.35 

7 

1 

7 

100 

700 

'  There  are  no  capital  costs  or  operating  and  maintenarKe  costs  associated  with  this  collection  o<  inlonnalion. 


The  burden  estimate  for  this 
collection  of  information  is  based  on 
FDA's  experience  with  petitions  for 
administrative  stay  of  action  over  the 
past  3  years.  Agency  personnel 
responsible  for  processing  the  filing  of 
petitions  for  administrative  stays  of 
action  estimate  that  seven  such  petitions 
are  recnved  by  the  agency  annually, 
with  each  requiring  approximately  100 
hours  of  preparation  time. 

Dated:  NovembOT  19. 1997 
WilUam  K.  Itahbard. 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  97-30982  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Adminietration- 

[DodMt  No.  »1N-098e] 

Agenqf  Information  Collection 
ActlvWea;  Sulxnisaion  for  0MB 
Review;  Comment  ReQuest 

:  Food  and  Drug  Administration. 


ACTION:  Notice. 


HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  December 
26.  1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Ofiice  of  Information  and  Regulatory 
AiEairs,  OK4B,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235. 
Washington.  DC  20503.  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-627-1223. 

SUPPI^NENTARY  INFORMATKM:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 


collection  of  information  to  OMB  for 
review  and  clearance. 

Reports  of  Corrections  and  Removals 
for  Manufacturers,  Importers,  ind 
Distributors  of  Medical  Deyices  (21  CPU 
806.10  and  806.20). 

In  a  final  rule  published  in  the 
Federal  Register  of  May  19, 1997  (62  FR 
27183),  FDA  issued  regulations 
requiring  that  manufectiirers,  importers, 
and  distributors  of  medical  devices 
report  promptly  to  FDA  any  corrections 
or  removals  of  a  device  undertaken  to 
reduce  a  risk  to  health  posed  by  the 
device  or  to  remedy  a  violation  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  that  could  present  a  risk  to 
health.  The  collection  of  this 
information  is  required  by  section  519(f) 
of  the  act  (21  U.S.C.  360i(f)).  These 
regulations  will  help  FDA  to  protect  the 
public  health  by  ensuring  that  the 
agency  has  current  and  complete 
information  regarding  those  actions 
taken  to  reduce  risks  to  health  caused  by 
devices.  Reports  of  such  actions  will 
improve  the  agency's  ability  to  evaluate 
device-related  problems  and  to  take 
prompt  action  against  potentially 
dangerous  devices. 


Table  i  . — Estimated  Annual  Reporting  Burden 


21  CFRSwiion 

Ho.61 

Resporxlents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  HotNS 

806.10 

880 

1 

880 

10 

8.800 

Table  2.— Estimated  Annual  Recordkeeping  Burden' 


21  CFR  Section 

No.  of 

Recordkeepers 

Annual 
FrequefK:y  per 
Recordkeeping 

Total  Annual 
Records 

Hours  per 
Recordkseper 

Total  Hours 

806.20 

440 

1 

440 

10 

4,400 

^  There  are  no  capital  coals  or  operating  and  maintenance  costs  assodaled  with  this  collection  of  Information. 
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In  the  final  rule  (62  FR  27183),  the 
agency  requested  comments  on  the 
information  collection  provision  of  the 
new  regulation.  The  60-day  comment 
period  closed  )uly  18,  1997.  The  agency 
received  four  comments.  Comments 
received  in  response  to  the  information 
collection  provisions  stated  that:  (1)  The 
U.S.  designated  agent  provisions  should 
be  reinstated;  (2)  the  definition  of  risk 
to  health  is  confusing  and  contradictory, 
and  it  raises  the  threshold  of  reports  of 
corrective  and  removal  actions  to  that  of 
a  voliutary  recall,  and  as  such  will  de 
focto  result  in  the  automatic 
classification  of  these  reports  as  recalls; 
(3)  FDA  has  underestimated  the 
reporting  burden;  and  (4)  the 
recordkeeping  requirements  place 
undue  burden  on  industry. 

FDA  disagrees  with  these  comments. 
As  discussed  in  the  May  1997  final  rule 
requiring  reports  of  corrections  and 
removals,  FDA  published  a  final  rule 
staying  the  U.S.  designated  agent 
provisions  of  the  medical  device 
reporting  (MDR)  rule  in  the  Federal 
Register  of  July  23, 1996  (61  FR  38346). 
FDA  stayed  those  provisions  in 
response  to  serious  concerns  on  the  part 
of  regulated  industry  that  the  agency 
had  not  adequately  considered  the  costs 
to  and  administrative  burden  on  foreign 
firms.  The  same  concerns  apply  to  the 
U.S.  designated  agent  provision 
included  in  the  proposed  rule  to  require 
reports  of  corrections  and  removals  (59 
FR  13828,  March  23, 1994).  FDA 
omitted  that  provision  in  the  final  rule 
(62  FR  27183)  to  allow  the  agency  to 
continue  to  consider  industry's 
concerns.  The  agency  has  not 
announced  its  decision  on  whether  it 
will  reinstate  U.S.  designated  agent 
provisions  in  MDR  or  the  corrections 
and  removals  rule,  but  intends  to  do  so 
in  the  future. 

FDA  does  not  believe  that  the 
definition  of  "risk  to  health"  in  the 
corrections  and  removals  rule  is 
confusing  or  contradictory.  The  agency 
and  manufacturers  have  used  this  same 
definition  successfully  uinder  part  7  (21 
CFR  part  7),  the  voluntary  recall  rule, 
for  over  20  years.  Moreover,  by  using 
the  definition  of  "risk  to  health"  that 
api>ears  in  the  voluntary  recall  rule,  the 
agency  believes  that  it  has  established 
an  appropriate  threshold  for  requiring 
reports  of  removals  and  corrections.  The 
definition  the  agency  adopted  in  the 
final  rule  is  ntirrower  than  the  one  that 
appeared  in  the  proposed  rule  and 
eliminates  the  burden  on  manufacturers 
of  having  to  report  corrections  of  minor 
or  very  remote  health  risks.  Adoption  of 
this  definition  does  not  affect  recall 
procedures  under  part  7,  which  remain 
voluntary. 


The  agency  does  not  believe  that  the 
reporting  burden  for  reports  of 
corrections  and  removals  has  been 
underestimated.  The  agency  revised  the 
reporting  and  recordkeeping  burden 
estimate  in  the  final  rule  upward  based 
on  a  review  of  voluntary  reporting  data 
and  industry  complaint  files.  The 
comments  did  not  submit  any  specific 
data  as  to  what  they  believe  to  be  the 
true  costs  of  the  rule. 

The  agency  disagrees  with  the 
comment  that  recordkeeping 
requirements  place  an  undue  burden  on 
industry.  The  statute  requires 
manufacturers  to  keep  records  of 
corrections  and  removals  that  do  not 
meet  the  requirements  for  reporting.  The 
regulation  implements  this  statutory 
requirement.  FDA  believes  that  the 
recordkeeping  requirement  of  the 
corrections  and  removals  rule  carries 
out  the  statutory  mandate  and  is 
appropriately  tailored  to  the  agency's 
mission  of  protecting  the  public  health. 
The  statute  and  the  regulation  require 
reporting  only  of  events,  corrections, 
and  removals  that  are  initiated  to 
address  a  public-health  risk.  FDA 
believes  that  it  has  limited  reporting 
requirements  to  information  necessary 
to  carry  out  its  mission  of  protecting  the 
public  health. 

Dated:  November  19, 1997. 

William  K.  Hobbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-31063  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docfcel  No.  FR-4263-N-S0I 

Submission  for  OMB  Review: 
Comment  Request 

AQENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proppsed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
26,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 


sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development.  451  7th  Stieet  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2374.  This  is  not  a  loll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  dociunents  submitted  to  OMB 
may  be  obtained  fit)m  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the  ^ 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  fomiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  tha  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  35,  at 
amended. 

Dated:  November  20, 1997. 

David  S:  Cristy, 

Director,  Information  Resources,  Martagement 
Policy  and  Management  Division. 

Notice  of  Sulmiiasion  of  Propoeed 
Information  Collection  to  OMB 

Proposal:  Application  for 
Homeownership  Assistance  Under 
Section  235  of  the  National  Housing 
Act. 

Office:  Housing. 

OMB  Approval  Number:  2502-0190. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collection  will  be  used  to 
determine  a  homeowner's  eligibility  for 
and  amount  of  financial  assistance  to  be 
provided  under  Section  235, 
Homeowners  Assistance  Payments 
I*rogram. 

Form  Number:  HUD-93100. 
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Respondents:  Individuals  or 
Households  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  On 
occasion. 
Reporting  Burden: 

Number  of  re- 
spondents 

Frequency  o( 
response 

J       Hooreper 
response 

Burden 
hours 

HUD-931 00 

21.000 

1 

25 

250 

Total  Estimated  Burden  Hours:  5.250. 

Status:  Reinstatement,  with  changes. 

Contact:  Diane  Lobasso.  HUD.  (202) 
708-2700  X2191;  Joseph  F.  Lackey,  Jr.. 
OMB,  (202)  395-7316. 

Dated:  November  20. 1997. 
(FR  Doc.  97-31071  Filed  11-25-97;  8:45  am) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DocfcetwcFw  nn  M  mn  f 

Subntissiofi  of  OMB  Rcvtawt  Cofwnent 
noQuoit 

AGENCY:  Office  of  Administratioji.  HUD. 
ACTION:  Notice. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  December 
26.  1997. 


I:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 


Officer.  Office  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATION  CONTACT: 
Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
•UPPLaOfTARY  MPORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  hmiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aatiwrity:  Section  3507  of  the  Paperworic 
Reduction  Act  of  1995. 44  U.S.C  35.  as 
amended. 

Dated:  November  20. 1997. 

DavM  S.  CrMy, 

Director,  Information  Resourc9S  Management 
Policy  and  Management  Division. 


Notice  ef  SwlwiseioB  of  Propoeed 
lafwauitiaa  CoUectiMi  to  (MA 

Proposal:  Description  of  materials. 

Office:  Housing. 

OMB  Approval  Number.  2502-0192. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  Form 
HUD-92005  is  needed  so  that  builders 
and  sponsors  can  describe  the  materials 
for  the  construction  and  other 
improvements  to  the  single  family 
property.  This  form  and  the  drawings 
define  the  scope  and  limits  of  the 
proposed  construction.  This  information 
is  also  used  by  HUD  to  estimate  the 
value  for  FHA  mortgage  insurance  to 
determine  if  the  construction  meets 
regulatory  requirements. 

Form  Number:  HUI>-92005. 

Respondents:  Business  or  Other  Far- 
Profit  and  the  Federal  Government 

Frequency  of  Submission:  On 
occasion.  .  \ 

Repmting  Burden: 


Nurnber  of  re- 
spondents 


Frequency  of 


Hours  per  re- 


Burden 
■  hours 


HUD-92006 


2.500 


20 


25,000 
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Total  Estimated  Burden  Hours: 
25,000. 

Status:  Reinstatement,  vnth  changes. 

Contact:  Kenneth  L.  Crandall,  HUD, 
(202)  708-6396  X5626;  Joseph  F. 
Lackey,  Jr.,  OMB.  (202)  395-7316. 

Dated:  November  20. 1997. 
[FR  Doc.  97-31072  Filed  11-25-97;  8:45  am] 

BIUJNO  CODE  4n(M>1-M 


DEPARTMENT  OF  THE  INTERIOR 

Qeological  Survey 

Application  Notice  Describing  the 
Areas  of  Intarsst  and  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  National 
Earth(|uak«  Hazards  fteduction 
Program  (NEHRP)  for  Rscal  Year  (FY) 
1999 

AGENCY:  Department  of  the  Interior,  U.S. 
Geological  Survey. 
ACTION:  Notice. 

SUMMARY:  Applications  are  invited  for 
research  projects  under  the  NEHRP. 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
prediction;  to  provide  earth-science  data 
and  information  essential  to  determine 
seismic  hazards  present  in  the  United 
States;  and  information  essential  to 
mitigate  earthquake  damage. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  state  and  local  governments. 

The  NEHRP  supports  research  related 
to  the  following  general  areas  of  interest: 

I.  Evaluating  National  and  Regional 
Hazard  and  Risk.  National  and  regional 
hazard  and  risk  maps  are  critical  to 
effective  risk  reduction  strategies. 

n.  Evaluating  Urban  Hazard  and  Risk. 
The  strong  ground  shaking  and  resulting 
catastrophic  losses  in  the  1994 
Northridge  earthquake  reinforced  the 
need  for  the  U.S.  Geological  Survey  to 
concentrate  its  efforts  where  the  risks 
are  highest,  that  is,  in  the  nation's  urban 
areas. 

m.  Understanding  Earthquake 
Processes.  The  effectiveness  of  risk- 
mitigation  strategies  and  disaster 
response  are  limited  by  our  meager 
understanding  of  the  tectonic  processes 
that  cause  earthquakes  and  generate  the 
strong  shaking  and  ground  &ilure  that 
devastates  the  built  environment. 

IV.  Providing  Real-time  Hazard 
Assessment.  Effective  earthquake  hazard 
evaluation  and  response  to  damaging 
events  depend  on  timely,  accurate 
information.  Short,  intermediate,  and 
long-term  earthquake  forecasts  in 
regions  of  high  earthquake  potential  can 


all  lead  to  mitigation  activities  that 
reduce  the  losses  in  subsequent 
earthquakes. 

V.  Providing  Geologic  Hazards 
Information  Services.  Computer 
technology  has  evolved  rapidly  in 
recent  years  to  the  point  that  new 
powerful  tools  are  accessible  both  to  the 
providers  and  the  users  of  geologic 
hazards  Information. 
DATES:  The  closing  date  for  receipt  of 
applications  will  be  on  or  about  April  1, 
1998.  The  actual  closing  date  will  be 
specified  in  Announcement  No.  1434- 
HQ-9»-PA-00061. 

ADDRESSES:  The  program  announcement 
is  e?q>ected  to  be  available  on  or  about 
February  2, 1998.  You  may  obtain  a 
copy  of  Announcement  No.  1434-HQ- 
9»-PA-00061  from  the  USGS  Contracts 
and  Grants  Information  Site  at  http:// 
www.usg8.gov/contracts/nehrp/  or  by 
writing  Brian  Heath,  U.S.  Geological 
Survey.  Office  of  Acquisition  and 
Federal  Assistance — Mail  Stop  205A, 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia  20192,  or  by  fax  (703-648- 
7901). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Sims,  Earthquake  Hazards 
Reduction  Program — U.S.  Geological 
Survey,  Mail  Stop  905, 12201  Sunrise 
Valley  Drive.  Reston.  Vir;ginia  20192. 
Telephone:  (7§3)  648-6722. 
SUPPLBMENTARY  INFORMATION:  Authority 
for  this  program  is  contained  in  the 
Earthquake  Hazards  Reduction  Act  of 
1977.  Pub.  L.  95-124  (42  U.S.C.  7701,  et 
seq.].  The  Office  of  Management  and 
Budget  Catalog  of  Federal  Domestic 
Assistance  number  is  15.807. 
TimCaikiBS, 

Acting  Associate  Chief,  Operations. 
(FR  Doc.  97-30897  Filed  11-25-97;  8:45  am] 

BILLING  COOC  4310-91-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[4310-CA065-14«q 

Notice  of  Availability 

November  20. 1997. 

AQBICY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  Record  of  Decision  for  the  Soledad 
Mountain  Gold  Mine.  Kern  County, 
California,  is  available. 
ADDRESSES:  Written  requests  for  copies 
of  the  Record  of  Decision  should  be 
addressed  to  Bureau  of  Land 
Management,  Ridgecrest  Resource  Area, 
300  S.  Richmond  Road,  Ridgecrest, 


California  93555.  Attention:  Ahmed 

Mohsen.  HIS  Coordinator. 

FOR  FURTHER  MFORMATION  CONTACT: 

Ahmed  Mohsen-EIS  Coordinator  (760) 

384-5421. 

RuaaeU  Miles, 

Acting  Area  Manager. 

(FR  Doc.  97-31042  Filed  11-25-97;  8:45  am] 

BILLMQ  OOOE  4>1».«S^ 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
ActhfitiM:  Proposed  Collection; 
Comment  Reqiiest 

AGENCY:  Minerals  Management  Service, 
DOI. 

ACTION:  Notice  of  information  coUectitm 
solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
Oil  Transportation  Allowance  (OMB 
Control  Number  101CM)061);  this 
information  collection  pertains  to 
Indian  leases  only. 

FORMS:  MMS-4110,  Oil  Transportation 
Allowance  Report 

DATES:  Written  comments  should  be 
received  on  or  before  January  26, 1998. 
ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85.  Room 
A613.  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:MaiI  address  is 
David — Guzy@nims.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-Mail  Dennis— C— 
JonesOmms.gov. 
SUPPLEMENTARY  MFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995.  Section  3506 
(c)(2)(A),  we  are  notifying  you.  members 
of  the  public  and  affected  agencies,  of 
this  collection  of  information  and  are 
inviting  your  comments.  Is  this 
information  collection  necessary  for  us 
to  properly  do  our  job?  Have  we 
accurately  estimated  the  industry 
burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 
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The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  the 
collection  of  royalties  from  lessees  who 
produce  minerals  from  leased  Indian 
lands.  The  Secretary  is  required  by 
various  laws  to  manage  the  production 
of  mineral  resources  on  Indian  lands,  to 
collect  the  royalties  due,  and  to 
distribute  the  funds  in  accordance  with 
those  laws.  The  product  valuation  and 
allowance  determination  process  is 
essential  to  assure  that  the  public  and/ 
or  the  Indians  receive  payment  on  the 
proper  value  of  the  minerals  being 
removed. 

MMS  performs  the  royally 
management  functions  for  the  Secretary. 
When  a  company  or  an  individual 
enters  into  a  contract  (a  lease)  to 
explore,  develop,  produce,  and  dispose 
of  oil  from  Indian  lands,  that  company 
or  individual  agrees  to  pay  the  United 
States  or  Indian  tribe  or  allottee  a  share 
(royalty)  of  the  value  received  from 
production  from  the  leased  lands. 
Royalty  rates  are  specified  in  the  lease 
agreement  In  order  to  determine 
whether  the  amount  of  royalty  tendered 
represents  the  proper  royalty  due,  it  is 
first  necessary  to  establish  the  proper 
value  of  the  oil  that  is  being  sold  or 
otherwise  disposed  of  in  some  other 
manner,  as  well  as  the  proper  costs 
associated  with  allowable  deductions. 

In  some  circinnstances,  lessees  are 
authorized  to  deduct  from  royalty 
payments  the  reasonable  actual  cost  of 
transporting  the  royalty  portion  of  the 
oil  from  the  lease  to  a  delivery  {>oint 
remote  from  the  lease.  Transportation 
allowances  are  a  part  of  the  product 
valuation  process  which  MMS  uses  to 
determine  if  the  lessee  is  reporting  and 
paying  the  proper  royalty  amount 

Before  any  deduction  may  be  taken, 
the  lessee  must  submit  page  one  of  the 
Oil  Transportation  Allowance  Report, 
Form  MMS-4110,  declaring  the  amount 
of  reasonable  actual  transportation  costs 
to  be  deducted  from  royalty.  We 
estimate  that  3  respondents  will  each 
submit  an  average  of  7  allowance  data 
lines  for  a  total  of  21  data  lines 
annually.  We  estimate  that  each  data 
line  will  require  Va  hour  to  prepare,  a 
total  of  5.25  burden  hours. 
Authorization  to  deduct  a  transportation 
allowance  continues  for  12  months,  or 
until  the  contract  is  changed  or 
terminated.  At  that  time,  the  lessee  must 
resubmit  page  one  of  Form  MMS— 4110. 
We  estimate  that  recordkeeping  for 
these  transportation  allowances  will 
require  1/2  hour  per  respondent 
annually. 


Dated:  November  20.  1997. 
Joan  Killgore, 

Acting  Associate  Director  for  Royalty 
Management. 

(FR  Doc.  97-31081  Filed  11-25-97;  8:45  am) 
BHJJNOCOOC  4310-Mn-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service,  Interior 

Agency  Infonnatlon  Collection 
Activities:  Profwsed  CoHectlon; 
Comment  Repwest 

AOENCY:  Minerals  Management  Service, 

DOI. 

ACTKM:  Notice  of  information  collection 

solicitation. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection, 
Coal  Transportation  and  Washing 
Allowance  (OMB  Control  Nimiber 
1010-0074);  this  information  collection 
pertains  to  Indian  leases  only. 
FOfMS:  MMS-4292,  Coal  Washing 
Allowance  Report  and  MMS-4293,  Coal 
Transportation  Allowance  Report. 
DATES:  Written  comments  should  be 
received  on  or  before  January  26, 1998. 
A00RES8ES:  Comments  sen|^via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff.  P.O.  Box  25165.  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room 
A613,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:Mail  address  is 

David Guzy®mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-Mail 

Denni8__C JonesOmms.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section 
3506(c)(2)(A),  we  are  notifying  you. 
members  of  the  public  and  affected 
agencies,  of  this  collection  of 
information  and  are  inviting  your 
comments.  In  this  information 
collection  necessary  for  us  to  properly 
do  our  job?  Have  we  accurately 
estimated  the  industry  burden  for 
responding  to  this  collection?  Can  we 
enhance  the  quality,  utility,  and  clarity 
of  the  information  we  collect?  Can  we 
lessen  the  burden  of  this  information 
collection  on  the  respondents  by  using 
automated  collection  techniques  or 
other  forms  of  information  technology? 

The  Secretary  of  the  Interior  is 
responsible  for  the  collection  of 


royalties  from  lessees  who  produce 
minerals  from  leased  Indian  lands.  The 
Secretary  is  required  by  various  laws  to 
manage  the  production  of  mineral 
resources  on  Indian  lands,  to  collect  the 
royalties  due,  and  to  distribute  the 
funds  in  accordance  with  those  laws. 
The  product  valuation  process  is 
essential  to  assure  that  the  public  and/ 
or  the  Indians  receive  payment  on  the 
full  value  of  the  minerals  being 
removed. 

MMS  performs  these  royalty 
management  functions  for  the  Secretary. 
When  a  company  or  an  individual 
enters  into  a  contract  (a  lease)  to 
develop,  mine,  and  dispose  of  coal 
deposits  from  Indian  lands,  that 
company  or  individual  (the  lessee) 
agrees  to  pay  the  United  States,  Indian 
tribe,  or  allottee  (the  lessor)  a  share 
(royalty)  of  the  gross  proceeds  received 
from  the  sale  of  production  from  leased 
lands.  Royalty  rates  are  specified  in  the 
lease  agreement.  In  order  to  determine 
whether  the  amount  of  royalty  tendered 
represents  the  proper  royalty  due,  it  is 
necessary  to  establish  the  value  of  the 
coal  being  sold  or  otherwise  disposed  of 
in  some  other  manner,  as  well  as  the 
proper  costs  associated  with  allowable 
deductions. 

In  some  circumstances,  lessees  are 
authorized  to  deduct  certain  costs  in  the 
calculation  of  royalties  due.  An 
allowance  may  be  granted  from  royalties 
to  compensate  lessees  for  the  reasonable 
actual  cost  of  washing  the  royalty 
portion  of  coal.  Also,  when  the  sales 
point  is  not  in  the  immediate  vicinity  of 
a  lease  or  mine  area,  an  allowance  may 
be  granted  to  compensate  lessees  for  the 
reasonable  actual  cost  of  transporting 
the  royalty  portion  of  coal  to  a  sales 
point  not  on  the  lease  or  mine  area. 

Before  any  deductions  are  taken,  the 
lessee  with  an  arm's-length  contract 
must  submit  page  one  of  the  Coal 
Washing  Allowance  Report,  Form 
MMS-4292.  or  the  Coal  Transportation 
Allowance  Report,  Form  MMS-4293. 
The  allowances  will  be  based  on 
reasonable  actual  costs  reported  by  the 
lessees  and  are  subject  to  later  audit  We 
estimate  that  one  lessee  will  submit  two 
reports  annually  and  that  each 
submission  will  require  Vz  hour  to 
prepare,  a  total  of  1  burden  hour. 

Lessees  with  a  non-€um's-length 
contract  must  also  submit  Form  MMS- 
4292  or  Form  MMS-^293.  All 
applicable  pages  of  the  allowance 
application  forms  should  be  submitted. 
The  allowances  will  be  based  on 
reasonable  actual  costs  reported  by  the 
lessees  and  are  subject  to  later  audit.  We 
do  not  anticipate  any  lessee  with  a  non- 
arm's-length  contract  submitting 
allowance  reports. 
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In  those  instances  when  Indian 
royalty  coal  is  washed,  transported,  or 
sold  under  non-arm's-length  conditions, 
it  is  necessary  for  MMS  to  obtain  other 
data,  and  in  some  cases,  appropriate 
sales  contracts,  to  accurately  determine 
if  the  value  of  coal  and  the  gross 
proceeds  for  royalty  calculation 
purposes  have  been  correctly  computed 
by  the  lessee.  Coal  sales  contracts  for 
Indian  lands  are  required  to  be 
submitted  only  upon  request  by  MMS. 
We  estimate  that  four  lessees  may  be 
requested  to  submit  sales  contracts  and 
that  each  submission  will  take  3  hours 
to  prepare,  a  total  of  12  burden  hours. 

Autnorization  to  deduct  coal 
transportation  and  washing  allowances 
continues  for  12  months,  or  until  the 
contract  is  changed  or  terminated.  We 
estimate  that  recordkeeping  for  these 
allowances  will  require  1  hour  per 
respondent  annually  (5  respondents  x  1 
hour  =  5  biuden  hours).  Therefore,  the 
total  annual  burden  hour  estimate  for 
this  information  collection  is  18  burden 
hours  (1+12+5=18). 

Dated:  November  20. 1997, 
Joan  Killgore, 

Acting  Associate  Director  for  Royalty 
Management. 

(FR  Doc.  97-31082  Filed  11-25-97;  8:45  am) 
BIUJNQ  CODE  431»-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Request  for  Determination  of  Valid 
Existing  Rights  Wlttiin  the  Wayne 
National  Forest 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  decision. 

SUMMARY:  This  notice  announces  the 
decision  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  on 
a  request  by  Edward  and  Madeiline 
Blaire  and  Buckingham  Coal  Company, 
Inc.  (Buckingham)  for  a  determination 
of  valid  existing  rights  (VER)  under 
section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  OSM  has  determined  that  the 
requesters  do  possess  VER  to  mine  coal 
by  surface  methods  on  25.2  acres  of 
federal  lands  within  the  Wayne  National 
Forest  in  Perry  County,  Ohio.  This 
decision  is  based  on  the  "takings 
standard,"  which  requires  OSM  to 
evaluate  whether  a  determination  that 
the  requester  does  not  have  VER  would 
result  in  a  compensable  taking  of  a 
property  interest  under  the  Fifth 
Amendment  to  the  U.S.  Constitution. 


FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Michael,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Appalachian  Regional  Coordinating 
Center,  Room  218,  Three  Parkway 
Center,  Pittsburgh,  PA  15220. 
Telephone:  (412)  937-2867.  E-mail 
address:  pmichael@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  VER  Requirements 
for  National  Forest  Lands 

Section  522(e)  of  SMCRA  (30  U.S.C. 
1272(e))  prohibits  surface  coal  mining 
operations  on  certain  lands  unless  a 
person  has  VER  to  conduct  such 
operations  or  imless  the  operation  was 
in  existence  on  August  3,  1977,  the  date 
of  enactment  of  SMCRA.  Section 
522(e)(2)  in  relevant  part,  applies  the 
prohibition  to  federal  lands  within  the 
boundaries  of  any  national  forest  unless 
the  Secretary  of  tixe  Interior  finds  that 
(1)  there  are  no  significant  recreational, 
timber,  economic,  or  other  values  that 
may  be  incompatible  with  surface  coal 
mining  operations  and  (2)  the  surface 
operations  and  impacts  are  incident  to 
an  underground  coal  mine. 

Under  section  523  of  the  Act  and  30 
CFR  740.11.  the  state  definition  of  VER 
applies  to  all  federal  lands  in  states  with 
regulatory  programs  approved  under 
section  503  of  SMCRA.  However,  under 
30  CFR  745.13,  the  Secretary  has 
exclusive  authority  to  determine  VER 
for  surface  coal  mining  and  reclamation 
operations  on  federal  lands  within  the 
boundaries  of  the  areas  specified  in 
paragraphs  (e)(1)  and  (e)(2)  of  secUon 
522  of  the  Act.  OSM  reaffirmed  these 
basic  principles  in  the  preamble  to  the 
suspension  notice  concerning  VER 
published  on  November  20,  1986  (51  FR 
41954).  However,  to  be  consistent  with 
a  previous  federal  court  decision 
concerning  OSM's  March  13, 1979 
definition  of  VER,  the  preamble 
included  the  caveat  that,  in  states  with 
an  all-permits  standard  for  VER,  OSM 
would  apply  the  standard  as  if  it 
contained  a  good-faith  component.  In 
other  words,  if  the  state  program 
requires  that  a  person  obtain  all 
necessary  permits  prior  to  August  3, 
1977,  to  qualify  for  VER,  OSM  will 
apply  the  standard  as  if  it  recognizes 
that  a  person  also  has  VER  in  situations 
where  that  person  has  made  a  good  faith 
effort  to  obtain  all  necessary  permits  by 
that  date. 

The  approved  Ohio  program  relies 
primarily  upon  the  all-permits  standard. 
Ohio  Revised  Code  1501:13-3- 
02(A)(1)(a).  However,  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio  has  prohibited  OSM  fiom  using 
the  state  program  definition  or  the 


policy  set  forth  in  the  November  20, 
1986  suspension  notice.  BelviUe  Mining 
Co.  V.  Lujan,  No.  C-1-89-790  (S.D.  Ohio 
Jidy  22,  1991),  modified.  Sept.  21, 1992. 
In  separate  litigation,  the  same  court 
applied  a  takings  standard  to  a  VER 
determination.  Sunday  Creek  Coal  Co. 
V.  Model.  No.  C12-88-0416  (S.D.  Ohio 
1388). 

In  the  BelviUe  litigation,  OSM  made  a 
commitment  to  the  court  to  apply  a 
takings  standard  in  determining 
whether  a  person  possesses  VER  to 
conduct  surface  coal  mining  operations 
on  federal  lands  within  the  court's 
jurisdiction,  including  the  Wayne 
National  Forest,  until  a  new  federal  rule 
defining  VER  is  in  place.  Therefore,  in 
the  Southern  District  of  Ohio,  under  the 
takings  standard,  a  person  has  VER  if.  as 
of  the  date  of  the  lands  come  under  the 
protection  of  section  522(e)  of  SMCRA. 
application  of  the  prohibitions  of 
section  522(e)  would  result  in  a 
compensable  taking  of  property  under 
the  Fifth  Amendment  to  the  U.S. 
Constitution. 

n.  Request  for  VER-Detennination 

On  August  14. 1995,  James  F.  Graham 
of  Buckingham  requested  that  OSM 
determine  whether  the  company  has 
VER  to  remove  the  No.  6  coal  seam, 
using  block  cut,  contour,  and  area 
mining  methods,  from  25.2  acres  of 
federal  lands  widiin  the  authorized 
boundaries  of  the  Wayne  National 
Forest  in  Perry  County.  Ohio. 
Buckingham  previously  submitted  an 
application  for  a  permit  to  conduct 
surface  mining  and  reclamation 
operations  on  this  parcel  and  an 
adjoining  10.7  acres  of  land  in  private 
ownership  to  the  Ohio  Department  of 
Natural  Resources  (ODNR),  Division  of 
Reclamation  on  March  8, 1995.  Of  the 
35.9  acres  in  the  permit  application, 
Buckingham  proposes  to  mine  a  total  of 
12.6  acres  of  coal.  The  federal 
government  owns  the  surface  overlying 
9.8  of  these  acres. 

The  lands  included  in  the  request  lie 
along  the  eastern  edge  of  a  134-acre 
parcel  for  which  the  United  States  of 
America  purchased  the  sur&ce  rights 
from  Daniel  C.  Jenkins,  Jr.  and  other 
interested  parties  on  April  24.  1967,  and 
the  Blaires  on  May  1,  1967.  The  U.S. 
Department  of  Agriculture,  Forest 
Service  (USES)  currentiy  manages  the 
land  as  part  of  the  Wayne  National 
Forest.  The  Blaires  own  the  mineral 
estate  and  Mr.  Graham  is  the  lessee  of 
all  coal  within  that  estate. 

The  property  extends  from  north  to 
south  along  an  ephemeral  tributary  of    " 
Pine  Run  and  is  about  1.8  miles 
northeast  of  the  city  of  Shawnee,  Ohio. 
Its  southern  limit  is  adjacent  to  County 
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Route  43.  The  center  of  the  property  lies 
f\  on  the  boundary  between  Sections  11 
and  14  on  the  New  Straightsville,  Ohio 
USGS  Quadrancle. 

The  proposed  permit  area,  including 
the  federal  lands,  has  been  affected  by 
past  surface  and  underground  mining  of 
the  No.  6  coal  seam.  Two  unreclaimed 
highwalls  and  an  impoundment  remain 
on  5.1  acres  at  the  southern  end  of  the 
property.  The  coal  which  the  requester 

Eroposes  to  surface  mine  comprises  a 
ne  of  barrier  pillars  in  an  abandoned 
underground  mine  beneath  the  Pine 
Run  tributary.  The  requester  estimates 
that  the  extractable  coal  reserves,  total 
88.200  tons. 

On  August  28,  1995,  OSM  notified  the 
USPS  that  it  had  received  a  request  for 
a  VER  determination  from  Buckingham 
and  requested  that  the  USPS  provide  a 
title  opinion  and  any  related 
information  concerning  Buckingham's 
property  right  to  mine  coal  by  the 
methods  proposed.  By  letter  dated  April 
24, 1996.  the  USPS  submitted  a  report 
from  the  U.S.  E)epartment  of 
Agriculture's  General  Counsel  that 
concluded  that  the  Blaires  do  have  the 
property  right  to  remove  the  coal  by 
surlace  mining  methods.  (A  person  must 
possess  the  right  to  conduct  the 
proposed  activity  under  state  property 
law  before  OSM  can  issue  a  positive 
VER  determination  under  SMCRA.) 

In  a  notice  published  In  the  March  1, 
1996  Federal  Register  (61  PR  8074), 
OSM  provided  opportunity  for  public 
comment  on  the  Buckingham  request.  In 
response  to  a  request  for  a  public 
hearing  from  the  Buckeye  Porest 
Council,  OSM  reopened  the  public 
comment  period  by  notice  published  in 
the  luly  16, 1996  Federal  Register  (61 
FR  37078).  The  public  hearing  took 
place  at  the  Ohio  University  Inn  in 
Athens,  Ohio  on  Augiist  8,  1996.  The 
comment  period  closed  on  August  16, 
1996. 

On  September  16, 1996,  OSM 
requested  additional  information  from 
Buckingham.  Buckingham  forwarded 
supplemental  information  on  September 
17  and  October  3,  1996.  The  October  3 
submittal  also  added  the  Blaires  as 
persons  requesting  the  VER 
determination. 

On  May  27. 1997,  OSM  again 
requested  that  Buckingham  and  the 
Blaires  provide  additional  information 
relating  to  the  economic  viability  of  the 
proposed  surface  mining  operation  and 
other  potential  uses  for  the  property.  On 
August  7,  1997,  Buckingham  and  the 
Blaires  supplied  information  responsive 
to  the  request  after  OSM  agreed  to  treat 
the  information  as  presumptively 
confidential  and  protected  commercial 
or  financial  information  within  the 


limitations  of  the  Freedom  of 
Information  Act. 

m.  The  Applicable  Standard 

Pursuant  to  OSM's  commitment  to  the 
court  in  the  Southern  District  of  Ohio, 
as  set  forth  in  the  portion  of  this  notice 
entiUed  "Background  on  VER 
Requirements  for  National  Porest 
Lands,"  OSM  evaluated  Buckingham's 
request  in  accordance  with  judicial  case 
law  involving  takings  and  the  Attorney 
General's  Guidelines  for  the  Evaluation 
of  Risk  and  Avoidance  of  Unanticipated 
Takings,  issued  June  30,  1988.  See  56 
PR  33165  (July  18,  1991).  Specifically, 
OSM  relied  upon  a  three-part  regulatory 
takings  analysis  commonly  used  by  the 
courts  in  deciding  whether 
governmental  action  has  effected  a 
compensable  taking  of  private  property. 
This  analysis  includes  a  determination 
of:  (1)  The  economic  impact  of  the 
proposed  government  policy  or  action 
on  the  property  interest  involved,  (2)  the 
extent  to  which  the  action  or  regulation 
interferes  with  any  reasonable, 
investment-backed  expectations  of  the 
owner  of  the  property  interest,  and  (3) 
the  character  of  the  government  action. 
Under  the  standard  for  comf>ensable 
takings,  OSM  will  not  find  that  the 
Blaires  have  VER  imless  OSM  makes 
either  of  two  sets  of  findings.  First,  OSM 
could  find  that  the  Blaires  have 
demonstrated  that,  as  of  August  3, 1977, 
application  of  the  prohibition  would 
preclude  all  economic  use  of  the 
property.  In  the  alternative,  OSM  could 
find  that  prohibition  would  not 
substantially  advance  a  legitimate 
public  purpose  of  SMCRA.  Under  the 
latter  option,  OSM  would  also  have  to 
find  that  the  Blaires  have  demonstrated 
either  that  prohibition  of  surfece  coal 
mining  would  significanUy  diminish  the 
property's  value,  or  that  prohibition 
would  substantially  interfere  with  the 
Blaires'  investment-backed 
expectations.  If  the  Blaires  have  VER  to 
surface  mine  the  25.2  acres,  then  the 
lease  to  Buckingham  would  al80>convey 
VER  to  Buckingham. 

IV.  Application  of  the  Standard 

This  matter  involves  a  situation  where 
governmental  regulation  has  the 
potential  to  result  in  a  taking  of  private 
property.  The  rights  of  property  owners 
are  not  absolute  and  government  may, 
within  limits,  regulate  the  use  of 
property.  But,  the  United  States 
Supreme  Court  has  long  held  that 
regulation  that  affects  the  value,  use,  or 
transfer  of  property  may  constitute  a 
taking  if  it  goes  too  br.  Pennsylvania 
Coal  Co.  V.  Mahon,  260  U.S.  393  (1922). 
In  making  the  VER  determination,  OSM 
must  decide  whether  prohibiting  surface 


coal  mining  on  the  property  would 
cause  economic  impacts  on  the  property 
or  interfere  with  reasonable,  investment- 
backed  expections  of  the  pereons  with 
an  interest  in  the  property  to  the  extent 
that  justice  and  fairness  would  require 
that  the  public,  rather  than  the  private 
property  owners,  pay  for  the  public  use 
of  the  property.  Armstmng  v.  United 
States,  364  U.S.  40,  49  (1959). 

When  regulation  goes  too  far  in 
infiinging  on  private  property  rights  is 
not  precisely  definable.  The  Supreme 
Court  has  consistenUy  "eschewed  any 
'set  formula'  for  determining  how  Car  is 
too  far,  preferring  to  'engage  in  *   *   * 
essentially  ad  hoc,  factual  inquiries.' " 
Lucas  V.  South  Carolina  Coastal 
Council,  505  U.S.  1003, 1015  (1992), 
quoting  Penn  Central  Transportation 
Co.  V.  New  yoric  aty,  438  U.S.  104, 124 
(1978).  To  aid  in  this  determination, 
however,  the  Court  has  identified  the 
three  factors  referenced  in  Part  III  above 
as  having  "particular  significance." 
Connolly  v.  Pension  Benefit  Guamnty 
Corp.,  475  U.S.  211,  224-25  (1986). 

A.  Protected  Property  Interest 

In  Lucas,  the  Supreme  Court 
recognized  what  it  characterized  as  a 
"logically  antecedent  inquiry"  into  a 
takings  claimant's  titie  prior  to  the 
inquiry  into  whether  the  government 
has  interfered  with  rights  inherent  in 
that  title  in  a  manner  that  rises  to  the 
level  of  a  Fifth  Amendment  taking.  Id. 
at  1027.  Thus,  OSM  starts  witii  this 
inquiry. 

The  Court  notes  in  Lucas  that  its 
takings  jurisprudence  "has  traditionally 
has  been  guided  by  the  understandings 
of  our  citizens  regarding  the  content  of, 
and  the  State's  power  over  the  'bundle 
of  rights'  that  they  acquire  when  they 
obtain  tide  to  property."  Id.  at  1027. 
Thus,  the  Court  continues,  some 
regulation  of  rights  should  be  expected. 
"In  the  case  of  personal  property,  by 
reason  of  the  State's  traditionally  high 
degree  of  control  over  commercial 
dealings,"  the  possibility  of  significant 
impacts  should  be  anticipated.  Id.  at 
1027-28.  But,  the  Court  indicated  that 
interests  in  land  have  greater 
expectations  of  protection.  Id.  at  1028. 
Further,  the  Court  suggested  that  an 
"owner's  reasonable  expectations"  may 
be  critical  to  a  takings  determination.  Id. 
at  1016  n.  7.  These  expectations  are 
those  that  "have  been  shaped  by  the 
State's  law  of  property — i.e.,  whether 
and  to  what  degree  the  State's  law  has 
accorded  legal  recognition  and 
protection  to  the  particular  interest  in 
land  with  respect  to  which  the  takings 
claimant  alleges  a  diminution  (or 
elimination  of)  value."  fd.  at  1016  n.  7. 
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In  this  case,  the  critical  property 
interest  is  the  mineral  estate  held  by  the 
Blaires.  This  is  an  interest  in  land 
historically  accorded  recognition  and 
protection  by  the  courts  of  Ohio,  as  well 
as  all  other  states.  This  is  not  the  type 
of  interest  that  might  normally  be 
expected  to  be  subject  to  deprivation 
without  compensation.  Thus,  the  Blaires 
possess  titie  to  an  interest  subject  to 
Fifth  Amendment  protection. 

B.  Economic  Impact  of  the  Prohibition 

Evaluation  of  the  econcnnic  impact  of 
a  government  action  on  a  property 
interest  involves  determination  of  the 
economic  and  property  interest  or 
interests  affected,  the  degree  of  the 
economic  impact  on  the  property 
interests,  the  character  and  present  use 
of  the  property,  the  duration  of  the 
proposed  governmental  action,  and 
whether  the  proposed  government 
action  carries  benefits  to  the  private 
property  owner  that  ofbet  or  mitigate 
any  adverse  economic  impact. 

With  respect  to  the  property  interest 
afEacted,  OSM  considers  Uie  relevant 
onit  of  property  for  analysis  to  be  the 
land  for  which  VER  is  requested  and  all 
other  contiguous  units  of  property 
under  the  same  ownership  and/ or  same 
use.  See  56  FR  33161  (July  18, 1991).  In 
this  case,  the  relevant  iinit  of  property 
is  the  134-acre  tract  of  property  for 
which  the  Blaires  own  the  mineral 
estate. 

The  VER  determination  requested  by 
the  Blaires  and  Buckingham  includes 
only  25.2  acres  of  this  unit.  The 
economic  interest  in  this  coal  has  been 
split,  since  the  Blaires  have  leased  the 
right  to  mine  the  coal  at  issue  to 
Buckingham  in  retiun  for  a  one  dollar 
royalty  per  ton  of  the  coal  mined. 
Hence,  the  Blaires'  place  the  value  of 
their  interest  in  the  coal  at  $88,200. 
based  on  an  estimated  88,200  tons  of 
recoverable  coal.  OSM's  analysis 
confirms  the  requesters'  estimate  of  the 
recoverable  coal  reserves. 
Administrative  Record  No.  206 
(hereinafter,  "A.R. ").  Furthermore, 


OSM's  evaluation  of  information 
provided  by  Buckingham  concerning 
coal  quality  and  overburden  ratios 
confirms  the  proposed  operation  is 
economically  viable,  which  means  that 
the  Blaires'  royalty  interest  has 
economic  value.  (A.R.  219.) 

With  respect  to  Buckingham's 
interest,  the  company  contends  that  the 
coal  is  a  necessary  and  integral  part  of 
a  larger  operation.  Specifically,  the 
company  states  that  it  needs  the  low- 
sulfur  coal  from  this  property  to  blend 
with  higher-sulfur  coal  from  its  other 
mines  to  meet  contractual  supply 
obligations  with  a  local  utility. 


Buckingham  further  contends  that  it 
will  suffer  losses  amounting  to 
approximately  3.5  million  dollars  if  it 
caimot  mine  die  coal  in  question.  This 
contention  is  based  upon  the 
assumption  Buckingham  will  be  unable 
to  market  the  coal  from  its  other 
reserves  if  it  cannot  blend  this  coal  with 
the  coal  from  the  national  forest  tract. 
OSM's  analysis,  however,  finds  that 
Buckingham  may  have  other  options 
with  far  less  dramatic  financial 
implications.  (A.R.  220.)  For  example, 
obtaining  low-sulfur  coal  from  another 
source  could  reduce  the  projected 
financial  impact  by  90%  or  more. 
Alternatively,  Buckingham  might  be 
able  to  renegotiate  its  supply  contract 
and  acquire  sulfur  dioxide  emission 
allowances  to  package  mth  its  higher 
sulfur  coat,  which  would  reduce  the 
potential  losses  by  67-90  percent 
Under  either  option,  OSM  agrees  that 
the  company  Ukely  would  sustain  some 
lost  profit  potential  if  it  cannot  develop 
the  proposed  mine.  However,  it  is  not 
clear  from  the  record  what  tlua  loss  in 
market  value  of  the  leased  coal  would 
be,  as  distinguished  from  lost  profits  in 
Buckingham's  business  dealings.' 

Analysis  of  the  economic  impact  of  a 
prohibition  on  surface  minJTig  involves 
a  number  of  factors.  First,  there  cannot 
be  a  compensable  taking  unless  there  is 
a  diminution  in  the  value  of  the 
requesters'  property  rights.  Thus,  if  the 
coal  could  be  extracted  by  some  other 
method,  there  may  be  no  taking  issue. 
If  this  is  not  possible,  any  value 
allegedly  taken  must  be  compared  to 
other  value  in  the  property  that  has 
accrued  or  wUl  accrue  to  the  ownera.  If 
a  prohibition  would  affect  merely  one 
strand  of  a  bundle  of  property  rights  and 
would  not  be  significant,  there  may  be 
no  taking.  Thus,  it  must  be  determined 
whether  the  property  proposed  surface 
coal  mining. 

With  respect  to  alternative  methods  of 
mining,  the  requesters  claim  that  the 
absence  of  competent  rock  above  the 
coal  seam  precludes  underground 
mining.  The  requesters  also  dismiss 
auger  mining  as  a  viable  alternative, 
because  they  contend  that  method  is  not 
suitable  for  the  removal  of  pillars  from 
abandoned  underground  mine 
workings. 

After  a  technical  review,  OSM  finds 
that  underground  mining  is  not  feasible 
for  this  site  because  of  stress  relief 
fiactiuing,  roof  stability  and  water 
inflow  problems.  (A.R.  206.)  In  addition, 
because  of  the  need  to  establish  a  face- 


'  In  any  case,  as  noted  below,  OSM  did  not  base 
its  decision  on  the  economic  impacts  of  prohibition 
of  mining  on  Buckingham's  current  property 
interests,  but  rather  on  the  property  interests  that 
existed  on  August  3, 1977. 


up  to  perform  auger  mining  and  due  to 
the  irregular  shape  of  the  remaiiung 
block  of  coal  and  the  fact  that  entries 
have  been  cut  through  it  in  the  past  so 
that  it  is  not  solid,  OSM  agrees  that 
auger  mining  is  an  unviable  option  for 
mining  the  coal. 

Since  alternative  methods  of  mining 
are  not  possible  here,  other  benefits, 
derived  from  the  property  or  other 
potential  uses  for  the  property  are 
relevant.  The  134-acre  tract  for  which 
the  Blaires  own  the  mineral  interest  has 
previously  been  imderground  and/or 
surface  mined.  Maps  in  OSM's  mine 
map  repository  indicate  this  mining  was 
completed  prior  to  1940,  which  predates 
the  current  owners'  acquisition  of  the 
property.  Thus,  the  bulk  of  the  use  of 
the  coal  interest  in  this  property  has 
already  been  derived  from  the  property 
by  the  Blaires'  predecessors  in  interest 
Inhibition  of  mining  Uie  remainder  of  . 
the  coal,  then,  would  only  deprive  the 

Blaires  of  the  use  of  the  unmined  pillars 
of  coal. 

OSM's  investigation  indicate  there 
may  be  other  recoverable  coal  from  the 
No.  6  seam  within  the  134-acre  tract 
(A.R.  222).  The  maps  in  OSM's  mine 
map  repository  show  barrier  pillars 
along  IMne  Run  which,  if  still  existing, 
may  be  siuface  mineable.  The  record 
provides  no  further  information  on  the 
value  of  that  coal.  In  addition,  the  1961 
New  Straightsville  USGS  topographic 
quadrangle  indicates  that  siuface 
mining  has  already  occurred  along  both 
sides  of  the  run.  In  any  event,  any 
remaining  coal  could  not  be  surface 
mined  absent  a  VER  determination. 
Underground  extraction  of  the 
remainder  of  the  workings  appears 
infeasible  because  of  mine-st^ility  and 
safety  considerations,  as  well  as  the  low 
percentage  of  coal  remaining.  (A.R.  222.) 

Published  geologic  maps  and  cross 
sections  for  Ohio  indicate  the  potential 
existence  of  other  seams  below  the  No. 
6  coal  seam.  However,  there  has  been 
littie  interest  in  mining  these  seams  to 
date  and  ODNR  has  no  records  of 
marketable  coal  beneath  the  No.  6  seam 
in  Peny  County.  (A.R.  222.)  An  ODNR 
geologist  advised  that  the  occurrence  of 
these  coal  beds  is  spotty  and,  where 
present,  the  quality  of  the  coal  can 
change  significanUy  between  locations. 
(A.R.  222.)  Thus,  there  is  no  data  to 
indicate  any  value  in  lower  coal  seams 
in  which  the  Blaires  may  have  an 
interest. 

Other  potential  uses  of  the  mineral 
estate  include  oil  and  gas  production. 
The  Blaires  receive  royalties  from  two 
wells  operating  since  1987  on  the  134- 
acre  tract  of  land.  Another  well  drilled 
on  the  property  proved  economically 
improductive.  The  wells  tap  the  Qinton 
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sandstone,  which  is  the  most  productive 
oil  and  gas  deposit  in  the  region.  Income 
from  the  two  economically  productive 
wells  has  been  modest.  Based  on  the 
state's  regulatory  restrictions  on  spacing 
of  oil  and  gas  wells  and  information 
provided  by  the  Blaires  concerning 
performance  of  the  existing  wells,  OSM 
determined  that  the  Blaires  could 
potentially  develop  two  or  three 
additional  wells  on  the  property,  the 
value  of  which,  with  the  existing  wells, 
would  likely  be  approximately  the  same 
as  the  value  of  the  coal  royalties  the 
Blaires  expect  to  receive  from  their  coal 
interest.  (A.R.  221.)  Other  deposits  may 
exist,  but  their  presence  and 
recoverability  are  entirely  speculative. 

Clay  also  exists  on  the  property,  with 
the  shallowest  deposit  located 
immediately  underneath  the  No.  6  coal 
seam.  However,  the  market  for  clay  is 
limited  (Perry  County  produced  less 
than  18,000  tons  in  the  last  t%vo  years 
combined]  and  its  value  is  low, 
generally  about  one-fifth  that  of  coal. 
(A.R.  222.)  Most  clay  mining  occurs  in 
conjxmction  with  coal  mining  and  is 
secondary  to  the  coal  mining.  In 
addition,  the  requesters  state  that  the 
type  of  clay  on  the  property  is  not  in 
demand,  so  no  market  exists.  Therefore, 
OSM  finds  that  the  record  (including 
available  market  and  geologic 
information)  indicates  that  the  clay  on 
the  property  is  not  economically 
recoverable  and  that  clay  mining  does 
not  constitute  a  reasonable  alternative 
use  of  the  property. 

Based  on  the  record  before  it  and  on 
the  analysis  in  this  decision,  OSM  finds 
that  application  of  the  552(e)(2) 
prohibition  to  the  Blaires  property  (the 
mineral  estate  of  the  134-acre  parcel) 
would  not  deny  the  Blaires  all  economic 
use  of  the  property  in  question.  In 
particular,  OSM  finds  that  predecessors 
in  interest  to  the  Blaires  have  already 
made  reasonable  economic  use  of  the 
coal  rights  on  the  134  acres,  because  the 
record  shows  that  the  coal  on  this 
property  has  already  been  underground 
and  surface  mined.  Further,  OSM  finds 
that  the  Blaires  are  making  economic 
use  of  the  oil  and  gas  rights  they  hold 
in  the  134  acres  by  means  of  two 
operating  oil  and  gas  wells  and  available 
information  indicates  the  Blaires  could 
potentially  operate  as  many  as  three 
more  wells  on  their  property. 

However,  because  the  remaining  coal 
on  the  Blaires  property  can  only  be 
mined  by  surface  methods,  OSM  also 
concludes  that  a  negative  VER 
determination  would  preclude  recovery 
of  the  remaining  coal,  and  therefore 
would  cause  diminution  in  the  value  of 
the  Blaires'  property. 


C.  Interference  With  Reasonable. 
Investment-Backed  Expectations 

This  element  of  the  standard  taking 
analysis  requires  an  evaluation  of  (1)  the 
owner's  demonstrated  expectations  for 
use  of  the  property,  (2)  whether  the 
expectations  are  reasonable  and 
investment-backed,  and  (3)  the  degree  to 
which  the  government  action  interferes 
with  these  expectations. 

The  Blaires  cite  the  acquisition  of  the 
property  with  an  expectation  of  mining, 
contending  that  the  coal  was  the 
principal  value  of  the  mineral  estate. 
Buckingham  points  to  its  investment  of 
resources  in  preparation  of  a  permit 
application,  as  well  as  significant 
additional  investments  in  an  integrated 
mining  operation  that  it  claims  relies 
upon  access  to  the  high  sulfur  coal 
under  the  national  forest  tract. 
Buckingham  invested  significant 
resources  (several  million  dollars)  in 
both  acquiring  the  contract  to  be  served 
by  the  integrated  operation,  and  in 
establishing  the  mining  operation.' 

While  the  Blaires  may  have  had 
expectations  of  exploiting  the  mineral 
interest  when  they  acquired  the 
property,  it  appears  their  acquisition 
was  by  inheritance  and,  consequently 
involved  no  investment  Presumably, 
the  purchase  they  cite  was  the  original 
purchase  by  the  predecessor  in  interest. 
OSM  does  not  consider  this  an 
investment  by  the  Blaires,  and  therefore 
concludes  that  the  record  does  not 
demonstrate  that  the  Blaires  have 
investment-backed  expectations. 

D.  Character  of  the  Government  Action 

This  element  of  the  takings  analysis 
requires  an  evaluation  of  (1)  the 
intended  purpose  of  the  enabling 
statute,  (2)  whether  the  action  will 
substantially  advance  a  legitimate 
public  purpose,  and  (3)  the  degree  to 
which  the  regulated  activity  contributes 
to  a  harm  that  the  governmental  action 
is  designed  to  address. 

The  public  purpose  in  this  matter  is 
Congress'  intent  to  protest  federal  lands 
in  national  forests  from  the  harmful 
affects  of  sitrface  coal  mining 
operations.  The  prohibition,  specified  in 
section  522(e)(2)  of  SMCRA,  is  based  on 
Congress'  determination  that  federal 
lands  in  the  national  forests  are  places 
that  are  generally  incompatible  with 
surface  coal  mining  operations.  See  S. 
Rep.  No.  9S-128,  at  55  (1977).  Congress 
was  concerned  that  mining  might 
destroy  the  land's  potential  for  other 
equally  or  more  desirable  land  uses.  Id. 


'OSM  did  not  baM  its  decision  on  evaluation  of 
tbe  investment-backed  expectations  of  Buckingham, 
because  Buckingham  did  not  hold  the  coal  rights  on 
August  3, 1977. 


For  purposes  of  this  takings  analysis, 
OSM  will  assess  the  degree  to  which  the 
mining  of  this  specific  property  would 
contribute  to  the  harm  Congress 
proposed  to  address  by  prohibiting 
mining.  This  determination,  then,  must 
address  the  intended  uses,  purposes  and 
values  of  this  particular  national  forest 
land. 

The  United  States  acquired  the 
surface  rights  to  this  parcel  pursuant  to 
the  Weeks  Forestry  Act  of  1911, 16 
U.S.C.  §  515.  The  Weeks  Act  authorized 
the  Secretary  of  Agriculture  to 
"purchase  such  forested,  cut-over,  or 
denuded  lands  within  the  watersheds  of 
navigable  streams  as  in  his  judgment 
may  be  necessary  to  the  regulation  of 
the  flow  of  navigable  streams  or  for  the 
production  of  timber."  Id.  Thus,  the 
principal  purposes  for  acquiring  land 
for  the  national  forests  imder  this  Act 
were  to  provide  watershed  control  and 
to  ensure  a  national  timber  supply.  But, 
over  time,  the  uses,  purposes  and  values 
of  the  national  forests  have  expanded.  In 
the  Multiple-Use  Sustained-Yield  Act  of 
1960,  Congress  expressed  its  policy 
"that  the  national  forests  are  established 
and  shall  be  administered  for  outdoor 
recreation,  range,  timber,  watershed, 
and  wildlife  and  fish  purposes."  16 
U.S.C.  §  528.  The  Secretary  of 
Agriculture  was  further  "directed  to 
develop  and  administer  the  renewable 
surfece  resources  of  the  national  forests 
for  mvdtiple  use  and  sustained  yield  of 
the  several  products  and  services 
obtained  therefrom."  16  U.S.C  $529. 
Accordingly,  the  current  purpose  of 
national  forest  lands  is  to  provide  a 
diversified,  multiple  use  of  the  forest 
resources.  Pursuant  to  the  Forest  and 
Rangeland  Renewable  Resources 
Planning  Act  of  1974,  as  amended  by 
the  National  Forest  Management  Act, 
national  forest  administrators  are 
required  to  prepare  forest  management 
plans.  16  U.S.C.  $  1604.  The  Wayne 
National  Forest  has  such  a  plan.  This 
plan  provides  guidance  on  the  uses, 
purposes  and  values  of  lands  within  the 
forest.  The  tract  at  issue  here  is  included 
in  Management  Area  3.3,  which  has  a 
designated  management  goal  of 
providing  (1)  high-quality  hardwiMds 
on  a  sustained-yield  basis:  (2)  wildlife 
habitat  diversity,  favoring  species  that 
require  mature  and  overmature 
hardwoods;  and  (3)  dispersed 
recreational  activities,  such  as  hiking, 
horseback  riding  and  hunting.  Forest 
areas  managed  for  these  purposes  are 
intended  to  be  in  blocks  of  1,000  acres 
or  larger.  Provision  is  made  for  mineral 
e^mloration  and  extraction. 

More  general  statements  in  the  forest 
plan  recognize  the  existence  of 
considerable  private  mineral  ownership 
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on  federal  lands  within  the  national 
forest.  The  plan  does  not  specifically 
address  surface  coal  mining,  but  it  does 
refer  to  the  possibility  of  surface  mining 
and  recognizes  that  mineral  extraction 
will  occur  throughout  the  forest.  With 
respect  to  minerals,  the  forest 
management  goal  provides  that  the 
USPS  administer  private  mine'ral  rights 
so  that  all  activities  and  operations  are 
prudentiy  consistent  with  the  best 
private  management  practices. 

The  persons  requesting  the  VER 
determination  claim  that  the  proposed 
surface  coal  mining  operation  would  not 
adversely  impact  these  uses,  purposes 
and  values.  They  state  that  the  land  in 
its  current  condition  has  no  significant 
recreational,  timber,  or  economic  values 
incompatible  with  the  proposed  surface 
mining.  They  point  out  that  the  USPS 
has  not  developed  the  land  for 
recreation.  There  are  no  camp  sites, 
picnic  sites  or  hiking  trails.  Further,  it 
is  noted  that  the  tract  is  not  contiguous 
with  any  other  USFS  property  and  only 
approximately  twenty  acres  of  relatively 
undisturbed  timber  Is  at  issue.  They  also 
assert  that  development  of  the  property 
as  a  resource  is  limited  by  the 
topography,  soil  conditions,  shape  of 
the  area  and  timber  quality.  Finally,  the 
requesters  contend  that  the  propouid 
mining  and  reclamation  would  improve 
the  land  in  some  respects  by  eliminating 
highwalls  and  subsidence  depressions 
resulting  from  previous  surface  and 
underground  mining  operations. 

OSM's  examination  of  the  property 
confirms  that  the  requesters  have 
accurately  portrayed  the  condition  of 
the  property.  In  particular,  the  size  of 
the  subject  property  and  its  isolated 
location  render  it  of  limited  current  use 
and  value  for  the  purposes  specified  by 
the  USFS.  As  indicated,  the  size  of  the 
property  is  small  for  the  intended  uses 
and  the  USFS  has  not  developed  the 
property.  Also,  it  is  approximately 
three-fourths  of  a  mile  from  any  other 
national  forest  tract,  with  properties 
owned  by  a  number  of  other  persons 
separating  the  forest  tracts,  making 
consolidation  in  the  near  fiiture 
unlikely.  In  addition,  the  quality  of  the 
timber  does  not  appear  to  be  consistent 
with  the  purposes  delineated  for  the 

{>roperty.  It  has  been  characterized  as 
ow  to  medium  quality  by  the  USFS. 
(A.R.  223.)  Further,  the  property 
exhibits  scars  of  previous  mining  that 
would  benefit  from  reclamation,  as 
claimed. 

Finally,  the  USFS  has  not  asserted 
that  any  governmental  interest  in  the 
national  forest  would  be  significantiy 
impacted  by  the  proposed  mining.  (A.R. 
223.)  Rather,  the  USFS  has  confirmed 
that  the  proposed  operation  likely 


would  have  no  significant  impact  on  the 
current  uses,  purposes  and  values  of 
this  land.  In  addition,  the  USFS  has 
provided  input  to  the  state  regulatory 
authority  concerning  the  proposed 
reclamation  plan  for  the  site  and  has 
stated  that  the  agency  will  work  closely 
with  the  state  to  ensure  that  reclamation 
fully  returns  the  land  to  its  planned  use 
under  the  USFS  management  plan  for 
this  area.  (A.R.  112.)  Thus,  OSM  finds 
that  mining  the  subject  tract  would  have 
no  significant  impact  on  the  current 
uses,  purposes  and  values  of  the 
national  forest. 

V.  Summary  and  Oispoaition  of 
Comments 

As  discussed  in  Part  II  of  this  notice, 
OSM  solicited  public  comments  and 
held  a  public  hearing  on  the  request  for 
a  VER  determination.  Approximately 
175  people  attended  the  public  hearing 
and  OSM  received  approximately  150 
comments.  With  two  exceptions,  all 
commenters  opposed  a  positive  VER 
determination.  Most  of  the  comments 
are  addressed  in  the  foregoing  analysis 
of  this  matter.  The  following,  however, 
are  more  specific  responses  to  the 
comments  made. 

A  number  of  commenters  argued  that 
OSM  should  rely  upon  the  good-feith 
all-permits  standard  rather  than  the 
takings  standard  in  making  the  VER 
determination.  As  discussed  in  Part  I  of 
this  notice,  as  a  result  of  litigation,  OSM 
must  use  the  takings  standard  when 
making  VER  determinations  in  the 
Southern  Distric^t  of  Ohio. 

One  commenter  proposed  delaying  a 
decision  on  the  request  until  OSM 
adopts  a  final  federal  rule  defining  VER. 
OSM  finds  no  support  in  law  or 
regulation  for  this  course  of  action.  The 
agency  has  an  obligation  to  execute  its 
responsibilities  with  due  diligence. 

Several  commenters  questioned  the 
propriety  of  Buckingham  requesting  the 
VER  determination,  since  it  did  not  own 
the  coal  in  question.  As  noted  in  Part  II 
of  this  notice,  the  owners  of  the  mineral 
estate  (the  Blaires)  subsequentiy  joined 
Buckingham  in  requesting  the  VER 
determination.  OSM  notes,  however, 
that  Buckingham,  as  the  lessee  of  the 
coal,  also  possesses  an  interest  in  the 
coal  and  is  appropriately  a  part  of  the 
determination. 

Some  commenters  emphasized 
SMCRA's  expressed  intent  to  protect 
public  lands  and  urged  OSM  to  accord 
preference  to  the  public  interest  over  the 
private  interests  when  conducting  the 
takings  analysis.  As  discussed  in  Parts 
in  and  rv  of  this  notice,  OSM  has 
conducted  its  takings  analysis  in 
accordance  with  its  understanding  of 
applicable  takings  jurisprudence. 


Many  commenters  expressed  concern 
about  Buckingham's  ability  to  reclaim 
the  site  and  avoid  adverse  impacts  to 
soil,  water,  wildlife  habitats  and 
ecosystems.  While  these  concerns  are 
not  pertinent  to  the  VER  determination 
process,  the  regulatory  authority  must 
address  them  as  part  of  its  review  of  the 
permit  application.  Under  both  SMCRA 
and  the  Ohio  program,  the  regulatory 
authority  may  not  approve  a  permit 
application  unless  it  finds  that 
reclamation  in  accordance  with  the 
requirements  of  the  approved  program 
is  feasible  and  that  the  operation  has 
been  designed  to  ensure  compliance 
with  these  requirements.  In  addition, 
the  USFS  has  provided  input  to  the  state 
concerning  the  proposed  reclamation 
plan  for  the  operation,  and  has  stated 
that  it  does  not  anticipate  that  the 
proposed  surface  coal  mining  operation 
would  significantiy  affect  the  current 
tise  of  value  of  the  affected  lands  for 
national  forest  purposes. 

A  few  commenters  also  expressed 
concern  that  a  positive  VER 
determination  in  this  case  could 
establish  an  adverse  precedent  for 
allowing  surface  coal  mining  in  the 
national  forests.  Since  all  takinga 
analyses  are  feet-specific  and  limited  to 
the  unique  circumstances  of  each  case, 
OSM  does  not  consider  this  case  to  have 
precedential  value  of  the  nature  feared 
by  the  commentera. 

VI.  Conclusion 

OSM  deems  the  Blaires'  interest  to  be 
key  to  this  VER  determination.  If  the 
Blaires  had  VER  on  August  3, 1977,  they 
could  transfer  it  under  the  lease  to 
Buckingham.  Conversely,  if  the  Blaires 
did  not  possess  VER  as  of  that  date,  then 
VER  could  not  be  created  by  transferring 
one  small  portion  of  the  coal  rights  to 
Buckingham. 

As  ofAugust  3, 1977,  if  OSM  applied 
the  section  522(e)(2)  prohibition  to  the 
Blaires'  property,  the  Blaires  would  be 
deprived  of  the  right  to  conduct  surfece 
coal  mining  on  federal  lands  portion  of 
the  proposed  permit  aiea,  which  woidd 
mean  that  they  could  not  recover 
approximately  88,200  tons  of  coal.  This 
deprivation  is  slight,  because  the 
majority  of  the  coal  on  the  entire  134- 
acre  parcel  has  already  been  exploited 
by  predecessors  of  the  Blaires.  In 
addition,  the  Blaires  also  have  a 
remaining  use  of  their  mineral  estate  in 
the  form  of  oil  and  gas  production.  The 
value  of  the  remaining  oil  and  gas 
interest  is  probably  about  equivalent  to 
the  value  of  the  coal  interest  Thus, 
OSM  finds  that  (1)  most  of  the  economic 
use  of  the  Blaires'  coal  interest  has 
already  been  made  by  previous 
exploitation;  (2)  the  Blaires  retain 
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substantial  remaining  use  of  their 
mineral  property  interests  in  the  form  of 
oil  and  gas  production;  (3)  prohibition 
of  the  proposed  surface  coal  mining 
would  cause  a  diminution  in  value  of 
the  Blaires'  property;  and  (4)  the  Blaires 
have  no  reasonable,  investment-backed 
expectations  of  surface  mining  this  land. 

Finally,  the  agency  finds  that  mining 
of  this  national  forest  tract  woidd  not 
contribute  significantly  to  the  harm 
Congress  addressed  thixjugh  the 
prohibition  of  mining  on  federal  lands 
within  national  forests.  Because  of  its 
small  size,  isolated  location  relative  to 
other  national  forest  lands,  and 
previously  mined  condition,  the  tract  is 
of  limited  current  use  for  the  designated 
national  forest  purposes.  The  proposed 
surface  coal  miiung  operation  would 
have  only  minimal  short-term  impacts 
on  the  current  use  and  value  of  the  land. 
There  are  no  anticipated  adverse  long- 
term  impacts.  Thus,  mining  the  tract 
would  have  no  significant  impact  on  the 
forest  and  reclamation  will  restore  the 
land  to  the  planned  uses  under  the 
management  plan.  Therefore,  OSM 
concludes  that  the  record  does  not 
demonstrate  that  prohibition  of  surfiace 
coal  mining  of  the  property  in  question 
would  substantially  advance  the  section 
522(e)  prohibition. 

OSM  also  finds  that,  because  most  of 
the  coal  on  this  property  has  already 
been  mined,  the  use  of  that  part  of  the 
Blaires'  property  interest  has  already 
occurred.  Therefc»e,  a  prohibition  on 
surface  mining  the  remaining  coal 
would  not  totally  abrogate  a  property 
interest  historically  viewed  as  an 
essential  stick  in  the  bundle  of  property 
rights.  However,  because  prohibition 
would  diminish  the  value  of  the  Blaires' 
property  and  would  not  substantially 
advance  a  legitimate  public  purpose  of 
SMCRA,  OSM  finds  that  application  of 
the  statutory  prohibition  on  surface 
mining  the  Blaires'  property  would 
constitute  a  compensable  taking  of  the 
Blaires'  {Hoperty  interests  under  the 
Fifth  Amendment  to  the  U.S. 
Constitution.  Therefore.  OSM  finds  that 
the  Blaires  have  VER  for  the  lands  in 
question  and  that  Buckingham  acquired 
VER  for  the  same  lands  by  virtue  of  its 
lease  of  the  Blaires'  coal  rights. 

Vn.  Appeals 

Any  person  who  is  or  may  be 
adversely  affected  by  this  decision  may 
appeal  to  the  Interior  Board  of  Land 
Appeals  under  43  CFR  4.1390  et  seq. 
(1988).  Notice  of  intent  to  appeal  must 
be  filed  within  30  days  from  the  date  of 
publication  of  this  notice  of  decision  in 
a  local  newspaper  with  circulation  in 
Perry  County,  Ohio. 


Dated:  November  19, 1997. 
John  A.  Holbrook,  II, 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

[FR  Doc.  97-31041  Filed  11-25-97;  «l:45  am) 
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II 

In  ttM  Matter  of  Certain  Neodymium- 
Iron-Bomn  Magnets.  Magnet  Alloys, 
and  Articles  Cofitaining  Same;  Notice 
of  Commission  Determination  to  Deny 
Motion  of  YBM  Magnex,  Inc.  to  IM 
SutMtituted  for  Complainant  CnicHile 
Materials  Corporation 

AQENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


f:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  ("the  Commission") 
determined  to  deny  as  moot  the 
September  25. 1997,  motion  of  YBM 
Magnex.  Inc.  ("YBM")  to  substitute 
YBM  for  complainant  Crucible  Materials 
Corporation  ("Crucible")  in  the  above- 
refierenced  enforcement  proceeding, 
FOH  FimrxER  mroimAVxm  contact:  )ay 
H.  Reiziss,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-205-3116. 
SUPPI^MBITAirr  srOWiATION;  On  May 
16, 1996,  the  Commission  instituted  a 
formal  enforcement  proceeding  based 
on  an  enforcement  complaint  filed  by 
Crucible  Materials  Corporation 
("Crucible")  alleging  that  respondents 
San  Hiian  New  Materials  High  Tech, 
Inc.  ("San  Huan"),  Ningbo  Konit ' 
Industries,  Inc.  ("Ningbo"),  and  Tridus 
International,  Inc.  ("Tridus") 
(collectively  "respondents")  had 
violated  the  Commission's  October  11, 
1995,  consent  order  wherein  those 
respondents  agreed  not  to  sell  for 
importation,  import,  or  sell  after 
importation  magnets  which  infringe  any 
of  claims  1-3  of  Crucible's  U.S.  Letters 
Patent  4,588,439  ("the  '439  patent")  by 
importing  or  selling  magnets  that 
infringed  the  claims  in  issue  of  the  '439 
patent  On  December  24, 1996, 
following  an  evidentiary  hearing,  the 
presiding  administrative  law  judge 
("ALJ")  issued  a  recommended 
determination  ("RD")  finding  that 
respondents  had  violated  the  consent 
order  on  33  diiTerent  days  and 
recommending  that  the  Commission 
impose  a  civil  penalty  of  $1,625,000  on 
respondents.  The  Commission  adopted 


the  bulk  of  the  RD's  findings  on 
violation  on  April  8, 1997,  and  issued 
an  opinion  explaining  that 
determination  on  April  15, 1997, 
finding  that  respondents  violated  the 
consent  order  on  31  days  between 
October  11,  1995,  and  October  10, 1996. 
On  September  26,  1997,  the 
Commission  issued  its  final 
determination  in  the  enforcement 
proceeding,  imposing  a  $1.55  million 
civil  penalty  on  respondents,  revoking 
the  consent  order  and  issuing  an 
exclusion  order  directed  to  foreign 
respondents  San  Huan  and  Ningbo  and 
a  cease  and  desist  order  directed  to 
domestic  respondent  Tridus,  denying 
Crucible's  request  for  attorneys'  fees  and 
its  petition  for  reconsideration  of  the 
Commission's  prior  determination 
regarding  the  application  of  the  Federal 
Circuit  decision  in  Maxwell  v.  /.  Baker, 
Inc.  86  F.3d  1098,  29  U.S.P.Q.2d  1001 
(Fed.  Cir.),  reh'g  denied,  suggestion  of 
reh'g  in  banc  declined  (1996),  cert, 
denied,  117  S.  Ct  1244  (1997),  and 
denying  respondents'  request  that  the 
Commission  require  the  domestic 
industry  to  submit  periodic  reports 
regarding  its  status  as  a  domestic 
industry.  Thus,  there  are  no  outstanding 
issues  in  this  investigation. 

On  September  25, 1997,  "YBM  moved 
to  be  substituted  as  the  complainant  in 
this  investigation  in  place  of  Crucible  in 
light  of  the  fact  that  YBM  had  acquired 
the  '439  patent  bom  Crucible.  On 
October  6, 1997,  respondents  and  the 
Commission  investigative  attorney  filed 
replies  to  YBM's  motion  opposing  it  as 
moot  in  light  of  the  fact  that  the 
Commission  concluded  this 
investigation  on  September  26, 1097. 

Because  the  Commission  concluded 
this  investigation  on  September  26, 
1997,  the  Commission  determined  to 
deny  YBM's  motion  as  moot.  The 
Commission  noted,  however,  that  it 
would  have  granted  YBM's  motion  had 
this  proceeding  still  been  ongoing. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  $  1337). 
and  section  210.75  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
§  210.75). 

By  order  of  the  Commission. 

Issued:  November  20. 1997. 
Donna  R.  '^"■*"«l", 
Secr0tary. 

(FR  Doc.  97-31091  Filed  11-25-07;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

PnveMigstion  No.  337-TA-370  (Swictions 
Procaedlng)] 

In  the  Matter  of  Certain  Salinomycin 
Biomass  and  Preparations  Containing 
Same;  Notice  of  Postporwment  of 
Commission  Hearing 

AGBICY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to 
postpone  indefinitely  a  public  hearing 
in  the  above-captioned  proceeding 
while  the  Commission  considers  a  joint 
motion  by  the  private  parties  to 
terminate  the  proceeding. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
H.  Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W., 
Washington,  D.C.  20436,  telephone  202- 
205-3104.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
(http://www.usitc.gov  or  ftp:// 
ftp.usitc.gov). 

SUPPLEMENTARY  INFOmUTION:  The 
Commission  instituted  this  investigation 
on  February  6,  1995,  based  on  a 
complaint  filed  by  iCaken 
Pharmaceutical  Co.  Inc.  (Kaken).  On 
November  6, 1995,  the  ALJ  issued  his 
final  initial  determination  (ID)  in  this 
investigation,  finding  no  violation  of 
section  337  of  the  Tariff  Act  of  1930, 19 
U.S.C.  §  1337,  by  respondents  Hoechst 
Aktiengesellschaft,  Hoechst  Veterinar 
GmbH,  and  Hoechst-Roussel  Agri-Vet 
Co.  (collectively,  Hoechst).  His 
determination  was  based  on  his  findings 
that  the  patent  at  issue  was  invalid  for 
failure  to  disclose  the  best  mode  of 
operation  and  unenforceable  due  to 
inequitable  conduct  during  prosecution 
of  the  patent.  The  ALJ's  ID  wqs  not 
reviewed  by  the  Commission  and  was 
ultimately  upheld  on  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit, 
Kaken  Pharmaceutical  Co.  v.  USITC, 
Appeal  Nos.  96-1300,-1302, 
nonprecedential  opinion  dated  March 
31, 1997. 

On  January  19.  1996,  Hoechst  filed  a 
motion  for  sanctions  against  Kaken, 
which  the  Commission  referred  to  the 
presiding  ALJ  for  issuance  of  a 
recommended  determination  (RD). 
Hoechst's  motion  alleged,  inter  alia„thai 
Kaken  committed  sanctionable  conduct 
by  filing  a  complaint  totally  lacking  in 
merit.  On  May  14. 1997.  the  ALJ  issued 
his  RD  in  which  he  recommended  that 


the  Commission  impose  on  Kaken  and 
its  attorneys  joint  and  several  liability 
for  an  amount  of  money  equal  to  double 
the  entire  attorneys  fees  and  costs  of  the 
Hoechst  respondents  incurred  in  both 
the  section  337  investigation  on  the, 
merits  and  in  the  proc^dings  on 
sanctions.  All  parties  filed  comments  on 
the  RD.  On  August  8, 1997,  Kaken  and 
its  attOTneys  requested  an  opportunity 
for  oral  argument  before  the 
Commission.  On  October  24, 1997.  the 
Commission  granted  the  motion  for  oral 
argument  and  set  a  hearing  date  for 
December  10.  1997.  62  FR  58746  (Oct 
30, 1997). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tarifi'  Act 
of  1930, 19  U.S.C.  §  1337  and 
Commission  rule  210.25, 19  CFR 
§210.25. 

Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  November  21, 1997. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  97-31092  Filed  11-25-97;  8:45  am] 

BIUJNQOOOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

importer  of  Controlled  Sut>stances; 
Notice  of  Registration 

By  Notice  dated  July  21, 1997,  and 
published  in  the  Federal  Register  on 
August  26,  1997  (62  FR  45271), 
Bridgeway  Trading  Corporation.  7401 
Metro  Blvd.,  Suite  480,  Minneapolis, 
Minnesota  55439,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  marihuana  (7360),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  import  marihuana 
seed  which  Will  be  rendered  non-viable 
and  used  as  bird  feed. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  Zl.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Bridgeway  Trading 
Corporation  to  import  marihuana  is 
consistent  with  the  public  interest  and 
with  United  States  obligations  under 
international  treaties,  conventions,  or 
protocols  in  effect  on  May  1. 1971,  at 
this  time.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 


accordance  with  Tide  21.  Code  of 
Federal  Regulations.  Section  1301.34, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  class  of 
controlled  substance  listed  above. 

Dated:  November  14. 1997. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  97-31098  Filed  ll-25-fl7;  8:45  am] 

SIUJNQ  CODE  4410-OS-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,817] 

AMEX  Manufacturing  incorporated,  El 
Paso,  Texas,  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  15, 1997  in 
response  to  a  worker  petition  which  was 
filed  August  18.  1997  on  behalf  of 
workers  at  AMEX  Manufacturing 
Incorporated  located  in  El  Paso.  Texas 
(TA-W-33,817). 

The  petitioning  group  of  workers  are 
covered  under  an  existing  Trade 
Adjustment  Assistance  certification 
(TA-W-32.431).  Consequently,  further 
investigation  in  this  case  would  service 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.  this  10th  day 
of  November  1997. 

Grant  D.  Beak, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-31057  Filed  11-25-97;  8:45  am) 

BtLLMO  COOE  4S10-30-M    . 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,715] 

Brandon  Apparel  Group,  Incorporated 
ColumtMJS,  Wl;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

By  letter  of  October  21. 1997, 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  of  the  subject 
firm.  The  denial  notice  was  signed  on 
September  11, 1997,  and  published  in 
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the  Federal  Register  on  October  14. 
1997  (62  FR  53347). 

The  petitioner  presents  evidence  that 
Department's  collection  of  information 
regarding  company  sales  and  imports 
was  incomplete  for  the  time  period 
relevant  to  the  investigation. 

Condusioa 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufBcient  weight  to  justify 
leconsideiadon  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  D.C  this  31ft  day  of 
October  1997. 
Grant  D.  Baale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc  97-31051  Filed  11-25-97;  8:45  am] 
COM  4aia~a»-ii 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

APPENDIX 
Petitions  Instituted  on  11/3/97] 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8, 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8. 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington.  D.C,  this  3id  day  of 
November  1997. 
Grant  D.  Baals, 

Acting  Director,  Office  of  Trade  Adfustment 
Assistance. 


TA-W 


33,946 
33,947 
33.948 
33.949 
33,960 
33,961 
33,952 
33,953 
33,964 
33.956 
33,956 
33.957 
33,958 
33,959 
33.960 
33.961 
33.962 
33,963 
33.964 
33,965 
33.966 
33.967 
33,968 
33.969 
33,970 
33,971 
33,972 
33.973 
33.974 
33,975 
33.976 


Subioct  frm  (petitioners) 


Chevron  U.SX  Production  (Comp) 

H.K.  Co  (Comp)  

W.S.  Wormser  (Wrto) 

Metro  Plastics  Tech.  (Comp)  

Uaiw  Casuals.  Inc.  (UNITE) «.. 

Robinson  Manutactuhng  (Writs) 

Amestxjry  Group.  Inc  (UAW)  -^ 

Royal  Craft  Trimmings  (Wrtt^  ... 

Cotof-Clings.  Inc  (Comp)  — 

Koh-I-Noor.  Inc  (Comp)  „... 

Veratec  Lewsburg  Inti  (UPIU)  

Tubed  Products,  Inc  (Comp)  ... 
Henchel  Manufacturing  (Writs) 

Electra-Sound,  Inc  (Writs) 

Wi»K)ld  (Writs) 

Teledyne  Fluid  Systems  (UAW) 

Fonda  Group  (UPIU) _. 

Lenwtxih  /Kmtnco,  Inc  (Writs)  

International  Flavors  (Comp)  

Th  Amenca  (Writs) 

Cason  Manuiacturing  Co  (Comp)  . 

Fedco  Corp  (USWA) 

Pendtoton  Woolen  Mitts  (UNITE)  .. 
Champion  Aviation  Prod.  (Writs)  .. 

GE  Control  Products  (Writs)  

Buster  Brown  Apparel,  Inc  (Comp) 

Banner  Padtaging  (Writs) 

AO.  Smith  Corp  (IBEW)  

Ughtaiarms  Electronics  (IBEW)  .... 
Marion  Power  Shovel  Co  (USWA) 
Trade  /Spparel,  Inc  (Writs)  ~. 


Locatit>n 

Date  of 
petititw 

Houston,  TX  .„ 

10/22/07 

New  Yorit.  NY 

10A)7/97 

Bradford,  TN 

10/17/97 

Columbus,  IN , 

10/16«7 

New  Yortt,  NY 

10/16/97 

LintJen,  NJ 

10/15«7 

Amestxjry,  MA  ., 

10/14/97 

New  Yoflt.  NY  

10/14/97 

PlyrTKHJth.  MN  

10/13/97 

Bloomsbury,  NJ 

10/13«7 

Lewisburg.  PA 

10/iaf97 

Freehold,  NJ  _ 

10/03/97 

■   wlUSHf  T^^J    ■•■■•■■•■■•■•«■•■• 

09/30/97 

Pamia.  OH 

10/15«7 

Sunbury,  PA 

10«V97 

Independence,  OH 

10/17/97 

Three  Rivers,  Ml  

10/16/97 

Meadvilie,  PA 

10/16«7 

Union  Beach.  NJ 

10/21/97 

El  Paso.  TX _„. 

10/24/97 

Stephenville.  TX 

10/24/97 

Buffalo.  NY 

10/23/97 

Milwaukie,  OR  .„ 

10/23/97 

Weatheriy.  PA 

\QI22I91 

Cant*.  lA » _... 

^Ql2a^VT 

Chattanooga,  TN 

10«)3»7 

Shefcyville,  TN  „ 

10/14/97 

Upper  Sandusky.  OH  .. 

10/23/97 

Baldwin  NY  

10/21/97 

Marion,  OH 

10/24/97 

El  Paso.  TX 

10/17/97 

Product(8) 


Cnxie  Oil  and  Natural  Gas. 

Lace  Fat>nc. 

Steepwear-Childrens'. 

Iniecltion  Molding  Components. 

Better  Ladies'  Wear. 

Gym  Shirts,  Casuals  Shorts. 

EMI  Shielding  Gasitets. 

Beaded  Ornaments  arxl  Tnmmings.       ' 

Static  Cling  WindtTw  Decoratitxis. 

Pens. 

Non  Woven  Ron  Goods. 

Plastic  St^ueeze  Tubes. 

Leather  BaH  Caps. 

Engifw  Contrt)!  Motlules. 

Hair  Care  Products. 

Moltls  &  Dyes  for  Auto  Industry. 

Paper  Ptates  and  Cups. 

Steel  RacMng/Sheiving. 

Aroma  Chemicals. 

Jeans.  * 

SItirts  and  Pants. 

Aulomobiie  Heater  Ctxes. 

Men's  Woolen  Shirts. 

Incartdescent  Displays  ft>r  Aircrafts. 

Range  Minute  Timers,  Motors.       « 

Children's  Sodts. 

Poultry  Bags,  Diaper  Bags. 

Fractior^  Horsepower  Electric  Motors. 

EmergerK:y  Lighting. 

Large  Shovels,  Draglines  and  Repair  Parts. 

Jeams — Cutting,  Sewing,  and  Launtlry. 


[FR  Doc.  97-31047  Filed  11-25-97;  8:45  am] 

BtLUNO  COOC  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 
[TA-W-33.477:  TA^W-33,477B] 

Cone  Mills  Corporation;  Haynes  Plant, 
Henrietta,  Norttt  Carolina  and  Cliffslde 
Plant,  Cliffside,  North  Carolina; 
Amended  Certification  Regarding 
Eligibiiity  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  17, 1997,  applicable 
to  workers  of  Cone  Mills  Corporation, 
Haynes  Florence  Plant  located  in 
Henrietta,  North  Carolina.  The  notice 
was  published  in  the  Federal  Register 
on  July  18, 1997  (62  FR  38579).  The 
worker  certification  was  subsequentiy 
amended  to  correctly  identify  the  plant 
to  read  Haynes  Plant  instead  of  Haynes 
Florence  Plant  and  to  include  workers 
of  the  Florence  Plant  in  Forest  City, 
North  Carolina  {TA-W-33,477A).  The 
notice  of  amended  certification  was 
published  in  the  Federal  Register  on 
July  18, 1997  (62  FR  38584). 

At  the  request  of  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  denim.  Findings  on 
review  show  that  workers  separations 
have  occurred  at  the  subject  firm's 
Cliffside  Plant,  in  ClifEside,  NorUi 
Carolina. 


TA-W 


33,916 

33,917 

33,918 

33,919 

33,920 

33,921 

33,922 

33,923 

33,924 

33,925 

33,926 

33,927 

33,928 

33,929 

33,930 

33,931 

33,932 

33,933 

33,934 

33,935 

33,936 


Subject  finn  (petitioners) 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cone  Mills  Corporation  who  were 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
include  the  workers  of  the  ClifEside 
Plant  of  Cone  Mills  Corporation. 
Clifbide.  North  Carolina. 

The  amended  notice  applicable  to 
TA-W-33,477  is  hereby  issued  as 
follows: 

"All  workers  of  Cone  Mills  Corporation. 
Haynes  Plant,  Heiuietta.  North  Carolina  (TA- 
W-33,477)  and  Cliffside  Plant,  Cliffeide. 
North  Carolina  (TA-W-33.477B),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  8, 1996  tlirough 
June  17, 1999,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C.  this  Slat  day  of 
October  1997. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-31055  Filed  H-25-fl7: 8:45  am) 

BtLUNQ  CODE  4610-M-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance, 

Appendix 
[Petitions  Instituted  on  10/27/97) 


Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitionere  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8. 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  trf  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8.  1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington,  DC  20210. 

Signed  at  Washington,  D.C.  this  27th  day 
of  October,  1997. 
Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 


Delphi  Energy  and  Engine  (Ca) 
Intemationai  Paper  Co  (UPIU) ... 

Aeroquip  Corp.  (UAW) , 

Brooklyn  Foil,  Inc  (WItrs)  

Tarrytown  Garment  Co  (UNITE) 

Tm  Stitch  Foot*i>ear  (UFCW) 

Anitec  Image  Corp  (ICWU) 

Timberline  Lumt>er,  Inc  (VVIfrs)  .. 

Intemationai  Wire  (Co.) 

Apparel  Brands,  Inc  (Co.)  

Robinson  Manufacturing  (Wkrs) 

Oneita  IntJustrial  (Co.)  _. 

Grainger  Knitwear  (Wkrs) 

Micro  Stamping  Corp  (Co.) „ 

Frole  Footwear  (WJtrs)  

Stroh  Brewery  (lAM)  

Racal  Datacom,  Inc  (Wkrs) 

University  Technical  Serw  (Wkrs) 
Delphi  Energy  &  Engine  (Co.)  ... 
Reef  Gear  Manufacturing  (Wkrs) 
JerwHnar  Corporatk>n  (Wkia)  ..... 


Locatk>n 


Anaheim.  CA 

Erie,  PA .„. 

Spring  Arbor,  Ml  ........ 

Brooklyn,  NY  

Tarrytown.  NY  

Bombay,  NY 

Binghamton,  NY 

Kalespell,  MT 

Bremen,  IN 

Whghtsvaie,  QA  ...^ 

Parsons,  TN  

Fayette,  AL  ..„ >.., 

Rutiedge,  TN  ....". 

Somerset.  NJ 

Walnut  RWge.  AR 

SL  Paul,  MN 

Sunrise,  FL 

Canton,  NY 

Olathe,  KS 

East  China,  Ml ».. 

KnoxvUle,  TN  „ 


Date  of 
petition 


10/04/97 
10/08/97 
10«)7/97 
10/07/97 
10/08/97 
ia/06«7 
1(V1Q«7 
10/01/97 
10/06/97 
10A)8/97 
10/09/97 
10/07/97 
1QA)8/97 
10/06/97 
00^29/97 
10/08/97 
10/05/97 
1Qm«7 
10/06/97 
10/10/97 
1  (VI 3/97 


Product(s) 


Automotive  Batteries. 

Paper  Products. 

Automobile  Glove  Boxes. 

Tlr\/Lead  Alloy  Foil  and  Sheets. 

Ladies'  Bathing  Suits. 

Soft  Moccasin  and  Boot  Style  Slippers. 

Graphic  Arts  Film  Paper  &  Chemicals. 

Lumber  Stutis. 

Wire. 

Men's  &  Ladies'  Uniform  Pants  &  Shorts. 

Sports  Apparel. 

Tee  Shirts. 

Tee  Shirts. 

Lead  Frames,  Medical  Device. 

Shoes. 

DvCn. 

PC  Boards,  Chassis. 
Electric  Power. 
Automotive  Batteries. 
Transmissions  Gears. 
Coal  Mine  Roof  Products. 
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TA-W 

Subiect  firm  (petitioners) 

Location 

Date  of 
peooon 

Product(s) 

33  337 

O.R.  Tectirx)togy  (Co.) . 

Campbell.  CA  

Cannon  Falls.  IMN  a, 

Blountsville.  AL , 

Snead  AL v 

10/14/97 
10/09/97 
10/00«7 
10/17/97 
1021/97 
10/14«7 
09/1 5«7 
1Q/16«7 
10/22/97 

Roppy  Disk  Drive. 

33.938 
33.939 
33  940 

Lees  Manufacturing  Co  (Co)  

KD  Industnes  (Co.)  „ '.. ..... 

LJberty  Chikjrenswear  Co  (Co.)  _ 

Ktaine  Yankee  Atomic  Po«ver  (UWUA) 

Woodgrain  Miltworlc,  Inc  (Wkrs)  

Carolyn  ol  Virginia,  Inc  (Co.)  „„ 

ChikJren's  Sleepwear  and  Sportswear. 
CtiiWren's  Sleepwear  &  Sportswear. 
Children's  Sportswear. 

33,941 
33.942 
33.943 

Wiscasset.  ME _.... 

Lakeview.  OR ».. 

Bnstol.  VA 

Scottsburg.  IN 

Danville,  IL 

Electric  Power. 

MouMlng. 

Ladies'  Apparel.                l 

33.944 
33.945 

Kysof  Michigan  Fleet  (UAW)  

General  Motors  Corp  (UAW)  „ 

Auxiliary  Fuel  Tar*s. 
Automobile  Iron  Castings. 

(FR  Ooc.  97-31045  Filed  11-25-07;  8:45  am] 

MJJNQCOOC  4610-30-n 

DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Administration 
[TA-w-as,  404] 

Oavoa  &  Raynolds  Company, 
Louiavilia,  Kantuclty;  Notica  of 
Negative  Oatarmlnation  on 
Reconsideration 

On  July  18.  1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workLers  and 
former  workers  of  the  subject  firm.  The 
petitioner  presented  new  evidence 
regarding  company  imports  of  paint. 
The  notice  was  published  in  the  Federal 
Register  on  August  1,  1997  (62  FR 
41424). 

The  Department  initially  denied  TAA 
to  workers  of  Devoe  &  Raynolds 
Company,  Louisville,  Kentucky  because 
the  "contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974.  as  amended, 
was  not  met.  The  wori^ers  at  the  subject 
firm  produced  latex  and  alkyd  paints. 
The  layoffs  at  the  Louisville  plant  were 
attributed  to  the  corporate  decision  to 
consolidate  operations  with  that  of  the 
parent  company's  domestic  plants  in 
Texas.  Ohio,  Pennsylvania,  and  Florida. 
The  parent  company  did  not  import 
paint  from  foreign  sources. 

New  findings  on  reconsideration 
show  that  the  p>arent  company  of  Devoe 
ft  Raynolds,  ICI  Paints,  operating  in  the 


U.S.  as  Glidden,  had  a  corporate-wide 
sales  increase  from  1995  to  1996.  Other 
new  findings  reveal  that  the  company 
did  import  paint  from  its  foreign 
production  facility.  Company  imports, 
however,  were  negligible,  accounting  for 
less  that  1  percent  ofcorporate-wide 
sales  in  1995  and  1996. 

Concluaion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
worker  adjustment  assistance  for 
workers  and  former  workers  of  Devoe  ft 
Raynolds  Company,  Louisville, 
Kentucky. 

Sioned  at  Washington.  DC.  this  31st  day  of 
OcttAer  1997. . 

Grant  D.  B«ale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-31054  Filed  11-25-97;  8:45  am) 

MLUNQCOOC  4610-aO-M 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Adminiatration 

Invaatigationa  Regarding  Cartlficationa 
of  Eligibility  to  Apply  for  Worker 
Adjuatment  Aaslstanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Acting  Director  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 

Appendix 

[Petitions  Instituted  on  1 1/10/97] 


Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act.  The  investigations 
wrill  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thi^tened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8, 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Acting  Director,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  December 
8,  1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Acting  Director.  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Depfutment  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  tliia  10th  day 
of  Novemlwr.  1997. 
Grant  D.  Baale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 


TA-W 

Subfect  firm  (petitioners) 

Location 

Date  of 
petition 

l'roduct(s) 

33.977  

33.978  

Falcon  Irx1ii,stries  (Co.)  

l-ini<«i«o  Pfln  (IIRWA)        „ 

Graham.  TX  

Buflato.  NY  ..^ 

Unden.  NJ „.. .... 

Liverpool.  NY  

Edinburg,  VA 

Cascade,  ID  „ 

AJIenwood.  NJ 

10/23«7 
10C3«7 
10/28/97 
1001/97 
10/29/97 
10C1/97 
10/31/97 

T-Shirts.  AthletK  Shirts. 
Commercial  Fans  and  Blowers. 

33.979  

Cytec  Industnes  (USWA) „ 

Surfartants  arvl  Onriiftatns 

33.980  

33.981   

33.982  

33.983  

Lockheed  Martin  (lUPPE)  

Shenandoah  Knitting  Mills  (Wkrs)  „. 

Gary  Peterson  Logging  (Co.) 

Standard  Ketl  TAP  Rite  (Co.)  

Electronw  Defense  Equipment 

Sweaters. 

Logging. 

Refrigerator  Doors.  Hinges.  Latches. 

=x:^ 


T/^W 
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33.984 
33,985 
33,986 
33,987 
33,988 
33,989 
33,990 
33,991 
33,992 
33.993 
33,994 
33,985 
33,996 


Subject  firm  (petitioners) 


HailsviHe  Gamwnt  (Co.) 
Gardin  Logging  (Wkrs)  „. 

Texas  Instruments  (Co.)  

Dubiin  Garment  Co.,  Inc  (Co.) 

EIF  Atochem  North  America  (Ma%) 

Allegheny  Ludlum  Steel  (USW/k) 

Extex.  Inc  (Co.)  

Jetricks  (Wkrs) _ 

Claridge  Products  (Wkrs) .._. 

Nye  Tex  Manufacturing  (Wkrs) 

Wilroy,  Inc  (UNfTE) _ 

Eaton  Corporatton  (Wkrs) 

Brownsvile  Products  (Wlars) 


Locatton 


Hartsviile.  TN  .... 
Winkwk.  WA  ..„,. 
Central  Lake,  Ml 

Dublin,  VA 

Tonawanda.  NY 
Pittsburgh.  PA  ... 

St.  Elmo.  IL 

Selmer,  TN  . .. 

Harrison.  AJR  ..... 

Dallas.  TX  „.. 

Secaucus,  NJ  .... 

Athens.  /U.  

Brownsville,  TX  . 


Date  of 
petitnn 


10/30/97 
10/24/97 
10/27/97 
10/27/97 
10/27/97 
10^7/97 
10/27/97 
10^21/97 
1Q/23«7 
10/31/97 
10^29/97 
10/21/97 
10/29/97 


Product(s) 


Men's  &  Ladies'  Shirts  and  Bkxjses. 

Cedar  Logs. 

Thermal  Motor  Over  Load  Devices. 

Unifc)rm  Shirts  and  Pants. 

Peroxide. 

Silicon  Steel. 

Crude  Oil. 

Children's  Ctothing. 

Chalkboard,  Bulletin  Board. 

Office  Products. 

ChiWren's  Clothing. 

Themx>stats  kx  Appliances. 

Parts  fcK /Mrtiags. 


(FR  Doc.  97-31048  Filed  11-25-97;  8:45  am] 
muMta  oooe  4fie-a»-M 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adminiatration 

(TA-W-^7a2] 

Qanaral  Molora  Corporation,  Delphi 
Ctiaaaia  (Uvonla  Plant).  Uvonia, 
Michigan;  Notica  of  Tanninatlon  of 
Invaatigatton 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  2, 1997  in 
response  to  a  worker  petitioD  which  was 
filed  on  behalf  of  workers  at  General 
Motors  Corporation,  Delphi  Chassis, 
Livonia  Plant,  Livonia,  Michigan. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Waahiagton.  DX:.  this  10th  day 
of  November  1997. 

Grant  D.  Beals, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-31049  Filed  11-25-97;  8:45  am) 

BIUJNQ  COOC  46tO-30-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 

Adminiatratton 

I. 

rrA-W-«3,7ie  and  TA-4V-33.718q 

&9nn  Entarpriaaa,  Incorporated; 
McCoy  Manufacturing.  #3.  Caledonia, 
Miaaiaaippi  and  Vamon  Manufacturing 
Company,  Vamon,  Alabama;  Amended 
Cartiflcatlon  Regarding  Eligibiilty  To 
Apply  for  Woritar  Ad)ustmant 
Aaaiatance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance  on 
September  24. 1997,  applicable  to  all 
workers  of  McCoy  Manufacturing  #3, 
located  in  Caledonia,  Mississippi.  The 
notice  was  published  in  the  Federal 
Eagister  on  October  14, 1997  (62  FR 
53348). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
woriurs  were  engaged  in  employment 
related  to  the  production  of  men's  dress 
and  casual  pants  and  shorts  for  its 
parent  company,  Glenn  Enterprises, 
Incorporated,  Sulligent,  Alabama.  New 
information  received  from  the  company 
shows  that  worker  separations  ocaiired 
at  Vwnon  Manufacturing  Company, 
Vernon,  Alabama  when  it  closed  on 
April  11. 1997.  The  workers  produced 
men's  dress  pants  for  Glenn  Enterprises, 
Incorporated. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Vernon  Manufacturing 
Company,  Vernon,  Alabama. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Glenn  Enterprises,  Incorporated  who 
were  adversely  affected  by  increased 
imports. 


The  amended  notice  applicable  to 
TA-W-33,718  is  hereby  issued  as 
follows: 

"All  workan  of  Glemi  Enterprises, 
Incorporated,  McCoy  Manufacturing  #3, 
Caledonia,  Mississippi  (TA-W-33.718)  and 
Vernon  Manufecturing  Company.  Vernon, 
Alabama  (TA-W-33,718C)  who  became 
totally  or  partially  separated  &om 
employment  on  or  after  July  25. 1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington  D.C  this  31st  day  of 
October,  1997. 

Grant  D.  B«de, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-31052  Filed  11-25-97;  8:45  am) 

MLUNQ  CODE  4S1fr.3l>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 

[TA-W-33,519] 

Hayaa  Whaaia  International. 
Incorporated,  Romuiua,  Michigan; 
Notica  of  Nagativa  Datarmination 
Regarding  Application  for 
Raconaidaration 

By  application  of  Jtily  11, 1997,  the 
United  Automobile-Aerospace- 
Agriculttiral  Implement  Workers  of 
America  (UAW)  requested 
administrative  reconsideration  of  the 
Department's  negative  determinatioD 
regarding  worker  eligibility  to  apply  for 
trade  adjustment  assistance,  applicable 
to  workers  of  the  subject  firm.  The 
denial  notice  was  signed  on  June  13, 
1997  and  will  be  published  in  the 
Federal  Register. 

Pursuant  to  CFR  90.18(c) 
reconsideration  may  be  panted  imder 
the  following  circumstances: 


63198  Federal  Register  /  Vol.  62.  No.  228  /  Wednesday.  November  26,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  228  /  Wednesday,  November  26,  1997  /  Notices 


63199 


(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  request  for  reconsideration  claims 
that  the  workers  are  facing  a  plant 
closing  and  job  loss  as  the  result  of 
Hayes  Wheels  International,  Inc.  moving 
work  and  awarding  new  work  to  their 
Europe,  Mexico,  Venezuela  plants. 

In  order  for  the  Department  to  issue 
a  worker  ^nup  certification,  all  of  the 
group  eligibility  requirements  of  Section 
222  of  the  Trade  Act  must  be  met. 
Review  of  the  investigation  findings 
show  that  criterion  (3)  was  not  met. 

Sales  and  production  at  the  subject 
firm  increased  from  1995  to  1996  and 
from  January  through  September  1997 
over  the  corresponding  1996  period. 
The  company  is  in  the  process  of 
shifting  work  performed  at  the  subject 
firm  to  two  other  domestic  corporate 
facilities.  The  decision  to  close  the 
facility  down  is  attributed  to  corporate 
excess  capacity  and  an  outmoded 
manufacturing  facility.  The 
investigation  fuithor  revealed  that 
although  the  company  imported  wheels, 
the  quantity  was  not  significant  and  was 
not  the  conttibutiag  factor  in  the 
tenninations  at  the  subject  firm. 

Conclnsion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  D.C  this  17th  day 
of  November  1997. 
Grant  D.Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

AssiMtance. 

IFR  Doc.  97-31069  Filed  ll-2&-«7;  8:45  am] 

■usio  oooc  4si«-aMi 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-33,513;  TA-A«V-33.513X] 

Levi  Strauss  and  Company;  Goodyear 
Cutting  Faculty  and  El  Paso  Field 
Headquarters  1440  Goodyear,  El  Paso, 
Texas;  San  Banlto,  Texaa,  Amandad 
Cartlfication  Regarding  EllgibUity  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibilify  to  Apply  for 
Worker  Adjustment  Assistance  on 
Augiist  7,  1997,  applicable  to  workers  of 
Levi  Strauss  and  Company,  located  in  El 
Paso,  Texas.  The  notice  was  published 
in  the  Federal  Register  on  September 
17.  1997  (62  PR  48888).  The 
certification  was  subsequentiy  amended 
to  include  the  subject  firm  workers  at 
the  El  Paso  Field  Headquarters  in  El 
Paso,  Texas.  The  amendment  was  issued 
on  September  14, 1997  and  published  in 
the  Federal  Register  on  September  30, 
1997  (62  PR  51155). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  State  shows 
that  worker  separations  have  occurred  at 
the  San  Benito,  Texas  plant  of  Levi 
Strauss  and  Company.  The  workers  in 
San  Benito  are  engaged  in  employment 
related  to  the  production  of  men's, 
women's  and  youth's  denim  jeans  and 
jackets.  Based  on  this  new  information, 
the  Department  is  amending  the 
certification  to  cover  the  subject  firms' 
workers  at  the  San  Benito,  Texas  planL 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Levi  Strauss  and  Company  who  were 
adversely  affected  by  increased  imports 
of  men's,  women's  and  youth's  denim 
jeans  and  jackets. 

The  amended  notice  appticable  to 
TA-W-22,513  is  hereby  issued  as 
follows: 

"All  worken  of  Levi  Strauss  and  Company. 
Goodyear  Cutting  Facility  and  El  Paso  Field 
Headquarters.  Ei  Paso.  Texas  (TA-W-33.513) 
and  San  Benito,  Texaa  (TA-W-33,S13X)  who 
were  engaged  in  employment  related  to  the 
production  of  men's,  women's  and  youth's 
denim  jeans  and  jackets  who  became  totally 
or  partially  separated  from  employment  on  or 
after  May  13. 1996  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 


Signed  at  Washington  D.C  this  10th  day  of 
November  1997. 
Grant  D.  Beale, 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-31050  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W>31.704  and  TA-W-31,7D4A] 

Parker  A  Parsley  Patrolaum  USA, 
Incofporated,  A/K/A  Pionaar  Natural 
Raaoufcas  USA,  Inc.,  Midland.  Texaa 
and  Varioua  Locations  In  Texas 
(except  Midland);  Amandad 
Cartlfication  Ragardlng  Eligibility  to 
Apply  for  Worliar  Ac^iMtmant 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  February  2,  1996, 
applicable  to  all  workers  of  Parker  ft 
Parsley  Petroleum  USA,  Incorporated 
located  in  Midland,  Texas.  The  notice 
was  published  in  the  Federal  Kwgislwr 
on  February  21, 1996  (61  FR  6660).  The 
certification  was  amended  on  February 
12,  1996,  to  include  workers  at  the 
Parker  &  Parsley  operations  at  various 
locations  in  Texas.  The  notice  of 
amendment  was  published  in  the 
Federal  Register  on  February  23, 1996 
(61  FR  7023). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  cert^cation 
for  workers  of  the  subject  firm.  The 
workers  of  Parker  ft  Paisley  Petroleum 
are  engaged  in  employment  related  to 
the  production  of  crude  oil  and  natural 
gas.  New  information  provided  by  the 
company  shows  that  some  of  the 
workers  of  Parker  ft  Paisley  have  had 
their  wages  reported  to  the 
Unemployment  Insurance  tax  account  of 
Pioneer  Natural  Resources  USA,  Inc. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  of  Pioneer  Natural  Resources 
USA.  Inc. 

The  amended  notice  applicable  to 
TA-W-31,704  is  hereby  issued  as 
follows: 

All  workers  of  Parlcer  ft  Parsley  Petroleum 
USA,  Incorporated,  also  know  as  Pioneer 
fiiatural  Resources  USA.  Inc.,  Midland.  Texas 
(TA-W-31.704).  operating  at  various 


locations  in  Texas  except  Midland  (TA-W- 
31,704A).  who  became  totally  or  p>aitially 
separated  from  employment  on  or  after  June 
30. 1994  through  February  12. 1998,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
Signed  at  Washington.  D.C,  this  31st  day 
of  October  1997. 
Graat  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  97-31053  Filed  11-25-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

[TA^W-42,431) 

Stianaco  Manufacturing  Company  anu 
a  Amax  Manufacturing  Incorporatod,  El 
Paao,  Taxaa;  Amandad  Certification 
Ragardlng  Eligibility  to  Apply  for 
Worliar  Adiuatmant  Aaatatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  June  11, 1996,  applicable 
to  worlcers  of  Shaneco  Manufacturing 
Company  located  in  El  Paso,  Texas.  The 
notice  was  published  in  the  Federal 
Ragiater  on  July  3, 1996  (61  FR  34875). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  at  the  subject  firm  produce 
miscellaneous  sewn  articles.  Findings 
on  review  show  that  some  of  the 
workers  have  had  their  wages  reported 
to  the  Unemployment  Insurance  tax 
account  of  Amex  Manu&cturing 
Incorporated.  The  intent  of  the 
Department's  certification  is  to  include 
all  workers  of  Shaneco  Manufacturing 
Company  who  were  affected  by 
incrrased  imports.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
Amex  Manufacturing  Incorporated. 

The  amended  notice  applicable  to 
TA-W-32,431  is  hereby  issued  as 
follows: 

All  workers  of  Shaneco  Manufacturing 
Company,  also  known  as  Amex 
ManuAicturing  Incorporated,  El  Paso.  Texas, 
who  became  totally  or  partially  separated 
from  employmant  on  or  after  May  23. 1995 
through  )une  11, 1998,  are  eligible  to  apply 
for  adjustment  aaaistance  under  Section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  10th  day 
of  Novemt>er  1997. 

Grant  D.  Beale, 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-31062  Filed  11-25-97;  8:45  am] 

BtUMQ  CODE  4610-3IMI 


DEPARTMENT  OF  LABOR 

Emptoymant  and  Training 
Adminlatration 

[TA-W-33,72q 

Stamwood  Mills,  incorporated, 
Slatington,  Pannaylvania;  Notice  of 
Raviaad  Datarmlnatton  on  Raopaning 

In  response  to  a  letter  of  October  28, 
1997,  from  a  company  official 
requesting  administrative 
reconsideration  of  the  Department's 
denial  of  TAA  for  workers  of  the  subject 
firm,  the  Department  reopened  its 
investigation  for  the  former  workers  of 
Stanwood  Mills,  Incorporated. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
October  14, 1997,  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibilify  Requirements  of  the 
Trade  Act  was  not  met  for  workers  at 
the  subject  firm.  The  workers  produce 
greige  goods.  The  denial  notice  will 
soon  be  published  in  the  Federal 
Register. 

The  Department  has  new  information 
showing  that  during  the  time  period 
relevant  to  the  investigation,  a  customer 
of  Stanwood  Mills,  Incorporated 
increased  import  piut:hases  of  greige 
gG>ods,  while  reducing  purchases  from 
the  subject  firm. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directiy  competitive  with 
greige  goods  produced  by  the  subject 
firm  contributed  importantiy  to  the 
decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 

"All  workers  ()f  Stanwood  MOls. 
Incorporated,  Slatington,  Pennsylvania  who 
became  totally  or  partially  separated  from 
employmant  on  or  after  July  30, 1996,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974."  •» 


Signed  in  Washington,  DXL  this  17th  day 
of  November  1997. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  97-31061  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OP  LABOR 

Employment  and  Training 
Administration 

[TA-W-33.3S3I 

Technotrim,  Incorporated  Qreancaatla, 
Indiana;  Notice  of  Negattva 
Oatarminatlon  Regarding  AppllcaUon 
for  Raconaidaration 

By  application  dated  June  6, 1997.  the 
peer  counselor  for  TechnoTrim's 
dislocated  worker  group,  hereafter 
referred  to  as  the  petitioners,  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  worker  eligibility  to  apply  for 
trade  adjustment  assistance.  The  denial 
notice  applicable  to  workers  of  the 
subject  firm  located  in  Greencastie, 
Indiana,  was  signed  on  May  20, 1997. 
and  will  soon  be  published  in  the 
Federal  Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Findings  of  the  investigation  showed 
that  workers  of  TechnoTrim, 
Incorporated  were  engaged  in 
employment  related  to  the  Production  of 
automobile  set  covers.  The  petitioners 
assert  that  workers  of  the  subject  firm 
produced  seat  covers  for  pick-up  trucks, 
not  automobiles.  The  E)epartment's 
reference  to  automobile  seat  covers  in 
the  final  determination  is  intended  to 
include  light  trucks. 

The  petitioners  assert  that  production 
at  the  subject  firm  was  shifted  to 
Hyperion  for  90  days  so  that  the  sewing 
machines  could  be  shipped  from 
Greencastie,  Indiana  to  Mexico.  The 
petitioners  add  that  Hyperion  is  not  a 
TechnoTrim  plant  but  another  domestic 
facility  located  in  Lewisburg. 
Tennessee.  The  petitioners  assert  that 
the  office  equipment  at  Greencastie  was 
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also  shipped  to  Mexico.  Transfer  of 
production  from  the  subject  finn  to 
another  domestic  facility,  whether  or 
not  corporate  affiliated,  and  the  shift  of 
equipment  to  Mexico  are  not  a  basis  for 
a  worker  group  certificaUon  under  the 
Trade  Act  of  1974,  as  amended. 

In  order  to  issue  a  worker  group 
certification,  the  Department  must  be 
able  to  show  that  increased  imports  of 
articles  like  or  directly  competitive  with 
the  products  produced  at  the  workers' 
firm  contributed  in>portantly  to  the 
worker  separations. 

The  Department's  denial  of  TAA  for 
workers  of  the  subject  firm  was  based  on 
the  fact  that  the  "contributed 
importandy"  test  of  the  Group 
Eligibility  requirements  of  Section  222 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  tfarou^  a  survey  of  the 
workers'  firm's  customers.  The 
DepartiAent  of  Labor  surveyed  the  major 
declining  customers  of  the  subject  firm 
regarding  their  purchases  of  automobile 
seat  covers.  None  of  the  respondents 
increased  their  import  purchases  of  seat 
covers  while  decreasing  their  purchases 
form  TechnoTrim,  Incorporated.  The 
company  reports  that  it  does  not  import 
seat  covers  from  foreign  sources. 

CoDclnsion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
teconsidaration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washiagton.  U.C  this  31st  day  of 
OctSeTl997 

Grant  D.  BeaJe. 

Acting  Director.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc  97-31058  Filed  11-25-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-a2J80] 

United  Technoiogi«8  Automotive, 
Incorporated.  Steering  Wheels  Division 
(Currently  Known  as  Breed 
Technologies,  Incorporated)  Niles, 
Michigan;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 


Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  30. 1997,  applicable  to  all 
workers  of  United  Technologies 
Automotive.  Incorporated,  Steering 
Wheels  Division,  Niles.  Michigan.  The 
notice  was  published  in  the  Federal 
Register  on  February  13,  1997  (62  FR 
6806). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  molded  steering  wheels  and  airbag 
covers.  The  company  reports  that  in 
July.  1997  the  Niles,  Michigan  location 
of  United  Technologies  became  known 
as  Breed  Technologies.  Incorporated. 
The  Niles,  Michigan  workers  have  their 
wages  reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account,  "United  Technologies. 
Incorporated  on  Behalf  of  Breed 
Technologies,  Incorporated". 

The  company  also  reports  that  worker 
separations  are  expected  to  occur  at  the 
Niles,  Michigan  facility  when  it  closes 
at  the  end  of  October,  1997. 
Accordingly,  the  Department  is 
amending  the  certification  to  reflect  this 
matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
United  Technologies  Automotive, 
Incorporated,  Steering  Wheels  Division 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-32,8ao  is  hereby  issued  as 
follows: 

"All  workers  of  United  Technologies, 
Incorporated.  Steering  Wheels  Division, 
currently  known  as  Breed  Technologies, 
Niles,  Michigan  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  15.  1995.  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington.  D.C.  this  12th  day 
of  November,  1997. 

Grant  D.  Beale. 

Acting  Director,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-31080  Filed  11-25-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,7WI 

West  Virginia  Shoe  Company. 
Martinton.  West  Virginia;  Oiamissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CPR  90.18(C)  an 
application  for  administrative 
"reconsideration  was  filed  with  the 


Acting  Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
West  Virginia  Shoe  Company, 
Marlinton,  West  Virginia.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore.  - 
dismissal  of  the  application  was  issued. 

TA-W-33,  799;  West  Virginia  Shoe 
Company,  Marlinton,  West  Virginia 
(November  6,  1997) 

Signed  at  Washington,  D.C.  this  6th  day  of 
November,  1997. 
Grant  D.  Beale,  « 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  97-31046  Filed  11-25-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Emptoymertt  and  Training 
Administration 

[NAFTA-OITSq 

Seminole  Tribe  of  Florida,  Hollywood, 
Florida;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  II, 
of  the  Trade  Act  of  1974.  as  amended 
(19  USC  2273).  an  investigation  was 
initiated  on  May  27. 1997  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Seminole  Tribe  of  Florida  located  in 
Hollywood.  Florida. 

The  sole  petitioner  was  not  employed 
by  the  subject  firm  cited,  therefore,  the 
petition  is  not  valid.  Consequently. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C.  this  7th  day  of 
November  1997. 
Grant  0.  Beale. 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-31056  Filed  11-25-97;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notioe  (97-164)] 

NASA  Advisory  Council,  Advisory 
Committee  on  the  intMnational  Space 
Station  (ACISS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUtaHARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council,  Advisory  Committee 
on  the  International  Space  Station. 

DATES:  Tuesday.  December  9. 1997,  from 
9:00  a.m.  until  5:00  p.m.;  and 
Wednesday,  December  10, 1997  bom 
11:00  a.m.  until  12:00  p.m. 

ADDRESSES:  Lyndon  B.  Johnson  Space 
Center.  Building  1.  Room  966,  Houston, 
TX  77058-3696. 

FOR  FURTHER  INFORMATION  CONTACT:. 
Mr.  W.  Michael  Hawes,  Code  ML. 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546. 
202/358-0242. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  seating  capacity  of  the  room,  from 
9:00  a.m.  until  5:00  p.m.  on  Tuesday, 
December  9, 1997.  The  meeting  will 
reconvene  at  11:00  a.m.  until  12:00  p.m. 
on  Wednesday,  December  10,  1997.  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— ISS  Status 

— On-Orbit  Maintenance 

— Contingency  Plaiming  for  the 

Assembly  Sequence 
— Preplanned  Program  Improvement 
— Space  Station  Utilization  Advisory 

Subcommittee  Report 
— Cost  Assessment  and  Validation  Task 

Force  Report 
— Outreach  Task  Group  Report 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  November  19. 1997. 
Alan  M.  Ladwig, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  97-31097  Filed  11-25-97;  8:45  am] 

aiUJNQ  CODE  7S10-01-M 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  ip  Advanced 
Scientific  Conq)utlng;  NoUca  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time:  December  15-16, 1997, 
8:30  am  to  5:00  pm. 

Place:  Embassy  Suites  Hotel,  1881  Curtis 
Street,  Denver,  CO  80202. 

Type  of  Meeting:  Closed. 

For  Further  Information  Contact:  Dr.  John 
Van  Rosendale.  Program  Director.  New 
Technologies  Program,  Suite  1122,  NationdF 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
proposals  submitted  to  NSF  for  financial 
support 

Agenda:  Panel  review  of  the  New 
Technologies  Program  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  person  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c),  (4)  and  (6)  of  the  Government  in  the 
Simshine  Act. 

Dated:  November  21. 1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-31121  Filed  11-25-97;  8:45  am] 

BILUNO  COOE>866-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Astronomical  Sciences  (1188);  Notice 
of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  the  Special 
Emphasis  Panel  in  Astronomical 
Sciences  (1186)  will  be  holding  panel 
meetings  for  the  purpose  of  reviewing 
proposals  submitted  to  the  Galactic 
Astronomy  Program  in  the  area  of 
Astronomical  Sciences.  In  order  to 
review  the  large  volume  of  proposals, 
panel  meetings  will  be  held  on 
December  16  and  17. 1997,  (3).  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Fotmdation.  4201  Wibdb  Boulevard, 
Arlington.  Virginia,  from  8:30  AM  to  ^ 
5:00  PM  each  day. 


For  Further  Information  Contact:  Dr. 
Vernon  L  Pankonin,  Program  Director. 
Galactic  Astronomy.  Division  of 
Astronomical  Sciences,  National  Science 
Foundation.  Room  1030,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  (703)  306- 
1826. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
USC  552b(c)  (4)  and  (6)  of  the  Govemmaot 
in  the  Sunshine  Act 

Dated:  November  21. 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  97-31119  Filed  11-25-97;  8:45  am) 

MLUNQ  COOE  78SS-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Chrll  and 
Mechanical  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Public  Law 
92-463.  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Qvil  and 
Mechanical  Systems  (1205). 

Date  and  Time:  December  12, 1997;  8:30 
a.m.  to  5:00  p.m. 

Place:  Best  Western  Key  Bridge  Hotel,  1850 
North  Fort  Meyer  Dr.,  Arlington,  Virginia 
22209.  703/522-0400. 

Contact  Person:  Dr.  Sunil  Saigal,  Program 
Director,  Mechanics  and  Materials  Programs, 
Division  of  Civil  and  Mechanical  Systems, 
Room  545,  NSF,  4401  Wilson  Blvd., 
Arlington,  VA  22230.  703/306-1363,  X  5069. 
Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  Blatters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
Simshine  Act 

Dated:  November  21, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-31124  Filed  11-25-97;  8:45  am) 
aaxMo  cooe  7S66-01-M 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  CroM 
Disciplinary  Activities  (1193). 

Data  6r  Time:  December  IS:  8:30  am-5:00 
pm. 

Place:  Room  1060  and  1020,  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

For  Further  Information  Contact:  Steve 
Mibaiim.  Ptognm  Director.  CISE/OCDA. 
NMilWM  Scinoe  Foundation.  4201  Wilson 
Blvd..  Room  1160.  Arlington.  VA  22230. 
Telephone:  (703)  306-1980. 

Purpose  of  S4eeting:  To  provide  advice  and 
recommendations  concerning  proposals 
sulimitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  CISE 
Research  Lofrastructure  proposals  as  part  of 
the  selection  process  for  awards. 

Aeoson  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
'tH*'"*'  information:  financial  data,  such  as 
■aiarias;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.SC  552b(c).  (4)  and  (6)  of  the  Government 
in  The  Sunshine  Act 

Dated:  November  21,  1997. 
M.  RaUcca  Wiaklar, 
Committee  hdanagement  Officer. 
[FR  Doc.  97-31120  Filed  11-25-97;  8:45  am] 

MUJNQ  COOC  7965-01-41 


NATKMAL  SOENCE  FO0NDAT1ON 

Special  Emphasis  Panel  in 
Mathematical  Sciencas;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  T^me:  December  13, 1997. 

Place:  O'lttra  Airport  Hilton.  Chicago, 
Illinois. 

Type  of  Meeting:  Closed. 

C^toct  Meeting:  Lloyd  Douglas, 
Infraatnicture  Program,  Program  Officer. 
Room  1025  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1874. 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Mathematical  Sciences 


Postdoctoral  Research  Fellowship  Program, 
as  part  of  the  selection  processes  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  November  21,  1997. 
M.  RiriMcca  Winkkr, 
Committee  Management  Officer. 
[FR  Doc.  97-31125  Filed  11-25-97;  8:45  am) 

■RJJNQ  CODE  7H5-01-M 


NATIONAL  SaENCE  f^OUNDATlON 

Special  Emphasis  Panal  in 
Matttematlcal  Sdancas;  Notice  of 
Maatlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  December  18  to  20, 1997. 

Phce:  Room  1020  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Lloyd  Douglas. 
Infrastructure  Program,  Program  Officer,    ^ 
room  1025  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington  VA  22230. 
Telephone:  (703)  306-1874. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  applications 
•ubmitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Interdisciplinary  Grants  in 
the  Mathematical  Sciences  Program,  as.  part 
of  the  selection  process  for  awards. 

Reason  For  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunahine  Act. 

Dated:  November  21. 1997. 
M.  Kebecca  Winkler. 

Committee  Management  Officer. 

(FR  Doc.  97-31126  Filed  11-25-97;  8:45  am] 

BKxan  COOC  rsas-oi-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 


Foundation  annoimces  the  following 
meeting. 

Date  and  Time:  Thursday.  December  18, 
1997;  B:00  a.m.  to  5:(X)  p.m..  Room  365. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Type  o/ Meeting;  Closed. 

For  Further  Information  Contact:  Dr. 
Bradley  D.  Keister,  Program  Director  for 
Nuclear  Physics,  National  Science 
Foundation,  4201  Wilson  Blvd,,  Arlington, 
VA  22230.  Telephone:  (703)  306-1891. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  supp>ort. 

Agenda:  To  review  and  evaluate  the 
Nuclear  Faculty  Early  Career  Development 
(CAREER)  program  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  November  21. 1997. 
M.  Rebecca  Winlder, 
Committee  Management  Officer. 
(FR  Doc.  97-31123  FUed  11-25-97;  8:45  am) 
■HIMQ  COOC  TSH-tl-H 


NATIONAL  SOENCE  FOUNDATION 

Advisory  Committae  for  Social, 
Behavioral,  arKf  Economic  Sciancas; 
Committee  of  Visitors;  Notica  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Social, 
Behavioral,  and  Economic  Sciences, 
Conunittee  of  Visitors  (1171). 

Date  and  Time:  December  11-12  1997;  9:(M 
a.m.  to  5:(X)  p.m. 

Place:  Rm.  970.  NSF.  4201  Wilson 
Boulevard.  Arlington.  VA. 

Type  of  Meeting:  Closed. 

For  Further  Information  Contact:  Dr. 
Jonathan  Leiand.  Program  Director,  Decision, 
Risk  and  Management  Sciences  Program 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  VA  22230.  Telephone: 
(703)  306-1757. 

Purpose  of  Meeting:  To  cany  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Decision,  Risk  and  Management  Sciences 
Program. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 


information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Govenunent  in  the  Sunshine  Act  would  be 
improperly  disclosed. 
Dated:  November  21, 1997. 
^  M.  Rebecca  Winlder, 
Committee  Management  Officer. 
(FR  Doc.  97-31122  Filed  11-25-97;  8:45  am) 

BtLUNG  CODE  7S66-01-M 


NUCLEAR  REQULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation;  Crystal 
River  Nuclear  Generating  Plant  Unit  3; 
Exemption 


Florida  Power  Corporation  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-72,  which 
authorizes  operation  of  the  Crystal  River 
Nuclear  Generating  Plant  Unit  3  (CR3). 
The  license  provides,  among  other 
things,  that  Uie  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  of  a  pressurized  water 
reactor  type  and  is  located  in  Citrus 
County,  Florida. 

n 

In  its  letter  dated  September  5. 1997, 
the  licensee  requested  an  exemption 
from  the  Commission's  regulations. 

Title  10  of  the  Code  of  Federal 
Regulations,  part  50,  Appendix  A, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  3,  "Fire 
Protection,"  specifies  that  "Structures, 
systems,  and  components  important  to 
safety  shall  be  designed  and  located  to 
minimize,  consistent  with  other  safety 
.  requirements,  the  probability  and  effect 
of  fires  and  explosions."  10  CFR  part  50, 
Appendix  R  sets  forth  the  fire  protection 
features  required  to  satisfy  certain 
provisions  of  General  Design  Criteriooa  3 
of  the  Commission's  regulations. 
Pursuant  to  10  CFR  part  50,  Appendix 
R,  Section  HI,  Paragraph  O,  "Oil 
Collection  System  for  Reactor  Coolant 
Pump,"  reactor  coolant  pumps  (RCPs) 
shall  be  equipped  with  an  oil  collection 
system  which  "*  *  *  shall  be  capable 
of  collecting  lube  oil  from  all  potential 
pressurized  and  impressurized  leakage 
sites  in  the  reactor  coolant  pump  lube 
oil  systems." 

In  1985,  CR3  added  remote  oil 
addition  lines  (ROALs)  to  the  original 
RCP  oil  fill  lines  to  eliminate  the  need 
to  shut  down  the  reactor,  and  to  reduce 
personnel  radiation  and  heat  stress 


exposure  during  periodic  RCP  oil 
additions.  At  that  time,  the  licensee  did 
not  consider  the  ROALs  to  be  a  part  of 
the  RCP  lube  oil  systems  and  as  a  result, 
did  not  provide  a  lube  oil  collection 
system  to  collect  potential  leakages.  As 
part  of  its  current  Appendix  R  design 
review  project,  the  licensee  has  now 
determined  the  ROALs  to  be  a  part  of 
the  RCP  lube  oil  systems  and  therefore, 
would  require  a  lube  oil  collection 
system. 

The  licensee  states  that  the  ROALs  are 
of  a  rugged  leak  tight  design.  They  are 
used  only  periodically  using  controlled 
plant  procedures.  In  a  hypothetical 
worst  case  spill,  with  ignition  assumed, 
use  of  the  ROALs  does  not  impact  post 
fire  safe  shutdown  capability.  As  a 
result,  the  licensee  believes  that  a  lube 
oil  collection  system  for  the  ROALs  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule.  Exemption  from 
Appendix  R,  Paragraph  O,  requirements 
is  required  for  the  ROALs  to  have  no 
lube  oil  collection  system  for  collecting 
oil  from  potential  leak  sites. 

m 

Discussion 

The  licensee  requests  an  exemption 
from  the  technical  requirements  relating 
to  an  oil  collection  system  for  the 
ROALs  associated  with  the  RCPs. 

CR3  design  includes  four  RCP  motors 
which  are  located  inside  the  D-Ring 
area.  This  area  is  separated  from  other 
fire  areas  by  concrete  barriers  forming 
primary  containment.  Each  group  of  two 
RCPs  is  separated  from  the  other  group 
by  the  reactor  vessel  and  its  concrete 
compartment.  The  walls  of  the  reactor 
compartment  are  four  feet  thick 
concrete. 

The  RCP  Motors  have  an  upper  oil 
reservofr  for  the  thrust  bearing 
containing  175  gallons  of  oil,  and  a 
lower  bearing  oil  reservoir  containing  15 
gallons  of  oil.  Both  reservoirs  are  vented 
to  the  containment  atmosphere  to 
ensure  that  they  would  not  be 
overpressurized  during  oil  addition 
operations.  The  upper  and  lower  oil 
reservoirs  have  oil  fill  lines  at  the 
motors  which  are  contained  by  the  RCP 
motor  lube  oil  collection  system.  In 
1985,  ROALs  were  added  to  the  original 
RCP  oil  fill  lines  to  eliminate  the  need 
to  shut  down  the  reactor,  and  to  reduce 
personnel  radiation  and  beat  stress 
exposure  during  periodic  RCP  oil 
additions.  The  RCP  lube  oil  collection 
system  provides  collection  coverage  for 
the  original  oil  fill  lines  and  the  ROAL 
connection  at  the  RCP  motor.  High  and 
low  oil  level  control  room  annimciators, 
and  digital  local  level  indications  are 


provided  for  both  upper  and  lower  lube 
oil  reservoirs. 

The  ROALs  are  constructed  of  W 
stainless  steel  tubing  with  3000  psi 
pressure-rated  swagelok  imions.  The 
ROALs  transition  to  V2"  stainless  steel 
flexible  metal  hose  (3000  psi  rating) 
with  compression  type  fittings  at  the  D- 
Ring  penetrations  and  attachment  to 
each  RCP  motor  reservoir.  Connections 
to  the  original  RCP  lube  oil  fill  line  are 
above  the  maximimi  oil  level  of  the 
upper  and  lower  reservoirs.  The 
operating  pressure  of  the  ROALs  is  30 
psig  or  less. 

Inside  the  RCP  D-Ring,  the  ROALs 
travel  over  or  along  a  main  steam  line, 
steam  generator  insulation,  and  RCP 
casing  before  attaching  to  the  original 
oil  fill  lines.  The  main  steam  line  and 
the  steam  generator  are  insulated  with 
stainless  steel  encapsulated  mineral 
wool.  The  RCP  casing  insulation  is  a 
non-absorbing  mirror-type  insulation. 
Outside  the  secondary  shield  wall,  the 
ROALs  do  not  travel  over  any  hot  main 
pipes  or  steam  lines. 

A  portable  oil  metering  pump  skid, 
two  portable  tanks,  and  associated  high 
pressure  flexible  hoses  transport  oil  to 
containment  during  oil  transfer 
operations.  Connection  of  the  pump 
discharges  to  the  permanently  mounted 
ROALs  is  via  kigh  pressure  flexible  hose 
with  quick  disconnect  fittings.  Each 
metering  pump  is  provided  with  a  relief 
valve  located  adjacent  to  the  pump 
discharge  and  arranged  to  ensure  that 
any  oil  discharge  from  the  relief  valve 
is  captured  and  contained  in  a  portable 
tank  (suction  supply).  The  oil  supply 
tanks  for  each  of  the  oil  metering  pumps 
meet  the  requirements  of  CR3's 
Administrative  Instructions  for  the  use 
of  flammable  or  combustible  liquids 
inside  plant  areas. 

To  minimize  the  potential  for  an  oil 
fire  due  to  a  leak  from  the  ROALs,  the 
licensee  proposes  to  implement  several  . 
precautionary  procedural  actions  during 
and  following  oil  additions.  They 
include  requirements  for  monitoring  oil 
transfers,  communications  between  the 
control  room  and  local  operations 
personnel,  walkdown  and  inspection  of 
the  ROALs  and  the  areas  around  the  oil 
pumping  manifolds,  and  containment 
closeout  inspection  following  refueling 
outages  to  assure  the  integrity  of  the 
ROALs. 

IV 

£va7aation 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 

The  reactor  lube  oil  collection  system 
is  required  to  prevent  a  major  fire  from 
occurring  inside  the  reactor 
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containment  as  a  result  of  a  lube  oil  leak 
from  the  RCPs.  The  ROALs  are  a  low 
pressure  system.  The  3000  psi  minimum 
design  pressure  of  the  ROAL.S  is 
significantly  higher  than  the  30  psig  line 
operating  pressures.  All  piping 
components  associated  with  the  suction 
and  discharge  of  the  portable  oil  transfer 
pump  skid  are  appropriately  rated  for 
the  service  conditions.  The  hose 
connections  are  flexible  hoses,  and 
therefore,  are  not  subjected  to 
mechanical  vibration  and  thermal 
stresses. 

Oil  leakage  from  the  ROALs  is  not 
expected  to  occiu-  during  oil  transfer 
operations.  The  ROALs  are  used  only 
periodically  and  operated  using 
controlled  procedures  and  processes. 
The  controlled  oil  addition  process 
includes  determining  the  amount  of  oil 
to  be  added,  performing  a  walk  down 
before  oil  addition  to  check  for  leakage, 
and  local  and  control  room  monitoring 
of  the  oil  addition  process.  Following 
the  addition  of  the  proper  amount  of  oil, 
the  ROAL  is  drained  either  by  gravity  or 
by  reversing  the  pump  suction  and 
discharge  coimections  and  pumping 
down  the  line.  The  upper  and  lower 
reservoirs  contain  only  limited 
quantities  of  oil,  175  and  10  gallons, 
respectively.  Based  on  the  maximum  oil 
addition  allowed  by  procedures,  the 
maximum  potential  oil  spill  will  be  only 
12  gallons. 

During  power  operation,  damage  to 
the  ROALs  would  not  occur  because  the 
reactor  building  access  and  work 
activities  are  limited  during  this  time. 
Further,  following  refueling  outages, 
containment  close-out  procedures 
require  visual  inspections  to  assure  the 
integrity  of  the  ROALs. 

Inside  the  £>-ring,  the  ROALs  travel 
over  or  along  hot  components  that  are 
insulated  with  a  non-absorbing  material 
or  encased  mineral  wool.  The  surface 
temperatures  of  the  insulation  are  below 
the  ignition  temperature  of  the  oil,  such 
that  the  insulation  would  not  be  a 
potential  ignition  source.  The 
construction  of  this  insulation  makes  it 
less  likely  for  potential  leaking  oil  to 
soak  the  encasisd  mineral  wool.  Any 
potential  oil  leak  in  this  area  would  be 
reasonably  expected  to  travel  down  the 
insulation  to  the  floor.  Further,  there  are 
spot-type  heat  detectors  located  in  this 
general  area  which  can  provide  early 
warning  to  the  control  room  in  the  event 
of  a  fire. 

Outside  the  secondary  shield  wall,  the 
ROALs  do  not  travel  over  any  hot  main 
coolant  pipes  or  steam  lines  and  any 
potential  leak  in  this  area  would  pool  on 
the  floor  and  have  no  opportimity  for 
ignition. 


The  ROALs  are  routed  through  two 
fire  areas  in  the  reactor  building  (RB), 
elevations  95  and  119  feet,  designated  as 
RB-95-300  and  RB- 119-302.  The 
licensee  has  administrative  controls  that 
are  designed  to  control  the  type, 
amount,  use  and  location  of 
combustibles.  Proper  control  of 
combustibles  minimizes  the  possibility 
of  starting,  spreading,  or  contributing  to 
a  fire.  The  probability  for  a  fire  hazard 
in  this  area  is  minimal  because  of 
separation  of  redundant  components, 
the  surrounding  concrete  structure, 
minimal  or  no  intervening  combustibles 
in  the  area,  high  ROAL  design  pressure 
and  low  operating  pressure,  and  the 
short  diuBtion  and  infr^quency  of  oil 
addition  operations.  However,  the 
licensee  has  evaluated  a  worst  case  lube 
oil  fire  for  these  fire  areas  that  contain 
ROALs  and  concluded  that  it  is 
bouinded  by  the  CRS's  existing  Fire 
Hazards  Analysis  and  Appendix  R  fire 
study. 

In  1985,  when  the  ROALs  were 
originally  installed,  they  were 
functionally  leak  tested  with  no  visible 
leakage  detected.  During  the  last  12 
years  of  performance  there  has  been  no 
indication  of  any  leakage  from  the 
ROALs. 

Fire  detection  and  manual  fire 
suppression  equipment  is  available  in 
the  vicinity  of  the  lube  oil  fill  lines.  In 
the  event  of  a  fire,  it  is  expected  that  a 
detector  will  alarm  while  the  fire  is  in 
its  incipient  stages.  Operators  would 
then  take  appropriate  action  to  mitigate 
the  consequences  of  the  fire.  This 
provides  further  assurance  that  a  worst- 
case  postulated  fire  would  not  damage 
safe  shutdown  equipment. 

Based  on  the  design  features  of  the 
ROALs  and  associated  lube  oil 
collection  systems,  and  the  licensee's 
proposed  compensatory  actions,  there  is 
reasonable  assurance  that  the  RCP  lube 
oil  system  will  not  lead  to  a  major  fire 
hazard.  In  addition,  based  on  the 
present  level  of  fire  protection  provided 
for  the  RCPs,  if  a  fire  were  to  occiu  in 
the  area,  there  is  reasonable  assurance 
that  the  fire  will  be  detected  and 
mitigated.  Therefore,  the  staff  finds  the 
ROALs  %vithout  an  oil  collection  system 
acceptable.  

The  underlying  purpose  of  10  CFR 
part  50,  Appendix  R,  Section  ULO,  is  to 
ensure  that  lube  oil  from  all  potential 
pressurized  and  unpressurized  leakage 
sites  in  the  reactor  coolant  pump  lube 
oil  systems  would  be  collected  and  not 
become  a  fire  hazard  such  that  "the 
capability  to  achieve  and  maintain  safe 
shutdown  conditions  during  and  after 
any  postulated  fire  in  the  plant"  will  be 
ensured.  On  the  basis  of  its  review  and 
evaluation  of  the  licensee's  exemption 


request,  the  staff  concludes  that  the 
addition  of  an  oil  collection  system  for 
the  ROALs  is  not  necessary  to  achieve 
the  underlying  purpose  of  the  rule. 
Therefore,  an  exemption  from  the 
requirement  for  providing  a  lube  oil 
collection  system  for  the  RCP  Motor 
ROALs  is  acceptable. 


For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  pursuant  to  10 
CFR  50.12(a)  an  exemption  permitting 
the  licensee's  proposed  use  of  ROALs 
without  an  oil  collection  system  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety 
and  is  consistent  with  the  common 
defense  and  security.  The  NRC  staff  has 
determined  that  there  are  special 
circumstances  present,  as  sp)ecified  in 
10  CFR  50.12(a)(2)(ii),  in  that 
application  of  10  CFR  part  50,  Appendix 
R,  Section  III.O,  is  not  necessary  in 
order  to  achieve  the  underlying  purpose 
of  this  regulation. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  from  the  technical 
requirements  of  10  CFR  part  50, 
Appendix  R,  Section  III.O  to  the  extent 
that  the  ROALs  need  not  be  provided 
with  an  oil  collection  system. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (62  FR  59752). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samnel  J.  Collins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  97-31085  Filed  11-25-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dock*!  Number  40-662^ 
Pathfinder  Mines  Corporation 

AQBitCY:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Amendment  of  Source  Material 

License  SUA-442  to  change  three 

reclamation  milestone  dates. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  has  amended  Pathfinder 
Mines  Corporation's  (PMC's)  Source 
Material  License  SUA-442  to  change 
three  reclamation  milestone  dates.  This 
amendment  was  requested  by  PMC  in 
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Its  letter  dated  September  11, 1997,  and 
the  receipt  of  the  request  by  NRC  was 
noticed  in  the  Federal  Reg^fter  on 
October  6, 1997. 

The  license  amendment  modifies 
License  Condition  50  to  change 
completion  dates  for  three  site- 
reclamation  milestones.  The  new  dates 
approved  by  the  NRC  extend 
completion  of  placement  of  the  interim 
cover  over  tailings  pile  by  two  years, 
and  completion  of  placement  of  the 
final  radon  barrier  and  placement  of  the 
erosion  protection  cover  by  three  years. 
PMC  attributes  the  delays  to  a 
substantial  volume  of  water  still 
remaining  to  be  evaporated  from  the 
tailings  system,  before  an  interim  cover 
could  be  placed.  Based  on  the  review  of 
PMC's  submittal,  the  NRC  staff 
concludes  that  the  delays  are 
attributable  to  factors  beyond  the 
control  of  PMC.  the  proposed  work  is 
scheduled  to  be  completed  as 
expeditiously  as  practicable,  and  the 
added  risk  to  the  public  health  and 
safety  is  not  significant. 

An  environmental  assessment  is  not 
required  since  this  action  is 
categorically  excluded  under  10  CFR 
51.22(c)(ll).  and  an  environmental 


report  from  the  licensee  is  not  required 
by  10  CFR  51.60(b)(2). 

SUPPLEMENTARY  INFORMATION:  PMC's 
amended  license,  and  the  NRC  staff's 
technical  evaluation  of  the  ammdment 
request  are  being  made  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room  at  2120  L  Street, 
NW.  (Lower  Level),  Washington.  DC 
20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  W.  Haque.  Uranium 
Recovery  Branch,  EKvision  of  Waste 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  415-6640. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  November,  1997. 

loMph  ;.  Holonkh. 

Chief,  Umnium  Recovery  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Materia]  Safety  and  Safeguards. 
IFR  Doc.  97-31086  Filed  11-25-97;  8:45  am) 
aaxMQ  cooc  tsm-oi-t 


NUCLEAR  REGULATORY 
COMMISSION 

Applicalion  for  a  Ueanae  To  Export 
Special  Nuclear  Material 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street,  N.W.. 
Washington.  D.C. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requester  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555;  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555;  and  the  Executive  Secretary. 
U.S.  Department  of  State,  Washington. 
D.C  20520. 

The  information  concerning  the 
application  follows. 


NRC  Export  License  Aprjcation 


Name  of  appNcant,  date  of  applica- 
tion, date  received,  application  No. 


Transnudear,  Inc..  October  27, 
1997,  October  29.  1997, 
XSNM03012. 


Description  of  material 


Material  type' 


High-enriched  Uranium  (93.3%) 


Total  quan- 
tity 


26.736  hg ... 


End  use 


Fabrication  of  target  material  for  pro- 
duction of  medical  isotopes. 


Country  of 
origin 


Canada. 


Dated  this  12th  day  of  November  1997  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Haubw. 

Director,  Division  of  Nonproliferation. 
Exports  and  Multilateral  Relations,  C^ce  of 
International  Programs. 

(FR  Doc.  97-30968  Filed  11-25-97;  8:45  am] 
WXMQ  COK  78M-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advteory  Committee  on  Reactor 
Safeguarda  Sul>commrttee  Meeting  on 
Planning  and  Procedurea 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
December  3. 1997.  Room  T-2B1, 11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 


to  5  U.S.C.  552b(c)  (2)  and  \5)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  Decembers,  1997— lOM) 
a.m.  until  1 1 :30  a.m.  ^ 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  It  may  also  discuss  the 
qualifications  of  candidates  for 
appointment  to  the  ACRS.  The  purpose 
of  this  meeting  is  to  gather  information, 
analyze  relevant  issues  and  Cacts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
l^  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 


Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubic,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate' 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  pubic,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkifls  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
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meeting  are  urged  to  contact  the  above 
named  individvial  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  changes  in  schedule,  etc.,  that 
may  have  occurred. 

Dated:  November  12. 1997. 
Sam  Diiraiswainy. 
Chief.  Nuclear  Reactors  Branch. 
(FR  Doc.  97-30969  Filed  11-25-97;  a:45  am) 
■UJNQ  OOOE  7atO-01-M 


J4UCLEAR  REGULATORY 
COMMISStON 

Advisory  Committee  on  Reactor 
Safeguards  Meeting  of  ttte  ACRS 
Subcommittee  on  Plant  Operations 

The  ACRS  Subcommittee  on  Plant 
Operations  will  bold  a  meeting  on 
December  2.  1997,  in  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  December  2.  1997—8:30  a.m. 

until  the  conclusion  of  business 

The  Subcommittee  will  review  the 
staffs  Safety  Evaluation  Report  on  the 
BWR  Owaan'  Group  Utility  Resolution 
Guidance  to  address  emergency  c(xe 
cooling  system  suction  strainer 
blockage.  The  Subcommittee  will  also 
review  the  results  of  licensee  responses 
to  NRC  Bulletins  to  address  strainer 
blockage,  research  associated  with 
debris  generation  and  transport,  and 
proposed  actions  to  provide  closure  to 
these  issues.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  bets,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  pubbc  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  Recordings  will 
be  permitted  only  during  those  portions 
of  die  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittae,  its 
considtants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  whonnay  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  bean  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  containing  the  cognizant 
ACRS  staff  engineer,  Mr.  Amarjit  Singh 
(telephone  301/415-6899)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occxined. 

Dated:  November  13, 1997. 
Sam  DoraiBwamy, 
Chief  Nuclear  Reactors  Branch. 
(FR  Doc.  97-30970  Filed  11-25-97;  8:45  am] 
■LUNG  OOOC  7aS0-«1-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PM.  fto.  IC-aeaff7;  RIe  fto.  S12-107«q 

Western  Rssfve  Ufa  Assurance  Co.  of 
Ot)io,  St  St.;  Notlcs  of  Applicaftion 

November  19. 1997. 
agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  26(b)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  approving  the  proposed 
substitution  of  securities. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  approving  the 
substitution  of  securities  issued  by 
certain  registered  management 
investment  companies  and  held  by  the 
Accounts  to  support  iiuiividual  flexible 
premium  deferred  variable  annuity 
contracts  and  individual  flexible 
premium  variable  life  insurance  policies 
issued  by  Western  Reserve.  ^ 

APPUCANTS:  Western  Reserve  Life  * 
Assiirance  Co.  of  Ohio  ("Western 
Reserve"),  WRL  Series  Annuity  Account 
("Anmiity  Account")  and  WRL  Series 
Life  Account  ("Life  Account")  (the  Life 
Account  and  the  Annuity  Account 
together,  the  "Accounts"). 
FILING  DATES:  The  application  was  filed 
on  August  15, 1997,  and  an  amended 
and  restated  application  was  ffled  on 
October  22, 1997. 


HEARMO  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  in  person  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  15, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  die  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Thomas  E.  Pierpan, 
Esquire.  Western  Reserve  Life 
Assurance  Co.  Of  Ohio,  201  Highland 
Avenue,  Largo.  Florida  33770-2597. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Michael  Koffler,  Attorney,  or  Mark 
Amorosi,  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  Management),  at  (202)  942- 
0670. 

SUPPl£MBITARY  MFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SBCs  Public 
Reference  Branch.  450  Fifth  St,  N.W., 
Washington.  D.C  20549  (tel.  (202)  942- 
8090). 
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Applicants'  Repreeentatioiis 

1.  Western  Reserve,  a  stock  life 
insiuance  company,  is  principally 
engaged  in  the  business  of  writing  life 
insurance  policies  and  annuity  contracts 
and  is  authorized  to  do  business  in  the 
District  of  Columbia  and  all  states 
except  New  York.  Western  Reserve  is  a 
wholly-owned  subsidiary  of  First  AUSA 
Life  Insurance  Company  which  is  a 
wholly-owned  subsidiary  of  AEGON 
USA,  Inc..  which  in  turn  is  a  wholly- 
owned  indirect  subsidiary  of  AEGON 
nv,  a  Netherlands  corporation,  which  is 
a  publicly  traded  international 
insurance  group.  Western  Reserve  is  ihe 
sponsor  and  depositor  of  the  Accounts. 

2.  Western  Reserve  issues  individual 
flexible  premium  variable  life  insurance 
policies  and  individual  flexible 
premium  deferred  variable  annuity 
contracts  (collectively,  the  "Contracts") 
through  the  Life  Account  and  the 
Annuity  Account  respectively.  Each  of 
the  Accounts  is  a  separate  account  and 
is  registered  under  the  1940  Act  as  a 
unit  investment  trust  Interests  in  the 
Accounts  offered  through  the  Contracts 


have  been  registered  under  the 
Securities  Act  of  1933  ("1933  Act"). 
Each  Account  is  comprised  of  sub- 
accounts established  to  receive  and 
invest  net  purchase  payments  of  the 
Contracts.  Each  sub-account  invests 
exclusively  in  the  shares  of  a  specified 
portfolio  of  the  WRL  Series  Fund,  Inc. 
(the  "Fund")  and  supports  the 
Contracts. 

3.  The  Fimd  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company.  The  Fund  is  a 
series  investment  company  as  defined 
by  rule  18f-2  under  the  1940  Act  and  is 
currenUy  comprised  of  21  investment 
portfolios  (the  "Portfolios").  The  Fund 
issues  a  separate  series  of  shares  of  stock 
in  connection  with  each  Portfolio  and 
has  registered  these  shares  imder  the 
1933  Act  WRL  Divestment 
Management.  Inc.  ("WRL 
Management"),  a  direct  wholly-owned 
subsidiary  of  Western  Reserve,  is  the 
investment  adviser  to  the  Fimd. 

4.  Applicants  state  that  the  following 
Portfolios  of  the  Fund  have  not 
generated  substantial  Contract  owner 
interest  since  their  inception:  the  Short- 
to-intermediate  Government  Portfolio, 
the  C.A.S.E.  Quality  Growth  Portfolio, 
the  C.A.S.E.  Growth  ft  Income  Portfolio, 
the  Foreign  Sector  Portfolio  and  the  US 
Sector  Portfolio  (collectively,  the 
"Replaced  Portfolios").  In  addition,  the 
Replaced  Portfolios  are  each  relatively 
small  in  terms  of  assets  compared  to 
many  other  similar  investment 
portfolios  of  open-end  management 
investment  companies  available  as 
investment  vehicles  for  variable  annuity 
and  variable  life  insurance  products. 
Applicants  state  that,  as  a  result,  the 
annual  expense  ratios  of  the  Replaced 
Portfolios,  absent  any  expense 
reimbursement,  have  been  higher  than 
the  ratios  of  most  similar,  but  larger 
portfolios.  Moreover,  the  current 
expense  reimbursement  arrangements 
for  the  Replaced  Portfolios  are  voluntary 
and  there  is  no  assurance  these 
arrangements  will  continue  in  the 
future.  Applicants  also  state  that  the 
p«rformance  of  the  Replaced  Portfolios 
since  their  inception  has  been 
unremarkable  given  overall  market 
performance  during  the  relevant  time 
periods. 

5.  For  these  reasons.  Applicants 
propose  that  Western  Reserve  substitute 
shares  of  the  Bond  Portfolio  for  shares 
of  the  Short-to-Intermediate 
Government  Portfolio;  shares  of  the  U.S. 
Equity  Portfolio  for  shares  of  the  US 
Sector  Portfolio;  shares  of  the  Global 
Portfolio  for  shares  of  the  Foreign  Sector 
Portfolio;  shares  of  the  C.A.S.E.  Growth 
Portfolio  for  shares  of  the  C.A.S.E. 
Quality  Growth  Portfolio;  and  shares  of 
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the  C.A.S.E.  Growth  Portfolio  for  shares 
of  the  C.A.S.E.  Growth  ft  Income 
Portfolio. 

6.  Applicants  represent  that  the 
Portfolios  proposed  as  substitutes  for 
each  of  the  Replaced  Portfolios  (the 
"Substitute  Portfolios")  are  substantially 
larger  than  their  Replaced  Portfolio 
counterparts.  Applicants  also  represent 
that  each  Substitute  Portfolio  also  has 
lower  expense  ratios  and  (with  the 
exception  of  the  U.S.  Equity  Portfolio, 
which  does  not  yet  have  a  performance 
record  of  significant  duration)  has  either 
outperformed  or  performed  comparably, 
relative  to  the  corresponding  Replaced 
Portfolio. 

7.  Applicants  state  that,  by 
supplements  to  the  prospectuses  for  the 
Contracts  of  the  Accounts,  all  owners 
and  prospective  owners  of  the  Cotitracts 
were  notified  of  Western  Reserve's 
intention  to  take  the  necessary  actions 
to  substitute  the  Replaced  Portfolios 
with  the  Substitute  Portfolios.  The 
supplements  advised  owners  and 
prospective  owners  that  they  will  be 
unable  to  allocate  net  purchase 
pajrments  to,  or  transfer  cash  values  to, 
the  sub-accounts  of  the  Accoimts 
corresponding  to  each  of  the  Replaced 
Portfolios  after  Novembw  15. 1997.  The 
supplements  also  advised  owners  and 
prospective  owners  that  on  the  date  of 
the  proposed  substitutions,  the 
Substitute  Portfolios  will  replace  the 
Replaced  Portfolios  as  the  imdsrlying 
investments  for  such  sub-accounts.  The 
supplements  further  apprised  owners 
and  prospective  owners  that  from  the 
date  of  the  supplements  until  30  days 
after  the  date  of  the  proposed 
substitutions,  owners  will  be  permitted 
to  make  one  transfer  per  affected  sub- 
account of  all  the  cash  value  under  a 
Contract  invested  in  such  affected  sub- 
account to  other  available 
subaccoimt(s),  other  than  one  of  the 
other  affected  sub-accounts,  without 
that  transferfs)  counting  as  one  of  the  12 
transfers  permitted  in  a  Contract  year 
free  of  charge.  In  addition,  the 
supplements  informed  owners  and 
prospective  ovmers  that  Western 
Reserve  will  not  exercise  any  rights 
reserved  by  Western  Reserve  under  any 
of  the  Contracts  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitutions. 

8.  Applicants  state  that  at  least  60 
days  before  the  date  of  the  proposed 
substitutions,  affiected  owners  were 
provided  with  a  prospectus  for  the  Fund 
which  includes  complete  current 
informatfon  concerning  the  Substitute 
Portfolios. 

9.  Applicants  propose  to  have 
Western  Reserve  redeem  shares  of  each 
Replaced  Portfolio  in  cash  and  purchase 


with  the  proceeds  shares  of  the  relevant 
Substitute  Portfolio.  Applicants 
represent  that  redemption  requests  and 
purchase  orders  will  be  placed 
simultaneously  so  that  Contract  values 
will  remain  fully  invested  at  all  times. 

10.  Applicants  state  that  the  proposed 
substitutions  will  take  place  at  relative 
net  asset  value  with  no  change  in  the 
amount  of  any  Contract  owner's  cash 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  any  of 
the  Accounts.  Applicants  represent  that 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitutions  and  that  their  rights  and 
Western  Reserve's  obligations  under  the 
Contracts  will  not  be  altered  in  any  way. 
All  expenses  incurred  in  connection 
with  the  proposed  substitutions, 
including  legal,  accounting  and  other 
fees  and  expenses,  will  be  paid  by 
Western  Reserve.  In  addition, 
Applicants  represent  that  the  proposed 
sidMtitutions  will  not  impose  any  tax 
liability  on  Contract  owners.  The 
proposed  substitutions  will  not  cause 
the  Contract  fees  and  charges  currenUy 
paid  by  existing  Contract  owners  to  be 
greater  after  the  proposed  substitutions 
than  before  the  proposed  substitutions. 

11.  Within  5  days  after  the  proposed 
substitutions,  any  owners  who  were 
affected  by  a  substitution  will  be  sent  a 
written  notice  informing  them  that  the 
substitutions  were  carried  out  and  that 
they  may  make  one  transfer  of  all  cash 
value  under  a  Contract  invested  in  each 
of  the  affected  subaccounts  to  other 
subaccount(s)  until  30  days  after  the 
substitution  without  that  transfer 
counting  as  one  of  the  12  transfars 
permitted  in  a  Contract  year  free  of 
charge,  the  notice  will  also  reiterate  that 
Western  Reserve  will  not  exercise  any 
righU  reserved  by  Western  Reserve 
under  any  of  the  Contracts  to  impose 
additional  restrictions  on  transfers  imtil 
at  least  30  days  after  the  proposed 
substitutions. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  26(b)  of  the  1940  Act  approving 
the  substitutions  by  Western  Reserve  of 
(1)  shares  of  the  Bond  Portfolio  for 
shares  of  the  Short-to-Intermediate 
Government  Portfolio;  (2)  shares  of  the 
U.S.  Equity  Portfolio  for  shares  of  the 
US  Sector  Portfolio;  (3)  shares  of  the 
Global  Portfolio  for  shares  of  the  Foreign 
Sector  Portfolio;  (4)  shares  of  the 
C.A.S.E.  GroMrth  Portfolio  for  shares  of 
the  C.A.S.E.  Quality  Growth  Portfolio; 
and  (5)  shared  of  the  C.  A.S.E.  Growth 
Portfolio  for  shares  of  the  C.A.S.E. 
Growth  &  Income  Portfolio  held  by 
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corresponding  sub-accounts  of  the 
Accounts. 

2.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "[ilt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  seciuity  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
Section  26(b)  of  the  1940  Act  also 
provides  that  the  Commission  shall 
issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

3.  Applicants  assert  that  the  Contracts 
give  Western  Reserve  the  right,  subject 
to  Commission  approval,  to  substitute 
shares  of  another  open-end  management 
investment  company  for  shares  of  an 
open-end  management  investment 
company  held  by  a  sub-account  of  the 
relevant  Account.  Applicants  also  assert 
that  the  prospectuses  for  the  Contracts 
and  the  Accounts  contain  appropriate 
disclosure  of  this  right. 

4.  Applicants  contend  that  the 
Substitute  Portfolios  will  have  lower  or 
equal  future  expense  ratios  than  the  past 
expense  ratios  of  the  Replaced 
Portfolios.  Each  of  the  Substitute 
Portfolios  is  substantially  larger  than  the 
corresponding  Replaced  Portfolio  and 
each  Substitute  Portfolio  (except  the 
U.S.  Equity  Portfolio,  which 
commenced  operations  on  January  2, 
1997)  has  had  more  favorable  expense 
ratios  over  the  last  two  years  than  the 
corresponding  Replaced  Portfolio. 

5.  As  of  Novemoer  15, 1997.  the 
Replaced  Portfolios  will  no  longer  be 
available  for  new  investment,  and  most 
likely  will  experience  the  net 
redemption  of  their  shares  from  that 
date  forward.  Therefore,  Applicants 
assert  that  it  is  highly  likely  that  in  the 
near  future  each  Replaced  Portfolio's 
asset  base  will  decrease  and,  '     ' 
accordingly,  each  Replaced  Portfolio's 
BXpBtte  ratio  will  increase. 

6.  Applicants  state  that  each 
Substitute  Portfolio  has  performed 
Eavorably  over  the  past  two  years 
(except  the  U.S.  Equity  Portfolio,  which 
commenced  operations  on  January  2, 
1997),  and  since  its  inception  compared 
to  the  corresponding  Replaced  Portfolio. 
Applicants  therefore  anticipate  that  after 
the  proposed  substitutions,  the 
Substitute  Portfolios  will  provide 
Contract  owners  with  more  fovorable  or 
comparable  investment  results  than 
would  be  the  case  if  the  proposed 
substitutions  do  not  take  place. 

7.  Applicants  represent  that  each  of 
the  Substitute  Portfolios  is  a  suitable 


and  appropriate  investment  vehicle  for 
Contract  owners  and  that  each 
Substitute  Portfolio  has,  or  will  have, 
substantially  identical  or  similar 
investment  objectives  and  policies  to  its 
corresponding  Replaced  Portfolio. 

Conclusion 

Applicants  submit  that,  for  all  the 
reasons  summarized  above,  the 
proposed  substitutions  are  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai^garat  H.  McFariand. 
Deputy  Security. 
(FR  Doc,  97-31016  Filed  11-27-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  10-22896] 

Ainad  Capital  Corporation  (File  No. 
811-007)  and  Allied  Capital  Lending 
Corporation  (File  No.  811-2708);  Notice 
of  Proposed  Deregistration 

November  20.  1997. 

AOBtCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  proposed 

deregistration  under  section  8(f)  of  the 

Investment  Company  Act  of  1940  (the 

"Acf'). 

SUMMARY  OF  NOTICE:  The  SEC  proposes 
to  declare  by  order  on  its  own  motion 
that  the  registrations  of  Allied  Capital 
Corporation  ("Allied")  and  Allied 
Capital  Lending  Corporation  ("Allied 
Lending")  under  the  Act  have  ceased  to 
be  in  effect  as  of  Jime  28, 1991,  and 
November  12,  1993,  respectively,  the 
dates  that  each  elected  to  be  regulated 
as  a  business  development  company 
("BDC*). 

HEARING  OR  NOmCATION  OF  HEARINO:  An 
order  will  be  issued  unless  the  SEC 
orders  a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  the  relevant 
registrant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  December  15,  1997,  and  should 
be  accompanied  by  proof  of  service  on 
the  registrant,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 


hearing  may  request  notification  by 
Meriting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Allied  and  Allied  Lending:  1666  K 
Street,  N.W.,  9th  Floor,  Washington. 
D.C.  20006-2803. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572,  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0572,  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 

SUPPLEMENTARY  INFORMATION: 

Statement  of  Facts 

1.  Allied  and  Allied  Lending,  both 
Maryland  corporations  and  closed-end 
investment  companies  registered  under 
the  Act,  filed  Notifications  of 
Registration  under  the  Act  on 
September  29, 1959  and  November  23, 
1976,  respectively.  In  January  1960, 
Allied  began  a  public  offering.  Until 
November  23, 1993,  Allied  Lending  was 
a  wholly-owned  subsidiary  of  Allied. 
Allied  Lending  filed  a  registration 
statement  under  the  Act  and  the 
Securities  Act  of  1933  that  became 
effective  on  November  16, 1993.  Allied 
commenced  an  initial  public  offering  of 
its  shares  on  November  23,  1997. 

2.  Section  54(a)  of  the  Act  provides 
that  any  company  that  satisfies  the 
definition  of  a  BDC  imder  sections 
2(a)(48)  (A)  and  (B)  of  the  Act  may  elect 
to  be  subject  to  the  provisions  of 
sections  55  through  65  of  the  Act  and  be 
regulated  as  a  BDC  by  filing  with  the 
SEC  a  notification  of  the  election,  if  the 
company:  (i)  has  a  class  of  its  equity 
securities  registered  imder  section  12  of 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act");  or  (ii)  has  filed  a 
registration  statement  pursuant  to 
section  12  of  the  Exchange  Act  for  a 
class  of  its  equity  securities.  On  June  28, 
1991 ,  and  November  12, 1993,  Allied 
and  Allied  Lending,  respectively,  each 
elected  BDC  status  by  filing  a  Form  N- 
54A.  Allied  Lending  filed  a  registration 
statement  under  the  Exchange  Act  on 
November  12,  1993.  Allied  did  not  file 

a  registration  statement  under  the 
Exchange  Act  in  reliance  on  the 
exemption  provided  by  rule  12g-2 
under  the  Exchemge  Act. 

3.  Section  8(a)  of  the  Act,  which 
requires  registration  of  investment 
companies,  does  not  apply  to  BDCs. 
After  an  existing  registered  investment 
company  has  filed  an  election  to  be 
regulated  as  a  BCXZ,  the  SEC  on  its  own 
motion  will  declare  by  order  tinder 
section  8(f)  that  the  company's 
registration  under  the  Act  has  ceased  to 
be  in  effect.  The  order  will  be  effective 
retroactively,  as  of  the  date  the  SEC 
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received  the  company's  election.  See 
Investment  Company  Act  Release  No. 
11703  (March  26,  1981). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Msugarat  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-31018  Filed  11-2&-97;  8:45  am] 
HUJNQ  COOC  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PMesM  Na  34-39338;  File  No.  SR-CBOE- 
•7-43] 

SaH-Regulatory  Organizations;   • 
Chicago  Board  Options  Exchange, 
Inc.;  Ordar  Approving  Proposed  Rule 
Cluinga  Raiding  to  a  Reduction  in  the 
Value  of  the  Standard  &  Poor's  100 
Stock  Index  and  a  Corrasponding 
Incraaaa  in  the  Existing  Position  and 
Exarciaa  Limits  for  ttia  Option  Tradad 
on  ttia  Index 

November  19, 1997. 
I.  Introduction 

On  September  19, 1997,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Conmiission"),  pursuant  to  Section 
ig(b)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act "l^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
double  current  position  and  exercise 
limits  in  connection  with  a  reduction  by 
Standard  &  Poor's  ("S&P")  of  the  value 
of  its  S&P  100  Stock  Index  ("Index") 
option  ("OEX")  to  one-half  of  its  present 
value  by  doubling  the  divisor  used  in 
calculating  the  Index. 

The  proposed  rule  change  appeared  in 
the  Federal  R^pster  on  October  10, 
1997.3  No  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  CBOE's  proposal. 

n.  DescriptioB  of  the  Proposal 

In  March  1983,  the  CBOE  began 
trading  OEX  options,*  which  are 
American-style,  cash-settied  options  on 
the  Index.  The  Exchange  notes  that  the 
value  of  the  OEX  has  doubled  in  value 
since  mid- 1995,  such  that  the  value  of 
the  Index  stood  at  928.20  as  of  August 
7. 1997.  As  a  result  of  the  significant 
increase  in  the  value  of  the  underlying 
Index,  the  premium  for  OEX  options 


also  has  increased.  This  has  caused  OEX 
options  to  trade  at  a  level  that  may  be 
uncomfortably  high  for  retail  investors, 
a  large  and  important  part  of  the  market 
for  OEX  options. 

As  a  result,  pursuant  to  CBOE's 
request,  S&P  (the  reporting  authority 
and  sole  party  responsible  for 
maintaining  the  Index]  has  agreed  to  a 
"two-for-one  split"  of  the  Index.  The 
change,  which  will  be  implemented 
inunediately  following  the  November 
expiration,^  will  result  in  a  halving  of 
the  Index  level,  as  well  as  a  doubling  of 
the  number  of  OEX  contracts 
outstanding,  such  that  for  each  OEX 
contract  held,  the  holder  will  receive 
two  contracts  at  the  reduced  value,  with 
a  strike  price  of  one-half  of  the  original 
strike  price." 

In  addition  to  the  above,  the  CBOE 
proposes  to  double  the  position  limits 
applicable  to  the  OEX  from  25,000  to 
50,000  contracts.'  The  CBOE  also 
proposes  to  double  the  exercise  limits 
applicable  to  OEX  options  fixtm  15,000 
to  30,000  contracts.  The  Exchange 
believes  this  increase  in  the  position 
and  exercise  limits  is  justified  because 
the  reduction  in  the  divisor  would 
result  in  each  contract  overlying  only 
one-half  of  the  value  of  a  current  OEX 
contract.  Consequendy,  the  revised 
position  and  exercise  limits  would  be 
equivalent  to  the  current  levels  in  terms 
of  the  value  of  the  Index. 

The  CBOE  announced  the  effective 
date  of  the  change  by  way  of  an 
Exchange  circular  to  its  membership, 
which  also  described  the  changes  to  the 
strike  prices  and  the  position  and 
exercise  limits." 

The  Exchange  expects  the  proposed 
changes  to  attract  additional  customer 
business  in  OEX  in  those  series  in 


>  15  U.S.C.  78«(bKt). 
»17CFR240.19b-«. 

>  See  Securities  Exchange  Act  Release  No.  39192 
(October  3. 1^7)  62  FR  53040. 

*  See  Securities  Exchange  Act  Release  No.  19264 
(November  22. 1997)  47  FR  53981  (November  30. 
1982). 


'  The  ludex  is  scheduled  to  be  split  on  November 
24, 1997.  Telephone  conversation  between  Timothy 
Thompson,  Senior  Attorney,  CBOE,  and  Michael 
Walinskas,  Senior  Special  Counsel.  Division  of 
Market  Regulation,  Commission,  on  November  10, 
1997. 

'The  value  of  reduced-value  Long-Term 
Anticipation  Securities  ("LEAPS")  t>8sad  on  the 
Index  will  not  be  affected  by  the  proposed  change 
in  the  value  of  the  Index.  Therefore,  reduced  value 
OEX  LEAPS,  based  on  one-tenth  of  the  value  of  the 
Index,  will  be  based  on  one-fifth  of  the  value  of  the 
Index  after  the  value  of  the  Index  is  reduced  by  one- 
half.  See  Letter  from  Timothy  H.  Thompson,  Sisnior 
Attorney,  CBOE,  to  Michael  Walinskas,  Division  of 
Market  Regulation,  Commission,  dated  November 
11.1997. 

'The  Exchange  has  separately  requested  an 
increase  in  the  position  and  exercise  limits  for  OEX. 
See  Securities  Exchange  Act  Release  No.  38525 
(April  18.  1997)  62  FR  20046  (April  24. 1997) 
(noticing  SR-CBOE-97-ll). 

*In  this  regard,  the  Commission  notes  that  in  a 
circular  dated  November  13, 1997.  the  CBOE 
provided  notice  to  its  members  and  member 
organizations  of  the  SAP's  intent  to  reduce  the  value 
of  the  Index  by  one-half  and  of  the  CBOE's  intent 
to  double  the  position  and  exercise  limits  for  OEX. 


which  retail  customers  are  interested 
most  in  trading.  The  Exchange  believes 
the  proposed  change  will  permit  some 
retail  investors  to  trade  these  options 
who  otherwise  have  been  priced  out  of 
the  market  due  to  the  recent  market 
surge.  The  Exchange  further  believes 
that  OEX  options  provide  an  important 
opportimity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
associated  with  the  stocks  comprising 
this  broad-based,  widely  followed 
Index.  By  reducing  the  value  of  the 
Index,  investors  will  be  able  to  utilize 
this  trading  vehicle,  while  extending  a 
smaller  outlay  of  capital.  The  Exchaunge 
believes  that  this  should  attract 
additional  investors  and  create  a  more 
active  and  liquid  trading  environment 
The  Exchange  believes  that  reducing 
the  value  of  the  Index  does  not  raise 
manipulation  concerns  and  will  not 
cause  adverse  market  impact  because 
the  Exchange  will  continue  to  employ 
the  same  surveillance  procedures  and 
has  proposed  an  orderly  procedure  to 
achieve  the  Index  split,  including 
adequate  prior  notice  to  market 
participants. 

m.  Ditcuasion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements'of  Section  6(b)  of  the 
Act  *  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'"  Specifically, 
because  reducing  the  value  of  the  Index 
will  enhance  the  depth  and  liquidity  of 
the  market  for  both  members  and 
investors  in  general,  the  Commission 
believes  that  this  rule  change  is 
consistent  with  and  furthers  the 
objectives  of  Section  6fb)(5)  of  the  Act" 
in  that  it  would  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest. 

By  reducing  the  value  of  the  Index, 
the  Commission  believes  that  a  broader 
range  of  investors  will  be  provided  with- 
a  means  to  hedge  their  exposure  to  the 
market  risk  associated  with  the  stoclcs 
imderlying  the  Index.  Similarly,  the 
Commission  believes  that  reducing  the 
value  of  the  Index  may  attract  additional 
investors,  thus  creating  a  more  active 
and  liquid  trading  market  in  OEX. 

The  Commission  also  believes  that 
CBOE's  adjustments  to  its  position  and 
exercise  limits  are  appropriate  and 
consistent  with  the  Act.  In  particular, 


•15U.S.C78f(b). 

'"In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"  15  U.S.q.  78f(bX5). 
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the  Commission  believes  that  the 
position  and  exercise  limits  are 
reasonable  in  light  of  the  fact  that  the 
size  of  the  OEX  contract  will  be  halved. 
Doubling  the  position  and  exercise 
limits,  therefore,  will  permit  market 
participants  to  maintain,  after  the  split 
of  the  Index,  their  current  level  of 
investment  in  OEX  options. 

The  Commission  fiirther  believes  that 
doubling  the  Index's  divisor  will  not 
have  an  adverse  market  impact  or  make 
trading  in  OEX  options  susceptible  to 
manipulation.  After  the  split,  the  Index 
will  continue  to  be  comprised  of  the 
same  stocks  with  the  same  weightings 
and  will  be  calculated  in  the  same 
manner,  except  for  the  proposed  change 
in  the  divisor.  The  Commission  notes 
that  the  CBOE's  surveillance  procedures 
also  will  remain  the  same. 

Finally,  the  Commission  notes  that 
the  Exchange  provided  notice  of  the 
proposed  changes  to  the  Index  and  the 
OEX  contract  to  its  membership  through 
a  circular.* 2  The  Commission  believes 
that  the  CBOE  provided  adequate  notice 
to  market  participants  regarding  this 
change  to  the  Index  value  and  die  OEX 
contract  prior  to  its  impiementaticHi. 

IV.  Conclusian 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  CBOE's 
proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  {SR-CBOE-97- 
48)  is  approved. 

For  th«  Commission,  by  tfaa  INvition  of 
Market  Regulation,  pursuant  to  delisted 
authority.'* 

MafSarat  H.  McFarland. 

Daputy  Secntary. 

(FR  Doc.  97-31019  Filed  11-25-97;  8:45  am) 

■UMOOOM  wio-ai-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

No.  a4-an3T;  File  No.  8R-CHX- 


97-«| 

Solf-Rogulatory  Organizations;  Notlco 
of  FUing  and  Immadiata  Effactivanaas 
of  Propoaad  Rula  Clwiga  by  tha 
Chicago  Stock  Exchanga,  Incorporated 
Codifying  tha  Exchanga's  Claaring  tha 
Post  Policy 

hiovember  19, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


"  See  tupn  note  8. 

"15U.&C78i(bK2).       ■ 
»« t7  CFR  200.30-3(aXl2). 


("Act").'  notice  is  hereby  given  that  on 
October  23, 1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  as  described  in  Items  I,  II. 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commissior  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  nde  change 
from  interested  persons. 

I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Propoeed  Rule  Change 

The  Exchange  proposes  to  add 
interpretation  and  policy  .02  to  Rule  10 
of  Article  XX  relating  to  clearing  the 
post.  The  text  of  the  proposed  rule 
change  is  as  follows:  Additions  are 
italicized. 

Article  XX 

Rule  10.  Manner  of  Bidding  and 
Offiering. 

No  change  in  text 

•  •   •  Interpretations  and  Policies 

.02    Clearing  the  Post. 

Policy.  All  orders  received  by  floor 
broken  or  originated  by  market  makers 
on  the  floor  of  the  Exchange  must 
effectively  clear  the  post  before  the 
orders  may  be  routed  to  another  market, 
either  via  the  ITS  System  or  through  the 
use  of  alternative  means. 

Floor  brokers  who  receive  an  order  on 
the  floor  have  a  fiduciary  responsibility 
to  seek  a  best  price  executive  for  such 
order.  This  responsibility  includes 
clearing  of  the  Exchange's  post  prior  to 
routing  an  order  to  another  market  so 
that  other  buying  and  selling  interest  at 
the  post  can  be  checked  for  a  potential 
execution  that  may  be  as  good  as  or 
better  than  the  execution  available  in 
another  market. 

h4arket  makers  are  required  to  provide 
depth  and  liquidity  to  the  Exchange 
market,  among  other  things.  Exchange 
Rules  require  that  all  market  maker 
transactions  constitute  a  course  of 
dealings  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market.  In  so  doing,  market 
makers  must  adhere  to  traditional 
agency/auction  market  principles  on  the 
floor.  Transactions  by  Exchange  market 
makers  on  other  exchanges  which  fail  to 
clear  the  Exchange  post  do  not 
constitute  such  a  course  of  dealings. 

Notwithstanding  the  above,  it  is 
understood  that  on  occasion  a  customer 
will  insist  on  special  handling  for  a 
particular  order  that  would  preclude  it 
from  clearing  the  post  on  the  Exchange 


1 15  U.S.C  78ifliXl). 


floor.  For  example,  a  customer  might 
request  that  a  specific  order  be  given  a 
primary  market  execution.  These 
situations  must  be  documented  and 
reported  to  the  Exchange.  Customer 
directives  for  special  handling  of  all 
orders  in  a  particular  stock  or  all  stocks, 
however,  will  not  be  considered  as 
exceptions  to  the  clearing  the  post 
policy. 

All  executions  resulting  from  bids  and 
offers  reflected  on  Instinet  terminals 
resident  on  the  Exchange  floor 
constitute  "orders"  which  are 
"communicated"  to  the  Exchange  floor. 
Therefore,  all  orders  resulting  from 
interest  reflected  on  Instinet  terminals 
.  on  the  Exchange  floor  must  be  handled 
as  any  other  order  coauminicated  to  the 
floor.  All  such  orders  must  be  presented 
to  the  post  during  normal  trading  hours. 
All  trades  between  Instinet  and 
Exchange  floor  members  are  Exchange 
trades  and  must  be  executed  on  the 
Exchange. 

Method  of  Clearing  the  Pott.  The 
Exchange's  clearing  the  post  policy 
requires  the  floor  broker  or  market 
maker  to  be  physically  present  at  the 
post.  A  market  maker,  after  requesting 
the  specialist's  market  quote,  must  bid 
or  offer  the  price  and  size  of  his 
intended  interest  at  the  poet.  A  floor 
broker  must  clear  the  post  by  requesting 
a  mark^  quote  from  the  specialist.  If  the 
specialist  or  any  other  member  who  has 
the  post  indicates  an  interest  to  trade  at 
the  price  that  was  bid  or  offered  by  the 
market  maker  or  the  price  of  the  floor 
broker's  order  (even  though  that  order 
has  not  yet  been  bid  or  offered),  then  the 
trade  may  be  consummated  with  the 
specialist  (or  whomever  has  the  post)  in 
accordance  with  existing  Exchange 
priority,  parity  and  precedence  rules.  If 
the  specialist  (or  any  other  member  who 
has  the  post)  indicates  interest  to  trade 
at  that  price  but  the  member 
conununicating  the  intended  interest. 
iiKluding  Instinet  interest,  determines 
not  to  consummate  the  trade  with  the 
specialist  or  such  member,  then,  to 
preserve  the  Exchange's  existing 
priority,  parity  and  precedence  rules, 
the  trade  may  not  be  done  with  any 
other  Exchange  floor  member.  (See 
Article  XXX,  Rule  2.)  If  the  trade  is 
consummated  with  the  specialist  or 
other  member  who  has  the  post,  the 
specialist  (or  any  customer  represented 
by  the  specialist)  is  not  required  to  pay 
any  fees  to  the  broker  or  market  maker 
in  connection  with  the  execution  of  the 
order,  unless  such  fee  is  expressly 
authorized  by  an  Exchange  Rulg.  If  the 
specialist  does  not  indicate  an  interest 
to  trade,  then  the  trade  may  be 
consummated  with  another  Exchange 
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floor  member  on  the  Exchange  floor 
with  a  resultant  Exchange  print. 

Failure  to  clear  the  post  may  result  in 
a  "trade-through"  or  "trading  ahead"  of 
other  floor  interest.  In  addition,  failure 
to  properly  clear  the  post  may  result  in 
a  violation  of  the  Exchange's  Just  and 
Equitable  Trade  Principles  Rile  (Article 
VIII,  Rule  7)  and  a  market  maker  rule 
that  requires  all  market  maker 
transactions  to  constitute  a  course  of 
dealing  reasonably  calculated  to 
contribute  to  the  maintenance  of  a  fair 
and  orderly  market  (Article  XXXIV. 
Rule  1).  Failure  to  properly  clear  the 
post  may  also  subject  the  violator  to  a 
minor  rule  violation  under  the 
Exchange's  Minor  Rule  Violation  Plan. 

n.  Self-Kegulatory  Oi^ganization'e 
Statamaot  of  the  Pnrpoae  ai,  and 
Statutory  Baaia  fiar  the  PropiBaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  prbposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  oiganization  has 
prepared  sunmiaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-R/^uJatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  codify  the  Exchange's 
existing  clearing  the  post  policies  in  the 
CHX  Guide.  The  clearing  the  post  policy 
will  become  an  interpretation  and 
policy  of  CHX  Article  XX,  Rule  10.  The 
Exchange's  clearing  the  post  policies  are 
currently  contained  in  several  Notices  to 
Members  which  had  been  approved  by 
the  Commission.'  These  Notices  to 
Members,  and  their  corresponding 
Approval  Orders  explain  the  Exchange's 
clearing  the  post  requirements.  No 
substantive  change  is  being  made  to  the 
clearing  the  post  policy  at  this  time. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(S)  of  the 


Act  3  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comm«its  on  the 
proposed  rule  change. 


'Secudlie*  Exchai^  Act  ReloaM  No.  33806 
(March  23. 1M4)  S9  FR  15248  (Notice  of  Filing  and 
Immedieta  EOactiveneu  of  file  No.  SR-CHX-94- 
.03):  SacuhUs*  Exchange  Act  RalMie  No.  17766 
(May  8,  1981)  46  FR  25745  (Order  approving  SR- 
MSE-ei-3  and  SR-M6E-41-5);  and  Sacuritie* 
Exchange  Act  Releaae  No.  26638  (November  30, 
1990)  55  FR  49731  (Otdor  approving  SR-MSE-90- 
7). 


m.  Date  of  ECEBctivennas  of  the 
Proposed  Rule  Change  and  Timing  Cor 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  vhth  respect  to  the 
meaning,  adnunistration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  pursuant  to  Section 
19(b)(3)(A)  4  of  the  Act  and 
subparagraph  (e)  of  Rule  19b— 4  > 
thereimder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  ta  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  522.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fidh  Street.  N.W.. 
Washington.  O.C  20549.  (^pies  of  such 


'lSU.S.C78l(bXS). 

«lSU.S.C78a(b)(3KA). 

*t7CFR240.19b-t(e). 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-30 
and  should  be  submitted  by  December 
17. 1997. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority." 

Maigarat  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-31017  Filed  11-25-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  AdminlatFation 

[Doctot  No.  2808S] 

Airport  Privatization  Pilot  Program: 
Application  Prooaduraa 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  amendment  to  final 
application  procedures;  request  for 
comments. 

summary:  Section  149  of  the  Federal 
Aviation  Authorization  Act  of  1996 
establishes  an  airport  privatization  pilot 
program,  and  authorizes  the  Department 
of  Transportation  to  grant  exemptions 
from  certain  Federal  statutory  and 
regulatory  requirements  for  up  to  five 
airport  privatization  projects.  On 
September  16, 1997,  the  FAA  issued  a 
notice  of  final  pnx:edure8  for 
application  for  an  exemption  under  the 
program.  The  notice  included  a 
provision  that  air  carriers  that  sobmitted 
a  proposal  for  the  private  operation  of 
an  airport  but  were  unsuccessful  would 
not  be  ceimted  as  air  carriers  for  the 
purpose  of  the  requirement  that  certain 
aspects  of  the  privatization  application 
be  approved  by  65  percent  of  the  air 
carriers  at  the  airport.  In  this 
amendment  to  the  procedures,  the  FAA 
is  clarifying  that  the  provision  does  not 
apply  retroactively  to  requests  for 
proposals  issued  prior  to  the  issuance  of 
the  FAA  procedures  on  September  16, 
1997.  With  respect  to  future  requests  for 
proposals,  the  provision  is  suspended 
until  the  FAA  imdertakes  further  public 
process  on  this  aspect  of  the  procedures. 
A  separate  provision  of  the  procedures, 
which  states  that  an  air  carrier  that  is  a 
successful  bidder  on  a  privatization 
proposal  will  not  be  considered  an  air 
carrier  under  the  65  percent  rule,  is  not 
affected. 


•  17  CFR  200.3O-3(aMl2). 
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DATES:  This  policy  amendment  is 
effective  on  publication.  Comments  on 
the  issue  are  due  January  12,  1998. 
ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28895,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  28895." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28895."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter.  Comments  on  this  Notice 
may  be  examined  in  room  915G  on 
weekdays,  except  on  Federal  holidays, 
between  8:30  a.m.  and  5  p.m.. 
FOR  FUirmER  MFOraiATIOM  CONTACT: 
Benedict  D.  Castellano  Manager,  (202- 
267-8728)  or  Kevin  C.  Willis  (202-267- 
8741)  Airport  Safisty  and  Compliance 
Branch,  AAS-310,  Federal  Aviation 
Administration,  800  Independence  Ave. 
SW.,  Washington.  DC  20591. 

SUPPtEMBfTARY  MRMMATKM: 

Introdnction  and  Background 

This  notice  of  amendment  to 
application  procedures  to  be  used  by 
applicants  for  an  airport  privatiTation 
project  and  request  for  comments  is 
being  publishmi  pursuant  to  S 149  of  the 
Federal  Aviation  Administration 
Authorization  Act  of  1996.  Pub.  L.  No. 
104-264  (October  9,  1996)  (1996 
Reauthorization  Act),  which  adds  a  new 
§47134  to  Title  49  of  the  U.S.  Code. 
Section  47134  authorizes  the  Secretary 
of  Transportation,  and  through 
delegation,  the  FAA  Administrator,  to 
exempt  a  sponsor  of  a  public  use  airport 
that  has  received  Federal  assistance,        < 
from  certain  Federal  requirements  in 
connection  with  the  privatization  of  the 
airport  by  sale  or  lease  to  a  private 
party.  Specifically,  the  Administrator 
may  exempt  the  sponsor  from  all  or  part 
^die  requirements  to  use  airport 
/   revenues  for  airport-related  purposes,  to 
pay  back  a  portion  of  Federal  grants 
upon  the  sale  of  an  airport,  and  to  return 
airport  property  deeded  by  the  Federal 
Government  upon  transfer  of  the  airport. 
The  Administrator  is  also  authorized  to 
exempt  the  private  purchaser  or  lessee 
from  the  requirement  to  use  all  airport 
revenues  for  airport-related  purposes,  to 
the  extent  necessary  to  permit  the 
purchaser  or  lessee  to  earn 
compensation  from  the  operations  of  the 
airport. 

On  September  16,  1997,  the  FAA 
issued  a  notice  of  procedures  to  be  used 


in  applications  for  exemption  under  the 
Airport  Privatization  Pilot  Program  (62 
FR  48693).  The  FAA  has  identified  one 
issue  in  that  notice  that  requires 
clarification. 

Specifically,  49  U.S.C. 
§47134(b)(l)(i)(ii)  limits  the  exemption 
to  permit  the  use  of  funds  by  the  public 
airport  sponsor  for  non-airport 
purposes,  to  amounts  approved  by  65 
percent  of  the  air  carriers  serving  the 
airport  and  65  percent  of  the  air  carriers 
by  total  landed  weight  of  air  carriers 
firom  the  preceding  calendar  year.  The 
same  approval  is  required  for  Increases 
in  air  carrier  fees  that  exceed  the 
increase  in  the  Consumer  Price  Index.  In 
interpreting  this  requirement,  the  FAA 
stated  that  the  air  carriers  included  in 
the  calculation  of  the  65  percent  would 
not  include  otherwise  qualified  air 
carriers  that  submitted  proposals  or  that 
participate  in  consortia  that  submitted 
proposals  for  the  privatization  of  the 
subject  airport.  This  position  was  based 
on  the  consideration  that  the  vote  of 
such  a  carrier,  whcrther  or  not  it  is  the 
successful  proponent,  could  be  based  on 
its  interests  as  a  pro[>onent  rather  than 
its  interests  as  a  user  of  the  airport  and 
would  not  further  the  congressional 
objective  of  the  65  percent  approval 
requirement. 

On  September  17,  1997,  counsel  for 
several  Allegheny  Coimty  Airport  Part 
135  operators  filed  conunents  arguing 
that  the  FAA  had  exceeded  its  authority 
by  disqualifying  otherwise  qualified  air 
carriers  that  submitted  proposals  or  that 
participate  in  consortia  that  submitted 
proposals  for  the  privatization  of  the 
subject  airport  from  exercising  their 
voting  rights  expressly  granttffl  in  49 
U.S.C.  Section  47134.  The  comments 
requested  that  the  FAA  delete 
provisions  in  question. 

The  comments  argue  that  Congress 
did  not  intend  for  air  carriers  to  lose 
their  voting  rights  in  the  privatization 
process.  The  statute  provides  no  basis 
for  carrier  exclusion  or  limitation  other 
than  the  creation  of  the  two  classes, 
number  serving  the  airport  and 
percentage  of  landed  weight.  The 
comments  further  argue  that  the 
disqualification  provision  was  issued  in 
final  notice  without  an  opportunity  for 
public  comment  and  review.  As  a  result, 
this  provision  violates  the 
Administrative  Procedure  Act 
Additionally,  its  application, 
retroactively  is  unlawful  and  a  denial  of 
due  process.  In  the  case  of  Part  135 
operators  at  Allegheny  County  Airport, 
the  provision  would  exclude  many  of 
the  air  carriers  fit)m  exercising  their 
voting  rights  under  the  statute  because 
many  of  the  air  carriers  responded  to  the 
airport's  RFP  without  notice  that  doing 


so  would  jeoptudize  their  voting  rights 
under  the  statute. 

After  consideration  of  counsel's 
argimients,  the  FAA  has  decided  to 
amend  its  application  procedures  and 
suspend  the  effectiveness  of  one 
provision.  First,  air  carrier  exclusion 
from  the  65  percent  approval  rule  based 
upon  participation  as  a  bidder  in  the 
privatization  process  will  not  be  applied 
retroactively .^  i.e.,  to  a  solicitation  issued 
before  September  16. 1997,  the  date  of 
the  final  notice,  on  the  basis  that  this 
provision  was  not  proposed  for  public 
comment  and  review.  To  impose  it 
retroactively  on  carriers  that 
participated  in  a  bidding  process  prior 
to  publication  of  the  final  procedures 
would  inappropriately  exclude  them 
from  exercising  their  voting  rights 
without  the  benefit  of  notice  of  the 
adverse  consequences  of  their 
participation  as  a  bidder.  Second,  the 
FAA  suspends  indefinitely  the 
provision  in  Part  VI  Certification  of  Air 
Carrier  Approval  (62  FR  48707) 
excluding  otherwise  qualified  air 
carriers  who  submitted  unsuccessful 
proposals  as  a  private  operator  from 
participating  in  the  voting  process. 

This  provision  was  not  proposed  by 
the  FAA  and  was  not  suggested  in  the 
Federal  Ri^utar  comment  process. 
Moreover,  it  is  not  obvious  that  an 
unsuccessful  bidder  would  give  more 
weight  to  its  interests  as  an  unsuccessful 
bidder  than  its  interests  as  an  air  carrier 
in  deciding  how  to  cast  its  vote. 

In  contrast,  the  proposal  to  exclude 
successful  air  carrier  bidders  frtim 
participation  in  the  voting  process  was 
proposed  in  a  comment  in  the  Federal 
Ref^ster  process,  and  the  September  17 
comments  do  not  oppose  such  an 
exclusion.  Moreover,  the  potential 
conflict  of  interest  for  a  successful 
bidder  is  clear. 

The  FAA  is  suspending  the  provision, 
rather  than  deleting  it,  b^use  we 
believe  that  the  issue  deserves  further 
public  comment  before  a  final  decision 
is  made.  We  are  therefore,  providing  a 
45-day  comment  period  to  permit 
interested  persons  to  address 
specifically  the  issue  of  whether 
otherwise  qualified  air  carriers  should 
be  disqiialified  bom  participating  in  the 
statutory  voting  process  because  of  their 
participation  as  unsuccessful  bidders  in 
a  privatization  proposaL 

Pending  further  action,  the  FAA  will 
exclude  from  the  air  carrier  voting 
process  only  otherwise  qualified  air 
carriers  that  have  been  selected  as  the 
private  operator  (either  individually  or 
as  a  participant  in  a  consortium)  by  the 
public  agency. 
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Issued  in  Washington,  DC,  on  November 
20. 1997. 

Susan  L.  KnrUnd. 

Associate  Administrator  for  Airports. 

[FR  Doc.  97-31106  Filed  11-25-97:  8:45  am] 

BNJJNO  CODE  4»10-19-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

FITCA,  Inc.,  Special  Committee  186; 
Automatic  DcfMndent  Surveiilanc»— 
Broadcast  (AOS-B) 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463.  5  U.S.C.  Appendix  2).  notice  is 
hereby  given  for  Special  Conmiittee  186 
meeting  to  be  held  December  15-19. 
1997,  starting  at  9:00  a.m.  on  Monday. 
December  15.  The  meeting  will  be  held 
at  RTCA.  Inc..  1140  Connecticut 
Avenue.  N.W.,  Suite  1020,  Washington, 
D.C.  20036. 

The  agenda  will  include:  (1) 
Chairman's  Introductory  Remarks/ 
Review  of  Meeting  Agenda;  (2)  Review 
and  Approval  of  Minutes  of  the 
Previous  Meeting;  (3)  Response  to 
SICASP  Paper  Concerning  the  Use  of 
ADS-B  Information  for  Collision 
Avoidance;  (4)  Editorial  Committee 
Report;  (5)  Review  of  work 
accomplished  during  the  meeting  on 
September  29-October  2, 1997,  and 
continuation  of  the  ballot  review  and 
approval  of  the  ADS-B  MASPS  (Only 
written  conunents  will  be  considered); 
(6)  Other  Business;  (7)  Date  and  Place  of 
Next  Meeting.  (At  the  conclusion  of  the 
plenary  meeting,  the  1090  MHz  MOPS 
drafting  group  will  meet  for  the 
remainder  of  the  week.) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W..  Suite  1020,  Washington,  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-0434  (&x);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  November 
18, 1997. 

Janice  L.  Peleis. 

Designated  Official. 

[FR  Doc.  97-31076  Filed  11-25-97;  8:45  am] 

BHJJNO  CODE  tSSO-SO-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
(#98-04-C-00-MFR)  to  Impose  and 
Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Rogue  Valley 
Intemationai-Madford  Airport, 
Submitted  t>y  Jackson  County, 
Madford.  Oregon 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  Intemational- 
Medford  Airport  under  the  provisions  of 
49  U^.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

DATES:  Conunents  must  be  received  on 
or  before  December  26, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattie  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.  Suite  250; 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bern  E. 
Case,  A.A.E.,  Airport  Director,  at  the 
following  address:  3650  Biddle  Road. 
Medford,  OR  97504. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Rogue  Valley 
Intemational-Medford  Airport,  under 
section  158.23  of  part  158. 

R>R  FURTHER  INFORMATION  CONTACT: 
Ms.  Mary  E.  Vargas.  (425)  227-2660; 
SeatUe  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.  Suite  250; 
Renton,  WA  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#98-04-C- 
00-MFR)  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  Intemational- 
Medford  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  November  19, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  fit>m  a  PFC 
submitted  by  Jackson  County.  Rogue 
Valley  Intemational-Medford  Airport. 
Medford,  Oregon,  was  substantially 


complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
Febmary  17, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  March 
1.1998. 

Proposed  charge  expiration  date: 
March  1,  2001. 

Total  requested  for  use  approval: 
$1,540,000.00. 

Brief  description  of  proposed  profect: 
Security  fencing;  Master  plan  update/ 
terminal  area  study;  Jet  blast  fence;  GA 
parking  apron  immediately  NW  of  main 
terminal. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  Taxi/ 
Commercial  Operators  when  enplaning 
revenue  passengers  in  limited,  irr^ular, 
special  service  air  taxi/commercial 
operations  such  as  air  ambulance 
services,  student  instruction,  non-stop 
sightseeing  flights  that  begin  and  end  at 
the  airport  and  are  conducted  within  25 
mile  radius  of  the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600. 1601  Lind  Avenue 
S.W..  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Rogue 
Valley  Intemational-Medford  Airport 

Issued  in  Renton,  Washington,  on 
Novemlwr  19, 1997. 

George  K.  Saito, 

Acting  \4anager,  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  97-31077  FUed  11-25-97;  8:45  am] 
■HjjNO  oooe  4ti»-i»-a 


DEPARTMENT  OF  TRANSPORTATION 
li  Aviation  Administration 


Notice  of  Intent  To  Rule  on  Application 
(«98-01-C-00-SGU)  To  impose  a 
Passangar  Facility  Charge  (PFC)  and 
Use  the  Revenue  From  a  PFC  st  St 
George  Municipal  Airport,  SutMnitted 
by  the  City  of  St  George,  St  George, 
Utah 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  St.  George  Municipal  Airjkirt 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  December  26,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  Wiechmann,  Manager; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration: 
26805  E.  68th  Avenue,  Suite  224; 
Denver,  CO  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Larry 
Bulloch.  Public  Works  Director,  at  the 
following  address:  City  of  St.  George, 
175  E.  200  North.  St.  George,  Utah 
84770. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  St.  George 
Municipal  Airport,  under  section  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  Schaffer.  (303)  342-1258; 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration: 
26805  E.  68th  Avenue.  Suite  224; 
Denver,  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#98-01-C- 
00-SGU)  to  impose  and  use  PFC 
revenue  at  St.  George  Municipal 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  November  19,  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  St.  George,  St. 
George  Municipal  Airport,  SL  George, 
Utah,  was  substantially  complete  within 
the  requirements  of  section  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  17. 1998. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1.  1998. 

Proposed  charge  expiration  date: 
August  1,  2002. 

Total  requested  for  use  approval: 
$538,575.00. 

Brief  description  of  proposed  project: 
Additional  terminal  ramp  lighting; 


Acquisition  of  handicap  lift;  Terminal 
ramp,  midfleld  apron,  taxiway  and 
miscellaneous  pavement  rehabilitation; 
Asphalt  overlay  of  existing  runway  and 
replacement  of  pavement  markings; 
Terminal  parking  expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Unscheduled 
part  135  air  taxi  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600.  1601  Lind  Avenue 
S.W.,  Suite  540,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  St.  George 
Municipal  Airport. 

Issued  in  Renton,  Washington,  on 
November  19, 1997. 

George  IC  Saito, 

Acting  Manager.  Planning,  Progmmming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(PR  Doc.  97-31078  Filed  ll-25-«7:  8:45  am) 

BIUJNQ  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Doclcat  No.  MARAO-97-3140] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  January  26.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Lockland,  Chief,  Division  of 
Operations  Support,  Office  of  Ship 
Operations,  Maritime  Administration, 
MAR-613,  Room  2123.  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Telephone  (202)  366-5735  or  fax  (202) 
366-3954.  Copies  of  this  collection  can 
also  be  obtained  from  that  office. 

SUPPt^MBITARY  MFORMATXM: 

Title  of  Collection:  Position  Reporting 
System  for  Vessels. 


Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OAffl  Control  Number:  2133-0025. 

Form  Number:  CG-479&-A  (MA) 
(Rev.  8-88). 

Expiration  Date  of  Approval:  May  31, 
1998. 

Summary  of  Collection  of 
Information:  This  collection  is  used  to 
gather  information  regarding  the 
location  of  U.S.-flag  and  certain  other 
U.S.  citizen-owned  vessels  for  the 
ptirpose  of  Search  and  Rescue  in  the  ' 
saving  of  lives  at  sea;  and  for  the 
marshaling  of  ships  for  national  defense 
and  safety  purposes.  This  collection 
consists  of  vessels  that  transmit  their 
positions  electronically  via  radio 
message,  and  from  this,  location  data  is 
read  into  a  database  and  is  accessed 
only  by  the  U.S.  Coast  Guard  and 
MARAD  to  determine  the  location  of  a 
particular  ship. 

Need  and  Use  of  the  Information:  The 
collection  is  necessary  for  maintaining  a 
current  plot  of  U.S.-flag  and  U.S.-owned 
vessels  in  order  to  facilitate  immediate 
marshaling  of  ships  for  national  defense 
purposes,  and  for  the  purpose  of 
maintaining  a  current  plot  for  Search 
and  Rescue  purposes  for  safety  of  life  at 
sea. 

Description  of  Respondents:  U.S.-flag 
and  U.S.  citizen-owned  vessels  which 
are  required  to  respond  under  current 
statute  and  regulation. 

Annual  Responses:  20,800  responses. 

Annual  Burden:  3,328  hours. 

Comments:  Signed,  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk. 
U.S.  EXDT  Dockets.  Room  PL-401,  400 
Seventh  Street,  S.W..  Washington,  D.C. 
20590-0001. 

SpeciHcally,  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  function  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected. 

All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  10  a.m.  and  5  p.m.,  e.t. 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http:/dms.dot.gov. 

Dated:  November  20.  1997. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Richard. 
Secretary. 
|FR  Doc.  97-31093  Filed  11-25-97;  8:45  am] 

BIUJNQ  COOC  4«10-«1-|> 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-493  (Sut>-No.  3X)] ' 

Track  Tech,  Inc.— Abandonment 
Exemption— in  Eddy  County,  ND 

On  November  6, 1997,  Track  Tech, 
Inc.  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  line  of  railroad  located 
generally  between  Hamar.  ND  (milepost 
98.0),  and  Warwick,  ND  (milepost 
103.92),  a  distance  of  5.92  miles  in  Eddy 
County,  ND.  The  line  traverses  U.S. 
Postal  Service  ZIP  Codes  58380  and 
58381. 

The  line  does  not  contain  any 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  February  24, 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offier  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  US.C.  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  v«rill  be 
due  no  later  than  December  16, 1997. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-493 
(Sub-No.  3X)  and  must  be  sent  to:  (1) 
Surfece  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  T.  Scott  Bannister,  1300 


Des  Moines  Building,  405  Sixth  Avenue. 
Des  Moines,  LA  50309. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565^1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  November  18, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Venun  A.  Williams. 
Secretary. 

[FR  Doc.  97-30006  Filed  11-25-97;  8:45  am] 
■HJJNO  CODE  4t16-0»-P 


DEPARTMENT  OF  TRANSPORTATK>N 

Surface  Transportation  Board 
(STB  Dodwt  No.  AB-403  ^ub-Na  4X)]  • 

Track  Tech,  inc.— Abandonment 
Exemption— In  Ward  County,  ND 

On  November  6. 1997,  Track  Tech, 
Inc.  filed  with  the  Surfece 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  line  of  railroad  located 
generally  between  Minot.  ND  (milepost 
4.00),  and  Tatman,  ND  (milepost  16.70), 
a  distance  of  12.70  miles  in  Ward 
County,  ND.  The  line  traverses  U.S. 
Postal  Service  ZIP  Codes  58701  and 
58702. 

The  line  does  not  contain  any 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptiy  to  those  requesting  it.  The 


interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co.— 
Abandoiunent — Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  February  24, 
1998. 

Any  offier  of  financial  assistance 
under  49  CFR  1152.27(bK2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  U.S.C.  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  December  16, 1997.^ 
Each  trail  use  request  must  be 
accompanied  by  a  SI 50  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-493 
(Sub-No.  4X)  and  must  be  sent  to:  (1) 
Surfece  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  EX:  20423- 
0001;  and  (2)  T.  Scott  Baimister,  1300 
Des  Moines  Building,  405  Sixth  Avenue. 
Des  Moines,  lA  50309. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 


■  Petitioner  acquired  this  line  and  S  others  from 
Burlington  Northern  Railroad  Company  in 
November  1996.  Petitioner  is  also  seeking  to 
abandon,  or  will  seek  to  abandon,  the  other  lines 
via  exemption  in  STB  Docket  No.  AB-493  (Sub- 
Nos.  IX.  2X.  4X.  5X,  and  6X). 


<  Petitioner  acquired  this  line  and  S  others  from 
Burlington  Northern  Railroad  Company  in 
November  1996.  Petitioner  is  also  seeking  to 
abandon,  or  will  seek  to  abandon,  the  other  lines 
via  exemption  in  STB  Docket  No.  AB-t93  (Sub- 
No*.  IX,  2X.  3X.  5X,  and  6X). 


>T1ie  Minot  Park  District.  Minot,  ND.  hm 
requested  issuance  of  a  public  use  condition  and  a  ' 
notice  of  interim  trail  use,  it  has  also  submitted  a 
statement  of  willingness  to  assume  finamaal 
responsibility  for  the  right-of-way.  This  raqoast  will 
be  handled  in  a  subsequent  decision. 
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the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  November  18. 1997> 

By  the  Board.  David  M.  Konschnik. 

Director,  OfBce  of  Proceedings. 

VeraoB  A.  Willianie, 

Secretary. 

(FR  Doc.  97-30907  Filed  11-25-97;  8:45  am] 

BKUNQ  CODE  4»19-00-P 


OEPAFTTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  OockM  Mo.  AB-493  (Sub-No.  6X)r 

Track  Tech,  Inc.— Abandonment 
Exemptior>— 4n  Lubbock  County,  TX 

On  November  6,  1997,  Track  Tech, 
Inc.  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  line  of  railroad  located 
generally  between  milepost  351.15  and 
milepost  357.40.  a  distance  of  6.25  miles 
in  Lubbock  County.  TX.  The  line 
traverses  U.S.  Postal  Service  ZIP  Codes 
79403  and  79404. 

The  line  does  not  contain  any 
federally  granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  those  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  February  24, 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(fK25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  U.S.C.  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1 152.29  %vill  be 
due  no  later  than  December  16, 1997. 


'  Petitioner  acquirvd  this  line  and  5  others  from 
Burlington  Northern  Railroad  Company  in 
November  1996  Petitioner  is  also  seeking  to 
abandon,  or  will  seek  to  abandon,  the  ot^  lines 
via  exemption  in  STB  Docket  No.  AB-493  (Sub- 
Noe.  IX  2X.  3X,  4X,  and  5X). 


Each  trail  use  request  must  be 
accompanied  by  a  S150  filing  fee.  See  49 
CFR  10O2.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-493 
(Sub-No.  6X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  T.  Scott  Bannister,  1300 
Des  Moines  Building,  405  Sixth  Avenue, 
Des  Moines,  LA  50309. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  «md 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  p>ersons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  %vill  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  November  18. 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WilUanu. 
Secretojy. 

(FR  Doc.  97-30909  Filed  11-25-97;  8:45  am) 
HUJNQ  cooe  4eis-oo-p 


DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Transportation  Board 
[STB  Docfcst  No.  A&-33  (8ub-Na  115X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption— in 
Waukaaha  County,  Wl 

Union  Pacific  Railroad  Company  (UP) 
has  filed  a  notice  of  exemption  imder  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  of 
Service  and  Traq^age  Rights  to  abandon 
and  discontinue  service  over  a  1.40-miIe 
line  of  railroad  on  the  Waukesha 
Industrial  Lead  from  milepost  18.16  to 
the  end  of  UP's  line  at  milepost  19.56 
(Grand  Avenue),  near  Waukesha,  in 
Waukesha  County.  WI.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  53186,  53187  and  53188. 


UP  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (oc  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surfece  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  l>een 
decided  in  fevor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  December  26.  1997.  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  undor  49  CFR 
1152.29  must  be  filed  by  December  8, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  16, 
1997.  with:  Surfece  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  bis  sent  to  applicant's 
representative:  Joseph  D.  Anthofer. 
General  Attorney,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street. 
Room  830.  Omaha.  NE  68179. 

If  the  verified  notice  contains  blse  or 
misleading  information,  the  exemption 
is  void  ab  initio. 


*  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation}  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
ofService  Rail  Lines,  5  l.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  is  currently 
aa(  at  S900.  See  49  CFR  1002.2(f)(29). 
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UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  December  1, 1997.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500,  Surfece 
Transportation  Board,  Washington.  DC 
20423)  or  by  calling  SEA.  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  November  26, 1998,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Decided:  November  20, 1997. 

By  the  Board,  David  M.  Konschnilc, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary, 
[FR  Doc.  97-31089  Filed  11-25-97;  8:45  am) 

aaUNQ  COOE  4*1  fr-WM* 


DEPARTMENT  OF  THE  TREASURY 

Ofnca  of  the  Comptroller  of  the 
Currency 

Information  Collection;  Submlaalon  for 
0MB  Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency.  Treasury. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

StlMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 


hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  information 
collection  titled  (MA)-Real  Estate 
Lending  and  Appraisals — 12  CFR  34. 
DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC.  Comments  are 
due  on  or  before  December  26. 1997. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  the  OCC 
contact  listed.  Direct  all  written 
comments  to  the  Communications 
Division,  Attention:  1557-0190.  Third 
Floor,  Office  of  the  Comptroller  of  the 
Ciurency,  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  fecsimile 
transmission  to  (202)  874-5274.  or  by 
electronic  mail  to 
REGS.COMMENTS®OCC.TREAS.GOV. 

SUPPlfMENTARY  MFORMATION: 

OMB  Number:  1557-0190. 

Form  Number:  Not  applicable. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Title:  (MA)  Real  Estate  Lending  and 
Appraisals. 

Description:  The  collections  of 
information  contained  in  12  CFR  part  34 
are  as  follows: 

Subpart  C  establishes  real  estate 
appraisal  requirements  that  a  national 
bank  must  follow  for  all  federally- 
related  real  estate  transactions.  These 
appraisal  requirements  provide 
protections  for  the  bank,  further  public 
policy  interests,  and  were  issued 
pursuant  to  title  XI  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (12  U.S.C. 
3331  ef  seg.). 

Subpart  D  requires  that  a  national 
bank  adopt  and  maintain  written 
policies  for  real  estate  lending 
transactions.  These  requirements  ensure 
bank  safety  and  soundness  and  were 
issued  pursuant  to  section  304  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (12  U.S.C. 
1828(o)). 

Subpart  E  requires  that  a  national 
bank  file  an  application  to  extend  the 
five-year  holding  period  for  Other  Real 
Estate  Owned  (OREO)  and  file  notice 


when  it  makes  certain  expenditures  for 
OREO  development  or  improvetnent 
projects.  These  requirements  fiuther 
bank  safety  and  soundness  and  were 
issued  pursuant  to  12  U.S.C.  29. 

Respondents:  Businesses  or  other  for- 
profit;  individuals. 

Number  of  Respondents:  2,800. 
Total  Annual  Responses:  3,540. 
Frequency  of  Response:  Occasional. 
Estimated  Total  Annual  Burden: 
240,160. 

OCC  Contact:  Jessie  Gates,  (202)  874- 
5090,  Legislative  and  Regiilatory 
Activities  Division.  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street.  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt.  (202) 
395-7340.  Paperwork  Reduction  Project 
1557-0190.  Office  of  Management  and 
Budget,  Room  10226.  New  Executive 
Office  Building,  Washington,  DC  20503?' 

The  OOC  may  not  conduct  or  sponsor, 
and  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
revisions  to  the  following  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  OCC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
OCC's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biuxlen  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (e) 
estimates  of  capital  or  startup  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Date:  November  13. 1997. 
Karen  Sotomon, 

Director,  Legislative  Sr  Regulatory  Activities 
Division. 

(FR  Doc.  97-30976  Filed  11-2^-97;  8:45  am) 
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This  section  of  me  FEDERAL  REGISTER 
contains  editonai  conBctions  of  previoualy 
published  Presidentiai.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttw  Office  of  tfie  Federal 
Regnter.  Agerxry  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  tf>e  issue. 


DEPARTMENT  OF  JUSTICE 

Drug  EnforMiiMnt  Administration 
(Docint  No.  97-S] 

Mwtha  HwnandM,  HO.;  FtoprlmarKf 
and  Conttmiatlon  o«  Ragistrationa  wHti 
Raatrfction 

Correction 

In  notice  document  97-29972 
beginning  on  page  61145,  in  the  issue  of 


Friday,  November  14, 1997,  make  the 
following  corrections: 

1.  On  page  61146,  in  the  second 
coltmin,  in  the  first  complete  paragraph, 
in  the  last  line.  "January  1995."  should 
read  "January  1994." 

2.  On  page  61148,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
tenth  line  from  the  bottom,  "was  to 
due"  should  read  "was  not  due". 

BIUJNQCOM  18afr«t-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatMM  No.  94-38223;  m*  Na  SR-SCCP- 
•7-04] 

8alf-Rii^.Mrftory  Organizationa;  Stock 
Claarlng  Corporation  of  Philadalphia; 
Notica  of  Rling  of  Rropoaad  Rula 
Changa  Raiatlng  to  Raviaion  and 
UmKaHon  of  t^laarlng  Sarvicaa 

Correction 

In  notice  dociunent  97-27278 
beginning  on  page  53681,  in  the  issue  of 
Wednesday,  October  15, 1997,  make  the 
following  correction: 

On  page  53681.  in  the  third  coiunm, 
the  File  No.  should  be  as  set  forth  above. 

BNJJNQOODC  1Se»«1-D 


Wednesday 
November  26,  1997 


Part  II 


Department  of 
Education 


34  CFR  Part  97 

Protection  of  Human  Subjects;  Final  Ruie 
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DEPARTMENT  OF  EDUCATION 

34CFRPart97 
RIN  1880-^AA7S 

Protection  of  Human  Subjects 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
Department's  regulations  governing  the 
protection  of  human  research  subjects  to 
add  special  protections  for  children  who 
are  involved  as  subjects  of  research. 
These  amendments  to  the  Department's 
regulations  are  needed  to  secure 
additional  protections  for  children  who 
are  involved  as  subjects  of  research.  The 
regulations  will,  for  research  involving 
children  as  subjects,  remove  exemptions 
for  certain  kinds  of  research,  modify  the 
informed  consent  provisions,  and 
further  limit  the  risks  to  which  children 
may  be  made  vulnerable.  These 
amendments  will  make  the 
Department's  policy  regarding  the 
protection  of  children  as  research 
subjects  consistent  with  the  regulations 
of  the  Department  of  Health  and  Human 
Services  and  the  Federal  Policy  for  the 
Protection  of  Children  as  practiced  by 
other  research  agencies  of  the  Federal 
government. 

EFFECTIVE  DATE:  These  regulations  take 
effect  December  26, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
H.  Hannaman,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  5624,  Regional  Office 
Building  3,  Washington,  D.C.  20202- 
4651.  Telephone:  (202)  708-5207. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-677- 
8339,  between  8  a.m.  and  8  p.m.. 
Eastern  time.  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  p>aragraph. 
8UPP1.EMENTARY  INFORMATION:  The 
Secretary  adopts  for  the  Department  of 
Education  regulations  that  are  already  in 
effect  for  research  supported  or 
conducted  by  the  Department  of  Health 
and  Human  Services  (DHHS)f  Subpcut 
D— Additional  DHHS  Protections  for 
Children  Involved  as  Subjects  in 
Research  (Subpart  D).  These  regulations 
contain  provisions  specifically  designed 
to  protect  children  who  are  involved  in 
research  as  subjects.  Children  are 
involved  as  subjects  of  important 
research  that  will  benefft  the  Nation's 


children.  Balancing  the  importance  of 
this  research  with  the  needs  of  children, 
the  Secretary  is  adding  these  protections 
because  the  research  activities 
supported  by  the  Department  often 
include  children,  and  the  Department 
has  a  particular  interest  in  protecting 
the  welfare  of  children. 

The  Common  Rule,  in  which  the 
Department  of  Education  is  a 
participant,  currently  only  includes 
Subpart  A  of  the  DHHS  rule.  To  ensure 
that  the  protections  in  Subpart  D  apply 
to  research  subjects  who  are  childien, 
the  Secretary  adopts  Subpart  D, 
applying  it  to  research  programs  of  th6 
Department. 

On  May  22,  1997,  the  Secretary 
proposed  to  add  Subpart  D  through  a 
notice  of  proposed  rulemaking  (NPI^) 
published  in  the  Federal  Register  (62 
FR  28156-28159).  In  the  preamble  to 
that  NPRM,  the  Secretary  discussed  the 
current  govemment-widie  and 
Department  of  Education  policy,  the 
additional  protections  provided  by  these 
regulations,  the  additional  costs  and 
administrative  btutlens,  ahemative 
policy  mechanisms,  and  additional 
protections  for  children  as  education 
research  subjects  other  than  the 
protections  in  these  regulations. 

There  are  no  differences  between  the 
proposed  regulations  and  these  final 
regulations. 

Analysis  of  Public  Comment 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  three  parties 
submitted  comments  on  the  proposed 
regulations.  Two  commenters  were  from 
associations  representing  affected 
communities,  and  one  conunenter  was 
an  individual  at  an  institution  of  higher 
education.  Two  of  the  commenters 
expressed  support  for  the  protections 
and  the  consistency  of  these  protections 
with  policies  of  other  Federal  agencies. 
An  analysis  of  the  other  comments- 
follow. 

Conunent:  One  comments  expressed 
concern  over  whether  the  regulations 
were  sufficiently  clear  about  the  need  to 
provide  potential  research  subjects  wdth 
specific  information  about  their 
involvement  in  proposed  research 
activities. 

Discussion:  The  Secretary  agrees  that 
potential  research  subjects  must  have 
appropriate  information  about  a  specific 
research  activity  in  order  to  give 
informed  consent  to  participate.  Subpart 
A  of  the  existing  regulations  protecting 
human  research  subjects  requires,  as 
part  of  the  provisions  concenung 
informed  consent,  that  potential 
research  subjects  be  given  information 
including  the  purpose  of  the  particular 
research  activity,  the  specific 


procedures  to  be  followed,  and  the  risks 
and  benefits  to  the  subject.  Because 
existing  regulations  cover  this  subject. 
Subpart  D,  as  proposed  in  the  NPRM, 
has  not  been  changed. 

Changes:  None. 

Conunent:  One  conunenter 
reconunended  that  the  regulations 
include  guidance  stating  that  research 
project  descriptions  include  information 
about  what  safeguards  will  be  put  into 
place  in  order  to  respond  to  anticipated 
risks  that  actually  occiu. 

Discussion:  Information  about 
safeguards  for  anticipated  risks  in 
research  is  important  buth  for  the 
review  and  approval  of  research 
activities  and^or  the  informed  consent 
of  potential  research  subjects.  Subpart  A 
of  the  existing  regulations  for  the 
protection  of  human  research  subjects 
calls  for  information  about  available 
medical  treatment  in  cases  of  injury  as 
part  of  the  informed  consent  process  for 
research  involving  more  than  minimal 
risks.  This  information  should  be  made 
available  to  any  potential  human 
research  subject,  not  just  children  who 
are  potential  research  subjects.  Because 
existing  regulations  cover  this  subject, 
Subpart  D,  as  proposed  in  the  NPRM. 
has  not  been  changed. 

Changes:  None. 

Paperwork  Reduction  Act  of  1905 

These  final  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  additional 
information  collection  requirements. 


t  (^  Educational  Impact 

In  the  NPRM  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  bom  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  NPRM 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  dociunent  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
docnunent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://gcs.ed.gov/fBdreg.htm 
http://www.{>d.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
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which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
docujnent  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

List  of  Subjects  in  34  CFR  Part  97 

Human  subjects.  Reporting  and 
recordkeeping  requirements.  Research. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

Dated:  November  18, 1997. 
Richard  W.  Riley, 
Secretary  of  Education. 

The  Secretary  amends  Part  97  of  Tide 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  97— PROTECTION  OF  HUMAN 
SUBJECTS 

1.  The  authority  citation  for  Part  97  is 
revised  to  read  as  follows: 

Anthority:  S  U.S.C  301;  20  U.S.C  1221e- 
3,  3474c  42  U.S.C  300v-l(b). 

2.  Sections  97.101  through  97.124  are 
designated  as  Subpart  A — Federal 
Policy  for  the  Protection  of  Hiunan 
Subjects  (Basic  ED  Policy  for  Protection 
of  Human  Research  Subjects)  and 
Subparts  B  and  C  are  reserved. 

•        «        •        •        • 

3.  Sections  97.101,  97.102,  97.103, 
and  97.107  through  97.124  are  amended 
by  adding  authority  citations  to  read  as 
follows: 

(Authority:  5  U.S.C.  301;  20  U.S.C.  1221e-3, 
3474;  and  42  U.S.C.  300v-l{b)) 

4.  A  new  Subpart  D  containing 

§§  97.401  through  97.409  is  added  to 
read  as  follows: 

Subpart  D-Addmonal  ED  Protections  for 
Children  Who  are  SutHecta  in  nsseerch 

97.401  To  what  do  these  regulations  apply? 

97.402  Definitions. 

97.403  IRB  duties. 

97.404  Research  not  involving  greater  than 
minimal  rislL 

97.405  Research  involving  greater  than 
minimal  risk  but  presenting  the  prospect  of 
direct  benefit  to  the  individual  subjects. 

97.406  Research  involving  greater  than 
minimal  risk  and  no  prospect  of  direct 
benefit  to  individual  subjects,  but  likely  to 
jrield  generalizabie  knowledge  about  the 
subject's  disorder  or  condition. 

97.407  Research  not  otherwise  approvable 
which  presents  an  opportunity  to 


imderstand,  prevent,  or  alleviate  a  serious 
problem  affecting  the  health  or  welhre  of 
children. 

97.408  Requirements  for  permission  by 
parents  or  guardians  and  for  assent  by 
children. 

97.409  Wards. 

Subpart  D— Additional  ED  Protections 
for  Children  Who  Are  Subjects  in 
Research 

S97.401    To  what  do  ttiese  regulations 
■PP«yT 

(a)  This  subpart  applies  to  all  research 
involving  children  as  subjects 
conducted  or  supported  by  the 
Department  of  Education. 

(1)  This  subpart  applies  to  research 
conducted  by  Department  employees. 

(2)  This  subpart  applies  to  research 
conducted  or  supported  by  the 
Department  of  Education  outside  the 
United  States,  but  in  appropriate 
circiunstances  the  Secretary  may,  under 
S  97.101(i),  waive  the  applicability  of 
some  or  ail  of  the  requirements  of  the 
regulations  in  this  subpart  for  that 
research. 

(b)  Exemptions  in  §97. 101  (b)(1)  and 
(b)(3)  through  (b)(6)  are  applicable  to 
this  subpart.  The  exemption  in 

§  97.101(b)(2)  regarding  educational 
tests  is  also  applicable  to  this  subpart. 
The  exemption  in  §  g7.101(b)(2)  for 
research  involving  survey  or  interview 
procedures  or  observations  of  public 
behavior  does  not  apply  to  research 
covered  by  this  subpart,  except  for 
research  involving  observation  of  public 
behavior  when  the  investigator  or 
investigators  do  not  participate  in  the 
activities  being  observed. 

(c)  The  exceptions,  additions,  and 
provisions  for  waiver  as  they  appear  in 
§  97.101(c)  through  (i)  are  applicable  to 
this  subpart 

(Audiority:  5  U.S.C  301;  20  U.S.C  1221e-3, 
3474;  and  42  U.S.C  300v-l(b)). 

§97.402    Deflnltiona. 

The  definitions  in  §  97.102  apply  to 
this  subpart.  In  addition,  the  following 
definitions  also  apply  to  this  subpart: 

(a)  Children  are  persons  who  have  not 
attained  the  legal  age  for  consent  to 
treatments  or  procedures  involved  in 
the  research,  under  the  applicable  law 
of  the  jurisdiction  in  which  the  research 
will  be  conducted. 

(b)  Assent  means  a  child's  affirmative 
agreement  to  participate  in  research. 
Mere  fedlure  to  object  should  not,  absent 
affirmative  agreement,  be  construed  as 
assent. 

(c)  Permission  means  the  agreement  of 
parent(s)  or  guardian  to  the 
participation  of  their  child  or  ward  in 
research. 


(d)  Parent  means  a  child's  biological 
or  adoptive  parent. 

(e)  Guardian  means  an  individual 
who  is  authorized  under  applicable 
State  or  local  law  to  consent  on  behalf 
of  a  child  to  general  medical  care. 

(Authority:  5  U.S.C.  301;  20  U.S.C.  12210-3, 
3474;  and  42  U.S.C  300v-l(b)). 

{97.403    IRB  duties. 

In  addition  to  other  responsibilities 
assigned  to  IRBs  under  this  part,  each 
IRB  shall  review  research  covered  by 
this  subpart  and  approve  only  research 
that  satisfies  the  conditions  of  all 
applicable  sections  of  this  subpart 

(Authority:  5  U.S.C.  301;  20  U.S.C.  1221e-3, 
3474;  and  42  U.S.C.  300v-l(b)). 

197.404    Reeearch  not  involving  graeMr 
than  minimal  riak. 

ED  conducts  or  funds  research  in 
which  the  IRB  finds  that  no  greater  than 
mioimal  risk  to  children  is  presented, 
only  if  the  IRB  finds  that  adequate 
provisions  are  made  for  soliciting  the 
assent  of  the  children  and  the 
permission  of  their  parents  or  guardians, 
as  set  forth  in  §  97.408. 

(Authority:  5  U.S.C.  301;  20  U.S.C  1221e-3, 
3474;  and  42  U.S.C.  300v-l(b)) 


197.406    neseerch  Involving  greeUr  than 
minimal  rtafc  but  presenting  the  proepect  of 
direct  beneflt  to  tiw  individual  subjecta. 

ED  conducts  or  funds  resean^  in 
which  the  IRB  finds  that  more  than 
minimal  risk  to  children  is  presented  by 
an  intervention  or  procedure  that  holds 
out  the  prospect  of  direct  benefit  for  the 
individual  subject,  or  by  a  monitoring 
procedure  that  is  likely  to  contribute  to 
the  subject's  well-being,  only  if  the  IRB 
finds  that — 

(a)  The  risk  is  justified  by  the 
anticipated  benefit  to  the  subjects; 

(b)  The  relation  of  the  anticipated 
benefit  to  the  risk  is  at  least  as  favorable 
to  the  subjects  as  that  presented  by 
available  alternative  approaches;  and 

(c)  Adequate  provisions  are  made  for 
soliciting  the  assent  of  the  children  and 
permission  of  their  parents  or  guardians, 
as  set  forth  in  §97.408. 

(Authority:  5  U.S.C.  301;  20  U.S.C.  1221«-3. 
3474;  and  42  U.S.C  300v-l(b)) 


f  97.406    Reeeerch  involving  I 
minimal  risk  and  no  proepect  of  direct 
benefit  to  Individual  eubieda,  but  likely  to 
yield  generaiiiable  knowledge  about  the 
sulijecf  a  dieorder  or  condition. 

ED  conducts  or  funds  research  in 
which  the  IRB  finds  that  more  than 
minimal  risk  to  children  is  presented  by 
an  intervention  or  procedure  that  does 
not  hold  out  the  prospect  of  direct 
benefit  for  the  individual  subject,  or  by 
a  monitoring  procedure  which  is  not 
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likely  to  coDtribute  to  the  well-being  of 
the  subject,  only  if  the  IRB  finds  that — 

(a)  The  risk  represents  a  minor 
increase  over  minimal  risk; 

(b)  The  intervention  or  procedure 
presents  experiences  to  subjects  that  are 
reasonably  commensurate  with  those 
inherent- in  their  actual  or  expected 
medical,  dental,  psychological,  social, 
or  educational  situations; 

(c)  The  intervention  or  procediue  is 
likely  to  yield  generalizable  knowledge 
about  the  subjects'  disorder  or  condition 
that  is  of  vital  importance  for  the 
understanding  or  amelioration  of  the 
subjects'  disorder  or  condition;  and 

(d)  Adequate  provisions  are  made  for 
soliciting  assent  of  the  children  and 
permission  of  their  parents  or  guardians, 
as  set  forth  in  §  97.408. 

(Authority:  5  U.S.C.  301;  20  U.S.C  1221e-3, 
3474;  and  42  U.S.C  300v-l(b)) 


S  97.407    nee— rct<  not  ottwrwtsa 
approvable  which  praaents  an  opportunity 
to  understand,  prevent,  or  alleviate  a 
aarioua  proMem  affecting  ttie  health  or 
welfare  of  children. 

ED  conducts  or  funds  research  that 
the  IRB  does  not  believe  meets  the 
requirements  of  §  97.404,  §  97.405.  or 
§  97.406  only  if— 

(a)  The  IRB  finds  that  the  research 
presents  a  reasonable  opportunity  to 
further  the  understanding,  prevention, 
or  alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  and 

(b)  The  Secretary,  after  consultation 
with  a  panel  of  experts  in  pertinent 
disciplines  (for  example:  science, 
medicine,  education,  ethics,  law)  and 
following  opportunity  for  public  review 
and  comment,  has  dcrtermined  either 
that— 

(1)  The  research  in  fact  satisfies  the 
conditions  of  §  97.404,  §  97.405.  or 
§  97.406,  as  applicable:  or 

(2l(i)  The  research  presents  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children; 

(ii)  The  research  will  be  conducted  in 
accordance  with  sound  ethical 
principles;  and 

(iii)  Adequate  provisions  are  made  for 
soliciting  the  assent  of  children  and  the 
permission  of  their  parents  or  guardians, 
as  set  forth  in  §97.408. 

(Authority:  5  U.S.C.  301;  20  U.S.C.  1221e-3, 
3474:  and  42  U.S.C  300v-l(b)) 


f  97.406    Raqulreinent*  for  parmiasion  by 
parents  or  guardians  and  for  asaent  by 
chlMran. 

(a)  In  addition  to  the  determinations 
required  under  other  applicable  sections 
of  this  subpart,  the  IRB  shall  determine 
that  adequate  provisions  are  made  for 
soliciting  the  assent  of  the  children,  if 
in  the  judgment  of  the  IRB  the  children 
are  capable  of  providing  assent.  In 
determining  whether  children  are 
capable  of  assenting,  the  IRB  shall  take 
into  accoimt  the  ages,  maturity,  and 
psychological  state  of  the  children 
involved.  This  judgment  may  be  made 
for  all  children  to  be  involved  in 
research  under  a  particular  protocol,  or 
for  each  child,  as  the  IRB  deems 
appropriate.  If  the  IRB  determines  that 
the  capability  of  some  or  all  of  the 
children  is  so  limited  that  they  cannot 
reasonably  be  consulted  or  that  the 
intervention  or  procedure  involved  in 
the  research  holds  out  a  prospect  of 
direct  benefit  that  is  important  to  the 
health  or  well-being  of  the  children  and 
is  available  only  in  the  context  of  the 
research,  the  assent  of  the  children  is 
not  a  necessary  condition  for  proceeding 
with  the  research.  Even  if  the  IRB 
determines  that  the  subjects  are  capable 
of  assenting,  the  IRB  may  still  waive  the 
assent  requirement  under  circumstances 
in  which  consent  may  be  waived  in 
accord  with  §97.116. 

(b)  In  addition  to  the  determinations 
required  under  other  applicable  sections 
of  this  subpart,  the  IRB  shall  determine, 
in  accordance  with  and  to  the  extent 
that  consent  is  required  by  §97.116.  that 
adequate  provisions  are  made  for 
soliciting  the  permission  of  each  child's 
parent(s)  or  guardian(s).  If  parental 
permission  is  to  be  obtained,  the  IRB 
may  find  that  the  permission  of  one 
parent  is  sufficient  for  research  to  be 
conducted  under  §  97.404  or  §  97.405.  If 
research  is  covered  by  §§  97.406  and 
97.407  and  permission  is  to  be  obtained 
from  parents,  both  parents  must  give 
their  permission  unless  one  parent  is 
deceased,  unknown,  incompetent,  or 
not  reasonably  available,  or  if  only  one 
par«at  has  legal  responsibility  for  the 
care  and  ctistody  of  the  child. 

(c)  In  addition  to  the  provisions  for 
waiver  contained  in  §  97.116,  if  the  IRB 
determines  that  a  research  protocol  is 
designed  for  conditions  or  for  a  subject 
population  for  which  parental  or 
guardian  permission  is  not  a  reasonable 
requirement  to  protect  the  subjects  (for 
example,  neglected  or  abused  children). 


it  may  waive  the  consent  requirements 
in  subpart  A  of  this  part  and  paragraph 
(b)  of  this  section,  provided  an 
appropriate  mechanism  for  protecting 
the  children  who  will  participate  as 
subjects  in  the  research  is  substituted, 
and  provided  further  that  the  waiver  is 
not  inconsistent  with  Federal,  State,  or 
local  law.  The  choice  of  an  appropriate 
mechanism  depends  upon  the  nature 
and  purpose  of  the  activities  described 
in  the  protocol,  the  risk  and  anticipated 
benefit  to  the  research  subjects,  and 
their  age,  maturity,  status,  and 
condition. 

(d)  Permission  by  parents  or 
guardians  must  be  documented  in 
accordance  with  and  to  the  extent 
required  by  §97.117. 

(e)  If  the  IRB  determines  that  assent  is 
required,  it  shall  also  determine 
whether  and  how  assent  must  be 
dociunented. 

(Authority:  5  U.S.C.  301;  20  U.S.C  1221e-3, 
3474;  and  42  U.S.C.  300v-l(b)) 

§97.409    Wards. 

(a)  Children  who  are  wards  of  the 
State  or  any  other  agency,  institution,  or 
entity  may  be  included  in  research 
approved  under  §  97.406  or  §  97.407 
only  if  that  research  is — 

(1)  Related  to  their  status  as  wards;  or 

(2)  Conducted  in  schools,  camps, 
hospitals,  institutions,  or  similar  ' 
settings  in  which  the  majority  of 
children  involved  as  subjects  are  not 
wards. 

(b)  If  research  is  approved  under 
paragraph  (a)  of  this  section,  the  IRB 
shall  require  appointment  of  an 
advocate  for  each  child  who  is  a  ward, 
in  addition  to  any  other  individual 
acting  on  behalf  of  the  child  as  guardian 
or  in  loco  parentis.  One  individual  may 
serve  as  advocate  for  more  than  one 
child.  The  advocate  must  be  an 
individual  who  has  the  background  and 
experience  to  act  in,  and  agrees  to  act  in, 
the  best  interest  of  the  child  for  the 
duration  of  the  child's  participation  in 
the  research  and  who  is  not  associated 
in  any  way  (except  in  the  role  as 
advocate  or  member  of  the  IRB)  with  the 
research,  the  investigator  or 
investigators,  or  the  guardian 
organization. 

(Authority:  5  U.S.C  301:  20  U.S.C  1221e-3. 
3474:  and  42  U.S.C  300v-l(b)) 

(FR  Doc.  07-31020  Filed  11-25-97:  8:45  am] 
■auNO  cooc  4000-01-p 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Aimy 

Public  Notice  Concerning  Changes  to 
Nationwide  Permit  26 

AGBCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  for  public  comment 

SUMMARY:  In  response  to  a  court  order 
issued  on  October  27,  1997,  the  Corps 
is  requesting  comments  on  three 
changes  to  Nationwide  Permit  (NWP) 
26,  which  were  published  in  the 
Federal  Register  on  Friday,  December 
13.  1996  (61  FR  65874-65922).  The 
Corps  is  requesting  comments  on  the 
following  changes  to  NWP  26:  (1)  The 
expiration  of  NWP  26  on  E)ecember  13, 
1998;  (2)  the  prohibition  against  filling 
or  excavating  more  than  500  linear  feet 
of  stream  bed  imder  NWP  26;  and  (3) 
the  prohibition  against  using  other 
NWPs  with  NWP  26  to  authorize  the 
loss  of  more  than  3  acres  of  waters  of  the 
United  States.  The  Corps  is  not 
requesting  comments  on  any  other 
issues  related  to  the  recent  modification 
of  NWP  26  or  any  other  NWP.  Within 
90  days  of  the  close  of  the  comment 
period,  the  Corps  will  publish  its  final 
determination  on  these  issues  in  the 
Federal  Register. 

DATES:  Comments  must  be  received  by 
February  24, 1998. 
A0ORES8ES:  HQUSACE,CECW-OR, 
Washington.  DC.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Olson  or  Mr.  Sam  Collinson. 
CECW-OR,  at  (202)  761-0199. 

SUPPI^MENTARY  INFORMATION: 

Background 

In  the  June  17.  1996,  Federal  Re^bter, 
the  Corps  published  a  notice  requesting 
comments  on  the  issuance,  reissuance, 
and  modification  of  the  NWPs  and 
announced  a  public  hearing  to  invite  the 
public  to  provide  comments  on  the 
NWPs.  The  Corps  proposed  changes  to 
several  NWPs.  including  several 
changes  to  NWP  26.  In  the  June  17, 
1996,  Federal  Register  Notice,  the  Corps 
did  not  specifically  request  comments 
on  limiting  filling  or  excavation  of 
stream  beds  to  500  linear  feet  under 
NWP  26.  restricting  the  use  of  other 
NWPs  with  NWP  26  to  limit  impacts  to 
waters  of  the  United  States  to  3  acres  for 
a  single  and  complete  project,  or  issuing 
NWP  26  for  a  period  shorter  than  5 
years,  which  is  the  maTrimnnn  legal  limit 
for  any  NWP. 

In  response  to  the  June  17,  1996, 
Federal  Register  Notice,  the  Corps 
received  over  500  comments  concerning 


NWP  26.  Based  on  comments  from  the 
public  and  other  agencies,  as  well  as 
Corps  internal  review  of  the 
implementation  of  NWP  26  over  the 
past  five  years,  several  changes  were 
made  to  NWP  26  to  ensure  that  NWP 
would  comply  with  a  number  of  legal 
requirements.  These  changes  were 
published  in  the  Federal  Register  on 
December  13, 1996  (61  FR  65874- 
65922)  and  became  effective  on 
February  11, 1997.  On  March  6, 1997.  a 
lawsuit  was  filed  by  the  National 
Association  of  Home  Builders,  objecting 
to  three  of  these  changes.  These  three 
changes  are:  (1)  The  expiration  of  NWP 
26  on  December  13.  1998;  (2)  the 
prohibition  against  filling  or  excavating 
more  than  500  linear  feet  of  stream  bed 
imder  NWP  26;  and  (3)  the  prohibition 
against  using  other  NWPs  with  NWP  26 
to  authorize  the  loss  of  more  than  3 
acres  of  waters  of  the  United  States. 

The  Corps  believes  that  the^  changes 
we  made  to  NWP  26  were  promulgated 
in  full  compliance  with  all  legal 
requirements,  and  were  necessary  to 
ensure  compliance  with  the 
requirements  ^f  the  Clean  Water  Act. 
However,  in  view  of  the  public  interest 
in  the  three  changes  explained  below 
and  in  order  to  avoid  the  time  and 
expense  of  litigation,  the  corps 
volunteered  to  seek  comments  on  the 
three  changes  cited  above.  Accordingly, 
on  October  27.  1997,  a  court  order  was 
issued  remanding  the  action  to  the 
Corps  to  request  public  comments  on 
the  changes  to  NWP  26  cited  in  the 
previous  paragraph. 

The  puolic  is  invited  to  provide 
comments  on  these  three  changes  to 
NWP  26  within  90  days  of  the  date  of 
this  notice.  The  Corps  is  not  requesting 
comments  on  any  other  issues  related  to 
the  recent  modification  of  NWP  26. 
Within  90  days  of  the  close  of  the 
conunent  period,  the  Corps  will  publish 
its  decision  on  these  issues  in  the 
Federal  Register.  In  the  interim,  all  the 
terms  and  conditions  of  NWP  26  as 
published  in  the  December  13, 1996, 
Federal  Register,  including  the  three 
changes  that  are  the  subject  of  this 
notice,  will  remain  in  effect  pending  a 
Corps  decision.  The  following  is  a  brief 
discussion  of  the  three  changes  to  NWP 
26.  For  more  details,  see  the  Preamble 
to  the  December  13,  1996,  Federal 
Register  Notice,  (61  FR  65874-65922). 

(1)  Expiration  of  NWP  26  on  December 
13.  1998 

As  a  result  of  an  internal  evaluation 
of  NWP  26  and  consideration  of  all 
comments  received  in  response  to  the 
Jime  17,  1996.  Federal  Register  Notice, 
the  Corps  determined  that  modification 
of  NWP  26  was  necessary  and  that  it 


should  be  replaced  with  activity- 
specific  NWPs  to  ensure  that  no  more 
than  minimal  impacts  to  waters  of  the 
United  States,  both  individually  and 
cumulatively,  are  authorized.  Knowing 
that  it  will  take  up  to  two  years  to  issue 
replacement  NWPs,  the  Corps  reissued 
NWP  26  for  a  two  year  period,  which 
will  expire  on  December  13, 1998. 
Section  404(e)  of  the  Clean  Water  Act 
states  that  no  general  permit  can  be 
issued  for  a  period  of  more  than  five 
years,  thereby,  allowing  the  Corps  to 
issue  an  NWP  for  a  period  of  less  than 
five  years.  This  two  year  period  will 
allow  the  Corps  to  collect  detailed 
information  on  the  types  of  activities 
being  authorized  by  NWP  26,  the  nature 
and  extent  of  wetlands  and  other  waters 
being  affected  by  the  NWPs,  and 
potential  effects  of  the  NWPs  on  the 
Nation's  federally  listed  threatened  and 
endangered  species. 

In  the  December  13,  1996,  Federal 
Register  Notice,  the  Corps  requested 
comments  from  the  public  regarding 
specific  categories  of  activities  that 
should  be  considered  for  new  NWPs. 
Prior  to  the  expiration  of  NWP  26  on 
December  13, 1998,  the  Corps  will 
develop,  propose,  and  issue  activity- 
specific  replacement  NWPs,  with 
appropriate  limitations,  to  provide 
consistency  with  the  "minimal  adverse 
effects"  mandate  of  section  404(e).  The 
public  will  have  an  opportunity  to 
comment  formally  on  the  proposed 
replacement  permits  once  they  are 
officially  proposed  in  the  Federal 
Register.  We  anticipate  that  the  activity- 
specific  replacement  NWPs  will  be 
published  for  public  review  and 
comment  in  approximately  March  1998. 

(2)  Prohibition  Against  Filling  More 
Than  500  Linear  Feet  of  Stream  Bad 

In  response  to  the  Jime  17, 1996, 
Federal  Register  Notice,  a  few 
commenters  recommended  using  linear 
footage  to  quantify  stream  bed  impacts 
for  the  purpose  of  NWP  26,  instead  of 
acreage.  They  believed  that  using 
acreage  to  quantify  impacts  to  stream 
beds  is  inappropriate,  because  it  can 
allow  losses  of  long  segments  of 
streams.  For  example,  filling  a  5-foot 
wide  stream  bed  over  a  distance  of  ^/z 
mile  will  result  in  a  loss  of  0.30  acre  of 
stream  bed.  If  acreage  were  used  to 
quantify  the  stream  bed  impacts, 
notification  to  the  Corps  would  not  be 
required  and  the  work  could  result  in 
more  than  minimal  impacts  if  the 
stream  bed  provides  important 
functions,  such  as  spawning  habitat  for 
fish.  Limitations  of  200  to  500  linear  feet 
of  stream  bed  impacts  were 
recommended  by  commenters. 
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We  concurred  with  these  commenters 
and  placed  a  prohibition  in  NWP  26 
against  activities  direcUy  affecting  (i.e., 
filling  or  excavating)  more  than  500 
linear  feet  of  stream  bed.  Therefore, 
filling  or  excavating  mom  than  500 
linear  feet  of  stream  bed  was  not 
authorized  under  the  revisions  to  NWP 
26.  The  threshold  of  500  linear  feet  was 
chosen  to  maintain  consistency  within 
the  NWP  Program,  because  NWPs  12 
and  13  have  pre-construction 
notification  thresholds  of  500  linear 
feet.  We  believe  that  this  additional 
limitation  enhances  the  Corps  ability  to 
ensure  that  projects  with  more  than 
minimal  adverse  impacts  will  not  be 
authorized  imder  NWP  26. 

(3)  Use  of  NWP  26  With  Other  NWPs 
Cannot  Exceed  3  Acres  of  Impact 

Many  commenters  recommended  that 
the  use  of  multiple  NWPs  for  a  single 
and  complete  project  (a  practice  also 
referred  to  as  "stacking")  should  be 
eliminated  or  restricted  because  it 
would  allow  the  possibility  of  more 
than  minimal  adverse  effects  to  result 
under  the  NWP  Program. 

Under  certain  circumstances,  NWPs 
can  be  used  in  combination  and  result 
in  only  minimal  individual  and 
cumulative  adverse  environmental 
effects.  NWP  regulations  provide  for 


multiple  use'of  NWPs,  as  long  as  each 
NWP  is  used  only  once  for  a  single  and 
complete  project  and  the  combined 
adverse  effects  are  minimal.  However, 
the  use  of  more  than  one  NWP  for  a 
particular  project  could  potentially 
result  in  more  than  minimal  adverse 
effects.  Many  NWPs  are  usually  "stand 
alone"  project  authorizations.  Generally, 
only  seven  of  the  37  NWPs  are  used 
more  than  occasionally  with  certain 
other  NWPs  for  authorizing  projects. 
These  seven  NWPs  are  3. 12, 13, 18, 19, 
26,  and  33.  We  bllieve  that  of  those 
seven  NWPs,  those  with  the  potential  to 
have  more  than  minimal  impacts  when^ 
used  with  certain  other  NWPs,  are 
NWPs  18  and  26  in  combination  with 
each  other  and  with  NWPs  14  and  29. 
To  ensure  that  multiple  use  of  NWPs 
does  not  result  in  more  than  minimal 
adverse  effects,  the  Corps  has  added  a 
General  Condition  to  the  NWPs  and 
restricted  certain  combinations  of 
nationwide  permits.  General  Condition 
15  requires  permittees  to  submit  a  pre- 
construction  notification  to  the  District 
Engineer  when  any  NWP  12  through  40 
is  combined  with  any  other  NWP  12 
through  40,  as  part  of  a  single  and 
complete  project  NWP  14  was  modified 
so  that  it  cannot  be  combined  with  NWP 
18  or  NWP  26  for  the  purpose  of 


exceeding  the  limitations  of  any  of  these 
three  NWPs.  For  example,  NWPs  14  and 
26  cannot  be  combined  to  authorize  the 
loss  of  3  Vs  acres  of  waters  of  the  United 
States.  Furthermore,  NWP  18  cannot  be 
combined  with  NWP  26  to  increase  the 
thresholds  or  the  limitations  of  NWP  26. 
NWP  29  is  already  conditioned  so  that 
it  cannot  be  used  with  NWP  14.  NWP 
18,  or  NWP  26.  We  have  also  limited  the 
amoimt  of  authorized  impacts  when 
combining  any  NWP  with  NWP  29  or 
NWP  26.  If  another  NWP  is  used  with 
NWP  29  to  authorize  a  single  and 
complete  project,  the  total  acreage  of 
impacts  to  water  of  the  United  States 
cannot  exceed  0.5  acres.  Whenever  any 
other  NWP  is  used  in  conjunction  with 
NWP  26,  the  total  acreage  of  impacts  to 
waters  of  the  United  States,  for  all 
NWPs  combined,  cannot  exceed  3  acres. 
Likewise,  the  Corps  is  only  requesting 
comments  on  the  prohibition  against 
combining  other  N\^^s  with  NWP  26  to 
exceed  the  3-acre  limitation  of  I^WP  26. 

Dated:  November  13, 1997. 

CharlBS  M.  Hats, 

Chief,  Operations,  Construction,  and 
Readiness  Division,  Directorate  of  Civil 

Works. 

(FR  Doc.  97-30278  Filed  11-25-97;  8:45  am) 
BnXMG  COOE  371fr-a2-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  180 

[OPP-300S83;  FRL-67S&-3] 

Rm  2070-nAB78 

Cypermethiin;  Pesticide  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
pennanent  tolerances  for  residues  of 
cypermethiin  (±)alpha-cyano-(3- 
phenoxyphenyl)methyl(±)cis,trans- 
3(2,2-dichloroethyenyl)-2.2- 
dimethylcyclopropane  carboxylate  in  or 
on  the  commodities  brassica,  head  and 
stem  at  2.0  parts  per  million  (ppm); 
brassica,  leafy  at  14.0  ppm;  catUe,  fat  at 
0.05  ppm;  cattle,  meat  at  0.05  ppm; 
cattle,  meat  byproducts  (mbyp)  at  0.05 
ppm;  cottonseed  at  0.5  ppm;  goats,  fat 
at  0.05  ppm;  goats,  meat  at  0.05  ppm; 
goats,  mbyp  at  0.05  ppm;  hogs,  &t  at 
0.05  ppm;  hogs,  meat  at  0.05  ppm;  hogs, 
mbyp  at  0.05  ppm;  horses,  fat  at  0.05 
ppm;  horses,  meat  at  0.05  ppm;  horses, 
mbyp  at  0.05  ppm;  lettuce,  head  at  10.0 
ppm;  milk  at  0.05  ppm;  onions,  bulb  at 
0.10  ppm;  pecans  0.05  ppm;  sheep,  fat 
at  0.05;  sheep,  meat  at  0.05  ppm;  and 
sheep,  mbyp  at  0.05  ppm.  It  also 
removes  the  time  limitations  for 
tolerances  for  cypermethrin  on  the  same 
commodities  expires  on  November  15, 
1997.  FMC  Corporation  requested  these 
tolerances  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effactive 
November  26, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26, 1998. 
AOOftESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  OPP-300583, 
must  be  submitted  to:  Hearing  Qerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk,  identified 
by  the  docket  control  number,  OPP- 
300583.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 


Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Follow  the 
instructions  in  Unit  VI.  of  this  pretimble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  fftFORMATKM  CONTACT:  By 
mail:  George  T.  Larocca,  Product 
Manager  (PM-13),  Registration>Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  305-6100,  e-mail: 
larocca.george^pamail.epa.gov. 
SUPPLEMBfTARY  INFORMATION:  In  the 
Federal  Regiater  of  June  15,  1984  (49  FR 
24864),  EPA  established  time-limited 
tolerances  imder  section  408  and  409  of 
the  Federal  Food,  E>rug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346  a(d)  and 
348  for  residues  of  cypermethrin.  These 
tolerances  expire  on  November  15. 
1997.  On  September  15.  1997,  FMC 
Corporation  requested  that  the  time 
limitation  for  tolerances  established  for 
residues  of  the  insecticide  cypermethrin 
in  these  commodities  be  removed  based 
on  environmental  effects  data  that  they 
had  submitted  as  a  condition  of  the 
registration.  FMG  Corporation  also 
submitted  a  summary  of  its  petitions  as 
required  under  the  FFDCA,  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996  (Pub.  L  104-170). 

In  the  Federal  Kegiater  of  September 
25. 1997,  (62  FR  50337)  (FRL-5748-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a(e) 
announcing  the  filing  of  pesticide 
petitions  (PP  2F2623,  4F2986,  4F2986. 
3F2824,  7F3498,  4F3011,  and  4F4291) 
for  tolerances  by  the  FMC  Corporation^ 
1735  Market  St.  Philadelphia.  PA 
19103.  This  notice  included  a  summary 
of  the  petitions  prepared  by  tHie  FMC 
Corporation.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing.  The  petitions  requested  that  40 
CFR  180.418  be  amended  by  removing 
the  time  limitations  for  tolerances  of  the 
insecticide  cypermethrin  ((±)alpha- 
cyano-(3- 

phenoxyphenyl)methyl(±)cis,trantf- 
3(2,2-dichloroethyenyl)-2,2-  ' 
dimethylcyclopropane  carboxylate)  in 
or  on  the  commodities  brassica,  head 


and  stem  at  2.0  ppm;  brassica,  leafy  at 
14.0  ppm;  cattle,  fat  at  0.05  ppm;  cattle, 
meat  at  0.05  ppm;  cattle,  mbyp  at  0.05 
ppm;  cottonseed  at  0.5  ppm;  goats,  fat 
at  0.05  ppm;  goats,  meat  at  0.05  ppm; 
goats,  mbyp  at  0.05  ppm;  hogs,  fat  at 
0.05  ppm;  hogs,  meat  at  0.05  ppm;  hogs, 
mbyp  at  0.05  ppm;  horses,  fat  at  0.05 
ppm;  horses,  meat  at  0.05  ppm;  horses, 
mbyp  at  0.05  ppm;  lettuce,  bead  at  lO.Qi 
ppm;  milk  at  0.05  ppm;  onions,  bulb  at 
0.10  ppm;  pecans  0.05  ppm;  sheep,  fat 
at  0.05;  sheep,  meat  at  0.05  ppm;  and 
sheep,  mbyp  at  0.05  ppm.  Tolerances  for 
livestock  commodities  were 
inadvertently  not  listed  in  the  notice  of 
filing,  although  the  tolerance  petition, 
PP2F2623  previously  establishing  these 
tolerances  was  listed.  The  livestock 
commodity  tolerances  were  considered 
by  EPA  for  risk  assessment  purposes. 

The  basis  for  time-limited  tolerances 
that  expire  November  15, 1997,  was 
given  in  the  October  20. 1993,  Federal 
Remoter  (58  FR  54094).  These  time- 
limited  tolerances  were  predicated  on 
the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
due  to  lack  of  certain  ecological  and 
environmental  effects  data.  The 
rationale  for  using  time-limited 
tolerances  was  to  encourage  pesticide 
manufacturers  to  comply  with  the 
conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time- 
liinited  due  to  the  conditional  status  of 
a  product  registration  under  the  Federal 
Insecticide.  Fungicide.  Rodenticide  Act 
(FIFRA),  as  amended.  It  is  current  EPA 
policy  to  no  longer  establish  time 
limitations  on  tolerances  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  hiunan  dietary  risk.  The 
current  petition  actions  meet  that 
condition  and  thus  the  expiration  dates 
associated  with  specific  crop  tolerancea 
are  being  deleted. 

L  Risk  Aaaeaament  and  Statutory 
Findingi 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  of  the 
FFDCA  defines  "safe"  to  mean  that 
"there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposiues  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
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408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
devriopmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  efiiocts) 
and  doses  causing  no-observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  efiiBcts  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  bom  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infents  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  wreight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 


NOEL  frtim  the  appropriate  animal 
study.  Conunonly.  EPA  finds  MOEs 
lower  than  100  to  be  imacceptable.  This 
100-fbld  MOE  is  based  on  the  same 
rationale  as  the  100-fold  imcertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low-dose 
extrapolations  or  MCffi  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
efiiacts  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term."  "intermediate- 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  v^ch 
could  be  expressed  following  a  single- 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 


of  the  very  low  probability  of  this 
occiuring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infents  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  requires  that 
EPA  take  into  account  available  and 
reliable  information  concerning 
exposure  from  the  pesticide  residue  in 
the  food  in  question,  residues  in  other 
foods  for  which  there  are  tolerances. 
residues  in  ground  water  or  surfece 
water  that  is  consimied  as  drinking 
water,  and  other  non-occupational 
exposures  through  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses).  Dietary  exposure 
to  residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consiunption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "wont  case" 
estimate  since  it  is  based  on  the 
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assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poees  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EIPA  attempts  to  derive  a  more 
accurate  exposiue  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
andyor  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  %vhen  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  cypermethrin  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2)  of  the  FFDCA,  for  tolerances 
for  residues  of  cypermethrin  in  or  on  the 
commodities  brassica,  head  and  stem  at 
2.0  ppm;  brassica.  leafy  at  14.0  ppm; 
cattle,  fat  at  0.05  ppm;  cattle,  meat  at 
0.05  ppm;  cattle,  mbyp  at  0.05  ppm; 
cottonseed  at  0.5  ppm;  goats,  fat  at  0.05 
ppm;  goats,  meat  at  0.05  ppm:  goats, 
mbyp  at  0.05  ppm;  hogs,  fat  at  0.05 
ppm;  hogs,  meat  at  0.05  ppm;  hogs, 
mbyp  at  0.05  ppm;  horses,  fat  at  0.05 
ppm;  horses,  meat  at  0.05  ppm;  horses, 
mbyp  at  0.05  ppm;  lettuce,  head  at  10.0 
ppm;  milk  at  0.05  ppm;  onions,  bulb  at 
0.10  ppm:  pecans  0.05  ppm;  sheep,  fet 
at  0.05;  sheep,  meat  at  0.05  ppm;  and 
sheep,  mbyp  at  0.05  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cypermethrin  are 
discussed  in  this  unit. 

1.  Acute  toxicity.  The  required  battery 
of  acute  toxicity  studies  has  been 
submitted  and  found  adequate.  The 
findings  were  as  follows:  oral  toxicity, 
LDso  >  263  milligram/kilogram  (mg/kg); 
dermal  toxicity,  LDjo  >  2,460  mg/kg; 
inhalation  toxicity  ICx,  2.5  mg/liter  (L): 
primary  eye  irritation — ^Toxicity 


Category  III:  primary  dermal  irritation 
— Toxicity  Category  IV.  Cypermethrin  is 
considered  to  be  a  dermal  sensitizer. 

2.  Mutagenicity.  The  Agency  has 
reviewed  several  mutagenicity  studies. 
Types  include  an  Ames  mutagenicity 
assay;  a  dominant  lethal  study,  a  mouse 
lymphoma  mutagenicity  assay,  a 
Chinese  hamster  ovary/hypoxanthine 
quanine  phosphoribose  transferase 
(CHO/HGPRT)  assay,  and  a  bone 
marrow  cytogenic  study.  The  data  base 
for  mutagenicity  is  considered  to  be 
adequate.  Based  on  the  available 
mutagenicity  studies,  there  are  no 
concerns  for  mutagenicity  at  this  time. 

3.  Reproductive  and  developmental 
toxicity — i.  Developmental  toxicity 
study  in  the  rat.  Cypermethrin  was 
administered  by  gavage  to  rats  at  dose 
levels  of  0,  17.5,  35.  or  70  mg/kg/day  on 
days  6-15  of  gestation.  The  maternal 
lowest-observed  effect  level  (LOEL)  is 
35  mg/kg/day,  based  on  bodyweight 
The  maternal  NOEL  is  17.5  mg/kg/day. 
The  developmental  LOEL  was  >  70  mg/ 
kg/day.  The  developmental  NOEL  is  > 
70  mg/kg/day.  The  developmental 
toxicity  study  in  the  rat  was  classified 
acceptable. 

ii.  Developmental  toxicity  study  in  the 
raM>jt.  Cypermethrin  was  administered 
to  rabbits  by  gelatin  capsule  at  dose 
levels  of  0,  3,  10,  or  30  mg/kg/day  on 
days  6  to  18  inclusive  of  gestation. 
There  were  no  effects  on  the  does  of  any 
kind  reported.  The  maternal  LOEL  was 

>  30  mg/kg/day.  The  maternal  NOEL  is 

>  30  mg/kg/day.  There  were  no 
treatment  related  effects  on  either  the 
skeletal  or  visceral  structures  reported. 
The  developmental  LOEL  is  >  30  mg/kg/ 
day.  The  developmental  NOEL  was  >  30 
mg/kg/day.  The  developmental  toxicity 
study  in  the  rabbit  is  classified 
supplementary  and  does  not  satisfy  the 
guideline  requirement  for  a 
developmental  toxicity  study  in  the 
rabbit.  The  study  was  not  considered 
upgradeable  because  the  dose  levels 
selected  are  too  low. 

iii.  Developmental  toxicity  study  in 
the  rabbit.  Cypermethrin  was 
administered  to  20  New  Zealand  White 
rabbits  per  dose  group  by  gavage  at  dose 
levels  of  0, 100,  450,  or  700  mg/kg/day 
from  days  7  through  19  of  gestation.  The 
does  were  sacrificed  on  day  29  of 
gestation.  The  maternal  LOEL  was  450 
mg/kg/day.  based  on  bodyweight  gain. 
The  maternal  NOEL  was  100  mg/kg/day. 
There  were  no  indications  of 
developmental  toxicity.  The  NOEL  and 
LOEL  for  developmental  toxicity  was  > 
700  mg/kg/day.  This  study  in  the  rabbit 
was  classified  acceptable. 

iv.  Three-generation  reproduction 
study  in  rats.  Cypermethrin  was 
administered  to  rats  at  dose  levels  of  0, 


50, 150,  or  1,000/750  ppm  (reduced  to 
750  ppm  after  1 2  weeks  because  of 
severe  neurological  symptoms).  These 
dose  levels  correspond  to  2.5,  7.5,  or  50/ 
37.5  mg/kg/day.  Three  successive 
generations  were  produced,  each 
consisting  of  two  separate  breedings  to 
produce  six  sets  of  litters.  The  LOEL  is 
150  ppm  (7.5  mg/kg/day)  based  on 
consistent  decreased  bodyweight  gain  in 
both  sexes.  The  NOEL  was  50  ppm  (2.5 
mg/kg/day).  The  study  was  classified 
acceptable. 

4.  Sulxhronic  toxicity.  The  data  base 
for  subcnronic  toxicity  is  considered  to 
be  complete  except  for  a  series  82—4 
subchronic  inhalation  toxicity  study  of 
90-days  duration.  This  study  is  required 
if  inhalation  exposure  is  for  periods 
greater  than  21-days. 

i.  Subchronic  oral  study  in  the  rat. 
Cypermethrin  was  administered  to  rats 
at  dose  levels  of  0,  75,  150,  or  1,500 
ppm  (corresponding  to  0,  3.75,  7.5,  or  75 
mg/kg/day)  for  90  days.  The  LOEL  is 
1,500  ppm  (75  mg/kg/day)  based  on 
bodyweight.  The  NOEL  was  ISO  ppm 
(7.5  mg/kg/day).  This  study  did  not 
satisfy  the  guideline  requirement  for  a 
subchronic  oral  study  (82-1)  in  rats,  but 
did  not  require  upgrading  because  an 
acceptable  chronic  feeding  study  with 
rats  was  available. 

ii.  Subchronic  oral  study  in  the  dog. 
Cypermethrin  was  administered  to 
beagle  dogs  at  dose  levels  of  0.  5.  50. 
500.  or  1,500  ppm  (corresponding  to 
0.125, 1.25, 12.5,  and  37<5  mg/kg/day) 
for  13  %veeks.  The  NOEL  is  500  ppm 
(12.5  mg/kg/day).  This  subchronic 
toxicify  study  was  classified 
supplementary. 

lii.  21-Day  aennal  study  in  the  rabbit. 
Cjrpermethrin  was  applied  at  dose  levels 
of  control,  2,  20,  or  200  mg/kg/day 
applied  in  20%  weight/weight  (w/w) 
basis  PEG  300  with  daily  applications 
for  3  weeks  for  a  total  of  15  applications. 
The  LOEL  is  200  mg/kg/day  based  on 
liver  effecU.  The  NOEL  is  20  mg/kg/day. 
This  subchronic  dermal  toxicify  study 
was  classified  acceptable  and  satisfies 
the  guideline  requirement  for  a 
subchronic  dermal  study  (82-2)  in 
rabbit. 

iv.  21-Day  inhalation  study  in  the  rat. 
Cypermethrin  was  administered  to  rats 
by  nose  only  exposure  at  concentrations 
of  0,  0.01,  0.05,  or  0.25  mg/L  for  6  hours 
per  day,  5  days  per  week  for  a  total  of 
15  exposures.  The  LOEL  was  0.05  mg/ 
L  based  mainly  on  bodyweight  decrease. 
The  NOEL  was  0.01  mg/L.  This  study 
was  classified  acceptable. 

5.  Chronic  toxicity/carcinogenicity — i. 
Chronic  oral  study  in  the  dog. 
Cypermethrin  was  administmed  to 
beagle  dogs  at  dose  levels  of  0, 1 ,  5,  or 
15  mg/kg/day  for  52  weeks.  The  LOEL 
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was  5  mg/kg/day  based  on 
gastrointestinal  effects.  The  NOEL  is  1 
mg/kg/day.  This  chronic  toxicify  study 
was  classified  acceptable. 

ii.  Carcinogenicity  study  in  the  mouse. 
Cypermethrin  was  administered  to  mice 
at  dose  levels  of  control-1,  control-2, 
100,  400,  and  1,600  ppm  (corresponding 
to  0,  0, 14,  57,  or  229  mg/kg/day)  for  97 
weeks  for  males  and  101  weeks  for 
females.  The  LOEL  was  400  ppm  (57 
mg/kg/day)  based  on  liver  weight.  The 
NOEL  was  100  ppm  (14  mg/kg/day). 
This  study  was  determined  to  be 
positive  for  induction  of  benign 
alveologenic  neoplasms.  This 
carcinogenicify  study  was  classified 
acceptable  and  satisfies  the  guideline 
requirement  for  a  carcinogenicify  study 
(83-2)  in  mice. 

iii.  Chronic  feeding/oncogenicity 
study  in  the  rat.  Cypermethrin  was 
administered  to  rats  at  dose  levels  of 
control-1,  control-2,  20. 150.  or  1500 
ppm  (corresponding  to  0. 0. 1.  7.5,  or  75 
mg/kg/day)  for  2  years.  The  LOEL  is 
1,500  ppm  (75  mg/kg/day)  based  on 
bodywei^t  The  NOEL  was  150  ppm 
(7.5  mg/kg/day).  Cypermethrin  was  not 
considered  to  be  oncogenic  in  this 
study.  A  possible  association  with 
increased  testicular  interstitial  tumors 
was  not  considered  definite.  This 
chronic  toxicify/carcinogenicify  study 
was  classified  as  acceptable  and  satisfies 
the  guideline  requirement  for  a  chronic 
oral  feeding/carcinogenicify  study  (83- 
5)  in  rats. 

6.  Metabolism.  Studies  in  rats,  dogs, 
and  mice  are  available  to  support  the 
requirement  of  metabolism  in  mammals. 
Studies  show  that  cypermethrin  is 
readily  absorbed  from  the 
gastrointestinal  tract  and  extensively 
metabolized.  It  ismosUy  excreted  in  the 
urine.  Studies  submitted  to  the  Agency 
were  acceptable.  No  additional  data  are 
required. 

7.  Neurotoxicity.  Additional  data 
considered  by  the  Agency  included  an 
acute  delayed  type  neurotoxicify  in 
hens,  an  acute  neurotoxicify  screening 
study  in  rats  with  a  NOEL  of  30  mg/kg 
and  a  LOEL  of  100  mg/kg.  and  a 
subchronic  neurotoxicify  screening 
study  in  rats  with  a  NOLX  of  31  mg/kg/ 
day  and  a  LOEL  of  77  mg/kg/day. 
Additional  data  will  be  required  imder 
a  special  Data  Call-in  (DCI)  letter 
pvusuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking  EPA  has 
a  sufficient  toxicify  data  base  to  support 
these  tolerances  and  these  additional 
studies  are  not  expected  to  significantly 
change  its  risk  assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  To  assess  risk  from 
acute  dietary  exposure,  the  Agency  used 


a  NOEL  of  1.0  mg/kg/day  based  on 
increased  incidence  of  passage  of  liquid 
stools  at  5  mg/kg/day  and  above  starting 
the  first  weeks  of  dosing  in  a  the 
chronic-dog  study. 

2.  Short-  and  intermediate-term 
toxicity.To  assess  risk  from  (non-food) 
short-  and  intermediate-term  dermal 
exposure,  the  Agency  used  a  NOEL  of  5 
mg/kg/day  from  the  chronic-dog  study, 
incorporating  25%  dermal  absorption.  A 
dermal  absorption  rate  of  25%  was 
derived  based  on  the  weight-of-evidmce 
available  for  structurally  related 
pyrethroids.  For  exposure  via 
inhalation,  the  Agency  used  a  NOEL  of 
0.01  mg/L  from  the  21-day  inhalation 
study  in  rats. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  cypermethrin  at 
0.01  mg/kg/day.  This  RfD  is  based  on  a 
NOEL  of  1.0  mg/kg/day  from  the 
chronic-dog  study  with  an  uncertainfy 
fector  of  100. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24. 
1986  (51  FR  33992)  the  Carcinogenicify 
Peer  Review  Committee  (CPRC)  has 
classified  cypermethrin  as  a  Group  C 
chemical,  possible  hiunan  carcinogen, 
based  on  increased  incidence  of  lung 
adenomas  in  female  mice,  but  did  not 
reconunend  assignment  of  a  cancer 
potency  fector  (Q*l)  for  a  linear 
quantitative  cancer  risk  assessment, 
bistead,  the  CPRC  recommended  the 
Rfl}  approach.  Based  on  the  CPRC's 
recommendation  that  the  RfD  apfuoach 
be  used  to  assess  dietary  cancer  risk,  a 
quantitative  linear  dietary  cancer  risk 
assessment  was  not  performed.  Human 
health  risk  concerns  due  to  long-term 
consiunption  of  cypermethrin  residues 
are  adequately  addressed  by  the  dietary 
risk  evaluation  chronic  exposure 
analysis  using  the  RfD. 

C.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.418)  for  the  residues  of 
cypermethrin.  For  the  purposes  of 
dietary  risk  assessment,  residue  data 
generated  bom  residue  field  trials 
conducted  at  maximum  application 
rates  and  minimimi  preh^vest  intervals 
were  used.  To  assess  secondary 
exposure  from  edible  animal 
commodities,  animal  dietary  burdens 
were  calculated  using  mean  field  trial 
residue,  adjusted  for  percent  crop 
treated  and  applying  appropriate 
processing  fectors  for  all  feed  items. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  cypermethrin  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 


for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibilify  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1-day  or  single  exposure.  The  acute 
dietary  exposure  assessment  used 
Monte  Carlo  modeling  (in  accordance 
with  Tier  3  of  EPA  June  1996  "Acute 
Dietary  Exposure  Assessment"  guidance 
document)  incorporating  anticipated 
residues  and  percent  crop  treated 
refinement.  The  acute  exposure  via 
dietary  intake  for  the  U.S.  Population  is 
estimated  at  0.004438  mg/kg/day.  The 
acute  dietary  risk  estimated  by  as  MOB 
at  the  99.9th  percentile  for  the  U.S. 
population  is  225.  The  acute  dietary 
exposure  for  children  is  0.005465  mg/ 
kg/day  with  a  resulting  MOE  of  183. 
EPA  concludes  that  there  is  a  reasonable 
certainfy  of  no  harm  for  MOEs  of  100  or 
greater. 

ii.  Chronic  exposure  and  risk.  The 
chronic  dietary  exposxire  assessment 
incorporated  anticipated  residues, 
tolerance  values,  FDA  and  PDP 
monitoring  data,  and  percent  crop 
treated  information,  llie  RfD  used  was 
0.01  mg/kg/day.  For  the  U.S. 
population,  the  exposiue  was  estimated 
at  0.000025  mg/kg/day.  The  risk 
assessment  resulted  in  use  of  0.3%  of 
the  RfD.  For  children  0.000042  mg/kg/ 
day,  which  uses  0.4%  of  the  RfD. 

Section  408(b)(2)(E)  of  the  FFDCA 
authorizes  EPA  to  consider  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticides  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information. 
EPA  must  require  that  data  be  provided 
5  years  after  the  tolerance  is  established, 
modified,  or  left  in  effiect.  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Follov«ring  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  use  data  on  the  actual 
percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings: 

a.  That  the  data  used  are  reliable  and 
provide  a  valid  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  to  contain  residues. 

b.  That  the  exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation. 

c.  Where  data  on  regional  f>esticide 
use  and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population. 

m  addition,  the  Agency  must  provide 
for  periodic  evaluation  of  any  estimates 
used. 

The  percent  of  crop  treated  estimates 
for  cypermethrin  were  derived  from 
Federal  and  market  basket  survey  data. 
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EPA  considers  these  d«U  reliabl«.  A 
range  of  estimates  supplied  by  this  data 
.  and  upper  end  of  this  range  was  used 
for  the  exposure  assessment.  By  using 
this  upper  end  estimate  of  p>ercent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  uoderestimatad  for 
any  significant  subpopulation.  Further, 
regiooal  consumption  infomution  is 
taken  into  account  through  EPA's 
computer  based  model  for  evaluating 
exposure  of  significant  subpopulations 
including  several  regional  groups. 
Review  of  this  regional  data  allows  the 
Agency  to  be  reasonably  certain  that  so 
regional  pcpulatioo  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  To  meet  the 
requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  DaU  Call-in 
(DQ)  notice  pursuant  to  section  408(f) 
of  the  FFEXZA  requiring  submission  of 
data  on  anticipated  residues  in 
conjunction  with  approval  of  the 
registration  under  FIFRA. 

2.  From  dxinkiag  water.  Studies  show 
that  cypennethrin  is  immobile  in  soil 
and  does  not  leach  into  ground  water. 
Drinking  water  residue  levels  were 
estimated  using  the  PRZMl /EXAMS 
computer  models  in  1993  for 
coiriparative  ecological  risk  assessment. 

i.  Acute  exposure  and  risk.  For  the 
U.S.  population,  acute  exposure  is 
estimated  at  0.000126  mg/kg/day  (MOE 
=  7,965).  For  non-nursing  infants  <  1 
year  old,  exposure  is  estimated  at 
0.000242  mg/kg/day  {MOE  =  4,13«). 

iL  Chronic  exposure  and  risk.  For  the 
U.S.  population,  chronic  exposure  is 
estimated  at  0.000005  mg/kg/day,  or 
essentially  0%  of  the  RfD.  For  non- 
nursing  infants  <  1  year  old.  exposure 
is  estimated  at  0.000021  mg/kg/day,  or 
0.2%  of  the  RfD. 

3.  From  non-dietary  exposure,  i. 
C)rpennethrin  is  currently  registered  for 
use  on  lawns  and  carpets.  Non- 
occupational exposure  to  cypennethrin 
may  occur  As  a  result  of  inhalation  or 
contact  from  indoor  residential,  indoor 
commercial,  and  outdoor  residential 
uses.  Using  surrogate  data  and 
conservative  exposure  scenarios,  the 
Agency  has  estimated  combined 
inhalation,  dermal,  and  oral  non-dietary 
exposure. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  For  the  U.S. 
population,  exposure  is  estimated  at 
0.0000515  mg/kg'day.  For  in&nts  less 
than  1  year  old.  the  exposure  is 
estimated  at  0.00259  mg/kg/day. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  40«(b)(2)(D)(v}  of  the  FFDCA 
requires  tljat,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 


"available  information"  concerning  the 
cumulative  effects  of  a  particular 
ftesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
believes  that  "available  informatioa"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientific  policies  and 
owthodologies  for  understanding 
comaMMi  mechanisms  of  toxicity  and 
conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventiially  determining 
whether  a  pesticide  shaies  a  connon 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  aot  at  this  tine 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaaingfui  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  Ruther 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pifot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
detemining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  8i>ecific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Four  members  of  the  insecticide  class 
pyrethroids  produce  a  common 
metabolite  knovim  as  DCVA  (3-(2,2- 
dichloroethenyl )-  2 .2- 
dimethylcyclopropane  carboxylic  acid). 
These  insecticides  are  cyfluthrin, 
cypennethrin,  zeta-cypermethrin  and 
pennethrin.  Although  the  residues  of 
DCVA  can  be  estimated,  no  toxicology 
data  on  the  compound  per  se  are 
available  to  direcUy  conduct  a  hazard 
evaluation  and  thereby  establish  an 
appropriate  endpoint  for  use  in  a  joint 
risk  assessment.  To  date,  for  the  purpose 
of  assessing  the  risk  of  the  parent 
compound  the  toxicity  of  DCVA  has 
been  assumed  to  be  equivalent  to  the 
parent  compound.  However,  due  to  the 
difiierent  toxicological  profiles  of 
cyfluthrin,  cypennethrin,  pennethrin, 
and  zeta-cypermethrin,  EPA  does  not 
believe  that  it  would  be  appropriate  to 
ciunulate  DCVA  for  these  pesticides,  or 
EXIVA  residues  from  one  of  these 
pesticides  with  the  parent  of  another  of 
these  pesticides,  in  conducting  the  risk 
assessment  for  these  pesticides. 


Accordingly,  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  cypennethrin  has  a  conunon 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  cypennethrin  has  a 
common  machaaiam  of  toxicity  with 
other  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

The  Agency  has  detarmined  that  aa 
aggregate  systemic  oral  and  dermal 
exposure  risk  assessmest  is  not 
appropriate  due  to  difference  in  the 
toxicity  endpoints  observed  between  the 
oral  (neurotoxicity)  and  dermal 
(hepatotoxicity)  routes.  An  aggr^ate 
oral  and  inhalation  risk  assessment  is 
appropriate  due  to  the  similarity  of 
toxicity  ^neurotoxicity)  observed  in  rats 
via  thme  routes. 

1.  Acute  risk.  Aggregate  acute  risk 
represmits  the  siun  of  acute  food  and 
acute  drinking  water  expostire.  For 
cypennethrin,  the  aggregate  acute 
exposure  is  estimated  at  0.004564  mg/ 
kg/day,  with  a  resulting  MOE  of  219  for 
the  adult  U.S.  population. 

2.  Chronic  nsk.  Aggregate  chronic 
exposure  is  the  sum  of  obronic  exposure 
from  food  and  chronic  water.  Using  the 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  cypennethrin  from  food  and 
water  will  utilize  0.3%  of  the  RfD  for 
the  U.S.  population.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  cypermethrin  residues. 

3.  Short-  ana  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  backgroimd  exposure  level)  plus  short- 
term  and  intermediate-term  residential 
exposure.  For  cypermethiin«  exposure  is 
estimated  at  0.000082  mg/kg/day,  with 

a  resulting  MOE  of  61,000  for  the  U.S. 
population. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Cypermethrin  is  classified  as  a  weak 
Group  C  carcinogen  based  on  the 
increased  incidence  of  lung  adenomas 
in  female  mice.  An  RfD  approach  was 
recommended  for  human  risk 
assessment  purposes.  Therefore,  a 
quantitetive  dietary  cancer  risk 
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assessment  was  not  performed.  Dietary 
risk  concerns  due  to  long-term 
consumption  of  cypermethrin  are 
adequately  addressed  in  the  chronic 
exposure  analysis.  For  the  U.S. 
population,  less  than  1%  of  the  RfD  is 
occupied  by  aggregate  chronic  food  and 
water  exposure. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
in&nts  and  children  to  residues  of 
cypermethrin,  EPA  considered  date 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  three-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  or^nism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reprt>ductive  c^ability  of  mating 
animals  and  data  on  systemic  toxicity. 

Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  ad(iitional  10- 
fold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
date  base  unless  EPA  determines  that  a 
diffisrent  margin  of  safety  will  be  safe  for 
infants  and  children.  Margins  of  safety 
are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  MOE  analysis  or  through  using 
uncertainty  (safety]  fectors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
&ctor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  10-fold  MOE/uncertainty 
factor  when  EPA  has  a  complete  date 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  infants 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  there  was  no 
evidence  of  developmental  toxicity  at 
the  highest  dose  tested  (70  mg/kg/day  in 
rats  and  700  mg/kg/day  in  rabbits). 

iii.  Reproductive  toxicity  study.  An 
accepteble  three-generation 
reproduction  study  in  mts  has  been 
submitted.  O^pring  toxicity  was 
observed  only  at  the  highest  dietary 
level  tested,  (700/1,000  ppm;  50/37.5 
mg/kg/day),  while  toxicity  in  parental 


animals  was  observed  at  the  lovtrer 
treatment  levels.  The  parental  systemic 
NOEL  was  50  ppm  (2.5  mg/kg/day)  and 
the  parental  systemic  LOEL  was  150 
ppm  (7.5  mg/kg/day). 

iv.  Pre-  and  post-natal  sensitivity.  The 
developmental  and  reproductive 
toxicity  date  demonstrated  no 
indications  of  increased  pre-  and  post- 
natal sensitivity. 

v.  Based  on  the  above,  EPA  concludes 
that  reliable  date  support  the  use  of  the 
standard  100- fold  imcertainty  factor, 
and  that  an  additional  uncertainty  factor 
is  not  needed  to  protect  the  safety  of 
infants  and  chilcfren. 

2.  Acute  risk.  For  children  1  to  6  years 
old,  (most  highly  exposed  subgroup), 
the  aggregate  acute  exposure  is 
estimated  at  0.005572  mg/kg/day,  with 

a  resulting  MOE  of  179.  EPA  generally 
has  no  concern  for  MOEs  over  100. 

3.  Chronic  risk.  Using  conservative 
exposure  assumptions,  EPA  has 
concluded  that  aggregate  chronic 
exposure  to  cypermethrin  from  food  and 
water  is  estimated  at  0.000044  mg/kg/ 
day  for  children  1  to  6  years  old  (most 
highly  exposed  subgroup)  will  utilize 
0.4%  of  the  RfD. 

4.  Short-  or  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus  short- 
term  and  intermediate-term  residential 
expostire.  The  MOE  for  non-nursing 
infants  <  1  year  old  (most  highly 
exposed  subgroup)  is  estimated  at  1,900. 

Therefore,  it  may  be  concluded  that 
there  is  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to 
cypermethrin  residues, 

5.  Special  docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purposes  can  be  found  in  the  Special 
Docket  for  the  FQPA  under  the  title 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can'filso  be  found  in  the  Special 
Docket. 

G.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts  )  "may  have  an 
effiect  in  htmians  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effiect...."  The  Agency  is  currentiy 
woridng  with  interested  stakeliolders. 


including  other  government  agencies, 
public  interest  groups,  industry,  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implmnent 
the  program.  Congress  has  allowed  3 
years  bom  passage  of  FQPA  (August  3, 
1999)  to  implement  this  program.  At 
that  time,  Q'A  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disruption 
e^cts. 

m.  other  CoaaidenitioiH 

A.  Metabolism  in  Plants  and  Animals 

The  metebolism  of  cypermethrin  in 
plants  and  animals  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metebolism 
of  radiolabelled  cypermethrin  in  various 
crops  all  showing  similar  resulte.  The 
residue  of  concern  is  cypermethrin 
parent. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
Gas  Chromatography  with  Electron 
Capture  Detection  (GC/ECD)  is  available 
in  PAM  II  for  enforcement  of  the 
tolerances. 

C.  Magnitude  of  Residues 

Crop  field  trial  residue  date  and 
animal  feeding  date  from  studies 
conducted  at  the  maximum  label  rates 
for  brassica,  head  and  stem;  brassica, 
leafy;  cotton;  lettuce,  head;  onions,  bulb; 
and  pecans  show  that  the  established 
cypermethrin  tolerances  on  brassica, 
head  and  stem  at  2.0  ppm;  brassica, 
leafy  at  14.0  ppm;  caUle,  fet  at  0.05 
ppm,  cattie,  meat  at  0.05  ppm,  cattie,   - 
mbyp  at  0.05  ppm;  cottonseed  of  0.5 
ppm;  hogs,  fat  at  0.05  ppm,  bogs,  meat 
at  0.05  ppm,  hogs,  mbyp  at  0.05  ppm; 
horses,  fat  at  0.05  ppm,  horses,  meat  at 
0.05  ppm,  horses,  mbyp  at  0.05  ppm; 
lettuce,  head  at  10.0  ppm;  milk  at  0.05 
ppm;  onions,  bulb  at  0.10  ppm;  pecans 
0.05  ppm;  sheep,  &t  at  0.05  ppm,  sheep, 
meat  at  0.05  ppm;  and  sheep,  mbyp  at 
0.05  ppm  will  not  be  exceeded  when  the 
cypennethrin  products  labeled  for  these 
uses  are  used  as  directed. 

D.  International  Residue  Limits 

The  Codex  tolerances  for 
cypermethrin  are:  Brassica  vegetables,  1 
ppm;  lettuce,  2  ppm;  milk,  0.05  ppm; 
onions,  bulb,  0.1  ppm;  meat,  fet  basis, 
0.2  ppm;  mammalian  edible  mby,  0.05 
ppm.  Mexico  has  established  a  tolerance 
for  cottonseed  at  0.5  ppm.  There  are  no 
Canadian  tolerances  esteblished  for 
cypermethrin.  As  indicated  in  Unit  II.  of 
this  preamble,  there  are  differences 
between  the  FFDCA  section  408 
tolerances  and  the  Codex  Maximum 
Residue  Limite  (MRLs)  value  for  specific 
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comindities.  These  differences  could  be 
caused  by  differences  in  methods  to 
establish  tolerances,  calculation  of 
animal  feed  dietary  exposure,  and  as  a 
result  of  different  agricultural  practices. 
EPA  will  specifically  address  these 
differences  when  the  pesticides  are 
reregistered  and  the  tolerances  made 
permanent. 

IV.  Conclusion 

Therefore,  permanent  tolerances  are 
established  for  residues  of  cypermethrin 
in  or  on  the  commodities  brassica,  head 
and  stem  at  2.0  ppm;  brassica,  leafy  at 
14.0  ppm;  cattle,  fat  at  0.05  ppm;  cattle, 
meat  at  0.05  ppm;  cattle,  mbyp  at  0.05 
ppm;  cottons(Bed  at  0.5  ppm;  goats,  fat 
at  0.05  ppm;  goats,  meat  at  0.05  ppm; 
goats,  mbyp  at  0.05  ppm;  hogs,  fat  at 
0.05  ppm;  hogs,  meat  at  0.05  ppm;  hogs, 
mbyp  at  0.05  ppm;  horses,  fat  at  0.05 
ppm;  horses,  meat  at  0.05  ppm;  horses, 
mbyp  at  0.05  ppm;  lettuce,  bead  at  10.0 
ppm;  milk  at  0.05  ppm;  onions,  bxilh  at 
0.10  ppm;  pecans  0.05  ppm:  sheep,  fat 
at  0.05;  sheep,  meat  at  0.05  ppm;  and 
sheep,  mbyp  at  0.05  ppm. 

V.  Objections  and  Hearing  Requests 

New  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  of  the  FFDCA 
as  was  provided  in  the  old  section  408 
and  in  section  409  of  FFDCA.  However, 
the  period  for  filing  objections  is  60 
days,  rather  than  30  days.  EPA  currently 
has  procedural  regulations  which 
govern  the  submission  of  objections  and 
hearing  requests.  These  regulations  will 
require  some  modification  to  reflect  the 
new  law.  However,  until  those 
modifications  can  be  made.  EPA  will 
continue  to  use  those  procedural 
regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may.  by  January  26,  1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  Docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
groubds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 


siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
luicontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  wiU  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Submissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  OPP-300583  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaldng  record 
is  the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  docimient. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gDv. 

Electronic  objections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special, 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number.  QPP-300583.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  FMeral  Depository  Libraries. 


Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  4C8(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minorify  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  reqiure  OMB  review  in 
accordance  vnth  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  thisse  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  imder  FFDCA  section 
408(d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirement^  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950)  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vm.  Submission  to  Congress  and  the 
General  Accounting  OfiBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Elnforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  ] 


This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sul^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14, 1997. 

Junasjotm. 

Acting  Director.  Repstration  Division.  Office 
ofPetticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.418  is  revised  to  read 
as  follows: 

f  180.418    Cypermathrin  and  an  isomer 
lete  cypafnwtfytn;  tdefances  for  resMuaa. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the 
insecticide  cypermethrin  (±)alpha 
cyano-(3- 

phenoxyphenyl)methyl(±)cis,trans- 
3(2,2-dichlaroethenyl-2,2- 
dimethylcyclopropanecarboxylate  in  or 
on  the  following  commodities: 


Commodity 

Parts  per 
million 

Brassica,  head  and  stem 

2.0 

Brassica,  leafy  '. 

Cattte,  fat 

14.0 
005 

Cattle,  mbyp ^.....1. 

Cattle,  meat 

Cottonseed .._ 

Goats,  fat  ...... 

Goats,  mbyp  ;. _ 

Goats,  meat 

Hogs,  fat  

HoQS,  mt)VD „_ 

0.05 
0.05 
0.5 
0.05 
0.05 
0.05 
0.05 
005 

Hogs,  meat  .... 

Horses,  fat  ..„...i.„ 

Horses,  mbyp 

0.05 
0.05 
005 

Horses,  meat  

Lettuce,  head . 

l^im ___^ ............. 

Onions,  txjib .^ 

0.05 
10.0 
0.05 
0.10 

Pecans »_.... „. 

0.05 

Sheep,  fat  ..„.,„„ -,.._....... 

ShAAp,  mhyp  ,,,-,„,., „„Jj,,.,...... 

0.05 
0.05 
0.05 

(d)  Indirect  or  inadvertent  residues. 
(Reserved] 

(FR  Doc.  97-30947  Filed  11-2&-97:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 
[OPP-aoe677:  FRL-6754-Q 
RIN  2070-AB78 

Z«l»-Cypenn«thrin;  PMticid* 


(2)  [Reserved] 

(b)  Section  18  emergency  exemptions. 
(Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 


AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  zeta- 
cypermethrin  in  or  on  cabbage  at  2.0 
parts  per  million  (ppm);  cottonseed  at 
0.5  ppm;  lettuce,  head  at  10.0  ppm; 
onions,  bulb  at  0.10  ppm;  pecans  at  0.05 
ppm;  and  the  £at,  meat,  and  meat 
byproducts  (mbyp)  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.05  ppm.  It  also 
removes  time  limitations  for  tolerances 
for  residues  of  zeta-cypermethrin  on  the 
same  conunodities  that  expire  on 
November  15, 1997.  FMC  Corporation 
requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
November  26, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  January  26, 1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  niunber,  OPP-300577, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk,  identified 
by  the  docket  control  number,  OPP- 
300577,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132,  Crystal  Mall  «2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA. 


A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp* 
docketOepamail.epa.gov.  Follow  the 
instructions  in  Unit  VI.  of  this  preamble. 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  Beth  Edwards,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  «2. 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  (703)  305-5400,  e-mail: 
edwards.bethOepamail.epa.gov. 

SUPPLBIBfTARY  MFORMATKM:  On  June 
15, 1984,  EPA  established  time-limited 
tolerances  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(d)  and  348  for 
residues  of  cypermethrin  on  cottonseed; 
fat,  meat,  and  mbyp  of  catUe,  goats, 
hogs,  horses,  poultiy,  and  sheep;  and 
milk  (49  FR  24864).  As  additional  crop 
tolerances  were  established,  they  were 
also  made  time-limited.  These 
tolerances  expire  on  November  15, 
1997.  FMC  Corporation,  on  September 
15, 1997,  requested  that  the  time 
limitation  for  tolerances  established  for 
residues  of  the  insecticide  zeta- 
cypermethrin  in  these  commodities  be 
removed  based  on  environmental  effects 
data  that  they  had  submitted  as  a 
condition  of  the  registration.  FMC 
Corporation  also  submitted  a  summary 
of  its  petition  as  required  under  the 
FFDCA,  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996 
(Pub.  L  104-170). 

In  the  Federal  Register  of  September 
25, 1997,  (62  FR  50337)  (FRL-5748-2), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a(e) 
announcing  the  filing  of  pesticide 
petitions  (PP  2F2623,  4F2986,  3F2824. 
7F3498,  and  4F3011)  for  tolerances  by 
FMC  Corporation.  1735  Market  St., 
Philadelphia,  PA  19103.  This  notice 
included  a  summary  of  the  petition 
prepared  by  FMC  Corporation,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.418  be  amended  by  removing  the 
time  limitation  for  tolerances  for 
residues  of  the  insecticide  and 
pyrethroid,  zeta-cypermethrin  in  or  on 
cabbage  at  2.0  ppm;  cottonseed  at  0.5 
ppm;  lettuce,  head  at  10.0  ppm;  onions, 
bulb  at  0.10  ppm;  and  pecans  at  0.05 
ppm.  Animal  commodities  were  not 
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included  in  the  notice  of  filing  but  are 
being  included  in  this  final  rule. 
The  basis  for  the  time- limited 
tolerances,  that  expire  November  IS, 
1997,  was  given  in  the  October  20, 1993, 
Federal  Register  (58  PR  54094).  These 
time-limited  tolerances  were  predicated 
on  the  expiration  of  pesticide  product 
registrations  that  were  made  conditional 
due  to  lack  of  certain  ecological  and 
environmental  effects  data.  The 
ladonale  for  using  time- limited 
tolerances  was  to  encourage  pesticide 
manufacturers  to  comply  with  the 
conditions  of  registration  in  a  timely 
manner.  There  is  no  regulatory 
requirement  to  make  tolerances  time-  . 
limited  due  to  the  conditional  status  of 
a  product  registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  fFIFRA),  as  amended.  It  is  current 
EPA  policy  to  no  longer  establish  time 
limitations  on  tolerance(s)  with 
expiration  dates  if  none  of  the 
conditions  of  registration  have  any 
bearing  on  human  dietary  risk.  The 
oirrent  petition  action  meets  that 
condition  and  thus  the  expiration  dates 
•Mociated  with  specific  crop  tolerances 
are  being  deleted. 

I.  Risk  Assessment  and  Statutory 
Findings 

New  section  408(b)(2)(AHi)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  of  the 
FFDCA  defines  "safe"  to  mean  that 
"there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  mil  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  efEeicts, 
developmental  toxicity,  toxicity  to  the 


nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposiue  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no-observed  efiiects 
(the  "no-observed  effisct  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effiects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RiD  is  a  level  at  or  below  which 
daily  aggregate  expostue  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  fector 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infents  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infents  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposiue  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
fector. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structiue 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low-dose 


extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  natiire  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicolc^cal 
effects  of  a  pesticide  can  vary  with 
different  exposure  diuations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate- 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition. 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single- 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Shori-term  nsk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposing  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occiuring  in  most  cases,  and  because  the 
other  conservative  assiunptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure. 
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and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adeqtiate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  frt)m 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposiue.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  requires  that 
EPA  take  into  account  available  and 
reliable  information  concerning 
exposure  from  the  pesticide  residue  in 
the  food  in  question,  residues  in  other 
foods  for  which  there  are  tolerances, 
residues  in  groimd  water  or  surfece 
water  that  is  consumed  as  drinking 
water,  and  other  non-occupational 
exposiues  through  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses).  Dietary  exposure 
to  residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infents  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptioiu  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 


n.  Aggregate  Risk  Aaaessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFIXZA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action,  EPA  has  sufficient  data  to  assess 
the  hazards  of  zeta-cypermethrin  and  to 
make  a  determination  on  aggregate 
exposure,  consistent  with  section 
408(b)(2)  of  the  FFDCA.  for  residues  of 
zeta-cypermethrin  in  or  on  cabbage  at 
2.0  ppm;  cottonseed  at  0.5  ppm;  lettuce, 
head  at  10.0  ppm;  onions,  bulb  at  0.10 
ppm;  pecans  at  0.05  ppm;  and  the  fet, 
meat,  and  mbyp  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.05  ppm.  EPA's 
assessment  of  the  dietary  exposiues  and 
risks  associated  with  establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  zeta- 
cypermethrin  are  discussed  in  this  unit. 

1.  Acute  toxicity  studies  with 
technical  zeta-cypermethrin:  oral  LDjo 
in  the  rat  is  134.4  milligram  (mg)/ 
kilogram  (kg)  for  males  and  86.0  mg/kg 
for  females — Toxicity  Category  IL 

2.  Acute  toxicity  studies  with 
cypermethrin  bridged  to  zeta- 
cypermethrin:  dermal  LDso  >  2460  mg/ 
kg  in  rabbits  and  LDjo  >  4920  in  rats — 
Toxicity  Category  ID;  inhalation  (LCso 
2.5  mg/liter  (L)  for  females  and  >  2.5 
mg/L  in  males — Toxicity  Categ(»y  HI; 
primary  eye  irritation —  not  irritating — 
Toxicity  Category  IV;  primary  dermal 
irritation,  primary  irritation  score  (PIS) 
0.71  —Toxicity  Category  IV;  dermal 
sensitization — moderate  sensitizer  in 
two  studies,  negative  in  other  studies; 
delayed  type  neurotoxicity  in  hens — no 
evidence  of  delayed  type  neurotoxicity 
in  hens  at  dose  levels  of  0,  2,500,  5,000, 
or  10,000  mg/kg;  neurotoxicity  screen  in 
rats — NOEL  and  lowest-observed  effect 
level  (LOEL)  established  as  <  20  mg/ 

kg — at  20  mg/kg  decreased  motor 
activity  and  gait  abnormalities. 

3.  In  a  90-day  feeding  study,  rats  were 
dosed  at  0. 10,  50,  150.  250,  500,  or  900 
ppm  (0.  0.6.  2.7.  8.4. 13.8.  28.2,  or  55.7 
mg/kg/day  for  males  and  0,  0.6,  3.3,  9.6, 
16.3,  32.2,  or  65.2  mg/kg/day  for 
females).  The  NOEL  is  250  ppm  (13.9 
mg/kg/day)  and  the  LOEL  is  500  ppm 
(28.2  mg/kg/day)  based  on  decreases  in 


bodyweight  and  bodyweight  gains  and 
food  consumption  at  28.2  mgAg/day 
and  above  and  deaths;  clinic^  signs  of 
neurotoxicity;  decreases  in  erythrocyte 
and  leukocyte  counts,  hemoglobin,  and 
hematocrit,  and  increases  in  blood  urea 
nitrogen  (BUN)  at  55.7  mg/kg/day. 

4.  The  21-day  dermal,  subchronic  oral 
study  in  the  dog  and  the  21 -day 
inhalation  studies  are  bridged  from 
cypermethrin. 

In  a  subchronic  toxicity  study,  dogs 
were  dosed  at  0,  5,  50,  500,  or  1,500 
ppm  (corresponding  to  0, 125, 1.25, 
12.5,  and  37.5  mg/kg/day)  for  13  weeks. 
The  LOEL  is  1,500  ppm  (37.5  mg/kg/ 
day,  based  on  clinical  signs  indicating 
neurotoxicity).  The  NOEL  is  500  ppm 
(12.5  mg/kg/day). 

In  a  21-day  dermal  toxicity  study, 
rabbits  were  dosed  at  2,  20.  or  200  mg/ 
kg/day  with  daily  applications  for  3 
weeks  for  a  total  of  15  applications. 
Five/sex/group  were  abraded  prior  to 
application  of  the  test  material.  The 
LOEL  is  200  mg/kg/day  based  on  liver 
effects.  The  NOEL  is  20  mg/kg/day. 

In  a  21 -day  subchronic  inhalation 
toxicity  study,  rats  were  dosed  by  nose 
only  exposure  at  concentrations  of  0, 
0.01,  0.05.  or  0.25  mg/L  for  6  hours  per 
day,  5  days  per  week  for  a  total  of  15 
exposures.  Additional  satellite  groups  of 
five/sex  were  included  for  recovery 
assessment  and  analysis  of 
cypermethrin  in  the  twain.  The  LOEL  is 
0.05  mg/L  based  mainly  on  bodyweight 
decrease.  The  NOEL  is  0.01  mg/L. 

5.  The  chronic/oncogenicity  studies 
are  bridged  from  cypermethrin. 

In  a  cnronic  toxicity  study,  dogs  were 
dosed  at  0, 1,  5,  or  15  mg/kg/day  for  52 
weeks.  The  LOEL  is  5  mg/kg/day  based 
on  gastrointestinal  effects.  The  NOEL  is 
1  mg/kg/day. 

In  a  carcinogenicity  study,  mice  were 
dosed  at  control-1,  control-2,  100,  400. 
and  1,600  ppm  (corresponding  to  0,  0, 
14,  57,  or  229  mg/kg/day)  for  97  weeks 
for  males  and  101  weeks  for  females. 
The  LOEL  is  400  ppm  (57  mg/kg/day) 
based  on  liver  weight.  The  NOEL  is  100 
ppm  (14  mg/kg/day).  This  study  was 
determined  to  be  positive  for  induction 
of  benign  alveologenic  neoplasms. 
Adequacy  of  dosing  for  carcinogenicity 
is  based  upon  typically  9%  decreases  in 
males  and  12%  in  females  in  the  first 
months  of  the  study. 

In  a  chronic  toxicity /carcinogenicity 
study,  rats  were  dosed  at  control-1, 
control-2,  20, 150,  or  1,500  ppm 
(corresponding  to  0,  0, 1,  7.5,  or  75  mg/ 
kg/day)  for  2  years.  Satellite  groups  of 
12/sex  were  sacrificed  after  1  year  of 
dosing.  The  LOEL  is  1 ,500  ppm  (75  mg/ 
kg/day)  based  on  bodyweight.  The 
NOEL  is  150  ppm  (7.5  mg^day). 
Cypermethrin  was  not  considered  to  be 
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oncogenic  in  this  study.  A  possible 
association  with  increased  testicular 
interstitial  tumors  was  not  considered 
definite. 

6.  Zeta-cypermethhn  was  tested  in  a 
developmental  toxicity  study  in  rats  at 
the  following  dose  levels:  0,  5,  12,  25, 
or  35  mg/kg/day.  Groups  of  25  females 
were  administered  the  test  chemical  by 
gavage  on  gestation  days  6  through  15 
in  a  volume  of  5  milliliter  (ml)/kg 
bodyweight.  No  developmental  toxicity 
was  observed  at  any  dose  level.  The 
maternal  NOEL  is  12.5  mg/kg  and  the 
maternal  LOEL  is  25  mg/kg  based  on 
decreases  in  bodyweight  and 
bodyweight  gain  and  food  consumption 
and  clinical  signs  of  toxicity, 
particularly  neurotoxicity.  The 
developmental  NOEL  is  35  mg/kg/day 
highest  dose  tested  (HDT).  The  LOEL 
was  not  established. 

7.  The  developmental  toxicity  study 
in  the  rabbit  is  bridged  from 
cypermethrin. 

In  a  developmental  toxicity  study, 
rabbits  were  dosed  at  0  (empty  capsule), 
0  (capsule  plus  com  oil).  3. 10.  or  30 
mg/kg/day  on  days  6  to  IB  inclusive  of 
gestation.  There  were  no  effiects  of  any 
kind  reported  on  the  does.  The  maternal 
LOEL  is  >  30  mg/kg/day.  The  maternal 
NOEL  is  >  30  nn^kg/day.  There  were  no 
treatment  related  ejects  on  either  the 
skeletal  or  visceral  structures  reported. 
The  developmental  LOEL  is  >  30  mg/kg/ 
day.  The  developmental  NOEL  is  >  30 
mg/kg/day. 

In  a  developmental  toxicity  study, 
rabbits  were  dosed  at  0,  100.  450.  or  700 
mg/kg/day  from  days  7  through  19  of 
gestation.  The  does  were  sacrificed  on 
day  29  of  gestation.  The  maternal  LOEL 
is  450  mg/kg/day,  based  on  bodyweight 
gain.  The  maternal  NOEL  is  100  mg/kg/ 
day.  There  were  no  indications  of 
developmental  toxicity.  The  NOEL  and 
LOEL  for  developmental  toxicity  is  > 
700  mg/kg/day. 

8.  21eta-cypermethrin  was  tested  in  a 
two-generation  reproduction  study  in 
groups  of  30  male  and  30  female  rats  at 
the  following  dose  levels:  0,  7.5.  25. 100. 
375,  or  750  ppm  (0.  0.5,  1.8,  7.  27.  « 

45  mg/kg/day).  The  parental  and 
reproductive  NOELs  are  7  mg/kg/day 
and  LOELs  are  27  mg/kg/day  baaed  on 
decreased  parental  and  pup  weight, 
particularly  during  lactation,  clinical 
signs  of  toxicity,  and  death  at  45  mg/kg/ 
day. 

9.  Zeta-cyf)ermethrin  was  tested  in  a 
reverse  mutation  assay  in  salmonella 
typhimurium  strains  TA1535.  TA1537. 
TAIOO,  TA1538.  and  TA98  at  0.  100. 
333.  1.000.  3.333.  5.000.  or  10.000 
microgram  {|ig)/plate.  It  gave  a  very 
weak  positive  response  (two-fold 
increase  in  revertants/plate)  in  strain 


TAIOO  at  10,000  |ig/plate  without  S-9 
activation  in  two-separate  experiments. 
Doses  of  3,333  and  5,000  ^g/plate  gave 
1.5  and  1.6-fold  increases  in  revertants/ 
plate,  respectively.  Strains  TA98, 
TA1535,  TA1537.  and  TA1538  treated 
in  the  presence  and  absence  of 
mammalian  S-9  activation  were  not 
affected.  Zeta-cypermethrin  is  therefore 
considered  a  possible  weak  mutagen 
under  the  conditions  of  the  assay. 

10.  Zeta-cypermethrin  waf  tested  in 
an  in  vitro  mammalian  cell  gene 
mutation  assay  in  Chinese  hamster 
ovary  (CHO)  cells  (CHO-K,-BH4, 
subclone  D|)  at  the  following  dose 
levels:  0,  1, 10,  25,  50,  100,  400,  700,  or 
1,000  ^g/ml,  both  in  the  absence  and 
presence  of  S-9  activation.  No  evidence 
of  increased  forward  mutation  rate  at 
the  hypoxanthine  guanine 
phosphoribose  transferase  (HGPRT) 
locus  was  observed  at  any  dose  tested 
under  the  conditions  of  these  assays. 
The  solubility  limit  of  the  test 
compound  in  culture  media  was 
approximately  100  (ig/ml. 

11.  Zeta-cypermetmin  was  tested  in 
an  in  Wvo  rat  bone  marrow 
chromosomal  aberration  assay.  Groups 
of  15  male  and  15  female  Sprague- 
Dawley  rats  were  administered  single 
doses  by  gavage  with  0,  31.25,  62.5,  or 
125  mg/kg  zeta-cypermethrin  in  com 
oil.  Five  rats/sex  were  sacrificed  at  6, 
18,  and  30  hours-post  dosing. 
Cyclophosphamide  was  used  as  the 
positive  control  (60  mg/kg).  No  evidence 
of  structural  chromosomal  aberrations 
was  demonstrated  at  either  6,  18,  or  30 
hours-post  dosing. 

12.  Zeta-cypermethrin  was  tested  in 
an  unscheduled  deoxyribonucleic  acid 
(DNA)  synthesis  assay  in  male  Fischer 
344  rat  primary  hepatocyte  cells.  The 
dose  levels  tested  were  0. 14.  45. 140. 
450,  1.400.  or  4.500  |lg/ml.  No 
unscheduled  DNA  synthesis  was 
observed  at  any  dose  level  up  to  4.500 
|ig/ml  in  the  primary  hepatocyte 
cultures  under  the  conditions  of  the 
assay.  Minimal  cytotoxicity  was 
observed  at  the  highest  doses. 
Incomplete  solubility  of  the  test 
compound  in  culture  media  was 
observed,  particularly  at  the  higher 
doses.  The  positive  control  gave  clear 
positive  responses.  The  study  is 
acceptable  for  regulatory  purposes. 

13.  The  metabolism  studies  are 
bridged  from  cypermethrin. 

Several  studies  with  both  rats,  dogs, 
and  mice  are  available  to  support  the 
requirement  for  metabolism  in 
mammals.  Some  of  these  studies  assess 
individual  cis-  and  trans-radiolabeled 
isomers  and  other  studies  assess  the 
metabolism  of  cypermethrin  with  the 
label  in  either  the  cyclopropyl  of  the 


phenoxybenzyl  ring.  In  general  the 
following  has  been  demonstrated  from 
these  studies:  *• 

Cypermethrin  is  readily  absorbed 
from  the  gastrointestinal  tract  and 
extensively  metabolized.  It  is  mostly 
excreted  in  the  urine  and  contains 
several  characterized  metabolites 
derived  from  conjugation  of  the 
hydrolysis  products  of  the  parent 
compound  following  cleavage  of  the 
esteratic  linkage  site.  The  following 
three  executive  summaries  describe  the 
metabolism  of  cypermethrin  in  rats. 

First  study— First  group.  Six/sex  rats, 
Wistar  strain  rats,  were  dosed  with  a 
single  dose  0.61  mg/ animal  of  labeled 
cis-cypermethrin  isomers  in  0.5  ml  of 
com  oil.  The  rats  were  individually 
housed  in  metabolism  cages  and  their 
urine  and  fecal  matter  collected  daily 
until  sacrifice.  Two  rats  of  each  sex 
were  sacrificed  after  24  and  72  hours 
and  after  8  days.  Samples  of  the  blood 
and  selected  tissues  were  assessed  for 
radioactivity  content. 

Second  group.  Three/sex  rats  were 
dosed  with  0.615  mg/animal  of  labeled 
trans-cypermethrin  in  0.8  ml  of  com  oiL 
In  addition  to  the  urine  and  fecal 
collections,  expired  air  was  also 
collected  from  one  male  and  one  femala. 
Total  recovery  was  from  97.2%  to 
100.5%.  About  70%  of  cis-  and  80%  of 
trans-cypermethrin  was  excreted  in  24 
hours.  Essentially  all  was  excreted  in  8 
days.  Most  of  the  label  was  excreted  in 
the  urine  (>  53%)  with  less  in  the  feces 
and  (<  20%)  for  the  trans  (males  and 
females)  and  cis  (males  only)  groups 
and  <  1%  in  the  air  for  all  groups.  A  sex 
difference  with  respect  to  excretion  in 
the  urine  from  the  cis-isomer  was  noted 
for  females  since  about  equal  amounts 
(35%)  were  found  in  both  the  urine  and 
feces.  Several  urinary  and  fecal 
metabolites  were  tentatively 
characterized. 

Second  study.  One  group  of  three/sex 
Wistar  strain  rats  was  dosed  with  a 
single-oral  dose  (approximately  1.3  mg/ 
kg)  of  14C-cyclopropyl  labeled 
cypermethrin  in  com  oil  (0.8  ml).  The 
rats  were  then  placed  in  glass 
metabolism  cages  and  their  urine  and 
feces  were  collected.  Special 
metabolism  cages  for  trapping  any 
radioactivity  expired  through  their 
respiratory  system  were  useid  for  one 
male  and  one  female  rat.  The  rats  were 
sacrificed  after  3  days  and  their  blood 
and  selected  tissues  were  assessed  for 
radioactivity,  85.5%  for  males  and 
97.2%  for  females  of  14C  was  excreted 
in  72  hours.  The  urine  (55.8%  for  males 
and  69.4%  for  females)  was  the  major 
route  of  excretion  with  the  feces 
containing  the  balance.  The  air 
contained  only  0.1%  or  less.  Tissue 
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retention  was  highest  in  the  skin  (1.2%) 
and  liver  (0.74%  for  males  but  only 
0.18%  for  females)  and  fat  (0.57  to 
0.66%). 

Third  study.  In  a  series  of  nine 
difCerent  studies,  labeled  cypermethrin 
(1  mg/kg  or  less)  in  com  oil  or  separated 
cis-  or  trans-cypermethrin  isomers  were 
given  by  gavage  to  single  or  groups  of 
two  or  three  Wistar  strain  rats.  Their 
urine  and  in  some  cases  fecal  matter 
was  collected  at  various  intervals  such 
as  18  hours  to  3  days.  In  another  set  of 
experiments,  labeled  cypermethrin  was 
administered  to  rats  that  were  fitted 
with  bile  duct  cannalulas  and  their  bile 
collected  for  4-5  hours  while  the  rat  was 
under  anesthesia.  Cis-  and  trans-14C- 
cyclopropyl  labeled  cypermethrin  was 
demonstrated  to  form  glucuronide 
conjugations  of  cis-  and  trans-acids  and 
hydroxyacids.  Only  1.6%  or  less  of  the 
total  dose  is  excreted  in  the  bile.  Most 
of  the  cypermethrin  in  the  feces  was 
ujunetabolized.  The  glucuronide 
conjugates  in  the  urine  were  found  to  be 
imstable  and  subject  to  hydrolysis. 

14.  Acute  delayed  type  neumtoxicity- 
hens.  Cypermetlurin  was  tested  in  the 
hen  following  a  protocol  similar  to  the 
series  81-7  guideline.  The  dose  levels 
tested  were  0.  2.500.  5,000,  and  10.000 
mg/kg  but  there  was  no  indication  of  the 
delayed  type  neurotoxicity  noted. 

15.  Acu^  neurotoxicity  screen-rats. 
There  are  two  acute  neurotoxicity 
studies  with  cypermethrin. 

First  study.  Rats  were  dosed  with 
cypermethrin  at  dose  levels  of  0.  20,  60. 
or  120/100  mg/kg.  The  rats  displayed 
gait,  muscle  efiiacts,  and 
choreoathetosis.  Motor  activity  was 
decreased  for  all  dose  groups  for  males 
(estimated  45%,  66%,  and  85%  for  the 
20.  60.  and  100  mg/kg  dose  group 
respectively)  and  gait  abnormalities 
were  present  in  the  low-dose  group. 
Body  temperature  was  increased  about } 
"^  in  the  low-dose  male  group  but 
decreased  for  the  higher  groups.  Some 
10  other  parameters  were  affected  at  60 
mg/kg  and/or  above.  These  included: 
Suivation,  urination,  arousal,  abnormal 
motor  movement,  forelimb,  or  hindlimb 
grip  strength,  landing  foot  splay,  touch 
response,  and  tail  pinch  response.  The 
LOEL  and  NOELs  for  neurotoxicity  are 
<  20  mg/kg.  At  20  mg/kg  decreased 
motor  activity  and  gait  abnormalities 
resulted. 

Second  study.  Rats  were  dosed  with 
cypermethrin  in  com  oil  as  control,  30, 
100,  or  200  mg/kg.  The  rats  were 
assessed  at  pretest,  4  hours  after 
treatment  and  on  days  7  and  14  for 
Functional  Observational  Battery  (FOB) 
and  motor  activity.  After  day  14,  five/ 
sex  were  prepared  for 
neurohistopathology.  At  100  mg/kg. 


ataxia  (two  males  and  two  females)  and 
related  conditions  (staggered  or 
impaired  gait,  decreased  activity, 
splayed  hindlimbs,  and  limp  condition) 
and  decreased  motor  activity  (49%,  p  < 
0.001  for  males  and  33%,  p  <  0.01  for 
females)  resulted.  In  addition,  some 
females  had  salivation,  lacrimation  and/ 
or  soiled  fur.  At  200  mg/kg,  deaths    ' 
resulted  (one  male  and  two  females)  as 
well  as  several  other  parameters  being 
affected.  The  LEL  is  100  mg/kg  based 
primarily  on  ataxia  and  related 
conditions.  The  NOEL  is  30  mg/kg. 

The  first  study  in  Unit  H.  A. 15.  of  this 
preamble  is  considered  to  define  the 
neurotoxicity  to  cypemfethrin  because 
responses  were  noted  at  lower-dose 
levels.  The  second  study  used  a  variable 
and  large  dose  of  com  oil  and  a  different 
strain  of  rat. 

16.  Subchronic  neurotoxicity  screen 
in  rats.  Rats  were  dosed  with 
cypermethrin  as  control,  500, 1,300  or 
1,700  ppm  (31,  77,  or  102  for  males  and 
37,  95,  or  121  for  females  mg/kg/day)  for 
90  days  in  a  subchronic  neurotoxicity 
study.  At  1,300  ppm,  females  displayed 
ataxia  (1/10),  splayed  hindlimbs  (5/16), 
impaired  gait  (4/10),  and  decreased 
feces  (4/10)  as  well  as  decreased 
bodyweight  gain  (-41%).  Males  had 
only  decreased  bodyweight  gain  (-27%) 
and  increased  landing  foot  splay.  At 
1,700  ppm,  males  showed  ataxia  (8/10) 
and  additional  related  symptoms  and 
females  had  decreased  motor  activity 
(-27%).  The  LEL  is  1,300  ppm  (77  mg/ 
kg/day)  based  on  several  effiects.  The 
NOEL  is  500  ppm  (31  mg/kg/day). 

Becaiise  the  studies  in  Units  U.  A.15. 
and  16.  of  this  preamble  are  screens, 
neiuotoxicity  studies  will  be  required 
under  a  special  Data  Call-In  (DC!)  letter 
pursuant  to  section  3(c)(2)(B)  of  FIFRA. 
Although  these  data  are  lacking,  EPA 
has  sufficient  toxicity  data  base  to 
support  these  tolerances  and  these 
additional  studies  are  not  expected  to 
significantly  change  its  risk  assessment. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  For  acute  dietary 
risk  assessment,  EPA  recommends  use 
of  a  NOEL  of  0.5  mg/kg/day  based  on 
the  NOEL  of  1.0  mg/kg/day  from  the 
cypermethrin  chronic  toxicity  study  in 
dogs  and  a  correction  factor  of  two  to 
account  for  the  differences  in  the 
percentage  of  the  biologically  active 
isomer.  The  LOEL  of  this  study  of  5.0 
mg/kg/day  was  based  on  gastrointestinal 
disturbances  observed  in  the  first  week 
of  the  study. 

2.  Short-  and  intermediate-term 
toxicity.  For  short-  and  intermediate- 
term  MOE's,  EPA  recommends  use  of  a 
NOEL  of  2.5  mg/kg/day  based  on 
neurotoxic  signs  in  dogs  starting  at  week 


1.  The  inhalation  NOEL  is  5.0  with  a 
correction  factor  of  2.  Dermal  absorption 
rate  was  25%.  A  dermal  absorption  rate 
of  25%  was  recommended  based  on  the 
weight-of-the-evidence  available  for 
structurally  related  pyrethroids. 

3.  Chronic  toxicity.  EPA  has 
established  the  R£D  for  zeta- 
cypermethrin  at  0.00§  mg/kg/day.  This 
RfD  is  based  on  gastrointestinal 
distiu'bances  in  dogs  with  an 
uncertainty  factor  of  200  to  account  for 
differences  in  percent  biologically  active 
isomers  in  enriched  product. 

Since  insufficient  data  on  zeta- 
cypermethrin  are  available  to  establish 
an  RfD,  the  data  from  cypermethrin 
were  used  in  establishing  an  RfD  for 
zeta-cypermethrin.  The  NOELs  from  the 
cypermethrin  studies  were  divided  by  2 
as  a  correction  factor,  assuming  the 
worst  case  that  the  biologically  active 
isomers  are  the  ones  which  carry  most 
of  the  toxicity.  The  following  paragraph 
summarizes  the  decision  logic  for 
establishing  the  RfD  for  zeta- 
cypermethrin  from  the  cypermethrin 
database. 

In  general,  the  most  sensitive  species 
for  the  10  synthetic  pyrethroids  appears 
to  be  the  dog.  For  zeta-cypermethrin  the 
Agency  does  not  have  any  toxicity  data 
on  the  dog  that  can  be  compared  with 
the  dog  studies  conducted  with 
cypermethrin.  In  addition,  the  Agency 
also  does  not  have  any  chronic  studios 
on  zeta-cypermethrin  that  can  be 
compared  with  those  conducted  with 
cypermethrin.  Therefore,  although  a 
comparison  of  the  LEL's  from  the  zeta- 
cypermethrin  studies  with  the 
corresponding  LEL's  from  the 
cypermethrin  studies  does  not  show  a 
pronounced  difference  in  toxicity,  for 
risk  assessment  purposes,  the  Agency 
has  decided  to  use  the  toxicity 
endpoints  from  cypermethrin  with  a 
two-fold  correction  factor  to  account  for 
the  differences  in  the  percentages  of  the 
more  biologically  active  isomers  in  the 
enriched  technical  product  (zeta- 
cypermethrin).  This  would  also  apply  to 
the  inhalation  endpoint  because  the 
Agency  has  no  inhalation  studies  with 
zeta-cypermethrin.  The  Agency  is 
making  a  conservative  assimiption  that 
most  of  the  toxicity  for  cypermethrin 
will  be  from  the  four  more  biologically 
active  isomers  of  zeta-cypermethrin. 
Based  on  previous  documentation,  the 
Agency  is  assuming  that  the  percentages 
of  the  isomers  are  approximately  as 
follows: 

Cypermethrin,  eight  isomers  with 
percentage  compositions  ranging  from 
11-14%  and  zeta-cypermethrin,  eight 
isomers  with  four  insecticidally  less 
active  ones  at  a  concentration  of  1% 
each.  The  remaining  four  isomers,  two 
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of  which  are  regarded  as  being  the  most 
insecticidally  active,  will  be  present  at 
■  concentration  of  24%  each. 

4.  Carcinogenicity.  No  carcinogenicity 
studies  are  available  for  zeta- 
cypermethrin.  Using  its  Guidelines  for 
Carcinogen  Risk  Assessment  published 
September  24. 1986  (51  FR  33992)  the 
Carcinogenicity  Peer  Review  Committee 
(CPRC)  has  classified  cypennethrin  as  a 
weaic  Croup  C  (possible  human 
carcinogen]  based  on  the  increased 
incidence  in  hug  adenomas  in  famale 
CD-I  mice,  but  did  not  recoounend 
assignment  of  a  cancer  potency  factor 
(Q*l)  for  a  linear  quantitative  cancer 
risk  assessment.  An  RfD  approach  was 
recommended  for  human  risk 
assessment  purposes.  It  is  assumed  that 
zeta-cypermethrin  would  also  test 
positively  for  lung  adenomas  in  female 
CE>-1  mice. 

C.  Exposures  and  Risks 

1.  From  food  and  ^ed  uses. 
Tolerances  have  been  established  (40 
CFR  180.418)  for  the  residues  of  zeta- 
cypermethrin  in  or  on  a  variety  of  raw 
agricultural  commodities.  Tolerances 
range  from  0.05  ppm  in  animal 
commodities  to  10.0  ppm  in  head 
lettuce.  Registered  uses  include  cabbage, 
cotton,  bead  lettuce,  onions,  and 
pecans.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  zeta- 
cypermethrin  as  follows: 

1.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  1  day  or  single  exposure.  The  acute 
dietary  exposure  assessment  used 
Monte  Carlo  modeling  incorporating 
anticipated  residues  and  p>ercent  crop 
treated  refinements.  The  acute  dietary 
MOE  at  the  99.9th  percentile  for  the 
overall  U.S.  population  is  126.  The  MOE 
at  the  99.9th  percentile  for  children  1- 
6  years  of  age  is  105.  EPA  concludes 
that  there  is  a  reasonable  certainty  of  no 
harm  for  MOEs  of  100  or  greater. 
Therefore,  the  acute  dietary  risk 
assessment  for  zeta-cypennethrin 
indicates  a  reasonable  certainty  of  no 
harm. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis  is 
0.005  mg/kg/day  based  oa  a  NOEL  of  1.0 
mg/kg/day  from  the  cypennethrin 
chronic  dog  study  and  an  uncertainty 
factor  of  200  (used  to  account  for  the 
differences  in  the  percentage  of  the 
biologically  active  isomer).  The 
endpoint  efiect  of  concern  was  based  on 
gastrointestinal  disturbances  observed 
in  the  first  week  of  the  study ^at  the 
LO£L  of  5.0  mg/kg/day.  The  chronic 


dietary  exposure  assessment  used 
anticipated  residues,  monitoring  data, 
and  percent  of  crop  treated  information 
.  The  chronic  dietary  exposure  estimate 
for  the  overall  U.S.  population  was 
calculated  to  be  0.000018  mg/kg/day 
(0.4%  RID  utilized)  and  for  children  1- 
6  years  was  calciilated  to  be  0.00027 
H^kg/day  (0.5%  RfD  utilized). 

EPA  notes  that  the  acute  dietary  risk 
assessments  used  Monte  Carlo  modeling 
(in  accordance  with  Tier  3  of  EPA  June 
1M6  "Acute  Dietary  Exposure 
Assessment"  guidance  document) 
incorporating  anticipated  residues  and 
percent  of  crop  treated  refinements.  The 
chronic  dietary  risk  assessments  used 
anticipated  residues  and  percent  crop 
treated  infoimation. 

Section  40«(bN2)(E)  authorizes  EPA  to 
consider  available  data  and  information 
on  the  anticipated  residue  levels  of 
pesticide  residues  in  food  and  the  actual 
levels  of  pesticide  chemicals  that  have 
been  measured  in  food.  If  EPA  relies  on 
such  information,  EPA  must  require  that 
data  be  provided  5  years  after  the 
tolerance  is  established,  modified,  or 
left  in  effect,  demonstrating  that  the 
levels  in  food  are  not  above  the  levels 
anticipated.  Following  the  initial  data 
submission,  EPA  is  authorized  to 
require  similar  data  on  a  timeframe  it 
deems  appropriate.  Section  408(bK2)(F) 
allows  the  Agency  to  use  data  on  the 
actual  percent  of  crop  treated  when 
establishing  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings: 

a.  That  the  data  used  are  reliable  and 
provide  a  valid  basis  for  showing  the 
percentage  of  food  derived  frtim  a  crop 
that  is  likely  to  contain  residues. 

b.  That  the  exposure  estimate  does  not 
underestimate  the  exposure  for  any 
significant  subpopulation. 

c.  Where  data  on  regional  p>esticide 
use  and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population. 

In  addition,  the  Agency  must  provide 
for  periodic  evaluation  of  any  estimates 
used. 

The  percent  of  crop  treated  estimates 
for  zeta-cypermethrin  were  derived  &t>m 
Federal  and  maiiiet  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper-end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  imderestimated  for 
any  significant  subpopulation.  Further, 
regional  consimiption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 


subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  the  Agency  to  be  reasonably 
certain  that  no  regional  population  is 
exposed  to  residue  levels  higher  than 
those  estimated  by  the  Agency.  To  meet 
the  requirement  for  data  on  anticipated 
residues,  EPA  will  issue  a  DQ  notice 
pursuant  to  FFDCA  section  408(f) 
requiring  submission  of  data  on 
anticipated  residues  in  conjunction  with 
approval  of  the  r^istration  under  the 
FIFRA- 

2.  From  drinking  water.  L^mratory 
and  field  data  have  demonstrated  that 
cypennethrin  is  immobile  in  soil  awi 
will  not  leach  into  ground  water. 
Estimates  of  zeta-cypermethrin  drinking 
water  concentrations  were  generated 
with  the  PRZMl  and  EXAMS  computer  - 
models.  Based  on  these  analyses,  the 
contribution  of  water  to  the  dietary  risk 
estimate  is  negligible.  Therefore.  EPA 
concludes  that  together  these  data 
indicate  that  residues  are  not  expected 

to  occur  in  drinking  water. 

i.  Acute  exposure  oik!  risk.  The  acute 
drinking  water  exposure  and  risk 
estimates  are  0.000126  mg/kg/day  (MOE 
of  3,982)  and  0.000242  n^/kg/day  (MOE 
of  2,069)  for  the  overall  U.S.  population 
and  non-nursing  infants  <  1  year  old, 
respectively. 

ii.  Chronic  exposure  and  risk.  The 
chronic  drinking  water  exposure  and 
risk  estimates  are  0.000005  mg/kg/day 
(0.1%  of  RfD  utilized)  and  0.000021  mg/ 
kg/day  (0.4%  of  RfD  utilized)  for  the 
overall  U.S.  population  and  non-nursing 
infants  <  1  year  old,  respectively. 

3.  From  non-occupational  non-dietary 
exposure.  Zeta-cypermethrin  is 
registered  for  agricultural  crop 
applications  only;  therefore,  no  non- 
occupational, non-dietary  exposure  is 
expected. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(bK2)(D)(v)  of  the  mXIA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity."  The  Agency 
believes  that  "available  information"  in 
this  context  might  include  not  only 
toxicity,  chemistry,  and  exposure  data, 
but  also  scientific  policies  and 
methodologies  for  understanding 
common  mechanisms  of  toxicity  and 
conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tiun  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
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mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  fimher 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hoi>es 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
conunon  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Four  members  of  the  insecticide  class 
pjrrethroids  produce  a  common 
metabolite  known  as  DCVA  (3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylic  acid). 
These  insecticides  a^^  cyfluthrin, 
cypennethrin,  zeta-cypermethrin,  and 
permethrin.  Although  the  residues  of 
DCVA  can  be  estimated,  no  toxicology 
data  on  the  compound  per  se  are 
available  to  directly  conduct  a  hazard 
evaluation  and  thereby  establish  an 
appropriate  endpoint  for  use  in  a  joint 
risk  assessment.  To  date,  for  the  purpose 
of  assessing  the  risk  of  the  parent 
compound,  the  toxicity  of  5ie  DCVA  has 
been  assumed  to  be  equivalent  to  the 
parent  compound.  However,  due  to  the 
markedly  different  toxicological  profiles 
of  cyfluthrin,  cypermethrin,  zeta- 
cypermethrin,  and  permethrin,  EPA 
does  not  believe  that  it  would  be 
appropriate  to  cumulate  DCVA  residues 
from  these  pesticides,  or  DCVA  residues 
from  one  of  these  pesticides  with  the 
parent  of  another  of  these  pesticides,  in 
conducting  the  risk  assessment  for  these 
pesticides. 


Accordingly,  EPA  does  not  have,  at 
this  time,  available  data  to  determine 
whether  zeta-cypermethrin  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  thu 
pesticide  in  a  cumulative  risk 
assessment.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  zeta-cypermethrin  has  a 
common  mechanism  of  toxicity  with 
othOT  substances. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Popuhtion 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  water.  The  MOE 
calculated  at  the  99.9th  percentile  for 
the  overall  U.S.  population  is  122.  The 
Agency  has  no  cause  for  concern  if  total 
acute  exposure  calculated  for  the  99.9th 
percentile  yields  a  MOE  of  100  or  larger. 
Therefore,  the  Agency  has  no  acute 
aggregate  concern  due  to  exposure  to 
zeta-cypermethrin  through  food  and 
drinking  water. 

2.  Chronic  risk.  Using  the  Anticipated 
Residue  Contribution  (ARC)  exposure 
assumptions,  EPA  has  concluded  that 
aggregate  exposure  to  zeta-cypermethrin 
from  food  and  water  will  utilize  0.5%  of 
the  Rff)  for  the  U.S.  population.  The 
major  identifiable  subf^up  with  the 
highest-aggregate  exposure  is  children, 
ages  1-6  years  old,  discussed  in  Unit  II. 
F.  of  this  preamble.  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  because  the  RflO  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  zeta-cypermethrin  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Based  on  zeta-cypermethrin 
not  being  registered  for  residential  non- 
food sites,  EPA  concludes  that  the 
aggregate  short-  and  intermediate-term 
risks  do  not  exceed  levels  of  concern 
(MOE  less  than  100),  and  that  there  is 
reasonable  certainty  that  no  harm  v^ll 
result  from  aggregate  exposure  to  zeta- 
cypermethrin  residues. 

E.  Aggregate  Cancer  Risk  for  U.S. 
Population 

No  carcinogenicity  studies  are 
available  for  zeta-cypermethrin. 
However,  cypermethrin  has  been 
classified  as  a  weak  Group  C  carcinogen 
with  no  Q*l  based  on  the  increased 
incidence  in  lung  adenomas  in  female 


CD-I  mice.  Based  on  the 
recommendation  that  the  RfD  approach 
be  used,  a  quantitative  dietary  cancer 
risk  assessment  was  not  performed. 
Dietary  risk  concerns  due  to  long-term 
consumption  of  cypermethrin  are 
adequately  addressed  by  the  DRES 
chronic  exposure  analysis  using  the 
RfD.  For  the  U.S.  population,  less  than 
1%  of  the  RfD  is  occupied  by  aggregate 
chronic  food  and  water  exposure. 

F,  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  OtUdren 

1.  Safety  factor  for  infants  and 
children — i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
in&nts  and  children  to  residues  of  zeta- 
cypermethrin,  EPA  considered  daU 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  oiganisra  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  bom 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
Section  408  of  the  FFDCA  provides 
that  EPA  shall  apply  an  additional  10- 
fold  margin  of  safety  for  infants  and 
children  in  the  case  of  threshold  ^fects 
to  account  for  pre-and  post-natal 
toxicity  and  the  completeness  of  the 
data  base  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children.  Margins  of  safety 
are  incorporated  into  EPA  risk 
assessments  either  directly  through  use 
of  a  MOE  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  EPA 
believes  that  reliable  data  support  using 
the  standard  MOE  and  uncertainty 
factor  (usually  100  for  combined  inter- 
and  intra-species  variability)  and  not  the 
additional  10-fold  MOE/uncertainty 
fector  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  effect  in  in&nts 
or  children  or  the  potency  or  unusual 
toxic  properties  of  a  compound  do  not 
raise  concerns  regarding  the  adequacy  of 
the  standard  MOE/ safety  factor. 

ii.  Developmental  toxicity  studies.  In . 
a  prenatal  developmental  toxicity  study 
in  rats,  there  was  no  evidence  of 
developmental  toxicity  at  the  HDT  (35 
mg/kg/day).  Maternal  toxicity  (ataxia, 
\irine  and  feces  stained  fur,  decreased 
bodyweight  gain  and  food  consumption) 
was  observed  at  the  maternal  LOEL  (25 
mg/kg/day),  and  the  maternal  NOEL  was 
established  at  12.5  mg/kg/day.  In 
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addition,  an  acceptable  prenatal 
developmental  toxicity  study  in  rabbits 
conducted  with  cypermethrin  was 
submitted. 

iii.  Reproductive  toxicity  study.  In  the 
two-generation  reproduction  study  in 
rats,  ofiispring  toxicity  (decreased  pup 
weight  gain  during  lactation)  was 
observed  at  the  same  treatment  level 
which  resulted  in  parental  systemic 
toxicity  (NOEL  =  100  ppm  or  27  mg/kg/ 
day;  LOEL  =  375  ppm  or  45  mg/kg/day). 

iv.  Pre-  and  post-natal  sensitivity. 
There  is  no  evidence  of  additional 
sensitivity  to  young  rats  following  pre- 
OT  post-natal  exposure  to  zeta- 
cjrpennethrin. 

V.  Conclusion.  The  data  base  related 
to  pre-  and  post-natal  sensitivity  is 
complete.  Based  on  the  information  in 
Unit  n.  F.  of  this  preamble.  EPA 
concludes  that  reliable  data  support  use 
of  the  standard  100-fold  uncertainty 
factor,  and  that  an  additional 
uncertainty  factor  is  not  needed  to 
protect  the  safety  of  in£uits  and 
children. 

2.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  food  and  water.  The  MOE 
calculated  at  the  99.9th  percentile  for 
children  age  1-6  is  102.  The  Agency  has 
no  cause  for  concern  if  total  acute 
exposiure  calculated  for  the  99.9th 
percentile  yields  an  MOE  of  100  or 
larger.  Therefore,  the  Agency  has  no 
acute  aggregate  concern  due  to  exposure 
to  zeta-cypermethrin  through  food  and 
drinking  water. 

3.  Chronic  risk.  Using  conservative 
exposure  assumptions,  EPA  has 
concluded  that  aggregate  exposure  to 
zeta-cypermethrin  from  food  and  water 
will  utilize  0.6%  of  the  RfD  for  children, 
ages  1-6  years  old.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  zeta-cypermethrin  residues. 

4.  Short-  or  intermediate-term  risk. 
Based  on  zeta-cypermethrin  not  being 
registered  for  residential  non-food  sites, 
EPA  concludes  that  the  aggregate  short- 
and  intermediate- term  risks  do  not 
exceed  levels  of  concern,  and  that  there 
is  reasonable  certainty  that  no  harm  will 
result 

5.  Special  docket.  The  complete  acute 
and  chronic  exposure  analyses 
(including  dietary,  non-dietary,  drinking 
water,  and  residential  exposure,  and 
analysis  of  exposure  to  infants  and 
children)  used  for  risk  assessment 
purp>oses  can  be  found  in  the  Special 


Docket  for  the  FQPA  under  the  tide 
"Risk  Assessment  for  Extension  of 
Tolerances  for  Synthetic  Pyrethroids." 
Further  explanation  regarding  EPA's 
decision  regarding  the  additional  safety 
factor  can  also  be  found  in  the  Special 
Docket. 

G.  Endocrine  Disrupter  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  natiirally  occurring 
estrogen,  or  such  other  endocrine 
effect..."  The  Agency  is  currentiy 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry,  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3. 1999)  to  implement  this  program.  At 
that  time,  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

m.  Othqr  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  metabolites  found  in  plants  and 
livestock  also  are  formed  in  the  rat.  It 
was  concluded  that  3-pbenoxybenzoic 
acid  (PBA)  and  its  conjugates  are  not  of 
concern  based  on  toxicology  data  for 
PBA.  In  the  absence  of  toxicology  data, 
the  cis-  and  trans-isomers  of  DCVA  are 
considered  to  be  of  comparable  toxicity 
to  the  parent.  In  light  of  Codex 
Maximimi  Residue  Limits  (MRLs) 
including  only  the  parent  compound, 
the  parent  being  recoverable  by  the 
Food  and  Drug  Administration  (FDA) 
multi-residue  Methods  I  and  n.  and  the 
DCVA  is  not  likely  to  be  measured  by 
these  methods,  it  was  concluded  that 
tolerances  shoiUd  be  set  in  terms  of 
cypermethrin  only.  Crop  field  trials 
should  continue  to  include  analyses  for 
residues  of  cis-  and  trans-DCVA. 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
Gas  Chromatography/Electron  Capture 
Detector  (GC/ECD)  is  available  in 
Pesticide  Analytical  Method  11  (PAM  U) 
as  Method  I  to  enforce  the  tolerance 
expression. 

C  Magnitude  of  Residues 

Residue  data  from  field  trials  and  the 
FDA  monitoring  program  (1992-1995) 
and  the  PDP  monitoring  program  (1994) 
were  used  to  estimate  chronic  dietary 
exposure.  For  the  chronic  analyses, 
mean  residues  from  FDA  monitoring 


were  used  for  lettuce  and  onions  (dry 
bulb).  Residue  field  trial  data  were  used 
for  broccoli,  cabbage,  cotton,  green 
onions,  mustard  greens,  and  pecans. 

For  acute  dietary  exposure  analysis, 
field  trial  residue  data,  along  with 
percent  of  crop  treated  data,  were  used 
in  the  Monte  Carlo  analjrsis. 

D.  International  Residue  Limits 

Codex  MRLs  for  cypermethrin  have 
been  established  which  are  in  harmony 
with  the  U.S.  tolerances  for  meat  and 
mbyp  of  cattie.  goats,  hogs,  horses,  and 
sheep  (0.05  ppm);  milk  (0.05  ppm);  and 
onions,  bulb  (0.10  ppm). 

Codex  MRLs  have  been  established 
which  exceed  the  U.S.  tolerances  for 
meat  (fat  basis)  of  cattle,  goats,  hogs, 
horses,  and  sheep  (0.2  vs.  0.05  ppm). 

Codex  MRLs  have  been  established 
which  are  below  their  U.S.  counterparts 
for  cabbage  (brassica  vegetables)  (1.0  vs. 
2.0  ppm)  and  lettuce,  head  (2.0  vs.  10.0 
ppm). 

No  Canadian  MRLs  have  been 
established  for  residues  of 
cypermethrin. 

Mexico  has  established  a  tolerance  for 
residues  of  cypermethrin  on  cottonseed 
(0.5  ppm)  which  is  in  harmony  with  the 
U.S.  tolerance. 

As  indicated  in  this  unit,  there  are 
differences  between  the  FFDCA  section 
408  tolerances  and  the  Codex  MRL 
values  for  specific  commodities.  These 
differences  could  be  caused  by 
differences  in  methods  to  establish 
tolerances,  calculations  of  animal  feed 
dietary  exposure,  and  as  a  result  of 
different  agricultural  practices.  EPA  will 
specifically  address  these  differences 
when  the  pesticides  are  reregistered  and 
the  tolerances  made  permanent. 

IV.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  zeta- 
cypermethrin  (ff-cyano(3- 
phenoxyphenyl)  methyl  (±)  cis.  trans  3- 
(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  cabbage  at  2.0  ppm;  cottonseed  at  0.5 
ppm;  lettuce,  head  at  10.0  ppm;  onions, 
bulb  at  0.10  ppm;  pecans  at  0.05  ppm; 
and  fat,  meat,  and  mbyp  of  catUe.  goats, 
hogs,  horses,  and  sheep  at  0.05  ppm. 

V.  Objections  and  Hearing  Requests 

The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1){6)  of  the  FFDCA 
as  was  provided  in  the  old  section  408 
and  in  section  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  60  days,  rather  than  30  days.  EPA 
currentiy  has  procedural  regulations 
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which  govern  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  those 
procedural  regulations  with  appropriate 
adjustments  to  reflect  the  new  law. 

Any  person  may,  by  January  26, 1998 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  die 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be         ^ 
submitted  to  the  OPP  Docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available -evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of,  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Record  and  Electronic 
Sidimissions 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
nimiber  OPP-3005  77  (including 
comments  and  data'submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 


printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  begiiming  of  this  document. 

Electronic  comments  may  be  sent 
direcUy  to  EPA  at: 

opp-docket9epaniail.epa.gov. 

Electronic  ol^ections  and  hearing 
requests  must  be  submitted  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Objections  and  hearing  requests  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format  All  copies  of  objections  and 
hearing  requests  in  electronic  form  must 
be  identified  by  the  docket  control 
number,  OPP-300577.  No  CBI  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
imder  section  408(d]  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (C^fB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12666.  entiUed  Regulatory 
Planning  and  Review  (58  FR 51735. 
October  4. 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
luifimded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)(Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR7  629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitied  Protection  of  Children  fitim 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  section  408(d) 
of  the  FFDCA,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  ride,  the 


requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact 
The  factual  basis  for  the  Agency's 
generic  certification  f(»  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Vm.  Submission  to  Con^vss  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sul^ects  in  40  CFR  Part  IM 

Enviroimiental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  14. 1997. 

Jamea  fones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  Tfie  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autboi^  21  U.S.C  346a  and  371. 

2.  Section  180.418  is  amended  by 
adding  a  new  paragraph  (a)(2)  to  read  as 
follows: 

1180.418    Oypermettirin  and  an  laomar 
seta-qrpermethrtn;  tolerances  for  raaiduas. 

(a) 

(2)  Tolerances  are  established  for 
residues  of  the  insecticide  zeta- 
cypermethrin  (s-cyano(3- 
phenoxyphenyl)  methyl  (±)  cis.  trans  3- 
(2,2-dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate)  in  or 
on  the  following  commodities: 
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^^ 

Parts  per  million 

Cabbage  

2^ 

Cattle,  fat  

0.05 

Cattle,  mbyp 

0.05 

Cattle,  meat  — 

0.05 

Cottonseed  .~     

0.5 

Cjoats,  tat 

0.05 

Goats,  mbyp  s 

0.05 

Goats,  meat 

0.05 

Hogs,  tat  

0.05 

HoQS  mbvD 

0.05 

Hogs,  meat  

0.05 

Horses,  fat  — 

0.05 

Horses,  mbyp 

0.05 

Horses,  meat  

0.05 

10.0 

MHK ••• 

0.05 

Onions,  txjR) 

0.10 

Pecans — 

0.05 

Sheep,  tat  

0.05 

Sheep,  mbyp 

0.06 

Sheep,  meat  .._ 

0.05 

(FR  Doc.  97-30938  Filed  11-25-97;  8:45  am] 
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Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  27  and  29 
Normal  and  Transport  Category 
Rotorcraft  Regulations;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Fwtoral  Aviation  Administration 

14  CFR  Parts  27  and  29 

[Doctot  No.  29006;  AnwndnMm  Na  27-34, 
29-41] 

Normal  and  Transport  Category 
Rotorcraft  Ragulations 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Technical  amendments; 
confixmation  of  effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  for  the  technical 
amendments  to  the  airworthiness 
standards  for  normal  and  transport 


category  rotorcraft  under  CFR  parts  27 
and  29. 

VFECnVE  DATE:  The  rule  is  effective  on 

November  28,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jxme  Bruner,  FAA.  Forth  Worth. 
Texas  76193-0111,  telephone  (817) 
222-5118. 

8UPPt.BMBITARY  INFORMATION:  The  FAA 
published  the  technical  amendments; 
request  for  comments  in  the  Federal 
Register  on  August  29, 1997  (62  FR 
46172).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  The  technical 
amendments  document  advised  the 


public  that  no  adverse  comments  were 
anticipated,  and  that  unless  a  written 
adverse  comment  or  a  written  notice  of 
intent  to  submit  such  an  adverse 
comment  were  received  within  the 
comment  period,  the  technical 
amendments  would  become  effective  on 
November  28, 1997.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  the  technical 
amendments  will  become  effective  on 
that  date. 

Iscued  in  Washington,  DC  on  November  21, 
1997. 

Bmuld  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
[FR  Doc  97-31105  Filed  11-25-97;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editofially  compiled  as  an  aid 
to  Federal  Register  users. 
Inckjsian  or  exclusion  from 
Ms  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  NOVEMBER  26, 
1997 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Reatructuring  bonuses: 
alCNNibiMy  o(  coats; 
published  11-26-97 
ENVIRONMSTTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Texas;  published  9-12-97 
PestiCKJes,  tolerances  in  food, 
animal  feeds,  arxj  raw 
agricultural  commodities: 
Bilenttirin:  published  11-26- 

97 
CyNuthrin:  published  11-26- 

97 
Cypermethrin;  published  11- 

2647 
DeRamethrin,  etc;  publtehed 

11-26-97 
Fenpropathrin;  published  11- 

26-97 
Fenvalerate;  put)lished  11- 

26-97 
Rpronil;  published  11-26-97 
Hexyttiiazox;  published  11- 

26-97 
Lambda-cyhalothrin; 

published  11-26-97 
Tebufenozide;  published  11- 

26-97 
TeRuthrin:  published  11-26- 

97 
Zeta-cypermethnn;  published 
11-26-97 
Toxic  sut»tafx»s: 
Significant  new  uses — 
Dipropylene  glycol 
dimethyl  ether; 
correction;  published 
11-26-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
Government  satellite  Earth 
stations  important  to 
national  security;  18/24 
GHz  bands  reallocation: 
published  10-27-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 


Alternative  agricultural 
research  and 
commercialization 
corporation;  set-asides 
and  preferences  for 
products;  comments  due 
by  12-5-97;  published  10- 
6-97 
COMMERCE  DEPARTMENT 
International  Trade 
Administration 
Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  12-5-97;  published 
11-5-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Meetings;  comments  due 
by  12-1-97;  published 
10-17-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  12-4- 
97;  published  11-19-97 
COMMODITY  FUTURES 
TRADING  COMM»SION 
Commodity  option 
transactions: 
Enumerated  agricultural 
commodities;  trade 
options;  comments  due  by 
12-4-97;  published  11-*- 
97 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Employment  prohibition  on 
persons  convicted  of  fraud 
or  other  DOD  contract- 
related  felonies; 
comments  due  by  12-1- 
97;  pubhshed  10-2-97 
DEFENSE  DEPARTMENT 
Defense  Special  Weapons 
Agertcy 

Privacy  Act;  implementation; 
commerrts  due  by  12-1-97; 
published  10-3-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Water  heaters — 
Test  procedures; 
comments  due  by  12-1- 
97;  published  10-31-97 
ENERGY  DEPARTMENT 
Hearings  arMj  Appeals 
Office,  Energy  Department 
Hearings  arxl  appeals 
procedures: 


Stay  of  decisions 
Comment  period 
extended;  comments 
due  by  12-2-97; 
published  1(K^7 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Polyether  polyols  production; 
comments  due  by  12-3- 
97;  published  11-12-97 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Regional  haze  standards 
for  dass  I  Federal 
areas  (large  national 
partes  and  wildemess 
areas);  visitiility 
protection;  comments 
due  by  12-5-97; 
published  10-23-97 
Amt>ient  air  quality 
surveillance — 
Lead  ambient  air  quality 
monitonng;  shift  of 
focus  from  mobile 
sources  to  stationary 
point  sources: 
comments  due  by  12-5- 
97;  published  11-5-97 
Lead  ambient  air  quality 
monitoring;  shift  of 
focus  from  mobile 
sources  to  stationary 
point  sources: 
comments  due  by  12-5- 
97;  published  11-5-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
12-3-97;  published  11-3- 
97 
Air  quality  planning  purposes: 
designation  of  areas: 
Texas;  comments  due  by 
12-1-97;  published  10-6- 
97 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects— 
Mdex,  Inc.,  facility, 
Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
Molex,  inc.,  facility, 
Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2-propene-1 -sulfonic  add, 
sodium  salt,  polymer  with 
ethenol  and  ethenyl 
acetate,  etc.;  comments 
due  by  12-1-97;  published 
10-1-97 
Carlentrazone-ethyl; 
comments  due  by  12-1- 
97;  published  9-30-97 


Toxic  substances: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  12-1-97; 
published  9-26-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Commercial  mobile  radio 
services- 
Calling  party  pays  service 
option;  comments  due 
by  12-1-97;  published 
10-30-97 
Federai-State  Joint  Board; 
jurisdictional  separations 
reform  and  referral; 
comments  due  by  12-5- 
97;  published  11-5-97 
Frequency  allocations  and 
radio  treaty  matters: 
Mobile  satellite  services— 
455-456  and  45*460 
MHz  bands  allocation; 
comments  due  by  12-1- 
97;  published  10-31-97 
Radio  stations;  table  of 
assignments: 

Artcansas;  comments  due  by 
12-1-97;  published  10-22- 
97 
New  Hampshire;  comments 
due  by  12-1-97;  published 
10-22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Food  labeling— 
Net  quantity  of  contents; 
compliarx^e;  comments 
due  by  12-1-97; 
published  106-97 
Food  for  human  consumption: 
Dietary  supplements 
containing  ephedrine 
alltaloids;  comments  due 
by  12-2-97;  published  9- 
18-97 
Medical  devices: 
Ot>stetrical  and 
gynecological  devices— 
In  vitro  fertilization  devices 
and  related  assisted 
reproduction 
procedures;  ' 

reclassification; 
comments  due  by  12-3- 
97;  published  9-4-97 
INTERIOR  DEPARTMENT 
Laiwl  Management  Bureau 
Put>lic  administrative 
procedures: 

Application  procedures; 
comments  due  by  12-1- 
97;  published  10-1-97 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 
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Findings  on  petitions,  etc.— 
Lesser  prairie-chidcen; 
comments  due  by  12-3- 
97;  published  11-3-97 
Recovery  plans — 
Grizzly  bear;  comments 
due  by  12-1-97; 
published  10-28-97 

INTERIOR  DEPARTMENT 

Watches  and  watch 
movements: 
Allocation  of  duty 
exemptions — 
Virgin  Islands,  Guam, 
American  siamoa,  and 
Norttiem  Mariana 
Islands;  comments  due 
by  12-5-97;  published 
11-5-97 

INTERIOR  DEPARTMENT 

MInerMa  Managamant 
Servloa 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Oil  and  gas  pipelines; 
designated  locations 
wt>ere  operating 
responsibility  is  transferred 
from  producing  operator 
to  transporting  operator; 
commerrts  due  tiy  12-1- 
97;  published  10-2-97 

JUSTICE  DEPARTMENT 
Drug  Enforeamant 
AdnMniatrallon 

Records,  reports,  and  exports 

of  listed  chemicals: 

Iodine  and  hydrochloric  gas 
(hydrogen  chloride  gas); 
comments  due  t)y  12-1- 
97;^  published  9-30-97 

JUSTICE  DEPAYTTMENT 
Immigration  and' 
Naturalization  Service 

Immigration:  ' 

Aliens  in  U.S.,  proceedings 
to  determirw 
removability— 

Deportation  suspension, 
removal  carx^ellation, 
and  status  adjustment 
cases;  comments  due 
by  12-1-97;  published 
10-3-97 

Aliens — 
Employment  verification; 
acceptable  documents 
designation:  comments 
due  by  12-1-97; 
put>lished  9-30-97 

Visa  waiver  pilot  program — 


Slovenia  and  Ireland; 
comments  due  by  12-1- 
97;  published  9-30-97 
JUSTICE  DEPARTMENT 

Executive  Office  for 
Irrmiigration  Review; 
Permanent  residence  status 

adjustment  applications; 

adjudication  completion; 

comments  due  by  12-1- 

97;  published  9-30-97 

NUCLEAR  REGULATORY 
COHmiSSION 

Byproduct  material;  domestic 
licensing: 

Timepieces  containing 
gaseous  tritium  light 
sources;  distribution; 
comments  due  by  12-6- 
97;  pubHshed  9-19-97 
Production  and  utilization 
fadlities;  domestic  licensing: 
Nuclear  power  plants — 
IEEE  national  consensus 
standard;  comments 
due  by  12-1-97; 
pubhshed  10-17-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  12-3-97; 
ptMished  11-3-97 
Retirement: 
National  Capital 
Revitalization  and  Self- 
Govemment  Improvement 
Ad- 
Retirement,  health,  arxJ 
life  insurance  coverage 
for  Distrid  of  Columbia 
employees:  comments 
due  by  12-1-97; 
published  9-30-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  fink  (GPL) 
service — 

Canada;  comments  due 
by  12-1-97;  published 
10-31-97 

STATE  DB>ARTMENT 

Visas;  rionimmigrant 

documentation: 

Visa  waiver  pilot  program — 
Prot>ationary  entry  status 
eliminated,  designation 
of  Ireland  as  permanent 
partk:ipating  country, 
and  extention  of 
program  to  Slovenia; 
comments  due  by  12-1- 
97;  published  9-30-97 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  identification  system; 
comments  due  by  12-4-97; 
published  10-20-97 

TRANSPORTATION 
DEPARTMBIT 
Federal  Aviation 
Admlniatration 

Air  traffic  operating  and  flight 
niles: 

Aircraft  operator  security: 
comments  due  by  12-1- 
97;  published  8-1-97 
fiiirpotX  security;  comments 
due  by  12-1-97;  published 
8-1-97 
Class  B  airspace:  comments 
due  by  12-1-97;  published 
10-30-97 
Class  E  airspace;  comments 
due  by  12-1-97;  published 
10-17-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
AdmlnistratkMi 

Prohibited  drug  use  and 
alcohol  misuse  prevention  in 
trar>sit  operations: 
Post-accident  drug  and 
akxjhol  test  results  taken 
by  State  ar>d  local  law 
enforcement  personnel; 
use  t>y  emptoyers; 
comments  due  by  12-1- 
97;  published  9-30-97 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  regulatory  review: 
Electronk;  operations; 
banking  services  delivered 
eledronk»lly;  comments 
due  by  12-2-97;  published 
10<J-97 

UST  OF  PUBUC  LAMTS 

This  is  a  continuing  list  of 
publk:  bills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  http7/ 
www.  nara.gov/nara/fedreg/ 
fedreg.html. 

Ttie  text  of  laws  is  not 
published  in  the  Federal 


Regisler  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Supenntendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http-7/ 
www.access.gpo.gov/8u_doc8/. 
Some  taws  may  not  yet  be 
available. 

KR.  1090/P.L  105-111 

To  amend  title  38,  United 
States  Code,  to  aUow  revision 
of  veterans  benefits  dedstons 
based  on  dear  and 
unmistakable  error.  (Nov.  21, 
1997;  111  Stat.  2271) 

H.R.  184(VP.L  106-112 

Law  Entorcement  Technok>gy 
Advertisement  Clarifk»tk)n  Act 
of  1997  (l^ov.  21,  1997;  til 
StaL  2273) 

H.R.  2366/P.L.  10S-11S 

Census  of  Agriculture  Act  of 
1997  (Nov.  21,  1997;  111 
Stat.  2274) 

8.  714/P.L  106-114 

Veterans'  Benefits  Act  of  1997 
(Nov.  21,  1997;  111  StaL 
2277) 

S.  830IP.L.  105-115 

Food  and  Drug  Administration 
Modemizatky)  Ad  of  1997 
(Nov.  21,  1997;  111  Stat 
2296) 

S.  923/P.L  106-116 

To  amend  titte  38,  United 
States  Code,  to  prohit)it 
interment  or  memoriaiization  in 
certain  cemeteries  of  persons 
committirig  Federal  or  State 
capital  crimes.  (Nov.  21,  1997; 
111  StaL  2381) 

S.  12S8/P.L  106-117 

To  amend  the  Uniform 
Relocation  Assistance  and 
Real  Property  Acquisition 
Policies  Ad  of  1970  to  prohibt 
an  alien  wtto  is  noK  lawfully 
present  in  the  United  States 
from  receiving  assistarx^e 
under  that  ACL  (Nov.  21, 
1997;  111  Stat.  2384) 

Last  List  November  2S,  1997 
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Proposed  collection;  comment  request,  63338-63339 

Submission  for  OMB  review;  comment  request,  63339- 
63340 
Meetings: 

North  American  Numbering  Council,  63340 

Federal  Deposit  Insurance  Corporation 

RULES 

General  policy: 
Annual  independent  audits  and  reporting  requirements. 
63256-63260 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  63340 

Federal  Energy  l^ulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings:- 
Southern  Com{>any  Services.  Inc.  et  al.,  63323-63327 


Environmental  statements;  availability,  etc  : 

Montana  Power  Co..  63327-63328 
Hydroelectric  applications.  63328-63329 
Applications,  hearings,  determinations,  etc.: 

Koch  Gateway  Pipeline  Co.,  63321 

NorAm  Gas  Transmission  Co.,  63321-63322 

Northern  Natiu^  Gas  Co..  63322 

Philadelphia  Gas  Works.  63322 

The  Peoples  Gas  Light  and  Coke  Co..  63322-63323 

Williston  Basin  Interstate  Pipeline  Co.,  63323 

Federal  Highway  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  63407-63408 
Environmental  statements;  notice  of  intent: 

Henderson  and  Warren  Counties,  IL,  63408 
Intelligent  Transportation  Systems  National  Architecture; 
dedicated  short  range  commimication  systems; 
implementation,  63408-63411 
Right-of-way  and  environment: 
Outdoor  advertising  control:  Nevada  Transportation 
Oepartment  application  to  change  highway 
beautification  Federal/State  agreement;  comment 
request,  63411-63412 

Federal  IMaritime  Commission 

NOTICES 

Privacy  Act: 

Systems  of  records,  63341-63342 

Federal  Mediation  and  ConcHiatton  Servica 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  63342-63343 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  63343 

Formations,  acquisitions,  and  mergers,  63343-63344 

Permissible  nonbanking  activities,  63344 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  63344-63345 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  63345 
Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Conservation  agreements — 

Spotted  frog,  63375-63376 
Endangered  and  threatened  species  permit  applications, 

63374-63375 
Marine  mammals  permit  applications.  63376-63377 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Merial  Ltd..  63269-63271 
Human  drugs: 
Drug  Price  Competition  and  Patent  Term  Restoration  Act; 
drugs  marketed  under  abbreviated  new  drug 
applications;  180-day  marketing  exclusivity  policy. 
63268-63269 
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Medical  devices: 
Cigarettes  and  smokeless  tobacco  products;  restriction  of 
sale  and  distribution  to  protect  children  and 
adolescents 
Federal  preemption;  State  and  local  government 
exemption  applications,  63271-63274 
NOTICES 

Food  additive  petitions: 

Ashland  Chemical  Co.;  withdrawn,  63347 
Human  drugs: 

New  drug  applications — 
Parke-Davis  et  al.;  approval  withdrawn.  63347-63349 
Meetings: 

Minimizing  microbial  food  safety  hazards  for  fi«sh  fiiiit 
and  vegetables,  63349-63350 
Pesticide,  food,  and  feed  additive  petitions: 

Ciba  Specialty  Chemicals  Corp.,  63350-63351 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Livestock  and  poultry  carcasses;  visible  fecal  material 
contamination  prevention;  "zero  tolerance" 
standards.  63254-63255 
PROPOSED  RULES 
Poultry  inspection: 
Imported  products:  list  of  eligible  coimtries — 
Mexico.  63284-63286 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Louisiana 
New  Orleans.  Port  of.  63314-63315 

Pennsylvania.  63315 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  63377 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  63351-63353 
Submission  for  OMB  review;  comment  request,  63353- 
63354 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  workforce  distribution  studies  program,  63354- 

63356 
HIV  care  grant  program,  63356-63357 
HIV  emergency  grant  program,  63357-63359 

Meetings: 
Childhood  Vaccines  Advisory  Commission.  63359-63360 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  63364-63374 


Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Chinese  Student  Protection  Act;  implementation.  63249- 
63254 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

See  Prisons  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63384-63385 
Pollution  control;  consent  judgments: 

Bell.  Larry  A.,  et  al.,  63385 

Glidden  Co.,  63385-63386 

Neville  Land  Co.  et  al.,  63386 

Young,  Jane  A.,  et  al..  63386 

l-abor  Departinent 

See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

l-and  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

La  Plata  County.  CO;  competitive  coal  lease  application; 
public  hearing.  63377-63378 
Meetings: 

Iditmtxl  Advisory  Council.  63378 
Minerals  management: 

Mining  claims;  forms  of  legal  financial  guarantees — 
Nevada.  63378-63379 
Opening  of  public  lands: 

Idaho. 63379 
Public  land  orders: 

Colorado,  63379-63380 

Idaho.  63380 

New  Mexico,  63380 
Realty  actions;  sales,  leases,  etc.: 

Florida,  63380-63381 

Montana,  63381 
Survey  plat  filings: 

Idaho,  63381 

New  Mexico,  63381-63382 

Mine  Safety  and  Health  Administration 

NOTICES 

Petitions  for  safety  standard  modifications;  summary  of 
affirmative  decisions,  63393-63400 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  63400-63401 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act.  63401 


VI 
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National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Fuel  system  integrity;  crossover  lines,  63306-63308 
NOTICES 
Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility:  determinations,  63412-63413 
Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 

General  Motors  Corp.,  63413-63416 

Nissan  Motor  Corp..  U.S.A..  63416-63418 

National  Institutes  of  Healttt 

NOTICES 
Meetings: 
National  Human  Genome  Research  Institute,  63360 
National  Institute  of  Child  Health  and  Human 

Development,  63360,  63361 
National  Institute  of  Mental  Health.  63360-63361.  63361 
National  Library  of  Medicine.  63362 
Scientific  Review  Center  special  emphasis  panels.  63362- 

63363  *. 

Warren  Grant  Magnuson  Clinical  Center  Board  of 

Govenors.  63363 

National  Labor  Relations  Board 

NOTICES 

Meetings;  Sunshine  Act,  63401-63402 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Scoping  document:  availability  and  comment  request, 
63308-63309 
Northeastern  United  States  fisheries — 
New  Cnglemd  Fishery  Management  Council;  meetings, 
63309-63310 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63315-63316 
Meetings: 
Ecosystem  Principles  Advisory  Panel.  63316 
Gulf  of  Mexico  Fishery  Management  Council.  63316- 
63317 
Permits: 
Endangered  and  threatened  species.  63317-63318 

National  Park  Service 

NOTICES 

Concession  contracts  and  permits,  existing  extensions, 

63382 
Environmental  statements;  availability,  etc: 
Air  Force  Memorial,  Iwo  Jima  Memorial,  and  Netherlands 
Carillon.  63382-63383 

Overseas  Private  Investment  Corporation 

NOTICES 

Hearings,  63383-63384 

Meetings;  Sunshine  Act.  63384 

Personnel  lAanagement  Office 

PROPOSED  RULES 

Healih  benefits.  Federal  employees: 

Disenrollment,  63282-63284 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  63402 


Postal  Service 

RUCES 

Practice  in  proceedings: 
Administrative  offsets  initiated  against  former  employees; 
conduct  of  hearings.  63278-63281 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Closing  of  Departments  and  Agencies  on  December  26, 
1997  (EO  13068).  63247 

Prisons  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 
Glenville.  WVA;  U.S.  penitentiary  construction,  63390 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Environmental  Health  Sciences; 
National  Toxicology  Program,  63364 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  63402 

Reclamation  Bureau 

NOTICES 

Meetings: 
Glen  Canyon  Technical  Working  Group,  63383 
Yakima  River  Basin  Water  Enhancement  Project 
Conservation  Advisory  Group,  63383 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 
Hazardous  materials  transportation — 
Oxidizers  as  cargo  in  passenger  aircraft;  prohibition: 
public  meeting,  63306 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Stock  Exchange,  Inc..  63404-63405 
Government  Securities  Clearing  Corp.,  63405-63406 

Applications,  hearings,  determinations,  etc.: 
Bank  Austria  AG  et  al.,  63402-63404 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Debt  Collection  Improvement  Act  of  1996;  implementation, 
63274-63277 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Owensville  Terminal  Co..  Inc..  63418-63419 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 
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See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 

PROPOSED  RULES 

Privacy  Act;  implementation,  63304-63306 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  63406 

Treasury  Departmsnt 

See  Community  Development  Financial  Institution 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Exemptions  fixjm  currency  transactions  reportine 
63298-63299 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  63419 
Submission  for  OMB  review;  comment  request,  63419- 
63421 

Meetings: 
White  House  Conference  Center.  63421 

Veterans  Affairs  Department 

RULES 

Loan  guaranty: 
Electronic  payment  of  all  funding  fees,  63277-63278 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Energy.  63424-63425 

Part  III 

Department  of  Education,  63428-63435 

Part  IV 

Department  of  Education.  6343&-63439 


Reader  Aids 

Additional  information,  including  a  fist  of  telephone 
numbers,  finding  aids,  reminders,  and  a  fist  of  PubUc  Uws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-O920. 
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Presidential  Documents 


Executive  Order  13068  of  November  25,  1997 

Closing  of  Govemment  Departments  and  Agencies  on  Friday 
December  26,  1997 


By  the  authority  vested  iii  me  as  President  of  the  United  States  of  America. 
It  IS  hereby  ordered  as  follows: 

Section  l.  AU  executive  departments  and  agencies  shall  be  closed  and  their 
employees  excused  from  duty  on  Friday,  December  26.  1997.  the  day  follow- 
mg  Clmstmas  Day,  except  as  provided  in  section  2  below. 
Sec.  2.  The  heads  of  executive  departments  and  agencies  may  determine 
that  certam  ofBces  and  installations  of  their  organizations,  or  parts  thereof 
must  remam  open  and  that  certain  employees  must  report  for  duty  on 
December  26,  1997,  for  reasons  of  national  security  or  defense  or  for  other 
pubhc  reasons. 

Sec  3.  Friday.  December  26,  1997.  shall  be  considered  as  falling  within 
the  scope  of  Executive  .Order  11582  and  of  5  U.S.C.  5546  and  6103(b) 
and  other  similar  statutes  insofar  as  they  relate  to  the  pay  and  leave  of 
employees  of  the  United  States. 


IXnAjXiU^AA^l^tUuodk^AA 


THE  WHITE  HOUSE, 
November  25,  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legai  effect,  most  of  which 
are  keyed  to  and  codified  in  the  CkxJe  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Docunf)ents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  245 
[MS  No.  1607-09] 
RfN1115-AI>33 

Adjustment  of  Status;  Certain 
Nationals  of  the  People's  Republic  of 
China 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  adopts,  with  one 
change,  an  interim  rule  published  in  the 
Federal  Register  on  July  1, 1993,  by  the 
Immigration  and  Naturalization  Service 
(Service),  which  implemented  the 
Chinese  Student  Protection  Act  of  1992 
(CSPA).  Although  the  Service  no  longer 
accepts  applications  from  CSPA 
principals,  this  rule  finalizes  the 
procedures  by  which  the  spouses  and 
children  of  CSPA  beneficiaries  who 
have  been  temporarily  residing  in  the 
United  States  may  become  lawful 
permanent  residents  of  this  country.  It 
also  removes  the  procedures  for  granting 
voluntary  departure  for  certain 
dependents  piuvuant  to  recent 
legislative  changes. 
EFFECIIVE  DATE:  December  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  B  Chang,  Chief,  Residence  and 
Status  Services  Branch,  Office  of 
Adjudications,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  Room  3214,  Washington,  DC 
20536,  Telephone  (202)  514-5014. 

SUPPLEMENTARY  INFORMATION: 

Background 

Executive  Order  12711  of  April  11, 
1990,  provided  temporary  protection  for 
certain  nationals  of  the  People's 
Republic  of  China  (PRC)  and  their 
dependents  who  were  in  the  United 


States  on  or  after  June  5, 1989,  up  to  and 
including  the  date  of  Executive  Order 
12711.  It  permitted  temporary  deferral 
of  enforcement  of  their  departiu«  from 
the  United  States  and  conferred 
eligibility  for  certain  other  benefits 
through  January  1, 1994. 

The  CSPA,  PubUc  Uw  102-404. 
dated  October  9, 1992,  was  enacted  to 
regularize  the  status  of,  and  extended 
permanent  protections  to,  most  of  the    ' 
PRC  nationals  and  their  dependents 
who  were  covered  by  Executive  Order 
12711.  It  provides  these  persons  with 
the  opportunity  to  become  lawful 
permanent  residents  through  adjustment 
of  status  under  section  245  of  the 
Inmiigration  and  Nationality  Act  (Act), 
a  procedure  whereby  persons  in  the 
United  States  in  temporary  immigration 
status  may  convert  to  lawful  permanent 
resident  status.  Section  245  of  the  Act 
requires  most  persons  seeking  to  adjust 
status  to  show  that  they  meet  strict 
eligibility  requirements;  however,  the 
CSPA  allows  many  of  these 
requirements  to  be  waived  for  eligible 
CSPA  applicants.  If  the  Service  denies 
an  application  for  adjustment  of  status 
under  the  CSPA,  the  applicant,  if  not  an 
arriving  alien,  may  renew  his  or  her 
application  in  proceedings  under  8  CFR 
part  240.  See  8  CFR  245.2(a)(5)(ii).  The 
CSPA  application  period  lasted  from 
July  1, 1993,  until  June  30, 1994. 

The  CSPA  does  not  allow  every 
person  covered  by  Executive  Order 
12711  to  become  a  lawful  permanent 
resident  of  the  United  States.  A 
qualified  CSPA  applicant  must  have 
initially  entered  the  United  States  on  or 
before  April  1 1 ,  1990,  and  must 
otherwise  be  a  person  described  in 
section  1  of  the  Executive  Order  12711; 
must  have  resided  continuously  in  the 
United  States  since  April  11, 1990, 
except  for  brief,  casual,  and  innocent 
departures;  and  may  not  have  spent 
more  than  90  days  in  the  PRC  between 
April  11, 1990,  and  October  9,  1992.  A 
qualified  applicant  must  also  meet  the 
requirements  for  adjustment  of  status 
imder  section  245  of  the  Act,  unless 
such  requirements  have  been  expressly 
waived  by,  or  are  waived  at  the 
discretion  of,  the  Attorney  General  in 
accordance  with  the  CSPA. 

On  July  1,  1993,  at  58  FR  35832- 
35839,  the  Service  published  an  interim 
rule  with  request  for  comments  in  the 
Federal  Register.  The  rule  established 
procedures  for  adjustment  of  status  of 


persons  meeting  the  requirements  of  the 
CSPA.  The  interim  rule  became  efiective 
on  July  1,1993. 

All  CSPA  applications  had  to  be  filed 
before  July  1, 1994.  There  was  no 
provision  in  the  CSPA  for  late  filings. 
The  CSPA  program  was  a  success.  The 
Service  was  able  to  promptly  adjudicate 
the  great  majority  of  CSPA  applications. 
A  total  of  52.425  applicants  were 
granted  adjustment  of  status  under  the 
CSPA  during  fiscal  years  1993, 1994, 
and  1995.  A  very  smaH  number  of  CSPA 
applications  remain  j>ending.  The 
Service  is  publishing  this  final  rule  to 
respond  to  comments  received  during 
the  comment  period,  to  further  clarify 
the  Service's  position  on  the  interim 
rule,  and  to  provide  for  certain 
dependents  currently  in  the  United 
States  who  are  not  yet  eligible  to  file  for 
adjustment  of  status. 

CommenlB 

Interested  persons  were  invited  to 
submit  written  conmients  on  or  before 
August  2, 1993.  The  Service  received 
349  properly  addressed  written 
comments  during  the  comment  period. 
The  discussion  Aat  follows  simimarizes 
the  issues  that  have  been  raised  relating 
to  the  interim  rule  and  provides  the 
Service's  position  on  the  issues. 

General 

The  majority  of  commenters  wece 
pleased  with  the  enactment  of  the 
CSPA.  A  small  number  of  writers, 
however,  recommended  that  the  law  be 
rescinded.  Their  concerns  included  the 
economic  and  social  consequences  of 
increased  immigration,  the  CSPA's 
possible  encoiuagement  of  unlawful 
immigration,  the  delays  in 
implementation  of  democratic  reforms 
in  the  PRC  caused  by  the  permanent 
migration  of  potential  supporters,  and 
the  possibility  that  many  CSPA 
beneficiaries  would  not  need  the 
protections  offered  by  this  legislation. 
Other  writers  were  disturbed  by  the 
likelihood  that  persons  who  had  not 
been  actively  involved  in  the 
democratic  movement  in  the  PRC  or 
who  had  been  communist  party 
supporters  would  be  able  to  obtain 
lawful  permanent  residence  imder  the 
CSPA 

The  Service's  implementing 
regulations  cannot  be  used  to  rescind  or 
change  statutory  benefits  provided  by 
the  CSPA.  The  provisions  of  this  rule 
minimize  the  potential  for  abuse  of  the 
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benefits  provided  by  the  CSPA,  by 
ensuring  that  only  persons  who  meet 
the  requirements  enacted  by  Congress 
will  become  lawful  permanent 
residents.  Accordingly,  the  provisions  of 
the  rule  have  not  been  changed  because 
of  these  recommeDdations. 

Vim  Number  Allocation  for  CSPA 
ApplicantB 

Many  commenters  were  concerned 
about  the  interim  rule's  requirement 
that  a  CSPA  applicant  have  an 
immediately  available  visa  number 
under  the  worldwide  third  employment- 
baaed  skilled  worker  preference 
category  prior  to  approval  of  his  or  her 
adjustment  application.  Some  writers 
urged  the  service  tp  approve  CSPA 
adjustments  without  regard  to  visa 
number  availability,  stating  that  any 
delay  in  granting  permanent  residency 
to  qualified  applicants  would  be 
contrary  to  the  spirit  and  intent  of  the 
CSPA.  Other  commenters  recommended 
that  visa  numbers  for  CSPA  applicants 
be  obtained  from  the  refugee  category  or 
from  a  preference  classification  other 
than  the  third  employment-based 
skilled  worker  category,  since 
oversubscription  by  CSPA  applicants 
could  delay  the  immigration  of  urgently 
needed  skilled  workers. 

Adjustments  of  status  under  the  third 
employment-based  skilled  worker 
preference  category  are  subject  to 
several  numerical  limitations  under  the 
Act  The  CSPA  modifies  the  application 
of  two  of  these  restrictions:  however,  it 
does  not  waive  all  of  the  applicable 
statutory  numerical  limitations.  The 
CSPA  allows  the  Service  to  "consider," 
or  accept  a  CSPA  adjustment  of  status 
application  for  processing,  without 
re^rd  to  whether  an  immigrant  visa 
number  is  immediately  available.  It  alao 
allows  applications  to  be  approved 
without  regard  to  the  per-country 
numerical  limitations  of  section 
202(a)(2)  of  the  Act,  and  provides  for  a 
subsequent  gradual  deduction  of  these 
numbers  from  the  China  per-country 
quota.  It  does  not  allow  such  applicants 
to  be  approved  without  regard  to  the 
worldwide  numerical  restrictions  of 
sections  201  and  203  of  the  Act. 

The  CSPA  clearly  requires  applicants 
to  adjust  status  imder  the  third 
emplo3anent-based  skilled  worker 
category.  Section  2(aKl)  of  the  CSPA 
directs  the  Service  to  regard  each  CSPA 
applicant  as  having  been  approved  for 
claiuificabon  under  section 
203(bH3)(A)(i)  of  the  Act  as  a  third 
employment-based  skilled  worker. 

A  review  of  the  legislative  history  also 
supports  the  rule's  interpretation  of  the 
CSPA.  The  House  report  accompanying 
the  CSPA  clearly  shows  that  CSPA 


adjustments  of  status  are  intended  to  be 
placed  within  the  worldwide  quota  of 
section  201  of  the  Act.  See  H.R.  No.  826, 
102d  Cong.,  2d  Sess.  5-6  (1992).  In  the 
report.  Representative  Jack  Brooks 
states. 

(S.)  1216  pla(»8  the  number  of  Chinese 
adjustments  within  the  worldwide  anmul 
quota  of  section  201  of  the  Immigration  and 
Natiooality  Act  and  deducts  from  the  PRC's 
per  country  ceiling  each  year  a  portion  of  the 
number  of  Chinese  who  adjust  under  this  act. 
Because  the  worldwide  quota  is  not  waived, 
appUcants  will  be  required  to  await  the 
availability  of  a  visa  number  *  *  '.Id. 

In  the  discussion  in  the  Senate, 
managers  of  the  bill  also  explained  that 
CSPA  adjustments  will  be  couinted 
against  the  worldwide  quota.  See  138 
Cong.  Rec.  S7150  (daily  ed.  May  21, 
1992).  During  this  discussion,  Senator 
Slade  Gorton  stated: 

*  *  *  A  second  change  involves  a  provision 
to  count  those  persons  receiving  permanent 
residency  under  new  worldwide  immigration 
levels  as  established  by  the  launigration  Act 
of  1990.  Additional  provisions  also  address 
the  need  to  count  them  under  China's  per 
country  ceiling  without  adversely  affecting 
ongoing  immigration  (torn  China.  Id.  At 
S7150. 

The  Service  has  minimized  any 
adverse  impact  of  the  CSPA  upon  the 
availability  of  inunigrant  visa  numbers 
for  skilled  workers.  With  the  assistance 
of  the  Department  of  State,  the  Service 
was  able  to  significantly  streamline 
CSPA  application  processing  and 
approve  more  than  three-quarters  of 
CSPA  adjustment  of  status  applications 
during  the  final  3  months  of  fiscal  year 
1993.  These  procedural  changes  allowed 
CSPA  applicants  to  use  immigrant  visa 
numbers  which  would  not  otherwise 
have  been  utilized  by  any  immigrant, 
due  to  lack  of  demand. 

The  interim  rule's  provisions 
concerning  immigrant  visa  number 
limitations  reflect  statutory 
requirements  of  the  CSPA  and  the  Act 
Accordingly,  the  rule  has  not  been 
changed  in  response  to  these  comments. 

Order  of  Approral  and  Priority  Date 


A  number  of  coounents  addressed  the 
interim  rule's  procedure  for  determining 
the  order  in  which  adjustments  would 
be  granted  to  eligible  CSPA  applicants. 
These  commenters  felt  that  the  date  the 
application  was  properly  filed  with  the 
Siervice  should  not  determine  the  order 
of  approval  and  suggested  alternative 
procedures.  Some  commenters  wanted 
the  Service  to  give  preference  to 
applications  submitted  by  students 
because  they  felt  that  the  CSPA  was 
primarily  intended  to  protect  them. 
Other  suggestions  included  approving 


applications  based  on  the  date  the 
applicant  arrived  in  the  United  States; 
giving  priority  to  applications  filed  by 
heads  of  families:  delaying  the 
adjustment  of  Chinese  who  have  the 
ri^t  to  reside  in  third  coimtries,  such 
as  Hong  Kong;  and  giving  priority  to 
applications  submitted  by  persons  who 
had  not  returned  to  the  PRC  after  their 
initial  admission  to  the  United  States.  A 
few  conunenters  also  wanted  to  know 
how  the  Service  determines  whether  an 
application  has  been  "properly  filed." 

"The  CSPA  does  not  addrms  the  order 
in  which  qualified  CSPA  applicants 
should  be  allowed  to  adjust  status.  In 
the  absence  of  a  statutory  directive,  the 
Service  elected  to  follow  its  standard 
practice  by  assigning  each  application  a 
priority  data  based  on  the  date  on  which 
the  properly  filed  application  was 
received  by  the  Service,  and  by  using 
this  priority  date  to  determine  the  order 
in  which  available  visa  numben  would 
be  allocated  cmd  adjustments  granted  to 
qualified  applicants.  The  Service  has 
considered  the  alternatives  suggested  by 
these  commenters;  however,  their 
proposals  have  not  been  adopted 
because  they  could  not  be  efficiently 
implemented  or  because  their 
implementation  would  unEurly  delay 
the  processing  of  other  employment- 
based  third  preference  skilled  workers 
whose  initi^  applications  were  filed 
before  July  1, 1994. 

Guidelines  for  determining  when  an 
application  is  considered  to  be  properly 
filed  are  contained  in  the  Service's 
regulations  at  8  CFR  103.2(a)(7).  An 
application  is  not  considered  properly 
filed  if  the  application  has  not  been 
properly  signed,  or  unless  a  fee  waiver 
has  been  granted,  if  the  required  fee  is 
not  attached. 

Accordingly,  the  provisions  of  the 
rule  have  not  been  changed  as  a  result 
of  these  comments. 

Date  of  Arrival  in  tbe  UnitadStatae 

Some  commenters  objected  to  the 
interim  rule's  requirement  that  eligible 
CSPA  applicants  must  have  been  in  the 
United  States  between  Jime  5, 1989,  and 
April  11, 1990.  They  pointed  out  that 
some  persons  who  participated  in  the 
democratic  movement  may  have  been 
unable  to  leave  the  PRC  or  to  enter  the 
United  States  before  the  cut-off  date. 

This  regulatory  requirement  reflects 
one  of  the  three  fundiamental  statutory 
requisites  for  CSPA  eligibility.  Section 
2(b)(1)  of  the  CSPA  requires  all  eligible 
applicants  to  be  persons  described  in 
section  1  of  Executive  Order  12711. 
Section  1  of  Executive  Order  12711 
covers  only  persons  who  were  in  the 
United  States  on  or  after  Jime  5, 1989, 
up  to  and  including  April  11, 1990. 
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There  is  no  provisioh  of  the  CSPA  or 
Executive  Order  12711  which  would 
confer  CSPA  eligibility  on  persons  who 
initially  arrived  in  the  United  States 
after  April  11, 1990. 

Criteria  for  CSPA  coverage  were 
discussed  several  times  in  both  the 
House  and  the  Senate.  The  record 
contains  no  indication  that  Congress 
intended  the  Service  to  grant  CSPA 
benefits  to  persons  who  are  imable  to 
meet  this  requirement.  In  the  discussion 
on  the  final  version  of  the  bill  as  it 
passed  in  the  House,  supporters  of  the 
legislation  addressed  the  fundamental 
requirements  for  CSPA  eligibility.  See 
138  Cong.  Rec.  H7819-7820  (daily  ed. 
Aug.  10, 1992).  During  this  discussion. 
Congresswoman  Nancy  Pelosi 
explained: 

S.  1216  would  allow  Chinese  nationals 
who  were  in  the  United  States  during  the 
Tiananmen  Square  massacre  to  apply  for 

Ermanent  residency  in  the  United  States.  To 
eligible  for  permanent  residency,  the 
Chinese  national  must  have  first,  been  in  the 
United  States  sometime  between  June  4, 1989 
and  April  11, 1990.  Id.  At  H7820. 

The  Service  had  previously 
determined  that  a  brief,  casual,  and 
innocent  departtire  from  the  United 
States  between  June  5, 1989,  and  April 
11. 1990,  inclusive,  would  not  preclude 
an  individual  from  coverage  imder 
section  1  of  Executive  Order  12711  and 
eligibility  for  Executive  Order  12711 
benefits.  As  explained  in  the 
Supplementary  Information  to  the 
interim  rule,  this  same  interpretation  of 
the  Executive  Order  12711  requirements 
is  applied  when  determining  whether  a 
CSPA  applicant  is  a  person  described  in 
section  1  of  Executive  Order  12711. 

The  requirement  that  an  eligible 
applicant  establish  that  he  or  she  was  in 
the  United  States  at  some  time  between 
Jime  5, 1989,  and  April  11, 1990, 
incltisive,  or  would  have  been  in  the 
United  States  during  this  time  period 
except  for  a  brief,  castial,  and  innocent 
departure  from  this  country,  is  based 
upon  clear  statutory  requirements; 
accordingly,  it  has  not  been  changed. 

Phjfsical  Presence  in  the  PRC 

Many  commenters  discussed  the 
prohibition  on  granting  CSPA  benefits 
to  persons  who  had  remained  in  the 
PRC  for  an  aggregate  of  more  than  90 
days  during  the  period  between  April 
11, 1990,  and  October  9,  1992.  Most  of 
these  writers  recommended  that  the 
restriction  be  waived  if  circumstances 
beyond  the  applicant's  control 
prevented  his  or  her  timely  departure 
from  the  PRC,  or  if  the  applicant  had 
obtained  an  advance  parole  prior  to 
departing  the  United  States.  Other 
commenters  felt  that  the  rule  should  be 


modified  to  prohibit  adjustment  of 
stattis  under  the  CSPA  if  the  applicant 
traveled  to  the  PRC  for  any  reason  after 
April  10, 1990;  if  the  applicant  stayed 
in  the  PRC  for  more  than  30  days  during 
the  restricted  period;  or  if  the  applicant 
stayed  in  the  PRC  for  more  than  90  days 
at  any  time  after  April  11, 1990.  Some 
writers  felt  that  the  interim  rule's 
restriction  should  be  applied  only  if  the 
applicant  stayed  in  the  PRC  for  more 
than  90  days  on  any  single  occasion. 

The  regiuatory  restriction  on  physical 
presence  in  the  PRC  is  based  on  the 
third  of  the  three  fundamental  statutory 
requisites  for  CSPA  eligibility.  Section 
2(b)(3)  of  the  CSPA  states  tiiat  the  CSPA 
covers  only  a  person  who  "was  not 
physically  present  in  the  People's 
Republic  China  for  longer  than  90  days 
after  such  date  [April  11, 1990)  and 
before  the  date  of  the  enactment  of  this 
Act  [October  9, 1992]." 

A  review  of  the  legislative  history  also 
supports  the  rule's  provisions.  The 
fundamental  requirements  for  CSPA 
eligibility  were  discussed  prior  to 
passage  of  the  final  version  of  the  Wll  by 
the  House.  See  138  Cong.  Rec.  H7819- 
7820  (daUy  ed.  Aug.  10,  1992).  During 
this  discussion,  Congresswoman  Pelosi 
explained  that  to  be  eligible  for  CSPA 
benefits  the  applicant,  inter  alia,  must 
have  "not  been  to  China  for  more  than 
90  days  after  April  11.  1990."  Id.  At 
H7820  (emphasis  added). 

There  is  no  indication  in  thi« 
discussion  that  Congress  intended  the 
Service  to  grant  CSPA  benefits  to  any 
person  imable  to  meet  basic  eligibility 
requirements,  or  that  the  90-day 
limitation  should  apply  only  to 
applicants  who  had  remained  in  the 
PRC  for  more  than  90  days  on  any  one 
occasion. 

If  eligible,  a  person  who  has  spent 
more  than  90  days  in  the  PRC  may  be 
able  to  request  permission  to  remain  in 
the  United  States  under  another 
provision  of  the  Act  For  example,  a 
person  who  has  reason  to  fear 
persecution  upon  return  to  his  or  her 
home  country  and  believes  that  he  or 
she  meets  the  definition  of  "refugee" 
found  in  section  101(a)(42)  of  the  Act 
may  be  eligible  to  apply  under  section 
208  of  the  Act  for  asylum. 

The  interim  rule's  provisions 
concerning  physical  presence  in  the 
PRC  during  the  restricted  period  are 
based  on  the  statutory  requirements  of 
the  CSPA.  Accordingly,  the  final  rule 
makes  no  changes  to  these  provisions. 

Entry  Without  Inspection 

Some  commenters  objected  to  the 
interim  rule's  requirement  that,  in  order 
to  be  eligible  for  adjustment  of  status 
under  the  CSPA.  an  applicant  must 


establish  that  he  or  she  was  inspected 
and  admitted  or  paroled  into  the  United 
States  upon  his  or  her  last  arrival  in  this 
country.  A  number  of  writers  felt  that 
entry  without  inspection  should  not 
preclude  adjustment  of  status  under  the 
CSPA  because  these  persons  also 
deserved  the  protections  offered  by  the 
CSPA.  Others  felt  that  persons  who 
reentered  the  United  States  with  an 
advance  parole  after  having  initially 
entered  the  country  without  inspection 
should  not  be  allowed  to  adjust  status 
because  they  had  violated  the  U.S. 
immigration  laws. 

The  CSPA  expressly  provides  for 
certain  rules  that  shall  apply  to  an 
eligible  alien  who  applies  for 
adjustment  of  status  under  section  245 
of  the  Act  While  the  CSPA  does 
provide  an  exemption  from  ineligibility 
under  section  245(c)  of  the  Act.  which 
generally  precludes  adjustment  if  the 
applicant  has  been  employed  without 
authorization;  is  not  in  lawful  status 
when  seeking  employment-based 
immigrant  status;  had  failed  to 
continuously  maintain  a  lawful 
nonimmigrant  status  or  otherwise 
violated  the  terms  of  a  nonimmigrant 
visa;  or  was  admitted  to  the  United 
States  as  a  crewman,  in  transit  without 
visa  status,  in  S  visa  status,  or  under  the 
visa  waiver  programs  of  sections  212(1) 
or  217  of  the  Act.  it  does  not  exempt 
applicants  from  compliance  with  the 
requirements  of  section  245(a)  of  the  Act 
that  they  be  inspected  and  admitted  or 
paroled  into  the  United  States.  Since  the 
CSPA  specifically  requires  applicants  to 
apply  under  section  245  of  the  Act; 
expressly  waives  a  portion  of  the 
requirements  for  adjustment  under 
section  245  of  the  Act  (section  245(c)  of 
the  Act);  and  makes  no  mention  of 
waiving  the  other  requirements  of 
section  245,  the  Service  has  determined 
that  CSPA  applicants  must  comply  with 
the  requirements  of  section  245(a)  of  the 
Act  To  date,  several  courts  have 
concurred  with  the  Service's 
interpretation. 

While  the  Service  cannot  waive  the 
requirements  of  section  245(a)  of  the  Act 
for  CSPA  applicants,  it  also  cannot 
impose  additional  restrictions  beyond 
those  required  by  the  statute.  A  person 
who  was  paroled  into  the  United  States 
upon  his  or  her  last  arrival  meets  the 
requirements  of  section  245(a)  of  the  Act 
regardless  of  whether  he  or  she  had 
previously  entered  this  country  in 
violation  of  the  immigration  laws. 

The  Ser\ice  wishes  to  point  out  that 
the  Supplementary  Information  to  the 
interim  rule  contains  a  typographical 
error,  which  may  have  confused  some  • 
readers.  The  sentence  reading:  "The 
CSPA  also  allows  eligible  applicants  to 
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adjust  status  without  regard  to  the 
provisions  of  section  245(a)  of  the  Act" 
should  have  read:  "The  CSPA  allows 
eligible  applicants  to  adjust  status 
without  regard  to  the  provisions  of 
section  245(c)  of  the  Act."  See  58  FR 
35835  (1993).  The  following  paragraph 
and  the  interim  rule's  regulatory 
language  correctly  state  that  the 
requirements  of  section  245(a)  of  the  Act 
have  not  been  waived.  The  Service 
regrets  any  confusion  caused  by  this 
typographical  error,  which  does  not 
necessitate  any  changes  to  the  ^al  rule. 

The  Service  received  a  number  of 
inquiries  after  the  end  of  the  comment 
period  concerning  the  effect  of  a 
recently  enacted  law  on  eligibility  under 
the  CSPA.  Specifically,  section  245(i)  of 
the  Act  allows  otherwise  qualified 
persons  who  entered  the  United  States 
without  having  been  inspected  and 
admitted  or  paroled  to  be  granted 
adjustment  of  status  upon  payment  of 
an  additional  sum  of  $1000.  This 
provision  became  effective  on  October 
1,  1994,  3  months  after  the  close  of  the 
CSPA  application  period.  It  is  due  to 
sunset  on  October  23. 1997.  Since  the 
new  law  applies  only  to  applications 
filed  after  October  1,  1994,  (see  8  CFR 
245.10(e))  it  has  no  effect  on  CSPA 
a<^ufltment-of-status  applications. 
Accordingly,  the  interim  rule's 
requirement  that  an  eligible  CSPA 
applicant  show  that  he  or  she  entered 
the  United  States  following  an 
inspection  and  admission  or  parole  has 
not  been  changed. 

Ineligibility  Under  Section  245(d)  of  the 
Act 

A  small  number  of  commenters  felt 
that  otherwise-eligible  applicants 
should  be  allowed  to  adjust  status  under 
the  CSPA  without  regard  to  the 
provisions  of  section  245(d)  of  the  Act, 
or  requested  further  clarification 
concerning  this  provision. 

Section  245(d)  of  the  Act  prohibits  the 
approval  of  an  adjustment-of-status 
application  filed  under  section  245  of 
the  Act  if  the  applicant  is  a  person 
lawfully  admitted  to  the  United  States 
on  a  conditional  basis  under  section  216 
of  the  Act  based  on  a  recent  marriage  to 
a  citizen  or  lawful  permanent  resident 
of  the  United  States.  It  also  prohibits  the 
approval  of  an  adjustment-of-status 
application  filed  under  section  245  of 
the  Act  if  the  applicant  last  entered  the 
United  States  in  K-1  or  K-2 
nonimmigrant  statiis  as  a  fiance(e)  of  a 
U.S.  citizen  or  as  the  child  of  a  K-1 
nonimmigrant  fiance(e).  By  regulation, 
the  Service  had  created  an  exception 
only  in  cases  where  the  adjxistment 
application  is  based  on  the  marriage  to 
the  U.S.  citizen  who  filed  the  fianca(e) 


petition  (See  8  CFR  245.1(c)(6)).  Since 
CSPA  adjustment-of-status  applications 
are  filed  under  section  245  of  the  Act 
and  the  CSPA  does  not  waive  this 
restriction,  the  Service  must  deny  a 
CSPA  adjustment-of-status  application 
if  the  adjustment  is  prohibited  under 
section  245(d)  of  the  Act  The 
prohibition  on  adjustment  of  status  does 
not  apply  to  a  person  whose  conditional 
residency  under  section  216  of  the  Act 
has  been  terminated.  See  Matter  of 
Stockwell,  20  I  &  N  Dec.  309  (BIA  1991). 
Accordingly,  no  changes  have  been 
made  as  a  result  of  these  comments. 

Waivers  of  Inadmissibility 

Several  commenters  asked  the  Service 
to  modify  the  interim  rule's  provisions 
concerning  inadmissibility  under 
section  212(a)  of  the  Act  Some 
commenters  were  concerned  that  the 
elderly  or  persons  fijrst  entering  the 
labor  market  would  be  unable  to  meet 
public  charge  requirements  and  asked 
that  a  blanket  waiver  be  provided.  Other 
writers  felt  that  inadmissibility  for 
health  reasons  was  unfair  and  asked  the 
Service  to  automatically  waive  that 
basis  for  inadmissibility.  A  few 
commenters  asked  the  Service  to 
include  stronger  statements  concerning 
ineligibility  based  on  current  or  former 
communist  party  membership  and  not 
to  waive  inadmissibility  on  this  basis 
unless  the  applicant  has  provided 
evidence  that  his  or  her  membership  has 
been  terminated. 

The  CSPA  provides  two  blanket 
waivers  of  inadmissibility  under  section 
212(a)  of  the  Act.  It  automatically 
waives  inadmissibility  under  section 
212(a)(5)  of  the  Act  because  the 
applicant  did  not  obtain  a  labor 
certification  or  failed  to  meet  certain 
requirements  applicable  to  foreign- 
trained  physicians.  It  also  provides  a 
blanket  waiver  of  the  provisions  of 
section  212(a)(7)(A)  of  the  Act  relating 
to  documentary  requirements  for  entry 
as  an  immigrant.  The  CSPA  also  allows 
most  other  grounds  of  inadmissibility 
under  section  212(a)  of  the  Act  to  be 
individually  waived  at  the  discretion  of 
the  Attorney  General  for  purposes  of 
ensuring  family  unity  or  if  approval  of 
the  waiver  is  otherwise  in  the  public 
interest.  Both  health-related  and  public 
charge  inadmissibility  may  be  waived 
for  these  reasons  at  the  discretion  of  the 
Attorney  General.  There  is,  however,  no 
statutory  foundation  for  providing  a 
blanket  wtuver  of  inadmissibility  on  this 
basis,  nor  does  such  a  blanket  waiver 
appear  to  be  necessary.  Inadmissibility 
based  on  communist  party  membership 
may  also  be  individually  waived  at  the 
discretion  of  the  Attorney  General  for 
purpoMS  of  ensuring  family  unity,  if 


approval  of  a  waiver  is  otherwise  in  the 
public  interest,  or  if  the  applicant 
qualifies  for  any  of  the  waivers  provided 
in  section  212(a)(3)(D)  of  the  Act.  The 
Service  will,  of  course,  deny  an 
adjustment-of-status  application  filed  by 
any  person  who  is  a  current  or  former 
communist  party  member  who  does  not 
qualify  for  a  waiver.  An  applicant  who 
has  terminated  communist  party 
membership  is  encouraged  to  provide 
evidence  of  the  termination  with  his  or 
her  application. 

Accordingly,  the  interim  rule's 
provisions  relating  to  inadmissibility 
under  section  212(a)  of  the  Act  have  not 
been  changed. 

Dual  Nationality 

A  few  commenters  discussed  whether 
persons  who  are  nationals  of  both  the 
PRC  and  a  second  country  should  be 
allowed  to  adjust  status  under  the 
CSPA.  One  commenter  felt  that  dual 
nationals  should  not  be  allowed  to 
adjust  statiis  under  the  CSPA,  while 
another  writer  felt  that  a  CSPA 
applicant  should  not  be  bound  by  the 
country  of  nationality  claimed  or 
established  at  the  time  of  entry  for  the 
duration  of  his  or  her  stay  in  the  United 
States.  A  third  commenter  wanted 
clarification  of  dual  nationality  as  it 
applies  to  persons  bearing  Hong  Kong 
travel  documents. 

Although  the  Service  explained  its 
position  concerning  dual  nationality  in 
the  Supplementary  Information  to  the 
interim  rule,  the  interim  rule's 
regulatory  language  merely  requires 
CSPA  principal  applicants  to  be 
nationals  of  the  PRC.  As  explained  in 
the  Supplementary  Information,  the 
Service  would  not  necessarily  preclude 
a  person  who  is  a  dual  national  of  the 
PRC  and  one  or  more  other  countries 
from  satisfying  the  PRC  nationalify 
requirement  under  the  CSPA.  The 
Service  has  held  for  other  purposes, 
however,  that  a  person  is  bound  by  the 
nationalify  claimed  at  the  time  of  entry 
into  the  United  States  for  the  duration 
of  his  or  her  stay  and  sees  no  reason  to 
alter  this  practice  for  purposes  of  the 
CSPA.  Accordingly,  no  changes  have 
been  made  as  a  result  of  these 
comments. 

Late  Arriving  Dependents 

Most  commenters  discussed  the 
benefits  provided  to  family  members  in 
the  United  States  who  are  luable  to 
qualify  for  CSPA  adjustment  of  status 
because  they  arrived  in  the  United 
States  after  April  11,  1990.  Many  writers 
felt  that  these  late  arriving  dependents 
(LADs)  should  be  allowed  to  adjust 
status  under  the  CSPA  or  should  be 
granted  benefits  similar  to  those 
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provided  to  qualified  CSPA  principals. 
They  suggested  that  LADs  be  granted 
benefits  such  as:  A  waiver  of  per- 
coimtry  quota  limitations;  a  waiver  of 
the  2-year  home-coimtry  residency 
requirement  of  section  212(e)  of  the  Act; 
a  waiver  of  the  requirements  of  section 
245(c)  of  the  Act;  placement  imder  the 
second  femily-sponsored  preference 
category;  and  establishment  of  a  family 
unify  program  similar  to  that  provided 
for  the  spouses  and  children  of  persons 
who  adjusted  status  under  the 
Immigration  Reform  and  Control  Act  of 
1986.  Public  Law  99-603.  Some 
conunenteis  objected  to  the  rumored 
inclusion  of  LADb  in  the  second 
employment-based  preference  category. 
Other  writers  asked  that  LADs  be 
granted  liberal  approval  of  advance 
parole  requests  and  employment 
authorization;  excused  from  presenting 
birth  and  marriage  certificates  with  an 
adjustment-of-status  application; 
allowed  to  file  adjustment-of-status 
applications  at  the  Service  Centers; 
permitted  to  apply  for  adjustment  of 
status  before  the  principal's  CSPA 
adjustment  application  is  approved; 
granted  adjustment  if  the  principal 
could  have  adjusted  under  the  CSPA  but 
chose  to  utilize  another  classification; 
and  allowed  to  adjust  status  or  to  apply 
for  immigrant  visas  in  a  third  country, 
rather  than  being  forced  to  return  to  the 
PRC. 

As  discussed  in  the  Supplementary 
Information  to  the  interim  rule,  the 
CSPA  requires  eligible  applicants  to 
meet  three  basic  eligibilify 
requirements.  He  or  she:  (1)  Must  have 
initially  entered  the  United  States  on  or 
before  April  11,  1990.  and  must 
otherwise  be  a  person  described  in 
section  1  of  Executive  Order  12711;  (2) 
must  have  resided  continuously  in  the 
United  States  since  April  11, 1990, 
except  for  brief,  casual,  and  innocent 
departiuBs;  and  (3)  may  not  have  spent 
more  than  90  days  in  the  PRC  between 
April  11,  1990,  and  October  9, 1992. 
Persons  who  do  not  meet  these 
requirements  cannot  adjust  status  under 
the  CSPA  or  be  granted  CSPA  benefits. 
The  CSPA  also  provides  no  authorify  to 
waive  any  of  the  statutory  requirements 
of  the  Act  for  persons  who  do  not  meet 
the  eligibilify  requirements  for  CSPA 
adjustment  of  status.  Section  203(d)  of 
the  Act,  however,  allows  a  spouse  or 
child  who  is  not  otherwise  entiUed  to  an 
immigrant  status  and  the  immediate 
issuance  of  an  immigrant  visa  to  be 
eligible  for  the  same  preference 
immigrant  classification  and  priorify 
date  if  the  relationship  existed  at  the 
time  the  principal  became  a  lawful 
permanent  resident.  A  LAD  who  is  the 


spouse  or  child  of  a  CSPA  principal 
may.  therefore,  use  the  principal's  CSPA 
priority  date  under  the  third 
employment-based  preference 
classification  and  seek  immigrant  visa 
issuance  or  adjustment  of  status  when 
the  priorify  date  becomes  current  LADs 
who  were  unable  to  maintain  lawful 
nonimmigrant  statiis  have  been  allowed 
to  remain  in  the  United  States  in 
voluntary  departiue  status  pending  the 
availabilify  of  the  appropriate  visa 
numbers. 

The  abilify  of  the  Attorney  General  to 
grant  volimtary  departure  has  been 
limited  bv  the  enactment  of  240B  of  the 
Act  which  took  effect  on  April  1, 1997. 
Section  240B  of  the  Act  limited  the 
grant  of  voluntary  departure  in  lieu  of 
removal  proceedings  or  before  the 
conclusion  thereof,  to  a  period  not  to 
exceed  120  days  including  extensions.  If 
such  relief  was  granted  at  the 
conclusion  of  removal  proceedings,  the 
period  may  not  exceed  60  days 
including  extensions.  Persons  granted 
voluntary  departure  under  such 
circumstances  may  not  receive  work 
authorization.  However,  if  the  grant  of 
volimtaiy  de]}arture  was  given  either 
during,  or  at  the  conclusion  of. 
exclusion  or  deportation  proceedings 
that  were  commenced  prior  to  April  1. 
1997.  the  .Mtomey  General  may  grant 
volimtary  aepartuire  for  an  unspecified 
period  of  time  consistent  with  both 
Service  regulations  and  policies. 
Persons  granted  voluntary  departure 
under  these  cimunstances  may 
continue  to  receive  employment 
authorization. 

Although  in  recent  months  the  third 
employment-based  skilled  worker 
category  has  once  again  become  current, 
not  all  remaining  LADs  will  be  able  to 
file  for  adjustment  of  status 
immediately.  Recognizing  that  with  the 
new  restrictions  on  duration,  volimtary 
departure  is  no  longer  an  adequate 
option  for  such  aliens,  the  Service  may 
consider  granting  remaining  LADs 
deferred  action  on  a  case-by-case  basis. 
Accordingly.  8  CFR  245.9(m)  has  been 
amended  to  remove  the  reference  to 
volimtary  departure.  This  regulation  is 
being  adopted  as  a  final  rule  without 
public  comment  because  such  comment 
is  both  impracticable  and  unnecessary. 
This  change  simply  amends  Service 
regulations  to  reflect  a  statutory  change 
which  severely  curtails  and,  in  the  vast 
majority  of  cases,  effectively  nullifies 
part  of  the  existing  regulation. 

In  cases  where  an  iIM3  requests  that 
the  Service  grant  deferred  action,  the 
Service  wUl  proceed  according  to 
section  X  of  the  Service's  Standard 
Operating  Procedures  for  Enforcement 
Officers:  Arrest  Detention,  Processing 


and  Removal  (1997).  Specifically,  a 
Service  director  may,  in  his  or  her 
discretion,  recommend  deferral  of 
(removal).  Deferred  action  recognizes 
that  the  Service  has  limited  enforcement 
resources  and  that  every  attempt  should 
be  made  administratively  to  use  these 
resources  in  a  manner  which  will 
achieve  the  greatest  impact  under  the 
immigration  laws.  Defarred  action  does 
not  confer  any  immigration  status  on  an 
alien,  nor  is  it  in  any  way  a  reflection 
of  an  alien's  lawful  immigration  status. 
It  does  not  affect  periods  of  unlawful 
presence  previously  accrued  or  accruing 
while  in  such  "status"  as  defined  in 
section  212(a)(9)  of  the  Act,  and  does 
not  alter  the  status  of  any  alien  who  is 

E resent  in  the  United  States  without 
sing  inspected  and  admitted.  Under  no 
circumstances  does  deferred  action  cure 
any  defect  in  status  under  any  section 
of  the  Act  for  any  purpose.  Since 
deferred  action  is  not  an  immigration 
status,  no  alien  has  the  right  to  deferred 
action.  It  is  used  solely  for  the 
administrative  conveiiience  of,  and  in 
the  discretion  of.  the  Service  and 
confers  no  protection  or  benefit  on  an 
alien.  Defierred  action  does  not  preclude 
the  Service  from  commencing  removal 
proceedings  at  any  time  against  an  alien. 
While  in  deferred  action  status,  an  alien 
may  be  granted  work  authorization 
pursuant  to  8  CFR  274a.l2(cKl4). 

LADs  who  apply  for  adjustment  of 
status  in  the  United  States  while  section 
245(i)  of  the  Act  remains  in  effect  may 
adjust  status  despite  ineligibility  under 
section  245(c)  of  the  Act  upon  payment 
of  the  additional  sum. 

Other  Dependents 

Some  commenters  asked  for  further 
clarification  about  benefits  available 
under  the  CSPA  to  sons  and  daughters 
who  reach  21  years  of  age  or  many. 
Other  writers  asked  that  fanuly 
members  living  in  the  PRC  be  paroled 
into  the  United  States  or  be  issued 
nonimmigrant  visas  to  inunigrate  to  the 
United  States. 

A  son  or  daughter  who  is  over  the  age 
of  21  and  meets  the  CSPA  eligibility 
requirements,  including  arrival  in  the 
United  States  before  April  11, 1990.  may 
adjust  status  under  the  CSPA  without 
regard  to  age  or  marital  status  at  the 
time  of  adjustment.  See  8  CFR 
245.9(c)(2),  which  specifies  only  that  he 
or  she  was  unmarried  and  under  the  age 
of  21  on  April  11, 1990.  A  spouse  or 
child  who  does  not  meet  the  CSPA 
requirements  may  be  eligible  to  adjust 
status  as  a  femily-based  second 
preference  immigrant.  The  CSPA, 
however,  provides  no  authority  for 
parole  of  family  members  into  the 
United  States,  nor  does  it  allow  the  use 
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of  nonimmigrant  visas  to  immigrate  to 
this  country. 

Accordingly,  no  changes  have  been 
made  as  a  result  of  these  comments. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C  605(b). 
the  Commissioner  of  the  Inunigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not.  if  promulgated,  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  allows  certain 
nationals  of  the  PRC  to  apply  for 
adjustment  of  status;  it  has  no  effect  on 
small  entities  as  that  term  is  defined  in 
5  U.S.C.  601(6). 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(fl, 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Small  Business  Regulatory  Enforcement 
Faimeas  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12988  Civil  Justice 
Refarm 

This  interim  rule  meets  the  applicable 
standards  set  forth  in  section  3(a)  and 
3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 


private  sector,  of  $100  million  or  more 
in  any  1  year,  and  will  not  significanUy 
or  uniquely  affect  small  governments. 
Therefbre,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Ust  of  Subiects  in  8  CFR  Part  245 

Aliens.  Immigration,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule 
ai^ending  8  CFR  part  245  which  was 
published  at  58  FR  35832  on  July  1. 
1993,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  245— ADJUSTMENT  OF  STATUS 
TO  THAT  OF  A  PERSON  ADMITTED 
FOR  PERMANENT  RESIDENCE 

1.  The  authority  citation  for  part  245 
continues  to  read  as  fbllows: 

Authority:  8  U.S.C.  1101, 1103. 1182. 1255; 
8  CFR  part  2. 

2.  In  $  245.9.  paragraph  (m)  is  revised 
to  read  as  follows: 

f  245.9    Adjustment  of  Status  of  Certain 
Nationals  of  the  People's  Reput>lic  of  China 
under  Public  Law  102-404. 

*        •        *        >        • 

(m)  Effect  of  enactment  on  family 
members  other  than  qualified  family 
members.  The  adjustment  of  status 
benefits  and  waivers  provided  by  Public 
Law  102-404  do  not  apply  to  a  spouse 
or  child  who  is  not  a  qualified  family 
member  as  defined  in  paragraph  (c)  of 
this  section.  However,  a  spouse  or  child 
whose  relationship  to  the  principal 
alien  was  established  prior  to  the 
approval  of  the  principal's  adjustment- 
of-status  application  may  be  accorded 
the  derivative  priority  date  and 
preference  category  of  the  principal 
alien,  in  accordance  with  tbe  provisions 
of  section  203(d)  of  the  Act.  The  spouse 
or  child  may  use  the  priority  date  and 
category  when  it  becomes  current,  in 
accordance  with  the  limitations  set  forth 
in  sections  201  and  202  of  the  Act 

Dated:  October  31. 1997. 
Doris  Meiamer, 

Commissioner,  Immigration  and 

Naturalization  Service. 

(FR  Doc.  97-31033  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  301,  307,  308,  310.  318, 
381,416,  and  417 

[Dockat  No.  97-067N] 

Livestock  Carcasses  and  Poultry 
Carcasses  Contaminated  With  Visible 
Fecal  Material 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  on  complying  with  food 
safety  standards  under  the  HACCP 
system  regulations. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  is  publishing  this 
notice  to  assure  that  the  owners  and 
o{)erators  of  federally  inspected 
slaughter  establishments  are  aware  that 
the  Agency  views  its  "zero  tolerance" 
for  visible  fecal  material  as  a  food  safety 
standard.  Fecal  material  is  a  vehicle  for 
microbial  pathogens,  and 
microbiological  contamination  is  a  food 
safety  hazard  that  is  reasonably  likely  to 
occur  in  the  slaughter  production 
process.  In  controlling  microbiological 
contamination,  a  hazard  analysis  and 
critical  control  point  plan  for  slaughter 
must  be  designed,  among  other  things, 
to  ensure  that,  by  the  point  of  post- 
mortem inspection  of  livestock 
carcasses  or  when  poultry  carcasses 
enter  the  chilling  tank,  no  visible  fecal 
material  is  present. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patricia  F.  Stolfa,  Assistant  Deputy 
Administrator,  Regulations  and 
Inspection  Methods,  Food  Safety  and 
Inspection  Service,  Washington.  DC 
20250-3700;  (202)  205-0699. 
SUPPLEMENTARY  INFORMATION:  The  Food 
Safety  and  Inspection  Service  (FSIS) 
administers  a  regulatory  program  under 
the  Federal  Meat  Inspection  Act  (FMIA) 
(21  U.S.C.  601  et  seq.)  and  the  Poultry 
Products  hispection  Act  (PPLA)  (21 
U.S.C.  451  et  seq.)  to  protect  the  health 
and  welfare  of  consumers  by  preventing 
the  distribution  of  livestock  products 
and  poultry  products  that  are 
unwholesome,  adulterated,  or 
misbranded.  A  livestock  product  or 
poultry  product  is  adulterated  imder 
any  of  a  number  of  circumstances. 
including  the  following:  if  it  bears  or 
contains  any  poisonous  or  deleterious 
substance  which  may  render  it  injurious 
to  health,  unless  when  the  substance  is 
not  an  added  substance,  the  quantity  in 
or  on  the  article  does  not  ordinarily 
render  it  injiuious  to  health;  if  it 
consists  in  whole  or  in  part  of  any 
filthy,  putrid,  or  decomposed  substance 
or  is  for  any  other  reason  unsound, 
unhealthful.  unwholesome,  or  otherwise 
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unfit  for  human  food;  or  if  it  has  been 
prepared,  packed,  or  held  under 
unsanitary  conditions  whereby  it  may 
have  become  contaminated  with  filth  or 
whereby  it  may  have  been  rendered 
injurious  to  health  (21  U.S.C.  453(g)(1), 
(g)(3),  and  (g)(4)  and  601(m)(l),  (m)(3), 
and  (m)(4)).  Both  the  FMIA  and  the 
PPLA  include  requirements  for 
government  inspection  and  prohibit 
transactions  in  products  required  to  be 
inspected  unless  they  have  been 
"inspected  and  passed"  or  if  they  are 
adulterated  (21  U.S.C.  458(a)(2)  and 
610(c)). 

FSIS  enforces  a  "zero  tolerance" 
standard  for  visible  fecal  material  on 
carcasses  and  carcass  parts  at  inspected 
establishments  that  slaughter  livestock 
or  poultry.  This  standard  is  refiected  in 
the  Agency's  regulations  under  the 
FMIA  and  the  PPLA  (9  CFR  chapter  in. 
subchapter  A  and  subchapter  C. 
respectively),  which  require  (among 
other  things)  that  establishments  handle 
livestock  carcasses  and  carcass  parts  to 
prevent  contamination  with  fecal 
material  and  promptiy  remove 
contamination  if  it  occurs  (§  310.18)  and 
that  establishments  prevent  poultry 
carcasses  contaminated  with  visible 
fecal  material  from  entering  the  chilling 
tank  (§  381.65(e)).  When  inspection 
program  personnel  observe  fecal 
material  at  post-mortem  livestock 
inspection  or  thereafter  (i.e.,  at  or  after 
the  final  rail)  under  the  FMIA  or  when 
poultry  carcasses  are  about  to  enter  the 
chilling  tank  or  thereafter  (i.e.,  at  any 
point  after  the  filnal  pre-chiller  wash) 
under  the  PPLA.  they  condemn  affected 
carcasses  and  carcass  parts  unless  the 
contamination  is  removed  in  accordance 
with  regulatory  requirements. 

The  Agency  is  publishing  this  notice 
to  assure  that  the  owners  and  operators 
of  federally  inspected  slaughter 
establishments  are  aware  that  FSIS 
regards  its  zero  tolerance  for  visible 
fecal  material  as  a  food  safety  standard 
under  both  the  FMIA  and  the  PPIA. 
Reiterating  the  Agency's  position  is 
particularly  appropriate  now.  as 
federally  inspected  establishments 
prepare  to  comply  with  the  hazard 
analysis  and  critical  control  point 
(HACCP)  system  regulations  (part  417).  > 


'  Part  417  requiremenU.  as  well  as  pathogen 
reduction  performance  standards  for  Salmonella  in 
establishments  that  slaughter  cattle,  swine, 
chickens,  or  turkeys,  prepare  ground  beef  or  fresh 
pork  sausage,  or  process  ground  chicken  or  turkey 
(§§  310.25(b)  and  381. 94(b))  will  apply  as  of  January 
26,  1998,  in  establishments  with  500  or  more 
employees;  January  25,  1999,  in  establishments 
with  10  or  more  but  fewer  than  500  employees 


The  essence  of  FSIS's  position  is  that 
fecal  material  is  a  vehicle  for  microbial 
pathogens,  and  microbiological 
contamination  is  a  food  safety  hazard 
that  is  reasonably  likely  to  occur  in  the 
slaughter  production  process  (§  417.2(a) 
and  (b)).  Consequently,  HACCP  plans  * 
must  control  for  microbiological 
contamination  at  slaughter,  and  to  meet 
the  zero  tolerance  standard,  an 
establishment's  controb  must  (among 
other  things)  include  limits  that  ensure 
that  no  visible  fecal  material  is  present 
by  the  point  of  post-mortem  inspection 
of  livestock  carcasses  or  before  poultry 
carcasses  enter  the  chilling  tank 
(§  417.2(c)). 

In  the  Pathogen  Reduction-HAC£P 
Systems  final  rule  (61  FR  38806,  July  25, 
1996),  FSIS  explained  the  reasoning 
underlying  its  position  on  fecal 
contamination,  and  at  the  beginning  of 
this  year,  FSIS  addressed  the  role  of  its 
zero  tolerance  for  visible  fecal  material 
on  poultry  carcasses  in  the  final  rule 
that  codified  the  standard  under  the 
PPLA  (62  FR  5139,  February  4,  1997). 
Preparation  for  implementation  of  the 
HACCP  system  regulations  has  not      " 
changed  the  Agency's  conclusions  about 
the  appropiiateness  of  this  standard, 
under  the  FMIA  as  well  as  the  PPLA. 

As  the  Agency  stated  in  the  Pathogen 
Reduction-HACCP  Systems  final  rule 
(61  FR  38837): 

In  slaughter  establishments,  fecal 
contamination  of  carcasses  is  the  primary 
avenue  for  contamination  by  pathogens. 
Pathogens  may  reside  in  fecal  material  and 
ingesta,  both  within  the  gastrointestinal  tract 
and  on  the  exterior  stirfeces  of  nnimaU  going 
to  slaughter.  Therefore,  without  care  being 
taken  in  handling  and  dressing  procedures 
during  slaughter  and  processing,  the  edible 
portions  of  the  carcass  can  become 
contaminated  with  bacteria  capable  of 
causing  illness  in  humans.  Additionally, 
once  introduced  into  the  establishment 
environment,  the  organisms  may  be  spread 
from  carcass  to  carcass. 

Because  the  microbial  pathogens 
associated  with  fecal  contam^ination  are  the 
single  most  likely  source  of  potential  food 
safety  hazard  in  slaughter  establishments, 
preventing  and  removing  fecal  contamination 
and  associated  bacteria  are  vital 
responsibiUties  of  slaughter  establishments. 
Further,  because  such  contaminatioi^ 
largely  preventable,  controls  to  address  it 
will  be  a  critical  pari  of  any  slaughter 
establishment's  HA(XP  plan.  Most  slaughter 
estabUshments  already  fa^ve  in  place 
procedures  designed  to  prevent  and  remove 
visible  fecal  contaminatiotL 


(unless  the  establishment  has  annual  sales  of  less 
than  $2.5  million):  and  (anuary  25,  2000,  in 
establishments  with  fewer  tlian  10  employee*  or 
annual  sales  of  less  than  $2.5  million. 


As  noted  in  the  zero  tolerance  final 
rule  and  confirmed  today  with  respect 
to  livestock  as  well  as  poultry, 
establishments  that  process  animals 
must  adopt  controls  that  they  can 
demonstrate  are  effective  in  reducing 
the  occurrence  of  microbial  pathogens, 
including  controls  that  prevent  the  fecal 
contamination  of  carcasses  (62  FR 
5140).  Under  the  HACCP  system 
regulations,  critical  control  points  to 
eliminate  contamination  with  visible 
fecal  material  are  predictable  and 
essentia]  components  of  all  slaughter 
establishments'  HACCP  plans.  Initial 
validation  of  a  HACCP  plan  for 
slaughter  and  monitoring  thereunder,  as 
verified  and  documented  in 
establishment  records,  must 
demonstrate  the  effective  operation  of 
the  plan's  controls  on  a  continuing  basis 
(§§  417.3(a).  417.4,  and  417.5). 

FSIS  persoimel  will  continue  to  verify 
compliance  with  the  zero  tolerance 
standard  in  slaughter  estabUshments 
that  are  subject  to  part  417 
requirements.  The  Agency  will  use 
visual  observations  and  other  findings 
by  FSIS  persormel  in  evaluating  the 
effectiveness  of  an  establishment's 
preventive  controls  and  corrective 
actions  for  fecal  contamination  (§§417.6 
and  417.8).  The  presence  of  visible  fecal 
contamination  on  livestock  carcasses 
presented  for  post-mortem  inspection  or 
poultry  carcasses  entering  the  chilling 
tank  will  mean  that  establishment 
controls  have  failed;  repeated  failures 
will  evidence  that  establishment 
corrective  actions  have  failed  to  prevent 
recurrence  and,  thus,  possible  system   . 
inadequacy. 

In  addition  to  enforcing  the  zero 
tolerance  for  visible  fecal  material,  FSIS 
will  use  the  results  of  establishment 
testing  for  generic  E.  coli  [Escherichia 
coli  Biotype  1,  as  already  required  by 
§  310.25(a)  or  §  381.94(a))  in  assessing 
how  well  an  establishment  is 
controlling  its  slaughter  and  dressing 
processes  to  prevent  fecal 
contamination.  The  pathogen  reduction 
performance  standards  for  Salmonella 
(§§  310.25(b)  and  381.94(b)),  which  FSIS 
will  enforce  through  its  own  testing 
program,  will  complement  the  zero 
tolerance  standard  and  E.  coli  testing. 

Done  at  Washington,  DC,  on  November  IB, 
1997. 

Thomas  |.  Billy, 

Administrator. 

[FR  Doc.  97-31176  Filed  11-26-97;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  363 
raN3064-AC06 

Independent  Audits  and  Reporting 
Requirements 

AOENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC  or  Corporation). 
ACnoN:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its 
regulations  concerning  annual 
independent  audits  and  reporting 
requirements  which  implement  section 
36  of  the  Federal  Deposit  Insurance  Act 
(FDI  Act).  Section  36  is  generally 
intended  to  facilitate  early  identification 
of  problems  in  financial  management  at 
larger  insured  depository  institutions 
through  annual  independent  audits, 
assessments  of  the  efEsctiveness  of 
internal  controls  and  compliance  with 
designated  laws  and  regulations,  and 
more  stringent  rep>orting  requirements. 

Section  2301  of  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  (EGRPRA)  repealed  section 
36(e)  of  the  FDI  Act  which  required  that 
each  insured  depository  institution  over 
a  certain  size  have  an  independent 
public  accountant  perform  specified 
procedures  for  determining  compliance 
with  designated  safety  and  soundness 
laws.  Accordingly,  the  FDIC  is 
eliminating  Schedule  A  to  Appendix  A, 
"Agreed  Upon  Procedures  for 
Determining  Compliance  with 
Designated  Laws". 

Section  2301  of  EGRPRA  also  permits 
the  FDIC  in  certain  circiunstances  to 
exempt  institutions  from  the 
requirement  that  audit  committees  be 
comprised  entirely  of  outside  directors. 
It  further  permits  the  FDIC  to  designate 
certain  information  filed  under  section 
36  as  privileged  and  confidential  and 
therefore  not  available  to  the  public 

The  FDIC  is  also  making  several 
technical  changes  to  the  Guidelines  and 
Interpretations  (Guidelines)  published 
as  an  appendix  to  the  annual 
independent  audit  rule.  The  changes 
delete  certain  filing  requirements  that 
have  been  determined  to  be 
unnecessary,  and  clarify  ambiguities 
identified  by  the  Corporation,  financial 
institutions,  and  accountants  since  the 
audit  rule  was  promulgated. 

EFFECTIVE  DATE:  The  final  regulation  is 
effective  January  1, 1998. 

FOA  FURTHER  MFORMATION  CONTACT: 
Doris  L.  Maish.  Examination  Specialist. 
Division  of  Supervision  (202)  898-8905, 
FDIC.  550  17th  Street,  N.W., 
Washington.  DC  20429.  or  Sandra 


Comenetz.  Counsel,  Legal  Division, 
(202)  898-3582,  FDIC.  550  17th  Street 
N.W.,  Washington.  DC  20429. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  112  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  added  section  36. 
"Independent  Aimual  Audits  of  Insured 
Depository  Institutions."  to  the  FDI  Act 
(12  U.S.C.  1831m).  As  enacted,  section 
36  required  the  FDIC.  in  consultation 
with  the  appropriate  federal  banking 
agencies,  to  promulgate  regulations 
requiring  each  insured  depository 
in8titi)tion  over  a  certain  asset  size 
(covered  institution)  to  have  an  annual 
independent  audit  of  its  financial 
statements  performed  in  accordance 
with  generally  accepted  auditing 
standards  and  section  37  of  the  FDI  Act 
(12  U.S.C  1831n).  and  to  provide  a 
management  report  and  an  independent 
public  accountant's  attestation 
concerning  the  effectiveness  of  the 
institution's  internal  controls  for 
financial  reporting  and  its  compliance 
wtth  designated  safety  and  soundness 
laws.  Section  36  also  requires  each 
covered  institution  to  have  an 
independent  audit  committee.  The  audit 
committee  of  each  large  covered 
institution  (total  assets  exceeding  $3 
billion)  must  meet  certain  additional 
requirements. 

In  June  1993,  the  FDIC  published  12 
CFR  part  363  (58  FR  31332.  June  2, 
1993)  to  implement  the  provisions  of 
section  36  of  the  FDI  Act  Under  part 
363.  the  requirements  of  section  36 
apply  to  each  insmed  depository 
institution  with  $500  million  or  more  in 
total  assets  at  the  begiiming  of  any  fiscal 
year  that  begins  after  December  31 . 
1992.  Part  363  also  includes  Guidelines 
and  Interpretations  (Appendix  A  to  part 
363),  which  are  intended  to  assist 
institutions  and  independent  public 
accountants  in  understanding  and 
complying  with  section  36  and  part  363. 

Section  314  of  the  Riegle  Commimity 
Development  and  Regulatory 
Improvement  Act  of  1994  amended 
sections  36(i)  and  36(g)(2)  of  the  FDI  Act 
(12  U.S.C.  1831m  (i)  and  (g)(2)).  The 
purpo^  of  section  314(a)  was  to  provide 
relief  from  certain  duplicative  reporting 
under  section  36  of  the  FDI  Act  for 
sound,  well  oianaged  insured 
depository  institutfons  with  over  $9 
billion  in  total  assets  which  are 
subsidiaries  of  multibank  holding 
companies.  The  regulation  was 
amended  effective  April  1. 1996,  to 
implement  section  314. 

Section  2301  of  EGRPRA  repealed 
section  36(e)  and  amended  sections 


36(a)(3)  and  36(g)(1)  of  the  FDI  Act 
Section  36(e)  required  that  each  covered 
institution  have  an  independent  public 
accoiuitant  perform  specified 
procedures  for  determining  compliance 
with  designated  safety  and  soundness 
laws.  To  comply  with  the  repeal  of 
section  36(e),  the  FDIC  is  removing 
Schedule  A  to  Appendix  A.  "Agreed 
Upon  Procedmes  for  Determining 
Compliance  with  Designated  Laws." 
and  is  making  conforming  changes  to 
the  regulation  and  the  Guidelines. 

The  amendment  to  section  36(g)(1)  of 
the  FDI  Act  grants  authority  for  each 
appropriate  federal  banking  agency  to 
permit  a  covered  institution  under  its 
supervision  to  have  an  audit  committee 
consisting  of  a  majority  of  outside 
directors,  instead  of  consisting  entirely 
of  outside  directors,  if  the  agency 
determines  that  the  institution  has 
encountered  hardships  retaining  and 
recruiting  a  sufficient  number  of 
competent  outside  directors  to  save  on 
the  committee.  The  amendment  to 
section  36(a)(3)  permits  the  FDIC  and 
the  appropriate  federal  banking  agency 
to  designate  certain  information  filed 
imder  section  36  as  privileged  and 
confidential  and  not  available  to  the 
public. 

Since  1993  when  part  363  was 
promulgated,  no  institution  has 
requested  relief  from  the  FDIC  because 
the  institution  had  difficulty  in 
recruiting  or  retaining  outside  directors 
for  its  audit  committee  nor  has  any 
institution  requested  confidential 
treatment  of  any  otherwise  public 
information  filed  under  section  36. 
Because  the  banking  agencies  would 
consider  such  matters  on  a  case-by-case 
basis,  and  to  avoid  additional  burden, 
no  implementing  regulations  are  being 
promulgated. 

n.  Discussion  of  Amendment 

The  FDIC  is  amending  part  363  to: 
conform  it  to  the  amended  statute, 
update  certain  references,  eliminate  an 
unnecessary  filing  by  independent 
public  accountants,  and  align  the  filing 
requirements  with  the  FDIC's  current 
approach  for  supervising  Hanlcing 
orsanizations. 

The  FDIC  is  deleting  Schedule  A  to 
Appendix  A,  "Agreed  Upon  Procedures 
for  Determining  Compliance  with 
Designated  Laws",  and  Guideline  19  to 
conform  the  regulation  to  the  amended 
statute  which  repealed  the  requirement 
that  each  covered  institution  have  an 
independent  public  accountant  perform 
specified  procedures  for  determining 
compliance  with  designated  safety  and 
soundness  laws.  In  addition.  §§  363.3(b) 
and  363.4  (a)  and  (b)  have  been 
amended  to  delete  references  to 
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Schedule  A  and  the  independent  public 
accountant's  attestation  on  compliance 
with  Designated  Laws  and  Regulations 
(Designated  Laws).  Guidelines  8, 16, 
and  18  likewise  have  been  revised. 

Although  section  2301  of  EGRPRA 
repealed  the  statutory  requirement  that 
an  independent  public  accountant 
provide  an  attestation  report  on  the 
performance  of  agreed-upon  procedures 
for  determining  an  institution's 
compliance  with  Designated  Laws, 
management  is  still  required  to  file  an 
annual  report  with  the  FDIC  and 
appropriate  federal  and  state  banking 
agencies  which  includes  a  statement  of 
its  responsibility  for  complying  with 
Designated  Laws  and  an  assessment  of 
the  institution's  compliance  with  such 
laws  and  regulations.  Revised  Guideline 
12  identifies  the  two  categories  of 
Designated  Laws.  Table  1  to  Appendix 
A  lists  the  specific  federal  laws  and 
regulations  within  these  categories. 

The  Introduction  to  the  Guidelines 
and  Interpretations  has  been  amended 
to  remove  outdated  language.  Also,  the 
references  to  documents  which  provide 
information  on  safeguarding  of  assets 
and  standards  for  internal  control  in 
footnote  2  to  Guideline  10  have  been 
updated. 

The  FDIC  has  removed  the  provision 
in  Guideline  16  that  an  accountant  may 
elect  to  file  a  list  of  covered  institutions 
that  are  audit  clients  in  lieu  of  a  peer 
review  report  for  each  client.  The  FDIC 
has  found  that  the  list  of  client 
institutions  is  not  needed. 

Revised  Guideline  22  (previously 
numbered  Guideline  23)  has  been 
amended  to  reflect  the  FDIC's  current 
approach  to  supervising  banking 
organizations  which  own  more  than  one 
depository  institution.  In  such  cases, 
one  FDIC  region  is  designated  to  manage 
supervision  of  the  entire  organization. 
The  amended  guideline  states  that 
covered  institutions  filing  under  part 
363  on  a  holding  company  basis  should 
submit  their  reports  to  the  appropriate 
FDIC  regional  office. 

IIL  Public  Comment  Waiver  and 
Effective  Date 

The  Administrative  Procedure  Act,  5 
U.S.C.  551  et  seq.  (APA),  reqiures  that 
general  notice  of  a  proposed  rulemaking 
Iwpublished  in  the  Federal  Register.  5 
U.S.C.  553(b).  An  exception  to  the  rule 
exists  if  the  agency  for  good  cause  finds 
*'*  *  *  that  notice  and  public  procedure 
thereon  are  impracticable,  uimecessary. 
or  contrary  to  the  public  interest."  5 
U.S.C.  553(b)(B).  The  FDIC  is  publishing 
the  amendments  to  part  363  as  a  final 
rule  without  notice  and  comment 
because  the  amendments  consist  of  only 
minor  and  technical  changes.  The  FDIC 


finds  that  publication  in  this  case  is 
unnecessary. 

IV.  Paperwork  Redaction  Act 

This  regulation  contains 
modifications  to  a  collection  of 
information  that  have  been  reviewed 
and  approved  by  the  Office  of 
Management  and  Budget  on  November 
5, 1997,  under  control  number  3064- 
0113  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
The  primary  modification  is  the 
deletion,  from  Appendix  A,  of  Schedule 
A  "Agreed  Upon  Procedures  for 
Determining  Compliance  with 
Designated  Laws". 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
biuden  of  the  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer 
Alexander  Hunt.  New  Executive  Office 
Building,  Room  3208,  Washington.  D.C. 
20503.  with  copies  of  such  comments  to 
Steven  F.  Hanft,  Assistant  Executive 
Secretary  (Regulatory  Analysis),  Federal 
Deposit  Insurance  Corporation,  Room 
F-4001-B,  550  17th  Street.  NW, 
Washington,  D.C.  20429.  All  comments 
should  refer  to  "3064-0113". 

The  estimated  reporting  burden  for 
the  collection  of  information  under  part 
363  is: 

Number  of  Respondents:  420. 

Number  of  Responses  per 
Respondent:  3. 

Total  Annual  Responses:  1 ,260. 

Hours  per  Response:  32. 

Total  Annual  Burden  Hours:  40,320. 

V.  Regulatory  Flexibility  Act 

The  rule  expressly  exempts  insured 
depository  institutions  having  assets  of 
less  than  $500  million,  and,  for  that 
reason,  is  inapplicable  to  small  entities. 
Therefore,  piusuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  5  U.S.C.  601  et  seq.),  it  is 
certified  that  the  rule  would  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities. 


VI.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Tide  H.  Pub.  L.  104-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  and  the  General 
Accounting  Office  (GAO)  for  review. 
The  reporting  requirement  is  triggered 
when  a  federal  agency  issues  a  final 
rule.  The  FDIC  will  fiile  the  appropriate 
reports  with  Congress  and  the  GAO  as 
required  by  SBREFA. 

Because  the  Office  of  Management 
and  Budget  has  determined  that  the  rule 
does  not  constitute  a  "major  rule"  as 
defined  by  SBREFA,  the  final  rule  will 
take  effect  on  January  1, 1998. 

List  of  Subjects  in  12  CFR  Part  363 

Accounting,  Administrative  practice 
and  procedure.  Banks,  banking, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  hereby  amends  Part  363  of  tiUe  12, 
chapter  in,  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  36»— ANNUAL  INDEPENDENT 
AUDITS  AND  REPORTING 
REQUIREMENTS 

1.  The  authority  citation  for  part  363 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1831m. 

2.  Section  363.3  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

%  363.3    Independent  public  accountant 

***** 

(b)  Additional  report.  Such 
independent  public  accountant  shall 
examine,  attest  to,  and  report  separately 
on,  the  assertion  of  management 
concerning  the  institution's  internal 
control  structure  and  procedures  for 
financial  reporting.  The  attestation  shall 
be  made  in  accordance  with  generally 
accepted  standards  for  attestation 
engagements. 
•        *        •        *        • 

3.  Section  363.4  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 

as  follows: 

I36S.4    Rling  and  notica  requiremsnta. 

(a)  Aimual  reporting.  Within  90  days 
after  the  end  of  its  fiscal  year,  each 
insured  depository  institution  shall  file 
with  each  of  the  FDIC,  the  appropriate 
federal  banking  agency,  and  any 
appropriate  state  bank  supervisor,  two 
copies  of  an  annual  report  containing 
audited  annual  financial  statements,  the 
independent  public  accountant's  report 
thereon,  management's  statements  and 
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assessments,  and  the  independent 
public  accountant's  attestation  report 
concerning  the  institution's  internal 
control  structure  and  procedures  for 
financial  reporting  as  required  by 
§§36d.2(a),  363.3(a).  363.2(b).  and 
363.3(b).  respectively. 

(b)  Public  availability.  The  annual 
report  in  paragraph  (a)  of  this  section 
shall  be  available  for  public  inspection. 

•        •        •        •        • 

4.  Appendix  A  to  part  363  is  amended 
by  revising  the  table  of  contents  entry 
for  item  18,  by  removing  the  table  of 
contents  entry  for  item  19,  by 
redesignating  table  of  contents  entries 
20  through  37  as  19  through  36. 
respectively,  by  revising  the 
introduction  and  guidelines  8. 10, 12, 
16. 18  to  read  as  follows: 

Appendix  A  to  Part  363 — Guidelines 
and  Interpretatioiis 

TaUe 


18.  Attestation  Report 

•         •         •         •         • 

Introduction 

Congress  added  section  36,  "Early 
Identification  of  Needed  Improvements  in 
Financial  Management"  (section  36],  to  the 
Federal  Deposit  Insurance  Act  (FDI  Act)  in 
1991. 

The  FDIC  Board  of  Directors  adopted  12 
CFR  part  363  of  its  rules  and  regulations  (the 
Rule)  to  implement  those  provisions  of 
section  36  that  require  rulemaking.  The  FDIC 
also  approved  these  ''Guidelines  and 
biterpretatioDs"  (the  Guidelines)  and 
directed  that  they  be  published  with  the  Rule 
to  tacilitate  a  better  understanding  of,  and 
fiill  compliance  with,  the  provisions  of 
section  36. 

Although  not  contained  in  the  Rule  itself, 
some  of  the  guidance  offered  restates  or  refers 
to  statutory  requirements  of  section  36  and  is 
therefore  mandatory.  If  that  is  tiie  case,  the 
statutory  provision  is  cited. 

Furthermore,  upon  adopting  the  Rule,  the 
FIMC  reiterated  its  belief  that  every  insured 
depository  institution,  regardless  of  its  size  or 
charter,  should  have  an  annual  audit  of  its 
financial  statements  perfomrad  by  an 
independent  public  accountant,  and  should 
establish  an  audit  committee  comprised 
entirely  of  outside  directors. 

The  following  Guidelines  reflect  the  views 
of  the  FDIC  concerning  the  interpretation  of 
section  36.  The  Guidelines  are  intended  to 
assist  insured  depository  institutions 
(institutions),  their  boards  of  directors,  and 
t&eir  advisors,  including  their  independent 
public  accountants  and  legal  counsel,  and  to 
clarify  section  36  and  the  Rule.  It  is 
recognized  that  reliance  on  the  Guidelines 
may  result  in  compliance  with  section  36  and 
the  Rule  which  may  vary  from  institution  to 
institution.  Terms  which  are  not  expiaiited  in 
the  Guidelines  have  the  meanings  given  them 


in  the  Rule,  the  FDI  Act,  or  professional 
accounting  and  auditing  literature. 

»         •         *  •  • 

Annual  Reporting  Requirements  (§  363.2) 

»         *         •         •         • 

8.  Management  Report.  Management 
sfaoidd  perform  its  o%vn  investigation  and 
review  of  the  effiactiveness  of  internal 
controls  and  compliance  with  the  Designated 
Laws  defined  in  Guideline  12.  Management 
also  should  maintain  records  of  its 
determinations  and  assessments  until  the 
next  federal  safety  and  soundness 
examination,  or  such  later  date  as  specified 
by  the  FDIC  or  appropriate  fisderal  banking 
agency.  Management  should  provide  in  its 
■Massment  of  the  effectiveness  of  internal 
controls,  or  supplementally,  sufficient 
information  to  enable  the  accountant  to 
report  on  its  assertion.  The  management 
repcHt  of  an  insured  branch  of  a  foreign  bank 
should  be  signed  by  the  branch's  mannging 
official  if  the  branch  does  not  have  a  chief 
executive  or  financial  officer. 
•         *         •         •         • 

10.  Standardt  for  Internal  Controls.  Each 
institution  should  determine  its  own 
standards  for  establishing,  maintaining,  and 
assessing  the  effectiveness  of  its  internal 
controls.  2 


12.  Compliance  with  Laws  and 
Regulations.  The  designated  laws  and 
regulations  are  the  federal  laws  and 
regulations  concerning  loans  to  insiders  and 
the  federal  and  state  laws  and  regulations 
concerning  dividend  restrictions  (the 
Designated  Laws).  Table  1  to  this  Appendix 
A  lists  the  designated  federal  laws  and 
regulations  pertaining  to  insider  loans  and 
dividend  restrictions  that  are  applicable  to 
each  type  of  institution. 

Role  of  Independent  Public  Accountant 
(§363.3) 

*         •         •         •         • 

16.  Filing  Peer  Review  Reports.  Within  15 
days  of  receiving  notification  that  the  peer 
review  has  been  accepted,  or  before 
commencing  any  audit  under  the  Rule, 


'  In  cocuidering  what  infonnation  is  needed  on 
safeguarding  of  assets  and  standards  for  internal 
controls,  management  may  review  guidelines 
provided  by  its  primary  federal  regulator,  the 
FDIC's  Division  of  Supervision  Manual  of 
Examination  Policies;  the  Federal  Reserve  Board's 
Commercial  Bank  Examination  Manual  and  other 
relevant  regulations;  the  Office  of  Thrift 
Supervision's  Thrift  ActiviUes  Handbook;  the 
Comptroller  of  the  Currency's  Handlxx>k  for 
National  Bank  Examinen;  and  standards  published 
l>y  professional  accounting  organizations,  such  as 
the  American  Institute  of  Certified  Public 
Accountants'  (AlCPA)  Statement  on  Auditing 
Standards  No.  55,  "Consideration  of  the  Internal 
Control  Structure  in  a  Financial  Statement  Audit," 
■•  amended  by  Statement  of  Auditing  Standards 
No.  78;  the  Committee  of  Sponsoring  Organizations 
(GOSO)  of  ttia  Treadway  Commission's  Internal 
Contrtji — Integrated  Framework,  including  its 
addendum  on  safeguarding  of  assets;  and  other 
internal  control  standards  published  by  the  AlCFA, 
other  accounting  or  auditing  professional 
asfiriitinnii,  and  financial  institution  trade 
associations. 


whichever  is  earlier,  two  copies  of  the  most 
recent  peer  review  report,  accompanied  by 
any  letter  of  comments  and  letter  of  response, 
shoidd  be  filed  by  the  independent  public 
accoimtant  (if  not  already  on  file)  with  the 
FDIC,  Registration  and  Disclosure  Section, 
550  17th  Street.  N.W..  Washington,  D.C. 
20429,  where  they  will  be  available  for 
public  inspection.  All  corrective  action 
required  imder  any  qualified  peer  review 
report  should  have  been  taken  before 
commencing  services  imder  this  Rule. 

•  •         •         *         • 

18.  Attestation  Report.  The  independent 
public  accountant  should  provide  the 
institution  with  an  internal  controls 
attestation  report  and  any  management  letter 
at  the  conclusion  of  the  audit  as  required  by 
section  36(c)(1).  If  a  holding  company 
subsidiary  relies  on  its  holding  company 
managMnent  report,  the  accountant  may 
attest  to  and  report  on  management's 
assertions  in  one  report,  without  reporting 
separately  on  each  subsidiary  covered  by  the 
Rule.  The  FDIC  has  determined  that 
management  letters  are  exempt  from  public 
disclosure. 

•  •         •         *         • 

5.  Appendix  A  to  part  363  is  amended 
by  removing  Guideline  19  and 
redesignating  Guidelines  20  through  37 
as  19  through  36.  respectively. 

6.  Appendix  A  to  part  363  is  amended 
by  revising  newly  designated  Guideline 
22  to  read  as  follows: 

•  •        •        •        * 

Filing  and  Notice  Requirements  ($  363.4) 

22.  Place  for  Filing.  Except  for  peer  review 
reports  filed  pursuant  to  Guideline  16,  all 
reports  and  notices  required  by,  and  other 
communications  or  requests  made  piusuant 
to,  the  Rule  should  be  filed  as  follows: 

(a)  FDIC:  Appropriate  FDIC  Regional  Office 
(Supervision),  i.e.,  the  FDIC  regional  office  in 
the  FDIC  region  in  which'the  institution  is 
headquartered  or,  in  the  case  of  a  subsidiary 
institution  of  a  holding  company,  the  FDIC 
regional  office  tliat  is  responsible  for 
monitoring  the  consolidated  company.  A 
filing  made  on  behalf  of  several  covered 
institutions  owned  by  the  same  parent 
holding  company  should  be  accompanied  by 
a  transmittal  letter  identifying  all  of  the 
institutions  covered. 

(b)  Office  of  the  Comptroller  of  the 
Currency  (OCC):  appropriate  OCC 
Supervisory  Office. 

(c)  Federal  Reserve:  appropriate  Federal 
Rawrve  Bank. 

(d)  Office  of  Thrilt  Supervision  (OTS): 
appropriate  OTS  District  Office. 

(e)  State  bank  supervisor  the  fiiing  office 
of  the  appropriate  state  bank  supervisor. 
***** 

7.  Schedule  A  to  Appendix  A  of  part 
363  and  the  Tables  to  Schedule  A  are 
removed. 

8:  Table  1  is  added  to  Appendix  A  to 
read  as  follows: 
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Table  1  to  Appendix  A 


Designated  Federal  Laws  and  Regulations  Applicabte  to 


Natnnal 
banks 


Stat9  mem- 
ber bwHs 


Stale  norv 


Saytny  a»- 


andfor  Sections  of  Title  12  of  the  United  Stales  Code 


37Sa 
37Sb 


1468(b) ... 
1828(D(2) 


1828(iH3)(B) 


Loans  to  Executive  Officers  of  Banks  .» 

Prohibitions  Respecting  Loans  and  Extensions  of  Credit  to  Execu- 
tive Officers  and  Directors  of  Banks,  Political  Campaign,  Com- 
mittees, etc. 

Extensions  of  Credit  to  Executive  Officers.  Directors,  and  Principal 
SharetK>kJers. 

Provisions  Relating  to  Loans,  Extensions  of  CredH,  and  Ottier 
Dealings  Between  Memt>er  Banks  and  Their  Affiliates,  Executive 
Offwers,  Directors,  eto. 

Extensions  of  Credit  ApplkabiMy  of  Provisions  Relating  to  Loans. 
Extensions  of  Credit,  and  Other  Dealings  Between  Insured 
Brancfws  of  Foreign  Banks  and  Their  Insiders. 


• 

• 


(») 


• 
• 


• 


V) 


Parte  an«or 


of  TWe  12  of  the  Code  of  Federal 


23.5 


31  .. 
215 


337,3 


348.3  „. 
563.43  .. 


ApplicaBon  of  Legal  Lending  Limits;  Restricttons  on  Transactkxis 

Willi  Affiliates. 

Extensions  of  Credit  to  National  Bank  Insklers 

Subpeit  A— Loans  by  Member  Banks  to  Their  Executive  OtKceis, 

Dtrectors.  and  Principal  SfwehoMers. 
Subpart  B— (Reports  of  Indebtedness  of  Executive  OUtoers 


Principal  Sharehoklers  of  Insured  Nonmember  Banks. 
Limits  on  Extensions  of  Credit  to  Executive  Officers.  Directors,  ami 

Principal  Sharefwtders  of  Insured  Nonmember  Banks. 

Reports  by  Executive  Officers  and  Principal  SharefwUers  „. 

Loans  by  Savings  Associattons  to  Their  Executive  Officers,  Direo- 

lors.  and  Principal  ShareftoUers. 


• 
• 


• 
• 


• 
• 


(») 


andfor  Sections  of  TMe  12  of  ttte  Untied 


Code 


56  

Pro»)tt)itk)n  on  Wtthdrewal  of  CepitaJ  and  Unearned  DivUends 

• 

• 

60 

Divxtonds  and  Swptus  Funds 

• 

• 

1467a(f) 

Dedaratton  of  Oivkiends 

• 

18310 

• 

• 

• 

^ 

Parts  andfor  Sections  of  TWe  12  of  tlie  Code  of  Federal  Ragutalione 


5,61  

5.82 

6.6 

7.6120  .. 
208.19  .. 
208.35  .. 
325.105 
563.134 
566  


Payment  of  dhndends;  capital  limitation  

Payment  of  divklends;  earnings  limitation  

Prompt  Corrective  Actton— Dividend  Restrictions. 
Dividends  Payable  in  Property  Other  Than  Cash 

Payments  of  Divklends 

Prompt  CorrectNe  Actton 

Prompt  Corrective  Action  ....._._.„..............,... 

Prompt  Corrective  Actton 


^  ,„„„.....  ..„ „ 

»/  ^  

.... ^  ..„„.„„._ 

■•■*»»■»—■»■■>»■»■  aw — »— «« »—»■■»»  ^r 

••>••»■•••••■•••••••  ••••••••••••••••■••■  a ■»»a»»e«ei >«»■■■■■# 


• 
• 


^  Subsections  (g)  and  (h)  only. 

^Applies  only  to  insured  federal  branches  of  foreign  banks. 

'Applies  only  to  insured  state  branches  of  toreign  banks. 

'  See  12  CFR  parts  337.3  and  349.3. 

^See  12  CFR  part  563.43. 
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By  Order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C,  this  12th  day  of 
November,  1997. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

(FR  Doc  97-30860  Filed  11-26-97;  8:45  am) 

aauNO  coot  •714-01-p 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administtation 

14  CFR  Part  39 

[Docket  Na  96-NM-29-AO;  Amendment 
39-10223;  AO  97-24-1  q 

RIN2120nAAe4 

Airworthineee  Oirectivee;  Fddcer 
Model  F28  Matk  0070  and  0100  Series 
Alrplar>ee 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0070  and  0100  series  airplanes, 
that  requires  a  one-time  operational  test 
of  a  certain  pitot  heating  system,  repair 
or  replacement  of  failed  elements,  and 
repair  or  replacement  of  the  pitot 
heating  system  with  a  new  improved 
system.  This  amendment  also  requires 
installation  of  new  power  supply  wiring 
with  increased  gauge  thickness,  and  a 
circuit  breaker  with  an  increased 
amperage  rating.  This  amendment  is 
prompted  by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  icing  of  the  No.  1 
pitot  tube,  which  could  result  in  failure 
of  the  No.  1  Air  Data  Computer,  or 
output  of  erroneous  airspeed  data  to  all 
on-side  subsidiary  systems,  including 
the  Automatic  Flight  Control  and 
Augmentation  System. 
DATES:  Effective  January  2, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  2. 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  95-NM-29-AD.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Land  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 


FOR  FURTHER  MFORMATION  CONTACT: 

International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425)  227-2110; 
fiw  (425) 227-1149. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0070  and  0100  series 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Registn-  on  February  3. 1997  (62  FR 
4944).  That  action  proposed  to  reqidre 
a  one-time  operational  test  of  the  No.  1 
pitot  heating  system,  repair  or 
replacement  of  failed  elements,  and 
repair  or  replacement  of  the  pitot 
heating  system  with  a  new  improved 
system.  That  action  also  proposed  to 
require  installation  of  new  power 
supply  wiring  with  increased  gauge 
thickness,  and  a  circuit  breaker  with  an 
increased  amperage  rating. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Requests  To  Extend  the  Compliance 
Time  for  Replacement  of  Pitot  Tube 

Two  commenters  request  that  the 
compliance  time,  specified  in  paragraph 
(b)(2)  of  the  proposed  AD,  for 
accomplishing  the  replacement  of  the 
pitot  tube  and  associated  electrical 
modifications  be  extended  from  the 
proposed  18  months  to  24  months.  The 
commenters  state  that  such  an  extension 
will  allow  the  replacement  to  be 
accomplished  diuing  a  regularly 
scheduled  heavy  maintenance  check  for 
all  but  7  of  its  a^ected  airplanes,  and 
thereby  minimize  any  additional 
expenses  that  would  be  associated  with 
special  scheduling. 

The  FAA  does  not  concur  with  the 
commenters'  request.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  manufacturer's  and  foreign 
airworthiness  authority's 
recommendations  as  to  an  appropriate 
compliance  time,  the  availability  of 
required  parts,  and  the  practical  aspect 
of  installing  the  required  replacement 
within  an  interval  of  time  that  parallels 
the  normal  scheduled  maintenance  for 
the  majority  of  affected  operators.  The 
FAA  has  determined  that  the 
compliance  time,  as  proposed. 


represents  the  maviniiiin  interval  of 
time  allowable  for  the  affected  airplanes 
to  continue  to  operate  prior  to 
accomplishing  the  required  replacement 
without  compromising  safety.  In 
addition,  the  commenters  have  not 
provided  any  data  to  substantiate  why 
an  extension  of  the  compliance  time 
would  not  compromise  safety. 

In  consideration  of  all  of  these  factors, 
and  in  consideration  of  the  amoimt  of 
time  that  has  already  elapsed  since 
issuance  of  the  original  NPRM.  the  FAA 
has  determined  that  further  delay  of  this 
modification  is  not  appropriate. 
However,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coet  Impact 

The  FAA  estimates  that  129  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  required  operational  check  will 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  SBO  per  work  hour.  Based 
on  these  figures,  the  cost  impact  for  the 
operational  check  required  by  this  AD 
on  U.S.  operatora  is  estimated  to  be 
$7,740,  or  S60  per  airplane. 

The  required  replacement  of  the  pitot 
heating  system  will  take  approximately 
36  work  hoius  per  airplane,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$16,000  per  airplane.  Based  on  these 
figiues.  die  cost  impact  of  this 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $18,160  per 
ai^lane. 

For  airplanes  on  which  replacement 
of  the  pitot  heating  system  hiss  been 
accomplished  previously,  the  required 
installation  of  the  power  supply 
electrical  wiring  and  circuit  breaker  will 
take  approximately  12  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $350  per  airplane.  Based 
on  these  figures,  the  cost  impact  is 
estimated  to  be  $1 ,070  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
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those  actions  in-the  future  if  this  AO 
were  not  adopted. 

Kegniatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  pmwer  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedtues  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

Liet  of  Subjects  ia  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adeptioa  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AatlMrtty:  4a  U.S.C  10«(g).  40113, 44701. 


fat.13    [t 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

#7-24-16    Fokker  Amendment  3»-10223. 
Docket  95-NM-29-A0. 
Applicability:  Model  F28  Muk  0070  and 
0100  seriaa  aiiplanaa,  ositificated  in  any  . 


category,  and  having  tha  fDllowing  aerial 
nundierB: 

11244  through  11495,  inclusive: 

11497  through  11507.  inclusive; 

11509; 

11511  through  11517,  inclusive; 

11519  through  11523.  inclusive; 

11527  through  11529,  inclusive; 

11532; 

11536  through  11541.  inclusive; 

11543; 

11545; 

11547; 

11549; 

11551; 

11553  through  11565,  biclusive; 

11567: 

11570; 

11573;  and 

11574. 

Note  1:  This  AD  appUes  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetiier  it  has  been 
otherMrisa  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  tliis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efEsct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  icing  of  the  No.  1  pitot  tube, 
which  could  result  in  feilure  of  the  No.  1  Air 
Data  Computer  (ADC  #1)  or  output  of 
errapeous  airspeed  data  to  all  on-side 
subsidiary  systems,  including  the  Automatic 
Flight  Control  and  Augmentation  System 
(AFCAS),  accomplish  the  following: 

(a)  For  airplanes  that  have  type  853JB  pitot 
tutm  installed:  Within  30  days  after  the 
effective  date  of  this  AD,  perform  an 
operational  test  of  the  No.  1  pitot  heating 
S]rstem  in  accordance  with  Part  1  of  the 
Accomplislunent  Instructions  of  Fokker 
Service  Bulletin  SBPlOO-30-015,  Revision  2. 
dated  January  25, 1995. 

(1)  If  the  pitot  hearing  system  passes  the 
operational  test,  accomplish  the  requirements 
of  either  paragraph  (b)(1)  or  (b)(2]  of  tiiis  AD. 
as  applicable,  at  the  tisM  specified. 

(2)  If  any  pitot  tube  heathag  element  is 
found  to  be  inoperative,  prior  to  further 
flight,  repair  or  replace  the  failed  element 
with  a  serviceable  element,  in  accordance 
with  the  Fokker  100  Aircraft  Maintenance 
Manual  (AMM). 

(b)  For  airplanes  on  which  Fokker  Service 
Bulfetin  SBF100-3(M)17,  dated  August  23, 
1995,  has  not  been  accomplished:  At  the 


applicabfe  time  sped  Bad  in  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD.  replace  the  type 
8S3JB  or  type  893iaC  No.  1  pitot  tube,  with 
a  type  853BR  pitot  tube;  and  install  the 
inverter,  current  iansor,  wiring,  and  circuit 
breaker;  in  accordance  vrith  Fokker  Seivioe 
Bulletin  SBFlOO-30-019,  dated  )une  20. 
1996. 

(1)  For  airplanes  with  the  flight  warning 
system  (FWS)  speed  comparator  not  activated 
and  writh  a  type  853JB  No.  1  pitot  tube 
installed:  Accomplish  the  replacement 
within  9  months  after  the  effective  date  of 
this  AD. 

(2)  For  airplanes  with  the  FWS  speed 
comparator  activated  or  with  a  type  BS3iGC 
No.  1  pitot  tube  installed:  Accomplish  the 
replacement  within  18  months  after  the 
effective  date  of  this  AD. 

(c)  For  airplanes  on  which  Fokker  Service 
Bulletin  SB Fl 00-30-01 7,  dated  August  23, 

1995,  has  been  accomplished,  either  in 
service  or  fectory-incorporated:  Within  18 
months  after  the  effective  date  of  this  AD. 
replace  the  No.  1  pitot  heating  circuit  breaker 
and  modify  the  power  supply  electrical 
wiring,  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-30-020,  dated  June  20, 
1996. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Maiuger. 
hitemational  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operatofs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  tha 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(e)  Special  flight  permits  may  be  iacnad  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFl  00-30- 
015,  Revision  2,  dated  January  25,  1995; 
Fokker  Service  Bulletin  SBF100-3O-019. 
dated  June  20, 1996;  and  Fokker  Service 
Bulletin  SBFlOO-30-020,  dated  June  20, 

1996.  Revision  2  of  Fokker  Service  Bulletin 
SBF100-3O-01S  contains  the  fbUowing  list  of 
effective  pages: 


Page  No. 

Revision  tevel  shown 
on  page 

Dele  shown  on  pego 

■  •  Oi  9,  19,  1/,  18,  22,  3o,  3o,  38 »..*..,.*.,...***mm*.;^...».....*...*. ......».»»...» 

2, 12. 14.  16,  25.  26,  30-32,  37 .1 

4-«.  10.  11.  13.  19-21,  23.  24,  27-29.  33.  34.  39  } „ 

2  „.. 

1  

Original 

Januwy  25. 1996. 
Saplember  14,  1904. 
July  7, 1904. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department.  P.O.  Box  75047. 1117 
ZN  Schiphol  Airport.  The  Netherlands. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC 

Note  3:  The  sub^  of  this  AD  is  addressed 
in  Netherlands  airworthiness  directive  BLA 
94-114(A).  dated  August  5.  1994. 

(g)  This  amendment  becomes  effective  on 
January  2. 1998. 

Issued  in  Ranton,  Washington,  on 
November  19,  1997. 

Stewart  R.  Miikr. 

Acting  yanagBT.  Tnuuport  Airpkum. 
Directorate.  Aircraft  Certification  Senrice. 

[FR  Doc.  97-31021  Filed  11-26-97;  8:4&aml 

■UMQ  OOM  4»*e-1«-U 


DEPARTMENTOF  TnANSPORTATION 
Fwtocsl  AvMton  Admintetrstlon 
14  CFR  Part  99 


[DodwtNal 
3»-1(tt18;  AO  VT-iA-U] 

MN2120-AA64 


AinworthineM  OiracttvM;  Foktor 
Mod^  F2B  Mwk  0100  S«lM  AirplanM 

A08ICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

twmiY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
repetitive  inspections  of  certain  flanges 
and  finger  strips  at  rib  5.0  of  the  verdcal 
stabilizer  to  detect  £atigue  cracking,  and 
repairs,  if  necessary.  This  amendment 
also  requires  modifications  that  would 
strengthen  the  torsion  box  at  rib  5.0  and 
prevent  fatigue  cracking;  one  of  these 
modifications  constitutes  terminating 
action  for  the  repetitive  inspections. 
This  amendment  is  prompted  by  reports 
indicating  that,  during  fiill-scale  fatigue 
testing,  cracking  has  been  found  on  die 
vertical  stabilizer  of  the  test  article.  The 
actions  specified  by  this  AD  are 
intended  to  detect  and  prevent  fatigue 
Clacking  in  the  subject  area,  which,  if 
not  corrected,  could  reduce  the 
structural  integrity  of  the  vertical 
stabilizer. 
DATES:  Effective  January  2. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  January  2, 
1998. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047. 
1117  ZN  Schiphol  Airport,  The 
Netherlands.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rides  oiocket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFOflMATKM  CONTACT: 
International  Branch,  ANK^116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLBNENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  January  14, 1997  (62  FR  1866).  That 
action  proposed  to  require  repetitive 
eddy  current  inspections  to  detect 
fatigue  cracking  of  the  left-hand  and 
right-hand  flanges  and  finger  strips  at 
rib  5.0  of  the  vertical  stabilizer,  and 
repair,  if  necessary.  That  action  also 
proposed  to  require  modification  of  rib 
5.0  by  the  installation  of  a  stlffener  to 
the  torsion  box:  this  modification  would 
be  preceded  by  an  eddy  current 
inspection  to  detect  fatigue  cracking, 
and  repair,  if  necessary. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements.  In 
addition,  that  action  proposed  to  require 
another  modification  of  rib  5.0  by  cold- 
expanding  certain  bolt  holes  on  the 
torsion  box. 

CommentB 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Requests  To  Extend  tbe  Ctunpliance 
Time 

Two  commenters  request  that  the 
compliance  time  for  accomplishing  the 
proposed  eddy  current  inspection  and 
modification  of  rib  5.0  of  the  vertical 
stabilizer  [required  by  paragraphs  (b)(1) 
and  rb)(2)  of  the  proposed  AD, 
respectively]  be  extended  from  "prior  to 
the  acciunulation  of  13,500  total 


landings,  or  within  6  months  *  *   *  "  to 
"prior  to  the  accumulation  of  16.000 
total  landings  or  within  12  months." 
One  of  these  commenters  states  that  it 
is  currenUy  performing  the  subject 
inspection  and  modification  during  its 
FlOO  "Q"  check  visit,  which  is  currenUy 
schediUed  at  16,000  flight  hours  or 
16,000  landings,  whichever  occurs  first 
The  commenter  also  states  that  ten  of  its 
airplanes,  which  have  accumidated 
between  10,972  and  14,976  flight  cycles, 
have  been  inspected  and  modified.  This 
commenter  points  out  that  no  cracks 
have  been  detected  on  these  airplanes. 
This  commenter  contends  that 
accomplishment  of  the  repetitive 
inspections  required  by  paragraph  (a)  of 
the  proposed  AD  at  2,000  flight  cycle 
intervals  will  assure  that  the  required 
level  of  safety  is  maintained. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  extend  the 
compliance  time.  The  FAA  points  out 
that  the  proposed  compliance  time  of 
paragraphs  (b)(1)  and  (b)(2)  of  the  AD 
was  developed  in  consideration  of  not 
only  the  degree  of  urgency  associated 
with  addressing  the  unsafe  condition, 
but  such  factors  as  the  manufacturer's 
and  the  foreign  airworthiness 
authority's  (i.e..  Rijksluchtvaartdienst 
(RLD)]  recommendations,  the 
availability  of  required  parts,  and  the 
practical  aspect  of  in«t«lling  the 
required  modification  within  an  interval 
of  time  that  parallels  normal  scheduled 
maintenance  for  the  majority  of  affected 
operators.  The  FAA  also  has  consulted 
with  the  manufacturer  and  RLD  and 
determined  that  13.500  flight  cycles 
represents  the  mayimnm  ntmiber  of 
flight  cycles  allowable  for  the  aCfacted 
airplanes  to  continue  to  operate  prior  to 
accomplishing  the  requirml  inspections 
and  modification  without  compromising 
safety.  The  proposed  compliance  times 
are  based  on  results  of  fatigue  tests  and 
analysis  of  the  effects  of  the  thrust 
reverser  loads  on  adjacent  structure. 

In  addition,  the  FAA  finds  that  the 
commenters  have  not  submitted  any 
data  to  substantiate  why  a  2,500  flight- 
cycle  extension  of  the  compliance  time 
woidd  not  compromise  safety,  nor  have 
the  commenters  addressed  whethw 
further  inspections  would  be  necessary 
to  ensure  the  long  term  operational 
safety.  However,  under  the  provisions  of 
paragraph  (e)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  sufficient  data 
are  subinitted  to  substantiate  that  such 
an  adjustment  would  provide  an 
acceptable  level  of  safety. 

Conclusion 

After  carefid  review  of  the  available 
data,  including  the  comments  noted 
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above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  122  Fokker 
Model  F28  Mark  0100  series  airplanes  of 
U.S.  registry  will  be  affected  by  this 
proposed  AD. 

Approximately  77  airplanes  will  be 
required  to  conduct  repetitive 
inspections  of  the  left-hand  and  right- 
hand  flanges  and  finger  strips  at  rib  5.0 
of  the  vertical  stabilizer.  It  will  take 
approximately  10  work  hours  per 
airplane  to  accomplish  each  required 
inspection.  The  average  labor  rate  is  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  these  inspections 
required  by  this  AD  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
$46,200,  or  $600  per  airplane,  per 
inspection. 

Approximately  77  airplanes  also  will 
be  required  to  accomplish  the 
installation  of  steel  reinforcement  in  the 
torsion  box  at  rib  5.0  of  the  vertical 
stabilizer.  It  will  take  approximately  170 
work  hours  per  airplane  to  accomplish 
this  modification  (including  a  pre- 
modification  inspection).  The  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$27,000.  Based  on  these  figures,  the  cost 
impact  of  this  modification  required  by 
this  AD  on  U.S.  operators  of  these 
airplanes  is  estimated  to  be  $2,864,400, 
or  $37,200  per  airplane. 

Approximately  122  airplanes  will  be 
required  to  accomplish  the  cold 
expansion  of  holes  in  the  torsion  box  at 
rib  5.0  of  the  vertical  stabilizer.  It  will 
take  approximately  17  work  hours  per 
airplane  to  accomplish  this 
modification,  or  approximately  8  work 
hours  per  airplane  if  this  modification  is 
done  at  the  same  time  as  the  installation 
of  steel  reinforcement.  The  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  will  cost  approximately  $206. 
Based  on  these  figiuvs,  the  cost  impact 
of  this  modification  required  by  this  AD 
on  U.S.  operators  of  these  airplanes  is 
estimated  to  be  between  $83,692  and 
$149,572,  or  between  $686  and  $1,226 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  Ap 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  alx^e,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  PaH  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-24-11    Fokker  Amendment  39-10218. 
Docket  96-NM-185-AO. 
Applicability:  Model  F28  Mark  0100  series 
airplanes  having  the  serial  numbers  specified 
in  Table  1  of  this  AD;  certificated  in  any 
category. 

Table  l  .—Serial  Numbers  of 
Airplanes  Subject  to  This  AD 


11244 
11483 
11471 
11474 
11489 
11497 
11501 
11502 
11504 
11506 


through  11460,  inclusive 
through  11469,  inclusive 

through  11483,  inclusive 
through  11491,  inclusive 
through  11499,  inclusive 


Table  i.— Serial  Numbers  of  Air- 
planes Subject  to  This  AO— 
Continued 

11507 

11512  through  11515.  inclusive 

11517 

11520 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  tbe  requirements  of  this  AD  is  afEscted,  the 
owner/op>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsaflB  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  prevent  &tigue  cracking  in 
the  vertical  stabilizer,  which  consequently 
could  reduce  its  structural  integrity, 
accomplish  the  following 

(a)  For  airplanes  having  serial  numlien 
11244  through  11419.  inclusive,  and  11421: 
Except  as  provided  by  paragraph  (c)  of  this 
AD,  prior  to  the  accumulation  of  8,500  total 
landings  or  within  30  days  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
perform  an  eddy  current  inspection  to  detect 
fatigue  cracking  in  the  left-hand  and  right- 
hand  flanges  and  finger  strips  at  rib  5.0  of  the 
vertical  stabilizer,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-55-019.  Revision  1. 
dated  May  19.  1993. 

(1)  If  no  cracking  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  2,000  landings  until  the  requirements 
of  paragraph  (b)  of  this  AD  are  accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approveid  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate. 

(b)  For  airplanes  with  serial  numbers 
11244  through  11419  inclusive,  and  11421, 
accomplish  the  requirements  of  both 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD: 

(1)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  prior  to  the  accumulation  of  13.5(X) 
total  landings,  or  within  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  an  eddy  ciurent  inspection' to 
detect  fatigue  cracking  in  the  left-hand  and 
right-hand  flanges  and  finger  strips  at  rib  5.0 
of  the  vertical  stabilizer,  in  accordance  with 
Part  1  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-55-018, 
Revision  1,  dated  December  27, 1993. 

(i)  If  no  cracking  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraph  (b)(2]  of  this  AD. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approveid  by  the  Manager, 
International  Branch,  ANM-116,  and 
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accomplish  the  requirements  of  paragraph 
(b)(2)  of  this  AD. 

(2)  After  accomplishing  the  requirements 
of  pangnph  (b)(1)  of  this  AD.  modify  rib  5.0 
of  the  veitical  stabilizer  by  installing  new 
stiffening,  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-55-018,  Revision  1, 
dated  December  27, 1993.  Accomplishment 
of  this  modification  constitutes  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (a)  of  this  AD. 

(c)  The  following  exceptions  apply  with 
regard  to  the  requirements  of  paragraphs  (a) 
and  (b)  of  this  AD: 

(1)  Accomplishment  of  the  Inspection 
specified  in  paragraph  (a)  and  (b)(1)  of  this 
AD  is  not  required  if  the  modification 
specified  in  paragraph  (b)(2)  is  accomplished 
prior  to  the  accumulation  of  7300  total 
landings  on  the  airplane. 

(2)  Compliance  with  AD  91-18-15, 
amendment  39-8018.  is  not  required  if  the 
requirements  of  paragraph  (b)(2)  of  this  AD 


are  accomplished  prior  to  the  accumulation 
of  6,000  total  landings  on  the  airplane. 

(d)  For  all  airplanes:  At  the  applicable 
times  specified  in  paragraph  (d)(1)  or  (d)(2), 
modify  the  Hi-lok  bolt  holes  at  rib  5.0  of  the 
vertical  stabilizer  by  cold  expansion,  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-55-023,  dated  January  3. 1995. 

(1)  For  airplanes  that  have  been  modified 
in  accordance  with  the  requirements  of 
paragraph  (b)  of  this  AD  prior  to  the  effective 
date  of  this  AD:  Modify  prior  to  the 
accumulation  of  either  10,000  landings  after 
in-service  modification,  or  10,000  landings 
after  delivery  with  factory  modification,  as 
applicable;  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occun 
later. 

(2)  For  aU  other  airplanes:  Modify 
concurrent  with  accomplishing  the 
requirements  of  paragraph  (b)  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANMtHB.  Operatora 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremenU  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  the  following  Fokker  service  bulletins, 
which  contain  the  following  list  of  effective 
pages: 


Referenced  service  bulletin  aixl  date 


S8F100-66-018,  RevMon  1,  December  27. 
1908. 

S8F1 00-56-01 9.  Revision  1,  May  19. 1993  ... 

S8F10O-«&-023.  January  3,  1906 


Page  No. 


1-4,  »-16,  18, 19,  21-53, 25-28  . 

5-7, 17, 20.  24,  20-31  

'^^*,  ^,  ",  •••••*■•■•■•■■■■•■••••«•.*••••••■•.•••.•«.*« 

4,  6^,  1(^12  ».......».....„.....„..._..„., 


Revision  level  shown 
on  page 


1 


Originai 

1  „... 

Originai 
Origin^ 


Date  shown  on  page 


December  27,  1993. 

May  19,  1993. 
(May  19.  1993. 
August  11,  1992. 
Jmniy  3, 1996. 


This  incorporation  by  reference  vn* 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  S52(a) 
and  1  CFR  put  51.  Copies  may  be  obtained 
from  Fokker  Services  B.V.,  Technical 
Support  Department,  P.O.  Box  75047, 1117 
ZN  Schiphol  Airport,  The  Netherlands. 
Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suito  700.  Washington. 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  (BLA)  93- 
069  (A),  dated  June  1. 1993. 

(h)  This  amendment  becomes  effective  on 
January  2, 1998. 

Issued  in  Renton.  Washington,  on 
November  19. 1997.  ^ 

UmmV.Dmnaj, 

Acting  Manager .  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  97-31029  FUad  11-26-97;  8:45  am) 
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OEPARTMEMT  OF  TRANSPORTATION 
FMaral  Aviation  Administration 

14  CFR  Part  39 

IDockat  Na  oe-MW-lSO-AD;  Amendment 
30-10220;  AO  97-24-13] 

RM212fr-AA64 

Aimvorthinaas  DIractivaa;  British 
AarosfMca  BAa  Modal  ATP  Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
BAe  Model  ATP  airplanes,  that  requires 
a  detailed  visual  inspection  of  the  flap 
drive  torque  tubes  in  the  wing  root  area 
to  detect  inadequate  clearance  between 
the  torque  tubes  and  siuroimding 
structure  or  scoring  damage  to  the  tubes; 
and  follow-on  repetitive  inspections  or 
corrective  action,  if  necessary. 
Accomplishment  of  certain 
replacements  and  modifications  would 
constitute  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  reports  of  inadequate 
clearance  between  flap  drive  torque 
tubes  and  surrounding  structures,  and 
possible  scoring  damage  to  the  tubes. 
The  actions  specified  by  this  AO  are 


intended  to  prevent  hilure  of  the  torque 
tubes,  which  could  result  in  an 
asymmetric  flap  condition  and  reduced 
controllability  of  the  airplane. 
DATES:  EfEactive  January  2, 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  January  2, 
1998. 

A00AESSE8:  The  service  information 
referenced  in  this  AO  may  be  obtained 
from  AI(RJ  American  Support,  Inc., 
13850  Mclearen  Road,  Hemdon, 
Virginia  20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  OfBce  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (4^5)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  British 
Aerospace  BAe  Model  ATP  airplanes 
was  published  in  the  Federal  Register 
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on  August  25, 1997  (62  FR  44917).  That 
action  proposed  to  require  a  detailed 
visual  inspection  of  the  flap  drive 
torque  tubes  in  the  wing  root  area  to 
detect  inadequate  clearance  between  the 
torque  tubes  and  sturounding  structiue 
or  scoring  damage  to  the  tubes;  and 
follow-on  repetitive  inspections  or 
corrective  action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  10  British 
Aerospace  BAe  Model  ATP  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  houx.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$600,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 


of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  die  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113,  44701. 


130.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-24-13    British  Aerospace  Regional 
AiitTaft  [Formerly  Jetstream  Aircraft 
Limited,  British  Aerospace  (Commercial 
Aircraft)  Limited]:  Amendment  39- 
10220.  Docket  96-NfM-189-AD. 

Applicability:  BAe  Model  ATP  airplanes, 
constructor  numbers  2002  through  2063 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  torque  tubes, 
which  could  result  in  an  asymmetric  flap 
condition  and  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  conduct  a  detailed  visual 
inspection  of  the  flap  drive  torque  tubes  in 
the  left  and  right  wing  root  areas  to  detect 
inadequate  clearance  between  the  torque 
tubes  and  surrounding  structure  or  scoring 
damage  to  the  tubes,  in  accordance  with 
JeUtream  Service  Bulletin  ATP-27-80,  dated 
April  23, 1996. 

(1)  If  adequate  clearance  exists  between  all 
flap  drive  torque  tubes  and  surrounding 
structure  at  the  sites  specified  in  the  service 
bulletin,  with  no  scoring  damage  to  any  of 


the  tubes,  no  further  action  is  required  by 
this  AD. 

(2)  If  inadequate  clearance  exists  between 
any  flap  drive  torque  tube  and  surrounding 
structure  at  the  sites  specified  in  the  service 
bulletin,  with  no  scoring  damage  to  the  tubes: 
Accomplish  the  requirements  of  paragraphs 
(a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  At  intervals  not  to  exceed  250  hours 
time-in-service,  repeat  the  detailed  visual 
inspections  required  by  paragraph  (a)  of  this 
AD. 

(ii)  Within  2,000  hours  time-in-service  after 
the  initial  inspection  required  by  paragraph 
(a)  of  this  AD,  modify  the  structure  to  gain 
the  required  minimum  clearance  in 
accordance  with  the  service  bulletin. 
Accomplishment  of  the  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (a)(2)(ii)  of  this  AD. 

(3)  If  any  scoring  damage  to  the  torque 
tubes  is  detected,  accomplish  the 
requirements  specified  in  paragraph  (a)(3Hi). 
(a)(3)(ii),  or  (a)(3)(iii)  of  this  AD,  as 
applicable,  in  accordance  with  the  service 
bulletin,  and  at  the  time  specified  in  the 
applicable  paragraph. 

(i)  If  only  one  torque  tube  on  one  side  or 
both  sides  of  the  airplane  is  damaged,  and 
the  scoring  is  within  the  maximum  allowable 
damage  limits  in  the  service  bulletin:  Within 
250  hours  time-in-service  after  any 
inspection  required  t>y  this  AD  in  which  the 
damage  was  initially  detected,  modify  the 
surrounding  structure  to  gain  the  required 
minimum  clearance  and  install  a  new  torque 
tube. 

(ii)  If  both  torque  tubes  on  the  same  side 
of  the  airplane  are  damaged,  and  the  scoring 
is  within  the  maximum  allowable  damage 
limits  in  the  service  bulletin:  Prior  to  further 
flight  after  any  inspection  required  by  this 
AD  in  which  damage  was  initially  detected, 
modify  the  surroimding  structure  to  gain  the 
required  minimum  clearance  and  replace  at 
least  one  of  the  damaged  torque  tubes  with 
a  new  torque  tube.  Within  250  hours  time- 
in-service  after  any  inspection  in  which 
damage  was  initially  detected,  replace  the 
remaining  damaged  torque  tube  vrith  a  new 
torque  tube. 

(iii)  If  any  torque  tube  is  damaged,  and  the 
scoring  is  more  than  the  allowable  damage 
limits  described  in  the  service  bulletin:  Prior 
to  further  flight,  modify  the  surrounding 
structiue  to  gain  the  required  minimum 
clearance  and  replace  the  damaged  tube(s) 
with  a  new  torque  tube(s). 

(b)  Accomplishment  of  the  modification  to 
gain  the  required  minimum  clearance 
between  the  torque  tubes  and  surrounding 
structure  and  the  replacement  of  damaged 
torque  tube(s)  %irith  a  new  torque  tuhe(8) 
constitutes  terminating  acUon  for  the 
requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princip>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 
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Nots  2:  InibnnatioD  concsming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  &om  the  Inteniationai  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
wth  Jetstream  Service  Bulletin  ATP-27-«0, 
dated  April  23, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AI(R)  American  Supfwrt,  Inc.. 
13850  Mclearen  Road,  Hemdon.  Virginia 
20171.  Copies  may  be  inspected  a(  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  BOO  North 
Capitol  Street.  NW..  suite  700,  Washington. 
DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  003-04-96. 

(f)  This  amendment  becomes  eSective  on 
January  2, 1998. 

Issued  in  Rsnton.  Washington,  on 
November  19,  1997. 

Stewart  R.  Miller. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-31027  Filed  11-26-97;  8:45  am] 
aiUJNQ  OOOC  4*10-1»-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-187-AD;  Amendment 
3»-10219;  AO  97-24-12] 

Rm2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Modei  BAG  1-11  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
AdministFation.  DOT. 
ACTION:  Final  nde. 


f:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAG  1-11  200  and  400  series 
airplanes,  that  currently  requires  a  one- 
time inspection  to  detwmine  the  tension 
of  the  control  cables  of  the  thrust 
reversers,  and  to  detect  breakage, 
damage,  wear,  or  signs  of  corrosion;  and 
ccHTBCtive  actions,  if  necessary.  This 
amendment  requires  that  the 
inspections  be  repeated  at  certain 
intervals.  This  amendment  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 


actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
control  cables,  which  may  lead  to  the 
inability  of  the  thrust  reverser  to  deploy 
and/or  an  uncommanded  deployment  of 
the  thrust  reverser  while  the  airplane  is 
in  flight 

DATES:  Effective  January  2. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  R^^ter  as  nf  January  2, 
1998. 

A00RESSE8:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  (Operations) 
Ltd.,  trading  as  British  Aerospace 
Airbus  Ltd.,  P.O.  Box  77,  Bristol  BS99 
7AR,  England.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  oiocket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC 
FOR  RmTHER  NFORMATKM  CONTACT: 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
StiPPt-EMBfTARY  INFOmiATWN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-17-02, 
amendment  39-8997  (59  FR  41235, 
August  11, 1994).  which  is  applicable  to 
all  British  Aerospace  Model  BAC  1-11 
200  and  400  series  airplanes,  was 
published  in  the  Federal  Register  on 
September  22,  1997  (62  FR  49458).  The 
action  proposed  to  require  repetitive 
inspections  of  the  control  cables  of  the 
thrust  reverser  to  determine  the  tension 
of  the  control  cables  of  the  thrust 
reversers.  and  to  detect  breakage. 
damage,  wear,  or  signs  of  corrosion;  and 
corrective  actions,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  42  Model 
BAC  1-11  200  and  400  series  airplanes 
of  U.S.  registry  that  will  be  affected  by 
thisAO. 


The  actions  that  are  currently 
required  by  AD  94-17-02  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu.  Based 
on  these  figures,  the  cost  impact  of  the 
previously  required  actions  on  U.S. 
operators  is  estimated  to  be  $7,560.  or 
$180  per  airplane,  per  inspection  cycle. 

The  new  actions  that  are  requirea  by 
this  new  AD  will  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  new  requirements  of  this 
AD  on  U.S.  operators  is  estimated  to  be 
$7,560.  or  $180  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figtires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woidd  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Kegulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  preptued  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  boxn  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly' .  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39-AIRWORTHiNE8S 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aolhority:  49  U.S.C  106(g).  40113. 44701. 

f3«.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8997  (59  FR 
41235,  August  11. 1994),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10219.  to  read  as 
follows: 

•7-24-12    Britiab  Aaro^aoK  Amendment 
39-10219.  Docket :  96-NM-187-AD. 
Supersedes  AD  94-17-02.  Amendment 
39-8997. 

AppbcabUity.  AH  Model  BAC  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Nets  1:  This  AD  appUaa  to  each  airplane 
idantifiad  in  ttw  preceding  applicability 
provision.  rogaidleM  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  aiaa 
subject  to  tlM  raquirements  of  this  AD.  For 
airplanas  that  have  been  modified,  altered,  or 
repaired  so  that  the  psrfonnanca  of  the 
requirements  of  this  AD  is  afEsctad.  the 
o«nier/operator  must  request  approval  Cor  an 
aheniative  method  of  compliance- in 
accordance  with  paragraph  (c)  of  tliis  AO. 
The  request  thoold  include  an  assessment  of 
the  stbct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsaie  condition  has  not 
been  eliminated,  tlie  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  Cailure  of  the  thrust  reverser 
control  cables,  which  may  lead  to  the 
inability  of  the  thrust  reverser  to  deploy  and/ 
or  an  uncommanded  thrust  reverser 
deployment  while  the  airplane  is  in  flight 
accomplish  the  following: 

(a)  Within  100  hours  time-in-service  or  30 
dajrs  after  the  eEfoctive  date  of  this  AD, 
whichever  occurs  first,  perform  an  inspection 
to  determine  the  tension  of  the  control  cables 
of  the  thrust  reverser,  in  accordance  with 
British  Aerospace,  Alert  Service  Bulletin  76- 
A-PM6031.  dated  January  18, 1995.  If  the 
tension  of  any  control  cable  is  outside  the 
limits  specified  in  the  alert  service  bulletin, 
prior  to  further  flight,  correct  the  tension  of 
that  cable  in  accordance  writh  the  alert 
service  tmlletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  2.400 
hours  time-in-service  or  12  months, 
whichever  occurs  first 

(b)  Within  100  hours  time-in-service  or  30 
days  after  the  efiective  date  of  this  AD, 
whichever  occurs  first,  perform  an  inspection 
to  detect  breakage,  damage,  wear,  or  signs  of 
corrosion  (swelling)  of  the  control  cable  of 
the  thrust  reverser,  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  76- 
A-PM6031,  dated  January  IB.  1995. 

(1)  If  no  discrepancy  is  found,  prior  to 
further  flight,  lubricate  the  cables  in 
accordance  with  the  alert  service  bulletin. 
Thereafter,  repeat  the  inspection  at  intervals 


not  to  exceed  2.400  hours  time-in-service  or 
12  months,  whichever  occurs  first 

(2)  If  any  control  cable  is  damaged,  is  worn 
beyond  the  limits  specified  in  the  alert 
service  bulletin,  is  corroded,  or  has  a  broken 
wire,  prior  to  further  flight,  replace  the 
discrepant  cable  with  a  serviceable  cable,  and 
lubricate  the  cables  in  accordance  with  the 
alert  service  bulletin.  Thereafter,  repeat  the 
inspection  at  intervals  not  to  exceed  2400 
hours  time-in-service  or  12  »""iith«  after  the 
efbctive  date  of  this  AD.  whichever  occurs 
first 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
■end  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  tlie 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Inlemational  Branch. 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  opoate  the  airplane  to 
a  location  where  the  reqtiirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  British  Aerospace  Alert  Service  Bulletin 
76-A-^>M6031.  dated  )anuary  18. 1995.  This 
incorporation  by  reflBrence  was  approved  by 
the  Director  of  the  Federal  Hagistsr  in 
•ocordanoe  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  (Operations)  Ltd.,  trading  as 
British  Aerospace  Airtms  Ltd.,  P.O.  Box  77, 
Bristol  BS99  7AR.  England.  Copies  may  be 
iiupected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  bectunes  effsctive  on 
January  2, 1998. 

Issued  in  Renton,  Washington,  on 
November  19, 1997. 

Stewart  R.  Mtttar. 

Acting  Manager,  Transport  Airpkme 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31028  FUed  11-26-97;  8:45  am) 
MUMQ  CODE  4t1«-1»4l 


DEPARTMENT  OF  TRANSPORTATKM 

Fadaral  Aviation  Adminlatratiofi 

14  CFR  Part  30 

[Docket  Na  •7-NM-l26^AO:  Amendment 
30-10821;  AD  tT-M-l^ 

Rm2120-AA«4 


Ainaorthlnaaa  Diractivaa;  Saab 
SAAB  2000  Sariaa  Airplanaa 

AQENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


StMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  reqiures 
inspection  of  the  two-way  check  valve 
on  the  engine  fire  extinguishing  system 
for  discrepancies,  and  corrective  action, 
if  necessary.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continued  airworthiness  information  by 
a  fomign  civil  airworthiness  authority. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  discrepancies  of  the 
check  valve,  which  could  restdt  in 
impropa  functioning  of  the  engine  fire 
extinguishing  system. 
DATES:  Effective  January  2. 1998. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  2, 
1990. 


The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping. 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  stiite  700.  Washii^ton.  DC 
FOR  RNmei  MFORMATION  CONTACT: 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425) 227-1149. 
SUPPLBIENTARY  MFONMA-nON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AO) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
September  23. 1997  (62  FR  49634).  That 
action  proposed  to  require  inspection  of 
the  two-way  check  valve  on  the  engine 
gre  extinguishing  system  for 
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discrepancies,  and  corrective  action,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportvinity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  3  Model 
SAAB  2000  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $720, 
or  $240  per  airplane. 

The  cost  im{>act  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safiBty,  Incorf>oration  by  reference, 
Safe^. 


Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-24-14    Saab  Aircraft  AB:  Amendment 
39-10221.  Docket  97-NM-126-AD. 

Applicalulity:  Model  SAAB  2000  airplanes, 
having  serial  numbers  -002  through  -043 
Inclusive,  certificated  in  any  category. 

Note  1:  Thi»  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  ttiis  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requiiements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

■Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  discrepancies  of  the  check 
valve,  which  could  result  in  improper 
functioning  of  the  engine  fire  extinguishing 
system,  accomplish  the  following: 

(a)  Within  2  months  after  the  eRective  date 
of  this  AD,  perform  an  inspection  of  the  two- 
%ray  check  valve  on  the  engine  fire 
extinguishing  system  for  discrepancies,  in 
accordance  with  Saab  Service  Bulletin  2000- 
26-010.  dated  July  5, 1996.  If  any 
discrepancy  is  found,  prior  to  further  flight, 
install  a  new  two-way  check  valve  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compUance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  l>y  the  Manager, 
International  Branch,  A^4M-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regtilations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  dona  in  accordance 
with  Saab  Service  Bulletin  2000-26-010, 
dated  July  5,  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Saab  Aircraft  AB,  SAAB 
Aircraft  Product  Support,  S-581.88, 
Linkoping.  Sweden.  Copies  may  be  inspected 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  BOO  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAO  No. 
1-099,  dated  July  8, 1996. 

(e)  This  amendment  becomes  effective  on 
January  2, 1998. 

Issued  in  Renton,  Washington,  on 
November  19, 1997. 

Stewart  R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-31030  Piled  11-26-47;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 

21  CFR  Part  314 

[Dockat  Na  88N-0214] 

Policy  on  180-Day  Marketing 
Exclusivity  for  Drugs  Marlwtad  Under 
Abbreviated  New  Drug  Applications; 
Clarification 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Clarification. 

SUMMARY:  The  Center  for  Drug 
Evaluation  and  Research  (ODER)  of  the 
Food  and  Drug  Administration  (FDA)  is 
publishing  this  dociunent  to  clarify  the 
status  of  its  practices  governing  180 
days  of  marlceting  exclusivity  for  generic 
drugs  and  the  approval  of  abbreviated 
new  drug  applications  (ANDA's)  subject 
to  patent  litigation.  This  document  is 
being  published  due  to  recent  court 
decisions  interpreting  provisions  of  the 
Chxig  Price  Competition  and  Patent 
Term  Restoration  Act  of  1984  (Pub.  L. 
98-417)  (the  1984  amendments). 

FOR  FURTHER  INFORMATION  CONTACT:  Jernr 
Phillips.  Center  for  Drug  Evaluation  and 
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Research  (HFD-605).  Food  and  Drug 
Administration.  7500  Standish  PL. 
Rockville.  MD  20855.  301-827-5846. 
SUPPLEMENTARY  MFORMATKM: 

L  Background 

The  1984  amendments  included  a 
provision,  codified  under  section 
505(j)(4)(B)(iv)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  355(j)(4)(B)(iv)),  granting  180 
days  of  marketing  exclusivity  to  the  first 
applicant  to  submit  an  ANDA 
containing  a  challenge  to  a  listed  patent. 
Regulations  interpreting  this  provision 
were  proposed  in  1989  (54  FR  28872, 
July  10, 1989).  and  made  final  in  1994 
(59  FR  50338,  October  3. 1994).  These 
regulations  are  codified  under 
S  314.107(c)  (21  CFR  314.107(c)). 

The  regulations  state  that  for  a  generic 
drug  to  qualify  for  180  days  of 
mai^Letiiig  exclusivify,  the  first  ANDA 
applicant  submitting  a  certification 
under  section  505(i)(2)(A)(vii)(IV)  of  the 
act  (paragraph  IV  certification)  to  the 
listed  patent  must,  in  addition  to 
submitting  the  certification,  be  sued  for 
patent  inMngement  and  successfully 
defend  that  suit  (§  314.107(c)).  This 
interpretation  has  been  the  subject  of 
legal  action  in  Inwood  Laboratories,  Inc. 
V.  young,  723  F.  Supp.  1523  (D.D.C. 
1989).  vacated  as  moot,  43  Fed.3d  712 
(D.QCir.  1989);  Mova  Pharmaceutical 
Corp.  V.  Shalala,  955  F.  Supp.  128 
(D.D.C.  1997),  and  Granutec,  Inc.  et  al. 
V.  Shalala  et  al..  No.  5:97-CV-485- 
BO(l)(E.D.N.C.  July  3. 1997).  Both  the 
Inwood  and  Mova  courts  held  that  180 
days  of  marketing  exclusivity  should  be 
granted  to  the  first  ANDA  applicant  who 
files  a  paragraph  IV  certification, 
regardless  of  whether  the  applicant  is 
subsequently  sued  for  patent 
infringement.  The  A4ova  decision  has 
been  appealed  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Ckcuit 

Following  the  Mova  decision,  in  June 
1997,  the  Office  of  Generic  Drugs 
notified  applicants  with  ANDA's  for 
ranitidine  hydrochloride  (HCl)  that  the  ° 
agency  would  acquiesce  to  the  court's 
holding  in  Mova.  pending  an  appellate 
decision.  The  agency  determined  that 
temporarily  acquiescing  to  the  court's 
holding  in  Mova  would  promote 
admii^istrative  uniformity  in  the 
application  of  section  505(j)(4KBXiv)  of 
the  act  and  would  prevent  forum 
shopping  among  disappointed  ANDA 
applicants.  Subsequently,  the  U.S. 
EKstrict  Court  for  the  Eastern  District  of 
North  Carolina  addressed  the  validity  of 
§  314.107(c)  in  Gmnutec  v.  Shalala.  and. 
in  a  holding  contrary  to  the  earlier  Mova 
decision,  ordered  FDA  to  follow  its 
regulations  in  approving  ANDA's  far 


ranitidine  HCl.  The  Granutec  decision 
was  stayed  and  is  on  expedited  appeal 
to  the  U.S.  Court  of  Appeals  for  the  4th 
Circuit. 

Because  the  uncertain  state  of  the  law 
makes  it  difficult  for  the  industry  to 
make  business  plans  and  other 
-arrangements,  CDER  wishes  to  clarify  its 
policy  with  respect  to  these  exclusivify 
issues,  pending  their  final  resolution  by 
the  courts.  ^ 

n.  180-Day  Marketing  Exclusivify 

It  is  the  agency's  position  that,  given 
the  uncertainfy  created  by  the  cocilict 
among  the  courts,  the  most  reasonable 
policy  is  to  apply  the  180-day 
exclusivify  provisions  of  the  statute  as 
set  forth  in  §  314.107(c)  to  all  ANDA's 
to  which  the  regulation  would,  on  its 
face,  apply,  whether  they  were 
submitted  before  or  after  the  Mova 
decision.  The  only  ANDA's  to  which  the 
agency  applied  the  Mova  analysis,  other 
than  those  ANDA's  directly  involved  in 
the  Mova  litigation,  were  those  for 
ranitidine  HCl. 

The  regiilations  in  §  314.107(c)  were 
issued  through  notice  and  comment 
rulemaking  with  the  active  participation 
of  the  pharmaceutical  industry  and 
consumer  groups.  They  are  the  product 
of  careful  consideration  by  the  agency  of 
the  complex  factors  at  issue  in  granting 
a  period  of  exclusivify  to  generic  drug 
applicants  and  in  ensuring  that  the 
statute  is  implemented  in  a  manner 
most  consistent  with  its  original 
purpose.  These  regulations  will  be 
applied  until  such  time  as  the  appellate 
courts  complete  their  analyses  of  the 
agency's  interpretation. 

m.  Ap^vval  of  ANDA's  After 
Judgment  in  the  District  Ceuits 

The  agency  does  not  intend  to 
acquiesce  to  the  court's  decision  in 
Torpharm  v.  Shalala,  Civil  Action  No. 
97-1925  (JR)  (D.D.C  Sept  15. 1997),  in 
which  the  court,  finding  that  the  tonn 
"the  court"  in  section  505(j)(4KBKiii)  of 
the  act  means  district  court,  ordered 
FDA  to  approve  an  ANDA  after  the 
applicant  had  prevailed  in  patent 
infringement  litigation  in  the  district 
court,  but  before  either  the  appeal  was 
resolved  or  the  30-month  stay  had 
lapsed.  The  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  has  granted  the 
appeal  of  Torpharm  an  expedited 
review.  While  Torpharm  is  pending  on 
appeal.  FDA  will  continue  to  interpret 
the  statute  as  described  in  §  314.107(e). 
which  defines  "the  court"  as  "the  court 
that  enters  final  judgment  from  which 
DO  appeal  can  be  or  has  been  taken." 


Dated:  November  7, 1997. 

Roger  WilliaBs, 

Deputy  Center  Director  for  Pharmaceutical 
Science. 

[FR  Doc.  97-31150  Filed  ll-2fr-97:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminiatFation 

21  CFR  Parts  510, 520,  S22, 524,  and 
568 

New  Animal  Druga;  Change  of  Sponaor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  47  new  «niTn<»] 
drug  applications  (NADA's)  from  Rhone 
Merieux.  Inc.,  and  54  NADA's  from 
Merck  Research  Laboratories,  Division 
of  Merck  &  Co.,  Inc.,  to  Merial  Ltd.  . 
EFFECTIVE  DATE:  November  28.  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855.  301-827-0213. 
SUPPLEMENTARY  INFORIMTKM:  Rhone 
Merieux,  Inc..  7101  College  Blvd., 
Overland  Park.  KS  66210,  and  Merck 
Research  Laboratories.  Division  of 
Merck  &  Co.,  Inc.,  Rahway,  NJ  07065  has 
informed  FDA  that  it  has  transferred 
ownership  of.  and  all  rights  and 
interests  in.  the  approved  NADA's  to 
Merial  Ltd.,  2100  Ronson  Rd.,  Iselin.  NJ 
0883Q-3077. 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  parts  510.  520, 
522.  524,  and  558  to  reflect  the  change 
of  sponsor.  The  agency  is  also  amending 
§  510.600(c)(1)  and  (c)(2)  to  remove  the 
sponsor  name  for  Rhone  Merieux.  Inc^ 
and  Merck  Research  Laboratories, 
Division  of  Merck  &  Co.,  Inc.,  because 
the  firm  no  longer  is  the  holder  of  any 
approved  NADA's.  The  drug  labeler 
code  assigned  to  Rhone  Merieux,  Inc.,  is 
being  retained  as  the  drug  labeler  code 
for  NAarial  Ltd. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Parts  520.  522.  524.  and  55B 
Animal  drugs. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Canter  for  Veterinary  Medicine,  21 
CFR  parts  510,  520,  522.  524,  and  558 
are  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 


AnthtHity:  21  U.S.C  321,  331,  351,  352, 
353.  360b,  371.  3798. 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by  removing 
the  entries  for  "Rhone  Merieux.  Inc." 
and  "Merck  Research  Laboratories, 
Division  of  Merclc  &  Co.,  Inc."  and  by 
alphabetically  adding  a  new  entry  for 
"Merial  Ltd.."  and  in  the  table  in 
paragraph  (c)(2)  by  removing  the  entry 


for  "000006"  and  by  revising  the  entry 
for  "050604"  to  read  as  follows: 
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§510.600    Names,  addresMa,  and  dnig 
labelef  codasof  apooaofaofapprowad 
applicationa. 

•        •        •        •        • 

(c)*  •  • 


Finn  name  and  address 

Dnjg  labeier  code 

■                                                                 •                                                                 • 

Marial  Lid..  2100  Ronaon  Rd.,  laelin.  NJ  06830-3077 

*                                                                       •                                                                        * 

•  •                                                                 •                                                                 • 

060604 

•  •                                                                       •                                                                       • 

(2) 


Drug  labeier  code 

Rrm  name  and  address 

•  •                                                                 • 

050604  ...    „.. 

•  •                                                                        • 

•                                   •                                  •                                  * 
Merial  Ltd.,  2100  Ronson  Rd.,  IseKn.  NJ  06830-3077 

•                                                                        •                                                                        •                                                                        • 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

AaAaritr.  21  U.S.C.  360b. 

fS2ai00a    [Amandacq 

4.  Section  520.100a  Amprolium 
drinking  water  is  amended  in  paragraph 
(b)  by  removing  "000006"  and  adding  in 
its  place  "050604". 

|S20.100b    [Amandad] 

5.  Section  520.100b  Amprolium 
drench  is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

f520.100e    [Amandad] 

6.  Section  520.100c  Amprolium 
crumbles  is  amended  in  paragraph  (b) 
by  removing  "000006"  and  adding  in  its 
place  "050604". 

f  520.300a    [AmandadI 

7.  Section  520.300a  Cambendaxole 
suspension  is  amended  in  pfuragraph  (b) 
by  removing  "000006"  and  adding  in  its 
place  "050604". 

1 520.300b    [Amandad] 

8.  Section  520.300b  Cambendazole 
pellets  is  amended  in  paragraph  (b)  by 


removing  "000006"  and  adding  in  its 
'place  "050604". 

H20-300C    [Amanda4 

9.  Section  520.300c  Cambendazole 
paste  is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

1820.420    [Amandad] 

10.  Section  520.420  Chlorothiazide 
tablets  and  boluses  is  amended  in 
paragraph  (a)(2)  by  removing  "000006" 
and  adding  in  its  place  "050604". 

S52a4e2    [Amandad] 

11.  Section  520.462  Clorsulon  drwich 
is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

f920J04    [Amandad] 

12.  Section  520.804  Enalapril  tablets 
is  amended  in  paragraph  (b)  by 
removing  "000006"  and  addixig  in  its 
place  "050604". 

f52ailM    [Amandad] 

13.  Section  520.1192  Ivermectin  paste 
is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 


{S20.1193    [Amended^ 

14.  Section  520.1193  Ivermectin 
tablets  and  chewables  is  amended  in 
paragraph  (b)  by  removing  "000006" 
and  adding  in  its  place  "050604". 

1920.1194    [Amandad) 

15.  Section  520.1194  Ivermectin 
drench  is  amoided  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

1520.1106    [Amandad] 

16.  Section  520.1195 /vennectin 
liquid  is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

fS20.1196    [Amandad] 

17.  Section  520.1196  Ivermectin  and 
pyrantel  pamoate  chewable  tablet  is 
amended  in  paragraph  (b)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

{520.1107    (AmandadD 

18.  Section  520.1197  Ivermectin 
Mustained-release  bolus  is  amended  in 
paragraph  (b)  by  removing  "000006" 
and  adding  in  its  place  "050604". 

1520.2170    [Amended] 

19.  Section  520.2170 
Sulfabromomethazine  sodium  boluses  is 


amended  in  paragraph  (c)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

S  520.2380a    [Amandad] 

20.  Section  520.2380a  Thiabendazole 
td^ressing  and  mineral  protein  feed 
block  is  amended  in  paragraph  (c)(2)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

f  520.2380b    [Amandad] 

21.  Section  520.2380b  Thiabendazole 
drench  or  oral  paste  is  amended  in 
paragraph  (c)  by  removing  "000006" 
and  adding  in  its  place  "050604". 

S520.2380e    [Amandad] 

22.  Section  520.2380c  Thiabendazole 
bolus  is  amended  in  paragraph  (c)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

f520.2380d    [Amended] 

23.  Section  520.2380d  Thiabendazole, 
piperazine  citrate  suspension  is 
amended  in  paragraph  (b)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

f520.2380f    [Amandad) 

24.  Section  520.2380f  Thiabendazole, 
piperazine  phosphate  powder  is 
amended  in  paragraph  (b)  by  removing 
"000006"  and  addii^  in  its  place 
"050604". 

PART  522-4MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

25.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Anthority:  21  U.S.C.  360b. 

1522.1150    [Amandad) 

26.  Section  522.1150 
Hydrochlorothiazide  injection  is 
amended  in  paragraph  (b)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

1522.1102  [Amwtdad] 

27.  Section  522.1192  Ivermectin 
injection  is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

1522.1103  [Amandad] 

28.  Section  522.1193  Ivermectin  and 
clorsulon  injection  is  amended  in 
paragraph  (b)  by  removing  "000006" 
and  adding  in  its  place  "050604". 

1522.1452    [Amended] 

29.  Section  522.1452  Nalorphine 
hydrochloride  injection  is  amended  in 
paragraph  (b)  by  removing  "000006" 
and  adding  in  its  place  "050604". 


1522.1885    [Amended] 

30.  Section  522.1885  Prednisolone 
tertiary  butylacetate  suspension  is 
amended  in  paragraph  (b)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

PART  524-OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

31.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

1524.1193    [Amended] 

32.  Section  524.1193  Ivermectin  pour- 
on  is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

f524.1484g    [Amended] 

33.  Section  524.1484g  Neomycin 
sulfate-thiabendazole-dexamethasone 
solution  is  amended  in  paragraph  (b)  by 
removing  "000006"  and  adding  in  its 
place  "050604". 

1524.1883    [Amended] 

34.  Section  524.1883  Prednisolone 
sodium  phosphate-neomycin  sulfate 
ophthalmic  ointment  is  amended  in 
paragraph  (b)  by  removing  "000006" 
and  adding  in  its  place  "050604". 

PART  558—NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

35.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Aathority:  21  U.S.C  360b.  371. 


1558.55    [An 

36.  Section  558.55  Amprolium  is 
amended  in  paragraph  (a)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

1558.58    [Amandad] 

37.  Section  558.58  Amprolium  and 
ethopabate  is  amended  in  the  table  in 
paragraph  (d)(1),  in  the  "Limitations" 
column  by  removing  "000006"  each 
time  it  appears  and  adding  in  its  place 
"050604". 

fS5&96    [Amandad) 

38.  Section  558.95  Bambermycins  is 
amended  in  paragraphs  (d)(l)(ii)(6), 
(d)(l)(iU)(6),  (d)(l)(iv)(b),  (d)(l)(v)(b), 
and  {d)(l}(xiii)(ft)(2){iii)(6)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

{558.236    [Amandacq 

39.  Section  558.235  Efrotomycin  is 
amended  in  paragraph  (a)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 


{558.300    [Amandad] 

40.  Section  558.300  Ivermectin  is 
amended  in  paragraphs  (a)(1)  and  (a)(2) 
by  removing  "000006"  and  adding  in  its 
place  "050604". 

{558.615    [Amandad] 

41.  Section  558.615  Thiabendazole  is 
amended  in  paragraph  (a)  by  removing 
"000006"  and  adding  in  its  place 
"050604". 

Dated:  November  10. 1097. 
Robart  C  Lirii^rtoii, 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
(PR  Doc  97-31148  FUed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administration 

21CFRPart808 
[Docket  No.  96N-0248] 
nm  091fr-AB19 

Examption  From  Praamption  of  Stala 
and  Local  agarana  and  Smokaiaaa 
TolMcco  Raquiramanta;  Applications 
for  Examption  SutNnittad  by  VarkMia 
Stata  Govammanta 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  granting 
exemptions  from  Federal  preemption  for 
certain  cigarette  and  smokeless  tobacco 
requirements  in  Alabama,  Alaska,  and 
Utah.  These  exemptions  will  permit 
those  States  to  continue  to  enforce 
certain  restrictions  on  the  sale  and 
distribution  of  cigarettes  and  smokeless 
tobacco  that  are  more  stringent  than 
FDA  counterpart  restrictions  under  its 
regulations. 

EFFECTIVE  DATE:  December  29, 1997. 
FOR  FURTMER  MFORMATKM  CONTACT: 
Anne  M.  Kirchner,  Office  of  Policy  (HF- 
11),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville.  MD 
20857.  301-827-5321. 
SUPPLBefTARY  INFORMATION: 

L  Backgrotuid 

Under  section  521(a)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360k(a)),  any  State  or  local 
requirement  applicable  to  a  device  is 
preempted  if  such  requirement  (1)  Is 
different  from,  or  in  addition  to,  any 
requirement  applicable  imder  the  act  to 
the  device;  and  (2)  relates  to  the  safety 
or  efiiactiveness  of  the  device  or  any 


s 
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other  matter  included  in  a  requirement 
applicable  to  the  device  under  the  act. 
m  implementing  section  521  of  the 
act,  FDA  historically  has  interpreted 
that  provision  narrowly  and  has  found 
it  to  have  preemptive  effect  only  for 
those  State  and  local  requirements  that, 
in  fact,  clearly  impose  specific 
requirements  with  respect  to  specific 
devices  that  are  manifestly  in  addition 
to  analogous  Federal  requirements  (see 
S  808.1(d)  (21  CFR  808.1(d)).  In 
addition,  section  521  of  the  act  "does 
not  preempt  State  or  local  requirements 
that  are  equal  to,  or  substantially 
identical  to,  requirements  imposed  by  or 
under  the  act"  (§  808.1(d)(2)). 

Section  521(b)  of  the  act  and  its 
implementing  regulations  provide  that 
by  regulation  issued  after  notice  and  an 
opportunity  for  an  oral  hearing,  FDA 
may  exempt  a  State  or  local  requirement 
from  preemption  under  such  conditions 
as  the  agency  may  prescribe  if  the 
reqxiirement  is:  (1)  More  stringent  than 
a  reqiiirement  under  the  act  that  would 
be  applicable  to  the  device  if  an 
exemption  were  not  in  effiect;  or  (2) 
required  by  compelling  local  conditions 
■nH  compliance  with  the  State  or  local 
requirement  would  not  cause  the  device 
to  be  in  violation  of  any  reqxiirement 
applicable  under  the  act. 

m  the  Federal  Regiater  of  November 
7, 1996  (61  FR  57685),  FDA  invited  all 
State  and  local  governments  to  submit 
applications  for  exemptions  frtim 
preemption  for  those  State  and  local 
requirements  pertaining  to  cigarettes 
and  smokeless  tobacco  that  are 
preempted  by  the  agency's  final  rule  at 
part  897  (21  CFR  part  897)  restricting 
the  sale  and  distribution  of  cigarettes 
and  smokeless  tobacco  to  protect 
children  and  adolescents,  and  that  meet 
the  exemption  criteria.  In  order  to 
facilitate  and  expedite  review,  FDA 
stated  that  it  would  consider 
applications  in  two  groups.  Group  1 
applications  are  those  seeking 
exemptions  from  Federal  preemption  of 
State  and  local  age  and  identification 
requirements.  Group  2  applications  are 
those  seeking  exemptions  from  Federal 
preemption  of  State  and  local  access, 
labeling,  and  advertising  requirements. 

This  final  rule  respoi^  to  Group  1 
applications  for  exemptions  from 
preemption  for  State  and  local 
requirements  governing  the  sale  and 
distribution  of  cigarettes  and  smokeless 
tobacco  that  are  different  from,  or  in 
addition  to.  FDA  requirements  under 
S  897.14(a)  and  (b).  Section  897.14(a) 
prohibits  the  sale  of  cigarettes  or 
smokeless  tobacco  to  any  person  under 
age  18.  Section  897.14(b)  requires  that 
retailers  verify,  by  means  of 
photographic  identification  containing 


the  bearer's  birth  date,  that  the  person 
purchasing  the  product  is  at  least  18 
years  of  age.  No  such  verification  is 
required  for  persons  over  the  age  of  26. 

The  November  1996,  Federal  Register 
notice  stated  that  Group  1  applications 
shoidd  be  submitted  by  December  9, 
1996,  and  that  Group  2  applications,  for 
exemption  from  preemption  from  any  of 
the  requirements  under  part  897  other 
than  §  897.14(a)  and  (b),  should  be 
submitted  by  May  6, 1997  (61  FR  57685 
at  57686). 

In  the  Federal  Regiater  of  February 
19. 1997  (62  FR  7390),  FDA  issued  a 
proposed  rule  responding  to  Group  1 
applications  submitted  by  the  States  of 
Alabama.  Alaska,  Utah,  and 
'Washington.  The  proposal  gave  the 
public  30  days  to  submit  written 
comments.  The  comment  period  later 
was  reopened  for  an  additional  2  weeks 
(see  61  FR  11349,  March  20, 1996). 

FDA  proposed  to  grant  exemptions 
from  Federal  preemption  for 
requirements  in  the  States  of  Alabama, 
Alaska,  and  Utah.  Washington  State 
requirements  were  not  preempted  and. 
therefore,  no  exemption  needed  to  be 
granted.  The  Alabama  Code,  the  Alaska 
Statutes,  and  the  Utah  Code  Annotated 
prohibit  the  sale  of  cigarettes  or 
smokeless  tobacco  to  any  person  under 
the  age  of  19.  The  proposed  rule 
explained  that  these  requirements  are 
different  from  the  age  restriction 
contained  in  the  tobacco  rule  at 
§  897.14(a),  which  prohibits  sales  of 
cigarettes  or  smokeless  tobacco  to 
anyone  imder  age  18.  However,  the 
proposal  stated  FDA's  tentative 
conclusion  that  the  higher  minimum  age 
for  sale  of  these  products  will  provide 
increased  health  benefits  and  will  not 
impose  significant  burdens  on  retailers. 
Therefore,  to  the  extent  that  these  State 
requirements  are  preempted,  FDA 
proposed  to  grant  them  exemptions 
from  preemption. 

n.  Requeet  for  a  Hearing 

FDA  received  one  request  for  a 
hearing.  Section  521(b)  of  the  act 
requires  that  FDA  offer  an  opportunity 
for  an  oral  hearing  to  present  evidence 
that  the  agency  should  consider  before 
granting  or  denying  exemptions  from 
preemption.  The  request  for  a  hearing 
submitted  imder  this  rulemaking  raised 
only  legal  and  policy  issues  that  may  be 
addressed  adequately  without  holding 
an  oral  hearing.  Consequently, 
consistent  witi^  FDA's  regulation  at  21 
CFR  12.24(b),  FDA  is  denying  the 
request.  The  legal  and  poUcy  issues 
raised  in  the  request  for  a  hearing  are 
addressed  in  section  III  of  this 
document. 


HL  Diacuasion  of  Comments 

FDA  received  no  comments  about  the 
agency's  action  concerning  the 
application  submitted  by  the  State  of 
Washington  for  exemption  from  Federal 
preemption  for:  (1)  Section  26.28.0^of 
the  Revised  Code  of  Washington 
(RCW)^,  a  State  law  prohibiting  any 
person  from  selling  or  giving  tobacco 
products  to  persons  younger  than  18 
years  of  age,  and  (2)  section  314-10-050 
of  the  Washington  Administrative  Code 
(WAC)2,  a  State  regulation  requiring  that 
purchasers  of  tobacco  products  provide 
proof  of  age  by  providhig  certain 
Government-issued  forms  of 
identification.  As  discussed  in  the 
proposal  (62  FR  7390  at  7393),  FDA 
determined  that  portions  of  the  State  of 
Washington  statute  and  regulations  are 
narrower  in  scope  than  the  tobacco  rule 
and  therefore  are  not  preempted. 
Because  neither  RCW  26.28.080  nor 
WAC  314-10-050  prohibits  the 
distribution  of  free  samples  of  cigarettes 
and  smokeless  tobacco  to  persons  18 
years  or  older,  these  provisions  are  less 
stringent  than  the  total  prohibition 
against  free  samples  in  the  tobacco  rule 
at  §  897.16(d).  In  addition,  to  the  extent 
that  the  RCW  26.28.080  and  WAC  314- 
10-050  apply  to  products  other  than 
cigarettes  and  smokeless  tobacco,  they 
are  not  preempted  by  the  tobacco  rule 
because  the  tobacco  rule  does  not 
establish  "specific  counterpart 
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1  RCW  26.2S.080  Selling  or  giving  tobacco  to 
minor — Belief  of  representative  capacity,  do 
defanae — Penalty. 

Every  person  who  sells  or  gives,  or  permits  to  be 
sold  or  given  to  any  person  under  the  age  of 
eighteen  years  any  cigar,  cigarette,  cigarette  paper 
or  wrapper,  or  tobacco  in  any  form  is  guilty  of  a 
gross  misdemeanor. 

It  shall  be  no  defense  to  a  prosecution  (or  a 
violation  of  this  section  that  the  person  acted,  or 
was  believed  by  the  defendant  to  act,  as  agent  or 
representative  of  another. 

I  WAC  314-10^50  Sales  to  persons  under  18 
years  of  age. 

(1)  No  person  may  sell  or  give  or  in  any  way 
provide  tobacco  products  to  any  person  under  18 
years  of  age. 

(2)  Any  person  attempting  to  purchase  tobacco 
products  must  present  identification  to  show  he/she 
is  at  least  18  years  of  age  upon  the  request  of  any 
tobacco  licensee,  employee  of  tobacco  licensee  or 
enforcement  officer  as  defined  by  RCW  7.8.040. 

(3)  All  identification  used  to  prove  age  must  be 
officially  issued  and  contain  the  bearer's  age, 
signature  and  photograph.  The  only  forms  of 
identification  which  are  acceptable  as  proof  of  age 
for  the  purchase  of  tobacco  products  are: 

(a)  A  liquor  control  authority  card  of 
identificatioa  issued  by  a  state  of  the  United  Slate* 
or  province  of  Canada. 

(b)  A  driver's  Ucense.  instruction  permit  or 
identification  card  issued  by  a  state  of  the  United 
State*  or  a  province  of  Canada, 

(c)  A  United  Sutes  military  identification  card, 

(d)  A  passport,  or 

(e)  A  merchant  marine  identification  card  issued 
by  the  United  Sutes  Coast  Guard. 


regulations"  or  other  requirements  with 
rdspect  to  products  other  than  cigarettes 
or  smokeless  tobacco  (see  §  808.1(d)). 
Finally.  WAC  314-10-050  requires 
purchasers  to  present  identification 
establishing  the  purchaser's  age  and 
specifies  requirements  for  the  type  of 
identification  that  the  purchaser  must 
present.  Because  FDA  has  not 
established  any  specific  counterpart 
regulations  that  place  an  affirmative 
duty  on  the  purchaser  to  present 
identification  or  that  require  a  specific 
type  of  photographic  identification 
containing  the  bearer's  birth  date,  WAC 
314-10-050  is  not  preempted. 
Therefore,  because  RCW  26.28.080  and 
WAC  314-10-050  are  not  preempted,  no 
exemption  is  necessary. 

FDA  received  15  comments  on  the 
proposed  rule.  Notably,  none  of  the 
comments  argued  that  FDA  should  deny 
the  applications  for  exemption  from 
preemption  submitted  by  Alabama, 
Alaska,  or  Utah.  In  fact,  several 
comments  specifically  urged  that  FDA 
grant  these  applications  because  active 
enforcement  of  the  higher  minimiim  age 
for  sale  in  the  three  States  has  resulted 
in  a  decline  in  illegal  sales  of  tobacco 
products  to  underage  youths. 

The  remaining  comments,  while 
supporting  FDA's  proposal  to  grant 
exemptions  from  preemption  for  the 
Alabeuna,  Alaska,  and  Utah 
requirements,  argued  that  FDA 
misinterpreted  the  scope  of  preemption 
under  521(a)  of  the  act  by  failing  to  find 
that  all  State  and  local  requirements  that 
are  less  stringent  than  Federal 
counterpart  requirements  are 
preempted.  These  comments  urged  FDA 
to  reconsider  its  analysis  of  the  Supreme 
Court  decision  in  Medtronic,  Inc.  v. 
Lohr.  116  S.  Ct.  2240  (1996),  in  light  of 
Papike  v.  Tambmnds,  107  F.3d  737 
(1997),  and  argued  that  the  agency's 
interpretation  of  the  narrow  scope  of 
preemption  under  section  521(a)  of  the 
act  would  undermine  State  and  local 
efforts  to  promote  public  health.  A  few 
comments  stated  that  more  stringent 
State  or  local  restrictions  should  not  be 
preempted  because  they  safeguard  the 
public  health  more  than  Federal 
coimterpart  restrictions  do.  Several 
comments  argued  that  Medtronic  is  not 
dispositive  of  the  extent  to  which  521(a) 
of  die  act  preempts  State  or  local 
tobacco  control  laws  because  the 
Medtronic  Court  determined  whether 
521(a)  preempts  general  common  law 
duties,  not  whether  521(a)  would 
preempt  a  specific  enactment  of  State  or 
local  law.  Comments  noted  that, 
because  State  tobacco  statutes  are 
positive  enactments  of  State  law.  they 
are  precisely  the  type  of  requirement 


that  is  normally  preempted  by  specific 
FDA  requirements. 

Comments  relied  on  the  recent  Ninth 
Circuit  decision.  Papike,  to  support 
their  interpretation  of  Medtronic  and  the 
scope  of  preemption  under  521(a)  of  the 
act.  The  Papike  court  held  that  section 
521(a)  of  the  act  preempts  a  State 
common  law  cause  of  action  for  failure 
to  warn  because  FDA  has  established 
specific  counterpart  labeling  regulations 
mandating  the  substantive  content  of 
the  warning  for  the  particular  device 
and  disease  at  issue  in  that  case.  The 
Papike  court  distinguished  the  case 
before  it,  which  involved  specific 
Federal  requirements  applicable  to  a 
specific  device,  from  Medtronic,  which 
involved  general  Federal  requirements 
(good  manufacturing  practices  and 
labeling  requirements).  (See  Papike  at 
740.)  Applying  the  reasoning  in  Papike, 
comments  argued  that  specific  Federal 
tobacco  requirements  preempt  specific, 
and  less  stringent.  State  or  local 
counteipart  requirements. 

FDA  is  not  persuaded  that  it  erred  in 
its  determination  that  521(a)  of  the  act 
preempts  more  restrictive,  but  not  less 
restrictive,  State  or  local  counterpart 
requirements.  First.  FDA  believes  that 
the  Supreme  Court  in  Medtronic  has 
addressed  the  very  issue  of  whether  less 
restrictive  State  or  local  requirements 
are  preempted  under  section  521(a)  of 
the  act  As  the  agency  stated  in  the 
proposed  rule  (62  FR  7390  at  7391),  the 
Medtronic  Court  held  that  State 
requirements  that  are  similar  to,  but 
narrower  than,  FDA  requirements  are 
"not  preempted  under  section  521  of  the 
act.  The  Court  reasoned  that,  while 
narrower  State  restrictions  might  be 
"different  from"  their  more  stringent 
Federal  counterpart  restrictions,  "  •  •  • 
such  a  difference  would  surely  provide 
a  strange  reason  for  finding  a  pre- 
emption of  a  state  rule  insofar  as  it 
duplicates  the  federal  rule"  [Medtronic, 
116  S.Ct.  at  2255).  Accordingly.  FDA 
concludes  that  section  521(a)  of  the  act 
does  not  preempt  State  or  local 
restrictions  to  the  extent  that  they  are 
similar  to,  but  narrower  or  less  stringent 
than,  counterpart  FDA  restrictions. 

FDA  disagrees  with  the  comments' 
analysis  of  and  reliance  on  Papike.  The 
agency  agrees  that  a  determination  of 
whether  a  State  or  Federal  requirement 
is  general  or  specific  in  nature  is 
essential  to  any  analysis  of  preemption 
under  secrtion  521(a)  of  the  act.  That 
determination,  however,  is  not 
dispositive  as  to  whether  a  particular 
State  or  local  requirement  is  preempted. 
Rather,  if  there  are  specific  Federal  and 
State  requirements  applicable  to  the 
specific  device  at  issue,  the  next 
question  is  whether  the  State 


requirement  is  different  from,  or  in 
addition  to,  the  Federal  requirement 
The  Court  in  Medtronic  concluded  that 
a  State  or  local  requirement  that  is 
narrower  than,  or  duplicative  of,  a 
counterpart  Federal  requirement,  is  not 
"different  from"  the  Federal 
requirement  and,  consequentiy,  is  not 
preempted  under  section  521(a)  of  the 
act 

Several  comments  argued  that  FDA 
weakened  the  standard  by  which  a 
narrower  State  or  local  requirement  is 
foimd  to  be  preempted.  Medtronic  held 
that  State  requirements  are  not 
preempted  if  they  parallel  Federal 
requirements  or  insofar  as  they 
duplicate  Federal  requirements  (Id.).  In 
the  proposed  rule  (62  FR  7390  at  7391), 
FDA  paraphrased  this  holding  in  statl:^ 
that  State  or  local  requirements  that  are 
similar  to.  but  narrower  than, 
counterpart  Federal  requirements  are 
not  preempted.  FDA  believes  that  It  has 
not  weakened  the  Medtronic  standard 
and  that  its  application  of  the  standard 
articulated  by  the  Supreme  Court  in 
Medtronic  is  required  by  the  Court's 
interpretation  of  the  scope  of 
preemption  luder  section  521  of  the  act 

Other  comments  argued  that,  as  a 
matter  of  policy,  the  finding  that  less 
stringent  State  or  local  requirements  are 
not  preempted  weakens  FDA's  tobacco 
rule  and  undermines  State  and  local 
public  health  initiatives  to  reduce 
tobacco  use  by  children  and 
adolescents. 

First,  the  act  clearly  requires  that  a 
State  or  local  enactment  be  "different 
from,"  or  "in  addition  to"  a  coimterpart 
FDA  requirement  to  be  preempted,  and 
FDA  regulations  enumerate  the  types  of 
evidence  or  information  that  the  agency 
will  consider  in  determining  whether  to 
grant  an  exemption  from  preemption 
(see  21  CFR  part  808).  While  die  agency 
is  always  open  to  receiving  information 
regarding  its  decisions,  including 
evidence  that  a  State  or  local 
requirement  impairs  the  agency's  ability 
to  enforce  its  regulations,  preemption 
does  not  occur  imder  section  521  of  the 
act  absent  a  showing  that  such  a 
requirement  is  "different  from,"  or  "in 
addition  to,"  a  specific  coimterpart  FDA 
requirement  Second,  as  a  matter  of 
policy,  FDA  believes  that  States  and 
localities  are  able  to  determine  whether, 
in  light  of  the  Supreme  Court's 
interpretation  of  the  scope  of  Federal 
preemption  under  521(a)  of  the  act, 
additional  or  new  legislation  is 
warranted.  If  narrower  or  less  stringent 
State  or  local  requirements  were 
preempted,  as  comments  suggest,  those 
States  and  localities  would  be  left  with 
no  State  or  local  requirements  at  all. 
Therefore,  contrary  to  the  concern 
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expressed  by  comments,  the  public 
health  protection  in  those  jurisdictions 
would  be  diminished,  not  enhanced. 
A  few  conmients  urged  that,  rather 
than  preempt  more  stringent  State  or 
local  requirements,  FDA  should  leave 
them  intact.  In  that  case,  exemptions 
from  preemption  would  not  be  required. 
Section  521  of  the  act  clearly  states  that 
State  or  local  restrictions  that  are 
"different  from"  or  "in  addition  to" 
FDA  restrictions  are  preempted. 
However.  FDA  will  continue  to  consider 
applications  for  exemptions  from 
preemption  for  more  stringent  State  or 
local  requirements  that  provide  greater 
public  health  protection  without 
imposing  significant  burdens  on 
interstate  commerce. 

One  comment  urged  FDA  to  refrain 
from  issuing  general  determinations 
concerning  whether  a  certain  type  of 
State  or  local  requirement  is  preempted. 
Specifically,  the  comment  disagreed 
with  FDA's  using  as  an  example  of  a 
narrower  restriction  in  the  proposed 
rule  State  or  local  laws  that  hold 
retailers  to  a  standard  lower  than  strict 
liability  for  selling  cigarettes  or 
smokeless  tobacco  to  persons  under  18. 
This  comment  argued  that,  while  as  a 
general  rule  Medtronic  holds  that 
narrower  State  or  local  laws  are  not 
preempted  imder  section  521  (a)  of  the 
act,  FDA  should  accept  evidence  that  a 
specific  State  or  local  requirement, 
although  narrower,  is  nonetheless 
"diffarent"  from  the  FDA  requirement 
and  preempted  under  the  act. 

FDA  believes  that  it  is  important  to 
provide  States  and  localities  with 
example^  of  how  to  apply  the  agency's 
interpretation  of  the  scope  of 
preemption  under  section  521  of  the  act, 
especially  because  the  agency  refined  its 
interpretation  of  Medtronic.  By 
providing  an  example  FDA  intends  to 
assist  States  and  localities  in 
determining  whether  they  need  to  apply 
for  an  exemption.  FDA  agrees  with  the 
comment  that  the  agency  must 
determine  whether  a  particular 
requirement  is  preempted  on  a  case-by- 
case  basis  considering,  among  other 
factors,  the  statutory,  regulatory  or  other 
language,  any  judicial  or  administrative 
interpretations,  and  any  information 
regarding  implementation  or 
enforcement  of  the  requirement. 
Therefore,  FDA  remains  open  to 
receiving  specific  information  regarding 
a  particular  State  or  local  requirement 
and  would  consider  the  Lnformation  in 
determining  whether  the  requirement 
were  preempted  under  section  521(a)  of 
the  act. 

Several  comments  suggested  that  FDA 
preempt  certain  types  of  requirements. 
including  State  laws  that  hold  retailers 


to  a  standard  lower  than  strict  liability 
for  illegally  selling  tobacco  products  to 
minors,  and  State  laws  that  prohibit 
using  minors  to  aid  in  the  inspection  of 
tobacco  retailers^.  Comments  aigued 
that  these  types  of  requirements  should 
be  preempted  because  they  frustrate  the 
purpose  of  the  tobacco  rule  by  making 
it  difficult  for  FDA  to  enforce  the 
Federal  requirements. 

Fint,  FDA  continues  to  believe  that 
under  Medtronic  State  or  local 
requirements  holding  retailers  liable  for 
knowdngly  or  negligently  selling 
cigarettes  or  smokeless  tobacco  to 
persons  under  age  18  are  not  preempted. 
As  explained  in  the  proposal  (62  FR 
7390  at  7391),  State  or  local  statutes  that 
require  proving  a  retailer's  negligence  or 
knowledge  in  an  underage  sale  are 
similar  to  counterpart  Federal 
req\iirements  holding  retailers  strictly 
liable  for  illegally  selling  cigarettes  or 
smokeless  tobacco  to  minors,  but  they 
are  narrower  in  scope  than  the  tobacco 
rule's  prohibition  of  sales  to  persons 
under  age  18  and  therefore  are  not 
preempted.  Second,  because  FDA  does 
not  have  before  it  a  positive  enactmect 
to  consider,  the  agency  declines  to  issue 
an  opinion  on  the  preemptive  effect  of 
section  521  of  the  act  on  the  types  of 
requirements  that  prohibit  the  use  of 
minors  in  inspections.  Without  a 
specific  State  or  local  enactment  before 
the  agency,  including  any  legislative, 
administrative,  judicial  or  enforcement 
history,  the  agency  cannot  determine 
the  effect  of  either  section  521(a)  of  the 
act  or  more  general  principles  of  Federal 
preemption. 

Therefore,  in  response  to  applications 
received,  FDA  is  granting  exemptions 
from  Federal  preemption  for  certain 
State  requirements  in  Alabama,  Alaska, 
and  Utah  relating  to  cigarettes  or 
smokeless  tobacco. 

List  of  Subjects  in  21  CFR  Part  808 

Intergovernmental  relations.  Medical 
devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  808  is 
amended  as  follows: 


PART  SOfr-EXEMPnONS  FROM 
FEDERAL  PREEMPTION  OF  STATE 
AND  LOCAL  MEDICAL  DEVICE 
REQUIREMENTS 

1.  The  authority  citation  for  21  CFR 
part  808  continues  to  read  as  follows: 

Aathority:  21  U.S.C.  360j,  360k,  371. 

2.  Section  808.51  is  added  to  subpart 
C  to  read  as  follows: 


f  808^1 

To  the  extent  that  the  age  restriction 
on  the  sale,  barter,  and  exchange  of 
cigarettes  and  smokeless  tobacco  found 
in  Alabama  Code,  section  13A-12-3,  is 
preempted  under  section  521(a)  of  the 
act,  the  Food  and  Drug  Administration 
has  exempted  it  from  preemption  imder 
section  521(b)  of  the  act. 

3.  Section  808.52  is  added  to  subpart 
C  to  read  as  follows: 


>To  ensure  that  ratailan  are  complying  with  the 
tobacco  rule  and  refusing  to  sell  cigarettes  or 
smokeless  tobacco  to  persons  under  age  18.  FDA 
vrill  conduct  compliance  checks,  wherein  an 
adolescent,  accompanied  by  a  Slate  commissioned 
officer,  will  attempt  to  purchase  cigarettes  or 
smokeleas  tobacco. 


To  the  extent  that  the  age  restriction 
on  the  sale  and  exchange  of  cigarettes 
and  smokeless  tobacco  found  in  Alaska 
Statutes,  sections  11.76.100(a),  is 
preempted  under  section  521(a)  of  the 
act,  the  Food  and  Drug  Administration 
has  exempted  it  from  preemption  under 
section  521(b)  of  the  act 

4.  Section  808.94  is  added  to  subpart 
C  to  read  as  follows: 

{80e.»4    Utah. 

To  the  extent  that  the  age  restriction 
on  sales  of  cigarettes  and  smokeless 
tobacco  found  in  the  Utah  Code 
Annotated,  section  76-10-104,  is 
preempted  under  section  521(a)  of  the 
act,  the  Food  and  Drug  Administration 
has  exempted  it  from  preemption  under 
section  521(b)  of  the  act. 

Dated:  November  18, 1997. 
William  B.  Schnltz, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-31213  FUed  11-26-97;  8:45  am) 

MLUNQ  OOOE  4iaO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcamant 

30  CFR  Parts  723, 724.  845.  and  846 

RiN  1029-AB90 

Implamantation  of  ttta  Dab!  Coliaction 
Improvamant  Act  of  1996 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  the 
Federal  Qvil  Monetary  Penalty  Inflation 
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Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996,  by  adjusting  for  inflation,  certain 
civil  money  penalties  authorized  by  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977. 
EFFECTIVE  DATE:  November  28, 1997. 
TOR  FURTHER  MFORMATION  CONTACT: 
Andy  DeVito,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
117,  South  Interior  Building,  1951 
Constitution  Avenue,  NW,  Washington, 
DC  20240;  Telephone  (202)  208-2701. 
E-Mail/Intemet:  adevito@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  The  Debt  Collection  Improvement  Act  of 

1996 

B.  Civil  Money  Penalties  ASiected  by  this 

Adjustment 

n.  Procedural  Matters 

A.  EffiBct  in  Federal  Program  States  and  on 

Indian  Lands 

B.  Effiect  on  State  Programs 

C.  Administrative  Procedure  Act 

D.  Executive  Order  12866 

E.  Regulatory  Flexibility  Act 

F.  Unfimded  Mandates  Reform  Act 

G.  Federal  Paperwork  Reduction  Act 
H.  National  Environmental  Policy  Act 

L  Executive  Order  12988  on  Qvil  Justice 
Reform 


I.  Background 

A.  The  Debt  Collection  Improvement 
Act  of  1996 

In  an  effort  to  maintain  the  deterrent 
effect  of  civil  money  penalties  (CMPs) 
and  promote  compliance  with  the  law, 
the  Federal  Civil  Monetary  Penalty 
Inflation  Adjustment  Act  of  1990  (the 
Act)  (Pub.  L.  101-410)  was  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134)  to  require 
Federal  agencies  to  regularly  adjust 
certain  CMPs  for  inflation.  As  amended, 
the  Act  requires  each  agency  to  make  an 
initial  inflationary  adjustment  for  all 
applicable  CMPs,  and  to  make  further 
adjustments  at  least  once  every  four 
yean  thereafter. 

Under  the  amended  Act,  the  inflation 
adjustment  for  a  CMP  is  determined  by 
increasing  the  CMP  by  the  amoimt  of 
the  cost-of-living  adjustment  which  is 
defined  as  the  percentage  of  each  CMP 
by  which  the  Consumer  Price  Index 
(CPI)  for  the  month  of  Jime  of  the 
calendar  year  preceding  the  adjustment, 
exceeds  the  CPI  for  the  month  of  June 
of  the  calendar  year  in  which  the 
amount  of  the  CMP  was  last  set  or 
adjusted.  The  amended  Act  further 
stipulates  that  any  resulting  increases  in 
a  CMP  due  to  the  calculated  inflation 
adjustments  (1)  Should  apply  only  to 
violations  that  occur  after  the  date  the 


increase  takes  effect,  and  (2)  should  not 
exceed  10  percent  of  the  penalty 
indicated. 

B.  Civil  Money  Penalties  Affected  By 
This  Adjustment 

Section  518  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA),  30  U.S.C.  1201  et  seq.. 
authorizes  the  Secretary  of  the  Interior 
to  assess  CMPs  for  violations  of  SMCRA. 
The  regulations  of  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM)  implementing  the  CMP 
provisions  of  section  518  of  SMCRA  are 
located  in  30  CFR  723.14.  723.15, 
724.14,  845.14,  845.15,  and  846.14. 
Sections  723.14  and  723.15  were 
promulgated  on  September  4,  1980  (45 
FR  58783),  sections  845.14  and  845.15 
on  August  16, 1982  (47  FR  35640),  and 
sections  724.14  and  846.14  on  February 
8,  1988  (53  FR  3664).  The  CMPs  have 
not  been  adjusted  since  the  regulations 
were  first  issued.  Since  the  cost-of- 
living  adjustment  described  above 
would  exceed  10  percent  of  the  CMP, 
the  adjustments  being  made  to  the  CMPs 
by  this  rule  are  being  limited  to  a  10 
percent  increase  as  directed  by  section 
7  of  the  amended  AcL 

n.  Procedural  Matters 

A.  Effect  in  Federal  Program  States  and 
on  Indian  Lands 

The  rule  will  apply  through  cross- 
referencing  to  the  following  Federal 
program  states:  California.  Georgia, 
Idaho,  Massachusetts,  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee  and  Washington.  The 
Federal  programs  for  these  States  appear 
at  30  CFR  parts  905,  910,  912,  921,  922, 
933,  937,  939,  941,  942  and  947, 
respectively.  The  rule  also  applies 
through  cross-referencing  to  Indian 
lands  under  the  Federal  program  for 
Indian  lands  as  provided  in  30  CFR  750. 

B.  Effect  on  State  Programs 

Section  518(i)  of  SMCRA  and  30  CFR 
840.13(a)  require  that  the  civil  penalty 
provisions  of  each  State  program 
contain  penalties  which  are  "no  less 
stringent  than"  those  set  forth  in 
SMCRA.  Following  promulgation  of  the 
final  rule,  OSM  will  evaluate  State 
programs  approved  imder  section  503  of 
SMCRA  to  determine  any  changes  in  * 
those  programs  that  will  be  necessary. 
When  OSM  determines  that  a  particular 
State  program  provision  should  be 
amended  in  order  to  be  made  no  less 
stringent  than  the  revised  Federal 
regulations,  the  particular  States  will  be 
notified  in  accordance  with  the 
provisions  of  30  CFR  732.17. 


C.  Administrative  Procedure  Act 

This  final  rule  has  been  issued 
without  prior  public  notice  or 
opportunity  for  public  comment.  The 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553)  provides  an  exception  to  die 
notice  and  comment  procedures  when 
an  agency  finds  there  is  good  cause  for 
dispensing  with  such  procedures  on  the 
basis  that  they  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  OSM  has  determined  that 
under  5  U.S.C.  553(b)(3)(B)  good  cause 
exists  for  dispensing  with  the  notice  of 
proposed  rulemaking  and  public 
comment  procedures  for  this  rule. 
Specifically,  this  rulemaking  is 
consistent  with  the  statutory  authority 
set  forth  in  the  Debt  Collection 
Improvement  Act  of  1996.  In  that  Act, 
Congress  required  that  the  agency  issue 
the  inflation  adjustment  amendments 
contained  in  this  rule  and  provided  no 
discretion  to  the  agency  regarding  either 
their  substance  or  their  issuance.  These 
same  reasons  also  provide  OSM  with 
good  cause  under  5  U.S.C  553(dX3)  of 
the  APA  to  have  the  regulation  become 
effective  on  a  date  that  is  less  than  30 
days  after  the  date  of  publication  in  the 
Federal  Register. 

D.  Executive  Order  12866 

This  rule  is  not  considered  a 
significant  regulatory  action  under  the 
provisions  of  Executive  Order  12866. 
The  rule  adjusts  OSM's  CMPs  according 
to  the  formula  contained  in  the  law. 
OSM  has  no  discretion  in  making  the 
adjustments.  Further,  most  coal  mining 
operations  subject  to  these  regulations 
do  not  engage  in  prohibited  activities 
and  practices,  and,  as  a  result,  OSM 
believes  that  the  aggregate  economic 
impact  of  these  revised  regulations  will 
be  minimal,  affecting  only  those  who 
may  engage  in  prohibited  behavior  in 
violation  of  SMCRA.  Consequently,  the 
amount  of  the  CMPs  assessed  imder  the 
revised  schedule  are  not  expected  to 
exceed  the  threshold  contained  in 
Executive  Order  12866  for  an 
economically  significant  rule. 

E.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  proposed  revision 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  While  some 
penalties  may  have  an  impact  on  small 
entities,  it  is  the  nature  of  the  violation 
and  not  the  size  of  the  entity  that  will 
result  in  issuance  of  a  violation  notice 
and  the  assessment  of  a  CMP.  The 
aggregate  economic  impact  of  this 
rulemaking  on  small  business  entities 
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should  be  minimal,  affecting  only  those 
who  violate  the  provisions  of  SMCRA. 

F.  Unfunded  Mandates  Reform  Act 

For  purposes  of  compliance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  this  rule  does  not  impose  any 
obligations  that  individually  or 
ciunulatively  would  require  an 
aggregate  expenditure  of  $100  million  or 
more  by  State,  local,  and  Tribal 
governments  and  the  private  sector  in 
any  given  year. 

G.  Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

H.  National  Environmental  Policy  Act 

This  rule  has  been  reviewed  by  OSM 
and  it  has  been  determined  to  be 
categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  document  under  the 
National  Environmental  Policy  Act  of 
1969.  This  determination  was  made  in 
accordance  with  the  Departmental 
Manual  (516  DM  2.  Appendix  1.10). 

/.  Executive  Order  12988  on  Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
requirements  of  sections  (3)(a)  and 
3(b)(2)  of  Executive  Order  12988.  Qvil 
Justice  Reform  (61  FR  4729). 

ListofSubiecta 

30  CFR  Part  723 

Administrative  practice  and 
procedure,  Penalties,  Surface  mining, 
Underground  mining. 

30  CFR  Part  724 

Administrative  practice  and 
procedure.  Penalties,  Surface  mining. 
Underground  mining. 

30  CFR  Part  845 

Administrative  practice  and 
procedure.  Law  enforcement.  Penalties, 
Reporting  and  recordkeeping 
reqiiirements.  Sur&ce  mining, 
Underground  mining. 

30  CFR  Part  846 

Administrative  practice  and 
procedure.  Penalties.  Surfiace  mining. 
Underground  mining 

Dated:  Oclobor  28. 1M7. 

Acting  Assistant  Secretary.  Land  and 
tfUnerala  Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  parts  723,  724, 845, 
and  846  are  amended  as  follows. 


PART  723— aVIL  PENALTIES 

1.  The  authority  citation  for  Part  723 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  Pub.  L. 
100-34.  Pub.  L.  101-410,  and  Pub.  L.  104- 
134. 

2.  Section  723.14  is  amended  by 
revising  the  table  to  read  as  follows: 

1723.14    Datorminalien  Of  amount  o( 


Points 


60 
61 
62 
63 
64 
65 
66 
67 
68 
60 
70 


Points 


1 
2 
3 
4 
5 
6 
7 
8 
9 
10 

11  . 

12  . 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
2S 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
30 
40 
41 
42 
43 
44 
46 
46 
47 
48 
40 
5ft 
51 
82 
S3 
54 
56 
56 
57 
58 
SO 


OoHars 


22 

44 

66 

88 

110 

132 

154 

176 

198 

220 

242 

264 

286 

308 

330 

352 

374 

396 

418 

440 

462 

484 

506 

528 

550 

660 

770 

880 

990 

1.100 

1,210 

1,320 

1,430 

1,540 

1.660 

1.760 

1,870 

1,960 

2,090 

2,200 

2,310 

2,420 

2.530 

2.640 

2.750 

2.860 

2,970 

3.000 

3.190 

3,300 

3.410 

3.520 

3,630 

3,740 

3,850 

3,960 

4,070 

4.180 

4,290 


Dollars 


4.400 
4.510 
4.620 
4.730 
4.840 
4.950 
5.060 
5.170 
5,280 
5,390 
5,500 


3.  In  Section  723.15,  paragraph  (b)  is 
revised  by  changing  the  dollar  amount 
"$750"  to  "$825." 

PART  724— INDIVIDUAL  QVIL 
PENALTIES 

4.  The  authority  citation  for  Part  724 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  Pub.  L. 
100-34.  Pub.  L.  101-410.  and  Pub.  L.  104- 
134. 

5.  Section  724.14  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

{724.14   Amount  of  IncNvMiial  chrN  penalty. 

(b)  The  penalty  shall  not  exceed 
$5,500  for  each  violation.  •  •  • 

PART  845— CIVIL  PENALTIES 

6.  The  authority  citation  for  Fart  845 
is  revised  to  read  as  follows: 

Aotliority:  30  U.S.C  1201  et  seq..  Pub.  L. 
100-34.  Pub.  L  100-202.  Pub.  L.  100-446. 
Pub.  L  101-410.  and  Pub.  L  104-134. 

7.  Section  845.14  is  amended  by 
revising  the  table  to  read  as  follows: 

f  846.14    Determination  of  amount  Of 


Points 

DoNars 

1  „ 

4 . 

5 „ 

22 
44 
06 
88 
110 

6 . 

7 — 

8 ..- 

9 

10 

11  

132 
154 
176 
108 
220 
242 

1 2 

264 

14 _     ^ 

286 
306 

15 ™ 

16 

17 

19!!™"""   r*"i!""zzz 

21  rzi^zizzizzzz 
22 ^ 

330 
352 
374 
306 

418 
440 
462 
484 
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Points 


23 
24 
25 

26 

27 

28 

29 

30 

31 

32 

33 

34  , 

35. 

36. 

37  , 

38. 

39. 

40. 

41  . 

42. 

43  . 

44  . 
45. 
46. 

47  . 

48  . 
49. 
50. 
51  . 
52. 
53. 
54. 
56. 
56. 
57  . 
58. 
59.. 
60.. 
61  .. 
62.. 
63.. 
64.. 
65.. 
66.. 
67.. 
68.. 


Dollara 


70 


506 

528 
550 
660 
770 
880 
990 
1,100 
1,210 
1.320 
1.430 
1.540 
1.650 
1,760 
1.870 
1.980 
2,090 
2,200 
2,310 
2,420 
2,530 
2,640 
2,750 
2,860 
2,970 
3,060 
3,190 
3.300 
3.410 
3,520 
3,630 
3,740 
3.850 
3,960 
4,070 
4,180 
4,290 
4,400 
4.510 
4,620 
4,730 
4.840 
4,950 
5.060 
5.170 
5,280 
5.390 
5,500 


8.  In  Section  845.15,  paragraph  (b)  is 
revised  by  changing  the  dollar  amount 
"$750"  to  "$825." 

PART  846— INDIVIDUAL  CIVIL 
PENALTIES 

9.  The  authority  citation  for  Part  846 
is  revised  to  read  as  follows: 

Aotliority:  30  U.S.C.  1201  et  seq..  Pub.  L. 
100-34,  Pub.  L.  101-410.  and  Pub.  L  104- 
134. 

10.  Section  846.14  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

1846.14    Amount  Of  Individual  dvfl  penalty. 

•        *        •        •        • 

(b)  The  penalty  shall  not  exceed 
$5,500  for  each  violation.  •  •  • 

[FR  Doc.  97-31267  Filed  11-2&-97;  8:45  am] 

BILUNQ  COOe  431»-0S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  290&-AH73 

Loan  Guaranty:  Elaetronic  Payment  of 
Funding  Fee 

AGENCY:  Department  of  Veterans  AfEaiis. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
VA  loan  guaranty  regulations  to  require 
that  all  fimding  fees  (including  late  fees 
and  interest)  for  VA-guaranteed  loans  be 
paid  electronically  through  the 
Automated  Clearing  House  (ACH) 
program.  The  adoption  of  the  ACH 
program  will  eliminate  lost  mail  and 
eliminate  data  errors  resulting  from 
manual  recording.  Further  accounting 
reconciliation  will  be  reduced.  In 
addition,  banking  costs  will  be  reduced. 
This  dociunent  also  corrects  a 
typographical  error  in  the  "Allowable 
fees  and  charges:  manufactured  home 
unit"  section. 

DATES:  Effective  date:  January  1, 1998. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264).  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
273-7368. 

SUPPI^MENTARY  INFORMATION:  On  May  7, 

1997,  VA  published  in  the  Federal 
Kegister  (62  FR  24872)  proposed 
regulations  that  would  require  mortgage 
lenders  to  pay  all  funding  fees 
(including  late  fees  and  interest)  for  VA- 
guaranteed  loans  electronically  through 
the  ACH  program  efiiective  January  1. 

1998.  The  regulations  provide  three 
methods  for  making  payments  through 
the  ACH  program  and  specify  the 
standard  information  the  lender  must 
provide  the  collection  agent  when 
submitting  loan  guaranty  funding  fees. 
Please  refer  to  the  May  7, 1997,  Federal 
Register  for  a  complete  discussion  of  the 
proposed  amendments. 

Public  comments  were  requested  on 
the  proposal.  The  comment  period 
ended  July  7, 1997.  VA  received  one 
comment.  The  comment  supported  the 
proposal.  The  conunenter,  the  Financial 
Management  Service  of  the  Department 
of  the  Treasury,  stated  "that  the 
proposed  rule  change  will  bring 
significant  cost  savings  to  VA's  internal 
o{>erations  and  provide  cash 
management  savings  to  the  Department 
of  the  Treasury." 

Based  on  the  rationale  set  forth  in  the 
proposal  and  this  document,  the 
proposed  rule  is  adopted  as  a  final  rule 
without  change. 


Paperwoiic  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  the  final  rule  (38  CFR  36.4232. 
36.4254,  and  36.4312)  have  been 
approved  by  0MB  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520)  and  have  been 
assigned  OMB  control  number  2900- 
0474.  The  information  collection  subject 
to  this  rulemaking  concerns  the 
requirement  that  lenders  provide  VA 
information  necessary  to  get  set  up  on 
the  ACH  system  to  pay  the  funding  fee 
electronically  and  the  existing 
requirement  that  lenders  provide  VA 
certain  standard  information  when 
submitting  loan  guaranty  funding  fees. 
Interested  parties  were  invited  to  submit 
comments  on  the  collection  of 
information.  However,  no  comments 
were  received  regarding  the  collection 
of  information. 

VA  is  not  authorized  to  impose  a 
penalty  on  persons  for  failure  to  comply 
with  information  collection 
requirements  which  do  not  display  a 
current  OMB  control  niunber,  if 
required. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  The  rule 
implements  a  program  that  will  enhance 
operations  and  be  cost  beneficial  for  all 
participating  lenders.  Lenders  will  be 
able  to  participate  by  having  access  to 
a  personal  computer,  and  personal 
computing  is  pervasive  within  the 
industry.  Lenders  will  also  have  the 
option  of  paying  funding  fees  by  calling 
an  operator  who  will  enter  the 
information  into  the  ACH  system  for 
them.  Funding  fees  represent  actions 
that  have  insignificant  impact  on 
lenders.  Therefore,  pursuant  to  5  U.S.C 
605(b).  this  final  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114 
and  64.119. 

List  of  Sul^ectB  in  38  CFR  Part  36 

Condominiums,  Housing,  Individuals 
with  disabilities.  Loan  programs — 
housing  and  community  development,    ** 
Manufectured  homes.  Reporting  and 
recordkeeping  requirements.  Veterans. 
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Approved:  September  3, 1997. 
Henkel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below. 

PAFTT  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Antfaoiitr  38  U.S.C  501.  3701-3704.  3707. 
3710-3714.  3719.  3720.  3729,  3762.  unlets 
otherwise  noted. 

2.  In  §  36.4232.  paragraph  (e)(1)  is 
amended  by  removing  "(e)(4)"  and 
adding,  in  its  place,  "(e)(5)";  paragraphs 
(e)(2)  and  (e)(3)  are  amended  by 
removing  "paragraphs  (e)(4)  and"  and 
adding,  in  its  place,  "paragraph";  and 
by  redesignating  paragraph  (e)(4)  as 
paragraph  (e)(5);  by  adding  a  new 
paragraph  (e)(4);  and  by  revising  the 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

f36L4232    Alkmabto  fMS  and  chargM; 
iMfMitoctursd  honw  unit. 

•        •        *        *        * 

(e)-  •  • 

(4)  The  lender  is  required  to  pay  to 
the  Secretary  electronically  through  the 
Automated  Clearing  House  (ACH) 
system  the  fees  described  in  paragraphs 
(e)(1)  and  (eM2)  of  this  section  and  any 
late  fees  and  interest  due  on  them.  This 
shall  be  paid  to  a  collection  agent  by 
operator-assisted  telephone,  terminal 
entry,  or  central  processing  unit-to- 
central  processing  imit  (CPU-to-CPU) 
transmission.  The  collection  agent  will 
be  identified  by  the  Secretary.  The 
lender  shall  provide  the  collection  agent 
%vith  the  following:  authorization  for 
payment  of  the  fimding  fee  (including 
late  fees  and  interest)  along  with  the 
following  information:  VA  lender  ID 
number,  four-digit  personal 
identification  number  dollar  amount  of 
debit:  VA  loan  number,  OJ  (office  of 
jurisdiction)  code;  closing  date;  loan 
amount;  information  about  whether  the 
payment  includes  a  shortage,  late 
charge,  or  interest;  veteran  name;  loan 
type;  sale  amount;  downpayment; 
whether  the  veteran  is  a  reservist;  and 
whether  this  is  a  subsequent  use  of 
entitlement.  For  all  transactions 
received  prior  to  8:15  p.m.  on  a 
workday,  VA  will  be  credited  with  the 
amoimt  paid  to  the  collection  agent  at 
the  opening  of  business  the  next 
banking  day. 

(Authority:  38  U.S.C  3729(a)) 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
niunbers  2900-0474  and  2900-0516.) 


3.  Section  36.4254  is  amended  by 
redesignating  paragraphs  (d)(4)  and 
(d)(5)  as  paragraphs  (d)(5)  and  (d)(6), 
respectively;  by  adding  a  new  paragraph 

(d)(4);  and  by  adding  a  parenthetical  at 
the  end  of  the  section  to  read  as  follows: 

§  3&42S4    F*6s  and  chsrgM> 

•  ■•••• 

(d)«  •  • 

(4)  The  lender  is  required  to  pay  to 
the  Secretary  electronically  through  the 
Automated  Clearing  House  (ACH) 
system  the  fees  described  in  paragraphs 
(d)(1)  and  (d)(2)  of  this  section  and  any 
late  fees  and  interest  due  on  them.  This 
shall  be  paid  to  a  collection  agent  by 
operator-assisted  telephone,  terminal 
entry,  or  CPU-to-CPU  transmission.  The 
collection  agent  will  be  identified  by  the 
Secretary.  The  lender  shall  provide  the 
collection  agent  with  the  following: 
authorization  for  payment  of  the 
funding  fee  (including  late  fees  and 
interest)  along  with  the  following 
information:  VA  lender  ID  number,  four- 
digit  personal  identification  ntunber; 
dollar  amount  of  debit;  VA  loan 
number;  OJ  (office  of  jurisdiction)  code; 
closing  date;  loan  amount;  information 
about  whether  the  payment  includes  a 
shortage,  late  charge,  or  interest;  veteran 
name;  loan  type;  sale  amount; 
downpayment;  whether  the  veteran  is  a 
reservist;  and  whether  this  is  a 
subsequent  use  of  entitlement.  For  all 
transactions  received  prior  to  8:15  p.m. 
on  a  workday.  VA  will  be  credited  with 
the  amoimt  paid  to  the  collection  agent 
at  the  opening  of  business  the  next 
banking  day. 

(Authority:  38  U.S.C  3729(a)) 

•  •         •         •         • 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  2900-0474.) 

4.  Section  36.4312  is  amended  by 
redesignating  paragraph  (e)(4)  as 
paragraph  (e)(5);  by  adding  a  new 
paragraph  (e)(4);  and  by  revising  the 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§36.4312    Charges  and  !•••. 

•  •        •        •        4 

(e)*  •  • 

(4)  The  lender  is  required  to  pay  to 
the  Secretary  electronically  through  the 
Automated  Clearing  House  (ACH) 
system  the  fees  described  in  paragraphs 
(e)(1)  and  (e)(2)  of  this  section  and  any 
late  fees  and  interest  due  on  them.  This 
shall  be  paid  to  a  collection  agent  by 
operator-assisted  telephone,  terminal 
entry,  or  CPU-to-CPU  transmission.  The 
collection  agent  will  be  identified  by  the 
Secretary.  The  lender  shall  provide  the 
collection  agent  with  the  following: 


authorization  for  payment  of  the 
funding  fee  (including  late  fees  and 
interest)  along  with  the  following 
information:  VA  lender  ID  number,  four- 
digit  personal  identification  nimiber, 
dollar  amount  of  debit;  VA  loan 
nmnber;  OJ  (office  of  jurisdiction)  code; 
closing  date;  loan  amoimt;  information 
about  whether  the  payment  includes  a 
shortage,  late  charge,  or  interest;  veteran 
name;  loan  type;  sale  amount; 
downpayment;  whether  the  veteran  is  a 
reservist;  and  whether  this  is  a 
subsequent  use  of  entitlement.  For  all 
transactions  received  prior  to  8:15  p.m. 
on  a  workday.  VA  will  be  credited  with 
the  amount  paid  to  the  collection  agent 
at  the  opening  of  business  the  next 
banking  day. 

(Authority:  38  U.S.C  3729(a))  -> 

•         •         •         •         • 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
numbers  2900-0474  and  2900-0516.) 

|FR  Doc  97-30709  Filed  11-26-97;  8:45  am] 

MLUNQ  CODE  8320-01-P 


POSTAL  SERVICE 

39  CFR  Part  966 

Rules  of  Practice  In  Procaedlngs 
Relative  to  Administrative  Offsets 
Initiated  Against  Former  Employees  of 
the  Postal  Service 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Judicial  Officer  of  the 
Postal  Service  hereby  revises  the  rules 
of  procedure  governing  the  conduct  of 
hearings  relative  to  administrative 
o£Esets  initiated  by  the  Postal  Service. 
This  revision  transfers  the  authority  to 
pursue  a  claim  from  the  Postal 
Inspection  Service  to  other  Postal 
Service  officials,  and  expands  the  types 
of  debt  that  can  be  considered  in  these 
proceedings.  Part  966  is  renamed  to 
reflect  these  changes. 
EFFECTIVE  DATE:  November  28. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Administrative  Judge  Norman  D. 
Menegat.  (202)  268-2138. 
SUPPLEMENTARY  INFORMATION:  Acting  in 
accordance  with  authority  delegated 
under  39  CFR  226.2(e)(l)(iv).  the 
Judicial  Officer  revises  as  set  forth 
below  39  CFR  Part  966,  the  rules  of 
practice  governing  proceedings  relative 
to  administrative  oSsets  initiated  by  the 
Postal  Service.  The  rules  in  this  part 
apply  to  any  hearing  on  the  Postal 
Siervice's  determination  of  the  existence 
or  amount  of  a  debt  owed  the  Postal 
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Service  by  a  former  postal  employee  or 
on  the  terms  of  the  Postal  Service's 
proposed  debt  repayment  schedule. 
The  purpose  of  the  revision  is  to 
transfer  the  authority  to  pursue  a  claim 
against  a  former  employee  from  the 
Postal  Inspection  Service  to  other  Postal 
Service  officials.  Under  the  previous 
rules,  the  Inspection  Service  initially 
iasserted  a  claim  against  the  former 
employee,  received  and  acted  upon  the 
former  employee's  request  for 
reconsideration  and  represented  the 
Postal  Service  in  any  hearing  requested 
by  the  former  employee  under  Part  966. 
Under  the  revised  rules,  the  claim  will 
be  initially  asserted  by  the  Postal 
Service's  Minneapolis  Accounting 
Service  Center.  Reconsideration  of  the 
claim,  if  sought  by  the  former  employee, 
is  to  be  requested  from  the  former 
employee's  Postmaster/Installation 
Head,  and  the  General  Counsel  or  that 
officer's  designee  will  represent  the 
Postal  Service  in  any  hearing  under  Part 
966. 

The  types  of  debt  that  could  be 
considered  in  these  proceedings  were 
previously  limited  to  those  "based  on  a 
loss  from  the  mails  or  from  Postal 
Service  revenues."  That  limitation  has 
been  removed,  and  these  procedures 
apply  to  debts  the  Postal  Service 
determines  the  former  employee  owes, 
regardless  of  the  basis  of  the  debt. 
Additionally,  the  new  rules  provide  that 
a  former  employee  whose  liability  or 
ofEset  schedule  was  finally  determined 
while  he  or  she  was  employed  by  the 
Postal  Service  may  not  obtain  a  hearing 
on  the  same  debt  or  of&et  schedule 
under  these  procedures  after  separating 
from  the  Postal  Service.  The  revised 
regulation  includes  other  minor, 
clarifying  changes,  including  that  an 
oral  hearing  may  be  held  by  telephone 
or  video  conference  as  well  as  in  person. 

These  revisions  are  changes  in  agency 
rules  of  procedure  that  do  not 
substantially  affect  any  rights  or 
obligations  of  private  parties.  Therefore, 
it  is  appropriate  for  their  adoption  by 
the  Postal  Service  to  become  effective 
immediately. 

Liat  of  Subjects  in  39  CFR  Part  966 

Administrative  practice  and 
procedure.  Claims,  Debt  Collection  Act, 
rules  of  practice.  Postal  Service. 

Accordingly,  the  Postal  Service 
revises  39  CFR  Part  966  to  read  as  set 
forth  below: 


PART  966— RULES  OF  PRACTICE  IN 
PROCEEDINGS  RELATIVE  TO 
ADMINISTRATIVE  OFFSETS  INITIATED 
AGAINST  FORMER  EMPLOYEES  OF 
THE  POSTAL  SERVICE 

dOC* 

Sec.  966.1    Authority  for  rules. 

Sec.  966.2    Scope  of  rules. 

Sec.  966.3    Def^tions. 

Sec.  966.4    Petition  for  a  hearing  and 

supplement  to  petition. 
Sec.  966.5    Effect  of  petition  filing. 
Sec.  966.6    Filing,  docketing  and  serving 

documents;  computation  of  time; 

representation  of  parties. 
Sec.  966.7    Answer  to  petition. 
Sec.  966.8    Authority  and  responsibilities  of 

Hearing  Official  or  Judicial  Officer. 
Sec.  966.9    Opportimity  for  oral  hearing. 
Sec.  966.10    Initial  decision. 
Sec.  966.11     Appeal. 
Sec.  966. 12    Waiver  of  righU. 
Sec.  966.13    Ex  parte  communications. 
Anthoritjr:  39  U.S.C  204.  401.  2601. 

1966.1  Authority  for  njles. 

These  rules  of  practice  are  issued  by 
the  Judicial  Officer  pursuant  to 
authority  delegated  by  the  Postmaster 
General. 

1966.2  8cope  of  rules. 

The  rules  in  this  part  apply  to  any 
petition  filed  by  a  former  postal 
employee: 

(a)  To  challenge  the  Postal  Service's 
determination  that  he  or  she  is  liable  to 
the  Postal  Service  for  a  debt  incurred  in 
coimec^n  with  his  or  her  Postal 
Service  employment;  cmd/or 

(b)  To  challenge  the  administrative 
offset  schedule  proposed  by  the  Postal 
Service  for  collecting  any  such  debt. 

S  966.3    Deflnitloas. 

(a)  Administrative  offset  refers  to  the 
withholding  of  money  payable  by  the 
Postal  Service  or  the  United  States  to,  or 
held  by  the  Postal  Service  or  the  United 
States  for,  a  former  employee  in  order  to 
satisfy  a  debt  determined  to  be  owed  by 
the  former  employee  to  the  Postal 
Service. 

(b)  Debt  refers  to  any  amount 
determined  by  the  Postal  Service  to  be 
owed  to  the  Postal  Service  by  a  former 
employee. 

(c)  Former  employee  refisrs  to  an 
individual  whose  employment  with  the 
Postal  Service  has  ceased.  An  employee 
is  considered  formally  sei>arated  from 
the  Postal  Service  rolls  as  of  close  of 
business  on  the  effective  date  of  his  or 
her  separation.  Postal  Service  Form  50. 

(d)  General  Counsel  refers  to  the 
General  Counsel  of  the  Postal  Service, 
and  includes  a  designated 
representative. 

(e)  Hearing  Officiattefers  to  an 
Administrative  Law  Judge  qualified  to 


hear  cases  under  the  Administrative 
Procedure  Act.  an  Administrative  Judge 
appointed  under  the  Contract  Disputes 
Act  of  1978,  or  any  other  qualified 
person  licensed  to  practice  law 
designated  by  the  Judicial  Officer  to 
preside  over  a  hearing  conducted 
purauant  to  this  part. 

(0  Judicial  Officer  refers  to  the 
Judicial  Officer,  Associate  Judicial 
Officer,  or  Acting  Judicial  Officer  of  the 
Postal  Service. 

(g)  Postmaster/Installation  Head 
refen  to  the  top  management  official  at 
a  particular  post  office  or  installation 
when  an  alleged  debt  owed  by  a  former 
employee  was  incurred,  or  to  that 
official's  successor,  or  to  the  department 
head  who  had  general  supervisory 
responsibility  for  a  former  employee  at 
Area  Offices  or  National  Headquarters 
when  an  alleged  debt  owed  by  that 
former  employee  was  incurred,  or  to 
that  official's  successor.  Where  the 
former  employee  was  a  Postmaster/ 
Installation  Head,  the  term  refers  to  the 
official  to  whom  the  Postmaster/ 
Installation  Head  reported  when  an 
alleged  debt  owed  by  that  former 
employee  was  incurred,  or  to  that 
official's  successor.  Where  the  former 
emplojree  was  in  the  Inspection  Service, 
the  term  refers  to  the  former  employee's 
immediate  supervisor  when  an  alleged 
debt  owed  by  that  former  employee  was 
incurred,  or  to  that  official's  successor. 
Where  the  former  employee  was  in  the 
Office  of  Inspector  General,  the  term 
refers  to  the  Inspector  General,  or  to  the 
Inspector  General's  delegate. 

(n)  Reconsideration  refers  to  the 
review  of  an  alleged  debt  and/or  the 
proposed  offset  schedule  conducted  by 
the  Postmaster/Installation  Head  at  the 
request  of  a  former  employee  alleged  to 
be  indebted  to  the  Postal  Service. 

(i)  Recorder  refers  to  the  Recorder. 
Judicial  Officer  Etepartment,  United 
States  Postal  Service.  475  L'Enfent 
Plaza,  SW.,  Washington,  DC  20260- 
6100. 

f  M6^4PMMon  for  a  hearing  and 
tupplanient  to  petition. 

(a)  A  former  employee  who  is  alleged 
to  be  responsible  for  a  debt  to  the  Postal 
Service  may  petition  for  a  hearing  under 
this  part,  provided: 

(1)  Liabdity  for  the  debt  and/or  the 
proposed  offset  schedule  has  not  been 
established  under  Part  452.3  or  Part 
462.3  of  the  Employee  &  Labor  Relations 
Manual; 

(2)  He  or  she  has  received  a  Notice 
from  the  Minneapolis  Accounting 
Service  Center  (or  its  successor 
installation)  informing  him  or  her  of  the 
debt  and  an  ofbet  schedule  to  satisfy  the 
debt  and  of  the  right  to  request 
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reconsideration  by  the  Postmaster/ 
Installation  Head;  and 

(3)  He  or  she  has  requested  and 
received  reconsideration  of  the 
existence  or  amount  of  the  alleged  debt 
and/ or  the  offset  schedule  proposed  by 
the  Postal  Service. 

(b)  Within  thirty  (30)  calendar  days 
after  the  date  of  receipt  of  the 
Postmaster/Installation  Head's  written 
decision  upon  reconsideration,  the 
former  employee  must  file  a  written, 
signed  petition,  requesting  a  written  or 
oral  hearing,  with  ihe  Recorder,  Judicial 
Officer  Department,  United  States  Postal 
Service,  475  L'Enfant  Plaza,  SW., 
Washington,  DC  20260-6100. 

(c)  The  petition  must  include  the 
following: 

(1)  The  words,  "Petition  for  Review 
Under  39  CFR  Part  966 '; 

(2)  The  former  employee's  name  and 
social  security  number; 

(3)  The  former  employee's  home 
address  and  telephone  number,  and  any 
other  address  and  telephone  number  at 
which  the  former  employee  may  be 
contacted  about  these  proceedings; 

(4)  A  statement  of  the  date  the  former 
employee  received  the  Postmaster/ 
Installation  Head's  written  decision 
upon  reconsideration  of  the  alleged 
debt,  and  a  copy  of  the  decision; 

(5)  A  statement  indicating  whether 
the  former  employee  requests  an  oral 
hearing  or  a  decision  based  solely  on 
written  submissions; 

(6)  If  the  former  employee  requests  an 
oral  hearing,  a  statement  describing  the 
evidence  he  or  she  will  produce  which 
makes  an  oral  hearing  necessary, 
including  a  list  of  witnesses,  with  their 
addresses,  whom  the  former  employee 
expects  to  call;  a  summary  of  the 
testimony  the  witnesses  are  expected  to 
present;  the  city  requested  for  the 
hearing  site,  with  justification  for 
holding  the  hearing  in  that  city;  and  at 
least  tluee  proposed  dates  for  the 
hearing  at  least  forty-five  (45)  days  after 
the  filing  of  the  petition; 

(7)  A  statement  of  the  grounds  upon 
which  the  former  employee  objects  to 
the  Postal  Service's  determination  of  the 
debt  or  to  the  administrative  offset 
schedule  proposed  by  the  Postal  Service 
for  collecting  any  such  debt.  This 
statement  should  identify  with 
reasonable  specificity  and  brevity  the 
facts,  evidence,  and  legal  arguments,  if 
any,  which  support  the  former 
employee's  position;  and 

(8)  Copies  of  all  records  in  the  former 
employee's  possession  which  relate  to 
the  debt  and  which  the  former  employee 
may  enter  into  the  record  of  the  hearing. 

(d)  The  former  employee  may,  if 
necessary,  file  with  the  Recorder 
additional  information  as  a  supplement 


to  the  petition  at  any  time  prior  to  the 
filing  of  the  answer  to  the  petition  under 
§  966.7,  or  at  such  later  time  as 
permitted  by  the  Hearing  Official  upon 
a  showing  of  good  cause. 

f  906.5    Effect  of  petition  filing. 

Upon  receipt  and  docketing  of  the 
former  employee's  petition,  the 
Recorder  will  notify  the  General 
Counsel  that  the  petition  has  been  filed 
and  that  a  timely  filed  petition  stays 
further  collection  action. 

}  966.6    Rling,  docketing  and  aarving 
documents;  computation  of  time; 
repraaentatlon  of  parties. 

(a)  Filing.  All  documents  required 
under  this  part  must  be  filed  by  the 
former  employee  or  the  General  Counsel 
in  triplicate  with  the  Recorder.  (Normal 
Recorder  office  business  hoiu?  are 
between  8:15  a.m.  and  4:45  p.m.,  eastern 
standard  or  daylight  saving  time  as 
appropriate  diuing  the  year.)  The 
Recorder  will  transmit  a  copy  of  each 
dociiment  filed  to  the  other  party,  and 
the  original  to  the  Hearing  Official. 

(b)  Docketing.  The  Recorder  will 
maintain  a  docket  record  of  proceedings 
under  this  part  and  will  assign  each 
petitfon  a  docket  number.  After 
notification  of  the  docket  nimiber,  the 
former  employee  and  General  Counsel 
should  refer  to  it  on  any  further  filings 
regarding  the  petition. 

(c)  Time  computation.  A  filing  period 
under  the  rules  in  this  part  excludes  the 
day  the  period  begins,  and  includes  the 
last  day  of  the  period  unless  the  last  day 
is  a  Sattirday,  Sunday,  or  legal  holiday, 
in  which  event  the  period  runs  until  the 
close  of  business  on  the  next  business 
day. 

(d)  Representation  (rf parties.  After  the 
filing  of  the  petition,  further  docimient 
transmittals  for,  or  communications 
with,  the  Postal  Service  shall  be  through 
its  representative,  the  General  Counsel. 
If  a  former  employee  is  represented  by 
an  attorney  authorized  to  practice  law  in 
any  of  the  United  States  or  the  District 
of  Columbia  or  a  territory  of  the  United 
States,  further  transmissions  of 
dociiments  and  other  communications 
with  the  former  employee  shall  be  made 
through  his  or  her  attorney  rather  than 
directly  with  the  former  employee. 


1966.7    AnawartopatMon. 

Within  thirty  (30)  days  after  the  date 
of  receipt  of  the  petition,  the  General 
Counsel  shall  file  an  answer  to  the 
petition,  and  attach  all  available 
relevant  records  and  documents  in 
support  of  the  Postal  Service's  claim,  or 
the  administrative  offset  schedule 
proposed  by  the  Postal  Service  for 
collecting  any  such  claim;  a  statement  of 


whether  the  Postal  Service  concurs  in. 
or  objects  to,  an  oral  hearing,  if  the 
former  employee  requests  one,  with  the 
reason(s)  for  the  Postal  Service's 
objection;  a  list  of  witnesses  the  Postal 
Service  intends  to  call  if  an  oral  hearing 
is  requested  and  the  request  is  granted; 
a  synopsis  of  the  testimony  of  each 
witness;  a  statement  of  concurrence  or 
objection  to  the  proposed  location  and 
dates  for  the  oral  hearing;  and  a 
statement  of  the  basis  for  the 
determination  of  debt  or  offset  schedule 
if  not  contained  in  the  relevant  records 
or  documents.  If  the  former  employee 
files  a  supplement  to  the  petition,  the 
General  Counsel  may  file  any 
supplemental  answer  and  records  to 
support  the  position  of  the  Postal 
Service  within  twenty  (20)  calendar 
days  from  the  date  of  receipt  of  the 
supplement  filed  with  the  Recorder. 

1966.8    Authority  and  faaponatt>Mltlaa  ol 
Hearing  Official  or  Judicial  Ofncar. 

(a)  In  processing  a  case  under  this 
part,  the  Hearing  Official's  authority 
includes,  but  is  not  limited  to.  the 
following: 

(1)  Ruling  on  all  offers,  motions,  or 
requests  by  the  parties; 

(2)  Issuing  any  notices,  orders,  or 
memoranda  to  the  parties  concerning 
the  hearing  procedures; 

(3)  Conducting  telephone  conferences 
with  the  parties  to  expedite  the 
proceedings  (a  memorandum  of  a 
telephone  conference  will  be 
transmitted  to  both  parties); 

(4)  Determining  if  an  oral  hearing  is 
necessary,  the  type  of  oral  hearing  that 
would  be  appropriate,  and  setting  the 
place,  date,  and  time  for  such  hearing; 

(5)  Administering  oaths  or 
affirmations  to  witnesses; 

(6)  Conducting  the  hearing  in  a 
manner  to  maintain  discipline  and 
decorum  while  assuring  that  relevant, 
reliable,  and  probative  evidence  is 
elicited  on  the  issues  in  dispute,  and 
that  irrelevant,  immaterial,  or 
repetitious  evidence  is  excluded; 

(7)  Establishing  the  record  in  the  case; 

(8)  Issuing  an  initial  decision  or  one 
on  remand;  and 

(9)  Granting,  at  the  request  of  either 
party,  reasonable  time  extensions. 

(b)  The  Judicial  Officer,  in  addition  to 
possessing  such  authority  as  is 
described  elsewhere  in  this  part,  shall 
possess  all  of  the  authority  and 
responsibilities  of  a  Hearing  Official. 

1966.9    Opportunity  for  oral  hearing. 

An  oral  hearing  generally  will  be  held 
only  in  those  cases  which,  in  the 
opinion  of  the  Hearing  Official,  cannot 
be  resolved  by  a  review  of  the 
documentary  evidence,  such  as  when 
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the  existence,  or  amount,  of  a  debt  tiuns 
on  issues  of  credibility  or  veracity.  An 
oral  hearing  includes  an  in-person 
hearing,  a  telephonic  hearing,  or  a 
hearmg  by  video  conference.  When  the 
Hearing  Official  determines  that  an  oral 
hearing  is  not  necessary,  the  decision 
shall  be  based  solely  on  written 
submissions. 

{966.10    Initial  dedalon. 

(a)  After  the  receipt  of  written 
submissions  or  after  the  conclusion  of 
the  hearing  and  the  receipt  of  any  post- 
hearing  briefs,  the  Hearing  Official  shall 
issue  a  written  initial  decision, 
including  findings  of  feet  and 
conclusions  of  law,  which  the  Hearing 
Official  relied  upon  in  determining 
whether  the  former  employee  is 
indebted  to  the  Postal  Service,  or  in 
upholding  or  revising  the  administrative 
offset  schedule  proposed  by  the  Postal 
Service  for  collecting  a  former 
employee's  debt  When  the  Judicial 
Officer  presides  at  a  hearing  he  or  she 
shall  issue  a  final  or  a  tentative 
decision. 


(b)  The  Hearing  Official  shall 
promptly  send  to  each  party  a  copy  of 
the  initial  or  tentative  decision,  and  a 
statement  describing  the  right  of  appeal 
to  the  Judicial  Officer  in  accordance 
witii  §966.11. 

1966.11    Appeal. 

The  initial  or  tentative  decision  will 
become  final  and  an  order  to  that  effect 
will  be  issued  by  the  Judicial  Officer 
thirty  (30)  days  after  issuance  and 
receipt  by  the  parties  of  the  initial  or 
tentative  decision  unless  the  Judicial 
Officer,  in  his  discretion,  grants  review 
upon  appeal  by  either  party,  or  on  his 
own  motion.  If  an  appeal  is  denied,  the 
initial  or  tentative  decision  becomes  the 
final  agency  decision  upon  the  issuance 
of  such  denial.  The  Judicial  Officer's 
decision  on  appeal  is  the  final  agency 
decision  with  no  further  right  of  appeal 
within  the  agency. 

1966.12    Wahwr  of  rights. 

The  Hearing  Official  may  determine 
the  former  employee  has  waived  his  or 
her  right  to  a  hearing  and  administrative 
offset  may  be  initiated  if  the  former 
employee: 


(a)  Files  a  petition  for  hearing  after  the 
end  of  the  prescribed  thirty  (30)  day 
period,  and  fails  to  demonstrate  to  the 
satisfection  of  the  Hearing  Official  good 
cause  for  the  delay; 

(b)  Has  received  notice  to  appear  at  an 
oral  hearing  but  fails  to  do  so  without 
showing  circumstances  beyond  the 
former  employee's  control; 

(c)  Fails  to  file  required  submissions 
or  to  comply  with  orders  of  the  Hearing 
Official;  or 

(d)  Files  a  withdrawal  of  his  or  her 
petition  for  a  hearing  with  the  Recorder. 

f  966.13    Ex  parte  communications. 

Ex  parte  communications  between  a 
Hearing  Official  or  his  or  her  staff  and 
a  party  shall  not  be  made.  This 
prohibition  does  not  apply  to 
procedural  matters.  A  memorandum  of 
any  communication  between  the 
Hearing  Official  and  a  party  will  be 
transmitted  to  both  parties. 
Stanlay  F.  Miras. 
Chief  Counsel,  Legislative. 
tFR  Doc.  97-30010  FUed  11-28-^17;  8:45  ami 
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Proposed  Rules 


Faderal  Ragistn- 

Vol.  62,  No.  229 

Friday,  November  28,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunrty  to  participate  in  the 
rule  matong  pnor  to  the  adoption  of  the  final 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

5  CFR  Part  890 
Rm320e-AH61 

Federal  Emptoyeas  Health  Benaflta 
Program:  Olaenrollinent 

AGENCY:  Office  of  Personnel 

Management. 

action:  Proposed  rule. 

summary:  The  Office  of  Personnd 
Management  (OPM)  is  proposing 
regulations  that  are  consistent  with 
existing  administrative  procedures 
requiring  employing  offices  to  provide 
information  about  enrollees  in  the 
Federal  Employees  Health  Benefits 
(FEHB)  Program  to  the  carriers  of  the 
FEHB  plans  in  which  they  are  enrolled. 
Carriers  are  also  required  to  use  the 
information  provided  by  employing 
offices  to  reconcile  their  enrollment 
records.  The  proposed  regulations 
would  also  regularize  the  conditions 
that  would  allow  carriers  to  disenroU 
individuals  when  their  employing  office 
of  record  does  not  show  them  as 
enrolled  in  the  carrier's  plan  and  the 
carrier  is  otherwise  unable  to  verify  the 
enrollment.  The  purpose  of  these 
proposed  regulations  is  to  focilitate 
reconciliation  of  carrier  and  employing 
office  enrollment  records,  especially  in 
cases  where  the  carrier  has  not 
previously  received  a  notice  showing  an 
enrollment  no  longer  is  valid. 
DATES:  Ck)mments  must  be  received  on 
or  before  December  29, 1997. 
ADDRESSES:  Send  v«rritten  comments  to 
Frank  D.  Titus,  Assistant  Director  for 
Insiirance  Programs,  Retirement  and 
Insurance  Service,  Office  of  Personnel 
Management.  P.O.  Box  57,  Washington. 
DC  20044;  or  deliver  to  OPM,  Room 
3425. 1900  E  Street  NW.,  Washington. 
DC;  or  FAX  to  (202)  606-0633. 
FOR  FURTHER  MFORMATION  CONTACT: 
Margaret  Sears  (202)  606-0004. 
SUPPLBMENTARY  MFORMATKM:  The 
proposed  regulations  are  consistent  with 
existing  procedures  that  reqtiire 


employing  offices  to  report  to  each 
carrier  on  a  quarterly  basis  the  names 
and  certain  other  data  about  employees 
and  other  individuals  serviced  through 
its  payroll  office(s)  who  are  enrolled  in 
the  carrier's  plan.  OPM  would  specify 
the  format  and  the  information  to  be 
contained  in  the  report,  such  as  the 
individual's  Social  Security  Number 
and  the  amoimt  of  withholdings  and 
contributions  for  that  individual. 
Carriers  would  use  the  information  to 
reconcile  their  enrollment  records. 

Currently,  when  the  carrier  receives  a 
quarterly  report,  it  is  required  by 
contract  to  compare  the  enrollees  listed 
with  its  own  record  of  enrollees  for  that 
payroll  office.  If  the  carrier  records 
show  an  enroUee  that  is  not  Usted  by  the 
payroll  office,  the  carrier  contacts  the 
payroll  office  for  an  explanation.  The 
payroll  office  provides  documentation 
to  resolve  the  discrepancy  or  gives  the 
reason  the  employee  is  no  longer  in  the 
plan  or  no  longer  on  the  pa3rToU  (for 
example,  the  employee  canceled  the 
enrollment,  separated  from  Federal 
service,  retired,  changed  plans,  or 
transferred  to  a  different  agency)  and  the 
effective  date  of  the  change. 

The  proposed  regulations  would 
adopt  as  regulatory  requirements  the 
oirrent  administrative  quarterly 
reporting  requirement  and  the 
requirement  for  carriers  to  use  the 
information  to  reconcile  their 
enrollment  records.  If  the  payroll  office 
of  record  with  the  carrier  is  unable  to 
provide  information  about  the 
enrollment,  the  proposed  regulations 
would  give  the  carrier  the  authority  to 
disenroll  the  individual,  after  giving 
him  or  her  the  opportunity  to  respond. 
Carriers  do  not  currently  have  the 
authority  to  disenroll  individuals. 

The  proposed  regulations  also  provide 
an  administrative  procedure  for 
notifying  the  enrollee  of  the 
disenrollment.  Under  these  procedures 
the  carrier  would  be  required  to  notify 
the  enrollee  that  the  employing  agency 
of  record  did  not  show  him  or  her  as 
enrolled.  The  enrollee  would  have  31 
days  after  the  date  of  the  notice  to 
provide  documentation  showing  that  he 
or  she  was  enrolled  in  the  plan.  If  the 
enrollee  did  not  provide  such 
dooimentation  within  the  required  time 
frame,  the  carrier  would  disenroll  him 
or  her  without  further  notice. 

Under  the  proposed  regulations  the 
employee  or  annuitant  could  ask  his  or 


her  employing  office  or  retirement 
system  to  reconsider  the  carrier's 
decision  to  disenroll  the  enrollee.  The 
employing  office  would  be  required  to 
notify  both  the  enrollee  and  the  carrier 
of  its  determination,  fully  explaining  its 
finHings  and  conclusions. 

We  expect  that  few  individuals  would 
reach  the  end  of  this  process  without 
their  actual  enrollment  status  becoming 
clear.  However,  in  the  event  that  an 
individual  was  disenrolled  imder  the 
proposed  regulations  and  it  is  later 
discovered  Oiat  another  provision  of  the 
regulations  should  have  been  applied  to 
the  individual's  circumstances,  the 
disenrollment  under  this  regulation 
would  become  void  and  the  enrollment 
would  be  reinstated  retroactively  to  the 
date  of  the  disenrollment  For  example, 
if  it  later  became  clear  that  the 
individual's  enrollment  should  have 
continued  because  he  or  she  retired 
under  circimistances  allowing 
continued  enrollment,  the 
disenrollment  would  become  void. 

The  proposed  regulations  would 
allow  a  carrier  to  end  a  self  only 
enrollment  upon  receipt  of  reliable 
information  that  the  enroUee  had  died. 
A  carrier  may  learn  of  the  death  of  an 
enrollee  when  it  processes  the  claim  for 
hospital  or  physician  costs  incurred  at 
the  time  of  death.  It  may  also  leam  of 
an  enrollee's  death  when 
correspondendb  is  returned  by  the 
Postal  Service  with  the  notation  that  the 
addressee  is  deceased.  These  would  be 
considered  reliable  sources.  Since  proof 
of  death  is  not  required,  the  carrier 
would  send  notification  of  its  action  to 
the  enrollee  so  that  the  enrollee.  if  still 
living,  could  so  inform  the  carrier.  The 
discovery  that  the  report  of  death  was  in 
error  would  void  the  disenrollment 

The  proposed  regulations  would 
allow  a  carrier  to  cUsenroll  a  child 
survivor  annuitant  when  the  child 
becomes  age  22,  unless  the  carrier  has 
information  indicating  that  the  child  is 
eligible  for  continued  coverage  because 
the  child  is  incapable  of  self  support 
due  to  a  physical  or  mental  disabilify. 
The  proposed  regulations  include  an 
administrative  procedure  under  which 
the  child  can  ask  the  retirement  system 
to  reconsider  the  carrier's  decision  to 
disenroll  the  child.  The  carrier  is  also 
required  to  provide  the  child  with 
notice  of  his  or  her  conversion  right  and 
possible  eligibility  for  temporary 
continuation  of  coverage. 
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Finally,  the  proposed  regulations 
allow  the  carrier  to  disenroll  a  former 
employee  who  notifies  the  carrier  that 
he  or  she  has  separated  bom  Federal 
employment  under  circumstances  that 
do  not  entitle  him  or  her  to  an 
immediate  annuify.  The  carrier  would 
be  required  to  send  the  individual  a 
written  notice  prescribed  or  approved 
by  OPM. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect 
administrative  procedures  for  Federal 
agencies  and  health  benefit  carriers  that 
participate  in  the  FEHB  Program. 

Executive  Order  12866.  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wridi  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Government  employee. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages.  Iraq. 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements. 
Retirement. 

Office  of  Personnel  Management 
Janice  R.  Lachance, 

Acting  Director. 

Accordingly.  OPM  proposes  to  amend 
5  CFR  part  890  as  follows: 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C  8913;  §  890.102(f)  also 
issued  under  sec.  153  of  Pub.  L.  104-134; 
$890,803  also  issued  under  50  U.S.C.  403p. 
22  U.S.C.  4069c  and  4069c-l;  subpart  L  also 
issued  under  sec.  599C  of  Pub.  L  101-513. 
104  Stat  2064,  as  amended. 

2.  In  subpart  A,  §  890.110  is  added  to 
read  as  follows: 

1880.110    EiwolbiMnt  reconciliation. 

(a)  Each  employing  office  must  report 
to  each  carrier  on  a  quarterly  basis  the 
names  of  the  individuals  who  6te 
enrolled  in  the  carrier's  plan  in  a  format 
and  containing  such  information  as 
reouired  by  OPM. 

(o)  The  carrier  must  compare  the  data 
provided  with  its  own  enrollment 
records.  When  the  carrier  finds  in  its 
^SS^^BtB  enrollment  records 
individuals  whose  names  do  not  appear 
in  the  report  from  the  employing  office 
of  record,  the  carrier  must  request  the 
employing  office  to  provide  the 


documentation  necessary  to  resolve  the 
discrepancy. 

3.  In  subpart  C.  §  890.308  is  added  to 
read  as  follows: 

1890.306    DlaanroHiiMnt 

(a)(1)  Except  as  otherwise  provided  in 
this  section,  a  carrier  that  cannot 
reconcile  its  record  of  an  individual's 
enrollment  with  agency  enrollment 
records  must  provide  written  notice  to 
the  individual  that  the  employing  office 
of  record  does  not  show  him  or  her  as 
enrolled  in  the  carrier's  plan  and  that  he 
or  she  will  be  disenrolled  31  days  after 
the  date  of  the  notice  unless  the  enrollee 
provides  appropriate  documentation  to 
resolve  the  disorepancy.  Appropriate 
documentation  includes,  but  is  not 
limited  to,  a  copy  of  the  Standard  Form 
2809  (basic  enrollment  document),  the 
Standard  Form  2810  transferring  the 
enrollment  into  the  gaining  employing 
office  (or  the  eqtiivalent  electronic 
submission),  copies  of  earnings  and 
leave  statements  or  aimuify  statements 
showing  withholdings  for  the  health 
benefits  plan,  or  a  document  or  other 
credible  information  from  the  enrollee's 
employing  office  stating  that  the 
employee  is  entitled  to  continued 
enrollment  in  the  plan  and  that  the 
premiums  are  being  paid. 

(2)  If  the  carrier  does  not  receive 
dociunentation  required  under 
paragraph  (a)(1)  of  this  section  within 
the  specified  time  frame,  the  carrier 
must  disenroll  the  individual,  without 
further  notice. 

(3)  The  enrollee  may  request  his  or 
her  employing  office  to  reconsider  the 
carrier's  decision  to  disenroll  the 
individual.  The  request  for 
reconsideration  must  be  made  in  writing 
and  must  include  the  enrollee's  name, 
address.  Social  Security  Ntmiber  or 
other  personal  identification  number, 
name  of  carrier,  reason(s)  for  the 
request,  and,  if  applicable,  retirement 
claim  nimiber. 

(4)  A  request  for  reconsideration  of 
the  carrier's  decision  must  be  filed 
within  60  calendar  days  after  the  date  of 
the  carrier's  diseiuDllment  notice.  The 
time  limit  on  filing  may  be  extended 
when  the  individtial  shows  that  he  or 
she  was  not  notified  of  the  time  limit 
and  was  not  otherwise  aware  of  it  or 
that  he  or  she  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  making  the  request  within  the  time 
limit. 

(5)  After  reconsideration,  the 
employing  office  must  issue  a  written 
notice  of  its  final  decision  to  the 
individual  and  the  carrier.  The  notice 
must  fully  set  forth  the  finHinga  and 
conclusions  on  which  the  decision  was 
based. 


(6)  If,  at  any  time  after  the 
diseiuollment  has  occurred,  the 
employing  office  or  OPM  determines 
that  another  provision  of  this  part 
applies  to  the  individual's  enrollment  or 
the  carrier  discovers  or  receives 
appropriate  documentation  showing 
that  another  section  of  this  part  applies 
to  the  individual's  enrollment,  the 
disenrollment  under  paragraph  (a)(2)  of 
this  section  is  void  and  coverage  is 
reinstated  retroactively. 

(b)  When  a  carrier  receives,  bom  any 
reliable  source,  information  of  the  death 
of  an  enrollee  with  a  self  only 
enrollment,  the  carrier  may  take  action 
to  disenroll  the  individual  on  the  date 
set  forth  in  §890.304(a)(l)(iv)  or 
§  890.304(b)(4)  of  tiiU  part,  as 
appropriate.  The  carrier  must  attempt  to 
notify  the  affected  individual  or  a  family 
member  of  the  disenrollment.  If,  at  any 
time  after  the  disenrollment  has 
occurred,  the  employing  office  or  OPM 
determines  that  another  provision  of 
this  part  applies  to  the  individual's 
enrollment  or  the  carrier  discovers  or 
receives  appropriate  documentation 
showing  that  another  section  of  this  part 
applies  to  the  individual's  enrollment 
the  disenrollment  under  this  paragraph 
(b)  is  void  and  coverage  is  reinstated 
retroactively. 

(c)(1)  When  a  child  survivor  annuitant 
covered  under  a  self  only  enrollment 
reaches  age  22,  the  carrier  may  take 
action  to  disenroll  the  individual 
effective  with  the  date  set  forth  in 
§  890.304(c)(1)  unless  records  with  the 
carrier  indicate  that  the  child  is 
incapable  of  self  support  due  to  a 
physical  or  mental  disability.  The 
carrier  must  provide  the  enrollee  with  a 
written  notice  of  disenrollment 
prescribed  or  approved  by  OPM. 

(2)  The  child  survivor  enrollee  may 
request  the  retirement  system  to 
reconsider  the  carrier's  decision  to 
disenroll  the  individual.  The  request  for 
reconsideration  must  be  made  in  writing 
and  include  the  enrollee's  name, 
address.  Social  Security  Number  or 
other  identifier,  name  of  carrier, 
reason(8)  for  the  request,  and  the 
survivor  annuity  claim  number. 

(3)  A  request  for  reconsideration  of 
the  carrier's  decision  must  be  filed  with 
the  retirement  system  within  30 
calendar  days  from  the  date  of  the 
carrier's  disenrollment  notice.  The  time 
limit  on  filing  may  be  extended  when 
the  individual  shows  that  he  or  she  was 
not  notified  of  the  time  limit  and  was 
not  otherwise  aware  of  it,  or  that  he  or 
she  Mras  prevented  by  circumstances 
beyond  his  or  her  control  from  malring 
the  request  within  the  time  limit 

(4)  After  reconsideration,  the 
retirement  system  must  issue  a  written 
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notice  of  its  final  decision  to  the 
individual  and  provide  a  copy  to  the 
carrier.  The  notice  must  fully  set  forth 
the  findings  and  conclusions  on  which 
the  decision  was  based. 

(5)  If,  at  any  time  after  the 
disenrollment  has  occurred,  the 
employing  office  or  0PM  determines 
that  another  provision  of  this  part 
applies  to  the  individual's  enrollment  or 
the  carrier  discovers  or  receives 
appropriate  dociunentation  showing 
that  another  section  of  this  part  applies 
to  the  individual's  enrollment,  the 
disenrollment  imder  paragraph  (c)(1)  of 
this  section  is  void  and  coverage  is 
reinstated  retroactively. 

(d)  When  an  enroUee  notifies  the 
carrier  that  he  or  she  has  separated  from 
Federal  employment  and  is  no  longer 
eligible  for  enrollment,  the  carrier  must 
disenroll  the  individual,  subject  to  the 
31 -day  temporary  extension  of  coverage 
and  conversion  right  under  §  890.401 , 
on  the  last  day  of  the  pay  period  in 
which  the  separation  occurred,  if 
known,  otherwise  the  carrier  must 
disenroll  the  employee  on  the  date  the 
employee  provides  as  the  date  of 
separation.  The  carrier  must  notify  the 
enrollee  of  his  or  her  right  to  convert  to 
a  nongroup  contract  with  the  carrier  and 
possible  eligibility  to  enroll  under  the 
temporary  continuation  of  coverage 
provisions  as  set  forth  in  subpart  K  of 
this  part  based  on  the  termination  of 
enrollment  as  provided  under 
§890.304(a)(l)(i). 

(FR  Doc  97-31166  Filed  11-26-97;  8:45  am] 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Part  381 

[Docket  Na  97-006P] 

Rm0663-AC33 

AddMon  Of  Mexico  to  tlw  List  Of 
Countries  Eligit)ie  to  Export  Poultry 
Products  into  tlie  United  Stales 

AO0ICY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 


The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  add  Mexico  to  the  list  of  countries 
eligible  to  export  poultry  products  into 
the  United  States.  Reviews  of  Mexico's 
laws,  regulations,  and  other  materials 
show  that  its  poultry  processing  system 
meets  requirements  equivalent  to  all 
provisions  in  the  Poultry  Products 


Inspection  Act  (PPIA)  and  its 
implementing  regulations. 

Only  poultry  products  that  have  been 
slaughtered  in  federally  inspected 
establishments  in  the  United  States  or  in 
establishments  in  other  countries 
eligible  to  export  poultry  to  the  United 
States  and  have  then  been  processed  in 
certified  Mexican  establislunents  would 
be  permitted  to  be  imported  into  the 
United  States.  All  poultry  products 
exported  from  Mexico  to  the  United 
States  must  be  reinspected  at  the  U.S. 
ports-of-entry  by  FSIS  inspectors. 

This  action  would  enable  certified 
poultry  processing  establishments  in 
Mexico  to  export  processed  poultry 
products  into  the  United  States. 
DATES:  Comments  must  be  received  on 
or  before  January  27, 1998. 
ADDRESSES:  Send  an  original  and  two 
copies  of  comments  to:  FSIS  Docket 
Clerk,  Docket  #97-006P.  Room  102, 
Cotton  Annex,  300  C  Street,  SW, 
Washington,  DC  20250-3700.  Reference 
materials  cited  in  this  document  and 
any  comments  received  will  be  available 
for  public  inspection  in  the  FSIS  Docl^et 
Room  from  8:30  a.m.  to  1:00  p.m.  and 
from  2:00  p.m.  to  4:30  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  MFORMATKW  CONTACT:  Mr. 
Mark  Manis,  Director,  International 
Policy  Development  Division,  Office  of 
Policy,  Program  Development  and 
Evaluation;  (202)  720-6400. 

SUPPIXMENTARY  INFORMATION: 

Background 

FSIS  is  proposing  to  amend  the 
poultry  products  inspection  regulations 
to  add  Mexico  to  the  list  of  countries 
eligible  to  export  poultry  products  to  the 
United  States.  Section  17  of  the  PPIA 
(21  U.S.C.  466)  prohibits  the 
importation  into  the  United  States  of 
slaughtered  poultry  or  poultry  products 
unless  they  are  healthful,  wholesome,  fit 
for  human  food,  not  adulterated,  and 
contain  no  dye,  chemical,  preservative, 
or  ingredient  which  renders  them 
unh^thful,  unwholesome,  adulterated, 
or  unfit  for  human  food.  Imported 
poultry  products  must  be  in  compliance 
with  the  poultry  products  inspection 
regulations  to  ensure  that  they  meet  the 
standards  provided  in  the  PPIA.  9  CFR 
381 .  196  establishes  the  procedures  by 
which  foreign  countries  wanting  to 
export  poultry  or  poultry  products  to 
the  United  States  may  become  eligible 
to  do  so. 

Section  381.196(a)  reqiiires 
authorities  in  a  foreign  country's  poultry 
inspection  system  to  certify  thiat  (1)  the 
system  provides  standards  equivalent  to 
those  of  the  United  States  and  (2)  the 
legal  authority  for  the  system  and  its 


implementing  regulations  are  equivalent 
to  those  of  the  United  States. 
Specifically,  a  country's  regulations 
must  impose  requirements  equivalent  to 
those  of  the  United  States  in  the 
following  areas:  (1)  Ante-mortem  and 
post-mortem  inspection;  (2)  official 
controls  by  the  national  government 
over  plant  construction,  facilities,  and 
equipment;  (3)  direct  and  continuous 
supervision  of  slau^ter  activities  and 
product  preparation  by  official 
inspection  personnel;  (4)  separation  of 
establishments  certified  to  export  frtim 
those  not  certified;  (5)  maintenance  of  a 
single  standard  of  inspection  and 
sanitation  throughout  certified 
establishments;  and  (6)  official  controls 
over  condemned  product. 

Section  381.196  also  requires  a 
poultry  inspection  system  maintained 
by  a  foreign  cotmtry,  with  respect  to 
establishments  preparing  products  iix 
that  country  for  export  to  the  United 
States,  to  ensure  that  those 
establishments  and  their  poultry 
products  comply  with  requirements 
equivalent  to  the  provisions  of  the  PPIA 
and  the  poultry  products  inspection 
regulations.  Foreign  country  authorities 
must  be  able  to  ensure  that  all 
certifications  required  under  Subpart  T 
of  the  poultry  product  inspection 
regulations  (Imported  Poultry  Products) 
can  be  relied  upon  before  approval  to 
export  poultry  and  poultry  products  to 
the  United  States  may  be  granted.  Hera, 
the  government  of  Mexico  would  be 
responsible  for  establishing  a  system  of 
controls  to  ensure  that  only  poultry 
from  eligible  countries  and 
establishments  is  used  in  poultry 
products  processed  in  Mexico  and 
destined  for  the  United  States.  Besides 
relying  on  its  initial  determination  of  a 
coimtry's  eligibility,  coupled  with 
ongoing  reviews  to  ensure  that  products 
shipped  to  the  United  States  are  safe, 
wholesome  and  properly  labeled  and 
packaged,  FSIS  randomly  samples 
imported  meat  and  poultry  products  for 
reinspection  as  they  enter  the  United 
States. 

In  addition  to  meeting  the 
certification  requirements,  a  foreign 
country's  inspection  system  must  be 
evaluated  by  FSIS  before  eligibility  to 
export  poultry  and  poultry  products  can 
be  granted.  This  evaluation  consists  of 
two  processes:  a  dociunent  review  and 
an  on-site  review.  The  document  review 
is  an  evaluation  of  the  laws,  regulations, 
and  other  written  materials  used  by  the 
country  to  operate  its  inspection 
program.  To  help  the  country  in 
organizing  its  material.  FSIS  gives  the 
coimtry  questionnaires  asking  for 
detailed  information  about  the  country's 
inspection  practices  and  procedtires  in 
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five  risk  areas.  These  five  risk  areas, 
which  are  the  focus  of  the  evaluation, 
are  contamination,  disease,  processing, 
residues,  and  compliance/economic 
fraud.  FSIS  evaluates  the  information  to 
verify  that  the  critical  points  in  the  five 
risk  areas  are  addressed  satisfactorily 
with  respect  to  standards,  activities, 
resources,  and  enforcement.  If  the 
document  review  is  satisfiactory,  on-site 
reviews  are  scheduled  using  a  multi- 
disciplinary  team  to  evaluate  all  aspects 
of  the  country's  delivery  of  its 
inspection  program,  including 
laboratories  and  individual 
establishments  within  the  country. 

Evaluation  of  the  Mexican  Inspection 
System 

In  1988,  following  an  in-depth 
evaluation  of  its  meat  inspection 
system,  Mexico  was  granted  eligibility 
to  export  fresh  and  further  processed 
meat  products  subject  to  the  Federal 
Meat  Inspection  Act  to  the  United 
States.  The  government  agency  in 
Mexico  responsible  for  inspecting  meat 
for  export  to  the  United  States  also  has 
authority  over  poultry  inspection.  Thus, 
the  authorities  operating  the  Mexican 
inspection  system  have  for  several  years 
demonstrated  their  knowledge  of  the 
U.S.  inspection  system,  and  successfully 
provided  inspection  equivalence  for 
fresh  and  processed  meat 

In  response  to  a  request  from  the 
Mexican  government  for  approval  to 
export  poultry  to  the  United  States,  FSIS 
conducted  a  review  of  the  Mexican 
poultry  inspection  system  to  determine 
if  it  was  equivalent  to  the  U.S.  poultry 
inspection  system.  First,  FSIS  compared 
Mexico's  poultry  inspection  laws  and 
regulations  with  U.S.  requirements.  The 
study  concluded  that  the  requirements 
contained  in  Mexico's  poultry 
inspection  laws  and  regulations  are 
equivalent  to  those  mandated  by  the 
PPIA  and  implementing  regulations. 
FSIS  then  conducted  an  on-site  review 
of  the  Mexican  j>oultry  inspection 
system  in  operation.  This  review  was   . 
conducted  between  May  28  and  June  5, 
1996.  The  FSIS  review  team  concluded 
that  Mexico's  implementation  of  poultry 
processing  standards  and  procedures 
was  equivalent  to  that  of  the  United 
States  and  that  Mexico's  official  residue 
control  laboratory  was  fiilly  capable  of 
testing  poultry  products.  TTie  partias 
have  agreed  to  postpone  final  decision 
making  regarding  Mexico's 
implementation  of  slaughter  processing 
standards  and  procedures  until  a  later 
date.  As  a  result,  poultry  processed  in 
Mexican  establishments  approved  to 
export  to  the  United  States  must  be 
slaughtered  in  the  United  States  imder 
USDA  inspection  or  in  establishments 


in^other  countries  that  are  certified  as 
eligible  to  export  to  the  United  States. 
The  Mexican  government  has  agreed  to 
conduct  its  program  in  a  way  that 
ensures  that  only  poultry  irom  eligible 
countries  and  establishments  is  used  in 
poultry  products  processed  in  Mexico 
destined  for  the  United  States. 

All  lots  of  poultry  products  exported 
to  the  United  States  from  Mexico  will  be 
reinspected  at  the  ports-of-entry  bx 
transportation  damage,  labeling,  proper 
certification,  general  condition  and 
accurate  count.  Other  types  of 
inspection  will  also  be  conducted, 
including  examining  the  product  for 
defects  and  performing  laboratory 
analyses  that  will  detect  chemical 
residues  on  the  product  or  determine 
whether  the  product  is 
microbiologically  contaminated. 

Products  that  pass  reinspection  will 
be  stamped  with  the  official  mark  of 
inspection  and  allowed  to  enter  U.S. 
commerce.  If  they  do  not  meet  U.S. 
requirements,  they  will  be  stamped 
"U.S.  Refused  Entry"  and  must  be 
reexported,  destroyed  or  converted  to 
animal  food. 

Accordingly,  FSIS  is  proposing  to 
amend  §381.196  of  the  poultry  products 
inspection  regulations  to  add  Mexico  as 
a  country  bom  which  poultry  products 
may  be  eligible  for  import  into  the 
United  States.  As  a  country  eligible  to 
export  poultry  products  into  the  United 
States,  the  government  of  Mexico  wouid 
certify  to  FSIS  those  establishments 
wishing  to  export  such  products  to  the 
United  States  and  operating  according 
to  U.S.  requirements.  FSIS  would  retain 
the  right  to  verify  that  establishments 
certffied  by  the  Mexican  government  are 
meeting  the  U.S.  requirements.  This 
wou'd  bedone  through  on-site  reviews 
of  the  establishments  while  they  are  in 
operation. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  all  state  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  nde  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  12866  and  Regulator? 
FlexibiUty  Act 

This  proposed  rule  has  been 
determined  to  be  significant  and  has 
been  reviewed  by  OMB  under  Executive 
Order  12966. 

In  accordance  with  5  U.S.C.  603,  FSIS 
has  also  conducted  an  initial  regulatory 
flexibilify  analysis  regarding  the  impact 


of  the  rule  on  small  entities.  However. 
FSIS  does  not  currently  have  all  the  data 
necessary  for  a  comprehensive  analysis 
of  the  effects  of  this  rule  on  small 
entities.  Therefore,  FSIS  is  inviting 
comments  concerning  potential  effects. 
In  particular,  FSIS  is  interested  in 
determining  the  number  and  type  of 
small  entities  that  may  incur  benefits  or 
costs  from  implementation  of  this 
proposed  rule. 

"Tnis  proposed  rule  would  add  Mexico 
to  the  list  of  countries  eligible  to  export 
poultry  products  mto  the  United  States. 
However,  through  use  of  required 
certificates,  poultry  imports  from 
Mexico  would  be  limited  to  only 
products  derived  fitim  carcasses 
slaughtered  under  federal  inspection  in 
the  United  States  or  slaughtered  under 
the  inspection  systems  of  other 
countries  that  are  now  eligible  to  export 
poultry  to  the  United  States.  Currentiy, 
only  Canada,  Great  Britain,  France, 
Israel  and  Hong  Kong  are  on  the  list  of 
coimtries  eligible  to  export  poultry 
products  into  the  United  States.  Any 
exports  from  Hong  Kong  are  restricted  to 
products  slaughtered  under  federal 
inspection  in  the  United  States  or 
slaughtered  in  the  inspection  systems  of 
Canada,  Great  Britain,  France  or  Israel. 

With  implementation  of  the  proposed 
rule,  FSIS  expects  to  see  some  domestic 
poultry  establishments  shipping  whole 
carcasses  or  parts  of  carcasses  to 
certified  Mexican  establishments.  These 
carcasses  or  parts  of  carcasses  would 
then  be  cut-up,  deboned  or  further 
processed  in  these  Mexican 
establishments.  Some  processed  poultry 
products,  particularly  higher  valued 
products  such  as  boneless  breast  meat, 
would  then  be  shipped  to  markets  in  the 
United  States.  Products  shipped  to  the 
United  States  could  also  include  poultry 
sausage  and  other  cooked  products. 

As  tnis  process  unfolds,  total  pounds 
of  poultry  exports  would  go  up.  Because 
some  further  processed  products  would 
be  shipped  back  to  the  United  States, 
imports  of  poultry  products  would  also 
increase.  A  corresponding  decrease  in 
domestic  jobs  associated  with  cutting 
and  deboning  operations  would  occur. 

With  implementation,  poultry  finns    • 
could  lower  overall  processing  costs  by 
having  labor-intensive  cut-up  and 
deboning  operations  performed  in 
certified  Mexican  establishments  where 
wages  can  be  expected  to  be  lower. 
However,  FSIS  believes  the  potential  for 
any  significant  changes  in  overall 
production  costs  would  be  limited. 
First,  cut-up  and  boning  operations  are 
currently  conducted  by  relatively  lower 
wage  employees.  The  value  added  by 
these  operations  is  relatively  smalL  In 
1996,  wholesale  prices  of  whole  broilers 
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averaged  $.61  per  pound,  whereas 
wholesale  prices  of  cut-up  broilers 
averaged  S.66  per  poimd.  Second,  the 
potential  for  lowering  production  costs 
using  lower  wage  employees  would  be 
offset  by  export  fees,  import  fees  and 
increased  shipping/transportation  costs. 

Considering  these  bctors,  FSIS  does 
not  anticipate  any  measurable  change  in 
market  prices  for  processed  poultry 
products.  Because  of  shipping  and 
transportation  costs,  FSIS  expects  most 
of  the  change  to  be  limited  to  firms 
located  relatively  close  to  the  Mexican 
border.  For  the  same  reasons,  FSIS  does 
not  expect  to  see  increases  in  poultry 
imports  from  Mexico  processed  from 
birds  slaughtered  in  other  countries 
such  as  Canada  and  Great  Britain. 
Currendy,  Mexico  imports  very  little 
poultry  Gram  other  coimtries.  In  1996, 
Mexico  imported  approximately  396 
million  pounds  of  poultry  and  poultry 
products.  More  than  97  percent  was 
imported  from  the  United  States. 

FSIS  does  not  believe  this  rule  would 
ofiiset  enough  product  to  affect  domestic 
poultry  prices.  In  1996,  U.S.  poultry 
production  was  approximately  32.3 
billion  pounds  on  a  ready-to-cook 
carcass  weight  basis.  The  United  States 
exported  approximately  386  million 
pounds  to  Mexico.  With  this  rule, 
exports  would  likely  increase  more  than 
imports  on  a  pound  basis.  However, 
considering  that  imports  would  consist 
of  value-added  products,  it  is  possible 
that  the  dollar  value  of  imports  will 
increase  more  than  the  value  of  exports. 

As  noted  above,  FSIS  is  requesting 
comments  on  the  potential  effect  of  this 
proposal  on  small  entities.  While  most 
poultry  is  cut-up  and  boned  in  large 
firms,  there  are  many  small  businesses 
involved  in  cut-up,  boning  and  further 
poultry  processing  operations.  Although 
changes  in  prices  would  affect  these 
small  businesses,  FSIS  does  not  expect 
measurable  price  changes  for  the 
reasons  already  discussed. 

Paperwrork  Requirements 

No  new  paperwork  requirements  are 
associated  with  this  proposed  rule. 
Foreign  countries  wanting  to  export 
poultry  or  poultry  products  to  the 
United  States  are  required  to  provide 
information  to  FSIS  certifying  that  its 
inspection  system  provides  standards 
equivalent  to  those  of  the  United  States 
and  that  the  legal  authority  for  the 
system  and  its  implementing  regulations 
are  equivalent  to  those  of  the  United 
States 's  before  they  may  start  exporting 
such  product  to  the  United  States.  FSIS 
collects  this  information  one  time  only. 
FSIS  gave  Mexico  questionnaires  asking 
for  detailed  information  about  the 
country's  inspection  practices  and 


procedures  to  assist  the  country  in 
organizing  its  materials.  This 
information  collection  was  approved 
under  0MB  number  0583-0094.  The 
proposed  rule  contains  no  other 
paperwork  requirements. 

List  of  Sub|ectB  9  CFR  Part  381 

Imports,  Poidtry  and  poidtry 
products. 

For  the  reasons  set  out  in  the 
preamble,  9  CFR  part  381  woiUd  be 
amended  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f:  7  U.S.C.  450;  21 
U.S.C  451-470;  7  CFR  2.18,  2.53. 

{381.1M    [Amended] 

2.  Section  381.196  woiUd  be  amended 
by  adding  "Mexico"  in  alphabetical 
order  to  the  list  of  countries  in 
{>aragraph  (b). 

Done  at  Washington.  DC,  on:  November  18, 
1997. 
Thomas  ).  Billy, 

Administrator. 

(PR  Doc.  97-31177  Filed  11-24-97;  10:10  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-154-AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  Domier 
IModei  328-100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Domier  Model  328  series  airplanes.  This 
proposal  would  require  a  one-time 
inspection  of  the  date  stamp  affixed  to 
the  wing  deicing  boots  to  determine  the 
cure  date,  and  replacement  of  the 
deicing  boot  with  a  new  boot,  if 
necessary.  This  proposal  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  delamination  of 
the  wing  deicing  boots,  and  resultant 
inflation  of  the  deicing  boots  to  a 


distorted  aerodynamic  shape  during 
flight,  which  could  result  in  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
December  29, 1997, 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
154-AD,  1601  Lind  Avenue.  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Deutsche  Aerospace,  P.O.  Box 
1103,  D-82230  Wessling,  Federal 
Republic  of  Germany.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-154-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-154-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  all 
Domier  Model  328-100  series  airplanes. 
The  LEA  advises  that  it  has  received 
two  reports  indicating  that,  during 
routine  inspections,  a  wing  deicing  boot 
was  found  to  be  delaminated.  The  cause 
of  the  delamination  of  certain  boots  (i.e., 
those  having  ciire  dates  of  January  31, 
1994,  or  earlier)  has  been  attributed  to 
the  Cluing  process  used  during 
manufacture.  This  condition,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  allow  a  deicing  boot  to 
inflate  to  a  distorted  aerodynamic  shape 
during  flight,  which  could  result  in 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-30-171,  dated  September  20, 
1996,  including  Annexes  1  and  2 
(undated),  which  describes  procedures 
for  performing  a  one-time  visual 
inspection  of  the  date  stamp  affixed  to 
the  wing  deicing  boots  to  determine  the 
cure  date;  and  replacement  of  the  boot 
with  a  new  boot,  if  the  cure  date  is 
January  31, 1994,  or  earlier.  The  LEA 
classified  this  service  bulletin  as 
mandatory  and  issued  German 
airworthiness  directive  96-320,  dated 
November  7, 1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  iiiformed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figiues,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  S3,000,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
op>erator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eSiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  vfith  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EX3T 
Regiilatory  Policies  and  Procedures  (44 
FR  11034,  Febmaiy  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regidatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by. 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

.   Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  RegiUations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier  Docket  97-NM-154-AD. 

Applicability:  All  Model  328-100  teriet 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  pterformance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  profkosed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  delamination  of  the  wing 
deicing  boots  and  resultant  inflation  of  tlie 
deicing  boots  to  a  distorted  aerodynamic 
shape  during  flight,  which  could  result  in 
reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  visual 
inspection  of  the  date  stamp  affixed  to  each 
wing  deicing  boot  to  determine  the  cure  date, 
in  accordance  with  Domier  Service  Bulletin 
SB-328-30-171,  dated  September  20,  1996, 
including  Annexes  1  and  2  (undated).  If  the 
cure  date  of  any  deicing  boot  is  January  31, 
1994,  or  earlier,  or  if  the  cure  date  of  the 
deicing  boot  cannot  be  determined,  prior  to 
further  flight,  replace  the  deicing  boot  with 

a  new  deicing  boot  having  a  cure  date  later 
than  January  31, 1904,  in  accordance  writh 
the  service  bulletin. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  wing 
deicing  boot  having  a  cure  date  of  January  31. 
1994,  or  earlier. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
nternational  Brandi,  ANM-116,  FAA, 
Transport  Airplane  Directorete.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princi(>al  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 
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Nott  3:  Infonnation  concsming  the 
existence  of  approved  alteniative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-320, 
dated  Nowmbar  7. 1996. 

Issued  in  Ranton.  Washington,  on 
^4ovember  20. 1997. 
Stewart  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  97-31157  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fedarai  Aviation  Administration 
14  CFR  Part  39 
[Dodwt  Na  87-NM-231-A01 

RiN2120-AA64 

Alrworthinaes  OlractlvM;  Empraaa 
Bcasilaira  da  Aaronautica,  8JL 
(EMBRAER),  IModei 

EM&-120  Sartos  Airpianaa 

A08ICY:  Federal  Aviation 
AdministratioD,  DOT. 

ACTION:  Notice  of  proposed  rulemakiog 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to  ' 

certain  EMBRAER  Model  EMB-120 
series  airplanes.  This  proposal  would 
require  deactivation  of  certain  circuit 
brokers,  and  a  revision  to  the  Airplane 
Flight  Manual  (AFM)  to  provide 
operational  procedures  to  prevent  loss 
of  electrical  power  following  an  engine 
flameouL  This  proposal  also  would 
require  modifications  of  the  electrical 
system,  which  would  terminate  the 
requirement  for  the  AFM  revision  and 
allow  reactivation  of  the  circuit 
breakers.  This  proposal  is  prompted  by 
the  issuance  of  mandatory  continued 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  generator 
overload  conditions  that  could  result  in 
loss  of  electrical  power  and  failure  of 
certain  flight  and  landing  control 
systems,  and  to  prevent  power 
interruption  to  the  attitude  beading 
reference  system  (AHRS)  that  could 


result  in  the  display  of  erroneous 
heading  information. 
DATES:  Comments  must  be  received  by 
December  29,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rxdes  Docket  No.  97-NM- 
231-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washiiigton  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3  KM) 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fiom 
Empresa  Brasileira  de  Aeronautica  S/A, 
Sao  Jose  dos  Campos,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Small 
Airplane  Directorate,  AUanta  Aircraft 
Certification  Office,  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta,  Georgia. 

FOR  FURTHER  MFORMATKM  CONTACT:  John 
W.  McGraw,  Aerospace  Engineer. 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA.  Atlanta  Aircraft 
Certification  Office,  One  Crown  Center. 
1895  Phoenix  Boulevard,  suite  450, 
Atlanta.  Georgia  30349;  telephone  (770) 
703-6098;  fax  (770)  703-6097. 

SUPPt-EMBTTARY  INFORMATION: 


Commimts  Invitad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-231-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-231-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Diacuanon 

The  Departamento  de  Aviacao  Civil 
(DAC),  which  is  the  airworthiness 
authority  for  Brazil,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  EMBRAER  Model  EMB-120 
series  airplanes.  The  DAC  advises  that 
it  received  a  report  of  one  instance  of 
substantial  electrical  power  loss  after 
flameout  of  the  niunber  1  engine.  The 
power  loss  was  caused  by  activation  of 
the  system  overload  protection  due  to 
excessive  loads  on  the  remaining 
number  2  engine  generator,  which  led  to 
loss  of  certain  fli^t  and  landing  control 
systems.  The  DAC  also  advises  that,  due 
to  power  interruption  for  a  few 
milliseconds  to  the  attitude  heading 
reference  system  (AHRS).  erroneous 
heading  information  in  both  electronic 
horizontal  situation  indicators  (EHSI) 
may  be  provided,  without  warning  to 
the  pilots,  during  an  electrical 
emergency  or  when  the  electrical 
emergency  switch  is  set  to  the 
"EMERGENCY"  position.  This 
condition,  if  not  corrected,  cotild  result 
in  generator  overload  conditions  that 
could  result  in  loss  of  electrical  power 
and  failure  of  certain  flight  and  landing 
control  systems,  and  power  interruption 
to  the  AHRS  that  could  result  in  display 
of  erroneous  heading  information. 

E]q>lanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Service  Bulletin 
120-24-0008,  Change  04,  dated  October 
3, 1995,  which  describes  procedures  for 
modification  of  the  electrical  system. 

This  modification  involves  revising 
the  electrical  connections  and  wiring  in 
the  relay  boxes  and  circuit  breaker 
panels. 

EMBRAER  has  also  issued  Service 
Bulletin  120-24-0051.  Change  04,  dated 
March  8, 1995.  which  also  describes 
procedures  for  modification  of  the 
electrical  system.  This  modification 
involves  electrical  load  redistribution 
and  introduction  of  a  contector  to 
connect  a  direct  current  (DC)  bus  to  the 
emergency  bus. 

Accomplishment  of  the  actions 
specified  in  these  service  bulletins  is 
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intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DAC  classified  these  service 
bulletins  as  mandatory  and  issued 
Brazilian  airworthiness  directives  (DAE) 
93-24-01.  dated  December  31, 1993; 
94-03-OlRl,  dated  December  10, 1994, 
and  93-12-OlRl,  dated  December  12, 
1994,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil. 

FAA's  ConcliuioiM 

This  airplane  model  is  manu&ctured 
in  Brazil  and  is  type  certificated  for 
operation  in  the  United  Stetes  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicabl«  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DAC  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
Stetes. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

The  proposed  AD  also  would  require 
a  revision  to  the  FAA-approved         „ 
Airplane  Flight  Manual  (AFM)  to 
provide  operational  procedures  in  the 
event  of  loss  of  electrical  power 
following  an  engine  flameout 

Di£brenc8s  Between  the  Proposal  and 
Related  Brazilian  AD 

This  proposed  AD  differs  from  the 
parallel  Brazilian  airworthiness 
directives  in  the  following  foxu  respects: 

1.  It  would  not  require  fas  DAE  93- 
24-01  and  DAE  93-12-OlRl  require) 
that  the  electrical  emergency  switch  be 
sat  to  the  "EMERGENCY"  position  prior 
to  takeoff  for  operations  without 
auxiliary  power  units  (APU);  rather,  it 
would  require  electrical  loads  to  be 
reduced  to  below  400  amps.  The  FAA 
has  determined  that  reduction  of  loads 
to  below  400  amps  prevents  the  unsafe 
generator  overload  condition. 

2.  It  would  require  that  the  APU  be 
operational  for  all  flights  into  known  or 
forecast  icing  conditions  and  during 
takeoff  and  landing.  DAE  93-12-OlRl 
makes  no  limitetion  writh  respect  to 
such  icing  conditions.  The  FAA  has 


determined  that  the  APU  must  be 
operational  for  flights  into  known  or 
forecast  icing  conditions  to  ensure 
adequate  electrical  power  for  systems 
that  are  necessary  for  operation  in  such 
conditions. 

3.  It  would  extend  the  proposed 
compliance  time  for  accomplishment  of 
the  modifications  beyond  that  specified 
by  DAE  93-12-OlRl  and  DAE  94-03- 
OlRl.  The  FAA  has  determined  that  the 
compliance  time  specified  in  this 
proposed  AD  would  allow  the 
modifications  to  be  accomplished 
during  regularly  scheduled 
maintenance. 

4.  It  would  not  require  the  * 
accomplishment  of  PART  C  of  DAE  94- 
03-OlRl,  which  requires  revision  of 
Section  4  ("Normal  Procedures")  of  the 
AFM.  The  FAA  has  determined  that  Part 
C  has  been  incorporated  by  a  previously 
approved  change  to  the  AFM  and  need 
not  be  mandated. 

Cost  Impact 

The  FAA  estimates  that  227  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  AFM  revisions,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revisions  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$13,620,  or  $60  per  airplane. 

It  woiild  take  approximately  90  work 
hours  per  airplane  to  accomplish  the 
proposed  modifications  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,150  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  modifications  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$2,167,850,  or  $9,550  per  airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  However,  the 
FAA  has  been  advised  that  43  U.S.- 
registered  airplanes  are  in  compliance 
in  accordance  with  the  requirements  of 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  rule  on 
U.S.  operators  is  now  $11,040  for 
accomplishment  of  the  AFM  revisions, 
and  $1,757,200  for  accomplishment  of 
the  modifications. 

Segttlatary  bnpact 

The  regulations  proposed  herein 
would  not  have  sutwtantial  direct  effects 
on  the  Stetes.  on  the  relationship 
between  the  national  government  and 


the  Stetes,  or  on  the  distribution  of 
I>ower  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contecting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Uat  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citetion  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Empresa  BrasileirB  de  AraBaatka.  S.A. 

(EMBRAER):  Docket  97-NM-231-AO. 

Applicability:  Model  EMB-IZO,  EMB- 
120RT,  and  EMB-120ER  series  airplanes;  up 
to  and  including  serial  numbw  120291; 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  precediag  applicability 
provision,  regardless  of  wrhether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performanoe 
of  the  requirements  of  this  AD  is  afFscted.  the 
o«imer/operator  must  request  approval  for  an 
alternative  method  of  coatpliance  in 
accordance  with  f>aragraph  (d)  of  this  AD. 
The  request  should  iiiicli»d«  an  assessment  ef 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addrasaed  by 
this  AD;  and.  If  the  unsafiB  condition  has  not 
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b«en  eliminated,  the  request  should  include 
specific  proposed  actions  to  addiess  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  generator  overload  conditions 
that  could  result  in  loss  of  electrical  p>ower 
and  bilure  of  certain  flight  and  landing 
control  systems,  and  to  prevent  power 
interruption  to  the  attitude  heading  reference 
system  (AHRS)  that  could  result  in  the 
display  of  erroneous  beading  infbnnadon. 
accomplish  the  following: 

(a)  For  airplanes  not  equipped  with  an 
auxiliary  power  unit  (APU);  except  serial 
numbers  120004. 120006  through  120024 
inchuive,  120026  through  120030  inclusive, 
120033  through  120035  inclusive.  120037. 
and  120040;  on  which  Part  I,  D.  or  ID  of 
BMBRAER  Service  Bulletin  120-24-0006, 
Change  03.  dated  August  19. 1994,  or  Change 
04,  dated  October  3, 1995.  has  not  been 
accomplished:  Within  3  days  after  the 
effective  date  of  this  AD,  accomplish 
paragraphs  (aKD.  (a)(2),  and  (a)(3)  of  this  AD. 

(1)  Trip  (pull  open)  circuit  breakers  (CB) 
534  (auxiliary  generator  2  bus  control)  and 
CB  535  (auxiliary  generator  1  bus  control) 
located  in  the  right-hand  direct  current  (DC) 
relay  box  and  left-hand  DC  relay  box. 
respectively. 

(2}  Install  circuit  breaker  collars  to  prevent 
the  circuit  breakers  from  closing. 

(3)  Install,  near  CB  534  and  CB  535,  a 
placard  or  lag  with  the  following  wording: 
"Do  not  close  CB  534  or  CB  535." 

(b)  For  all  airplanes:  Within  30  days  after 
the  effective  date  of  this  AD,  accomplish 
paragraphs  (b)(1),  (b)(2).  and  (b)(3)  of  this  AD. 

(1)  Revise  the  Abnormal  Procedures 
section  of  the  FAA-approved  Airplanese  Gen 
Flight  Manual  (AFM)  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Section  Qt— Abnormal  Procedures: 
Engine  Failure 

One  F.ngine  Inoperative  Approach  and 
T,anding 

If  auxiliary  po«rer  unit  (APU)  ia  not 
available 
Elactiical  Load — Reduce  to  Below  400  Amps 

At  least  the  following  systems  should  be 
turned  oH:  windshield  heating,  propeller  de- 
ice,  gasper  fans,  recirculation  hns,  logotype 
lights,  and  taxi  lights. 

Caution 

Should  an  unexpected  electrical  powv 
loss  occur  during  a  reiected  takeoff  or  landing 
run.  remember 

— Emergency  brake  will  be  available 
— Below  45  knots  (KT).  turn  anti-skid  off  to 

recover  one  normal  brake  pair  (inboard  or 

outboard). 

Electrical  FaUuie 

Short  Circuit  in  the  Relay  Box  Direct  Current 
(DQBusl 

— Gen  1  off  Bus,  Bus  1  off.  Emerg  Bus  off. 

Central  Bus  off.  Batt  off  Bus  and  inverter 
.    2  INOP  lights  illuminated  on  the  electrical 

panaL 

Note:  In  some  cases,  the  Central  Bus  off 
light  may  not  illuminate. 


— ^ELEC  light  illuminated  on  the  multiple 

alarm  panel. 
—CAUTION  light  flashing. 

Caution:  Do  not  try  to  Reset  the  Electrical 
System. 

Electrical  Emergency  Switch — Emei;g 
Altitude— At  or  Below  25,000  FT 

Airplane  is  limited  to  25,000  ft  since  the 
left  engine  bleed  is  closed  due  to  loss  of  the 
electrical  power. 

The  engines  or  APU  airstart  and  electrical 
crossfieed  are  not  possible. 

The  equipment  cormected  to  the  relay  box 
DC  BUS  1,  DC  BUS  1,  radio  master  DC  buses 
IB  and  IC  are  out.  Land  as  soon  as  practical. 

Note: 

'•  For  airplanes  Pre- Mod  SB  120-24-0008. 
the  AHRS  1  and  the  equipment  connected  to 
the  radio  mastn  DC  BUS  lA  are  out  too. 

•  For  airplanes  Post-Mod  SB  120-33-0033 
or  S/N  120.273  and  on: 

— ^The  emergency  lights  will  be  automatically 
turned  on  when  the  electrical  system  isjn 
emergency  operating  mode. 
— ^The  emergency  lights  must  be  turned  off, 
in  order  to  save  the  emergency  light 
batteries. 
— The  emergency  lights  must  be  turned  on 
during  approM±  or  when  necessary." 
(2)  Revise  the  Normal  Procedures  section 
of  the  FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Section  IV— Normal  Procedures:  Be£ara 
Takeoff 

If  APU  is  available: 
APU  Generator „X»I 

Takeoff  must  be  carried  out  with  APU 
generator  connected  to  the  central  DC  bus, 
thus  providing  aiuither  source  to  avoid 
overload  should  one  engine  Qame  out 

If  APU  is  not  available: 
Electrical  Load Reduce  to  Below  400  Amps 

At  least  the  following  systems  should  be 
turned  off:  windshield  heating,  propeller  de- 
ice,  gasper  Guu,  recirculation  hns,  logotype 
lights,  and  taxi  lights. 

After  Takeoff 

If  APU  is  available: 
APU j\s  Required 

If  APU  is  not  avaUable: 
Electrical  load— RESTORE 
Windshield  heating — AS  REQUIRED 
Emergency  lights  switch — OFF,  then 
ARM 

Approech 

If  APU  is  available: 
APU  Generator ON 

Approach  and  UnHing  must  be  carried  out 
writh  APU  generator  connected  to  the  central 
DC  bus. 

Before  Landing 

If  APU  is  not  available: 
Electrical  Load Reduce  to  Below  400  Amps 

At  least  the  following  systems  should  be 
turned  off:  windshield  heating,  propeller  de- 
ice,  gasper  fans,  recirculation  bns,  logotype 
lights,  and  taxi  lights. 


Caution: 

Do  not  set  electrical  emergency  switch  to 
emergency  position  during  approach  or 
landing." 

(3)  Revise  the  Limitations  section  (Section 
U)  of  the  FAA-approved  AFM  to  include  the 
following.  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Both  starter/generators  must  operate 
normally  prior  to  flight  The  APU  generator 
mtist  operate  normally  prior  to  flight  in 
known  or  forecast  icing  conditioiu.  [Note: 
This  supersedes  any  relief  provided  by  the 
Master  Minimum  Equipment  List  (MMEL).]" 

(c)  Within  12  months  after  the  effective 
date  of  this  AD,  accomplish  paragraph  (c)(1) 
and  (c)(2)  of  this  AD,  as  applicable. 

(1)  For  all  airplanes  except  serial  nimibers 
120004, 120006  through  120024  inclusive, 
120026  through  120030  inclusive,  120033 
through  120035  inclusive.  120037,  and 
120040;  on  which  Part  I.  II.  or  ID  of 
EMBRAER  Service  Bulletin  120-24-0008, 
Change  03,  dated  August  19. 1994,  or  Chuige 
04,  dated  October  3, 1995;  has  not  been 
accomplished:  Modify  the  electrical  system 
in  accordance  with  Part  IV  of  EMBRAER 
Service  Bulletin  120-24-0008,  Change  04, 
dated  October  3. 1995.  After  this 
modification  is  accomplished,  the 
modification  required  by  paragraph  (a)  of  this 
AD  may  be  removed  and  the  affected  circuit 
breakera  reactivated. 

(2)  For  all  airplanes:  Modify  the  electrical 
system  in  accordance  with  EMBRAER 
Service  Bulletin  120-24-0051,  Change  04. 
dated  March  8, 1995.  After  this  modification 
is  accomplished,  the  AFM  revisions  required 
by  paragraph  (b)  of  this  AD  may  be  removed 
from  the  AFM. 

(d)  An  alternative  method  of  compliaiice  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
usa4  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (ACO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  AtlanU  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  AUanta  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directives  93-24— 
01.  dated  December  31,  1993;  94-03-OlRl. 
dated  December  10, 1994;  and  93-12-OlRl, 
dated  December  12, 1994. 

Issued  in  Renton,  Washington,  on 
November  20.  1997. 

Stewart  R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-31156  Filed  11-26-97;  8:45  am] 
MLLMQ  COOK  4eie-1»-U 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodm  No.  97-NM-274^A0) 

RIN2120-AA64 

Airworthinaas  DIractivas;  Folckar 
Modal  F.28  Marie  0070  and  FJ2B  Mark 
0100  Sarfaa  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.28  Mark  0070  and  F.28 
Mark  0100  series  airplanes.  This 
proposal  would  require  modification  of 
the  wing  leading  edge  torsion  box.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  prof>osed  AD  are 
intended  to  prevent  a  possible  ignition 
hazard  due  to  accumulation  of  water 
and  fuel  between  the  front  spar  and 
auxiliary  spar,  which  could  result  in 
increased  risk  of  an  in-flight  fire. 
DATES:  Comments  must  be  received  by 
December  29, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
274-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holiday. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Service  B.V..  Technical  Support 
Department.  P.O.  Box  75047. 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMBITARY  INFORMATION: 

CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-eddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-274-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-274-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Oiacussion 

The  Rijksluchtvaartdienst  (RLD). 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  tiiat 
an  trnsafs  condition  may  exist  on  all 
Fokker  Model  F.28  Mark  0070  and  F.28 
Mark  0100  series  airplanes.  The  RLD 
advises  that  it  has  received  a  report 
indicating  that  water  and  fuel  can 
accumulate  in  the  area  between  the 
front  spar  and  auxiliary  spar  (wing 
leading  edge  torsion  box).  Other 
electrical  equipment  instelled  in  this 
area  can  provide  an  ignition  sourt:e. 
This  condition,  if  not  corrected,  coidd 
result  in  increased  risk  of  an  in-flight 
fire. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Fokker 
Service  Bulletin  SBFlOO-57-034.  dated 
December  20, 1996,  which  describes 
procedures  for  modification  of  the  wing 
leading  edge  torsion  box.  The 
modification  involves  mAking  a  drain 
provision  in  the  torsion  box  of  the  wing 
leading  edge.  Accomplishment  of  the 


actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  No.  1996- 
153  (A),  dated  December  31, 1996,  in 
order  to  assure  the  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netheriands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Expianation  of  Requiranenta  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  actions  specified  in 
the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  1 29  airplanes 
of  U.S.  registry  would  be  aSected  by  this 
proposed  AD,  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  ii 
$60  per  \^ork  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$30,960,  or  $240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Inqyact 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  eSiacts 
on  the  States  .^  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
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proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Riiles  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safaty.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfaortty:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amenctod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokkar  Aircraft  B.V.:  Docket  97-NM-274- 
AD. 

Applicability:  Model  F.28  Mark  0070  and 
Model  F.28  Mark  0100  leries  airplanes,  all 
serial  numbers,  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  sub)ect  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aRiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  mdicated,  unless 
accomplished  previously. 

To  prevent  a  possible  ignition  hazard  due 
to  accumulation  of  water  and  fuel  between 


the  front  spar  and  auxiliary  spar,  which 
could  result  in  increased  risk  of  an  in-fiight 
fire,  accomplish  the  following: 

(a)  Within  12  months  after  the  efiiective 
date  of  this  AD,  modify  the  wing  leading 
edge  torsion  box,  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-57-034,  dated 
December  20,  1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Mots  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  No. 
1996-153  (A),  dated  December  31,  1996. 

Issued  in  Ronton,  Wasliington,  on 
November  20,  1997. 
Stewart  R.  MiUar, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31160  Filed  11-26-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  97-MM-240-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUftMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0070 
and  Mark  0100  series  airplanes.  This 
proposal  would  require  a  one-time 
visual  inspection  to  detect  heat  damage 
of  the  fiiselage  skin  and  stubwing 
structure.  This  proposal  also  would 
require  either  repetitive  leak  tests  of  the 
seals  of  the  bleed  air  system,  or  repair 
of  any  heat-damaged  structure,  as 


necessary;  and  replacement  of  comijoint 
seals  with  new  improved  seals.  This 
proposal  is  prompted  by  the  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
s{>ecified  by  the  proposed  AD  are 
intended  to  prevent  the  leakage  of  hot 
air  from  the  comijoint  seals  of  the  low- 
and  high-pressure  check  valves  located 
in  the  stubwings,  which  could  result  in 
heat  damage  to  the  fuselage  skin  and 
stubwing  structure,  and  consequent 
reduced  structtual  integrity  of  the 
airplane. 

DATES:  Comments  must  be  received  by 
December  29, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
249-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Services  B.V.,  Technical  Support 
Department,  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
9805&-4056:  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPI.EMENTARY  INFORMATION: 

Commsnts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
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summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wiU  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-249-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  uf  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-249-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Diacuasion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
Fokker  Model  F28  Mark  0070  and  Mark 
0100  series  airplanes.  The  RLD  advises 
that  several  operators  of  Fokker  Model 
F28  Mark  0100  series  airplanes  have 
reported  bleed  air  leakage  at  comijoint 
srals  at  the  7th  stage  low-pressure  and 
12th  stage  high-pressure  check  valves, 
which  are  located  in  the  stubwings 
(engine  pylons).  On  a  few  airplanes, 
leakage  of  hot  air  fiom  these  joints  has 
resulted  in  heat  damage  to  the  fuselage 
skin  and  stubwing  structiue,  which 
required  internal  and  external  repairs  to 
ensure  structural  integrity.  Such  heat 
damage,  if  not  corrected,  could  result  in 
reduced  structural  integrity  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-53-084,  dated  July  6. 1996, 
which  describes  the  following 
prtxredures: 

•  An  inspection  of  aircraft 
maintenance  records  to  determine 
whether  maintenance  was  accomplished 
on  certain  components  for  the  bleisd  air 
system. 

•  A  one-time  visual  inspection  to 
detect  heat  damage  of  the  fuselage  skin 
and  stubwing  structure. 

•  Repetitive  leak  tests  of  the  seals  of 
the  bleed  air  system,  or  repair  of  any 
heat-damaged  structure,  as  necessary. 

•  Replacement  of  corrujoint  seals 
with  new  improved  seals. 

Fokker  has  also  issued  Service 
Bulletin  SBFl 00-36-026.  Revision  1. 
dated  )iUy  6. 1996,  which  describes 
procedures  for  the  replacement  of 
certain  corrujoint  seals  at  the  7th  stage 


low-pressure  and  12th  stage  high- 
pressure  check  valves  of  the  left-  and 
right-hand  bleed  air  systems  with  new 
improved  seals. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  RLD 
clas.sified  these  service  bulletins  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  1995-076/ 
2  (A),  dated  August  30, 1996,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
§  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  injformed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Diffsrences  Between  Propoaed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  unlike  the 
pro^dtires  described  in  Fokker  Service 
Btilletin  SBFlOO-53-084,  this  proposed 
AD  does  not  require  an  inspection  of  the 
maintenance  records  to  determine 
whether  maintenance  was  accomplished 
on  certain  components  (check  valves 
and  comijoint  seals)  of  the  bleed  air 
system.  The  FAA  has  determined  that 
such  a  reconb  inspection  is 
luinecessary;  instead,  this  AD  specifies 
applicability  to  those  airplanes 
equipped  with  any  corrujoint  seal 
having  P/N  BE20061  (Rolls-Royce  P/N 
3405891). 

Cost  Impact 

The  FAA  estimates  that  131  Fokker 
Model  F28  Mark  0070  and  MariL  0100 
series  airplanes  of  U.S.  registry  would 
be  afi'ected  by  this  proposed  AD. 


The  FAA  estimates  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
S60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  action  on 
U.S.  operators  is  estimated  to  be 
$23,580.  or  $180  per  airplane. 

The  FAA  estimates  that  it  would  take 
approximately  7  work  hours  per 
airplane  to  replace  the  corrujoint  seals, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $80  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
action  on  U.S.  operators  is  estimated  to 
be  $65,500,  or  $500  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedtires  (44 
FR  11034,  Feimxary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Propueed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothortty:  49  U.S.C  106(g).  40113, 44701. 

138.13    [Afiwndwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokkar  Docket  97-NM-249-AO. 

Applicability:  Model  F28  Mark  0070  and 
Mark  0100  series  airplanes;  as  listed  in 
Fokker  Service  Bulletin  SBFl  00-53-084, 
dated  July  6,  1996:  if  equipped  with  any 
corrujoint  seal  having  part  number  (P/N) 
BE20061  (Rolla-Royce  P/N  3405891); 
certificated  in  any  categoty. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  nibject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwiae 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affiected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  efiect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
-  actions  to  address  it 

Compliance:  Required  as  indicated,  nnlein 
accomplished  previously. 

To  prevent  the  leakage  of  hot  air  from  the 
coiTU)oint  seels  of  low-and  high-pressure 
check  valves  located  in  the  stubwings,  which 
could  result  in  heat  damage  to  the  fuselage 
skin  and  stubwing  structure  and  consequent 
reduced  structiual  integrity,  accomplish  the 
following: 

(a)  Within  3,000  flight  hours  or  12  months 
after  the  effective  date  of  this  AD,  whichever 
occius  first,  perform  a  one-time  visual 
inspection  of  the  fuselage  skin  in  the  left-and 
right-hand  stubMongs  to  detect  beat  damage; 
in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-084.  dated  July 
6.1996. 

(b)  If  no  heat  damage  is  found  during  the 
insfjection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  pwrform  a  leak  test 
of  each  comijoLnt  seal  at  the  7th  stage  low- 
pressure  and  12th  stage  high- pressure  check 
valves  of  the  left-and  right-hand  bleed  air 
systems,  in  accordance  with  Part  3  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBF100-53-0S4.  dated  July 
6.1996. 

(1)  If  any  leakage  is  found  at  a  seal,  prior 
to  further  flight,  replace  tiiat  seal  with  a  new 
improved  seal  having  part  number  EU15969, 
in  accordance  with  the  Accomplishment 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-36-026.  Revision  1.  dated  July  6. 
1996. 

(2)  If  no  leakage  is  found  at  a  seal.  parflDrm 
an  additional  teak  test  of  that  seal  within  250 
flight  hours  after  the  initial  test 


(i)  If  no  leakage  is  found  during  the 
additional  test  of  the  seal,  within  3,000  flight 
hours  after  the  additional  test,  replace  the 
seal  with  an  improved  seal  having  P/N 
EU15969.  in  accordance  with  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-36-026.  Revision  1. 
dated  July  6. 1996. 

(ii)  If  any  leakage  is  found  durii>g  the 
additional  test  of  the  seal,  prior  to  further 
flight,  accomplish  paragraphs  (b)(2)(ii)(A) 
and  (b)(2)(ii)(B)  of  this  AD. 

(A)  Replace  the  seal  with  a  new  improved 
seal  having  P/N  £1115969.  in  accordance  with 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-36-026.  Revision  1, 
dated  July  6.  1996. 

(B)  Inspect  the  fuselage  skin  in  the 
applicable  lefi-or  right-hand  stubwing  to 
detect  heat  damage,  in  accordance  %vith  Part 
2  of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  SBFlOO-53-084. 
dated  July  6. 1996. 

(c)  If  any  heat  damage  is  found  during  the 
inspection  required  by  paragraph  (a)  or 
paragraph  (b)(2)(ii)(B)  of  this  AD,  prior  to 
further  flight,  perform  a  detailed  inspiection 
of  the  fuselage  skin  and  stubwing  structure 
to  detect  the  extent  of  heat  damage,  in 
accordance  with  Parts  4  and  5  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFl 00-53-084,  dated  July 
6. 1996;  and  accomplish  paragraphs  (c)(1) 
and  (c)(2)  of  this  AD. 

(1)  Repair  the  affiscted  structure,  in 
accordance  with  Part  6  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-53-084,  dated  July 
6. 1996.  And 

(2)  Replace  all  corrujoint  seals  having  P/N 
BE20061  (Rolls-Royce  P/N  3405891)  at  the 
7th  stage  low-pressure  and  12th  stage  high- 
pressure  check  valves  of  the  left-and  right- 
hand  bleed  air  systems  with  new  improved 
corrujoint  seals  having  P/N  EU15969,  in 
accordance  with  the  Accomplisiunent 
Instructions  of  Fokker  Service  Bulletin 
SBFlOO-36-026,  Revision  1.  dated  July  6,     ^ 
1996. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  corrujoint  seal  having 
P/N  BE20061  (Rolls-Royce  P/N  3405891)  on 
any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  satiety  may  be 
used  If  approved  by  the  Manager. 
International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch. 
ANM-118. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  1995- 
076/2  (A),  dated  August  30. 1996. 

Issued  in  Renton,  Washington,  on 
November  20. 1997. 

Stewart  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31159  Filed  11-26-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  87-NM-264-A01 

RIN2120^AA64 

Airworthinass  Directives;  Fokker 
IModei  F28  Mark  0070  and  Mark  0100 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

StiMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F28  Mark  0070  and  Mark 
0100  series  airplanes.  This  proposal 
would  require  a  one-time  visual 
inspection  to  detect  cracking  of  the 
brake  torque  tube  lever,  and  corrective 
action,  if  necessary.  This  proposal  is 
prompted  by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AO  are  intended  to  prevent  failure  of  the 
brake  torque  tube  lever,  which  could 
result  in  a  disconnection  between  the 
brake  pedal  and  brake  system,  and 
consequent  reduced  directional 
controllability  of  the  airplane  during 
landing. 

DATES:  Ck)mments  must  be  received  by 
December  29, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
264-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Fokker  Service  B.V.,  Technical  Support 
Department,  P.O.  Box  75047, 1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
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FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

8UPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  E>ocket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  Closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-264-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-264-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Fokker  Model  F28  Mark  0070  and  Mark 
0100  series  airplanes.  The  RLD  advises 
that  it  has  received  a  report  of  the 
failure  of  a  brake  torque  tube  lever, 
which  occurred  while  the  operator  of  a 
Fokker  Model  F28  Mark  0100  series 
airplane  was  attempting  to  set  the 


paridng  brake.  Subsequent  inspection 
during  routine  maintenance  on  two 
other  airplanes  in  the  fleet  revealed 
small  cracks  in  the  same  lever.  Such 
cracking,  if  not  corrected,  could  result 
in  failure  of  the  captain's  left-hand 
brake  torque  tube  lever,  which  could 
result  in  a  disconnection  between  the 
captfin's  left-hand  brake  pedal  and  left- 
hand  brake  system,  and  consequent 
reduced  directional  controllability  of 
the  airplane  during  landing. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
SBFlOO-32-108,  dated  February  7, 
1997,  which  describes  procedures  for  a 
one-time  visual  inspection  using  a 
mirror  or  borescope  to  detect  cracking  of 
the  captain's  left-hand  brake  torque  tube 
lever.  The  service  bulletin  also  describes 
procedures  for  replacement  of  any 
cracked  lever  with  a  new  or  serviceable 
lever,  or,  as  an  alternative,  replacement 
of  the  entire  brake  torque  tube  assembly 
with  a  new  or  serviceable  assembly.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  1997-025  (A), 
dated  February  28,  1997,  ir.  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  the  Netherlands  and  , 
are  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  etirworthiness 
agreement.  Pxu^uant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirmnents  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 


Cost  Impact 

The  FAA  estimates  that  131  Fokker 
Model  F28  Mark  0070  and  Mark  0100 
series  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the 
inspection  proposed  by  this  AD,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  inspection 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $23,580,  or  $180  per  airplane. 

"Hie  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g).  40113,  44701. 

§30.13    [Amanded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokkar  Docket  97-NM-264-AO. 

Applicability:  All  Model  F28  Mark  0070 
and  Mark  0100  series  airplanes,  certificated 
in  any  category. 

Not*  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardleas  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
Tike  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafis  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Tu  prevent  failure  of  the  captain's  left-hand 
brake  torque  tube  lever,  which  could  result 
in  a  disconnection  between  the  captain's  left- 
hand  brake  pedal  and  left-hand  braice  system, 
and  consequent  reduced  directional 
controllability  of  the  airplane  during  landing, 
accomplish  the  folloMring: 

(a)  Perform  a  one-time  visual  inspection 
using  a  mirror  or  borescope  to  detect  cracking 
of  the  brake  torque  tube  lever  having  part 
number  (P/N)  D75669-001,  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-32- 
108.  dated  February  7.  1997.  at  the  time 
specified  in  paragraph  (a)(1)  or  {a)(2).  as 
applicable,  of  this  AD.  If  any  crack  is 
detected,  prior  to  further  flight,  replace  either 
the  lever  or  the  entire  assembly  with  a  new 
or  serviceable  component,  in  accordance 
with  the  Accomplishment  histructions  of  the 
service  bulletin. 

(1)  For  airplanes  that  have  accumulated 
15,000  or  more  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  within  30 
days  after  the  effective  date  of  this  AD. 

(2)  For  airplanes  that  have  accumulated 
fewer  than  15,000  total  flight  cycles  as  of  the 
eSisctive  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  10,000  total  flight  cycles,  or 
within  2  months  after  the  effactive  date  of 
this  AD,  whichever  occurs  later. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
■enid  it  to  the  Manager,  International  Branch, 
ANM-116. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  AviaUon  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  1997-025 
(A),  dated  February  28. 1997. 

Isaued  in  Ronton,  Washington,  on 
November  20. 1997. 
Stewart  R.  Miller, 

Acting  \kinager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certificatioa  Service. 
[FR  Doc.  97-31161  Filed  11-26-97;  8:45  am] 
■axMQ  cooc  4eia-i3-u 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  97-NM-188-VU)] 

RIN2120-AA64 

AirworthinMS  DiractivM;  Alrtnis  Model 
A300.  A310.  and  A300-600  Series 
Alrpiar>es 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  documem  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to  all 
Airbus  Model  A300.  A310.  and  A300- 
600  series  airplanes.  For  certain 
airplanes,  this  proposal  would  require 
replacing  the  bearings  of  the  throttle 
control  levers  with  new  sealed  bearings. 
For  certain  other  airplanes,  this 
proposal  would  require  replacing  the 
throttle  control  assemblies  with  new 
assemblies.  This  proposal  is  prompted 
by  the  issuance  of  mandatory 
continuing  airworthiness  information  by 
a  foreign  civil  airworthiness  authority. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  asymmetric 
engine  thrust  on  the  airplane  when  the 
autothrottle  is  engaged,  which  could 
result  in  roll  and  yaw  disturbances,  and 
consequent  reduced  controllability  of 
the  airplane. 

DATES:  Ck)mments  must  be  received  by 
December  29,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 


18S-AD.  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.ih.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton.  Washington. 

FOR  FURTHER  MFORMATKM  CONTACT: 
International  Branch.  ANM-1 16,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton.  Washington 
98055-4556.  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docicet  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tixis  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  aire  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-188-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMa 

Any  person  may  obtain  a  copy  of  this 
NFRM  by  submittlhg  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-188-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 
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Discuaaion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A300,  A310,  and  A300-600  series 
airplanes.  The  DGAC  advises  that  it 
received  reports  indicating  that  the 
throttle  control  levers  were  difficiilt  to 
move.  This  excessive  friction  or  seizure 
of  throttle  control  levers  has  been 
attributed  to  lack  of  lubrication  and  dust 
contamination  of  the  bearings.  In  the 
case  of  airplanes  equipped  with  full 
authority  digital  engine  control 
(FADEC),  this  condition  can  also  be 
attributed  to  excessive  roller  wear. 
These  conditions  could  lead  to 
asynmietric  throttle  movements  and 
engine  thrust  when  the  autothrottle  is 
engaged.  Such  asynmietric  movements, 
if  not  corrected,  could  result  in  roll  and 
yaw  disturbances,  and  consequent 
reduced  controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-76-0018,  dated  October  12, 1995, 
as  revised  by  Change  Notice  O.A.,  dated 
February  18, 1997  (for  Model  A300 
series  airplanes);  and  Service  Bulletin 
A30O-76-6010.  dated  October  12, 1995, 
as  revised  by  Change  Notice  O.A.,  dated 
February  18, 1997  (for  Model  A30O-«00 
series  airplanes);  and  Service  Bulletin 
A310-76-2013,  dated  October  12, 1995, 
as  revised  by  Change  Notice  O.A.,  dated 
February  18, 1997  (for  Model  A310 
series  airplanes).  These  service  bulletins 
describe  procedures  for  replacement  of 
the  four  bearings  located  on  both 
throttle  control  levers  with  new  sealed 
bearings.  Replacement  of  these  bearings 
will  ensure  a  smooth  and  consistent 
operation  of  both  throttles, 

-  Airbus  also  has  issued  Service 
Bulletin  A310-76-2014,  Revision  2, 
dated  January  6, 1997  (for  Model  A310 
series  airplanes);  and  Service  Bulletin 
A300-7&-6011,  Revision  2,  dated 
January  6, 1997  (for  Model  A30a-600 
series  airplanes).  These  service  bulletins 
describe  procedures  for  replacement  of 
two  throttle  control  asaerablies 
equipped  with  rollers  with  new  throttle 
control  assemblies  equipped  with 
bearings.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

The  DGAC  classified  these  service 
bulletins  as  mandatory  and  issued 
French  airworthiness  directive  (C/N) 
96-270-209  (B),  dated  November  20, 
1996,  in  order  to  assure  the  continued 


airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufectured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Reqairaments  of 
PropoeedRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  reqiure 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously. 

Coat  Impact 

The  FAA  estimates  that  66  airplanes 
of  U.S.  registry  would  be  affected  by  thu 
proposed  AD. 

Tne  FAA  estimates  that  the  proposed 
replacement  of  the  bearings  would  be 
required  to  be  accomplished  on  57 
airplanes.  It  would  take  approximately 
24  work  hours  per  airplane  to 
accomplish  that  a(5tion,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  replacement  of  the 
bearings  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $82,080,  or 
$1,440  per  airplane. 

The  FAA  estimates  that  the  proposed 
replacement  of  the  throttie  support 
assemblies  would  be  required  to  be 
accomplished  on  9  airplanes.  It  would 
take  approximately  28  work  hours  per 
airplane  to  accomplish  that  action,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,138  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replacement  of  the  throttle 
support  assonblies  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$25,362,  or  $2,818  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rtiles  Docket  No. 
97-NM-188-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Tiie  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  {Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follotvs: 

AvtlMrttjr:  49  U.S.C  106(g),  40113. 44701. 


fat.19    V 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


Alitas  lainahrii-  Docket  97-NM-188-AD. 

Applicability:  All  Model  A300,  A310,  and 
A300-600  series  airplanes,  certificated  in  any 


Nats  1:  This  AD  applisa  to  each  airplane  ' 
identified  in  the  preceding 
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applicability  provision,  regardless  of  whether 
it  has  been  otherwise  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  rep>aired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
MMSsment  of  the  efiiect  of  the  modification, 
■haration,  or  repair  on  the  unsafe  condition 
addimud  by  this  AD:  and.  if  the  unsafe 
condition  has  not  been  eliminated,  the 
reqxiest  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  asymmetric  engine  thrust  on 
the  airplane  when  the  autothrottle  is 
engaged,  which  could  result  in  roll  and  yaw 
disturbances,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  18  months  or  3,500  flight  hours 
after  the  elective  date  of  this  AD.  whichever 
occurs  first,  accomplish  paragraph  (a)(1)  or 
(aK2)  of  this  AD,  as  applicable. 

(1)  For  Model  A300,  A300-600,  and  A310 
series  airplanes:  Replace  the  fburbearings 
located  on  both  throttle  cont^l  levers  with 
new  sealed  bearings,  in  accordance  with 
Airbus  Service  Bulletin  A30O-76-OO18, 
dated  October  12, 1995,  as  revised  by  Airbus 
Service  Bulletin  Change  Notice  O.A.,  dated 
February  18. 1997  (for  Model  A300  series 
airplanes):  Airbus  Service  Bulletin  A30O-76- 
6010.  dated  October  12, 1995.  as  revised  by 
Airbus  Service  Bulletin  Change  Notice  O.A, 
dated  February  18,  1997  (for  Model  A300- 
600  series  airplanes);  or  Airbus  Service 
Bulletin  A310-76-2013,  dated  October  12, 
1995,  as  revised  by  Aiibus  Servica  Bulletin 
Change  Notice  O.A..  dated  February  18. 1997; 
as  applicable. 

(2)  For  Model  A3 10  and  A300-600  series 
airplanes  equipped  with  full  authority  digital 
engine  control  (FADEC):  Replace  the  two 
throttle  support  assemblies  equipped  with 
rollers  with  new  throttle  support  assemblies 
equipped  with  bearings,  in  accordance  with 
Airbus  Service  Bulletin  A310-76-2014, 
Revision  2,  dated  January  6,  1997  (for  Model 
A3 10  series  airplanes):  or  Airbus  Service 
Bulletin  A300-76-6011,  Revision  2,  dated 
January  6, 1997  (for  Model  A300-«00  seriea 
airplanes);  as  applicable. 

hkite  2:  Replacements  accomplished  prior 
to  the  elective  date  of  this  AD  in  accordance 
with  Airbus  Service  Bulletin  A310-76-2014, 
Reviaion  1,  dated  March  25. 1996;  or  Airbus 
Service  Bulletin  A300-76-6011,  Revision  1, 
datod  March  25. 1996:  are  considered 
•ooeptable  for  compliance  with  the 
applicable  action  specified  in  paragraph 
(a)(2)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  ao  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  l*rincipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  thia  AD  is  addressed 
in  French  airworthiness  directive  96-270- 
209  (B),  dated  November  20, 1996. 

Issued  in  Renton,  Washington,  on 
November  20. 1997. 

Stewart  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-31158  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

RIN  1S06-AA12 

Financial  Crimes  Enforcement 
Network;  Banft  Secrecy  Act 
RegMlations;  Exemptions  From  ttie 
Requirement  to  Report  Transactions  in 
Cunency— Phase  II;  Extension  of 
Comment  Period;  Request  for 
Comments 

AGENCY:  Financial  Crimes  Enforcement 
Network.  Treasury. 

ACnON:  Proposed  regulations;  extension 
of  comment  period;  request  for 
additional  comments. 

SUMMARY:  The  Financial  Crimes 

Enforcement  Network  ("FinCEN")  is 
extending  the  comment  period  for  the 
proposed  Bank  Secrecy  Act  regulations 
relating  to  exemptions  from  the 
requirement  to  report  transactions  in 
currency,  published  on  September  8, 
1997.  FinCEN  is  also  soliciting 
comments  regarding  additional 
alternatives  to  the  proposed  requirement 
to  estimate,  and  to  file  annual  reports  of. 
the  aggregate  currency  deposits  and 
withdrawals  of  certain  customers,  and 
regarding  certain  othiar  matters. 


DATES:  Written  conunents  on  all  aspects 
of  the  proposed  rule  are  welcome  and 
must  be  received  on  or  before  January 
16. 1998. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Office  of  Legal  Coimsel. 
Financial  Crimes  Enforcement  Network. 
Department  of  the  Treasury,  2070  Chain 
Bridge  Road,  Vienna,  VA  22182, 
Attention:  NPRM— CTR  Exemptions, 
Phase  Q.  Comments  may  also  be 
submitted  by  electronic  mail  to  the 
following  Internet  address: 
"regcomments@fincen.treas.gov"  with 
the  caption  in  the  body  of  the  text, 
"Attention:  NPRM— CTR  Exemptions. 
Phase  n."  For  additional  instructions  on 
the  submission  of  comments,  see 
Supplementary  Information  imder  the 
heading  "Submission  of  Comments"  in 
the  notice  of  proposed  rulemaking  on 
this  topic. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Djinis,  Associate  Director  (703) 
905-3819,  and  Charles  Klingman. 
Financial  Institutions  Policy  Specialist. 
Office  of  Pn>gram  Development  FinCEN, 
(703)  905-3602;  Stephen  R.  Kroll,  Legal 
Counsel  (703)  905-3534,  Cynthia  L. 
Clark,  Acting  Senior  Counsel  for 
Regulatory  AfEairs,  (703)  905-3758,  and 
Albert  R.  Zarate,  Attorney- Advisor, 
Office  of  Legal  Coimsel,  FinCEN,  (703) 
905-3807. 

SUPPLEMENTARY  INFORMATION:  On 
September  8,  1997,  FinCEN  issued 
proposed  regulations  (62  FR  47156)  to 
reform  and  simplify  the  process  by 
which  banks  may  exempt  transactions 
of  retail  and  other  businesses  from  the 
requirement  to  report  transactions  in 
currency  in  excess  of  $10,000.  As  part 
of  the  simplified  exemption  system,  the 
proposed  regulations  introduced  two 
new  classes  of  exempt  persons:  "non- 
listed  businesses"  and  "payroll 
customers."  To  prevent  abuse  of  the 
new  system,  however,  the  proposed 
regulations  would  require  a  bank 
initially  to  estimate  and  then  to  report 
annually  the  aggregate  currency 
deposits  and  withihrawals  of  any  non- 
listed  business  or  payroll  customer  that 
the  bank  exempted.  In  the  proposal, 
FinCEN  solicited  comments  on  a 
number  of  matters,  including  alternative 
ways  to  coimter  potential  abuse  of  the 
proposed  system. 

FinCEN  announced  (62  FR  58909. 
October  31, 1997)  that  it  would  hold  an 
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open  working  meeting  on  November  7, 
1997,  in  Washington,  D.C.  to  discuss  the 
proposed  regulations.  At  the  meeting  a 
number  of  commenters  expressed  their 
views  and  concerns  concerning  a 
niunber  of  matters,  including  most 
importantly  the  requirement  in  the 
proposed  rule  that  banks  estimate  when 
granting  an  exemption,  and  file  annual 
reports  of,  aggregate  currency  deposits 
and  withdrawals  by  non-listed 
businesses  and  payroll  customers.  The 
decision  to  extend  the  comment  period, 
and  the  request  for  additional  comments 
contained  in  this  document,  result  bom 
that  meeting. 

Annual  Reportmg  of  Aggregate 
Currency  Transactions 

In  light  of  the  comments  made  at  the 
meeting,  FinCEN  does  not  believe  that 
additional  comments  concerning  the 
proposed  estimation  and  aggregate 
currency  reporting  provision  are 
necessary  to  complete  the 
administrative  record.  Thus  persons 
who  attended  the  meeting,  and  other 
commenters,  need  not,  if  they  do  not 
wish  to,  file  written  comments  regarding 
these  provisions. 

The  comments  made  at  the  open 
meeting  did  indicate,  however,  that  it  is 
important  that  alternatives  to  annual 
aggregate  currency  reporting  be  brought 
forward  by  interested  parties.  The 
preamble  to  the  proposed  rule 
specifically  sou^t  comment  on  several 
such  possible  alternatives.  FinCEN  is 
considering  an  additional  alternative 
about  which  it  would  like  to  receive 
specific  comments. 

The  proposed  alternative  has  two 
elements. 

1.  The  initial  designation  of  a  non- 
listed  business  or  payroll  customer  as  an 
"exempt  person"  tmder  the  rule  would 
include  a  specific  statement  by  the  bank 
of  the  manner  in  which  it  applies  its 
"know-your-customer"  standards  to  the 
tracking  of  currency  deposits  of 
commercial  businesses.  (The  necessary 
statements  could  be  made  once  for  all 
exempt  persons  designated  by  a  bank,  as 
reflective  of  general  bank  policies.) 

2.  The  annual  renewal  of  the  status  of 
a  non-listed  or  payroll  ctistomer  as  an 
exempt  person  would  include  a 
certification  by  the  bank.  The  bank 
would  certify  that  during  the  preceding 
year  there  was  no  transaction  involving 
any  accoimts  of  the  person  at  the  bank 
that  woidd  have  required  the  bank  to 
file  a  suspicious  transaction  report  with 
respect  to  that  person  under  31  CFR 
103.21  (that  is.  no  transaction  had 
occurred  with  respect  to  the  accotuit 
that  the  bank  knew,  suspected,  or  had 


reason  to  suspect  was  described  in  31 
CFR  103.21(a)(2)(i),  (ii),  or  (iii).' 

FinCEN  specifically  invites  comment 
on  this  alternative  and  on  ways  to  allow 
such  an  alternative  to  operate  with  clear 
lines  and  without  uncertainty  or 
lumecessary  burdens.  It  also  again 
invites  suggestion  of  any  other 
alternatives  to  the  proposed  requirement 
that  a  bank  initially  estimate  and 
subsequenUy  report  annually  the 
aggregate  currency  deposits  and 
withdrawals  of  a  non-listed  business  or 
payroll  customer  that  the  bank  wishes  to 
exempt. 

Unifonn  Treatment  of  Accounts  of 
Exenqrt  Persons 

FinCEN  uinderstands  from  comments 
at  the  November  7  meeting  that  banks 
are  concerned  about  the  use  of  the 
words  "shall"  in  proposed  31  CFR 
103.22(d)(5)(v)  and  "may"  in  proposed 
31  CFR  103.22(d){5)(vi).  As  stated  in  the 
notice  of  proposed  rulemaking,  the 
intent  of  the  proposed  rule  is  to  reform 
and  simplify  the  process  by  which 
banks  may  exempt  transactions  from  the 
reporting  requirements.  FinCEN 
believes  that  relief  would  be  better 
provided  by  making  both  provisions 
optional  rather  than  mandatory,  so  that 
institutions  may,  but  need  not,  treat  all 
accoimts  of  a  person  at  a  single 
institution  as  exempt.  FinC^  would 
appreciate  comments  on  whether  such  a 
change  would  improve  the  operation  of 
the  proposed  rule. 

rnnimiiigHt^ 

Other  comments  at  the  November  7 
meeting  indicated  that  banks  were  not 
exempting  certain  publicly  traded 
businesses,  such  as  grocery  stores, 
imder  the  first  phase  of  exemptive  relief, 
31  CFR  103.22(h),  because  of  the 
uncertainty  about  the  treatment  of 
currency  deposits  that  commingle 
receipts  from  the  sale  of  groceries  with 
receipts  from  the  sale  of  money  services 
products  such  as  money  orders  or 
money  transmissions.  FinCEN 
specifically  solicited  comments  on  this 
matter  in  the  proposed  rule,  as  it  relates 
not  only  to  the  treatment  of  non-listed 
companies  but  also  listed  companies. 

The  extent  to  which  segregation  of 
funds  is  required  in  circumstances  such 
as  these  is  still  under  consideration,  and 
FinCEN  repeats  here  the  request,  made 
in  the  notice  of  proposed  rulemaking, 
for  comments  on  that  issue.  Any  rule 
requiring  a  grocery  store  or  similar 


■  Under  the  propcwed  rule,  non-listed  busineMas 
■le  buiineases,  otherwise  eligible  for  exemption, 
whose  stock  is  not  listed  on  the  nation's  n>a)or 
securities  exchanges.  Payroll  customers  are 
businesses,  otherwise  eligible  for  exemption,  that 
raquire  cash  withdrawals  for  payroll  purposes. 


entity  that  qualifies  as  a  listed  entify 
under  31  CFR  103.22(h)(2)(iii),  (iv).  or 
(v)  to  segregate  money  from  the  sale  of 
money  services  products  in  order  to 
secure  treatment  as  an  "exempt  person" 
for  any  deposit,  will  not  become 
effective  until  the  effective  date  of  the 
proposed  regulations,  when  issued  in 
final  form. 

Dated:  November  24, 1997. 
Stsphan  R.  Kroll, 

Federa]  Register  Liaison  Officer,  Financial 
Crimes  Enforcement  NetwoHc. 
[FR  Doc.  97-31299  Filed  ll-2ft^7:  8:45  unl 
eiujNO  CODE  saio-os-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
[OPPTS-42187IC;  FRI.-6750-4] 
RiN2070-AC7e 

Proposed  Test  Rule  for  Hazardous  Air 
Pollutants;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  EPA  is  extending  the  public 
comment  period  from  December  1, 1997 
to  January  9, 1998,  on  the  proposed  rule 
published  in  the  Federal  Register  of 
June  26. 1996  (61  FR  33178)(FRL-4869- 
1)  requiring  the  testing  of  21  hazardous 
air  pollutants  (HAPs)  for  certain  health 
effects.  This  extension  is  needed  to 
allow  the  Agency  more  time  to  mrmnrf 
the  HAPs  test  rule  proposal. 
DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  EPA 
on  or  before  January  9, 1998. 
AOORESSES:  Submit  three  copies  of 
written  comments  on  the  proposed 
HAPs  test  rule,  identified  by  docket 
control  number  (OPPTS-42187A:  FRL- 
4869-1)  to:  Enviroiunental  Protection 
Agency,  Office  of  Pollution  Prevention 
and  Toxics  (OPPT),  Document  Control 
Office  (7407).  Rm.  G-099, 401  M  St. 
SW.,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  to 
oppt.ncic9epamail.epa.gov.  Follow  the 
instructions  under  Unit  IL  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  MFORMATKM  CONTACT:  For 
general  information,  Susan  B.  Hazen. 
Director.  Environmental  Assistance 
Division  (7408),  Rm.  ET-543B.  Office  of 
Pollution  Prevention  and  Toxics, 
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Enviionmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460: 
telephone  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline^pamall.epa.gov.  For  technical 
information  contact:  Richard  W. 
Leukroth,  Jr..  Project  Manager,  Chemical 
Control  Division  (7405),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460; 
telephone:  (202)  260-0321;  £ax:  (202) 
260-6650;  e-mail: 
leukroth.richOepamail.epa.gov. 
SUPPLfMEffTARY  INFORMATION: 

Electronic  Availability:  Electronic 
copies  of  this  document,  all  Federal 
Register  support  documents,  and  the 
eleven  TSCA  test  guidelines  are 
available  from  the  EPA  Home  Page  at 
the  Federal  Register  —  Environmental 
Documents  entry  under  "Laws  and 
Regulations"  (http://  www.epa.gov/ 
fedrgstr). 

L  Background  and  General  Information 

On  June  26. 1996  (61  FR  33178).  EPA 
proposed  health  effects  testing,  under 
section  4(a)  of  TSCA,  of  the  following 
hazardous  air  pollutants  (HAPs):  1,1'- 
biphenyl,  carbonyl  sulfide,  chlorine, 
chlorobenzene.  chloroprene,  cresols  (3 
isomers:  ortho-,  meta-.  para-], 
diethanolamine,  ethylbenzene,  ethylene 
dichloride,  ethylene  glycol, 
hydrochloric  acid,  hydrogen  fluoride, 
maleic  anhydride,  methyl  isobutyl 
ketone,  methyl  methacrylate, 
naphthalene,  phenol,  pbthalic 
anhydride,  1,2,4-trichlorobenzene. 
1,1,2-trichloroethane,  and  vinylidene 
chloride.  EPA  would  use  the  data 
generated  under  the  rule  to  implement 
several  provisions  of  section  112  of  the 
Clean  Air  Act  and  to  meet  other  EPA 
data  needs  and  those  of  other  Federal 
agencies.  In  the  HAPs  proposal,  EPA 
invited  the  submission  of  proposals  for 
pharmacokinetics  (PK)  studies  for  the 
HAPs  chemicals,  which  could  provide 
the  basis  for  negotiation  of  enforceable 
consent  agreements  (ECAs).  These  FK 
studies  would  be  used  to  conduct  route- 
to-route  extrapolation  of  toxicity  data 
from  routes  other  than  inhalation  to 
predict  the  effects  of  inhalation 
exposure,  as  an  alternative  to  testing 
proposed  under  the  HAPs  rule. 

On  October  18. 1996,  EPA  extended 
the  public  comment  period  on  the 
proposed  rule  firom  December  23.  1996, 
to  January  31.  1997  (61  FR  54383)  (FRL- 
5571-3).  This  extension  was  for  the 
purpose  of  allowing  more  time  for  the 
submission  of  PK  proposals  and 
adequate  time  for  comments  on  the 
proposed  rule  to  be  submitted  after  the 
Agency  had  responded  to  the  proposals. 
Due  to  the  complexity  of  the  issues 


raised  by  the  eight  PK  proposals  that  the 
Agency  received  in  response  to  the 
HAPs  proposal  and  other  issues  related 
to  test  guidelines,  EPA  successively 
extended  the  public  comment  period 
(61  FR  67516,  December  23,  1996  (FRLr- 
5580-6);  62  FR  9142,  February  28, 1997 
(FRL-5592-1);  62  FR  14850,  March  28, 
1997  (FRL-5598-4);  62  FR  29318,  May 
30,  1997  (FRI^5722-1);  62  FR  37833, 
July  15, 1997  (FRL-5732-2));  to  allow 
the  Agency  more  time  to  respond  to  the 
PK  proposals  and  to  finalize  the  test 
guidelines  to  be  referenced  in  the 
proposed  HAPs  test  rule.  EPA  extended 
the  comment  period  again  (62  FR  50546, 
September  26,  1997  (FRL-5 748-8)),  to 
allow  the  Agency  time  to  complete  work 
on  amending  the  proposed  HAPs  test 
rule  to  incorporate  the  new  TSCA  799 
test  guidelines,  revise  the  economic 
analysis  in  consideration  of  the  new  test 
guidelines,  and  to  complete  preliminary 
technical  analyses  for  each  PK  proposal. 
This  extension  of  the  comment  period  is 
needed  to  allow  the  Agency  more  time 
to  complete  work  on  amending  the 
proposed  HAPs  test  rule. 

EPA  has  completed  preliminary 
technical  analyses  for  each  PK  proposal 
submitted  in  response  to  the  Agency's 
June  26, 1996  solicitation.  These 
include  the  HAPs  chemicals:  hydrogen 
fluoride,  1.1,2-tnchlorethane,  ethylene 
dichloride.  maleic  anhydride,  phthalic 
anhydride,  1,2,4-trichlorobenzene, 
diethanolamine,  and  ethylene  glycol. 
Copies  of  these  preliminary  technical 
analyses  have  been  sent  to  the 
submitters  and  placed  in  the  public 
record  for  this  action  (OPPTS-42187B; 
FRL— 4869-1).  The  Agency  recognizes 
that  submitters  may  need  to  revise  their 
proposals  based  on  EPA  comments.  If 
the  Agency  decides  to  proceed  with  the 
ECA  process,  EPA  will  announce,  in  the 
Federal  Register,  one  or  more  public 
meetings  to  disciiss  the  proposals  and  to 
negotiate  ECAs.  In  that  docimient,  the 
Agency  will  solicit  persons  interested  in 
participa'ing  in  or  monitoring 
negotiation^  to  develop  ECAs  based  on: 
the  PK  testing  proposals  or  revisions 
thereof,  EPA's  preliminary  technical 
analyses,  and  additional  comments  on 
EPA's  preliminary  technical  analyses 
provided  by  the  submitters.  The 
procedures  for  ECA  negotiations  are 
described  at  40  CFR  790.22(b). 

The  Agency  emphasizes  that  the 
submission  of  proposals  to  develop 
ECAs  to  conduct  alternative  testing 
using  PK  is  no  guarantee  that  EPA  and 
the  submitters  will,  in  fact,  conclude 
such  agreements.  Therefore,  EPA  urges 
all  submitters  of  PK  proposals  to 
comment  on  the  HAPs  proposed  rule  as 
an  activity  separate  from  the  PK 
proposal/ECA  process. 


On  August  15,  1997,  EPA 
promulgated  eleven  new  TSCA  test 
guidelines  (62  FR  43820)(FRI^5719-5), 
codified  at  40  CFR  part  799,  subpart  H. 
These  TSCA  part  799  test  guidelines 
were  developed  based  on  the  Office  of 
Pollution  Prevention  and  Toxic 
Substances  (OPPTS)  harmonized 
guidelines  that  were  developed  from  the 
OPPTS  guideline  harmonization 
process.  In  the  original  HAPs  proposal 
and  subsequent  notices  extending  the 
comment  period  on  the  rule,  EPA 
indicated  that,  for  the  purposes  of  this 
rulemaking  and  testing  under  TSCA 
section  4(a),  the  Office  of  Pollution 
Prevention  and  Toxics  (OPPT)  intends 
to  reference  final  TSCA  test  guidelines 
developed  from  the  OPPTS  harmonized 
guidelines.  The  eleven  TSCA  test 
guidelines  are  included  in  the  record  for 
this  rulemaking.  EPA  is  amending  the 
proposed  HAPs  test  rule  to  reference  the 
eleven  new  TSCA  part  799  test 
guidelines  and  to  seek  comment  on  the 
guidelines  as  referenced  in  enforceable 
test  standards  in  the  forthcoming 
amended  HAPs  proposal.  In  addition, 
the  amendment  will  provide  a  revised 
economic  assessment  and  describe  other 
changes  and  clarifications  to  the 
proposed  test  rule.  This  amendment  to 
the  proposed  HAPs  test  rule  will  be 
published  in  the  Federal  Register  as 
soon  as  possible  but  in  any  event  no 
later  than  January  9. 1998. 

n.  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  (OPPTS-42187A:  FRI^-486»-l) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  trora  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center,  Rm  NE-B607,  401  M  St.,  SW., 
Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at 
oppt.ncic9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  conunents  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPPTS- 
42 187 A;  FRI^-4869-1).  Electronic 
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comments  on  the  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects  in  40  CFR  Part  799 

Environmental  protection.  Chemicals, 
Hazardous  substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  20, 1997. 

Charln  M.  Aner, 

Chemical  Control  Division,  Office  of  Pollution 
Prevention  and  Toxics. 

Accordingly.  EPA  is  extending  the 
comment  period  on  the  proposed  rule  to 
January  9, 1997. 

(FR  Doc.  97-31128  Filed  ll-2ft-97;  8:45  am] 
BILUNQ  COOC  eMO-«0-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  52  and  64 

[CC  Dodwt  No.  92-237;  DA  97-2430] 

Administration  of  the  North  Amarican 
Numbaring  Plan,  Carriar  idantiflcation 
Codas  (CICs) 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


t:  On  November  21, 1997,  the 
Network  Services  Division  of  the 
Commission's  Common  Carrier  Bureau, 
released  an  Order  extending  the 
deadline  for  filing  comments  to  the 
Further  Notice  of  Proposed  Rulemaking 
in  this  docket  addressing  carrier 
identification  code  use  and  assignment 
[62  FR  54817  (10/22/97)).  The  Otdet  is 
intended  to  grant  the  extension  request 
filed  by  the  North  American  Niunbering 
Council  (NANC)  and  to  make  the  public 
aware  of  the  extensions  of  the  filing 
deadlines. 

DATES:  Comments  must  be  filed  on  or 
before  March  6. 1998.  and  reply 
comments  must  be  filed  on  or  before 
April  3, 1998. 

ADDRESSES:  Federal  Commtinications 
Commission,  Secretary.  Room  222. 1919 
M  Street.  N.W..  Washington,  DC  20554. 
FOR  RMTHER  MFORMATION  CONTACT: 
Elizabeth  Nightingale,  Attorney. 
Network  Services  Division,  Common 
Carrier  Bureau,  (202)  418-2352. 
SUPPLBCNTARY  MFORMATION: 
Administration  of  the  North  American 
Niunbering  Plan,  Carrier  Identification 
Codes  (aCs);  Order  [GC  Docket  No.  92- 
237;  DA  97-2439] 

[Adopted:  November  20. 1997;  Released: 
November  21. 1997] 


1.  On  October  9. 1997.  die 
Commission  released  a  Further  Notice  of 
Proposed  Rulemaking  and  Order '  in 
this  docket,  addressing  issues  related  to 
Featiu^  Group  D  carrier  identification 
code  (QC)  use  and  assignment.^  In  the 
FNPRM,  the  Commission  sought 
comment  on,  for  example,  the  use  and 
application  of  Feature  Group  D  CICs.  on 
the  definition  of  "entity"  used  to 
determine  who  may  receive  a  CIC,  and 
on  QC  conservation  issues.  In  the 
Order,  the  Commission  directed  the 
North  American  Nimibering  Coimcil 
(NANC)  to  present  to  the  Commission, 
no  later  than  December  15, 1997,  the 
NANC's  recommendations  on  the 
tentative  conclusions  and  proposals  in 
the  FNPRM,  including  any  alternatives 
to  them.  The  Conunission  stated  that 
NANC's  recommendations  (including 
any  recommended  rules  or 
recommended  resolutions  of 
ambiguities  or  policy  disputes)  should 
address,  for  example,  how  to  define 
"entity"  and  whether  CIC  conservation 
measures,  such  as  a  limit  on  CIC 
assignments  per  entity,  a  limit  on  the 
total  number  of  four-digit  CICs  available 
for  assignment,  and  mandatory  CIC 
reclamation  procedures,  are  needed  to 
meet  the  Commission's  mmibering 
policy  goals. 

2.  In  a  letter  dated  November  19. 
1997,  the  North  American  Nimibering 
Council  (NANC),  through  its  Chairman, 
Alan  C.  Hasselwander,  requested 
extension  of  the  deadlines  set  in  the 
FNPRM  and  Order.  Specifically,  NANC 
asks  that  the  deadline  by  which  it  must 
present  recommendations  to  die 
Commission,  as  required  by  the  Order, 
be  extended  fitim  December  15, 1997,  to 
February  19, 1998  (the  day  foUovring 
NANC's  February  meeting).  In  addition, 
NANC  requested  that  the  time  by  which 
parties  must  file  comments  and  reply 
comments  in  response  to  the  FNPRM  he 
extended  bom  November  24, 1997,  and 
December  22, 1997,  respectively,  to  a 
period  following  the  date  for  NANC's 
submission. 


I  Admiiiictration  of  the  Nofth  Amarican 
Numbering  Plan,  Carrier  Identification  Codas 
(aCa),  Further  Notice  ofPr,iposed  Hulemaking  and 
Order,  CC  Docket  No.  92-237,  FXX  97-364  (relaaaed 
October  9. 1997)  (62  FR  54817  (10/22/97)  [FNPRM 
and  Ordej^. 

'dCa  are  numeric  codec  that  enable  local 
exchange  carrien  (LECi)  providing  interstate 
interexchange  access  services  to  identify  the 
interstate  interexchange  carrier  (IXC)  that  the 
originating  caller  wishes  to  use  to  transmit  its 
interstate  call.  LBCs  use  the  QCs  to  route  traffic  to 
the  proper  DCC  and  to  bill  for  the  interstate  access 
service  provided.  QCs  focilitate  competition  by 
enabling  callers  to  use  the  services  of 
teleconununications  service  providers  either  by 
preeubscription  or  by  dialing  CAC,  which 
incorporates  that  carrier's  unique  Feature  Group  D 

ac 


3.  NANC  states  that  at  its  November 
18, 1997  meeting,  the  members 
unanimously  a^^eed  that  such  a  delay  is 
required.  NANC  also  asserts  that  the 
delay  "will  allow  NANC  to  assemble  a 
diverse  group  of  industry 
representatives  to  consider  the 
questions  raised  in  the  Order  and  work 
diligentiy  to  find  common  ground."  In 
support  of  its  request  that  the  time  by 
which  parties  must  file  comments  in 
response  to  the  FNPRM  be  extended 
imtil  after  the  deadline  for  NANC's 
submission.  NANC  states  that  "industry 
may  achieve  a  more  uniform  position  if 
NANC  attempts  to  achieve  consensus 
before  interested  parties  have  publicly 
stated  their  positions." 

4.  The  Commission  does  not  routinely 
grant  extensions  of  time.^  It  is 
important,  however,  that  the  record  be 
as  complete  as  possible.  A 
recommendation  from  NANC  that 
reflects  consensus  based  on  a  diverse 
group  of  industry  views  is  desirable. 
Granting  NANC's  additional  time  to 
submit  its  recommendation  to  the 
(Commission  increases  the  likelihood 
that  the  recommendation  will  be 
comprehensive.  Further,  if  delaying  the 
pleading  cycle  until  after  NANC  reports 
wrill  allow  NANC  to  achieve  a  more 
uniform  view  from  a  cross-section  of  the 
industry,  because  interested  parties 
would  not  have  publicly  stated  their 
positions  in  advance  of  NANC's 
opportunity  to  address  them,  the  record 
in  this  proceeding  will  benefit  For  these 
reasons,  we  grant  NANC's  request  and, 
accordingly,  we:  (1)  extend  the  period  of 
time  by  which  NANC  must  provide  its 
recommendations  to  the  Commission 
imtil  February  19, 1998;  and  (2)  extend 
the  period  of  time  by  which  parties 
must  file  comments  and  reply 
comments  on  the  issues  raised  in  the 
FNPRM  xmtLl  March  6,  1998,  and  April 
3. 1998,  respectively.  We  emphasize 
that  the  comments  and  reply  comments 
on  the  FNPRAf  should  address  the 
proposals  and  tentative  conclusions 
raised  by  the  Commission  in  the 
FNPRM,  and  should  not  be  limited  to 
NANC's  recommendations. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  Section  1.46  of  the  Commission's 
Rules.  47  CFR  §  1.46.  that  the  North 
American  Numbering  (Douncil's  request 
to  extend  the  deadline  by  which  it  must 
present  recommendations  to  the 
Commission  in  response  to  the  Order 
issued  in  this  proceeding  on  October  9. 
1997,  Is  granted,  by  extending  the 
deadline  imtil  February  19, 1998. 

6.  It  is  further  ordered,  pursuant  to 
Section  1.46  of  the  Commission's  Rules. 
47  CFR  1.46.  that  the  North  American 


>  See  47  CFR  1.45. 
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Numbering  Council's  request  to  extend 
the  deadlines  by  which  p>arties  must  file 
comments  and  reply  comments  in 
response  to  the  Further  Notice  of 
Proposed  Rulemaking  issued  in  this 
proceeding  on  October  9,  1997,  IS 
GRANTED,  by  extending  the  deadline 
for  filing  comments  until  March  6. 1998. 
and  by  extending  the  deadline  for  filing 
reply  comments  until  April  3, 1998. 

Federal  Communications  Commission. 
Gcraldiiie  A.  Matiae, 
Chief.  Network  Services  Division  Common 
Carrier  Bureau. 

[FR  Doc  97-31240  Filed  11-26-97;  8:45  am] 
COM  SMS-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  64 


ICC  DociMfl  Na  97-213,  FCC  97-36q 

Communications  Assistance  for  Law 
Enforcamant  Act 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  October  10,  1997.  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
97-213  to  implement  the  portion  of  the 
Communications  Assistance  for  Law 
Enforcement  Act  that  requires 
Commission  rulemaking.  This  NPRM 
contains  proposed  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  OMB, 
the  public,  and  other  Federal  agencies 
are  invited  to  comment  on  the  proposed 


or  modified  information  collections 
contained  in  this  proceeding. 
DATES:  Comments  are  due  December  12. 
1997;  Reply  Comments  are  due  January 
12,  1997.  Written  comments  by  the 
public  on  the  proposed  and/or  modified 
information  collections  are  due 
December  12. 1997.  Written  comments 
must  be  submitted  by  the  OMB  on  the 
proposed  and/or  modified  information 
collections  on  or  before  60  days  after  the 
date  of  publication  in  the  Federal 


ADDRESSES:  In  addition  to  filing 
comments  with  the  Secretary.  Federal 
Communications  Commission,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room 
234. 1919  M  Street.  N.W.,  Washington, 
DC  20554.  or  via  the  Internet  to 
jboley^cc.gov,  and  to  Timothy  Fain. 
OMB  Desk  Officer.  10236  NEOB,  725— 
17th  Street.  N.W..  Washington,  DC 
20503  or  via  the  Internet  to 

fiain t9al.eop.gov. 

RW  FURTHER  INFORMATION  CONTACT: 
David  Ward.  Network  Services  Division. 
Common  Carrier  Bureau,  (202)  418- 
2320.  For  additional  information 
concerning  the  information  collections 
contained  in  this  NPRM  contact  Judy 
Boley  at  202-418-0214,  or  via  the 
Internet  at  jboley#fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This 
siunmarizes  the  Commission's  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
97-213.  In  the  Matter  of 
Communications  Assistance  for  Law 
Enforcement  Act,  FCC  97-356,  adopted 
October  2,  1997.  and  released  October 
10, 1997.  as  corrected  in  Erratum.  CC 
Docket  No.  97-213.  rel.  October  24, 
1997.  The  record  in  this  proceeding  is 
available  for  inspection  and  copying 
during  the  weekday  hours  of  9  a.m.  to 


4:30  p.m.  in  the  Commission's 
Reference  Center,  room  239, 1919  M  SL, 
N.W.,  Washington,  D.C..  or  copies  may 
be  purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2000  M 
Street,  N.W.,  Suite  140,  Washington. 
D.C.  20037,  phone  (202) 857-3800. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  No.  104-13.  Public  and  agency 
comments  are  due  at  the  same  time  as 
other  comments  on  this  NPRM;  OMB 
notification  of  action  is  due  60  days 
from  the  date  of  publication  of  this 
NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimise  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Communications  Assistance  for 
Law  Enforcement  Act,  NPRM, 

CC  Docket  No:  97-213. 

Form  No.:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for 
profit 


Proposed  requiretnent 

Numt>er  of 
respondents 

Estimated 
time  per 
response 

Total  annual 
burden 
hours 

Affidavits  (prapoaed  Sec.  84.1704(c)) „.         „  .  ..     . 

3.500 
3.500 
3.500 
3.500 

2.45 
4.9 
1.0 
5.0 

8.575 
17.150 

3.500 
17.500 

Record  keeping  (propcwed  Sec  64.1704) 

Compianca  Statements  (proposed  Sec  64.1704) . 

Uat  ot  Designated  Personnel „ 

Total  Annual  Burden  Hours „ . 

46.725 

Estimated  Cost  per  Respondent:  $700. 

Needs  and  Uses 

The  Communications  Assistance  for 
Law  Enforcement  Act  (GALEA)  requires 
the  Commission  to  adopt  rules  that 
regulate  the  conduct  and  record  keeping 
of  lawful  electronic  surveillance. 
CALEA  also  requires  the  Commission  to 


adjudicate  petitions  from 
telecommunications  carriers  and 
interested  parties  to  the  extent  to  which 
they  must  comply  with  GALEA'S 
requirements,  capability  standards,  and 
the  reasonable  achievability  of  law 
enforcement  officials'  capability 
requirements.  The  information 


submitted  to  the  Commission  by 
telecommunications  carriers  will  be 
used  to  determine  whether  or  not  the 
telecommunications  carriers  are  in 
conformance  with  GALEA'S 
requirements.  The  information 
maintained  by  telecommunications 
carriers  will  be  used  by  law  enforcement 
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officials  to  determine  the  accoimtability 
and  accuracy  of  telecommunications 
carriers'  compliance  with  la%vful 
electronic  surveillance  orders. 

Analyab  of  Proceeding 

1.  In  the  Notice  of  Proposed 
Rulemaking.  CC  Docket  No.  97-213.  the 
Commission  asks  for  comment  on  the 
identity  and  classes  of  carriers  that 
should  be  included  or  excluded  from 
the  Communications  Assistance  of  Law 
Enforcement  Act's  (CALEA's)  definition 
of  "telecommunications  carrier." 
CALEA  only  applies  to 
telecommunications  carriers.  Thus,  if  a 
carrier  is  not  classified  a 
telecommunications  carrier,  it  does  not 
have  to  conform  to  CALEA's 
requirements.  CALEA  grants  the 
Conunission  the  authority  to  include 
entities  in  the  definition  of 
"telecommunications  carriers."  The 
Commission  also  asks  for  conunent  on 
the  criteria  to  determine  which  carriers 
and  classes  of  carriers  meet  the 
definition  of  telecommunications 
carrier. 

2.  CALEA  directs  the  Conunission  to 
rule  upon  petitions  from  carriers  that 
contend  that  they  cannot  "reasonably 
achieve"  compliance  with  CALEA's 
capability  requirements.  CALEA  states 
that  petitioners  must  be  reimbursed  by 
the  Attorney  General  for  the  expense  of 
CALEA  compliance  if  the  Commission 
determines  that  compliance  is  not 
reasonably  achievable,  or  are  deemed  to 
be  in  compliance  to  the  extent  that  the 
Attorney  General  agrees  to  reimburse 
the  petitioner.  In  the  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Commission 
asks  for  comment  with  respect  to  the 
statutory  criteria  established  for 
determining  whether  compliance  is 
"reasonably  achievable." 

3.  CALEA  directs  the  Commission  to 
adopt  rules  to  ensure  the  system 
security  and  integrity  of  lawful 
electronic  surveillance  conducted  by 
telecommunications  carriers.  In  the 
NPRM,  the  Commission  asks  for 
comment  on  the  policies  and 
procedures  that  telecommunications 
carriers  must  adopt  to  meet  this 
requirement  and  on  proposed  reporting 
and  record  keeping  rules  to  accomplish 
this  requirement.  The  Commission  also 
asks  for  comment  on  a  proposal  that 
provides  small  telecommunications 
carriers  with  a  less  burdensome 
reportirig  procedure. 

4.  GAIJEA  contains  a  deadline  when 
all  telecommunications  carriers  must  be 
in  compliance  with  CALEA's  capability 
requirements.  CALEA  authorizes  the 
Commission  to  grant  extensions  to 
telecommunications  carriers  that 
petition  the  Commission.  In  the  NPRM, 


the  Commission  asks  for  comment  on 
the  criteria  for  granting  petitions  for 
extensions  to  the  statutory  deadline. 

List  of  Subiects  in  47  CFR  Part  64 

Common  carrier.  Reporting  and 
recordkeeping  requirements, 
telecommunications. 

Federal  Communications  (]ommis8ion. 
Williao  F.  CatoB. 

Acting  Secretary. 

Proposed  Rules 

Title  47  of  Uie  Code  of  Federal 
Regulations,  part  64.  is  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64  is 
revised  to  read  as  follows: 

Anthority:  47  U.S.C.  151. 154.  201,  202. 
205.  218-220.  and  332  unless  othenirise 
noted.  Interprat  or  apply  sacs.  201.  218.  225, 

226.  227,  229,  332,  48  Stat.  1070,  as 
amended.  47  U.S.C.  201-204,  218,  225,  226, 

227,  229,  332. 501  and  503  unless  otherwise 
noted. 

2.  Part  64  is  proposed  to  be  amended 
be  revising  subpart  Q  to  read  as  follows: 

Subpart  Q— Taiacommunications 
Carriar  Intarcaptions  pursuant  to  tha 
Communlcatlona  Aasiatanea  for  Law 
Enforcamam  Act  (CALEA) 

Sec. 

64.1700  Purpose. 

64.1701  Scope. 

64.1702  Definitions. 

64. 1 703  Interception  RequirBments  and 
Restrictions. 

64.1704  Carrier  Records. 

64.1705  Compliance  Statemenu. 

164.1700  Purpeaa. 

Pursuant  to  the  Commtuiications 
Assistance  for  Law  Enforcement  Act, 
Pub.  L.  No.  103-414. 108  Stat  4279 
(1994)  (codified  as  amended  in  sections 
of  18  U.S.C.  and  47  U.S.C.),  this  subpart 
contains  implementation  and 
compliance  rules  to  govern 
telecommunications  carriers  subject  to 
CALEA.  These  rules  are  in  addition  to 
rules  promulgated  by  the  Department  of 
Justice  pursuant  to  CALEA 
requirements. 

164.1701  Scope. 

The  definitions  included  in  this 
subpart  shall  be  used  solely  for  the 
purpose  of  implementing  CALEA's 
requirements. 

164.1702  DaflnWona. 

(a)  Telecommunications  carrier.  The 
term  "telecommunications  carrier" 
means — 


(1)  A  person  or  entity  engaged  in  the 
transmission  or  switching  of  wire  or 
electronic  communications  as  a 
common  carrier  for  hire;  and 

(2)  Includes— 

(i)  A  person  or  entity  engaged  in 
providing  commer-ial  mobile  service  (as 
defined  in  Section  332(d)  of  the 
Commimications  Act  of  1934  (47  U.S.C 
332(d));  or 

(ii)  A  person  or  entity  engaged  in 
providing  wire  or  electronic 
communication  switching  or 
transmission  service  to  the  extent  that 
the  Commission  finds  that  such  service 
is  a  replacement  for  a  substantial 
portion  of  the  local  telephone  exchange 
service  and  that  it  is  in  the  public 
interest  to  deem  such  a  person  or  entity 
to  be  a  telecommunications  carrier  for 
purposes  of  this  tiUe;  but 

(3)  Does  not  include  persons  or 
entities  insofar  as  they  are  engaged  in 
providing  information  services. 

(b)  Information  services.  The  term 
"information  services" 

(1)  Means  the  offering  of  a  capability 
for  generating,  acquiring,  storing, 
transforming,  processing,  retrieving, 
utilizing,  or  making  available    •' 
information  via  telecommunications; 
and 

(2)  Includes — 

(i)  A  service  that  permits  a  customer 
to  retrieve  stored  information  from,  or 
file  information  for  storage  in, 
information  storage  facilities; 
(ii)  Electronic  publishing;  and 
(iii)  Electronic  messaging  services;  but 

(3)  Does  not  include  any  capability  for 
a  telecommunications  carrier's  internal 
management,  control,  or  operation  of  its 
telecommunications  network. 

(c)  Appropriate  legal  authorization. 
The  term  "appropriate  legal 
authorization"  means: 

(1)  A  court  order  signed  by  a  judge  of 
competent  jiuisdiction  authorizing  or 
approving  interception  of  wire  or 
electronic  commuinications;  or 

(2)  A  certification  in  writing  by  a 
person  specified  in  18  U.S.C  2518(7);  or 

(3)  A  certification  in  writing  by  the 
Attorney  General  of  the  United  States 
that  no  warrant  or  court  order  is 
required  by  law,  that  all  statutory 
requirements  have  been  met,  and  that 
the  specified  assistance  is  required. 

(d)  Appropriate  carrier  authorization. 
The  term  "appropriate  carrier 
authorization"  means  policies  adopted 
by  telecommunications  carriers  to 
identify  carrier  employees  authorized  to 
assist  law  enforcement  in  conducting 
communications  authorizations. 

(e)  Third  party.  "Third  party"  means 
a  peraon  other  than  those  authorized  to 
receive  a  communication  pursuant  to  47 
U.S.C  605  of  the  Communications  Act. 
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f  64.1703    lnl*rc«ption  requlrwiMnt*  and 
rwstiictions. 

An  employee  or  officer  of  a 
telscommunications  carrier  shall  assist 
in  intercepting  and  disclosing  to  a  third 
party  a  wire,  oral,  or  electronic 
communication  or  shall  provide  access 
to  call-identifying  information  only 
upon  receiving  a  court  order  or  other 
lawful  authorization. 

104.1704    Cantor  raconta. 

(a)  The  officers  of  any 
telecommunications  carrier  shall  ensure 
that  the  carrier  maintains  records  of  any 
assistance  provided  for  the  interception 
and  disclosure  to  third  parties  of  any 
wire,  oral,  or  electronic  communication 
or  of  any  call-identifying  information. 
The  record  will  be  made  either 
contemporaneously  with  each 
interception,  or  not  later  than  48  hours 
from  the  time  each  interception  begins, 
and  shall  include: 

(1)  The  telephone  nuiaberfs)  or  circuit 
numberls)  involved; 

(2)  The  date  and  time  the  interception 
started; 

(3)  The  date  and  time  the  interception 
stopped; 

{4)  The  identity  of  the  law 
enJForcement  officer  presenting  the 
authorization; 

(5)  The  name  of  the  judge  or 
prosecuting  attorney  signing  the 
authorization; 

(6)  The  tj-pe  of  interception  (e.g..  pen 
register,  trap  and  trace,  "TiUe  W 
interception  pursuant  to  18  U.S.C.  2510 
et  seq.  and  collateral  state  statutes. 
Foreign  Intelligence  Surveillance  Act 
("FISA")  50  U.S.C.  1801  et  seq.);  and 

(7)  The  names  of  all 
telecommunications  carrier  personnel 
involved  in  performing,  supervising, 
and  internally  authorizing,  the 
interception,  and  the  names  of  those 
who  possessed  knowledge  of  the 
interception. 

(b)  A  separate  record  shall  be  kept  of 
any  instances  of  interception,  and  of  the 
identities  of  third  parties  to  which 
disclosure  of  call-identifying 
information  is  made.  In  addition  to  the 
information  listed  in  paragraphs  (a)  (1) 
through  (7)  of  this  section,  these  records 
will  provide  a  complete  discussion  of 
the  facts  and  circumstances  surrounding 
the  interception  and  disclosure.  Each 
record  shall  be  maintained  in  a  secure 
location  accessible  only  by  authorized 
carrier  persoimel  for  a  period  of  ten  (10) 
years  from  its  creation. 

(c)  The  officers  of  any 
telecommunications  carrier  shall  assure 
that  any  employee,  agent,  or  officer  of 
the  carrier  engaged  in  periorming 
authorized  interceptions  for  law 
enforcement  personnel  or  having  access 
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to  such  information  does  not  disclose  to 
any  other  person  any  information  about 
such  activity.  Any  employee  or  officer 
who  has  access  to  such  information 
shall  sign  a  statement  that  provides  as 
follows: 

(1)  The  telephone  number(s)  or  circuit 
identification  nimiber(s)  involved; 

(2)  The  name  of  each  employee  or 
officer  who  effected  the  interception 
and  possessed  information  concerning 
its  existence,  and  their  respective 
positions  within  the 
telecommunications  carrier; 

(3)  The  date  and  time  the  interception 
started; 

(4)  The  date  and  time  the  interception 
stopped; 

(5)  The  type  of  interception  (e.g.,  pen 
register,  trap  and  trace,  "Title  m" 
interception  pursuant  to  18  U.S.C.  2510 
et  seq.  and  collateral  state  statutes, 
Foreign  Intelligence  Surveillance  Act 
("FISA")  50  U.S.C.  1801  et  seq.); 

(6)  A  copy  or  description  of  the 
written  authorization  for  the  emplo3ree 
and  officer  to  participate  in  surveillance 
activity;  and 

(7)  A  statement  that  the  employee  or 
officer  will  not  disclose  information 
about  the  interception  to  any  person, 
not  properly  authorized  by  statute  or 
court  order. 

164.1706    Compllence  statemeiHa. 

(a)  Each  telecommunications  carrier 
having  annual  revenues  from 
telecommunications  operations  in 
excess  of  the  threshold  defined  in  47 
CFR  32.9000  shall  file  with  the 
Commission  a  statement  of  the  policies, 
processes  and  procedures  it  uses  to 
comply  with  the  requirements  of  this 
subpart.  These  statements  shall  be  filed 
with  the  Secretary,  Federal 
Communications  Commission,  on  or 
before  [Date  to  be  inserted  in  Final 
Rule],  and  shall  be  captioned. 
"Interception  Procedures"  filed 
pursuant  to  §64.1704.  Carriers  seeking 
confidential  treatment  for  any  part  of 
the  statement  shall  clearly  state  the 
authority  justifying  such  treatment 
pursuant  to  47  CFR  0.459  and  shall  fully 
document  all  facts  upon  which  that 
carrier  proposes  to  rely  in  its  request  for 
confidential  treatment. 

(b)  Any  telecommunications  carrier 
having  nnnnal  revenues  from 
telecommunications  operations  that  do 
not  exceed  the  threshold  defined  in  47 
CFR  32.9000  may  elect: 

(1)  To  file  the  statement  reqtiired  in 
paragraph  (a)  of  this  section;  or 

(2)  To  certify  that  it  observes 
procedures  specified  in  the  submission 


made  pursuant  to  paragraph  (a)  of  this 
section. 

[FR  Doc.  97-30902  Filed  11-26-97;  8:45  am) 
BaiMQ  CODE  cni-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Offlca  of  the  Secretary 

49  CFR  Part  10 

[Dociiet  No.  OST-«7-1472;  Notice  97-12] 

RiN:  2106-AC68 

Privacy  Act  Imptomantation:  Coast 
Guard's  Marine  Safety  Information 
System 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  DOT  proposes  to  amend  its 
rules  implementing  the  Privacy  Act  of 
1974  to  exempt  from  certain  provisions 
of  the  Act  the  Coast  Guard's  Marine 
Safety  Information  System.  Public 
comment  is  invited. 

DATES:  Comments  are  due  December  29, 
1997. 

ADDRESSES:  Comments  should  be 
addressed  to  Dociunentary  Services 
Division,  Attention:  Doclwt  Section, 
Room  PL401,  Docket  OST-97-1472, 
Department  of  Transportation,  C-55. 
Washington,  DC  20590.  Any  person 
wishing  acknowledgment  that  his/her 
comments  have  been  received  should  ' 
include  a  self-addressed  stamped 
postcard.  Comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Documentary  Services 
Division,  Room  FL401,  Department  of 
Transportation  Building,  400  Seventh 
Street,  SW..  Washington,  DC,  from  9:00 
AM  to  5:00  PM  ET  Monday  through 
Friday  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  C-10,  Department  of 
Transportation,  Washington.  DC  20590. 
telephone  (202)  366-9156.  Fax  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Coast  Guard's  Marine  Safety 
Information  System  (MSIS)  collects 
selected  information  on  commercial 
and/or  documented  vessels  operating  in 
US  waters,  and  collects  and  manages  the 
data  needed  to  monitor  the  safefy 
performance  of  maritime  vessels  and 
facilities,  with  which  the  Coast  Guard 
comes  into  contact  while  performing  its 
marine  safety  functions.  It  also  monitors 
the  identities  of  individuals  and 
corporations  that  own  or  operate  these 


vessels,  and.  if  appropriate,  aids  the 
Coast  Guard  to  develop  law  enforcement 
actions  against  such  vessels,  fecilities, 
individuals,  and  corporations. 

MSIS  consolidates  information  from 
two  other  Coast  Guard  Privacy  Act 
record  systems:  DOT/CG  561,  Port 
Safefy  Reporting  System  (Individual 
Violation  Histories),  and  DOT/CG  587, 
Investigation  of  Marine  Safefy  Laws  or 
Regulations.  It  also  encompasses  the 
automated,  but  not  the  manual,  portions 
of  DOT/C  591.  Merchant  Vessel 
Documentation  System. 

Because  of  the  capabilify  to  retrieve 
information  by  the  names  or  other 
unique  identifiers  of  individuals.  MSIS 
is  subject  to  the  Privacy  Act.  which 
imposes  many  restrictions  on  the  use 
and  dissemination  of  information  in  the 
system.  However,  because  MSIS  can  be 
iised  for  law  enforcement  purposes,  it  is 
exempted  from  some  of  these 
restrictions. 

Privacy  Act  Exemption 

All  records  in  this  system  that  fell 
within  5  U.S.C.  552a(k)(2)  are  exempt 
from  the  provisions  of  5  U.S.C.  552a, 
subsections  (c)(3),  (d),  (e)(1).  (e)(4)(G). 
(e)(4)(H).  (e)(4)(I).  and  (f).  However, 
should  at  any  time  Exemption  (j)(2)  be 
deemed  inapplicable,  then  imder 
Exemption  (k)(2),  if  a  person  is  denied 
any  right,  privilege,  or  benefit  to  which 
he  or  she  would  otherwise  be  entiUed  to 
by  Federal  law  as  a  result  of  keeping 
this  material,  the  material  must  be 
released  to  the  subject  of  the  record, 
unless  doing  so  would  reveal  the 
identify  of  a  confidential  source. 

These  records  are  exempt  from 
subsection  (c)(3)  because  the  release  of 
the  accoimting  for  disclosures  made 
pursuant  to  subsection  (b),  including 
those  permitted  under  the  routine  uses 
published  for  this  system  of  records, 
would  permit  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal,  civil,  or  regulatory  violation  to 
determine  whether  he  or  she  is  the 
subject  or  investigation,  or  to  obtain 
valuable  information  concerning  the 
nature  of  that  investigation,  and  the 
information  obtained,  or  the  identify  of 
witnesses  and  informants  and  would 
therefore  present  a  serious  impediment 
to  law  enforcement. 

These  records  are  exempt  fiom 
subsection  (d)  because  access  to 
information  contained  in  this  records 
system  would  inform  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal,  civil,  or  regulatory  violation  of 
the  existeiu:e  of  that  investigation,  or  the 
nature  and  scope  of  the  information  and 
evidence  obtained  as  to  his  activities,  or 
the  identify  of  witnesses  and 
informants.  These  factors  would  present 


a  serious  impediment  to  effective  law 
enforcement  because  they  could  prevent 
the  successful  completion  of  an 
investigation,  lead  to  the  improper 
influencing  of  witnesses,  the  dmtruction 
of  evidence,  or  disclose  information 
which  would  constitute  an  imwarranted 
invasion  of  another  individual's 
personal  privacy. 

To  require  the  Coast  Guard  to  amend 
information  thought  to  be  incorrect, 
irrelevant  or  imtimely,  because  of  the 
nature  of  the  information  collected  and 
the  essential  length  of  time  it  is 
maintained,  would  create  an  impossible 
administrative  and  investigative  burden 
by  forcing  the  agency  to  continuously 
retrograde  its  investigations  attempting 
to  resolve  questions  of  accuracy,  etc. 

These  records  are  also  exempt  from 
subsections  (e)(1),  (e)(4)(G),  (H),  and  (I) 
because  of  and  to  the  extent  that  the 
records  are  exempt  from  the  individual 
access  provisions  of  subsection  (d).  The 
nature  of  the  investigative  activities  is 
such  that  vital  information  about  an 
individual  can  only  be  obtained  from 
other  persons  who  are  fatnilinr  ^th 
such  individual  and  his  activities.  In 
such  investigations,  it  is  not  feasible  to 
rely  upon  information  furnished  by  the 
individual  concerning  his  or  her  own 
activities. 

In  a  criminal  investigation,  the 
requirement  that  information  be 
collected  to  the  greatest  extent 
practicable  from  the  subject  individual 
would  present  a  serious  impediment  to 
law  enforcement  because  the  subject  of 
the  investigation  would  be  placed  on 
notice  as  to  the  existence  of  the 
investigation  and  would  be  able  to  avoid 
detection,  influence  witnesses 
improperly,  destroy  evidence,  or 
fabricate  testimony. 

In  the  collection  of  information  for 
criminal  law  enforcement  purposes  it  is 
impossible  to  determine  in  advance 
whiat  information  is  acairate,  relevant, 
timely,  and  complete.  With  the  passage 
of  time,  seemingly  irrelevant  or 
untimely  information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
acciuacy  of  such  information  can  often 
only  be  determined  in  a  court  of  law. 
The  restriction  of  subsection  (e)(5) 
would  restrict  the  abilify  of  trained 
investigators,  intelligence  analysts,  and 
government  attorneys  in  exercising  their 
judgment  in  reporting  on  information 
and  investigations  and  impede  the 
development  of  criminal  or  other 
intelligence  necessary  for  effective  law 
enforcement 

In  the  course  of  criminal  and  other 
law  enforcement  investigations,  cases 
and  matters,  the  Coast  Guard  will 
occasionally  obtain  information 


concerning  actual  or  f>otential  violations 
of  law  which  are  not  strictiy  within  its 
statutory  or  other  authorify  or  may 
compile  information  in  the  course  of  an 
investigation  which  may  not  be  relevant 
to  a  specific  inquiry.  In  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  retain  such  information  in 
this  system  of  records  since  it  can  aid 
in  establishing  pattern  of  criminal 
activify  and  can  provide  valuable  leads 
for  other  law  enforcement  agencies. 

These  records  are  exempt  from 
subsection  (f)  because  procedures  for 
notice  to  an  individual  pursuant  to 
subsection  (f)(1)  as  to  the  existence  of 
records  pertaining  to  him  or  her  dealing 
with  an  actual  or  potential  criminal, 
civil,  or  regulatory  investigation  must  be 
exempted  because  such  notice  to  an 
individual  would  be  detrimental  to  the 
successful  conduction  and/or 
completion  of  an  investigation,  pending 
or  future.  In  addition,  mere  notice  of  the 
feet  of  an  investigation  could  inform  the 
subject  or  others  that  their  activities  are 
under,  or  may  become  the  subject  of,  an 
investigation  and  could  enable  the 
subjects  ta  avoid  detection,  to  influence 
witnesses  improperly,  to  destroy 
evidence,  or  to  fabricate  testimony. 

Since  an  exemption  is  being  claimed 
for  subsection  (d)  of  the  Act  the  rules 
reqtured  pursuant  to  subsection  (fM2) 
through  (5)  are  inapplicable  to  the 
system  of  records  to  the  extent  that  this 
system  of  records  is  exempted  from 
subsection  (d). 

Analysis  of  Regulatory  Impacts 

This  amendment  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  It  is  also  not 
significant  within  the  definition  in 
DOT'S  Regulatory  Policies  and 
Procedures,  49  FR  11034  (1979),  in  part 
because  it  does  not  involve  any  change 
in  important  Departmental  policies. 
Because  the  economic  impact  should  be 
minimal,  further  regulatory  evaluation 
is  not  necessary.  Moreover,  I  certify  that 
this  proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
reporting  requirements,  themselves,  are 
not  changed. 

This  proposal  does  not  significantly 
afiect  the  environment,  and  therefore  an 
environmental  impact  statement  is  not 
required  under  the  National 
Environmental  Policy  Act  of  1969. 

The  £>epartment  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612 
("Federalism")  and  has  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  does  not  impose  any  unfunded 


63306  Federal  Register  /  Vol.  62,  No.  229  /  Friday,  November  28.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  229  /  Friday,  November  28,  1997  /  Proposed  Rules  63307 


mandates  as  defined  by  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Finally,  the  proposal  does  not  contain 
any  collection  of  information 
requirements,  requiring  review  under 
the  Paperwork  Reduction  Act  of  1995. 

List  of  Subjects  in  49  CFR  Part  10: 

Penalties,  Privacy. 

Accordingly,  DOT  proposes  to  amend 
49  CFR  part  10  as  follows: 

PART  10— [AMENDED] 

1.  The  authority  citation  to  part  10 
would  remain  as  follows: 

Aaihority:  5  U.S.C  552a:  49  U.S.C  322. 

2.  Part  ILA  of  the  appendix  to  part  10 
would  be  amended  by  adding  a  new 
paragraph  15,  to  read  as  follows: 

Appmudix  to  Part  10 — Exemptions 


Part  n.  Spsdfic  oxnnptioiiB. 

A.*"  •  • 

•         •    '     •         •         • 

IS.  Marine  SaiiBty  Information  System, 
maintained  by  the  Operations  Systems 
Canter,  U.S.  Coast  Guard  (DOT/CG  588).  The 
purpose  of  this  exemption  is  to  prevent 
persons  who  are  the  subjects  of  criminal 
investigations  from  learning  too  early  in  the 
investigative  process  that  they  are  subjects, 
what  information  there  is  in  Coast  Guard  files 
that  indicates  that  tiiey  may  have  committed 
unlawful  conduct,  and  who  provided  such 
information. 


Issued  in  Washington,  DC.  on  November 
18. 1997. 

rE.  Slater.  ^ 


Secntary  of  Tmnsportation. 
[FR  Doc.  97-31171  Filed  11-26-97;  8:45  am} 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172  and  175 
[Doctot  HM-224A;  Notica  No.  97-1S] 
RiN  2137-AC92 

Hazardous  Matsrials:  Prohibition  of 
Oxidizers  Alx>ard  Aircraft;  Notice  of 
Public  Masting  and  Reopening  of 
Comment  Period 

AQBICY:  Research  and  Special  Programs 
Administiation  (RSPA),  DOT. 
ACTION:  Proposed  rules;  public  meeting 
and  reopening  of  comment  period. 

SUMMARY:  RSPA  is  inviting  additional 
comments  concerning  proposals  to 
prohibit  the  transportation  of  oxidizers 
in  passenger-carrying  aircraft  and  in 


inaccessible  locations  on  cargo  aircraft, 
as  issued  by  RSPA  in  a  notice  of 
proposed  rulemaking  on  December  30, 

1996,  and  a  supplemental  notice  of 
proposed  rulemaking  on  August  20,  - 

1997.  RSPA  and  FAA  will  hold  a  public 
meeting  on  January  14,  1998,  in 
Washington,  DC.  In  addition,  RSPA  is 
reopening  the  comment  period  for 
Docket  HM-224A  imtil  February  13, 
1998. 

DATES:  Comments.  Comments  mtist  be 
received  by  February  13, 1998. 

Public  meeting  The  public  meeting 
will  be  held  on  ]anuary  14, 1998 
beginning  at  9:00  a.m. 
AODIKSSES:  Comments.  Address 
comments  to  the  Dockets  Unit,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
room  8421, 400  Seventh  Street,  SW, 
Washington,  D.C.  20590-0001. 
Comments  should  identify  the  docket 
number  and  be  submitted  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
postcard.  Comments  may  also  be 
submitted  by  e-mail  to  the  following 
address:  rulesOrspa.doLgov.  The 
Dockets  Unit  is  located  in  the 
Department  of  Transportation 
headquarters  building  (Nassif  Building) 
at  the  above  address  on  the  eighth  floor. 
Public  dockets  may  be  reviewed  there 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Public  meeting  The  public  meeting 
will  be  held  at  the  Federal  Aviation 
Administration  Auditorium,  Third  floor, 
800  Independence  Avenue,  SW, 
Washington,  D.C.  20591.  Any  person 
planning  to  present  a  statement  at  the 
public  meeting  should  notify  Diane 
LaValle,  by  telephone  or  by  e-mail 
before  January  9, 1998.  Oral  statements 
should  be  limited  to  10  minutes  in 
length. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle  or  John  Gale,  Office  of 
Hazardous  Materials  Standards,  (202) 
366-8553,  Research  and  Special 
Programs  Administration,  400  Seventh 
Street.  SW,  Washington,  DC  20590- 
0001.  E-mail  address: 
rules@rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  30, 1996.  RSPA  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  [61  FR  68955]  which 
proposed  to  amend  the  Hazardous 
Materials  Regulations  (HMR:  49  CFR 
parts  171-180)  to  prohibit  the  carriage 
of  oxidizers,  including  compressed 
oxygen,  in  passenger-carrying  aircraft 
and  in  inaccessible  locations  on  cargo 
aircraft  The  December  30, 1996  notice 


of  proposed  rulemaking  analyzed  Class 
D  cargo  compartments.  On  August  20, 
1997  a  supplemental  notice  of  proposed 
rulemaking  was  published  in  the 
Federal  Register  [62  FR  44374]  which 
specifically  analyzed  the  prohibition  of 
oxidizers  in  othw  than  Class  D  cargo 
compartments. 

Nine  associations  requested  that 
RSPA  schedule  a  public  meeting  to 
more  fiilly  explore  issues  relating  to  the 
necessity  and  effect  of  the  prop<Med  ban 
on  transportation  of  oxidizers  aboard 
aircraft.  RSPA  believes  the  request  has 
merit  and  will  hold  a  public  meeting  on 
January  14, 1998  to  provide  an 
opportunity  for  oral  comment  on  the 
proposed  action.  RSPA  is  also  reopening 
the  comment  period  to  provide 
additional  time  for  submission  of 
written  comments. 

Issued  in  Washington,  DC  on  November  21, 
1997  under  authority  delegated  in  49  CFR, 
Part  106. 
Alan  I.  Roberts. 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  97-31114  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

49  CFR  Part  571 

[Doctot  No.  NHTSA-«7-314q 

RiN  2127-AC62 

Fadarai  Motor  Vahida  Safaty 
Standards;  Fual  Systam  Integrity; 
Crossover  Unas 

agency:  National  Highway  Traffic 
Safety  Administiation  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Termination  of  rulemaking. 

SUMMARY:  This  doctunent  terminates  a 
rulemaking  in  which  the  agency  had 
considered  amending  Federal  Motor 
Vehicle  Safety  Standard  No.  301,  Fuel 
System  Integrity,  to  limit  lUel  spillage 
experienced  by  vehicles  equipped  with 
a  crossover  fuel  line.  Upon  reviewing 
the  comments  on  its  proposal,  the 
agency  concludes  that  the  safety 
benefits  of  the  proposed  amendment  are 
too  small  to  justify  its  issuance. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  issues:  Dr.  William  J.J.  Liu, 
Office  of  Crashworthiness  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington.  D.C,  20590. 
Telephone:  (202)  366-4923.  FAX  (202) 
366-4329. 


For  legal  issues:  Ms.  Nicole  Fradette, 
Office  of  Chief  Counsel,  NCC-20, 
telephone  (202)  366-2992,  FAX  (202) 
366-3820. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

A.  Standard  No.  301,  Fuel  System 
Integrity 

Federal  Motor  Vehicle  Safety 
Standard  No.  301,  f  ue7  System  Integrity. 
specifies  requirements  for  the  integrity 
of  motor  vehicle  fuel  systems,  including 
the  fuel  tanks,  lines  and  connections 
and  emission  controls.  The  standard's 
principal  purpose  is  to  reduce  deaths 
and  injuries  from  fires  caused  by  fuel 
spillage  during  and  after  motor  vehicle 
crashes.  The  standard  currenUy  applies 
to  passenger  cars,  and  to  multipurpose 
passenger  vehicles,  trucks  and  buses 
that  have  a  gross  vehicle  weight  rating 
(GVWR)  of  10,000  pounds  or  less  and 
use  fuel  with  a  boiling  point  above  32" 
Fahrenheit.  The  only  type  of  vehicle 
with  a  GVWR  over  10,000  pounds  to 
which  the  Standard  applies  is  school 
buses. 

B.  California  Highway  Patrol 
Rulemaking  Petition 

On  May  30, 1986,  Uie  California 
Highway  Patrol  (CHP)  submitted  a 
rulemaking  petition  requesting  NHTSA 
to  amend  Standard  No.  301  to  establish 
requirements  to  protect  fuel  lines, 
crossover  lines  and  botiom  fittings  on 
medium  and  heavy  trucks  '  against 
breakage  when  struck  by  road  debris. 
The  petitioner  believed  that  such 
requirements  would  reduce  the 
frequency  and  magnitude  of  fuel  spills 
caused  when  road  debris  damage  the 
fuel  tank,  the  shut-off  valve,  or  the 
crossover  line  on  medium  and  heavy 
trucks  and  truck  tractors. 

The  CHP  based  its  petition  on  data 
gathered  from  142  diesel  fuel  spills  that 
occurred  on  Southern  California 
highways  during  1984  and  1985. 
According  to  the  petition,  "one-third  of 
the  142  spills  were  caused  by  an  object 
on  the  road  being  struck  by  [a  heavy 
vehicle's]  front  wheels  and  thrown 
against  the  tank  or  fuel  lines."  CHP 
stated  that  the  major  consequence  of 
these  diesel  fuel  spills  was  the  cost  to 
the  State  of  cleaning  the  spill, 
investigating  the  leak,  and  undertaking 
traffic  control.  In  addition,  CHP  stated 
that  seven  "secondary"  crashes  were 
caused  by  vehicles  that  struck  a 
dropped  fuel  tank  or  skidded  out-of- 
control  on  spilled  fuel.  Based  on  the 
above  considerations,  CHP  requested 


that  NHTSA  issue  standards  that  would 
protect  fuel  lines,  crossover  lines  and 
bottom  fittings  against  breakage  from 
road  debris. 

On  May  2, 1988,  NHTSA  published  a 
notice  granting  the  CHP  petition  to 
establish  performance  requirements  for 
crossover  lines,  end  fittings,  and  shut  off 
valves.  (53  FR  15578).  In  Uie  grant 
notice,  the  agency  stated  that — 

The  issues  raised  by  the  petitioner  warrant 
further  consideration.  NHTSA  plans  to 
conduct  research  into  the  issue  of  heavy 
vehicle  post-crash  fires  to  determine  whether 
rulemaking  is  appropriate  on  this  issue. 

C.  Crossover  Fuel  Lines 

The  principal  focus  of  the  CHP 
petition  was  crossover  fuel  lines.  These 
fuel  lines  are  used  on  heavy  vehicles 
with  dual  fuel  tanks  to  enable  the  tanks 
to  maintain  a  constant  fuel  level  and  to 
allow  the  engine  to  draw  fuel  from  only 
one  tank.  The  crossover  line  is  typically 
one  of  the  fuel  system  components 
closest  to  the  ground.  In  this  location, 
an  unprotected  crossover  line  is 
susceptible  to  being  struck  by  road 
debris,  or  being  snagged  in  crashes 
when  the  truck  rides  over  another 
vehicle  or  highway  structure. 

Given  the  vulnerability  of  a  crossover 
line,  fuel  spills  can  be  prevented  by 
routing  the  fuel  line  through  a  metal 
sleeve  or  attaching  the  fuel  line  to  the 
rear  of  an  angle  iron  or  beam.  Such 
means  of  protection  have  become 
increasingly  common.  Another  way  to 
prevent  fuel  spills  is  through  the  use  of 
breakaway/frangible  valves  installed  at 
the  point  where  the  line  would 
otherwise  be  attached  to  each  tank. 
These  valves  are  designed  to  break 
before  any  other  part  of  the  line  and  to 
seal  both  sides  of  the  break.  ^  To  date, 
relatively  few  motor  vehicles  have  been 
equipped  with  these  devices. 

n.  NHTSA  Proposal 

Following  its  grant  of  the  CHP 
petition,  NHTSA  conducted  a  test 
program  at  its  Vehicle  Research  and 
Test  Center  (VRTC)  to  develop  an 
appropriate  test  preceding  for  crossover 
lines.  On  May  17. 1994.  NHTSA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  to  amend 
Standard  No.  301  to  limit  fuel  spillage 
experienced  by  vehicles  equipped  with 
a  crossover  fuel  line  (59  FR  25590).  The 
proposal  incorporated  the  VRTC  test 
procedure,  which  is  dociunented  in  a 
report  submitted  to  the  docket.  ^ 

The  agency  proposed  that  fuel  leakage 
be  limited  to  30  grams  (1  ounce)  by 


■  Those  trucks  that  have  a  GVWR  greater  than 
10,000  pound*. 


'These  valves  are  referred  to  as  frangible  valves 
throughout  the  remainder  of  the  document. 

'  "Testing  to  Develop  Fuel  System  Integrity 
Standard."  VRTC.  March  1992. 


weight,  beginning  with  the  onset  of  the 
application  of  a  11.100  Newtons  (2.500 
poimds)  test  force  to  the  crossover  fuel 
line  and  ending  two  minutes  after  the 
end  of  the  test  force  application. 
NHTSA  tentatively  concluded  that  the 
proposed  requirements  would  eliminate 
most  of  the  fuel  spillage  from  crossover 
line  breakage  and  estimated  that  it  ' 

wotild  prevent  one  fatalify  and  55 
injtuies  each  year  that  occur  in 
secondary  crashes  due  to  fuel  spillage. 
NHTSA  requested  comments  on 
whether  there  is  a  safefy  need  for  the 
proposal. 

D.  Society  of  Automotive  Engineers  and 
NHTSA  Tests 

While  NHTSA  analyzed  the  public 
comments  on  the  NPRM,  the  agency 
also  conducted  a  test  program  to 
evaluate  and  compare  the  proposed  test 
procedure  with  a  test  procedure  for 
crossover  lines  independently 
developed  by  the  Society  of  Automotive 
Engineers  (SAE).  SAE  had  drafted 
Recommended  Practice  J1624,  Fuel 
Crossover  Line,  to  evaluate  and  set 
minimum  strength  requirements  for 
crossover  lines.  The  SAE  draft 
Recommended  Practice  included  a 
different  test  procediu«  than  the 
proposed  procediue.  The  Recommended 
Practice  specifies  a  different  and  higher 
load  level  of  22,200  Newtons  (5,000 
pounds)  compared  to  the  11,100- 
Newton  (2,500  potmd)  load  of  the 
proposed  procediue,  and  applies  the 
load  in  a  diffiarent  manner. 

The  VRTC  report  concluded  that  the 
proposed  test  procedure  and  the  SAE 
draft  test  procediua  were  both  generally 
reasonable  and  practicable.*  The  report 
further  stated  that  the  draft  SAE  J1624 
Recommended  Practice  included  test 
procedtUBs  and  requirements  that  were 
more  rigorous  than  necessary  to 
evaluate  cinrent  crossover  fuel  lines. 
The  report  concluded  that  the  SAE  test 
procedure  may  result  in  much  higher 
costs  to  manufacturers  and  consimiers 
than  fuel  systems  meeting  the  NHTSA 
tests.  Although  it  favored  the  VRTC 
pr(x:edure  over  the  SAE  procedure,  the 
report  concluded  that  both  procediues 
needed  significant  modifications  before 
they  could  be  incorporated  into  a 
Federal  motor  vehicle  safety  standard. 

IIL  Comments 

NHTSA  received  1 5  comments  on  the 
NPRM  proposing  to  prevent  fuel 
spillage  from  crossover  fuel  lines.  The- 
commenters  included  nine  vehicle 
manufacturers  (Mack  Trucks, 


'"Testing  to  Evaluate  Two  Proposed  Fuel 
Crossover  Line  Protection  Proceduras,"  VRTC,  June 
199S. 
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Mitsubishi,  Ford,  PACXilAR,  Flxible. 
General  Motors  (GM),  Navistar,  Bugatti 
Automobili,  and  Lotus),  four 
associations  (the  California  Trucking 
Association  (CTA),  the  National  Truck 
Equipment  Association  (NTEA), 
American  Trucking  Associations  (ATA), 
and  the  American  Automobile 
Manufacturers  Association  (AAMA)), 
and  two  safety  groups  (the  National  Fire 
Protection  Association  (NFPA)  and 
Advocates  for  Highway  and  Auto  Safety 
(Advocates). 

Commenters  expressed  differing 
views  about  the  need  to  require 
crossover  fuel  line  protection. 
Advocates,  NFPA,  CTA  and  Mitsubishi 
supported  the  proposal.  Mack.  ATA, 
NTEA.  AAMA,  GM.  Ford.  Bugatti,  and 
Lotus  opposed  it.  ATA,  NTEA,  and 
AAMA  stated  that  they  were  not  aware 
of  any  safety  problem  associated  with 
fires  resulting  from  crossover  line 
failure.  ATA  stated  that  manufacturers 
have  already  recognized  the  need  to 
provide  fuel  systems  with  greater 
resistance  to  fuel  leakage  and  are 
voluntarily  providing  them.  Mack, 
NTEA.  and  GM  stated  that  there  was  a 
trend  in  the  industry  away  from 
crossover  fuel  lines. 

Commenters  addressed  other  issues 
including  harmonization  with  a  SAE 
Recommended  Practice,  frangible 
valves,  cost  and  application.  leadtime, 
and  the  proposed  test  procedures  and 
performance  requirements. 

IV.  Agency  Decision 

After  reviewing  its  own  reports  and 
the  public  conunents  on  this  proposal. 
NHTSA  has  decided  not  to  issue  a 
requirement  for  crossover  fuel  line 
protection  and  to  terminate  rulemaking 
on  this  issue. 

To  complete  rulemaking  on  the 
proposed  amendment,  the  agency  would 
need  to  devote  significant  agency 
resources  to  refine  the  proposed  test 
procedures.  The  agency  believes  such 
an  expenditure  of  additional  resources 
is  not  warranted,  given  the  limited  and 
uncertain  benefits  that  could  be 
obtained  from  such  a  reouirement. 

The  comments  show  tnat  the  vehicle 
manufocturers  have  developed  and 
implemented  new  designs  that 
eliminate  the  need  for  crossover  lines  in 
many  vehicles.  The  agency  anticipates 
that  the  trend  toward  new  systems  that 
eliminate  crossover  lines  will  continue. 
In  the  interval  since  the  NPRM  was 
issued,  the  industry  has  significantly 
improved  their  design  for  those  vehicles 
that  will  continue  to  use  crossover  lines. 
Based  on  information  supplied  by  the 
industry,  the  agency  estimates  that  less 
than  SO  percent  of  trucks  are  still 
produced  with  crossover  lines.  Of  these 


vehicles,  90  percent  are  equipped  with 
substantial  protective  structures  that  are 
able  to  withstand  the  2,500-pound  test 
load  proposed  in  the  NPRM.  Thus,  the 
agency  bielieves  that  the  proposed 
requirement  would  affect  fewer  than 
five  percent  of  the  new  truck 
population.  The  agency  further  believes 
that  even  fewer  heavy  trucks  will  be 
equipped  with  crossover  lines  in  the 
future. 

The  agency  estimated  in  the  NPRM 
that  the  requirement  would  prevent  one 
fatality  and  two  nonfatal  injuries  per 
year  due  to  fires  (and  0.6  fatality  and  55 
nonfatal  injuries  due  to  secondary 
crashes  caused  by  fuel  spillage).  Li  view 
of  the  trends  in  manufacturing  practices 
noted  above,  the  agency  believes  that 
these  estimates  overstate  the  benefits 
that  would  result  in  the  future  from  the 
requirement 

m  addition  to  the  reduced  benefits 
fixim  the  requirement,  the  per-vehicle 
costs  would  have  been  substantial  ($50 
or  more  per  truck  and  $1 ,000  per  test). 

For  the  reasons  set  forth  above, 
NHTSA  has  decided  to  terminate  the 
rulemaking  action  to  amend  Standard 
No.  301  that  would  have  required 
crossover  fuel  line  protection. 

Aathoritj:  49  U.S.C.  322,  30111,  30115. 
30117,  and  30166;  delegation  of  authority  at 
49CFR1.50. 

lasued  on:  September  24, 1997. 
L  Robert  Shclton. 
Associate  Administrator  for  Safety 
Performance  Standards. 

[Signature  page  for  RIN  2127-AC621 

(Termination  of  Rulemaking) 

(FR  Doc.  97-31263  FUed  ll-26-fl7;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Natk>nai  Ocaanic  and  Atmoapharic 
Administration 

50  CFR  Parts  285. 630. 644.  and  678 
[LO.  100897B1 

Atlantic  Highly  Migratory  Spaciaa; 
Scoping  Documant;  Extanalon  of 
Commant  Partod 

AQB4CY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments;  extension  of  comment 

period. 

SUMMARY:  NMFS  aimounces  the 
extension  of  the  public  comment  period 
on  the  scoping  document  for  Highly 
Migratory  Species  (HMS)  fishery 


management.  The  public  comment 
period  is  hereby  extended  ftova 
December  1, 1997.  to  January  9, 1998,  to 
give  members  of  the  public  additional 
time  to  review  and  comment  on  the 
issues  and  options  that  are  discussed  in 
the  scoping  document.  Any  written 
comments  received  by  that  da(e  will  be 
considered  by  NMFS  in  developing  a  set 
of  alternatives  for  management 
measiues. 

DATES:  Acceptance  of  written  comments 
is  extended  from  December  1 ,  1997,  to 
January  9,  1998. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  scoping 
document  should  be  directed  to  the 
Highly  Migratory  Species  Management 
Division,  1315  East-West  Highway, 
Silver  Spring,  MD.  20910. 
PHONE:{301)713-2347.  FAX:  (301)713- 
1917.  The  scoping  docimient  is  also 
available  on  the  Internet  at  http:// 
kingfish.  ssp .  nmfs.gov/sfa/. 
FOR  FURTHER  MPORMATION  CONTACT:  Liz 
Lauck  or  Jill  Stevenson,  (301)  713-2347. 
SUPPI^MENTARY  MFORMATION:  NMFS  is 
considering  management  measures  for 
the  fisheries  for  AUantic  timas,  Atlantic 
swordfish.  Atlantic  shark,  and  Atlantic 
billfish  to  be  included  in  a 
comprehensive  Fishery  Management 
Plan  (FMP)  for  Atlantic  timas,  swordfish 
and  sharks,  and  an  amendment  to  the 
Billfish  FMP.  Options  for  management 
may  include  long-term  rebuilding 
programs,  reallocation  of  quotas, 
recreational  bag  limits,  conmiercial  trip 
limits,  minimum  size  restrictions,  time/ 
area  closures,  regional  quotas, 
consistency  between  state  and  Federal 
regulations,  gear  restrictions,  limited 
access,  identification  and  protection  of 
essential  fish  habitat,  and  permitting 
and  reporting  reauirements. 

Consistent  with  the  new  requirements 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
NMFS  established  an  HMS  Advisory 
Panel  (AP)  and  a  Billfish  AP  to  assist  in 
developing  and  amending  FMPs  for 
HMS  species.  In  the  case  of  any  species 
identified  as  overfished,  the  APs  will 
also  assist  in  developing  rebuilding 
programs.  The  scoping  document, 
developed  with  input  from  the  APs. 
outlines  major  issues  and  options  under 
consideration. 

NMFS  has  held  a  series  of  scoping 
meetings  to  gather  public  input  on  a 
broad  range  of  issues  and  options  that 
may  be  considered  in  addressing  HMS 
issues  (62  FR  54035,  October  17,  1997). 
Public  input  is  also  sought  through 
written  comments  that  may  be  mailed  or 
faxed  to  the  Highly  Minatory  Species 
Management  Division  (see  ADDRESSES). 
Based  upon  several  requests  from  the 
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public  as  well  as  the  fact  that  extension 
of  the  comment  period  is  not 
anticipated  to  delay  development  of  the 
FMP,  NMFS  is  extending  the  comment 
period  on  this  scoping  document  from 
December  1, 1997  to  January  9. 1998. 

Authority:  16  U.S.C  1801  et  seq. 

Dated:  November  20, 1997. 
GaiyCMadock. 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-31190  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatration 

50CFRPart648 
[LD.  112007E] 

Naw  England  Rshary  Managamant 
Council;  Maating 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

summary:  The  New  England  Fishery 
Management  Coimcil  (Council)  will 
hold  a  3-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  December  9, 1997,  at  10  a.m., 
on  Wednesday,  December  10, 1997,  at 
8:30  a.m.,  and  on  Thursday,  December 
11, 1997.  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Peabody  Marriott.  8 A  Centennial 
Drive,  Peabody,  MA;  telephone  (978) 
977-9700.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01906-1097;  telephone  (781)  231-0422. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(781)  231-0422. 

SUPPLEMENTARY  INFORMATION: 
Tuesday.  December  9, 1997 

After  introductions  the  Council 
meeting  will  begin  with  the 
Multispecies  Monitoring  Committee 
Annual  Report.  The  presentation  will 
include  landings  projections  for  the 
1997  fishing  year,  target  total  allowable 
catches  (TACs)  for  the  1998  fishing  year, 
options  for  reaching  or  maintaining  the 
rebuilding  plan  fishing  mortality 
objectives  for  cod,  haddock,  and 
yellowtail  floimder  stocks,  and  the 


status  of  fisheries  for  pollock,  redfish, 
winter  flounder,  witch  floimder, 
American  plaice,  windowpane  flounder, 
and  white  hake. 

Following  the  report,  the  Council's 
Groundfish  Committee  will  discuss  and 
seek  approval  of  initial  action  on 
Framework  Adjustment  25  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  (FKff ).  The 
adjustment  would  include  measures  to 
meet  the  1998  fishing  year  rebuilding 
plan  objectives  (based  on  the  report  of 
the  Multispecies  Monitoring  Committee) 
through  the  use  of  any  of  the  following 
measures — area  closures,  trip  limits, 
adjustments  to  days-at-sea  (DAS)  or  gear 
modifications.  The  framework 
adjustment  would  also  include 
measures  to  adjust  the  opening  date  of 
the  Cultivator  Shoal  Whiting  Exempted 
Fishery,  require  a  raised  footrope  trawl 
in  the  Small  Mesh  Area  2  Exempted 
Fishery,  restrict  or  prohibit  the  use  of 
"streetsweeper"  gear,  and  modify  the 
regulations  that  now  require  vessel 
monitoring  systems  (VMS)  on  all 
individual  DAS  vessels.  VMS  options 
under  consideration  would  include,  but 
are  not  limited  to,  volimtary  use  of 
VMS,  mandatory  use  only  on  vessels 
with  DAS  allocations  over  a  specified 
level,  or  mandatory  use  only  on  vessels 
with  specific  violations.  The  framework 
may  also  prohibit  fishing  for  regulated 
species  in  groundfish  closed  areas  by 
vessels  using  exempted  gears  such  as 
lobster  pots,  even  when  such  vessels  are 
fishing  in  the  DAS  program. 

Wednesday,  December  10. 1097 

If  necessary,  the  Coimcil  will 
continue  consideration  of  Framework 
Adjustment  25.  The  Overfishing 
Definition  Review  Panel  will  present  a 
preliminary  report  on  new  overfishing 
definitions  developed  to  comply  with 
the  Sustainable  Fisheries  Act.  Species  to 
be.  discussed  include  AUantic  sea 
scallops,  Georges  Bank  yellowtail 
flounder,  monJkfish,  Atlantic  mackerel, 
and  possibly  others.  Prior  to  addressing 
sea  scallop  issues  there  will  be  reports 
from  the  Scallop  Advisory  Panel  and  the 
Scallop  Plan  Development  Team  (PUT). 
The  Scallop  Committee  will  then 
recommend  final  measures  to  be 
included  in  Amendment  7  to  the 
Scallop  Fishery  Management  Plan. 
CurrenUy,  the  proposal  contains  a 
program  to  allow  consolidation  of  DAS 
and  the  use  of  closed  area  management. 
There  will  also  be  further  consideration 
of  Framework  Adjustment  10,  an  action 
to  modify  the  scallop  DAS  schedule 
following  the  third-year  review  of  the 
DAS  scallop  effort  reduction  program. 
There  will  be  a  review  of  committee 
discussions  on  VMS  regulations  and 


measures  to  allow  scallop  vessels  to  fish 
in  the  areas  closed  for  groundfish 
conservation.  After  reports  frt>m  the 
Herring  Advisory  Panel  and  PDT,  the 
Herring  Committee  will  seek  approval  of 
proposed  fishery  management  plan 
objectives,  as  well  as  the  array  of 
management  measures  to  be  discussed 
at  public  hearings.  Measures  may 
include  vessel/dealer/operator  permits, 
spawning  area  closures,  a  target  TAC, 
vessel  size  limits,  prohttiitions  on 
directed  mealing,  area  management, 
limits  on  fishing  time,  and  possibly 
other  measures. 

Thursday.  December  11. 1907 

The  Monkfish  Advisory  Panel  and  the 
Monkfish  PDT  will  report  to  the 
Council,  followed  by  consideration  and 
approval  of  monkfish  measures  for 
Amendment  9  to  the  Northeast 
Multispecies  FMP.  There  may  be  a 
request  to  the  Secretary  of  Commerce  to 
implement  interim  management 
measures  for  the  monkfish  fishery.  The 
afternoon  session  will  begin  with 
reports  frt>m  the  Council  Chairman. 
Executive  Director,  NMFS  Regional 
Administrator,  Northeast  Fisheries 
Science  Center,  and  Mid-Atlantic 
Fishery  Management  Council  liaisons, 
and  representatives  of  the  Coast  Guard 
and  the  AUantic  States  Marine  Fisheries 
Commission  (ASMFC).  There  will  be  a 
briefing  on  the  recent  Habitat  Advisory 
Panel  meeting  and  progress  on  the 
development  of  essential  fish  habitat 
information.  This  will  be  followed  by  an 
update  on  revisions  to  draft  Amendment 
10  to  the  AUantic  Surf  Clam  and  Ocean 
Quahog  Fishery  Management  Plan  to 
manage  ocean  quahogs  in  the  Gulf  of 
Maine. 

The  Chairman  of  the  Council's 
Lobster  Committee  will  review  the 
ASMFC's  final  fishery  management  plan 
for  American  lobster  and  discuss 
options  to  address  any  concerns  with 
the  plan.  There  also  may  be 
consideration  of  future  management 
strategies,  if  necessary,  to  meet  the 
requirements  of  the  SustainaUe 
Fisheries  Act.  The  meeting  will  adjourn 
after  the  conclusion  of  any  other 
outstanding  Council  business. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  actions  will  be 
restricted  to  those  issues  specifically 
listed  in  this  notice. 
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Special  Aocommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  langiiage  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ABOWESae*)  at  laaM  5 
days  prior  to  die  meeting  data. 

llfcaiMj  16  U.S.C  1801  at  mq. 

DMad:  NoroMber  21. 1W7. 

C— yClliHiit, 

Dimctor,  Officm  ofSmtaimaUB  Wdbi'ss. 
Natiamml  kimme  Fiakuiet  Strrioa. 

fn.  Doc.  t7-3U4S  Filed  ll-24-a7: 3:1*  paal 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puWIc.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agefx:y  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 
[Dodwt  No.  PY-08-001] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGBICY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  this  notice 
annoimces  the  A^cultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  in 
support  of  the  Regulations  Governing 
the  Grading  of  Poultry  Products  and 
Rabbit  Products. 

DATES:  Comments  on  this  notice  must  be 
received  by  January  27, 1998. 
ADOmONAL  MRMMATION:  Contact 
Shields  Jones.  Standardization  Branch, 
Poultry  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW.,  Stop  0259,  Washington. 
DC  20050-0259,  (202)  720-3506. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Regulations  Governing  the 
Grading  of  Poultry  Products  and  Rabbit 
Products — 7  CFR  Part  70. 

Oh/W  Number:  0581-0127. 

Expiration  Date  of  Approval:  April  30, 
1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  The  regulations  provide  a 
voluntary  program  for  grading  poultry 
and  rabbit  products  on  the  basis  of  U.S. 
standards  and  grades.  In  addition,  the 
poultry  and  rabbit  industries  and  users 
of  the  products  have  requested  that 
other  types  of  voluntary  services  be 
developed  and  provided  under  these 
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regulations;  e.g.,  contract  and 
specification  acceptance  services  and 
certification  of  quantity.  This  volimtary 
grading  service  is  available  on  a  resident 
basis  or  a  lot-fee  basis.  Respondents  may 
request  resident  service  on  a  continuous 
basis  or  on  an  as-needed  basis.  The 
service  is  paid  for  by  the  user  (user-fise). 

The  Agricultiiral  Marketing  Act  of 
1946  (60  Stat.  1087-1091,  as  amended; 
7  U.S.C.  1621-1627)  (AMA)  directs  and 
authorizes  the  Department  to  develop 
standards  of  quality,  grades,  grading 
programs,  and  services  which  facilitate 
trading  of  agricultural  products  and 
assure  consiuners  of  quality  products 
which  are  graded  and  identified  under 
USDA  programs. 

To  provide  programs  and  services, 
section  203(h)  of  the  AMA  directs  and 
authorizes  the  Secretary  of  Agriculture 
to  inspect,  certify  and  identify,  and 
identify  the  grade,  class,  quality, 
quantity,  and  condition  of  agricultiual 
products  under  such  rules  and 
regulations  as  the  Secretary  may 
prescribe,  including  assessment  and 
collection  of  fees  for  the  cost  of  the 
service. 

Because  this  is  a  voluntary  program, 
respondents  need  to  request  or  apply  for 
the  specific  service  they  wish,  and  in 
doing  so.  they  provide  information. 
Since  the  AMA  requires  that  cost  of 
service  be  assessed  and  collected,  there 
is  no  alternative  but  to  provide 
programs  on  a  fise-for-service  basis  and 
to  collect  the  information  needed  to 
establish  the  cost. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMA.  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  program. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA  (AMS.  Poultry  Programs' 
national  staff;  regional  directors  and 
their  staffs;  Federal-State  supervisors 
and  their  stafEs;  and  resident  Federal- 
State  graders,  which  includes  State 
agencies).  The  information  is  used  to 
administer  and  to  conduct  and  carry  out 
the  grading  services  requested  by  the 
respondents.  The  Agency  is  the  primary 
user  of  the  information,  and  the 
secondary  user  is  each  authorized  State 
agency  which  has  a  cooperative 
agreement  with  AMS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 


is  estimated  to  average  0.09  houjrs  per 
response. 

Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations. 

Estimated  Number  of  Respondents: 
749. 

Estimated  Number  of  Responses  per 
Respondent:  38.67. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.913  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Shields  Jones, 
Standardization  Branch,  at  (202)  720- 
3506. 

Send  comments  regarding,  but  not 
limited  to,  the  following:  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  to:  Douglas  C. 
Bailey,  Chief,  Standardization  Branch. 
Pouldy  Programs,  Agricultural 
Mariteting  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Stop  0259,  Washington.  DC  20250- 
0259. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record,. 

Dated:  November  20, 1997. 
D.  Micliael  Holbrook, 

Deputy  Administrator,  Poultry  Programs. 
[PR  Doc.  97-31179  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dock^  No.  97-114-1] 

Monsanto  Co.;  Receipt  of  Petition  for 
Determination  of  Nonregulated  Status 
for  Genetically  Engineered  Tomato 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
'   that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  Monsanto  Company 
seeking  a  determination  of  nonregulated 
status  for  a  tomato  line  designated  as 
5345,  which  has  been  genetically 
engineered  for  resistance  to  certain 
lepidopteran  insect  pests.  The  petition 
has  been  submitted  in  accordance  with 
our  regulations  concerning  the 
introduction  of  certain  genetically 
engineered  organisms  and  products.  In 
accordance  with  those  regulations,  we 
are  soliciting  public  comments  on 
whether  this  tomato  line  presents  a 
plant  pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  January  27,  1998. 
AODAESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-114-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-114-1.  A  copy  of  the 
petition  and  any  comments  received 
may  be  inspected  at  USDA,  roohi  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  ask^  to  call  in  advance 
of  visiting  at  (202)  690-2817  to  facilitate 
entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sivramiah  Shantharam,  Biotechnology 
Evaluation.  BSS.  PPQ,  APHIS.  Suite 
5B05.  4700  River  Road  Unit  147. 
Riverdale.  MD  20737-1236;  (301)  734- 
4882.  To  obtain  a  copy  of  the  petition, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail: 

mkpeterson@aphis.usda.gov. 
SUPPlfMENTARY  INF0ftMATK3N:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  regulate. 


among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  October  14, 1997,  APHIS  received 
a  petition  (APHIS  Petition  No.  97-287- 
01  p)  from  Monsanto  Company 
(Monsanto)  of  St.  Louis,  MO,  requesting 
a  determination  of  nonregulated  status 
under  7  CFR  part  340  for  a  genetically 
engineered,  insect-resistant  tomato  line 
designated  as  5345.  The  petition  states 
that  the  subject  tomato  line  should  not 
be  regulated  by  APHIS  because  it  does 
not  present  a  plant  pest  risk. 

As  described  in  the  petition,  tomato 
line  5345  has  been  genetically 
engineered  to  express  a  CrylA(c)  insect 
control  protein  derived  frtim  the 
common  soil  bacteriimii  Bacillus 
thuringiensis  subsp.  kurstaki  HD-73 
(Btk).  The  petitioner  states  that 
expression  of  the  Btk  delta-endotoxin 
protein  protects  the  subject  tomato  line 
bom  damage  caused  by  certain 
lepidopteran  insect  pests.  Tomato  line 
5345  also  expresses  the  NPTII  protein 
which  serves  as  a  selectable  marker  in 
the  plant  transformation  process.  While 
the  subject  tomato  line  contains  the  aad 
gene,  tests  indicate  that  the  AAD 
protein,  which  serves  as  a  selectable 
marker  in  the  laboratory  prior  to  plant 
transformation,  is  not  expressed  in  the 
plant.  The  added  genes  were  introduced 
into  the  UC82B  parental  tomato  plants 
by  the  Agrobacterium  tumefaciens 
transformation  system,  and  their 
expression  is  controlled  in  part  by  gene 
sequences  derived  from  the  plant 
pathogens  cauliflower  mosaic  virus  and 
A.  tumefaciens. 

The  subject  tomato  line  is  currently 
considered  a  regulated  article  under  the 
regulations  in  7  CFR  part  340  because  it 
contains  gene  sequences  derived  bom 
plant  pathogenic  sources.  Tomato  line 
5345  has  been  evaluated  in  field  trials 
conducted  since  1994  under  APHIS 
notifications.  In  the  process  of 
reviewing  the  notifications  for  field 
trials  of  this  tomato  line,  APHIS 


determined  that  the  vectors  and  other 
elements  were  disarmed  and  that  the 
trials,  which  were  conducted  under 
conditions  of  reproductive  and  physical 
contaiimient  or  isolation,  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  ISOaa  et  seq.),  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directiy  or  indirecUy  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease,  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia,  etc. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  responsible  for  the 
regulation  of  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended  (7 
U.S.C.  136  et  seq.).  FIFRA  requires  that 
all  pesticides,  including  insecticides,  be 
registered  prior  to  distribution  or  sale, 
unless  exempt  by  EPA  regulation.  In 
cases  in  which  the  genetically  modified 
plant  allows  for  a  new  or  different  use 
pattern  for  a  pesticide,  EPA  must 
approve  the  new  or  different  use. 
Residue  tolerances  for  pesticides  are 
established  by  the  EPA  under  the 
Federal  Food,  Drug  and  Cosmetic  Act 
(FFDCA).  as  amended  (21  U.S.C.  301  et 
seq.),  and  the  Food  and  Drug 
Administration  (FDA)  enforces 
tolerances  set  by  the  EPA  under  the 
FFDCA.  The  EPA  has  granted 
exemptions  from  the  requirement  of  a 
tolerance  for  resiHues  of  the  CrylA(c) 
and  NPTII  proteins  and  the  genetic 
material  necessary  for  their  production 
in  all  plants. 

The  FDA  published  a  statement  of 
policy  on  foods  derived  from  new  plant 
varieties  in  the  Federal  Register  on  May 
29, 1992  (57  FR  22984-23005).  The  FDA 
statement  of  policy  includes  a 
discussion  of  the  FDA's  authority  for 
ensuring  food  safety  under  the  FFDCA, 
and  provides  guidance  to  industry  on 
the  scientific  considerations  associated 
with  the  development  of  foods  derived 
from  new  plant  varieties,  including 
those  plants  developed  through  the 
techniques  of  genetic  engineering. 


In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  publishing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  Petition  for  Determination  of 
Nonregulated  Sta^  bom  any  interested 
person  for  a  period  of  60  days  from  the 
date  of  this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  i>etition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closer, 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
Monsanto 's  insect-resistant  tomato  line 
5345  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C.  150aa-150jj,  151-167. 
and  1622n:  31  U.S.C.  9701;  7  CFR  2.22,  2.80. 
and  371.2(c). 

Done  in  Washington.  DC.  this  20th  day  of 
November  1997. 

Craig  A.  Read, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  97-31222  FUed  11-26-97;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTKM:  Additions  to  the  Procurement 
List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  December  29, 1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  On 
October  10, 1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(62  FR  52969)  of  proposed  additions  to 
the  Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  imder  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  few  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Janitorial/Custodial,  Keene  USARC,  682 

Main  Street,  Keene,  New  Hampshire. 
Janitorial/Custodial,  Grenier  Field 

USARC^Manchester,  New  Hampshire. 
Janitorial/Custodial,  Craft  Bros.  USARC, 

11  St.  Anselm's  IMve,  Manchester, 

New  Hampshire. 
Janitorial/Custodial,  Paul  A.  Doble 

USARC,  125  Cottage  Stieet, 

Portsmouth,  New  Hampshire. 
Janitorial/Custodial,  Raymond  Bisson 

USARC,  70  Rochester  Hill  Road, 

Rochester,  New  Hampshire. 
Janitorial/Custodial,  Rainbow  Bridge 

U.S.  Plaza,  Niagara  Falls,  New  York. 
Switchboard  Operation,  Veterans  Affairs 

Medical  Center,  423  East  23rd  Street, 

New  York,  New  York. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  97-31379  Filed  11-26-97;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procarsmant  Ust;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  29,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  tlFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fiactors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  8tatement(s) 
underljring  the  certification  on  which 
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they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Office  and  Miscellaneous  Supplies 

(Requirements  for  the  following   . 
activities:  Naval  Station,  San  Diego, 
CA;  Naval  Air  Station,  North  Island. 
CA;  Marine  Corps  Air  Station, 
Miramar,  CA;  Marine  Corps  Air 
Station,  Yvuna,  AZ;  Naval  Station, 
Ingleside,  TX;  Naval  Air  Station,  El 
Toro,  CA;  Naval  Air  Weapons 
Conunand,  Point  Mxigu,  CA  and  the 
Naval  Air  Weapons  Command,  China 
Lake.CA) 

NPA:  Pacific  Coast  Community 
Services,  Alameda,  California. 

Sei' vices 

Grounds  Maintenance,  Veterans  Affairs 
Medical  Center,  601  Perdido  Street, 
New  Orleans,  Louisiana,  NPA: 
Goodwill  Industries  of  Southeastern 
Louisiana,  Inc.,  New  Orleans, 
Louisiana. 

Janitorial/Custodial,  U.S.  Customs 
Service,  Canine  Enforcement  Training 
Center  (Various  Buildings),  Front 
Royal,  Virginia,  NPA:  Northwestern 
Woricshop,  Inc.,  Winchester,  Virginia. 

Janitorial/Grounds  Maintenance,  West 
Los  Angeles  Federal  Building  and 
U.S.  Post  Office,  11000  Wilshire 
Boulevard,  Los  Angeles,  California. 
NPA:  Exceptional  Children's 
Foundation,  Los  Angeles.  California. 

Bef  wly  L.  Milkman, 

Executive  Director. 

(PR  Doc.  97-31380  Filed  ll-26-«7:  8:45  un| 

aauNGcooc  oss-oi-p 


COMMTTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  Additions  to 

Procurement  List. 


ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Gateway  3,  Suite  310, 
1215  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-4302. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
prociu^  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  December  29,  1997. 


Commodities 

Gloves 

M.R50g 

M.R.  415 

M.R  416 

M.R.  417 

M.R41B 

M.R.  514 

M.R  515 

NPA:  New  York  City  Industries  for  the 
Blind,  Long  Island  City,  New  YoiIl 

Service 

Janitorial/Custodial,  Naval  Command 
Control  &  Ocean  Su^eillance  Center, 
East  Coast  Division  Complex  (trailers/ 
laboratories),  Charleston,  South 
Carolina.  NPA:  Goodwill  Industries  of 
Lower  South  Carolina,  Inc., 
Charleston,  South  Carolina. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-31381  FUed  11-26-97;  8:45  am) 

BRUNO  cooc  esss-oi-p 


CIVIL  RIGHTS  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Qvil 

Rights. 

DATE  AND  TIME:  Friday,  December  5. 

1997,  9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540, 

Washington,  DC  20425. 

Status 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  November  14, 

1997  Meeting 
m.  Aimouncements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  for  Arkansas,  Ohio, 
Oklahoma,  Pennsylvania,  South 
Carolina,  and  South  Dakota 

VI.  Future  Agenda  Items 

10:00  a.m.  Briefing  on  Asian  Pacific 
Americans 
CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 
Stephanie  Y.  Moore, 
General  Counsel. 

[FR  Doc.  97-31399  Filed  11-25-97;  12:29 
pml 

BHJJNO  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zonss  Board 
[Dociwt  80-07] 

Foreign-Trade  Zone  2— New  Orleans, 
Louisiana  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Board  of 
Commissioners  of  the  Port  of  New 
Orleans,  grantee  of  FTZ  2,  requesting 


authority  to  expand  its  zone  in  the  New 
Orleans,  Louisiana  area,  within  the  New 
Orleans  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  FTZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  November 
18, 1997. 

FTZ  2  was  approved  on  July  16, 1946 
(Board  Order  12, 11  FR  8235,  7/31/46) 
and  expanded  on  April  9, 1984  (Board 
Order  245,  49  FR  15006,  4/16/84);  May 
8, 1986  (Board  Order  331,  51  FR  17783, 
5/15/86);  and,  November  13, 1991 
(Board  Order  544,  56  FR  58682,  11/21/ 
91).  The  zone  project  currently  consists 
of  the  following  sites:  Site  1  (19  acres)— 
at  the  Napoleon  Avenue  Wharf;  New 
Orleans;  Site  2  (76  acres)— within  the 
Almonaster-Michoud  Industrial  District 
(AMID)  on  the  Iimer  Harbor  Navigation 
Canal  and  the  Mississippi  River  Gulf 
Outlet,  New  Orleans;  Site  3  (700 
acres) — Newport  Industrial  Park, 
adjacent  to  AMID.  New  Orleans;  Site  4 
(159.000  sq.  ft)— warehouse  facility  at 
200  Crofton  Road,  adjacent  to  the  New 
Orleans  International  Airport,  Kenner 
(Jefferson  Parish);,  and.  Site  5  (23,500 
sq.  ft.) — warehouse  focility  at  2445-2447 
Aberdeen  Street,  adjacent  to  the  New 
Orleans  International  Airport. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-pmpose 
zone  to  include  two  Mississippi  River 
port  terminal  facilities  at  the  Port  of  St. 
Bernard  in  St.  Bernard  Parish,  adjacent 
to  New  Orieans:  Site  6  (136  acres)— 
Arabi  Terminal  and  Industrial  Park,  at 
Mile  Point  90.5  on  the  Mississippi 
River,  Arabi;  and.  Site  7  (216  acres) — 
Chalmette  Terminal  and  Industrial  Park, 
one  mile  downriver  from  the  Arabi 
Terminal.  Both  sites  are  owned  and 
operated  by  the  St.  Bernard  Port,  Harbor 
and  Terminal  District,  and  the  entire 
Port  site  is  an  Enterprise  Zone.  No 
specific  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  27, 1998.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  February  11, 1998). 


A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center,  Suite 
2150,  One  Canal  Place,  365  Canal 
Street,  New  Orleans,  LA  70130 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  November  20, 1997. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  97-31284  Filed  11-2B-97;  8:45  am] 
BIUMQ  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
p>octot  79-S7] 

Foreign-Trade  Zone  33— Pittsburgh, 
Pennsylvania  Araa  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  Regional  Industrial 
Development  Corporation  of 
Southwestern  Pennsylvania,  grantee  of 
FTZ  33,  requesting  authority  to  expand 
its  zone  in  the  Pittsburgh,  Pennsylvania 
area,  within  the  Pittsburgh  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zisnes  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  It  was 
formally  filed  on  November  17, 1997. 

Zone  33  was  approved  on  November 
9, 1977  (Board  Order  124.  42  F.R.  59398, 
11/17/77)  and  expanded  on  March  16, 
1981  (Board  Order  172,  46  F.R.  18063, 
3/23/81).  The  general-purpose  portion 
of  the  FTZ  project  currently  consists  of 
two  sites:  Site  J  (43  acres)-— within  the 
500-acre  RIDC  Park  West,  Park  West 
Drive.  Findlay  Township,  Allegheny 
County;  and.  Site  2  (3  acres)— S.H.  Bell 
Company's  London  Metal  Exchange 
warehouse  facility,  One  Third  Street, 
Allegheny  County,  Braddock. 

The  applicant  is  now  requesting 
authority  to  expand  both  existing  sites 
and  to  add  two  new  general-purpose 
sites  to  its  zone  project  as  follows:  Site 
1 — add  6  acres  to  the  existing  43-acre 
Site  1  within  the  RIDC  Park  West 
complex  (includes  3  acres  that  was 
previously  transferred  to  Site  2  in  1994); 
Site  2 — add  6  acres  to  the  existing  Site 
2,  covering  the  entire  S.H.  Bell 
Company's  warehouse  facility;  Proposed 
Site  3  (5,427  acres) — within  the  10,000- 
acre  Pittsbiugh  International  Airport 


complex  (includes  an  aviation  fuel 
depot  consisting  of  four  storage  tanks), 
approximately  10  miles  from  Pittsburgh; 
and.  Proposed  Site  4  (140  acres) — 
Leetsdale  Industrial  Park,  First  and 
Center  Avenues,  Leetsdale.  The 
proposed  changes  to  Sites  1  and  2 
would  Increase  these  sites  to  49  acres 
and  9  acres  respectively.  With  the 
changes,  the  new  FTZ  plan  would  cover 
some  5,625  acres  with  25  buildings  (1.4 
mil.  sq.  ft).  The  two  additional  sites 
would  be  used  primarily  for 
warehousing/distribution  and  air  cargo 
activity.  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
theBoaixi. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  27.  1998.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  February  13,  1998. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  Export 
Assistance  Center,  Federal  Building, 
Suite  2002,  1000  Liberty  Avenue, 
Pittsbureh,  PA  15222. 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW. 
Washington,  DC  20230. 

Dated:  November  20, 1997. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
(FR  Doc.  97-31283  Filed  11-26-97;  8:45  am] 

BILUNO  CODE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Certificate  of  Eligibility  for  Billfishes; 
Proposed  Collection;  Comment 
Request 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  buitlen,  invites  the  general 
public  and  other  Federal  agencies  to 
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take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  January  27, 1998. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.  Washington 
DC  20230. 

R>R  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jill  Stevenson,  F/SFl. 
1315  East-West  Highway.  Silver  Spring. 
MD  20910  (301-713-2347). 
SUPPt-BMENTARY  information: 

LAfastract 

A  Certificate  of  Eligibility  for 
Billfishes  is  required  imder  50  CFR 
Section  644  to  accompany  all  billfish 
except  for  a  billfish  landed  in  a  Pacific 
state  and  remaining  in  the  state  of 
landing.  This  documentation  certifies 
that  the  accompanying  billfish  was  not 
harvested  &om  the  Atlantic  Ocean 
management  unit  (described  on  the 
form).  The  certificate  must  accompany 
the  billfish  to  any  dealer  or  processor 
who  subsequently  receives  or  possesses 
the  billfish.  This  collection  is  necessary 
to  implement  the  Atlantic  Billfish 
Fishery  Management  Plan  whose 
objective  is  to  reserve  Atlantic  billfish 
for  the  recreational  fishery. 

n.  Method  of  Collection 

Completion  of  certificate  and 
recordkeeping. 

m.  Data 

OMB  Number:  0648-0216 

Form  Number:  None  assigned. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Businesses  and  other 
for-profit  (seafood  importers, 
distributors). 

Estimated  Number  of  Respondents:  10 
for  completion  of  certificate  and  250  for 


Estimated  Time  Per  Response:  20 
minutes  for  completion  of  certificate 
and  2  minutes  for  recordkeeping. 

Estimated  Total  Annual  Burden 
Hours:  117  hours. 

Estimated  Total  Annual  Cost:  SO  (no 
capital  expenditures  are  required). 

IV.  Request  (or  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  November  20, 1997. 
Linda  Engelmeier. 

Departmental  Forms  Clenrance  Officer,  Office 
of  Management  and  Organization. 
(PR  Doc.  97-31174  Rled  ll-2fr-97;  8:45  am] 
BHXMO  cooe  3S10-a-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

P.0.111497A] 

Ecosystem  Principles  Advisory  Panel; 
Advisory  Par>el  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  advisory  panel 

meeting. 

StiMMARY:  Pursuant  to  section  406  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  which  requires 
NMFS  to  establish  an  advisory  panel  to 
develop  recommendations  to  expand 
the  application  of  ecosystem  principles 
in  fishery  conservation  and  management 
activities,  NMFS  is  announcing  the  date, 
time,  and  location  of  the  second  of  three 
advisory  panel  meetings  scheduled  as 
follows: 

DATES:  The  second  advisory  panel 
meeting  will  be  held  Monday,  December 
15.  1997,  9  a.m.  to  6:15  p.m.  and 
Tuesday.  December  16. 1997.  8:30  a.m. 
to  5:00  p.m. 

ADDRESSES:  Edmond  Meany  Hotel,  4507 
Brooklyn  Ave.  NE,  Seattie,  Washington 
98104. 

FOR  FURTHER  INFORMATION  CONTACT:  Ned 
Cyr,  Office  of  Science  and  Technology. 
NMFS.  1315  East-West  Hwy..  Silver 
Spring.  MD  20910:  Telephone:  (301)713- 
2363,  Fax:  (301)713-1875. 
SUPPLEMENTARY  INFORMATION:  Section 
406  of  the  Magnuson-Stevens  Act 


requires  NMFS  to  establish  an  advisory 
panel,  no  later  than  April  11,  1997,  to 
develop  recommendations  to  expand 
the  application  of  ecosystem  principles 
in  fishery  conservation  and  management 
activities.  The  panel  will  consist  of  no 
more  than  20  individuals  with  expertise 
in  the  structures,  functions,  and 
physical  and  biological  characteristics 
of  ecosystems.  The  panel  will  also 
consist  of  representatives  from  the 
Regional  Fishery  Management  Councils, 
states,  fishing  industry,  conservation 
organizations,  or  others  with  expertise 
in  the  management  of  marine  resources. 
The  panel  is  required  to  submit  a  report 
to  Congress  by  October  11, 1998,  to 
include  the  following:  an  analysis  of  the 
extent  to  which  ecosystem  principles 
are  being  applied  in  fishery 
conservation  and  management 
activities,  including  research  activities; 
proposed  actions  by  the  Secretary  of 
Commerce  and  by  Congress  that  should 
be  undertaken  to  expand  the  application 
of  ecosystem  principles  in  fishery 
conservation  and  management;  and 
such  other  information  as  may  be 
appropriate. 

The  first  Advisory  Panel  meeting  was 
held  Wednesday,  September  10  and 
Thursday,  September  11, 1997,  in 
Washington,  DC. 

Time  will  be  allotted  for  public 
comments  at  the  meeting.  Persons 
planning  to  comment  at  the  {lanel 
meeting  should  notify  NMFS  at  least  2 
weeks  prior  to  the  meeting  (close  of 
business  Monday,  December  1, 1997). 

Special  Accommodations 

The  review  panel  meeting  is 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ned  Cyr  at  (301) 
713-2363  at  least  10  days  prior  to  the 
advisory  panel  meeting. 

Dated:  November  21, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-31191  Filed  11-26-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  111997B] 

Gulf  of  Mexico  Rshery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  its  Stone 
Crab  Advisory  Panel  and  Scientific  and 
Statistical  Committee  via  conference 
call  on  Monday,  December  15,  1997, 
beginning  at  8:30  a.m.  eastern  standard 
time. 

ADDRESSES:  A  listening  phone  will  be 
located  at  each  of  the  following 
locations: 

NMFS  Southeast  Regional  Office, 
9721  Executive  Center  Drive  North,  St. 
Petersburg,  FL;  telephone:  813-570- 
5301; 

NMFS  Miami  Laboratory,  75  Virginia 
Beach  Drive,  Room  200,  Miami,  FL; 
telephone:  305-361-4259. 

Council  addressy.  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle.  Executive  Director, 
at  the  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  being  held  to' review  Draft 
,  Amendment  6  to  the  Stone  Crab  Fishery 
Management  Plan.  The  amendment 
proposes  to  extend  a  moratorium  on 
registration  on  commercial  stone  crab 
vessels  by  the  Regional  Administrator  of 
NMFS  for  a  period  not  to  exceed  4 
years.  The  purpose  of  the  moratorium  is 
to  provide  time  for  the  state  of  Florida 
to  implement  a  limited  access  system 
for  the  fishery  and  for  the  Council  to 
develop  and  implement  an  amendment 
extending  the  limited  access  system  to 
the  exclusive  economic  zone. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the 
Panel/Committee  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  Act,  those  issues 
may  not  be  the  subject  of  formal  Panel/ 
Committee  action  during  this  meeting. 
Panel/Committee  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Aime  Alford  at  the 
Council  (see  ADDRESSES)  by  December  8, 
1997. 


Dated:  November  21, 1997. 
Gary  C.  Matlodi, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-31247  Filed  11-26-97;  8:45  am] 
BnjJNQ  COOE  3610-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  102097D] 

Endangered  Species;  Permits 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  three  applications 
(1071, 1081, 1093)  and  one  modification 
(1044)  for  scientific  research  permits; 
issuance  of  modifications  to  two 
scientific  research  permits  (1028, 1051). 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Forest  Service,  Pacific 
Southwest  Research  Station  (USFS)  in 
Areata,  CA  (1071),  the  U.S.  National 
Park  Service,  Redwood  National  and 
State  Parks  (NPS)  in  Orick,  CA  (1081). 
and  the  U.S.  Geological  Survey, 
Humboldt  Cooperative  Fishery  Research 
Unit  (USGS)  in  Areata,  CA  (1093)  have 
applied  in  due  form  for  permits,  and  the 
National  Marine  Fisheries  Service, 
Southwest  Fisheries  Science  Center 
(SWFSC)  in  Tiburon,  CA  (1044)  has 
applied  in  due  form  for  a  permit 
modification  authorizing  takes  of  a 
threatened  species  for  scientific  research 
purposes.  Notice  is  hereby  also  given 
that  on  November  12, 1997,  NMFS 
issued  Modification  #1  of  Permit  #1028 
to  Mr.  Steven  Serfling,  of  Mote  Marine 
Laboratory,  and  that  on  November  19, 
1997,  NMFS  issued  Modification  #1  of 
Permit  #1051  to  Mr.  Jorgen  Skjeveland, 
of  the  U.S.  Fish  and  Wildlife  Service. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  any  of  the 
applications  or  the  modification  request 
must  be  received  on  or  before  December 
29, 1997. 

ADDRESSES:  The  applications,  permits, 
and  related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

AppHcations  for  Permits  1071, 1081, 
and  1093,  and  modification  request  for 
permit  1044:  Protected  Species  Division, 
NMFS,  777  Sonoma  Avenue,  Room  325, 
Santa  Rosa,  CA  95404-6528  (707-575- 
6066). 

Modification  requests  and  Permits 
1028  and  1051:  Director,  Southeast 
Region.  NMFS.  NOAA.  9721  Executive 


Center  Drive,  St  Petersburg,  FL  33702- 
2432  (813-893-3141). 

All  docimients  may  also  be  reviewed 
by  appointment  in  the  Office  of 
Protected  Resources,  F/PR3,  NMFS, 
1315  East- West  Highway.  Silver  Spring, 
MD  20910  (301-713-1401). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Permits  1044.  1071.  1081,  and  1093: 
Tom  Hablett,  Protected  Resources 
Division.  NMFS  Santa  Rosa  Office  (707- 
575-6066). 

For  Permits  1028  and  1 05 1 :  Terri 
Jordan,  Endangered  Species  Division. 
Office  of  Protected  Resources.  (301- 
713-1401). 

SUPPt-EMENTARY  INFORMATION:  USFS  . 
(1071),  NPS  (1081),  USGS  (1093)  and 
SWFSC  (1044)  have  requested  permits 
or  modifications  to  permits  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227).  NMFS  has  issued  modifications  to 
permits  held  by  Mr.  Steven  Serfling.  of 
Mote  Marine  Laboratory  (1028).  and  by 
Mr.  Jorgen  Skjeveland,  of  the  U.S.  Fish 
and  Wildlife  Service  (1051)  under  the 
authority  of  section  10  of  the  ESA  and 
NMFS  regulations  governing  ESA-listed 
fish  and  wildlife  permits.  USFS  (1071) 
requests  a  five-yetu  permit  for  takes  of 
juvenile,  threatened,  southern  Oregon/ 
northern  California  coast  (SONCC)  coho 
salmon  (Oncorhynchus  kisutch] 
associated  with  fish  population  studies 
in  the  Eel  and  Van  Duzen  River 
Drainages  within  the  Evolutionarily 
Significant  Unit  (ESU).  The  studies 
consist  of  juvenile  coho  salmon 
distribution  for  which  ESA-listed  fish 
are  proposed  to  be  taken.  ESA-listed 
juvenile  fish  will  be  captured, 
anesthetized,  handled  (identified,  and 
measured),  allowed  to  recover  from  the 
anesthetic,  and  released.  ESA-listed 
juvenile  salmon  indirect  mortalities 
associated  with  the  research  are  also 
requested. 

NPS  (1081)  requests  a  five-year  permit 
for  takes  of  juvenile,  threatened,  SONCC 
coho  salmon  (Oncotiiynchus  kisutch] 
associated  with  fish  population  studies 
in  NPS  regulated  drainages  within  the 
ESU.  The  studies  consist  of  four 
assessment  tasks  for  which  ESA-listed 
fish  are  proposed  to  be  taken:  1) 
Presence/absence,  2)  population 
estimates,  3)  habitat  quality  evaluation, 
and  4)  spawner  surveys.  ESA-listed  fish 
are  proposed  to  be  observed  or  captured, 
anesthetized,  handled  (identified  and 
measured),  allowed  to  recover  from  the 
anesthetic,  and  released.  ESA-listed 
salmon  indirect  mortalities  associated 
with  the  research  are  also  requested. 
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USGS  (1093)  requests  a  five-year 
permit  for  takes  of  adult  and  juvenile, 
threatened.  SONCC  echo  salmon 
[Oncorhynchus  kisutch)  associated  with 
defined  fish  population  studies 
throughout  the  ESU.  The  studies  consist 
of  five  assessment  taslu  for  which  ESA- 
bsted  fish  are  proposed  to  be  taJwn:  1) 
Presence/absence,  2)  population 
estimates,  3)  spawner  siinreys,  4)  gaaetic 
sampling,  and  5)  habitat  quaiity 
evaluation.  ESA-listed  fish  will  be 
observed  or  captured,  anesthetized, 
handled,  allowed  to  recovw  from  the 
anesthetic,  and  released,  hidirect 
mortalities  are  also  requested. 

SWFSC  (1044)  requests  a  modificatimi 
to  its  fiv«-3fear  permit  to  include  takes 
of  aduk  and  juvenile,  threatened, 
SONCXI  coho  sakaoB  {Oncorhynchus 
kimitch)  associsted  with  fish  population 
and  habitat  studies  throughout  the  ESU. 
The  studies  consist  of  five  assessment 
tasks  for  which  ESA-listed  fish  are 
proposed  to  be  taken:  1)  Presence/ 
absence,  2)  population  estimates,  3) 
spewner  sxirveys.  4)  genetic  sampling, 
and  5)  habitat  quality  evaluation.  ESA- 
listed  fish  will  be  observed  or  captuied, 
anesthetized,  handled,  allowed  to 
recover  from  the  anesthetic,  and 
released.  Indirect  mortalities  are  also 
requested. 

Mr.  Serfling  is  authorized  under 
Permit  1Q28  to  hold  shortnose  sturgeon 
(Acipenser  brevirostrum)  eggs  and  yolk- 
sac  fry  obtained  from  the  Huntsman 
Marine  Laboratory,  in  St.  Andrews,  New 
Brunswick,  Canada,  at  Mote  Marine 
Laboratory  in  Florida  to  determine  the 
effects  of  toxins  on  egg  viabilty  and 
yolk-sac  survival  rates.  These  viability 
and  survival  rates  will  be  compared 
against  those  of  fish  from  the  USFWS 
hatchery  in  South  Carolina  and  the  St. 
Johns,  St.  Marys  and  Altamaha  Rivers  in 
Florida  and  Georgia,  the  collection  of 
which  was  previously  permitted  on 
March  6, 1997.  The  volimie  of  eggs  and 
fry  will  not  exceed  1.0  liter  in  volume. 

Mr.  Skjeveland  is  authorized  under 
Permit  1051  to  take  up  to  thirty  (30) 
listed  shortnose  sturgeon  from  the 
Chesapeake  Bay,  an  increase  of  5  from 
the  original  permit,  and  to  take  up  to 
thirty  (30)  listed  shortnose  sturgeon 
from  the  Delaware  Bay /River  estiiary  to 
determine  the  genetic  relationship  of 
these  two  stocks  and  to  determine  if 
there  is  migration  back  and  forth 
between  the  Chesapeake  and  Delaware 
Canal.  The  sturgeon  will  be  measured. 
tagged,  tissue  sampled,  and  released. 
Issuance  of  these  modifications,  as 
required  by  the  ESA,  were  based  on  a 
finding  that  such  permits:  (1)  Were 
applied  for  in  good  faith,  (2)  would  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 


permits,  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Those  individuals  requesting  a 
hearing  on  these  requests  for  permits 
should  set  out  the  specific  reasons  why 
a  hearing  would  be  appropriate  (see 
AOOnESaet).  The  holding  of  such  a 
hearing  is  at  the  diacietion  of  the 
Assistant  Adatinistiator  for  Fisheries, 
NOAA.  All  statemeats  and  opinions 
contained  in  the  above  applicatioD 
summaries  are  these  of  the  applicant 
and  do  not  necesaarily  reflect  the  views 
ofNMFS. 

DMed:  Hii    lahir  2^.  1M7. 
KtaKrChii. 
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AfOOICY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds 

for  new  and  renewal  grants,  notice  of 

availability  of  1998  application 

guidelines. 


r:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  the  availability  of  funds  for 
new  and  renewal  AmeriCorps  program 
grants  in  the  approximate  amounts  of: 
(1)  $40  million  for  AmeriCorps  National 
program  grants  (CFDA  #  94.004);  and  (2) 
S4.5  million  for  AmeriCorps  Indian 
Tribes  and  U.S.  Territories  program 
grants  (CFDA  #  94.004).  The  application 
forms  and  guidelines  for  completing 
new  applications  are  contained  in  (1) 
the  "AmeriCorps  National  1998 
Application  Guidelines",  and  (2)  the 
"1998  AmeriCorps  Application 
Guidelines  for  Indian  Tribes  and  U.S. 
Territories"  respectively.  Grantees  in 
their  first  or  second  year  of  operation 
should  contact  their  Corporation 
program  officer  for  information  about 
the  renewal  process. 
DATES:  Applicants  for  new  AmeriCorps 
National  grants  must  be  received  by  3:30 
p.m.  (E.S.T.),  February  6, 1998.  Notice 
regarding  the  renewal  application 
deadline  for  AmeriCorps  National  grants 
will  be  provided  to  existing  grantees  at 
a  later  date.  All  AmeriCorps  Indian 
Tribe  and  U.S.  Territory  applications 
must  be  received  by  3:30  p.m.  (E.S.T.). 
May  12, 1998. 


ADDRESSES:  All  applications  should  be 
submitted  to  the  Corporation  for 
National  Service.  1201  New  York 
Avenue,  NW,  Box  ACD  (for  AmeriCorps 
National).  Box  ITT  (for  AmeriCorps 
Indian  Tribes  and  U.S.  Toritories), 
Washington,  D.C.  20R25.  Facsiniles  will 
not  be  accepted. 

FOfI  mOTTNCII  MPONHAVKM  OOMTACT: 
Copies  of  the  "AaeriCoqis  Ns(tk»— 1 
IMS  Application  GuideliMs"  aay  he 
requested  by  calH^  (202)  M8-50ee. 
ext  125.  Copies  of  the  "19M 
AmeriCorps  Application  GirideHaes  far 
Is^aa  Tribes  and  U.S.  Tscritorias"  may 
be  leyieetad  by  calli«g  (2t2)  •»S-5008, 
ext  475.  If  potential  appUcaats  have 
questioBs  about  the  AflieriCocps 
NatJOBsJ  a{^Ucatioa  guideliaes  or  the 
applicatioB  process,  they  sheuki  contact 
the  Corporation  for  National  Service, 
AnafiCorps  Divact,  1201  New  York 
AvMHie,  NW,  WMhu^ton,  D.C  29525. 
Phone:  (202)  606-5000,  ext  125.  If 
potential  applicants  have  questians 
about  the  AmeriCorps  Indian  Tribes  and 
U.S.  Territories  application  guidelines 
or  the  application  process,  they  should 
contact  the  Corporation  for  National 
Service,  AmeriCorps  Indian  Tribes  and 
U.S.  Territories,  1201  New  York 
Avenue,  NW,  Washington,  D.C.  20525. 
Phone:  (202)  606-5000,  ext.  188. 
Organizations  interested  in  appl3ring  for 
AmeriCorps  National  program  funds 
may  participate  in  a  conference  call  on 
Monday.  December  15, 1997,  during 
which  Corporation  staff  will  provide 
technical  assistance  to  potential 
applicants.  The  call  will  begin  at  1:00 
P.M.  and  end  at  3:00  P.M.  (E.S.T.).  To 
register  for  this  call,  please  contact 
Jimmie  Bonah  at  (202)  606-5000, 
extension  286.  The  Corporation  staff 
will  also  conduct  conference  calls  to 
provide  technical  assistance  to  potential 
applicants  seeking  AmeriCorps  Indian 
Tribes  and  U.S.  Territories  program 
funds  on  February  3, 1998.  and 
February  10. 1998.  Both  calls  will  begin 
at  4:00  P.M.  (E.S.T.).  To  register  for 
these  calls,  please  contact  Pattie  Howell 
at  (202)-60&-5000,  extension  188.  In 
addition,  there  will  be  technical 
assistance  conferences  for  potential 
applicants  seeking  AmeriCorps  Indian 
Tribes  and  U.S.  Territories  program 
funds  on  January  9, 1998,  in  Las  Vegas, 
NV  and  on  February  6, 1998  in 
Memphis,  TN.  To  register  for  either  of 
the  conferences,  please  call  Pattie 
Howell,  at  (202)  606-5000,  ext  188.  The 
Corporation's  T.D.D.  number  is  (202) 
565-2799. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation's  requirements  for 
AmeriCorps  programs  are  set  forth  in 
the  Corporation's  authorizing  statute  (42 
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U.S.C.  section  12501  e(  seq.),  its 
implementing  regulations  (45  CFR  part 
2500  el  seq.).  and  grant  application  ^ 

guidelines.  In  addition  to  being 
thoroughly  familiar  with  the  statute  and 
its  implementing  regulations, 
prospective  applicants  should  read  the 
application  carefully  because,  in  some 
cases,  more  specific  information  is 
provided  there. 


AmeriCorps  engages  thousands  of 
Americans  on  a  frill  and  part-time  bvis 
to  help  communities  addiess  their 
toughest  challenges  while  ^pwning 
support  for  coU^,  graduate  school,  or 
job  training. 


Approximately  $40  million  is 
available  for  new  and  renewal  grants 
through  the  AmeriCorps  National 
program  competition. 

(1)  Eligible  AppUcants 

National  nonprofit  organizations. 
Indian  Tribes,  public  or  private 
nonprofit  oiganizations  (including  labor 
organizations),  subdivisions  of  states, 
and  institutions  of  higher  education  are 
eligible  to  apply  for  AmeriCorps 
National  program  funds.  For  the 
piirpose  of  this  grant  process,  a  national 
nonprofit  organization  is  any  nonprofit 
organization  whose  mission, 
membership,  activities,  or 
constituencies  are  national  in  scope. 
However,  an  organization  described  in 
Section  501(c)(4)  of  the  Internal 
Revenue  Code  of  1986,  26  U.S.C. 
501(c)(4).  that  engages  in  lobbying 
activities  is  not  eligible  to  apply,  serve 
as  a  host  site  for  Member  placements,  or 
act  in  any  type  of  supervisory  role  in  the 
program. 

Eligible  applicants  that  propose 
programs  in  more  than  one  State  are 
encouraged  to  seek  funding  directly 
from  the  Corporation.  These  applicants 
may  operate  programs  direcUy  or 
provide  subg^unts  to  local  chapters  or 
affiliates.  The  Corporation  strongly 
encourages  applicants  that  propose 
programs  in  a  single^tate  to  apply  to 
that  State's  Commission  on  National 
and  Community  Service. 

(2)  Estimated  Amoimt  and  Quantity  of 
Awards 

The  Corporation  expects  to  make 
fewer  than  forty  (40)  awards  for  new 
and  renewal  AmeriCorps  National 
operating  programs  in  the  Fiscal  Year 
1998  grant  cycle.  The  grant  size  will 
vary  by  circumstance,  need,  and 
program  model.  The  Corporation 
anticipates  that  it  will  not  be  able  to 


fund  AmeriCorps  National  programs  at 
the  same  level  as  it  has  in  the  past 
^because  of  a  congressionally-imposed 
cap  and  a  lack  of  available  carryover 
funds.  For  this  reason,  grantees  that 
have  previously  received  AmeriCorps 
funding  should  consider  significantly 
reducing  the  amount  of  requested 
support 

B.  AmeiiCorpt  Indian  Tribes  and  US. 
Tenitories 

Approximately  $2.27  million  is 
available  for  new  and  renewal 
AaMriCerps  Indian  Tribe  program 
grants,  and  ^provi— tely  $2.27  million 
is  avaiW>)e  for  new  and  renewal 
AmeriCorps  U.S.  TetrMories  profmai 
grants  under  a  populataen-based 
formula. 

(1)  Eligible  Applicants 

Eligible  applicants  inchide  Indian 
Tribes  and  U.S.  Territories.  For  the 
purposes  of  this  grant  program  an 
Indian  Tribe  is  an  (a)  Indian  Tribe, 
band,  nation,  at  other  organized  group 
or  community,  including  any  Native 
village,  as  defined  in  43  U.S.C.  section 
1602(c).  whether  organized  traditionally 
or  pursuant  to  the  Act  of  June  18. 1934 
(commonly  known  as  the  "Indian 
Reoiganization  Act,"  26  U.S.C.  section 
1461  et  seq.);  (b)  any  Regional 
Corporation  or  Village  Corporation,  as 
defined  in  43  U.S.C.  section  1602  (g)  or 
(j).  respectively,  that  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
under  Federal  law  to  Indians  because  of 
their  status  as  Indians;  and  (c)  any  tribal 
organization  controlled,  sanctioned,  or 
chartered  by  an  entity  described  in  (a) 
or  (b)  of  this  paragraph.  For  the 
purposes  of  this  grant  program,  U.S. 
Territories  are  (a)  American  Samoa,  (b) 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  (c)  Guam,  and  (d)^the 
U.S.  Virgin  Islands. 

(2)  Estimated  Amount  and  Quantity  of 
Awards 

Eligible  applicants  may  apply  for 
operating  funds  to  establish  AmeriCorps 
programs.  The  Corporation  expects  to 
make  fewer  than  ten  (10)  AmeriCorps 
Indian  Tribe  program  grants,  and  fewer 
than  ten  (10)  AmeriCorps  U.S. 
Territories  program  grants.  The  average 
award  under  each  program  will  be 
under  $300,000. 

Dated:  November  24, 1997. 
Stewart  A.  Davis, 

Acting  General  Counsel  Corporation  for 
National  and  Community  Sennce. 
(PR  Doc.  97-31265  Filed  11-26-97;  8:45  am] 
BNJJNO  CODE  aoso-as-p 


DEPARTMENT  OF  DEFENSE 
Departmant  of  the  AfMy 
AvaitabNHy  of  U.8.  PMMits  tor  Nor»- 


AOENCY:  U.S.  Aiwtf  I 
Laboratory,  Adalpki,  Maryland. 
action:  Notice. 

SUMMARY:  In  accordaMS  with  37  CFR 
404.6,  aimouncemsatt  is  made  of  the 
availability  of  the  fnlaniag,  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  AM  of  the  listed 
patents  have  been  asai^Md  to  the 
United  Stetes  of  AsMrtca  m  represented 
by  die  Secretary  of  tbs  Army, 
Washington,  DC 

These  patents  cewar  a  wide  variety  of 
technical  arts  inclvdiag:  A  method  for 
simulating  an  imaga  in  real  time  under 
turbulent  atmospheric  conditions;  an 
anned-state  detector  for  land  mines;  a 
lead-acid  battery  dasuliMor/rajuvenator 
and  a  natural  computing  system. 

Under  the  audiority  of  Section 
ll(aK2)  of  die  Federal  Technology 
Transfer  Act  of  1906  (Pnb.  L.  99-502) 
and  Section  207  of  Tide  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  on- 
exclusive,  exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufecturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Device  for  and  Method  of  Real- 
Time  Simulation  of  Atinospheric  Effects 
on  an  Image. 

Inventors:  Walter  B.  Miller,  Jennifn'  C 
Ricklin  and  Mikhail  A.  Vorontsov. 

Patent  Number  5,663.832. 

Issue  Date:  September  2, 1997. 

Title:  Aimed-Steted  Detector  for 
Antitank  Mines. 

Inventor:  John  E.B.  Tuttle. 

Patent  Number:  5.665,934. 

Issue  Date:  September  1997. 

Title:  Lead-Acid  Battery  Desulfator/ 
Rejuvenator. 

Inventors:  Carl  C&mpagnuolo,  Louis  P. 
Jarvis,  Anthony  PeUegrino,  Joseph 
DiCarlo  and  William  Keane. 

Patent  Number:  5,677,612. 

/ssue  Dote:  October  14. 1997. 

Title:  Natural  Computer  System. 

Inventor:  Somayajulu  D.  Karamchetty. 

Patent  Number:  5,680,557. 

Issue  Date:  October  21.  1997. 
FOR  FURTHER  MTORMATION  CONTACT: 
Ms.  Norma  Vaught,  Technology  Transfer 
Office.  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  Maryland 
20783-1197,  tel:  (301)  394-2952;  fex 
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(301)  394-5815;  e-mail: 

nvaughtSarl.mil. 

SUPPLEMEMTARY  INFORMATION:  None. 

Mary  V.  YoatB. 

Ahemate  Army  Federal  Register  Liaison 

Officer. 

[FR  Doc.  97-31309  Filed  ll-2fr-97;  8:45  am] 

MUMQCOOe  3710-Oe-M 


DEPARTMENT  OF  ENERGY 

FoMil  Energy;  National  Coal  Council 


Pursuant  to  Section  14(aK2)(A)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-4631  and  In  accordance  with 
title  41  of  the  Code  of  Federal 
Regulations,  section  101-6.1007,  and 
following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Coal  Council  has  been  renewed  for  a 
two-year  period  ending  November  22. 
1999.  The  Council  will  continue  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy,  on  a  continuing  basis,  regarding 
general  policy  matters  relating  to  coal 
issues. 

Council  members  are  chosen  to  assure 
a  well  balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  coal  industry,  including  large  and 
small  companies,  and  commercial  and 
residential  consumers.  The  Council  also 
has  members  who  represent  interests 
outside  the  coal  industry,  including 
environmental  interests,  labor,  research, 
academia.  and  minorities.  Membership 
and  representation  of  all  interests  will 
continue  to  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  and 
implementing  regulations. 

The  renewal  of  the  Council  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  in 
the  Department  of  Energy  by  law.  The 
Council  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  and 
implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Rachel  M.  Samuel  at  (202)  586- 
3279. 

Issued  at  Washington  D.C  on:  November 
21, 1997. 

JaamN.SoUt, 

Advisory  Committee  h4anagement  Officer. 
(FR  Doc.  97-31255  Filed  11-2&-97:  8:45  ami 
BILIJNQCOOC  ««aO  01-M 


DEPARTMENT  OF  ENERGY 

Fosail  Energy;  National  Petrolaum 
Council  Renewal 

FHirsuant  to  Section  14(a)(2){Ajof  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92—463)  and  in  accordance  with 
title  41  of  the  Code  of  Federal 
Regulations,  section  101-6.1007,  and 
following  consultation  with  the 
Committee  Management  Secretariat  of 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  National 
Petroleum  Council  has  been  renewed  for 
a  two-year  period  ending  November  22, 
1999.  The  Council  will  continue  to 
provide  advice,  infordlktion.  and   ' 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  oil  and  gas 
or  the  oil  and  gas  industry. 

Council  members  are  chosen  to  assure 
a  well-balanced  representation  from  all 
sections  of  the  country,  all  segments  of 
the  petroleimi  industry,  and  from  large 
and  small  companies.  The  Council  also 
has  members  who  represent  interests 
outside  the  petroleum  industry, 
including  representatives  from 
environmental,  labor,  research, 
academia,  minorities,  and  State  utility 
regulatory  commissions.  Membership 
and  representation  of  all  interests  will 
continue  to  be  determined  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  and 
implem'enting  r^ulations. 

The  renewal  of  the  Council  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The 
Council  will  operate  in  accordance  with 
the  Federal  Advisory  Committee  Act 
and  implementing  regulations. 

Further  information  regarding  this 
advisory  committee  may  be  obtained 
from  Rachel  M.  Samuel  at  202/586- 
3279. 

Issued  at  Washington,  DC  on  November  21, 
1997. 

Junes  N.SoUt. 

Advisory  Committee.  Management  Officer. 
|FR  Doc.  97-31254  Filed  11-26-97;  8:45  am] 
BiLUNQ  COOe  649<M>1-M 


DEPARTMENT  OF  ENERGY 

Deviation  From  the  Department  of 
Energy  Assistance  Regulations 

AOENCY:  E)epartment  of  Energy. 
ACTION:  Notice  of  class  deviation. 

summary:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  600.4,  hereby 
announces  two  deviations  from  its 


Financial  Assistance  Rules  for 
cooperative  agreement  awards  to 
Commercial  organizations  resulting  frtmi 
the  Program  Research  and  Development 
Announcement  for  Integrated  Fuel  Cell 
Systems  and  Components.  The  first 
deviation  will  allow  for  monthly 
submissions  of  Bnancial  and  progress 
reports.  The  second  deviation  will  allow 
for  an  original  and  four  copies  of 
technical  reports.  It  is  anticipated  that 
approximately  20  cooperative  agreement 
awards  will  be  made  to  commercial 
entities. 

SUPPt^MENTARY  INFORMATION:  In  this 
notice,  the  Department  of  Energy 
announces  that,  pursuant  to  10  CFR 
600.4,  the  Deputy  Assistant  Secretary 
for  Procurement  and  Assistance 
Management  has  made  a  determination 
of  the  need  for  a  class  deviation  to  the 
Department's  Financial  Assistance 
Rules.  A  deviation  to  10  CFR  600.151(b) 
has  been  approved  which  provides  that 
recipients  of  cooperative  agreement 
awards  resulting  from  the  Program 
Research  and  Development 
Announcement  for  Integrated  Fuel  Cell 
Systems  and  Components  for 
Transportation  and  Buildings,  will  be 
required  to  submit  to  EXDE  monthly 
instead  of  quarterly  reports  for  the 
Milestone  Report,  Project  Status  Report. 
and  Financial  Status  RepKirt.  The  fuel 
cell  program  requires  these  reports  on  a 
monthly  basis  for  the  purpose  of 
coordinating  and  comparing  project 
performance  and  costs  among  fuel  ceil 
program-participants  to  avoid  not  only 
duplication  of  research  effort,  but  to 
coordinate  any  shared  testing 
equipment,  and  to  provide  timely  and 
meaningful  technical  direction  as 
required. 

The  deviation  at  10  CFR  600.151(e) 
Mrill  allow  for  submission  of  an  original 
and  4  copies  of  the  Program 
Management  Plan,  Quarterly  Technical 
Progress  Reports,  Topical  Reports,  and 
Final  Technical  Report.  The  program 
reviewers  of  the  technical  reports  are 
located  at  both  DOE  Headquarters  and 
Argonne  National  Laboratory. 

Approval  of  thes^deviations  ensures 
that  the  program  goals  and  objectives 
are  achieved  and  that  public  funds  are 
conserved. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Langston,  (202)  586-6247. 

Issued  in  Washington.  DC  on  November  21, 
1997. 

Richwd  H.  Hopf. 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 
|FR  Doc.  97-31253  Riled  11-26-97;  8:45  am) 
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Biological  and  Environmental 
Research  Advisory  Committee;  Notice 
of  Open  IMeeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  L.  No.  92-463,  86  Stat.  770), 
notice  is  given  of  a  meeting  of  the 
Biological  and  Environmental  Research 
Advisory  Committee. 
DATES  AND  TIMES:  Tuesday,  December 
16. 1997,  8:30  a.m.  to  5:30  p.m.  and 
Wednesday,  December  17. 1997,  8:00 
a.m.  to  12:00  p.m. 

ADDRESS:  American  Geophysical  Union 
2000  Florida  Avenue,  NW.,  Washington. 
DC  20009 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
David  Thomassen  or  Ms.  Shirley 
Derflinger,  Designated  Federal  Officers, 
Office  of  Energy  Research,  ER-70.  U.S. 
Department  of  Energy.  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  Telephone:  For 
Dr.  David  Thomassen  (301)  903-9817, 
E-mail:  david.thomassen@oer.doe.gov, 
or  Ms.^hirley  Derflinger  (301)  903- 
0044,  E-mail: 
shirley.derfIinger6oer.doe.gov. 

SUPPIXMENTARY  INFORMATION: 

Puqiose  of  the  Meeting 

To  provide  advice  on  a  continuing 
basis  to  the  Director  of  Energy  Research 
of  the  Department  of  Energy  on  the 
many  complex  scientific  and  technical 
issues  that  arise  in  the  development  and 
implementation  of  the  biological  and 
environmental  research  program. 

Tentative  Agenda 

Tuesday,  December  16, 1997.  and 
Wednesday,  December  17. 1997 

•  Welcome  Remarks. 

•  Opening  of  Meeting. 

•  Remarks  from  Director,  Office  of 
Energy  Research. 

•  Update  on  Office  of  Biological  and 
Environmental  Research  Activities. 

•  Review  of  Subcommittee  Activities. 

•  New  Business. 

•  Public  Comment  (10-minute  rule). 

Public  Participation 

The  day  and  a  half  meeting  is  open  to 
the  public.  Written  statements  may  be 
filed  with  the  Committee  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  David  Thomassen  or 
Shirley  Derflinger  at  the  address  or 
telephone  numbers  listed  above. 
Requests  to  make  oral  statements  must 
be  received  five  days  prior  to  the 


meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chair  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  IE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC.  between  9:00  a.m. 
and  4:00  p.m.,  Mondajtothrough  Friday, 
except  holidays. 

Issued  in  Washington.  D.C  on  November 
21. 1997 

Ahfaea  T.  Vanzago, 

Acting  Deputy  Committee  Advisory 
Management  Officer. 

IFR  Doc.  97-31252  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP98-88-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Application 

November  21, 1997. 

Take  notice  that  on  November  13, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway).  600  Travis  Street. 
Houston,  Texas  77251-1478  filed,  in 
docket  No.  CP98-88-000,  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the  operation 
of  the  transmission  lines  on  its  Eugene 
Island  System  in  Offshore,  Louisiana  at 
the  maximum  allowable  operating 
pressure  (MAOP)  of  1200  psig.  Koch 
Gateway  asserts  that  this  increase  in 
MAOP  will  provide  it  with  a  more  cost 
efficient  method  of  utilizing  its  system 
by  uprating  existing  facilities,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Koch  Gateway  believes  that  increasing 
the  MAOP  from  1065  psig  to  1200  psig 
will  benefit  the  transportation  of  gas 
supplies  currently  connected  to  the 
system  and  also  new  supplies  being 
developed  near  the  system.  Koch 
Gateway  says  these  benefits  include:  (1) 
regain  the  bigher  throughput  of  volumes 
on  this  system;  (2)  greater  capacity  for 
shippers  and  producers;  (3)  maximized 
overall  utilization  and  flexibility  on 
Koch  Gateway's  system;  and  (4)  an 
ability  to  capitalize  on  the  grovvth 
potential  served  by  the  Eugene  Island 
System. 


Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
December  12, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  cmd  subject  to 
the  jiirisdiction  conferred  upon  the 
Federal  Enei^  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Koch  Gateway  to  appear 
or  to  be  represented  at  the  hearing. 
Liawood  A.  WalMm.  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31181  Filed  11-26-97;  8:45  am] 
Biumo  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Eitergy  Regulatory 
Commission 

[Dodwt  No.  RP96-20&-027] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  21, 1997. 

Take  notice  that  on  November  18. 
1997.  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Fourth 
Revised  Volume  No.  1.  the  following 
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revised  tariff  sheet  to  be  effective 
November  1,  1997: 

Third  Revised  Sheet  No.  7E.03 

NGT  states  that  the  purpose  of  this 
filing  is  to  correctly  revise  the  contract 
demand  level  for  a  particular  shipper, 
which  revision  should  have  been 
reflected  in  the  October  31.  1997  filing 
in  the  above  referenced  docket,  but  yras 
inadvertently  omitted.  The  tariff  sheet 
included  in  the  instant  filing  sets  forth 
the  revised  contract  demand  level.  No 
revisions  were  made  to  the  formula  used 
in  calculating  the  rate  for  the  particular 
shipper. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  on 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31188  FUed  11-26-97;  8:45  am) 

BNJJNQ  COM  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-93-000] 

Norttwm  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

November  21.  1997. 

Take  notice  that  on  November  17, 
1997,  Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  3330,  Omaha, 
Nebraska  68103-0330,  filed  in  Docket 
No.  CP98-93-000  a  request  pursuant  to 
§§  157.205, 157.212.  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211,  157.216)  for  authorization  to 
upgrade  an  existing  delivery  point, 
located  in  Wabasha  County,  Minnesota, 
to  accommodate  natural  gas  deliveries 
to  Northern  States  Power  Company- 
Minnesota  (NSP),  under  Northern's 
blanket  certificate  issued  in  Docket  No. 
CP82-401-000,  pursuant  to  Section  7(c) 
of  the  Natiual  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspectioix. 


Northern  proposes  to  upgrade  an 
existing  delivery  point  consisting  of  the 
replacement  of  the  meter  modules, 
located  in  Wabasha  County,  Minnesota, 
to  accommodate  natural  gas  deliveries 
to  NSP  under  currently  effective 
throughput  service  agreements. 
Northern  asserts  that  NSP  has  requested 
the  upgrade  of  the  delivery  point  to 
provide  increased  natural  gas  service  to 
the  Lake  City  #1  town  border  station. 

Northern  declares  the  estimated  peak 
day  and  annual  volumes  would  be 
increased  bom  3,443  MMBtu  to  3,620 
MMBtu  and  from  513.972  MMBtu  to 
524,250  MMBtu,  respectively.  Northern 
states  that  the  estimated  cost  to  upgrade 
the  delivery  point  is  $25,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  fifter  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  boc.  97-31182  Filed  ll-2ft-g7:  8:45  am] 

BILUNO  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER98-124-000] 

Pttlladelphia  Gas  Works;  NoUce  of 
Issuance  of  Order 

November  21, 1997. 

Philadelphia  Gas  Works  (PGW) 
submitted  for  filing  a  rate  schedule 
under  which  PGW  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  PGW  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  PGW 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  futiire  issuances  of  securities  and 
assumptions  of  liability  by  PGW. 

On  November  19.  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications.  Office  of 
Electric  Power  Regulation,  granted 


requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  PGW  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  3$5.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  PGW  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued    , 
approval  of  PGW's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  19.  1997.  Copies  of  the  full 
text  of  the  order  are  available  bora  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  N.E.  Washington.  D.C. 
20426. 

Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31189  Filed  11-26-97;  8.45  am] 

BtUJNQ  COOC  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR98-1-000] 

The  Peoples  Gas  Light  and  CokB 
Company;  Notice  of  Petition  for  Rate 
Approval 

Novemtwr  21, 1997. 

Take  notice  on  November  12.  1997, 
The  Peoples  Gas  Light  and  Coke 
Company  (Peoples  Gas)  filed  a  petition 
for  rate  approval,  pursuant  to  Section 
284.123(b)(2)  of  the  Commission's 
regulations,  requesting  that  the 
Conunission  approve  as  fair  and 
equitable  rates  for  firm  and  interruptible 
transportation  services.  Concurrent  with 
this  petition  for  rate  approval.  Peoples 
Gas  states  that  it  has  filed  in  Docket  No. 
CP98-84-000  an  application  for  a 
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blanket  certificate  of  public  convenience 
and  necessity  to  provide  firm  and 
interruptible  transportation  services. 

Based  on  a  straight  fixed  variable  rate 
design.  Peoples  Gas  proposes  a  cost- 
based  firm  transportation  monthly 
reservation  rate  of  $2.0690  per  MMBtu. 
For  interruptible  service,  Peoples  Gas 
proposes  a  maximum  commodity 
charge,  based  on  a  100%  load  factor 
derivation  of  the  firm  transportation 
rate,  of  $0.0680  per  MMBTU.  Peoples 
Gas  also  proposes  an  authorized  overrun 
charge  equivalent  to  the  interruptible 
transportation  commodity  charge  of 
$0.0660  per  MMBTU.  These  proposed 
maximum  rates  would  be  subject  to 
discounting  by  Peoples  Gas. 

Peoples  Gas  states  that  it  is  an 
intrastate  gas  distribution  company 
serving  retail  customers  in  the  City  of 
Chicago,  Illinois.  Peoples  Gas  states  it  is 
a  public  utility  under  the  Public 
Utilities  Act  of  Illinois  and  is  subject  to 
the  jurisdiction  of  the  Illinois  Conunerce 
Commission. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  filing  date,  the  rate  will 
be  deemed  to  be  fiair  and  equitable  and 
not  in  excess  of  an  amount  which 
interstate  pipelines  would  be  permitted 
to  charge  for  similar  transportation 
service.  The  Commission  may,  prior  to 
the  expiration  of  the  150-day  period, 
extend  the  time  for  action  or  institute  a 
proceeding  to  afford  parties  an 
opportunity  for  written  comments  and 
for  the  oral  presentation  of  views,  data, 
and  argiunents. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street.  NsE.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  December  8, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon.  Jr., 
Acting  Secretary. 

(FR  Doc.  97-31187  FUed  11-26-97;  8:45  am] 
BIUJNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  crree-s-oocq 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Rling 

November  21, 1997. 

Take  notice  that  on  November  19, 
1997,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Voliune  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  November  19, 1997: 

Tenth  Revised  Sheet  No.  825 
Twelfth  Revised  Sheet  No.  826 
Sixteenth  Revised  Sheet  No.  827 
Eleventh  Revised  Sheet  No.  828 
Seventeenth  Revised  Sheet  No.  829 
Fifteenth  Revised  Sheet  No.  830 
Eighteenth  Revised  Sheet  No.  831 
Twentieth  Revised  Sheet  No.  832 
Twentieth  Revised  Sheet  No.  833 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  being  filed  simply  to 
update  its  Master  Receipt/Delivery  Point 
List. 

Any  pereon  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Sti^t.  N.W.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr„ 
Acting  Secretary. 

(FR  Doc.  97-31183  Filed  11-26-97;  8:45  am) 
BiLUNQ  cooe  snr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER96-17»4-002.  el  aL] 

Southern  Company  Services,  Inc.,  at 
ai.;  Electric  Rate  and  Corporate 
Regulation  Riings 

November  20, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  Company  Services,  Inc. 

[Docket  No.  ER96-1 794-002] 

Take  notice  thdl  on  October  24, 1997, 
Southern  Company  Services,  Inc., 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket 

Comment  date:  December  4.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  . 

[Docket  No.  DR98-04-000] 

Take  notice  that  on  October  28.  1997. 
Allegheny  Power,  filed  on  behalf  of 
West  Penn  Power  Company,  an 
Application  for  approval  of  depreciation 
rates  pursuant  to  Section  302  of  the 
Federal  Power  Act.  The  profwsed 
depreciation  rates  are  for  accounting 
piuposes  only.  Allegheny  Power  states 
that  the  proposed  West  Penn  new 
depreciation  rates  were  approved  for 
retail  purposes  by  the  Pennsylvania 
I^lblic  Utility  Commission  as  of  January 
1, 1997.  Allegheny  Power  requests  that 
the  Commission  allow  the  proposed 
depreciation  rates  to  become  effective 
on  January  1. 1997. 

Comment  date:  December  15. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Potomac  Electric  Power  Company 

(Docket  No.  ER96-g29-000) 

Take  notice  that  on  November  7, 
1997,  Potomac  Electric  Company 
(PEPCO).  tendered  for  filing  a  letter 
informing  the  Commission  that  prior  to 
the  effective  date  of  the  settiement  in 
this  docket,  PEPCO  provided  no 
transmission  service  at  rates  in  excess  of 
the  settiement  rates,  and  therefore,  no 
refunds  are  due. 

Comment  date:  December  4,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northeast  Utilities  Service  Company 

[Docket  No.  ER9&-456-000) 

Take  notice  that  on  October  31. 1997, 
Northeast  Utilities  Service  Com(>any 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  with  DPL  Energy,  Inc.,  under 
the  NU  System  Companies'  Sale  for 
Resale,  Tariff  No.  6. 
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^aJSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  DPL  Energy,  Inc. 

NUSCO  requests  that  the  Service 
Agreement  become  efiective  October  28, 
1997. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PPftL,  Inc. 

(DockBt  No.  ER98-<57-000| 

Take  Notice  that  on  October  31, 1997, 
PP&L,  Inc.,  (formerly  known  as 
Pennsylvania  Power  4  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
October  28,  1997,  witll  Southern 
Company  Services,  Inc.,  as  agent  for 
Alabama  Power  Company,  Georgia 
Power  Company,  Gulf  Power  Company, 
Mississippi  Power  Company,  and 
Savannah  Electric  and  Power  Company 
(SCSI),  under  PP&L's  FERC  Electric 
Tariff.  Original  Volume  No.  5.  The 
Service  Agreement  adds  SCSI  as  an 
eligible  customer  under  the  Tariff. 

PPflbL  requests  an  effective  date  of 
October  31,  1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  SCSI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 


Continent  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Maine  Electric  Power  Company 

(Docket  No.  ER98-458-000I 

Take  notice  that  on  October  31, 1997, 
Maine  Electric  Power  Company 
(MEPCO),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
NorAm  Energy  Services,  Inc.  Service 
will  be  provided  pursuant  to  MEPCO's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO — 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Comment  date:  December  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  Colorado 

(Docket  No.  ER98-460-000] 

Take  notice  that  on  October  31, 1997, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendered  for  filing  a 
new  rate  schedule  for  service  to 
UtiliCorp  United  Inc.  (UtiliCorp),  to  be 
included  in  its  wholesale  electric  rate 
tariff.  The  new  rate  schedule  is  for 
additional  partial  requirements  service 
to  UtiliCorp. 


Comment  date:  December  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Servicx  Company 

(Docket  No.  ER9a-^61-000] 

Take  notice  that  on  October  31, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  its  affiliates  The 
Connecticut  Light  &  Power  Company 
and  Public  Service  Company  of  New 
Hampshire,  tendered  for  filing  a  request 
for  a  rate  schedule  change  to  the 
following  rate  schedule:  CL&P  FERC 
Rate  Schedule  No.  2. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  The  Reading 
Municipal  Light  Department  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edison  Cmnpany 

(Docket  No.  ER98-462-000] 

Take  notice  that  on  October  31, 1997. 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  a  change  in 
rate  for  scheduling  and  dispatching 
services  as  embodied  in  Edison's 
agreements  with  the  following  entities: 


Entity 


1.  City  of  Anaheim  . 

2.  City  01  Azusa  

3.  City  of  Banning  .. 

4.  City  of  Cotton  

5.  City  of  Riverside 


6.  City  of  Vemon 

7.  Arizona  Electric  Power  Cooperative 

8.  Aiizona  Pubiic  Service  Company 

9.  California  Department  of  Water  Resouces  ... 

10.  City  of  Burt)ank  

11.  City  of  Glendale  

12.  City  of  Los  Angeles  Department  d  Water 
and  Power. 

13.  City  of  Pasadena  _ _. 

14.  Coastal  Electnc  Services  Company 

15.  Irr^perial  Imgation  District 

16.  Metropolitan  Water  District  of  Souttiem  Caii- 
fomia. 

17.  M-S-R  Put)lic  Power  Agency  ..... 

18.  Norttiem  Calif omia  Power  Agency  

19.  Pacific  Gas  and  Electnc  Company 

20.  PadfiCorp  

21.  Rainbow  Energy  Mariteting  Corporation  

22.  San  Diego  Gas  &  Electnc  Company 

23.  Soutriem  California  Water  Company 

24.  Western  Area  Power  Administration 


FERC  rate  schedule  numtMr 


13a  246.6.  246.8.  246.13,  246.29,  246.32.1 ,  246.33.1 ,  246.36. 

160.  247.4.  247.6,  247.8.  247.24,  247.29,  247.29.6. 

159,  248.5,  248.7,  248.24,  248.29.  248.29.8,  248.37. 

162,  249.4,  249.6.  249.8.  249.24.  249.29. 

129.  250.6,  250.8.  250.10,  250.15.  250.21.  250.27.  250.30,  250.35,  250.41.  250.44.  250.46. 

250.50. 
149.  154^4,  172.  207,  272.  276. 
132.  161. 
185.348. 

112.113,181,342. 
166. 
143. 
102,  118.  140.  141.  163.  188. 

158. 
347. 

259.268. 
292. 

153.  339. 

240. 

117,147,256.318. 

275. 

346. 

151. 

349.3. 

120. 


Edison  requests  that  the  revised  rate 
for  these  services  be  made  effective 
January  1,  1998. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 


State  of  California  and  all  Interested 
parties. 

Comment  date:  December  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


10.  Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 

[Docket  No.  ERg8-464-000l 

Take  notice  that  on  October  31, 1997, 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (d/b/a 
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GPU  Energy)  filed  executed  Retail 
Transmission  Service  Agency 
Agreements  between  GPU  Energy  and 
(1)  NorAm  Energy  Management,  Inc., 
dated  October  22. 1997;  (2)  DuPont 
Power  Marketing.  Inc..  dated  October 
22,  1997;  (3)  Energis  Resources,  Inc.. 
dated  October  22. 1997;  (4)  PP&L  d/b/ 
a  PP&L  EnergyPlus  dated  October  17, 
1997;  (5)  GPU  Advanced  Resources 
dated  October  14. 1997;  (6)  CNG  Retail 
Services  Corporation  dated  October  17. 
1997;  (7)  Dehnarva  Power  &  Light 
Company  d/b/a  Conectiv  Energy  dated 
October  23. 1997;  and  (8)  QST  Energy 
Trading,  hic,  dated  October  23,  1997. 
GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1, 1997,  for  the  Retail 
Transmission  Service  Agency 
Agreements. 

GPU  Energy  will  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER98-465-000| 

Take  notice  that  on  October  31. 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Sales  Service  Agreement  and 
an  executed  Standard  Transmission 
Service  Agreement  for  Non-Finn  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  The  Energy  Authority, 
Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  The 
Energy  Authority,  Inc.,  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4 7-000 
and  allowed  to  become  effective  by  the 
Commission.  Under  the  Sales  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  general 
purpose  energy  and  negotiated  capacity 
to  "The  Energy  Authority,  Inc.,  pursuant 
to  the  Wholesale  Sales  Tariff  field  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER95-1222-000 
as  amended  by  the  Commission's  order 
in  Docket  No.  ER9  7-4  58-000  and 
allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreements  be  allowed  to 
become  effective  as  of  October  31, 1997. 
Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 


Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  December  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Vii^ginia  Electric  and  Power 
Company 

(Docket  No.  ER98-467-O0O] 

Take  notice  that  on  October  31,  1997, 
Virginia  Electric  and  Power  Company, 
tendered  for  filing  three  executed 
agreements  with  Old  Dominion  Electric 
Cooperative:  an  amended 
Interconnection  and  Operations 
Agreement,  a  Network  Integration 
Transmission  Agreement  and  a  Network 
Operating  Agreement. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  PECO  Energy  Compamj 

[Docket  No.  ER98-«84-000i 

Take  notice  that  on  October  31, 1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Transmission  Agency 
Agreement  between  PECO  and  Eastern 
Group  (hereinafter  Supplier).  The  terms 
and  conditions  contained  within  this 
Agreement  are  identical  to  the  terms 
and  conditions  contained  with  the  Form 
of  Transmission  Agency  Agreement 
submitted  to  the  Commission  on 
October  3, 1997,  as  part  of  the  joint 
filing  by  the  Pennsylvania  Public  Utility 
Commission  and  the  Pennsylvania  PJM 
Utilities  at  Docket  No.  ER98-64-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Transmission 
Agency  Agreement  between  PECO  and 
an  alternative  supplier  participating  in 
PECO's  Retail  Access  Pilot  Program. 

Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PECO  Energy  Company 

[Docket  No.  ER98-485-000J 

Take  notice  that  on  October  31,  1997. 
PECO  Energy  Company  (PECO)  filed  an 
executed  Installed  Capacity  Obligation 
Allocation  Agreement  between  PECO 
and  Eastern  Group  (hereinafter 
Supplier).  The  terms  and  conditions 
contained  within  this  Agreement  are 
identical  to  the  terms  and  conditions 
contained  with  the  Form  of  Installed 
Capacity  Allocation  Agreement  filed  by 
PECO  with  the  Commission  on  October 
3,  1997,  at  Docket  No.  ER98-28-000. 
This  filing  merely  submits  an  individual 
executed  copy  of  the  Installed  Capacity 
Obligation  Allocation  Agreement 
between  PECO  and  an  alternate  supplier 
participating  in  PECO's  Pilot. 


Copies  of  the  filing  were  served  on  the 
Supplier  and  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

[Docket  No.  ER9&-488-000) 

Take  notice  that  on  October  31, 1997, 
Cinergy  Services,  Inc.,  on  behalf  of  its 
Operating  Company  affiliates.  The 
Cincinnati  Gas  &  Electric  Company  and 
PSI  Energy,  Inc.,  (collectively  referred  to 
as  Cinergy),  tendered  for  filing  a  Power 
Service  Agreement  between  Cinergy  and 
the  city  of  Bristol,  Virginia  (Bristol)  as 
a  Service  Agreement  for  a  long-term 
market  based  sale  in  fulfillment  of 
requirements  imposed  on  Cinergy  by 
Order  dated  November  15. 1996.  in 
Docket  No.  ER96-2506-O00  or,  in  the 
alternative,  as  an  original  rate  schedule. 
Cinergy  has  requested  an  effective  date 
of  January  1, 1998,  for  the  Power  Senice 
Agreement. 

Copies  of  the  filing  have  been  served 
on  the  Bristol  Virginia  Utilities  Board, 
the  State  Corporation  Commission  of 
Virginia  and  the  parties  to  Docket  No. 
ER96-2506-000. 

Comment  date:  December  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Northern  States  Power  Company 
(Minnesota);  Northern  States  Power 
Company  (Wisconsin) 

[Docket  No.  ER98-489-000I 

Take  notice  that  on  October  31, 1997, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  jointly  tendered 
for  filing  the  existing  Exliibit  VII  and 
revised  Exhibits  Vm  and  IX  to  the 
Agreement  to  Coordinate  Plaiming  and 
Operations  and  Interchange  Power  and 
Energy  between  Northern  States  Power 
Company  (Minnesota)  and  Northern 
States  Power  Company  (Wisconsin) 
(Interchange  Agreement).  The 
Interchange  Agreement  is  NSP 
(Minnesota)  FERC  Rate  Schedule  No. 
437  and  NSP  (Wisconsin)  FERC  Rate 
Schedule  No.  73. 

The  NSP  Companies  request  an 
effective  date  of  January  1, 1998,  sixty- 
two  days  after  filing,  without 
suspension.  Copies  of  the  filing  letter 
and  Exhibits  VII,  VIII  and  IX  have  been 
served  upon  the  wholesale  and 
wheeling  customers  of  the  Companies. 
Copies  of  the  filing  have  also  been 
mailed  to  the  State  Commissions  of 
Michigan,  Minnesota,  North  Dakota, 
South  Dakota  and  Wisconsin. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C.  Operating 
Agreement 

(Docket  No.  ER9&-490-OOOI 

Take  notice  that  on  October  30, 1997, 
the  PJM  Interconnection.  L.L.C.  (PJM). 
filed,  on  behalf  of  the  Members  of  the 
LLC,  membership  applications  of 
Cinergy  Resources,  Inc.,  GPU  Advanced 
Resources.  The  Power  Company  of 
America,  LJ*..  and  UGI  Power  Supply, 
Inc.  PJM  requests  an  efiiective  date  of 
October  31,  1997. 

Comment  date:  December  4. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Additional  Signatories  to  PJM 
Interconnection,  LX.C  Operating 
Agreement 

(Docket  No.  ER98-491-000) 

Take  notice  that  on  October  31. 1997, 
the  PJM  Interconnection,  L.L.C.  (PJM). 
filed,  on  behalf  of  the  Members  of  the 
LLC,  membership  application  of 
Horizon  Energy.  PJM  requests  an 
efiiactive  date  of  November  1. 1997. 

Comment  date:  December  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Additional  Signatories  to  PJM 
Interconnection,  LJ^C  Operating 
Agreement 

(Docket  No.  ER98-492-000) 

Take  notice  that  on  October  31, 1997, 
the  PJM  hiterconnection.  L.L.C.  (PJM), 
filed,  on  behalf  of  the  Members  of  the 
LLC.  membership  applications  of  DTE- 
Energy  Trading  and  DTE-CoEnergy. 
PJM  requests  an  effective  date  of 
November  1,  1997. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  San  Diego  GaaTh  Electric  Company 

[Docket  No.  ER98-497-000) 

Take  notice  that  on  October  31, 1997, 
San  Diego  Gas  &  Electric  Company 
(SDG&E).  tendered  for  filing  seven  (7) 
Service  Agreements  for  wholesale 
distribution  service  provided  by  SDG&E 
as  a  distribution  service  provider  to 
SDG&E's  combustion  turbines.  SDG&E 
requests  that  the  proposed  Service 
Agreements  be  made  effective  no  later 
than  January  1, 1998. 

SDG&E  states  that  the  Service 
Agreements  specify  rates,  terms,  and 
conditions  under  which  SDG&E  will  use 
its  own  distribution  system  to  make 
wholesale  sales  of  electric  power  to  the 
California  Independent  System  Operator 
or  the  California  Power  Exchange  in  the 
restructured  California  marketplace.  The 
form  of  these  Service  Agreements  was 


filed  by  SDG&E  on  August  15,  1997  in 
Docket  No.  ER97-4235-000. 

Comment  date:  December  4,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Rocky  Mountain  Reserve  Group 

(Docket  No.  ER98-498-0001 

Take  notice  that  on  October  31,  1997. 
Public  Service  Company  of  Colorado 
(PSCO),  on  behalf  of  itself,  Black  Hills 
Corporation  operating  as  Black  Hills 
Power  and  Light  Company  and  the 
WestPlains  Energy  division  of  UtiliCorp 
United  Inc..  filed  the  Articles  of 
Incorporation,  Bylaws  and  initial 
Policies  for  the  Rocky  Mountain  Reserve 
Group. 

PSCO  requests  an  effective  date  of 
Januaiy  1, 1998. 

Copies  of  the  filing  have  been  served 
on  the  regulatory  commissions  in 
Colorado.  Nebraska.  South  Dakota,  Utah 
and  Wyoming. 

Comment  aate;  December  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-501-000| 

Take  notice  that  on  October  31,  1997, 
Northeast  Utilities  Service  Company 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company. 
Holyoke  Power  and  Electric  Company 
and  Public  Service  Company  of  New 
Hampshire  (collectively,  the  NU  System 
Companies),  hereby  respectfully 
requests  that  the  Conmiission  grant  the 
NU  System  Companies  a  30  day 
extension  of  time  to  file  the  quarterly 
transaction  report  of  NUSCO's  activity 
under  the  NU  System  Companies'  Tariff 
No.  7  for  the  quarter  ending  September 
30. 1997. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Montaup  Electric  Company 

(Docket  No.  ER98-502-OOOI 

Take  notice  that  on  October  31, 1997, 
Montaup  Electric  Compemy  (Montaup) 
filed  revisions  to  its  open  access 
transmission  tariff  which  (a)  provide  for 
retail  transmission  and  subtransmission 
service  within  the  service  territory  of 
the  Pascoag,  Rhode  Island.  Fire  District, 
and  (b)  provide  Pascoag  with  a  revenue 
credit  against  its  tariff  payments  for 
network  transmission  service  in  the 
amount  of  any  revenues  collected  by 
Montaup  for  retail  transmission  and 
subtransmission  service.  Montaup 
requests  that  these  tariff  revisions  be 
allowed  to  become  effective  on  January 
1, 1998. 


Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9S-503-000| 

Take  notice  that  on  November  3, 
1997,  Louisville  Gas  and  Electric 
Company,  tendered  for  filing  copies  Of 
service  agreements  between  Louisville 
Gas  and  Electric  Company  and  Electric 
Clearinghouse.  Inc.,  under  Rate  GSS. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  West  Energy  Corporation 

(Docket  No.  ER98-504-000] 

Take  notice  that  on  October  31, 1997, 
New  West  Energy  Corporation  (New 
West)  tendered  for  filing,  purauant  to 
Rule  205, 18  CFR  385.205,  a  petition  for 
waivera  and  blanket  approvals  imder 
various  regulations  of  the  Commission, 
and  requests  that  the  Commission  waive 
the  60-day  notice  requirement  so  that  its 
FERC  Electric  Rate  Schedule  No.  1,  can 
become  effective  on  the  fint  day 
following  the  filing. 

New  West  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  power  marketer  and,  potentially,  as 
a  broker.  In  transactions  where  New 
West  sells  wholesale  electric  power  and 
energy,  it  proposes  to  make  such  sales 
at  rates,  terms  and  conditions  to  be 
mutually  agreed  to  with  the  purchasing 
party.  As  outlined  in  the  application. 
New  West  is  an  affiliate  of  the  Salt  River 
Project  Agricultural  Improvement  and 
Power  District,  an  agricultural 
improvement  district  organized  and 
existing  under  the  laws  of  the  State  of 
Arizona. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ER98-505-O0O) 

Take  notice  that  on  November  3, 
1997,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  34  to  add  eight  (8)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
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waiver  of  notice  requirements  to  mutn 
service  available  as  of  November  1, 
1997,  to  Allegheny  Energy  Solutions. 
Inc.,  AvisU  Energy,  kic,  DTE  Eneigy 
Trading,  Inc.,  Delmarva  Power  &  Light 
Company.  Eaeigis  Resources 
Incorporated.  Horizon  Energy  Company, 
Penn  Power  Energy,  aad  Woodruff 
Energy. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Cenmission.  and  all  parties  of 
record. 

Coutment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragn^ik  E 
•t  the  end  of  this  notice. 


27. 


Gmi 


(Docket  No.  QlM-5S«-000l 

Take  notice  that  on  October  31, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  proposed 
formula  rate  tariff  '""ppegff  to  recover 
from  PGlf  8  existing  wholesale  power 
customen  a  portion  of  the  California 
Power  Exch^ige  (PX)  Administrative 
Charge.  PG&E  requests  that  its  filing  be 
made  effective  at  the  same  time  the 
separately  filed  Restated  PX  Tariff  is 
mad^^fflective. 

This  filing  is  part  of  the 
comprehensive  restructuring  proposal 
for  the  California  electric  power 
industry  that  is  being  filed  with  the 
Federal  Energy  Regulatory  Commission. 
Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  all  other  parties  listed 
as  PG&E's  existing  wholesale  power 
customers  in  this  filing. 

Comment  date:  December  4, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER98-557-000I 

Take  notice  that  on  October  31, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  proposed 
formula  rate  tariff  language  to  recover 
from  PG&E's  existing  wholesale 
transmission  customera  and  the  Bay 
Area  Rapid  Transit  District  a  portion  of 
the  California  Independent  System 
Operator  (ISO)  Grid  Management 
Charge.  PG&E  requests  that  its  filing  be 
made  effective  at  the  same  time  the 
separately  filed  Restated  ISO  Tariff  is 
made  effective. 

This  filing  is  part  of  the 
comprehensive  restructiuing  proposal 
for  the  California  electric  power 
industry  that  is  being  filed  with  the 


Federal  Energy  Regulatory  Commission. 
Copies  of  this  filing  have  been  served 
upon  the  California  Public  Utilities 
Commission  and  all  other  parties  listed 
as  PG&E's  existing  transmission 
customers  in  this  filing. 

Comment  date:  December  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


IDsdtst  No.  ESM-S-ew) 

Take  notice  that  on  November  10, 
1M7,  Cantfal  Maine  Poww  Company 
fUad  an  i^pbcatioB  with  the 
Commasaion  pufsvant  to  Section  2(M.  of 
the  Fedaral  Power  Act,  seeking 
awtharity  t*  issue  aad  renew  on  or 
befeie  Pahcuary  29,  2aM.  ■wok  Loans. 
CowMKial  Paper  awl  Madiua-Tem 
Notes  matMring  oa«  year  or  lass  aiker  the 
date  of  issuance  in  aa  agpvfMe  face 
amount  not  exceeding  $130,000,000 
outstanding  at  any  (me  time. 

Cooifliene  dbte:  December  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  ArMMlaok  Valley  Ktadric  < 

(Docket  No.  ES9e-»-000) 

Take  notice  that  on  November  13. 
1997,  Aroostook  Valley  Electric . 
Company  filed  an  Application  under 
Section  204  of  the  Federal  Power  Act 
seeking  authority  to  issue  and  renew  on 
or  before  March  1.  2000.  bank  loans 
matiuing  one  year  at  less  after  the  date 
of  issuance  in  an  aggregate  face  amount 
not  exceeding  $5,000,000. 

Comment  date:  December  15. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Long  Island  f.ighHng  Campmaj 

(Docket  No.  OA9&-&-0001 

Take  notice  that  Long  Island  Lighting 
Company  (ULCO)  on  November  4, 1997, 
tendered  an  amended  filing  in  the 
above-referenced  docket  to  make  certain 
modifications  to  LILCO's  Power  Sales 
Tariff  (filed  with  the  Commission  on 
August  10, 1995,  as  amended  on  April 
4, 1996)  in  order  to  comply  with  Order 
Nos.  888  and  888A  and  with  LILCO's 
Open  Access  Transmission  Tariff 
(OATT),  the  settlement  rates,  terms  and 
conditions  of  which  were  approved  by 
the  Commission  on  May  14, 1997,  in 
Docket  No.  OA96-38-000. 

Copies  of  this  filing  have  been  served 
by  LILCO  on  the  New  York  State  Public 
Service  Commission  and  on  the  existing 
purchasers  who  have  executed  service 
agreements  under  LILCO's  Power  Sales 
Tariff  and  on  prospective  purchasers 
under  LILCO's  Tariff. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


32.  Ohio  Edison  Company.    ^ 
PennsylTania  Power  Company,  The 
CkveUnd  Bectric  ™ — rinaling  Co.  and 
"nw  Toledo  Edison  CompaBy 

(Dockat  No.  OA9fr-6-0e0| 

Take  notice  that  on  November  7, 
1997.  Ohio  Edison  Company. 
PennsylvaBia  Power  Company,  The 
Cleveland  Electric  Olumiaatij^ 
Company,  awl  The  Toledo  Ediscm 
Company  tendered  for  filii^  the 
Standards  of  Coaduct  for  the 
FirstEnergy  operating  companies 
effective  November  8, 1997.  The 
FirstEnetgy  Standards  of  CaodMct 
supersedes  1km  indiiridwal  Standards  of 
Conduct  prevkMisly  sahuriHuil  by  Ohio 
Edison  Canipauy  and  Centerior  Eaefgy 


Comment  date;  neosmhet  8, 1907,  in 
accordance  with  *f1andard  Pangn^h  E 
at  the  end  of  this  notice. 


E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Coramissifm, 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissicm's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  befora 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beK:ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watoon,  Jr., 
Actii^  SecTBtoiy. 
(FR  Doc.  97-31180  Filed  11-25-07;  8:45  amj 

BILUNQ  CODE  CriT-OI-P 


DEPARTMENT  OF  ENERGY 

FOdoral  Energy  Regulatory 
Commission 

[Profac^No.  2188-030] 

Montana  Power  Company;  Notice  of 
Extending  Time  to  Comment  on  Draft 
EIS 

November  21, 1997. 

The  Federal  Energy  Regulatory 
Commission  issued  a  Draft 
Enviroimiental  Impact  Statement  (DEIS) 
considering  issuance  of  a  new  license 
for  the  Missouri  Madison  Project.  The 
notice  of  Availability  of  the  DEIS 
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appeared  in  the  Federal  Register  on 
October  3, 1997  (62  PR.  51855). 

In  response  to  letters  filed  by  the 
Madison  Coalition  requesting  a 
technical  workshop  regarding  modeling 
of  thermal  impacts  associated  with  the 
Madison  Development  and  additional 
time  develop  comments  on  the  DEIS 
based  on  this  workshop,  I  am  extending 
the  DEIS  comment  period,  the  comment 
period  on  the  DEIS  is  extended  from 
December  2.  1997,  until  Febniary  23, 
1998. 

Anyone  wishing  to  comment  in 
#     writing  on  the  DEIS  must  do  so  no  later 
than  February  23,  1998.  Comments 
should  be  addressed  to:  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

Written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Missouri-Madison 
Hydroelectric  Project  No.  2188-030. 

For  further  information,  please 
contact  Mr.  R.  Feller  at  (202)  219-2796 
or  Mr.  John  McEachem  at  (202)  219- 
3056. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31185  Filed  11-2&-97;  8:45  am| 

8IUJNO  COOC  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Waiver  of  Article  501 

November  21. 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Waiver  of 
Article  501. 

b.  Projects  Nos.:  1510-010  and  2677- 
011. 

c.  Date  filed:  October  29, 1997. 

d.  Applicant:  City  of  Kaukauna, 
Wisconsin. 

e.  Names  of  Projects:  Kaukauna, 
Badger-Rapide  Croche. 

f.  Location:  On  the  Fox  River  in 
Outagamie  County,  Wisconsin. 

g.  f/7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  (Contact:  Peter  D.  Piast, 
P.E.,  Kaukauna  Electric  and  Water 
Dept..  777  Island  Street.  P.O.  Box  1777. 
Kaukauna.  WI  54130-7077,  (920)  766- 
5721. 

i.  FERC  Contact:  James  Hunter.  (202) 
219-2839. 

j.  Comment  Qate:  January  9,  1998. 

k.  Description  of  Request:  The  City  of 
Kaukauna  (City)  states  that  it  has 


complied  with  article  501  of  the  new 
licenses  issued  in  1989  for  these 
projects.  The  City  states  that  no 
substantial  changes  have  occiured  at  the 
projects,  resulting  in  the  duplication  of 
the  previous  report,  with  mere  date 
changes,  for  each  successive  article  501 
annual  report.  The  City  requests  waiver 
of  the  reporting  requirement. 

1.  This  notice  also  consists  of  the 
following  standard  pamgraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  19  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-31184  Filed  11-26-97;  8:45  am] 

BtUJNO  COOC  S717-01-M 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Revocation  of  Exemption 

November  21, 1997. 

Take  notice  that  the  following 
hydroelectric  appUcation  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection 

a.  Type  of  Action:  RevocatioD  of 
Exemption. 

b.  Project  No:  4737-002. 

c.  Licensee:  James  Werner. 

d.  Name  of  Project:  Trinity  Alps 
Project. 

e.  Location:  Trinity  Alps  Creek, 
Trinity  County,  CA. 

f.  Pursuant  to:  Federal  Power  Act,  16 
U.S.C  §§  792-828C. 

g.  Licensee  Contact:  (last  known 
address)  James  Werner,  P.O.  Box  480, 
Trinity  Center,  CA  96091-9707. 

h.  FERC  Contact:  Dean  C.  Wight.  (202) 
219-2675. 

i.  Comment  Date:  January  2,  1998. 

J.  Description  of  Proposed  Action:  The 
Commission  proposes  to  revoke  the 
exemption  from  licensing  for  the  Trinity 
Alps  Project  pursuant  to  section  4.106(f) 
of  the  regulations  (18  CFR  4.106(f)).  The 
project  has  not  been  operatioiial  since 
1988,  and  the  Commission  has  been 
unable  to  contact  the  exemptee.      * 

The  Commission  may  require  actions 
to  dispose  of  project  works  aad  restore 
project  lands.  The  Commission  requests 
comments  regarding  such  disposition 
and  restoration  from  the  Federal  and 
state  fish  and  wildlife  agencies 
identified  in  section  4.38  of  its 
regulation  (18  CFR  4.38). 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Document — Any  filing  must  bear  in  all 
capital  letters  the  title  "COMMENTS" 
"RECOMMENDATION  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  or 
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"OR  "MOTION  TO  INTERVENE  ",  as 
applicable,  and  the  Project  number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  if  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-31186  Filed  11-26-97;  8:45  am] 

BILUNQ  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-e] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Information 
Collection  Request  Numt>er  1597.02: 
Universal  Waste  Handlers  and 
Destination  Facilities,  Reporting  and 
Recordlceeping  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OM6): 
Universal  Waste  Handlers  and 
Destination  Facilities  Reporting  and 
Recordkeeping  Requirements,  EPA  ICR 
Number  1597.02,  0MB  Control  Number 
2050-0145,  current  expiration  date:  5/ 
31/98.  Before  submitting  the  ICR  to 
0MB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below.  Please  note  that  this 
action  does  not  create  any  new 
regulatory  requirements  for  persons  who 
manage  universal  waste. 


DATES:  Comments  must  be  submitted  on 
or  before  January  27,  1998. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97--UWIP-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Environmental 
Protection  Agency  Headquarters  (EPA 
HQ),  401  M  Street,  SW,  Washington,  DC 
20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to:  rcra- 

docket@epamail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
UWIP-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  1,  1235 
Jefferson  Davis  Highway,  first  floor. 
Arlington.  VA.  The  RIC  is  open  frt>m  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  the  public  must  make 
tm  appointment  by  calling  703-603- 
9230.  The  public  may  copy  a  maximiun 
of  100  pages  from  any  regulatory  docket 
at  no  charge.  Additional  copies  cost 
$.15/page. 

Copies  of  the  original  ICR  may  be 
requested  bom  the  docket  address  and 
phone  number  listed  above  or  may  be 
found  on  the  Internet.  On  the  Internet, 
access  the  main  EPA  gopher  menu  and 
locate  the  directory:  EPA  Offices  and 
Regions/Office  of  Solid  Waste  and 
Emergency  Response  (OSWER)/Office  of 
Solid  Waste  (RCRA/hazardous  waste- 
RCRA  Subtitle  C/generators. 

Follow  these  instructions  to  access 
the  information  electronically: 

WWW:  http://www.epa.gov/epaoswer/ 

hazwaste/id/imivwast.htm 
FTP:  ftp.epa.gov 
Login:  anonymous 
Password:  your  Internet  address 

Files  are  located  in  /pub/epaoswer. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  vrill 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  in  the 
RCRA  Information  Center  (the  RIC 
address  is  listed  above  in  this  section). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 


800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9610  or  TDD  703-412-3323. 
For  technical  information,  contact  Bryan 
Groce  at  703-308-8750. 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  waste  handlers  and 
destination  facilities  that  collect  and 
manage  certain  hazardous  waste 
batteries,  certain  hazardous  waste 
pesticides,  and  hazardous  waste 
merciuy-containing  thermostats. 

Title:  Universal  Waste  Handlers  and 
Destination  Facilities  Reporting  and 
Recordkeeping  Requirements,  EPA  ICR 
Number  1597.02,  0MB  Contixjl  Number 
2050-0145,  expiration  date:  5/31/98. 

Abstract:  EPA  promulgated  the 
Universal  Waste  standards  at  40  CFR 
part  273.  The  Universal  Waste  standards 
govern  the  collection  and  management 
of  widely  generated  wastes  known  as 
universal  wastes.  EPA  has  identified 
hazardous  waste  batteries,  certain 
hazardous  waste  pesticides,  and 
hazardous  waste  thermostats  as 
universal  wastes.  Other  wastes  may  be 
added  to  the  universal  waste  Federal 
program  if  EPA  determines  such 
regulation  is  appropriate.  The 
regulations  allow  universal  waste 
handlers  to  manage  universal  wastes 
under  a  reduced  set  of  regulatory 
requirements.  Destination  facilities,  on 
the  other  hand,  (i.e.,  those  facilities 
accepting  universal  waste  for  treatment, 
recycling,  or  disposal)  remain  subject  to 
standards  under  40  CFR  parts  264  or 
265. 

The  universal  waste  regulations  at 
part  273  were  promulgated  by  EPA 
under  the  authority  of  SubtiUe  C  in 
RCRA.  This  information  collection 
targets  the  collection  of  information  for 
the  following  reporting  or  recordkeeping 
requirements:  notification,  labeling  and 
marking,  storage-time  limitations,  off- 
site  shipments,  tracking  universal  waste 
shipments,  and  petitions  to  include 
other  waste  categories  at  the  federal 
levrf. 

It  is  necessary  for  EPA  to  collect 
universal  waste  information  to  ensure 
that  universal  waste  is  collected  and 
managed  in  a  manner  that  is  protective 
of  human  health  and  the  environment. 
EPA  requires,  among  other  things,  large 
quantity  handlers  of  universal  waste 
(LQHUWs)  to  notify  the  Agency  for  their  . 
imiversal  waste  management  activities 
so  that  EPA  can  obtain  general 
information  on  these  handlers,  and  so 
that  it  can  facilitate  enforcement  of  the 
regulations  at  part  273.  In  addition,  EPA 
requires  universal  waste  handlers  to 
record  the  date  on  which  they  begin 
storing  universal  waste  on-site  to  ensure 
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that  such  accumulation  is  performed 
responsibly.  EPA  also  requires  certain 
univeisal  waste  handlers  to  track  receipt 
of  universal  waste  shipments  as  well  as 
shipments  sent  off-site  to  ensure  that 
universal  waste  is  properly  treated, 
recycled,  and  disposed.  Finally,  the 
submission  of  petitions  in  support  of 
regulating  other  wastes  or  waste 
categories  under  part  273  helps  EPA  (1) 
to  compile  information  on  these  wastes, 
and  (2)  to  determine  whether  regulation 
as  a  universal  wa^te  is  appropriate. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

EPA  would  like  to  solicit  comments 
to: 

(I)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
number  of  likely  respondents  under  this 
collection  of  information  is  79,510 
(78,973  Small  Quantity  Handlers  of 
Universal  Wastes  (SQHUWs).  485 
LQHUWs,  and  52  Destination 
Facilities).  The  bottom  line  annual 
reporting  and  recordkeeping  burdea  to 
respondents  under  this  collection  of 
information  is  122,674  hours.  The 
average  annual  public  reporting  burden 
per  response  for  SQHUWs  under  this 
collection  of  information  is  0  hours.  The 
average  aimual  public  reporting  burden 
per  response  for  LQHUWs  is  estimated 
to  range  from  0  to  2.41  hours.  The 
average  annual  public  reporting  burden 
per  response  for  destination  facilities  is 
estimated  to  range  from  0  to  2.41  hours. 
The  average  annual  recordkeeping 
burden  per  response  for  SQHUWs  under 
this  collection  of  information  is 
estimated  to  range  from  1.12  to  1.62 
hours.  The  average  annual 
recordkeeping  burden  per  response  for 


LQHUWs  is  estimated  to  range  from 
5.82  to  6.82  hours.  The  average  annual 
recordkeeping  burden  per  response  for 
destination  facilities  is  estimated  to  be 
115.37  hours.  The  total  average  annual 
btirden  cost  for  universal  waste 
handlers,  universal  waste  petitioners, 
and  destination  facilities  is:  $5,303,419 
in  labor  costs;  $1,212  in  capital  costs; 
and  $244.25  in  annual  O&M  costs  (O&M 
costs  include  a  purchase  of  service 
component).  Bmden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  20, 1997. 
Eliubeth  Cotsworth, 
Acting  Director,  Office  of  Solid  Wasta. 
[FR  Doc.  97-31271  Filed  11-28-97;  8:45  am] 
BtuMQ  oooE  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6928^] 

Request  for  Nominations  to  North 
American  Free  Trade  Agreement-  and 
U.S.-IMexico  Border-Related 
Environmental  Advisory  Committees 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 

summary:  The  U.S.  Environmental 
Protection  Agency  (USEPA)  is  inviting 
nominations  to  fill  vacancies  on  two 
national  advisory  committees:  the 
Governmental  Advisory  Committee  to 
the  U.S.  Representative  to  the  North 
American  Commission  for 
Environmental  Cooperation  and  the 
Good  Neighbor  Environmental  Board. 
The  Agency  is  seeking  qualified  senior 
level  decision  makers  firom  diverse 
sectors  to  be  considered  for 
appointments.  Nominees  for  the 
Governmental  Advisory  Committee  may 
come  from  state,  local  or  tribal 
government  entities  anywhere  in  the 


U.S.  Nominees  for  the  Good  Neighbor 
Environmental  Board  must  come  from 
governmental  or  nongovernmental 
entities  in  the  states  of  Arizona, 
California,  New  Mexico  or  Texas. 
DATES:  Nominations  will  be  accepted 
until  close  of  business  E)ecember  12. 
1997. 

ADDRESSES:  Submit  nominations  to:  Mr. 
Robert  Hardaker,  Team  Leader  for 
Environment  and  Trade,  Office  of 
Cooperative  Environmental 
Management,  U.S.  Environmental 
Protection  Agency,  1601-F,  401  M 
Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hardaker,  Designated  Federal 
Officer.  U.S.  Environmental  Protection 
Agency,  1601-F,  Washington,  DC  20460; 
telephone  (202)  260-2477. 
SUPPLEMENTARY  INFORMATION:  These  two 
committees  are  Federal  advisory 
committees  operating  under  the  Federal 
Advisory  Committee  Act,  PL  92-463. 

The  Governmental  Advisory 
Committee  (GAC)  advises  the  U.S. 
Government  Representative  to  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Commission  on 
Enviroimiental  Cooperation  (CEC).  The 
Commission  on  Environmental 
Cooperation  (composed  of  the  heads  of 
the  environmental  agencies  for  Canada. 
Mexico  and  the  U.S.;  a  Secretariat 
headquartered  in  Montreal,  Canada;  and 
a  Joint  Public  Advisory  Committee 
composed  of  members  of  the  public 
from  each  country)  was  established  to 
protect  the  North  American 
environment  and  support  the 
environmental  goals  of  NAFTA.  NAFTA 
also  authorized  each  country  to 
establish  two  public  advisory 
committees  to  advise  its  representative 
to  the  CEC.  The  U.S.  Governmental 
Advisory  Committee  (GAC)  is  composed 
of  10  representatives  of  state,  local  and 
tribal  governments.  The  counterpart 
U.S.  National  Advisory  Committee  is 
composed  of  12  representatives  of 
nongovernmental  organizations.  USEPA 
is  not  currently  soliciting  for 
membership  on  the  National  Advisory 
Committee. 

The  Good  Neighbor  Environmental 
Board,  created  under  the  Enterprise  for 
the  Americas  Initiative  Act  of  1992, 
advises  the  President  and  the  Congress 
on  approaches  to  sustainable 
development  for  the  U.S.-Mexico 
border  region  that  address 
environmental,  natural  resotirces. 
health,  transportation,  housing,  and 
economic  development  issues,  and  that 
promote  coordination  of  governmental 
activities  along  the  U.S.-Mexico  border. 
The  Board  consists  of  representatives 
from  nongovernmental  organizations, 
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industry,  academia,  and  state  and  local 
governments  in  the  States  of  Arizona, 
California,  New  Mexico  and  Texas,  as 
well  as  frvm  eight  U.S.  Government 
agencies. 

Members  of  these  committees  are 
appointed  by  the  Administrator  of 
USEPA  for  a  term  of  one  year  with  the 
possibility  of  reappointment.  The 
Committees  meet  at  least  twice 
annually. 

Nominations  for  membership  must 
include  a  resume  and  short  biography 
describing  the  educational  and 
professional  qualifications  of  the 
nominee  and  the  nominee's  current 
business  address  and  daytime  telephone 
number. 

Dated:  November  14, 1997. 
Greg  Kan  JOB. 

Acting  Designated  Federal  Officer. 
IFR  Doc.  97-31276  Filed  ll-26:-97;  8:45  am] 
nuMQ  CODE  asao-so-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5486-71 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  November  17, 

1997  Through  November  21, 1997 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970452,  Final  EIS,  DOE.  NY. 
Disposal  of  the  Defueled  S3G  and  DIG 
Prototype  Reactor  Plants, 
Implementation,  Located  at  the  Knolls 
Atomic  Power  Laboratory  Kesselring 
Site  near  West  Milton,  Saratoga 
County,  NY,  Due:  December  29,  1997, 
Contact:  Andrew  S.  Baitinger  (518) 
884-1234. 

EIS  No.  970453.  Final  EIS,  MMS.  AL. 
LA.  MS.  TX.  Central  Plaiming  Area, 
Gulf  of  Mexico  Outer  Continental 
Shelf  Oil  and  Gas  Lease  Sales  169, 
172, 175,  178  and  182,  Lease  Offering, 
Offshore  Marine  Environment  and 
Coastal  Counties/Parishes  of  AL.  MS, 
LA  and  TX,  Due:  December  29, 1997, 
Contact:  Archie  Melancon  (703)  787- 
1547. 
EIS  No.  970454,  Revised  Draft  EIS,  BLM, 
CA,  Imperial  Project,  Open-Pit 
Precious  Metal  Mining  Operation 
Utilizing  Heap  Leach  Processes,  Plan 
of  Operations,  Right-of-Way, 
Conditional  Use  Permit,  US  COE 
Permit  and  Reclamation  Plan 
Approvals,  EI  Centro  Resource  Area, 
California  Area  District,  Imperial 
County.  CA.  Due:  January  27, 1998, 


Contact:  Douglas  Romoli  (909)  697- 
5237.  The  above  Revised  Draft  EIS 
replaces  Draft  EIS  #960511.  filed  with 
the  US  EPA  on  10-25-96. 

EIS  No.  970455.  Draft  EIS,  USA.  NY, 
Seneca  Army  Depot  Activity  Disposal 
and  Reuse.  Implementation,  Seneca 
County  and  the  City  of  Geneva. 
Ontario  County,  NY,  Due:  January  12, 
1998,  Contact-  Ltc.  Rob  Dow  (703) 
693-9217. 

EIS  No.  970456,  Draft  EIS,  AFS,  AK, 
Indian  River  Timber  Sale(s)  Project, 
Implementation,  Tongass  National 
Forest,  Chatham  Area.  Sitka  and 
Hoonah  Ranger  Districts,  COE  Section 
10  and  404  Permit,  NPDES  and  Coast 
Guard  Bridge  Permit,  Chichagof 
Island.  AK.  Due:  January  12, 1998. 
Contact  Linn  Shipley  (907)  747-6671. 

Amended  Notices 

EIS  No.  970442.  Draft  EIS,  USN.  CA^ 
Hunters  Point  (Former)  Naval 
Ship]rard  Disposal  and  Reuse, 
Implementation,  City  of  San 
Francisco,  San  Francisco  County.  CA, 
Due:  January  05, 1998.  Contact  Mary 
Doyle  (650)  244-3024.  Published  FR 
11-14-97— Review  Period  extended. 

EIS  No.  970444.  Final  Supplement. 
NOA,  Snapper  Grouper  Fishery, 
Amendment  8  ^o  the  Fishery 
Management  Plan,  Regulatory  Impact 
Review.  South  Atiantic  Region,  Due: 
December  29, 1997,  Contact:  Holland 
A.  Schmitter  (301)  713-2239. 
Published  FR  1 1-14-97— Review 
Period  Reestablished. 

EIS  No.  970451.  Draft  EIS,  DOE,  CO. 
Rocky  Flats  Environmental 
Technology  Site  Management  of 
Certain  Plutonium  Residues  and 
Scrub  Alloy  Stored,  Golden,  CO,  Due: 
January  05,  1998,  Contact:  Charles 
Head  (202)  586-5151.  Published  FR 
11-21-97  Correction  to  Title, 
Dated:  November  24, 1997. 

WUliam  D.  Dickenon, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  97-31249  Filed  11-26-97;  8:45  am] 

BtUJNQ  CODE  a9a»-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-648e-^ 

Environmental  Impact  Statements  and 
Regulations:  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  November  10,  1997  Through 
November  14,  1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 


and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  11, 1997  (62  FR  16154). 

Draft  EBe 

ERP  No.  D-PHW-K40227-CA  Rating 
EC2, 1-680  Interchange  at  Dixon 
Landing  Road  Reconstruction 
Improvements,  Funding  and  COE 
Section  404  Permit,  Fremont,  Milpitas. 
Alameda  and  Santa  Clara  Counties,  C/L 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  full  disclosure  of  alternatives 
impacts  due  to  the  proposed  width  of 
the  overcrossing.  EPA  requested 
clarification  of  these  issues  and 
mitigation  involving  revegetation  and 
restoring  old  road  beds  be  discussed. 

ERP  No.  D-NOA-E70000-GA  Rating 
LO,  State  of  Georgia  Coastal 
Management  Program,  Comprehensive 
Coastal  Land  and  Water  Use  Activities, 
Approval  and  Implementation,  GA. 

Summary:  EPA  had  lack  of  objections 
with  the  proposed  project.  EPA  did  not 
identify  any  {>otential  environmental 
impacts  requiring  substantial  change  to 
the  proposal,  and  that  the  alternatives 
and  their  consequences  were  reasonably 
disclosed. 

EBP  No.  DSCS-G361 46-OK  Rating 
LO.  Middle  Deep  Red  Run  Creek 
Watershed  Plan.  Implementation, 
Funding  and  Possible  COE  Section  404 
Permit,  Central  Rolling  Red  Plains. 
Tillman,  Comanche  and  Kiowa 
Counties.  OK. 

Summary:  EPA  had  lack  of  objection 
to  the  selection  of  the  Natural  Resources 
Conservation  Service's  preferred 
alternative  as  described  in  the  Draft  EIS 
ERP  No.  D-USN-K11082-CA  RaUng 
EC2.  San  Diego  Naval  Training  Center 
(NTC)  Disposal  and  Reuse  of  Certain 
Real  Properties,  Implementation,  Qty  of 
San  Diego,  San  Diego  Coimty.  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
biological  and  water  resources 
cumulative  impacts  and  environmental 
justice.  EPA  requested  that  these  issues 
be  clarified  in  the  Final  EIS. 

Final  EISs 

ERP  No.  F-BOP-E80001-KY.  United 
States  Penitentiary  Martin  Coimty. 
Construction  and  Operation.  Possible 
Sites,  Bizwell  and  Honey  Branch  Sites, 
located  in  Martin  and  Johnson  Counties, 
KY. 

Summary:  EPA  had  lack  of  objections 
with  the  proposed  project  All  of  EPA's 
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comments  on  the  Draft  EIS  were 
sufficiently  addressed  in  the  Final  EIS. 
The  Federal  Bureau  of  Prisons 
expressed  their  commitment  to 
preserving  wetlands. 

ERP  No.  F-DOE-G06004-TX,  Pantex 
Plant  Continued  Operation  and 
Associated  Storage  of  Nuclear  Weapon 
Components,  Implementation, 
Approvals  and  Permits  Issuance,  Carson 
County,  TX. 

Summary:  EPA  had  lack  of  objections 
to  the  action  as  proposed.  EPA's 
environmental  concerns  with  the  Draft 
EIS  have  been  resolved. 

ERP  No.  F-FAA-E1104Q-NC, 
Adoption — Camp  Lejeune  Marine  Corps 
Base  Camp.  Expansion  and  Realignment 
for  Additional  Training  Needs, 
Implementation,  Onslow  Coimty,  NC. 

Summary:  After  reviewing  the  new 
information  relating  to  airspace  issues. 
EPA's  initial  concerns  have  not  been 
resolved. 

ERP  No.  F-FHW-G40144-AR,  US  71 
Relocation.  Construction  extending  firom 
US  70  in  DeQueen  to  1-40  near  Alma. 
AR.  Funding  and  COE  Section  404 
Permit,  Sevier,  Polk,  Scott,  Sebastian 
and  Crawford  Counties,  AR. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory. 

ERP  No.  F-USN-C10003-00, 
Relocatable  over  the  Horizon  Radar 
(ROTHR)  System  Construction  and 
Operation,  New  and  Updated 
Information  on  Fort  AUen  as  Potential 
Site,  Commonwealth  of  Puerto  Rico  and 
Chesapeake,  VA. 

Summary:  EPA  had  no  objection  to 
the  implementation  of  the  proposed 
project.  Based  on  the  review  of  the  Final 
EIS  EPA  does  not  anticipate  that  the 
proposed  project  will  result  in 
significant  adverse  environmental 
impacts,  provided  the  mitigation 
measures  are  followed. 

Dated:  November  24, 1997. 
WillUm  D.  Dickeraon. 
Director,  NEPA  Compliance  Drriaion,  C^ce 
of  Federal  Activitiea. 

[FR  Doc.  97-31250  Filed  11-26-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-00228;  FRL-575S-4 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  The  National  Advisory 
Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  (NAC/AEGL  Committee) 
will  hold  a  meeting  in  December  in 
Washington,  DC.  At  this  meeting,  the 
(NAC/AEGL  Committee)  will  address,  as 
time  permits,  the  various  aspects  of  the 
acute  toxicity  and  the  development  of 
Acute  Exposure  Guideline  Levels 
(AEGLs)  for  the  following  chemicals: 
arsenous  trichloride,  carbon 
tetrachloride,  hydrogen  cyanide, 
methyltrichlorosilane,  phosgene,  and 
trimethylchlorosilane.  In  addition, 
literature  search  results  for  sulfuric  acid, 
sulfur  dioxide,  and  sulfur  trioxide  will 
be  discussed  and  the  NAC/AEGL 
Committee  may  also  evaluate  public 
comments  and  subsequently  establish 
"Interim  AEGLs"  for  the  chemicals 
aniline;  arsine;  chlorine;  1,2- 
dichloroethene;  1,1-dimethylhydrazine; 
1,2-dimethylhydrazine;  ethylene  oxide; 
fluorine;  hydrazine;  methylhydrazine; 
nitric  acid;  and  phosphine  published  in 
the  Federal  Register  issue  of  October  30. 
1997  (62  FR  58840)  (FRL-5737-3),  as 
corrected  in  the  Federal  Register  issue 
of  November  21, 1997  (62  FR  62309) 
(FRL-5757-5). 

DATES:  The  NAC/AEGL  Committee  will 
be  held  on  Monday,  December  8, 1997, 
from  10  a.m.  to  5  p.m.;  Tuesday, 
December  9,  1997,  from  8:30  a.m.  to  5 
p.m.;  and  Wednesday,  December  10, 
1997,  bom  8:30  a.m.  to  1  p.m.. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Disabled  American  Veterans 
Building,  807  Maine  Ave.,  Washington, 
DC  (about  1/4  mile  &t>m  the  Waterfront 
Metro  stop). 

FOR  FURT>1ER  INFORMATION  CONTACT:  Paul 
S.  Tobin,  Designated  Federal  Officer 
(DFO),  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (7406),  401  M  St, 
SW..  Washington.  DC  20460:  telephone: 
(202)  260-1736,  e-mail  address: 
tobin.paul@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM: 

L  Electronic  Availability 

Internet 

Electronic  copies  of  this  notice  and 
various  support  docimients  are  available 
6t>m  the  EPA  Home  Page  at  the  Federal 
Register — Environmental  Documents 
entry  for  this  document  under  "Laws 
and  Regulations"  (http://www.epa.gov/ 
fedrgstr/). 
Fax-On-Demand 

Using  a  faxphone  call  (202)  401-0527 
and  select  item  4800  for  an  index  of 
items  in  this  category. 

n.  Meeting  Procedures 

Oral  presentations  by  interested 
parties  will  be  limited  to  10  minutes. 


Interested  parties  are  encouraged  to 
contact  the  DFO  to  schedule 
presentations  before  the  NAC/AEGL 
Committee.  Since  seating  for  outside 
observers  may  be  limited,  those  wishing 
to  attend  the  meeting  as  observera  are 
also  encouraged  to  contact  the  DFO  at 
the  earliest  possible  date  to  ensure 
adequate  seating  arrangements. 
Inquiries  regarding  oral  presentations, 
submission  of  data  and/or  written 
statements,  or  chemical-specific 
information  should  be  directed  to  the 
DFO. 

Another  meeting  of  the  NAC/AEGL 
Committee  is  expected  to  be  held  on 
March  10-12, 1998,  (currently  planned 
to  be  held  at  Oak  Ridge  National 
Laboratory,  1060  Conunerce  Park,  Oak 
Ridge,  TN  37830).  It  is  anticipated  that 
the  chemicals  to  be  addressed  at  this 
meeting  will  include,  but  not 
necessarily  be  limited  to  the  following: 
acrolein,  chloroform,  chloromethyl 
methy  ether,  peracetic  acid,  methyl 
isocyanate,  nickel  carbonyl,  nitric  oxide, 
and  piperidineepichlorohydrin. 
Inquiries  regarding  the  submission  of 
data,  written  statements,  or  chemical- 
specific  information  on  these  chemicals 
should  be  directed  to  the  DFO  at  the 
earliest  possible  date  to  allow  for 
consideration  of  this  information  in  the 
preparation  of  NAC/AEGL  Committee 
materials. 

Ustof  Subiects 

Environmental  protection.  Hazardous 
substances.  Health. 

Dated:  November  20. 1997. 

WilUam  H.  Sanders,  m. 

Director,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  97-^1268  Filed  11-26-97;  8:45  am] 

aiujNacooE( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-8] 

Common  Sense  Initiative  Council 
(CSIC):  Open  Meetings 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSIC  Metal  Finishing  and  Computers 
and  Electronics  Sector  Subcommittee 
Meetings:  open  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Metal  Finishing  and  Computers  and 
Electronics  Sector  Subcommittees  of  the 
Common  Sense  Initiative  Council  will 
meet  on  the  dates  and  times  described 


below.  Both  meetings  are  open  to  the  * 
public.  Seating  at  both  meetings  will  be 
on  a  first-come  basis  and  limited  time 
will  be  provided  for  public  comment. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the 
announcements  below. 

(1)  Metal  Finishing  Sector 
Subcommittee  Meeting — December  16- 
17.  1997 

The  Metal  Finishing  Sector 
Subcommittee  will  hold  an  open 
meeting  on  Tuesday,  December  16, 1997 
and  on  Wednesday,  December  17, 1997. 
The  Subcommittee  will  meet  both  days 
from  approximately  9:00  a.m.  EDT  to 
approximately  4:00  p.m.  EDT.  The 
meeting  will  be  held  at  the  Radisson 
Barcelo  Hotel,  2121  P  Street  NW., 
Washington,  DC.  The  hotel  telephone 
number  is  202-293-3100. 

The  Subcommittee  will  focus  on 
implementation  plans  and  issues 
associated  with  the  Goals  Program.  We 
also  anticipate  having  workgroup 
breakout  sessions  to  discuss  research 
and  technology  projects,  risk  assessment 
and  characterization  issues,  the  RCRA 
Bench  marking  Project,  and  training 
courses  associated  with  the  Metal 
Finishing  Guidance  Manual.  An  agenda 
will  be  available  in  early  December. 

For  further  information  concerning 
meeting  times  and  the  agenda  of  this 
Metal  Finishing  Sector  Subcommittee, 
please  contact  Bob  Benson,  Designated 
Federal  Officer  (DFO),  at  EPA  by 
telephone  on  (202)  260-8668  in 
Washington,  DC,  by  fax  on  (202)  260- 
8662,  or  by  e-mail  at 
benson.robert@epamail.epa.gov. 

(2)  Computers  and  Electronics  Sector 
Subcommittee— January  14-15.  1998 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Computers 
and  Electronics  Sector  Subcommittee  on 
Wednesday,  January  14, 1998,  frtim  8:30 
a.m.  PST  until  5:00  p.m.  PST  and  on 
Thursday,  January  15,  1998  from  8:30 
a.m.  PST  to  3:00  p.m.  PST,  at  the  Sir 
Francis  Drake  Hotel,  450  Powell  Street, 
San  Francisco,  CA  94102.  The  telephone 
number  is  415-392-7755  or  800-227- 
5480. 

Both  days,  January  14  and  15,  will  be 
devoted  partly  to  breakout  sessions  for 
the  three  subcommittee  workgroups 
(Reporting  and  Information  Access; 
Overcoming  Barriera  to  Pollution 
Prevention,  Product  Stewardship,  and 
Recycling":  and  Integrated  and 
Sustainable  Alternative  Strategies  for 
Electronics)  and  partly  to  plenary 
sessions.  The  Subcommittee  will 
discuss  progress  on  projects  including: 
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BOLDER  (Basic  On-Line  Disaster  and 
Emergency  Response):  Beta-BOLDER,  a 
project  to  test  the  BOLDER  system 
transferability;  Better  BOLDER,  a  project 
to  make  the  BOLDER  facility  emergency 
response  plan  information  accessible  to 
the  public:  CURE  (Consolidated 
Uniform  Report  for  the  Environment),  a 
project  to  submit  environmental 
information  on  a  single  form;  E- Works 
(Electronic  Workers  Health  Project); 
Voluntary  Program  for  Life  Cycle 
Management  of  Electronic  Products/ 
State  Multi-Stakeholder  Dialogue; 
SPECIE  (Superior  Performance  for  the 
Environment  through  Community 
Involvement  and  Engagemept),  a  project 
to  develop  a  printed  resource  guide  to 
strengthen  community  collaboration; 
Evaluation  of  Models  and  Development 
of  Best  Practices  for  Electronic 
Equipment  Recovery/San  Francisco 
Recycling;  Green  Track,  a  project  to 
offer  regulatory  flexibility  or  other 
incentives  to  encoiurage  facilities  to 
improve  environmental  performance 
beyond  current  regulatory  requirements; 
Definition  of  "Legitimate  Recycling";  a 
project  to  seek  consensus-based 
decisions  on  the  recycling  of  computer 
parts,  and  define  electronics-related 
activities  the  sector  would  recommend 
EPA  exempt  from  existing  solid  waste 
regulations.  Op{x>rttmity  for  public 
comment  on  major  issues  under 
discussion  will  be  provided  at  intervals 
throughout  the  meeting. 

For  further  information  concerning 
this  meeting  of  the  Common  Sense 
Initiative's  Computers  and  Electronics 
Sector  Subcommittee,  please  contact 
John  J.  Bowser,  AcUng  DFO,  U.S.  EPA 
on  (202)  260-1771,  by  fax  on  (202)  260- 
1096,  by  e-mail  at 

bowser.johnOepamail.epa.gov.,  or  by 
mail  at  U.S.  EPA  (MC  7405),  401  M 
Street  SW.,  Washington,  DC  20460; 
Mark  Mahoney,  U.S.  EPA  Region  1  on 
(617)  565-1155;  or  David  Jones,  U.S. 
EPA  Region  9  on  (415)  744-2266. 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  Sector  Subcommittee 
announcements,  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  documents,  together  with  the 
official  minutes  for  the  meetings,  will  be 
available  for  public  inspection  in  room 
2821M  of  EPA  Headquarters.  Common 
Sense  Initiative  Staff.  401  M  Stiwt  SW.. 
Washington,  DC  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  on  our  web  site  at  http,/ 
/www .  epa.gov/commonsense . 


Dated:  November  21. 1997. 
Gregory  Ondich, 

Acting  Designated  Federal  Officer. 
(FR  Doc.  97-31275  FUed  11-26-97;  8:45  am] 

BmjNo  0006  eaeo  so  p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6929-4] 

National  Advisory  Council  for 
Environmental  Policy  and 
Technology— Total  Maximum  Daily 
Load  Committae;  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  PL  92463,  EPA  gives 
notice  of  a  three  day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology's 
(NACEPT)  Total  Maximum  Daily  Load 
(TMDL)  Committee.  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues.  The 
TMDL  Committee  has  been  charged  to 
provide  recommendations  for  actions 
which  will  lead  to  a  substantially  more 
effective  TMDL  program.  This  meeting 
is  being  held  to  enable  the  Committee 
and  EPA  to  hear  the  views  and  obtain 
the  advice  of  a  widely  diverse  group  of 
stakeholders  in  the  national  Water 
Program. 

In  conjunction  with  the  three  day 
meeting,  the  FACA  Committee  members 
and  the  EPA  will  host  two  meetings 
designed  to  afford  the  general  public 
greater  opportunity  to  express  its  views 
on  TMDLs  and  water  related  issues. 
DATES:  The  three  day  public  meeting 
will  be  held  on  January  21-23, 1998,  in 
Salt  Lake  City,  Utah.  The  full  Committee 
meeting  is  scheduled  to  begin 
Wednesday,  January  21,  1998,  at  8:30 
a.m  and  conclude  at  5:30  p.m.,  and  will 
be  held  at  the  Jewish  Community 
Center,  #2  Medical  Drive,  Salt  Lake  Qty, 
Utah.  The  meeting  will  reconvene  at 
8:30  a.m.  on  Thursday,  January  22, 
1998,  at  the  Jewish  Community  Center 
and  is  scheduled  to  adjourn  at  3:00  pjn. 
On  Friday,  January  23,  1998,  the 
Committee  will  meet  at  the  University 
Park  Hotel  and  Suites,  480  Wakara  Way. 
Salt  Lake  City.  Utah,  beginning  at  8:30 
a.m.  and  is  scheduled  to  conclude  at 
4:00  p.m. 

The  two  public  input  sessions  are 
scheduled  in  conjunction  with  the  full 
Committee  meeting  and  will  both  be 
held  at  the  Jewish  Community  Center. 
The  first  will  occur  on  Wednesday, 
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January  21, 1998.  from  7:30  p.m.  until 
9  p.m.  The  second  will  occur  on 
Thursday,  January  22, 1998,  bom  3:30 
p.m.  until  5:00  p.m. 
FUTURE  MEETING  DATES:  The  Committee 
has  one  remaining  meeting  scheduled 
on  May  4-6, 1998,  in  Atlanta.  Georgia. 
ADDRESSES:  Materials  or  written 
conmients  may  be  transmitted  to  the 
Committee  through  Hazel  Groman, 
Designated  Federal  Officer.  NACEPT/ 
TMDL.  U.S.  EPA.  Office  of  Water.  Office 
of  Wetlands,  Oceans,  and  Watersheds, 
Assessment  and  Watershed  Protection 
Division  (4503F).  401  M  Street.  SW, 
Washington,  DC  20460. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Hazel  Groman,  Designated  Federal 
Officer  for  the  Total  Maximum  Daily 
Load  Committee,  at  202-260-8798. 

Dated:  November  20, 1997. 
Hazel  GroBian, 

Designated  Federal  Officer. 

(FR  Doc.  97-31279  Filed  11-28-97;  8:45  am) 

BNJJNO  cooE  asao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6486-6] 

Notice  of  Proposed  Changes  to 
Voluntary  Environmental  lmf>act 
Statement  Policy 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  changes  to  existing 

policy  and  opportunity  for  public 

comment. 

SUMMARY:  EPA  is  proposing  changes  in 
its  Statement  of  Policy  for  Voluntary 
Environmental  Impact  Statements  (EIS), 
which  it  adopted  and  published  in  the 
Federal  Register  (Vol.  39.  No.  89/ 
Tuesday,  May  7. 1974/Notices/16186- 
16187).  The  proposed  changes  would 
update  the  H'A  policy  to  reflect  how 
Congress  and  the  Courts  have  defined 
EPA's  National  Environmental  Policy 
Act  (NEPA)  obligations  and  to  ensure 
that  EPA's  voluntary  practices  regarding 
NEPA  compliance  are  consistent  with 
practices  provided  in  the  NEPA 
regulations  issued  by  the  Coimcil  on 
Environmental  Quality  (CEQ).  The 
proposed  changes  will  also  encourage 
expansion  of  the  increased  discretionary 
use  of  voluntary  EISs  in  circumstances 
where  they  can  be  particularly  helpful 
for  decision-making  involving  other 
federal  agencies,  cross-media  issues,  or 
other  concerns  such  as  environmental 
justice.  The  proposed  changes  will 
affect  certain  EPA  standard-setting  and 
cancellation  procedures.  EPA  is 


soliciting  comments  on  these  proposed 

changes. 

DATES:  Submit  written  comments  on  or 

before  January  27,  1998.  After 

addressing  any  comments  received.  EPA 

will  issue  a  final  policy  in  the  Federal 

Register. 

FOR  FURTHER  INFORMATION  AND  TO  SUBMTT 

WRITTEN  COMMENTS  CONTACT:  Marguerite 

Duffy  at  (202)  564-7148;  E-mail: 

duffy.marguerite@epamail.epa.gov;  or 

Joseph  Montgomery  at  (202)  564-7157; 

E-mail: 

montgomery .  |o8ephdepamail.epa.gov ; 

U.S.  Environmental  Protection  Agency, 

Office  of  Federal  Activities  (2252-A), 

401  M  Street.  SW,  Washington.  D.C. 

20460. 

SUPPLaiENTARY  INFORMATION: 

L  Background 

Unless  otherwise  exempted,  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4321  et 
seq.)  (hereafter  "NEPA"),  implemented 
by  Executive  Orders  11514  and  11991 
and  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  at  40  CFR 
parts  1500-1508,  requires  that  Federal 
agencies  prepare  detailed  environmental 
statements  on  proposals  for  legislation 
and  other  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  The  objective  of 
NEPA  is  to  build  into  the  Federal 
agency  decision-making  process  an 
appropriate  and  careful  consideration  of 
all  environmental  impacts  of  proposed 
actions.  Accordingly,  under  CEQ 
regulations,  where  major  Federal  actions 
will  have  a  significant  effect  on  the 
quality  of  the  human  environment,  a 
detailed  environmental  impact 
statement  (EIS)  is  required;  where  it  is 
believed  that  an  action  will  have  no 
significant  impact,  or  where  the  level  of 
impact  is  uncertain,  agencies  can 
prepare  less  detailed  environmental 
assessments  (EAs)  to  determine  the  level 
of  impact  and/ or  dociunent  a  finding  of 
no  significant  impact. 

EPA  is  legally  required  to  comply 
with  the  procedural  requirements  of 
NEPA  for  its  research  and  development 
activities,  facilities  construction, 
wastewater  treatment  construction 
grants  under  TiUe  n  of  the  Qean  Water 
Act,  and  EPA-issued  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  for  new  sources.  The  Agency  is 
exempted  by  statute  for  actions  taken 
under  the  Clean  Air  Act  and  for  most 
Clean  Water  Act  programs.  EPA  is  also 
exempted  from  the  procediual 
requirements  of  environmental  laws, 
including  NEPA.  for  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 


response  actions.  For  other  programs, 
courts  have  consistentiy  recogpized  that 
EPA  procedures  or  environmental 
reviews  under  enabling  legislation  are 
functionally  equivalent  to  the  NEPA 
process  and  thus  exempt  from  the 
procedural  requirements  in  NEPA. 
However,  as  discussed  below,  it  has 
been  long-standing  Agency  policy  to 
prepare  EISs  voluntarily  for  some 
actions. 

EPA  has  long  recognized  the  value  of 
isound  environmental  analysis,  the 
importance  of  public  participation,  and 
the  desirability  of  integration  of  other 
environmental  requirements  across  the 
range  of  its  activities.  EPA  issued  a 
"Statement  of  Policy"  (Policy)  in  the 
Federal  Register  (Vol.  39,  No.  89/ 
Tuesday,  May  7, 1974/Notices/16186- 
16187)  expressing  the  belief  that 
preparation  of  environmental  impact 
statements  would  have  beneficial  effects 
for  certain  of  its  regulatory  actions.  EPA 
decided  that,  while  it  was  not  legally 
boimd  to  do  so  by  Section  102(2)(C)  of 
NEPA,  it  would  voluntarily  prepare 
environmental  impact  statements  for 
specific  regulatory  actions  relating  to 
the  Clean  Air  Act  (42  U.S.C.  1857  et 
seq.y.  Noise  Control  Act  (42  U.S.C.  4901 
et  seq.y.  Atomic  Energy  Act  (42  U.S.C. 
2011  et  seq.y,  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (33 
U.S.C.  1401  et  seq.y.  and.  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  (7  U.S.C.  135  et  seq.,  as 
amended  by  7  U.S.C.  136  et  seq.). 

EPA  believes  that  several  aspects  of 
the  1974  Voluntary  EIS  Policy  have 
become  outdated  since  its  publication. 
EPA  issued  this  Policy  four  years  prior 
to  CEQ  promulgation  of  regulations 
implementing  NEPA.  CEQ's  regulations 
state  that  while  an  EIS  is  required  to 
document  significant  impacts,  an  EA 
will  be  adequate  documentation  to 
determine  if  an  action  will  have  no 
significant  impact.  EPA  has  gained 
extensive  experience  concerning  what 
types  of  analysis  will  be  useful  to 
enhance  environmental  decision- 
making under  particular  circumstances. 
In  addition.  Congress,  through  statutory 
exemptions  from  NEPA  requirements, 
and  the  Courts,  through  finding  that 
EPA  statutes  provide  an  analysis 
functionally  equivalent  to  what  would 
be  done  under  NEPA,  have  explicitly 
defined  the  legal  role  of  NEPA  analysis 
in  EPA  decision-making. 

In  October  1993.  an  0>A  Workgroup 
on  NEPA  issued  a  report  entiUed  "The 
National  Environmental  Policy  Act  and 
Environmental  Protection  Agency 
Programs."  This  Report  recommended 
that  EPA  revise  its  "voluntary  EIS" 
Policy  to:  (1)  Make  it  a  "voluntary 
NEPA"  policy  under  which  EPA  would 
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prepare  analyses  that  would  be 
appropriate  under  CEQ  regulations.  This 
revision  would  allow  the  Agency,  as  it 
could  if  it  were  governed  by  NEPA,  to 
prepare  "environmental  assessments" 
and  subsequent  findings  of  no 
significant  impact  where  warranted. 
Accordingly,  as  under  NEPA,  only 
major  Federal  actions  with  potential  for 
having  a  significant  effect  on  the  quality 
of  the  human  environment  would 
require  the  more  extensive 
environmental  impact  statements.  This 
revision  would  enable  the  Agency  to 
focus  its  efforts  and  limited  resources  on 
environmentally  significant  actions  and 
also  would  be  in  keeping  with  the 
Administration's  policy  to  streamline 
government  by  eliminating  unnecessary 
paperwork  ami  analysis  and  to  fociu  its 
efforts  on  significant  environmental 
problems.  (2)  The  Report  also 
recommended  expanding  the  Policy's 
scope  by  encouraging  EPA  program 
managers  to  use  voluntary  EISs  to 
address,  among  other  things,  issues 
involving  multi-media  impacts,  indirect 
effects,  environmental  justice,  large- 
scale  ecological  impacts,  or  where  there 
is  significant  public  controversy.  EPA 
Administrator  Browner  has  explained 
that  the  policy  changes  would  "make 
EPA's  existing  voluntary  EIS  policy 
more  flexible  and  encourage  the 
expanded  use  by  EPA  managers  of 
voluntary  EISs  as  a  means  of  involving 
the  public,  states,  tribes,  localities,  and 
other  Federal  agencies  in  EPA  decision- 
making provided  that  such  voluntary 
EISs  are  not  duplicative  of  existing 
procedures  and  do  not  significanUy 
delay  actions."  Such  changes  would 
enhance  appropriate  use  of  voluntary 
EISs  and  also  would  be  in  keeping  with 
the  Administration's  policy  to 
streamline  government  by  providing 
managers  with  one  process  for  dealing 
with  multiple  issues  and  programs. 

n.  Pnqraaed  Changes  to  Exiatiag  Policy 

Agency  officials  will  be  encouraged  to 
consider,  where  appropriate  and  on  a 
case-by-case  basis,  the  use  of  voluntary 
EISs  or  EAs  where  they  can  provide 
additional  benefits  for  public 
participation,  environmental  analysis, 
or  cooperation  with  other  Federal,  state 
or  local  agencies,  or  tribal  governments. 
For  example,  there  are  several  areas 
where  NEPA  documents  may  be 
appropriate  in  individual  cases:  (1) 
Actions  involving  cumulative  cross- 
media  or  ecosystem  impacts;  (2)  actions 
involving  environmental  justice  issues; 
(3)  actions  which  also  involve  other 
Federal  agencies  which  are  addressing 
issues  under  the  NEPA  process;  (4) 
actions  involving  special  resources, 
such  as  endangered  species  or  historic. 


archaeological,  or  cultural  resources; 
and  (5)  public  health  risk. 

The  policy  will  be  changed  to  modify 
voluntary  EIS  requirements  for 
regulatory  actions  under  the  programs 
identified  in  the  1974  policy  statement 
standard  setting  under  the  Clean  Air 
Act,  the  Noise  Control  Act,  and  the 
Atomic  Energy  Act;  criteria  and  site 
designations  under  the  Marine 
Protection,  Research  and  Sanctuaries 
Act;  and  pesticide  disposal  regtilations 
and  pesticide  cancellations  under 
FIFRA.  For  these  actions  EPA  will  ' 
continue  to  fnlfill  its  commitment  to 
meeting  the  fundamental  elements  of 
NEPA  through  the  Agency's  Regulatory 
E)evelopment  Process  for  rule-making, 
and  through  negotiated  settiements  with 
pesticide  producers  under  FIFRA.  This 
change  will  not  preclude  the  voluntary 
preparation  of  an  EIS  in  an  individual 
case  should  it  be  determined  that  it 
would  be  beneficial. 

IIL  Basis  Cor  Proposed  Change 

This  proposed  ofaange  is  based  on  the 
following:  (1)  The  need  to  update  the 
Policy  to  parallel  established  procedures 
for  implementation  of  NEPA  which 
allow  for  the  preparation  of  an  EA  (and 
a  Finding  of  No  Significant  Impact) 
rather  than  requiring  an  EIS  in  all  cases; 

(2)  the  need  to  streamline  EPA 
operations  in  order  to  ensure  that 
Agency  resources  are  effectively  used; 

(3)  the  need  to  foster  increased 
utilization  of  NEPA  processes  for 
decision-making  and  promote  use  of  the 
EA  as  a  decision-making  document  for 
those  actions  that  have  less  than 
significant  impacts  but  which  can 
benefit  from  an  environmental  analysis 
that  leads  to  environmentally  protective 
modifications  of  the  proposed  action; 
and  (4)  recc^nize  that  procedures  for 
environmental  impact  analysis  and 
public  participation  provided  by  the 
EPA  regulatory  development  process 
have  significanUy  changed  since  1974. 

Under  the  proposed  new  Policy, 
instead  of  preparing  EISs  for  the 
regulatory  actions  listed  in  the  1974 
Policy.  EPA  will  routinely  meet  the 
fundamental  elements  of  NEPA  for  rule- 
making actions  through  the  Agency's 
Regulatory  Development  Process.  This 
process,  which  has  become  considerably 
more  developed  over  the  last  twenty 
years,  includes  the  fundamental  steps 
which  would  be  carried  out  in  a  NEPA 
analysis:  identification  of  environmental 
impacts;  consideration  of  alternatives; 
compliance  with  other  environmental 
statutes;  and  process  for  public 
participation,  including  public  review 
and  comment  on  draft  regulations.  The 
Agency  also  considers  environmental 
justice  impacts  and  impacts  on 


endangered  species,  and  cultural, 
archaeological,  and  historical  resources 
in  its  regulation  process.  EPA's  rule- 
makings involve  detailed  examination 
of  environmental  effects  and  are 
oriented  towards  achieving 
environmental  protection  in  furtherance 
of  EPA's  unique  mission  of 
implementing  statutes  that  are 
enviroimientally  protective.  The 
analysis  and  public  participation 
provided  in  EPA's  regulatory 
development  process  would  make 
separate  NEPA  documents,  i.e., 
prc^paration  of  EISs.  redundant 

EPA  rules,  policy,  and  guidance  are 
developed  by  the  EPA  program  office 
which  has  lead  responsibility  for  the 
relevant  statute.  Where  appropriate,  the 
lead  program  office  also  includes  other 
interested  program  and  staff  offices.  In 
addition  to  following  the  substantive 
and  procedural  regulatory  reqtiirements 
set  out  in  the  relevant  statute,  the  lead 
program  office  must  follow 
requirements  in  Executive  Orders  and 
legislation  which  prescribe  the 
regulatory  development  process  and 
must  analyze  a  number  of  factors, 
including  those  which  would  be 
considered  in  an  EIS  analysis.  These 
include:  (1)  Different  regulatory 
alternatives,  including  use  of  maricet- 
based  incentives,  as  well  as  different 
levels  of  environmental  protection  and 
technical  feasibility;  (2)  cross-media 
impacts;  (3)  coordination  with  state/ 
local  standards;  (4)  applicable  Federal 
laws  or  executive  orders  (such  as  the 
Endangered  Species  Act  and  Executive 
Order  12898,  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations");  (5)  implementation  and 
enforcement  of  the  rule;  and  (6) 
economic  impacts  and  impacts  on  state, 
local,  and  tribal  governments. 

As  with  the  preparation  of  an  EIS 
docimient,  public  participation  is  also  a 
key  part  of  the  EPA  regulatory 
development  process.  The 
Administrative  Procedure  Act  and  a 
number  of  environmental  statutes 
require  EPA  to  provide  the  members  of 
the  public  with  an  opportunity  to 
participate  in  the  development  of 
regulations  affecting  them.  The  Agency 
must  provide  an  opportiuiity  for  public 
comment  and  must  consider  the  views 
expressed,  providing  a  summary  of 
significant  comments  and  what  the 
Agency  has  done  to  address  them.  This 
includes  publication  of  the  proposed 
rule  in  the  Federal  Register  and  offering 
the  public  the  opportunity  to  submit 
written  comment,  before  Federal 
Register  publication  of  the  final  rule,     ^ 
policy,  or  guidance.  The  lead  program 
office  involved  in  developing  a 
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regulation,  policy,  or  guidance  must 
select  the  forms  of  participation  best 
suited  to  the  issues  and  audiences 
interested  in  that  particiilar  regulation. 
These  can  include:  written  comments 
submitted  in  response  to  notice  of 
proposed  rulemaking,  policy,  or 
guidance  or  an  advance  notice  of 
proposed  rulemaking;  comment  from 
established  Federal  Advisory  Committee 
Act  (FACA)  groups  that  advise  the 
Agency  on  policy  issues;  public  briefing 
sessions  or  meetings  held  to  elicit  views 
on  specific  rules;  and  regulatory 
negotiation  groups.  Federal  Executive 
Orders  12866  (Regulatory  Planning  and 
Review)  and  12875  (Enhancing 
Intergovernmental  Partnerships)  as  well 
as  EPA  policy  require  timely  and 
meaningful  intergovemmental 
consultation  with  affected  states, 
localities  and  tribes.  Planning  for 
intergovernmental  consultation  should 
consider  what  governmental  entities 
will  be  affected,  how  they  may  be 
a£fected,  and  what  issues  are  likely  to 
concern  them.  The  lead  program  office 
is  required  to  develop  consultation 
plans  to  set  out  processes  for  public 
participation  and  Intergovernmental 
consultation  that  %ifill  be  followed  for  a 
rule-making. 

An  additional  level  of  review  for 
significant  regulations  is  carried  out  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866  to 
ensure  that  guidance,  regulations,  and 
policies  are  consistent  with  applicable 
law  and  the  President's  priorities.  This 
process  assures  that,  in  deciding 
whether  and  how  to  regulate,  agencies 
have  assessed  the  costs  and  benefits  of 
the  various  approaches  to  regulation 
when  appropriate,  including  the 
alternative  of  not  regulating  (this 
corresponds  to  the  "no  action" 
alternative  which  would  be  considered 
in  a  NEPA  document).  As  appropriate, 
this  process  also  includes  review  of  the 
regulation,  policy  or  guidance  by  other 
Federal  agencies  to  assure  consistency 
with  their  policies  and  any  planned 
actions  and  includes  a  process  for 
resolution  of  Federal  interagency 
disputes. 

Public  Comments 

EPA  seeks  comment  on  these 
proposed  changes  to  the  existing  Policy. 
To  ensure  full  consideration,  comments 
must  be  submitted  within  60  days  of 
publication  of  this  Notice  to  the 
Contacts  listed  above. 

Date:  November  21 ,  1997. 
Kichard  E.  Sandonon, 
Director.  Office  of  Federal  Activities. 
(FR  Doc.  97-31251  Filed  11-26-97;  8:45  am] 


to  Agency  Clearance 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6928-7] 

Agency  Information  Collection 
Activities;  0Mb  Responses 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  This  document  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  C^MB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMBRespoi 
Requests 

OMB  Approvals 

EPA  ICR  No.  1807.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Pesticide  Active 
Ingredient;  was  approved  11/07/97; 
OMB  No.  2060-0370;  expires  11/30/ 
2000. 

EPA  ICR  No.  1056.06;  NSPS  for  Nitric 
Acid  Plants — Subpart  G;  was  approved 
11/14/97;  OMB  No.  2060-0019;  expires 
11/30/2000. 

EPA  ICR  No.  1711.02;  Voluntary 
Customer  Service  Satisfaction  Surveys; 
was  approved  11/12/97;  OMB  No.  2090- 
0019;  expires  10/31/99. 

EPA  ICR  No.  1824.01;  State  Use  of 
EPA's  Policy  on  Compliance  Incentives 
for  Small  Businesses  or  Comparable 
State  Policy  on  Reducing  Penalties  for 
Small  Entities;  was  approved  11/04/97; 
OMB  No.  2020-0011;  expires  04/30/98. 

Short  Term  Extensions 

EPA  HZR  No.  1723.01;  Reporting  and 
Recordkeeping  Requirements  for  the 
Importation  of  Nonconforming  Marine 
Engines;  expiration  date  was  extended 
from  01/31/98  to  05/31/98. 

Change  in  Expiration  Date 

EPA  ICR  No.  1743.01;  Application  for 
Motor  Vehicle  Emission  Certification  of 
Air  Revisions  to  the  Federal  Test 
Procedure  (FTP);  OMB  No.  2060-0332; 
expiration  date  was  changed  from  04/ 
30/98  to  11/30/97. 


Dated:  November  21. 1997. 
Joseph  Retzn*. 

Division  Director,  Regulatory  Information 
Division. 
[FR  Doc.  97-31274  Filed  11-26-97;  8:45  am] 

MLUNQ  CODE  66aO-80-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S929-7I 

Notice  of  Proposed  Administrative  Oe 
Minimis  Settlement  Under  Section 
122(g)(4)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act, 
Regarding  the  Carroll  &  Dubies 
Superfund  Site,  Town  of  Deerparfc, 
NewYorti 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed 
administrative  agreement  and 
opportunity  for  public  comment. 


f:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  (CERCLA).  42  U.S.C 
9622(i).  the  U.S.  Environmental 
Protection  Agency  (EPA)  Region  II 
announces  a  proposed  administrative  de 
minimis  settlement  pursuant  to  section 
122(g)(4)  of  CERCLA.  42  U.S.C. 
9622(^4).  relating  to  the  Carroll  & 
Dubies  Superfund  Site  (the  "Site"), 
Town  of  Eteerpark,  Orange  County,  New 
York.  This  Site  is  on  the  National 
Priorities  List  established  pursuant  to 
section  105(a)  of  CERCLA,  42  U.S.C. 
9605(a).  This  document  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the  public's 
opportunity  to  comment. 

This  settlement,  memorialized  in  an 
Administrative  Order  on  Consent 
(Order),  is  being  entered  into  by  EPA 
and  the  Reynolds  Metals  Company 
(Respondent),  and  is  the  second  and 
final  de  minimis  settlement  between 
these  parties  for  this  Site.  The 
Respondent  contributed  a  relatively 
minimal  amount  of  hazardous 
substances  to  the  Site  and  is  eligible  for 
a  de  minimis  settlement  undet  section 
122(g)  of  CERCLA.  Under  the  Order,  the 
Respondent  has  agreed  to  pay  EPA 
$14,154.03,  toward  the  costs  of  certain 
past  and  future  response  actions  at  the 
Site.  In  exchange.  Respondent  will 
receive  a  covenant  not  to  sue  from  EPA 
relating  to  liability  for  the  Site  under 
sections  106  or  107(a)  of  CERCLA.  42 
U.S.C.  9606  or  9607(a). 
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DATES:  EPA  Mfill  accept  written 
comments  relating  to  the  proposed 
settlement  until  December  29. 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Sharon  E.  Kivowitz,  New 
York/Caribbean  Superfund  Branch. 
Office  of  Regional  Counsel.  U.S. 
Environm«itaI  Protection  Agency,  290 
Broadway.  17th  Floor.  New  York,  New 
York  10007-1866  and  shotild  refer  to:  In 
Re:  Carroll  ft  Dubies  Superfund  Site. 
Town  of  Deerpark.  New  York.  EPA 
Index  No.  Il-CERCLA-97-0211. 
FOR  FURTHER  MFORMATKM  CONTACT:  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  New  York/ 
Caribbean  Superfund  Branch.  17th 
Floor,  290  Broadway.  New  York.  New 
Yorit,  10007-1866.  (212)  637-3183. 
Attention:  Sharon  E.  Kivowit^. 

Dated:  November  18. 1997. 
VrmamJ.MmMfmiki, 

Acting  Regional  Administrator. 

(FR  Doc.  97-31269  Filed  11-26-97;  8:45  am] 

MLUNQ  COM  I 


ENVIRONMENTAL  PROTECTION 
AQENCY 

IFRL-6829-1] 

Oeminimis  Settlement  Under  Section 
122(g)  of  the  Comprehenshw 
Enviranmentai  riasponse, 
CompenaaMon  and  Uabiilty  Act;  In  the 
Matter  of  Poeiall  Road  landfill  Site, 
Hubar  Heights,  Ohio 

AQBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  Deminimis  settlement 

SUMMARY:  EPA  is  proposing  to  settle 
claims  with  certain  deminimis 
potentially  responsible  parties  (PRPs) 
regarding  past  and  estimated  future 
response  costs  at  the  Powell  Road 
Landfill  Site  in  Huber  Heights,  Ohio. 
EPA  is  authorized  under  section 
122(i)(l)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1908,  as  amended 
(CERCLA),  to  enter  into  this  settlement. 
The  U.S.  Department  of  Justice  has 
approved  this  settlement,  consistent 
with  section  122(gK4)  of  CERCLA.  Total 
response  costs  for  the  Site  are 
approximately  $26,925,537:  $4,735,237 
in  past  costs  incurred  by  certain  PRPs  in 
coimection  with  the  Remedial  Design 
for  the  Site  and  EPA  oversight  through 
December  31. 1996;  and  $22,940,300  in 
estimated  future  costs,  including  futiire 
oversight.  The  estimated  future  costs 
figure  was  reduced  by  $750,000  to 
accoimt  for  certain  PRP  generators  who 
are  insolvent  or  defunct.  The  settling 
PRPs  will  pay  approximately  $918,582 


for  response  costs  related  to  the  Powell 
Road  Site.  EPA  is  proposing  to  approve 
this  deminimis  settlement  because  the 
monies  recovered  will  deposited  into 
the  Powell  Road  Landfill  Special 
Account  within  the  EPA  Hazardous 
Substances  Superfund  and  shall  be  tised 
to  finance  the  response  action  that  vrill 
be  implemented  and  conducted  by  the 
ma)or  PKPs  imder  a  Remedial  Action 
Consent  Decree  for  the  Site. 

On  May  13. 1997,  EPA  sent  the 
deminimis  settlement  oCfer  and 
Administrative  Oder  on  Consent 
(Consent  Order)  to  182  deminimis  PRPs 
(170  commercial/industrial  generators 
and  12  transporters).  The  Consent  Order 
gives  substantial  releases  frt>m  liability 
under  CERCLA.  including  the  United 
States'  covenant  not  to  sue  for  past  and 
fiittire  liability,  and  contribution 
protection  from  suit  by  other  PRPs  at  the 
Site.  The  Consent  Order  provides  for 
setUement  with  generator  PRPs  who  are, 
individually,  responsible  for  less  than 
.96%  of  the  total  volume  of  allocable 
hazardous  waste  sent  to  the  Site;  and 
transporter  PRPs  who  are,  individually, 
responsible  for  less  than  1.34%  of  the 
total  volume  of  allocable  hazardous 
waste  sent  to  the  Site.  71  of  the  182 
deminimis  PRPs  executed  binding 
certifications  of  their  consent  to 
participate  in  the  deminixxiis  settlement 

Setthng  deminimis  PRPs  will  be 
required  to  pay  their  foir  share  of  the 
past  and  estimated  future  resjponse  costs 
at  the  Site,  including  a  75%  premium 
assessed  against  the  estimated  future 
response  costs  to  accoimt  for  potential 
cost  overruns,  the  potential  for  failure  of 
the  selected  response  action  to  clean  up 
the  Site,  and  other  risks.  The  settlement 
payment  amount  for  each  deminimis 
PRP  is  based  upon  each  deminimis 
PRP's  "adjusted  weighted  share"  of 
waste  that  it  contributed  to  the  Site, 
expressed  as  a  percentage  of  the  total 
volume  of  allocable  waste  contributed  to 
the  Site  by  all  PRPs.  In  order  to  promote 
a  fair  allocation  of  responsibility 
between  the  different  types  of  PRPs, 
EPA  developed  an  adjusted  weighted 
share  percentage  for  each  PRP.  This 
figure  is  based  upon  each  PRP's  actual 
volumetric  contribution  of  waste  to  the 
Site,  adjtisted  to  account  for  the 
evidence  linking  the  PRP  to  the  Site  and 
the  nature  of  waste  contributed  by  the 
PRP.  and  the  PRP's  usage  of  the  Powell 
Road  Site  from  1959  to  1973.  the  period 
during  which  no  docimientation  exists 
regarding  the  voliune  of  waste 
contributed  to  the  Site.  The  settlement 
payment  amount  for  each  deminimis 
generator  was  calculated  by  multiplying 
each  deminimis  generator's  adjusted 
weighted  share  percentage  by  the 
portion  of  total  site  costs,  including 


premium,  allocated  to  the  deminimis 
generator  class  (37.5%  of  total  site  costs 
or  $16,338,098).  The  settlement 
pa3rment  amount  for  each  deminimis 
transporter  was  calculated  by 
multiplying  each  deminimis 
transporter's  adjusted  weighted  share 
percentage  by  the  portion  of  total  site 
costs,  including  premium,  allocated  to 
the  deminimis  transporter  class  (10%  of 
total  site  costs  or  $4,356,826). 
DAm:  Comments  on  this  deminimis 
settlement  must  be  received  on  or  before 
December  29, 1997. 
AOONESSES:  Written  comments  relating 
to  this  deminimis  setUement,  Docket 
No.  V-W-97-C-401 ,  should  be  sent  to 
Constandina  A.  Kallos,  Associate 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  5,  Mail  Code: 
C-29A.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590. 
FOR  FURTHER  JNTOWMATION  CONTACT; 
Copies  of  the  Administrative  Order  on 
Consent  and  the  Administrative  Record 
for  this  Site  are  available  at  the 
following  address  for  review.  It  is 
strongly  recommended  that  you 
telephone  Mike  Bellot  at  (312)  353-6425 
before  visiting  the  Region  5  OlEBce. 
U.S.  Environmental  Protection  Agency, 
R^on  5.  Superfund  Division,  77 
West  Jackson  Boulevard.  Chicago. 
Illinois  60604-3590. 

Antkorily:  The  Comprehensive 
EnvironmeDtal  Response,  Comftenaatioa.  and 
Liability  Act  of  ISBO,  as  amended,  42  U.S.C 
9601  etteq. 

MnmrnmE-Maao. 

Director,  Superfund  Division,  Region  5. 

[FR  Doc.  97-31281  FUed  11-26-97;  8:45  am] 


EHVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6«28q 

Proposed  CERCLA  Administrative  Da 
MIcromia  Settlement;  Waste,  Inc. 

AGENCY:  Environment  Protection 

A^icy  (EPA). 

ACTION:  Notice;  request  for  public 

comment 

SUMMARY:  In  accordance  vrith  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  (CERCLA),  42  U.S.C.  9622(i). 
notice  is  hereby  given  of  a  proposed 
administrative  de  micromis  settlement 
concerning  the  Waste  Inc.,  Superfund 
site  in  Midiigan  City.  Indiana,  with  the 
settiing  parties  included  in  the 
Supplementary  Information  portion  of 
this  dociunent.  The  setUement  is 
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deigned  to  resolve  fully  each  settling 
party's  liability  at  the  site  through  a 
covenant  not  to  sue  under  sections  106 
ar.d  107  of  CERCLA.  42  U.S.C.  9606  and 
9607.  and  section  7003  of  the  Resource 
Conservadon  and  Recovery  Act,  42 
U.S.C.  6973.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
document,  the  Agency  will  receive 
written  comments  relating  to  the 
settlement.  The  Agency  will  consider  all 
comments  received  and  may  modify  or 
withdraw  its  consent  to  the  settlement 
if  comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  conunents  received  will  be  available 
for  public  inspection  at 
Michigan  Qty  Public  Litxary,  100  E.  4th 

Street,  Michigan  City,  Indiana: 
and 
U.S.  Environmental  Protection  Agency, 

Region  5  Records  Center,  77  West 

Jackson  Boidevard  (7-HJ),  Chicago,  IL 

60604,  TEL;  (312)  886-0900).  Mon- 

Fri:  7:30  a.m.-5:00  p.m. 

Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area  in  accordance  with  section 
7003(d)  of  RCRA,  42  U.S.C.  6973(d). 
DATES:  Comments  must  be  submitted  on 
or  before  December  29,  1997. 
ADDRESSES:  The  proposed  settlement 
and  additional  background  information 
relating  to  the  settlement  are  available 
for  public  inspection  at 
Michigan  City  Public  Library,  100  E.  4th 

Street,  Michigan  City,  Indiana; 
La  Porte  County  Health  Department,  104 

Brinckftaann  Avenue,  Michgan  City, 

Indiana; 
Bethany  Baptist  Church,  215  Miller 

Street,  Michigan  City,  Indiana;  and 
U.S.  Environmental  Protection  Agency, 

Region  5  Records  Canter,  77  West 

Jackson  Boulevard  (7-HJ),  Chicago,  IL 

60604,  TEL;  (312)  886-0900,  Mon-Fri: 

7:30  a.m.-5:00  p.m. 

A  copy  of  the  proposed  settlement 
may  be  obtained  from  John  Tielsch, 
Assistant  Regional  Counsel,  77  W. 
Jackson  Blvd.,  Chicago,  Illinois  60604. 
Mail  Code  C-29A,  312/353-7447. 
Comments  should  reference  the  Waste. 
Inc.  site,  Michigan  City,  Indiana,  and 
EPA  Docket  No.  V-W-98-G-438  aixd 
should  be  addressed  to  Sonja  Brooks. 
Regional  Hearing  Clerk.  U.S. 
Environmental  Protection  Agency,  Mail 
Code  R-19J,  77  West  Jackson  Blvd. 
Chicago.  IL  60604. 

FOR  FURTHER  INFORiaTIOH  CONTACT:  John 
H.  Tielsch.  Assistant  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  5,  77  W.  Jackson  Blvd.. 
Chicago,  Illinois  60604,  Mail  Code  C- 
29A,  312/353-7447. 


SUPPI^MENTARY  INFORMATION:  The 

SetUing  Party's  Signature  List  appears  at 

the  end  of  this  document. 

William  E.  Muno. 

Director,  Superfund  Division,  Region  5. 

De  Micomis  Settlement  at  Waste,  Inc. 
Site,  Michigan  City,  Indiana  Settling 
Party's  Signature  list 

Addison- Wesley  Educational  Publishers,  Inc. 

dba  Scott  Foresman 
All  Fabrics  Care  Center  (Cleem) 
All-Phase  Electric  Supply  Co. 
Aqua  Systems  of  Indiana,  Inc.  Ohio,  Inc.  dba 

Macleen's  Car  Wash 
Allegheny  Teledyne  IncoqMrated  (Teledyne 

Casting  Service) 
Bethlehem  Steel  Corporation 
Brunswick  Corporation 
Building  Maintenance  Co. 
Carlisle  Funeral  Home 
Central  IL  Steel  Co. 
Cheksr  Oil  Company/Marathon  Oil  Co 

(Emmo  Marketing  Company) 
Chicago  Bridge  &  Iron  Company 
Cloverleaf  Garage 

Coca-Cola  Bottling  Co/Hondo.  Inc. . 
Color  Tile,  Inc  (DIP) 
Consolidated  Freightways 
Compass  Group  USA.  Inc.  Successor  to 

Canteen  Corporation 
CSX  Transportation,  Inc.  (Chesaie  System) 
CustomaUon  Inc. 
Dans  Body  Shop 
Delco,  Inc. 

Department  of  Water  Works 
Devries  Tire  Co. 
Dunes  Optical 
Dunham  Bush 
Froms  Supply  Co. 
Gerwin/Leigh  Products 
Harmon  Glass  Company 
IBM  Corporation 
nr  Continental  Baking 
J.J.  Wright  Chevrolet,  Inc. 
Kabelin  Hardware  Co.  Inc. 
L  ft  R  Body  Shop 
LaPorte  County.  IN 
Lester  Jones  Motors 
Long  Beach  Gulf— Long  Beach 
Lucent  Technologies  Inc.  (ATftT) 
Michigan  City  Area  Chamber  of  Commerce 
Michigan  City  Animal  Hospital 
Michigan  City  Dental  Croup 
Michigan  City  Housing  Authority 
Michigan  City  Public  Library 
Michigan  City  Sanitary  District 
Mid  City  Supply  Company 
Mid  Town  Storage 
Newcomb  Printing  Service,  Inc. 
Parts  City,  Inc. 
New  Yorit  Blower 
Owens  Motor  Supply,  Inc. 
Park  wood  Green  Apartments 
PDH  Office  Products  (Pence-Dickens  ft 

Heeter.  Inc.) 
Pepsi  Cola  General  Bottlers.  Inc. 
Phillips  Airport  of  Michigan  City  (EsUte  of 

Joseph  A.  Phillips)  Roadway  Express.  Inc. 
Sanio  M%r.  Co. 
Springlake  RV  Sales 
Superior  Marine  Service 
Tandy  Corporation/Radio  Shack 
Tri-State  Ptg. 
Town  of  Long  Beach 


Vacuum  Cleaner  Center 

W.R.  GtKa  ft  Co.— Conn 

[FR  Doc.  97-31272  Filed  11-2S-97;  8:45  am] 

BHJLMa  C006  tSa»-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infonnatlon 
Collections(8)  being  Reviewed  by  the 
Federal  Communications  Commission 

November  20, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  nimiber.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  nimiber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of-^the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  January  27, 1998. 
If  you  anticipate  tliat  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234.  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  or  copies  of 
the  information  collection(s).  contact 
Judy  Boley  at  202-418-0214  or  via 
internet  at  jboley^cc.gov. 
SUPPI.EMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0108. 

Title:  Emergency  Alert  System.  EAS 
Activation  Report 
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Form  No;  FCC  201. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Businesses  or  other  for 
profit;  not-for-profit  institutions;  state, 
local  or  tribal  government. 

Number  of  Respondents:  1,300. 

Estimated  Time  Per  Response:  .084 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  upon  system 
activation. 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  43  hours. 

Needs  and  Uses:  The  Emergency 
Broadcast  System  (EBS)  has  been 
changed  to  die  Emergency  Alert  System 
(EAS).  The  change  required  that  all  EBS 
collections/forms  be  revised  to  reflect 
the  name  change.  The  EAS  Activation 
Report  (FCC  Form  201)  is  part  of  the 
EAiS  planning  program.  The  program  is 
a  tri-agency  agreement  between  the 
Commission,  the  NCAA  National 
Weather  Service,  and  the  Federal 
Emergency  Management  Agency 
(FEMA)  The  FCC  201  postcard  was 
recommended  for  use  in  the  program  by 
the  National  Industry  Advisory 
Committee  (NIAC).  The  postcard  allows 
the  three  agencies  to  assess  the  success 
of  the  program  and  identify  the  areas  of 
the  cotintry  that  need  further  assistance 
in  developing  their  local  EAS  plan. 

OMB  Control  No.:  3060-0629. 

Title:  Section  76.987.  New  Product 
Tiers. 

Form  No.  .N/A. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  .5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Cost  to  Respondents:  Postage  and 
stationery  costs  are  estimated  to  be  $1 
per  filing.  Therefore.  5(X)  filings  x 
$1=$500. 

Total  Aimual  Burden:  The 
Commission  estimates  that 
approximately  500  NFT  filings  will  be 
received  in  the  next  year.  The  average 
burden  to  cable  operators  to  comply 
with  this  filing  requirement  is  estimated 
to  be  .5  hours  per  filing.  500  filings  x 
.5=250  total  annual  burden  hours. 

Needs  and  Uses:  Section  76.987(g) 
states  that  within  30  days  of  the  offering 
of  a  new  product  tier  ("NFT").  operators 
shall  file  with  the  Commission,  a  copy 
of  the  new  rate  card  that  contains  the 
following  information  on  their  basic 
service  tiers  ("BSTs").  able 
programming  service  tiers  ("CPSTs"), 
and  NPTs:  (1)  The  names  of  the 


programming  services  contained  on 
each  tier;  and  (2)  the  price  of  each  tier. 
0[>erator8  also  must  file  with  the 
Commission,  copies  of  notifications  that 
were  sent  to  subscribers  regarding  the 
initial  offering  of  NPTs.  After  this  initial 
filing,  cable  operators  must  file  updated 
rate  cards  and  copies  of  customer 
notifications  with  the  Commission 
within  30  days  of  rate  or  service  changes 
a£EBCtiiig  the  NFT. 

The  information  contained  in  NPT 
filings  is  used  by  the  Commission  to 
ensure  that  cable  operators  are 
complying  with  conditions  set  forth  for 
NPTs.  i.e.,  that  operators  are  not  making 
ftmdamental  changes  to  what  they  offer 
on  their  tiers  of  service,  and  that 
subscribers  are  given  due  notice  of  NPT 
of 


Federal  Comnumications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  97-31216  FUed  11-26-97;  8:45  am) 

8IUJNQ  cooc  ena-oi-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

November  21. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  contintiing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  taks  this 
opportunity  to  conmient  on  the 
folloMring  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L-  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currenUy  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  witti  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 


DATES:  Written  conunents  shotdd  be 
submitted  on  or  before  December  29. 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
diffictdt  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  sliould 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission,  Room  234, 1919  M  St, 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley9fcc.gov. 
FOR  FURTHER  MFORMATKM  CONTACT  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley9fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0646. 

Title:  Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers,  CC  Docket  No. 
94-129. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
ciurentiy  approved  collection. 

Respondents:  Businesses  or  other  for 
profit 

Number  of  Respondents:  500. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  Onoccasion 
reporting  reqtiirement  and  third  party 
disclosure. 

Cost  to  Respondents:  N/A. 

Total  Aruiual  Burden:  1,000  hours. 

Needs  and  Uses:  In  CC  Docket  94- 
129.  Report  and  Order  (R&O),  Policies 
and  Rules  Concerning  Unauthorized 
Changes  of  Consumers'  Long  Distance 
Carriers,  (1995),  the  Commission 
adopted  consimier  protection 
mechanisms  that  were  designed  to  curb 
widespread  instances  of  slamming  and 
associated  deceptive  or  misleading 
marketing  practices  by  many  long 
distance  carriers.  In  response  to  six 
petitions  for  reconsideration  of  the  1995 
R&O,  we  amend  our  rules  in  three 
respects.  First,  we  modify  47  CFR 
64.1150(g)  to  clarify  that  interexchange 
carriers  (DCCS)  using  letters  of  agency 
(LOAs)  must  fully  translate  their  LOAs 
into  the  same  language(s)  as  their 
associated  promotional  materials  or  oral 
descriptions  and  instructions.  Second, 
we  modify  47  CFR  64.1150(e)(4)  to 
incorporate  the  terms  InterLATA  and 
intraLATA,  as  well  as  interstate  and 
intrastate,  in  order  to  remove  all 
possible  confusion  or  imcertainty  about 
the  scope  of  our  rules,  which  are 
generally  relevant  to  all  jurisdictions. 
Third,  we  modify  47  CFR  64.1100(b)  to 
clarify  that  DCCs  must  confirm  orders  for 
long  distance  service  generated  by 
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telemarketing  using  only  one  of  four 
verification  options.  The  information 
will  be  used  to  inform  long  distance 
carriers  of  their  additional  and 
continuing  obligations  to  verify  all 
orders  for  long  distance  service 
generated  by  telemarketing  in 
accordance  with  the  Commission's 
verification  rules.  The  information 
received  from  the  current  collection  was 
used  to  identify  and  strengthen  the  areas 
in  which  increased  protection  and/or 
clarification  of  our  verification  rules 
were  needed. 

Federal  Cominunicatitms  Commission. 

Magalie  RoaunSalas. 

Secretory. 

(FR  Doc.  97-31286  Filed  11-2&-97:  8:45  am] 

■lUMa  COM  •nx-oM* 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(CC  Ooctot  No.  92-237;  DA  97-2454] 

North  American  Numbering  Council; 
Meetings 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

summary:  On  November  21.  1997,  the 
Commission  released  a  public  notice 
announcing  the  December  15,  and 
December  16, 1997,  meetings  and 
agenda  of  the  North  American 
Numbering  Council  (NANC).  The 
intended  eBect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  next 
two  meetings  and  their  Agendas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  Grimes,  Paralegal  Specialist, 
assisting  the  NANC  at  (202)  418-2313  or 
via  the  Internet  at  jgrimes@fcc.gov.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission.  2000  M 
Street,  NW,  Suite  235.  Washington.  DC 
20054.  The  fax  number  is:  (202)  418- 
7314.  The  TTY  number  is:  (202)418- 
0484. 

SUPPt-BMENTARY  MFORMATKM:  The  next 
two  meetings  of  the  North  American 
Numbering  Council  (NANC)  will  be 
held  on  Monday.  December  15.  from 
1:00  p.m.  until  5:00  p.m..  and  Tuesday. 
December  16. 1997,  from  8:30  a.m  until 
5:00  p.m..  EST  at  the  Federal 
Commimications  Commission.  1919  M 
Street.  NW.  Room  856.  Washington,  DC 
20054.  These  meetings  will  be  open  to 
members  of  the  general  public.  The  FCC 
will  attempt  to  accommodate  as  many 
people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  the  NANC  which 


must  be  received  two  business  days 
before  the  meetings.  In  addition,  oral 
statements  at  either  meeting  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meedngs. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  Grimes  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Propooed  Agenda 

The  planned  agenda  for  the  December 
15. 1997,  meeting  is  as  follows: 

1.  Number  Pooling  Management 
Group  (NPMG)  Report. 

2.  Industry  Numbering  Committee 
(INC)  Report  on  Number  Pooling. 

3.  Discussion  and  development  of 
NANC  recommendation  on  Nimiber 
Pooling. 

The  planned  agenda  for  the  December 
16,  1997.  meeting  is  as  follows: 

4.  Local  Number  Portability 
Administration  (LNPA)  Working  Group 
Report:  Follow-up  activities  for  Second 
Report  and  Order,  Local  Number 
Portabilify,  Docket  95-116,  62  FR 
48774,  September  17, 1997.  LNP 
Implementadon  and  General  Oversight 
Update. 

5.  Wireline/Wireless  Integration  Task 
Force(WWITF)  Statiis  Report. 

6.  North  American  Nxunbering  Plan 
Administration  (NANPA)  Working 
Group  Report.  Discussion  of  work  plan 
development  for  NANC 
recommendation  for  entify  to  serve  as 
toll  free  database  administrator.  NANPA 
Transition  Planning  Task  Force  and  CO 
Code  Transition  Plaiming  Task  Force 
updates.  Lockheed  Martin-IMS,  NANPA 
Transition  Plan  update  to  the  NANC. 

7.  Cost  Recovery  Working  Croup 
Report.  NECA,  Billing  and  Collection 
Agent  (B&C  Agent)  update. 

8.  Network  Interconnection  & 
Interoperability  Form  (NIIF)  Committee 
Status  Report:  Progress  update  on 
Central  Office  (CO)  Code  and  NPA 
Activation  Issue. 

9.  Steering  Group  Report. 
Development  of  work  plan  for  NANC's 
QCs  recommendation  to  the  FCC,  under 
the  Further  Notice  of  Proposed 
Rulemaking  and  Order,  In  the  Matter  of 
Administration  of  the  North  American 
Nimibering  Plan  Carrier  Identification 
Codes  (CICs),CC  Docket  92-237.  FCC 
97-364,  69  FR  54187,  October  22,  1997. 

10.  Other  Business. 

11.  Review  of  Decisions  Reached  and 
Action  Items. 


Federal  Communications  Commission. 

Geraldine  A.  Matise, 

Chief,  Network  Services  Division,  Comnmn 

Carrier  Bureau. 

(FR  Doc.  97-31300  Filed  11-26-97: 8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 

DATE  A  TME:  Tuesday,  December  2, 1997 

at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g.  §  438(b).  ant  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  ft  TIME:  Thursday,  December  4, 
1997  at  10:00  a.m. 

PLACE:  999  E  Street  NW.,  Washington. 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Audit:  San  Diego  Host  Committee/Sail 

to  Victory  '96. 
Audit:  Committee  on  Arrangements  for 

the  1996  Republican  National 

Convention. 
Audit:  Perot  '96. 
Federal  Election  Commission 
Sunshine  Act  Notices  for  Meetings  of 

December  2  and  4, 1997 
Pete  Wilson  for  President  Committee, 

Inc. — Request  for  Oral  Presentation. 
Advisory  Opinion  1997-18:  California 

Reform  Party  Congressional 

Committee  by  John  Evans.  Treasurer. 
Regulations:  Year  End  Status  Report 
Regulations:  Who  Qualifies  as  a 

"Member"  of  a  Membership 

Association:  Notice  of  Proposed 

Rulemaking. 
"Self-coding"  approach  for  FEC 

Disclosure  Reports. 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Mar^rie  W.  Enunons, 
Secretary  of  the  Commission. 
(FR  Doc.  97-31403  Filed  11-25-97;  12:30  pm) 

BiUJNO  OOOE  Srift-OI-M 
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FEDERAL  MARITIME  COMMISSION 

Privacy  Act  of  1974  and  Personal 
Raaponsiblllty  and  Work  Opportunity 
Roconciliation  Act  of  1996 

AQBICY:  Federal  Maritime  Commission. 
ACTION:  Amendment  of  system  of 
records  to  include  new  routine  uses. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a{e)(ll)).  the 
Federal  Maritime  Commission  is  isstiing 
notice  of  our  intent  to  amend  the  system 
of  payroll  records  (FMC-21)  to  include 
new  routine  uses  required  by  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
DATES:  Comments  must  be  received  on 
or  before  December  29, 1997.  Effective 
Date:  The  proposed  amendment  will 
become  effective  January  7. 1998  unless 
comments  dictate  otherwise. 
ADDRESSES:  Comments  may  be 
addressed  to  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street. 
N.W.,  Washington,  DC  20573-0001.  All 
comments  received  will  be  available  for 
public  inspection  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission  (202)  523-5725. 

SUPPLBIENTARY  MFORMATKM: 

L  DiaciMrioB  of  Propoaed  rhang—  To 
Routiiie  Use  of  Sjrstem  of  Records 

Pursuant  to  Pub.L.  104-193,  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
("the  Act"),  die  Federal  Maritime 
Commission  ("FMC")  will  disclose  data 
from  its  Payroll  Records  System  of 
Records  to  the  Office  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services  for  use  in 
its  Federal  Parent  Locator  Service 
(FPLS)  and  Federal  Tax  Ofbet  System. 
DHHS/OCSE  No.  09-90-0074.  A 
description  of  the  Federal  Parent 
Locator  Service  may  be  found  at  62  FR 
51663  (October  2, 1997). 

FPLS  is  a  computerized  networic 
through  which  States  may  request 
location  information  £rom  Federal  and 
State  agencies  to  find  non-custodial 
parents  and/or  their  employers  fat  the 
purpose  of  establishing  paternity  and 
securing  support  The  Act  amended  42 
U.S.C.  65S(n)  to  require  quarterly  wrage 
reporting  to  the  FPLS  by  federal 
employers  of  the  name,  social  security 
number,  and  quarterly  wages  of  each 
employee,  effective  October  1, 1997. 
The  Act  also  added  a  new  section,  42 
U.S.C.  653a,  which  requires  federal 
employers  to  provide  information  to  the 


National  Directory  of  New  Hires 
established  by  42  U.S.C.  653.  Federal 
employers  must  report  the  name, 
address,  and  social  sectirity  number  of 
a  new  employee  to  the  National 
Directory  of  New  Hires  effective  October 
1, 1997.  Pursuant  to  the  emiendments  to 
42  U.S.C.  653  made  by  the  Act,  die 
enlarged  FPLS  will  include  the  National 
Directory  of  New  Hires,  a  database 
containing  information  on  employees 
commencing  employment,  quarterly 
wage  data  on  private  and  pid>lic  sector 
employees,  and  information  on 
unemployment  compensation  benefits, 
all  effective  October  1, 1997. 

Also  in  accordance  with  the  Act, 
effective  October  1, 1998.  the  FPLS  will 
be  expcmded  to  include  a  Federal  Case 
Registry.  The  Federal  Case  Registry  will 
contain  abstracts  on  all  participants  in 
child  support  enforcement  cases.  When 
the  Fedmal  Case  Registry  is 
implemented,  its  files  will  be  matched 
on  an  ongoing  basis  against  the  National 
Directory  of  New  Hires  to  determine  if 
an  employee  is  a  participant  in  a  child 
support  case  anywhere  in  the  coimtry. 
If  the  FPLS  identifies  a  person  as  a 
participant  in  a  State  child  support  case, 
that  State  will  be  notified  of  the 
participant's  current  employer.  State 
requests  to  the^fPLS  for  location 
information  will  also  continue  to  be 
processed  after  October  1, 1998. 

The  data  to  be  disclosed  by  the  Office 
of  Thrift  Supervision  ("OTS"),  U.S. 
Department  of  Treasury,  on  behalf  of  the 
FMC  to  the  FPLS  include  wages  earned 
and  income  taxes  to  be  paid  both  state 
and  federal,  and  the  following  data 
elements  relating  to  the  employee — 
employee's  name  and  social  secinity 
number,  date  and  state  of  hire,  date  of 
birth,  address;  and  the  following  data 
elements  relating  to  the  Commission: 
Federal  EIN  (employer  identification 
number),  employer  name  and  address. 

The  data  to  be  disclosed  by  OTS  on 
behalf  of  the  FMC  to  the  FPLS  will  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Social  Security 
Administration  for  verification  to  ensure 
that  the  social  security  number  provided 
is  correct 

The  data  disclosed  by  OTS  on  behalf 
of  the  FMC  to  the  FPLS  will  also  be 
disclosed  by  the  Office  of  Child  Support 
Enforcement  to  the  Secretary  of  the 
Treasury  for  use  in  verifying  claims  for 
the  advance  payment  of  the  earned 
income  tax  credit  or  to  verify  a  claim  of 
employment  on  a  tax  return. 

n.  Compatibility  of  Pn^ioaed  Roatiiie 

The  Federal  Maritime  Commission  is 
amending  these  routine  uses  in 
accordance  with  the  Privacy  Act  (5 


U.S.C.  552a(b)(3)).  The  Privacy  Act 
permits  the  disclosure  of  Information 
about  individuals  without  their  consent 
for  a  routine  use  where  the  information 
will  be  used  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  information  was  originally  collected. 
The  Office  of  Management  and  Budget 
had  indicated  that  a  "compatible  use"  is 
a  use  which  is  necessary  and  proper. 
See  OMB  Guidelines,  51  FR  18982, 
18985  (1986).  Since  the  proposed  uses 
of  the  data  are  required  by  Pub.  L.  104- 
193,  they  are  clearly  necessary  and 
proper  uses,  and,  therefore, 
"compatible"  uses  under  the  Privacy 
Act  requirements. 

UL  EBect  of  Proposed  Changes  on 
Individuals 

The  FTvlC  will  disclose  information 
under  the  proposed  routine  usee  only  as 
required  by  Pub.  L.  104-193  and  as 
permitted  by  the  Privacy  Act.  Disclosiu« 
will  be  handled  through  the  agency's 
personnel/payroll  system  provider,  the 
Office  of  Thrift  Supervision. 

Accordingly,  FMC-21,  Payroll 
Records,  most  recendy  amended  in  the 
Feileral  Register  on  February  2, 1994 
(59  FR  6643),  is  further  amended  to 
revise  the  routine  uses  description  to 
read  as  follows. 


Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses 

In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  state,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  die 
system  of  records  may  be  referred,  as  a 
"routine  use,"  to  the  appropriate 
agency,  whether  Federal,  State,  local  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regiilation  or  order  issued  pursuant 
thereto. 

A  record  from  this  system  of  records 
may  be  disclosed  as  a  "routine  use": 

1.  To  a  Federal,  State  or  local  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary,  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  any  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract  or  the  issuance  of  a  license 
grant  or  other  benefit. 
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2.  To  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  license,  grant  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  in  the  matter. 

3.  To  the  OfBce  of  Child  Support 
Enforcement,  Administration  for 
Children  and  Families.  Department  of 
Health  and  Human  Services  Federal 
Parent  Locator  Service  (FPLS)  and 
Federal  Tax  Offset  System  for  use  in 
locating  individuals  and  identifying 
their  income  sources  to  establish 
paternity,  establish  and  modify  ordefs  of 
support  and  for  enforcement  action. 

4.  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the  Social 
Security  Administration  for  verifying 
social  securify  numbers  in  connection 
with  the  operation  of  the  FPLS  by  the 
Office  of  Child  Support  Enforcement. 

5.  To  the  Office  of  Child  Support 
Enforcement  for  release  to  the 
Department  of  Treasiuy  for  purposes  of 
administering  the  Earned  Income  Tax 
Credit  Program  (Section  32,  Internal 
Revenue  Code  of  1986)  and  verifying  a 
claim  with  respect  to  employment  in  a 
tax  return. 

6.  To  an  authorized  appeal  grievance 
examiner,  formal  complaints  examiner, 
equal  employment  opp>ortunify 
investigator,  arbitrator  or  other  duly 
authorized  official  engaged  in 
investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee.  A  record  from  this  system 
of  records  may  be  disclosed  to  the  Office 
of  Personnel  Management  in  accordance 
with  the  agency's  responsibility  for 
evaluation  and  oversight  of  Federal 
persoimel  management. 

7.  To  officers  and  employees  of  a 
Federal  agency  for  purposes  of  audit 

6.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  request  of  the  individual 
about  whom  \he  record  is  maintained. 

9.  To  officers  and  employees  of  the 
Office  of  Thrift  Supervision  in 
connection  with  administrative  services 
provided  to  this  agency  under 
agreement  with  OTS. 

10.  To  GAO  for  audit;  to  the  Intemal 
Revenue  Service  for  investigation;  and 
to  private  attorneys,  pursuant  to  a  power 
of  attorney. 

A  copy  of  an  employee's  Department 
of  the  Treasury  Form  W-2,  Wage  and 
Tax  Statement,  also  is  disclosed  to  the 
state,  cify,  or  other  local  jurisdiction 
which  is  authorized  to  tax  the 


employee's  compensation.  The  record 
will  be  provided  in  accordance  with  a 
withholding  agreement  between  the 
state,  city  or  other  local  jurisdiction  and 
the  Department  of  the  Treasiuy 
pursuant  to  5  U.S.C  5516.  5517,  and 
5520,  or,  in  the  absence  thereof,  in 
response  to  a  written  request  from  an 
appropriate  official  of  the  taxing 
jurisdiction  to  the  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  Washington.  DC 
20573-0001.  The  request  must  include 
a  copy  of  the  applicable  statute  or 
ordinance  authorizing  the  taxation  of 
compensation  and  should  indicate 
whether  the  authority  of  the  jurisdiction 
to  tax  the  employee  is  based  on  place  of 
residence,  place  of  employment,  or 
both.  Piirsuant  to  a  withholding 
agreement  between  a  cify  and  the 
Department  of  the  Treasury  (5  U.S.C. 
5520),  copies  of  executed  cify  tax 
withholding  certificates  shall  be 
furnished  to  the  city  in  response  to 
written  request  from  an  appropriate  cify 
official  to  die  Secretary  at  die  above 
address. 

In  the  absence  of  a  withholding 
agreement,  the  Social  Securify  Number 
will  be  furnished  only  to  a  taxing 
jurisdiction  which  has  furnished  this 
agency  with  evidence  of  its  independent 
authorify  to  compel  disclosure  of  the 
Social  Securify  Number,  in  accordance 
with  section  7  of  the  Privacy  Act,  Pub. 
L.  93-579. 


Dated:  November  24, 1997. 
By  the  Commission. 
Joaeph  C  Polking, 

Secretary. 

(FR  Doc.  97-31257  Filed  11-26-97;  8:45  am) 
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FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 

Proposed  Agency  Information 
Collection  ActlvitiM:  Comment 
Request 

AGENCY:  Federal  Mediation  and 
Conciliation  Service  (FMCS). 
ACTION:  Notice. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  announces 
an  opportunify  for  public  comment  on 
the  proposed  extension  of  its  collection 
of  information  by  Form  F-53,  Federal 
Sector  Labor  Relations:  Notice  to 
Federal  Mediation  and  Conciliation 
Service,  OMB  No.  3076-0005.  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3501  et  seq.,  agencies  are 
required  to  publish  notice  in  the 


Federal  Register  regarding  each 
proposed  collection  of  informatioil, 
including  a  proposed  extension  of  an 
existing  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  public  comment  on  the 
extension  for  three  (3)  years  of  a  existing 
collection  of  information  relating  to 
federal  sector  labor-management 
relations.  No  revisions  or  modifications 
of  Form  F-53  are  contemplated.  Form  " 
F-53  is  scheduled  to  expire  on 
November  30, 1997;  however,  OMB  has 
granted  the  agency  a  short-term 
extension  until  February  19, 1998. 
DATES:  Comments  should  be  submitted 
on  or  before  January  27,  1998. 
ADDRESSES:  Written  comments  may  be 
submitted  by  mail  to:  Office  of  the 
General  Counsel,  Federal  Mediatiori.and 
Conciliation  Service,  2100  K  Street, 
N.W.,  Washington,  D.C.,  ATTN:  Tammi 
Strozier.  Comments  may  also  be 
submitted  by  fax  to  (202)  606-5345, 
ATTN:  Tammi  Strozier.  All  written  or 
£axed  comments  should  bear  the 
notation:  Comments  on  Form  F-53.  A 
record  has  been  established  for  this 
action.  All  submitted  comments  will  be 
available  for  public  inspection  in  Room 
600,  2100  K  Street,  N.W.,  Washington, 
D.C.  20427,  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  except  on 
federal  holidays. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
General  Counsel  Elizabeth  G.  Watson, 
ATTN:  Diane  R.  Liff,  Special  Counsel. 
Federal  Mediation  and  Conciliation 
Service,  (202)  606-3747;  fax:  (202)  606- 
5345;  e-mail:  drliSISfmcs.gov. 
SUPPt^iBITARY  INFORMATION:  Copies  of 
Form  F-53  are  available  from  the  Office 
of  General  Counsel,  Federal  Mediation 
and  Conciliation  Service,  2100  K  Street. 
N.W.,  Washington,  DC,  20427. 

Pursuant  to  5  U.S.C.  7119(a)  and 
related  implementing  regulations,  29 
CFR  Part  1425,  tiie  Federal  Mediation 
and  Conciliation  Service  (FMCS) 
provides  services  and  assistance  to 
federal  agencies  and  to  the  labor  unions 
that  represent  agencies'  employees  in 
matters  involving  contract  expiration  or 
reopener  negotiations,  as  well  as  mid- 
term or  impact  and  implementation 
bargaining  disputes.  In  addition,  FMCS 
provides  grievance  mediation  services 
to  agencies  and  employee  unions  that 
jointly  request  it.  Form  F-53,  Federal 
Sector  Labor  Relations:  Notice  to 
Federal  Mediation  and  Conciliation 
Service,  OMB  No.  3076-0005,  is  a 
volimtaiy,  one-page,  collection  of 
information  submitted  by  federal 
agencies  and  labor  unions  to  notify 
FMCS  that  such  assistance  is  requested. 
Form  F-53  permits  FMCS  to  gather  the 
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desired  information  in  a  timely  and 
uniform  manner.  The  information 
advises  FMCS  of  the  parties  involved, 
type  of  negotiation,  number  of 
employees,  date  of  contract  termination 
or  reopening,  and  the  names  and  phone 
numbers  of  contact  persons.  The 
information  supplied  by  the  parties  is 
collected  by  the  FMCS  Notice 
Processing  Unit  (NPU)  and  distributed 
by  NPU  to  the  appropriate  I^CS  field 
office  fb^  assignment  of  a  fiadeial 
mediator.  Parties  are  not  required  to  use 
Form  F-53  to  request  services  or 
assistance.  The  entities  affected  by  this 
action  are  approximately  600  federal 
agencies  and  labor  unions.  The  form  is 
filled  out  once  per  request,  and  the  time 
required  to  fill  it  out  is  estimated  to  be 
10  minutes  or  less.  Approximately  1,000 
forms  are  submitted  aimually.  FMCS 
seeks  a  three  (3)  year  extension  without 
modification  for  Form  F-53.  Form  F-53 
is  scheduled  to  expire  on  November  30. 
1997;  however,  OMB  has  granted  the 
agency  a  short-temr  extension  until 
February  19, 1998. 

REQUEST  FOR  COMMENTS:  FMCS  solicits 
comments  on: 

(1)  The  necessify  of  the  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency; 

(2)  The  accuracy  of  the  ageiu^'s 
estimate  of  the  burden  on  respondents 
of  the  collection  of  information; 

(3)  The  clarify  and  utilify  of  the 
information  collected;  and 

(4)  The  manner  by  which  the  burden 
associated  virith  respondents'  collection 
of  information  could  be  minimized. 

Dated:  November  21, 1997. 
Elizabeth  G.  WaiMm, 

General  Counsel. 

[FR  Doc.  97-31144  Filed  11-26-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticas; 
Acquisitiona  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jM7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 


views  in  writing  to  the  Reserve  Bank 
indicated  for  tbat  notice  or  to  the  offices 
of  the  Board  of  Governors..  Comments 
must  be  received  not  later  than 
December  12, 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
Qfy.  Missouri  64198-0001: 

1.  Michael  D.  Piatt,  Hardtner.  Kansas, 
James  L.  Molz,  Kiowa,  Kansas,  David  C. 
Collins,  and  Roland  C.  Pedwson,  both  of 
Burlington,  Oklahoma;  to  acquire  voting 
shares  of  B-K  Agency,  Inc.  Hardtner, 
Kansas,  and  thereby  indirecUy  acquire 
The  Farmers  State  Bank.  Hardtner. 
Koisas. 

Board  of  Govaman  of  the  Federal  Reserve 
System,  November  24, 1997. 

Jenaifar  J.  Johewin, 

Deputy  Secntarf  of  the  Board. 

[FR  Doc.  97-31314  Filed  11-28-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcquisitkNis  t>y,  and 
Margars  of  Bank  HokUng  Companlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applic^le  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  23, 
1997. 


A.  Federal  Keaami  Bank  of 

Richmond  (A.  Unwood  Gill  m. 
Assistant  Vice  President)  701  Bast  Bjrrd 
Street,  Richmond,  Virginia  23261-4528: 

1,  Wachovia  Corporation,  Winston- 
Salem,  North  Carolina:  to  merge  with 
Ameribank  Bancshares,  Inc., 
Hollywood.  Florida,  and  thereby 
indirecdy  acquire  American  Bank  of 
Hollywood,  Hollywood,  Florida. 

B.  Federal  Kaaerve  Bank  nffTik-agn 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
niittois  60690-1413: 

1.  Century  Bank  Corp.,  Fairmount. 
Indiana;  to  become  a  hanik  holding 
company  by  acquiring  97.8  percent  of 
the  voting  shares  of  Citizens  Exchange 
Bank,  Faiimoont,  Indiana. 

C  Federal  Keaerve  B«ik  of  SL  Loaia 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63102- 
2034: 

1.  Mssissippi  Valley  Bancshares,  Ino., 
Cla3rton.  Missoori;  to  acquire  100 
percent  of  the  voting  shares  of 
Southwest  Bank,  Belleville,  Illinois  (in 
orranization). 

D.  Federal  Reaerve  Bank  of  Beaton 
(Richard  Walker,  Communify  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Namgansett  Financial  Corp.,  Fall 
River.  Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  Citizens- 
Union  Savings  Bank,  Fall  River, 
Massachusetts.  Comments  on  this 
application  must  be  received  by 
Ciecember  12,  1997. 

Board  of  Goveraon  of  the  Federal  Reserve 
System,  November  21, 1997. 
JenniJa- 1.  JoliiiMm, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-31143  Filed  11-26-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquiaittona  by.  and 
Margars  of  Bank  Holding  Con^ianlas 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  oMmership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  comptany  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
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inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  mil  be 
available  for  inspection  at  the  oSices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  23, 
1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Commerce  Bancsbares,  Inc.,  and 
CBI-Kansas,  Inc.,  both  of  Kansas  City, 
Missouri;  to  acquire  Pittsburg 
Bancshares,  Inc.,  Pittsburg,  Kansas,  and 
thereby  indirectly  acquire  City  National 
Bank,  Pittsburg.  Kansas. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  American  State  Financial  Corp., 
Lubbock.  Texas,  and  American  State 
Financial  Corp  Delaware.  Wilmington, 
Delaware;  to  merge  with  Security 
Shares,  Inc.,  Abilene,  Texas,  and 
thereby  indirectly  acquire  Security  State 
Bank,  Abilene,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  24,  1997. 
Jennifer ).  Johnson, 
Deputy  Secntaty  of  the  Board. 
(FR  Doc.  97-31312  Filed  11-26-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  In  Permissible  Nontianking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C.  . 
1843)  (BHC  Act)  and  Regulation  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 


determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  23,  1997. 

A.  Federal  Reaerre  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Marshall  &■  Ilsley  Corporation, 
Milwaukee,  Wisconsin;  to  acquire 
Advantage  Bancorp.  Inc..  Kenosha, 
Wisconsin,  and  thereby  indirectly 
acquire  Advantage  Bank.  FSB.  Kenosha, 
Wisconsin,  and  thereby  engage  in  the 
operation  of  a  savings  association, 
pursuant  to  §  225.28(b)(4)(i)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Novemfa«r  21, 1997. 
Jennifer  J.  Johnton, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-31142  Filed  11-26-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbaniung  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  23,  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

I.  North  Fork  Bancorporation,  Inc., 
Melville,  New  York;  to  acquire  New 
York  Bancorp,  Inc.,  New  York.  New 
York,  and  thereby  indirectly  acquire 
Home  Federal  Savings  Bank,  New  York, 
New  York,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  tlie  Federal  Reserve 
System,  November  24, 1997. 

Jennifer  |.  Jolmeoa. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-31313  Filed  11-26-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  30, 1997 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  Septeniber  30, 
1997.1  The  directive  was  issued  to  the 
Federal  Reserve  Bank  of  New  York  as 
follows: 

The  information  reviewed  at  this 
meeting  suggests  that  growth  of 
economic  activity  remains  brisliL.  In 
labor  markets,  hiring  continued  robust 
over  the  summer  months  and  the 
civilian  unemployment  rate,  at  4.9 
percent  in  August,  remained  near  its 
low  for  the  current  economic  expansion. 
Industrial  production  increased 
considerably  further  in  July  and  August 
Retail  sales  have  risen  sharply  over 
recent  months  after  a  pause  during  the 
spring.  Housing  starts  declined  in  July 
and  August,  but  home  sales  have  been 
strong.  Business  fixed  investment  has 
increased  substantially  further  since 


■  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  September  30, 1997. 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System. 
Washington,  D.C.  20S51.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 
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mid-year  and  available  indicators  point 
to  further  sizable  gains  in  coming 
months.  After  narrowing  somewhat  in 
the  second  quarter,  the  nominal  deficit 
on  U.S.  trade  in  goods  and  services 
widened  substantially  in  July.  Inventory 
investment  in  July  was  well  below  the 
average  pace  in  prior  months  of  1997. 
Price  inflation  has  remained  subdued 
and  increases  in  labor  compensation 
have  been  modnate  in  recent  months. 

Most  market  interest  rates  are  about 
unchanged  on  balance  since  the  day 
before  the  Committee  meeting  on 
August  19, 1997.  Share  prices  in  equity 
mariLotahave  increased  considerably 
over  the  period,  with  some  stock  price 
indexes  reaching  new  highs.  In  foreign 
exchange  markets,  the  trade-weighted 
value  of  the  dollar  in  terms  of  the  other 
G-10  currencies  declined  somewhat  on 
balance  over  the  intermeeting  period. 

Growth  of  M2  appeara  to  have 
moderated  somewhat  in  September  from 
a  very  rapid  jiace  in  August,  while 
expansion  of  M3  remained  very  strong 
in  both  months.  For  the  year  through 
August.  M2  expanded  at  a  rate 
somewhat  above  the  upper  bound  of  its 
range  for  the  year  and  M3  at  a  rate 
substantially  above  the  upper  bound  of 
its  range.  Total  domestic  nonfinancial 
debt  has  continued  to  expand  in  recent 
months  at  a  pace  near  the  middle  of  its 
ra^e. 

The  Federal  Open  Market  Conunittee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  range*  it  had  established 
in  February  for  growth  of  M2  and  M3  of 

1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1996  to  the  fourth  quarter  of 
1997.  The  range  for  growth  of  total 
domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1998,  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  as 
in  1997  for  growth  of  the  monetary 
aggregates  and  debt,  measiued  from  the 
fourth  quarter  of  1997  to  the  fourth 
quarter  of  1998.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  futxire,  the  Committee 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  5-1/ 

2  percent.  In  the  context  of  the 
Committee's  long-run  objectives  for 
price  stability  and  sustainable  economic 
growth,  and  giving  careful  consideration 


to  economic,  financial,  and  monetary 
developments,  a  somewhat  higher 
federal  funds  rate  would  or  a  slightly 
lower  federal  funds  rate  might  be 
acceptable  in  the  intermeeting  period. 
The  contemplated  reserve  conditions 
are  expected  to  be  consistent  with  some 
moderation  in  the  growth  of  M2  and  M3 
over  coming  months. 

By  order  of  the  Federal  Open  Marlcet 
Committee,  November  20, 1997. 

DonaU  L.  Kohn, 

SecTBteiy,  Federal  Open  h4arkat  Committee. 
[PR  Doc.  97-31206  Piled  11-26-97;  8:45  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 


Sunshine  Act  Meting 


AND  DATE:  10:00  a.m.  (EST). 
December  8, 1997. 

PLACE:  4th  Floor,  Confwence  Room 
4506. 1250  H  Street.  NW.,  Washmgton. 
DC. 

STATUS;  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 

November  10, 1997.  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report  by 

the  Executive  Director. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Af&irs,  (202)  942-1640. 

Dated:  Novemlier  25. 1997. 

Roger  W.Mahle. 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  97-31460  Filed  11-25-97;  2:53  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Nominations  of  Topics  for  Evidence- 
Based  Practice  Centers  (EPCs) 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  invites  a  second 
round  of  nominations  of  topics  for 
evidence  reports  on  the  prevention, 
diagnosis,  freatment,  and  management 
of  common  diseases  and  clinical 
conditions,  and  where  appropriate,  the 
use  of  alternative/complementary 
therapies,  and  for  technology 
assessments  of  specific  medical 
procedures  or  health  care  technologies. 
AHCPR's  first  request  for  topic 
nominations  was  published  in  the 


Federal  Register  on  December  23, 1996 
(61  FR  67554-67556). 

AHCPR  serves  as  a  science  partner 
with  private-sector  and  other  public 
organizations  in  their  efforts  to  improve 
the  quality,  effiactiveness,  and 
appropriateness  of  health  care  delivafy 
in  the  United  States,  and  to  speed  the 
translation  of  evidence-based  research 
findings  into  improved  clinical  care. 
AHCPR  supports  Evidence-based 
Practice  Centers  (EPCs)  to  undertake 
scientific  analyses  and  evidence 
syntheses  on  high-priOTity  topics.  The 
EPCa  produce  science  syntheses — 
evidence  reports  and  technology 
assessments — that  provide  the  scientific 
fbimdation  for  public  and  private 
organizations  to  use  in  developing  and 
implementing  their  own  practice 
guidelines,  {>erformance  measures,  and 
other  tools  to  improve  the  quality  of 
health  care  and  make  decisions  related 
to  the  effiactiveness  or  appropriateness 
of  specific  health  care  technologies. 

\b  a  result  of  nominations  received  in 
response  to  AHCPR's  December  1996 
Federal  Register  notice,  EPCs  are 
developing  an  evidence  report  or  a 
technology  assessment  on  the  following 
topics:  (1)  Testosterone  suppression 
treatment  of  prostatic  c»ncer,  (2) 
evaluation  of  cervical  cytology;  (3) 
diagnosis  and  treatment  of  dysphagia/ 
swallowing  problems  in  the  elderly:  (4) 
evaluation  and  treatment  of  new  onset 
of  atrial  fibrillation  in  the  elderly;  (5)     ' 
diagnosis  of  sleep  apnea;  (6)  treatment 
of  attention  deficit  and  hyperactivity 
disorder  (7)  diagnosis  and  treatment  of 
acute  sinusitis;  (8)  rehabilitation  of 
persons  with  traumatic  brain  injury;  (9) 
prevention  and  management  of  urinary 
complications  in  paralyzed  persons;  (10) 
pharmacotherapy  for  alcohol 
dependence;  (11)  management  of  stable 
angina;  and  (12)  treatment  of  depressi<»i 
with  new  drugs. 

The  process  that  AHCPR  employs  to 
select  topics  for  analyses  by  the  EPCs  is 
described  below. 

Background 

Under  Tide  K  of  the  Public  Health 
Service  Act.  AHCPR  is  charged  with 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services 
and  access  to  such  services.  AHCPR 
accomplishes  these  goals  through 
scientific  research  and  through 
promotion  of  improvements  in  clinical 
practice  (including  the  prevention  of 
diseases  and  other  health  conditions) 
and  improvements  in  the  organization, 
financing,  and  delivery  of  health  care 
services  (42  U.S.C.  299-299c-6  and 
1320b-12).  In  carrying  out  these 
purposes,  AHCPR,  among  other 
activities,  has,  in  the  past,  arranged  for 
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the  development  of  clinical  practice 
guidelines  and  has  conducted 
assessments  of  health  care  technologies. 
Through  the  creation  of  EPCs.  AHCPR 
is  better  able  to  serve  as  a  science 
partner  with  private-sector  and  other 
public  organizations  in  addressing  a 
greater  number  of  health  care  topics  and 
a  broader  range  of  clinical  conditions 
and  health  problems.  The  EPCs  provide 
a  strong  scientific  foundation  for  private 
and  public  organizations  to  use  in  their 
own  efforts  to  improve  clinical  practice. 
The  EPCs  conduct  literature  reviews 
and  assess  and  synthesize  scientific 
evidence  to  produce  evidence  reports 
and  technology  assessments.  The 
reports  and  assessments  will  provide 
systems  of  care,  provider  societies, 
health  plans,  public  and  private 
purchasers.  States,  and  others  with  a 
scientific  foundation  for  development 
and  implementation  of  their  own 
practice  guidelines,  clinical  pathways, 
review  criteria,  performance  measures, 
and  other  tools  to  improve  the  quality 
of  care  in  their  own  settings  and 
populations.  They  may  also  be  used  to 
inform  health  care  decisions,  such  as 
coverage  or  reimbursement  policy, 
based  on  the  effectiveness  or 
appropriateness  of  specific  services, 
procedures,  or  technologies. 

Evidence-based  Practice  Centers  (EPCs) 

The  EPCs  prepare  evidence  reports 
and  technology  assessments  on  topics 
for  which  there  is  significant  demand  by 
health  care  providers,  insurers. 
purchasers,  health-related  societies,  and 
consumer  organizations.  Such  topics 
may  include  the  prevention,  diagnosis 
and/or  treatment  of  particular  diseases 
or  health  conditions  including,  where 
appropriate,  the  use  of  alternative/ 
complementary  therapies,  as  well  as  the 
appropriate  use  of  more  commonly 
provided  services,  procedures,  or 
technologies.  AHCPR  will  widely 
disseminate  the  evidence  reports  and 
technology  assessments  produced  by  the 
EPCs. 

Selection  Criteria 

Selection  criteria  for  AHCPR  evidence 
report  and  technology  assessment  topics 
include:  (1)  High  incidence  or 
prevalence  in  the  general  population  or 
in  subpopulations,  including  racial  and 
ethnic  minorities  and  other  populations; 
(2)  significance  for  the  needs  of  the 
Medicare,  Medicaid  and  other  Federal 
health  programs;  (3)  high  costs 
associated  with  a  condition,  procedure, 
treatment,  or  technology,  whether  due 
to  the  niunber  of  people  needing  care, 
high  unit  cost  of  care,  or  high  indirect 
costs;  (4)  controversy  or  uncertainty 
about  the  effectiveness  or  relative 


effectiveness  of  available  clinical 
strategies  or  technologies:  (5)  potential 
to  inform  and  improve  patient  or 
provider  decisionmaking;  (6)  potential 
to  reduce  clinically  significant 
variations  in  the  prevention,  diagnosis, 
.  treatment,  or  clinical  management  of  a 
disease  or  condition,  or  in  the  use  of  a 
procedure  or  technology,  or  in  the 
health  outcomes  achieved;  (7) 
availability  of  scientific  data  to  support 
the  study  or  analysis  of  the  topic;  and 
(8)  potential  opportunities  for  rapid 
implementation.  The  topics  selected 
also  will  complement  AHCPR's  efforts 
to  build  a  balanced  portfolio  of  evidence 
reports  and  technology  assessments. 

Nomination  and  Selection  Process 

Nominations  of  topics  for  AHCPR 
evidence  reports  and  technology 
assessments  should  focus  on  specific 
aspects  of  prevention,  diagnosis, 
treatment  and/or  management  of  a 
particular  condition,  or  on  an  individual 
procedure,  treatment,  or  technology. 
Potential  topics  should  be  carefully 
defined  and  circumscribed  so  that 
within  6  to  12  months  databases  can  be 
searched,  the  evidence  reviewed, 
supplemental  analyses  performed,  and 
final  evidence  reports  or  technology 
assessments  produced.  Topics  selected 
will  not  duplicate  current  and  widely 
available  clinical  practice  guidelines  or 
technology  assessments,  unless  new 
evidence  is  available  that  suggests  the 
need  for  revisions  or  updates. 

Nominations  should  be  brief  (1-2 
pages)  and  may  be  in  the  form  of  a 
letter.  For  each  topic  nominated, 
nominators  should  provide  a  rationale 
and  any  available  supporting  evidence 
reflecting  the  importance  and  clinical 
relevance  of  the  topic  and  should 
indicate  the  potential  usefulness  of  the 
evidence  report  or  technology 
assessment  within  their  professional 
practices  or  organizations.  Information 
should  include: 

•  A  clearly  defined  topic,  with 
specific  questions  to  be  answered  that 
will  establish  the  focus  and  boundaries 
of  the  report. 

•  The  availability  of  data  to  study 
and,  if  available,  any  information  on  the 
incidence,  prevalence,  and/or  severity 
of  the  particular  disease  or  health 
condition  including,  if  relevant,  its 
significance  for  the  Medicare  and 
medicaid  populations;  or  the  frequency 
of  use  and  cost  of  the  procedure, 
treatment,  or  technology;  an  indication 
of  how  the  evidence  report  or 
assessment  might  be  used  within  the 
nominator's  professional  or 
organizational  setting;  and  any  known 
currently  available  technology 
assessments,  practice  guidelines. 


disease  management  protocols,  or  other 
tools  or  standards  pertaining  to  the  topic 
and  their  deficiencies,  if  any. 

•    References  to  significant 
differences  in  practice  patterns  and/or 
results;  alternative  therapies  and 
controversies. 

Nominators  of  selected  topics  may 
have  the  opportunity  to  serve  as 
resources  to  EPCs  as  they  develop 
evidence  reports  and  technology 
assessments.  Nominators  may  also  be 
requested  to  serve  as  peer  reviewers  of 
draft  evidence  reports  and  assessments. 

The  AHCPR  will  review  topic 
nominations  and  supporting 
information  and  determine  final  topics, 
seeking  additional  information  as 
appropriate. 

Materials  Submission  and  Deadline 

To  be  considered  for  the  next  group 
of  evidence  reports  and  technology 
assessments,  topic  nominations  should 
be  submitted  by  January  30.  1998  to: 
Douglas  B.  Kamerow,  M.D.,  M.P.H., 
Director,  Center  for  Practice  and 
Technology  Assessment.  Agency  for 
Health  Care  Policy  and  Research,  6000 
Executive  Boulevard.  Willco  Building, 
Suite  310,  Rockville.  Maryland  20852. 

Nominations  also  will  be  accepted  on 
an  ongoing  basis  at  the  above  address 
for  topics  for  subsequent  evidence 
reports  and  technology  assessments. 

All  responses  will  be  available  for 
public  inspection  at  the  Center  for 
Practice  and  Technology  Assessment, 
telephone  (301]  594^015,  weekdays 
between  8:30  a.m.  and  5  p.m.  AHCPR 
will  not  reply  to  individual  responses, 
but  will  consider  all  nominations  in 
selecting  topics.  Topics  selected  will  be 
announced,  from  time  to  time,  in  the 
Federal  Register  and  AHCPR  press 
releases. 

For  Additional  Information 

Additional  information  about  topic 
nominations  can  be  obtained  by 
contacting:  Jacqueline  Besteman,  EPC 
Project  Officer.  Center  for  Practice  and 
Technology  Assessment,  Agency  for 
Health  Care  Policy  and  Research,  6000 
Executive  Boulevard,  Willco  Building, 
Suite  310,  Rockville.  Maryland  20852; 
telephone  (301)  594-4015;  E-mail 
address:  jbestema@ahcpr.gov. 

Dated:  November  21. 1997. 
Jolm  M.  Eiaenberg. 

Administrator 

IFR  Doc.  97-31205  Filed  11-26-97:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

CDockM  No.  97F-0035] 

Ashland  Chemical  Co.;  Withdrawal  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

StMMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  6A4490)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
polypropylene  glycol  with  a  molecular 
weight  of  1 .200  to  3.000  as  a  defoaming 
agent  in  water  for  sliced  potatoes. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  Gilliam.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,^Wa8hington,  DC  20204, 
202-418-3167. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  3, 1997  (62  FR  5011),  FDA 
announced  that  a  food  additive  petition 
(FAP  6A4490)  had  been  filed  by 
Ashland  Chemical  Co.,  One  Drew  Plaza. 


Boonton,  NJ  07005.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  173.340  Defoaming 
agents  (21  CFR  173.340)  to  provide  for 
the  safe  use  of  polypropylene  glycol 
with  a  molecular  weight  of  1,200  to 
3,000  as  a  component  of  defoaming 
agents  in  wash  water  for  sliced  potatoes. 
Ashland  Chemical  Co.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  November  10, 1997. 

Laura  M.  Tarantino, 

Acting  Director,  Office  ofPremarket 
Approval. 

[FR  Doc.  97-31215  Filed  11-26-97;  8:45  am] 

BtLLMQ  CODE  41«>-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0479] 

Parke-Davis  at  al.;  Withdrawal  of 
Approval  of  18  New  Drug  Applications, 
7  Abbrsviatad  Antibiotic  Applications, 
and  53  Abbreviated  New  Drug 
Applications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  18  new  drug  applications 
(NDA's).  7  abbreviated  antibiotic 
applications  (AADA's),  and  53 
abbreviated  new  drug  applications 
(ANDA's).  The  holders  of  the 
applications  notified  the  agency  in 
writing  that  the  drug  products  were  no 
longer  marketed  and  requested  that  the 
approval  of  the  applications  be 
withdrawn. 

EFFECTIVE  DATE:  December  29, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  A.  Pritzlaff,  Center  for  Drug 
Evaluation  and  Research  (HFI>-7),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLBNENTARY  INFORMATION:  The 
holders  of  the  applications  listed  in  the 
table  in  this  document  have  informed 
FDA  that  these  drug  products  are  no 
longer  marketed  and  have  requested  that 
FDA  withdraw  approval  of  the 
applications.  The  applicants  have  also, 
by  their  request,  waived  their 
opportunity  for  a  hearing.  ' 


Application  No, 

NDA  6-413 

NDA  7-812 

NDA  9-108 

NDA  11-760 

NDA  11-935 

NDA  11-936... „„, 

NDA11-950.......:...' 

NDA  12-939 

NDA  15-438 

NDA  16-649 

NDA  17-369 

NDA  17-906 

NDA  19^14 

NDA  50-125 

NDA  50-137 „ 


Drug 
Super  Anahist  (neohetramine  hydrochloride)  

Inhiston-APC  {aspirin  3.5  grains  (gr),  caffeine  0.5 
gr,  phenacettn  2.5  gr,  pheniramine  maieate  10 
milligrams  (mg). 

Rauval  (rauwoifia  serpentina)  Tablets 

Nomnacol  (po<ycart>ophil)  Tat>lets 

Actifed  (pseudoaphedrine  hydrochloride  and 

triprolidine  hydrochloride)  Syrup. 
Actifed  (pseudoephedrine  hydrochloride  and 

triproltdir>e  hydrochloride)  Tablets. 
Tacaryl  (methdilazine  hydrochloride)  Syrup,  4  mg/ 

15  milliliters  (mL). 
Neutrapen  (penicillinase  injectable) 

Meprobamate  Tablets  USP,  200  mg.  400  mg 

Feminorw  Tablets ^ ^ ^ ^.... 

Teldrin  (chlorpheniramine  maieate  exter)ded  re- 
lease) Spansules. 
Lactulose  Syrup 

Benylln  Decongestant  Cough  Formula 

(diphenhydramine  hydrocholoride  and 

pseudoephedrine  hydrochloride). 
Tablets  Renftanden-250  (Potassium  Penicillin  G 

with  Probenecid). 
Cer-O-Cillin  Sodium  (crystalline  sodium  penicillin 

O). 


Applicant 


Parke-Davis,  2800  Plymouth  Rd.,  Ann  Arbor,  Ml 

48105. 
Plough,  Inc.,  P.O.  Box  377,  Memphis.  TN  38151. 


Qienwood-Palisades,  P.O.  Box  369,  One  New 
England  Ave.,  Piscataway,  NY  08855. 

Sdiering  Corp.,  2000  Galloping  HiU  Rd.,  Kerv 
ilworth,  NY  07033. 

Glaxo  Wellcome  Inc.,  Five  Moore  Dr.,  Research 
Triangle  Parte.  NC  27709. 

Do. 

Westwood-Squibb  Pharmaceuticals,  Inc.  100  For- 
est Ave.,  Buffalo.  NY  14213-1091. 

3M  Pharmaceuticals,  BIdg.  260-6A-22.  3M  Cen- 
ter, St.  Paul,  MN  55144-1000. 

Zenith  Goldline  Pharmaceuticals,  140  Legrand 
Ave.,  r^orthvale,  NJ  07647. 

Pharmacia  &  Upjohn,  7000  Portage  Rd.,  Kala- 
mazoo, Ml  49001-0199. 

SmithKline  Beecham  Consumer  Healthcare.  1500 
Littleton  Rd.,  Parsippany,  NY  07054-3884. 

Solvay  Pttarmaceuticals.  Inc.,  901  Sawyer  Rd., 
Marietta.  GA  30062. 

Wamef-Lamt)ert  Co..  170  Tabor  Rd.,  Morris 
Plains,  Hi  0795a 

Merck  &  Co.,  Inc.,  BLA-30,  West  Point.  PA 

19486. 
PtiarmadaA  Upjohn 
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Application  No. 

Drug 

Applicant 

NDA  50-296 _     _. .._.. 

Pyopen  (sterile  cart>enictNin  disodiun)  Irqection  .... 

SmithKline  Beecham  Pharmaceuticals  P  O  Box 

7929.  Philadelphia,  PA  19101-7929. 

NHA  50-375          

Cremomycin  Oral  Suspension  

Merck  &  Co.  Inc. 

NDA  50-566 _ _    .. 

Sterile  Cefazolin  Sodium  Injection  In  PL146  Plaa- 
tic  Container. 

Baxter  Healthcare  Corp..  RL  120  and  Wilson  Rd., 
Round  Lake,  IL  60073-0490. 

AADA  60-671   ... 

MYCOSTATIN  (Nystatin)  Ointnient  100.000  USP 

units  per  gram  (g). 

Westwood-Squibb  Pharmaceuticals,  Inc. 

AAOA  60-634  

Oxyletracydine  HydrocMoride  Capsules  USP,  250 

Purepac  Pharmaceutical  Co.,  200  Elmora  Ave., 

mg. 

Elizabeth.  NJ  07207. 

AADA  62-471   

Gentamicin  Sulfate  Cream.  USP  0.1% „ 

/Mphanna.  U.S.  Pharmaceuticals  Div.,  Johns  Hop- 
kins Bayview  Center.  333  Cassell  Dr.,  suite 
3500,  Baltimore,  MO  21224. 

AADA  62-496  

Gentamidn  Sulfate  Ointment.  USP  0.1% 

Do. 

AAOA  62-583  

Baciiracin  (sterile)  _ 

Alphamia  AS,  U.S.  Agent  Alpharma  Inc.,  One 
Executive  Dr.,  P.O.  Box  1399.  Fort  Lee,  NJ 
07024. 

AADA  62-684  

Bacitracin  Zinc  (nor»terile)  ~ 

Do. 

AADA  63-250  

Amoxicillin  Trihydrate,  nonsterile  buk  

Rant>axy  Laboratories  Ltd.,  U.S.  Agent:  Ranbaxy 
Phannaceuticals,  Inc.,  4600  Maniott  Dr.,  suite 

100.  Raleigh.  NC  27612. 

ANOA  70-136  ...     ™„    

Propranolol  Hydrochionde  Injection  USP,  1  mg/ 

SotoPak  Laboratories.  1845  Tonne  Rd.,  Elk 

mL  (syringe). 

Grove  Village.  IL  60007-5125. 

ANDA  70-679 

AHopurind  Tablets  USP.  100  mg  

Purepac  PharmaceutKal  Co. 

ANOA  70-688 

IMethyldopa  and  Hydrochlorottiiazide  Tablets 
USP.  250  mg/25  mg. 

Do. 

ANOA  70-685  ...           

Verapamil  Hydrochloride  Iniection  USP,  2.5  mg/ 
mL  (syringe). 

SotoPak  Laboratories                « 

ANOA  70-800 ^ 

Haloperidol  Injection  USP.  5  mg/mL  (syringe)  

Do. 

ANOA  70-853 

Methyldopa  and  Hydrochlorothiazide  Tablets 
USP,  250mg/15mg. 

Purepac  Pharmaceutical  Co. 

ANOA  70-854  .    „      

IMethyldopa  and  Hydrochlorothiazide  Tablets 

Do. 

USP,  250  mg/30  mg. 

*. 

ANOA  71-000 

Amantadine  Hydrochloride  Capsules  USP.  100 

mg- 
tjuprolen  Tablets  USP.  300  mg 

Solvay  Pttarmaceuticals,  Inc. 

AN0lA7t-123 _„    

Purepac  Pharmaceutical  Co. 

ANOA  71-124 

Ibuixoten  Tablets  USP,  400  mg 

Do. 

ANOA  71-125  

Iboprolen  Tablets  USP,  600  mg  _ 

Do. 

ANOA  71-672  

Naloxone  Hydrochloride  Injection  USP.  0.02  mg/ 
mL  (syringe). 

SotoPak  Laboratories 

ANOA  71-683  

Naloxone  Hydrochloride  Injection  USP.  0.4  mg/ 
mL  (syringe). 

Do. 

ANOA  72-110      -     - 

Ooxepin  Hydrochloride  Capsules  USP.  1(X)  mg  .... 

Purepac  Pharmaceutkal  Co. 

ANOA  72-330  ..    .                  .... 

Clorazepate  Dipotassium  Tablets,  3.75  mg  .^ 

Do. 

ANOA  72-^1   

Ctorazepate  Dipotassium  Tablets.  7.5  mg 

Do. 

ANOA  72-332  .     „               

Clorazepate  Dipotassium  Tablets,  15  mg 

Doxeptn  Hydrochloride  Capsules  USP,  75  mg 

Do 

ANOA  72-386 

Do. 

ANDA  72-387 

Ooxepin  Hydrochionde  Capsules  USP,  150  mg  .... 

Do. 

ANDA  aO-493  

Cofftsone  Acetate  Tablets  USP.  25  mg  

Do. 

AfJDA  80-842 

Rauwolfia  Serpentina  Tablets  USP,  50  mg  and 

100  mg. 
Diphenhydramine  Hydrochloride  Capsules  USP. 

Do. 

ANOA  80-845  

Eon  Labs  Manufacturing,  Inc.,  227-15  North  Corv 

25  mg  arxl  50  mg. 

duit  Ave.,  Laurelton,  NY  11413. 

ANOA  84-138  

Phendimetrazine  Tartrate  Tablets.  35  mg  (Pink) ... 

KV  Phamiaceutica)  Co.,  2503  South  Hanley  Rd.. 
St  Louis,  MO  63144-2555. 

ANOA  84-141 

Pt)endimetrazir>e  Tartrate  Tatilets,  35  mg  

Do. 

ANOA  84-479  

Dicyclomine  Hydrochloride  Syrup  USP,  10  mg/5 

mL 
Quinidine  Sulfate  USP,  200  mg  (Tablets)  

Alpharma,  U.S.  Phannaceuttoals  Div. 

ANDA  84-932  

Solvay  Pharmaceuticals,  Inc. 
Do. 

ANDA  85-296  

Quinidine  Sulfate  USP.  200  mg  (Capsules)  

ANOA  85-297  

Quinidine  Sulfate  USP.  300  mg  (Capsules)  

Do. 

ANDA  85-298  .    . 

Quinidine  Sulfate  USP.  300  mg  (Tablets)  ...^ 

Do. 

ANDA  85-299  

Quinidine  Sulfate  USP.  100  mg  (Tablets)  ....J 

UNIPRES  (Reserpine,  Hydralazine  Hydrochliride. 

Do. 

ANDA  86-298  

Do. 

and  Hydrochlorothiazide  Tablets,  USP)  0.1  mg/ 

25  mg/15  mg. 

« 

ANDA  86-822  „ 

Hydnjxyzine  Hydrochloride  Injection  USP,  25  m^ 
mL  (syringe). 

SotoPak  1  ahoratories 

ANOA  87-043  „.. 

Heparin  Sodium  Injection  USP,  1.000  unita/mL 

(syringe). 
Heparin  Sodium  Injection  USP.  5,000  unita/mL 

Do. 

ANDA  87-077  

Do. 

(syringe). 

ANDA  87-101  

Isoetharine  Inhalation  Solution.  USP  1% 

Alpharma,  U.S.  Pharmaceuticals  Olv. 

Federal  Register  /  Vol.  62.  No.  229  /  Friday,  November  28.  1997  /  Notices 

-    '■       -  ■ 


63349 


Appik:atton  No. 

ANDA  87-107  : ,, 

ANDA  87-109  ...„ 

ANDA  87-310  ..... 

ANDA  87-344  

ANDA  87-363 

ANDA  87-395  .,..._ 

ANDA  87-551   

ANDA  87-596  

ANDA  87-903  

ANDA  87-905 » 

ANDA  88-120  

ANDA  88-121  

ANDA  88-122  ...._ „„, 

ANDA  88-139  

ANDA  88-177 

ANDA  88-520  

ANDA  88-532  

ANDA  89-094  „ 


Dmg 


Heparin  Sodium  Injection  USP,  10.000  units/mL 

(syringe). 
Nrtroglycerin  Extended-Release  Capsules,  9  mg  .. 
Hydroxyzine  Hydrochloride  Injection  USP,  50  mg/ 

mL. 
Isosorbide  Dinitrate  Extended-release  Capsules, 

40  mg. 
Heparin  Sodium  Injection  USP,  10,000  units/0.5 

mL  (syringe). 
Heparin  Sodium  Injection  USP,  5,000  unit8/0.5 

mL  (syringe). 
Cyanocobalamin  Injection  USP.  1 .000 

micrograms/mL  (syringe). 
Hydroxyzine  Hydrochtoride  Injection  USP.  50  mg/ 

mL  and  100  mg/mL. 
Heparin  Lock  Flush  Solution  USP.  10  unrts/mL 

(syringe). 
Heparin  Lock  Flush  Solution  USP.  100  unlts/mL 

(syringe). 
Hydroxyzine  Hydrochtoride  Tablets  USP,  10  mg  .. 
Hydroxyzine  Hydrochloride  Tablets  USP,  25  mg  .. 
Hydroxyzine  Hydrochtoride  Tablets  USP.  50  mg  .. 

Chlorthalidone  Tablets  USP,  25  mg  

Hydralazine  Hydrochloride  Tablets,  25  mg 

Phenytoin  Sodium  Injection  USP,  50  mg/mL  (sy- 
ringe). 
Procainamtoe  Hydrochloride  Injection  USP,  500 

mg/mL  (syringe). 
TrimethotjenzamkJe  Hydrochtoride  Injection  USP. 

100  mg/mL  (syringe). 


AppUcant 


SotoPak  Labortfories 

KV  Pharmaceutical  Co. 
SdoPak  Laboratories 

Inwood  Laboratories.  Inc..  909  Third  Ave.. 

York.  NY  10022-4731. 
SoloPak  Laboratories 

Do. 

Do. 

Do. 

Do. 

Do. 

Purepac  Pharmaceutical  Co. 

Do. 

Do. 

Do. 

Do. 

SotoPak  Laboratories 


Do. 
Do. 


Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82),  approval  of  the  applications  listed 
in  the  table  in  this  document,  and  all 
amendments  and  supplements  thereto, 
is  hereby  withdrawn,  effective 
December  29, 1997. 

Dated:  November  17. 1997. 
Janet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 

Research. 

[FR  Doc.  97-31214  Filed  11-26-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 
[Docket  No.  97N-0451] 

Microbial  Safety  of  Produce; 
Grassroots  and  International  Meetings 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  six 
grassroots  meetings  and  one 
international  meeting  to  discuss 


generally  the  President's  recently 
announced  initiative  to  ensure  the 
safety  of  imported  and  domestic  firuits 
and  vegetables  and  other  foods,  and 
specifically  the  microbial  safety  of 
produce.  The  meetings  are  intended  to 
give  an  overview  of,  and  obtain  input  on 
the  general  draft  guide  entitled  "Guide 
to  Minimizing  Microbial  Food  Safety 
Hazards  for  Fresh  Fruit  and  Vegetables." 

DATES  AND  TIME:  For  the  domestic 
meetings  see  Table  1  in  the 
"SUPPLEMENTARY  INFORMATION" 

section  of  this  document.  For  the 
international  meeting  see  Table  2. 
Submit  written  comments  by  December 
19, 1997.  All  the  meetings  will  be  held 
from  9  a.m.  to  4  p.m. 

ADDRESSES:  For  the  domestic  meetings 
see  Table  1  in  the  "SUPPLEMENTARY 
INFORMATION"  section  of  this 
document.  For  the  international  meeting 
see  Table  2.  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  Copies 
of  the  "Guide  to  Minimizing  Microbial 
Food  Safety  Hazards  for  Fresh  Fruit  and 
Vegetables"  may  be  obtained  from  Joan 
E.  Duy,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-335),  Food  and 
Drug  Administration,  200  C  St.  SW.,  rm. 
3812,  Washington.  DC  20204,  202-260- 


8920,  FAX  202-205-4422,  e-mail 
jduy@bangate.fda.gov. 
RM  FURTHER  INFOmiATION  CONTACT:  For 
general  information  on  this  document 
Camille  E.  Brewer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration, 
200  C  St.  SW.,  rm.  3169,  Washington, 
DC,  202-260-8920,  FAX  202-205-4422, 
e-mail  ceb@c£san.fda.gov.  Send 
registration  information  (including 
name,  title,  firm  name,  mailing  address, 
telephone  number  and  fax  nimiber  if 
appropriate)  to  the  contact  person  listed 
for  the  city  in  which  you  will  attend. 
SUPPLEMENTARY  INFORMATION:  On 
October  2, 1997,  the  President 
annoimced  an  initiative  to  ensure  the 
safety  of  imported  and  domestic 
produce  and  other  foods.  This  initiative 
is  geared  to  optimize  the  microbial 
safety  of  domestic  and  imported  fresh 
fruits  and  vegetables.  As  part  of  this 
initiative,  the  President  directed  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS),  in 
partnership  with  the  Secretary  of  the 
Department  of  Agriculture  (USDA),  and 
in  cooperation  with  the  agricultural 
community,  to  issue  advice  on  good 
agricultural  practices  and  good 
manufacttuing  practices  for  fresh  fruits 
and  vegetables.  FDA  will  coordinate  the 
effort  for  DHHS.  As  part  of  this  effort, 
FDA  plans  to  publish  for  public 
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comment  a  draft  gOide  early  in  1998, 
and  a  final  giiide  later  in  1998. 

On  November  17,  1997,  at  a  public 
meeting  in  Washington,  EXZ.  FDA  and 
USDA  provided  details  on  a  broad, 
general  draft  approach  on  how  to 
minimigB  microbial  contamination 
through  the  control  of  water,  manure, 
worker  sanitation  and  health,  field  and 
facility  sanitation,  and  transportation 
and  handling.  A  draft  guide  entitled 
"Guide  to  Minimizing  Microbial  Food 
Safety  Hazards  for  Fresh  Fruit  and 
Vegetables."  will  be  available  December 


1. 1997.  on  FDA's  World  Wide  Web 
Home  Page  (http//www.fda.gov). 

The  grassroots  and  the  international 
meetings  will  include  an  overview  of 
the  President's  initiative  and  a  review  of 
the  general  draft  guide.  The  meetings 
are  intended  to  obtain  input  into  the 
draft  guide.  While  all  meetings  are  open 
to  any  interested  parties,  the  grassroots 
meetings  will  focus  specifically  on 
domestic  produce,  and  the  international 
meeting  will  focus  on  imported 
produce. 


Transcripts  of  the  grassroots  and 
international  meetings  may  be  requested 
in  writing  from  the  Freedom  of 
Information  Office  (HFI-35).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  12A-16,  Rockville,  MD  20857, 
approximated  15  working  days  after 
each  meeting  at  a  cost  of  10  cents  per 
page.  The  transcripts  of  the  grassroots 
and  the  international  meetings  will  be 
available  for  public  examination  at  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


Table  i.— Domestic  Meetings 

H,  ■itii  II    i  liii   1  1  , 

Meeong  mmmbsb 

Dale 

FDA  Contact  Person 

Grand  Rapios:  Amway  Grand  Hotel.  Peart 
«id  Monroe.  Gnmd  Rapids.  Ml.. 

Geneva;  New  York  State  Agricultural  Fxperi- 
Rient  Station,  630  Wast  North  St,  Geneva. 
NY.. 

West  Paim  Beach:  Clayton  Hulchinaon  Agri- 
cuNurai  Center.  559  North  Military  Trail. 
West  Palm  Beach.  FL. 

San  Antomo:  Hetoles  4-H  Center.  San  Anto- 
nio. TX,  12132  Leslie  Rd..  Helotes.  TX.. 

Saunas:  Salirtas  Community  Center,  480 

North  Ma»n  St.  Salinas,  CA.. 

Portland:  Monarch  Hotal.  12566  SE.  93d 
Ave.,  Clackamaa.  OR.. 

December  1,  1907 
December  3,  1997 
December  5. 1997 
December  8.  1997 
December  10. 1997 
December  12. 1997 

Evelyn  Denke.  Food  and  Dnjg  Administration. 

Detroit  District  Office  (HFR-MW245).  1500 

E.  Jefferson  Ave.,  Detroit.  Ml  48207-0179, 

313-226-6158. 
Beverly  Kant,  Food  and  Dnjg  Adminisiralion. 

Buffalo  District  Office,  509  Delaware  Ave.. 

Buffalo.  NY  14202.  716-651-4461  ext 

3131. 

Florida  District  Office.  7200  Lake  EHenor 
Dr..  suite  120,  Orlando,  FL  32809.  407- 
648-6922  ext  202. 

Syhna  Yelts.  Food  and  Dnjg  Administration. 
Dallas  District  Office  (HFR-SW100),  3310 
Live  Oak  St..  Dtflas,  TX  75204.  214-666- 
5315  ext  344. 

Mary  Acton.  Food  and  Drug  AdmMstralkxi. 
San  Francisco  District  OflKe  (HFR- 
PA150),  1431  Harbor  Bay  PIcwy..  Alameda, 
CA  94502,  510-<537-6765. 

Dabra  Tucker,  Food  and  Drug  Administratkxi, 
Portland  District  Offtee,  9780  SW.  Nimus 
Ave..  Beaverton,  OR  97008,  503-671- 
971 1  ext  10. 

Table  2.— International  Meeting 


Meeting  Address 

Date 

FDA  Contact  Person 

Washington.  DC:  Depenment  of  HeaRh  and 
Human  Services.  Hubert  Humphrey  BUg., 
200  and  Independence.  Washington.  DC.. 

Monday.  December  8.  1997 

Marilyn  Veek.  Food  and  Dnjg  Administratwn. 
Office  of  International  Affairs  (HFG-1). 
5600  Fishers  Lane.  Rockville.  MD  20857. 
301-627-0906 

Dated:  November  24. 1997. 
WllUam  K.  HnUMid. 

Associate  Commissioner  for  Pt^icy 
Coordination. 

[FR  Doc  97-31386  Filed  11-25-97;  11:18  am] 
i  COOC  41«»-M-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 
[Docket  Na  97F-0468] 

Cite  Spocialty  Ctemicals  Corp.;  HIing 
of  Food  Additivo  Petition 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba  Specialty  Chemicals  Corp.,  has 
filed  a  petition  proposing  that  the  food 


additive  regulations  be  amended  to 
provide  for  the  safe  use  of  tri8(2,4-di- 
(erf-butylphenyDphosphite  by  removing 
the  restrictions  on  the  temperature  of 
use  in  low  density  polyethylene  films  of 
thickness  greater  than  0.051  millimeter 
(mm)  (0.002  inch  (in)),  provided  that  the 
film  does  not  contain  a  total  of  tris(2,4- 
di-teif-butylphenyl)pho8phite  in  excess 
of  0.062  milligram  (mg)  per  in'  of  the 
food-contact  surface. 

DATES:  Written  comments  on 
petitioner's  environmental  assessment 
by  December  29.  1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
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(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),    Food 
and  Drug  Administration,  200  C  St  SW., 
Washington,  DC  20204,  202-418-3081. 
supplementary  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAF  8B4563)  has  been  filed  by 
Qba  Specialty  Chemicals  Corp.,  c/o 
Keller  and  Heckman,  1001  G  St.  NW., 
suite  500  West,  Washington,  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.2010 
Antioxidants  and/or  stabilizers  for 
polymers  (21  CFR  178.2010)  to  provide 
for  the  safe  use  of  tris(2.4-di-tert- 
butylphenyl)phosphite  by  removing  the 
restriction  on  the  temperature  of  use  in 
low  density  polyethylene  films  of 
thickness  greater  than  0.051  mm  (0.002 
in),  provided  that  the  film  does  not 
contain  a  total  of  tris(2,4-di-tert- 
butylphenyl)phosphite  in  excess  of 
0.062  mg  per  in'  of  the  food-contact 
surface. 

The  agency  has  determined  under  21 
CFR  25.32(i)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroiunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  November  4, 1997. 
AlanM.  Rulis, 

Director,  Office  ofPremarket  Approval. 
Center  for  Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  97-31149  Filed  11-26-97;  8:45  am] 
biujnq  COOE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haattfi  RasourcM  and  Services 
Administration 

Agency  Information  Collection 
Acthrlties:  Proposed  Collection: 
Comment  Reqijest 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  wiU 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 


to  obtain  a  copy  of  the  data  collection 
plans  and  draft  iixstnunents,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Aaeeaament  of  Bureau 
of  Primary  Health  Care  (BFHC)-Funded 
Providers'  Level  of  Knowledge  and 
Training  Needs  for  Reducing  Perinatal 
Tranamiaaion  of  HIV— ^)EW 

The  HIV/ AIDS  Bureau  (HAS)  intends 
to  conduct  a  survey  of  300  health  care 
providers  who  work  in  BPHC-funded 
programs  and  who  treat  women  of 
childbearing  age.  The  specific  topic  area 
for  this  study  relates  to  perinatal 
transmission  of  HIV. 

The  purpose  of  this  survey  is  to 
determine: 

— the  specific  training  and  learning 
needs  of  providers  in  BPHC-funded 
programs  with  regard  to  HTV/AIDS 
issues  (especially  perinatal 
transmission  of  HTV)  and  women  of 
childbearing  age. 
— the  preferred  modes  of  training. 
— the  level  of  knowledge  of,  and 
adherence  to.  Government  protocols 
for  treating  women  of  childbearing 
age  and  reducing  the  risk  of  perinatal 
transmission  of  HIV. 
— the  familiarity  of  practitioners  with 
recent  advances  in  HIV/AIDS 
treatments  such  as  protease  inhibitors 
and  combined  therapies. 
Results  fiom  this  research  will  be 
used  to  develop  specific  training 
curricula  for  these  providers  and  to 
enhance  educational  and  service 
delivery-related  support  for  Bureau- 
funded  providers  and  clinics. 

The  study  will  be  done  by  mail,  with 
phone  follow-up  if  necessary  to  improve 
response  rates.  The  estimate  of  burden 
is  as  follows: 

Type  of  Respondeat  _.„.„..__„._._....™„.        (») 

Number  of  ReepondenU  .._„,.„„.___....„„„      300 
Responses  Per  Respondent  .„.„_^__„._„..  1 

Hours  Per  Response  „ „_„.__„ 25 

ToUl  Burden  Hours  .. ••     75 

'  Physidani. 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-35.  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Written 
comments  should  be  received  on  or 
before  January  27, 1998. 

Dated:  November  21, 1997. 
Jane  Harriaon, 
Acting  Director, 

Division  of  Policy  Review  and  Coordination. 
{FR  Doc.  97-31207  FUed  ll-26-«7;  8:45  am] 
anjjNO  ooK  41S0-1I-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  TiUe  44.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  Uie  Health 
Resources  and  Services  Xdministration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project  Data  Collection  and 
Reporting  Requirements  for  Healthy 
Schools,  Healthy  Communities  Program 
(OMB  No.  0915-0188)— Extension,  No 
Change— The  Healthy  schools.  Healthy 
Communities  (HSHC)  Initiative  was 
established  in  Fiscal  Year  1994  by  the 
HRSA  Bureau  of  Primary  Healthy  Care 
(BPHC)  in  coordination  with  the  HRSA 
Maternal  and  Child  Health  Bureau. 

HSHC  grantees  are  required  to  offer 
comprehensive  primary  care  services  to 
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children  in  school-based  health  centers. 
Grants  are  made  to  organizations  that 
demonstrate  that  the  communities  they 
serve  are  subject  to  poverty  and  a  wide 
range  of  health  risks,  including  school 
failure  and  poor  health.  Many  of  these 
programs  are  located  in  medically 
underserved  communities  which.are 
geographically  and  ethnically  diverse. 
Programs  are  located  in  elementary, 
middle,  high  and  k-12  schools. 

The  school-based  health  centers  are 
collecting  data  through  School 
Healthcare  ONLINE!!!  (SHO),  a  software 


program  developed  for  school-based  and 
school-linked  health  centers,  Headstart 
through  High  School.  Grantees  abstract 
information  from  health  center  records 
on  persons  served,  services  provided, 
and  health  status,  and  enter  the  data 
into  the  SHO  System. 

The  software  system  is  programmed 
to  generate  user  profiles  (aggregate  data 
only)  which  are  submitted  to  the  BPHC. 
BPHC  uses  the  profiles  to  monitor 
program  activities,  assess  where 
technical  assistance  is  needed,  and  to 


respond  to  inqiiiries  from  Congress  and 
others. 

The  SHO  system  is  also  programmed 
to  produce  expert  files  containing 
person-level  information  (strippmi  of 
personal  identifiers)  which  are 
submitted  to  the  national  evaluator.  The 
export  data  serves  as  the  basis  for  the 
program  evaluation  and  is  used  for 
analysis  beyond  the  scope  of  the  user 
profiles. 

There  will  be  no  changes  In  the  forms. 
Estimates  of  respondent  burden  are  as 
follows: 


Burden  type 


No.  of  re- 
spondents 


Responses 
per  respond- 
ent 


Total  annual 
responses 


Kkxjrs  per  re- 
sponse 


Respor»e  twr- 
den  (hours) 


SHO  System  data  entry 

User  Profiles  — u. — ^ 

Data  Export  Files 


26 
26 
26 


600 

4 
4 


15.600 
104 
104 


0^ 
0.5 
0.5 


3.120 
52 
52 


ToM 


26 


15308 


3,224 


Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer.  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  on  or 
before  January  27.  1998. 

Dated:  Novembar  21, 1M7. 
|aaa  HaiTiMia. 

Acting  Director. 

Division  of  Policy  Review  and  Coordination 
(FR  Doc.  97-31217  Filed  11-28-97;  8:45  am] 
MJJNO  OOK  4ia»-1S-P 


DEPAflTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resourcas  and  Servicas 
Admtnistrattofi 

Agency  Inlormation  Collection 
ActhfWas:  Propoaad  CoNaction; 
Comfnant  i 


In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13),  the  Hedth 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
prop<Med  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Qearance  Officer  on  (301)  443-1129. 


Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

PropoMd  Pro|ect:  The  Health  Education 
Aeantanca  Loan  (HEAL)  Program: 
Phjraician's  Certification  of  Boi rower's 
Total  and  Pennanent  Disability  Form 
(OMB  No.  0915-0204)— Extenaien  and 
Revision 

The  Health  Education  Assistance 
Loan  (HEAL)  program  provides 
federally-insured  loans  to  students  in 
schools  of  allopathic  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
podiatric  medicine,  pharmacy,  public 
health,  allied  health,  or  chiropractic, 
and  graduate  students  in  health 
administration  or  clinical  psychology. 
Eligible  lenders,  such  as  banks,  savings 
and  loan  associations,  credit  unions, 
pension  funds.  State  agencies,  HEAL 
schools,  and  insurance  comf>anies, 
make  HEAL  loans  which  are  insured  by 
the  Federal  Government  against  loss  due 
to  borrower's  death,  disability, 
bankruptcy,  and  default.  The  basic 
purpose  of  the  program  is  to  assure  the 


availability  of  funds  for  loans  to  eligible 
students  who  need  to  borrow  money  to 
pay  for  their  educational  loans. 

The  HEAL  borrower,  the  borrower's 
physician,  and  the  holder  of  the  loan 
completes  the  Physician's  Certification 
form  to  certify  that  the  HEAL  borrower 
meets  the  total  and  pennanent  disability 
provisions. 

The  HEAL  program  is  being  phased 
out  and  no  new  loans  will  be  made  after 
September  30,  1998  unless 
reauthorization  is  enacted.  We  are, 
however,  requesting  a  3-year  extension 
of  the  OMB  approval  of  the  HEAL 
Physician's  Certification  of  Borrower's 
Total  and  Permanent  Disability  Form. 
HRSA-539  because  this  form  will  be 
used  throughout  the  repayment  period 
kit  existing  loans.  The  Department  uses 
this  form  to  obtain  information  about 
disability  claims  which  includes  the 
following:  (1)  the  borrower's  consent  to 
release  medical  records  to  the 
Department  of  Health  and  Human 
Services  and  to  the  holder  of  the 
borrower's  HEAL  loans,  (2)  pertinent 
information  supplied  by  the  certifying 
physician.  (3)  the  physician's 
certification  that  the  barrower  is  unable 
to  engage  in  any  substantia]  gainful 
activity  because  of  a  medically 
determinable  impairment  that  is 
expected  to  continue  for  a  long  and 
indefinite  period  of  time  or  to  result  in 
death,  and  (4)  information  from  the 
lender  on  the  unpaid  balance.  Failure  to 
submit  the  required  docimientation  will 
result  In  disapproval  of  a  disability 
claim.  The  form  is  being  revised  to  make 
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submission  of  medical  documentation 
mandatory  rather  than  optional. 


The  estimate  of  burden  for  the 
Physician's  Certification  form  is  as 
follows: 
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Type  of  respondent 

■ 

Numt>er  of 
respondents 

Responses  per 
respondent 

Number  of 
responses 

Hours  per 
response 

Total  burden 
hours 

Ptiysidan  ...........,....„.....„......„„_.;„..,.. „...._ 

Loan  Holder ._ „ 

100 

100 

32 

1 

1 
3.1 

100 
100 
100 

5  min 

30  min 

10  min 

8 

50 
17 

Total  „ _ „ ^ 

232 

300 

• 

75 

Send  comments  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  November  21, 1997. 
Jane  HarriaMi, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

(FR  Doc.  97-31225  Filed  11-2&-97;  8:45  am] 
BauNQ  cooe  4i«e-i6-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rasourcas  and  Sarvicas 
Administration 

Agency  infonnation  Collection 
Activitlas:  Submlsalon  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 


Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwerk  Reduction  Act  of  1995: 

Proposed  Project:  The  Nursing 
Education  Loan  Repayment  Program 
Application  (OMB  No.  0915-0140) 

Extension  and  Revision — This  is  a 
request  for  extension  and  revision  of 
Office  of  Management  and  Budget 
(OMB)  approval  of  the  application  form 
for  the  Nursing  Education  Loan 
Repayment  Program  (NELRP).  The 
NELRP  is  authorized  by  42  U.S.Q 
297(n)  (section  846  of  the  Public  Health 
Service  Act). 

Under  the  NELRP,  registered  nurses 
are  offered  the  opportvmity  to  enter  into 
a  contractual  agreement  with  the 
Secretary,  under  which  the  Public 
Health  Service  agrees  to  repay  the 
nurses'  indebtedness  for  nursing 
education.  In  exchange,  the  nurses  agree 
to  serve  for  a  specified  period  of  time  in 
certain  types  of  health  facilities 
identified  in  the  statute. 


Nurse  educational  loan  repayment 
contracts  will  be  approved  by  the 
Secretary  for  eligible  nurses  who  have 
incurred  previous  monetary 
indebtedness  by  accepting  a  loan  for 
nursing  education  costs  from  a  bank, 
credit  union,  savings  and  loan 
association,  insurance  company. 
Government  agency  or  program,  school, 
or  other  lender  that  meets  NELRP 
criteria. 

Approval  is  requested  for  the 
application  form.  The  application  form 
requires  information  from  two  types  of 
respondents: 

a.  Applicants  must  provide 
information  on  the  proposed  service  site 
and  on  all  nursing  education  loans  for 
which  reimbursement  is  requested,  and 

b.  Lenders  must  provide  information 
on  loan  status  for  all  loans  accepted  for 
repayment. 

Two  items  are  being  added  to  the 
application  form:  race/ethnicity  of  the 
applicant  (for  statistical  purposes  only); 
and  citizenship  status.  The  estimates  of 
average  burden  to  complete  the  forms 
remains  the  same.  Burden  estimates  are 
as  follows: 


Form/Regulatory  requirement 


NELRP  Application  

Loan  Verification  Form 


Total 


'The  remainder  of  the  loans  are  verified  through  credit  reports. 


Numt>er  of 
respondents 


2.200 
•50 


2,250 


Responses 
per  re- 
spondent 


Hours  per 
response 


1 
.25 


Total  bur- 
den hours 


2,200 

13 


2.213 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  on  or  before  December  29, 1997 
to:  Laura  Oliven,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235.  Washington. 
D.C.  20503. 


Dated:  November  21, 1897. 
Jane  Hairison, 

Acting  Director.  Division  of  Policy  Review 

and  Coordination. 

(FR  Doc.  97-31208  Filed  11-26-47;  8:45  am] 

SNJJNQ  CODE  41W-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rasourcas  and  Sarvicas 
Administration 

Agency  Infomiation  Collection 
Activittas:  Sutmission  for  OMB 
Review;  Comment  Requeat 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
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compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Qearance  Office  on  (301)  44^-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Mtmagement 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Propoaed  Pro|ect  Defisfiiient  Raqueat 
Fonji  fiw  NHSC  and  NHH  Scholarahip 
Progmns  (OMB  NO.  0915-0179) 
Extanaion,  No  Change 

We  are  requesting  an  extension  of  the 
OKfB  clearance  for  the  Deferment 
Request  Form  and  associated  reporting 
reqiiirements  for  the  National  Health 
Service  Corps  (NHSC)  Scholarship 
Program  and  the  Native  Hawaiian 
Health  (NHH)  Scholarship  Program.  The 
NHSC/^fHH  Scholarship  Programs  are 
authorized  by  SecUon  338A  and  Section 
338K  of  the  Public  Health  Service  (PHS) 
Act.  The  requirements  for  obligated 
service,  found  in  Section  338C  of  the 
PHS  Act.  inchide  provisions  for 


deferment  of  the  service  obligation 
under  certain  circumstances. 

Under  these  programs,  allopathic 
physicians,  osteopathic  physicians, 
dentists,  nurse  practitioners,  nurse 
midwives,  physician  assistants,  and,  if 
needed  by  the  NHSC  or  NHH  program, 
students  of  other  health  professions 
(including  mental  health  professionals) 
are  ofEered  the  opportunity  to  enter  into 
a  contractual  agreement  with  the 
Secretary  under  which  the  Public 
Health  Service  agrees  to  pay  the  total 
school  tuition,  required  fees  and  a 
stipend  for  living  expenses.  In 
exchange,  the  scholarship  recipient 
agrees  to  provide  full-time  clinical 
services  at  a  site  in  a  federally 
designated  Health  Professions  Shortage 
Areas  (HPSA)  of  the  United  States.  NHH 
scholarship  recipients  must  be  native 
Hawaiians  and  are  assigned  to  sites  in 
Hawaii.  The  minimum  service 
obligation  is  2  years. 

Once  scholarship  recipients  have 
completed  their  academic  requirements, 
the  law  requires  that  selected  types  of 


recipients  be  allowed  to  defer  their 
service  obligation  in  order  to  complete 
an  approved  internship,  residency,  or 
other  advanced  clinical  training. 

The  Deferment  Request  Form 
provides  the  information  necessary  for 
considering  the  period  and  type  of 
training  for  which  deferment  of  the 
service  obligation  will  be  approved  for 
physicians  and  dentists. 

In  addition,  these  programs  have  two 
other  reporting  requirements  for  which 
no  forms  have  been  developed, 
including: 

(1)  Individuals  who  are  in  a  deferment 
status  are  required  to  submit  requests  in 
writing  for  modifications  to  the 
deferment  (e.g.,  extension  of  deferment 
or  change  of  residency  programs);  and 
(2)  Dentists,  who  can  either  begin  their 
service  obligation  immediately  after 
graduation  or  can  be  deferred  for  up  to 
three  years,  are  required  to  notify  the 
program  in  writing  of  their  intent  to 
request  deferment 

The  estimated  burden  on  respondents 
is  as  follows: 


Type  of  report 

Numt>er  of 
respondents 

Responses 

per  re- 

sporxtont 

Hours  per 
response 

Total  bur- 
den hours 

OetafTTient  Form  ._ _ — _............... — .„..._ — . 

Requests  tor  ChanQe  of  Oetorment  and  Letters  of  Intent ...» 

600 
100 

1 

1 

A 
1 

300 
100 

ToW  

700 



400 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Laura  Oliven,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C  20503. 

Dated:  November  21. 1997. 
Jane  Harnaon, 

Acting  Director,  Division  of  Policy  Review 
and  Coordination. 

(FR  Doc.  97-31209  Filed  ll-2fr-97:  8:45  am) 
aaiMG  COOK  41«>-1S-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Rnal  Program  Requirements  and 
Review  Criteria  for  a  Cooperative 
Agreement  for  a  Center  for  Health 
Worlcforce  Distritxition  Studies:  A 
Federal-State  Partnership  Cooperative 
Agreement  Program  for  Fiacal  Year 
1907 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  a  fiscal 
year  (FY)  1997  Cooperative  Agreement 
for  a  Center  for  Health  Workforce 
Distribution  Studies:  A  Federal-State 
Partnership  Cooperative  Agreement 
Program.  The  cooperative  agreement 
will  be  funded  under  the  authority  of 
section  792  (42  USC  295k)  of  the  Public 
Health  Service  Act,  which  authorizes 
research  on  health  professions 
persoimel. 

Research  and  studies  for  this 
cooperative  agreement  program  will 
focus  on  the  workforce  distributional 
aspects  of  the  legislation  at  the  state 


(one  or  a  few  states)  level  for  allied 
health  personnel,  dentists,  nurses, 
physicians,  and  public  health  personnel 
as  specified  below. 

Purpose 

The  purpose  of  this  cooperative 
agreement  for  a  Center  for  Health 
Workforce  Distribution  Studies  is  to 
support  research  and  analysis  at  the 
State  level  for  one  State  or  a  few  States 
only,  including  issues  regarding  the 
impact  of  federal  initiatives  aimed  at 
improving  the  training  of  health 
professionals  and  meeting  national 
workforce  goals  pertaining  to: 

(1)  Allied  health  data  and 
distributional  issues  consistent  with  the 
(1995)  recommendations  of  the  National 
Commission  on  Allied  Health  and  in 
close  coordination  with  the  activities  of 
the  Allied  Health  Data  Collaborative 
Project; 

(2)  Distribution  of  dentists,  with 
emphasis  on  trends  relating  to 
educational  backgroimd  (for  example, 
those  with  postdoctoral  training  in 
advanced  general  dentistry  and/or 
public  health  dentistry)  and  practice  in 
settings  principally  serving  residents  of 
medically-underserved  communities; 
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(3)  The  dteignation  of  nursing 
shortage  areas  at  the  State  level  and, 
through  a  pilot  exploration  of  a  model 
approach,  build  a  methodologic  bridge 
to  other  states  for  applicability  across 
the  Nation; 

(4)  The  distribution  of  physicians, 
with  emphasis  on  underserved  areas 
and  specialty  services,  including,  for 
example  OB/GYN,  maternal  and  child 
health,  general  surgery,  emergency 
medicine,  and  mental  health;  and 
addressing  issues  of  substitution,  tising 
available  tools  such  as  the  HRSAJ 
Bureau  of  Health  Professions  (BHPr) 
Integrated  Requirements  Model  (IRM), 
as  applicable;  and 

(5) The  establishment  of 
collaboration(s)  between  schools  of 
public  health  and  state  and  local  public 
health  agencies  to  assess  public  health 
workforce  supply  and  distribution  and 
to  develop  educational  strategies  to 
address  imbalances;  and  to  develop  the 
nature  of  workforce  planning  for  public 
health  personnel  at  the  State  level. 

The  cooperative  agreement  is  to  fund 
either  the  establishment  and  the 
operation  of  a  new  research  center,  or 
the  operation  of  an  existing  research 
center,  for  the  conduct  of  such  research. 
The  center  must  conduct  high-quality 
research  and  disseminate  findings  to 
colleagues  and  policymakers  at  the 
institutional.  Federal  and  State  levels. 

The  successful  applicant  must  have  or 
establish  the  Center  for  Health 
Workforce  Distribution  Studies  as  an 
identifiable  entity.  This  must  be  more 
than  a  set  of  discrete,  investigator- 
initiated  research  projects  proposed  in 
one  application.  The  center  must  have 
a  director,  a  coherent,  widely- 
recognized  research  agenda  and 
researchers  who  function  as  a  team.  The 
principal  investigator  must  be  an 
experienced  researcher  who  will  b^ 
primarily  responsible  for  the 
organization  and  operation  of  the  center 
and  will  provide  research  leadership. 
The  center's  researchers  must 
collectively  possess  multidisciplinary 
skills,  and  have  experience  in  health 
services  research.  There  must  be 
sufficient  core  staff  with  significant  time 
commitments  to  the  center,  although  the 
center  will  of  necessity  share  common 
resources  with  other  components  of  the 
applicant  institution,  including 
technical,  clerical,  and  administrative 
personnel,  and  library  and  computer 
resources. 

The  cooperative  agreement  funds  will 
be  available  to  provide  basic  support  for 
the  center,  including:  the  development 
and  implementation  of  the  center's 
research  agenda,  administrative  and 
research  staff  support,  researcher  time 
(although  not  necessarily  100%  of 


researcher  time),  and  dissemination  of 
center  research  products  through 
articles  in  peer-reviewed  journals  as 
well  as  center-sponsored  publications. 
This  cooperative  agreement  must  not  be 
the  sole  source  of  support  for  this  type 
of  enterprise.  The  applicant  institution 
must  demonstrate  a  commitment 
(including  a  matching  contribution — see 
"Program  Requirements"  below)  to 
support  the  organizational  and 
management  structure  of  the  center,  and 
its  investigators  should  seek  other  funds 
for  support  of  its  research  agenda. 

Eligibility 

Eligible  applicants  include  public  and 
non-profit  private  entities.  The 
applicant  must  bring  together  allied/ 
dental/  medical/nursing/public  health 
schools  and  State  agencies,  must  have 
experience  in  all  five  component  areas, 
the  assessment  and  evaluation  of  immet 
need/underserved  areas,  and  in  issues  of 
non-physician  provider  substitution, 
and  must  have  access  to  the  allied  and 
public  health  workforce  data  base  in  the 
State.  Development  of  a  methodology  - 
for  the  assessment  of  nursing  shortage 
areas  and  of  public  health  requirements 
and  supply  in  a  State  must  involve  a 
State  agency. 

A  notice  was  published  in  the  Federal 
Register  at  62  FR  39532  on  July  23, 
1997,  proposing  program  requirements 
and  review  criteria  for  this  program.  No 
comments  were  received  within  the  30 
day  comment  period.  Therefore,  the 
program  requirements  and  review 
criteria  remain  as  proposed. 

Final  Program  Requirements 

The  award  recipient's  institution  must 
share  in  the  cost  of  the  program  as 
follows:  For  each  year  funds  are 
awarded  imder  this  program,  the 
matching  contribution  shall  be  at  least 
one-third  of  the  amount  of  the  Federal 
award  for  that  year.  Up  to  50%  of  the 
recipient's  matching  contribution  may 
be  in  the  form  of  in-kind  donations  of 
faculty  time,  staff  time,  use  of 
computers  or  other  shared  resources. 

Applicants  are  urged  to  submit 
applications  that  address  specific 
objectives  of  HRSA/BHPr.  Health 
workforce  surveillance  reveals 
significant  gaps  in  the  Nation's  health 
workforce  ability  to  meet  the 
population's  needs.  In  some  cases,  these 
gaps  are  exacerbated  by  market  forces. 
The  BHPr  attempts  to  address  these  in 
its  four  health  workforce  goals  to 
improve  the  distribution,  diversity, 
supply,  and  competence/quality. 
Specifically: 

Distribution:  there  has  been  little 
progress  in  reducing  the  number  of 
underserved  areas,  and  access  to 


generalist  providers  varies  widely  across 
states  and  counties; 

Diversity:  few  health  professions 
reflect  the  diversity  of  the  Nation's 
population,  also  there  is  strong  evidence 
that  underrepresented  minority 
providers  are  more  likely  to  serve 
vulnerable  populations; 

Supply:  shortages  of  some  allied  and 
public  health  providers  coincide  with  a 
surfeit  of  specialist  physicians; 

Competence:  most  training  is 
hospital-based  and  ill-suited  to 
ambulatory  health  care  delivery,  which 
occurs  in  an  increasingly  managed  care 
environment  and  requires  skills  in 
providing  cost-effective  quality  care. 
Also,  an  aging  population  created  an 
unmet  need  for  geriatric  training. 

Final  Review  Criteria 

Applications  for  this  cooperative 
agreement  will  be  evaluated  on  the  basis 
of  the  following  criteria: 

(1)  The  qualifications  and 
achievements  of  the  proposed  center's 
principal  investigator  and  senior 
researchers,  including  level  of 
productivity  and  quality  of  research  in 
health  workforce  issues; 

(2)  Demonstration  of  an 
understanding  of  the  particular  subject 
areas  of  health  professions  workforce 
research  that  are  relevant  to  Federal 
policies  and  evidence  of  ability  to 
manage  research  in  such  areas; 

(3)  The  appropriateness  of  the  time 
commitments  of  the  principal 
investigator  and  senior  researchers; 

(4)  Ine  strength  of  the  applicant's 
plan  to  actively  promote  dissemination 
of  research  findings  to  all  health 
professionals  involved  in  health 
services  research  and  to  relevant 
national  and  state  policymakers; 

(5)  The  appropriateness  of  the 
proposed  budget; 

(6)  The  planned  level  of  commitment 
to  the  center  from  the  applicant 
institution,  as  evidenced  by  specific 
plans  for  the  type  of  financial  support 
that  will  be  offered,  and  for  support  of 
the  organizational  structure  of  the 
center.  Evidence  of  a  prior  institutional 
commitment  to  generalizable  research  in 
health  workforce  studies  will  also  be 
sought; 

(7)  The  past  success  and  future 
potential  of  the  proposed  center's 
researchers  in  receiving  funding  from 
other  sources;  and 

(8)  The  likely  effectiveness  of  the 
organizational  and  management 
arrangements  to  operate  the  proposed 
center. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
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Herbcft  Traxlor,  Ph.D.,  Office  of 
RaaflArch  and  Planning,  Bureau  of 
Health  Protaaaions,  Health  Raaourcaa 
and  Servicaa  Admlnlatratlon,  Parkiavim 
Building.  Room  8-47,  5600  Piahora 
Lane,  Rockvilte,  Maryland  20867, 
Telephone:  (301)  443-0662  or  314a. 
FAX:  (301)  443-«003,  EMAIL: 
btr«xle(#hna.  dhha  ,go  V . 

Dated:  Novambar  21, 19e7. 
flae^  Karl  f  ea, 
Acttng  Admtnutntor, 
m  One.  •7-31224  Filed  ll-2fr-«7:  8:45  ami 


Olf»AJmMNT  OF  HtALTH  AND 
HUMAN  MMVICffS 


AAwAMtrstiofi 

Car*  Orant  Program 


r:  Health  Rsaourcea  and  Servicaa 
AdminlatratloD. 

action:  Notice  of  granta  made  to  SUtas 

and  territorisa. 


n  The  Health  Reaourcea  and 
Servicaa  Adminiatration  (HRSA) 
announcaa  that  flacal  year  1907  ftinda 
have  been  awarded  to  States  and 
territoriea  (hereinafter  Statea)  for  the 
HIV  Care  Grant  Program.  Although  theae 
funda  have  alreedy  been  awarded  to  the 
SUtes,  HRSA  ia  publiahing  this  notice  to 
inform  the  general  public  of  the 
exlatence  of  the  fonda.  In  addition, 
HRSA  determined  that  It  would  be 
uaeful  fur  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Care  Grant 
Program  and  the  statutory  requirementa 
governing  the  uae  of  the  funda. 

Funds  will  be  used  by  the  Statea  to 
improve  the  quality,  availability,  and 
organixation  of  health  care  and  support 
services  for  individuals  and  familiea 
with  HIV  disease.  The  HIV  Care  Grant 
Program  la  authorized  by  Title  U  of  the 
Ryan  White  Comprehensive  AIDS 
Reaourcea  Emergency  (CARE)  Act  of 
leno.  Public  Law  101-381,  aa  amended 
by  the  Ryan  White  CARE  Act 
amendmenta  of  lOM,  Public  Law  104- 
146,  which  amended  Title  XXVI  of  the 
Public  Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  104- 
208. 

ran  FumMfii  mtnmtAVOtt  oontaot: 
IndividuaU  intareatad  in  the  HIV  Car* 
Grant  Program  should  contact  the 
appropriate  office  in  their  State,  and 
may  obtain  information  on  their  State 
contact  by  calling  Anita  Eichlar,  M.P.H., 
Director.  Divlalon  of  Service  Systems,  at 
(301) 443-8745. 


AvailaUUty  of  Faada 

A  total  of  $2304)05,000  was  made 
available  (or  the  Title  n  HIV  Care  Grant 
Program.  Thaaa  funda  have  been  allotted 
to  the  Statea  according  to  a  formula  that 
ia  detarminad  by  multiplying  tha 
amount  appropriated  for  Tttu>  II.  laaa 
any  aat-aaldaa,  by  the  diatribution  (actor 
detarminad  for  tha  State,  b  addition  to 
tha  Cara  GraoU,  $167,000,000  wu  alao 
awarded  for  tha  AIDS  Drug  Aaaiatanca 
Program  (ADAP)  to  help  States  increase 
tha  number  of  HTV  patients  receiving 
drugs,  including  combination  therapies 
and  new  druga,  and  to  help  pay  for  their 
incraaaing  coats.  Below  are  two  tables. 
The  first  shows  the  distribution  of  funds 
for  tha  Care  Grant  Program  by  State.  The 
second  ahowt  tiia  distribution  of  funda 
(br  tha  ADAP  by  SUta. 

Care  Qaant  Awards 


Care  Grant  Awards— Continued 


Arizona 

Aiiianeae  .... 
CaNlomla.... 
Cdofado  .... 
Connaolicui 


DMriot  ol  Columbia 

Flortda „,.., 

Qaotgia 
HawaU  ... 

Idalw 

lINnoia  .... 
Indiana  .. 

Iowa  

Kanaas  .. 
Kentucky 
Loulalana 
Maine  .... 


'••••>«aM4»»«*«« 


Maryland 
Maaaachuaatia 

MicMoan 

MInneaota  

Mlaaiaaippi 


•••••*•%«••*••• eeevi 


I  •«•«•••••••««••••#••< 


Montana 

Nabraatca 

Nevada  

New  Hampahira 


New  Mexloo  ... 

New  Yorti  

North  Carolina 
North  Dakota  .. 

Ohto  

OWahoma , 

Oregon 


)«««  •«•!••••••••  • 


Pannaylvania ... 
Rhode  Island ... 
South  CaroHna 
South  Dakota  .. 

Tannaaaaa 

Texaa 

Utah  

Varmom  

Virginia 


!•••••••••••«•*••••«•< 


I*  »•••••  ••a«**«*«* 


i*ee*t*««***»*a«««a** 


•••«••••••«•••<•••««« 


Amount 


12,838,266 

290,000 
2.045,462 
1,306,906 
31,548,137 
2.127,037 
3,330,036 
1,322,724 
2.877.431 
23,416,364 
7,214.630 
1,158,830 

25a000 
6,606,747 
2,028,888 

624,726 

097,168 
1,415.277 
4,252.106 

480,755 
5,023,285 
4,217.542 
3,406.961 
1.037,002 
1.879,965 
2.620,796 

136,900 

400.305 
2,043,850 

314,204 
11,031,030 

306.075 

34.972.364 

4,803,070 

100.000 
4,730,280 
1,554.106 
1.601,172 
7,686,648 
1.064.708 
4,500,088 

100,000 

3,908.471 

14,636,207 

882,251 

250.000 
5,235.047 


Stala 


WaaiVkgMa. 
wieconein  ••.... 
Wyoming  ....... 

Quam  

PuanoRioo  ... 
Virgin  Manda 


Amount 


2330.277 
402343 

1.756.680 

100.000 

11,608 

7306,266 
101325 


AIDS  Druq  Assistance  Proqram 
Awards 

(Slali/rarmory— FY  1007  QtmH  Awerd| 


Alabama 

Aiaika 

Arizona  

Aikanaaa 

CaMomia 

Cotorado 

Connactlcul  ..~ 

Delaware >. 

OMrtd  of  Columbia 

Ftortda 

Qaorgia  ...» 

Hawaii 

kMw 

iMrKMa  u.M M.. 

indlwia 

k)wa 

Kanaas 

Kentucky  ................ 

Louiaiana > 

Malna 

Maryland  

Maaaachuaatts  ...... 

Mk:hlgan 

MInneaota  

IMIBwOUil    •■••••••••■■■••■••••v«M»a**«B«i 

Nabraaka 

Nevada „. 

New  Hampahira «.... 

New  Jaraay 

f^^W^w    T  W ^    •••«••••••••••••••••••••••••< 

North  Carolina 

North  Oiricota 

Ohio  

OWahoma 

Oregon „ 

Pennaytvania 

Rhode  laland 

South  Carolina  ............ 

South  Ditota 

Taiaa 

Utah 

Vermont  

Virginia 

Waahlrtglon 

Waal  Virginia 

Wlaoonain 

Wyomk^ 

Quam 

Puerto  Rico 

Virgin  Islands 

Total 


81320.706 

112.017 

1.460.752 

664.013 

26371302 

1.607332 

2.700,304 

610,686 

2313341 

17.808.632 

6.126300 

642.003 

112.017 

5.427,222 

1372,162 

202.680 

568,196 

063,046 

2.717324 

229,446 

5.025339 

3310.714 

2.408365 

841,003 

880,749 

1.965,662 

64,137 

233,963 

975.533 

214,993 

9,448,869 

377,503 

20,381.706 

2,250301 

24,300 

2377308 

728.068 

1.148.136 

5358300 

404,123 

2.112,805 

38,843 

1,830,152 

11,061,308 

380373 

02.140 

2381,631 

2,067.728 

247313 

823,830 

37,040 

N/A 

5315300 

N/A 


$167,000300 


EUgibility  Criteria 

In  order  to  receive  funding  under 
Title  n  of  the  CARE  Act,  each  State  was 
required  to  develop: 

•  A  detailed  description  of  the  HIV- 
related  services  provided  in  the  State  to 
individuab  and  families  with  HIV 
disease  during  the  year  preceding  the 
year  for  which  the  grant  was  requested, 
and  the  number  of  individuals  and 
families  receiving  such  services;  and 

•  A  comprehensive  plan  for  the 
organization  and  delivery  of  HTV  health 
care  and  support  services  to  be  funded 
with  the  Tide  II  grant,  including  a 
description  of  the  purposes  for  which 
the  State  intends  to  use  such  assistance. 

Each  State  was  also  required  to 
submit  an  application  containing  such 
agreements,  assurances,  and  information 
as  the  Secretary  determined  to  be 
necessary  to  carry  out  this  program, 
including  an  assurance  that: 

•  The  public  health  agency  that  is 
administering  the  grant  for  the  State  will 
conduct  public  hearings  concerning  the 
proposed  use  and  distribution  of  the 
Title  n  grant  assistance; 

•  The  State  will,  to  the  maximum 
extent  practicable,  ensure  that  HIV- 
related  health  care  and  support  services 
delivered  with  Title  II  assistance  will  be 
provided  without  regard  to  the  ability  of 
the  individual  to  pay  or  the  current  or 
past  health  condition  of  the  individual; 
ensure  that  such  services  will  be 
provided  in  a  setting  that  is  accessible 
to  low-income  individuals  with  HTV 
disease,  and  provide  outreach  to  inform 
such  individuals  of  the  services 
available:  and.  in  the  case  of  a  State  that 
intends  to  use  grant  funds  for  the 
continuation  of  health  insurance 
coverage,  ensure  that  the  State  has 
established  a  program  that  assures  that 
such  amounts  will  be  targeted  to 
individuals  who  would  not  otherwise  be 
able  to  afford  health  insurance  coverage, 
that  income,  assets,  and  medical 
expense  criteria  vsrill  be  established  and 
applied  by  tlie  State  to  identify  those 
individuals  who  qualify  for  assistance, 
and  that  information  concerning  such 
criteria  will  be  made  available  to  the 
public; 

•  The  State  will  provide  for  periodic 
inde()endent  peer  review  to  assess  the 
quality  and  appropriateness  of  health 
and  support  services  provided  by 
entities  that  receive  Title  n  fonds  from 
the  State; 

•  The  State  will  permit  and  cooperate 
with  any  Federal  investigations 
undertaken  regarding  programs 
conducted  under  Title  11; 

•  The  Stats  will  maintain  HIV-related 
activities  at  a  level  that  is  equal  to  not 
less  than  the  level  of  such  expenditures 


by  the  State  for  the  1-year  period 
preceding  the  fiscal  year  for  which  the 
State  applied  to  receive  a  grant  imder 
Title  II;  and 

•  The  State  will  ensure  that  grant 
funds  are  not  utilized  to  malce  payments 
for  any  item  or  service  to  the  extent  that 
payment  has  been  made,  or  can 
reasonably  be  expected  to  be  made,  with 
respect  to  that  item  or  service  (1)  under 
any  State  compensation  program,  under 
an  insurance  policy,  or  under  any 
Federal  or  State  health  benefits  program, 
or  (2)  by  an  entity  that  provides  health 
services  on  a  prepaid  basis. 

General  Use  of  Grant  Funda 

States  may  use  the  HIV  Care  Grant 
funds  to: 

•  Deliver  or  enhance  HIV-related 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management,  substance  abuse  treatment 
and  mental  health  treatment,  and 
comprehensive  treatment  services, 
which  include  treatment  education  and 
prophylactic  treatment  for  opportunistic 
infections,  for  individuals  ana  families 
with  HIV  disease. 

•  Deliver  or  enhance  HIV-related 
inpatient  case  management  services  that 
prevent  unnecessary  hospitalization  or 
that  expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 

•  Establish  and  operate  HIV  care 
consortia  within  areas  most  affected  by 
HFV.  The  statute  defines  a  consortium  as 
an  association  of  one  or  more  public, 
and  one  or  more  nonprofit  private  (or 
private  for-profit  providers  or 
organizations  if  such  entities  are  the 
OEdy  available  providers  of  quality  HIV 
care  in  the  area)  health  care  and  support 
service  providers  and  community-based 
organizations  operating  within  areas 
determined  by  the  State  to  be  most 
affected  by  HIV  disease. 

•  Provide  home-  and  community- 
based  care  services  for  individuals  with 
HIV  disease.  Fimding  priorities  must  be 
given  to  entities  that  provide  assurances 
to  the  State  that  they  will  participate  in 
HIV  care  consortia  if  such  consortia 
exist  within  the  State,  and  will  utilize 
the  funds  for  the  provision  of  home-  and 
community-based  services  to  low- 
income  individuals  with  HTV  disease. 

•  Provide  assistance  to  assure  health 
insurance  coverage  for  low-income 
individuals  with  HIV  disease. 

•  Provide  therapeutics  to  treat  HIV 
disease  or  prevent  the  serious 
deterioration  of  health  arising  from  HIV 
disease  in  eligible  individuals, 
including  measures  for  the  prevention 
and  treatment  of  opportiuiistic 
infections. 

A  State  must  use  not  less  than  the 
percentage  of  its  grant  funds  constituted 


by  the  ratio  of  the  population  in  the 
State  of  infants,  children,  and  women 
with  AIDS  to  the  general  population  in 
the  State  of  individuals  with  AIDS  to 
provide  health  and  support  services  to 
infants,  children,  and  women  with  such 
syndrome. 

A  State  must  take  administrative  or 
legislative  action  to  require  that  a  good 
faith  effort  be  made  to  notify  a  spouse 
of  a  known  HIV-infected  patient  that 
such  spouse  may  have  been  exposed  to 
HIV  and  should  seek  testing. 

At  least  75  percent  of  the  fiscal  year 
1997  Title  11  grant  awarded  to  a  State 
must  be  obligated  to  specific  programs 
and  projects  and  made  available  for 
expenditure  not  later  than  150  days  after 
receipt  of  such  amounts  in  the  case  of 
a  the  first  fiscal  year  for  which  amounts 
are  received,  and  within  120  days  of  the 
receipt  of  the  grant  by  the  State  in 
succeeding  fiscal  yeare. 

Pednal  Smoka-Free  Conqiliance 

The  Public  Health  Service  strongly 
encourages  all  grant  and  contract 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  Public 
Law  103-227.  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Executive  Order  12372 

It  has  been  determined  that  the  Title 
n  HIV  Care  Grant  Program  is  not  subject 
to  the  provisions  of  Executive  Order 
12372  concerning  inter-govemmental 
review  of  Federal  programs. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.917. 

Dated:  November  21, 1997. 
Clande  Earl  Fox, 
Acting  Administrator. 
(FR  Doc.  97-31211  FUed  11-26-97;  8:45  am) 

BSJJNQ  CODE  4ia»-1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  RMources  and  Services 
Administration 

HIV  Emergency  Relief  Grant  Program 

AQBICY:  Health  Resources  and  Services 

Administration. 

ACnON:  Notice  of  grants  made  to  eligible 

metropolitan  areas. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  fiscal  year  1997  fiuids 
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have  be«n  awarded  to  the  49  eligible 
metropolitan  areas  (EMAs)  that  have 
been  the  most  severely  affected  by  the 
HIV  epidemic.  Although  these  funds 
have  already  been  awarded  to  the 
EMAs,  HRSA  is  publishing  this  notice 
to  inform  the  general  public  of  the 
existence  of  the  funds.  In  addition, 
HRSA  detennined  that  it  wotild  be 
useful  for  the  general  public  to  be  aware 
of  the  structure  of  the  HIV  Emergency 
Relief  Grant  Program  and  the  statutory 
requirements  governing  the  use  of  the 
fuods. 

The  purposes  of  these  funds  are  to 
deliver  or  enhance  HlV-related  (1) 
outpatient  and  ambulatory  health  and 
support  services,  including  case 
management,  substance  abuse  treatment 
and  mental  health  treatment,  and 
comprehensive  treatment  services, 
which  include  treatment  education  and 
prophylactic  treatment  for  opportunistic 
infections,  for  individuals  and  families 
with  HIV  disease;  and  (2)  inpatient  case 
management  services  that  prevent 
unnecessaiy  hospitalization  or  that 
expedite  discharge,  as  medically 
appropriate,  from  inpatient  facilities. 
The  HFV  Emergency  Relief  Grant 
Program  is  authorized  by  Title  I  of  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act  of 
1990.  Public  Law  101-381,  as  amended 
by  the  Ryan  White  CARE  Act 
Amendments  of  1996,  Public  Law  104- 
146,  which  amended  Title  XXVI  of  the 
Public  Health  Service  Act.  Funds  were 
appropriated  under  Public  Law  104- 
208. 

FOR  FURTHER  MFORMATKM,  CONTACT: 
Individuals  interested  in  the  Title  I  HIV 
Emergency  Relief  Grant  Program  should 
contact  the  Office  of  the  Chief  Elected 
Official  (CEO)  in  their  locality,  and  may 
obtain  information  on  their  C^O  contact 
by  calling  Anita  Eichler,  M.P.H., 
EKrector,  Division  of  Service  Systems,  at 
(301) 443-6745. 

SUPPLaf»fTARY  MFORMATKM: 

Availability  of  Funds 

A  total  of  $429,377,900  was  made 
available  for  the  Title  I  HIV  Emergency 
Relief  Grant  Program.  Below  is  a  table 
shoMring  the  total  award  of  grants  made 
to  the  49  EMAs. 


Grantee 


Grantee 


Allanta,  QA 

Austin,  TX  . 

Battimore,  MO 

Bergeo-Passaic,  NJ 

Boston.  MA  

Caguas,  PR 

Chicago,  IL 

Cieveland^jyain-Etyria.  OH 
Dates.  TX  


Vwd 


$12,632,117 
3.337.861 

10.033.688 
4,292,593 
9.033.443 
1,431.210 

15.741,071 
1,877.513 
8,129.583 


Denver,  CO ~,-~ 

Detroit,  Ml  

Dutctwss  County,  NY  „... 

Ft.  Lauderdale,  FL  . 

Ft.  Worth-Aflingtoo,  TX  .... 

Hartford.  CT 

Houston,  TX 

JacksorwJIle,  FL  _.::..«„..... 

Jersey  City.  NJ  

Kansas  City.  MO 

Los  Angeles,  CA . 

Miami,  FL  

Middiesex-Somersei- 

Hunterdon,  NJ  _.... 

MInneapolis-St.  Paul.  MN 

Nassau-Suffofc,  NY  

New  Haven,  CT 

New  Orleans,  LA  

New  YorK  NY 

Newark,  NJ  _...... 

Oakland,  CA  

Orange  County,  CA 

Orlando,  FL 

Pfiiladelphia,  PA 

Ptioena.  AZ  ___„ 

Ponce,  PR 

Portland.  OR 

Riverside-San  OemanSno, 

CA  

Sacramento,  CA  

St.  Louis.  MO 

San  Antoruo.  TX  

San  Diego,  CA 

San  Frandaco,  CA  .„ 

San  Jose.  CA 

San  Juan.  PR  

Santa  Rosa-Petaiuma.  CA  .. 

Seattle,  WA „ 

Tampa-St.  Petersburg.  FL  .. 
Vinelarxl-Mlllville-Bndgeton. 

NJ , 

Wastnrtgton.  O.C 

West  Palm  Beac^.  FL 


Award 


4.668.572 

6,087.121 

776.847 

8.312.185 

1.902.232 

2.661 .473 

10.768,697 

3,762.713 

4,600,103 

2,884.537 

30,227,298 

18.663,208 

1,919,076 

1,990.700 

4.697.795 

5,336.678 

4.727,682 

92.459.373 

11.612.530 

5.905.961 

4.401.330 

4,319.349 

13.465.328 

3.380.053 

2.183.463 

3,472,480 

5,986,979 
2.038.827 
3.506.350 
3,014.191 
8.198.109 

37.194.634 
1.992.602 

10.550.845 
1.330.630 
5.481.431 
6,548.952 

677.001 

15.838.868 

5.122.618 


Eligible  Grantees 

Metropolitan  areas  which  were 
eligible  for  grant  awards  under  Title  I 
were  those  areas  for  which,  as  of  March 
31 ,  1996,  there  had  been  reported  to  and 
confirmed  by  the  CDC  a  cumulative 
total  of  more  than  2,000  cases  of  AIDS 
for  the  previous  5  years,  and  there  was 
a  population  of  at  least  500,000 
individuals,  or,  fax  which  an  award  had 
been  made  prior  to  fiscal  year  1997. 

Grants  were  awarded  to  the  chief 
elected  official  (CEO)  of  the  city  or 
urban  county  in  each  EMA  that 
administers  the  public  health  agency 
providing  outpatient  and  ambulatory 
services  to  the  greatest  niunber  of 
individuals  with  AIDS. 

To  be  eligible  for  assistance  under 
Title  I,  the  CEO  was  required  to 
establish  or  designate  an  HIV  health 
services  planning  council  that  reflects  in 
its  composition  the  demographics  of  the 
epidemic  in  the  EMA,  widi  particular 
consideration  given  to 
disproportionately  affected  and 


historically  underserved  groups  and 
subpopulations.  The  planning  counAl  is 
to:  (1)  Establish  priorities  for  the 
allocation  of  funds  within  the  eligible 
area;  (2)  develop  a  comprehensive  plan 
for  the  organization  and  delivery  of 
health  services  described  in  the  statute 
that  is  compatible  with  any  State  or 
local  plan  regarding  the  provision  of 
health  services  to  individuals  with  HIV 
disease;  (3)  assess  the  efficiency  of  the 
administrative  mechanism  in  rapidly 
allocating  funds  to  the  areas  of  greatest 
need  within  the  eligible  area;  (4) 
participate  in  the  development  of  the 
statewide  coordinated  statement  of  need 
initiated  by  the  State  public  health 
agency  responsible  for  administering 
State  grants  (Part  B  of  Title  XXVI  of  the 
Public  Health  Service  Act);  and  (5) 
establish  methods  for  obtaining  input  on 
community  needs  and  priorities  which 
may  include  public  meetings, 
conducting  focus  groups,  and  convening 
ad-hoc  panels.  The  planning  council 
must  include  representatives  of:  health 
care  providers,  including  federally 
qualified  health  centers;  community- 
based  and  AIDS  service  organizations; 
social  services  providers;  mental  health 
and  substance  abuse  providers;  local 
public  health  agencies;  hospital 
planning  agencies  or  health  care 
planning  agencies;  affected 
communities,  including  people  with 
HIV  disease  or  AIDS  and  historically 
underserved  groups  and 
subpopulations;  non-elected  community 
leaders;  State  government,  including  the 
State  Medicaid  agency  and  the  agency 
administering  the  program  under  Part  B 
of  Title  XXVI  of  the  PHS  Act;  and 
grantees  receiving  categorical  grants  for 
early  intervention  services  under  Part  C 
of  Title  XXVI  of  the  PHS  Act;  grantees 
under  section  2671  of  the  PHS  Act,  or. 
if  none  are  operating  in  the  area, 
representatives  of  organizations  v^th  a 
history  of  serving  children,  youth, 
women,  and  £amilies  living  with  HIV 
and  operating  in  the  area;  and  grantees 
under  other  federal  HIV  programs.  The 
allocation  of  funds  and  services  within 
the  EMA  must  be  made  in  accordance 
with  the  priorities  established  by  the 
planning  council. 

To  be  eligible  to  receive  a  grant  under 
Title  I,  the  EMAs  were  required  to 
submit  an  application  containing  such 
information  as  the  Secretary  required, 
including  assurances  adequate  to 
ensure: 

•  That  funds  received  would  be 
utilized  to  supplement  not  supplant 
State  funds  provided  for  HIV-related 
services; 

•  That  the  political  subdivisions 
within  the  EMA  would  maintain  HIV- 
related  expendittires  at  a  level  equal  to 
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that  expended  for  the  preceding  fiscal 
year.  Fimds  received  under  Title  I  may 
not  be  used  in  maintaining  the  required 
level  of  expenditures; 

•  That  the  EMA  has  an  HIV  health 
services  planning  council  and  has 
entered  into  intergovernmental 
agreements  with  any  required  political 
subdivisions  and  has  developed  or  will 
develop  a  comprehensive  plan  for  the 
organization  and  delivery  of  health 
services,  in  accordance  with  the 
legislation; 

•  That  entities  within  the  EMA  that 
receive  TiUe  I  funds  will  participate  in 
an  established  HIV  commimity-based 
continuum  of  care  if  such  continuum 
exists  within  the  EMA; 

•  That  Titie  I  funds  v<nll  not  be 
utilized  to  make  payments  for  any  item 
or  service  to  the  extent  that  payment  has 
been  made,  or  can  reasonably  be 
expected  to  be  made,  with  respect  to 
that  item  or  service  (1)  under  any  State 
compensation  program,  under  an 
insurance  policy,  or  luder  any  Federal 
or  State  health  benefits  program,  or  (2) 
by  an  entity  that  provides  health 
services  on  a  prepaid  basis;  and 

•  To  the  maximum  extent  practicable, 
that  HTV  health  care  and  support 
services  provided  with  Title  I  assistance 
will  be  provided  without  regard  to  the 
ability  of  the  individual  to  pay  for  such 
services  or  to  the  ciurent  or  past  health 
condition  of  the  individual.  Such 
services  will  be  provided  in  a  setting 
that  is  accessible  to  low-income 
individuals  with  HTV  disease,  and  a 
program  of  outreach  will  be  provided  to 
inform  such  individuals  of  such 
services. 

o  That  the  applicant  has  participated, 
or  will  agree  to  participate,  in  the 
statewide  coordinated  statement  of  need 
process  where  it  has  been  initiated  by 
the  State  public  health  agency 
responsible  for  administering  grants 
under  part  B,  and  ensures  that  the 
services  provided  under  the 
comprehensive  plan  are  consistent  with 
the  statewide  coordinated  statement  of 
need. 

General  Use  of  Grant  Funds 

EMAs  must  use  the  Titie  I  HIV 
Emer^ncy  Relief  grants  to  provide 
financial  assistance  to  public  or 
nonprofit  entities,  or  private  for-profit 
entities  if  such  entities  are  the  only 
available  provider  of  quality  HTV  care  in 
the  area,  for  the  purpose  of  delivering  or 
enhancing — 

o  HIV-related  outpatient  and 
ambulatory  health  and  support  services, 
including  case  management,  substance 
abuse  treatment  and  mental  health 
treatment,  and  comprehensive  treatment 
services,  which  will  include  treatment 


education  and  prophylactic  treatment 
for  opportimistic  infections,  for 
individuals  and  families  with  HTV 
disease;  and 

o  HTV-related  inpatient  case 
management  services  that  prevent 
unnecessary  hospitalization  or  that 
expedite  discharge,  as  medically 
appropriate,  ftova  inpatient  facilities. 

In  order  to  provide  health  and  support 
services  to  in&nts,  children,  and  women 
with  HTV  disease,  including  treatment 
measures  to  prevent  the  perinatal 
transmission  of  HIV,  the  EMA  must  use 
an  amount  of  funding  fiom  the  Titie  I 
grant  not  less  than  the  percentage 
constituted  by  the  ratio  of  the 
population  in  the  EMA  of  infants, 
children,  and  women  with  AIDS  to  the 
general  population  of  AIDS-infected 
individuals  in  the  EMA. 

Federal  Smtrfce-Free  Qunplianoe 

The  Public  Health  Service  strongly 
ancouirages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
277,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or,  in  some  casta,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Executive  Order  12372 

Grants  awarded  for  the  TiUe  I  HIV 
Emergency  Relief  Grant  Program  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  under  45 
CFR  Part  100,  which  allows  States  the 
option  of  setting  up  a  sjrstem  for 
reviewing  applications  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  made  available  by  HRSA  to  the 
EMAs  contained  a  listing  of  States 
which  have  chosen  to  set  up  such  a 
review  system  and  provided  a  point  of 
contact  in  the  States  for  the  review. 

(The  catalog  of  Federal  Domestic  Assistance 
Numbers  are:  Formula  Grants — 93.915; 
Supplemental  Grants — 93.914.) 

Dated:  November  21, 1997. 
Claade  Earl  Fox. 
Acting  Administrator. 
(FR  Doc.  97-31210  Filed  11-26-97;  8:45  am) 

BIUMQ  CODE  4iaO-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rasouroas  and  Sarvteaa 
Adminiatration 

Adviaory  Council  Maating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  December,  1997. 

Noma:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  December  3. 1997;  9:00 
a.m.-5:00  pjn..  December  4. 1997;  9.-00  a.m.- 
12:00  Noon 

Place:  Parklawn  Building,  ConierBnce 
Room  D.  5600  Fishen  Lane,  Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

The  full  Commission  will  meet  on 
Wednesday,  December  3.  from  9:00  a.m.  to 
5:00  p.m.  and  on  Thursday,  December  4. 
^m  9:00  a.m.  to  12:00  p.m.  Agenda  itenu 
will  include,  but  not  be  limited  to:  an  update 
on  the  Vaccine  Information  Statements  for 
newly  added  vaccines  to  the  National 
Vaccine  Injury  Compensation  Program 
(VICP);  a  discussion  of  potential  le^lativ* 
amendments  to  the  VIC?;  a  report  on 
vaccines  currently  in  clinical  trials;  a 
presentation  on  vaccine  registries,  and 
reports  from  the  Department  of  Justice,  the 
National  Vaccine  Program  Office,  and  routine 
Program  reports. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Commission 
meeting  on  December  3  and  before 
adjournment  on  December  4.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker.  Persons  interested  in 
providing  an  oral  presentation  should  submit 
a  written  request,  along  with  a  copy  of  their 
presentation  to:  Ms.  Melissa  Palmer. 
Principal  Staff  Liaison,  Division  of  Vaccine 
Injury  Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and  Services 
Administration,  Room  8A-35.  5600  Fishers 
Lane,  Rockville,  MD  20857,  Telephone  (301) 
443-6593.  Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensadon 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
for  a  presentation,  but  desire  to  make  an  oral 
statement,  may  sign-up  in  Conference  Room 
D  on  December  3  and  4.  These  f>ersoiu  will 
be  allocated  time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Palmer, 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-35.  5600  Fishers  Lane.  Rockville, 
Maryland  20857.  Telephone  (301)  443-6593. 
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Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  November  21. 1997. 

Jane  M.  Harriaoa, 

Committee  Management  Officer,  URSA. 
(FR  Doc.  97-31221  Filed  11-26-97;  8:45  am] 

■LUNQ  COOC  4iaO-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Qanoma  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Initial  Review 
Croup.  Genome  Research  Review 
Subcommittee.  v 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications  and/or  contract  proftosals. 

Date:  December  11, 1997. 

Time:  1:00  p.m. 

Place:  Via  Teleconference,  Building  38A, 
Room  609,  at  the  National  Institutes  of 
Health.  Bethesda.  MD. 

Contact  Person:  Rudy  Pozzatti.  Ph.D.. 
Office  of  Scientific  Review,  National  Human 
Genome  Research  Institute,  National 
Institutes  of  Health.  Building  38A,  Room  604, 
Bethesda.  Maryland  20692,  (301)  402-0838. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C.  The 
applications  and/or  contract  proposals,  and 
the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  applications,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research.) 

Dated:  November  21. 1997. 
UVenw  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-31230  Filed  11-26-97;  8:45  am] 

BIUJNQ  COOC  414e-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutas  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Meetings 

Pursuant  to  Section  10(a)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 


Name  of  Committee:  National  Human 
Genome  Research  Institute,  Special 
Emphasis  Panel  ZHGl  (Gl). 

Agenda/Purpose:  To  discuss  a 
component  of  NHGRI's  five-year  plan. 

Date:  December  2-3,  1997. 

Time:  8:30  a.m.-5:00  p.m. 

Place:  Chevy  Chase  Holiday,  Chevy 
Chase,  Maryland. 

Note:  Advanced  registration  required. 

Contact  Person:  Elise  A.  Feingold, 
National  Human  Genome  Research 
Institute,  National  Institutes  of  Health, 
Building  38A.  Room  614.  Bethesda. 
Maryland  20892,  (301)  496-7531. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet 
extramural  process  requirements. 

Name  of  Committee:  National  Himian 
Genome  Research  Institute,  Special 
Emphasis  Panel  ZHGl  (Pi). 

Agenda/Purpose:  To  consider  the 
design  issues  associated  with  the 
development  of  a  repository  of  cell  lines 
that  can  be  used  in  the  discovery  of 
single  nucleotide  polymorphisms  in 
human  DNA. 

Date:  December  8-9,  1997. 

Time:  8:30  a.m.-5:00  p.m. 

Place:  Bethesda  Marriott  Hotel.  Pooks 
Hill,  Bethesda,  Maryland. 

Note:  Advanced  registration  required. 

Contact  Person;  Stephanie  Reeves- 
Walker,  National  Human  Genome 
Research  Institute.  National  Institutes  of 
Health.  Building  38A,  Room  614. 
Bethesda,  Maryland  20892.  (301)  496- 
7531. 

Meeting  Contact  Person:  Bettie 
Graham,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health.  Building  38A,  Room  614, 
Bethesda,  Maryland  20892.  (301)  496- 
7531. 

Individuals  who  plan  to  attend  these 
meetings  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Elise  Feingold  or 
Stephanie  Reeves- Walker.  (301)  496- 
7531,  two  weeks  in  advance  of  the 
meeting. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Research.) 

Dated:  November  19. 1997. 
La  Verne  Y.  Stringfieid. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-31231  Filed  11-26-47;  8:45  am] 

mXNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  The  Effects  of  Yoga  on  Peak 
Flow  Rates  in  Pregnant  Asthmatics 
(TeleconfiBrence). 

Date:  December  18. 1997. 

Time:  3:30  p.m.  (ET) — adjournment. 

Place:  6100  Executive  Boulevard,  Room 
5E03.  Rockville,  Maryland  20892. 

Contact  Person:  Norman  C.  Chang,  Ph.D.. 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  BoCilevard.  Room  5E03. 
Rockville.  MD  20852.  Telephone:  301-496- 
1485. 

Purpose/Agenda:  To  evaluate  and  review  a 
grant  application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  wiiich  would  copstitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and  . 
Children).  National  Institutes  of  Health.  HHS) 

Dated:  November  21, 1997. 
UVenw  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-31227  Filed  11-26-97;  8:45  am] 

BHJJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  9. 1997. 

Time:  2  p.m. 
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Place:  Parklawn.  Room  9-101.  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  Donna  Ricketts.  Parklavim. 
Room  9-101.  5600  Fishers  Lane.  Rockville. 
MD  20857,  Telephone:  301.  443-3936. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commerical  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proptosals.  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  fiersonal  privac}'. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  die  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242. 93.281.  93.282) 

Dated:  November  21,  1997. 
LaVsme  Y.  Springfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-31228  Filed  11-26-97;  8:45  am] 
BMJJNa  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Autism — related  program 
projects. 

Date:  December  8-9. 1997. 

Time:  December  8:00  p.m. — 10:00  p.m., 
December  9-6:30  a.m. — adjournment. 

Place:  Strathallan  Hotel,  Rochester,  New 
Ycwk. 

Contact  Person:  Norman  Chang.  Ph.D.. 
Scientific  Review  Administrator.  NICHD. 
6100  Executive  Boulevard.  Room  5E01, 
Rockville.  MD  20852.  Telephone:  301-496- 
1485. 

Purpose/Agenda:  To  evaluate  and  review 
research  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussioiu  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  uie  meeting  due  to 
urgent  need  to  meet  timing  limitations 
imptosed  by  the  review  and  funding  cycle. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93-865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health,  HHS) 

Dated:  November  21, 1997. 
LaVqme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-31229  Filed  11-26-97;  8:45  am] 

MLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and 
evaluate  grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  November  25, 1997. 

Time:  9:00  a.m. 

Place:  Parklawn  Building,  Room  9C- 
26,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

Contact  Person:  Sheri  Schwartzback, 
Parklawn,  Room  9C-26,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Telephone: 
(301)  443-0617. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Tide 
5  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  November  20, 1997. 
UVenw  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-31234  Filed  11-26-97;  8:45  amj 
BMJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  RESOURCES 

National  Institutes  of  Health 

National  Institute  of  Mental  Heallh; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and 
'  evaluate  grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  November  24, 1997. 

Time:  2  p.m. 

Place:  Parklavm.  Room  9C-16,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  W.  Gregory 
Zimmerman,  Parklawn,  Room  90-18, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Telephone:  301 ,  443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  November  25. 1997. 

7!tine;  3:30  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

Contact  Person:  W.  Gregory 
Zimmerman.  Parklawn.  Room  9G-18. 
5600  Fishers  Lane,  Rockville.  MD 
20857,  Telephone:  301,  443-1340. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b{c){4)  and  552b{c)(6),  Tide 
5  U.S.C  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
cleariy  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  November  21, 1997. 
UVenw  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-31235  Filed  11-26-97;  8:45  am) 

MJJNQ  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsaitti 

National  Ubrary  of  MwJicine;  Notice  of 
Cloaed  Masting 

Piirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunlttee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meeting. 

Name  of  SEP:  National  Library  of 
Medicine  Special  Emphasis  Panel 

Date:  December  1-3. 1997. 

Place:  City  of  Hope  National  Medical 
Center.  1500  East  Duarte  Road.  Duarte. 
CA  91010. 

Contact:  Sharee  Pepper,  Ph.D., 
Scientific  Review  Administrator,  EP, 
8600  Rockville  Pike,  Bldg.  38A.  Rm. 
5N-519,  Bethesda,  Maryland  20894. 
301/496-4253. 

Purpose/ Agenda:  To  review  lAMIS 
Phase  n  grant  application. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  November  20. 1997. 
UVeme  Y.  StriagfieU. 
Conunittee  Sifanagement  Officer,  NLM. 
(FR  Doc.  97-31233  Filed  11-26-97;  8:45  am] 

MUJNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaWi 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
for  ScientiJBc  Review  Special  Emphasis 
Panel  (SEP)  meetings: 


Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Qinical  Sciences. 

Date:  December  3. 1997. 

Time:  11:00  a.m. 

Place:  NIH.  Rockledge  2.  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rocldedge  Drive.  Room  4106,  Bethesda, 
Maryland  20892,  (301)  43S-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  8. 1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4144. 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4144,  Bethesda. 
Maryland  20892.  (301)  435-1716. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  9, 1997. 

Time:  1:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  5178, 
Telephone  Conference. 

Contact  Person:  Dr.  Joseph  Kinun, 
Scientific  Review  Adioinistrator,  6701 
Rockledge  Drive.  Room  5178,  Bethesda, 
Maryland  20892.  (301)  435-1249. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  December  11-12, 1997. 

Time:  7:30  p.m. 

Place:  Watergate  Hotel,  Washington,  DC 

Contact  Person:  Dr.  Cheryl  Cotsaro, 
ScientiRc  Review  Administrator,  6701 
Rocldedge  Drive,  Room  6172,  Bethesda, 
Maryland  20892.  (301)  435-1045. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  12,  1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4168, 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers,  Scientific 
Review  Administrator.  6701  Rockledge  Drive, 
itoom  4168,  Bethesda,  Maryland  20892,  (301) 
435-1725. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  12, 1997. 

Time:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4190, 
Telephone  Conference. 

Contact  Person:  Dr.  Garrett  Keefer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4190,  Bethesda, 
Maryland  20892,  (301)  435-1152. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clpiical  Sciences. 

Date:  December  17, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4138, 
Telephone  Conference. 

Contact  Person:  Dr.  Anthony  Chung, 
Scientific  Review  Administrator*  6701 
Rockledge  Drive,  Room  4138,  Bethesda, 
Maryland  20892,  (301)  435-1213. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 


Date:  December  18, 1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4156, 
Telephone  Conference. 

Contact  Person:  Dr.  Ronald  Dubois, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4156,  Bethesda, 
Maryland  20892,  (301)  435-1722. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date;  December  18, 1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5172, 
Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5172,  Bethesda, 
Maryland  20892,  (301)  435-1247. 

Nicune  of  SEP:  Microbiological  and 
Immunological. 

Date:  December  18, 1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5110. 
Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5110,  Bethesda, 
Maryland  20892,  (301)  435-1218. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  seWbrth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
ptatentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892, 93,893,  NaUonal  faisUtutes  of  Health, 
HHS) 

Dated:  November  21, 1997. 
LaVerae  Y.  Striogfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-31226  Filed  11-26-97;  8:45  am] 

WUJNO  COOE  414»-0t-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutss  of  Haalth 

Canter  for  Scientific  ftoview;  Notice  of 
Closad  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Center 
'  for  Scientific  Keview  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review 
individual  grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences 

Date:  December  2, 1997. 
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Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5170, 
Telephone  Conference. 

Contact  Person:  Dr.  Luigi  Giacometti, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5170,  Bethesda. 
Maryland  20892,  (301)  43S-1246. 

Mune  of  SEP:  Clinical  Sciences 

Date:  December  3, 1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4136, 
Telephone  Confarence. 

Contact  Person:  Dr.  Gordon  Johnson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4136,  Bethesda, 
Maryland  20892,  (301)  435-1153. 

Name  of  SEP:  Microbiological  and 
Immunological  Science 

Date:  December  4, 1997. 

Time;  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892.  (301)  435-1146. 

Name  of  SEP:  Clinical  Sciences 

Date:  December  8, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4101,  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Biological  and 
Physiological  Sciences 

Date:  December  9. 1997. 

Time:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville. 
MD. 

Contact  Person:  Dr.  Michael  Micklin, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5198.  Bethesda, 
Maryland  20892,  (301)  435-1258. 

.  Name  of  SEP:  Biological  and 
Physiological  Sciences 

Date:  December  9. 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4146, 
Telephone  Conference. 

Contact  Person:  Dr.  Martin 
Padarathsingh,  Scientific  Review 
Administrator  6701  Rockledge  Drive, 
Room  4146,  Bethesda,  Maryland  20892 
(301  435-1717. 

Name  of  SEP:  Biological  and 
Physiological  Sciences 

Date:  December  11, 1997. 
Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4146, 
Telephone  Conference. 


Contact  Person:  Dr.  Martin 
Padarathsingh,  Scientific  Review 
Administrator,  6701  Rockledge  Drive, 
Room  4146,  Bethesda,  Maryland  20892, 
(301)  435-1717. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

Mune  of  SEP:  Biological  and 
Physiological  Sciences 

Date:  December  15, 1997. 

Tune:  2:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  5122, 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang, 
Scientific  Review  Adminiatrator,  6701 
Rockledge  Drive,  Room  5122,  Bethesda, 
Maryland  20892,  (301)  435-1265. 

Name  of  SEP:  Biological  and 
Physiological  Sciences 

ZTate:  December  17, 1997. 

Tune:  8:30  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Michael  Lang, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5122,  Bethesda, 
Maryland  20892,  (301)  435-1265. 

Name  of  SEP:  Clinical  Sciences 

Date:  December  18, 1997. 

Tune;  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4100, 
Telephone  Conference. 

Contact  Person:  Dr.  Jeanne  N.  Ketley. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4100,  Bethesda, 
Maryland  20892.  (301)  435-1789. 

Name  of  SEP:  Behavioral  and 
Neurosciences 

Date:  Fdiruary  18-20, 1997. 

Tune:  8:30  a.m. 

Place:  The  WUlard  Hotel. 
Washington,  DC. 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5192,  Bethesda, 
Maryland  20892,  (301)  435-1278. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set -forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  histitutes  of  Health, 
HHS) 


Date:  Novamber  20, 1997. 
UVsTM  Y.  StiingfieU. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-31232  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institulaa  of  Health 

Warren  Grant  Magnuson  Clinical 
Canter;  Notice  of  Meeting  of  the 
Executive  Commlttea  of  the  Board  of 
Governors  of  the  Warran  Grant 
Magnuaon  Clinical  Canter 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Executive  Committee  of  the  Board  of 
Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center.  December  1, 
1997.  The  Executive  Committee  will 
meet  on  December  1  from  9:00  a.m.  to 
approximately  12:30  p.m.  in  the 
Medical  Board  Room  (2C116)  of  the 
Clinical  Center  (Building  10),  9000 
Rockville  Pike,  Bethesda.  Maryland. 

The  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  approximately 
11:30  a.m.  and  will  include  the 
Director's  update  and  a  discussion  with 
Arthur  Anderson  representatives 
regarding  an  evaluation  of  the  Clinical 
Center  financial  management  system. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5,  U.S.C 
and  sec.  10(d)  of  Pub.  L  92-463,  the 
meeting  will  be  closed  to  the  public 
from  approximately  1 1 :30  a.m.  to 
adfoumment  for  discussion  of  personnel 
matters,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Attendance  by  the  public  will  be 
limited  to  space  available. 

FOR  FURTHER  MFORMATXM,  CONTACT:  Ms. 

Maggi  Stakem,  Office  of  the  Director. 
Warren  Grant  Magnuson  Clinical 
Center,  Building  10,  Room  2C146, 
Bethesda,  Maryland  20892,  (301)  496- 
4114. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  othra- 
reasonable  accommodations,  should 
contact  Ms.  Stakem  in  advance  of  the 
meeting. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  this  meeting 
due  to  scheduling  conflicts. 

Dated:  November  20, 1997. 
UVaiwY.StriagfMd. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  97-31236  Filed  11-26-97;  8:45 1 
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PUBUC  HEALTH  SERVICE 

National  Toxicology  Program  (NTP); 
National  Institute  of  Environmental 
Health  Sciences  (NiEHS);  Notice  of 
Workshop  on  Strategies  for  Assessing 
tf>e  Implications  of  Malformed  Frogs 
for  Environmental  Healtti 

The  Workshops  will  be  held  in  the 
Conference  Center,  Building  101,  South 
Campus.  NIEHS,  111  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina 
27709,  on  December  4-5, 1997,  from 
approximately  8.-30  a.m.  to  5:00  p.m.  on 
Thursday,  December  4th  and 
approximately  8:30  a.m.  to  12  noon  on 
Friday,  December  5th. 

Background 

Over  the  last  few  years  increasing 
numbers  of  malformed  frogs  have  been 
reported  in  numerous  states,  across 
southern  Canada,  and  in  Japan.  Early  in 
'  1997  the  Minnesota  Pollution  Control 
Agency  (MPCA)  requested  the 
assistance  of  the  National  Institute  of 
Environmental  Health  Sciences, 
National  Institutes  of  Health,  and  the 
National  Toxicology  Program  with  their 
investigation  into  the  cause  of  the  frog 
malformations  occurring  across 
Minnesota.  A  research  plan  has  been 
implemented  to  determine  whether 
there  is  a  site-speciHc  correlation 
between  the  malformations  and 
contaminants  determined  by  chemical 
analysis  of  water  and  sediment, 
laboratory  bioassays,  and  field 
monitoring  of  frog  populations.  The 
causal  factors  have  not  yet  been 
determined.  However,  evidence  to  date 
indicates  that  pond  water  and 
groundwater  from  affected  sites  are 
capable  of  producing  frog  embryo 
deformities  in  the  laboratory. 

Workshop  Goals 

^Review  NIEHS/NTP  findings  and 
strategies  for  future  study 

•  Assess  the  implications  of  NIEHS/ 
MPCA  and  related  findings  for  human 
and  ecological  health 

•  Provide  an  opportunity  for 
discussion,  input  and  perspective  from 
the  broader  scientific  conmiunity. 
industry,  Federal,  state,  and  local 
government  officials,  and  the  public 

Workshop  Topics 

•  Overview  of  Frog  Eteformities 
(Historical  Perspective;  Geographic 
Extent  and  Incidence;  Affected  State 
Perspectives;  Possible  Environmental 
Causes) 

•  Minnesota/NIEHS  Cooperative 
Research  Efforts 

•  Environmental  Chemistry  and 
Hydrogeology 


•  Ecological  Health  Issues:  Human 
Health  Issues:  Monitoring  Strategies 
(Federal  and  State) 

•  Future  Directions 

Invited  speakers  will  address  the 
topics  listed  above.  Time  will  be 
provided  for  open  discussion  and 
comment 

Public  Participation  Encouraged  and 
Welcome:  The  entire  meeting  will  be 
open  to  the  public  with  attendance 
limited  only  by  space  available. 

To  Register:  Please  provide  the 
following  information  by  mail  or  fax.  or 
E-mail:  Last  Name,  First  Name,  Middle 
Initial;  Institution,  Department,  Title; 
Address,  City.  State/County,  Zip  Code; 
Daytime  Phone.  FAX  Number,  E-Mail 
Address.  Forward  to:  NTP  Liaison 
Office,  P.O.  Box  12233,  MD:  A3-01, 
Research  Triangle  Park.  North  Carolina 
27709.  USA  (Tel:  (919)  541-0530;  FAX 
(919)  541-0295.  E-mail: 
britton@niehs.nih.gov. 

For  further  information,  including  a 
tentative  agenda,  contact  the  NTP 
Liaison  Office  as  shown  above. 

Dated:  November  13, 1997. 
Samuel  H.  Wilaaa, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 
[FR  Doc.  97-31237  Filed  11-26-97;  8:45  am] 
BNJJNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4236-N-31] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  prop>erty  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  notice  to  identify  Federal  buildings 


and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney.  Division  of  Property 
Management.  Program  Support  Center. 
HHS.  room  5B-41.  5600  Fishers  Lane. 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportimity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581 . 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  caimot  be 
declared  excess  or  made  available  for 
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use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  bom  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  prop>erty 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  address:  Army:  Mr.  Jeff 
Holste.  CECPW-FP.  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  428- 
6318;  (This  is  not  a  toll-free  numbw). 

Etated:  November  20, 1997. 

Frad  Kanus,  Jr., 

Deputy  Assistant  Secretary  for  Economic 
Development. 
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Title  V,  Federal  Snrphis  Propeitji  Program 
Federal  Register  Report  Edt  11/2*^7 

Unsuitable  Propertias 

Buildings  (by  State) 
Alabama 

BIdg.  S0015 

Anniston  Army  Depot 

Anniston  AL  36201- 

Landholding  Agency:  Army 

Property  Number  219740001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  S0016 

Anniston  Army  Depot 

Anniston  AL  36201- 

Landholding  Agency:  Army 

Property  Number:  21974(X)02 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  8002 

Redstone  Arsenal 

Redstone  Arsenal  AL  35898-5000 

Landholding  Agency:  Army 

Property  Number:  219740003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  502 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number:  219740004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  24301,  24302.  24312 

Fort  Rucker 

Fort  Rucker  Co:  Dale  AL  30362-5000 


Landholding  Agency:  Army 

Property  Number  21974000S 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4106 

Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number  219740006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

7  Bldgs. 

Fort  Rucker  1484. 1318.  3902,  4003, 4114, 

4703,  5306 
Ft  Rucker  Co:  Dale  AL  36362-5000 
Landholding  Agency:  Army 
Property  Number:  219740007 
Status:  Unutilized 
Reason:  Extensive  deterioration 

California 

Bldg.  S-584 

Sharpe 

Lathrop  Co:  San  Joaquin  CA  95331- 

Landholding  Agency:  Army 

Property  Number  219740008 

Status:  Unutilized 

Reason:  Secured  Area 

Colorado 

Bldg.  T-6006,  Fort  Carson 

Ft  Carson  Co:  El  Paso  CO  80913- 

Landholding  Agency:  Army 

Property  Number  219740009 

Status:  Excess 

Reason:  Extensive  deterioration 

Georgia 

Bldg.  T-814 

Hunter  Army  Airfield 

Savannah  Co:  Chiithum  QA  31409- 

Landholding  Agency:  Army 

Property  Number  219740010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  T-822 

Hunter  Army  Airfield 

Savannah  Co:  rhatham  QA  31409- 

Landholding  Agency:  Army 

Property  Number  219740011 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  T-158 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219740012 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  T-290 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219740013 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  T-9598 

Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314- 

Landholding  Agency:  Army 

Property  Number  219740014 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  735  Fort  Gillem 

Fort  Gillem  Co:  Clayton  GA  30050-5000 


Landholding  Agency:  Army 
Property  Number  21974001S 
Status:  Unutilized 
Reason:  Secured  Area 
Hawaii 

Bldgs.  S-311,  S-313 
FortShaltsr 

Honolulu,  Co:  Honolulu  HI  96819- 
Landholding  Agency:  Army 
Property  Number  219740016 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  T-1031 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number  219740017 
SUtus:  UnutiUzed 
Reason:  Extensive  deterioration 
Bldg.  T-1038 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
Landholding  Agency:  Army 
Property  Number:  219740018 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  T-1037 
Wheeler  Army  Airfield 
Wahiawa  HI  96786- 
'  Landholding  Agency:  Army 
Property  Numtwr  219740019 
Status:  Unutilized 
Reason:  Extensive  deterioratioa 

Dlinou 

Bldg.  T-125 

Charles  Melvin  Price  Support  Ctr 

Granite  City  Co:  Madison  IL  62040- 

Landholding  Agency:  Army 

Property  Number  219740020 

Status:  Unutilized 

Reason:  Floodway.  Sectued  Area 

Indiana 

Bldg.  103B6 

Newport  Chemical  Depot 

Newport  Co:  VermilUon  IN  47965- 

Landbolding  Agency:  Army 

Property  Number  219740021 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  104C 

Nevrport  Chemical  Depot 

Newport  Co:  VermiUion  IN  47966- 

Landholding  Agency:  Army 

Property  Number  219740022 

Status:  Excess 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  157 

Newport  Chemical  Depot 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number:  219740023 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  715 

Newport  Chemical  Depot 
Newport  Co:  Vermillion  IN  47966- 
LantUiolding  Agency:  Army 
Property  Number  219740024 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 
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BIdg.  729C 

Newport  Chemical  Depot 

Newport  Co:  Vermillion  IN  47968- 

Landholding  Agency:  Army 

Property  Number  219740025 

Status:  Excess 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  1401C 

Newport  Chemical  Depot 
Newport  Co:  Vermillion  IN  37966- 
Landholding  Agency:  Army 
Property  Number;  219740026 
Status:  Excess 
Reason:  Secured  Area,  Extensive 

deterioration 

Iowa 

Bldg.  500-128 

Iowa  Army  Ammunition  Plant 

Middletown  Co:  Des  Moines  lA  52638- 

Landholding  Agency:  Army 

Property  Number:  219740027 

Status:  Unutilized 

Reason:  Secured  Area 

Kansas 

Bldg.  P-177 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number.  219740028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  P-417 

Fort  Leavenworth 

Leavenworth  KS  66027- 

Landholding  Agency:  Army 

Property  Number:  219740029 

Status:  Unutilized 

Reason:  Other 

Comment:  sewage  ptmip  station 

Kentucky 

Bldg.  T06092.  Fort  Campbell 
Ft.  Campbell  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219740030 
Status:  Unutilized 
Reason:  Exteiuive  deterioration 
Bldg.  2342,  Fort  Campbell 
Ft.  Campbell  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219740031 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  5715.  Fort  Campbell 
Ft.  Campbell  KY  42223- 
Landholding  Agency:  Army 
Property  Nimiber  219740032 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  5717.  Fort  Campbell 
Ft.  Campbell  KY  42223- 
Landholding  Agency:  Army 
Property  Number:  219740033 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  5723.  Fort  Campbell 
Ft.  Campbell  KY  42223— 
Landholding  Agency:  Army 
Property  Number.  219740034 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  5858.  Fort  Campbell 
Ft  Campbell  KY  42223- 


Landholding  Agency:  Army 

Property  Number  219740035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5952,  Fort  Campbell 

Ft.  Campbell  KY  42223— 

Landholding  Agency:  Army 

Property  Number:  219740036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  7140.  Fort  Campbell 

Ft.  Campbell  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219740037 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  7573.  Fort  Campbell 

Ft.  Campbell  KY  42223- 

Landholding  Agency:  Army 

Property  Number  219740038 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2318 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740039 

Status:  Unutilized 

Reason:  Elxtensive  deterioration 

Bldg.  2320 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740040 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2321 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency;  Army 

Property  Number  219740041 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2422 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740042 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2442 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740043 

Status:  Unutilized 

Reason:  Extensive  deterioration 

BIdgs.  1487.  2344.  2351 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740044 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  2345,  2348 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2347 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 


Landholding  Agency:  Army 

Property  Number  219740046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  2353 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  401 21- 

Landholding  Agency:  Army 

Property  Number  219740047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

10  Bldgs. 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Location:  4402.  4404.  4408,  4410,  4413.  4414k 

4417,  4418.  4422,  4423 
Landholding  Agency:  Army 
Property  Number  219740048 
Status:  Unutilized 
Reason:  Extensive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Location:  4403,  4405-4407.  4409.  4411-4412. 

4415-4416.4419 
Landholding  Agency:  Army 
Property  Number  219740049 
Status:  Unutilized 
Reason:  Extensive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Location:  4420-4421.  4424-4426.  4428-4429. 

4432-4433. 4435 
Landholding  Agency:  Army 
Property  Number  219740050 
Status:  Unutilized 
Reason:  Extensive  deterioraiion 
10  Bldgs. 

Fort  Knox  • 

Ft.  Knox  Co:  Hardin  KY  40121- 
Location:  4427,  4430-4431.  4434.  4437. 

4443-4444. 4446, 4450. 4454 
Landholding  Agency:  Army 
Property  Number  219740051 
Status:  Unutilized 
Reason:  Extensive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Location:  4436.  4438.  4440-4442.  4445. 

4447-4449.  4451 
Landholding  Agency:  Army 
Property  Number  219740052 
Status:  Unutilized 
Reason:  Exteruive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Location:  4452-4453.  4457-4459,  4461-4463, 

4467.  4470 
Landholding  Agency:  Army 
Property  Number  219740053 
Status:  Unutilized 
Reason:  Extensive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
Location:  4455-4456.  4464-4466.  4469. 

4471-4474 
Landholding  Agency:  Army 
Property  Number  219740054 
Status:  Unutilized 
Reason:  Exteiuive  deterioration 
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10  Bldgs. 

Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 

Location:  4475.  4477-4479.  4481-4483.  4485. 

4487.  4489 
Landholding  Agency:  Army 
Property  Number  219740055 
Status:  Unutilized 
Reason:  Extensive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
LocaUon:  4476.  4480,  4484.  4486,  4488. 

4496-4499.  4503 
Landholding  Agency:  Army 
Property  Number  219740056 
Status:  Unutilized 
Reason:  Extensive  deterioration 
10  Bldgs. 
Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 
Location:  4490-4491.  4493-4405.  4500-4502. 

4505-4506 
Landholding  Agency:  Army 
Property  Number  219740057 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  4504.  4508.  4512 

Fort  Knox  ' 

Ft.  Knox  Co:  Hardin  KY  40121— 

Landholding  Agency:  Army 

Property  Number  219740058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

10  Bldgs. 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

LocaUon:  4507,  4509-4511.  4513-4S14. 

4516-4517,  4519-4520 
Landholding  Agency:  Army 
Property  Number  219740059 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldgs.  4522-4523 

Fort  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219740060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Maryland 

Bldg.  263 

Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number  219740061 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  282 
Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number:  219740062 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3602 
Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number:  219740063 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  3603 


Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number  219740064 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  4705 
Aberdeen  Proving  Groimd  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number:  219740065 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  E5266 
Aberdeen  Proving  Ground  Co:  Harford  MD 

21005-5001 
Landholding  Agency:  Army 
Property  Number  219740066 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  177 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  2075^5115 
Landholding  Agency:  Army 
Property  Number:  219740067 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  218 

Fort  George  G.  Meade 

Ft  Meade  Co:  Aime  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219740068 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  595 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219740069 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2044 

Fort  George  G.  Meade 

Ft  Meade  Co:  Aime  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219740070 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2046 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219740071 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2122 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219740072 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  2126 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219740073 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Blvd.  2127 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number:  219740074 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  2202 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740075 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  2215 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740076 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  2466 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740077 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  2803 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740078 

Status:  Unutilized  n 

Reason:  Extensive  deterioration 

Blvd.  2804 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740079 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  2813 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740080 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  2814 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  210740081 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  3170 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Aime  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740082 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  3175 

Fort  Geoi]ge  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-51)^ 

Landholding  Agency:  Army 

Property  Number  219740083 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  3182 

Fort  George  G.  Meade 

Ft  Meade  Co:  Anne  Arimdel  MD  20755-511S 

Landholding  Agency:  Army 

Property  Number  219740084 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  3184 

Fort  Geoige  G.  Meade 
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Ft  Meads  Co:  Anne  Arundel  MD  2075S-5115 

Landholding  Agency:  Army 

Property  Number  219740085 

Status:  Unutilized 

Reason:  Extensive  deterioratioa ' 

Blvd.  3185 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740086 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  3186 

Fort  Geoige  C.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219740087 

Stat\is:  Unutilized 

Reason:  Extensive  deterioration 

Blvd.  3189 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740088 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4702 

Fort  George  C.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219740089 

Status:  Unutilized 

Reason:  Extensive  deterioraticMi 

Michigan 

Bldg.  917 

Selfridge  ANC  Base 
Selfridge  MI  48045- 
Landholding  Agency:  Army 
Property  Number:  219740090 
Status:  Unublized 
Reason:  Secured  Area 
Bldg.  918 

Selfridge  ANG  Baa« 
Selfridge  MI  48045- 
Landholding  Agency:  Army 
Property  Number  219740091 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  919 

Selfridge  ANG  Base 
Selfridge  MI  48045- 
Landholding  Agency:  Army 
Property  Number  219740092 
Status:  Unutilized 
Reason:  Secured  Area 

Montana 

5Bldgs. 

Fort  Harrison 

T-106,  T-lOe,  T-109,  T-2B8.  T-209 

St-  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740093 

Statxis:  Untilized 

Reason:  Extensive  deterioration 

Bldg.  T-502 

Fort  Harrison 

Ft.  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740094 

Status:  Unutilized 

Reason:  Extensive  deterioration 

4  Bldgs. 

Fort  Harrison 


T-503.  T-504.  T-505,  T-506 

Ft  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740095 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-509 

Fort  Harrison 

Ft  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740096 

Status:  Unutilized 

Reason:  Elxtensive  deterioratioa 

Bldg.  T-518 

Fort  Harrison 

Ft  Harrison  Co:  Levns  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740097 

Status:  Unutilized 

Reason:  Elxtensive  deterioration 

Bldg.  T-519 

Fort  Harrison 

Ft  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740098 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-520 

Fort  Harrison 

Ft  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740099 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

Bldg.  T-525 

Fort  Harrison 

Ft  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency;  Army 

Property  Number  219740100 

Status:  Unutilized 

Reason:  Elxtensive  deterioration 

Bldg.  T-526 

Fort  Harrison 

Ft  Harrison  Co:  Lewis  ft  Clark  MT  59636- 

Landholding  Agency:  Army 

Property  Number  219740101 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

New  Jersey 

Bldg.  19A 

Armament  RftD  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740108 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  24 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740109 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  33B 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740110 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

Bldg.  98 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 


Property  Number  219740111 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  130 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740112 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  164B 

Armament  R&D  Engineering  Ctr 

Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219740113 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  232C 

Armament  R&D  Engineering  Ctr 

Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219740114 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  266A 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740115       JL 

Statiu:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  439 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740116 

SUtus:  Unutilized 

Reason:  Exteiuive  deterioration 

Bldg.  506C 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740117 

Stattu:  Unutilized 

Reason:  Extensive  deterioratioo 

Bldg.  506D 

Armament  R&D  Engineering  Ctr 

Picatiimy  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  219740118 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  645 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740119 

Status:  Unutilized 

Reason:  Other 

Comment:  Explosives  testing  chamber 

Bldg.  722 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740120 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

Bldg.  939 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  I^  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740121 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 


Federal  Register  /  Vol.  62.  No.  229  /  Friday,  November  28,  1997  /  Notices  63369 


Bldg.  1101 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740122 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1200 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740123 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1200A 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740124 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1619 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  3043 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army    °   , 

Property  Number  219740126 

SUtus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  3056 

Armament  R&D  Engineering  Ctr 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number  219740127 

Status:  Unutilized 

Reason:  Extensive  deterioration 

North  Carolina 

18  Bldgs. 

Fort  Bragg 

Misc.  Areas 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740102 

SUtus:  Unutilized 

Reason:  Extensive  deterioration 

35  Bldgs. 

Fort  Bragg 

Commissary  Area 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740103 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

38  Bldgs. 

Fort  Bragg 

Main  Post 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740104 

SUtus:  Unutilized 

Reasoa:  Exteosive  deterioratioa 

76  Bldgs. 

Fort  Bragg 

Smoke  Bomb  Hill 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740105 

SUtus:  Unutilized 


Reason:  Extensive  deterioration 

273  Bldgs. 

Fort  Bragg 

Old  Division  Area 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740106 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

227  Bldgs. 

Fort  Bragg 

Coscom  Area 

Ft.  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219740107 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

Bldg.  49 

Defense  Supply  Center 

Columbus  Co:  Franklin  OH  43216-5000 

Landholding  Agency:  Army 

Property  Number  219740128 

SUtus:  Unutilized 

Reason:  Extensive  deterioration 

Pennsylvania 

Bldg.  T-4-37 

Ft.  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740129 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5-114 

Ft  Indiantown  Gap 

Aimville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740130 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-6-76 

Ft  Indiantovm  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740131 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  8-78 

Ft  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17d03-5000 

Landholding  Agency:  Army 

Property  Number  21974013% 

Suttis:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.T9-9 

Ft  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740133 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T9-63 

Ft.  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740134 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11-8 

Ft  Indiantown  Gap 

Aimville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740135 


Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11-11 

Ft  Indiantown  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740136 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T24-3e 

Ft  Indiantovni  Gap 

Annville  Co:  Lebanon  PA  17003-5000 

Landholding  Agency:  Army 

Property  Number  219740137 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

South  Carolina 

Facility  J8575 

Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number  219740138 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tennessee 

Bldg.  P-t97 

Milan  Army  Ammunition  Plant 
Milan  Co:  Gibson  TN  38358- 
Landholding  Agency:  Army 
Property  Number  219740139 
Sutus:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Tama   " 

Bldg.  675 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740140 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1170 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740141 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1208 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740142 

Status:  Unutilized 

Reason:  Extensive  deterioratioa 

Bldg.  1301 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740143 

Sutus:  Unutilized 

Reason:  Extensyre  deterioratioa 

Bldg.  2324 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740144 

Sutus:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4204 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 
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Property  Number  219740145 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4240  * 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number.  219740146 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  7178 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Anny 

Property  Number  219740147 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11046 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landbolding  Agency:  Anny 

Property  Number  219740148 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11125 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Anny 

Property  Number  219740149 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11129 

Fort  Bliss 

El  Paso  Co:  EI  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740150 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  11264 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219740151 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Virginia 

Bldgs.  1402. 1604 

Fort  Eustis 

Newport  News  VA  23604- 

Landholding  Agency:  Army 

Property  Number  219740152 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  1506. 1511. 1513 

Fort  Eustis 

Newport  News  VA  23604- 

Landholding  Agency:  Army 

Property  Number  219740153 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-2601 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA^3801- 

Landholding  Agency:  Army 

Property  Number  219740154 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-3408 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Nimiber  219740155 

Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  T-5002 

Fort  Lee 

Ft.  Lee  Co:  Princ«  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219740156  j. 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-6245 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219740157 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-6265 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219740158 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-8503 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219740159 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  T-11544 

Fort  Lee 

Ft.  Lee  Co:  Prince  George  VA  23801- 

Landholding  Agency:  Army 

Property  Number  219740160 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Washington 

Bldg.  1015 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number  219740161 

Status:  Unutilized  „ 

Reason:  Extensive  deterioration 

Bldg.  WTOOO,  Fort  Lewis 

Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740162 
Status:  Unutilized 
Reason:  Other 

Comment:  Sewage  treatment 
Bldg.  HBCOl,  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740163 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  HBC02.  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740164 
Status:  Unutilized 
Reason:  Other 
Comment:  detached  latrine 
Bldg.  HBC04,  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740165 
Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  HBC07,  Fort  Lewis 

Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740166 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  HBC08.  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740167 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  HBC09,  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Anny 
Property  Number  219740168 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  HBClO,  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740169 
Status;  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  HBCll,  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740170 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  HBC13.  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740171 
Status:  Unutilized 
Reason:  Extensive  deterioration 
20  Tentpads,  Fort  Lewis 
Huckleberry  Creek  Mountain  Training  Site 

Co:  Pierce  WA 
Landholding  Agency:  Army 
Property  Number  219740172 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Wisconsin 

Bldg.  445 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740173 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  545,  546 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740174 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1418 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740175 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1559 
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Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740176 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  1726,  2506 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number:  219740177 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1839 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740178 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  1850. 1856.  1861 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740179 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  2437,  2537 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Ntunber  219740180 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  8004 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740181 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  8215  . 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740182 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  21113 

Fort  McCoy 

Ft.  McCoy  Co:  Monroe  WI  54656-5163 

Landholding  Agency:  Army 

Property  Number  219740183 

Status:  Unutilized 

Reason:  Extensive  deterioration 

5  Bldgs..  Badger  AAP 

Paste  Weight  House 

6805-01  thru  6805-05 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740184 

Statuj:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area. 

Extensive  deterioration 

10  Bldgs..  Badger  AAP 

Roll  House 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Anny 

Property  Number  219740185 

Status:  Unutilized 

Reason:  Within  2000  h.  of  flammable  or 

explosive  material.  Secured  Area 
4  Bldgs..  Badger  AAP 


Slitting  &  Carpet  Roll 

6802-02.  6802-3,  6802-5,  6802-7 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740186 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

2  Bldgs.,  Badger  AAP 

Press  House 

6810-04.  6810-07 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740187 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

7  Bldgs..  Badger  AAP 

Inspection  House 

6816-01  thru  6816-06.  6816-09 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740188 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

Bldg.  6826-01.  Badger  AAP 
Supersonic  .'^running  House 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740189 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  6878-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740190 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  8008-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740191 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  901&-O2.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740192 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  9045-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740193 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  secured  area. 

13  Bldgs..  Badger  AAP 

Latrines 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740194 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area. 
Bldg.  9101-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Numt«r:  219740196 


Status:  Unutilized 

Reason:  WitBin  2000  ft.  of  flammable  or 

explosive  material,  secured  area. 
Bldg.  9591-00,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
lAndholding  Agency:  Army 
Property  Number  219740197 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  <v 

explosive  material,  secured  area. 
Bldg.  9592-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740198 
Statiu:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  secured  area. 
Bldg.  9593-00,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740199 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area. 
Bldg.  9594-00,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740200 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  secured  area. 
3  Bldgs,  Badger  AAP 
Telpher  System 
0923-03,  0923-04,  0923-07 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740201 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  secured  area. 
12  Bldgs.,  Badger  AAP 
Solvent  Recovery  House 
1600-19  thru  1600-30 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740202 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material,  secured  area. 

11  Bldgs.,  Badger  AAP 
Water  Dry  House 
1650-20  thru  1650-30 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740203 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material,  secured  area. 

5  Bldgs.,  Badger  AAP 
Air  Dry  House 
1725-08  thni  1725-12 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740204 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  secured  area. 

8  Bldgs,  Badger  AAP 

Rest  House 

1750-13  thru  1750-19. 1750-21 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740205 

Status:  Unutilized 
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'Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area. 
6  Bldgs..  Badger  AAP 
Glaze  House 
.  1700-02  thru  1800-7 
Baraboo  Co:  Sauk  WI  5391 3- 
Landholding  Agency:  Army 
Property  Number  219740206 
SUtus:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  secured  area. 
8  Bldgs..  Badger  AAP 
Screening  House 
1850-01  thru  1850-08 
Baraboo  Co:  Sauk  Wl  53913- 
Landholding  Agency:  Army 
Property  Number  219740207 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flunmable  or 

explosive  material,  secured  area.  Extensive 

deterioration. 

4  Bldgs.,  Badger  AAP 

Screen  Storehouse 

1842-02  thru  1852-05 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740208 

Stattis:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Arec 
23  Bldgs..  Badger  AAP 
K4agazine  Standard 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740209 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
6  Bldgs..  Badger  AAP 
Hydro-Jet  House 
1996-13  thru  1996-18 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740210 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Ana 

Bldg.  3566-02.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740211 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Are* 
2  Bldgs..  Badger  AAP 
Dehy  Press  House 
4500-00,  550O-00 
Baraboo  Co:  Sauk  WI  53913- 
Landhoiding  Agency:  Army 
Property  Number  219740212 
SUtus:  Unutilized 
Raeaon:  Within  2000  it  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs..  Badger  AAP 
Akohoi  Pump  House 
4501-00, 5501-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740213 
Status:  Unutilized 
Reason:  Within  2(X)0  ft  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs..  Badger  AAP 
Ether  Still  House 


4502-00. 5501-00 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219740214' 

Status:  Unutilized 

Reason:  Within  2000  f^.  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs..  Badger  AAP 
Ingredient  Mix  House 
4506-00.  5506-00 
Baraboo  Co:  Sauk  WI  5391 3- 
Landholding  Agency:  Army 
Property  Number:  219740215 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

4  Bldgs,  Badger  AAP 
Mixer  Macerator 

4508-01,4508-02.5508-01.5508-02 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740216 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

6  Bldgs..  Badger  AAP 

Block  Press 

4510-01  thru  4510-03.  5510-01  duu  5510- 
03 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219740217 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material,  Secured  Area 

5  Bldgs.,  Badger  AAP 
Final  Press 

4513-01  thru  4513-03.  5513-01.  5513-02 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219740218 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  Area 
5  Bldgs,  Badger  AAP 
Cutting  House 

4515-01  thru  4516-03!  5516-01.  5510-02 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740219 
Status:  Unutilized 
Reason:  Within  2(X)0  ft  of  flammable  or 

explosive  material.  Secured  Area 
5  Bldgs.,  Badger  AAP 
Loading  Platform 

4517-01  thru  4517-03.  5517-01.  5517-02 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740220 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area' 

2  Bldgs..  Badger  AAP 
Hydraulic  Station 
4521-00. 5521-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740221 
Stitus:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

3  Bldgs.,  Badger  AAP 
Maintenance  Shop 
4549-00,  5549-00,  5045-00 


Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740222 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  4555-00,  Badger  AAP 
ACR  Bldg. 

Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740223 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
6  Bldgs..  Badger  AAP 
Material  Store 

Baraboo  Co:  Sauk  WI  53913- 
Location:  4558-01.  4558-02,  4567-O0.  5558- 

01,5558-02,5567-00 
Landholding  Agency:  Army 
Property  Number  219740224 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs.,  Badger  AAP 
Acid  Mix  &  Weigh 
5002-00,  9002-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219740225 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

2  Bldgs.,  Badger  AAP 
Acid  Screening 
5007-00.  9007-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740226 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

2  Bldgs.,  Badger  AAP 
Acid  Heat  &  Cir 
5008-00,  9008-00 
Baraboo  Co:  Sauk  WI  53913- 

1  .and holding  Agency:  Army 
Property  Number  219740227 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

3  Bldgs..  Badger  AAP 
Cellulose  Drying  House 
5010-00,  5044-00,  9010-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740228 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

2  Bldgs..  Badger  AAP 
Catch  House 
5011-00,9011-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  210740229 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material,  Seciired  Area 

2  Bldgs..  Badger  AAP 
Nitrating  House 
5012-00,  9012-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
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Property  Number  219740230 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
18  Bldgs,  Badger  AAP 
Steam  Pressure  Reducing  Station 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740231 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
2  Bldgs.  Badger  AAP 
Steam  Pressure  Reducing  Station 
OOOE-02,  OOOF-02 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740232 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0021-03,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740233 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0202-04,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740234 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0204-Bl,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
L^ndholding  Agency:  Army 
Property  Number  219740235 
Status:  Unutilized 
Reason:  Within  2000  it  of  flanunable  or 

explosive  material.  Secured  Area 
Bldg.  0271-00,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740236 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
4  Bldgs.,  Badger  AAP 
0308-01, 0308-02,  0308-03,  0316-00 
Baraboo  Co:  Sauk  WI  53913- 
Landhoiding  Agency:  Army 
Property  Number  219740237 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0312-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740238 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area. 
Extensive  deterioration 
Bldg.  0318-00.  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740239 
Status:  Unutilized 
Reason:  Within  2000  it.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0402-00,  Badger  AAP 
Baraboo  Co:  Sauk  WI  53913- 


Landholding  Agency:  Army 
Property  Number:  219740240 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Sectired  Area 
2  Bldgs.,  Badger  AAP 
Waste  Acid  Disposal  Plant 
0420-04, 0420-06 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Numlwr  219740241 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0425,  Bad^r  AAP 
PH  Recorder 

Baraboo  Co:  Sauk  WI  53913- 
,  Landholding  Agency:  Army 
Property  Number  219740242 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  tx 

explosive  material.  Secured  Area 

2  Bldgs,  Badger  AAP 

Storage  Shed 

0429-01,0429-02 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740243 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  ot 

explosive  material.  Secured  Area 
Bldg.  0534-00,  Badger  AAP 
Fire  SUtion  *2 

Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740244 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  0701-00.  Badger  AAP 
Ammonia  Storage 
Baraboo  Co:  Sauk  WI  53013- 
Landholding  Agency:  Army 
Property  Number  21974024S 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs.,  Badger  AAP 
Nitric  Circulator 
0705-00.  0706-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740246 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs.  Badger  AAP 
Fume  Exhaust 
5013-00,  9013-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740247 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
2  Bldgs.,  Badger  AAP 
NC  Pump  House 
5014-00,  9014-00 
Baraboo  Co:  Sauk  Wl  53913- 
Landholding  Agency:  Army 
Property  Ntmiber:  219740248 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 


2  Bldgs..  Badger  AAP 

Boiling  Tub  House 

5019-00.9019-00 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740249 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
4  Bldgs,  Badger  AAP 
Settling  Pit 

5020-00.  9020-00,  5025-00.  9025-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740250 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Seciued  Area 

2  Bldgs.,  Badger  AAP 

Beater  House 

5022-00, 9022-00 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740251 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs.,  Badger  AAP 
Poacher  &  Blender 
5024-00.  9024-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740252 
Stattis:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
4  Bldgs.,  Badger  AAP 
Final  Wringer 

5026-00.  5043-00,  9026-00.  9043-00 
Baraboo  Co:  Sauk  Wl  53913- 
Landholding  Agency:  Army 
Property  Number  219740253 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

2  Bldgs..  Badger  AAP 

Spent  Acid  Pump 

5035-00.  9035-00 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number:  219740254 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs,  Badger  AAP 
Maintenance  Shop 
5037-00. 9037-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  210740255 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammi^le  or 

explosive  material.  Seciired  Area 
2  Bldgs.,  Badger  AAP 
Chemical  Storehouse 
5038-00.  9038-00 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740256 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material,  Secured  Area 
Bldg.  5555-00.  Badger  AAP 
ACR  Bldg.  &  Duct  Work 
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Baraboo  Co:  S«uk  WI  53913- 
Landholding  Agency:  Anny 
Property  Number:  219740257 
Status:  Unutilized 
Hoawn:  Within  2fX)0  ft.  of  nammable  or 

•xplosive  material.  Secured  Area 
BIdg.  5557-03.  Badger  AAP 
Change  House 

Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency;  Army 
Property  Number  219740258 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

13  Bldgs..  Badger  AAP 

Latrines 

Baraboo  Co:  Sauk  WI  53913- 

Location:  6513-05.  11.  25.  26.  29.  45,  9063- 

06  thru  10,  13.  14 
Landholding  Agency:  Army 
Property  Number  219740259 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
2  Bldgs.  Badger  AAP 
Transfer  Shed 
6531-01,02 

Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Niunben  219740260 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flamjnable  or 

explosive  material.  Secured  Area 
Bldg.  65j9-O0.  Badger  AAP 
Powerhouse  #2 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219740261 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

2  Bldgs.  Badger  AAP 
Gate  House 
6543-02.  6543-04 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740262 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  at 
explosive  material.  Secured  Area 

Bldgs.  6543-05.  Badger  AAP 

Gate  House 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Army 

Property  Number  219740263 

Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or 
explosive  material.  Secured  Area 

3  Bldgs,  Badger  AAP 
Inspection  House 
6543-11,  13.  14 

Baraboo  Co:  Sauk  WI  53913- 
Landhoiding  Agency:  Army 
Property  Number  219740264 
Stattu:  Unutilized 
Raasoo:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  655O-O0.  Badger  AAP 
MaintOfc. 

Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740285 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  ot 

explosive  material.  Secured  Area 


2  Bldgs.  Badger  AAP 
Inert  Storage 
6586-04.05 

Baraboo  do:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740266 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  6701-00.  Badger  AAP 
NC  Blender  House 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219740267 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 

10  Bldgs,  Badger  AAP 
Pre-Dry  House 

6709-14. 15,  16,  20,  22,  23,  24.  25.  26,  28 

Baraboo  Co:  Sauk  WI  53913- 

Landholduig  Agency:  Army 

Property  Number  219740268 

Status:  Unutilized 

Reason:  Within  2000  fl.  of  flammable  or 

explosive  material.  Secured  Area, 

Extensive  deterioration 

11  Bldgs.  Badger  AAP 
Rest  House 

Baraboo  Co:  Sauk  WI  53913- 
Location:  6726-02,  6803-01,  02,  03,  04, 

6812-08  17,  18,  19.  6828-07.  6882-02 
Landholding  Agencry:  Army 
Property  Number  219740269 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Bldg.  6739-00.  Badger  AAP 
Bag  Loading  House 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740270 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area 

3  Bldgs.  Badger  AAP 
Rest  House 
6804-01,08,14 

Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number  219740271 
Status:  Unutilized 

Reason:  Within  2000  ft  of  flammable  or  . 
explosive  material.  Secured  Area. 

(FR  Doc.  97-31070  FUed  11-26-97;  8:45  am) 

8IUJNO  COOE  4M0-M-M 


DEPARTMEKT  OF  THE  INTERIOR 
Fish  and  Wildlife  Servic* 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

Applicant:  Elvin  Franks,  Motehead 
aty.  NC,  PRT-a36847. 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
doTcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Afiica, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Randy  Miller,  Acton,  CA, 
PRT-835827. 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
leopard  [Panthera  pardus)  and  progeny 
of  the  animals  currently  held  by  the 
applicant  and  any  animals  acquired  in 
the  United  States  by  the  applicant  to/ 
from  worldwide  locations  to  enhance 
the  survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

Applicant:  Randy  Miller,  Acton,  CA, 
PRT-«36809. 

The  applicant  requests  a  permit  to 
export  and  reimport  one  captive  bom 
Siberian  tiger  [Panthera  tigris  altaica], 
and  progeny  of  the  animals  currently 
held  by  the  applicant  and  any  animals 
acquired  in  the  United  States  by  the 
applicant  to/&t>m  worldwide  locations 
to  enhance  the  survival  of  the  species 
through  conservation  education.  This 
notificatation  covers  activities  * 
conducted  by  the  applicant  over  a  three 
year  period. 

Applicant:  The  Cincinnati  Zoo  and 
Botanical  Garden,  Cincinnati,  OH,  PRT- 
836269. 

The  applicant  requests  a  permit  to 
export  10  tigers  (Panthera  tigris)  to 
Safari  World  Public  Company,  Bangkok. 
Thailand  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education  and 
propagation. 

Written  data  or  comments  should  be 
submitted  to  the  EKrector,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203 
and  must  he  received  by  the  Director  on 
or  before  E)ecember  29, 1997. 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Applicant:  Texas  A&M  University. 
Galveston,  TX,  PRT-766146. 

Permit  Type:  Take  for  Scientific 
Research. 

Name  and  Number  of  Animals: 
Manatee  [Trichechus  manatus),  20. 
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Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
amendment  and  renewal  of  their  permit 
to  take  captive  manatees  at  facilities  in 
Florida  f(»  the  purpose  of  scientific 
research.  The  only  amendments  are 
staff-related. 

Source  of  Marine  Mammals:  Captive 
manatees  at  facilities  in  Florida. 

Period  of  Activity:  Up  to  five  years 
from  issuance  date  of  the  permit,  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  any  of  these  complete 
applications,  or  requests  for  a  public 
hearing  on  these  applications  should  be 
sent  to  the  U.S.  Fish  and  Wildlifs 
Service.  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive,  Room 
700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/358- 
2281  and  must  be  received  on  or  before 
December  29, 1997.  Anyone  requesting 
-a  hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

Docimients  and  other  information 
submitted  with  the  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
address  within  30  days  of  the  date  of 
publication  of  this  notice. 

Dated:  November  20, 1997. 
Mary  EUen  Amtower, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  97-31200  Filed  11-26-97;  8:45  am] 

BHJJNO  COOC  4310-56-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Draft 
Conservation  Agreement  for  tlis 
Wasatch  Front  and  West  Desert 
Populations  (Utah)  of  Spotted  Frog 
(Rana  luteiventris)  for  Review  and  . 
Comment 

agency:  U.S.  Fish  and  WildlifiB  Service, 
Interior. 

ACTKM:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
announces  the  availability  for  public 
review  of  a  Draft  Conservation 


Agreement  for  the  spotted  frog  [Rana 
luteiventris)  in  Utah.  This  species  is  a 
candidate  for  Federal  listing  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Conservation  Agreement 
was  developed  by  the  Utah  Department 
of  Natural  Resources,  with  participation 
from  the  following  parties:  Bureau  of 
Land  Management:  Utah  Reclamation, 
Mitigation  and  Conservation 
Commission;  Bureau  of  Reclamation; 
Central  Utah  Water  Conservancy 
District;  the  Confederated  Tribes  of  the 
Goshute  Reservation;  and  the  Service. 
The  agreement  focuses  on  eliminating  or 
minimizing  threats  to  the  spotted  frog 
and  its  habitat  to  the  greatest  extent 
possible  and  on  restoring  and 
maintaining  populations  of  spotted  &t>g 
throughout  its  iiistorical  range  in  Utah. 
The  Service  solicits  review  and 
comment  bom  the  public  on  the  draft 
agreement. 

DATES:  Comments  on  the  Draft 
Conservation  Agreement  must  be 
received  on  or  before  December  29, 
1997.  to  be  considered  by  the  Service- 
during  preparation  of  the  final 
conservation  agreement  and  prior  to  the 
Service's  determination  whether  it  will 
be  a  signatory  party  to  the  agreement 
ADDRESSES:  Persons  wishing  to  review 
the  E>raft  Conservation  Agreement  may 
obtain  a  copy  by  contacting  the  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  145  East  1300  South.  Suite  404, 
Salt  Lake  City,  Utah  84115.  Written 
comments  and  materials  regarding  the 
Draft  Conservation  Agreement  should 
also  be  directed  to  the  same  address. 
Comments  and  written  materials  will  be 
available  upon  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Reed  E.  Harris,  Field  Supervisor  (see 
ADDRESSES  section)  (telephone  801/524- 
5001). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  spotted  fit>g  belongs  to  the  family 
of  true  frogs,  the  Ranidae.  Adult  frogs 
have  large,  dark  spots  on  their  backs  and 
pigmentation  on  their  abdomens  ranging 
bom  yellow  to  red  (Turner  1957). 
Spotted  frogs  along  the  Wasatch  Front 
generally  possess  a  salmon  color 
ventrally.  while  West  Desert  and 
Sanpete  Coimty,  Utah  populations 
generally  have  a  yellow  to  yellow- 
orange  color  ventrally.  Spotted  frogs  in 
Utah  are  reported  to  have  fewer  and 
lighter  colored  spots  (Colbum,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm., 
1992)  than  other  populations.  The 
spotted  frog  is  closely  associated  with 


water  (Dumas  1966,  Nussbatun  et  at. 
1983).  Habitat  includes  the  marshy 
edges  of  ponds,  lakes,  slow-moving  cool 
water  streams  and  springs  (Licht  1974; 
Nussbaum  et  al.  1983;  Morris  and 
Taimer  1969;  Hovingh  1987).  The 
present  distribution  of  the  spotted  frog 
includes  a  main  population  in  southeast 
Alaska,  Alberta,  British  Columbia, 
eastern  Washington,  northeastern 
Oregon,  northern  and  central  Idaho,  and 
western  Montana  and  Wyoming. 
Additional  disjimct  populations  occur 
in  northeastern  California,  southern 
Idaho,  Nevada,  Utah,  and  western 
Washington  and  Oregon. 

On  May  1, 1989,  the  Service  received 
a  petition  from  the  Board  of  Directors  of 
the  Utah  Nature  Study  Society 
requesting  that  the  Service  add  the 
spotted  frog  (Rana  pretiosa)  to  the  List 
of  Threatened  and  Endangered  Species 
and  to  specifically  consider  the  status  of 
the  Wasatch.  Utah,  population.  The 
Service  subsequently  published  a  notice 
of  a  90-day  finding  in  the  Federal 
Register  (54  FR  42529)  on  October  17, 
1990  and  a  notice  of  the  12-month 
petition  finding  in  the  Federal  Register 
(58  FR  27260)  on  May  7, 1993.  In  the  12- 
month  petition  finding  the  Service 
found  that  listing  of  the  spotted  frog  as 
threatened  in  some  portions  of  its  range 
was  warranted  but  precluded  by  other 
higher  priority  listing  actions.  The 
Service  found,  based  on  geographic  and 
climatic  separation  and  supported  by 
genetic  separation,  five  distinct 
vertebrate  populations  of  spotted  frog. 
Listing  of  both  the  populations 
occurring  in  Utah,  the  Wasatch  Front 
and  West  Desert  populations,  was  foimd 
to  be  warranted  but  precluded  and  both 
populations  were  transferred  from 
category  2  candidates  to  category  1.  The 
Wasatch  Front  population  was  assigned 
a  listing  priority  number  of  3  because 
the  magnitude  of  the  threats  were  high 
and  imminent,  while  the  West  Desert 
population  was  assigned  a  listing 
priority  of  9  because  of  moderate  to  low 
threats. 

In  the  1997  Candidate  Notice  of 
Review  (62  FR  49398}  published  on 
September  19, 1997,  the  Sendee,  based 
on  newly  published  genetic  research 
(Green  1997),  assigned  a  new  scientific 
name  (Rana  luteiventris)  and  common 
name  (Columbia  spotted  frog)  to  several 
populations  of  the  spotted  frog, 
including  both  the  Wasatch  Front  and 
West  Desert  populations.  Additionally, 
the  listing  priority  number  for  the  West 
Desert  populations  was  raised  from  a  9 
to  a  6. 

Shortly  after  notice  of  the  1 2-month 
petition  finding  was  published,  the  Utah 
Department  of  Natural  Resources 
initiated  a  monitoring  program  for  the 
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species  in  Utah  and  began  development 
of  a  Conservation  Agreement,  working 
cooperatively  with  other  agencies,  in  an 
effort  to  reduce  the  threats  afiiecting  the 
spotted  frog.  The  Draft  Conservation 
Agreement  focuses  on  identifying, 
reducing  and  eliminating  significant 
threats  to  the  species  that  warrant  its 
listing  as  a  tiireatened  species,  and  on 
restoring  and  maintaining  a  minimum  of 
nine  populations  throughout  Utah.  This 
will  be  accomplished  through 
implementation  of  the  following 
conservation  actions:  (1)  Determining 
baseline  spotted  frog  distribution  and 
available  habitat;  (2)  determining 
baseline  spotted  frog  population,  life 
history  and  habitat  needs;  (3) 
determining  and  maintaining  genetic 
composition  and  integrity:  (4) 
augmenting  or  expanding  spotted  frog 
populations  and  distribution  through 
introduction  or  reintroduction;  (5) 
enhancing  and  maintaining  habitat;  (6) 
selectively  controlling  nonnative 
species;  (7)  protecting  and  providing 
habitat  for  spotted  frog;  (8)  monitoring 
populations  and  habitat;  (9)  developing 
mitigation  protocols  for  proposed 
development  projects  and  future  habitat 
alteration:  and  (10)  protecting  spotted 
frog  populations  through  the  use  of 
regulatory  mechanisms. 

Public  ComneBte  Solicited 

The  Service  will  use  information 
received  in  its  determination  on 
whether  it  should  be  a  signatory  party 
to  the  agreement.  Comments  or 
suggestions  from  the  public,  other 
concerned  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
draft  document  are  hereby  solicited.  All 
comments  and  materials  received  will 
be  considered  prior  to  the  approval  of 
any  final  document. 

Author:  The  primary  author  of  this 
document  is  Janet  A.  Mizzi  (see 
ADDRESSES  section)  (telephone  801/524- 
5001). 

Aotbority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
Fish  and  Wildlife  Act  of  1956.  the  Fish 
and  Wildlife  Service  Coordination  Act 
of  1964,  and  the  National  Memorandum 
of  Understanding  (94  (SMU-058)). 

Dated:  November  21, 1997. 
Ralph  O.  Morgenweek. 

Regional  Director,  Denver,  Colorado. 

[FR  Doc.  97-31292  Filed  11-26-47;  8:45  am] 

BHJUNQ  COOE  4310-66-M 


DEPARTMEHT  OF  THE  INTERIOR 
Fish  and  Wildlifa  Sarvica 

isauanca  of  Parmlt  for  Marina 
Mammals 

On  September  5, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  172,  Page  47040,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Charles  Ball, 
Watertown,  NY  for  a  permit  (PRT- 
833846)  to  import  a  sport-hunted  polar 
bear  [Ursus  maritimus)  trophy,  taken 
prior  to  April  30,  1994,  from  the  Parry 
Channel  population  (now  known  as 
Lancaster  Sound),  Northwest 
Territories,  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
November  12,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  5,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  172,  Page  47040,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Gary  Dietrich, 
Bismarck,  ND  for  a  permit  (PRT- 
833835)  to  import  a  sport-hunted  polar 
bear  {Ursus  maritimus)  trophy,  taken 
from  the  Northern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  nereby  given  that  on 
November  12,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  11, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  176,  Page  47825,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Shannon 
Kollmeyer,  Chelan,  WA  for  a  permit 
(PRT-833972)  to  import  a  sport-hunted 
polar  bear  [Ursus  maritimus)  trophy, 
taken  prior  to  April  30, 1994,  from  the 
Parry  Chaimel  population  (now  known 
as  Lancaster  Sound),  Northwest 
Territories.  Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
November  12,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  11. 1997.  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  176,  Page  47825.  that  an 
application  had  been  filed  with  the  Fish 


and  Wildlife  Service  by  L3mn  Herbert, 
Myrtle  Creek,  OR  for  a  permit  (PRT- 
833971)  to  import  a  sport-himted  polar 
bear  [Ursus  maritimus)  trophy,  taken 
from  the  Southern  Beaufort  Sea 
population.  Northwest  Territories, 
Canada  for  personal  use. 

Notice  is  hereby  given  that  on 
November  12, 1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  Jime  13, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  114.  Page  32364.  that  an 
application  had  been  filed  with  the  Fisb- 
and  Wildlife  Service  by  Helmuth 
Pfennig.  Beulah.l^  for  a  permit  (PRT- 
827717)  to  import  a  polar  bear  [Ursus 
maritimus)  from  Canada  for  the  purpose 
of  public  display. 

Notice  is  hereby  given  that  on 
November  7, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (18 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  July  31, 1997.  a  notice  was' 
published  in  the  Federal  Register,  Vol. 
62.  No.  147,  Page  41072,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  Lisbon 
Aquarium,  c/o  IDEA  Co.,  Cambridge, 
MA  for  a  permit  (PRT-834423)  to  collect 
up  to  four  Alaskan  sea  otters  (Enhydra 
lutris)  for  export  to  the  Lisbon 
Aquarium,  Portugal  for  the  purpose  of 
public  display. 

Notice  is  hereby  given  that  on 
September  15, 1997.  as  authorized  by 
the  provisions  of  the  Marine  Mammed 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 
.    On  August  7, 1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  152.  Page  42588,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  Le  Grand 
Aquarium,  c/o  IDEA  Co.,  Cambridge, 
MA  for  a  permit  (PRT-832098)  to  collect 
up  to  two  Alaskan  sea  otters  (Enhydra 
lutris)  for  export  to  the  Le  Grand 
Aquarium,  France  for  the  purpose  of 
public  display. 

Notice  is  hereby  given  that  on 
September  15,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
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requested  permit  subject  to  certain 
conditions  set  forth  therein. 

On  September  11,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  176,  Page  47825.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  Office  of 
Marine  Mammals  Management,  USFWS, 
Anchorage,  AK  for  a  permit  (PRT- 
834120)  to  import  specimen  samples  or 
carcasses  of  sea  otters  (Enhydra  lutris) 
from  the  Russia  Federation  for  the 
purpose  of  scientific  research. 

Notice  is  hereby  given  that  on  October 
30, 1997,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  WildlifB  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  700,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Date:  November  20, 1997. 
Mary  EUen  Amtower, 

Acting  Chief  Branch  ofPermiU,  Office  of 
Management  Authority. 
[FR  Doc.  97-31201  Filed  11-26-97;  8:45  am] 
Biumo  cooe  43ifr46-p 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survay 

Raquast  for  Public  Commants  on 
Proposad  Information  Collection  To  Be 
Submittad  to  ttw  Offica  of  Managamant 
and  Budgat  for  Raviaw  Undar  the 
Paparwork  Raductlon  Act 

The  proposed  information  collection 
described  below  will  be  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Copies  of  the  proposed 
collection  of  information  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  proposal  should  be  made  within 
60  days  directly  to  the  Bureau  clearance 
officer,  U.S.  Geological  Survey,  807 
National  Center,  12201  Sunrise  Valley 
Drive,  Roston,  Virginia,  20192, 
telephone  (703)  648-7313. 

Specific  public  comments  are 
requested  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 


bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  inclyding  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Quality  of  life  in  southwestern 
Colorado  and  northwestern  New 
Mexico. 

OMB  Approval  Number:  New 
Collection. 

Abstract:  This  study  is  one  part  of  an 
integrated  study  of  public  knowledge  of, 
preferences  for.  and  responses  to 
tourism  and  recreation  development  on 
the  Colorado  Plateau.  The  correlated 
information  is  designed  to  assist 
Federal,  state,  and  local  land  and 
resource  managers  in  their  management 
decisions  by  providing  information 
about  the  knowledge,  needs,  and  desires 
of  the  affected  publics  surrounding 
public  lands.  Natural  resource  land 
managers  and  county  government 
officials  in  seven  counties,  working  as 
partners  in  this  research,  can  adjust 
management  practices  in  response  to 
citizens'  knowledge  and  perceived 
values.  The  intended  effect  is  to  better 
inform  managers  and  assist  land 
managers  in  developing  citizen 
involvement  programs.  This  study  is 
being  conducted  in  partnership  with  the 
U.S.  Forest  Service,  Bureau  of  Land 
Management,  National  Park  Service,  and 
as  {>art  of  the  Colorado  Plateau 
Ecosystem  Partnership  Program 
(CPEPP).  This  study  is  part  of  a  peer- 
reviewed  research  study  plan  of  the 
Midcontinent  Ecological  Science  Center 
in  Fort  Collins,  Colorado  and  is  part  of 
the  study  plan  of  the  CPEPP. 

To  bulla  a  picture  of  quality  of  life  on 
the  Colorado  Plateau,  we  will  measure 
the  perceptions  and  preferences  for  the 
environment  held  by  diverse  residents 
at  several  locations  in  the  region.  Our 
objectives  are  to  describe  what  resident 
populations  perceive  as  the  most  salient 
elements  of  the  region's  natural 
landscapes,  ecosystems,  and  human 
communities;  what  would  have  to  be 
maintained,  protected,  or  restored  to 
attain  conditions  of  community  and 
ecosystem  quality  that  residents  desire. 
The  first  iteration  of  this  research 
approach  has  been  conducted  by  Utah 
State  University  for  the  Utah  State 
Travel  Council  in  partnership  with  the 
Canyon  Country  Partnership  and  U.S. 
Geological  Survey.  The  goal  of  that 


study  was  to  help  achieve  the  Travel 
Council's  specific  directive  to  relate 
tourism  planning  to  local  residents' 
qudity  of  life.  For  this  second  iteration, 
surveys  will  be  administered  to  a 
stratified  random  sample  of  citizens 
living  in  six  counties  in  Colorado 
(Archuleta,  La  Plata,  Monteziuna, 
Dolores,  San  Miguel,  and  San  Juan)  and 
in  San  Juan  County,  New  Mexico.  The 
sampling  design  is  being  developed  in 
partnership  with  the  combined  U.S. 
Forest  Service  and  Biu'eau  of  Land 
Management  office  in  Durango, 
Colorado  and  Fort  Lewis  College. 

Respondents  will  be  given  12 
exposure,  one-time  use,  35mm  cameras 
and  will  be  asked  to  photograph  areas 
of  thefr  community  that  either  add  to  or 
detract  from  their  quality  of  life. 
Respondents  will  receive  complete  sets 
of  their  own  photography,  accompanied 
by  a  short  mail-out  survey  instrument 
for  the  pinposes  of  collecting 
demographic  data  and  cross-check  the 
quality  of  life  fectors  reflected  in  the 
photographs. 

Bureau  Form  Number:  None. 

Frequency:  One  time. 

Description  of  Respondents: 
IndividvuBls  or  households. 

Estimated  completion  time:  25 
minutes  per  respondent. 

Number  of  respondents:  300  (400 
cameras  and  mail-surveys). 

Burden  hours:  125  hours.  (The  burden 
hour  estimate  is  based  on  a  70%  return 
rate,  with  15  minutes  to  take 
photographs  and  fill  out  the  photo  log 
and  10  minutes  to  complete  the  follow- 
up  questionnaire.) 

Dated:  November  17, 1997. 
Dennis  B.  Fern, 
Chief  Biologist. 
[FR  Doc.  07-31296  Filed  11-26-97;  8:45  am] 

BHXINO  OOOE  43ie-l1-M 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Managamant 
[CO-«3»-9S-1320-01;  COC  60M1) 

Notica  of  Public  Haaring  and  Raquaat 
for  Commants  on  Environmental 
Assassmant,  Maximum  Economic 
Racovary  Reiport,  and  Fair  Market 
Value;  Application  for  Compatitiva 
Coal  Laasa  COC  60941 ;  Colorado 

AOBICY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Bureau  of  Land  Management, 
Colorado  State  Office,  Lakewood. 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 


63378 


Federal  Register  /  Vol.  62,  No.  229  /  Friday,  November  28.  1997  /  Notices 


comments  on  the  environmental 
assessment,  maximum  economic 
recovery,  and  fair  market  value  of 
federal  coal  to  be  offered.  An 
application  for  coal  lease  was  filed  by 
National  King  Coal,  LLC  requesting  the 
Buieau  of  Land  Management  offer  for 
competitive  lease  194.79  acres  of  federal 
coal  in  La  Plata  County,  Colorado. 
DATES:  The  public  hearing  will  be  held 
at  7  p.m.,  December  18. 1997.  Written 
comments  should  be  received  no  later 
than  E)ecember  30, 1997. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Federal  Building,  701 
Camino  Del  Rio.Aoom  110,  Durango, 
Colorado  81301.  Written  comments 
should  be  addressed  to  the  Bureau  of 
Land  Management,  Area  Manager,  San 
Juan  Basin  Resource  Area.  Federal 
Building,  Room  203,  701  Camino  Del 
Rio.  Durange,  Colorado  81301. 
FOA  FURTHER  INFORMATION  CONTACT:  Cal 
)oyner,  Area  Manager,  San  Juan  Basin 
Resource  Area  Office  at  the  address 
above,  or  by  telephone  at  (970)  247- 
1289. 

SUPPLEMe«TARY  MTORMATION:  Bureau  of 
Land  Management.  Colorado  State 
Office,  Lakewood.  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  December  18, 1997,  at  7  p.m., 
in  the  Federal  Building  at  the  address 
given  above. 

An  application  for  coal  lease  was  filed 
by  National  King  Coal,  LLC,  requesting 
the  Bureau  of  Luid  Management  offer 
for  competitive  lease  federal  coal  in  the 
lands  outside  established  coal 
production  regions  described  as: 

T.  34  N.,  R.  11  W.,  N.MP.M. 

S«c.  6,  loU  1  to  5,  inclusive,  NESW,  and 

NWSE; 
Containing  194.79  acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods. 

The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the 
environmental  assessment  and  on  the 
following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal, 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  and 

(3)  The  methods  of  determining  the 
(air  market  value  of  the  coal  to  be 
offered. 

Written  requests  to  testify  orally  at  the 
December  18,  1997,  public  hearing 
should  be  received  at  the  San  Juan 
Resource  Area  Office  prior  to  the  close 
of  business  December  18, 1997.  Those 
who  indicate  they  wish  to  testify  when 
they  register  at  the  hearing  may  have  an 
opportunity  if  time  is  available. 


In  addition,  the  public  is  invited  to 
submit  written  comments  concerning 
the  fair  market  value  and  maximum 
economic  recovery  of  the  coal  resource. 
Public  comments  will  be  utilized  in 
establishing  fair  market  value  for  the 
coal  resource  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resoiuce. 

2.  The  price  that  the  mined  coal 
would  bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal. 

4.  The  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted. 

5.  Depreciation  and  other  accounting 
factors. 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal. 

7.  Docimiented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
enviroiunental  assessment,  maximum 
economic  recovery,  and  fair  market 
value  should  be  sent  to  the  San  Juan 
Resource  Area  Office  at  the  above 
address  prior  to  close  of  business  on 
December  18. 1997. 

Substantive  comments,  whether 
written  or  oral,  wiU  receive  equal 
consideration  prior  to  any  lease  offering. 

The  Draft  Environmental  Assessment 
and  Maximum  Economic  Recovery 
Report  are  available  from  the  San  Juan 
Resource  Area  Office  upon  request. 

A  copy  of  the  Draft  Environmental 
Assessment,  the  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 
Colorado  State  Office,  2850  Youngfield, 
Lakewood,  Colorado,  80215. 

Dated:  November  20. 1997. 
Karen  A.  Parris, 

Solid  Minerals  Team.  Besource  Services. 
(PR  Doc.  97-31202  Filed  ll-2ft-97;  8:45  am] 
■MJJNQ  COM  4*1S^«-«I 


DEPARTMENT  OF  THE  INTEMOR 

Bureau  of  Land  Managamant 
(AK-«1 0-0777-61) 

Mitarod  Advisory  Council  Meeting 

agency:  Biueau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Iditarod  Advisory 

Coimcil  Meeting. 

SUMMARY:  The  Iditarod  Advisory 
Council  will  conduct  an  open  meeting 
Wednesday,  January  7, 1998,  and 
Thursday,  January  8, 1998,  bom  9  a.m. 
to  4  p.m.  each  day.  The  purpose  of  the  '' 
meeting  is  to  discuss  the  formation  of  a 
non-profit  organization  to  assist  in  the 
management  of  the  Iditarod  National 
Historic  Trail.  The  meeting  will  be  held 
at  the  BLM  Anchorage  District  Office  at 
6881  Abbott  Loop  Road  in  Anchorage. 

Public  comments  p>ertaining  to 
management  of  the  Iditarod  National 
Historic  Trail  will  be  taken  bom  1-2 
p.m.  Wednesday,  January  7.  Written 
comments  may  be  submitted  at  the 
meeting  or  mailed  to  the  address  below 
prior  to  the  meeting. 
ADDRESS:  Inquiries  about  the  meeting 
should  be  sent  to  External  Affairs, 
Bureau  of  Land  Management,  222  W. 
7th  Avenue,  #13,  Anchorage,  Alaska 
99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson  at  (907)  271-5555. 

Dated:  November  18, 1997. 

Nkit  Douglas, 

Anchorage  District  Manager. 

[FR  Doc.  97-31204  Filed  11-25-97;  8:45  am) 

HLUNO  COOS  4310^1A-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  l-and  Management 
[NV-A23-1990-00I 

Mining  Claims  Under  ttte  Qenaral 
Mining  Laws;  Surface  Management: 
Forms  of  Legal  nnandal  Quarantees 
Allowable  Under  Nevada  State  Law 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  amended  the 
surface  management  regulations  at  43 
CFR  subpart  3809  on  February  28, 1997 
(62  FR  9093).  The  amendment  requires 
each  BLM  State  Director  to  consult  with 
the  appropriate  State  authorities  to 
determine  which  financial  instruments 
in  43  CFR  3809.1-9(k)  are  allowable 
under  State  law.  Nevada  State  law 
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allows  surety  bonds,  cash,  irrevocable 
letters  of  credit,  certificates  of  deposit, 
and  negotiable  United  States 
Government  securities  or  bonds  as 
forms  of  financial  guarantees  related  to 
reclamation  requirements. 

EFFECTIVE  DATE:  This  list  is  effective 
December  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Ehagon,  Division  of  Minerals 
Management,  BLM  Nevada  State  Office, 
850  Harvard  Way,  Reno,  Nevada  89502- 
2055,  Telephone:  702-785-6458. 

SUPPLEMENTARY  INFORMATION:  The  BLM 
has  consulted  with  the  Department  of 
Conservation  and  Natural  Resources, 
Division  of  Environmental  Protection  to 
determine  which  of  the  financial 
instruments  in  43  CFR  subpart  3809.1- 
9(k)  are  allowable  imder  Nevada  State 
law  to  satisfy  the  financial  assurance 
requirements  related  to  mining 
reclamation  requirements.  In  addition  to 
surety  bonds,  cash,  irrevocable  letters  of 
credit,  certificates  of  deposit,  and 
negotiable  United  States  Government 
securities,  other  forms  of  financial 
assurance  may  be  obtained  through  the 
State  of  Nevada  to  satisfy  financial 
assurance  requirements  relating  to 
mining  reclamation  in  Nevada. 

Dated:  November  3, 1997. 
Robert  V.  Abbey, 
State  Director,  Nevada. 

(FR  Doc.  97-31311  Filed  11-26-97;  8:45  am] 
■MJJNQ  COOC  431(M4C-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

nD-033-143(MH;  IOI-1010ZI 

Termination  of  Recreation  and  Public 
Purpose  Act  Classification  and 
Opening  Order,  Idalio 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  a 
Recreation  and  Public  Purpose  Act 
Classification  on  316.92  acres  as  this 
classification  is  no  longer  needed. 

EFFECTIVE  DATE:  November  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  D.  Foster,  BLM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709,  208-373-3863. 

SUPPLEMENTARY  INFORMATION:  On  May 
19, 1978,  316.92  acres  were  classified  as 
suitable  for  Recreation  and  Public 
Purposes.  The  classification  is  hereby 
terminated  and  the  segregation  for  the 


following  described  lands  is  hereby 
terminated: 

T.  1  N.,  R.  3  E.,  B.M. 
Section  6:  LoU  3-7,  SE'ANWV*,  E»/<iSWV4. 

The  area  described  above  aggregates  318.92 
acres  in  Ada  County. 

At  9:00  a.m.  on  November  28. 1997. 
these  lands  will  be  of>ened  to  operation 
of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9:00  a.m.,  on  November  28, 1997,  will 
be  considered  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

At  9:00  a.m.  on  November  28,  1997 
these  lands  will  be  opened  to  location 
and  entry  imder  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  above  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  Sec.  38,  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  witii  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  November  18, 1997. 
Jimmie  Buxtoo, 

Branch  Chief,  Lands  and  Minerals. 
[FR  Doc.  97-31287  Filed  11-26-97;  8:45  am] 
atuMQ  CODE  43ie-oa-p 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-031-1430-01;  COC-28699,  COC- 
28618.  COC-28640.  and  COC-28641] 

Public  Land  Order  No.  7297;  Partial 
Revocation  of  Two  Executive  Orders 
and  Two  Secretarial  Orders;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
two  Executive  orders  and  two 
Secretarial  orders  inso&r  as  they  affect 
322.62  acres  of  public  lands  withdrawn 
for  waterpower  purposes.  These  lands 
no  longer  have  value  for  waterpower. 


The  withdrawals  will  be  revoked  and 
the  lands  o{>ened  to  disposal  to  allow 
for  an  exchange.  The  lands  have  been 
open  to  mining  under  the  provisions  of 
the  Mining  Claims  Rights  Restoration 
Act  of  1955.  and  these  provisions  are  no 
longer  required.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  February  27, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215-7076,  303- 
239-3706. 

By  virtue  of  the  authorify  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  May  27, 
1913.  which  established  Power  Site 
Reserve  No.  356,  the  Executive  Order 
dated  March  25,  1919,  which 
established  Power  Site  Reserve  No.  715, 
the  Secretarial  Order  dated  September 
14,  1943,  which  established  Power  Site 
Reserve  No.  343,  and  the  Secretarial 
Order  dated  August  12, 1937,  which 
established  Power  Site  Reserve  No.  367, 
are  hereby  revoked  insofar  as  they  affect 
the  following  described  public  lands: 

Sbdli  Priwdpal  Meridian 

T.  2  N.,  R.  71  W.. 

Sec.  26,  lots  3  and  4. 
r.  3  N..  R.  71  W., 

Sec.  II,  SEV4SWV«  and  SEViSE^A; 

Sec.  13,  lot  3; 

Sec.l4,  loUl,6,  and7. 

The  areas  described  aggregate  322.62  acre* 
in  Boulder  County. 

2.  At  9  a.m.  on  February  27, 1998,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  AH  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  27, 1998,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  The  lands  have  been  open  to 
mining  under  the  provisions  of  the 
Mining  Claims  Rights  Restoration  Act  of 
1955,  30  U.S.C.  621  (1994).  However, 
since  this  act  applies  only  to  lands 
withdrawn  for  power  purposes,  the 
provisions  of  the  act  are  no  longer 
applicable.  The  lands  have  been  and 
will  remain  open  to  mineral  leasing. 

4.  The  State  of  Colorado,  with  respect 
to  the  lands  described  in  paragraph  1 , 
has  a  preference  right  for  public' 
highway  rights-of-way  or  material  sites 
for  a  period  of  90  days  from  the  date  of 
publication  of  this  order  and  any 
location,  entry,  selection,  or  subsequent 
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= 


patent  shall  be  subject  to  any  rights 
granted  the  State  as  provided  by  the  Act 
of  June  10, 1920,  Section  24,  as 
amended,  16  U.S.C.  818  (1994). 

Dated:  November  14. 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-31297  Filed  11-26-97;  8:45  am) 

HLUNQOOOC  4310-J»-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

P0-a33-1430-01:  ID«-15e02  01, 101-15624 
01] 

Public  Land  Order  No.  7298;  Partial 
Revocation  of  Executive  Ordere  Dated 
February  11, 1915and  August  31, 
1917;  Idaho 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  revokes  two 
Executive  orders  insofar  as  they  affect 
80  acres  of  public  lands  withdrawn  by 
the  Bureau  of  Land  Management  for 
Powersite  Reserve  Nos.  475  and  654. 
The  lands  are  no  longer  needed  for  these 
purposes  and  the  revocations  are 
needed  to  transfer  the  lands  to  the  State 
of  Idaho  under  State  indemnity 
Selection.  This  action  will  open  the 
lands  to  surface  entry.  The  lands  have 
been  and  will  remain  open  to  mining 
and  mineral  leasing. 
EFFECTIVE  DATE:  December  29, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office.  1387  S.  Vinnell  Way.  Boise, 
Idaho  83709,  20A-373-3864. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  The  Executive  Orders  dated 
February  11, 1915  and  August  31, 1917. 
which  established  Powersite  Reserve 
Nos.  475  and  654  respectively,  are 
hereby  revoked  insofar  as  they  affiect  the 
following  described  lands: 

BoteMOTidian 

8.  Powersite  RsMrve  No.  475  (IDI-15602  01) 

T.  45  N.,  R.  2  W.. 
Sec  2.  SEV«SWV«. 

b.  Powersite  Reserve  No.  654  (IDI-15824  01) 

T.  45  N.,  R.  2  W., 
Sw:.  2.  SW'ASE'A. 

Tbe  lands  described  aggregate  80  acres  in 
Benewah  County. 

2.  The  State  of  Idaho  was  notified  of 
their  preference  right  for  public 
highway  rights-of-way  or  material  sites. 


but  waived  their  rights  on  these  two 
parcels  of  land. 

3.  At  9  a.m.  on  December  29, 1997, 
the  lands  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
December  29,  1997,  will  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  will  be 
considered  in  the  order  of  filing. 

Dated:  November  14, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  97-31294  Filed  11-26-07:  8:45  am) 

MUMQ  CODE  4310-QO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-030-6700-77;  NMNM  86612] 

Public  Land  Order  No.  7296; 
WIttidrawal  of  National  Forest  System 
Land  for  Sacramento  Peak 
Ot>servatory;  New  Mexico 

AGENCY:  Biireau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
2.432.40  acres  of  National  Forest  System 
land  from  mining  for  a  period  of  20 
years  to  protect  die  scientific  value  of 
the  Sacramento  Peak  Observatory.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  November  28,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lorraine  J.  Salas,  BLM  Las  Cruces 
District  Office,  1800  Marquess,  Las 
Cruces,  New  Mexico  88005,  505-525- 
4388. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  Ch.  2 
(1994)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
Sacramento  Peak  Observatory: 

New  Maxico  Principal  Meridian 

Lincoln  National  Forest 

T.  17S.,R.  HE., 
Sec  28.  SWV4; 

Sec.  27,  W'/tNEV«.  SEV«NEV«.  NWV«  and 
SV4; 


Sec.  28,  E'/iNEV4  and  S</^.  unsurveyed; 

Sec.  33,  unsurveyed; 

Sec.  34,  lots  1  to  4.  indiuive.  NV^,  and 

N»/««SVi. 
The  area  described  contains  2,432.40  acres 
in  Otero  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
land  laws  governing  the  use  of  the 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  November  14, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-31308  Filed  11-26-97;  8:45  am] 
BHJJNO  COM  4310-VC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-02O-03~4210-06.  FL-ES-0419248] 

Realty  Action;  Classification  of  Public 
Lands  for  Recreation  and  Public 
Purposes;  Palm  Beach  County,  Rorida 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action  for  the 
classification  of  public  lands  for  lease/ 
conveyance  pursuant  to  the  Recreation 
and  Public  Purposes  Act. 

SUMMARY:  The  following  described 
public  lands  in  Palm  Beach  County, 
Florida  have  been  examined  and  found 
suitable  for  lease  or  conveyance 
pursuant  to  the  Recreation  and  Public 
Purposes  Act,  as  amended,  43  U.S.C 
869  et  seq.,  and  the  regulations 
promulgated  thereimder,  title  43  Code 
of  Federal  Regulations,  part  2912: 

TaOahaaaee  Meridian.  Florida 

T.  40  S.,  R.  43  E. 
Sec  31,  Lot  13. 
Totalling  26.35  acres 

The  Town  of  Jupiter  plans  to  use 
these  lands  for  recreational  areas.  The 
lands  are  not  needed  for  Federal 
purposes.  Lease/conveyance  is 
consistent  with  current  Bureau  of  Land 
Management  land  use  planning  and 
conveyance  is  deemed  to  be  in  the 
public  interest 
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The  lease/patent,  when  issued,  shall 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  to  the 
following  reservations  to  the  United 
SUtes: 

1.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

2.  All  valid  existing  rights 
docuLmented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  herein. 

EFFECTIVE  DATE:  Upon  publication  of 
this  notice  in  the  Federal  Register,  the 
lands  will  be  segregated  &t>m  all  forms 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  bom  the 
date  of  publication  of  this  notice, 
interested  persons  or  parties  may  submit 
comments  regarding  the  proposes  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Field  Manager,  Jackson  Field 
Office,  411  Briarwood  Drive,  Suite  404, 
Jackson,  Mississippi  39206.  Any  adverse 
comments  will  be  reviewed  by  the 
District  Manager.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Weaver,  Realty  Specialist,  Jackson 
Field  OfBce,  411  Briarwood  Drive,  Suite 
404,  Jackson,  Mississippi  39207  (601) 
944-5435. 

Dated:  November  19, 1997. 
Bruce  Dawson. 
Field  Manager. 

(FR  Doc.  97-31310  Filed  11-26-97;  8:45  am] 
BIUMQ  OOOE  421»-QMH 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-060-08-1430-01;  M84505.1] 

Notice  of  Realty  Action:  Direct  Sale  of 
Public  Land  in  Petroleum  County 

AGENCY:  Bureau  of  Land  Management, 
Lewistowm  District  OfBce,  Interior. 
ACTION:  Designation  of  public  land, 
surface  estate  only,  in  Petroleum 
County,  Montana,  for  direct  sale. 

SUMMARY:  The  following  described 
public  lands  are  suitable  for  disposal  at 


no  less  than  the  appraised  fair  market 
value,  by  direct  sale  to  Lloyd  and  Karen 
Carrell.  imder  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1713. 

Principal  Meridian  Montana 

T.  15  N.,  R.  29  E., 
Section  14.  SWV4NEV4,  SE'ANWV*; 
Containing  80.00  acres. 

The  above-described  land  is  also 
being  considered  for  exchange  under 
Serial  No.  MTM  84505.  The  land  is 
currently  occupied  by  inhabited  and 
abandoned  buildings  connected  with  oil 
field  operations. 

Disposal  of  the  public  siuface  estate  is 
in  conformance  with  the  Judith-Valley- 
Phillips  Resource  Management  Plan,  as 
amended.  Disposal  of  public  lands  with 
relatively  low  public  values  will  help 
meet  the  management  goals  for  the  area. 
The  Bureau  of  Land  Management  has 
advised  State  and  local  officials 
regarding  the  proposed  exchange/sale. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  written  comments  to  Chuck 
Otto,  Resource  Area  Manager,  Bureau  of 
Land  Management,  P.O.  Box  1160, 
Lewistown,  MT  59457.  Any  adverse 
comments  will  be  evaluated  by  the 
BLM,  Montana  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  to  the  exchange/ sale  is 
available  for  review  at  the  Lewistown 
District  Office,  P.O.  Box  1160, 
Lewistown,  MT  59457. 

SUPPLEMENTARY  INFORMATION:  The  sale 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  A  reservation  to  the  United  States 
of  all  minerals,  both  locatable  and 
leasable. 

3.  The  sale  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

The  sale  is  consistent  with  Bureau  of 
Land  Management  policies  and 
planning  and  has  been  discussed  with 
State  and  local  officials.  The  estimated 
intended  time  of  the  sale  is  January 
1998.  The  public  interest  will  be  served 
by  disposal  of  this  property. 

Dated:  November  17. 1997. 
David  L.  Mari, 
District  Manager. 
[FR  Doc.  97-31170  Filed  11-26-97;  8:45  am] 

BILUNO  CODE  4310-ON-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-e67-102(MW] 

Idaho:  Rling  of  Plats  of  Survey;  Idaho 

The  plats  of  the  following  described 
land  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  November  17, 1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west  and 
north  boundaries  and  subdivisional 
lines,  the  subdivision  of  section  6,  and 
metes-andrbounds  surveys  in  section  6. 
T.  9  N.,  R.  22  E.,  Boise  Meridian,  Idaho, 
Group  976,  was  accepted  November  17, 
1997. 

The  plats  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary  and  the  metes-and-bounds 
survey  of  the  centerline  of  U.S.  Highway 
No.  93  in  secUon  31,  T.  10  N.,  R.  22  EL, 
Boise  Meridian,  Idaho,  Group  976,  was 
accepted  November  17, 1997. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  die  surveys  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way.  Boise.  Idaho 
83709-1657. 

Dated:  November  17, 1997. 
Dnane  E.  Olaen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  97-31290  Filed  11-28-07;  8:45  am] 
BiUJNO  CODE  4S10-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  l-and  Management 
[KM-052-07-142(MW] 

Notice  of  Rling  of  Plat  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

StiMMARY:  The  plat  of  survey  described 
below  wUl  be  officially  filed  in  the  New 
Mexico  State  Office,  Btireau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
December  12,  1997. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  25  S.,  R.  3  E.,  accepted  November  7, 1997, 
for  Croup  949  NM. 

If  a  protest  against  this  survey,  as 
shown  on  the  above  plat  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
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consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  Rnal  or  appeals  from  the 
dismissal  afinned. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  siuveys 
must  file  a  written  protest  with  the  State 
Director.  Bureau  of  Land  Management, 
stating  that  they  wish  to  protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plat  represents 
dependent  resurveys,  surveys,  and 
subdivisions. 

This  plat  will  be  in  the  New  Mexico 
State  Office,  Bureau  of  Land 
Management,  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115.  Copies  may 
be  obtained  from  tiiis  office  upon 
payment  of  $1.10  per  sheet. 

Dated:  November  12. 1987. 
John  P.  Benaett. 

Chief  CadastraJ  Surveyor  For  New  Mexico. 
(FR  Doc.  97-31269  Filed  11-26-97;  6:45  am) 
■LUNQ  COet  4310-r»-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Parle  Service 

Extension  of  Concession  Contract 

SUMMARY:  Pursuant  to  the  Act  of  October 
9, 1965  (79  STAT.  969;  16  U.S.C.  20  et 
seq.),  notice  is  hereby  given  that  the 
National  Park  Service  intends  to  extend 
a  concession  contract.  This  extension  is 
necessary  to  allow  the  continuation  of 
public  services  during  the  completion  of 
the  planning  for  the  park.  The  following 
concession  contract  will  be  extended  for 
a  period  of  one  year  through  December 
31.  1998:  UBBEY  MEMGRL\L 
PHYSICAL  MEDICINE  CENTER.  CC- 
HOSP004-88. 

SUPPt.EMENTARY  INFORMATION:  This 
concession  contract  will  expire  on  or 
before  December  31.  1997,  unless 
extended.  The  National  Park  Service 
will  not  renew  this  contract  for  an 
extended  period  until  planning  can  be 
conducted  to  determine  the  future 
direction  for  concession  services  at  this 
park.  The  necessary  planning  process  is 
expected  to  begin  shortly  and  will  affect 
the  future  of  his  concessions.  The 
planning  process  is  expected  to  take  one 
year  to  complete.  Until  the  plaiming 
process  is  completed,  it  will  not  be  in 
the  best  interest  of  the  National  Park 
Service  to  enter  into  long-term 
concession  contracts  and  permits.  For 
these  reasons,  it  is  the  intention  of  the 


National  Park  Service  to  extend  the 
current  contract  for  a  period  of  one  year, 
beginning  on  or  before  January  1,  1998. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Chief,  Concessions  Management, 
Midwest  Region.  George  Frederick, 
National  Park  Service,  1709  Jackson 
Street.  Omaha.  Nebraska  68102  or  at 
telephone  number  402-221-3612. 

Dated:  November  21, 1997. 
William  W.  Scbenk. 

Regional  Director.  Midwest  Region. 

(FR  Doc.  97-31258  Filed  11-26-97;  8:45  am) 

BIUJNO  CODE  4310-^0-11 


DEPARTMBU  OF  THE  INTERIOR 

Concession  Contracts  and  Permits, 
Existing  Extensions 

AQOICY:  National  Park  Service.  Interior. 
ACTKM:  Extension  of  concession 
contract/ permit. 


Pursuant  to  the  Act  of  October 
9.  1965  (79  Stat.  969;  16  U.S.C.  20  et 
seq.),  notice  is  hereby  given  that  the 
National  Park  Service  intends  to  extend 
a  concession  contract  and  permit.  These 
extensions  are  necessary  to  allow  the 
continuation  of  public  services  during 
the  completion  of  the  planning  for  the 
parks.  The  current  concessionaires  have 
performed  their  obligations  to  the 
satisfJaction  of  the  Secretary  of  the 
Interior  and  retain  their  rights  of 
preference  under  this  administrative 
action  of  extending  the  existing  contract 
and  permit. 

The  following  concession  contract 
and  permit  will  be  extended  for  a  period 
of  one  year  through  December  31,  1998: 
AKER'S  FERRY  CANOE  RENTAL,  CC- 
OZAR012-88,  and  DUNE  CLIMB 
STAND.  CP-SLBE004-92. 
SUPPt^MENTARY  INFORMATION:  This 
concession  contact  and  permit  will 
expire  on  or  before  December  31, 1997, 
unless  extended.  The  National  Park 
Service  will  not  renew  these  contracts 
and  permits  for  an  extended  period 
until  planning  can  be  conducted  to 
determine  the  future  direction  for 
concession  services  at  these  parks.  The 
necessary  planning  processes  are 
expected  to  begin  shortly  and  will  affect 
the  futtire  of  these  concessions.  The 
planning  processes  are  expected  to  take 
one  year  to  complete.  Until  the  plaxming 
process  is  completed,  it  will  not  be  in 
the  best  interest  of  the  National  Park 
Service  to  enter  into  long  tenn 
concession  contracts  and  permits.  For 
these  reasons,  it  is  the  intention  of  the 
National  Park  Service  to  «}xtend  the 
current  contract  and  permit  for  a  {>eriod 
of  one  year  beginning  on  or  before 
January  1,  1998. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Concessions  Management. 
Midwest  Region,  George  Frederick, 
National  Park  Service,  1709  Jacicson 
Street.  Omaha,  Nebraska  68102  or  at 
telephone  niunber  402-221-3612. 

Dated:  November  21,  1997. 
William  W.  Schenk. 
Regional  Director.  Midwest  Region. 
[FR  Doc.  97-31259  Filed  11-26-97;  8:45  am] 

HUMQ  OOOe  4310-70-M 


DEPARTI.«ENT  OF  THE  INTERIOR 

National  Park  Service 

Draft  Alternative  Design  Scenarios;  Air 
Force  Memorial 

ACTION:  Announcement  of  a  pubhc  open 
house  to  present  draft  cdtemative  design 
scenarios  for  the  development  of  the  25 
acres  of  park  land  containing  the  site  of 
the  proposed  United  States  Air  Force 
memorial  within  the  boundary  of  the 
George  Washington  Memorial  Parkway 
in  further  compliance  with  the  National 
Environmental  Policy  Act  of  1969. 

SUMMARY:  Piusuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  announces 
the  presentation  for  public  review,  draft 
alternative  design  scenarios  for  the 
further  development  of  the  25  acres  of 
park  land  within  the  George  Washington 
Parkway,  in  Arlington,  Virginia,  on 
North  Meade  Street,  which  contains  the 
site  of  the  proposed  United  States  Air 
Force  Memorial  and  the  Iwo  Jima 
Memorial  and  the  Netherlands  Carillon. 
Public  comment  on  the  draft  design 
scenarios  is  requested  to  assist  the 
National  Park  Service  to  identify  and 
analyze  such  environmental  issues  as 
traffic,  pedestrian  and  vehicular 
circulation,  parking,  access  from  the 
Rosslyn  Metro  station,  landscaping,  and 
protection  of  the  vistas  of  and  between 
the  existing  memorials.  This  is  to  ensure 
that  the  erection  of  the  proposed  Air 
Force  Memorial  will  not  detract  from 
the  other  memorials,  diminish  other 
park  resources,  or  intrude  on  the 
community. 

A  public  open  house  to  review  and 
comment  upon  the  draft  alternative 
design  scenarios  will  be  held  December 
17,  1997  in  the  auditorium  of  the 
Arlington  County  Central  Library,  1015 
North  Quincy  Street,  Arlington,  Virginia 
between  7:00  p.m.  and  9:30  p.m. 
Officials  of  the  National  Park  Service 
and  representatives  of  the  Air  Force 
Memorial  Foundation  will  be  in 
attendance  to  describe  the  draft 
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alternative  design  scenarios,  answer 
questions  and  receive  comments. 

The  Air  Force  Memorial  Foundation 
was  authorized  to  establish  a  memorial 
on  Federal  land  in  the  District  of 
Columbia  or  its  environs  to  honor  the 
men  and  women  who  have  served  in  the 
United  States  Air  Force  and  its 
predecessors.  The  memorial  was 
authorized  on  December  2, 1993  by 
enactment  of  Public  Law  103-163  and  is 
being  developed  pursuant  to  the 
Commemorative  Works  Act,  40  U.S.C. 
Sec.  1001  et  seq.  This  site  was  approved 
by  the  National  Capital  Memorial 
Commission  on  March  24, 1994,  the 
National  Park  Service  on  July  8. 1994, 
the  Commission  of  Fine  Arts  (CFA)  on 
September  14. 1994,  and  the  National 
Capital  Planning  Commission  (NCPC) 
on  May  4, 1995. 

While  the  design  concept  for  the 
memorial  was  approved  by  the  CFA  on 
February  15, 1996,  and  by  the  NCPC  on 
March  7, 1996,  the  final  design  must 
still  be  approved  by  the  Secretary  of  the 
Interior,  the  CFA  and  the  NCPC. 
Compliance  wnth  Section  106  of  the 
Historic  Preservation  Act  of  1966  was 
initiated  on  March  15, 1996,  with  a 
determination  of  no  adverse  affect  in 
which  both  Commonwealth  of  Virginia 
and  the  District  of  Columbia  State 
Historic  Preservation  Offices  have 
concurred.  The  next  phase  in  planning 
is  to  produce  a  development  concept 
plan. 

For  further  information,  please 
contact  Mr.  John  G.  Parsons,  Associate 
Superintendent,  Stewardship  and 
Partnerships,  National  Capital  Support 
Office  at  202-619-7025.  Written 
comments  may  be  addressed  to  Mr. 
Parsons  at  National  Park  Service, 
National  Capital  Region,  1100  Ohio 
Drive,  SW,  Washington,  DC  20242. 
Comments  must  be  received  by  January 
23, 1998. 

Approved:  November  20. 1997. 
EaunoBS  O.  Laraim, 

Acting  Regional  Director,  National  Capita] 
Field  Area. 
[FR  Doc  97-31261  Filed  11-26-07;  8:45  am] 

WJJNQ  CODE  4S10-70-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Glen  Canyon  Tectinlcal  Work  Group 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Amended  Notice  of  Public 

Meeting. 

summary:  The  Glen  Canyon  Technical 
Work  Group  (TWG)  was  formed  as  an 


official  subcommittee  of  the  Glen 
Canyon  Adaptive  Management  Work 
Group  (AMWG)  on  September  10,  1997. 
The  TWG  members  were  named  by  the 
members  of  the  AMWG  and  will 
provide  advice  and  information  to  the 
AMWG.  The  AMWG  will  use  this 
information  to  form  recommendations 
to  the  Secretary  of  the  Interior  for 
guidance  of  the  Grand  Canyon 
Monitoring  and  Research  Center  science 
program  and  other  direction  as 
requested  by  the  Secretary.  All  meetings 
are  open  to  the  public;  however,  seating 
is  limited  and  is  available  on  a  first 
come,  first  served  basis. 

DATE  AND  LOCATION:  The  TWG  public 
meeting  will  be  held  at  the  following 
time  and  location: 

Phoenix,  Arizona — Originally,  the 
third  in  a  series  of  TWG  meetings  was 
scheduled  for  December  11  and  12, 
1997.  However,  this  meeting  has  been 
rescheduled  for  December  10  and  11, 
1997.  This  two-day  meeting  will  begin 
at  9:30  a.m.  on  the  first  day  and 
conclude  at  4:00  p.m.  on  the  second 
day.  The  meeting  will  be  held  at  the 
LaQuinta  Inn,  2510  W.  Greenway  Road. 
Phoenix,  Arizona. 

Any  organization  or  individual 
Mrishing  to  make  formal  oral  comments 
(limited  to  10  minutes)  at  the  meetings 
must  provide  written  notice  to  Mr. 
Bruce  Moore,  Bureau  of  Reclamation, 
Upper  Colorado  Regional  Office.  125 
South  State  Street,  Room  6107,  Salt 
Lake  City.  Utah  84138-1102,  telephone 
(801)  524-3702;  fawogram  (801)  524- 
5499;  E-mail  at:  bmooreOuc.usbr.gov  at 
least  five  days  prior  to  the  meetings. 
Written  comments  will  be  provideid  to 
the  TWG  members  at  the  meetings. 

AGENDA:  The  agenda  &»  this  meting 
will  be  as  follows: 

Welcome 

Monitoring  and  Research  Plans  for 
Fiscal  Year  1999 

Maintenance  and  Beach/Habitat- 
Building  Flows 

Aimual  Report  to  Congress 

Management  Objectives 

Resource  Management  Questions  and 
Objections 

Budget 

FOR  FURTHER  MIFORMATION  CONTACT:  Mr. 
Bruce  Moore,  telephone  (801)  524-3702; 
faxogram  (801)  524-5499;  E-mail  at: 
bmooreduc.usbr.gov. 

Dated:  November  20, 1997. 
Stephen  V.  Magnuaaen, 

Acting  Commissioner,  Bureau  of 

Reclamation. 

[FR  Doc.  97-31286  Filed  11-26-97;  8:45  am] 

aiUJNG  CODE  431»-«4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  of  the  Conservation  Advisory 
Group,  Yakima  River  Basin  Watar 
Enhancement  Project,  Yakima, 
Washington 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SINMURY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Conservation 
Advisory  Group,  Yakima  River  Basin 
Water  Enhancement  Project,  Yakima, 
Washington,  established  by  the 
Secretary  of  the  Interior,  will  hold  a 
public  meeting.  The  purpose  of  the 
Conservation  Advisory  Group  is  to 
provide  technical  advice  and  oounael  to 
the  Secretary  and  the  State  on  the 
structure,  implementation,  and 
oversight  of  me  Yakima  River  Baain 
Water  Conservation  Program. 
DATES:  Wednesday,  December  10, 1997, 
9  ajn.-4  p.m.,  Thursday,  December  11, 
1997. 9  a.m.-12  noon. 
ADDRESSES:  Bureau  of  Redamatton 
Office.  1917  Marsh  Road.  Yakima. 
Washington. 

FOR  FURTHER  WTOIIATION  OONtACT: 
James  Esget.  Manager.  Yakima  Riw 
Basin  Water  Enhancement  Project.  P.O. 
Box  1749.  Yakima,  Washington,  98907; 
(509)  575-5848,  extension  287. 
SWPLEMEKTARY  WTOnMATIOII:  The 
purpose  of  the  meeting  will  be  to 
discuss  the  comments  received  cm  the 
Draft  Yakima  River  Basin  Water 
Conservation  Plan.  The  Plan  wras  made 
available  for  public  review  August  12. 
1997.  with  comments  to  be  provided  to 
the  Advisory  Group  by  Octt^Mr  31, 
1997. 

Dated:  November  18. 1997. 
Wahnia, 

Designated  Federal  Official. 
[FR  Doc.  97-31155  Filed  11-26-97;  8:45  am] 
BKJJNO  COOK  4S1ft-a4-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 


Corporation 
Public  Hearing 

A0B4CY:  Overseas  Private  Investment 

Corporation. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public 
hearing  to  be  conducted  by  the  Overseas 
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Private  Investment  Corporation  (OPIC) 
on  December  16, 1997.  This  hearing  is 
required  by  the  OPIC  Amendments  Act 
of  1985,  and  this  notice  is  being 
published  to  facilitate  pubhc 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
bearing. 

DATES:  The  hearing  will  be  held  on 
December  16, 1997,  and  will  begin 
promptly  at  2  p.m.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  December  3, 1997, 
notice  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hetuing 
will  be:  Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W..  12tfa  Floor.  Washington,  D.C. 
Notices  and  prepared  statements  should 
be  sent  to  Harvey  Hunberg,  Financial 
Management  and  Statutory  Review 
Department,  Overseas  Private 
Corporation,  1100  New  York  Avenue, 
N.W.,  Washington,  D.C.  20527. 

Procedures 

(a)  Attendance:  Participation.  The 
hearing  will  be  open  to  the  public. 
However,  a  person  wishing  to  present 
views  at  the  hearing  must  provide  OPIC 
with  advance  notice  on  or  before 
December  3, 1997.  The  notice  must 
include  the  name,  address  and 
telephone  number  of  the  person  who 
will  make  the  presentation,  the  name 
and  address  of  the  organization  which 
the  person  represents  (if  any)  and  a 
concise  summary  of  the  subject  matter 
of  the  presentation, 

(b)  Prepared  Statements.  Any 
participant  wishing  to  submit  a 
prepared  statement  for  the  record  must 
submit  it  to  OPIC  with  the  notice  or,  in 
any  event,  not  later  than  5  p.m.  on 
D^ember  12, 1997.  Prepared  statements 
must  be  typewritten,  double  spaced  and 
may  not  exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  Ord 
presentations  will  in  no  event  exceed 
ten  (10)  minutes,  and  the  time  for 
individual  presentations  may  be 
reduced  proportionately,  if  necessary,  to 
afford  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
heard  or  to  permit  all  subjects  to  be 
covered. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices,  OPIC  will  prepare  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
with  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled.  The  transcript  will  be 
available  to  members  of  the  public  at  the 
cost  of  reproduction. 


SUPPLBMENTAflY  MFORMATION:  OPIC  is  a 
U.S.  GovOTnment  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
firiendly  developing  countries  and 
emerging  democracies  for 
environmentally  sound  projects  which 
confer  positive  developmental  benefits 
upon  the  project  country  while  creating 
employment  in  the  U.S.  OPIC  is 
required  by  section  231  A(b)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  ("the  Act")  to  hold  at  least  one 
public  hearing  each  year. 

Among  other  issues,  OPJC's  annual 
public  hearing  has.  In  previous  years, 
provided  a  forum  for  testimony 
concerning  section  231  A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  workers  in 
that  country  (including  any  designated 
zone  in  that  country)." 

Based  on  consultations  with  Congress, 
OPIC  complies  with  annual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  svibject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs,  OPIC  reviews  any 
country  which  is  the  subject  of  a  formal 
challenge  at  its  annual  public  hearing. 
To  qualify  as  a  formal  challenge, 
testimony  must  pertain  directly  to  the 
worker  rights  requirements  of  the  law  as 
defined  in  OPIC's  1985  reauthorizing 
legislation  (P.L.  99-204)  with  reference 
to  the  Trade  Act  of  1974,  as  amended, 
and  be  supported  by  factual 
information. 

FOn  FURTHER  INFORMATION  ABOUT  THE 
PUBDC  HEARING  CONTACT:  Harvey  A. 
Himberg,  Financial  Management  and 
Statutory  Review  IDepartment,  Overseas 
Private  Invastment  Gorporation,  1100 
New  York  Avenue,  N.W.,  Washington, 
D.C.  20527  (202)  33&-8614  or  by 
facsimile  at  (202)  218-0177. 

Dated:  November  21.  1997. 
James  R.  Offiitt, 

Assistant  General  Counsel,  Department  of 

Lego]  Affairs. 

(FR  Doc.  97-31203  Filed  11-26-97;  8:45  ami 

■HJJNQCOOE  3210-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

December  9, 1997  Board  of  Directors 
Meeting;  Sunshine  Act  Meeting 

TIME  AND  DATE:  Tuesday,  December  9, 
1997,  1:00  p.m.  (Open  Portion);  1:30 
p.m.  (Closed  Portion). 
PUkCE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  N.W.,  Washington,  D.C. 
STATUS:  Meeting  Open  to  the  Public 
from  1:00  pm  to  1:30  pm;  Closed  portion 
will  commence  at  1:30  pm  (approx.),' 

MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report 

2.  Testimonial 

3.  Approval  of  September  16, 1997 

Minutes  (Open  Portion) 

4.  Meeting  schedule  through  September. 

1998 

FURTHER  MATTERS  TO  BE  CONSIOEREO: 
(Closed  to  the  Public  1:30  PM) 

1.  Finance  Project  in  Jamaica 

2.  Insurance  Project  India 

3.  Approval  of  September  16, 1997 

Minutes  (Closed  Portion) 

4.  Pending  Major  Projects 

5.  Report  on  OPIC's  Small  Business 

Initiative 
CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  meeting  may  be 
obtained  from  Coimie  M.  Downs  at  (202) 
335-8438.Q04 

Dated:  November  24, 1997. 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 

(FR  Doc.  97-31398  Filed  11-25-97;  12:28 
p.m.) 

BIUJNQCOOE  3210-01-11 


DEPARTMENT  OF  JUSTICE 

Agency  Information  Collection 
Activities:  Existing  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  Claims  under  the 
Radiation  Exposure  Compensation  Act. 

The  proposed  information  collection 
is  published  to  obtain  comments  fit>m 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  January  27, 1998. 

We  are  requesting  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


Federal  Register  /  Vol.  62,  No.  229  /  Friday.  November  28.  1997  /  Notices  63385 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  being  sought; 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to: 
Gerard  W.  Fischer.  Assistant  Director. 
Torts  Branch,  Civil  Division,  P.O.  Box 
146.  Ben  Franklin  Station.  Washington, 
D.C.  20044-0146.  Comments  may  also 
be  submitted  to  the  Department  of 
Justice  (DOJ).  Justice  Management 
Division,  Information  Management  and 
Security  Staff,  Attention:  Department 
Clearance  Officer,  Suite  850. 
Washington  Center,  1001  G  Street,  N.W., 
Washington  D.C.  20530. 

Overview  of  This  Infonnation 
Collection 

1.  Type  of  Information  collection: 
Extension  of  a  currently  approved 
collection. 

2  Title  of  the  Form/Collection:  Claims 
under  the  Radiation  Exposure 
Compensation  Act 

3.  Agency  form  number:  None. 
Applicable  component  of  the 
'Department  of  Justice  sponsoring  the 
collection:  The  Radiation  Exposure 
Compensation  Unit.  Constitutional  and 
Specialized  Torts  Branch,  Civil 
Division. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract 

Primary:  Individuals  or  households. 
Other:  None.  Information  is  needed  to 
determine  whether  an  applicant  is 
eligible  for  a  statutory  compensation 
payment  imder  the  RJadiation  Exposure 
Compensation  Act,  42  U.S.C.  2210  note 
(1994).  Applicants  are  persons  who 
reside  near  the  Nevada  Test  Site,  onsite 
participants  in  an  atmospheric  nuclear 
weapons  test,  and  persons  employed  in 
underground  uranium  mines. 

5  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 


respond:  2.000  annual  respondents  at 
2.5  hotirs  per  response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,000  annual  burden  hours. 

Public  comment  on  the  proposed 
information  is  strongly  encouraged. 

Dated:  November  24. 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-31260  Filed  11-26-97;  8:45  am] 

MLUNQ  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
f'CERCLA")  of  1980 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  Larry 
A.  Bell,  et  al.  Civil  Action  No.  3-96- 
CV-80047,  was  lodged  on  October  29. 
1997.  with  the  United  States  District 
Court  for  the  Southern  District  of  Iowa, 
Davenport  Division. 

The  complaint  alleges  that  defendants 
Larry  A.  Bell  ("Bell")  and  BeU 
Cedaridge  Development,  Inc.  ("Bell 
Cedaridge")  are  liable  for  the  United 
States'  approximately  $740,000  in 
response  costs  at  the  Davenport  Lead 
Superfund  Site  ("Site"),  located  at  5403 
Ricker  Hill  Road,  Davenport,  Iowa, 
pursuant  to  Section  107(a)  of  CERCLA, 
42  U.S.C.  §  9607(a).  The  complaint  also 
includes  an  in  rem  action  to  recover 
these  costs,  which  are  secured  by  a 
CERCLA  lien  against  the  Site,  pursuant 
to  Section  107(1)  of  CERCLA.  42  U.S.C. 

§96070). 

The  Site,  a  partially-wooded  lot 
owned  by  defendant  Bell  Cedaridge, 
was  used  as  a  disposal  site  for  ebonite 
and  other  battery  components  in  the 
early  1970s.  As  a  result.  on-Site  soils 
were  contaminated  with  lead  at  levels  of 
up  to  27,300  mg/kg.  The  United  States 
Environmental  Protection  Agency 
("EPA")  incurred  its  approximately 
$740,000  in  response  costs  in  this  case 
by  conducting  a  removal  action  at  the 
Site  in  1993. 

The  only  valuable  asset  owned  by  BeU 
and  Bell  Cedaridge  is  the  Site  itself, 
which  is  appraised  at  approximately 
$49,000.  The  Site  is  subject  to  an 
approximate  $25,000  mortgage  and  the 
C^CLA  lien  that  secures  the  United 
States'  response  costs.  Under  the 
proposed  consent  decree,  defendants 
Bell  and  Bell  Cedaridge  shall  sell  the 
Site  and  pay  to  United  States  the 
proceeds  from  the  sale,  less  costs  of  the 
sale  and  amounts  paid  to  secured 


lienholders  with  lien  interests  superior 
to  the  United  States'  interest.  In 
exchange,  the  United  States  will  grant 
Bell  and  Bell  Cedaridge  a  Covenant  Not 
to  Sue  for  the  claims  set  forth  in  the 
complaint,  and  release  the  107(1)  lien 
attached  to  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Larry  A. 
Bell,  et  al.,  DOJ  Ref.  #90-11-2-1008. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Iowa,  U.S. 
Courthouse  Annex,  110  E.  Court 
Avenue,  Des  Moines,  Iowa  50304,  (515) 
284-6257;  the  Region  VII  Office  of  the 
Environmental  Protection  Agency.  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101,  (913)  551-7010;  and  at  the 
Consent  Decree  Library,  1120  G  Street. 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Denee  Library,  1120  G  Street 
N.W..  4th  Floor,  Washington,  D.C. 
20005.  In  requiring  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $9.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  library. 
Joel  M.  Grow, 

Chief,  Enviroiunental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

[FR  Doc.  97-31199  Filed  11-26-97;  8:45  am) 

mXMQ  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Order 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v.  The 
Glidden  Company,  Civil  Action  No. 
3:96CV7198,  has  been  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio  on  November 
17. 1997. 

The  Consent  Decree  resolves  the 
claims  alleged  against  defendant.  The 
Glidden  Company  ("Glidden"),  under 
the  Clean  Water  Act  ("Act"),  33  U.S.C. 
§  1251  et  seq.  The  proposed  Consent 
Decree  provides  that  Glidden  shall 
discharge  process  wastewaters  from  its 
facility  at  300  Sprowl  Road,  Hxiron,  OH. 
to  the  Erie  County  Sanitary  Sewer 
System,  and  shall  comply  with  the 
applicable  National  Pollutant  Discharge 
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Elimination  System  ("NPDES")  permit 
and  with  standards  contained  in  the 
Consent  Decree.  The  proposed  decree 
also  provides  that  Clidden  shall  perform 
a  compliance  program  for  the  focility, 
and  submit  reports  regarding  its 
compliance  with  the  Consent  Decree. 
The  proposed  Consent  Decree  also 
provides  for  the  payment  by  Clidden  of 
a  civil  penalty  of  Si. 555.000  for  its 
alleged  failures  to  comply  with  its 
NPDES  permit  and  with  an  EPA 
Administrative  Order. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Washington.  DC  20044. 
and  should  refer  to  United  States  v.  The 
Clidden  Company.  D.j.  Ref.  90-5-1-1- 
5062. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Ohio.  Four  Seagate.  Third  Floor, 
Toledo,  OH  43604-2624.  at  the  OfBce  of 
Regional  Counsel,  United  States 
Enviroiunental  Protection  Agency, 
Region  V,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604.  and  at  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$9.50  (25  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  IDecree 
Library." 
Joel  Grow, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-31198  Filed  11-26-97;  8:45  am) 
■HJJNQOOK  4410-ai-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttM  Compretienslve 
Environmental  Response, 
Compensation,  and  Uabiiity  Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Neville  Land 
Company,  et  al..  Civil  Action  No.  97- 
1683  (WD.  Pa.)  was  lodged  on 
September  17,  1997. 

The  proposed  decree  resolves  the 
claims  of  Uie  United  States  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  amended  ("CERCLA"),  42  U.S.C. 


§§  9606  and  9607,  for  past  response 
costs  and  certain  responses  actions  at 
the  Ohio  River  Park  Superfund  Site  in 
Allegheny  County,  Peimsylvania.  The 
decree  obligates  the  Settling  Defendants 
to  reimburse  $495,943.66  of  the  United 
States'  past  response  costs  and  to 
perform  the  remedial  action  the  U.S. 
Environmental  Protection  Agency  has 
selected  for  the  first  operable  unit  at  the 
site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Neville 
Land  Company,  et  al..  DOJ  Ref.  «  90-11- 
3-1723. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Department  of  Justice,  Environment  and 
Natural  Resources  Division,  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $26.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library.  Attachments  to 
the  proposed  consent  decree  can  be 
obtained  for  additional  amount. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  97-31197  Filed  11-26-97;  8:45  am] 
aiUJNQ  OOOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  consent  decree  that  would 
resolve  the  liability  of  one  of  four 
defendants  in  United  States  of  America 
V.  Jane  A.  Young,  et  al..  Civil  Action  No. 
95-4202-JPG  (S.D.  111.),  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Illinois  on  October 
28, 1997. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act,  33  U.S.C.  1311.  as  a  result  of 
the  discharge  of  dredged  and  fill 
materials  onto  approximately  100  acres 
of  wetlands,  in  Hamilton  County, 


Illinois  ("Site"),  which  is  alleged  to 
constitute  "waters  of  the  United  States." 
The  consent  decree  permanently  enjoins 
Jane  A.  Young  from  taking  any  actions, 
or  causing  others  to  take  any  actions, 
which  result  in  the  discharge  of  dredged 
or  fill  material  into  waters  of  the  United 
States.  The  consent  decree  further 
requires  Jane  A.  Young  to  pay  (a)  A 
$5,000.00  civil  penalty  and  (b)  $28,000 
into  an  interest-bearing  Registry 
Account  of  the  United  States  District 
Court  for  the  Southern  District  of 
Illinois,  to  be  used  to  conduct  a  wetland 
restoration  at  the  Site  if  the  United 
States  obtains  access  to  the  Site  through 
litigation  or  other  means.  In  addition, 
the  consent  decree  provides  that  if  the 
United  States  is  not  able  to  obtain  access 
to  the  Site  to  conduct  a  wetland 
restoration,  all  funds  in  the  Registry 
Account  (except  for  10%  of  the  interest 
that  is  to  be  paid  to  the  Court)  will  be 
deposited  by  the  Clerk  of  the  Court  into 
the  United  States  Treasury. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
consent  decree  for  a  i>eriod  of  thirty  (30) 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natiual  Resources 
Division,  United  States  Department  of 
Justice,  Attention:  Steven  E.  Rusak,  Trial 
Attorney,  Environmental  Defense 
Section,  P.O.  Box  23986,  Washington, 
DC  20026-3986,  and  should  refer  to 
United  States  of  America  v.  Jane  A. 
Young,  et  al.,  DJ  Reference  No.  90-5-1- 
6-580. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Ofilce,  United 
States  District  Court,  United  States 
Courthouse,  301  West  Main  Street, 
Benton,  Illinois  62812. 
Letitia  J.  Grishaw. 

Chief.  Environmental  Defense  See^on. 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
(FR  Doc.  97-31282  Filed  11-26-97;  8:45  am) 

aiUJNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1 993— Center  for  Waste 
Reduction  Technologies 

Notice  is  hereby  given  that,  on  April 
23,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§4301  et  seq.  ("the  Act"),  the  Center  for 
Waste  Reduction  Technologies 
("CWRT")  and  other  participants  in  the 


Federal  Register  /  Vol.  62,  No.  229  /  Friday,  November  28,  1997  /  Notices 


63387 


Total  Cost  Accounting  project  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  pcuties  and  (2) 
the  nature  and  objectives  of  the  joint 
ventiu«.  The  notifications  were  filed  for 
the  purpose  of  limiting  recovery  of 
plaintifiis  to  actual  damages  under 
specified  circumstances.  F*ursuant  to 
Section  6(b)  of  the  Act,  the  identities  to 
the  parties  are:  Center  for  Waste 
Reduction  Technologies,  New  York,  NY; 
American  Institute  of  Chemical 
Engineers,  New  York,  NY;  Arthur  D. 
Little,  Inc.,  Cambridge,  MA;  The  Dow 
Chemical  Company.  Midland,  MI; 
Eastman  Chemical  Company.  Kingsport, 
TN;  General  Electric  Corporation, 
Schenectady,  NY;  ICI  Americas,  Inc., 
Wilmington,  DE;  Minnesota  Mining  and 
Manufacturing  Co..  St  Paul,  MN: 
Monsanto  Company,  St.  Louis,  MO; 
Owens  Coming,  Toledo,  OH;  Rhone- 
Poulenc  North  America,  Monmouth 
Jimction,  NJ;  Rohm  and  Haas  Company, 
Philadelphia,  PA;  SmithKline  Beecham, 
King  of  Prussia,  PA;  Union  Carbide 
Corporation,  Danbury,  CT;  U.S. 
Department  of  Energy,  Washington,  E)C. 

The  nature  and  objectives  of  this  Joint 
Venture  is  to  devise  and  develop  tools, 
techniques,  programs,  or  methods  to 
support  decision  making  and  option 
selection  in  early  stages  of  chemical 
manufiacturing  process  development, 
and  that  can  be  used  before  and/or 
during  the  laboratory  phase  of  a 
chemical  process  development  project 
to  aid  in  selecting  chemistry  and 
processing  conditions,  v\rith  emphasis 
on  relative  cost  relationships  and  on  the 
manu&ctuie  of  products,  or  material 
substances,  rather  than  on  the  provision 
of  services. 

Participating  in  this  Joint  Venture  will 
remain  open  to  qualified  ]}er8ons  and 
organizations.  The  Participants  intend 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 
Information  regarding  participation  in 
this  joint  venture  may  be  obtained  from: 
Center  for  Waste  Reduction 
Technologies,  345  East  47th  Street,  New- 
York,  NY  10017-2395. 
Constance  K.  RoMnson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-31195  Filed  11-26-97;  8:45  am] 

BHJJNQ  COOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrlsion 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Digital  Label  Alliance 
(DLA)— Study  of  Digital  Printing  and 
Packaging  Technology 

Notice  is  hereby  given  that,  on 
September  3, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ["the  Act"), 
Digital  Label  Alliance,  LLC  ("DLA")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  parties  in  this  venture 
have  added  a  member  to  the  project. 
National  Filierstok  Corporation  d/b/a 
Label  Art.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintifEs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  membership  of  Label 
America,  Inc.,  has  been  transferred  to 
National  Fiberstok  Corporation  d/b/a 
Label  Art.  National  Fiberstok 
Corporation  of  Wilton,  New  Hampshire 
has  been  dropped  from  the  venture. 

No  other  cnanges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group.  Membership  in 
this  group  research  project  is  no  longer 
open.  DLA  intends  to  £Ue  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  December  30, 1996,  DLA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  29, 1997  (62  FR  23267), 
which  was  the  last  notification  filed 
with  the  Department  which  has 
appeared  in  the  Federal  Kagister. 
ConalaKa  K.  RoUnHn. 
IXncttx  of  Operations.  Antitrust  Division. 
(FR  Doc  97-31338  Filed  ll-26-«7;  8:45  am) 
MLLMO  COOe  Mie-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tha  National 
Cooperative  Research  and  Production 
Act  of  199^— Enterprise  Computer 
Talaphony  Forum 

Notice  is  hereby  given  that,  on  May  2, 
1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  the  Enterprise 


Computer  Telephony  Forum  ("ECTF") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiCEs  to  actual  damages 
imder  specified  circimistances. 
Specifically,  Aculab,  pic,  Bucks, 
UNITED  lONGDOM;  CallScan,  Ltd., 
Birmingham,  ENGLAND;  and  Hewlett- 
Packard  Company,  Cupertino,  CA,  have 
become  Princi{>al  Members.  Communiq 
ASA,  Sola.  NORWAY;  CTI  Market 
Solutions,  Menlo  Park,  CA;  Electronic 
Telecommunications  Research  Institute 
(ETRI),  Taejon,  KOREA;  Spectnun 
Signal  Processing,  Bumaby,  CANADA; 
and  VideoServer,  Inc.,  Burlington,  MA, 
have  become  Auditing  Members.  ITEC 
Telecom,  Santafe  De  Bogota  DC, 
COLUMBIA,  has  become  a  User 
Member. 

Dataliase  Network  Services  is  no 
longer  a  Principal  Member. 

Technology  Marketing  Partners  (an 
Auditing  Member)  has  changed  its  name 
to  Vicorp. 

No  other  changes  have  been  made  in 
the  membership,  nat\ue  or  objectives  of 
ECTF.  Membership  remains  open,  and 
ECTF  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  February  20, 1996,  ECTF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Fedo-al 
Register  pursuant  to  Section  6(b)  of  tha 
Act  on  May  13, 1996  (61  Fed.  Ri^. 
22074). 

The  last  notification  was  filed  with 
the  Department  on  February  14, 1997.  A 
notice  was  published  in  the  Federal 
RegjftBT  pursuant  to  Section  6(b)  of  the 
Act  on  October  6, 1997  (62  Fed.  Reg. 
S21S2). 


Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-31305  Filed  11-26-97;  8:45  am] 

MLUMQ  COOK  4410-lt-li 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

NoUca  Pursuant  to  the  National 
Cooparadva  Raaaarch  And  Production 
Act  of  1993 — Qeotfiermal  Power 
Organliation 

Notice  is  hereby  given  that,  on 
October  22, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ["the  Act"),  the 
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Geothermai  Power  Organization 
("GPO")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  parties  have 
become  new  members  of  the  GPO: 
Geothermai  Power  Company,  Inc., 
Elmira,  NY;  FAS  Engineering,  Inc., 
Glendale,  CA;  and  Unocal  Corporation, 
El  Segundo.  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  GPO.  Participation  in 
the  GPO  will  remain  open  to  qualified 
entities,  and  the  GPO  intends  to  file 
written  notifications  disclosing  all 
changes  in  membership. 

On  May  29.  1997,  GPO  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Regiater  pursuant  to  Section  6(b)  of  the 
Act  on  July  23.  1997.  (62  FR  39550). 
Constance  K.  Robinson, 
Director  of  Operations  Antitrust  Dfviahm. 
[FR  Doc.  97-31307  Filed  11-26^7;  8:45  am] 

BNJJNQ  cow  MIO-II-M 


DEPARTMENT  OF  JUSTICE 

Antttnist  Division 

Notice  Pursuant  to  ttis  National 
Cooperative  Resterch  and  Production 
Act  of  1993— LCX  Translational  CMOS 
Logic  Development  Agreement 

Notice  is  hereby  given  that,  on 
September  9,  1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  84301  et  seq.  ("the  Act"),  the 
partners  to  the  LCX  Translational  CMOS 
Logic  Development  Agreement 
("Agreement")  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Fadwal  Trade 
Commission  disclosing  changes  in  their 
membership.  The  notifications  were 
filed  for  the  ptirpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifiis  to  actual  damages 
under  specified  circumstances. 

Specifically,  Fairchild  Semiconductor 
Corporation  has  joined  the  venture. 
National  Semiconductor  Corporation 
has  withdrawn  from  the  venture.  Both 
changes  in  membership  became 
effective  June  20, 1997. 

On  September  7,  1994,  the 
participants  filed  their  original 
notification  pursuant  to  section  6(a)  of 


the  Act.  The  Department  of  Justice 

published  a  notice  in  the  Federal 

Register  pursuant  to  Section  6(b)  of  the 

Act  on  November  17,  1994  (59  FR 

59434). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  97-31303  Filed  11-26-97;  8:45  am) 

BNJJNO  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Flexible  Robotic 
Assembly  for  Powertrain  Applications 

Notice  is  hereby  given  that,  on 
October  21. 1997.  pursuant  to  Section 
6(a)  of  the  Natioiul  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  §  4301  et  seq.  ("the  Act"),  the 
National  Center  for  Manufacturing 
Sciences  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  acttial  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  the  Ford  Motor  Company, 
Dearborn.  MI;  Perceptron  Inc.  Plymouth. 
MI;  Progressive  Tool  and  Industries 
Company,  Southfield,  MI;  and  Micro 
Dexterity  Systems,  Memphis,  TN. 

The  purpose  of  the  joint  venture  is  to 
develop  and  demonstrate  flexible 
robotic  assembly  for  powertrain 
applications.  The  activities  of  the  joint 
venture  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program.  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 
Constance  K.  RohiBMMi. 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc  97-31193  Filed  11-26-97;  8:45  am] 
■UMQ  COW  4410-1  t-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pufsuant  to  the  National 
Cooperathre  Research  and  Production 
Act  of  1993— National  Center  for 
Manufacturing  Sciences,  inc.  (NCMS) 

Notice  is  hereby  given  that,  on 
October  15. 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 


Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  the 
National  Center  for  Manufacturing 
Sciences,  Inc.  ("NCMS")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  following  companies  were  accepted 
as  active  members  of  NCMS:  American 
Induction  Keating  Corporation,  Eraser, 
MI;  Cardell  Corporation,  Auburn  Hills, 
MI;  Dresser  Instrument  Division  of 
Dresser  Industries  Inc.,  Milford,  CT;  I.Q. 
Plus  Corporation,  Willowdale,  Ontario, 
CANADA;  Quantum  Consultants,  East 
Lansing,  MI.  PRECARN  Associates  Inc., 
Nepean,  Ontario,  CANADA  was 
approved  for  affiliate  membership.  The 
following  companies  have  resigned  from 
active  membership  in  NCMS:  Abrasive 
Technology,  Inc.,  Westerville,  OH; 
Browne  &  Sharpe  Manufacturing 
Company,  North  Kingstown,  RI; 
Continental  Electronics  Corporation, 
Dallas,  TX;  Cost  Technology  Inc., 
Beaverton,  OR;  GenRad,  Inc.,  Concord, 
MA;  Expansion  Programs  International, 
Inc.,  Cleveland,  OH;  Micro  Engineering 
Solutions.  Novi.  MI;  Netroiogic.  Inc.. 
San  Diego,  CA;  Onset  BIDCO,  Inc.,  Ann 
Arbor,  MI;  Oracle,  Inc..  Chelsea.  MI; 
Poly  Circuits.  Inc..  Bensenville.  IL; 
Saginaw  Machine  Systems  Inc.,  Troy, 
MI;  Technology  Integration,  Inc.,  Ann 
Arbor,  MI;  Texel  Inc.,  Quebec, 
CANADA;  Thriller,  Inc..  Dearborn.  MI; 
Utilase  Systems.  Inc.,  Detroit,  MI. 
Orgaiuzations  which  have  recenUy 
resigned  from  affiliate  membership  are: 
Oregon  Advanced  Technology 
Consortium,  Wilson vllle,  OR;  Southern 
Arkansas  University  Technical  Branch, 
Camden,  AR. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  17, 1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  July  8, 1997.  This 
notice  was  published  in  the  Federal 
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Register  on  August  21. 1997  (62  FR 

44488). 

Constance  K.  KoUasoB, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-31194  Filed  ll-2&-fl7;  8:45  am] 
aajjNO  cow  44i»-ii-m 

DEPARTMENT  OF  JUSTICE 

Antitrust  Dhdslon 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  EAP  Research 
Cooporattve 

Notice  is  hereby  given  that,  on  Aiigust 
26  and  September  9, 1997,  pursuant  to 
Section  6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"), 
Petroleum  E&P  Research  Cooperative 
("Cooperative")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimastances. 
Specifically.  Phillips  Petroleum 
Company  of  Bartiesville,  OK  has 
become  a  new  member  of  the 
Cooperative. 

The  Cooperative  intends  to  undertake 
the  following  research  projects:  "Risk 
Assessment  for  Current  Multilateral 
Systems"  to  provide  a  complete 
overview  and  a  risk  assessment  of 
multilateral  well  completion  systems 
currenUy  in  use  particularly  focusing  on 
the  Level  III  and  Level  IV  type  lateral 
well  systems  (medianical  integrity  and 
pressure-sealed  lateral  wells, 
respectively);  "Enhancing  Well  Value  by 
Minimizing  Damage  from  Drilling 
Fluids"  to  test  and  model  the  damage 
and  cleanup  performance  of  various 
drill-in  fluids  in  simulated  oil  and  gas 
wells,  i.e.,  various  screen  and  gravel 
pack  configurations  at  temperature  and 
pressure,  with  a  special  emphasis  on  the 
effect  of  solids;  "Nuclear  Magnetic 
Resonance  Well  Logging  with 
Superconducting  Magnets"  to  build  and 
test  the  world's  first  superconducting 
NMR  logging  tool  which  can  extend 
NMR  imaging  and  spectroscopy  into 
native  reservoir  formations  surroimding 
a  borehole,  the  initial  phase  targeting  to 
design  and  evaluate  a  prototype 
cryogenic  system  and  prototype  coil  for 
the  magnet  and  considering  the 
limitations  imposed  by  the  logging 
environment  and  experience  gained 
from  the  current  generation  of 
permanent  magnet  based  tools;  and 


"Advanced  Casing  Lateral  Juncture 
Technologies  for  Multi-Lateral  Wells- 
Phase  I"  to  identify  novel  concepts  and, 
in  particular,  consider  advanced 
technologies  fix>m  other  industries  that 
may  be  used  to  meet  the  functional 
performance  requirements  for  a  high- 
pressure  hydraulic  seal  with  full-bore 
access  at  the  casing-to-lateral  juncture  in 
multilateral  wells. 

The  Cooperative  was  formed  by  a 
written  agreement  dated  October  16, 
1996,  to  develop  new  and  improved 
technology  to  meet  the  needs  of  the 
exploration  and  production  functions  of 
the  petroleum  industry  in  areas  where 
joint  research  is  appropriate. 

Membership  in  tnis  group  research 
project  remains  open,  and  the 
Cooperative  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  January  16, 1997,  Petroleiua  E&P 
Research  Cooperative  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Regiater  pursuant  to  Section  6(b)  of  the 
Act  on  February  13, 1997,  (62  FR  6801). 

The  last  notification  was  filed  with 
the  Department  on  August  22,  1997.  The 
notice  has  not  been  published. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-31304  Filed  11-26-97:  8:45  am] 

BIUJNO  CODE  441fr-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotechnical  Open 
Software  Corporation  CPOSC") 

Notice  is  hereby  given  that,  on 
October  16, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  etseq.  ["the  Act"), 
Petrotechnical  Open  Software 
Corporation  ("POSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintifSs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new  non-voting 
members  of  POSC:  Geological  Survey  of 
Denmark  &  Greenland,  Copenhagen, 
DENMARK;  Romanian  Society  of 
Geophysics,  Bucharest,  ROMANIA; 
Marathon  Oil  Company  (Division  of 


USX),  Houston,  TX;  and  Tecpetrol, 
Buenos  Aires,  ARGENTINA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC 

On  January  14, 1991.  POSC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7. 1991  (56  PR  5021). 

The  last  notification  was  filed  with 
the  Department  on  July  23,  1997.  A 
notice  was  published  in  the  Federal 
Regiater  pursuant  to  Section  6(b)  of  the 
Act  on  September  10, 1997  (62  FR 
47691). 

Constance  K.  Robinson, 
Director  of  Operations,  Arttitnut  Division. 
[FR  Doc.  97-31196  Filed  11-26-97;  8:45  am) 
MJJNB  OOOC  441».11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Joint  Industry  Program- 
Development  of  an  instrument  for 
Corrosion  Detection  in  Insulated  Pipes 
Using  a  Magnetostrictlve  Sertsor 

Notice  is  hereby  given  that,  on 
October  8, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301,  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRT') 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  with  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  and  performance  date  in  its 
cooperative  research  project  known  as 
"Joint  Industry  Program — ^Development 
of  an  Instnmient  for  Corrosion  Detection 
in  Insulated  Pipes  Using  a 
Magnetostrictive  Sensor,"  or  "JIP".  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintira  to  actual  damages  under 
specified  circumstances.  Specifically, 
three  new  participants  have  joined  die 
cooperative  research  project:  CTI 
Alaska,  Inc.,  Anchorage,  AK;  Gas 
Research  Institute,  Chicago,  IL;  and 
Mitsubishi  Chemical  Engineering 
Corporation,  Tokyo,  Japan.  In  addition. 
Southwest  Research  Institute,  San 
Antonio,  TX,  has  been  a  participant  in 
JIP  since  the  inception  of  the  project, 
but  was  inadvertentiy  not  noted  as  such 
in  the  original  and  succeeding 
notifications.  Also,  participant  Texaco, 
Inc..  and  Electric  Power  Research 
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Institute  has  withdrawn  from 
participation  in  the  project. 

The  remaining  participants  in  the 
Joint  Industry  Program  have  agreed  to 
extend  the  original  twelve  (12)  month 
period  of  performance  and  revise  the 
project  completion  date  to  December  31, 
1997. 

No  other  changes  have  been  made  in 
the  plaimed  research  activities  or  the 
membership  of  the  project.  Membership 
in  this  group  research  project  remains 
open  and  SwRI  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  October  25,  1995,  SwRI  (Joint 
Industry  Program,  JIP)  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  23,  1996  (61  FR  7020). 
The  last  notification  was  filed  vdth  the 
Department  on  March  15, 1996.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
April  23, 1996  (61  FR  17913). 
CoasUnceK.  RobiiiMHi, 
Director  of  Operations,  Antitrust  Division. 
(FR  Ooc.  97-31306  Filed  11-26-97;  8:45  am] 

HUMQ  OOOe  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Buraau  of  Prisons 

Notice  of  Infant  To  Prsfiare  a  Draft 
Environmantal  Impact  Statemant 
PEIS)  for  the  Construction  of  a 
Federal  Correctional  Institution  Near 
Qlenvilte  (Gilmer  County),  West 
Virginia 

AOENCY:  Bureau  of  Prisons,  Department 

of  Justice. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

(DEIS). 

Proposed  Actioo 

The  U.S.  Department  of  Justice, 
Federal  Bureau  of  Prisons,  has 
determined  that,  in  order  to  meet 
increasing  demandis  for  additional 
inmate  capacity,  a  new  correctional 
facility  is  needed  in  its  system. 

The  Bureau  of  Prisons  proposes  to 
construct  and  operate  a  mediimi 
security  Federal  Correctional 
Institution,  with  an  adjacent  mininnim 
sectirity  satellite  camp,  in  the  greater 
Glenville,  West  Virginia  area.  The  main 
medium  security  facility  would  be 
designed  to  have  a  rated  capacity  of 
approximately  1.152  iiunates,  and  the 
minimum  security  component 


approximately  150-300.  Several  other 
sites  in  the  region  are  currentiy  under 
consideration.  The  potential  site  also 
would  be  used  for  road  access, 
administration,  programs  and  services, 
parking,  and  support  facilities. 

In  the  process  of  evaluating  potential 
sites,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
traffic  {mttems,  noise  levels,  visual 
intrusions,  threatened  and  endangered 
species,  cultural  resources,  and  socio- 
economic impacts. 

Alternatives:  In  developing  the  DEIS, 
the  options  of  "no  action"  and 
"alternative  sites"  for  the  proposed 
facility  will  be  fully  and  thoroughly 
examined. 

Scoping  Process:  Several  informal 
public  meetings  have  already  been  held 
on  the  proposed  project,  and  during  the 
preparation  of  the  DEIS,  there  will  be 
numerous  other  opportunities  for  public 
involvement.  The  public  scoping 
meeting  will  begin  at  7:00  p.m.  on 
Tuesday,  December  9,  1997,  at  the 
Gilmer  County  Recreation  Center 
(Dining  Hall)  in  Glenville.  West 
Virginia.  The  meeting  will  be  well 
publicized  and  is  scheduled  at  a  time 
that  vhU  make  the  meeting  possible  for 
the  public  and  interested  agencies  or 
organizations  to  attend. 

DEIS  Prepamtion:  Public  notice  will 
be  given  concerning  the  availability  of 
the  DEIS  for  public  review  and 
comment. 

ADOflESSES:  Questions  concerning  the 
proposed  action  asd  the  DEIS  can  be 
answered  by:  David  J.  Dorworth,  Chief. 
Site  Selection  &  Environmental  Review 
Branch,  Federal  Bureau  of  Prisons  320 
First  Stireet,  N.W..  Washington,  D.C. 
20534.  Telephone:  (202)  514-6470, 
Telefacsimile:  (202)  616-6024,  E-mail: 
ddorworth@BOP.gov. 

Dated:  November  17, 1997. 
JeffB.  Ratlifi; 
Acting  Chief. 
[FR  Doc.  97-3061S  Filed  11-26-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  Standarda  Administration 

Propoaed  Collection;  Comment 
Request 

action:  Notice. 

summary:  The  Departinent  of  Labor,  as 
part  of  its  continuing  eSbrt  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 


and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  information  collection:  Davis- 
Bacon  and  Related  Acts/Contract  Work 
Hours  and  Safety  Standards  Reporting 
Requirements-Regulations,  29  CFR  Part 
5.  Copies  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  1, 1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  viiW  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSEE:  Contact  Ms.  Patricia  A. 
Forkel  at  the  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  N.W.,  Room 
S-3201,  Washington,  D.C.  20210. 
telephone  (202)  219-8713.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toU-fi^e  nimibers.) 

SUPPLEMBfTARY  INfORMATKM: 

Background 

The  subject  regulation  prescribes 
labor  standards  for  federsdly  financed 
and  assisted  construction  contracts 
\mder  the  Davis-Bacon  and  Related  Acts 
(DBRA)  and  Uie  Contract  Work  Hours 
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and  Safety  Standards  Act  (CWHSSA). 
Under  DBRA,  every  contract  subject  to 
the  Act  must  contain  a  provision  (i.e., 
wage  determination)  stating  the 
minimum  wages  and  fringe  benefits  to 
be  paid  to  various  classes  of  laborers 
and  mechanics  employed  on  the 
contract.  In  order  for  the  Wage  and  Hour 
Division  (WHD)  of  the  Department  of 
Labor  (DOL)  to  establish  minimum  rates 
for  classes  of  employees  omitted  from 
wage  determinations,  employers  must 
submit  a  Report  of  Conformed 
Classifications  and  Wage  Rates  for 
review  and  approval.  Further,  the  Act 
provides  that  "wages"  may  include 
".  .  .  costs  to  the  contractor  or 


subcontractor  which  may  be  reasonably 
anticipated  in  providing  benefits  to 
laborers  or  mechanics  .  .  .".  Where  a 
benefit  plan  is  not  of  the  conventional 
type  described  in  the  Act  and/or 
common  in  the  construction  industry,  it 
is  necessary  to  determine  whether  the 
benefit  is  a  "bona  fide"  benefit  under 
the  Act  Therefore,  contractors  must 
request  approval  of  such  fringe  benefit 
plans  from  the  Wage  and  Houir  Division. 

n.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approved  to  collect  this 
information  in  order  to  cany  out  its 
responsibility  to  meet  the  statutory 
requirements  of  the  Act  The 


information  will  be  used  by  Wage  and 
Hour  to  establish  minimum  wage  rates 
for  classes  of  employees  not  listed  in  a 
wage  det  jrmination,  and  to  determine 
whether  a  fringe  benefit  is  "bona  fide" 
fiinge  benefit  within  the  definition  of 
the  Act 

Type  of  Review:  Extension. 

Agency:  Employment  Standards  ' 
Administration. 

Title:  Information  Collection 
Requirements  in  Regulations,  29  CFR 
Parts. 

OMB  Number:  1215-0140. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government,  State,  Local 
or  Tribal  Government 


Requirentent 

Total  Re- 
spondents 

Frequency 

Total  Re- 
sponses 

Average  Time  per 
Response 

Hours 

Confomiance  Report „ ._ 

2,500 
6 

On  occaaion 

On  occssion 

2,500 
6 

.25  hour _ 

1  hour  

625 
6 

umunded  Fringe  Benem  Plans 

Totals 

2,506 

2,506 

631 

7ota7  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $801.92. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  24, 1997. 
Cactt]rA.la]rben. 

Directm:  Divitioa  of  Financial  Management, 
Office  ofManageatent,  Adminiatiatitm  and 
Planning,  Em/Soyment  Standards 
Administration. 

[FR  Doc  97-31238  Filed  11-26-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 
Propoaed  Collection;  Comment 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  e£Fort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensuire  that  requested 
data  can  be  provided  in  the  desired 
format,  repeating  burden  (time  and 


financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  coUection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration, 
Office  of  Workers'  Compensation 
Programs,  Division  of  Federal 
Employees'  Compensation  is  soliciting 
comments  concerning  the  following 
information  collection:  Claim  for 
Compensation  by  Dependents 
Information  Reports.  Copies  of  the 
proposed  information  coUection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  notice. 

DATES:  Written  comments  must  be 
sutHnitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  1, 1998.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  coUection  techniques  at 
other  fonns  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


I:  Contact  Ms.  Patricia  A. 
Foikel  at  the  U.S.  Department  of  Labor. 
2(X)  Constitution  Avenue,  N.W.,  Room 
S-3201,  Washington,  D.C.  20210. 
telephone  (202)  219-8713.  The  Fax 
number  is  (202)  219-6592.  (These  are 
not  toU-free  nimibers.) 

SUPPLEMENTARY  aVORMATION: 
Backgroand 

The  forms  in  this  clearance  request 
are  used  by  Federal  employees  and  their 
dependents  to  claim  benefits,  prove 
continued  eligibility  for  benefits,  and  to 
show  entitiement  to  the  remaining 
compensation  of  a  deceased  beneficiary 
under  the  Federal  Employees' 
Compensation  Act  There  are  nine  forms 
in  this  clearance  request;  they  are  the 
CA-5;  CA-5b;  CA-1031;  CA-1085;  CA- 
1093;  CA-1615;  CA-1617;  CA-1618, 
and  CA-1074. 

Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  meet  the  statutory 
reqvurements  of  the  Federal  Employees' 
Compensation  Act.  The  information 
contained  in  these  forms  is  used  by  the 
Division  of  Federal  Employees' 
Compensation  to  determine  entitiement 
to  benefits  under  the  Act,  to  verify 
dependent  status  and  to  iiutiate. 


63392 


Federal  Register  /  Vol.  62,  No.  229  /  Friday,  November  28.  1997  /  Notices 


continue,  adjust  or  terminate  benefits 
based  on  eligibility  criteria. 

Type  of  Review:  Extension. 


Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Compensation  By 
Dependents  Information  Reports. 


OMB  Number:  1215-0155. 

Affected  Public:  Individuals  or 
households. 


Report 


Total  re- 
spond- 
ents 


Frequency 


Total  Re- 
sponses 


Average 

Min.  per 

Re- 
sponse 


Hours 


CA-^  

CA-5b  

CA-1615  .. 
CA-1617  .. 
CA-1085  .. 
CA-1031  .. 
QA-1074  „ 
CA-1093  .. 
CA-1618  .. 

ToWs 


„„ .;«_;.. 


235 

70 

120 

600 

450 

1.700 

70 

50 

320 


Once 

Once 

Once 

SemiannuaHy 

Once 

Annually  ...... 

Once  .„_ 

Once 

Semiannually 


235 

70 

120 

600 

450 

1,700 

70 

50 

320 


90 
90 
30 
30 
45 
15 
60 
30 
30 


3.615 


3.615 


253 

105 

60 

300 

338 

425 

70 

25 

160 


1,835 


Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $1 ,156.80. 

Comments  submitted  in  response  to 
this  notiee  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request:  they  will 
also  become  a  matter  of  public  record. 

Dated:  November  24.  1997. 
Cecily  A.  Raybum, 

Director,  Division  of  Financial  Management 
Office  of  Management.  Administration  and 
Planning,  Employment  Standards 
Administration. 

|FR  Doc.  97-31239  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  LABOn 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborav  and  mechanics  employed  oft 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Etevis-Bacon  Act  of  March  3. 1931. 


as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  end 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  frt>m 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 


law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  niunber  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitied  "General  Wage  Extermination 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  £)ates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts: 

MA970001  (Feb.  14, 1997) 
MA970002  (Feb.  14, 1997) 
MA970003  (Feb.  14, 1997) 
MA970006  (Feb.  14, 1997) 
MA970007  (Feb.  14, 1997) 
MA970008  (Feb.  14. 1997) 
MA970O09  (Feb.  14. 1997) 
MA970G12  (Feb.  14, 1997) 


'-?'-«■ 
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MA970013  (Feb.  14,  1997) 
MA970015  (Feb.  14,  1997) 
MA970017  (Feb.  14,  1997) 
MA970018  (Feb.  14,  1997) 
MA970019  (Feb.  14, 1997) 
MA970020  (Feb.  14, 1997) 
MA970021  (Feb.  14,  1997) 

New  Jersey: 

NI970005  (Feb.  14, 1997) 

New  York: 
NY97000B  (Feb.  14, 1997) 
NY970010  (Feb.  14. 1997) 
NY970012  (Feb.  14. 1997) 
NY970020  (Feb.  14. 1997) 
NY970039  (Feb.  14,  1997) 
NY970041  (Feb.  14,  1997) 

Volmne  II 

None 

Volume  in 

None 

Volume  IV 

Wisconsin: 

WI970008  (Feb.  14. 1997) 
WI970010  (Feb.  14. 1997) 
WI970019  (Feb.  14, 1997) 

Volume  V 

Kansas: 

KS970004  (Feb.  14. 1997) 
KS970005  (Feb.  14, 1997) 
KS970067  (Feb.  14. 1997) 

Texas: 

TX970047  (Feb.  14, 1997) 

Volume  VI 

Idaho: 

ID970003  (Feb. 14, 1997) 
ID970004  (Feb.  14, 1997) 

Oregon: 

OR970001  (Feb.  14, 1997) 
OR970017  (Feb.  14, 1997) 

Washington: 
WA970001  (Feb.  14, 1997) 
WA970002  (Feb.  14, 1997) 
WA970005  (Feb.  14,  1997) 
WA970008  (Feb.  14, 1997) 

Volume  Vn 


Arizona: 
AZ970001  (Feb. 
AZ970002  (Feb. 
AZ970003  (Feb. 
AZ970005  (Feb. 
AZ970011  (Feb. 
AZ970013  (Feb. 
AZ970014  (Feb. 
AZ970016  (Feb. 
AZ970017  (Feb. 
AZ970018  (Feb. 


14, 1997) 
14, 1997) 
14. 1997) 
14. 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 
14, 1997) 


(GPO)  document  entitied  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Services  (NTIS) 
of  the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s).  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  ctfrrent  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  20th  day 
of  November  1997. 

Carl  J.  Poletkey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

(PR  Doc  97-31044  Filed  11-26-07;  8:45  am] 
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General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Qrenting  in 
Wttole  or  in  Part  Petitions  for 
Modification 

^AOa«CY:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
the  application  of  a  mandatory  safiety 
standaird  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 


the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Re^ster.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances,  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  mFORMATKM  CONTACT: 
Petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards, 
Regulations,  and  Variances,  MSHA. 
Room  627. 4015  Wilson  Boulevard, 
Arlington,  Virginia  22203.  Contact 
Barbara  Barron  at  703-235-1910. 

Dated:  November  20. 1997. 
PatricU  W.  SU^ey. 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

AfiBrmatiTe  Decisions  on  Petitions  tut 
Modification 

Docixt  No. :  M-97-01 1-C 

FR  Notice:  62  FR  11927. 

Petitioner:  Consol  Pennsylvania  Coal 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  permit  the  maximum 
lengths  of  the  loading  machine,  roof 
bolter,  and  section  ventilation  fan 
trailing  cables  supplying  equipment 
from  480-volt  alternating  current 
systems  to  be  increased  to  800  feet 
considered  acceptable  alternative 
method.  Granted  for  the  Bailey  Mine 
with  conditions  for  the  extended  length. 
480-volt.  three-phase  alternating  current 
trailing  cables,  used  to  develop  the  three 
and  four  entry  longwall  development 
panels  and  the  eleven-entry  mains  at  the 
Bailey  Mine. 

Docket  No.:  M-97-014-C. 

FR  Notice:  62  FR  11927. 

Petitioner:  Genwal  Resources.  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposed  to  use  high-voltage  (2400  volts) 
operated  equipment  inby  the  last  open 
crosscut  at  the  working  longwall 
sections  considered  acceptable 
alternative  method.  Granted  for  the 
Crandall  Canyon  Mine  with  conditions. 

Docket  No.:  M-97-039-C. 

FR  Notice;  62  FR  23799. 

Petitioner:  Spruce  Fork  Coal 
Company,  Inc. 
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Reg  Affected:  30  CFR  75.503(b)(2). 

Summaxy  of  Findings:  Petitioner's 
proposal  to  use  a  spring  loaded  locking 
device,  instead  of  padlocks  to  secure 
battery  plugs  to  machine  mounted 
receptacles,  that  would  prevent  the 
threaded  lock  on  a  plug  from  turning 
and  becoming  loose  unintentionally 
considered  acceptable  alternative 
method.  Granted  for  the  Spruce  Fork 
Mine  No.  1  with  conditions  for  the  use 
of  permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-97-041. 

FH  Notice.  62  FR  29370. 

Petitioner:  Pine  Ridge  Coal  Company. 

Reg  Affected:  30  CFTl  75.503. 

Summary  of  Finding:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load 
considered  acceptable  alternative 
method.  Granted  for  the  Robin  Hood  No. 
9  Mine  with  conditions  for  the  use  of 
permanently  installed  spring-loaded 
locking  devices  in  lieu  of  padlocks  on 
battery  plugs. 

Docket  No.:  M-97-043-C. 

FR  Notice:  62  FR  29371. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  attach  a  spring-loaded  plug 
interlock  to  the  plug  receptacle  which  is 
permanently  attached  to  the  battery 
case,  and  in  addition  the  spring-loaded 
plug  interlock  has  been  designed  so  that 
when  the  battery  plugs  are  secured  and 
the  spring-loaded  interlock  released,  the 
threaded  ring  securing  the  battery  plugs 
cannot  become  loose  considered 
acceptable  alternative  method.  Granted 
for  the  Marissa  Mine  with  conditions  for 
the  use  of  permanently  installed  spring- 
loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-97-055-C. 

FR  Notice:  62  FR  29372. 

Petitioner:  Pen  Coal  Corporation. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  replace  a  padlock  on  battery 
plug  connectors  on  mobile  battery- 
powered  machines  with  a  threaded  ring 
and  a  spring  loaded  device  to  prevent 
the  plug  connector  from  accidently 
disengaging  while  under  load;  and  to 
instruct  all  persons  on  the  requirements 
for  operating  or  maintaining  battery- 
powered  machines  considered 
acceptable  alternative  method.  Granted 
for  the  Deep  Mine  No.  4  with  conditions 
for  the  use  of  permanently  installed 
spring-loaded  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 


Docket  No.:  M-96-002-C. 

FR  Notice:  61  FR  13882. 

Petitioner:  Ohio  County  Coal 
Company,  Inc. 

Reg  Affected:  30  CFR  75.901(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  operate  its  diesel  powered 
generator  (DPG)  without  an  earth 
referenced  ground  considered 
acceptable  alternative  method.  Granted 
for  the  Freedom  Mine  with  conditions 
for  the  diesel  powered  generator  located 
in  the  Freedom  Mine. 

Docikef  No.:  M-96-007-C. 

FR  Notice:  61  FR  13883. 

Petitioner  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.364(b)(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  a  checkpoint  and 
make  a  weekly  examination  where  an 
extended  probe  would  be  used  to 
examine  the  No.  3  Seal  for  methane  and 
a  smoke  tube  would  be  used  to  verify 
the  direction  of  air  flow;  to  have  the 
person  making  the  examination  and 
tests  record  their  initials,  date  and  time 
in  a  record  book  which  would  be  kept 
on  the  surface  and  liade  available  for 
inspection  by  interested  parties;  and  to 
maintain  the  checkpoint  and  all 
approaches  to  the  checkpoint  in  safe 
condition  at  all  times  considered 
acceptable  alternative  method.  Granted 
for  the  Shoemaker  Mine  with  conditions 
for  weekly  examinations  of  the  No.  3 
seal  which  has  been  rendered 
inaccessible  and  hidden  from  full 
visibility  by  fallen  roof  material  and 
entry  deterioration  near  Browns  Run 
Shaft  at  a  safe  location,  20  feet  outby  the 
seal. 

Docket  No.:  M-96-009-C 

FR  Notice:  61  FR  13883. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  75.1 10a-2(b). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  flrehouse  outlets  with 
valves  in  the  longwall  gate  entries  every 
fourth  cross-cut  at  intervals  of 
approximately  440  feet  instead  of  at        ' 
intervals  of  300  feet  considered 
acceptable  alternative  method.  Granted 
for  the  Camp  No.  11  Mine  with 
conditions  for  the  increased  interval 
between  fire  hose  outlets  on  the  water 
line  installed  alongside  belt  conveyors 
or  in  entries  adjacent  to  belt  conveyors. 

Docket  No.:  M-96-010-C. 

FR  Notice:  61  FR  13883. 

Petitioner:  Monterey  Coal  Company. 

Reg  Affected:  30  CFR  75.110O-2(i)(l). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  following  emergency 
materials  instead  of  emergency 
materials  required  by  the  mandatory 
safety  standard:  112  Kennedy  Metal 
Shopping  Panels  with  associated  head 


sills  and  twist  clamps;  24  Kennedy 
Stopping  Rib  Angles;  3  rolls  of  tape;  3 
twist  tools:  2  rolls  of  brattice  cloth;  3 
stopping  jacks;  3  picks;  3  shovels;  9 
buckets  of  Celtite  10-12  (or  equivalent 
material  for  stopping);  and  5  tons  of 
rock  dust  considered  acceptable 
alternative  method.  Granted  for  the  No. 
1  Mine  with  conditions  for  emergency 
materials  readily  available  at  locations 
not  exceeding  2  miles  from  each 
working  section. 

Docket  No.:  M-96-011-C. 

FR  Notice:  61  FR  13883. 

Petitioner:  Peabody  Coal  Company. 

Reg  Affected:  30  CFR  77.1304(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  waste  petroleum-based 
lubrication  oil  recycled  from  equipment 
used  at  its  mine  for  blending  with  diesel 
fuel  oil  to  create  ammonium  nitrate/fuel 
oil  (ANFO)  for  use  as  a  blasting  agent 
considered  acceptable  alternative 
method.  Granted  for  the  Hawthorn  Mine 
with  conditions  for  the  collection, 
processing,  and  use  of  petroleum-based 
used  oils,  for  blending  with  No.  2  diesel 
fuel  (fuel  oil),  to  sensitize  ammoniuin 
nitrate  prill,  and  the  temporary  storage 
and  use  of  the  resulting  blasting  agent 
(ANFO). 

Docket  No.:  M-96-014-C. 

FR  Notice:  61  FR  17733. 

Petitioner:  Tennessee  Energy 
Corporation. 

Reg  Affected:  30  CFR  75.1405. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  9-foot  steel  tongue 
with  a  hole  on  each  end  aligned  with 
existing  holes  in  the  frame  of  the  motor 
and  flatcar  and  secured  mth  a  pin,  to 
couple  the  motor  to  the  flatcar  instead 
of  using  automatic  couplers  considered 
acceptable  alternative  method.  Granted 
for  Mine  No.  43  with  conditions. 

Docket  No.:  M-96-024-C. 

FR  Notice:  61  FR  20543. 

Petitioner:  West  End  Coal  Company, 
Deep  Mine. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Last  Chance 
Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-025-C. 

FR  Notice:  61  FR  20543. 

Petitioner:  West  End  Coal  Company, 
Deep  Mine. 

Reg  Affected:  30  CFR  75.1200(d)  &  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope. 
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at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnel  considered  acceptable  alternative 
method.  Granted  for  the  Last  Chance 
Slope  Mine  with  conditions  for  the  use 
of  cross  sections,  in  lieu  of  contour 
lines,  limiting  the  mapping  of  mines 
above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-96-027-C. 

FR  Notice:  61  FR  20543. 

Petitioner:  West  End  Coal  Company, 
Deep  Mine. 

Reg  Affected:  30  CFR  75.360. 

Summary  of  Findings:  Petitioner's 
proposal  to  visually  examine  each  seal 
for  physical  damage  from  the  slope 
gunboat  during  the  preshift  examination 
after  an  air  quantity  reading  is  taken 
inby  the  intake  portal  and  to  test  for  the 
quantity  and  quality  of  air  at  the  intake 
air  split  locations  off  the  slope  in  the 
gangway  portion  of  the  working  section, 
and  to  physically  examine  the  entire 
length  of  the  slope  once  a  month 
considered  acceptable  alternative 
method-  Granted  for  the  Last  Chance 
Slope  Mine  with  conditions  for 
examinations  of  seals  (conducted  from 
the  gunboat)  in  the  intake  air  haulage 
slope  of  this  mine. 

Docket  No.:  M-96-028-C. 

FR  Notice:  61  FR  20543. 

Petitioner:  West  End  Coal  Company, 
Deep  Mine. 

Reg  Affected:  30  CFR  75.335. 

Summary  of  Findings:  Petitioner's 
proposal  to  construct  seals  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criterion  in 
the  10  psi  range;  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs  considered 
acceptable  alternative  method.  Granted 
for  the  Last  Chance  Slope  Mine  with 
conditions  for  seals  installed  in  this 
mine. 

Docket  No.:  M-96-G29-C 

FR  Notice:  61  FR  20544. 

Petitioner  West  End  Coal  Com]}any, 
Deep  Mine. 

Reg  Affected:  30  CFR  75.1100. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 


practical  considered  acceptable 
alternative  method.  Granted  for  the  Last 
Chance  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 

Docket  No.:  M-9&-031-C. 

FR  Notice:  61  FR  20544. 

Petitioner:  Eighty-Four  Mining 
Company. 

Reg  Affected:  30  CFR  75.110O-2(e). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  portable  fire 
extinguishers  or  one  portable  fire 
extinguisher  with  twice  the  required 
capacity  at  each  temporary  electrical 
installation  instead  of  using  one  fire 
extinguisher  and  rock  dust  at  temporary 
electrical  installations  considered 
acceptable  alternative  method.  Granted 
for  Mine  84  with  conditions  for  the 
temporary  electrical  installations 
provided  the  Petitioner  maintains  two 
portable  fire  extinguishers  having  at 
least  the  minimum  capacity  specified 
for  a  portable  fire  extinguisher  in  30 
CFR  75.1100-l(e)  at  each  of  the 
temporary  electrical  installations. 

Docket  No.:  M-96-036-C. 

FR  Notice:  61  FR  33140. 

Petitioner:  Kade  Coal  Company.  Inc. 

Reg  Affected:  30  CFR  77.214(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  cover  several  entries  at  each 
abandoned  mine  opening  with  coarse 
refuse  material  during  construction  of  a 
refuse  fill  considered  acceptable 
alternative  method.  Granted  for  Mine 
No.  2  with  conditions. 

Docket  No.:  M-96-044-C. 

FR  Notice:  61  FR  33141. 

Petitioner:  Consolidation  Coal 
Company. 

Reg  Affected:  30  CFR  75.364(b)(1). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  two  check  points, 
one  inby  and  one  outby  the  affected 
area;  to  maintain  these  check  points  in 
a  safe  condition  at  all  times;  to  have  a 
certified  person  test  for  methane  and  the 
quantity  of  air  on  a  weekly  basis  at  both 
check  points;  and  to  have  the  person 
making  such  examinations  record  the 
results  with  their  initials  and  date  in  a 
record  book  kept  on  the  sur&ce  and 
made  accessible  to  interested  parties 
considered  acceptable  alternative 
method.  Granted  for  the  Loveridge  No. 
22  Mine  with  conditions  for  the  "unsafie 
to  travel"  60-foot  segment  of  the  intake 
aircourse  which  has  ventilated  the 
battery  charging  station  (old  inside 
shop)  near  Sugar  Run  Shaft. 

Docket  No.:  M-96-045-C. 

FR  Notice:  61  FR  33141. 

Petitioner  Elk  Run  Coal  Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 


spring-loaded  locking  devices  to  secure 
battery  plugs  on  mobile  equipment 
instead  of  padlocks  to  maintain 
equipment  in  permissible  condition  in 
accordance  with  30  CFR  18.41 
considered  acceptable  alternative 
method.  Granted  for  the  Castle  Mine; 
Bishop  No.  2  Mine;  Black  King  No.  1/ 
North  Portal  Mine;  White  Knight  Mine; 
Laurel  Eagle  Mine;  Laurel  Alma  Mine; 
and  Black  King  No.  1  Mine  with 
conditions  for  the  use  of  permanently 
installed  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 

Docket  No. .  M-96-04  7-C. 

FR  Notice:  61  FR  38785. 

Petitioner:  Pilgrim  Mining  Company, 
Inc. 

Reg  Affected:  30  CFR  75.901. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  a  150  KW 
diesel  generator  set.  Serial  Number  94- 
E5913  considered  acceptable  alternative 
method.  At  the  request  of  the  petitioner, 
previous  MSHA  docket  numbers  M-96- 
048-C  through  M-96-051-C  were 
withdrawn  and  M-96-04  7-C  was 
modified  to  include  the  mines  covered 
by  these  petitions.  Ckanted  for  the 
Pegasus  Mine,  1-C  Mine,  White  Cabin 
No.  1  Mine.  White  Cabin  No.  2  Mine, 
Pilgrim  Mine  No.  3,  and  Voyager  Mine 
No.  2  with  conditions  for  the  480-volt, 
three-phase,  150  KW  diesel  powered 
generator  set. 

Docket  No.:  M-9&-052-C. 

FR  Notice:  61  FR  38786. 

Petitioner  Martin  County  Coal 
Corporation. 

Reg  Affected:  30  CFR  75.701. 

Summary  of  Findings:  Petitioner's 
proposal  to  allow  the  use  of  a  100  KW 
diesel  generator  set.  Serial  Number  94- 
E5260  considered  acceptable  alternative 
method.  At  the  request  of  the  petitioner, 
previous  MSHA  docket  numbers  M-96- 
053-C  through  M-96-056-C  were 
withdrawn  and  M-96-052-C  was 
modified  to  include  the  mines  covered 
by  these  petitions.  Granted  for  the 
Pegasus  Mine.  1-C  Mine,  White  Cabin 
No.  1  Mine.  White  Cabin  No.  2  Mine. 
Pilgrim  Mine  No.  3,  and  Voyager 
conditions  for  the  480-volt,  three-phase, 
150-KW  diesel  powered  generator  set 

Docket  No.:  M-96-058-C. 

FR  Notice:  61  FR  38786. 

Petitioner:  Windsor  Coal  Company. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  clean  out  and  plug  oil  and 
gas  wells  using  specific  techniques  and 
procedures  as  outlined  in  the  petition 
and  to  mine  through  the  plugged  oil  or 
gas  well  considered  acceptable 
alternative  method.  Granted  for  the 
Windsor  Mine  with  conditions  for 
mining  through  plugged  oil  or  gas  wells 
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penetrating  the  Pittsburgh  No.  8  Coal 
Seam. 

Docket  No.:  M-96-063-C. 
FR  NoUce:  61  FR  38787. 
Petitioner:  Eniow  Fork  Kfining 
Company. 
Reg  Affected;^0  CFR  75.503. 
Summary  of  Findings:  PetHioaer's  . 
proposal  to  increase  the  maximum 
length  of  the  loading  machine,  shuttle 
car,  roof  bolter,  and  section  ventilation 
fan  trailing  cables  to  900  feet  while 
developing  four-entry  longwall  panels; 
to  provide  training  before  alternative 
method  is  implemented  to  all  miners 
designated  to  examine  the  integrity  of 
seals  and  verify  the  short-circuit  settings 
and  proper  procedures  for  examining 
trailing  cables  for  damage  considered 
acceptable  alternative  method.  Granted 
for  the  Enlow  Fork  Mine  with 
conditions. 
Docket  No.:  M-96-065-C. 
FR  Notice:  61  FR  38787. 
Petitioner:  West  Cameron  Mining. 
Reg  Affected:  30  CFR  75.1200(d)  &  (i). 
Summary  of  Finding:  Petitioner's 
propKMal  to  use  cross-sections  instead  of 
contour  connections  between  veins,  and 
at  1 ,000-foot  intervals  of  advance  from 
the  intake  slope  and  to  limit  the 
required  mapping  of  the  mine  workings 
above  and  below  to  those  present  within 
100  feet  of  the  veins  being  mined  except 
when  veins  are  interconnected  to  other 
veins  beyond  the  100- foot  limit  through 
rock  tuimel  considered  acceptable 
alternative  method.  Granted  for  the 
Lenig  Tunnel  Mine  with  conditions  for 
the  use  of  cross  sections,  in  lieu  of 
contour  lines,  limiting  the  mapping  of 
mines  above  or  below  this  mine  to  those 
within  100  fiset  of  the  vein  being  mined. 
Docket  No.:  M-96-066-C. 
FR  Notice:  61  FR  38787. 
Petitioner:  West  Cameron  Mining. 
Reg  Affected:  30  CFR  75.1202-l(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  Lenig  Tunnel 
Mine  with  conditions  for  Ann^^l^| 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-96-067-C 

FR  NoUce:  61  FR  38787. 

Petitioner:  West  Cameron  Mining. 

i?eg  Affected:  30  CFR  75.1405. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  bar  and  pin  or  link  and 
pin  couplers  on  its  underground 
haulage  equipment  considered 
acceptable  alternative  method.  Granted 
for  the  Lenig  Tunnel  Mine  with 
conditions. 


Docket  No.:  M-96-069-C. 

FR  Notice:  61  FR  38788. 

Petitioner:  Cyprus  Emerald  Resources 
Corporation. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  non-permissible  pump 
in  the  longwall  bleeder  pump  located 
near  the  No.  3  Bleeder  shaft.  No.  6 
Return  shaft,  and  all  future  and/or 
bleeder  shafts  as  they  are  developed 
considered  acceptable  alternative 
method.  Granted  for  the  Emerald  No.  1 
Mine  with  conditions  for  a  submersible 
pump  installed  in  the  No.  3  bleeder 
shaft 

Docket  No.:  M-96-070-C. 
FR  Notice:  61  FR  38788. 
Petitioner:  Consolidation  Coal 
Company. 
Reg  Affected:  30 CFR  75.804(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cable  with 
an  internal  ground  check  conductor 
smaller  than  No.  10  (A.W.G.)  as  a  part 
of  its  longwall  mining  system 
considered  acceptable  alternative 
method.  Granted  for  the  Loveridge  No. 
22  Mine's  longwadl  system  with 
conditions. 

Docket  No.:  M-96-071-C 
FR  Notice:  61  FR  38788. 
Petitioner:  Genwal  Resources,  Inc. 
Reg  Affected:  30  CFR  75.350. 
Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  haulage  entries  as 
intake  air  courses  to  ventilate  active 
working  places  and  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
all  belt  entries  used  as  intake  air  courses 
considered  acceptable  alternative 
method.  Granted  for  the  Crandall 
Canjron  Mine  with  conditions  for  use  of 
belt  air  in  two-entry  mining  systems. 
Docket  No.:  M-96-072-C 
FR  NoUce:  61  FR  47192. 
Petitioner:  Old  Ben  Coal  Company. 
Reg  Affected:  30  CFR  75.382(a). 
Summary  of  Findings:  Petitioner's 
pro{>o8al  to  continue  using  its  existing 
escape  facilities  in  both  the  material  and 
belt  slopes  considered  acceptable 
alternative  method.  Granted  for  the 
Spartan  Mine  with  conditions  for  the 
slope  conveyor  belt,  operated  as  a 
mechanical  escape  facility  in  the  mine's 
retiim  air  alternative  escapeway. 
Docket  No.:  M-96-073-C. 
FR  Notice:  61  FR  47192. 
Petitioner:  Left  Fork  Mining,  Inc. 
Reg  Affected:  30  CFR  75.1103-4(a). 
Summary  of  Findings:  Petitioner's 
proposal  to  use  one  carbon  monoxide 
monitoring  device  for  monitoring  a  belt 
head  and  tailpiece  when  located 
adjacent  to  each  other  considered 
acceptable  alternative  method.  Granted 


for  the  Sti^ght  Creek  No.  1  Mine  with 
conditions  for  the  use  of  a  carbon 
monoxide  monitoring  system  that 
identifies  the  location  of  sensors  in  lieu 
of  identifying  belt  flights. 

Docket  No.:  M-96-074-C 

FR  Notice:  61  FR  47192. 

Petitioner:  Boone  Resources,  Inc. 

Reg  Affected:  30  CFR  75.1700. 

Summary  of  Findings:  Petitioner's 
proposal  to  clean  out  and  plug  oil  and 
gas  wells  using  8p>ecific  techniques  and 
procedures  as  ouUined  in  the  petition 
and  to  mine  through  the  plugged  oil  or 
gas  well  considered  acceptable 
alternative  method.  Granted  for  the 
Boone  No.  1  Mine  with  conditions  for 
plugging  of  gas  wells  and  the  mining- 
through  of  plugged  gas  wells. 

Docket  No.:  M-96-088-C. 

FR  Notice:  61  FR  47193. 

Petitioner:  Stephen  Shingara  Jr.  Coal 
Company. 

Reg  Affected:  30  CFR  75.1400. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  slope  conveyance 
(gunboat)  in  transporting  persons 
without  installing  safety  catches  or 
other  no  less  effective  devices  but 
instead  use  an  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices 
considered  acceptable  alternate  method. 
Granted  for  the  No.  1  Slope  Mine  with 
conditions  for  the  use  of  the  gunboat 
without  safety  catches. 

Docket  No. :  M-96-089-C 

FR  Notice:  61  FR  47194. 

Petitioner:  Mountain  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(e)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  portable  fire 
extinguishers  or  one  portable  fire 
extinguisher  with  twice  the  required 
capacity  at  each  temporary  electrical 
installation  instead  of  using  one  fire 
extinguisher  and  rock  dust  at  temporary 
electrical  installations  considered 
acceptable  alternative  method.  Granted 
for  the  West  Elk  Mine  with  conditions 
for  the  temporary  electrical 
installations,  provided  the  Petitioner 
maintains  two  portable  fire 
extinguishers  having  at  least  the 
minimum  capacity  specified  for  a 
portable  fire  extinguisher  in  30  CFR 
75.1  lOO-l(e)  at  each  of  the  temporary 
electrical  installations. 

Docket  No.:  M-9e-102-C. 

FR  Notice:  61  FR  57458. 

Petitioner:  CONSOL  of  Kentucky,  Inc. 

Reg  Affected:  30  CFR  75.1101-8. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  single  overhead  pipe 
system  with  1/2-inch  orifice  automatic 
sprinklers  located  on  10-foot  centers,  to 
cover  50  feet  of  fire-resistant  belt  or  150 
feet  of  nonfire-resistant  belt  with 


Federal  Register  /  Vol.  62,  No.  229  /  Friday,  November  28,  1997  /  Notices 


63397 


actuation  tempemtures  between  200 
degrees  and  250  degrees  fahrenheit  and 
with  water  pressure  equal  to  or  greater 
than  10  psi,  so  that  the  discbarge  of 
water  would  extend  over  the  belt  drive, 
belt  take-up,  electrical  control,  and  gear 
reducing  unit  considered  acceptable 
alternative  method.  Granted  for  the  Mill 
Creek  E-3  Mine  with  conditions  for  a 
single  overhead  pipe  sprinkler  system. 

Docket  No.:  M-96-106-C. 

FR  Notice:  61  FR  57459. 

Petitioner:  S  &  M  Coal  Company. 

Reg  Affected:  30  CFR  75.1002-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or 
during  a  pre-shift  examination 
considered  acceptable  alternative 
method.  Granted  for  the  Buck  Mountain 
Slope  Mine  with  conditions  for  the  use 
of  non-permissible  electric  drags  and 
associated  non-permissible  electric 
components  located  within  150  faet 
from  pillar  workings. 

Docket  No.:  M-96-108-C. 

FR  Notice:  61  FR  57459. 

Petitioner:  Maple  Creek  Mining,  Inc. 

Reg  Affected:  $0  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  longwall  panels  with  a 
maximum  width  not  to  exceed  1,000 
feet  and  a  maximum  length  not  to 
exceed  14,000  feet  considered 
acceptable  alternative  method.  Granted 
for  the  Maple  Creek  Mine  with 
conditions  for  the  high-voltage 
equipment  located  in  the  Maple  Creek 
Mine. 

Docket  No. :  M-96-140-C. 

FR  Notice:  61  FR  64374. 

Petitioner:  Drummond  Company,  Inc. 

Reg  Affected:  30  CFR  75.110O-2(e). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  portable  fire 
extinguishers  at  each  temporary 
electrical  installation  instead  of  using 
one  fire  extinguisher  and  240  poimds  of 
rock  dust  at  each  electrical  installation 
considered  acceptable  alternative 
method.  Granted  for  the  Shoal  Creek 
Mine  with  conditions  for  the  temporary 
electrical  installations. 

DocJtef  No.:  M-96-143-C. 

FR  Notice:  62  FR  421. 

Petitioner:  Minton  Hickory  Coal 
Company. 

Reg  Affected:  30  CFR  75.380(f)(4)(i). 

Summary  of  Findings:  Petitioner's 
proposal  to  install  two  five  pound  or 
one  ten  pound  portable  fire  extinguisher 
in  the  operator  deck  of  each  Mescher 
Tractor  operated  at  the  mine;  to  have  the 
fire  extinguisher  readily  accessible  to 


the  operator;  and  to  have  the  equipment 
operator  inspect  each  fire  extinguisher 
daily  prior  to  entering  the  escapeway 
considered  acceptable  alternative 
method.  Granted  for  the  Mine  No.  9 
with  conditions  for  Mescher  three  wheel 
tractors  to  be  operated  in  the  primary 
intake  escapeway. 

Docket  No.:  M-96-144-C. 

FR  Notice:  62  FR  421 . 

Petitioner:  Minton  Hickory  Coal 
Company. 

Reg  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  oxygen  detectors 
instead  of  machine  mounted  methane 
monitoring  systems  on  permissible 
three-wheel  tractors  witii  drag  bottom 
buckets  considered  acceptable 
alternative  method.  Granted  for  Mine 
No.  9  with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-96-145-C. 

FR  Notice:  62  FR  421. 

Petitioner:  F-M  Coal  Company. 

Reg  Affected:  30  CFR  75.342. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  hand-held  continuous- 
duty  methane  and  oxygen  detectors 
instead  of  machine  mounted  methane 
monitoring  systems  on  permissible 
three-wheel  tractors  witii  drag  bottom 
buckets  considered  acceptable 
alternative  method.  Granted  for  Mine 
No.  2  with  conditions  for  the  Mescher 
permissible  three-wheel  battery- 
powered  tractors  used  to  load  coal. 

Docket  No.:  M-96-147-C. 

FR  Notice:  62  FR  421. 

Petitioner:  Old  Ben  Coal  Company. 

Reg  Affected:  30  CFR  75.900. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  contractors  capable  of 
dropping  out  at  40-60  percent  the 
volt^e  loss  on  belt  starting  equipment 
in  the  Mine's  New  Main  East  and  New 
Main  South  Development  areas  instead 
of  using  undervoltage  release  breakers 
for  undervoltage  protection  considered 
acceptable  alternative  method.  Granted 
for  the  Ziegler  No.  11  Mine  with 
conditions. 

Docket  No.:  M-96-148-C 

FR  Notice:  62  FR  421. 

Petitioner:  Jim  Walter  Resources,  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  provide  the  high-voltage 
circuit  from  the  longwall  power  center 
to  the  longwall  controller  with  short 
circuit  protection  set  at  not  more  than 
2,500  amperes  or  the  value  of  current 
indicated  in  the  Longwall  Approval 
Plan  and  to  permit  a  time  delay  of  not 
more  than  0.25  second  for  coordination 
with  downstream  short-circuit 


protection  devices  or  the  time  delay 
specified  in  the  Longwall  Approval  Plan 
considered  acceptable  alternative 
method.  Granted  for  the  No.  7  Mine 
with  conditions. 

Docket  No.:  M-96-149-C. 

FR  Notice:  62  FR  421. 

Petitioner:  Eighty-Four  Mining 
Company. 

Reg  Affected:  30  CFR  75.507. 

Summary  of  Findings:  Petitioner** 
proposal  to  use  non-permissible 
submersible  pumps  to  dewater  a  pump 
in  which  it  is  installed;  to  operate  the 
pumps  on  a  480-voIt  three-phase 
alternating-current  electrical  power 
circuit  with  power  supplied  from  a 
resistor  grounded  wye  transformer,  and 
to  protect  the  pumps  with  a  line  power 
ground  fault,  pilot  combination  unit 
considered  acceptable  alternative 
method.  Granted  for  the  Mine  No.  84 
with  conditions  for  a  submersible  pump 
installed  in  return  shafts  or  boreholes  in 
Mine  84. 

Docket  No.:  M-96-152-C. 

FR  Notice:  62  FR  422. 

Petitioner:  Road  Fork  Development 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Extra  Energy  Company  Mine,  the 
Bum  well  Energy  Mine,  the  Pegs  Branch 
Mine,  and  the  Calloway  Mine  with 
conditions  for  the  use  of  permanenUy 
installed  spring-loaded  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 

DocJref  No.:  M-96-165-C 

FR  Notice:  62  FR  423. 

Petitioner  Bar-K,  Inc. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  threaded  ring  and  a 
spring  loaded  device  on  battery  plug 
connectors  on  mobile  battery-powered 
machines  used  inby  the  last  open  cross- 
cut to  prevent  the  plug  coimector  from 
accidenUy  disengaging  while  under  load 
instead  of  using  a  pmdlock  considered 
acceptable  alternative  method.  Granted 
for  the  Camp  Creek  No.  1  Mine  and  the 
Sugar  Tree  No.  1  Mine  with  conditions 
for  the  use  of  permanentiy  installed 
spring-locked  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-196-C. 
FR  Notice:  62  FR  4334. 
Petitioner.  Freedom  Energy  Mining 
Company. 
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Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Mine  with  conditions  for 
the  use  of  permanently  installed  spring- 
locked  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-\97-C. 

FR  Notice:  62  PR  4335. 

Petitioner:  Rockhouse  Energy  Mining 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  the  Rockhouse  Mine  No.  1  with 
conditions  for  the  use  of  permanently 
installed  spring-locked  locking  devices 
in  lieu  of  padlocks  on  battery  plugs. 

Docket  No.:  M-96-19»-C. 

FR  Notice:  62  FR  4335. 

Petitioner:  Solid  Energy  Mining 
Com]}any.  ^ 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 
spring- loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  from  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 
for  Mine  No.  1  with  conditions  for  the 
use  of  permanently  installed  spring- 
locked  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-199-C. 

FR  Notice:  62  FR  4335. 

Petitioner:  Clean  Energy  Mining 
Company. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  permanently  installed 
spring-loaded  locking  device  to  secure 
battery  plugs  on  mobile  equipment  to 
prevent  unintentional  loosening  of  the 
battery  plugs  firom  battery  receptacles 
and  to  eliminate  the  hazards  associated 
with  difficult  removal  of  padlocks 
during  emergency  situations  considered 
acceptable  alternative  method.  Granted 


for  Mine  No.  1  with  conditions  for  the 
use  of  permanently  installed  spring- 
locked  locking  devices  in  lieu  of 
padlocks  on  battery  plugs. 

Docket  No.:  M-96-202-C. 

FR  Notice:  62  FR  4335. 

Petitioner:  Blue  Mountain  Energy,  Inc. 

Reg  Affected:  30  CFR  75.1002. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  2, 400- volt 
cables  to  power  longwall  mining 
equipment  in  the  active  pillar  workings, 
to  implement  additional  safety  features, 
and  to  train  all  electrical  personnel 
before  the  alternative  method  is 
implemented  considered  acceptable 
alternative  method.  Granted  for 
Deserado  Mine  with  conditions. 

Docket  No.:  M-96-208-C. 

FR  Notice:  62  FR  11925. 

Petitioner:  Brookside  Coal  Company. 

Reg  Affected:  30  CFR  75.1002-l(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  nonpermissible  electric 
equipment  within  150  feet  of  the  pillar 
line  and  to  suspend  equipment 
operation  anytime  methane 
concentration  at  the  equipment  reaches 
0.5  percent,  either  during  operation  or 
during  a  pre-shift  examination 
considered  acceptable  alternative 
method.  Granted  for  the  Diamond  Vein 
Slope  Mine  with  conditions  for  the  use 
of  nonpermissible  battery-powered 
locomotives  located  within  150  feet 
6x>m  pillar  workings. 

Docket  No.:  M-95-008-C. 

FR  Notice:  60  FR  1 1680. 

Petitioner:  Rothermel  Coal  Company. 

Reg  Affected:  30  CFR  75.360(b)(5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  each  seal  for 
physical  damage  from  the  slope  gunboat 
during  the  preshift  examination  after  an 
air  quantity  reading  is  taken  in  by  the 
intake  portal;  to  te^  for  the  quantity  and 
quality  of  air  at  the  intake  air  split 
locations  off  the  slope  in  the  gangway 
portion  of  the  working  section;  and  to 
physically  examine  the  entire  length  of 
the  riope  once  a  month  considered 
acceptable  alternative  method.  Granted 
for  the  No.  11  Vein  Slope  Mine  with 
conditions  for  examinations  of  seals  in 
the  intake  air  haulage  slope  of  this  mine. 

Docket  No.:  M-95-009-C. 

FR  Notice:  60  FR  11680. 

Petitioner:  Rothermel  Coal  Company. 

Reg  Affected:  30  CFR  75.1100-2(a)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical  considered  acceptable 
alternative  method.  Granted  for  the  No. 
11  Vein  Slope  Mine  with  conditions  for 
firefighting  equipment  in  the  working 
section. 


Docket  No.:  M-95-01Q-C 

FR  Notice:  60  FR  11680. 

Petitioner:  Rothermel  Coal  Company. 

Reg  Affected:  30  CFR  75.1200(dJ  ft  (i). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  bom  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100- foot  limit  through  rock 
tunnels  considered  acceptable 
alternative  method.  Granted  for  the  No. 
11  Vein  Slope  Mine  with  conditions  for 
use  of  cross  sections,  in  lieu  of  contour 
lines,  limiting  the  mapping  of  mines 
above  or  below  this  mine  to  those 
within  100  feet  of  the  vein  being  mined. 

Docket  No.:  M-95-011-C. 

FR  Notice:  60  FR  11680. 

Petitioner:  Rothermel  Coal  Company. 

Reg  Affected:  30  CFR  75.1202-l(a). 

Sunvnnary  of  Finding:  Petitioner's 
proposal  to  revise  and  supplement  mine 
maps  on  an  annual  basis  instead  of  the 
required  6  month  interval  and  to  update 
maps  daily  by  hand  notations 
considered  acceptable  alternative 
method.  Granted  for  the  No.  1 1  Vein 
Slope  Mine  with  conditions  for  annual 
revisions  and  supplements  of  the  mine 
map. 

Docket  No.:  M-95-116-C. 

FR  Notice:  60  FR  5221 7. 

Petitioner:  Amax  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(2). 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation  points 
at  crosscut  #76  at  the  3  South/4  East 
connection  to  monitor  the  air  entering 
the  Old  3  South/4  East  and  5  East  bom 
the  3  South  /4  East  coimection  point 
and  the  Main  South,  and  at  crosscut 
#186  and  #196  in  the  Main  South  to 
monitor  the  air  exiting  the  area;  to  have 
a  certified  person  test  for  methane  and 
the  quantity  of  air  at  each  station  on  a 
weekly  basis  and  to  record  their  initials, 
date,  time,  and  results  of  the 
examinations  in  a  book  kept  on  the 
surface  and  available  to  inspection  by 
interested  p}ersons  considered 
acceptable  alternative  method.  Granted 
for  the  Wabash  Mine  with  conditions  for 
continuous  monitoring  using 
intrinsically  safe  sensors  installed 
through  appropriate  electrical  barriers  of 
an  Atmospheric  Monitoring  System 
(AMS)  and  weekly  evaluation  of 
portions  of  the  air  entering  and  leaving 
the  dual  sets  of  return  entries  of  5  East 
and  3  South/4  East  return  aircourse. 

Docket  No.:  M-95-156-C. 
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FR  Notice:  60  FR  57025  and  60  FR 
64079. 

Petitioner:  Amax  Coal  Company  and 
Clipmate  Corporation. 

Reg  Affected:  30  CFR  77.1303(yMl). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  protected  Rozdet  open 
circuit  detonator  system  at  its  Chinook 
Mine  instead  of  shunted  electrical 
detonators;  to  package  and  store  the 
detonator  at  the  mine  in  accordance 
with  the  U.S.  Department  of 
Transportation  Report,  Reference 
Number  EX-9309092;  and  to  provide 
instructions  in  each  Rozdet  package  on 
the  proper  use  of  the  Rozdet  considered 
acceptable  alternative. method.  Granted 
for  the  Chinook  Mine  with  conditions 
for  the  use  of  protected  open  circuit 
detonators. 

Docket  No.:  M-95-166-C. 

FR  Notice:  60  FR  64080. 

Petitioner:  Cyprus  Plateau  Mining 
Corporation. 

Reg  Affected:  30  CFR  75.350. 

Sununoiy  of  Findings:  Petitioner's 
proposal  to  use  belt  entry  in  its  longwall 
development  entries  as  a  return  en^ 
during  longwall  development  and  to  use 
the  belt  entry  as  an  intake  entry  during 
longwall  retreat  mining  and  in  some 
mains  during  and  after  development: 
and  to  install  carbon  monoxide 
detectors  as  an  early  warning  fire 
detection  system  in  the  longwall  panel 
intake  escapeway  entry  and  the  panel 
belt  entry  used  as  a  return  air  course 
considered  acceptable  alternative 
method.  Granted  for  the  Willow  Creek 
Mine  with  conditions  for  use  of  belt  air 
in  two-entry  mining  systems. 

Docket  No.:  M-95-168-C. 

FR  Notice;  60  FR  64081. 

Petitioner:  Cyprus  Plateau  Mining 
Corporation. 

Reg  Affected:  30  CFR  75.352. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  the  belt  entry  in  its 
longwall  development  entries  as  a 
return  entry  during  longwall 
development;  and  to  install  carbon 
monoxide  detectors  as  an  early  warning 
fire  detection  system  in  the  longwall 
panel  intake  escapeway  entry  and  the 
panel  belt  entry  used  as  a  return  air 
course  considered  acceptable  alternative 
method.  Granted  for  the  Willow  Creek 
Mine  with  conditions  for  use  of  a 
conveyor  belt  in  a  return  air  course 
during  development  of  a  two-entry 
mining  system. 

Docket  No.:  M-95-169-C. 

FR  Notice:  61  FR  8304. 

Petitioner:  Mackie  J.  Coal  Company, 
Inc. 

Reg  Affected:  30  CFR  75.1710-1. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  self-propelled  electric 


face  equipment  without  cabs  or 
canopies  in  mining  heights  of  48  inches 
or  less  considered  acceptable  alternative 
method.  Granted  for  the  Mine  No.  4 
with  conditions  for  the  two  Fletcher  and 
Lee  Norse  roof  bolting  machines,  three 
Joy  center  drive  shuttle  cars,  one  Joy 
continuous  mining  machine,  and  two  S 
ft  S  scoops,  in  mining  heights  less  than 
48  inches. 

DocJcet  No.:  M-95-173-C. 

FR  Notice:  61  FR  8305. 

Petitioner:  Genwal  Resources,  Inc. 

Reg  Affected:  30  CFR  75.352. 

Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  in  a  two-entry 
mining  system  and  to  install  a  low-level 
carbon  monoxide  detection  system  as  an 
early  warning  fire  detection  system  in 
the  intake  escapeway  entry  and  the  belt 
entry  considered  acceptable  alternative 
method.  Granted  for  the  Crandall 
Canyon  Mine  with  conditions  for  use  of 
the  conveyor  belt  in  a  return  aircourse 
during  development  of  a  two-entry 
mining  system. 

Docket  No.:  M-95-175-C. 

FR  Notice;  61  FR  8305. 

Petitioner:  Philippi  Development,  Inc. 

Reg  Affected:  30  CFR  75.503. 

Summary  of  Findings:  Petitioner's 
proposal  to  increase  the  maximum 
length  of  its  trailing  cables  to  900  feet  - 
for  supplying  power  to  shuttle  cars,  roof 
bolters  and  mobile  roof  supports 
considered  acceptable  alternative 
method.  Granted  for  the  Sentinel  Mine 
with  conditions  for  shuttle  cars,  roof 
bolters  and  mobile  roof  supports  used  in 
the  Sentinel  mine. 

Docket  No.:  M-95-177-C 

FR  Notice:  61  FR  8305. 

Petitioner:  McElroy  Coal  Company. 

Reg  Affected:  30  CFR  75.804(a). 

Summary  of  Findings:  Petitioner's 
proposal  to  use  a  high-voltage  cable 
with  an  internal  groimd  check 
conductor  smaller  than  No.  10  (A.W.G.) 
as  part  of  its  4,160-volt  longwall  mining 
system  considered  acceptable 
alternative  method.  Granted  for  the 
McElroy  Mine  with  conditions  for 
McElroy  Coal  Company's,  McElroy 
Mine's  longwall  system. 

Z>ocicet  No.;  M-95-181-C 

FR  NoUce:  61  FR  8306. 

Petitioner:  Philippi  Development,  Inc. 

Reg  Affected:  30  CFR  75.350. 

Summojy  of  Findings:  Petitioner's 
proposal  to  install  carbon  monoxide 
detectors  as  an  early  warning  fire 
detection  system  in  all  belt  entries  used 
as  intake  air  courses  considered 
acceptable  alternative  method.  Granted 
for  the  Sentinel  Mine  with  conditions  to 
allow  air  coursed  through  conveyor  belt 
entries  to  be  used  to  ventilate  working 
places. 


Docket  No.:  M-94-043-a 

FR  NoUce:  59  FR  24728. 

Petitioner:  Little  Rock  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(1),  (4), 
and  (5). 

Summary  of  Finding:  Petitioner's 
proposal  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  less  frequently  considered 
acceptable  alternative  method.  Granted 
for  the  Lykens  Valley  #1  Vein  Slope 
Mine  with  conditions  for  30  CFR 
75.364(b)(4),  to  conduct  examinations  of 
the  seals  located  along  the  return  and 
bleeder  air  courses  bom  the  ladder  on 
a  weekly  basis,  not  monthly  as  proposed 
by  petitioner. 

Docket  No.:  M-94-048-C. 

FR  NoUce:  59  FR  24728. 

Petitioner:  K  ft  L  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(1).  (4), 
and  (5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  less  frequently  considered 
acceptable  alternative  method.  Granted 
for  the  No.  1  Slope  Mine  with 
conditions  for  30  CFR  75.364(b)(4),  to 
conduct  examinations  of  the  seals 
located  along  the  return  and  bleeder  air 
courses  from  the  ladder  on  a  weekly 
basis,  not  monthly  as  proposed  by 
petitioner. 

Docket  No.:  M-94-074-C. 

FR  Notice:  59  FR  35147. 

Petitioner:  Chestnut  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(1),  (4), 
and  (5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  less  frequently  considered 
acceptable  alternative  method.  Granted 
for  the  No.  10  Slope  Mine  with 
conditions  for  30  CFR  75.364(b)(4),  to 
conduct  examinations  of  the  seals 
located  along  the  return  and  bleeder  air 
courses  from  the  ladder  on  a  weekly 
basis,  not  monthly  as  proposed  by 
petitioner. 

Docket  No. :  M-94-091-C. 

FR  NoUce:  59  FR  35149. 

PetiUoner:  Shadle  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(1),  (4), 
and  (5). 
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Summary  of  Findings:  Petitioner's 
proposal  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  less  frequently  considered 
acceptable  alternative  method.  Granted 
for  the  Shadle  Slope  Mine  with 
conditions  for  30  CFR  75.364(b)(4),  to 
conduct  examinations  of  the  seals 
located  along  the  return  and  bleeder  air 
courses  from  the  ladder  on  a  weekly 
basis,  not  monthly  as  proposed  by 
petitioner. 

DocJtet  No. :  M-94-103-C 

FR  Notice:  59  PR  40924. 

Petitioner:  H.L.  &  W.  Coal  Company. 

Reg  Affected:  75.364(b)(1),  (4),  and 
(5). 

Summary  of  Finding:  Petitioner's 
proposal  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
quality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  l^s  frequently  considered 
acceptable  alternative  method.  Granted 
for  tbe  No.  2  Slope  Mine  with 
conditions  for  30  CFR  75.364(b)(4),  to 
conduct  examinations  of  the  seals 
located  along  the  return  and  bleeder  air 
courses  from  the  ladder  on  a  weekly 
basis,  not  monthly  as  proposed  by 
petitioner. 

£loci:ef  No.:  M-93-060-C. 

FR  Notice:  58  FR  29640. 

Petitioner:  Quarto  Mining  Company. 

Reg  Affected:  30  CFR  75.380(d)(4). 

Summary  of  Findings:  Petitioner's 
proposal  to  reroute  portions  of  the 
alternative  and  primary  escapeways;  to 
use  the  primary  escapeway  in  case  of  an 
emergency;  and  if  the  escapeway  is 
impassible  to  deenergize  the  longwall 
machinery  and  belt  haulage  while 
transporting  injured  persons  considered 
acceptable  alternative  method.  Granted 
for  the  Powhatan  No.  4  Mine  with 
conditions  for  the  conveyor  belt  entry  of 
each  retreating  longwall  section. 

Docket  No.:  M-93-110-C 

FR  Notice:  58  FR  39238. 

Petitioner:  Wenrich  Coal  Company. 

Reg  Affected:  30  CFR  75.364(b)(1).  (4), 
and  (5). 

Summary  of  Findings:  Petitioner's 
proposal  to  examine  the  intake  haulage 
slope  and  primary  escapeway  from  the 
gunboat/slope  car  with  an  alternative  air 
qiiality  evaluation  at  the  section's  intake 
level,  and  to  travel  and  thoroughly 
examine  these  areas  for  hazardous 
conditions  less  frequenUy  considered 
acceptable  alternative  method.  Granted 
for  the  Buck  Mountain  Slope  Mine  with 


conditions  for  30  CFR  7S.364(b)(4).  to 
conduct  examinations  of  the  seals 
located  along  the  return  and  bleeder  air 
courses  from  the  ladder  on  a  weekly 
basis,  not  monthly  as  proposed  by 
petitioner. 

Docket  No.:  M-93-130-C 

FR  Notice:  58  FR  39240. 

Petitioner:  M  &  S  Coal  Company. 

Reg  Affected:  30  CFR  75.332(b)(1)  and 
(b)(2). 

Suirunary  of  Findings:  Petitioner's 
proposal  to  use  air  passing  through 
inaccessible  abandoned  workings  and 
additional  areas  by  mixing  with  the  air 
in  the  intake  haulage  slope  to  ventilate 
the  only  active  working  section,  to 
ensure  air  quality  by  sampling  intake  air 
during  pre-shift  and  on-shift 
examinations,  and  to  suspend  mine 
production  when  air  quality  Calls  to 
meet  specified  criteria  considered 
acceptable  alternative  method.  Granted 
for  the  Buck  Mountain  Slope  Mine  with 
conditions  for  the  quality  of  air  used  to 
ventilate  the  Buck  Mountain  Slope 
Mine. 

(FR  Doc.  97-31154  Filed  11-28-07;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGBICY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services.  , 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SWMIARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  January 
12. 1998.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 


a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration,  8601  Adelphi  Road 
College  Park,  MD  20740-6001. 
Requesters  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agency. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 

Michael  L.  Miller,  Director,  Records 
Management  Programs,  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone (301) 713-7110. 

SUPPt^MENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  (Nl-AU- 
97-11).  Aircraft  maintenance  records. 
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2.  Department  of  the  Army  (Nl-AU- 
97-16).  Routine  opinions  or  comments 
issued  by  the  Judge  Advocate  General 
pertaining  to  minor  claims, 
investigations,  or  cases. 

3.  Department  of  the  Army  (Nl-AU- 
97-17).  Civilian  misconduct  files. 

4.  Department  of  the  Army  (Nl-AU- 
97-20).  Temporary  Duty  Travel  records. 

5.  Department  of  the  Army  (Nl-AU- 
97-28).  Personal  property  shipping  and 
storage  records. 

6.  Department  of  the  Army  (Nl-AU- 
97-29).  Combined  Federal  Campaign 
records. 

7.  Department  of  the  Army  (Nl-AU- 
97-31).  Deoxyribonucleic  Acid  (DNA) 
registry  records. 

8.  Department  of  the  Army  (Nl-AU- 
98-2).  Microfilm  quality  test  reports. 

9.  Department  of  the  Army  (Nl-AU- 
98-4).  Routine  Congressional 
correspondence. 

10.  Department  of  Commerce  (Nl-40- 
97-2).  Budget  preparation  files, 
administrative  management  files,  and 
other  general  administrative  records. 

11.  Department  of  Commerce, 
National  Institute  of  Standards  and 
Technology  (Nl-167-97-1). 
Manufacturing  Extension  Partnership 
(MEP)  program  competition  proposals. 

12.  Department  of^the  Interior,  Bureau 
of  Land  Management  (Nl-49-96-6). 
Routine  administrative  electronic 
records  dealing  with  data  verification, 
system  documentation,  tracking  systems 
and  data  reported  to  higher  levels. 

13.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-058-97- 
4).  Records  maintained  by  the 
Information  Systems  organization 
Servicewide,  including  the  Chief 
Information  Officer. 

14.  Department  of  the  Treasury  (Nl- 
58-97-13).  Electronic  systems  used  in 
tax  administration  activities  (RCS  211). 

15.  The  Corporation  for  National  and 
Conmiunity  Service  (Nl-362-97-1). 
Records  maintained  by  the  Office  of 
General  Counsel. 

16.  Defense  Logistics  Agency  (Nl- 
361-98-2).  Automated  document 
management  records  to  be  included 
with  other  Defense  Automated  Printing 
Service  Records  already  approved  for 
destruction. 

17.  National  Bankruptcy  Review 
Commission  (Nl-220-98-2).  Audio  and 
video  tapes  of  media  interviews  with 
Commission  members,  staff,  and  outside 
observers. 

18.  Nuclear  Regulatory  Commission 
(Nl-431-96-1).  NUDOCS  interim 
automated  test/document  search  system. 

19.  Office  of  Personnel  Management 
(Nl-478-97-1).  Office  of  General 
Counsel's  chronological  files. 

20.  Tennessee  Valley  Authority  (Nl- 
142-96-8).  Health  Services 


correspondence  files  relating  to 
administrative  and  facilitative  matters. 

21.  Tennessee  Valley  Authority  (Nl- 
142-98-1).  Board  Minutes  (security 
copy  will  be  preserved). 

22.  Tennessee  Valley  Authority  (Nl- 
142-98-3).  Engineering  and 
construction  project  maintenance 
records  for  generating  plants. 

23.  Tennessee  Valley  Authority  (Nl- 
142-98-5).  Employment  applications 
for  apprentice  and  secretarial  non-hires. 

Dated:  November  19, 1997 

Michael ).  Knrtz. 

Assistant  Archivist  for  Record  Services — 
Washington.  DC. 

IFR  Doc.  97-31162  Filed  11-26-97;  8:45  am] 

BtUJNQ  CODE  rSIS-OI-P 


NATIONAL  COUNCIL  ON  DISABIUTY 
Sunshine  Act  Quarterly  Meeting 

AGENCY:  National  Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  under 
Section  522b  (e)(1)  of  the  Government  in 
the  Sunshine  Act,  (P.L.  94-409). 
DATES:  January  26-28, 1997,  8:30  a.m.  to 
5:00  p.m. 

Location:  New  Orleans  Hilton 
Riverside,  Poydras  at  the  Mississippi 
River,  New  Orleans,  Louisiana  70140; 
504-561-0500. 

FOR  INFORMATION  CONTACT:  Mark  S. 
Quigley,  Public  AfEairs  Specialist, 
National  Council  on  Disability,  1331  F 
Stiwt  NW,  Suite  1050,  Washington. 
D.C.  20004-1107;  202-272-2004 
(Voice).  202-272-2074  (TTY),  202-272- 
2022  (Fax). 

Agency  Mission:  The  National  Council 
on  Disability  is  an  independent  federal 
agency  composed  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportimity  for  all  people  with 
disabilities,  regardless  of  the  nature  of 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficient, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

Accomodations:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Council  on 
Disability  prior  to  this  meeting. 

Environmental  illness:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 


substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  amd  the  privacy  of  yomr 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 

Ope77  Meeting:  This  quarterly  meeting 
of  the  National  Council  on  Disability 
will  be  open  to  the  public. 

Agenda:  The  proposed  agenda 
includes: 
Reports  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Conunittee 

Reports 
Executive  Session 
Return-to-work  Initiative 
Disability  Data  Collection 
Youth  Leadership  Development 

Conference 
Unfinished  Business 
New  Business 
Announcements 
Adjournment 
Hearing  on  Meeting  the  Unique  Needs 

of  Minority  and  Rural  Children  with 

Disabilities  and  their  Families 

Records  will  be  kept  of  all  National 
Council  on  Disability  proceedings  and 
will  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC,  on  November 
25, 1997. 

Ethel  D.  BriggB, 

Executive  Director. 

[FR  Doc.  97-31479  Filed  11-25-97;  3:43  pm] 

MLUMQ  0006  ea»-M*  m 


NATIONAL  LABOR  RELATIONS 
BOARD 

Sunshine  Act  Meeting 

AGENCY  HOUNNG  THE  MEETMQ:  National 
Labor  Relations  Board. 
TIME  AND  DATE:  11:00  ajn.  Friday, 
November  21,  1997. 
PLACE:  Board  Conference  Room. 
Eleventh  Floor,  1099  Fourteenth  St. 
N.W.,  Washington,  D.C.  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section  552b(c)(2) 
(internal  personnel  rules  and  practices); 
and  (9  (B)  (disclosure  would 
significantly  frustrate  implementation  of 
a  proposed  Agency  action  *   *  *). 
MATTERS  TO  BE  CONSIDERED:  Budget. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  J.  Toner,  Executive  Secretary, 
Washington.  D.C.  20570,  Telephone: 
(202) 273-1940. 

Dated:  Washington,  DC  November  20. 
10»7. 
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By  direction  of  the  Board: 

John  J.  Toner, 

Executive  Secretary,  National  Labor  Relations 
Board. 

|FR  Doc.  97-31397  Filed  11-25-97;  12:27  pm) 

■LUNQCOM  TStf-ei-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Review; 
Comment  Request  for  Review  of  a 
Revised  and  Expiring  information 
Collection;  Forms  Rl  38-117, 38-118. 
and  37-22 

AGENCY:  Office  of  Personnel 
Management. 

ACnOM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
review  of  a  revised  &  expiring 
information  collectioa.  RI 38-117, 
Rollover  Election,  is  used  to  collect 
information  from  each  payee  affected  by 
a  change  in  the  tax  code  (Pub.  L.  102- 
318)  so  that  OPM  can  make  payment  in 
accordance  with  the  wishes  of  the 
payee.  RI  38-118,  Rollover  Information, 
explains  the  election.  RI  37-22.  Special 
Tax  Notice  Regarding  Rollovers, 
provides  more  detailed  information. 

Approximately  6,000  RI  38-117  forms 
will  be  completed  annually.  We 
estimate  it  takes  approximately  30 
minutes  to  complete  the  form.  The 
annual  burden  is  3.000  hours. 

For  copies  of  this  propnisal,  contact 
Jim  Farron  on  (202)  418-3208,  or  E-mail 
to  jmfarronOopm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  within  on  or  before 
December  29,  1997. 

AOimESSES:  Send  or  deliver  comments 
to: 

Lorraine  E.  Dettman.  Chief,  Operations 
Support  Division,  ReGrement  and 
Insurance  Service,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.  Room  3349,  Washington.  DC 
20415,  and 

Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Building,  NW,  Room  10235. 
Washington,  DC  20503. 

FOR  INFORMATION  REGAROINQ 
AOMtMSTRATIVE  COOR0«NAT1ON— CONTACT: 
Mary  Beth  Smith-Toomey,  Budget  & 


Administrative  Services  Division,  (202) 

606-0623. 

Janice  R.  Lackaace, 

Acting  Director. 

(FR  Doc.  97-31167  Filed  11-26-97;  8:45  am] 

HUMQCOOC  63»-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposals)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Application  to  Act 
as  Representative  Payee. 

(2)  Form(s)  submitted:  AA-5,  G-478. 

(3)  OMB  Number:  3220-0052. 

(4)  Expiration  date  of  current  OMB 
clearance:  2/28/1998. 

(5)  Type  of  request:  Extension  of  a 
currenUy  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of. 
respondents:  20,300. 

(8)  Total  annual  responses:  20,300. 

(9)  Total  annual  reporting  hours: 
16,350. 

(10)  Collection  description:  Section  12 
of  the  Railroad  Retirement  Act  provides 
for  the  payment  of  benefits  to  a 
representative  payee  when  an  employee, 
spouse  or  survivor  annuitant  is 
incompetent  or  a  minor.  The  collection 
obtains  information  used  by  the 
Railroad  Retirement  Board  for  selection 
of  a  representative  payee  and 
verification  of  an  annuitant's  ability  to 
manage  payments. 

AOOmONAL  MFORMATKM  OR  COMMBfTS: 
Copies  of  the  forms  and  supporting 
docimients  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
IFR  Doc.  97-31168  Filed  11-26-97;  8:45  am] 

MLUNQCOOf  TWS  ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  IC-22809;  812-10668] 

Bank  Austria  AG  and  Bank  Austria 
Mortgage  Corp.;  Notice  of  Application 

November  20,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  section  6(c)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  granting  relief  bom.  all 

provisions  of  the  Act 

SUMMARY  OF  APPLICATION:  Bank  Austria 
AG,  acting  through  its  New  York  Branch 
("Bank  Austria"),  and  Bank  Austria 
Mortgage  Corp.  ("Mortgage  Corp.") 
request  an  order  exempting  Mortgage 
Corp.,  a  real  estate  investment  tnist, 
from  ail  provisions  of  the  Act  to  permit 
Mortgage  Corp.  to  hold  certain  real 
estate  related  assets  of  Bank  Austria  in 
order  to  obtain  a  more  favorable  tax 
treatment  on  the  earnings  from  these 
assets. 

FIUNQ  DATES:  The  application  was  filed 
on  March  12, 1997.  Applicants  have 
agreed  to  file  an  amendinent  during  the 
notice  period,  the  substance  of  which  is 
incorporated  in  this  notice. 
HEARMQ  OR  NOTWWATION  OF  HEANNQ:  An 
order  granting  the  applicatioji  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.,  on 
December  16,  1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  565  Fifth  Avenue,  New 
York.  New  York  10017. 
FOR  FURTHER  MFORMATION  CONTACT: 
Brian  T.  Hourihan,  Senior  Coiinsel,  at 
(202)  942-0526,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFORMATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch,  450  Fifth 
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Street,  N.W.,  Washington,  D.C.  20549 
(tel.  (202)  942-8090). 

AppUcants'  Representations 

1.  Bank  Austria  is  the  largest  bank  in 
Austria,  where  its  shares  are  publicly 
traded.  Among  its  largest  shareholders 
are  Anteilsverwaltung-Zentralsparkasse, 
a  mutual  savings  bank  holding  company 
affiliated  with  the  municipal 
government  of  the  City  of  Vienna, 
Austria,  which  holds  45%  of  the  voting 
shares  and  the  Republic  of  Austria, 
which  holds  18.9%  of  the  voting  shares 
indirectly  through  a  subsidiary.  Bank 
Austria  is  exempt  bom  the  provisions  of 
the  Act  under  rule  3a-6. 

2.  Mortgage  Corp.  is  a  Delaware 
corporation  that  has  not  begim  business 
activities  and  has  not  yet  issued  any 
stock.  When  stock  is  issued.  Bank 
Austria  will  be  the  sole  holder  of 
Mortgage  Corp.'s  common  stock  and 
Mortgage  Corp.  will  be  a  wholly-owned 
subsidiary  of  Bank  Austria. 

3.  Currently,  Bank  Austria's  New  York 
and  Grand  Cayman  Branches  (together, 
the  "New  York  Branch") '  own  a 
substantial  amount  of  real  estate  related 
assets,  the  earnings  from  which  are 
subject  to  United  States  federal.  New 
York  state,  and  New  York  City  income 
taxation.  In  order  to  obtain  more 
favorable  tax  treatment  for  the  earnings 
from  the  real  estate  related  assets,  BaiJc 
Austria  would  operate  Mortgage  Corp. 
as  a  real  estate  investment  trust 
("RETT")  for  purposes  of  the  Internal 
Revenue  Code  of  1986,  as  amended 
("IRC").  To  organize  and  capitalize 
Mortgage  Corp.,  Bank  Austria  will 
acquire  100  shares  of  common  stock  and 
109  shares  of  non-voting  preferred  stock 
(with  a  liquidation  preference  of  $1,000 
per  share  and  a  right  to  receive  a 
cumulative  dividend  of  9  percent  per 
year)  ("Preferred  Shares")  from 
Mortgage  Corp..  with  an  aggregate  value 
of  $50  million.  Thereafter.  Mortgage 
Corp.  will  issue  commercial  paper, 
which  will  be  fully  guaranteed  by  Bank 
Austria,  and  use  the  proceeds  to  acquire 
approximately  $1  billion  of  real  estate 
related  assets  from  the  New  York 
Branch.^  The  liquidation  preference  of 


■  Bank  Austria's  Grand  Cayman  Branch  is 
managed  btim  New  York. 

'  Approximately  90%  of  the  real  estate  related 
assets  currently  have  an  AAA  rating  or  are 
securities  issued  by  the  United  States  government. 
The  assets  will  consist  of  approximately  S800 
million  (or  80%)  of  Government  securities  (largely 
U.S.  Treasury  Notes  and  securities  issued  by  the 
Federal  National  Mortgage  Association,  the  Federal 
Home  Loan  Mortgage  Corp.,  the  Government 
National  Mortgage  Association,  and  a  small  number 
of  securities  issued  by  the  Student  Loan  Marketing 
Association).  The  remainder  of  the  assets  will 
consist  mostly  of  collateralized  mortgage 
obligations  issued  by  privately-sponsored 
securitization  vehicles.  Bank  Austria  expects  that  in 


the  Preferred  Shares  will  be  de  minimis 
compared  to  the  net  capital  of  Mortgage 
Corp.  The  New  York  Branch  will 
continue  to  administer  the  transferred 
assets  pursuant  to  a  service  contract 
Bank  Austria  may,  from  time  to  time, 
make  loans  with  a  maximum  aggregate 
outstanding  principal  amoimt  of 
approximately  $50  million  in  order  to 
assist  Mortgage  Corp.  in  the 
management  of  its  cash  flow. 

4.  In  order  for  Mortgage  Corp.  to 
qualify  as  a  RETT  under  Section  856  of 
the  IRC,  its  shares  must  be  beneficially 
held  by  100  or  more  persons.^  Bank 
Austria  therefore  will  transfer  the 
Preferred  Shares  to  no  more  than  109 
employees  of  the  New  York  Branch  and 
the  head  office  in  Vienna.  Austria,  as  a 
bonus.  Mortgage  Corp.  will  have  110 
shareholders:  109  employees  of  Bank 
Austria  will  each  hold  one  Preferred 
Share  and  Bank  Austria  will  hold  all  the 
shares  of  common  stock.  No  employee 
of  Bank  Austria  will  (i)  receive  more 
than  one  Preferred  Share;  (ii)  deliver 
money  or  other  property  in  return  for 
his  or  her  Preferred  Share;  or  (iii)  suffer 
a  reduction  of  his  or  her  other 
compensation  or  benefits  as  a  result  of 
the  receipt  of  a  Preferred  Share.  Because 
under  the  IRC.  the  preferred  stock  of  a 
REIT  must  be  finely  transferable,  the 
holders  of  Preferred  Shares  generally 
cannot  be  prevented  from  selling  their 
Shares.  Bank  Austria  will  offer  to  buy 
bom  each  holder  his  or  her  Preferred 
Share  when  his  or  her  employment  with 
Bank  Austria  terminates.  A  similar  offer 
to  buy  also  will  be  made  when  a 
shareholder  receives  a  bona  fide  offer 
from  someone  who  is  not  an  employee 
of  Bank  Austria.  In  each  case,  if  the  offer 
to  purchase  is  accepted.  Bank  Austria 
will  purchase  the  Inferred  Share  at  its 
appraised  value.  To  the  extent  advisable 
in  connection  with  the  100-shareholder 
requirement  for  REITs  under  the  IRC, 
any  Preferred  Shares  acquired  in  this 
manner  by  Bank  Austria  will,  fi^m  time 
to  time,  be  transferred  as  a  bonus  on  the 
same  terms  described  above  to 
employees  who  do  not  then  hold  any 
Preferred  Shares.  Mortgage  Corp.  will 
maintain  its  own  stock  ledger  and  will 
not  (i)  register  any  purported  transfer  of 
a  share  of  preferred  stock  to  any  person 
(other  than  Bank  Austria)  who  already 
is  a  registered  owner  of  a  share  or  (ii) 
register  a  share  of  preferred  stock  in 
more  than  one  name. 

Applicants'  Legal  Analysis 

1.  Section  3(a)(1)(C)  of  the  Act  defines 
an  "investment  company"  to  include 


the  future  80%  or  more  of  Mortgage  Corp.'s  assets 
will  be  of  comparable  quality. 
3  See  26  U.S.C.  856(a)(5)  1996. 


any  issuer  which  is  engaged  or  proposes 
to  engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owns  or  proposes  to 
acquire  investment  securities  having  a 
value  exceeding  40  percent  of  the  value 
of  the  issuer's  total  assets  (exclusive  of 
Government  securities  and  cash  items) 
on  an  unconsolidated  basis.  Under 
section  3(a)(2)  of  the  Act.  "investment 
securities"  include  all  securities  except 
Government  securities  and  those  issued 
by  majority-owned  subsidiaries  or 
employees'  sectirities  companies. 
Applicants  state  that,  upon  commencing 
operations,  approximately  100%  of 
Mortgage  Corp.'s  future  assets 
(approximately  $275  million),  exclusive 
of  Government  securities  and  cash 
items,  will  consist  of  investment 
securities.  Therefore,  Mortgage  Corp. 
may  be  deemed  to  be  an  investment 
company  under  section  3(a)(1)(C)  of  the 
Act 

2.  Section  3(c)(5)(C)  of  the  Act  excepts 
from  the  definition  of  investment 
company  any  person  who  is  not  engaged 
in  the  business  of  issuing  redeemable 
sectuities  and  who  is  primarily  engaged 
in  purchasing  or  otherwise  acquiring 
mortgages  and  other  liens  on  and 
interests  in  real  estate.  Applicants  state 
that  this  exception  is  unavailable  to 
them  because  all  or  almost  all  of  the 
assets  to  be  held  by  Mortgagee  Corp. 
would  constitute  partial-pool 
certfficates  which  do  not  qualify  as 
"interests  in  real  estate"  imder  section 
3(c)(5)(C)  of  the  Act. 

3.  Applicants  state  that  Mortgage 
Corp.  will  be  a  wholly-owned 
subsidiary  of  Bank  Austria,  which  is  a 
foreign  bank  that  is  exempt  bom  the 
provisions  of  the  Act  under  rule  3a-6. 
Applicants  also  state  that  Mortgage 
Corp.  will  be  organized  for  the  piupose 
of  holding  certain  real  estate  related 
assets  of  the  New  York  Branch  of  Bank 
Austria.  Moreover,  applicants  state  that 
Preferred  Shares  of  Mortgage  Corp.  will 
be  given  to  a  limited  number  of  Bank 
Austria's  employees  as  a  bonus,  at  no 
cost,  solely  for  the  purpose  of  enabling 
Mortgage  Corp.  to  rely  on  the  RETT 
provisions  under  the  IRC. 

4.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  from  any 
provision  of  the  Act  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  vn\h  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

5.  Applicants  request  an  exemption 
imder  section  6(c)  from  all  provisions  of 
the  Act.  Applicants  assert  that 
exempting  Mortgage  Corp.  bom  the  Act 
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is  appropriate  in  the  public  interest 
because  allowing  Bank  Austria  to  utilize 
a  RETT  to  hold  its  real  estate  related 
assets  in  the  United  States  will,  under 
the  IRC.  allow  the  head  office  of  Bank 
Austria  to  treat  the  earnings  on  those 
assets  as  not  being  effisctively  connected 
with  a  United  States  trade  or  business 
and  to  be  taxed  on  those  earnings  on  a 
pass-through  basis,  which  will  render 
Bank  Austria's  United  States  operations 
more  efficient  and  less  costly.  In 
addition,  applicants  note  that  specific 
provisions  of  New  York  state  tax  law 
also  provide  more  beneficial  tax 
treatment  to  REITs  than  to  certain  other 
kinds  of  entities,  including  banks. 
Applicants  believe  that  the  combined 
effect  of  the  treatment  of  REITs  under 
the  IRC  and  New  York  state  tax  law  will 
lower  their  cost  of  doing  business  in  the 
United  States  and  encourage  Bank 
Austria  to  continue  investing  in  the 
United  States,  and  perhaps  expand  its 
investment  activities.  Applicants  state 
that  the  tax-treatment  which  Bank 
Austria  seeks  for  its  investments  in  the 
United  States  is  generally  available  to 
REITs  and  no  public  interest  is  served 
by  requiring  Bank  Austria  to  hold 
certain  of  its  assets  in  its  New  York 
Branch  rather  than  in  a  separate 
subsidiary. 

6.  Applicants  submit  that  exempting 
Mortgage  Corp.  from  the  Act  is 
consistent  with  the  protection  of 
investors.  Applicants  claim  that  the 
proposed  use  of  Mortgage  Corp.  to 
restructure  the  manner  in  which  Bank 
Austria  holds  its  United  States  real 
estate  related  assets  will  not  subject 
investors  to  any  of  the  abuses  addressed 

■  by  the  Act.  Applicants  state  that  all  of 
Mortgage  Corp.'s  common  stock  will  be 
owned  by  Bank  Austria  and  that 
Preferred  Shares  will  be  given  to  a 
limited  number  of  employees  as  a  bonus 
in  order  to  enable  Mortgage  Corp.  to  rely 
on  the  RETT  provisions  of  the  IRC.  It  is 
anticipated  that  there  will  be  fewer  than 
100  holders  of  Preferred  Shares  who  are 
residents  of  the  United  States. 

7.  Applicants  submit  that  granting 
Mortgage  Corp.  the  requested  exemption 
is  consistent  with  the  policies  and 
provisions  of  the  Act.  Applicants  note 
that  although  the  Act  deals  with 
companies  which  invest  and  reinvest  in 
securities,  it  contains  exemptions  for 
some  entities  which  would  otherwise 
come  within  its  purview,  in  particular 
entities  that  are  wholly-owned 
subsidiaries  of  companies  that  are 
themselves  exempt  from  the  Act  and 
through  which  exempt  companies 
conduct  their  activities  and  entities  that 
invest  in  real  estate. 


Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1.  Mortgage  Corp.  will  operate  as  a 
REIT  and  its  investments  will  be  limited 
to  those  permitted  for  a  RETT  under  the 
IRC. 

2.  Mortgage  Corp.  will  issue  no 
securities  other  than  shares  of  common 
stock  to  be  held  by  Bank  Austria, 
Preferred  Shares  to  be  given  at  no  cost 
from  time  to  time  to  employees  of  Bank 
Austria  solely  when  necessary  or 
advisable  for  maintaining  a  number  of 
shareholders  sufficient  to  rely  on  the 
REIT  provisions  of  the  IRC,  commercial 
paper  to  finance  or  refinance  any  of  its 
investments,  and  a  credit  agreement 
with  Bank  Austria  in  the  approximate 
amount  of  $50,000,000.  No  participants 
in  or  syndication  of  the  credit  agreement 
will  be  made. 

3.  No  employee  will  own  more  than 
one  Preferred  Share.  Bank  Austria  will 
offer  to  buy  at  their  appraised  value 
Preferred  Shares  bom  its  employees 
under  the  circumstances  described  in 
the  application.  Mortgage  Corp.  also 
will  not  permit  there  to  be  more  than 
109  holders  of  Preferred  Shares  at  any 
time. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary 

|FR  Doc.  97-31152  Filed  11-26-47;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-39341;  Hie  No.  SR-CHX- 
97-28] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Amending  the 
Exchange's  Clearing  the  Post  Policy 
for  Cabinet  Securities 

November  21. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  23,  1997.  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes,  for  a  six- 
month  pilot  period,  to  amend 
interpretation  and  policy  .02  of  Rule  10 
of  Article  XX  and  amend  Rule  11  of 
Article  XX  relating  to  clearing  the  post 
for  cabinet  securities.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  CHX,  and  at 
the  Commission. 

n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  period  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
existing  clearing  the  post  policy  for 
cabinet  securities  for  a  six-month  pilot 
period.  The  clearing  the  post  policy  is 
contained  in  interpretation  and  policy 
.02  of  CHX  Article  XX,  Rule  10.^  The 
Exchange's  clearing  the  post  policies 
were  previously  contained  in  several 
Notices  to  Members  which  had  been 
approved  by  the  Commission. ^  These 
Notices  to  Members,  and  their 
corresponding  Approval  Orders,  explain 
the  Exchange's  clearing  the  post 
requirements. 

In  general,  the  clearing  the  post  policy 
requires  a  floor  broker  or  market  maker 
to  clear  the  post  by  his  or  her  physical 
presence  at  the  post.  The  purpose  of  this 


'  15  U.S.C  78«(bKl). 


'  See  Securities  Exchange  Act  Release  No.  39337 
(November  19, 1997)  granting  immediate 
eftectiveness  to  SR-CHX-97-30. 

>  Securities  Exchange  Act  Release  No.  33806 
(March  23.  1994)  59  FR  15248  (Notice  of  Filing  and 
Immediate  Effectiveness  of  File  No.  SR-CHX-94- 
03);  Securities  Exchange  Act  Release  No.  17766 
(May  8. 1981)  46  FR  25745  (Order  approving  SR- 
MSE-81-3  and  SR-MSE-81-5);  and  Securities 
Exchange  Act  Release  No.  28638  (November  30. 
1990)  55  FR  49731  (Order  approving  SR-MSE- 
90-7). 
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proposed  rule  change  is  to  permit  a  floor 
broker  or  market  maker  to  clear  the  post 
in  cabinet  securities  by  phone.  The  bids 
and  offers  made  to  clear  the  post  by 
phone  will  be  audibly  announced  at  the 
cabinet  post  through  a  speaker  system 
maintained  by  the  Exchange.  This  new 
policy  will  be  effective  for  a  six-month 
■    pilot  period  to  permit  the  Exchange  to 
determine  the  effectiveness  of  the  new 
policy  before  implementing  it  on  a 
permanent  basis. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)*  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and  to  perfect  the  mechanism 
of  a  free  and  open  market. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-97-28  and  should  be 
submitted  by  December  19, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-31240  Filed  11-26-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COIMMiSSION 

[Release  No.  34-39340;  HI*  Na  SR-GSCC- 
97-05] 

Self-Regulatory  Organizations; 
Qovemment  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  to  Utodify  ttie 
iu>ss  Allocation  Process 

November  21, 1997. 

On  July  8, 1997,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-97-05)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").!  On  July  23, 1997. 
GSCC  filed  with  the  Commission  an 
amendment  to  the  proposed  rule 
change.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
September  19, 1997.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

Generally,  if  a  GSCC  member  were  to 
default,  after  liquidating  the  defaulting 
member's  positions  and  applying  its 
collateral  deposited  with  GSCC,  GSCC 
would  allocate  any  loss  that  it  did  not 
absorb  from  its  own  capital  among 
members  pro  rata  based  on  the  extent  of 
their  recent  activity  with  the  defaulting 
member.  In  order  to  determine  which 
members  will  be  subject  to  loss 


allocation,  GSCC  would  look  at  trading 
authority  that  was  entered  into  GSCC's 
netting  system  during  as  many  days  as 
is  necessary  to  reach  a  level  of  activity 
that  is  equal  to  or  greater  than  five  times 
the  dollar  value  of  the  liquidated 
positions. 

Pursuant  to  this  proposed  rule 
change,  GSCC  is  limiting  the  amount  to 
which  any  netting  member  that  is  not  an 
interdealer  broker  is  liable  for  loss 
allocation  arising  from  blind  brokered 
activity.^  The  new  cap  per  loss  event  is 
equal  to  the  lesser  of  $5  million  or  five 
percent  of  the  total  loss  amount  arising 
from  blind  brokered  activity  that  is 
allocated  to  members  that  are  not 
interdealer  brokers  as  a  group.  To  the 
extent  that  this  cap  is  applicable,  any 
amounts  not  collected  from  individual 
netting  members  will  be  reallocated  to 
the  entire  netting  membership  pro  rata 
based  on  each  member's  average  daily 
clearing  fund  deposit  requirement  over^, 
the  twelve  month  period  prior  to  the 
insolvency. 

GSCC  states  that  the  $5  million  cap  is 
intended  to  provide  to  all  members  the 
same  level  of  protection  that  interdealer 
broker  members  currently  have  for  blind 
brokered  activity.  The  5%  limit  is 
intended  to  ensure  that  no  single 
member  will  be  liable  for  an  amount  of 
loss  for  blind  brokered  activity  that  is 
significantly  greater  than  the  amount  of 
loss  allocated  to  other  dealer  members. 

n.  Discussion 

Section  17A(b)(3)(F)*  of  the  Act 
provides  that  the  rules  of  a  clearing 
agency  must  be  designed  to  assure  the 
safeguarding  of  securities  and  fimds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible, 
and  Section  17A(b)(j)(D) »  of  the  Act 
provides  that  the  rules  of  a  clearing 
agency  must  provide  for  equitable 
allocation  of  charges  among  its 
participants.  Prior  to  the  rule  change, 
nonbroker  members  could  be  assessed 
for  the  entire  loss  resulting  from  blind 
brokered  transactions  even  though  they 
did  not  have  any  control  or  knowledge 
of  their  counterparty.  Because  in 
brokered  transactions,  dealers  cannot 
select  their  counterparty,  these  members 
may  not  be  able  to  limit  their  losses 
resulting  from  the  counterparty's 
default.  The  rule  change  limits  the 
member's  liability  but  still  provides  the 
member  with  an  incentive  to  minimize 
the  risk  of  loss.  Therefore,  the 
Commission  believes  that  the  rule 


M5  U.S.C  78J(bX5). 


» 17  CFR  200.3O-3(a)(12). 
>lSU.S.C78s(bMl). 

>  Securities  Exchange  Act  Releeae  No.  39066 
(September  12. 1997),  62  FR  49280, 


'  Interdealer  broker  netting  members  already  have 
a  $5  million  cap  per  loss  event  on  their  liability  far 
loss  allocation. 

•15U.S.C78q-l{b){3)(F). 

»15U.S.C78q-l(bH3HD). 
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change  is  consistent  with  a  clearing 
agency's  obligation  to  provide  for 
equitable  allocation  of  charges  among  its 
participants. 

In  addition,  by  spreading  any  losses 
resulting  firom  a  member  default  among 
a  wider  segment  of  GSCC's  members, 
the  rule  change  should  decrease  the 
likelihood  that  any  one  member  will  be 
disproportionately  affected.  Thus,  the 
proposal  may  make  it  easier  for  GSCXZ  to 
collect  such  funds  should  the  need  ever 
arise.  Therefore,  the  Commission 
believes  that  this  rule  will  enhance 
GSCC's  ability  to  safeguard  seciirities 
and  funds. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conmiission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
Sections  17A(bK3)(F)  and  17ACb)(3)(D) 
of  the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bK2)  of  the  Act,  that  the 
proposed  rule  cbaitge  (File  No.  SR- 
GSCC-97-0S)  be  and  hereby  is 
approved. 

For  the  Commiasion  by  the  Dhriskui  of 
Market  Reguiadon.  pumunt  to  delegated 
authority.* 

Mwgant  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc  97-31153  Filed  11-25-97;  S:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Offic«  of  itM  S«cf«iary 

Reports,  Fonns  and  Racordkaeping 
Raquirafnants;  Agancy  Infonnation 
Collocdon  Activity  Undar  0MB  Rawiaw 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 


In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35),  this  notice 
announces  that  the  Information 
Collection  Request  (TCR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  conmient.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  September  8,  1997  (62  FR 
47235). 

DATES:  Comments  must  be  submitted  on 
or  before  December  29,  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Crawford  Ellerbe,  202/36&-2643.  Office 
of  Maritime  Labor,  Training  and  Safety, 
Maritime  Administration,  MAR-250, 
Room  7302.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION:  „ 

Maritiine  Adninistration 

Title:  U.S.  Merchant  Marine  Academy 
Application  for  Admission  and  Pre- 
Candidate  Application. 

OA£B  Number:  2133-0010. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  desiring 
to  become  students  at  the  U.S.  Merchant 
Marine  Academy. 

Abstract:  This  collection  consists  of 
form  KP-3-4  (Pre-Candidate 
Application),  and  KP-2-65  (U.S. 
Merchant  Marine  Academy  Application 
for  Admission).  These  forms  are 
completed  by  individuals  wishing  to  be 
admitted  as  students  to  the  U.S. 
Merchant  Marine  Academy  and  are 
reviewed  by  staff  members  of  the 
Academy. 

Estimated  Annual  Burden  Hours: 
12,500. 

Number  of  Respondents:  2,500. 

Needs  and  Users:  The  collected 
information  is  necessary  to  perform  the 
reviews  required  in  order  to  permit 
pa3rment  of  Maintenance  and  Repair 
subsidy. 


Send  comments  to  the 
Office  of  Information  and  Regulatory 
AfEurs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW.. 
Washington,  DC  20503,  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  btirden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington.  DC,  on  November 
20. 1997. 


•  17  CFR  20OJM>-3(aXl2). 


Vanaster  M.  Williams, 

Clerance  Officer,  United  States  Department 

of  Transportation . 

(FR  Doc.  97-31302  Filed  11-26-97;  8:45  am) 

SaUNOCOOC  4t10-«2-«l 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

Agancy  Information  Collaction 
Activity:  Proposad  Collaction 
Commant  Raquast 

AGENCY:  Department  of  Transportation, 
Federal  Aviation  Administration  (DOT/ 
FAA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  this  notice 
annotmces  that  the  information 
collection  request  described  below  will 
be  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment  This  notice 
describes  the  paperwork  burden 
associated  with  this  rule  and  allows  for 
a  60-day  comment  period.  The 
following  information  describes  the 
natuire  of  the  information  collection  and 
its  expected  burden. 

Although  the  May  17, 1988,  proposed 
rule  provided  a  150-day  comment 
period  and  the  final  rule  is  based  on  the 
comments  received,  paperwork 
reduction  and  recordkeeping  were  not 
addressed  in  that  document  Therefore, 
as  required  by  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
FAA  has  submitted  a  copy  of  the  final 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
DATES:  Submit  any  comments  to  OMB 
and  FAA  by  January  27, 1998. 

SUPPLEMENTARY  MFOfMATION: 

Title:  Retrofit  of  Improved  Seats  in  Air 
Carrier  Transport  Category  Airplanes. 

Collection  of  Information:  Only  air 
carrier  operators  that  wish  to  continue 
to  operate  aircraft  equipped  with  older, 
approved  seats  that  are  in  pcutial 
compliance  with  newer  dynamic  seat 
requirements  must  submit  an 
application  and  supporting  data  to  the 
FAA.  The  information  needs  to  be 
submitted  only  once,  within  four  years 
of  the  effective  date  of  the  final  rule. 
The  FAA  estimates  100  applications 
will  be  submitted  per  year  for  four 
years,  with  425  hours  of  reporting 
burden  per  application  and  an  nnTnial 
reporting  burden  of  42,500  hoxirs  for 
each  of  the  four  years.  The  total  cost  to 
respondents  is  estimated  to  be  $850,000 
per  year  for  2  years;  this  figure  is 
derived  by  multiplying  42,500  x  $20.00 
per  hour.  Cost  estimates  were  obtained 
from  applicants.  After  four  years,  there 
will  no  longer  be  application/reporting 
requirements. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
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information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10102.  New  Executive 
Office  Building,  Washington,  D.C. 
20503;  Attention:  Desk  Officer  for 
Federal  Aviation  Administration  and 
also  to  John  Petrakis,  Aircraft 
Engineering  Division  (AIR-120). 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  S.W., 
Washington,  DC  20591. 

The  FAA  considers  comments  by  the 
public  on  this  proposed  collection  of 
information  to  (1)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

Issued  in  Washington,  DC,  o^November 
21, 1997. 

Stave  Hiqpkliis, 

Managpr,  Corporate  Information  Division. 
ABC-100. 

[FR  Doc.  97-31241  Filed  11-26-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Toledo  Exjpress  Airport,  Toledo,  Ohio 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  and  use  the 
revenue  bom  a  PFC  at  Toledo  Express 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  K  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  December  29, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Rim  Airport,  East,  8820 
Beck  Road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Mark 
VanLoh,  Director  of  Airports  of  the 
Toledo-Lucas  County  Port  Authority,  at 
the  following  address:  Toledo  Express' 
Airport,  11013  Airport  Highway,  Box 
11.  Swanton,  Ohio  43558. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Toledo- 
Lucas  County  Port  Authority  under 
section  158.23  of  Part  158. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Jack  D.  Roemer,  Program  Manager. 
Federal  Aviation  Administration, 
Detroit  Airports  District  Office,  Willow 
Run  Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313-487- 
7282).  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Toledo  Express  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Oinnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  R^ulations  (14  CFR  Part  158). 

On  November  3, 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Toledo-Lucas  County  Port 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
January  27, 1998. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  PFC-97-03-C- 
TOL. 

level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1. 1998. 


Proposed  charge  expiration  date: 
October  1,2003. 

Total  estimated  PFC  revenue: 
$6,750,400.00. 

Brief  description  of  proposed  projects: 

(1)  Noise  Mitigation  Project 

(2)  Terminal  Entrance  Road 
Rehabilitation. 

(3)  Environmental  Study — Runway 
16/34  Extension. 

(4)  Runway  7/25  Rehabilitation. 

(5)  Terminal  Building  Expansion — 
Phase  L 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATKM  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  Toledo- 
Lucas  County  Port  Authority. 

Issued  in  Des  Plaines,  Illinois,  oa 
November  20, 1997. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

[FR  Doc.  97-31242  Filed  11-26-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  97-3078) 

Notice  of  Request  for  Renewal  of  an 
Exiating  Information  Collaction 

agency:  Federal  Hi^way 
Administration  (I=WVA),  EXJT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  annoimces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  the  information  collection 
identified  below  under  supplementary 
information. 

DATES:  Comments  must  be  submitted  by 
January  27, 1998. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
tile  Docket  Clerk.  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
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between  10:00  a.m.  and  5:00  p.m..  E.T., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcardyenvelope. 
Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  the  necessity  and 
utility  of  the  infonnation  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  qiiality.  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  renewal  of  this 
infonnation  collection. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Mohan  Pillay,  Office  of  Engineering, 
(202)  366-4655,  Federal  Highway 
Administration,  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  OfGce 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
E.T. ,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  MRMMATKM: 

Title:  Emergency  Relief  Funding 

Applications. 

OMB  Number:  2125-0525. 

Background:  23  U.S.C.  125  requires 
States  to  submit  an  application  for 
emergency  relief  (ER)  funds  to  the 
Federal  Highway  Administration.  The 
ER  funds  are  established  for  the  repair 
or  reconstruction  of  Federal-aid 
highways  and  Federal  roads  which  are 
found  to  have  suffered  serious  damage 
by  natural  disasters  over  a  wide  area  or 
serious  damage  from  catastrophic 
failures.  The  information  is  needed  for 
the  FHWA  to  fulfill  its  statutory 
obligations  regarding  funding 
determinations  on  emergency  work  to 
repair  highway  facilities.  The 
requirements  covering  the  FHWA  ER 
program  are  contained  in  23  CFR  part 
668. 

Respondents:  State  Highway 
Agencies. 

Estimated  Annual  Burden  on 
Respondents:  The  amount  of  time 
required  depends  on  the  nature  of  the 
event,  the  extent  of  damage,  among 
other  things,  and  varies  widely  among 
applications  by  the  same  State  and 
among  States.  On  the  average,  it  is 
estimated  to  require  approximately  150 
hours  of  professional  staff  time 
(engineering)  plus  50  hoiirs  of 
secretarial  staff  time  (typing  and  editing) 
for  a  total  of  200  hours  per  application. 
The  estimated  average  annual  burden 


for  all  respondents  per  year  would  be 
7,200  hours  (i.e.,  36  applications  times 
200  hours  per  application). 

Authority:  23  U.S.C  125;  23  CFR  668. 
Issued  on:  Novembw  18, 1997. 
Diana  Zaklel. 

Deputy  Associate  Administrator  for 
Administration. 

[FR  Doc.  97-31173  Filed  11-28-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 


I  Highway  Administration 


Environmental  Impact  Statement; 
Henderson  and  Warren  Counties, 
Illinois 

AGENCY:  Federal  Highway 
Administration  (FWVA)  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  construction  of 
U.S.  Route  34  as  a  four-lane  highway. 
The  proposed  project  will  extend  from 
east  of  the  Village  of  Gul^ort  in 
Henderson  County,  Illinois  to  the 
vicinity  of  Monmouth  in  Warren 
Coimty,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Johnson,  Environmental 
Engineer,  Federal  Highway 
Administration,  3250  Executive  Park 
Drive,  Springfield,  Illinois  62703, 
Phone:  (217)  492-4600 
Dale  E.  Rislnger,  E>istrict  Engineer. 
Illinois  Department  of  Transportation, 
401  Main  Street,  Peoria,  Illinois 
61602-1111,  Phone:  (309)  671-3333. 
SUPPt^MENTARY  MFORMATION:  The 
proposed  action  is  the  construction  of  a 
four-lane  divided  highway  in 
Henderson  and  Warren  Counties, 
Illinois  which  will  be  approximately  47 
km  (29  miles)  in  length.  The  project  will 
begin  just  east  of  Gul^rt,  Illinois 
extending  east  through  a  corridor  in  the 
vicinity  of  U.S.  Route  34,  ending  east  of 
Monmouth,  Illinois.  The  proposed 
project  may  bypass  communities  within 
its  limits. 

The  proposed  action  will  enhance 
traffic  access,  improve  traffic 
circulation,  provide  safer  and  more 
efficient  access  to  the  urban  area, 
provide  a  divided  highway  design  for 
high  operating  speeds  and  continuity 
from  the  Illinois/Iowa  border  to  1-74  in 
Galesburg,  Illinois.  Primary 
environmental  resources  which  may  be 
impacted  are  local  prop)erty  tax  income, 
agricultural  land  and  weUands. 
Alternatives  under  consideration 
include:  (1)  Taking  no  action  or  (2) 


improvement  of  the  existing  two-lane 
roadway  to  a  four-lane  facility  between 
Guli^rt  and  U.S.  Route  67  including 
improvement  of  the  existing  northwest 
bypass  around  Moiunouth.  Several 
proposed  aligimient  alternatives  will  be 
evaluated. 

The  scoping  process  undertaken  as 
part  of  this  proposed  project  will 
include  distribution  of  a  scoping 
information  packet,  coordination  with 
appropriate  Federal,  State,  and  local 
agencies,  and  review  sessions  as 
needed.  A  formal  scoping  information 
packet  may  be  obtained  from  one  to  the 
contact  persons  listed  above. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  a  comprehensive  public 
involvement  program  will  be 
undertaken.  A  public  meeting 
concerning  the  proposed  action  will  be 
held  in  the  study  area  prior  to  the  public 
hearing.  Public  notice  will  be  given  of 
the  time  and  place  of  the  meeting  and 
hearing.  The  Draft  EIS  will  be  available 
for  public  agency  review  and  comment 
and  suggestions  are  invited  from  all 
interested  parties.  Conunents  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  or  Illinois  Department  of 
Transportation  contact  persons. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Planning 
and  Construction.  The  regulaUons 
implementing  Executive  Order  12372 
re^rding  intergovemment  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  14, 1997. 
Dennis  Jolmaon. 

Environmental  Engineer,  Springfield. 
[FR  Doc.  97-31291  Filed  11-26-97;  8:45  am] 

BtUJNQ  OOOe  4^0-22-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

[FHWA  OockM  No.  FHWA-«7-2320;  FHWA- 

96-46] 

Achieving  interoperability  in  Intelligent 
Transportation  Systems  (ITS)  WHh 
Dedicated  Short  Range 
Communications  (DSRC) 

AGENCY:  Federal  Highway 
Administration  (FHWA),  EXDT. 
ACTION:  Supplemental  notice;  extension 
of  comment  period. 

SUMMARY:  The  FHWA  published  a 
notice  in  the  Federal  Register  on 
January  6. 1997  (62  FR  791).  in  which 
the  agency  requested  comments  on  three 
items  of  concern  relating  to  the 
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implementation  of  dedicated  short  range 
communication  (DSRC)  systems 
specified  in  the  JntelUgent 
Transportation  Systems  (ITS)  National 
Architecture.  These  issues  are 
paraphrased  as  follows: 

(1)  Should  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funding  meet  draft 
standard  specifications? 

(2)  Should  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funding  meet  an  escalating 
interoperability  formula  (e.g.,  start  with 
national  interoperability  of  all 
commercial  vehicle  operations  (CVO) 
applications  and  gradually  transition 
stepwise  over  time  to  national 
interoperability  of  all  federally-funded 
DSRC  applications)? 

(3)  Should  a  single  DSRC  standard  be 
developed  for  all  applications  in  ITS 
projects  with  Federai-aid  highway 
funding? 

The  comment  period  for  this  notice 
was  scheduled  to  close  on  February  1, 
1997.  The  FHWA  solicits  further  public 
comment  on  this  issue;  therefore,  it  is 
extending  the  comment  period  until 
January  27, 1998. 

DATES:  Comments  must  be  received  no 
later  than  January  27, 1998. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
nimiber  that  appears  at  the  top  of  this 
docimient  and  must  be  submitted  to  the 
Docket  Clerk,  U.S.  DOT  Dockets.  Room 
Pl^-401. 400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m..  e.t.. 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  and  programmatic  questions 
contact:  Mr.  Michael  P.  Onder,  ITS  Joint 
Program  Office,  (202)  366-2639.  For 
legal  questions  contact:  Ms.  Beverly  M. 
Russell,  Office  of  the  Chief  Counsel, 
(202)  366-1355.  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  ITS  program  of  the  United  States 
Department  of  Transportation  (USDOT) 
was  established  by  the  Congress  in  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  Pub.  L. 
102-240, 105  Stat  1914.  In  section 


6053(b)  of  the  ISTEA.  the  Congress 
directed  the  USDOT  to  develop  and 
implement  standards  and  protocols  to 
promote  widespread  use  and  evaluation 
of  ITS  technology  as  a  component  of  the 
nation's  surface  transportation  systems. 
A  precursor  to  the  development  of 
standards  has  been  the  formation  of  a 
National  ITS  Architecture.  The 
architecture  describes  how  system 
components  should  work  and  interact, 
and  includes  recommendations  for 
which  kinds  of  commimication  system 
media  are  used  for  data  transmission 
among  the  various  components. 

The  USEXDT  began  an  intensive 
National  ITS  Architecture  development 
program  in  December  1994,  and 
concluded  with  an  architecture  that 
supports  30  ITS  user  services  in  July 
1996.  The  National  ITS  Architecture 
envisions  a  transportation  system  in 
which  DSRC  is  the  favored  method  of 
wireless  communications  between 
vehicles  and  roadside  subsystems  for 
CVO,  for  Electronic  Toll  and  Traffic 
Management  (ETTM),  and  for  several 
other  important,  but  less  prevalent,  ITS 
applications.  In  ITS  reauthorization 
legislation,  for  fiscal  years  1998  or  1999, 
it  is  expected  that  the  USDOT  will  be 
directed  to  ensure  conformance  with  the 
National  ITS  Architecftire  and  its 
implementing  standards  for  ITS 
deployment  projects  using  Federal-aid 
highway  funds,  thus  ensuring  the 
highest  effectiveness  and  benefits  for  the 
funds  expended. 

The  Vehicle/Roadaide  Air  InterfiMX 
Problem 

Currently,  interoperability  does  not 
exist  betweei)  the  DSRC  equipment  of 
different  manufacturers.  The  DSRC 
standards  governing  the  wireless 
communication  between  the 
transponder  and  reader,  and  the 
message  sets  in  this  wireless  air 
interface  exchange  that  are  required  for 
interoperability,  are  not  yet  applied  to 
ITS  project  deployment. 
Interoperability,  in  this  case,  is  the 
ability  of  any  given  roadside  reader  or 
interrogation  device  to  meaningfully 
query,  send  or  receive,  and  process  data 
from  any  given  transponder  mounted  in 
a  vehicle,  regardless  of  which 
manufacturer  produced  either  the  reader 
or  transponder.  In  order  for  wireless 
communication  between  vehicles  and 
roadside — a  fundamental  enabling 
technology  for  ITS — to  take  place 
successfully,  DSRC  standards  must  be 
established  at  levels  one  and  two  of  the 
International  Standards  Organization's 
Open  Systems  Intercoimect  (OSI) 
reference  model,  which  deal  with  the 
"air  interface"  and  the  physical 
properties  of  the  system.  Furthermore, 


for  the  DSRC  applications  to  be  a  viable 
alternative  for  commercial  fleets,  it  is 
essential  that  interoperability  exist  on  a 
nationwide  basis. 

Over  the  past  several  years,  the  DSRC 
industry  has  been  unable  to  agree  upon 
a  viable  path  for  DSRC  standardization. 
If  the  FHWA  continues  to  allow  Federal- 
aid  highway  funds  to  be  invested  in 
noncompatible  systems,  the  magnitude 
of  the  problem  will  continue  to  escalate. 
Unless  the  DSRC  industry  can  identify 
a  solution  to  the  remaining  areas  of  non- 
interoperability  soon,  the  FHWA  will  be 
forced  to  seek  a  process  to  develop  and 
apply  a  standard  as  an  interoperability 
solution  to  support  long  term 
deployment  of  DSRC  using  Federal-aid 
highway  funds,  and  therein  halt  the 
proliferation  of  non-interoperable  DSRC 
systems. 

Discussion  of  Comments 

A  total  of  21  comments  were  received 
in  response  to  the  initial  notice 
soliciting  conmients  on  January  6, 1997. 
These  comments  represent  the  opinions 
of  29  entities.  The  comments  received  in 
response  to  each  question  are  described 
immediately  after  a  restatement  of  each 
question.  The  first  question  is 
subdivided  into  three  parts  for  clear 
delineation  of  the  salient  aspects  of  the 
responses.  The  remaiiung  two  questions 
are  briefly  stated  with  their  respective 
responses  from  the  public. 

Questions  and  Responses 

1(a).  Should  the  FHWA  require  that 
the  DSRC  systems  purchased  with 
Federal-aid  highway  funds  meet  draft 
standard  specification,  such  as  that  of 
the  American  Society  for  Testing 
Materials  (ASTM)  proposed  Draft  No.  6 
DSRC  standard  and  the  Committee  for 
European  Normalization  (CEN)  draft 
documents  N473,  N474,  and  N505,  prior 
to  their  formal  adoption  as  industry 
standards  in  an  effort  to  reduce  the 
proliferation  of  non-interoperable 
systems? 

The  responses  were  evenly  divided  on 
the  question  of  whether  Federal-aid 
funds  should  be  tied  to  conformance 
with  draf^  standards. 

Comments  from  manufacturers  were 
divided.  Those  manufacturers  with 
products  that  meet,  or  are  close  to 
meeting,  the  ASTM  draft  DSRC 
standards  were  in  &vor  of  using  a  draft 
standard  rather  than  a  fully  adopted 
national  standard.  The  majority  of  the 
manufacturers,  and  some  of  the  public 
and  user  agencies,  stated  that  the  CEN 
pre-standards  are  not  suitable  for  North 
America.  It  was  suggested  that  current 
work  on  the  ASTM  standard  covering 
North  American  use  of  the  902  and  928 
megahertz  (MHZ)  band  for  the  DSRC 
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capability  ^should  be  completed  and, 
then,  a  long-term  transition  to  tiie  5.8 
gigahertz  (GHz)  band  should  be 
developed. 

A  majority  of  the  commenters  from 
the  public  and  user  agencies  rejected 
use  of  the  ASTM  draft  DSRC  standards. 
They  stated  that  the  existing  ASTM 
draft  DSRC  standards  are  not 
interoperable  and  would  not  ensure 
interoperability. 

A  few  system  integrators  commented 
that  requiring  conformance  with  the 
ASTM  draft  DSRC  standards  would 
force  all  manufacturers  to  support 
preparation  of  the  final  standard,  thus 
accelerating  the  effort  to  establish  and 
publish  the  national  standards. 

1(b).  Should  the  FHWA  include 
message  set  requirement,  such  as,  the 
Commercial  Vehicle  Information 
Systems  and  Networks  Dedicated  Short 
Range  Communications  Interface 
Requirements  of  April  2.  1996  (The 
Johns  Hopkins  University-Applied 
Physics  Lab)? 

A  majority  of  commenters  agreed  that 
message  set  requirements  are  needed  in 
the  DSRC  standards. 

Manufacturers  commented  that 
message  set  requirements  should  be  part 
of  the  standard,  but  tiiat  they  would 
rather  work  with  a  fully  defined  and 
adopted  DSRC  standard. 

Comments  from  the  public  and  user 
agencies  varied  depending  on  the 
particular  DSRC  application  in  use; 
however,  a  majority  stated  that  message 
set  requirements  should  be  incorporated 
into  the  DSRC  standard  to  the  extent 
practicable. 

The  system  integrators  believed  that 
including  message  set  requirements  as  a 
portion  of  the  DSRC  standard  is 
necessary  and  would  help  force 
commitment  to  reach  an  ^reement  on 
the  DSRC  standard. 

1(c).  Should  compliance  with  specific 
draft  DSRC  standards  be  required  for 
CVO  application  only;  for  both  CVO  and 
ETTM  application;  or  for  CVO.  ETTM. 
and  additional  applications? 

A  slight  majority  of  commenters 
favored  requiring  compliance  with  the 
ASTM  draft  DSRC  standard  for 
application  to  CVO  and  ETTM. 

Comments  from  manufacturers  were 
divided  on  adopting  an  ASTM  draft 
DSRC  standard.  One  half  of  this  group 
stated  that  the  availability  of  Federal-aid 
highway  funds  should  be  tied  only  to  a 
fully  defined  and  endorsed  DSRC 
standard;  while  the  other  half  supported 
the  adoption  of  a  specific  ASTM  draft 
standard.  There  was  a  divergence  of 
views  on  the  extent  of  applicability  of 
a  DSRC  standard.  Some  stated  that  users 
of  simple  applications  should  not  have 
to  pay  for  the  needs  of  complex 


applications.  Others  supported  a  single 
DSRC  standard  for  all  applications. 
Another  group  would  adopt  a  single 
DSRC  standard  applicable  to  both  CVO 
and  ETTM  applications. 

Public  and  user  agency  responses 
were  slightly  varied,  with  all  supporting 
application  of  a  DSRC  standard  to  CVO. 
A  majority  favored  application  of  the 
DSRC  standard  to  both  CVO  and  ETTM. 
A  few  commenters  favored  a  single 
DSRC  standard  for  all  DSRC 
applications. 

Comments  from  the  system  integrators 
supported  a  widely  applicable  DSRC 
standard.  This  group  supported 
immediate  establishment  of  rules  for  use 
of  the  ASTM  draft  DSRC  standard  as  a 
prerequisite  for  Federal-aid  highway 
funding.  According  to  the  system 
integrators,  even  a  draft  DSRC  standard 
could  be  used  as  a  mechanism  to  move 
all  parties  to  agreement  on  the  final 
endorsed  DSRC  standard. 

2.  Should  the  FHWA  require  that 
DSRC  systems  purchased  with  Federal- 
aid  highway  funds  meet  an  escalating 
interoperability  formula?  An  example 
would  be  that,  initially,  all  CVO 
applications  must  be  nationally 
interoperable;  later,  all  new  (after  some 
specified  later  date)  ETTM  systems  and 
system  upgrades  Aust  be  interoperable 
with  CVO  applications;  and,  finally,  all 
other  new  (after  another  specified  even 
later  date)  and  upgrading  DSRC 
applications  must  be  interoperable  with 
CVO  applications. 

The  FmVA  believes  that  nationwide 
interoperability  is  critical  for  the 
efficient  operation  of  vehicles  using 
DSRC  equipment  crossing  the  nation, 
especially  commercial  vehicles,  and, 
thus,  requires  a  national  focus.  The 
ETTM  programs,  on  the  other  band,  and 
possibly  other  DSRC  applications  are 
more  focused  on  regional  travel,  with 
the  exception  of  commercial  carriers. 
Thus,  it  may  not  be  practical  to  require 
all  users  of  DSRC  equipment  to  adhere 
immediately  to  a  national  DSRC 
standard.  Instead,  a  transition  to 
national  interoperability  may  be  the  best 
approach. 

A  significant  majority  (60  percent)  of 
all  commenters  favored  use  of  a  DSRC 
standard  with  an  escalating 
interoperability  formula  as  a 
prerequisite  for  use  of  Federal-aid 
highway  funds. 

A  large  majority  of  the  DSRC 
equipment  manufacturers  and  the  DSRC 
system  integrators  responded  favorably 
to  the  use  of  an  escalating 
interoperability  formula. 

Comments  from  public  and  user 
agencies  were  divided  on  support  for 
application  of  the  escalating 
interoperability  formulas  as  a 


prerequisite  for  use  of  Federal-aid 
highway  funds.  The  public  and  user 
agencies  strongly  supported  continued 
use  of  existing  equipment,  including 
both  transponders  and  readers,  when  a 
DSRC  standard  is  established. 

3.  Should  a  single  DSRC  standard  be 
developed  for  all  DSRC  applications,  or 
should  separate  standards  be  developed 
with  an  assumption  that  trucks  and 
buses,  and  perhaps  other  users,  would 
likely  require  separate  technology  to 
perform  those  functions? 

The  FHWA  recognizes  that  the  CVO 
and  ETTM  applications,  as  well  as  other 
DSRC  applications,  have  different 
requirements  that  have  also  shaped  the 
design  and  operation  of  the  DSRC 
equipment.  While  it  may  be  desirable  to 
have  a  single  DSRC  standard,  it  may  not 
be  practical.  A  possible  alternative 
measure  would  be  to  have  a  single 
DSRC  standard  with  standard  fields, 
such  as,  vehicle  identifier  and  message 
set  identifier,  but  with  different  message 
sets  for  each  application. 

A  majority  (64  percent)  of  all  non- 
Federal  respondents  favored  use  of  a 
single  DSRC  standard  for  all 
applications  as  a  prerequisite  for  use  of 
Federal-aid  funds. 

The  DSRC  equipment  manufactiuers 
and  the  DSRC  system  integrators 
unanimously  favored  development  and 
endorsement  of  an  appropriately 
designed  single  DSRC  standard,  and  its 
use  for  all  ITS  applications  of  DSRC,  as 
a  prerequisite  for  use  of  Federal-aid 
highway  funds. 

Comments  from  the  public  and  user 
agencies  were  more  divided  on  their 
responses  for  and  against  a  single  DSRC 
standard.  Some  of  the  agencies  seemed 
to  favor  a  single  DSRC  standard  with 
multiple  applications  under  its  ' 
umbrella,  which  would  provide 
interoperability,  but  possibly  with 
different  optional  features  (such  as, 
different  message  sets)  for  the  diffierent 
applications.  This  is  differentiated  from 
the  scenario  implied  by  those  questions 
asked  in  the  January  6  notice;  namely, 
a  single  DSRC  standard  %vith  all  of  its 
requirements  applicable  to  all  DSRC 
applications. 

Conclurions 

The  USEKDT  has  a  strong  desire  to 
fecilitate  development  and  acceptance 
of  standards  that  best  serve  the  industry 
and  the  users  of  ITS  technology.  The 
USDOT  is  relying  on  the  DSRC  industry 
and  usera  of  ITS  technology  to  come  to 
agreement  on  the  national  DSRC 
standards.  The  FHWA  has  demonstrated 
its  willingness  to  assist  in  this  process 
by  funding  ASTM,  a  standards 
development  organization,  for  this 
purpose.  Also,  the  FHWA  has  been 
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participating  in  all  discussions 
sponsored  by  the  Intelligent 
Transportation  Society  of  America  (ITS 
America)  that  have  been  taking  place 
between  DSRC  users  and  manufacturers. 
The  FHWA  understands  that  significant 
progress  has  been  made  toward 
agreement  on  a  broad  DSRC  standard  in 
the  ASTM  Draft  No.  7  DSRC  standard, 
prepared  with  industry  and  user 
participation.  It  is  clear  that  the  DSRC 
industry  and  users  have  been  striving  to 
make  progress  on  the  national  DSRC 
standards — many  work  on  their  own 
time  and  at  their  own  expense.  The 
USDOT  is  sincerely  appreciative  for  this 
cooperative  effort,  and  will  continue  to 
encourage  the  DSRC  industry  to  do  its 
part.  The  need  for  national 
interoperability  for  CVO  applications  is 
becoming  more  critical.  Also,  the  total 
national  investment  in  non- 
interoperable  ETTM  equipment 
continues  to  grow  rapidly.  The  USDOT 
would  prefer  that  the  DSRC  industry 
and  users  set  the  necessary  DSRC 
standards  through  a  consensus  building 
process  among  \he  DSRC  vendor  and 
user  communities,  which  the  USDOT  is 
sponsoring  through  ITS  America.  It  is 
imperative  that  the  DSRC  standards  be 
ready  for  ballot  by  the  end  of  1997.  If 
the  ballottable  standard  is  not  available 
by  that  time,  for  publication  by  June 
1998,  of  the  endorsed  DSRC  standards, 
a  meeting  will  be  held  imder  the  ITS 
America  auspices  between  the  USEXDT, 
the  DSRC  users,  and  the  manufacturers 
to  determine  the  extent  of  the  delay.  If 
a  significant  impasse  to  progress 
remains  at  the  conclusion  of  that 
meeting,  the  USDOT  will  initiate  a 
rulemaking  action  to  establish  the 
necessary  standards  to  allow 
interoperability  between  DSRC 
applications. 

(Sec.  60S3(b),  Pub.  L.  102-240. 105  Stat 
1914:  23  U.S.C.  307  note;  49  CFR  1.48) 

Issued  on:  November  19, 1997. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
(PR  Doc.  97-31243  Filed  11-26-97;  8:45  am] 
BIUJNO  CODE  4«10-22-f> 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Oodwt  No.  FHWA-07-2907] 

Outdoor  Advertising  Control 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Nevada  Department  of 
Transportation  (NVDOT)  proposes  to 


amend  the  Highway  Beautification 
Federal/State  Agreement  dated  January 
21, 1972,  between  the  United  States  of 
America  represented  by  the  Secretary  of 
Transportation  and  the  State  of  Nevada. 
DATES:  Comments  must  be  received  on 
or  before  December  29, 1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  FHWA-97- 
2907,  the  Docket  Clerk,  U.S.  DOT 
Docket  Room  PL-401, 400  Seventh 
Street,  SW.,  Washington,  D.C.  20590. 
All  comments  received  will  be  available 
for  examination  at  the  above  address 
between  10:00  a.m.  and  5:00  p.m.,  e.t, 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope/postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Johnson,  Chief,  Program 
Services  Division.  Office  of  Real  Estate 
Services.  HRE-20,  (202)  366-2020;  or 
Mr.  Robert  Black,  Office  of  Chief 
Counsel,  HCC-31,  (202)  366-1359, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Highway  Beautification  Act  of  1965 
(HBA),  codified  at  23  U.S.C.  §  131, 
requires  States  to  provide  effective 
control  of  outdoor  advertising  in  the 
areas  adjacent  to  both  the  Interstate 
System  and  Federal-aid  primary  system. 
States  must  provide  effective  control  as 
a  condition  of  receiving  their  full 
apportionment  of  Federal-aid  Highway 
Funds.  Effective  control  of  outdoor 
advertising  includes  prohibiting  the 
erection  of  new  advertising  signs  except 
for  certain  categories  of  signs  listed  at 
§  131(c). 

One  of  these  sign  categories,  "off 
premise"  signs,  may  be  allowed  by  a 
State  in  zoned  or  unzoned  commercial 
or  industrial  areas.  Signs  in  such  areas 
must  conform  to  the  requirements  of  an 
agreement  between  the  State  and  the 
Federal  Government  which  establishes 
size,  lighting,  and  spacing  criteria 
consistent  with  customary  use.  The 
agreement  between  Nevada  and  the 
FHWA  was  executed  January  21, 1972. 

The  1972  agreement  states  that  the 
State  of  Nevada  may  permit  signs  to  be 
erected  no  closer  than  500  feet  from  an 
intersection  outside  "incorporated 
villages  and  cities."  The  amendment  to 
the  agreement,  the  exact  language  of 
which  is  set  forth  below,  would  use  the 
term  "urbanized  area  boundaries"  as 
defined  by  23  U.S.C.  §  101(a)  in  place  of 
"incorporated  villages  and  cities." 

In  April  1980  the  FHWA  adopted  a 
procedure  to  be  followed  if  a  State 


requested  a  change  in  the  Federal/State 
agreement.  A  State  must  first  submit  its 
proposed  change,  along  with  the  reasons 
for  the  change  and  the  effects  of  such 
change,  to  the  FHWA  Division  Office. 
The  Division,  Region,  and  headquarters 
offices  all  review  and  comment  on  the 
proposal.  If  the  concept  is  approved,  the 
State  must  then  hold  public  hearings  on 
the  proposed  change  to  receive 
comments  from  the  public.  If  the  State 
then  wishes  to  amend  the  agreement,  it 
must  submit:  (1)  the  justification  for  the 
change;  (2)  the  record  of  the  hearings; 
and  (3)  an  assessment  of  the  impact 
These  are  sunmaarized  and  published  in 
the  Federal  Register  for  comments. 
Comments  on  the  proposed  amended 
agreement  will  then  be  evaluated  by  the 
FHWA.  The  FHWA  vrill  then  decide  if 
the  agreement  should  be  amended  as 
proposed  and  will  publish  its  decision 
in  the  Federal  Register.  An  amended 
agreement  will  then  be  sent  to  the  State 
for  signature. 

Nevada  has  completed  the  al>ove 
procedure  up  to  the  point  of  publishing 
in  the  Federal  Register.  No  negative 
comments  were  received  in  response  to 
the  State's  public  hearings  on  this 
proposed  change,  and  several 
supportive  comments  were  received. 
Nevada's  formal  request  provides 
justification  for  the  proposed  revision  to 
the  1972  Federal/State  Agreement.  The 
primary  issue  is  that  the  term 
"urbanized  area  boundaries"  would  be 
more  consistent  with  the  Code  of 
Federal  Regulations  (23  CFR  750, 
Subpart  G)  which  speaks  primarily  of 
urban  areas,  rather  than  incorporated 
cities,  towns,  or  villages.  The  change  in 
the  agreement  is  aimed  primarily  at 
effective  control  of  billboards  in  Clark 
County  (Las  Vegas),  Nevada,  where  a 
vast  part  of  the  metropolitan  area  is 
outside  the  incorporated  city  limits  of 
Las  Vegas.  The  State  of  Nevada  believes 
that  this  change  in  the  agreement  could 
allow  between  20  and  24  new  billboard 
sites  primarily  in  the  Las  Vegas  area. 
The  State  maintains  that  this  would 
result  in  minimal  aesthetic  impact 
because  the  urban  areas  are  generally 
developed  and  contain  numerous  on- 
premise  signs. 

The  PropoMd  Qiange 

The  Federal/State  Agreement  "For 
Carrying  Out  the  National  Policy 
Relative  to  Control  of  Outdoor 
Advertising  in  Areas  Adjacent  to  the 
National  System  of  Interstate  and 
Defense  Highways  and  the  Federal-Aid 
Primary  System"  made  and  entered  on 
January  21, 1972,  between  the  United 
States  of  America  represented  by  the 
Secretary  of  Transportation  acting  by 
and  through  the  Federal  Highway 
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Administrator  and  the  State  of  Nevada 
now  reads  at  Section  HI:  STATE 
CONTROL.  Paragraph  2.  b.  Spacing  of 
Sipts,  as  follows:  "Outside  of 
incorporated  villages  and  cities,  no 
structure  may  be  located  adjacent  to  or 
within  500  feet  of  an  interchange, 
intersection  at  grade,  or  safety  rest  area. 
Said  500  feet  to  be  measured  along  the 
Interstate  or  freeway  bom  the  beginning 
or  ending  of  pavement  widening  at  the 
exit  from  or  entrance  to  the  main- 
traveled  way." 

The  amended  agreement  would  read 
as  follows:  "Outside  of  urbanized  area 
bovmdaries,  as  defined  by  23  U.S.C. 
101  (a),  no  structure  may  be  located 
adjacent  to  or  within  500  feet  of  an 
interchange,  intersection  at  grade,  or 
safety  rest  area.  Said  500  feet  to  be 
measured  along  the  Interstate  or  freeway 
from  the  beginning  or  ending  of 
pavement  widening  at  the  exit  from  or 
entrance  to  the  main-traveled  way." 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 

Issued  on:  November  19, 1997. 
Kenneth  R.  Wykle, 
Federal  Highway  Administrator. 
[FR  Doc.  97-31244  Filed  11-26-97;  8:45  am] 

MLUNQ  CODE  4eiO-a-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminiatration 

[Doetel  Na  NHT8A-97-3137;  Notke  i] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconfonning  1974 
Alfa  Romeo  GTV  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  TrafBc 
Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1974  Alfa 
Romeo  CTV  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1974  Alfia  Romeo 
GTV  that  was  not  originally 
manufectured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactiu^  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manu&cturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 


DATES:  The  closing  date  for  comments 
on  the  petition  is  December  29, 1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-^01,  400 
Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  10  a.m. 
to  5  p.m.] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiired  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  Uie  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1974  Alfa  Romeo  GTV  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
similar  is  the  1974  Alfa  Romeo  GTV  that 
was  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  its  manufactiu^r  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1974 
Alfa  Romeo  GTV  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 


to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1974  Alfa  Romeo  GTV.  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1974  Alfa  Romeo 
GTV  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *.,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systeats,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 


-  ^  ^; 
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Standard  No.  208  Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
bxizzBi.  The  petitioner  states  that  the 
vehicle  is  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  front  designated  seating 
positions,  and  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  designated  seating  positions. 

Standard  No.  214  Side  Impact 
Protection:  installation  pf  reinforcing 
beams. 

Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1974  Alfa  Romeo  GTV  must  be 
reinforced  or  replaced  with  U.S.-model 
components  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  Part  581. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management.  Room  PL-401, 
400  Seventh  St.,  SW.  Washington,  IX: 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
pocket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on  November  21, 1997. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-31172  FUed  11-26-97;  8:45  am] 

BtLUNQ  CODE  4»1(>-6»-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Podcet  No.  NHTSA-07-3150] 

General  Motors  Corporation;  Denial  of 
Application  for  Decision  of 
inconsequential  Noncompliance 

General  Motors  Corporation  (GM) 
determined  that  certain  of  its  1996  J/L/ 
N  model  cars  fail  to  comply  with  the 
requirements  of  49  CFR  571.101, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  101,  "Contit)ls  and 
Displays,"  and  filed  an  appropriate 
report  pursuant  to  49  fcFR  Part  573 
"Defect  and  Noncompliance 
Information  Reports."  GM  also  applied 
to  be  exempted  from  the  notification 
and  remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  March  7,  1997,  and  an 
opportimity  afforded  for  comment  (62 
FR  10618).  This  document  denies  the 
application. 

The  report  submitted  by  GM  states 
that  the  company  has  built  cars  in 
which  some  interior  lights  may  come  on 
while  the  car  is  moving,  for  a  period 
that  may  last  as  long  as  half  an  hour. 
The  only  way  the  driver  can  turn  them 
off  is  to  remove  the  fuse  because  the 
light  switch  will  not  extinguish  them. 
This  is  a  noncompliance  with  S5.3.5  of 
FMVSS  No.  101.  which  requires  that 
sources  of  illumination  forward  of  a 
transverse  vertical  plane  4.35  inches 
rearward  of  the  manikin  "H"  point,  with 
the  driver's  seat  in  its  rearmost  driving 
position,  that  are  not  used  for  controls 
and  displays,  are  not  a  telltale,  and  are 
capable  of  being  illuminated  while  a 
vehicle  is  in  motion,  have  either  (1) 
light  intensity  which  is  manually  or 
automatically  adjustable  to  provide  at 
least  two  levels  of  brightness,  (2)  a 


single  intensity  that  is  barely  discernible 
to  a  driver  who  has  adapted  to  dark 
ambient  roadway  conditions,  or  (3)  a 
means  of  being  turned  off. 

GM's  description  of  the  non- 
compliance follows 

"Vehicles  involved:  Certain  of  these  1996 
vaakea  and  models  (with  estimated  number  of 
cars):  Chevrolet  Cavalier  and  Pontiac  Sunfiie 
0  cars)  coupes  and  convertibles  from  start  of 
production  to  )anuary  16, 1996  (115,351 
cars);  Pontiac  Grand  Am,  Oldsmobile 
Achieva,  and  Buick  Skylark  (N  cars)  from 
start  of  production  to  October  31 ,  1995 
(74,902  cars);  and  Chevrolet  Corsica  and 
Chevrolet  Beretta  (L  cars)  from  start  of 
production  to  November  13, 1995  (61,738 
cars). 

Noncompliance:  "These  vehicles  are 
equipped  with  interior  lights  that  illuminate 
when  a  door  is  opened  or  when  the  driver 
activates  a  switch.  Power  to  the  lights  is 
turned  on  and  off  by  a  control  module,  rather 
than  by  direct  action  of  the  door  or  light 
switches.  One  of  the  parts  in  the  control 
module  is  a  field  effect  transistor  (FET). 

Because  of  manufacturing  variances  in  the 
FETs,  the  condition  of  the  FET  in  some 
modules,  in  combination  with  the 
programming  of  the  module,  can  cause  a 
situation  where  the  module  will  not  turn  on 
the  lights  when  the  door  is  opened.  Five 
minutes  later,  there  is  a  fifty  percent  chance 
that  the  lights  will  turn  on.  If  that  does  not 
happen,  there  is  an  increasing  chance  at  ten. 
fifteen,  twenty,  twenty-five,  and  thirty 
minutes  that  the  lights  will  turn  on.  If  the 
lights  are  turned  on  at  one  of  those  five 
minute  increments,  they  will  then  remain  on 
for  uptto  thirty  minutes,  unless  the  fuse  is 
removed  to  cut  power  to  the  module.  Moving 
the  light  switch  or  ignition  to  "off"  will  not 
cause  the  module  to  turn  off  the  lights. 

In  August  1995,  GM  found  a  1996  N  car  in 
Mffaich  the  interior  lights  failed  to  turn  on 
when  a  door  was  opened.  In  September,  GM 
determined  the  cause  of  the  problem  and  its 
supplier  of  FETs  began  inspecting  10%  of 
them.  In  October,  GM  started  its  own 
screening  of  all  incoming  FETs.  In  )anuary 
1996,  CM  learned  of  and  began  investigating 
the  potential  for  the  lights  to  come  on  and 
stay  on. 

Even  in  the  affiected  cars,  this  Condition  ia 
intermittent  The  incidence  is  higher  during 
cold  weather  and  in  vehicles  with  interior 
light  configurations  that  place  a  higher  load 
on  the  circuit. 

This  table  identifies  the  lights  in  these 
vehicles  that  are  forward  of  a  transverse 
vertical  plane  4.35  inches  rearward  of  the 
mannequin  "H"  point  with  the  driver's  seat 
in  its  rearmost  driving  position: 


Chassis 


J  . 
N 


Base 
trim 


Body  type  and  options 


Coupe 

Coupe  and  GT  w/sunroof 
Convertible 


Dome  lamp 


Map  Kghts  in 
rearview  mir- 
ror 


X 
X 
X 


Footweli 
lamps 
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Chassis 

Body  type  and  options 

Dome  lamp 

Map  lights  in 
rearview  mir- 
ror 

Footwetl 
lamps 

Uplevet 
trirr) 
With 
sunroof 
L 

AM ~ ~ 

X 

X 
X 

X 

Based  on  GM's  examination  of  can  and 
modules,  no  more  than  9.5%  of  the  vehicles 
with  modules  built  befi^re  100%  inspection 
of  FETs  began  have  a  FET  that  could  lead  to 
this  problem. 

Field  experience  indicates  the  actual 
incidence  is  much  lower.  Within  the  total 
estimated  population  of  251,991  can  that  are 
potentially  affected ,  GM  has  p>aid  for 
replacement  of  the  modules  in  just  under  one 
percent  (2,464)  under  warranty  (through 
October  31, 1996).  For  can  with  modules 
made  after  the  100%  inspection  of  FETs 
began,  the  rate  is  about  0.5%.  Because  the 
module  performs  several  functions,  there  are 


other  unrelated  malfunctions  that  could  lead 
to  replacement  of  the  module  and,  absent  the 
FET  problem,  the  rate  of  warranty 
replacements  for  can  of  comparable  age  is 
0.3%.  Therefore  the  rates  attributable  to  the 
FET  estimated  to  be  approximately  0.7  and 
0.2%  respectively. 

GM  has  received  no  reports  of  accidents  or 
injuries  related  to  this  condition. 

To  help  assess  the  magnitude  of  the 
interior  light  during  nighttime  driving,  GM 
measured  the  luminance  values  (light  on 
windshield  sur&ce]  &om  the  driver's  eye 
position  in  representative  vehicles,  with  the 
exterior  lights  on  (low  beam)  and  with  the 


interior  lights  both  off  and  on.  The  test  setup 
is  shown  in  Attachment  B. 

The  meastirements  were  made  in  a 
darkened  laboratory  with  a  flat  black  surface 
ten  feet  ahead  of  the  can.  A  white  fwper 
target  was  placed  on  the  windshield,  so  that 
the  total  light  impinging  on  the  windshield 
was  measured,  not  just  what  was  reflected 
from  the  glass  sur&ce.  The  instnunant  panel 
illumination  was  at  the  maximum  setting.  A 
Minolta  Luminance  Meter.  Model  LS-1200 
(range:  0.001  to  299900  cd/m(2),  was  used. 

These  values  are  in  fbot-lamberts  and  an 
the  average  of  two  readings  for  each  can 


Cm 


Interior 

imenor 

KgMsolf 

IqMs  on 

in 

.16 

J8 

.16 

M 

.12 

M 

.23 

m 

.21 

M 

.38 

j07 

.14 

.04 

20 

J  coupe  wth  sunrod  . 
N  coupe  with  sunroof 

J  convertiWe 

N  with  tMse  trim  »....>. 

Jcoupe 

N  with  upieval  trim 

L 

Average 


Attachment  C  shovrs  the  range  of 
luminance  levels  for  human  vision  and  the 
zones  of  photopic.  mesopic,  and  scotopic 
vision.  Adaptation  occun  when  the 
luminance  changes  from  one  zone  to  another. 
The  levels  with  the  interior  lights  both  off 
and  on  within  the  mesopic  ("rod  and  cone") 
SODB. "  (Attachments  B  and  C  are  on  &le  with 
tiM  application  in  NHTSA's  Docket  Room.) 

GM  supported  its  application  for 
inconsequential  noncompliance  with 
the  following. 

"1.  £>riving  in  total  darkness,  with  no  lights 
from  other  vehicles,  no  street  lighting,  and  no 
light  from  buildings  is  the  wont  case,  but  it 
is  also  infrequent.  Daylight  is  half  of  the  day, 
but  only  18.3%  of  vehicle  trips  and  20.2%  of 
vehicle  miles  occur  from  7:00  p.m.  through 
6:00  a.m.  (From  1990  NPTS  Databook, 
Nationwide  Personal  Transportation  Survey, 
voL  n,  figure  5.27).  Based  on  1993  daU  from 
the  Federal  Highway  Administration.  1.045 
billion  of  the  annual  1.623  billion  passenger 
car  miles  traveled  were  on  "urban"  roads, 
streets,  and  highways  (from  Highway 
SUtistics  1993.  Table  VM-1). 

2.  As  measured  in  GM's  test,  the  change  in 
luminance  level  that  a  driver  would 
experience  is  small  and.  significantly,  does 
not  cross  one  of  the  adaptation  boundaries. 

3.  Clare  is  an  undesirable,  but  inevitable 
feature  of  night-time  driving  and  driven  can 
successfully  adapt  to  it.  A  recent  report  for 
NHTSA  by  Jan  Theeutves  and  John 


AUiBrdinck.  The  Belationship  Between 
DiMComfort  Glare  and  Driving  Behavior,  DOT 
HS  808  452  (1996),  shows  that  adapUtion 
includes  driving  more  slowly  and  investing 
more  effort.  Major  sources  of  glare  include 
the  lights  of  other  vehicles,  street  lights,  and 
lights  on  building,  parking  lots,  signs,  and 
billboards  adjoining  streets  and  highways. 
The  headlights  of  a  nearby  vehicle  can  easily 
be  many  times  brighter  than  any  of  these 
interior  lights. 

4.  On  some  of  these  can.  the  only  affiected 
lights  are  in  the  fbotwells.  below  the 
instrument  panel.  While  they  are  in  the  area 
covered  by  the  standard,  they  are  not  in  the 
driver's  forward  field  of  view  and.  as  a  matter 
of  common  sense,  are  less  likely  to  be  a 
source  of  troublesome  glare.  On  other  can. 
map  lights  mounted  in  the  rearview  mirror 
assembly  are  involved.  These  lights  point 
downward  and  are  also  much  less  likely  to 
be  a  source  of  troublesome  glare. 

5.  This  condition  caimot  occur  in  90.5%  of 
the  can.  Field  data  shows  that  the  actual 
incidence  is  much  lower. 

6.  Many  driven  will  be  alerted  to  the 
presence  of  a  problem  because  they  will 
notice  that  the  interior  lights  are  not  on  when 
they  enter  their  can.  Because  the  absence  of 
interior  lights  when  entering  the  can  at  night 
is  an  inconvenience,  driven  will  be  likely  to 
return  the  can  to  dealen  for  repair.  Many 
can  are  likely  to  be  repaired  before  the  driver 
experiences  illumination  of  the  interior  lights 
during  night-time  driving. 


7.  CM  has  received  no  reports  associating 
this  condition  with  any  kind  of  an  accident 
or  injury. 

To  reach  the  worst  case  condition,  several 
low  probability  events  have  to  coincide— the 
car  has  to  be  one  of  the  9.5%  potentially 
affected,  the  car  has  to  be  driven  at  night,  the 
illumination  from  external  sources  must  be 
unusually  low,  and  the  condition  must 
maniisst  itself.  Further,  even  if  this  series  of 
unlikely  events  occun,  data  indicate  the 
driver  should  be  able  to  successfully  adapt  to 
the  increased  light,  as  he/she  does  on  a 
regular  basis  to  other  sources  of  light 
Therefore,  because  the  expected  coincidence 
of  these  events  is  extremely  low  and  the 
effects  on  the  driver  are  minimal;  this 
condition  is  inconsequential  to  motor  vehicle 
safety." 

No  comments  were  received  on  the 
application. 

'The  purpose  of  SS.3.5  is  to  ensure  the 
accessibility  and  visibility  of  motor 
vehicle  controls  and  displays  and  to 
facilitate  their  selection  imder  daylight 
and  nighttime  conditions,  in  order  to 
reduce  the  safety  hazards  caused  by  the 
diversion  of  the  driver's  attention  from 
the  driving  task,  and  by  mistakes  in 
selecting  controls.  The  operator  of  a  GM 
vehicle  that  is  noncompUant  with 
FMVSS  No.  101  in  the  manner 
described  is  likely  to  be  confronted 
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unexpectedly  with  activation  of  the 
interior  lamps  while  the  vehicle  is  in 
motion.  This  would  be  likely  to  divert 
the  driver's  attention  from  the  driving 
task.  It  would  also  create  a  level  of 
interior  glare  for  up  to  30  minutes  that 
would  not  otherwise  occur.  Compliance 
with  S5.3.5  should  remove  interior  glare 
from  the  driver's  forward  field  of  view. 

GM  conducted  tests  to  compare  the 
light  on  the  windshield  surface  with  the 
interior  lights  on  and  oft.  These  tests 
were  performed  in  a  darkened 
laboratory  with  a  black  siuface  10  feet 
ahead  of  the  test  vehicle.  This  is  a 
simulation  of  the  worst-case  scenario  for 
the  increased  glare,  as  there  would  be 
no  other  light  sources  from  buildings, 
other  cars,  or  street  lamps.  The  contrast 
between  the  relatively  dark 
surroundings  and  the  interior  lights 
would  provide  the  most  glare 
discomfort.  GM  found  that  when  the 
interior  lights  were  turned  on,  the 
luminance  values  ranged  from  two  to 
over  nine  times  greater  (an  average  of 
five  times  greater)  than  when  the 
interior  lights  were  turned  off.  In  the 
agency's  opinion,  this  is  excessive  glare 
for  many  low-light  driving  scenarios 
and  is  the  type  of  situation  NHTSA 
sought  to  preclude  with  S5.3.5. 

To  justify  granting  its  application,  GM 
sought  to  persuade  the  agency  that  the 
likelihood  of  the  noncompliance 
occurring  is,  in  fact,  small.  For  the 
noncompliance  to  happen,  it  argued  that 
the  vehicle  must  be  one  of  the  9.5 
percent  that  is  affected,  that  it  must  be 
driven  at  night,  that  the  light  from 
external  sources  must  be  "imusually 
low,"  and  that  the  condition  must 
manifest  itself.  In  GM's  view,  the 
probability  of  this  series  of  events 
occurring  is  low. 

NHTSA  disagrees  with  this  rationale, 
in  part  because  it  does  not  believe  that 
the  light  from  external  sources  must  be 
"unusually  low"  for  there  to  be  an 
effect.  NHTSA  staff  conducted  a  few 
informal  tests  using  their  own  vehicles. 
Uniformly,  when  these  individuals 
turned  on  the  interior  dome  and  map 
lights  during  night  time  driving,  they 
found  the  light  to  be  an  impairment  to 
their  vision.  These  tests  were  conducted 
in  relatively  unlit  areas  as  well  as  areas 
with  some  ambient  light  from  street 
lamps  and  buildings.  In  all  cases,  the 
impediment  to  vision  was  significant. 
Further,  to  determine  whether  the 
conclusions  made  performing  the 
informal  tests  would  also  be  reached 
with  the  subject  vehicles,  agency  staff 
examined  a  1996  Chevrolet  Cavalier. 
The  vehicle  was  examined  in  a  garage 
with  moderate  ambient  light.  This 
examination  reinforced  the  agency's 
view  that  the  noncompliance  is 


detrimental  to  safety.  The  dome  light 
and  the  two  map  lights  (integrated  with 
the  dome  light)  not  only  created 
distracting  reflections  in  the 
windshield,  but  also  on  the  side 
windows  and  the  interior  rear  view 
mirror.  The  tests  that  GM  conducted 
only  considered  the  light  on  a  piece  of 
paper  attached  to  the  windshield.  This 
measurement  does  not  consider  these 
other  reflections,  which  are  distracting 
in  nature.  Based  on  NHTSA's  judgment, 
the  noncompliance  could  hinder  vision 
in  areas  with  ambient  light  that  is  more 
than  "unusually  low."  NHTSA  has 
concluded  that  a  safety  problem  could 
occur  as  a  result  of  the  noncompliance 
in  areas  mth  higher  glare  from  exterior 
light  sources. 

GM  also  believes  that  even  if  the 
interior  lights  turn  on,  the  driver  wiU  be 
able  to  adapt  successfully  to  the  glare 
created,  specifically  arguing  that  the 
change  in  luminance  level  is  small  and 
does  not  cross  one  of  the  "adaptation 
botmdaries."  Attachment  C  of  GM's 
petition  contains  a  table  showing  three 
consecutive  ranges  of  luminance  values: 
photopic,  mesopic,  and  scotopic.  GM 
states  that  visual  adaptation  must  occur 
when  the  luminance  values  go  from  one 
level  to  the  next.  It  therefore  asserts  that, 
because  the  limiinance  values  attained 
in  its  tests  are  all  within  the  mesopic 
level,  there  will  be  an  insignificant 
effect  on  the  driver's  vision. 

NHTSA  disagrees  with  this  rationale 
as  well.  When  comparing  the  luminance 
values  a  driver  would  experience  with 
the  interior  lights  both  off  and  on.  GM 
fotind  a  maximum  increase  of  900 
percent  with  the  lights  on,  with  an 
average  increase  of  500  percent.  While 
the  range  of  the  luminance  values  may 
remain  within  one  of  the  adaptation 
levels,  it  is  NHTSA's  judgment  that 
increasing  the  interior  light  in  a  vehicle 
by  nine  times  will  have  a  significant 
effect  on  the  driver's  vision.  With  such 
a  large  increase  in  glare,  it  could  be 
difficult  to  operate  a  vehicle  at  night. 
This  situation  could  be  further 
exacerbated  if  an  inexperienced  or 
elderly  driver  were  operating  the 
vehicle.  Inexperienced  drivers  may  not 
yet  be  femiliar  with  adapting  to 
commonly-encountered  glare,  and  the 
elderly  may  have  lost  their  ability  to 
cope  with  it  effectivelv. 

Finally,  GM  states  tnat  glare,  although 
imdesirable,  is  inevitable  and  drivers 
can  successfully  adapt  to  it.  It  cites  in 
support  a  study  by  Jan  Theeuwes  and 
John  Alfertlinck,  The  Relationship 
Between  Discomfort  Glare  and  Driving 
Behavior,  DOT  HS  808  452  (1996). 
However,  the  authors  of  the  study 
analyzed  the  effects  of  glare  from 
sources  such  as  other  vehicles,  building, 


signs,  et  al,  on  driving  habits,  and 
concluded  that,  to  adapt  to  glare,  drivers 
went  more  slowly  and  invested  more 
effort.  A  study  which  is  more  on  point 
was  conducted  by  the  University  of 
Michigan  Transportation  Research 
Institute  (UMTRI)  in  1985  (UMTRI-85- 
31).  This  study  measured  the  effects  of 
various  vehicle  interior  lighting  systems 
on  driver  sight  distance  at  night,  and 
foimd  that  turning  on  the  interior 
lighting  systems  of  a  vehicle  could 
reduce  forward  sight  distance  by  as 
much  as  20  percent.  Further,  the  effect 
was  much  more  pronoimced  for 
rearward  visibility,  though  the  test  data 
obtained  couldn't  be  translated  into 
rearward  visibility  distance.  UMTRI  did 
conclude  that  objects  behind  the  test 
subjects,  when  viewed  in  the  rearview 
mirror,  are  much  more  likely  not  to  be 
visible  when  the  interior  lights  are 
illuminated.  This  study  shows  that 
drivers  will  not  completely  adapt  to  the 
increased  light  created  by  interior  lights 
during  nighttime  driving. 

GM  also  stated  that  oncoming 
headlamps  can  be  "many  times  brighter 
than  any  of  these  interior  lights." 
NHTSA  agrees  that,  to  adapt  to  the 
glare,  the  drivers  would  naturally  go 
more  slowly  and  invest  more  effort  in 
the  task  of  driving  because  their  vision 
is  impaired.  However,  the  agency  sees 
inconsistencies  when  comparing  the 
adaptation  to  the  interior  li^ts  of  the 
subject  vehicles  and  to  the  external  light 
sources  mentioned  in  the  study.  The 
external  light  sources  such  as  those  from 
oncoming  cars  and  street  lights  are 
inevitable  because  they  provide 
necessary  illumination  of  surroundings. 
A  driver  must  leam  to  adapt  to  these 
forms  of  glare  because  they  are  very 
common.  Conversely,  the  interior  light 
illumination  during  night  driving  is  not 
common.  Since  it  is  not  the  practice  of 
drivers  to  drive  at  ni^t  with  their 
interior  lights  on.  it  is  unlikely  that  the 
driver  of  one  of  GM's  noncompUant 
vehicles  has  ever  had  to  cope  with  such 
a  situation.  Further,  the  nature  of 
external  light  sources  is  that  they  are 
fairly  transient.  Because  a  vehicfe  is 
moving,  the  external  glare  is  usually  not 
constant,  but  a  light  source  within  the 
vehicle  would  provide  constant  internal 
glare,  and  up  to  30  minutes  of  it 

In  stmunary,  NHTSA  does  not  agree 
with  GM's  argmnent  that  the 
noncompliance  reflects  a  rare  problem 
that  will  create  insignificant  problems 
should  it  arise.  Of  the  approximately 
20.000  vehicles  that  have  not  yet  been 
repaired,  some  will  inevitably  suffer  this 
noncompliance  at  night.  Moreover, 
NHTSA  believes  that  this 
noncompliance  has  the  potential  to 
create  an  unsafe  situation  which  is 
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consequential  to  motor  vehicle  safety 
even  in  conditions  where  there  are 
external  light  sources. 

Accordingly,  for  the  reasons  stated 
above,  GM  has  not  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  to 
safety  and  its  application  is  denied. 

(49  U.S.C  30118,  30120;  delegation  of 
authority  at  49  CFR  1.50  and  S01.8) 

Issued  on:  November  21, 1997. 
L.  Robert  Shehon, 

Associate  Administrator  for  Safety 
Perfonnance  Standards. 
[FR  Doc  97-31266  Filed  11-26-97;  8:45  am] 
■UJNOCOOE  4eio-sa-p 


DEPARTMBrr  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Dodcat  No.  NHTSA-87-3140] 

Nisaan  Motor  Corporation.  U.8JL; 
Denial  of  Application  for  Daciaion  of 
inconaaquantial  NoTKompiianca 

Nissan  Motor  Manufacturing 
Cotporation  USA,  (Nissan)  determined 
that  certain  Nissan  Sentra  4-door  sedans 
fail  to  comply  with  the  requirements  of 
49  CFR  571.108.  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  "Lamps, 
Reflective  Devices  and  Associated 
Equipment,"  and  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573 
"Defisct  and  Noncompliance 
Information  Report."  Nissan  also 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C  30118(d)  and  30120(h)  on  the 
basis  that  the  noncompliance  is 
inconsequential  to  motor  vehicle  safety. 

Notice  of  receipt  of  an  application 
was  published  on  December  18,  1996. 
and  an  opportxinity  afforded  for 
comment  (61  FR  66744).  This  notice 
denies  the  application. 

Paragraph  S5.1.1  of  Standard  No.  108 
requires  that  each  motor  vehicle  shall  be 
equipped  with  certain  lamps  and 
reflective  devices  designed  to  conform 
to  applicable  SAE  Standards  or 
Recommended  Practices  referenced  in 
the  Standard.  The  stop  lamp  function  of 
a  rear  combination  lamp  assembly  must 
meet  the  photometric  performance 
requirements  of  SAE  1586  FEB84.  To 
determine  photometric  performance, 
measurements  of  light  intensity  are 
taken  at  19  test  points  in  a  geometric 
grid.  The  grid  is  further  broken  down 
into  five  separate  zones.  The  measured 
test  point  values  that  are  located  within 
a  zone  are  added  together  to  provide  a 
zone  total  which  must  meet  a  minimum 
value. 


Based  on  its  tests,  Nissan  believes  that 
the  taillamp  function  of  the  combination 
lamps  in  certain  Nissan  Sentra  4-door 
sedans  meet  or  exceed  all  test  criteria 
and  is  in  compliance  with  Standard  No. 
108.  Further,  the  stop  lamp  function  of 
certain  rear  combination  lamp 
assemblies  in  those  vehicles  meet  the 
requirements  in  Zones  1,  2,  4,  and  5. 

However,  in  certain  lamps,  the 
minimum  requirements  in  Zone  3  for 
the  stop  lamp  function  were  not  met. 
The  photometric  results  for  the  tested 
lamps  of  the  Sentra  4-door  sedan  stop 
lamp  function  in  Zone  3  are  discussed 
in  the  decision  portion  of  this  notice, 
and  are  set  forth  in  Nissan's  application, 
which  has  been  filed  in  the  National 
Highway  Traffic  Safety  Administration 
Docket  Section. 

According  to  Nissan,  from  December 
11, 1995.  through  September  1996,  the 
company  manufactured  approximately 
65,000  1996  and  1997  model  year 
Nissan  Sentia  4-door  sedans  with 
combination  tail/stop  lamp  assemblies 
that  it  determined  did  not  comply  with 
the  stop  lamp  photometric  requirements 
of  SAE  J586  FEB84  as  incorporated  by 
reference  in  Standard  No.  108.  J586 
FEB84  defines  19  test  points  for  stop 
lamps  that  must  emit  a  specified  range 
of  light  intensity.  These  test  points  are 
grouped  into  five  zones  and  their 
intensities  are  stmimed  to  arrive  at  a 
total  within  each  zone.  Each  zone's  total 
has  a  required  value,  measured  in 
candela,  that  must  be  met,  with  none  of 
the  test  points  falling  below  60  per  cent 
of  its  specified  value. 

Nissan  stated  that  it  discovered  that 
the  total  candela  of  the  five  test  points 
measured  across  2U>ne  3  in  some  lamps 
that  it  tested  did  not  meet  the  required 
minimum  of  380  candela  for  Zone  3.  All 
other  zone  totals  were  within  Standard 
No.  108's  specifications  for  the  stop 
lamp  fimction,  and  all  the  Standard's 
criteria  were  met  for  the  taillamp 
function. 

Nissan  8up{>orted  its  application  for 
inconsequential  noncompliance  with 
the  following: 

Nissan  [we]  believe  the  failure  of  tiie  stop 
lamp  portion  of  the  rear  combination  lamp 
assembly  to  meet  photometric  requirements 
in  one  of  five  zones  is  inconsequential  to 
motor  vehicle  safety  for  the  following 
reasons: 

A  NHTSA  sponsored  study  titled  "Driver 
Perception  of  Just  Noticeable  DifCerencels)  in 
(of  Automotive)  Signal  Lamp  Intensities" 
[DOT  HS  808  209.  September  1994) 
demonstrated  a  change  in  luminous  intensity 
of  25  percent  or  less  is  not  noticeable  by  most 
drivers.  Since  all  of  the  stop  lamps  Nissan 
tested,  except  one,  were  closer  to  the 
standard  than  25  percent,  the  noncompliance 
is  likely  undetectable  to  the  human  eye.  The 
single  worst  case  sample  was  25.5  percent 


below  the  standard  in  zone  3  but  exceeds  the 
photometric  requirements  of  zones  one,  two, 
four,  and  five  and  meets  or  exceeds  all  other 
FMVSS  and  SAE  requirements. 

The  stop  lamp  is  more  than  five  times 
brighter  than  the  tail  lamp.  A  following 
driver  will  have  no  problem  detecting  the 
moment  of  brake  application. 

The  two  combination  lamp  assemblies  are 
supplemented  by  a  Center  High  Mounted 
Stop  Lamp  (CHMSL).  The  Sentra's  CHMSL 
illuminates  at  over  two  times  the  minimum 
standard  to  provide  not  only  strong  warning 
of  brake  application  to  the  following  driver, 
but  also  vehicles  further  back  in  the  traffic 
flow.  Nissan  believes  the  supplementary 
benefit  of  the  bright  CHMSL  helps  to     ' 
compensate  for  any  dimiidshed  stop  lamp 
performance. 

The  combination  tail/stop  lamp  assemblies 
are  mounted  high  in  the  vehicle's  body  near 
the  beltline.  This  mounting  location  provides 
excellent  line  of  sight  visibiUty  to  a  following 
driver. 

Nissan  is  not  aware  of  any  accidents, 
injuries,  owner  complaints  or  field  reports 
related  to  this  condition. 

In  similar  situations  NHTSA  has  granted 
the  applications  of  various  other  petitioners. 
See.  for  example,  61  Federal  RegistBr, 
January  22. 1996  (petition  by  General 
Motors);  56  Fe«ieral  Ragiiter  59971 , 
November  26, 1991  (petition  by  Subaru  of 
America);  and  55  Fadaral  RegiatBr  37601. 
September  12. 1990  (petition  by  Hella  Inc). 

No  comments  were  received  on  the 
application. 

NHTSA  has  carefully  considered 
Nissan's  arguments  and  the  fects  in  this 
case.  It  is  reassuring  to  have  Nissan 
affirm  that,  in  spite  of  the  photometric 
failures,  the  stop  lamp  "is  more  than 
five  times  brighter  than  the  tail  lamp," 
as  is  the  Sentra's  mandated  center 
highmounted  stop  lamp.  However,  this 
is  no  less  than  what  Standard  No.  108 
already  requires  for  the  pair  of  stop 
lamps.  Because  the  pair  of  stop  lamps 
are  mounted  within  the  range  of  height 
from  the  road  specified  by  Standard  No. 
108,  the  fact  that  they  may  be  mounted 
near  the  beltline  is  regarded  as  a  neutral 
safety  factor  for  purposes  of  this 
discussion.  In  the  final  analysis,  it 
appears  to  NHTSA  that  the  company 
has  imderstated  the  magnitude  of  the 
noncompliance  in  comparison  with  the 
data  it  has  submitted,  and  that  the 
severity  of  the  noncompliance  reflects 
flaws  in  Nissan's  design  and 
manufacturing  process  that  cannot  be 
overlooked  regardless  of  compensating 
factors  such  as  the  location  of  other  stop 
lamps  and  the  conformance  of  the  stop 
lamps  in  question  with  the  other  four 
zonal  requirements. 

The  agency  deems  it  relevant  to  its 
decision  to  deny  Nissan's  application  to 
discuss  briefly  the  accommodation  that 
Standard  No.  108  already  makes  for 
manufacturers  by  imposing  less  than  the 
absolute  performance  requirements 


established  by  other  Federal  motor 
vehicle  safety  standards.  As  Nissan 
indicates,  the  first  step  in  determining^ 
the  photometric  compliance  of  a 
lighting  device  with  Standard  No.  108  is 
to  measure  the  candela  at  a  number  of 
discrete  teal  points,  and  then  compare 
them  with  tire  values  (minimum  or 
maximum)  established  by  the  standard. 
When  NHTSA  initially  proposed  in  late 
1966  that  lamps  "comply"  widi 
Standard  No.  108,  industry  represented 
that  it  could  not  maauiscture  every 
lamp  to  meetwery  single  test  point 
without  a  substantia}  cost  penalty 
imjustified  by  safety.  NKTSA  aeoeptad. 
this  argument.  In  adopting  Standard  No. 
108,  the  agency  specified  that  lamps  be 
"designed  to  comply"  with  applicable 
photometric  specificationa.  On  a 
number  of  occasions  since,  NHTSA  has 
stated  that  it  will  not  consider  a  lamp 
to  be  noncompliant  if  its  failtire  to  meet 
a  test  point  is  random  and  occasional. 
Thus,  historically,  there  has  never  been 
an  absolute  requirement  that  every 
motor  vehicle  lighting  device  must  meet 
every  single  photometric  test  point  in 
order  to  comply  with  Standard  No.  108. 

NHTSA  further  accommodated  the 
industry  when  Standard  No.  108 
adopted  the  SAE's  zonal  system  as  an 
alternative  method  of  determining 

f>hotometric  compliance  of  certain 
amps.  Under  this  system,  individual 
test  points  are  grouped  into  a  "zone" 
with  nearby  test  points.  The  values  are 
measured  and  added.  I£  the  sum  equals 
or  exceeds  the  total  of  the  minimum 
required  for.all  test  paints  within  the 
zone,  the  zone  is  judged  to  comply,  even 
if  one  or  two  of  its  test  points  fail  to 
meet  its  individual  candela 
specification,  (as  long  as  the  failure  is 
not  less  than  60  percent  of  the 
prescribed  value.)  Thus,  an  individual 
test  point  within  a  zone  may  fail  by  up 
to  40  percent. 

Nissan  asks  that  NHTSA  go  even 
further  in  accepting  a  lower  level  of 
performance,  citing  three  instances  in 
which  it  believes  that  the  agency  has 
granted  inconsequentiality  applications 
where  failures  of  luminous  intensity  of 
less  than  25  percent  have  occurred,  the 
threshold  at  which  it  believes 
differences  in  light  output  become 
noticeable. 

The  agency  has  reviewed  the  cases 
cited  by  Nissan  (GM,  Subaru,  Hella)  in 
order  to  judge  whether  they  afEord  a 
precedent  for  granting  this 
inconsequentiality  application.  NHTSA 
has  concluded  that  none  of  the  cases  are 
on  point,  and,  further,  that  the  agency 
should  clarify  the  apparent 
misunderstanding  of  its  comments 
regarding  25  percent  luminous  intensity 
differences. 


GM  determined  that  turn  signal  lamps 
on  Buick  Century  passenger  cars  failed 
to  meet  Zone  3  by  an  average  of  10 
percent  among  the  17  lamps  tested 
while  the  three  compliant  zones 
exceeded  the  light  iatanstty-. 
requirements  by  at  least  20  percent; 
Because  the  failures  averaged  far  less 
than  25  percent,  GM  argued  that  they 
would  not  be  detectable  by  the  naked 
eye.  However,  Nl£FSA  granted  tha 
application  onthe'iiasis'that,  overall 
the  perfoiuianee  of  the  lan^s  would  be 
consistent  with  that  of  lamps  meeting 
the  mininnim  raquir^BentB.in  every 
zone.  In  the  case  of  Nissan,  the  ~ 
magnitude  of  failtue-wu  consideraUy:-. 
greater;  a  number  of  individual  test 
point  failures  exceed  25  percent,  up  to 

35.6  percent  b^OW  the  minimnm 

requirement  Even  using  the  zonal 
method,  18  of  34  zones  tested  fail  to 
meet  Standard  No.  108,  one  zone  failing 
by  up  to  25.5  percent 

Siibaru  discovered  that  amber  front 
side  reflex  reflectors  on  some  of  its 
vehicles  failed  to  meet  Standard  No. 
108's  performance  requirements.  Subaru 
contended  that  die  luminance 
transmittance  failures  were  all  less  than 
20  percent  of  the  mitiimnrp  values 
specified  by  the  standard.  According  to 
demonstrations  that  it  had  conducted, 
observerscoold  not  differentiate    . 
between  the  reflected  light  of  complying 
and  noncom|>lying  reflectors  at 
distances  of  30  ,  60,  and  10&  meters. 
NHTSA  accepted  this  aigiunent  and 
granted  the  application.  NHTSA  notes 
that,  in.this  instance,  the 
inconsequential  effect  of  the 
noncompliance  was  demonstrated  by 
tests  with  observers,  and  that  the 
failures  were  at  individual  test  points 
and  not  zones,  as  in  the  Nissan 
noncompliance.  Further,  conformance 
of  stop  lamps  is  demonstrably  more 
important  to  motor  vehicle  safety  than 
that  of  front  side  reflex  reflectors. 

In  the  Hella  case,  NHTSA  testing  had 
discovered  that  eight  of  18  combination 
stop/taillamps  had  exceeded  tha 
nHudmum  candela  penmssible  at 
certain  test  points  for  the  taillamp 
function.  Hella  argued  that  none  of  its 
failures  exceeded  the  maximum 
intensity  by  more  than  20  percent 
NHTSA  granted  the  application  on  the 
basis  that  real-world  voltages  were 
typically  lower  than  test  voltages,  and 
that  any  excessive  candela  values  would 
be  reduced  upon  installation  and  even 
further  reduced  as  the  lamp  aged.  In 
other  words,  the  probabili^  of  the 
noncompliant  lamps  contributing  to 
glare  was  reduced  in  the  real  world 
because,  as  installed  and  used,  their 
noncompliant  maxima  may  have  been 
reduced  to  a  level  of  near  conformance. 


Again,  the  failure  was  smaD  and  was  for 
test  point  failures  rather  than  zone 
failures.  The  actual  effect  of  real  world 
voltages  on  the  Nissan  lamps  is  not 
known,  but  is  of  little  consequence 
because,  except  for  vehicle  voltage,  the 
effect  of  all  external  evratrsuch  as  dirt 
and  age  is  to  lower  the  lamp's  intensity. 
This  makes  a  dim  atop  lamp  an  even 
greater  risk. 

As  stated^  NHTSA^wisharto  clarify  its 
occasional  statementsrthat  diflareucas  in 
light  output  do  not  become  notica^e 
until  thetris  a  differential  of  25  percent 
between  the  light  sources  being 
compared.  This  langoagB  was  based  on 
a  study  condiurted  by  NHTSA  tided 
"Driver  Perception  of  JustNotioeaUe 
Difiisrences  of  Automotive  Signal 
Lamps"  (DOT  HS808209).  ki  outlining- 
its  rationale,  Nissan  seems  to 
mistmderstand  the  research  done  on 
"just  noticeable  diSarences"  (JND). 
First  the  research  on  JND  is  based  on 
individuals  looking  at  lamps  frxun  a 
single  vantage  point  in  front  of  the 
lamps,  that  is,  comparing  infensities  of 
single  test  pointsi 

It  is  not  valid  to  use  the  JND 
justification  for  judging,  the  affect  of  - 
zonal  intensity  failures;  Driver&do-not 
look  at  zones  when  they  observe  lamps, 
they  look  at  the  lamp  bova.  very  oarrow 
angles  hesed  on  the  distance  betweea 
their  eyes  and  the  distance  to  the  lamp. 
Using^  the  JND  justification  on  zones 
would  imply  that  drivers  would  he 
locrfdngat  lamps,  from  aH  the  test  poiBta'' 
in  the  zoae  simultaneotisly.and 
somehow  integmting  the  numerous 
intensities  into  some  false- 
representation  of  hew  intense  the  lamp 
should  be.  This  is  simply  not  thexase. 
Fot  this  reason,  the  JND  argument  is  not 
applicable  to  zone  failures. 

Because  it  is  the  central  portion,  Zone 
3  is  the  most  critical  area  ojf  the  stop  - 
lamp.  It  is  aimed  direcdy  at  the 
following  traffic.  With  respect  to 
Nissan's  noncompliance,  104  of  the  170 
test  points  (the  total  number  of  test 
points  from  the  group  of  lamps  tested) 
in  Zone  3  did  not  meet  the  minimum 
requirements.  This  shows  that  the 
noncompliances  are  very  specific  to  one 
particular  zone.  It  also  suggests  an 
apparent  failure  of  quality  control 
procedures  rather  than  random  test 
point  noncompliances  throughout  all 
five  zones.  Occasional  random 
noncompliances  are  to  be  expected  in 
this  very  complicated  design  and 
manufactiuing  process.  It  is  for  this 
reason  that  the  "designed  to  comply" 
provision  is  contained  in  the  lighting 
standard.  Further,  NHTSA  has  always 
interpreted  the  "designed  to  comply" 
requirement  to  include  well-defined 
quality  control  procedures. 
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On  the  vehicles  that  NHTSA  tested, 
fourteen  test  points  failed  by  more  than 
25  percent,  with  the  worst  case  test 
point  being  over  35  percent.  When  using 
the  zone  compliance  measurement.  18 
Qut  of  the  34  zones  tested  failed  to  meet 
the  minimum  requirements,  one  zone 
failing  the  zone  total  by  slightly  over  25 
percent.  Again,  the  agency  believes  that 
these  are  not  random,  occasional 
bulures  of  the  type  that  NHTSA 
•onetimes  encounters  in  the  course  of 
its  compliance  testing.  Instead,  the 
pervasiveness  of  the  failures  is  evidence 
of  flaws  in  Nissan's  design  and 
manufacturing  process. 

To  further  support  granting  its 
application,  Nissan  staff  brought  two 
identical  Sentras  equipped  with 
noncomplying  lamps  for  NHTSA  staff  to 
examine.  The  stop  lamps  on  these 
vehicles  were  examined  both  in  a  garage 
which  was  moderately  lighted  and 
outside  in  daylight  where  the  skies  were 
overcast.  Nissan  performed  photometric 
testing  on  each  vehicle  before  they  were 
examined  and  found  that  on  one 
vehicle,  the  left  and  right  stop  lamps 
produced  a  sum  of  386  and  293  candela 
in  Zone  3,  respectively.  On  the  other 
vehicle,  the  left  and  right  stop  lamps 
produced  a  sum  of  384  and  330  candela 
in  Zone  3.  respectively.  As  previously 
stated,  the  required  minimum  for  Zone 
3  is  3M  candela.  NHTSA  staff  examined 
the  vehicles  from  a  number  of  different 
distances  and  angles  for  approximately 
five  minutes  in  each  setting. 

Based  on  this  examination,  NHTSA 
staff  did  not  see  a  stark  difference 
between  any  of  the  stop  lamps,  although 
most  of  the  staff  membiBrs  could 
determine  that  the  lamp  with  the  Zone 
3  measurements  of  293  candela  was  the 
dimmest.  However,  this  type  of 
examination  does  not  convince  NHTSA 
that  the  noncompliance  is 
inconsequential  to  safety.  In  the  real 
world,  drivers  following  one  of  the 
subject  vehicles  would  not  always  have 
the  luxury  of  intently  examining  the 
vehicles  from  a  number  of  angles  for  a 
long  period  of  time.  They  would,  in 
many  cases,  have  to  make  split  second 
judgments  as  to  whether  the  vehicle  in 
front  of  them  has  its  brake  lamps 
illuminated. 

Through  crash  data  analysis,  NHTSA 
has  found  that  many  rear  end  crashes 
occur  as  a  result  of  a  driver's  inattention 
to  the  area  ahead  of  the  vehicle.  Drivers 
may  be  operating  the  radio,  using  a 
cellular  phone,  or  any  number  of  non- 
driving  related  activities.  To  see  the 
vehicles  in  front  of  them,  they  must 
often  rely  on  their  peripheral  vision.  In 
these  situations,  it  may  not  be  readily 
apparent  that  one  of  the  subject  vehicles 
has  its  stop  lamps  illuminated.  On  the 


subject  vehiclea,  even  the  stop  lamps 
which  comply  with  the  minigmm 
requirement  for  Zone  3,  do  so  by  a 
narrow  margin.  The  worst  failure  among 
the  noncompliant  lamps  was  over  25 
percent  below  the  minimum  for  Zone  3. 
Because  of  this,  the  noncompliance  has 
the  potential  to  confuse  following 
drivers  as  to  whether  it  is  a  stop  lamp 
or  a  tail  lamp  which  they  are  seeing.  In 
an  emergency  situation,  when  drivers 
compare  the  subject  lamps  with  other 
nearby  stop  lamps  or  widb  their  memory 
of  a  stop  lamp,  they  may  not  make  the 
correct  judgment  quickly  enough.  In 
certain  sitiiations,  a  fraction  of  a  secorid 
may  be  all  the  time  the  driver  has  to 
make  the  necessary  crash  avoidance 
maneuver.  This  may  not  be  ample  time 
for  the  driver  to  discern  whether  the 
lamp  is  a  tail  lamp  or  a  stop  lamp.  It  is 
this  added  level  of  risk  associated  with 
these  vehicles  that  must  drive  a  decision 
regarding  safety  consequences. 

This  concern  about  nsk  of  incorrect 
identification  is  supported  by  a  1986 
study  sponsored  by  NHTSA  and 
conducted  by  the  University  of 
Michigan  Transportation  Research 
Institute  (UMTRI-86-28).  In  this  study, 
test  subjects  were  presented  with  two 
lamps  intended  to  simulate  a  U.S.  tail 
lighting  system.  These  lamps  were 
illuminated  to  18,  40,  60,  80,  and  100 
candela.  After  the  lamps  were 
illuminated  to  one  of  these  levels,  the 
test  subject  was  asked  to  quickly 
determine,  only  by  the  brightness  of  the 
lamps,  whether  they  were  signaling 
braking  or  presence  (vehicle's  taillamps 
on).  When  the  lamps  were  illuminated 
to  80  candela,  the  test  subjects 
identified  the  lamps  as  signaling  braking 
90  percent  of  the  time.  When  they  were 
illuminated  to  60  candela,  the  test 
subjects  identified  the  lamps  as 
signaling  braking  74  percent  of  the  time. 
Finally,  when  the  lamps  were 
illimiinated  to  40  candela,  the  test 
subjects  identified  the  lamps  as 
signaling  braking  only  39  percent  of  the 
time.  Of  the  five  test  p>oints  in  Zone  3, 
the  standard  requires  that  three  have  a 
minimum  value  of  80  candela  and  two 
have  minimum  value  of  70  candela. 
Also,  according  to  Nissan's  test  data 
submitted  with  its  application,  the 
lowest  value  obtained  at  any  test  points 
on  the  subject  vehicles  was  45.1 
candela.  These  data  lead  NHTSA  to 
believe  that  the  Nissan  noncompliance 
could  lead  drivers  following  the  subject 
vehicles  to  mistake  the  stop  lamps  for 
tail  lamps.  Thus,  the  risk  of  being  in  a 
crash  would  be  higher  for  the  Nissan 
vehicles  compared  to  vehicles  with 
complying  lamps. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  applicant  has 
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failed  to  meet  its  burden  of  persuasion 
that  the  noncompliance  herein 
described  is  inconsequential  to  safety, 
and  its  application  is  denied. 

(49  U.S.C.  30118,  30120;  delegation  of 
authority  at  49  CFR  1.50) 

Issued  on:  November  21. 1997. 
Ucardo  MaittMtt, 
Administrator. 

(FR  Doc.  97-31264  Filed  11-26-97;  8:45  am] 
■UJNQ  COM  4tt»-»# 


DEPARTMENT  OF  TRANSPORTATION 

SurfBM  TraiMporlaHon  Board 
(STB  DodMt  tH.  AB-477  (Sub-No.  3Xn 

OwansvM*  TMmtawl  Company.  Inc.— 


and  \Mlifl»  CounHaa.  ■.  and  Qlbaon  and 
M 


On  November  7, 1997,  OtvensvIIle 
Terminal  Company,  Inc.  fOTC)  filed 
with  the  S\uiace  Transportation  Board 
(Board)  a  peUtion  '  under  49  U.S.C. 
10502  for  exemption  bom  the 
provisions  of  49  U.S.C.  10903  to 
abandon  a  line  of  railroad  known  as  the 
Browns-Poseyville  line,  between 
milepost  205.0  at  or  near  Browns,  IL, 
and  milepost  227.5  near  PoseyviUe,  IN, 
a  distance  of  22.5  miles  in  Edwards  and 
White  Counties,  IL,  and  Gibson  and 
Posey  Counties,  IN.  The  line  traverses 
U.S.  Postal  Service  Zip  Codes  62818. 
62844,  47616,  and  47633.  The  line 
includes  the  stations  of  Browns, 
milepost  205.0;  Grayville,  milepost 
213.5;  Griffin,  milepost  219.9;  and 
Stewartsville,  milepost  225.4. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  the  railroad's 
possession  will  be  made  available 
promptly  to  diose  requesting  it.  The 
interest  of  railroad  employees  will  be 
protected  by  the  conditions  set  forth  in 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.CC.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  February  25, 
1998. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 


'  Thi»  petition  it  a  refiling  of  OTC's  April  15. 
1997  submission  in  STB  Docket  No.  AB-477  (Sub- 
No.  IX).  On  August  1.  1997,  the  Board  denied  the 
petition  without  prejudice  to  OTC's  filing  an 
abandonment  application.  OTC  did  not  adhere  to 
the  Board's  directive  in  the  August  1  decision  in 
filing  this  petition  for  exemption.  Consequently, 
although  the  Board  is  publishing  noUce  of  the  filing 
of  the  instant  petition  based  on  representations 
made  therein,  OTC  is  advised  tiiat  the  petition  may 
be  rejected  if  oppoaition  is  received. 


no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(0(25). 

All  interested  (>ersons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  December  18, 1997. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-477 
(Sub-No.  3X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street  N.W. ,  Washington,  DC  20423- 
0001,  and  (2)  Thomas  F  McFarland,  Jr., 
McFarland  &  Herman,  20  North  Wacker 
Drive,  Suite  1330.  Chicago,  IL  60606- 
2902. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  available  within  60 
days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  November  21, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  97-31223  Filed  11-26-97;  8:45  am) 

BOiJNOCOOE  4S1S-40-P 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  Treasury, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pub.L.  104-13  (44  U.S.C  3506(c)(2)(A)). 
Cturently,  the  Community  Development 
Financial  Institutions  Fund  (the  Fund) 
within  the  Department  of  the  Treasury 
is  soliciting  comments  concerning  the 
Bank  Enterprise  Award  (BEA)  Program. 

DATES:  Written  comments  should  be 
received  on  or  before  January  27, 1998 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  comments  to 
Jeannine  Jacokes,  Commiuity 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW,  Suite  200  South, 
Washington,  D.C.  20005,  Fax  Number 
(202)  622-7754. 

FOR  FURTHER  INFORMATKN*  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  the  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW,  Suite  200  South. 
Washington,  D.C.  20005,  or  call  (202) 
622-8662. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Bank  Enterprise  Award 
Program. 

OMB  Number:  1505-0153. 

Abstract:  The  purpose  of  the 
Community  Development  Ranking  and 
Financial  Institutions  Act  of  1994  (Act) 
was  to  create  the  Fund  to  promote 
economic  revitalization  and  commimity 
development  through  investment  in  and 
assistance  to  Community  Development 
Financial  Institutions  (CDFIs).  The 
Fund's  BEA  Program  helps  achieve  this 
purpose  through  an  incentive  system  for 
insured  depository  institutions  to, 
among  other  things,  increase  their 
lending  to  and  investment  in  CDFIs  by 
rewarding  participating  institutions 
with  awards. 

Current  Actions:  The  Fimd  is  in  the 
process  of  making  minor  technical 
revisions  to  its  regulations  (12  CFR  part 
1806),  application  and  final  report,  in 
order  to  publish  a  Notice  of  Funds 


Availability  (NOFA)  for  the  third  roimd 
of  the  BEA  Program. 

Type  of  review:  Extension  with 
change,. 

Affected  Public:  Insiired  depository 
institutions. 

Estimated  Number  of  Respondents: 
70-75. 

Estimated  Time  Per  Respondent: 
Application:  10;  Final  Report:  7. 

Estimated  Total  Annual  Burden 
Hours:  1,240. 

Requests  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the         ^ 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  technology;  and  (e) 
estimates  of  capital  or  start-up  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  provide 
information. 

Authority:  12  U.S.C.  1834a,  4701, 4704. 
4713;  12  CFR  part  1806. 

Dated:  Kovembar  28, 1997. 
Maurice  A.  Jones, 
Acting  Depu  ty  Director. 
(FR  Doc.  97-3128S  Filed  11-26-97;  8:45  am] 
BNXMO  COOC  4tA-7»^ 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

November  18, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1 545-1 1 30. 
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Fonn  Number:  IRS  Form  8816. 

Type  of  Review:  Extension. 

Title:  Special  Loss  Discount  Account 
and  Special  Estimated  Tax  Payments  for 
Insurance  Companies. 

Description:  Form  8816  is  used  by 
insurance  companies  claiming  an 
additional  deduction  under  CRC  section 
847  to  reconcile  their  special  loss 
discount  and  special  estimated  tax 
payments,  and  to  determine  their  tax 
benefit  associated  with  the  deduction. 
The  information  is  needed  by  the  IRS  to 
determine  that  the  proper  additional 
deduction  was  claimed  and  to  insure 
the  proper  amount  of  special  estimated 
tax  was  computed  and  deposited. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  3,000. 

Recordkeeping  6  hr.,  42  min. 

Learning  about  the  law  or      53  min. 

the  form. 
Preparing,  copying,  assem-    1  hr..  2  min. 

bling,  and  sending  the 

form  to  the  IRS. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  25,890  hours. 

OMB  Number:  1545-1151. 

Form  Number:  IRS  Form  8818. 

Type  of  Review:  Extension. 

Title:  Optional  Form  to  Record 
Redemption  of  Series  EE — U.S.  Savings 
Bonds  Issued  After  1989. 

Description:  If  an  individual  redeems 
U.S.  Savings  Bonds  issued  after  1989 
and  pays  qualified  higher  education 
expenses  during  the  year,  the  interest  on 
the  bonds  is  excludable  fropi  income. 
The  form  can  be  used  by  the  individual 
to  keep  a  record  of  the  bonds  cashed  so 
that  he  or  she  can  claim  the  proper 
interest  exclusion. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  25,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — ^ 7  min. 

Learning  about  the  law  or  the  form     4  min. 

Preparing  the  form  17 

min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22,500  hours. 

OMB  Number:  1545-1288. 

Form  Number:  IRS  Form  8828. 

Type  of  Review:  Extension. 

Title:  Recapture  of  Federal  Mortgage 
Subsidy. 

Description:  Form  8828  is  needed  to 
compute  the  section  143(m)  tax  on 


recapture  of  the  Federal  Subsidy  from 
use  of  qualified  mortgage  bonds  and 
mortgage  credit  certificates  in  cases 
where  the  financing  is  provided  after 
1990  and  the  home  subject  to  the 
financing  is  sold  during  the  first  9  years 
after  financing  was  provided.  IRS  uses 
the  information  to  determine  that  the 
proper  amount  of  Federal  subsidy  is 
recaptured. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 
'    Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  4  hours. 

Frequency  of  Response:  Other  (for 
year  of  sale  of  home). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,868  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoiUnd. 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-31163  Filed  11-26-97;  8:45  am) 
aauNS  COK  4aao-oi-p 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Rsview; 
Comment  Request 

November  19,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (RS) 

OMB  Number:  1545-1554. 

Form  Number:  IRS  Form  MTQ/941 
and  Schedule  B  (Form  MTQ/941). 

Type  of  Review:  Revision. 

Title:  Montana  Quarterly  Tax  Report/ 
Employer's  Quarterly  Return  (MTQ/ 
941);  and  Employer's  Record  of  Federal 
Tax  Liability  (Schedule  B). 

Description:  Form  MTQ/941  is  used 
by  employers  to  report  payments  made 
to  employees  subject  to  income  and 


social  security  and  Medicare  taxes  and 
the  amounts  of  these  taxes.  The  state  of 
Montana  and  the  Simplified  Tax  and 
Wage  Reporting  Systems  (STAWRS) 
have  formed  a  partnership  to  explore 
the  potential  or  combining  Montana's 
quarterly  reports  for  state  withholding. 
Old  Fund  Liability  tax,  and 
Unemployment  Insurance  with  the 
Employer's  Quarterly  Federal  Tax 
Return  (Form  941).  One  form  will  satisfy 
both  state  and  fisderal  requirements  and 
will  make  employer  filing  faster  and 
easier. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households,  Not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  175. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


MTCV941 

ScheduleB 

Recorxl- 

9  hr.,  34  min  .... 

2  hr.,  53  min. 

keep- 

ing. 

Learning 

18  min  

6  min 

atx>ut 

the  law 

or  the 

form. 

Preparing 

28  min  

9  min. 

the 

form. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  6,486  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-31164  Filed  11-26-97;  8:45  am) 
8IUJNQ  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

November  21, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pub.L.  104-13.  Copies  of  the 
submission(s)  may  t>e  obtained  by 
calling  the  Treasury  Bureau  Clearance 
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Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Kernuw  Service  QSS) 

OMB  Number:  New. 

Form  Number:  IRS  Form  8854. 

Type  of  Review:  New  collection. 

Title:  Expatriation  Information 
Statement 

Description:  Internal  Revenue  Code 
(IRC)  section  6039G  and  Notice  97-19 
provide  information  reporting 
requirements  for  taxpayers  who  lose 
U.S.  citizenship  or  cease  to  be  taxed  as 
U.S.  lawful  f>ermanent  residents.  Form 
8854  is  used  to  report  this  information. 

Respondents:  Individual  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  11,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Parti 

Parts  1  and  II 

Record- 

4 hr..  16  min 

keep- 
ing. 

Learning 
about 
the  law 
or  the 
form. 

Preparing 
the 
form. 

9  min 

37  min  

26  min. 

3  hr..  46  min. 

Parti 

Parts  land  II 

Copying, 

20  min  ..„ 

35  min. 

assem- 

bing. 

and 

send- 

ing the 

form  to 

the 

IRS. 

Parts  t  and  II      DEPARTMENT  OF  THE  TREASURY 

WMte  House  Conference  Center 
Meeting 

AOBICY:  Advisoiy  Commission  to  the 
President  of  the  United  States. 

ACTION:  Notice  of  meeting. 


Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  25,550  hours. 

OMB  Number:  1545-1447. 

Regulation  Project  Number:  CQ-4&- 
94  Final. 

Type  of  Review:  Extension. 

Title:  Losses  on  Small  Business  StocL 

Description:  Records  are  required  by 
the  Service  to  verify  that  the  taxpayer  is 
entiUed  to  a  section  1244  loss.  The 
records  will  be  used  to  determine 
whether  the  stock  qualifies  as  section 
1244  stock. 

Respondents:  Individual  or 
households,  Business  or  other  for-profit 

Estimated  Number  of  Recordkeepers: 
10.000. 

Estimated  Burden  Hours  Per 
Recordkeeper:  12  minutes. 

Estimated  Total  Recordkeeping 
Burden:  2,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  hitemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Biiilding,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-31165  Filed  11-26-97;  8:45  am] 
BtUMQ  COOC  a3»41-P 


1:  The  agenda  for  the  first 
meeting  of  the  Commission  to  Study 
Capital  Budgeting  includes  a  discussion 
of  organizational  and  process  issues, 
including  staffing  requirements  and  the 
need  for  subcommittees;  the  work  of  the 
Commission,  particularly  the  goals  and 
objectives  of  the  Commission,  and  the 
major  issues  and  question  requiring 
backgroimd  research  and  evaluation;  the 
schedule  and  location  for  the  next  and 
subsequent  meetings  of  die 
Commission. 

DATES:  December  13, 1997. 

TIME:  10:00  a.m.  to  4:00  p.in. 

addresses:  White  House  Conference 
Center.  Truman  Room,  726  Jackson 
Place,  N.W.,  Washington,  D.C 

Meeting  is  open  to  the  public.  Limited 
seating  cajwcity  is  available. 

FOR  FURTHBt  INFORMATION  CONTACT: 

Maynard  Comiez,  Room  4449,  Main 

Treasury,  Washington,  D.C.  20220, 

Telephone:  (202)  622-2310. 

Ma jnard  CoBles, 

Senior  Economic  Adviaor/WO. 

IFR  Doc.  97-31147  File(Pll-26-47: 8:45  am) 

BILLMQ  COM  4tie-as-P 


Friday 

November  28,  1997 


Part  II 


Department  of 
Energy 


48  CFR  Part  970 

Acquisition  Reguiatlon:  Department  of 
Energy  Management  and  Operating 
Contracts;  Final  Rule 
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DEPARTMErfT  OF  ENERGY 

48  CFR  Part  970 
RIN1M1-AB-37 

Acquisition  Regulatton;  Department  of 
Energy  IManagement  and  Operating 
Contracts 

AOBKY:  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  published  a  final  rule  amending 
the  Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  incorporate 
certain  contract  reform  initiatives  on 
June  27, 1997  (62  FR  34842).  Among  the 
initiatives  is  the  implementation  of 
DOE's  diversity  policy,  which  requires 
that  contractors  take  appropriate  action 
to  develop  and  meet  diversity 
performance  goals  as  part  of  their 
business  operations.  DOE  is  adopting  a 
diversity  contract  clause  to  ensure 
uniform  implementation  of  this  policy 
in  its  management  and  operating 
contracts. 

EFFECTIVE  OATE:  December  29,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  B.  Smith,  U.S.  Department  of 
Energy,  Office  of  Economic  Impact  and 
Diversity,  1000  Independence  Avenue, 
S.W..  Washington,  DC  20585-0901. 
(202)  586-8383,  or  Romulo  L.  Diaz.  Jr., 
Esq..  U.S.  Department  of  Energy,  Office 
of  General  Counsel,  1000  Independence 
Avenue,  S.W.,  Washington.  DC  20565- 
0103.  (202)  586-2902. 

8UPPLa»n-ARY  INFORMATION: 

L  Introductkm 

In  its  Strategic  Plan  for  Diversity, 
which  was  published  in  1994,  the 
Department  established  goals  for 
enhanced  partnerships  with  small, 
minority  and  women-owned  businesses; 
minority  educational  institutions  (i.a., 
Historically  Blacli  Colleges  and 
Universities;  Hispanic  serving 
educational  initiatives:  and  Native 
American  Institutions);  employees;  and 
conununities.  The  Department's 
diversity  goals  were  included  in 
amendments  to  the  DEAR  published  on 
Jime  27,  1997  (62  FR  34842,  34864.  new 
§  970.2601(b)).  The  Department  has 
articulated  on  numerous  occasions  its 
intent  to  evaluate  contractor 
performance  consistent  with  DOE 
policies  and  authorities  as  they  may  be 
interpreted  and  implemented  in  li^t  of 
Adamnd  Constructors  Inc.  v.  Peiia,  115 
S.  Ct.  2097  (1995). 

Notice  of  the  Department's  proposal 
to  adopt  a  clause  to  be  added  at  48  CFR 
§970.5204-81  for  inclusion  in  all 
management  and  operating  contracts 


was  published  for  public  comment  in 
the  Federal  Register  at  62  FR  44350  on 
August  20,  1997.  Guidance  for  the 
preparation  of  a  diveraity  plan  by  a  for- 
profit  contractor — originally  developed 
for  use  with  DOE's  "Sample  Contract 
Provisions  for  Department  of  Energy 
Performance  Based  Management 
Contracts  (Model  Contract)  with  For- 
Profit  Contracton" — was  reproduced  for 
informational  purposes  as  an  appendix 
to  the  Department's  proposal.  (62  FR 
44351)  A  public  hearing  on  the 
proposed  rulemaking  was  scheduled  fior 
September  4,  1997,  and  the  public 
comment  period  closed  on  September 
19, 1997.  No  comments  were  received 
on  the  proposal,  nor  were  there  any 
requests  to  speak  at  the  public  hearing. 
Accordingly,  in  order  to  implement  the 
Department's  diversity  policy  found  at 
48  CFR  970.2601(b),  the  final  rule 
adopts  without  modification  the  clause 
previously  proposed  to  be  added  at 
section  970.5204-81. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

B.  Review  Under  Paperwork  Reduction 
Act 

DOE  has  determined  that  the  clause 
requiring  submission  of  a  diveraity  plan 
by  DOE  contractora  is  necessary  to 
implement  the  diveraity  policy 
enunciated  at  48  CFR  970.2601(b).  The 
information  in  the  diveraity  plan,  to  be 
submitted  initially  upon  award  of  a  new 
contract  and  updated  annually 
thereafter,  will  be  used  by  DOE 
contracting  officen  to  evaluate 
contractor  performance  and  determine 
whether  DOE's  policy  of  developing 
innovative  strategies  to  increase 
opportimities  for  small,  minority  and 
women-owned  businesses  and 
educational  institutions  is  being 
advanced.  Approximately  36 
management  and  operating  contracton 
will  be  subject  to  the  diveraity  plan.  The 
Department's  best  estimate  is  that  the 
burden  will  average  40  houra  per 
contractor,  the  total  aimual  burden  is 
estimated  to  be  approximately  1440 
houra. 

Comments  were  solicited  on  the 
Department's  need  for  this  information 
in  the  proposed  rule,  whether  the 
information  would  have  practical 


utility,  the  acciuacy  of  the  provided 
burden  estimates,  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  any 
other  suggested  methods  for  minimizing 
respondents'  burden.  No  comments 
were  received. 

The  Office  of  Management  and  Budget 
approved  the  diveraity  plan  information 
collection  on  October  23, 1997,  and 
assigned  to  it  OMB  Number  1910-4100. 
OMB  approval  for  the  information 
collection  expires  April  30, 1998. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
contains  a  currenUy  valid  OMB  control 
number.  5  CFR  1320.5(b). 

C.  Review  Under  the  National 
Environmental  Policy  Act 

Punuant  to  the  Coimcil  on 
Environmental  Quality  R^ulations  (40 
CFR  Parts  1500-1508),  the  Department 
of  Energy  has  established  regulations  for 
its  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  Piu^uant  to 
Appendix  A  of  Subpart  D  of  10  CFR  Part 
1021,  the  Department  has  determined 
that  today's  regulatory  action  is 
categorically  excluded  firom  the  need  to 
prepare  an  enviroiunental  impact 
statement  or  an  environmental 
assessment.  Today's  rule  amends  an 
existing  rule  without  changing  its 
environmental  effect  (Categorical 
Exemption  A5). 

D.  Review  Under  Executive  Order  12812 

Executive  Order  12612,  52  FR  41685 
(October  30, 1987),  requires  that  rules  be 
reviewed  for  any  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  If  there 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a 
policy  action.  The  Department  has 
determined  that  this  rulemaking  will 
not  have  a  substantial  direct  efifect  on 
the  institutional  interests  or  traditional 
functions  of  States. 

E.  Review  Under  Executive  Order  12988 

With  regard  to  the  review  reqiiired  by 
section  3(a)  of  Executive  Order  12988, 
DOE  has  completed  the  required  review 
and  determined  that,  to  the  extent 
permitted  by  law,  the  regulations  meet 
the  relevant  standards  of  Executive 
Order  12988. 


F.  Review  Under  ihe  Regulatory 
Flexibility  Act 

Tbe  Regulatory  Flexibility  Act  (5 
U.S.C.  §$  601-612)  requires  dot  an 
agency  prepare  an  initial  reguiatorjr 
flexiUlityanalysis,.aHl  pidinish.^ 
analysis  or  a  summary  at  the  time  of 
publication  of  general  notice  of 
proposed  nilemakiag  for^he  rule.^ 
U.S.C  ^603.  JhiB  reqiitiainent  does  not 
apply  if  the  agency  certifies  that  diaruls 
will  not,  if  prQmulgated,iiaxe  at  . 

significant  tinnnninir  wnp«^  fm  ( 

substantial  number  of  small  entities.  5 
U.S.C§  605(b). 

DOE  certifies  that  requiring  the 
inclusion  ofadausftinOCK  contracts  . 
which  requires  the  contnctor  to  submit, 
a  plan  that  e]q>laina  itaapproach  »n<i 
actions  to  promoting  diveisity, 
consistent  with  Depaitaientidjmlicy. 
would  not  have  a  ajgnifinant-  economie 
impact  on  a  substaatial  number  of  amall 
entities.  The  diversity  plan  daiiav  : 
would  be  included  in  aU  DOE 
management  and  operating  contractSi 
which  historically  have  bmn  cost 
reimbursement  contracts.  Thus.  DOE 
believes  that  this  rule  will  not  have  an 
adverse  economic  impact  on  any  small 
entity. 

G.  Review  Under  Ae  Unfunded    ■ 
Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  federal  agency  to  prepare 
a  written  assessment  of  the  efiiects  of 
any  federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 


one  year.  The  Act  also  reqidies  a 
Fedoal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  ofBcacs  of  state,^  local,  and  tribal, 
governments  on  a  psopoaed  "significant 
intaigoMemmental  numdata^"  and  it 
requires  an  agency  to  develop  a  plan  for 
giving  Jiotice  and  opportunity  to  timefy 
input  to  potentially  affected  small 
governments  befbra^establiahkig.any 
requirements  that  nd^  aignifJcaatly  or 
uniquely  affect  8niaU.goveiBZBBnts..Ths 
rule  published  today  doea  not  contain 
any  fisdaral  mandate,  so  these  ' 
requirements  do  not  apply. 

H.  CongFesaonalNotificatknt: 

As  required  by  S  U.S.C.  $801.  DOE 
will  report  to  Congress  on  the 
promulgation  of  the  rule  prior  to  its 
effective  data.  Tbie  report  will  state  that 
it  has  been  determined  that  the  rule  is 
not  a  "majorrule"  as  dafinadby  5 
U.S.C§  804(2). 

List  of  SnbiectB>fia4a:  CFK  Part  •» 

Government  prociuement 

Issued  in.  Waahingtoo,  DC,  on  Novambw 
21. 1997. 

Fadarico  Psfia, 

Secretary  of  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  9  of  Tide  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

PART  97a-OOE  MANAQEMENT  AND 
OPERATWIQ  CONTRACTS 

1.  The  authority  citation  for  Part  970 
continues  to  read  as  follows: 

Authority:  Sec  162  of  the  Atomic  Eneigy 
Act  of  1954  (42  U.S.C  2201)  and  Sac.  644  (rf 


the  Depaitment  of  Eoaigy  Oganization  Act, 
Public  Law  95-91  (42  U.S.C  7254). 

2.  Subsection  970.2602-2  is  amoided 
by  redesigBBttng  Ae  curreot  paagrapbn 
as  parsBaplt  (a),  and  by  revi^gifae 
tide  and  addinga  new  pangr^>b.^),to 
read  as  follows: 


9n.2902-2    ConlFact 


(b)  The  Contsacting  Officer  abd): 
insert  the  clause  at  48  CFR  QKAR)- 
970.5204-81  Diveraity  Piaain. 
management  and  operating  contacts. 

3.  Subpart  970.S2  is  amended  to  add 
section  970.5204-81  to  reed  as  follows: 

•7ase04^«t    mwaraityPlHc 

As  prescribed  in  48  CFR  (I£AR) 
970.2602-4(b),  insert  the  following 
rlaniw 

DivosityPlan 
(December  1997^ 

The  Contractor  shall  submit  a  Divenity 
Plan  to  the  ContnKrting  Officer  for  approval 
within  90  days  after  the  efiectiTe  date  of  tfaia- 
contract  The  contractor  shall  cubmit  an 
update  to  its  Plan  with  its  annual  fse 
proposal.  Guidance  for  preparation  of  a 

Diversity  Plan  is  provided  in  Appendix . 

The  Man  shall  include  innovative  strategies 
for  inaeaaiag  opportunities  to  fully  use  the 
talents  and  capabilitias  of  a  diverse  woik 
force.  The  Plan  shall  address,  at  a  minimmn, 
the  ContFKlor's  approach  for  promoting 
diversity  through  (1)  the  Contractor's  work 
force,  (2]  educational  outreach,  (3) 
community  involvement  and  outreach.  (^ 
subcontracting,  and  (5)  economic 
development  (including  technology  transfiBr). 

(FR  Doc.  97-31256  Filed  11-26-97;  8:45  am] 
aajjNO  coor  s4ao-oi-p 


Friday 

November  28,  1997 


Part  III 


Department  of 
Education 


34  CFR  Parts  682  and  685 
Federal  Family  Education  Loan  Program 
and  William  D.  Ford  Federal  Direct  l.oan 
Program;  Final  Rule 
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DEPARTMENT  QF  EDUCATION 

34  CFR  Parts  682  and  685 
RIN  1840-AC46 

Federal  Family  Education  Loan 
Program  and  William  D.  Ford  Federal 
Direct  Loan  Program 

AGENCY:  OfBce  of  Postsecondaiy 

Education.  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
Federal  Family  Education  Loan  (FFEL) 
Program  regulations.  34  CFR  Part  682, 
and  the  William  D.  Ford  Federal  Direct 
Loan  (Direct  Loan)  Program  regulations, 
34  CFR  Part  685,  to  modify 
requirements  in  these  programs.  These 
modifications  eliminate  certain 
differences  in  the  requirements  of  the 
FFEL  and  Direct  Loan  programs  and 
reduce  burden. 

DATES:  Effective  date:  These  regulations 
take  effect  July  1,  1998.  However, 
affected  parties  do  not  have  to  comply 
Mdth  the  information  collection 
requirement  in  §  685.212  until  the 
Department  of  Education  publishes  in 
the  Federal  Register  the  control  number 
assigned  by  the  Office  of  Management 
and  Budget  (OMB)  to  this  information 
collection  requirement.  Publication  of 
the  control  number  notifies  the  public 
that  OMB  has  approved  this  information 
collection  requirement  under  the 
Paperwork  Reduction  Act  of  1995. 
FOR  PJRTHER  MFORMATION  CONTACT:  Mr. 
Kenneth  Smith.  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW,  ROB-3,  room  3045,  Washington, 
DC  20202-5346.  Telephone:  (202)  708- 
8242.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  between  8  a.m.  and  8  p.nL, 
Eastern  time,  Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLBCNTARY  INFORMATION:  On 
September  25, 1997,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  FFEL 
Program  and  the  Direct  Loan  Program  in 
the  Federal  Register  (62  FR  50462). 

The  NPRM  included  a  discussion  of 
the  major  issues  surrounding  the 
proposed  changes  that  will  not  be 
repeated  here.  The  following  list 
summarizes  those  issues  and  identifies 
the  pages  of  the  preamble  to  the  NPRM 
on  which  a  discussion  of  those  changes 
can  be  found: 


Sections  682.201  and  685.301 
Students  with  Need  of  $200  or  Less 

The  Secretary  proposed  to  establish  a 
provision  that  would  allow,  but  not 
require,  a  school  to  choose  not  to 
originate  a  Direct  Subsidized  Loan  for  a 
student  with  a  calculated  need  of  $200 
or  less,  (page  50462) 

Sections  682.202(c)(5),  682.401(b)(10). 
and  685.202(c)(4)    Refund  of  FFEL 
Program  Origination  Fees  and  Insurance 
F^remiums  and  of  Direct  Loan  Program 
Loan  Fees 

The  Secretary  proposed  a  new 
provision  that  would  provide  for  the 
refund  of  the  applicable  portion  of  the 
origination  fee,  insurance  premium,  or 
loan  fee  that  is  attributable  to  that 
portion  of  loan  funds  that  are  returned 
by  the  school  in  order  to  comply  with 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA)  or  with  applicable 
regulations,  (page  50463) 

Sections  682.402  and  685.212 
Discharge  of  a  Loan 

The  Secretary  proposed  to  provide  for 
the  discharge  of  a  borrower's  or 
endorser's  obligation  to  repay  a  Direct 
Consolidation  Loan  for  a  borrower  who 
became  totally  and  permanently 
disabled  (or  whose  condition 
substantially  deteriorated,  so  as  to 
render  the  borrower  totally  and 
permanently  disabled)  after  applying  for 
all  of  the  Consolidation  Loan's 
underlying  loans.  The  Secretary  also 
proposed  to  clarify  FFEL  Program 
regulations  that  relate  to  this  type  of 
loan  discharge,  (page  50463) 

Sections  682.604(gX2)  and  685.304(bX2} 
Exit  Counseling 

The  Secretary  proposed  to  revise  the 
FFEL  and  Direct  Loan  program 
regulations  that  govern  exit  coimseling 
to  allow  a  school  to  base  the  (»lculation 
of  a  student's  "average  anticipated 
monthly  repayments"  upon  either  the 
student's  individual  indebtedness  or 
upon  the  average  indebtedness  of 
students  who  have  obtained  loans  for 
attendance  at  that  school  or  in  the 
borrower's  program  of  study,  (page 
50463) 

These  final  regulations  contain 
changes  from  the  NPRM.  These  changes 
are  fiilly  explained  in  the  Analysis  of 
Comments  and  Changes  elsewhere  in 
this  preamble. 

Anafysifl  of  Commenta  and  Cliaiigea 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  a  number  of 
parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 


regulations  since  publication  of  the 
NPRM  follows. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — generally  are  not  addressed. 

Genera7 

Comments:  The  vast  majority  of 
commenters  strongly  supported  the 
Secretary's  efforts  to  eliminate  the 
differences  in  the  requirements  of  the 
FFEL  and  Direct  Loan  programs  and  to 
reduce  burden.  However,  three 
commenters  stated  that  the  changes 
proposed  in  the  NPRM  provide  a  benefit 
to  Direct  Loan  Program  participants,  but 
do  not  provide  a  significant  benefit  to 
FFEL  Program  participants.  The 
conmienters  urged  the  Department  to 
review  other  differences  between  the 
Direct  Loan  and  FFEL  Programs  and  to 
provide  benefits  for  participants  in  both 
programs.  One  commenter  proposed 
additional  areas  for  the  Secretary  to 
consider  changing  to  achieve  better 
parity  between  the  requirements  in  the 
two  programs. 

Discussion:  The  Secretary  believes 
that  FFEL  Program  participants  will 
benefit  from  the  changes  made  in  these 
regulations.  For  example,  the  change  to 
the  exit  counseling  requirements  will 
allow  FFEL  schools  to  use  student- 
specific  information  to  inform  students 
of  their  anticipated  average  monthly 
repayments.  This  change  will  permit 
schools  to  use  the  most  specific 
information  they  have  in  coimseling 
borrowers.  This  change  will  also  ensure 
that  borrowers  receive  the  best 
information  available  in  planning  for 
their  repayment  obligations.  The  other 
three  revisions  will  clarify  the  FFEL 
Program  regulations  and  ensure  that  a 
student  borrowing  in  the  FFEL  Program 
receives  the  same  terms,  conditions,  and 
benefits  as  a  student  borrowing  in  the 
Direct  Loan  Program. 

In  addition,  a  school  that  participates 
in  both  the  FFEL  and  Direct  Loan 
Programs  will  derive  a  significant 
benefit  concerning  its  participation  in 
both  programs  as  a  result  of  any  change 
that  reduces  the  differences  between  the 
programs.  Elimination  of  these    * 
differences  will  make  it  easier  for 
schools  to  administer  the  two  programs 
and  reduces  the  likelihood  of  confiision. 

This  final  rule  does  not  reduce 
benefits  in  the  FFEL  Program.  Instead, 
the  regulations  help  to  implement 
§  455(a)  of  the  HEA,  which  generally 
requires  that  the  FFEL  and  Direct  Loan 
Programs  have  the  same  terms. 
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conditions,  and  benefits  unless 
otherwise  specified. 
Changes;  None. 

Students  With  Need  of  $200  or  Less 
(§§682.201  and  685.301) 

Comments:  Many  commenters  asked 
that  a  paragraph  similar  to  the  proposed 
§  685.301(a)(6>be  included  in  FFEL 
Program  regulations,  to  more  clearly 
state  a  school's  authority  to  choose  not 
to  certify  a  Stafford  Loan  of  S200  or  leas 
and  to  include  that  amount  in  an 
unsubaidized  Stafford  Loan.  One 
commenter  alao  aiked  that  the 
regulations  for  both  jnogiams  specify 
that  the  authority  to  include  the  amount 
in  an  unsubaidized  loan  is  subject  to 
applicable  annual  and  aggregate  loan 
limits. 

Discussion:  The  result  of  the  changes 
made  to  §$682.201(aX2)  and  685.301  by 
these  regulations  will  be  essentially  the 
same  fcMr  schools  participating  in  the 
FFEL  Program  as  for  sctu)ols 
participating  in  the  Direct  Loan 
Program.  Schools  in  each  program  will 
be  able  to  choose  whether  or  not  to 
certify  or  originate  a  subsidized  loan  for 
a  student  with  need  of  $200  or  less. 
Howevm,  fundamental  difforences 
betMreen  the  two  programs  preclude 
making  the  regulatory  text  identical. 

In  the  FFEL  Program,  the  ability  of  a 
borrower  to  receive  a  subsidized  loan  of 
$200  or  less  rests,  ultimately,  with  the 
lender,  not  with  the  school.  For 
example,  a  school  may  certify  a  Stafford 
Loan  for  $100  but  cannot  compel  a 
lender  to  actually  make  a  loan  of  this 
amount  to  a  borrower.  However,  in  the 
Direct  Loan  Program,  the  school  may  act 
for  the  Department  in  determining 
whether  or  not  a  borrower  may  receive 
a  subsidized  amount  of  $200  or  less. 
As  for  the  conuienter's  request  to 
clarify  that  the  amount  of  $200  or  less 
that  is  provided  to  the  student  as  an 
unsubsidized  loan  amount  is  subject  to 
the  applicable  annual  and  aggregate 
loan  limits,  no  change  is  needed.  The 
FFEL  and  Direct  Loan  annual  and 
aggregate  unsubsidized  loan  limits 
include  both  subsidized  and 
unsubsidized  loan  amounts.  Therefore 
the  unsubsidized  amount  has  already 
been  incorporated  into  the 
determination  of  the  borrower's  annual 
and  aggregate  amount  If  a  borrower  is 
eligible  to  receive  the  $200  or  less 
amount,  and  the  school  chooses  not  to 
certify  or  originate  a  subsidized  loan  for 
the  amount,  in  all  cases,  the  borrower 
remains  eligible  to  receive  those  funds 
in  an  unsubsidized  loan. 
Changes:  None. 

Comments:  Two  commenters  asked 
that  paragraphs  §  682.201(a)(2)  (ii)  and 
(ill)  be  removed,  noting  that  the 


requirements  in  those  paragraphs  were 
specific  to  loans  made  under  the 
Supplemental  Loans  for  Students  (SLS) 
Pro-am,  which  has  been  rqwaled.  The 
commenters  contended  that  the 
provisions  in  the  MPRM  had  made  them 
unnecessary. 

Another  commenter  expressed 
concern  that,  in  many  cases,  the 
proposed  revisions  to  §  682.201  would 
remove  a  dependent  atudanf  s  eligibility 
for  a  "base"  unsuhntriized  Stafford  Loan 
amount,  as  described  at  $  682.204(c). 
For  example,  the  commenter  noted  that 
simply  changing  "SLS"  to 
"unsubsidized  Stafford"  in 
§  682.201(a)(3)  as  proposed  in  the 
NPRM  would  provide  that  a  dependent 
undergraduate  student  would  be 
ineligible  for  the  "base."  as  weU  as  the 
"additional"  unsubsidized  ammitit 
tmless  the  studoit's  parents  were 
TCeduded  by  exceptional  circumstances 
nom  boirowins  a  PLUS  loan. 

ZVscussion.-The  Secretary  agrees  with 
the  commenters.  Paragraphs 
§682.201(aK2)  (U)  and  (ill)  are  no  longer 
needed.  Also,  as  noted  by  the 
commenter,  $682.201(aX3)  would 
appear  to  place  a  restriction  upon  a 
depmdent  undergraduate  student's 
eligibility  to  receive  unsubsidized 
Stafford  loan  funds.  The  Secretary  did 
not  intend  to  propose  siich  a  change,  but 
intended  only  to  dwify  a  schools 
authority  to  choose  not  to  certify  a 
subsidized  Stafford  loan  for  a  student 
with  need  of  $200  or  less. 

Changes:  Section  682.201(a)(2)  has 
been  rewritten  to  reflect  the  elimination 
of  paragraphs  (ii)  and  (iii).  and 
§  682.201(aK3)  is  revised  to  more 
accurately  describe  a  dependent 
undergraduate  student's  ability  to 
receive  a  "base"  unsubsidized  Stafford 
loan  amount 

Refund  of  FFEL  Program  Origination 
Fees  and  Insurance  Premiums  and  of 
Direct  Loan  Program  Loan  Fees 
(§§682.202(cX5),  682.209(iXl). 
682.401(6X10).  and  685.202(cX4)) 

Comments:  One  commenter  asked 
that  the  Secretary  note  in  this  Preamble 
that  the  purpose  of  the  proposed 
changes  to  §  682.202(c)(5Hi)  is  to  clarify 
that  a  refund  of  the  origination  fees 
must  be  credited  to  a  student's  loan 
balance  by  the  lender  even  after  120 
days,  if  there  is  an  institutional  delay  in 
processing  the  refund. 

Discussion:  The  commenter  notes  a 
valid  example  in  which  the  refund  of 
the  origination  fee  would  be  credited 
against  a  borrower's  loan  balance. 
However,  the  revision  to 
§682.202(c)(5)(i)  is  intended  to  clarify 
the  conditions  imder  which  the  fee  must 
be  refunded,  rather  than  the  timeframe 


in  which  the  refund  must  be  made.  The 
revision  clarifies  that  the  fee  must  be 
refunded  by  a  credit  against  the 
b(»iower's  loan  balance  in  all  cases  in 
which  the  school  is  returning  the  funds 
to  comply  with  its  responsibilities 
under  the  HEA  or  applicable 
regulations. 

This  means  that  for  a  fee  to  be 
refunded  by  a  credit  under  this 
provision,  the  return  of  funds  by  the 
school  must  be  in  keeping  with  the 
school's  normal  responsibilities  under 
the  HEA  and  appliaible  regulations, 
such  as  when  a  school  is  returning  or 
repaying  a  tide  IV  refund  or  overawvd 
amount  The  originatton  fee  would  not 
be  refunded,  however,  if  a  school 
returned  funds  as  a  pr^>ayment  for  the 
borrower  later  than  120  days  afkn-  the 
date  of  the  loan  disbursement 
Changes:  None. 

Quiunsnts:  Many  ocmunenters  noted 
that  language  proposed  in  the  NPRM  for 
§  682.202  and  §  682.401  would  require  a 
lender  to  refund  to  the  borrower's 
account  a  portion  of  the  originatian  fise 
and  insurance  premium  any  timn  th^t  a 
payment  was  made  by  a  borrower 
within  120  days  of  disbursement  The 
commenters  noted  that,  under  the 
proposed  rules,  if  a  borrower  made  a 
prepayment,  an  interest  payment  or  a 
schaduled  pa3anent  on  a  loan  within 
120  days  of  disbursement  a  lender 
would  be  required  to  return  the 
applicable  portion  of  the  origination  fee 
and  insurance  premium.  These 
commenters  stated  that  they  believed 
that  the  corresponding  Direct  Loan 
Program  regulations  at  §  685.202(c)(4) 
do  not  include  this  requirement 

The  Commenters  requested  that  the 
same  rule  apply  to  the  FFEL  and  Direct 
Loan  Programs.  The  commenters  also 
suggested  that  the  retiim  of  a  portion  of 
the  origination  fae  or  insurance 
premium  for  a  disbursement  only  be 
made  when  the  funds  are  retiuned  by  a 
school  to  comply  with  the  HEA  or 
applicable  regulations,  and  that  a 
borrower  returning  funds  within  120 
days  would  only  receive  a  refund  of  an 
origination  fee  or  insurance  premium 
when  the  borrower  pays  an  amount 
equal  to  the  foil  amount  of  the 
diiibursement 

Discussion:  As  stated  in  the  footnote 
in  the  preamble  to  the  NPRM  (62  FR  at 
50463).  the  changes  to  the  FFEL 
regulations  at  §  682.202(c)(5)  are  a 
technical  correction.  The  corresponding 
changes  to  §§  682.401(b)(10)(vi)(B)  and 
682.209(i)(l)  in  this  final  rule  are  made 
as  conforming  changes  to  this  technical 
correction. 

The  commenters  are  correct  in  noting 
that  FFEL  regulations  require  the  return 
of  a  portion  of  the  origination  fee  or 
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insurance  premium  when  a  borrower 
repays  or  returns  funds  within  120  days 
of  disbursement  The  commenters  are 
not  cotrect  in  claiming  that  a  Direct 
Loan  borrower  must  return  the  full 
amount  of  a  disbursement  in  order  to 
receive  a  refund  of  the  loan  fee.  Though 
the  language  in  the  two  regulations  is 
slightly  different,  the  substance  of  this 
requiremeut  is  the  same  in  the  FFEL  and 
E)irect  Loan  Programs.  A  borrower  may 
repay  or  return  a  portion  of  a  FFEL  or 
Direct  Loan  Program  disbursement  to 
receive  a  partial  refund  of  the  fees. 

However,  the  Secretary  did  not  intend 
that  a  portion  of  an  origination  fee. 
insurance  premium,  or  loan  fee  would 
be  automatically  refunded  to  a  borrower 
within  120  days  of  disbursement  if  the 
borrower  has  a  loan  that  is  in  repayment 
imless  the  borrower  specifically 
instructs  the  Secretary  or  the  lender,  in 
writing,  to  use  the  payment  to  cancel  all 
or  a  portion  of  the  loan.  If  a  borrower 
is  in  repayment  and  does  not  supply 
written  instructions  to  the  contrary,  the 
payment  made  by  the  borrower  is 
applied  to  the  borrower's  loan  balance 
as  provided  at  §  682.209(b)  or 
§685. 211(a). 

The  regulatory  language  has  been 
revised  to  reflect  this  clarification. 
Specifically,  it  has  been  revised  to 
provide  that,  unless  a  borrower  in 
repayment  status  instructs  otherwise, 
'  any  payment  by  that  borrower  is  applied 
in  accordance  with  regular  payment 
application  rules  without  any  effect  on 
the  onginalion  fee,  insurance  premium, 
or  loan  fee.  The  regulatory  language  has 
also  been  revised  to  provide  that,  unless 
a  borrower  who  is  not  in  a  repayment 
statiis  instructs  otherwise,  any  payment 
by  that  borrower  is  applied  to  cancel  all 
or  a  portion  of  the  most  recent 
disbursement,  and  correspondingly,  all 
or  a  portion  of  the  fees  are  returned. 

For  example,  if  a  borrower  who  is  in 
repayment  status  makes  a  regularly 
scheduled  payment  on  a  PLUS  loan, 
within  120  days  of  the  last 
disbursement,  the  fees  are  not  refunded 
unless  the  borrower  requests,  in  writing, 
that  the  funds  be  applied  to  cancel  all 
or  a  portion  of  a  recent  disbursement  If 
the  same  borrower  includes  an  amoimt 
greater  than  the  scheduled  payment 
amount  with  the  regularly  scheduled 
payment,  the  additional  amount  is 
applied  to  the  borrower's  loan  balance 
under  applicable  regulations  at 
§682.209(b)or§685.2n(a).  If  the  same 
borrower  mails  a  chedtio  the  lender 
without  including  any  instructions  at 
all,  the  amount  is  applied  to  the 
borrower's  loan  balance  under 
regulations  at  §  682.209(b)  or 
$68S.211(a).  In  all  cases,  a  borrower 
who  ia  in  repayment  mil  not  receive  a 


proportional  refund  of  fees  unless  the 
borrower  requests  in  writing  that  the 
payment,  or  a  portion  of  the  payment, 
is  intended  to  be  applied  to  cancel  all 
or  a  portion  of  a  recent  loan 
disbursement. 

As  another  example,  a  borrower  who 
has  not  yet  entered  repayment  status  on 
any  loans  is  scheduled  to  make  a 
payment  of  accruing  interest  on  an 
unsubsidized  loan  within  120  days  of 
disbursement.  If  the  borrower  does  not 
provide  written  instructions  concerning 
the  application  of  the  payment  (whether 
on  a  payment  coupon,  in  a  written  note, 
or  in  other  written  form),  then  a 
payment  made  within  120  days  of 
disbursement  is  applied  as  a 
cancellation  of  part  of  the  loan,  and  the 
appropriate  portion  of  the  fees  is 
refunded  to  the  borrower.  If  the 
borrower  does  provide  written 
instruction  that  the  payment  is  to  be 
applied  to  the  accruing  interest  (by 
including  the  return  of  a  payment 
coupon,  a  written  note,  etc.),  then  the 
payment  is  appUed  to  the  interest,  and 
no  fees  are  refunded.  However,  if  a 
borrower  who  is  not  in  repayment  status 
is  making  a  payment  to  be  applied  to  the 
accruing  interest  that  includes  an 
amount  greater  than  the  amount  of  the 
accrued  interest,  the  excess  amount  is 
used  to  cancel  a  portion  of  the  loan  and 
the  corresponding  portion  of  the  fees  is 
refunded  to  the  borrower. 

Changes:  The  regulations  have  been 
revised  to  clarify  that  a  borrower  in 
repayment  status  on  any  loan  must 
provide  written  instructions  to  prevent 
a  payment  made  within  120  days  of 
disbursement  from  being  applied  to  the 
debt  under  the  regular  application  of 
payment  rules  in  §682.209  or  §685.211. 
A  borrower  who  is  not  in  repayment 
status  on  any  loan  must  provide  written 
instructions  to  prevent  a  payment  made 
within  120  days  of  a  disbursement  from 
being  applied  as  a  cancellation  of  all  or 
part  of  the  loan. 

Also,  a  change  is  made  in 
§  682.209(i)(l)  to  be  consistent  with 
corresponding  changes  at 
§§  682.202(c)(5)  and 
682.401  (b)(10)(vi)(B).  AddiUonal  minor 
revisions  have  also  been  made  to  clarify 
thisrtile. 

Comments:  Several  commenters 
suggested  that  the  preamble  for  the  final 
rule  clarify  that  a  lender  in  the  FFEL 
Program  may  assume  that  any  amount 
returned  by  a  school  was  being  retiuned 
pursuant  to  §  682.202(c)(5)(i)  or 
§682.401(b)(10)(vi)(B)(l)  unless  the 
school  specifically  advised  otherwise. 
The  commenters  stated  that  this 
approach  would  provide  for  a  more 
streamlined  exchange  of  data  between  a 
school  and  a  lender. 


Discussion:  The  Secretary  agrees  with 
the  commenters.  Unless  a  school 
specifically  states  otherwise,  a  lender 
may  assimie  that  the  amount  being 
returned  by  the  school  is  pursuant  to 
§682.202(c)(5)(i)or 
§682.40l(b)(10)(vi)(B)(l). 

Changes:  None. 

Comments:  One  conunenter  asked 
that  proposed  §  682.202(c)(5Kiii)  be 
expanded  to  provide  more  specific 
regulations  regarding  the  standards  fat 
the  non-delivery  of  loan  funds  that  will 
require  the  return  of  an  origination  Cae, 
similar  to  requirements  provided  in 
corresponding  regulations  for  an 
insurance  premium,  at 
§§682.401(bKlO)(vi)(BH3)  and  (4).  The 
regulations  for  insurance  premiiuns 
provide  for  different  treatment  of  these 
fees  depending  on  the  disbursement 
method.  Another  commenter  noted  the 
same  disparity,  but  recommended  the 
opposite  action,  that 
§§682.40l(b)(10)(vi)(B)(J)  and  (4)  be 
revised  to  conform  to  the  less  specific 
language  at  §  682.202(c)(5)(iii). 

Discussion:  The  Secretary  agrees  that 
§682.202(c)(5)(iii)  should  be  expanded 
to  provide  more  details  concerning 
when  a  loan  will  be  considered  to  have 
not  been  delivered,  thus  requiring  the 
return  of  the  origination  fee.  This 
language  was  inadvertently  omitted 
from  previous  regulations. 

Changes:  Section  682.202(c)(5)  is 
revised  to  more  closely  correspond  to 
provisions  in  paragraphs 
§§682.401(bMl0){vi)(B)(5)  and  (4). 

Discharge  of  a  Loan  (§§  682.402  and 
685.212) 

Comments:  Many  commenters  foimd 
the  text  of  §§  682.402  and  685.212  to  be 
difficult  to  understand,  and  asked  that 
it  be  revised  to  state  the  requirements 
more  directly.  Specifically,  commenters 
proposed  language  to  state  more  directly 
that  a  borrower  is  eligible  for  a  total  and 
permanent  disability  discharge  if  he  or 
she  meets  the  eligibility  criteria  for  each 
of  the  imderlying  loans  included  in  the 
consolidation  loan.  Another  commenter 
supported  the  numbering  and  lettering 
format  used,  but  believed  that  language 
currently  in  §  682.402(c)  was  clearer  and 
su^ested  that  this  language  be  retained. 

Discussion:  The  regulations  must 
address  the  timing  of  the  disability  to 
the  underlying  loans,  for  the  purpose  of 
determining  eligibility  for  the  discharge 
of  the  consolidation  loan,  because  the 
underlying  loans  no  longer  exist 
Further,  §§682.402(c)(l)(ui)(B)  and 
685.21 2(b)(3)(ii)  provide  criteria  for  the 
discharge  of  an  underlying  loan  that  was 
made  under  a  federal  education  loan 
program  other  than  the  FFEL  or  Direct 
Loan  Program.  For  example,  the 
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proposed  requirements  at 
§§6«2.402(c)(l)(iiiHB)  and 
685.212(b)(3)(ii)  provide  for  the 
discbarge  of  a  consolidation  loan  that 
includes  a  Health  Professions  Student 
Loan  (HPSL).  Otherwise,  to  discharge  a 
borrower's  obligation  to  repay  this 
consolidation  loan,  a  separate 
determination  would  need  to  be  made 
under  regulations  specific  to  the  HPSL. 

In  light  of  the  complexity  of  the 
issues,  the  Secretary  believes  that  the 
regulations  provide  the  best  statement  of 
the  rules,  but  the  Secretary  will 
continue  to  review  the  language  to 
determine  if  simpler  wording  can  be 
developed. 

Changes:  Minor  revisions  are  made  to 
§§682.402(c)(l)(iii)  and  685.212(b)(3)  to 
simplify  guidance  and  improve  clarity. 

Oamments:  Many  commenters  noted 
that  changes  proposed  for 
§$682.402(c)(l)(iii)(A)  and 
685.212(b)(3Ki)  require  that  077  of  a 
consolidation  loan's  underlying  loans  be 
individually  dischargeable  in  order  for  a 
borrower  to  have  an  obligation  to  repay 
a  consolidation  loan  discharged  due  to 
a  total  and  permanent  disability.  These 
commenters  strongly  opposed  this 
provision. 

The  commenters  presented  two 
options.  The  first,  and  the  preferred 
option  of  most  commenters.  was  to 
provide  that  a  borrower's  obligation  to 
repay  a  consolidation  loan  be 
completely  discharged  if  any  one  of  the 
tmderlying  loans  meets  the  criteria  for 
this  type  of  discharge.  Most  commenters 
reasoned  that  this  option  would  not 
result  in  a  significant  loss  of  funds  to 
the  government,  given  the  limited 
number  of  borrowers  who  would  meet 
these  discharge  criteria.  One  commenter 
reasoned  that  to  do  otherwrise  would 
punish  a  borrower  for  consolidating 
loans,  would  provide  a  disincentive  for 
consolidating  loans,  would  create 
significant  servicing  problems,  and 
would  be  neither  cost-efficient  nor 
sensitive  to  the  circumstances  of  a 
borrower. 

The  second  option  presented  by 
commenters  was  to  discharge  a  portion 
of  a  borrower's  obligation  to  repay  a 
consolidation  loan  that  is  consistent 
with  the  amount  of  the  eligible 
underlying  loan(s).  The  commenters 
noted  that  discharging  a  portion  of  a 
consolidation  loan  in  this  case  would  be 
consistent  with  rules  providing  a  partial 
discharge  of  a  consolidation  loan  based 
on  a  school's  closure  or  a  false 
certification.  One  commenter  reasoned 
that  the  HEA  does  not  preclude  a  partial 
discharge  of  a  loan  due  to  a  total  and 
permanent  disability. 

The  commenters  also  noted  that  a 
borrower  normally  consolidates  a  loan 


as  the  result  of  financial  difficulties,  and 
in  this  case,  consolidation  would 
worsen  rather  than  help  a  borrower's 
financial  situation.  Rather  than 
becoming  less  likely  to  default,  a 
borrower  would  become  more  likely  to 
default 

Discussion:  Under  the  proposed  rule, 
(1)  a  borrower  who  receives  a 
consolidation  loan  and  then  becomes 
totally  and  permanently  disabled  is 
eligible  for  a  discharge  of  the  obligation 
to  repay  the  consolidation  loan;  and  (2) 
a  borrower  who  receives  a  number  of 
loons  and  then  becomes  totally  and 
permanently  disabled,  but  consolidates 
those  loans  rather  than  applying  for 
their  discharge,  is  eligible  for  a 
discharge  of  the  obligation  to  repay  the 
consolidation  loan. 

In  both  cases  noted  above,  a  borrower 
is  also  considered  totally  and 
permanently  disabled  based  on  a 
condition  that  existed  at  the  time  the 
borrower  applied  for  the  loan  if  the 
borrower's  condition  substantially 
deteriorated  after  the  loan  was  made  so 
as  to  render  the  borrower  totally  and 
permanently  disabled.  In  order  to 
determine  whether  each  loan  included 
in  a  borrower's  consolidation  loan  is 
eligible  for  a  discharge,  the  borrower's 
circumstances  related  to  each  loan  must 
be  examined  individually. 

Conversely,  a  borrower  would  not  be 
eligible^  for  the  discharge  of  the 
consolidation  loan  obligation  if  the 
borrower  is  not  considered  totally  and 
permanently  disabled  for  one  or  more  of 
the  underlying  loans  or  if  the  borrower's 
condition  did  not  substantially 
deteriorate  after  each  underlying  loan 
was  made  or  after  the  consolidation  loan 
itself  was  made.  For  example,  a 
borrower  who  receives  a  number  of 
loans,  becomes  totally  and  permanently 
disabled,  but  then  becomes  able  to  go 
back  to  school  and  receives  another 
loan,  and  finally  consolidates  all  of 
these  loans  is  not  eligible  to  receive  a 
discharge  of  the  obligation  to  repay  the 
consolidation  loan  unless,  for  each 
underlying  loan,  (1)  a  condition  existing 
at  the  time  the  borrower  applied  for  the 
underlying  loan  substantiaUy    « 
deteriorated  so  as  to  render  the  borrower 
totally  and  permanently  dfsabled,  or  (2) 
the  borrower  had  become  disabled 
based  on  a  condition  that  did  not  exist 
at  the  time  the  borrower  applied  for  the 
imderlying  loan  or  the  consolidation 
loan  itself. 

This  proposed  rule  is  not  a  change  to 
current  FFEL  Program  requirements. 
The  requirements  proposed  in  the 
NPRM,  which  si)ecify  that  all  of  a 
borrower's  underlying  loans  must 
qualify  for  a  discharge  in  order  for  the 
consolidation  loan  to  be  discharged,  are 


consistent  with  cxirrent  §  682.402(c)(1). 
which  provides  that  "the  borrower  must 
certify  that  the  condition  did  not  exist 
prior  to  the  time  the  borrower  applied 
for  each  of  the  underlying  loans." 

The  commenters'  proposal,  that  a 
borrower's  obligatior  to  repay  a 
consolidation  loan  be  completely 
discharged  if  one  or  more  of  its 
underlying  loans  meet  the  criteria, 
woxild  enable  a  twrrower  to  use  the 
consolidation  process  to  discharge  an 
obligation  to  repay  a  loan  that  was  not 
dischargeable  prior  to  consolidation.  For 
example,  a  borrower  having  one  loan 
that  is  dischargeable  and  two 
subsequent  loans  that  are  not 
dischargeable,  would  be  able  to 
circumvent  regulations  and  discharge 
all  three  loans  by  consolidating.  The 
Secretary  does  not  believe  that 
borrowers  who  take  out  loans  and  do 
not  qualify  for  a  discharge  of  those  loans 
should  get  a  diacharge  merely  by 
consolidating. 

As  to  the  commenters'  second 
proposal  for  a  partial  discharge  of  a 
consolidation  loan,  the  Secretary  notes 
that  partial  discharge  of  a  consolidation 
loan  obligation  is  authorized  due  to  a 
school  closure  or  false  certification 
because,  in  these  cases,  either  the  loan 
should  not  have  been  made  or  the 
borrower  did  not  receive  the  benefit  of 
the  education  or  training  for  which  the 
loan  was  intended'.  Thus,  the  basis  for 
these  types  of  discharge  is  the  result  of 
the  school's  action  and  beyond  the 
control  of  the  borrower,  rather  than 
related  to  the  borrower's  individual 
condition  or  actions. 

Also,  the  Secretary  notes  that  the 
school  closure  and  blse  certification 
discharges  were  specifically  designed  to 
address  past  problems  in  the  loan 
programs.  They  were  enacted  in  1992, 
but  applied  to  loans  made  on  or  after 
January  1,  1986.  The  regulations 
provided  for  partial  discharges  of  loans 
in  these  cases  in  recognition  of  the  fact 
that  borrowers  whose  loans  were  now 
subject  to  discharge  may  have  taken  out 
consolidation  loans  that  also  repaid 
other  nondischargeable  loans  prior  to 
1992.  The  same  type  of  situation  does 
not  exist  in  connection  with  the 
disabilify  discharge.  Thus,  the  Secretary 
declines  to  change  the  longstanding 
policy  against  partial  discharges  in  these 
circumstances. 

The  commenter  is  correct  that  the 
proposed  revision  might  provide  a  slight 
disincentive  for  consolidating  loans. 
However,  this  disincentive  would  only 
affect  borrowers  who  have  loans  which 
are  eligible  for  discharge.  It  is  in  the 
borrower's  best  interest  to  have  these 
loans  discharged,  rather  than  take  out  a 
new  loan.  Given  the  availabilify  of 
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discharge  information  to  borrowers,  the 
Secretary  estimates  that  the  number  of 
bonowen  who  will  be  aSactsd  by  the 
proposed  provision  should  be  extremely 
small.  That  is,  most  borrowers  will  be 
aware  of  and  will  exercise  their  right  to 
have  the  loan  discharged  due  to  a 
disability  rather  than  consolidate  the 
loan.  However,  the  Secretary  will 
ctmtinue  to  work  to  ensure  that  all 
borrowers  are  knowledgeable  about 
their  ri^ts  to  both  discharges  and 
deferments.  The  Secretary  intends  to 
modify  the  language  in  the 
consolidation  application  materials  to 
oicounge  applicants  to  review  their 
discharge  and  deferment  options  prior 
to  consolidating. 

Changes:  None. 

Comments:  Two  conmienters 
recommend  removing  the  proposed 
requirements  at  §§682.402(c)(l)(iiiMC) 
and  6a5.212(bK3Kiii).  stating  that  they 
are  unnecessarily  burdensome.  These 
provisions  would  require  a  borrower  to 
supply  the  disbursement  dates  of  the 
underiying  loans  at  the  request  of  the 
lender  or  the  Secretary  in  order  to 
receive  a  discharge  of  his  or  her 
obligation  to  repay  the  consolidation 
loan.  One  commentn  notes  that  in  some 
cases,  this  requirement  may  impose  a 
record  retention  period  upon  a  borrower 
that  is  greater  than  the  retention  period 
required  for  a  school,  a  lender,  or  a 
guaranty  agency,  and  bsks  that,  if  the 
information  is  necessary,  it  be  stored  in 
the  borrower's  loan  record  at  the  time 
the  consotidation  loan  is  disbursed.  The 
other  commenter  proposes  that  a 
borrower  be  allowed  to  certify  that 
eligibility  requirements  have  been  met 
rather  than  requiring  the  borrower  to 
document  that  each  imderlying  loan  in 
the  consolidation  loan  is  eligible  for 
discharge. 

Discussion:  In  order  for  the  Secretary 
or  a  lender  to  determine  whether  a 
borrower's  obligation  to  repay  a  loan 
may  be  discharged  due  to  a  total  and 
permanent  disability  under 
$682.402(c)(l)(ii)  or  §  685.212(b)(2).  the 
Secretary  or  lender  must  consider  the 
relationship  between  the  date  that  the 
loan  was  disbursed  and  the  date  that  the 
borrower  became  totally  and 
permanenUy  disabled.  Without  that 
information,  no  determination  may  be 
made,  and  the  borrower's  obligation 
may  not  be  discharged. 

The  Secretary  beueves  that  the 
required  information  will  likefy  be 
available  through  the  National  Student 
Loan  Data  System  (NSLOS),  and  that  the 
borrower  will  not  need  to  supply 
information  about  the  underlying  loans 
unless  the  borrower  disputes  the  NSLOS 
record.  However,  if  the  Secretary  or 
lender  cannot  make  a  determination,  it 


is  in  the  borrower's  best  interest  to  have 
the  opportunity  to  supply  the 
information,  to  assure  that  his  or  her 
request  for  a  discharge  may  be 
processed  as  quickly  as  possible. 
Moreover,  it  is  unclear  how  a  borrower's 
burden  for  providing  the  disbursement 
dates  differs  significantly  from  a 
borrower's  burden  in  certifying  that  he 
or  she  qualifies  for  this  type  of 
discharge:  the  borrower  must  be  aware 
of  the  disbursement  dates  in  order  to 
sign  the  certification. 

Changes:  None. 

Comments:  Many  commenters  noted 
that  language  in  FFEL  regulations 
requiring  a  borrower  to  provide 
information  about  underlying  loans  "if 
the  lender  does  not  possess  that 
information"  is  not  included  in 
regulations  for  Direct  Loans.  Most 
commenters  proposed  that  the  language 
be  added  to  Direct  Loan  regulations,  for 
consistency.  However,  one  commenter 
proposed  that  the  language  be  removed 
from  FFEL  regulations,  for  both 
consistency  and  to  ensure  that  lenders 
may  make  determinations  based  on  the 
most  accurate  information. 

Discussion:  The  proposed 
§  682.402(c)(lHiii)(C)  prevente  a  lender 
frt>m  requesting  information  that  it 
already  possesses  and  also  clarifies  that 
it  is  the  responsibilify  of  the  borrower 
to  provide  the  necessary  dociunentation 
if  the  lender  does  not  have  the 
information  needed  to  determine 
eligibility  for  the  discharge.  This  is  not 
a  change  from  current  FFEL 
requirements. 

A  similar  provision  is  not  included  at 
§  685.212(b)(3)(iii)  because  it  is  not 
necessary  for  the  Secretary  to  regulate 
internal  agency  processes.  However,  the 
Secretary  does  not  intend  to  request  this 
documentation  from  the  borrower 
unless  the  information  is  not  contained 
in  the  Secretary's  records. 

Changes:  None. 

Exit  Counseling  (§§682.604(gX2)  and 

685.304(bH2)) 

Comments:  Fourteen  commenters 
supported  the  Qexibility  that  would  be 
provideid  by  the  revisions  proposed  to 
the  exit  coiuiseling  requirements.  Most 
lioted  that  supplying  individualized 
information  to  a  borrower  would  allow 
the  borrower  to  make  a  more  informed 
choice  of  a  repayment  plan,  but  felt  that 
the  flexibilify  and  simplification  of  the 
exit  counseling  rules  better  served  the 
needs  of  schools  and  borrowers.  These 
commenters  noted  that  adequate 
individualized  information  was 
available  to  a  borrower  frtim  the  Direct 
Loan  Servicer  or  bom  the  FFEL  Program 
lender. 


Three  commenters  argued  that 
allowing  a  Direct  Loan  school  to  base 
information  that  a  school  provides  to  a 
borrower  during  exit  counseling  upon 
an  average  ind^edness  would  not 
provide  timely  or  adeqiiate  information 
for  a  Direct  Loan  borrower  to  select  a 
repayment  plan  or  to  request  a 
deferment  or  forbearance.  One  of  diese 
commenters  noted  that  the  average 
indebtedness  for  students  at  a  school  or 
in  a  program  may  bear  little  relation  to 
an  individual  borrower's  loan  balance. 
Two  of  these  commenters  recommended 
that  the  current  requirement  fw 
individualized  information  be 
maintained  in  the  Direct  Loan  Program 
and  that  the  FFEL  Program  regulations 
be  amended  to  require  the  use  of 
individualized  information  for  exit 
counseling. 

One  of  these  two  commenters  also 
recommended  that  this  individualized 
information  be  provided  to  a  borrower 
on  an  on-going  basis.  For  example,  the 
commenter  reasoned  that  individualized 
information  about  a  borrower's  debt 
should  be  available  each  time  a 
borrower  considers  applying  for  a  loan, 
so  that  the  borrower  could  make  an 
informed  decision.  The  third 
commenter  recommended  that  the- 
Secretary  woric  to  provide  easy  access  to 
the  individualized  information  to 
schools,  and  when  that  has  been 
accomplished,  to  require  a  school  to 
provide  counseling  based  on  this 
individualized  information. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  it  is  important  for 
borrowers  to  receive  individualized 
information  regarding  their  debt 
However,  the  Secretary  notes  that  the 
HEA  only  requires  the  dissemination  of 
average  information  during  exit 
counseling,  and  that  individualized 
information  is  readily  available  to 
borrowers  from  a  numbw  of  sources. 
Therefore,  the  exit  counseling  session 
may  not  be  the  most  efficient  method  of 
providing  this  information. 

In  the  Direct  Loan  Program,  the  Direct 
Loan  Servicing  Center  provides  specific 
repayment  information  to  borrowers 
during  the  grace  period.  This 
information  is  mailed  to  borrowers 
along  with  docimients  they  need  to 
select  a  repayment  plan.  A  borrower 
may  also  call  the  Direct  Loan  Servicer's 
toll-free  telephone  number  and  request 
information  regarding  the  repayment 
amounts  for  that  borrower  under  each  of 
the  Direct  Loan  repayment  plans.  If  a 
borrower  later  decides  that  a  different 
repayment  plan  better  suits  the 
borrower's  needs,  the  borrower  can 
generally  change  to  another  plan  at  any 
time. 
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Also,  §  685.304(b)(2)  (U)  and  (iii) 
require  schools  to  review  available 
repayment  options  with  a  borrower  and 
to  provide  the  borrower  with  options 
concerning  debt-management  strategies. 
As  was  noted  in  the  NPRM,  to  comply 
^  witii  §  685.304(b)(2)  (u)  and  (iii).  a 
school  that  chooses  not  to  provide  the 
individualized  repayment  information 
to  a  student  is  expected  to  advise  the 
student  of  the  availability  of  the 
individualized  repayment  information 
at  the  student's  Direct  Loan  servicer  and 
of  its  usefulness  in  selecting  the  most 
appropriate  repayment  plan. 

Further,  the  Department  expects  to 
begin  to  allow  Direct  Loan  borrowers 
electronic  access  to  their  individual 
account  information  (last  payment, 
account  balance,  etc.)  via  the  Direct 
Loan  Web  site  very  soon.  InitiaUy, 
individual  repayment  option 
calculations  will  not  be  available,  but 
borrowers  may  use  their  specific 
account  information  at  the  Department's 
new  Direct  Loan  repayment  calculator 
Web  site.  The  repayment  calculator 
enables  borrowers  to  estimate 
repayment  amounts  under  each 
repa]rment  plan  for  any  loan  amount 
Borrowers  may  use  this  information  to 
decide  whether  to  switch  plans  or  even 
to  estimate  the  amoimt  they  would 
repay  based  on  how  much  they  may 
plan  to  borrow  during  the  course  of 
their  posteecondary  education. 

In  tne  FFEL  Pn^^am,  most  borrowers 
may  receive  this  same  type  of 
individualized  information  from  their 
lenders.  Most  lenders  or  loan  servicers 
have  developed  processes  like  those  in 
Direct  Lending  to  provide  FFEL 
borrowers  with  individualized  loan 
repayment  information  by  telephone, 
electronically,  and  by  other  means. 
Given  the  current  availabilify  of 
borrower-specific  repayment 
information  through  a  number  of 
resources,  it  woidd  be  imnecessarily 
burdensome  to  require  a  school 
participating  in  the  Direct  Loan  Program 
or  in  the  FFEL  Program  to  provide 
individualized  information  during  exit 
counseling.  Rather,  the  Secretary 
believes  that  it  is  appropriate  to  allow 
a  school  the  flexibilify  to  choose  the 
repayment  counseling  option  that  best 
meets  its  capabilities  and  the  needs  of 
its  students. 
Changes:  None. 

Comments:  Several  commenters  noted 
that  they  assumed  that  a  school  would 
disclose  to  a  student  whether  the 
repayment  information  provided  was 
based  on  the  student's  actiial 
indebtedness  or  upon  an  average. 

Discussion:  To    inform"  a  student, 
and  thus  to  comply  with  the  regulations, 
a  school  must  provide  the  information 


to  a  student  in  a  format  that  is 
imderatandable.  If  a  school  does  not 
disclose  whether  the  repayment 
information  that  it  provides  is  based  on 
the  student's  actual  indebtedness  or 
upon  an  average,  then  a  student  cannot 
tmderstand  or  use  the  information 
properly,  and  the  school  has  not 
complied  with  the  provision. 
Changes:  None. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
kova  statutory  requirements  and  those 
determined  by  the  Secretary  as 
necessary  for  administering  these 
programs  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any,  were  identified  and  explained  in 
the  preamble  to  the  NPRM. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regtilations. 
the  Secretary  has  determined  that  the 
benefits  of  the  regulations  justify  the 
costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
imduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

The  potential  costs  and  benefits  of 
these  final  regulations  were  discussed  in 
the  preamble  to  the  NPRM  (62  FR 
50462). 

Assessment  of  Educational  Inq>act 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  frtjm  any  other  agency  or 
authorify  of  the  United  States. 

Based  on  the  response  to  the  NPRM 
and  on  its  own  review,  the  Department 
has  determined  that  the  regulations  in 
this  doctmient  do  not  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://gcs.ed.gov/fedreg.htm 


http://www.ed.gov/news.html 
To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  free  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  the  pdf,  call  the  U.S. 
Govenunent  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
docimients  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department  Telephone:  (202)  219-1511 
or.  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  venion  of  this  document 
is  the  document  published  in  the  Fedaral 


List  of  Sol^ects  in  34  CFR  Parts  682  and 
685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Loan  programs-education,  Reporting 
and  recordkeeping  requirements. 
Student  aid.  Vocational  education. 

Dated:  November  21, 1997. 
Richard  W.  Rilay, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.032  Federal  Sufford  L.oan 
Program;  S4.032  Federal  PLUS  Pixigram: 
64.032  Federal  Supplemental  Losju  for 
Students  Programs;  84.033  and  84.268 
Federal  Direct  Student  Loan  Program) 

The  Secretary  amends  Parts  682  and 
685  of  Tide  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

1.  The  authorify  citation  for  Part  682 
continues  to  read  as  follows: 

AotfaoritT:  20  U.S.C  1071  to  1087-2. 
unless  otherwise  noted. 

2.  Section  682.201  is  amended  by 
removing  the  words  "receive  an  SLS 
loan"  in  the  introductory  language  of 
paragraph  (a)  and  adding,  in  their  place, 
"receive  an  unsuSsidized  Stafford 
loan";  by  removing  the  acronym  "SLS" 
in  paragraph  (a)(l]  and  adding,  in  its 
place,  "imsubsidized  Stafford";  by 
revising  paragraph  (a)(2);  and  l^ 
removing  the  words  "SLS  loan"  in 
paragraph  (a)(3)  and  adding,  in  their 
place,  "additional  unsubsidized  Stafford 
loan  amount,  as  described  at 

§  682.204(d)"  to  read  as  follows: 

f  682.201    Ellglbte  borrowers. 

(a)  '  •  • 

(2)  In  the  case  of  any  student  who 
seeks  an  imsubsidized  Stafford  loan  for 
the  cost  of  attendance  at  a  school  that 
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participates  in  the  StaiTord  Loan 
Program,  tiie  student  must  have 
received  a  determination  of  need  for  a 
subsidized  Stafford  loan,  and  if 
determined  to  have  need  in  excess  of 
$200,  have  filed  an  application  with  a 
lender  for  a  subsidized  Stafford  loan; 


3.  Section  682.202  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

§682.202    Penntesible charge* by landera 
to  bofTOMwrs. 


(c)  •  •  • 

(5)  Shall  refund  by  a  credit  against  the 
borrower's  loan  balance  the  portion  of 
the  origination  fee  previously  deducted 
from  the  loan  that  is  attributable  to  any 
portion  of  the  loan — 

(i)  That  is  returned  by  a  school  to  a 
Imder  in  order  to  comply  with  the  Act 
or  with  applicable  regulations; 

(ii)  That  is  repaid  or  returned  within 
120  days  of  disbuisement,  unless^ 

(A)  The  borrower  has  no  FFEL 
Program  loans  in  repayment  status  and 
has  requested,  in  writing,  that  the  repaid 
or  retiimed  funds  be  used  for  a  different 
purpose;  or 

(B)  The  borrower  has  a  FFEL  Program 
loan  in  repayment  status,  in  which  case 
the  payment  is  applied  in  accordance 
with  §  682.209(b)  unless  the  borrower 
has  requested,  in  writing,  that  tfle  repaid 
or  returned  funds  be  applied  as  a 
cancellation  of  all  or  part  of  the  loan; 

(iii)  For  which  a  loan  check  has  not 
been  negotiated  within  120  days  of 
disbursement;  or 

(iv)  For  which  loan  proceeds 
di^ursed  by  electronic  funds  transfar  or 
master  check  in  accordance  with 
§  682.207(bKl)(ii)  (B)  and  (C)  have  not 
been  released  from  the  restricted 
account  maintained  by  the  school 
within  120  days  of  disbursement. 

4.  Section  682.209  is  amended  by 
revising  paragraph  (i)(l)  to  read  as 
follows: 

)682.209    Repeyment  of  a  loan. 


(i)  •  •  • 

(1)  A  lender  shall  treat  a  payment  of 
a  borrower's  refund  of  tuition  or  other 
institutional  charges  received  by  the 
lender  from  a  school  as  a  credit  against 
the  borrower's  loan  balance  consistent 
with  the  requirements  of  §§  682.202  and 
682.401. 
•         •         •         •         • 

5.  Section  682.401  is  amended  by 
removing  the  word  "accoimt"  in  the 
introductory  language  of  paragraph 
(b)(10)(vi)(B)  and  adding,  in  its  place, 
"loan  balance",  and  by  revising 


paragraphs  (b)(10)(vi)(B)(I)  and 
(b)(lO)(vi)(B)(2)  to  read  as  follows: 

f  682.401    Basic  program  egraenienL 

*  •        •        •        • 

(b)  •  •  • 
(10)  *  •  • 
(vi)  *  *  * 
(B)  •  •  • 

(1)  The  loan  or  a  portion  of  the  loan 
is  returned  by  the  school  to  the  lender 
in  order  to  comply  with  the  Act  or  with 
applicable  regulations; 

(2)  Within  120  days  of  disbursement, 
the  loan  or  a  portion  of  the  loan  is 
repaid  or  returned,  unless — 

(i)  the  borrower  has  no  FTEL  Program 
loans  in  repayment  status  and  has 
requested,  in  writing,  that  the  repaid  or 
returned  funds  be  used  for  a  different 
purpose;  or 

[ii]  the  borrower  has  a  FFEL  Program 
loan  in  repayment  status,  in  which  case 
the  payment  is  applied  in  accordance 
with  §  682.209(b)  unless  the  borrower 
has  requested,  in  writing,  that  the  repfud 
or  returned  funds  be  applied  as  a 
cancellation  of  all  or  part  of  the  loan; 

•  *        •        •        * 

6.  Section  682.402  is  amended  by 
revising  paragraph  (c)(1)  and  by 
removing  the  words  "become  totally 
and  permanently  disabled  since 
applying  for  the  Consolidation  loan"  in 
paragraph  (k)(2)(iii)  and  adding,  in  their 
place,  "is  determined  to  be  totally  and 
permanently  disabled  under  Sec. 
682.402(c)",  to  read  as  follows: 


1682.402    Dartli.  dlaabilNy,  ctoead 
We*  certtflcaUon,  and  bantouplcy 
paynMfits. 


(c)  Total  and  permanent  disability.  (1) 
(i)  If  a  lender  determines  that  an 
individual  borrower  has  become  totally 
and  p>ermanently  disabled,  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan  is  discharged. 

(ii)  Except  as  provided  in  paragraph 
(c)(l)(iii)(A)  of  this  section,  a  borrower 
is  not  considered  totally  and 
permanently  disabled  based  on  a 
condition  that  existed  at  the  time  the 
borrower  applied  for  the  loan  imless  the 
borrower's  condition  substantially 
deteriorated  after  the  loan  was  made  so 
as  to  render  the  borrower  totally  and 
permanently  disabled. 

(iii)(A)  For  a  Consolidation  Loan,  a 
borrower  is  considered  totally  and 
permanently  disabled  if  he  or  she  would 
be  considered  totally  and  permanently 
disabled  under  paragraphs  (c)(1)  (i)  and 
(ii)  of  this  section  for  all  of  the  loans  that 
were  included  in  the  Consolidation 
Loan  if  those  loans  had  not  been 
consolidated. 


(B)  For  the  purposes  of  discharging  a 
loan  under  paragraph  (c)(l)(iii)(A)  of 
this  section,  provisions  in  paragraphs 
(c)(1)  (i)  and  (ii)  of  this  section  apply  to 
each  loan  included  in  the  Consolidation 
Loan,  even  if  the  loan  is  not  a  FFEL 
Program  loan. 

(C)  If  requested,  a  borrower  seeking  to 
discharge  a  loan  obligation  under 
paragraph  (c)(l)(iii)(A)  of  this  section 
must  provide  the  lender  with  the 
disbursement  dates  of  the  underlying 
loans  if  the  lender  does  not  possess  that 
information. 


7.  Section  682.604  is  amended  by 
revising  paragraph  (g)(2)(i)  to  read  as 
follows: 

S  682.604    Proceeiing  the  borroiser'a  lowi 
proceeds  and  counseling  borrowers. 

(g)  •  •  • 
(2)  •   •   • 

(i)  Inform  the  student  of  the  average 

anticipated  monthly  repayment  amount 

based  on  the  student's  indebtedness  or 

on  the  average  indebtedness  of  students 

who  have  obtained  Stafford  or  SLS 

loans  for  attendance  at  that  school  or  in 

the  borrower's  program  of  study. 


PART  685— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

8.  The  authority  citation  for  Part  685 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1087a  et  seq.,  unleM 
othervdse  noted. 

9.  Section  685.202  is  amended  by 
revising  {paragraph  (c)(4)  to  read  as 
follows: 

S68S.202    Charge*  for  which  Dli«ett.oan 
Prograin  borrowers  are  rseponelbl*. 

(c)  •  •  • 

(4)  Applies  to  a  borrower's  loan 
balance  the  portion  of  the  loan  fee 
previously  deducted  from  the  loan  that 
is  attributable  to  any  portion  of  the  loan 
that  is — 

(i)  Repaid  or  returned  within  120  days 
of  disbursement,  unless — 

(A)  The  borrower  has  no  Direct  Loans 
in  repayment  status  and  has  requested, 
in  writing,  that  the  repfud  or  returned 
funds  be  used  for  a  difCarent  purpose;  or 

(B)  The  borrower  has  a  Direct  Loan  in 
repayment  status,  in  which  case  the 
payment  is  applied  in  accordance  with 
§  685.211(a)  unless  the  borrower  has 
requested,  in  writing,  that  the  repaid  or 
returned  funds  be  applied  as  a 
cancellation  of  all  or  part  of  the  loan;  or 

(ii)  Returned  by  a  school  in  order  to 
comply  with  the  Act  or  with  applicable 
regulations. 
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10.  Section  685.212  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1686.212    DIochwfeofataanobllgMlon. 

•        •        •        •        • 

(b)  Total  and  permanent  disability.  (1) 
If  the  Secretary  receives  acceptable 
docxmrantation  that  a  borrower  has 
become  totally  and  permanently 
disabled,  the  Secretary  discharges  the 
obligation  of  the  borrower  and  any 
endorser  to  make  any  further  payments 
on  the  loan. 

(2)  Except  as  provided  in  paragraph 
(b)(3Hi)  of  this  section,  a  borrower  is  not 
consi<lered  totally  and  permanently 
disabled  based  on  a  OMidition  that 
existed  at  the  time  the  borrower  applied 
for  the  loan  unless  the  borrower's 
condition  substantially  deteriorated 
after  the  loan  was  made  so  as  to  render 
the  borrower  totally  and  permanently 
disabled. 

OXi)  For  a  Direct  ConsoUdation  Loan, 
a  borrower  is  considered  totally  and 
permanently  disabled  if  he  or  she  would 
be  considered  totally  and  permanently 
disabled  under  paragraphs  (b)  (1)  and 


(2)  of  this  section  for  all  of  the  loans  that 
were  included  in  the  Direct 
Consolidation  Loan  if  those  loans  had 
not  been  consolidated. 

(ii)  For  the  purposes  of  Hinrhnrging  a 
loan  under  paragraph  (b)(3Hi)  of  this 
section,  provisions  in  paragraphs  (b)  (1) 
and  (2)  of  this  section  apply  to  eaeh  loan 
included  in  the  Direct  Consolidation 
Loan,  even  if  the  loan  is  not  a  Direct 
Loan  Program  loan. 

(iii)  If  requested,  a  borrower  seeking 
to  discharge  a  loan  obligation  under 
paragraph  (bX3Ki)  of  this  section  must 
provide  the  Seoetary  with  the 
disbursement  dates  of  the  underlying 
loans. 


11.  Section  685.301  is  amended  by 
redesignating  paragraphs  (aK6)  and 
(a)(7)  as  paragraphs  (a)(7)  and  (aK8), 
respectively,  and  by  adding  a  new 
paragraph  (aX6)  to  reed  as  follows: 

1686.301    Ortlwgiii  o«  a  lean  by  a  Direct 


•        •        • 
(a)  •  •  • 


(6)  If  a  student  has  received  a 
determination  of  need  for  a  Direct 
Slibsidized  Loan  that  is  $200  or  less,  a 
school  may  choose  not  to  originate  a 
Direct  Subsidized  Loan  for  that  stiident 
and  to  include  the  amount  as  part  of  a 
Direct  Unsubsidized  Loan. 

12.  Section  685.304  is  amended  by 
revising  paragraph  (bK2Xi)  to  read  as 
follows: 

1686.884   Cewneeiiig  borreeisia. 

(b)  *  •  •  , 

(2)  •  •  • 

(i)  Inform  the  student  of  the  average 
anticipated  monthly  repayment  amount 
based  on  the  student's  indebtedness  or 
on  the  average  indebtedness  of  students 
who  have  obtained  Direct  Subsidized  or 
Direct  Unsubsidized  Loans  for 
attendance  at  that  school  or  in  the 
borrower's  program  of  study. 

[FR  Doc  «7-31212  Filed  11-26-97;  8:45  am] 
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OEPAFmiENT  OF  EDUCATION 

34  CFR  Part  BTS 
Rmi84<MkC50 

Fadaral  Worfc-Study  Programa 

AGENCY:  Office  of  Postsecondary 
Education.  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  the  Federal  Work- 
Study  (FWS)  Program  authorized  under 
title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended  (title  IV,  HEA 
programs).  The  Secretary  makes  these 
changes  in  response  to  the  President's 
"America  Reads  Challenge"  by 
providing  for  an  additional  waiver  of 
the  FWS  institutional-share  requirement 
for  tutors  in  a  fiamily  literacy  program 
that  provides  services  to  £unilies  with 
preschool  age  children  or  children  who 
are  in  elementary  school. 
EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  1.  1998. 
FOR  FURTHEN  affORMATION  CONTACT: 
Nancy  Adams,  U.S.  Department  of 
Education.  600  Independence  Avenue 
Sy/..  Regional  Office  Building  3.  Room 
3045.  Washington.  DC  20202-5447. 
Telephone:  (202)  70fr-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  aUemata 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

SUPPI^MBfTARY  INFORMATION: 

Part  675— Federal  Work-Study  Programs 

The  Secretary  is  providing  for  an 

additional  waiver  of  the  FWS 
institutional-share  requirement  in 
§  675.26.  The  Secretary  will  authorize  a 
Federal  share  of  up  to  100  percent  of  the 
comp>ensation  earned  by  a  student 
during  an  award  year  if  all  of  the 
following  criteria  are  met — 

1.  The  work  performed  by  the  student 
is  for  the  institution  itself,  for  a  Federal. 
State,  or  local  public  agency,  or  for  a 
private  nonprofit  organization:  and 

2.  The  stiident  is  employed  as  a  tutor 
in  a  family  literacy  program  that 
provides  services  to  families  with 
preschool  age  children  or  children  who 
are  in  elementary  school.  "Preschool  age 
children"  means  children  from  infancy 
to  the  time  at  which  the  State  provides 
elementary  education. 


This  regtdatory  change  will  provide 
an  institution  with  additional  flexibility 
needed  to  respond  to  the  President's 
"America  Reads  Challenge."  which  is 
mobilizing  resources  to  ensure  that  all 
children  can  read  independentiy  and 
well  by  the  end  of  the  third  grade.  The 
"America  Reads  Challenge"  seeks  to 
reinforce  the  importance  of  skill- 
building  activities  for  children  starting 
at  infancy  and  of  programs  that 
encourage  and  support  parent  or 
caregiver  involvement  in  these 
activities. 

The  Secretary  previously  added  a 
waiver  of  the  FWS  institutional-share 
requirement  for  reading  tutors  of 
children  that  is  effective  for  the  1997- 
98  award  year.  That  previous  change 
was  made  to  provide  institutions  with 
the  flexibility  necessary  to  respond  to 
the  "America  Reads  Challenge."  The 
new  FWS  waiver  will  provicte  a  greater 
ability  for  institutions  to  help  chHdien 
achieve  the  reading  goal  by  waiving  the 
FWS  institutional-share  requirement  for 
tutors,  working  in  fiamily  literacy 
programs,  who  are  providing  literacy 
services  to  children  from  in&ncy 
through  elementary  school,  or  to  their 
parents  or  caregivers.  These  literacy 
services  may  include  helping  parents  or 
caregivers  who  need  assistance  with 
their  own  literacy  skills. 

This  new  waiver  for  tutors  working  in 
family  literacy  programs  is  based  on 
research  that  shows  that  children  whose 
parents  work  with  them  on  literacy 
skills  during  early  childhood  have  a 
significanUy  better  chance  of  meeting 
the  reading  goal  for  children. 
Unfortunately,  not  all  parents  or 
caregivers  have  the  literacy  skills 
necessary  to  work  with  their  children  to 
ensure  that  each  child  has  the  proper 
foundation  for  reading  skills. 

The  Secretary  is  pleased  with  the 
positive  feedback  received  from  many 
institutions  indicating  that  they  intend 
to  use  the  FWS  Program  to  respond  to 
the  "America  Read?  Challenge."  This 
investment  in  our  youth  is  an 
investment  in  this  coimtry's  future.  The 
Secretary  has  also  received  comments 
from  organizations  that  focus  on  family 
literacy  indicating  that  the  expansion  of 
the  waiver  of  the  FWS  institutional- 
share  requirement  to  tutors  involved  in 
family  literacy  programs  is  very 
important  in  meeting  the  goal  of 
children  reading  independently  and 
well  by  the  end  of  the  third  grade.  This 
regulatory  change  responds  to  these 
requests. 

The  Secretary  strongly  encourages  all 
institutions  to  employ  FWS  students  as 
reading  tutors  for  children  and  as  tutors 
in  bmily  literacy  programs  that  provide 
services  to  families  with  preschool  age 


children  or  children  who  are  in 
elementary  school.  The  placement  of 
students  in  these  jobs  is,  in  many 
instances,  an  important  wqv  for 
institutions  to  meet  the  conununity 
service  expenditure  requirement  under 
the  FWS  Program,  serve  the  needs  of  the 
community,  and  give  the  FWS  students 
a  rewarding  and  enriching  experience. 
The  new  waiver  of  the  FWS 
institutional-share  reqiiirement  in 
§  675.26  for  tutors  in  family  literacy 
programs  that  provide  services  to 
families  with  preschool  age  children  or 
children  who  are  in  elementary  school 
does  not  require  the  institution  to  make 
a  request  for  a  waiver.  Also,  the 
institution  has  the  option  of  still 
providing  an  institutional  share  and 
determining  the  amount  of  that  share. 

It  is  important  to  note  that  the 
Secretary  continues  the  current 
exceptions  that  authorize  a  Federal 
share  of  100  percent  of  the 
compensation  earned  by  students 
employed  as  reading  tutors  of  preschool 
age  children  or  children  who  are  in 
elementary  school  as  well  as  students 
enrolled  at  eligible  institutions  under 
the  Strengthening  Institutions  Program, 
the  Strengthening  Historically  Mack 
Colleges  and  Universities  Pn^jram,  or 
the  Strengthening  Historically  Black 
Gradxiate  Institutions  Program. 

Goals  2000:  Educate  Amarica  Aet 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  paiteerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

These  regiilations  address  the 
National  Education  Goals  that  call  for 
increasing  the  rate  at  which  students 
graduate  from  high  school  and  pursue 
high  quality  postsecondary  education 
and  for  supporting  life-long  learning. 
These  regulations  further  address  the 
National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

ExacntiTe  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 
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The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  this 
program  effectively  and  efficienUy. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regulations, 
the  Secretary  has  determined  that  th^ 
benefits  of  the  final  regulations  justify 
the  costs. 

Potential  costs  and  benefits  of  the 
final  regulations  are  discussed 
elsewhere  in  this  preamble  under  the 
following  headings:  Supplementary 
Information  and  Goab  2000:  Educate 
America  AcL 

Waiver  of  Propoaed  Rulemaldag 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary 
to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  Secretary  is 
specifically  authorized  imder  section 
443(b)(5)  of  the  Higher  Education  Act  of 
1965,  as  amended  (42  U.S.C.  2753(b)(5)) 
to  determine,  through  the  promulgation 
of  regulations,  that  the  Federal  share  of 
compensation  for  FWS  students  may 
exceed  75  percent  if  required  in 
furtherance  of  the  purposes  of  the 
program.  The  Secretary  has  made  such 
a  determination  in  this  case.  Revising 
§  675.26(d)  will  increase  institutional 
flexibility  and  help  to  meet  an 
important  educational  need  for  tutors  in 
family  literacy  programs  without 
imposing  any  burden  on  the  affected 
parties.  For  these  reasons,  the  Secretary 
has  determined,  pursuant  to  5  U.S.C. 
553(b)(B).  that  public  comment  on  the 
amendment  to  §  675.26(d)  is 
unnecessary  and  contrary  to  the  public 
interest. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
affected  by  these  regulations  are  small 
institutions  of  postsecondary  education. 

The  provisions  of  these  regulations 
provide  added  flexibility  to  institutions. 


Thus,  no  significant  adverse  economic 
impacts  on  small  entities  are  expected 
to  occur. 

Paperwork  Reduction  Act  of  1995 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Intergoveminental  Review 

The  Federal  Work-Study  Program  is 
not  subject  to  the  requirements  of 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Assessment  of  Ediicatioaal  Impact 

Based  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  dociunent  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Electronic  Acceae  to  This  Document 

Anyone  may  review  this  dociunent,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea^gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register. 

List  of  Subjects  in  34  CFR  Part  675 

Loan  programs — education.  Student 
aid. 


Dated:  November  20, 1997. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number.  84.033  Federal  Work-Study 

Program) 

The  Secretary  amends  chapter  VI  of 
Tide  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  675— FEDERAL  WORK-STUDY 
PROGRAMS 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  2751-27Seb,  unless 
otherwise  noted. 

2.  Section  675.26  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§675^    FWS  Fadaral  share  Hmttationa. 

(d)  For  each  award  year,  the  Secretary 
authorizes  a  Federal  share  of  100 
percent  of  the  compensation  earned  by 
a  student  under  this  part  if — 

(1)  The  work  performed  by  the 
student  is  for  the  institution  itself,  for  a 
Federal,  State  or  local  public  agency,  or 
for  a  private  nonprofit  organization;  and 

(2Ki)  The  institution  in  which  the 
student  is  enrolled — 

(A)  Is  designated  as  an  eligible 
institution  under  the  Strengthening 
Institutions  Program  (34  CFR  part  607), 
the  Strengthening  Historically  Black 
Colleges  and  Universities  Program  (34 
CFR  part  608),  or  the  Strengthening 
Historically  Black  Graduate  Institutions 
Program  (34  CFR  part  609);  and 

(B)  Requests  that  increased  Federal 
share  as  pari  of  its  regular  FWS  funding 
application  for  that  year; 

(ii)  The  student  is  employed  as  a 
reading  tutor  for  preschool  age  children 
or  children  who  are  in  elementary 
school;  or 

(iii)  The  student  is  employed  as  a 
*iitor  in  a  family  literacy  program  that 
provides  services  to  families  with 
preschool  age  children  or  children  who 
are  in  elementary  school. 

(FR  Doc.  97-31169  Filed  11-26-97;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
edHonally  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  fist  has  no  iegal 
significance. 

RULES  Gomo  INTa 
EFFECT  NOVEMBER  28. 
1997 

AOneULTURE 
OEPARTMENT 
Agricuitufat  MarfceMng 


Almonds  grown  in  Oriifomia; 

putiiished  tO-29-97 
AGRICULTURE. 
OEPARTMBrr 
AntaMt  aid  Ptant  Haatth 
Inapactioft  Sanrioa 
Exportation  and  importation  ol 
animals  and  animal 
products:. 
Region  recognition 
procedures,  permission  to 
export  based  on  regions^ 
disease  status,  etc.; 
published  10-28-87 
ENVIRONMENTAL 
PROTECTION  AQBtCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
Pennsylvania;  published  9- 

29-97 
Virginia;  published  10-14-87 
Virginia;  correction; 
published  11-14-97 
FEDERAL 


Common  carrier  services: 
Access  charges — 
Local  exhange  carriers; 
price  cap  performance 
review,  etc.;  published 
10-29-97 
AT4T  Corp.  norvdominant 
earner  status;  rulemaking 
petition  to  reclassify 
denied:  published  10-29- 
97 
North  American  Numbering 
Plan  administration — 
Carrier  idemification 
codes;  published  10-28- 
97 

Telecommunications  Act  of 
1996;  implementalion — 
Universai  service;  Schools 
and  Libraries  Corp.  and 
HeaNh  Care  Corp.; 
support  applications 
window  niing  period; 
published  10-29-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMBfT 
Food  and  Drug 


Sponsor  nam*  and 
changes— 

Mehal  Ltd.;  published  11- 
28-97 

HEALTH  ANDimHAW 
SERVICES  DEPARTMENT 
HaaNtrCafa  PInancingc 
Admlniatraaon 
Medtore: 
Inpatient  hospital  services 
furnished  to  retired 
Federal  workers  age  6& 
or  older;  Faderai-- 
Emptayea  Health  BanefitSn 
plan;  providsr  agreement 
change;  pubNshad  tO-29- 
97 

MTB1IOR  OEFARTMEIV  ■- 


Animal  drugs,  feeds,  arxl 
related  products: 


ana  cnraroMnam  onwa 

Debt  Collection  Improvement 
Act  of  1998;  implementation;, 
published  11-28:07 
LABOR  DEPARTMENT 
RMfie  saveiy  ana  naann 
Administration-. 
Education  and  training: 
National  Mina  Health  and 
Safety  Academy;  tuition 
and  room  and  tx}ard 
charges;  waivers; 
published  11-13-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Fellowships  and  similar 

appointments,  published 

10-28-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPU 
service — 

Acceptarwe  procedures; 
published  10-29-97 
Practice  in  proceedings: 
Administrative  offsets 
initiated  against  former 
employees;  conduct  of 
hearings;  put)lt8hed  11-28- 
97 

TRANSPORTATION 
OEPARTMENT 
Federal  Aviation 
Admlnlatration 

Airworthinees  directives: 
Gef>eral  Electric  Co.; 
published  9-29-97 
Pilatus  Britten-Nonman  Ltd.; 
published  10-21-97 
Ainworthiness  standards: 
Rotorcraft;  normal  and 
transport  category — 
Technical  amerxjments; 

published  8-29-97 

Technical  amendments; 

published  11-26-97 

TRANSPORTATION 

DEPARTMENT 

I  eoerai  nignway 

Administration 

Motor  earner  safety  starxtards: 


Safety  litnaes  procedure- 
Rating  methodotogy: 
published  11-6-97 

COMMENTS  DUE  NBCT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Acquisition  regulations: 
Altemative  agricullurak> 
research  and 
commerctalizatton 
corporation;  set-asidaa. 
and  preferanoas  lor 
products;  comments  due 
by  12-5-97;  published  .10- 
fr-97 

COMMERCE  DEPARTMENT 
hTtemaOonai  Trade 
AanwMsiieiion 
Watches  and  watoh 
movements: 
Allocation  of  duty 
exempitions — 
Virgin  Islarxls,  Guam, 
American  Samoa,  and 
Nortt)em  Mariana 
Islands;  comments  doe 
by  12-5-97;  published 
11-5-97 

COMMERCE  DEPARTMBIT 
NaUonai  Oceank:  and 
Atonoaphartc  AdmlnlatoaUon . 

Fisf>ery  conservation  and 
management: 
AUantio  highly  migratory 

Meetings;  comments  due 
by  12-1-97;  published 
10-17-97 
West  Coast  States  and 

Western  Pacifk: 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  t)y  12-4- 
97;  published  11-19-97 

COMMODITY  FUTURES 
TRAOmO  COMMISSION 

Commodity  optkxi 
transactions: 
Enumerated  agricultural 

commodities;  trade 

optioru;  comments  due  by 

12-4-97;  published  11-4- 

97 

DEFENSE  DEPARTMENT 

Acquisition  regulattons: 
Emptoyment  prohit)ition  on 
persons  convicted  of  fraud 
or  other  OOO  contract- 
related  fetonies; 
comments  due  by  12-1- 
97;  published  10-2-97 

DEFENSE  DEPARTMBfT 


ENERGY  D^ARTMBfT 
Enafgy  Efficiency  and 
RanawiMa  Enevgy  OHIca 

Consumer  products;  energy 
conservation  pregiain: 
Water  heaters-. 
Test  pr(x»dures: 
comments  due  t>y  12-1- 
97;  put^ished  10-31-87 

ENERGY  OEPARTMENT 


Agency 

Privacy  Act:  implementation: 
comments  due  by  12-1-87; 
published  10^-97 


Office^  Eneigy 

Hearings  and  appeals 
procedures: 
Stay  of  deciskNW 
Comment  period 
extended;  commania 
due  by  12-2-97; 
published  10-3-97 

ENVIRONMBfTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkxwl  emiaskxi  standanjs: 
Polyether  polyols  productton. 
comments  due  by  12-3- 
97;  published  1 1-1 2-97 
Air  programs: 
Ambient  air  quality 
standards,  natkmal — 

Regtonal  haze  standards 
tor  class  I  Federal 
areas  (large  nattonal 
parks  and  wiMemess 
areas);  visibiiity 
protection;  comments 
due  by  12-5-97; 
published  10-2347 
Amt>iem  air  quality 
surveiUarK»— 

Lead  ambient  air  quality 
monitoring;  shift  of 
focus  from  mobHe 
sources  to  stattonary 
point  sources; 
comments  due  by  12-5- 
97;  published  11-5-97 
Lead  ambient  air  quality 
monitoring;  shift  of 
focus  from  mobile 
sources  to  stationary 
point  sources; 
comments  due  by  12-5- 
97;  published  11-5-97 
Air  quality  imptementatton 

plans;  approval  and 

promulgatton;  various 

States: 

CaHlomia;  comments  dua  by 
12-3-97;  published  11-3- 
97 

Air  quality  planning  purposes; 
designatton  of  areas 
Texas;  comrrwnts  due  by 
12-1-97;  published  10-6- 
97 

Hazardous  waste: 
Project  XL  program;  site- 
specific  projecta— 
Molex,  Inc.,  facility, 
Lirxx>ln,  NE;  comments 
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due  by  12-3-97; 
published  11-3-97 
Molex,  Inc.,  facility, 
LiTKOln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
Pesticides;  tolerances  in  food, 
animal  leeds,  and  raw 
agncultural  commodities: 
2-propene-1 -sulfonic  acid, 
sodium  salt,  polymer  with 
ethenol  and  ethenyl 
acetate,  etc.;  comments 
due  by  12-1-97;  published 
10-1-97 

Carfentrazone-ethyl; 
comments  due  t)y  12-1- 
97;  published  9-30-97 

Toxic  substances: 
Testing  requirements — 

Biphenyl,  etc.;  comments 
due  by  12-1-97; 
published  9-26-97 

FEDERAL 
COMMUNICATIONS 

Common  carrier  services: 
Commercial  motxie  radk) 
services — 

CalHng  party  pays  service 
option;  comments  due 
by  12-1-97;  published 
10-30-97 

Federal-State  Joint  Board; 
jurisdictional  separations 
reform  and  referral; 
comments  due  by  12-5- 
97;  published  11-5-97 
Frequency  allocations  arxj 

radto  treaty  matters: 

Mobile  satellite  services — 
455-456  and  459-460 
MHz  bands  altocation: 
comments  due  tjy  12-1- 
97;  published  10^1-97 
Radk)  stattons;  tat>le  of 
assignments: 

Arkansas;  comments  due  by 
12-1-97;  published  10-22- 
97 

New  Hampshire;  comments 
due  by  12-1-97;  published 
10-22-97 

HEALTH  AND  HUMAN 
SERVICES  OEPARTMENT 

Food  and  Drug 
Admlnlatration 

Animal  drugs,  feeds,  arkl 
related  products: 
Food  labeling — 

Net  quantity  of  contents; 
compliance;  comments 
due  by  12-1-97; 
published  ia«-97 
Food  lor  huntan  consumptton: 

Dietary  supplements 
containing  ephednne 
alkaloids;  comments  due 
by  12-2-97;  published  9- 
18-97 


Medical  devices: 
Obstetrical  and 
gynecotogical  devices— 
In  vitro  fertilization  devices 

and  related  assisted 

reproduction 

procedures; 

reciassifk:ation; 

comments  due  by  12-3- 

97;  published  9-4-97 

INTERIOR  DEPARTMENT 
Land  Managamant  Bureau 

Publk:  administrative 
procedures: 

Application  procedures; 
comments  due  by  12-1- 
97;  published  10-1-97 

INTERIOR  DEPARTMENT 
Rsh  and  WIMIHa  Sarvtea 
Endangered  and  threatened 
species: 

Rndings  on  petitions,  etc. — 
Lesser  prairie-chicken; 
comments  due  by  12-3- 
97;  published  11-3-97 
Recovery  plans — 

Grizzly  bear  comments 
due  by  12-1-97; 
published  10-28-97 

INTERIOR  DEPARTMENT 

Watches  arxl  watch 
movements: 
Altocatnn  of  duty 
exemptions- 
Virgin  Islands,  Guam, 
Amehcan  Samoa,  and 
Northern  Mariana 
Islands;  comments  due 
by  12-5-97;  published 
11-5-97 

INTERIOR  DEPARTMENT 


SarvlGa 

Outer  (Continental  Shelf;  oil, 
gas,  and  sulphur  operatkxis: 
Oil  arxJ  gas  pipelines; 
designated  locattons 
wftere  operating 
responsibility  is  transferred 
from  produdng  operator 
to  transporting  operator, 
comments  due  try  12-1- 
97;  published  10-2-97 

JUSTICE  OEPARTMENT 
Drug  Enforeamant 
AdmlnlatraUon 

Records,  reports,  and  exports 

of  listed  chemicals: 

Iodine  and  hydrochloric  gas 
(hydrogen  chtoride  gas); 
comntents  due  by  12-1- 
97;  published  9-30-97 

JUSTICE  DEPARTMENT  * 
ImmigraUon  and 
Naturalization  Sarvica 

Immigratton: 
Aliens  in  U.S.,  proceecfings 
to  determine 
removat>ility — 


Deportatton  suspension, 
removal  cancellation, 
ar>d  status  adjustment 
cases;  comments  due 
by  12-1-97;  published 
10-3-97 

Aliens — 
Employment  verificatton; 
acceptable  documents 
designation;  comments 
due  by  12-1-97; 
published  9-30-97 

Visa  waiver  pilot  program— 
Stovenia  and  Ireland; 
comments  due  by  12-1- 
97;  published  9-30-97 

JUSTICE  DEPARTMENT 

Executive  Office  for 
Immigration  Review: 
Permanent  residence  status 

adjustment  applications; 

adjudication  completion; 

comments  due  by  12-1- 

97;  published  9-30-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
hcensing: 

Timepieces  containirtg 
gaseous  tritium  light 
sources;  distributton; 
comments  due  by  12-5- 
97;  published  9-19-97 
Productton  and  utilizatkyi 
facilities;  domestic  licensing: 
Nuclear  power  planta— 
IEEE  natkxwil  consensus 
starxlard;  comments 
due  by  12-1-97; 
published  10-17-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Prevailir)g  rate  systems; 
comments  due  by  12-3-97; 
published  11-3-97 
Retirement; 
National  Capital 
Revitalizatton  and  Self- 
(aovemment  Improvement 
Act- 
Retirement,  health,  arkj 
life  insurance  coverage 
for  District  of  Ck>lumt)ia 
emptoyees;  comments 
due  by  12-1-97; 
published  9-30-97 

POSTAL  SERVICE 

Intematfonal  Mail  Manual: 
Gtobal  package  link  (GPL) 
servtee— 

C^anada;  comntents  due 
by  12-1-97;  published 
10^1-97 

STATE  DEPARTMBfT 

Visas;  nonimmigrant 
documentatwn: 
Visa  waiver  pitol  program — 
Probattonary  entry  status 
eliminated,  designation 
of  Ireland  as  permanent 


partkapating  country, 
and  extentfon  of 
program  to  Stovenia; 
comments  due  by  12-1- 
97;  published  9-30-97 
TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Vessel  klentification  system; 
comments  due  by  12-4-97; 
published  10-20-97 
TRANSPORTATION 
DEPARTMENT 
Federal  AvtatkMi 
Admlnlatration 
Air  traffic  operating  and  flight 
rules: 

Aircraft  operator  security; 
comments  due  by  12-1- 
97;  published  8-1-97 
Airport  security;  comments 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  226 
[Regulation  Z;  Dodwt  No.  R-0960] 
Truth  In  LBnding 

AOaiCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1412 

RM06eO-AF29 

Amendment  to  ttie  Production 
FlexiMiity  Contract  Regulations: 
Exianaion  of  Comment  Period 

AQENCY:  Conunodity  Credit  Corporation. 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments;  extension  of  the  comment 
period. 

8Umum:  in  the  interim  rule  published 
in  the  Federal  Register  on  October  23, 
1997,  (62  FR  55150),  comments  were 
requested  by  November  24, 1997. 
Interested  parties  have  requested  that 
the  comment  period  be  extended  to 
provide  additional  time  for  comments. 
DATE:  This  rule  was  effective  on  October 
23, 1997.  Comments  on  this  rule  must 
be  received  on  or  before  December  1, 
1997,  to  be  assured  of  consideration. 
AIX)RE88E8:  Please  submit  written 
comments  to  Scotty  M.  Abbott.  Farm 
Service  Agency,  United  States 
Department  of  Agricidture.  STOP  0517, 
1400  Independence  Avenue.  SW, 
Washington,  DC  20250-0517. 
FOR  Flffmet  MFOnMATKM  CONTACT: 
Scotty  M.  Abbott,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  STOP  0517,  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0517;  telephone 
202-720-5422;  Internet  address: 
Sabbott#wdc.fiuL  usda.gov. 

Signed  at  Washington  DC,  on  November 
24, 1997. 

Brace  R.  Weber. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  97-31382  FUed  11-2S-97;  8:45  am] 
MUMQ  CODE  Mie-«B-P 


'    SUMMARY:  The  Board  is  pubUshing 
revisions  to  Regulation  Z.  The  revisions 
implement  an  amendment  to  the  Truth 
in  Landing  Act  contained  in  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
affecting  the  disclosure  of  a  fifteen-year 
histori(»l  example  of  rates  and 
pajmients.  The  amendment  applies  to 
variable-rate  loans  with  a  term 
exceeding  one  year  and  secured  by  the 
consumer's  principal  dwelling.  The 
amendment  allows  creditors  to  provide 
a  statement  that  the  periodic  payment 
may  substantially  increase  or  decrease 
together  vrith  a  maximum  interest  rate 
and  payment  based  on  a  $10,000  loan 
amount,  in  lieu  of  having  to  provide  a 
fifteen-year  historical  example  of  index 
values. 

DATES:  Effective  date:  This  rule  is 
effective  November  21. 1997. 
Compliance  date:  Compliance  is 
optional  until  October  1, 1998. 
TOR  RIRTHER  MFORMATKM  CONTACT: 
Kyiing  H.  Cho-Miller,  Staff  Attorney, 
Division  of  Consumer  and  Community 
Afhirs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Diane  Jenkins  at 
(202) 452-3544. 

StlPPtaiBfTARY  INFORMATION: 
LBackgronnd 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA)  (15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consumer 
credit  by  requiring  disclosiires  about  its 
terms  and  cost  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amount  (the  finance  charge)  and 
as  an  annual  percentage  rate  (the  APR). 
Uniformity  in  creditors'  disclosures  is 
intended  to  assist  consumers  in 
comparison  shopping.  The  TILA 
requires  additional  disclosures  for  loans 
seemed  by  a  consumer's  home  and 
permits  consumers  to  rescind  certain 
transactions  that  involve  their  principal 


dwelling.  The  act  is  implemented  by  the 
Board's  Regulation  Z  (12  CFR  part  226). 

The  credit  transactions  covered  by 
TILA  and  Regulation  Z  fall  into  two 
categories — open-  or  closed-end  credit 
transactions.  Open-end  credit  is  defined 
as  a  plan  under  which  the  creditor 
reasonably  contemplates  repeated 
transactions,  which  prescribes  the  terms 
of  such  transactions,  and  which 
provides  for  a  finance  charge  that  may 
be  computed  from  time  to  time  on  the 
outstanding  unpaid  balance,  for 
example,  credit  extended  by  means  of  a 
credit  card  (§  226.2(a)(20)).  Closed-end 
credit  is  defined  as  any  credit 
arrangement  that  does  not  fall  within 
the  definition  of  open-end  credit 
(§  226.2(a)(10)).  A  mortgage  loan  with  a 
fixed  maturity  date  is  an  example  of 
closed-end  credit 

n.  RegulatiHy  ProTiaioaa 

Under  Regulation  Z.  the  timing  and 
number  of  disclosures  required  for 
variable-rate  loans  vary  depending  on 
the  term  and  security  for  the  loan.  For 
all  variable-rate  loans,  disclosxires  are 
generally  provided  once — prior  to 
consummation.  However,  if  the  loan 
exceeds  a  term  of  one  year  and  is 
secured  by  the  consumer's  principal 
dwelling,  creditors  are  required  to 
provide  disclosures  at  different  times — 
a  loan  program  disclosure  when  an 
application  is  received  (or  when  a 
nonrefundable  fee  is  paid,  whichever 
occurs  earlier),  transaction-specific 
Truth  in  Lending  disclosures  prior  to 
consummation,  and  disclosures 
subsequent  to  consummation  when 
certain  rate  or  payment  changes  occur. 
(See  Regulation  Z,  12  CFR  226.17(b), 
18(fl,  19,  and  20(c).) 

Disclosures  provided  at  application 
for  a  variable-rate  mortgage  include  the 
Board-prescribed  Consumer  Handbook 
on  Adjustable  Rate  Mortgages  (or  a 
comparable  substitute)  and  a  loan 
program  disclosure  for  each  variable- 
rate  program  in  which  the  consumer  has 
expressed  interest  The  loan  program 
disclosure  consists  of  twelve  separate 
items,  including  information  such  as  the 
identification  of  the  index  or  formula  to 
be  used  for  adjustments  and  a  fifteen- 
year  historical  example  of  how  changee 
in  the  index  values  or  formula  used  to 
compute  interest  rates  would  have 
affected  the  interest  rates  and  payments 
on  a  $10,000  loan. 

On  September  30, 1996,  the  Economic 
Growth  and  Regulatory  Paperwork 
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Reduction  Act  of  1996  fPub.  L.  104-208, 
110  Stat.  3009)  (1996  amendment) 
amended  the  TILA  by  providing 
creditors  the  option  to  give  a  statement 
that  the  periodic  payments  may  increase 
or  decrease  substantially  together  with 
the  maximum  interest  rate  and  payment 
amount  for  a  $10,000  loan  amount  in 
lieu  of  having  to  give  the  fifteen-year 
historical  example. 

The  Board  issued  a  proposal  in 
January  1997  (62  FR  5183,  Feb.  4, 1997). 
Sixty-nine  comments  were  received. 
Based  on  comments  and  further 
analysis,  the  Board  has  adopted  a  final 
rule  that  implements  the  statutory 
changes.  The  final  rule  is  discussed  in 
detail  in  the  section-by-section  analysis 
below. 

nL  Section-by-Section  Analysis 

Subpart  A — General 

Section  226.19 — Certain  Residential 
Mortgage  Transactions 

19(b)  Certain  variable-rate 
transactions.  Section  226.19(b)  requires 
the  historical  example  disclosure  for 
loans  exceeding  a  term  of  one  year  that 
are  secured  by  a  consumer's  principal 
flwelling  and  in  which  the  APR  may 
increase  after  consummation  (such  as 
wheo  the  rate  is  tied  to  an  index).  The 
1996  amendment  refers  to  "residential 
mortgage  transactions"  to  identify  when 
the  alternative  disclosure  option  is 
available,  but  does  not  explicitiy  limit 
application  of  the  alternative  disclosure 
to  loans  that  exceed  a  term  of  one  year. 
"Residential  mortgage  transaction"  is 
defined  in  Regulation  Z  (§  226.2(a)(24)} 
as  credit  secured  by  the  consumer's 
principal  dwelling  to  finance  the 
acquisition  or  initial  construction  of  that 
dwelling.  Under  this  definition,  the 
alternative  disclosure  option  would  not 
extend  to  refinance  and  second- 
mortgage  transections.  The  Board 
believes  that  the  amendment  was 
intended  to  apply  to  loans  where  the 
fifteen-year  historical  example  is 
currently  required,  namely  loans  that 
exceed  one  year  and  are  seciued  by  the 
consumer's  principal  dwelling. 
Accordingly,  the  Board  proposed  to 
apply  the  alternative  disclosure  option 
to  variable-rate  loans  with  a  term  greater 
than  one  year  and  secured  by  the 
consumer's  principal  dwelliug. 

The  majority  of  commenters  strongly 
supported  the  Board's  proposal  to  apply 
the  amendment  to  loans  where  the 
fifteen-year  historical  example  is 
currently  required.  Those  commenters 
stated  that  an  interpretation  to  apply  the 
amendment  only  to  "residential 
mortgage  transactions" — primarily 
purchase-money  mortgages — would 
result  in  increased  regulatory  burden  on 


creditors  by  requiring  two  setsvf 
disclosures. 

The  Board  l)elieves  that  the  Congress 
did  not  intend  to  limit  the  flexibility  in 
the  1996  amendment  to  purchase- 
money  transactions  nor  to  apply  the 
provision  to  loans  that  do  not  currenUy 
require  the  historical  example.  The 
Board  believes  that  the  Congress 
intended  to  provide  this  option  to  all 
credit  transactions  secured  by  the 
consumer's  principal  dwelling,  given 
that  the  committee  report  to  the  1996 
amendment  broadly  states  the 
alternative  disclosiue  option  would  be 
available  to  lenders  in  consumer  credit 
transactions  under  closed-end  plans. 
Pursuant  to  its  authority  under  section 
105(a)  of  the  TILA,  the  Board  has 
adopted  a  final  rule  that  makes  the 
alternative  disclosure  option  available 
for  any  close-end  credit  transactions 
where  the  term  exceeds  one  year  and  is 
secured  by  the  consumer's  dwelling. 
Section  ia5(a)  provides  that  the  Board's 
regtdations  "may  contain  such 
classifications,  differentiations,  or  other 
provisions,  and  may  provide  for  such 
adjustments  and  exceptions  for  any 
class  of  transactions,  as  in  the  judgment 
of  the  Board  are  necessary  or  proper  to 
effectuate  the  purposes  of  [the  TILA),  to 
prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
tiierewith." 

Paragraph  19(b)(2)(viii)  currently  sets 
forth  the  required  historical  example 
based  on  a  $10,000  loan  amount  and 
paragraph  19(b)(2)(x)  the  required 
disclosujce  of  the  maximum  interest  rate 
and  payment  for  a  $10,000  loan  amount. 
The  proposal  revised  paragraph 
19(b)(2Hviii)  to  set  forth  the  historical 
example  requirements  in  paragraph 
19(b)(2)(viIi)(A);  and  incorporated  the 
substance  of  paragraph  19(b)(2)(x)  on 
the  maximum  interest  rate  and  payment 
disclosiue  in  paragraph  19(b)(2)(viii)(B). 
If  the  creditor  chose  to  disclose  the 
maximum  interest  rate  and  payment  in 
lieu  of  a  historical  example,  a  statement 
that  the  periodic  payment  may  increase 
or  decrease  substantially  must 
accompany  the  rate  and  payment 
amoimt.  The  proposal  provided  that  the 
statement  requirement  may  be  satisfied 
by  providing  the  disclosure  required  by 
paragraph  19(b)(2)(vi)  that  states,  for 
example,  "yoiw  monthly  payment  can 
increase  or  decrease  substantially  based 
on  annual  changes  in  the  interest  rate." 

A  question  was  raised  about  whether 
the  proposed  wording  would  allow 
creditors  to  provide  both  the  historical 
example  and  the  maximum  interest  rate 
and  payment.  The  Board  believes  that 
the  1996  amendment  allows  creditors  to 
substitute  the  irmxinnim  interest  rate 
and  payment  for  the  historical  example 


or  to  provide  both  disclosures.  The 
commentary  to  paragraph  19(b)(2)(viii) 
has  been  revised  accordingly.  The 
conunentary  to  paragraph 
19(b)(2)(viii)(B)  provides  Uiat  the 
statement  that  must  accompany  the 
maximum  rate  and  payment  disclosure 
is  not  separately  required  if  a  similar 
disclosure  is  made  pursuant  to  the 
requirement  in  paragraph  19(b)(2)(vi). 

Regulation  Z  currently  requires 
creditors  to  disclose  a  maximum  interest 
rate  using  the  most  recent  interest  rate 
shoMm  in  the  historical  example. 
Because  creditors  are  not  required  to 
provide  the  historical  example  under 
the  1996  amendments,  creditors  instead 
must  use  a  "recent"  interest  rate  as 
determined  by  the  Board.  The  Board 
proposed  to  require  creditors  to 
calculate  the  maximum  rate  and 
payment  based  on  an  initial  rate  that 
was  in  effect  within  one  year  of  the 
disclosure.  A  more  fi^uent  basis  for 
updating  the  index  or  formula  would 
place  greater  burden  on  creditors  than 
currently  exists  under  the  regv  lation, 
whereas  the  Congress  intended  to 
reduce  burden  with  the  alternative.  The 
Board  solicited  comment  on  whether 
there  are  circumstances  in  which  the 
consumer  benefit  from  updating  the 
initial  interest  rate  more  fi^quenUy  than 
annually  would  outweigh  the 
compliance  biuden  of  producing  the 
disclosiues  more  fi^quenUy. 

The  majority  of  the  commenters 
supported  the  proposal  to  base  the 
maximum  rate  and  payment  on  an 
interest  rate  in  effect  within  one  year  of 
the  disclosure.  They  believed  that  this 
was  consistent  with  the  current 
requirement  regarding  revisions  to  the 
historical  example.  Several  commenters 
observed,  however,  that  the  proposed 
language  would  require  creditors  to 
update  the  maximum  rate  and  payment 
twice  a  year  and  suggested  adopting  one 
of  the  timing  rules  already  applicable  to 
variable-rate  transactions  under 
§  226.19(b)(2).  For  example,  the  timing 
rules  for  revising  the  loan  program 
disclosure  in  comment  19(b)(2)-5 
permit  creditors  to  update  once  a  year, 
as  soon  as  reasonably  possible  after  the 
new  index  value  becomes  available. 
Similarly,  comments  19(b)(2)(viii)-3 
and  -4  adlow  disclosvtres  to  use  a  margin 
or  discount  or  premium  used  diuing  the 
six  months  preceding  preparation  of  the 
disclosures.  Based  on  these  comments 
and  further  analysis,  the  staff  has 
revised  the  draft  rule  for  determining 
the  initial  interest  rate  that  will  be  used 
for  the  maximum  rate  and  payment 
disclosure;  it  defines  the  initial  interest 
rate  as  one  in  effect  as  of  an  identified 
month  and  year  for  the  particular  loan 
program.  The  final  rule  eliminates  any 
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requirement  for  creditors  to  update  the 
maximum  rate  and  payment  disclosure 
more  frequenUy  than  the  loan  program 
disclosure. 

Commenters  asked  for  clarification  on 
whether  the  amount  of  a  recent  discount 
or  premiiun  is  reflected  in  the 
alternative  disclosure.  Several 
commenters  requested  general 
clarification  on  how  the  initial  rate  was 
derived.  Several  commenters  also 
suggested  that  all  references  to  "the 
most  recent  rate"  be  deleted  since  it 
implies  that  creditors  must  continually 
update  the  information.  Several 
commenters  questioned  whether  an 
explanation  of  how  the  consumer  may 
calculate  the  payments  for  the  loan 
amount  to  be  borrowed  would  be 
required  absent  the  historical  example. 

Based  on  comments  and  further 
analysis,  the  Board  believes  that  the 
initial  and  maximum  interest  rates  and 
payments  should  reflect  any  offered 
discount  or  premium  in  order  to  reduce 
consumer  confusion.  References  to  "the 
most  recent  rate"  have  been  deleted  and 
replaced  by  "initial  interest  rate."  A 
definition  of  the  "initial  interest  rate"  is 
provided  and  clarifies  that  it  is  based  on 
the  index  plus  margin,  adjusted  by  the 
amount  of  any  discount  or  premium. 

Since  the  maximiun  rate  and  payment 
is  based  on  a  $10,000  loan  amoimt,  the 
Board  believes  that  an  explanation  on 
how  to  calculate  the  payments  for 
another  loan  amount  would  allow 
consumers  to  better  understand  the 
relationship  of  the  maximum  rate  and 
payment  disclosure  to  their  particular 
transaction  without  placing  undue 
burden  on  the  creditors.  Section 
226.19(b)(2)(ix)  has  been  revised  to 
require  the  explanation  under  either 
alternative. 

Appendix  H  to  Part  226— Closed-end 
Model  Forms  and  Clauses 

The  sample  clauses  and  model  forms 
to  appendix  H-4  and  H-14  have  be«i 
revised  in  response  to  comments. 

Supplement  I— Official  Staff 
Interpretation 

Revisions  have  been  made  to  the 
Official  Staff  Commentary  to  conform 
with  the  amendments  to  Regulation  Z. 

IV.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603),  the  Board's  Office  of  the  Secretary 
has  reviewed  the  amendments  to 
Regulation  Z.  Overall,  the  amendments 
are  not  expected  to  have  any  significant 
impact  on  small  entities.  The  regulatory 
revision;  required  to  implement  the 
1996  amendment  reduce  the  number  of 
disclosures  required  for  variable-rate 


mortgages  and  ease  compliance  by 
providing  creditors  with  the  option  of 
disclosing  either  a  fifteen-year  historical 
example  or  a  maximum  pajnnent 
example. 

V.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Board  has  reviewed  the  final 
rule  under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget.  5  CFR  part  1320,  Appendix  A.l. 

The  respondents  are  individuals  or 
businesses  that  regularly  offer  or  extend 
consumer  credit.  The  purpose  of  the 
TILA  and  Regulation  Z  is  to  promote  the 
informed  use  of  consumer  credit  by 
requiring  creditors  to  disclose  its  terms 
and  cost  Records  must  be  retained  by 
creditors  for  24  months.  The  disclosure 
requirements  revised  by  this  final  rule 
are  found  in  12  CFR  226.19  and  part 
226,  appendix  H. 

The  Board's  Regulation  Z  applies  to 
all  types  of  creditors,  not  just  state 
memlier  banks.  For  purposes  of  the 
Paperwork  Reduction  Act,  however,  the 
Federal  Reserve  accounts  for  the 
paperwork  burden  associated  with 
Regulation  Z  disclosures  only  for  state 
member  banks.  The  estimates  of 
paperwork  burden  for  institutions  other 
than  state  member  banks  are  provided 
by  the  federal  agency  or  agencies  that 
supervise  those  lenders. 

The  final  rule  is  expected  to  decrease 
the  ongoing  aimual  burden  of 
Regulation  Z.  There  are  1,014  state 
member  banks,  making  an  estimated 
5,750  closed-end  credit  disclosures  each 
year  on  average,  at  6.5  minutes  per 
disclosure.  The  proportion  of  such  loans 
that  are  mortgages  with  an  adjustable 
rate  is  estimated  to  be  small.  It  is 
estimated  that  the  combined  annng] 
burden  for  state  member  banks  under 
Regulation  Z  will  decrease  by 
approximately  10,000  burden  hours  to 
an  average  6.4  minutes  per  disclosure. 
The  Federal  Reserve  estimates  an 
associated  start-up  cost  of  $160  per 
respondent  to  replace  the  fifteen-year 
historical  example  with  the  mmciimim 
rate  and  payment  example.  No 
comments  specifically  addressing  the 
burden  estimate  were  received. 

The  disclosures  made  by  creditors  to 
consumers  under  Regulation  Z  are 
mandatory.  Since  the  Federal  Reserve 
does  not  collect  any  information,  no 
issue  of  confidentiality  arises. 
Disclosures  relating  to  specific 
transactions  or  accounts  are  not  publicly 
available. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
coUection  unless  it  displays  a  ciurently 


valid  OMB  control  number.  The  OMB 
control  number  for  Regulation  Z  is 
7100-0199. 

The  Federal  Reserve  has  a  continuing 
interest  in  the  public's  opinion 
regarding  collections  of  information. 
Members  of  the  public  may  submit 
comments,  at  any  time,  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden. 
Comments  may  be  sent  to:  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets. 
N.W.,  Washington,  DC  20551;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0199),  Washington,  DC  20503. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising.  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Truth  in  lending. 

For  the  reasons  set  forth  in  me 
preamble,  the  Board  amends  12  CFR" 
part  226  as  follows: 

PART  22S-TRUTH  IN  LENDINQ 
(REGULATION  Z) 

1.  The  authority  citation  for  j>art  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C  3806;  15  U.S.C  1804 
and  1637(c)(5). 

2.  Section  226.19  is  amended  by: 

a.  Republishing  the  introductory  text 
of  paragraph  {b){2); 

b.  Revising  paragraph  (b)(2){viii); 

c.  Revising  paragraph  fb)(2)(ix); 

d.  Removing  paragraph  (b)(2)(x);  and 

e.  Paragraphs  (b)(2)(xi),  (b)(2)(xii),  and 
(b)(2)(xiii)  are  redesignated  as 
paragraphs  (b)(2)(x).  (b)(2)(xi)  and 
Cb)(2)(xii)  respectively. 

The  revisions  read  as  follows: 


§226.19    Certain  resMentM 
variable-rate  transactions. 


(b)  Certain  variable-rate  transactions. 


(2)  A  loan  program  disclosure  for  each 
variable-rate  program  in  which  the 
consumer  expresses  an  interest.  The 
following  disclosures,  as  applicable, 
shall  be  provided: 

(viii)  At  the  option  of  the  creditor, 
either  of  the  following:  * 

(A)  A  historical  example,  based  on  a 
$10,000  loan  amount,  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate 
changes  implemented  according  to  the 
terms  of  the  loan  program  disclosure. 
The  example  shall  reflect  the  most 
recent  15  years  of  index  values.  The 
example  shall  reflect  all  significant  loan 
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program  terms,  such  as  negative 
amortization,  interest  rate  carryover, 
interest  rate  discounts,  and  interest  rate 
and  payment  limitations,  that  would 
have  been  affected  by  the  index 
movement  during  the  period. 

(B)  The  maximum  interest  rate  and 
payment  for  a  $10,000  loan  originated  at 
the  initial  interest  rate  (index  value  plus 
margin,  adjusted  by  the  amount  of  any 
discoujit  or  premium)  in  effect  as  of  an 
identified  month  and  year  for  the  loan 
program  disclosure  assiuning  the 
maximum  periodic  increases  in  rates 
and  payments  under  the  program;  and 
the  initial  interest  rate  and  payment  for 
that  loan  and  a  statement  that  the 
periodic  payment  may  increase  or 
decrease  substantially  depending  on 
changes  in  the  rate. 

(ix)  An  explanation  of  how  the 
consvuner  may  calculate  the  payments 
for  the  loan  amount  to  be  borrowed 
based  on  either; 

(A)  The  most  recent  payment  shown 
in  the  historical  example  in  paragraph 
Cb)(2)(viii)(A)  of  this  section;  or 

(B)  The  initial  interest  rate  used  to 
calculate  the  maximum  interest  rate  and 
payment  in  paragraph  (b](2)(viii)(B)  of 
this  section. 

•        •        •        •        • 

3.  In  part  226,  Appendix  H  is 
amended  by  revising  the  appendix 
heading,  H-4(C)  Variable-Rate  Model 
Clauses,  and  H-14  Variable-Rate 
MOTtgage  Sample  to  read  as  follows: 

Appendix  H  to  Part  226— Closed-end 
Model  Forms  and  Clauses 


H-4(C)— Variable-Rate  Model  Oauses 

This  disclosure  describes  the  featiires  of 
the  adpistable-rate  mortgage  (ARM)  program 


]rau  are  considering.  Information  on  other 
ARM  programs  is  available  upwn  request. 

How  Your  Interest  Rate  and  Payment  Are 
Detennined 

•  Your  interest  rate  will  be  based  on  [an 
index  plus  a  margin)  (a  foimula]. 

•  Your  payment  will  be  based  on  the 
interest  rate,  loan  balance,  and  loan  term. 
— (The  interest  rate  will  be  based  on 

(identification  of  index)  plus  our  margin. 

Ask  for  our  current  interest  rate  and 

margin.) 
— [The  interest  rate  will  be  based  on 

(identification  of  formula).  Ask  us  for  our 

current  interest  rate.] 
— Information  about  the  index  (formula  for 

rate  adjustments]  is  published  [can  be 

found) . 

— (The  initial  interest  rate  is  not  based  on  the 

(index)  (formula)  used  to  make  later 

adjustments.  Ask  us  for  the  amount  of 

current  interest  rate  discounts.) 

How  Your  Interest  Rate  Can  Change 

•  Your  interest  rate  can  change 
(frequency). 

•  (Your  interest  rate  cannot  increase  or 

decrease  more  than percentage  points 

at  each  adjustment.) 

•  Your  interest  rate  cannot  increase  (or 

decrease]  more  than percentage  points 

over  the  term  of  the  loan. 

How  Your  Payment  Can  Change 

•  Your  payment  can  change  (frequency) 
based  on  changes  in  the  interest  rate. 

•  (Your  payment  cannot  increase  more 
than  (amount  or  percentage)  at  each 
adjustment.) 

•  You  will  be  notified  in  writing . 


days  before  the  due  date  of  a  payment  at  a 
new  level.  This  notice  will  contain 
information  about  your  interest  rates, 
payment  amount,  and  loan  balance. 

•  [You  will  be  notified  once  each  year 
during  which  interest  rate  adjustments,  but 
no  payment  adjustments,  have  been  made  to 
your  loan.  This  notice  will  contain 


information  about  your  interest  rates, 
payment  amount,  and  loan  balance.) 
•  (For  example,  on  a  S10,000  (term)  loan 

with  an  initial  interest  rate  of [(the 

rate  shown  in  the  interest  rate  column  below 

for  the  year  19 ))  [(in  effect  (month) 

(year)),  the  maximum  amount  that  the 
interest  rate  can  rise  under  this  program  is 

percentage  points,  to %, 

and  the  monthly  payment  can  rise  from  a 

first-year  payment  of  S to  a 

maximum  of  $ in  the 

year.  To  see  what  your  payments  would  be, 
divide  your  mortgage  amount  by  SIO.OOO; 
then  multiply  the  monthly  payment  by  that 
amount.  (For  example,  the  monthly  f>ayment 
for  a  mortgage  amount  of  $60,000  would  be: 

$60,000  +  $10,000  =  6;  6  X = 

S per  month.)] 

Example 

The  example  below  shows  how  your 
payments  would  have  changed  under  this 
ARM  program  based  on  actual  changes  in  the 
index  from  1982  to  1996.  This  does  not 
necessarily  indicate  how  your  index  will 
change  in  the  future. 

The  example  is  based  on  the  following 
assumptions: 


Amount  . 
Tenn  


S10.000 


Change  data _.....„__...    

Payment  adjustment _. „ (frequency) 

Interest  adjustment  (frequency) 

[Margin!  *  _ 

Cap* (periodic  interest  rate  cap) 


(lifetime  interest  rate  cap 
(payment  cap] 


(Intersst  rate  carryover] 

(Negative  amortization) 

[Interest  rate  discount)  ** 

Index. (identification  of  index  or  formula) 

'This  is  a  manin  we  have  used  recently,  your 
margin  may  be  dinerent 

**  This  is  the  amount  of  a  discount  we  liave  pro- 
vided recently:  your  loan  may  be  discounted  fy  a 
different  amount.) 


Ymt  . 

Index 

Margin 

(Percentage 

points) 

Interest 
Rate 
(%) 

Monthly 

Payment 

($) 

Remaining 
Balance 

($) 

1982  ....       „_ 

r  1  M  1 1  M  1 

1    1  M  M  1  1  1 

:     :     i     1     :     :     !    >    S    : 

1983 _ 

— — ♦^"f" •— • 

1984 „   _.„    __ 

i 

III 



..•.~_ {»..... 

......... ........MM. 

19S8  

1960 „   „ 

•■.••.  •...■»......••. 

1980 

1991 :_. 

1992 _.. 

». 

1993 .„ 



• — — 

1994 „ _ 

laas 

..................... 





— 

1996 „ _ „ 

~.... 

Note:  To  see  what  your  payments  would  have  been  during  that  period,  dwide  your  mortgage  anxKjnt  by  $10,000;  then  multiply  the  monthly 
payment  by  that  amount  (For  example,  in  1996  the  monthly  payment  for  a  nxxtgage  amount  of  $60,000  taken  out  in  1982  would  be- 
$60,000+«1 0.000=6;  6x .$ per  month.) 
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'^  "°^  your  Interest  Rate  Can  Change                      •  You  wUl  be  notified  m  writing  25  days 

H-14 — Variable-Rate  Mortgage  Sample  *  ^°^  interest  rate  can  change  yearly.  before  the  annual  payment  adjustment  may 

This  disclosure  describes  the  features  of  H™.If  J^''"!S'  "l*  "°°°'  '°''™^*  °'  ^J^<i^-  This  notice  will  contain 

the  adjustable-rate  mortgage  (ARM)  program  y^                    °  ^  percentage  pomts  per  mfonnation  about  your  interest  rates, 

you  are  considering,  hjformation  on  other  .  Your  interest  rate  cannot  increase  or  ^^'°'  """""*  ""^  '*"  ^"'^'^•^ 

ARM  programs  IS  available  upon  request.  decrease  more  than  5  percentage  poinU  over  fExample 

How  Your  Interest  Rate  and  Payment  An  the  term  of  the  loan.                       ~^                      The  example  below  shows  how  your 

Determined  Hqw  Your  Monthly  Payment  Can  Change  payments  would  have  changed  under  this 

•  Your  interest  rate  will  be  based  on  an  •  Your  monthly  payment  can  increase  or  ^^^^  program  based  on  actual  changes  in  the 
index  rate  plus  a  margin.  decrease  substantially  based  on  annual  "^^^*  ^^  *®*2  *°  ^*^-  This  does  not 

•  Your  payment  will  be  based  on  the  changes  in  the  interest  rate.  necessarily  indicate  how  your  index  will 
interest  rate,  loan  balance,  and  loan  term.  •  (For  example,  on  a  $10,000,  30-year  loan  change  in  the  future.  The  example  is  based 
—The  interest  rate  will  be  based  on  the  '*'*  "°  initial  mterest  rate  of  12.41  percent  on  the  following  asstimptions: 

weekly  average  yield  on  United  States  ^  ^^^  "*  ^"'V  ^^^'  ^^^  maximum  amount  Amount gio  ooo 

Treasury  securities  adjusted  to  a  constant  "^"  interest  rate  can  rise  under  this  Term  30  y^n 

maturity  of  1  year  (your  index),  plus  our  P"«™ni  is  5  percentage  points,  to  17.41  Payment  adjuatment 1  ywr 

margin.  Ask  us  for  our  current  interest  rate  2!.'^°'^  ^°  ^^  monthly  payment  can  rise  Interest  adjustmairt 1  ,^ 

and  marsin.  °^™  *  first-year  payment  of  $106.03  to  a  Margin  3  p,re«ota«a 

-hifonnation  about  the  index  rate  is  maximmnof  $145.34  m  the  fourth  year.  To                                                              poinuT^ 

published  weekly  in  the  Wall  Street  «««»  what  your  payment  is,  divide  your  Cape ,_  2  perc«itage  polnu  annual  inter.* 

Journal                      uio  n-aii  aaeei  mortgage  amount  by  $10,000;  then  multiply           «»• 

•  Vn.ir  in»«~.»  «.f«  will          I  .u    •  J  the  monthly  payment  by  that  amount.  (Por                5  percentage  points  lifetime  lntere« 

.  Your  interest  rate  will  equal  the  index  example,  the  monthly  jiyment  for  a                        "'» 

rate  plus  our  margm  unless  your  mterest  rate  mortgage  amount  of  $60,000  would  be-  ^^ ^^^^  «•"«•   yMd   on   U.S. 

caps    lumt  the  amount  of  change  in  the  $60,OOQ+$10  000=6  6x106  03=$63fi  1  a  n«r             Treasury  securities  adjusted  to  a  constant  matu- 

mterestrete.  month.)                                       *"-j".ioi«r             rity  ofoneyear. 


Year 
(as  of  l8t  week  ending  in  July) 


1982 

1983 

1984 

1( 

U 

1987 

1( 

U 

1990 

1991 

1992 

1993 

1994 

1996 

1996 


Index 
(%) 


14.41 
9.78 

12.17 
7.66 
6.36 
6.71 
7.52 
7.97 
8.06 
6.40 
3.96 
3.42 
5.47 
5.53 
5.82 


Margin* 

(perceritage 

pokitB) 


I3SL^iLISSilLI*?J?I^'*?*  ™**'*y^  y***  "*n>in  may  be  dmerent 
^jn»  aiterMt  rate  reflects  a  2  pertientage  poini  annual  interest  rate  cw>. 
*~This  Interest  rate  reflects  a  5  percentage  poM  Kedme  interest  rate  «ip 
'*^i^^'??  *****  y°^  payments  would  have  been  during  that  period; 


Rate 

(%) 


17.41 
-15.41 

15.17 
-13.17 
"-12.41 
-12.41 
-12.41 
-12.41 
-12.41 
-12.41 
-12.41 
-12,41 
-12.41 
-12.41 
-12.41 


Monthly 

Payment 

($) 


Remaining 

Balance 

($) 


145.90 

9.989.37 

129.81 

9,969.66 

127.91 

9,945.51 

112.43 

9,903.70 

108.73 

9348.94 

106.73 

9.786.98 

106.73 

9.716.88 

106.73 

9.637.56 

108.73 

9.547.83 

106.73 

9.446.29 

108.73 

9331.56 

106.73 

9.201.61 

106.73 

9.054.72 

106.73 

6.88832 

108.73 

8.70037 

dMde 
for  a 


your  mortgage  anwunt  bv  $10,000;  than  multUy  the  monthly 
mortgage  amount  of  $60300  taken  oU  in  196?  wouU  be: 


•  You  will  be  notified  in  writing  25 
days  before  the  annual  payment 
adjustment  may  be  made.  This  notice 
will  contain  infc»mation  about  your 
interest  rates,  payment  amount  and  loan 
balance.] 
*        •        •       •       • 

4.  In  Supplement  I  to  Part  226.  under 
Section  226.19— Certain  Residential 
Mortgage  ai^d  Variable-Rate 
Transactions,  under  paragraph  19(b) 
Certain  variable-rate  transactions,  the 
following  amendments  are  made: 

a.  Paragraph  2,  under  the  heading 
"Paragraph  19(b)(2)",  is  revised. 

b.  Paragraph  1.  imder  the  heading 
"Paragjraph  19(b)(2)(v)",  is  revised. 


c.  The  heading  "Paragraph 

1 9(b)(2)(vui)"  is  revised  to  read 
"Paragraph  19(b)(2)(viiiXA)". 

d.  A  new  heading  "Paragraph 
19(b)(2)(viii)"  and  a  new  paragraph  1  is 
added  below  the  new  heading,  and  both 
are  transferred  Immediately  preceding 
"Paragraph  19(b)(2Xviu)(A)." 

e.  The  heading  "Paragraph 
19(b)(2)(x)"  is  revised  to  read 
"Paragraph  19(b)(2)(viU)(B)"  and  the 
paragraph  heading  and  text  are 
transferred  immediately  preceding  the 
heading  "Paragraph  19(b)(2)(ix)." 

f.  Paragraphs  1  and  2,  under  the 
heading  "Paragraph  t9(b)(2)(viii)(B)" 


are  revised  and  a  nevy  paragraph  5  is 
added. 

g.  Paragraph  1.  imder  the  heading 
"Paragraph  19(b)(2)(ix)"  is  revised. 

h.  The  heading  "Paragraph 
19(b)(2)(xi)"  is  revised  to  read 
"Paragraph  19(b)(2)(x)." 

i.  The  heading  "Paragraph 
19(b)(2)(xii)"  is  revised  to  read 
"Paragraph  19(b)(2)(xi)." 

j.  The  heading  "Paragraph 
19(b)(2)(xiii)"  is  revised  to  read 
"Paragraph  19(b)(2Xxii)." 

The  revisions  and  additions  read  as 
follows: 
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Supplement  1  to  Part  226— Official 
Staff  Inteqpretations 


Section  226. 1 9 — Certain  Residential 
Mortgage  Transac:tions. 

•         •  *         *  • 

19^67  Certain  variable-rate  transactions. 


Paragraph  19(bX2). 

•         •         •         *         • 

2.  Variable-rate  loan  program  defined,  i. 
Generally,  if  the  identification,  the  presence 
or  absence,  or  the  exact  value  of  a  loan 
fieature  must  be  disclosed  under  this  section, 
variable-rate  loans  that  differ  as  to  such 
fisatures  constitute  separate  loan  programs. 
For  example,  separate  loan  programs  would 
exist  based  on  differences  in  any  of  the 
following  loan  fbatures: 

A.  The  index  or  other  formula  used  to 
calculate  interest  rate  adjustments. 

B.  The  rules  relating  to  changes  in  the 
index  value,  interest  rate,  payments,  and  loan 
balance. 

C  The  presence  or  absence  of,  and  the 
amount  of,  rate  or  payment  caps. 

D.  The  presence  of  a  demand  feature. 

E.  The  possibility  of  negative  amortization. 

F.  The  pc^ssibility  of  interest  rate  carryover. 

C.  The  frequency  of  interest  rate  and 
payment  adjustments. 

H.  The  presence  of  a  discount  faature. 

I.  In  addition,  if  a  loan  feature  must  be 
taken  into  account  in  preparing  the 
disclosures  required  by  §  226.19(b](2)(viii), 
variable- rate  loans  that  differ  as  to  that 
feature  constitute  separate  programs  under 
S  226.19(b)(2). 

ii.  If,  however,  a  representative  value  may 
be  given  for  a  loan  feature  or  the  feature  need 
not  be  disclosed  under  §  226.19(b)(2), 
variable-rate  loans  that  differ  as  to  such 
features  do  not  constitute  separate  loan 
programs.  For  example,  separate  programs 
would  not  exist  based  on  difCBrences  in  the 
following  loan  features: 

A.  The  amount  of  a  discount 

B.  The  amount  of  a  nmrgiTi 


Paragraph  19(bX2Xr). 

1.  Discounted  aitd  premium  interest  rate. 
In  some  variable-rate  transactions,  creditors 
may  set  an  initial  interest  rate  that  is  not 
determined  by  the  index  or  formula  used  to 
make  later  interest  rate  adjustments. 
Typically,  this  initial  rate  charged  to 
consumers  is  lower  than  the  rate  would  be 
if  it  were  calculated  using  the  index  or 
formula  However,  in  some  cases  the  initial 
rate  may  be  higher.  If  the  initial  interest  rate 
will  be  a  discount  or  a  premium  rate, 
creditors  must  alert  the  consumer  to  this  feet. 
For  example,  if  a  creditor  discounted  a 
consumer's  initial  rate,  the  disclosure  might 
state,  "Your  initial  interest  rate  is  not  based 
on  the  index  used  to  make  later 
adjustments."  (See  the  commentary  to 
$  226.17(cKl)  for  a  further  discussion  of 
discounted  and  premium  variable-rate 
transactions.)  In  addition,  the  disclosure 
must  suggest  that  consumers  inquire  about 
the  amount  that  the  program  is  currently 


discounted.  For  example,  the  disclosure 
might  state,  "Ask  us  for  the  amount  our 
adjustable  rate  mortgages  are  currently 
discounted."  In  a  transaction  with  a 
consumer  buydown  or  with  a  third-party 
buydown  that  will  be  incorporated  in  the 
legal  obligation,  the  creditor  should  disclose 
the  program  as  a  discounted  variable-rate 
transactioo,  but  need  not  disclose  additional 
information  regarding  the  buydown  in  its 
program  disclosures.  (See  the  commentary  to 
§  226.19(b)(2)(viii)  for  a  discussion  of  how  to 
reflect  the  discount  or  premium  in  the 
historical  example  or  the  itimcimnm  rate  and 
payment  disclosure). 


Paragraph  19(b)(2Xviii). 

1.  Historical  example  and  initial  and 
maximum  interest  rates  and  payments.  A 
creditor  may  disclose  both  the  historical 
example  and  the  initial  and  maximum 
interest  rates  and  payments. 

Paragraph  19(bX2)(viUXA). 


Paragraph  19(bX2XviiiXB). 

1.  Initial  and  maximum  interest  rates  and 
payments.  The  disclosure  form  must  state  the 
initial  and  maximum  interest  rates  and 
payments  for  a  $10,000  loan  originated  at  an 
initial  interest  rate  (index  value  plus  margin 
adjusted  by  the  amount  of  any  discount  or 
premium)  in  effect  as  of  an  identified  month 
and  year  for  the  loan  program  disclosure. 
(See  comment  19(b)(2)-5  on  revisions  to  the 
loan  program  disclosure.)  In  calculating  the 
maximum  payment  under  this  paragraph,  a 
creditor  should  assume  that  the  interest  rate 
increases  as  rapidly  as  possible  under  the 
loan  program,  and  the  maximum  payment 
disclosed  should  reflect  the  amortization  of 
the  loan  during  this  period.  Thus,  in  a  loan 
with  2  percentage  point  annual  (and  S 
percentage  point  overall)  interest  rate 
limitations  or  "caps."  the  maximum  interest 
rate  would  be  5  percentage  points  higher 
than  the  initial  interest  rate  disclosed. 
Moreover,  the  loan  would  not  reach  the 
maximum  interest  rate  until  the  fourth  year 
because  of  the  2  percentage  point  annual  rate 
limitations,  and  the  maximum  paymenC 
disclosed  would  reflect  the  amortization  of 
the  loan  during  this  period.  If  the  loan 
program  includes  a  discounted  or  premium 
initial  interest  rate,  the  initial  interest  rate 
should  be  adjusted  by  the  amount  of  the 
discount  or  premium. 

2.  Term  of  the  loan.  In  calctilating  the    - 
initial  and  maximum  payments,  the  creditor 
need  not  base  the  disclosures  on  each  term 
to  maturity  or  payment  amortization  offered 
under  the  program.  Instead,  the  creditor  may 
follow  the  rules  set  out  in  comment 
19(b)(2)(viii)(A>-5. 

If  a  historical  example  is  provided 
under  §  226.19(b)(2)(viii)(A).  the  terms 
to  maturity  or  payment  amortization 
used  in  the  historical  example  must  be 
used  in  calculating  the  initial  and 
maximum  payment.  In  addition, 
creditors  must  state  the  term  or  payment 
amortization  used  in  mnlring  the 
disclosures  under  this  section. 


5.  Periodic  payment  statement.  The 
statement  that  the  periodic  payment 
may  increase  or  decrease  substantially 
may  be  satisfied  by  the  disclosure  in 
paragraph  19(b)(2)(vi)  if  it  states  for 
example,  "your  monthly  pa)rment  can 
increase  or  decrease  substantially  based 
on  annual  changes  in  the  interest  rate." 

Paragraph  19(b)(2)(ix). 

1.  Calculation  of  payments.  A  creditor 
is  required  to  include  a  statement  on  the 
disclosure  form  that  explains  how  a 
consumer  may  calculate  his  or  her 
actual  monthly  payments  for  a  loan 
amount  other  than  $10,000.  The 
example  should  be  based  upon  the  most 
recent  payment  shown  in  the  historical 
example  or  upon  the  initial  interest  rate 
reflected  in  the  maximum  rate  and 
payment  disclosure.  In  transactions  in 
which  the  latest  payment  shown  in  the 
historical  example  is  not  for  the  latest 
year  of  index  values  shown  (such  as  in 
a  five-year  loan),  a  creditor  may  provide 
additional  examples  based  on  the  initial 
and  maximum  payments  disclosed 
imder  §  226.19(b)(2)(viii)(B).  The 
creditor,  however,  is  not  required  to 
calculate  the  con8iuner'.s  payments.  (See 
the  model  clauses  in  appendix  H-4(C).) 

Paragraph  19(b)(2Xx). 


Paragraph  19(bX2Xxi). 

•  •         •         •         • 

Paragraph  19(bX2XxiH, 

•  •         •         *         * 

5.  In  Supplement  I  to  Part  226,  under 
paragraph  heading  Paragraph 
19(b)(2HviiiHA),  all  references  in 
paragraphs  3  and  4  to 

"§  226.19(b)(2)(viii)"  are  revised  to  read 
"§226.19(b)(2Kviii)(A)". 

6.  In  Supplement  I  to  Part  226,  imder 
paragraph  heading  Paragraph 
19(b)(2)(viii)(A),  in  paragraphs  6  and  7 
the  words  "comment  19(b)(2)(x)"  are 
revised  to  read  "comment 
19(b)(2)(viii)(B)"  each  place  they 
appear. 

7.  In  Supplement  I  to  Part  226,  under 
paragraph  heeding  Paragraph 
19(b)(2)(viii)(B).  in  paragraphs  2,  3,  and 
4  the  words  "comment  19(b)(2)(viii)" 
are  revised  to  read  "comment 
19(b)(2Kviii)(A)"  each  place  they 
appear.  ' 

8.  In  Supplement  I  to  Part  226, 
Appendix  H — Closed-End  Model  Forms 
and  Clauses,  Paragraphs  6  and  18,  are 
revised  to  read  as  follows: 


Appendix  H — QoMd-End  Model  Fonns  and 
Clausea 
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6.  Model  H-4(C).  This  model  clause 
illustrates  the  early  disclosures  required 
generally  under  §  226.19(b).  It  includes 
information  on  how  the  consumer's  interest 
rate  is  determined  and  how  it  can  change 
over  the  term  of  the  loan,  and  explains 
changes  that  may  occur  in  the  borrower's 
monthly  payment.  It  contains  an  example  of 
how  to  disclose  historical  changes  in  the 
index  or  formula  values  used  to  compute 
interest  rates  for  the  preceding  15  years.  The 
model  clause  also  illustrates  the  disclosure  of 
the  initial  and  maximum  interest  rates  and 
pajrments  based  on  an  initial  interest  rate 
(index  value  plus  margin,  adjusted  by  the 
amount  of  any  discount  or  premium)  in  effect 
as  of  an  identified  month  and  year  for  the 
loan  program  disclosure  and  illustrates  how 
to  provide  consumers  with  a  method  for 
calculating  the  monthly  payment  for  the  loan 
amount  to  be  borrowed. 
•         •         *         •         • 

18.  Sample  H-14.  This  sample  disclosure 
form  illustrates  the  disclosures  imder 
§  226.19(b)  for  a  variable-rate  transaction 
secured  by  the  consumer's  principal  dwelling 
with  a  term  greater  than  one  year.  The 
sample  form  shows  a  creditor  how  to  adapt 
the  model  clauses  in  Appendix  H-4(C)  to  the 
creditor's  own  particular  variable-rate 
program.  The  sample  disclosure  form 
describes  the  features  of  a  specific  variable- 
rate  mortgage  program  and  alerts  the 
consumer  to  the  fact  that  information  on  the 
creditor's  other  closed-end  variable-rate 
programs  is  available  upon  request  It 
includes  information  on  how  the  interest  rate 
is  determined  and  how  it  can  change  over 
time.  Section  226.19(b)(2)(viii)  permiu 
creditors  the  option  to  provide  either  a 
historical  example  or  an  initial  and 
maximum  interest  rates  and  payments 
disclosure;  both  are  illustrated  in  the  sample 
discloaure.  The  historical  example  explains 
how  the  monthly  payment  can  change  based 
on  a  $10,000  loan  amount,  payable  in  360 
monthly  installments,  based  on  historical 
changes  in  the  values  for  the  weekly  average 
^  yield  on  U.S.  Treasury  Securities  adjtisted  to 
a  constant  maturity  of  one  year.  Index  values 
are  measured  for  15  years,  as  of  the  fi«t  week 
ending  in  July.  This  reflects  the  requirement 
that  the  index  history  be  based  on  values  for 
the  same  date  or  period  each  year  in  the 
example.  The  sample  disclosure  also 
illustrates  the  alternative  disclosure  under 
S  226.19(b)(2)(vili)(B)  that  the  initial  and  the 
maximum  interest  rates  and  payments  be 
shown  for  a  $10,000  loan  originated  at  an 
initial  interest  rate  of  12.41  percent  (which 
was  in  effect  July  1996)  and  to  have  2 
percentage  point  aimual  (and  5  percentage 
point  overall)  interest  rate  limitations  or 
caps.  Thus,  the  maximum  amount  that  the 
interest  rate  could  rise  under  this  program  is 
5  percentage  points  higher  than  the  12.41 
percent  initial  rate  to  17.41  percent,  and  the 
monthly  payment  could  rise  from  $106.03  to 
a  maximum  of  $145.34.  The  loan  would  not 
reach  the  maximum  interest  rate  until  its 
fourth  year  because  of  the  2  percentage  point 
aimual  rate  limitations,  and  the  maximum 
payment  disclosed  reflects  the  amortization 
of  the  loan  during  that  period.  The  sample 
form  also  illustrates  how  to  provide 
consumere  with  a  method  for  calculating 


their  actual  monthly  payment  for  a  loan 
amount  other  than  $10,000. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  21, 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  97-31087  FUed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[DockM  No.  29063;  Amdt  Na  1835] 
RIN  212a-AA6S 

Standard  Instrumant  Approach 
Procedures;  Miscellaneous 
Amendments 

AQENCY:  Federal  Aviation 
Administration  (FAAJ,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  conges  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,1982. 
addresses:  Availability  of  matieis 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Ae  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP, 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 


1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FUR7MEB  INFORMATION  CONTACT:  Paul 
J.  Best,  FUght  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPt^MENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97} 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
ftocedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
dociunents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verlutim 
pubUcation  in  the  FedCTal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
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National  Flight  Data  Center  (FDC) 
Notice  to  Ainnen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  making  them 
effisctive  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  pubUcation  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnmient  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  pubhc  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less  , 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pobdes  and  Procedures  (44 
PR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  SubiectB  inl4  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

bsued  in  Washington,  DC  on  November  14, 
1997. 

Thomas  E.  Stuckey. 

Acting  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instnunent  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40103,  40113, 
40120.  44701:  and  14  CFR  11.4g(b)(2). 

Sf  97.23. 97.25, 97.27. 97.31. 97.33. 97.35 
[Amamtod] 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending:  §97.23  VOR,  VCR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOC.  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs: 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  *  Effective  December  4,  1997 

Miami,  FL,  Miami  Intl,  ILS  RWY  27R. 

Amdtl3 
Grand  Rapids,  MI,  Kent  County  Intl,  ILS 

RWY  35,  Orig 
St  Louis,  MO,  Lambert-St  Louis  Intl, 

LOC  BC  RWY  6,  Amdt  2B. 

CANCELLED 
Billings,  MT,  Billings  Logan  Intl,  ILS 

RWY  28R,  Orig 
Savannah,  TN,  Savannah-Hardin 

County,  SDF  RWY  19,  Amdt  4 
Savannah,  TN,  Savannah-Hardin 

County,  NDB  RWY  19,  Orig 
Burlington,  VT,  Burlington,  Intl.  ILS/ 

DME  RWY  33,  Orig 
Winchester,  VA,  Winchester  Regional, 

LOC  RWY  32,  Amdt  4, 

CANCELLED 
Winchester,  VA,  Winchester  Regional, 

ILS  RWY  32,  Orig 

*  •  'Effective January  1.1998 

Chandler,  AZ,  Chandler,  Muni,  VOR 

RWY  4L,  Amdt  6 
Chandler,  AZ.  Chandler,  Muni,  GPS 

RWY  4L.  Orig 
Half  Moon  Bay,  CA,  Half  Moon  Bay, 

GPS  RWY  12.  Orig 
San  Carlos,  CA,  San  Carlos,  GPS  RWY 

30,  Orig 
Steamboat  Springs,  CO,  Steamboat 

Springs/Bob  Adams  Field,  GPS-E, 

Orig 
Bartow.  FL.  Bartow  Muni,  GPS  RWY  9L, 

Amdt  1 
Bartow,  FL,  Bartow  Muni,  GPS  RWY 

27R,  Orig 
Winter  Haven,  FL,  Winter  Haven's 

Gilbert,  GPS  RWY  4,  Orig 
Audubon,  lA,  Audubon  County,  NDB 

RWY  32.  Amdt  5 
Audubon,  lA.  Audubon  County.  GPS 

RWY  32.  Orig 
Marshalltown.  lA.  Marshalltown  Muni. 

VOR  RWY  12.  Amdt  7A. 

CANCELLED 


Marshalltown.  LA.  Marshalltown  Muni. 

VOR  GPS  RWY  30.  Amdt  7A, 

CANCELLED 
Pella.  L\.  Pella  Muni.  NDB  OR  GPS 

RWY  34.  Amdt  7 
Pella.  LA,  Pella  Muni,  GPS  RWY  16.  Orig 
Detroit.  MI.  Detroit  Metropolitan  Wayne 

County.  ILS  RWY  27L,  Amdt  1 
Eveleth,  NW.  Eveleth- Virginia  Muni. 

VOR/DME  RNAV  RWY  27,  Amdt  3 
Manchester,  NH.  Manchester,  ILS  RWY 

35,  Amdt  18 
New  York,  NY.  U  Guardia.  VOR/DME 

or  GPS-H  Amdt  1 
Syracuse.  NY  Syracuse  Hancock  Intl. 

VOR  OR  TACAN  RWY  32.  Orig 
Syracuse.  NY  Syracuse  Hancock  Intl.  ■ 

VOR/DME  OR  TCAN  RWY  32. 

Amdt  1  CANCELLED 
Syracuse,  NY  Syracuse  Hancock  Intl. 

NDB  RWY  28,  Amdt  28 
Syracuse,  NY  Syracuse  Hancock  Lntl. 

ILS  RWY  10.  Amdt  9 
Syracuse.  NY  Syracuse  Hancock  Intl, 

ILS  RWY  28,  Amdt  32 
Socorro.  NM,  Socorro  Muni.  NDB-A. 

Orig 
Socorro.  NM.  Socorro  Mtmi,  NDB  OR 

GPS  RWY  15,  Orig.  CANCELLED 
Currituck,  NC.  Currituck  County,  VOR/ 

DME-A.  Orig 
Currituck,  NC.  Currituck  County.  GPS 

RWY  4.  Orig 
East  Liverpool,  OH,  Columbiana 

County.  VOR  RWY  25,  Amdt  4 
East  Liverpool.  OH.  Coliunbiana 

County,  GPS  RWY  25,  Orig 
Philadelphia,  PA,  Philadelphia 

International,  RNAV  OR  GPS  RV\^ 

35.  Amdt  3A.  CANCELLED 
Philadelphia,  PA,  Philadelphia 

International.  GPS  RWY  27L,  Orig 
Philadelphia.  PA,  Philadelphia 

International.  GPS  RWY  35,  Orig 
Yorit,  PA.  York,  NDB  RWY  17,  Amdt  5 
York.  PA.  York.  GPS  RWY  17,  Orig 
York,  PA,  York.  GPS  RWY  35.  Amdt  1 
Zelienople,  PA,  Zelienople  Muni,  GPS 

RWY  17.  Orig 
2^1ienople,  PA,  Zelienople  Muni.  GPS 

RWY  35.  Orig 
Galax/Hillsville,  VA,  Twin  County, 

VOR/DME  OR  GPS  RWY  18,  Amdt 

4.  CANCELLED 
Hot  Springs.  VA.  Ingall  Field.  ILS  RWY 

24.  Amdt  2 
Charleston,  WV,  Yeager,  ISL  RWY  23. 

Amdt  28 
Point  Pleasant,  WV,  Mason  County, 

VOR/DME  OR  GPS-A.  Amdt  4. 

CANCELLED 
Point  Pleasant,  WV,  Mason  County.  GPS 

RWY  25,  Orig 

Note:  The  FAA  published  the  following 
procedure  in  Docket  No.  29035,  Amdt  No. 
1826  to  Part  97  of  the  Federal  Aviation 
Regulations  (VOL  62.  PR  No.  200.  Page 
53745,  dated  Thursday.  October  16,  1997) 
under  Section  97.33  effective  )anuary  1, 
1998,  which  should  read  as  follows: 
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London.  OH.  Madison  County.  GPS 
RWY  8.  Orig 

[FR  Doc.  97-31358  Filed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  97 

[Dockat  Na  29064;  Amdt  No.  183q 

RIN2120-AA66 

Standard  instnimant  Approadi 
Procaduras;  Miacallanaotis 
Amandmanta 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safio  flight 
operations  imder  Instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the  , 

amendment  is  as  foUows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Ae  affected  airport  is 
located. 


By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  US 
Government  Printing  Office, 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  fiest,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Pennanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviations  R^ulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs.  their 
complex  natxue.  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Regiater 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  rralized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  efiisctive  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent  With  convereion  to 


FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  nmcelled 

The  FDC/P  NOTAMs  for  the  SLU»8 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SL\Ps 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directiy  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicaWe, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  1ms  than  30  days. 

Concliuion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regiilations  for  which 
frequent  jmd  routine  amendments  are 
necessary  to  keep  them  operationally 
current  U,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  f44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Isnied  in  Washington,  DC,  on  November 
14, 1997. 

Thomas  E.  Stnckejr, 

Acting  Director,  Flight  Standards  Service. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
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Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


Authority:  49  U.S.C.  40103.  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23. 97.25, 97.27, 97.29, 97.31 .  97.33, 
97.35    [AriMrKtwJ] 

By  amending:  §  97.29' VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 


or  TACAN;  §  97.25  LOG,  LOCyDME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follovirs: 

.  .  .  EFFECTIVE  UPON 
PUBUCATION 


FOG  Date 


Stale 


City 

Steannboat  Springs 

Metxxjme 

Ctarion  

Ctarion  — . — ._„_, 

Connelsvilie _. 

KutZtOMff) 

Erie  

Montrose 

Montrose 

Montrose  ............. 

Winder  

Qiimon 

LawrenceviRe 

AJexarxJha  .._ 

Greenwood 

Greenwood 

Greenwood  „ 

Anchorage  

Hampton  

Lawrerwevile 

Ankeny 

Morcod  — .....»«». 
Merced _»«..._. 

li^^H^^^D    .................. 

Beltevjtie 

Grand  Rapids  

Clartedale 

Deviis  Lake 

Da«a»-Fort  Worth  . 

Oalas-Fort  Worth  . 
Dallas  Fort-Worth  . 
Dallas  Fort-Worth  . 

Spokarw 

Tuscakxjsa 

Tuscakx>sa  

Tuscakx)sa  

Tuscakx>sa  


Angola „. 

Greenwood 
Greenwood 


Airport 


FDC  Number 


SIAP 


10/28/97 

10/26/97 
1(V2fl/97 

10/28/97 
10/29/97 

10/30/97 

1Q/3G/97 
10/30/97 
1(y30/97 

1Q/30I«7 
11/03/97 

11A»97 
11/03«7 

11A)3«7 
11/00/97 

11/06/97 
11/06«7 
11/06/97 
11/05/97 
11/06/97 
11/06«7 
11AM/97 

11/06«7 
11/06/97 
11/06/97 
11A»97 
11A)6/97 

11/06/97 
11/06/97 
11/06/97 

11/06«7 
11/07/97 

11/07/97 

11/07/97 
11/07/97 

11/07/97 
11/07/97 
11/07/97 


CO 
FL  . 
PA. 
PA. 

PA. 
PA. 
PA. 
CO 

00 
00 
QA 

VA. 
QA 

LA  . 
MS 

MS 
MS 

AK. 

GA 

QA 

lA  „ 

CA. 

CA. 

CA. 

M.... 

Rnl  •• 

MS 

ND 
TX. 

TX  . 
TX. 
TX. 

WA 
AL  . 

AL  . 

AL  . 
AL  . 


IN  .. 

MS 

MS 


Bob  Adams  Field 

Meftxxjme  Inti 

Ctarion  Co  

CtafRxiCo  


ConnoisvMe  ...«».„ 
Kutztown  ............... 

Erie  Inll  

Montrose  Regkvial 

Montrose  Regional 
Montrose  Regional 
WifxJer-Barrow 


Kent  County _ „ 

Gwinnett  County-Briacoe  FieW 


/Vtexandria  InU 

Greenwood-Leflore 

Greenwood-Leflore 
Greenwood-Leftore 


ArKhorage  IntI  

C>ayton  County-Tara  FieW  .... 
Gwinnett  County-Brisco  Field 

Ankeny  Regnnai  _. 

Merced  Muni-Macready  FieM 
Merced  Muni-Macready  Fiekj 
Merced  Muni-Macready  FiekJ 

MidAmenca  Airport 

Kent  County  InU 

ClarKsdaJe/Fletcher  FieU 

Devils  Lake  Muni __. 

Dallas-Fort  Worth  Ind  


DaNes-Fort  Worth  InU 
Dallas-Fort  Worth  IntI 
Daita»-Fort  Worth  InU 


Felts  RekJ 

Tuscatoosa  Muni 


Tuscakx>sa  Muni  „.. 


Tuscakx>sa  Muni  ... 
Tuscak)Osa  Muni  ... 

Tri-State  Steuben  .. 

Greenwood-Leflore 

Greenwood-Leflore 


FDC  7/6975 
FDC  7/6995 
FDC  7/6876 
FDC  7/6977 

FDC  7/6978 
FDC  7/6983 
FDC  7/7003 
FDC  7/7056 

FDC  7/7057 
FDC  7/7058 
FDC  7/7044 

FDC  7/7048 
FDC  7/7145 

FDC  7/7082 
FDC  7/7071 

FDC  7/7074 
FDC  7/7076 

FDC  7/7208 
FDC  7/7193 
FDC  7/7148 
FDC  7/7212 
FDC  7/7271 
FDC  7/7273 
FDC  7/7275 

FDC  7/7234 
FDC  7/7243 
FDC  7/7231 
FDC  7/7233 
FDC  7/7253 

FDC7/7:fc4 
FDC  7/7256 
FDC  7/7256 

FDC  7/7282 
FDC  7/7297 

FDC  7/7298 

FDC  7/7299 
FDC  7/7300 

FDC  7/7292 
FDC  7/7313 
FDC  7/7314 


VOR/DME-C,  Amdt  1 
GPS  RWY  9L,  Grig 
VOR  OR  GPS-A  Amdt  1 
VORA)ME  RNAV  Rwy  6 

Orig 
LOC  Rwy  5  Amdt  2 
VOR-AOrig 
RADAR-1  Amdt  7 
VOR/DME  Rwy  13,  Amdt 

8A 
VORRwy  13.  Amdt7A 
GPS  Rwy  13,  Grig 
VOR/DME  RNAV  OR  GPS 

Rwy  23.  Orig-A 
VOR-AOrig 
NDB  or  GPS  Rwy  25  Orig- 

A 
ILS/DME  Rwy  14.  Amdt  1 
NDB  OR  GPS  Rwy  18. 

AmdII 
RNAV  RWY  18,  Amdt  6 
RNAV  OR  GPS  Rwy  36, 

An|dt3 
ILSRwy6R,  AnfKjt  11 
VOR/DME-AOrig 
ILS  RWY  25.  Amdl  1 
ND6-A,0rig 
LOC  BC  Rwy  12  Amdt  9 
ILSRwy  30Amdt  13 
VOR  or  GPS  Rwy  30  Amdt 

17 
ILS  Rwy  14R.  Orig-A 
VOR  Rwy  17,  Orig 
PS  Rwy  18,  Orig 
ILS  Rwy  31,  Orig 
Converging  ILS  Rwy  36L. 

Amdl  3 
ILS  Rwy  36L.  Amdt  5 
ILS  Rwy  36R,  Amdt  2 
Converging  ILS  Rwy  36R, 

Amdtl 
ILS/DME  Rwy  21 R,  Orig 
NDB  or  GPS  Rwy  4  Amdl 

10 
VOR  or  TACAN  Rwy  4 

Amdl  11 
ILS  Rwy  4  Amdl  14 
VOR  or  TACAN  or  GPS 

Rwy  22  Amdt  13 
NDB  Rwy  5,  Amdt  6 
ILSRyry  18  Amdt  5 
VOR  or  GPS  Rwy  5  Amdt 

10 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AvIationAdminlstration 

14CFRPart97 

[Dockrt  No.  29065;  AmdL  No.  1837] 

Rm  2120-^Uk66 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOTV 
ACTKM:  Final  rule. 


SUMMARY:  This  amendment  establishes^ 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
-needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  focilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  clunges  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  ffight  operations  under 
instnmaent  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specffied  in  the  amendatory 
provisions. 

Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Puivhase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAP's  mailed  once 
every  2  weeks,  are  for  sale  by  the 


Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  {AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  MFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regulatory 
description  of  each  SIAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Registo- 
expensive  and  impractical.  Fiulher, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refiar  to  their  graphic 
depiction  on  charts  printed  by 
publishere  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  with  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Proceriures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrtunent  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  airoaft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  die 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS"  in  the  title 
without  otherwise  reviewing  or 


modifying  the  procedure.  (Once  a  stand 
alone  GPS  procedure  is  developed,  the 
procedure  title  will  be  altered  to  remove 
"or  GPS"  from  these  non-localizer,  non- 
precision  instrument  approach 
procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  current  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 
of  navigational  equipmenL  In 
consideration  of  the  above,  those  SIAP's 
currently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  prepara^on  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sabjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC,  on  November 
14, 1997. 

Tboniu  E.  Stnckey, 

Acting  Director.  Flight  Standards  Serrice. 

Adoption  of  the  AmentLment 

Accordia(|ly,  pursuant  to  the 
authority  del^ated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  as  fuUows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

l^The  authority  citation  for  part  97 
continues  to  read: 

Anthority:  49  U.S.C  106(g).  40103, 40106, 
40113-40114.  40120,  44502,  44514,  44701, 
44719.  44721-44722. 
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§$97-23,97.27,97.33,97.35    EAmwKtod] 

2.  Amend  §§  97.23.  97.27,  97.33,  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

.  .  .  Effective  Jan.  1,1998 

Ozark.  AL,  BlackweU  Field,  VOR  or  GPS 

RWY  30,  Amdt  6A  CANCELLED 
Ozark,  AL.  BlackweU  Field,  VOR  RWY 

30,  Amdt  6A 
Crookston.  MN,  Crookston  Muni- 

Kirkwood  Field.  VOR  or  GPS  RWY 

31.  Amdt  4A  CANCELLED 
Crookston,  MN,  Crookston  Muni- 

Kirkwood  Field,  VOR  RWY  31. 

Amdt4A 
Coshocton,  OH.  Richard  Downing.  VOR/ 

DME  RNAV  or  GPS  RWY  22.  Amdt 

4  CANCELLED 
Coshocton,  OH,  Richard  Downing,  VOR/ 

DME  RNAV  RWY  22,  Amdt  4 
Marskall,  TX,  Harrison  County,  VOR/ 

DME  RNAV  or  GPS  RWY  33.  Amdt 

IB  CANCELLED 
Marsahall,  TX,  Harrison  County,  VOR/ 

DME  RNAV  RWY  33,  Amdt  IB 

fFR  Doc  97-31360  Filed  11-28-97:  8:45  am] 
■LUNQ  OOOC  401O-1VM 


NATIOMAL  AERONAimCS  AND 
SPACE  AOfMNiSTRATlON 

14  CFR  Part  1260 

Mlsc«lian«ou8  Revisions  to  ttw  NASA 
Grant  and  Cooparativa  Agreement 
Handbook,  Section  A 

AQENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

summary:  The  NASA  Grant  and 
Cooperative  Agreement  Handbook 
regulation  is  published  In  the  Code  of 
Federal  Regulations.  This  is  a  final  rule 
to  amend  the  Handbook  to:  Redefine  . 
certain  grant  terms  to  eliminate 
ambiguities;  clarify  definitions  and 
proposed  and  certification  requirements 
relative  to  action  type;  raise  the 
subcontract  consent  level  bom  $25,000 
to  $100,000;  clarify  when  it  is  necessary 
to  obtain  a  revised  budget  proposal  for 
competitively  selected  research  grants; 
reduce  the  level  of  detail  required  for 
proposed  travel  costs;  waive  the 
requirement  for  Grant  Officer  approval 
of  competitively  selected  research  grants 
where  50  percent  or  more  of  the 
proposed  funding  is  for  equipment  or 
travel;  and  clarify  the  requireuieats  for 
proposal  and  approval  procedures  lo 
permit  the  direct  charge  of  general 
purpose  equipment 
EFFECTIVE  DATE:  December  1. 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Fortunat,  NASA.  Office  of 
Procurement,  Contract  Analysis 
Division  (Code  HC).  (202)  358-0426. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NASA  Grant  and  Cooperative 
Agreement  Handbook  is  the  NASA 
regulation  for  awarding  and 
administering  grants  and  cooperative 
agreements  (14  CFR  part  1260).  Subpart 
A  provides  the  text  of  provisions  and 
special  conditions  and  addresses 
NASA's  authority,  definitions, 
applicability,  amendments, 
publications,  deviations,  pre-award 
requirements  and  post-award 
requirements. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.). 
This  final  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
8ub)ect  to  the  Paper  Reduction  Act. 

List  of  Sulqacts  in  14  CFR  Part  1260 

Grant  programs — science  and 
technology.  Reporting  and 
recordkeeping  requirements.  Research. 
Tom  Loedtka, 

Deputy  Associate  Adminittrator  for 
Procurement. 

Accordingly,  14  CFR  Part  1260  is 
amended  as  follows: 

PART  1260— QRANTS  AND 
COOPERATIVE  AGREEMENTS 

1.  The  authority  citation  for  14  CFR 
Part  1260  continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(cMl).  Pub.  2.97- 
258,  96  Stat.  1003  (31  U.SC  6301  et  saq.). 
and  OMB  Circuiar  A-110. 

2.  In  section  1260.2.  the  definitions 
"Extension"  and  "Supplement"  are 
removed,  and  the  following  definition 
"Amendment"  is  added  in  alphabetical 
order  to  read  as  follows: 

112002    Deflnttion*. 

•  •        *        •        ♦ 

Amendement.  Any  document  used  to 
effect  modifications  to  grants  and 
cooperative  agreements.  Amendments 
may  be  issued  unilaterally  at  the 
discretion  of  the  Grant  Officer. 

•  •        •        •        • 

3.  In  section  1260.11,  paragraphs  (d) 
and  (e)(1)  are  revised  and  paragraph 
(e)(3)  is  added  to  read  as  follows: 

|126ai1    Evaluation  and  selaction. 


(d)  Equipment  justification  on  travel 
justification.  Unless  the  proposal  is 
selected  using  a  competitive  process,  for 
example,  a  NASA  Research 
Announcement  or  a  Cooperative 
Agreement  Notice,  these  dck;uments  will 
be  submitted  by  the  technical  office  for 
grant  officer  approval  when  more  than 
half  of  the  proposed  budget  is  for 
equipment  or  travel  and  associated 
indirect  cost.  The  justification  shall 
describe  the  extent  to  which  the 
equipment  or  travel  is  necessary. 

(e)  Propoml  budget  evaluation.  (1) 
The  technical  officer  will  review  the 
recipients'  estimated  cost  for 
conformance  to  program  requirements 
and  funds  availability.  The  results  of 
this  review  shall  be  recorded  in  Column 
B  of  the  proposed  Budget  Summary 
Form  (Exhibit  C).  New  budgets  are  not 
required  when  the  program  office 
recommended  funding  is  within  20 
percent  of  the  proposed  amount, 
provided  specific  proposed  objectives 
have  not  been  added  or  deleted. 
However,  when  equipment  and/or 
subcontracts  are  involved,  the  cognizant 
program  office  is  reqiured  to  identify  the 
cost  element(s)  afiiected  by  the  change  in 
funding  level. 

•        •        •        •        • 

(3)  The  grant  officer  will  address 
requests  for  direct  charge  of  general 
purchase  equipment  in  a  negotiation 
summary  and  indicate  whether  the 
proposed  purchase  is  approved  as  a 
direct  cost. 


4.  Section  1260.13  is  revised  to  read 
as  follows: 

f  126013    Award  proeaduraa. 

(a)  Award  instruments — (1)  Annual 
grant.  Grant  may  be  awarded  for  a  short 
term  (e.g.,  on  an  annual  basis). 

(2)  Multiple  year  grant.  NASA  policy 
is  to  make  maximum  use  of  multiple 
year  grants  to  support  research  projects 
that  may  span  several  years.  A  multiple 
year  grant  is  generally  selected  for  a 
period  of  three  years  in  keeping  with 
NASA's  policy  calling  for  reseuch  to  be 
peer  reviewed  at  least  every  three  years. 

(i)  If  the  decision  to  provide  multiple 
year  funding  to  a  research  proposal  is 
made,  the  special  condition  in 
§  1260.52,  "Multiple  Year  Grants",  will 
be  included  in  the  award. 

(ii)  Periods  approved  under  the 
Multiple  Year  Grants  special  condition 
in  §  1260.52,  and  funded  at  the  levels 
specified  in  the  special  condition,  are 
not  considered  to  be  new  awards. 
Therefore,  new  proposals,  new 
proposal-related  certifications  (such  as 
Drug  Free  Workplace  and  Elebarment 
and  Suspension)  and  new  technical 
evaluations  are  not  required. 
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(iii)  If  NASA  program  constraints  or 
developments  writhin  the  research 
project  dictate  a  reduction  in  the 
funding  level  specified  under  a  multiple 
year  grant  period,  research  may 
continue  at  the  reduced  level  under  the 
terms  of  the  special  condition:  however, 
the  recipient  may  rebudget  under  the 
grant  provisions  to  keep  the  project 
within  the  funding  actually  provided. 

(3)  Supplements.  A  supplement  to  a 
grant  may  be  issued  at  any  time  when 
work  is  introduced  which  is  outside  the 
scope  of  the  approved  proposal;  or 
when  there  is  a  need  for  substantial 
unanticipated  funding.  Supplements 
require  the  submission  of  revised  budget 
proposals  and  technical  evaluations. 
Since  Supplements  vnll  be  performed 
within  the  existing  period  of 
performance,  certifications  will  not 
normally  be  required. 

(4)  Extensions.  Grant  may  be  extended 
beyond  the  expiration  date  in 
accordance  with  §  1260.22, 
"Extensions",  if  additional  time  beyond 
the  mtablished  period  of  performance  is 
required  to  assure  adequate  completion 
of  the  original  scope  of  work  within  the 
available  funding. 

(5)  flenewa/sTGrant  renewals  provide 
for  continuation  of  research  beyond  Uie 
original  scope,  period  of  performance 
and  funding  levels;  therefore,  new 
proposals,  certifidations  and  technical 
evaluations  are  required  prior  to  the 
execution  of  a  grant  renewal.  Continued 
performance  within  a  period  specified 
under  the  Multiple  Year  Grants  special 
condition  does  not  constitute  a  renewal. 
Peer  review  of  the  continuing  research 
should  be  accomplished  prior  to 
selecting  a  research  grant  for  renewal. 
The  Multiple  Year  Grant  special 
condition  may  be  incorporated  into 
renewals. 

(b)  Funding  arrangements.  While 
NASA  normally  provides  full  funding 
support  for  research  grants,  alternate 
methods  of  grant  funding  are  as  follows: 

(1)  Cost  sharing.  Since  NASA  grant 
recipients  usually  gain  no  measurable 
benefit  from  grants  other  than 
conducting  research,  cost  sharing  for 
research  grants  is  not  generally  required 
NASA  may,  however,  accept  cost 
sharing  when  voluntarily  offered. 
AdditionaUy,  in  instances  when  the 
Grant  Officer  determines  that  the 
recipient  will  benefit  fi-om  research 
results  through  sales  to  non-Federal 
entities,  cost  sharing  based  upon  this 
mutuality  of  interest  will  apply  (see 
§  1260.123).  When  cost  sharing  is  used, 
the  Grant  Officer  shall  insert  a  special 
condition  substantially  as  shown  in 
§  1260.54,  "Cost  Sharing." 

(2)  Partial  support.  NASA  may 
provide  partial  support  for  a  research 


project  or  conference  where  additional 
funding  is  being  provided  by  other 
Federal  agencies.  If  the  grant  also 
involves  cost  sharing  by  the  recipient, 
the  Grant  Officer  will  ensure  that  the 
recipient's  share  does  not  include  any 
Federal  funds. 

5.  In  §  1260.32  the  clause  heading  and 
paragraphs  (a)  and  (c)  are  revised  and  a 
bracket  line  is  added  at  the  end  of  the 
section  to  read  as  follows: 

f  1260.32    Subeontracta. 
Subcontracts  (November  1997) 

(a)  For  all  subcontracts  over  $100,000.  the 
recipient  shall  provide  the  following  to  the 
NASA  grant  officer  for  approval: 

(1)  A  copy  of  the  proposed  subcontract. 

(2)  The  basis  for  subcontractor  selection. 

(3)  Justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained. 

(4)  The  subcontract  budget  and  basis  for 
subcontract  cost  or  price. 

(c)  All  contracts  awarded  by  a  recipient, 
including  small  purchases,  shall  contain  the 
provisions  in  appendix  A  of  subpart  B  of  this 
part. 

[End  of  provision] 

[FR  Doc  97-30972  Filed  11-28-47;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 

28CFRPartO 
[A.Q.Onlar  No.  2130-07] 

Organization;  Approval  of  Chargea 
Under  the  Economic  Eapionage  Act  of 
1996 

AOENCV:  Office  of  the  Attorney  General. 
Department  of  Justice. 
ACnON:  Final  rule. 


SUMMARY:  This  order  amends  Part  0  of 
Title  28,  Code  of  Federal  Regulations,  to 
require  that  the  United  States  may  not 
file  charges  imder  the  Economic 
Espionage  Act  of  1996  (EEA),  or  use  a 
violation  of  the  EEA  as  a  predicate 
offense  under  any  other  law,  without 
the  personal  approval  of  the  Attorney 
General,  the  Deputy  Attorney  General, 
or  the  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division  (or  the 
Acting  Official  in  each  of  these 
positions  if  a  position  is  filled  by  an 
Acting  official). 

EFFECTIVE  DATE:  November  20, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bert  Brandenberg,  Director,  Office  of 
Public  Affaire.  U.S.  Department  of 
Justice,  Washington,  DC  20530,  (202) 
616-2777. 


SUPPLEMEMTARV  INFORMATION:  This  order 
pertains  to  a  matter  of  internal 
Department  management.  It  does  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities.  5 
U.S.C.  605(b).  This  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  accordingly,  it 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget.  It  is  not  a 
major  rule  as  defined  by  Section  804  of 
the  Small  Business  Regulatory 
Enforcement  Act  of  1996.  Finally,  this 
rule  does  not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment  pureuant  to 
Executive  Order  12612. 

List  of  Subiects  in  28  CFR  Part  0 

Authority  delegations  (government 
agencies),  Government  employees. 
Organizations  and  functions 
(government  agencies),  Whistleblowing. 

Accordingly,  by  virtue  of  the 
authority  vested  in  me  as  Attorney 
General,  including  5  U.S.C.  301  and  28 
U.S.C.  509  and  510.  Part  0  of  Title  28 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  0-ORQANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

AudiorUjr:  5  U.S.C.  301;  28  U.S.C  509 
510.  515-519. 

2.  Section  0.64-5  is  added  to  read  as 
^  follows: 

S0.64-S    PoHqr  with  regard  to  bringing 
chargea  under  the  EcorKMnlc  Eapionaga  Act 
of  1M6,  Pub.  L  104-204.  affacttveOctobar 
11.1990. 

The  United  States  may  not  file  a 
charge  imder  the  Economic  Espionage 
Act  of  1996  (EEA),  Pub.  L.  104-294, 110 
Stat.  3488,  18  U.S.C.  1831  etseq.. 
effective  October  11, 1996,  or  use  a 
violation  of  the  EEA  as  a  predicate 
offense  under  any  other  law,  without 
the  personal  approval  of  the  Attmney 
General,  the  Deputy  Attorney  General, 
or  the  Assistant  Attorney  General  of  the 
Criminal  Division  (or  the  Acting  official 
in  each  of  these  positions  if  a  position 
is  filled  by  an  Acting  Official). 
Violations  of  this  regulation  are 
appropriately  sanctionable  and  will  be 
reported  by  the  Attorney  General  to  the 
Senate  and  House  Judiciary  Committees. 
Responsibihty  for  reviewing  proposed 
charges  under  the  EEA  rests  with  the 
Computer  Crime  and  Intellectual 
Property  Section,  Criminal  Division, 
which  v«ll  consult  with  the  Internal 
Security  Section.  Criminal  Division,  in 
cases  involving  charges  under  18  U.S.C 
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1831.  This  regulation  shall  remain  in 
effect  until  October  11,  2001. 

[)«ted:  November  20. 1997. 
JantRme. 

Attorney  General. 

[FR  Doc.  97-31192  FUed  11-28-97;  8:45  am] 
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DEPAfrrMENT  OF  VETERANS 
AFFAIRS 

38CFRPart36 
Rm2900-AI«2 

Loan  Guaranty:  Requirements  for 
Interest  Rate  Reduction  Refinancing 
Loans 

AGBICY:  Department  of  Veterans  AfEairs. 
ACTKM:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Af&irs  (VA) 
loan  guaranty  regulations  concerning 
the  requirements  for  Interest  Rate 
Reduction  Refinancing  Loans  (IRRRLs). 
In  a  dociiment  published  in  the  Federal 
Register  on  October  8,  1997  (62  FR 
52503),  VA  issued  an  interim  final  rule 
which  generally  limited  these  loans  to 
instances  where  the  veteran's  monthly 
mortgage  payment  will  decrease,  and 
generally  required  that  the  loans  being 
refinanced  be  current  in  their  payments. 
The  interim  final  rule  stated  that  it  was 
effective  on  the  date  of  publication.  A 
subsequent  administrative  issuance 
delayed  the  effective  date  of  the  changes 
made  by  the  interim  final  rule  until 
December  1, 1997.  This  administrative 
issuance  has  caused  uncertainty 
concerning  the  implementation  of  the 
interim  final  rule.  Under  these 
circumstances,  this  document  rescinds 
the  interim  final  rule  and  VA  is 
rescinding  the  administrative  issuance. 
We  intend  in  the  near  future  to  publish 
a  proposed  rule  to  address  the  same 
issues  that  were  addressed  in  the 
interim  final  rule.  Further,  the 
comments  received  in  response  to  the 
interim  final  rule  will  be  considered  in 
the  new  rulemaidng  proceeding. 

DATES:  Effective  Date:  December  1, 1997. 
FOn  FURTHER  INFORMATION  CONTACT:  K4s. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service.  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  (202)  273-7368. 

SUPPt-BMENTARY  INFORMATION: 

Administrative  ProcsduTB  Act 

Pursuant  to  5  U.S.C  553.  we  have 
fbiuid  good  cause  to  dispense  with 


notice  and  comment  on  this  final  rule 
and  to  dispense  with  a  30-day  delay  of 
its  effective  date.  Such  actions  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  The 
issues  raised  by  the  interim  final  rule 
will  be  subjected  to  notice  and  comment 
in  a  future  rulemaidng  proceeding. 
Further,  the  final  rule  is  necessary  to 
avoid  uncertainty  regarding  the 
implementation  of  the  interim  final  rule. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule 
maidng  was  required  in  connection  with 
the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  64.114. 

List  of  Subiects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing,  Indians,  Individuals  with 
disabilities.  Loan  programs — housing 
and  community  development.  Loan 
programs — Indians,  Loan  programs — 
veterans,  Manufactiired  homes. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements.  Veterans. 

Approved:  ^4oveml)e^  25,  1997. 
Henhal  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below: 

1.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  38  U.S.C  SOI,  3701-3704,  3707. 
3710-3714,  3719,  3720,  3729,  3762,  unless 
Otherwise  noted. 

2.  In  §  36.4306a,  paragraphs  (a)(6)  and 
(a)(7)  are  removed  and  paragraphs  (a)(3) 
through  (a)(5)  are  revised,  to  read  as 
follows:  ^ 

S  38.4306a    Interest  rale  reduction 
refinandno  ioen. 

(3)  The  amoimt  of  the  refinancing 
loan  may  not  exceed: 

(i)  An  amount  equal  to  the  balance  of 
the  loan  being  refinanced  and  such 
closing  costs  as  authorized  by 
§  36.4312(d)  and  a  discount  not  to 
exceed  2  percent  of  the  loan  amount;  or 

(ii)  In  the  case  of  a  loan  to  refinance 
an  existing  VA  guaranteed  or  direct  loan 
and  to  improve  the  dwelling  securing 
such  loan  through  energy  efficient 
improvements,  an  amoimt  equal  to  the 
sum  of  the  amount  referred  to  with 
respect  to  the  loan  imder  paragraph 
(a)(3)(i)  of  this  section  and  the  amount 
authorized  by  §  36.4336(a)(4); 

(Authority:  38  U.S.C  3710(a)) 


(4)  The  dollar  amount  of  the  guaranty 
of  the  38  U.S.C.  3710(a)(8)  or  (9)(B)(i) 
loan  may  not  exceed  the  original  dollar 
amount  of  guaranty  applicable  to  the 
loan  being  refinanced,  less  any  dollar 
amoimt  of  guaranty  previously  paid  as 
a  claim  on  the  loan  being  refinanced; 
and 

(5)  The  term  of  the  refinancing  loan 
(38  U.S.C  3710(a)(8))  may  not  exceed 
the  original  term  of  the  loan  being 
financed  plus  ten  years  or  the  maximum 
loan  term  allowed  under  38  U.S.C. 
3703(d)(1),  whichever  is  less.  For 
manufactured  home  loans  that  were 
previously  guaranteed  under  38  U^.C 
3712  the  loan  term,  if  being  refinanced 
under  38  U.S.C.  3710(a)(9)(B)(i),  may 
exceed  the  original  term  of  the  loan  but 
may  not  exceed  the  nrmyimnm  loan  term 
allowed  under  38  U.S.C.  3703(d)(1). 

(Authority:  38  U.S.C  3710(e)(1)) 

3.  In  §  36.4337,  paragraph  (a)  is 
revised,  to  read  as  follows: 


136.4337    Ur 

processing  prooedufee,  lender 

reepoftslbHIty,  and  lender  cerlHIcatkMt. 

(a)  Use  of  standards.  Except  for 
refinancing  loans  guaranteed  pursuant 
to  38  U.S.C.  3710(a)(8),  the  standards 
contained  in  paragraphs  (c)  through  (j) 
of  this  section  will  be  used  to  determine 
that  the  veteran's  present  and 
anticipated  income  and  expenses,  and 
credit  history  are  satisfactory. 
*        •        •        •        • 

[FR  Doc.  97-31369  Filed  11-28-97;  8:45  am) 
BaXJNQ  COOC  t3a(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  ^ 

PA  036-1036;  FRL-692»-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  taking  final  action 
to  approve  an  Iowa  State 
Implementation  Plan  (SIP)  revision 
pertaining  to  the  Muscatine,  Iowa, 
sulfur  dioxide  (SO2)  nonattainment  area. 
This  action  will  make  federally 
enforceable  state  permits  and  related 
soiuTe  specific  emission  limits  and 
other  conditions  which  will  ensure 
attainment  and  maintenance  of  the  SO3 
National  Ambient  Air  Quality  Standards 
(NAAQS). 

DATES:  This  rule  is  effective  on 
December  31, 1997. 
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ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101;  and 
the  EPA  Air  &  Radiation  Docket  and 
InfOTmation  Center.  401  M  Street,  SW.. 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  A.  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  August  15. 1997  Federal 
Register  (62  FR  43681).  the  EPA 
proposed  to  approve  an  Iowa  SIP 
revision  which  pertained  to  the 
Muscatine.  Iowa.  SO2  nonattainment 
area.  The  SIP  was  submitted  to  satisfy 
the  requirements  of  section  110  and  part 
D  of  tide  I  of  the  Clean  Air  Act  (Act). 
No  comments  were  received  during 
the  public  comment  period.  Thus,  the 
EPA  is  taking  final  action  to  approve  the 
state's  SIP  revision. 

The  proposed  approval  discussed  the 
state's  submittal  in  detail.  The  SIP 
includes  revised  permits  for  three 
affected  SO2  sources  in  the  Muscatine 
nonattainment  area.  These  permits 
contain  enforceable  emission  limits  and 
conditions  with  compliance  dates  of 
March  15. 1996.  for  two  of  the  sources 
and  July  18.  1996,  for  the  third.  The 
permits  result  in  actual  and  potential 
emission  reductions  intended  to  prevent 
any  exceedances  or  violations  of  the  SO2 
NAAQS. 

The  SIP^o  demonstrated  the  state's 
conformance  with  the  nonattainment 
plan  provisions  of  part  D,  section  172(c) 
of  the  Act  and  section  110. 

There  have  been  no  exceedances  or 
violations  of  the  NAAQS  at  the 
Muscatine  monitors  since  September 
1995.  The  state  has  committed  to 
continue  operation  of  the  three  monitors 
in  the  Muscatine  area,  and  will 
implement  provisions  of  its  contingency 
plan  in  the  event  of  a  NAAQS 
exceedance. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

II.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
bom  Executive  Order  12866  review. 


B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  eL  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impaction  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  state  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  thai  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
c(mstitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246,  256-66  (S.Q. 
1976);  42  U.S.C  7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  Includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 


governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  30,  1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Pail  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovemrjental  relations, 
Reporting  and  recordkeeping 
requirements,  Sulfur  oxides. 

Dated:  November  5, 1997. 
Dennis  Grains, 
Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regiilations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Sutipart  Q— Iowa 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(65)  to  read  as 
follows: 

S  52.620    Identification  of  plan. 

***** 

(€)••• 

(65)  On  June  13,  1996,  and  April  25, 
1997,  the  Director  of  the  Iowa 
Department  of  Natural  Resources  (IDNR) 
submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  which 
included  permits  containing  source 
specific  emission  limits  and  conditions 
for  three  sources  in  Muscatine.  Iowa. 

(i)  Incorporation  by  reference. 

(A)  Grain  Processing  Corporation 
permits  #95-A-374,  #74-A-015-S.  #79- 
A-194-S.  #79-A-195-S.  signed 
September  18.  1995. 

(B)  Muscatine  Power  and  Water 
permits  #74-A-175-S.  #95-A-373  signed 
September  14  1995. 

fC)  Monsanto  Corporation  permits 
#76-A-265S3.  #76-A-16lS3.  signed  July 
18.  1996. 

(ii)  Additional  material. 

(A)  Letters  from  Allan  E.  Stokes. 
IDNR,  to  Dennis  Grams,  Environmental 
Protection  Agency,  dated  June  13, 1996, 
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and  April  21. 1997,  containiog 

supporting  SIP  information. 

[FR  Doc.  97-31410  Filed  11-28-97:  8:45  am) 

MLUNGCOOCi 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40CFRP8rtS2 
[AZ033-0007;  FRL-6928-3] 

Approval  and  Promulgation  of 
Implemontatlon  Plans;  Arizona — 
Maricopa  County  CO  Nonattalnment 
Arm 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  action  constitutes  EPA's 
response  to  the  Ninth  Circuit  Court  of 
Appeals'  July  31,  1997  opinion  in 
DiSimone  versus  Browner,  No.  96- 
70974  (9th  Cir.  July  31. 1997).  As  a 
result  of  the  opinion,  EPA  is  restoring 
the  contingency  procediires  in  the 
carbon  monoxide  (CO)  federal 
implementation  plan  (FIP)  for  the 
Miuicopa  Coimty.  Arizona 
nonattainment  area  (Phoenix)  that  it 
promulgated  in  accordance  with  Agency 
guidance  issued  prior  to  the  1 990  Clean 
Air  Act  Amendments  (CAAA).  EPA  is 
also  mthdrawing  its  approval  of  two 
contingency  measures  submitted  by  the 
State  as  revisions,  pursuant  to  the  1990 
CAAA.  to  the  CO  state  implementation 
plan  (SIP)  for  Phoenix 
EFFECTIVE  DATE:  This  action  is  effective 
as  of  December  1, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  Jan 
Taradash,  Office  of  Regional  Counsel 
(ORC-2),  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco.  California.  94105-3901.  (415) 
744-1335  or  Sara  Schneeberg,  OfBce  of 
General  Coimsel.  U.S.  Environmental . 
Protection  Agency,  401  M  Street.  S.W., 
Washington,  D.C  20460,  (202)  260- 
5145. 

SUPPLBfBITARY  MFOnMATKM: 

LBackground 

In  March  1990.  the  United  States 
Court  of  Appeals  for  the  Ninth  Circmt 
vacated  EPA's  1988  approval  of  the 
State  of  Arizona's  SIP  for  the  Phoenix 
CO  nonattainment  area  and  directed  the 
Agency  to  promulgate  a  Federal 
implementation  plan  (FIP)  under 
section  110(c)  of  the  Clean  Air  Act 
(CAA)  that  included  contingency 
procedures  in  accordance  with  its  then 
existing  guidance.'  Deyoney  versus  EPA. 


898  F.2d  687  (9th  Cir.  1990).  In 
November  1990,  the  1990  Amendments 
to  the  Clean  Air  Act  (CAAA)  were 
enacted  which  comprehensively  revised 
the  statute,  including  the  provisions 
dealing  with  nonattainment  areas  and 
the  deadlines  and  requirements  for 
achieving  attaiiunent.  EPA  then  filed  in 
the  Ninth  Circuit  a  motion  to  recall  the 
De/aney  mandate,  arguing,  in  part,  that 
promulgation  of  the  FIP  under  the  pre- 
amended  statute  was  inconsistent  with 
both  the  structure  and  substantive 
provisions  of  the  new  law.  EPA  also 
argued  that  section  193.  the  general 
savings  clause,  of  the  1990  Amendments 
did  not  preserve  the  Agency's  pre- 
amendment  FIP  obligation.^  The  Ninth 
Circmt  denied  EPA's  motion  without 
opinion  and  EPA  subsequentiy 
promulgated  the  FIP  contingency 
procedures.  56  FR  5458  (Feb.  11. 1991). 

In  1994  Arizona  submitted  to  EPA 
contingency  measures  (an  enhanced 
remote  sensing  program  and  a  traffic 
diversion  measure)  adopted  to  satisfy 
the  requirements  of  section  172(c)(9),  a 
new  provision  added  to  the  CAA  by  the 
1990  Amendments.}  In  1996.  EPA 
approved  these  State  measures  as 
meeting  the  requirements  of  sections 
110(a)  and  172(c)(9)  of  the  CAA  and 
withdrew  the  FTP  contingency 
procedures.  61  FR  51599  (Oct.  3, 1996). 
The  Arizona  Center  for  Law  in  the 
Public  Interest  (ACLPI)  subsequentiy 
filed  a  petition  for  review  of  this  action 
in  the  Ninth  Circuit  and  the  Court 
issued  its  opinion  on  July  31, 1997. 
DiSimone  versus  Browner.  No.  96- 
70974  (9th  Qr.  July  31, 1997). 

In  its  petition,  ACLPI  challenged 
EPA's  action  on  several  grounds, 
including  that  (1)  EPA  violated  section 
193  by  approving  measures  that  did  not 
insure  eqiiivalent  or  greater  emission 
reductions  than  the  FIP,  and  (2)  the 
contingency  measures  approved  by  EPA 
did  not  comply  with  the  reqtiirements  of 


■  The  CAA  prior  to  the  1990  AmeDdmanto 
conUioed  do  (tatutory  provision  for  contingnicy 


procedures  or  measures.  As  a  result  of  this  absence, 
EPA  developed  the  guidance  pursuant  to  which  the 
FIP  was  promulgated.  40  FR  7187  (January  22, 
1981). 

'Section  193  provides,  in  pertinent  part: 

No  control  requirement  in  effect,  or  requirvd  to 
be  adopted  by  an  order,  settlement  agreement,  or 
plan  in  effect  before  the  date  of  enactment  of  the 
□aan  Air  Act  Amendments  of  1990  in  any  area 
which  is  a  nonattauunent  area  for  any  air  pollutant 
may  be  modified  after  such  enactment  in  any 
manner  unless  the  modification  insures  equivalent 
or  greater  emission  reductions  of  such  air  pollutant. 

EPA  did  not  advance  in  its  motion  an  argument 
coocaming  the  effect  of  section  193  on  any 
sobaequent  replacement  of  the  FIP  contingency 
procadtiras  with  approved  state  measures. 

^Section  172(c)(9)  requires  SIPs  to  provide  for  the 
implementation  of  specific  measures  to  be 
undertaken  if  the  area  lails  to  make  reasonable 
further  progress  (RFP)  or  attain  the  national  ambient 
air  quality  standard  (NAAQS)  by  the  applicable 
attainment  date. 


section  172(c)(9).  On  these  grounds, 
petitioners'  requested  that  the  court 
vacate  EPA's  approval  of  the  state's 
contingently  measiues  and  withdrawal 
of  the  FIP  contingency  procedures,  and 
direct  EPA  to  restore  the  FIP 
contingency  procedures. 

In  its  opinion,  the  Court  found  that 
EPA's  replacement  of  the  court-ordered 
federal  contingency  provisions  with 
state  provisions  imder  the  new  statutory 
scheme  violated  the  Delaney  mandate. 
Slip  op.  at  9023.  The  Court  further 
found  that  EPA  was  precluded  from 
litigating  in  DiSimone  the  issue  of 
whether  the  amended  Act  authorized 
EPA's  witiidrawal  of  the  FIP 
contingency  procedures  and  approval  of 
the  State's  contingency  measures  in 
their  place.  Slip  op.  at  9025.  To  support 
that  conclusion,  the  Court  reasoned  that 

|T]he  issue  presented  in  EFA'a  motion  to 
racall  the  mandate  (in  Delaney]  and  the  issue 
presented  in  this  case  IDiS/010/iel  are  indeed 
identical.  The  arguments  advanced  by  EPA  in 
both  cases  were  that  requiring  the  continued 
adherence  to  pre-Amendment  guidelines 
would  thwart  Congressional  intent  and  be 
inconsistent  with  the  reclassification  scheme 
hitroduced  t>y  the  1990  amendments.  In 
addition,  both  the  motion  to  recall  the 
mandate  and  EPA's  brief  in  this  case 
addressed  the  General  Savings  Clause  •  *  * 
as  not  applicable  to  the  court's  order  in 
Delaney.  Slip  op.  at  9026. 

The  Court  also  stated  that  the  9th 
Circuit  panel  denying  EPA's  motion  to 
recall  the  mandate  "decided  against  all 
of  the  arguments  presented  in  EPA's 
motion  because  such  a  determination 
was  necessary  to  deny  the  motion."  Slip 
op.  at  9027.  'The  Court  did  not,  however, 
indicate  what  specific  relief  sought  by 
ACLPI  it  was  granting.  Instead,  it  merely 
granted  the  petition  "for  the  foregoing 
reasons. "  (&nphasis  added).  Slip  op.  at 
9028. 

Because  of  the  Court's  exclusive 
reliance  on  Delaney,  the  restoration  of 
the  FIP  contingency  procedures  is 
clearly  compeUed  by  its  granting  of 
'  ACLPI's  petition.  As  to  the  State's 
contingency  measures,  nowhwe  in  the 
opinion  does  the  Court  address  the  issue 
of  whether  the  State's  measures  meet 
the  requirements  of  sections  110(a)  and 
172(c)(9)  of  die  CAA.*  Thus  there  is  no 
indication  as  to  whether  EPA's  approval 
of  these  measures  could  remain  in  place 
in  light  of  the  restoration  of  the  FIP. 

However,  throughout  the  opinion 
there  is  evidence  that  the  gravamen  of 
the  Court's  objection  to  EPA's  action 
was  the  substitution  of  the  State's    - 
contingency  measures  for  the  FIP 


*In  bet  ACLPI  did  not  raise  in  its  petition  for 
review  any  issues  relating  to  EPA's  approval  of  the 
contingency  measures  under  section  110(a). 
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contingency  procedures.'  Consequentiy 
EPA  has  concluded  that  the  Court 
viewed  the  Agency's  withdrawal  of  the 
FIP  contingency  procedures  and 
approval  of  the  State's  contingency 
measures  as  interdependent.  Because 
EPA  does  not  intend  to  seek  a  rehearing 
from  the  Ninth  Circuit,  the  Agency 
believes  that,  for  the  purpose  of  this 
action,  it  has  no  choice  but  to  withdraw 
its  approval  of  the  State's  measures  in 
addition  to  restoring  the  FIP 
contingency  procedures.' 
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n.  Final  Actions 

A.  Rule 

For  the  foregoing  reasons,  EPA  is 
taking  final  action  to  restore  the  federal 
contingency  procedures  for  the  Phoenix 
CO  nonattainment  area.  Specifically,  the 
Agency  is  restoring  the  phrase  "After 
December  31. 1991  for  the  Maricopa  CO 
nonattainment  area  or"  to  the 
contingency  provisions  at  56  FR  5471. 
col.  2  (Feb.  11,  1990).  EPA  is  also,  for 
the  reasons  discussed  above, 
withdrawing  its  approval  of  the  State's 
contingency  measures  as  meeting  the 
requirements  of  sections  110(aJ  and 
172(c)(9)  of  the  CAA. 

At  the  time  EPA  approved  the  State's 
contingency  measures  and  withdrew  the 
FIP  contingency  procedures,  the  Agency 
also  withdrew  the  list  of  highway 
projects  potentially  subject  to  delay  that 
the  Agency  proposed  on  Jime  28, 1993 
during  the  partial  implementation  of  the 
FIP  at  that  time.  58  FR  34547.^  EPA  is 
today  reaffirming  the  withdrawal  of  that 
list  because  it  is  no  longer  current./^ 
During  any  fiitiue  implementation  of  the 
FTP  contingency  procedures,  EPA  will 
propose  an  updated  list  of  projects 
potentially  subject  to  delay. 


»  For  example:  "We  hold  that  EPA  acted  in 
disobedience  of  an  order  of  this  court  in 
withdrawing  the  federal  plan  and  approving  a  slate 

plan  in  iU  place. Slip  op.  at  9019:  "Here,  the 

issue  to  be  foreclosed  is  whether,  in  light  of  the 
1990  amendmanu  to  the  Qeao  Air  Act.  EPA  was 
permitted  to  approve  a  state  implementation  plan 
in  place  of  the  federal  plan  ordered  by  the  Delaney 
panel."  Slip  op.  at  902S. 

*It  should  be  noted  that  those  measures  no  longer 
serve  a  contingency  function  because  they  were 
implemented  when  the  Phoenix  ai«a  was 
automatically  reclassified  from  a  "moderate"  to  a 
"serious"  CX3  nonattainment  area  upon  EPA's 
finding  that  the  area  had  failed  to  meet  the  statutory 
attainment  deadline  of  December  31,  1995.  See  61 
FR  39343  Ouly  29. 1996)  and  footnote  3.  As  a  result 
of  the  reclassification,  the  State  is  required  to 
submit  a  serious  area  SIP  revision  for  Phoenix  by 
Fefartiary  28. 1998  that  includes  new  contingency 
measures  pursuant  to  CAA  section  1 72(c)(9). 

'  For  the  fiill  text  of  the  FIP  contingency 
procedures,  see  56  FR  5471-5472. 


B.  Effective  Date  and  Notice  and 
Comment  Under  the  Administrative 
Procedures  Act  ,j 

Today's  action  will  be  efi^sctive  on 
December  1, 1997.  Under  the 
Administrative  Procediues  Act  (APA).  5 
U.S.C.  553(d)(3).  agency  rulemalcing 
may  take  effect  before  30  days  after  the 
date  of  publication  in  the  Federal 
Register  if  an  agency  has  good  cause  to 
mandate  an  earlier  efliective  date.  In 
today's  action,  EPA  is  simply 
implementing  administratively  a  result 
that  die  Ninth  Circuit  Court  of  Appeals 
effectuated  in  its  July  31. 1997  opinion 
in  DiSimone  v.  Browner.  Therefore  an 
effective  date  prior  to  30  days  after  the 
date  of  pubUcation  is  warranted. 

Similarly,  while  this  document 
constitutes  final  agency  action.  EPA 
finds  good  cause  to  forego  prior  notice 
and  comment  under  the  APA.  5  U.S.C. 
553(b).  Notice  and  comment  are 
uimecessary  because  no  EPA  judgment 
is  involved  in  restoring  the  FIP 
contingency  procedures  and 
withdrawing  the  Agency's  approval  of 
the  State's  contingency  measures 
piusuant  to  the  Ninth  Circuit's  opinion 
in  DiSimone. 

ED.  Administrative  Sflquirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  on  small  entities  of 
any  nde  subject  to  the  notice  and 
comment  rulemaking  requirements 
under  the  good  cause  exception. 
Because  this  action  is  exempt  fit>m  such 
requirements,  as  described  above,  it  is 
not  subject  to  the  RFA. 

C.  Unfunded  Mandates 

Under  sections  202.  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"),  2 
U.S.C.  1501-1571,  signed  into  law  on 
March  22. 1995,  EPA  must  prepare  a 
budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 


informing  and  advising  any  small 
governments  that  may  be  significantiy 
or  uniquely  impacted  by  this  rule. 

EPA's  withdrawal  of  its  approval  of 
the  State's  contingency  measures  does 
not  include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  simply  makes 
requirements  that  the  State  is  already 
imposing  no  longer  subject  to  federal 
enforcement.  Restoration  of  the  FIP 
contingency  procedures  puts  back  in 
place  federal  requirements  that  existed 
prior  to  their  withdrawal  by  the  Agency 
in  1996.  To  the  extent  that  this  action 
imposes  any  mandate  on  State,  local, 
tribal  governments  or  the  private  sector, 
EPA  concludes  that  it  would  not  result 
in  estin)ated  costs  of  $100  million  or 
more.  With  regard  to  both  actions,  EPA 
is  simply  implementing 
administratively  what  3ie  Ninth  Circuit 
efiiectuated  in  its  July  31,  1997  opinion 
in  DiSimone  v.  Browner.  Therefore  EPA 
has  not  prepared  a  budgetary  impact 
statement  for  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
Genoral  of  the  General  Accounting 
Office  prior  to  publication  of  the  nde  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(bKl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  30, 1998. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations. 


* 
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Dated:  November  20,  1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  52  is  amended  as 
follows: 

PART  52 -{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

4 

Aothority:  42  U.S.C  7401  at  seq. 

Subpart  D— Arizona 

§52.120    [Afiwndwq 

2.  Section  52.120  is  amended  by 
removing  and  reserving  paragraphs 
(c)(83)  and  (c)(85). 

(FR  Doc  97-31278  Filed  11-28-97;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  261 
[FRL-«930-2] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Removal  of  Rnai 
Rula 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  removing  the  final 
rule  appearing  at  56  Federal  Register 
(FR)  67197  (December  30,  1991)  insofar 
as  it  excluded  hazardous  waste 
treatment  residue  generated  by 
Reynolds  Metals  Company  (Reynolds), 
Gum  Springs,  Arkansas,  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR 
261.31  and  261.32  (hereinafter  all 
sectional  references  are  to  40  CFR 
unless  otherwise  indicated).  This 
decision  to  repeal  the  exclusion  is  based 
on  an  evaluation  of  waste-specific 
information  provided  by  Reynolds  and 
obtained  by  EPA  either  independently 
or  from  the  Arkansas  Department  of 
Pollution  Control  and  Ecology 
(ADPC&E)  subsequent  to  the 
promulgation  of  the  exclusion.  Afler*the 
effective  date  of  this  rule,  future  spent 
potliner  waste  generated  at  Reynolds' 
Gum  Springs,  Arkansas,  facility  will  no 
longer  be  excluded  from  the 
requirements  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  must  be  handled  as  hazardous 
waste  in  accordance  with  sections  260 
through  266,  268  and  273  as  well  as  any 
applicable  permitting  standards  of 
section  270.  This  rule  does  not  remove 


or  affect  EPA's  reasoning  or  evaluation 
as  it  related  to  the  modified  EPA 
Composite  Model  for  Landfills 
(EPACML). 

EFFECTIVE  DATE:  December  1. 1997. 

AOORESSES:  The  public  docket  for  this 
final  rule  is  located  at  the 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202.  and  is  available  for 
viewing  in  the  EPA  Review  Room  on  the 
7th  floor  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (214)  66^-6775  for 
appointments.  The  reference  number  for 
tills  docket  is  "F-97-ARDEL- 
REYNOLDS."  The  docket  may  also  be 
viewed  at  the  Arkansas  Department  of 
Pollution  Control  and  Ecology,  8001 
National  Drive,  Littie  Rock.  Arkansas 
72209.  The  public  may  copy  material 
from  any  regulatory  docket  at  no  cost  for 
the  first  100  pages,  and  at  $0.15  per  page 
for  additional  copies. 

FOR  FURTHER  INFORMATION,  CONTACT:  For 
general  and  technical  information 
concerning  this  notice,  contact  William 
Gallagher,  Delisting  Program  (6PD-0), 
Region  6,  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202,  (214)  665-6775. 

SUPPLEMENTARY  MFORMATKM: 

I.  Background 

A.  Authority  for  "Delisting" 

Under  40  CFR  260.20  and  260.22, 
Cacilities  may  [>etition  EPA  to  remove 
their  wastes  from  hazardous  waste 
control  by  excluding  them  from  the  lists 
of  hazardous  wastes  contained  in 
sections  261.31  and  261.32.  Specifically, 
section  260.20  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  parts  260 
through  265  and  268  of  TiUe  40  of  the 
Code  of  Federal  Regulations  (CFR);  and 
section  260.22  provides  generators  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  on  a 
"generator-specific"  basis  from  the 
hazardous  waste  lists.  Petitioners  must 
provide  sufficient  information  to  EPA  to 
allow  EPA  to  determine  that  the  waste 
to  be  excluded  does  not  meet  any  of  the 
criteria  imder  which  the  waste  was 
listed  as  a  hazardous  waste.  In  addition, 
the  Administrator  must  determine, 
where  she  has  a  reasonable  basis  to 
believe  that  factors  (including 
additional  constituents)  other  than  those 
for  which  the  waste  was  listed  could 
cause  the  waste  to  be  a  hazardous  waste, 
that  such  factors  do  not  warrant 
retaining  the  waste  as  a  hazardous 
waste. 


B.  History  of  This  Rulemaking 

Reynolds  was  granted  a  final 
exclusion  for  K088  waste  treatment 
residues  on  December  30,  1991  {see  56 
FR  67197).  In  tiiat  rule.  EPA  also 
addressed  the  modified  EPACML.  The 
EPA  believes  its  statements  contained  in 
that  rule  related  to  the  EPACML  remain 
accurate.  Today's  action  is  not  intended 
to  repeal  or  otherwise  affect  EPA's 
adoption  or  use  of  that  model. 

After  evaluation  of  new  data,  EPA 
proposed,  on  July  31, 1997,  repeal  of  the 
final  rule  issued  December  30,  1991  [see 
62  FR  41005).  This  rulemaking 
addresses  public  comments  received  on 
the  proposal  and  finalizes  the  proposed 
decision  to  repeal  the  Reynolds 
exclusion. 

C  Subsequent  Events 

Under  the  RCRA  Land  Disposal 
Restrictions  (LDR)  Program  certain 
hazardous  wastes  cannot  be  land 
disposed  until  they  satisfy  treatment 
standards  promulgated  by  EPA  (RCRA 
sections  3004  (d)-(g)).  On  April  8, 1996, 
EPA  prohibited  land  disposal,  of  and 
established  treatment  standards  for, 
spent  potiiners  bom  aluminum 
production  (K088  hazardous  wastes,  61 
FR  15566,  April  8,  1996).  At  that  time 
(and  still  today),  Reynolds  has  the  only 
commercially  available  treatment 
facility  that  is  capable  of  meeting  those 
LDR  treatment  standards.  However,  as 
discussed  below  in  section  11.,  EPA  had 
concerns  about  concentrations  of  certain 
hazardous  constituents  in  the  leachate 
from  Reynolds  treatment  process 
residue,  especially  because  such 
treatment  residues  had  been  delisted 
and  were  being  disposed  in  units  which 
were  not  subject  to  RCRA  subtitle  C 
standards  [62  FR  1994-62  FR  1995 
Oanuary  14, 1997)1.  The  EPA  initially 
extended  the  national  capacity  variance ' 
until  July  8, 1997.  At  that  time,  after 
reexamination,  the  Agency  found  that 
Rejmolds  was  providing  treatment  and 
disposal  capacity  which  is  protective  of 
human  health  and  the  environment 
(RCRA  section  3004(h)(2)),  and 
accordingly  found  that  there  is  adequate 
treatment  capacity  for  K088  wastes.  [62 
FR  37694  (July  14,  1997)).  The  national 
capacify  variance  was  further  extended 
three  months  to  allow  generators  to 
make  necessary  logistic  arrangements 
(Id.  at  37694). 

The  Agencys  decision  rested  upon 
two  principal  factors.  Reynolds  process 
destroys  most  of  the  most  hazardous 
constituent  in  K088  wastes — cyanide — 
immobilizes  most  of  the  toxic  metals, 
and  destroys  all  polycyclic  aromatic 
hydrocarbons  (62  FR  37694.  62  FR 
37696).  In  addition,  Reynolds  disposal 
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of  treatment  residue  in  units  not  subject 
to  subtiUe  C  regulation  will  end,  and  all 
future  disposal  must  be  in  units  which 
must  comply  with  subtitie  C  standards 
(Id.  at  37697).  The  immediate 
mechanism  for  addressing,  the  concerns 
about  "protective"  dispo^  capacify 
was  the  September  3,  1997,  issuance  of 
a  unilateral  administrative  order  under 
RCRA  section  7003  (UAO),  which 
required  Re^-nolds  to  comply  with 
RQIA  SubtiUe  C  management  standards 
at  its  treatment  facility  in  Gum  Springs, 
and  at  its  mining  site  located  in  Bauxite, 
Arkansas,  where  the  treatment  residue 
had  been  used  as  fill  material  in 
reclamation  activities. '  The  company 
agreed  to  comply  writh  the  terms  of  the 
UAO  in  a  letter  to  EPA  dated  September 
5, 1997.  At  the  Gum  Springs  facility,  the 
UAO  and  amended  UAO  require 
Reynolds  to:  (1)  Manage  the  kiln  residue 
and  the  kiln  residue  leachate  as  a 
hazardous  waste;  (2)  conduct  30-day 
compliance  sampling  of  the  kiln 
residue;  (3)  discontinue  placement  of 
the  kiln  residue  into  Cell  #1  of  the 
Reynolds  on-site  monofiU,  and  initiate 
and  complete  construction  of  a  clay  cap 
on  that  cell  that  meets  RCRA 
requirements;  and  (4)  upgrade  Cell  #2  of 
the  newly  regulated  monofill  by,  inter 
alia,  installation  of  a  double  composite 
liner  with  leachate  collection 
capabilities  and  to  meet  all  RCRA 
subtitle  C  standards  applicable  to 
landfills.  At  the  Hurricane  Creek 
facility,  the  Order  requires  Reynolds  to: 

(1)  Control  access  to  the  E-40  mine  pit; 

(2)  conduct  an  environmental  impact 
study;  (3)  submit  a  hydrogeological 
investigation  plan;  (4)  submit  a  revised 
groimd  water  monitoring  plan;  (5) 
complete  one  year  of  ground  water 
monitoring,  subject  to  continued 
nionitoring;  and  (6)  remove  existing  and 
discontinue  construction  of  roadways 
which  utilize  kiln  residue. 

I)[.  Repeal  of  Final  Rule  Grantiiig 
Resmolds  Delistiiig  Petition 

A.  Highly  Alkaline  Nature  of  Reynolds 
Treatment  Residue  = 

As  noted  above,  subsequent  to  issuing 
the  final  rule  granting  Reynolds 
delisting  petition,  EPA  obtained 
additional  information  gathered  after 
operations  at  the  Gum  Springs  fiacility 
began.  Specifically,  EPA  received  and 
analyzed  data  regarding  the  actual 
leachate  bom  cell  #1  of  the  monofill  at 
Gum  Springs  produced  fitjm  residue 
generated  by  Reynolds  K088  treatment 
process  as  well  as  data  bom  Reynolds 
Hurricane  Creek  mining  site.  As 


'  The  Unilateral  Administrative  Order  issued 
September  3. 1997  was  amended  on  October  31 
1997. 


explained  in  greater  detail  in  the 
proposed  rule,  those  data  indicate  that 
the  monofiU  leachate  contains  levels  of 
hazardous  constituents  significantly 
higher  than  the  delisting  levels  [62  FR 
41005,  62  FR  41007,  (July  31,  1997)). 
Those  data  also  show  that  the  leachate 
is  corrosive  with  a  pH  in  the  range  of 
12.5-13.5  therefore  maUng  it  a 
characteristically  hazardous  waste  as 
defined  by  section  261.22.  In  light  of 
those  actual  field  data,  EPA  has 
concluded  that  the  Agencys  1991 
determination  under  section  260.22  that 
no  other  hazardous  constituents  or 
factors  that  could  cause  the  K086 
treatment  residue  resulting  bom 
Re3aiolds  treatment  process  to  be 
hazardous  are  present  in  the  waste  at 
levels  of  regulatory  concern  need  to  be 
revised. 

Specifically,  EPA  now  concludes  that 
although  significant  treatment  is 
occurring  (see  sections  I.C.  and  n.  B. 
2.f.),  the  highly  alkaline  nature  of  the 
treatment  residue  is  a  factor  which 
warrants  retaining  it  as  a  hazardous 
waste.  Mobility  of  arsenic  and  cyanide, 
remaining  in  the  residue  foUovtang 
treatment  increases  in  a  highly  alkaline 
disposal  environment  such  as  that 
utilized  by  Reynolds.  As  a  result,  these 
compoimds  leach  from  the  residue  at 
hazaidous  levels.  In  addition,  the 
leachate  is  a  hazardous  waste  because  it 
exhibits  the  hazardous  waste 
characteristic  of  corrosivity.  Therefore, 
based  on  this  new  data,  the  treatment 
residue  should  no  longer  be  delisted. 

B.  Agency  Response  to  Public 
Comments 

General.  The  EPA  received  public 
comments  from  eight  interested  parties. 
The  comments  were  received  bom  two 
Arkansas  private  citizens,  two  Arkansas 
local  government  officials,  one  Arkansas 
environmental  group,  the 
Environmental  Defense  Fund,  counsel 
from  a  consortium  of  aluminum 
producers  in  the  northwest  U.S.,  and 
Reynolds.  No  adverse  comments  were 
received  regarding  repeal  of  the 
delisting. 

1.  Issues  Not  Directly  Related  to  the 
Proposed  Repeal 

Interested  parties  submitted 
comments  related  to  the  following  areas 
which  are  not  part  of  today's  final  action 
by  EPA: 

•  Waste  management  and  waste 
disposal  issues; 

•  Permitting  issues; 

•  Hazards  to  human  health  and  the 
environment; 

•  Additional  analyses/investigations; 


•  Land  Disposal  Restrictions/ 
effectiveness  of  Reynolds'  txsatment 
process; 

•  Toxicity  Characteristic  Leaching 
Procedure; 

•  Perceived  delays  in  EPA's  decision- 
making; and 

•  Enforcement  issues/imlawfiil 
disposal/ Arkansas  Department  of 
Pollution  Control  &  Ecology  Consent 
Administrative  Order/draft  EPA  RCRA 
section  7003  order. 

Because  these  comments  address 
issues  tiiat  did  not  directiy  bear  upon 
the  decision  to  repeal  the  delisting 
exclusion,  EPA  will  not  respond  to  them 
as  p)art  of  this  rulemaking.  Any 
additional  observations  provided  in  this 
document  respecting  those  issues  are 
simply  informational  and  do  not  form  a 
basis  for  a  final  action  by  EPA. 
Importantiy,  no  commenter  felt  that  the 
delisting  exclusion  should  be  retained. 

a.  Waste  Management  and  Waste 
Disposal  Issues.  Several  comments 
related  to  whether  Reynolds' 
management  of  tiie  leachate  and  residue 
was  responsible,  in  light  of  the  nature  of 
the  waste,  whetiier  the  waste  should 
remain  in  place  or  be  immediately 
removed  bom  Cell  #1  of  the  landfill  at 
Gum  Springs  or  bom  the  mine  pit  and 
a  research  and  development  landfill  at 
the  Hurricane  Creek  facility,  and  what 
oversight  authority  EPA  will  exercise  to 
ensure  that  the  State  of  Arkansas 
inspects  and  oversees  the  Reynolds 
operation.  These  are  enforcement  and' 
oversight  issues  and  are  separate  and 
distinct  from  today's  final  rule  which 
merely  repeals  a  previous  exclusion. 
Although  comments  of  this  nature  did 
not  bear  on  the  substance  of  today's 
rulemaking,  EPA  notes  that 
investigations  are  being  conducted 
under  the  UAO  which  pertain  to  some 
of  these  issues,  and  it  is  premature  to 
comment  on  any  potential  future 
enforcement  response  by  the  Agency. 
The  State  is  authorized  to  adm^iister 
the  RCRA  program,  and  EPA  will 
conduct  additional  oversight  activities 
as  appropriate. 

b.  Permitting  Issues.  A  second  broad 
group  of  comments  related  generally  to 
permitting  issues  such  as  ecological  and 
human  health  assessments,  ground 
water  and  surface  water  monitoring,  a 
health  and  safety  plan  for  Reynolds' 
operations,  landfill  operations, 
incompatibility  of  the  landfill  liner  and 
leachate  collection  system,  commingling 
of  waste  from  Cells  #1  and  #2,  public 
participation  in  permitting,  and  siting 
issues.  Again,  these  issues  are  not 
relevant  to  the  question  decided  by 
today's  final  action  whether  to  repeal  a 
previous  exclusion.  Indeed,  these 
concerns  support  EPA's  decision  to 
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again  impose  regulatory  controls  on  the 
spent  potliner  waste  generated  by 
Reynolds.  The  Agency  believes  that  the 
permitting  issues  raised  by  the 
commenters  are  best  addressed  during 
the  State's  permitting  process  for  the 
Reynolds  Gum  Springs  facility. 

c.  Hazards  to  Human  Health  and 
Environment.  Some  commenters  alleged 
that  the  Reynolds  operation  might  be 
the  cause  of  two  eagle  kills  in  the  area 
and  of  adverse  health  effects  being 
alleged  by  workers  at  the  Hurricane 
Creek  facility.  Commenters  were  also 
concerned  that  the  area's  water  supply 
be  protected.  The  Agency  believes  that 
the  imposition  of  hazardous  waste 
management  controls  through  the  UAO 
and  this  repeal  will  help  ensiue  that 
appropriate  requirements  apply  to  better 
protect  human  health  and  the 
environment.  While  no  direct  evidence 
linking  the  eagle  kills  to  Reynolds' 
waste  was  provided  by  the  commenter, 
the  appropriate  State  and  Federal 
agencies  are  investigating  that  concern 
as  well  as  complaints  of  the  workers. 

d.  Additional  Analysis/Investigations. 
Other  comments  related  generally  to  the 
need  for  additional  analysis  or 
investigation.  Commenters  requested 
information  on  the  performance  of 
toxicological  assays  and  investigations 
of  past  and  present  threats  to  human 
health  and  the  environment.  The 
evaluation  of  the  threats  to  human 
health  and  the  environment  and 
toxicological  assays  relate  to  the 
permitting  and  enforcement  processes 
and  should  be  raised  as  part  of  those 
processes.  Again,  the  concerns  only 
tend  to  support  todays  action:  bringing 
the  wastes  back  into  the  RCRA 
regulatory  system  for  hazardous  waste 
management. 

e.  Toxicity  Characteristic  Leaching 
Procedure  (TCLP).  Several  conmients 
generally  addressed  use  of  the  TCLP  to 
evaluate  the  residue.  Commenters 
claimed  that  there  was  a  failure  of  the 
testing  system  and  analytical  methods 
used  to  identify  the  potential  problems 
with  the  residue.  They  also  indicated 
that  information  regarding  the  potential 
failure  of  the  testing  program  was  in  the 
Agency s  possession  since  January  1992, 
and  additionally  addressed  Reynolds 
development  of  replacement  tests  for 
the  TCLP.  Whether  die  TCLP  correctly 
predicts  behavior  of  the  waste  in  a 
landfill  is  not  the  focus  of  EPAs 
decision  today  to  repeal  Reynolds 
delisting.  As  explained  in  the  proposal, 
the  Agencys  decision  to  repeal  is  based, 
in  pait,  on  sampling  results  from  actual 
landfill  leachate,  not  on  the  results  of  a 
TCLP  analysis  of  the  residue  itself.  To 
the  extent  comments  addressed  the 
validity  of  the  TCLP  test  method  itself. 


revision  or  modification  of  the  TCLP  is 
beyond  the  scope  of  todays  action. 

/.  Perceived  Delays  in  EPAs  Decision- 
Making.  Commenters  complained  that 
the  Agency  did  not  respond  timely  in 
repealing  the  delisting  and  questioned 
why  it  took  the  Agency  more  than 
fourteen  months  to  propose  repeal  of  the 
delisting.  They  also  comment  that  the 
Agency  never  sought  copies  of  all  the 
data  in  Reynolds  possession  concerning 
the  performance  of  the  treatment 
technology  and  generation  of  hazardous 
constituents  in  treated  materials 
disposed  at  various  locations.  The 
Agency  believed  it  appropriate  to  base 
its  decision  upon  a  reasoned  evaluation 
of  all  available  facts.  It  concluded  that 
rather  than  acting  precipitously,  the 
Agency  should  gather  enough 
information  to  allow  an  informed 
decision.  To  this  end,  it  conducted 
separate  sampling  events  at  the  two 
Reynolds  £acilities.  The  Agency  then 
received  and  reviewed  these  results  and 
proposed  a  decision.  The  EPA  believed 
that  it  was  necessary  to  accept  public 
comment  on  the  decision  and  therefore 
did  not  use  an  emergency  rulemaking  or 
direct  final  rule  to  repeal  the  delisting 
as  some  commenters  suggested. 

g.  Enforcement  Issues.  Another  group 
of  comments  raised  issues  with  respect 
to  EPAs  enforcement  authorities.  These 
types  of  issues  related  to  a  draft  of  the 
RCRA  7003  order,  the  ADPC&E  Consent 
Administrative  Order  (rescinded 
September  14, 1997),  and  allegations 
that  the  waste  has  been  illegally 
disposed.  These  issues  relate  to  EPAs 
exercise  of  its  enforcement  authority 
and  its  enforcement  discretion,  not  to 
todays  decision.  However,  as  a  point  of 
information,  the  Agency  is  requiring 
further  investigation  regarding  the 
disposal  of  wastes  placed  at  the 
Hurricane  Creek  facihty.  Interim 
measures  have  already  been 
implemented  to  control  and  monitor 
environmental  concerns  at  the 
Hurricane  Creek  facihty.  The  UAO 
requires  Reynolds  to  close  Cell  #1  at  the 
Gum  Springs  Landfill  and  the  mine  pit 
at  Hurricane  Creek  by  installation  of  an 
engineered  clay  cap,  which  is  consistent 
with  Superfund  and  RCRA  presumptive 
remedies  for  closure  of  lanclfills. 

Commenters  also  suggested  that 
Reynolds  may  have  ill^ally  disposed  of 
hazardous  waste  for  a  variety  of  reasons, 
fior  example,  claims  that  the  delisting  is 
void  by  reason  of  certain  perceived 
£uliu«s  on  Reynolds  part.  The  EPA  does 
not  believe  that  there  is  a  sufficient 
factual  basis  to  find  that  the  delisting 
was  void  because  of  Reynolds  actions  or 
perceived  omissions.  The  decision 
whether  to  enforce  the  terms  of  the 


delisting  rests  within  the  Agencys 
discretion. 

2.  Comments  DirecUy  Pertaining  to  the 
Repeal  of  the  Delisting 

•  Technical  Corrections; 

•  Retroactive  Application  of  Repeal; 

•  Interim  Status  of  the  Monofill; 

•  Public  Participation/Notice  and 
Conlment; 

•  Delisting  Violations;  and 

•  Delisting  vs.  LDR  issues. 

a.  Technical  Corrections.  Reynolds 
submitted  comments  which  provided  a 
number  of  clarifications  and  corrections 
to  the  proposed  rule.  It  averred  that  EPA 
had  inaccurately  characterized  use  of    " 
the  delisted  kiln  residue  as  "fill 
material"  in  an  "unlined"  mine  pit. 
Further,  Reynolds  stated  that  the 
material  was  used  in  mine  reclamation 
activities  at  the  Hurricane  Creek  facility 
because  the  pH  of  the  residue 
beneficially  contributed  to 
neutralization  of  acidic  bauxite  mining 
residues.  It  claimed  that  the  material 
was  placed  in  areas  of  the  facility 
underlain  by  a  substantial  clay  layer 
having  a  very  low  permeability 
exceeding  EPAs  design  specifications 
for  hazardous  and  non-hazardous 
landfills.  The  Agency  does  not  adopt  the 
position  that  the  clay  layer  underlying 
the  mine  pit  fulfills  the  EPA  design 
requirements  for  composite  liners  for 
solid  waste  landfills  (see  section 
258.40(b)),  nor  does  it  meet  the 
composite  liner  requirements  for 
hazardous  waste  landfills  [see  sections 
264.301(c)(1),  265.301(a),  and  265.19). 
The  mine  pit  is  not  equipped  with  a 
complete  composite  liner  system  which 
combines  an  upper  liner  of  a  synthetic 
flexible  membrane  and  a  lower  layer  of 
soil  at  least  two  feet  thick  as  exists  in 
the  solid  waste  landfill  at  the  Gum 
Springs  plant  Neither  did  Reynolds 
demonstrate  that  the  method  of 
placement  was  actually  beneficial  to 
neutralization  of  the  acidic  bauxite  mine 
residues. 

Reynolds  further  disagrees  with  EPAs 
evaluation  of  the  leachate  numbers  as 
compared  to  the  health-l>ased  numbers. 
Tables  included  in  the  proposed  rule 
seemed  to  compare  health-based  limits 
to  delisting  levels  and  actual  leachate 
levels.  For  clarification,  delisting  levels 
are  obtained  by  multiplying  health- 
based  levels  by  a  calculated  dilution 
attenuation  factor  (DAF)  (see  62  FR 
41006  and  62  FR  41007). 

Reynolds  also  complained  of  the 
absence  of  an  articulation  of  EPAs 
sampling  protocol,  quality  assurance 
and  quality  control  data  used  in 
sampling  at  the  Hurricane  Creek  and 
Gum  Springs  facilities.  The  EPAs 
sampling  protocol,  quality  assurance 
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and  quality  control  information  are 
available  and  wall  be  placed  in  the 
record. 

b.  Retroactive  Application  of  Repeal. 
One  commenter  questioned  why  the 
proposed  repeal  of  the  delisting  only 
covered  future  generation  of  the  residue 
and  did  not  address  the  waste 
previously  disposed  at  the  Hurricane 
Creek  or  the  Gum  Springs  site. 

Generally,  ajule  may  only  have 
prospective  application.  See  Bowen  vs. 
Georgetown  University  Hasp.,  488  U.S. 
204  (1988).  Moreover,  the  residue 
generated  during  the  effective  time 
period  of  the  delisting  was  not 
hazardous  waste  subject  to  RCRA 
subtitie  C  regulation;  therefore,  that 
residue  could  legally  be  disposed  of  as 
a  solid  waste.  Because  EPA  is  merely 
repealing  the  Reynolds  delisting 
exclusion  as  of  the  effective  date  of 
todays  rule.  EPAs  action  will  not,  in 
itself,  bring  the  residue  generated  during 
the  operation  of  the  delisting  exclusion 
back  within  the  RCRA  subtitie  C 
regulatory  system.  However,  if  Reynolds 
should  actively  manage  (j.e.,  treat,  store, 
or  dispose)  the  waste  disposed  of  during 
the  operation  of  the  delisting 
subsequent  to  the  effective  date  of  this 
repeal,  it  would  potentially  have  to 
manage  it  as  a  RCRA  subtitie  C 
hazardous  waste.  See  55  FR  8762-63 
(National  Contingency  Plan  preamble); 
and,  Chemical  Waste  Management,  Inc. 
vs.  EPA.  869  F.2d  1526  (D.C.  Cir.  1989). 
c.  Interim  Status  of  Reynolds  Landfill 
Cell  #2.  Several  commenters  expressed 
concern  regarding  Reynolds  ability  to 
obtain  interim  status  as  part  of  the 
delisting  repeal.  There  was  also  concern 
that  the  Agency  was  granting  Reynolds 
a  de  facto  temporary  permit  to  operate 
the  new  landfill  cell.  Commenters  were 
concerned  that  a  permitting  decision 
was  being  made  without  the  requisite 
public  participation  or  public  review 
and  comment.  Although  this  issue  is  not 
being  decided  in  todays  decision  to 
repeal  the  delisting.it  was  addressed  in 
the  proposal,  and  tiius  the  Agency  feels 
compelled  to  offer  an  explanation. 

First,  interim  status  is  not  granted.  It 
occurs  by  operation  of  law  without 
resort  to  an  administrative  approval 
process.  See  Nevir  Mexico  vs.  Watkins. 
969  F.2d  1122, 1130  p.C.  Cir.  1992). 
There  is  no  statutory  or  regulatory 
provision  for  public  comment  and 
review  of  a  facilitys  claim  of  interim 
status.  Moreover>tiie  State  of  Arkansas, 
not  EPA,  has  the  authority  to  determine 
that  the  Reynolds  facility  does  not 
qualify  for  interim  status.  Second, 
Reynolds  already  has  interim  status  for 
portions  of  its  facility  and  the  original 
UAO  may  constitute  a  "new 
requirement"  residting  in  an  expansion 


of  Uiat  status,  section  270.72(a)(6),  and 
(Arkansas  Pollution  Control  and 
Ecology  Commission  Regulation  No.  23 
section  270.72(a)(6)).  Third,  tiiere  are 
other  provisions  in  the  applicable 
Federal  and  State  laws  indicating  that 
Cell  #2  may  qualify  for  interim  status. 
This  final  rule  to  repeal  the  delisting 
exclusion,  however,  does  not  constitute 
a  finding  that  Reynolds  has  met  interim 
status,  permitting  or  land  disposal 
restriction  requirements. 

d.  Notice  and  Comment.  Four 
commenters  requested  that  a  public 
hearing  be  held  to  discuss  issues 
relating  to  the  Reynolds  Metals 
Company.  A  number  of  issues  tangential 
to  repeal  of  the  delisting  were  raised  to 
support  these  requests.  One  commenter 
stated  that  there  was  an  attempt  by  the 
Agency  to  bypus  all  of  the  legally 
mandated  public  notice,  review,  and 
comment  protections  by  giving 
Reynolds  a  back  door  to  Subtitie  C 
interim  statiis.  This  comment  is 
addressed  in  the  prior  subsection.  None 
of  the  commentera  contested  the 
decision  to  repeal  the  delisting  but 
instead  sought  to  raise  additional  issues. 
The  Agency  does  not  believe  that  it  is 
appropriate  to  delay  the  pending  repeal 
decision  in  order  to  discuss  these  issues 
that  go  beyond  today's  final  action— the 
repeal  of  the  delisting — in  the  context  of 
a  public  hearing.  It  is  important  to  note 
that  a  public  bearing  is  not  mandated  by 
either  RCRA  or  its  implementing 
regulations  as  relates  to  today's 
decision.  In  providing  the  public  the 
opportimity  to  conunent  on  this  action, 
EPA  elected  to  adopt  the  procedures 
provided  by  section  260.20(d)  for 
making  a  hearing  request.  "That 
provision,  as  well  as  the  Administrative 
Procedures  Act.  5  U.S.C.  553  (which 
governs  the  Agency's  general 
rulemaking  process),  provides  that  it  is 
within  the  Agency's  discretion  to 
determine  when  a  hearing  is  necessary. 
The  EPA  believes  that  a  public  hearing 
on  the  repeal  of  the  delisting  is  not 
necessary  and  that  comments  germane 
to  this  action  from  interested  parties  are 
being  adequately  addressed  through  the 
notice  and  comment  process. 

e.  Delisting  Violations.  Commenters 
assert  that  Rejmolds  has  violated  the 
terms  of  the  original  exclusion  because 
it  did  not  report  information  that  was 
"true,  accurate,  or  complete"  as 
required  by  the  certification 
requirements  of  Reynolds  delisting 
exclusion.  They  also  assert  that 
Reynolds  did  not  report  information  in 
its  possession  which  indicated  that 
landfill  leachate  contained  elevated 
levels  of  areenic.  cyanide,  fluoride,  and 
pH.  On  this  basis,  the  commentera 
contend  that  the  delisting  is  void  and 


has  been  void  for  some  time  prior  to 
today's  action.  Any  decision  to  take 
action  with  regard  to  an  alleged 
violation  is  within  EPA's  enforcement 
discretion.  The  EPA  does  not  ciurentiy 
believe  that  there  is  a  sufficient  factiial 
basis  to  support  a  finding  that  violations 
have  occurred  that  would  void  the 
delisting  exclusion,  ab  initio.  The 
exclusion  expliciUy  outlines  the 
information  Reyholds  was  required  to 
submit  as  part  of  the  delisting. 
Historically,  the  Agency  has  not 
required  submission  of  information 
about  leachate  from  landfills  where  a 
delisted  waste  has  been  disposed,  nor 
did  it  require  Reynolds  to  report  this 
information.  Reynolds  did  report  the 
monofill  leachate  data  to  the 
appropriate  State  solid  waste  offices. 
While  it  is  unfortunate  that  this 
information  was  not  brought  to  EPA's 
attention  immediately,  the  delay  in 
getting  die  data  to  EPA  does  not 
necessarily  translate  into  a  violation  of 
the  certification  requirement  contained 
in  the  Rejnaolds  delisting.  Furthermore, 
the  delisting  regulations  as  well  as  the 
exclusion  provide  that  the 
determination  whether  the  certification 
was  false,  inaccurate  or  incomplete  lies 
in  the  sole  discretion  of  the  EPA.  Based 
on  current  information,  EPA  does  not 
believe  a  violation  of  the  certification 
requirements  occurred. 

One  commenter  also  stated  that  the 
proposed  repeal  does  not  include  an 
evaluation  of  whether  Reynolds  has 
violated  any  solid  waste  regulations. 
Regulation  of  solid  waste  primarily 
belongs  to  the  States;  therefore, 
violation  of  the  State's  soUd  waste 
regulations  should  be  addressed  by  the 
State.  Inasmuch  as  this  action  relates  to 
the  limited  determination  that  the 
Rejrnolds  delisting  exclusion  should  be 
repealed,  further  response  is 
unnecessary. 

/.  Delisting  vs.  LDR  Determinations.  A 
commenter  asked  how  EPA  harmonizes 
the  findings  in  the  July  14  National 
Capacity  Variance  Final  Rule.  62  FR 
37694  Quly  14, 1997)  witii  Uiose  in  the 
proposed  repeal,  particularly  with 
respect  to  total  cyanide,  amenable 
cyanide,  and  mobilization  of  cyanide  in 
the  alkaline  enviroiunent  of  the 
Reynolds  monofill.  The  commenter 
states  the  substantial  increases  in 
leachable  cyanide  or  cyanide  amenable  . 
to  being  mobilized  in  the  environment, 
and  as  discussed  in  the  proposed  repeal 
of  Reynolds  delisting,  seem  to 
contradict  the  conclusions  reached  in 
Uie  July  14  Rule. 

There  is  no  contradiction.  Land 
disposal  treatment  standards  require^* 
"substantial  treatment":  they  do  not 
mandate  that  a  nonhazardous  residue 
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result  from  treatment  (see  RCRA  section 
3004(m)(2).  42  U.S.C.  6924(m)(2)).  Few 
residues  from  treated  listed  waste  have 
been  delisted  even  after  being  treated  to 
satisfy  LDR  requirements  (see  62  FR 
37697).  The  fact  that  residue  resulting 
from  treatment  using  Reynolds'  process 
remains  hazardous  does  not  mean  that 
it  has  not  been  substantially  treated.  As 
shown  in  the  July  document,  90  percent 
of  the  cyanide  is  removed  in  the 
process,  PAHs  (polycyclic  aromatic 
hydrocarbons)  are  completely  destroyed 
and  eleven  metals  are  immobilized. 
Further,  as  the  residue  must  be  disposed 
of  consistent  with  regulations  applicable 
to  hazardous  wastes,  land  disposal  of 
the  residue  will  be  protective  of  human 
health  and  the  environment.  As  a  result 
of  today's  rule,  Reynolds'  treatment 
residue  will  once  again  be  subject  to 
hazardous  waste  controls, 
notwithstanding  the  foct  that  it  has  been 
substantially  treated. 

C.  Final  Agency  Decision 

For  reasons  stated  in  both  the 
proposal  and  this  notice,  EPA  believes 
that  exclusion  of  Reynolds'  residue  from 
the  treatment  of  K088  spent  potliner 
bom  the  list  of  hazardous  wastes 
contained  in  section  261.32  should  be 
repealed.  The  EPA,  therefore,  is 
repealing  the  final  rule  published  at  56 
FR  67197  (December  30. 1991)  granting 
Reynolds'  petition  for  an  exclusion  from 
K088  hazardous  waste  listing  contained 
in  sections  261.31  and  261.32  for  certain 
solid  waste  generated  at  Reynolds 
Metals  Company,  Gum  Springs, 
Arkansas.  As  a  result  of  today's  rule, 
Reynolds  must  manage  the  treatment 
residue  as  a  hazardous  waste. 

nL  E£bctive  Date 

This  rule  will  become  effective 
immediately.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  Although,  in  the  proposed 
rule,  EPA  proposed  making  the  final 
rule  effective  60  days  after  publication 
in  the  Federal  Register  to  allow 
Reynolds  the  opportiuiity  to  make 
arrangements  with  a  hazardous  waste 
disposal  facility  or  claim  interim  status 
for  its  facility,  the  EPA  has  good  cause 
to  believe  that  no  additional  time  is 
necessary  for  Reynolds  to  come  into 
compliance  with  today's  rule.  In 
response  to  the  UAO  issued  on 
September  8, 1997,  Reynolds  submitted 
a  revised  part  A  application  to  ADPC&E 
dafed  September  2, 1997.  claiming  the 
incluision  of  the  spent  potliner  monofill 
under  their  interim  status  for  the  Gum 


Springs  facility  and  indicating  their 
agreement  to  manage  the  material  as  a 
hazardous  waste.  The  UAO  is  protective 
and  provides  that  the  waste  will  be 
disposed  of  safely,  consistent  with  all 
haziardous  waste  requirements.  Further, 
although  other  issues  relating  to 
Reynolds'  treatment  process  may  affect 
a  broader  audience,  this  rule  affects  only 
Reynolds.  Reynolds  commented  on  the 
proposal  and,  like  other  commenters.. 
did  not  object  to  the  repeal.  The  EPA 
finds  that  the  good  cause  requirement 
contained  in  5  U.S.C.  553  has  been  met, 
allowing  this  rule  to  be  efiioctive 
immediately  upon  its  publication. 

IV.  Regulatory  Impact  Analysis  Under 
Executive  Order  (E.O.)  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4,  1993),  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Ofiice  of  Management  and 
Budget  (OMB)  and  to  the  requirements 
of  the  E.O.,  which  include  assessing  the 
costs  and  benefits  anticipated  as  a  result 
of  the  proposed  regulatory  action.  The 
Order  defines  "significant  regulatory 
action"  as  one  that  is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  aimual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaiuied  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  E.O. 

Tne  EPA  has  determined  that  today's 
final  rule  is  not  a  significant  rule  under 
E.O.  12866  because  it  is  a  site-specific 
rule  that  directly  affects  only  the  waste 
treatment  residue  from  the  Reynolds' 
Gum  Springs,  Arkansas,  facility. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determine 
whether  small  entities  will  be  adversely 
affected  by  the  regulation.  U  affected 
small  entities  are  identified,  regulatory 
alternatives  must  be  considered  to 
mitigate  the  potential  impacts.  Small 
entities  as  described  in  the  Act  are  only 
those  "businesses,  organizations  and 


governmental  jurisdictions  subject  to 
regulation." 

Today's  rule  will  directiy  affect  only 
the  Reynolds  Company  therefore,  no 
small  entities  will  be  adversely  affected. 
The  EPA  certifies,  pursuant  to  the 
provisions  at  5  U.S.C.  605(b),  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

VL  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.,  authorizes 
the  Director  of  the  OMB  to  review 
certain  information  collection  requests 
by  Federal  agencies.  The  EPA  has 
determined  that  this  rule  will  not 
impose  any  new  recordkeeping  or 
reporting  requirements  that  would 
reqiiire  OMB  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980. 

Vn.  Unfunded  Mandate  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  Tribal, 
and  local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  a  written 
statement  is  needed  for  an  EPA  rule, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  cosUy, 
most  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiUi  applicable  law. 
Moreover,  section  2Q5  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  Tribal 
governments,  it  must  have  developed, 
under  section  203  of  the  UMRA,  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  giving  them 
meaningful  and  Umely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
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informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements.  The  UMRA  generally 
defines  a  Federal  mandate  for  regulatory 
purposes  as  one  that  imposes  an 
enforceable  duty  upon  State,  local  or 
Tribal  governments  or  the  private  sector. 
The  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Because  today's  proposed  rule  directly 
affects  only  the  Reynolds  Gum  Springs, 
Arkansas,  facilify,  EPA  finds  that  the 
rule  does  not  impose  any  enforceable 
dufy  upon  State,  local,  and  Tribal 
governments.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
203  and  205  of  tiie  UMRA. 


List  of  Subjects  in  40  CFR  Part  261 

Environmental  protections. 
Hazardous  waste.  Recycling,  Reporting 
and  recordkeeping  requirements. 

Audiarity:  Section  2002(a).  3001(fl  RCRA. 
42  U.S.C.  6921(f). 

Dated:  November  18.  1997. 
Robert  E.  Hannesachiager. 
Acting  Director,  Multimedia  Planning  and 
Permitting  Division. 

For  the  reasons  set  out  in  the 
preamble,  tide  40,  chapter  I  of  the  Code 
of  Federal  R^ulations  is  amended  as 
follows: 

PART  261— IDENTIRCATION  AND 
USTINO  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905.  6912(a).  6921, 
6922  and  6938. 

Appendix  IX  to  Part  261  Table  2— 
(Amended] 

2.  Appendix  IX  to  part  261,  Table  2— 
Wastes  is  amended  by  removing  the 
entry  "Reynolds  Metals  Company,  Gum 
Springs,  Arkansas"  and  its  related  text. 

*        *        *        •        » 

[FR  Doc.  97-31404  Filed  11-28-97;  8:45  am] 
BtUlNQ  CODE  6saa.«o-p 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  514 
[Docket  No.  97-23] 

Simplification  of  Service  Contract 
Filing  Requirements 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 


discontinue  the  requirement  that  service 
contracts  be  filed  in  double  envelopes. 
This  should  reduce  duplication  and 
Commission  and  carrier  costs,  as  well  as 
facilitate  the  submission  of  service 
contract  filings  at  the  Commission. 
EFFECTIVE  DATE:  December  1. 1997. 
FOB  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director,  Bureau  of 
Tariffs.  Certification  and  Licensing. 
Federal  Maritime  Commission,  800 
North  Capitol  Street.  N.W.,  Washington. 
D.C.  20573,  (202)  523-5796. 


SUMMARY:  The  Federal  Maritime     - 
Commission  is  amending  its  rules  to 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  rules  of  the  Federal  Maritime 
Commission  ("Commission"),  at  46  CFR 
514.7(g)(l){i)  and  (ii).  require  service 
contracts  to  be  filed  in  double 
envelopes.  This  requirement  originated 
with  the  Commission's  initial  service 
contract  rules,  when  all  filings  were  in 
paper  form  and  was  intended  to 
facilitate  the  separation  of  service 
contracts  fitjm  their  associated  essential 
terms  filings.  Service  contract  essential 
terms  are  now  filed  electronically  in  the 
Commission's  Automated  Tariff  Filing 
and  Information  system  ("ATFI").  As  a 
consequence,  the  double-envelope 
procediue  has  become  superfluous. 
The  Commission  received  38,747 
service  contract  filings  during  fiscal  year 
1997.  Each  filing  is  now  required  to  be 
"filed  in  single  copy  contained  in  a 
double  envelope."  This  proposal  will 
thus  reduce  by  half  the  number  of 
envelopes  that  must  be  filed  with  and 
handled  by  the  Commission's  staff.  This 
will  result  in  cost  savings  and 
processing  efficiencies  for  the  industry 
and  Commission. 

Because  the  removal  of  this  obsolete 
requirement  eliminates,  rather  than 
creates,  a  regulatory  requirement,  this 
revision  is  being  promulgated  as  a  final 
rule  effective  upon  publication  in  the 
Federal  Register. 

This  final  rule  does  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  bom  those  which  were 
previously  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995,  as 
amended.  (OMB  Control  No.  3072-0055, 
expires  May  31. 1998.) 

The  Chairman  of  the  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601,  et  seq.,  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  imits,  and  small 
governmental  jurisdictions. 

The  subject  final  rule  is  not  a  major 
rule  under  the  Small  Business 


Regulatory  Flexibilify  Act  (5  U.S.C. 
804(2))  because  it  will  not  result  in  an 
aimual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in  cost 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

List  of  Subjects  in  46  CFR  Part  514 

Administrative  practice  and 
procedure,  Antitrust,  Automatic  data 
processing.  Cargo  vessels,  Confidential 
business  information.  Contracts, 
Exports,  Freight,  Freight  forwarders, 
Imports,  Maritime  carriers.  Penalties, 
Rates  and  fares.  Reporting  and 
recordkeeping  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553 
and  sections  3,  8,  and  17  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1702,  1707  and  1716).  die  Federal 
Maritime  Commission  amends  Part  514 
of  Tide  46  of  the  Code  of  Federal 
Regidations  as  follows: 

PART  514— {AMENDED] 

1.  The  authority  citation  for  Part  514 
continues  to  read: 

Anthoritjr:  5  U.S.C.  552  and  553:  31  U.S.C 
9701;  46  U.S.C.  app.  804.  812.  814-817(a). 
820,  833a,  841a,  843.  844,  845.  845a,  84Sb. 
847.  1702-1712.  1714-1716.  1718.  1721,  and 
1722:  and  sec  2(b)  of  Pub.  L.  101-92, 103 
Stat.  601. 

2.  Section  514.7  is  amended  by 
revising  paragraph  (g)(l)-to  read  as 
follows: 

f  514.7    Service  contracts  In  foreign 
commerce. 

•        •        •        •        • 
(gj.  .  . 

(1)  Service  contracts.  Within  ten  (10) 
days  of  the  electronic  filing  of  essential 
terms  under  §  514.17.  a  true  and 
complete  copy  of  the  related  contract(s) 
shall  be  submitted  in  form  and  content 
as  provided  by  this  section  and  §  514.17, 
in  single  copy  contained  in  an  envelope, 
which  contains  no  other  material, 
addressed  to:  "Director,  Bureau  of 
TarifEs,  Certification  and  Licensing, 
Federal  Maritime  Commission. 
Washington,  DC  20573."  The  envelope     ' 
shall  state  "This  Envelope  Contains  a 
Confidential  Service  Contract"  If 
multiple  service  contracts  are  filed  in  an 
erjvelope.  the  pages  of  each  individual 
contract  should  be  fastened  together. 
The  top  of  each  page  of  a  filed  service 
contract  shall  be  stamped 
"Confidential." 
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By  the  Comminion. 
Ronald  D.  Murphy, 

Assistant  Secretary. 

|FR  Ooc.  97-31320  Filod  11-28-97;  ft:45  am) 

BHJJNO  COOC  •730-01-M 


DEPAFTTMENT  OF  TRANSPORTA1  iON 
Federal  Railroad  Administration 

49  CFR  Parts  219  and  240 

Poctot  Ho.  RSOR-6,  Notic*  Na  45;  Oodwt 
No.  RSOR-e,  Notice  Na  9] 

RIN2130-AA63 

Alcohol/Drug  Regulations:  Technical 
Afnandments;  QiMliflcations  for 
Locomotive  Engineers:  Correction 

AGENCY:  Federal  Railroad 
Admlnistiation  (FRA),  DOT. 
ACTION:  Final  rule. 


FRA  issues  a  final  rule 
containing  technical  amendments  to  its 
regulations  on  control  of  alcohol  and 
diug  use  (49  CFK  part  219),  and  amends 
its  regulations  on  locomotive  engineer 
qualifications  (49  CFR  part  240)  to 
delete  an  outdated  cross-reference  to 
part  219  in  part  240. 

EFFECTIVE  DATE:  This  rule  is  e^ctive 
December  31, 1997. 

ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Docket 
No.  RSOR-6,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration.  400  7th  Street,  S.W.. 
Room  8201,  Washington,  DC,  20590. 
FOn  FURTHER  MFORMATION  CONTACT: 
Lamar  Allen,  Alcohol  and  Drug  Program 
Manager  (RRS-11),  Office  of  Safiety, 
FRA,  Washington,  DC  20590 
(Telephone:  (202)  632-3378)  or  Patricia 
V.  Sun.  Trial  Attorney  (RCC-11).  Office 
of  Chief  Counsel,  FRA,  Washington.  DC 
20590  (Telephone:  (202)  632-3183). 

SUPPLBUBrTARY  MFORMATION: 

hi  addition  to  the  technical 
amendments  discussed  below,  this  rule 
makes  several  editorial  changes  to 
conect  typographical  errors. 

Section  by  Section  Aiul3rsis 

Section  219.5    Definitions 

FRA  is  deleting  the  definition  of 
"Field  Manual"  for  the  reasons 
discussed  below. 

Section  219.19    Field  Manual 

FRA  is  removing  and  reserving  this 
section  and  deleting  all  references  to  its 
alcohol  and  drug  testing  field  manual 
(including,  as  mentioned  above,  the 


definition  in  §  219.5  and  a  reference  in 
§  219.205(c)(1)),  since  this  1985 
publication  is  obsolete.  At  present.  FRA 
has  DO  plans  to  issue  an  updated 

Section  219.101    Alcohol  and  Drug  Use 
Prohibited 

Paragraph  (aX5) 

FRA  is  adding  a  new  paragraph  to 
codify  a  1995  interpretation  which 
made  clear  that  a  railroad  is  prohibited 
&om  using  an  FRA  alcohol  test  result 
that  indicates  an  alcohol  concentration 
below  0.02  as  a  basis  for  federal  or 
company  discipline. 

Section  40.63(e)  of  the  Department  of 
Transportation's  (DOT  or  the 
Department)  alcohol  testing  procedures 
(contained  in  49  CFR  part  40  (part  40), 
which  is  incorporated  by  reference  into 
part  219)  states  that  in  any  case  where 
the  employee's  breath  alcohol 
concentration  is  less  than  0.02,  no 
further  testing  is  authorized  under 
Federal  regulations.  This  is  because 
levels  below  .02  are  considered  to  be 
negative  results  (i.e.,  not  persuasive 
evidence  of  alcohol  use). 

Testing  conducted  under  Csderal 
authority  is  a  search  subfect  to  the 
protections  of  the  Constitution  of  the 
United  States.  For  this  reason,  actions 
taken  pursuant  to  federal  rules  must  be 
supported  by  forensically  sound 
evidence.  After  considering  the  limits  of 
current  technology,  DOT  detwmined 
that  .02  was  the  lowest  alcohol 
concentration  measurement  at  which  it 
could  be  confident  in  the  result's 
accuracy.  (This  is  analogous  to  the  drug 
testing  cutoff  levels  established  by  the 
Department  of  Health  and  Human 
Services  (DHHS)). 

FRA  recognizes  that  railroads  retain 
independent  authority  to  test  and 
discipline  on  their  own.  In  §  219.1,  FRA 
states  that  railroads  may  adopt  more 
stringent  standards  under  their  OMm 
authority  that  are  not  inconsistent  with 
Part  219.  and  in  §  219.101(c),  FRA 
accommodates  longstanding  industry 
zero  tolerance  policies  by  allowing 
railroads  to  impose  an  absolute 
prohibition  on  the  presence  of  alcohol 
or  drugs  in  the  body  fluids  of  their 
employees. 

This  does  not  mean,  however,  that 
railroads  can  use  a  federal  test  result 
below  0.02  as  a  basis  for  discipline, 
even  under  their  own  authority.  For 
FRA  purposes,  if  a  federal  test  result 
indicates  an  alcohol  concentration 
below  .02,  the  test  is  negative  and  is  not 
evidence  of  alcohol  abuse.  Thnrpfore,  a 
railroad  cannot  use  the  federal  test 
result  either  as  evidence  In  a  company 


proceeding  or  as  a  basis  for  subsequent 
testing  under  company  authority. 

A  railroad  can  take  further  action  only 
if  it  has  an  independent  basis  for  doing 
so.  For  example,  if  a  supervisor 
reasonably  suspects  alcohol  use  because 
the  employee  smells  of  alcohol,  and  the 
federal  test  result  is  below  .02,  the 
railroad  may  use  the  supervisor's 
observations  as  an  independent  basis  for 
further  company  testing.  Before  starting 
a  separate  company  testing  process,  the 
railroad  must  ensure  that  the  employee 
understands  that  the  completed  federal 
test  was  negative,  and  that  no  federal 
violation  occurred.  The  railrtiad  may 
then  conduct  a  company  test  (for  which 
use  of  an  FRA  or  DCDT  form  is  not 
authorized),  after  making  the  employee 
aware  that  any  subsequent  actions,  such 
as  future  testing  or  discipline,  are  taken 
under  railroad  authority  only. 

Prohibiting  use  of  federal  test  residts 
below  .02  does  not  interfere  with 
railroad  authority.  A  railroad  remains 
bee  to  test  or  take  further  action  if  it  has 
an  indef>endent  basis  for  doing  so. 
Commingling  federal  authority  with  an 
employer  testing  program  is 
impermissible,  however,  since  the 
employee  must  alvrays  know  in  advance 
what  his  or  her  procedures,  rights  and 
consequences  are. 

If  an  employee's  test  result  is  between 
.02  and  .039,  however,  a  railroad  may 
take  more  stringent  disciplinary  action 
than  the  eight  hour  removal  from 
covered  service  required  under  Part  219. 
In  the  preamble  to  its  final  rule  on 
alcohol  testing  (February  15, 1994,  at  59 
FR  7452),  FRA  s^ted  that"*  •   •  die 
bifurcated  system  [which  imposes 
different  consequences  for  residts  of  .04 
or  above  BAC  than  for  results  between 
.02  and  .039)  does  not  preempt  a 
railroad's  independent  authority  to  test 
and  discipline  under  Rule  G.  As  stated 
in  §  219.1,  railroads  retain  the  latitude 
to  adopt  more  stringent  standards  imder 
their  own  authority.  For  Instance, 
railroads  retain  their  authority  to 
discipline  an  employee  under  company 
policy  for  a  .02-.039  test  residt 
conducted  under  FRA  authority  or  to 
discipline  an  employee  found  to  have 
violated  Rule  G  based  solely  on 
supervisory  observations." 

The  crucial  distinction  is  that  while  a 
.02-.039  test  result  does  not  necessarily 
indicate  impairment,  it  does  indicate 
the  presence  of  alcohol  in  the 
employee's  system.  Thus,  a  railroad  may 
use  a  federal  test  result  of  .02-.039  as 
the  basis  for  more  stringent  discipline  ^  . 
under  its  own  independent  authority.  A 
separate  company  test  is  therefore  not 
required  to  impose  discipline  in 
addition  to  the  federally  mandated 
minimum  of  eight  hours  removal  from 
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covered  service.  Allowing  a  railroad  to 
impose  company  discipline  for  a  .02- 
.039  test  result  reinforces  the  rail 
industry's  traditional  Rule  G  prohibition 
against  alcohol  use  since,  as  stated 
above,  a  .02  standard  is  the  equivalent 
of  zero  tolerance  because  of  the 
technological  limitations  of  current 
alcohol  testing  technology. 


Section  219.104    Responsive  Action 
Paragraph  (aX3) 

FRA  is  amending  §  219.104(a)(3)(ii)  to 
remove  references  to  pre-employment 
alcohol  testing  made  obsolete  by  DOT's 
suspension  of  pre-employment  alcohol 
testing  on  May  10,  1995  (60  FR  24765]. 
To  Implement  DOT's  decision,  FRA 
suspended  its  pre-employment  alcohol 
testing  requirements  by  adding 
§219.501(f)inl995. 

DOT  explained  the  suspension's 
impact  as  follows:  "(ajny  employer  may 
(continue  to)  conduct  pre-employment 
alcohol  testing  under  its  ov^n  authority. 
Because  of  this  suspension,  employers 
who  wish  to  continue  such  testing  may 
not  claim  a  basis  In  Federal  law  or 
regulation  for  doing  so,  however." 

Pre-empIo]anent  drug  testing  was  not 
affected  by  this  suspension,  however, 
and  remains  in  effect. 

Section  219.201    Events  for  Which 
Testing  Is  Required 

Paragraph  (b) 

For  clarification,  FRA  specifies  that 
accidents  that  would  otherwise  qualify 
but  are  clearly  attributable  to  the  actions 
of  a  trespasser  or  tresp^sers  are  exempt 
from  mandatory  post-accident  testing. 
This  exemption  spells  out  what  had 
previously  been  implied  in  this  subpart, 
since  crewmembers  woidd  normally  be 
excluded  from  testing  upon 
determination  that  they  played  no  role 
in  the  cause  or  severity  of  the  accident, 
or  that  the  accident  was  attributable  to 
vandalism.  Consistent  with  the  other 
exceptions,  the  trespasser  exception 
holds  railroad  supervisors  to  the 
reasonable  inquiry /good  faith  judgment 
standard  of  §  219.201(c)  when  making 
determinations. 

Section  219.203    Responsibilities  of 
Railroads  and  Employees 

Paragraph  (d)(2) 

To  ensure  prompt  notification  24 
hours  a  day.  railroads  shall  immediately 
call  the  duty  officer  at  the  National 
Response  Center  (NRC)  at  (800)  424- 
8802.  The  NRC  will  in  turn  notify  FRA, 
and  work  with  FRA  to  ensure 
compliance  Mrith  part  219  post-accident 
testing  requirements.  Railroads  shall 
also  notify  FRA  by  calling  FRA's 
Alcohol  and  Drug  Program  Manager,  Mr. 


Lamar  Allen,  at  (202)  632-3378.  If  the 
accident  occurs  after  business  hours 
(8:00  a.m.  to  4:30  p.m.,  E.S.T.  or  E.D.T.). 
the  message  will  be  recorded  on 
voicemail. 

This  new  policy  ensures  that 
notification  will  be  made  to  a  staffed 
phone  number  regardless  of  when  an 
accident  occurs. 

Section  219.207    Fatality 

Paragraph  (b) 

As  discussed  in  §  219.203,  FRA's 
notification  policy  has  changed.  This 
section  is  amended  accordiiigly. 

Section  219.209    Reports  of  Tests  and 
Refusals 

Paragraph  (aX2) 

As  discussed  in  §  219.203,  FRA's 
notification  policy  has  changed.  This 
section  is  amended  accordingly. 

Section  219.303    Alcohol  Test 
Procedures  and  Safeguards 

Paragraphs  (c)-(e) 

The  blood  alcohol  testing  procedures 
in  this  section  predate  both  the  alcohol 
testing  procedures  in  Part  40  and 
mandatory  reasonable  suspicion  testing. 
In  a  final  rule  published  on  November 
22. 1994  [59  FR  605621,  FRA  allowed 
Class  n  and  Class  in  railroads  to 
continue  to  use  these  procedures,  but 
oidy  until  their  deadlines  Quly  1,  1995 
and  January  1. 1996,  respectively)  for 
implementation  of  mandatory  Federal 
reasonable  suspicion  testing  under  the 
Department's  alcohol  testing 
procedures.  FRA  is  deleting  its  blood 
alcohol  testing  procedures,  which  have 
not  been  in  effect  since  Jidy  1, 1996. 
CurrenUy,  Db*r  does  not  authorize 
blood  alcohol  testing.  FRA  post-accident 
testing  procedures  and  protocols  remain 
unchanged. 

Section  219. 601    Railroad  Random 
Drug  Testing  Programs 

Paragraph  (b)(2Xii)  and  (Hi) 

When  FRA  implemented  random  drug 
testing  in  1989,  all  railroads  were 
required  to  test  at  a  minimiim 
annualized  rate  of  50  percent.  In  1994, 
FRA  instituted  a  performance-based 
system  which  allowed  the 
Administrator  to  determine  the  random 
drug  and  alcohol  testing  rate  for  each 
year  based  upon  the  preceding  year's 
reported  industry-wide  positive  rate. 
New  railroads,  however,  were  still 
required  to  begiu  random  drug  testing  at 
a  minimum  annual  percentage  rate  of  50 
percent  of  their  covered  employees, 
regardless  of  the  minimum  rate  in  effect 
for  the  rest  of  the  Industry  at  that  time. 
FRA  will  now  allow  new  railroads  to 


implement  random  drug  testing  at  the 
minimum  rate  set  by  the  Administrator 
for  the  rail  Industry  in  the  year  in  which 
they  commence  operations.  (Since  its 
inception,  the  ininiTniim  testing  rate  for 
random  alcohol  testing  has  been 
determined  by  the  Administrator). 
Accordingly,  paragraphs  (b)(2)(ii)  and 
(iii)  are  deleted. 

In  its  random  testing  plan,  a  new 
railroad  shall  stipulate  tiiat  its  random 
alcohol  and  drug  testing  rates  will  be  set 
in  accordance  with  the  aiuual 
minimum  rates  published  by  the 
Administrator  yearly  in  the  Federal 
Register. 


Section  219. 703    Drug  Testiitg 
Procedures 

Pan^raph  (d) 

In  its  1994  final  nde  manrinHng 

alcohol  testing  [59  FR  7358),  DOT 
revised  §40.25(0(10)  to  incorporate  split 
sample  collection  procedures.  As  part  of 
this  revision,  DOT  deleted  a  provision 
in  §4O.25(f)(10)(i)(B)  on  "shy  bladder" 
situations,  which  had  allowed  the 
employer  to  discontinue  the  collection 
and  conduct  a  subsequent  collection  at 
a  later  time.  Now,  In  situations  where  an 
employee  is  unable  to  provide  a 
complete  specimen  before  his  or  her 
houn  of  service  expire.  Part  40 
authorizes  the  employer  only  to 
discontinue  the  collection. 

Previously,  in  random  drug  testing, 
when  a  covered  service  employee  failed 
to  provide  a  sufficient  urine  specimen 
vtrithin  his  or  her  hours  of  service,  FRA 
allowed  the  employer  the  option  of 
conducting  a  subsequent  collection 
either  immediately  upon  the  expiration 
of  the  employee's  required  off-duty 
period,  or  on  an  unannounced  basis 
vrithin  the  next  30  days.  FRA  is  deleting 
both  of  these  options,  to  conform  with 
Part  40. 

Thus,  if  an  employee's  hours  of 
service  expire  before  completion  of  a 
random  drug  test,  the  railroad  must 
discontinue  the  collection,  and  it  Is  not 
counted  as  a  completed  random  drug 
test  The  employee  has  completed  his  or 
her  obligations.  This  change  does  not 
affect  post-accident  and  for  cause 
testing,  however,  which  are  triggered  by 
unanticipated  events.  As  before,  in  these 
forms  of  testing  a  railroad  may  exceed 
houre  of  service  if  the  railroad  uses  due 
diligence  to  complete  testing  and 
reports  the  excess  hours  of  service. 

Section  219.709    Retest 

FRA  removes  and  reserves  §  219.709, 
which  allowed  an  employee  to  make  a 
written  request  for  a  retest  within  60 
days  after  his  or  her  random  drug  test 
had  been  declared  positive  by  the 
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railroad's  Medical  Review  Officer 
(MRO).  With  the  exception  of  post- 
accident  testing,  discussed  below,  all 
types  of  FRA  testing  (pre-employment, 
return  to  duty,  follow-up,  for  cause,  and 
random)  now  follow  the  split  sample 
testing  procedures  contained  in  Part  40. 
Under  §  40.25(f)(10)(ii)(E),  the  employee 
may  request  a  test  of  his  or  her  spUt 
sample  in  a  second  DHHS-certified 
laboratory  within  72  hours  of  having 
been  notified  by  the  MRO  of  a  verified 
positive  drug  test  result. 

For  post-accident  testing  alone,  FRA 
will  continue  to  allow  an  employee  the 
right  to  request  a  retest  of  his  or  her 
original  sample(s)  by  making  a  written 
request  within  60  days  of  the  date  on 
which  the  medical  review  officer 
declared  the  employee's  test  positive. 
FRA  therefore  retains  §  219.211(1). 
which  hsts  the  procedures  for 
requesting  a  retest  of  an  employee's 
post-accident  blood  and  luine  samples. 

SectJon21 9.803    Reporting  Drug  Misuse 
Prevention  Progrtun  Results  in  a 
Management  Information  System 

Paragraph  (a) 

FRA's  Management  Information 
System  (MIS)  requires  railroads  with 
400,000  or  more  total  manhours  to 
submit  annual  reports  siunmarizing  the 
results  of  their  alcohol  and  drug  misuse 
prevention  programs.  To  conform  the 
reporting  cutoffs  for  the  two  systems, 
FRA  amends  this  section  so  that  the 
cutoff  for  the  drug  program  MIS  is  now 
idoitical  to  that  for  the  alcohol  program 
MIS,  namely  400,000  or  more  total 
manhoxus.  Formerly  this  section 
differed  slightly,  by  requiring  railroads 
with  "more  than  400,000  total 
manhours"  to  submit  their  drug 
program  data. 

Appendix  B  to  Part  219— Designation  of 
Laboratory  for  Post-Accident  Testing 

On  December  1. 1995,  in  a  final  rule 
and  notice  of  determination,  FRA 
announced  that  it  had  awarded  a 
contract  to  Northwest  Toxicology,  Inc. 
to  conduct  post-accident  toxicological 
analysis  (60  FR  61664).  Earher  this  year, 
Northwest  Toxicology,  Inc.  changed  its 
corporate  name  to  NWT  Inc.  FRA  is 
amending  Appendix.  B  to  conform  with 
the  new  corporate  na^e^of  its 
designated  post-accident  laboratory  and 
to  change  a  previously  published 
incorrect  daytime  telephone  number. 
For  convenience,  the  address  and 
corrected  telephone  numbers  for  NWT 
Inc.  are  reprinted  below. 


Section  240. 119    Criteria  for 
Consideration  of  Data  on  Substance 
Abuse  Disorders  and  Alcohol  Drug 
Rules  Compliance 

Paragraph  (d)(4) 

Section  240.119(dK4)(u)  in  FRA's 
regulations  on  the  qualification  and 
certification  of  locomotive  engineers 
allows  railroads  to  use  the  blood  alcohol 
testing  procedures  found  in  §  219.303 
for  retum-to-service  and  follow-up 
alcohol  testing.  As  explained  above,  this 
rule  removes  §  219.303(c)-(e),  since 
FRA  ceased  to  authorize  use  of  these 
blood  testing  procedures  as  of  January  1, 
1996.  Accordingly,  the  cross-reference 
in  this  section  of  Part  240  is  deleted. 

Regulatory  Process  Matters 

This  final  rule  is  considered  to  be  a 
nonsignificant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
FR  11034,  and  Executive  Order  12886. 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  by  Congress  to  ensure  that 
small  entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  FRA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  FRA  has 
examined  this  rule  and  determined  that 
it  does  not  significantly  change  any 
previously  approved  information 
collection  requirements.  The  rule  has 
adso  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612.  There  are 
insufficient  federahsm  implications  to 
warrant  the  preparation  ofa  FederaUsm 
Assessment. 

The  Small  Business  Regulatory 
Enforcement  and  Fairness  Act  of  1996 
requires  Federal  agencies  to  consider 
the  impact  of  regulatory  actions  on 
small  entities,  and  to  the  extent 
possible,  minimize  the  economic 
biu'dens  of  the  Federal  action  on  small 
entities.  FRA  has  determined  that  the 
technical  amendments  set  forth  in  this 
final  rule  will  not  impose  burdens  on 
small  entities  subject  to  the 
requirements  of  the  rule. 

FRA  finds  that  prior  notice  and  public 
comment  on  the  ride  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest,  since  the 
rule  contains  only  technical  and 
editorial  changes. 

List  of  Sub|ects  in  49  CFR  Puts  219  and 
240 

Alcohol  and  drug  abuse.  Railroad 
operating  procedures,  Railroad  safety. 


Accordingly,  for  the  reasons  stated 
above,  FRA  amends  49  CFR  parts  219 
and  240  as  follows: 

PART  219— CONTROL  OF  ALCOHOL 
AND  DRUG  USE 

1.  The  authority  for  Part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431, 437,  and  438,  as 
amended;  Pub.  L  100-342;  and  49  CFR 
1.49(m). 

§219.5    [Anwndad] 

2.  Section  219.5  is  amended  by 
removing  the  definition  for  "Field 
Manual." 

f  219.9    [Removed] 

3.  Section  219.19  is  removed  and 
reserved. 

4.  In  section  219.101,  in  paragraph  (c). 
the  phrase  "form  imposing"  is  corrected 
to  read  "from  imposing,"  and  a  new 
paragraph  (a)(5)  is  addod  as  follows: 

1219.101    Alcohol  and  drug  uae  prohlbttwL 

(a)  •  •  ' 

(5)  If  an  employee  tested  under  the 
provisions  of  this  part  has  a  test  resiUt 
indicating  an  alcohol  concentration 
below  0.02,  the  test  shall  be  considered 
negative  and  is  not  evidence  of  alcohol 
misuse.  A  railroad  shall  not  use  a 
federal  test  result  below  0.02  either  as 
evidence  in  a  company  proceeding  or  as 
a  basis  for  subsequent  testing  imder 
company  authority.  A  railroad  may  take 
further  action  to  compel  cooperation  in 
other  breath  or  body  fluid  testing  only 
if  it  has  an  independent  basis  for  doing 
so. 


S  219.104    [Amended] 

5.  In  section  219.104,  paragraph 
(a)(3)(ii)  is  amended  by  inserting  the 
word  "drug"  each  time  after  the  word 
"pre-employment"  appears  and  by 
removing  the  phrase  "either  an  alcohol 
concentration  equal  to  or  greater  than 
.04,  or". 

6.  In  section  219.201,  paragraph  (b)  is 
amended  by  revising  the  second 
sentence  to  read  as  follows: 

{  219.201    Events  for  wliich  testing  is 
required. 

*        •        •        •        •  * 

(b)  •  *  *  No  test  shall  be  required  in 
the  case  of  an  accident/incident  the 
cause  and  severity  of  which  are  wholly 
attributable  to  a  natiual  cause  (e.g., 
flood,  tornado  or  other  natural  disaster) 
or  to  vandalism  or  trespasser(s),  as 
determined  on  the  basis  of  objective  and 
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documented  facts  by  the  railroad 
representative  responding  to  the  scene. 

•  •        •        *        • 

7.  In  section  219.203,  paragraph  (d)(2) 
is  amended  by  revising  the  first 
sentence  to  read  as  follows: 

1219.203    Responsibilities  of  railroads  and 
employees. 

*  *        •        •        • 
(d)  •  •  * 
(2)  If  an  injiued  employee  is 

unconscious  or  otherwise  unable  to 
evidence  consent  to  the  procedure  and 
the  treating  medical  facility  declines  to 
obtain  blood  samples  after  having  been 
acquainted  with  die  requirements  of  this 
subpart,  the  railroad  shall  immediately 
notify  the  duty  officer  at  the  National 
Response  Center  (NRC)  at  (800)  424- 
8802,  and  FRA  at  (202)  632-3378, 
stating  the  employee's  name,  the 
medical  facility,  its  location,  the  name 
of  the  appropriate  decisional  authority 
at  the  medical  facility,  and  the 
telephone  number  at  which  that  person 
can  be  reached.  •  •  • 


{219.206    [Antended] 

8.  In  section  219.205,  paragraph  (c)(1) 
is  amended  by  removing  the  last 
sentence. 

9.  hi  section  219.207,  paragraph  (b)  is 
revised  as  follows: 

1219.207    Fatality. 

•        •        •        •        • 

(b)  If  the  local  authority  or  custodian 
of  the  remains  declines  to  cooperate  in 
obtaining  the  necessary  samples,  the 
railroad  shall  immediately  notify  the 
duty  officer  at  the  National  Response 
Center  (NRC)  at  (800)  424-8802  and 
FRA  at  (202)  632-3378  by  providing  the 
following  information: 

(1)  Date  and  location  of  the  accident 
or  incident; 

(2)  Raihoad; 

(3)  Name  of  the  deceased; 

(4)  Name  and  telephone  number  of 
custpdian  of  the  remains;  and 

(5)  Name  and  telephone  number  of 
local  authority  contacted. 

*        *        *        •        • 

10.  Section  219.207(d)  is  amended  by 
removing  the  phrase  "and/or"  and 
adding  in  its  place  the  word  "and." 

11.  In  §219.209.  paragraph  (a)(1)  is 
amended  by  revising  the  second 
sentence  as  follows: 

S219.209    Reports  of  tests  and  refusals. 

(a)(1)*  *  *  Notification  shall 
immediately  be  provided  to  the  duty 
officer  at  the  National  Response  Center 
(NRC)  at  (800)  424-8802  and  to  the 
Office  of  Safety,  FRA,  at  (202)  632-3378. 


S  219.303    [Amended] 

12.  Section  219.303  is  amended  by 
removing  and  reserving  paragraphs  (c) 
through  (e). 

f  219.601    [Amended] 

13.  In  §219.601,  paragraph,fr)(2)(i)  is 
amended  by  replacing  the  semi-colon 
with  a  period,  paragraph  (b)(2)(ii)  is 
removed  and  reserved;  and  paragraph 
(b)(2)(iii)  is  removed. 

1219.603    [Corrected] 

14.  hi  §  219.603,  "§  210.102"  is 
corrected  to  read  "§  219.102". 

1219.703    [Amended] 

15.  Section  219.703  is  amended  by 
removing  paragraph  (d). 

§219.709    [Removed) 

16.  Section  219.709  is  removed  and 
reserved. 

§219.803   [Amended] 

17.  Section  219.803(a)  is  amended  by 
removing  the  phrase  "with  more  than 
400,000"  and  adding  the  phrase  "that 
has  400,000  or  more"  in  its  place. 

Appendix-^  to  Part  210  [Amended] 

18.  In  Appendix  B — Designation  of 
Laboratory  for  Post- Accident 
Toxicological  Testing,  the  corporate 
name,  address,  and  telephone  number  of 
the  designated  laboratory  is  revised  to 
read  as  follows: 

Appendix— B  to  Part  219— Designation 
of  Laboratory  lor  Post-Accident 
Toxicological  Testing 

*        *        •        »        • 

NWT  Inc..  1141  E.  3900  South.  Suite 
A-110.  Salt  Lake  Qty.  UT  84124. 
Telephone  (801)  268-2431  (Day).  (801) 
483-3383  (Night/Weekend). 

PART  240— QUALIFICATIONS  FOR 
LOCOMOTIVE  ENGINEERS 

PART240-{AMENDEO] 

i.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  Chs.  201-213;  49  CFR 
1.49. 

§240.119   [Amended] 

2.  In  Section  240.119  amend 
paragraph  (d)(3)  by  adding  the  words 
"alcohol  and"  before  the  words  "drug 
tests"  and  remove  paragraphs  (d)(4)  and 
(d)(5),  and  redesignate  paragraph  (d)(6) 
as  paragraph  (d)(4). 


Issued  in  Washington.  D.C  on  November 
20, 1997. 

Jofene  M.  Molitoris, 

Administrator.  Federal  RaUrtiad 
Administration. 

(FR  Doc.  97-31364  FUed  ll-2»-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

Docket  No.  97102 12S0-727$-02;  LD. 
0B2297E 

RIN064»-AK46 

Endangered  Fish  or  Wildilfa;  Special 
Prohibitions;  North  Atlantic  Right 
Whale  Protection 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule;  temporary  closure  of 
fishery. 

SUMMARY:  NMFS  issues  this  final  rule  to 
close  the  Mid-Atlantic  and  Northeast 
Coastal  segments  of  the  AUantic  pelagic 
drift  gillnet  fishery  for  swordfish.  tuna, 
and  shark  through  July  31, 1998.  The 
swordfish  portion  of  the  Atlantic  pelagic 
drift  gillnet  fishery  has  been  closed 
since  December  5,  1996,  under  an 
emergency  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
closure  that  expires  on  November  26, 
1997.  This  action  is  necessary  to  avoid 
the  Ukelihood  that  this  fishery  will 
jeopardize  the  continued  existence  of 
the  northern  right  whale  [Eubalaena 
glacialis],  a  species  listed  as  endangered 
under  the  Endangered  Species  Act 
(ESA),  until  more  long-term  regiUatory 
measures  are  issued. 
DATES:  This  closure  is  effiective  from 
0000  hours,  local  time,  November  27. 
1997  through  2400  hours,  local  time, 
July  31. 1998.  The  amendment  to  50 
CFR  222.34  is  effective  November  27, 
1997  through  July  31.  1998. 

ADDRESSES:  Copies  of  the  May  29, 1997. 
Biological  Opinion  (BO),  the  August  29, 
1997.  amended  BO,  and  an 
environmental  assessment  of  this  action 
may  be  obtained  from  Gregory  Silber, 
Ph.D.,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East- West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Silber,  Ph.D.  or  Michael  Payne. 
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OfBce  of  Protected  Resources,  (F/PR2), 
NMFS,  1315  East-West  Highway,  Silver 
Spring.  MD  20910,  301-713-2322;  or  by 
Encsimile  at  301-713-0376. 
SUPPLEKKNTARY  INFOIUIAT10N:  The 
Atlantic  pelagic  fishery  (which  includes 
the  swordfish,  tuna,  and  shark  drift 
gillnet  fishery)  is  managed  by  NMFS 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  (16  U.S.C.  1801  et  seq.)  and  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  et  seq.).  Section  7(a)(2)  of  the 
>A  (16  U.S.C.  1531  et  seq.)  requires  an 
pncy  to  ensure  that  any  agency  action 
lot  likely  to  jeopardize  the  continued 
stence  of  a  threatened  or  endangered 
cies. 
'One  right  whale  entanglement  has 
been  documented  in  Atlantic  pelagic 
drift  gillnet  gear.  The  potential  exists  for 
further  entanglements  in  this  gear 
because  the  geographic  distribution  of 
right  whales,  an  endangered  species,  is 
close  to  or  overlaps  with  that  of  the 
Atlantic  drift  gillnet  fishery  during  part 
of  the  year. 

On  May  29,  1997.  NMFS  issued  a  BO 
which  concluded  that  continued 
operation  of  the  swordfish,  tuna,  and 
shark  drift  gillnet  portions  of  the 
Atlantic  pelagic  fishery  was  likely  to 
jeopardize  the  continued  existence  of 
the  northern  right  whale.  This  BO 
identified  reasonable  and  prudent 
alternatives  for  the  use  of  drift  gillnet 
gear  that  would  avoid  the  likelihood  of 
jeopardy  for  the  northern  right  whale. 
Identification  of  these  alternatives  and  a 
further  description  of  the  basis  for  this 
action  are  provided  in  the  notice  of 
proposed  rulemaking  (62  FR  59335, 
November  3,  1997). 

On  August  29, 1997,  NMFS  issued  an 
amended  BO  identifying  an  additional 
reasonable  and  prudent  alternative 
which  would  avoid  jeopardy  to  the 
northern  right  whale  from  the  Atlantic 
pelagic  drift  gillnet  fishery.  That 
alternative  is  100-percent  observer 
coverage  with  expanded  time/area 
closures.  The  BO  issued  on  August  29, 
1997,  requires  that  the  driftnet  fishery 
for  swordfish,  shark,  and  tunas  be 
prohibited  from  operating  from 
November  1  to  July  31  to  avoid  jeopardy 
to  northern  right  whales.  NMFS  is 
implementing  the  time/ area  closure 
component  of  the  reasonable  and 
prudent  alternative  developed  through 
this  consultation  process. 

NMFS,  under  emergency  authority  of 
the  Magnuson-Stevens  Act,  closed  the 
drift  gillnet  fishery  for  swordfish  in  the 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  the  Caribbeaq  Sea,  from 
December  1,  1996,  through  May  29, 


1997  (61  FR  64486,  December  5,  1996). 
NMFS  extended  that  closure  until 
November  26. 1997  (62  FR  30775,  June 
5,  1997). 

There  is  not  sufficient  time  to 
implement  the  alternatives  identified  in 
the  BOs  under  the  Magnuson-Stevens 
Act.  Therefore,  to  provide  necessary 
protection  to  the  northern  right  whale, 
NMFS  is  implementing  this  measure 
under  the  authority  of  the  ESA  on  a 
temporary  basis  pending  development 
and  implementation  of  a  long-term 
management  solution  for  this  fishery 
consistent  with  alternatives  identified  in 
the  BOs. 

This  rule  prohibits  vessels  operating 
in  the  North  Atlantic  off  the  coast  of  the 
United  States  in  waters  south  and  east 
of  the  100  fathom  contour  from  having 
on  board,  fishing  with,  or  otherwise 
possessing  or  controlling  drift  gillnet 
gear  from  November  1, 1997,  through 
July  31, 1998,  except  as  authorized 
imder  50  CFR  229.32  (regulations 
implementing  the  Atlantic  Large  Whale 
Take  Reduction  Flan  that  allow  for 
restricted  drift  gillnet  operations 
targeting  sharks  in  the  Southeast  United 
States  (62  FR  39157,  July  22, 1997)). 

A  final  National  Environmental 
Protection  Act  document  analyzing  this 
action  has  been  prepared  and  is 
available  to  interested  parties  (see 
ADDRESSES). 

This  action  closes  the  pelagic  driftnet 
fisheries  described  in  this  docvunent 
and  is  not  intended  to  close  coastal  drift 
gillnet  or  other  gillnet  fisheries  in  Mid- 
Atlantic  or  NorUieast  coastal  waters  (as 
defined  imder  50  CFR  229.2). 

Comments  and  Responaes 

NMFS  received  three  letters  of 
comment  in  response  to  the  notice  of 
proposed  rulemaking. 

One  letter  voiced  support  for  the 
closure,  support  for  the  finding  that  the 
fishery  may  take  right  whales,  and 
recognized  that  the  closure  comports 
with  the  southern  closure  recommended 
by  the  Atlantic  Offshore  Cetacean  Take 
Reduction  Team  (AOCTTRT).  The  second 
letter  indicated  that  certain  fisheries 
need  to  be  closed  in  certain  times  of  the 
year  as  part  of  a  comprehensive  effort  to 
address  the  conservation  needs  of  the 
northern  right  whale,  and  suggested  that 
this  action  helped  meet  that  need.  The 
third  letter  voiced  concerns  about  the 
validity  and  justification  for  the  closure 
and  recommended,  for  a  variety  of 
reasons,  that  the  closuire  not  be 
implemented.  Specific  comments  and 
NMFS  responses  to  them  follow. 

Comment  One  letter  noted  that  the 
swordfish  stock  is  weakened,  and  urged 
NMFS  to  assess  the  impact  of 
condensing  the  drift  gillnet  fishery  into 


one  season.  In  addition,  the  letter 
cautioned  NMFS  about  the  increase  in 
longline  fishing  (as  a  consequence  of 
fishers  departing  the  drift  gillnet 
fishery)  and  the  potential  environmental 
consequences  (e.g.,  increased  bycatch) 
of  such  a  shift. 

Response:  NMFS  has  considered  the 
impact  of  drift  gillnetters  converting  to 
longline  gear  stated  in  the  draft  EA  for 
the  AOCTRP.  NMFS  has  concluded  that 
there  will  be  negligible  impact  from  the 
possible  conversion  of  15  drift 
gillnetters  on  the  swordfish  stock,  v^le 
catches  of  marine  manunals  will 
decrease. 

Comment  Two  letters  noted  that 
NMFS  has  not  yet  implemented  an 
AOCTRP  and  encouraged  NMFS  to  do 
so  in  order  to  implement  effective 
management  of  this  and  other  fisheries 
in  accordance  with  that  plan. 

Response:  NMFS  regrets  that  an 
AOCTRP  has  yet  to  be  implemented. 
However,  the  complexity  of  the 
AOCTRT's  draft  plan,  and  the  costs  to 
the  government  to  implement  the  draft 
plan,  changes  in  stock  assessments, 
concerns  about  impacts  on  right  whales 
and  other  considerations  have  resulted 
in  delays.  NMFS  has  prepared  a  draft 
environmental  assessment  on  the 
implementation  of  a  AOCTRP,  and  an 
annoimcement  of  availability  of  the 
assessment  for  public  conunent  was 
issued  by  NMFS  on  November  4, 1997 
(FR  59657). 

Comment  One  letter  indicated  that 
due  to  NMFS'  inability  to  implement 
the  recommendations  of  the  AOCTRT  in 
a  timely  manner,  further  closure  of  the  . 
fishery  is  not  warranted. 

Response:  This  closure  is  necessary  to 
adequately  protect  ncnthem  right 
whales.  Closure  of  the  fishery  described 
in  this  rule  is  based  on  a  consultation 
under  section  7(a)  of  the  ESA,  not  on 
requirements  of  the  Marine  Mammal 
Protection  Act,  or  the  broader  marine 
mammal  concerns  to  be  addressed  in 
the  AOCTRP.  The  closure  is 
implementing  a  reasonable  and  prudent 
alternative  identified  in  a  BO  that 
resulted  from  that  consultation. 

Comment  One  letter  reiterated 
previous  comments  on  a  AOCTRP,  in 
which  the  commenter  recommended 
restricting  fishing  activities  on  Jeffrey's 
Ledge  and  the  Great  South  Channel  to 
reduce  the  possibility  of  right  whale 
entanglement. 

Response:  As  noted  above,  NMFS  is 
working  to  implement  the  AOCTRP.  and 
these  and  other  comments  are  being 
considered  in  that  process. 

Comment  One  letter  stated  that  the 
conclusions  of  the  BO  issued  on  August 
29, 1997,  are  flawed  because  the  risks  of 
a  single,  additional  winter  fishing 
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season  are  not  great,  and,  therefore,  the 
proposed  rule  is  not  justified.  Also, 
because  the  winter  fishery  involves  only 
a  single  vessel,  the  impacts  of  allowing 
this  vessel  to  fish  will  likely  have 
minimal  biological  impacts. 

Response:  IWFS  cannot  predict  how 
many  vessels  might  (>articipate  in  the 
winter  fishery.  As  few  as  one  vessel  and 
as  many  as  ten  vessels  have  fished 
during  the  winter  fishery  although  in 
recent  years  between  one  and  three 
vessels  have  participated.  The  BO 
considered  the  potential  for 
participation  in  the  winter  fishery  in 
terms  of  the  anticipated  quota  which  is 
more  directly  related  to  the  total  number 
of  sets  than  the  number  of  vessels. 
Although  this  action  is  expected  to 
affect  a  small  number  of  vessels, 
perhaps  only  one,  the  fishery  is  such 
that  each  vessel  is  capable  of  putting  out 
1.5  miles  (2.4  km)  of  net  per  set  and, 
depending  upon  when  the  quota  is 
reached,  has  the  potential  for  up  to  an 
estimated  50  sets.  Thu»»  NMFS  believes 
that  the  possibility  of  right  whale 
entanglement  exists  even  in  a  small 
fishery. 

Comment  One  letter  noted  that  the 
closiue  is  not  necessary  because,  in 
more  than  25  years  of  operation  by  drift 
gillnet  boats  in  the  Mid-Atlantic 
swordfish  fishery,  there  has  never  been 
a  documented  right  whale  encounter  in 
the  winter  fishery. 

Response:  While  no  known  right 
whale  entanglements  have  occiured  in 
the  Mid-Atlantic  portion  of  the  fishery 
during  the  winter  months  for  the  16 
years  for  which  NMFS  has  records  for 
the  operation  of  this  fishery,  one  right 
whale  is  known  to  have  been  entangled 
in  the  fishery  in  July  1993.  This 
indicates  that  such  events  do  occur  with 
.   this  gear.  Also,  the  timing  and  the  area 
of  observed  fishing  effort  in  the  Mid- 
Atlantic  during  the  winter  occurs  in  or 
near  areas  of  right  whale  aggregation 
and  in  their  migration  routes.  Therefore, 
the  risk  associated  with  fishing  in 
waters  off  the  Mid- Atlantic  is  higher 
than  fishing  elsewhere  due  to  its 
proximity  to  the  right  whale  migration 
route. 

In  addition,  entanglement  of  large 
whale  species  other  than  right  whales 
has  occurred  in  this  fishery.  This 
evidence  suggests  that  there  is  a  risk  of 
interaction  with  this  gear  type  whenever 
the  distribution  of  right  whales  occurs 
in  close  proximity  to  fishing  operations. 
Photo-identification  records  indicate 
that  57  percent  of  all  living  right  whales 
bear  scars  from  encounters  with  fishing 
gear.  It  is  possible  that  entanglements  of 
right  whales  and  other  large  whale 
species  had  occiured  in  tMs  fishery  in 
the  past,  but  went  undetected.  Observer 


coverage  for  this  fishery  has  ranged  from 
8  percent  in  1989  to  87  percent  in  1994. 
Observers  have  covered  the  majority  of 
the  fleet  only  in  1994,  1995.  and  1996. 
Prior  to  1994,  however,  observer 
coverage  of  the  fishery  was  less  than  50 
percent. 

Comment  One  letter  stated  that  if  the 
closure  was  not  in  place,  the  fishery 
would  open  in  late  November,  and  the 
fishery  would  occiu'  further  north  where 
the  shelf  is  farther  bom  shore.  At  that 
time  of  year  and  in  that  area  there  are 
no  large  concentrations  of  marine 
mammals. 

Response:  Historically,  the  fishery  has 
not  opened  prior  to  January  1.  Despite 
the  fact  that  survey  effort  is  low  in'many 
areas,  right  whale  sightings  hffve 
occurred  in  all  months  of  the  year  in  the 
waters  of  the  continental  shelf  off  the 
New  England  coast.  These  include 
sightings  near  the  shelf  break  in 
October,  November,  and  December. 
NMFS  has  determined  that  the  greatest 
potential  for  interactions  occurs  during 
from  November  1  through  July  31.  the 
period  of  this  closure. . 

Comment  One  letter  underscored  the 
economic  hardship  on  the  single  vessel 
owner  planning  to  fish  in  the  winter. 
Specifically,  a  fisherman  involved  in  the 
fishery  expected  the  AOCTRP  to  be 
implemented;  he  outfitted  his  longline 
boat  for  winter  drift  net  fishing  and 
made  other  arrangements  to  fish  in  a 
fishery  he  assumed  would  be  open.  The 
same  fisherman  invested  in  pingers  and 
was  interested  in  determining  if  pingers 
were  successful  in  reducing  marine 
mammal  mortality  in  this  fishery. 

Response:  NMFS  regrets  the  economic 
hardship  on  fishermen  caused  by  this 
closure.  NMFS*  mission  is  to  ensure  that 
endangered  species  are  not  jeopardized 
and  some  economic  consequences  may 
result  from  management  decisions  made 
in  pursuit  of  this  mission.  NMFS  notes 
that  implementation  of  the  draft 
AOCTRP  (something  the  commenter 
strongly  supports)  would  likely  entail 
restrictions  to  the  fishery.  Therefore,  the 
economic  hardship  would  also  have  to 
be  endiued  under  that  scenario. 

NMFS  is  encouraged  by  efforts  to 
reduce  marine  mammal  bycatch, 
including  efforts  that  involve  the  use  of 
pingers.  Pingers  have  shown  some 
success  in  reducing  entanglement  of 
some  marine  mammal  species,  and 
NMFS  is  encouraged  by  the  interest  in 
conducting  pinger  experiments  in  this 
fishery.  However,  the  behavior  of  right 
whales  indicates  that  they  may  be  less 
responsive  to  noise  than  some  other 
species,  and  the  small  sample  size 
makes  it  difficult  to  design  an 
experiment  that  would  produce 
statistically  significant  results.  NMFS 


notes  that  pinger  experiments  are  much 
more  likely  to  produce  significant 
results  with  regard  to  common  dolphins 
where  expected  interaction  are  much 
higher. 

Finally,  such  experimentation  would 
be  most  beneficial  if  it  had  fleet-wide 
participation.  Data  from  an  experiment 
with  a  small  sample  (i.e.,  one  vessel  and 
a  relatively  few  fishing  days)  are  of  less 
value  than  experiments  involving 
controls  (e.g.,  side-by-side  comparisons 
with  gear  not  equipped  with  pingers) 
and  replicates.  That  is,  fleet-wide 
participation  is  needed  to  ensure 
samples  adequate  for  meaningful 
comparisons  and  statistical  analyses.  In 
this  same  regard,  no  experiment  has 
been  designed  for  this  fishery  or  its 
feasibility  tested.  Also,  pingers  are 
expected  to  be  used  in  other  fisheries, 
and  worthwhile  data  are  likely  to  come 
from  pinger  experiments  in  those 
fisheries.  The  vessel  owner  may  be  able 
to  make  the  pingers  he  purchased 
available  to  participants  in  one  of  those 
fisheries. 

Comment  The  company  owning  the 
single  active  vessel  was  not  notified  of 
the  possibility  of  the  closure. 

Response:  NMFS  provided  notice  of 
the  conclusions  of  the  BOs  and 
provided  notice  of  NMFS"  intention  to 
close  the  fishery  by  publication  of  the 
proposed  rule.  The  commenter,  the 
fishing  commimity,  and  the  general 
public  were  thereby  notified  that  NMFS 
is  developing  a  long-range  management 
solution  for  the  fishery. 

Comment  The  fishing  community 
was  not  notified  that  two  fishing 
seasons  were  combined  into  one  by 
NMFS. 

Response:  In  a  final  rule  published  in 
the  Federal  Register  on  October  24, 
1997  (62  FR  55361),  establishing 
regulations  on  annual  quotas  for  the 
Atlantic  swordfi.sh  fishery,  NMFS 
indicated  that  "[ojn  August  29, 1997,  an 
amendment  to  the  BO  was  issued, 
which  identified  a  new  reasonable  and 
prudent  alternative  including  time/area 
closures  and  100-percent  observer 
coverage.  Pending  implementation  of  a 
modification  to  the  emergency  closure, 
if  such  is  warranted  by  the  preferred 
option  when  identified,  NMFS  has 
taken  action  in  this  final  rule  to 
establish  a  single  season  quota  for  the 
driftnet  swordfish  fishery." 

Changes  From  the  Proposed  Rule 

Based  on  comments  received,  there 
were  no  substantive  changes  to  the 
proposed  rule.  However,  the  regulatory 
text  of  the  proposed  rule  contained  an 
error.  While  the  preamble  to  the 
proposed  rule  clearly  stated  that  the 
closure  would  be  effective  on  November 


63470      Federal  Register  /  Vol.  62,  No.  230  /  Monday,  December  1,  1997  /  Rules  and  Regulations 


27, 1997,  the  regulatory  text  stated  that 
the  effective  date  of  the  closure  would 
be  November  1,  1997.  The  closure  is  in 
effect  starting  November  27,  1997.  This 
change  is  reflected  in  the  regulatory  text 
of  the  final  rule. 

Classification 

This  final  rule  is  necessary  to  protect 
the  northern  right  whale  in  accordance 
with  the  requirements  of  the  ESA. 

NMFS  prepared  an  EA  for  this  final 
rule  with  a  finding  of  no  significant 
impact  on  the  human  environment  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  the  Advocacy  of 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  that  changed  the  basis  for 
the  original  certification.  As  a  result,  no 
Regulatory  Flexibility  Analysis  has  been 
prepared. 

NMFS  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent,  to  the  ni«Tf{miiTn  extent 
practicable,  with  the  coastal  zone 
management  programs  of  the  Atlantic 
and  Gulf  of  Mexico  states  that  have 
approved  programs.  This  determination 
was  submitted  for  review  by  the 
responsible  agencies  under  section  307 
of  the  Coastal  Zone  Management  Act. 

As  noted  above,  this  rule  implements 
an  alternative  identified  in  a  BO.  and  is 
necessary  to  avoid  jeopardy  to  the 
northern  right  whale.  Therefore,  foilure 
to  implement  the  closure  identified  in 
this  action  expeditiously  would  be 
contrary  to  the  public's  interest.  Also  as 
noted  above,  the  swordfish  portion  of 
the  Atlantic  pelagic  drift  gillnet  fishery 


has  been  closed  since  December  5,  1996, 
under  an  emergency  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  closure.  Thus,  this  portion  of  the 
fishery  has  not  been  active  since  that 
time.  This  action  would  have  no  impact 
on  drift  gillnetters  directly  fishing  for 
sharks  in  the  Southeast  because 
participants  in  the  directed  shark 
fishery  are  covered  by  regulations 
implementing  the  Atlantic  Large  Whale 
Take  Reduction  Plan  and  would  not  be 
further  restricted  by  this  action.  In 
addition,  the  fishery  for  large  coastal 
sharks  was  closed  on  July  21,  1997, 
through  December  31, 1997,  because 
that  fishery  reached  its  allowable  quota 
(62  FR  32942,  July  21, 1997).  Based  on 
recent  records  and  the  lack  of  requests 
for  observer  coverage  as  required  under 
the  Marine  Mammal  Protection  Act, 
there  is  no  history  of  a  directed  gillnet 
fishery  for  timas  in  the  winter  and  early 
summer.  NMFS  will  rapidly 
communicate  the  dates  of  this  closure  to 
fishing  interests  through  the  FAX 
network  and  NOAA  weather  radio. 
Accordingly,  the  Assistant 
Administrator  for  Fisheries  finds  good 
cause,  under  5  U.S.C  S53(d)(3),  to 
waive  the  30-day  delay  in  the  effective 
date  normally  required  by  section 
553(d)  of  the  Adininistrative  Procedures 
Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12612.  In 
addition,  this  rule  does  not  contain  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 

This  final  rule  has  been  determined  to 
be  not  sig^oificant  for  purposes  of  E.O. 
12866. 


List  of  Sul^ts  in  50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

David  L.  Evans, 

Deputy  Assistant  Adminiatratorfdr  Fisheiies. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  222  is  amended 
as  follows: 

PART  222— ENDANGERED  RSH  OR 
WILDUFE 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Anthoiity:  16  U.S.C.  1531-1543;  subpart  O, 
$  222.32  also  issued  under  16  U.S.C  et  seq. 

2.  In  subpart  D,  a  new  §  222.34  is 
added  to  read  as  follows: 

(222^    Restrictions  on  taking  right 
wtMios  Inddsntal  to  flshsry  opsraUons. 

From  November  27, 1997,  through 
July  31, 1998,  it  is  unlawful  for  any 
person  or  vessel  subject  to  the 
jurisdiction  of  the  United  States  to  have 
on  board  a  vessel,  to  fish  with,  or 
otherwise  to  posses  or  control  drift 
gillnet  gear,  as  defined  in  50  CFR  229.2, 
in  the  North  Atlantic  Ocean  in  waters 
off  the  coast  of  the  eastern  United  States 
south  and  east  of  the  100  fathom 
contour  except  that  such  gear  may  be 
used  in  southeast  waters,  as  defined 
under  50  CFR  229.2,  if  that  gear  is  used 
in  compliance  with  the  requirements  of 
50  CFR  229.32(f). 

(FR  Doc.  97-31472  Filed  11-25-97;  4:32  pm) 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martteting  Service 

7  CFR  Part  70 
[Dockot  Na  PY-07-004] 

Voluntary  Poultry  and  Rabbit  Grading 
Regulations 

AGENCY:  Agricultural  Marketins  Service. 
USDA. 

ACTION:  Proposed  rule. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  proposes  to  amend  the 
regulations  governing  the  voluntary 
poultry  and  rabbit  grading  programs. 
The  propKMed  revisions  would  simplify 
the  definition  about  feathers  on  poultry, 
provide  an  alternative  grademark  for 
poultry  and  rabbit  products,  provide  for 
the  use  of  a  "Prepared  if'rom"  grademark 
to  officially  identify  specialized 
products  that  originate  from  officially 
graded  poultry,  change  the  sample  plan 
used  by  graders,  and  increase  the 
lighting  intensify  required  at  grading 
stations.  From  time  to  time,  sections  in 
the  regulations  are  affected  by  changes 
in  poultry  processing  technology.  This 
rule  updates  the  regulations  to  reflect 
these  changes. 

DATES:  Comments  must  be  received  on 
or  before  January  30, 1998. 
A00RE8SES:  Send  written  commenU  to 
Douglas  C.  Bailey,  Chief, 
Standardization  Branch,  Poultry 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Stop  0259, 1400  Independence  Avenue, 
SW,  Washington,  D.C.  20250-0259. 
Comments  received  may  be  reviewed  at 
this  location  between  8:00  a.m.  and  4:30 
p.m..  Eastern  Time,  Monday  through 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  PY-97- 
004. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 
A.  Barnes,  Chief,  Grading  Branch,  202- 
720-3271. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 


Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 
Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities  as 
defined  in  the  RFA  (5  U.S.C.  601).  There 
are  some  200  plants  using  the  Agency's 
voluntary  poultry  grading  services  and 
many  of  them  are  small  entities. 

The  definition  Free  from  protruding 
pinfeathers.  diminutive  feathers,  or 
hairs  would  be  simplified  by  removing 
the  words  "pinfeathers"  and 
"diminutive,"  words  no  longer 
commonly  used  when  discussing 
feathers  and  poultry  quality. 
Additionally,  in  the  definition  for 
Ready-to-cook  poultry,  the  word 
"pinfeathers"  would  be  changed  to 
"fieathers."  These  changes  merely  reflect 
current  practices  and  should  not  have 
any  additional  economic  impact  on 
entities  using  voluntary  poultry  grading 
services. 

One  proposal  would  allow  poultry 
and  rabbit  processors  to  use  a  shield 
displayed  in  three  colors  as  an 
alternative  form  of  the  USDA  grademark 
to  officially  identify  USDA  graded 
products.  Similarly,  another  proposal 
would  allow  producers  of  products 
originating  from  A  quality  poultry,  for 
which  there  are  no  U.S.  grade  standards, 
to  use  a  "Prepared  From"  grademark  on 
packaging  materials.  These  proposals 
would  give  processors  greater  flexibility 
in  packaging  and  marketing  their 
products.  Since  it  is  at  the  processors' 
discretion  to  use  these  proposals,  any 
economic  impact  caused  by  these 
proposals  will  be  by  the  choice  of  the 
processors. 

Changing  the  sampling  plan  would 
enable  graders  to  select  a  more 
representative  sample  upon  which  to 
base  grading  decisions.  The  economic 
impact  should  be  no  greater  than  under 
the  current  sampling  plan.  Increasing 
the  lighting  intensity  required  at  grading 


stations  would  enhance  the  grader's 
ability  to  visually  evaluate  products. 
Both  proposals  would  provide 
processors  with  fairer,  more  accurate 
evaluations.  Better  lighting  could  also 
help  avoid  the  economic  burden  of 
reprocessing  product  or  diverting 
product  uimecessarily  downgraded 
because  of  inadequate  lighting.  The 
costs,  if  any,  for  increasing  the  lighting 
intensity  should  be  minor. 

For  the  above  reasons,  the  Agency  has 
certified  that  this  action  would  have  no 
economic  impact  on  small  entities. 

Background  and  Proposed  Changes 


Poultry  and  rabbit  grading  are 
voluntary  programs  provided  under  the 
Agricultural  Marketing  Act  of  1946,  as 
amended,  and  are  offered  on  a  fee-for- 
service  basis.  They  are  designed  to  assist 
the  orderly  marketing  of  poultry  and 
rabbits  by  providing  for  the  official 
certification  of  quality,  quantity,  class, 
temperature,  packaging,  and  other 
factors.  Changing  processing  technology 
requires  that  the  regulations  governing 
poultry  and  rabbit  grading  be  updated. 
Freedom  from  feathers  is  one  of  the 
factors  considered  in  poultry  grading. 
The  definition  Freefmm  protruding 
pinfeathers.  diminutive  feathers,  or 
hairs  (§  70.1)  would  be  revised  by 
removing  the  words  "pinfeathers"  and 
"diminutive."  These  words  are  no 
longer  commonly  used  when  discussing 
feathers  and  poultry  quality.  Nor  are 
they  needed  to  achieve  the  quality 
standards  set  by  the  regulations.  To  be 
consistent,  in  the  definition  Ready-to- 
cook  poultry,  the  word  "pinfeathers" 
would  be  changed  to  "feathere." 

The  Agency  is  proposing  to  permit  the 
use  of  alternative  grademarks  (§  70.51) 
so  processors  can  have  additional 
flexibility  in  packaging  and  marketing 
their  products.  Processors  wanting  to 
use  a  USDA  grademark  to  identify  their 
consmner-pack  USDA  graded  poultry 
and  rabbit  products  would  have  the 
option  of  using  the  current  grademark  or 
a  proposed  grademark  containing 
horizontal  iMnds  of  three  colors. 
Processors  who  use  USDA  Grade  A 
poultry  to  produce  specialized  poultry 
products,  for  which  there  are  no  U.S. 
grade  standards,  would  be  permitted  to 
use  a  "Prepared  From"  grademark  on 
the  specialized  products.  The  proposal 
would  also  reorganize  the  section  for 
clarity. 
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The  regulations  contain  a  sampling 
plan  to  g.iide  graders  when  they  select 
samples  upon  which  to  base  grading 
decisions  (§  70.80(b)).  The  sampling 
plan  would  be  changed  so  that  the 
sample  size  more  closely  reflects  the 
size  of  the  lot  being  sampled,  thereby 
fostering  a  more  representative  sample 
of  each  lot. 

The  regiilations  also  specify  the 
lighting  intensity  required  at  grading 
stations  in  the  processing  plants 
(§  70.110).  The  lighting  intensity  would 
be  increased  from  50-foot  candles  to 
100-foot  candles  to  improve  the  graders 
ability  to  visually  evaluate  the  products 
being  graded.  This  is  the  same  intensity 
required  by  USDA's  Food  Safety  and 
Inspection  Service  at  all  of  their 
insjpection  stations. 

Effective  December  4. 1995,  the 
voluntary  U.S.  grade  standards  were 
removed  from  the  Code  of  Federal 
Regulations  (CFR)  as  part  of  the 
National  Performance  Review  program 
to  eliminate  unnecessary  regulations 
and  to  improve  those  that  remain  in 
force.  The  voluntary  standards  will 
continue  to  be  administered  by  AMS 
and  will  maintain  their  existing 
numbering  system.  Hence  the  voluntary 
poultry  and  rabbit  grade  standards  are 
referred  to  as  AMS  70.200  et  seq.  and 
AMS  70.300  et  seq.,  respectively. 

List  of  Subiects  in  7  CFR  Fart  70 

Food  grades  and  standards.  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  imder  the  authority  of 
Tide  7,  Chapter  I,  it  is  proposed  that  7 
CFR  part  70  be  amended  as  follows: 

PART  70— VOLUNTARY  QRADINQ  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS 

1.  The  heading  for  part  70  is  revised 
to  read  as  set  forth  above. 

la.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Autiiority:  7  U.S.C.  1621-1827. 

2.  In  §  70.1.  the  definition  for  Ready- 
to-cook  poultry  is  amended  by  removing 
the  word  "pinfeathers"  and  adding  in 
its  place  the  word  "feathers"  and  the 
definition  for  Free  from  protruding 
pinfeathers.  diminutive  feathers,  or 
hairs  is  revised  to  read  as  follows: 

fTai    Definitions. 

Free  from  protruding  feathers  or  hairs 
means  that  a  poultry  carcass,  part,  or 
poultry  product  with  the  skin  on  is  free 
from  protruding  feathers  or  hairs  which 
are  visible  to  a  grader  during  an 
examination  at  normal  operating  speeds. 


However,  a  poultry  carcass,  part,  or 
poultry  product  may  be  considered  as 
being  bee  from  protruding  feathers  or 
hairs  if  it  has  a  generally  clean 
appearance  and  if  not  more  than  an 
occasional  protruding  feather  or  hair  is 
evidenced  during  a  more  careful 
examination. 


3.  Section  70.51  would  be  revised  to 
read  as  follows: 

S  70.51    Form  of  gradimrfc  md 
Information  required. 

(a)  Form  of  official  identification 
symbol  and  grademark.  (1)  The  shield 
set  forth  in  Figure  1  of  this  section  shall 
be  the  official  identification  symbol  for 
purposes  of  this  part  and  when  used, 
imitated,  or  simulated  in  any  manner  in 
connection  with  poultry  or  rabbits,  shall 
be  deemed  prima  facia  to  constitute  a 
representation  that  the  product  has  been 
officially  graded  for  the  purposes  of 
§  70.2. 

(2)  Except  as  otherwise  authorized, 
the  grademark  permitted  to  be  used  to 
officially  identify  USDA  conaiuner- 
graded  poultry  and  rabbit  products  shall 
be  of  the  form  and  design  indicated  in 
Figures  2  through  4  of  this  section.  The 
shield  shall  be  of  sufficient  size  so  that 
the  printing  and  other  information 
contained  therein  is  legible  and  in 
approximately  the  same  proportion  as 
shown  in  these  figures. 

(3)  The  "Prepared  From"  grademark 
in  Figure  5  of  this  section  may  be  used 
to  identify  specialized  poultry  products 
for  which  there  are  no  official  U.S.  grade 
standards,  provided  that  these  products 
are  approved  by  the  Agency  and  are 
prepared  from  U.S.  Consumer  Grade  A 
poultry  carcasses,  parts,  or  other 
products  that  comply  with  the 
requirements  of  AMS  §  70.220.  All 
poultry  products  shall  be  processed  and 
labeled  in  accordance  with  9  CFR  part 
381. 

(b)  Information  required  on 
grademark.  (1)  Except  as  otherwise 
authorized  by  the  Administrator,  each 
grademark  used  shall  include  the  letters 
"USDA"  and  the  U.S.  grade  of  the 
product  it  identifies,  such  as  "A  Grade." 
as  shown  in  Figure  2  of  this  section. 
Such  information  shall  be  printed  with 
the  shield  and  the  wording  within  the 
shield  in  contrasting  colors  in  a  manner 
such  that  the  design  is  legible  and 
conspicuous  on  the  material  upon 
which  it  is  printed. 

(2)^cept  as  otherwise  authorized, 
the  bands  of  the  shield  in  Figure  4  of 
this  section  shall  be  displayed  in  three 
colore,  with  the  color  of  the  top,  middle, 
and  bottom  bands  being  blue,  white, 
and  red,  respectively. 


(3)  The  "Prepared  From"  grademaric 
in  Figure  5  of  this  section  may  be  any 
one  of  the  designs  shown  in  Figures  2 
through  4  of  this  section.  The  text 
outside  the  shield  shall  be  conspicuous, 
legible,  and  in  approximately  the  same 
proportion  and  close  proximity  to  the 
shield  as  shown  in  Figiire  5  of  this 
section. 

(c)  Products  that  may  be  individually 
grade  marked.  The  grademarks  set  forth 
in  Figures  2  through  4  of  this  section 
may  be  applied  individually  to  ready-to- 
cook  poultry,  rabbits,  and  specified 
poultry  food  products  for  which 
consumer  grades  are  provided  in  the 
U.S.  Classes,  Standards,  and  Grades  for 
Poultry  and  Rabbits,  AMS  §§  70.200  and 
70.300  et  seq.,  respectively,  or  to  the 
containers  in  which  such  products  are 
enclosed  for  the  purpose  of  display  and 
sale  to  household  consumers,  only 
when  such  products  qualify  for  the 
particular  grade  indicated  in  accordance 
with  the  consumer  grades. 
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4.  In  §  70.80,  the  table  would  be 
revised  to  read  as  follows: 

fTOJO   QeneraL 


*         •         •         • 

• 

Containers  in  lot 

Containers  in  sample 

1-4 

AH 

5-60  

4 

51-100  

5 

101-200  

6 

201-400  „ 

401-600  „ 

For  each  adciittonal 
100  containers,  or 
fraction  ttiereof,  in 
excess  of  600  con- 
tainers. 

7 
8 

Include  one  additional 
container. 

Figures 


5.  In  §  70.110,  paragraph  (b)  woidd  be 
revised  to  read  as  follows: 

fTailO  Requirements  for  sanitation, 
fMiHties,  and  operating  procedures  in 
official  plants. 


(b)  With  respect  to  grading  services, 
there  shall  be  a  minimum  of  100-foot 
candles  of  light  intensity  at  grading 
stations;  and  acceptable  means,  when 
necessary,  of  maintaining  control  and 
identity  of  products  segregated  for 
quality,  class,  condition,  weight,  lot,  or 
any  other  factor  which  may  be  used  to 
distinguish  one  type  of  product  from 
another. 


Dated:  November  20, 1997. 
Thomas  A.  O'Brien, 

Acting  Administrator.  Agricultural  Marketing 
Service. 

(FR  Doc.  97-31178  Filed  11-2S-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart3» 

(Docket  Na  97-NM-287-AO] 

RIN212a-AAe4 

Airworthiness  Directives;  Fokker 
Model  F.28  Mark  1000. 2000. 3000.  and 

4000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

AcnOH:  Notice  of  proposed  rulemakins 
(NPRM).  ^^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F.28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  any  discrepancy  in 
the  sealwire  of  the  fireguards  of  the 
engine  fire  shut-off  system,  and  repair, 
if  necessary.  This  proposal  is  prompted 
by  issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  inadvertent 
closure  of  the  fire  shut-off  valves  due  to 
ineffective  or  absent  sealwires,  which 
could  result  in  in-flight  engine 
shutdown. 

DATES:  Comments  must  be  received  by 
December  31, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
287-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Service  B.V.,  Technical  Support 
Department,  P.O.  Box  75047,  1117  ZN 
Schiphol  Airport,  the  Netherlands.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 


Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
ConunentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  boUi  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the*FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  97-NM-287-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  TransptMt  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-287-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdlenst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  all 
Fokker  Model  F.28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes.  The 
RLD  advises  that  it  received  reports  of 
inadvertent  closure  of  the  fire  shut-off 
valves,  which  restdted  in  engine 
flameouts  during  flight.  Investigation  by 
the  manufacturer  indicated  that  the 
sealwires  (safety  wires)  of  the  engine 
fireguards  may  have  been  mimiing,  or 
may  not  have  operated  correcUy. 
Inadvertent  closure  of  the  fire  shut-off 
valves  due  to  ineffective  or  missing 
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sealwires  could  result  in  in-flight  engine 
shutdown. 

Other  Related  AD 

In  1982.  the  FAA  issued  AD  82-16- 
02,  amendment  39—4424,  applicable  to 
all  Fokker  Model  F.28  Mark  1000,  2000, 
3000,  and  4000  series  airplanes,  to 
require  a  one-time  inspection  of  the 
sealwiies  and  micioswitches  to  detect 
discrepancies,  and  repair,  if  necessary. 

Explanation  of  Relevant  Service 
Information 

Fokker  has  issued  Service  Bulletin 
F28/76-20.  dated  January  1, 1979, 
which  describes  procedures  for 
repetitive  inspections  to  detect  any 
discrepancy  in  the  sealwire  of  the 
fireguards  of  the  engine  fire  shut-off 
system,  and  repair,  if  necessary.  The 
RLD  classified  this  service  bulletin  as 
mandatory  and  issued  Dutch 
airworthiness  directive  BLA  No.  1979- 
007/2  (A),  dated  February  28. 1997,  in 
order  to  assure  the  airworthiness  of 
these  airplanes  in  the  Netherlands. 

FAA's  Conclusiona 

This  airplane  model  is  manufactiued 
in  the  Ne^erlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
dMcribed  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  actions  specified  in 
the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  49  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $2,940,  or  $60  per  airplane. 


The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
A00RE8SE8. 

List  of  Suiqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothoritj:  49  U.S.C.  106(g),  40113,  44701. 


f  39.13    [Ap 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Aircraft  B.V.:  Docket  97-44M-287- 
AD. 

Applicability:  Model  F.28  Mark  1000,  F.28 
Mark  2000.  F.28  Mark  3000,  and  F.28  Mark 
4000  series  airplanes;  all  serial  numbers; 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or  ' 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  closure  of  the  fire 
shut-off  valves  due  to  ineffisctive  or  absent 
sealwires,  which  could  result  in  in-flight 
engine  shutdown,  accomplish  the  following: 

(a)  Within  30  days  after  the  effsctive  date 
of  this  AD.  perform  an  inspection  of  the 
engine  fire  shut-off  system  to  detect  any 
discrepancy  in  the  sealwire  of  the  fir^uards. 
in  accordance  with  Fokker  Service  Bulletin 
F28/76-20.  dated  January  1, 1979.  If  any 
discrepancy  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  the  inspection  at 
intervals  not  to  exceed  3,000  flight  hours. 

(b)  i\n  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firim  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomphshed. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Dutch  airworthiness  directive  BLA  No. 
1979-007/2  (A),  dated  February  28, 1997. 

Issued  in  Ronton,  Washington,  on 
November  21, 1997. 
Stewart  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31331  Filed  11-28-97;  8:45  am] 

MLUNQ  COOE  4»1»-13-U 


Federal  Register  /  Vol.  62,  No.  230  /  Monday.  December  1.  1997  /  Proposed  Rules  63475 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-114-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  Seriss  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  * 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  series 
airplanes.  This  proposal  would  require 
removal  and  replacement  of  the  center 
screw  of  the  crew  seat  bolt  buckle.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  pro[>osed  AD  are 
intended  to  prevent  failure  of  the  center 
screw  of  the  crew  seat  belt  buckle, 
which  could  result  in  injury  to  the 
flightcrew  during  an  emergency  landing. 
DATES:  Comments  must  be  received  by 
December  31, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
114-AD,  1601  Lind  Avenue,  SW.. 
Kenton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Domier  Luftfahrt  GmbH,  P.O.  Box  1103. 
D-82230,  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  mle.  All  comments 
submiUed  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimaiizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-114-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-114-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  series  airplanes. 
The  LBA  advises  that  it  has  received  a 
report  indicating  that,  during  an 
inspection,  the  center  fixing  screw  of 
the  flight  crew  restraint  system  was 
found  to  be  loose.  Investigation  revealed 
that,  during  assembly  of  the  release 
buckles,  the  center  fixing  screw  could 
be  contaminated,  which  would  prevent 
the  securing  Loctite  bom  curing.  This 
condition,  if  not  corrected,  could  result 
in  injury  to  the  flightcrew  during  an 
emergency  landing. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-25-196,  dated  November  12, 
1996,  which  describes  procedures  for 
removal  and  replacement  of  the  center 
screw  of  the  crew  seat  belt  buckle.  (The 
Domier  service  bulletin  references 
Aerospace  Restraint  Company  (ARC) 
Service  Bulletin  1180002-2%-01,  dated 
October  11. 1996,  as  an  additional 
source  of  service  information  for 


accomplishment  of  the  removal  and 
replacement.)  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  this  service  bulletin  as 
mandatory  and  issued  Germjm 
airworthiness  directive  97-001,  dated 
January  16,  1997,  in  order  to  assura  the 
airworthiness  of  these  airplanes  in 
Germany. 

FAA's  Conclusions 

This  airplane  model  is  manu&ctured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  iiiformation,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  actions  specified  in 
the  service  bulletin  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  50  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $3,000, 
or  $60  per  airplane. 

The  cost  impact  figure  disctissed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  Uiis 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  'significant  regulatory  action' 
under  Executive  Order  12866;  (2)  is  not 
a  'significant  rule'  under  the  IXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  SubjectB  in  14  OK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviadon  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

{39.13    [AnwfNtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier  Luftfahit  GmbH:  Docket  97-NM- 
11 4- AD. 
Applicability:  Model  328-100  series 
airplanes  equipped  with  Aerospace  Restraint 
Company  (ARC)  restraints  having  part 
number  (P/N)  1180002-403-100.  part  serial 
number  0101  up  to  and  including  0315 
inclusive.  0328,  and  0329;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  screw  of  the  crew 
seat  belt  buckle,  which  could  result  in  injury 
to  the  flightcrew  during  an  emergency 
landing,  accomplish  the  following: 

(a)  Within  90  days  after  the  effiKtive  date 
of  tliis  AD.  remove  and  replace  the  center 
screw  of  the  crew  seat  belt  buckle  in 
accordance  with  Domier  Service  Bulletin 
SB-328-25-196,  dated  November  12,  1996. 

Note  2:  The  E)omier  service  bulletin 
refierences  Aerospace  Restraint  Company 
(ARC)  Service  Bulletin  1180002-25-01. 
dated  October  11, 1996.  as  an  additional 
source  of  service  information  for 
accomplishment  of  the  removal  and 
replacement. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
International  Branch.  ANM-116,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  97-001. 
dated  January  16. 1997. 

Issued  in  Renton,  Washington,  on 
November  21. 1997. 
Stewart  R.  Miller, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31332  Filed  11-28-97;  8:45  am) 
BHXMQ  CODE  4t1»-1»-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  97-NM-152-AO] 

RIN  2120-.AA64 

Airworthiness  Directives;  AirtHis  Modal 
A320-111,  -211,  -212,  -214,  -231, 
-232,  and  -233  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A320-111.  -211,  -212, 
-214,  -231,  -232,  and  -233  series 
airplanes.  This  proposal  would  require 
repetitive  ultrasonic  inspections  to 
detect  fatigue  cracking  in  the  wing/ 
fuselage  joint  cruciform  fittings,  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  civil 
airworthiness  authority.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  fatigue 
cracks  on  the  wing/fuselage  joint 
cruciform  fittings,  which  could  result  in 
reduced  structural  integrity  of  the  wing/ 
fuselage. 

DATES:  Comments  must  be  received  by 
December  31.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
152-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
'  location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  informaUon  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATKM: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
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Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  {>ersons.  A  report 
summarizing  each  PAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-152-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  AttenUon:  Rules  Docket  No. 
97-NM-152-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A320-111. -211,  -212,  -214,  -231. 
-232.  and  -233  series  airplanes.  The 
DGAC  advises  that  it  received  a  report 
indicating  that,  during  full-scale  fatigue 
testing  on  a  Model  A320  test  article, 
fatigue  cracks  were  foimd  in  the 
structure  at  the  wing/fiiselage  joint  area 
cruciform  fitting.  The  cracking  occurred 
after  104,720  and  116,536  simulated 
flights.  This  condition,  if  not  detected 
and  corrected  in  a  timely  manner,  could 
result  in  reduced  structural  integrity  of 
the  wing/fuselage. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-57-1051,  Revision  01,  dated 
March  21,  1996,  which  describes 
procedures  for  repetitive  ultrasonic 
inspections  to  detect  fatigue  cracking  in 
the  wing/fuselage  joint  cruciform 
fittings,  and  corrective  action,  if 
necessary.  The  DGAC  classified  this 
service  bulletin  as  mandatory  and 
issued  French  airworthiness  directive 
96-29&-094(B),  dated  December  18, 
1996,  in  order  to  assure  the 
airworthiness  of  these  airplanes  in 
France. 


FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  actions  specified  in 
the  service  bulletin  described 
previously. 

Differences  Between  the  Proposal  and 
Relevant  Service  Information 

Operators  should  note  that,  unlike  the 
procedures  described  in  the  referenced 
service  bulletin,  this  proposed  AD 
would  not  permit  further  flight  with 
cracking  detected  in  the  wing/fuselage 
joint  cruciform  fittings.  The  FAA  has 
determined  that,  due  to  the  safety 
implications  and  consequences 
associated  with  such  cracking,  all 
fittings  that  are  found  to  be  cracked 
must  be  repaired  prior  to  further  flight. 
Cost  Impact 

The  FAA  estimates  that  132  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  It  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $63,360,  or  $480  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
1 26 1 2 ,  it  is  determined  that  this 
propwjsal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amendetq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  97-NM-152-AD. 

Applicability:  Model  A320-111.  -211, 
-212, -214. -231. -232.  and -233  series 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afEiected.  the 
owner/operator  must  request  approval  lor  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 
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Compliaace:  Required  u  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  &tigue  cracks  on  the 
wing/fuselage  joint  cruciform  fittings,  which 
could  result  in  reduced  structural  integrity  of 
the  wing/fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  28,000  total 
landings,  or  within  60  days  alter  the  effective 
date  of  this  AD,  whichever  occurs  later, 
perform  an  ultrasonic  insp)ection  to  detect 
fatigue  cracking  in  the  wing/fuselage  joint 
cruciform  fittings,  in  accordance  with  Aiifous 
Service  Bulletin  A32O-57-1051,  Revision  01, 
dated  March  21, 1996. 

(1)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exoaed  20,000  landings. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  the  service 
bulletin.  Thereafter,  repeat  the  inspection  at 
the  times  specified  in  paragraph  (a)(2)(i]  or 
(aK2)(ii)  of  this  AD,  as  applicable. 

(i)  If  the  crack  that  was  detected  and 
repaired  was  greater  than  2.5  mm:  Repeat  the 
inspection  prior  to  the  accumulation  of 
32,000  landings  since  accomplishment  of  the 
repair,  and  thereafter  at  intervals  not  to 
exceed  32,000  landings. 

(ii]  If  the  crack  that  was  detected  and 
repaired  was  less  than  or  equal  to  2.5  mm: 
Repeat  the  inspection  prior  to  the 
accumulation  of  28,000  landings  since 
accomplishment  of  the  repair:  and  thereafter 
at  intervals  not  to  exceed  20,000  landings. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  International  Branch, 
ANM-116. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  96-299- 
094(B).  dated  December  18.  1996. 

Issued  in  Renton,  Washington,  on 
November  21,  1997. 

Stewart  R.  Miller, 

Acting  MaiKigv,  Traxuport  Airplane 
Dinctorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-31333  Filed  ll-28-fl7;  8:45  am) 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  22,  51.  and  53 

[Public  Notic*  2663] 

Schadule  of  Fees  for  Consular 
Services,  Department  of  State  and 
Overseas  Emt>assies  and  Consulates 

AGENCY:  Bureau  of  Consular  AfEairs, 
State  Department. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  sets  forth 
the  fees  for  consular  services  that  are 
proposed  to  take  effect  on  February  1, 
1998.  and  makes  appropriate 
implementing  and  other  related  changes 
in  affected  portions  of  tide  22  of  the 
Code  of  Federal  Regulations. 
Specifically,  the  rule  makes  changes  in 
the  Schediile  of  Fees  for  Considar 
Services  ("Schedule  of  Fees"  or 
"Schedule")  published  in  22  CFR 
section  22.1  and  makes  t^hnical 
changes  to  22  CFR  Part  51  (concerning 
passport  fees)  and  22  CFR  Part  53.  The 
changes  to  the  Schedule  of  Fees  include 
adjustments  to  existing  fees  and  a  new 
processing  fee  for  diversity  visa 
applicants  (see  22  CFR  42.33(i)),  for 
which  the  proposed  rule  was  published 
in  the  Federal  Register  on  Jime  16, 
1997.  The  primary  objective  of  the 
proposed  adjustments  to  the  Schedide 
of  Fees  is  to  ensure  that  the  Department 
recovers  the  costs  of  consular  services 
through  user  fees  to  the  maximum 
extent  appropriate  and  permitted  by 
law.  As  a  result  of  new  data  on  the  cost 
of  services,  the  passport  fee  is  being 
lowered  while  most  other  fees  are  being 
increased.  In  addition,  the  proposed 
Schedule  of  Fees  is  being  restructtued 
and  streamlined.  Fees  for  antiquated 
services  no  longer  performed  are  being 
removed  and  fees  for  other  services  are 
being  consolidated  or  more 
appropriately  located,  making  the 
proposed  Schedule  easier  to  read  and 
imderstand.  Consular  services  that  will 
be  performed  for  no  fee  are  being  added 
to  the  Schedule  to  facilitate  tracking  the 
costs  of  these  services  and  to  inform  the 
public  of  all  significant  consular 
services  provided  by  the  E)epartment 
DATES:  Written  comments  must  be 
received  on  or  before  December  31, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  to:  Office  of 
the  Executive  Director,  Bureau  of 
Consular  Affairs,  Room  4820A, 
Department  of  State,  Washington,  DC 
20520. 

FOR  FURTMER  MFORMATKM  CONTACT: 

Sally  Light,  Office  of  the  Executive 
Director.  Bureau  of  Consular  Affiurs. 


telephone  (202)  647-1148;  telefax  (202) 
647-3677. 

SUPPt-EMENTARY  INFORMATION: 
Background 

The  majority  of  the  Department  of 
State's  consular  fees  are  established 
pursuant  to  the  general  user  charges    ' 
statute,  31  U.S.C.  9701.  and/or  22  U.S.C 
4219,  which,  as  implemented  through 
Executive  Order  10718  of  June  27, 1957, 
authorizes  the  Secretary  of  State  to 
establish  fees  to  be  charged  for  official 
services  by  embassies  and  consulates. 
Fees  established  under  these  authorities 
include  fees  for  immigrant  visas,  for 
expedited  passport  processing,  for 
fingerprints  and  FBI  name  checks,  and 
for  overseas  consular  services.  In 
addition,  a  number  of  statutes  address 
specific  fees:  Passport  issuance  fees  are 
authorized  by  22  U.S.C.  214,  as  are  fees 
for  the  execution  of  passport 
applications.  Section  636  of  the  Illegal 
Immigration  Reform  and  Inunigrant 
Responsibility  Act  of  1996.  Pub.  L.  104- 
208,  110  Stat.  3009-703-704  (Sept  30. 
1996),  authorizes  establishment  of  a 
diversity  visa  application  fee  to  recover 
the  full  costs  of  the  visa  lottery 
conducted  pursuant  to  Sections  203  and 
222  of  the  Immigration  and  Nationality 
Act  ("DMA"),  8  U.S.C.  1153, 1202.  (The 
Department  published  a  proposed  rule 
establishing  that  fee  on  June  16, 1997.) 
Nonimmigrant  visa  reciprocity  fees  are 
authorized  pursuant  to  Section  281  of 
die  INA  ,  8  U.S.C.  1351.  The 
establishment  of  a  nonimmigrant  visa 
pr(K:essing  fee  for  machine  readable 
visas  (commonly  known  as  the  "MRV 
fee")  notwithstanding  Section  281  of  the 
INA  is  authorized  by  Section  140(a)  of 
the  Foreign  Relations  Authorization  Act. 
Fiscal  Years  1994  and  1995.  Pub.  L. 
103-236, 108  StaL  399  (April  30. 1994). 
as  amended.  Certain  persons  are 
exempted  by  law  from  payment  of 
specific  fees.  (These  statutory 
exemptions  are  noted  in  the  fee 
schedide.)  Various  statutes  also  permit 
the  Department  to  retain  some  of  the 
consular  fees  it  collects.  These  are.  at 
present,  the  MRV  fee,  the  passport 
expedite  fee,  the  fingerprint  fee,  and  the 
diversity  visa  lottery  fee. 

With  the  exception  of  nonimmigrant 
visa  reciprocity  fees,  which  are 
established  based  on  the  practices  of  * 
other  coimtries,  all  consular  fees  are 
established  on  a  basis  of  cost  recovery 
and  in  a  manner  consistent  with  general 
user  charges  principles,  regardless  of  the 
specific  statutory  authority  imder  which 
they  are  promulgated.  The  Department 
of  State  is  required  to  review  constdar 
fees  periodically  to  determine  the 
appropriateness  of  each  fee  in  light  of 


applicable  provisions  of  OMB  Circular 
A-25,  which  addresses  the 
establishment  of  user  chaises.  Those 
guidelines  state  that  services  that 
direcUy  benefit  individuals. 
^       organizations,  or  groups  should  be  paid 
for  by  the  users  rather  than  general 
taxpayers.  Services  performed  for  the 
primary  benefit  of  the  general  public  or 
the  U.S.  Government,  however,  should 
be  supported  by  tax  revenues.  The 
changes  set  forth  in  the  proposed 
Schedule  of  Fees  reflect  those 
giudelines.  For  example,  new  user  fees 
have  been  added  for  a  few  consular 
services  which  direcdy  benefit 
individuals  but  now  are  provided  for  no 
fee  at  taxpayer  expense. 

Consistent  with  OMB  Ciradar  A-25. 
from  September  1995  to  September 
1996,  the  Department  conducted  a  cost- 
of-service  study  to  determine  die  direct 
and  indirect  costs  associated  with  each 
consular  service  the  Department 
provides,  using  fiscal  year  1995  data. 
The  study  was  supervised  by  the  Bureau 
of  Consular  Affairs  and  performed  with 
the  assistance  of  an  outside  contractor. 
The  contractor  and  Department  staff 
surveyed  and  visited  domestic  and 
overseas  consular  sites  handling 
approximately  half  of  all  consular 
services  worldwide  in  FY  1995.  In 
conducting  the  cost  study,  the 
contractor  used  the  activity-based 
cosUng  ("ABC")  mediodology,  which 
measiues  the  cost  and  performance  of 
activities,  resources,  and  cost  objects 
related  to  the  delivery  of  specific 
products  and  services.  The  ABC 
methodology  was  used  to  determine 
direct  labor  costs  to  deliver  each 
identified  consular  service,  The  cocts  of 
materials  and  supplies,  overhead 
support,  and  general  and  administrative 
support  were  also  included,  to  enaHue 
that  the  full  cost  of  service  was 
captured.  This  methodology  residted  in 
a  more  accurate  determination  of  the 
Department's  costs  in  providing 
considar  services,  and  will  permit  better 
management  of  such  costs  and  services 
in  the  future.  Detailed  information 
concerning  the  methodology  of  the 
study  is  available  from  Bureau  of 
Consular  Affairs. 

Based  on  this  effort  and  subsequent 
follow-up  work,  the  Department  is  now 
proposing  adjustments  to  the  Schedule 
of  Fees  as  shown  below.  The  Schedule 
will  take  effect  in  FY  1998.  Future 
adjustments  to  die  Schedule  of  Fees  wrill 
be  made  as  appropriate. 

Because  the  proposed  Schedule  of 
Fees  has  been  restructured  and 
streamlined,  a  direct  side-by-side 
comparison  mth  the  current  schedule, 
last  updated  in  1991.  is  not  possible. 
Instead,  each  fee  on  the  proposed 


schedule  is  cross-referenced  to  the 
appropriate  item  number  on  the  current 
fee  schedule  (22  CFR  part  22.1)  to 
facilitate  comparfson,  or  identified  as  a 
new  fee.  (These  cross-references  v>rill  not 
be  included  in  the  final  rule.)  Major 
changes  in  the  schedule  are  discussed 
below. 

Passports 

The  current  fee  schedule  shows  a  fee 
of  $10  to  execute  a  passport  application; 
a  fee  of  $55  for  issuance  of  a  ten-year 
passport;  and  a  fee  of  $40  for  issuance 
of  a  five-year  (child's)  passport  The. 
new  schedule  shows  a  $15  execution 
fee.  Passport  issuance  fees  are  lowered, 
however,  from  $55  to  $45  for  first-time 
issuance  to  adults,  and  to  $40  for 
renewals.  The  fee  for  issuance  of  five- 
year  passports  for  minors  will  be 
lowered  from  $40  to  $25  in  all  cases. 
Processing  and  issuance  of  a  child's 
passport  costs  at  least  as  much  as  an 
adult  passport  (because  extensive 
identification  checking  is  required). 
Rapid  changes  in  the  physical 
appearance  of  children  and  the  potential 
for  child  custody  issues  also  dictate 
issuance  of  a  five-  rather  than  ten-year 
validity  passport  to  children  under  the 
age  of  16.  The  shorter  validity  of  a 
child's  passport  was  the  key  fictor  in 
keeping  the  fee  below  that  of  an  adult's 
passport  notwithstanding  the  similar 
processing  costs. 

The  new  passport  fees  will  fully 
recover  the  costs  of  passport  application 
processing.  In  addition,  consistent  with 
long-standing  Department  practice,  a 
portion  of  the  fee  will  recover  the  cost 
of  all  emergency  citizens  services 
performed  overseas,  including 
assistance  in  cases  of  arrest,  detention, 
death,  or  serious  Ulness  or  accident 
abroad,  and  the  costs  of  certain 
nonemergency  citizens  services,  such  as 
passport  amendments  and  U.S.  citizens 
registering  their  presence  at  oveneas 
posts,  that  the  Department  believes  are 
appropriately  allocated  to  all  passport 
users,  and/or  for  which  separate  fees  are 
impracticable.  (Such  reallocations  are  to 
all  passports  issued,  whether  first-time 
issuances  or  renewals.)     * 

While  the  cost  of  overseas  passport 
processing  is  high,  the  fee  reduction  is 
possible  because  the  vast  majority  of 
passports  are  issued  domestically.  It 
generally  costs  the  Department  less  to 
provide  a  service  domestically  dian 
overseas,  and  there  have  been 
significant  improvements  in  the 
efficiency  and  productivity  of  the 
Department's  higher-volume  domestic 
passport  operations. 


Passport  Expedite  Fee 

The  proposed  Schedule  increases  the 
passport  expedite  fee  from  $30  to  $35. 
This  fee  will  recover  the  costs  of 
guaranteeing  a  maximum  turn-around 
time  of  three  business  days  to  qualified 
users.  Expedited  s«vice  will  be 
provided,  and  the  expedite  fee  will  be 
charged,  to  all  customers  seeking  in- 
person  service  at  a  U.S.  Passport 
Agency,  with  one  minor  exception.  The 
expedite  fee  will  not  be  charged  when 
the  Department  determines  that  the 
applicant  is  required  to  apply  at  a  U.S. 
Passport  Agency.  This  generally  will  be 
in  complex  citizenship  cases  where  in- 
person  services  are  necessary  for 
adjudication  of  the  application.  The 
Department  continues  to  encourage 
applicants  to  use  lower-cost  passport 
acceptance  agents,  drop  boxes,  and 
maU-in  services  whenever  possible.  A 
passport  may  be  obtained  for  the  basic 
processing  and  issuance  fee  by  applying 
in  the  normal  course  of  business.  whUe 
the  more  expensive,  expedited  service  is 
available  for  those  with  a  special  need 
for  urgent  issuance. 

Adjudication  of  Cittzenship  for 
Undocumented  Passport  Applicants 
BomOveraeas 


A  new  fee  is  proposed  for  citizenship 
adjudication  for  previously 
undocumented  passijort  applicants  bom 
oVeneas.  The  cost  of  these  complex 
citizenship  adjudications  has  until  now 
been  allocated  to  the  passport  fee.  The 
Department  has  concluded  that  this 
service  should  instead  be  broken  out  of 
the  passport  fee  and  made  the  subject  of 
a  separate  fee. 

The  Immigration  and  Natiu^ization 
Service  (INS)  currendy  charges  $100  to 
adjudicate  such  citizenship  cases  in 
connection  with  an  application  for  a 
certificate  of  citizenship.  The 
Department  has  observed  that 
previously  undocumented  applicants 
whose  primary  interest  is  in  obtaining  a 
citizenship  adjudication,  rather  than  a 
passport,  often  apply  for  a  passport 
instead  to  avoid  paying  the  INS 
citizenship  adjudication  fee.  The 
Department's  FY  1995  average  cost  to 
adjudicate  citizenship  is  at  least  $80. 
These  cases  involve  a  different  and 
often  more  complex  adjudication 
process  than  passpnirt  applications  of 
previously  documented  citizens;  for 
example,  additional  interviews  and 
evidence  may  be  required  and  more 
complex  legal  issues  may  be  involved. 
The  proposed  fee  of  $100  will  equalize 
the  INS  and  State  Department  fees  for 
the  same  service  and  ensure  full 
recovery  of  the  Department's  costs  of 
providing  this  service.  It  also  will 
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ensure  that  the  actual  users  of  the 
service,  rather  than  all  passport 
applicants,  bear  the  cost  of  these 
complex  citizenship  adjudications. 

Passport  Waiver 

The  Department  at  present  has  a  $100 
fiee  for  waiving  the  requirement  that  a 
U.S.  citizen  travel  in  or  out  of  the 
United  States  on  a  U.S.  passport.  The 
proposed  Schedule  reallocates  the  cost 
of  processing  passport  waivers  to  the 
passport  fiae,  thereby  making  passport 
waivers  a  no-fee  service.  This 
reallocation  is  consistent  with  the  Cact 
that  virtually  all  users  of  this  service  are 
or  will  be  passport  holders,  and  with  the 
Department's  general  practice  of 
allocating  the  cost  of  emergency 
consular  services  to  the  passport  fee.  In 
addition,  the  reallocation  eliminates  the 
administrative  costs  of  collection  and 
addresses  concerns  over  the  fairness  of 
the  separate  fee  expressed  by  many 
Americans  whose  passports  have  been 
lost  or  stolen.  Those  who  must  travel 
immediately  despite  the  theft  or  loss  of 
a  passport,  or  because  of  a  genuine 
emergency,  will  no  longer  be  subject  to 
a  $100  fee  in  order  to  receive  a  passport 
waiver. 

The  Department  is  not,  at  this  time, 
amending  22  CFR  section  53.2(h),  which 
provides  for  the  collection  of  a  fee  for 
the  waiver  of  the  passport  requirement 
as  specified  in  the  Schedule  of  Fees. 
Changes  may  be  made  to  section  53.2(h) 
at  a  later  time,  however. 

Report  of  Birth  Abroad  of  a  Citizen  of 
the  United  States 

The  Department  at  present  charges  a 
$10  fee  for  issuance  of  a  Report  of  Birth 
Alnoad  of  a  Citizen  of  the  United  States 
which  is  proof  of  U.S.  citizenship  (see 
22  U.S.C.  2705).  The  average  cost  of 
providing  this  service  is  in  fact 
considerably  higher  (close  to  $180),  in 
part  because  of  cases  involving  parents 
who  lived  overseas  for  long  periods  of 
time  and  whose  prior  residency  in  the 
United  States  must  be  confirmed.  The 
proposed  Schedule  increases  the  fee  for 
a  Report  of  Birth  Abroad  of  a  Citizen  of 
the  United  States  to  $40,  and  reallocates 
the  remaining  costs  of  this  service  to  the 
passport  fee.  The  resulting  increase  in 
passport  fees  is  negligible.  The 
Department  believes  that  this  combined 
approach  (adjusting  the  fee  to  recover 
more  of  the  costs  of  service  from  the 
actual  users  and  reallocating  the 
remaining  costs  to  the  passport  fee) 
appropriately  balances  the  policy  of 
placing  costs  on  actual  users  with  the 
strong  public  policy  interest  in 
encouraging  all  U.S.  citizens  whose 
children  are  bom  abroad  to  obtain  a 
Report  of  Birth  Abroad  of  a  Qtizen  of 


the  United  States  when  the  child  is 
bom. 

Emergency  Overseas  Assistance  for 
American  Gtizens 

The  primary  responsibility  of  U.S. 
consular  officers  overseas  is  the 
protection  and  welfare  of  American 
citizens.  No-fee  services  performed  in 
instances  of  arrest,  missing  persons,  and 
destitution  are  listed  on  the  proposed 
Schedule  for  the  information  of  the 
American  traveler.  As  noted  in  the 
discussion  of  the  passport  fee,  the  costs 
for  these  services  will  continue  to  be 
reetllocated  to  the  passport  fee, 
consistent  with  long-standing 
Department  practice.  This  ensures  that 
any  American  traveling  abroad  may 
obtain  emergency  consular  services 
without  regard  to  ability  to  pay  for  the 
actual  services  rendered.  , 

The  current  Schedule  lists  services 
relating  to  death  and  estates  of 
Americans  overseas  in  several  sections. 
The  proposed  Schedule  consolidates  all 
death  and  estate  services  in  one  new 
section.  Services  related  to  the  death  of 
an  American  citizen  are  performed  for 
no  fee.  The  costs  of  these  services  have 
been  reallocated  to  the  passport  fee. 

Two  death  and  estate  fee  items  have 
been  added  to  the  proposed  Schedule. 
The  first  is  a  $700  fee  for  services 
required  for  the  transshipment  of  the 
remains  of  a  foreign  national  through 
the  United  States.  This  service  is 
performed  infrequently  but  at  a  high 
cost,  which  is  more  appropriately  paid 
by  the  next-of-kin  rather  than  by  the 
American  taxpayer. 

A  fee  for  acting  as  provisimial 
conservator  of  estates  of  U.S.  citizens 
with  a  value  of  over  $10,000  also  has 
been  added  to  the  proposed  Schedule. 
Consular  officers  will  continue  where 
necessary  to  take  possession  of  and 
inventory  all  estates  of  Americans  who 
die  overseas.  But  overseeing  the 
appraisal,  sale,  and  final  dis(>osition  of 
estates  over  $10,000.  disburaing  funds, 
and  carrying  out  other  legally  related 
estate  business  is  more  appropriately 
handled  by  an  attorney.  Such  estate 
services  are  performed  for  the  benefit  of 
the  next-of-ldn  and  should  be  paid  for 
by  the  users  rather  than  by  the  taxpayer. 

Services  Relating  to  Vessels  and 

Seamen 

The  provision  of  consider  services 
relating  to  vessels  and  seamen  has  fallen 
dramatically  in  recent  years. 
Accordingly,  maritime  services  have 
been  consolidated  into  three  fee  items 
on  the  proposed  Schedule  of  Fees  to 
mbre  acciuately  reflect  the  nature, 
volume,  and  cost  of  performing  the 
services. 


Documentary  Services  for  American 
Citizens 

'    Ektomientary  services  are  listed  in 
several  sections  of  the  current  Schedule 
of  Fees.  The  proposed  Schedule 
consolidates  all  documentary  services  in 
one  section.  Current  item  46,  noting  of 
a  negotiable  instrument,  is  performed  so 
infrequently  that  it  will  no  longer  be 
listed  as  a  separate  service  but  will  be 
charged  for  as  a  notarial  service.  Current 
item  75,  typing  a  copy  or  extract  of  a 
dpciunent,  has  been  dropped  from  the 
Schedule  on  the  assumption  that 
documents  are  now  photocopied  and/or 
certified  rather  than  retyped. 

The  fee  for  notarial  services  is 
currently  $10.  In  the  new  Schedule,  it 
will  be  increased  to  $55,  reflecting  the 
high  cost  of  performing  such  services 
overseas.  For  many  years,  the  notarial 
fee  has  been  held  well  below  the  actual 
cost  of  performing  this  service  by 
reallocating  part  of  the  costs  of 
performing  notarials  to  the  passport  feeu 
Most  notarials  performed  at  embassies 
and  consulates  overseas  are  for  the 
benefit  of  individual  Americans  and 
foreign  nationals  engaged  in  legal  or 
business  transactions,  however.  These 
are  not  emergency  services  and  there  is 
no  particular  public  interest  in  ensuring 
that  the  service  is  obtained  from  a  U.S. 
consuJate.  In  many  cases,  the  user  can 
obtain  the  necessary  notarial  service 
from  a  local  provider,  but  uses  a  U.S. 
consular  officer  because  the  fee  is  lower. 
Thus  the  artificially  low  fee  for  notarial 
services  has  the  general  effect  of 
increasing  the  notarial  workload  of  our 
overseas  posts.  The  Department  has 
concluded  that  the  costs  of  this  service 
should  be  recovered  in  full  from  the 
individuals  for  whom  they  are  actually 
performed  rather  than  in  part  from  all 
passport  holders. 

In  the  case  of  certifications,  however, 
for  which  the  cost  of  service  is 
approximately  the  same  as  for  notarials. 
the  Department  proposes  to  continue  to 
set  the  proposed  fee  below  the  actual 
cost  of  service,  and  to  reallocate  the 
remainder  of  the  cost  to  the  passport  fee. 
Certifications  are  almost  exclusively  of 
official  U.S.  government  documents 
issued  by  embassies  and  consulates 
overseas  (e.g.,  reports  of  births  and 
deaths  occurring  overseas).  The  need  for 
such  documents  generally  arises  from 
the  fact  of  an  American  citizen's  travel 
abroad,  and  there  is  a  significant  public 
interest  in  certifying  such  documents' 
authenticity  at  a  relatively  minimal  cost. 

In  addition,  the  Department  has 
reviewed  its  existing  exemptions  from 
documentary  service  fees  and  is 
eliminating  those  that  are  not  required 
by  law  or  that  do  not  serve  any 
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significant  public  interest.  Others  are 
being  modified  or  clarified. 

Visas 


The  stmcture  of  the  immigrant  visa 
application  processing  and  issuance  fees 
remains  the  same,  although  the  fees  are 
being  increased  to  reflect  the  actual 
costs  of  service.  In  addition,  the 
Department  is  instituting  an  additional 
fee,  in  the  nature  of  a  surcharge,  for 
diversity  visa  applicants.  The  final  mle 
for  the  diversity  visa  fee  was  published 
in  the  Federal  Register  on  August  8, 
1997.  This  additional  fee,  which  will 
recover  the  lottery  costs  from  those 
lottery  entrants  who  actually  apply  for 
divereity  visas,  was  authorized  by 
Section  636  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996,  Pub.  L.  104-208, 110  Stat 
3009-703-704  (Sept.  30. 1996). 
Administration  of  the  lottery  is  part  of 
the  cost  of  allocating  such  visas,  and  it 
would  be  impracticable  to  impose  a  fee 
on  all  visa  lottery  entrants  (technically, 
visa  "petitioners",  given  the  millions  of 
entrants,  the  problems  of  collecting  a 
uniform  fee  from  individuals  all  over 
the  world  (who  will  have  varying  access 
to  international  currency),  and  the 
burden  of  having  to  collect  and  account 
for  what  would  be  a  very  small  fee  from 
a  large  number  of  persons. 

Since  1994.  Uie  Department  has 
collected  a  nonimmigrant  visa  (NFV) 
application  processing  fee  from  NIV 
applicants  at  posts  issuing  machine 
readable  visas  (MRVs),  commonly 
known  as  the  "MRV"  fee.  The  MRV 
technology  is  now  installed  worldwide, 
as  are  improved  information 
management  systems  for  ensuring  that 
all  visa  applicants  are  checked  against 
the  visa  lookout  system.  The  NIV/MRV 
application  fee,  originally  set  at  $20« 
will  increase  to  $45.  This  amount  is 
based  on  the  volume-weighted  average 
cost  of  processing  a  nonimmigrant  visa, 
including  border  crossing  cards,  crew 
visas,  treaty  trader/investor  visas,  fiance 
visas,  and  petitions  for  intracompany 
transferee  and  temporary  worker  visas, 
using  the  new  MRV  and  enhanced 
lookout  technologies.  The  proposed  new 
fee  is  significanUy  higher  because  the 
original  $20  fee.  in  addition  to  being 
based  on  cost  data  available  in  1991,  did 
not  include  the  costs  of  the  new 
technology.  The  proposed  Schedule  of 
Fees  continues  to  require  that  the  fee  be 
paid  by  virtually  all  NTV  applicants, 
with  only  very  limited  exceptions  (e.g., 
for  diplomatic  visas). 

The  ^fIV  application  processing  fee  is 
cost-based  and  is  paid  regardless  of 
whether  a  visa  is  issued  because  it 
covers  the  cost  of  processing  the  visa 
application.  Note  that  applicants  who 


are  issued  a  visa  also  may  be  charged  an 
NIV  issuance  fee  based  on  reciprocity 
with  the  host  country  (Item  57  in  the 
proposed  schedule).  These  reciprocal 
NTV  issuance  fees  were  not  included  in 
the  Department's  cost-of-service  study 
because  they  are  not  cost-based  but 
rather  are  determined  in  light  of  other 
countiies'  practices.  The  Departinent 
seeks  to  ensure  that  die  total  amount  of 
U.S.  nonimmigrant  visa  fees,  including 
the  NIV  application  processing  fee  and 
any  issuance  fees  based  on  reciprocity, 
reflects  the  total  of  a  foreign  country's 
fees  for  comparable  visas. 

Under  the  current  Schedule  of  Fees, 
visa  processing  fees  for  crewmen,  who 
generally  are  manifested  on  a  single 
crew  list  document,  are  based  on  the 
nimiber  of  crew  members  on  the 
document.  In  fact,  each  crew  member's 
eligibility  for  a  visa  is  reviewed  as  if  he 
or  she  were  applying  for  a 
nonimmigrant  visa.  This  review  requires 
the  same  amount  of  labor  and 
processing  time  as  a  nonimmigrant  visa 
application.  To  ensure  full  recovery  of 
those  costs,  the  nonimmigrant  visa 
processing  fee  of  $45  on  the  proposed 
Schedule  will  apply  to  each  individual 
crew  applicant.  The  separate  entry  on 
the  Schedule  for  crevtrmen  is  therefore 
being  eliminated. 

The  proposed  Schedule  includes  new 
fees  for  two  special  visa-related  services 
for  aliens  that  currenUy  are  performed 
for  no  fee:  (1)  Legal  permanent  resident 
status  may  expire  when  an  alien 
remains  outside  the  United  States  for  an 
extended  period  of  time.  Application  for 
returning  resident  status  is  made  at 
embassies  and  consulates  overseas. 
Processing  a  returning  resident 
application  involves  the  same  work  as 
processing  an  immigrant  visa.  (2)  Legal 
pennanent  resident  aliens  who  have  lost 
their  alien  registration  cards  may  apply 
at  an  embassy  or  consulate  for  a 
transportation  letter  to  re-enter  the 
United  States — a  service  that  also 
requires  a  discernible  amount  of 
consular  time.  The  cost  of  both  of  tiiese 
services  currently  is  paid  by  the 
American  taxpayer.  The  proposed  fees 
for  these  special  services  for  aliens  will 
more  appropriately  allocate  the  costs  of 
performing  them  to  the  users.  The 
proposed  fee  for  the  first  service  is  $50 
and  the  fee  for  the  second  service  is 
$120. 


Deletions 

A  number  of  services  are  being 
deleted  from  the  Schedule;  for  example, 
Administration  of  Examinations,  which 
is  not  a  consular  service,  but  rather  a 
service  to  other  agencies.  It  is  frequentiy 
performed  by  administrative  rather  than 
consular  officers.  Similarly.  Freedom  of 


Information  Services,  which  are 
performed  by  another  office  in  the 
Department,  has  been  deleted. 

Amendments  to  22  CFR  Part  51, 
Subpart  D  (22  CFR  51.61  Throujth 
51.67}  ^^ 

The  Department  is  also  making 
technical  amendments  to  22  CFR  Part 
51,  Subpart  D,  which  addresses  passport 
fees.  Although  passport  fees  are  listed  in 
the  Schedule  of  Fees  published  at  22 
CFR  22.1,  22  CFR  51.61  also  sets  forth 
the  current  passport  fees  under  the 
heading  "statutory  fees."  The 
Department  has  decided  not  to  include 
the  specific  amount  of  the  fees  in 
section  22  CFR  51.61,  but  instead  to 
cross-reference  to  the  Schedule  of  Fees. 
This  virill  permit  foture  adjustments  to 
passport  fees  to  be  made  more 
efficientiy,  since  it  will  be  necessary  to 
amend  only  the  Schedule  of  Fees  as  it 
appears  in  22  CFR  22.1.  The  Department 
is  similarly  amending  22  CFR  51.67, 
which  at  present  states  the  specific 
amount  of  the  fee  for  expedited  passport 
services. 

In  addition,  22  CFR  51.62  provides  for 
die  possibility  of  "regulatory  fees."  but 
does  not  set  forth  any  services  for  which 
such  fees  are  charged.  The  Department 
believes  that  the  provision  for 
"statutory"  and  "regulatory"  fees  in 
sections  51.61  and  51.62.  respectively, 
reflecta  the  fact  that  the  precise  amount 
of  certain  passport  fees  formerly  was 
specified  by  statute  while  other 
passport-related  fees  could  potentially 
be  established  by  regulation  pursuant  to 
general  statutory  authorities.  Now, 
however,  the  statutes  that  specifically 
provide  for  passport  fees  no  longer  set 
the  actual  amount  of  the  fee  to  be 
charged,  histead,  all  fees  are  authorized 
by  statutes  Uiat  leave  die  precise  amoimt 
to  be  set  by  regiUation  in  accordance 
with  user  cha^  principles.  As  a 
result,  the  Department  has  concluded 
that  sections  51.61  and  51.62  can  now 
be  combined  into  a  single  section, 
which  will  be  section  51.61,  setting 
forth  the  passport  services  for  which 
fees  will  be  chai^ged.  The  remaining 
sections  of  Subpart  D  will  be 
renumbered  accordingly. 

Finally,  amendmenU  are  being  made 
in  Subpart  D  to  conform  that  Subpart  to 
other  changes  made  in  the  Schedule  of 
Fees  and  to  modernize  its  provisions. 

Amendment  to  22  CFR  Part  53 

The  title  of  22  CFR  Part  53  is  being 
changed  and  the  authority  citation  is 
being  revised. 

Regulatory  Findi^s 

This  rule  is  not  considered  to  be  a 
major  rule  for  purposes  of  E.O.  12291 
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nor  is  it  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  This  rule  does  not  impose 
information  collection  requirements 
tmder  the  provisions  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  Chapter  35. 
This  rule  has  been  reviewed  as  required 
by  E.O.  12988  and  determined  to  be  in 
compliance  therewith.  This  nde  is 
exempt  from  E.O.  12866  but  has  been 
reviewed  internally  by  the  [department 
to  ensure  consistency  with  the 
objectives  thereof  and  by  OMB  in  light 
of  its  public  policy  implications.  OMB 


has  determined  that  the  rule  would  in 
any  event  not  constitute  a  significant 
regulatory  action  under  E.O.  12866. 

Liatof  Sul^ects 

22CFRPait22 

Consular  services,  Fees,  Schedule  of 
fees  for  consular  services.  Passports  and 
visas. 

22  CFR  Part  51 

Passports,  fees. 

22CFRPart53 


Accordingly,  parts  22,  51,  and  53  are 
proposed  to  be  amended  as  follows: 

PART  22— {AMENDED] 

1.  The  authority  citation  for  part  22  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1153  note,  1351, 1351 
note;  22  U.S.C.  214,  4201,  4206,  4215, 4219; 
31  U.S.C.  9701:  E.O.  10718,  22  FR  4632.  3 
CFR,  1954-1958  Comp.,  p.  382;  E-0. 11295, 
31  FR  10603,  3  CFR.  1966-1970  Comp.,  p. 
570. 

2.  Section  22.1  is  revised  to  read  as 
follows: 


Passport  requirement  and  exceptions.      22.1    SctMdul*  of 


Item  No. 


Fee 


Pawpoft  and  Citizenship  Sarvicaa 

1.  Passport  Servicas.  (fonner  nos.  1,  3,  4]:  * 

(a)  Execution  » — ............ ...„..» ». .... ........... 

(b)  FiraMifne  issuance:. 

(1)  Applicants  age  16  or  over  

(^  Subsequent  issuance  (renewaQ:- 

(2)  Applicants  under  age  16 

(d)  Expedited  service  (exclusive  ol  express  mal  charges)  not  applicable  overseas:. 

(1)  Reiquested  guaranteed  3-day  service  

(2)  ki-person  service  at  a  U.S.  Passport  Agency,  unless  ttie  Department  has  determined  tttat  ttte 
applcant  is  required  to  apply  at  a  U.S.  Passport  Agency. 

2.  Exemptions:  The  lollowtng  applicants  are  exempted  from  passport  fees:  (former  no.  5): 

(a)  Officers  or  employees  of  tfie  United  States  proceeding  abroad  or  returning  to  the  United  States 
in  the  disctiarge  of  their  official  duties,  or  ttieir  immediate  family  memt)ers  (22  U.S.C.  214). 

(b)  American  seamen  wtK>  require  a  passport  in  corw>ection  with  their  duties  aboard  an  American 
flag  vessel  (22  U.S.C.  214). 

(c)  Widows,  children,  parents,  or  siblings  of  deceased  memt)ers  of  the  Armed  Forces  proceeding 
abroad  to  visit  the  graves  of  such  memtwrs  i^  U.S.C.  214). 

(d)  Employees  of  the  American  National  Red  Cross  proceeding  abroad  as  memtiers  of  the  Armed 
Forces  of  the  Untied  States  (10  U.S.C.  2602(c)). 

(e)  Peace  Corps  and  Volunteer  Leaders  deemed  to  be  employees  of  the  United  States  for  pur- 
poses of  exemption  from  passport  tees  (22  U.S.C.  2504(a)). 

3.  File  search  arxl  verification  of  U.S.  citizenship  wf>en  applicant  has  not  presented  evidence  of  citizenship 
and  previous  records  must  t>e  searched.  (This  fee  will  not  be  cffarged  wfien  tfie  applicants'  passport  was 
stolen  or  when  one  of  tfie  exemptions  in  Item  38  is  applicable.)  (former  no.  10(a)]. 

4.  Determination  or  adjudication  of  U.S.  citizenship  for  appiicants  bom  overseas  who  have  not  presented  a 
U.S.  passport.  Report  of  Birth  Abroad  of  a  Citizen  of  the  United  States,  or  Certificate  of  Naturalization  or 
Citizenship  from  the  Immigration  and  Naturalization  Service,  (new]^. 

5.  Passport  amendments,  to  add  current  or  new  Information,  change  a  name,  extend  a  previous  passport 
time  limitation,  correct  an  administrative  error,  validate  a  passport  for  travel  to  restricted  countries,  or  add 
extra  pages,  (former  no.  6]. 

6.  Passport  waiver  (22  CFR  53.2(h),  Passport  requirement  arxj  exceptions),  (former  no.  12] 

7.  Registration  of  a  U.S.  citizen  at  a  U.S.  Emtiassy  or  Consulate  wtien  documentary  evidence  of  U.S.  citi- 
zenship has  been  presented,  (former  no.  7]. 

8.  Report  of  Birth  Atxoad  of  a  Citizen  of  the  United  States  (includes  new  no.  4).  (fonner  nos.  8,  9(a)] 

9.  Issuance  of  Replacement  Report  of  Birth  Atxoad  of  a  Citizen  of  the  United  States  by  the  Department  of 
State  In  Washington,  (former  no.  9]. 

For  fees  relating  to  obtaining  documents  from  passport  files  and  related  records,  see  Documentary  Serv- 
ices, item  35  and  succeeding. 
(Item  nos.  1 0  through  1 4  vacant) 

Ovaraaas  Cttixanc  Sarvioaa 

General  Overseas  Assistance: 

15;  Arrest  visits,  (new)  : 

16.  Assistance  regarding  the  weHara  and  wtiareabouts  of  a  U.S.  cttizan,  including  child  custody  inquir- 
ies, (new]. 

17.  Loan  procassing.  (naw^:. 


$15.00. 

$45.00  plus  expedited  processing 

fee  If  appllcat>le. 
$25.00  plus  expedited  processing 

fee  If  applicable. 

$40.00  plus  expedited  processing 

fee  if  applicable. 
$25.00  plus  expedited  processing 

fee  if  applicable. 

$35.00. 
$35.00. 


No  fee. 
fMofee. 
No  fee. 
No  fee. 
No  fee. 
$15.00. 

$100.00. 

No  fee. 


Uo  fee. 
No  fee. 

$40.00. 
$40.00. 


No  fee. 
No  fee. 
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Item  No. 


(a)  Repatriation  loans .,„„ 

(b)  Emergency  dietary  assistance  loans. " '  

(Item  Nos.  18-20  vacant.)  " * 

Death  and  Estate  Services: 

21.  Identification  of  remains  and  consultation  with  family  members  of  a  U.S  Citizen  fnewl 

a  t^^er!°(SSTS''n?.'^). ""  "^"^  ^'^angements  for  shipping  or  other  dispoUoJ  of  •;i;;ii;ioi 
23.  Affidavit  attesting  to  preparation  and  packing  of  remains  of  a  U.S.  Citizen,  (fonner  no. 


Fee 


591. 


24.  Issuance  of  consular  mortuary  certificate  on  t>ehalf  of  a  U.S.  Citizen,  [fonner  no.  60] 
da.  Ass«ance  in  transshipment  of  remains  of  a  foreign  national  to  or  through  the  United 'ai'^'iiidiil 
mg  documentation  covered  by  Items  23  and  24  (new]  ^ 

^«^'!^ofl!^"  °'^^  °*.°®^  °*  ""  American  Citizen  Abroad,  including  sending  copies 
■r^^  !?  -®  ?."*?  '^^  '^^'^  ^'a*"^®  °f  relatives,  (fonner  no.  9(c)] 


to  legal 

^^^liZ^rX^^  conservator'of  esUte;"oTu:s.''dto';;is7ome7'^  U.S.  CSovemment  employ- 
ees), indudng  taking  possessKW  of,  making  an  Inventory,  placing  the  official  seal  on  the^Se^ 


(a)  Estates  under  $10,000 


and  placing  the  official  seal. 
(Item  nos.  28-29  vacant.) 
Sennces  Relating  to  Vessels  and  Seamen: 

30  Shipping  and  seamen  services,  including  recording  of  bill  of  sale  of  vessel  purchased  abroad  tak- 
ingof  apphcatKXi  for  certificate  of  American  ownership,  and  investigatK>nTnnVni  W] 

[f(SSS^"Sl.  '^^^  "^^^  '°  ^'^'^'  '"^"^'"^  *^"^"^  °*  ^^*'**^'«  °'  '^^  ownership. 
{ltem?nS^^^)*°' *"  '^"'^'^  """^  "^ '^^'*^  »*^*"-  ^  "SC-  4206.  (fomwr no.  36]  .... 


No  fee. 
Nofsa. 


No  fee. 
No  fee. 

No  faa. 
No  fee. 
$700.00. 

No  fee. 


Documentary  Sarvicaa 


No  lee. 

Consular  time  (item  70)  and  costs. 


Per  service,  $80.00. 

Per  service,  $650.00  plus  costs  in- 
curred. 
Nofaa. 


35.  Notarials.  (former  nos.  45  (a)  and  (b)] 

36.  CertifKatwns:  ' ~ 

(a)  edifying  under  offk:lal  seal  that  a  copy  or  extract  made  from  an  offk:ial  or  a  private  document 
IS  a  tme  copy,  (former  hos.  45(c),  10(c)]  h"  >»«"«»  uuwjmern 

^''tJS?! n"nffil.°r^*'  ^  ^  statement  or  extract  from  offkaal  files  or  a  statement  that  no 
record  of  an  official  file  can  be  located,  (former  no.  10(d)] 

^''ISlSir^llIllI^  ofissuance  of  a  Report  of  Birth  Abroad  of  a  Cittzen  of  the  United  States  and 
^^n  ^^  °  documents  relating  to  births,  marriages,  and  deaths  of  citizens  abroad  issued 
(torJiw  ^  gT^  °'  Consulate  (obtainable  from  the  Department  ol  State.  Washington.  OO). 

37.  Authentications: 

^;j!^^f  ■  ^!!°*®"®''  «»rtifica<*on.  and  authenficatkxi  fees  (items  35,  36.  and  37)  or  oassoort  file  saarr^ 
fees  (tern  3)  will  not  be  charged  when  the  service  is  perfomied:  (fomi^r  niTf  1  58?^  ^^ 

£   a!  «!.'Si'^°',^^  '"^"^  government  agency  (unless  substantia)  c^s  wouW  be  incurred) 

(b)  Atttie  request  of  any  state  or  local  government,  the  District  of  Columbia,  or  any  offteten^' 
/M^K*lf^ff^°*  ^^  ^""^  S***®*  <""'«^  substantial  costs  wouW  b^  Incumecfl 

(c)  Withrwpert  to  documents  to  be  presented  by  claimants,  beneficiaries,  or  their  vJttnesses  in 
connection  with  obtaining  federal,  state,  or  municipal  benefit^         ^^  witnesses  in 

^nL^sSK^^'otrt^r;::^^^^ 
^r^rbeTir^riLrsrroTSaTno"^^^^     °'  ^^  •^  """^^  ^♦^  ^ 

(0^  tiTO  request  of  a  foreign  government  official  when  appropriate  or  as  a  redprocal  courtesv 
^LiLSH^*"/*!?'  ^t^Govemment  personnel,  PeaSTcSrps  voluntiiTXirSS^ 
stationed  or  traveling  officially  in  a  foreign  country.  .  "   "wir  oepenoems 

•Ml  ,z.J!!^  ^'**'  "^^P^ '°  documents  whose  productwn  Is  ordered  by  a  court  of  competent  jurisdiction 
-.^^"^^""T:*  •"  ^  **^"^y  '"  connectk.n  with  toreig?!  documents  for^in  SiSuisis' 
TSeT  "^""*^  "^  «°»"^*«1  by  an  order  of  federal  court^'on  behalf  of  an  irSJiit^  (fSSS 

m  ?^'2,^^  '!!^l '"'  '^"'"  °'  ^^  "^°^  ''''^^  *^  to'^^S"  o'«<=*a's-  fonder  no.  67]  .. 
41.  Taking  depositions  or  executing  commissions  to  take  testimony,  (fonner  no  69] .„...„. 

(Items  nos.  42-49  vacant) 


$55.00. 


$20.00:     each  additk>nal     copy 

$10.00. 

$20.00;     each  additk>nal     copy 

$10.00.  ^ 

$20.00;     each  additkxul    copy 

$io.oa 


$32.00. 
$32.00. 


No  fee. 
No  fee. 

No  fee. 

Ho  fee. 

No  fee. 

t^ofee. 
r^fee. 

No  fee. 
No  fee. 


$455.00. 

Per  hour,  $200.00  plus  costs  in- 
cuned. 


VlaaSarvioas 


50.  Immigrant  visa  appKcatk>n  processfrig  fee.  (lonner  no. 


201 


$260.00. 
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Item  No. 


Fee 


51.  Immigrant  visa  application  surcharge  for  Diversity  Visa  Lottery,  (tormer  no.  1^ ™_ 

52.  Immigrant  visa  issuance  fee.  [former  no.  21] „~ 

53.  Refugee  case  preparation  and  processing,  [new]  „ „ 

54.  h4ontmmigrant  visa  appfication  processing  fee.  (formef  no.  26] _ .^ 

55.  EXEMPTIONS  from  nonimmigrant  visa  application  processing  fee:  (fonner  no.  26]: 

(a)  Applicants  for  A.  G,  C-2,  C-3.  and  hJATO  visas 

(b)  Applicants  for  J  visas  participating  in  official  U.S.  Government  (USIA  or  USAIO)  sponsored  edu- 
cational and  cultural  exchanges. 

(c)  Persons  Issued  replacement  machine  readable  visas  wf>en  the  original  machine  readable  visa 
fias  not  adhered  to  the  p)asspon  or  other  travel  document  through  no  fault  of  the  applicant. 

(d)  Persons  exempted  by  international  agreement  as  determined  by  the  Department  

(e)  Persons  travelling  to  partidpaie  in  charMabie  activities  as  determined  by  the  Department 

56.  Visa  fingerprinting,  [former  no.  28]  ..., 

57.  Nonimmigrant  visa  issuarx»  fee,  including  border  crossing  cards,  [former  rws.  22,  24) 

58.  EXEMPTIONS  from  nonimmigrant  visa  Issuance  fee:  (former  rx>.  23): 

(a)  An  official  representative  of  a  foreign  government  or  an  international  or  regional  organization  of 
which  the  U.S.  is  a  memtier. 

(b)  An  applicant  transiting  to  atxi  from  the  United  Nations  headquarters _ 

(c)  An  applicant  participating  in  a  U.S.  government  sponsored  program  

58.  Special  visa  processing  services  for  aliens:  [new]: 

(a)  returning  resident  status  _..~«._...._„..„_...„«-«.......„._..„.....«^..».....„....„..„.............._„._._.. 

(b)  transportation  letter „ _ ^ .^„ 

(ci  waiver  of  immigrant  visa  inetigibility  (collected  for  INS;  subject  to  change)  ™ 

60.  Filing  immigrant  visa  petition  (collected  tor  INS;  sut)tect  to  cfiange) 

(Items  Nos.  61-64  vacant) 


$75.00. 
$65.00. 
r^fee. 
$45.00. 

No  fee. 
No  fee. 

No  fee. 

1^  fee. 
No  fee. 
$25.00. 
RECIPROCAL. 

No  fee. 

No  fee. 
No  fee. 

$50.00. 
$120.00. 
$95.00. 
$60.00. 


Administrathw  Services 


65.  Nonemergerxry  telephorw  calls,  [tormer  no.  85] 


66.  Setting  up  arxj  maintainir^  a  trust  account  for  1  year  or  less  to  transfer  funds  to  or  for  the  benefit  of  an 
American  in  need  In  a  foreign  country,  [former  no.  92]. 

67.  TraraportaHon  charges  incurred  in  the  performance  of  fee  and  no-fee  services  when  appropriate  and 
necessary,  [former  no.  94). 

68.  Emergency  passport  photo  service,  [former  no.  13] 

69.  Return  check  proceswrig  fee.  [former  no.  95] 

70.  Consular  time  charges  as  required  by  this  schedule  or  tor  fee  services  performed  away  from  the  office 
or  atter-duty-hoors.  [former  no.  93). 

71 .  Photocopies  (provided  other  than  pursuant  to  22  CFR  Part  171  or  order  of  a  court  of  con)petent  jurisdio- 
tior).  [tormer  nos.  10(b).  76). 

(Item  nos.  72-80  vacant) 


Local    long    distance    rate    plus 

$10.00. 
$20.00. 

Costs  incunred. 

No  fee. 
$25.00. 

Per  hour,  $180.00  plus  costs  in- 
curred. 
Per  page,  $1.00. 


^  Note:  Former  numbers  will  not  appear  in  the  Final  rule. 
'"New"  designations  will  not  appear  in  \he  Final  rule. 


122.8    [Removed] 

3.  Section  22.8  is  removed. 

PART  51— {AMENDED] 

4.  The  authority  citation  for  part  51  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C  211a.  212,  213.  214. 
214a.  216,  217a.  2671(d);  31  U.SjC.  9701;  Sec. 
129.  Pub.  L.  102-138.  105  Stat  661;  E.O. 
11295.  36  FR  10603,  3  CFR.  1966-1970 
Comp.,  p.  57a 

5.  Section  51.61  is  revised  to  read  as 
follows: 

§51.61    Passport  fees. 

Fees,  including  execution  fees,  shall 
be  collected  for  the  following  passport 
services  in  the  amounts  prescribed  in 
the  Schedule  of  Fees  for  Consular 
Services  (22  CFR  22.1): 

(a)  A  fise  for  each  passport  issued, 
which  fee  shall  vary  dep>ending  on 
whether  the  passport  is  issued  to  a  first- 
time  applicant  or  a  renewal  applicant 
and  on  the  age  of  the  applicant  The 


passport  issuance  fee  shall  be  paid  by 
all  applicants  at  the  time  of  application, 
except  as  provided  in  §  51.62(a). 

(b)  A  fee  for  execution  of  the  passport 
application,  except  as  provided  in 
section  51.62  (b),  when  the  applicant  is 
required  to  execute  the  application  in 
person  before  a  person  authorized  to 
administer  oaths  for  passport  purposes. 
This  fee  shall  be  collected  as  part  of  the 
passport  issuance  fee  at  the  time  of 
application  and  is  not  refundable  (see 
22  CFR  51.65).  When  execution  services 
are  provided  by  an  official  of  a  state  or 
local  government  or  of  the  United  States 
Postal  Service,  the  fee  may  be  retained 
by  that  entity  to  cover  the  costs  of 
service,  piusuant  to  an  appropriate 
agreement  with  the  Department  of  State. 

(c)  A  fee  for  expedited  services,  if  any, 
provided  pursxiant  to  22  CFR  51.66. 

6.  Section  51.62  is  removed  and 
sections  §§51.63  through  51.66  are 
redesignated  as  §§51.62  through  51.65, 
respectively. 


7.  Newly  redesignated  §  51.63  is 
amended  in  paragraph  (a)  by  changing 
"§51.63"  to  read  "§51.62",  and  in 
paragraph  (f)  by  changing  "§  51.67"  to 
read  "§51.66". 

8.  Newly  redesignated  §  51.66  is 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

§  51 .66    Expedited  passport  processing. 

(a)  Within  the  United  States,  an 
applicant  for  a  passport  service 
(including  issuance,  amendment, 
extension,  or  the  addition  of  visa  pages) 
may  request  expedited  processing  by  a 
Passport  Agency.  All  requests  by 
applicants  for  in-person  services  at  a 
Passport  Agency  shall  be  considered 
requests  for  expedited  processing, 
unless  the  Department  has  determined 
that  the  applicant  is  required  to  apply 
at  a  U.S.  Passport  Agency. 
•        •        •        •        • 

(c)  A  fee  shall  be  collected  for 
expedited  processing  service  in  the 
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amount  prescribed  in  the  Schedule  of 
Fees  for  Consular  Services  (22  CFR 
22.1).  This  amount  will  be  in  addition 
to  any  other  applicable  fee  and  does  not 
include  urgent  mailing  costs,  if  any. 

PART  53-PASSPORT  REQUIREMENT 
AND  EXCEPTIONS 

9.  The  title  of  Part  53  is  revised  to 
read  as  set  forth  above. 

10.  The  authority  citation  for  part  53 
is  revised  to  read  as  follows: 

Anthoiity:  8  U.S.C.  1185;  Proc.  3004, 18  FR 
489,  3  CFR,  194»-19S3  Comp.,  p.  180. 

Dated:  November  19, 1997. 
Patrick  F.  Komedy. 

Acting  Under  Secrebuy  for  Management. 
[FR  Doc.  97-30838  FUed  11-28-97;  8:45  am) 
BiUiNG  COOE  4na-os-p 


DEPARTMENT  OF  DEFENSE 
Dapartmant  of  the  Air  Force 
32  CFR  Part  901 
RIN0701-AA58 

Appointment  to  ttie  United  States  Air 
Force  Academy 

AQBICY:  Department  of  the  Air  Force. 
Department  of  Defense. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  revise  its  regulation 
on  processing  nominations  and 
appointments  to  the  United  States  Air 
Force  Academy  (USAFA).  The  proposed 
revision  changes  admission  age  limit 
from  22  to  23,  service  obligation  from  6 
to  5  years,  USAFA/OL-C  to  USAFA/ 
RRA,  changes  high  school  AFJROTC 
unit  into  high  school  Honor  AFJROTC 
unit  and  adds  Northern  Mariana  Islands 
as  a  nominating  source. 
0ATE8:  Comments  must  be  received  no" 
later  than  January  30,  1998. 
ADDRESSES:  Comments  shoidd  be 
submitted  to  HQ  USAFA/RRA,  1040  Air 
Force  Pentagon,  Washington,  DC  20330- 
1040. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judith  McCann.  (703)  697-7116. 
SUPPLEMENTARY  INFORMATKM:  The 
Department  of  the  Air  Force  proposes  to 
revise  32  CFR  Part  901  to  reflect  current 
policies.  Part  901  is  the  Air  Force 
guidance  on  processing  nominations 
and  appointments  to  the  United  States 
Air  Force  Academy  (USAFA).  This 
process  directs  collecting  and 
maintaining  information  subject  to  the 
Privacy  Act  of  1974  authorized  by  Title 
10,  U.S.C,  Chapter  903  and  Tide  10, 
U.S.C,  Chapter  8013.  It  implements 


DoD  Directive  1322.22,  August  24, 1994. 
This  proposed  rule,  Air  Force 
Instiiiction  (AFI)  36-2019,  revises  and 
replaces  AFI  36-2019,  Appointinent  to 
the  United  States  Air  Force  Academy, 
May  16, 1994,  and  Air  Force  Regulation 
53-10,  Appointment  to  the  United 
States  Air  Force  Academy,  October  22 
1985. 

List  of  Subjects  in  32  CFR  901 

Military  academies. 

For  the  reason  stated  in  the  preamble, 
the  United  States  Air  Force  proposes  to 
revise.  32  CFR  part  901  as  follows: 

PART  901— APPOINTMENT  TO  THE 
UNITED  STATES  AIR  FORCE 
ACADEMY 

Sec. 

901.0  Purpose. 

901.1  Responsibilities. 

901.2  Nominations  and  appointments. 

901 .3  Obligation  of  appointees. 

901.4  Fomu  Prescribed. 
Attachment  1  to  Part  901— Eligibility 

Requirements  for  U.S.  Air  Force 

Academy  Applicants 
Attachment  2  to  Part  901— Academy 

Nomination  Categories 
Attachment  3  to  Part  901— Nomination 

Methods 
Attachment  4  to  Part  901— Appointment 

Vacancy  Selection 
Attachment  5  to  Part  901— Appointee 

Obligations 

Anthority:  10  U.S.C,  Chapter  903,  and  10 
U.S.Q,  8013,  except  as  otherwise  noted. 


§901.0    Purpose. 

It  provides  instructions  to  Air  Force 
members  to  process  nominations  and 
appointments  to  the  United  States  Air 
Force  Academy  (USAFA).  This 
instruction  directs  collecting  and 
maintaining  information  subject  to  the 
Privacy  Act  of  1974  authorized  by  Tide 
10,  United  States  Code,  Chapter  903  and 
Tide  10,  United  States  Code,  Section 
8013.  System  of  Records  F036  AFDPB, 
Air  Force  appointment.  Separation 
records  applies. 

1901.1    Responsibilities. 

The  USAFA  offers  cadet 
appointments  to  candidates  with  the 
strongest  potential  to  become  successful 
career  officers.  USAFA  offers 
appointments  according  to  law  and  HQ 
USAF  guidance.  The  President  may 
appoint  candidates  to  become  cadets; 
however,  appointments  are  conditional 
until  the  candidates  enter  the  Academy 

(a)  HQ  USAFA/RRS  evaluates 
applications  as  an  initial  step  in  the 
appointment  process  and  as  an  aid  to 
Members  of  Congress  in  screening  their 
applicants  for  nomination. 

(o)  As  part  of  the  appointment  process 
HQ  USAFA/RRS  wiU: 


(1)  Send  each  applicant  a  packet,  with 
a  request  for  the  academic,  athletic, 
leadership,  and  backgroimd 
information. 

(2)  Evaluate  the  application 
information  and  provide  an  analysis  to 
appropriate  congressional  offices.  This 
report  indicates  the  applicant's  potential 
to  qualify  for  admission  and  assists 
Members  of  the  Congress  in  selecting 
the  best-qualified  applicants  for 
nomination. 

(3)  Advise  qualified  applicants  to  seek 
a  nomination.  Inform  and  encourage 
individuals  whose  evaluations  reflect 
areas  needing  improvement  to  submit 
additional  test  scores  or  information  in 
an  effort  to  improve  their  qualifications. 

(4)  Schedule  qualified  applicants  for  a 
medical  examination  through  the 
Department  of  Defense  Medical 
Examination  Review  Board  (DoDMERB) 
for  military  service  eligibility. 
DoDMERB  will  notify  the  student 
direcdy  of  his  or  her  medical  status. 

§901.2    Nomtnattons  and  appointments. 

(a)  Eligibility  and  Nomination 
Categories.  Statutory  authority  for 
nominations  and  appointments  is  Title 
10.  U.S.C.  Chapter  903. 

(1)  Eligibility  requirements  for 
potential  candidates  are  at  attachment  1 
to  this  part. 

(2)  Specific  authorities  may  nominate 
eligible  applicants  for  appointment 
vacancies. 

(3)  Each  applicant  must  obtain  a 
nomination  in  order  to  receive  an 
appointment.  Applicants  may  apply  for 
a  nomination  in  each  category  in  which 
they  are  eligible.  Nomination  categories 
are  at  attachment  2  to  this  part. 

(b)  Notice  of  Nomination.  The 
Associate  Director  of  Admissions  (HQ 
USAFA/RRS)  acknowledges  receipt  of 
all  nominations  (see  attadiment  3  to  this 
part). 

(1)  If  a  nominee  is  not  in  the  Academy 
system,  HQ  USAFA/RRS  will  forward 
an  application  to  the  nominee. 

(2)  HQ  USAFA/RRS  wiU  send  a 
candidate  kit  to  all  applicants  or 
nominees  with  qualifying  potential  for 
either  the  Academy  or  the  USAFA 
Preparatory  School. 

(c)  Appointment  Selection. 

(1 )  HQ  USAFA/RRS  wiU  notify  HQ 
USAFA/RRA,  of  all  candidates  selected 
for  appointment  (see  attachment  4  to 
this  part). 

(2)  To  bring  the  Cadet  Wing  up  to  full 
strengdi,  HQ  USAFA/RRS  may  offer 
additional  appointments  irom  the 
qualified  alternate  pool. 

(i)  The  first  150  appointments  must 
come  from  individuals  having 
nominations  from  Members  of  Congress. 

(ii)  Thereafter,  three  of  every  four 
additional  appointments  must  come 
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from  individuals  having  nominations 
from  the  Vice  President,  Members  of  the 
Congress,  and  U.S.  possessions 
categories. 

(3)  If  any  of  the  annual  quotas  of 
cadets  authorized  in  the  Regular 
Airman.  Reserve  Airman,  or  Presidential 
nomination  categories  are  not  filled,  HQ 
USAFA/RRS  may  offer  appointments  to 
candidates  from  the  other  two  categories 
to  fill  the  vacancies  on  a  best-qualified 
basis. 

(4)  HQ  USAFA/RRA,  notifies 
Members  of  Congress  and  the  Vice 
President  of  all  offers  of  appointment 
from  their  nominees.  After  HQ  USAFA/ 
RRA  notifies  the  congressional  and  Vice 
Presidential  nomination  sources  and 
advises  HQ  USAFA/RRS  of  this 
notification.  HQ  USAFA/RRS  will 
notify  each  appointee  by  letter, 
enclosing  a  USAFA  Form  0-28, 
Acceptance  Declination  Certificate. 

(5)  On  receipt  of  an  acceptance 
statement  for  each  unconditional  offer 
of  appointment,  HQ  USAFA/RRS 
forwards  pertinent  information  from  the 
completed  candidate  file  to  Cadet 
Examinations  and  Records  (HQ  USAFA/ 
DFRR). 

(6)  HQ  USAFA/RRS  will  hold 
accepted  conditional  offers  of 
appointment  until  the  conditional  Cactor 
is  resolved. 

(i)  HQ  USAFA/RRS  will  then  notify 
HQ  USAFA/RRA  of  conditional  status 
removal  (from  the  offer  of  appointment) 
for  notification  of  the  nominating 
sources. 

(ii)  If  the  conditional  status  of 
appointment  is  not  removed,  HQ 
USAFA/RRS  will  notify  HQ  USAFA/ 
RRA,  who  will  in  turn  notify  the 
applicable  nominating  sources  of  the 
withdrawal  of  the  appointment. 

(7)  HQ  USAFA/RRS  completes 
appointment  processing  by: 

(i)  Forwarding  an  appointment  kit 
which  includes  detailed  reporting 
instructions  to  each  appointee. 

(ii)  Arranging  for  the  appointees' 
travel  or  by  issuing  invitation  to  travel 
orders. 

(iii)  Notifying  the  Directorate  of  Cadet 
Personnel  (HQ  USAFA/DPYC)  of 
Regular  airmen  appointees. 

Note:  Regular  airmen  in  technical  school 
should  complete  all  phases  of  trauung,  if 
time  permits,  before  repK>rtiag  to  the 
Academy.  USAFA/DPYC  will  coordinate 
with  HQ  AFMPC/MPCRACl  to  set  the 
leportixig  date. 

(d)  Nonselection  for  an  Appointment. 

(1)  HQ  USAFA/RRS  wiU  notify  in 
writing  each  candidate  who  qualified  as 
an  applicant  but  was  later  disqualified 
(due  to  receipt  of  unfavorable  or 
unvalidated  information). 


(2)  HQ  USAFA/RRS  will  notify  in 
writing  each  candidate  who  is  not 
offered  an  appointment  by  May  1. 

Note:  For  active  duty  Air  Force  applicants. 
HQ  USAFA/RRS  will  also  notify  the 
applicable  Military  Persomiel  Flight  (MPF)  of 
the  member's  appointment  status. 

5901.3  Obligation  of  appointee*. 

An  appointee  who  enters  the  Air 
Force  Academy  from  civilian  status  and 
takes  the  oath  of  allegiance  as  a  cadet 
normally  assimies  a  military  service 
obligation  of  not  less  than  5  years  nor 
more  than  8  years  under  10  U.S.C.  651. 

(a)  As  a  condition  to  appointment, 
cadets  will  fulfill  the  following 
obligations: 

(1)  Complete  the  Academy  course  of 
instruction  unless  disenrolled  from  the 
Academy  by  competent  authority. 

(2)  Accept  an  appointment  and  upon 
graduation  serve  as  a  commissioned 
officer  in  a  Reserve  (after  September  30. 
1996)  component  of  one  of  the  armed 
services  for  a  minimum  of  5  years. 

(3)  Serve  as  a  conmiissioned  officer  in 
the  Reserve  component  until  the  8th 
anniversary  (if  authorized  to  resign  from 
the  Regular  component  before  the  8th 
anniversary  of  their  graduation). 

(4)  Be  subject  to  the  separation 
policies  in  Air  Force  Instruction  36- 
2020,  Disenrollment  of  U.S.  Air  Force 
Academy  Cadets. 

(b)  HQ  USAFA/DPYQ  will  ensure 
minor  cadets  sign  an  agreement  with  the 
piirent's  or  guardian's  consent  to  fulfill 
the  above  obligations. 

(c)  Cadet's  Oath  of  Allegiance.  On 
admission,  each  appointee  (except 
foreign  cadets)  is  required  to  take  the 
Oath  of  Allegiance  as  written  at 
attachment  5  to  this  part. 

(1)  If  an  appointee  refuses  to  take  and 
subscribe  to  the  oath,  the  appointment 
is  terminated. 

(2)  Cadets  who  enter  the  Air  Force 
Academy  from  the  regular  or  reserve 
component  of  the  Air  Force  or  as  an 
enlisted  member  of  the  armed  forces 
may  not  terminate  any  period  of 
remaining  obligated  service  because  of 
the  acceptance  of  that  appointment.  If 
such  cadets  fail  to  complete  the 
Academy  course  of  instruction,  or  are 
separated  from  service  as  cadets  for  any 
reason  other  than  appointment  as  a 
commissioned  officer  or  because  of  a 
physical  disability,  they  will  revert  to 
enlisted  status  to  serve  any  prior  service 
obligation  under  10  U.S.C.  516. 
However,  all  service  as  a  cadet  is 
counted  toward  fulfillment  of  the 
remaining  period  of  obligated  service. 

1901.4  Fonns  prescribed. 

.   (a)  AF  Form  1786.  Application  for 
Appointment  to  the  USAF  Academy 


Under  Quota  Allotted  to  Enlisted 
Members  of  the  Regular  and  Reserve 
Components  of  the  Air  Force. 

(b)  DD  Form  1870,  Nomination  for 
Appointment  to  the  United  States 
Military  Academy,  Naval  Academy,  Air 
Force  Academy. 

(c)  USAFA  Form  0-28,  Acceptance 
Declination  Certificate. 

Attachment  1  to  Part  901— Eligibility 
Requirements  for  U.S.  Air  Force 
Academy  Applicants 

Note:  This  attachment  provides  the 
eligibility  requirements  for  all  applicants 
desiring  to  attend  the  USAFA. 

Al.l.  Each  applicant  must  meet  the 
following  eligibility  requirements: 

Al.1.1.  Age.  Must  be  at  least  17  and  not 
have  passed  their  23rd  birthday  on  July  1  of  , 
the  year  of  entry  into  the  Academy. 

Al.1.2.  Citizenship.  Must  be  a  citizen  or 
national  of  the  United  States  (except  for 
students  sponsored  by  foreign  governments 
under  10  use.  9344).  HQ  USAFA/RRS  will 
verify  citizenship  of  all  incoming  cadets  prior 
to  administration  of  the  oath  of  appKiintinent. 
(i.e..  birth  or  nationalization  certificate). 
Facsimiles,  copies,  photographs  or  otherwise 
of  birth  certificate  or  certificate  of  citizenship 
must  include  proper  certification  as 
evidenced  by  the  raised  seal  of  the  imiing 
authority. 

Al.l. 3.  Domicile.  Be  domiciled  within  the 
boundaries  of  the  constituency  if  nominated 
by  an  authority  designated  in  the 
Congressional  and  U.S.  Possessions 
categories. 

Al.l. 4.  Personal  Standards.  Must  exhibit 
the  highest  standards  of  moral  character, 
personal  conduct,  and  integrify.  Applicants 
must  explain  or  clarify  any  of  the  following 
circumstances: 

Al. 1.4.1.  Applicant  is  or  has  bera  a 
conscientious  objector. 

Al.l. 4.2.  Any  focts  that  indicate  the 
appUcant's  appointment  may  be  inconsistent 
with  national  security  interests. 

A  1.1. 4. 3.  Conviction  by  court-martial  of 
other  than  a  "minor  offense"  (MCM,  1984, 
Part  V,  paragraph  le,  page  V-1)  or  conviction 
of  a  fielony  in  a  civilian  court. 

Al.l. 4. 4.  Elimination  from  any  officer 
training  program  or  any  preparatory  school  of 
the  Army,  Navy,  or  Air  Force  Academies  for 
military  inaptitude,  indifference,  or 
undesirable  traits  of  character.  This  includes 
any  person  who  resigned  in  lieu  of 
impending  charges  or  who  was  eliminated  by 
official  action. 

Al.l. 4. 5.  Habitual  alcohol  misuse  or  drug 
abuse  which  exceeds  Air  Force  standards  is 
disqualifying. 

Al.l. 4.6.  Behavior,  activify,  or  association 
showing  the  applicant's  conduct  is 
incompatible  with  exemplary  standards  of 
personal  conduct,  moral  character,  and 
integrify. 

Al.1.5.  Marital  Status.  Be  unmarried  and 
have  no  legal  obligation  to  support  a  child, 
children,  or  any  other  person. 

Al.1.6.  Medical  Examination.  Must  be 
medically  qualified  as  determined  by 
DoDMERB.  The  Air  Force  Academy 
Command  Surgeon  may  grant  waivers. 
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Al.l. 7.  Academic  Examinations.  Each 
applicant  must  achieve  satisfactory  results  on 
the  Scholastic  Aptitude  Test  or  the  American 
College  Testing  (ACT)  Test. 

Al.1.8.  Candidate  Fitness  Test  (CFT). 

Note:  HQ  USAF  A/ AH  may  grant  waivers  if 
the  candidate  clearly  demonstrates  an 
acceptable  level  of  physical  fitness. 

Attachment  2  to  Part  901— Academy 
Nomination  Categories 

Note:  This  attachment  identifies  the 
nomination  categories  available  to 
individuals  seeking  an  appointment  to  the 
USAFA. 

A2.1.  Congressional  and  US  Possessions 
Categories.  The  nominating  authorities  listed 
below  are  authorized  the  following 
cumulative  quotas: 

Note:  Nominating  authorities  will  send  DD 
Form  1870  to  HQ  USAFA/RRA,  1040  Air 
Force  Pentagon,  Washington,  DC  20330-1040 
for  processing. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0701-0026) 


Nominating  Authority 

Authorized 
Quota 

U.S.  Senators  ..„ 

U.S.  Representatives „ 

District  of  Columtta  

5 
5 

s 

U.S.  Delegate  Guam  „. 

O 

U.S.  Delegate  Virgin  Islands  .... 

U.S.  Delegate  American  Samoa 
(Applicants  domiciled  in 
American  Samoa)  ^ 

Governor  of  Puerto  Rim  (na- 
tive)   

2 

1 

1 

Resident  Commissioner  of 
Puerto  Rico  (domiciled  and 
native) 

5 

1 
5 

Resident  Representative  htorth- 

em  Mariana  Island „. 

Vice-Presidential 

(Nominates  from  nation  at  large  with 
deadline  to  apply  October  31) 

A2.2.  Military  Related  Nomination 
Categories: 

A2.2.1.  Presidential  Competitive  Category. 
This  nomination  category  authorizes  100 
appointments  each  year  and  is  made  by 
applicant  order  of  merit  Individuals  apply  to 
HQ  USAFA/RRS  between  May  1  and  January 
31.  Applicants  do  not  write  directly  to  the 
President  of  the  United  States. 

Note:  For  the  purpose  of  this  instruction, 
children  are  defined  as  natural  children  of  a 
parent  and  adopted  children  whose  adoption 
proceedings  were  initiated  before  their  15th 
birthday.  To  be  eligible  in  this  category,  the 
appUcant's  parent  must  be  or  have  been  a 
Regular  or  Reserve  member  of  the  Armed 
Forces  with  the  following  restrictions: 

A2.2.1.1.  On  active  dufy  (other  than  for 
training)  and  served  continuously  on  active 
dufy  for  8  years  by  July  I  of  the  year  that  the 
candidate  would  enter. 

A2.2.1.2.  Retired  with  pay  or  granted 
retired  or  retainer  pay  (children  of  reservists 
retiied  and  receiving  pay  pursuant  to  of  Title 
10,  United  States  Code,  Chapter  67.  are 
ineligible). 


A2.2.1.3.  Parent  died  after  retiring  with  pay 
or  died  alter  being  granted  retired  or  retainer 
pay  (children  of  such  reservists  who  were 
retired  and  receiving  pay  pursuant  to  of  Title 
10.  United  States  Code.  Chapter  67,  are 
ineligible). 

A2.2.1.4.  In  accordance  with  10  U.S.C 
9342.  a  person  eligible  for  appointment 
consideration  under  the  Children  of 
Deceased  or  Disabled  Veterans  (CODDV) 
category  is  not  eligible  as  a  candidate  in  the 
Presidential  category. 

A.2.2.2.  Children  of  Deceased  or  Disabled 
Veterans  and  Children  of  Military  or  Qvilian 
Personnel  in  a  Missing  Status  Category 
(CODDV).  This  category  authorizes  65  cadeU 
at  USAFA  at  any  one  time.  Individuals  apply 
to  HQ  USAFA/RRS  between  May  1  and 
January  31.  USAFA  will  offer  appointmenU 
by  order-of-meriL  Eligibilify  requirements  are 
delineated  in  10  U.S.C,  Chapter  9342(a)(1), 
and  the  Department  of  Veteran  Affairs  is  the 
final  determining  agency  for  this  category. 
Disabilities  under  this  category  must  be  a  fiill 
100  percent  determination. 

A.2.2.3.  Honor  MiUtary  and  Honor  Naval 
Schools,  Air  Force  Reserve  Officers'  Training 
Corps  (AFROTC),  and  Air  Force  Junior 
Reserve  Officers'  Training  Corps  (AFJROTC) 
Competitive  Category.  This  category 
authorizes  20  appointmenU.  USAFA  will 
offer  appointments  by  order-of-merit. 

A.2.2.3.1.  Honor  Military  and  Honor  Naval 
Schools  may  nominate  five  honor  graduates, 
or  prospective  honor  graduates,  from  each 
designated  honor  military  and  honor  naval 
school.  School  authorities  certify  that  each 
nominee  is  a  prospective  honor  graduate  or 
an  honor  graduate,  and  meets  the  basic 
eligibilify  requirements.  School  authorities 
submit  nominations  directly  to  the  USAFA/ 
RRS  using  specific  nomination  forms  no  tater 
than  January  31  of  the  entry  year. 
Nominations  are  not  limited  to  honor 
graduates  of  the  current  year.  Eligible 
candidates  apply  to  the  administrative 
authorify  of  the  school  involved. 

A.2. 2.3.2.  AFROTC  may  nominate  five 
students  firom  each  college  or  universify 
AFROTC  detachment  to  compete  for 
appointment.  Students  must  apply  for 
nomination  to  the  Professor  of  Aerospace 
Studies  (PAS)  who  must  certify  that  the 
appUcants  meet  the  basic  eligibilify 
requirements  and  have  or  will  have 
satisfactorily  completed  at  least  1  year  of 
scholastic  work  at  the  time  of  admission.  The 
president  of  the  institution  will  nominate 
directly  to  HQ  USAFA/RRS  by  January  31. 

A2.2.3.3.  Five  students  &om  each  high 
school  Honor  AFJROTC  detachment  to 
compete  for  appointment.  Students  will 
apply  for  nomination  to  the  Aerospace 
Science  Instructor,  who  must  certify  that  the 
applicants  meet  the  basic  eligibilify 
requirements  and  have  or  will  have 
successfully  completed  the  prescribed 
AFJROTC  program  by  the  end  of  the  school 
jrear.  The  principal  of  the  high  school  may 
nominate  five  individuals  directly  to  USAFA 
by  January  31. 

A2.2.4.  Children  of  Medal  of  Honor 
Recipients  Category.  The  child  of  any  Medal 
of  Honor  recipient  who  senred  in  any  branch 
of  the  Armed  Forces  may  apply  for 
nomination  directly  to  HQ  USAFA/RRS 


between  May  1  and  January  31.  Ifapplicanu 

meet  the  eligibility  criteria  and  qualify  for 
admission,  they  are  admitted  to  the 
Academy.  Appoinbnents  from  this  category 
are  unlimited. 

NolK  For  the  purpose  of  this  category, 
children  are  defined  as  natural  children  of  a 
parent  and  adopted  children  whose  adoption 
proceedings  were  initiated  before  their  15th 
buthday. 

A2.2.5.  Regular  Airmen  Category.  This 
category  is  authorized  85  appointments  each 
year  and  filled  from  candidates  in  order  of 
merit.  Any  enlisted  member  of  the  Regular 
component  of  the  Air  Force  may  apply  for 
nomination  by  January  31. 

A2.2.5.1.  Selectees  must  be  in  active  dufy 
enlisted  status  when  appointed  as  cadets  and 
must  complete  AF  Form  1786,  AppUcation 
for  Appointment  to  the  USAF  Academy 
Und«  Quota  Allotted  to  EnUsted  Members  of 
the  Regular  and  Reserve  Components  of  the 
Air  Force,  and  submit  it  to  their  organization 
commander  who  determines  if  the  applicant 
meets  the  basic  eligibility  roquiremenU.  If  a 
candidate  is  not  qualified,  the  organization 
commander  will  return  the  appUcation  to  the 
appUcant  and  explain  why  the  applicant  was 
disqualified. 

A2.2.5.2.  The  organization  commander 
will:  advise  the  local  MiUtary  Personnel 
Flight  (MPF)  to  hold  any  reassignment  action 
pending  selection  of  an  appointment  The 
MPF  places  the  airman  in  assignment 
availabiUfy  code  (AAC)  05  and  coordinates 
on  AF  Form  1786.  Upon  Academy 
notificaUon,  MPF  will  reassign  applicants  not 
selected.  The  initial  application  package  hum 
the  technical  training  center  MPF  to  HQ 
USAFA/RRS  includes  the  following 
information  on  aU  pipe-line  studente:  name. 
Social  Securify  Number,  Air  Force  spedalfy 
code,  course  graduation  date,  foUow-on 
training,  and  end  assignment 

A2.2.5.3.  Complete  an  endorsement  and 
forward  AF  Form  1786  through  the  MPF  to 
HQ  USAFA/RRS.  The  commander's 
endorsement  must  include  a  comprehensive 
statement  of  the  appMlant's  character,  abilify, 
and  motivation  to  become  a  career  officer. 
The  commander  wiU  use  official  records  to 
verify  statementa  m  the  application  regarding 
component,  length  of  service,  and  date  of 
birth. 

A2.2.6.  Reserve  Airmen  Category.  This 
category  is  authorized  85  appointments  each 
year  and  filled  from  candidates  in  order  of 
merit.  The  deadline  for  applications  is 
January  31  of  the  entry  year.  Any  enlisted 
member  of  the  Air  Force  Reserve  or  Air 
National  Guard  of  the  United  States  (ANGUS) 
may  apply  for  nomination  by  January  31  of 
the  entry  year.  A  reserve  commissioned 
officer  who  satisfactorily  completes  1  year  of 
service  in  an  active  Reserve  assignment  by 
July  1  of  the  year  in  which  admission  is 
sought  may  apply  in  this  category.  (Reserve 
commissioned  officers  on  extended  active 
dufy  (EAD)  may  apply  for  vacancies  in  the 
Regular  competitive  category.)  If  selected, 
such  candidates  must  have  commissioned 
officer  status  terminated  and  be  in  the 
enlisted  Air  Force  Reserve  before 
appointment  as  Air  Force  Academy  cadets. 
Cadets  in  this  category  who  are  separated 
from  the  Air  Force  Academy  without 
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prejudice  and  under  honorable  conditioilB 
may  apply  for  reappointment  as  Reserve 
commiMioned  officers.  Reserve  Airmen  on 
EAO  as  a  result  of  an  honor  suspension  from 
the  Air  Force  Academy  Cadet  Wing  must 
reapply  for  admission  under  this  category. 

A2.2.6.1.  Reserve  category  applicants  must 
complete  AF  Form  1786  and  submit  it  to 
their  organization  commander.  The 
organization  commander  procesaea  tha 
application. 

A2.2.6.2.  A  Reserve  applicant  is  not  placed 
on  activa  duty  for  the  purpose  of  processing 
him  or  her  for  a  nomination  or  appointment 
to  the  Air  Force  Academy. 

A2.3.  Superintendent  Competitive 
Category.  The  Superintendent  may  nominate 
up  to  fifty  eligible  applicants  who  have  not 
secured  a  nomination  to  USAFA  from  any 
other  nominating  authority.  USAFA  will 
select  highly  qualified  applicants  in  order-of- 
merit  frtim  the  nationwide  applicant  pool  of 
qualified  alternates  to  fill  the  class. 

A2.4.  Foreign  Students  Competitive 
Category.  10  U.S.C.  9344  authorizes  USAFA 
to  provide  instruction  for  as  many  as  40 
foreign  students  at  any  one  time.  Foreign 
citizens  must  apply  to  their  government 
USAFA  coordinates  with  US  Embassies  to 
ensure  compliance  with  all  admission  and 
appointment  requirements.  HQ  USAFA/RRA 
coordinates  with  HQ  USAF.  Department  of 
Defense  and  State  Department  before 
forwarding  nomination  invitations  to  each 
country.  The  application  must  describe  the 
applicant's  background  and  must  be  received 
by  USAFA  by  December  31  before  their 
desired  summer  admission.  Applicants  in 
these  categories  must  meet  the  eligibility  and 
admissions  requirements  established  for  all 
Academy  candidates  except  for  US 
cJtianahip.  They  must  be  able  to  read,  write. 
and  speak  English  proficiendy  in  a  college 
environment 

Attachment  3  to  Part  901 — Nomination 
Metiiods 

Note:  This  attachment  provides 
information  on  the  diflftent  methods  to 
nominate  candidates  for  appointment  to  the 
Academy. 

A3.1.  Nomination  methods  to  fill  quota 
vacancies  in  the  Vice-Presidential, 
congressional,  and  U.S.  Possessions 
Categories  follow: 

A3. 1.1.  The  Principal  Numbered-Altemate 
Method.  The  nominating  authority  indicates 
his  or  her  personal  preference  by  designating 
a  principal  nominee  and  numbering  up  to 
nine  alternate  nominees  in  order  of 
preference.  HQ  USAF A/RRS  must  offer  the 
appointment  to  the  first  fully  qualified 
nominee.  The  order  of  preference  must  be 
honored:  however,  HQ  USAF  A/RRS  may 
oSar  appointments  in  any  sequence. 

A3.1.2.  The  Principal  Competitive- 
Alternate  Method.  The  nominating  authority 
designates  his  or  her  principal  nominee  and 
up  to  nine  other  nominees.  HQ  USAF  A/RRS 
evaluates  and  ranks  nominees  by  order-of- 
merit.  If  the  principal  nominee  is  fully 
qualified,  HQ  USAF  A/RRS  will  ofSar  this 
individual  the  apftointment;  otherwise,  HQ 
USAF  A/RRS  will  offer  the  appointment  to 
the  fully  qualified  alternate  nominee  ranked 
the  highest 


A3.1.3.  The  Competitive  Method.  At  the 
request  of  the  nominating  authority,  the  HQ 
USAF  A/RRS  evaluates  the  records  of  all  the 
nominees,  ranks  them  in  order  of  merit,  and 
offers  the  appointment  to  the  highest  ranked 
nominee. 

Attachment  4  to  Part  901— 
Appointment  Vacancy  Selection 

Note:  This  attachment  provides 
instructions  for  charging  appointments  to  the 
appropriate  nominating  source. 

A4.1.  HQ  USAF  A/RRS  charges  appointees 
on  behalf  of  the  Secretary  of  the  Air  Force. 
HQ  USAFA/RRA  will  audit  all  charges. 
Selection  of  the  charged  cadets  from  the 
nominees  for  each  vacancy  is  accomplished 
as  follows: 

A4.1.1.  Principal  Nominee,  Numbered- 
Altemate  Method.  If  the  Principal  Nominee 
has  accepted  appointment,  he  or  she  is 
charged  against  their  nominating  source 
vacancy.  Otherwise  the  highest  ranked 
alternate  accepting  an  appointment  is 
charged.  In  instances  where  a  candidate 
received  principal  nominations  6t>m  two 
different  congressional  sources,  the  principal 
is  normally  charged  to  the  Member  of 
Congress  who  submitted  the  nomination  first 

A4.1.2.  Principal  Nominee,  Competitive- 
Alternate  Method.  If  the  Princifial  nominee 
has  accepted  appointment,  he  or  she  is 
charged  against  the  nominating  source 
vacancy.  HQ  USAF  A/RRS  evaluates 
alternates  and  ranks  according  to  merit  If  the 
Principal  does  not  meet  admission  criteria, 
the  highest  ranking  alternate  accepting  an 
appointment  is  charged. 

A4.1.3.  Competitive  Nominee  Method.  HQ 
USAF  A/RRS  evaluates  the  group  of 
competitive  nominees,  ranks  according  to 
merit,  and  charges  the  highest-ranked 
nominee  accepting  an  appointment 

A4.1.4.  Multiple  Congressional 
Nominations.  For  candidates  receiving 
numerous  nominations,  HQ  USAF  A/RRS 
normally  charges  the  candidate  to  the 
congressional  source.  When  a  candidate  is 
nominated  by  several  congressional  sources, 
HQ  USAFA/RRS  charges  the  candidate  to  the 
slate  of  the  congressional  member  where  the 
candidate  ranks  the  highest,  unless  the 
candidate  is  the  principal  nominee  or  a 
numbered  alternate. 

A4.1.5.  Other  Sources  of  Nomination.  HQ 
USAFA/RRS  charges  all  other  candidates  not 
nominated  by  congressional,  Vice- 
Presidential,  or  U.S.  Possessions  to  that 
nominating  source  CPresidential,  AFJROTC, 
AFROTC,  CODDV,  Medal  of  Honor,  etc.). 

A4.1.6.  Qualified  Alternates.  To  bring  the 
Cadet  Wing  up  to  strength,  the  qualified 
alternates  appointed  according  to  $901.2 
(cK2)  are  charged  to  the  Secretary  of  the  Air 
Force.  Those  candidates  having 
congressional,  Vice-Presidential,  or  U.S. 
Possessions  nominations  appiear  as  a 
qualified  alternate  for  that  nominating 
source. 

A4.1.7.  Multiple  Congressional  and  Other 
Sources  of  Nomination.  For  appointees  who 
have  multiple  nominations,  HQ  USAFA/RRS 
determines  the  appointment  category  to 
which  they  are  charged.  Normally  a  cadet 
with  both  congressional  and 
noncongressional  nominations  is  charged  to 


a  congressional  authority.  HQ  USAFA/RRS 
notifies  HQ  USAFA/RRA,  of  these 
assignments.  HQ  USAFA/RRA  audits  and 
verifies  the  charges,  then  notifies  the  Vice- 
President,  nominating  authorities  in  the 
Congress,  and  US  Possessions  of  their 
charged  appointees  and  other  nominees  who 
win  appointments. 

Attachment  5  to  Part  901 — Appointee 
Obligationa 

Note:  This  attachment  provides  the  Oath  of 
Allegiance  which  each  Academy  appointee 
must  take  as  an  obligation  of  service. 

"I  (name),  having  been  appointed  an  Air 
Force  cadet  in  the  United  States  Air  Force, 
do  solemnly  swear  (or  affirm)  that  I  will 
support  and  defend  the  Constitution  of  the 
United  States  against  ail  enemies,  foreign  and 
domestic:  that  I  will  bear  true  faith  and 
allegiance  to  the  same;  that  I  take  this 
obligation  freely,  without  any  mental 
reservation  or  purpose  of  evasion;  and  that  I 
will  well  and  feithfully  discharge  the  duties 
of  the  office  of  which  I  am  about  to  enter.  So 
Help  Me  God." 

Barbara  A.  Carmichael, 

Alternate  Air  Force  Federal  Register  Liaison 
Officer. 

[FR  Doc.  97-31347  Filed  11-28-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Natlonat  Park  Servica 
36  CFR  Parts  land  14 

mN1024^C01 

General  Provistons  and  RIghts-of-Way 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  revises 
existing  regulations  relating  to  the 
issuance  of  right-of-way  permits  across 
National  Park  Service  (NPS)  lands.  The 
NPS  has  been  using  interim  regulations 
since  1980.  Those  interim  regulations 
have  become  dated  and  are  in  need  of 
revision.  This  rulemaking  is  a  complete 
revision  of  the  interim  regulations.  It 
Will  provide  a  process  for  the  review, 
consideration  and  approval,  or  denial, 
of  requests  for  rights-of-way  across  all 
areas  of  the  National  Park  System. 

DATES:  Written  comments  v*ill  be 
accepted  through  January  30, 1998. 

ADDRESSES:  Mail  comments  to  the 
National  Park  Service,  Ranger  Activities 
Division,  MS  650  (ROW),  P.O.  Box 
37127,  Washington,  D.C.  20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
S.  Young,  Colonial  National  Historical 
Park,  P.O.  Box  210,  Yorktown,  VA 
23690.  Telephone  (804)  898-7846. 
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SUPPI^MENTARY  INFORMATKM: 

Background 

The  NPS  is  proposing  to  revise  the 
existing  regulations  relating  to  the 
issuance  of  right-of-way  permits  across 
NPS  lands  found  at  36  CFR  14.  The  NPS 
is  currenUy  using  interim  nUes  that 
were  published  in  the  Federal  Register 
on  July  11, 1980  (45  FR  47092)  to  allow 
telecommunication  and  other  utility 
rights-of-way  across  NPS  lands.  Prior  to 
that  date,  rights-of-ways  across  public 
lands,  including  areas  of  the  National 
Park  System,  were  administered  imder 
regulations  promulgated  by  the  Bureau 
of  I^and  Management  (BLM),  found  at  43 
CFR  part  2800.  The  passage,  in  1976,  of 
the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C,  1761  et  seq.. 
90  Stat.  2743)  required  the  revision  of 
those  regulations  by  the  BLM. 
Regulations  promulgated  by  the  BLM  in 
1980  (45  FR  44518)  deleted  all 
references  to  the  M»S. 

In  response,  the  NPS  adopted, 
without  substantive  revision,  those 
provisions  found  at  43  CFR  part  2800 
that  applied  to  areas  imder  the 
management  and  control  of  the  NPS. 
These  were  promulgated  as  interim 
regulations  on  July  11, 1980  (45  FR 
47092).  This  proposed  regulation  is  the 
first  revision  of  those  interim 
regulations. 

The  period  between  1980  and  1996 
has.  seen  many  legislative  and  policy 
changes  regarding  right-of-way 
management.  New  language  in  the 
annual  budget  legislation,  now  codified 
at  16  U.S.C.  3a,  has  altered  the  way  the 
NPS  looks  at  fees  and  the  recovery  of 
costs.  The  intervening  years  have  also 
allowed  the  NPS  to  accumulate 
experience  with  rights-of-way  and  other 
permitting  instruments.  While  the 
interim  r^idations  were  satisfactory  for 
parts  of  the  process,  there  are  many  gaps 
and  several  deficiencies  and  inequities, 
all  demanding  the  promulgation  of  new 
regulations.  The  regulations  contained 
in  this  proposed  rulemaking  will  correct 
the  inefficiencies  and  provide  necessary 
changes. 

Keyluues 

The  NPS  is  proposing  to  update  and 
revise  right-of-way  regulations  that  will 
provide  a  uniform  process  for  the 
review,  consideration  and  approval  or 
denial  of  requests  for  rights-of-way 
across  all  areas  of  the  National  Park 
System.  These  regulations  will  establish 
procedures  for  the  permitting  of  rights- 
of-way  that  are  authorized  at  the 
discretion  of  the  Secretary  of  the  Interior 
and  for  rights-of-way  authorized  by 
individual  park  legislation.  The 
regidations  do  not  apply  to  those  uses 


that  are  subject  to  or  arise  from  property 
rights,  such  as  easements. 

These  proposed  regulations  ensure 
compliance  with  the  right-of-way 
authorities  found  in  16  U.S.C.  5,  79  and 
23  U.S.C.  317.  They  reflect  the 
Congressional  mandate  that  activities 
inconsistent  with  national  park  values 
and  purposes  will  not  be  authorized  in 
areas  of  the  National  Park  System, 
"except  as  may  have  been  or  shall  be 
directly  and  specifically  provided  by 
Congress."  See  section  101(b)  of  the  Act 
of  March  27. 1978  (16  U.S.C.  la-1.  92 
Stat.  166).  They  also  ensure  compliance 
with  applicable  provisions  of  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.)  and  the 
National  Environmental  Policy  Act  of 
1969  (43  U.S.C.  4321-4370). 

These  proposed  regidations  do  not 
grant  an  interest  greater  than  a  permit 
revocable  at  the  discretion  of  the 
Authorized  Officer.  The  interim 
regulations  state  that  die  regulations  do 
not  give  the  holder  any  estate  of  any 
kind  in  fee  in  die  lands  of  die  United 
States.  However,  confusion  over  the 
nature  of  die  privilege  permitted  by  the 
regulations  has  arisen  by  the  use  of 
regulatory  language  normally  associated 
with  the  transfer  of  property  rights, 
terms  such  as  "grant",  "easement"  and 
"license."  These  proposed  regulations 
clarify  that  the  permit  issued  by  the  NPS 
will  not  be  construed  as  a  grant  of 
permanent  interest  in  the  real  property 
of  the  United  States. 

In  granting  the  discretionary  uses  the 
NPS,  as  an  agency  of  the  Federal 
government,  must  also  follow  the 
directive  of  Congress  to  recover  all  costs 
associated  with  providing  benefits  or 
services  not  accruing  to  the  public  at 
large  (31  U.S.C.  9701).  Accordingly,  die 
fees  authorized  by  the  regulations  have 
been  adjusted  to  be  comparable  with 
prevailing  industry  standards  and  to 
better  reflect  the  actual  costs  incurred 
by  the  NPS  in  issuing  permits. 

Rights-of-way  for  highways  are  part  of 
the  Federal  Aid  Highway  System. 
Section  107(d)  of  Tide  23  provides  for 
transfer  of  lands  or  interest  in  lands  to 
appropriate  jurisdictions.  Requests  for 
such  transfer  of  interest  are  subject  to 
the  provisions  of  23  U.S.C.  317.  The 
NPS  and  die  Federal  Highway 
Administration  (FHA)  have  determined 
that  such  transfer  shoidd  be 
accomplished  through  a  highway 
easement  deed.  Highway  easement 
deeds  provide  for  reversion  to  the  NPS 
of  lands  or  interest  in  lands  when  such 
use  is  no  longer  required  for  highway 
purposes. 


Section-by-Section  Analysis 

As  currendy  codified  in  Tide  36,  part 
14  consists  of  six  subparts,  labeled  A- 
F.  These  proposed  regidations  revise 
and  reorganize  these  subparts.  A 
detailed  discussion  of  these  proposed 
revisions  is  presented  below. 

Subpart  A—Right-of-Way  Permit*— 
General 

Section  14.1    Purpose 

This  is  a  new  section  to  clarify  the 
purpose  of  the  regulations  of  this  part 
It  emphasizes  that  an  applicant  for  a 
right-of-way  permit  must  demonstrate 
that  there  is  no  feasible  and  prudent 
alternative  to  the  proposed  right-of-way. 
Also,  the  NPS  will  only  permit  those 
uses  that  will  not  be  in  derogation  of  the 
values  and  purposes  for  which  the 
various  areas  have  been  established, 
except  as  may  have  been  or  will  be 
direcdy  and  specifically  provided  by 
Congress. 

Section  14.2    AppIicabUity  and  Scope 
This  section  replaces  existing  §  14.1. 
and  addresses  the  following  main  topics 
as  follows: 

1.  Park  lands  and  waters  subject  to 
regulations.  Proposed  paragraph  (a)  will 
require  a  permit  for  ri{^ts-of-way  over 
Federally  owned  lands  and  waters 
within  the  exterior  boundaries  of  park 
areas.  The  authority  to  permit  rights-of- 
way  on  lands  and  waters  within  the 
botmdaries  of  a  unit  is  provided  for  in 
the  general  legislation  governing  the 
management  and  preservation  of  the 
National  Park  System.  (See  16  U.S.C  1- 
3) 

2.  Regulations  do  not  apply  to  NPS 
owned  or  operated  rights-of-way. 
Proposed  paragraph  (b)  clarifies  diat  the 
regidations  of  this  part  do  not  apply  to 
rights-of-way  owned,  controlled  or 
operated  by  the  NPS. 

3.  Requirements  for  no  alternatives, 
derogation  and  statutory  standards. 
Proposed  paragraph  (c)  clarifies  this  part 
as  applying  only  to  those  permits  where 
there  is  no  prudent  or  feasible  alternate 
route  outside  the  park,  that  the  use  will 
not  be  in  derogation  of  park  resources 
and  values,  and  all  applicable  statutoiy 
standards  are  met 

4.  Regulations  of  oil  and  gas 
pipelines.  Proposed  paragraph  (d) 
clarifies  that  operations  in  connection 
with  the  exploration,  development, 
production  and  transportation  of  non- 
Federal  oU  and  gas  within  park  units 
must  continue  to  comply  with 
regulations  at  36  CFR  part  9,  Subpart  B. 
Such  activities,  including 
transportation,  do  not  invoke  the  36 
CFR  pail  14  regulations.  This  is  due  to 
the  fact  that  owners  of  the  non-Federal 
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oil  and  gas  possess  a  vested  property 
rightinterest  that  can  only  be 
extinguished  through  acquisition. 
Paragraph  (d)  also  clarifies  that  the 
construction,  operation  and 
maintenance  of  new  and  existing 
petroleum  product  pipelines  in  park 
units  that  originate  and  terminate 
outside  such  units  will  comply  with  the 
requirements  of  36  CFR  part  9,  Subpart 
B.  If  authorized  by  a  park  unit's 
enabling  statute  or  other  authority,  a 
right-of-way  permit  may  be  issued 
following  the  procedures  in  the  36  CFR 
part  14  regulations. 

5.  Proposed  paragraph  (e)  clarifies 
that  applicants  for  access  to  Federal  and 
non-Federal  minerals  and  leases  outside 
park  boimdaries  must  continue  to 
comply  with  regulations  at  36  CFR  part 
9. 

6.  Prohibitions  of  rights-of-way  in 
wilderness  areas.  Proposed  paragraph  (f) 
clarifies  that  no  rights-of-way  will  be 
p>ermitted  within  NPS  areas  proposed 
for  or  designated  as  wilderness  under 
the  Wilderness  Act  of  September  3, 
1964  (78  Stat  890: 16  U.S.C.  1131-1136). 

7.  Regulations  in  MPS  units  in  Alaska. 
Proposed  paragraph  {g)  clarifies  that 
applications  for  transportation  and 
utility  system  corridors  in  Alaska, 
pursuant  to  Title  11  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (ANILCA;  16  U.S.C  3101  et 
seq.)  must  meet  the  requirements  of 
regulations  at  43  CFR  part  36. 

8.  Approval  of  the  Regional  Director. 
Proposed  paragraph  (h)  clarifies  that 
new  applications  for  rights-of-way  over, 
under  or  through  the  lands  and  waters 
subject  to  NPS  regulations  must  be 
submitted  to  the  Authorized  Officer  and 
approved  by  the  appropriate  Regional 
Director  of  the  NPS  or  a  designee. 

Section  14.3    Definitions 

This  section  replaces  existing  §  14.2. 
The  NPS  proposes  new  definitions  to 
clarify  existing  or  proposed  procedures 
within  these  regulations.  Specific 
changes  to  existing  definitions  or 
definitions  for  newly  proposed  terms 
are  discussed  in  detail  below. 

The  NPS  proposes  to  add  a  definition 
for  applicant,  to  include  any  qualified 
individual,  partnership,  corporation, 
association  or  other  business  entity,  and 
any  Federal,  State  or  local  governmental 
entity  including  municipal 
corporations,  submitting  an  application 
under  this  part. 

A  new  definition  of  construction  is 
added  to  include  all  temporary  or 
permanent  work  done  under  die 
authority  of  a  right-of-way  permit  &t)m 
initiation  until  completion  of  the 
necessary  activities  to  establish  the  use 
for  which  the  permit  is  issued. 


The  NPS  proposes  to  change  the 
context  of  the  phrase  right-of-way  hy 
changing  the  definition  to  mean  the 
Federally  owned  land  authorized  to  be 
used  or  occupied  under  a  right-of-way 
permit. 

The  new  term  right-of-way  permit  is 
defined  as  an  authorizing  dociunent 
that,  without  conveying  any  tiUe 
interest,  provides  permission  to  occupy 
and  use  Federal  lands  and  waters  within 
the  NPS  boundary  under  certain  terms 
and  conditions  and  for  specified 
purposes  that  is  revocable,  terminable 
and  unassienable. 

Proposed  for  deletion  &om  this  part  is 
the  definition  of  Secretary,  Director, 
Regional  Director.  Superintendent  and 
Park,  all  of  which  are  defined  at  §  1.4. 
Also  proposed  for  deletion  is  Project, 
presentiy  defined  at  §  14.2(f). 

Section  14.4    Information  Collection 

This  new  section  has  been  included  to 
comply  with  the  Paperwork  Reduction 
Act  of  1995. 

The  information  collection 
requirements  contained  in  §  14.21  of 
this  section  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3507,  et  seq..  and  assigned 
approval  number  1004-0060.  The 
information  being  collected  is  necessary 
to  enable  the  Superintendent  to  issue 
right-of-way  permits.  The  public  is 
being  asked  to  provide  this  information 
in  order  for  the  park  to  determine 
whether  a  permit  should  be  issued,  to 
track  the  number  of  permits  issued  and 
to  whom  they  are  issued.  These  permits 
are  required  by  16  U.S.C.  5  and  79,  and 
by  23  U.S.C.  317. 

Subpart  B — Terms  and  Conditions  of 
Right-of-Way  Permit 

This  Subpart  replaces  existing 
Subpart  B,  "Nature  of  Interest" 

Section  14.10    Purpose 

This  Subpart  describes  the  natiire  and 
limitations  of  the  nonexclusive  right-of- 
way  permit  to  be  granted. 

Section  14. 1 1    Nature  of  Right-of-Way 
Permit 

This  section  replaces  and  expands 
existing  §  14.6.  Paragraph  (a) 
emphasizes  that  the  right-of-way  permit 
does  not  grant  a  permanent  interest  in 
the  premises  nor  should  it  be  deemed  aa 
an  abandonment  by  the  United  States. 
Further,  the  section  clarifies  the  point 
that  the  permittee  does  not  gain  any 
estate  in  fee  in  the  lands  or  any  right 
whatever  to  take  from  Service  lands  any 
mineral,  consolidated  material,  earth, 
stone  or  wood  for  construction  or  other 
purposes  not  specifically  authorized.  In 
addition,  the  terms  "easement"  and 


"license"  have  been  removed  here  and 
throughout  this  part  to  avoid  confusion. 

Paragraph  (b)  has  been  added 
clarifying  that  an  approved  right-of-way 
permit  will  be  limited  to  the  specific  use 
described  in  the  permit  and  will  not  be 
construed  to  include  the  right  of  the 
permittee  to  authorize  any  other  use 
within  the  right-of-way  unless 
authorized  in  writing  by  the  Authorized 
Officer.  Furthermore,  right-of-way 
permits  may  not  be  transferred  or 
assigned  to  other  parties  without  written 
permission  from  the  Authorized  Officer. 

Paragraph  (c)  has  been  added  to  allow 
that  additional  right-of-way  permits  may 
be  issued  by  the  NPS  within  previously 
permitted  rights-of-way.  The  holders  of 
such  permits  do  not  have  the  right  to 
impose  charges  for  additional  users  of 
such  rights-  of- way. 

Paragraphs  (d)  and  (e)  describes  the 
maximum  widths  and  expiration  dates 
for  right-of-way  permits. 

Section  14.12    Unauthorized 
Occupancy 

This  section  replaces  existing  §  14.8. 
The  text  has  been  modified  for 
clarification  and  simplification. 
Occupying  or  using  Federal  lands 
within  a  park  area  for  constructing, 
maintaining,  operating  or  removing  any 
utility,  highway  or  other  facility,  except 
where  specifically  authorized  by  permit 
according  to  this  part,  is  prohibited  and 
subject  to  the  penalties  established  in 
§  1.3.  By  making  §  14.12  subject  to  the 
penalties  found  at  36  CFR  1.3,  §  1.3  will 
be  amended  to  add  part  14. 

Section  14.13    Terms>and  Conditions 

This  section  replaces  and  significantly 
reorganizes  existing  §  14.9.  References 
to  waiving  requirements  are  deleted. 
The  NPS  proposes  the  addition  and 
deletion  of  terms  and  conditions  for 
clarity  and  resource  protection 
purposes.  These  revisions  are  broadly 
summarized  in  the  following  chart: 


Existing  Old  Sec- 

Proposed New  Section 

tion,  36  CFR 

36  CFR 

8l4.9(b),(c),(e)ft 

$14.15 

U) 

(d) 

S  14.13(a)(9) 

(f) 

$14.13  c)(d)(e) 

(g) 

Putiy  deleted,  ft 

S  14.13(c) 

h) 

S14.13(«M5) 

1' 

Deleted 

Sl4.13(a)(10) 

D 

§14.11:  $14.27 

m) 

$14.13(i) 

Paragraph  (a)  provides  that  right-of- 
way  permits  are  subject  to  such  relevant 
terms,  conditions  and  additional  special 
stipulations  as  may  be  required  by  the 
Authorized  Officer.  New  subparagraphs 
1  to  14  further  specify  the  types  of 
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requirements  to  be  addressed  in  the 
terms  and  conditions  of  right-of-way 
permits,  allow  the  Authorized  Officer  or 
a  designee  to  enter  and  inspect  the 
property  and  require  reimbursement  of 
costs  and  payment  of  all  fees. 
Paragraph  (a)  reinforces  the 
requirement  to  comply  with  State  and 
Federal  requirements  for  public  health 
and  safety,  environmental  protection 
and  siting,  construction,  operation  and 
maintenance.  When  State  standards  are 
more  stringent  than  the  Federal 
standards,  the  State  standards  must  be 
met  To  protect  archeological, 
paleontological  and  historical  resources, 
a  requirement  is  added  that  activities 
must  be  stopped  and  the 
Superintendent  immediately  notified 
upon  discovery  of  such  resources.  All 
artifacts  unearthed  or  discovered  are  the 
property  of  the  United  States  and  will 
be  accessioned  by  the  NPS  according  to 
the  standards  of  the  automated  National 

Catalog  System  before  relinquishing 
them  to  the  United  States. 

Paragraph  (a)  also  requires 
compliance  with  the  specifications 
pertaining  to  restoration  and 
rehabilitation  of  resoiuces  as  listed  in 
proposed  §  14.15.  The  requirement  is 
added  to  notify  the  Authorized  Officer 
in  writing  not  less  than  10  working  days 
prior  to  the  start  of  construction, 
maintenance  or  repair  on  park  lands.  All 
work  on  park  lands  will  be  completed 
in  accordance  with  the  terms  of  the 
permit,  as  determined  by  the 
Authorized  Officer  or  his  representative. 

New  paragraph  (b)  establishes  that  a 
bond  or  other  security  may  be  required 
by  the  Authorized  Officer. 

Proposed  paragraph  (c)  replaces  in 
part  existing  paragraph  (f|  and  requires 
the  permittee  to  notify  and  compensate 
the  United  States  for  all  damages  caused 
to  Federal  lands  or  resources  by  the 
permittee.  It  also  requires  compensation 
by  the  permittee  for  injury,  loss  or 
damage  arising  fitjm  the  occupancy  or 
use  of  lands  under  the  permit,  including 
costs  of  fire  suppression  or  clean  up  of 
petroleum  or  other  product  spills. 

Paragraph  (d)  expands  on  existing 
paragraph  (f)  in  a  savings  clause  to  hold 
the  United  States  free  from  all  liabilities 
and  claims  for  damages. 

New  paragraph  (e)  requires  the 
Authorized  Officer  to  include  a  strict 
liabilify  condition  in  new  permits  and 
specify  maximum  limitation  on  liabilify 
commensurate  with  the  foreseeable  risk 
or  hazard  associated  with  the  use. 

New  paragraph  (f)  makes  State  and 
local  governments  liable  to  the  extent  of 
their  laws,  or  to  require  at  a  minimum 
the  repafr  of  any  damages  or  restitution 
in  full. 


New  paragraph  (g)  deals  with 
hazardous  materials  and  toxic 
substances  by  restricting  the  use, 
generation  or  storage  on  the  right-of- 
way;  requires  additional  approval  before 
any  such  use,  generation  or  storage; 
requires  immediate  reporting  of  any 
leak,  spill  or  release  of  such  substances; 
requires  the  applicant  to  produce  and 
submit  to  the  Authorized  Officer  a 
completed  emergency  action  plan. 

New  paragraph  (h)  replaces  and 
revises  existing  paragraph  (m)  to 
indicate  the  authority  of  the  United 
States  to  modify  or  discontinue  any 
permit  if  it  conflicts  with  authorized  use 
and  occupancy  of  lands  imder  the 
management  authority  of  the  United 
States. 

New  paragraph  (i)  excludes  members 
of  or  delegates  to  Congress  or  Resident 
Commissioners  to  any  share  or  part  of 
a  right-of-way  permit  issued  under  this 
part. 

New  paragraph  (j)  states  that  failure  to 
comply  with  the  requiremenU  of  the 
permit  may  lead  to  its  cancellation. 

Section  14.14    Additional  Terms  and 
Conditions  Specific  to  Electrical 
Transmission  and  Communication  Lines 

This  is  a  new  section  that  revises, 
simphfies  and  replaces  existing  Subpart 
E— Power  Transmission  Lines,  General; 
Subpart  F— Principles  and  Procedures, 

Power  Transmission  Lines:  Subpart  G 

Radio  and  Television  Sites;  and  Subpart 
H— Telephone  and  Telegraph  Lines. 
Some  of  these  terms  and  conditions 
Jiave  been  moved  to  the  general  terms 
and  conditions  section  at  §  14.13.  Other 
sections  have  been  deleted  because  they 
are  no  longer  applicable. 

It  is  felt  that  §  14.13  adequately 
addresses  the  criteria  that  should  be 
applied  to  any  right-of-way  permit, 
regardless  of  type.  The  authority  for 
electrical  and  communication  rights-of 
way  is  the  same  as  for  other  rights-of- 
way.  Existing  subparts  E  through  H  are 
repetitive  and,  except  for  the  few 
specifics  in  this  new  §  14.14  applicable 
to  communication  and  power  lines, 
have  been  deleted. 


standards  and  applicable  vegetation 
management  plans.  The  permit  will  be 
conditioned  to  require  restoration, 
revegetation  and  ciutailment  of  erosion 
of  the  surface  of  the  land  diuing 
construction  and  completion  of 
construction.  The  permit  will  also  be 
conditioned  to  minimize  damage  and 
aesthetic  values  and  fish  and  wildlife 
habitat  and  otherwise  protect  the 
environment.  Further,  this  section 
places  restrictions  on  the  cutting  of 
vegetation  and  requires  reimbursement 
to  the  park  of  market  value  for  trees  cut 
At  the  termination  and  rehabilitation 
stage  of  the  proposed  use,  the  permittee 
is  required  to  participate  in  a 
pretermination  conference  with  the 
Authorized  Officer.  Rehabilitation 
activities  must  restore  natural  resources 
to  their  pre-disturbance  condition  to  the 
satisfaction  of  the  Authorized  Officer. 
The  Authorized  Officer  may  require 
rehabilitation  and  revegetation  of  the 
right-of-way  to  other  than  the  original 
condition  in  previously  disturbed  areas 
if  consistent  with  the  management 
zones  and  park  purposes  prescribed  in 
the  park's  enabling  legislation  and 
General  Management  Plan.  If  agreement 
cannot  be  reached  between  the 
Authorized  Office  and  the  permittee,  the 
permittee  may  appeal  the  decision  of 
the  Authorized  Officer  following 
procedures  foimd  in  §  14.31. 

A  bond,  which  is  a  permit 
requirement,  will  not  be  returned  to  the 
permittee  until  the  Autiiorized  Officer 
conducts  a  final  inspection  to  determine 
that  all  work  has  been  satisfactorily 
completed  and  that  the  revegetation  of 
the  site  is  property  established  and  self- 
generating.  Failure  to  do  so  may  result 
in  forfeiture  of  all  or  part  of  the  bond. 
The  bond  in  this  instance  may  be 
utilized  to  rehabilitate  the  site.  The 
bond  will  never  be  deposited  to  the  U.S. 
Treasury  as  miscellaneous  receipts. 

Subpart  C— Procedures 

Section  14.20    Preapplication 


Section  14.15    Rehabilitation  and 
Revegetation  Requirements 

This  new  section  consolidates 
existing  requirements  and  establishes 
new  requirements  for  the  rehabilitation 
and  revegetation  of  rights-of-way  during 
various  stages  of  construction, 
operation,  maintenance  and 
termination.  Existing  §  14.9  (b),(c),(e) 
and  (i)  are  incorporated  in  this  new 
section. 

The  rehabilitation  and  revegetation 
work  must  be  conducted  according  to 
adopted  NPS  policies,  guidelines,  park 


This  section  is  renamed 
Preapplication.  Information  is  given 
regarding  die  steps  to  be  followed  when 
seeking  a  right-of-way  over,  across  or 
through  lands  and  waters  within  the 
boundary  of  an  area  of  the  National  Park 
System.  The  purpose  of  this  section  is 
to  make  the  proponent  aware  of  the 
application  procedures  and  probable 
time  requirements,  clearances,  other 
permits  and  licenses  required  for  the 
use,  environmental  and  management 
concerns,  cost  reimbursement,  fees  and 
bonding  requirements,  and  special 
conditions  applicable  to  the  area. 
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Section  14.21     Application  Filing 

This  section  revises  and  expands 
existing  36  CFR  14.21  and  includes 
existing  36  CFR  14.24. 14.25  and  14.28. 
Paragraph  (a)  indicates  that  the 
application  is  to  be  Rled  with  the 
Authorized  Officer  and  lists  the  basic 
information  needed  for  evaluating  the 
application.  The  information  requested 
in  subparagraphs  1  through  9  is  needed 
in  order  for  the  Authorized  Officer  to 
determine  the  impacts  of  the  proposed 
activity  on  park  resources  and  to  insure 
that  the  activity  would  not  conflict  with 
any  Federal  or  State  law. 

Paragraph  (b)  requires  applicants  for 
rights-of-way  to  demonstrate  their 
legally  recognized  right  to  utilize, 
transport,  store  or  convey  water. 

Paragraph  (c)  replaces  existing  36  CFR 
14.25(a)  regarding  map  and  document 
requirements  to  accompany  a  right-of- 
way  application. 

Section  14.22    Timely  Construction, 
Nonconstruction  and  Nonuse. 

This  section  revises  existing  36  CFR 
14.29.  The  major  revision  places  the 
emphasis  on  initiating  work  within  two 
years  instead  of  completing  work  within 
two  years.  Proof  of  construction 
completion  is  still  required,  with  certain 
extensions  possible.  Completion  of 
construction  dates  will  be  stipulated  in 
the  permit. 

Section  14.23    Deviation  From 
Approved  Right-of-Way 

This  section  replaces  existing  36  CFR 
14.31,  and  provides  that  no  deviation 
from  the  approved  right-of-way  can  be 
initiated  by  the  permittee  without 
approval  from  the  Authorized  Officer. 

Section  14.24     Immediate  Suspension 
of  Activities. 

This  new  section  provides  the 
Authorized  Officer  with  the  authority  to 
issue  immediately  a  temporary 
suspension  of  activities  order  within  a 
permitted  right-of-way  to  protect  park 
resources,  public  health  or  safety  or  the 
environment.  This  may  be  done  without 
an  administrative  hearing  and  may  be 
conducted  orally.  The  suspension  order 
may  be  issued  to  the  permittee  or  a 
contractor  or  subcontractor,  or  to  any 
representative,  agent  or  employee  of  the 
permittee.  Activity  must  be  suspended 
at  once  upon  the  issuance  of  such  an 
order. 

The  order  will  remain  in  effect  until 
it  is  lifted  by  the  Authorized  Officer  in 
writing.  By  written  request,  the 
permittee  may  request  that  the 
suspension  be  lifted,  providing  reasons 
for  the  request.  The  Authorized  Officer 
will  act  upon  the  permittee's  request 


within  five  working  days  of  the  date  the 
request  is  filed. 

Section  14.25    Cancellation  of  Permit 

This  section  replaces  and  revises 
existing  36  CFR  14.32  and  14.33.  It 
addresses  the  causes  that  may  result  in 
the  cancellation  of  a  permit,  rather  than 
the  temporary  suspension  of  §  14.24. 
These  include  failing  to  comply  with 
applicable  laws  and  regulations,  terms, 
conditions  or  stipulations  of  the  permit; 
or  abandoning  the  right-of-way  as 
described  in  proposed  §  14.22(b).    " 

Before  revoking  a  right-of-way  permit 
pursuant  to  this  section,  the  Authorized 
Officer  will  give  the  permittee  written 
notice  that  such  action  is  being 
contemplated  and  the  reasons  therefore 
and  will  allow  the  permittee  an 
opportunity  to  comply  with  the  terms  of 
the  permit. 

Section  14.26    Disposition  of  Personal 
Property  and  Improvements  Upon 
Termination  of  Righls-of-Way. 

This  section  revises  and  replaces 
existing  §  14.38.  All  references  to 
monies  due  the  United  States  and 
references  to  six-month  limitations  for 
removing  property  and  improvements 
are  deleted.  The  permittee  is  now 
provided  with  a  reasonable  amount  of 
time  for  removal  activities  after 
termination,  revocation  or  cancellation 
of  a  right-of-way  permit.  This  section 
also  reaffirms  the  responsibility  of  the 
permittee  to  restore  the  site  to  a 
condition  satisfactory  to  the  Authorized 
Officer.  Further,  if  the  permittee  fails  to 
remove  such  improvements  or  personal 
property  within  a  reasonable  time,  as 
determined  by  the  Authorized  Officer, 
the  improvements  and  personal 
property  will  become  the  property  of  the 
United  States.  However,  the  permittee 
will  remain  liable  for  all  costs  of 
removal  of  the  improvements  of 
personal  property  and  for  rehabilitation 
and  revegetation  of  the  right-of-way. 

Section  14.27     Amendments 

This  section  clarifies  that  a  right-of- 
way  permit  may  be  amended  any  time 
by  making  a  written  request.  If  the 
amendment  is  approved,  the  Authorized 
Officer  may  modify  the  terms, 
conditions,  land  use  fees  and  charges, 
and  special  stipulations  to  reflect 
subsequent  conditions,  requirements  or 
changes  in  market  value. 

Section  44.28    Renewal  of  Right-of-Way 
Permits 

This  section  clarifies  that  a  right-of- 
way  permit  may  be  renewed  if 
authorized  by  law.  if  it  is  being  used  for 
authorized  purposes  and  if  it  is 
consistent  with  the  provisions  of  this 


part.  In  making  such  a  renewal,  the 
Authorized  Officer  may  modify  the 
terms,  conditions,  land  use  fees  and 
charges,  and  special  stipulations,  to 
reflect  any  subsequent  conditions, 
requirements  or  changes  in  the  market 
values  imposed  by  Federal  and  State 
laws,  regulations,  and  other 
management  plans  or  land  uses. 

Section  14.29    Change  in 
Administrative  Jurisdiction  Over  Lands 

This  section  revises  existing  36  CFR 

14.34.  It  clarifies  that  the  NPS  will  not 
cancel  an  existing  right-of-way  permit 
on  Federal  lands  transferred  from  the 
jurisdiction  of  another  Federal  agency  to 
the  jurisdiction  of  the  NPS;  provided, 
however,  that  the  use  does  not  change 
bora  that  permitted  at  the  time  of  the 
issuance  of  the  original  permit. 

If  a  right-of-way  permit  transferred 
frtim  another  Federal  agency  to  the 
jurisdiction  of  the  NPS  expires,  and  if 
the  NPS  has  decided  to  renew  the  right- 
of- way,  it  must  be  renewed  in 
accordance  with  these  regulations.  The 
permittee  may  make  a  new  application 
for  such  authorized  use  as  described  in 
this  part 

Section  14.30    Transfer  of  Right-of-Way 
Permit 

This  section  replaces  existing  36  CFR 

14.35,  14.36  and  14.37.  Any  proposed 
transfer  to  another  party  of  any  right-of- 
way  permit  must  be  filed  in  accordance 
with  §  14.21.  Further,  no  transfer  will  be 
recognized  and  no  further  construction 
or  uses  permitted,  unless  uiid  until  the 
transfer  is  first  approved  by  the 
Authorized  Officer.  The  transferee  must 
agree  to  comply  with  and  to  be  bound 
by  the  terms  and  conditions  of  the  right- 
of-way  permit.  All  applications  for 
transfer  approval  must  be  accompanied 
by  an  application  fee  in  accordance  with 
§  14.42(a)  and  an  administrative 
processing  fee  in  accordance  with 

§  14.42(b). 

Section  14.31     Appeal 

This  is  a  new  section  explaining  the 
requirements  and  process  associated 
with  appeals. 

Subpart  D — Fees  and  Charges 

Section  14.40    Purpose 

All  references  to  fees  and  charges  are 
consolidated  under  this  new  Subpart.  It 
places  all  information  regarding  fees 
together  in  a  single,  prominent  location 
rather  than  being  scattered  throughout 
the  text  of  the  regulations.  The 
numbering  sequence  and  section  names 
are  changed  frt)m  the  existing 
regulations.  There  are  two  basic 
purposes  for  the  four  fees  and  payments 
delineated  in  this  section.  The  fees 
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identified  in  paragraphs  (a),  (b)  and  (c) 
provide  for  the  reimbursement  of  costs 
incurred  by  the  United  States  In  issuing 
the  permit  and  monitoring  the  operation 
of  the  right-of-way.  Paragraph  (d) 
requires  a  fee,  equal  to  fair  market  value, 
for  use  and  occupancy  of  NPS  lands. 

The  linear  and  nonlinear  fee 
schedules  for  reimbursement  of  costs 
and  monitoring  of  costs  found  in 
existing  36  CFR  14.22  are  deleted. 

Section  14.41    Exemptions 

All  references  to  exemptions  bom  fees 
are  consolidated  in  this  subsection. 
Exemptions  apply: 

(a)  To  FedertQ  agencies  or  where  the 
use  is  for  the  sole  and  exclusive  use  and 
benefit  of  the  NPS; 

(b)  To  use  and  occupancy  fees  only, 
to  State  and  local  governments  or 
agencies  or  Instrumentalities  thereof 
where  the  use  is  for  govenmiental 
purposes  (consistent  with  OMB  Circular 
A-25)  and  for  electric  or  telephone 
Cacilities  financed  pursuant  to  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  31). 
Thg  proposed  rule  revises  existing  36 
CFR  14.22  by  now  requiring 
reimbursement  of  costs  bonx  these 
entities. 

(c)  To  situations  where  the  use  of 
Federal  lands  is  needed  for  highway 
pun>oses  under  23  U.S.C.  317; 

(a)  When  Federal  law  prohibits  such 
fees. 

Section  14.42  Reimbursement  of  Costs 
This  section  reorganizes  and  replaces 
existing  §  14.22  and  retains  its  tide.  The 
reorganization  is  summarized  in  the 
following  chart: 


Existing  Old  Sec- 
tion,  36  CFR 

14.22(a)(1) 

14.22(a)(2 

14.22(ai(3) 

-14.22(a)(4] 

14.22(a) 

14.22(a)| 

14.22(a) 

14.22(a) 

14.22(ai(9i 

14.22(a)(l0) 

14.22  ajdli 

14.22(a)(l2) 

14.22|a)(l3) 

14.22?a)(l4) 

14.22(aK15) 

14.22(b)(lH4) 


Proposed  New  Section. 
36  CFR 

14.42(b)(1) 

14.41 

14.42(a) 

14.42(b)(2) 

14.42f 

14.42( 

14.42( 

14.42{_ 

Deleted 

.14.42(1 

14.42( 

14.13 

14.42(b)(9) 

14.42(b)(10) 

Deleted 

14.42(c)(l),(2) 


Paragraph  (a)  establishes  a  one-time 
non-refundable  application  payment  of 
$100  rather  than  a  variable  payment 
based  on  mileage  as  in  existing  36  CFR 
14.22. 

Paragraph  (b)(1)  revises  existing 
§  14.22(a)(1)  to  add  additional 
requirements  that  must  be  complied 
with  by  the  NPS  and  makes  the 
applicant  responsible  for  costs 
associated  with  such  compliance. 


Paragraph  (b)(2)  establishes 
procedures  for  estimating  costs  and 
payment  procedures.  A  clarification  is 
made  that  the  "processing  payment"  is 
based  on  an  estimate  of  cost.  It  m&y  be 
required  in  advance  and  later  refunded 
or  adjusted,  based  on  an  accounting  of 
actual  costs. 

Paragraph  {b)(3)  requires  applicants  to 
pay  additional  amounts  if  estimated 
costs  to  the  United  States  are  exceeded. 
Paragraphs  (b)(4).  (5)  and  (6)  address 
costs  to  be  borne  by  the  appUcant  upon 
withdrawal  of  an  application  before 
completion  of  the  approval  process  or 
upon  permit  denial.  Any  costs  paid  to 
the  United  States  that  exceed  actual 
costs  will  be  refunded  by  the 
Authorized  Officer  or  future  billings 
will  be  credited. 

Paragraph  (b)(7)  requires  all 
applicants  for  a  permit  determined  by 
the  Authorized  Officer  to  be  in 
competition  with  each  other  to 
reimburse  the  United  States  according 
to  this  section,  except  that  costs  not 
readily  attributable  to  only  one 
applicant  vrlll  be  borne  by  all  applicants 
ecmally. 

Paragraph  (b)(8)  allows  the 
Authorized  Officer  to  require  security 
for  costs  in  the  section. 

Paragraph  (b)(9)  requires  that  each 
party  in  a  joint  application  for  a  permit 
be  jointly  and  severally  liable  for  costs 
under  this  section. 

When  more  than  one  noncompetlng 
application  is  received  for  a  right-of-way 
permit  found  by  the  Authorized  Officer 
to  be  for  a  common  right-of-way  system, 
paragraph  (b)(10)  makes  each  applicant 
jolnUy  liable  for  costs  according  to  this 
section. 

New  paragraph  (c)  addresses  fees  for 
Inspection  and  monitoring,  replacing 
existing  36  CFR  14.22(b)(l)-(b)(4).  As 
mentioned  above  for  proposed  §  14.40, 
the  linear  and  nonlinear  fee  schedules 
for  reimbursement  of  costs  and 
monitoring  of  costs  in  existing  36  CFR 
14.22  are  proposed  for  deletion.  It  has 
been  found  that  often  the  tables  caused 
an  automatic  charging  of  the  minimnmg 
expressed  in  the  tables  without  a 
thorough  analysis  of  true  expenditures 
of  Government  funds.  Therefore,  this 
paragraph  requires  the  reimbursement 
of  all  costs  incurred  by  the  NPS  or  its 
agents  in  the  processing  and  monitoring 
of  a  right-of-way  permit.  This  change 
simplifies  the  discussion  of  monitoring 
and  Inspection  fees. 

Section  14.43  Fee  for  Use  and 
Occupancy 

This  section  revises  existing  36  CFR 
14.26  by  stating  the  method  for 
calculation  of  the  charge  for  use  and 
occupancy  will  be  the  fair  market  value. 


including  but  not  limited  to  an 
appraisal.  This  section  also  amends  the 
requirement  for  payment  by  stating  that 
in  situations  where  a  lump  sum 
payment  is  required  by  the  Authorized 
Officer,  the  full  sum  must  be  submitted 
within  60  days  of  the  issuance  of  the 
permit 

Fees  for  use  and  occupancy  will  be 
paid  beyond  termination  or  cancellation 
of  the  permit  until  equipment  removal 
and  site  rehabilitation  are  completed  in 
accordance  to  Subpart  B. 

The  minimum  cnaige  policy  for  use 
and  occupancy  of  lands  and  waters  is 
also  amended  to  be  not  less  than  $100 
per  year  for  any  right-of-way  permit 
issued. 

Paragraph  (e)  revises  existing  36  CyR 
14.26(d)  to  clarify  that  if  a  charge 
required  by  this  section  is  not  paid 
when  due,  and  such  default  will 
continue  for  60  days  after  notice,  action 
may  be  taken  to  cancel  the  permit  After 
default  has  occurred,  any  structures  or 
personal  property  will  be  considered 
abandoned. 

Paragraph  (f)  provides  for  the  review 
of  and  adjustment  of  charges  at  intervals 
not  less  than  five  years. 

Subpart  E— Highway  Easement  Deeds 

This  Subpart  replaces  existing  part  14, 
Subpart  D— Under  Titie  23.  U.S.C. 
(Interstate  and  Defense  Highway 
System).  The  title  has  been  simplified  to 
better  describe  the  subject  covered  and 
to  reinforce  that  rights-of-way  interest 
for  highways  is  conveyed  through 
highway  easement  deeds. 

Section  14.50  RIghts-of-Way  for 
Highway  Purposes 

This  section  revises  and  replaces 
existing  36  CFR  14.50.  Paragraph  (a) 
clarifies  that  right-of-way  requests  for 
highways  over  lands  or  interests  in 
lands  under  the  jurisdiction  of  the  NPS 
may  only  be  considered  if  the  Secretary 
of  Transportation,  acting  under  the 
provisions  of  23  U.S.C.  138,  determines 
that  there  is  no  feasible  and  prudent 
alternative  to  the  use  of  such  land,  and 
that  any  action  will  include  all  possible 
planning  to  minimize  adverse  impacts 
to  NPS  lands  and  resources. 

Paragraph  (b)  sets  up  the  procedures 
to  be  followed  between  the  Secretary  of 
Transportation  and  the  Secretary  of  the 
Interior  if  the  Secretary  of 
Transportation  determines  that  there  is 
no  feasible  and  prudent  alternative  for 
the  use,  and  either  no  adverse  impacts 
will  occur,  or  such  adverse  impacts  that 
might  occur  have  been  planned  for.  The 
Secretary  of  the  Interior  has  four  months 
to  approve  any  deeded  interest  transfer. 

Paragraph  (c)  outlines  what  the 
Secretary  of  Transportation  will  then  do 
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when  both  Secretaries  for 
Transportation  and  Interior  agree  on  the 
request.  When  both  Secretaries  approve 
the  request,  the  Secretary  of 
Transportation  will  make  the 
arrangements  necessary  to  convey  to  the 
State  or  other  person  requesting  such 
use,  adequate  rights-of-way  and  control 
of  access  thereto.  The  right-of-way 
interest  will  be  conveyed  through  a 
highway  easement  deed. 

The  Secretary  of  the  Interior  does  not 
possess  the  authority  to  issue  rights-of- 
way  for  roads  in  parks  under  36  CFR 
part  5  or  79.  The  only  authority  for 
granting  such  rights-of-way  for  roads  is 
at  23  U.S.C.  317.  Under  23  U.S.C.  317 
authority,  rights-of-way  may  be  granted 
for  highway  purposes  only  for  Federal 
aid  primary  or  Federal  aid  secondary 
road  networks,  and  for  the  Interstate  and 
Defense  Highway  Systems. 

Section  (c)  also  deletes  existing  36 
CFR  14.50(b)(2)  and  14.51  regarding  no 
Intent  to  vest  in  a  State  a  right  of 
appropriation  of  an  interest  in  land, 
contruy  to  the  discretion  of  the 
Secretary. 

Section  14.51  Additional  Rights-of-Way 
within  Highway  Rights-of-Way 

This  section  revises  existing  36  CFR 
14.59,  requiring  a  separate  permit  for 
any  additional  rights-of-way  to  be 
authorized  within  the  same  right-of- 
way,  but  not  for  highway  purposes.  Any 
relocation  or  change  of  any  additional 
right-of-way  made  necessary  by  the 
highway  will  be  accomplished  at  no 
expense  to  the  United  States. 

Section  14.52  Termination  of  Highway 
Use 

This  section  revises  existing  36  CFR 
14.52.  When  the  lands  are  no  longer 
needed,  the  control  of  the  lands  will 
revert  to  the  NFS.  Upon  notification,  the 
Secretary  of  the  Interior  will 
immediately  notify  the  Secretary  of 
Transportation  and  take  the  necessary 
action  to  revoke  and  abandon  the 
highway  easement  deed  and  revest  the 
MPS  with  clear  and  exclusive  title  of  the 
unencumbered  land. 

Subpart  F—[Resenred] 

This  Subpart  is  reserved  for  future 
terms  and  conditions  governing  the 
operation  of  valid  R.S.  2477  highways 
across  NFS  areas. 

Organizational  Summary 

The  NFS  has  prepared  the  following 
organizational  suaunary  and 
distribution  table  to  assist  in  the 
location  and  analysis  of  the  proposed 
revisions  to  36  CFR  part  14: 


Numbering 

Existing  Old  Sec- 

Proposed New  Section 

tion,  36  CFH 

36LFH 

14.1 

14.2 

14.2 

14.3 

14.5 

Deleted 

14.6 

14.11 

14.7 

Deleted 

14.8 

14.13 

14.9 

14.13,  14.15, 14.27 

14.10 

«14.2 

14.20 

14.20 

14.21 

14.21 

14.22 

14.41.  14.42 

14.23 

DelelMl 

14.24 

14.21 

14.25 

14.21 

14.26 

14.40.  14.43 

14.27 

Deleted 

14.28 

14.21 

14.29 

14.22 

14.30 

14.22 

14.31 

14.23 

14.32 

Deleted 

14.33 

14.25 

14.34 

14.30 

14.35 

14.31 

14.36 

14.31 

14.37 

14.31 

14.38 

14.27 

14.50 

14.90 

14.51 

Deleted 

14.52 

14.52 

14.53 

Deleted 

14.54 

Deleted 

14.55 

Deleted 

14.56 

Deleted 

14.57 

Deleted 

14.58 

14.14 

14.59 

14.51 

14.60 

Deleted 

14.61 

Deleted 

14.70 

Dsleted 

14.71 

Deleted 

14.75 

Deleted 

14.76 

14.15 

14.77 

Deleted 

14.78 

Deleted 

14.90 

Deleted 

14.91 

Deleted 

14.95 

Deleted 

14.96 

Deleted 

New  Sections 

14.1 

—^ 

14.4 

14.10 

14.15 

14.24 

14.28 

14.29 

14.40 

, 

14.42 

Drafting  Information:  The  primary 
authors  of  this  proposed  rule  are  Pat 
Bentley,  Northeast  Region,  NFS, 
Philadelphia,  PA;  Jenness  Coffey, 
Division  of  Wildlife  and  Vegetation, 
Washington.  DC;  Tony  Sisto, 
Superintendent,  Fort  Vancouver,  WA; 
Rick  Wagner,  Columbia  Cascades  Land 
Resources  Program  Office,  Seattle,  WA; 
Dick  Young.  Special  Park  Use 
Coordinator,  Colonial  National 
Historical  Park,  VA;  and  Dermis  Burnett, 
Washington  Office  of  Ranger  Activities, 
National  Park  Service. 


Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
pfirticipate  in  the  rulemaking  process.  - 
Accordingly,  interested  persons  may 
submit  written  comments  regarding  this 
proposed  rule  to  the  address  noted  at 
the  beginning  of  this  rulemaking.  The 
NFS  will  review  all  comments  and 
consider  making  changes  to  the  rule 
based  upon  a  thorough  analysis  of  the 
comments. 

Paperwork  Reduction  Act 

The  collection  of  information  as 
described  in  §  14.21  of  this  proposed     - 
rule  has  been  approved  by  the  Office  of 
Management  and  Budget  (0M6)  under 
44  U.S.C.  3501  et  seq.,  and  assigned 
approval  number  1004-0060.  The 
iiiformation  being  collected  is  necessary 
to  enable  the  Superintendent  to  issue 
right-of-way  permits.  The  public  is 
being  asked  to  provide  this  information 
in  order  for  the  park  to  determine 
whether  a  permit  should  be  issued,  to 
track  the  number  of  permits  issued  and 
to  whom  they  are  issued.  These  permits 
are  required  by  16  U.S.C.  5  and  79,  and 
by  23  U.S.C.  317. 

The  public  reporting  burden  for  the 
collection  of  information  in  §  14.21  is 
estimated  to  average  from  2-20  hours 
per  response  depending  on  the  size  of 
right-of-way  applied  for,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Specifically,  the  NFS  needs  the 
following  information  to  issue  a  permit: 

1.  Name,  address  and  telephone 
niunber  of  the  company  requesting  a 
right-of-way  permit. 

2.  Contact  person  representing  the 
company. 

3.  Type  of  right-of-way  permit 
requested. 

4.  Rehabilitation  and  revegetation 
requirements,  if  required. 

5.  Environmental  assessment,  if 
required. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Officer,  Docket 
No.  1024-ACOl,  National  Park  Service, 
1849  C  Street.  NW.  Washington,  D.C. 
20240;  and  the  Office  of  Management 
and  Budget.  OfHce  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior  (1004-0060),  Washington,  D.C. 
20503. 
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Compliance  With  Other  Laws 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866.  The 
Department  of  the  Interior  determined 
that  this  document  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  overall  economic 
effects  of  this  rulemaking  will  be 
negligible.  The  updated  fee  schedules 
are  consistent  with  fair  business 
practices,  are  minor  and  are  present  to 
allow  the  recovery  of  costs  by 
individual  parks.  There  are  no  expected 
increases  in  costs  of  prices  for 
consumers,  the  Federal  government  or 
geographic  regions,  and  only  minor 
increases  for  individual  industries.  State 
or  local  governments  and  agencies. 

The  NPS  has  determined  and  certifies 
pursuant  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  proposed  rule  will  not  impose  a 
cost  of  $100  million  or  more  in  any 
given  year  on  local,  State,  or  tribal 
governments  or  private  entities. 

The  Department  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  Section  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

This  rule  is  not  a  major  rule  under  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  8-4(2)). 

The  NPS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
effect  on  the  quality  of  the  human 
environment,  health  and  safety  because 
it  is  not  expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  non-compatible  uses 
that  might  compromise  the  natiue  and 
characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  on  this  determination,  the 
regulation  is  categorically  excluded 
from  the  procedural  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  by  Departmental  guidelines  in 
516  DM  6,  (49  FR  21438).  As  such, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
has  been  prepared. 

List  of  SulqectB 


36  CFR  Part  14 

Electric  power.  Highways  and  roads. 
Public  lands — ^rights-of-way. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  16  U.S.C.  1, 3, 460  l-6a(e), 
489(k):  D.C.  Code  8-137.  40-721  (1981). 

2.  Section  1.3  is  amended  by  revising 
paragraph  (a),  to  read  as  follows: 

§1.3    PenaHie*. 

(a)  A  person  convicted  of  violating  a 
provision  of  the  regulations  contained 
in  parts  1  through  7  and  12  through  14 
of  this  chapter,  within  a  park  area  not 
covered  in  paragraph  (b)  or  (c)  of  this 
section,  shall  be  punished  by  a  fine  as 
provided  by  law,  or  by  imprisonment 
not  exceeding  6  months,  or  both,  and 
shall  be  adjudged  to  pay  all  costs  of  the 
proceedings. 
*        •        •        *        • 

3.  36  CFR  part  14  is  revised  to  read 
as  follows: 

PART  14— RIGHTS-OF-WAY 

Subpwt  A-Right-of-Way  Permits:  General 

Sec. 

14.1  Puipose. 

14.2  Applicability  and  scope. 

14.3  Definitions. 

14.4  Information  collection. 


36  CFR  Parti 

National  parks.  Penalties,  Reporting 
and  recordkeeping  requirements.  Signs 
and  symbols. 


Subpart  B— Terms  and  Conditions  of  Right- 
of-Way  Pennit 

14.10  Purpose. 

14.1 1  Nature  of  right-of-way  permit 

14.12  Unauthorized  occupancy. 

14.13  Terms  and  conditions. 

14.14  Additional  terms  and  conditions 
specific  to  electrical  transmission  and 
communication  lines. 

14.15  Rehabilitation  and  revegetation 
requirements. 

StJbpwl  C— Procedures 

14.20  Preapplication. 

14.21  Application  filing. 

14.22  Timely  construction,  nonconstniction 
and  nonuse. 

14.23  Deviation  from  approved  right-of- 
way. 

14.24  Immediate  suspension  of  activities. 

14.25  Cancellation  of  permit. 

14.26  Disposition  of  personal  property  and 
improvements  upon  termination  of  right- 
of-way  permit. 

14.27  Amendments. 

14.28  Renewal  of  a  right-of-way  permit. 

14.29  Change  in  administrative  jurisdiction 
over  lands. 

14.30  Transfer  of  right-of-way  permit 

14.31  Appeal. 


Subpart  D— Fees  and  Charges 

14.40  Purpose. 

14.41  Exemptions. 

14.42  Reimbursement  of  coets. 

14.43  Fee  for  use  and  occupancy. 

Subpart  E— Highway  Easement  Deeds 

14.50  Rights-of-way  for  highway  purposes. 

14.51  Additional  uses  within  highway 
rights-of-way. 

14.52  Termination  of  highway  use. 

Anlhoiity:  16  U.S.C.  5.  79;  23  U.S.C.  317. 

Subpart  A— RIght-of-Way  Permits: 
General 

f14.l    Purpoee. 

The  purpose  of  the  regulations  in  this 
part  is  to: 

(a)  Prescribe  the  procedures  by  which 
an  applicant  may  apply  for  a  right-of- 
way  permit  and  the  terms  and 
conditions  under  which  the  National 
Park  Service  may  authorize  and  permit 
a  right-of-way  within  a  park  area. 

(b)  Regulate,  control  and  direct  all 
authorized  activities  pursuant  to  a  right- 
of-way  permit  or  other  legal  instrument, 
to  ensure  that  there  is  no  feasible  and 
prudent  alternative  to  the  proposed 
right-of-way  and  such  activities  are  not 
exercised  in  derogation  of  the  values 
and  purposes  for  which  the  various  park 
areas  have  been  established,  except  as 
may  have  been  or  will  be  directly  and 
specifically  provided  by  Congress. 

S14J2    Applicability  and  scope. 

(a)  The  regulations  contained  in  this 
part  apply  to  authorized  rights-of-way 
activities  occiuring  upon,  under,  over, 
across  or  through  federally  owned  lands 
or  waters  administered  by  the  National 
Park  Service  within  the  exterior 
boundaries  of  park  areas. 

(b)  The  regulations  contained  in  this 
part  do  not  apply  to  right-of-way 
construction,  operation  and 
maintenance  when  said  rights-of-way 
are  owned,  controlled  or  operated  by  the 
National  Park  Service. 

(c)  Unless  otherwise  provided  for  in 
law,  permits  issued  pursuant  to  this  part 
will  only  be  for  those  rights-of-way 
permits  where: 

(1)  There  is  no  prudent  or  feasible 
alternative  for  the  right-of-way  outside 
the  boimdaries  of  a  park  area;  and 

(2)  The  use  will  not  be  in  derogation 
of  park  resoimres  and  values  and  other 
applicable  statutory  standards 
authorizing  rights-of-way  i)ermits  are 
met. 

(d)  The  regiilations  in  this  part  do  not 
apply  to  operations  in  connection  with 
the  exploration,  development, 
production  and  transportation  of  non- 
Federally  owned  oil  and  gas  originating 
in  units  of  the  National  Park  System. 
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Such  operations  are  subject  to 
regulations  found  at  36  CFR  part  9, 
subpart  B.  The  coostruction,  operation 
and  maintenance  of  rights-of-way  for 
new  and  existing  transpark  petroleum 
product  pipelines  occupying  park  lands 
that  originate  and  terminate  outside  a 
park  unit,  must  comply  with  the 
requirements  of  36  CFR  part  9,  subpart 
B.  Where  issuance  of  a  right-of-way 
permit  is  specifically  authorized  by  a 
park  unit's  enabling  statue  or  other 
authority,  such  right-of-way  must  also 
comply  with  the  procedures  set  forth  in 
thisp^. 

(e)  The  regulations  in  this  part  do  not 
apply  to  applicants  seeking  access  to 
Fedraal  mineral  leases  or  non-Federal 
minerals  outside  park  boundaries. 
Those  applicants  must  meet  the 
requirements  of  36  CFR  part  9. 

ffl  No  new  right-of-way  permit  will  be 
issued  for  activities  within  park  areas  on 
lands  or  waters  proposed  for  or 
designated  as  wilderness  under  the 
Wilderness  Act  of  1964  (16  U.S.C  1131- 
1136). 

(g)  Applications  for  transportation 
and  utility  system  corridors  in  Alaska 
pursuant  to  Title  XI  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  {16  U.S.C.  3161  et  seq.)  must  be 
made  under  regulations  at  43  CFR  part 
36. 

(h)  Applications  for  a  right-of-way 
permit  for  a  park  area  will  be  submitted 
to  the  Authorized  OfBcer  for  the  park 
area.  Pursuant  to  any  statute  applicable 
to  lands  and  waters  administered  by  the 
National  Park  Service  and  pursuant  to 
the  regulations  in  this  part,  right-of-way 
permits  are  subject  to  the  approval  of 
the  Director.  The  Director  may  delegate 
this  approval  authority  in  writing. 

f14w3    tMMUons. 

The  following  definitions  apply  to 
this  part: 

Applicant  means  any  individual;  any 
partnership,  corporation,  association  or 
other  business  entity;  and  any  Federal, 
State  or  local  governmental  entity, 
including  a  municipal  corporation, 
submitting  an  application  under  this 
part. 

Authorized  Officer  means  a  park  area 
superintendent  or  a  delegate  appointed 
in  writing  by  the  superintendent. 

Construction  means  any  work, 
whether  permanent  or  temporary  in 
nature,  under  the  authority  of  a  right-of- 
way  permit  from  initiation  until 
completion  of  the  necessary  activities  to 
establish  the  use  for  which  the  permit 
is  issued. 

Right-of-way  means  the  land  or  water 
area  in  a  park  area  authorized  to  be  used 
or  occupied  under  a  right-of-way 
permit 


Right-of-way  pennit  is  an  authorizing 
document  that,  without  conveying  any 
title  interest,  provides  permission  to 
occupy  and  use  lands  or  waters  within 
a  park  area  under  certain  terms  and 
conditions  and  for  specified  purposes, 
which  is  nonexclusive,  revocable, 
terminable  and  unassignable. 

f14.4    Infonnation  collaction. 

(a)  The  information  collection 
requirements  contained  in  §  14.21  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3507  et  seq.,  and  assigned 
approval  number  1004-0060.  The 
information  being  collected  is  necessary 
to  enable  the  Superintendent  to  issue 
right-of-way  permits.  The  public  is 
being  asked  to  provide  this  information 
in  order  for  the  park  to  determine 
whether  a  permit  should  be  issued,  to 
track  the  number  of  permits  issued  and 
to  whom  they  are  issued.  These  permits 
are  required  by  16  U.S.C.  5  and  79.  and 
by  23  U.S.C.  317. 

(b)  The  NFS  needs  the  following 
information  to  issue  a  permit: 

(1)  Name,  address  and  telephone 
number  of  the  company  requesting  a 
right-of-way  permit. 

(2)  Contact  person  representing  the 
company. 

(3)  Type  of  right-of-way  permit 
requested. 

(4)  Rehabilitation  and  revegetation 
requirements,  if  required. 

(5)  Environmental  assessment,  if 
required. 

(c)  The  public  reporting  burden  for 
the  collection  of  information  in  §  14.21 
is  estimated  to  average  from  2-20  hours 
{>er  response  depending  on  the  size  of 
right-of-way  applied  for,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  revievang 
the  collection  of  information.  Send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collection  Officer,  Docket 
No.  1024- ACOl,  National  Park  Service, 
1849  C  Sbwt.  NW,  Washington.  D.C. 
20240;  and  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior  (1004-0060),  Washington,  D.C. 
20503. 

Subpart  B — ^Tenns  and  Conditions  of 
Rtght-of-Way  Pennit 

f  14.10    Purpoaa. 

The  purpose  of  this  subpart  is  to 
describe  the  nature,  limitations  and  the 


terms  and  conditions  of  a  right-of-way 
permit  issued  in  accordance  with  this 
part.  This  subpart  does  not  apply  to 
highway  easement  deeds  that  are 
addressed  in  subpart  E  of  this  part 

f  14.11    Nature  Of  right-of-way  permit 

(a)  A  right-of-way  permit  is  not  a  grant 
of  permanent  interest,  an  abandonment 
of  use  and  occupancy  of  the  premises  by 
the  United  States  or  a  waiver  of  any 
regulatory  authority  of  the  United 
States.  The  use  permitted  will  not  be 
greater  than  a  right-of-way  permit 
revocable  at  the  discretion  of  the 
Authorized  Officer,  unless  otherwise 
specifically  authorized  by  statute.  The 
permitted  use  does  not  give  the 
permittee  an  estate  in  fee,  limited  estate, 
interest  in  the  land  or  any  right  to  take 
from  a  park  area  any  mineral, 
consolidated  material,  earth,  wood  or 
stone  for  construction  or  other  purposes 
not  specifically  permitted. 

(b)  A  right-of-way  permit  will  only  be 
for  the  specifically  described  use 
approved  in  writing  by  the  Regional 
Director.  A  right-of-way  permit  may  not 
be  transferred  or  assigned  to  another 
party  except  as  otherwise  provided  in 
this  part. 

(c)  A  right-of-way  permit  does  not 
limit  the  authority  of  the  Regional 
Director  to  approve  additional  right-of- 
way  permits  within  or  adjacent  to  the 
permitted  right-of-way,  nor  does  it 
authorize  a  permittee  to  impose  charges 
for  the  additional  use  of  the  right-of-way 
made  subject  to  such  right-of-way 
permits. 

(d)  The  width  or  area  of  a  right-of-way 
under  this  part  is  determined  by  the 
Authorized  Officer  and  will  not  be 
greater  than  that  required  for  the 
permitted  use,  nor  exceed  that 
authorized  by  law. 

(e)  A  right-of-way  permit  will  not  be 
issued  for  a  period  longer  than  ten 
years,  unless  otherwise  specified  in  the 
permit  criteria. 

f  14.12    UnautfiortzMl  occupanqr. 

Occupying  or  using  Federal  lands 
within  a  park  area  for  constructing, 
maintaining,  operating  or  mmoving  any 
utility,  highway  or  other  facility,  except 
where  specifically  authorized  by  permit 
according  to  this  part,  is  prohibited  and 
subject  to  the  penalties  established  in  36 
CFR  1.3. 

§14.13    Tarma  and  condWona. 

(a)  The  Authorized  Officer  will 
include  in  a  right-of-way  permit  terms 
and  conditions  pertaining  to  the  extent, 
duration,  location,  construction, 
operation,  maintenance  and  termination 
of  activities  authorized  by  the  permit 
and  additional  stipulations  to  include, 
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but  not  be  limited  to,  requirements  for 
the  permittee  to: 

(1)  Comply  with  State  and  Federal 
laws  and  regulations  applicable  to  the 
park  area  and  the  authorized  use  for 
which  the  right-of-way  permit  is  issued. 

(2)  Ensure  that  construction  or  other 
activities  concerning  right-of-way 
permits  will  not  violate  applicable  air 
and  water  quality  standards  or  other 
standards  established  by  or  pursuant  to 
applicable  Federal  or  State  law  and 
regulations  or  Executive  Order. 

(3)  Ensure  compliance  with 
applicable  State  standards  for  public 
health  and  safety,  environmental 
protection  and  siting,  construction, 
operation  and  maintenance  when  those 
standards  are  more  stringent  than 
apnlicable  Federal  standards. 

14)  Ensure  that  the  facilities  and 
appurtenances  constiructed  on  the 
prescribed  right-of-way  are  maintained 
and  operated  consistent  with  the 
purposes  of  the  permit 

(5)  Comply  with  otiier  applicable 
statutes  and  regulations  with  respect  to 
the  occupancy  and  use  of  a  park  area  as 
may  be  found  by  the  Authorized  Officer 
to  be  necessary  as  a  condition  to  the 
approval  of  the  right-of-way  permit  to 
render  its  use  compatible  with  the 
public  interest. 

(6)  Halt  any  activities  and 
immediately  notify  the  Authorized 
Officer  upon  discovery  of  archeological, 
paleontological  or  historical  resources. 
The  permittee  must  submit  to  the 
Authorized  Officer  a  written  report  of 
any  findings  during  the  construction 
phase,  and  otherwise  comply  with  the 
requirements  of  the  National  Historic 
Preservation  Act,  the  Archeological 
Resources  Protection  Act  and  the  Native 
American  Graves  Protection  and 
Repatriation  Act.  All  arti&cts  unearthed 
or  discovered  are  the  property  of  the 
United  States  and  must  be  accessioned 
by  the  permittee  according  to  the 
standards  of  the  automated  National 
Catalog  System  before  relinquishing 
same  to  the  United  States. 

(7)  Comply  with  the  specifications  as 
listed  in  §  14.15  concerning  restoration 
and  rehabilitation  of  National  Park 
System  resources. 

(8)  Notify  the  Authorized  Officer,  in 
writing,  no  fewer  than  ten  working  days 
before  the  start  of  construction  and 
initiate  construction  within  two  years  of 
the  date  of  permit  approval. 

(9)  Initiate  construction  within  two 
yeare  of  the  date  of  permit  approval,  or 
some  other  time  acceptable  to  the 
authorizing  official,  and  establish  a 
reasonable  time  for  the  disposition  of 
personal  property  upon  cancellation  or 
termination  of  a  right-of-way  pennit 
pursuant  to  §  14.26. 


(10)  Establish  fire  prevention  systems 
and  ensure  initial  suppression 
capability  for  wildland  and  structural 
fires  on  or  near  the  park  area  to  be 
occupied  under  the  right-of-way  pennit. 
This  may  include  sprinkler  systems  for 
structures  and/or  agreements  with  local 
fire  agencies. 

(11)  Ensure  nondiscrimination  in  the 
construction,  operation  and 
maintenance  of  the  authorized  use.  The 
permittee  will  not  discriminate  against 
any  employee  or  applicant  for 
employment  because  of  race,  creed, 
color,  sex  or  national  origin  and  will 
require  an  identical  provision  to  be 
included  in  all  authorized  subcontracts. 

(12)  Operate  and  maintain  safe 
practices  during  the  construction, 
operation  and  maintenance  of  the 
authorized  use  and  ensiire  occupational 
safety  and  the  public  health  are  not 
jeopardized. 

(13)  Ensure  that  the  Authorized 
Officer  has  access  to  the  area  and 
facilities  at  any  time  without  restiiction. 

(14)  Agree  to  reimburse  all  costs  to  the 
government  and  to  pay  all  fees 
according  to  subpart  D  of  this  part. 

(b)  A  bond  or  other  security 
satisfactory  to  the  Authorized  Officer 
may  be  required  to  secure  the 
obUgations  imposed  by  the  pennit  and 
apnlicable  laws  and  r^ufations. 

fc)  A  permittee  will  promptiy  notify 
the  Authorized  Officer  of.  and 
compensate  the  United  States  for,  the 
fidl  value  of  all  injury,  loss  or  damages 
to  the  lands  and  resources,  or  other 
property  of  the  United  States  caused  by 
the  permittee,  its  contractors,  agents  or 
employees,  as  determined  by  the 
Authorized  Officer,  and  will  be 
responsible  for  costs  incurred  by  the 
National  Park  Service  that  result  from 
any  fire  suppression  activities  or 
cleanup  of  petroleum  product  or 
hazardous  waste  spills  caused  by  the 
permittee. 

(d)  Upon  accepting  a  right-of-way 
permit,  a  permittee  agrees  that  such 
permit  is  issued  uponnhe  express 
condition  that  the  United  States,  its 
agents  and  employees,  will  be  free  from 
all  liabilities  and  claims  for  damages 
and/or  suits  for,  or  because  of  any  injury 
or  death  to  any  person  or  property, 
whether  to  the  person  or  property  of  the 
permittee,  its  agents  or  employees,  or 
third  parties,  from  any  cause  during  the 
term  of  this  permit  occasioned  by  any 
occupancy  or  use  of  the  permitted  right- 
of-way,  or  any  activity  carried  on  by  the 
permittee  in  connection  therewith;  and 
that  the  permittee  agrees  to  indemnify, 
defend,  save  and  hold  harmless  the 
United  States,  its  agents  and  employees, 
from  all  liabilities,  charges,  expenses 
and  costs  because  of  or  by  reason  of  any 


such  injuries,  deatiis,  liabilities,  claims, 
suits  or  losses  however  occurring,  or 
damages  growing  out  of  the  same. 

(e)  The  Authorized  Officer  will 
include  a  condition  imposing  strict 
liability  and  specifying  a  maximxun 
limitation  on  liability  that,  in  the 
judgement  of  the  Autiiorized  Officer,  is 
commensurate  with  the  foreseeable  risk 
or  hazards  associated  with  the 
permittee,'s  use  of  park  land. 

(f)  A  permittee  that  is  a  State  or  local 
government  or  agency  or 
instrumentality  thereof,  will  be  liable  to 
the  fullest  extent  its  laws  allow  at  the 
time  the  right-of-way  permit  is  issued. 
When  the  power  to  assume  liability  is 
hmited  by  law,  the  permittee  will  be 
required  to  repair  damages  or  make 
restitution  to  the  fullest  extent  of  its 
powers  at  the  time  any  damage  or  injiuy 
occurs. 

(g)  Hazardous  materials  and  toxic 
substances;  emergency  action  plan 
requirements.  (1)  The  permittee  will  not 
use,  generate  or  store  on  the  right-of- 
way  any  toxic  substance  as  defined  by 
the  Toxic  Substances  Control  Act  of 
1976  (15  U.S.C.  2601-1692),  or 
hazardous  substance  or  hazardous  waste 
as  defined  by  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (42  U.S.C 
9601-9675),  or  the  Resource 
Conservation  and  Recovery  Act  of  1976 
(42  U.S.C.  6901-6992k),  except  as 
provided  in  the  permit 

(2)  The  permittee  must  request 
written  approval  fr^m  the  Authorized 
Officer  before  the  use,  generation  or 
storage  of  any  toxic  or  hazardous 
substance  or  hazardous  waste. 

(3)  The  permittee  must  immediately 
notify  the  Authorized  Officer  of  any 
leak,  spill  or  release  of  such  substances, 
in  addition  to  any  other  reports  as 
reauired  under  Federal  and  State  law. 

(4)  The  applicant  or  permittee  must 
show  to  the  satisfaction  of  the 
Authorized  Officer  that  an  emergency 
action  plan,  including  plans  for 
containment  and  cleanup  of  any  spills, 
and  any  other  conditions  required  by 
law,  has  been  completed  before  the  use, 
generation  or  storage  of  any  toxic  or 
hazardous  substance  or  hazardous 
waste. 

(h)  A  right-of-way  permit  may  be 
subject  to  modification,  adaptation  or 
cancellation,  without  liability  or 
expense  to  the  United  States,  if  the 
Authorized  Officer  determines  such 
action  to  be  necessary  to  avoid  conflict 
with  the  uses  for  which  the  park  area 
was  established. 

(i)  No  member  of  or  delegate  to 
Congress  or  Resident  Conunissioner  will 
be  admitted  to  any  share  or  part  of  a 
right-of-way  permit  or  to  any  benefit 
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that  may  arise  from  it,  but  this  provision 
will  not  apply  to  this  pennit  if  made 
with  a  corporation  for  its  general 
benefit. 

())  Failure  to  comply  with  any  of  the 
requirements  of  the  permit  may  lead  to 
cancellation  of  the  permit  by  the 
Authorized  OfGcer. 

§  1 4. 1 4    Additional  terms  and  conditions 
specific  to  electrical  transmission  and 
communication  lines. 

For  an  electrical  transmission  or 
communication  line,  a  permittee  will 
comply  with  the  following  terms  and 
conditions  in  addition  to  those  in 
§14.13: 

(a)  The  permittee  will  protect  all 
surrounding  communication  and 
electrical  transmission  lines  irova 
contact,  and  all  highways  and  railroads 
from  obstruction,  and  maintain  all 
transmission  lines  in  such  manner  as 
not  to  menace  life  or  property,  in 
accordance  with  the  National  Electric 
Safety  Code,  which  is  available  from: 
National  Fire  Protection  Association,  1 
Batterymarch  park,  Quincy  MA  02269- 
9101.  Telephone  617-770-3000. 

(b)  The  permittee  is  responsible  for 
avoiding,  and  liable  to  the  extent  of  law 
for  causing,  any  inductive  or  conductive 
interference  between  any  transmission 
line  or  other  works  constructed, 
operated  or  maintained  on  the  right-of- 
way,  and  any  radio  installation, 
telephone  line  or  other  communication 
facilities. 

§14.15    Rehabilitation  and  revegetation 
requirements. 

The  permittee  will  rehabilitate  and 
restore  those  areas  distuirbed  through 
construction  and/or  maintenance 
activities  authorized  by  the  right-of-way 
permit  to  the  satisfaction  of  the 
Authorized  Officer.  If  the  right-of-way  is 
to  be  constructed  in  a  disturbed  area, 
then  the  Authorized  Officer  may  require 
further  rehabilitation  and  revegetation 
of  the  right-of-way  in  compliance  with 
the  parks  enabling  legislation  and 
General  Master  Plan. 

(a)  The  permittee  will  clear  and  keep 
cleared,  as  necessary,  the  lands  within 
the  right-of-way  to  the  extent  and 
manner  directed  by  the  Authorized 
Officer,  and  to  dispose  of  all  vegetative 
and  other  material  cut,  uprooted  or 
otherwise  accumulated  during  the 
construction  and  maintenance  activities 
in  an  ^greed  upon  manner. 

(b)  The  permittee  will  not  cut, 
destroy,  or  remove  timber  without  first 
obtaining  written  permission  from  the 
Authorized  Officer.  The  permittee  moU 
reimburse  the  United  States  for  the 
market  value  of  merchantable  timber  or 
other  resources  removed. 


(c)  The  permittee  will  repair,  rebuild 
or  replace  in  kind  any  roads,  fences  and 
trails  destroyed  or  damaged  by 
construction  activities,  and  to  provide 
and  maintain  suitable  crossings  for  all 
roads  and  trails  that  intersect  the  works 
authorized  by  the  right-of-way  permit. 

(d)  The  permittee  will  meet  additional 
standards  as  agreed  upon  by  the 
permittee  and  the  authorized  officer. 

(e)  Bonding.  The  Authorized  Officer 
may  require  the  permittee  to  furnish  an 
acceptable  security  by  bond,  guaranty, 
cash,  certificate  of  deposit  or  other 
means  for  the  costs  of  rehabilitation  and 
revegetation.  The  Authorized  Officer 
will  not  release  the  bond  or  security 
until  a  final  inspection  is  conducted  to 
determine  that  all  rehabilitation 
requirements  have  been  satisfactorily 
completed  and  that  the  revegetation  of 
the  right-of-way  is  properly  established 
and  self-generating.  Failure  to 
rehabilitate  the  site  will  result  in  the 
forfeiture  of  all  or  part  of  the  bond.  The 
bond  in  this  instance  will  be  utilized  to 
rehabilitate  the  site.  The  bond  will 
never  be  deposited  to  the  U.S.  Treasury 
as  miscellaneous  receipts. 

(f)  Termination.  (1)  Prior  to 
termination  of  the  right-of-way  permit 
and  Implementation  of  rehabilitation 
and  revegetation,  the  permittee  will 
consult  with  the  Authorized  Officer  to 
insure  that  the  permittee  fully 
understands  and  will  comply  with  the 
agreed  upon  rehabilitation  and 
revegetation  measures  as  described  in 
the  permit. 

(2)  Failure  of  the  permittee  to  initiate 
or  complete  rehabilitation  within  the 
time  limits  and  to  the  standards 
imposed  by  this  section  will  be  grounds 
for  forfeiture  of  all  or  so  much  of  the 
bond  or  security  as  the  Authorized 
Officer  determines  is  necessary  to    ' 
achieve  successful  rehabilitation. 

(3)  Should  the  permittee  disagree  with 
the  decision  of  the  Authorized  Officer, 
the  permittee  may  follow  the  appeal 
process  found  in  §  14.31. 

Subpart  C — Procedures 

}  14^    Preappiication. 

The  applicant  should  contact  the 
National  Park  Service  office  responsible 
for  management  of  the  park  area  before 
applying  for  a  right-of-way  permit. 
Information  concerning  application 
procedures,  time  requirements, 
clearances,  other  permits  and  licenses 
that  may  be  required  for  the  use. 
environmental  and  management 
concerns,  cost  reimbursement,  fees  and 
bonding  requirements,  and  any  other 
conditions  applicable  to  the  area  will  be 
provided. 


§14.21    Application  filing. 

(a)  Applications  for  a  right-of-way 
permit  must  be  filed  with  the 
Authorized  Officer  for  that  area.  An 
application  will  comply  with  §  14.42, 
and  will  also  include,  but  not  be  limited 
to,  the  following  information: 

(1)  Name  and  address  of  the  applicant 
and  the  applicant's  authorized  agent,  if 
applicable. 

(2)  A  description  of  the  proposed  use. 

(3)  A  survey  map  or  drawing 
acceptable  to  the  Authorized  Officer 
showing  limits  of  the  proposed  use  area 
as  specified  in  paragraph  (c)  of  this 
section. 

(4)  A  statement  of  the  possible 
environmental,  social  and  economic 
impacts  of  the  proposal  and  its 
alternatives. 

(5)  A  statement  describing  possible 
impacts  of  the  proposal  and  its 
alternatives  on  any  known  cultural, 
historic  and  archeological  resources. 

(6)  A  description  of  the  alternatives, 
routes  and  modes  considered  by  the 
applicant  when  developing  the 
proposal,  including  alternate  routes  not 
using  the  park  area  and  a  written 
statement  of  why  the  route  through  the 
park  area  is  otherwise  necessary. 

(7)  Proof  of  the  possession  of  or 
application  for  any  Federal,  State  or 
other  licenses,  permits  or  other  evidence 
of  compliance  for  the  proposed  use. 

(8)  Certification  that  the  applicant  is 
a  citizen  of  the  United  States,  or  in  the 
case  of  a  partnership,  association  or 
corporation,  as  being  subject  to  the  laws 
of  any  State  or  the  United  States  and 
that  the  information  submitted  is  correct 
to  the  best  of  the  applicant's  knowledge. 

(9)  Proposed  beginning  and 
completion  dates  for  the  proposed  use. 

(b)  Evidence  of  right  to  use  water.  If 
the  proposed  use  involves  the  storage, 
diversion  or  conveyance  of  water,  the 
applicant  will  file  a  statement  of  the 
proper  State  official,  or  other 
appropriate  evidence,  showing  a  legally 
recognized  right  to  utilize,  transport, 
divert  and/or  store  water.  Where  the 
State  requires  an  applicant  to  obtain  a 
right-of-way  permit  as  a  prerequisite  to 
the  issuance  of  evidence  of  a  water 
right,  a  right-of-way  pennit  may  be 
issued  conditioned  upon  the  subsequent 
filing  within  a  specified  time  of  the 
required  evidence  of  rights  to  use, 
transport,  divert  and/or  store  water  from 
the  State  official.  The  right-of-way 
permit  will  terminate  at  the  expiration 
of  such  specified  period  if  the  evidence 
is  not  produced. 

(c)  Maps.  An  applicant  must  submit 
with  the  permit  application  three  copies 
of  drawings  and  maps  that  are 
sufficiendy  accurate,  to  the  satisfaction 
of  the  Authorized  Officer,  so  that  the 
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right-of-way  may  be  precisely  located  on 
the  ground  by  any  competent  engineer 
or  land  surveyor,  and,  at  a  minimum- 

(1)  Show  the  park  boundaries  and 
prominent  features  in  the  vicinity  of  the 
requested  use. 

(2)  Have  an  exartly  located  and 
described  point  of  beginning  and  ending 
to  locate  accurately  where  the  proposed 
use  enters  and  exits  the  park  area  and 
to  show  also  any  prominent  or 
significant  park  features  the  proposed 
use  will  pass,  go  through,  under  or  over. 

(3)  Be  of  a  scale  appropriate  to  the 
proposed  use,  but  large  enough  to  show 
detail,  with  the  scale(s)  shown  on  the 
face  of  the  drawing. 

(4)  Present  the  proposed  use  in  strips 
using  match  lines  rather  than  reduce  the 
map  scale,  if  the  length  of  the  proposed 
use  is  such  that  it  cannot  be  shown  as 
one  continuous  line  on  a  standard 
engineering  drawing. 


§  1 4.22    Timely  construction, 
nonconstruction  and  nonuse. 

(a)  Unless  otherwise  provided  by  law, 
or  otherwise  specified  in  the  pennit, 
construction  must  begin  within  two 
years  of  the  date  the  right-of-way  permit 
is  issued. 

(b)  Failure  of  the  permittee  to  use  or 
occupy  the  right-of-way  for  the  purpose 
for  which  the  permit  was  issued  for  any 
continuous  two-year  period  will 
constitute  a  presumption  of 
abandonment. 

(c)  The  Authorized  Officer  will 
consider  applications  for  an  extension 
of  the  beginning  date  for  construction  or 
right-of-way  rehabilitation  upon  receipt 
of  the  following: 

(1)  A  request  from  the  permittee  90 
days  before  the  termination  of  the  two- 
year  period  under  paragraph  (a)  of  this 
section; 

(2)  A  statement  justifying  the  need  for 
the  extension  including,  but  not  limited 
to,  the  permittee's  demonstrated     , 
intention  to  accomplish  the  permitted 
work,  meet  construction  schedules  and 
initiate  rehabilitation  efforts;  and 

(3)  Documentation  of  evidence  of 
extenuating  circumstances  beyond  the 
control  of  the  permittee  that  require  the 
extension. 

(d)  Failure  of  the  permittee  to  comply 
with  the  requirements  of  this  section 
will  result  in  cancellation  of  the  permit. 

(e)  Completion  of  construction.  (1) 
Construction  must  be  completed  wiUiin 
the  period  set  forth  in  the  permit. 

(2)  Within  90  days  after  completion  of 
construction,  or  after  all  restoration, 
rehabilitation  and  revegetation 
requirements  have  been  satisfied, 
whichever  is  later,  the  permittee  will 
notify  the  Authorized  Officer  of 
completion  and  show,  to  the  satisfaction 


of  the  Authorized  Officer,  that  all 
applicable  pennit  criteria  have  been 
met. 

§14.23    Deviation  from  approved  rigtit-of- 
way. 

No  deviation  bom  the  location  of  an 
approved  right-of-way  will  be  initiated 
by  the  permittee  without  the  prior 
written  approval  of  the  Authorized 
Officer.  The  Authorized  Officer  may 
require  the  filing  of  a  new  application 
in  accordance  with  §  14.21  where,  in  the 
Authorized  Officer's  judgment,  a 
deviation  significantly  changes  the 
intent  or  purposes  of  the  original  right- 
of-way,  or  that  has  the  potential  to  cause 
greater  or  substantially  different  impacts 
to  park  resoiuces  than  the  original 
approved  use. 

§14.24    Immediate  suspension  Of 
activities. 

(a)  If  the  Authorized  Officer 
determines  that  an  immediate 
temporary  suspension  of  activities 
within  a  permitted  right-of-way  is 
necessary  to  protect  park  resources, 
public  healtii  or  safety,  or  the 
environment,  the  Authorized  Officer 
may  prompUy  suspend  such  permitted 
activities  as  deemed  appropriate. 

(b)  The  Authorized  Officer  may  issue 
an  immediate  temporary  suspension 
order  orally,  to  be  followed  in  writing, 
at  the  site  of  t^e  activity  to  the  permittee 
or  a  contractor  or  subcontractor  of  the 
permittee,  or  to  any  representative, 
agent  or  employee  of  the  permittee.  Any 
oral  order  will  be  followed  with  a 
written  order. 

(c)  Upon  the  issuance  of  a  suspension 
order,  tie  permittee  or  on-site  agent-in- 
charge  must  suspend  all  activity 
associated  with  the  suspension  order. 
An  order  of  immediate  suspension  of 
activities  will  remain  in  effect  until  the 
Authorized  Officer  issues  a  written 
order  permitting  resumption  of 
activities. 

(d)  Any  time  after  an  order  of 
immediate  suspension  has  been  issued, 
the  permittee  may  file  a  request  with  the 
Authorized  Officer  for  permission  to 
resume  activities.  The  request  will  be  in 
writing  and  will  contain  a  statement  of 
the  facts  supporting  the  request  for 
resumption. 

(e)  The  Authorized  Officer  will  grant 
or  deny  the  permittee's  request  to 
resume  activities  within  five  working 
days  of  the  date  the  permittee's  request 
is  filed. 

(f)  The  United  States  will  not  be  liable 
for  any  claims  arising  from  the 
immediate  temporary  suspension  of  the 
permittee's  use. 


§14.25    Cancellation  of  pennit 

(a)  The  Authorized  Officer  may  cancel 
a  right-of-way  j)ermit  upon  a 
determination  that  the  permittee  has 
failed  to  comply  with  applicable  laws, 
regulations  or  Executive  Orders,  or  any 
special  terms,  conditions  or  stipulations 
of  the  right-of-way  permit,  or  has 
abandoned  the  right-of-way  as  described 
in  §  14.22. 

(b)  Before  canceling  a  right-of-way 
pennit  purstiant  to  paragraph  (a)  of  this 
section,  the  Authorized  Officer  will  give 
the  permittee  written  notice  that  such 
action  is  being  considered  and  the 
reasons  therefore,  and  will  establish  in 
such  notice  a  deadline  for  the  permittee 
to  comply  with  the  terms  of  the  permit 

(c)  No  right-of-way  permit  will  be 
canceled  except  on  die  issuance  of  a 
specific  written  order  of  cancellation  by 
the  Authorized  Officer. 

(d)  No  administrative  proceeding  will 
be  required  in  those  cases  where  the 
permit  terminates  under  the  terms 
specified  within  the  permit 

§14.26    Disposition  of  personal  property 
and  Improvements  upon  termination  of 
right-ol-way  permit 

After  tennination  of  a  right-of-way 
permit,  the  permittee  will,  unless 
otherwise  directed  in  writing  by  the 
Authorized  Officer,  remove 
improvements  or  personal  property  and 
restore  the  site  to  a  condition 
satisfactory  to  die  Authorized  Officer.  If 
the  f)ermittee  fails  to  remove  such 
improvements  or  personal  property,  all 
improvements  and  personal  property 
will  become  the  property  of  the  United 
States,  but  the  permittee  will 
nevertheless  remain  liable  for  all  costs 
of  removal  of  the  improvements  of 
personal  property  and  for  rehabilitation 
and  revegetation  of  the  right-of-way. 


§14.27    Amendments. 

(a)  A  right-of-way  permit  may  be 
amended  any  time,  either  at  the 
discretion  of  the  Authorized  Officer,  or 
upon  a  written  filing  by  the  permittee 
requesting  amendment  of  the  pennit 
Such  amendments  shall  be 
accomplished  with  the  written  and 
signed  agreement  of  both  parties. 

(b)  In' making  such  amendments,  the 
Authorized  Officer  may  modify  the 
terms,  conditions  or  fees  and  charges  of 
the  pennit,  and  impose  new  stipulations 
to  reflect  any  changes  in  conditions, 
requirements  or  market  values. 

(c)  The  filing  of  a  new  application 
pursuant  to  §  14.21  may  be  required  if 
the  Authorized  Officer  determines  that 
the  requested  amendments  require 
significant  deviation  from  the  approved 
right-of-way  permit 
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§14.28    ftanewai  of  a  rigm-of-Kvay  panntt. 

(a)  Upon  written  request  to  the 
Authorized  Officer  by  the  permittee, 
and  within  the  six  months  before  the 
stated  date  of  expiration,  the  Authorized 
Officer  may  approve  the  renewal  of  any 
existing  right-of-way  permit  in 
accordance  with  the  provisions  of  this 
section  and  any  other  applicable  laws 
and  regidations  in  effect  at  the  time  of 
renewal,  so  long  as  the  activity  or 
facility  will  continue  to  be  used  for  the 
purposes  authorized. 

(b)  Before  renewal,  the  Authorized 
Officer  may  modify  the  terms, 
conditions,  land  use  fees  and  charges, 
and  special  stipulations  of  the  permit  to 
reflect  any  changed  conditions, 
requirements,  land  uses,  market  values 
or  Federal  and  State  laws.  Federal 
Executive  Orders,  regulations  or 
management  plans. 

f  14.29    Ctiange  in  administrativ* 
Jurisdiction  over  lands. 

(a)  Except  as  otherwise  provided  for 
by  law,  a  change  in  the  administrative 
jurisdiction  over  the  lands  and  waters 
from  another  Federal  agency  to  the 
National  Park  Service  will  not  cause  an 
existing  right-of-way  permit,  grant  or 
other  authorizing  instrument  to  be 
canceled,  if  there  is  no  change  in  the 
approved  use. 

(b)  The  holder  of  the  permit,  grant  or 
other  authorizing  instrument  must 
comply  with  all  additional  laws, 
executive  orders  and  regulations 
applicable  to  the  park  area. 

ic)  When  a  right-of-way  permit,  grant 
or  other  authorizing  instnmient 
transferred  from  another  Federal  agency 
to  the  jurisdiction  of  the  NFS  expires, 
the  holder  of  the  permit,  grant  or 
authorizing  instrument  may  apply  for  a 
right-of-way  permit  pursuant  to  this 
part,  to  the  Authorized  Officer  to 
continue  the  use  of  the  right-of-way. 
The  renewal  procedures  of  §  14.28  are 
not  applicable  to  this  section. 

S 14^    Transfer  of  right-of-way  psrmit 

(a)  A  proposal  by  the  permittee  to 
transfer  any  right-of-way  permit  to 
another  p^ty,  in  whole  or  in  part,  will 
be  made  in  accordance  with  applicable 
provisions  of  §  14.21 ,  as  determined  by 
the  Authorized  Officer. 

(b)  No  transfer  of  a  permit  will  be 
recognized,  and  no  construction  or  uses 
allowed,  until  the  transfer  is  first 
approved  in  writing  by  the  Authorized 
Officer.  Such  transfer  must  be  filed  in 
accordance  with  applicable  regulations 
at  the  time  of  transfer  and  must  be 
supported  by  the  stipulation  that  the 
transfer  applicant  agrees  to  comply 
with,  and  to  be  bound  by,  the  terms  and 
conditions  of  the  right-of-way  permit 


(c)  All  filings  for  transfer  approval 
made  pursuant  to  this  section  must  be 
accompanied  by  an  application  fee  in 
accordance  with  §  14.42(a)  and  an 
administrative  processing  fee  in 
accordance  with  §  14.42(b). 


S  14.31 

Should  the  permittee  disagree  with  a 
decision  of  the  Authorized  Officer  in 
connection  with  the  regulations  in  this 
part,  the  permittee  may  file  a  written 
statement  to  that  effect  with  the 
Authorized  Officer.  The  written 
statement  will  detail  the  reason(s)  why 
the  decision  is  contrary  to,  or  in  conflict 
with  the  facts,  the  law,  these 
regulations,  or  is  otherwise  in  error.  No 
appeal  will  be  considered  unless  it  is 
filed  with  the  Authorized  Officer  within 
thirty  (30)  days  after  the  date  of 
notification  to  the  permittee  of  the 
action  or  decision.  Upon  receipt  of  such 
written  statement,  the  Authorized 
Officer  shall  prompUy  review  the  action 
or  decision  and  either  reverse  the 
original  decision  or  prepare  a  separate 
statement,  explaining  that  decision  and 
the  reasons,  and  forward  the  statement 
and  record  of  appeal  to  the  Regional 
Director  of  the  geographic  area  in  which 
the  Authorized  Office  is  located,  for 
review  and  decision. 

Subpart  D— Fees  and  Charges 

f  14.40    Purpoas. 

The  purpose  of  this  subpart  is  to 
delineate  and  establish  procedures  for 
the  payments  of  the  unique  fees  and 
charges  associated  with  a  right-of-way 
permit.  Payments  are  required  pursuant 
to  this  subpart  for  the  following 
categories: 

(a)  An  application  processing 
payment: 

(b)  A  reimbursement  for 
administrative  and  other  appropriate 
costs  incurred  by  the  National  Park 
Service; 

(c)  An  annual  payment  for  monitoring 
and  inspection;  and 

(d)  A  fee  for  the  use  and  occupancy 
of  a  park  area  at  fair  market  value. 

S  14.41  Exemptions. 

The  regulations  of  this  subpart  do  not 
apply  to  the  following: 

(a)  Federal  agencies,  or  where  the 
right-of-way  is  for  the  sole  and  exclusive 
use  and  benefit  of  the  National  Park 
Service. 

(b)  For  §  14.43  only.  State  and  local 
governments  or  agencies  or 
instrumentalities  thereof,  including 
counties,  parishes,  boroughs  and  other 
taxing  districts,  where  the  use  is 
exclusively  for  respective  governmental 
purposes  and  for  electric  or  telephone 


fecilities  financed  pursuant  to  the  Rural 
Electrification  Act  of  1936  (7  U.S.C.  31). 
Provided,  however,  that  if  an  applicant 
derives  revenue  from  charges  levied  on 
customers  for  services  as  would  a  profit 
making  corporation  or  business,  the 
applicant  is  not  exempt  from  charges 
under  this  subpart. 

(c)  When  Federal  law  specifically 
prohibits  the  charging  of  fees,  or 
specifically  establishes  a  different  fee 
schedule,  rate,  structure  or  other 
procedure. 

f  14.42    Reimbursement  of  costs. 

(a)  Application  payment.  An 
applicant  for  a  right-of-way  permit  must 
submit  with  each  application  a  one-time 
payment  of  $100  to  cover  initial 
processing  costs. 

(b)  Adimnistrative  processing.  (1)  An 
applicant  for  a  right-of-way  permit  will 
reimburse  the  United  States  for 
administrative  and  other  appropriate 
costs  incurred  by  the  National  Park 
Service  in  processing  the  application. 

(2)  When  an  application  is  received, 
the  Authorized  Officer  will  provide  the 
applicant  an  estimate,  based  upon  the 
best  available  information,  of  costs 
expected  to  be  incurred  by  the  United 
States  in  processing  the  application. 
When  the  estimated  costs  exceed 
$2,500,  the  Authorized  Officer  will 
either  require  the  applicant  to  remit  the 
full  payment  of  the  estimated  costs 
before  processing  the  application,  or 
require  a  bond  or  other  security 
pursuant  to  paragraph  (b)(8)  of  this 
section.  Such  payments  may  be 
subsequenUy  refunded  or  adjusted  as 
provided  by  paragraph  (b)(6)  of  this 
section. 

(3)  Before  the  issuance  of  a  right-of- 
way  permit,  the  applicant  will  be 
required  to  pay  any  additional  amounts, 
to  the  extent  the  costs  of  the  United 
States  have  exceeded  the  payments 
required  by  paragraphs  (b)(1)  and  (2)  of 
this  section. 

(4)  An  applicant  who  withdraws  an 
application  for  a  permit  before  a 
decision  is  reached  on  the  issuance  of 
the  permit  is  responsible  for  costs 
incurred  by  the  United  States  in 
processing  such  application  up  to  the 
date  upon  which  the  Authorized  Officer 
receives  written  notice  of  the 
withdrawal,  and  for  costs  subsequently 
incurred  by  the  United  States  in 
terminating  the  application  review 
process.  Reimbursement  by  the 
applicant  of  such  incurred  costs  will  be 
due  within  30  days  of  receipt  of  notice 
of  the  amount  due. 

(5)  An  applicant  whose  application  is 
denied  is  nevertheless  responsible  for 
paying  the  application  and 
administrative  costs  incurred  by  the 
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National  Park  Service  in  processing  the 
application.  Additional  costs  that  have 
not  been  paid  in  accordance  with 
paragraphs  (b)(1).  (2)  and  (3)  of  this 
section,  are  also  due  within  90  days  of 
receipt  of  notice  firom  the  National  Park 
Service  of  the  amount  due. 

(6)  If  payment  exceeds  the  actual  costs 
incurred  pursuant  to  paragraphs  (b)(2) 
and  (3)  of  tiiis  section,  the  National  Park 
Service  will  refund  the  amount  under 
the  authority  of  43  U.S.C.  1374,  or  may 
adjust  futiire  billings  to  credit  the 
applicant's  accoimt  for  overpayment 
Neither  an  applicant  nor  a  permittee 
may  adjust  any  billing  by  the  National 
Park  Service  without  prior  written 
approval. 

(7)  When  two  or  more  appUcations  for 
a  right-of-way  permit  are  filed  that  the 
Authorized  Officer  determines  to  be  in 
competition,  each  applicant  will 
reimburse  the  National  Park  Service 
according  to  paragraphs  (b)(1)  through 
(6)  of  this  section,  except  that  costs  not 
readily  attributable  to  only  one  of  the 
applications,  such  as  costs  for  an 
environmental  impact  statement,  will  be 
paid  by  each  applicant  in  equal  shares. 

(8)  The  Authorized  Officer  may 
require  an  applicant  to  furnish  security 
of  an  acceptable  amount  by  bond, 
guaranty,  cash,  book  entiy  deposits  or 
other  means,  for  costs  under  paragraphs 
(bid)  through  (7)  of  this  section.  The 
Authorized  Officer  may  require  such 
additional  security  or  substitution  of 
security  as  the  Authorized  Officer 
deems  appropriate. 

(9)  When  more  than  one  person, 
partnership,  corporation,  association  or 
other  entity  apply  together  for  a  right-of- 
way  permit,  each  such  applicant  will  be 
jointiy  and  severally  Uable  for  costs 
under  paragraphs  (b)(1)  through  (6)  of 
this  section. 

(10)  When  two  or  more  noncompeting 
applications  for  right-of-way  permits  are 
received  for  what,  in  \he  judpnent  of 
die  Authorized  Officer,  is  a  common 
right-of-way  system,  all  applicants  will 
be  jointly  and  severally  liable  for  costs 
under  paragraphs  (b)(1)  through  (6)  of 
this  section  for  the  entire  system, 
subject  however,  to  the  provisions  of 
paragraphs  (b)(8)  and  (9)  of  this  section. 

(c)  Monitoring  and  inspection.  (1)  The 
permittee  will  make  in  advance  an 
annual  payment  as  determined  by  the 
Authorized  Officer,  to  the  National  Park 
Service  for  monitoring  and  inspection  of 
the  right-of-way.  Such  payment  will  be 
sufficient  to  cover  all  costs  by  the 
National  Park  Service  or  its  agents  for 
monitoring  the  construction,  operation, 
maintenance  and  termination  of  all 
right-of-way  activities  and  facilities,  and 
for  the  protection  of  surrounding  lands. 
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(2)  Within  30  days  of  receipt  of  a  bill 
fitJin  the  National  Park  Service  for  the 
estimated  annual  monitoring  and 
inspection  costs  for  die  upcoming  year, 
the  permittee  will  remit  such  estimated 
payment  to  the  National  Park  Service. 

(3)  In  any  year,  if  annual  costs  to  the 
National  Park  Service  exceed  the 
estimate  because  of  imforeseen 
circumstances,  the  permittee  will  be 
responsible  for  paying  all  such 
additional  costs  either  as  a  one-time 
payment  or  as  an  adjustinent  of  die  next 
annual  monitoring  charge. 


§14.43    Fes  for  use  and  occupancy. 

(a)  Once  an  application  has  been 
approved,  payment  in  advance  is 
required  before  the  issuance  of  a  right- 
of-way  permit  for  the  use  and 
occupancy  of  lands  and  waters  under 
the  administi^tion  of  the  National  Park 
Service.  The  charge  for  use  and 
occupancy  of  lands  and  waters 
authorized  by  a  right-of-way  permit 
issued  under  Uiis  part  will  be  die  fair 
market  value  of  the  right-of-way  as 
determined  by  the  Authorized  Officer 
using  sound  business  management 
principles,  including  but  not  limited  to 
en  appraisal. 

(b)  Periodic  or  lump-sum  payments 
may  be  required  at  die  discretion  of  die 
Authorized  Officer  and  as  indicated  in 
the  terms  and  conditions  of  the  permit 

(c)  Upon  the  relinquishment  or 
termination  of  a  permit  before  the 
expiration  of  its  term,  annual  fees  must 
continue  to  be  made  imder  this  section 
until  completion  of  equipment  removal 
and  rehabilitation  of  the  right-of-way 
pursuant  to  subpart  B  of  dds  part. 

(d)  The  charge  for  use  and  occupancy 
of  lands  and  waters  under  the 
regulations  of  this  part  will  not  be  less 
than  $100.00  per  year  for  any  right-of- 
way  permit  issued. 

(e)  If  a  charge  required  by  this  section 
is  not  paid  when  due,  and  such  default 
will  continue  for  60  days  after  notice, 
the  Authorized  Officer  may  cancel  die 
permit.  Upon  cancellation,  any 
structures  or  personal  property 
remaining  on  die  right-of-way  will  be 
considered  abandoned  and  be  disposed 
of  according  to  §  14.26,  unless  written 
permission  to  remove  has  been  granted 
by  die  Authorized  Officer. 

(f)  At  any  time  not  less  than  five  years 
after  eidier  die  issuance  of  the  permit  or 
the  last  revision  of  charges  thereunder, 
die  Audiorized  Officer,  after  reasonable 
notice  to  the  permittee,  may  review 
such  existing  charges  and  impose  such 
new  charges  determined  pursuant  to 
paragraph  (a)  of  this  section, 
commencing  widi  die  foUowing  charge 
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Subpart  E— Highway  Easements  Deeds 

514.50    Rl8m»of-s»«y  lor  highway 
purposes. 

(a)  Whenever  a  State  highway 
department  requests  a  right-of-way  from 
the  Secretary  of  Transportation  for 
purposes  of  a  highway  diat  is  part  of  the 
Federal  aid  primary  or  Federal  aid 
secondary  system,  or  is  part  of  the 
National  System  of  Interstate  or  Defense 
Highways,  pursuant  to  Tide  23.  United 
States  Code,  over  lands  or  interests  in 
lands  under  die  jurisdiction  of  die 
National  Park  Service,  die  Secretary  of 
Transportation,  acting  under  the 
provisions  of  23  U.S.C.  138,  must  first 
determine  that 

(1)  There  is  no  feasible  and  prudent 
alternative  to  die  use  of  such  land;  and 

(2)  Such  a  program  includes  all 
possible  planning  to  minimize  adverse 
impacts  to  National  Park  Service  lands 
and  resources  resulting  from  such  use 

(b)  Should  the  Secretary  of 
Transportation,  in  consultation  with  the 
Secretary  of  die  hiterior,  determine  diat 
there  is  no  feasible  and  prudent 
alternative  to  die  use,  and  diat  eiUier  no 
adverse  impacts  will  occur,  or  such 
adverse  impacts  that  might  occur  will  be 
mitigated  to  the  satisfaction  of  die 
National  Park  Service,  dien  die 
Secretary  of  Transportation,  acting 
pursuant  to  23  U.S.C.  317(b),  may  file 
notice  widi  die  Secretary  of  die  hiterior. 
The  Secretary  of  die  hiterior  dien  has 
four  months  to  review  and  certify  to  the 
Federal  Highway  Administiation 
approval  of  such  tiansfer  of  land  and.  if 
die  request  is  approved,  establish  such 
conditions  as  determined  necessary  to 
protect  the  park  area. 

(c)  If  both  the  Secretary  of 
Transportation  and  the  Secretary  of  the 
Interior  approve  the  request,  the 
Secretary  of  Transportation  will  then 
arrange  to  convey  to  die  State  highway 
departinent,  adequate  rights-of-way  and 
control  of  access  thereto.  Such  right-of- 
Mray  hiterest  will  be  conveyed  dirough 
a  highway  easement  deed  containing 
terms  and  conditions  satisfactory  to  the 
Secretary  of  the  Interior  for  the 
protection  of  park  values  and  resources 
and  in  accordance  to  the  purposes  for 
which  the  park  area  was  established. 

(a)  Separate  application  by  die  State 
highway  department  or  any  other 
applicant  must  be  made  to  the 
Authorized  Officer  to  obtain 
authorization  to  use  the  pari:  area  for 
other  purposes  within  such  highway 
right-of-way.  An  applicant  for  an 
additional  right-of-way  permit  must  first 
obtain  a  written  statement  from  the 
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State  highway  department  indicating  its 
approval  and  any  stipulations  it 
considers  desirable  for  the  additional 
right-of-way. 

(b)  Fut  ve  relocadon  or  change  of  the 
additional  right-of-way  made  necessary 
by  the  State  highway  use  will  be 
accomplished  at  the  expense  of  the 
additional  right-of-way  permittee. 

§  14.52    Termination  of  highway  use 

(a)  If  at  any  time  the  need  for  any  such 
lands  or  materials  for  highway  purposes 
pursuant  to  a  highway  easement  deed 
will  no  longer  exist,  notice  of  the  fact 
will  be  given  by  the  State  highway 
department  to  the  Secretary  of 
Transportation  and  such  lands  or 
materials  will  revert  to  the  control  of  the 
Secretary  of  the  Interior. 

(b)  Upon  receipt  of  such  notice,  the 
Secretary  of  Transportation  will 
immediately  notify  the  Secretary  of  the 
Interior  and  take  steps  as  necessary  to 
revoke  and  abandon  the  highway 
easement  deed  and  revest  the  Secretary 
of  the  Interior  with  clear  and  exclusive 
title  of  unencumbered  land. 

Dated:  November  13. 1996. 
Gterge  T.  Frampton,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Paiks. 

Note:  This  document  was  received  at  the 
Office  of  the  Federal  Register  on  November 
24. 1997. 
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Noncommercial  Educational 
Broadcasting  Compulsory  License 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  submitting  for 
public  comment  additional  settlement 
proposals  for  the  adjustment  of  the 
royalty  rates  for  the  noncommercial 
educational  broadcasting  compulsory 
license  and  proposed  regulations  for 
implementing  these  rates. 
DATES:  Comments  and  Notices  of  Intent 
to  Participate  are  due  by  December  29. 
1997.  If  comments  and  Notices  of  Intent 
to  Participate  are  not  received  by  this 
date,  the  proposed  terms  and  rates  shall 
become  effective  on  January  1, 1998. 


ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  comments,  and 
Notices  of  Intent  to  Participate,  should 
be  addressed  to:  Copyright  Arbitration 
Royalty  Panel  (CARP).  P.O.  Box  70977, 
Southwest  Station,  Washington.  DC 
20024.  If  hand  delivered,  an  original 
and  five  copies  of  comments,  and 
Notices  of  Intent  to  Participate,  should 
be  brought  to:  Office  of  the  Copyright 
General  Coimsel,  James  Madison 
Memorial  Building.  Room  LM-407.  First 
and  Independence  Avenue.  SE., 
Washington,  DC  20540. 
FOR  FURltER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel, 
William  J.  Roberts,  Senior  Attorney,  or 
Tanya  Sandros,  Attorney  Advisor. 
Copyright  Arbitration  Royalty  Pemel 
(CARP).  P.O.  Box  70977.  Southwest 
Station,  Washington,  D.C.  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202) 707-8366. 

SUPPlfMENTARY  INFORMATION: 

L  Background 

Section  118  of  the  Copyright  Act,  17 
U.S.C,  creates  a  compulsory  license  for 
the  use  of  published  nondramatic 
musical  works  and  published  pictorial, 
graphic,  and  sculptural  works  in 
coimection  with  nonconunercial 
broadcasting.  Terms  and  rates  for  this 
compulsory  license,  applicable  to 
parties  who  are  not  subject  to  privately 
negotiated  licenses,  are  published  in  37 
CFR  part  253  and  are  subject  to 
adjustment  at  five  year  intervals.  17 
U.S.C.  118(c).  The  last  adjustment  of  the 
terms  and  rates  for  the  section  118 
license  occurred  in  1992.  making  1997 
a  window  year  for  the  adjustment  of 
these  terms  and  rates.  57  FR  60954 
(December  22.  1992). 

Section  118(b)  provides  that  any 
copyright  owner  and  any  public 
broadcasting  entity  may  negotiate  the 
rates  and  terms  for  the  compulsory 
license,  or  in  the  absence  of  a  negotiated 
license, 

The  Librarian  of  Congress  shall,  pursuant 
to  Chapter  8,  convene  a  copyright  arfoitraUon 
royalty  panel  to  determine  and  publish  in  the 
Federal  Register  a  schedule  of  rates  and 
terms  which,  subject  to  paragraph  (2).  shall 
be  binding  on  all  owners  of  copyright  in 
works  specified  by  this  subsection  and  public 
broadcasting  entities,  regardless  of  whether 
such  copyright  owners  have  submitted 
proposals  to  the  Librarian  of  Congress  *  •  * 

Interested  parties  who  submit 
proposals  for  adjusting  the  terms  and 
rates  for  the  section  118  license  directly 
to  the  Librarian  of  Congress  may 
petition  the  Librarian  to  submit  these 
proposals  to  a  public  notice  and 
conunent  proceeding,  whereby 
copyright  owners  and  users  that  wotdd 


be  affected  by  the  proposals  are  given 
the  opportunity  to  challenge  them.  37 
CFR  251.63.  Any  party  who  objects  to 
the  proposed  terms  and  rates  must 
submit,  in  turn,  its  challenges  by  a  date 
certain,  and  must  be  entiUed  to 
participate  in  the  CARP  proceeding 
adjusting  the  section  118  terms  and 
rates.  If  no  challenges  are  received,  or  if 
challenges  are  received  by  an  interested 
party  who  will  not  participate  in  a 
CARP  proceeding,  the  Librarian  may 
adopt  die  terms  and  rates  of  the 
proposals. 

Accordingly,  interested  copyright 
owners  and  users  of  these  works  may 
file  either  a  voluntary  agreement  or  a 
joint  proposal  outlining  the  adjustments 
to  the  terms  and  rates  for  the  section  118 
license;  or  in  the  case  of  unaffiliated 
copyright  owners, ■  the  users  may 
submit  their  proposals  for  the 
adjustment  of  the  terms  and  rates  of  the 
section  118  license  direcUy  to  the 
Librarian  of  Congress.  See  62  FR  51619 
(October  2,  1997).  A  joint  proposal 
differs  significantly  from  a  voluntary 
settlement.  The  parties  to  a  voltmtaiy 
agreement  represent  all  persons  who 
would  be  affected  by  the  agreement  and 
the  parties  have  the  authority  to  bind 
their  members.  In  a  joint  proposal,  the 
parties  to  the  agreement  do  not 
represent  all  persons  who  would  be 
affected  by  the  agreement,  or  if  they  do, 
at  least  one  of  the  parties  does  not  have 
the  authority  to  bind  its  members.    > 

n.  This  Proceeding 

A.  The  Interested  Parties 

Seven  parties  filed  notices  of  intent  to 
participate  with  the  Copyright  Office  in 
a  proceeding  to  adjust  the  terms  and 
rates  of  the  section  118  license.  Two 
additional  p>arties,  The  American 
Council  on  Education  and  The  National 
Federation  of  Community  Broadcasters, 
participated  in  the  negotiations  of  the 
joint  proposals  which  certain  parties 
filed  with  the  Office  on  October  1, 1997. 
The  following  parties  represent  users  of 
copyrighted  works  in  this  proceeding: 

Public  Broadcasting  Services  (PBS) — 
a  non-profit  membership  corporation 
which,  among  other  things,  represents 
the  interests  of  its  member 
noncommercial,  educational 
broadcasting  stations  in  rate  setting  and 
royalty  distribution  proceedings  in  the 
United  States.  Canada,  and  in  Europe. 

National  Public  Radio  (NPR)—a  non- 
profit membership  organization 
dedicated  to  the  development  of  a 


diverse  noncommercial  educational 
radio  programming  service. 

National  Religious  Broadcasters 
Music  License  Committee  (NRBMLC)— 
an  organization  that  represents 
nonconunercial  educational  radio 
broadcasters  that  are  associated  as 
members  of  National  Religious 
Broadcasters. 

The  American  Council  on  Education 
(ACE) — an  association  representing  over 
1,500  colleges,  universities  and 
associations  in  higher  education,  some 
of  which  operate  nonconunercial 
educational  radio  broadcast  stations. 

The  National  Federation  of 
Community  Broadcasters  (NFCB)—a 
national  membership  organization 
representing  over  85  independent, 
community  based  noncommercial  radio 
broadcasters. 

The  follovvring  parties  represent  the 
owners  of  the  copyrighted  works: 

American  Society  of  Composers, 
Authors  and  Publishers  (ASCAP)--a 
performing  rights  society  which,  among 
other  things,  licenses  on  a  non-exclusive 
basis  the  right  of  nondramatic  public 
performance  of  its  members' 
copyrighted  musical  compositions. 

Broadcast  Music.  Inc.  (BMI)—a 
performing  rights  society  which,  among 
other  things,  licenses  the  non-exclusive 
right  to  perform  publicly  the 
copyrighted  musical  compositions  of  its 
writers  and  publisher  affiliates. 

SESAC,  Inc. — a  performing  rights 
society  which,  among  other  things, 
licenses  the  non-exclusive  right  to 
perform  publicly  the  copyrighted 
musical  compositions  of  its  writers  and 
publisher  affiliates. 

National  Music  Publishers 
Association,  Inc.  (NMPA)  and  The  Harry 
Fox  Agency.  Inc.  (HFA)—NMPA  is  an 
organization  representing  the  interests 
of  over  600  commercially  active 
American  music  publishers,  and  the 
HFA  is  a  wholly  owned  subsidiary 
which  acts  as  a  licensing  agent  for  over 
17,000  publishers. 


'  An  unaffiliated  copyright  owner  is  one  whose 
interests  are  not  represented  by  a  performing  rights 
society,  or  by  any  other  organization  paiticipaling 
in  the  proceeding. 


B.  Chronology 

On  October  18, 1996,  the  Library 
published  a  notice  in  the  Federal 
Register  requesting  comments  from 
interested  parties  as  to  the  need  for  a 
CARP  proceeding  to  adjust  the  section 
118  terms  and  rates.  61  FR  54459 
(October  18, 1996).  The  notice  also 
annoimced  the  dates  of  the  voluntary 
negotiation  period,  a  precontroversy 
discovery  schedule,  and  an  initiation 
date  for  a  CARP.  At  the  request  of  the 
parties,  the  Library  vacated  the  schedule 
and  instructed  the  parties  to  appear  at 
die  Library  on  May  1,  1997,  to  inform 
the  Office  of  the  progress  of  their 
setdement  negotiations. 


The  parties  appeared  at  the  May  1 
status  conference  and  requested 
additional  time.  The  Office  granted  this 
request,  but  schedided  another  status 
meeting  in  order  to  monitor  the  progress 
of  die  negotiations.  The  staff  from  die 
Copyright  Office  met  with  die  parties 
again  on  July  24.  1997.  at  which  time 
the  parties  identified  the  need  for  a 
CARP  proceeding.  SubsequenUy,  the 
Library  announced  a  second  schedule 
setting  dates  for  the  precontroversy 
discovery  period  and  for  convening  the 
CARP.  Order  in  Docket  No.  96-4  CARP 
NCBRA  Quly  30.  1997). 

In  accordance  with  the  precontroversy 
schedule,  on  September  2. 1997,  the 
Copyright  Office  received  proposed 
rates  and  terms  for  the  payment  of 
royalty  fees  to  "unaffiliated  copyright 
owners."  from  the  National  Religious 
Broadcasters  Music  License  Committee 
(NRBMLC).  die  PubUc  Broadcasting 
Service,  and  die  National  Public  Radio. 
Because  the  identity  of  such  copyright 
owners  is  not  known,  copyright  users 
are  unable  to  negotiate  with  them  to 
reach  private  agreements,  and  their 
interests  would  not  be  represented  if  the 
matter  were  submitted  to  a  CARP. 
Accordingly,  on  October  2,  1997,  die 
Copyright  Office  published  die 
proposed  terms  and  rates  for  public 
comment  62  FR  51619  (Oct.  2, 1997). 
The  notice  elicited  no  comments 
opposing  the  proposed  rates  for  the 
"unaffiliated  copyright  owners." 

Regulatory  language  implementing 
these  proposals  has  been  included  in 
this  document.  Although  further 
comment  on  the  substance  of  these 
regulations  is  precluded,  parties  may 
file  comments  with  the  Copyright  Office 
concerning  the  implementation  of  the 
proDosals  in  the  regulatory  language. 
Negotiations  continued  throughout 
the  precontroversy  setdement  period. 
As  a  residt,  on  October  1, 1997,  certain 
parties  filed  notices  of  setdement  and 
joint  proposals  for  further  adjusting  the 
rates  for  the  payment  of  the 
noncommercial  compulsory  license 
royalties,  pursuant  to  17  U.S.C.  118. 

1.  Notices  of  Setdement 

SESAC.  Inc.,  on  behalf  of  its  affiliated 
songwriters  and  music  publishers,  and 
die  National  Public  Radio  (NPR)  and  the 
Public  Broadcasting  Service  (PBS),  on 
behalf  of  the  noncommercial 
educational  broadcast  stations  they 
represent,  reached  an  agreement  on  the 
rates  and  terms  of  a  voluntary  license 
between  them  covering  the  period 
January  1, 1998,  dirough  December  31. 
2002.  The  Harry  Fox  Agency,  Inc. 
(HFA),  on  behalf  of  its  affiliated  music 
publishers  and  other  copyright 
proprietors,  and  NPR/PBS,  on  behalf  of 


the  noncommercial  broadcast  stations 
diey  represent  in  diis  proceeding,  also 
reached  an  agreement  between  them 
covering  the  same  period,  January  1, 
1998,  through  December  31,  2002. 
These  license  agreements  will  be 
given  effect  in  lieu  of  any  determination 
by  the  Librarian  of  Congress,  provided 
diat  die  copies  of  die  license  agreements 
are  filed  with  the  Copyright  Office 
vdthin  thirty  days  of  the  execution 
diereof.  See  17  U.S.C.  118(b)(2). 
Accordingly,  with  respect  to  the  use  by 
PBS  and  NPR  of  musical  compositions 
found  in  die  SESAC  repertory,  or  die 
use  by  PBS  and  NPR  of  copyrighted 
works  whose  owners  are  represented  by 
The  Harry  Fox  Agency,  no  regulations 
will  be  proposed. 

2.  Uncontested  Proposal 

The  National  Religious  Broadcasters 
Music  License  Committee  (NRBMLC) 
submitted  an  uncontested  proposal  as 
its  direct  case  for  adjusting  die  current 
rates  and  terms  for  the  recording  of 
nondramatic  musical  works  by 
noncommercial  radio  stations  "other 
than  in  an  NPR  produced  radio 
program."  See  37  CFR  253.7(b)(4).  The 
NRBMLC  proposes  that  no  adjustment 
be  made  to  the  rates  and  terms,  which 
were  in  effect  for  the  previous  cycle. 
NRBMLC  contends  that  the  ciurent  rates 
and  terms  are  "reasonable  and  that  no 
circumstances  exist  that  woidd  warrant 
modification  of  these  rates."  On 
November  18. 1997.  NRBMLC  filed  an 
amendment  to  its  proposal  adopting  the 
same  rates  for  this  provision  that  apply 
to  die  works  of  an  "unaffiliated 
copyright  owner"  similarly  sihiated.  See 
62  FR  51619  (October  2.  1997). 

3.  Joint  Proposals 


a.  Performances  of  Musical  Works  by 
Public  Broadcasting  Entities  Licensed  to 
Colleges  and  Universities  Not  Affiliated 
with  NPR.  SESAC  and  ACE  have 
submitted  a  joint  proposal  which  would 
increase  the  rate  which  applies  to  public 
broadcasting  entities  licensed  to 
colleges  and  universities  not  affiliated 
widi  NPR  to  $60  for  1998.  subject  to  an 
aimual  cost  of  living  adjustment 
diereafler.  See  37  CFR  253.5(c)(3). 
ASCAP  and  ACE  also  submitted  a  joint 
proposal  to  the  Librarian  which 
proposes  maintaining  the  current  rate 
for  college  radio  stations  not  affiliated 
with  NPR,  with  an  annual  cost  of  living 
adjustment.  See  37  CFR  253.5(c)(1).  In 
addition,  BMI,  in  its  direct  case, 
proposed  "continuing  its  fee  with 
respect  to  college  and  imiversity  radio 
stations  not  affiliated  with  NPR,  subject 
to  an  annual  cost  of  living  adjustment 
permitted  under  37  CFR  253.10  (1996)." 
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Direct  Case  of  BKQ  at  2.  See  37  CFR 
253.5(cK2). 

Both  ASCAP  and  BNfl  propose  that 
the  1998  rates  consist  of  the  current  rate 
with  an  annual  cost  of  living  increase, 
based  upon  the  annual  change  in  the 
Consumer  Price  Index  (CPI)— -the 
methodology  adopted  by  the  former 
Copyright  Royalty  Tribunal  in  the  1987 
rate  adjustment  proceeding  and 
maintained  in  the  1992  rate  adjustment 
proceeding.  52  FR  49010  (December  29, 
1987)  and  57  FR  60954  (December  22. 
1992).  Assuming  no  party  challenges  the 
ASCAP  and  BMI  proposals,  new  rates 
for  ASCAP  and  BMI  will  be  calculated 
based  upon  the  change  in  the  CPI, 
during  the  period  between  the  first  CPI 
subsequent  to  E)ecember  1,  1996,  and 
the  last  CPI  published  prior  to  December 
1,  1997.  These  rates  will  be  published 
at  the  time  the  final  rules  are  published 
in  the  Federal  Register.  No  similar 
adjustment  is  necessary  for  the  rate 
jointly  proposed  by  SESAC  and  ACE, 
since  their  proposed  rate  already  reflects 
an  upward  adjustment  for  the  coming 
year.  In  each  subsequent  year  covered 
by  the  terms  of  these  proposals,  an 
annual  cost  of  living  adjustment  will  be 
made  to  the  royalty  rate  for  performing 
the  musical  compositions  in  the 
ASCAP.  BMI.  and  SESAC  repertory. 

The  parties  to  these  joint  proposals 
submit  that  the  proposed  annual 
compulsory  license  fees  are  made  on  a 
nonprejudicial  and  nonprecedential 
basis.  As  the  Copyright  Royalty  Tribunal 
did  in  the  1987  rate  adjustment 
proceeding,  and  again  in  the  1992  rate 
adjustment  proceeding,  the  Librarian 
recognizes  that  the  joint  proposals  do 
not  reflect  any  assessment  by  any  of  the 
parties  of  the  absolute  or  relative  value 
of  the  right  of  performance  of  music  in 
the  ASCAP.  BMI,  or  SESAC  repertory  by 
college  radio  stations. 

b.  Performances  of  Musical 
Compositions  by  Public  Broadcasting 
Stations  Other  Than  NPR  or  College 
Stations.  Joint  proposals  were  submitted 
to  adjust  the  rates  which  apply  to  public 
broadcasting  radio  stations  which  are 
not  licensed  to  colleges  and  universities 
and  which  are  not  affiliated  with  NPR. 
SESAC,  BMI,  and  ASCAP,  each 
submitted  separate  joint  proposals  with 
the  National  Religious  Broadcasters 
Music  License  Committee  (NRBMLC) 
and  the  National  Federation  of 
Community  Broadcasters  (NFCB).  The 
proposals  continue  the  general  trend  of 
annual  adjustments  reflected  in  the 
current  regulations,  37  CFR 
253.6(c)(l)(2)(3).  and  have  been  made 
on  a  nonprejudicial  and 
nonprecedential  basis. 

Therefore,  the  Librarian  recognizes 
that  the  joint  proposals  do  not  reflect 


any  assessment  by  any  of  the  parties  of 
the  absolute  or  relative  value  of  the  right 
of  the  performance  of  music  in  the 
ASCAP,  BMI,  or  ASCAP  repertory  by 
community  radio  stations. 

C.  Comments  and  Notices  of  Intent  To 
Participate 

Any  party  who  wishes  to  challenge 
the  proposed  rates  must  submit  its 
written  comments  to  the  Librarian  of 
Congress  no  later  than  close  of  business 
on  December  31,  1997.  The  content  of 
the  written  challenge  should  describe 
the  party's  interest  in  this  proceeding, 
the  proposed  rule  that  the  party  finds 
objectionable,  and  the  reasons  for  the 
challenge. 

In  addition,  any  party  submitting 
written  challenges  must  also  submit  an 
accompanying  Notice  of  Intent  to 
Participate.  Failure  to  submit  a  Notice  of 
Intent  to  Participate  will  preclude  an 
interested  party  firam  participating  in 
this  proceeding  and  %vill  preclude 
consideration  of  his  or  her  written 
challenge.  Any  interested  party  that 
does  submit  a  Notice  of  Intent  to 
Participate  will  be  contacted  by  the 
Librarian  as  to  when  his  or  her  written 
direct  case  is  due.  It  is  the  intention  of 
the  Librarian  to  include  such  parties  in 
the  CARP  proceeding  that  shall 
commence  on  December  31.  1997. 

The  following  proposed  rules 
includes  regulatory  language  to 
implement  the  proposals  filed  with  the 
Library  of  Congress  on  September  2. 
1997.  and  published  in  the  Federal 
Register  on  October  2, 1997,  for  public 
comment  pursuant  to  37  CFR  251.63. 
The  Copyright  Office  invites  public 
comment  on  the  proposed  regulatory 
language  implementing  the  earlier 
proposals,  in  addition  to,  the  proposals 
discussed  above.  If  no  comments  or 
Notices  of  Intent  to  Participate  are 
received  by  close  of  business  on  the  date 
for  filing  such  comments,  the  proposed 
rates  and  terms  shall  become  effective 
on  January  1. 1998. 

List  of  Subfects  in  37  CFR  Part  253 

Copyright,  Music,  Radio,  Television. 

For  the  reasons  set  forth  in  the 
preamble,  the  Library  proposes  to 
amend  37  CFR  part  253  as  follows: 

PART  253— USE  OF  CERTAIN 
COPYRIGHTED  WORKS  IN 
CONNECTION  WITH 
NONCOMMEROAL  EDUCATIONAL 
BROADCASTING 

1.  The  authority  citation  for  part  253 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  118.  801(b)(1)  and 
803. 


2.  Section  253.1  is  revised  to  read  as 
follows: 

§253.1    General. 

This  part  253  establishes  terms  and 
rates  of  royalty  payments  for  certain 
activities  using  published  nondramatic 
musical  works  and  published  pictorial, 
graphic  and  sculptural  works  during  a 
period  beginning  on  January  1,  1998, 
and  ending  on  December  31,  2002. 
Upon  compliance  with  17  U.S.C.  118, 
and  terms  and  rates  of  this  part,  a  public 
broadcasting  entity  may  engage  in  the 
activities  with  respect  to  such  works  set 
forth  in  17  U.S.C.  118(d). 

3.  Section  253.4  is  amended  by 
revising  the  introductory  text,  paragraph 
(a)(1)  through  (a)(8),  and  paragraph  (c) 
to  read  as  follows: 

§  253.4    Performance  of  musical ' 
compositions  l>y  PBS,  NPR  and  otiter  putriic 
broadcasting  entities  engaged  in  tite 
activities  set  forth  in  17  U.S.C.  1 18(d). 

The  following  schedule  of  rates  and 
terms  shall  apply  to  the  performance  by 
PBS,  NPR  and  other  public  broadcasting 
entities  engaged  in  activities  set  forth  in 
17  U.S.C.  118(d)  of  copyrighted 
published  nondramatic  musical 
compositions,  except  for  public 
broadcasting  entities  covered  by 
§§  253.5  and  253.6,  and  except  for 
compositions  which  are  the  subject  of 
voluntary  license  agreements,  or 
compositions  in  the  repertories  of 
ASCAP,  BMI  or  SESAC  which  are 
licensed  on  terms  and  conditions 
established  by  a  duly  empowered 
Copyright  Arbitration  Royalty  Panel 
pursuant  to  the  procedures  set  forth  in 
subchapter  B  of  37  CFR,  part  251. 

(a)  Determination  of  royalty  rates.  (1) 
For  the  performance  of  such  a  work  in 
a  feature  presentation  of  PBS: 

1998-2002 .5211.53 

(2)  For  the  performance  of  such  a 
work  as  background  or  theme  music  in 
a  PBS  program: 

1998-2002 SS3.59 

(3)  For  the  performance  of  such  a 
work  in  a  feature  presentation  of  a 
station  of  PBS: 

1998-2002 $18.08 

(4)  For  the  performance  of  such  a 
work  as  background  or  theme  music  in 
a  program  of  a  station  of  PBS: 

1998-2002 „ $3.81 

(5)  For  the  performance  of  such  a 
work  in  a  feature  presentation  of  NPR: 

1998-2002... $21.44 

(6)  For  the  performance  of  such  a 
work  as  backgroimd  or  theme  music  in 
an  NPR  program: 

1998-2002 $5.20 
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(7)  For  the  performance  of  such  a 
work  in  a  feature  presentation  of  a 
station  of  NPR: 

1998-2002 $152 

(8)  For  the  performance  of  such  work 
as  backgroimd  or  theme  music  in  a 
program  of  a  station  of  NPR: 

1998-2002 $.54 

•         •         *         •         • 

(c)  Records  of  use.  PBS  and  NPR  shall, 
upon  the  request  of  a  copyright  owner 
of  a  published  musical  work  who 
believes  a  musical  composition  of  such 
owner  has  been  performed  under  the 
terms  of  this  schedule,  permit  such 
copyright  owner  a  reasonable 
opportimity  to  examine  their  standard 
cue  sheets  listing  the  nondramatic 
performances  of  musical  compositions 
on  PBS  and  NPR  programs.  Any  local 
PBS  and  NPR  station  that  shall  be 
required  by  the  provisions  of  any 
voluntary  license  agreement  with 
ASCAP  or  BMI  covering  the  license 
period  January  1, 1998,  to  December  31, 
2002,  to  prepare  a  music  use  rejwrt 
shall,  upon  request  of  a  copyright  ovraer 
who  believes  a  musical  composition  of 
such  owner  has  been  performed  under 
the  terms  of  this  schedule,  permit  such 
copyright  owner  to  examine  the  report. 

•  •        *        •        • 

4.  In  §  253.5,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§2533    Perfonnanoe  of  musical 
compositions  by  public  broadcasting 
entities  licensed  to  colleges  and 
universities. 

•  *        •        »        • 
(c)  •  •  • 

(3)  For  all  such  compositions  in  the 
repertory  of  SESAC,  $60  annually. 

•  •        •        •        • 

5.  In  §  253.6,  paragraph  (c)  is  revised 
to  read  as  follows: 

S2S3.6   Perfonnance  of  musical 
compositions  by  otttsr  public  broadcasting 
sntMea.  ^ 

•  •        •        •        • 

(c)  Royalty  rate.  A  public  broadcasting 
entity  within  the  scope  of  this  section 
may  perform  published  nondramatic 
musical  compositions  subject  to  the 
following  schedule  of  royalty  rates: 

(1)  For  all  such  compositions  in  the 
repertory  of  ASCAP,  in  1998.  $375;  in 
1999,  $390,  in  2000.  $405;  in  2001, 
$420;  in  2002.  $440. 

(2)  For  all  such  compositions  in  the 
repertory  of  BMI,  in  1998,  $375;  in  1999, 
$390;  in  2000,  $405;  in  2001,  $420;  in 
2002,  $440. 

(3)  For  all  such  comftositions  in  the 
repertory  of  SESAC.  in  1998.  $78;  in 
1999,  $82;  in  2000,  $86;  in  2001,  $89; 
in  2002.  $92. 


(4)  For  the  performance  of  any  other 
such  compositions,  in  1998  through 
2002. $1. 

*         »         •         •         » 

6.  Section  253.7  is  amended  by 
revising  paragraphs  (a),  (b)(1)  (i)  and  (ii), 
and  (b)(2).  (4).  and  (5)  to  read  as  follows: 

§253.7    Recording  rigiits,  rates  and  terms. 

(a)  Scope.  This  section  establishes 
rates  and  terms  for  the  recording  of 
nondramatic  performances  and  displays 
of  musical  works,  other  than 
compositions  subject  to  volimtaiy 
license  agreements,  or  compositions 
represented  by  the  Harry  Fox  Agency, 
Inc.,  SESAC,  and/or  the  National  Music 
Publishers  Association  and  which  are 
licensed  on  terms  and  conditions 
established  by  a  duly  empowered 
Copyright  Arbitration  Royalty  Panel 
pursuant  to  the  procedures  set  forth  in 
37  CFR  subchapter  B.  on  and  for  the 
radio  and  television  programs  of  public 
broadcasting  entities,  whether  or  not  in 
synchronization  or  timed  relationship 
with  the  visual  or  aural  content,  and  for 
the  making,  reproduction,  and 
distribution  of  copies  and  phonorecords 
of  public  broadcasting  programs 
containing  such  nondramatic 
performances  and  displays  of  musical 
works  solely  for  the  purpose  of 
transmission  by  public  broadcasting 
entities.  The  rates  and  terms  established 
in  this  schedule  include  the  making  of 
the  reproductions  described  in  17  U.S.C 
118(d)(3). 

(b)  Royalty  rate.  (l)(i)  For  uses 
described  in  paragraph  (a)  of  this 
section  of  a  musical  work  in  a  PBS- 
distributed  program,  the.royalty  fees 
shall  be  calculated  by  multiplying  the 
following  per-composition  rates  by  the 
nimiber  of  different  compositions  in  that 
PBS-distributed  program: 


Theme: 
Single  program  or  first  series 

program  

Other  series  program 1 


1998-2002 


3.81 
1.52 


Feature 

Conceit  feature  (per  minute)  .... 

Badcground 

Theme: 

Single  program  or  first  series 
program  

Other  series  program , 


1998-2002 


$106.04 
31.84 
53.59 


53.59 
21.75 


(ii)  For  such  uses  other  than  in  a  PBS- 
distributed  television  program,  the 
royalty  fee  shall  be  calculated  by 
multiplying  the  following  per- 
composition  rates  by  the  number  of 
different  compositions  in  that  program: 


(2)  For  uses  licensed  herein  of  a     " ' 
musical  work  in  a  NPR  program,  the 
royalty  fees  shall  be  calculated  by 
multiplying  the  following  per- 
composition  rates  by  the  number  of 
different  compositions  in  any  NPR 
program  distributed  by  NPR.  For 
purposes  of  this  schedule  "National 
Public  Radio"  programs  include  all 
programs  produced  in  whole  or  in  part 
by  NPR,  or  by  any  NPR  station  or 
organization  under  contract  with  NPR. 


1996-2002 

Feature 

$11.48 

16.85 

5.75 

5.75 
2.29 

Concert  feature  (per  half  iiour)'"!! 

Background „ 

Theme: 
Single  prograiD  or  first  series 
program  

Other  series  program 

(3)  •  •  • 

(4)  For  such  uses  other  than  in  a  NPR- 
produced  radio  program: 

1998-2002 

Feature 

$.74 
1  54 

Feature  (conce(1)(per  half 

Badqjround 

37 

(5)  The  schedule  of  fees  covers 
broadcast  use  for  a  period  of  three  yeara 
following  the  first  broadcast 
Succeeding  broadcast  use  periods  will 
require  the  following  additional 
payment:  second  three-year  period — 50 
percent;  each  three-year  fwriod 
thereafter— 25  percent;  provided  that  a 
100  percent  additional  payment  prior  to 
the  expiration  of  the  first  three-year 
period  will  cover  broadcast  use  during 
all  subsequent  use  periods  without 
limitation.  Such  succeeding  uses  which 
are  subsequent  to  December  31,  2002 
shall  be  subject  to  the  royalty  rates 
established  in  this  schedule. 
•        •        •        »        » 

7.  In  §253.8,  paragraphs  (b)(1)  and 
(f)(1)  are  revised  as  follows: 

§253.8    Tsnns  and  rates  of  royalty 
payments  for  the  use  of  published  pictorial, 
graphic,  and  sculptural  works. 


Feature 

Concert  feature  (per  minute) 
Badcground 


(b)  Royalty  rate,  [i )  The  follovdng 

1998-2002    schedule  of  rates  shall  apply  to  the  use 

of  works  within  the  scope  of  this 

section: 
(i)  For  such  uses  in  a  PBS-distributed 

program: 


$8.76 
2.30 
3.81 
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(A)  For  a  featured  display  of  a  work. 
1998-2002 S64.78 

(B)  For  background  and  montage 
display. 

1998-2002 „ $31.59 

(C)  For  use  of  a  work  for  program 
identification  or  for  thematic  use. 

1998-2002 „ ^ „.S127.71 

(D)  For  the  display  of  an  art 
reproduction  copyrighted  separately 
from  the  work  of  fine  art  from  which  the 
work  was  reproduced,  irrespective  of 
whether  the  reproduced  work  of  fine  art 
is  copyrighted  so  as  to  be  subject  also 

to  payment  of  a  display  fee  under  the 
terms  of  the  schedule. 

1998-2002 _ .S41.95 

(ii)  For  such  uses  in  other  than  PBS- 
distributed  programs: 

(A)  For  featured  display  of  a  work. 
1998-2002 „ J41.95 

(B)  For  background  and  montage 
display.  .     . 

1998-2002 $21.51 

(C)  For  use  of  a  work  for  program 
identification  or  for  thematic  use. 

1998-2002 $85.76 

(D)  For  the  display  of  an  art 
reproduction  copyrighted  separately 
from  the  work  of  fine  art  from  which  the 
work  was  reproduced,  irrespective  of 
whether  the  reproduced  work  of  fine  art 
is  copyrighted  so  as  to  be  subject  also 

to  payment  of  a  display  fee  under  the 
terms  of  this  schedule. 

1998-2002 $21.51 

***** 

(f)  Terms  of  use.  (1)  The  rates  of  this 
schedule  are  for  unlimited  broadcast  use 
for  a  period  of  three  years  from  the  date 
of  the  first  broadcast  use  of  the  work 
under  this  schedule.  Succeeding 
broadcast  use  periods  will  require  the 
following  additional  payment:  Second 
three-year  period — 50  percent;  each 
three-year  period  thereafter — 25  percent; 
provided  that  a  100  percent  additional 
payment  prior  to  the  expiration  of  the 
first  three-year  period  will  cover 
broadcast  use  during  all  subsequent 
broadcast  use  periods  without 
limitation.  Such  succeeding  uses  which 
are  subsequent  to  December  31.  2002, 
shall  be  subject  to  the  rates  established 
in  this  schedule. 
***** 

9.  In  §  253.10,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  253. 1 0    Cost  of  living  ad)ustment 

(a)  On  December  1. 1998.  the 
Librarian  of  Congress  shall  publish  in 
the  Federal  Register  a  notice  of  the 


change  in  the  cost  of  living  as 
determined  by  the  Consumer  Price 
Index  (all  consumers,  all  items)  during 
the  period  from  the  most  recent  Index 
published  prior  to  December  1, 1997,  to 
the  most  recent  Index  published  prior  to 
December  1, 1998.  On  each  December  1, 
thereafter  the  Librarian  of  Congress  shall 
publish  a  notice  of  change  in  the  cost  of 
living  during  the  period  from  the  most 
recent  Index  published  prior  to  the 
previous  notice,  to  the  most  recent 
Index  published  prior  to  December  1  of 
that  year. 
*        •        •        *        * 

Dated:  November  18, 1997. 
Marybeth  Peters, 
Register  of  Copyrights. 
James  H.  Billington, 
The  Librarian  of  Congress. 
[PR  Doc.  97-31295  Filed  11-26-97;  9:39  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  255 

[Docket  No.  96-4  CARP  DPRA] 


Mechanical  and  Digital  Phonorecord 
Delivery  Rate  Adjustment  Proceeding 

AQBICY:  Cop)rright  Office,  Library  of 

Congress. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  submitting  for 
public  comment  a  joint  petition 
concerning  the  adjustment  of  the 
physical  phonorecord  and  digital 
phonorecord  delivery  royalty  rates  and 
proposed  regulations  implementing 
these  rates. 

DATES:  Comments  and  notices  of  intent 
to  participate  are  due  by  December  29, 
1997.  If  comments  and  Notices  of  Intent 
to  Participate  are  not  received  by  this 
date,  the  proposed  terms  emd  rates  shall 
become  effective  on  January  1, 1998. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  comments,  and 
Notices  of  Intent  to  Participate,  should 
be  addressed  to:  Copyright  Arbitration 
Royalty  Panel  (CARP),  P.O.  Box  70977. 
Southwest  Station,  Washington.  DC 
20024.  If  hand  delivered,  an  original 
and  five  copies  of  comments,  and 
Notices  of  Intent  to  Participate,  should 
be  brought  to:  Of^ce  of  the  Copyright 
General  Counsel.  James  Madison 
Memorial  Building.  Room  LM— 407,  First 
and  Independence  Avenue.  SE., 
Washington.  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Etavid  O.  Carson,  General  Counsel; 


William  J.  Roberts,  Senior  Attorney,  or 
Tanya  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Panel 
(CARP).  P.O.  Box  70977.  Southwest 
Station.  Washington,  DC  20024. 
Telephone  (202)  707-8380.  Telefax: 
(202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 

How  Were  the  Current  Royalty  Rates 
and  Terms  Established  for  the  Making 
and  Distribution  of  a  Physical 
Phonorecord  and  a  Digital  Phonorecord 
Delivery? 

The  mechanical  compulsory  license, 
17  U.S.C.  115,  requires  a  copyright 
owner  of  a  nondramatic  musical  work  to 
grant  a  license  to  any  person  who  wants 
to  make  and  distribute  phonorecords  of 
that  work,  provided  that  the  copyright 
owner  has  allowed  phonorecords  of  the 
work  to  be  produced  and  distributed, 
and  that  the  licensee  pays  the  statutory 
rate.  Until  its  demise  in  1993.  the 
Copyright  Royalty  Tribunal  had 
auUiority  to  adjust  the  statutory  rates  for 
the  making  and  distribution  of  physical 
phonorecords,  and  did  so  in  1987.  see 
52  FR  22637  (June  15, 1987).  setting  the 
rates  and  terms  for  the  mechanical 
compulsory  Ucense  for  at  least  the  next 
ten  years. 

The  Copyright  Act  provides  that, 
during  the  tenth  calendar  year,  any 
copyright  owner  or  user  whose  royalty 
rates  are  specified  by  the  statutory 
license  may  file  a  petition  requesting  an 
adjustment  to  the  rates  and  terms.  17 
U.S.C.  803(a)  (1)  and  (3).  This  ten-year 
cycle  makes  1997  a  window  year  for 
commencing  a  proceeding  to  further 
adjust  the  mechanical  phonorecord 
compulsory  license  royalty  rates. 

On  November  1, 1995,  Congress 
passed  the  Digital  Performance  Right  in 
Sound  Recording  Act  of  1995  (Digital 
Performance  Act),  Pub.  L.  104-39.  109 
Stat.  336,  which  extended  the 
mechanical  license  to  digital 
phonorecord  deliveries.  Congress 
passed  this  Act  to  maintain  and  reaffirm 
the  mechanical  rights  of  songwriters  and 
music  publishers  in  an  era  of  emerging 
technology  which  makes  delivery  of 
digital  phonorecords  possible.  Among 
other  things,  the  Digital  Performance 
Act  confirms  and  clarifies  that  the  scope 
of  the  compulsory  license  to  make  and 
distribute  phonorecords  of  nondramatic 
musical  compositions  includes  digital 
transmissions  which  constitute  "digital 
phonorecord  deliveries."  17  U.S.C. 
115(c)(3). 

The  Digitial  Performance  Act  sets  the 
royalty  rate  for  all  digital  phonorecord 
deliveries  made  or  authorized  under  the 
section  115  compulsory  license  on  or 
before  December  31, 1997,  at  the  current 
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rate  for  the  making  and  distribution  of 
physical  phonorecords:  6.95  cents  for 
each  work  embodied  in  a  phonorecord, 
or  1.3  cents  per  minute  of  playing  time, 
or  fraction  thereof,  whichever  amount  is 
larger.  37  CFR  255.5. 

When  Does  the  Current  Digital 
Phonorecord  Delivery  Royalty  Rate 
Expire  and  How  is  a  New  Rate  Set? 

The  rate  for  the  digital  phonorecord 
deliveries  expires  on  December  31, 
1997.  Accordingly,  in  the  Digital 
Performance  Act,  Congress  established  a 
two-step  process  for  adjusting  the 
royalty  rate,  a  negotiation  period 
wherein  the  owners  and  the  users 
attempt  to  reach  their  owm  voluntary 
licenses,  and  then  if  necessary,  and 
upon  the  filing  of  a  petition  in  1997,  the 
convening  of  a  copyright  arbitration 
royalty  panel  (CARP)  to  establish  rates 
and  terms  for  those  persons  who  are  not 
covered  by  voluntary  licenses.  17  U.S.C 
115(c)(3)(C)  and  (D). 

If  interested  parties  reach  a  negotiated 
setdement,  they  may  submit  their 
proposals  for  adjusting  the  rates  and 
terms  for  digital  phonorecord  deliveries 
directly  to  the  Librarian  of  Congress.  37 
CFR  251.63.  This  rule  further  provides 
that: 


The  Librarian  may.  upon  the  request  of  the 
parties,  submit  the  agreed  upon  rate  to  the 
public  in  a  notice-and-comment  proceeding. 
The  Librarian  may  adopt  the  rate  embodied 
in  the  proposed  settlement  without 
convening  an  arbittation  panel,  provided  that 
no  opposing  comment  is  received  by  the 
Librarian  from  a  party  with  an  intent  to 
participate  in  a  CARP  proceeding. 

37  CFR  251.63.  This  procedure 
applies  to  the  adjustment  of  the 
compulsory  license  rates  concerning 
both  digital  phonorecord  and  physical 
phonorecord  deliveries. 

Chronology— Current  Rate  Adjustment 
Proceeding 

Oil  July  17. 1996.  the  Copyright  Office 
published  a  notice  designating  July  17, 
1996.  to  December  31,  1996,  as  the 
period  for  the  cop)rright  owners  and 
users  to  negotiate  reasonable  terms  and 
rates  for  the  delivery  of  a  digital 
phonorecord.  61  FR  37312  (July  17. 
1996).  The  notice  also  established  a 
schedule  for  convening  a  CARP  which 
would  have  established  new  rates  for 
digital  phonorecord  deliveries  before 
the  current  rate  expired.  In  addition,  the 
Office  noted  that  1997  was  a  window 
year  for  adjusting  the  royalty  rates 
concerning  the  making  and  distribution 
of  physical  phonorecords,  and  requested 
comment  from  interested  parties  on  the 
possibility  of  conducting  a  single  CARP 
proceeding  to  adjust  both  the  physical 
phonorecord  and  the  digital 


phonorecord  delivery  rates,  even  though 
the  physical  phonorecord  rates  would 
not  expire  on  December  31,  1997.  61  FR 
37215. 

According  to  the  interested  parties,' 
however,  the  proposed  schedide  did  not 
allot  sufficient  time  for  negotiating  a 
comprehensive  joint  proposal. 
Therefore,  they  filed  a  motion  with  the 
Office  on  November  8, 1996,  requesting 
that  the  Office  vacate  the  proposed 
schedule  to  allow  them  more  time  to 
continue  their  negotiations.  The  Office 
granted  the  moving  Parties'  motion  and 
rescheduled  the  proceeding.  61  FR 
65243  (December  11, 1996). 

Although  the  new  schedule  extended 
the  negotiation  period  by  three  months, 
the  Parties  thought  the  time  still 
insufficient  for  conducting  the 
necessary  negotiations,  and  so, 
requested  a  meeting  with  the  Office  to 
discuss  the  difficulties  associated  with 
negotiating  rates  and  terms  for  use  of  a 
new  technology  in  a  marketplace  with 
littie  definition  or  clear  direction.  The 
Office  granted  their  request  and  met 
with  the  Parties  on  January  9,  1997.  At 
that  meeting,  the  Parties  again  requested 
more  time  for  conducting  the 
negotiations  on  setting  the  rates  and 
terms  for  the  section  115  license,  having 
acknowledged  the  need  to  establish  the 
mechanical  rate  before  they  attempted 
to  negotiate  the  rates  for  the  digital 
delivery  of  phonorecords.  After 
considering  die  difficulties  confronting 
the  Parties,  the  Office  agreed  to  vacate 
the  schedule.  62  FR  5057  (February  3 
1997).  ^    ' 

The  additional  time  for  further 
negotiations  proved  to  be  beneficial,  and 
on  November  7,  1997,  the  National 
Music  Publishers'  Association,  Inc. 
(NMPA).  The  Songwriters  Guild  of 
America  (SGA),  and  the  Recording 
Industry  Association  of  America  (RIAA) 
filed  a  joint  petition  with  the  Copyright 
Office  outiining  a  proposal  to  adjust  the 
physical  phonorecord  and  digital 
phonorecord  delivery  royalty  rates. 
NMPA,  SGA.  and  RIAA,  the 
organizations  that  represent  the  interests 
of  copyright  owners  and  copyright  users 
in  the  current  proceeding,  were  also  the 
principal  participants  representing  these 
interests  in  the  1980  and  the  1987 
mechanical  rate  adjustment 
proceedings.  46  FR  55276  (November  9, 
1981)  and  52  FR  22637  (June  15. 1987). 

The  Parties  to  the  joint  petition, 
having  duly  filed  a  proposal  concerning 
the  1997  physical  phonorecord  and 
digital  phonorecord  delivery  royalty  rate 


'  The  interested  parties  are  the  Recording 
Industry  Association  of  America,  the  National 
Music  Publishers'  Association,  Inc..  and  The  Hairy 
Fox  Agency.  Ina  (coUertively,  "the  Paitiec"). 


adjustinents,  asked  die  Copyright  Office 
to  submit  their  proposal  to  a  notice  and 
comment  proceeding  to  promidgate 
regulations  to  adjust  the  proposed  rates 
and  terms.  Accordingly,  pursuant  to  17 
U.S.C.  803(c)  and  37  CFR  251.63(b).  Uie 
Copyright  Office  invites  public 
comment  on  the  proposed  rates  and 
terms  for  adjusting  the  physical 
phonorecord  and  digital  phonorecord 
delivery  royalty  rates,  and  on  die 
regulatory  language  implementing  the 
proposal. 

Comments  and  Notices  of  Intmt  to 
Participate 

Any  party  who  wishes  to  challenge 
the  proposed  rates  and  terms  must 
submit  his  or  her  vmtten  comments  to 
the  Librarian  of  Congress  no  later  than 
close  of  business  on  December  31,  1997. 
The  content  of  the  written  challenge 
should  describe  the  party's  interest  in 
this  proceeding,  the  proposed  rule  that 
the  party  finds  objectionable,  and  the 
reasons  for  the  challenge. 

In  addition,  any  party  submitting 
written  challenges  must  also  submit  an 
accompanying  Notice  of  Intent  to 
Participate.  Failure  to  submit  a  Notice  of 
Intent  to  Participate  will  preclude  the 
interested  party  from  participating  in  a 
CARP  proceeding  to  adjust  the  rates  and 
terms,  and  will  preclude  consideration 
of  his  or  her  challenge.  If  no  conunents 
or  Notices  of  Intent  to  Participate  are 
received  by  close  of  business  on  the  date 
for  filing  such  comments,  the  proposed 
terms  and  rates  shall  become  effective 
on  January  1,1998. 

List  of  Subjects  in  37  CFR  Part  25S 

Copyright,  Recordings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Library  proposes  to 
amend  37  CFR  part  255  as  follows: 

PART  255— ADJUSTMENT  OF 
ROYALTY  PAYABLE  UNDER 
COMPULSORY  UCENSE  FOR  MAKING 
AND  DISTRIBUTING  PHONORECORDS 

1.  The  authority  citation  for  part  255 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  801(b)(1)  and  803. 

2.  hi  §  255.3(a),  the  phrase  "(b),  (c). 
(d),  (e),  (f).  (g).  and  (h)"  is  removed  and 
the  phrase  "(b)  through  (m)"  is  added 
after  the  word  "paragraphs". 

3.  hi  §  255.3(b),  die  phrase  "(c),  (d), 
(e).  (f),  (g),  and  (h)"  is  removed  and  the 
phrase  "(c)  dirough  (m)"  is  added  after 
the  word  "paragraphs". 

4.  hi  §  255.3(c),  die  phrase  "(d),  (e). 
(f],  (g),  and  (h)"  is  removed  and  die 
phrase  "(d)  dirough  (m)"  is  added  after 
the  word  "paragraphs". 

5.  In  §  255.3(d).  die  phrase  "(e),  (f). 
(g),  and  (h)"  is  removed  and  the  phrase 
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"(e)  through  (m)"  is  added  after  the 
word  "paragraphs". 

6.  In  §  255.3(e),  the  phrase  "(f),  (g), 
and  (h)"  is  removed  and  the  phrase  "(f) 
through  (m)"  is  added  after  the  word 
"paragraphs". 

7.  In  §  255.3(f),  the  phrase  "(g),  and 
(h)"  is  removed  and  the  phrase  "(g) 
through  (m)"  is  added  after  the  word 

■paragraphs". 

8.  In  §  255.3(g),  the  phrase  "paragraph 
(h)"  is  removed  and  the  phrase 
"paragraphs  (h)  through  (m)"  is  added 
after  the  phrase  "pursuant  to". 

9.  In  §  255.3(h),  the  phrase  ",  subject 
to  further  adjustment  pursuant  to 
paragraphs  (i)  through  (m)  of  this 
section"  is  added  after  the  word 
"larger". 

10.  Add  new  paragraphs  (i).  (j),  (k).  (1). 
and  (m)  to  §  255.3  to  read  as  follows: 

f2S6.3    Adjustinent  of  royalty  rate. 

•        •         *         •         • 

.  (i)  For  every  phonorecord  made  and 
distributed  on  or  after  January  1, 1998. 
the  royalty  rate  payable  with  respect  to 
each  work  embodied  in  the  phonorecord 
shall  be  either  7.1  cents,  or  1.35  cents 
per  minute  of  playing  time  or  fraction 
thereof,  whichever  amount  is  larger, 
subject  to  further  adjustment  pursuant 
to  paragraphs  (j)  through  (m)  of  this 
section. 

(j)  For  every  phonorecord  made  and 
distributed  on  or  after  January  1,  2000, 
the  royalty  rate  payable  with  respect  to 
each  work  embodied  in  the  phonorecord 
shall  be  either  7.55  cents,  or  1.45  cents 
per  minute  of  playing  time  or  fraction 
thereof,  whichever  amount  is  larger, 
subject  to  further  adjustment  pursuant 
to  paragraphs  (k)  through  (m)  of  this 
section. 

(k)  For  every  phonorecord  made  and 
distributed  on  or  after  January  1,  2002, 
the  royalty  rate  payable  with  respect  to 
each  work  embodied  in  the  phonorecord 
shall  be  either  8.0  cents,  or  1.55  cents 
per  minute  of  playing  time  or  fraction 
thereof,  whichever  amount  is  larger, 
subject  to  further  adjustment  pursuant 
to  paragraphs  (1)  through  (m)  of  this 
section. 

(1)  For  every  phonorecord  made  and 
distributed  on  or  after  January  1,  2004. 
the  royalty  rate  payable  mth  respect  to 
each  work  embodied  in  the  phonorecord 
shall  be  either  8.5  cents,  or  1.65  cents 
per  minute  of  playing  time  or  fraction 
thereof,  whichever  amount  is  larger, 
subject  to  further  adjustment  pursuant 
to  paragraph  (m)  of  this  section. 

(m)  For  every  phonorecord  made  and 
distributed  on  or  after  January  1 ,  2006, 
the  royalty  rate  payable  with  respect  to 
each  work  embodied  in  the  phonorecord 
shall  be  either  9.1  cents,  or  1.75  cents 


per  minute  of  playing  time  or  fraction 
thereof,  whichever  amount  is  larger. 

11.  Revise  §  255.5  to  read  as  follows: 

S  255.5    Royalty  rate  for  digital 
phonorecord  deliveries  in  general. 

(a)  For  every  digital  phonorecord 
delivery  made  on  or  before  December 
31, 1997,  the  royalty  rate  payable  with 
respect  to  each  work  embodied  in  the 
phonorecord  shall  be  either  6.95  cents, 
or  1.3  cents  per  minute  of  playing  time 
or  fraction  thereof,  whichever  amount  is 
larger. 

(b)  Except  as  provided  in  §  255.6,  for 
every  digital  phonorecord  delivery 
made  on  or  after  January  1,  1998,  the 
royalty  rate  payable  with  respect  to  each 
work  embodied  in  the  phonorecord 
shall  be  the  royalty  rate  prescribed  in 

§  255.3  for  the  making  and  distribution 
of  a  phonorecord  made  and  distributed 
on  the  date  of  the  digital  phonorecord 
delivery  (the  "Physical  Rate").  In  any 
future  proceeding  under  17  U.S.C. 
115(c)(3)(C)  or  (D),  the  royalty  rates 
payable  for  a  compulsory  license  for 
digital  phonorecord  deliveries  in 
general  shall  be  established  de  novo, 
and  no  precedential  effect  shall  be  given 
to  the  royalty  rate  payable  under  this 
paragraph  for  any  period  prior  to  the 
period  as  to  which  the  royalty  rates  are 
to  be  established  in  such  future 
proceeding. 

12.  Add  §  255.6  to  read  as  follows: 

S  255.6    Royalty  rate  for  Incidental  digital 
phonorecord  deliveries. 

(a)  Excnpt  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  for  every 
digital  phonorecord  delivery  made  on  or 
after  January  1, 1998,  where  the 
reproduction  or  distribution  of  the 
phonorecord  is  incidental  to  the 
transmission  which  constitutes  the 
digital  phonorecord  delivery  (an 
"Incidental  DPD"),  the  royalty  rate 
payable  with  respect  to  each  work 
embodied  in  the  phonorecord  shall  be 
the  Physical  Rate.  In  any  futiu« 
proceeding  under  17  U.S.C.  115(c)(3)(C) 
or  (D),  the  characterization  of  a  digital 
phonorecord  delivery  as  "incidental" 
and  the  royalty  rates  payable  for  a 
compulsory  license  for  Incidental  DPDs 
shall  be  established  de  novo,  and  no 
precedential  effect  shall  be  given  to  the 
characterization  of  a  digital 
phonorecord  delivery  as  "incidental" 
under  this  section  or  to  the  royalty  rate 
payable  under  this  section  for  any 
period  prior  to  the  period  as  to  which 
the  characterization  of  a  digital 
phonorecord  delivery  as  "incidental"  or 
the  royalty  rates  are  to  be  established  in 
such  fritvue  proceeding. 

(b)  No  royalty  shall  be  payable  for  any 
"Transient  Phonorecord"  made  in  the 


course  of  any  digital  phonorecord 
delivery  made  on  or  after  January  1, 
1996:  provided  that  a  royalty  shall  be 
payable  with  respect  to  each  work 
embodied  in  the  phonorecord  ultimately 
reproduced  by  or  for  the  ultimate 
transmission  recipient  of  such  digital 
phonorecord  delivery  at  the  royalty  rate 
prescribed  imder  §  255.5  or  the  other 
paragraphs  of  this  section,  as  applicable. 
Nothing  in  this  paragraph  shall  limit  or 
impair  any  rights  or  remedies  of  the 
copyright  owner  of  a  work  against  any 
person  who  makes  reproductions  from  a 
Transient  Phonorecord  for  any  purpose 
other  than  to  facilitate  the  transmission 
to  the  ultimate  transmission  recipient 
For  the  purpose  of  this  paragraph,  a 
"Transient  Phonorecord"  is  a  transient 
phonorecord  reproduced  in  temporary 
computer  memory  or  digital  storage 
intermediate  to  the  communications 
system  through  which  a. digital 
phonorecord  delivery  is  made,  where 
such  transient  phonorecord  is  made  in 
the  ordinary  operation  of  such  system 
solely  to  facilitate  the  transmission  to 
the  ultimate  transmission  recipient  An 
example  of  a  Transient  Phonorecord  is 
a  phonorecord  reproduced  temporarily 
in  a  router  intermediate  to  the  Internet. 

(c)(1)  For  every  digital  phonorecord 
delivery  made  on  or  after  January  1, 
1998,  no  royalty  shall  be  payable  where: 

(i)  The  reproduction  or  distribution  of 
the  phonorecord  is  incidental  to  the 
promotion  of  a  sound  recording 
embodying  a  work, 

(ii)  Tne  phonorecord  is  of  no  more 
than  30  seconds  of  playing  time  of  the 
sound  recording  of  such  work,  or  in  the 
case  of  sound  recordings  of  a  work  with 
a  playing  time  of  more  than  5  minutes, 
the  phonorecord  is  of  no  more  than  the 
lesser  of  10%  or  60  seconds  of  playing 
time  of  the  sound  recording  of  such 
work,  and 

(iii)  The  digital  phonorecord  delivery 
is  made  or  authorized  by  the  cop)rright 
owner  of  such  sound  recording. 

(2)  The  copyright  owner  of  any  work 
embodied  in  a  soimd  recording  may, 
without  payment  of  any  royalty  to  the 
copyright  owner  of  the  sound  recording, 
make  or  authorize  a  digital  phonorecord 
delivery  where: 

(i)  The  reproduction  or  distribution  of 
the  phonorecord  is  incidental  to  the 
promotion  of  the  work  embodied  in  the 
sound  recording, 

(ii)  The  phonorecord  is  of  no  more 
than  30  seconds  of  playing  time  of  the 
sound  recording  of  such  work,  or  in  the 
case  of  sound  recordings  of  a  work  with 
a  playing  time  of  more  than  5  minutes, 
the  phonorecord  is  of  no  more  than  the 
lesser  of  10%  or  60  seconds  of  playing 
time  of  the  sound  recording  of  such 
work,  and 
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(iii)  The  digital  phonorecord  delivery 
is  made  by  the  copyright  owner  of  such 
work,  either  individually  or  collectively 
with  other  copyright  ovraers  of  such 
works,  or  by  an  organization  of 
copyright  owners  designated  by  such 
copyright  owners  as  their  common 
agent. 

13.  Add  §  255.7  to  read  as  follows: 

5255.7    Future  proceedings. 

The  procedures  specified  in  17  U.S.C. 
115(c)(3)(C)  shall  be  repeated  in  1998 
and  every  second  year  thereafter  until 
2006  so  as  to  determine  the  applicable 
rates  and  terms  for  the  making  of  digital 


phonorecord  deliveries  during  the 
periods  beginning  January  1,  2000, 
2002.  2004,  2006  and  2008.  The 
procedures  specified  in  17  U.S.C. 
115(c)(3)(D)  shall  be  repeated,  in  the 
absence  of  license  agreements 
negotiated  under  17  U.S.C.  115(c)(3)(B) 
and  (C),  upon  the  filing  of  a  petition  in 
accordance  with  17  U.S.C.  803(a)(1),  in 
1999  and  every  second  year  thereafter 
until  2007  so  as  to  determine  new  rates 
and  terms  for  the  making  of  digital 
phonorecord  deliveries  during  the 
periods  beginning  January  1,  2000, 
2002.  2004,  2006  and  2008.  Thereafter, 
the  procedures  specified  in  17  U.S.C. 


115(c)(3)(C)  and  (D)  shaU  be  repeated  in 
each  fifth  calendar  year. 
Notwithstanding  the  provisions  of  this 
section,  different  years  for  the  repeating 
of  such  proceedings  may  be  determined 
in  accordance  vdth  17  U.S.C 
115(c)(3)(C)  and  (D). 

Dated:  November  18, 1997. 
Marybeth  Peters, 
Register  of  Copyrights. 

Approved  by: 
James  H.  Billington, 
The  Librarian  of  Congress. 
[FR  Doc.  97-31293  Filed  11-26-97;  9:39  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  to  Qrant  Exclusive 
License 

AGEMCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  Intent 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Water  &  Oil  Technologies, 
Inc.,  of  Montgomery,  Illinois,  an 
exclusive  license  to  U.S.  Patent 
4,871,556,  issued  10/03/89.  entitled 
"Inhibition  of  Wanned-Over  Flavor  and 
Preserving  of  Unciued  Meat  Containing 
Materials."  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
September  22,  1988. 
DATES:  (Federal  Register)  Comments 
must  be  received  on  or  before  January 
30, 1998. 

ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville,  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMEffTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
Stated  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Water  &  Oil  Technologies, 
Inc.,  has  submitted  a  complete  and 
sufficient  application  for  a  license.  The 
prospective  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  prospective  license  may 
be  granted  unless,  within  sixty  (60)  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 


license  would  not  be  consistent  with  the 

requirements  of  35  U.S.C.  209  and  37 

CFR  404.7. 

Richard  M.  Parry,  Jr., 

Assistant  Administiator. 

(PR  Doc.  97-31383  Filed  ll-28-«7:  8:45  am) 

BILUNG  CODE  3410-03-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  Na  97-106-1] 

Availability  of  Horse  Protection 
Strategic  Plan 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
the  availability  of  the  Animal  and  Plant 
Health  Inspection  Service  Horse 
Protection  Strategic  Plan. 
ADDRESSES:  Copies  of  the  Animal  and 
Plant  Health  Inspection  Service  Horse 
Protection  Strategic  Plan  are  available 
and  may  be  obtained  either  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT,  or 
electronically  at  http:// 
www.aphis.usda.gov/ac.  A  copy  of  the 
strategic  plan  is  also  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  this  document  are 
requested  to  call  the  reading  room  in 
advance  at  (202) 690-2817. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  Watkins,  Initiatives 
Coordinator.  USDA,  APHIS,  Animal 
Care,  4700  River  Road,  Unit  84, 
Riverdale.  MD  20737-1234,  (301)  734- 
4981. 

SUPPLEMENTARY  INFORMATION:  The 
practice  known  as  "soring"  is  the 
causing  of  pain  in  Tennessee  Walking 
Horses  and  other  gaited  horses,  in  order 
to  affect  their  performance.  The  Horse 
Protection  Act  (HPA)  (11  U.S.C.  et  seq.) 
was  enacted  for  the  purpose  of 
eliminating  soring  by  prohibiting  the 
showing,  exhibition,  transport  or  sale  of 
sore  horses.  Exercising  its  rulemaking 
and  enforcement  authority  under  the 
HPA,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  issues  and 


enforces  regulations  regarding  horse 
protection  at  title  9,  chapter  I,  part  11, 
of  the  Code  of  Federal  Regulations. 

In  1995,  APHIS  initiated  development 
of  a  Horse  Protection  Strategic  Plan, 
designed  to  achieve  the  elimination  of 
soring  by  strengthening  APHIS's 
relationship  with  the  walking  horse 
industry.  APHIS  drafted  a  preliminary 
Strategic  Plan,  then  convened  three 
public  meetings  in  1996  to  gather 
comments  regarding  the  plan.  The 
meetings  were  open  forums  attended  by 
APHIS  personnel,  horse  industry 
organization  representatives,  animal 
interest  groups,  and  other  individuals. 
APHIS  considered  all  comments 
received  at  these  forums,  and  revised  its 
preliminary  plan  accordingly.  We  are 
giving  notice  that  the  final  Horse 
Protection  Strategic  Plan  is  available  to 
the  public. 

Done  in  Washington,  DC,  this  21st  day  of 
November,  1997. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-31353  Filed  11-28-97;  8:45  am] 
BNJJNaCOOE  9410-M-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Swamp  Timber  Sales  and  Associated 
Activities;  Kootenai  National  Forest, 
Lincoln  cisunty,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest 
(including  salvage  of  beetle-killed 
lodgepole  pine  and  windthrown  trees), 
prescribed  fire,  watershed 
rehabilitation,  year-roimd  road 
restrictions,  road  obliteration, 
construction  of  temporary  roads  and 
reconstruction  of  specified  roads  in  the 
Swamp  Analysis  Area  on  the  Fortine 
Ranger  District  of  the  Kootenai  National 
Forest.  The  Swamp  Analysis  Area  is 
located  approximately  30  air  miles 
northeast  of  Libby,  Montana,  near  the 
communities  of  Trego,  Fortine  and 
Eureka,  Montana. 

The  proposed  actions  to  harvest  and 
reforest  timber  stands,  improve  stream 
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and  watershed  conditions,  reconstruct, 
rehabilitate  or  obliterate  roads,  restrict 
road  access  and  underbum  forest  fuels 
and  debris  are  being  considered  together 
because  they  represent  either  connected 
or  cxunulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
project  are:  (1)  To  manage  for  a  diversity 
of  plant  communities  and  age  classes  to 
meet  the  specific  habitat  requirements 
for  a  variety  of  plant  and  animal  species; 
(2)  to  provide  timber  to  support  local, 
regional,  and  national  needs;  and  (3)  to 
manage  for  stable  stream  chaimels. 
viable  and  productive  habitats  for 
aquaUc  species,  and  water  quality  that 
meets  or  exceeds  State  of  Montana  water 
quality  goals. 

The  OS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  and  Final  EIS  of 
September,  1987,  which  provides 
overall  guidance  for  forest  management 
of  the  area.  All  activities  associated  with 
the  proposal  will  be  designed  to 
maintain  high  quality  wildlife,  fisheries, 
and  watershed  objectives. 
DATES:  Written  comments  and 
suggestions  should  be  postmarked  or 
received  by  December  31, 1997. 
ADDRESSES:  The  Responsible  Official  U 
Edward  C.  Monnig,  District  Ranger, 
Fortine  Ranger  District,  P.O.  Box  116, 
Fortine,  Montana,  59918.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  may  be  sent  to 
him  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liu,  Project  Leader,  Fortine 
Ranger  District.  Phone:  (406)  882-4451. 
SUPPLEMENTARY  INFORMATION:  The 
Swamp  Decision  Area  contains 
approximately  40,680  acres  of  land 
within  the  Kootenai  National  Forest  in 
Lincohi  County.  Montana.  All  of  the 
proposed  projects  would  occur  on 
National  Forest  lands  in  the  Swamp, 
Beaver  and  Edna  Creek  drainages  near 
Trego,  Montana. 

The  legal  location  of  the  Swamp 
Decision  Area  is  as  follows:  All  or 
portions  of  Sections  1-3  and  11-12  of 
Township  32  North,  Range  28  West; 
Sections  2-11  and  14-16  of  Township 
32  North,  Range  27  West;  Section  36  of 
Township  33  North,  Range  28  West; 
Sections  1-4,  ft-17,  and  19-36  of 
Township  33  North,  Range  27  West; 
Sections  1-11, 14-22,  and  29-32  of 
Township  33  North,  Range  26  West; 
Sections  24-26  and  34-36  of  Township 
34  North,  Range  27  West;  and  Sections 
17-36  of  Township  34  North,  Range  26 
West;  Principal  Montana  Meridian. 
Lincoln  County,  Montana. 

All  proposed  activities  are  outside  the 
boundaries  of  any  roadless  area  or  any 


areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposals. 
The  Forest  Service  proposes  to 
harvest  approximately  36,600  himdred 
cubic  feet  (CCF),  the  equivalent  of  15 
million  board  feet  (MMBF),  of  timber 
through  application  of  a  variety  of 
harvest  methods  on  approximately  4780 
acres  of  forest  land  within  the  Swamp 
Decision  Area.  Use  of  existing  and 
temporary  roads  would  be  needed  to 
access  timber  harvest  areas.  An 
estimated  47  miles  of  existing  roads 
would  be  reconstructed  to  access  timber 
harvest  areas  or  improve  watershed 
conditions.  An  additional  13  miles  of 
road  would  be  rehabilitated  to  improve 
watershed  conditions.  All  temporary 
roads  would  be  obliterated  following 
completion  of  sale  activities.  An 
additional  16  miles  of  road  no  longer  in 
use,  would  be  obliterated  by  various 
methods,  such  as  removal  of  culverts, 
recontouring,  ripping  and  seeding,  and 
installing  barriers.  The  method  of 
obliteration  would  be  based  on  site 
specific  conditions.  An  estimated  24 
miles  of  existing  road  would  be 
restricted  )rear-round  to  improve 
watershed  conditions,  minimize  hitxm 
road  maintenance  costs,  and  to  regulate 
overall  open  road  density  to  improve  big 
game  security.  The  proposal  also 
includes  prescribed  burning  on 
approximately  500  acres  to  enhance 
wildlife  habitat,  and  promote  vegetative 
diversity.  Prescribed  burning  would  also 
be  used  to  reduce  fuels  and  prepare  sites 
for  natural  or  artificial  reforestation  on 
regeneration  harvest  units  after 
completion  of  harvest  operation. 
More  specifically  management 
activities  in  this  proposal  include: 


Regeneration  Harvest 

These  activities  emphasize 
development  of  a  new  stand  of  trees 
through  harvest  of  existing  live  or  dead 
trees.  The  following  types  of 
regeneration  harvest  are  proposed:  (1) 
Salvage  of  merchantable  dead  lodgepole 
pine  and  other  species  would  be 
removed  in  one  entry,  leaving  6-10  live 
trees/acre.  Approximately  126  acres 
would  be  harvested  resulting  in 
approximately  2,440  CCF  (1  MMBF)  of 
timber;  (2)  Seedtree/shelterwood  harvest 
of  all  merchantable  trees  except  for  6- 
10  trees/acre  in  seed  tree  or  20-40  trees/ 
acre  in  shelterwood  prescriptions.  Some 
shelterwood  trees  could  be  removed  in 
a  second  entiy  when  the  stand  has  been 
certified  as  regenerated.  A  total  of 
approximately  299  acres  would  be 
harvested  resulting  in  approximately 
7296  CCF  (3  MMBF)  of  timber;  (3)  Using 


a  group  shelterwood  prescription  some 
units  would  be  harvested  in  3-5  acre 
openings.  Three  entries  would  take 
place  over  a  20  year  period,  removing 
one-third  of  the  stand  with  each  entry. 
Leave  trees  would  be  left  in  the 
openings.  Approximately  574  acres 
would  be  harvested  and  yield 
approximately  4636  CCF  (1.9  MMBF)  of 
timber;  (4)  Special  shelterwood  harvests 
would  remove  all  merchantable  trees 
except  for  20-25  lai^e  diameter 
(>18'T)BH)  larch  and  Douglas  fir  tiws/ 
acre.  The  remaining  shelterwood  trees 
would  be  left  in  the  unit  to  provide 
stand  structure.  Approximately  259 
acres  would  be  harvested  yielding 
approximately  4.880  CCF  (2  MMBF)  of 
timber. 

Intermediate  Harvest 

These  activities  emphasize  active 
management  of  existing  trees  by 
thinning  the  stand.  The  following  types 
of  intermediate  harvest  prescriptions  are 
plaimed:  (1)  Blowdown  salvage  and 
lodgepole  pine  salvage  would  remove 
merchantable  dead  trees  while 
protecting  desirable  live  trees  in  the 
stand.  Approximately  1550  acres  would 
be  harvested  yielding  approximately 
7857  CCF  (3.2  MMBF)  of  timber;  (2) 
Commercial  thinning  of  merchantable 
and  less  dominant  trees  in  the  stand 
would  occur  to  meet  desired  stand 
stocking  levels.  The  largest  and 
healthiest  trees  would  be  left  in  the 
stands.  Approximately  1964  acres 
would  be  harvested  resulting  in 
approximately  9590  CCF  (3.9  MMBF)  of 
timber;  (3)  Harvest  of  post  and  pole 
sized  lodgepole  pine  from 
approximately  170  acres  is  proposed. 
Larger  healthy  lodgepole  pine  and  other 
species  would  be  left  on  roughly  a  12  by 
12  spacing.  No  volume  has  been 
estimated  at  this  time. 

Underbuming 

Underbuming  is  proposed  on 
approximately  500  acres  to  reduce  fiiel 
loads,  and  improve  stands  for  wildlife. 
The  prescription  would  involve  burning 
stands  during  spring  and  early  summer 
for  good  smoke  dispersion  and  safe 
burning  conditions. 

Watershed  Rehabilitation 

A  number  of  watershed  rehabilitation 
projects  are  proposed  in  the  Swamp 
Decision  Area.  These  include:  two 
stream  chaimel  enhancement  projects, 
two  riparian  enhancement  projects  and 
three  projects  to  control  catUe  access  to 
streams. 
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Road  Reconstruction  and 
Rehabilitation 

Approximately  47  miles  of  existing 
road  would  be  reconstructed  to  access 
harvest  areas  or  improve  watershed 
conditions.  Approximately  13  miles 
would  be  rehabilitated  to  improve 
watershed  conditions  and  16  miles 
would  be  obliterated  because  they  are 
no  longer  in  use.  Obliteration  would  be 
accomplished  through  removal  of 
culverts,  recontouring,  or  ripping  and 
seeding  the  road  bed. 

Year-round  Road  Restrictions 

Approximately  24  miles  of  road 
would  be  temporarily  restricted  year- 
round.  These  restrictions  would  help  to 
improve  watershed  conditions  to 
minimize  future  road  maintenance  costs 
and  to  improve  big  game  security  by 
reducing  overall  open  road  densities. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MA's).  The  proposed  projects 
encompass  seven  predominant  MA's; 
11. 12, 13.  15,  16,  21  and  24.  Briefly 
described,  MA  11  (4%  of  the  area)  is 
managed  to  maintain  or  enhance  the 
winter  range  habitat  effectiveness  for 
big-game  species  and  produce  a 
programmed  yield  of  timber.  MA  12 
(17%  of  the  area)  is  designated  to 
maintain  or  enhance  big  game  summer 
range  and  produce  a  programmed  yield 
of  timber.  MA  13  (9%  of  the  area)  is 
designated  to  provide  special  habitat 
necessary  for  old  growth  dependent 
wildlife.  MA  15  (43%  of  tiie  area) 
focuses  upon  timber  production  using 
various  sUvicultural  practices  while 
providing  for  other  resource  values  such 
as  soil,  air.  water,  wildlife,  recreation, 
and  forage  for  domestic  livestock.  MA 
16  (2%  of  the  area)  is  managed  to 
produce  timber  while  providing  for  a 
pleasing  view.  MA  21  (1%  of  the  area) 
is  the  designated  as  a  special  interest 
area  and  serves  to  provide  protection  or 
special  management  of  unique,  unusual, 
or  important  attributes  (flora,  fauna, 
geologic,  etc.).  MA  24  (4%  of  the  area) 
is  usually  not  productive  ground  and  is 
managed  to  provide  site  protection  and 
for  any  inherent  wildlife  resources. 
Timber  harvest  is  proposed  in  MA's  11, 
12, 15, 16  and  24. 

This  proposal  includes  openings 
greater  than  40  acres  to  replicate  historic 
disturbance  patterns.  If  these  large 
openings  are  included  in  the  preferred 
alternative  in  the  E)raft  HS,  a  60-day 
public  review  will  be  provided  during 
the  comment  period  on  the  Draft  EIS. 
Approval  of  the  Regional  Forester  for 
exceeding  the  40-acre  limitation  for 


regeneration  harvest  would  be  required 
prior  to  the  signing  of  the  Record  of 
Decision. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
acl\ieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

Preliminary  Issues 

The  following  preliminary  issues  have 
been  identified  for  this  proposal: 
— Road  Management:  Specific  roads 
would  need  to  be  restricted  or 
obliterated  to  meet  road  densities  for 
wildlifiB  security  and  improve 
watershed  conditions.  Some 
individuals  feel  that  these  activities 
unfairly  restrict  public  use  and  waste 
taxpayer  dollars.  Others  feel 
restrictions  are  a  benefit  to  wildlife 
and  watershed  conditions  and  should 
be  implemented. 
— Timber  Supply:  A  continued  supply 
of  timber  is  a  concern  of  both  internal 
and  external  publics.  The  methods 
used  to  provide  that  supply  as.  well  as 
amount  of  timber  harvested  are 
components  of  this  issue 
— Water  Quality:  Road  construction  and 
reconstruction,  cattie  use.  as  well  as 
timber  harvest  and  prescribed  burning 
are  concerns  of  the  public  in  relation 
to  the  issue  of  water  quality. 

Public  Involvement  and  Scoping 

On  March  13,  1997  an  advertisement 
was  placed  in  the  Daily  Inter  Lake, 
Kalispell,  Montana,  requesting  public 
comment  and  information  concerning 
the  Swamp  Analysis  Area.  In  addition, 
on  March  14,  1997  9  letter  was  mailed 
to  the  approximately  216  individuals 
comprising  the  mailing  list  for  the 
Swamp  Analysis  Area.  Taking  into 
account  the  comments  received  and 
information  gathered  dtiring 
preliminary  analysis,  it  was  decided  to 
prepare  an  EIS  for  the  Swamp  Timber 
Sales  and  Associated  Activities. 
Comments  received  prior  to  this  notice 
will  be  included  in  the  documentation 
for  the  EIS. 

This  environmental  analysis  and 
decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  and  contribute  to 
the  final  decision.  The  public  is 
encouraged  to  take  pari  in  the  process 
and  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 


from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 
in  preparation  of  the  Draft  and  Final 
EIS.  Comments  received  on  this 
proposal  will  be  made  part  of  the  public 
record  and  may  be  included  in  the  Draft 
and  Final  EIS.  Names  and  addresses  of 
commentors  are  subject  to  inquiries 
under  the  Freedom  of  Information  Act 
and  would  be  disclosed  upon  request. 
Comments  on  this  proposal  must  be 
postmarked  or  received  by  December  31, 
1997. 

Estimated  Dates  for  Filing 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  by  June.  1998.  At  that  time.  EPA 
will  publish  a  Notice  of  Availability  of 
the  Draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  Draft  EIS 
will  be  a  minimum  of  45  days  from  the 
date  the  EPA  publishes  the  Notice  of 
Availability  in  the  Federal  Register. 

The  Final  EIS  is  scheduled  to  be 
completed  by  August,  1998.  In  the  Final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discvissed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewers  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vennont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.C.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  EIS  stage  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
Draft  EIS  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
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concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  tiie  merits 
of  the  alternatives  discussed.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official 

Edward  C.  Monnig,  District  Ranger, 
Fortine  Ranger  District,  Kootenai 
National  Forest,  P.O.  Box  116,  Fortine, 
Montana,  59918,  is  the  Responsible 
Official.  As  the  Responsible  Official,  I 
will  decide  which,  if  any,  of  the 
proposed  projects  will  be  implemented. 
I  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations. 


Dated:  November  21, 1997. 
Edward  C  Moaaig. 
Di^ct  Ranger,  Fortine  Ranger  District. 
(FR  Doc.  97-31330  Filed  11-28-97;  8:45  am) 
BtLUNO  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC).  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  December  11, 1997,  at  the 
USDI  Salem  BLM  Office;  1717  Fabry  Rd 
SE;  Salem,  Oregon  97306;  phone  (503) 
375-5642.  The  Advisory  Committee 
meeting  is  scheduled  for  9:00  a.m.  to 
approximately  12:30  p.m.  The  tentative 
agenda  includes:  (1)  Review  of  the 
Province  timber  sale  monitoring  results, 
(2)  Review  and  critique  of  1997 
Willamette  PAC  activities  and 
accomplishments,  (3)  Identifying  and 
prioritizing  topics  for  Willamette  PAC 
meeting  in  1998,  and  (4)  Public  forum. 

This  public  fonmi  is  tentatively 
scheduled  to  begin  at  10:00  a.m.  Time 
allotted  for  individual  presentations 
will  be  limited  to  3  minutes.  Written 
comments  are  encouraged.  Written 
comments  may  be  submitted  prior  to  the 
meeting  by  sending  them  to  Designated 
Federal  Official  Neal  Forrester  at  the 
address  given  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
For  more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  November  21, 1997. 
Darrel  L.  Kenops, 
Willamette  Forest  Supervisor 
[FR  Doc.  97-31349  Filed  11-28-97;  8:45  am] 
MUMO  COOE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  to  Comment  on  the 
Applicants  for  the  Little  Rock  Area 

AGENCY:  Grain  Inspection,  Packere  and 
Stockyards  Administration  (GIPSA). 
USDA. 

ACTION:  Notice. 


SUMMARY:  GIPSA  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  area 
formerly  assigned  to  Arkansas  Grain 
Inspection  Service  (Arkansas). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  by  December 
30, 1997. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  USDA,  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch. 
Compliance  Division,  STOP  3604.  Room 
1647-S,  1400  Independence  Avenue, 
S.W.,  Washington,  DC  20250-3604. 
Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755,  attention: 
Janet  M.  Hart.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPI^MENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

hi  the  October  1, 1997,  Federal 
Register  (62  FR  51407),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  Littie  Rock  area,  formerly 
assigned  to  Arkansas,  to  submit  an 
application  for  designation  by  October 
30, 1997.  There  were  two  applicants: 
Memphis  Grain  Inspection  Service,  a 
currentiy  designated  official  agency. 


located  at  Memphis,  Tennessee,  and 
contiguous  to  the  Littie  Rock  area, 
applied  for  designation  to  provide 
official  services  in  the  Little  Rock  area; 
and  the  former  Arkansas  agency 
reorganized  and  applied  for  designation 
to  provide  official  services  in  the  Littie 
Rock  area. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opportimity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  the  applicants.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  vmtten  notification 
of  the  decision. 

Effective  November  1, 1997,  until  an 
official  agency  can  be  selected,  requests 
for  official  services  should  be  directed 
to  GIPSA's  Stuttgart,  Arkansas,  Field 
Office  at  501-673-2508. 

Anthoritj:  Pub.  L.  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  November  21, 1997. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc.  97-31335  Filed  11-28-97;  8:45  am] 
BIUJNO  OOOE  »*1»«M> 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  In  the 
Champaign  OL)  and  Enid  (OK)  Areas 

agency:  Grain  Inspection.  Packers  an^. 
Stockyards  Administiation  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Champaign-Danville 
Grain  Inspection  Departments,  Inc. 
(Champaign),  will  end  May  31, 1998, 
and  the  designation  of  Enid  Grain 
Inspection  Company,  Inc.  (Enid),  will 
end  June  30,  1998,  according  to  the  Act 
GIPSA  is  asking  persons  interested  in 
providing  official  services  in  the 
Champaign  and  Enid  areas  to  submit  an 
application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  December  30.  i997. 
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AOORESSES:  Applications  must  be 
submitted  to  USDA.  GIPSA.  Janet  M. 
Hart,  Chief,  Review  Branch.  Compliance 
Division.  STOP  3604.  Room  1647-S, 
1400  Independence  Avenue,  S.W., 
Washington.  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Janet  M.  Hart,  telephone  202-720-6525. 

SUPPt^MENTARY  tNFORMATtON:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(0(1)  of  the  Act  authorizes 
GIPSA's  Administrator  to  designate  a 
qualiGed  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Champaign,  main  office  located  in 
Champaign,  Illinois,  to  provide  official 
inspection  services  under  the  Act  on 
June  1, 1995,  and  Enid,  main  office 
located  in  Enid,  Oklahoma,  to  provide 
official  inspection  services  under  the 
Act  on  July  1, 1995. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Champtiign  ends  on  May  31, 1998, 
according  to  the  Act.  The  designation  of 
Enid  ends  on  June  30, 1998,  according 
to  the  Act 

Pursuant  to  Section  7(f)(2)  of  the  Act. 
the  following  geographic  area,  in  the 
States  of  Ulinois  and  Indiana,  is 
assigned  to  Champaign. 

Bounded  on  the  North  by  the  northern 
Livingston  County  line  from  State  Route 
47;  the  eastern  Livingston  County  line  to 
the  northern  Ford  County  line;  the 
northern  Ford  and  Iroquois  Coimty  lines 
east  to  the  Illinois-Indiana  State  line;  the 
Illinois-Indiana  State  line  south  to  U.S. 
Route  24;  U.S.  Route  24  east  to  U.S. 
Route  41; 

Boimded  on  the  East  by  U.S.  Route  41 
south  to  the  northern  Parke  Coimty  line; 

the  northern  Parke  and  Putnam  CountjK      Payne.  Pittsburg,  Pontotoc, 
lines;  the  eastern  Putnam,  Owen  and      ^-Bottawatomie.  Pushmataha,  Rogers, 
Greene  County  lines;  Sekninole,  Sequoyah,  Stephens,  Tillman, 

Bounded  on  the  South  by  the  Tulsa,  Wagoner,  Washington,  Washita, 

southern  Greene  County  line;  the  JM^oods,  and  Woodward  Counties. 


southern  Sullivan  County  line  west  to 
U.S.  Route  41  (150);  U.S.  Route  41  (150) 
south  to  U.S.  Route  50;  U.S.  Route  50 
west  across  the  Indiana-Illinois  State 
line  to  Illinois  State  Route  33;  Illinois 
State  Route  33  north  and  west  to  the 
Western  Crawford  County  line;  and 

Bounded  on  the  West  by  the  western 
Crawford  and  Clark  County  lines;  the 
Southern  Coles  County  line;  the  western 
Coles  and  Douglas  County  lines;  the 
western  Champaign  County  line  north 
to  Interstate  72;  Interstate  72  southwest 
to  the  Piatt  County  line;  the  western 
Piatt  County  line;  the  southern  McLean 
Coimty  line  west  to  a  point  10  miles 
west  of  the  western  Champaign  County 
line,  &t)m  this  point  through 
Arrowsmith  to  Pontiac  along  a  straight 
line  running  north  and  south  which 
intersects  with  State  Route  116;  State 
Route  116  east  to  State  Route  47;  State 
Route  47  north  to  the  northern 
Livingston  Coimty  line. 

The  following  grain  elevators,  all  in 
Illinois,  located  outside  of  the  above 
contiguous  geographic  area,  are  part  of 
this  geographic  area  assignment: 
Moultrie  Grain  Association,  Cadwell, 
Moultrie  County;  Tabor  Grain  Company, 
McLain  County  F/S,  and  Pacific  Grain 
Company,  all  in  Farmer  Qty,  Dewitt 
County;  and  Monticello  Grain  Company, 
Monticello,  Piatt  County  (located  inside 
Decatur  Grain  Inspection,  Inc.'s,  area). 

Champaign's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Champaign's  area 
which  have  been  and  will  continue  to 
be  serviced  by  the  following  official 
agency:  Titus  Grain  Inspection,  Inc.: 
Boswell  Grain  Company,  Boswell,  ^ 
Benton  County,  Indiana;  Dunn  Grain, 
Dunn,  Benton  County,  Indiana;  York 
Richland  Grain  Elevator.  Inc.,  Earl  Park, 
Benton  County,  Indiana;  and  Raub  Grain 
Company,  Raub.  Benton  County, 
Indiana. 

Pursuant  to  Section  7(fK2)  of  the  Act. 
the  following  geographic  area,  in  the 
State  of  Oklahoma,  is  assigned  to  Enid. 

Adair,  Alfalfa,  Atoka,  Blaine,  Bryan, 
Caddo,  Canadian,  Carter,  Cherokee, 
Choctaw,  Cleveland,  Coal,  Comanche, 
Cotton,  Craig,  Creek,  Custer,  Delaware, 
Dewey,  Garfield,  Garvin.  Grady^  Grant, 
Greer,  Harmon,  Haskell,  Hughes, 
Jackson,  Jefferson,  Johnston,  Kay, 
Kingfisher,  Kiowa,  Latimer,  Le  Flore, 
Lincoln.  Logan.  Love,  McClain. 
McCurtain,  Mcintosh,  Major,  Marshall, 
Mayes,  Murray,  Muskogee,  Noble, 
Nowata,  Okfuskee,  Oklahoma, 
Okmulgee,  Osage,  Ottawa,  Pawnee, 


Interested  persons,  including 
Champaign  and  Enid,  are  hereby  given 
the  opportunity  to  apply  for  designation 
to  provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  Champaign  area  is  for 
the  period  begiiming  June  1, 1998,  and 
ending  May  31,  2001.  Designation  in  the 
Enid  area  is  for  the  period  beginning 
July  1, 1998,  and  ending  May  31,  2001. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  SUt.  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  Novembec  21, 1997. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
(FR  Doc.  97-31337  Filed  11-28-97;  8:45  am] 

BIUJNO  C006  3410-EM-P 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  for  the  State  of  Minnesota 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
USDA. 

ACTION:  Notice. 

summary:  GIPSA  announces  the 
designation  of  the  Miimesota 
Department  of  Agriculture  (Minnesota) 
to  provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATE:  January  1,  1998. 
ADDRESSES:  USDA,  GIPSA.  Janet  M. 
Hart.  Chief,  Review  Branch.  Compliance 
Division,  STOP  3604, 1400 
Independence  Avenue,  S.W.. 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPI.EMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  30,  1997,  Federal  Register 
(62  FR  35147),  GIPSA  asked  persons 
intsrested  in  providing  official  services 
in  the  geographic  area  assigned  to 
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Minnesota  to  submit  an  application  for 
designation.  Applications  were  due  by 
July  30, 1997.  There  were  three 
applicants  for  the  Minnesota  area:  Mid- 
Iowa  Grain  Inspection,  Inc.,  applied  for 
designation  to  provide  official  services 
in  the  Minnesota  counties  of  Filmore, 
Houston,  and  Winona;  Minnesota 
applied  for  designation  to  provide 
official  services  in  the  entire  Mirmesota 
area;  and  Sioux  City  Inspection  and 
Weighing  Service  Company,  applied  for 
designation  to  provide  official  services 
in  the  Minnesota  counties  of  Murray. 
Nobles,  Pipestone,  and  Rock. 

GIPSA  requested  comments  on  the 
applicants  for  the  Minnesota  area  in  the 
September  2,  1997,  Federal  Register  (62 
FR  46245).  Comments  were  due  by 
October  1,  1997.  GIPSA  received  no 
comments  by  the  deadline. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  Uie  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Minnesota  is  better  able 
to  provide  official  services  in  the 
Minnesota  area. 

Efiiective  January  1, 1998,  and  ending 
December  31,  2000,  Mintiesota  is 
designated  to  provide  official  services  in 
the  geographic  area  specified  in  the  June 
30, 1997,  Federal  Register. 

Interested  persons  may  obtain 
services  by  contacting  Miimesota  at 
612-341-7190. 

Authority:  Pub.  L.  94-582,  90  SUt  2867. 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  November  21, 1997. 
Neil  E.  Porter. 

Director.  Compliance  Division. 
[FR  Doc.  97-31334  FUed  ll-2ft-97;  8:45  am] 
MLUNQ  CODE  34ia-EIM> 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection.  Packere  and 
Stockyards  Administration 

Designation  for  the  State  of 

Mississippi 

AQENCY:  Grain  Inspection,  Packers  and 
Stockyards  AdministraticHi  (GIPSA) 
USDA. 

ACTION:  Notice. 


SUMMARY:  GIPSA  aimounces  the 
designation  of  the  Mississippi 
Department  of  Agriculture  and 
Commerce  (Mississippi)  to  provide 
official  services  under  the  United  States 
Grain  Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  January  1,  1998. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 


1400  Independence  Avenue,  S.W.. 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  30. 1997,  Federal  Register 
(62  FR  35147),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  area  assigned  to 
Mississippi  to  submit  an  application  for 
designation.  Applications  were  due  by 
July  30, 1997.  Mississippi,  the  only 
applicant  for  the  Mississippi  area, 
applied  for  designation  to  provide 
official  services  in  the  entire  area 
currenUy  assigned  to  them. 

Since  Mississippi  was  the  only 
applicant  for  the  Mississippi  area. 
GIPSA  did  not  ask  for  comments  on  the 
applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act 
and,  according  to  Section  7(f)(1)(B), 
determined  that  Mississippi  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 
Effective  January  1, 1998,  and  ending 
December  31,  2000,  Mississippi  is 
designated  to  provide  official  services  in 
the  geographic  area  specified  in  the  June 
30, 1997,  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Mississippi  at 
601-947-4095. 

Authority:  Pub.  L.  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq.). 

Dated:  November  21, 1997. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
[FR  Doc.  97-31336  FUed  11-28-97;  8:45  am) 
BILUNQ  CODE  341»«M> 


OMB  Approval  Number.  0694-0025. 
Type  of  Request:  Extension  of  a 
currentiy  approved  collection  of 
information 
Burden:  36  hours. 
Average  Time  Per  Response:  25 
minutes  per  response. 

Number  of  Respondents:  35 
respondents. 

Needs  and  Uses:  The  information  is 
collected  as  supporting  documentation 
for  the  export  of  western  red  cedar  logs. 
The  Export  Administration  Act's 
prohibits  the  export  of  such  logs  bom 
State  or  Federal  lands.  The  information 
is  used  for  export  enforcement  purposes 
to  ensure  that  the  logs  are  being  shipped 
legally. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-5871. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327,  14th  and  Constihition 
Avenue.  NW,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washinsrton 
D.C.  20230.  ■ 

Dated:  November  21, 1997. 
Linda  Engelmeier. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-31341  Filed  ll-2ft-97;  8:45  am] 
BIUMQ  code  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Short  Supply  Regulations — 
Unprocessed  Western  Red  Cedar. 

Agency  Form  Number  None. 


DEPARTMENT  OF  COMMERCE 

SutHnission  for  OMB  Review; 
Comment  Request 

The  Departmrat  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.SX:.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Request  for  Special  Priorities 
Assistance. 

Agency  Form  Number:  BXA-999. 

OhfB  Approval  Number:  0694-005  7. 

Type  of  Request:  Extension  of  a 
currenUy  approved  collection  of 
information. 
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Burden:  600  hours. 

Average  Time  Per  Response:  30 
minutes  per  response. 

Number  of  Respondents:  1,200 
respondents. 

Needs  and  Uses:  The  U.S.  must  have 
the  capability  to  rapidly  mobilize  its 
resources  in  the  interest  of  national 
security.  Therefore,  to  achieve  prompt 
delivery  of  articles,  products  and 
materials  to  meet  national  security  or 
emergency  preparedness'  requirements, 
the  Defense  Priorities  Allocation  System 
was  developed.  The  information 
collected  on  BXA-999  from  defense 
contractors  and  suppliers  is  needed  for 
the  enforcement  and  administration  of 
the  Defense  Production  Act  and  the 
Selective  Service  Act  to  provide  Special 
Priorities  Assistance  under  the  Defense 
Priorities  and  Allocation  System 
Regulations.  It  is  only  used  when  there 
is  difficulty  in  obtaining  a  needed  item. 
The  information  provided  is  used  by  the 
appropriate  agency  is  helping  to  resolve 
the  problem. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
EXX:  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue,  NW,  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  shoidd  be  sent 
within  30  days  of  publication  of  this 
notice  to  Victoria  Baecher-Wassmer, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington. 
D.C.  20230. 

Dated:  November  21, 1997.  • 

Linda  Engabncier, 

Departmental  Fonna  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  97-31342  Filed  11-28-97;  8:45  am) 

aiLUNO  CODE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-821] 

l^rge  Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled  From 
Germany;  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  December  1, 19i97. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW, 
Washington.  DC  20230,  telephone:  (202) 
482-0498. 

SUMMARY:  On  October  30,  1997,  the 
Department  of  Commerce  published  in 
the  Federal  Register  (62  FR  58705)  a 
notice  annoimcing  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled  from 
Germany,  covering  the  period  March  1, 
1996,  through  August  31, 1997.  This 
review  has  now  been  rescinded  as  a 
result  of  the  withdrawal  of  the  request 
for  administrative  review  by  the 
interested  party. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  September  30. 1997.  the 
Department  of  Commerce  ("the 
Department")  received  a  request  bom 
MAN  Roland  Druckmaschinen  AG 
("MRD")  and  MAN  Roland  Inc. 
("MRA")  to  conduct  an  administrative 
review  of  MRD  and  MRA's  U.S.  sales, 
pursuant  to  19  CFR  351.213(b)(2).  On 
October  30, 1997,  the  IDepartment 
published  in  the  Federal  Register  (62 
FR  58705)  a  notice  aimouncing  the 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled  from 
Germany,  covering  the  period  March  1. 
1996,  through  August  31, 1997. 

Eeadssion  of  Review 

On  November  17, 1997,  we  received 
a  timely  request  for  withdrawal  of  the 
request  for  administrative  review  from 
MRD  and  MRA.  Because  there  were  no 
other  requests  for  administrative  review 
from  any  other  interested  party,  in 


accordance  with  section  351.213(d)(1)  of 
the  Department's  regulations,  we  have 
rescinded  this  administrative  review. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  cmiended  (19 
U.S.C.  1675)  and  19  CFR  351.213(d)(4). 

Dated:  November  21, 1997. 
Robert  S.  LaJtoau. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-31438  Filed  11-28-97;  8:45  am] 

BILUNQ  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-800] 

Silicon  Metal  From  Brazil 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Conunerce. 

ACTION:  Silicon  metal  from  Brazil; 
extension  of  time  limit  for  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  for  its  final  results  in  the 
administrative  review  of  the 
antidumping  order  on  silicon  metal 
from  Brazil.  The  review  covers  the 
period  July  1, 1995,  through  Jime  30, 
1996. 

EFFECTIVE  DATE:  December  1, 1997. 

FOR  FURTHER  MIFORMATION  CONTACT: 
Alexander  Braier  or  James  C.  Doyle,  AD/ 
CVD  Enforcement,  Group  ID, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Ave.  NW.,  Washington,  DC 
20230;  telephone:  (202)  482-3818. 

SUPP1.EMENTARY  INFORMATION:  Because  it 
is  not  practicable  to  complete  this 
review  within  the  original  time  limit. 
the  Department  is  extending  the  time 
limit  for  the  completion  of  the  final 
results  to  February  8. 1998.  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act  of  1930.  as  amended  by 
the  Uruguay  Roimd  Agreements  Act 
(URAA).  (See  Memorandum  from 
Joseph  A.  Spetrini  to  Robert  S.  LaRussa 
on  file  in  the  public  file  of  the  Central 
Records  Unit,  Room  B-099  of  the 
Department  of  Commerce). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  URAA  (19  USC 
1675(a)(3)(A)). 
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Dated:  November  18, 1997. 
Joeeph  Spetrini, 

Deputy  Assistant  Secretary,  Enforcement 
Group  m. 

(FR  Doc.  97-31437  Filed  11-28-97;  8:45  am] 

aHUNQ  CODE  3S10-OS-M 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnistmtion 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

AGENCY:  International  Trade 
Administration.  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  Recruitment  for 
Additional  Members  for  ETTAC. 


SUMMARY:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  was  rechartered  on 
May  31,  1996,  for  two  years  pursuant  to 
the  provisions  in  Tide  IV  of  the  Jobs 
through  Trade  Expansion  Act,  22  U.S.C. 
2151,  and  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2.  The 
ETTAC  serves  as  an  advisory  body  to 
the  Environmental  Trade  Working 
Group  of  the  Trade  Promotion 
Coordinating  Committee,  reporting 
directiy  to  the  Secretary  of  Commerce  in 
his  capacity  as  Chairman  of  the  TPCC, 
as  well  as  to  other  TPCC  agencies. 
Members  of  the  ETTAC  have  experience 
in  exporting  the  full  range  of 
environmental  technologies  products 
and  services. 

Under  the  Federal  Advisory 
Committee  Act,  membership  in  a 
committee  constituted  under  the  Act 
must  be  balanced.  To  achieve  balance 
the  Department  is  seeking  additional 
candidates  irom  small,  medium-sized, 
and  large  businesses  fit>m  the  following 
subsectors  of  the  environmental 
industry. 

(1)  Analytic  Services 

(2)  Financial  Services 

(3)  Trade  Associations  focused  on  the 

international  market 

(4)  Air  Pollution  Control/Monitoring 

Equipment 

(5)  Process  and  Prevention  Technologies 

(6)  Environmental  Energy  Sources 

(7)  Solid  and  Hazardous  Waste 

Equipment  and  Management 

(8)  Engineering  and  Consulting 
Committee  members  serve  in  a 

representative  capacity,  and  must  be 
able  to  generally  represent  the  views 
and  interests  of  a  certain  subsector.  We 
are  seeking  CEO,  President  or  Executive 
Vice  President-level  company 
candidates. 

Please  send  a  fact-sheet  on  your 
company  that  details  your  activity  in  the 


subsector  as  listed  above,  as  well  as  a 
short  biographical  sketch  on  the 
executive  who  wishes  to  become  a 
candidate.  Materials  can  be  faxed  to  the 
number  listed  below. 
DEAOUNE:  This  request  will  be  open  for 
three  weeks  fitjm  the  date  of  publication 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  Environmental 
Technologies  Exports,  Room  1003.  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  phone  202-482- 
5225.  Materials  may  be  faxed  to  202- 
482-5665,  attention  Jane  Siegel  or  Sage 
Chandler. 

Dated:  November  24, 1997.  ' 

Anne  L.  Alonzo, 

Deputy  Assistant  Secretary  for  Envirorunental 
Technologies  Exports. 

[FR  Doc.  97-31340  FUed  11-28-97;  8:45  am] 

BILUNQ  COOE  3610-OR-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Doctet  No.  971031261-7261-01) 

Announcing  Request  for  Computer 
Security  and  Privacy  Issues 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice;  request  for  comments. 


SUMMARY:  Computer  security  and 
privacy  issues  are  requested  for  input  to 
the  planning  process  for  1998  activities 
of  the  Computer  System  Security  and 
Privacy  Advisory  Board.  The  Board 
advises  the  Secretary  of  Commerce  and 
the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  federal 
computer  systems.  Public  input  into  this 
process  is  particularly  encouraged  and 
valued. 

DATES:  Comments  are  due  January  30, 
1998. 

ADDRESSES:  Comments  should  be  sent  to 
Executive  Secretary,  Computer  System 
Security  and  Privacy  Advisory  Board, 
National  Institute  of  Standards  and 
Technology,  Building  820,  Room  426, 
Gaithersburg,  MD  2089&-0001. 

Comments  received  will  be  made 
publicly  available  at  the  Central 
Reference  and  Records  Inspection 
Facility,  Herbert  C.  Hoover  Building, 
Room  6020, 14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Edward  Roback,  Executive  Secretary, 
Computer  System  Security  and  Privacy 
Advisory  Board,  National  Institute  of 


Standards  and  Technology,  Building 
820,  Room  426,  Gaithersburg,  MD 
20899-0001.  or  telephone  (301]  975- 
3696. 

SUPPt^MENTARY  INFORMATION:  The 
Computer  System  Security  and  Privacy 
Advisory  Board  was  established 
pursuant  to  the  Computer  Security  Act 
of  1987.  Its  charter  specifies  its  mission 
and  objectives  as  follows: 

The  Board  shall  identify  emei^ging 
managerial,  technical,  administrative, 
and  physical  safeguard  issues  relative  to 
computer  systems  security  and  privacy. 
The  Board  shall  advise  the  Secretary 
of  Commerce  and  National  Institute  of 
Standards  and  Technology  (NIST)  on 
security  and  privacy  issues  pertaining  to 
federal  computer  systems. 

To  report  its  findings  to  the  Secretary 
of  Commerce,  the  Director  of  the  Office 
of  Management  and  Budget,  the  Director 
of  the  National  Security  Agency,  and  the 
appropriate  committees  of  the  Congress. 

The  Board  will  function  solely  as  an 
advisory  body,  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

As  part  of  the  planning  process  for  its 
1998  work  priorities,  candidate 
computer  security  and  privacy  issues 
appropriate  for  the  Board's 
consideration  are  sought.  Public  input 
into  this  process  is  particularly 
encouraged  and  valued.  Candidate 
issues  are  solicited  bom  the  general 
public,  privacy  experts,  academia, 
computer  security  experts,  the 
information  technology  industry,  and 
federal,  state  and  local  organizations. 
To  be  more  useful  in  the  planning 
process,  it  would  be  helpful  if  issues 
suggested  would  be  presented  in  the 
following  format: 
Issue  Title: 
Issue  Summary: 

Interested  parties/Potential  briefers: 
(The  names  of  specific  organizations 
and  contacts  [on  all  sides  of  an  issue] 
would  be  appreciated.) 

Described  potential  options  for  Board 
Action: 

Time  criticality: 

One  time/continuing:  (Is  this  an  issue 
which  the  submitior  suggests  requires  a 
one-time  action  or  continuing  study?) 
Other  appropriate  comments: 
Additional  information  regarding  the 
Board's  activities  is  available  at  the 
following  website  address:  http:// 
csrc.nist.gov/csspab/. 

Since  all  submissions  will  be  publicly 
available,  comments  should  not  contain 
proprietary  information  or  information 
protected  under  the  Privacy  Act. 

The  next  meeting  of  the  Board  is 
tentatively  scheduled  for  December  9- 
11  at  NIST.  NIST  will  endeavor  to  make 
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any  comments  that  are  received  by  that 
date  available  at  the  meeting.  All 
comments  received  will  be  made 
available  at  the  Central  Reference  and 
Records  Inspection  Facility,  Herbert  C. 
Hoover  Building,  Room  6020,  14th 
Street  between  Pennsylvania  and 
Constitution  Avenues,  NW,  Washington, 
DC  20230. 

NIST  and  the  Board  extend  their 
appreciation  to  all  those  providing 
public  comment. 

Ctated:  November  24,  1997. 
Elaine  Bunten-Minea, 
Director  Program  Office 
(FR  Doc.  97-31367  Filed  11-28-97;  8:45  am) 
BIUJNGCOOE  3810-CN-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Attnospheric 
Administration 

[I.D.  101497D] 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Offshore  Cetacean  Take 
Reduction  Plan  Environmental 
Assessment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Extension  of  public  comment 

period. 

summary:  On  November  4. 1997,  NMFS 
published  a  notice  of  availability  of  a 
draft  Environmental  Assessment  (EA) 
on  the  alternatives  being  considered  for 
implementation  of  the  Atlantic  O^hore 
Cetacean  Take  Reduction  Plan.  NMFS  is 
hereby  extending  the  public  comment 
period  for  an  additional  30  days. 
DATES:  Written  comments  must  be 
received  on  or  before  January  4,  1998. 
ADDRESSES:  Copies  of  the  draft  EA  or  the 
draft  Atlantic  Offshore  Cetacean  Take 
Reduction  Plan  may  be  obtained  from 
Chief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910,  or  by  calling  (301)  713-2322. 

Written  comments  should  be 
submitted  to  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
1315  East- West  Highway,  Silver  Spring, 
MD  20910,  fax:  301/713-2322. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Cornish,  Office  of  Protected 
Resources,  (301)  713-2322. 
SUPPLEMENTARY  INFORMATION:  On 
November  4, 1997,  NMFS  published  a 
notice  of  availability  of  a  draft  EA  on  the 
alternatives  being  considered  for 
implementation  of  the  Atlantic  Offshore 
Cetacean  Take  Reduction  Plan.  The 


notice  indicated  that  comments  must  be 
received  on  or  before  December  4,  1997. 

NMFS  has  since  received  a  request  to 
extend  the  public  comment  period  for 
an  additional  30  days.  This  request  is 
made  because  at  least  2  members  of  the 
Atlantic  Offshore  Cetacean  Take 
Reduction  Team  will  be  out  of  the 
country  for  a  large  portion  of  the  public 
comment  period  and  would  be  unable  to 
sufficiently  review  and  comment  on  the 
EA.  NMFS  agrees  that  the  current  public 
comment  period  is  not  long  enough  to 
allow  for  sufficient  public  comment  in 
lieu  of  other  previous  commitments  by 
members  of  the  team. 

NMFS  hereby  extends  the  public 
comment  period  for  an  additional  30 
day^,  until  January  4, 1998. 

Dated:  November  24, 1997. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  Nationa]  lAaiine  Fisheries  Service. 
(FRDoc.  97-31315  Filed  11-28-97;  8:45  am) 

CODE  31315-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  112497H] 

Gulf  Of  Mexico  Rshery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Essential  Fish  Habitat  (EFH)  Technical 
Review  Panel  (TRP). 
DATES:  The  meeting  is  scheduled  to 
begin  at  1:00  p.m.  on  Monday, 
December  15.  1997,  and  adjourn  at  3:00 
p.m.  on  Tuesday,  December  16,  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
the  at  the  Wyndham  Riverfront  Hotel, 
701  Convention  Center  Boulevard,  New 
Orleans,  Louisiana  70130;  telephone: 
504-524-8200. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  At  this 
meeting,  the  TRP  will  review  the 
technical  accuracy  and  adequacy  of 
pceliminary  drafts  of  Sections  4,  5,  6 
and  7  of  the  Generic  Amendment 


addressing  EFH  requirements  in  the 
fishery  management  plans  of  the  Gulf  of 
Mexico.  EFH  amendments  are  mandated 
by  the  recent  passage  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act. 

The  TRP  will  review  each  section  and 
provide  updated  information  to  the 
extent  possible.  Based  on  the  review, 
the  TRP  will  develop  comments  and 
recommendation  for  consideration  by 
the  Council. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  issues  not  on  the 
agenda  may  come  before  the  Panel  for 
discussion,  in  accordance  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Panel  action  during  this  meeting. 
Panel  action  will  be  restricted  to  those 
issues  specifically  identified  in  the 
agenda  listed  as  available  by  this  notice. 

Special  Accommodatioiu 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  December  8, 1997. 

Dated:  November  25,  1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-31445  Filed  11-28-97;  8:45  am] 

BRiJNO  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  112407A] 

Longline  Advisory  Panel;  Public 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Longline  Advisory  Panel 
(AP)  for  the  pelagic  longline  fishery  for 
Atlantic  highly  migratory  species  (HMS) 
will  hold  its  third  meeting  on  Dec.  9, 
1997,  in  Alexandria,  VA  to  discuss  the 
draft  report  on  the  future  management 
options  for  the  pelagic  longline  fishery. 
DATES:  The  longline  AP  will  meet  on 
Dec.  9, 1997,  from  9:30  a.m.  to  5:30  p.m. 
ADDRESSES:  The  AP  meeting  will  be 
held  at  the  Ramada  Plaza  Hotel  in 
Alexandria,  VA,  901  North  Fairfax 
Street,  Alexandria,  VA  22314. 


Federal  Register  /  Vol.  62.  No.  230  /  Monday,  December  1,  1997  /  Notices 


FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson  or  Liz  Lauck,  1315  East- West 
Highway,  Silver  Spring,  MD  20910, 
telephone:  (301)  713-2347,  Fax:  (301) 
713-1917. 

SUPPLEMENTARY  INFORMATION:  The 
Longline  AP  was  established  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  16  U.S.C.  1801  et  seq.  The  Longline 
AP  will  assist  the  Secret^  of 
Commerce  in  preparing  a  study  on  the 
feasibility  of  implementing  a 
comprehensive  management  system  for 
the  pelagic  longline  fishery  for  Atlantic 
HMS.  The  AP  meeting  is  open  to  the 
public  and  will  be  attended  by  members 
of  the  AP,  including  appointed 
members,  representatives  of  the  five 
Fishery  Management  Councils  that  work 
with  HMS,  the  Atiantic  and  Gulf  states. 
The  main  agenda  item  for  the  longline 
AP  will  be  a  discussion  of  the  draft 
report  on  the  feasibility  of  implementing 
a  comprehensive  management  system 
for  the  longline  fishery. 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Jill 
Stevenson  or  Liz  Lauck  (see  FOR 
FURTHER  INFORMATION  CONTACT)  at  least  7 
days  prior  to  the  meeting  date. 

Dated:  November  24, 1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service.         ^ 
[FR  Doc.  97-31441  Filed  11-25-97;  4:32  pm] 
BIUJNO  CODE  3610-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

(l.D.  t12497F] 

Mid-Atlantic  Hshery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Mid-Atiantic  Fishery 
Management  Council  (Council)  and  its 
Demersal  Species  Committee  meeting  as 
a  Coimcil  Committee  of  the  Whole, 
together  with  the  AUantic  States  Marine 
Fisheries  Commission's  (ASMFC) 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Board;  its  Committee  Chairmen, 
and  its  Executive  Committee  will  hold 
a  public  meeting. 

DATES:  The  meetings  will  be  held  on 
Tuesday,  December  16.  1997  through 


Thursday,  December  18, 1997.  See 

SUPPLEMENTARY  INFORMATION  for  specific 

dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 

the  Dunes  Manor,  2800  Baltimore 

Avenue,  Ocean  City,  MD;  telephone-  1- 

800-523-2888. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  300  S.  New 
Stieet,  Dover.  DE  19904;  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer.  Executive  Director. 
Mid- Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331, 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday.  December  16. 1997.  the 
Surfclam  and  Ocean  Quahog  Committee 
will  meet  from  10:00  a.m.  until  noon. 
The  Demersal  Species  Committee, 
meeting  as  a  Coxmcil  Committee  of  the 
Whole  together  with  the  ASMFC 
Summer  Flounder.  Scup,  and  Black  Sea 
Bass  Board  will  meet  from  1:00-4:00 
p.m.  The  Council  Committee  chairmen 
will  meet  frt)m  4:00-5:00  p.m.  On 
Wednesday.  December  17. 1997.  the 
Demersal  Species  Committee,  meeting 
as  a  Council  Committee  of  the  Whole 
with  the  ASMFC  Summer  Flounder. 
Scup.  and  Black  Sea  Bass  Board  will 
meet  from  8:00  a.m.  until  noon.  The 
Executive  Committee  will  meet  from 
noon  until  1:00  p.m.  The  Council  will 
meet  from  1:00-5:00  p.m.  On  Thursday. 
December  18. 1997.  the  Council  will 
meet  from  8:00  a.m.  until  approximately 
2:00  p.m. 

The  purpose  of  these  meetings  is  as 
follows:  possible  Council  adoption  of 
Amendment  10  to  the  Surfclam  and 
Ocean  Quahog  Fishery  Management 
Plan  (FMP)  (Maine  ocean  quahog 
fishery);  discuss  the  1998  Council's 
work  schedule;  adopt  recommended 
recreational  measures  for  summer 
floimder,  scup.  and  black  sea  bass; 
revise  Election  Policy  in  the  Statement 
of  Operating  Practices  and  Procedures 
(SOPPs);  and  discuss  Council  action  on 
final  provisions  and  the  possibility  of 
additional  hearings  on  the  Monkfish 
FMP.  The  Coimcil  will  also  receive  a 
presentation  on  the  sea  scallop  stock 
assessment  by  the  Northeast  Fisheries 
Science  Center  and  possibly  comment 
on  Amendment  7  to  the  Sea  Scallop 
FMP;  possibly  comment  on 
International  Commission  for  tfie 
Conservation  of  AUantic  Tunas 
proposed  positions;  and  hear  committee 
reports  and  other  fishery  management 
matters. 

The  above  agenda  items  may  not  be 
taken  in  the  order  in  which  they  appear 
and  are  subject  to  change  as  necessary; 
other  items  may  be  added.  This  meeting 
may  also  be  closed  at  any  time  to 


discuss  employment  or  other  internal 
administrative  matters. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  according 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physicallv 
accessible  to  people  with  disabuities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Joanna  Davis  at 
the  Council  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  November  25, 1997. 
Gary  C.  MaUock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-31443  Filed  11-28-97;  8:45  am] 

BILUNO  CODE  SSIfr-Sl-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  112497Q] 

Pacific  Rshery  Management  Council; 
Scheduled  Teleconference 

AGENCY:  Nationa]  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  scheduled 

teleconference. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Budget 
Committee  will  hold  a  telephone 
conference  call. 

DATES:  The  conference  call  will  be  held 
on  December  15.  1997.  at  1:30  p.m. 
(Pacific  Standard  Time). 
ADDRESSES:  The  telephone  conference 
will  originate  from  the  Council  office. 
2130  SW  Fifth  Avenue.  Suite  224. 
Portland.  OR  97201. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Larry  Six.  Executive  Director;  telephone: 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  conference  call  is  to 
adopt  a  budget  for  the  operation  of  the 
Council  during  calendar  year  1998.  At 
it's  November  4-7, 1997  meeting,  the 
Council  instructed  the  Budget 
Committee  to  confer  after  the  amount 
available  to  the  Regional  Fishery 
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Management  Councils  was  determined 
by  Congress  and  NMFS.  The  amount 
available  to  the  PaciHc  Council  should 
be  known  well  in  advance  of  the 
December  15  conference  call. 

Members  of  the  public  wishing  to 
listen  to  this  conference  or  desiring 
further  information  should  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224, 
Portland,  OR  97201;  telephone:  (503) 
326-6352. 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Acconunodations 

The  teleconference  is  physically 
aoceasihle  to  people  with  disabilities. 
Reiqaests  for  auxiliary  aids  should  be 
directed  to  Eric  Creene  at  (503)  326- 
6352  at  least  5  days  prior  to  the 
teleconference  date. 

Dated:  November  25, 1997. 
Gary  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-31442  Filed  11-28-97;  8:45  ami 
BtLUNQ  COOE  3610-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LD.  112407B] 

Marine  Mammals;  Scientific  Research 
Permit  No.  872-1397 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit 

summary:  Notice  is  hereby  given  that 
Ann  E.  Bowles,  Ph.D.,  Hubbs-Sea  World 
Research  Institute,  2595  Ingraham 
Street,  San  Diego,  CA  92109.  has  been 
issued  a  permit  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289):  and 


Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd.,  Long  Beach,  CA 
90802-^213  (562/980-4001). 
SUPPLEMENTARY  INFORMATION:  On  July 
18, 1997,  notice  was  published  in  the 
Federal  Register  (62  FR  38521)  that  a 
request  for  a  scientific  research  permit 
to  take  (i.e.,  harass)  up  to  10  beached 
rehabilitated  animals  of  each  of  three 
pinniped  species  annually:  northern 
elephant  seals  [Mirounga  angustirostris) 
Pacific  harbor  seals  [Phoca  vitulina 
richardsi),  and  California  sea  lions 
(Zalophus  califomianus)  had  been 
submitted  by  the  above-named 
individual.  The  proposed  research  will 
be  conducted  over  a  5-year  period  at 
Hubbs-Sea  World  Research  Institute  and 
Sea  World,  San  Diego,  California.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C  1361  et  seq.)  and  the  regulations 
governing  the  taking  and  importing  of 
marine  mammals  (50  CFR  part  216). 

Dated:  November  25, 1997. 
Ann  D.  Terimsh, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-31444  Fifed  11-28-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  In  Costa  Rica 

November  24,  1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 


Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  and 
Guaranteed  Access  Levels  (GALs)  for 
textile  products,  produced  or 
manufactured  in  Costa  Rica  and 
exported  during  the  period  January  1, 
1998  through  December  31, 1998  are 
based  on  limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11, 1986;  52  fR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 
1989:  55  FR  21047,  published  on  May 
22.  1990,  and  62  FR  49206,  published 
on  September  19, 1997. 
TroyHLCribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Impl«n«ntation  of  Textile 
Agreements 
November  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  lanuary  1, 1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Costa  Rica  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31,  1998.  in  excess  of  the 
following  restraint  limits: 


Category 

Twetve-month  limit 

340/640  ........ 

342/642  

347/348  

443  

1,046,972  dozen. 
386,496  dozen. 
1,764.380  dozen. 
215,128  numbers. 
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Category 


447 


Twelve-montti  limit 


11,599  dozen. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  24. 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC;  and  tmder  the 
terms  of  the  Special  Access  Program,  as  set 
forth  In  51  FR  21208  (June  11. 1986).  52  FR 
26057  Only  10,  1987).  54  FR  50425 
(December  6.  1989)  and  62  FR  49206 
(September  19,  1997),  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories  which  are  assembled  in  Costa  Rica 
from  fabric  formed  and  cut  in  the  United 
States  and  re-exported  to  the  United  States 
from  Costa  Rica  during  the  period  beginning 
on  January  1. 1998  and  extending  through 
December  31, 1998: 


Category 

Guaranteed  access  level 

340«40  

650,000  dozen. 

342/642  

250,000  dozen. 

347/348  

1,500.000  dozen. 

443  

200.000  numbers. 

447 

4,000  dozen. 

Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
esUblished  in  the  directive  of  May  15, 1990 
shall  be  denied  entry  unless  the  Goveminent 
of  Costa  Rica  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limit.  Any 
shipment  which  is  declared  for  entry  under 
the  Special  Access  Program  but  found  not  to 
qualify  shall  be  denied  entry  into  the  United 
Sutas. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  tliat 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.97-31428  FUed  ll-2»-fl7;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Hungary 

November  24, 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  AppareU  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
statiis  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPI.EMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manuCactuied  in 
Hungary  and  exported  during  the  period 
January  1, 1998  through  December  31 , 
1998  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  piu^uant 
to  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1998  period. 

A  description  otthe  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  wrill  be  publUhed  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 


amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories.  ' 
produced  or  manufecfured  in  Hungary  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  levels  of  restraint: 


Gregory 

Twetve-month  restraint 
limit 

351/651 ^. 

410 

433 

434 

435 

443  ..„.; 

444  .„ 

448 

604  „ „ 

265,322  dozen. 
935,894  square  me- 
ters. 
17,748  dozen. 
15,059  dozen. 
26,030  dozen. 
166,724  numbers. 
53,783  numbers. 
23,004  dozen. 
1,313,200  kilograms. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  cat^ory  limits  for  that  year  (see 
directive  dated  November  1, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  tliat 
these  actions  fall  within  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-31427  FUed  11-28-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Ittdia 

November  25, 1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTTVE  DATE:  December  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing,  special  shift  and 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  68143,  published  on 
December  27, 1996. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Conmiittee  Car  the  Imptementatioii  of  Textile 
AgTMinents 

November  25.  1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20. 1996.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31. 1997. 

Effective  on  December  2. 1997.  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit' 

313 _ 

314 „.. 

315 „.. 

35.104.374  square 
meters. 

6,936,9^i  square  me- 
ters. 

12.967.314  square 
meters. 

Categoiy 

Adjusted  twelve-month 
limit ' 

317 

341  

42.063.668  square 

meters. 
4.636.273  dozen  of 

369-D» 

which  not  more  than 
2.529,123  dozen 
shall  be  in  Category 
341-Y2. 
1 .299.344  kilograms. 

641  

647/648 „ 

1.262,218  dozen. 
414,548  dozen. 

'The  limits  have  not  been  ac^usted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31,  1996. 

2  Category  341-Y:  only  HTS  numbers 
6204  22  3060.  6206.30.3010.  6206.30.3030 
and  621 1.42.0054. 

3  Category  369-D:  only  MTS  numbers 
6302.60.0010.  6302.91.0005  and 
6302.91.0045. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affiairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-31431  Filed  11-28-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

• 

Announcement  of  Import  Restraint 
Limits  and  Guaranteed  Access  Levels 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

November  24. 1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  January  1. 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  pori  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 


The  import  restraint  limits  and 
Guaranteed  Access  Levels  (CALs)  for 
textile  products,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  period  January  1, 1998 
through  December  31. 1998  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

In  the  letter  published  below,  thn 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  and  guaranteed  access  levels  for 
the  period  January  1, 1998  through 
December  31. 1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  lator  date. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 
published  on  June  11. 1986;  52  FR  6049, 
published  on  February  27, 1987;  52  FR 
26057,  published  on  July  10, 1987;  54 
FR  50425,  published  on  December  6, 
1989.  and  62  FR  49^06,  published  on 
September  19,  1997. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Novemtier  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Conmiissioner:  Pursuant  to  section 
204  of  the  Agricultuiral  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Chtler 
11651  of  March  3.  1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effisctive  on  January  1. 1998.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Jamaica  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1998  and  extending  through 
December  31,  1998,  in  excess  of  the  following 
levels  of  restraint: 


Category 


331/631   

338/339/638/ 
639. 


Twelve-month  restraint  limit 


680,313  dozen  pairs. 
1.341.400  dozen. 
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Category 


34Q«40 


341/641  ; 

345/845  

347/348/647/ 
648. 

352/652  

445/446  


Twelve-month  restraint  limit 


627.273  dozen  of  which  not 
more  than  530,770  dozen 
shall  be  in  shirts  made 
from  fabrics  with  two  or 
more  colors  in  the  warp 
and/or  the  filling  in  Cat- 
egories 340-y/640-Yi. 

787,663  dozen. 

194,359  dozen. 

1.447.873  dozen. 

2.163,395  dozen. 
53,134  dozen. 


c^co«957.  ^*°-^-  0"'y  HTS  numbers 
620520.2015.  6205.20.2020.  6205.20.2046 
6205^0.2050  and  6205.20.2060;  Categorvl 
f^X^Xu  °"'y    ^S    numbers    6205.30.2010. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  18, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  esublished  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limiu  set 
forth  in  this  directive. 

Also  pursuant  to  the  ATC;  and  under  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  51  FR  21208  Qune  11. 1986),  52  FR 
26057  Ouly  10. 1987),  54  FR  50425 
(December  6,  1 989)  and  62  FR  49206 
(September  19. 1997).  you  are  directed  to 
establish  guaranteed  access  levels  for 
properly  certified  cotton,  man-made  fiber  and 
other  vegetable  fiber  textile  ptoducte  in  the 
following  categories  which  are  assembled  in 
Jamaica  from  fabric  formed  and  cut  in  the 
United  States  and  re-exported  to  the  United 
States  &t)m  Jamaica  during  the  twelve-month 
period  which  begins  on  January  1. 1998  and 
extends  through  December  31. 1998: 


entry  under  the  Special  Access  Program  but 
found  not  to  qualify  shall  be  denied  entry 
into  the  United  SUtes. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  ImpIemenUtion  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.97-31429  Filed  11-28-97;  8:45  amj 
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Category 


331/631  

336/636  

338/339/638/ 

639. 

34Q«40  

341/641   

342/642  

345/845 

347/348^47/ 

646. 

352/652  „ 

447  


Guaranteed  Access  Level 


1,320,000  dozen  pairs. 
125,000  dozen. 
1,500.000  dozen. 

300,000  dozen. 
375,000  dozen. 
200.000  dozen. 
50,000  dozen. 
2,000.000  dozen. 

10.500.000  dozen. 
30,000  dozen. 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied 
by  a  valid  and  correct  certification  and 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certification  requirements 
esublished  in  the  directive  of  February  19, 
1987  shall  be  deried  entry  unless  the 
Govenunent  of  Jamaica  authorizes  the  entry 
and  any  charges  to  the  appropriate  specific 
limits.  Any  shipment  which  is  declared  for 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton  and  Man- 
Made  Rber  Textile  Products  Produced 
or  Manufactured  in  Kenya 

November  24. 1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January  1,  1998.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Kenya  and  exported  during  the  period 
January  1,  1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1998  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FT?  66263, 
published  on  December  17,  1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Piuvuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effijctive  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  trom  warehouse  for  consumpUon 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Kenya  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  levels  of  restraint: 


Category 


34(V640 
360 


Twelve-month  restraint 
limit 


489,825  dozen. 
3,537,627  numbers. 


The  limits  set  forth  above  aie  subject  to 
adjustment  purstiant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  Umits  for  that  year  (see 
directive  ditcd  November  4, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  pwriod  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limiU  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumpUon 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  tias  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  97-31425  FUed  11-28-97;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Mar>-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
NefMi 

November  25. 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Ajgreements 

(CITA). 

ACnOM:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  December  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Officefbf  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

8UPPl£MENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

The  ciurent  limit  for  Category  340  is 
being  increased  for  special  shift, 
reducing  the  limit  for  Category  640. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  62  FR  65197,  published  on 
December  11, 1996. 
TroyH.Cribi>, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImphwMintation  of  Textile 
Agreements 

November  25, 1997. 
Commissioner  of  Customs, 
Depattment  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  5, 1996,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
January  1, 1997  and  extends  through 
December  31,  1997, 

Effective  on  December  2. 1997.  you  are 
directed  to  adjust  the  limits  for  the  following 


categories,  as  provided  for  in  the  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  iGngdom  of  Nepal: 


Category 

Adjusted  twetve-month 
Hmit' 

340  ..- 

640 

344.605  dozen. 
96,791  dozen. 

'The  limits  have  not  been  ad)usted  to  ac- 
count for  any  imports  exported  after  Decemt>er 
31,  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[PR  Doc.97-31432  Filed  11-28-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton  and  Man- 
Made  FitMr  Textile  Products  Produced 
or  Manufactured  In  Pakistan 

November  25, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Antbority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Pakistan  and  exported  during  the  period 
January  1,  1998  through  December  31, 
1998  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 


commences  on  January  1,  1998  (see  60 
FR  21075,  published  on  May  1,  1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota.  CITA  has  informed  Pakistan  of  its 
intent  to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  Ine  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits.  The  limits  for 
Categories  334/634,  338,  339,  340/640, 
363,  369-F/369-P  and  369-S  are  being 
reduced  for  carryforward  applied  to  the 
1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  62  FR  51832,  published  on  October 
3, 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  25. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3. 1972.  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
efliective  on  January  1. 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufiactured  in  Pakistan  and 
exported  during  the  twelve-month  |>eriod 
beginning  on  January  1,  1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  limits: 


Category 


Category 

Twelve-fnonth  restraint 
limit 

Specific  limits 

219 

i 

8,193,116  square  me- 
ters. 

119,080,615  square 
meters. 

398,483  dozen. 

1,720,941  kilograms. 

5,958,629  square  me- 
ters. 

78,725,628  square 
meters. 

32,020,672  square 
meters. 

226/313 

237 

23gpL ' 

314 '.. 

315 „ 

317/817 

Twelve-month  restraint 
limit 


341/841  

342^42 „... 

347/348 

351/651  

352/652 

359-C/659-C3 

360 

361  ....„.., 

363 

369-F/36^-P«  . 

3e9-Rs 

36»-S'»  „. 

613/614 


615 

625/626/627/628/629 


638/639 
647/648 
666-P' 
666-S" 


2,440,414  dozen  pairs. 

222.545  dozen. 

363,476  dozen. 

478,180  dozen. 

4,625.578  dozen. 

1,280,737  dozen. 

626,093  dozen  of 
wtiich  not  more  than 
239.089  dozen  shall 
be  in  Categories 
340-D/640-D2. 

717,270  dozen. 

355,01 1  dozen. 

792.616  dozen. 

318.786  dozen. 

796,966  dozen. 

1,434,540  kilograms. 

5,121,050  numbers. 

5,954,709  numbers. 

43,024,648  numbers. 

2.260,665  kilograms. 

11,157,534  kilograms. 

690,197  kilograms. 

23,579,054  square 
meters 

25,084,096  square 
meters. 

77,147.475  square 
meters  of  wti»h  not 
more  than 
38,573,739  square 
meters  shall  t>e  in 
Category  625;  not 
more  than 
38.573,739  square 
meters  shall  be  in 
Category  626;  not 
more  than 
38,573,739  square 
meters  shall  t>e  in 
Category  627;  not 
more  than  7,980,774 
square  meters  shall 
be  in  Category  628; 
and  not  more  than 
38,573,739  square 
meters  shall  be  in 
Category  629. 
448,360  dozen. 
850,073  dozen. 
764,048  kilograms. 
4,044.960  kilograms. 


^^^^^^     239pt.:     only     HTS     number 
6209.20.5040  (diapers). 

2  Category  346-0:  only  HTS  numbers 
6205.20.2015,  6205.20.2020.  6205.20.2025 
and  6205.20.2030;  Category  640-D:  only  HTS 
numbers  6205.30.2010.  6205.30.2020 
6205.30.2030,  6205.30.2040.  6205.90.3030 
and  6205.90.4030. 

*Catego»y  359-C:  only  HTS  numbers 
6103.425025.  6103.49.8004,  6104.62.1020 
6104.69.8010,  6114.20.0048.  6114.20.0052' 
6203.42.2010.  6203.42.2090,  6204.62.201  o' 
6211.32.0010.  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055.  6103.43.2020 
6103.43.2025.  6103.49.2000.  6103.49.8038" 
6104.63.1020,  6104.63.1030,  6104.69.1000' 
6104.69.8014,  6114.30.3044,  6114.30  3054' 
6203.43.2010,  6203.43,2090,  6203.49  1010' 
6203.49.1090.  6204.63.1510,  6204.69.1 01  o' 
6210.10.9010.  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 


*Categoiy  369-F:  only  HTS  number 
6302.91.0045;  Category  369-P:  only  HTS 
numbers  6302.60.0010  and  6302.91.0005 

6M7.lSo   ^^""     °"'^     ""^^     ""'"'*' 

6307^S5  ^*®®~®'  °"^  "^^  """''*' 
oo^'®9ory  666-P:  only  HTS  numbers 
6302.22.1010,  6302.22.  lOeo.  6302.22.2010 
6302.32.1010.  6302.32.1020,  6302.322010 
and  6302.32.2020.  ^-^uiu 

8  Category  666-S:  only  HTS  numbers 
6302.22.1030,  6302.22.1040,  6302.22  2020 
6302.32.1030,  6302.32.1040,  6302.32  2030 
and  6302.32.2040. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  20, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limiu  set 
forth  in  this  directive. 

Products  for  integration  in  1998  listed  in 
the  Federal  Register  notice  published  on 
May  1,  1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1, 1998,  should  those 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT  1994. 

CTTA  has  informed  Pakistan  of  its  intent  to 
continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 
to  be  required,  if  applicable,  for  products 
integrated  on  and  after  January  1, 1998, 
before  entry  is  permitted  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Sutes  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-31433  Filed  11-28-97;  8:45  am] 
BILUNQ  COOE  SSIO-OR-F 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  ffestraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Rber  Textile  Products 
Produced  or  Manufactured  in  Poland 

November  24,  1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATK)N: 

Authority:  Section  204  of  the  Agricuhuisl 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 


The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Poland  and  exported  during  the  period 
January  1,  1998  through  December  31, 
1998  are  based  on  the  limits  notified  to 
the  Textiles  Monitoring  Body  ptirsuant 
to  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  1998  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  ImplemenUtion  of  Textile 
Agreements 

November  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  wrarehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufoctured  in  Poland  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1998  and  extending 
through  December  31, 1998,  in  excess  of  the 
following  levels  of  restraint: 
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Category 

Twetve-month  restraint 
limit 

!W> 

338/339 —.. 

410 

433 

434.... „... 

435 

443 

611  

645«46 

198,744  dozen. 

2,140.318  dozen. 

2,689.107  square  me- 
ters. 

18,991  dozen. 

10,358  dozen. 

13,554  dozen. 

225,885  numbers. 
*6,1 17,488  square  me- 
ters. 

313,404  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  Octokwr  25.  1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  iimit>  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States^for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Troy  H.  Cribb. 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

|FR  Doc.  97-31424  Filed  11-28-97;  8:45  am] 
BHIMG  COM  3S10-0R-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umhs  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Rber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

November  25. 1997. 

AQENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(dTA). 

/ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  WFORIMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 


boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11851  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Romania  and  exported  during  the 
period  January  1, 1998  through 
December  31,  1998  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075.  published  on  May  1. 1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota.  CTTA  has  informed  Romania  of 
its  intent  to  continue  the  bilateral  visa 
arrangement  for  those  products. 

In  tne  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits.  The  limits  for 
Categories  443  and  647  have  been 
reduced  for  carryforward  applied  to  the 
1997  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17,  1996).  Also 
see  62  FR  51832,  published  on  October 
3, 1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  Uie 
Federal  Register  at  a  later  date.  ' 
Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  25, 1997. 
Comimissioner  of  Ctutoms, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998.  entry  into  the 
United  States  forconsumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  otlier  vegetable  fiber  textiles  and  textile 


products  in  the  following  categories, 
produced  or  manufactured  in  Romania  and 
exported  during  the  twelve-month  period 
beginning  on  January  1. 1998  and  extending 
through  December  31. 1998.  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  limit 

313 

1,968,902  square  me- 
ters. 

1,476,676  square  me- 
ters. 

3,553,624  square  me- 
ters. 

140.743  dozen. 

314 

315 

333/833 

334 

335/835  .Z..ZZZ  Z 
338/339 

340,192  dozen. 
178,276  dozen. 
769,400  dozen. 

340 .._ 

341/840 

347/348 - 

350 

3.52 

359pt '  . 

360 

361  u.. 

3egpt ' 

410 .Z....ZZZZ 

433/434 .... 

435 

442 

443 

444 

447/448 

604  _.... 

638/639 

640 

647  ...     

648 _. 

666 

335,838  dozen. 
140,743  dozen. 
600.508  dozen. 
31,790  dozen. 
214.071  dozen. 
767,866  kilograms. 
1,984,379  numbers. 
1 ,322.920  numbers. 
348,252  kilograms. 
172,003  square  me- 
ters. 
9,527  dozen. 
9,965  dozen. 
11.541  dozen. 
83,772  numbers. 
41 .970  numbers. 
23,146  dozen. 
1.641.933  kilograms. 
704.843  dozen. 
96,940  dozen. 
92,290  dozen. 
69.778  dozen. 
140,538  kitograms. 

'  Category  359pt.:  all  HTS  numbers  except 
6406.99.1550. 

2  Category  369pt.:  all  HTS  numbers  except 
5601.10.1000,  5601.21.0090,  5701.90.1020. 
5701.90.2020,  5702.10.9020,  5702.39.2010. 
5702.49.1020,  5702.49.1080,  5702.59.1000. 
5702.99.1010,  5702.99.1090,  5705.00.2020 
and  6406.10.7700. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  January  22, 1997)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

Products  for  integration  in  1998  listed  in 
the  Federal  Register  notice  published  on 
May  1. 1995  (60  FR  21075)  which  are 
exported  during  1997  shall  be  charged  to  the 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1, 1998,  should  those 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT  1994. 

CITA  has  informed  Romania  of  its  intent  to 
continue  the  bilateral  visa  arrangement  for 
those  products.  An  export  visa  will  continue 


to  be  required,  if  applicable,  for  products 
integrated  on  and  after  January  1,  1998. 
before  entry  is  p>ermitted  into  the  United 
States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Sutes  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbirs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.  97-31435  Filed  11-28-97;  8:45  am) 

BILUNG  COOE  3610-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Russia 

November  24,  1997. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 


EFFECTIVE  DATE:  January  1, 1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
ExecuUve  Order  11651  of  March  3. 1972,  as 
amended. 

The  Bilateral  Textile  Agreement, 
effected  by  exchange  of  notes  dated 
August  13,  1996  and  September  9, 1996, 
as  amended,  between  the  Governments 
of  the  United  States  and  the  Russian 
Federation  establishes  a  limit  for  wool 
textile  products  in  Category  435  for  the 
period  January  1, 1998  through 
December  31, 1998. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limit  for  1998. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 


Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Russia. 

A  descnf)tion  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  availablein  the 
CORRELATION:  Textile  and  Apparel 
Categories  writh  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

"     Dear  Commissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972.  as  amended;  and  the 
Bilateral  Textile  Agreement,  effected  by 
exchange  of  notes  dated  August  13. 1996  and 
September  9, 1996,  as  amended,  between  the 
Governments  of  the  United  States  and  the 
Russiuii  Federation,  you  are  directed  to 
prohibit,  effective  on  January  1,  1998,  entry 
into  the  United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  textile  products  in  Category  435, 
produced  or  manufactured  in  Russia  and 
exported  during  the  twelve-month  period 
begiiming  on  January  1, 1998  and  extending 
tluwugh  December  31, 1998,  in  excess  of 
52,020  dozen. 

The  limit  set  forth  above  is  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  the  Russian  Federation. 
Products  in  the  above  category  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limit  for  that  year  (see 
directive  dated  September  19.  1996)  to  the 
extent  of  any  unfilled  balance.  In  the  event 
the  limit  established  for  that  period  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  tWs 
directive. 

This  limit  may  be  revised  if  Russia 
becomes  a  member  of  the  World  Trade 
OrganizaUon  (WTO)  and  the  United  SUtes 
applies  the  WTO  agreement  to  Russia. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 


Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.97-31430  Filed  11-28-97;  8:45  ami 
BILUNG  COOE  3S10-OR-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
Ukraine 

November  24, 1997. 
AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 


EFFECTIVE  DATE:  January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Conunerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  tlie  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972,  as 
amended. 

A  Memorandum  of  Understanding 
(MOU)  dated  May  6, 1995,  between  the 
Governments  of  die  United  States  and 
Ukraine  establishes  limits  for  certain 
wool  textile  products  for  the  period 
January  1,  1998  through  December  31, 
1998. 

In  the  letter  published  below,  die 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  1998  limits. 

These  limits  may  be  revised  if 
Ukraine  becomes  a  member  of  the 
World  Trade  Organization  (WTO)  and 
the  United  States  applies  the  WTO 
agreement  to  Ukraine. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  vnth  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 
Information  regarding  the  1998 
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CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
-noy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Novemtwr  24. 1997. 
CommiMioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  Pursuant  to  section 
204  of  the  Agric\ilt\iral  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3, 1972,  as  amended:  and  the 
Memorandum  of  Understanding  dated  May  6, 
1995,  between  the  Governments  of  the 
United  States  and  Ukraine,  you  are  directed 
to  prohibit,  effective  on  January  1,  1998, 
entry  into  the  United  States  for  consumption 
■nd  withdrawal  from  %rarehouBe  for 
consumption  of  wool  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Ukraine  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1998  and  extending  through 
December  31. 1998,  in  excess  of  the  following 
limits  of  restraint: 


Category    < 

Twelve-montti  Kmit 

435 „. 

442 

444 . 

448 

90.100  dozen. 

15,000  dozen. 
66,000  numbers. 
65,000  dozen. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  current  bilateral 
agreement  between  the  Governments  of  the 
United  States  and  Ukraine. 

These  limits  may  be  revised  if  Ukraine 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  Sutes 
applies  the  WTO  agreement  to  Ukraine. 

Products  in  Category  435  exported  during 
1997  shall  be  charged  to  the  applicable 
category  limit  for  that  year  (see  directive 
dated  November  1, 1996)  to  the  extent  of  any 
unfilled  balance.  In  the  event  the  limit 
established  for  that  f>eriod  has  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limit  set  forth  in  this 
directive  for  Category  435. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisiotu  of  5 
U.&C  553(a)(1). 

Sincerely, 
TroyH-Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

FR  Doc.  97-31426  Filed  11-28-97;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  Import  Restraint 
Limits  for  Certain  Cotton,  MarvMade 
Fiber,  SIIK  Blend  and  Other  Vegetable 
Rber  Textile  Products  Produced  or 
Manufactured  in  the  United  Arab 
Emirates 

November  25, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715, 

8UPPI.aiENTARY  INFORMATKM: 

-  Aatfaority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Uiyted  Arab  Emirates  and  exported 
during  the  period  January  1,  1998 
through  December  31, 1998  are  based  on 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uniguay  Round  Agreement  on  Textiles 
and  Clothing  (ATC). 

Pursuant  to  the  provisions  of  the  ATC, 
the  second  stage  of  the  integration 
commences  on  January  1, 1998  (see  60 
FR  21075,  published  on  May  1, 1995). 
Accordingly,  certain  previously 
restrained  categories  may  have  been 
modified  or  eliminated  and  certain 
limits  may  have  been  revised.  Integrated 
products  will  no  longer  be  subject  to 
quota.  CITA  has  informed  the  United 
Arab  Emirates  of  its  intent  to  continue 
the  bilateral  visa  arrangement  for  those 
products. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  1998  period.  The  1998 
levels  for  Categories  315  and  361  are 
zero. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 


Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notices  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  62  FR  51832,  published  on  October 
3,  1997.  Information  regarding  the  1998 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textila 
Agieismenta 

November  25. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Conunissioner  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1, 1998,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories, 
produced  or  manubctured  in  the  United 
Arab  Emirates  and  exported  during  the 
twelve- month  period  beginning  on  January  1, 
1998  and  extending  through  December  31, 
1998  in  excess  of  the  following  levels  of 
restraint: 


Category 

Hmit 

219 

1,246,672  square  me- 

ters. 

226/313 

2,131,840  square  me- 

ters. 

315 

-0-. 

317 

34,390,917  square 
meters. 

326 

2,012,461  square  me- 

ters. 

334/634 

254  068  dozen 

335/635/835  _ 

174,413  dozen. 

336/636 

220,192  dozen. 

338/339 

628.396  dozen  of 

wtitch  not  more  than 

418,930  dozen  shall 

be  in  Categories 

33»-Sa39-S'. 

34(V640 

389.572  dozen. 

341/641  

341,130  dozen. 

342/842 

271,008  dozen. 

347/348 

466,809  dozen  of 

wtiich  not  more  than 

233,404  dozen  shall 

be  in  Categories 

347-T/348-T2. 

351/851  

194.786  dozen. 

352 

359,084  dozen. 

361  

-0-. 

363 

6,708,201  numbers. 

369-S3  

93,379  kilograms. 

360-O* 

662,361  kilograms. 

638/639 

254.068  dozen. 

647/648 

364,165  dozen. 
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Category 


847 228,662  dozen. 


Twelve-month  restraint 
limit 


'Categoiy  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105.10.0030 
6105.90.8010,  6109.10.0027,  6110.20.1025, 
6110.202040.  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.20.0005;  Category 
339-S:  only  HTS  numbers  6104.22.0060 
6104.292049.  6106.10.0010.  6106.10.0030, 
6106.902510,  6106.90.3010,  6109.10.0070. 
611020.1030.  6110.202045.  6110.202075. 
6110.90.9070,  6112.11.0040,  611420.0010 
and  6117.90.9020. 

2  Category    347-T:    only    HTS    numbers 
6103.19.2015,    6103.19.9020,    610322.0030, 
6103.42.1020,    6103.42.1040,    6103.49.8010 
6112.11.0050,    6113.00.9038,    6203.19.1020 
6203.19.9020,    620322.3020,    6203.42.4005 
6203.42.4010,    6203.42.4015,    6203.42.4025 
6203.42.4035,    6203.42.4045,    6203.49.8020 
6210.40.9033,    6211.20.1520,    621120.3810 
and  6211.32.0040;  Category  348-T:  only  HTS 
numbers        6104.12.0ra0.        6104.19.8030, 
6104.22.0040,    6104.292034,    6104.622006. 
6104.622011.    6104.622026.    6104.622028. 
6104.69.8022.    6112.11.0060.    6113.00.9042. 
6117.90.9060.    6204.12.0030.    6204.19.8030. 
620422.3040.    6204.29.4034,    6204.62.3000 
6204.62.4005.    6204.62.4010.    6204.62.4020 
6204.62.4030.    6204.62.4040,    6204.62.4050 
6204.69.6010,    6304.69.9010.    6210.50.9060 
6211.20.1550,     621120.6810.    6211.42.0030 
and  6217.90.9050. 

^Categoiy     369-S:     only     HTS     number 
6307.102005. 

<  Category  369-0:  all  HTS  numbers  except 
6307.102005  (Category  369-6); 

5601.10.1000.  560121.0W0,  5701.90.1020 
5701.90.2020,  5702.10.9020.  5702.392010 
5702.49.1020,  5702.49.1080,  5702.59.1000 
5702.99.1010,  5702.99.1090,  5705.002020 
and  6406.10.7700. 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  af&irs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  97-31434  Filed  11-28-97:  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION  ■^. 

Chicago  Board  of  Trade  Futures 
Contracts  in  Com  and  Soyt>eans;  Draft 
Proposed  Revisions  to  Delivery 
Specifications 

AGENCY:  Commodity  Futtues  Trading 
Commission. 

ACTION:  Notice  of,  and  Request  for 
Public  Comment  on.  Draft  Proposed 
Revisions  by  the  Chicago  Board  of  Trade 
to  Delivery  Specifications  on  Com  and 
Soybean  Futures  Contracts. 


The  limits  set  forth  above  are  stdiject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  1997  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  December  20, 1996)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

ProducU  for  integration  in  1998  listed  in 
the  Fedoral  Register  notice  published  on 
May  1, 1995  (60  FR  21075)  which  are 
ex{^ed  during  1997  shall  be  cliarged  to  the 
applicable  limits  to  the  extent  of  any  unfilled 
balances.  After  January  1,  1998,  should  those 
unfilled  balances  be  exhausted,  such 
products  shall  no  longer  be  charged  to  any 
limit,  due  to  integration  of  these  products 
into  GATT 1994. 

QTA  has  informed  the  United  Arab 
Emirates  of  its  intent  to  continue  the  bilateral 
visa  arrangement  for  those  products.  An 
export  visa  will  continue  to  be  required,  if 
applicable,  for  products  integrated  on  and 
after  January  1, 1998,  before  entry  is 
permitted  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  on 
November  7. 1997,  issued  an  Order 
changing  and  supplementing  under 
section  5a(a)(10)  of  the  Commodity 
Exchange  Act  (Act).  7  U.S.C.  7a(a)(10), 
the  delivery  terms  of  the  com  and 
soybean  futxires  contracts  of  the  Board 
of  Trade  of  the  City  of  Chicago  (CBT). 
The  CBT  previously  had  submitted 
proposed  changes  to  the  delivery 
specifications  of  its  com  and  soybean 
futures  contracts  in  response  to  a 
December  19. 1996  notification  to  the 
CBT  by  the  Commission  that  the  CBT 
com  and  soybean  futures  contracts  no 
longer  accomplish  the  objectives  of  that 
section  of  the  Act  The  Commission  in 
its  November  7  Order  changed  and 
supplemented  the  CBT  proposal  for  its 
soybean  futures  contract  by  making 
changes  relating  to  the  delivery 
locations  proposed  by  the  CBT  and  for 
both  its  soybean  and  com  futures 
contracts  by  making  changes  relating  to 
the  locational  price  differentials 
proposed  by  the  CBT.  to  a  contingency 
rule  proposed  by  the  CBT  and  to  a 
minimum  net  worth  requirement  for 
eligibility  to  issue  shipping  certificates 
proposed  by  the  CBT.  The  November  7 
Order  also  provided  that  the  CBT  was 
not  precluded  "from  submitting  for 
Commission  review  and  approval  under 
sections  5a(a)(10)  and  5a(a)(12)  of  the 
Act  any  alternative  proposed  delivery 
sp>ecifications  for  its  com  or  soybean 
futures  contracts." 


The  CBT  on  November  18. 1997, 
provided  to  the  Commission  draft 
proposed  revisions  to  the  com  and 
soybean  futures  contracts  which, 
although  approved  by  the  CBT  Board  of 
Directors,  have  not  yet  been  presented 
to  the  CBT  membership  for  its  approval. 
Those  draft  proposed  revisions  contain 
delivery  specifications  different  from 
those  contained  in  the  Commission's 
November  7  Order. 

The  Commission  is  providing  notice 
of  the  CBT's  draft  proposed  revisions  in 
order  to  provide  the  public  with  an 
opportunity  to  comment  to  the 
Commission  on  them.  The  Commission 
has  determined  that  publication  of  the 
CBT's  draft  proposed  revisions  for 
public  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  by 
January  15, 1998. 
ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street.  N.W.. 
Washington,  D.C.  20581 ,  attention: 
Office  of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  41&-5521;  or 
transmitted  electronically  at 
(secretary©cftc.govl.  Reference  should 
be  made  to  "Com  and  Soybean  Delivery 
Pointe;  Draft  Proposed  Revisions." 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mielke,  Acting  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Cenb«.  1155  2l8t  Street,  N.W.. 
Washington,  D.C.  20581,  (202)  418- 
5260,  or  electronically,  Mr.  Architzel  at 
(PArchit2eiecftc.gov). 

SUPPI.EMENTARY  INFORMATKM: 

I.  Background 

Section  5a(a)(10)  of  the  Act  provides 
that,  as  a  condition  of  contract  market 
designation,  boards  of  trade  are  required 
to: 

Permit  the  delivery  of  any  commodity,  on 
contracts  of  sale  thereof  for  future  delivery, 
of  such  grade  or  grades,  at  such  point  or 
points  and  at  such  quality  and  locational 
price  difiierentials  as  will  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement  of 
such  commodity  in  interstate  commerce.  If 
the  Commission  after  investigation  finds  that  ' 
the  rules  and  regulations  adopted  by  a 
contract  market  permitting  delivery  of  any 
commodity  on  contracts  of  sale  thereof  for 
future  delivery,  do  not  accomplish  the 
objectives  of  this  subsection,  then  the 
Commission  shall  notify  the  contract  market 
of  its  finding  and  afford  the  contract  market 
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an  opportunity  to  make  appropriate  changes 
in  such  rules  and  regulations.  If  the  contract 
market  within  seventy-five  days  of  such 
notification  fails  to  make  the  Changes  which 
in  the  opinion  of  the  Commission  are 
accessary  to  accomplish  the  objectives  of  this 
subsection,  then  the  Commission  after 
granting  the  contract  market  an  opportunity 
to  be  heard,  may  change  or  supplement  such 
rules  and  regulations  of  the  contract  market 
to  achieve  the  above  objectives  *  *  *. 

The  Commission,  by  letter  dated 
December  19, 1996,  coimnenced  a 
proceeding  under  section  5a(a)(10}  of 
the  Act  by  issuing  to  the  CBT  a 
notification  that  the  delivery 
specifications  of  its  com  and  soybean 
futiires  contracts  no  longer  accomplish 
the  statutory  objectives  of  "permit[ting] 
the  delivery  of  any  commodity  *  •   *  at 
such  point  or  points  and  at  such  quality 
and  locational  price  differentials  as  will 
tend  to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
itx  interstate  commerce."  Letter  of 
December  19. 1996,  to  Patrick  Arbor 
from  the  Commission,  61  FR  67998 
pecember  26,  1996)  (section  5a(a)(10) 
notification). 

The  CBT,  on  April  16, 1997. 
submitted  its  response  to  the  section 
5a(a)(10)  notification  in  the  form  of 
proposed  exchange  rule  amendments. 
Those  proposed  rule  amendments 
would  have  replaced  the  existing 
delivery  system  involving  delivery  of 
warehouse  receipts  representing  st(x:ks 
of  grain  stored  at  terminal  elevators  in 
Chicago,  Toledo,  and  St  Louis  witl^ 
delivery  of  shipping  certificates.'  A 
shipping  certificate  would  have 
provided  for  com  or  soybeans  to  be 
loaded  into  a  barge  at  one  of  the 
shipping  stations  located  along  a  153- 
mile  segment  of  the  Illinois  River  from 
Chicago  (including  Bums  Harbor, 
Indiana)  to  Pekin,  Illinois  and 
additionally  to  be  delivered  in  Chicago 
by  rail  or  vessel.  Delivery  at  all  eligible 
locations  would  have  been  at  par.  The 
CBT's  proposal  would  have  eliminated 
the  current  delivery  points  on  its  com 
and  soybean  futures  contracts  at  Toledo, 
Ohio  and  St  Louis,  Missouri  and  would 
have  restricted  firms  eligible  to  issue 
shipping  certificates  to  those  meeting  a 
minimum  net  worth  requirement  of  $40 
million,  in  addition  to  a  number  of  other 
requirements. 

The  Commission  published  the 
substance  of  the  CBT's  proposed 
amendments  in  the  Federal  Register  for 


■  A  shipping  certificate  is  a  negotiable  instrument 
that  represents  a  commitment  by  ttie  issuer  to 
deliver  (e.g..  load  into  a  barge)  com  or  soylwans  to 
the  certificate  holder,  pursuant  to  terms  specified 
by  the  CBT.  whenever  the  holder  decides  to 
surrender  the  certificate  to  the  issuer. 


public  comment,  receiving  almost  700 
comments,  the  largest  number  of 
comments  ever  received  by  the 
Commission  on  any  issue  before  it.  In 
addition,  at  the  request  of  the  CBT,  the 
Commission  held  a  public  meeting  on 
June  12,  1997,  to  accept  oral  and  written 
statements  by  the  CBT  and  interested 
members  of  the  public.  62  FR  29107 
(May  29, 1997). 

On  September  15, 1997,  the 
Commission  issued  a  proposed  order, 
publishing  its  text  in  \he  Federal 
Register  with  a  request  for  public 
comment.  62  FR  49474  (September  22, 
1997).  Over  230  commenters  submitted 
comments  to  the  Commission  on  the 
proposed  order.  In  addition,  the 
Commission  held  a  public  meeting  on 
October  15, 1997,  at  which  the  CBT  was 
afforded  an  opportunity  to  appear  before 
the  Commission  and  to  be  heard. 
Subsequently,  the  CBT  filed  written 
exceptions  to  the  proposed  order. 

On  November  7, 1997,  the 
Commission  issued  a  final  Order  to  the 
CBT  under  section  5a(a)(10)  of  the  Act. 
62  FR  60831  (November  13,  1997) 
(November  7  Order  or  Order).  The 
Commission's  Order  foimd  that  the 
CBT's  proposal  failed  to  meet  the 
requirements  of  sections  5a(a)(10), 
5a(a)(12),  8a(7),  and  15  of  the  Act 
because  of  (1)  an  inadequate  amoimt  of 
deliverable  supplies  of  soybeans;  (2)  the 
failure  to  include  required  locational 
differentials;  (3)  the  failure  to  provide 
an  adequate  rule  for  alternative 
deliveries  if  river  transportation  were 
obstructed;  and  (4)  the  substantial 
impediment  to  eligibility  for  issuing 
com  and  soybean  shipping  certificates 
imposed  by  the  CBT's  proposed  $40 
million  minimum  net  worth 
requirement. 

Based  on  these  findings,  the 
Commission  changed  and  supplemented 
the  delivery  locations  for  CB'T's  soybean 
futures  contract  by  retaining  the  Toledo, 
Ohio  switching  district  and  the  St. 
Louis/East  St.  Louis/ Alton  areas  as 
delivery  locations,  with  Toledo  priced 
at  par  and  the  St.  Louis/East  St.  Louis/ 
Alton  area  priced  at  a  premium  over 
contract  priipe  of  150  percent  of  the 
difference  between  the  Waterways 
Freight  Bureau  Tariff  No.  7  rate 
applicable  to  that  location  and  the  rate 
applicable  to  Chicago,  Illinois.  The 
Commission  also  required  that  both 
com  and  soybeans  from  shipping 
locations  on  the  northern  Illinois  River 
be  deliverable  at  a  premium  over 
contract  price  of  150  percent  of  the 
difference  between  the  Waterways 
Freight  Bureau  Tariff  No.  7  rate 
applicable  to  that  location  and  the  rate 
applicable  to  Chicago,  Illinois,  with 
Chicago  at  contract  price.  With  respect 


to  both  the  CBT  com  and  soybean 
futures  contracts,  the  Commission 
ordered  that  the  contingency  plan  for 
alternative  delivery  procedures  when 
traffic  on  the  northern  Illinois  River  is 
obstructed  be  changed  and 
supplemented  and  that  the  $40  million 
minimimi  net  worth  eligibility 
requirement  for  issuers  of  shipping 
certificates  be  eliminated.  The 
Commission  ordered  that  the  contract 
terms  as  changed  and  supplemented 
would  apply  begiiuiing  with  contract 
months  in  the  year  2000  and  that  the 
preexisting  contract  terms  would  apply 
to  contract  months  in  the  year  1999. 
The  Commission's  Order  did  not 
"preclude( )  the  CBT  from  submitting 
for  Commission  review  and  approval 
imder  sections  5a(a)(10)  and  5a(a)(12)  of 
the  Act  any  alternative  proposed 
delivery  specifications  for  its  com  or 
soybean  futures  contracts."  62  FR 
60833.  To  the  contrary,  the  Order 
provided  that  the  CBT— 

Will  continue  to  be  free  to  propose 
revisions  of  the  new  terms  to  the  Commission 
for  its  consideration  under  sections  5a(a)(10) 
and  5a(a){12)  or  to  submit  a  petition  to  the 
Commission  to  reconsider  or  to  amend  this 
Order.  If  the  CBT  believes  that  an  alternative 
to  the  new  terms  and  to  its  original  proposal 
would  better  serve  its  business  interests  and 
would  also  meet  the  statutory  requirements, 
the  CBT  should  submit  such  a  proposed  rule 
revision  or  petition. 

Id.  at  60834. 

By  letter  dated  November  17, 1997, 
the  CBT  on  November  18, 1997.  notified 
the  Commission  that  it  would  be 
submitting  for  Commission  review  such 
an  alternative  for  contract  months  Iq  the 
year  2000  and  thereafter.  Proposed 
revisions  of  the  CBT  com  and  soybean 
futures  contracts  will  be  submitted  to 
the  CBT  membership  for  its  approval  in 
mid-December  1997,  and  the  CBT 
expects  to  submit  the  proposed 
revisions  for  Commission  review  and 
action  upon  membership  approval. 
However,  the  CBT  has  requested  that 
the  Commission  seek  public  comment  at 
this  time  on  the  draft  proposed  revisions 
in  anticipation  of  the  CB'T's  receiving 
the  requisite  approval  of  its  memberuip 
in  order  to  expedite  the  Commission's 
consideration  and  review  of  them.  The  ' 
Commission  has  determined  that 
publication  of  the  draft  proposed 
revisions  at  this  time  is  in  the  public 
interest  and  will  assist  the  Commission 
in  its  consideration  of  these  issues. 

n.  CBT's  Draft  Proposed  Revisions 

CBT's  draft  proposed  revisions  for 
contract  months  in  the  year  2000  and 
thereafter  would  have  the  following 
terms.  The  soybean  futures  contract 
would  call  for  shipping  certificate 
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delivery  bom  shipping  stations  located 
along  the  entire  Illinois  River  (extending 
from  Chicago  and  including  Biuns 
Harbor,  Indiana,  to  Grafton,  Illinois  at 
the  river's  mouth)  and  that  portion  of 
the  upper  Mississippi  River  from  the 
mouth  of  the  Illinois  River  to  St.  Louis. 
Delivery  at  Chicago/Bums  Harbor 
would  be  at  par,  and  delivery  at  other 
locations  would  be  at  the  following 
premiums:  shipping  stations  Icx^teid 
along  the  Illinois  River  fix)m  river  mile 
304  at  the  jimction  of  the  Calimiet  Sag 
Channel  and  the  Chicago  Sanitary  & 
Ship  Canal  to  river  mile  170  between 
Chillicothe  and  Peoria  would  be  priced 
at  a  premitim  of  2  cents  per  bushel; 
shipping  stations  located  from  river 
mile  170  to  the  mouth  of  the  Illinois 
River  at  Grafton  would  be  priced  at  a 
.premium  of  3  cents  per  bushel;  and 
shipping  stations  located  at  the  St 
Louis/East  St.  Louis/ Alton  delivery  area 
would  be  priced  at  a  premium  of  5  cents 
per  bushel. 

The  com  futures  contract  would 
retain  the  delivery  locations  contained 
in  the  Commission's  November  7  Order: 
shipping  stations  located  along  that 
portion  of  the  northern  Illinois  River 
from  Chicago  (including  Bums  Harbor, 
Indiana)  to  Pekin,  Illinois.  Delivery  at 
Chicago/Bums  Harbor  would  be  at  par, 
delivery  from  shipping  stations  Icxrated 
along  the  Illinois  FUver  from  river  mile 
304  at  the  jtmction  of  the  Calimiet  Sag 
Channel  and  the  Chicago  Sanitary  & 
Ship  Canal  to  river  mile  170  between 
Chillicothe  and  Peoria  would  be  priced 
at  a  premimn  of  2  cents  per  bushel;  and 
delivery  from  river  mile  170  to  river 
niile  151  at  Pekin  would  be  at  a 
premium  of  3  cents  per  bushel. 

To  qualify  for  regtllarity,  a  shipping 
certificate  issuer  would  have  to  register 
to  load  a  minimnm  of  3  barges  per  day 
at  Chicago/Bums  Harbor  and  at  St 
Louis/East  St.  Louis/ Alton  (for 
soybeans)  and  one  barge  per  day  at  all 
other  locations.  In  addition,  a  regular 
issuer  would  have  to  be  capable  of 
registering  a  minimum  nimiber  of 
certificates  equivalent  to  30  barges 
(1.650,000  bushels)  of  com  or  soybeans. 
A  shipper  would  also  have  to  have  a  net 
worth  equivalent  to  four  times  the  value 
of  the  certificates  issued  and  could  not 
issue  certificates  for  an  amount  greater 
than  30  times  its  registered  daily  barge- 
loading  capacity  or,  in  the  case  of 
Chicago,  its  registered  storage  capacity. 
The  contracts  would  also  provide  a 
contingency  plan  in  case  of  obstructions 
to  river  traffic  that  would  require  a 
shipper  to  make  the  product  available  in 
a  loaded  barge  with  freight  pre-paid  to 
New  Orleans  at  an  Illinois  or 
Mississippi  River  location  below  the 
obstruction.  The  receiver  would  be 


obligated  to  reimburse  the  shipper  at  a 
flat  specified  rate  ^detailed  below) 
intended  to  cover  the  cost  of  shipping 
bom  the  original  shipping  station  to 
New  Orleans. 

The  quality  specifications,  unit  of 
trading,  delivery  months,  last  trading 
day,  price  basis,  price  fluctuation  limits, 
and  speculative  position  limits  for  the 
com  and  soybean  futures  contracts 
would  be  the  same  as  those  for  the 
respective  existing  futures  contracts. 
The  terms  of  CBT's  draft  proposed 
revisions  differ  in  a  nimiber  of  ways 
from  the  contract  terms  contained  in  the 
Commission's  November  7  Order.  In 
particular,  for  soybeans  the  draft 
proposed  revisions  would  delete 
Toledo,  Ohio  as  a  delivery  point,  but 
add  shipping  stations  on  the  Illinois 
River  from  Pekin  to  the  river's  mouth. 
In  addition,  for  both  com  and  soybeans 
the  draft  proposed  revisions  woiild 
establish  a  fixed  cents  per  bushel  price 
diffisrentials  for  all  non-par  locations 
within  a  specified  "region,"  in  contrast 
to  the  Conunission's  Cfrder  which 
established  separate  price  difiierentials 
for  each  non-par  location  based  on  the 
difference  between  150%  of  tariff  rate 
applicable  to  that  shipping  station  and 
150%  of  tariff  rate  applicable  to 
Chicago. 

The  CBT's  draft  proposed  revisions 
would  also  establish  a  new  regularity 
requirement  on  shipping  certificate 
issuers  which  is  not  contained  in  the 
Commission's  Order.  Specifically, 
issuers  would  have  to  register  a 
minimum  ntimber  of  shipping 
certificates  equivalent  to  30  barges 
(1,650,000  bushels)  of  com  or  soybeans. 
In  addition,  the  CBT's  draft  proposed 
revisions  for  soybeans  would  require 
issuers  at  St.  Louis/East  St  Louis/ Alton 
to  load  three  barges  per  day,  rather  than 
one  barge  per  day  as  provided  in  the 
Commission's  Order. 

Finally,  the  reimbursement  method 
for  makers  of  delivery  imder  the  draft 
proposed  revisions  to  the  contingency 
rule  would  be  different  bom  that 
established  in  the  Commission's  Order. 
In  particular,  the  draft  proposed 
revisions  would  require  shippers 
affected  by  a  river  obstruction  to  make 
the  product  available  in  a  loaded  barge 
with  freight  pre-paid  to  New  Orleans  at 
an  Illinois  or  Mississippi  river  location 
below  the  obstmction.  Under  the  Order, 
the  shipper  is  merely  required  to 
provide  the  product  at  a  shipping 
station  below  the  obstruction.  In 
addition,  under  the  CBT's  draft 
proposed  revisions,  the  receiver  would 
be  obligated  to  reimburse  the  shipper  at 
a  fixed  rate  intended  to  cover  the  full 
cost  of  shipping  the  product  fitim  the 
original  shipping  station  to  New 


Orleans,  set  at  20  cents  per  bushel  for 
Chicago/Bums  Harix)r  issuers,  16  cents 
per  bushel  for  northem  Illinois  River 
issuers,  12  cents  per  bushel  for  southern 
Illinois  River  issuers,  and  for  soybeans 
only,  7  cents  per  bushel  for  St.  Louis/ 
East  St.  Louis/ Alton  issuers.  Under  the 
Commission's  Order,  reimbursement  is 
made  based  on  the  difference  in  barge 
freight  to  New  Orleans  from  the  original 
shipping  station  and  the  alternative 
shipping  station,  calculated  at  150%  of 
the  tariff  rate  applicable  to  the 
respective  stations,  and  thus  is  the  same 
as  the  method  of  establishing  locational 
differentials  between  delivery  locations 
under  normal  (non-contingency) 
situations. 

The  complete  text  of  the  CBT's  draft 
proposed  revisions  for  the  com  and 
soybean  futures  contracts  can  be 
accessed  through  the  Commission's 
intemet  web  site,  at  http:// 
www.cftc.gov.,  "What's  Pending,"  and 
is  also  available  by  request  from  the 
Commission's  OfBce  of  the  Secretariat  at 
the  address  noted  above. 

HL  Procedure  for  Commission  Review 

The  CBT's  letter  of  November  17, 
1997,  indicated  the  CBT's  intention  to 
file  its  proposed  revisions  as 
applications  for  contract  market 
designations  and  to  request  "fast  track" 
review  "pursuant  to  Section  5a(a)(12)  of 
the  Act  and  CFTC  regulation  rule  1.41." 
The  Commission  finds  that  upon 
submission  by  the  CBT  the  proposed 
revisions  will  be  ineligible  for  fast  track 
consideration  imder  the  Commission's 
rules  for  the  following  reasons.  The 
Commission  has  issued  a  final  Order 
under  section  5a(a)(10)  of  the  Act 
relating  to  the  contract  terms  of  the 
CBT's  com  and  soybean  futures 
contracts.  The  CB'T's  proposed  revisions 
to  that  Order  pose  difficult  economic 
and  legal  issues  which  cannot 
appropriately  be  addressed  under  the 
summary  fast  track  procediues. 
Moreover,  the  Commission  recognizes 
that  the  broad  public  interest  in  this 
issue  requires  that  the  public  be  given 
an  adequate  opportunity  to  comment  on 
the  proposed  revisions.  Therefore,  the 
Conunission  will  consider  the  proposed 
revisions,  when  submitted  by  the  CBT, 
under  the  provisions  of  sections 
5a(a)(10),  5a(a)(l2)  and  6  of  the  Act  (and 
other  provisions  of  the  Act,  as 
applicable)  and  not  under  the  fast  track 
procedures. 

Even  though  the  Commission  finds 
that  the  CBT's  proposed  revisions  will 
be  ineligible  for  fast  track  review  when 
submitted,  it  intends  to  act 
expeditiously  on  them.  Moreover,  the 
Commission  believes  that  publication  of 
the  CBT's  draft  proposed  revisions  for  a 
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conunent  period  of  forty-five  days  will 
provide  sufficient  time  for  public 
consideration  of  these  issues  and  will 
look  with  disfavor  upon  requests  for 
extension  of  the  comment  period. 

Accordingly,  for  the  above  reasons, 
the  Commission  finds  that  publication 
of  the  CBT's  draft  proposed  revisions  is 
in  the  public  interest  and  wiU  assist  the 
Conunission  in  its  consideration  of 
these  issues.  Commenters  are  invited  to 
analyze  the  following  issues  relating  to 
the  CBT's  draft  proposed  revisions  and 
to  submit  written  data,  views  or 
comments  relating  to  the  draft  proposed 
tevisions: 

1.  Would  available  deliverable 
supplies  of  com  and  soybeans  be 
sufficient  "to  tend  to  prevent  or 
diminish  price  manipulation,  market 
congestion,  or  the  abnormal  movement 
of  such  commodity  in  interstate 
commerce,"  as  required  by  the  Act? 

2.  Would  the  price  differentials  for 
delivery  at  non-par  locations 
appropriately  reflect  cash  market  price 
differentials  for  com  or  soybeans  at  such 
locations  relative  to  each  commodity's 
value  at  the  par  delivery  point  of 
Chicago.  Illinois? 

3.  Would  the  proposed  load-out 
provisions  calling  for  three  barges  per 
day  at  Chicago/Bums  Harbor  and  at  St 
Louis/East  St.  Louis/ Alton  {for 
soybeans)  and  one  barge  per  day  at  all 
other  locations  conform  to  commercial 
practices? 

4.  Under  the  contingency  plan  for 
river  obstructions,  the  maker  would  be 
required  to  provide  the  product  in 
loaded  barges  cif  New  c5rleans.  Would 
the  reimbursement  to  makers  of  delivery 
reflect  commercial  practices?  How  does 
the  reimbursement  scheme  relate  to  the 
locaiional  price  differentials  for  non-  . 
contingency  conditions? 

5.  Would  the  minimum  net  worth 
requirements  be  necessary  to  ensure 
performance  on  the  com  and  soybean 
futures  contracts?  Do  they  unduly  limit 
eligibility  of  firms  to  become  issuers  of 
shipping  certificates? 

Issued  in  Washington,  D.C..  this  28th  day 
of  November,  1997,  by  the  Commodity 
Futures  Trading  Commission. 
leanA-Wobb. 
Secretary  of  the  Commission. 
IFR  Doa  97-31534  Filed  11-28-97;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  Minneapolis 
Grain  Exchange  Durum  Wheat  Futures 
Contract  and  an  Application  for 
Designation  as  a  Contract  Market  in 
Durum  Wheat  Futures  Options 

AGENCY:  Commodity  Futiues  Trading 
Commission. 

ACnON:  Notice  of  availability  of 
proposed  rule  amendments  and  an 
application  for  contract  market 
designation. 

SUKMIARY:  The  Minneapolis  Grain 
Exchange  (MCE  or  Exchange)  has 
proposed  amendments  to  the  dormant 
durum  wheat  futures  contract,  along 
with  a  proposal  to  reactivate  trading  in 
that  futiu-es  contract  pursuant  to  the 
provisions  of  Commission  Regulation 
5.2.  In  addition,  the  Exchange  submitted 
an  application  for  designation  as  a 
contract  market  in  durum  wheat  futures 
options.  The  proposals  were  submitted 
under  the  Commission's  45-day  Fast 
Track  procedures.  The  Acting  Director 
of  the  Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purpose  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  December  16,  1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  Street.  NW 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary®cftc.gov.  Reference  should  be 
made  to  MGE  durum  wheat. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  John  Bird  of  the  Division 
of  Economic  Analysis.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  20581.  telephone  (202) 
418-5274.  Facsimile  number:  (202)  418- 
5527.  Electronic  mail:  jbird@cftc.gov 
SUPPLEMENTARY  INFORMATION:  The 
proposed  amendments  and  the 
designation  application  were  submitted 
pursuant  to  the  Commission's  Fast 
Track  procedures  for  streamlining  the 
review  of  futiues  contract  rule 
amendments  and  new  contract 


approvals  (62  FR  10434).  Under  those 
procedures,  the  proposals,  absent  any 
contrary  action  by  the  Conunission.  may 
be  deemed  approved  at  the  close  of 
business  on  January  2,  1998,  45  days 
after  receipt  of  the  proposals.  In  view  of 
the  limited  review  period  provided 
under  the  Fast  Track  procedures,  the 
Commission  has  determined  to  publish 
for  public  comment  notice  of  the 
availability  of  the  terms  and  conditions 
for  15  days,  rather  than  30  days  as 
provided  for  proposals  submitted  under 
the  regular  review  procedures. 

The  amended  durum  wheat  futures 
contract  would  call  for  the  delivery  at 
par  of  shipping  certificates  representing 
5,000  bushels  of  durum  wheat  meeting 
or  exceeding  specified  quality 
requirements,  including  a  minimum  test 
weight  of  60  pounds  per  bushel  and  a 
minimum  protein  content  of  13  percent. 
Issuers  of  the  proposed  shipping 
certificates  would  be  required  to  meet 
certain  financial  and  other 
requirements,  and  must  be  approved  by 
the  MGE.  Upon  surrender  of  a  shipping 
certificate,  the  issuer  would  be  required 
to  load  the  delivery  durum  wheat  in  rail 
cars  at  a  location  specified  by  the 
certificate  issuer,  with  the  issuer  being 
obligated  to  pay  the  railroad  freight 
costs  to  a  point  designated  by  the  issuer 
located  in  the  Minneapolis-St.  Paul 
Switching  District.  Delivery  by  truck 
would  also  be  permitted  under  specified 
conditions. 

Shipping  certificate  receivers  would 
be  obligated  to  pay  a  premium  charge  of 
one-twelfth  of  one  cent  per  bushel  for 
each  calendar  day  that  the  receiver 
holds  the  certificates. 

Trading  would  be  conducted  in  the 
contract  months  of  March,  May,  July, 
September,  and  December.  Prices  would 
be  quoted  in  dollars  and  cents  per 
bushel.  The  minimum  price  fluctuation 
would  be  one-quarter  (V4)  cent  per 
bushel.  A  maximum  daily  price 
flucttiation  limit  of  20  cents  per  bushel 
would  be  applicable  to  trading  at  all 
times  in  each  contract  month,  except 
that  such  price  limit  would  not  be 
applicable  to  expiring  contract  months 
commencing  on  the  first  business  day  of 
such  months. 

Delivery  of  shipping  certificates  could 
be  made  on  any  business  day  of  the 
contract  month.  Trading  in  an  expiring 
contract  month  would  end  on  the 
business  day  immediately  preceding  the 
last  seven  business  day  of  that  month. 

Durum  wheat  options  would  trade  in 
the  same  months  as  the  futures  contract. 
The  last  trading  day  for  expiring  option 
contract  months  would  be  the  Friday 
that  precedes  the  first  notice  day  of  the 
underlying  futures  contract  month  by  at 
least  five  business  days.  The  options  for 
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such  months  would  expire  at  10:00  a.m. 
on  the  first  Saturday  following  the  last 
trading  day.  Thus,  delivery  on  the 
futures  contract  would  not  be  made 
until  after  the  corresponding  option  had 
expired. 

Copies  of  the  proposed  amendments 
and  terms  and  conditions  will  be 
avaifable  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street  NW. 
Washington,  DC  20581.  Copies  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address, 
by  phone  at  (202)  418-5100,  or  via  the 
internet  on  the  CFTC  website  at 
www.cftc.gov  imder  "What's  Pending." 

Other  materials  submitted  by  the  MGE 
in  support  of  the  proposals  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  3ie 
proposals,  or  with  respect  to  other 
materials  submitted  by  the  MGE,  should 
send  such  comments  to  Jean  A.  Webb. 
Secretary.  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Stieet  NW,  Washington,  DC 
20581  by  the  specified  date. 

Issued  in  Washington.  DC,  on  November 
24, 1997. 

John  R.  Mielka, 

Acting  Director. 

(FR  Doc.  97-31318  Filed  11-28-97;  8:45  am) 

BIUJNG  COOE  83S1-01-^ 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

National  Defense  Panel  Meeting 

AGENCY:  National  Defense  Panel.  DoD. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  December  8  &  9,  1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  Public  Law 
No.  92-463.  as  amended  (5  U.S.C.  App. 
n,  (1982)1,  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C. 


552b(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
from  0900-1700,  December  8  &  9, 1997 
in  order  for  the  Panel  to  discuss 
classified  material. 
DATES:  December  8*9, 1997. 
ADDRESSES:  Suite  532. 1931  Jefferson 
Davis  Hwy,  Arlington,  VA. 
SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14, 1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996,  Public  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
QuadrsBnial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 
PROPOSED  SCHEDULE  AND  AOBMA:  The 
National  Defense  Panel  will  meet  in 
closed  session  from  0900-1700  on 
December  8  &  9.  During  the  closed 
sessions  on  December  8th  &  9th  from 
0900-1 700  the  Panel  will  meet  in 
Execiitive  Session  to  write  and  review 
the  NDP  Report  at  the  Crystal  Mall  3 
office. 

The  determination  to  close  the 
meeting  is  based  on  the  consideration 
that  it  is  expected  that  discussion  will 
involve  classified  matters  of  national 
security  concern  throughout. 
FOR  FURTHER  INFORMATION:  Please 
contact  the  National  Defense  Panel  at 
(703)  602-4175/6. 

Dated:  November  21, 1997.' 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-31325  Filed  11-28-97;  8:45  am] 

BHJJNQ  COOE  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
National  Defense  Panel  Meeting 

AGENCY:  National  Defense  Panel,  DoD. 
ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  November  24  &  25.  1997.  In 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended  (5  U.S.C.  App. 
n,  (1982)1,  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  AJ.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 


bom  0900-1700.  November  24  &  25, 
1997  in  order  for  the  Panel  to  discuss 
classified  material. 

DATES:  November  24  &  25, 1997. 
ADDRESSES:  Suite  532, 1931  Jefferson 
Davis  Hwy,  Arlington  VA. 

SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Panel  was  established 
on  January  14.  1997  in  accordance  with 
the  Military  Force  Structure  Review  Act 
of  1996.  Public  Law  104-201.  The 
mission  of  the  National  Defense  Panel  is 
to  provide  the  Secretary  of  Defense  and 
Congress  with  an  independent,  non- 
partisan assessment  of  the  Secretary's 
Quadreimial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 
PROPOSED  SCHEDULE  AND  AOBIDA:  The 
National  Defense  Panel  will  meet  in 
closed  session  bom  0900-1700  on 
November  24  &  25.  During  the  closed 
sessions  on  November  24th  &  25th  bom 
0900-1700  the  Panel  will  meet  in 
Executive  Session  to  write  and  review 
the  NDP  Report  at  the  Crystal  Mall  3 
office. 

The  determination  to  close  the 
meeting  is  based  on  the  consideration 
that  it  is  expected  that  discussion  will 
involve  classified  matters  of  national 
security  concern  throughout 

This  Notification  also  is  written 
verification  that  the  Panel  was  unable  to 
provide  notice  of  this  meeting  15  days 
prior  to  the  date  of  the  meeting  due  to 
scheduling  conflicts;  finding  it 
necessary  to  change  meeting  dates  to 
ensure  that  all  Panel  members  be  in 
attendance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  National  Defense 
Panel  at  (703)  602-4175/6. 

Dated:  November.21, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 

Officer  Department  of  Defense. 

[FR  Doc.  97-31326  Filed  11-28-97;  8:45  am] 

BHJJNQ  CODE  S000-04-« 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Hanford  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pm^uant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
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Specific  Advisory  Board  (EM  SSAB). 
Hanford  Site. 

DATES:  Thursday.  December  4, 1997: 
1:00  p.m.-5:00  p.m.  and  7:00  p.m.-9:00 
p.m.  Friday,  December  5, 1997:  8:30 
a.m.-4:00  p.m. 

ADDRESSES:  Doubletree  Hanford  House, 
802  George  Washington  Way,  Richland, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 

McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland,  WA,  99352;  Ph: 
(509)  373-5647;  Fax:  (509)  376-1563. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  Board  will 
receive  information  on  and  discuss 
issues  related  to:  the  Tri-Party  Change 
Package — 200  Area  Soils  Remediation, 
Vadose  Zone  Characterization,  and 
Maintaining  Cleanup  Progress  at 
Hanford. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McCliue's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments  near  the 
beginning  of  the  meeting.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Gail 
McClure,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550,  Richland,  WA  99352,  or  by  calling 
him  at  (509)  376-9628. 


Issued  at  Washington,  DC  on  November  24, 
1997. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  97-31400  Filed  11-28-97:  8:45  am] 

BILUNO  CODE  64iO-01-P 


DEPARTMEFTT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Roclcy  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Comnuttee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats. 
DATES:  Thursday,  December  4, 1997: 
6:00  p.m.-9:30  p.m. 
ADDRESSES:  Arvada  Center  for  the  Arts 
and  Humanities,  Studio  llA  &  llB, 
6901  Wadsworth  Boulevard,  Arvada, 
CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Representatives  from  the 
Environmental  Protection  Agency  and 
the  Colorado  Department  of  Public 
Health  and  Environment  will  discuss 
Rocky  Flats'  record  in  meeting  cleanup 
targets  for  the  year.  In  addition,  the 
Department  of  Energy  (DOE)  will 
suimmarize  the  accomplishments  of  the 
company  hired  to  perform  cleanup  work 
at  the  site,  Kaiser-Hill.  Each  year,  DOE 
selects  a  number  of  critical  activities 
that  need  to  be  accomplished  at  Rocky 
Flats.  Financial  incentives  are  offered  to 
the  contractor  if  these  activities  can  be 
completed  during  the  year.  DOE  will 
outline  how  well  Kaiser-Hill  performed 
in  these  art^as  during  1997. 

2.  The  Board  has  also  set  aside  time 
during  this  meeting  for  informal 
discussions  with  members  and  others 
involved  in  Rocky  Flats  issues. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 


before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments 
at  the  beginning  of  the  meeting.  This 
notice  is  being  published  less  than  15 
days  in  advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parkway,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
operation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  November  24, 
1997. 

Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 

|FR  Doc.  97-31401  Filed  11-28-97;  8:45  am] 

BIUJNO  CODE  6460-01 -P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Tennessee  Valley  Electric 
System  Advisory  Committee. 

Date  and  Time:  Wednesday, 
December  3, 1997,  1:00  P.M.-5:30  P.M. 

Place:  Opryland  Hotel,  Magnolia 
Area,  Davidson  Ballroom  C,  2800 
Opryland  Drive,  NashviUe,  Tennessee 
37214. 
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FOR  FURTHER  MFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585,  (202)  586- 
1709. 

SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  Tennessee  Valley  Electric 
System  Advisory  Committee  is  to 
provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  Advisory  Board  on  the  role  of 
the  Tennessee  Valley  Authority  (TVA) 
in  a  restructured  competitive  electric 
industry.  The  Tennessee  Valley  Electric 
System  Advisory  Committee  will 
prepare  a  report  for  submission  to  the 
Secretary  of  Energy  Advisory  Board. 


TentatiTe  Agenda 

Wednesday,  December  3, 1997 

1 :00-1 :30  PM    Opening  Remarks 
1:30-2:30  PM    Committee  Member 

Statements 
2:30-3:45  PM    Discussion  of  Issues  for 

Committee  Consideration 
3:45-4:15  PM    Determination  of 

Working  Group  Assignments 
4:15-5:15  PM    Public  Comment  Period 
5:15-5:30  PM    Closing  Remarks 
5:30  PM    Adjourn 
This  tentative  agenda  is  subject  to 
change.  A  final  agenda  will  be  available 
at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Tennessee  Valley  Electric  System 
Advisory  Committee  is  empowered  to 
conduct  the  meeting  in  a  way  which 
will,  in  the  Chairman's  judgment, 
focilitate  the  orderly  conduct  of 
business.  During  its  meeting  in 
Nashville.  Tennessee,  the  Tennessee 
Valley  Electric  System  Advisory 
Committee  welcomes  public  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The 
Tennessee  Valley  Electric  System 
Advisory  Committee  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  commeats  may  be 
submitted  to  Skila  Harris,  Executive 
Director,  Secretary  of  Energy  Advisory 
Board,  AB-1,  US  Department  of  Enei^, 
1000  Independence  Avenue,  SW, 
Washington.  D.C.  20585.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  in  order  to 
include  complete  information  on  the 
details  of  the  meeting. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room.  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  D.C,  between  9:00  A.M. 


and  4:00  P.M.,  Monday  through  Friday 
except  Federal  holidays.  Information  on 
the  Tennessee  Valley  Electric  System 
Advisory  Committee  may  also  be  found 
at  the  Secretary  of  Energy  Advisory 
Board's  web  site,  located  at  http:// 
www.hr.doe.gov/seab. 

Issued  at  Washington,  D.C,  on  November 
24, 1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[PR  Doc.  97-31387  Filed  11-28-97;  8:45  am] 

BiUJNQ  OOOE  646e-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-363-002] 

Egan  Hub  Partners,  LP.;  Notice  of 
Compliance  HIIng 

November  24, 1997. 

Take  notice  that  on  November  19, 
1997,  Egan  Hub  Partners,  L.P.,  (Egan 
Hub)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
tariff  sheets  to  the  filing,  with  an 
effective  date  of  November  3. 1997. 

Egan  Hub  states  that  the  filing  is  being 
filed  in  compliance  with  an  October  30, 
1997,  Letter  Order  of  the  Director.  Office 
of  Pipeline  Regulation. 

Egan  Hub  states  that  in  compliance 
with  that  Letter  Order  the  tariff  sheets 
reflect  the  following:  (i)  Incorporates  by 
reference  GISB  Standard  1.3.16,  which 
relates  to  fuel  reimbursement  on 
nominations;  (ii)  includes  in  its  tariff  an 
internet  address  to  its  HTML  page;  (iii) 
conforms  the  electronic  format  of  the 
tariff  to  the  paper  format  of  the  tariff, 
including  the  inclusion  in  the  electronic 
version  of  the  tariff  a  sheet  that  had 
been  omitted,  as  well  as  making 
editorial  and  pagination  corrections; 
and  (iv)  conforms  Egan  Hub's  filing  to 
the  redlining  and  strikeout  provisions 
set  forth  in  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding.  A 
copy  of  this  filing  is  on  file  with  the 


Commission  and  is  available  for  public 

inspection  in  the  public  reference  room. 

Unwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-31374  FUed  11-28-97;  8:45  am| 

■LUNG  CODE  67t7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-20-011] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

November  24, 1997. 

Take  notice  that  on  November  20, 
1997,  El  Paso  Natural  Gas  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets  to  become  effective  April  1, 1998: 

Fourth  Revised  Sheet  No.  210 
Second  Revised  Sheet  No.  210.01 
Second  Revised  Sheet  No.  211 
First  Revised  Original  Sheet  No.  21  lA 
Fourth  Revised  Sheet  No.  215 
Third  Revised  Sheet  No.  217 

El  Paso  states  that  the  above  tariff 
sheets  are  being  filed  to  revise  El  Paso's 
pooling  and  intra-day  scheduling  and 
bumping  procedures  consistent  with  the 
Commission's  November  5,  1997,  order 
at  Doclwt  Nos.  RP97-20-000,  et  al.  and 
include  revisions  to  intra-day 
scheduling  required  by  the 
Commission's  order  issued  on  July  31, 
1997,  at  Docket  No.  RP97-397-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-31373  Filed  11-28-97;  8:45  am] 
BIUJNQ  COW  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP98-82-000] 

Koch  Gateway  Pipeline  Company, 
Notice  of  Request  under  Blanket 
Authorization 

November  24, 1997. 

Take  notice  that  on  October  28, 1997, 
Koch  Gateway  Pipeline  Company, 
(Applicant),  P.O.  Box  1478,  Houston, 
Texas  77251-1478,  filed  under  Sections 
157.205  and  157.211(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  to  operate  as  a 
jurisdictional  facility  a  6-inch  tap  and 
dual  4-incb  meter  station.  The  station 
was  previouisly  installed,  operated  and 
placed  in  service  ^der  Section  311(a) 
of  the  Natural  Gafe  Policy  Act  and 
Section  284.3(c)  of  the  Commission's 
Regulations.  Applicant  makes  such  a 
request,  all  as  more  fully  described  in  its 
pleading  in  this  docket  which  is  on  file 
with  the  Commission  and  o{>en  to 
public  inspection. 

Applicant  states  that  the  certification 
of  these  fiacilities  will  allow  Applicant 
to  provide  transportation  services  under 
its  blanket  transportation  certificate  to 
South  East  Alabama  Gas  District,  a  local 
distribution  company  in  Escambia 
County,  Alabama.  Applicant  states  that 
use  of  the  facilities  for  jurisdictional 
service  will  not  affect  its  ability  to  serve 
other  customers. 

Any  person  or  the  Conmiission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31370  Filed  11-28-97;  8:45  am] 

BtLUNG  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  RP96-199-007] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  24, 1997. 

< 

Take  notice  that  on  November  20, 
1997,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

MRT  states  that  on  July  25. 1997,  it 
filed  an  uncontested  Stipulation  and 
Agreement  (S&A)  in  the  above 
captioned  docket.  On  October  21,  1997. 
the  Commission  issued  an  order 
approving  without  modification  the 
S&A. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  implement  certain  of 
the  terms  and  provisions  of  the  S&A,  as 
provided  therein,  and  to  explain  why 
the  elimination  of  the  definition  of 
Receipt  Point  MDQ  is  relevant  to  the 
elimination  of  Flexible  Contract 
Demand. 

MRT  states  that  a  copy  of  this  filing 
has  been  mailed  to  each  of  MRTs 
jurisdictional  customers,  parties  on  the 
service  list  in  this  proceeding,  and  to 
the  state  commissions  of  Arkansas, 
Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  an  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-31372  Filed  11-28-97;  8:45  am] 

BtUJNQ  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-94-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Amendment 

hiovember  24, 1997. 

Take  notice  that  on  November  17, 
1997,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel),  10 
Lafayette  Square,  Buffalo,  New  York 
14203,  filed  an  application  pursuant  to 
Sections  7(b)  and  (c)  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  in  order  to  create  additional 
firm  transportation  capacity  from  the 
Niagara  Import  Point  to  the  Leidy  Hub 
(1997  Nitigara  Expansion  Project — Phase 
n),  and  permission  and  approval  to 
abandon  certain  facilities,  ail  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

National  Fuel  states  that  its  1997 
Niagara  Expansion  Project — Phase  II 
would  provide  an  additional  23,000  Dth 
per  day  of  firm  winter-only  capacity 
from  the  Niagara  Import  Point  to  the 
interconnection  between  the  facilities  of 
National  Fuel  and  Transcontinental  Gas 
Pipe  Line  Corporation  at  Leidy, 
Pennsylvania.  It  is  stated  that  the 
additional  firm  winter-only 
transportation  service  will  be  provided 
pursuant  to  National  Fuel's  Rate 
Schedule  FT  and  part  284  of  the 
Commission's  regulations.  National  Fuel 
contends  that  this  additional  capacity  is 
subscribed  on  a  long-term  basis  by 
Renaissance  Energy  U.S.,  Inc. 
(Renaissance),  subject  to  the  receipt  of 
necessary  regulatory  approvals. 

In  order  to  providfe  tnis  firm 
transportation  service  to  Renaissance, 
National  Fuel  proposes  to  modify  its 
existing  Ellisburg  Compressor  Station  in 
Potter  County,  Pennsylvania,  including 
the  abandonment  and  replacement  of 
four  compressor  units  (three  330 
horsepower  units  and  one  300 
horsepower  unit)  with  the  installation  of 
one  3,200  horsepower  unit.  National 
Fuel  estimates  that  the  project  will  cost 
$5.1  million. 

National  Fuel  states  that  during  each 
month  within  each  winter  period,  it  will 
charge  Renaissance  the  maximum  rate 
for  FT  service  from  the  Niagara  Import 
Point  to  the  Leidy  Hub.  However, 
National  Fuel  contends  that  the 
revenues  generated  by  such  maximum 
rates,  collected  only  over  the  winter 
period,  will  not  fully  recover  the 
incremental  cost  of  service  for  the 
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project.  Therefore,  National  Fuel 
proposes  to  amend  its  Rate  Schedule  FT 
to  establish  a  reservation  surcharge 
applicable  to  Renaissance,  calculated  to 
recover  the  differential.  National  Fuel 
proposes  a  reservation  surcharge  of 
$2.3565  per  Dth. 

National  Fuel  requests  that  the 
Commission  make  a  determination  that 
rolled-in  rate  treatment  is  appropriate 
for  the  costs  and  revenues  associated 
with  its  1997  Niagara  Expansion 
Project— Phase  II,  other  than  the  costs 
allocated  to  the  proposed  surcharge. 
.  National  Fuel  contends  that  if  the  Rate 
Schedule  FT  surcharge  is  approved  and 
costs  are  allocated  in  the  maimer 
discussed  in  Section  VIII  of  its 
application,  the  project  would  not 
increase  the  rates  of  any  of  National 
Fuel's  firm  shippers  by  more  than  0.02 
percent. 

In  addition,  National  Fuel  requests 
waiver  of  Section  3.2  of  its  Rate 
Schedule  FT  to  the  extent  necessary  to 
permit  National  Fuel  to  accept  a 
guaranty  &x)m  Renaissance's  parent 
company.  Renaissance  Energy  Ltd.  of 
the  obligations  of  Renaissance  under  the 
service  agreement  to  be  executed  by 
National  Fuel  and  Renaissance. 

National  Fuel  requests  that  the 
Commission  issue  an  order  granting  the 
authorization  requested  herein  on  or 
before  March  1,  1998,  to  allow  for 
commencement  of  the  new  service  as 
scheduled  on  November  1,  1998. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
December  15,  1997,  file  with  the  Federal 
Energy  Regulatory  Conmiission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing    ' 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate 
and  abandonment  are  required  by  the 
public  convenience  and  necessity.  If  a 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-31371  Filed  11-28-97;  8:45  am] 

BILUNQ  COOC  SnT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  *" 

[Docket  No*.  EC96-19-010,  and  ER96- 
1663-011] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Southern  California  Edison  Company; 
Notice  of  Filing 

November  24, 1997. 

Take  notice  that  on  November  21,. 
1997,  the  California  Independent 
System  Operator  Corporation  filed  for 
Commission  approval  in  this  docket, 
pursuant  to  Section  205  of  the  Federal 
Power  Act,  an  application  to  amend  the 
ISO  Tariff  and  a  motion  for  waiver  of 
the  60  day  notice  requirement.  The  ISO 
requests  that  the  proposed  ISO  Tariff 
amendments  be  made  effective  as  of 
January  1,  1998.  hi  addition,  on 
November  21,  the  ISO  filed  for      • 
informational  purposes  its  Revised 
Staging  Plan  No.  1. 

Tne  ISO  states  that  the  proposed  tariff 
amendments,  involving  Settlements  and 
billing.  Ancillary  Services  and  the  ISO's 
financial  security,  are  necessary  for  the 
January  1,  1998,  operations  of  the  ISO. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2,  1997.  Filings  must  include 
a  one  page  executive  summary. 

Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 


parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31376  Filed  11-28-97;  8:45  am) 
BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC96-19-011;  and  ERM- 
1663-012] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company,  and 
Southern  CalHomia  Edison  Company; 
Notice  of  Filing 

November  24, 1997. 

Take  notice  that  on  November  21, 
1997,  the  California  Power  Exchange 
Corporation  (PX)  filed  for  Commission 
approval  in  this  docket,  pursuant  to 
Section  205  of  the  Federal  Power  Act, 
an  application  to  amend  the  PX  Tariff 
and  a  motion  for  waiver  of  the  60-day 
notice  requirement.  The  PX  requests 
that  the  proposed  PX  Tariff  amendments 
be  made  effective  as  of  January  1, 1998. 
In  addition,  on  November  21,  the  PX 
filed  for  informational  purposes  its 
Revised  Staging  Plan  No.  1. 

The  PX  states  that  the  proposed  tariff 
amendments  are  necessary  for  January 
1, 1998,  operations  of  the  tariff  and 
involve  PX  Tariff  modifications  on,  inter 
alia,  security.  Billing  and  Settlemente, 
and  conform  the  PX  Tariff  to  software 
limitations  on  the  PX's  computer 
systems. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  2,  1997.  Filings  must  include 
a  one  page  executive  summary. 

Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
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are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-31377  Filed  11-28-97;  8:45  am) 

BIUJNG  CODE  SnT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctet  No.  TM98-4-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

Ncnrainber  24. 1997. 

Take  notice  that  on  November  19, 
1997,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  tariff  sheets  are  proposed 
to  be  effective  November  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  CNG  Transmission  Corporation 
(CNG)  imder  its  Rate  Schedule  GSS  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  Transco's 
Rate  Schedules  GSS  and  LSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  Transco's  Rate  Schedule 
GSS  and  Section  4  of  Transco's  Rate 
Schedule  LSS. 

Transco  states  that  Appendix  B 
attached  to  the  filing  contains 
explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  Rate  Schedule  LSS  and  GSS 
rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington.  IX]  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Etoc.  97-31375  Filed  11-28-97;  8:45  am] 

BIUJNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  DR98-2-000.  et  al.] 

lES  Utilities,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

November  21. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  lES  Utilities.  Inc. 

(Docket  Nos.  DR98-2-000  and  DR9&-2-001I 
Take  notice  that  on  October  20. 1997, 
and  October  30,  1997,  IBS  Utilities,  Inc. 
(lES),  of  Cedar  Rapids,  Iowa,  filed  an 
Application  and  an  Amended 
Application  for  Approval  of 
Depreciation  Rates  pursuant  to  Rule  204 
of  the  Commission's  Rule  of  Practice 
and  Procedure  (18  CFR  385.204).  The 
proposed  depreciation  rates  are  for 
accounting  purposes  only.  lES  states 
that  its  proposed  new  depreciation  rates 
for  distribution,  transmission,  and 
general  plant  were  approved  for  retail 
purposes  by  the  Iowa  Utilities  Board 
(lUB)  as  of  October  22, 1994.  lES 
requests  that  the  Conunission  allow  the 
proposed  depreciation  rates  to  become 
effective  on  October  22. 1994. 

Comment  date:  December  18. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louisrille  Gas  and  Electric  Company 

(Docket  No.  DRg8-3-000| 

Take  notice  that  on  October  24,  1997. 
Louisville  Gas  and  Electric  Company 
(Louisville)  of  Louisville.  Kentucky, 
filed  an  Application  for  Approval  of 
Depreciation  Rates.  The  proposed 
depreciation  rates  are  for  accounting 
purposes  only.  Louisville  states  that  its 
proposed  new  depreciation  rates  for 
peraonal  computers  and  software  will 
bring  the  depreciable  life  into  alignment 
with  the  stated  Company  policy  of 
changing  out  personal  computers  every 
three  years  in  order  to  take  advantage  of 
technological  advancements.  Louisville 
requests  that  the  Commission  allow  the 
proposed  depreciation  rates  to  become 
effective  on  January  1, 1997. 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Tucson  Electric  Po%ver  Company 

(Docket  No.  DR98-5-000] 

Take  notice  that  on  November  14, 
1997,  Tucson  Electric  Power  Company 
(Tucson)  filed  an  Application  for 
Approval  of  Change  in  Depreciation 
Rates.  This  filing  seeks  Commission 
approval  of  a  depreciation  rate  change 
Tucson  made  for  book  purposes 
effective  March  31, 1996,  pursuant  to  an 
order  of  the  Arizona  Corporation 
Commission.  Tucson  filed  this 
Application  in  response  to  the 
Commission's  order  in  MidAmerican 
Energy  Company  (formerly  Midwest 
Power  Company),  79  FERC  ^  61,169 
(1997). 

Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Long  Island  Lighting  Company 

(Docket  No.  ER9&-506-0OO) 

Take  notice  that  on  November  3, 
1997,  Long  Island  Lighting  Company 
(LILCO)  filed  Service  Agreements  for 
Non-Firm  Point-to-Point  Transmission 
Service  between  LILCO  and 
Constellation  Power  Source,  Inc., 
(Transmission  Customer). 

The  Service  Agreement  specifies  that 
the  Transmission  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
LILCO  open  access  transmission  tariff 
filed  on  July  9, 1996,  in  Docket  No. 
OA9&-3ft-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
October  27,  1997,  for  the  Service 
Agreement.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Transmission  Customer. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

(Docket  No.  ER98-507-000[ 

Take  notice  that  on  November  3, 
1997,  Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  under  Original  Volume  No. 
8,  FERC  Order  No.  888  Tariff  (Tariff)  for 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  Boston  Edison 
requests  that  the  Service  Agreement 
become  effective  as  of  October  1, 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  NYSEG  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

(Docket  No.  ER98-508-0001 

Take  notice  that  on  November  3, 
1997,  Ohio  Edison  Company  tendered 
for  filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  Service 
Agreements  for  Network  Integration 
Service  imder  the  Pennsylvania  Retail 
Pilot  with  West  Penn  Power  dba/ 
Allegheny  Power,  PP&L,  Inc.,  Horizon 
Energy,  and  Penn  Power  Energy 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff.  These  Service  Agreements  will 
enable  the  parties  to  obtain  Network 
Integration  Service  under  the 
Pennsylvania  Retail  Pilot  in  accordance 
with  the  terms  of  the  Tariff. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER98-509-000) 

Take  notice  that  on  November  3, 
1997,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  service  agreements 
under  the  AEP  Companies'  Open  Access 
Transmission  Service  Tjariff.  The 
Transmission  Tariff  has  been  designated 
as  FERC  Electric  Tariff  Original  Volume 
No.  4,  effective  July  9, 1996.  AEPSC 
requests  waiver  of  notice  to  permit  the 
Service  Agreements  to  be  made  effective 
for  service  billed  on  and  after  October 
4. 1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragpraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER98-510-0001 

Take  notice  that  on  November  3, 
1997,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  executed  service  agreements 
under  the  AEP  Companies'  Power  Sales 
Tariff.  The  Power  Sales  Tariff  was 
accepted  for  filing  effective  October  1, 
1995,  and  has  been  designated  AEP 
Companies'  FERC  Electric  tariff  First 
Revised  Volume  No.  2.  AEPSC  requests 
waiver  of  notice  to  permit  the  service 
agreements  to  be  made  effective  for 
service  billed  on  and  after  October  4, 
1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commission  of  Indiana, 


Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Vii-ginia  Electric  and  Power 
Company 

[Docket  No.  ER98-512-000J 

Take  notice  that  on  November  3, 
1997,  Vii;ginia  Electric  and  Power 
Company  (Virginia  Power),  tendered  for 
filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Service 
with  American  Electric  Power  Service 
Corporation,  Electric  Clearinghouse, 
Inc..  Public  Service  Electric  &  Gas 
Company,  Constellation  Power  Source, 
Inc.,  The  Cincinnati  Gas  &  Electric 
Company,  PSI  Energy,  Inc..  and  Cinergy 
Services,  Inc.,  and  Duke  Power,  a 
division  of  Duke  Energy  Corporation 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
9, 1996.  Under  the  tendered  Service 
Agreement  Virginia  Power  will  provide 
firm  point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
American  Electric  Power  Service 
Corporation,  Electric  Clearinghouse, 
Inc.,  Public  Service  Electric  &  Gas 
Company,  Constellation  Power  Source, 
Inc.,  The  Cincinnati  Gas  &  Electric 
Company,  PSI  Energy,  Inc.,  and  Cinergy 
Services,  Inc.,  Duke  Power,  a  division  of 
Duke  Enei;gy  Corporation,  the  Vii^ginia 
State  Corporation  Commission,  and  the 
North  Carolina  Utilities  Commission. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Interstate  Power  Company 

(Docket  No.  ERg8-513-000] 

Take  notice  that  on  November  3, 
1997.  Interstate  Power  Company  (n*W), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Enron  Power  Marketing,  Inc.,  (Enron). 
Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
Enron. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 1 .  Interstate  Power  Company 

(Docket  No.  ER9&-514-000] 

Take  notice  that  on  November  3, 
1997,  Interstate  Power  Company  (ffW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Tenaska  Power  Services  Company 


(Tenaska).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
non-firm  point-to-point  transmission 
service  to  Tenaska. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER98-515-000) 

Take  notice  that  on  November  3, 
1997,  SouUi  Carolina  Electric  &  Gas 
Company  (SCE&G),  submitted  service 
agreements  establishing  Delmarva 
Power  &  Light  Company  (DP&L)  and 
Florida  Power  Corporation  (FPC),  as 
customers  under  the  terms  of  SCE&G's 
Open  Access  Transmission  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
DP4L,  FPC  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

(Docket  No.  ER98-51&-0001 

Take  notice  that  on  November  3, 
1997,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  The  Energy  Authority  will 
take  service  under  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  October  15,  1997. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

(Docket  No.  ER98-5 17-000] 

Take  notice  that'Sn  November  3, 
1997,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
imder  which  Oglethorpe  Power 
Corporation  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  October  22, 1997. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER98-51»-000) 

Take  notice  that  on  November  3, 
1997.  South  Carolina  Electric  &  Gas 
Company  (SCE&G),  submitted  service 
agreements  establishing  PECO  Energy 
Company  (PECO)  and  Tennessee  Valley 
Authority  (TVA),  as  customers  under 
the  terms  of  SCE&G's  Negotiated  Market 
Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  Hling  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
PECO,  TVA  and  the  South  Carolina 
Public  Service  Commission. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Western  Resources,  Inc. 

[Docket  No.  ER9»-519-000| 

Take  notice  that  on  November  3, 
1997,  Western  Resources,  Inc.,  tendered 
for  filing  a  firm  transmission  agreement 
between  Western  Resources  and 
Utilicorp  d.b.a.  Missouri  Public  Service. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  October 
28. 1997. 

Copies  of  the  filing  were  served  upon 
Utilicorp  dba  Missouri  Public  Service 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Western  Resources,  Inc. 

(Docket  No.  ER98-520-O001 

Take  notice  that  on  November  3, 
1997,  Western  Resources,  Inc.,  tendered 
for  filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  PacifiCorp  Power  Marketing  Inc. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
Mrith  the  Commission.  The  agreement  is 
proposed  to  become  effective  October 
29,  1997. 

Copies  of  the  filing  were  served  upon 
PacifiCorp  Power  Marketing  Inc.,  and 
the  Kansas  Corporation  Commission. 


Comment  date:  December  5, 1997,  in 
accordemce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  Corporation 

(Docket  No.  ERg8-521-000l 

Take  notice  that  on  November  3, 
1997,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  three  separate  service 
agreements  between  FPC  and  SCANA 
Energy  Marketing,  Inc.,  Oglethorpe 
Power  Corporation,  and  Williams 
Energy  Services  Company  for  service 
under  FPCs  Market-Based  Wholesale 
Power  Sales  Tariff  (MR-l),  FERC 
Electric  Tariff,  Original  Volume  No.  8. 
This  Tariff  was  accepted  for  filing  by  the 
Commission  on  June  26, 1997,  in  Docket 
No.  ER97-2846-000.  The  service 
agreement  with  SCANA  Energy 
Marketing,  Inc.  is  proposed  to  be 
effective  October  29, 1997;  the  service 
agreement  with  Oglethorpe  Power 
Corporation  is  proposed  to  be  effective 
October  28, 1997;  and  the  service 
agreement  with  Williams  Energy 
Services  Company  is  proposed  to  be 
effective  October  17, 1997. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Boston  Edison  Company 

(Docket  No.  ER98-524-000i 

Take  notice  that  on  November  3, 
1997,  Boston  Edison  Company  (Boston 
Edison),  filed  under  Section  205  of  the 
Federal  Power  Act  an  Interconnection 
and  Operation  Agreement  (I&O 
Agreement)  that  Boston  Edison  will 
enter  into  in  connection  with  volimtary 
divestiture  of  its  fossil  generation 
business  under  a  Settlement  Agreemeat 
filed  on  July  8,  1997,  in  restructuring 
proceedings  before  the  Massachusetts 
Department  of  Public  Utilities  in  Docket 
DPU  96-23. 

Boston  Edison  requests  the 
Commission  to  allow  the  I&O 
Agreement  to  become  effective  60  days 
from  the  date  of  this  filing,  on  January 
3,1998. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Duquesne  Light  Company 

[Docket  No.  ER98-526-000) 

Take  notice  that  on  November  4, 
1997,  Duquesne  Light  Company  (DLC). 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
October  28,  1997,  with  CNG  Retail 
Services  Corporation  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 


Service  Agreement  and  Network 
Operating  Agreement  adds  CNG  Retail 
Services  Corporation  as  a  customer 
imder  the  Tariff.  DLC  requests  an 
effective  date  of  November  1,  1997,  for 
the  Service  Agreement. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duquesne  Light  Company 

(Docket  No.  ER98-527-000) 

Take  notice  that  on  November  4, 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
October  29, 1997,  with  Energis 
Resources  Incorporated  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
Energis  Resources  Incorporated  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  November  1,  1997, 
for  the  Service  Agreement. 

Comment  date:  December  5, 1997,  in 
accordtmce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER9&-528-0O0I 

Take  notice  that  on  November  4, 
1997,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  Horizon  Energy 
Company  (HEC),  dated  October  21, 
1997.  This  Service  Agreement  specifies 
that  HEC  has  agreed  to  the  rates,  terms 
and  conditions  of  GPU  Energy's 
Operating  Capacity  and/or  Energy  Sales 
Tariff  (Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sctles  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &  Light  Co.,  Metropolitan  Edison 
Co.,  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-276-000  and  allows 
GPU  Energy  and  HEC  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  suirplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  21. 1997,  for  the  Service 
Agreement. 
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GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-529-000] 

Take  notice  that  on  November  4, 
1997,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  umbrella 
service  agreement  with  NIPSCO  Energy 
Services,  Inc..  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  November  1,  1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  December  5. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-531-O00] 

Take  notice  that  on  November  4, 
1997.  Florida  Power  &  Light  Company, 
filed  a  letter  notice  dated  September  26. 
1997,  fix)m  Florida  Keys  Electric 
Coopwative  Association,  Inc.,  to  FPL. 
This  letter  contains  information 
provided  pursuant  to  Section  11.1  of  the 
Long  Term  Agreement  to  Provide 
Capacity  and  Energy  by  Florida  Power 
&  Light  Company  to  Florida  Keys 
Electric  Cooperative  Association,  Inc.. 
dated  August  15. 1991.  FPL  requests 
that  the  proposed  notice  be  made 
effective  January  1. 1998. 

Comment  date:  December  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northeast  Utilities  Service  Company 

(Docket  No.  ER98-532-000I 

Take  notice  that  on  November  4, 
1997.  Northeast  Utilities  Service 
Company  (NUSCO),  tendered  for  filing, 
a  Service  Agreement  with  the  New  York 
State  Electric  &  Gas  Corporation  under 
the  NU  System  Companies'  Sale  for 
Resale.  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  New  York  State 
Electric  &  Gas  Corporation. 

NUSCO  requests  that  the  Service 
Agreemedl  become  effective  November 
1, 1997. 

Comment  date:  December  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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26.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ES98-9-000) 

Take  notice  that  on  November  17, ' 
1997,  the  California  Independent 
System  Operator  Corporation  (ISO) 
tendered  for  filing  an  Application  under 
Section  204  of  the  Federal  Power  Act  for 
authorization  to  issue  securities  and  for 
certain  waivers  of  Part  34  requirements. 

The  ISO  requests  authorization  (1)  to 
issue  promissory  notes  to  the  ISO 
Restructuring  Trust  (ISO  Trust)  i^ 
exchange  for  the  ISO's  assets  and  for 
working  capital;  (2)  to  issue  long-term 
bonds;  and  (3)  for  other  evidences  of 
indebtedness  to  be  used  for  general 
corporate  purposes. 

Comment  date:  December  16, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  California  Power  Exchange 
Corporation 

(Docket  No.  ES96-10-000] 

Take  notice  that  on  November  17, 
1997,  the  Cfdifomia  Power  Exchange 
Corporation  (PX)  tendered  for  filing  an 
Application  imder  Section  204  of  the 
Federal  Power  Act  for  authorization  to 
issue  securities  and  for  certain  waivers 
of  Part  34  requirements. 

The  PX  requests  authorization  (1)  to 
issue  promissory  notes  to  the  PX 
RestiTichuing  Trust  (PX  Trust)  in 
exchange  for  PX's  assets  and  for 
working  capital;  (2)  to  other  evidences 
of  indebtedness  to  be  used  for  general 
Corporate  purposes. 

Comment  date:  December  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

Sunstilne  Act  Meeting 

AGENCY  HOtJNNQ  MEETING:  Federal 
Energy  Regulatory  Commission. 

FEDERAL  REGISTER  CtTATKM  OF  PREVIOUS 
ANNOUNCEMENT:  November  21. 1997.  62 
FR  62299. 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
MEETING:  November  25,  1997,  10:00  a.m. 

CHANGE  it  THE  MEETINQ:  The  following 
Docket  Nimiber  and  Company  has  been 
added  as  Item  CAG-1  on  the  Agenda 
scheduled  for  the  November  25, 1997     • 
meeting. 


Item  No. 


CA6-1 


Docket  No.  and  company 


RP96-^  12-000.    Tennessee    Gas 
Pipeline  Company. 


Lois  O.  Cashell. 

Secretary. 

[FR  Doc.  97-31540  FUed  11-26-97;  1:06  pm) 

asjjNO  oooc  9m-ot-m 


DEPARTMENT  OF  ENERGY 

Offlca  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  of  SeptemtMf 
8  Through  Septemiser  12, 1997 


Standard  Paragr^h 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vmhing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  97-31378  FUed  11-28-97;  8:45  am] 
BILUNQ  CODE  e717-01-P 


During  the  week  of  September  8 
through  September  12,  1997,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  vdth  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  simimary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


63542 


Federal  Register  /  Vol.  62,  No.  230  /  Monday,  December  1,  1997  /  Notices 


[)ated:  November  20, 1997. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 

Decision  List  No.  50;  Week  of 
September  8  Through  September  12, 
1997 

Appeals 

Bruce  Darrow  Gaither.  9/8/97;  VFA- 
0324 

The  Department  of  Energy  denied  a 
Freedom  of  Information  Act  Appeal 
filed  by  Bruce  Darrow  Gaither.  In  his 
Appeal,  Gaither  contested  the  adequacy 
of  the  search  for  responsive  documents 
performed  by  the  DOE's  Freedom  of 
Information  and  Privacy  Act  Division. 
After  reviewing  the  scope  of  the  search, 
the  DOE  concluded  that  the  search  was 
adequate. 

Greenpeace  USA,  9/11/97;  VFA-0311 

Greenpeace  USA  appealed  a 
Determination  issued  to  it  in  response  to 
a  request  made  under  the  Freedom  of 
Information  Act  (FOLA)  for  information 
on  contracts  for  technical  assistance  that 
DOE'S  Idaho  Operations  Office  (ID) 
provided  to  California  in  the 
development  of  new  commercial  low- 
level  radioactive  waste  management 
systems.  ID  withheld  some  documents 
under  Exemptions  3,4,  and  6  of  the 
FOLA.  Material  withheld  under 
Exemption  3  was  categorized  as  exempt 
under  the  National  Defense 
Authorization  Act  of  1997  (NDAA), 
which  generally  prohibits  the  release  of 
proposals.  The  DOE  found  on  Appeal 
that  some  of  the  withheld  material  did 
not  meet  the  NDAA's  requirement  of  a 
solicitation  for  a  competitive  proposal. 
In  addition,  the  DOE  found  that  some 
material  withheld  was  non-exempt. 
Accordingly,  the  Appeal  was  granted  in 
part  and  the  case  was  remanded  to  ID 
for  further  action. 

Janice  C.  Curry,  9/9/97;  VFA-0313 

The  DOE  granted  an  Appeal  by  a 
former  DOE  contractor  employee  for 
documents  related  to  her  emplojrment. 
The  DOE  fovind  that  the  Office  of 
Environmental  Management  (EM)  did 
not  adequately  address  the  basis  for  its 
withholding  of  information  under  FOIA 
Exemption  6,  and  that  EM's  search  for 
responsive  documents  was  inadequate. 
The  matter  was,  therefore,  remanded  to 
EM. 

Ralph  C.  Elkins.  9/12/97;  VFA-0317 

Ralph  C.  Elkins  appealed  a  denial  by 
the  Freedom  of  Information  and  Privacy 
Act  Division  of  a  request  for  his  security 
clearance  file  that  he  submitted  imder 
the  Privacy  Act.  The  FOLA  Division  had 
not  found  the  requested  file.  In 


considering  the  Appeal,  the  DOE  found 
that  the  FOLA  Division  had  conducted 
an  adequate  search  for  responsive 
documents,  and  it  accordingly  denied 
the  Appeal. 

Personnel  Security  Hearing 

Personnel  Security  Hearing,  9/10/97; 
VSO-0151 

A  Hearing  Officer  issued  an  Opinion 
regarding  the  eligibility  of  an  individual 
for  access  authorization  under  the 
provisions  of  10  C.F.R.  Part  710.  The 
Hearing  Officer  found  the  individual 
had  harassed  his  ex-spouse  and  three 
co-workers  and  that  this  conduct,  as 
specified  by  Criterion  L,  indicated  that 
he  may  not  be  honest,  reliable  or 
trustworthy  or  may  be  subject  to 
pressure,  coercion,  exploitation  or 
duress.  The  Hearing  officer  found  that 
the  individual  had  engaged  in  a  number 
of  harassing  acts  towards  his  ex-spouse 
and  three  co-workers  and  that  he  had 
not  demonstrated  sufficient  evidence  of 
reformation.  The  Hearing  officer  also 
found  that  the  individual  had  been 
diagnosed  by  a  psychiatrist  as  suffering 
from  mixed  personality  disorder  and 
depressive  disorder  and  that  in  the 
psychiatrist's  opinion  these  illnesses 
could  cause  a  significant  defect  in 
judgment  and  reliability,  as  specified  by 
Criterion  H.  Although  the  individual 
presented  witnesses  testifying  that  he 
did  not  exhibit  the  personality 
characteristics  described  by  the  DOE 
psychiatrist,  the  Hearing  Officer 
concluded  that  he  had  not  presented 
sufficient  evidence  to  warrant  rejection 
of  the  psychiatrist's  opinion.  Given  the 
above  findings,  the  Hearing  Officer 
recommended  that  the  individual's 
access  authorization  should  not  be 
restored. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
Buttler  Coimty  Commission,  et  al: 

RF272-76385,  9/10/97 
Crude  Oil  Ref.  Dist:  RB272-00117, 

9/11/97 
Empire  Gas  Corp./Howe  Laundry:  et  al: 

RF335-O0O01.  9/12/97 
Estate  of  Victor  G.  Zonver  et  al:  RK272- 

01788,9/11/97 
Godwin  Constsruction  Co.  et  al:  RF272 

98611.9/11/97 
Worley's  Asphalt  &  Paving  Co.  et  al 

RK272-04466.  9/11/97 


Diamiasals 

The  following  submissions  were 
dismissed. 
American  Building  Components  Co.. 

Case  No.  RF272-57013 
Arka,  Inc.,  Case  No.  RF272-94509 
Damar  Worldwide,  Inc.,  Case  No.  VEE- 

0048 
Houston  Slag  Materials  Company.  Case 

No.  RK272-04476 
Midwest  Paving  Company,  Case  No. 

RG272-00836 

|FR  Doc.  97-31386  Filed  11-28-97;  8:45  am] 

BtUJNG  CODE  64SO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6930-^ 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice.     ^ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information  * 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan,  EPA  ICR 
No.  1463.03,  OMB  No.  2050-0096, 
expiring  on  January  31, 1998.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  30, 1998. 

ADDRESSES:  Community  Involvement 
and  Outreach  Center,  Office  of 
Emergency  and  Remedial  Response,  401 
M  Street.  SW,  Washington,  DC  20460, 
Mail  Code:  5204-G,  703-603-8889. 
Persons  interested  in  obtaining  a  copy  of 
the  ICR  without  charge  may  call  the 
telephone  number  above  to  request  a 
free  copy. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Gartner,  telephone  number:  703-603- 
8889,  facsimile  number:  703-603-9100, 
e-mail  address: 
gartner.lois@epamail.epa.gov. 


_      SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  states 
and  members  of  the  public  that 
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voluntarily  participate  in  the  remedial 
phase  of  the  Superfund  process  and 
those  members  of  the  public  that 
voluntarily  participate  in  community 
involvement  activities  during  some  or^ 
all  ohases  of  the  Superfund  process. 
Title:  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(OMB  Control  No.  2050-0096,  EPA  ICR 
No.  1463.03)  expiring  on  January  31, 
1998. 

Abstract:  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA  or  Superfund;  42  U.S.C.  9601 
et  seq.),  as  amended,  establishes  broad 
Federal  authority  to  undertake  removal 
and  remedial  actions  in  response  to 
releases  or  threats  of  releases  of 
hazardous  substances  and  certain 
pollutants  and  contaminants  into  the 
environment.  The  NCP  sets  forth 
requirements  for  carrying  out  the 
response  authorities  established  under 
CERCLA.  In  addition,  the  Government 
Performance  and  Results  Act  of  1993 
requires  EPA  to  determine  and  report  to 
Congress  on  its  effectiveness,  including 
community  involvement  activities. 
For  states,  this  ICR  addresses  the 
record  keeping  and  reporting  provisions 
of  the  NCP  that  affect  those  states  that 
voluntarily  participate  in  the  remedial 
phase  of  the  Superfund  program. 
(Record  keeping  and  reporting 
requirements  of  the  pre-remedial 
phase — except  those  tied  to  community 
involvement — have  been  addressed  in 
the  ICR  prepared  for  the  revisions  to  the 
Hazard  Ranking  System  (HRS)  (OMB 
Control  No.  2050-0095).  Record  keeping 
and  reporting  provisions  for  the  removal 
program — except,  again,  those  tied  to 
conununity  involvement — also  are  not 
included  in  this  ICR  because  the  Federal 
government  has  the  lead  for  removal 
actions.)  Remedial  responses  under  the 
Superfund  program  fall  into  the  pre- 
remedial  phase  (during  which  the  extent 
of  site  contamination  is  assessed)  and 
the  remedial  phase  (during  which 
investigations  are  conducted  to  identify 
and  characterize  contaminants  present 
and  to  determine  viable  remedies  for  a 
site,  the  remedy  is  chosen  and  the 
cleanup  or  construction  is  completed). 
The  NCP  includes  the  following 
reporting  and  record  keeping  provisions 
for  the  remedial  phase  of  the  Superfund 
program: 

(1)  States  that  voluntarily  take  the  lead  in 
remedial  activities  at  Superfund  sites  must 
conduct  the  activities  in  a  manner  consistent 
with  CERCLA  (40  CFR  300.515(a)).  Therefore, 
at  a  state-led  site,  the  state  must:  develop  a 
Remedial  Investigation  and  Feasibility  Study 
(RI/FS);  prepare  a  Proposed  Plan;  issue  a 
Record  of  Decision  (ROD);  complete 
community  interviews;  prepare  a  Commimity 


Involvement  Flan  (CIP),  and  provide 
infonnation  to  the  public;  and 

(2)  States  must  identify  and  communicate 
potential  state  applicable  or  relevant  and 
appropriate  requirements  (ARARs)  at  all 
Superfund  sites  within  the  state  (40  CFR 
300.400(g)). 

In  addition,  this  irR  addresses  the 
record  keeping  and  reporting  provisions 
of  the  NCP  that  affect  communities 
voluntarily  providing  their  concerns  to 
the  lead  agency  about  the  Superfund 
process.  This  ICR  also  addresses  the 
record  keeping  and  reporting  provisions 
imposed  on  communities  when  those 
communities  provide  feedback  on 
community  involvement  activities  tied 
to  GPRA.  Conununity  involvement 
related  to  NCP  requirements  and  GPRA 
reporting  may  occur  during  all  phases  of 
the  Superfund  process  includii^.  pre- 
remedial.  remedial,  removal  (short-term 
response  actions),  and  operation  and 
maintenance  (which  may  include  such 
activities  as  groimd  water  and  air 
monitoring,  inspection  and  maintenance 
of  the  treatment  equipment  remaining 
on  site,  and  maintenance  of  any  security 
measures  or  institutional  controls.) 
Specifically,  members  of  the  community 
siuToimding  a  Superfund  site  may 
participate  in  community  interviews  (40 
CFR  300.43(c))  conducted  by  EPA  in 
order  to  prepare  a  CEP  or  serve  on 
Technical  Assistance  Grant  (TAG) 
groups,  as  provided  for  in  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986.  as  well  as  in 
Commimity  Advisory  Groups  (CAG),  as 
provided  in  Superfund  Administrative 
Reforms.  Community  groups  focused  on 
the  technical  assistance  provided 
through  the  Technical  Outreach 
Services  for  Communities  (TOSC) 
program  may  also  participate. 
Participation  may  also  take  the  form  of 
attending  informal  and  formal  meetings, 
open  houses  and  public  availability 
sessions,  responding  to  questionnaires 
and  telephone  interviews,  and/or 
participation  in  focus  groups. 

EPA  uses  the  infonnation  provided  by 
the  states  to  ensure  state  actions  are 
consistent  with  the  provisions  of 
CERCLA  and  SARA  and  that  their 
decisions  are  protective  of  himian 
health  and  the  environment.  EPA  uses 
the  information  gathered  fixDm  private 
citizens  to  plan  activities  geared  to 
educating  tiiem  where  necessary, 
keeping  them  informed  of  activities 
within  the  community,  and  ensuring 
they  have  had  an  opportunity  to  assume 
an  active  role  in  the  decision  making 
process  that  affects  their  community. 
EPA  also  uses  information  from  private 
citizens  to  measure  the  effectiveness  of 
community  involvement  activities,  as 
required  by  GPRA,  and  to  improve  those 


activities  as  needed.  EPA  believes 
involvement  of  the  members  of  the 
community  surrounding  a  Superfund 
site  is  critical  to  ensuring  effiective  site 
cleanups. 

Burden  Statement:  Burden  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to: 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

EPA  estimates  that  30  new  sites  will 
be  added  to  the  NPL  each  year  over  the 
three-year  period  of  this  ICR.  Of  those 
30  sites.  EPA  estimates  six  will  be  state- 
led  cleanups.  It  is  estimated  that  states 
will  incur  an  annual  burden  of  6,026 
hours  per  site,  for  a  cost  of  $178,100,  of 
which  $178,011  is  reimbursed  by  EPA. 
States  are  reimbursed  from  the  CERCLA 
Hazardous  Susbstances  Trust  Fimd  (the 
Fund)  for  state-led  activities  via 
cooperative  agreements  with  EPA  as 
provided  in  CERCLA  section  104(d)(1). 
States  are  not  reimbursed  from  the  Fimd 
for  identification  of  state  ARARs.  It  is 
also  estimated  that  communities  will 
incxir  a  collective  annual  burden  of  539 
hours  per  site,  for  a  cost  of  $16,062 
(assuming  the  value  of  their  time  at 
$29.57)  or  an  estimated  average  annual 
burden  of  11  hours  per  person.  While 
EPA  does  not  reimburse  community 
members  for  their  participation,  this  ICR 
nonetheless  estimates  the  monetary 
value  of  burden  their  participation 
imposes  on  them. 

The  burden  data  in  this  section  are 
based  on  estimates  by  EPA  personnel 
knowledgeable  of  the  remedial 
program's  record  keeping  and  reporting 
requirements  and  the  costs  and  level  of 
effort  required  to  meet  the  requirements. 

Estimated  Unit  Burdens  to  State 
GovenunentB 

A  "unit"  burden  is  the  burden 
incurred  by  a  respondent  for  performing 
an  individual  site-specific  activity. 
States  incur  burdens  at:  (1)  An 
estimated  six  new  state-led  sites  per 
year  for  several  reporting  and  record 
keeping  activities;  and  (2)  all  of  the 
estimated  30  NPL  sites  on  an  annual 
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basis  with  RI/FS  starts  for  identifying 
and  reporting  ARARs. 

The  burden  is  calculated  using  a 
weighted  average  hourly  rate  of  $29.57 
multiplied  times  the  number  of  hours  to 
undertake  a  given  activity.  For  purposes 
of  this  ICR,  wage  rates  for  state 
government  personnel  are  estimated  to 
be  comparable  to  those  for  Federal 
government  personnel.  Labor  rates  for 
government  workers  reflect  the  median 
GS  level  salaries  for  managerial, 
technical  and  clerical  positions.  These 
rates  include  direct  salary  and  fringe 
benefits  (calculated  at  60  percent  of 
direct  salary).  The  hourly  rates,  as  of 
November  1997,  are: 

Management  (GS  13.  Step  1):  $42.01/ 

hour 
Technical  (GS  11,  Step  1):  $29.48/hour 
Clerical:  $17.92/hour 
Based  on  these  assumptions,  the 
weighted  hourly  wage  rate  for  state  and 
Federal  persoimel  is  $29.57 
[(0.1)*(42.01)  +(0.8)*{29.48)+ 
(0.1)*(17.92)). 

At  a  state-led  site,  states  incur  a 
burden  for  the  following  activities: 

•  Development  of  the  RI/FS — 5,200 
hours/yr/site,  $153,764. 

•  Development  of  the  Proposed 
Plan— 160  hours/yr/site,  $4,731. 

•  Preparation  of  the  ROD— 360  hours/ 
yr/site.  $10,645. 

•  Development  of  the  CIP — 150 
hours/yr/site,  $4,435. 

•  Providing  information  to  the 
public — 153  hoius/yr/site,  $4,524. 

At  all  sites,  states  incur  a  unit  burden 
of  three  hours  per  site  per  year,  or  a  cost 
of  $88.71,  for  providing  information  on 
state  ARARs. 

Estimated  Unit  Burdens  to  Community 
Members 

Diuing  their  participation  in  the 
Superfund  process,  commimity 
members  may  perform  any  or  all  of  the 
following  activities  (as  with  burden 
estimates  for  state  activities,  an  hourly 
rate  of  $29.57  is  used  to  estimate  the 
value  of  community  members'  time): 

•  Participate  in  interviews — 20  hours/ 
yr/site,  $591. 

•  Attend  informal  and  formal 
meetings,  open  houses,  and  public 
information  availability  sessions — 240 
hours/yr/site,  $7,096. 

•  Participate  in  community  groups — 
160  hours/yr/site  with  such  groups. 
$4,731. 

•  Respond  to  surveys — 47  hours/yr/ 
site.  $1,389. 

•  Participate  in  focus  groups — 72 
hours/yr/site  with  such  groups,  $2,129. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

The  EPA  woiild  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bilrden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Please  send  comments  to  the  address 
appearing  in  the  ADDRESSES  segment  of 
this  document. 

Dated:  November  20, 1997. 
Elaine  F.  Davies, 

Deputy  Director.  Office  of  Emergency  and 
Remedial  Response. 

[FR  Doc.  97-31405  Filed  11-28-97;  8:45  am] 
attJJNOCOOE  6sao-60-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRl-6930-4] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Registration  of 
Fuels  and  Fuel  Additives— Healttv 
effects  Research  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Registration  of  Fuels  and  Fuel 
Additives:  Health-effects  Research 
Requirements  for  Manufacturera  (EPA 
ICR  Number  1696.02.  OMB  Control 
Number  2060-0297.  expiration  date:  1- 
31-98).  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 


soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  30, 1998. 
ADDRESSES:  Fuels  and  Energy  Division, 
Office  of  Mobile  Sources,  Office  of  Air 
and  Radiation,  Mail  Code  6406J.  U.S. 
Enviroiunental  Protection  Agency. 
Washington,  DC  20460.  A  paper  or 
electronic  copy  of  the  ICR  may  be 
obtained  without  charge  by  contacting 
the  peraon  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Caldwell,  (202)  564-9303,  fax: 
(202) 565-2085, 
caldwell.jim@epamail.epa.gov. 

SUPPI.EMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture  Or  import  gasoline  or  diesel 
fuel,  or  manufacture  or  import  an 
additive  for  gasoline  or  diesel  fuel. 

Title:  Registration  of  Fuels  and  Fuel 
Additives:  Health-effects  Research 
Requirements  for  Manufacturers 
OMB  Control  Number  2060-0297 
EPA  ICR  Number  1696.02 
Expiring:  1-31-98 

Abstract:  In  accordance  with  the 
regulations  at  40  CFR  79,  subparts  A,  B, 
C,  and  D.  Registration  of  Fuels  and  Fuel 
Additives,  manufacturers  (including 
importers)  of  gasoline  and  diesel  fuel, 
and  manufactiu^rs  (including 
importers)  if  additives  for  gasoline  or 
diesel  fuel,  are  required  to  have  their 
products  registered  by  EPA  prior  to  their 
introduction  into  commerce. 
Registration  involves  providing  a 
chemical  description  of  the  fuel  or 
additive,  and  certain  technical, 
marketing,  and  health-effects 
information.  The  development  of 
health-efiiects  data,  as  required  by  40 
CFR  79,  subpart  F,  is  the  subject  of  this 
ICR.  The  information  collection 
requirements  for  subparts  A  through  D, 
and  the  supplemental!  notification 
requirement  of  Subpart  F  (indicating 
how  the  manufacturer  will  satisfy  the 
research  requirements)  are  covered  by  a 
separate  ICR  (EPA  ICR  Number  309.09. 
OMB  Control  Number  2060-1050).  The 
health-effects  information  will  be  used 
to  determine  if  there  are  any  products 
whose  evaporative  or  combustion 
emissions  pose  an  unreasonable  risk  to 
public  health,  thus  meriting  further 
investigation  and  potential  regulation. 
This  information  is  required  for  specific 
groups  of  fuels  and  additives  as  defined 
in  the  regulations.  For  example,  ail 
gasolines  and  gasoline  additives  which 
consist  of  only  carbon,  hydrogen, 
oxygen,  nitrogen,  and/or  sulphur,  and 
which  involve  a  gasoline  oxygen 
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content  of  less  than  1.5  weight  percent, 
fall  into  a  "baseline"  group.  Oxygenates, 
such  as  ethanol  and  methyl  tertiary 
butyl  ether  (MTBE),  when  used  in 
gasoline  at  oxygen  levels  of  at  least  1.5 
weight  percent,  define  separate 
"nonbaseline"  groups.  Additives  which 
contain  elements  other  than  carbon, 
hydrogen,  ojcygen,  nitrogen,  and/or 
sulphur  fall  into  separate  "atypical" 
groups.  There  are  similar  grouping 
requirements  for  diesel  fuels  and 
additives. 

Manufacturers  may  perform  the 
research  independently  or  may  join 
with  other  manufacturers  to  share  in  the 
costs  for  each  applicable  group.  Several 
research  consortiums  (groups  of 
manufacturers)  have  been  formed.  The 
largest  consortium,  organized  by  the 
American  Petroleum  Institute  (API), 
represents  most  of  the  manufacturers  of 
baseline  and  nonbaseline  gasolines, 
diesel  fuels,  and  additives.  The  research 
is  structured  into  three  tiers  of 
requirements  for  each  group.  Tier  1 
requires  a  health-effects  literatture  search 
and  emissions  characterization. 
Voluminous  Tier  1  data  were  submitted 
by  API  and  others  in  1997.  Tier  2 
requires  short-term  inhalation  exposures 
of  laboratory  animals  to  emissions  to 
screen  for  adverse  health  effects. 
Alternative  Tier  2  testing  can  be 
required  in  lieu  of  the  standard  Tier  2 
if  EPA  concludes  that  such  testing 
would  be  more  appropriate.  The  EPA 
has  reached  that  conclusion  with 
respect  to  gasoline  and  gasoline- 
oxygenate  blends,  and  the  API 
consortium  has  been  notified.  However, 
the  alternative  requirements  have  not 
been  finalized,  and  thus  are  not  part  of 
this  ICR.  A  similar  situation  exists  with 
the  Ethyl  Corporation  and  its  manganese 
additive  MMT.  This  ICR  will  be 
amended  once  those  requirements  are 
finalized.  The  API  submitted  Tier  2  data 
for  diesel  in  1997.  Tier  3  provides  for 
follow-up  research,  if  necessary.  No  Tier 
3  requirements  have  been  established, 
and  it  is  unlikely  that  any  will  be  during 
the  next  three  years.  Thus,  Tier  3  is  not 
addressed  in  this  ICR.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  There  are 
approximately  100  fuel  manufacturers, 
1300  additive  manufactiuers,  800 
registered  fuels,  and  6000  registered 
additives.  Due  to  the  costs,  it  is  likely 
that  only  limited  additional  Tier  1 
research  will  be  done.  Future  fuels  and 
additives  will  almost  exclusively  be 
those  that  can  group  with  existing  Tier 
1  data,  and  likely  will  come  from 
manufactvuers  that  have  already  paid  for 
the  Tier  1  research.  It  is  estimated  that 
new  Tier  1  research  will  cost  $500,000 
per  product,  and  that  there  will  be  only 
one  Tier  1  submission  over  the  next 
three  yeare.  Standard  Tier  2  activity  also 
will  be  very  limited.  The  EPA  has 
concluded  that  existing  data  cover  Tier 
2  for  baseline  diesel.  Alternative  Tier  2 
requirements  for  baseline  gasoline,  the 
six  major  nonbaseline  gasoline 
oxygenates,  and  the  atypical  gasoline 
additive  MMT,  are  not  covered  by  this 
ICR.  It  is  estimated  that  new  Tier  2 
research  will  cost  $500,000  per  product, 
and  that  there  will  only  be  one  Tier  2 
submission  over  the  next  three  years. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  pereons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Dated:  November  24, 1997. 
Charles  N.  Freed, 
Director,  Fuels  and  Energy  Division. 
IFR  Doc.  97-31407  Filed  11-28-97;  8:45  am] 
BILUNQ  CODE  asafr-sfr.p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5928-3J 

Sole  Source  Aquifer  Designation  of  the 
Guemes  Island  Aquifer  System;  Skagit 
County,  Washington 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination. 


SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  section  1424(e)  of  tiie  Safe 
Drinking  Water  Act,  and  in  response  to 
a  petition  fixjm  the  Guemes  Island 
Property  Owrners  Association,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Region  10  Administrator  has 
determined  that  the  Guemes  Island 
aquifer  system,  in  Skagit  County. 
Washington,  is  a  sole  or  principal 
source  of  drinking  water,  and  that  if 
contaminated,  would  create  a  significant 
hazard  to  public  healtii.  As  result  of  tiiis 
action,  all  Federal  financially-assisted 
projects  proposed  over  the  designated 
aquifer  system  will  be  subject  to  EPA 
review  to  ensure  that  they  do  not  create 
a  significant  hazard  to  public  health. 
EFFECTIVE  DATE:  This  determination 
shall  be  effective  for  purposes  of  judicial 
review  at  1:00  p.m.  Eastern  time  on 
December  15, 1997. 
ADDRESSES:  The  information  upon 
which  this  determination  is  based  is 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  EPA  Region  10  Library,  1200 
Sixth  Avenue,  Seattie,  Washington. 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  E.  Downey,  Environmental 
Protection  Specialist,  Ground  Water 
Protection  Unit.  OW-137. 
Environmental  Protection  Agency, 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington,  98101,  206-553-0682. 
SUPPLEMENTARY  INFORMATION: 

I.  BafJcground 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300h-3(e),  Public 
Law  93-523,  states: 

If  the  Administrator  detennines,  on  his 
owrn  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  principal 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
RflgiBter.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  pubUc  health,  but  a 
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commitment  for  Federal  assistance  may,  if 
authorized  under  another  provision  of  law. 
be  entered  into  to  plan  or  design  the  project 
to  assure  that  it  will  not  so  contaminate  the 
aquifer. 

On  August  1, 1994.  EPA  Region  10 
received  a  petition  from  the  President  of 
tiie  Guemes  Island  Properties 
Association  requesting  that  EPA 
designate  the  Guemes  Island  aquifer 
system  as  a  sole  source  aquifer  (SSA). 
The  petition  expressed  several  reasons 
for  interest  in  a  designation,  including 
concern  that  an  increasing  island 
population  could  adversely  affect  both 
ground  water  quality  and  quantity  due 
to  impacts  from  logging,  road  building, 
and  onsite  septic  systems  on  aquifer 
recharge  areas,  and  from  the  impact  of 
ground  water  withdrawals  from  new 
wells;  a  desire  to  raise  public  awareness 
about  the  vulnerability  of  the  aquifer 
system;  a  desire  to  raise  awareness 
about  existing  and  future  problems  of 
the  water  supply  to  Skagit  County 
government;  and  the  value  of  SSA  status 
in  future  grant  applications  for  further 
study  of  the  island's  groimd  water. 

A  detailed  review  of  the  petition  by 
EPA  was  delayed  for  about  three  years 
due  to  work  on  an  earlier  designation 
request.  In  July  of  1997,  the  Guemes 
Island  review  was  completed  and  the 
area  appeared  to  meet  all  criteria  for 
SSA  designation.  The  legal  and 
technical  basis  for  the  proposal  was 
outlined  in  an  EPA  publication  titled: 
"Support  Document  for  Sole  Soiurce 
Aquifer  Designation  of  the  Guemes 
Island  Aquifer  System,"  EPA  910/R-97- 
006. 

n.  Basis  for  Determination 

Among  the  fectors  to  be  considered  by 
EPA  in  coimection  with  the  designation 
of  an  area  under  section  1424(e)  are:  (1) 
Whether  the  aquifer  is  the  area's  sole  or 
principal  source  of  drinking  water;  and 
(2)  whether  contamination  of  the  aquifer 
would  create  a  significant  hazard  to 
public  health. 

EPA  Region  10  has  further  interpreted 
the  statutory  language  so  that  "sole  or 
principal"  means  that  the  aquifer  must 
supply  at  least  50  percent  of  the 
drinking  water  for  the  area. 
Furthermore,  there  should  be  no 
alternate  drinking  water  source(s]  which 
can  physically,  legally,  and 
economically  supply  all  those  who 
depend  upon  the  aquifer  for  drinking 
water,  should  it  become  contaminated. 
In  addition,  aquifer  boimdaries  should 
be  delineated  based  on  soimd 
hydrogeologic  principles  and  the  best 
available  scientific  information. 

Although  designation  determinations 
are  largely  based  on  science-based 
criteria,  the  Regional  Administrator  may 


also  consider  the  overall  public  interest 
and  net  environmental  and  public 
health  benefits  in  making  a  sole  source 
aquifer  determination. 

On  the  basis  of  information  available 
to  this  Agency,  the  Region  10 
Administrator  has  made  the  following 
findings: 

(1)  The  aquifer  system  is  the  principal 
source  of  drinking  water  (close  to  100%) 
for  people  on  the  island  and  there  are 
no  alternate  sources  which  can 
physically,  legally,  and  economically 
supply  all  those  who  depend  upon  the 
aquifer  for  drinking  water,  should  it 
become  contaminated.  Potential 
alternate  soiut:es  considered  include 
surface  water,  water  piped  in  from  the 
mainland,  bottled  water,  rainwater 
catchment,  and  reverse  osmosis  of 
seawater.  None  of  these  drinking  water 
sources  are  considered  by  EPA  to  be 
feasible  replacements  for  the  entire 
aquifer  system  due  to  economic  barriers 
or  because  these  sources  are  not 
consumed  or  utilized  for  domestic 
purposes  in  significant  Quantities. 

(2)  Contamination  of  tne  aquifer 
system  would  create  a  significant  hazard 
to  public  health.  The  aquifer  system  is 
vulnerable  to  contamination  through  its 
recharge  zones  from  various  sources  and 
activities  including  onsite  septic 
systems,  stonnwater  runoff,  animal 
wastes,  and  pumping  wells  which  can 
cause  intrusion  of  seawater  into 
freshwater  aquifers.  Scientific 
information  indicates  there  is  a 
hydrogeologic  interconnection  between 
the  aquifers  underlying  the  island,  and 
collectively,  they  may  be  considered  as 
a  single  aquifer  system.  Because  they  are 
interconnected,  there  is  the  potential  for 
cross-  contamination  finm  one  aquifer  to 
another. 

Because  the  aquifer  system  is 
vulnerable  to  contamination  and 
restoring  grotmd  water  quality  can  be 
difficult  or  even  impossible;  and 
because  the  aquifer  system  is  the 
principal  source  of  drinking  water  for 
the  area  and  there  are  no  other  souirces 
which  can  economically  supply  all 
those  who  depend  upon  it  for  drinking 
water;  EPA  believes  that  contamination 
of  the  aquifer  system  would  pose  a 
simificant  hazard  to  public  health. 

These  findings  are  based  on 
information  from  various  sources 
including  the  petition,  EPA  guidances,  a 
U.S.  Geological  Survey  report,  public 
comments,  the  Skagit  County  Health 
Department,  and  the  Washington  State 
Department  of  Health. 

m.  Description  of  the  Guemes  Island 
Aquifer  System 

The  following  is  a  summary  of 
information  from  the  Support  Dociunent 


available  upon  request  from  EPA  Region 
10.  Much  of  the  hydrogeological 
information  in  the  Support  Document  is 
taken  from  the  petition  and  from 
"Hydrogeology  and  Quality  of  Ground 
Water  on  Guemes  Island,  Skagit  Coimty, 
Washington,"  U.S.  Geological  Survey 
(USGS)  Water-Resources  Investigations 
Report  94—4236,  by  Kahle  and  Olsen, 
1995. 

Guemes  Island  is  a  small  island  in 
Puget  Soimd,  located  north  of  the  City 
of  Anacortes  in  the  western  part  of 
Skagit  Coimty,  Washington.  The  total 
area  of  the  island  is  approximately  8.2 
square  miles.  The  year-round 
population  of  the  island  is 
approximately  540,  with  a  summer 
population  which  nears  2,200.  The 
southeastern  part  of  the  island  is  hilly 
and  composed  of  bedrock  and  fractured 
rock;  the  remainder  is  gently  rolling  and 
overlain  by  glacial  drifts 

There  are  eight  distinct  geologic  units 
present  on  Guemes  Island:  consolidated 
bedrock,  glacial  deposits  comprised  of 
the  Double  Bluff  Drift,  Whidbey 
Formation,  Vashon  advance  outwash, 
Vashon  till,  and  Everson  drift,  and  more 
recent  units  composed  of  peat  and 
beach  deposits.  "There  is  considerable 
variation  in  the  thickness  of  individual 
units,  and  not  all  units  are  necessarily 
present  at  any  one  location.  Glacial  and 
recent  deposits  are  at  the  land  surfece 
over  most  of  the  island,  with  bedrock 
exposed  only  on  the  southeastern  end  of 
the  island.  Highly  permeable  units 
within  the  glacial  deposits  also  function 
as  the  main  aquifers  under  the  island. 
These  imits  are  hydraulically  connected 
and  thus  perform  as  an  aquifer  system. 

Ground  water  quality  on  Guemes 
Island  is  considered  to  be  generally  of 
good  quality.  The  aquifer  system 
imderlying  the  island  is  considered  to 
be  vulnerable  to  contamination  due  to 
the  highly  heterogeneous  nature  of  the 
sand  and  gravels  making  up  the 
aquifers,  and  the  inconsistent  confining 
nature  of  the  surficial  confining  unit 
and  the  Whidbey  confining  imit 
Chlorides  and  nitrates  are  the 
contaminants  of  the  most  concern.  High 
chloride  concentrations  in  well  water  on 
the  island  are  due  to  either  the  presence 
of  relict  seawater  in  aquifer  materials,  or 
seawater  moving  inward  from  Puget 
Soimd  (seawater  intnision).  Excessive 
groimd  water  withdrawal  in  a  near- 
shore  area  can  cause  large  local 
movement  of  the  fi^sbwater-seawater 
interface  especially  if  the  aquifer  is  thin. 
Nitrates  in  ground  water  can  originate 
bom  septic  tanks,  animal  wastes,  and 
fertilizer. 

The  Guemes  Island  SSA  boundaries 
are  representative  of  an  aquifer  system 
that  encompasses  the  entire  Guemes 
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Island  area.  The  aquifer  system  is 
bounded  on  all  sides  by  Puget  Sound. 
The  vertical  extent  of  the  aquifer  system 
at  depth  includes  all  potable  water- 
bearing geologic  units  underlying  the 
island,  including  both  the 
unconsolidated  glacial  deposits  and  the 
bedrock  unit.  Please  see  the  Support 
Document  for  a  more  detailed 
hydrogeologic  description. 


IV.  Project  Reviews 

The  Safe  Drinking  Water  Act 
authorizes  EPA  to  review  proposed 
Federal  financially-assisted  projects 
which  have  the  potential  to  contaminate 
a  designated  SSA.  Federal  assistance 
may  be  denied  if  EPA  determines  that 
a  project  may  contaminate  the  SSA 
through  its  recharge  zone  so  as  to  create 
a  significant  hazard  to  public  health. 
Outright  denial  of  Federal  funding  is 
rare  as  most  projects  pose  limited  risk 
to  ground  water  quality  or  can  be 
feasibly  modified  to  prevent  ground 
water  contamination.  Proposed  projects 
that  are  funded  entirely  by  state,  local, 
or  private  concerns  are  not  subject  to 
SSA  review  by  EPA. 

EPA  does  not  review  all  possible 
Federal  financially-assisted  projects,  but 
tries  to  focus  on  those  projects  which 
pose  the  greatest  risk  to  public  health. 
Memorandums  of  Understanding  have 
been  developed  between  EPA  and 
various  Federal  funding  agencies  to  help 
identify,  coordinate,  and  evaluate 
projects.  EPA  relies  to  the  maximum 
extent  possible  on  existing  local  and 
state  mechanisms  to  protect  SSAs  fiom 
contamination.  Whenever  feasible,  EPA 
coordinates  project  reviews  with  local 
and  state  agencies  that  have  a 
responsibility  for  ground  water 
protection.  Their  comments  are  given 
full  consideration  in  the  Federal  review 
process. 

V,  Public  Participation  and  Response  to 
Comments 

The  following  is  a  summary  of 
information  from  the  "Response  to 
Public  Comments  for  the  Guemes  Island 
Sole  Source  Aquifer  Proposal"  available 
upon  request  from  EPA  Region  10. 

EPA  used  various  methods  to  notify 
and  involve  the  public  and  others  in  the 
Guemes  Island  SSA  designation  process. 
The  outreach  effort  included  briefings  to 
local  and  State  government,  distribuUon 
of  EPA  facts  sheets,  placing  information 
in  local  libraries,  a  public  advertisement 
in  the  local  newspaper,  and  providing 
information  for  several  newspaper  and 
newsletter  articles. 

A  public  conunent  period  was  in 
effect  from  August  27  to  October  11, 
1997,  and  a  public  meeting  was 
conducted  on  the  island  by  EPA  staff  on 


September  19, 1997.  The  purpose  of  the 
meeting  was  to  present  information 
about  the  proposal,  answer  any 
quesUons,  and  take  public  comments 
directly  bom  the  island  community  or 
other  interested  parties.  About  40 
people  attended  the  meeting.  Written 
comments  were  accepted  on  the 
proposal  undl  the  end  of  the  public 
comment  period.  All  comments  were 
reviewed  and  considered  by  EPA,  but 
did  not  lead  to  any  changes  to  EPA's 
determination  that  Guemes  Island 
qualifies  for  SSA  status. 

During  the  comment  period,  EPA 
received  fourteen  written  comments  in 
the  mail  and  ten  oral  comments  ai  the 
public  meeting.  Of  the  written 
comments,  ten  persons  expressed 
support  for  the  designation,  while  four 
opposed  it.  Formal  comments  at  the 
public  meeting  were  evenly  split  with 
five  persons  supporting  the  designation 
and  five  opposed.  Individuals  submitted 
most  of  the  comments,  but  a  community 
organization  and  a  State  agency  also 
commented. 

The  primary  reason  given  for 
supporting  the  proposed  action  was  a 
belief  that  the  designation  would 
increase  protection  of  the  island— s 
groimd  water.  Many  cited  the 
educational  benefit  that  SSA  status 
would  have  on  island  residents  and  on 
Skagit  County  government  on  the  source 
of  the  island's  drinking  water,  its  value 
and  vulnerability,  and  the  need  for 
protection  and  conservation.  Some 
people  commented  that  protection  of 
the  island's  ground  water  was  important 
because  there  are  no  feasible  alternate 
sources  of  drinking  water.  Some  people 
felt  that  ground  water  would  be  better 
protected  because  of  additional 
environmental  review  of  proposed 
projects,  or  because  it  could  hinder  the 
siting  of  fuhu«  landfills  on  the  island. 
Some  supported  the  designation 
because  they  felt  tiiat  added  protection 
of  the  island's  drinking  water  could 
help  to  protect  property  values. 
Several  people  opposed  the  " 
designation  because  they  did  not  want 
an  increase  of  Federal  involvemeat  in 
local  affairs.  In  response,  the  SSA 
program  can  increase  Federal 
involvement,  but  only  in  a  very  limited 
way— if  Federal  assistance  is  proposed 
for  a  project,  EPA  can  review  the 
proposal  and  ask  for  changes  if  drinking 
water  supplies  are  endangered.  This 
review  process  is  meant  to  support  and 
enhance,  rather  than  duplicate  or 
supplant,  local  ground  water  protection 
measures.  Many  communities  welcome 
the  technical  assistance  and 
coordinating  services  they  receive  from 
EPA  to  protect  their  drinking  water. 


Some  people  commented  that  the 
designation  would  not  contribute  to 
further  ground  water  protection.  In 
response,  the  SSA  program  is  not 
intended  to  be  a  comprehensive  ground 
water  protection  program.  EPA 
authority  is  limited  to  Uie  review  of 
Federal  projects,  which  are  likely  to  be 
minimal  in  number  and  scope  for  the 
island.  However,  there  are  many  other 
benefits  from  an  SSA  designation,  that 
can  be  locally-driven,  such  as  greater 
awareness  and  stewardship  of  a 
community's  drinking  water  supply. 
This  can  lead  to  an  increase  of  both 
individual  and  local  governmental 
actions  to  protect  the  resource. 

Two  persons  commented  that  SSA 
designation  was  unnecessary  because 
the  island's  ground  water  was  not 
already  contaminated.  In  response,  the 
SSA  program  is  a  pollution  prevention 
program.  Experience  has  shown  that  it 
is  much  smarter,  and  considerably  less 
expensive,  to  prevent  ground  water 
pollution  in  the  first  place,  rather  than 
trying  to  clean  up  a  degraded  water 
supply  after  a  problem  is  discovered. 

Two  persons  objected  to  the 
designation  because  they  believed  tiiat 
the  petitioner  had  requested  a  part  of 
the  island  be  excluded  from  the 
designated  area.  In  response,  the 
original  petition  correctiy  identified  that 
at  least  one  portion  of  the  island  (a 
bedrock  tip  area  that  discharges  ground 
water  to  Puget  Sound)  could  be  viewed 
as  a  hydrogeologically  separate  part  of 
the  island.  However,  the  petition 
specifically  requested  Uiat  tiie  entire 
island  be  designated  as  a  sole  source 
aquifer.  EPA  concurred  tiiat  it  made 
better  technical  and  programmatic  sense 
to  designate  the  entire  island. 

One  person  raised  questions  on  the 
technical  basis  for  the  designation, 
claiming  that  the  extent  and  accuracy  of 
the  data  used  in  the  petition  and  in 
EPA's  Support  Document  was  lacking 
and  flawed.  In  response,  EPA  used  tiie 
best  available  scientific  information  and 
best  professional  judgement  and 
believes  tiiat  tiie  technical  basis  for  the 
designation  is  based  on  sound 
hydrogeologic  principles. 

VI.  Economic  and  Regulatory  Impact 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  I  hereby  certify  that  tiiis 
final  determination  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  Certification,  the  "small  entity" 
shall  have  the  same  meaning  as  given  in 
section  601  of  tiie  RFA.  This  action  is 
only  applicable  to  Guemes  Island. 

The  only  affected  entities  will  be 
those  businesses,  organizations,  or 
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government  jurisdictions  that  request 
Federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  aquifer  system  so  as 
to  create  a  significant  hazard  to  public 
health.  EPA  does  not  expect  to  review 
small  isolated  commitments  of  Federal 
financial  assistance  on  an  individual 
basis,  unless  a  ciunulative  impact  on  the 
aquifer  is  andcipated.  Accordingly,  the 
niunber  of  affected  small  entities  will  be 
tninimAl. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant  Major 
projects  subject  to  this  review  will  be 
proceeded  by  a  groimd  water  impact 
assessment  required  pursuant  to  other 
Federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
pro<^ure8  with  SSA  review  will  allow 
EPA  and  other  Federal  agencies  to  avoid 
delay  or  duplication  of  effort  in 
approving  financial  assistance,  thus 
minimizing  any  adverse  effect  on  those 
small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  Federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  a  project  to  assure  protection 
of  the  aquifer  system. 

Under  Executive  Order  12866,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regidatory  Impact 
Analysis.  This  action  is  not  major 
because  it  will  not  have  an  annual  efiiact 
of  $100  million  or  more  on  the 
economy,  will  not  cause  any  major 
increases  in  costs  or  prices,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
in  domestic  or  export  markets. 

Vn.  Summary 

This  determination  affects  only  the 
Guemes  Island  aquifer  system  located  in 
Skagit  County,  Washington.  As  a  result 
of  this  determination,  all  Federal 
financially-assisted  projects  proposed  in 
the  designated  area  will  be  subject  to 
EPA  review  to  ensure  that  they  do  not 
create  a  significant  hazard  to  public 
health. 

Dated:  November  18, 1997. 
Onick  Clarke. 

Regional  Administwtor.U.S.  Environmental 
Protection  Agency,  Region  10. 
(FR  Doc.  97-31273  Filed  11-28-97;  8:45  am] 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

[FRL-5930-S] 

Ozone,  Particulate  Matter  and  Regional 
Haze  implementation  Programs 
Subcommittee  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  On  September  11, 1995  (60 
FR  47172).  the  EPA  announced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  under  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  established  on  November 
8,  1990  (55  FR  46993]  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  particulate  matter,  as  well  as  a 
regional  haze  program. 

DATES:  Open  Meeting:  Notice  is  hereby 
given  that  the  Subcommittee  for  Ozone, 
Particulate  Matter  and  Regional  Haze 
Implementation  Programs  will  hold  its 
next  public  meeting  on  Wednesday, 
December  17, 1997  (from  9:00  a.m.  to 
5:30  p.m.)  and  Thiusday,  December  18, 
1997  (from  9:00  a.m.  to  1:00  p.m.). 

Af)ORESSES:  The  public  meeting  will  be 
held  at  the  New  Orleans  Hilton 
Riverside,  Poydras  at  the  Mississippi 
River,  New  Oirleans,  Louisiana, 
telephone:  (504)  561-0500. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
Subcommittee  for  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs,  please 
contact  Mr.  William  F.  Hamilton, 
Designated  Federal  Officer,  at  919-541- 
5498,  or  by  mail  at  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards, 
MD-15,  Research  Triangle  Park.  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
from  die:  (1)  Ozone/Particulate  Metier/ 
Regional  Haze  FACA  Bidletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OAQPS 
TTN);  (2)  the  OAQPS  TTN  Web  Site 
(http://www.epa.gov/ttn);  or  (3)  by 
contacting  Ms.  Denise  M.  Gerth  at  919- 
541-5550. 


Dated:  November  21. 1997. 
Henry  Thomas, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standaals. 

[FR  Doc.  97-31406  Filed  11-28-47;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS^400121;  FRL-«7eO-1] 

Emergency  Planning  and  Community 
Right-To-Know;  Availability  of 
Guidance  Documents 

agency:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability.    - 

SUMMARY:  EPA  has  prepared  several 
documents  to  assist  industries  to 
understand  their  compliance 
responsibilities  in  association  with 
section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA).  One  of  the  documents 
being  made  available  today  is  a  revision 
to  the  EPCRA  section  313  Questions  and 
Answers  document,  which  provides 
guidance  to  commonly  asked 
interpretive  questions.  In  addition  to 
this  document,  several  industry-specific 
guidtmce  documents  have  been 
developed  for  facilities  in  industry 
groups  recently  added  to  the  list  of 
industries  covered  under  EPCRA  section 
313.  These  documents  are  intended  to 
assist  these  recentiy  added  industries 
understand  requirements  under  EPCRA 
section  313  and  more  easily  determine 
if  their  facility  is  likely  to  have  any 
reporting  responsibilities.  The  industry- 
specific  guidance  documents  for  the 
recenUy  added  industry  groups  are 
intended  for  use  for  activities  beginning 
on  January  1, 1998,  with  reports  due  on 
or  before  July  1, 1999. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Crawford,  202-260-1715,  e-mail: 
crawford.tim@epamail.epa.gov,  for 
specific  information  regarding  the 
industry-specific  guidance  documents 
or  Sara  Hisel  McCoy,  202-260-7937,  e- 
mail:  hisel- 

mccoy.sara@epamail.epa.gov,  for 
questions  related  to  the  Questions  and 
Answers  dociunent.  To  receive  a  copy  of 
these  docimients,  please  access  EPA's 
Internet  site  at  the  following  address: 
www.epa.gov/opptintr/tri,  or  you  may 
contact  the  EPCRA  Hotline  and  request 
a  copy  at  Mail  Code  5101,  401  M  St.. 
SW.,  Washington,  DC  20460,  Toll  Free: 
1-800-535-0202,  in  Virginia  and  Alaska: 
703-412-9877  or  Toll  Free  TDD:  1-800- 
535-7672. 
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supplementary  information:  a  final 
rule  adding  certain  industry  sectors  to 
the  current  list  of  facilities  required  to 
report  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA), 
also  known  as  the  Toxics  Release 
Inventory  (TRI)  was  published  on  May 
1. 1997  (62  FR  23833)  (FRL-5578-3). 
This  action  added  certain  facilities  in 
the  following  seven  industry  groups: 
Metal  Mining  (SIC  code  10);  Coal 
Mining  (SIC  code  12);  Electiic  Utilities 
(SIC  codes  4911,  4931,  4939  each 
limited  to  facilities  which  combust  coal 
and/or  oil  for  purposes  of  generating 
power  for  distribution);  Commercial 
Hazardous  Waste  Treatment  (SIC  code 
4953);  Chemicals  and  Allied  Products- 
Wholesale  (SIC  code  5169);  Petitjleum 
Bulk  Terminals  and  Plants  (SIC  code 
5171);  and  Solvent  Recovery  Services 
(SIC  code  7389).  EPA  has  prepared 
guidance  documents  for  each  of  these 
industry  groups  to  assist  them  with 
determining  their  compliance 
requirements  for  activities  beginning  on 
January  1,  1998. 

These  dociunents  were  made 
available  in  draft  form  for  public  review 
and  comment  through  a  notice  in  the 
Federal  Register  (62  FR  37053)  (FRI^ 
5727—6).  Several  comments  were 
received  and  many  of  the  issues  raised 
have  been  addressed  in  the  documents 
being  made  available  today.  EPA  also 
intends  to  issue  an  addendum  to 
accompany  these  documents  which  will 
address  many  of  the  issues  raised  dimng 
the  recent  training  sessions  offered  to 
the  new  industry  groups  along  with 
some  of  the  issues  raised  during  the 
comment  period  which  were  not 
incorporated  in  the  body  of  the 
documents  themselves. 

In  addition,  the  1997  version  of  the 
"EPCRA  Section  313  Questions  and 
Answers"  dociunent  updates  and 
significantly  expands  the  1990  version 
of  the  docimient.  This  updated 
document  addresses  various  EPCRA 
section  313  interpretive  guidance 
questions  on  various  topics  such  as 
threshold  determinations,  waste 
management  calculations  and  the  Form 
A.  In  addition,  the  Questions  and 
Answers  document  addresses  questions 
on^e  revised  interpretation  of  the  term 
"otherwise  use"  and  recent  toxic 
chemical  listing  modifications.  To  make 
the  document  more  user  friendly,  the 
Agency  has  added  a  glossary  of  relevant 
terms  and  an  expanded  key  word  index. 
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Dated:  November  24, 1997. 
Christine  A  ugustyniak. 
Acting  Director,  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-31414  FUed  11-28-97;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:05  a.m.  on  Tuesday,  November  25, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  Ellen 
S.  Seidman  (Director,  Office  of  Thrift 
Supervision),  seconded  by  Ms.  Judith  A. 
Walter,  acting  in  the  place  and  stead  of 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  Joseph  H.  Neely  (Appointive) 
and  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
audiority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  {c)(9){A){ii).  {c)(9){B),  and 
(c)(10)  of  the  "Government  in  die 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4).  (c)(6).  (c)(8),  (c)(9)(A)(u).  (c)(9)(B), 
and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17di  Street,  N.W.,  Washington, 
D.C. 

Dated:  November  25, 1997. 

Federal  Deposit  Insurance  Corporation. 

James  D.  LaPierre, 

Deputy  Executive  Secretary. 

[FR  Doc.  97-31499  FUed  11-2&-97;  10:44 
am)  ^ 
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PLACE:  800  North  Capitol  Street,  N.W  — 
Room  904,  Washington,  D.C. 

STATUS:  Qosed. 

MATTER(S)  TO  BE  CONSIDERED:  1.  Docket 
No.  89-26— The  Government  of  the 
Territory  of  Guam  v.  Sea-Land  Service. 
Inc.  and  American  President  Lines. 
Ltd. — Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE  MFORMATXM: 

Joseph  C.  Polking,  Secretary,  t202)  523- 
5725. 

Jowph  C  Polking, 

Secretary. 

(FR  Doc.  97-31529  Ffled  11-26-97;  11:27 
am] 
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FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

AGENCY  HOUMNG  THE  MEETING:  Federal 
Maritime  Commission. 

TIME  AND  DATE:  10:00  a.m.— December  4, 
1997. 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Govemore  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
December  3, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Sti^eets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assigmnents, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  matters  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  26, 1997. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-31530  Filed  11-26-97; 
11:28  am] 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Cooperative  Agreement 
With  the  National  Hispanic  Religious 
Leaders  Partnership  for  Community 
HaaNh 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  an 
umbrella  cooperative  agreement  with 
The  National  Hispanic  Religious 
Leaders  Partnership  for  Community 
Health  (NHLRPCH).  This  cooperative 
agreement  will  establish  the  broad 
programmatic  framework  in  which 
specific  projects  can  be  funded  as  they 
are  identified  during  the  project  period. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  NHLRPCH  to 
expand  and  enhance  its  activities 
relevant  to  health  issues  affecting  the 
Hispanic  community  in  areas  such  as 
access  to  health  care,  cultural 
competency,  mental  health,  child  abuse 
and  youth  health  issues,  substance 
abuse  and  prevention,  and  disease 
prevention/health  promotion.  It  is 
anticipated  that  future  activities  will 
focus  on  programs  and  policies  aimed  at 
improving  the  overall  health  status  of 
Hispanics  in  order  to  eliminate  the 
health  gaps  which  exist  between 
Hispemics  and  others.  OMH  will  provide 
consultation,  including  administrative 
and  technical  assistance  as  needed,  for 
the  execution  and  evaluation  of  all 
aspects  of  this  cooperative  agreement 
OMH  will  also  participate  and/or 
collaborate  with  the  awardee  in  any 
workshops  or  symposia  to  exchange 
ciirrent  information,  opinions,  and 
research  findings  during  this  agreement. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Title  XVII,  Section 
1707(d)(1)  of  the  Public  Health  Service 
Act,  as  amended  by  Public  Law  101- 
527. 

Backgmund 

Assistance  will  be  provided  only  to 
the  National  Hispanic  Religious  Leaders 
Partnership  for  Community  Health.  No 
other  applications  are  solicited. 
NHLRPCH  is  the  only  organization 
capable  of  administering  this 
cooperative  agreement  because  it: 

1.  Established  a  regional  and  national 
infiBstructure  of  Hispanic  churches  and 
para-church  organizations  dedicated  to 
health  care  within  the  Hispanic 
community; 

2.  Operates  established  programs 
aimed  at  empowering  communities  and 
churches  at  the  grassroots  level  and 
provides  holistic  ministries  that  serve 


the  spiritual,  social,  economic  and 
cultural  needs  of  Hispanic  communities; 

3.  Encompasses  a  network  ef 
comprehensive  health  services 
including:  Mental  health  services,  drug 
rehabilitation  programs,  youth  projects, 
child  abuse  prevention,  health 
education,  women's  centers,  HIV/ AIDS 
programs  and  community  services 
centers; 

4.  Uses  indigenous  leadership  within 
the  Hispanic  faith  community; 

5.  Aims  to  secure  improved  access  to 
health  care  through  organizational, 
advocacy  and  networking  activities. 

This  cooperative  agreement  will  be 
awarded  in  FY  1998  for  a  12-month 
budget  period  within  a  project  period  of 
5  years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satis^tory  progress  and  the 
availability  of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Dr.  Olivia  Carter-Pokras, 
Office  of  Minority  Health.  5515  Security 
Lane,  Suite  1000.  Rockville,  Maryland 
20852  or  telephone  (301)  443-9923. 

Dated:  October  29. 1997. 
Clay  E.  Simpson,  Jr.,  MSPH.  PkD. 

Deputy  Assistant  Secretary  for  Minority 

Health. 

(FR  Doc.  97-31322  Filed  11-28-97;  8:45  am] 

aiUJNO  cooc  4iaO-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science; 
Notice  of  Meeting  of  the  Advisory 
Committee  on  Blood  Safety  and 
Availability 

agency:  Office  of  PuUic  Health  and 

Science. 

ACTION:  Notice  of  meeting. 

The  Advisory  Committee  on  Blood 
Safety  and  Availability  will  meet  on 
January  29, 1998  from  8:00  AM  to  4:30 
PM  and  on  January  30, 1998  from  8:00 
AM  to  3:30  FM.  The  meetings  will  take 
place  in  Room  800,  Hubert  H. 
Humphrey  Bi^lding,  200  Independence 
Ave.,  S.W.,  Washington,  DC  20201.  The 
meeting  will  be  entirely  open  to  the 
public. 

The  Committee  will  consider  the 
theoretical  possibility  that  Creutzfeldt- 
Jakob  disease  (CJD)  can  be  transmitted 
by  blood  transfusion.  On  January  29, 
1998  the  Committee  will  review 
information  previously  presented  to  it 
on  April  25, 1997  and  receive  reports  of 
scientific  and  clinical  advances  since 


then.  The  Committee  will  then  receive 
a  presentation  of  current  and  pending 
regulatory  activities  relevant  to  the 
theoretical  possibility  of  CJD 
transmission,  and  hear  invited 
comments  from  consumers  and 
industry.  At  the  conclusion  of  these 
presentations,  the  public  will  be  invited 
to  comment.  On  January  30, 1998  the 
Committee  will  consider  what  if  any 
recommendations  it  would  make  to  the 
Department  on  this  matter. 

Prospective  speakers  should  notify 
the  Executive  Secretary  of  their  desire  to 
address  the  Conunittee  and  should  plan 
for  no  more  than  5  minutes  of  comment. 

CONTACT:  Stephen  D.  Nightingale.  MD. 
Executive  Secretary.  Advisory 
Committee  on  Blood  Safety  and 
^  Availability.  Office  of  Public  Health  and 
Science,  Department  of  Health  and 
Human  Services.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue 
S.W.,  Washington,  DC  20201.  Phone 
(202)  690-5560  FAX  (202)  690-7560  e- 
mail  SNIGHTIN«OSOPHS.HHS.GOV. 

Dated:  November  21, 1997. 
Stephen  D.  Nightingale, 

Executive  Secretary,  Advisory  Committee  on 

Blood  Safety  and  Availability. 

(FR  Doc.  97-31321  Filed  11-28-97;  8:45  am) 

WUJNQ  CODE  4ia»^7-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  DIsaase  Control  and 
Prevention 

Advisory  Commlttaa  on  Childhood 
Lead  Poiaoning  Prevention:  Notice  of 
Charter  Renawai 

This  gives  notice  imder  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Advisory  Committee  on  Childhood  Lead 
Poisoning  Prevention  (ACCLPP). 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Department  of  Health 
and  Human  Services,  has  been  renewed 
for  a  2-year  period  beginning  October 
31. 1997  through  October  31, 1999. 

For  further  information,  contact 
Henry  Falk,  M.D.,  Division  of 
Environmental  Hazards  and  Health  . 
Effects.  National  Center  for 
Environmental  Health,  CDC,  4770 
Buford  Highway,  m/s  F42,  Building  101, 
Room  1122,  Atlanta,  Georgia  30341- 
3724, 
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Dated:  November  24, 1997. 
John  C.  Burckhardt. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-31351  Filed  11-28-97;  8:45  am] 

BILLING  CODE  41S»-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Epidemiology  Program  Office,  Office  of 
the  Director,  Centers  for  Disease 
Control  and  Prevention  (CDC), 
Announces  the  Following  Meeting 

Name:  Guide  to  Community 
Preventive  Services  (GCPS)  Task  Force 
Meeting. 

Times  and  Dates:  8  a.m.-5:30  p.m., 
Da:ember  15. 1997;  8  a.m.-4  p.m.. 
December  16,  1997. 

Place:  Westin  Peachtree  Plaza.  210 
Peachtree  Street,  Atlanta^  Georgia 
30326. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tne  mission  of  the  Task 
Force  is  to  develop  and  publish  a  Guide 
to  Community  Preventive  Services, 
based  on  the  best  available  scientific 
evidence  and  current  expertise 
regarding  essential  public  health 
services  and  what  works  in  the  delivery 
of  those  services. 

Matters  To  Be  Considered:  Agenda 
items  include  (1)  presentations  and 
review  of  evidence  tables  and  draft 
recommendations  of  interventions  for 
the  Vaccine  Preventable  Diseases  and 
Motor  Vehicle  Occupant  Injuries 
Chapters;  (2)  a  discussion  on  the 
development  of  an  explicit  process  to 
incorporate  cost  effectiveness  into  the 
development  of  the  Guide;  (3)  a 
discussion  on  the  role  of  the  expert 
opinion  in  the  development  of  the 
Guide;  (4)  organization  of  draft  stand- 
alone topics  and/or  chapters;  (5)  a 
review  of  the  plans  to  field  test,  and 
"roll  out"  sections  of  the  Guide;  and  (6) 
a  report  from  the  Table  of  Contents 
Work  Group  regarding  proposed 
introductory  material  "Front  Matter"  in 
the  Guide. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional 
Information:  Marguerite  Pappaioanou, 
Chief,  Community  Preventive  Service 
Guide  Development  Activity,  Division 
of  Prevention  Research  and  Analytic 
Methods,  Epidemiology  Program  Office, 
CDC,  1600  Clifton  Road,  NE,  M/S  D-01, 
Atlanta,  Georgia  30333,  telephone  404/ 
639-4301.  Persons  wishing  to  reserve  a 


space  for  this  meeting  should  call  404/ 
639-4301  by  close  of  business  on 
December  10, 1997. 

Dated:  November  24,  1997. 
John  C  Burckhardt, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-31350  Filed  11-28-97;  8:45  am] 
BILLMO  CODE  4ie3-1*-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0353] 

Agency  information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Food  Additives  and  Food  Additive 
Petitions"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Margaret  R.  Schlosburg,  Office  of 
Information  Resources  Management 
(HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  3, 1997 
(62  FR  46500),  the  agency  announced 
that  the  proposed  information  collection 
had  been  submitted  to  OMB  for  review 
and  clearance  under  section  3507  of  the 
PRA  (44  U.S.C.  3507).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  imless  it  displays  a 
currently  valid  OMB  control  number. 
OMB  has  now  approved  the  information 
collection  and  has  assigned  OMB 
control  number  0910-0016.  The  m 

approval  expires  on  November  30,  2000. 

Dated:  November  20, 1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-31365  Filed  11-28-97;  8.45  am| 

BtLLMQ  CODE  4ia0-0t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[HCFA-R-62] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AOanCY:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Conditions  for 
Coverage  of  SuppHers  of  End  Stage 
Renal  Disease  (ESRD)  Services  and 
Supporting  Regulations  Contained  in  42 
CFR  405.2100-.2171;  Doctijnenf  No.; 
HCFA-R-52  (OMB#0938-0386);  Use: 
These  conditions  of  coverage  are  needed 
to  ensure  proper  distribution  and 
effective  utilization  of  ESRD. treatment 
sources.  In  addition,  the  conditions 
maintain  and  improve  the  efficient 
delivery  of  care  by  physicians  and 
dialysis  facilities.;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit,  and  Federal  Government; 
Number  of  Respondents:  2,976;  Total 
Annual  Responses:  2.976;  Total  Annual 
Hours:  100.937. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
p^posed  paperwork  collections 
referenced  above,  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identifier  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
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the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Louis 
Blank.  Room  C2-2&-17  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  November  19, 1997. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer,  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
(FR  Doc.  97-31316  Filed  11-2&-97:  8:45  am) 
MUJNO  CODE  4iaO-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-R-170  and  R-108] 

Agency  Infomurtion  Coilection 
Activities:  Proposed  Coilection; 
Comment  Request 

agency:  Health  Care  Financing 
Administration,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Henlth  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biirden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  Criteria  for 
Medicare  Coverage  of  Lung  Transplants; 
Form  No.:  HCFA-R-170  (OMB#  0938- 
0670);  Use:  Medicare  participating 
hospitals  must  file  an  application  to  be 
approved  for  coverage  and  payment  of 
lung  transplants  performed  on  Medicare 
beneficiaries;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  16; 


Total  Annual  Responses:  16;  Total 
Annual  Hours:  1,910. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Criteria  for 
Medicare  Coverage  of  Liver  Transplants; 
Form  No.:  HCFA-R-108  (OMB#  0938- 
0580);  Use:  Medicare  participating 
hospitals  must  file  an  application  to  be 
approved  for  coverage  and  payment  of 
liver  transplants  performed  on  Medicare 
beneficiaries;  Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit;  Number  of  Respondents:  12; 
Total  Annual  Responses:  12;  Total 
Annual  Hours:  1,880. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directiy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 
Enterprise  Standards,  Attention:  Louis 
Blank,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  November  20, 1997. 
John  P.  Bnrke  m, 

HCFA  Reports  Cleamnce  Officer.  HCFA  Office 
of  Information  Services.  Information 
Technology  Investment  Management  Group. 
Division  of  HCFA  Enterprise  Standards. 
[FR  Doc.  97-31317  Filed  11-28-97;  8:45  am] 

BlUJNGCOOe  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
Mnended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date  of  Meeting:  December  5, 1997 
(Telephone  Conference). 

Time:  11:30  a.m.  to  adjourament. 


Place  of  Meeting:  Willco  Building,  6000 
Executive  Boulevard,  Suite  409,  Rockville 
MD  20892-7003. 

Contact  Person:  Elsie  Taylor,  6000 
Executive  Boulevard,  Suite  409,  Rockville 
MD  20892-7003.  301-443-9787. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C.  The 
proposal  and  di8cus8ion8>could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material,  and 
personal  information  concerning  individuals 
associated  with  the  proposal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  persoiial  privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Prograais; 
and  93.891,  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health.) 
Dated:  November  24.  1997, 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NUi. 
(FR  Doc.  97-31416  Filed  11-28-97;  8:45  am] 

BIUUNQ  CODE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infiectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Therapeutic  Strategies  for 
Papillomavirus  (Telephone  Conference  Call). 

Date:  December  17, 1997. 

Time:  2:00  p.m.  to  Adjournment 

Place:  Teleconference,  6003  Executive 
Blvd.,  Solar  Building.  Room  lAl,  Bethesda. 
MD  20892,  (301)  402-0747. 

Contact  Person:  Rosemary  McCabe  Hamill, 
Technical  Evaluation  Admin.,  6003 
Executive  Boulevard,  Solar  Bldg.,  Room 
3C03,  Bethesda,  MD  20892,  (301)  496-0384. 

Purpose/ Agenda:  To  evaluate  contract 
propcNsal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
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of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  hinding  cycle. 
(CaUiog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.) 

Dated:  November  24,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-31417  Filed  11-28-97;  8:45  am) 

BILUNG  COOE  414<M>1-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafaess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  December  15,  1997. 

Time:  2:00  pm  to  adjournment. 

Place:  6120  Executive  Blvd.,  Rockville  MD 
20892,  (telephone  conference  call). 

Contact  Person:  Richard  S.  Fisher,  Ph.D., 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB,  EPS  Room  400C.  6120  ExecuUve 
Boulevard,  Bethesda  MD  20892-7180,  301- 
496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications.  The  meeting  will  be 
closed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  553b(c)(6), 
Title  5,  United  States  Code.  The  applications 
and/or  proposals  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafiiess  and  Communication 
Disorders) 

Dated:  November  24,  1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-31418  Filed  11-28-97;  8:45  am] 

nuJMG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health- 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda  Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  December  9,  1997. 

Time:  5  p.m. 

Place:  Parkland,  Room  9C-18,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Contact  Person:  W.  Gregory  Zimmerman 
Parklawn,  Room  9C-18,  5600  Fishers  Lane 
Rockville.  MD  20857,  Telephone:  301,  443- 
4868. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 
Date:  December  11, 1997. 
Time:  10  a.m. 

Place:  Parkland,  Room  9C-18,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

Contact  Person:  W.  Gregory  Zimmerman, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane 
Rockville,  MD  20857,  Telephone:  301,  443- 
4868. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  522b(c)(6),  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93,282) 

Dated:  November  24,  1997. 
LaVerae  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-31419  Filed  11-28-97;  8:45  am] 


National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Genotypic  and  Phenotypic 
Heterogeneity  In  Dyslexia. 

Date:  December  15-16,  1997. 

Time:  December  15—6:00  p.m.-9:00  p  m.- 
December  16—8:00  a.m.-adjoumment. 

Place:  Bowman  Gray  School  of  Medicine 
Medical  Center  Boulevard.  Winston-Salem 
North  Carolina  27157. 

Contact  Person:  Scott  F.  Andres.  Ph-D.. 
Scientific  Review  Administrator,  DSR.  6100 
Executive  Boulevard,  Room  5E03.  Bethesda 
Maryland  20892,  Telephone:  301-496-1485". 

Purpose/Agenda:  To  evaluate  and  review  a 
grant  application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussion  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  |93.864.  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children],  National  Institutes  of  HealUj,  HHS) 

Dated:  November  24,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-31420  Filed  11-28-97;  8:45  am) 
BILUNG  CODE  414(M>1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 


BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  ^ven  of  the  following 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meeting. 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Date:  December  9, 1997. 

Place:  Conference  Call,  8600  Rockville 
Pike,  Building  38A,  Room  5N-519,  Bethesda 
MD  20894. 

Contact:  Sharee  Pepper,  Ph.D.,  Scientific 
Review  Administrator,  EP,-8600  Rockville 
Pike,  Bldg.  38A,  Rm.  5N-519.  Bethesda. 
Maryland  20894,  301/496-4253. 

Purpose/Agenda:  To  evaluate  six  research 
and  two  resource  grant  applications. 

This  notice  is  be^in  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations  by  the 
grant  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
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discussions  could  reveal  confidential  trade 
secrets  or  conunercial  pro|>erty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879 — Medical  Library 
Assistance.  National  Institutes  of  Health) 

Dated:  November  24,  1997. 
LaVerae  Y.  Striogfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-31421  Filed  ll-2»-97;  8:45  am] 

BIUJNO  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Podwt  Na  FR-4307-M-01] 

Draft  Environmental  Impact  Statement; 
City  of  Portervllle,  CA;  Section  108 
Loan  Guarantee  Funded  Infrastructure 

AGENCY:  0£Bc8  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  The  Department  of  Housing 
and  Urban  Development  gives  notice 
that  the  City  of  Porterville,  California, 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  for  a 
public  infrastructure  project  to  be 
located  v^thin  the  Urban  Envelopment 
Boundary  of  Porterville. 

This  Notice  is  in  accordance  with 
regulations  of  the  Council  on 
Environmental  Quality  as  described  in 
40  CFR  parts  1500-1508.  Federal 
agencies  having  jurisdiction  by  law, 
special  expertise,  or  other  special 
interest  should  report  their  interests  and 
indicate  their  readiness  to  aid  in  the  EIS 
effort  as  a  "Cooperation  Agency." 

A  Draft  Environmental  Impact 
Statement  will  be  completed  for  the 
proposed  action  described  herein. 
Comments  relating  to  the  Draft  EIS  are 
requested  and  will  be  accepted  by  the 
contact  person  listed  below.  When  the 
Draft  EIS  is  completed,  a  notice  will  be 
sent  to  individuals  and  groups  knoMm  to 
have  an  Interest  on  the  Draft  EIS  and 
particularly  on  the  environmental 
impact  issues  identified  therein.  Any 
person  or  agency  interested  in  receiving 
a  notice  and  making  comment  on  the 
Draft  EIS  should  contact  the  person 
listed  below. 

DATES:  Comments  Due:  December  16, 

1997. 

ADDRESSES:  All  interested  agencies, 
groups  and  persons  are  invited  to 
submit  written  comments  on  the  writhin- 
named  project  and  the  E)rait 


Environmental  Impact  Statement  to  the 
following  contact  person:  Ronald  ). 
Mauck,  City  of  Porterville,  Department 
of  Community  Development  and 
Services,  291  North  Main  Street, 
Porterville.  CA  93257.  Such  comments 
should  be  received  by  the  office  within 
15  days  of  the  publication  of  this  notice 
in  the  Federal  Register  and  all 
comments  so  received  will  bo 
considered  prior  to  the  preparation  and 
distribution  of  the  Draft  Environmental 
Impact  Statement. 

Particularly  solicited  is  Information 
on  reports  or  other  environmental 
studies  planned  or  completed  in  the 
project  area,  major  issues  and  date 
which  the  EIS  should  consider  and 
recommended  mitigating  measures  and 
alternatives  associated  with  the 
proposed  project  Federal  agencies 
having  jurisdictions  by  law,  special 
expertise  or  other  special  interest 
should  report  their  interests  and 
indicate  their  readiness  to  aid  the  EIS 
effort  as  a  "cooperating  agency". 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Mauck,  City  of  Porterville, 
Department  of  Commimity  Development 
and  Services,  291  North  Main  Street, 
Porterville.  CA  93257. 
SUPPt^MENTARY  INFORMATION:  The 
proposed  project  involves  installation  of 
a  variety  of  public  in&astructiue 
including,  but  not  necessarily  limited 
to,  public  streets  (including  curbs, 
gutters,  sidewalks,  and  street  lights), 
water  and  sewer  trunk  lines,  highway 
on  and  off  ramps,  and  storm  drain  lines. 
The  primary  objective  of  installing  the 
infrastructure  is  to  facilitate  the 
development  of  new  industrial  and 
commercial  employment  centers  to 
accomplish  provision  of  new  jobs, 
particularly  low-  and  moderate- income 
jobs,  within  the  community. 

The  City  of  Porterville  anticipates 
acquiring  Community  Development 
Block  Grant  funds  from  the  U.S. 
Department  of  Housing  and  Urban 
Development  under  Tide  I  of  the 
Housing  and  Community  Development 
Act  of  1974  (Pub.  L.  93-383)  to  repay  a 
Section  108  Loan  Guarantee  from  the 
U.S.  Department  of  Housing  and  Urban 
Development  in  fimding  the  proposed 
project. 

The  combined  Environmental  Impact 
Report/Environmental  Impact  Statement 
(EK/EIS)  will  analyze  potential 
enviroimiental  effects  of  five  project 
alternatives.  The  alternatives  described 
here  are  not  intended  to  represent  a 
final  list  of  alternatives  that  may  be 
considered,  but  are  illustrative  of 
varying  options  for  investment  of  the 
Section  108  Loan  Guarantee  funds, 
enabling  an  evaluation  of  the  full  range 


of  potential  enviromnental  impacts  in 
the  EIR/EIS.  Development  plans  for  the 
final  selected  project  alternative  will 
represent  infrastructiire  facilities  to  be 
constructed  and  address  related  growth 
inducing  effects  which  fail  within  the 
range  of  impacts  identified  within  the 
EIR/EIS  alternatives. 

Alternatives 

Alternative  I  would  provide  for 
extension  of  water  and  sewer  tnink  lines 
v^thin  Indiana  Street  and  Teapot  Dome 
Avenue  connecting  the  existing  City 
water  and  sewer  infrastructure  system 
with  industrial  designated  lands  along 
Teapot  Dome  Avenue  and  within  the 
easterly  sector  of  the  PorterviUe 
Municipal  Airport  Alternative  I  would 
also  include  development  of  a  new 
highway  interchange  at  the  intersection 
of  State  Highway  65  and  Teapot  Dome 
Avenue.  Approximately  200  acres  of 
vacant  and  agriculttiral  land  currenUy 
designated  by  the  City  General  Plan  for 
future  industrial  development  would 
ultimately  be  converted  to  urbanized 
use  imder  Alternative  I. 

Alternative  2  would  provide  for 
extension  of  water  trunk  lines  within 
South  Newcomb  Street  from  River 
Avenue  south  across  the  Tide  River  to 
a  point  just  south  of  the  intersection  of 
South  Newcomb  Street  and  State 
Highway  190.  Alternative  2  would  also 
provide  for  the  construction  of  South 
Newcomb  Street  to  arterial  width  from 
Heritage  Avenue  south  across  the  Tule 
River,  inclusive  of  construction  of  a 
bridge  across  the  river,  to  a  point  just 
south  of  the  intersection  of  South 
Newcomb  Street  and  State  Highway 
190.  Street  improvements  would 
include  curb,  gutter,  sidewalk,  and 
streeUights.  Approximately  200  acres  of 
vacant  land  currently  designated  by  the 
Qty  General  Plan  for  low-density 
residential  uses  would  be  ultimately 
converted  to  Industrial/Commercial 
Uses  under  Alternative  2. 

Alternative  3  would  provide  for 
extension  of  sewer  and  trunk  lines  fitim 
Indiana  Street  north  of  Gibbons  Avenue 
to  the  intersection  of  Indiana  Street  and 
Scranton  Avenue  then  west  along 
Scranton  Avenue  across  State  Highway 
65  to  the  intersection  of  Scranton 
Avenue  and  South  Newcomb  Street. 
Construction  of  State  Highway  on  and 
off  ramps  at  the  intersection  of  State 
Highway  65  and  Scranton  Avenue 
would  also  be  provided  by  Alternative 
3.  Approximately  300  acres  of  vacant 
land  designated  for  highway 
commercial  uses  and  200  acres  of 
primarily  vacant  land  designated  for 
industrial  uses  would  ultimately  be 
converted  to  urbanized  uses  under 
Alternative  3. 
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Alternative  4  (the  proposed  Project 
Alternative)  would  provide  for 
infi^structure  improvements  within  two 
(2)  distincUy  separate  locations. 
Alternative  4 — Area  No.  1  would 
provide  for  extension  of  water  and 
sewer  trunk  lines  in  the  vicinity  of  the 
Porterville  Mimicipal  Airport, 
improvement  of  Tea  Pot  Dome  Avenue, 
and  Newcomb  and  West  Streets 
proximate  to  the  Municipal  Airport, 
improvements  to  the  abandon  runway 
located  at  the  Municipal  Airport,  and 
installation  of  master  planned  storm 
drain  improvements  in  the  vicinity  of 
the  municipal  airport.  Alternative  4 — 
Area  No.  2  would  provide  for  extension 
of  water  trunk  lines  in  the  vicinity  of 
South  Jaye  Street,  State  Highway  65, 
and  Gibbons  Avenue.  SouUi  Jaye  Street 
would  be  extended  as  an  arterial  width 
Street  from  its  southerly  terminus  to 
Gibbons  Avenue.  Alternative  4  would 
also  accomplish  installation  of  storm 
drain  facilities  in  South  Jay  Street  and 
Gibbons  Avenue.  Under  Alternative  4, 
approximately  200  acres  of  primarily 
vacant  land  designated  for  industrial 
uses  would  ultimately  be  converted  to 
urbanized  use. 

Alternative  5  is  the  No  Project 
alternative,  consideration  of  which  is 
required  by  the  California 
Environmental  Quality  Act  (CEQA)  and 
by  the  National  Environmental  Policy 
Act  (NEPA).  Under  this  alternative,  the 
proposed  infrastructure  project  would 
not  occur  precluding  industrial/ 
commercial  development  of  any  of  the 
areas  discussed  in  Alternatives  1-4. 

Environmental  effects  of  the  proposed 
project:  Land  use  and  planning; 
population  and  housing;  water  impacts; 
air  quality  impacts;  transportation  and 
circulation  impacts;  biological  resources 
impacts;  energy  and  mineral  resource 
impacts;  hazards;  noise  impacts; 
demands  on  public  services  and 
utilities;  aesthetic  impacts;  recreation 
impacts;  and  cumulative  effects. 

Need  for  the  EIS 

It  has  been  determined  that  the 
project  may  constitute  an  action 
significantly  effecting  die  quality  of  the 
human  environment  and  an 
Enviromnental  Impact  Statement  will  be 
prepared  by  die  City  of  Porterville  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  (Pub. 
L.  91-190)  on  such  project. 

Responses  to  Uiis  notice  will  be  used 
to: 

1.  Determine  significant  environment 
issues; 

2.  Identify  data  which  die  EIS  should 
address;  and 

3.  Identify  agencies  and  other  parties 
which  will  participate  in  the  EIS 


process  and  the  basis  for  their 
involvement. 

This  notice  is  in  accordance  with  the 
regulations  of  the  Council  on 
Environmental  Quality  under  its  rule 
(40  CFR  part  1500). 

The  Draft  Environmental  Impact 
Statement  will  be  published  and 
distributed  about  January  15,  1998,  and 
a  copy  will  be  on  file  at  the  City  of 
Porterville  Department  of  Community 
Development  and  Services  at  291  North 
Main  Street,  Porterville,  CA  93257  and 
available  for  public  inspection,  or 
^  copies  may  be  attained  at  the  same 
address,  upon  request. 

Scoping 

This  notice  is  part  of  the  process  used 
for  scoping  die  EIS.  Responses  will  help 
determine  significant  environmental 
issues,  identify  data  which  the  EIS 
should  address,  and  help  identify 
cooperating  agencies. 

The  Draft  Environmental  Impact 
Statement  will  be  published  upon 
completion  and  will  be  on  file,  and 
available  for  public  inspection  at  the 
address  listed  below.  Copies  may  also 
be  obtained  upon  request,  at  the  same 
address. 

This  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
the  Notice  in  the  Federal  Register  a 
Draft  EIS  has  not  been  filed  on  the 
project,  then  the  Notice  for  that  project 
shall  be  cancelled.  If  a  draft  EIS  is 
expected  more  than  one  year  after  the 
publication  of  this  Notice,  a  new  and 
updated  Notice  must  be  published. 

Dated:  November  20,  1997. 
Richard  H.  Broun, 

Director,  Office  of  Community  Viability. 
(FR  Doc.  97-31339  Filed  11-28-97;  8:45  am) 
BILUNQ  CODE  42ia.2«-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasit  Force 
Meeting 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  annoimces  the 
Fall  1997  meeting  of  die  Great  Lakes 
Panel  on  Aquatic  Nuisance  Species,  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force,  and  its  three 
subcommittees  (Policy  and  Legislation, 
Information/Education,  Research 
Coordination).  Work  plan  elements, 
identification  of  priorities,  and  plans  for 
fiscal  year  1998  activities  will  be 
discussed  during  subcommittee 


meetings.  The  Panel  meeting  wriJl 
highlight  discussion  of  State  aquatic 
nuisance  species  legislation  related  to 
die  Panel's  model  State  legislation 
project.  Also  featured  at  the  meeting 
will  be  subcommittee  reports,  updates 
on  aquatic  nuisance  species  legislation 
and  appropriations,  die  Great  Lakes 
ballast  water  demonstration  project,  die 
Chicago  Waterways  nonindigenous 
species  dispersal  barrier  project,  model 
guidelines  for  ANS  prevention  and 
control,  and  reports  from  Panel 
members.  The  meeting  is  open  to  the 
pubhc.  Interested  persons  may  make 
oral  statements  at  the  meetings  or 
submit  written  statements  for 
consideration. 

DATES:  The  three  subcommittees  of  the 
Great  Lakes  Panel  will  meet  horn  1:00 
p.m.  to  5:00  p.m.  on  Wednesday, 
December  17, 1997,  and  die  full  Panel 
will  meet  from  8:30  a.m.  to  4:00  p.m.  on 
Thursday,  December  18,  1997. 

ADDRESSES:  The  meeting  will  be  held  at 
die  Holiday  Inn— North  Campus,  3600 
Plymoudi  Road,  Ann  Arbor,  Michigan. 
The  telephone  number  of  the  Holiday 
Inn  is  313-769-9800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Donahue  or  Matthew  Doss, 
Great  Lakes  Commission,  at  313-665- 
9135,  or  Robert  A.  Peoples,  Executive 
Secretary,  Aquatic  Nuisance  Species 
Task  Force,  at  703-358-2025. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  the  Fall  1997 
meeting  of  the  Great  Lakes  Panel  on 
Aquatic  Nuisance  Species  and  its 
subcommittees.  The  Panel  is  a 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  established  by  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701-4741).  Minutes  of  the 
meeting  will  be  maintained  by  the  Great 
Lakes  Commission,  400  Fourth  Street, 
Ann  Arbor,  Michigan  48103-4816,  and 
the  Executive  Secretary,  Aquatic 
Nuisance  Species  Task  Force,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  840,  Arlington,  Virginia 
22203-1622,  and  will  be  available  for 
inspection  during  regular  business 
hours  widiin  30  days  following  the 
meeting. 

Dated:  November  16, 1997. 
Gary  Edwards. 

Assistant  Director— Fisheries,  Co-Chair, 
Aquatic  Nuisance  Species  Task  Force. 
(FR  Doc.  97-31324  Filed  11-28-97;  8:45  ami 
'bILUNG  COOE  4310-S6-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servic* 

San  Francisco  Bay/Inland  Delta 
Biological  Case  Study  Put>lic 
Workshop 

AGBICY:  Fish  and  Wildlifo  Service. 

Interior. 

ACTION:  Notice  of  meeting. 


This  notice  announces  the 
San  Francisco  Bay/Inland  Delta 
Biological  Case  Study  Public  Workshop. 
The  U.S.  Fish  and  Wildlife  Service  is 
funding  three  biological  case  studies  in 
fulfillment  of  the  Biological  Study 
requirements  of  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  ofiggo.  The  studies 
provide  the  basis  for  reporting  to 
Congress  on  whether  aquatic  nuisance 
species  threaten  the  ecological 
characteristics  and  economic  uses  of 
waters  of  the  United  States  other  than 
the  Great  Lakes.  The  Service  strategy  for 
fulfilling  this  requirement  includes  a 
public  workshop  after  each  Biological 
Case  Study  is  completed  to  ensure  broad 
and  comprehensive  review  and  input, 
especially  with  regard  to  impacts  of 
aquatic  nuisance  species.  Specifically, 
this  workshop  will  include  an  update 
on  San  Francisco  Bay  and  Inland  Delta 
aqiiatic  nuisance  species  invasions  and 
associated  impacts,  provide  a  forum  for 
stakeholders  and  interested  parties  to 
evaluate,  comment  on,  and  add  to  the 
San  Francisco  Bay/Inland  Delta 
Biological  Case  Study,  and  provide  an 
opportunity  for  participant  to  provide 
additional  information  and  make 
associated  recommendations.  The 
workshop  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  the  meeting  or  submit 
written  statements  for  consideration. 
DATES:  The  Workshop  will  be  held  firom 
9:00  a.m.  to  4:00  p.m.  on  E)ecember  10, 
1997. 

ADDRESSES:  The  Workshop  will  be  held 
at  the  U.S.  Army  Corps  of  Engineers' 
Bay  Model  Visitor  Center,  2100 
Bridgeway,  SausaJito,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  A.  CzamecJu,  U.S.  Fish  and 
Wildlife  Service,  by  telephone  at  703- 
358-2464  or  E-mail  at 

craig C2amecki@fws.gov  or  Robert 

Peoples,  U.S.  Fish  and  Wildlife  Service, 
by  telephone  at  703-358-2025  or  E-mail 

at  robert peoples9fws.gov. 

SUPPt-EMENTARY  INFORMATION:  This 
notice  announces  the  San  Francisco 
Bay/Inland  Delta  Biological  Case  Study 
Public  Workshop,  being  conducted  in 
fulfillment  of  section  1 102(a)(2)  of  the 
Nonindigenous  Aquatic  Nuisance 


Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4712(a)(2)).  Proceedings  of  the 
workshop  will  be  prepared  and 
maintained  by  the  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Suite  840,  Arlington,  Virginia 
22203-1622. 

Dated:  November  17, 1997. 
Kowaa  W.  Gwdd. 

Acting  Assistant  Director — Fisheries,  Co- 
Chair,  Aquatic  Nuisance  Species  Task  Force. 
IFR  Doc.  97-31323  Filed  11-28-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(NV-031-1430-01;  Nev^4)64968] 

Public  Land  Order  No.  7299; 
Revocation  of  Public  Land  Ordar  No. 
3645;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

StiMMARY:  This  order  revokes,  in  its 
entirety,  a  public  land  order  that 
withdrew  3,114.88  acres  of  public  land 
for  the  protection  of  deer  winter  range. 
The  withdrawn  land  was  subsequently 
included  in  legislation  that  transferred 
public  land  in  Nevada  to  the  National 
Forest  System.  The  withdrawal  is  no 
longer  needed  for  its  intended  purpose. 
This  action  will  open  the  land  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land 
and  to  mining.  The  land  has  been  and 
will  remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  December  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
OfBce,  P.O.  Box  12000,  Reno,  Nevada 
89520, 702-785-6532. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  3645,  which 
withdrew  land  for  Jacks  Valley  Deer 
Winter  Range,  is  hereby  revoked  in  its 
entirety: 

Mount  Diablo  Meridian 

T.  14N.,R.  19  E., 
S«c.  1,  W>/i  lot  1  of  the  NEV4,  lot  1  of  the 

NWV«,  E^/x  lot  2  of  the  NWV«  (except  lot 

3).  SWV4,  and  W'/iSE'A: 
Sec.  2,  SEV«NEV«,  E'/jSW'/i.  and  SE'A; 
Sec.  11,  NE'/.,  N'/iNW%,  SWV«NWV«,  and 

SEV«; 
Sec.  12,  WM1NEV4.  W</<i,  and  SEy«: 
Sec.  13: 

Sec.  14.  NViNEV«,  SEV4NEV4,  and  SBV4: 
Sec.  23,  NEV*; 


Sec.  24.  NVi  and  NWV4SWV4. 
The  area  described  contains  3,114.88  acres 
in  Douglas  County. 

2.  At  9  a.m.  on  December  1, 1997,  the 
land  described  above  shall  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  under  the  general  mining  laws 
j)rior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  S. 
38  (1994),  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  November  24, 1997. 
Bob  Annstran^ 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  97-31355  Filed  11-28-97;  8:45  am] 
I  COOC  43ie-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[CO-010-421 2-1 1 ;  COC39391] 

Realty  Action:  Airport  Conveyance  of 
Public  Land  In  Rio  Blanco  County, 
Colorado 

AQENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  public  lands  in 
Rio  Blanco  Coimty,  Colorado,  have  been 
examined  and  found  suitable  for 
classification  for  conveyance  to  the  Rio 
Blanco  Board  of  County  Commissioners 
luider  the  authority  of  Section  516  of  the 
Airport  and  Airway  Improvement  Act  of 
September  3, 1982  (49  U.S.C.  2215). 

Sixth  Principal  Meridian,  Colorado 

T.  1  N.,  R.  101  W., 
Section  6,  lot  35. 
Encompassing  2.94  acres. 

The  land  in  the  proposed  patent  to  the 
Rio  Blanco  Board  of  County 
Commissioners  is  not  (1)  within  any 
National  Park,  National  Monument, 
National  Recreation  Area,  or  similar 
area  under  the  administration  of  the 
National  Park  Service;  (2)  within  any 
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unit  of  the  National  Wildlife  Refuge 
■  System  or  similar  area  under  the 
jurisdiction  of  the  United  States  Fish 
and  Wildlife  Service;  or  (3)  within  any 
National  Forest  or  Indian  Reservation. 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals.  The 
Secretary  of  the  Interior  reserves  the 
right  to  determine  whether  such  mining 
and  removal  of  minerals  will  interfere 
with  the  development,  operation  and 
maintenance  of  the  airport. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  30,  1890,  26  Stat.  391;  43  U.S.C 
945). 

3.  The  conveyance  of  the  land  will  be 
subject  to  valid  existing  rights, 
including  right-of-way  COC23972B. 
This  right-of-way  is  twenty-five  feet  in 
width  and  consists  of  a  buried  pipeline. 

4.  At  the  discretion  of  the  Secretary  of 
Transportation,  the  land  shall  revert  to 
the  United  States  in  the  vent  that  the 
land  is  not  developed  for  airport 
purposes  or  used  in  a  manner  consistent 
with  the  terms  of  the  patent.  If  only  a 
portion  of  the  land  conveyed  is  not 
developed  for  airport  purposes,  or  used 
in  a  manner  consistent  with  the  terms 
of  the  conveyance,  only  that  specific 
part  shall,  at  the  discretion  of  the 
Secretary,  revert  to  the  United  States. 
DATES:  Detailed  information  concerning 
this  action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  White  River  Resource 
Area.  73544  Highway  64,  Meeker, 
Colorado. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  except  mineral  leasing 
laws,  and  rights-of-way.  An  airport  lease 
was  issued  June  8. 1984.  and  remains  in 
effect  until  title  conveyance. 

For  a  period  of  45  days  bom  the  date 
of  publication  in  the  Federal  Register. 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  conveyance  or  classification  of  the 
lands  to  the  District  Manager,  Grand 
Junction  District  Office,  2815  H  Road, 
Grand  Junction.  Colorado  81506. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an  airport. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 


Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application,  whether  the  BLM  followed 
proper  administrative  procedures  in 
reaching  the  decision,  or  any  other 
factor  not  directly  related  to  the 
suitability  of  the  land  for  an  airport. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director.  In  the  absence  of 
any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Hatch.  Realty  Specialist,  or  Vem 
Rholl.  Realty  Specialist,  White  River 
Resource  Area,  73544  Highway  64. 
Meeker,  Colorado  81641,  (970)  878- 
3601. 

Robert  W.  Schneider, 

Associate  District  Manager. 

IFR  Doc.  97-31348  Filed  11-28-97;  8:45  am] 
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of  this  notice  to  be  considered  and 
evaluated. 

Dated:  November  14.  1997. 
Chrysandra  L.  Walter 
Acting  Regional  Director,  Northeast  Region 
(FR  Doc.  97-31368  Filed  11-28-97;  8:45  am] 
BiUJNO  C006  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Public  Notice 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 


SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  ferry  services  for  the  public 
at  Fire  Island  National  Seashore  for  a 
period  of  ten  (10)  years  fixam  date  of 
contract  execution. 
EFFECTIVE  DATE:  January  30,  1998. 
ADDRESS:  Interested  parties  should 
contact  National  Park  Service,  Fire 
Island  National  Seashore,  120  Laurel 
Street,  Patchogue,  New  York  11772  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  fitim  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has  waived 
its  right  of  preference  in  renewal,  and 
the  conduct  will  be  awarded  to  the  party 
that  has  submitted  the  best  responsive 
offer.  The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Senior  Concessions  Program  Manager, 
Boston  Support  Office,  not  later  than  the 
sixtieth  (60th)  day  following  publication 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Reclamation  Infonnation  Collection 
Activities:  Request  for  Comments 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  other 
-    Federal  agencies,  state,  local  or  tiibal 
governments  which  manage  recreation 
sites  at  Reclamation  projects; 
concessionaires,  subconcessionaires  and 
not-for-profit  organizations  who  operate 
concessions  on  Reclamation  lands;  and, 
the  public,  to  comment  on  proposed 
and/or  continuing  information 
collections  as  required  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  Currently, 
comments  are  being  solicited  about 
Reclamation's  intent  to  obtain 
information  proposed  to  assess  the 
relevance  of  recreation  and  concession 
activities  at  Reclamation  projects. 
DATES:  Written  comments  must  be 
submitted  to  tiie  office  listed  in  the 
addresses  section  on  or  before  January 
30. 1998. 

ADDRESSES:  Direct  comments  pertaining 
to  the  intent  to  collect  recreation  and 
concession  information  to:  Bureau  of 
Reclamation,  Land,  Recreation  and 
Cultural  Resources  Office.  D-5300, 
Attention:  Mr.  Kent  Higgins.  P.O.  Box 
25007,  Denver.  Colorado  80225-0007. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  a  copy  of  the 
proposed  Recreation  Date  Use  Report, 
contact  Mr.  Higgins  at  the  address 
provided  or  telephoning:  (303)  236- 
3289.  extension  246. 
SUPPLEMENTARY  INFORMATION: 
Reclamation  is  prepared  to  collect 
Reclamation-wide  recreation  and 
concession  information  in  support  of 
existing  public  laws  including  the 
Federal  Water  Project  Recreation  Act 
(Pub.  L.  89-72)  and  tiie  Land  and  Water 
Conservation  Fund  Act  (Pub.  L.  88-578) 
and  to  fulfill  reports  to  the  President 
and  the  Congress.  This  collection  of 
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information  will  allow  Reclamation  to 
meet  the  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA),  financial  reporting 
requirements,  and  in  pursuit  of 
Reclamation's  mission  to  manage, 
develop,  and  protect  water  and  related 
resources  in  an  environmentally  and 
economically  sound  maimer  in  the 
interest  of  the  American  people. 
Collection  of  Reclamation-wide 
recreation  and  concessionaire 
information  supports  specific 
information  required  by  the  Land  and 
Water  Conservation  Fimd  Act  and  the 
bureau's  ability  to  accomplish  3  mission 
objectives,  and  4  of  16  strategies 
identified  in  the  multi  year  GPRA-based 
strategic  plan. 

The  proposed  three  part  Recreation 
Use  Data  Report  is  a  reinstatement,  with 
a  significant  reduction  of  annually 
required  or  updated  information 
collection  as  compared  to  Reclamation's 
former  annual  Recreation  and  Wildlifs 
Summary— OMB  Clearance  1006-0002, 
which  expired  December  31, 1992. 
Collected  information  will  be  used  by 
Reclamation  and  its  region  and  area 
offices  to  fulfill  Euinual  assessments, 
requirements,  and  budget  projects. 
Collected  information  will  permit 
relevant  program  assessments  of 
Reclamation  managed  or  its  recreation 
managing  partners  and/or 
concessionaires  for  the  purpose  of 
protecting  the  public  interest  and  the 
resources  managed  by  Reclamation.  In 
addition,  the  collection  information  will 
fulfill  congressional  and  financial 
reporting  requirements. 

CoUectiiHi  of  Information 

Title:  Recreation  Use  Etata  Report 
Part  I.  Recreation  Facilities  Report 
Part  n.  Recreation  Use  Report 
Part  in.  Concession  Data  Report 
Type  of  Review:  Recreation  Use  Data 
Report — Reinstated,  with  change. 

Abstract:  Collect  Reclamation-wide 
recreation  and  concession  information 
in  sup[>ort  of  existing  public  laws, 
financial  reporting  requirements,  and 
Reclamation's  mission.  The  information 
will  further  Reclamation's  ability  to 
evaluate  program  and  management 
effectiveness  of  existing  recreation  and 
concessionaire  resources  and  focilities 
and  validate  effective  public  use  of 
managed  recreation  resources,  located 
on  Reclamation  project  lands  in  the  17 
Western  States.  Ln  addition  and  through 
use  of  the  collection  information. 
Reclamation  will  develop  a  set  of 
recreation  and  concession  management 
practices  for  comparison  purposes 
against  other  known  best  business 
practices.  Information  collection 


primarily  affects  other  Federal  agencies. 
State,  local  or  tribal  governments  or 
agencies  who  manage  Reclamation's 
recreation  resources  and  facilities  and 
for-profit  concessionaires,  sub- 
concessionaires  and  nonprofit 
organizations  located  on  Reclamation 
lands  with  associated  recreation 
services.  A  portion  of  the  information 
collected  may  include  individual  or 
group  users  of  these  managed  recreation 
resources  or  concessionaires. 

Frequency:  Aimual  reporting. 

Average  Time  per  Response:  2  hours. 

Part  L  Recreation  Facilities  Report 
(40-minutes,  by  Reclamation  and/or 
Managing  Partners). 

Part  n.  Recreation  Use  Report  (40- 
minutes,  by  Reclamation  and/or 
Managing  Partners). 

Part  in.  Concessions  Data  Report  (40- 
minutes,  by  Reclamation  and/or 
Managing  Partners  with 
concessionaire's  information). 

Estimated  Number  of  Respondents: 
535  (225  concessionaires,  310  Federal 
and  nonfederal  managing  partners). 

Estimated  Burden  Hours:  1070  hours. 

Written  comments  are  solicited  to  (1) 
evaluate  whether  the  proposed 
information  collection  is  essentially  for 
the  assessment  of  Reclamation's 
performance,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of 
Reclamation's  estimate  of  the  burden  of 
the  proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  forms  of 
information  technology. 

Dated:  November  21, 1997. 
Wayne  O.  DaaMii, 

Deputy  Director,  Program  Analysis  Office. 
[FR  Doc.  97-31352  Filed  11-28-97;  8:45  am] 
MLUNQ  OOOC  4310-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Final  Environmental  Impact  Statement 
and  Planning  Report,  American  River 
Water  Resources  Investigation, 
California 

agency:  Bureau  of  Reclamation,  U.S. 
Department  of  the  Interior. 


ACTION:  Notice  of  availability  of  final 
environmental  impact  statement  (FEIS) 
[FES  97  36]. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy    • 
Act  (NEPA)  of  1969  (as  amended),  the 
Bureau  of  Reclamation  (Reclamation)  aa 
lead  agency  has  prepared  a  FEIS  and 
Planning  Report  for  the  American  River 
Water  Resources  Investigation  (ARWRI). 
California. 

The  purpose  of  the  FEIS  is  to  address 
the  environmental  impacts  of  meeting 
the  futiire  water  needs  for  the  local  area 
through  the  year  2030.  The  FEIS 
describes  the  enviroimiental  effiects  of 
three  alternatives,  including  no  action. 
The  proposed  alternatives  provide  a 
means  of  action  through  which  the 
water  needs  of  the  five-county  area  (El 
Dorado,  Placer,  Sacramento,  San 
Joaquin,  and  Sutter)  are  met.  The 
proposed  alternatives  exercise  the 
provisions  of  several  Federal  laws  as 
applicable  to  Reclamation.  The  FEIS 
also  incorporates  the  Draft 
Environmental  Impact  Statement  (DEIS) 
and  includes  all  comments  received  on 
the  DEIS  and  responses  to  those 
comments. 

DATES:  No  decision  will  be  made  on  the 
proposed  action  until  30  days  after 
release  of  the  FEIS.  After  the  30-day 
waiting  period.  Reclamation  will 
complete  a  Record  of  Decision  which 
states  the  action  that  will  be 
implemented  and  which  discusses  all 
factors  leading  to  the  decision. 
ADDRESSES:  Copies  of  the  FEIS  may  be 
requested  from  Reclamation  at  the 
following  address:  Central  California 
Area  Office,  Attention:  CC-400,  Bureau 
of  Reclamation,  7794  Folsom  Dam  Road, 
Folsom,  CA  95630-1799;  telephone: 
(916)  988-1707.  Copies  of  the  FEIS  are 
also  available  for  inspection  at  the  above 
address  and  at  the  following  locations: 

•  Bureau  of  Reclamation,  Denve^ 
Office  Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver  CO  80225;  telephone:  (303)  236- 
6963. 

•  Bureau  of  Reclamation,  2800 
Cottage  Way,  Room  E-1704, 
Sacramento,  CA  95825-1898;  telephone: 
(916) 978-5100. 

•  Bureau  of  Reclamation,  Central 
California  Area  Office,  Attention:  CC- 
102,  7794  Folsom  Dam  Road,  Folsom 
CA  95630;  telephone:  (916)  988-1707. 

•  Sacramento  Metropolitan  Water 
Authority.  5620  Birdcage  Street,  Suite 
180,  Qtrus  Heights  CA  95610-7632; 
telephone:  (916)  967-7692. 

•  Placer  County  Water  Agency,  144 
Ferguson  Road,  Auburn  CA  95603; 
telephone:  (916)  823-4850. 
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•  El  Dorado  Coimty  Water  Agency. 
330  Fair  Lane,  Building  A.  Placerville 
CA  95667;  telephone:  (916)  621-5392. 

•  Geoi^getovra  Divide  Public  Utility 
District,  6425  Main,  Georgetown  CA 
95634;  telephone:  (916)  333-4356. 

•  El  Dorado  Irrigation  District,  2890 
Mosquito  Road,  Placerville  CA  95667; 
telephone:  (916)  622-4513. 

•  El  Dorado  County  Planning  Office, 
2850  Fairlane  Court,  Placerville  CA 
95667;  telephone:  (916)  621-5355. 

•  California  Department  of  Water 
Resources,  Central  District,  3251  S 
Street,  Sacramento  CA  94816-7017; 
telephone:  (916)  445-5631. 

•  Sacramento  City-County  Office  of 
Metropolitan  Water  Planning,  County 
Office,  5770  Freeport  Boulevard,  Suite 
200,  Sacramento  CA  95822;  telephone: 
(916) 433-6276. 

•  San  Joaquin  County  Department  of 
Public  Works.  Flood  Control  Center, 
1810  E.  Hazelton  Avenue,  Stockton  CA 
95205;  telephone:  (209)  468-3000. 

Libraries:  Copies  will  also  be  available 
for  inspections  at  the  following  public 
libraries: 

•  El  Dorado  County  Library,  Main 
Branch.  345  Fair  Lane,  Placerville  CA 
95667. 

•  Auburn-Placer  County  Library.  350 
Nevada  Street.  Auburn  CA  95603. 

•  Roseville  Public  Library,  Main 
Ubrary.  225  Taylor  Street,  Roseville  CA 
95678. 

•  Folsom  Library,  300  Persifer  Street, 
Folsom  CA  95630. 

•  Sacramento  Public  Library,  Central 
Branch,  828  I  Street.  Sacramento  CA 
95814. 

•  Sacramento  County  Library.  380 
Civic  Drive,  Gait  CA  95632. 

•  Stockton  Public  Library,  605  N.  El 
Dorado  Street,  Stockton  CA  95202. 

•  Lodi  Public  Library,  201  W.  Locust 
Street.  Lodi  CA  95240. 

•  Mantoca  Public  Library,  320  W. 
Center  Street,  Manteca  CA  95336. 

•  Marysville-Yuba  County  Library, 
303  Second,  Marysville  CA  95901. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Al  Candlish,  MP-120,  U.S.  Bureau  of 
Reclamation,  Mid-Pacific  Region,  2800 
Cottage  Way.  Sacramento  CA  95825- 
1898,  telephone:  (916)  978-5197. 
SUPPLEMENTARY  INFORMATION: 
Reclamation  and  the  Sacramento 
Metropolitan  Water  Authority  prepared 
a  joint  draft  environmental  impact 
report/environmental  impact  statement 
(DEIR/DEIS)  for  the  ARWRI  in  February 
1996.  The  SMWA  has  decided  not  to 
release  a  Final  Environmental  Impact 
Report  at  this  time  pursuant  to  the 
California  Environmental  Quality  Act. 


Detad:  November  18. 1997. 
Roger  K.  Patterson. 

Regional  Director. 

(FR  Doc.  97-31454  FUed  11-28-97;  8:45  am] 

BIUMO  CODE  4310-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Trinity  River  Basin  Fish  and  Wildlife 
Task  Fores 

AGENCY:  Bureau  of  Reclamation 
(Reclamation).  Interior. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463). 
atmouncement  is  made  of  a  meeting  of 
the  Trinity  River  Basin  Fish  and 
Wildlife  Task  Force. 

DATES:  The  meeting  will  be  held  on 
Thursday.  January  15, 1998. 1:00  to  4:00 
p.m. 

ADDRESSES:  The  meeting  will  be  at  the 
Doubletree  Hotel.  1830  Hilltop  Drive, 
Redding,  CA  96001.  Telephone:  530/ 
221-8700. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Russell  P.  Smith.  Chief,  Environmental 
and  Natural  Resource  Division. 
Northern  California  Area  Office.  16349 
Shasta  Dam  Boulevard.  Shasta  Lake. 
California.  96019.  Telephone:  916/275- 
1554. 

SUPPLEMENTARY  INFORMATION:  Task 
Force  members  will  be  briefed  on  the 
Trinity  River  Mainstem  Fishery 
Restoration  Environmental  Impact 
Statement  and  the  U.S.  Fish  and 
Wildlife  Service  Trinity  River  Flow 
Study  Report.  The  Task  Force  members 
will  review  and  comment  on  draft 
language  to  reauthorize  the  program. 
The  Task  Force  will  also  approve  a 
priority  list  of  additional  projects  for 
Fiscal  Year  1998. 

The  meeting  of  the  Task  Force  is  open 
to  the  public.  Any  member  of  the  public 
may  file  a  vmtten  statement  with  the 
Task  Force  in  person  or  by  mail  before, 
during,  or  after  the  meeting.  To  the 
extent  that  time  permits,  the  Task  Force 
Chairman  may  allow  public 
presentation  of  oral  statements  at  the 
meeting. 

Dated:  November  18, 1997. 
Roger  K.  Patterson, 
Regional  Director. 

[FR  Doc.  97-31453  FUed  11-28-97;  8:45  am] 
BiUlNO  COOC  4310-M-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Voluntary  Foreign  Aid  Advisory 
Committee;  Notice  of  a  MeMIng 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  newly  appointed 
Advisory  Committee  on  Voluntary 
Foreign  Aid  (ACVFA). 

Date:  December  18, 1997  (8:30  ajn.  to  1  A) 
p.m.). 

Location:  Stale  Department,  Ley 
Henderson  Auditorium.  23rd  Street  Entrance. 

This  will  be  the  first  public  meeting  of  the 
newly  appointed  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA).  Different 
panels  of  experts  will  help  the  committee 
determine  their  workplan  and  to  select  focus 
issues  for  this  new  term. 

The  meeting  is  free  and  open  to  the  public 
HOWEVER.  NOnnCATION  BY  DECEMBER 
15,  1997.  THROUGH  THE  ADVISORY 
COMMITTEE  HEADQUARTERS  IS 
REQUIRED.  Persons  wishing  to  attend  the 
meeting  must  FAX  their  name,  otganization, 
birthdate  and  social  security  number  for 
security  purposes  to  Lisa  J.  Douglas  (703) 
741-0567  or  Susan  Saragi  (202)  216-3039. 

Dated:  November  18, 1997. 
Eliae  Storck, 

Executive  Director,  Advisory  Committee  on 

Voluntary  Fmvign  Aid  (ACVFA). 

(FR  Doc.  97-31346  Filed  11-28-97;  8:45  am] 

BtUJNQ  COOC  61ie-01-M 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

SES  Perfonmance  Review  Board 

AGENCY:  Agency  for  International 
Development. 

ACTION:  Notice  of  Membership  Roster  for 
the  Agency's  Senior  Executive  Service 
(SES)  Performance  Review  Board  (PRB). 

SUMMARY:  This  notice  is  to  add  the 
approved  candidate  listed  below  to  the 
standing  roster  for  service  on  the 
Agency's  SES  Performance  Review 
Board.  The  member  is  as  follows:  John 
Wilkinson. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  McCoy  (202)  712-6872  or 
Teresa  Spikes  (202)  712-5638. 

Dated:  November  21. 1997. 

Sherrie  Hailsbeks, 

Executive  Secretary,  Performance  Review 
Board. 

(FR  Doc.  97-31345  FUed  11-28-97;  8:45  am) 
BILLINQ  CODE  ei16-01-M 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection  - 
Activities:  Proposed  Collection; 
Comment  Request  « 

action:  Extension  of  Existing  Collection: 
Election  Fonn  to  Participate  in  an 
Employment  Eligibility  Confinnation 
Pilot  Program. 

The  Department  of  Jiistice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  2, 
1997  at  62  FR  46376,  allowing  for  an 
emergency  review  with  60-day  public 
commen*  period.  No  comments  were 
received  by  the  INS  on  this  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  December  31, 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  conmients  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Afiairs,  Attention:  Ms.  Debra  Bond, 
202-395-7316,  De{>artment  of  Justice 
Desk  Officer,  Room  10235,  Washington, 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Election  Form  to  Participate  in  an 
Employment  Eligibility  Confirmation 
Pilot  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-876.  Files  and  Forms 
Management — SAVE  Program, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  and  Federal  Government.  The 
information  gathered  bom  employers 
using  this  form  will  assist  the  INS  in 
allocating  resources  and  priorities  in 
conducting  the  three  pilot  programs 
mandated  by  Tide  IV,  Subtitie  A  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996, 
Public  Law  104-208, 110  Stat.  3009. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  avemge  respondent  to 
respond:  200,000  responses  at  1.5  hoxus 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  300,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiu^lization  Service,  U.S.  Department 
of  Justice,  Room  5307,  415  I  Stiwt,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  itemCs)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Secuirity  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington.  DC 
20530. 


Dated:  November  24.  1997. 
Robert  B.  Brigg*. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
|FR  Doc.  97-31343  FUed  11-28-97;  B:45  am] 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Extension  of  Existing  Collection: 
Pilot  Program  Limiting  Issuance  of 
Driver's  License  and  Identification 
Cards  to  Illegal  Aliens. 

The  Department  of  Justice, 
Inunigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in  - 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  September  2, 
1997  at  62  FR  46377.  allowing  for  an 
emergency  review  with  60-day  public 
comment  p>eriod.  No  comments  were 
received  by  the  INS  on  this  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  December  31, 
1997.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Ms.  Debra  Bond, 
202-395-7316.  Department  of  Justice 
Desk  Officer,  Room  10235,  Washington, 
DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  auid  assumptions  used; 
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(3)  Enhance  the  qiiallty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  fonns  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

{2)  Title  of  the  Form/Collection:  Pilot 
Program  Limiting  Issuance  of  Driver's 
License  and  Identification  Cants  to 
Illegal  Aliens. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  agency  form  nimiber. 
SAVE  Program,  Immigration  and 
Natimdization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  iuief 
abetract:  Primary:  States,  Local  or  Tribal 
Governments.  The  information 
coUection  is  contained  in  a  public  . 
notice  prescribing  guidelines  as 
required  by  Section  502  of  die  Illegal 
Immigration  Reform  and  Immigrant 
Responsibility  Act  of  1996.  Public  Law 
104-208,  under  which  states  may 
conduct  pilot  programs  limiting 
ismianre  of  driver's  licenses  and 
identification  cards  to  illegal  aliens,  and 
inviting  sUtes  to  contact  the  INS  to 
express  interest  in  participating  in  such 
a  pilot  program. 

(5)  An  estimate  of  the  total  number  of 
^  respondents  and  the  amount  (rf  time 

estimated  for  an  average  respondent  to 
respond:  54  responses  at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  108  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  coUection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service.  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 


If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center 
1001  G  Street.  NW.  Washington.  DC 
20530. 

Dated:  Noveraber  24. 1997. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-31344  FUed  11-28-97;  8:45  am] 
MUMO  COM  441»-1»4I 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Dodwt  Na  NRTL-1-MI 

Communicalion  Certification 
Laboratory.  Application  for  Renewal  of 
recognition;  (Authority:  29  CFR 
1910.7) 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTIONS:  Notice  of  application  for 
renewal  of  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL), 
and  preliminary  finWiTig 


SUMMARY:  This  notice  announces  the 
application  of  Commimication 
Certification  Laboratory  for  renewal  of 
its  recognition  as  a  NRTL  imder  29  CFR 
1910.7,  and  presents  the  Agency's 
preliminary  finding 

DATES:  The  last  date  for  interested 
parties  to  submit  comments  is  January 
30, 1998. 

ADDRESSES:  Send  comments  concerning 
this  notice  to:  NRTL  Recognition 
Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 
Health  Administration,  U.S.  D^>artment 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  N36S3.  Washington,  DC 
20210. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Bernard  Paaquet,  Office  of  Variance 
Determination,  NRTL  Recognition 
Program  at  the  above  addrees,  or  phone 
(202)219-7056. 

«IPPt.BI»*TARY  INFORMATION: 

Notice  of  Application 

Notice  is  hereby  given  that 
ComiBimication  Certification  Laboratory 
(OCLJhaemade  application,  pursuant  to 
29  CFR  1910.7,  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL).  CCL 
previously  received  its  recognition  as  a 
NRTL  on  June  21, 1991  (see  56  FR 


28579).  for  a  poiod  of  five  yeara  ending 
June  21. 1996.  Appendix  A  to  29  CFR 
1910.7  stipulates  that  the  initial  period 
of  recognition  of  a  NRTL  is  five  years 
and  that  a  NRTL  may  renew  its 
recognition  by  applying  not  less  than 
nine  months,  nor  more  than  one  year, 
before  the  expiration  date  of  its  current 
tecngnition.  CCL  applied  for  a  renewal 
of  its  recognition  on  June  21,  1995  (see 
Exhibit  7),  within  the  time  allotted,  and 
retains  its  recognition  pending  OSHA's 
final  decision  in  this  renewal  process. 

The  address  of  the  laboratory  covered 
by  this  application  is:  Commimication 
Certification  Laboratory,  1940  West 
Alexander  Street,  Salt  Lake  Qty.  Utah 
84119. 

CCL  desires  renewal  of  its  recognition 
for  the  following  test  standards,  for 
which  CCL  was  previously  recognized: 
ANSI/UL  478    hifoimation-Processing 

and  Business  Equipment 
ANSI/UL  1012    Power  SuppUes 
ANSI/UL  1459    Telephone  Equipment 
ANSI/UL  1950    hiformation 
Technology  Equipment  Including 
Electrical  Business  Equipment 
The  NRTL  staff  reviewed  CCL's 
request,  and  performed  an  on-site 
review  ("assessment")  of  die  laboratory, 
and  determined  that  CCL  can  be  granted 
a  renewal  of  its  recognition  as  a  NRTL 

Preliminary  Finiling 

Based  upon  the  recommendations  of 
the  staff,  including  the  recommendation 
and  on-site  review  ("assessment") 
report  from  the  Lead  Assessor  dated 
August  28. 1997  (see  Exhibit  8).  die 
Assistant  Secretary  has  made  a 
preliminary  finding  that  the  CCL 
laboratory  mentioned  above,  for  which 
the  renewal  of  recognition  was 
requested,  can  meet  the  requirements  as 
prescribed  by  29  CFR  1910.7. 

All  iiiterested  members  of  the  public 
are  invited  to  supply  detailed  reasons 
and  evidence  supporting  or  challenging 
the  sufficiency  of  the  applicant  having 
met  the  requirements  for  renewal  of  its 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory,  as  required  by  29 
CFR  1910.7  and  Appendix  A  to  29  CFR 
1910.7.  Submission  of  pertinent  written 
documents  and  exhibits  shall  be  made 
no  later  dian  January  30, 1998  and  must 
be  addressed  to  the  Office  of  Variance 
Determination,  NRTL  Reception 
Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
N.W.,  Room  N  3653,  Washington,  DC 
20210.  Copies  of  die  CCL  application 
letter,  the  laboratory  survey  reports,  and 
all  submitted  comments,  as  received 
(Docket  No.  NRTL-1-90),  are  available 
for  inspection  and  duplication  at  the 


63S62 


Federal  Register  /  Vol.  62,  No.  230  /  Monday,  December  1,  1997  /  Notices 


Docket  Office.  Room  N  2634. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  address. 

The  Assistant  Secretary's  final 
decision  on  whether  the  applicant  (CXZL) 
satisfies  the  requirements  for  renewal  of 
its  recognition  as  a  NRTL  will  be  made 
on  the  basis  of  the  entire  record 
including  the  public  submissions  and 
any  further  proceedings  that  the 
Assistant  Secretary  may  consider 
appropriate  in  accordance  with 
Appendix  A  to  Section  1910.7. 

Signed  at  Washington.  D.C  tliis  18th  day 

of  November.  1997. 

ChariM  N.  )eft— , 
Aaaistant  Secretaiy. 
[FR  Doc.  97-31411  Filed  12-1-97;  8:45  am] 


DEPARTMENT  OF  LABOR 

OccupaUonat  Safety  and  Health 
Administration 

[Doctot  No.  Nfrn.-1-80] 

Intertak  Testing  Sarvicas  NA,  Inc., 
Expansion  of  Racognition;  (Auttwrity. 
29  CFR  1910.7) 

AO0ICY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTIONS:  Notice  of  expansion  of 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL). 

SUMMARY:  This  notice  announces  the 
Agency's  final  decision  on  the 
application  of  Intertek  Testing  Services 
NA,  Inc.  for  expansion  of  its  recognition 
as  a  NRTL  under  29  CFR  1910.7.  In 
addition,  this  notice  reflects  the  name 
change  to  Intertek  Testing  Services  NA, 
Inc..  residting  from  a  change  of 
ownership  of  Inchcape  Testing  Services 
NA,  Inc.,  the  predecessor  to  Intertek. 
EFFECTIVE  DATE:  This  recognition  will 
become  effective  on  December  1, 1997 
and  will  be  valid  until  December  2, 
2002,  unless  terminated  or  modified 
prior  to  that  date,  in  accordance  with  29 
CFR  1910.7 

FOR  FtiRTHER  MFORMAT10N  CONTACT: 
Bernard  Pasquet,  Office  of  Variance 
Determination,  NRTL  Recognition 
Program.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  200  Constitution  Avenue, 
NW.,  Room  N3653,  Washington,  DC 
20210.  or  phone  (202) 219-7056. 

SUPPLEMENTARY  MFORMATKM: 

Notice  of  Fiaal  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  that  the  recognition  of  Intertek 


Tasting  Services  NA,  Inc.  (ITS)  as  a 
Nationally  Recognized  Testing 
Laboratory  has  been  expanded  to 
include  the  additional  laboratory  sites, 
and  the  site  specific  standards  listed 
below.  ITS  applied  for  expansion  of  its 
current  recognition  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
for  additioncd  laboratory  sites,  pursuant 
to  29  CFR  1910.7,  which  was  published 
in  the  Federal  Register  (62  FR  42829,  8/ 
8/97).  The  notice  included  a 
preliminary  finding  that  ITS  could  meet 
the  requirements  for  recognition 
detailed  in  29  CFR  1910.7.  and  invited 
public  comment  on  the  application  by 
October  7, 1997.  No  comments  were 
received  concerning  this  request  for 
recognition. 

The  addresses  of  the  concerned 
laboratories  are: 
Intertek  Testing  Services  NA  Inc..  530 

Garcia  Avenue,  Pittsburg,  California 

94565 
Intertek  Testing  Services  NA  Ltd.,  211 

Schoolhouse  Street,  Coquitlam, 

BriUsh  Columbia,  V3K  4X9  Canada 
Intertek  Testing  Services  Hong  Kong 

Ltd.,  2/F.,  Garment  Centre,  576  Castle 

Peak  Road,  Kowloon,  Hong  Kong 
Intertek  Testing  Services  Taiwan  Ltd., 

14/F  Huei  Fung  Building,  27,  Chung 

Shan  North  Road,  Sec.  3,  Taipei, 

Taiwan 

Background 

Expansion  of  Recognition 

On  August  24, 1994,  Intertek  Testing 
Services  NA  Inc.,  as  "Inchcape",  made 
individual  applications  for  expansion  of 
its  racognition  as  a  Nationally 
Recognized  Testing  Laboratory.  The 
applications  were  for  the  recognition  of 
additional  sites,  and  included  facilities 
located  in  Taipei,  Taiwan  (see  Exhibit 
25A),  and  Kowloon,  Hong  Kong  (see 
Exhibit  25B).  On-site  investigations  of 
these  fecilities  had  been  carried  out 
previously  as  part  of  a  large-scale 
overseas  investigation  of  sites  requested 
for  recognition  by  several  other  NRTLs. 
On-site  Review  reports,  dated  December 
15, 1994,  of  the  investigation  of  the 
Taipei,  Taiwan  site  (see  Exhibit  25E(4)], 
and  of  the  Kowloon,  Hong  Kong  site, 
[see  Exhibit  25E(3)],  both  carried  out  in 
September  1993,  were  prepared.  On 
April  3, 1996,  ITS  applied  for  an 
expansion  of  its  recognition  for  yet  other 
sites  including  two  fbrmm  Wamock 
Hersey  sites,  now  owned  by  ITS,  in 
Pittsburg,  California  and  Coquitlam^ 
British  Columbia  (see  Exhibit  25DlTThe 
test  standards  requested  for  these  two 
sites  were:  ASTM  El  52— Fire  Test 
Method  for  Door  Assemblies,  and  ASTM 
E163 — Standard  Method  of  Fire  Tests  of 
Window  Assemblies.  In  addition.  ITS 


informed  OSHA  of  the  official  transfer 
of  ownership  of  the  Wamock  Hersey, 
Inc.,  "WHI"  registered  certification 
mark  to  ITS,  which  will  be  used  by  ITS 
to  identify  products  certified  at  the  two 
fiacilities  and  under  the  two  test 
standards  noted  above  (see  Exhibit  25C). 

Change  of  Name 

OSHA  was  notified  by  letter,  dated 
December  6, 1996,  of  a  change  in 
ownership  of  Inchcape  Testing  Services 
NA.  hic.  (see  Exhibit  25F).  At  the  time, 
no  change  of  corporate  name  was 
requested,  although  OSHA  was 
informed  that  such  a  request  would  be 
made  at  a  later  date.  Such  a  request  for 
name  change  was  made  by  letter  dated 
April  14,  1997  (see  Exhibit  25G).  The 
requested  name  change  was  from 
Inchcape  Testing  Services  NA,  Inc.  to 
Intertek  Testing  Services  NA  Inc.  The 
abbreviation  of  the  company  name  as 
"ITS"  would  continue  to  be  used. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence,  and  the  OSHA  staff  findings 
and  recommendations,  including  the 
original  and  the  February  26,  1997  On- 
Site  Review  Reports  of  the  four  facilities 
being  recognized,  OSHA  finds  that  ITS 
has  met  the  requirements  of  29  CFR 
1910.7  for  expansion  of  its  present 
recognition,  and  ITS's  recognition  is 
hereby  expanded  to  include  the 
additional  sites,  all  subject  to  the 
conditions  listed  below.  The  recognition 
is  limited  to  equipment  or  materials 
which,  under  29  CFR  part  1910,  require 
or  permit  testing,  listing,  labeling, 
approval,  acceptance,  or  certification  by 
a  Nationally  Recognized  Testing 
Laboratory.  The  recognitions  of  the 
Coquitlam,  B.  C.  and  the  Pittsburg,  CA 
sites  are  farther  limited  to  the  use  of  the 
following  2  test  standards  for  the  testing 
and  certification  of  equipment  or 
materials  included  within  the  scope  of 
these  standards. 

Recognition  of  Test  Standards  for  the 
Cbquit/om  and  Pittsburg  Sites 

ITS  has  stated  that  these  standards  are 
used  to  test  equipment  or  materials 
which  can  be  used  in  environments- 
under  OSHA's  jurisdiction,  and  OSHA 
has  determined  that  they  are 
appropriate  within  the  meaning  of  29 . 
CFR  1910.7(c). 
ASTM  E152— Standard  Methods  of  Fire 

Tests  of  Door  Assemblies 
ASTM  E163 — Standard  Method  of  Fire 

Tests  of  Window  Assemblies 

Conditions 

Intertek  Testing  Services  NA  Inc. 
must  also  abide  by  the  following 
conditions  of  the  recognition,  in 
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addition  to  those  already  required  bv  29 
CFR  1910.7: 

OSHA  shall  be  allowed  access  to  ITS's 
bfdlity  and  records  for  purposes  of 
ascertaining  continuing  compliance 
with  the  terms  of  its  recognition  and  to 
investigate  as  OSHA  deems  necessary; 

If  ITS  has  reason  to  doubt  the  efficacy 
of  any  test  standard  it  is  using  under 
this  program,  it  shall  promptly  inform 
the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

ITS  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  ITS  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  t^ationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its 
recognition  is  limited  to  certain 
products; 

ITS  shall  inform  OSHA  as  soon  as 
possible,  in  writing,  of  any  change  of 
ownership  or  key  personnel,  includiiut 
details;  * 

ITS  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized;  and 

ITS  will  always  cooperate  with  OSHA 
to  assure  compliance  with  the  spirit  as 
well  as  the  letter  of  its  recooiition  and 
29  CFR  1910.7. 

Signed  at  Washington,  D.C  this  16di  day 
of  November,  1997. 
CharlM  N.  Jaftwa, 
AMtisUint  Secmtaiy. 
(FR  Doc.  97-31412  Filed  11-28-97;  8:45  am) 

■UJNO  CQOC  4810.n-# 


approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  This  document 
announces  the  OMB  approval  niunber 
and  expiration  date. 
DATES:  Effective  Decembn  1, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Barbara  Bielaski,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3627,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  219-8076,  exL  142. 
SUPPLEMBITARY  MP0RMAT10N:  In  the 
Federal  Regisler  of  January  25, 1996  (81 
FR  2267),  the  Agency  announced  its 
intent  to  request  renewal  of  its  current 
OMB  approval  for  29  CFR  1910.146, 
Permit-Required  Confined  Spaces.  In 
accordance  with  the  Papwwork 
Reduction  Act  of  1995  (44  U.S.C  3501- 
3520),  OMB  has  rmewed  its  approval 
for  the  information  collection  and 
assigned  OMB  ccmtrol  number  1218- 
0203. 

The  approval  expires  on  June  30. 
1999.  Under  5  CFR  1320.5(b),  an  i^ncy 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Signed  at  Washington,  D.C,  this  18th  day 
of  November  1997. 

John  F.  Martoaik. 

Acting  Diroctor.  Dinctmnta  of  Safety 
Standards  ProgiamM. 


(FR  Doc.  97-31413  Filed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Sfatyand  Halth 
Adminlalratkin 

(Docket  Na.lCI»-«»-i] 

Panmt-Raqulrad  Conflnad  8paoaa  (29 
CFR  1910.146);  Afmounoamant  of  OMB 
Approval  oTInfonnatlon  CoNaolion 
Raqulramants 

AOEMCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Notice;  Announcement  of  the 
OMB  Approval  of  Information 
Collection  Requirements 

tttNMARY:  The  Occupational  Safety  and 
Health  Administration  is  aimouncing 
that  the  collections  of  information  in  the 
Permit-Required  Confined  Spaces 
standard.  29  CFR  1910.146,  have  been 


NATIONAL  RMJNOADON  ON  THE 
ARTS  AND  THE  HUMANTTIES 

NaUonai  Endowmant  tor  Iha  Arts: 
ComMnadArtsPanal 

Pursuant  to  Section  10(aK2)  of  the 
\  Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Combined 
Arts  Panel,  Theater/Musical  Theater 
Section  B  (Planning  &  Stabilization 
Category)  to  the  National  Council  on  the 
Arts  will  be  held  on  December  12, 1997. 
The  panel  will  meet  from  4:00  p.m.  to 
6:00  p  jn.  in  Room  730  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.  WashiiMton,  D.C,  20506. 

The  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 


determination  of  the  rhairrn^n  of  Match 
31, 1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Tide  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 

Office  of  AccessAbility,  National 

Endowment  for  the  Arts,  1100 

Pennsylvania  Avenue,  N.W., 

Washington.  D.C.  20506,  202/682-5532 

TDY-TDD  202/682-5496,  at  least  seven 

(7)  days  prior  to  the  meeting. 
Further  information  with  reference  to 

this  meeting  can  be  obtained  from  Ms. 

Kathy  Plowitz-Worden,  Committee 

Management  Officer,  National 

Endowment  for  the  Arts,  Washington. 

D.C,  20506,  or  call  202/682-5691. 
Dated:  November  24, 1997. 

Panel  Coordinator.  Panel  Operadona, 
National  Endowment  for  the  Aits. 
(FR  Doc.  97-3144«  Filed  ll-2»-fl7: 8:45  am) 
OOKTSSr-SMI 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 


National  Endowmant  for  tha  Arts; 
Combinad  Ar]p  Panal 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pubtic 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Panel,  Theater/Musical 
Theater  Section  A  (Planning  ft 
Stabilization  Category)  to  the  National 
Council  on  the  Arts  will  be  held  on 
December  10-12, 1997.  The  panel  will 
meet  fit>m  9:30  tm.  to  5:30  pjn.  on 
December  10,  from  9:30  a.m.  to  6:30 
p.m.  on  December  11.  and  fit)m  9:30 
a.m.  to  4:00  p.m.  on  December  12,  in 
Room  730  at  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506.  A  portion  of  this 
meeting,  from  9:30  a.m.  to  11:30  a.m.  on 
December  12,  will  be  open  to  the  public 
for  a  policy  discussion  of  guidelines, 
planning,  field  needs  and  trends,  and 
Leadership  Initiatives. 

The  remaining  portions  of  this 
meeting,  from  9:30  a.m.  to  5:30  p.m.  on 
December  10,  from  9:30  a.m.  to  6:30 
p.ni.  on  December  11,  and  from  11:30 
a-m.  to  4:00  p.m.  on  December  12,  are 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
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recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  infonnation  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(cK4),  (6]  and  (9)(B)  of  section  552b  of 
Title  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  &oiB  Ms. 
Kathy  PlowiU-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC.  20506,  or  call  202/682-5691. 

Dated:  November  24, 1997. 
Kathy  Plowitz-Worden, 

Panel  Coordinator  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc.  97-31447  Filed  11-28-97;  8:45  ami 
aNJJNQ  0006  7937-01-M      - 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Panel,  Museum  Section 
(Creation  &  Presentation  Category)  to  the 
National  Council  on  the  Arts  will  be 
held  on  December  16-19. 1997.  The 
panel  will  meet  from  9:00  a.m.  to  6:30 
p.m.  on  December  16-18,  and  from  9:00 
a.m.  to  3:00  p.m.  on  December  19,  in 
Room  716  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  A  portion  of  this 
meeting,  from  9:00  a.m.  to  11:00  a.m.  on 
December  19.  will  be  open  to  the  public 
for  a  policy  discussion  of  guidelines, 
planning,  field  needs  and  trends,  and 
Leadership  Initiatives. 

The  remaining  portions  of  this 
meeting,  &om  9:00  d.m.  to  6:30  p.m.  on 
December  16-18  and  from  11:00  a.m.  to 


3:00  p.m.  on  December  19,  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Tide  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility.  National  . 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC.  20506.  or  call  202/682-5691. 

Dated:  November  24, 1997. 
Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations, 
National  Endowment  for  the  Arts. 

(FR  Doc.  97-31450  Filed  11-28-97;  8:45  am) 
BIUJNQ  CODE  7S97-91-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Partnership  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Partnership  Panel,  National  Services 
Section,  to  the  National  Council  on  the 
Arts  will  be  held  on  January  14,  1998. 
The  panel  will  meet  from  12:00  p.m.  to 
1:00  p.m.  in  Room  714  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue.  NW.  Washington,  DC,  20506. 

This  meeting  is  for  uie  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 


determination  of  the  Chairman  of  Marc|i 
31, 1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)  (B)  of  section  552b  of 
Tide  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Access  Ability,  National 
Endowment  for  the  Arts,  1100 
Peimsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  ppor  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC.  20506,  or  call  202/682-5691. 

Dated:  November  24,  1997. 
Kathy  Plowitz-Wordmi. 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

IFR  Doc.  97-31448  Filed  11-28-97;  8:45  am] 
aaiMa  COM  7S37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Partnership  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Partnership  Panel.  Partnership 
Agreements  Section,  to  the  National 
Council  on  the  Arts  will  be  held  on 
January  24-14.  1998.  The  panel  will 
meet  from  9:00  a.m.  to  6:30  p.m.  on 
January  12,  from  9:00  a.m.  to  5:30  p.m.  ' 
on  January  13.  and  &t}m  9:00  a.m.  to 
4:30  p.m.  on  January  14  in  Room  716  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506.  A  portion  of  this  meeting, 
from  2:30  p.m.  to  4:30  p.m.  on  January 
14,  will  be  open  to  the  public  for  a 
policy  discussion  of  guidelines, 
plaiming,  field  needs  and  trends,  and 
Leadership  Initiatives. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  6:30  p.m.  on 
January  12,  from  9:00  a.m.  to  5:30  p.m. 
on  January  13.  and  from  9:00  a.m.  to 
2:30  p.m.  on  January  14.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
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applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chainnan  of  March 
31, 1997.  these  sessions  will  be  dosed 
to  the  public  pursuant  to  subsection 
(cK4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chainnan  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

u  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Accessibility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506.  202/682-5532. 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC.  20506,  or  call  (202)  682-5691. 

Dated:  November  24, 1997. 
Kathy  Plowitz-Wontan, 

Panel  Coordinator  Panel  Operations.  National 
Endowment  for  the  Arts. 

(FR  Doc.  97-31449  FUed  ll-2ft-97;  8:45  am] 

mXMQ  COOC  7S17-«1-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting 

■nilE  A  DATE:  2:00  p.m.,  Thursday, 

December  11. 1997. 

PtACE:  Neighborhood  Reinvestment 

Corporation,  1325  G  Street,  N.W..  Suite 

800.  Board  Room.  Washington.  D.C 

20005. 

STATUS:  Open/Qosed. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jeffrey  T.  Bryson.  General  Counsel/ 

Secretary,  202/376-2441. 

aoenoa: 

L  Call  to  Order 

n.  Approval  of  Minutes:  September  15, 

1997  Regular  Meeting 
m.  Election  of  Vice  Chairman 

IV.  Committee  Appointments: 

a.  Audit  Committee 

b.  Budget  Committee 

c.  Personnel  Committee 

V.  Treasurer's  Report 

VI.  Executive  Director's  Quarterly 

Management  Report 


Vn.  Personnel  Committee  Report: 

November  25. 1997.  Closed  Meetins 
Vra.  Adjourn  ^ 

Jeftvy  T.  BiTMMi, 

General  Counsel/Secretary. 

[FR  Doc.  97-31596  FUed  11-26-97;  2:42  pm] 

■LUNQ  COM  7S7».»1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docta«  No.  50-327] 

Sequoyah  Nudev  Plant  Unit  1;  Notice 
of  Consideratton  of  Isauwtce  Of 
Amendment  to  FScilHy  Operating 
License.  PropoMd  No  Significant 
Huards  Consideration  DMsrmination, 
and  Opportunity  for  a  Hearing 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
77  issued  to  the  Tennessee  Valley 
Audiority  (TVA.  die  Ucensee)  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Unit  1,  located  in  Soddy  Daisy, 
Tennessee. 

The  proposed  amendment  would  add 
a  one-time  allowance  through  operating 
Cycle  9  to  Technical  Specification  (TS) 
Surveillance  Requirement  (SR) 
4.4.3.2.1.b  to  perform  stroke  testing  of 
the  power-operated  relief  valves 
(PORVs)  in  Mode  5  rather  dian  Mode  4, 
as  currentiy  required. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  reqiured  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below: 

TVA  has  concluded  that  operation  of  SQN 
Unit  1  in  accordance  with  the  proposed 
change  to  the  TSs  .  .  .  does  not  involve  a 
significant  hazards  concideration.  TVA's 
conclusion  is  based  on  its  evaluation,  in 
accordance  with  10  CFR  50.91(a)(1),  of  the 
three  standards  set  forth  in  10  CFK  50.92(c). 


A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
{Hofaability  or  consequences  of  an  accidamt 
previously  evaluated. 

The  possibility  of  occurrence  or  the 
consequences  for  an  accident  or  m«lfa«r^w.n 
of  equipment  is  not  increased  ac  the  PCKVs 
have  been  tested  under  representative 
conditions  and  are  fully  functional.  A«  such, 
the  PORVs  are  expected  to  open  and  close  oo 
demand,  hi  addition,  the  block  valves  are 
still  available  to  mitigate  flow  ban  tlw 
PtWVs. 

B.  The  proposed  nrrumfti^tffnt  does  not 
create  the  possibility  of  a  new  or  difbrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

A  possibility  for  an  accident  or 
malfunction  of  a  diflerent  type  th«n  any 
evaluated  previously  in  the  safsty  anatysis 
report  may  be  created;  or  the  possibility  far 
an  accident  or  malfunction  of  a  difbrent  type 
does  not  exist  as  the  PORV*  have  been  tasted 
under  represenUtive  conditions  and  are  fiiUy 
functional.  No  new  tsilure  modes  have  been 
introduced. 

C  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  twiBin  of 
safety. 

The  ouugin  of  safety  has  not  been  reduced. 
The  PCMlVs  are  ftilly  functional.  However, 
Uteral  compliance  with  the  TS  require*  the 
block  valves  to  be  closed.  The  margin  of 
safiBty  will  be  increased  if  continued 
operation  is  allowed  with  the  block  valves 
open. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  thi« 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
sirauficant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  tliis  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  shoidd  drctmistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance,  "the 
Commission  expects  tliat  the  need  to 
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take  this  action  will  occur  very 
infrequently. 

Wntten  conunents  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
EHrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6022,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docimient 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington.  DC. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  31. 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1001  Broad  Street,  Chattanooga. 
Tennessee.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Conunission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiire  of  the 
petitioner's  right  under  the  Act  to  be 


made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  supp>ort  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efiiBctive. 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudication  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  and  to 
General  Counsel,  Tennessee  Valley 
Authority,  ET  llH  400  West  Summit 
Hill  Drive,  Knoxville,  Tennessee  37902, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  21, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  document  room  located  at 
the  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  November  1997. 

Ronald  W.  Heman, 

Senior  Project  Manager,  Project  Directorate 
0-3,  Division  of  Reactor  Projects — I/U.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-31423  Filed  11-28-97;  8:45  am] 
BIUJNQ  COOE  TSMMM-P 
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Nudeer  Regulatory  Commiaaion  and 
©•partmant  of  Enargy;  Public  Maattna 
on  NRC  Ragulatory  Ovaraight  of  DOE 
Facilitiaa 

MBtCr:  Nuclear  Regulatoiy 

Commission. 

ACPOW;  Notice  of  meeting. 


SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRC)  and  the  U.S. 
Department  of  Energy  (DOE)  will  hold  a 
public  meeting  on  Thvuwday,  December 
11, 1997.  in  Oakland,  California,  to 
address  issues  related  to  the  recently 
established  pilot  program  for  NRC's 
external  regulation  ofcertain  DOE 
fiscilities. 

9»PtBtBnAm  MFORMATIOII:  The 
Department  of  Energy  and  the  Nuclear 
Regulatory  Commission  will  hold  a  joint 
public  meeting  to  provide  information 
on  this  pilot  project  on  Thursday. 
December  11, 1997,  at  7:00  P.M.  in 
Room  Nl-7  in  the  North  Tower  of  the 
Oakland  Federal  Building,  1301  Clay 
Street,  Oakland,  California.  - 

In  June  1997,  DOE  and  NRC  agreed  tb 
pursue  NRC  external  regulation  of 
certain  DOE  facilities  on  a  pilot  program 
basis.  A  pilot  program  of  NRC  simulated 
regulation  has  been  established  to 
collect  information  on  the  desirability  of 
tfRC  oversight  and  on  whether  to  seek 
legislation  to  authorize  such  oversight 
The  DOE  and  the  NRC  expect  to 
evaluate  six  to  ten  DOE  facilities  over 
the  next  two  years  imder  the  pilot 
program.  The  Ernest  O.  Lawrence 
Berkeley  National  Laboratory  (LBNL) 
has  been  chosen  as  one  of  the  pilot  sites. 

The  major  areas  of  discussion  at  this 
meeting  will  be: 

•  The  ovnall  pilot  program  and 
baclsiound  information. 

•  The  LBNL  Work  Plan. 

•  Major  issues  afGactlng  NRC 
oversight  teeneric  and  site-specific).    * 

One  of  the  main  purposes  of  the 
meeting  is  to  describe  the  process 
through  which  stakeholders  may 
participate  in  the  pilot  program. 
Stakeholders  will  be  invited  to  ask 
questions  and  submit  comments 
relevant  to  the  objectives  of  the  pilot 
program  and  the  process  by  which  those 
objectives  are  proposed  to  be  addressed 
at  the  Berkeley  Laboratory.  Issues  raised 
by  stakeholders  will  be  addressed  in  the 
final  report  following  the  pilot 
evaluation  at  Berkeley.  If  you  plan  to 
attend  this  meeting,  or  if  you  cannot 
attend  but  would  like  to  bring  an  issue 
to  our  attention,  please  contact  Ms. 
Carol  Powell  at  510/637-1814. 

Since  1994,  the  Department  of  Energy 
(DOE)  has  been  considering  whether 


there  are  advantages  to  be  gained  fiom 
external  regulation  of  existing  DOE 
facilities.  Two  advisory  groups 
recommended  that  the  Nuclear 
Regulatory  Commission  (NkC)  be 
considered  as  the  external  regulator  of 
nuclear  and  radiological  safety  at  DOE 
sites.  External  regulation  by  the  NRC 
may  improve  the  efficiency  and 
effectiveness  of  DOE's  radiological 
safety  programs.  DOE  facilities  would  be 
regulated  consistent  with  other  facilities 
of  the  same  type  engaged  in  similar 
activities,  and  the  NRC  could  mninta^n 
complete  independence  because  it  has 
no  responsibility  for  operating  the 
facilities. 

A  number  of  background  dociunents 
pertaining  to  the  issue  of  NRC  oversight 
of  DOE  facilities  are  available  or  will  be 
made  available  prior  to  the  meeting. 
These  include: 

•  A  Meniorandum  of  Understanding 
between  NRC  and  DOE,  dated 
November  21, 1997. 

•  An  NRC  Commission  Paper 
entitled,  "Status  Report  of  the  Nuclear 
Regulatory  Commission  Task  Force  On 
Oversight  of  the  Department  of  Eneivy. 
In  Response  to  COMSECY-96-053-DSI 
2  (SECy-97-206)  dated  September  12 
1997. 

•  NRC  Staff  Requirements 
Memorandum:  COMSECY-9&-053. 
"Oversight  of  the  Departinent  of  Eneimr 
(DSI 2),"  dated  March  28. 1997. 

•  NRC  Direction  Setting  Issue  Paper 
"Oversight  of  the  Department  of 
Energy"  (DSI  2)  dated  September  16. 
1996. 

•  Report  ofthe  DOE  Working  Group 
on  External  Regulation,  dated  December 
1996. 

•  Report  of  the  DOE  Advisory 
Committee  on  External  Regulation  of 
DOE  Nuclear  Safety,  dated  December 
1995. 


You  may  obtain  cc^ies  of  these 
documents  by  contacting  Carol  Powell 
at  the  Department  of  Energy,  telephone 
number  510-637-1814,  or  from  the  joint 
DOE/NRQ  Web  Site  at  httpM 
www.nrc.gov/NRC/NMSS/ 
doepilot.html.  As  additional  documents 
are  completed  they  will  be  added  to  Uie 
web  site. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budgat  Analyala  Branch; 
Saquaatration  Rnal  Raport 

AOENCY:  Office  of  Management  and 
Budget— Budget  Analysis  Branch. 
ACTION:  Notice  of  transmittal  of  Final 
Sequestiation  Report  to  the  President 
and  Congress. 

SUMMARY:  Pursuant  to  Section  254(b)  of 
the  Balanced  Budget  and  Emergency 
Control  Act  of  1985,  as  amended,  the 
Office  of  Management  and  Budget 
hereby  reports  that  it  has  submitted  its 
Final  Sequestration  Report  to  the 
President,  this  Speaker  of  the  House  of 
Representatives,  and  the  President  of 
the  Senate. 

FOfl  FURTHER  MFORMATION  COWTACT: 
Alicia  Kolaian,  Budget  Analysis 
Branch— 202/395-4575. 

Dated:  November  26, 1997. 
Sarah  B.  Rkhanlsoa, 

Public  Information  Officer.  Office  of 
Management  and  Budget. 

(FR  Doc  97-31458  Filed  11-26-97;  8:45  am) 
0008  >11»41-r 


UNITED  STATES  POSTAL  SERVICE 
BOARD  OF  GOVERNORS 

Sunahina  Act  Maattng 

TIMES  AND  DATES:  1:00  p.m..  Monday. 
December  8. 1997;  8:30  a.m..  Tuesday, 
December  9.  1997. 

PLACE:  Costa  Mesa,  California,  at  the 
Westin  South  Coast  Plaza  Hotel.  686 
Anton  Boulevard,  in  the  Santa  Ana 
Room. 

STATUS:  December  8  (Qosed);  December 
9  (Open). 

MATTERS  TO  BE  CONSIDERS): 


Dated  at  Rockville.  Maryland,  this  24  day 
of  November.  1997. 

For  the  Nuclear  Regulatory  Conunisaion. 
CariJ.PaperiaUo. 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc  97-31422  Hied  ll-2a-97;  8:45  am] 
MUMO  cooe  7«S».«t^ 


Monday.  December  8 — 1.-00  pjn. 
(Qosed)  ^ 

1.  Audit  Committee  Report  and  Review 

of  Year-End  Financial  Statements. 

2.  Strategic  Outsourcing. 

3.  A  Strategic  Alliance  Program. 

Tuesday.  December  9—8:30  ajn.  (Open) 

1.  Minutes  ofthe  Previous  Meeting. 

November  3-4, 1997. 

2.  Remarics  of  the  Postmaster  Genwal/ 

Chief  Executive  Officer. 

3.  Semiannual  Report  to  Congress  on 

Siimmary  of  Investigative  Activities 
[Actions  Undw  39  U.S.C.  3005  and 
3007). 

4.  Fiscal  Year  1997  Audited  Financial 

Statements. 

5.  Fiscal  Year  1997  Annual  Report  ofthe 

Postmaster  General. 
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6.  Final  FY  1999  Appropriation  Request. 

7.  Capital  Investments. 

a.  Radio  Frequency  Identification 
(RFI)  Project 

b.  Boiae,  Idaho,  Processing  U 
Distribution  Center. 

c.  Sioux  Falls,  South  Dakota. 
Processing  *  Distribution  Center. 

d.  Church  Street  Station,  New  York, 
Renovation  Project,  Phase  2. 

e.  Advanced  Facer  Canceler  Systems. 
t  Barcode  Readers  for  the  Flat  Sorting 

Machine  1000. 

8.  Briefing  on  the  1998  Stamp  Program. 

9.  Report  on  the  Pacific  Area  and  Los 

Angeles  Performance  Cluster. 

10.  Tentative  Agenda  for  the  January  5- 

6, 1998.  meeting  in  Washington, 

D.C 
CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Thomas  J.  Koerber,  Secretary  of  the 
Board.  U.S.  Postal  Service.  475  L'Enfant 
Plaza.  S.W..  Washington,  DC.  20260- 
lOOa  Telephone  (202)  268-4800. 
iBOses  J.  KiMiuer, 
Secretary. 

[FR  Doc.  97-31597  Filad  11-2S-97:  2:43  pm] 
MUMO  COM  77M-1S-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RaL  Na  tC-22902;  812-10670] 

AHied  Capital  Corporation,  at  al.; 
Notice  of  Application 

November  21. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  sections  6(c), 

12(d)(l)0),  17(b),  57(c),  and  57(i)  of  the 

Investment  Company  Act  of  1940  (the 

"Act")  and  rule  17d-l  under  the  Act, 

and  under  section  12(h)  of  the  Securities 

Exchange  Act  of  1934  (the  "Exchange 

Act"). 

Sununary  of  Application:  The  order 
would  permit  two  business 
development  companies  ("BDCs").  a 
real  estate  investment  trust,  and  the 
investment  adviser  to  these  entities,  to 
merge  into  a  third  BDC.  In  addition,  the 
order  would  permit  the  surviving  BDC 
and  its  wholly-owned  subsidiaries  to 
file  reports  on  a  consolidated  basis  and 
to  engage  in  certain  transactions  that 
would  otherwise  be  permitted  if  the 
BDC  and  its  subsidises  were  one 
company.  The  order  also  would  permit 
asset  coverage  requirements  for  senior 
securities  issued  by  the  BDC  and  its 
BDC  subsidiaries  to  apply  on  a 
consolidated  basis.  Further,  the  order 
would  permit  certain  joint  transactions 
between  two  of  the  BDC's  subsidiaries 


and  tvtro  private  venture  capital 
partnerships.  The  requested  order 
would  supersede  any  exemption  granted 
to  any  applicant  from  provisions  of  the 
Act  and  the  Exchange  Act,  effective  as 
of  the  date  of  the  mmger. 

Applicants:  Allied  Capital 
Corporation  ("Allied  I"),  Allied 
Investment  Corporation  ("Investment 
r*).  Allied  Capital  Financial  Corporation 
("Financial  I").  Allied  Capital 
Corporation  II  ("Allied  II"),  Allied 
Investment  Corporation  n  ("Investment 
U"),  Allied  Financial  Corporation  II 
('Tinandal  11").  Allied  Capital  Lending 
Corporation  ("Allied  Len(hng"),  Allied 
Capital  SBLC  Corporation  ("Allied 
SBLC"),  Allied  Capital  Advisera,  Inc. 
("Advisers"),  and  Allied  Capital 
Commercial  Corporation  ("Allied 
Commercial"). 

FMJNQ  DATE:  The  application  was  filed 
on  November  21, 1997. 

Hearing  or  Notification  of  fearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  15, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AOORESS&>:  Secretary,  SEC.  450  5th 
Street.  NW.,  Washington,  DC  20549. 
Applicants.  1666  K  Street,  NW.,  9th 
Floor,  Washington.  DC  20006-2803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Boggs,  Senior  Counsel,  at 
(202)  942-0572.  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLBIBITARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch.  450  5th  Street. 
NW.,  Washington,  DC  20549  (telephone 
(202)  942-8090). 

AppUcants'  Repreacntationa 

1.  Applicants  are  all  Maryland 
corporations.  Stock  of  Allied  I,  Allied  II, 
Allied  Lending,  Allied  Commercial,  and 
Advisers  (the  "Participating 
Companies")  trades  over-the-counter  on 
the  Nasdaq  Stock  Market's  National 
Market.  AUied  I,  Allied  U.  and  AlUed 


Lending  have  each  elected  to  be 
regulated  as  a  BDC,  as  defined  under 
section  2(a)(48)  of  the  Act'  Allied 
Development  Corporation 
("Development"),  Investment  I,  and 
Financial  I  are  whoUyowmed 
subsidiaries  of  AUied  I  and  Investment 
n  and  Financial  II  are  wholly-owned 
subsidiaries  of  Allied  n.  Developmmt, 
Investment  I  and  II,  and  Financial  I  and 
n  are  registered  under  the  Act  as  closed- 
end  management  investment 
companies.  Development  is  currently 
inactive.  Investment  I  and  n  are  licensed 
small  business  investment  companies 
("SBHDs")  under  the  Small  Business 
Divestment  Act  of  1958  (the  "1958 
Act").  Financial  I  and  II  are  specialized 
small  business  investment  companies 
("SSBICs")  under  the  1958  Act  Allied 
Lending  participates  in  the  Small 
Business  Administration's  ("SBA") 
general  business  loan  program  purauant 
to  section  7(a)  of  the  Small  Business 
Act  Allied  SBLC  and  Allied  Capital 
Credit  Corporation  ("Allied  Credit")  are 
wholly-owned  subsidiaries  of  Allied 
Lending.  Allied  SBLC  is  a  BDC  and  a 
small  business  lending  company 
("SBLC")  participating  in  the  general 
business  loan  program  pursuant  to 
section  7(a)  of  the  Small  Business  Act 
Allied  Credit  is  mrrently  inactive. 
Allied  Commercial  is  a  reel  estate 
investment  trust  ("REIT")  with  three 
subsidiaries.  Advisers  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisera  Act")  and  serves  as  the 
investment  adviser  to  the  other 
Participating  Companies.  Advisws  has 
one  wholly-owned  subsidiary 
established  for  the  purpose  of  holding 
an  office  buildii^  which  it  plans  to  sell. 

2.  Applicants  nave  proposed  a 
reorganization  in  which  Allied  I,  Allied 
n.  Allied  Commercial,  and  Advisera 
(collectively,  the  "Acquired 
Companies")  will  merge  into  Allied 
Lending  and  become  "  AOC"  (the 
"Consolidation").  ACC  will  be  an 
adviser  registered  under  the  Advisers 
Act  and  will  operate  as  an  internally 
managed  BDC.  Investment  I  and 
Financial  I  will  merge  with  Investment 
n  and  Financial  n,  with  Investment  I 
and  Financial  I  as  the  surviving  entities 
(respectively,  the  "Surviving  SBIC 
Subsidiary"  and  the  "Surviving  SSBIC 
Subsidiary").  As  part  of  the 
CooBolidation,  the  SBLC  Subsidiary  will 


>  Section  2(a)(48)  generally  defines  •  BOC  to  be 
any  clowd-end  investment  company  that  opetatee 
(or  the  purpose  of  making  invastment*  in  securities 
described  in  sections  55(s)  (1)  through  (3)  of  the  Act 
and  makes  available  significant  managerial 
assistance  with  respect  to  the  issuers  of  such 
securities.  Such  issuers  are  small  companies  whose 
aecuritias  typically  are  illiquid. 
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become  the  "Surviving  SBLC 
Subsidiary."  Prior toSe Consolidation. 
Developmmt  will  be  merged  with 
Allied  I  and  Allied  Credit  will  be 
merged  into  Allied  Lending.  In  addition, 
prior  to  the  Consolidation,  Allied 
Conmiercial's  three  subsidiaries  will  be 
merged  into  "Equity  Holdings  LLC"  and 
"Acceptance  LLC,"  Allied  Lending  will 
establish  a  RETT  subsidiary  that  will 
become  a  subsidiary  of  ACC  following 
the  Consolidation  (the  "Surviving  RETT 
Subsidiary"),  and  Advisera'  wholly- 
owned  subsidiary  will  be  liquidated  or 
merged  into  "Pn^>erty  LLC,"  which  wrill 
become  a  subsidiary  of  ACC  foUo%ving 
the  Consolidatioii. 

3.  Following  the  Consolidation,  ACC 
will  have  seven  wholly-owned 

subsidiaries  (the  "Surviving 
Subsidiaries"):  Equity  Ho^ngs  LLC. 
Acceptance  LLC,  and  Property  LLC,  and 
the  Surviving  SBLC,  SBIC,  SSBIC.  and 
RETT  Subsidiaries.  Following  the 
Consolidation.  Surviving  SBIC  and 
SSBIC  Subsidiaries  vidll  elect  BDC  status 
and  will  no  longer  operate  as  registered 
investment  companies.  Therefore,  the 
Surviving  SBIC.  SSBIC,  and  SBLC 
Subsidiaries  %vill  aU  be  BDCs  (the 
"Surviving  BDC  Subsidiaries").  The 
Surviving  REIT  Subsidiary,  Equity 
Holdings  LLC.  Acceptance  LLC.  and 
Property  LLC  will  not  be  BDCs  or 
registered  investment  companies.  In 
addition.  AOC  may  in  the  hiture  create 
additional  wholly-owned  subsidiaries 
(the  "Future  Subsidiaries")  which  in 
some  cases  may  be  BDCs  (the  "Future 
BDC  Subsidiaries"). 

4.  The  Consolidation  will  be  effected 
punuant  to  a  merger  agreement  dated 
August  14, 1997,  and  amended  and 
restated  on  September  19, 1997  (the 
"Merger  ^reement").  The  merger  is 
anticipated  to  occur  on  December  31 
1997  (the  "Effective  Date").  On  the 
Effective  Date,  each  share  of  common 
stock  of  the  Acquired  Companies  will  be 
converted  into  shares  of  Allied  Lending 
in  the  following  amounts:  (a)  Each  share 
of  Allied  I  wiU  be  converted  into  1.07 
shares  of  Allied  Lending;  (b)  each  share 
of  Allied  n  will  be  converted  into  1.40 
shares  of  Allied  Lending;  (c)  each  share 
of  Allied  Commercial  will  be  converted 
bito  1.60  shares  of  Allied  Lending;  and 
(d)  each  share  of  Advisera  will  be 
converted  into  0.31  shares  of  Allied 
Lending  (collectively,  the  "Exchange 
Ratios").  The  Exchange  Ratios  were 
based  on  the  relative  market  prices  of 
the  Participating  Companies'  stock,  as 
discussed  below.  The  exchange  agent 
for  the  Consolidation  will  request  that 
as  soon  as  possible  after  the  Effective 
Date,  shareyolden  of  the  Acquired 
Companies  surrendm  their  respective 
shares.  Upon  the  surrmder,  the 
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exchange  agent  will  mail  the 
shareholden  a  confirmation  of 
ownerehip  of  ACC  common  stocL 
Shares  of  AOC  common  stock  will  be 
issued  in  book  entry  form. 

5.  The  Consolidation  will  be 
conditioned  on  each  Participating 
Company  receiving  a  tax  opinion  from 
counsel  stating  that  the  Consolidation 
will  be  a  tax-free  event  under  the 
Internal  Revenue  Code.of  1986.  as 
amended  (the  "Code").  Each 
Participating  Company  will  be 
responsible  for  a  pro  rata  portion  of 
expenses  related  to  the  Consolidation, 
based  on  each  Company's  total  market 
capitalization  as  of  August  13. 1997, 
except  that  each  Company  will  pay  the 
fiees  and  expenses  of  the  fin«nrial 
adviser  it  engaged  to  assist  it  ivith  die 
Consolidation.  Estimated  total  expenses 
in  coimection  with  the  Consolidation 
are  $672,000  for  Allied  L  $907,000  for 
Allied  n.  and  $458,000  for  Allied 
Lending.  In  addition,  each  of  Allied  I, 
Allied  n.  and  Allied  Lending  have  paid 
$120,000  for  the  services  of  iu 
respective  independent  finanrial 
advistt. 

6.  In  Tune  1997,  Mor:^n  Stanley  ft  Co. 
Incorporated  ("Morgan  Stanley")  was 
retained  by  each  of  the  Participating 
Companies  as  the  financial  adviser  to 
provide  advice  and  assistance  with 
respect  to  defining  objectives, 
performing  valiution  analysis, 
structuring  and  plaiming  the 
Consolidation.  In  addition,  each 
Participating  Company  retained  an 
independent  financial  adviser  to  render 
an  opinion  as  to  the  fairness  of  the 
Exchange  Ratios.  Each  Participating 
Company  also  obtained  independent 
legal  coiusel  to  provide  that  Company's 
board  of  directora  with  legal  advice 
concerning  the  directora'  diities  with 
respect  to  the  consideration  of  the 
Consolidation. 

7.  In  determining  the  relative  value  of 
each  Participating  Company,  Morgan 
Stanley  approached  the  Consolidation 
as  a  "merger  of  equals."  In  preparing  its 
analysis,  Morgan  Stanley,  among  other 
things,  reviewed  the  strategic  rationale 
for  the  Consolidation;  conducted  due 
diligence  sessions  with  the  management 
of  Advisera;  developed  an  independent 
valuation  model  for  each  of  the 
Participating  Companies;  developed 
stand-alone  valuations  of  each  of  the 
Participating  Companies  using,  among 
other  things,  market  valuation 
parametera,  discotmted  cash  flow 
analysis  of  projected  cash  flows  and 
analysis  of  each  Participating 
Corapamr's  contribution  to  ACC;  and 
analyzed  the  pro  forma  impact  of  the 
Consolidation  on  each  Participating 
Company  and  its  stockholders  in  terms 


of  contributable  earnings  and  market 
value. 

8.  Morgan  Stanley  also  compared  the 
historical  price  movement  of  the 
Participating  Companies'  stock  from 
June  22, 1994  tiirough  jiUy  18, 1997. 
Morgan  Stanley  advised  the 
management  of  Advisera  and  the  board 
of  each  of  the  Participating  Companies 
that  the  thirty-day  poind  from  Jxme  16. 
1997  to  July  15, 1997  was  the  most 
appropriate  period  over  which  to 
measure  market  value  for  purposes  of 
developing  the  Exchange  Ratios  for  each 
of  die  Participating  Companies.  Morgaa 
Stanley  considered  that  during  this 
period,  no  unusual  events  had  occurred 
that  could  have  influenced  the 
movement  of  the  Participating 
Companies'  stock  prices.  In  addition, 
July  15, 1997  was  chosen  as  Uie  ending 
date  because  on  July  16,  1997 
management  of  Advisera  be^n  to 
contact  the  independent  financial 
advisera,  which  increased  the  number  of 
persons  wiUi  knowledge  of  the  proposed 
transaction.  The  market  prices  for  the 
stock  of  the  Participating  Companies 
from  June  16, 1997  to  July  15, 1997 
formed  the  basis  for  Morgan  Stanley's 
recommendation  on  valuation. 

9.  During  the  period  begirming  cm  July 
30  and  eadiiig  on  August  5. 1997.  each 
of  die  Participating  Companies  held  iU 
regular  quartnly  board  of  directora 
meeting,  including  a  session  devoted 
exclusively  to  Uie  Consolidation.  Al 
those  meetings,  the  management  of 
Advisera  provided  the  reasons  for  the 
Consolidation  and  the  business  plan  for 
ACC.  In  addition,  Morgan  Stanley  gave- 
its  report  on  its  valuation  analysis. 
Following  the  Morgan  Stanley 
presentation,  the  respective 
Participating  Company's  independent 
financial  adviser  indicated  that,  based 
on  available  information  provided 
through  that  date  and  subject  to  further 
analyses  and  review,  the  applicable 
Exchange  Ratio  appeared  to  be  feir  to 
the  shareholden  from  a  finanHul  point 
of  view.  Further,  the  respective 
Participating  Company's  independent 
legal  counsel  made  a  presentation 
concerning  the  duties  of  the  board  of 
directora  to  the  applicable  Participating 
Company  and  its  shareholdera  in 
connection  with  the  consideration  of  the 
Consolidation.  No  formal  action  on  the 
m«ger  proposal  was  sought  or  takan  at 
these  board  meetings. 

10.  Between  August  11  and  14, 1997, 
each  Participating  Company's  board  of 
directora  met  again  to  consider  and 
approve  the  Merger  Agreement  Each 
meeting  was  attended  by  the  respective 
independent  financial  adviser  and  legal 
counsel  for  that  Participating  Company. 
The  independent  financial  advisera 


63570 


Federal  Register  /  Vol.  62.  No.  230  /  Monday.  December  1,  1997  /  Notices 


presented  their  opinions  that  the 
Exchange  Ratio  was  fair,  from  a 
Bnancial  point  of  view,  to  the 
shareholders  of  the  respective 
Participating  Company.  After 
considering  the  presentation  of  the 
respective  independent  tinancial 
adviser  and  after  discussion,  each  of  the 
boards,  including  the  directors  who  are 
not  interested  persons  of  the  Company 
under  section  2(aKl9)  of  the  Act  or 
officers  of  or  otherwise  affiliated  with 
any  of  the  other  Participating 
Companies  ("hidependent  Directors"), 
unanimously  approved  its  Participating 
Company's  participation  in  the 
Consolidation  and  agreed  to  the  terms  of 
the  Merger  Agreement. 

11 .  The  boards  of  directors 
considered,  among  other  things:  (a) 
hiformation  concerning  the  financial 
performance  and  condition,  business 
operations,  capital  levels,  asset  quality 
and  prospects  of  each  Participating 
Company,  and  its  projected  hiture 
financial  performance  as  a  separate 
entity  and  on  a  combined  basis;  (b) 
current  industry,  economic,  and  market 
conditions  and  trends;  (c)  the 
importance  of  economies  of  scale  to 
competing  effiectively;  (d)  the 
Consolidation's  structure  as  a  tax-free 
merger  of  equals;  (e)  the  possibility  that 
achieving  cost  savings  and  operating 
efficiencies  as  a  result  of  the 
Consolidation  might  not  be  the  same  for 
each  Participating  Company;  (f)  the 
terms  and  conditions  of  the  Merger 
Agreement;  (gj  the  ciurent  and  historical 
market  prices  of  the  conmion  stock  of 
each  Participating  Company;  (h)  the 
opinions  of  the  respective  independent 
financial  adviser  as  to  the  fairness,  from 
a  financial  point  of  view,  of  the 
respective  Exchange  Ratios;  (i)  the 
portfolio  holdings,  liabilities, 
management,  strategic  objectives, 
competitive  positions,  and  prospects  of 
the  respective  Participating  Company; 
and  (j)  the  impact  of  the  Consolidation 
on  the  shareholders  and  portfolios  of  . 
each  Participating  Company  and  on  the 
employees  of  Advisers. 

12.  A  proxy  statement  was  filed  with 
the  Commission  on  September  26, 1997. 
Proxy  statements  were  mailed  to 
shareholders  on  October  14, 1997,  and 
shareholder  meetings  are  scheduled  for 
November  26. 1997.  At  least  two-thirds 
of  the  voting  shares  of  each  Participating 
Company  will  be  required  to  approve 
the  Consolidation. 

13.  Applicants  request  an  order  to 
permit  the  Consolidation.  In  addition, 
applicants  request  an  order  to  permit 
ACC  and  its  Surviving  and  Future  BDC 
Subsidiaries  (the  "BDC  Subsidiaries")  to 
file  reports  on  a  consolidated  basis  and 
to  engage  in  certain  transactions  that 


would  otherwise  be  permitted  if  ACC 
and  its  BDC  Subsidiaries  were  one 
company.  The  order  also  would  permit 
modified  asset  coverage  requirements 
for  ACC  and  its  BDC  Subsidiaries  on  a 
consolidated  basis  and  for  the  Surviving 
SBLC  Subsidiary  individually.  Further, 
the  order  would  permit  certain  joint 
transactions  between  the  Surviving 
SBIC  and  SSBIC  Subsidiaries  and  two 
private  venture  capital  partnerships. 

14.  ACC  will  own  all  of  the 
outstanding  common  voting  stock  or 
membership  interests  of  the  Surviving 
and  Future  Subsidiaries  (the 
"Subsidiaries").  In  addition,  the 
following  types  of  transactions  may 
occ\ir  among  ACC  and  the  Subsidiaries: 

(a)  ACC  may  make  additional 
investments  in  a  Subsidiary,  as  a 
contribution  to  capital,  purchase  of 
additional  stock,  or  loan. 

(b)  A  Subsidiary  may  {>ay  dividends 
and  make  other  distributions  to  ACC. 
Each  BDC  Subsidiary  and  the  Surviving 
REIT  Subsidiary  intend  to  qualify  as  a 
regulated  investment  company  and  a 
real  estate  investment  trust, 
respectively,  pursuant  to  Subchapter  M 
of  the  Code.  As  such,  each  BDC 
Subsidiary  and  the  Surviving  RETT 
Subsidiary  will  be  required  to  pay  to 
AOC  substantially  all  of  its  income  in 
the  form  of  a  dividend  in  order  not  to 
incur  any  Federal  income  tax. 

(c)  A  Subsidiary  may  make  loans  or 
other  advances  to  ACC  or  another 
Subsidiary.  None  of  the  Subsidiaries 
will  purchase  or  otherwise  acquire  any 
of  the  capital  stock  of  ACC. 

(d)  One  or  more  of  ACC  and  the 
Subsidiaries  may  invest  in  the  securities 
of  the  same  unaffiliated  issuer,  together 
or  at  different  times,  and  deal  with  such 
investments  separately  or  jointiy.  In 
addition,  ACC  and  the  BDC  Subsidiaries 
may  engage  in  piirchase  or  sale 
transactions  with  controlled  portfolio 
affiliates  of  one  another. 

(e)  ACC  may  purchase  all  or  some  of 
a  portfolio  investment  held  by  a 
Subsidiary.  Similarly,  a  Subsidiary  may 
purchase  all  or  some  of  a  portfolio 
investment  held  by  ACC  or  another 
Subsidiary.       ' 

(f)  One  or  more  of  ACC  and  the 
Subsidiaries  may  enter  into  a  financial 
arrangement  with  a  third-party  financial 
institution  in  which  one  or  more  of  ACC 
and  the  Subsidiaries  are  co-borrowers  or 
guarantors. 

Applicants'  Legal  Analjnris 

A.  The  Consolidation 

1.  Section  57(a)  generally  prohibits, 
vdth  certain  exceptions,  sales  or 
purchases  of  securities  between  BDCs 
and  certain  of  their  affiliates  as 


described  in  section  57(b)  of  the  Act. 
Section  57(b)  includes  the  investment 
adviser  to,  and  any  person  under 
conmion  coDtrol  with,  the  BDC.  Allied 
I,  Allied  n,  and  Commercial  could  be 
deemed  to  be  affiliates  of  Allied 
Lending  under  section  57(b)  because  all 
are  under  common  control  by  virtue  of 
having  a  conunon  investment  adviser. 

2.  Section  17(a)  of  the  Act  generally 
prohibiLs  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  certain  affiliated  persons 
of  the  company  as  described  in  section 
2(a)(3)  of  the  Act.  Affiliated  persons 
under  section  2(a)(3)(C)  include  persons 
under  common  control  with  the 
investment  company.  When  the  assets 
of  Investment  II  and  Financial  n  are 
transferred  to  Investment  I  and 
Financial  I,  respectively,  all  four 
investment  companies  will  be  under  the 
common  control  of  ACC. 

3.  Sections  57(c)  and  17(b)  of  the  Act 
provide  that  the  SEC  will  exempt  a 
proposed  transaction  from  sections  57(a) 
and  17(a),  respectively,  if  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  requested  relief  from 
sections  57(a)  and  17(a)  meets  these 
standards  for  the  reasons  discussed 
below. 

4.  Applicants  believe  that  the 
Consolidation  will  benefit  shareholders 
of  the  Participating  Companies. 
Applicants  state  that  ACC's  increased 
size,  increased  portfolio  diversity,  and 
mix  of  current  and  capital  gain  income 
will  provide  increased  benefits  for  all 
shareholders.  Applicants  state  that  ACC 
will  have  the  ability  to  diversify  into 
larger  and  varied  transactions,  and  that 
A(X's  greater  size  will  provide 
opportimity  for  lower-cost  debt  capital 
and  institutional  ownership  of  its 
common  stock.  In  addition,  applicants 
believe  that  the  Consolidation  will 
eliminate  the  need  for  costiy 
duplication  of  efforts  related  to 
maintaining  and  repoi-ting  for  five 
separate  public  entities.  Applicants 
further  believe  that  the  mergers  of 
Investment  II  and  Financial  n  into 
Investment  I  and  Financial  I, 
respectively,  will  result  in  similar 
benefits. 

5.  Applicants  assert  that  the  role  of 
the  Independent  Directors  of  Allied  I 
and  n  and  Allied  Lending,  Morgan 
Stanley's  valuation  analysis,  &ie  foimess 
opinions  given  by  each  independent 
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financial  adviser,  and  the  representation 
by  separate  independent  counsel  of 
Allied  I  and  U  and  Allied  Lending 
ensure  that  no  overreaching  on  the  part 
of  any  person  will  occur  in  connection 
with  the  Consolidation.  Applicants  state 
that  the  Consolidation  will  be  consistent 
with  the  public  disclosures  of  each  of 
the  Participating  Companies  and  with 
the  general  purposes  of  the  Act,  as  will 
be  the  merger  of  Investment  D  and 
Financial  U  into  Investment  I  and 
Financial  I,  respectively.  Further, 
applicants  state  that  the  board  of 
directors  of  each  Participating  Company 
has  approved  the  transaction  as  being  in 
the  best  interests  of  the  Company. 

6.  Applicants  note  that  during  the 
process  of  considering  and  approving 
the  Consolidation,  the  board  of  directors 
of  each  Participating  Company 
specifically  considered  the  participation 
of  Advisers  in  the  Consolidation. 
Applicants  state  that  each  board  of 
directors  concluded  that  ACC  would  be 
a  better  business  model  than  a 
Participating  Company  yvould  be 
individually,  in  part  because  ACC  will 
be  internally  managed.  Applicants  note' 
that  with  external  management, 
AdvisOTS  must  not  only  cover  its  costs, 
but  must  earn  a  profit  for  its 
shareholders  and  pay  a  corporate  level 
income  tax.  Applicants  also  note  that 
external  management  creates  perceived 
confficts  of  interest  because  the  goals  of 
an  external  adviser  may  conflict  with 
the  goals  of  the  fund.  Applicants  state 
that  the  directors  concluded  that 
Advisers'  participation  in  the 
Consolidation  was  fair  from  a  financial 
point  of  view  and  that  the  management 
of  Advisers  will  receive  no  financial 
benefit  from  the  consolidation  to  the 
detriment  of  any  of  the  other 
Participating  Companies  or  their 
shareholders. 

B.  Operation  as  One  Company 

1.  Section  12(d)(1) 

a.  Section  12(d)(1)(A)  of  the  Act,  made 
applicable  to  BDCs  by  section  60  of  the 
Act.  limits  the  amount  of  securities  a 
registered  investment  company  or  BDC 
(or  company  controlled  by  the  registered 
investment  company  or  BDC)  may  hold 
of  other  investment  companies.  Section 
12(d)(1)(C)  limits  the  amount  of 
securities  of  a  closed-end  investment 
company  that  may  be  acquired  by  an 
investment  company.  Applicants  state 
that  any  purchase  of  the  voting  stock  of 
the  Surviving  SBLC  Subsidiary  or  a 
Future  BDC  Subsidiary  by  ACC,  or  a 
contribution  to  capital  of  the  Surviving 
SBLC  Subsidiary  or  of  a  Future  BDC 
Subsidiary  by  ACC,  may  violate  section 


12(d)(l).2  In  addition,  appUcants  state 
that  section  12(d)(1)  may  apply  to  each 
of  the  Subsidiaries  with  respect  to  their 
purchase  or  acquisition  of  debt 
securities  issued  by  ACC  or  each  other 
because  each  will  be  a  BDC  or  an  entity 
controlled  by  a  BDC.  Further,  applicants 
state  that  the  making  of  loans  or 
advances  by  any  of  the  Subsidiaries  to 
ACC  or  to  each  other  may  violate 
section  12(d)(1). 

b.  Applicants  request  an  exemption 
from  sections  12(d)(1)(A)  and  (C)  to 
permit:  (a)  the  acquisition  by  ACC  of 
any  securities  of  the  Surviving  SBLC 
Subsidiary  and  the  future  BDC 
Subsidiaries;  and  (b)  the  acquisition  by 
any  of  the  Subsidiaries  of  any  securities 
representing  indebtedness  of  ACC  or  of 
any  securities  representing  indebtedness 
issued  by  any  of  the  other  Subsidiaries. 
Applicants  request  the  exemptions  to 
the  extent  that  the  transactions  would 
not  be  prohibited  if  each  Subsidiary 
were  deemed  to  be  part  of  ACC  and  not 
a  separate  company. 

c.  Section  12(d)(l)(J)  provides  that  the 
SBC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
the  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  For  the  following  reasons, 
applicants  believe  that  the  proposal 
meets  this  standard. 

d.  Applicants  assert  that  section 
12(d)(1)  is  intended  to  prevent  certain 
abuses  associated  with  the  pyramiding 
of  investment  companies,  jmd  that  the 
holding  company  structure  will  not 
entail  these  types  of  abuses.  Applicants 
state  that  these  abuses  include  the 
investing  fund  exercising  undue 
influence  over  the  underlying  funds,  the 
layering  of  fees,  and  the  creation  of 
overly  complex  and  confusing 
structures. 

e.  Applicants  believe  that  ACC.  as  the 
sole  shareholder  of  the  Subsidiaries, 
will  have  no  incentive  to  act  contrary  to 
the  interests  of  a  Subsidiary.  Applicants 
also  contend  that  the  Consolidation  will 
not  result  in  investors  incurring 
duplicative  sales  charges  or  advisory 
fees,  and  will  result  in  a  structure  that 
is  less  complex  than  the  current 
structure.  Applicants  also  note  that  the 


'  Rule  60«-l  under  the  Act  exempU  from  lectioni 
l2(d)(lXA)  and  (C)  the  acquisition  by  a  BDC  of  the 
securities  of  a  small  business  investment  company 
licensed  under  the  1958  Act  which  is  operated  as 
a  wholly-owned  subsidiary  of  the  BDC.  ApplicanU 
sUte  that,  because  the  Surviving  SBIC  and  SSBIC 
Subsidiaries  are  small  business  investment 
companies  licensed  under  the  1958  Act.  AOCs 
acquiaition  of  shares  of  the  Surviving  SBIC  and 
SSBIC  Subsidiaries  will  be  exempt  from  sections  12 
(dKl)(A)  and  (C)  under  rule  60e-l  under  the  Act. 
AppHcanU  state  that  sections  12(d)(1)(A)  and  (C)  do 
not  apply  to  the  non-BDC  Subsidiaries  because  they 
are  not  investment  companies. 


parent/subsidiaries  structure  that  will 
result  from  the  Consolidation  will  serve 
a  valid  business  purpose  by  facilitating 
more  efficient  public  investment  in  the 
alternative  asset  class  of  small  business 
debt  securities. 

2.  Section  12(dK3) 

a.  Section  12(d)(3)  of  the  Act,  made 
applicable  to  BDCs  by  section  60, 
generally  makes  it  unlawful  for  any 
registered  investment  company  to 
purchase  any  security  issued  by  an 
investment  adviser  to  an  investment 
company.  Applicants  state  that  the 
Consolidation  could  be  deemed  to 
involve  the  purchase  or  acquisition  by 
Allied  I  or  n,  Allied  Lending,  or  AOC  of 
sectirities  issued  by  Advisers. 
Applicants  request  an  exemption  to 
pjermit  the  purchase  of  Advisers  in 
connection  with  the  Consolidation. 

b.  Section  6(c)  of  the  Act  permits  the 
SEC  to  exempt  any  person  at  transaction 
from  any  provision  of  the  Act,  if  the 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  hitended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
the  section  6(c)  standard  for  the  reasons 
discussed  below. 

c.  Applicants  state  that  section 
12(d)(3)  was  intended  to  limit  the 
exposure  of  registered  investment 
companies  to  the  entrepreneurial  risks 
associated  with  securities  related 
business  and  to  prevent  potential 
conflicts  of  interest  and  reciprocal 
practices.  Applicants  state  that  the 
Consolidation  does  not  present  the 
]X>tential  for  these  abuses.  Applicants 
believe  that  the  procedtues  and  poUcies 
adopted  by  ACC  with  respect  to  its 
investment  advisory  operations  will 
ensure  that  ACC  and  the  Subsidiaries 
are  being  operated  and  managed  in  the 
best  interests  of  ACC  and  its 
shareholders.  Applicants  also  note  that 
ACC  could  engage  directly  in  the 
business  of  investment  management 
without  the  need  for  exemptive  relief. 

3.  Section  18 

a.  Section  18(a)  of  the  Act  {wohibits  a 
registered  closed-end  investment 
company  from  issuing  any  class  of 
senior  security  unless  the  company 
complies  with  the  asset  coverage 
requirements  set  forth  in  section  18(a). 
Section  18(k)  provides  for  modified 
asset  coverage  requirements  for  SBICs. 
Section  61  makes  section  18,  with 
certain  modffications,  applicable  to  a 
BDC. 

b.  Applicants  believe  that  section  61 
may  require  that  ACC  and  die  BDC 
Subsidiaries  comply  with  the  asset 
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coverage  requirements  of  section  18(a] 
(as  modified  by  section  61(a))  on  a 
consolidated  ttasis  because  ACC  could 
be  deemed  to  be  an  indirect  issuer  of 
any  class  of  senior  securities  issued  by 
the  Subsidiaries.  In  addition,  applicants 
believe  that  the  Surviving  SBLC 
Subsidiary  may  not  be  permitted  to  rely 
on  the  modified  asset  coverage 
requirements  of  section  lB(k)  because 
section  18(k)  does  not  apply  to  an  SBLC 
licensee  but  only  to  SBIC  licensees. 

c.  Applicants  request  an  exemption 
under  section  6(c)  (a)  for  the  Surviving 
SBLC  Subsidiary  from  sections 
18(a)(1)(A)  and  (B),  and  (b)  for  ACC  to 
permit  senior  securities  issued  by  the 
Surviving  QDC  Subsidiaries  that  are 
excluded  firom  the  individual  asset 
coverage  ratio  by  section  18(k)  or  this 
order  to  be  excluded  firom  ACC's 
consolidated  asset  coverage  ratio. 
Applicants  believe  the  relief  satisfied 
the  section  6(c)  standard  for  the 
following  reasons. 

d.  Applicants  state  that  the  Surviving 
SBLC  Subsidiary  should  be  treated  like 
an  SBIC  licensee  because  SBLCs  and 
SBICs  are  analogous  in  their  common 
purpose  to  assist  small  business  in 
raising  capital  and  both  are  subject  to 
the  regulation  and  oversight  of  the  SBA. 
Applicants  assert  that  policy  rationale 
for  the  section  18(k)  exemption  is  that 
the  SBA's  regulation  of  the  permissible 
leverage  of  an  SB  A-licensed  investment 
company  is  an  effective  substitute  for 
the  SEC's  regulation  of  asset  coverage 
for  senior  securities  issued  by  a 
registered  closed-end  company  or  a 
BDC.  Applicants  state  that  SBICs. 
SSBICs,  and  SBLCs  are  SBA-licensed 
investment  companies  and  subject  to 
the  SBA's  substantive  regulations  of 
permissible  leverage  in  their  capital 
structure. 

e.  Applicants  contend  that  if  ACC 
applies  the  asset  coverage  requirements 
of  section  18(a)  on  a  consolidiated  basis, 
ACC  should  be  able  to  apply  the  same 
exemptions  available  to  the  Surviving 
BEXD  Subsidiaries.  Applicants  also 
contend  that  to  the  extent  that  the 
Surviving  BDC  Subsidiaries  on  a  stand- 
alone basis  are  entiUed  to  rely  on 
section  18(k)  for  an  exemption  firom  the 
asset  coverage  requirements  of  section 
18(a).  there  is  no  policy  reason  to  deny 
the  parent  the  benefit  of  the  exemption 
when  the  parent  consolidates  its  assets 
with  the  Surviving  BDC  Subsidiaries 
when  testing  compliance  with  section 
18(a). 

4.  Sections  2(a)(48)  and  55(a) 

a.  Section  2(a)(48)  of  the  Act  generally 
defines  a  B£)C  to  be  any  closed-end 
investment  company  that  operates  for 
the  purpose  of  making  investments  in 


securities  described  in  sections  55(a)  (1) 
through  (3)  of  the  Act  and  makes 
available  significant  managerial 
assistance  with  respect  to  the  issuers  of 
these  securities.  Section  55(a)  of  the  Act 
requires  a  BEXZ!  to  have  at  least  70%  of 
its  assets  invested  in  assets  described  in 
sections  55(a)  (1)  through  (6) 
("Qualifying  Assets").  Qualifying  Assets 
generally  include  securities  issued  by 
eligible  portfolio  companies  as  defined 
in  section  2(a)(46)  of  the  Act.  Section 
2(a)(46)(B)  of  this  definition  generally 
excludes  (a)  an  investment  company,  as 
defined  under  section  3  of  the  Act, 
unless  the  company  is  an  SBIC  licensed 
by  the  SBA  to  operate  under  the  1958 
Act  and  is  a  wholly-owned  subsidiary  of 
the  BDC,  and  (2)  a  company  that  would 
be  an  investment  company  but  for  the 
exclusion  firom  the  definition  of 
investment  company  in  section  3(c)  of 
the  Act. 

b.  Applicants  believe  that  the 
Surviving  SBLC  and  REIT  Subsidiaries 
may  not  be  deemed  eligible  portfolio 
companies  because  the  Surviving  SBLC 
Subsidiary  is  not  an  SBIC  licensed  by 
the  SBA  but  an  SBLC,  and  the  Surviving 
REIT  Subsidiary  may  be  an  investment 
company  but  for  the  exclusion  &om  the 
defiuoition  of  investment  company  in 
section  3(c).  Applicants  request  relief 
under  section  6(c)  from  section  55(a)  to 
permit  ACC  to  treat  the  Surviving  SBLC 
Subsidiary  as  an  eligible  portfolio 
company  within  the  meaning  of  section 
2(a)  (46)  solely  to  the  extent  that  the 
Surviving  SBLC  Subsidiary  may  not 
qualify  as  an  eligible  portfolio  company 
for  reasons  stated  above.  Further, 
applicants  request  relief  from  sections 
2(a)(48)  and  55(a)  to  permit  the  assets 
held  by  the  RETT  Subsidiary,  rather  than 
the  R^T  Subsidiary  itself,  to  be  treated 
as  assets  held  by  ACC  for  purposes  of 
(1)  determining  whether  ACC  is 
operated  for  the  purpose  of  making 
investments  in  securities  described  in 
paragraphs  (1)  through  (3)  of  sections 
55(a),  (2)  determining  whether  ACC 
makes  available  managerial  assistance  to 
companies  as  described  iu  section 
2(a)(48),  and  (3)  applying  the  70%  test 
in  section  55(a).  Applicants  believe  the 
relief  satisfies  the  section  6(c)  standard 
for  the  following  reasons. 

c.  Applicants  believe  that  relief  for  the 
Surviving  Subsidiary  is  appropriate 
because  the  loans  to  be  made  by  the 
SBLC  will  be  made  to  the  same  category 
of  small  business  borrowers  that 
represent  the  type  of  securities  included 
in  the  definition  of  Qualifying^ssets.  In 
addition,  applicants  note  that  the 
Surviving  SBLC  Subsidiary  will  invest 
all  of  its  assets  in  Qualifying  Assets  and 
itself  will  be  a  BDC. 


d.  Applicants  believe  that  relief  for 
the  RETT  Subsidiary  is  appropriate 
because  all  of  the  voting  securities  of  the 
REIT  Subsidiary  will  be  held  by  ACC 
and  ACC  will  control  the  operations  of 
the  RETT  Subsidiary,  including  the 
acquisition  and  disposition  of  its  assets. 
Applicants  also  state  the  assets  of  the 
REIT  Subsidiary  will  be  held  by  the 
REIT  Subsidiary  and  not  direcUy  by 
ACC  only  for  bona  fide  business  reasons 
that  are  unrelated  to  the  policies 
underlying  the  Act  and  that  do  not 
reflect  a  substantive  economic 
difference  from  the  assets  being  held  by 
ACC.  Applicants  therefore  contend  that 
the  assets  held  by  the  REIT  Subsidiary 
are,  in  economic  effect,  assets  held  by 
ACC,  and  should  be  treated  as  such  in 
determining  .\CC's  compliance  with  the 
relevant  provisions  of  sections  2(a)  (48) 
and  55(a)  of  the  Act. 

S.  Sections  57(a)  (1)  and  (2) 

a.  As  discussed  above,  sections  S7(a) 
(1)  and  (2)  generally  prohibit,  with 
certain  exceptions,  sales  or  purchases  of 
seciirities  between  BDCs  and  certain  of 
their  affiliates  as  described  in  section 
57(b)  of  the  Act.  Because  they  are  under 
the  common  control  of  ACC,  each 
Subsidiary  will  be  an  affiliated  person 
of  each  other  Subsidiary  within  the 
meaning  of  section  57(b). 

b.  Applicants  request  relief  from 
sections  57(a)  (1)  and  (2)  under  section 
57(c)  to  exempt  any  transaction  between 
ACC  and  any  BDC  Subsidiary  and  any 
transaction  between  any  BDC 
Subsidiaries  and  any  Subsidiary  with 
respect  to  the  purchase  or  sale  of 
securities  or  other  property.  In  addition, 
applicants  request  relief  fit)m  sections 
57(a)  (1)  and  (2)  to  exempt  any  purchase 
or  sale  transaction  between  ACC  and  a 
controlled  portfolio  affiliate  of  a  BDC 
Subsidiary  and  any  purchase  or  sale 
transaction  between  a  BDC  Subsidiary 
and  a  controlled  portfolio  affiliate  of 
ACC  or  of  another  BE)C  Subsidiary,  but 
only  to  the  extent  that  any  such 
transaction  would  not  be  prohibited  if 
the  BDC  Subsidiary  were  deemed  to  be 
part  of  ACC  and  not  a  separate 
company.  For  the  following  reasons, 
applicants  believe  that  the  requested 
relief  satisfies  the  section  57(c) 
standard. 

c.  Applicants  state  that  there  may  be 
cases  when  it  is  in  the  interest  of  ACC's 
shareholders  for  a  BDC  Subsidiary  to 
invest  in  securities  bf  an  issuer  that  may 
be  an  affiliated  person  of  ACC  or  for 
ACC  to  invest  in  securities  of  an  issuer 
that  may  be  an  affiliated  person  of  a 
BEXi;  Subsidiary.  Likewise,  applicants 
state  that  a  BDC  Subsidiary  may  want  to 
invest  in  securities  of  an  issuer  that  is 
an  affiliated  person  of  another  BDC 
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Subsidiary.  Applicants  note  that  the 
relief  would  permit  ACC  and  the  BDC 
Subsidiaries  to  do  what  the  Act  would 
otherwise  permit  if  they  were  one 
company. 

6.  Sections  21(b)  and  57(a)(3) 

A.  Section  57(a)(3)  generally  prohibits 
the  borrowing  of  money  or  other 
property  by  an  affiliated  person  of  a 
B£)C,  as  described  in  section  57(b).  from 
the  BIX3  except  as  permitted  in  section 
21(b).  Section  21(b)  (made  applicable  to 
BDCs  by  section  62)  of  the  Act  generally 
prohibits  loans  between  BE>Cs  and 
persons  controlling  or  under  common 
control  with  the  BDC,  except  for  loans 
to  a  company  that  owns  all  of  the 
outstanding  securities  of  the  BE)C.  As 
described  above,  each  Subsidiary  will 
be  imder  the  conmion  control  of  ACC 
and,  therefore,  will  be  affiliated  under 
section  57(b)  and  subject  to  section 
21(b). 

b.  Applicants  request  relief  from 
section  57(a)(3)  under  section  57(c)  to 
exempt  any  transaction  between  a  BDC 
Subsidiary  and  another  Subsidiary  with 
respect  to  the  borrowing  of  money  or 
other  property  and  any  borrowing  of 
money  or  other  property  by  ACC  from 

a  BDC  Subsidiary.  Applicants  also 
request  relief  from  section  21(b)  under 
section  6(c)  to  exempt  the  lending  of 
money  or  other  property  by  a  BDC 
Subsidiary  to  ACC  or  another 
Subsidiary.  For  the  following  reasons, 
applicants  believe  that  the  requested 
relief  satisfies  the  section  57(c) 
standard. 

c.  Applicants  state-that  the  proposed 
transactions  will  have  no  substantive 
economic  effect  because  they  will  either 
be  between  ACC  and  its  wholly-owned 
Subsidiaries,  or  be  between  Subsidiaries 
under  the  common  ownership  of  ACC. 
Applicants  note  that  the  relief  would 
permit  ACC  and  its  Subsidiaries  to  do 
what  the  Act  would  otherwise  permit  if 
they  were  one  company. 

7.  Section  57(a)(4)  and  Rule  17d-l 

a.  Section  17(d)  and  rule  17d-l  make 
it  imlawful  for  an  affiliated  person  of  a 
registered  investment  company  or  any 
affiliated  person  of  an  affiliated  person, 
acting  as  principal,  to  participate  in  or 
effect  any  joint  transaction  in  which  the 
registered  company  or  a  company  it 
controls  participates,  unless  the 
transaction  has  been  approved  by  the 
SEC.  Section  57(a)(4)  imposes 
substantially  the  same  prohibitions  on 
joint  transactions  involving  BDCs  and 
certain  of  their  affiliates  as  described  in 
section  57(b).  Section  57(i)  provides  that 
the  rules  and  regulations  under  section 
17(d)  shall  apply  to  transactions  subject 
to  section  57(a)(4)  in  the  absence  of 


rules  under  that  section.  No  rules  with 
respect  to  joint  transactions  have  been 
adopted  under  section  57(a)(4)  and, 
therefore,  the  standard  set  forth  under 
rule  17d-l  governs  applicants'  request. 

b.  Applicants  state  that  a  joint 
transaction  in  which  a  BDC  Subsidiary 
and  ACC  or  another  Subsidiary 
participates  will  be  deemed  to  be 
prohibited  under  section  57(a)(4). 
Therefore,  applicants  request  relief 
under  section  57(i)  and  rale  17d-l  to 
permit  any  joint  transaction  in  which  a 
BDC  Subsidiary  and  ACC  or  another 
Subsidiary  participate  to  the  extent  that 
the  transaction  will  not  be  prohibited  if 
the  BDC  Subsidiary  were  deemed  to  be 
part  of  ACC  and  not  a  separate 
cojnpany. 

c.  In  passing  upon  applications  filed 
pursuant  to  rule  17d-l,  the  SEC 
considers  whether  the  participation  of 
the  registered  investment  company  in 
the  joint  transaction  is  consistent  with 
the  provisions,  policies  and  purposes  of 
the  Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  believe  that 
this  standard  is  satisfied  because  the 
request  would  simply  permit  ACC  and 
its  Subsidiaries  to  conduct  their 
operations  as  if  they  were  one  company. 

C.  Consolidated  Reporting 

1.  Section  54  of  the  Act  provides  that 
a  closed-end  investment  company  may 
elect  BDC  treatment  under  the  Act  if  the 
company  has  registered  or  filed  a 
registration  statement  under  section  12 
of  the  Exchange  Act  for  a  class  of  its 
equity  securities.  Section  13(a)  of  the 
Exchange  Act  requires  that  issuers  of 
securities  registered  under  the  Exchange 
Act  file  certain  information  and  reports 
with  the  SEC.  Applicants  request  an 
order  that  the  BDC  Subsidiaries  be 
exempt  frt>m  the  reporting  requirements 
of  section  13(a)  of  the  Exchange  Act  in 
order  to  permit  them  to  file  consolidated 
reports  with  ACC.^ 

2.  Section  12(h)  of  the  Exchange  Act 
provides  that  the  SEC  may  exempt  an 
issuer  from  section  13  of  the  Exchange 
Act  if  the  SEC  finds  that  by  reason  of  the 
number  of  public  investors,  amount  of 
trading  interest  in  the  securities,  the 
nature  and  extent  of  the  activities  of  the 
issuer,  income  or  assets  of  the  issuer,  or 
otherwise,  the  exemption  is  not 
inconsistent  with  the  public  interest  or 
the  protection  of  investors.  Applicants 
believe  that  the  requested  exemption 


meets  this  standard  for  the  following 
reasons. 

3.  Applicants  state  that  each  BDC 
Subsidiary  will  have  only  one  investor 
and  no  public  investors  and,  therefore, 
there  will  be  no  trading  in  the  securities 
of  the  BDC  Subsidiaries.  Applicants 
further  state  that  the  nature  and  extent 
of  the  activities  of  the  BDC  Subsidiaries 
will  be  fully  disclosed  through 
consolidated  reporting  in  accordance 
with  Commission  rules  and  generally 
accepted  accounting  principles. 

D.  Co-Investing 

1.  Allied  Venture  Partnership 
("Venture")  and  Allied  Technology 
Partnership  ("Technology")  are  private 
venture  capital  limited  partnerships 
organized  imder  the  laws  of  the  District 

«  of  Columbia.  They  are  not  registered 
under  the  Act  in  reliance  on  the 
exemptions  provided  by  sections  3(c)(1) 
and  (7)  of  the  Act  After  the 
Consolidation,  ACC  wrill  be  the 
investment  adviser  to  Venture  and 
Technology. 

2.  In  reliance  on  certain  prior  orders 
("Prior  Orders"),  Allied  I  and  its 
wholly-owned  subsidiaries,  and  Allied 
n  and  its  wholly-owned  subsidiaries 
have  co-invested  with  Venture  and 
Technology.*  Venture  and  Technology 
are  fully  invested  in  portfolio 
companies  and  are  not  expected  to  raise 
additional  capital  or  to  make  new 
investments  (other  than  possible 
"follow-on  investments"  as  permitted 
by  the  Prior  Orders).  Venture  and 
Technology  are  gradually  liquidating 
their  existing  investments  in  portfolio 
companies  and  distributing  the 
proceeds  to  their  partners.  The  Prior 
Orders  were  subject  to  detailed 
conditions  regarding  liquidation 
transactions  and  follow-on  investments 
("Co-investing  Conditions"). 

3.  As  noted  above,  section  57(a)(4) 
and  rule  17d-l  generally  prohibit  joint 
transactions  involving  BDCs  and  certain 
of  their  affiliates  imless  the  SEC  has 
approved  the  transaction!  Venture  and 
Technology  will  be  affiliated  persons  of 
the  Surviving  SBIC  and  SSBIC 
Subsidiaries  within  the  meaning  of 
section  57(b)  because  they  all  will  be 
under  the  common  control  of  ACC. 
Because  many  of  the  investments  being 
liquidated  are  previous  co-investments, 
the  liquidation  transactions  could  be 
deemed  to  constitute  joint  transactions 
otherwise  prohibited  by  section  57(a)(4) 
and  rule  17d-l.  The  Sxirviving  SBIC  and 
SSBIC  Subsidiaries  request  an  order 


>  Applicants  state  that  there  is  no  separate 
requirement  under  the  Exchange  Act  that  the  BDC 
Subsidiaries  register  their  shares  because  they  do 
not  have  the  requisite  number  of  shareholders 
under  the  relevant  provisions  of  the  Exchange  Act. 


*  Investment  Company  Act  Release  Nos.  14694 
(Aug.  26. 1985)  (notice)  and  14725  (Sept.  17.  1985) 
(order);  15787  (June  9.  1987  (noUce)  and  15833 
(June  30. 1987)  (order:  and  17124  (Sept.  1. 1989) 
(notice)  and  17155  (Sept  26. 1969)  (order). 
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pursuant  to  section  57(i)  and  rule  17d- 
1  to  permit  them  to  participate  in  the 
liquidation  transactions  and  possible 
follow-on  investments  with  Venture 
and/or  Technology,  to  the  extent  that 
the  transactions  may  otherwise  be 
prohibited  by  section  57(a)(4)  and  rule 
17d-l. 

4.  Applicants  believe  that  the 
transactions  satisfy  rule  17d-l(b)'s 
standard,  as  described  above,  and  that 
the  Co-investing  Conditions  are 
unnecessary,  because  ACC,  the  parent  of 
the  SBIC  and  SSBIC  Subsidiaries,  will 
be  internally  managed;  Venture  and 
Technology  are  in  the  process  of 
liquidation  and  will  not  be  engaging  in 
a  broad  range  of  transactions;  and 
Venture  and  Technology  and  the  SBIC 
and  SSBIC  Subsidiaries  will  be  treated 
on  an  equal  basis  in  any  transaction. 
Applicants  also  contend  that  the  relief 
is  consistent  with  rule  57b-l,  which 
exempts  firom  section  57(a)(4)  any 
transactions  in  which  the  BDC  controls 
the  relevant  affiliate.  Applicants  asset 
that  the  SBIC  and  SSBIC  Subsidiaries 
should  be  deemed  to  control  Ventiue 
and  Technology,  for  purposes  of  rule 
57b-l,  because  they  are  wholly-owned 
subsidiaries  of  ACC. 

Applicants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  ACC  will  at  all  times  own  and  hold, 
beneficially  and  of  record,  all  of  the 
outstanding  voting  capital  stock  of  the 
Subsidiaries. 

2.  No  person  will  serve  or  act  as 
investment  adviser  to  any  Subsidiary 
unless  the  directors  and  stockholders  of 
ACC  will  have  taken  the  action  with 
respect  thereto  also  required  to  be  taken 
by  the  directors  and  sole  stockholder  of 
the  Subsidiary. 

3.  The  Consolidation  will  not  be 
consummated  unless  it  has  been 
approved  by  the  holders  of  a  majority  of 
outstanding  common  stock  of  Allied  I, 
Allied  n,  and  Allied  Lending. 

4.  ACC  will:  (a)  file  with  the 
Commission,  on  behalf  of  itself  and  the 
Subsidiaries,  all  information  and  reports 
required  to  be  filed  with  the  SEC  under 
the  Exchange  Act  and  other  applicable 
federal  securities  laws,  including 
information  and  finanfji^l  statements 
prepared  solely  on  a  consolidated  basis 
as  to  ACC  and  the  Subsidiaries,  these 
reports  to  be  In  satisfaction  of  any 
separate  reporting  obligations  of  the 
Subsidiaries;  and  (b)  provide  to  its 
stockholders  the  information  and 
reports  required  to  be  disseminated  to 
ACC's  stockholders,  including 
information  and  financial  statements 
prepared  solely  on  a  consolidated  basis 


as  to  ACC  and  the  Subsidiaries,  these 
reports  to  be  in  satisfaction  of  any 
separate  reporting  obligations  of  the 
Subsidiaries.  Notwithstanding  anything 
in  this  condition,  ACC  will  not  be 
relieved  of  any  of  its  reporting 
obligations,  including,  but  not  limited 
to,  any  consolidating  statement  setting 
forth  the  individual  statements  of  the 
Subsidiaries  required  by  rule  6-03(c)  of 
Regulation  S-X. 

5-  ACC  and  the  Subsidiaries  may  file 
on  a  consolidated  basis  under  condition 
4  above  only  so  long  as  the  amount  of 
ACC's  total  consolidated  assets  invested 
in  assets  other  than  (a)  seciuities  issued 
by  the  Subsidiaries  or  (b)  sectuities 
similar  to  those  in  which  the 
Subsidiaries  invest,  does  not  exceed  ten 
percent. 

For  the  ConunlMion,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-31395  Filed  11-28-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[fM.  No.  IC-22901;  RIe  No.  812-1078q 

The  Western  Nstionei  Ufe  Insurance 
Compsny,  et  ai.;  Notice  of  Application 

November  21,  1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Conunission"). 
ACTION:  Notice  of  application  for  an 
order  under  Section  26(b)  of  the 
Investment  Company  Act  of  1940 
("1940  Act")  approving  the  proposed 
substitution  of  securities. 

SUIMIARY  OF  APPUCATION:  Applicants 
request  an  order  approving  the 
substitution  of  shares  of  the  Salomon 
Brothers  U.S.  Govenunent  Securities 
PortfoUo  of  WNL  Series  Trust  (the 
"Salomon  Portfolio")  for  shares  of  the 
Black  Rock  Managed  Bond  Portfolio  of 
WNL  Series  Trust  (the  "BlackRock 
Portfolio")  to  fund  individual  fixed  and 
variable  deferred  aimuity  contracts  (the 
"Contracts")  issued  by  Western  National 
Life  Insurance  Company  ("Western 
National"). 

APPUCANTS:  Western  National  and  WNL 
Separate  Account  A  (the  "Account"). 
nUNQ  DATE:  The  Mfplication  was  filed 
on  September  17,1997. 
HEARMQ  on  NOTIFICATION  OF  HEARING: 
And  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 


serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  December 
16, 1997,  and  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requester's  interest,  the 
reason  for  the  request  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
AODRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Raymond  A.  O'Hara  HI, 
Esq.,  Blazzard,  Grodd  &  Hasenauer,  PC, 
943  Post  Road  East.  Westport, 
Connecticut  06880. 
FOR  FURTHER  MFORMATION  CONTACT: 
Laura  A.  Novack,  Senior  Attorney,  (» 
Kevin  M.  Kirchoff,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPlfMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  fit>m  the  SBC's  Public 
Reference  Branch,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549  (teL  (202) 
942-8090). 

Applicants'  Representatioiia 

1.  Western  National,  a  stock  life 
insurance  company  incorporated  in 
Texas,  is  a  wholly-owned  subsidiary  of 
Western  National  Corporation. 
American  General  Life  Insurance 
Company  ("AG  Life"),  a  Missouri- 
domiciled  life  insurer,  owns 
approximately  40%  of  Western  National 
Corporation.  In  turn,  AG  Life  is  a 
wholly-owned  subsidiary  of  American 
General  Corporation,  also  a  Texas 
corporation.  Western  National  is  the 
depositor  of  the  Accoimt. 

2.  The  Board  of  Directors  of  Western 
National  authorized  the  Account  on 
November  9,  1994.  The  Account  is 
registered  imder  the  1940  Act  as  a  unit 
investment  trust  for  the  purpose  of 
funding  the  Contracts.  Security  interests 
under  the  Contracts  have  been 
registered  under  the  Securities  Act  of 
1933  ("Securities  Act")  (File  No.  33- 
86464).  The  Account  currentiy  is 
divided  into  eight  sub-accounts,  each  of 
which  reflects  the  investment 
performance  of  a  corresponding 
portfolio  of  WNL  Series  Trust  (the 
"Trust"). 

3.  The  Trust  was  organized  as  a 
Massachusetts  business  trust  on 
December  12, 1994.  It  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  company.  The 
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Trust  is  a  series  investment  company 
that  is  currently  comprised  of  eight 
portfolios,  two  of  which  are  the 
BlackRock  and  Salomon  Portfolios. 
WNL  Investment  Advisory  Services,  Inc. 
("WNL  Advisory"),  a  subsidiary  of 
Western  National  Corporation,  is  the 
investment  adviser  to  the  Trust 

4.  WNL  Advisory  has  engaged  sub- 
advisors  for  eacih  of  the  portfolios  of  the 
Trust.  The  Sub- Advisor  for  the 
BlackRock  Portfolio  is  BlackRock 
Financial  MAliagement.  The  Sub- 
Adviser  for  the  Salomon  Portfolio  is 
Salomon  Brothers  Asset  Management. 
Inc. 

5.  The  BlackRock  Portfolio  seeks  to 
provide  a  high  total  return  consistent 
with  moderate  risk  of  capital  and 
maintenance  of  liquidity  by  investing 
primarily  in  the  broad  sector  of  the 
fixed-income  market,  including  U.S. 
government  and  agency  securities, 
corporate  securities,  private  placements, 
and  asset-backed  and  mortgage-related 
securities,  including  residential  and 
commercial  mortgage-backed  securities. 
The  Salomon  Portfolio  seeks  a  high 
level  of  current  income  by  investmg  a 
substantial  portion  of  its  assets  in  debt 
obligations  and  mortgage-backed 
securities  issued  or  guaranteed  by  the 
U.S.  government  and  its  agencies  or 
instrumentalities  and  collateralized 
mortgage  obligations  backed  by  such 
securities. 

6.  Since  their  inception,  WNL 
Advisory  has  volimtarily  waived  all  or 
a  portion  of  its  advisory  fees  from  the 
BlackRock  and  Salomon  Portfolios. 
Currently,  until  May  1, 1998,  WNL 
Advisory  has  undertaken  to  waive  those 
portions  of  its  advisory  fees  which  are 
in  excess  of  the  amounts  payable  by  it 
to  the  Sub-Advisors  for  the  BlackRock 
and  Salomon  Portfolios.  In  addition, 
since  inception.  Western  National  has 
reimbursed  portions  of  the  expenses  of 
the  BlackRock  and  Salomon  Portfolios. 
Currentiy,  Western  National'has 
undertaken  to  bear  until  May  1. 1998, 
all  operating  expenses  of  both 
portfolios,  excluding  the  compensation 
of  WNL  Advisory,  that  exceed  .12%  of 
the  portfolios'  average  daily  net  assets. 
WNL  Advisory  is  under  no  legal 
obligation  to  continue  waiving  its 
advisory  fees  nor  is  Western  National 
under  any  obligation  to  continue 
reimbursing  expenses.  State  Street  Bank 
and  Trust  Company,  the  Trust's 
custodian  and  sub-administrator,  also 
has  waived  certain  fees  with  respect  to 
both  portfolios. 

7.  As  a  result  of  these  fee  waivers  and 
expense  limitation  agreements,  the 
expense  ratio  (annualized)  for  the 
BlackRock  Portfolio  for  the  year  ending 
December  31. 1996  (from  the  date  of 


inception  of  January  2)  was  .28%.  In  the 
absence  of  these  waivers  and  expense 
limitation  agreements,  the  expense  ratio 
would  have  been  3.93%.  For  the  six- 
month  period  ended  Jime  30, 1997,  the 
expense  ratio  (annualized)  was  .42%.  In 
the  absence  of  the  waivers  and  expense 
limitation  agreements,  it  would  have 
been  4.38%.  The  (non-aimualized)  total 
returns  for  the  BlackRock  Portfolio  for 
these  twelve-month  and  six-month 
periods  were  3.76%  and  3.20%, 
respectively.  In  the  absence  of  the  fee 
waivers  and  expense  limitation 
agreements,  the  total  returns  would 
have  been  lower. 

8.  As  a  result  of  the  fee  waivers  and 
expense  limitation  agreements,  the 
expense  ratio  (annualized)  for  the 
Salomon  Portfolig  for  the  year  ending 
December  31, 1996  (from  the  date  of 
inception  of  February  6)  was  .22%.  In 
the  absence  of  the  fee  waivers  and 
expense  limitation  agreements,  it  would 
have  been  5.26%.  For  the  six-month 
period  ended  Jime  30. 1997,  the  expense 
ratio  (annualized)  was  .35%.  In  the 
absence  of  these  waivers  and  expense 
limitation  agreements,  it  would  have 
been  5.59%.  The  (non-annualized)  total 
returns  for  the  Salomon  Portfolio  for 
these  twelve-month  and  six-month 
periods  were  3.40%  and  3.35%, 
respectively.  These  numbers  would 
have  been  lower  absent  the  fee  waivers 
and  expense  limitation  agreements. 

9.  As  of  June  30, 1997,  the  BlackRock 
Portfolio  and  Salomon  Portfolio  had 
$3.6  million  and  $2.5  million  in  net 
assets,  respectively. 

10.  Applicants  state  that  the 
BlackRock  Portfolio  is  quite  small  when 
compared  with  many  other  similar 
investment  portfolios  of  op>en-end 
management  companies  available  as 
investment  vehicles  for  variable  aimuity 
contracts.  Furthermore,  after 
experiencing  slow  sales,  management  of 
Western  National  determined  that  it  was 
unlikely  that  the  BlackRock  Portfolio 
would  grow  to  a  sufficient  size  to 
promote  consistent  investment 
performance  or  to  absorb  operating 
expenses.  As  of  September  30, 1997, 
shares  of  the  BlackRock  Portfolio  were 
no  longer  available  for  sale  and  no 
transfers  could  be  made  into  the 
BlackRock  Portfolio  Sub- Accoimt 
(however,  dollar  cost  averaging  transfers 
to  the  BlackRock  Portfolio  Sul^  Account 
will  be  permitted  until  the  date  of 
substitution). 

11.  Applicants  propose  that  Western 
National  substitute  shares  of  the 
Salomon  Portfolio  for  shares  of  the 
BlackRock  Portfolio,  by  redeeming 
shares  of  the  BlackRock  Portfolio  in 
cash  and  purchasing  with  the  proceeds 
shares  of  the  Salomon  Portfolio. 


12.  The  proposed  substitution  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  owner's  Contract  value  or  in 
the  dollar  value  of  his  or  her  investment 
in  the  Account.  Contract  owners  will 
not  incur  any  fees  or  charges  as  a  result 
of  the  jntiposed  substitution  nor  will 
their  rights  or  Western  National's 
obligations  imder  the  Contracts  be 
altered  in  any  way.  All  expenses 
incurred  in  connection  with  the 
proposed  substitution,  including  legal, 
accounting  and  other  fees  and  expenses, 
will  be  paid  by  Western  National.  In 
addition,  the  proposed  substitution  will 
not  result  in  the  imposition  of  any  tax 
liability  on  Contract  owners.  The 
proposed  substitution  will  cause  the 
Contract  fees  and  charges  currentiy 
being  paid  by  existing  Contract  owners 
to  be  greater  after  the  proposed 
substitution  than  before  the  proposed 
substitution. 

13.  By  supplements  to  the  prospectus 
for  the  Account  dated  September  25, 
1997,  all  owners  and  prospective 
owners  were  notified  of  the  Applicants' 
intention  to  take  the  necessary  actions, 
including  seeking  the  order  requested 
by  the  Applicants,  to  affect  the 
substitution  described  herein.  The 
supplement  also  apprised  Contract 
owners  that,  bom  the  date  of  the 
supplement  until  the  date  of  the 
proposed  substitution,  owners  may 
transfer  any  or  all  of  their  Contract  value 
under  a  Contract  invested  in  the  Sub- 
Account  for  the  BlackRock  Portfolio  to 
another  Sub-Account  of  the  Account, 
without  that  transfer  counting  as  one  of 
a  limited  number  of  transfers  permitted 
in  a  Contract  year  free  of  charge.  In 
addition,  the  supplement  will  inform 
Contract  owners  that  for  a  period  of  30 
days  following  the  proposed 
substitution.  Western  National  will 
permit  transfers  of  the  cash  value  under 
a  Contract  invested  in  the  Sub- Account 
for  the  Salomon  Portfolio  to  any  other 
Sub-Account  of  the  Account  without 
any  limitation  or  charge  being  imposed. 

14.  In  addition  to  the  prospectus 
supplements  distributed  to  owners  and 
prospective  owners  of  Contracts,  within 
5  days  after  the  proposed  substitution, 
all  owners  who  were  affected  by  the 
substitution  will  be  sent  a  written  notice 
informing  them  that  the  substitution 
was  carried  out  and  reiterating  their 
right  to  make  transfers  from  the  Sub-    ^ 
Accoimt  for  the  Salomon  PortfoUo  to 
any  other  Sub- Account  of  the  Account 
for  a  period  of  30  days  without  any 
limitation  or  charge  being  imposed. 

Applicants'  Legal  Analysis 

1.  Section  28(b)  of  tiie  1940  Act 
provides  in  pertinent  part  that  "it  shall 
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be  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission  shall 
have  approved  such  substitution."  The 
legislative  history  of  Section  26(b) 
provides  that  the  Commission  will 
approve  a  substitution  if  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  The  piirpose 
.  of  Section  26(b)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accunmiate  the 
shares  of  a  particular  issuer,  and  to 
prevent  unscrutinized  substitutions 
which  might,  in  eSiect,  force 
shareholders  dissatisGed  with  the 
substituted  seciirity  to  redeem  their 
shares,  thereby  inciuring  either  a  loss  of 
the  sales  load  deducted  from  initial 
proceeds,  an  additional  sales  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  holding  shares  of  one  issuer  from 
substituting  for  those  shares  the  shares 
of  another  issuer,  unless  the 
Commission  approves  that  substitution. 

2.  Applicants  state  that  Western  Lifis 
has  reserved  the  right  to  substitute 
securities  held  by  the  Sub-Accounts  of 
the  Account  and  that  this  right  is 
disclosed  in  the  Contracts  and 
prospectiis  for  the  Contracts. 

3.  Applicants  represent  that  the 
Salomon  Portfolio  is  a  suitable  and 
appropriate  investment  vehicle  for 
Contract  owners.  Applicants  assert  that 
the  Salomon  Portfolio  has  a  lower 
advisory  fee  and  a  lower  expense  ratio 
than  the  BlackRock  Portfolio. 
Applicants  also  assert  that  the  Salomon 
Portfolio  has  a  similar  investment 
objective,  and  to  date  has  experienced 
an  investment  return  comparable  to  the 
BlackRock  Portfolio.  Applicants 
anticipate  that  after  the  proposed 
substitution,  the  Salomon  Portfolio  will 
provide  Contract  owners  with 
comparable  or  more  favorable 
investment  results  than  would  be  the 
case  if  the  proposed  substitution  did  not 
take  place. 

4.  Applicants  represent  that  the 
Salomon  Portfolio  has  similar 
investment  policies  to  the  BlackRock 
Portfolio,  with  each  investing  in  many 
of  the  same  types  of  fixed  income 
securities. 

5.  Applicants  generally  submit  that 
the  proposed  substitution  meets  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  substitutions  that 
have  been  approved  by  the  Commission. 


Conchnion 

Applicants  submit  that,  for  the 
reasons  siunmarized  above,  the 
proposed  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commisaion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathu  G.  Katz. 
Secretary. 

(FR  Doc.  97-31396  PUmI  11-28-87;  8:45  am] 
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and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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S«N-R«gulalory  Organiations;  NotiM 
of  RHng  of  Propc— d  Ririo  Cttang*  by 
ttw  American  Stock  Exctwngo,  inc. 
Relating  to  Trading  Diffeieimaia  for 
Options  Contracts 

November  21, 19S7. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act").*  and  Rule 
19b-4  thereunder, 2  notice  is  hereby 
given  that  on  November  3, 1997,  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regiilatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Ragolatory  Organixation's 
StateiUBut  of  tliB  Tamw  of  Sahataace  of 
the  Propoaed  Sola  Changa 

The  Exchange  proposes  to  amend 
Rules  952  and  951C  to  adopt  a 
procedure  that  would  allow  the 
Exchange  to  establish  the  minimiim 
fractiotial  change  (or  trading 
increments)  for  options.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of;  and 
Statutory  Bans  for,  the  Propoaad  Rule 
Change 

In  its  filing  with  the  Commission  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

1.  Purpose 

Currently,  Exchange  Rule  952 
provides  that  the  minimuTfi  fractional 
change  for  stock  options  trading  at  $3.00 
or  higher  shall  be  one-eighth  and  for 
stock  options  trading  under  $3.00  shall 
be  one-sixteenth.  Additionally,  Rule 
951C  provides  that  the  minimiiin 
fractional  change  for  stock  index 
options  shall  be  one-eighth  for  stock 
index  options  trading  at  a  premium 
greater  than  $300.00  and  stock  index 
options  leas  than  $300.00  shall  be  one 
sixteenth.  The  Exchange  now  proposes 
to  amend  Rules  952  and  95 IC  to  give 
the  Board  of  Governors  the  authority  to 
establish  the  itiinimnip  fractional 
changes  for  options.  Until  such  time  as 
the  Board  determines  to  use  its 
authority  to  change  the  minimiiin 
fractional  changes  the  current  rules 
described  above  wUl  apply.  The 
proposal  will  allow  the  Exchange  to 
revise  its  minimum  fractional  changes 
quickly  in  response  to  changes  adopted 
in  the  underlying  stock  markets  and  at 
the  other  options  exchanges.  Whm  the 
Board  of  Governors  has  determined  to 
change  the  minimum  trading 
increments,  the  Exchange  will  designate 
such  a  change  as  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  administration  of  Rules  952  and 
95 IC  within  the  meaning  of 
subparagrajA  (3)(A)  of  subsection  19(b) 
of  the  Exchange  Act  and  will  file  a  rule 
change  for  effectiveness  upon  filing 
with  the  Commission. 

As  derivatives  securities,  the  prices  of 
options  are  determined  in  reference  to 
the  prices  of  the  underlying  securities. 
ConsequenUy,  the  Exchange  believes 
that  where  practicable,  the  Exchange 
should  have  minimum  increments 
comparable  to  those  applicable  to  the 
securities  underlying  its  options.^ 


« 15  U.S.C  78«(bXl). 
>17CFR240.19b-4. 


>Sm  Exchange  Act  Ral.  No.  38571  (May  5. 1997). 
62  FR  25682  (May  9,  1997)  (CommiuioD  order 
approving  a  change  in  the  minimum  increment  to 
Via  for  securitie*  listed  on  Uie  American  Slock 
Exchange):  Exchange  Act  Ral.  No.  38678  (May  27. 
-1997).  62  FR  30363  (June  3.  1997)  (Commiaaion 
order  approving  a  diange  in  the  minimum 
increment  to  >/i*  for  Naedaq-liated  aacuritiaa);  and 
Rxrhange  Act  Ral.  No.  38807  (Ai^  1, 1997),  62  FR 
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2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act"*  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfeir  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EfiectiveiMSs  of  the 
Proposed  Rule  fi^wjp'  and  Timis^  far 
CommissliHi  Actioa 

Within  35  days  of  the  publication  of 
,  this  notice  in  the  Federal  KagistBr  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  oiganization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregtring. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the     ' 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-41  and  should  be 
submitted  by  December  22, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  ptirsuant  to  delegated 
authority.' 

Maigarat  H.  McFariaod, 

Deputy  Secretary. 

(FR  Doc.  97-31391  Filed  11-28-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rsisass  No.  34-30348;  FNe  Na  SR-CBOE- 
•7-4q 

Salf-Ragulalory  OrganizaHona;  Notice 
of  nilng  ol  Propoaad  Rule  Change  and 
Amandmant  Na  1  Tharalo  t»y  Ihe 
Chicago  Board  Opttona  Exchange,  Inc. 
To  Change  the  Mlntamim  Ineiament  for 
Bids  and  Offers  in  Options 

November  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"  or  "Act"),'  and  Rule 
19b-4  thereimder,^  notice  is  hereby 
given  that  on  September  25, 1997,  the 
Chicago  Board  (Dptions  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Conmiission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  November  17, 1997, 
the  Exchange  submitted  to  the 
Commission  an  amendment  to  the 
proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oiganixation's 
Ststsment  of  the  Terois  of  Sufastaace  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  6.42  by  adopting  a  prooediue  that 
would  allow  the  Exchange  to  estsblish 


42847  (Aug.  8. 1997)  (Commiaaion  order  approving 
a  change  in  the  minimum  increment  to  Viath  for 
NYSE  listed-Mcurities). 
«lSU.S.C78«b)- 


»17  CFR  200.30-3(aMl2). 

>  15  U.S.C  78a(bKl). 

*17CFR240.19b-4. 

*  By  adding  the  term  "appropriate"  before  the 
term  "Floor  Procedure  Committee"  in  the  text  of  the 
rule,  the  amendment  clarified  that  the  decision  to 
change  the  increments  with  respect  to  a  particular 
class  of  options  will  be  made  by  whichever  Floor 
Procedure  Committee  has  jurisdiction  over  trading 
in  that  option  class.  The  amendment  also  replaced 
the  original  Exhibit  1  that  was  sent  to  the 
Commission  with  a  revised  Exhibit  1.  See  Letter 
from  Timothy  H.  Thompson,  CBOE,  to  Christina 
Richardson,  Division  of  Market  Regulation, 
Commiaaion  (Nov.  14, 1997)  ("Amandment  No.  1") 


options  trading  differentials  on  an 
expedited  basis.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Ststement  of  the  Purpose  oC  sad 
Ststutory  Basis  for,  the  Proposed  Knle 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization<included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspecrts  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
Exchange  Rule  6.42  to  give  the  Board  of 
Directors  the  authority  to  establish  the 
minimum  trading  increments  for  option 
contracts.  Currentiy,  Rule  6.42  states 
that  bids  and  offers  shall  be  expressed 
in  eighths  of  $1  unless  a  different 
increment  is  approved  by  the  Floor 
Pr(x:edure  Committee  for  an  option 
contract  of  a  particular  series.  An 
interpretation  to  the  Rule  states  that 
bids  and  offers  for  all  option  series 
trading  below  $3  shall  be  expressed  in 
sixteenths  of  a  dollar.  Until  such  time  as 
the  Board  determines  to  make  a  change 
the  current  standards  will  apply. 

The  proposed  change  would  allow  the 
Exchange  to  change  the  trading 
increments  on  an  expedited  basis  and 
thus,  allow  the  Exchange  to  respond 
appropriately  to  changes  in  the 
minimtim  trading  increment  in  the 
markets  for  the  securities  imderlying 
CBOE  options  or  to  changes  in  the 
minimum  trading  increments  for  one  of 
the  other  options  exchanges.  When  the 
Board  of  Directors  determines  to  change 
the  trading  increments,  the  Exchange 
will  designate  such  change  as  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  administration  of  Rule 
6.42  within  the  meaning  of 
subparagraph  (3)(A)  of  subsection  19(b) 
of  the  Exchange  Act  and  %vill  file  a  rule 
change  for  effectiveness  upon  filing 
with  the  Commission. 

There  has  been  a  movement  within 
the  inriustzy  to  reduce  the  minimni^ 
trading  and  quotation  increments 
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imposed  by  the  various  SROs.'*  As 
derivative  securities,  the  prices  of 
options  are  determined  in  reference  to 
the  prices  of  the  underlying  securities. 
Consequently,  the  Exchange  believes 
that  where  practicable,  the  Exchange 
should  have  minimum  increments 
comparable  to  those  applicable  to  the 
securities  underlying  C^OE  options. 

The  proposed  rule  change  would  give 
the  Exchange  the  flexibility  to  follow 
the  suit  of  the  principal  exchanges  for 
the  underlying  securities  vvithout 
having  to  continually  update  its  rules 
but  at  the  same  time  would  give  the 
Exchange  the  flexibility  it  needs  to 
deviate  from  the  minimum  increments 
established  by  the  principal  markets  for 
the  underlying  securities  in  the  event 
that  the  CBOE's  systems  were  not 
inunediately  able  to  handle  such 
increments.  The  Exchange,  therefore, 
believes  the  quality  of  the  market  for 
CBOE  options  will  be  enhanced  by 
allowing  for  more  accurate  pricing  of 
CBOE  options. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  >  in  that  it 
would  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
op>en  market  in  a  manner  consistent 
with  the  protection  of  investors  and  the 
public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nile  change  will  impose 
any  Inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

nL  Date  of  EfiectiTenow  of  the 
Proposed  Rule  Change  uul  Timing  for 
Conunifsum  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 


♦See  Exchange  Act  Ral.  No.  38571  (May  5. 1997). 
62  FR  25682  (May  9.  1997)  (Commiasion  order 
approving  a  change  in  the  minimum  increment  to 
Visth  for  securities  listed  on  tlia  American  Stock 
Exchange).  Exchange  Act  ReL  No.  38678  (May  27, 
1997).  62  FR  30363  (June  3. 1997)  (Commission 
otdar  approving  a  cliange  in  the  minimum 
inciMDent  to  l/16th  for  Nasdac{- listed  securitiaa): 
and  Exchange  Act  Ral.  No.  38897  (Aug.  1. 1997), 
62  FR  42847  (Aug.  8, 1997)  (Commission  order 
approving  a  change  in  the  minimum  increment  to 
'/i»th  for  NYSE  Usted-securities). 

M5UAC78«(b). 


Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commenti 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  vyith  the  ^  ■ 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ins]>ection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-49  and  should  be 
submitted  by  December  22, 1997. 

For  the  Commission,  by  tlie  Division  of 
Market  Rsgulatioa.  puistunt  to  delegated 
authority.* 

MargarBt  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-31388  Filed  11-28-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaee  No.  34-39342;  PNe  No.  SR-CHX- 
97-291 

Salf-rtoguiatory  Organizations;  NoUca 
of  Rling  of  and  Order  Granting 
Accelaratad  Approval  to  Propoaad 
Rule  Change  by  tha  Chicago  Stock 
Exchange,  Incorporatad  Raladng  to  a 
Policy  of  tha  Spadallat  Aaaignmant 
and  Evaluation  CommHtaa 

November  21. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 


October  27, 1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule    ' 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  oiganization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  change. 

L  Self-Regulatory  Organiietion's 
Statement  of  the  Terms  of  SufastaBce  of 
the  Proposed  Rule  rhaiy 

The  Exchange  proposes  to  amend 
Article  XXX.  Rule  1 ,  Interpretation  and 
policy  .01  to  amend  the  current  one-year 
pilot  program  concerning  a  policy  of  the 
Exchange's  Committee  on  Specialist 
Assignment  and  Evaluation  ("CSAE") 
relating  to  the  time  periods  for  which  a 
co-specialist  must  trade  a  security 
before  deregistering  as  the  specialist  for 
the  security.  This  change  would  be  in 
effect  for  the  remainder  of  the  ciurent 
one-year  pilot  program. 

n.  Self-Regulatory  OrganiratioB'B 
Statement  of  the  Pnrpoee  ot,  and 
SUtntorjr  Basis  for,  Om  Proposed  Rule 
Chanae 

In  its  filing  with  the  Commission,  the 
self-regulatory  oiganization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IB  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  September  8, 1997,  the 
Commission  approved  a  rule  change  on 
a  one  year  pilot  basis  relating  to  the  time 
periods  for  which  a  co-specialist  must 
trade  a  seciuity  before  deregistering  as 
the  specialist  for  the  security.'  The  pilot 
program  currently  expires  on 
September,  1998.  The  piupose  of  the 
propxised  rule  change  is  to  make  a  slight 
modification  to  this  pilot  program. 

The  Exchange's  CSAE  is  responsible 
for,  among  other  things,  appointing 
specialists  and  co-specialists  and 
conducting  deregistration  proceedings 


•  17  CFR  2d0.30-3(aKl2). 
'15UAC78a(bHl). 


»  See  Securitiea  Kxchar^  Act 
(Septemher  8,  1997).  62  FR  4«329. 


No.  asoas 
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in  accordance  with  Article  XXX  of  the 
Exchange's  rules.^  Seven  circumstances 
may  lead  to  the  need  for  assignment  or 
reassignment  of  a  seciurity.*  One  such 
circumstance  is  by  specialist  request. 
Currently,  the  CSAE  will  initiate  a 
reassignment  proceeding  if  it  believes 
that  such  action  is  called  for.  Using  this 
standard,  the  CSAE's  policy  under  the 
current  one  year  pilot  program  is  as 
follows: 

For  a  security  that  was  awarded  to  a 
co-specialist  in  competition,  such  co- 
specialist  is  required  to  trade  the 
security  awarded  in  competition  for  one 
year  before  being  able  to  deregister  in 
the  security  if  no  other  specialist  will  be 
assigned  to  the  security  after  posting. 
Two-years  must  elapse  before  an  intra- 
firm  transfer  of  the  issue  (i.e.,  a  transfer 
of  the  issue  to  another  co-specialist  in 
the  same  specialist  unit)  is  normally 
permitted  without  posting. 

For  a  security  that  was  awarded  to  a 
co-specialist  without  competition,  such 
co-specialist  is  required  to  trade  the 
security  awarded  without  competition 
for  a  three  month  period  before  being 
able  to  deregister  in  the  security  if  no 
other  specialist  will  be  assigned  to  the 
security  after  posting.  A  six-month  time 
period  must  elapse  before  an  intra-firm 
transfer  is  normally  permitted. 

At  this  time,  the  Exchange  believes 
that  one  aspect  of  the  new  policy  should 
be  amended  and  one  aspect  should  be 
clarified.  Specifically,  the  Exchange 
believes  that  the  requirement  that  six 
months  elapse  before  permitting  an 
intra-firm  transfer  of  an  issue  that  was 
awarded  without  competition  is  too 
onerous.  Instead,  the  Exchange  believes 
that,  where  the  security  was  awarded 
without  competition,  there  should  be  no 
minimum  time  period  before  the  intra- 
firm  transfer  will  be  considered  by  the 
CSAE  without  posting.  Because  the 
security  was  awarded  without 
competition  fitim  any  competing 
applicant  from  another  specialist  unit, 
no  one  would  be  disadvantaged  if  the 
security  is  transferred  to  another  co- 
specialist  in  the  same  specialist  unit 
without  waiting  for  six  months  to 
elapse,  provided  the  transfer  is  to  a 
qualified  co-specialist,  which 
determination  shall  be  made  by  the 
CSAE. 

Without  this  change,  a  specialist  unit 
might  be  tempted  to  return  the  security 
to  the  cabinet  (which  can  be  done  after 
only  three  months)  and  having  another 
co-specialist  in  the  same  unit  apply  to 
take  it  back  out,  or,  for  less  profitable 
issues,  not  apply  for  the  security  in  the 


»CHX  Rules.  Article  IV.  Rule  4. 
<  CHX  Rules.  Article  XXX.  Rule  1,  Interpretation 
and  Policy  .01. 


first  place.  This  change  will  further  the 
Exchange's  goal  of  increasing  the  depth 
and  liquidity  of  the  market  by 
encouraging  specialists  to  apply  for 
issues  that  might  otherwise  remain  in 
the  cabinet. 

Second,  the  Exchange  would  like  to 
clarify  the  intra-firm  transfer  policy 
when  a  security  is  awarded  with 
competition.  While  the  two-year  period 
is  appropriate  for  permitting  an  intra- 
firm  transfer  without  posting,  the 
Exchange  believes  that  a  specialist  unit 
should  be  given  an  opportunity  for  an 
intra-firm  transfer  after  one  year.  As  a 
result,  for  securities  awarded  with 
competition,  after  one  year  has  elapsed, 
the  CSAE  will  consider  requests  for  an 
intra-firm  transfer  if  the  security  is 
posted,  in  order  to  permit  other 
s{>ecialist  units  and  co-specialists  to 
apply  to  trade  the  issue. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act '  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
imp>ediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  vdll  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  comments  were  solicited  or 
received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  fhe 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  wiU  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  v«rill  be  available  for 
inspection  and  copying  at  the  Exchange. 
All  submissions  should  refer  to  file 
number  SR-CHX-97-29  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication]. 

IV.  Commission's  Findings  and  Order 
Granting  Acx»lerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  carefully 
reviewed  CHX's  proposed  rule  change 
and  has  concluded,  for  the  reasons  set 
forth  below,  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular, 
the  requirements  of  Sections  6(b)(5)  in 
that  it  is  designed  to  prevent  fraudulent, 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  protect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest^ 

The  Commission  finds  that  the 
amended  policy,  as  proposed,  should 
result  in  a  reasonable  balance  between 
the  interests  of  consistency  and 
continuity  with  respect  to  the  trading  of 
an  issue  by  a  particular  specialist  and 
that  of  a  specialist  in  having  the 
flexibility  to  deregister  in  an 
unprofitable  issue.  Under  the  pilot 
program  as  approved  in  September,  for 
a  security  that  was  awarded  in 
competition,  a  co-specialist  wishing  to 
transfer  that  issue  to  another  co- 
specialist  in  the  firm  before  the  two 
years  had  elapsed  might  find  it  easier  to 
deregister  after  one  year  and  have 
another  co-specialist  in  the  specialist 
imit  apply  for  the  issue  again.  Similarly, 
for  a  security  that  was  awarded  without 
competition,  a  co-specialist  would 
deregister  within  three  months  to  allow 
another  co-specialist  in  the  firm  to 
apply  for  the  security  again  rather  than 
have  to  wait  the  full  six  months.  The 
change  will  remove  the  need  for 
deregistration  prior  to  mnking  an  intra- 
firm  transfer. 

Overall,  the  Commission  concludes 
that  the  proposed  changes  are  minor  but 
may  encourage  CHX  specialists  to 
register  in  additional  seciuities  that 
might  otherwise  remain  in  the  cabinet. 
This,  in  turn,  could  add  to  the  depth 


»15U.S.C78llbM5). 


*In  approving  this  rule,  the  Commission  notes 
that  is  has  considered  the  proposed  rule's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C  78c(0. 
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and  liquidity  of  the  market  for  such 
additionally  listed  seciuities. 

Finally,  the  Commission  notes  that 
the  proposed  change  to  the  pilot 
program  does  not  alter  the  notification 
requirement  to  order  entry  firms,  and 
the  effoctive  date  of  a  specialist's 
deregistration. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
changes  to  be  in  effect  for  as  much  of 
the  pilot  program  as  possible  thereby 
allowing  CHX  to  better  assess  the  effects 
of  these  changes  to  be  assessed  prior  to 
the  expiration  of  the  pilot.  In  addition, 
the  rule  change  that  implemented  the 
pilot  program  was  published  in  the 
Federal  Register  for  the  full  comment 
period  and  do  comments  were  received. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Sections  6  and 
19(b)  of  the  Act  ^  to  accelerate  approval 
of  the  proposed  rule  change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CHX-97-29) 
is  hereby  approved  on  sin  accelerated 
basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  97-31394  Filed  11-28-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Raleaaa  Na  34-39346;  RIe  Na  SR-NASO- 
97-79] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Fees  and 
Hearing  Session  Deposits  for  the 
Arbitration  of  Claims  by  Public 
Investors,  Members  and  Associated 
Persons 

November  21, 1997. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 


hereby  given  that  on  October  29, 1997,* 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Conmiission  is  publishing  this  notice  to 
solicit  conunenta  on  the  proposed  rule 
change  fitim  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substamx  of 
thePropoaed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rules  IM-10104, 10205  and 
10332  of  the  NASD's  Code  of 
Arbitration  Procedure  ("Code")  to 
increase  the  arbitrator  honoraria  and  the 
arbitration  filing  fees  and  hearing 
session  deposits  for  intra-industry  and 
public  investor  arbitrations 
administered  by  NASD  Regulation. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

IM-10104.  Arbitrator's  Honorarium 

All  persons  [serving  on  panels  of 
arbitrators  pursuant  to  Rule  10104  of] 
selected  to  serve  as  arbitrators  pursuant 
to  the  Association's  Code  of  Arintration 
Procedure  shall  be  paid  an  honorarium 
for  each  hearing  session  (incJuding  a 
prehearing  conference)  in  which  ^ey 
participate  [while  in  the  performance  of 
said  duties). 

The  honorarium  shall  be  $[150)200 
for  [a  single]  each  hearing  session  [, 
$225  for  a  double  session],  $50  for  travel 
to  a  canceled  hearing,  and  $[50]  75  per 
day  additional  honorarium  to  the 
chairperson  of  the  panel.  The 
honorarium  for  a  case  not  requiring  a 
hearing  (is  $75  per  case]  shall  be  $125. 

10205.  Schedule  of  Fees  for  Industry 
and  Clearing  Controversies 

(a)  At  the  time  of  filing  a  Claim, 
Counterclaim,  Third  Party  Claim,  or 
Cross-Claim  in  an  industry  or  clearing 
controversy  which  is  required  to  be 


'IS  U.S.C  78f  and  78s(bX2). 

•15U.S.C78«(bK2). 

•  17  CAR  200.3O-3(aKl2). 


■  The  NASD  submitted  Amendment  No.  1  to  the 
proposed  rule  filing  on  November  14. 1997,  the 
substance  of  which  is  incorporated  into  this  notice 
and  the  proposed  rule  filing.  See  letter  bom  John 
M.  Ramsay.  Deputy  General  Counsel.  NASD 
Regulation,  to  Katherine  A.  England,  Assistant 
Director,  Market  Regulation,  Commission,  dated 
November  12. 1997  ("Amendment  No.  1"). 


submitted  to  arbitration  before  the 
Association  as  set  forth  in  Rule  10201, 
above,  a  party  who  is  a  member  shall 
pay  a  non-refimdable  filing  fee  and  shall 
remit  a  hearing  session  deposit  to  the 
Association  in  the  amoimts  stated  in 
paragraph  (k)  unless  such  fee  or  deposit 
is  specifically  waived  by  the  Director  of 
Arbitration.  A  party  who  is  an 
associated  person  shall  pay  a  non- 
refundable filing  fee  and  shall  pay  a 
hearing  session  deposit  in  the  amounts 
specified  for  customer  claimants  in  Rule 
10332.  If  the  associated  person  is  a  joint 
claimant  with  a  member,  the  member 
shall  pay  a  non-refundable  filing  fee 
and  shall  pay  a  hearing  session  deposit 
in  the  amounts  specified  in  paragraph  ' 
(k)  of  this  Rule.  Where  multiple  hearing 
sessions  are  required,  the  arbitrator(s) 
may  require  any  of  the  parties  to  make 
additional  hearing  deposits  for  each 
additional  hearing  session.  In  no  event 
shall  the  amount  deposited  by  all 
parties  per  hearing  session  exceed  the 
amount  of  the  largest  initial  hearing 
deposit  made  by  any  party  under  the 
paragraph  (k)  below. 

(b)  No  change) 

(c)  No  change. 

(d)  No  change. 

(e)  If  the  dispute,  claim,  or 
controversy  does  not  involve,  disclose, 
or  specify  a  money  claim,  the  non- 
refundable filing  fee  assessed  on  a  party 
who  is  a  member  shall  be  $500.  If  the 
dispute,  claim,  or  controversy  does  not 
involve,  disclose,  or  specify  a  money 
claim,  the  hearing  session  deposit  to  be 
remitted  by  a  party  shall  be  $1000 
($600).  These  amounts  may  be  adjusted 
by  the  Director  of  Arbitration  or  the 
panel  of  arbitrators  may  require  the 
maximum  amount  specified  in  the 
schedule  [$1,000]. 

(f)  No  change. 

(g)  No  change, 
(h)  No  change. 

(i)  If  an  eligible  matter  is  submitted 
for  arbitration  as  a  large  and  complex 
case,  under  the  procedures  set  forth  in 
Rule  10334,  or  under  procedures  agreed 
upon  by  the  parties,  following  the 
Administrative  Conference  specified  in 
Rule  10334(b),  the  fees  and  deposits  for 
such  matter  shall  be  those  set  forth  in 
the  schedule  of  fees  for  claims  over 
$10,000,000  [$5,000,000]. 

(j)  No  change. 

(k)  Schedule  of  Fees 
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Schedule  of  Fees 


Amount  in  dispute  (exclusive  of  interest  and  expenses) 


$.01-$1 ,000  ;. 

SI  .000.01-$2.500  :„. 

$2.500.01-$5,000  

$5,000.01-«10,000  

$1 0,000.01  -$25,000  : 

$25.000.0r-<30,000 „ 

S30.000.01-$50.000  

$50,000.01  -$1 00,000  .>..„„ 

$1 00.000.01-$500,000  

S5oo.ooo.oi-jr.ot».ooo 

$i.oeo,ooo.oi-S5,ooojxio  „ 

I0mff5,000.000.01-$10.000.000.00 . 
Over  $10.000.000 


Claim  filing 
fee 


$;?oo[500] 

S300[500] 

$400(500] 

$500 

$750 

$7,000  [500] 

$7,000(500] 

$1.0001500] 

$/,000  (500) 

$1,250 

$2,00p[5OC(i 

$2,500  iaoo\ 

$5,000 


Deposit  for 
cases  to  be 
decided  on 
ttie  paper 
record  (sinr)- 
piified>] 


$25(75] 

560(75] 

$125\7S\ 

$250  [7q 

$300 

NA 

HA 

NA 

NA 

AM 

NA 

NA 

AM 


Hearing  Session  Deposit 


OneaibitrB- 
tor'fii 


$25(300] 

$50(300] 

$t25  (300) 

$250(300] 

U50 

$450(300] 

$450(300] 

$4aP(300^ 

$450'(300^ 

U5V 

$45(^(300^ 

S4Sai3O0*\ 
$45(P 


Three  arbilra- 

tors^Ji 


■  Sim^ified  Ait)(tralion  (Wrttiout  Hearing)! 

S  VH  ^E^  ^  naolved  by  dOJne  4A]rt)itrator  oer  /leanng  sess»n,  including  pre-hearina  conferences.  liPer  hearina  sMsinnti 
B  Sf  fS2f! ^Tf^ bK<mf)ree  for  more]  a^rtHtrnto^ per he^ng s^^k^^^Th^T^^] "  ^^  '®**^' 
(4]  Fee  applies  only  to  p(P]re-heanng  4c]onfefences  (OnlyJ  wSia  singS aitoitratar.  »»wnM 


t4A 

NA 

NA 

NA 

AM 

$-600 

$-600 

$750(600] 

$-»,»25(750J 

$1,200 

$»,200  (1.000) 

$/,2a)(1,500] 

$1,200 


10332.  Schedule  of  Fees  for  Customer 
Disputes 

(a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  No  change. 

(e)  If  the  dispute,  claim,  or 
controversy  does  not  involve,  disclose, 
or  specify  a  money  claim,  the  non- 
refundable filing  fise  for  a  public 
customer  shall  he  $250  and  the  non- 
refundable filing  lee  for  an  industry 
party  shall  be  $500[.00].  The  hearing 
session  deposit  to  be  remitted  by  a  party 
shall  be  SiOOO  [$600]  or  such  greater  or 


lesser  amoimt  as  the  Director  of 
Arbitration  or  the  panel  of  arbitrators 
may  require,  but  shall  not  exceed  the 
maximum  amount  specified  in  the 
schedule  [$1,000]. 

(Q  No  change. 

(b)  No  change. 

(n)  If  an  eligible  matter  is  submitted 
for  arbitration  as  a  large  and  complex 
case  tmder  the  procedures  set  forth  in 
Rule  10334,  or  under  procedures  agreed 
upon  by  the  parties,  following  the 
Administrative  Conference  specified  in 
Rule  10334(b),  tiie  fees  and  deposits  for 
such  matter  shall  be  those  set  forth  in 


the  schedule  of  fees  for  claims  over 
$10,000,000  [$5,000,000). 

(1)  No  change 

(j)  No  change 

(k)  Schedule  of  Fees 

For  purposes  of  the  schedule  of  fees, 
the  term  "claim"  includes  Claims, 
Counterclaims,  Third  Party  Claims,  and 
Cross-Claims.  Any  such  claim  made  by 
a  customer  or  associated  person  is 
treated  as  a  ctistomer  claim  for  purposes 
of  the  schedule  of  fees.  Any  such  claim 
made  by  a  member  [or  associated  person 
of  a  member]  is  an  industry  claim. 


Customer  or  Associated  Person  CiAiMANT 


Amount  in 'dispute  (exclusive  of  interest  and  expenses) 


Claim  filing 
fee 


$.01 -$1,000  

$1,000.01-$2,500  ..„. 

$2.500.01 -$5,000  

$5,000.01-$10,000  

$10,000.01-«5,00t) „. 

«25.000.0r-$30,000  ........ 

$30,000.01 -$50,000  

$50.000.01-$1 00,000  

$10b,000.01-S600,000  

$500,000.01-5r,000,000  .. 
$1.000.000.01-$3.000,000 
$3,000.000.01~$S.OOO.OOO 
(Over}$5,000,000.01-5fO,000,000  ._* 


15] 


$25[ 
$  25 
$  50 
$  75 

5725(100] 
$150 

5775(120] 
5225  [150] 
5300(200] 
5375(250] 
5500 
5600 

Over  $10,000.000 .^.^iilZ^ZZIZ  I  ^  '^°°' 


OeposHfor 
cases  to  be 
decided  on 
ttte  paper 
record  (sim- 
plified') 


5  25(15] 
5  50(25] 
$125  (75) 
5250(75] 
5300  (NA) 
AM 
NA 
NA 

tgA 

NA 
AM 
AM 
NA 
AM 


Hearing  session  deposit 


Oneartxtra- 
tor'E!] 


t  251  15] 

5  50(  25] 

5725(100] 

$250  pOO] 

$450 

$450(300] 

5450(300] 

$450^1300*1 

$4S0»(300*] 

$4503(300'*1 

$450' 

$450' 

$450^^00*1 

$450' 


Three  artxtra- 
tors^S] 


NA 

NA 

NA 

NA 

AM 

$  400 

5  6O0(  400] 

5  750^  500] 

$1,1251  750] 

57,200(1,000] 

57,200 

$1JIOO 

57,200(1,500] 

57,200 


(1  Simplified  Arbitration  (Without  Hearing)]. 

'PJ  7?>e  dispute  is  resolved  by  0(O]ne  a(A)rbitrator  per  hearing  session,  induckng  pre-hearing  conferences. 
n^  The  dispute  is  resolved  by  CT]hree  [or  more]  4A]rbitrators  per  hearing  session.  [(Per  hearing  session)] 
14]  Fee  apphes  only  to  rtP)re^»earing  c(C)onferences  (Only]  with  a  single  arbitrator 


[(Per  Hearing  Session)]. 
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Member  [Industry]  Claimant 


Amount  in  dtapule  (exclusive  of  interest  and  expenses)  aitoltttois^pl 


CWm  NinQ 
fee 


Deposit  lor 
cases  to  tM 
decided  on 
the  paper 
record  fsim- 
pMtodM 


Hearing  Session  Deposit 


One 


Ttwee  art)itra- 
lor'[Z] 


$.01-$1,000  

$1.000.01-$2.500  

$2,50a01-$5.000 

$6.000.01-$10,000  

%^o.ooo.o^-s^s.ooo 

$25.aaao7-t30.ooo  . 

$30.000.01-<SO,000 

$60.ooaoi-$i  00.000  _ 
$ioo,ooaoi-<50o,ooo ... 
$600,000.01-$  }.at».a» 
$f,atx),0(xiu>f-$5.ooo.ooo 

Pver)  S6.000,(]00.01S1 0.000,000 
Om  $10,000.000 


..K. 


$200(500] 

$aoo  (500] 
$4ao(50(q 

$600 

ti. 000  isoai 
$1,000  ^socn 
$1,000  [SOCH 
$1,00015001 
$1,250 
$2,000  ^XOi 
$2,500  fXOi 
$6,000 


$25(75) 

$25(300] 

$50(75] 

$50(300) 

$f  25(75] 

S12SP0CH 

$250  [75] 

$250(3001 

$300 

S45D 

NA 

$450  [300] 

NA 

$450^001 

NA 

$450^^00*] 

MA 

S4503(300*l 

NA 

$450^ 

NA 

$450^^00*1 

NA 

$450  ^xn^ 

AM 

$450* 

NA 

NA 

NA 

NA 

NA 

$800 

$000 

$7S0V00i 

ft.f25[75q 

$1,200 

$1,200[^,fKai 

Sr,2O0  (1,500) 
$1,200 


n  SimplHied  Artilralion  (Without  Hearing)] 

^F\Jn»  ifapute  is  nsoived  by  <^0^  a^^tt/nnXfx  per  heanng  session,  inckiding  pre-heming  confenncm.  ((Per  Hearing  Session)) 

'P  The  dtipute  s  reaotved  6f  ^rfnnt  kx  more]  a(Art)itralors  per  hearing  session.  ((Per  hewing  session)] 

'n  Fee  apiptea  only  Ho  p(P]re-hearir)g  qC]onlerences  (Only)  m^  a  single  artHralor. 


n.  Sdf-Ragnlatory  Ofymigatfam's 
StataOBent  of  tbe  Purpoae  oC  and 
Statntory  Baais  &»-.  die  Propoaad  Rule 


In  hs  filing  with  the  CommiMion.  the 
self-regulatory  organization  included 
statements  cx>nceming  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-re^atory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

BcKJcground  and  Introdiiction 

NASD  Regulation  is  proposing  to 
amend  the  NASD's  Code  of  Arbitration 
Procedure  to  increase  the  filing  fees  and 
hearing  session  deposits  charged  to 
public  investors,  member  firms  and 
associated  persons  for  arbitrating 
disputes  under  the  Code.  In  addition, 
NASD  Regulation  is  proposing  to 
increase  the  honoraria  pwid  to 
azbitraton.' 


»Thi»  rule  filing  replacsa  SR-NASD-«7-39.  in 
which  NASD  Ragulation  originally  propoaad  the 
unendinenU  to  the  filing  tse*  aod  heehog  ■ewion 
deposits  that  are  coctained  in  thi*  filing.  Aa 
diacuaaed  below,  in  this  filing  NA50  Regulation  haa 
modified  soma  of  the  fee  changes  propoMd  in  SR- 
NASD-97-30  to  align  the  feet  charged  more  doaaly 
with  the  Office  of  Dispute  Resolution's  ("Office") 
I  ooata  of  administering  arfaitratioD 

.  In  addition,  the  budget,  revaoue  and 


In  support  of  the  proposed  rule 
change,  below  is  a  discussion  of  NASD 
Regulation's  arbitration  program 
operating  costs  and  revenue,  new 
initiatives  for  improving  the  arbitration 
program,  and  a  general  description  of 
filing  fees,  hearing  session  deposits  and 
forum  fiaes  charged  in  arbitration 
proceedings.  In  addition,  the 
development  of  the  proposed  fee 
increases  is  describod.  Finally,  a 
narrative  description  of  the  proposed 
rule  change  is  provided. 

Operating  Costs  and  Revenue.  NASD 
Regulation's  Office  of  Dispute 
Resolution  ("Office"),  and  its 
predecessors,  have  been  administering 
arbitrations  for  the  Association  since 
1969.  Since  1972  NASD  Members  have 
been  required  to  submit  disputes  to 
arbitration  upon  the  request  of  a 
ciistomer,  another  member  or  an 
associated  person.  Submission  of  claims 
to  arbitration  by  public  investors  was 
largely  voltmtary  until  1987  and,  as  a 
result,  the  program  handled  a  relatively 
small  number  of  cases  each  year. 
Following  the  United  States  Supreme 


coat  figures  used  throughout  this  filiDg  reflect  the 
most  ctiirent  information  about  the  aibitiatioo 
prooaaa. 

Since  SR-NASD-97-39  was  Sled,  the  NASD  haa 
completed  its  1998  budget  process.  The  Office's 
revised  1 998  revenue  and  expense  figures  from  the 
1998  Budget  (set  forth  in  Table  1)  reflect  significant 
savings  resulting  from  the  NASD's  "Reinvesting  for 
Our  Future"  prtigram.  This  program  required  NASD 
departmenta  to  identify  areas  within  their 
operations  where  savings  could  be  achieved,  in 
addition,  the  Office's  1997  revenue  and  cost 
experience  through  the  end  of  September  1997.  and 
including  the  new  member  surcharges  implemented 
on  July  1, 1997,  caused  NASD  Regulation  to  revise 
the  Office's  ptoiacted  1998  revenues  and  coats.  The 
revised  revenue  aod  coat  projectioos  are  reflected 
in  this  rule  filing. 


Cotut's  1987  decision  in  Shearson/ 
American  Express.  Inc.  v.  MclAahon. 
482  U.S.  220.  96  L.Ed.2d  185. 107  S.Ct 
2332,  affirming  the  enforceability  of 
customer  predispute  arbitration 
agreements,  the  arbitradon  caseload 
grew  rapidly  and  the  program  now 
handles  more  than  6,000  cases  annually. 

The  Office's  operating  costs  have  been 
funded  from  filing  fees  (charged  to  any 
party  filing  a  claim  in  arbitradon), 
forum  fees  (charged  for  each  hearing 
session  held  in  an  arbitration  and 
allocated  by  the  arbitrators  in  the  award 
to  the  parties),  and,  more  recenUy. 
member  surcharges  (charged  to  any 
member  named  in  a  claim  and  to  any 
member  when  an  employee  of  the 
member  is  named  in  a  claim).  The 
difference  between  the  revenue 
collected  in  fees  and  the  cost  of 
administering  the  program  has  been 
made  up  from  the  general  member 
assessment  revenue  collected  by  the 
Association  bom  all  of  its  members.  As 
the  number  of  cases  has  grown,  and  the 
cost  and  complexity  of  administwing 
arbitration  proceedings  have  increased. 
NASD  Regulation  has  sought  to  increase 
the  fees  in  order  to  shift  the  costs  of  the 
program  primarily  to  its  member  users. 
In  1994,  for  example,  NASD  Regulation 
began  charging  members  a  non- 
refundable fee  if  the  member  or  an 
associated  person  of  the  member  was 
named  in  an  arbitration  proceeding — the 
"member  surcharge." 

In  spite  of  the  effort  to  shift  the  costs 
to  service  users,  the  Office  is  not 
collecting  sufficient  user  revenue  to 
cover  its  costs.  For  example,  as  the  table 
below  illustrates,  in  1996  the  cost  of  the 
dispute  resolution  program  exceeded  fee 
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revenue  by  $11.3  million.  For  1997, 
even  with  the  implementation  of 
substantial  increases  in  the  member 
surcharge  and  an  increase  in  revenue 


Revenue  .. 
Expenses 


The  revenue  shortfell  in  the  program 
is  currentiy  made  up  fit>m  general 
assessment  revenue;  however,  NASD 
Regulation  is  developing  further 
increases  in  the  member-user  fees  to 
close  the  budget  gap.  There  will  not  be 
any  further  increases  in  fees  charged  to 
public  investors  in  the  foreseeable 
future. 

New  Initiatives  to  Improve  the 
Arbitration  Program.  In  January  1996, 
the  NASD's  Arbitration  Policy  Task 
Force  ('Task  Force")  released  its  report 
on  Securities  Arbitration  Reform.  The 
Task  Force's  report  made  numerous 
recommendations  to  improve  the 
arbitration  process.  Some  of  the 
recommendations,  such  as  early 
appointment  of  arbitrators,  have  been 
implemented.  Other  recommendations, 
such  as  selecting  arbitrators  by  a  list 
selection  method,  involve  significant 
technological  changes  and  changes  in 
the  way  the  Office  administers 
arbitration  cases.  And  still  others,  like 
increasing  arbitrator  honoraria  to  attract 
and  retain  qualified  arbitrators,  involve 
permanent  increases  in  the  NASD's 
costs  of  operating  the  program. 

Since  the  report  was  released,  NASD 
Regulation  has  been  engaged  in  a  major 
effort  to  implement  the  numerous  Task 
Force  recommendations.  The  Office  also 
has  other  initiatives  underway  to 
improve  the  arbitrator  process.  These 
include  improving  case  processing  and 
administration  by,  among  other  things, 
upgrading  the  computerized  case 
tracking  system  and  hiring  additional 
staff.  Some  of  the  changes,  such  as 
increasing  arbitrator  honoraria  and 
implementing  list  selection  of 
arbitrators,  will  result  in  permanent 
increases  in  the  cost  to  the  NASD  of 
administering  the  dispute  resolution 
program,  while  others,  such  as 


due  to  increases  in  the  arbitration 
caseload,  the  cost  will  exceed  revenue 
by  $16  million.  For  1998.  even  if  the 
proposed  changes  are  approved  and 

Table  1.— Revenues  vs.  Expenses 

Pn  thousands  of  dollars] 


implemented,  the  cost  of  the  program 
will  exceed  revenue  by  $6.1  million. 


1995  Actual 


$0,864 
$17,826 
($8,162) 


1996  Actual 


$13,275 
$24,617 
($11,342) 


1997  Pro- 
jected (with 
menit)er  sur- 
charge in- 
crease effec- 
tive 7/1/97) 


$16,000 
$31,988 
($15,988) 


1908Pn>- 
iectod  (in- 
cludes mem- 
ber sur- 
charpeand 
aft)itrator 
honorarium 
incraase,  txjl 
without  fee 
increase) 


$23,110 
$35,128 
($12,058) 


1998  Pto- 
ieclad(with 
memtwr  sur- 
charge, artii- 
Irator  hono- 
rarium ir>- 


tee  irv 


$29,100 
$35,158 
($6,058) 


improving  case  tracking,  shotild  result 
in  savings.  Implementing  these  changes 
will  substantially  improve  the  feimess 
and  efficiency  of  the  arbitration  process. 
Finally,  die  growth  rate  in  NASD 
Regulation's  arbitration  c»se  load  over 
the  last  ten  years,  and  the  increasing 
length  and  complexity  of  arbitration 
cases,  are  generating  additional  cost 
pressures  on  the  Office  in  its  continuing 
efforts  to  meet  the  needs  of  users  of  the 
dispute  resolution  services.^ 

The  amendments  to  the  fee  schedules 
proposed  in  this  rule  change  will  serve 
to  close  some  of  the  user  revenue  gap 
that  currentiy  exists  in  funding  the 
Office's  direct  costs  of  providing 
arbitration  services.  However,  the 
revenue  from  the  proposed  fee  increases 
on  public  investors  vriU  not  be  used  to 
fund  the  development  of  new  systems  or 
the  implementation  of  the  Task  Force's 
recommendations.  The  exception  to  this 
is  the  early  appointment  of  arbitrators, 
a  Task  Force  reconmiendation  that  has 
already  been  implemented,  and  the 
proposed  iiuaeases  in  arUtrator 
honoraria,  which  will  be  an  increase  in 
the  Office's  direct  cost  of  administering 
arbitrations.  Both  of  these  initiatives 
directiy  benefit  public  investors,  the 
first  by  improving  the  efficiency  of 
arbit)ration,  the  second  by  attracting  and 
retaining  a  higher  caliber  of  willing, 
committed  arbitrators. 

General  Description  of  Filing  Fees, 
Hearing  Session  Deposits  and  Forum 


*The  number  of  caaea  filed  with  NASD 
Regulation's  Office  of  Dispute  Resolution  in  the  firat 
five  months  of  1997  is  up  16  percent  over  the  same 
period  in  1996.  The  number  of  caaaa  filed  annuaUy 
has  risen  from  2,886  in  1987  to  an  eatinutad  6.247 
in  1997  baaed  on  the  number  of  cases  filed  in  the 
first  nine  months  of  1997,  a  116  percent  increase. 
NASD  Regulation  pro^acU  that  over  6,900  caaes  will 
be  filed  in  1996,  an  increaaa  of  139  percent  over 
1987. 


Fees.  The  fees  and  deposits  for 
arbitration  proceedings  fall  into  three 
categories:  (1)  filing  fiees  (including 
member  surcharges);*  (2)  hearing 
session  deposits;  and  (3)  forum  fees. 

Filing  fees  are  submitted  by  the  party 
filing  a  claim.  Filing  fees  are  required 
for  all  claims,  including  cross-claims, 
coimterclaims  and  third  party  claims. 
For  example,  if  a  public  investor  files  a 
claim  against  two  members,  the  investor 
pays  a  filing  fee  specified  in  Rule  10332 
for  public  investor  claimants  based  on 
the  aggregate  amount  claimed.  If  one 
member  then  files  a  counterclaim 
against  the  public  investor,  the  member 
pays  the  filing  fee  specified  in  Rule 
10332  for  industry  claimants  based  on 
the  aggregate  amoimt  claimed  iii  the 
counterclaim.  If  the  member  then  files  a 
cross-claim  against  the  other  member 
firm  respondent  or  a  third  party  rUim 
against  another  member,  the  member 
p>ay8  another  filing  fee  as  specified  in 
Rule  10332  for  industry  claimants  based 
on  the  aggregate  amount  claimed  in  the 
cross-claim  and  the  member  who  is  a 
third  party  respondent  pays  a  member 
surcharge  based  on  the  aggregate 
amoimt  claimed  in  the  third  party 
claim.  The  members  each  pay  one 
member  surcharge  when  they  are 
brought  into  the  case,  whether  through 
a  claim,  coimter-claim,  cross-claim  or 
third  party  claim. 

A  hearing  session  deposit  is  required 
for  arbitrations  where  hearings  will  be 
held  and  is  intended  as  an  advance 
pajrment  for  the  Office's  cost  of 
conducting  one  hearing  session.  If  the 
arbitrators  determine  that  several 


*  Member  surcharges  impoeed  pursuant  to  Rule 
10333,  are  intended  to  shift  some  of  the  costs  of  the 
dispute  resolution  program  to  the  members  wlio  H« 
actually  named  in  caaes  and,  therefore,  are  the 
primary  users  of  the  program. 
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hearing  sessions  may  be  necessary,  Rule 
10332(a)  permits  them  to  order  the 
parties  to  make  additional  hearing 
session  deposits.  The  cost  of  conducting 
a  hearing  session  includes  arbitrator 
compensation  and  travel  expenses, 
hearing  conference  rooms,  and  staff 
work  and  expenses.  All  parties  are 
required  to  pay  the  hearing  session 
deposits  specified  in  Rules  10205  and 
10332.  Any  member  firm  filing  a  cross- 
claim,  counterclaim,  or  third  party 
claim  against  a  public  investor  must  pay 
the  hearing  session  deposits  specified 
for  industry  claimants  in  Rule  10332.  In 
addition,  if  a  case  is  settled  or 
withdrawal  more  than  eight  dajrs  before 
a  hearing  is  held,  the  hearing  session 
deposit  is  refunded;  in  the  Office's 
experience  this  occurs  two-thirds  of  the 
time. 

Forum  fises  are  NASD  Regulation's 
charges  that  are  assessed  by  the 
arbitrators  to  the  parties  for  conducting 
hearings  where  evidence  and  testimony 
is  presented.  The  fees  are  based  on  the 
number  of  hearing  sessions  scheduled 
and  conducted.  Thus,  forum  fees  can  be 
assessed  even  if  there  is  no  final  award. 
Forum  fees  assessed  by  the  arbitrators 
are  paid  to  NASD  Regulation,  not  to  the 
arbitrators,  and  the  arbitrators' 
compensation  is  not  affected  by  the 
amount  of  forum  fees  assessed  or 
collected.  The  arbitrators  can  assess 
forum  fees  for  each  hearing  session  up 
to  the  maximum  hearing  session  deposit 
that  the  party  is  required  to  pay  under 
Rule  10332.  For  example,  under  the 
proposed  rule  change,  the  hearing 
session  deposit  for  a  public  investor 
with  a  $100,000  claim  is  S750. 
Therefore,  if  an  arbitration  took  four 
hearing  sessions  (two  full  days),  the 
arbitrators  could  assess  a  maximum  of 
$3,000  in  fiDTum  fees.'  The  aibitrators 
can  assess  the  forum  fees  evenly 
between  the  parties,  or  apportion  the 
fees  in  any  other  manner,  including 
assessing  all  forum  fees  against  one 
patty.  The  arbitrators  can  also  determine 
to  assess  only  part  of  the  forum  fees 
against  one  party  (the  respondent,  for 
example)  and  not  assess  any  forum  fees 
against  another  party  (the  claimant,  for 
example).  Any  fonun  fee  assessed 
against  any  party  is  reduced  by  the 


amount  of  hearing  session  deposits 
already  paid  by  the  party. 

Development  of  Proposed  Fee  Increases 

As  a  result  of  the  continuing  growth 
of  the  program  and  the  current  and 
projected  opiating  revenue  shortfalls, 
NASD  Regulation  determined  that 
changes  to  the  funding  mechanisms 
were  necessary.  Moreover,  as  discussed 
below,  the  fees  collected  imder  the 
current  schedule  do  not  come  close  to 
covering  the  NASD's  costs  of  providing 
the  arbitration  service.  In  order  to 
ensure  that  the  changes  were 
appropriate  to  the  goals  of  the  program 
and  fair  to  its  users,  NASD  Regulations 
established  guidelines  for  fee  increases 
and  analyzed  the  program  to  identify 
the  cost  of  each  service.^  In  addition, 
NASD  Regulation  identified  the  member 
users  of  the  program. 

In  1996.  case  volume  for  the  entire 
program  (public  investor  and  intra- 
industry  arbitration)  was  analyzed  to 
obtain  a  profile  of  the  users  of 
arbitration  services  and  to  project  the 
impact  of  future  fee  changes  upon 
member  firms.  ^  This  analysis  revealed 
that  only  753  firms  (14  percent)  out  of 
approximately  5,500  NASD  member 
firms  had  been  parties  to  arbitration 
cases.  Of  these  753  firms,  88  firms  (12 
percent)  accounted  for  over  50  percent 
of  the  case  volume.  Each  of  these  88 
firms  reported  revenues  in  excess  of 
$100  million  on  their  FOCUS  filings."  In 
contrast,  firms  that  rejmrted  revenues  of 
less  than  $500,000  accounted  for  only  9 
percent  of  NASD  member  firms  and  less 
than  Spercent  of  the  total  projected  case 
load.  Thus,  a  small  niunber  of  Urge 
firms  are  involved  in  more  than  50 
percent  of  all  arbitration  cases.  NASD 
Regulation  considers  these  firms  to  be 
the  primary  and  most  frequent  member 


*  Arbitrators  mini  Corum  faM  in  the  awwd.  The 
Office  koept  track  of  the  aumber  of  hearing  leanoiif 
held,  the  hearing  leeaion  charge  to  be  applied  and 
■ny  otiiar  fees  paid  or  incurred  (such  as  filing  or 
fMtfimtmtmt  fees  and  hearing  session  deposits) 
■nd  adalaei  the  aibitrators.  The  arbitrators  Ibao 
determine  how  much  of  the  fees,  if  any.  each  party 
will  be  responsible  for  paying,  sometimes  setting 
forth  liability  for  the  fees  in  percentages  and 
specifying  individual  or  joint  and  several  liability 
for  tiaa  Ims.  Finally,  the  award  will  sat  fofth  the 
•pacific  amounts  of  fees  owed  by  each  party. 


•The  NASD  Regulation  Board  of  Directors  fbrmad 
a  Subcommittee  on  Aibitiatiaa  Fees  to  examine  the 
currant  revenue.  c4kt  and  fee  atractura.  and  to 
rscommend  changes.  The  SuboMBmittaa  waa 
cxuapoaed  of  three  public  maaihais  Qamna  E. 
Burton.  CalPERS:  Bonnie  Guitoa  Hill.  runea-Mirror 
Corp.:  and  William  S.  Lapp.  Eaq..  Lapp.  Lauiia. 
Libra,  Ahramaon  k  Tbontsoa.  board  n>a«»bei  of  the 
Public  Inveators  Aibilratica  Bar  Aaaocialion  and 
member  of  NASD  Ragulatioo'i  National  Ajbitatkia 
and  Mediation  Committee  (NAMC))  and  three 
securities  industry  members  (Raymond  E. 
Wooldridgs.  Southwest  Securities  Group.  Inc.. 
NAMC  membor  and  Chairnian  of  NAMCs  Finance 
Subcommittee,  and  former  Vice-Chairman  of  NASD 
Regulation's  Board  of  Directors;  Philip  S.  Cottona, 
Rutherford.  Brown  k  Catherwood.  Inc..  Chairman  of 
NAMC  and  former  member  of  NASD  Regulation's 
Board  of  Directors:  and  O.  Ray  Vaas.  Merrill,  Lynch. 
Pince.  Fenner  k  Smith.  Inc.  member  of  NASD 
Regulation's  Membership  Committee). 

'  See  Table  3.  infra,  for  a  summary  of  the  anatysia. 

*  FOCUS  Reports  (Financial  and  Operational 
Combined  Uniform  Single  Reports)  are  submitted  to 
the  NASD  pursuant  to  SEC  Rule  I7a-5  by  member 
firms  to  report  on  the  member's  net  capital  and 
general  financial  poaitioo. 


users  of  the  service  and,  therefore, 
believes  it  is  appropriate  for  any  fee 
changes  to  shift  member  costs  to  these 
member  users.  The  proposed  rule 
changes,  including  the  changes  to  the 
member  siucharge  adopted  in  July  1997. 
largely  accomplish  this  goal.  In 
addition,  any  future  changes  to  the  fee 
structure  will  transfer  any  additional 
costs  to  these  primary  users  of  the 
pronam. 

l^e  Office  has  analyzed  the  overall 
flow  of  revenue  &om  usera  of  the 
arbitration  services  for  the  twelve 
months  ending  August  31, 1997.  After 
calculating  filing  and  other  fees  with 
fonun  fees  actually  paid  by  public 
investors  and  refunds  received  by 
public  investors,  the  data  show  that 
public  investors  ciuxently  are  assessed 
approximately  $3.5  million  of  $15.3 
rniilion  in  fee  revenue  collected  bom 
users.  This  is  23  percent  of  the  total  fee 
revenue.  Althou^  the  time  periods  are 
not  directly  comparable,  the  revenue 
contribution  of  public  investors  over  the 
twelve  months  ended  August  31, 1997 
is  less  than  12  percent  of  the  $29.8 
million  calendar  year  1997  projected 
total  cost  of  running  the  dispute 
resolution  program.  Public  investors, 
however,  file  approximately  80  percent 
of  the  new  claims  filed  with  the  Office 
each  year.  Moreover,  even  though  some 
of  thMe  revenue  contribution  figures 
will  vary  because  of  differences  in  case 
volume,  fonun  fee  allocations  and  other 
fectors,  NASD  Regulation  believes  that 
the  total  relative  revenue  contributions 
of  public  investors  and  members  will 
not  change  substantially  after  the 
proposed  fee  changes  are  approved. 

Overall,  NASD  Regulation  expects 
that  the  fee  changes  proposed  in  this 
rule  filing  and  the  member  siucharge 
changes  implemented  earlier  in  1997 
will  generate  approximately  $11.5 
million  in  additional  revenue.  The 
combination  of  Increases  in  fees  (filing 
fees,  member  surcharges  and  hearing 
session  deposits)  charged  to  membm 
will  generate  $8.4  million  in  additional 
revenues  (73  percent  of  total  additional 
revenues  to  be  generated  by  the  fee 
changes).  Even  with  this  additional 
revenue,  the  Office  will  continue  to 
incur  operating  shortfeUs  of  mora  than 
$6.1  million. 

Guidelines  for  Proposed  Fee 
Increases.  In  developing  the  proposed 
rule  change,  NASD  Regulation 
identffied  several  important  principles 
to  guide  its  decisions  on  the  appropriate 
faes  for  the  ariHtration  service  it 
provides: 

•  The  current  ratio  of  public  investor 
faes  to  member  fees  shoiild  not  change. 
Currently  public  investors  pay 
approximately  23  percent  of  ^e 
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arbitration  service  fees  and  memben 
pay  77  pert»nL 

•  The  fees  should  not  create  a 
financial  barrier  to  prevent  a  public 
investor  from  seeking  arbitration.  The 
maximum  fee  charged  to  public 
investon  should  not  exceed  the  direct 
costs  of  proTiding  the  service  and  public 
investon  should  be  permitted  to  ask  the 
Office  to  waive  the  fees  in 
circumstances  of  firtanr^fij  hardship. 

•  The  fises  for  a  public  investor  to  file 
a  case  in  arbitration  (the  filing  fee  plus 
hearing  session  deposit)  must  be  less  or 
no  more  than  the  initial  fee  charged  to 
the  member  named  in  the  aribration  (the 
member  smchaige). 

•  The  revenue  contribution  plan 
should,  to  the  extent  poasiUe,  impose 
costs  on  the  member  firms  that  use  the 
program. 

•  Any  fee  increases  for  public 
investon  should  be  allocated  to  reduce 
the  revenue  shortfall  for  direct 
arbitration  services  alone.  Additional 
fee  increases  to  cover  revenue  shortfalls 
for  other  dispute  resolution  programs 
and  indirect  operating  costs  would  be 
assessed  to  member  usen  of  the  dispute 
resolution  programs. 

Actinty-Bated  Cost  Analysis.  In  ordw 
to  undmtand  better  the  costs  of 
administering  the  dispute  resolution 
program.  NASD  Regulation,  assisted  by 
the  accounting  firm  of  Coopen  ft 
Ljrbrand,  conducted  an  activity-based 
costing  study  to  identify  more 
accurately  the  Office's  current  costs  and 
link  specific  activity  costs  to  the 
services  provided.  This  study  identified 
fifty-two  separate  arbitration  s«vice 
activities  and  determined  the  total 
direct  cost  of  performing  each  activity. 

In  addition  to  providing  the  Office 
with  a  better  luiderstanding  of  particular 
activities  and  costs,  the  study  also 
provided  a  program-wide  perspective  of 
the  raw  average  cxMts  and  average  fees 
collected  in  both  simplified  and 
standard  arbitration  cases.  The  study 
showed,  on  a  per  occurrence  basis,  the 
costs  associated  with  activities  such  as: 
(1)  receiving  and  processing  claims;  (2) 
anal3rzing  and  serving  claims;  (3) 
selecting  arbitraton;  (4)  scheduling 
hearings;  and  (5)  conducting  hearing 
sessions.  The  analysis  has  {termitted  the 
Office  to  extrapolate  its  likely  costs  for 
1998  and  compare  them  to  the  revenue 
expected.  This  "Break-Evm  Analysis"  is 
attached  to  this  filing  as  Exhibit  2  and 
is  discussed  below. 

The  raw  average  costs  for  particular 
activities  have  been  identified  by 
breaking  down  the  work  of  the  Office 
into  discrete  functions,  such  as 
"Receiving  Claims."  The  cost  of 
performing  these  discrete  functions  is 
then  ident^ed  by  totaling  the  staff 
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houn  and  othm  expenses  devoted  to  the 
functiorL  The  nimiber  of  occuirances  of 
the  function  are  then  identified  and 
counted.  The  niunber  of  times  the 
receiving  claims  function  occure 
matches  the  niunber  of  claims  filed  with 
the  Office  each  year.  The  number  of 
occurredces  of  the  function  is  then 
divided  into  the  total  cost  to  derive  the 
per  occunence  cost  of  the  function,  or 
the  raw  average  cost  The  average  cost 
of  each  function  can  be  multiplied  by 
the  number  of  times  it  occurs  in  each 
case  and  added  to  all  of  the  other 
functional  costs  of  a  case  to  produce  the 
avenge  coet  of  a  hypothetical  case. 

The  costs  assodatad  with  particular 
cases,  however,  fall  along  a  wide 
spectrum  depending  on  the  natiim  of 
the  case.  Cases  that  are  settled  shortly 
after  being  filed  usually  cost  litUe  to 
administer.  Cases  that  involve 
numerous  and  complex  issues, 
numerous  pre-hearing  rulings  and 
conferences  with  the  arbitraton,  lengthy 
hearings  and,  finally,  an  aMrard  are  more 
costly  to  administer  than  other  cases. 
The  Office  has  also  found  that  the  larger 
the  amount  in  dispute,  the  more  cosUy 
the  case  is  to  administer  because  there 
are  usually  more  parties  involved 
(which  makes  communication  more 
costiy  and  time  consuming),  there  are 
more  motions  and  other  disputes  to 
resolve,  and  prehearing  confarence  and 
hearing  logistics  are  more  complicated. 
This  wide  spectrum  of  costs  is  the 
reason  that  the  Office  imposes 
graduated  fees  in  two  stages:  filing  fees 
and  forum  fees  (the  latter  are  partly 
prepaid  through  hearing  session 
deposits). 

Finally,  NASD  Regulation  notes  that 
the  actiidty-based  cost  analysis  is  a 
useful  analytical  tool  for  budgeting  and 
planning;  however,  it  should  not  be 
relied  upon  to  produce  guaranteed  cost 
figures.  The  actual  costs  of  providing 
the  services  can  and  will  vary  due  to 
fectora  that  are  unpredictable  and 
beyond  NASD  Regulation's  ability  to 
control. 

Proposed  Rule  Changes 

In  view  of  the  foregoing,  NASD 
Regulation  is  proposing  to  amend  the 
schedules  of  faes  (including  hearing 
session  deposits)  for  both  intra-industry 
and  public  investor  disputes  to  support 
the  improvement  of  the  arbitration 
service  administered  by  the  Office  and 
to  shift  the  cost  of  administering  the 
service  to  the  usen. 

The  filing  fee  and  hearing  session 
deposit  changes  proposed  in  thi«  rule 
filing  are  discussed  in  four  separate 
categories:  (1)  filing  fees  for  claims  by 
public  investon  against  memben 
("Public  Investor-Member  Disputes"); 


(2)  filing  fees  for  claims  by  memben 
against  public  customen  ("Member- 
Public  Investor  Disputes")  or  other 
memben  or  associated  persons  ("Intra- 
industry  Disputes");  •  (3)  hearing 
session  deposits  in  all  cases  between 
public  investon  and  memben,  and  in 
intra-industry  cases;  and.  (4) 
miscellaneous  changes.  Also  discussed 
are  NASD  Regulation's  proposed 
changes  to  the  arbitrator  honorarium 
schedule.  NASD  Regulation  believes  the 
changes,  taken  together,  will  maintain 
the  curreot  ratio  of  funding  of  the 
arbitration  sexvice  between  public 
investon  and  memben.i° 

Filing  Fees:  Public  Investm-Member 
Disputes.  NASD  Regulation  is  proposing 
to  amend  Rule  10332  to  increase  the 
filing  fee  for  disputes  between  a  public 
investor  claimant  and  a  member 
respoxulent  by  an  average  of  50  percent 
in  nuMt  brackets  (fees  are  based  on  the 
amount  in  dispute,  and  a  range  of 
amounts  in  dispute  (e.g.,  $50,000.01  to 
$100,000)  to  which  a  particular  fee 
applies  is  refarred  to  as  a  bracket)  and 
add  three  new  brackets  to  graduate 
further  the  fae  schedule.  For  example, 
the  old  bracket  of  fees  for  claintt  of 
$10,000.01  to  $30,000  has  been  divided 
into  two  brackets;  one  fitun  $10,000.01 
to  $25,000  with  a  new  filing  fae  of  $125 
(versus  $100  for  the  old  bracket),  and  ^ 
another  from  $25,000.01  to  $30,000  with 
a  new  filing  fae  of  $150.  The  old  bracket 
was  divided  to  take  into  account  the 
new  ceiling  for  simplified  arbitration 
cases,  whidi  was  raised  from  $10,000  to 
$25,000.11  The  largest  filing  fee 
increases  are  for  the  largest  cases;  the 
filing  fee  for  claims  of  more  than 
$10,000,000  is  being  raised  100  percent 
from  $300  to  $600.>2 

Using  the  costs  identified  in  the 
acti'vity-based  costing  study,  NASD 
Regulation  believes  that  in  1998  the 
average  direct  cost  associated  with 
processing  a  simplified  arbitration  case 


•The  proposed  rule  change  tr«ats  associated 
persons  of  members  like  public  customers  for 
purposes  of  fees.  See  discussion,  infra. 

"  For  the  twelve  month  period  ending  August  31, 
1997,  the  net  revenue  contribution  of  public 
investors  was  approximately  S3  5  million.  (Nat 
revenue  contribution  is  calculated  by  identifying 
the  fees  paid,  including  hearing  session  deposits 
and  postponement  fees,  less  the  refunds  and 
I'eallocations  through  assessment  of  costs,  such  as 
forum  fees.)  The  net  revenue  contribution  of 
mnnbers  was  $11.8  million.  NASD  Regulation  is 
proiecting  that  the  combined  additional  revenue 
generated  by  the  proposed  fee  increases  in  this  rule 
filing  and  the  increased  member  surcharge  already 
in  effect  will  be  approximately  $11.6  million.  While 
it  is  not  possible  to  predict  accurately  the  1996  net 
revenue  contributions  of  public  investors  and 
members.  NASD  Regulation  intends  for  the 
proposed  increases  to  maintain  the  same  ratio  of 
public  investor/member  net  revenue  contributioos. 

"See  note  1.  supra. 

"SeeTahla2.inM 
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from  beginning  to  end  will  be 
approximately  $412.  For  a  standard  case 
the  cost  from  Gling  through  all  activities 
up  to  the  prehearing  conference  will 
range  from  $353  through  at  least  $630. 
The  activity  categories  used  to  calculate 
average  claiiD  processing  costs  were:  (i) 
receipt/assignment  of  cases:  (ii)  check 
processing;  (iii)  analyzing  claims;  (iv) 
serving  claims;  (v)  processing  answers; 
(vi)  processing  motions;  (vii)  processing 
counterclaims;  and  (viii)  conducting 
discovery  (except  for  prehearing 
conferences  to  resolve  discovery  issues). 
Activity  costs  that  were  not  included, 
among  others,  were;  (i)  recruiting  and 
training  of  arbitrators;  (ii)  qualifying 
arbitrators;  (iii)  mediation;  and  (iv) 
NASD  corporate  oversight  and  transfer 
pricing  of  services  from  other 
departments. 

For  a  simplified  arbitration  case  the 
proposed  customer  filing  fee  for  a 
$10,000  claim  is  $75.  plus  a  proposed 
$250  simplified  arbitration  fee,  for  a 
total  of  $325,  versus  average  costs  for 
simplified  cases  of  $412.  Because  thne 
are  no  hearings  in  such  cases,  much  of 
the  Office's  cost  is  associated  with 
activities  from  processing  the  claim  up 
through  presenting  it  to  the  arbitrator  for 
a  decision.  By  contrast,  in  cases  where 
hearings  are  conducted,  the  hearings 
constitute  by  far  the  largest  portion  of 
the  cost. 

NASD  Regulation  is  proposing  filing 
fees  designed  to  cover  as  much  of  the 
actual  costs  of  the  arbitration  process 
from  filing  up  to  the  prehearing 
conference  as  is  possible  without 
erecting  barriers  to  entry  into 
arbitration.  For  a  standard  case  in  which 
more  than  $100,000  is  in  dispute  and 
three  arbitrators  are  appointed,  the 
proposed  customer  filing  fee  is  $300, 
while  the  Office's  average  expenses  for 
administering  the  case  from  filing  up  to 
the  pre-hearing  conference  will  be  at 
least  $477.  The  margins  for  large  bracket 
cases  are  smaller,  but  the  proposed  fees 


do  not  exceed  the  actual  average  cost  to 
provide  the  service. 

NASD  Regulation's  "Break-even 
Analysis"  (attached  as  Exhibit  2) 
illustrates  how  the  Office's  costs  of 
administering  an  arbitration  correlate  to 
the  revenues  obtained  through  filing 
fees  and  hearing  session  deposits  using 
1998  figures  and  the  proposed  fee 
increases.* 3  The  analysis  uses  the 
activity  categories  identified  in  the 
activity-based  costing  study.  For  each 
type  of  activity  the  Office's  total  cost  of 
performing  the  activity  (serving  claims, 
for  example)  is  divided  by  the  nimiber 
of  times  the  particular  activity  occurs  to 
produce  an  approximate  average  cost  for 
each  occurrence  of  the  activity.  These 
activities  and  their  costs  are  then 
charted  sequentially  as  they  would 
likely  occur  in  a  case  to  produce  a 
h3rpothetical  cimiulative  cost  at  each 
major  stage  of  a  case.  This  average  cost 
is  charted  against  the  fee  revenue 
received  in  a  case.  As  noted  above, 
however.  NASD  Regulation  does  not 
regard  the  analysis  as  a  guarantee  that 
in  each  case  each  step  in  the  process 
will  cost  no  more  than  the  average 
predicted  by  the  analysis. 

The  analysis  shows  that  well  before  a 
preheating  conference  is  held  the  claim 
filing  fee  revenue  has  been  used  up  and, 
after  an  award  is  rendered  following  a 


"  Exliibit  2  to  the  proposed  rule  fiHiig  presenU 
examples  of  bow  the  proposed  filing  fees  and  forum 
fees  would  apply  in  particular  types  of  cases  and 
the  Office's  average  costs  of  admioislehng 
arbitration  proceedings  in  such  cases.  The  figure* 
in  the  line  "Net  of  revenues — cost"  show  the  loss 
the  Office  will  incur  in  the  example  when  the 
Office's  costs  are  subtracted  from  the  revenues 
collected.  Similarly,  the  final  figure  in  each 
example  shows  how  much  the  Office  would  lose  in 
such  cases  after  the  Office's  total  costs  are 
subtracted  from  the  revenues  collected,  including 
fortun  fees.  In  addition,  for  comparison  purposes. 
Exhibit  2  includes  the  current  fbrum  feet  that 
would  be  charged  for  the  type  of  case  in  each 
example.  Because  the  cost  figures  set  forth  in 
Exhibit  2  are  averages,  parties  should  not  regard 
them  as  predictive  of  the  actual  cost  of 
administering  their  case. 


hearing,  all  of  the  fee  filing  revenue  and 
forum  fees  that  could  be  collected  in  a 
case  have  been  expended.  The  analysis 
takes  into  accoimt  that  some  activities 
(processing  motions,  for  example)  will 
occur  several  times  in  a  case.  In 
addition,  the  costs  of  some  activities 
(notably,  holding  hearings)  vary  greaUy 
so  that,  ^though  it  is  possible  to 
establish  an  average  cost  for  the  activity, 
the  cost  of  the  activity  in  a  particular 
case  could  be  substantially  higher  or 
lower  than  the  average.  Finally,  in  the 
Office's  experience,  the  cost  of  some 
activities  tends  to  vary  by  the  amoimt  in 
dispute,  with  larger  cases  tending  to 
cost  mora  to  administer  at  certain  stages 
than  smaller  cases.  The  Office  believes 
that  the  cost  variance  may  result  from 
the  increased  contentiousness  of  the 
litigants  when  there  are  significant 
damages  in  dispute  and  there  are 
sometimes  larger  numbers  of  parties 
involved  in  cases  where  large  amoimts 
are  in  dispute. 

While  the  proposed  increases  in  filing 
fees  and  hearing  session  deposits  are 
expected  to  generate  $3.1  million  in 
additional  revenue  bom  public 
investora,  the  increase  will  be  spread 
over  more  than  5.000  cases  and  should 
not  discourage  claimants  from  seeking 
relief.  For  example,  in  cases  where  more 
than  $50,000  is  in  dispute 
(approximately  16  percent  of  the  public 
investor  cases  filed  with  the  Office),  the 
filing  fee  is  increasing  $75  from  $150  to 
$225.  The  increase  of  $75  represents 
less  than  2/10  of  1  percent  of  the 
amount  in  dispute.*^  The  filing  fee 
increases  in  other  brackets  are  similarly 
small  relative  to  the  amoimt  in  dispute: 


«*  By  contrast,  the  filing  fees  of  the  American 
Arbitration  Association  ("AAA")  range  from  $300 
to  S4,000,  depending  on  the  amount  in  dispute.  In 
addition,  the  AAA's  rules  require  the  parties  to  pay 
arbitrator  honorariums  and  other  costs  of  an 
arbitration  proceeding. 
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Table  2.— Percentage  Increase  in  Customer  Fiung  Fees 


101-1,000.00 

$i.ooaoi-2,5oo 

$2,500.01-5,000 

$5,000.01-10,000 

$10,000.01-25,000 
$25,000.01-30.000 
$30,000.01-50,000 


$50,000.01-100,000 

$1W,000.01-600,000 

$1,000,000.01-3,000,000 

$soo.ooaoi-3,ooo,ooo 

$3,ooaoi-6,ooo.ooo 

$5.000.01-10,000.000 

Over  $10.000.000 _ 


Old  fifing 
toe 


$15 

25 

SO 

75 

100 

100 

120 

ISO 

200 

250 

250 

250 

300 

300 


Proposed 
'fifing 
toe 


$25 

25 
50 
75 
125 
150 
175 
225 
300 
500 
375 
600 
600 
600 


Doter 
amount  of 


$10 

0 

0.000 

0 

25 

50 

56 

75 

100 

250 

125 

350 

300 

300 


Percent  in- 


66.67 

0.00 

0 

0.00 

25.00 

50.00 

45.83 

50.00 

50.00 

100.00 

50.00 

14a00 

100.00 

loaoo 


Increase  as 
percent  of 
amount  in 


1.000 
0.000 
0.000 

aooo 

0.250 
0.200 
0.183 
0.150 
0.100 
0.025 
0.025 
0.012 
0.005 
0.005 


Filing  Fees:  Member-Public  Investor 
Dispute*  and  Intra-Industry  Disputes. 
NASD  Regulation  also  is  proposing  to 
amend  Rule  10332  to  increase  the  filing 
lees  where  a  member  files  a  claim 
against  a  public  investor.  The  current 
filing  fee  is  $500  for  all  brackets.  NASD 
Regulation  is  proposing  to  substitute  a 
graduated  filing  fee  be^nning  at  $200 
for  claims  of  $1,000  or  less  up  to  $5,000 
for  claims  over  $10,000,000.  By 
graduating  the  fae  schedule,  the  filing 
fees  are  assessed  proportionately  on  the 
members  based  on  the  size  of  the  claim. 
Thus,  while  the  filing  fees  for  large 
claims  would  increase  substantially,  the 


filing  fees  for  small  claims  would 
actually  decrease.  The  fairness  of  the  fee 
schedule  to  members  with  small  claims 
is  enhanced  by  decreesing  fees  for 
claims  of  $5,000  or  less. 

NASD  Regulation  also  is  proposing  to 
amend  Rule  10205  to  increase  and 
graduate  the  filing  fees  for  intra-industry 
disputes.  Curren^,  the  filing  fees  are 
$500  regardless  of  the  amount  in 
dispute.  NASD  Regulation  is  proposing 
to  graduate  the  filing  fee  from  $200  for 
claims  of  $1,000  or  less  up  to  $5,000  for 
claims  exceeding  $10,000,000  in  order 
to  make  the  filing  fee  feiier  to  rlaiman^ff 
with  small  claims. 


As  noted  above,  in  addition  to  the 
filing  fise  and  hearing  session  deposit 
increases  proposed  in  this  rule  filing, 
NASD  Regulation  has  increased 
substantially  the  surcharge  on  men^bers 
named  as  respondents  in  an  arbitration 
proceeding. IS  Taken  together,  the 
surcharges  and  proposed  fee  increases 
on  members  in  both  public-investor  and 
intra-industry  cases  are  expected  to 
generate  $8.4  million  in  additional 
revenue,  or  73  percent  of  the  total 
revenue  generated.  The  specific  impact 
on  members  is  shown  beiow: 


Table  3.— Impact  of  Fee  Increases  (Including  Surcharges)  on  Memtw  Finns 


Capttailzation.of  linn 


$1  BilNon  ♦ 

$100  Miliion-$1  Bilfion  ... 
$50  Miinon-$100  IMMon 
$25  Mfilioi>-$50  IMilKon  .. 
$10  ll4iliion-$25  IMMnn  .. 

$1  MWiof>-$5  MWion  

$500.000-$1  Million  . 

Less  Than  $500,000 

ToW  


Number  of 
firms 


19 
69 
48 
83 
117 
303 
49 
65 


753 


Number  o( 

cases  (est 

1996) 


2495 
1062 
531 
^1 
766 
1069 
111 
111 


Percent  of 
total 


36.18 

15.40 

7.70 

10.90 

11.11 

15.50 

1.61 

1.61 


100.00 


Estimated 
impact 
(1§98) 


$3,000,000 
1,300,000 
650,000 
900,000 
950.000 
1,300.000 
150,000 
150,000 


8,400,000 


Impact  per 
firm 


$157,896 

18,841 

13.542 

10343 

8,120 

4,290 

3.061 

2.308 


11.155 


The  average  increase  in  cost  to 
member  firms  for  each  case  will  be 
$1,218. 

NASD  Regulation  is  proposing 
increases  in  member-user  contributions 
to  the  dispute  resolution  process 
because  member  firms  have  indicated 
that  arbitration  is  their  prefened  ferum 


"  Rule  filing  SR-NASD-97-40.  filed  for 
immediate  effectiveness  on  |une  12, 1997,  and 
eflsctive  )uly  1, 1997,  steeply  graduated  and 
increaaad  the  surcharge  on  member*  from  a 


for  resolving  public  investor-member 
disputes  through  the  predispute 
arbitration  agreements  that  are  typical  of 
broker-customer  business  relationships. 
Accordingly,  the  proposed  fee  increases 
assess  the  costs  on  the  actual  users  of 
the  program. 


maximum  of  $500  under  the  old  schedule  to  S3,600 
under  the  new  schedule. 

'•  Hearing  session  deposits  are  required  before 
NASD  Regulation  will  schedule  a  hearing  unlets 
waived  l>y  the  Director  due  to  BnanHti  hardship. 


Hearing  Session  Deposits.  NASD 
Regulation  also  is  proposing  to  amend 
Rules  10205  and  10332  to  increase  the 
hearing  session  deposits  i"  for  all  cases 
by  no  more  than  50  percent  in  most 
brackets  (in  the  lowest  brackets 
increases  from  $15  to  $25,  and  $25  to 
$50,  represent  67  and  100  percent 


The  amount  deposited  is  o{bel  against  the  actual 
hearing  costs  incurred.  If  ■  case  is  settled, 
dismissed,  or  withdrawn  more  than  eight  business 
days  before  a  hearing  was  scheduled  to  occur,  tlte 
hearing  session  deposit  is  refunded. 
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increases,  respectively)  and  to  add  three 
new  brackets  to  graduate  further  the 
hearing  session  deposit  schedule.  For 
example,  the  old  bracket  of  fees  for 
claims  of  Si 0.000.01  to  $30,000  has 
been  divided  into  two  brackets,  one 
from  $10,000.01  to  $25,000  with  a  new 
hearing  session  deposit  of  $450  ^^ 
(compared  to  $300  for  the  old  bracket) 
for  a  single  arbitrator,  and  another  from 
S25.000.01  to  $30,000  with  a  new 
hearing  session  deposit  of  $450.  In  the 
$25,000.01  to  $30,000  bracket  the 
hearing  session  deposit  for  three 
arbitrators  will  be  $600  (compared  to 
$300  for  the  old  bracket}.  The  hearing 
session  deposit  for  claims  of 
$5,000,000.01  or  more  is  being  reduced 
to  $1,200. 

The  proposed  new  hearing  session 
deposits  are  based  on  the  results  of  the 
activity-based  costing  study  which 
showed  that,  for  cases  requiring 
hearings,  NASD  Regulation's  projected 
average  cost  to  provide  hearings  in  1998 
will  be  approximately  $1,200  per 
hearing  session.  The  activities  used  in 
computing  this  cost  include  arbitrator 
expenses  and  compensation,  hearing 
room  expenses,  taping  expenses,  and 
staff  woric  and  expenses.  The  Office's 
experience  also  shows,  however,  that 
the  costs  of  conducting  hearings  varies 
significantly  with  the  amount  in  dispute 
and  the  number  of  parties  involved. 
This  is  because  staff  attorneys  may  need 
to  attend  some  or  all  of  the  bearing 
sessions,  staff  coordination  of  logistics 
may  be  more  difficult  and  complicated, 
and  staff  communication  with  the 
parties  may  be  more  involved  and  time- 
consuming.  Moreover,  the  hearing 
session  deposits  have  been  graduated 
from  a  relatively  low  level  for  cases  in 
lower  brackets  up  to  the  actual  average 
cost  of  conducting  hearings  because 
NASD  Regulation  believes  that  charging 
claimants  the  full  cost  of  conducting 
hearings  in  relatively  small  cases  could 
discourage  some  public  investors  from 
seeking  relief. 

In  addition,  the  proposed  rule  change 
makes  the  hearing  session  deposits  for 
particular  brackets  the  same  among  all 
types  of  cases;  public  investor  vs. 
member,  member  vs.  public  investor 
and  intra-industry.  This  is  being  done 
because  NASD  Regulation  believes  the 
hearing  session  deposit,  and  by 
extension  the  forum  fees,  should  not 
exceed  the  Office's  actual  costs,  and 
such  costs  are,  on  average, 


approximately  the  same  for  all  types  of 
cases,  even  if  they  may  vary  by  the 
amount  in  dispute  or  the  number  of 
parties  involved.  As  a  result  of  this 
change,  the  hearing  session  deposit  will 
be  the  same  without  regard  to  whether 
a  public  investor  or  a  member  filed  the 
initial  claim. 

Miscellaneous  Changes.  NASD 
Regulation  is  proposing  to  amend  Rule 
10205^)  to  provide  that  if  the  claimant 
is  an  associated  person,  he  or  she  will 
pay  the  filing  fee  and  hearing  session 
deposit  specified  for  public  customers. 
However,  if  the  associated  person  is  a 
joint  claimant  with  a  member,  the 
member  will  pay  the  filing  fee  and 
hearing  session  deposit  specified  for 
industry  claimants.  NASD  regulation  is 
also  proposing  to  amend  Rules  10205(e) 
and  10332(e)  to  increase  the  hearing 
session  deposit  from  $600  to  $1000,  or 
an  amount  specified  by  the  Director  or 
the  arbitrators  not  exceeding  the 
maximum  hearing  session  deposit 
specified  in  the  rules,  for  claims  where 
the  amount  in  dispute  is  not  disclosed 
by  the  claimant  in  the  Statement  of 
aaim.i* 

Finally,  Rules  10205(i)  and  10332(h) 
are  proposed  to  be  amended  to  provide 
that  the  filing  fees  and  hearing  session 
deposits  for  large  and  complex  cases 
brought  under  Rule  10334  >^  will  be 
those  specified  for  cases  exceeding 
$10,000,000.  There  are  a  few  significant 
and  distinct  costs  associated  with  such 
cases,  including  the  Administrative 
Conference,  the  number  of  hearing 
sessions,  pre-hearing  issues  to  be 
resolved  and  customized  arbitration 
procedures  that  may  be  requested  by  the 
parties. 

Arbitrator  Honomria.  NASD 
Regulation  is  proposing  to  amend  IM- 
10104  to  increase  the  honoraria  paid  to 
arbitrators.  The  honorarium  will  be 
increased  from  $150  to  $200  for  each 
hearing  session,  with  an  additional  $75 
per  day  for  the  chairman  of  the  panel. 
Thus,  the  Office's  honorarium  cost  for  a 
panel  of  three  arbitrators  for  one  hearing 
session  is  $675.  The  honorarium  for  a 
prehearing  conference  will  be  $200.  The 
honorarium  for  a  case  not  requiring  a 
hearing  will  be  $125. 


*'  Undar  the  new  ceilings  for  single  aibitrator 
claims  ttritbout  a  hearing,  claims  up  to  S2S.0OO  may 
be  resolved  by  a  single  arbitrator  on  the  pleadingf 
alone.  In  such  cases,  a  bearing  session  deposit  is  not 
required.  Thus,  the  new  S450  hearing  session 
deposit  for  such  case*  only  applies  in  the  event  the 
claimant  requests  a  hearing. 


'*  In  cases  where  the  claimant  is  seeking  a  remedy 
other  than  damages  (recision,  for  example)  and  does 
not  specify  damages,  the  staff  will  attempt  to 
establish  the  market  value  of  the  securities  which 
are  the  subject  matter  of  the  claim  before  resorting 
to  the  default  fee  specified  in  paragraph  (e)  of  the 
tvro  rules. 

■*  Rule  10334  [the  rule  for  large  and  complex 
cases)  has  been  extended  for  five  years  and  the  use 
of  the  procedures  is  now  entirely  voluntary.  See 
Securities  Exchange  Act  Release  No.  39024 
(September  5.  1997).  62  FR  47856  (September  11, 
1997). 


2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  of 
the  Act  2"  in  that  the  proposed  rule 
change  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
members  and  other  persons  using  the 
Association's  arbitration  facility  because 
it  further  graduates  the  fee  schedules 
and  requires  users,  especially  member 
firm  users,  to  absorb  a  reasonable  share 
of  the  costs  of  operating  the  arbitration 
program. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Canments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Nd  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EffectiveneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  sa  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  Mrritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vwitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 


"'15U.S.C  780-3. 


Federal  Register  /  Vol.  62.  No.  230  /  Monday.  December  1.  1997  /  Notices 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  lefBr  to  File  No. 
SR-NASI>-97-79  and  should  be 
submitted  by  December  22, 1997. 

For  the  Commiuion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigaret  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc  97-31392  Filed  11-28-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retaaee  No.  34-3t348;  RIe  Na  Sn-NASO- 
«7-9q 

SeH-RaguMory  OrgMlzatfons;  NoUm 
of  Hlinfi  of  Propo«ed  Rule  Chang*  and 
Amandreant  No.  1  by  tha  National 
Aaaoclatlon  of  SacufMaa  Daalara,  Inc. 
To  Amend  Its  Rule  3230  Relating  to 
Clearing  Agraamants 

Novnnber  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
14. 1997,  the  NASD  Regulation.  Inc. 
("NASD  Regulation")  filed  vidth  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n. 
and  in  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On 
November  20, 1997,  the  NASD 
Regulation  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nile 
change,  as  amended,  from  interested 
persons. 


*lSU.S.C78a(b)(l). 

*17  CFR  240.1Sb-«. 

*Sea  Latter  from  foba  M.  Ramsay,  Deputy 
GaoanI  Counsel,  NASD  Regulation,  to  Katharine  A. 
Bngiaiid.  Aaaiatant  Directw.  Division  of  Market 
Ragalatkw,  Commiasion.  dated  November  19, 1997 
("AmandmeDt  Na  1").  In  Amendment  No.  1,  the 
NASD  Regulation  amended  the  proposal  to:  (1)  Add 
a  sentence  to  tha  rule  relating  to  the  responsibility 
of  introducing  members  to  notify  clearing  members 
of  the  specific  reports  needed  by  the  introducing 
members  to  supervise  its  business;  (2)  clarify  that 
bilure  to  provide  such  notification  would  violate 
net  only  tlte  proposed  rule  but  also,  the 
Association's  supervisory  rules;  and  (3)  delete  a 
series  of  questions  directed  to  readers  of  the 
proposal.  Commlsaion  staff  has  incorporated  the 
diangas  set  forth  in  Ameodment  Na  1  into  tha 
notice. 


I.  Self-Regulatory  Oi^anizetion's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  Change 

NASD  Regulation  proposes  to  amend 
the  National  Association  of  Securities 
Dealers,  Inc.'s  ("NASD"  or 
"Association")  Rule  3230  to:  (1) 
establish  standards  for  the  disposition  of 
written  customer  complaints  received 
by  clearing  finns  about  introducing 
member  firms  relating  to  their  functions 
and  responsibilities  under  the  clearing 
agreement;  (2)  govern  how  exception 
reports  are  made  available  to 
introducing  firms  and  retained  by 
clearing  firms;  and  (3)  permit 
introducing  firms  to  write  checks  on 
their  clearing  firm's  account.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

3230.  Clearing  Agreements 

(a)  All  clearing  or  carrying  agreements 
entered  into  by  a  member,  except  where 
any  party  to  the  agreement  is  also 
subject  to  a  comparable  nile  of  a 
national  securities  exchange,  shall 
specify  the  respective  fimctions  and 
responsibilities  of  each  party  to  the 
agreement  and  shall,  at  a  miniimiin^ 
specify  the  responsibility  of  each  party 
with  respect  to  each  of  the  following 
matters: 

(1)  Opening,  approving  and 
monitoring  customer  accounts; 

(2)  Extension  of  credit; 

(3)  Maintenance  of  books  and  records; 

(4)  Receipt  and  delivery  of  funds  and 
securities; 

(5)  Safeguarding  of  funds  and 
securities; 

(6)  Confirmations  and  statements; 

(7)  Acceptance  of  orders  and 
execution  of  transactions; 

(8)  Whether,  for  purposes  of  the 
Commissiono-'s  financial  responsibility 
rules  adopted  under  the  Act,  and  the 
Securities  Investor  Protection  Act,  as 
amended,  and  regulations  adopted 
thereunder,  customers  are  customers  of 
the  clearing  number;  and 

(9)  the  requirement  to  provide 
customer  notification  under  peiaeraph 
KdMfe;  of  this  Rule. 

(bXl)  In  order  for  the  introduditg 
member  to  cany  out  its  fimctions  and 
responsibilities  under  the  qgreemenf, 
each  clearing  member  must  forward 
promptly  any  written  customer 
complaint  received  by  the  clearing 
member  regarding  the  introducing 
member  or  its  associated  persons 
relating  to  functions  and  responsibilities 
allocated  to  the  introducing  member 
under  the  agreement  directly  to:  (A)  the 
introducing  member;  and  (B)  the 
introducing  member's  examining 


authority  designated  under  Section  17 
of  the  Act  ("DBA  ")  (or.  if  none,  to  its 
appropriate  regulatory  agency  or 
authority).  The  clearing  or  carrying 
agreement  must  specifically  direct  and 
authorize  the  clearing  member  to  do  so. 

(2)  The  clearing  member  must  also 
notify  the  customer,  in  writing,  that  it 
has  received  the  complaint,  and  that  the 
complaint  has  been  forwarded  to  the 
introducing  member  and  to  the 
introducirtg  member's  DBA  (or,  if  none, 
to  its  appropriate  regulatory  agency  or 
authority).  This  written  notice  to  the 
(nistomer  must  also  contain  a  statement 
that  reads  substantially  as  follows: 
"Please  be  aware  that  you  retain  the 
right,  at  your  discretion,  to  tmnsferyour 
account  to  another  broker/dealv  of  your 
choice." 

(cXi)  A  clearing  member,  when  it 
enters  into  a  clearing  agreement,  must 
immediately,  and  annually  thereafter, 
provide  the  introducing  member  a  list  or 
description  of  all  reports  (exception  and 
other  types  of  reports)  which  it  offers  to 
the  introducing  member  to  assist  the 
introducing  member  in  supervising  its 
activities,  monitoring  its  customer 
accounts,  and  carrying  out  its  functions 
and  responsibilities  under  the  clearing 
agreement.  The  introducing  member 
must  notify  promptly  the  clearing 
member,  in  writing,  of  those  specific 
reports  by  the  clearing  member  that  the 
introducing  member  requires  to 
supervise  and  monitor  its  customer 
accounts. 

(2)  The  clearing  member  nmst  retain 
as  part  of  its  books  and  records  required 
to  be  maintained  under  the  Act  and  the 
Association's  rules,  copies  of  the  reports 
requested  by  or  provided  to  the 
introducing  member.  For  purposes  of 
this  Rule,  the  clearing  member  will  be  in 
compliance  with  the  requirements  of 
this  paragraph  it  if  retains  the  data  from 
which  the  original  report  was  produced, 
provided,  the  clearing  member  can,  at 
the  request  of  the  DBA,  either  (A) 
recreate  the  report;  or  (B)  provide  the 
data  and  the  data  formatting  that  was 
used  to  prepare  the  report. 

(3)  Each  year,  no  later  than  fuly  31, 
the  clearing  member  must  notify  in 
writing  the  introducing  member's  chief 
executive  and  compliaitce  officers  of  the 
reports  offered  to  the  introducing 
member  and  the  reports  requested  by  or 
supplied  to  the  introducing  member 
during  the  previous  year  ending  June  30. 
The  clearing  mend)er  must  aho  provide 
a  copy  of  the  notice  to  the  introducing 
member's  DEA. 

(4)  The  clearing  member  must 
provide,  at  the  request  of  the 
introducing  member's  DEA,  any  repoiia 
(or,  if  the  reports  are  not  available, 
information  or  data  from  which  the 
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reports  could  have  been  prepared)  that 
were  offered  to  the  introducing  member 
but  which  the  introducing  member  did 
not  request. 

(d)  The  clearing  or  carrying  agreement 
may  permit  the  introducing  member  to 
issue  negotiable  instruments  directly  to 
the  introducing  member's  customers 
using  instruments  for  which  the  clearing 
member  is  the  maker  or  drawer.  The 
clearing  member  may  not  grant  the 
introducing  member  the  authority  to 
issue  negotiable  instruments  until  the 
introducing  member  has  notified  the 
clearing  member  in  writing  that  it  has 
established,  and  will  maintain  and 
enforce,  supervisory  procedures  with 
respect  to  the  issuance  of  such 
instruments. 

[{\i)](e)  Whenever  a  clearing  member 
designated  to  the  Association  for 
oversight  pursuant  to  Section  17  of  the 
Act,  or  a  rule  of  the  Coounission 
adopted  thereunder,  amends  any  of  its 
clearing  or  carrying  agreements  with 
respect  to  any  item  enumerated  in 
subparagraphs  (a)(1)  through  (a)(9)  or 
enters  into  a  new  clearing  or  can7ing 
agreement  with  an  introducing  member, 
the  clearing  member  shall  submit  the 
agreement  to  the  Association  for  review 
and  approval. 

l(c}107  Whenever  an  introducing 
member  designated  to  the  Association 
for  oversight  pursuant  to  Section  17  of 
the  Act.  or  a  rule  of  the  Commission 
•doplBd  thereunder,  amends  its  clearing 
aronying  agreement  with  a  clearing 
member  designated  to  another  self- 
regulatory  organization  for  oversight 
with  respect  to  any  item  enumerated  in 
subparagraphs  (a)(1)  through  (a)(9) 
enters  into  a  new  clearing  agreement 
with  another  clearing  member,  the 
introducing  member  shall  submit  the 
agreement  to  its  local  Association 
district  ofBce  for  review. 

lW](g)  Each  customer  whose  account 
is  introduced  on  a  fully  disclosed  basis 
shall  be  notified  in  %vriting  upon  the 
opening  of  his  account  of  the  existence 
of  the  clearing  or  carrying  agreement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Recent  concerns  about  questionable 
sales  practices  and  potentially 
fraudulent  activity  by  certain 
introducing  firms,  and  the  handling  of 
customer  complaints  about  those  firms 
by  their  clearing  firms,  caused  the  staSs 
of  NASD  Regulation  and  the  New  York 
Stock  Exchange,  Lie.  ("NYSE")  to 
examine  the  relationship  between 
clearing  firms  and  their  client 
introducing  firms.  The  examination 
resulted  in  proposals  to  amend  the 
NASD's  and  NYSE's  Rules  relating  to 
the  content  and  approval  of  clearing 
agreements  to  specify  requirements  for 
handling  customer  complaints,  for 
providing,  requesting  and  retaining 
exception  reports,  and  for  issuing 
checks.  The  NYSE's  proposal  to  amend 
their  Rule  382  has  been  filed  with  the 
Commission.^  The  NASD  believes  its 
proposal  to  amend  Rule  3230  discussed 
below  is  consistent  with  the  current 
NYSE  proposal  to  amend  NYSE  Rule 
382. 

While  the  Board  of  Directors  of  NASD 
Regulation  ("Board")  approved  the 
proposed  rule  in  recognition  of  the 
importance  of  maintaining  consistency 
with  the  NYSE's  proposal,  the  Board 
expressed  strong  concerns  regarding  the 
proposal,  including  those  relating  to  two 
particular  issues.  First,  the  Board 
expressed  concern  that  the  proposed 
rules  not  change  or  be  interpreted  as 
changing  the  fundamental  natiue  of  the 
relationship  between  introducing  and 
clearing  firms,  or  otherwise  affect  rights, 
responsibilities  or  liabilities  of  the 
introducing  or  clearing  firm  under  law 
or  contract.  Other  than  to  establish 
limited  requirements  to  enable  the 
introducing  member  to  carry  out  its 
responsibilities  under  its  clearing  or 
carrying  agreement  with  the  clearing 
member,  the  proposals  are  not  intended 
to  change  the  fundamental  nature  of  the 
relationship  between  introducing  and 
clearing  firms,  or  otherwise  affect  any 
existing  rights,  responsibilities  or 
liabilities  under  law  or  contract. 

Second,  the  Board  expressed  concern 
that  the  requirement  that  the  customer 
be  notified  by  the  clecu-ing  firm  that  he 
or  she  has  the  right  to  transfer  his  or  her 
account  to  another  firm  may  unfairly 
single  out  a  particular  category  of 
complaints,  create  an  unfair  implication 
that  each  such  complaint  would  warrant 


*  See  Securities  Exchange  Act  Rrieaae  No.  39200 
(October  3.  1997)  62  FR  53369  (October  10.  1997) 
(noticiiig  File  No.  SR-NYS&-97-25). 


the  customer's  transferring  his  account, 
or  otherwise  operate  inappropriately  to 
distinguish  this  class  of  complaints  bora 
others.  In  recognition  of  the  importance 
of  maintaining  consistency  with  the 
NYSE's  proposal,  the  NASD  requests 
that  the  SEC  defer  approval  of  the 
NYSE's  proposal  until  the  NASD  and 
the  SEC  have  had  an  opportunity  to 
consider  comments  in  response  to  the 
publication  for  comment  of  the  NASD 
proposal  in  the  Federal  Register. 

Etescription  of  Proposed  Rule  Change 

Customer  Complaints.  It  is  generally 
the  practice  of  clearing  firms  to  forward 
to  introducing  firms  customer 
complaints  they  receive  relating  to 
matters  that  are  the  responsibility  of  the 
introducing  firm.  Under  NASD  Rule 
3070,  a  member  is  required  to  report  to 
the  Association  any  written  customer 
complaint  against  it  involving 
allegations  of  theft  or  misappropriation 
of  funds  or  securities  or  of  forgery. 
Recently,  however,  there  have  been 
instances  where  introducing  firms  may 
not  have  complied  in  a  timely  manner 
with  the  requirements  of  Rule  3070 
when  their  clearing  firms  forwarded 
customer  complaints  to  them.  Thus,  the 
Association  does  not  get  the  reports  in 
a  timely  manner  and  NASD  Regulation 
staff  is  not  aware  of  the  customer 
complaints  until  long  after  the  fact. 
Since  there  is  no  mechanism  other  than 
Rule  3070  designed  to  provide  this 
information  to  NASD  Regulation,  such 
late  reporting  undermines  the  purpose 
of  Rule  3070,  which  is  to  provide  NASD 
Regulation  with  early  warning 
indicators  to  generate  a  regulatory 
response  to  problems.  In  addition, 
receipt  by  clearing  firms  of  large 
numbers  of  complaints  regarding 
introducing  firms  may  be  indicative  of 
sales  practice  problems  requiring 
prompt  regulatory  attention. 

To  address  this  concern,  proposed 
new  paragraph  (b)  states  that  when  a 
clearing  firm  receives  a  customer 
complaint  about  an  introducing  firm 
relating  to  the  functions  and 
responsibilities  of  the  introducing  firm, 
the  clearing  firm  must  forward  the 
complaint  to  the  introducing  firm  and 
send  a  copy  of  the  complaint  to  the 
introducing  firm's  DEA.  The 
requirement  may  provide  an  early 
warning  to  the  DEA  of  potential 
problems  at  introducing  firms.  The 
proposed  amendment  also  provides  that 
the  clearing  agreement  must  expressly 
direct  and  authorize  the  clearing  firm  to 
forward  the  complaint  to  the 
introducing  firm  and  send  a  copy  of  the 
complaint  to  the  introducing  firm's 
DEA. 
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In  addition,  the  proposed  rule 
provides  that  the  cleuing  firm  must 
notify  the  customer  in  writing  that  the 
complaint  was  received,  and  was 
fbrvrarded  to  the  introducing  firm  and  to 
the  introducing  firm's  DEA.  This 
requirement  will  serve  to  alert  the 
customer  that  the  complaint  has  been 
received  and  forwarded  to  the 
appropriate  entity  (the  introducing  firm) 
for  a  response,  and  that  the  introducing 
finn's  regulator  has  also  been  made 
aware  of  the  customer's  complaint  This 
wrritten  notice  to  the  customer  must  also 
contain  a  statement  that  reads 
substantially  as  follows:  "Please  be 
aware  that  you  retain  the  li^t,  at  your 
discretion,  to  transfor  your  account  to 
another  broker/dealer  of  your  choice." 
The  tequiranient  that  tae  complaints 
be  ficvwardad  to  the  appropriate  DEA  is 
intended  to  provide  notice  to  the  DEA» 
of  the  types  of  complaints  that  are  being 
received  and  to  provide  information  tiiat 
may  be  useful  for  examining  or 
investigatins  particular  conduct  It  is 
not  intended,  howew,  to  result  in  an 
investigation  of  each,  or  any  proportion, 
of  complaints  that  are  received  by  the 
IKA. 

Exception  Reports.  All  NASD  member 
firms  are  required  imder  NASD  and 
fiaderal  regulations  to  establish, 
maintain  and  enforce  supervisory 
systems  and  procedures  that  are 
designed  to  addrws  all  areas  of  a 
member's  business.  A  key  aspect  of 
these  supervisory  procedures  is 
exception  and  other  compliance  reports 
that  a  member  creates  to  help  meet  these 
supervisory  responsibilities.  In  a  fully 
disclosed  clearing  arrangement,  the 
clearing  member  generally  provides 
exception  reports  that  are  available  to 
assist  the  introducing  member  in 
carrying  out  its  su{>ervisory  obligations. 
In  addition,  officers  and  managers  of 
introducing  members  should  be  on 
notice  of  the  reports  and  information 
that  were  available  to  them  in  meeting 
their  supervisory  and  monitoring 
obligations.  Paragraph  (c)  of  the 
proposed  amendment  addresses  these 
issues. 

Proposed  new  paragraph  (c)(1) 
requires  the  clearing  firm  to  provide  its 
introducing  firm,  both  at  the 
commencement  of  the  introducing/ 
clearing  arrangement  and  annually 
thereafter,  a  list  or  description  of  all 
exception  or  other  reports  which  it 
offers  to  introducing  firms  to  assist  the 
introducing  firm  in  supervising  its 
activities,  monitoring  its  accounts  and 
carrying  out  its  functions  and 
responsibilities  under  the  clearing 
agreement  Proposed  new  paragraph 
(c)(1)  also  requires  the  introducing 
member  to  notify  promptiy  the  clearing 


member,  in  writing,  of  those  specific 
reports  offered  by  the  clearing  member 
that  the  introdudng  member  requires  to 
supervise  and  monitor  its  customer 
accounts.  Failure  to  provide  notification 
would  not  only  be  a  violation  of  this 
rule,  but  also  of  Rule  3010,  which 
requires  that  members  establish  and 
maintain  proper  supervisory  systems. 

Even  though  the  language  of  the 
proposed  amendment  requires  the 
clearing  firm  to  provide  tlie  introducing 
firm  with  a  list  or  description  of  reports 
that  it  will  provide,  the  staff  recognizes 
that  some  clearing  firms  do  not  create 
such  reports,  but  rather  provide  data 
and  data  formatting  softvweure  to  their 
introducing  clients  that  allow  the 
introducing  firms  to  prepare  their  own 
reports.  The  proposal  would  permit 
compliance  with  the  provision  whoe 
clearing  firms  communicate  writh  their 
introducing  firms  about  the  data  and 
data  formatting  which  they  make 
available  so  that  the  introducing  firms 
can  determine  which  reports  they  will 
creete  in  order  to  meet  their  supervisory 
and  monitoring  needs. 

Paragraph  (c)(2)  requires  the  clearing 
firm  to  retain  as  part  of  its  books  and 
records,  copies  of  any  reports  requested 
or  provided  to  the  introducing  firm.  The 
provision  permits  a  clearing  firm  to 
meet  the  requirement  if  it  retains  the 
data  that  was  used  to  prepare  the  report 
but  only  if  the  clearing  member,  at  the 
request  of  the  DEA,  can  recreete  the 
report  or  provide  the  data  and  data 
formatting  that  was  used  to  prepare  the 
report  Similarly,  if  the  clearing  firm 
provided  data  and  report  formatting  to 
the  introducing  firm,  the  clearing  firm 
could  provide  the  data  and  data 
formatting  that  was  provided  to  the 
introducing  firm  to  the  DEA  to  fulfill 
this  requirement 

Paragraph  (c)(3)  requires  the  clearing 
member,  immediately  after  entering  into 
the  clearing  agreement,  to  notify  the 
introducing  member's  chief  executive 
and  compliance  officers  of  the  reports 
that  it  offers  to  the  introducing  member, 
and  the  reports  requested  by  or  supplied 
to  the  introducing  firm.  The  clearing 
member  must  provide  this  notice  each 
year  thereafter  as  of  June  30,  to  be 
provided  no  later  than  the  following 
July  31. 

Finally,  paragraph  (c)(4)  requires  the 
clearing  member,  at  the  request  of  the 
introducing  member's  DEA,  to  provide 
to  the  DEA  reports  that  were  offered  to 
the  introducing  member  but  which  the 
introducing  member  did  not  request  As 
with  the  record  retention  provision  in 
paragraph  (c)(2),  this  requirement  may 
be  met  if  the  clearing  member  retains 
the  data  from  which  the  original  report 
was  produced  and  then  either  recreates 


the  report  or  provides  the  data  and  data 
formatting  that  was  used  to  prepare  the 
report 

Check  Writing.  Under  proposed  new 
Paragraph  (d),  the  clearing  agreement 
may  permit  the  introducing  firm  to  issue 
checks  to  the  introducing  firm's 
customers  that  are  drawn  on  the 
clearing  memb^'s  account  upon  written 
representation  from  the  introducing  firm 
that  it  has  established,  and  will 
maintain  and  enforce,  supervisory 
procedures  with  respect  to  the  i««miiM^ 
of  negotiable  instruments.  This  rule  is 
intended  to  protect  customers  by  clearly 
establishing  that  the  clearing  member 
will  be  the  maker  or  drawer  of  such 
instruments  and,  therefore,  liable  for 
any  mistakes  or  fraud  by  the  introducing 
firm  in  the  m^Ung  or  drawing  of  the 
check.  This  provision  is  intended  to 
establish  that  clearing  firms  are  liable  to 
the  introducing  firm's  customer  if  the 
introducing  film  misuses  the  authority 
and,  thereby,  to  protect  the  customs 
with  the  clearing  member's  funds. 

2.  Statutory  Basis 

NASD  R^ulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,'  which  require  that  the 
Association  adopt  and  amend  its  rules 
to  promote  just  and  equitable  principles 
of  fair  trade,  and  generally  provide  for 
the  protection  of  investors  and  the 
public  interest  in  that  the  proposed  rule 
change  is  designed  to  establish 
standards  for  the  disposition  of  written 
customer  complaints  about  introducing 
member  firms,  govern  how  exception 
reports  are  nude  available  to 
introducing  firms  and  retained  by 
clearing  firms,  and  permit  introducing 
firms  to  write  checks  on  their  clearing 
firm's  account 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtheraiace 
of  the  purposes  of  Uie  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  or 
received. 

m.  Date  of  EffBctiveneaa  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 


»15U.S.C78o-3(b)(6). 
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within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  such  propowd 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  In 
addition  to  any  other  issues  tiiat  the 
public  may  wish  to  address,  the 
Commission  specifically  requests 
comments  on  the  following  questions: 

General 

Will  the  respective  obligations 
imposed  on  clearing  and  introducing 
firms  by  the  proposal  help  introducing 
firms  and  regulators  better  address  sales 
practice  problems? 

To  what  extent  would  the  proposal 
discourage  either  introducing  or 
clearing  firms  from  agreeing  to  enter 
into  new  clearing  relationships,  or  to 
renew  existing  ones,  or  affect  the  degree 
of  care  employed  when  entering  into 
such  a  relationship? 

Customer  Complaints 

How  quickly  are  customer  complaints 
that  are  directed  to  clearing  firms  and 
that  concern  introducing  firms  or  their 
associated  persons  currently  forwarded 
to  introducing  firms?  What  proportion 
of  these  complaints  concerns  matters 
identified  in  NASD  Rule  3070(a)(2),  i.e.. 
allegations  of  theft  or  misappropriation 
of  filnds  or  securities,  or  of  forgery? 
What  other  types  of  complaints 
tjrpically  are  received? 

Why  in  general  are  complaint  letters 
addressed  to  clearing  firms  rather  than 
introducing  firms,  when  they  concern 
conduct  of  the  introducing  firms?  Please 
•ddiMB  the  extent  to  which  this  occurs 
becMise  of  confusion  by  customers  over 
the  relative  responsibilities  of  the  firms 
based  on  the  contacts  with  the 
customer,  such  as  confirmations,  or  for 
other  reasons,  e.g..  the  failiue  to  receive 
a  response  from  the  introducing  firm? 

Should  the  requirements  of  the 
proposed  rule  regarding  customer 
complaints  apply  equally  to  complaints 
against  a  clearing  firm  sent  by  a 
customer  to  an  introducing  firm  with 
whom  the  clearing  firm  has  a  clearing 
agreement? 

PresenUy,  copies  of  customer 
complaints  that  are  received  by 
securities  firms  are  not  required  to  be 


forwarded  to  the  SEC  or  any  self- 
regulatory  organization  ("SRO")-  Rather, 
the  firms  are  required  to  submit 
sunmiaries  of  complaints  to  their  SRO. 
To  the  extent  that  this  requirement  is 
imposed,  should  clearing  firms  be 
required  to  send  summaries  or  actual 
complaint  letters  to  the  SROs? 

Will  the  requirement  that,  upon  the 
clearing  firm's  receipt  of  a  customer 
complaint,  the  customer  be  notified  by 
the  clearing  firm  that  he  or  she  has  the 
right  to  transfer  his  or  her  account  to 
another  firm  serve  a  useful  purpose,  in 
informing  customers  that  they  are  not 
tied  to  the  introducing  broker  in  the 
case  of  sales  problems?  Does  it  create  an 
unfair  implication  that  each  such 
complaint  would  warrant  the  customer's 
transferring  his  accoimt,  or  otherwise 
unfairly  tarnish  the  introducing  firm? 
To  the  extent  that  this  type  of 
information  is  useful  to  investors,  does 
it  make  sense  to  provide  this  notice  only 
in  the  circumstances  identified? 

Exception  Reports 

What  compliance  or  cost  burdens 
would  result  bom  the  requirement  that 
clearing  firms  retain  copies  of  exception 
reports  or  data  that  is  provided  to 
introducing  firms?  To  what  extent  is 
this  data  now  stored,  and  for  how  long? 

What  are  the  relative  costs  and 
benefits  of  the  requirements  for  aprnml 
reports  to  the  executive  and  compliance 
officers  of  introducing  firms  as  to  the 
exception  reports  that  were  offered  and 
supplied?  Is  it  feasible  for  the  clearing 
firm  to  provide  reports  to  the  DEAs  that 
the  introducing  firm  did  not  request? 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Stiwt,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NASD-97- 
76  and  should  be  submitted  by 
December  22. 1997. 


For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority." 

Mai^garot  VL  McFarland. 
Deputy  Secretaty. 
(FR  Doc.  97-31393  Filed  11-28-97;  8:45  am) 
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November  21, 1997. 
L  Introduction 

On  December  3, 1996,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  a  new  specialist  performance 
measure.^ 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38150  Oanuary  10. 1997),  62  FR  2704 
(January  17, 1997).  No  comments  were 
received  on  the  proposal.  The  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change  on  October  23. 1997.'* 

n.  Description 

The  Exchange  proposes  to  add  on  a 
one-year  pilot  basis,  solely  for  use  by 
the  Allocation  Committee  in  evaluating 
specialist  performance,  the  concept  of 


•  1 7  CFR  200.3O-3(aKl2). 
>  15  U.S.C  78i(bKl) 
»17CFR240.19»)-4. 

'  The  Commission  note*  that  it  previously 
approved  the  portion  of  the  proposed  rule  filing 
making  permanent  the  Near  Neighbor,  Capital 
Utilization  and  Rule  103A  pilot  programs  for 
measuring  s(>ecialist  performance.  See  Securities 
Exchange  Act  Release  No.  381S0  (January  10, 1997). 
62  FR  2704  (January  17. 1997).  This  order  approves 
the  remaining  portion  of  the  proposed  rule  change 
to  adopt  a  new  specialist  performance  measure, 
"adjusted  stabilization." 

*  Amendment  No.  1  states  that  the  new 
performance  measure,  adjusted  stabilization,  will  be 
solely  for  use  by  the  Allocation  Committee,  and  that 
the  information  will  be  provided  to  the  Allocation 
Committee  on  ■  one-year  pilot  basis.  See  letter  from 
James  E.  Buck.  S«iior  Vice  President,  NYSE,  to 
Michael  Walinskas,  Senior  Special  Counsel,  Market 
Regulation.  Commission,  dated  October  22, 1997. 
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"adjusted  stabilization"  rates. 
Specialists  are  expected  to  stabilize 
stock  price  movements  by  buying  and 
selling  from  their  own  accoimts  against 
the  prevailing  trend  of  the  market  The 
current  definition  of  stabilization  is 
'  dealer  purchases  on  mimm  and  zero 
minus  ticks,  and  sales  on  pliu  and  zero 
plus  ticks.  The  Exchange  believes  that 
certain  trades  outside  of  the  definition 
of  stabilization  are  not  necessarily 
destabilizing.  These  would  consist  of 
proprietary  zero  plus  tick  purchases  on 
the  current  bid  (provided  the  current 
bid  is  below  the  oSar  at  the  time  of  the 
immediately  preceding  trade)  and 
proprietary  zero  minus  tick  sales  on  the 
current  offer  (provided  the  current  offiar 
is  above  the  bid  at  the  time  of  the 
immediately  preceding  trade).  Hence, 
the  Exchange  is  grouping  these  trades 
with  the  trades  within  the  current 
definition  of  stabilization  to  form  an 
"adjusted  stabilization"  category  for 
review  by  the  Allocation  Committee. 
Adjusted  stabilization  rate  information 
would  be  provided,  on  a  one-year  pilot 
basis,  solely  to  the  Allocation 
Committee  to  assist  it  in  assessing  the 
value  added  by  specialists  to  the  depth 
and  liquidity  of  stocks  they  currentiy 
trade. 

m.  Disciisaion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchan^.  and,  in  particular,  vtrith  the 
requirements  of  Section  6(b).' 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)  (5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and.  in  general,  to 
protect  investors  and  the  public.^ 

The  Commission  believes  that  the 
proposed  rule  change  is  reasonable 
under  the  Act  in  that  continuing  to 
further  develop  objective  measures  of 
specialist  performance,  by  adopting  the 
"adjusted  stabilization"  measure, 
should  help  perfect  the  mechanism  of  a 
free  and  open  market  and  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  "adjusted 
stabilization"  is  a  useful  concept 
because  it  could  reflect  liquidity  added 
to  the  market  by  specialists  that  is  not 
otherwise  captured  by  the  current 
definition  of  stabilization,  by  reflecting 


» 15  U.S.C  781(b). 

■  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78(40. 


the  fact  that  on  certain  zero  plus  tick 
purchases  or  zero  minus  tick  sales  the 
specialist  is  not  initiating  either  a 
transaction  or  a  price  change,  but  is 
adding  depth  to  the  market  at  prices  at 
which  transactions  have  already 
occurred. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Fedtfal  Register.  SpecificaUy. 
Amendment  No.  1  will  ensure  that  the 
new  measure  of  specialist  performance 
is  used  solely  by  die  Allocation 
Committee  to  help  evaluate  specialist 
performance  and  the  depth  and 
liquidity  specialists  add  to  the  stocks 
the)'  trade.  Also,  by  providing  for  the 
new  measure  on  a  one-year  pilot  basis, 
the  Exchange  will  be  able  to  monitor  the 
success  of  the  new  performance 
measure  in  helping  to  evaluate 
specialist  performance.  In  addition,  the 
substance  of  the  proposed  rule  change 
was  noticed  for  the  full  statutory  pwiod 
and  no  c(miments  were  received. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  Amendment  No. 
1  to  the  proposal  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  nde  proposal.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  on  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-96-34  and  should  be 
submitted  by  December  22. 1997. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
portion  of  the  proposed  rule  change 
(SR-4^SB-96-34)  involving  the 
adoption  of  "adjusted  stabilization"  rate 


information  as  a  specialist  performance 
measure,"  as  amended,  is  approved  on 
a  one-year  pilot  basis  through  November 
21, 1998. 

For  the  Commiasion,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority," 

Maigant  H.  McFariand, 

Deputy  Secntaiy. 

[FR  Doc.  97-31389  FUed  11-26-97;  8:45  am] 
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ttM  PhUadalpMa  Slock  ExchMiga,  Inc. 
To  Adopt  a  Contfngancy  Markal  Maker 
Syatam  for  Foreign  Currency  Optkma 

November  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(bKl).  notice  is 
hereby  given  that  on  July  17, 1997, » the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange  ")  filed  widi  die 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PnqMaed  Rule  Change 

Phlx  proposes  to  adopt  a  contingency 
plan  to  trade  foreign  currency  options 
("FCOs")  pursuant  to  a  Market  Maker 
System.  The  contingency  Market  Maker 
System  would  provide  a  modified 
trading  system  to  ensure  the  continuity 
of  FCO  trading  in  the  situation  where  a 
specialist  unit  is  not  available.  In 
summary,  the  contingency  Market 
Maker  System  would  be  contained  in  a 
new  provision.  Rule  1014(j),  which 
states  that  assigned  ROTs  will  be 
responsible  for  making  markets  and 
honoring  the  minimum  guarantee  (ten- 


uis U.S.C  78s  (b)(2). 


*The  Commission  notes  that  this  ordar  goly 
approves  a  portion  of  the  propoaad  nila  change.  Sm 
supra  note  3. 
•17  CFR  200.30-3(a)  (12). 
'I  The  Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  filing  on  November  4, 1997,  the 
substance  of  which  is  incorporated  into  this  notice. 
See  letter  from  Philip  H.  Becker,  Senior  Vice 
President.  General  Counsel  and  Chief  Regulatory 
Officer.  Phlx,  to  Michael  Walinskas.  Senior  Special 
Counsel.  Market  Regulation,  Commission,  dated 
Novambar  4, 1907. 
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up)  nile.  Markets  will  be  continuously 
disseminated  and  the  responsibility  to 
provide  customers  with  minimum  size 
guarantee  markets  pursuant  to  Rule 
1033(a)  shall  apply.  Assigned  ROT 
participant  organizations  would  be 
required  to  be  available  from  the 
opening  of  trading  on  50%  of  the 
trading  days.  An  Exchange  employee, 
assigned  to  be  the  Quote  Monitor, 
would  handle  certain  specialist-type 
functions.  In  addition,  the  proposed  rule 
change  amends  Rule  1047,  Commentary 
.01 ,  to  state  that,  in  accordance  with  the 
rco  market  maker  system,  the  Qupte 
Monitor  is  responsible  for  conducting 
trading  rotations  in  the  FCOs  utilizing 
the  market  maker  system.  Further,  the 
proposed  rule  change  amends  Rules 
1017  and  1019  to  clarify  that  orders 
would  not  be  entrusted  to  a  specialist 
respecting  the  FCO  market  maker 
system.  Finally,  the  proposed  rule 
change  incorporates  a  disclaimer  of 
liability  into  the  proposal  as  proposed 
paragraph  (j)(ii)  of  Rule  1014. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chance 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  profKised  rule  change 
and  disctissed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  blow. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rvde 
Change 

1.  Purpose 

The  Exchange  has  traded  FCOs 
pursuant  to  a  specialist  system  since 
1982.  Earlier  this  year,  due  to  the 
resignation  of  a  specialist  unit  in  that 
FX30,  the  Exchange  determined  to  delist 
options  on  the  European  Currency  Unit 
("EUC"),  only  ofiering  such  options 
pursuant  to  its  customized  facility 
imder  Rule  1069.^  This  sitiiation 
prompted  a  review  of  the  specialist 
system  on  the  FCO  trading  floor  and 
recognition  that  ensuring  the  continuity 
of  FCO  trading  where  a  specialist  cannot 


'S«a  Swurities  Exchange  Act  Release  No.  3S764 
Oune  24.  1997),  62  FR  35535  (July  1,  1997)  (SR- 
Phbc-97-28).  The  propocal  at  hood  is  not  intended 
to  replace  SR-Phlx-97-2«.  such  that  FCOs  on  the 
ECU  would  continue  to  be  available  only  on  a 
customized  basis,  punuanl  lo  Rule  1069. 


be  promptly  replaced  may  require  a 
different  system. 

'Thus,  the  purpose  of  this  proposal  is 
to  adopt  rules  and  procedures  to  govern 
situations  where  a  specialist  resigns 
bom  that  function  and  no  replacement 
specialist  unit  is  immediately  available 
for  a  particular  FCO.  As  such,  the 
proposal  is  a  contingency  plan,  not 
intended  as  a  permanent  method  of 
trading  FCOs.  As  a  contingency  plan,  it 
would  be  implemented  until  a  specialist 
unit  becomes  available  or  the  Exchange 
determined  to  take  other  action,  such  as 
request  permanent  approval  of  the 
market  maker  system  or  delist  that  FCO. 
Because  the  Phlx  Board  of  Governors 
has  already  approved  this  proposal,  the 
contingency  plan  would  be 
implemented  upon  approval  by  the  FCO 
Committee  once  the  contingency  occurs, 
or,  depending  upon  the  immediacy  and 
circumstances,  the  chairperson  of  that 
Committee  or  their  designee.  In  crafting 
this  FCO  contingency  plan,  the 
Exchange  considered  various  methods 
of  trading  options,  including  the  lead 
and  primary  market  maker  systems  of 
other  exchanges.  The  Exchange 
determined  that  such  systems  were 
intended  for  new  products  that  required 
incentives  for  long-term  commitment  of 
time,  personnel  and  capital,  and  are 
thus  not  appropriate  for  FCOs.  Instead, 
the  Exchange  has  determined  to 
implement  a  pure  market  maker  system. 
Thus,  according  to  the  Exchange,  issues 
of  trade  allocation,  book  allocation  or 
additional  capital  are  not  raised  by  the 
proposal,  because  existing  ROTs  would 
be  acting  as  market  makers  under  the 
proposal. 

CurienUy,  all  ROTs  on  the  foreign 
currency  options  floor  are  considered  to 
be  assigned  in  all  FCOs.  As  such,  no 
minimum  number  of  ROTs  is  required 
for  the  proposed  market  maker  system. 
Once  the  market  maker  system  is 
implemented  in  a  given  situation,  all 
assigned  ROTs  would  be  required  to 
participate.  To  further  assure  adequate 
market  maker  participation,  the 
proposal  requires  that  assigned  ROTs' 
participant  organizations  will  be  subject 
to  an  additional  requirement  of 
availability  from  the  opening  of  trading 
on  50%  of  trading  days.  The  Exchange 
intends  to  establish  procedures 
requiring  at  least  one  ROT  bom  each 
participant  organization  to  be  present 
throughout  the  trading  day  for  50%  of 
the  trading  days  during  a  specified 
period,  thereby  ensuring  a  minimum 
level  of  ROT  presence  on  every  trading 
day.  Surveillance  of  this  requirement 
would  consist  of  a  sign-in  pnx:edure  in 
the  trading  crowd,  with  the  Quote 
Monitor  maintaining  a  log  for 
Surveillance  Department  review.  Failure 


to  comply  with  this  requirement  would 
be  considered  a  violation  of  proposed 
Rule  1014(j).  In  addition,  floor  brokers 
will  be  required  to  ensure  the  presence 
of  an  ROT  in  the  trading  crowd, 
pursuant  to  Rule  1063.  Further,  ROTs 
can  be  called  into  the  crowd  pursuant 
to  Rule  1014  (b)  and  (c),  and  failure  to 
honor  such  a  request  may  result  in 
disciplinary  action. 

ROTs  will  have  market  making 
responsibilities  to  replace  certain 
specialist  functions,  such  as  updating 
markets  and  the  components  to  pricing 
models.  As  ten-up  markets  would 
remain  in  effect,  if  the  best  bid/ofier  is 
established  by  someone  other  than  an 
ROT  and  is  not  for  at  least  ten  contracts, 
participation  for  the  additional  contracts 
needed  to  meet  the  minimum  ten 
contract  requirement  would  be  supplied 
at  that  same  price  by  the  assigned 
ROT(s).  Thus,  the  essence  of  the 
proposed  Market  Maker  System  is  ROT 
responsibility. 

Certain  specialist-type  functions 
would  be  handled  by  the  Quote 
Monitor,  who  would  be  an  Exchange 
employee.  Other  options  exchanges 
utilize  exchange  employees  for  similar 
functions.  3  The  Exchange  believes  that 
the  use,  of  a  Quote  Monitor  is 
appropriate  and  should  fiacilitate 
disseminating  firm  markets  in  affected 
FCOs.  The  Quote  Monitor  would  be 
responsible  for  establishing,  monitoring, 
and  updating  FCO  markets  under  the 
market  maker  system.  The  Quote 
Monitor  would  maintain  the  Autt>- 
Quote  System  with  input  from  the^ 
assigned  ROTs,  which  shall 
automatically  update  these  FCO 
markets,  based  on  the  spot  value  of  the 
underlying  foreign  currency  and  the 
pricing  model  selected  by  the  assigned 
ROTs  in  that  FCO,  pursuant  to  a 
procedure  established  by  the  Exchange. 
The  Quote  Monitor  would  be 
responsible  for  regularly  requesting 
market  quotations,  as  well  as  updated 
components  to  the  relevant  pricing 
model,  such  as  interest  rates  and 
volatility  levels,  from  assigned  ROTs. 
Assigned  ROTs  would  be  required  to 
voice  markets  in  these  FCOs  in  a  loud 
and  audible  maimer  and  update  those 
markets,  as  well  as  other  components 
relevant  to  the  pricing  model.  The 
Quote  Monitor  would  staff  this  position 
during  all  trading  hours.  The  number  of 
Quote  Monitors  will  vary  depending  on 
the  number  of  FCOs  trading  pursuant  to 
the  proposed  Market  Maker  System.  The 
Quote  Monitor  would  also  post  bids  and 
offers  as  instructed  loudly  and  audibly 
by  Floor  Brokers.  The  Floor  Broker 
would  be  responsible  for  the  posted  bid/ 


>S«e  e^,  CBOE  Rule  7.1. 
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offer  until  he  or  she  had  properly 
informed  the  Quote  Monitor  that  it  is 
withdrawn.  The  Floor  Broker 
responsibilities  applicable  to  markets 
maintained  by  the  Quote  Monitor  are 
included  in  Rule  1063(e). 

The  implementation  of  the  proposed 
market  maker  system  would  result  in 
elimination  of  the  specialist  or  limit 
order  book,  as  the  Quote  Monitor's 
responsibilities  would  be  directed  at 
monitoring  markets  but  not  holding 
orders.  Currentiy,  FCO  specialists 
maintain  a  specialist  limit  order  book. 
Generally,  smaller  customer  orders  are 
placed  on  the  book,  but  the  book  is  not 
limited  to  customer  orders.  Oepmiding 
upon  the  option  und  the  market 
conditions,  an  FCO  book's  content 
varies.  Orders  on  the  book  at  the  time 
of  the  implementation  of  the  market 
maker  system  would  be  canceled,  and 
could  be  re-entered  for  representation 
by  floor  brokers.  The  Exchange  would 
announce  the  required  cancellation  of 
such  orders  by  memorandum  to  FCO 
participants.^ 

The  Exchange  has  been  informed  of  a 
decreased  use  in  the  book.  The 
Exchange  believes  this  decreased  use  is 
a  result  of  decreased  FCO  volume, 
increased  costs  and  the  more 
institutional  nature  of  FCO  trading.  All 
of  these  factors  were  taken  into  account 
when  determining  to  eliminate  the 
book.  The  Exchange  acknowledges  that 
eliminating  the  book  is  a  departure  from 
the  procedures  of  other  exchanges 
employing  a  market  maker  system,  who 
generally  utilize  an  exchange  employee 
to  operate  the  book.  Although  the 
Exchange  considered  this  approach,  it 
was  determined  that  venturing  into  the 
business  of  operating  a  limit  order  book 
was  not  appropriate  for  the  Exchange  to 
do  on  a  sudden,  contingency  basis  in 
light  of  both  the  liability  as  well  as 
operational  and  «t«ffing  burdens.  The 
Exchange  also  cites  to  the  instituticmal 
nature  FCO  trading,  including  larger 
sizes,  which  diminishes  reliance  on  the 
limit  order  book.  Certain  FLEX  products 
currently  trading  on  other  exchanges  do 
not  offer  a  limit  order  book,  in  view  of 
the  institutional  nature  of  FLEX  opticms. 
In  fact,  FCO  customized  options, 
pursuant  to  Fhbi  Rule  1069,  trade 
without  a  specialist  or  limit  order  book. 
The  Exchange  believes  that  this 
experience,  coupled  with  the  need  for 
quick  implementation  of  the 
contingency  plan  in  order  to  provide  a 
continuous  auction  market  for  FCOs, 
despite  the  absence  of  a  specialist. 


*Thia  procsdure  is  similar  to  the  current 
procedure  uaed  for  equity  index  options  when  there 
it  a  change  in  contract  terms  or  a  transfer  of  the 
book.  Sea  Fkxv  Procedure  Advice  A-«. 


outweighs  the  benefits  of  providing  a 
limit  order  book. 

Because  the  proposal  replaces  the 
specialist  system  with  a  market  maker 
system,  the  Exchange  proposes  to 
amend  certain  other  rules  to  clarify  that 
a  specialist's  traditional  responsibilities 
would  not  apply  under  the  proposal. 
For  instance,  for  purposes  of  Rule  1047, 
Trading  Rotations,  Halts  and 
Suspensions,  Commentary  .01,  new 
paragraph  (e)  would  state  that,  in 
accordance  with  the  FCO  Market  Maker 
System  as  defined  in  Rule  1014(j),  the 
Quote  Monitor  is  responsible  for 
conducting  trading  rotations  in  those 
foreign  currency  options  utilizing  the 
Market  Maker  System.  In  addition. 
Rules  1017  and  1019  would  clarify  that 
orders  would  not  be  entrusted  to  a 
specialist  respecting  the  FCO  Market 
Maker  System,  as  defined  in  Rule 
1014(j). 

Because  the  proposed  Quote  Monitor 
functions  would  involve  a  new  type  of 
activity  by  Exchange  employees,  a 
disclaimer  of  liability  is  incorporated 
into  the  provision  as  paragraph  (|)(ii). 
Specifically,  in  no  event  shall  the 
Exchange  be  liable  to  any  person  or 
organization  or  to  its  members, 
participants,  member  organizations  or 
participant  organizations  (hereinafter 
referred  to  collectively  as  "members") 
or  persons  associated  therewith  for  any 
loss,  (including  any  iBdirect  or 
consequential  loss),  expense,  damages 
or  claims  arising  out  of  any  errors  or 
omissions  in  the  collection  and 
dissemination  of  any  foreign  currency 
options  quotations  by  a  Quote  Monitor. 

Thct<]ompIete  text  of  the  proposed 
rule-dbange  is  available  at  the 
Commission  and  at  the  office  of  the 
Exchange. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act '  in  general,  and  in  particular, 
with  Section  6(bM5),>  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfsct  the 
mechanism  of  a  free  and  open  maiicet, 
as  well  as  to  protect  investors  and  the 
public  interest,  by  providing  a 
continftency  plan  for  the  trading  of 
FCOs  without  an  assigned  specialist 
tmit 

B.  Self-Regulatory  Organuation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


»15U.S.C78flb). 
•15U.S.C78i(bXS). 


any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization't 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

IIL  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  pwriod  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fiinding  or  (u)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  S<rikdtatuMi  of  Comments 

Interested  {>ersons  are  invited  to 
submit  written  data,  views,  and 
argimients  ccmceming  the  foregoing. 
Persons  maHng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  vrith  the 
provisions  of  5  U.S.C  552,  %vill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-97-35  and  should  be 
submitted  by  December  22, 1997. 

For  the  Commission,  by  the  Divisioo  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigarat  H.  McFaifani. 

Deputy  Secntary. 

(FR  Doc.  97-31390  Filad  11-28-97;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATIOfl 
[Declaration  of  Disaster  12981] 

State  of  Illinois;  Amendment  #1 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency  dated  November 
14, 1997,  the  above-numbered 
Declaration  is  hereby  amended  to 
extend  the  deadline  for  filing 
applications  for  physical  damage  as  a 
result  of  this  disaster  to  November  26, 
1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  June 
17.  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  19. 1897. 
Bernard  Knlik. 

Astociate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-31327  Filed  11-28-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
RIed  During  the  Week  Ending 
November  21, 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-3133. 

Date  Filed:  November  18.  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 

PTC12  SATL-EUR  0024  dated 

October  28.  1997 
South  Atlantic-Europe  Resos  Rl-21 
Correction— PTCl  2  SATL-EUR  0026 

dated  October  31, 1997 
Minutes— PTCl  2  SATL-EUR  0027 

dated  November  11, 1997 
Tables— PTCl  2  SATL-EUR  Fares  007 

dated  November  14.  1997 
Intended  effective  date:  April  1, 1998. 
Docket  Number:  OST-97-3141.  Date 
Filed:  November  20,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
Subject: 

PTC2  EUR  0111  dated  November  18. 

1997  rl-4 
PTC2  EUR  0112  dated  November  18, 

1997 r5-8 
PTC2  EUR  0113  dateSd  November  18, 

1997  r9-10 
PTC2  EUR  0114  dated  November  18, 

1997  rll 
PTC2  EUR  0115  dated  November  18, 


1997  rl2-17 
PTC2  EUR  0116  dated  November  18. 

1997  rl8-19 
PTC2  EUR  0117  dated  November  18, 

1997  r20-21 
PTC2  EUR  0118  dated  November  18, 

1997  r22-25 
PTC2  EUR  0119  dated  November  18, 

1997  r26 
PTC2  EUR  0120  dated  November  18, 

1997  r27 
Expedited  Europe  Resolutions 
Intended  effective  date:  as  early  as 

December  15, 1997. 
Docket  Number:  OST-97-3142. 
Date  Filed:  November  20.  1997. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COMP  Telex  Mail  Vote  898. 
Amend  Mileage  Manual.  Telex 
amending  Mail  Vote,  Intended  effective 
date:  December  1, 1997. 
Paokna  V.  Twine, 
Documentary  Serrices. 

(FR  Doc  97-31362  Filed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Ried  Under 
Subpart  Q  During  the  Week  Ending 
November  21, 1997 

The  following  Applications  for 
Certificates  of  FHiblic  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  Application.  Following 
the  Answer  period  DOT  may  process  the 
applications  by  expedited  procedures. 
Such  proceduses  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-3151. 

Date  Filed:  November  21.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  19, 1997. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C.  41102 
and  Subpart  Q  of  the  Regulations, 
applies  for:  (1)  A  new  or  amended 
certificate  of  public  convenience  and 
necessity  to  authorize  it  to  provide 
scheduled  foreign  air  transportation 
between  New  York,  New  York  (JFK),  on 
the  one  hand,  and  Sao  Paulo  and  Rio  de 
Janeiro,  Brazil,  on  the  other  hand;  and 
(2)  allocation  of  seven  U.S.-Brazil 


frequencies  available  for  U.S.-Brazil 
combination  services  under  the  terms  of 
the  U.S.-Brazil  Memorandum  of 
Consultations  signed  November  18, 
1997  ("November  MOC"). 

Docket  Number:  OST-95-969. 

Date  Filed:  November  21. 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  December  19, 1997. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41101  and  Subpart  Q  of  the  Regulations, 
applies  for  renewal  of  Segment  1  of  its 
Experimental  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
378,  which  authorizes  Northwest  to 
engage  in  foreign  air  transportation  of 
persons,  property  and  mail  between  the 
terminal  point  Chicago,  the  intermediate 
points  Los  Angeles,  San  Francisco. 
Seattle  or  Honolulu,  an  intermediate 
point  in  Japan,  and  the  coterminal 
points  .Shanghai,  Cuangzhou,  and 
Beijing,  China.  Northwest  requests 
renewal  of  Segment  1  of  its  Route  378 
Certificate  for  a  period  of  five  years. 

Docket  Number:  OST-97-3152. 

Date  Filed:  November  21 ,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  December  19, 1997. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41101  and  Subpart  Q  of  the  Regulations, 
applies  for  renewal  of  its  Experimental 
Certificate  of  Public  Convenience  and 
Necessity  for  Route  539.  which 
authorizes  Northwest  to  engage  in 
foreign  air  transportation  of  persons, 
property  and  mail  between  the 
coterminal  points  Guam.  Saipan,  and 
Northern  Mariana  Islands  and  the 
terminal  point  Tokyo.  Japan.  Northwest 
requests  renewal  of  Segment  1  of  its 
Route  539  Certificate  for  a  period  of  five 
years. 

Paulatte  V.  Twine, 
Documentary  Services. 

(FR  Doc.  97-31361  Filed  11-28-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-59] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 
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SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  s^tus  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  E)ecember  15,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  0£5ce  of  the 
Chief  Coimsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No. 

. .  800  Independence 

Avenue.  SW.,  Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS9faa.dot.gov. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATUN  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  AnBerson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.,         * 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C.  on  November 
24, 1997. 


Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

DocJtet  No.  .-28303. 

Petitioner:  United  Parcel  Service. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  substitute  a 
qualified  and  authorized  check  airman 
in  place  of  a  Federal  Aviation 
Administration  inspector  to  observe  a 
qualifying  pilot  in  command  (PIC)  while 


that  PIC  is  performing  prescribed  duties 
during  at  least  on  flight  leg  that  includes 
a  takeoff  and  a  landing  when 
completing  initial  or  upgrade  training  as 
specified  in  14  CFR  121.424. 

Oispositions  of  Petitions 

Docket  No.:  2G029. 

Petitioner:  Airborne  Express. 

Sections  of  the  FAR  Affected:  14  CFR 
121.503(b),  121.505(a).  and  121.511(a). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  petitioner's 
pilots  and  flight  engineers  to  complete 
certain  transcontinental  flight  schedules 
before  being  provided  with  at  least  16 
hours  of  rest 

Grant,  November  19, 1997,  Exemption 
No.  5167D. 

Docket  No.:  27160. 

Petitioner:  EVA  Airways  Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77  (a),  and  (b),  and  63.23  (a)  and  (b). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  the  issuance  of 
U.S.  special  purpose  pilot 
authorizations  and  special  purpose 
flight  engineer  certificates  to  airmen 
employed  by  the  petitioner  without 
those  airmen  meeting  the  requirement  to 
hold  a  current  foreign  certificate  of 
license  issued  by  a  foreign  contracting 
State  to  the  International  Qvil  Aviation 
Organization,  provided  the  airmen  hold 
appropriate  certificates  issued  by  the 
Civil  Aeronautics  Administration, 
Republic  of  China. 

Grant,  November  19. 1997,  Exemption 
No.  6689A. 

(FR  Doc  97-31356  FUed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Streamlining  Software  Aspects  of 
Certification  Industry  Workshop 

AGENCY:  Federal  Aviation 

Administration.' 

ACTION;  Notice  of  Industry  Workshop. 


SUMMARY: 
Background 

In  April  1997.  the  Federal  Aviation 
Administration  (FAA)  initiated  the 
Streamlining  Software  Aspects  of 
Certification  (SSAC)  program.  The 
overall  goal  of  this  program  is  to  reduce 
the  cost  and  time  of  certifying  systems 
with  software  while  maintaining  or 
increasing  system  safety. 

The  purpose  of  this  program  is:  (1)  to 
determine  scientifically  if  the  time/ 
expense  burden  yields  the  safefy 
benefits;  (2)  to  recommend 


improvements;  and  (3)  to  prototype 
those  improvements. 

The  FAA  assembled  a  team  of  experts 
to  accomplish  this  purpose.  The  taam  is 
led  by  NASA  Langley  Research  Center 
and  includes  software  experts  Dr.  Nancy 
Leveson  and  Dr.  John  Knight 

Workshop  Announcement 

On  January  7-8, 1998.  an  SSAC 
Industry  Woricshop  will  be  held  starting 
at  8:30  am.  The  workshop  will  be  held 
at  TRW  Government  Information 
Services  Division  at  One  Federal 
Systems  Park  Drive  (Building  FPl)  in 
Fairfax,  Virginia.  The  purpose  of  the 
SSAC  Workshop  is  to  enable  the  FAA 
and  the  SSAC  research  team  to  listen  to 
industry's  concerns  about  the  software 
aspects  of  the  certification  process.  The 
FAA  is  seeking  industry  participants 
who  can  relate  their  concerns  through 
experience  and  involvement  in  the 
system  certification  process. 

During  the  workshop,  the  SSAC  team 
seeks  input  about:  (1)  the  impact  of  DO- 
178B  on  each  organization;  (2) 
experiences  with  certification 
authorities;  and  (3)  issues  with  the 
certification  process  believed  to  add 
cost  and  delay  without  affecting  the 
qualify  of  safefy. 

Upon  conclusion  of  the  workshop,  the 
FAA  will  follow  up  by  researching  the 
issues  voiced  by  industry,  providing 
feedback,  and  sharing  the  results  of  this 
research  effort.  The  key  to  the  success 
of  the  workshop  and  the  success  of  the 
SSAC  program  depends  upon  industry 
participation,  input,  and  support. 

Attendance  is  open  to  the  appropriate 
industry  participants.  Persons  wishing 
to  receive  additional  information  should 
contact  the  SSAC  Assistant  Program 
Manager,  Bonnie  Danner  TRW 
Government  Information  Services 
Division;  One  Federal  System  Park 
Drive:  Fairfax,  VA  22033-4416;  202- 
651-2254  (phone);  or  202-484-1255 
(fax). 

Issued  in  Washington.  DC  on  Novembv  24, 
1997. 

Abbas  Kizvi. 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  97-31357  Filed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Dodwt  No.  93-68;  NotiG«  9] 

Raports,  Forms  and  Racordkaaping 
Raquirements 

AGENCY:  National  Highway  Tra£5c 
Safety  Administration  (NHTSA).  DOT. 
action:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
require  collection  of  certain  information 
&om  the  public,  it  must  receive 
approval  from  the  Office  of  Management 
and  Budget  (OMB).  Under  new 
procedures  established  under  the 
Paperwork  Reduction  Act  of  1995, 
before  seeking  OMB  approval,  Federal 
agencies  must  solicit  public  comment 
on  proposed  collections  of  information, 
including  extensions  and  reinstatements 
of  previously  approved  collections.  This 
dociunent  describes  a  proposed 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  January  30, 1998. 
AOORCSSES:  Comments  must  refer  to  the 
notice  and  docket  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  Street,  S.W., 
Washington.  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided  as  the 
Proposed  Part  577  Information 
Collection.  It  is  requested,  but  not 
required,  that  one  (1)  original  plus  two 
(2)  copies  of  the  comments  be  provided. 
The  Docket  Section  is  open  on 
weekdays  from  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  WTOWMATION  CONTACT: 
Complete  copies  of  each  NHTSA  request 
for  OMB  approval  of  a  collection  of 
information  may  be  obtained  at  no 
charge  from  Mr.  Edward  Kosek.  NHTSA 
Information  Collection  Clearance 
Officer.  NHTSA.  400  Seventh  Street. 
S.W.,  Room  5110.  Washington,  DC 
20590.  The  telephmie  niunber  is  (202) 
366-2589. 


iTION: 


8UPPt.a«NTARY 

Under  the  Paperwork  Reduction  Act 
of  1995,  befbie  an  agency  submits  a 
proposed  collection  of  information  to 
OKffl  for  approval,  it  must  publish  a 
dociunent  soliciting  public  comments  in 
the  Federal  Rosier,  with  a  60-day 
comment  period,  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  OMB  has 
promulgated  regulations  describing 


what  must  be  included  in  the  Federal 
Register  document.  Under  OMB's 
relations  (found  at  5  CFR  1320.8(d)), 
an  agency  must  ask  for  public  comment 
on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  acciiracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  cmd 

(jv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  for  public 
comment  on  the  follov^ng  proposed 
collection  of  information: 

Amendment  to  Part  577  Reqaimnents 
for  Notification  of  Dealers  by 
ManufiBcturen  of  Motor  Vehicles  or 
Motor  Vehicle  Equipment  with  Safety- 
Related  Defiscts  or  NoncompliaiMXB 
with  Federal  Motor  Vehicle  Safety 
Standards 

Type  of  Request — Clearance  for  new 
collection. 

<M4B  Clearance  Numiier — Not 
applicable.  New  collection. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  for 
Approval — Three  years  after  date  of 
approval. 

Summary  a/  the  Collection  of 
Information — This  collection  of 
information  applies  to  manufacturers  of 
motor  vehicles  and  items  of  motor 
vehicle  equipment  when  it  is  decided 
that  a  vehicle  or  item  of  equipment  they 
manufacture  contains  a  safety-related 
defect  or  fails  to  comply  with  a  Federal 
motor  vehicle  safety  standard  (FMVSS). 
Manufacturers  are  required  by  statute  to 
notify  dealers  when  it  is  decided  that 
safety-related  defects  or 
noncompliances  exist.  The  agency  has 
proposed  an  amendment  to  49  CFR  Part 
577,  Defect  and  Noncompliance 
Notification,  to  establish  a  time  limit 
within  which  the  manufecturers  must 
notify  the  dealers  and  to  require  that 
certain  information  about  dealer  rights 
and  responsibilities  with  respect  to  the 
defective  or  noncomplying  vehicles  or 


equipment  be  included  in  the 
notification. 

Description  of  the  Need  for 
Information  and  Proposed  Use  of  the 
Information — Dealers  of  vehicles  or 
equipment  that  are  the  subject  of  safety 
recalls  need  to  receive  notification  of 
safefy  recalls  from  manufacturers 
prompUy  after  the  decision  is  made  to 
recall,  including  information  about  the 
prohibition  against  selling  from 
inventory  vehicles  that  have  been 
determined  to  be  subject  to  recall.  This 
prompt  notification  will  minimize  the 
likelihood  that  dealers  will  sell  unsafe 
vehicles  or  equipment  from  their 
inventories  before  the  defect  or 
noncompliance  is  remedied.  It  is  also 
necessary  for  dealers  to  be  informed  of 
their  statutory  rights  vis  a  vis 
manufacturers  so  that  they  will  not  fail 
to  participate  in  recalls  due  to  erroneous 
beliefs  about  who  must  bear  financial 
responsibilify  for  providing  the  remedy 
for  the  defect  or  noncompliance. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number)  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information — The 
estimated  number  of  vehicle  and 
equipment  manufacturers  subject  to  this 
nile  is  500.  The  agency  estimates  that  in 
any  given  year  the  number  of  safety 
recalls  is  approximately  300,  based  on 
the  average  number  of  recalls  per  year 
from  1993  through  1996.  A 
manufacturer  is  required  to  provide 
notification  in  compliance  with  this  rule 
only  if  it  is  conducting  a  safety  recall. 
The  frequency  of  response  to  the 
collection  of  information  depends  on 
the  number  of  safefy  recalls  a 
manufacturer  conducts. 

Estimate  of  the  Total  Aimual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — The  hour  burden  on 
respondents  from  the  final  rule  will 
arise  from  the  time  manufactuiera  will 
spend  in  rewriting  their  dealer 
notification  letters  to  include  the 
additional  information  specified  in  the 
rule,  and  in  writing  letters  to  NHTSA  to 
request  a  delay  in  providing  dealer 
notification  beyond  the  five  days 
specified  in  the  rule. 

The  agency  estimates  that  the  average 
time  needed  for  a  manufacturer  to  revise 
the  language  of  a  dealer  notificaticm 
letter  to  include  the  newly-required 
language  will  be  >/>  hour.  This  is  based 
on  the  assumption  that  most 
manufacturers  use  a  form  letter  as  the 
basis  for  their  dealer  notification  letters; 
and  that  those  few  ihat  do  not  do  so 
experience  very  few,  if  any,  recalls  in  a 
year. 

The  total  niunber  of  hovn  needed  for 
all  500  potentially  affected 
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manufacturers  to  modify  their  dealer 
notification  letters  is  250  hours  (500 
manufacturers  x  Vz  hour  letter 
modification  time).  However,  the  agency 
estimates  that  in  any  given  year  that  85 
percent  of  the  300  annual  recalls  are 
conducted  by  approximately  50 
manufacturers  who  conduct  more  than 
one  safefy  jecaU  per  year  on  a  regular 
basis.  The  remaining  45  recalls  per  year 
(15  percent)  are  conducted  by 
manufacturers  who  conduct  recalls  on 
an  infrequent  basis.  In  year  one  the 
agency  estimates  Aat  all  50  of  the 
manufacturers  who  conduct  retails  on  a 
regular  basis  along  with  45 
manufacturers  who  conduct  recalls  on 
an  infrequent  basis  will  have  to  modify 
their  deder  notification  letters,  resulting 
in  95  out  of  the  500  affected 
manufactures  having-to  modify  their 
dealer  notification  letters  in  year  one.  In 
years  two  through  ten  45  of  the 
remaining  405  remaining  manufacturers 
who  conduct  recalls  infrequenUy  will 
•have  to  modify  their  dealer  notification 
letters  each  year.  This  would  result  in 
an  annual  hour  burden  of  47.5  hours  for 
the  first  year  (95  affected  manufactvuBrs 
X  Vi  hour  letter  modification  time)  and 
22.5  hours  for  the  second  through  tenth 
years  (45  affected  manufacturers  per 
year  x  ^/s  hour  letter  modification  time). 

This  burden  will  be  a  one-time 
ixxurrence  because  the  rule  will  impose 
littie  or  no  time  burden  for  recalls  after 
the  first  one  a  manufacturer  conducts 
after  revising  its  dealer  notification 
letter.  Manufacturers  are  already 
required  by  statute  to  notify  their 
dealers  about  safefy  recalls.  This  rule 
does  not  alter  the  information  that  a 
manufactiuer  is  now  required  to  provide 
to  dealers  about  individual  recalls. 

The  agency  expects  that  for  20  percent 
of  the  safefy  recalls  conducted 
annually — or  about  60 — the 
manufacturer  will  request  a  delay  in 
sending  dealer  notification.  The  agency, 
estimates  that  the  average  preparation 
time  for  such  a  letter  will  be  about  V2 
hour.  Accordingly,  the  total  annual  hour 
burden  hours  for  preparing  letters 
requesting  a  delay  in  providing  dealer 
notification  will  be  about  30  hours  (60 
recalls  x  '/i  hour  per  recall). 

The  agency  estmiates  that  the  total 
annual  hour  burden  on  respondents  of 
the  information  collection  requirement 
of  this  final  rule  will  be  30  hours,  plus 
a  one-time  burden  of  250  hours,  spread 
over  a  period  of  ten  years. 

The  agency  estimates  that  the  hourly 
labor  cost  for  manufacturers  for  revising 
the  dealer  notification  letters  will  be 
$50.  With  the  estimated  V2  hour  needed 
to  revise  the  letter  for  each  of  500 
manufacturers,  the  total  Ubor  cost  of 
revising  the  dealer  notification  letters 


would  be  $12,500.  Since  the  number  of 
safety  recalls  per  year  is  approximately 
300,  not  all  manufacturers  will  incur  the 
cost  of  revising  the  letter  in  the  same 
year.  If  95  manufactiuers  modify  their 
dealer  notification  letters  in  year  one 
and  45  of  the  remaining  405 
manufacturers  modify  their  dealer 
notification  letters  in  years  two  through 
ten,  the  cost  would  be  spread  over  a 
minimum  of  ten  years.  This  would 
result  in  ^  annual  cost  burden  of 
52.375  for  the  first  year  and  $1,125  per 
year  for  the  second  through  tenth  years. 
As  stated  earlier,  the  burden  is  likely 
to  be  a  one-time  occurrence  in  most 
cases,  since  most  manufacturers  use 
form  notifications  that  will  only  need  to 
be  revised  once.  After  a  manufacturer 
has  revised  its  form  notification,  the 
cost  of  subsequent  letters  will  be  no 
greater  than  that  for  the  notification  that 
a  manufacturer  is  presentiy  required  by 
statute  to  send  to  dealers. 

The  agency  estimates  that  the  labor 
cost  to  manufacturers  for  preparation  of 
requests  for  delay  of  dealer  notification 
will  also  be  about  $50  per  hour.  Thus, 
for  60  such  requests  per  year,  with  an 
average  preparation  time  of  Vi  hour 
each,  the  annual  labor  cost  to 
manufacturers  will  be  approximately 
$1,500. 

In  siunmary,  the  agency  estimates  that 
the  total  annual  cost  to  respondents  will 
be  approximately  $1,500,  plus  a  one- 
time-only cost  of  $12,500,  spread  over  a 
period  of  ten  years. 

There  is  no  recordkeeping  burden 
associated  with  this  rulemaking. 

Authority:  44  U.S.C  3506(c);  delegatioo  of 
authority  at  49  CFR"  1.50. 

Dated:  November  24, 1997. 

Kenneth  N.  Weinstain, 

Associate  Administrator  For  Safety 
Assurance. 

(FR  Doc.  97-31383  FUed  11-28-97;  8:45  am] 

BMJNQ  CODE  4ai»4S-|> 


multi-pi  rpose'^)assenger  vehicles 
(MPVs)  are  eligible  for  importation. 


SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safefy 
Administration  (NHTSA)  of  a  petition  / 
for  a  decision  that  1973-1975 
Volkswagen  Type  181  ("The  Thing") 
MPVs  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safefy 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they  • 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufactiirer  as  complying  with  the 
safefy  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  31, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  numbm*. 
and  be  submitted  to:  U.S.  Department  of 
Transportation  Dockets,  Room  PL-401, 
400  Seventh  St.,  SW.  Washington,  DC 
20590.  (Docket  hours  are  from  10  am  to 
5  pm). 

FOR  FURTHER  MFORMATKM  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safefy  Compliance,  NHTSA  (202-36&- 
5306). 

StffPl-EMBITARY  INFORMATKM:     • 
Background 


DEPARTMENT  OF  TRANSPORTATKM 

National  Highway  Traffic  Safaty 
Administration 

[Docket  Na  NHT8A-«7-318q 

NoUca  of  Racaipt  of  PalMon  for 
Oacision  That  Nonconforming  1973- 
1975  Volkswagan  Typa  181  fTha 
Thing")  Multi-Purpoaa  Pasaangar 
Vahiciaa  Are  Eligibie  for  Importation 


AGENCY:  National  Highway  Traffic 
Safefy  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1973-1975 
Volkswagen  Type  181  ("The  Thing") 


Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safefy 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safefy  standards. 

Petitions  for  eligibilify  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimify  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  than 
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publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories.  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1973-1975  Volkswagen  Type 
181  ("The  Thing")  MPVs  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  Wallace  believes  are 
substantially  similar  are  1973-1975 
Volkswagen  Type  181  ("The  Thing") 
MPVs  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safiety 
standards. 

The  petitioner  claims  diat  it  carefully 
compared  non-U.S.  certified  1973-1975 
Volkswagen  Type  181  ("The  Thing") 
MPVs  to  their  U.S.  certified 
counterparts,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
non-U.S.  certified  1973-1975 
Volkswagen  Type  181  ("The  Thing") 
MPVs,  as  originally  manufactiired, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1973-1975 
Volkswagen  Type  181  ("The  Thing") 
MPVs  are  identical  to  their  U.S.  cmtified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 

Shift  Lever  Sequence 104 

Windshield  Wiping  and  Washing 
Systems.  106  Brake  Hoses,  113  Hood 
Latch  Systems,  116  Brake  Fluid,  119 
New  Pneumatic  Tires  for  Vehicles  other 
than  Passenger  Cars.  124  Accelerator 
Control  Systems,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  210 
Seat  Belt  Assembly  Anchorages.  212 
Windshield  Retention,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  inscription  of  appropriate 
words  or  symbols  to  identify  the 
controls  for  the  hazard  warning  signal, 
the  windshield  defrosting  and  defbgging 
system,  the  lights.  The  petitioner  states 
that  the  vehicle  is  equipped  with  an 
odometer  that  is  labeled  at  the  factory  as 
being  calibrated  in  kilometers. 
precluding  the  need  for  any  alteration  to 
comply  with  the  standard. 


Standard  No.  103  Defrosting  and 
Defogging  System:  replacement  with  a 
U.S. -model  component. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlights;  (b) 
installation  of  U.S.-model  front  turn 
signal  lamps;  (c)  installation  of  U.S.- 
model  taillight  assemblies. 

Standard  No.  Ill  Rearview  Mirror: 
installation  of  a  passenger  side  rearview 
mirror. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Replacement  of  the  seat 
belts  in  the  front  seating  positions  Mrith 
U.S.-model  components;  (b)  installation 
of  U.S.-model  seat  belts  in  the  rear 
seating  positions. 

Standard  No.  209  Seat  Belt 
Assemblies:  replacement  of  all  seat  belt 
assemblies  supplied  with  the  vehicle. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401 , 
400  Seventh  St.,  SW,  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141  (a)(lKA)  and 
(b)(1):  49  CFR  593.8:  delegations  of  autliority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Novemlier  24, 1997. 
^farU]r■■e  lacobs. 

Director,  Office  of  Vehicle  Safety  Compliance. 
IFR  Doc  97-31439  FUed  11-28-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[DodGSl  Na  NHT8A  97-31S11 

Notioa  of  Racalpt  of  PaUtlon  for 
Daciaion  That  Nonconforming  1996 
Audi  Avant  Quatiro  Paaaangar  Cars 
Ara  Eliglbla  for  ImpoilaUon 

AQBICY:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1996  Audi 
Avant  Quattro  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1996  Audi  Avant 
Quattro  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety  . 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  31, 1997. 
AOORESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  U.S.  Deftartment  of 
Transportation  Dockets.  Room  PL-461, 
400  Seventh  St.,  SW,  Washington,  DC 
20590.  [Docket  hours  are  from  10  am  to 
5  pm]. 

RM  RJRTHEn  MFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLBiENTARY  MFOIMATION: 

Background 

Under  49  U.S.C.  30141(a)(lMA).  a 
motor  vehicle  that  was  not  originally 
manufactiu^  to  conform  to  all 
applicable  Federal  motor  vehicle  safiety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 
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Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
afibrds  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  hnporter  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1996  Audi  Avant  Quattro  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially 
sindlar  is  the  1996  Audi  A6  Quattro  that 
was  manufactured  for  importation  into, 
and  sale  in,  the  United  States  and 
certified  by  its  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1996 
Audi  Avant  Quattro  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1996  Audi  Avant  Quattro,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1996  Audi  Avant 
Quattro  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
widi  Standards  Nos.  102  Transmission 

Shift  Lever  Sequence ,  103 

Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
>  ^06  Brake  Hoses.  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  216  Roof  Crush  Resistance. 
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219  Windshield  Zone  Intrusion,  and  302 
Flanunabilitv  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1996  Audi  Avant  Quattro  comply  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  maimer  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substihition  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recaUbration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment,  (a) 
Installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110  Tire  Selection  and 
Rims-,  installation  of  a  tire  inf^mation 
placard.    . 

Standard  No.  Ill  Rearview  Mirror. 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component 

Standard  No.  114  rAe^Protectfo/i: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118  Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  t|ie  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crush 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  if  they  are  not  U.S.-model 
components.  The  petitioner  stetes  that 
the  vehicle  is  equipped  with 
combination  lap  and  shoulder  restraints 
that  adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  at  both  front 
designated  seating  positions,  with 
combination  lap  and  shoulder  restraints 
that  release  by  means  of  a  single  push 
button  at  both  rear  outboard  designated 
seating  positions,  and  wiUi  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  214  Side  Impact 
Protection:  installation  of  reinforcing 
beams. 


Standard  No.  301  Fuel  System 
Integrity:  installation  of  a  rollover  valve 
m  die  fiiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  also  stetes  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
tor  Docket  Management.  Room  PL-401 
400  Seventh  St.,  SW,  Washington.  DC  ' 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  rsceivml  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

iu^^l^*^  "-^-^  30141(aMlHA)  and 
mi):  49  CFR  593.8:  delegations  of  authoritv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  24, 1997. 
Mariljiuie  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-31440  FUed  11-28-97;  8:45  am] 
BILUNG  OOOC  4»10-SS<P 


DEPARTMENT  OF  TRANSPORTATION 

Saint  LMfranca  Soawray  Davaiopmant 
Corporation  Advlaory  Board;  Notica  of 
Maating 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC),  to  be  held  at  9:30  a.m., 
December  3, 1997,  via  conference  call  in 
the  Association  Administrator's 
Conference-Room,  SLSDC 
Administration  Building.  180  Andrews 
Street,  Massena,  New  York.  The  agenda 
for  this  meeting  will  be  as  follows: 
Opening  Remarks;  Consideration  of 
Minutes  of  Past  Meeting;  Review  of 
Programs;  New  Business;  and  Qosing 
Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  limited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
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than  December  1, 1997,  Marc  C.  Owen. 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  S.W.,  Washington.  D.C 
20590;  202-366-6823. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

lasued  at  Washington.  D.C  on  Nowmber 
24. 1997. 
MhcCCHpm. 
Adviaoiy  Board  Uaitott. 
(FR  Doc.  97-31354  Filed  11-28-97;  8:45  ami 


DEPARTMBfr  OF  TRANSPORTATION 

Siittaca  TraniMHtaHon  BoMtl 

PTB  Rmiw*  Ooctot  No.  33911] 

EmofW  TfMwpofUMIon  Qrottp.  inc^ 
Continuance  in  Control  EjcafnJMioiv— 
RaM  Linea.  inc. 


Emons  Transportation  Group,  Inc. 
(Emons),  has  filed  a  notice  of  exonption 
to  continue  in  control  of  Penn  Eastern 
Rail  Lines,  Inc.  (PERL),  upon  PERL's 
becoming  a  Class  III  railroad.  The 
transaction  was  expected  to  be 
consummated  on  or  about  November  20, 
1997,  the  effective  date  of  the 
exemption. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33512,  Penn  Eastern 
Rail  Lines,  Inc. — Acquisition  and 
Operation  Exemption — Luies  of 
Lancaster  Northern  Railway,  Inc., 
Chester  Valley  Railway.  Inc.,  East  Penn 
Raihmys,  Inc.,  and  Bristol  Industrial 
Terminal  Railway,  Inc.,  wherein  PERL 
seeks  to  acquire  and  operate  certain  rail 
lines  from  Lancaster  Northern  Railway. 
Inc.,  Chester  Valley  Railway,  Inc.,  East 
Penn  Railways,  Inc.,  and  Bristol 
Industrial  Terminal  Railway,  Inc. 

Emons  controls  through  stock 
ownership  three  other  Class  IH  rail 
carriers:  Maryland  and  Pennsylvania 
Railroad  Company,  operating  26  miles 
of  rail  line  between  York  and  Hanover, 
PA;  Yorkrail,  Inc.,  operating 
approximately  16  miles  of  rail  line 
between  York  and  Poriers  Sideling,  PA; 
and,  St  Lawrence  &  Atlantic  Railroad 
Company,  operating  between  Portland, 
ME,  and  the  Canadian  border  at  Norton, 
VT. 

Emons  states  that:  (1)  PERL  will  not 
connect  with  any  of  the  other  railroads 
in  its  corporate  family;  (2)  the 
continuance  in  control  is  not  pari  of  a 
aeries  of  anticipated  transactions  that 
would  connect  PERL  with  any  other 
railroad  in  its  corporate  family;  and  (3) 
the  transaction  does  not  involve  a  Class 
I  railroad.  The  transaction  therefore  is 


exempt  &om  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.10502(g).  the  board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  HI 
railroad  carriera.  Because  this 
transaction  involves  Class  III  rail 
carrien  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.Q  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33511.  miist  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  mustbe  served  on.-  Kevin  M. 
Sheys,  Oppenheimer  Wolff  &  Donnelly, 
1020  Nineteenth  Street.  N.W..  Suite  400, 
Washington.  DC  20036. 

Decided:  November  21, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
VemoB  A.  WilliaiiM, 
Secretary. 
(FR  Doc.  97-31385  Filed  11-28-97;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Rnance  Docket  No.  33512) 

Penn  Eaatem  Rail  Unaa,  Inc.; 
Acquialtion  and  Operation  Exemption; 
Unea  of  Lar>caater  Northern  Railway, 
Inc.,  Cheater  Valley  Railway,  Inc.,  Eaat 
Penn  Raihwaya,  Inc.,  and  Briatol 
Induatrlal  Terminal  Railway,  inc. 

Penn  Eastern  Rail  Lines,  Inc.  (PERL), 
a  noncarrier,  has  filed  a  verified  notice 
of  exemption  under  49  CFR  1150.31  to 
acquire  (by  purchase  of  certain  rail  lines 
and  assignment  of  certain  leases  on 
other  rail  lines)  and  operate 
approximately  45.24 '  miles  of  rail  lines 
(the  Subject  Lines)  of  Lancaster 
Northern  Railway,  Inc.  (LANO),  Chester 


Valley  Railway,  Inc.  (CVR),  East  Pom 
Railways,  Inc.  (EPRY),  and  Bristol 
Industrial  Terminal  Railwray,  Inc. 
(Bristol).  P^RL  will  become  a  Class  m 
rail  carrier.'  

PERL.  LANO,  CVR.  EPRY  and  Bristol 
have  entered  into  an  agreement 
providing  for  PERL's  acquisition  of  all 
the  rights,  title  and  interests  in  the 
Subfect  Lines.  PERL  intends  to 
consummate  the  purchase  agreement 
and  begin  operations  on  or  soon  after 
November  20. 1997.  the  effective  dtHa  of 
the  exemption. 

CVR  owns  and  operates  the 
Bridgeport  Industrial  Track,  between  the 
connection  with  the  Consolidated  Rail 
Corporation  (Contail)  at  approximately 
mil^MMt  0.0  and  milepost  2.14  at 
Henderson  Road.  This  2.14-mile  rail 
line  is  located  entirely  within 
Bridgeport,  Montgomery  County,  PA. 

LANO  owns  and  operates  the  Akron 
Second^  Track,  between 
approximately  milepost  0.05  at  Sinking 
Spring,  Berks  Coun^,  PA,  and  the  end 
of  the  track  at  Stevens,  approximately 
milepost  12.94,  in  Lancaster  County, 
PA. 

EPRY  operates  four  rail  lines  as 
follows:  (1)  The  Peridomen  Branch, 
USRA  Line  No.  906,  between  milepost 
22.38  at  Pennsburg,  PA,  and  milepost 
38.23  at  Emmaus  jet,  Emmaus,  PA.  a 
distance  of  15.85  miles,  in  Berks, 
Lehigh,  and  Montgomery  Counties,  PA; 
(2)  the  Colebrookdale  Industrial  Track 
(Boyertown  Branch).  USRA  Line  Uo. 
909,  between  milepost  0.00  at 
Colebrookdale  Jet  (Pottstown),  PA  and 
milepost  8.60  at  Boyertown,  PA.  a 
distance  of  8.60  miles,  in  Berks  and 
Montgomery  Counties,  PA;  (3)  the 
Kutztown  Branch,  USRA  line  No.  910, 
between  milepost  0.17  at  Topton,  PA, 
and  milepost  4.29  at  Kutztown,  PA,  a 
distance  of  4.12  miles,  in  Berks  County, 
PA;  and  (4)  the  Mt  Hope  Industrial 
Branch,  USRA  Line  No.  916.  between 
milepost  0.36  and  milepost  1.0,  a 
distance  of  .64  miles,  in  Manheim, 
Lancaster  County,  PA.  The  lines  were 
acquired  by  the  Commonwealth  of 
Pennsylvania  in  1982  and  were  formeriy 
operated  by  Blue  Moimtain  and  Reading 
Railroad  Company.^  They  connect  with 
Conrail  at  Eminaus.  Pottstown,  Topton 
and  Manheim,  PA. 

Bristol  leases  and  operates 
approximately  1  mile  of  rail  line 


'  In  the  verified  notice  of  exemption,  PERL  itatet 
ttut  the  totei  miles  of  rail  line  to  be  acquired  and 
operated  totals  approximately  44  route  mile*,  but 
other  references  in  the  notice,  which  identify  the 
milepoata  and  the  route  miles  for  each  specific 
tegmant  of  rafi  line,  total  approximately  45.24  route 


'This  pnxeeding  is  related  to  STB  Finance 
Docket  No.  33511,  wherein  Emons  Transportation 
Group,  Inc.,  a  noncarrier,  has  filed  a  notice  of 
exemption  to  continue  in  control  of  PERL  upon 
PERL's  becoming  a  Class  HI  rail  carrier. 

'  See  Blue  Mountain  and  Reading  Railroad 
Company — Modified  Rail  Certificate,  Financa 
Dockat  No.  30305  (Sub-No.  1)  OCC  served  ]uiie  13. 
1990). 
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extending  between  a  connection  at 
Grundy  and  a  point  within  the  Bristol 
Industrial  Park,  in  Bristol  Township, 
Bucks  Coimty,  PA. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33512,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Kevin  M. 
Sheys,  Oppenheimer  Wolff  &  Donnelly, 
1020  Nineteenth  Street,  N.W..  Suite  400, 
Washington,  DC  20036. 

Decided:  November  21, 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
VeniOD  A.  WilUams, 
Secretary. 
(FR  Doc.  97-31384  Filed  11-28-97;  8:45  am) 


BNJJNG  COOC  4»1S-oa-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Propoaed  Collection;  Comment 
Requeat  for  Notice  97-66 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treastuy. 

ACTKM:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasxuy,  as  paijt  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pul>. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 

Currently,  the  IRS  is  soliciting 
comments  concerning  Notice  97-66, 
Certain  Payments  Made  Pursuant  to  a 
Securities  Lending  Transaction. 
DATES:  Written  comments  should  be 
received  qb  or  before  January  30, 1998 
to  be  assured  of  consideration. 
AOOflESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  llli  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 


(202)  622-3945,  Internal  Revenue 
Service,  room  5569,  llll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATKM: 

Title:  Certain  Payments  Made 
Pursuant  to  a  Securities  Lending 
Transaction. 

OMB  Number:  1545-1566. 

Notice  Number:  Notice  97-66. 

Abstract:  Notice  97-66  modifies  final 
regulations  which  were  effective 
November  14, 1997.  The  Notice  relaxes 
the  statement  requirement  with  respect 
to  substitute  interest  payments  relating 
to  securities  loans  and  sale-repurchase 
transactions.  It  also  provides  a 
withholding  mechanism  to  eliminate 
excessive  withholding  on  multiple 
payments  in  a  chain  of  substitute 
dividend  payments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
377.500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  61,750. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  contit)!  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  r6cord.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  hurden'of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  November  18, 1997. 
Garrick  R.  Shear, 
ntS  Reports  Clearance  Officer. 
(FR  Doc.  97-31402  FUed  11-28-97;  8:45  am] 
■LUNQ  CODE  aaifr-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Precedent  Opinions  of  the 
General  Counsel 

AOENCY:  Department  of  Veterans  Afhirs. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  fiittire 
claim  matters.  The  siunmary  is 
published  to  provide  the  public,  and,  in 
particular,  veterans'  benefit  claimants 
and  their  representatives,  with  notice  of 
VA's  interpretations  regarding  the  legal 
matter  at  issue. 

FOR  FURTHER  MFORMATION  CONTACT: 

Jane  L.  Lehman,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-6558. 
SUPPLEMENTARY  INFORMATKM:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Coimsel  to  issue  written  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  General 
Counsel's  interpretations  on  legal 
matten,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Coiuisel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of, 
the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 


63604 


Federal  Register  /  Vol.  62,  No.  230  /  Monday,  December  1,  1997  /  Notices 


VAOPGCPREC  22-87 

Question  Presented 

May  the  Department  of  Veterans 
AfEairs  (VA)  withhold  monthly  benefits 
from  beneficiaries  in  situations  where 
the  payee  refuses  to  participate  in  the 
Electronic  Funds  Transfer  Program? 

Held 

The  Secretary  has  authority  under  the 
DCIA  to  withhold  monthly  VA  benefits 
to  a  recipient  of  Federal  payments 
subject  to  the  EFT  program  if  the 
recipient  has  not  complied  with  the 
statutory  EFT  requirements  and  is  not 
entitled  to  a  waiver  of  their  application. 

EfEsctive  Dite:  June  20, 1997. 
VAOPGCPREC  23-07 

Question  Presented 

Where  a  claimant  has  arthritis  and 
instability  of  the  knee,  does  38  CFR 
4.71a  authorize  multiple  ratings  under 
diagnostic  codes  5003  and  52577 

Held 

A  claimant  who  has  arthritis  and 
instability  of  the  knee  may  be  rated 
separately  under  diagnostic  codes  5003 
and  5257. 

Effective  Date:  July  1. 1997. 
VAOPGCPREC  24-«7 
Question  Presented 

Is  a  veteran  who  is  receiving 
compensation  pursuant  to  38  U.S.C 
1151  due  to  bliiidness  in  both  eyes 
which  resulted  bom  the  veteran's 
hospitalization,  medical,  or  surgical 
treatment  by  VA,  and  not  incuned  or 
aggravated  in  the  line  of  duty  in  the 
active  military,  naval,  or  air  service, 
eligible  for  a  special  housing  adaptation 
grant  under  chapter  21  of  title  38, 
United  States  Code? 

Held 

A  veteran  with  a  disability  that 
resulted  from  VA  hospitalization  or 
medical  or  surgical  treatment  who  has 
been  determined  eligible  for 
compensation  "as  if  such  injury  were 
service  connected  pursuant  to  38  U.S.C 
1151  is  not  eligible  for  a  special  housing 
adaptation  grant  as  a  result  of  the 
disability  caused  by  VA  medical  care. 

Effective  Date:  July  3, 1997. 
VAOPGCPREC  2S-07 
Question  Presented 

Should  military  retired  pay  that  is 
paid  directiy  to  a  veteran's  ex-spouse  by 
a  military  finance  center  pursuant  to  a 
divorce  decree  or  garnishment  order  be 
considered  income  of  the  veteran  for 
purpoaes  of  detennining  his  or  her 


entitiement  to  Department  of  Veterans 
ASairs  (VA)  need-based  benefits? 

Held 

Whether  military  retired  pay  paid 
direcUy  to  a  veteran's  ex-spouse  by  a 
military  finance  center  pursuant  to  a 
divorce  must  be  included  in  the 
veteran's  annual  income  for  purposes  of 
determining  eligibility  for  need-based 
veterans'  benefits  is  dependent  upon  the 
property  rights  of  the  parties  in  the 
military  retired  pay,  as  determined  in 
the  pertinent  divorce  decree  and  any 
related  property  setUement,  interpreted 
in  light  of  applicable  state  law.  Where, 
in  a  divorce  proceeding,  military  retired 
pay  is  treated  as  marital  property  and 
divided  between  the  parties  to  the 
proceeding,  only  that  portion  of  the 
retired  pay  which  is  determined  to  be 
the  property  of  the  veteran  is  countable 
as  income  of  the  veteran  for  purposes  of 
determining  entitiement  for  need-based 
veterans'  benefits.  Where  no  such 
division  of  property  has  occ\irred,  the 
full  amount  of  such  retired  pay  is 
attributable  to  the  veteran,  regardless  of 
whether  all  or  a  portion  of  the  retired 
pay  is  paid  directly  to  the  veteran's  ex- 
spouse  pursuant  to  a  voluntary  or 
involuntary  allotment  or  a  garnishment 
order. 

Effective  Date:  July  16, 1997. 

VAOPGCPREC  26-97 

Question  Presented 

Was  the  addition  of  a  diagnosis  of 
post-traimiatic  stress  disorder  (PTSD)  to 
the  rating  schedule,  effective  April  11, 
1980,  "a  liberalizing  law,  or  a 
liberalizing  (Department  of  Veterans 
Affairs  (VA)]  issue"  of  38  CFR  3.114(a)? 

Held 

The  addition  of  PTSD  as  a  diagnostic 
entity  in  the  schedule  for  rating  mental 
disorders  was  a  "liberalizing  VA  issue" 
for  purposes  of  38  CFR  3.114(a). 
However,  an  efiiBctive  date  prior  to  the 
date  of  claim  cannot  be  assigned  under 
section  3.114(a)  unless  the  claimant  met 
all  eligibility  criteria  for  the  liberalized 
ben^t  on  Afwil  11, 1080.  the  effsctive 
date  of  the  regulatory  amendment 
adding  the  diagnostic  code  for  PTSD, 
and  such  eligibility  existed 
continuously  from  that  date  to  the  date 
of  claim  or  administrative  determination 
of  entitiement. 

Effective  Date:  July  16. 1997. 

VAOPGCPREC  27-«7 

Question  Presented 

Whether  service  on  a  naval  vessel  in 
the  waters  off  the  shore  of  Vietnam 
constitutes  snvice  in  the  Republic  of 


Vietnam  for  purposes  of  38  U.S.C. 
101(29)(A),  which  defines  the  Vietnam 
era  as  the  period  beginning  on  February 
28,  1961.  and  ending  on  May  7, 1975, 
in  the  case  of  a  veteran  who  served  in 
the  Republic  of  Vietnam  during  that 
period. 

Held 

Service  on  a  deep-water  naval  vessel 
in  waters  off  the  shore  of  the  Republic 
of  Vietnam  does  not  constitute  service 
in  the  Republic  of  Vietnam  for  purposes 
of  38  U.S.C.  101(29)(A),  as  added  by 
section  505  of  the  Veterans'  Benefits 
Improvements  Act  of  1996,  which 
provides  that  the  term  "Vietnam  era" 
means  the  period  beginning  on  February 
28,  1961,  and  ending  on  May  7, 1975, 
in  the  case  of  a  veteran  who  served  in 
the  Republic  of  Vietnam  during  that 
period. 

Effective  Date:  July  23, 1997 
VAOPGCPREC  28-97 
Question  Presented 

Whether  a  person  insured  undw 
Service  Disabled  Veterans'  Insurance, 
who  does  not  receive  a  waiver  of 
premiums  pursuant  to  38  U.S.C.  1912 
because  the  insured  died  prior  to  the 
continuance  of  total  disability  for  six 
consecutive  months,  is  nonetbeless 
eligible  for  supplemental  Service 
Disabled  Veterans'  pursuant  to  38  U.S.C 
1922A. 

Held  ■ 

A  person  insured  under  Service 
Disabled  Veterans'  Insiuance,  who  does 
not  qualify  for  a  waiver  of  premiums 
pursuant  to  38  U.S.C  1912  because  the 
insured  died  prior  to  the  continuance  of 
total  disability  for  six  months,  is  not 
eligible  for  supplemental  Service 
Disabled  Veteraiu  Insurance  pursuant  to 
38  U.S.C  1922A. 

VAOPGCPREC  29-97 

Question  Resented 

Does  38  CF.R.  3.105(e)  apply  to  cases 
subject  to  the  special  settlement  review 
under  the  provisions  of  the  October  15, 
1993,  Stipulation  and  Order  in 
Fernando  Giusti  Bravo,  et  al  v.  US. 
Department  of  Veterans  Affairs,  et  al., 
where  there  is  no  reduction  of  a  service- 
connected  disability  rating  which 
results  in  reduction  or  discon^uance 
of  compensation  payments  currentiy 
being  made? 

Held 

38  CF.R.  3.105(e)  applies  to  cases 
subject  to  the  special  settiement  review 
under  the  provisions  of  the  October  15, 
1993,  Stipulation  and  Order  in 
Fernando  Gusti  Bravo,  et  al.  v.  [/.5. 


Federal  Register  /  Vol.  62,  No.  230  /  Monday.  December  1,  1997  /  Notices 


63605 


Department  of  Veterans  Affairs,  et  al. 
only  where  there  is  a  reduction  of 
service-connected  disability  rating 
which  results  in  reduction  or 
discontinuance  of  compensation 
payments  currenUy  being  made.  Thus, 
the  provisions  of  section  3.105(e)  which 
require  VA  to  provide  a  proposed  rating 
action  and  a  60-day  pretermination 
notice  are  inapplicable  where  there  is 
no  reduction  of  a  service-connected 
disability  rating  which  results  in 
reduction  or  discontinuance  of 
compensation  payments  ciurentiy  being 
made. 

Effective  Date:  August  7, 1997. 

VAOPGCPREC  30-97 

Question  Presented 

What  level  of  special  monthly 
compensation  (SMC)  should  be  awarded 
to  a  claimant  with  nonservice-connected 
paraplegia  who  is  entitied  to 
compensation  under  38  U.S.C.  1151  for 
disarticulation  of  the  hips? 

Held 

Regardless  of  preexisting  paraplegia, 
SMC  is  payable  at  the  rate  prescribed  in 
38  U.S.C.  1114(n)  to  a  claimant  who  is 
entitied  to  compensation  for  bilateral 
disarticulation  of  the  hips  under  38 
U.S.C.  1151. 

Effective  Date:  August  29, 1997. 

VAOPGCPREC  31-97 

Question  Presented 

If  the  Board  of  Veterans'  Appeals 
concludes  upon  reconsideration  that  the 
Department  of  Veterans  Affurs  Regional 
Office  erred  in  determining  the  effective 
date  of  a  reduction  in  compensation 
pursuant  to  38  U.S.C.  5112(6}  and  38 
CFR  3.105(e).  does  that  error  render  the 
decision  reducing  the  rating  void  ab 
initio,  requiring  reinstatement  of  the 
prior  rating? 


Held 

The  reduction  of  a  disability  rating,  if 
otherwise  supportable,  is  not  rendered 
void  ab  initio  by  virtue  of  error  in  the 
assignment  of  the  effective  date  for  it 

Effective  Date:  August  29, 1997. 
VAOPGCPREC  32-97 
Question  Presented 

When  a  claimant  has  service- 
connected,  partial  hearing  loss  in  only 
one  ear,  should  the  hearing  in  the  other 
ear  be  considered  normal  for  purposes 
of  rating  the  service-connected  hearins 
loss?  ^^ 

Held 

If  a  claimant  has  service-connected 
hearing  loss  in  one  ear  and  nonservice- 
connected  hearing  loss  in  the  other  ear, 
the  hearing  in  the  ear  having 
nonservice-connected  loss  should  be 
considered  normal  for  purposes  of 
computing  the  service-connected 
disability  rating,  unless  the  claimant  is 
totally  deaf  in  both  ears. 

Effective  Date:  August  29. 1997. 
VAOPGCPREC  33-97 
Question  Presented 

Are  assets  which  are  placed  in  an 
irrevocable  special  needs  trust 
includable  in  the  claimant's  net  worth 
for  purposes  of  determining  eligibility 
for  improved  pension? 

Held 

Assets  transferred  by  a  legally 
competent  claimant,  or  by  the  fiduciary 
of  a  leagally  incompetent  one,  to  an 
irrevocable  "living  trust"  or  an  estate- 
planning  vehicle  of  the  same  nature 
designed  to  preserve  estate  assets  by 
restricting  trust  expenditures  to  the 
claimant's  "special  needs,"  while 
maximizing  the  use  of  governmental 
resources  in  the  care  and  maintenance 
of  the  claimant,  should  be  considered  in 


calculating  die  claimant's  net  worth  for 
improved-pension  piuposes. 

Effective  Date:  August  29, 1997. 
VAOPGCPREC  34-87 
Question  Presented 

Does  38  U.S.C.  3104(b)  or  any  otiier 
statute  or  regulation,  e.g..  Department  of 
Labor  Rehabilitation  Act  of  1973  and 
associated  regulations,  either  require  or 
preclude  VA  from  assisting  appellant  in 
purchasing  a  computer  and  related 
materials  for  recreational  activities? 
Held 

1.  No  statute  or  regulation,  including 
section  702  of  the  Rehabilitation  Act  of 
1973  and  its  associated  regulations, 
either  specifically  directs  VA  to 
authorize  or  precludes  VA  from 
authorizing  services  and  assistance  of  a 
recreational  nature  as  a  component  of  an 
eligible  veteran's  program  of 
independent  living  services  and 
assistance  under  38  U.S.C.  3120. 

2.  VA  has  the  authority,  and 
responsibility,  to  provide  all  services 
and  assistance  deemed  necessary  on  the 

.  facts  of  the  particxdar  case  to  enable  an 
eligible  veteran  participating  in  such  a 
program  to  live  and  function 
independentiy  in  his  or  her  family  and 
community  without,  or  with  a  reduced 
level  of,  the  services  of  others.  This 
includes  the  authority  to  approve,  when 
appropriate,  services  and  assistance  that 
are  in  whole  or  part  recreational  in 
character  when  the  services  are  foimd  to 
be  needed  to  enable  or  enhance  the 
veteran's  ability  to  engage  in  family  and 
community  activities  integral  to  the 
veteran's  achieving  his  or  her 
independent  living  program  goals. 

Effective  Date:  November  5. 1997. 

By  the  Direction  of  the  Secretary: 
Robert  E  Coy. 
Acting  General  Counsel. 
[PR  Doc.  97-31329  Filed  ll-28-«7: 8:45  am) 
MUJNQ  CODE  S320-01-PLM 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  ttM  Sacratary 

7  CFR  Part  17 

Regulations  Qov«ming  ttM  Rnandng 
of  Commercial  Sales  of  Agricultural 
Commodities 

Correction 

In  rule  document  97-26578, 
beginning  on  page  52929,  in  the  issue  of 
Friday.  October  10.  1997,  make  the 
following  conection: 

f  17.4    [Correded] 

On  page  52934,  in  the  third  colunui. 
in  S  17.4(c)(7),  in  the  fourth  line.  "11" 
should  read  "1". 

■LUNO  CODE  18gfr«1-0 


Monday 
December  1,  1997 


Part  II 


Department  of  the 
Interior 


nsh  and  Wildlife  Service 


50  CFR  Part  20 

Migratory  Bird  Hunting:  Revised  Test 
Protocol  for  Nontoxic  Approval 
Procedures  for  Shot  and  Shot  Coating; 
Final  Rule 
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DEPARTMEHT  OF  THE  INTERIOR 
Fish  and  WHdHfe  Servic* 
50CFRPart20 

RM1018-AB80 

MiQmory  Swu  iiiNiuiiy:  nevisea  ioti 
Protocol  for  Nontoxic  Approval 
l>rocodiiroe  for  Shot  and  Shot 
CoaMnjs 

AQENCV:  Fish  and  Wildlifa  Service. 

Interior. 

action:  Final  rule. 


f.  The  purpose  of  this  action  is 
to  revise  the  current  nontoxic  shot 
approval  procedures  by  establishing  a 
tiraed  approval  process.  Shot  or  shot 
coating  approval  is  considered  at  each 
tier.  An  environmentally  benign  shot  or 
a  minor  modification  of  previously 
ap{»oved  shot  may  receive  nontoxic 
approval  after  the  first  tier  contingent  on 
existence  of  appropriate  toxicological 
data  and  an  ecological  risk  assessment. 
If  not,  further  testing  would  be  required.^ 
DATES:  This  final  rule  takes  effiect 
December  31, 1997. 


I:  Director  (FWS/MBMO). 
U.S.  Fish  and  Wildlife  Service,  634 
ARLSQ,  1849  C  ST..  NW,  Washington, 
D.C  20240. 

FOR  FUmMER  wrOOMATIOM  CONTACT:  Paul 
Schmidt,  Chief,  or  Carol  Anderson, 
Wildlife  Biologist,  OfBce  of  Migratory 
Bird  Management,  703/358-1714. 
8UPPLEMBITARY  MFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  (Service)  is 
revising  the  existing  nontoxic  shot  and 
shot  coating  approval  procedures  (50 
CFR  20.134)  by  establishing  a  three-tier 
approval  process.  Shot  or  shot  coating 
approval  is  considered  at  each  tier.  AJn 
environmentally  benign  shot  or  a  minor 
modification  of  previously  approved 
shot  may  receive  nontoxic  approval 
after  the  first  tier  contingent  upon  the 
existence  of  appropriate  toxicological 
data  and  an  ecological  risk  assessment 
The  Service  has  modified  the  existing 
regulation  because: 

1.  From  an  ecosystem  management 
perspective,  in  addition  to  waterfowl, 
we  need  to  evaluate  species  such  as 
invertebrates  and  fish  as  these  provide 
a  food  base  for  many  waterfowl  species; 

2.  Since  the  original  regulations  were 
in  effect,  advancements  in  the  field  of 
ecological  risk  assessment  can  be 
applied  to  this  process; 


3.  Reduction  of  time,  expense  and 
burden  on  the  Federal  Goverament  and 
applicants  can  occiu  without  risk  to 
wildlife;  and 

4.  From  an  animal  vrelfare  standpoint, 
reduction  in  numbers  of  test  animals 
used  can  occur  without  risk  to  wildlife. 

The  original  procedures  were  put  in 
place  in  1986  and  the  first  submission 
requesting  approval  of  nontoxic  shot 
came  in  October  of  1993.  Our 
experience  with  this  shot  approval 
process  has  sho%vn  that  the  procedures 
need  modification  to  accoounodate 
situations  where  existing  information 
can  minimize  the  need  for  full  testing. 
Thus,  the  Service  and  the  U.S. 
Geological  Survejr — Biological 
Resources  Division  cooperatively  have  * 
developed  an  alternative  set  of 
procedures  for  evaluating  innitoxic  shot 
and  shot  coatings  to  replace  tKe  testing 
requirements  presently  in  effect.  As 
with  the  current  procedures,  the  new  set 
of  approval  procediues  carry  the 
requirement  that  the  applicant  cany  the 
burden  of  providing  that  the  candidate 
shot  or  shot  coating  is  nontoxic. 

The  system  has  mree  tiers,  %vith  each 
tier  enhancing  the  information  base  on 
the  candidate  material.  Those  candidate 
materials  where  appropriate  background 
information,  toxicological  data, 
ecological  risk  assessment,  and 
reproductive  effects  information  are 
available  demonstrating  the  candidate 
material  to  be  benign  may  receive 
nontoxic  approval.  Those  candidate 
materials  not  approved  as  a  result  of 
subfecting  them  to  the  standards  set  at 
Tier  1  MriU  be  subject  to  the  standards 
of  Tier  2,  Tier  3,  or  both. 

Tier  1  sets  out  comprehensive  and 
detailed  requirements  that  must  be 
provided  to  the  Service  in  order  to 
consider  approval.  After  evaluation  of 
Tier  1  information,  the  Service  will 
determine  to  grant  or  deny  approval,  or 
require  testing  of  Tier  2,  Tier  3.  or  both. 

The  scope  of  Tier  1  includes:  (1) 
Physical  and  chemical  characterization 
of  candidate  shot  or  shot  coating;  (2) 
information  on  the  toxicity  of  the 
candidate  material:  (3)  an  ecological  risk 
assessment;  and  (4)  effects  on 
reproduction  in  water  birds  of  the 
candidate  material. 

The  scope  of  Tier  2  includes  in  vitro 
erosion  rate  testing,  shori-term  (30-day) 
acute  toxicity  testing  on  mallards',  and 
toxicity  tests  with  invertebrates  and 
early-life  stage  vertebrates  to  assess 


potential  impacts  on  waterfowl  habitat 
The  inclusion  of  lead  shot  (positive)  and 
steel  shot  (negative)  control  groups  in 
the  waterfowl  fiseding  studies  is 
necessary  to  account  for  the 
experimental  variability  associated 
with:  (1)  Tests  performed  by  difiiarent 
laboratories;  (2)  a  series  of  tests 
performed  within  a  given  laboratory; 
and/or  (3)  an  individual  test,  given 
changing  conditions  which  are  beyond 
control  of  the  experimental  ptotocxri. 
Further,  although  the  positive  control 
group  is  essential  to  every  shot  ingestion 
study  series,  the  Service  has  considered 
the  documented  history  of  the  results  of 
lead  shot  ingestion  by  waterfowl  and 
reduced  the  numbers  of  birds  required 
for  that  aspect  of  the  protocol. 

The  scope  of  Tier  3  includes  chronic 
exposure  under  adverse  environmental 
conditions  and  effiscts  on  reproduction 
in  mallards. 

Modification  of  the  experimental 
procedures  to  address  the  specific 
composition  and  erosion  characteristics 
of  the  candidate  riiot  or  shot  ''^"♦'"g 
may  be  made  by  the  Service,  if 
necessary.  If  the  candidate  shot  or  shot 
coating  is  not  metal  or  metalloid,  the 
Service,  with  the  applicant,  may 
develop  Other  equivalent  testing 
procedures  to  evaluate  the  effects  of  the 
components  of  the  candidate  shot  and/ 
or  shot  coating. 

Statistical  analyses  are  to  be 
performed  on  all  data  from  each  test 
For  the  purpose  of  this  section  (20.134) 
the  terms  significant  and  significantly 
refer  to  a  (1^.05)  finding  of 
significance. 

Other  conditions  of  final  approval 
include  residual  lead  levels  and 
noninvasive  field  testing  devices.  The 
Service  has  establisUed  a  mavimnm 
enviromnentally  acceptable  level  of  lead 
in  shot  as  trace  amounts  of  <1  percent 
(August  15. 1995.  61  FR  42492).  Any 
shot  manufactured  with  lead  levels 
equal  to  or  exceeding  1  percent  are  toxic 
and  therefore,  illegal.  Further,  the 
Service  has  established  approval 
contingent  upon  the  availability  of  a 
noninvasive  field  testing  device  (August 
15. 1996. 61  FR  42492)  to  determine 
shot  material  in  the  shell  in  the  field. 

A  schematic  representation  of  the 
approval  process  follows: 

■UJNQ  COOK  imp  M  r 


Federal  Register  /  Vol.  62,  No.  230  /  Monday,  December  1,  1997  /  Rules  and  Regulations     63609 


Iteeaipt  of  Appncotion 

tncludvs  Tmr   1   Information 

JO  Ooys  to  Accept  or  Rajtct 


Oiolog  with  Applicont  to  ^ 


Htejactad- 


REVIEW 
PROCESS 


ccmtad 


Motica  of  VpKcotion 
Pubfahad  In  r«dorol  R«gltt«r 


I  60  Doy  Sv>iin  Ravitw  | 


Dtniot 


Not  Enouyh  Information 

Movo  to  Tiv 
2,  3.  or  boVi,  Totting 


>Apprevol< 


Propoooo  Rul* 

PuNishod  in  th«  rodorol   Remitter 

Convnonts  Conoidorod 


>Oon««d* 


T 
1 

e 
r 

a 


rmol  Rui* 
PuMiahod  in 
th«  Fodorol 


[ 


T«it  Plan  Conductod 
Rosutt*  Raportatf  to  tiM  Soivico 


I 


I  60  Ooy  Sorvico  Rtviw  | 


Approval  Ooniod 


Rojoct«d< 


Aceaptad 

J. 


Proposad  Ruia 
PubRatitd  in  th«  radorol  Ragiatar 

4 

1 

Fmol  Rula    ^     Taat  Plan 

r,nal  Rula 

PuUthad  in 

tha  Fadarol 

Ragiatar 

1 

BILLMQ  COOE  4*10-aS-C 


63610     Federal  Register  /  Vol.  62.  No.  230  /  Monday,  December  1,  1997  /  Rules  and  Regulations 


The  intent  of  the  shot  and  shot 
coating  approval  procedure  is  to  ensure 
that,  in  addition  to  waterfowl,  other 
natural  resources  will  be  protected. 
Furthermore,  materials  that 
toxicologically  are  innocuous  will 
complete  the  procedures  at  lower  cost 
and  mth  less  paperwork  for  both  the 
Service  and  the  applicant. 

In  summary,  the  purpose  of  this  rule 
is  to  revise  the  current  shot  approval 
procedures  and  to  include  shot  coatings. 

PaUic  Comment  and  Responaes 

The  January  26, 1996,  proposed  rule 
published  in  the  Federal  Register  (61 
F^  2470)  invited  comments  from 
interested  parties.  The  closing  date  for 
receipt  of  all  comments  was  May  10, 
1996.  During  this  115-day  comment 
period,  the  Service  received  five 
comment  letters.  A  brief  summary  of 
those  comments  and  the  Service's 
response  follows: 

The  National  Institute  of 
Environmental  Health  Sciences  limited 
their  comments  to  the  toxicity  testing 
"  (clinical  observation,  tissue  analysis, 
and  histopathology)  of  bismuth  only, 
and  as  such,  are  not  incorporated  into 
the  overall  testing  protocol. 

The  Missouri  Department  of 
Conservation  asked  if  coatings  of 
copper,  nickel,  and  zinc  on  steel  shot, 
which  already  are  approved,  will  have 
"grandfathered"  approval.  Yes,  they 
will.  In  December  of  1986,  based  on  a 
review  and  evaluation  of  information  in 
an  environmental  assessment,  the 
Director  issued  a  Finding  Of  No 
Significant  Impact  and  chose  to  approve 
the  use  of  copper  or  nickel  coating  on 
steel  shot  In  May  of  1993.  based  on 
information  from  the  National 
Biological  Survey  (now  the  Biological 
Resources  Division  of  the  U.S.G.S.),  the 
Service,  and  manufacturers,  the  Service 
issued  an  approval  for  zinc  chloride 
and/or  zinc  chromed  coating.  These 
coatings  will  retain  the  Service's 
approval.  However,  the  Service  may 
reconsider  both  approvals  at  some 
future  date  if  it  is  determined  that  the 
coatings  may  be  creating  toxicological 
problems  for  migratory  birds. 

The  Wisconsin  Department  of  Natural 
Resources  requested  deletion  of  "the 
requirement  for  assessing  toxicity  after 
complete  absorption  [because]  we 
suspect  that  most  substances  that  would 
pass  kll  of  the  other  tests  would  fail  this 
test"  This  is  a  worst-case  scenario 
assumed  in  the  risk  assessment,  and  not 
an  actual  toxicity  test  that  the  applicant 
must  complete.  To  ensure  that 
waterfowl  will  be  protected,  this 
analysis  must  be  completed. 

The  National  Wildlife  Federation 
expressed  concern  that  the  Service's 


proposal  to  "scale  back  the  testing 
procedures"  will  increase  the  potential 
for  environmental  harm.  The  Service's 
decision  to  revise  the  present  testing 
protocol  is  based  on  scientific 
advancements  in  risk  assessment, 
toxicity  testing,  and  modeling.  In 
actuality,  the  new  test  protocol  is  far 
more  demanding  and  scientifically 
rigorous  than  the  current  three  phase 
nontoxic  shot  approval  process  because 
it  approaches  the  issue  firom  an 
ecosystem  management  perspective 
incorporating  recent  advancements  in 
science.  The  new  test  protocol  will 
increase  protection  of  the  environment 
by  incorporating  an  ecosystem  approach 
and  multi-species  testing  rather  than 
just  a  single  species  test  with  mallards. 
The  NWF  also  commented  that  "the 
USFWS  argues  that  from  an  animal 
welfare  standpoint,  the  numbers  of  test 
animals  used  can  be  reduced.  In  fact,  it 
can  be  said  that  granting  approval  for  a 
shot  compound  which  has  not  been 
throughly  tested  makes  the  whole  of  the 
wild  waterfowl  population  test 
animals."  Under  the  current  testing 
procedures,  the  entire  ecosystem  is  the 
test  subject  because  it  ignores  every 
environmental  and  biological 
component  other  than  waterfowl.  The 
Service  is  striving  for  a  balanced 
ecosystem  approach  to  testing  without 
being  overly  burdensome.  Instead  of 
using  large  numbers  of  one  species,  the 
Service  is  incorporating  the  test  with 
several  difi^erent  species.  The  NWF  also 
stated  that,  "there  are  numerous  cases 
(e.g.,  the  pesticide  DDT)  in  which  the 
harmful  effects  of  a  product  became 
apparent  only  after  loss  of  reproductive 
viability  of  wildlife  became  chronic,  by 
which  time  the  environmentally 
harmful  substance  was  widely  dispersed 
throughout  the  ecosystem." 
Reproductive  test  data  is  an  integral  part 
of  the  new  test  protocol.  We  recognize 
the  importance  of  reproductive  testing, 
and  its  importance  in  determining  the 
safaty  of  a  product.  A  reproductive 
assessment  with  no  adverse  or 
inconclusive  results  is  required  for  final 
approval  of  a  candidate  material  as 
nontoxic.  "We  [NWF]  remain  firmly 
opposed  to  granting  mil  or  final 
approval  without  completion  of  all  three 
phases  of  testing.  At  a  minimum, 
conditional  approval  should  be  granted 
only  after  the  currently  mandated  phase 
one  testing  is  complete."  Granting  of 
final  approval  will  occur  only  when  an 
applicant  sufficiently  has  satisfied  Tier 
1  and  shown  the  candidate  material  to 
be  nontoxic.  If  Tier  1  testing  results  are 
inconclusive,  completion  of  Tier  2,  Tier 
3,  or  both  will  be  required  showing  the 
candidate  material  to  be  nontoxic.  This 


does  not  mean  that  completion  of  each 
tier  by  each  applicant  is  always 
necessary.  For  example,  if  toxicity  or 
reproductive  data  on  the  candidate 
material  and  mallards  already  exists,  it 
may  be  incorporated  into  the  Tier  1 
package  and  may  be  sufficient  to 
determine  that  the  shot  and/or  shot 
coating  should  be  approved. 

Safety  Shot  Generu  Partner,  Inc. 
reiterates  their  original  concerns  from 
their  August  27, 1991,  letter  on  the 
proposed  protocol.  Safety  Shot  states 
that  "the  proposed  rule  appears  to 
address  our  concerns  about  timing 
issues  and  unreasonable  testing." 

NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C)).  and  the 
Council  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  prepared 
an  Environmental  Assessment  (EA)  in 
November,  1996.  This  EA  is  available  to 
the  public  at  the  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlifa  Service,  ms  634-ARLSQ,  1849 
C  Street  NW..  Washington  D.C.  20240. 
Based  on  review  and  evaluation  of  the 
information  in  th#EA,  the  Service 
determined  the  action  to  amend  50  CFR 
20.134  would  not  be  a  major  Federal 
action  that  significantly  would  affect  the 
quality  of  the  human  environment. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972.  as  amended  (16 
U.S.C.  1531  et  seq.),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*   •  *  is  flot  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat  •  •  •"TheSwvice 
completed  a  Section  7  consultation 
under  the  ESA  for  this  rule.  The 
conclusion  of  that  consultation  is  that 
the  long-term  effect  of  the  rule  would  be 
beneficial,  and  that  the  rule  itself  is  not 
likely  to  adversely  affect  listed  species. 
However,  as  the  nature  of  substances  to 
be  reviewed  is  not  known  at  this  time, 
each  application  will  be  reviewed  for 
potential  effects  to  listed  species.  The 
result  of  the  Service's  consultation 
under  Section  7  of  the  ESA  is  available 
to  the  public  through  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  ms  634  ARLSQ, 
1849  C  Street  NW..  Washington  D.C 
20240. 
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Regulatory  Flexibility  Act,  ExecutiTe 
Order  12866,  and  the  Paperworic 
Reduction  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  the 
preparation  of  flexibility  analyses  for 
rules  that  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  Since  this  is 
a  revision  to  existing  procedures 
designed  to  reduce  cost  and  time 
requirements  in  determining  the  toxicity 
of  a  candidate  material,  this  rule  will 
have  no  significant  efifoct  on  «miiH 
entities.  No  dislocation  or  other  local 
effects,  with  regard  to  hunters  and 
others,  are  apt  to  be  evidenced.  The 
information  collection  requirements 
contained  within  this  part  have  bedh 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  44  U.S.C.  3507 
and  assigned  Clearance  Niunber  1016- 
0067  which  expires  on  06/30/2000.  The 
information  must  be  provided  in  order 
to  obtain  the  benefit  of  being  approved 
as  nontoxic  shot  This  information  is 
being  collected  to  evaluate  an 
applicant's  candidate  material. 

The  likely  respondents  to  this 
collection  of  information  will  be 
companies  producing  and/or  marketing 
shot  and/or  shot  coatings  who  wish  to 
obtain  approval  of  the  candidate  shot  as 
nontoxic  for  use  in  hunting  waterfowl 
and  coots.  In  order  to  make  this 
decision,  the  Service  requires  that 
applicants  submit  information  collected 
about  the  toxicity  of  their  candidate 
material  to  migratory  birds  and  the 
environment  This  data  provides  the 
bulk  of  the  application.  Ilie  information 
from  scientific  literature,  risk 
assessment  analysis,  and  toxicity 
studies,  will  be  gathered  and  packaged 
by  the  applicant  The  Service  expects  to 
re(»ive  one  request  each  year.  The 
annual  burdm  of  reporting  and  record 
keeping  is  estimated  to  be  about  3.200 
hours. 

The  principal  economic  effect  of  this 
rule  will  be  to  allow  sport  himting 
retailers  sales  of  more  nontoxic  shot 
tjrpes.  This  will  provide  some  additional 
rales,  however  these  sales  are  within  a 
niche  market  and  not  likely  to  dislocate 
any  other  products.  It  is  thought  that 
these  sales  may  slightly  reduce  some  of 
the  lead  shot  rales.  The  overall  effect  to 
hunting  expenditures  in  general  will  be 
minor.  This  rule  will  accommodate 
situations  where  existing  information 
can  minimize  the  need  for  full  testing 
thereby  reducing  the  time,  expense,  and 
burden  on  the  Federal  Government  and 
applicant  without  risk  to  wildlife, 
llierefore,  this  rulemaking  was  not 


subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

The  potential  applicants  are  likely  to 
be  small  entities,  therefore,  the 
economic  effects  as  described  in 
Executive  Order  12866  are  the  same  or 
similar  to  the  economic  impacts  of 
annual  hunting  on  small  business 
entities.  The  economic  impacts  of 
annual  hunting  on  small  business 
entities  were  analyzed  in  detail  and  a 
Small  Entity  Flexibility  Analysis 
(Analysis),  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
was  issued  by  the  Service  in  1995 
(copies  aSrailable  upon  request  from 
Office  of  Migratory  Bird  Management). 
The  Analysis  doctunented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Himting  and  Fishing  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  utilized  the  1991  National 
Himting  and  Fishing  Survey  and  the 
U.S.  Department  of  Commerce's  County 
Business  Patterns  from  which  it  was 
estimated  that  migratory  bird  hunters 
would  spend  between  $10  and  $59 
million  at  small  businesses  in  1995.  The 
approval  of  other  nontoxic  alternative 
shot  to  steel  will  have  a  minor  positive 
impact  on  small  businesses  by  allowing 
them  to  sell  an  additional  nontoxic  shot 
to  the  hunting  public.  However,  the 
overall  effect  to  hunting  expenditures  in 
general  would  be  minor. 

Unfunded  Mandates  Reform 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  government  or 
private  entities. 

Qvil  Justice  Refenm    ExecutiTe  Order 
12988 

The  Service,  in  promulgating  this 
rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Authmahip 

The  primary  authors  of  this  rule  are 
Cynthia  M.  Perry  and  Keith  A. 
Morehouse,  U.S.  Fish  and  Wildlife 
Service,  and  BamettRattner.  Biological 
Research  Division  of  the  U.S.  Geological 
Survey. 


List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting.  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  the  Service  amends  part 
20,  Subchapter  B,  Chapter  I  of  Tide  50 
of  the  Code  of  Federal  Regulations  as 
follows:  * 

PART  20-[AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Anthority:  16  U.S.C  703-712;  and  le 
U.S.C  742  H- 

2.  Amend  §  20.134  by  revising 
paragraph  (b)  as  set  forth  below  and 
removing  paragraph  (c): 

f2ai34    NomoadeslMt 

*        *        •        •        • 

(b)  Application  and  review.  Tiered 
Strategy  for  Approval  of  Nontoxic  Shot 
and  Shot  Coating.  (1)  All  applications 
for  approval  under  this  section  must  be 
submitted  with  supporting 
documentation  to  the  Director  in 
accordance  with  the  following 
procedures  and  must  include  at  a 
minimum  the  supporting  materials  and 
information  covered  by  Tier  1  in  the 
tiered  approval  system  as  follows: 

(2)  Tier  1.  (i)(A)  Applicant  provides 
statements  of  lue.  chemical 
characterization,  production  variability, 
volume  of  use  of  candidate  material  and 
shot  sample  as  listed  in  paragraphs 
(b)(2)(i)(A)(l)  Uirough  (5).  (b)(2)(i)(B)(I) 
through  (5).  and  (b)(2)(i)(C)(l)  through 
[3)  of  this  section.  Ilie  candidate  shot  or 
shot  coating  may  be  chemically 
aitalyzed  by  the  Service  or  an 
independent  laboratory  to  compare  the 
results  with  the  applicant's  descriptions 
of  shot  composition  and  composition 
variability.  Rejection  of  the  application 
will  occur  if  it  is  incomplete  or  if  the 
composition  of  the  candidate  material, 
upon  analysis,  varies  significanUy  from 
that  described  by  the  applicant 

(1)  Statement  of  proposed  use.  Le., 
purpose  and  types. 

(i)  Description  of  the  chemical 
composition  of  the  intact  material. 

(i)  Chemical  names,  Chemical 
Abstracts  Service  numbers  (if  available), 
and  structures. 

(ii)  Chemical  characterization  for 
organics  and  organometallics  for  coating 
and  core  (e.g.,  empirical  formula, 
melting  point,  molecular  weight, 
solubility,  specific  gravity,  partition 
coefficients,  hydrolysis  faialf-life. 
leaching  rate  (in  water  and  soil), 
degradation  half-life,  vapor  pressure, 
stability  and  other  relevant 
characteristics). 

[Hi)  Composition  and  weight  of  shot 
material. 
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(iv)  Thickness,  quantity  (e.g.,  mg/ 
shot),  and  chemical  cpmposition  of  shot 
coating. 

(3)  Statement  of  the  expected 
variability  of  shot  during  production. 

(4)  Estimate  of  yearly  volume  of 
candidate  shot  and/or  coated  shot 
expected  for  use  in  hunting  migratory 
birds  in  the  U.S. 

(5)  Five  pounds  of  the  candidate  shot 
and/or  coated  shot,  as  applicable,  in  size 
equivalent  to  United  States  standard 
size  No.  4  (0.13  inches  in  diameter). 

(B)  Applicant  provides  information  on 
the  toxicologicai  effects  of  the  shot  or 
shot  coating  as  follows: 

(2)  A  summary  of  the  acute  and 
chronic  mammalian  toxicity  data  of  the 
shot  or  shot  coating  ranking  its  toxicity 
(e.g.,  LD50<5  mg/lqg  =  super  toxic,  5-50 
mg/kg  =  extremely  toxic,  50-500  mg/kg 
=  very  toxic,  500-5,000  mg/kg  = 
moderately  toxic,  5,000-15,000  = 
slightly  toxic,  >15,000  mg/kg  = 
practically  nontoxic)  with  citations. 

{2)  A  summary  of  known  acute, 
chronic,  and  reproductive  toxicologicai 
data  of  the  chemicals  comprising  the 
shot  or  shot  coating  with  respect  to 
birds,  particiilarly  waterfowl  (include 
LO50  or  LC50  data,  and  sublethal 
effects)  with  citations. 

[3]  A  narrative  description,  with 
citations  to  relevant  data,  predicting  the 
toxic  effect  in  waterfowl  of  complete 
erosion  and  absorption  of  one  shot  or 
coated  shot  in  a  24-hour  period.  Define 
the  nature  of  toxic  effect  (e.g.,  mortality, 
impaired  reproduction,  substantial 
weight  loss,  disorientation  and  other 
relevant  associated  clinical 
observations). 

(4)  A  statement,  with  supporting 
rationale  and  citations  to  relevant  data, 
that  there  is  or  is  not  any  reasonable 
basis  for  concern  for  shot  or  coated  shot 
ingestion  by  fish,  amphibians,  reptiles 
or  mammals.  If  there  is  some  recognized 
impact  on  fish,  amphibians,  reptiles,  or 
mammals,  the  Service  may  require 
additional  study. 

(5)  Summarize  the  toxicity  data  of 
chemicals  comprising  the  shot  or  shot 
coating  to  aquatic  and  terrestrial 
invertebrates,  fish,  amphibians,  reptiles, 
and  mammals. 

(C)  Applicant  provides  information  on 
the  environmental  fate  and  transport,  if 
any,  of  the  shot  or  shot  coating  as  I 
follows:  I 

(I)  A  statement  of  the  alteration  dJ  the 
shot  or  shot  coating,  chemically  or  \ 
physically,  upon  firing.  The  statement 
must  describe  any  alterations.  \. 

[2]  An  estimate  of  the  environmental 
half-lifa  of  the  organic  or  organometallic 
component  of  the  shot  or  shot  coating, 
and  a  description  of  the  chemical  form 
of  the  breakdown  products. 


(3)  Information  on  the  Estimated 
Environmental  Concentration  (EEC) 
assuming  69.000  shot  per  hectare 
(Bellrose  1959;  Pain  1990)  for 

(i)  A  terrestrial  ecosystem,  assuming 
complete  dissolution  of  material  in  5  cm 
of  soil.  What  would  be  the  EEC  and 
would  that  EEC  exceed  existing  clean 
soil  standards?  (Environmental 
Protection  Agency  [EPA)  standards  for 
the  Use  of  Disposal  of  Sewage  Sludge; 
40  CFR  Part  503).  How  does  the 
estimated  EEC  relate  to  the  toxicity 
threshold  for  plants,  invertebrates,  fish 
and  wildlife? 

(u)  An  aquatic  ecosystem,  assimiing 
complete  dissolution  of  the  shot  or  shot 
coating  in  1  cubic  foot  of  water.  What 
is  the  estimated  EEC,  and  how  does  it 
compare  to  the  EPA  Water  Quality 
Criteria  and  toxicity  thresholds  in 
plants,  invertebrates,  fish  and  wildlifiB? 

(D)  Service  evaluation  of  an 
applicadon. 

(1)  In  reviewing  the  submission,  the 
Service  will  use  an  exceedence  of  1 
LD50/square  foot  as  the  level  of  concern 
(U.S.E.P.A.  1992)  as  a  criteria  in  the  risk 
assessment. 

(2)  In  cooperation  with  the  applicant, 
the  Service  will  conduct  a  risk 
assessment  using  the  Quotient  Method 
(Environmental  Protection  Agency 
1986):  Risk  =  EEC/Toxicological  Level 
of  Concern  Compare  EEC  in  ppm  to  an 
effect  level  (e.g.,  LD50  in  ppm.  If  Q  <  0.1 
=  No  Adverse  Effects;  If  0.1  <  Q  i  10.0 

=  Possible  Adverse  Effects;  If  Q  >  lO.Q 
=  Probable  Adverse  Effects. 

(3)  Upon  receipt  of  the  Tier  1 
application,  the  Director  will  review  it 
to  determine  if  the  submission  is 
complete.  If  complete,  the  applicant  is 
notified  within  30  days  of  receipt  that 
a  thorough  review  of  the  application 
will  conunence.  A  Notice  of  Application 
will  appear  in  the  Federal  Register 
announcing  the  initiation  of  review  of  a 
Tier  1  application.  Complete  review  of 

a  Tier  1  application  will  occur  within  60 
days  of  the  date  the  Notice  of 
Application  is  published  in  the  Federal 
Re^ster. 

(E)  If.  after  review  of  the  Tier  1  data, 
the  Service  does  not  conclude  that  the 
shot  or  shot  coating  does  not  impose  a 
significant  danger  to  migratory  birds, 
other  wildlife,  and  their  habitats,  the 
applicant  is  advised  to  proceed  with  the 
additional  testing  described  for  Tier  2, 
Tier  3,  or  both.  A  Notice  of  Review  will 
inform  the  public  that  Tier  1  test  results 
are  inconclusive,  and  Tier  2,  Tier  3,  or 
both  testing  are  required  before  further 
consideration. 

(F)  If  review  of  the  Tier  1  data  results 
in  a  preliminary  determination  that  the 
candidate  material  does  not  impose  a 
significant  danger  to  migratory  birds. 


other  wildlife,  and  their  habitats,  the 
Director  will  publish  in  the  Federal 
Register  a  proposed  rule  stating  the 
Service's  intention  to  approve  this  shot 
or  shot  coating  based  on  the 
toxicologicai  report  and  toxicity  studies. 
The  rulemaking  will  include  a 
description  of  the  chemical  composition 
of  the  candidate  shot  or  shot  coating, 
and  a  synopsis  of  findings  under  the 
standards  required  for  Tier  1.  If,  at  the 
end  of  the  comment  period,  the  Service 
finds  no  technical  or  scientific  basis 
upon  which  to  alter  its  conclusion,  the 
candidate  material  will  be  approved  by 
the  publication  of  a  final  rule  in  the 
Federal  Register.  If,  after  receiving 
public  comment,  the  Service  determines 
that  all  available  information  does  not 
establish  that  the  shot  and/or  shot 
coatiag  does  not  impose  a  significant 
danger  to  migratory  birds,  other 
wildlife,  and  their  habitats.  Tier  2,  Tier 
3,  or  both  testing  will  be  required  and 
a  Notice  of  Review  will  appear  in  the 
Federal  Register.  If  only  one  of  these 
two  Tier  tests  are  required,  the  Service 
will  explain  in  the  notice  why  the  other 
is  not  required.  If  the  applicant  chooses 
not  to  proceed,  the  determination 
denying  approval  will  appear  in  the 
Federal  Register. 
(ii)  Reserved. 
[3]  Tier  2. 

(i)  If  Tier  2  testing  is  required,  the 
applicant  must  submit  a  plan  that 
addresses  paragraph  (b)(3)(ii) 
requirements.  The  Director  will  review 
the  Tier  2  testing  plan  submitted  by  the 
applicant  within  30  days  of  receipt.  The 
CWrector  may  decline  to  approve  the 
plan,  or  any  part  of  it,  if  deficient  in  any 
manner  with  regard  to  timing,  format  or 
content.  The  Director  shall  apprise  the 
applicant  regarding  what  parts,  if  any,  of 
the  submitted  testing  procedures  to 
disregard  and  any  modifications  to 
incorporate  into  the  Tier  2  testihg  plan 
in  order  to  gain  plan  approval.  All 
testing  procedures  will  be  in 
compliance  with  the  Good  Laboratory 
Practices  Standards  (40  CFR  part  160) 
except  where  they  conflict  with  the 
regulations  in  this  section  or  with  a 
provision  of  an  approved  plan.  The 
Director,  or  authorized  representative, 
may  elect  to  inspect  the  applicant's 
laboratory  Cacilities  and  may  decline  to 
approve  the  plan  and  further 
consideration  of  the  candidate  shot  if 
the  facility  does  not  meet  the  Good 
Laboratory  Practices  Standards.  After 
the  plan  is  accepted.  Tier  2  testing  will 
commence.  Required  analyses  and 
reports,  in  accordance  with  the 
regulations  in  this  section,  must  be  sent 
to  the  Director.  The  applicant  will 
ensure  that  copies  of  all  the  raw  data 
and  statistical  analyses  accompany  the 
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laboratory  reports  and  final 
comprehensive  report  of  this  test. 

(ii)  Evaltiation  of  the  candidate  shot  or 
shot  coating  will  first  be  in  a 
standardized  test  under  in  vitro 
conditions  (see  paragraph  (b)(3)(ii)(A)) 
that  will  assess  its  erosion  and  any 
release  of  components  into  a  liquid 
medium  in  an  environment  simulating 
in  vivo  conditions  of  a  waterfowl 
gizzard.  Erosion  characteristics  are  to  be 
compared  with  those  of  lead  shot  and 
steel  shot  of  comparable  size.  Following 
the  erosion  rate  testing,  the  applicant 
miist  conduct  a  30-day  acute  toxicity 
test  in  mallards,  and  a  test  to  determine 
the  candidate  shot  and/or  shot  coating 
effects  on  selected  invertebrates  and  fish 
and  include  the  results  in  the  report  for 
the  Director. 

(A)  In  Vitro  Erosion  Rate  Test 
Conduct  a  standardized  in  vitro  test  to 
determine  erosion  rate  of  the  candidate 
shot  or  shot  coating  using  the  guidelines 
in  Kimball  and  Mimir  (1971),  unless 
otherwise  provided  by  the  Service. 

(1)  Typical  test  materials: 
Atomic  absorption 

spectrophotometer;  Drilled  aliuninum 
block  to  support  test  tubes; 
Thermostatically  controlled  stirring  hot 
plate;  Small  Teflon*-coated  magnets; 
Hydrochloric  acid  (pH  2.0)  and  pepsin; 
Capped  test  tubes;  and  Lead,  steel  and 
candidate  shot/coated  shot 

[2)  Typical  test  procedures.  Add 
hydrochloric  acid  and  pepsin  to  each 
capped  test  tube  at  a  volume  and 
concentration  that  will  erode  a  single  i4 
lead  shot  at  a  rate  of  5  mg/day.  Place 
three  test  tubes,  each  containing  either 
lead  shot;  steel  shot  or  candidate  shot 
and/or  coated  shot,  in  an  aluminum 
block  on  the  stirring  hot  plate.  Add  a 
Teflon*  coated  magnet  to  each  test  tube 
and  set  the  hot  plate  at  42  degrees 
centigrade  and  500  revolutions  per 
minute.  Determine  the  erosion  of  shot  or 
coated  shot  daily  for  14  consecutive 
days  by  weighing  the  shot  and  analyzing 
the  digestion  solution  with  an  atomic 
absorption  spectrophotometer.  Replicate 
the  14-day  procedure  five  times. 

(J)  Typical  test  analyses.  Compare 
erosion  rates  of  the  three  types  of  shot 
by  appropriate  analysis  of  variance  and 
regression  procedures.  The  statistical 
analysis  will  determine  whether  the  rate 
of  erosion  of  the  shot  and/or  shot 
coating  is  significantiy  greater  or  less 
than  that  of  lead  and  steel.  This 
determination  is  important  to  any 
subsequent  toxicity  testing. 

(B)  Acute  Toxicity  Test— Tier  2 
(Short-term,  30-day  acute  toxicity  test 
using  a  commercially  available  duck 
food.).  Over  a  30-day  period,  conduct  a 
short-term  acute  toxicity  test  that 
complies  with  the  gmdelines  described 


as  follows  or  as  otherwise  provided  by 
the  Service: 

(1)  Typical  test  materials:  30  male  and 
30  female  hand-reared  mallards 
apimiximately  6  to  8  months  old 
(mallards  must  have  plumage  and  body 
conformation  that  resemble  wild 
mallards);  60  elevated  outdoor  pens 
equipped  with  feeders  and  waterera; 
Laboratory  equipped  to  perform 
fluoroscopy,  required  blood  and  tissue 
assays,  and  necropsies;  Conunercial 
duck  maintenance  mash;  and  Lead,  steel 
and  candidate  shot 

(2)  Typical  test  procedures.  House 
mallards  individually  in  pens  and  give 
ad  libitum  access  te  food  and  water. 
After  3  weeks,  randomly  assign  to  3 
groups  (10  males  and  10  females/group), 
dose  with  eight  pellets  of  either  No.  4 
lead  shot  (positive  control),  steel  shot 
(negative  control),  or  the  candidate  shot 
or  coated  shot.  Fluoroscope  birds  at  1 
week  after  dosage  to  check  for  shot 
retention.  Observe  birds  daily  for  signs 
of  intoxication  and  mortality  over  a  30- 
day  period.  Determine  body  weight  at 
the  time  of  dosing,  and  at  days  15  and 
30  of  the  test  On  days  15  and  30,  collect 
blood  by  venipunctuire,  determine 
hematocrit,  hemoglobin  concentration 
and  other  specified  blood  chemistries. 
Sacrifice  all  survivors  on  day  30. 
Remove  the  liver  and  other  appropriate 
organs  from  the  sacrificed  birds  and 
from  birds  that  died  prior  to  sacrifice  on 
day  30  for  histopathological  analysis. 
Aiialyze  the  organs  for  lead  and 
compounds  contained  in  the  candidate 
shot  or  coated  shot  Necropsy  all  birds 
to  determine  any  pathological 
conditions. 

(5)  Typical  test  analyses.  Analyze 
mortality  among  the  specified  groups 
with  appropriate  chi-square  statistical 
procedures.  Analyze  physiological  data 
and  tissue  contaminant  data  by  analysis 
of  variance  or  other  appropriate 
statistical  procedures  to  include  the 
factors  of  shot  type  and  sex.  Compare 
sacrificed  birds  and  birds  that  died  prior 
to  sacrifice  whenever  sample  sizes  are 
adequate  for  meaningful  comparison. 

(C)  Daphnid  andFuh  Early-Life 
Toxicity  Tests.  Determine  the  toxicity  of 
the  compounds  that  comprise  the  shot 
or  shot  coating  (at  conditions 
maximizing  solubility  without  adversely 
affecting  controls)  to  selected 
invertebrates  and  fish.  These  methods 
are  subject  to  the  environmental  effects 
test  regulations  developed  under  the 
authority  of  the  Toxic  Substances 
Contix)l  Act  (15  U.S.C.  2601  et  seq.],  as 
follows: 

(1)  The  first  test,  the  Daphnid  Acute 
Toxicity  Test  (conducted  in  accordance 
with  40  CFR  797.1300),  is  a  guideline 
for  use  in  developing  data  on  the  acute 


toxicity  of  chemical  substances.  This 
guideline  prescribes  an  acute  toxicity 
test  in  which  Daphnid  exposure  to  a 
chemical  in  static  and  flow-through 
systems,  with  the  agencies  assessing  the 
hazard  the  compoimdls)  may  present  to 
an  aquatic  environment. 

(2)  The  second  test  is  the  Daphnid 
Chronic  Toxicity  Test  (conducted  in 
accordance  with  40  CFR  797.1330).  This 
gathers  data  on  the  chronic  toxicity  of 
chemical  substances  in  which  Daphnids 
[Daphnia  spp.)  are  exposed  to  a 
chemical  in  a  renewal  or  flow-through 
system.  The  data  from  this  test  are  again 
used  to  assess  the  hazard  that  the 
compound(s)  may  present  to  an  aquatic 
environment. 

[3]  A  third  test,  Fish  Early  life  Stage 
Toxicity  Test  (conducted  in  accordance 
with  40  CFR  Section  797.1600),  assesses 
the  adverse  effects  of  chemical 
substances  to  fish  in  the  early  stages  of 
their  growth  and  development.  Data 
from  this  test  are  used  to  determine  the 
hazard  the  compoimd(8)  may  present  to 
an  aquatic  environment 

(iii)  After  the  Tier  2  testing,  the 
applicant  will  report  the  results  to  the 
Director.  If,  after  review  of  the  Tier  2 
data,  the  Service  determines  that  the 
information  does  not  establish  that  the 
shot  or  shot  coating  does  not  impose  a 
significant  danger  to  migratory  birds, 
other  wildlife,  and  their  habitats,  the 
applicant  is  advised  to  proceed  with  the 
additional  testing  in  Tier  3.  A  Notice  of 
Review  advises  the  public  that,  in 
conjunction  with  Tier  1  data,  Tier  2  test 
results  are  inconclusive  and  Tier  3 
testing  is  required  for  continued 
consideration. 

(iv)  If  review  of  the  Tier  2  test  data 
results  in  a  preliminary  determination 
that  the  candidate  shot  or  shot  coating 
does  not  impose  a  significant  danger  to 
migratory  birds,  other  wildlife,  and  their 
habitats,  the  Director  will  publish  in  the 
Federal  Register  a  proposed  rule  stating 
the  Service's  intention  to  approve  this 
shot  apdVor  coating  and  why  Tier  3 
testing  is  unnecessary.  The  rulemaking 
will  include  a  description  of  chemical 
composition  of  the  shot  or  shot  coating, 
and  a  synopsis  of  findings  under  the 
standards  required  at  Tier  2.  If,  at  the 
end  of  the  comment  period,  the  Service 
finds  no  technical  or  scientific  basis  « 
upon  which  to  deny  approval,  the 
candidate  shot  or  shot  coating  approval 
is  published  as  a  final  rule  in  the 
Federal  Register.  If,  as  a  result  of  the 
comment  period,  the  Service  determines 
that  the  information  does  not  establish 
that  the  shot  and/or  shot  coating  does 
not  impose  a  significant  danger  to 
migratory  birds,  other  wildlife,  and  their 
habitats.  Tier  3  testing  will  be  required 
and  a  Notice  of  Review  published  in  the 
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Federal  Register.  If  the  applicant 
chooses  not  to  proceed,  the 
determination  denying  approval  of  the 
candidate  shot  or  shot  coating  will 
appear  in  the  Federal  Register. 

(4)  Tier  3. 

(i)  If  the  Director  determines  that  the 
Tier  1  or  Tier  2  information  is 
inconclusive,  the  Director  will  notify 
the  applicant  to  submit  a  Tier  3  testing 
plan  for  conducting  further  testing  as 
outlined  in  paragraphs  (b)(4)(i)  (A)  and 
(B)  of  this  section.  Review,  by  the 
Director,  of  the  Tier  3  testing  plan 
submitted  by  the  applicant  will  occiir 
within  30  days  of  receipt.  The  Director 
may  decline  to  approve  the  plan,  or  any 
part  of  it,  if  deficient  in  any  manner 
with  regard  to  timing,  format  ot  content. 
The  Director  shall  apprise  the  applicant 
regarding  what  parts,  if  any,  of  the 
submitted  testing  procedure  to  disregard 
and  any  modifications  to  incorporate 
into  the  Tier  3  plan  in  order  to  gain  plan 
approval.  All  testing  procedures  should 
be  in  compliance  with  the  Good 
Laboratory  Practices  Standards  (40  CFR 
part  160),  except  where  they  conflict 
with  the  regulations  in  this  section  or 
with  a  provision  of  an  approved  plan. 
The  Director,  or  authorized 
representative,  may  elect  to  inspect  the 
applicant's  laboratory  facilities  and  may 
decline  to  approve  the  plan  and  further 
consideration  of  the  candidate  shot  and/ 
or  shot  coating  if  the  facility  is  not  in 
compliance  with  the  Good  Laboratory 
Practices  Standards.  After  acceptance  of 
the  plan.  Tier  3  testing  will  commence. 
Required  analyses  and  reports  must  be 
sent  to  the  Director.  The  applicant  will 
ensure  that  copies  of  all  the  raw  data 
and  statistical  analyses  accompany  the 
laboratory  reports  and  final 
comprehensive  report  of  this  test. 

(A)  Chronic  Toxicity  Test— Tier  3 
(Long-term  toxicity  test  under  depressed 
temperature  conditions  using  a 
nutritionally-deficient  diet).  Conduct  a 
chronic  exposure  test  imder  adverse 
conditions  that  complies  with  the  ^ 
general  guidelines  described  as  follows 
imless  otherwise  provided  by  the 
Service: 

(1)  Typical  test  materials:  36  male  and 
36  female  hand-reared  mallards 
approximately  6  to  8  months  old 
(Mallards  must  have  plumage  and  body 
conformation  that  resembles  wild 
mallards);  72  elevated  outdoor  pens 
equipped  with  feeders  and  waterers; 
Laboratory  equipped  to  perform 
fluoroscopy,  required  blood  and  tissue 
assays,  and  necropsies;  Whole  kernel 
com;  and  Lead,  steel,  and  candidate 
shot  or  coated  shot. 

(2)  Typical  test  procedures. 

(j)  Conduct  this  test  at  a  location 
where  the  mean  monthly  low 


temperature  during  December  through 
March  is  between  20  and  40  degrees 
Fahrenheit  ( -6.6  and  4.4  degrees 
centigrade,  respectively).  Assign 
individual  mallards  to  elevated  outdoor 
pens  during  the  first  week  of  December 
and  acclimate  to  an  ad  libitum  diet  of 
whole  kernel  com  for  2  weeks. 
Randomly  assign  birds  to  5  groups  (lead 
group  of  4  males  and  4  females,  4  other 
groups  of  8  males  and  8  females/group). 
Dose  the  lead  group  (positive  control) 
with  one  size  No.  4  pellet  of  lead  shot. 
Dose  one  group  (8  males  and  8  females) 
with  eight  size  No.  4  pellets  of  steel  shot 
(negative  control)  and  dose  the  3  other 
groups  (8  males  and  8  females/group) 
with  one,  four  and  eight  size  No.  4 
pellets  of  candidate  shot  or  coated  shot. 

(ij)  Weigh  and  fluoroscope  birds 
weekly.  Weigh  all  recovered  shot  to 
measure  erosion.  Determine  blood 
parameters  given  in  the  30-day  acute 
toxidfy  test.  Provide  body  weight  and 
blood  parameter  measurements  on 
samples  drawn  at  24  hours  after  dosage 
and  at  the  end  of  days  30  and  60.  At  £e 
end  of  60  days,  sacrifice  all  survivors. 
Remove  the  liver  and  other  appropriate 
organs  from  sacrificed  birds  and  birds 
dying  prior  to  sacrifice  on  day  60  for 
histopathological  analysis.  Analyze 
organs  for  lead  and  other  metals 
potentially  contained  in  the  candidate 
shot  or  shot  coating.  Necropsy  all  birds 
that  died  prior  to  sacrifice  to  determine 
pathological  conditions  associated  with 
death. 

[3)  Typical  test  analyses.  Analyze 
mortality  among  the  specified  groups 
with  appropriate  chi-square  statistical 
procedures.  Any  effects  on  the 
previously  mentioned  physiological 
parameters  caused  by  the  shot  or  shot 
coating  must  be  significantly  less  than 
those  caused  by  lead  shot  and  must  not 
be  significanUy  greater  than  those 
caused  by  steel  shot.  Analyze 
physiological  data  and  tissue 
contaminant  data  by  analysis  of 
variance  or  appropriate  statistical 
procedures  to  include  the  fectors  of  shot 
t3fpe,  dose  and  sex.  Compare  sacrificed 
birds  and  birds  that  died  prior  to 
sacrifice  whenever  sample  sizes  are 
adequate  for  a  meaningful  comparison. 

(B)  Chronic  Dosage  Study — Tier  3 
(Moderately  long-term  study  that 
includes  reproductive  assessment). 
Conduct  chronic  exposure  reproduction 
trial  with  the  general  guidelines 
described  as  follows  unless  otherwise 
provided  by  the  Service: 
,  (I)  Typical  test  materials:  44  male  and 
44  female  hand-reared  first  year 
mallards  (Malltirds  must  have  plumage 
and  body  conformation  that  resemble 
wild  mallards);  Pens  suitable  for 
quarantine  and  acclimation  and  for 


reasonably  holding  5-10  ducks  each;  44 
elevated,  pens  equipped  with  feeders, 
waterers  and  nest  boxes;  Laboratory 
equipped  to  perform  fluoroscopy, 
required  blood  and  tissue  assays,  and    - 
necropsies;  Whole  kernel  com,  and 
commercial  duck  maintenance  and 
breeder  mash;  and  Lead,  steel  and 
candidate  shot  or  coated  shot. 

(2]  Typical  test  procedures.  (;) 
Rfmdomly  assign  mallards  to  3  groups 
(Lead  group  =  4  males  and  4  females; 
steel  group  =  20  males  and  20  females; 
candidate  shot/coated  shot  group  =  20 
males  and  20  females)  in  December  and 
hold  in  same-sex  groups  until  mid- 
January  (dates  apply  to  outdoor  test 
facility  only  and  will  reflect  where  in 
the  U.S.  tests  are  conducted).  Tests 
conducted  in  the  southem  U.S.  will 
need  to  be  completed  in  low 
temperature  units.  After  a  3-week 
acclimation  period  with  ducks  receiving 
commercial  maintenance  mash,  provide 
birds  with  an  ad  libitum  diet  of  com  for 
60  days  and  then  pair  birds  (one  pair/ 
pen)  and  provide  conunercial  breeder 
mash.  Dosing  of  the  3  groups  with  one 
pellet  of  No.  4  lead  shot  (positive 
control);  eight  pellets  of  No.  4  steel  shot 
(negative  control);  and  eight  pellets  of 
No.  4  candidate  shot  or  coated  shot  will 
occur  after  the  acclimation  period  (day 
0)  and  redosed  after  30,  60,  and  90  days. 
Few,  if  any,  of  the  lead-dosed  birds 
(positive  control)  should  survive  and 
reproduce. 

(li)  Fluoroscope  birds  1  week  after 
dosage  to  check  for  shot  retention. 
Wei^  males  and  females  the  day  of 
initial  dosing  (day  0),  at  each 
subsequent  dosing,  and  at  death. 
Measure  blood  parameters  identified  in 
the  30-Day  Acute  Toxicity  Test  in  this 
test  using  samples  drawn  at  time  of 
weighing.  Note  the  date  of  first  egg  and 
the  mean  number  of  days  per  egg  laid. 
Conclude  laying  after  21  normal, 
uncracked  eggs  are  laid  or  after  150 
days.  Sacrifice  adults  after  completion 
of  laying  period.  Remove  the  liver  and 
other  appropriate  organs  from  sacrificed 
birds  and  from  other  birds  that  died 
prior  to  sacrifice  for  histopathological 
analysis.  Analyze  organs  and  the  11th 
egg  for  compoimds  contained  in  the 
shot  or  shot  coating.  Necropsy  all  birds 
to  determine  any  pathological 
conditions.  Check  nests  daily  to  collect 
eggs.  Discard  any  eggs  laid  before 
pairing.  Artificially  incubate  eggs  and 
calculate  the  percent  shell  thickness, 
percent  eggs  cracked,  percent  fertility 
(as  determined  by  candling),  and 
percent  hatch  of  fertile  eggs  for  each 
female.  Provide  ducklings  with  starter 
mash  after  hatching.  Sacrifice  all 
ducklings  at  14  days  of  age.  Measure 
survival  to  day  14  and  weight  of  the 
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ducklings  at  hatching  and  sacrifice. 
Measure  blood  parameters  identified  in 
the  30-Day  Acute  Toxicity  Test  using 
samples  drawn  at  sacrificing. 

(3j  Typical  test  analyses. 

(i)  Any  mortality,  reproductive 
inhibition  or  effects  on  the  physiological 
parameters  in  paragraph  (b)(4)  by  the 
shot  or  shot  coating  must  not  be 
significantiy  greater  than  those  caused 
by  steel  shot.  Percentage  data  is  subject 
to  an  arcsine,  square  root  transformation 
prior  to  statistical  analyses. 
Physiological  and  reproductive  data  is 
analyzed  by  one-tailed  f-tests  (a=0.05). 
or  other  appropriate  statistical 
procedures  by  the  applicant 

(it)  After  conclusion  of  Tier  3  testing, 
the  applicant  must  report  the  results  to 
the  EKrector.  If  after  review  of  the  Tier 
3  data  (completion  60  days  after  receipt 
of  material)  the  Service  determines  that 
all  of  the  information  gathered  and 
submitted  in  accordaiu»  with  Tiers  1.  2. 
and  3.  as  applicable,  does  not  establish 
that  the  shot  or  shot  coating  does  not 
impose  a  significant  danger  to  migratory 
birds,  other  wildlife,  and  their  habitats. 


the  applicant  will  have  the  option  of 
repeating  the  tests  that  the  Director 
deems  are  inconclusive.  If  the  applicant 
chooses  not  to  repeat  the  tests,  approval 
of  the  candidate  shot  or  shot  coating  is 
denied.  A  Notice  of  Review  will  inform 
the  public  that  Tier  3  results  are 
inconclusive,  the  applicant's  decision 
not  to  repeat  Tier  3  testing,  and  the 
Service's  subsequent  denial  of  the  shot 
or  shot  coating. 

(Ui)  If  review  of  either  the  initial  or 
repeated  Tier  3  test  data  results  in  a 
preliminary  determination  that  the  shot 
or  shot  coating  does  not  impose  a 
significant  danger  to  migratory  birds, 
other  wildlife  and  their  habitats,  the 
Director  will  publish  in  the  Federal 
Register  a  proposed  rule  stating  the 
Service's  intention  to  approve  this  shot 
or  shot  coating  and  providing  the  public 
with  the  opportunity  to  comment  The 
rulemaking  will  include  a  description  of 
the  chemical  composition  of  the  shot  or 
shot  coating  and  a  synopsis  of  finHingn 
under  the  standards  required  by  Tier  3. 
If  at  the  end  of  the  comment  period,  the 
Service  concludes  that  the  shot  or  shot 


coating  does  not  impose  a  significant 
danger  to  migratory  birds,  other 
wildlife,  or  their  habitats,  the  shot  or 
shot  coating  will  be  approved  as 
nontoxic  with  publication  of  a  final  rule 
in  the  Federal  Register. 

(5)  Residual  lead  levels.  The  Service's 
maximum  environmentally  acceptable 
level  of  lead  in  shot  is  trace  amounts  or 
<1  percent  Any  shot  manufactured  with 
lead  levels  equal  to  or  exceeding  1 
percent  are  considered  toxic  and, 
therefore,  illegal. 

(6)  Field  Detection  Device.  Before 
approval  of  any  shot  for  use  in 
migratory  game  bird  hunting,  a 
noninvasive  field  testing  device  must  be 
available  for  enforcement  officers  to 
determine  the  shot  material  in  a  given 
shell  in  the  field. 

Dated:  November  3, 1997. 
DonaU  |.  Bany, 

Acting  AssMant  Secretary  for  Fith  and 
Wildlife  and  PaikM. 

[FR  Doc.  97-31328  Fil«l  11-2A-07;  ».-4S  am] 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Detennination  No.  98-5  of  November  17,  1997 

Presidential  Determination   on  the  Proposed   Agreement  for 
Cooperation  Between  the  Government  of  the  United  States 
of  America  and  the  Republic  of  Kazakhstan  Concerning 
Peaceful  Uses  of  Nuclear  Energy 


Memorandum  for  the  Secretary  of  State  [an^]  the  Secretary  of  Enei^y 

I  have  considered  the  proposed  Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of  America  and  the  Republic  of  Kazakhstan 
Concerning  Peaceful  Uses  of  Nuclear  Energy,  along  with  the  views,  rec- 
ommendations, and  statements  of  the  interested  agencies. 

I  have  determined  that  the  performance  of  the  agreement  will  promote, 
and  will  not  constitute  an  unreasonable  risk  to,  the  common  defense  and 
security.  Pursuant  to  section  123  b.  of  the  Atomic  Energy  Act  of  1954, 
as  amended  (42  U.S.C.  2153(b)).  I  hereby  approve  the  proposed  agreement 
and  authorize  you  to  arrange  for  its  execution. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  determina- 
tion in  the  Federal  Register. 


t>jaUgCiuaA  <r^AMidt^^ 


|FR  Doc.  97-31666 
Filed  11-28-07;  8:45  am) 
Billing  code  4710-01r:M 


THE  WHITE  HOUSE, 
Washington,  November  17.  1997. 


Monday 
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Part  IV 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  39 

Airworthiness  Directives;  Boeing  Modei 

747  Series  Airplanes;  Final  Rule 

14  CFR  Part  39 

Airworthiness  Directives;  Boeing  Model 

747-100,  -200,  and  -300  Series  Airplanes; 

Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-Z71-AO;  AnMndment 
39-10230;  AO  97-2S-<WI 

RIN  2120-AA64 

t 
Ainwortttiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
.  applicable  to  certain  Boeing  Model  747 
series  airplanes.  This  action  requires 
disconnection  of  the  electrical 
connector  to  the  scavenge  pump  of  the 
center  wing  tank. 

This  AD  also  requires  a  one-time 
inspection  to  identify  the  part  number 
of  the  electrical  connector:  and 
replacement  of  the  pump  with  a  new 
pump,  if  necessary.  This  amendment  is 
prompted  by  findings  from  a  design 
review  and  analysis  of  scavenge  pumps 
installed  on  certain  Boeing  Model  747 
series  airplanes  that  was  undertaken  as 
part  of  an  accident  investigation.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  potential  failures 
within  the  electrical  motor  assembly  of 
the  scavenge  pump,  which  could  result 
in  leakage  of  fuel  from  the  electrical 
connector  into  the  main  landing  gear 
wheel  well,  or  electrical  arcing  within 
the  scavenge  pump  motor;  these 
conditions  could  result  in  a  fuel  fire  in 
the  wheel  well. 

DATES:  Effective  December  16, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
16, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  30,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
271-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 


the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  PURTHER  INFORMATION  CONTACT: 
Chris  Hartonas,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S;  or  G.  Michael  Collins,  Aerospace 
Engineer,  Propulsion  Branch,  ANM- 
140S;  FAA,  Transport  Airplane 
Directorate,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425) 227-2864  or  (425) 227-2689;  fax 
(425)227-1181. 

SUPPLEMENTARY  INFORMATION:  On  July 
17, 1996,  a  Boeing  Model  747  series 
airplane  was  involved  in  an  accident 
shortly  after  takeoff  from  John  F. 
Kennedy  International  Airport  in 
Jamaica,  New  York.  The  National 
Transport  Safety  Board  (NTSB)  has  not 
yet  determined  the  cause  of  that 
accident.  In  support  of  the  subsequent 
accident  investigation,  the  FAA  recently 
conducted  an  engineering  design  review 
and  analysis  on  certain  Lear  Romec 
scavenge  pumps.  Results  of  inspections 
on  scavenge  piimps  removed  from  the 
center  wing  ftiel  tank  of  older  Boeing 
Model  747  series  airplanes  indicated 
degradation  of  certain  silicone 
insulating  grommet  material  in 
electrical  connectors  of  the  pump  due  to 
the  incompatibility  of  this  material  with 
fuel. 

Damage  to  the  electrical  connector, 
which  is  part  of  the  electrical  motor 
assembly  of  the  scavenge  pump,  could  ' 
cause  potential  failures  within  the 
electrical  motor  assembly  of  the 
scavenge  pump.  Such  failures  could 
result  in  leakage  of  fuel  frtim  the 
electrical  connector  into  the  main 
landing  gear  wheel  well,  or  electrical 
arcing  within  the  scavenge  pump  motor. 
These  conditions  could  result  in  a  fuel 
fire  in  the  wheel  well. 

Explanation  of  Relevant  Service 
Infomiation 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
28A2206,  dated  September  25. 1997, 
which  describes  procedures  for 
disconnection  of  the  electrical 
connector  to  the  scavenge  pump  of  the 
center  wing  tank.  The  alert  service 
bulletin  also  describes  procedures  for  a 
one-time  inspection  to  identify  the  part 
number  of  the  electrical  connector;  and 
replacement  of  the  pump  with  a  new 
pump,  if  necessary. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  747 
series  airplanes  of  the  same  type  design. 


this  AD  is  being  issued  to  prevent 
potential  failures  within  the  electrical 
motor  assembly  of  the  scavenge  pump, 
which  could  result  in  a  fuel  fire  in  the 
wheel  well.  This  AD  requires 
disconnection  of  the  electrical 
connector  to  the  scavenge  pump  of  the 
center  wing  tank.  This  AD  also  requires 
a  one-time  inspection  to  identify  the 
part  number  of  the  electrical  connector; 
and  replacement  of  the  pump  with  a 
new  pump,  if  necessary.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Determination  of  Rule's  Eflhctive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safefy  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  conmient  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 

Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  AH 
communication*received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conmients 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-271-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  l>e  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
si^ficant  under  E)OT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  i>art  39 
continues  to  read  as  follows: 


Aathority:  49  U.S.C.  106(g).  40113, 44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-25-06    Boeing:  Ammdment  3»-10230. 
Docksl  S7-NM-271-AO. 

Applicability:  Model  747  series  airplanes 
having  line  positions  001  through  971 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiscted,  the 
owner/opentor  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsaHs  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  ahould  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  potential  failures  within  the 
electrical  motor  assembly  of  the  scavenge 
pump,  which  could  result  in  a  fuel  fire  in  the 
wheel  well,  accomplish  the  following: 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD:  Within  90  days  after  the  effective 
date  of  this  AD,  disconnect  the  electrical 
connector  to  the  scavenge  pump  of  the  center 
wing  tank:  and  perform  a  one-time  inspection 
of  the  pump  to  identify  the  part  number  of 
the  electrical  connector;  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-28A2206, 
dated  September  25, 1997. 

(1)  If  an  electrical  connector  having  the 
correct  part  number  (as  specified  in  the  alert 
service  bulletin)  is  installed:  Prior  to  further 
flight,  reinstall  the  electrical  connector.  No 
further  action  is  required  by  this  AD. 

(2)  If  an  electrical  connector  having  a  part 
number  other  than  the  correct  part  number 
(as  specified  in  the  alert  service  bulletin)  is 
installed:  Prior  to  further  flight,  replace  the 
scavenge  pump  with  a  new  scavenge  pump 
with  an  electrical  connector  having  the 
correct  part  number  (as  specified  in  the  alert 
service  bulletin)  in  accordance  with  the 
AccompUshment  Instructions  of  the  aleit 
service  bulletin. 


(b)  If  a  scavenge  pump  with  an  electrical 
connector  having  the  correct  part  number  (as 
specified  in  Boeing  Alert  Service  Bulletin 
747-28A2206,  dated  September  25,  1997)  is 
not  available  for  installation:  The  airplane 
may  be  operated  with  the  scavenge  pump 
deactivated  in  accordance  with  the 
provisions  and  limitations  specified  in  the 
FAA-approved  Minimum  Equipment  List 
(MEL)  and  paragraph  III.A.3.  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  ba 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-28A2206,  dated 
September  25, 1997.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Re^ster  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington:  or  at 
the  OfBce  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effectiyjs  on 
December  16, 1997. 

Issued  in  Renton,  Washington,  on 
November  26, 1997. 
KomU  T.  Woinar. 

Manager,  Transport  Airplane  Directorata, 

Aircraft  Certification  Service. 

(FR  Doc.  97-31667  Filed  11-26-97;  10:56  am] 
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DEPARTMENT  OF  TRANSPORTATION      SUPPLEMENTARY  MFORMA-PON: 


Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-MM-272-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100.  -200.  and  -300  Series 
Airplanes 

AO0ICY:  Federal  AvlaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  747-HX).  -200.  and  -300 
series  airplanes.  This  proposal  would 
require  the  installation  of  components 
for  the  suppression  of  electrical 
transients  and/or  the  installation  of 
shielding  and  separation  of  the 
electrical  wiring  of  the  fuel  quantity 
indication  system  (FQIS).  This  proposal 
is  prompted  by  testing  results,  which 
revealed  that  excessive  energy  levels  in 
the  electrical  wiring  and  probes  of  the 
fuel  system  could  be  induced  by 
electrical  transients.  The  actions 
specified  by  the  proposed  AD  are 
intended^  to  prevent  electrical  transients 
induced  by  electromagnetic  interfsrence 
(EMI)  or  electrical  short  circuit 
conditions  from  causing  arcing  of  the 
FQIS  electrical  wiring  or  probes  in  the 
fuel  tank,  which  could  result  in  a  source 
of  ignition  in  the  fiiel  tank. 

DATES:  Comments  must  be  received  by 
March  3,  1998. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  97-NM- 
272-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Information  concerning  this  proposal 
may  be  obtained  from  or  examined  at 
the  FAA,  Transport  Airplane 
EKrectorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Chris  Hartonas.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Transport  Airplane 
Directorate,  Seattie  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2864;  fax  (425)  227-1181. 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiiments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-272-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMi 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-272-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discuation 

On  July  17, 1996.  a  Boeing  Model  747 
series  airplane  was  involved  in  an 
accident  shortly  after  takeoff  from  John 
F.  Kennedy  International  Airport  in 
Jamaica.  New  York.  In  support  of  the 
subsequent  accident  investigation,  the 
FAA  participated  in  testing  of  the  fuel 
quantity  indication  system  (FQIS). 
Results  of  that  testing  revealed  that 
excessive  energy  could  be  induced  by 
high  transient  voltage  levels  in  the 
electrical  wiring  and  probes  of  the  fuel 
system.  These  excessive  levels  occurred 
when  the  wiring  of  the  FQIS  was 
subjected  to  electrical  transient  testing. 
These  electrical  transients  may  be 
caused  in  the  airplane  when  switching 
electrical  loads  in  the  wiring  adjacent  to 
the  FQIS  wiring. 

The  FQIS  was  tested  to  determine  its 
performance  in  accordance  with 


airplane  electromagnetic  interference 
(EMI)  requirements.  In  this  test, 
conductive  debris,  such  as  steel  wool 
and  lockwire.  was  used  to  bridge  the 
FQIS  probes  to  simulate  debris  that  has 
been  found  during  inspections  of 
transport  category  airplanes.  Results  of 
this  test  indicated  that  transient  voltage 
levels  induced  in  the  FQIS  wiring  and 
probes  could  be  in  excess  of  800  volts, 
and  the  resulting  energy  levels  in  the 
FQIS  wiring  and  probes  could  be  greater 
than  the  energy  required  to  ignite  fuel 
vapor  inside  a  fuel  tank. 

In  addition,  recent  inspections  of  the 
fuel  probe  wiring  in  Model  747  fuel 
tanks  revealed  damaged  wiring 
insulation,  which  exposed  the 
conductors  inside  the  fuel  tank.  This 
condition,  together  with  the 
introduction  of  induced  transients  or 
short  circuit  conditions,  increases  the 
likelihood  for  potential  ignition  sources 
in  the  fuel  tank. 

The  conditions  described  above,  if  not 
corrected,  could  result  in  excessive 
levels  of  energy  in  the  FQIS  wiring  and 
a  consequent  potential  source  of 
ignition  in  the  fuel  tank. 

FAA'a  Conclusions 


While  none  of  the  above  conditions 
have  been  identified  at  this  time  as  the 
cause  of  the  accident  discussed 
previously,  the  FAA  concludes  that       « 
results  of  the  tests  and  inspections  that 
have  been  performed  indicate  that 
modifications  are  required  to  limit  the 
energy  level  induced  in  the  FQIS  wiring 
and  probes.  Further,  the  FAA  has 
determined  that  shielding  and 
separation  of  the  FQIS  electrical  wiring 
from  adjacent  wiring  is  necessary  to 
provide  protection  from  wire-to-wire 
electrical  short  circuit  conditions, 
which  are  a  potential  source  of  igrution 
in  the  fuel  {aok. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
t)rpe  design,  the  proposed  AD  would 
require  the  installation  of  components 
for  the  suppression  of  electrical 
transients  and/or  the  installation  of 
shielding  and  separation  of  the 
electrical  wiring  of  the  FQIS.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Cost  Impact 

There  are  approximately  650  Model 
747-100.  -200,  and  -300  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  167 
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airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

Since  the  manufacturer  has  not  yet 
developed  a  modification 
commensurate  with  the  requirements  of 
this  proposal,  the  FAA  is  unable  at  this 
time  to  provide  specific  information  as 
to  the  number  of  work  hours  or  the  cost 
of  parts  that  would  be  required  to 
accomplish  the  proposed  modification. 
A  further  problem  in  developing  a 
specific  cost  estimate  is  the  fact  that 
modification  costs  are  expected  to  vary 
from  operator  to  operator  and  from 
airplane  to  airplane  depending  upon 
airplane  configuration.  The  proposed 
compliance  time  of  12  months  should 
provide  ample  time  for  the 
development,  approval,  and  installation 
of  an  appropriate  modification. 

However,  based  on  similar 
modifications  accomplished  previously 
on  other  airplane  models,  the  FAA  can 
reasonably  estimate  that  the  proposed 
modification  would  require  40  work 
hours  to  accomplish,  at  an  average  labor 
rate  of  $60  per  work  hour.  The  cost  of 
required  parts  is  estimated  to  be  $10,000 
per  airplane.  Based  on  these  figxires,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,070,800, 
or  $12,400  per  airplane. 

As  indicated  earlier  in  this  preamble, 
the  FAA  specifically  invites  the 
submission  of  conmients  and  other  data 
regarding  this  economic  aspect  of 
proposal. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Inq>act 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 


12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  die  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Port  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS  • 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnthoritT:  49  U.S.C  106(g).  40113,  44701. 
130.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:    Dockrt  S7-NM-272-AD. 

Applicability:  All  Model  747-100,  -200, 
and  -300  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 


the  area  subject  to  the  requiremenU  of  thU 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
electrical  transients  induced  by 
electromagnetic  interference  (EMI)  or 
elecu-ical  short  circuit  conditions  from 
causing  arcing  of  the  hjel  quanHty  indication 
system  (PQIS)  electrical  wiring  or  probes  in 
the  fuel  tank,  which  could  result  in  a  source 
of  ignition  in  the  fuel  tank,  accomplish  the 
following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  install  components  for  the 
suppression  of  electrical  transients  and/or 
install  shielding  and  separation  of  the  wiring 
of  the  FQIS,  in  accordance  with  a  method 
approved  by  the  Manager.  Seattle  Aircraft 
Certification  Office  (AGO).  FAA,  Transport 
Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACQ,  FAA.  Operators  shall  submit  their 
tequesU  tlirough  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  ACX). 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACXD. 

(c)  Special  flight  permiu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulatioiu  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  00 
November  26,  1997. 
Stewart  R.  Miller, 

Afiting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-31668  Filed  11-28-97;  10:56  am) 
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REMINDERS 

The  itefTs  in  this  list  were 
editonally  comptled  as  an  aid 
to  FederaJ  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 
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EFFECT  DECEMBER  1. 
1997 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Irtsuranc* 
Corporation 

Crop  insurance  regulations: 

Canning  and  processing 

bean  endorsement; 

published  10-30-97 

COMMERCE  OEPARTMENT 
Patent  and  Trademark  Otfloa 

Patents: 
Practice  rules;  simpiification, 
clarification,  and  removal 
of  unnecessary 
requirements;  put3lished 
10-10-97 

Correction;  published  11- 
17-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  arxl 

promulgation;  various 

States: 

Anzona;  published  12-1-97 
Hazardous  waste: 

Identification  arxl  listing — 

Exclusions;  published  12- 
1-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 
Broadcast  transmission 
facilities;  minor  ctianges 
without  construction 
permit;  put>lished  9-30-97 
Radio  frequency  devices: 
Biomedical  telemetry 
transmitters;  published  10- 
30-97 

FEDERAL  MARfTIME 
COMMISSION 

Tanffs  and  service  contracts: 

Contact  filing  requirements; 
simplification;  published 
12-1-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
HOME  investment 
partnerships  program 
Indian  HOME  program 
streamlining;  published 
1(W1-97 
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AND  SPACE 
ADMINISTRATION 

Grant  arxj  Cooperative 
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Section  A;  miscellaneous 
revisions;  published  12-1-97 

PENSION  BENEF1T 
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Single-employer  plans: 
Allocation  of  assets- 
Interest  assumptions  for 
valuing  t>enefits; 
published  11-14-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Avions  Pierre  Robin; 

published  11-7-97 
Fairchild;  published  11-3-97 
Pilatus  Aircraft  Ltd.; 

published  11-6-97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
starxlards: 

Hydraulic  brake  systems — 
Passenger  car  and  light 
vehicle  txake  systems; 
published  9-30-97 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 
Rail  carriers: 
General  purpose  costing 
system;  procedures 
modificatk>n;  published  10- 
1-97 

VETERANS  AFFAIRS 
DEPARTMEffT 

Loan  guaranty: 
Refinancing  loans;  interest 
rate  reduction 
requirements;  published 
12-1-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Acquisitkxi  regulatkxis: 
Alternative  agricultural 
research  and 
commercialization 
corporation;  set-asides 
and  prefererKes  for 
prodtJCts;  comments  due 
by  12-5-97;  published  10- 
6-97 

COMMERCE  DEPARTMENT 

International  Trade 
Administration 
Watches  anti  watch 
r    movements: 


Atkx^tion  of  duty 

exemptk>ns — 

Virgin  Islands,  Guam,  ^ 

American  Samoa,  and 
Northern  Mahana 
IslarxJs;  comments  due 
by  12-5-97;  published 
11-5-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatk>n  and 
management: 
Atlantic  highly  migratory 
species — 

Meetings;  comments  due 
by  12-1-97;  published 
10-17-97 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  12-4- 
97;  published  11-19-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  optk>n 
transactkKis: 
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12-4-97;  published  11-4- 
97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Emptoyment  prohibitron  on 
persons  convicted  of  fraud 
or  other  DOD  contract- 
related  felonies; 
comments  due  by  12-1- 
97;  published  10-2-97 

DEFENSE  DEPARTMENT 
Defense  Special  Weapons 
Agency 

Privacy  Act;  implementatkjn; 
commerrts  due  by  12-1-97; 
published  10-3-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Consumer  products;  energy 
conservation  program: 
Water  heaters — 
Test  procedures; 
comments  due  by  12-1- 
97;  published  10-31-97 

ENERGY  DEPARTMENT 
Hearings  and  Appeals 
Office,  Energy  Department 

Hearings  and  appeals 
procedures: 
Stay  of  deciskms 
Comment  period 
extended;  comments 
due  by  12-2-97; 
published  10-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkxial  emission  starKJards: 


Polyether  polyols  productnn; 
comments  due  by  12-3- 
97;  published  11-12-97 
Air  programs: 
Amt>ient  air  quality 
standards,  national — 
Regional  haze  standards 
for  class  I  Federal 
areas  (large  national 
parks  arxJ  wiklemess 
areas);  visit>ility 
protection;  comments 
due  by  12-5-97; 
published  10-23-97 
Ambient  air  quality 
surveillance — 
Lead  ambient  air  quality 
monitoring;  shift  of 
locus  from  mobile 
sources  to  stationary 
point  sources; 
comments  due  by  12-5- 
97;  published  11-5-97 
Lead  ambient  air  quality 
monitoring;  shift  of 
focus  from  mobile 
sources  to  stationary 
point  sources: 
comments  due  t>y  12-5- 
97;  published  11-5-97 
Air  quality  implementatk>n 
plans;  eipproval  and 
promulgation;  various 
States: 

California;  comments  due  by 
12-3-97;  published  11-3- 
97 
Air  quality  planning  purposes; 
designation  of  areas: 
Texas;  comments  due  by 
12-1-97;  published  10-6- 
97 
Hazardous  waste: 
Project  XL  program;  site- 
spedfc  projects — 
Molex,  Inc.,  facility, 
Lincoln,  NE;  comments 
due  by  12-»-97: 
published  11-3-97 
Molex.  Inc.,  facility, 
Lincoln,  NE;  comments 
due  by  12-3-97; 
published  11-3-97 
PestickJes;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2-propene-l-sulfonk:  ackl, 
sodium  salt,  polymer  with 
ethenol  and  ethenyl 
acetate,  etc.;  comments 
due  bi  12-1-97;  published 
10-1-97 
Carfentrazone-ethyl; 
comments  due  by  12-1- 
97;  published  9-30-97 
Toxk;  sut>stances: 
Testing  requirements — 
Biphenyl,  etc.;  comments 
due  by  12-1-97; 
published  9-26-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  servk:es: 
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Commercial  mobile  radk) 
services — 

Calling  party  pays  sen/ice 
option;  comments  due 
by  12-1-97;  published 
1(K30-97 
Federal-State  Joint  Board; 
jurisdictional  separations 
-     reform  and  referral; 
comments  due  by  12-5- 
97;  published  11-5-97 
Frequency  allocations  and 
radio  treaty  matters: 
Mobile  satellite  services— 
455-456  and  459-460 
MHz  bands  allocation; 
comments  due  by  12-1- 
97;  published  10-31-97 
Radio  stations;  table  of 
assignments: 

Arkansas;  comments  due  by 
12-1-97;  published  10-22- 
97 

New  Hampshire;  comments 
due  by  12-1-97;  published 
10-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Food  labeling— 
Net  quantity  of  contents; 
compliance;  comments 
due  by  12-1-97; 
published  10-6-97 
Food  for  human  consumption: 
Dietary  supplements 
containing  ephedrine 
alkaloids;  comments  due 
by  12-2-97;  published  9- 
18-97 
Medk:al  devices: 
Obstetrical  and 
gynecological  devices — 
In  vitro  fertilization  devk^es 
and  related  assisted 
„         reproduction 
procedures; 
reclassification; 
comments  due  by  12-3- 
97;  published  9-4-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Publk:  administrative 
procedures: 

Applicatk>n  procedures; 
comments  due  by  12-1- 
97;  published  10-1-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Lesser  prairie-chk*en; 
comments  due  by  12-3- 
97;  published  11-3-97 


111 


Recovery  plans — 
Grizzly  bear;  comments 
due  by  12-1-97;. 
published  10-28-97 
INTERIOR  DEPARTMENT 
Watches  and  watch 
movements: 
Alkx»tk>n  of  duty 
exemptk>ns — 
Virgin  Islands,  Guam, 
American  Samoa,  and 
Northern  Mariana 
Islarxls;  comments  due 
by  12-5-97;  published 
11-5-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operatk>ns: 
Oil  and  gas  pipelines; 
designated  locations 
where  operating 
responsibility  is  transferred 
h"om  producing  operator 
to  transporting  operator; 
comments  due  by  12-1- 
97;  published  10-2-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Records,  reports,  and  exports 
of  listed  chemicals: 
Iodine  and  hydrochloric  gas 
(hydrogen  chloride  gas); 
comments  due  by  12-1- 
97;  published  9-30-97 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens  in  U.S.,  proceedings 
to  determine 
removability- 
Deportation  suspension, 
removal  cancellation, 
and  status  adjustment 
cases;  comments  due 
by  12-1-97;  published 
10-3-97 
Aliens — 
Employment  verification; 
acceptable  documents 
designatkjn;  comments 
due  by  12-1-97; 
published  9-30-97 
Visa  waiver  pilot  program- 
Slovenia  and  Ireland; 
comments  due  by  12-1- 
97;  published  9-30-97 
JUSTICE  DEPARTMENT 
Executive  Offk»  for 
lmmigratk>n  Review: 
Permanent  residence  status 
acyustment  applications; 
adjudication  completion; 
comments  due  by  12-1- 
97;  published  9-30-97 


NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestk: 
licensing: 

Timepieces  containing 
gaseous  tritium  light 
sources;  distributk)n; 
comments  due  by  12-5- 
97;  published  9-19-97 
Productk)n  and  utilizatkm 
facilities;  domestk:  licensing: 
Nuclear  power  plants- 
IEEE  national  consensus 
standard;  comments 
due  by  12-1-97; 
published  10-17-97 

PERSONNEL  MANAGEMENT 
OFHCE 

Prevailing  rate  systems; 
comments  due  by  12-3-97; 
published  11-3-97 
Retirement: 
National  Capital 
Revltalizatk>n  and  Self- 
Govemment  Improvement 
Act— 

Retitement,  health,  and 
life  insurance  coverage 
for  District  of  Columbia 
emptoyees;  comments 
due  by  12-1-97; 
published  9-30-97 
POSTAL  SERVICE 
lntematk>nal  Mail  Manual: 
Global  package  link  (GPL) 
servce — 

Canada;  comments  due 
by  12-1-97;  published 
10-31-97 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 
Visa  waiver  pilot  program- 
Probationary  entry  status 
eliminated,  designation 
of  Ireland  as  permanent 
participating  country, 
and  extention  of 
"2     program  to  Slovenia; 
comments  due  by  12-1- 
97;  published  9-30-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  identificafmn  system; 
comments  due  by  12-4-97; 
published  10-20-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 
Aircraft  operator  security; 

comments  due  by  12-1- 

97;  published  8-1-^7 
Airport  security;  comments 

due  by  12-1-97;  published 

8-1-97 


Class  B  airspace;  comments 
due  by  12-1-97;  published 
10-30-97 

Class  E  airspace;  comments 
due  by  12-1-97;  published 
10-17-97 

TRANS^RTATION 
DEPARTMENT 

Federal  Transit 
Administration 

Prohibited  drug  use  and 
ateohol  misuse  preventk>n  in 
transit  operations: 

Post-acckJent  drug  and 
akxjhol  test  results  taken 
by  State  and  local  law 
enforcement  personnel; 
use  by  emptoyers; 
comments  due  by  12-1- 
97;  published  9-30-97 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Federal  regulatory  review: 

Electrorvc  operations; 
banking  services  delivered 
electronically;  comments 
due  by  12-2-97;  published 
ia<3-97 


UST  OF  PUBUC  LAWS 


Note:  No  public  bills  wh«h 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  induskw 
in  today's  List  of  Public 
Laws 


In  the  Ust  of  Publk:  Laws 
printed  in  the  Federal 
Register  on  November  25. 
1997,  Publk;  Laws  105-104 
arxl  105-105  were  incorrectly 
printed.  They  shoukJ  read  as 
folkjws: 


H.J.  Res.  91/P.L  105-104 

Granting  the  consent  of 
Congress  to  the  Apalachkx)la- 
Chattahoochee-Flint  River 
Basin  Compact.  (Nov.  20. 
1997;  111  Stat.  2219) 

H.J.  Res.  9»P.L  105-105 

Graming  the  consent  of 
Congress  to  the  Alabama- 
Coosa-Tallapoosa  River  Basin 
Compact.  (Nov.  20.  1997;  111 
Stat.  2233) 

Last  List  November  2a<  1997 


IV 
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CFR  CHECKLIST 


This  checMist  prepared  by  the  Office  of  the  Federai  Register,  is 
pubiished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
rxjmbers.  pnces,  and  revision  dates. 

'  An  astensk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  availabie  tor  sale  at  the  Government  Pnnting 
Office. 

A  "•"  pfcedes  each  entry  that  Is  now  avaltabfe  on-Hne  through 
Itw  Government  Printing  Office's  GPO  Access  service  at  frttp:// 
www.acc«ss.gpo.gov/nar^cfr.  For  Information  about  GPO  Access 
can  1-888-293-6498  (toll  frae). 

A  ctieckUst  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Aftocted),  which  is  revised  monttiiy. 

The  annual  rate  lor  subscr1ptK>n  to  alt  revised  volumes  is  $951.00 
domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Ptttstxirgh.  PA  15250-7954.  AJI  orders  must  be 
accompanied  ty  remittarx»  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  MorxJay  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
cftarge  orders  to  (202)  512-2250. 
Tia*  Stock  Number  Price       RevtokNt  Date 


•1.  2  (2  Resented) (869-032-OOOOM) $5.00       Feb.  1,  1997 

•3  (1996  CompMnn 
and  Ports  MOond 
101) 


(869-032-00002-6) 20.00 

(869-032-00003-4) 7il0 


5  Parts: 

•1-699 

•700-1199 

•1200-End,6(6 
Peserved) (869-O32-O0006-9) 


.  (869-032-00004-2) 
.(869-032-00005-)) 


34.00 
2U» 


'Jon.  1 
Jon.  I 

Jon.  1 
Jan.] 


3iJ0O       Jon.  I 


71 

•<M6  

•27-52  . 

•5J-209 

•210-299™ 
•300-399  .„ 
•400-699  .... 
•700^899  .._ 
•900-999  .... 
•1000-1199 
•1200-1499 
•1500-1899 
•1900-1939 
•1940-1949 
•I9S0-I999 
•200O-{nd- 


•  Parts: 
•1-199  ... 
•200-End 


.  (869-032-00007-7) . 

(869-032-00008-5). 
,  (869-032-00009-3) . 
.  (869-032-00010-7)  . 
.  (869-032-0001 1-5) . 

(869-032-00012-3). 
.  (869-032-00013-1) 
.  (869-032-00014-0) 
.  (869-032-00015-8) 
,  (869-032-00016-6) 
.  (869-032-000)  7-« 
,  (869-O32-O0O18-2) 

(869-032-00019-1), 
,(869-032-00020^ 
.(869-032-0002)-2) 


2U0 
MJOO 
22J0D 
44.00 
22J0O 
28.00 
3MXt 
40k00 
4SM 

yyoo 
\9jao 

iOJOO 
42A) 
XJOO 


Jon.) 
Jon.) 
Jon.  ) 

Jon.  ) 
Jan.  ) 
Jan. ) 
Jan. ) 

Jan. ) 
Jan.  1 
Jon.  I 
Jan.  1 
Jan.  1 
Jan. ) 
Jan.) 
Jon. ) 


,  (869-032-00022-)) 30D0        Jan.  ) 


101 

•0-50  

•6)-)99  .. 

•200^499 

•600-End 

•11 


.(869-032-00023-9) 
.(869-032-00024-7) 

. (869-032-00025-5) 
.  (869-032-00026-3) 
.  (869-O32-00027-)) 
.(869-032-00028-0) 


39J)0 
33X0 

39H0 

i\sn 

30.00 
42X0 


Jan.) 
Jan.) 

Jan,  1 
Jan.  1 
Jan.  1 
Jon.) 


,069-032-00029-8) 20X0        Jan.) 


121 

•)-)99  ... 

•200-2)9 

•220-299 

•300^499 

•500-599 

•600-End 

•13 


(869^)32-00030-)) 
.  (869^)32-00031-0) 
(869-032-00032-8) 
(869-032-00033-6) 
(869-032-00034-4) 
(869-032-00035-2) 

,  (869-032-00036-1) 


)6.00 

2aoo 

34.00 
27.00 
24.00 
40.00 

23X0 


Jan.  ) 
Jan.  ) 
Jan,  1 
Jan,  1 
Jan.  1 
Jan.  1 

Jan.  1 


1997 
1997 

1997 
)997 

)997 

)997 
)997 
1997 
1997 
1997 
)997 
)997 
)997 
1997 
1997 
)«97 
1997 
1997 
1997 
)997 

)997 

)997 
1997 

)997 
)997 
)997 
1997 

)997 

)997 
1997 
1997 
1997 
1997 
1997 

1997 


TM*  StockNumbw 

•1-59  (869-032-00037-9) 44X0 

•60-139 (869^)32-00038-7) 38.00 

140-199  ...„ (869-032-00039-5) 16.00 

•20O-1 199  (869-032-0004O-9) 30.00 

•1200-End „...  (869-032-00041-7) 21.00 

15  Parts: 

0-299  (869-032-00042-5) 21.00 

•300-799 (869^)32^X1043-3) 32X0 

•800-€nd -..  (869-032-00044-1) 22.00 

,  (869-O32-00045-O) 30,00 

,  (869-032-00046-8) 34X0 

,(869-032-00048-4) 21X0 

.  (869-032-00049-2) 32X0 

.  (869-032-00050-6) 40.00 


161 

•0-999  

•lOOO-Cnd 


17  1 

•1-199  ... 

•20Q-239 

•240-End 


181 

•1-399  .... 
•40O-€nd. 


(869-032-<)005)-4) 46X0 

(869-032-00062-2) 14.00 

19  Parts: 

•  1-140  (869-032-00053-1). 33X0 

•141-199 (869-032-00054-9) 30X0 

•200-€nd  ~ „ (869-032-00056-7) )6X0 

20  Parts: 

•1-399  

•400^499 

•500-€nd 


21 

•1-99  

•  I0O-I69  .. 
•)70-)99  ,. 
•20O-299„ 
•30&499.. 
•500-599. 
•600-799  „ 
•800-1299 
•)300-End 

22  Parts: 

)-299  

•300-{nd.. 


241 

•0-199  

200-499  .._., 

500-699  

•700-1699 
•)700-€nd. 

•25  


,  (869^)32-00056-5) 26X0 

,  (869-032-00057-3) 46X0 

.  (869-O32-00OS8-)) 42X0 

,  (869-032-00059^1) 2).0O 

,  (86^4)32-00060-3) 27.00 

,  (8694)32-0006)-)) 28X0 

,  (869-032-00062-0) 9,00 

,  (869-032-00063-8) 50,00 

,  (8694)32-00064-6) 28.00 

,  (869-032-00065-4) 9.00 

.(869-03^)0066-2) 3).00 

.  (8694)32-00067-)) 13X0 

.  (8694l32-0006»-9) 42.00 

,  (869-032-00069-7) 3). 00 

.  (869-032-0007O-)) 26X0 

.  (869-032-0007  )-9) 32X0 

.  (8694)32-00072-7) 29.00 

.  (8694)324)0073-5) )8.00 

.  (8694)32410074-3) 42.00 

.(869-0324)0075-)) )8.00 

.  (8694)324)0076-0) 42.00 


26  Parts: 

•§§  ),0-)-).60  (8694)32-00077-8) 2)X0 

•§§  ).6)-l.)69 „  (8694)324)0078-6) 44X0 

•§§ ).)70-)  JOO (8694)324)0079-4)  .....  3).00 

•§§  1.301-1.400 (8694)32-00060-6) 22.00 

•§§  1.401-1440 (8694)324)0061-6) 39.00 

•§§1441-1.500  (8694>32410082-4)  22.00 

•§§  1.501-1,640 (869-032410063-2) 26X0 

•§§  1.641-1.850 (8694)32-00064-)) 33.00 

•§§  1.851-1.907 (869-0324)0065-9) 34.00 

•§§  1.908-1.1000  (8694)32-00086-7) 34X0 

•§§  1.1001-1.1400  (8694)324)0087-5) 35.00 

•§§  1.1401-End (869-032-00088-3) 45.00 

•2-29  (8694)324)0089-1) 36.00 

30-39  (8694)324X1090-5) 25.00 

•40-49  : (8694)32-00091-3) 17.00 

•50-299 (869-032-00092-1) 18.00 

•300-499 (8694)324)00934)) 33.00 

500-599 (8694)324»094-6) 6,00 

•600-End (869-032-00095O) 9.50 


27 

1-199 


.  (8694)324)0096-4) 48X0 


Jan.  1. 

)997 

Jan.  1. 

1997 

Jan.  1, 

1997 

Jan.  1, 

1997 

Jan.  1, 

)997 

Jan.  ). 

1997 

Jan.), 

)997 

Jan.). 

)997 

Jan.). 

)997 

Jan.). 

)997 

Apr.  1, 

)997 

Apr). 

)997 

Apr.), 

)997 

Apr.). 

)997 

Apr.). 

1997 

Apr.), 

)997 

Apr.). 

)997 

Apr.). 

1997 

Apr.). 

1^7 

Apr.). 

1997 

Apr.). 

)997 

Apr.). 

)997 

Apr.). 

)997 

Apr.), 

)997 

Apr,). 

)997 

Apr). 

1997 

Apr,), 

)997 

Apr.  1. 

1997 

Apr.), 

1997 

Apr,). 

1997 

Apr.), 

)997 

Apr,). 

)997 

Apr,). 

)997 

Apr.). 

)997 

Apr.). 

)997 

Apr.), 

)997 

Apr,). 

)997 

Apr.), 

)997 

Apr.). 

)997 

Apr.  1, 

)997 

Apr.). 

)997 

Apr.), 

)997 

Apr.). 

)997 

Apr.), 

1997 

Apr.). 

1997 

Apr.). 

1997 

Apr.). 

)997 

Apr.). 

)997 

Apr.l. 

1997 

Apr.). 

1997 

Apr.). 

1997 

Apr.). 

1997 

Apr.). 

1997 

Apr.). 

1997 

Apr.). 

1997 

Apr.). 

1997 

*Apr,  ), 

)990 

Apr,). 

)997 

Apr,), 

)997 

Prtee 
)7X0 


■"■•  Stock  Number 

200-thd  (869-032-00097-2) 

28  Parts: 

'•f?  - (8694)324)0098-)) 36X0 

^*^■«>6  (6694)32-00099-9)  30X0 

29  Parts: 

•?;2Lii- (8694)324)0100-5) 27X0 

•  100-499 (8694)324)0)01-4) ...        )200 

^S^JL- (8694)324)0)02-2) 4i:00 

•'00-1899 (8694)324)0103-1) 21X0 

•1900-1910  (§§1900  to 

1910.999)  (8694)324)0104-9) 43  00 

1910  (§§  1910.1000  fo 

^^  (8694)324)0105-7) 29.00 

•"'"-'WS  (8694)324)0106-5) 19X0 

"^•-•-- (8694)324)0107-3) ......  31,00 

•)927-End (8694)324)0108-1) 40.00 

30  Parts: 

•i;^ ;••••■  (8694)324)01094)) 33X0 

29g;:W9 -....  (8694)324)01 10-3) 28,00 

•700-End  ...„ (8694)324)01 1 1-1) 32.00 

31  Parts: 

•2J-W  (8694)324)01124)) 

200-*hd  ..- (86W)324)0113-6) 

32  Parts: 

1-39,  Vol,  I _ 

1-39.  Vol,  N ... 


20.00 
42.00 


15.00 
19.00 


1^9;  vof!  iir::::::::::::::::::" - ;js 

'-''?  - ~ (8694)324)01  lH) 42.00 

•l^l-^W ~...  (8694)324)01 15-4) 51.00 

•«»-629 (8694)324)0116-2) 33  00 

•"0-699 (8694)324)01 17-1) 22  00 

•S?"'" (8694)324)01 18-9) 28.00 

•*»-End (86W)324)01 19^7) 27,00 

33  Parts: 

l;^-;-- (8694)324)0120-1) 27X0 

l^;;!^  •• " (8694)324)0121-9) 36X0 

•200-&K1 (8694)324)0122-7) 31X0 

34  Parts: 

ti;^    • " <«»^»2-00'2>«) 28,00 

•5?"^'' (8694)324)0124-3) 27.00 

•«0^na  ....„ (8694)324)0125-)) 44,00 

•3*  (86W)324)0126-0) 15.00 

36  Parts 

•2:!^ (86^)324)0127-6) 20X0 

200-299 (8694)324)0126-6) 21.00 

300*xj  „ (8694)324)0129^) 34.OO 

•3^  -...  (8694)324)0130-8) 27,00 

38  Parts: 

^''  -" ....(8694)324)0131-6) 34.00 

•'•-End  (8694)32-00132-4) 38.00 

•W  " (8694)324)0133-2)  ...*..  23.00 

40  Parts: 

•1;;**, (8694)324)0134-1) 31.00 

•50-5'   (8694)324)0135-9) 23.00 

•52  (52X1-52.1018)  (8694)324)0136-7)  ...  2700 

•52  (52.1019-£nd) (8694)324)0137-5) 3200 

•"-59  (8694)324)0138-3) 14.00 

^-" (8694)324)0139-1) 52X0 

•*'-*2  (8694)324)0140-5) 1900 

•63-71   (8694)324)0141-3) 57,00 

•72-80  _.  (86W)324)0142-1) 35  00 


•8'-85  (86W)32-0014W)) 

86  (8694)32-00144-6) 

•87-135 (8694)324)0145-6) 

•'36-149 (8694)32-00146-4) 

•'50-189 (869-0324)0147-2) 

•"<>-259 (8694)324)0146-1) 

•260-265 „ -.(869-0324)0149-9) 

•266-299 (8694)324)0150-2) 


32,00 

50.ra 

40,00 
35,00 
32.00 
22.00 
29.00 
24X0 


Reviskm  Dale 
Apr.  1,  1997 

July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1.  1997 

Juty  1.  1997 

July  1.  1997 
July  1,  1997 
July  I,  1997 
July  1,  1997 

July  1.  1997 
July  I,  1997 
July  1.  1997 

July  1.  1997 
July  1.  1997 

2July  1,  1964 
2Juiy  1,  1984 
2July  1,1964 
July  1,  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1.  1997 
July  1,  1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1,  1997 
July  1.  1997 
July  1.  1997 

July  1. 1997 

July  1.  1997 
July  1,  1997 
July  1,  1997 

July  1.  1997 

July  1,  1997 
July  1.  1997 

July  1.  1997 

July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 
July  1.  1997 
July  1,  1997 
July  1,  1997 
July  1,  1997 


Tide 


Mock  Number 


•1°^'' (8694)324)0151-1) 27X0 

•jOO-424 (8694)324)0152^ 33X0 

•^ttS (8694)324)015»-7) 40.00 

•^'89 (8694)324)0154-5) 38  00 

•790-End (8694)324)0155t3) 19X0 

41  Chapters: 


1. 1-1  to  1-10 


13.00 


U-l  1 10  Appendn,  2  (2  Reserved)  ..ZZZZ.  13X0 

J     • 14X0 

•  ""'■ —-"———"— .~....~...™^„„ 6X0 

5 " "• •> 4J0 

)o^i7"::::::;;::::::::::::::::;z: ■■  12 


13X0 
13X0 
13X0 

13X0 
14X0 


16.  Vol,  I,  »»art$  1-5 

18,  Vol.  II,  Ports  6-19 

18,  Vol,  III,  Parts  20-52 „  J! 

19-100  

•'-'00  .„.,.  (6694)324)()i56^'i) 

i./vV-i:;- (8694)324)01574)) 36X0 

•102-200 (6694)324)0156-6) 1 7.00 

201-€nd  (8694)324)0159-6) 15.00 

42  Parte: 

t];;^  ■• (8694)264)0163-7) »X0 

•jO^ (6694)264)0164^) "34.00 

•*30-End (6694)28-00165^3) 44X0 

43  Parte: 

*]:^  -  (869-0264)0166-1)  ...„.     30X0 

•1000-end  (6694)264)01674)) 45.00 


26,00 
1400 
29X0 
36.00 


(6694128-00166-6) 31X0 

45  Parte: 

•iJi'^i (66«)284)016^) 

^^^^- (86^)264)01 7(H)) 

•500-1199 (6694)324)0166-5) 

•1200-End (8694)264)0172-6) 

46  Parte: 

•'7<0  (8694)284)0173-4) 

•*'-69 (86W)264)0174-2) 

•70-89  (6694)264)0175-1) 


•90-139 


26X0 

21X0 

11X0 

(869-0264)01 76^ 26X0 

15.00 
20.00 
22X0 
21X0 
17X0 


•  40-155  — (66^)264)0177-7) 

•  56-165 (8694)264)0176^) 

•'66-199 (8694)264)0179-3) 

'•200-499 (8694)324)0177-4) 

500-End (6694)324)0178-2) 

47  Parte: 

•S;;!'- ••• (8694)264)0 1 82-3) 35X0 

•20-»  (6694)284)0183-1) 26X0 

•^  (8694)264)01844)) 16.00 

?^^ " (8694)264)0185-6) 33X0 

•80-€nd  (6694)264)016^) 39XO 

48  Chapters: 

•1  (Ports  1-51)  (8694)264)0187-4) 4500 

•  I  (Ports  52^  (86W)264)0186-2) 2900 

•2  (Ports  201-251) (8694)264)0189-1)  ...  2200 

•2  (Ports  252-299) (8694)264)01904)  ...  1600 


•^  (8694)284)0T9I-2) 3000 

li'^L (8694)264)0192-1) 29.00 

•15-28  — (8694)28-00193-9) 3800 

•29-End  (8694)264)0194-7) 25.00 

49  Parte: 

•1;^  •-•• (8694)264)0195-5) 32.W 

mIS^^ (8694)264)0196-3) 50.00 

'86-199  (8694)32-00193^5) )  1  00 

•200-399 „ (8694)28-00198-0) 3900 

•400-999 „ (8694)284)0 1 99-8) 49  00 

•'000-1 199  (8694)284)0200-5) 23X0 

•1200-End (6694)264)0201-3) 15.00 

50  Parte: 

Jl;;]^  •■ (8694)264)0202-1) 34,00 

•200-599 (8694)264)02034)) 22  00 

•600-End (8694)284)0204-6) 26.00 


July  1,1997 
•July  1.1996 
July  1.  1997 
July  ).  1997 
July  1.  )997 

»July  ),  1964 

>July  1.  1964 

>July  1.  1964 

sjuly  1.  1964 

»July  1.  1964 

JJuly  r.  1964 

>July1,  1904 

»July  1.1964 

>July  1.  1964 

iJuly  1.  1964 

iJuly  1.  1964 

July  1.  1997 

Jgiy  1.  1997 

July  1,  1997 

July  1. 1997 

Oct,  1.  1996 
Oct.  1.  1996 
Oct.  1.  1996 

Ocf.  1,  1996 
Oct.  1,  1996 

Ocf.  1.  1996 

Ocf,  1,  1996 

*Oct.  1,  1995 

Ocf,  1.  1997 

Ocf.  1.  1996 

Ocf.  1.  1996 
Ocf.  1,  1996 
Ocf.  1,  1996 
Oct.  1.  1996 
Ocf.  1.  1996 
Ocf,  1.  1996 
Ocf.  1,  1996 
Oct.  1,  1997 
Ocl.  1.  1997 

Oct.  I,  1996 
Ocl.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Ocf.  1,  1996 
Oct.  I,  1996 
Oct.  1,  1996 
Ocl.  1,  1996 
Ocl.  1,  1996 
Oct.  1,  1996 


Ocf.  1,  1996 
Oct.  1,  1996 
Oct.  I,  1997 
Oct.  1.  1996 
Ocf.  1,  1996 
Oct.  I,  1996 
Oct,  1,  1996 

Ocl.  I,  1996 
Oct.  1,  1996 
Ocl.  1,  1996 
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Tm»  Stocfcl 

CFR  lnd*x  and  Findings 
AidI (869-032-00047-6) 45.00        Jan.  1.  1997 

CorTV>Me  >997  CFR  set 951i»  1997 

MicroAche  Cf9  Edition: 

Sotacnptcn  (mailed  as  ssued)  - -.  a47i>D  1997 

Individual  copies li»  1997 

Comptele  set  (one-lime  moing) 2UJaO  1996 

Comptefe  set  (one-time  mailing)  ...._ 264.00  1995 

<  Became  Tine  3  s  an  amual  co(To)a*ion,  INt  volum*  and  at  ptevKxa  vokjmM 
sfxxid  be  retorned  «  a  permanent  retefence  source. 

^Ihe  Jiiy  1  1985  edrfwn  o«  32  CW  Ports  1-189  contaro  o  note  onty  taf 
Parts  1-39  ncjusve  For  the  hJ  text  o«  l^e  De«ense  AcquBrtwo  Se^iotions 
r  Parts  1-39,  consult  me  lf»ee  CW  volumes  issued  oj  o<  July  1,  19W,  conlowng  \ 

Ihose  parts. 

JIhe  Jiiy  I,  1986  edNMo  ol  41  CfB  Owptws  l-MB  contoro  o  note  only 
tor  CtK«>ten  I  to  49  ndusive  For  Ihe  M  text  o(  procurement  regiiotiorts 
t^  Chapters  t  to  49,  corwjtt  the  eleven  C«  vofumes  ssued  os  o«  Aiy  1, 
1964  cuiitaning  Ihose  chapters 

'No  amendments  to  iNs  vokane  were  promtigated  dwng  lt«e  period  Apr. 
1.  1990  to  Mot.  31,  1997.  The  C7V  vottne  issued  Apr*  1.  199a  shoiid  be 
retained 

«No  amendments  were  pror  ulgoted  dunng  Ihe  penod  October  1,  1995  to 
September  U,  1996.  Ttw  OS  voMne  ssued  October  1,  199S  tfnuld  be  retained. 

*No  omenrtnents  to  Itn  votume  were  prortHigated  dunng  the  penod  My 
1.  199*  to  Urn  3a  1997.  Ihe  volume  sued  July  I,  1996.  ihouU  be  retcined 


Federel  Register  /  Vol.  62.  No.  230  /  Monday.  December  1.  1997  /  Re.H.r  Aids 


e  e 

vu 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-DECEMBER 


1997 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents,  hi  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


Date  of  fr 
pobucation 


December  1 
December  2 
Decembers 


December  4 


Decembers 


Decembers 


Decembers 


December  10 
December  1 1 


December  12 


December  is 
December  16 
December  17 
December  18 
December  19 
December  22 
December  23 
December  24 
December  29 
December  30 
December  31 


15  DAYS  AFTER 
PUBUCATION 


December  17 


December  18 


December  19 


December  22 


December  23 


December  24 


December  29 


December  29 


December  29 


December  30 
December  31 
January  2 
January  2 
Januarys 
January  6 
January  7 
January  8 
January  ia 
January  14 
January  is 


30  DAYS  AFTER 
PUBUCATION 


December  1 6  December  31 


January  2 


January  2 


Januarys 
Januarys 


January  7 


January  8 


January  9 


January  12 


January  12 


January  IS 
January  16 
January  20 
January  20 
January  21 
January  22 
January  23 
January  28 
January  29 
January  30 


45  DAYS  AFTER 
PUBUCATION 


January  IS 
January  16 
January^ 


January  20 


January  20 


January  22 


January  23 


January  26 


January  26 
January  26 


Jevtuary  30 

February  2 

February  2 

February  2 

Februstfy  5 

Februarys 

February  9 

February  12 

February  13 

February  17 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


60  OAYS  AFTER 
PUeuCATKJN 

January  30 


February  2 


February  2 


February  2 
Februarys 
February  6 


February  9 


February  9 


February  9 


February  10 


-^"^^^ January  29  February  13 


February  17 
February  17 
February  17 
F^>ruary  17 
February  20 
February  23 
February  23 
February  27 

March2 

March  2 


90  DAYS  AFTER 
PUBUCATION 


MarchS 


March  2 


March  3 


March  4 


March  S 


March  9 


March  9 


March  10 
March  11 


March  12 


March  16 
March  16 
Marc^  17 
March  18 
March  19 
March  23 
March  23 
March  24 
March  30 
March  30 
March  31 


INFORMATKM  ABOUT  THE  SUPERlNTENOBfT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


I  to  expect  yoar  renewal  notice  and  keep  agoodlUngconiliif.  lb  keep  oof  subscription 
prices  down,  die  Government  Printing  0£Bce  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  wben  you  will  get  your  renewal  notice  by  checking  die  number  diat  follows  month/year  code  on 
the  top  line  of  your  label  OS  jAomvi  in  iMi  esvry^: 


A  renewal  notke  will  be 
sent  approximately  90  dayt 
before  tiw  shown  date. 

./ .  „.. 


DEC97RI 


AFR  SMITB212J 

JOHN  SMITH 

212  WON  STREET 

PCRSSTVILLE  ND  20747 
•••••••••■>••••••••••••«••••••••••• ••••••••••••••••••••••• 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  skown  date. 


jafrdo   swth212j  dec97ri       ; 

jjohn  smith  : 

i  212  maim  street  : 

:pc«estville  md  20747  ; 

•  • 

•••••••••••••••••••••••••••••••••••••••••••••••••••••••••a* 


lb  be  sure  that  your  service  continues  without  interruption,  please  re&im  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  widi  die  proper  remittance.  Your  service 
will  be  reinstated. 


TbduuifcyoarMidicM:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Bnmch,  Mail  Stop:  SSC^  Washington, 
DC  20402-9373. 

lb  inquire  abovt  your  nbscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  die  Superintendent  <rf  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-937S. 

Iborder  a  new  sobacription:  Please  use  the  order  form  provided  below. 


SuparXandaKotPocunantaSubacrtpttonOidarFomi 


•5468 

CjTcSy  please enlar  my  subscriptions  aafclows: 


Charjfe  your  ordur. 

HaEauyl 

Fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Rogistar  (PR);  including  the  daily  Federal  Register,  monthly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 


subscriptions  to 

The  total  cost  of  my  order  is  $- 


..  (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  2S%. 


CDH%>tnt  Of  psraonai  nunt 

(PIMM  type  or  piM) 

MXnOnH  toamu/mnmwon  ■!■ 

SMtaiktaM 

aDi8Me.apooda 

Dayttm*  phon*  Inciuding  iTM  cod* 

PurehMS  onto  nurrtin  (opIionaQ 


',  daily  only  (FRDO),  at  $555  each  per  year. 

Fbr  privacy^  ctwck  liox  balow: 

a  Do  rwt  make  my  name  avaiable  to  other  mailers 

Ctiacfc  nwlhod  of  pcymenfc 

a  Check  payable  to  Superintendent  of  Documents 

□  QPO  Deposit  Account  |  |  |  |  |  |  Tl-n 
I3VISA  (DMasterCard  |  |  |  |  |<MBintendrts> 
rrTT\  I  I  I  I  I  I  I  I  I  I   1  I  I  I  I  I 

Vmnk  you  lor  your  onimi 

Authortzing  aignatur*  uri 

lib:  Superintendent  of  Documents 

P.O.  Box  371054.  Pittsburgh.  ?k  15250-7054 


Public  Laws 


105th  Congress,  2nd  Session,  1998 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  me  Pe^dlnt 
L^islative  histoiy  references  appear  on  each  law  Subscription  service  includes  all  pubhc  laws 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  2nd  Session,  1998 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents    U  S 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  FeSr^  pSer  for 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I    I  liio,  enter  my  subscription(s)  as  follows: 


Ordar  Proc««tng  Cod*: 

*6216 


Charge  your  onhr. 
It's  Eaeyl 


r  ^^ 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress.  2nd  Session.  1998  for  $190  per  subscription. 

JJjtaranTiinVI^^Llj^^^  ^"^"-^  ^'^  ^  ^^^  ^-s  include  regular  don^stic 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attenbon  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.)  ~  ~- 

YES  NO 
MaywemakeyoarumeMdreBavalabletDodKrnialen?     [~\   \     [ 


Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account         f" 

I I   VISA  or  MasteiCarxl  Account 


ixa-n 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


\2m 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  i 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Fsderal  Regulations 

The  Code  of  Fedsrai  Reguiatione, 
oomprtaing  approximately  200  voiumea 
and  rawiaed  at  laaat  one*  a  ysar  on  a 
quartarty  baaia.  la  pubHafMd  in  24x 
micrafiche  format  and  tha  currant 
yeert  voiumea  are  maiad  to 


Microfiche  Subscription  Prices: 
Federal  Register: 

One  year  $220.00 
Six  nx)nths:  $110.00 

Code  of  Federal  ^legulations: 

Current  year  (as  issued):  $247.00 


*5419 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
H'»  Easyl 

n   YES,  enter  the  foUowing  indicated  subscriptions  in  24x  microfiche  format:         Pho"  ^our  SIdere  (202)  SlzIwOO 

_^  Federal  Register  (MFFR)  Q  One  year  at  $220  each        □  Six  months  at  $  1 10 
Code  of  Federal  Regulations  (CFRM7)  Q  One  year  at  $247  each 


Tne  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  penonal  name) 


(Please  type  or  print) 


(Additioaal  addras/attentioa  lilie) 


Wof  fnwwcjff  CBccfc  box  bdowt 

Q  Do  not  nuke  my  name  available  to  other  maiien 

Check  method  of  payaMBt: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    |    |    |  -  □ 

a  VISA  a  MasterCard 


(expiration) 


(Street  addreat) 


I  I  I  I   I   I  I   I   I  I   I  I  I  I   I   I  I  FTT 


(City,  Sute.  Zip  code) 


(Daytime  phone  induding  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  i/gr 

Thamk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 

FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 
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Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  63721- 
63722 

G^eral  Services  Administration 

RULES 
Federal  travel: 

Per  diem  localities;  maximum  lodging  and  meal 
allowances,  63798-63810 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  63718 

Grain  Inspection,  Paclcers  and  Stocityards  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  63695 
Agricultural  conunodities  standards: 

Whole  dry  peas,  split  peas,  and  lentils,  63696 

i-lealth  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
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See  Health  Care  Financing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Meetings: 
National  Bioethics  Advisory  Commission,  63718-63719 

Health  Care  Rnancing  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
RUt.ES 
Medicare: 
Medicare-fChoice  plans  and  risk-sharing  contractors;  user 
fee  collection,  63669-63674 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  63726- 
63727 

Inspector  General  Office.  Health  and  Human  Services 
Department 

PROPOSED  RULES 

Health  care  programs;  fraud  and  abuse: 

Health  Insurance  Portability  and  Accoimtability  Act 

Shared  Risk  Exception  Negotiated  Rulemaking 
Conunittee;  meetings,  63689-63690 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Intematlonai  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  63696-63697 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  63725 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Arizona;  mining  claim  use  and  occupancy,  63724 
Imperial  Project  gold  mining/processing  operation.  CA. 
63724 

Library  Of  Congress 

See  Copyright  Office.  Library  of  Congress 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  63745-63746 

Minerals  Management  Service 

NOTICES 

Reporting  and  recordkeeping  requirements,  63724-63725 


Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Mountain  Coal  Co.  et  al..  63727-63729 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Coimcil,  63729 

National  Highway  Traffic  Safety  Administration 

RULES 

National  Driver  Register  problem  driver  pointer  system; 
procedures  for  participating  in  and  receiving  data  from 
system: 
Coast  Gtiard  Commandant;  authorization  to  request  and 
receive  information,  63655-63657 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources,  63677 
PROPOSED  RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone 

Pelagic  shelf  rockfish,  63690-63692 

NOTICES 

Permits: 
Marine  mammals,  63697 

National  Paric  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  63725 

National  Science  Foundation 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc..  63729-63730 

Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  domestic  licensing: 
Radioactive  drugs  containing  one  microcurie  of  carfaon-14 
urea;  distribution  to  persons  for  "in  vivo"  diagnostic 
use,  63634-63640 
Plants  and  materials;  physical  protection: 
Nuclear  power  plant  security  requirements;  internal 
threat  requirements,  deletion,  63640-63644 
NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  63730- 
63731 
Environmental  statements;  availability,  etc: 

Northeast  Nuclear  Energy  Co.,  63736-63737 
Meetings;  Sunshine  Act,  63737-63738 
Regulatory  guides;  issuance,  availability,  and  withdrawal. 

63738 
Applications,  hearings,  determinations,  etc.: 

Bandy,  Finis  Scott,  63731-63732 

Entergy  Operations,  Inc.,  63732-63736 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 


VI 


Federal  Register  /  Vol.  62,  No.  231  /  Tuesday,  December  2.  1997  /  Contents 


Personnel  IManagement  Office 

RULES 

Allowances  and  differentials: 

CkMt-oMiving  allowances  (nonforeign  areas) 
Miscellaneous  changes,  63630-63631 
Employment: 

Federal  employee  training;  corrsfrtion,  63630 
Excepted  service: 

Student  educational  employment  program,  63627-63630 
NOTICES 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee,  63738 

Presidential  Documents 

AOM»«STRATIVE  ORDERS 

Soviet  Union,  New  Independent  States  of  the  Former. 

assistance  program  (Presidential  Determination  No.  98- 

4  of  November  14,  1997),  63821-63823 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

California.  63738-63739 
Meetings;  district  and  regional  advisory  councils: 

West  Virginia,  63739 

Social  Security  Administration 

PnOPOSEO  RULES 
Organization  and  procedures: 
Social  security  numbers  for  aliens;  information  collection 
from  State  Department  and  Immigration  and 
Naturalization  Service,  63681-63684 

State  Department 

NODCCS 

Arms  Export  Control  Act: 

Determinations,  63739 
Meetings: 

Private  International  Law  Advisory  Conunittee,  63739- 
63740 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Montana.  63685-63687 
Ohio,  63684-63685 

Surface  Transportation  Board 

NOTICES 

Agreements  under  sections  5a  and  5b;  applications  for 
approval,  etc.: 

National  Classification  Committee.  63746 
Railroad  operation,  acquisition,  construction,  etc.: 

Colorado,  Kansas  &  Pacific  Railway  Co.,  63746 

Gilbertson,  Peter  A.,  et  al.,  63746-63747 

Pacific  Harbor  Line,  Inc.,  63747 

Sierra  Railroad  Co.,  63747 
Railroad  services  abandonment: 

Soo  Line  Railroad  Co.,  63747-63748 


Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Dispute  setUement  panel  establishment  requests — 
Korea;  dynamic  random  access  semiconductors 

(DRAMS)  of  one  megabyte  or  above;  antidumping 
duties,  63740-63741 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  63741- 
63742 
Aviation  proceedings: 

Hearings,  etc. — 
Global  Air  Cargo,  Inc.,  63742 

Treasury  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Premium-class  travel;  approval  policy  and 

responsibilities,  63748-63749 
Public  Debt  Bureau,  Commissioner,  et  al.,  63749 

Veterans  Affairs  Department 

NOTICES 

Real  property;  enhanced-use  leases: 
Mountain  Home,  TN;  James  H.  Quillen  Veterans  Affairs 
Medical  Center,  63718 


Separate  Parts  in  TItis  Issue 

Part  II 

Department  of  Education,  63752-63753 

Part  ill 

Federal  Trade  Commission,  63756-63771 

PartfV 

Department  of  Education,  63774-63778 

PartV 

Department  of  Education,  63780-63795 

Part  VI 

General  Services  Administration,  63798-63810 

Part  Vli 

Environmental  Protection  Agency,  63812-63820 

Part  VIII 

The  President,  63821-63823 


Reader  Aids 

Additional  information,  including  a  list  of  telephone 
numbers,  finding  aids,  reminders,  and  a  list  of  Public  Laws 
appears  in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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OFnCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  315 
RIN3206-AH82 

Student  Educational  Emptoymant 
Program 

AQENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  regulations  with  request 
for  written  comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  governing  the  Student    ' 
Educational  Employment  Program.  The 
regulations  make  no  fundamental 
chang^  to  the  Program.  The  regulations 
recodify  the  two  components  of  the 
Program;  implement  Executive  Order 
13024,  which  permits  noncompetitive 
conversion  of  certain  employees  of  die 
Student  Educational  Employment 
Program  to  term  appointments;  clarify 
certain  definitions;  and  make  related 
editorial  changes  to  part  315. 
DATES:  Effective  date:  December  2. 1997. 
Written  comments  will  be  considered  if 
received  on  or  before  January  2,  1998. 
FOR  FURTHER  MFOHMATKM  COWACT: 
Christina  Gonzales  Vay,  202-606-0830 
FAX  202-606-0390,  or  TDD  202-606- 
0023. 

SUPPt^MEMTARY  fNFORMATKM:  On 
December  16, 1994.  OPM  published 
final  regulations  at  59  FR  64839  that 
consolidated  13  different  student 
emplojrment  programs  into  one 
simplified  program,  the  Student 
Educational  Employment  Program.  The 
Student  Educational  Employment 
Program  is  comprised  of  two 
components,  the  Student  Temporary 
Employment  Program  and  the  Student 
Career  Experience  Program.  Each  was 
assigned  an  excepted  service  appointing 
authority  letter  under  Schedule  B.  The 
Student  Temporary  Employment 
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Program  was  listed  as  5  CFR 
213.3202(a);  the  Student  Career 
Experience  Program  was  listed  as  5  CFR 
213.3202(b).  Implementing  regulations 
for  the  programs  were  listed  separately 
under  5  CFR  213.3202  (c)  and  (d),  which 
has  caused  confusion  when  citing  the 
appropriate  appointing  authority. 

We  propose  to  rearrange  the 
authorities  so  that  the  requirements  for 
each  program  are  listed  under  the 
appointing  authority  itself.  The  Student 
Temporary  Employment  Program  will 
remain  under  5  CFR  213.3202(a),  and 
the  Student  Career  Experience  Program 
under  5  CFR  213.3202(b).  Requirements 
and  general  instructions  that  apply  to 
both  components  appear  in  each 
authority.  Paragraphs  (c)  and  (d)  in 
S  213.3202  are  reserved. 

No  fundamental  change9  are  made  to 
the  Student  Educational  Employment 
Program;  we  are  not  entertaining  any 
suggestions  to  change  it  The  Program 
will  continue  as  it  has  for  the  last  2 
years,  with  clarifications  to  three 
definitions. 

Program  Clarifications 

•  The  cunent  definition  of  "student"  does 
not  clearly  address  the  situabon  of  students 
who  are  accepted  for  enrollment  but  are  not 
yet  taking  courses,  taking  coirespondence 
course,  or  being  home-schooled.  We  are 
amending  the  definition  to  make  clear  that 
individuals  who  are  accepted  for  enrollment 
are  considered  to  be  students  for  the  piupose 
of  both  programs.  We  are  also  clarifying  that 
only  those  students  who  are  in  actual 
physical  attendance  at  the  school  may 
participate  in  the  Student  Educational 
Employment  Program.  This  is  similar  to  the 
definition  of  "student"  used  in  the  past  for 
sunmier  mnpIoymenL 

•  Under  the  Student  Career  Experience 
Program,  the  authority  currently  classifies 
students  as  trainees  in  the  -99  series  of  an 
occupational  group  and  does  not  address 
wage  grade  positions.  We  did  not  intend  to 
limit  Student  Career  Expwience 
appointments  to  only  positions  under  the 
General  Schedule.  Therefore,  we  are 
clarifying  that  agencies  may  appoint  Student 
Career  Experience  eligibles  to  positions 
either  under  the  General  Schedule  or  the 
Federal  Wage  System. 

•  We  are  clarifying  the  definition  of  "break 
in  program"  to  make  clear  that  a  break  in 
program  is  authorized  when  a  student  is 
neither  attending  classes  nor  woridng  at  the 
agency. 

Cfinversion  to  Tenn  Appointments 

On  November  7,  1996,  Executive 
Order  13024  authorized  noncompetitive 
conversion  of  Student  Career 


Experience  employees  to  term 
appointments  in  the  competitive 
service,  in  addition  to  career  and  career- 
conditional  appointments  authorized  by 
Executive  Order  12015.  Before  the  term 
appointment  expires,  agencies  may 
noncompetitively  convert  the  term 
appointments  to  career  or  career- 
conditionafappointments.  This 
provides  agencies  an  additional 
flexibility  in  managing  its  workfcace. 
We  are  including  this  provision  in  the 
Student  Career  Experience  appointment 
authority,  and  making  conforming 
changes  in  part  315.- 

Documentation  on  SF-50,  Notification 
of  Pereooiiel  Action 

For  noncompetitive  conversions  from 
the  Student  Educational  Employment 
Program  to  term,  career,  and  career- 
conditional  appointments,  agencies 
should  cite  Legal  Authority  Code  ZJM 
on  the  SF-50,  Notification  of  Personnel 
Action.  The  legal  authority  is  Executive 
Order  12015. 

Waiver  of  Notice  (tf  Propoead 
Rulemaking 

Pursuant  to  5  U.S.C.  533(b)(3)(B),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  this  document 
merely  recodifies  paragraphs  for  greater 
clarity  and  ease  of  use.  Also,  the 
Executive  Order  permitting 
noncompetitive  conversion  to  term 
appointments  became  effective  on 
November  7, 1996.  No  substantive 
changes  have  been  made  in  these 
regulations. 

Lis«  ofSafa^ects  in  5  CFR  Parti  213  and 
315 

Government  employees.  Reporting 
and  recordkeeping  requirements. 
Office  of  Personnel  Management 
laaice  K.  Lackanca. 
Efinctor. 

Accordingly,  OPM  is  amending  part 
213  and  part  315  of  tiUe  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  for  part  213  is  revised 
to  read  as  follows: 


Aotherity:  5  U.S.C  3301  and  3302,  E.O. 
10577,  3  CFR  1954-1958  Comp.,  p.  218; 
$213,101  also  issued  under  5  U.S.C  2103; 
S  213.3102  also  issued  under  5  U.S.C.  3301 
3302,  3307,  8337(h),  and  8456;  E.O.  12364. 
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47  FR  22931,  3  CFR  1982  Comp.,  p.  185;  and 
38  U.S.C.  4301  et  seq. 

2.  In  §213.104,  paragraph  (b)(3)(ii)  is 
revised  to  read  as  follows: 

}  21 3. 1 04    Special  provistons  for 
temporary,  intermittent,  or  seasonal 
appointments  in  Sctiedute  A,  B,  or  C. 

•  *         •         •         » 

(b)  •  •  • 

(3)«   •   • 

(ii)  Positions  are  filled  under  an 
authority  established  for  the  purpose  of 
enabling  the  appointees  to  continue  or 
enhance  their  education,  or  to  meet 
academic  or  professional  qualification 
requirements.  These  include  the 
authorities  set  out  in  paragraphs  (r)  and 
(s)  of  §213.3102  and  paragraph  (a)  of 
§  213.3202,  and  authorities  granted  to 
individual  agencies  for  use  in 
connection  with  internship,  fellowship, 
residency,  or  student  programs. 

•  •        •        •        • 

3.  In  §  213.3202,  paragraphs  (a)  and 
(b)  are  revised,  and  paragraphs  (c)  and 
(d)  are  removed  and  reserved,  to  read  as 
follows: 

f  21 3.3202    Entire  executive  civil  service. 

(a)  Student  Educational  Employment 
Program — Student  Temporary 
Employment  Program.  (1)  Students  may 
be  appointed  to  the  Student  Temporary 
Employment  Program  if  they  are 
pursuing  any  of  the  following 
educational  programs: 

(i)  High  scnool  diploma  or  General 
Equivalency  Diploma  (GED); 

lii)  Vocational/Technical  certificate; 

(iii)  Associate  degree; 

(iv)  Baccalaureate  degree; 

(v)  Graduate  degree;  or 

(vi)  Professional  degree. 

(2)  Definition  of  student.  A  student  is 
an  individual  who  has  been  accepted  for 
enrollment,  or  who  is  enrolled,  as  a 
degree  (diploma,  certificate,  etc.) 
seeking  resident  student  in  an 
accredited  high  school,  technical  or 
vocational  school,  2-year  or  4-year 
college  or  university,  graduate  or 
professional  school.  If  the  student  is 
enrolled,  the  student  must  be  taking  at 
least  a  half-time  academic/vocational/ 
or  technical  course  load.  The  definition 
oi  half-time  is  the  definition  provided 
by  the  school  in  which  the  student  is 
enrolled.  A  student  must  be  in  actual 
physical  attendance  at  a  school,  as 
distinguished  from  a  correspondence  or 
home-schooled  student  An  individual 
who  needs  to  complete  less  than  the 
equivalmt  of  half  an  academic/ 
vocational  or  technical  courseload  in 
the  class  enrollment  period  immediately 
prior  to  graduating  is  still  considered  a 
student  for  purposes  of  this  program. 

(3)  Schedules.  Students  may  work 
full-time  or  part-time  schedules  at  any 


time  during  the  year.  There  are  no 
limitations  on  the  number  of  hours  a 
student  can  work  per  week,  but  the 
student's  work  schedule  should  not 
interfere  with  the  student's  academic 
schedule. 

(4)  Breaks  in  program.  A  break  in 
program  is  defined  as  a  period  of  time 
when  a  program  participant  is  working 
but  is  unable  to  go  to  school,  or  neither 
attending  classes  nor  working  at  the 
agency.  Agencies  may  use  their 
discretion  in  either  approving  or 
denying  a  break  in  program. 

(5)  Employmeitt  of  minors. 
Participation  in  this  program  must  be  in 
conformance  with  Federal,  State,  or 
local  laws  and  standards  governing  the 
employment  of  minors. 

(6)  Citizenship.  Agencies  may  appoint 
non-citizens  provided  that: 

(i)  The  student  is  lawfully  admitted  to 
the  United  States  as  a  permanent 
resident  or  otherwise  authorized  to  be 
employed;  and 

(li)  The  agency  is  authorized  to  pay 
aliens  under  the  annual  appropriations 
act  ban  and  any  agency  specific 
enabling  and  appropriation  statutes. 

(7)  Employment  of  relatives.  In 
accordance  with  part  310  of  this 
chapter,  a  student  may  work  in  the  same 
agency  with  a  relative  when  there  is  no 
direct  reporting  relationship  and  the 
relative  is  not  in  a  position  to  influence 
or  control  the  student's  appointment, 
employment,  promotion  or 
advancement  within  the  agency. 

(8)  Financial  need.  There  is  no 
requirement  for  students  to  meet  any 
specific  economic/income  criteria  to  be 
eligible.  However,  agencies  have  the 
option  to  establish  and  use  financial 
need  as  a  criteria  to  select  students,  if 
they  wish.  OI^  does  not  develop  or 
distribute  annual  economic  guidelines 
for  use  in  determining  financial  need. 
An  agency  wishing  to  use  the 
Department  of  Health  and  Human 
Services'  poverty  gwdelines  may  call 
the  Department  of  Health  and  Himian 
Services,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 

(9)  Training  expenses.  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
chapter  41  and  5  CFR  part  410  to  pay 
all  or  part  of  the  students'  training 
expenses. 

(10)  Appointments,  (i)  Students  are 
appointed  to  positions  not  to  exceed  1 
year.  Appointments  under  this  authority 
may  be  extended  in  one-year  increments 
as  long  as  the  individual  meets  the 
definition  of  a  student.  Agencies  may 
establish  minimum  academic 
requirements  and^n  the  job 
performance  requirements  for 
continuation  in  the  program.  Students 
under  this  appointment  authority  are 


excepted  from  the  limitations,  under 
§213.104. 

(ii)  The  nature  of  the  duties  does  not 
have  to  be  related  to  the  student's 
academic/career  goals. 

(iii)  Students  are  not  eligible  for 
noncompetitive  conversion  to  term, 
career,  or  career-conditional 
appointments.  They  may  be  converted 
to  the  Student  Career  Experience 
Program  (refer  to  paragraph  (a)(15)  of 
this  section). 

(11)  Classification.  Classification  of 
students  is  based  on  the  occupational 
series  for  which  they  are  hired.  Grade 
level  is  to  be  set  according  to  the  criteria 
in  the  appropriate  General  Schedule 
(GS)  or  wage  grade  (WG)  classification 
standard. 

(12)  Qualifications.  Students  may  be 
evaluated  either  by  agency -developed 
standards  or  by  the  OPM  qualification 
requirements  for  the  position  to  which 
appointed.  Students  are  eligible  for 
promotions.  Promptions  should  be 
documented  as  a  conversion  to  another 
excepted  appointment,  citing  the  same 
authority  used  for  the  original 
appointment  and  maintaining  the 
original  not-to-exceed  (NTE)  date. 

(13)  Benefits,  (i)  Students  under  this 
program  are  eligible  for  annual  and  sick 
leave  and  are  generally  ineligible  for 
retirement  coverage.  Refer  to  §  831.201 
and  §  842.105  of  this  chapter  for  specific 
information. 

(ii)  For  rules  on  health  and  life 
insurance  coverage  refer  to  §  870.202, 
§  890.102,  and  §  890.502  of  this  chapter. 

(14)  Reductions-in-Force  (RIF). 
Students  are  covered  by  §  351.502  of 
this  chapter  for  purposes  of  RIF. 
Students,  provided  they  have  completed 
at  least  1  year  of  current  continuous 
service,  are  in  excepted  service  Tenure 
Group  in. 

(15)  Conversion  to  Student  Career 
Experience  Program,  (i)  Students  may 
be  noncompetitively  converted  to  the 
Student  Career  Experience  Program 
whenever  they  meet  the  requirements  of 
that  program  and  the  agency  has  an 
appropriate  position  available. 

(ii)  Work  experience  related  to  the 
student's  academic  program  and  career 
goals, gained  while  under  the  Student 
Temporary  Employment  Program,  may 
be  credited  towards  the  640  hour  weak 
experience  necessary  for 
noncompetitive  conversion  to  a  term, 
career,  or  career-conditional 
appointment. 

liii)  Conversions  are  not  subject  to 
requirements  of  subparts  C  and  D  of  part 
302  of  this  chapter. 

(b)  Student  Educational  Employment 
Program — Student  Career  Experience 
Program.  (l)(i)  Students  may  be 
appointed  to  the  Student  Career 
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Experience  Program  if  they  are  pursuing 
any  of  the  following  educational 
programs: 

(A)  High  school  diploma  or  General 
Equivalency  Diploma  (GED); 

(B)  Vocational/Technical  certificate; 

(C)  Associate  degree; 

(D)  Baccalaiureate  degree; 

(E)  Graduate  degiree;  or 

(F)  Professional  degree, 
(ii)  Student  participants  in  the  Harry 

S.  Truman  Foundation  Scholarship 
Program  under  the  provision  of  Public 
Law  93-842  are  eligible  for 
appointments  imder  the  Student  Career 
E3q>erience  Program. 

(2)  Definition  of  student.  A  student  is 
an  individual  who  has  been  accepted  for 
enrollment,  or  who  is  enrolled,  as  a 
degree  (diploma,  certificate,  etc.) 
seeking  resident  student  in  an 
accredited  high  school,  technical  or 
vocational  school,  2-year  or  4-year 
college  or  university,  graduate  or 
professional  school.  If  the  student  is 
erutjlled,  the  student  must  be  taking  at 
least  a  half-time  academic/vocational/ 
or  technical  course  load.  The  definition 
of  half-time  is  the  definition  provided 
by  the  school  in  which  the  student  is 
enrolled.  A  student  must  be  in  actual 
physical  attendance  at  a  school,  as 
distinguished  from  a  correspondence  or 
home-schooled  student.  An  individual 
who  needs  to  complete  less  than  the 
equivalent  of  half  an  academic/ 
vocational  or  technical  courseload  in 
the  class  enrollment  period  immediately 
prior  to  graduating  is  still  considered  a 
student  for  purposes  of  this  program. 

(3)  Schedules.  Students  may  work 
full-time  or  part-time  schedules  at  any 
time  during  the  year.  There  are  no 
limitations  on  the  niunber  of  hours  a 
student  can  work  per  week,  but  the 
student's  work  schedule  should  not 
interfere  with  the  student's  academic 
schedule. 

(4)  Breaks  in  program.  A  break  in 
program  is  defined  as  a  period  of  time 
when  a  program  participant  is  working 
but  is  unable  to  go  to  school,  or  neither 
attending  classes  nor  working  at  the 
agency.  Agencies  may  use  their 
discretion  in  either  approving  or 
denying  a  break  in  program. 

(5)  Employment  of  minors. 
Participation  in  this  program  must  be  in 
conformance  with  Federal,  State,  or 
local  laws  and  standards  governing  the 
employment  of  minors. 

{6)  Citizenship,  (i)  Agencies  may 
appoint  non-citizens  provided  that: 

(A)  The  student  is  lawfully  admitted 
to  the  United  States  as  a  permanent 
resident  or  otherwise  authorized  to  be 
employed;  and 

fB)  The  agency  is  authorized  to  pay 
aliens  under  the  aimual  appropriations 


act  ban  and  any  agency  specific 
enabling  and  appropriation  statutes. 

(ii)  All  students  must  be  United  States 
citizens  at  the  time  they,  are 
noncompetitively  converted  to  a  term, 
career,  or  career-conditional 
appointment. 

(7)  Employment  of  relatives.  In 
accordance  with  part  310  of  this 
chapter,  a  student  may  work  in  the  same 
agency  with  a  relative  when  there  is  no 
direct  reporting  relationship  and  the 
relative  is  not  in  a  position  to  influence 
or  control  the  student's  appointment, 
emplo3mient,  promotion  or 
advancement  within  the  agency. 

(8)  Financial  need.  There  is  no 
requirement  for  students  to  meet  any 
specific  economic/income  criteria  to  be 
eligible.  However,  agencies  have  the 
option  to  establish  and  use  flnnnrifl) 
need  as  a  criteria  to  select  students,  if 
they  wish.  OHvf  does  not  develop  or 
distribute  annual  economic  guidelines 
for  use  in  determining  financial  need. 
An  agency  wishing  to  use  the 
Department  of  Hedth  and  Human 
Services'  poverty  guidelines  may  call 
the  Department  of  Health  and  Human 
Services,  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation. 

(9)  Training  expenses.  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
chapter  41  and  5  CFR  part  410  of  this 
chapter  to  pay  all  or  part  of  the  students' 
training  expenses. 

(ID)  Appointments,  (i)  Appointments 
are  subject  to  all  the  requirements  and 
conditions  governing  term,  career,  or 
career-conditional  employment, 
including  investigation  to  establish  an 
appointee's  qualifications  and 
suitability. 

(ii)  Appointments  of  participants  who 
have  met  all  the  requirements  of  the 
program  may  be  noncompetitively 
converted  to  term,  career,  or  career- 
conditional  appointments  at  any  time 
within  120  days  after  satisfactory 
completion  of  the  requirements  for  his/ 
her  diploma,  certificate,  or  degree. 

(11)  Program  requirements  for 
noncompetitive  conversion,  (i)  Students 
may  be  noncompetitively  converted 
from  the  Student  Career  Experience 
Program  to  a  term,  career  or  career- 
conditional  appointment  under 
Executive  Order  12015  (as  amended  by 
Executive  Order  13024)  when  shidents 
have: 

(A)  Completed  within  the  preceding 
120  days,  at  an  accredited  school, 
coiuse  requirements  conferring  a 
diploma,  certificate,  or  degree; 

(B)  Completed  at  least  640  hours  of 
career-related  work  (agencies  have  the 
option  of  increasing  this  requirement  for 
some  or  all  of  its  occupational  fields). 


before  completion  of,  or  conoirrenUy 
with,  the  course  requirements; 

(C)  Been  recommended  by  the 
employing  agency  in  which  the  career- 
related  work  was  performed;  and 

(D)  Met  the  qualification  standards  for 
the  targeted  position  to  which  the 
student  will  be  appointed. 

(ii)  Conversions  must  be  to  an 
occupation  related  to  the  student's 
academic  training  and  career  related 
work  experience. 

(iii)  The  noncompetitive  conversion 
may  be  to  a  position  within  the  «u»Tn«. 
agency  or  any  other  agency  within  the 
Federal  Government. 

(iv)  Agencies  who  noncompetitively 
convert  Student  Career  Experience 
Program  participants  to  term 
appointments  may  also 
noncompetitively  convert  them  to  career 
or  career-conditional  appointments 
before  the  term  appointments  expire. 

(12)  Agreement  by  all  parties,  (i)  The 
Student  Career  Experience  Program  is  a 
formally  structured  program  and 
requires  a  written  agreement  by  all 
parties  (agency,  school,  student)  as  to 
the: 

(A)  Nature  of  work  assignments; 

(B)  Schedule  of  work  assignments  and 
class  attendance; 

(C)  Evaluation  procedures;  and 

(D)  Requirements  for  continuation 
and  successful  completion  of  the 
program. 

(ii)  The  work  experience  with  the 
agency  must  be  related  to  his/her 
academic/career  goals. 

(13)  Schedule.  Agencies,  participating 
educational  institutions,  and  students 
should  agree  on  a  formally-arranged 
schedule  of  school  and  work  to  ensure 
that: 

(i)  Work  responsibilities  do  not 
interfere  with  academic  performance; 

(ii)  Completion  of  the  educational 
program  (awarding  of  diploma/ 
certificate/degree)  and  the  Student 
Career  Experience  Program  are 
accomplished  in  a  reasonable  and 
appropriate  timefiBme; 

(iii)  The  agency  is  iniormed  and 
prepared  for  the  student's  periods  of 
employment;  and 

(iv)  Requirements  for  non-competitive 
conversion  to  term,  career,  or  career- 
conditional  employment  are  understood 
by  all  parties. 

(14)  Classification.  Students  whose 
positions  are  covered  by  the  General 
Schedule  will  be  classified  as  student 
trainees,  to  the  -99  series  of  the 
appropriate  occupational  group. 
Students  whose  positions  are  covered 
by  the  Federal  Wage  System  will  be 
classified  as  student  trainees,  to  the  -01 
series  of  the  appropriate  occupational 
group. 
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(15)  Qualifications.  Students  may  be 
evaluated  by  either  agency-developed 
standards  or  by  the  OPM  qualifications 
requirements  for  the  target  position. 
Any  OPM  test  requirements  are  waived. 
Students  are  eligible  for  promotion. 

(16)  Benefits,  [i)  Students  appointed 
imder  this  program  earn  annual  and  sick 
leave  and  with  no  prior  service  or  with 
less  thap  5  years  of  prior  civilian 
service,  are  generally  covered  by  the 
Federal  Employees  Retirement  System 
(FERS)  (see  part  842  of  this  chapter). 

(ii)  For  life  insurance  and  health 
benefits  coverage  refer  to  §  870.202  and 
§  890.102  of  this  chapter. 

(17)  Tuition  assistance.  Agencies  may 
use  their  training  authority  in  5  U.S.C. 
Chapter  41  and  part  410  of  this  chapter 
to  pay  all  or  part  of  the  students' 
training  expenses. 

(18)  Tmvel  and  transportation. 
Agencies  may  pay  for  other  expenses 
directly  related  to  training,  such  as 
travel  and  transportation  between  duty 
station  and  school,  for  participants. 

(19)  Reduction-in-force  (RIF).  (i) 
Students  are  in  excepted  service  Tenure 
Group  II  for  purposes  of  §  351.502.  They 
are  accorded  the  same  retention  rights 

^8  excepted  service  employees. 

(ii)  Tney  may  qualify  for  severance 
pay  if  involuntarily  separated  under 
part  550,  subpart  G  of  this  chapter. 


PART  315— CAREER  AND  CAREER- 
CONDITIONAL  EMPLOYMENT 

4.  The  authority  citation  for  part  315 
continues  to  read: 

Aatfaority:  5  U.S.C  1302.  3301.  3302;  E.O. 
10577.  3  CFR.  1954-1958  Comp..  page  218. 
unless  otherwise  noted. 

Sees.  313.601  and  313.609  also  issued 
under  22  U.S.C.  3651  and  3652. 

Sees.  315.602  and  315.604  also  issued 
under  5  U.S.C.  1104. 

Sec.  315.603  also  issued  under  5  U.S.C. 
8151. 

Sec.  315.605  also  issued  und«rE.O.  12034, 
3  CFR,  1978  Comp..  p.  111. 

Sec.  315.606  also  issued  under  E.0. 11219, 
3  CFR.  1964-1965  Comp..  p.  303. 

Sec.  315.607  also  issued  under  22  U.S.C. 
2506. 

Sec.  315.608  also  issued  under  E.O.  12721. 
3  CFR.  1990  Comp..  p.  293. 

Sec.  315.610  also  issued  under  5  U.S.C 
3304(d). 

Sec.  315.710  also  issued  under  E.O.  12596. 
3  CFR.  1987  Comp..  p.  229. 

Subpart  I  also  issued  under  5  U.S.C.  3321. 
E.O.  12107.  3  CFR.  1978  Comp.,  p.  264. 

5.  In  §315.201,  paragraph  (b)(l)(ix)  is 
revised  to  read  as  follows: 

§  315.201     Service  requirement  for  career 
tenure. 


(b)*  • 


(D*  *  * 

(ix)  The  date  of  nontemporary 
excepted  appointment  under 
§  213.3202(b)  of  this  chapter,  provided 
the  student's  appointment  is  converted 
to  career  or  career-conditional 
appointment  under  Executive  Order 
12015,  with  or  without  an  intervening 
term  appointment,  and  without  a  break 
in  service  of  one  day. 
•        •        •        •        • 

[FR  Doc.  97-31536  Filed  12-l-97f  8:45  am) 
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OFnCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  410 
RIN3206-AF99 

Fedefal  Employee  Training 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulations, 
which  were  published  in  the  Federal 
Register  of  Tuesday,  December  17, 1996 
(61  FR  66189).  The  regulations 
implemented  policies  related  to  the 
training  of  Federal  employees. 
DATES:  Effective  on  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Lombard,  202-606-2431,  email 
jmIombar@opm.gov,  or  fax  202-606- 
2394. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  subject  to  this 
correction  affect  the  training  of  Federal 
employees.  The  subsection  on  reports 
contains  an  inaccurate  reference  about 
records  of  agency  training  plans, 
expenditures,  and  activities.  The 
correction  removes  a  reference  to  a  non- 
existent subsection  of  the  final 
regulations  and  adds,  in  its  place,  a 
reference  to  the  correct  subsection  of  the 
final  regulations. 

Need  for  CorTection 

As  published,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  needs  to  be  corrected. 

List  of  Subiects  in  5  CFR  Part  410 

Education,  Government  employees. 

Accordingly,  5  CFR  part  410  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  410— TRAINING 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 


Authority:  5  U.S.C.  4101,  et.  seq.;  E.O, 
11348,  3  CFR.  1967  Comp..  p.  275. 

S  410.701    (Corrected) 

2.  In  §  410.701,  remove  the  reference 
to  §  410.312,  and  add,  in  its  place, 
§410.311. 

OfBce  of  Personnel  Management 

Janice  R.  Lachance, 

Director. 

[FR  Doc.  97-31535  Filed  12-1-97;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  591 
RIN  3206-AH51 

Cost-of-Living  Allowance  (Nonforeign 
Areas) — Miscellaneous  Changes 

agency:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  regulations  that 
implement  four  changes  in  the 
nonforeign  area  cost-of-living  allowance 
(COLA)  program.  One  change  removes 
obsolete  references  to  hiring  authorities 
no  longer  in  use.  A  second  change 
clarifies  the  application  of  COLA 
regulations  to  two  pay  systems  linked  to 
or  equivalent  to  the  Senior  Executive 
Service.  A  third  change  clarifies  the 
application  of  COLA  regulations  to 
employees  under  other  pay  systems. 
The  fourth  change  extends  tionforeign 
area  post  differentials  to  employees  on 
long-term  temporary  assignments  in  the 
same  manner  as  is  provided  by  the 
Department  of  State  for  employees  in 
foreign  areas. 

DATES:  These  regulations  become 
effective  on  December  2, 1997.  These 
regulations  are  applicable  on  the  first 
day  of  the  first  pay  period  begiiming  on 
or  after  December  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
B.  Malerba  at  (202)  606-2838,  FAX: 
(202)  606-4264,  or  EMAIL: 
cola9opm.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
section  5941  of  title  5,  United  States 
Code,  and  Executive  Order  10000,  as 
amended,  certain  Federal  employees  in 
nonforeign  areas  outside  the  48 
contiguous  States  are  eligible  for  cost-of- 
living  allowances  (COLAs)  when  local 
living  costs  are  substantially  higher  than 
those  in  the  Washington,  DC,  area. 
These  COLAs  are  paid  in  Alaska, 
Hawaii,  Puerto  Rico,  the  U.S.  Virgin 
Islands,  and  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 
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The  Office  of  Personnel  Management 
(OPM)  published  proposed  rules  at  60 
FR  13354  on  March  20, 1997, 
concerning  four  regulatory  changes  in 
the  COLA  program.  One  change  would 
remove  obsolete  references  to  hiring 
authorities  no  longer  in  use.  A  second 
change  would  clarify  the  application  of 
COLA  regulations  to  two  pay  systems 
linked  to  or  equivalent  to  the  Senior 
Executive  Service.  A  third  change 
would  clarify  the  application  of  COLA 
regulations  to  employees  under  other 
pay  systems.  The  fourth  change  would 
extend  nonforeign  area  post  differentials 
to  employees  on  long-term  temporary 
assignments  in  the  same  manner  as  is 
provided  by  the  Department  of  State  for 
employees  in  foreign  areas. 

OPM  received  three  comments  in 
response  to  the  publication  of  the 
proposed  regulations.  One  commenter 
endorsed  the  proposed  changes  in  their 
entirety.  The  second  commenter 
recommended  including  in  section 
591.201  (Definitions)  the  minimum 
length  of  time  required  for  employees 
on  temporary  assignment  to  receive  a 
difiisrential.  The  third  commenter 
recommended  deleting  the  25  percent 
limitation  on  allowances  plus  post 
differentials  combined  because  there  is 
no  equivalent  limitation  under  the 
Department  of  State  program,  and  the 
purpose  of  OPM's  proposed  change  was 
to  parallel  that  program. 

OPM  is  not  adopting  the  second 
commenter's  recommendation  because 
the  minimum  period  is  not  a  term  used 
throughout  the  regulations,  but  rather  a 
criterion  that  is  used  only  once  in 
section  591.210(b).  Therefore,  it  is  not 
appropriate  to  include  it  in  the 
definitions  section.  OPM  is  not  adopting 
the  third  commenter's  recommendation 
because  by  law  nonforeign  area  COLA 
and  post  differentials  combined  cannot 
exceed  25  percent 

OPM  notes  that  it  published  an 
interim  rule  at  60  FR  25423  on  May  9, 
1997,  in  response  to  changes  made  by 
the  Federal  Employee  Travel  Reform 
Act  of  1996.  The  Act  affects  the  status 
of  employees  who  are  assigned  to  work 
in  another  location  for  an  extended 
period.  The  interim  regulations  clarify 
that  the  temporary  duty  station  during 
such  an  extended  assignment  must  be 
treated  as  the  official  duty  station  of  the 
employee  for  piuposes  of  determining 
the  employee's  location-based  pay 
entitlements.  The  interim  regulations 
added  a  definition  of  "official  duty 
station"  to  5  CFR  591.201  for  purposes 
of  paying  allowances  and  differentials 
and  changed  the  term  "permanent  duty 
station"  to  "official  duty  station"  in  5 
CFR  591.210(a)  to  make  these  terms 
consistent  with  those  used  in  the 


regulations  on  locality-based 
comparability  payments.  The 
regulations  also  make  conforming 
changes  in  §  591.201  and  in  paragraphs 
(b)(1)  (redesignated  paragraph  (c)(1)), 
and  (c)  (redesignated  paragraph  (d))  of 
S  591.210.  OPM  has  incorporated  these 
changes  in  this  final  rule. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  affects  only  Federal  agencies 
and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses,  Wages. 
Office  of  Personnel  Management 
Janice  R.  Lachance. 
Director. 

Accordingly,  OPM  amends  5  CFR  part 
591  as  follows: 

PART  591— ALLOWANCES  AND 
DIFFERENTIALS 

SubfMrt  B— Cost-of-Uving  Allowance 
and  Poet  Differential— Nonforeign 
Areas 

1.  The  authority  citation  for  subpart  B 
of  part  591  continues  to  read  as  follows: 

Authority:  5  U.S.C  5941;  E.O.  10000.  3 
CFR.  1943-1948  Comp.,  p.  792;  E.O.  12510 
3  CFR.  1985  Comp.,  p.  338. 

2.  In  §591.203.  paragraphs  (a)(1), 
(a)(3),  (a)(6),  and  (b)  are  revised  to  read 
as  follows: 


1591.210    Payment  of  ailowancae  and 
differentiais. 

(b)  Payment  of  an  allowance  or 
differential  will  begin  on  the  effective 
date  of  the  change  in  the  employee's 
official  duty  station  to  a  duty  station 
v«thin  the  allowance  or  differential  area 
or  on  the  effective  date  of  the 
appointment  in  the  case  of  local 
recruitment  An  employee  who  is 
detailed  for  temporary  duty  in  a 
nonforeign  area  (i.e.,  the  employee's 
official  duty  station  is  outside  the 
nonforeign  area)  is  eligible  for  a 
differential,  but  not  an  allowance, 
except  that  payment  of  a  differential 
shall  not  begin  until  after  42 
consecutive  calendar  days  of  temporary 
duty  in  the  differential  area.  Payment  of 
an  allowance  or  differential  will  cease 

(1)  On  separation; 

(2)  On  the  effisctive  date  of  assignment 
or  transfer  to  a  new  official  duty  station 
outside  the  allowance  or  differential 
area;  or 

(3)  On  the  ending  date  of  a  detail,  in 
the  case  of  an  employee  on  detail  to 
temporary  duty  in  a  differential  area. 

*        •        •        •        » 

[FR  Doc.  97-31537  PUed  12-1-97;  8:45  am] 
MUJNQ  coot  OK-ei-P 


Agenci—  and  employees 


S  591 .203 
covered. 

(a)  •  •  • 

(1)  General  Schedule. 

*        •        •        •        • 

(3)  Foreign  Service  (including  the 
Senior  Foreign  Service). 

(6)  Senior  Executive  Service 
(including  the  Federal  Bureau  of 
Investigation — Drug  Enforcement 
Administration  Senior  Executive 
Service). 

(b)  This  subpart  may  be  applied,  at 
the  sole  discretion  of  the  employing 
agency,  to  civilian  employees  in  other 
positions  authorized  by  specific  law 
applicable  to  such  positions,  consistent 
with  the  intent  of  5  U.S.C.  5941. 


DEPAFmiENT  OF  AOmCULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401. 454,  and  457 

Qeneral  Crop  Insurartce  Regulations, 
Various  Endorsenients;  Fresh  Market 
Tomato  (Quaranteed  Production  Plan) 
Crop  Insurance  Regulations:  and 
Common  Crop  Inaurance  Regulations, 
Various  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Interim  rule. 


3.  hi  §591.210.  paragraph  (f)  is 
removed,  paragraphs  (b)  through  (e)  are 
redesignated  as  (c)  through  (f), 
respectively,  and  a  new  paragraph  (b)  is 
added  to  read  as  follows: 


80MMAHY:  The  Federal  Crop  Insurance 

Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations;  Canning 
and  Processing  Tomato  and  Rice 
Endorsements;  Fresh  Market  Tomato 
(Guaranteed  Production  Plan)  Crop 
hisurance  Regulations;  and  the  Common 
Crop  Insurance  Regulations.  Cotton, 
Coarse  Grains  (Com,  Grain  Sorghum, 
and  Soybeans),  Dry  Bean,  ELS  Cotton. 
Sugar  Beet,  and  Sunflower  Seed  Crop 
Insurance  I*rovisions,  effective  for  the 
1998  crop  year  only,  JFor  comities  and 
states  with  a  November  30  contract 
change  date.  FCIC  is  extending  the 
contract  change  date  to  December  17 
1997. 

The  intended  effect  of  this  rule  is  to 
extend  the  contract  change  date,  which 
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is  the  date  by  which  all  contract  changes 
must  be  on  file  in  the  service  office,  in 
order  to  provide  sufficient  time  for  FXZIC 
to  publish  a  final  rule  amending  the 
policy  for  insiiring  the  above  crops. 
DATES:  This  interim  rule  is  effective 
November  26,  1997. 

Submit  comments  on  or  before 
December  29, 1997. 
ADDRESSES:  Written  comments  on  this 
interim  rule  should  be  sent  to  the 
Director,  Product  Development 
Division.  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  Qty,  MO  64131. 
FOR  FURTHER  MFORMATION  CONTACT: 
Louise  Narber,  hisurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insiuance  Corporation,  at  the 
Kansas  City,  MO  address  listed  above, 
telephone  (816)  926-7730. 

SUPPt-EMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
not  significant  for  the  purposes  of 
Executive  Order  No.  12866.  and, 
therefore,  this  rule  has  not  been 
reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  there  are  no 
information  collection  requirements 
contained  in  this  rule. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  U\filA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 


Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  extended 
contract  change  date  included  in  this 
rule  will  not  impact  small  entities  to  a 
greater  extent  than  large  entities.  Under 
the  current  regulations,  FQC  is  required 
to  have  changes  in  policy  provisions  at 
the  agent's  office  by  November  30.  If 
this  date  is  not  met,  then  the  changes 
will  not  be  applicable  until  the  next 
crop  year.  This  regulation  merely 
extends  that  date  so  that  companies  will 
have  more  time  to  get  the  program 
changes  to  the  insured.  The  amount  of 
work  required  of  the  insurance      ^ 
companies  delivering  and  servicing 
these  policies  will  not  increase 
significanUy  from  the  amount  of  work 
currenUy  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regiilatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  No.  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988  on  Civil  Justice  Reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviroiunental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 


uimecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FOC  herewith  amends  the  General 
Crop  Insurance  Regulations;  Canning 
and  Processing  Tomato  and  Rice 
Endorsements;  Fresh  Market  Tomato 
(Guaranteed  Production  Plan)  Crop 
Insurance  Regulations;  and  the  Conunon 
Crop  Insurance  Regulations,  Cotton, 
Coarse  Grains  (Com,  Grain  Sorghum, 
and  Soybeans),  Dry  Bean,  ELS  Cotton, 
Sugar  Beet,  and  Sunflower  Seed  Crop 
Insiuance  Provisions  to  extend  the 
contract  change  date  to  December  17, 
1997.  This  action  is  taken  in  order  to 
provide  sufficient  time  for  FCIC  to  make 
timely  filing  on  changes  in  policy 
provisions. 

The  contract  change  date,  included  in 
the  crop  insurance  policy,  is  the  date  by 
which  all  contract  changes  must  be  on 
file  in  the  service  office. 

Kenneth  D.  Ackerman.  Manager,  FCIC 
has  determined  that  the  extension  of  the 
contract  change  date  is  necessary  to 
provide  sufficient  time  for  FCIC  to 
publish  a  final  rule  amending  the  above 
crop  insurance  policies  for  the  1998 
crop  year. 

It  is  further  determined  that  such 
extension  will  not  be  detrimental  to  any 
program  recipient,  and  that  publication 
of  the  extended  contract  change  date  as 
a  proposed  rule  for  notice  and  comment 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 
Therefore,  good  cause  is  shown  for 
making  this  rule  effective  upon  filing  for 
public  inspection  at  the  Office  of  the 
Federal  Register. 

Lists  of  Subiects 

7  CFR  Part  401 

Crop  insurance.  Canning  and 
processing  tomato.  Rice. 

7  CFR  Part  454 

Crop  insurance.  Fresh  market  tomato 
(guaranteed  production  plan). 

7  CFR  Part  457 

Crop  insurance.  Cotton,  Coarse  grains 
(com,  grain  sorghiun,  and  soybeans), 
Dry  bean,  ELS  cotton.  Sugar  beet, 
Sunflower  seed. 

Interim  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401,  454  and  457,  to  read  as 
follows: 
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PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p]. 

2.  Section  401.114  is  amended  by 
revising  10.  Contract  Changes  to  read  as 
follows: 

§401.114    Canning  and  processing  tomato 
aodorsament 

10.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  November 
30  (December  17  for  the  1998  crop  year  only) 
preceding  the  cancellation  date  for  counUes 
with  a  February  15  cancellation  date  and 
December  31  preceding  the  cancellation  date 
for  all  other  counties. 
*         *  •         »         » 

3.  Section  401.120  is  amended  by 
revising  9.  Contract  Changes  to  read  as 
follows: 

1401.120    RicoendorMnwnt 

9.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  date  for 
counUes  with  an  April  15  cancellation  date 
and  November  30  (December  17  for  the  1998 
crop  year  only)  preceding  the  cancellation 
date  for  all  other  counties. 


PART  454— FRESH  MARKET  TOMATO 
(GUARANTEED  PRODUCTION  PLAN) 
CROP  INSURANCE  REGULATIONS 

4.  The  authority  citation  for  7  CFR 
part  454  is  revised  to  read  as  follows: 

Anthoritr.  7  U.S.C.  1506(1),  1506(p). 

5.  In  §  454.7(d),  the  insurance  policy 
is  amended  by  revising  section  16. 
Contract  Changes  to  read  as  follows: 

§454.7    Guaranteed  Production  Plan  or 
Freth  Marfcat  Tomato  Crop  Insuranca 
Policy. 

•        •        •        •        * 

16.  Contract  Changes 

We  may  change  any  terms  and  provisions 
of  the  contract  from  year  to  year.  If  your  price 
election  at  which  indemnities  are  computed 
is  no  longer  offered,  the  actuarial  Uble  will 
provide  the  price  election  which  you  are 
deemed  to  have  elected.  All  contract  changes 
will  be  available  at  your  service  office  by 
November  30  (December  17  for  the  1998  crop 
year  only)  preceding  the  cancellation  date  for 
counties  with  a  February  15  cancellation 
date,  and  by  December  31  preceding  the 
cancellation  date  for  counties  with  an  April 
15  cancellation  date.  Acceptance  of  changes 


will  be  conclusively  presumed  in  the  absence 
of  notice  from  you  to  cancel  the  contract 


preceding  the  cancellation  date  for  all  other 
counties. 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

6.  The  authority  citation  for  7  CFR 
part  457  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

7.  Section  457.104  is  amended  by 
revising  4.  Contract  Changes  to  read  as 
follows: 

§457.104    Cotton  crop  inauranca 

provisions. 

•        *        •        »        • 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
(December  17  for  the  1998  crop  year  only) 
preceding  the  cancellation  date  (see  the 
provisions  of  Section  4  (Contract  Changes)  of 
the  Common  Crop  Insurance  Policy). 

8.  Section  457.105  is  amended  by 
revising  4.  Contract  Changes  to  read  as 
follows: 

§457.106    Extra  long  staple  cotton  crop 
inauranca  provfstona. 

•        •        •        •        • 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
(December  17  for  the  1998  crop  year  only) 
preceding  the  cancellation  date  (see  the 
provisions  of  section  4  (Contract  Changes)  of 
the  Common  Crop  Insurance  PoUcy). 

9.  Section  457.108  is  amended  by 
revising  4.  Contract  Changes  to  read  as 
follows: 


§457.108    SunfloiMraaad  crop  insurance 
provisiona. 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
(December  17  for  the  1998  crop  yqar  only) 
preceding  the  cancellation  date  (see  the 
provisions  of  Section  4  (Contract  Changes)  of 
the  Basic  Provisions). 

10.  Section  457.109  is  amended  by 
revising  4.  Contract  Changes  to  read  as 
follows: 

§457.109    Sugar  beat  crop  inauranca 
provisions. 

*         •         •        •        • 

4.  Contract  Changes 

In  accordance  with  the  provisions  of 
section  4  (Contract  Changes)  of  the  Basic 
Provisions,  the  contract  change  date  is  April 
30  preceding  the  cancellation  date  for 
counties  with  a  July  15  or  August  31 
cancellation  date  and  November  30 
(December  17  for  the  1998  crop  year  only) 


11.  Section  457.113  is  amended  by 
revising  4.  Contract  Changes  to  read  as 
follows: 

§457.113    Coarse  grains  crop  insuranca 
proviaiona. 

*  »        •        •        » 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
(December  17  for  the  1998  crop  year  only) 
preceding  the  cancellation  date  (see  the 
provisions  of  Section  4  (Contract  Changes)  of 
the  Common  Crop  Insurance  Policy). 

•  *         •         •         • 

12.  Section  457.150  is  amended  by 
revising  4.  Contract  Changes  to  read  as 
follows: 

§457150    Dry  baan  crop  inauranca 
proviaiona. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions,  the  contract 
change  date  is  November  30  (December  17  for 
the  1998  crop  year  only)  preceding  the 
cancellation  date. 
•         •         •         »         •         ^ 

Signed  m  Washington,  D.C.,  on  November 
26. 1997. 

Kenneth  D.  Ackermaii, 

Manager,  Federal  Crop  Insurance 
Corporation. 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insuranca  Corporation 

7  CFR  Part  457 

Common  Crop  Insuranca  Rsguiations, 
Frash  MartMt  Tomato  (Dollar  Plan) 
Crop  Insurance  Provisions;  Corraction 

AQOICY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACnOH:  Final  rule,  correction. 


SUIIMARY:  The  document  contains  a 
correction  to  the  final  rule  that  was 
published  on  Friday,  March  28.  1997 
(62  FR  14775-14780).  The  rule  pertains 
to  the  insurance  of  firesh  market 
tomatoes  (dollar  plan). 
EFFECTIVE  DATE:  December  2, 1997. 
FOR  FURTHER  MFORMATKM  COWTACT: 
Linda  Williams,  Insurance  Management 
Specialist,  Research  and  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO  64131,  telephone  (816) 
926-7730. 
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SUPPLEMENTARY  MFORMATIOM: 

Background 

The  final  rule  that  is  the  sub|ect  of 
this  correction  was  intended  to  provide 
policy  changes  to  better  meet  the  needs 
of  the  insured,  include  the  current  fresh 
market  tomato  (dollar  plan) 
endorsement  under  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  fresh  market  tomato 
(dollar  plan)  endorsement  to  the  1997 
and  prior  crop  years. 

Need  for  Correction 

As  published,  the  final  regulation 
contained  a  technical  error  which  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  28, 1997,  of  the  final  regulation 
at  62  FR  14775-14780  is  corrected  as 
follows; 

PART  457— {CORRECTED] 

1457.139    [Corracted] 

On  page  14780,  in  the  first  colunui,  in 
§457.139.  the  paragraph  following 
section  14(b)(4)(ii)(B)  is  corrected  to 
read: 

"(5)  Multiplying  the  result  of  section 
14(bH4)  by  yoiur  share." 

SigDed  in  Washington  D.C.  on  November 
25. 1997. 

Kanaetfa  D.  AckBnnan, 
Manager,  Federal  Crop  Insurance 
Corporation. 
IFRDoc.  97-31545  Filed  12-1-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  30  and  32 

RIN  3150-AF70 

Exempt  Distribution  of  a  Radioactive 
Drug  Containing  One  Microcurie  of 
Cart>on-14  Urea 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  permit  NRC  licensees  to 
distribute  a  radioactive  drug  containing 
one  microcurie  of  carbon- 14  urea  to  any 
person  for  "in  vivo"  diagnostic  use.  The 
NRC  has  determined  that  the  radioactive 
component  of  such  a  drug  in  capsule 
form  presents  an  insignificant  radiation 
risk  and,  therefore,  regulatory  control  of 


the  drug  for  radiation  safety  is  not 
necessary.  This  amendment  makes  the 
drug  more  widely  available  and  reduces 
costs  to  patients,  insurers,  and  the 
health  care  industry.  This  action  grants 
a  petition  for  rulemaking  (PRM-35-12) 
from  Tri-Med  Specialties,  Inc.  and 
completes  action  on  the  petition. 

EFFECTIVE  DATE:  January  2, 1998. 

ADDRESS:  Copies  of  the  public  record, 
including  the  final  regulatory  analysis 
and  any  public  comments  received  on 
the  proposed  rule,  may  be  examined 
and  copied  for  a  fee  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anthony  N.  Tse,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6233  or  e-mail  at  ANT®nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

L  The  Petition  for  Rulemaldng. 

n.  Proposed  Rule,  Public  Conunents,  and 

NfRC  Responses. 
in.  Summary  of  the  Final  Amendments. 

IV.  Description  of  the  Final  Amendments. 

V.  Agreement  State  Compatibility. 

VL  Finding  of  No  Significant  Environmental 

Impact:  Availability. 
Vn.  Paperwork  Reduction  Act  StatemsnL 
vm.  Regulatory  Analysis. 
DC.  Regulatory  Flexibility  Certification. 

X.  Small  Business  Regulatory  Enforcement 

Fairness  Act 

XI.  Backfit  Analysis. 

List  of  Subfects 

L  The  Petition  for  Rulemaking 

On  October  6, 1994,  the  Commission 
docketed  a  petition  for  rulemaking 
(Docket  No.  PRM-35-12)  from  Tri-Med 
Specialties,  Inc  (Tri-Med).  In  a  letter 
dated  August  23, 1994,  Tri-Med 
petitioned  the  NRC  to  amend  its 
regulations  "to  allow  for  the  general 
licensing  and/or  exemption  for  the 
commercial  distribution  by  licensed 
pharmaceutical  manufacturers  of  a 
capsule  containing  one  micro-Curie 
(fiCi)  of  C-14-urea  for  in  vivo  diagnostic 
testing."  The  purpose  of  this  diagnostic 
test  is  to  detect  the  presence  of  the 
bacteriimi  Helicobacter  pylori  (H. 
pylori),  a  cause  of  peptic  ulcers  in 
humans. 

Following  the  receipt  of  the  petition, 
the  NRC  published  for  public  comment 
a  notice  of  receipt  of  petition  for 
rulemaking  in  the  Federal  Register  on 
December  2, 1994  (59  FR  61831).  The 
comment  period  closed  on  February  15, 
1995.  The  NRC  received  315  public 
comment  letters,  of  which  313 
supported  the  petition  (they  were 


mostly  form  letters)  and  2  letters 
opposed  the  petition. 

n.  Proposed  Rule,  Public  Conunents, 
and  NRC  Responses 

A  proposed  rule  was  published  on 
June  16, 1997  (62  FR  32552)  that  would 
permit  NRC  licensees  to  distribute 
capsules  containing  one  microcurie 
C-14  urea  to  any  person  for  "in  vivo" 
diagnostic  use.  The  public  comment 
period  closed  on  July  16, 1997. 

In  the  preamble  of  the  proposed  rule,    - 
the  NRC  stated  that,  because  the 
capsules  present  an  insignificant 
radiological  risk  to  the  public  and  the 
environment,  the  NRC  believes  the 
capsules  could  be  distributed  for  "in 
vivo"  diagnostic  use  to  persons  exempt 
frtim  licensing. 

This  change  makes  the  drug  more 
widely  available  and  reduces  costs  to 
patients,  insiuers,  and  the  health  care 
industry. 

The  NRC  received  seven  public 
comment  letters  on  the  proposed  rule: 
three  ttom  industry,  three  from  State 
agencies,  and  one  from  a  physician 
associated  with  a  university  medical 
facility.  Four  commenters  supported  the 
rule,  one  opposed  the  rule,  and  two 
provided  comments  but  did  not 
explicitly  state  whether  they  supported 
or  opposed  the  rule.  Public  conunents 
and  NRC's  responses  are  presented 
below. 

Comment  1 :  Under  the  proposed 
distribution,  the  NRC  should  not  be 
forbidding  research  use  of  this  drug  by 
the  same  physicians  who  may  use  it 
clinically.  Research  use  also  should  be 
permitted  under  this  exemption  because 
the  radiological  risk  for  using  C-14 
capsules  is  insignificant. 

Response:  The  NRC  did  not  change 
the  fined  rule  in  response  to  this 
comment.  A  common  rule  entitled 
"Federal  Policy  for  the  Protection  of 
Human  Subjects;  Notices  and  Rules" 
was  promulgated  by  16  Federal  agencies 
on  June  18,  1991  (56  FR  28002)  and  was 
intended  to  ensure  the  protection  of 
human  research  subjects.  This  rule  was 
adopted  to  implement  a 
recommendation  of  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research  which  was 
established  on  November  9, 1978,  by 
Public  Law  95-622.  The  Federal  Policy 
requires  that  Federal  agencies  that 
conduct,  fund,  support,  or  regulate 
research  involving  human  subjects 
ensure  adequate  protection  of  the  rights 
of  the  human  subjects.  The  Federal 
policy  represents  a  societal 
determination  that  any  research 
(including  research  involving 
radioactive  material)  must  provide  for 
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the  following  minimal  protections  for 
the  human  subjects:  (1)  that  the  research 
is  approved  by  an  Institutional  Review 
Board  (IRB)  and  (2)  that  the  human 
subject  gives  informed  consent  to 
participate  in  the  research.  Further, 
these  protections  must  be  provided 
regardless  of  whether  or  not  there  is  any 
risk  of  consequences  (including 
radiological  consequences).  This  view  is 
supported  by  the  fact  that  during  the 
public  comment  period  of  the  common 
rule,  a  commenter  suggested  that  all 
minimal  risk  research  be  exempt  frtim 
the  regulations;  however,  the  final  rule 
did  not  adopt  this  comment. 

NRC  did  not  participate  in  the 
promulgation  of  the  common  rule. 
Subsequently,  the  NRC  adopted  10  CFR 
35.6  that  requires  a  licensee  who 
conducts  research  involving  human 
subjects  using  byproduct  material  to 
obtain  informed  consent  fit>m  the 
hiunan  subjects  and  obtain  prior 
approval  by  an  IRB.  Although  the  NRC 
did  not  adopt  the  common  rule,  the 
intention  is  to  follow  the  essential 
requirements  of  the  common  rule. 
Because  the  common  rule  does  not 
provide  an  exemption  for  research 
involving  minimal  risk,  the  Commission 
has  determined  that  such  research  use 
should  not  be  exempt  from  10  CFR  35.6. 

Comment  2:  Two  commenters 
expressed  concerns  that  the  proposed 
rule  language,  "not  exceeding  one 
microciuie."  appeared  to  indicate  that 
the  upper  limit  of  the  radioactivity  in  a 
capsule  is  exactly  one  microcurie  of 
C-14.  Both  stated  that  it  is  not  possible 
to  make  the  capsules  to  exactly  one 
microcurie  because  of  statistical 
deviations  during  the  manufacturing 
process. 

Response:  The  NRC  agrees  with  the 
commenters.  The  proposed  rule  did  not 
intend  to  limit  the  radioactivity  of  C-14 
to  exactly  one  microcurie.  The  final  rule 
language  has  been  modified  to  read 
"capsules  containing  one  microcurie 
C-14  urea  (allowing  for  nominal 
variation  that  may  occur  during  the 
manufacttuing  process)." 

Comment  3:  One  commenter  stated 
that,  when  the  total  amount  of  energy 
released  from  complete  decay  of  a 
radionuclide  is  considered,  one 
microcurie  of  C-14  has  the  largest 
energy  release,  because  of  its  long  half- 
life,  when  compared  to  one  microcurie 
of  Tc-99m  or  1-131.  The  commenter 
concluded  that,  given  the  insignificant 
radiation  risk  from  the  diagnostic  use  of 
C-14  urea,  the  radiation  risk  from  the 
diagnostic  use  of  Tc-99m  or  1-131  also 
would  be  insignificant. 

Response:  In  comparing  the  hazard 
significance  of  the  one  microcurie  C-14 
Urea  diagnostic  test  to  the  extensive  use 


of  Tc-99m  and  1-131,  the  NRC  did  not 
evaluate  the  dose  to  the  patient  because 
this  dose  would  be  justified  for  medical 
reasons.  Justification  for  retaining  some 
licensing  control  on  the  medical  use  of 
Tc-99m  and  1-131  while  exempting  the 
one  microcurie  carbon-14  urea  capsules 
relies  on  the  relative  occupational 
hazards  to  technicians  and  physicians 
administering  the  radiopharmaceuticals. 

Administering  an  encapsulated 
dosage  of  one  micr(x:urie  C-14  involves 
virtually  no  occupational  dose  due  to 
the  low  energy  beta  radiation  and 
minimal  possibility  for  contamination  of 
personnel  or  facilities.  On  the  other 
hand  dosages  of  Tc-99m  and  1-131 
entail  extracting  10s  to  100s  of 
millicurie  amounts,  often  in  liquid  form, 
from  shielded  sources  of  even  higher 
activity.  The  possibility  of  direct 
exposure  to  ganuna  radiation  and  the 
possibility  of  contamination  requires 
that  radiation  protection  measures  be  in 
place  to  maintain  exposure  to  staff  as 
low  as  is  reasonably  achievable. 

Tc-99m  and  1-131,  having  relatively 
short  half-lives,  present  minimal 
environmental  hazard.  C-14  as  urea  is 
excreted  frt)m  the  patient  as  carbon 
dioxide  (COj)  which  difiiises  into  the 
atmosphere.  Based  on  a  calculation 
found  in  the  regulatory  analysis  for  this 
rule,  the  current  world  inventory  of 
naturally  occurring  C-14  results  in  an 
average  dose  to  members  of  the  public 
of  about  1.25  mrem/yr.  A  release  of  0.6 
curies  of  C-14  from  the  600,000  tests 
expected  to  be  administered  annually, 
would  result  in  an  additional  average 
annual  dose  of  2x10  ~^  mrem. 
Comparing  this  estimate  to  the  EPA 
Clean  Air  Act  reporting  level  of  1  mrem/ 
year,  this  new  test  is  environmentally 
insignificant. 

Comment  4:  Because  of  the  small 
quantity  of  radioactive  material  in  C-14 
capsules,  this  product  may  be  disposed 
of  in  the  general  trash.  To  avoid 
unnecessary  concern  for  health  risks  in 
the  disposal  of  the  product,  labels 
should  contain  a  statement  that  the 
product  may  be  disposed  of  in  the 
general  trash. 

Response:  In  the  final  rule,  the  label 
requirements  include  a  statement  that 
the  product  may  be  disposed  of  in 
ordinary  trash. 

Comment  5:  The  Commenter  agrees 
that  the  widespread  use  of  this  product 
will  require  uniform  regulations  and 
that  Agreement  States  will  need  to  make 
appropriate  regulatory  provisions  to 
enable  persons  to  receive  the  drug  for 
"in  vivo"  diagnostic  use.  To  avoid 
confusing  licensees  and  users,  these 
changes  to  NRC  and  Agreement  State 
regulations  should  be  made 
simultaneously.  The  commenter  urges 


that  the  NRC  take  action  to  expedite  the 
Agreement  State  regulatory  changes. 
Response:  The  NRC  has  urged  the 
Agreement  States  to  adopt  compatible 
changes  in  their  regulations 
expeditiously.  However,  under  NRC's 
Adequacy  and  Compatibility  Policy, 
Agreement  States  have  up  to  three  years 
to  change  their  regulations  for 
amendments  or  program  requirements 
that  are  items  of  compatibility. 

Comment  6:  The  NRC  should  address 
this  rule  in  its  ongoing  effort  to  revise 
10  CFR  Part  35  in  its  entirety.  The 
commenter  believes  that  (1)  this  rule 
represents  a  piecemeal  effort  to  respond 
to  a  narrow  issue  and  (2)  the  issue  of 
reduced  regulation  for  medical  use  of  C- 
14  capsules  is  applicable  to  the  same 
extent  for  virtually  the  entire  range  of 
diagnostic  radioisotopes. 

Response:  If  this  rule  is  combined 
vdth  the  overall  10  CFR  part  35  revision, 
the  C-14  capsules  would  only  be 
available  to  authorized  user  physicians 
diuing  the  revision  period.  Thus,  the 
NRC  decided  to  proceed  with  this  rule 
now  because  the  benefits  of  making  this 
capsule  available  to  anyone,  including 
primary-care  physicians,  outweigh  the 
benefits  of  addressing  this  issue  in  the 
overall  revision  of  10  CFR  part  35. 

Comment  7:  An  appropriate  function 
of  the  regulatory  regime  is  to  assure  that 
personnel  handling  and  administering 
radioactive  drugs  meet  certain  basic 
training  and  qualification  requirements. 
The  proposed  exemption  would  impose 
no  training  or  qualification 
requirements  on  users. 

Response:  The  amoimt  of  radiation 
safety  training  needed  for  personnel 
depends  on  the  level  of  radiation  risk 
associated  with  the  radioactive  drug. 
Because  C-14  capsules  present 
insignificant  radiation  risk,  radiation 
safety  training  for  personnel  handling 
and  administering  the  capsule  is  not 
necessary,  and  thus,  not  required. 

Comment  8:  If  the  NRC  promulgates 
the  proposed  rule  in  its  present  form, 
the  exemption  will  divest  the 
Agreement  States  of  any  authority  to 
regulate  this  product  under  a  general  or 
specific  license.  Had  the  NRC  instead 
simply  proposed  a  general  license, 
Agreement  State  agencies  would  retain 
the  authority  to  adopt  the  general 
license  or  continue  to  require  specific 
licensing. 

Response:  In  the  draft  rulemaking 
plan,  the  NRC  suggested  using  the 
general  license  approach.  The  NRC 
received  nine  comment  letters  from 
Agreement  States  on  the  draft 
rulemaking  plan;  three  suggested  that  an 
exemption  approach  would  be  more 
appropriate  because  it  would  be  less 
costly  to  the  Agreement  States  and  their 
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licensees  than  the  general  license 
approach. 

Based  on  these  comments,  the  NRC 
chose  the  exemption  approach  in  the 
final  rule  plan  as  more  cost-effective 
than  a  general  license  approach.  The 
final  rulemaking  plan  was  revised 
accordingly  and  was  provided  to  the 
Agreement  States.  No  Agreement  States 
expressed  opposition  to  the  NRC  on  the 
exemption  approach. 

Among  the  seven  public  comment 
letters  received  on  the  proposed  rule, 
two  were  ftnm  Agreement  States  and 
one  from  a  non  Agreement  State.  All 
three  supported  the  proposed  rule. 
Comment  9:  The  environmental 
assessment  fails  to  consider  the  fact  that 
another  equally  noninvasive,  but 
nonradlological,  diagnostic  procedure 
(such  as  C-13  test)  is  available  and 
provides  a  comparable  alternative  to  the 
C-14  test.  The  apparent  assiunption 
underlying  the  enviroiunental 
assessment  is  that  in  the  absence  of  the 
C-14  test,  the  only  alternative  for  the 
detection  of  H.  pylori  is  invasive 
gastroendoscopy. 

Response:  Because  the  C-14  urea 
capsules  are  already  available  to 
authorized  user  physicians,  the  only 
regulatory  issue  in  this  rulemaking  is 
whether  the  C-14  method  should  be 
made  available  to  individuals  who  are 
not  authorized  users.  The  purpose  of  the 
environmental  assessment  is  to  consider 
and  document  whether  the  subject  rule 
is  expected  to  have  any  significant 
impact  to  the  environment.  In  this 
enviroiunent  assessment,  the  NRC  has 
determined  that  the  environmental 
impact  is  expected  to  be  insignificant 
because  of  the  extremely  low 
radiological  hazards  associated  with  the 
use  of  capsiiles  containing  one 
microcurie  C-14  urea.  The  presence  of 
an  additional  non-invasive  alternative 
procedure  does  not  affect  NRC's 
determination  of  no  significant 
environmental  impact. 

Comment  10:  NRC's  policy  in  the  ptast 
has  been  not  to  exempt  byproduct 
material  that  is  ingested.  Any  change  in 
thic  policy  would  be  a  significant 
departure  from  existing  NRC 
regulations. 

Response:  This  change  is  a  departure 
bom  existing  NRC  regtdations.  In  the 
statement  of  consideration  for  the 
proposed  rule,  under  the  heading 
"Current  NRC  Regulations  on 
Exemptions  From  Licensing,"  the  NRC 
stated  that,  although  two  broad  material 
exemptions  (§30.14,  "Exempt 
concentrations,"  and  §30.18.  "Exempt 
quantities")  exclude  the  transfer  of 
byproduct  material  contained  in  any 
product  designed  for  ingestion  or 
inhalation  by  a  human  being,  the  C-14 


capsules  manufactiued  or  prepared  as  a 
radioactive  drug  can  be  distributed  to 
persons  exempt  &t)m  licensing  for  "in 
vivo"  diagnostic  use  because  the 
capsules  present  an  insignificant 
radiological  risk  to  the  public  and  the 
raivironment.  This  exemption  only 
applies  to  the  diagnostic  use  of  capsules 
containing  one  microcurie  C-14 
manufactured  or  prepared  as  a 
radioactive  drug  to  make  a  clear 
distinction  between  this  radioactive 
drug  that  is  intended  for  ingestion  by 
humans  and  other  uses  of  C-14  urea  and 
byproduct  material  distributed  under 
§§30.14  and  30.18. 

Comment  11:  The  ACMUI's  (Advisory 
Committee  on  Medical  Uses  of 
Radioisotopes)  conclusions  that  either 
an  exemption  or  general  license  is 
appropriate  for  the  C-14  product  do  not 
address  the  fundamental  aspects  of 
nuclear  safety.  Its  judgment  was  based 
partially  on  the  assumptions:  (1)  the 
product  may  only  be  dispensed  by 
prescription,  (2)  the  product  is  approved 
by  the  Food  and  Drug  Administration, 
and  (3J  the  office/facility  using  the 
product  will  be  subject  to  Clinical 
Laboratory  Improvement  Amendment 
(CLIA)  regulation. 

Response:  The  transcript  bom  the 
ACMUI  meeting  shows  the  Committee 
did  include  radiation  safety  in  its 
considerations  and  did  not  consider  it  to 
be  an  issue.  Further,  as  stated  in  the 
supplemental  material  supporting  the 
proposed  rule,  there  are  no  nuclear 
safety  issues  associated  with  the  use  of 
the  C-14  capsules  for  clinical  diagnostic 
testing.  Therefore,  use  of  either  an 
exemption  or  general  license  is 
appropriate. 

Comment  12:  The  exemption 
approach  does  not  provide  the  NRC 
with  flexibility  to  impose  a  limitation 
on  the  amount  of  C-14  capsules  any 
physician  can  possess  in  an  office.  In 
the  event  there  is  a  recall  of  the  product, 
or  a  large  amount  of  product  becomes 
unusable,  the  NRC  will  have  no  control 
over  the  disposal  of  the  product. 
Response:  It  is  not  necessary  to 
impose  a  possession  limit  on  the 
amount  of  C— 14  capsules  because  the 
radiation  risk  is  insignificant.  The 
earth's  atmosphere  contains  an 
inventory  of  naturally  occurring  C-14  of 
about  3.8  million  curies  which  is  in 
addition  to  the  huge  inventory  of  about 
240  million  ciuies  in  the  world's 
oceans.  The  small  amount  of  C-14 
released  into  the  atmosphere  from  the 
use  of  this  test  would  mix  with  the 
global  inventory  and  would  have  no 
impact  on  public  health.  The  ciurent 
world  inventory  of  natiirally  occurring 
C-14  results  in  an  average  dose  to  the 
public  of  about  1.25  mrem  per  year,  and 


the  release  of  0.6  curies  of  C-14  from 
the  total  of  600.000  tests  assimied  to  be 
administered  annually  would  result  in 
an  additional  average  annual  dose  of 
2  X  10  ~  ^  mrem.  In  tne  event  that  a  recall 
is  necessary,  the  manufacturer  may  use 
the  same  process  for  recalling  any  other 
non-radioactive  drugs.  If  C-14  urea 
capsules  are  returned  to  the 
manufacturers,  they  will  be  disposed  of 
in  accordance  with  the  manufiacturer's 
possession  license.  A  user,  however,  can 
dispose  the  C-14  urea  capsules  as 
ordinary  trash.  Medical  users  of  the  C- 
14  urea  test  would  be  unlikely  to 
acquire  significant  quantities  of 
capsules  because  they  can  be  ordered 
within  a  few  days.  Thus,  even  under  a 
recall,  the  impact  of  disposing  of  C-14 
urea  capsules  into  landfills  by  the  user 
would  also  be  insignificant. 

Comment  13:  It  is  essential  that  end 
users  be  adequately  informed  of  the 
product's  radioactive  characteristics,  so 
that  some  form  of  storage,  use,  and 
disposal  precautions  can  be  followed. 
Thus,  the  lat)eling  must  be 
conspicuously  and  prominenUy  placed. 
The  commenter  suggested  the  following: 
(1)  the  phrase  "conspicuously  and 
prominenUy"  in  front  of  the  proposed 
labeling  "bears  the  words  Radioactive 
Material"  should  be  added,  and  (2)  the 
NRC  should  require  that  the  radioactive 
material  legend,  "Radioactive  Material," 
be  included  on  promotional  brochures. 

Response:  Because  the  radiation  risk 
bom  C-14  capsules  is  insignificant, 
regulatory  control  of  the  use,  storage, 
and  disposal  of  the  drug  for  purpose  of 
radiation  safety  is  not  necessary.  In  fact, 
the  label  accompanying  C-14  capsules 
is  required  to  indicate  that  the  capsules 
may  be  disposed  of  by  users  as  ordinary 
trash.  Paragraph(a)(6)  of  §  32.21  requires 
that  applicants  submit  copies  of 
prototype  labels  and  brochures  for  NRC 
approval.  The  NRC  will  ensure  that  the 
labels  meet  the  requirements  of  §  32.21a 
before  they  are  approved.  Since 
paragraph  (a)  of  §  32.21a  specifies  that 
the  label  must  be  durable  and  legible, 
the  use  of  an  additional  phrase  such  as 
"conspicuously  and  prominentiy"  is 
unnecessary.  Promotional  brochures  are 
for  information  only;  manufacturers  are 
not  required  to  indicate  on  the 
promotional  brochures  that  C-14  is  a 
radioactive  material. 

m.  Summary  of  the  Final  Amendments 

Final  Amendment  to  10  CFR  Part  32 

The  regulations  in  10  CFR  part  32  are 
amended  to  add  new  §§  32.21  and 
32.21a,  to  provide  requirements  for  a 
specific  license  to  manufacture,  prepare, 
process,  produce,  package,  repackage,  or 
transfer  for  commercial  distribution. 
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capsules  containing  one  microcmie  of 
C-14  urea,  as  a  radioactive  drug,  to  be 
distributed  to  any  person  for  "in  vivo" 
diagnostic  use.  These  requirements  are 
consistent  with  the  existing 
requirements  on  other  items  under  the 
heading  "Exemptions"  in  10  CFR  part 
30.  The  amendment  includes  a  reminder 
that  licensees  distributing  the 
radioactive  drug  to  persons  exempt  bojn 
licensing  would  not  be  relieved  from 
other  applicable  Federal  (e.g.,  FDA)  or 
State  requirements  governing  the 
manufacture  and  distribution  of  drugs. 

The  amendment  requires  that  the 
manufacture  or  preparation  of  capsules 
containing  one  microciuie  of  C-14  urea 
be  prepared  by  peraons  who  meet  the 
current  NRC  regulations  to  manufacture 
and  commercially  distribute  radioactive 
drugs.  The  NRC  believes  regulatory 
control  is  needed  to  provide  high 
confidence  that  the  drug  contains  one 
microcurie  of  C-14  urea  and  does  not 
contain  any  other  radioactive 
contaminants. 

Final  Amendment  to  10  CFR  Part  30 

The  NRC  has  determined  that  the 
drug  in  capsule  form  presents  an 
insignificant  radiological  safety  and 
environmental  risk,  and  that  it  is  not 
necessary  to  regulate  the  use  of  this  drug 
for  its  radioactive  component. 
Therefore,  the  NRC  can  not  justify 
requiring  physicians,  or  any  other 
person,  to  meet  NRC  training  and 
experience  criteria  directed  at  the  safe 
use  of  radioactive  drugs,  or  to  become 
an  "authorized  user."  Hence,  the 
capsules  can  be  distributed  to  any 
person.  However,  other  Federal  or  State 
agencies  may  limit  the  receipt  and  use 
of  the  capsules  in  accordance  with  their 
own  requirements. 

The  regulations  in  10  CFR  part  30  are 
amended  to  add  a  new  §  30.21,  to  p>ermit 
any  person  to  receive,  possess,  use, 
transfer,  own,  or  acquire  for  "in  vivo" 
diagnostic  use,  capsules  containing  one 
microcurie  of  C-14  urea  without  a 
license.  The  final  regulation  includes  a 
reminder  that  persons  receiving  the 
capsules  would  not  be  relieved  bom 
other  Federal  or  State  law  governing 
drugs.  Further,  in  accordance  with  the 
NRC's  provisions  for  research  involving 
human  subjects  (10  CFR  35.6),  the 
exemption  permitting  receipt  and  use  of 
the  capsules  for  "in  vivo"  diagnostic  use 
does  not  extend  to  use  of  the  capsules 
for  research  involving  hiunan  subjects. 
Any  peraon  desiring  to  use  the  capsules 
for  human  research  would  still  be 
required  to  submit  an  application  for  a 
specific  license  under  part  35.  The 
phrase  "in  vivo  diagnostic  use"  was 
selected  to  describe  the  activity 


authorized  in  §  30.21  to  differentiate  it 
from  the  term  "medical  use"  because: 

(1)  "Medical  use"  limits 
administration  to  authorized  users;  use 
of  this  drug  would  not  be  so  limited; 
and 

(2)  "Medical  use"  includes  the 
administration  of  the  drug  to  a  himian 
research  subject,  which  would  continue 
to  require  a  specific  license  pursuant  to 
part  35  imder  this  rulemaking. 

Effects  of  the  Final  Amendments 

The  final  amendments  make  the  drug 
available  to  any  person,  for  "in  vivo" 
diagnostic  use,  without  need  for  an  NRC 
or  Agreement  State  license.  Because  the 
receipt  and  use  of  the  drug  are  exempt 
bom  NRC  licensing.  Agreement  States 
need  to  make  appropriate  provisions  in 
their  regulations  to  recognize  the 
exempt  distribution  of  the  drug,  for  "in 
vivo"  diagnostic  use.  Thus  after  the 
manufacture  and  distribution  of  the 
drug,  the  NRC  and  the  Agreement  States 
will  not  regulate  the  use  of  the  drug  as 
long  as  its  use  is  for  "in  vivo"  diagnostic 
use.  This  means  that,  under  NRC  and 
Agreement  State  regulations,  primary- 
care  physicians  do  not  need  to  be 
"authorized  users"  in  order  to 
administer  the  drug,  and  do  not  need  to 
refer  their  patients  to  nuclear  medicine 
physicians.  This  should  result  in  cost 
savings  to  patients.  Other  Federal  and 
State  organizations  with  responsibilities 
for  regulating  drugs  will  determine  and 
regulate  who  can  receive  and  use  the 
drug  for  "in  vivo"  diagnostic  use.  NRC 
will  continue  to  regulate  the  use  of  the 
drug  for  research  involving  human 
subjects  under  a  specific  part  35  license. 

IV.  Description  of  the  Final 
Amendments 

The  final  amendments  are  the  same  as 
the  proposed  amendments  except  for 
two  minor  changes.  Public  comments 
suggested  that  the  phrase  "carbon- 14 
urea  capsules  not  exceeding  one 
microcurie"  used  in  the  proposed  rule 
may  be  interpreted  as  an  exact  limit  of 
one  microcurie  per  capsule  (See 
Comment  2  under  the  heading  "Public 
Comment  and  NRC  Responses).  The 
final  rule  has  been  modified  and  the 
phrase  "capsules  containing  one 
microcurie  carbon-14  urea  (allowing  for 
nominal  variation  that  may  occur  during 
the  manufacturing  process)"  is  used. 
Another  public  comment  suggested  that 
labels  should  contain  a  statement  that 
the  product  may  be  disposed  of  in  the 
general  trash.  In  the  final  rule,  the  label 
requirements  include  such  a  statement. 

Manufacturer  and  Distributors 

A  new  section  is  added  to  10  CFR  Part 
32  to  permit  the  distribution  of  the 


capsules  to  persons  who  are  exempt 
bom  licensing. 

Section  32.21    Radioactive  Drug: 
Manufacture,  Preparation,  or  Transfer 
for  Commercial  Distribution  of  Capsules 
Containing  one  Microcurie  Carbon-14 
Urea  Each  for  "in  Vivo"  Diagnostic  use 
for  Humans  to  Persons  Exempt  Fwm 
Licensing;  Requirements  for  a  License 

Paragraph  (a) 

This  paragraph  establishes  the 
requirements  for  approval  of  a  license 
application  to  maniifacture,  prepare, 
process,  produce,  package,  repackage,  or 
transfer  for  commercial  distribution, 
capsules  containing  one  microcurie 
carbon-14  urea  each  for  "in  vivo" 
diagnostic  use,  to  persons  exempt  from 
licensing. 

Paragraph  (a)(1) 

This  paragraph  limits  issuance  of  an 
"exempt  distribution  license"  for 
distribution  of  the  capsules  to  persons 
exempt  from  licensing  to  only  those 
who  possess  either  a  NRC  or  Agreement 
State  "specific  license"  for  possession 
and  use  of  byproduct  material. 

Paragraph  (a)(2) 

To  assure  that  the  capsules  contain 
one  microcurie  of  carbon-14  and  present 
no  other  radiological  risks,  this 
paragraph  requires  that  the  persons 
manu&ctiiring  and/or  commercially 
distributing  the  capsules  for  "in  vivo" 
diagnostic  use  must  also  meet  the 
requirements  of  §  32.72(a)(2). 
Specifically,  these  persons  must  be: 

(1)  Registered  with  or  licensed  by  the 
FDA  as  a  drug  manufacturer;  or 

(2)  Registered  with  or  licensed  by  a 
state  agency  as  a  drug  manufacturer;  or 

(3)  Licensed  as  a  pharmacy  by  a  State 
Board  of  Pharmacy;  or 

(4)  Operating  as  a  nuclear  pharmacy 
within  a  Federal  medical  institution. 

Paragraph  (a)(3) 

This  paragraph  requires  applicants  to 
provide  evidence  that  each  carbon-14 
urea  capsule  contains  one  microcurie. 
The  NRC's  evaluation  that  the  capsules 
would  result  in  insignificant  radiation 
risks  was  based  on  the  capsules 
containing  one  microcurie  of  carbon-14 
urea.  Therefore,  applicants  must 
demonstrate  that  the  activity  of  each    . 
carbon-14  capsule  contains  one 
microcurie,  blowing  for  nominal 
variation  that  may  occur  during  the 
manufacturing  process. 

Paragraph  (a)(4) 

This  paragraph  prohibits  carbon-14 
urea  from  being  contained  in  any  food, 
beverage,  cosmetic,  drug  or  other 
commodity  designed  for  ingestion  or 
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inhalation  by,  or  topical  application  to, 
a  human  being  except  for  the  capsules 
as  described  in  this  section,  because 
exempt  distribution  of  this  drug  has 
only  been  evaluated  for  "in  vivo" 
diagnostic  use  in  the  form  of  a  capsule 
containing  one  microcurie  of  carbon- 14 
urea.  There  is  no  prohibition  against  the 
capsule  being  combined  with  food  or 
beverage  at  the  time  of  administration  so 
that  the  capsule  can  be  ingested  by  the 
patient 

Paragraph  (aHS) 

Because  the  exempt  distribution  of 
this  drug  has  only  been  evaluated  for 
"in  vivo"  diagnostic  use  in  the  form  of 
a  capsule  containing  one  microcurie  of 
carbon-14  urea,  this  paragraph  prohibits 
incorporation  of  the  capsules  into  any 
manufactured  or  assembled  commodity, 
product,  or  device  intended  for 
commercial  distribution.  Further, 
although  the  drug  is  being  distributed  to 
persons  exempt  from  licensing,  this 
paragraph  requires  the  carbon-14  urea  to 
be  identified  as  radioactive  because  the 
drug  is  being  used  for  its  radioactive 
content:  therefore,  the  end  user  must  be 
provided  with  information  that  the  drug 
contains  a  radioactive  material. 

Paragraph  (a)(6} 

As  with  any  product  approved  for 
distribution  to  persons  exempt  from 
licensing,  this  paragraph  requires 
persons  who  apply  for  a  license  to 
manufacture  or  commercially  distribute 
these  capsules  to  submit  copies  of 
prototype  labels  or  brochures  for  NRC 
approval.  This  will  allow  the  NRC  to 
confirm  that  the  labels  or  brochures 
meet  the  requirements  of  §  32.21a  (a) 
and(b). 


Paragraph  (b) 

This  paragraph  declares  that  the 
regulations  do  not  relieve  licensees  or 
applicants  from  complying  with 
applicable  FDA,  other  Federal,  and  State 
requirements  governing  the  manufacture 
and  distribution  of  drugs. 

Section  32.21a    Same:  Conditions  of 
License 

This  section  establishes  the 
conditions  required  for  a  licensee  to 
commercially  distribute  the  capsules  to 
persons  exempt  from  licensing. 

Paragraph  (a) 

To  inform  the  end  user  of  the  identity 
of  the  radioisotope,  the  physical  and 
chemical  form,  and  the  dosage  of 
radioactivity,  this  paragraph  establishes 
that  the  inunediate  container  of  each 
capsule  or  capsules  must  bear  a  diuable, 
legible  label  that: 


(1)  Identifies  the  radioisotope,  the 
physical  and  chemical  form  of  the 
radioisotope,  the  quantity  of 
radioactivity  contained  in  each 
container  at  a  specific  date;  and 

(2)  Bears  the  words  "Radioactive 
Material." 

The  date  requirement  is  consistent 
with  labeling  requirements  for  other 
radioactive  drugs  with  a  half  life  of 
greater  than  100  days. 

Paragraph  (b) 

This  paragraph  establishes  that, 
consistent  with  the  intended  use  of  the 
capsules,  the  laliel  affixed  to  the 
immediate  container,  or  an 
accompanying  brochure,  must: 

(1)  State  that  the  contents  are  exempt 
from  NRC  or  Agreement  State  licensing 
requirements: 

(2)  Bear  the  words  "Radioactive 
Material.  For  "In  Vivo"  Diagnostic  Use 
Chily.  This  Material  Is  Not  To  Be  Used 
for  Research  Involving  Human  Subjects, 
and  Must  Not  Be  Introduced  into  Foods, 
Beverages,  Cosmetics,  or  Other  Drugs  or 
Medicinals,  or  into  Products 
Manufactured  for  Commercial 
Distribution.  This  Product  May  Be 
Disposed  of  in  Ordinary  Trash." 

The  intent  of  the  requirement  set  out 
in  Paragraph  (b)(2)  is  to  make  clear  that 
the  capsule  must  remain  in  the  form  of 
a  capsule  and  is  not  to  be  combined 
with  one  of  the  listed  items  such  as  food 
or  beverages  which  would  result  in  a 
radioactive  product  other  than  in  the 
form  of  a  capsule  for  commercial 
distribution.  There  is  no  prohibition 
against  the  capsule  being  combined 
with  food  or  beverage  at  the  time  of 
administration  so  that  the  capsule  can 
be  ingested  by  the  patient.  This  label 
also  informs  the  user  that  this  product 
may  be  disposed  of  in  ordinary  trash. 

"In  Vivo"  Diagnostic  use  by  Persons 
Exempt  Frvm  Licensing 

A  new  section  is  added  to  10  CFR  Part 
30  to  exempt  any  person  from  NRC  or 
the  Agreement  State  regulations  to 
receive  the  drug  for  "in  vivo"  diagnostic 
use  for  humans. 

Section  30.21     Radioactive  Drug: 
Capsules  Containing  one  Microcurie  of 
Carbon-14  Urea  for  "in  Vivo"  Diagnostic 
use  for  Humans 

Paragraph  (a) 

This  paragraph  provides  an 
exemption  to  any  person  from  the 
requirements  for  a  license  to  receive, 
possess,  use.  transfer,  own,  or  acquire 
capsules  containing  one  microcvirie  of 
carbon-14  urea  for  "in  vivo"  diagnostic 
purposes.  It  should  be  noted  that  the 
"transfer"  in  this  paragraph  does  not 


include  "transfer  for  commercial 
distribution,"  which  is  covered  in 
paragraph  (c)  of  this  section. 

Paragraph  (b) 

This  paragraph  establishes  that 
persons  who  desire  to  use  the  drug  for 
research  involving  human  subjects  must 
apply  for  and  receive  a  specific  part  35 
license.  Such  a  license  would  ensure  the 
protection  of  the  rights  of  the  human 
subjects  by  requiring  that  the  research 
be  approved  by  an  IRB  and  that  the 
human  subjects  give  their  informed 
«  consent  to  participate  in  the  research. 

Paragraph  (c) 

This  paragraph  speciHes  that  a 
specific  license  is  needed  to 
manufacture,  prepare,  process,  produce, 
package,  repackage  or  transfer  such 
capsules  for  commercial  distribution. 

Paragraph  (d) 

This  paragraph  declares  that  the 
regulations  do  not  relieve  end  users 
fit>m  complying  with  applicable  FDA, 
other  Federal,  or  State  requirements 
governing  the  receipt,  administration, 
and  use  of  drugs. 

V.  Agraement  SUte  CompatibiUty 

Under  the  Atomic  Energy  Act.  certain 
regulatory  functions  are  reserved  to  the 
NRC.  Among  these  are  the  distribution 
of  products  to  persons  exempt  from 
licensing,  as  discussed  in  10  CFR  part 
150.  Hence,  amendments  related  to  the 
manufocture  and  commercial 
distribution  of  the  capsules  (10  CFR  part 
32)  is  a  Division  4  item  of  compatibility 
(Category  NRC  under  the  new  adequacy 
and  compatibility  policy).  However, 
amendments  related  to  possession  and 
use  (10  CFR  part  30)  are  a  Division  1 
item  of  compatibility  (Category  B  under 
the  new  adequacy  and  compatibility 
policy)  because  of  the  need  for 
nationwide  consistency  in  the  use  of 
products  which  are  widely  distributed. 
Therefore,  the  Agreement  States  will 
need  to  make  appropriate  provisions  in 
their  regulations  to  allow  any  person  to 
receive  capsules  containing  one 
microcurie  of  carbon-14  urea  for  "in 
vivo"  diagnostic  use  in  humans  without 
need  for  a  license. 

VL  Finding  of  No  Significant 
Environmental  Inqpact  Availability 

The  Commission  has  determined 
imder  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  part  51,  that  the  final  nde  is 
not  a  major  Federal  action  significanUy 
affecting  the  quality  of  the  human 
environment;  therefore,  an 
environmental  impact  statement  is  not 
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required.  The  final  rule  establishes 
requirements  for  the  manufacture  and 
commercial  distribution  of  carbon-14 
urea  capsules  to  persons  exempt  from 
licensing  and  establishes  regulations  to 
permit  any  person  to  receive  the 
capsules  without  an  NRC  license.  The 
Commission  believes  that  the 
radioactive  component  of  this  drug 
presents  an  insignificant  radiation  risk 
and,  therefore,  regulatory  control  of  the 
"in  vivo"  diagnostic  use  of  the  capsules 
for  radiation  safety  is  not  necessary.  It 
is  expected  that  this  final  rule  will  not 
cause  any  significant  increase  in 
radiation  exposure  to  the  public  or 
radiation  release  to  the  environment 
beyond  the  exposures  or  releases 
resulting  &t)m  the  use  of  the  carbon-14 
capsules  under  the  current  regulations. 
Also,  it  is  expected  that  there  will  be  no 
non-radiological  impacts.  One  public 
comment  on  the  draft  environmental 
assessment  has  been  received  (See 
Comment  9  under  the  heading 
"Proposed  Rule,  Public  Comments,  and 
NRC  Responses"). 

The  environmental  assessment  and 
finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  from  Dr. 
Anthony  N.  Tse.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6233  or  e-mail  at  ANT®nrc.gov. 

VII.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0001,  3150- 
0017,  and  3150-0120. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  16  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  on  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 


Regulatory  Affairs,  NEOB-10202, 
(3150-0001,  3150-0017,  and  3150- 
0120),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  cuirrentiy  valid  OMB  control 
number. 

Vm.  Regulatory  Analysis 

The  NRC  has  prepared  a  regulatory 
analysis  for  the  final  rule.  The  analysis 
examines  the  benefits  and  impacts 
considered  by  the  NRC.  No  public 
comments  on  the  draft  regulatory 
analysis  have  been  received  during  the 
public  comment  period.  The  regulatory 
analysis  is  available  for  inspection  at  the 
NRC  Public  Dociunent'Room,  2120  L 
Stieet  NW.  (Lower  Level),  Washington, 
DC.  Single  copies  of  the  regulatory 
analysis  are  available  from  Dr.  Anthony 
N.  Tse.  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6233  or  e- 
mail  at  ANT@nrc.gov. 

K.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  final  rule  permits 
physicians  and  other  health  care 
providers  to  use  an  additional 
diagnostic  test  without  having  to  obtain 
an  NRC  license,  thus,  would  provide 
cost  savings  to  patients,  insurers,  and 
the  health  care  industry.  The  final  rule 
does  not  impose  any  additional 
obligations  on  entities  that  may  fall 
within  the  definition  of  "small  entities" 
as  set  forth  in  Section  601(3)  of  the 
Regulatory  Flexibility  Act;  or  within  the 
definition  of  "small  business"  as  found 
in  Section  3  of  the  Small  Business  Act, 
15  U.S.C.  632;  or  within  the  size 
standards  adopted  by  the  NRC  on  April 
11, 1995  (60  FR  18344). 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  "a 
major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

XI.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  rule,  and  therefore,  a 


backfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

Xn.  List  of  Subjects 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties.  Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials,  Radiation  protection. 
Reporting  and  record  keeping 
requirements. 

10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties,  Labeling,  Nuclear  materials, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  30  and  32. 

PART  30— RULES  OF  GENERAL 
APPUCABIUTY  TO  DOMESTIC 
UCENSING  OF  BYPRODUCT 
MATERIAL 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  81,  82.  161. 182,  183. 188. 
68  Stat.  935,  948,  953,  954.  955.  as  amended, 
sec.  234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2111.  2112.  2201,  2232.  2233,  2236.  2282): 
sees.  201,  as  amended,  202.  206.  88  Stat. 
1242,  as  amended,  1244, 1246  (42  U.S.C. 
5841,  5842,  5846). 

Section  30.7  also  issued  under  Pub.  L. 
95-601,  sec.lO,  92  Stat.  2951  as 
amended  by  Pub.  L.  102-486,  sec.  2902, 
106  Stat.  3123,  (42  U.S.C.  5851).  Section 
30.34(b)  also  issued  under  sec.  184.  68 
Stat.  954.  as  amended  (42  U.S.C.  2234). 
Section  30.61  also  issued  under  sec. 
187,  68  Stat.  955  (42  U.S.C.  2237). 

2.  In  §  30.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  30.8    Information  collection 
requirements:  OMB  approval. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§30.9,  30.11,  30.15, 
30.18,  30.19.  30.20.  30.21,  30.32,  30.34, 
30.35,  30.36.  30.37,  30.38,  30.41,  30.50, 
30.51.  30.55.  appendices  A  and  C  to  this 
part. 


3.  A  new  §  3a21  is  added  under  the 
undesignated  center  heading 
"Exemptions"  to  read  as  follows: 
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f  30.21    Radioactiv*  drug:  Capsul«9 
containing  cart>on-14  ur«a  for  "in  vivo" 
diagnostic  use  for  humans. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  any  person  is 
exempt  from  the  requirements  for  a 
license  set  forth  in  Section  81  of  the  Act 
and  from  the  regulations  in  this  part  and 
part  35  of  this  chapter  provided  that 
such  person  receives,  possesses,  uses, 
transfers,  owns,  or  acquires  capsules 
containing  37  kBq  (1)1  Ci)  carbon-14 
tirea  (allowing  for  nominal  variation 
that  may  occur  during  the 
manufacturing  process)  each,  for  "in 
vivo  "  diagnostic  use  for  humans. 

(b)  Any  person  who  desires  to  use  the 
capsules  for  research  involving  human 
subjects  shall  apply  for  and  receive  a 
specific  license  pursuant  to  part  35  of 
this  chapter. 

(c)  Any  person  who  desires  to 
manufacture,  prepare,  process,  produce, 
package,  repackage,  or  transfer  for 
commercial  distribution  such  capsules 
shall  apply  for  and  receive  a  specific 
license  pursuant  to  §  32.21  of  this 
chapter. 

(d)  Nothing  in  this  section  relieves 
persons  from  complying  with  applicable 
FDA,  other  Federal,  and  State 
requirements  governing  receipt, 
administration,  and  use  of  drugs. 

PART  32— SPEanC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

4.  The  authority  citation  for  Fart  32 
continues  to  read  as  follows: 

AotiMMrity:  Sees.  81, 161, 182,  183.  68  Sut. 
935,  948,  953,  954,  as  amended  (42  U.S.C 
2111,  2201,  2232,  2233);  sec.  201.  88  SUL 
1242.  as  amended  (42  U.S.C.  5641). 

5.  In  §  32.8,  para^ph  (b)  is  revised  to 
read  as  follows: 

132.8    Information  collection 
re(|airementa.  0MB  approval. 


(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  32.11,  32.12, 
32.14,  32.15,  32.16,  32.17,  32.18,  32.19. 
32.20,  32.21.  32.21a,  32.22,  32.23,  32^5, 
32.26,  32.27,  32.29,  32.51,  32.51a,  32.52, 
32.53,  32.54,  32.55.  32.56.  32.57.  32.58. 
32.61.  32.62.  32.71,  32.72,  32.74.  and 
32.210. 


6.  A  new  §  32.21  is  added  to  read  as 
follows: 


§32.21    Radioactive  drug:  Manufacture, 
preparation,  or  transfer  for  commercial 
distribution  of  capsules  containing  cart>on- 
14  urea  each  for  "in  vivo"  diagnostic  use 
for  humans  to  persons  exempt  from 
licensing;  Requirements  for  a  license. 

(a)  An  application  for  a  specific 
license  to  manufacture,  prepare, 
process,  produce,  package,  repackage,  or 
transfer  for  commercial  distribution 
capsules  containing  37  kBq  (1^  Ci) 
carbon-14  urea  (allowing  for  nominal 
variation  that  may  occur  during  the 
manufacturing  process)  each  for  "in 
vivo"  diagnostic  use,  to  persons  exempt 
from  licensing  under  §  30.21  of  this 
chapter  or  the  equivalent  regulations  of 
an  Agreement  State  will  be  approved  if: 

(1)  The  applicant  satisfies  the  general 
requirements  specified  in  §  30.33  of  this 
chapter,  provided  that  the  requirements 
of  §  30.33(a)(2)  and  (3)  of  this  chapter  do 
not  apply  to  an  application  for  a  license 
to  transfer  byproduct  material 
manufacttired.  prepared,  processed, 
produced,  packaged,  or  repackaged 
pursuant  to  a  license  issued  by  an 
Agreement  State; 

(2)  The  applicant  meets  the 
reqtiirements  under  §  32.72(a)(2)  of  this 
part; 

(3)  The  applicant  provides  evidence 
that  each  capsule  contains  37  kBq  (l|i 
Ci)  carl>on-14  urea  (allowing  for 
nominal  variation  that  may  occur  during 
the  manufacturing  process): 

(4)  The  carbon-14  urea  is  not 
contained  in  any  food,  beverage, 
cosmetic,  drug  (except  as  described  in  ^^ 
this  section)  or  other  commodity 
designed  for  ingestion  or  inhalation  by, 
or  topical  application  to.  a  human  being; 

(5)  The  caii>on-14  urea  is  in  the  form 
of  a  capsule,  identified  as  radioactive, 
and  to  be  used  for  its  radioactive 
properties,  but  is  not  incorporated  into 
any  manufactured  or  assembled 
commodity,  product,  or  device  intended 
for  commercial  distribution;  and 

(6)  The  applicant  submits  copies  of 
prototype  labels  and  brochures  and  the 
NRC  approves  these  labels  and 
brochures. 

(b)  Nothing  in  this  section  relieves  the 
licensee  from  complying  with 
applicable  FDA,  oUier  Federal,  and  State 
requirements  governing  drugs. 

7.  A  new  §  32.21a  is  added  to  read  as 
follows: 

§  32.21  a    Same:  CondHlona  of  license. 

Each  license  issued  under  §  32.21  of 
this  part  is  subject  to  the  following 
conditions: 

(a)  The  immediate  container  of  the 
capsule(s)  must  bear  a  durable,  legible 
label  which: 

(1)  Identifies  the  radioisotope,  the 
physical  and  chemical  form,  die 


quantity  of  radioactivity  of  each  capsule 
at  a  specific  date;  and 

(2)  Bears  the  words  "Radioactive 
Material." 

(b)  In  addition  to  the  labeling 
information  required  by  paragraph  (a)  of 
this  section,  the  label  af^xed  to  the 
immediate  container,  or  an 
accompanying  brochure  also  must: 

O)  State  that  the  contents  are  exempt 
from  NRC  or  Agreement  State  licensing 
requirements;  and 

(2)  Bear  the  words  "Radioactive 
Material.  For  "In  Vivo"  Diagnostic  Use 
Only.  This  Material  Is  Not  To  Be  Used 
for  Research  Involving  Human  Subjects 
and  Must  Not  Be  Introduced  into  Foods, 
Beverages.  Cosmetics,  or  Other  Drugs  or 
Medicinals.  or  into  Products 
Manufactiired  for  Commercial 
Distribution.  This  Material  May  Be 
Disposed  of  in  Ordinary  Trash." 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle. 
Secretary  of  the  Commiaskm. 
IFR  Doc.  97-31514  Filed  12-1-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

Rm  3190^AFS3 

Changes  to  Nuclear  Power  Plant 
Security  Requirements 

AGENCY:  Nuclear  Regtilatory 
Commission. 

ACnON:  Final  nde. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  revising  its 
regulations  to  delete  certain  security 
requirements  associated  with  an 
internal  threat.  This  action  follows  the 
NRC's  reconsideration  of  nuclear  power 
plant  physical  security  requirements  to 
identify  those  requirements  that  are 
marginal  to  safety,  redundant,  or  no 
longer  efiective.  This  action  will  reduce 
the  regulatory  burden  on  licensees 
without  compromising  physical 
protection  against  radiological  sabotage 
required  for  public  health  and  safety. 

EFFECTIVE  DATE:  January  16, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sandra  Frattali,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001.  telephone  (301)  415- 
6261,  e-mail  sdfSnrc.gov. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  February  20. 1997,  the  NRC 
published  a  proposed  rule  in  the 
Federal  Register  (62  FR  7721)  that 
would  revise  the  NRC's  regulations 
associated  with  an  internal  threat  to 
nuclear  power  plants  that  are  contained 
in  10  CFR  part  73,  "Physical  Protection 
of  Plants  and  Materials."  The  five 
changes,  which  provide  significant 
relief  to  licensees  without 
compromising  the  physical  security  of 
the  plants,  involve  changes  to — 

1.  Search  requirements  for  on-duty 
guards,  §  73.55(d)(1); 

2.  Requirements  for  vehicle  escort, 
§  73.55(d)(4): 

3.  Control  of  contractor  employee 
-  badges,  §  73.55(d)(5); 

4.  Maintenance  of  access  lists  for  each 
vital  area.  §  73.55(d)(7)(i)(A);  and 

5.  Key  controls  for  vital  areas, 
§  73.55(d)(8). 

The  Conunission  received  9  letters 
commenting  on  the  proposed  rule.  Eight 
were  from  utilities  and  one  was  from  an 
industry  group.  Copies  of  the  letters  are 
available  for  public  inspection  and 
copying  for  a  fee  at  the  Commission's 
Public  E)ocument  Room,  located  at  2120 
L  Street.  NW  (Lower  Level), 
Washington,  DC. 

Oiscussion 

The  public  comments  supported  the 
proposed  rulemaking  in  general.  Seven 
of  the  nine  conunenters  recommended 
additional  relief  from  the  vehicle  escort 
provisions.  One  commenter 
recommended  additional  relief  from  the 
search  requirements  for  armed  guards. 
Two  commenters  recommended 
changes  to  the  regulations  without 
support  that  were  outside  the  scope  of 
this  rulemaking. 

For  three  of  the  changes  in  the 
proposed  rule,  only  the  language  that 
had  been  changed  was  provided  in  the 
proposed  rule  language.  The  language 
that  did  not  change  in  those  paragraphs 
was  inadvertentiy  omitted.  This 
language  has  b3en  put  back  in  the  final 
rule.  The  three  paragraphs  affected  are: 
search  requirements  for  on-duty  guards, 
§  73.55(d)(1);  requirements  for  vehicle 
escort,  §  73.55(d)(4);  and  maintenance  of 
access  lists  for  each  vital  area. 
S73.55(d)(7)(i)(A). 

The  comments  are  discussed  below. 

Comment  Resolution 

1.  Search  Requirements  for  On-duty 
Guards  (§  73.55(d)(1)) 

Under  the  ctirrent  regulations,  armed 
security  guards  who  leave  the  protected 
area  as  part  of  their  duties  must  be 
searched  for  firearms,  explosives,  and 


incendiary  devices  upon  re-entry  into 
the  protected  area.  Requiring  a  guard  to 
go  through  an  explosives  detector  or 
searching  packages  carried  by  the  guard 
protects  against  the  introduction  of 
contraband.  Because  an  armed  guard 
carries  a  weapon  onsite.  passage  of  the 
guard  through  the  metal  detector,  the 
principal  purpose  of  which  is  to  detect 
firearms,  serves  littie  purpose.  The 
guard  has  to  either  remove  the  weapon 
while  passing  through  the  detector  or  be 
subject  to  a  hands  on  search.  Either 
approach  makes  littie  sense  for  the 
guard  who  is  authorized  to  carry  a 
weapon  onsite.  Further,  removing  and 
handling  the  guard's  weapon  could 
present  a  safety  risk  to  the  guard  and 
other  personnel.  This  rule  will  allow 
armed  security  gtiards  who  are  on  duty 
and  have  exited  the  protected  area  to 
reenter  the  protected  area  without  being 
searched  for  firearms  (by  a  metal 
detector). 

Comment.  All  commenters  supported 
this  action.  One  commenter 
recommended  that  the  words  "on 
official  business"  be  removed. 

Response.  The  term  "on  official 
business"  has  been  replaced  by  the  term 
"on  duty."  The  rationale  given  in  the 
proposed  rule  to  eliminate  the  searches 
would  also  apply  when  the  guard 
reenters  the  protected  area  at  other 
times,  for  example,  after  Itmch  where 
the  limch  area  is  outside  the  protected 
area,  as  is  the  case  at  some  facilities. 
The  meaning  of  "on  duty"  is  not  meant 
to  extend  to  "on  call"  or  to  personal 
activities. 

The  amended  rule  allows  armed 
security  guards  who  are  on  duty  and 
have  exited  the  protected  area  to  reenter 
the  protected  area  without  being 
searched  for  firearms  (by  a  metal 
detector).  Note  that  the  nde  says 
"reenter."  This  means  that  the  guards 
have  been  searched  on  their  initial  entry 
into  the  protected  area.  Unarmed  guards 
and  watchpersons  will  continue  to  meet 
all  search  requirements.  All  guards  will 
continue  to  be  searched  for  explosives 
and  incendiary  devices  because  they  are 
not  permitted  to  carry  these  devices  into 
the  plant. 

2.  Requirements  for  Vehicle  Escort 
(§  73.55(d)(4)) 

The  present  requirement  that  a 
searched,  licensee-owned  vehicle 
within  the  protected  area  must  be 
escorted  by  a  member  of  the  security 
organization,  even  when  the  driver  is 
hedged  for  unescorted  access,  does  not 
contribute  significanUy  to  the  security 
of  the  plant.  Under  the  current 
regulations,  all  vehicles  must  be 
searched  prior  to  entry  into  the 
protected  area  except  under  emergency 


conditions.  Also  under  the  current 
regulations,  all  vehicles  must  be 
escorted  by  a  member  of  the  security 
organization  while  inside  the  protected 
area  except  for  "designated  licensee 
vehicles."  "Designated  licensee 
vehicles"  are  those  vehicles  that  are 
limited  in  their  use  to  onsite  plant 
functions  and  remain  in  the  protected 
area  except  for  operational, 
maintenance,  repair,  security,  and 
emergency  purposes.  Under  the  current 
requirement,  all  other  vehicles  that  are 
not  "designated  licensee  vehicles"  must 
be  escorted  at  all  times  while  in  the 
protected  area  even  when  they  are 
driven  by  personnel  with  unescorted 
access. 

Comment.  Seven  commenters  were 
concerned  that  the  proposed  rule  would 
only  allow  a  vehicle  to  be  unescorted 
when  being  operated  by  licensee 
employees  having  unescorted  access. 
These  commenters  wanted  this 
extended  to  contractor  employees  who 
are  cleared  for  unescorted  access  as 
wall. 

Response.  This  change  has  been 
made.  Since  both  licensee  employees 
and  contractor  employees  are  subject  to 
equivalent  access  authorization 
programs,  the  level  of  trustworthiness  is 
deemed  to  be  equivalent.  There  is  no 
compelling  reason  to  distinguish 
between  the  two.  The  amended  rule 
eliminates  the  requirement  for  escort  of 
licensee-owned  or  leased  vehicles 
entering  the  protected  area  for  work- 
related  purposes  provided  these 
vehicles  are  driven  by  personnel  who 
have  unescorted  access.  This  change 
provides  burden  relief  to  licensees 
without  significanUy  increasing  the 
level  of  risk  to  the  plant. 

Comment.  Five  comments  were  made 
that  limiting  unescorted  vehicles  to 
those  that  were  licensee-owned  was 
imduly  restrictive,  and  wanted  this 
extended  to  licensee-owned  or  leased 
vehicles.  One  commenter  wanted  it 
further  extended  to  contractor-  or 
vendor-owned  or  leased  vehicles. 

Response.  The  rule  language  was 
changed  to  allow  for  licensee-leased 
vehicles  to  be  unescorted  when  driven 
by  personnel  who  have  unescorted 
access.  The  NRC  staff  recognizes  that 
licensees  may  lease  rather  than  buy 
vehicles.  However,  the  staff  believes 
that  this  provision  should  not  be 
extended  indiscriminately  to  contractor 
or  vendor  vehicles  because  licensees 
have  no  knowledge  ortontrol  over  how 
contractor  or  vendor  vehicles  may  be 
used  for  purposes  other  than  those  for 
which  the  licensee  has  contracted. 
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3.  Control  of  Contmctor  Employee 
Badges  {§  73.55(d)(5}) 

Contractor  employees  with 
unescorted  access  are  required  to  return 
their  badges  when  leaving  the  protected 
area.  Current  regulatory  practice  allows 
licensee  employees  to  leave  the 
protected  area  with  their  badges  if 
adequate  safeguards  are  in  place  to 
ensure  that  the  proper  use  of  the  badge 
is  not  compromised  or  that  a  system 
such  as  biometrics  is  in  place  to  ensure 
that  only  the  proper  person  uses  the 
badge  for  gaining  access  to  the  protected 
area.  Because  contractors  and  licensees 
are  subject  to  the  same  programs 
required  for  unescorted  access,  there  is 
no  reason  to  employ  more  stringent 
badge  control  requirements  for 
contractor  employees. 

This  amended  rulemaking  allows 
contractor  employees  to  take  their 
badges  offsite  under  the  same 
conditions  as  licensee  employees. 

Conunent.  AH  commenters  supported 
this  provision. 

Response.  The  final  rule  will  be 
published  as  proposed,  with  a  sentence 
added  to  ensure  that  the  integrity  of  the 
access  controls  are  not  adversely 
afliected. 

Comment.  One  commenter  wanted 
the  physical  differentiation  between 
contractor  and  employee  badges 
eliminated. 

Response.  This  comment  provided  no 
reason  for  changing  the  current 
requirement  of  having  employee  and 
contractor  badges  distinguishable. 
Fiuther  the  staff  has  no  reason  to  make 
such  a  change.  Because  of  this  and  the 
fact  that  this  comment  is  outside  the 
scope  of  this  rulemaking  this  change  is 
not  being  made. 

4.  A4ainteaance  of  Access  Lists  for  Bach 
Vital  Ana  (§  73.55(dX7XiXA)) 

Maintaining  separate  access  lists  for 
each  vital  area  and  reapproval  of  these 
lists  on  a  monthly  basis  is  of  marginal 
valiie.  At  many  sites,  persons  granted 
access  to  one  vital  area  also  have  access 
to  most  or  all  vital  areas.  Licensees 
presently  derive  little  additional  benefit 
from  maintaining  discrete  lists  of 
individuals  allowed  access  to  each 
separate  vital  area  in  the  facility.  Also, 
licensee  managers  or  supervisors  are 
required  to  update  the  access  lists  at 
least  once  every  31  days  to  add  or  delete 
individuals  from  these  lists  as 
appropriate.  There  is  also  a  requirement 
to  reapprove  the  list  every  31  days. 
However,  reapproval  of  aill  individuals 
on  the  lists  at  least  every  31  days,  to 
validate  that  the  lists  have  bee« 
maintained  accurately  is  uimecessarily 
burdensome. 


This  rulemaking  replaces  separate 
access  authorization  lists  for  each  vital 
area  of  the  ftEKility  with  a  single  list  of 
all  persons  who  have  access  to  any  vital 
area.  It  also  changes  the  requirement  to 
reapprove  the  list  at  least  once  every  31 
days  to  quarterly.  Re^proval  consists  of 
a  review  to  ensure  that  the  list  is  current 
and  that  only  those  individuals 
requiring  routine  access  to  a  vital  area 
are  included.  Because  a  manager  or 
supervisor  must  update  the  list, 
conducting  this  comprehensive 
reapproval  every  31  days  is  of  marginal 
value. 

Comment.  All  commenters  supported 
these  provisions. 

Response.  The  final  rule  will  be 
published  as  proposed. 

The  Commission  desires  to  remind 
licensees  that  they  are  responsible  for 
properly  controlling  access,  and  that  the 
changes  to  §  73.55(d)(7Hi)(A)  do  not 
remove  their  responsibility  to  establish 
procedures  to  ensure  that  persons  no 
longer  needing  unescorted  access  are 
not  granted  such  access. 

5.  Key  Controls  for  Vital  Areas 
(§73.55(dXa)) 

Under  the  current  regulations, 
licensees  must  change  or  rotate  all  keys, 
locks,  combinations,  and  related  access 
control  devices  at  least  once  every 
twelve  months.  The  rule  also  requires 
that  these  be  changed  whenever  there  is 
a  possibility  they  have  been 
compromised,  or  when  an  individual 
with  access  to  the  keys,  locks,  or 
combinations  has  been  terminated  for 
reasons  of  trustworthiness,  reliability,  or 
inadequate  work  performance. 
Additionally  requiring  such  change 
every  12  months  has  been  determined 
by  the  IMRC  to  be  only  marginal  to 
security. 

This  amended  rule  removes  the 
requirement  for  r hanging  access  control 
devices  at  least  every  12  months  while 
retaining  the  requirement  to  make 
changes  for  cause,  and  when  an  access 
control  device  has  been,  or  there  is  a 
suspicion  that  it  may  have  been, 
compromised. 

Comment.  One  commenter  requested 
that  the  words  "inadequate  work 
performance"  in  the  rule  language  be 
removed  or  defined. 

Response.  The  NfRC  sees  no  need  to 
define  "inadequate  work  performance" 
because  the  term  characterizes  many 
factors  and  judgements  involving 
removal  for  cause.  Further,  the  comment 
is  outside  the  scope  of  this  rulemaking. 

Regulatory  Action 

The  final  r^e  will  be  promulgated 
with  the  changes  made  to  the  proposed 
rule  in  response  to  the  public 


comments.  Two  of  the  public  comments 
were  not  accommodated  because  they 
requested  changes  to  the  regulations 
that  were  not  put  forward  in  the 
proposed  rule. 

Environmental  Impact  Categorical 
Exclusion 

The  Commission  has  determined  that 
this  final  rule  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22{c)(3)(i).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0002. 

Because  the  rule  will  reduce  existing 
information  collection  requirements,  the 
public  burden  for  this  collection  of 
information  is  expected  to  be  decreased 
by  100  hours  |>er  licensee.  This 
reduction  includes  the  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments  on  any. 
aspect  of  this  collection  of  information, 
including  suggestions  for  further 
reducing  the  biuden,  to  the  Information 
and  Records  Management  Branch  (T-6 
F33),  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001 ,  or  by  Internet  electronic  mail  to 
BJSldNRC.Gov:  and  to  the  Desk  Officer. 
Office  of  information  and  Regulatory 
Affairs,  NEOB-10202,  (3150-0002), 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

Public  Protectioii  NotificatioB 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currenUy  valid  OMB  control 
number. 

Regul^ory  AaaAym 

A  discussion  of  each  of  the  five 
changes  in  this  final  rule  is  provided 
above  in  the  supplementary  information 
section.  The  costs  and  benefits  for  each 
of  the  changes  in  this  rulemaking  are  as 
follows. 

1.  Search  Requirements  for  On-Duty 
Guards  (§  73.55(dXl)) 

The  regulatory  burden  on  licensees 
will  be  reduced  by  eliminating 
uimecessary  weapon  searches  of  guards 
who  are  already  allowed  to  carry  a 
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weapon  on  site,  which  will  result  in 
better  utilization  of  licensee  resources. 
There  will  be  no  reduction  in  plant 
security,  and  there  is  no  reduction  in 
the  total  size  of  the  security  force. 
Fiulher,  the  potential  safety  risk  to 
personnel  caused  by  removing  and 
handling  a  guard's  weapon  will  be 
eliminated. 

2.  Requirements  for  Vehicle  Escort 
(§73.55(dX4)) 

The  regulatory  burden  on  licensees 
will  be  reduced  by  requiring  fewer 
vehicle  escorts,  which  will  allow 
personnel  to  be  utilized  more  effectively 
or  for  other  purposes.  Resources  could 
be  redirected  to  areas  in  which  they  will 
be  more  cost  effective.  The  decrease  in 
security  will  be  marginal,  because 
imescorted  access  will  be  restricted  to 
vehicles  owned  or  leased  by  the  licensee 
being  driven  by  personnel  with 
unescorted  access. 

Assuming  the  number  of  such  entries 
of  licensee  owned  or  leased  vehicles 
driven  by  personnel  having  luiescorted 
access  is  10  per  day  per  site,  the  average 
time  needed  for  escort  is  3  hours,  and 
the  cost  per  hour  for  security  personnel 
is  $30  (loaded),  a  rough  estimate  of  the 
potential  savings  per  site  per  year  is 
about  $330,000  (10  escorts/day /site  x 
365  days/year  x  3  hrs/escort  x  $30/hr). 
With  75  sites,  the  savings  to  the 
industry  per  year  will  be  approximately 
$24,000,000. 

3.  Control  of  Contractor  Employee 
Badges  (§  73.55(dX5)) 

The  regulatory  burden  on  licensees 
will  be  reduced  by  a  more  effective  use 
of  security  personnel,  who  will  no 
longer  need  to  handle  badges  for 
contractor  personnel  who  have 
unescorted  access.  There  will  be  no 
reduction  in  plant  security  because 
adequate  saf^ards  will  be  in  place  to 
ensure  that  badges  are  properly  used 
and  not  compromised,  and  a  system 
such  as  biometrics  is  in  place  to  ensure 
that  only  the  proper  person  uses  the 
badge  to  gain  access  to  the  protected 
area. 

Assuming  that  two  security  persons 
per  working  shift  change,  5  shifts  per 
day,  one  hour  per  shift  are  relieved  from 
the  duties  of  controlling  contractor 
employee  badges  during  an  outage 
lasting  3  months.  Further,  assuming  that 
the  cost  per  hour  for  security  personnel 
is  $30  (loaded),  a  rough  estimate  of  the 
potential  savings  per  site  per  year  is 
about  $27,000  (10  hours/day  x  90  days/ 
year  x  $30  hr).  With  75  sites,  the  savings 
to  the  industry  per  year  will  be 
approximately  $2,000,000. 


4.  Maintenance  of  Access  Lists  for  Each 
Vital  Area  (§  73.55(dX7XiXA)) 

The  regulatory  burden  on  licensees 
will  be  reduced  because  licensees  will 
have  to  keep  only  one  access  list  for  all 
vital  areas  and  reapprove  it  quarterly, 
rather  than  keep  individual  access  lists 
for  each  vital  area  that  must  be 
reapproved  monthly. 

Asisuming  that  the  time  to  reapprove 
each  of  the  individual  jists  is  1  hour  per 
month,  that  a  combined  list  will  take  1.5 
hours  per  month,  that  the  average 
number  of  vital  areas  per  site  is  10,  and 
that  the  cost  of  a  clerk  including 
overhead  is  $30  per  hour  (loaded),  a 
rough  estimate  of  the  potential' savings 
per  site  per  year  is  about  $3,400  ((1x10 
vital  areas/month  x  12  months/yr-1.5xl 
combined  vital  area/quarter  x  4 
quarters/yr)  x  $30/hr].  With  75  sites,  the 
savings  to  the  industry  per  year  will  be 
approximately  $260,000. 

5.  Key  Controls  for  Vital  Areas 
[§73.55(dX8)) 

The  regulatory  burden  on  the 
licensees  will  be  reduced  because  fewer 
resources  will  be  needed  to  maintnin  the 
system. 

Assuming  that,  of  approximately  60 
locks  that  are  changed  each  year  under 
the  current  requirement,  half  of  them 
were  changed  because  an  individual 
was  removed  for  cause  or  the  lock  may 
have  been  compromised,  30  locks 
remain  in  need  of  change.  Assuming 
that  it  takes  a  locksmith  10  hoius  to 
change  all  30  locks  at  a  cost  (loaded)  of 
$45  per  hour,  a  rough  estimate  of  the 
potential  savings  per  site  per  year  is 
about  $450  (10  hrs/year  x  $45/hr).  With 
75  sites,  the  savings  to  the  industry  per 
year  will  be  approximately  $34,000. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  as  amended,  5  U.S.C. 
605(b),  the  Commission  certifies  that 
this  final  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  final  rule  will  affect  only  licensees 
authorized  to  operate  nuclear  power 
reactors.  These  licensees  do  not  fall 
within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act,  or  the  Small 
Business  Size  Standu-ds  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  Act.  13  CFR 
part  121. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 


major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Afflairs, 
OfBce  of  Management  and  Budget. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  final  amendment  because 
this  amendment  wiU  not  impose  new 
requirements  on  existing  10  CFR  part  50 
licensees.  The  changes  to  physical 
security  are  volimtary  and  should  the 
licensee  decide  to  implement  this 
amendment,  will  be  a  reduction  in 
burden  to  the  licensee.  Therefore,  a 
backfit  analysis  has  not  been  prepared 
for  this  amendment 

List  of  Sul^ects  in  10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials  transportation.  Export,  Import, 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements,  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  73. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sec«.  53, 161,  68  Stat.  930.  948, 
as  amended,  sec.  147,  94  Sui.  780  (42  U.S.C. 
2073,  2167,  2201);  sec.  201.  as  amended,  204,. 
88  SUt  1242,  as  amended,  1245,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  5841, 
5844,  2297f). 

Section  73.1  also  issued  under  sees. 
135. 141.  Pub.  L.  97-425,  96  Stat.  2232, 
2241  (42  U.S.C.  10155, 10161).  Section 
73.37(0  also  issued  under  sec.  301,  Pub. 
L.  96-295,  94  Stat.  789  (42  U.S.C.  5841 
note).  Section  73.57  is  issued  under  sec. 
606,  Pub.  L.  99-399. 100  Stat.  876  (42 
U.S.C.  2169). 

2.  Section  73.55  is  amended  by 
revising  paragraphs  (d)(1).  (d)(4).  (d)(5). 
(d)(7)(i)(A).  and  (d)(8)  to  read  as  foUows: 

S  73.55    Requirements  for  physical 
protection  of  licensed  activities  In  nuclear 
power  reactors  against  radiological 
sabotage. 

(d)  •     •     • 

(1)  The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area.  Identification  and 
search  of  all  individuals  unless 
otherwise  provided  in  this  section  must 
be  made  and  authorization  must  be 
checked  at  these  points.  The  search 
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function  for  detection  of  firearms, 
explosives,  and  incendiary  devices  must 
be  accomplished  through  the  use  of  both 
^rearms  and  explosive  detection 
equipment  capable  of  detecting  those 
devices.  The  licensee  shall  subject  all 
persons  except  bona  fide  Federal.  State. 
and  local  law  enforcement  personnel  on 
o£Gcial  duty  to  these  equipment 
searches  upon  entry  into  a  protected 
area.  Armed  security  guards  who  are  on 
duty  and  have  exited  the  protected  area 
may  reenter  the  protected  area  without 
being  searched  for  firearms.  When  the 
licensee  has  cause  to  suspect  that  an 
individual  is  attempting  to  introduce 
firearms,  explosives,  or  incendiary 
devices  into  protected  areas,  the 
licensee  shall  conduct  a  physical  pat- 
down  search  of  that  individual. 
Whenever  firearms  or  explosives 
detection  equipment  at  a  portal  is  out  of 
service  or  not  operating  satisfactorily, 
the  licensee  shall  conduct  a  physical 
pat-down  search  of  all  persons  who 
would  otherwise  have  been  subject  to 
equipment  searches.  The  individual 
responsible  for  the  last  access  control 
function  (controlling  admission  to  the 
protected  area)  must  be  isolated  within 
a  bullet-resisting  structure  as  described 
in  paragraph  (c)(6)  of  this  section  to 
assure  his  or  her  ability  to  respond  ot 
to  summon  assistance. 
•        •        •        •        • 

(4)  All  vehicles,  except  under 
emergency  conditions,  must  be  searched 
for  items  which  could  be  used  for 
sabotage  purposes  prior  to  entry  into  the 
protected  area.  Vehicle  areas  to  be 
searched  must  include  the  cab,  engine 
compartment,  undercarriage,  and  cargo 
area.  All  vehicles,  except  as  indicated  in 
this  paragraph,  requiring  entry  into  the 
protected  area  must  be  escorted  by  a 
member  of  the  security  organization 
while  within  the  protected  area  and,  to 
the  extent  {iracticable.  must  be  off 
loaded  in  the  protected  area  at  a  specific 
designated  materials  receiving  area  that 
is  not  adjacent  to  a  vital  area.  Escort  is 
not  required  for  designated  licensee 
vehicles  or  licensee-owned  or  leased 
vehicles  entering  the  protected  area  and 
driven  by  personnel  having  unescorted 
access.  Designated  licensee  vehicles 
shall  be  limited  in  their  use  to  onsite 
plant  functions  and  shall  remain  in  the 
protected  area  except  for  operational, 
maintenance,  repair,  security  and 
emergency  purposes.  The  licensee  shall 
exercise  positive  control  over  all  such 
designated  vehicles  to  assure  that  they 
are  used  only  by  authorized  persons  and 
for  authorized  purposes. 

(5)(i)  A  numbered  picture  badge 
identification  system  must  be  used  for 
all  individuals  who  are  authorized 


access  to  protected  areas  without  escort. 
An  individual  not  employed  by  the 
licensee  but  who  require  frequent  and 
extended  access  to  protected  and  vital 
aroas  may  be  authorized  access  to  such 
areas  without  escort  provided  that  he  or 
she  displays  a  licensee-issued  picture 
badge  upon  entrance  into  the  protected 
area  which  indicates: 

(A)  Non-employee  no  escort  required; 

(B)  Areas  to  which  access  is 
authorized;  and 

(C)  The  period  for  which  access  has 
been  authorized. 

(ii)  Badges  shall  be  displayed  by  all 
individuals  while  inside  the  protected 
area.  Badges  may  be  removed  from  the 
protected  area  when  measures  are  in 
place  to  confirm  the  true  identity  and 
authorization  for  access  of  the  badge 
holder  upon  entry  into  the  protected 
area. 


{7)«     •     • 

(!)•     •     • 

(A)  Establish  a  current  authorization 
access  list  for  all  vital  areas.  The  access 
list  must  be  updated  by  the  cognizant 
licensee  manager  or  supervisor  at  least 
once  every  31  days  and  must  be 
reapproved  at  least  quarterly.  The 
licensee  shall  include  on  the  access  list 
only  individuals  whose  specific  duties 
require  access  to  vital  areas  during 
nonemergency  conditions. 

•  •        •        •        • 

(8)  All  keys,  locks,  combinations,  and 
related  access  control  devices  used  to 
control  access  to  protected  areas  and 
vital  areas  must  be  controlled  to  reduce 
the  probability  of  compromise. 
Whenever  there  is  evidence  or  suspicion 
that  any  key,  lock,  combination,  or 
related  access  control  devices  may  have 
been  compromised,  it  must  be  changed 
or  rotated.  The  licensee  shall  issue  keys, 
locks,  combinations  and  other  access 
control  devices  to  protected  areas  and 
vital  areas  only  to  persons  granted 
unescorted  facility  access.  Whenever  an 
individual's  unescorted  access  is 
revoked  due  to  his  or  her  lack  of 
trustworthiness,  reliability,  or 
inadequate  work  performance,  keys, 
locks,  combinations,  and  related  access 
control  devices  to  which  that  person 
had  access,  must  be  changed  or  rotated. 

•  •        •        •        • 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Conunission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  97-31515  Filed  12-1-97;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  614 
RIN  3052-AB78 

Loan  Policies  and  Operations;  Loan 
Sales  Relief 

agency:  Farm  Credit  Administration. 
ACTION:  Direct  final  rule  with 
opportunity  for  comment. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA),  through  the  FCA 
Board  (Board),  issues  a  direct  final  rule 
amending  its  regulations  relating  to  loan 
sales  into  a  secondary  market.  This 
action  conforms  FCA  regulations  to 
recent  statiHory  amendments  to  the 
Farm  Credit  Act  of  1971,  as  amended, 
(Act)  made  by  sections  206  and  208  of 
the  Farm  Credit  System  Reform  Act  of 
1996  (1996  Act).  These  amendments 
provide  that  loans  designated  by  Farm 
Credit  System  institutions  for  sale  into 
a  secondary  market  are  not  subject  to 
minimum  stock  purchase  or  borrower 
rights  requirements. 
DATES:  If  no  significant  adverse 
comment  is  received  on  or  before 
January  2, 1998,  these  regulations  shall 
be  effective  upon  the  expiration  of  30 
days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register.  If 
significant  adverse  comment  is  received, 
the  FCA  will  publish  a  notice  of 
withdrawal  of  the  regulations  and 
indicate  how  the  Agency  expects  to 
proceed  with  further  rulemaking. 
ADDRESSES:  Comments  may  be 
submitted  via  electronic  mail  to  "reg- 
comm9fca.gov"  or  fiacsimile 
transmission  to  (703)  734-5784. 
Comments  also  may  be  mailed  or 
delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  Development 
Division.  Office  of  Policy  Development 
and  Risk  Control.  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090.  Copies  of 
all  communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Development  and 
Risk  Control,  Farm  Qedit 
Administration. 

FOR  FURTHER  MFORMATKM  CONTACT: 
John  J.  Hays,  Policy  Analyst,  Regulation 
Development  Division,  Office  of 
Policy  Development  and  Risk  Control, 
(703)  883-4498.  TDD  (703)  883-4444; 
or 
William  Larsen,  Senior  Attorney,  Legal 
Counsel  Division.  Office  of  General 
Counsel,  (703)  883-4020.  TDD  (703) 
883-4444. 
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SUPPLEMENTARY  INFORMATION:  The  Farm 
Credit  System  Reform  Act  of  1996 ' 
made  significant  changes  in  title  VUI  of 
the  Act.  which  governs  the  secondary 
market  for  agricultiu^l  loans.  The  1996 
Act  also  provided  regulatory  relief  to 
Farm  Credit  System  (PCS)  institutions. 
This  rulemaking  conforms  FCA 
regulations  with  provisions  of  the  1996 
Act  that  grant  relief  from  minimum 
stock  purchase  requirements  and 
borrower  rights  for  Loans  designated  by 
FCS  institutions  for  sale  into  a 
secondary  market." 

I.  Changes  Pursuant  to  Section  206  of 
The  1996  Act 

Section  206  of  the  1996  Act  amended 
section  4.3A  of  the  Act  by  granting  relief 
from  stock  purchase  requirements  for 
loans  designated  for  sale  into  a 
secondary  market.  As  amended,  section 
4.3  A  of  the  Act  establishes  that  an 
institution's  bylaws  may  provide  that: 

(1)  For  loans  made  on  or  after  enactment 
of  section  206  that  are  designated  for 
sale  into  a  secondary  market,  no  voting 
stock  or  participation  certificate 
(collectively,  equity  or  equities) 
purchase  requirement  shall  apply;  and 

(2)  for  loans  made  before  the  enactment 
of  section  206  that  are  sold  into  a 
secondary  market,  all  equities 
purchased  with  respect  to  these  loans 
shall,  subject  to  the  institution  meeting 
its  regulatory  minimum  permanent 
capital  requirements,  be  retired.  Section 
206  further  provides  that  if  such 
designated  loans  are  not  sold  into  a 
secondary  market  within  180  days,  the 
otherwise  applicable  equity  purchase 
requirement  shall  then  apply.  However, 
an  institution's  bylaws  may  provide  that 
if  a  designated  loan  is  subsequenUy  sold 
into  a  secondary  market,  the  equities 
relating  to  the  loan  shall  be  retired. 

Piusuant  to  these  amendments  to 
section  4.3A  of  die  Act,  the  FCA  is 
making  conforming  amendments  to 
§614.4335  pertaining  to  borrower  stock 
requirements.  Amended  §  614.4335(a) 
provides  that,  in  general,  a  borrower 
must  meet  the  institution's  minimum 
borrower  stock  purchase  requirement  as 
a  condition  of  obtaining  a  loan. 
However,  under  amended  §  614.4335(b), 
an  institution's  bylaws  may  provide  that 
the  institution's  minimum  borrower 
stock  purchase  requirement  does  not 
apply  if  a  loan  is  designated,  at  the  time 
the  loan  is  made,  for  sale  into  a 
secondary  market  Amended 
§  614.4335(b)  also  implements  the 
statutory  requirement  that  if  a 
designated  loan  is  not  sold  into  a 
secondary  market  upon  the  expiration  of 
180  days,  the  minimum  borrower  stock 
purchase  requirement  will  apply  to  the 
loan. 


Further  reflecting  the  1996  Act 
amendments  to  section  4.3A  of  the  Act. 
§  614.4335  is  amended  to  add 
provisions  concerning  the  retirement  of 
borrower  stock  for  loans  sold  into  a 
secondary  market.  Amended 
§  614.4335(c)(2)  states  that  an 
institution's  bylaws  may  provide  that  all 
outstanding  voting  stock  held  by  a 
borrower  with  respect  to  a  loan  shall  be 
retired  when  the  loan  is  sold  into  a 
secondary  market.  Thus,  if  the 
institution's  bylaws  so  provide,  if  a 
designated  loan  is  sold  into  a  secondary 
market  after  180  days,  all  outstanding 
stock  with  respect  to  the  loan  shall  be 
retired.  An  institution's  bylaws  also  may 
provide  that  all  stock  held  by  a  borrower 
with  respect  to  a  loan  made  before  the 
enactment  of  the  1996  Act  and  sold  into 
a  secondary  market  shall  be  retired. 

Existing  provisions  of  §  614.4335  that 
require  an  institution  to  meet  minimum 
permanent  capital  requirements  and 
specify  the  treatment  of  loans  sold  with 
or  without  recourse  are  not  affected  by 
the  1996  Act  amendments  and  are 
redesignated  to  §  614.4335(c)(1).  Finally, 
amended  §  614.4335(d)  provides  that 
paragraphs  (b)(1)  and  (c)(2)  apply 
regardless  of  whether  the  institution 
retains  a  subordinated  participation 
interest  in  a  loan  or  pool  of  loans  or 
contributes  to  a  cash  reserve. 


n.  Changes  Pursuant  to  Section  208  of 
The  1906  Act 

Section  208  of  the  1996  Act  amended 
section  4.14A  of  the  Act  by  changing  the 
definition  of  the  term  "loan"  to  exclude 
from  that  definition  loans  designated,  at 
the  time  the  loans  are  made,  for  sale  into 
a  secondary  market.  The  effect  of  this 
statutory  change  is  that  the  borrower 
rights  provisions  of  the  Act  do  not  apply 
to  loans  designated,  at  the  time  the 
loans  are  made,  for  sale  into  a  secondary 
market.'"  As  is  the  case  with  respect  to 
the  reattachment  of  stock  purchase 
requirements  under  section  206  of  the 
1996  Act,  if  a  designated  loan  is  not  sold 
into  a  secondary  market  within  180  days 
of  designation,  borrower  rights  become 
applicable  unless  and  until  the  loan  is 
subsequently  sold  into  a  secondary 
market. 

The  FCA  is  amending  §  614.4336  in 
order  to  conform  it  to  amended  section 
4.14A  of  the  Act.  Amended  §614.4336 
sets  forth  treatment  of  borrower  rights  in 
three  loan  sale  situations:  (1)  Loan  sales 
to  Farm  Credit  System  institutions;  (2) 
loans  designated  for  sale  into  a 
secondary  market;  and  (3)  other  loan 
sales.  Under  amended  §  614.4336(a).  a 
loan  sold  to  another  qualified  lender 
retains  borrower  rights.  Under  amended 
§  614.4336(b),  loans  made  on  or  afler 
February  10, 1996,  that  are  designated  at 


the  time  they  are  made  for  sale  into  a 
secondary  market  are  not  subject  to 
borrower  rights,  unless  the  loan  is  not 
sold  within  180  days  of  the  date  of 
designation.  After  180  days,  borrower 
rights  apply  to  a  designated  loan  unless 
and  until  it  is  subsequentiy  sold  into  a 
secondary  market.  Amended 
§  614.4336(c)  retains  the  notice  and 
relinquishment  provisions  that 
currenUy  apply  to  loan  sales  to  odier 
lenders. 

In  addition  to  amending  the  definition 
of  "loan"  in  section  4. 14A  of  the  Act  to 
remove  borrower  rights  protections  from 
loans  designated  for  sale  into  a 
secondary  market,  section  208(b)  of  the 
1996  Act  applied  the  amended 
definition  of  "loan"  to  section  8.9(b)  of 
the  Act.  effectively  removing  the  section 
8.9(b)  borrower  rights  protections  that 
applied  before  a  loan  was  sold  into  the 
secondary  market  for  agricultural  loans 
established  by  tide  VUI  of  the  Act.  This 
statutory  change  requires  the  removal  of 
current  §  614.4367(b)  to  conform  FCA 
regulations  to  the  amended  Act.  In  ite 
current  form.  §  614.4367(b) 
implemented  section  8.9(b)  of  the  Act 
by  requiring  certain  disclosures  for 
loans  that  will  or  may  be  pooled  for  sale 
into  the  secondary  market.  The  required 
disclosures  included  notice  that  an 
applicant  could  refuse  to  have  his  or  her 
loan  pooled  and  thus  retain  statutory 
borrower  rights. 

Disclosure  was  also  required  that, 
within  3  days  of  commitment,  the 
applicant  had  the  right  to  refuse  to 
allow  the  loan  to  be  pooled.  Because 
section  208  of  die  1996  Act  effectively 
provides  that  borrower  rights  do  not 
apply  to  loans  designated  for  sale  into 
a  secondary  market,  the  disclosures  and 
approvals  required  by  §  614.4367(b)  no 
longer  apply.  Accordingly,  the  FCA  is 
removing  paragraph  (b)  of  §614.4367 
and  redesignating  the  remaining 
paragraphs. 

In  the  event  that  a  designated  loan  is 
not  sold  into  the  secondary  market 
within  180  days,  the  terms  of  die 
borrower's  loan  will  change  in  two 
material  respects.  The  borrower  is 
required  to  purchase  stock,  which  will 
increase  the  effective  interest  rate  on  the 
loan.  The  borrower  wrill  also  be  entiUed 
to  borrower  rights  under  the  Act. 
Institutions  should  ensure  that 
borrowers  fully  understand  their 
obligations  and  rights  at  the  time  the 
loan  is  made.  The  FCA  has  not  included 
special  disclosure  obligations  for  loans 
designated  for  sale  into  the  secondary 
market  because  the  existing 
requirements  of  §  614.4367  are  sufficient 
to  ensure  that  borrowers  are 
appropriately  informed  of:  (1)  Their 
obligation  to  purchase  stock  if  the  loan 
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is  not  sold  as  intended;  (2)  the  change 
in  the  effiactive  interest  rate  resulting 
from  the  stock  purchase  requirement; 
and  (3)  the  borrower  rights  that  will 
apply. 

m.  Direct  Final  Rulemaking 

With  the  promulgation  of  these 
regiilations,  the  FCA  is  using,  for  the 
first  time,  the  "direct  final"  procedure 
for  rulemaiung.  Direct  final  rulemaking 
f>ermits  agencies  to  adopt 
noncontroversial  rules  on  an  expedited 
basis,  without  going  through  the  usual 
proposal  and  final  stages  of  notice-and- 
comment  rulemaking.  Direct  final 
rulemaking  was  recommended  for 
promulgation  of  noncontroversial  rules 
by  the  Administrative  Conference  of  the 
United  States  (ACUS)  in  its 
Recommendation  95—4,  adopted  Jiuie 
15,  1995.  Vice  President  Core  also 
recommended  direct  final  rulemaking  in 
his  report  on  the  National  Performance 
Review  (NPR)  as  a  means  for  agencies  to 
streamline  the  rulemaiung  process.  See 
"Improving  Regulatory  Systems," 
Accompanying  Report  of  the  NPR, 
September,  1993. 

The  FCA  is  committed  to  the  use  of 
innovative  rule-making  techniques  to 
further  its  strategic  goal  of 
implementing  effective  and  efficient 
regulations.  The  FCA  believes  that  the 
use  of  direct  final  rulemaking  in 
appropriate  circumstances  offers  the 
means  to  streamline  the  rulemaking 
process  for  noncontroversial  rules  by 
reducing  the  time  and  resources  needed 
for  development,  review,  clearance,  and 
publication,  while  still  affording  the 
public  adequate  opportunity  to 
comment  on  or  object  to  a  rule. 

In  direct  final  nilemaking,  the  agency 
gives  notice  that  a  rule  will  become  final 
al  a  specified  future  date  unless  the 
agency  receives  significant  adverse 
comment  on  the  rule  during  the 
comment  period  established  in  the 
rulemaking  notice.  The  Administrative 
Procedure  Act,  5  U.S.C.  551-59,  et  seq. 
(APA).  supports  this  streamlined 
technique  of  rulemaking.  Direct  final 
rulemaking  is  justified  under  section 
553(b}(B)  of  the  APA.  Section  553(b)(B) 
is  the  APA's  "good  cause"  exemption 
for  omitting  notice  and  conunent  on  a 
rule  where  an  agency  finds  "that  notice 
and  public  procediue  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  In  direct  final 
rulemaking,  the  agency  finds  that  the 
rule  is  sufficiently  straightforward  and 
noncontroversial  to  make  normal  notice 
and  comment  unnecessary  under  the 
APA.  However,  rather  than  eliminating 
public  comment  altogether,  as  would  be 
permissible  under  section  553(b)(B),  the 
agency  gives  the  public  an  opportunity 


to  rebut  the  agency's  conclusion  that 
public  input  on  the  rule  is  unnecessary. 

Notwithstanding  this  "good  cause" 
rationale  under  section  553(b)(B),  direct 
final  rulemaking  also  meets  the  basic 
notice-and-comment  requirements  of 
the  APA,  although  the  timing  and 
format  of  notice  and  opportunity  for 
comment  necessarily  differs  fitim  a 
typical  notice-and-comment 
rulemaking.  If,  during  the  comment 
period  provided,  the  agency  receives  a 
significant  adverse  comment  on  a  direct 
final  rule,  the  agency  commits  to 
withdraw  the  rule  and  may  either  issue 
another  direct  final  rule  or  promulgate 
the  rule  in  proposed  form.  A  significant 
adverse  comment  is  defined  as  one 
where  the  commenter  explains  why  the 
rule  would  be  inappropriate,  including 
challenges  to  the  rule's  underlying 
premise  or  approach,  or  would  be 
ineffective  or  unacceptable  without  a 
change.  In  general,  a  significant  adverse 
comment  would  raise  an  issue  serious 
enough  to  warrant  a  substantive 
response  from  the  agency  in  a  notice- 
and-conunent  proceeding. 

The  FCA  believes  that  the  secondary 
market  loan  sale  amendments  fit  the 
category  of  rules  appropriate  for  direct 
final  rulemaking.  These  changes  merely 
conform  the  regulations  to  the  1996  Act. 
The  changes  remove  or  amend  current 
regulatory  requirements  that  do  not 
reflect  the  changes  in  the  Act.  As  such, 
the  changes  are  straightforward  and 
noncontroversial.  For  these  reasons,  the 
FCA  does  not  anticipate  that  there  will 
be  significant  adverse  comment  on  this 
rulemaking.  Nonetheless,  in  keeping 
with  the  procedures  recommended  by 
ACUS  for  direct  final  rulemaking,  the 
FCA  is  providing  a  30-day  period  from 
publication  diiring  which  members  of 
the  public  may  comment  on  the  rule.  If 
significant  adverse  comment  is  received 
during  the  comment  period,  the  FCA 
will  publish  a  notice  of  withdrawal  of 
the  rule  that  will  also  indicate  how 
further  rulemaking  will  proceed,  ff  no 
significant  adverse  comment  is  received, 
the  FCA  will  publish  its  customary 
notice  of  the  effective  date  of  the  rule 
following  the  required  Congressional 
waiting  period  under  section  5.17(c)(1) 
of  the  Act. 

List  of  Subjects  in  12  CFR  Part  S14 

Agriculture,  Banks,  banking.  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements,  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  part  614  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 


PART  614— LOAN  POUaES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
is  revised  to  read  as  follows: 

Anthority:  42  U.S.C.  4012a,  4104a.  4104b, 
4106,  and  412B;  sees.  1.3,  1.5, 1.6, 1.7, 1.9, 
1.10,  2.0.  2.2.  2.3,  2.4,  2.10,  2.12.  2.13.  2.15. 
3.0,  3,1,  3.3.  3.7,  3.8.  3.10.  3.20,  3.28.  4.3A, 

4.12,  4.12A,  4.13,  4.13B,  4J4,  4.14A,  4.14C, 
4.14D,  4.14E.  4.18,  4.18A,  4.19,  4.36,  4.37, 
5.9.  5.10.  5.17,  7.0,  7.2,  7.6,  7.7,  7.8.  7.12, 

7.13,  8.0,  8.5,  8.9  of  the  Farm  Credit  Act  (12 
U.S.C.  2011,  2013,  2014.  2015,  2017,  2018. 
2019,  2071,  2073.  2074,  2075,  2091,  2093, 
2094,  2096,  2121,  2122.  2124,  2128,  2129, 
2131.  2141.  2149,  2154a,  2183,  2184,  2199, 
2201,  2202.  2202a.  2202c,  2202d,  2202e, 
2206,  2206a.  2207,  2219a,  2219b,  2243,  2244, 
2252.  2279a,  2279a-2,  227gb.  2279b-l. 
2279b-2,  2279f,  2279f-l.  2279aa.  2279aa-5. 
2279aa-9);  sac.  413  of  Pub.  L.  100-233,  101 
SUt.  1568, 1639. 

Subpart  H — Loan  Purchasas  and  Sales 

2.  Sections  614.4335  and  614.4336  are 
revised  to  read  as  follows: 

S  014.4336    Borroww  stock  roquirmnents. 

(a)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  borrower 
shall  meet  the  institution's  minimum 
borrower  stock  purchase  requirements 
as  a  condition  of  obtaining  a  loan. 

(b)  Loans  designated  for  sale  into  a 
secondary  market.  (1)  An  institution's 
bylaws  may  provide  that  the 
institution's  minimum  borrower  stock 
purchase  requirements  do  not  apply  if  a 
loan  is  designated,  at  the  time  it  is 
made,  for  sale  into  a  secondary  market 

(2)  If  a  loan  designated  for  sale  under 
paragraph  (bHl)  of  this  section  is  not 
sold  into  a  secondary  market  during  the 
180-day  period  that  begins  on  the  date 
of  designation,  the  institution's 
minimum  borrower  stock  purchase 
requirements  shall  apply. 

(c)  Retirement  of  borrower  stock.  (1)  In 
general.  Borrower  stock  may  be  retired 
only  if  the  institution  meets  the 
minimum  permanent  capital 
requirements  imposed  by  the  FCA 
pursuant  to  the  Act  or  regulations  and, 
except  as  provided  in  paragraph  (c)(2)  of 
this  section,  in  accordance  with  the 
following: 

(i)  Borrower  stock  may  be  retired  if 
the  entire  loan  is  sold  without  recourse, 
provided  that  when  the  loan  is  sold 
without  recourse  to  another  Farm  Credit 
System  institution,  the  borrower  may 
elect  to  hold  stock  in  either  the  selling 
or  purchasing  institution. 

(ii)  Borrower  stock  may  not  be  retired 
when  the  entire  loan  is  sold  with 
recourse. 

(iii)  When  an  interest  in  a  loan  is  sold 
without  recourse,  a  proportionate 
amoimt  of  borrower  stock  may  be 
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retired,  but  in  no  event  may  stock  be 
retired  below  the  institution's  minimum 
stock  purchase  requirements  for  the 
interest  retained. 

(iv)  If  an  institution  repurchases  a 
loan  on  which  the  stock  has  been 
retired,  the  borrower  shall  be  required  to 
repurchase  stock  in  the  amount  of  the 
minimum  stock  purchase  requirement. 

(2)  Loans  sold  into  a  secondary 
market.  An  institution's  bylaws  may 
provide  that  all  outstanding  voting  stock 
held  by  a  borrower  with  respect  to  a 
loan  shall  be  retired  when  the  loan  is 
sold  into  a  secondary  market. 

(d)  Applicability.  In  the  case  of  a  loan 
sold  into  a  secondary  market  under  title 
VIII  of  the  Act,  paragraphs  (b)(1)  and 
(c)(2)  of  this  section  apply  regardless  of 
whether  the  institution  retains  a 
subordinated  participation  interest  in  a 
loan  or  pool  of  loans  or  contributes  to 
a  cash  reserve. 

§  61 4.4336    Borrower  rights  In  connection 
with  loan  sales. 

(a)  Loan  sales  to  Farm  Credit  System 
institutions.  Loans  made  by  qualified 
lenders  (as  defined  in  section 
4.14A(a)(6)  of  the  Act)  and  interests  in 
such  loans  that  are  sold  to  other 
qualified  lenders  are  subject  to  the 
borrower  rights  provisions  of  title  IV  of 
the  Act. 

(b)  Loans  designated  for  sale  into  a 
secondary  market.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  the  borrower  rights  provisions 
of  sections  4.14,  4.14A,  4.14B,  4.14C, 
4.14D,  and  4.36  of  the  Act  do  not  apply 
to  a  loan  made  on  or  after  February  10, 
1996,  that  is  designated  for  sale  into  a 
secondary  market  at  the  time  it  is  made. 

(2)  If  a  loan  designated  for  sale  under 
paragraph  (b)(1)  of  this  section  is  not 
sold  into  a  secondary  market  during  the 
180-day  period  that  begins  on  the  date 
of  designation,  the  borrower  rights 
provisions  specified  as  inapplicable 
pursuant  to  paragraph  (b)(1)  of  this 
section  shall  apply,  provided  that  if  the 
loan  is  subsequently  sold  into  a 
secondary  market,  the  borrower  rights 
specified  in  paragraph  (b)(1)  of  this 
section  become  inapplicable  beginning 
on  the  date  of  the  subsequent  sale. 

(c)  Other  loan  sales.  (1)  Except  for 
loans  sold  to  another  Farm  Credit 
institution  or  designated  for  sale  into  a 
secondary  market,  a  qualified  lender 
must  comply  with  one  of  the  following 
two  requirements  before  selling  a  loan 
or  interest  in  a  loan  that  is  subject  to  the 
borrower  rights  provisions  of  title  IV  of 
the  Act: 

(i)  Include  provisions  in  the  contract 
with  the  borrower,  or  a  written 
modification  thereto,  that  ensure  that 
the  purchaser  of  the  loan  will  be 


obligated  to  accord  the  borrower  the 
same  rights  qualified  lenders  must 
provide  under  the  Act;  or 

(ii)  Obtain  from  the  borrower  a  signed 
written  consent  to  the  sale  that 
explicitly  states  that  the  borrower 
relinquishes  the  statutory  borrower 
rights.  The  consent  to  the  loan  sale  and 
the  relinquishment  of  the  borrower 
rights  shall  have  no  effect  until  the  loan 
is  actually  sold  and  shall  be  ineffective 
in  the  event  that  the  lender  or  any  other 
Farm  Credit  System  institution 
repurchases  the  loan  or  any  interest 
therein. 

(2)  Before  obtaining  the  borrower's 
consent  to  the  sale  of  the  loan  and  the 
relinquishment  of  borrower  rights 
pursuant  to  paragraph  (c)(l)(ii)  of  this 
section,  the  lending  institution  shall 
disclose  in  writing  to  the  borrower: 

(i)  A  full  and  complete  description  of 
the  statutory  rights  that  the  borrower  is 
asked  to  relinquish; 

(ii)  Any  changes  in  the  loan  terms  or 
conditions  that  will  occiir  if  the  loan  is 
not  sold;  and 

(iii)  The  fact  that  the  relinquishment 
of  the  statutory  borrower  rights  v»rill  not 
become  effective  imless  the  loan  is 
actually  sold  and  shall  become 
ineffective  in  the  event  that  the  lender 
or  any  other  Farm  Credit  System 
institution  repurchases  the  loan  or  any 
interest  therein. 

(3)  The  making  of  a  loan  may  not  be 
conditioned  on  the  borrower's  consent 
to  its  sale  and  relinquishment  of 
statutory  borrower  rights. 

Subpart  K— Disclosure  of  Loan 
Information 

S  614.4367    [Amended] 

3.  Section  614.4367  is  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (c)  through  (e) 
as  paragraphs  (b)  through  (d). 

Dated:  November  24, 1997. 
Nan  P.  Mitchem, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 


(FR  Doc.  97-31569  Filed  12-1-97;  8:45  am] 

BtUJNQ  CODE  6705-01-P 


'Pub.  L.  104-105  (February  10, 1996). 

"Generally,  for  each  loan  made  by  a  qualified 
lender,  a  borrower  is  subject  to  minimum  stock 
purchase  requirements  of  2  percent  of  the  loan  or 
Si. 000.  whichever  is  less.  The  borrower  rights 
provisions  of  the  Act  impose  certain  disclosure  and 
other  obligations  on  lenders. 

'"  The  specific  borrower  rights  under  the  Act  that 
are  affected  by  the  section  4.14A  definitional 
change  include  reconsideration  of  actions  (sec. 
4.14),  restructuring  distressed  loans  (sec.  4.14A). 
effect  of  restructuring  on  borrower  stock  (sec. 
4.14B),  review  of  restructuring  denials  (sec.  4.14C). 
protection  of  borrowers  who  meet  all  loan 
obligations  (sec.  4. 140),  and  right  of  first  refusal 
(sec.  4.36). 

As  enacted,  the  language  of  section  208  of  the 
1996  Act  amending  the  definition  of  "loan"  leaves 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  93P-0448] 

Food  Labeling;  Serving  Sizes; 
Reference  Amount  for  Salt,  Salt 
Substitutes,  Seasoning  Salts  (e.g., 
Qariic  Salt) 

agency:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
nutrition  labeling  regulations  to  change 
the  reference  amoimt  customarily 
consumed  per  eating  occasion  for  the 
food  category  "Salt,  salt  substitutes, 
seasoning  salts  (e.g.,  garlic  salt)"  from  a 
weight-based  reference  amount  of  1 
gram  (g)  to  a  volume-based  reference 
amount  of  1/4  teaspoon  (tsp).  This 
action  is  necessary  to  provide 
consistency  with  the  agency's  criteria 
for  determining  volume-ljased  versus 
weight-based  reference  amounts  for  all 
product  categories. 
DATES:  Effective  January  1,  2000.  This 
regulation  applies  to  all  affected 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  this  date. 
Voluntary  compliance  may  begin 
January  2, 1998.  Written  comments  on 
the  information  collection  provisions 
should  be  submitted  by  January  2, 1998. 
ADDRESSES:  Submit  written  comments 
on  the  information  collection  provisions 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  New 
Executive  Office  Bldg.,  725  17th  St. 


no  doubt  that  Congress  intended  to  include  the 
section  4.36  borrower's  right  of  first  refusal  among 
the  borrower  rights  that  become  inapplicable  when 
a  loan  is  designated  for  sale  into  a  secondary 
market  This  is  consistent  with  section  8.9(a)  of  the 
Act,  which  specifically  exempts  loans  pooled  under 
title  VIII  from  section  4.36  borrower  rights. 
However,  section  208  of  the  1996  Act  did  not 
amend  the  introductory  paragraph  of  section 
4.14A(a).  which  limits  the  applicability  of  the 
section's  definitions  to  those  "used  in  this  part  (C 
of  title  rV)."  Since  section  4.36  is  located  in  part 
G  ("Miscellaneous  ")  of  title  IV.  it  could  technically 
be  argued  that  the  amended  definition  of  "loan" 
does  not  apply  to  section  4.36.  Notwithstanding  this 
apparent  drafting  inconsistency,  the  FCA  believes 
Congressional  intent  is  clear  and  interprets  the  1996 
Act  to  exempt  loans  designated  for  sale  into  a 
secondary  market  from  the  section  4.36  borrower's 
right  of  first  refusal. 
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NW..  nn.  10235,  Washington,  DC  20503. 
Attn:  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  M.  Anderson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
165),  Food  and  Drug  Administration. 
.  200  C  St.  SW.,  Washington.  DC  20204, 
202-205-5662. 

SUPPI.aiENTARY  MFORMATKM: 

L  Background 

A.  The  Nutrition  Labeling und 
Education  Act  of  1990 

On  November  8.  1990,  Congress 
passed  the  Nutrition  Labeling  and 
Education  Act  (the  1990  amendments). 
This  statute  amended  the  Federal  Food, 
Drug,  and  Cosmic  Act  (the  act)  in 
section  403(q)(l)(A)(i)  to  require  that 
virtually  all  foods  bear  nutrition 
information  that  is  based  on  a  serving 
size  that  reflects  the  amount  of  food  that 
is  customarily  consumed  and  that  is 
expressed  in  a  common  household 
measure  appropriate  to  the  food  (21 
U.S.C.  343(q)(l)(A)(i).  added  to  the  act 
by  section  2(a)  of  the  1990 
amendments).  The  new  law  also 
directed  FDA  to  adopt  regulations  that 
establish  standards  to  define  serving 
sizes  (section  2(b)(1)(B)  of  the  1990 
amendments). 

After  extensive  notice-and-comment 
rulemaking,  the  agency  published  final 
rules  implementing  the  1990 
amendments.  In  part,  these  rules 
established  "reference  amounts 
customarily  consumed  per  eating 
occasion"  (reference  amounts)  for  use 
by  industry  as  the  basis  for  serving  sizes 
for  most  foods.  With  regard  to  salt 
products,  the  agency  concluded  that  1  g 
was  the  appropriate  reference  amount 
for  "Salt,  salt  substitutes,  seasoning  salts 
(e.g.,  garlic  salt)"  (58  FR  2229  at  2297. 
January  6, 1993). 

In  addition,  in  discussing  a  different 
■food  category,  FDA  outlined  the 
circumstances  in  which  a  weight-based 
reference  amount  would  not  adequately 
reflect  the  amount  of  food  customarily 
consumed  per  eating  occasion 
(Comment  20,  58  FR  2229  at  2238).  The 
agency  stated  that  weight-based 
reference  amounts  are  not  appropriate 
when  foods  within  a  product  category 
vary  considerably  in  density,  i.e.,  there 
is  a  density  difference  of  25  percent  or 
more  among  the  products  in  the 
category  (see  §  101.12(e)  (21  CFR 
101.12(e))).  and  when  the  customarily 
consumed  amounts  for  different 
products  are  more  uniform  when 
expressed  in  volume  than  in  weight 


B.  Petition  to  Modify  the  Reference 
Amount  for  Salt  Products 

In  November  of  1993,  FDA  received  a 
petition  requesting  that  it  change  the 
reference  amount  for  salt  firom  a  weight- 
based  reference  amount  of  "1  g"  to  a 
density-adjusted  reference  amount  to  be 
listed  as  "x  g  - 1/4  tsp."  The  petition 
included  the  results  of  a  consumer 
study  of  consumption  patterns  of 
regular  salt  and  low-density  salt  and 
analytical  data  comparing  the  physical 
properties  (including  density)  of  regular 
salt  and  low-density  salt. 

In  response  to  a  request  bom  the 
agency,  the  petitioner  submitted 
supplemental  materials  consisting  of 
information  regarding  the  protocol,  data 
tabulation,  and  results  of  the  consumer 
study  it  had  submitted,  including  an 
independent  evaluation  of  the  results 
and  conclusions. 

FDA  received  one  comment 
requesting  that  the  agency  reject  the 
petition.  The  comment  argued  against 
granting  the  petition,  questioned  the 
consumer  study  data,  and  disagreed 
with  the  results  and  ccmclusions 
contained  in  the  petition.  The  agency 
received  comments  from  the  petitioner 
that  responded  to  the  arguments 
presented  in  this  comment. 

After  reviewing  the  information  in  the 
petition,  the  supplemental  submission, 
and  the  comments,  FDA  determined 
that  the  petitioner  had  made  a  prima- 
facie  case  that  a  volume-based  reference 
amount  of  1/4  tsp  for  salt  is  more 
appropriate  than  the  weight-based 
reference  amount  of  1  g  that  FDA 
adopted  in  1993.  Therefore,  in 
accordance  with  21  CFR  10.30(e)(2)(i). 
in  the  Federal  Register  of  July  21, 1995 
(60  FR  37616),  FDA  issued  a  proposed 
rule  (hereinafter  referred  to  as  "the 
proposed  rule  on  salt  products")  to 
change  the  reference  amount  for  "Salt, 
salt  substitutes,  seasoning  salts  (e.g., 
garlic  salt)"  from  a  weight-based 
reference  amount  of  "1  g"  to  a  volume- 
based  reference  amoimt  of  "1/4  tsp." 
The  agency  requested  comments  on 
whether  low-density  salt  products 
should  be  required  to  disclose  clearly 
that  they  contain  more  air  than 
conventional  or  regular  salt  products, 
and,  if  so,  on  what  kind  of  descriptive 
terms  would  convey  this  information  in 
a  manner  that  is  clear  and 
nonmisleading  for  consumers. 

This  final  rule  responds  to  the 
comments  FDA  received  in  response  to 
the  proposed  rule  on  salt  products. 

n.  Review  of  Comments 

FDA  received  and  reviewed  four 
responses  to  the  proposed  rule  on  salt 
products,  each  of  which  contained  one 


or  more  comments.  Two  responses  were 
received  before  and  two  after  the  close 
of  the  comment  period.  The  two  late 
comments  discussed  data  and  reiterated 
arguments  contained  in  other 
comments. 

A.  Consumer  Study  of  Consumption 
Patterns  of  Regular  Versus  Low-Density 
Salt 

1.  One  comment  noted  that  the 
original  questionnaires  from  the 
consumer  study  submitted  by  the 
petitioner  were  no  longer  available,  so 
an  independent  assessment  of  the  data 
is  no  longer  possible.  The  comment 
objected  to  using  results  and  relying  on 
conclusions  that  were  based  on 
summaries  of  the  questionnaires. 

Before  acting  on  the  petition,  FDA 
specifically  requested  and  received 
additional  study  data  and  summary 
tables  that  were  not  contained  in  the 
original  petition  (Docket  93P-0448/REF 
1)  *.  The  agency  reviewed  the  study  data 
and  assessed  the  quality  of  the  study 
design  and  the  independent  verification 
process.  The  agency  tentatively 
concluded  that  the  consumer  research 
was  a  reasonably  well-controlled 
experim«it  that  met  the  scientific 
standards  for  the  type  of  studies  that  can 
be  used  to  determine  household  salt 
consumption'  (Ref.  1). 

The  study  was  conducted  in  1982  by 
an  independent  company  (Ref.  1). 
Furthermore,  the  study  results  were 
authenticated  by  a  separate  marketing 
consulting  firm  and  by  an  independent 
consultant.  Section  101.12(h)  does  not 
require  submission  of  raw  data 
questionnaires  for  serving  size  petitions. 
The  agency  is  satisfied  with  these  salt 
consumption  data  and  results  because 
the  data  were  independenUy  gathered 
and  compiled,  and  the  study  results 
were  independenUy  verified.  The 
comment  presented  no  basis  for 
questioning  the  work  done  on  the  study. 

The  agency  concludes  that  the 
absence  of  the  original  questionnaires  is 
not  significant,  and  that  it  is  appropriate 
to  rely  on  the  results  of  the  consumer 
study  to  represent  consumption  of 
regular  and  low-density  salts. 

2.  One  comment  objected  to  the  short- 
term  (3  weeks)  nattire  of  the  consumer 


'  The  agency  filed  these  materials  in  Docket  93P- 
0448.  where  they  are  identified  as  "REF  1."  As 
discussed  further  in  section  II. O.  of  this  document, 
Exhibit  E  was  removed  from  the  original 
submission. 

^  In  this  document,  the  agency  is  citing  relevant 
material  to  Serving  Sizes;  Reference  Amount  for 
Salt  and  Salt  Substitutes,  Seasoning  Salts  (e.g.. 
Garlic  Salt)  that  originally  appeared  in  Ref.  2  of  the 
proposed  rule  on  salt  products  that  appeared  in  the 
Federal  Register  of  luly  21,  1995  (60  FR  37616  at 
37620).  (See  Docket  No.  93P-0448.)  For  the 
convenience  of  the  reader  the  materials  are 
contained  in  "Ref.  1"  of  this  document. 
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study,  suggesting  that  it  is  likely  that 
some  consumers  newly  exposed  to  a 
low-density  salt  product  would  initially 
use  less  (by  habit)  and,  eventually, 
could  adjust  the  amount  used  to  attain 
the  desired  salt  flavor.  The  comment 
suggested  that  the  adjustment  period 
may  not  occur  quickly  and  could  be 
sufficient  to  distort  the  results  of  a  3- 
week  study. 

In  an  agency  review  of  the  petition, 
FDA  considered  concerns  about  the 
length  of  the  study  (a  6-week  study 
period  consisting  of  two  consecutive  3- 
week  periods,  with  each  household 
receiving  low-density  salt  during  one  of 
the  two  3-week  periods)  (Ref.  1),  FDA 
considered  the  possibility  that  a  3-week 
period  might  not  be  sufficient  to 
estimate  long  term  change  in  salt 
consumption  when  using  a  low-density 
salt  product,  and  that  salt  consumption 
might  change  over  a  longer  time  period. 

The  agency  noted  in  the  review  that 
the  test  product  ratings  revealed  that  the 
participants  in  the  study  did  not  report 
a  sense  of  deprivation  when  using  the 
low-density  salt  that  would  cause  them 
to  increase  the  volume  of  salt  they 
consumed  (Ref.  1).  Consumption  of  both 
regular  and  Low-density  salts  increased 
substantially  over  the  course  of  the 
study  (Ref.  1).  The  increases  in 
consiunption  of  the  two  types  of  salt 
were  not  significantly  different. 

The  comment  did  not  take  issue  with 
any  of  these  findings  of  the  study.  The 
comment  merely  made  general 
allegations  about  the  length  of  the  study 
and  its  ability  to  make  valid  findings. 
FDA  finds  no  merit  to  these  general 
allegations  given  the  findings  of  the 
study.  Both  the  absence  of  a  sense  of 
deprivation  in  those  using  the  low- 
density  salt  and  the  fact  that  the 
increase  in  consumption  of  low-density 
salt  was  consistent  with  the  increase  in 
consumption  of  regular  salt  suggest  that 
the  level  of  consumption  of  this  product 
is  likely  to  persist.  Therefore,  FDA  can 
find  nothing  in  this  study  to  support  the 
view  that  its  results  were  not 
representative  of  long-term  use  of  low- 
density  salt. 

3.  One  comment  stated  that  the 
petitioner  sponsored  two  studies  and 
combined  the  data  to  determine  the 
amount  of  low-density  salt  used.  The 
comment  asserted  that,  by  combining 
the  data  from  two  studies,  the 
consumption  figures  for  each  individual 
study  have  be^n  irretrievably  blended, 
and  the  amounts  of  low-density  salt 
used  in  each  of  the  two  separate  studies 
are  not  available.  The  comment  stated 
that  FDA  should  be  concerned  about 
this  unconventional  handling  of  data 
because  reporting  combined  data 
suggests  that  direct  consumption 


comparisons  did  not  support  the 
conclusions  desired  by  the  study's 
sponsor. 

FDA  does  not  agree  that  the  petitioner 
submitted  data  from  two  studies,  or  that 
the  data  from  separate  studies  were 
incorrecUy  combined.  The  agency  notes 
that  in  1982.  the  petitioner  conducted  • 
one  study  of  320  households  of  salt 
users,  using  a  multi-level  design.  The 
comment  misinterpreted  the  two  levels 
of  the  research  design  to  be  two  separate 
studies.  On  one  level  of  the  design,  data 
bom  208  households  in  the  sample  were 
used  to  compare  consumption  of  low- 
density  salt  that  was  labeled  as  regular 
salt  to  consimiption  of  regular  salt 
labeled  as  such.  On  another  level,  da^ 
from  112  of  the  households  in  the 
sample  were  used  to  compare 
consumption  of  low-density  salt  that 
was  labeled  as  reduced-sodium  salt  to 
consumption  of  low-density  salt  that 
was  labeled  as  regular  salt.  Thus,  the 
study  provided  data  describing 
consumption  of  three  forms  of  salt:  (1) 
Low-density  salt  labeled  as  reduced- 
sodium  salt;  (2)  low-density  salt  labeled 
as  regular  salt;  and  (3)  regular  salt 
labeled  as  such. 

Based  on  the  study  results,  FDA  has 
determined  that  the  available  data  and 
information  are  adequate  to  verify  that 
all  data  that  describe  consumption  of 
low-density  salt  are  similar  and  are 
considerably  lower  on  a  weight  basis 
than  those  that  describe  consumption  of 
regular  salt.  The  data  show  that,  for  320 
households,  the  average  amounts 
consimied  per  household  over  the  3- 
week  period  of  the  survey  were  as 
follows:  (1)  170.51  g  for  low-density  salt 
labeled  as  reduced-sodium  salt;  (2) 
168.8  g  for  low-density  salt  labeled  as 
regular  salt;  and  (3)  285.75  g  for  regular 
salt  labeled  as  such.  The  petitioner 
stated,  and  FDA  verified,  that 
participants  used  significantly  less  (41 
percent)  low-density  salt  than  regular 
salt. 

Thus,  FDA  concludes  that  there  was 
a  single  study  that  provided  adequate 
data  to  determine  comparative 
consumption  of  low-density  salt  and 
regular  salt,  and  that  the  procedures 
used  in  analysis  of  the  data  were  valid. 


B.  Weight-Based  Versus  Volume-Based 
Reference  Amount  for  Salt.  Salt 
Substitutes,  Seasoning  Salts  (e.g.,  Garlic 
Salt) 


4.  One  comment  objected  to  using  the 
findings  of  the  consumer  study  as  the 
basis  for  changing  from  a  weight-based 
to  a  volimie-based  reference  amount. 
The  comment  stated  that  conclusions 
drawn  from  the  data  submitted  in  the 
petition  do  not  demonstrate  that  salt 
consumption  is  more  uniform  when 


expressed  in  terms  of  volume  than  in 
terms  of  weight.  The  comment  also 
objected  to  FDA's  policy  of  establishing 
volume-based  reference  amounts 
whenever  a  25-percent  density  variance 
is  established  by  the  manufacturer  of  a 
single  product.  The  comment  contended 
that  this  policy  is  an  invitation  to  any 
food  manufactiuer  to  extend  a  product 
with  25  percent  or  more  air  and  thereby 
to  become  eligible  for  special  regulatory 
treatment. 

Another  comment  supported  a 
volume-based  reference  amount  for  salt, 
noting  that  some  seasoning  salts  that  are 
lighter  in  density  than  regular  salt  must 
declare  the  serving  size  as  "1/2  tsp." 
The  comment  stated  that  the  proposed 
change  to  "1/4  tsp"  would  "make 
seasoning  salt  usage  more  consistent 
overall  regardless  of  the  density  of  the 
salt  or  salt  blend,"  would  standardize 
information  for  spices  and  seasonings, 
and  would  be  consistent  with  the 
current  reference  amount  for  spices  and 
herbs  (which  is  1/4  tsp  or  0.5  g  if  not 
measurable  by  tsp).  The  comment  did 
not  provide  data  to  support  the  density 
differences  among  various  seasoning 
salts. 

The  1990  amendments  require  that 
nutrition  information  be  based  on  a 
serving  size  that  reflects  the  amount  of 
food  customarily  consumed,  expressed 
in  a  common  household  measure 
appropriate  to  the  food.  As  stated  in  the 
final  rule  on  serving  sizes  (Comment  20, 
58  FR  2229  at  2238).  FDA  used  weight- 
based  reference  amoimts  except  in  those 
instances  in  which  it  was  demonstrably 
inappropriate  to  do  so.  The  agency 
outlined  the  circumstances  in  which  a 
weight-based  reference  amoimt  would 
not  adequately  reflect  the  amotmt  of 
food  customarily  consimied  per  eating 
occasion.  FDA  provided  for  volume- 
based  reference  amounts  in  cases  in 
which:  (1)  The  product  can  easily  be 
measured  by  volume;  (2)  the  density  of 
foods  within  the  product  category  varies 
widely;  and  (3)  the  amount  customarily 
consumed  is  more  uniform  when 
expressed  as  a  volume  than  as  a  weight. 
For  products  meeting  these  criteria, 
volume-based  reference  amounts  ensure 
that  serving  sizes  will  more  accurately 
reflect  the  amounts  customarily 
consumed  in  accordance  with  the 
requirements  of  the  statute. 

FDA  has  applied  this  approach  to  all 
products  that  meet  the  three  criteria 
listed  previously  (e.g.,  to  mixed  dishes 
measurable  with  a  cup  (Comment  20.  58 
FR  2229  at  2238).  to  peanut  butter 
(Comment  108.  58  FR  2229  at  2263).  and 
to  waffles  (Comment  138,  58  FR  2229  at 
2263)).  This  policy  provides  for  serving 
sizes  that  accurately  reflect 
consumption,  the  regulatory  standard.  It 
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does  not  represent  special  regulatory 
treatment  of  aerated  food  products  as 
one  conunent  asserted. 

As  stated  in  the  proposed  rule  on  salt 
products  (60  FR  37616  at  37618)  and 
acknowledged  in  the  comments,  salt 
products  can  be  measured  by  volimie. 
Furthermore,  the  density  difference 
between  regular  salt  and  low-density 
salt  is  significant  (33  percent)  and 
demonstrates  that  the  densities  of 
products  within  the  category  vary 
widely.  • 

In  determining  whether  people 
consume  similar  volumes,  rather  than 
similar  weights,  of  regular  and  low- 
density  salt,  FDA  first  considered  the 
consimier  study  data  submitted.  FDA 
reviewed  the  mean  and  standard  error 
for  the  consiunption  of  regular  salt 
labeled  as  such,  low-density  salt  labeled 
as  regular  salt,  and  low-density  salt 
labeled  as  reduced-sodium  salt  (Ref.  1). 
The  agency  noted  that,  on  a  per 
household  basis,  consumption  of  the 
low-density  salt  product  was  4 1  percent 
lower  by  weight  than  consumption  of 
the  regular  salt  product.  Because  low- 
density  salt  is  33  percent  lower  in 
density  than  regular  salt,  FDA 
calculated  that  consumption  of  the  low- 
density  salt  product  was  11  percent 
lower  by  volume  than  consumption  of 
the  regular  salt  product  (Ref  2).  Thus, 
because  the  percent  discrepancy  is  less 
on  a  volume  basis  than  on  a  weight 
basis  (11  percent  versus  41  percent),  the 
study  data  support  that  salt 
consumption  is  more  consistent  when 
expressed  on  a  volume  rather  than  on  a 
weight  basis. 

Based  on  the  standard  that  FDA 
established  in  1993  on  whether  to  use 
a  weight-based  or  a  volume-based 
reference  amount  and  on  the  consumer 
study  data  that  were  not  available  to  the 
agency  in  1993,  FDA  concludes  that  a 
volume-based  reference  amount  is 
appropriate  for  salt,  salt  substitutes,  and 
seasoning  salts  because,  in  addition  to 
the  fact  that  salt  products  can  be 
measiued  by  volume  and  vary  vridely  in 
density,  such  a  reference  amount  more 
accurately  reflects  consumption  of  salt 
and  salt  products  and  provides  greater 
consistency  in  the  labeling  of  all  salts, 
salt  substitutes,  seasoning  salts,  spices, 
and  herbs. 

5.  One  comment  stated  that,  although 
most  recipes  and  cookbooks  list  specific 
volume  measurements  for  salt,  other 
recipes  and  cooking  instructions  state 
that  the  user  should  "salt  to  taste"  or 
"correct  the  seasoning."  The  comment 
included  several  articles  and  studies 
supporting  FDA's  initial  position  that  a 
weight-based  reference  amoufit  is 
appropriate  because  many  consumers 
salt  "to  taste."  These  studies  indicated 


that:  (1)  Many  shoppers  (56  percent) 
modify  recipes,  and  more  than  half  cook 
without  recipes  at  times;  (2)  table  salt 
practices  vary  with  some  people  adding 
salt  before  tasting  (by  habit)  and  some 
adding  salt  after  tasting  (to  taste);  (3) 
when  people  were  restricted  firom  using 
table  salt,  some  compensated  by 
increasing  the  salt  added  during 
cooking;  and  (4)  when  individuals  were 
provided  meals  containing  little  or  no 
salt,  the  table  salt  usage  increased. 

The  comment  also  objected  to 
statements  made  by  the  petitioner 
comparing  solubility  and  taste  of  regular 
sail  and  low-density  salt.  The  comment 
noted  that  the  petitioner  submitted  no 
sensory  data  with  the  petition.  The 
conunent  included  study  data  from  a 
taste  panel  that  showed  that  four  out  of 
five  respondents  reported  that  biscuits 
and  scrambled  eggs  made  with  regular 
salt  tasted  saltier  than  biscuits  and 
scrambled  eggs  made  with  the  same 
volume  of  low-density  salt. 

The  comment  concluded  that  nothing 
was  presented  in  the  petition  to  alter  the 
logic  of  FDA's  initial  determination  that 
people  use  ingredients  such  as  salt  or 
sugar  "to  attain  the  level  of  sweetness  or 
saltiness  they  desire"  (58  FR  2229  at 
2260).  The  comment  concluded  that  the 
reference  amount  for  salt  products 
should  be  based  on  weight  to  maintain 
the  same  level  of  saltiness. 

FDA  has  reviewed  the  studies, 
articles,  and  cookbook  information  cited 
in  the  comments.  It  appears  that  there 
is  considerable  variability  in  how 
consumers  use  salt.  The  information 
supports  that  some  consiuners  do  salt  or 
cook  "to  taste"  (Refii.  3  through  5). 
People  who  salt  to  taste  (e.g..  tasting 
soup  during  preparation)  are  likely  to 
use  similar  weights  of  low-density  salt 
and  regular  salt.  A  weight-based 
reference  amoimt  would  accurately 
reflect  this  type  of  use. 

However,  tne  same  information 
supports  that  other  consumers  salt  "by 
h^it"  (e.g.,  two  shakes  of  a  salt  shaker) 
or  cook  according  to  recipe  directions 
(e.g.,  by  voliune  as  specified  in  a  recipe) 
(Refs.  3  through  5).  These  people  would 
be  likely  to  use  similar  volumes  of  low- 
density  salt  and  regular  salt  because 
measurements  of  salt  in  recipes  are 
specified  by  volume,  and  because  the 
amount  of  salt  delivered  by  salt  shakers 
(i.e.,  the  number  of  granules)  is  strongly 
influenced  by  the  hole  size  of  the  salt 
shaker  (Ref.  5).  A  volume-based 
reference  amount  would  acciuately 
reflect  these  types  of  uses. 

FDA  also  reviewed  the  taste  panel 
study  data  that  were  submitted  in  the 
comment  comparing  the  taste  of  biscuits 
and  eggs  made  with  regular  salt  to  that 
of  biscuits  and  eggs  made  with  the  same 


volume  of  low-density  salt.  These  data 
were  ambiguous.  Findings,  which  were 
included  in  the  comment,  showed  that 
while  some  participants  rated  the 
biscuits  and  eggs  made  with  regular  salt 
as  more  salty,  many  reported  no 
difference  in  taste,  and  some  rated  the 
products  made  with  low-density  salt  as 
having  a  more  desired,  "moderate"  salty 
taste. 

Based  on  the  studies  and  articles  cited 
previously,  when  consumers  at  home 
use  recipes  similar  to  those  used  for  the 
test  panel,  it  is  likely  that  some  people 
will  alter  the  recipes  to  produce  the 
level  of  "saltiness"  desired,  which 
would  support  a  weight-based  reference 
amount.  However,  others  will  be  likely 
to  prepare  the  recipes  as  directed  and 
thus  will  consume  the  same  number  of 
biscuits  regardless  of  which  salt  is  used 
in  their  preparation,  which  would 
support  a  volume-based  reference 
amount. 

FDA  considered  sensory  (e.g.,  taste) 
issues  in  terms  of  their  impact  on 
consiunption,  the  statutory  standard. 
FDA  agrees  that  sensory  attributes  (e.g., 
taste)  may  affect  the  amounts  of  regular 
and  low-density  salt  used.  However,  the 
articles  and  studies  submitted  with  the 
comments  and  the  study  data  from  the 
taste  panel  are  ambiguous  and  can  be 
interpreted  to  support  salt  use  either  by 
weight  or  by  volume.  Thus,  FDA 
concludes  that  the  sensory  data  are 
inconclusive  in  demonstrating  whether 
similar  weights  or  similar  volumes  of 
regular  and  low-density  salt  are 
customarily  consumed. 

C  Descriptive  Labeling  to  Differentiate 
Salt  and  Low-Density  Salt 

In  the  proposed  rule  on  salt  products 
(60  FR  37616  at  37619),  FDA  requested 
comments  on  whether  low-density  salt 
products  should  be  required  to  clearly 
disclose  that  they  contain  more  air  than 
conventional  salt  products.  The  agency 
noted  that  §  101.12(e),  which  applies  to 
discrete  products  like  waffles,  requires 
that  the  aerated  version  hear  a 
descriptive  term  indicating  that  air  has 
been  incorporated  (e.g.,  whipped, 
aerated).  FDA  stated  that  some  product 
categories  that  have  volumetric 
reference  amounts  contain  products 
with  common  or  usual  names  that 
clearly  indicate  that  air  has  been 
incorporated  into  the  product  (e.g., 
whipped  peanut  butter,  whipped 
dessert  topping).  Some  products  in 
other  product  categories  with 
volumetric  reference  amounts  do  not 
bear  such  descriptive  terms  (e.g., 
pudding,  ice  cream). 

The  agency  stated  that  because  cegiilar 
salt  and  low-density  salt  have  similar 
appearances,  terms  such  as  "whipped 
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salt"  or  "aerated  salt"  could  be 
confusing  to  consumers.  Therefore,  FDA 
requested  comments  on  what  kind  of 
descriptive  terms  would  be  clear  and 
nonmisleading  for  consumers. 

6.  One  comment  stated  that  some  kind 
of  differential  labeling  (e.g.,  "aerated 
salt"  or  "fluffed  salt")  should  be 
required  to  prevent  misbranding  and  to 
allow  consumers  to  make  an  informed 
purchasing  decision. 

FDA  agrees  that  descriptive  labeling  is 
needed  on  low-density  salt  to  ensure 
that  consumers  understand  how  this 
product  differs  from  regular  crystalline 
salt  and  are  fully  informed  about 
important  product  characteristics. 
SecUon  101.3  (21  CFR  101.3)  establishes 
requirements  for  the  statement  of 
identity  of  a  food.  Section  101.3(c) 
requires  that  when  a  food  is  marketed  in 
various  optional  forms,  the  parUcuIar 
form  shall  be  considered  to  be  a 
necessary  part  of  the  statement  of 
idenUty.  Terms  such  as  "low-density 
salt"  or  "flaked  salt  crystals"  would 
meet  these  requirements  because  they 
describe  the  characteristic  that 
distinguishes  low-density  salt  from 
regular  crystalline  salt.  This  information 
must  appear  as  part  of  the  statement  of 
identity  on  the  principal  display  panel 
under  §101.3. 

As  stated  in  the  second  paragraph  of 
section  n.C  of  this  document,  FDA 
expressed  concern  in  its  proposed  rule 
on  salt  products,  that,  because  low- 
density  salt  looks  similar  to  regular  salt 
some  terms  (e.g.,  "aerated"  or 
"whipped")  might  be  conhising  to 
consumers.  However,  if  manufacturers 
conduct  consumer  studies  tiiat 
demonstrate  that  terms  such  as 
"aerated,"  "fluffed,"  or  "whipped"  are 
understood  by  consiuners  as 
distinguishing  low-density  salt  from 
regular  salt,  Uiese  additional  terms  or 
descriptions  could  also  be  used.  FDA 
concludes  that  Uie  statement  of  identity 
for  a  low-density  salt  product  must  not 
be  false  or  misleading  and  must  include 
a  description  of  the  form  of  the  salt  If 
a  product  does  not  bear  such  a 
statement  of  identity,  it  would  be 
subject  to  regulatory  action  under 
section  403(i)(l)  of  Uie  act 

D.  Marketing  Strategy  Information 

7.  One  comment  stated  that  some  of 
the  relevant  data  were  not  included  as 
part  of  the  public  record.  The  comment 
noted  that  a  volume-based  reference 
amount  accommodates  a  misleading 
marketing  sti^tegy  for  low-density  salt. 
Consequentiy,  Uie  comment  contended 
tiiat  the  materials  contained  in  Exhibit 
E  of  tile  supplemental  materials',  which 
were  identified  as  pertaining  to 
marketing  sti^tegies  and  which  were 
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removed  from  the  supplemental 
materials  before  filing  the  materials  in 
the  docket,  need  to  be  made  publicly 
available  to  ensiue  informed  comment 
before  any  final  action  is  taken. 

All  relevant  data  and  information 
were  included  as  part  of  the  public 
record.  The  agency  does  not  agree  that 
materials  pertaining  to  marketing 
stiBtegies  (Exhibit  E  in  the  supplemental 
materials)  needed  to  be  made  publicly 
available  to  ensure  informed  comment. 
The  material  contained  in  Exhibit  E 
does  not  contain  any  information 
relevant  to  a  decision  on  the 
determination  of  a  reference  amount 
Mid  serving  size  for  salt  products,  and 
the  agency  did  not  use  any  of  die 
material  contained  in  Exhibit  E  during 
ite  deliberations.  Marketing  strategies 
fall  within  the  definition  of  confidential 
commercial  information  (e.g.,  valuable 
data  or  information  which  is  used  in 
one's  business  and  is  of  a  type 
customarily  held  in  stiict  confidence  or 
regarded  as  privileged).  Thus,  tiiese 
materials  are  not  available  for  public 
disclosure  under  21  CFR  20.61, 


m.  The  Final  Regulation 

FDA  determined  in  1993  that  volume- 
based  reference  amounts  are  appropriate 
when:  (1)  Products  are  bulk  products 
that  can  be  measured  by  volume  (final 
nile  for  serving  sizes,  comment  20. 58 
FR  2229  at  2238;  and  comment  108,  58 
FR  2229  at  2263);  (2)  tiiere  are 
significant  differences  in  densities 
among  tiie  products  witiiin  a  product 
category,  such  Uiat  a  range  of  densities 
are  represented  within  the  product 
category  (see  discussions  on  aerated 
products  (§  101.12(e))  and  peanut  butter 
(final  rule  for  serving  sizes.  58  FR  2229 
at  2263));  and  (3)  the  amount 
customarily  consumed  is  more  uniform 
when  expressed  in  terms  of  volume;  that 
is,  there  is  some  indication  or  likelihood 
that  similar  volumes,  rather  than  similar 
weights,  of  botii  low-  and  high-density 
products  within  the  same  product 
category  are  customarily  consumed 
(proposed  and  final  rules  for  serving 
sizes,  56  FR  60394  at  60406.  November 
27,  1991;  and  58  FR  2229  at  2238). 

Although  the  sensory  data,  discussed 
in  section  n.B  of  this  document, 
indicate  tiiat  tiiere  is  variabUity  in  how 
salt  products  are  used,  the  evidence 
from  the  consumer  study  of 
consumption  patterns  for  regular  and 
low-density  salt,  outiined  and  discussed 
in  sections  D.A  and  B  of  tiiis  document, 
supports  that  people  consume  more        * 
similar  volumes  than  weights  of  salt 
products.  Because  of  this  fact  and  the 
facts  that  tiie  products  within  the 
category  can  be  measured 
volumetrically,  and  the  density 


differences  among  producte  witiiin  tiie 
same  product  category  are  significant 
TOA  concludes  tiiat  it  is  appropriate  for 
tiie  reference  amount  for  salt  and  salt 
products  to  be  expressed  as  a  volume 
ratiier  tiian  as  a  weight.  Therefore,  tiie 
agency  is  changing  tiie  reference  amount 
tor  salt  and  salt  products  in  §  101.12(b) 
Table  2.  from  "1  g"  to  "1/4  tap." 

IV.  Eliective  Date 

Compliance  witii  tills  final  regulation, 
includmg  any  required  labeling 
changes,  may  begin  January  2,  1998,  and 
all  affected  products  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  on  or  after 
January  1,  2000.  shall  fully  comply. 

V.  Environiiiental  Impact 

The  agency  has  previously  considered 
tiie  environmental  effects  of  Uiis  rule  as 
announced  in  tiie  proposed  rule  on  salt 
products  (60  FR  37616  at  37619).  No 
new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  tiie 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 

VI,  Analysis  under  ExecutiTe  Order 
128M 

FDA  has  examined  the  economic 
implications  of  tiie  final  rule  as  required 
by  Executive  Order  12866.  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefiu  of  available 
regulatory  alternatives  and,  when 
regulation  is  necessary,  to  select  the 
regulatory  approach  which  maximizes 
net  benefite  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  disti-ibutive  impacts; 
and  equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  tiiat  tiiis  final  rule  is 
not  a  significant  rule  as  defined  by 
Executive  Order  12866. 

FDA  received  one  comment  which 
objected  to  the  agency's  tentative 
finding  tiiat  there  is  no  cost  to  industry. 
The  comment  explained  that  some 
labels  would  need  to  be  modified  and 
requested  a  1  year  phase  in  period  to 
allow  industry  to  exhaust  current  label 
inventories. 

FDA  agrees  that  some  labels  will  need 
to  be  modified  at  a  small  cost  to 
industry— approximately  $600  per  label 
on  average.  Based  on  information 
submitted  by  the  comment,  Uiere  are 
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167  labels  that  will  need  to  be  relabeled 
as  a  result  of  this  rule  (Ref.  6).  Although 
FDA  recognizes  that  there  may  be  more 
items  requiring  relabeling  than  those 
with  which  the  agency  is  familiar,  the 
number  is  not  likely  to  be  large.  If  there 
are  approximately  200  labels  affected  by 
this  rule,  then  the  costs  will  be 
$120,000. 

In  the  section  IV  of  this  document, 
FDA  stated  that  this  final  rule  has  a 
compliance  date  In  accordance  with  the 
uniform  compliance  date  for  food 
labeling  requirements  which  is  not 
sooner  than  1  year  following  publication 
of  this  rule. 

Vn.  Small  Eatity  Analysis 

FDA  has  examined  the  economic 
implications  of  the  final  rule  as  required 
by  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  If  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  options  that  would  minimize 
the  economic  impact  of  that  rule  on 
small  entities. 

FDA  is  not  aware  that  any  of  the  items 
that  will  require  relabeling  are  produced 
by  small  entities,  defined  as  fewer  than 
500  employees.  Therefore,  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)},  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entides. 


Vm.  The  Paperwork  Reduction  Act  of 
1995 

This  final  rule  contains  information 
collection  requirements  that  are  subject 
review  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  tide,  description,  and 
respondent  description  of  the 
information  collection  requirements  are 
shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
each  collection  of  information. 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
FDA's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Title:  Serving  Sizes;  Reference 
Amount  for  Salt,  Salt  Substitutes. 
Seasoning  Salts  (e.g..  Garlic  Salt). 


Description:  Section  403(q){l)(A)  and 
(q)(l)(B)  of  the  act  requires  that  the  label 
or  labeling  of  a  food  bear  information 
that  provides  the  serving  size  that  is 
appropriate  to  the  food  and  the  number 
of  servings  per  container.  FDA  has 
issued  regulations  in  §  101.9(d)(3)  (21 
CFR  101.9(d)(3))  that  require  the 
nutrition  &cts  panel  on  the  label  of  a 
food  product  disclose  information  on 
serving  size  and  on  servings  per 
container.  FDA  has  also  issued 
regulations  in  §  101.9(b)  that  provide 
that  the  serving  size  shall  be  determined 
based  upon  the  "Reference  Amounts 
Customarily  Consumed  Per  Eating 
Occasion"  that  are  prescribed  in 
§  101.12(b). 

This  final  rule  revises  the  value  for 
the  reference  amount  customarily 
consumed  per  eating  occasion  for  the 
food  category  "Salt,  salt  substitutes, 
seasoning  salts  (e.g.,  garlic)."  This  value 
is  used  by  food  producers  to  determine 
the  serving  sizes  and  number  of  servings 
to  be  listed  on  packages  of  salt,  salt 
substitutes,  and  seasoning  salts  (e.g., 
garlic).  As  a  result,  manufacturers  and 
other  producers  of  certain  of  these 
products  will  be  required  to  change  the 
serving  sizes  and  number  of  servings  per 
container  that  they  disclose  in  the 
nutrition  facts  panel  for  their  products. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 
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Table  1.— Estimated  Annual  Reporting  and  Recordkeeping  Burden 

21  CFR  Section 

No.  of 
Respondents 

Total  No  o1  Re- 
sponses 

Hours  per 
Response 

Total  Hours 

Total  Operating 
Costs 

101.t2(b) 

5 

200 

1 

200 

$120,000 

There  are  no  capital  or  maintenance  costs  associated  vvith  this  coHection  of  information. 


FDA  believes  that  the  burden        ' 
associated  with  the  disclosure  on  the 
label  of  serving  size  and  number  of 
servings  that  would  be  required  by  this 
final  rule  will  be  a  one-time  burden 
created  by  the  need  for  firms  to  have  to 
change  the  statement  of  serving  size  and 
number  of  servings  on  the  labels  for 
their  products.  Because  firms  already 
list  the  serving  size  for  salt,  salt 
substitutes,  and  seasoning  salts  (e.g., 
garlic)  in  terms  of  "1/4  teaspoons,"  FDA 
believes  that  the  only  firms  that  will 
have  to  revise  their  labels  as  a  result  of 
the  regulation  codified  in  this  document 
are  those  that  market  low-density  salt 
products.  As  noted  in  Table  1  of  this 
document.  FDA  estimates  that  there  are 
less  than  five  firms  producing  salt,  salt 
substitutes,  and  seasoning  salts  (e.g., 
garlic)  that  will  need  to  change  the 


labels  for  their  products.  FDA  estimates 
that  these  firms  will  require  an  average 
of  1  hour  per  product  to  comply  with 
the  requirements  of  this  final  rule. 
Further,  as  noted  in  Table  1  of  this 
document,  the  final  rule  would  result  in 
a  one-time  operating  cost  of  $120,000. 

In  compliance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)),  the  agency  has 
submitted  the  information  collection 
requirements  of  this  final  rule  to  OMB 
for  review.  Interested  persons  are 
Requested  to  send  comments  regarding 
information  collection  by  January  2, 
1998,  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB  (address 
above),  ATTN:  Desk  Officer  for  FDA. 


K.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
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persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453, 1454, 1455;  21 
U.S.C.  321,  331.  342,  343.  348.  371. 


2.  Section  101.12  is  amended  in 
paragraph  (b),  in  Table  2,  under  the 
"Product  category"  column,  under  the 
"Miscellaneous  Category"  by  revising 
the  entry  for  "Salt,  salt  substitutes, 
seasoning  salts  (e.g.,  garlic  salt)"  to  read 
as  follows: 

§101.12    Reference  amounts  customarily 
conMimMl  fMf  Mrting  occasion. 
•        •        *        »        , 

»)•  •  • 


TABLE  2.-HEFERENCE  AMOUNTS  CUSTOMARIUY  CONSUMED  P.R  EATING  OCCASON:  GENERAL  FOOD  SUPPLV.  ^  >.  . 


Product  category 


Miscellaneous  category: 
Salt,  salt  substitutes,  seasoning  salts  (e.g.,  garlic  salt) 


Ref eronce  amount 


1/4  tap 


Label  statement^ 


1/4  tap  ( g); piec8(s)  C 

g)  for  discrete  pieces  (e.g.. 
individually  packaged  products). 


^SJSISS^^JI^'k*'??  ^  »~»- »««»"  and  sef^Tw^wTNS^dlJSS^  "  ^""^  "»ady-to-sen«  lorm  of 

cenfrrtM;  dough;  batten  fresh  and  frozen  pasta)  L  IheifTOurt  >2SiS?^  m Jf tS^  ""^^^  *°'  **  unprepared  form  (e.g .  dry  mixes^" 
prapared  tor  consumption  (e.g.,  cooked).    '^        *  "~""'  "^"^  to  make  the  reference  amount  of  thr^^pared  torn.  P^rt^^ 

"^^'S£H?^J^!^'^^  '"^  "^  ^"^^^^^^  center  tor  Food  safety . 

aJSSSSrinrr^pSrj^^  ser^ng  size  intonnatton  on  the  «,el  tx-  they 

statemem  to*tow»H>  the  rules  in  §  101.9(b)  using  thT^SnS^aSS;^^^ 


Dated:  November  20. 1997. 

WilUot  K.  Hakbai^ 

Associate  Comnusaioner  for  Policy 
Coordination. 

(FR  Doc  97-31462  Filsd  12-1-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pcwd  and  Drug  AdmMstration 
21  CFR  Part  101 

(Doctot  No.  97P-Oaoq 

Food  Labeling:  HMtth  Claims;  DMary 
Sugar  Alcohols  and  Dental  Caries 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
decision  to  amend  the  regulation  that 
authorizes  a  health  claim  on  sugar 
alcohols  and  dental  caries  to  include  the 
sugar  alcohol  erythritol  among  the 
substances  that  may  be  the  subject  of  the 
claim.  Based  on  its  review  of  evidence 
submitted  with  a  comment  on  the 
proposal,  and  the  evidence  described  in 
the  proposal,  the  agency  has  concluded 
that  there  is  significant  scientific 
agreement  that  erythritol  does  not 
promote  dental  caries.  Therefore,  FDA 
has  decided  to  amend  the  sugar  alcohol 
and  dental  ernes  health  claim  to 
include  erythritol.  FDA  is  announcing 
this  action  in  response  to  a  petition  filed 
by  the  Cerestar  Holding  B.V.,  Mitsubishi 
Chemical  Corp.,  and  Nikken  Chemicals 
Co.  (the  petitioners). 
EFFECTIVE  DATE:  December  2, 1997 
IK>R  FURTHER  MFORMATKM  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-165).  Food 


and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-205-5483.  ' 
SUP»»l.ailENTAHY  INFORMATION: 
!•  Backjgroand 

In  the  Federal  Register  of  July  9, 1997 
(62  FR  36749),  the  agency  proposed  to 
amend  the  regulation  that  authorizes  a 
health  claim  on  sugar  alcohols  and 
dental  caries  (§  101.80  (21  CFR  101.80)} 
to  include  the  sugar  alcohol  erythritol 
among  the  substances  that  may  be  the 
subject  of  the  claim.  FDA  issued  the 
proposed  rule  in  response  to  a  petition 
filed  under  section  403(r){3)(B)(i)  and 
(r)(4)  of  the  Federal  Food.  Ehiig,  and 
Cosmetic  Act  (the  act)  (21  U.S.C 
343(r)(3)(B)(i)  and  (r)(4»).  Section 
403(r)(3)(B)(i)  of  the  act  states  that  the 
Secretary  of  Health  and  Human  Services 
(and,  by  delegation,  FDA)  shall  issue 
regulations  authorizing  health  claims 
only  if  he  or  she  determines,  based  on 
the  totality  of  publicly  available 
scientific  evidence  (including  evidence 
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from  well-designed  studies  conducted 
in  a  manner  which  is  consistent  with 
generally  recognized  scientific 
procedures  and  principles),  that  there  is 
significant  scientific  agreement,  among 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  such  claims, 
that  the  claim  is  supported  by  such 
evidence  (see  also  §  101.14(c)  (21  CFR 
101.14(c))).  Section  403(r){4)  of  the  act 
sets  out  the  procedures  that  FDA  is  to 
follow  in  health  claim  rulemakings. 

Section  101.80(c)(2)(ii)  sets  out  the 
circiunstances  in  which  a  sugar  alcohol 
is  eligible  to  be  the  subject  of  a  health 
claim.  Section  101.80{c)(2)(ii)(A)  states 
that  the  food  must  meet  the  requirement 
for  a  sugar  &ee  food  set  out  in  21  CFR 
101.60(c)(l)(i).  Section 
101.80(c)(2)(ii)(B)  lists  the  sugar 
alcohols  that  are  eligible  to  bear  the 
claim,  xylitol,  sorbitol,  mannitol, 
maltitol,  isomalt,  lactitol,  hydrogenated 
starch  hydroly sates,  hydrogenated 
glucose  syrups,  or  a  combination  of 
these.  Section  101.80(c)(2)(u)(C)  states 
that: 

Whea  fermentable  caibohydrates  are 
present  in  the  sugar  alcohol-containing  food, 
the  food  shall  not  lower  plaque  pH  below  5.7 
by  bacterial  fermentation  either  during 
consumption  or  up  to  30  minutes  after 
consumption  as  measured  by  the  indwelling 
plaque  pH  test  found  in  "Identification  of 
Low  Caries  Risk  Dietary  Components,"  *  *  * 
which  is  incorporated  by  reference  *  *  *  . 

At  the  time  that  it  adopted  §  101.80, 
the  agency  stated  that  for  other  sugar 
alcohols  to  be  included  in 
§  101.80(c)(2)(ii)(B),  a  petitioner  must 
show  how  the  substance  conforms  to  the 
requirements  of  §§  101.14(b)  and  101.80 
(61  FR  43433  at  43442,  August  23. 
1996).  FDA  stated  "For  those  substances 
that  are  to  be  consiuned  at  other  than 
decreased  dietary  levels,  the  petitioner 
must  demonstrate  to  FDA's  satisfaction 
that  the  substance  is  safe  and  lawful 
under  the  applicable  food  safety 
provisions  of  the  act  (§  101.14(b)(3)(ii))." 
Likewise,  the  petitioner  would  need  to 
provide  evidence  that  the  sugar  alcohol 
will  not  lower  plaque  pH  below  5.7. 
Therefore,  before  a  claim  can  be  made 
for  a  new  sugar  alcohol,  it  must  be 
shown  to  meet  the  requirements  for 
§  101.80.  When  this  is  demonstrated. 
FDA  will  take  action  to  add  the 
substance  to  the  list  in  this  regulation, 
which  has  been  renumbered  as 
§  101.80(c){2)(ii)(B)  (61  FR  43433  at 
43442). 

FDA  considered  the  relevant  scientific 
studies  and  data  presented  in  the 
petition  as  part  of  its  review  of  the 
scientific  literature  on  erythritol  and 
dental  caries.  The  agency  summarized 
this  evidence  in  the  proposed  rule  (62 
FR  36749). 


Based  on  the  available  evidence,  FDA 
tentatively  concluded  that  the  use  of 
erythritol  in  food  is  safe  and  lawful,  and 
that  this  substance  meets  the  plaque  pH 
and  other  requirements  of  §  101.80. 
Consequently,  FDA  proposed  to  amend 
§  101.80(c)(2)(ii)(B)  to  include  erythritol 
as  one  of  the  sugar  alcohols  that  is 
eligible  to  bear  the  sugar  alcohol  and 
dental  caries  health  claim.  FDA  did  not 
propose  to  make  any  other  changes  to 
§101.80. 

In  response  to  the  proposal,  the 
agency  received  one  comment  from  a 
manulactiuer.  The  comment  supported 
the  proposed  amendment  to  §  101.80  to 
include  erythritol. 

Given  the  absence  of  any  evidence  to 
the  contrary,  FDA  is  confirming  the 
tentative  conclusions  that  it  reached  in 
the  proposal.  Based  on  these 
conclusions,  FDA  is  amending  §  101.80 
to  add  erythritol  to  the  substances  listed 
in  §  101.«0(c)(2)(ii)(B)  that  may  be  the 
subject  of  the  claim. 

n.  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
annoiuiced  in  the  proposed  rule  (62  FR 
36749).  The  propcraed  rule  incorrectly 
cited  a  claim  of  categorical  exclusion 
under  previous  21  CFR  25.24(a)(ll).  The 
agency  reviewed  the  information 
submitted  by  the  petitioner  in  an 
environmental  assessment  prepared 
under  21  CFR  25.31a(b)(5).  Based  on 
this  information,  the  agency  determined 
that  there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  No  new  information  or 
comments  have  been  received  that 
would  affect  the  agency's  previous 
determination.  The  agency's  finding  of 
no  significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
enviroiunental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

m.  Executive  Order  12866  Analysis 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  tL^t  maximizes 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 


a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  FDA  finds  that  this  rule  is  not  a 
significant  rule  as  defined  by  Executive 
Order  12866. 

The  authorization  of  health  claims 
about  the  relationship  between 
erythritol  and  dental  caries  results  in 
either  costs  or  benefits  only  to  the  extent 
that  food  manufacturers  elect  to  take 
advantage  of  the  opportunity  to  use  the 
claim.  This  rule  will  not  require  that 
any  labels  be  redesigned,  or  that  any 
product  be  reformulated. 

This  final  health  claim  will  allow 
manufocturers  to  highlight  the  benefits 
of  the  sugeir  alcohol  erythritol  in 
addition  to  other  sugar  alcohols  for 
which  FDA  has  already  approved  a 
health  claim.  The  benefit  of  establishing 
this  health  claim  is  to  provide  for  new 
information  in  the  market  regarding  the 
relationship  of  erythritol  and  dental 
caries  and  to  provide  consumers  with 
the  assiuance  that  this  information  is 
truthful,  not  misleading,  and 
scientifically  valid. 

IV.  Small  Entity  Analysis 

FDA  has  examined  the  impacts  of  the 
final  rule  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  If  a 
rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  minimize  the  economic 
impact  of  that  rule  on  small  entities. 

Small  entities  will  incur  costs  only  if 
they  opt  to  take  advantage  of  the 
marketing  opportunity  presented  by  this 
regulation.  FDA  cannot  predict  the 
number  of  small  entities  that  will 
choose  to  use  the  claim.  However,  no 
firm,  including  small  entities,  will 
choose  to  bear  the  cost  of  redesigning 
labels  unless  they  believe  that  the  claim 
will  result  in  increased  sales  of  their 
product.  Therefore,  this  rule  will  not 
result  in  either  a  decrease  in  revenues  ' 
or  a  significant  increase  in  costs  to  any 
small  entity.  Accordingly,  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

V.  Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  . 

VI.  References 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
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and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Cerestar  Holding  B.  V..  Mitsubishi 
Chemical  Corp.^and  Nikken  Chemicals  Co., 
"Petition  to  amend  the  regulation  for  21  CFT? 
101.80  to  authorize  a  noncariogenicity  denUl 
health  claim  for  the  sugar  alcohol  erythritol 
(1,2,3,4-butanetetrol),"  April  4. 1997,  (CPlJ. 
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list  of  Subjects  in  21  CFR  Part  101 

Food  labeling.  Nutrition,  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  LABEUNG 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Anthority:  15  U.S.C  1453, 1454. 1455;  21 
U.S.C  321.  331.  342,  343.  348.  371. 

2.  Section  101.80  is  amended  by 
revising  paragraph  (c)(2)(u)(B)  to  read  as 
follows: 

flOlM    HaaMi  cMms:  dtotary  sugar 
atoehoisanddanwr— 


(c)  •  •  * 

(2)*  •  • 

(ii)  •  •  • 

(B)  The  sugar  alcohol  in  the  food  shall 
be  xylitol,  sorbitol,  mannitol,  maltitol. 
isomalt,  lactitol,  hydrogenated  starch 
hydrolysates.  hydrogenated  glucose 
syrups,  erythritol,  or  a  combination  of 
these. 
*        •        •        •        • 

Dated:  November  21, 1997. 
WUlian  B.  Schnltz, 
Deputy  Comznissionerfor  Policy. 
(FR  Doc.  97-31587  Fited  12-1-97;  8:45  am] 
BHiJNa  CODE  41M-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Natiooal  Higlnvay  Traffic  Safety 
Admlnistralion 

23  CFR  Part  1327 
(Doekst  No.  NHT8A-«7-31S5] 
RM  21Z7-AQ21 

Pro<*A»w  for  PartlcliMlIng  In  and 
fwoaiving  Data  From  tf>e  National 
DfHw  Ragiatar  ProMam  Orivar  Point 
Syatam 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Interim  final  rule;  request  for 
comments. 


SUMMARY:  This  interim  final  rule 
amends  the  agency's  National  Driver 
Register  (NDR)  regulations  to  implement 
a  recent  amendment  to  the  National 
Driver  Register  Act  of  1982.  as  amended. 
The  amendment  authorizes  the 
Commandant  of  the  Coast  Guard  to 
request  and  receive  information  bom 
the  National  Driver  Register  (NDR) 
regarding  the  motor  vehicle  driving 
records  of  any  officer,  chief  warrant 
officer,  or  enlisted  member  of  the  Coast 
Guard  or  Coast  Guard  Reserve 
(including  a  cadet  or  an  applicant  for 
appointment  or  enlistment  of  any  of  the 
foregoing,  and  any  member  of  a 
imiformed  service  who  is  assigned  to 
the  Coast  Guard).  This  interim  final  rule 
establishes  the  procedures  for  such 
individuals  to  request,  and  for  the 
Commandant  to  receive,  NDR 
information. 

DATES:  This  interim  final  rule  becomes 
effective  on  December  2, 1997. 
Comments  on  this  interim  final  rule  are 
due  no  later  than  February  2,  1998. 
AOOHESSES:  Written  comments  should 
refer  to  the  docket  number  and  be 
submitted  (preferably  in  ten  copies)  to: 
Department  of  Transportation— Dockets 
Room  PL-401 .  Nassif  Building,  400 
Seventii  Street.  S.W..  Washington.  DC 
20590.  (Docket  hours  are  from  10:00 
a.m.  to  5:00  p.m.) 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
William  Holden,  Chief.  Traffic  Records 
and  Driver  Register  Division,  NTS-32. 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590;  telephone 
(202)  366-4800  or  Ms.  Heidi  L. 
Coleman,  Assistant  Chief  Counsel  for 
General  Law,  NCC-30,  National 
Highway  Traffic  Safety  Administration, 
400  Seventii  Street,  S.W.,  Washington. 
DC  20590;  telephone  (202)  366-1834. 
SUPPLEMENTARY  MFORMATUN:  The 
National  Driver  Register  (NDR)  is  a 
central  file  of  information  on 
individuals  whose  licenses  to  operate  a 
motor  vehicle  have  been  denied, 
revoked,  suspended,  or  canceled,  for 
cause,  or  who  have  been  convicted  of 
certain  serious  traffic-related  violations, 
such  as  racing  on  the  highways  or 
driving  while  impaired  by  alcohol  or 
other  drugs. 

As  provided  in  tiie  NDR  Act  of  1982, 
as  amended,  49  U.S.C.  30301,  et  seq.. 
State  chief  driver  licensing  officials  are 
authorized  to  request  and  receive 
information  from  the  NDR  for  driver 
licensing  and  driver  improvement 
purposes.  When  an  individual  applies 
for  a  driver's  license,  for  example,  tiiese 
State  officials  are  authorized  to  request 
and  receive  NDR  information  to 
determiae  whether  the  applicant's 


driver's  license  has  been  witiidrawn  lor 
cause  in  any  otiier  State.  Because  the 
NDR  is  a  nationwide  index,  chief  driver 
licensing  officials  need  to  submit  only  a 
single  inquiry  to  obtain  this 
information. 

State  chief  driver  licensing  officials 
also  are  authorized  under  the  Act  to 
request  NDR  information  on  behalf  of 
other  authorized  NDR  users  for 
ti^sportation  safety  purposes.  The  NDR 
Act  authorizes  the  following  entities  to 
receive  NDR  information  for  limited 
ti^nsportation  purposes:  the  National 
Transportation  Safety  Board  and  the 
Federal  Highway  Administration  for 
accident  investigation  purposes; 
employers  and  prospective  employers  of 
motor  vehicle  operators;  the  Federal 
Aviation  Administration  (FAA) 
regarding  any  individual  who  holds  or 
has  applied  for  an  airman's  certificate; 
air  carriers  regarding  individuals  who 
are  seeking  employment  with  the  air 
carrier,  tiie  Federal  Railroad 
Administi^tion  (FRA)  and  employera  or 
prospective  employers  of  locomotive 
operators;  and  the  U.S.  Coast  Guard 
regarding  any  individual  who  holds  or 
who  has  applied  for  a  license,  certificate 
of  registry,  or  a  merchant  mariner's 
document.  The  Act  also  provides  tiiat 
individuals  can  learn  whether 
information  about  themselves  is  on  the 
NDR  file  and  can  receive  any  such 
information. 

On  October  19,  1996,  Pub.  L.  104-324 
was  enacted  into  law.  Section  207  of 
that  Act  contained  an  amendment  to  the 
NDR  Act  of  1982,  as  amended  (49  U.S.C 
30305),  authorizing  the  Commandant  of 
the  Coast  Guard  to  request  and  receive 
NDR  information  regarding  any  officer, 
chief  warrant  officer,  or  enlisted 
member  of  tiie  Coast  Guard  or  Coast 
Guard  Reserve  (including  a  cadet  or  an 
applicant  for  appointment  or  enlistment 
of  any  of  the  foregoing,  and  any  member 
of  a  imiformed  service  who  is  assigned 
to  tiie  Coast  Guard). 


Procedwes  for  Requesting  and 
Receiving  NDR  Infbrmation 

The  procedures  that  the  Commandant 
of  the  Coast  Guard  would  use  to  receive 
NDR  information  on  these  Coast  Guard 
members  would  be  the  same  as  those 
used  by  the  U.S.  Coast  Guard  to  receive 
information  regarding  individuals  who 
hold  or  who  have  applied  for  a  license, 
certificate  of  registry,  or  a  merchant 
mariner's  document. 

The  Commandant  of  the  Coast  Guard 
may  not  initiate  a  request  for  NDR 
information.  Rather,  the  individual 
member  or  applicant  must  do  so.  To 
initiate  a  request,  the  individual  must 
either  complete,  sign  and  submit  a 
request  for  an  NDR  file  search,  or 
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authorize  the  Commandant  of  the  Coast 
Guard  to  request  the  NDR  File  search  by 
completing  and  signing  a  written 
consent.  The  request  or  written  consent 
must  state  that  NDR  records  are  being 
requested;  state  specifically  who  is 
authorized  to  receive  the  records;  be 
dated  and  signed  by  the  individual  (the 
member  or  applicant);  and  specifically 
state  that  the  authorization  is  valid  for 
only  ond~«earch  of  the  NDR.  It  must  also 
specifically  state  that  the  NDR  identifies 
"probable"  matches  that  require  further 
inquiry  for  verification,  that  it  is 
recommended  (but  not  required)  that 
the  Commandant  of  the  Coast  Guard 
verify  matches  with  the  state  of  record, 
and  state  that  individuals  have  the  right 
to  request  NDR  records  regarding 
themselves  to  verify  the  accuracy  of  any 
information  on  the  file  pertaining  to 
them. 

The  Commaiidant  of  the  Coast  Guard 
may  receive  such  information  and  shall 
make  the  information  available  to  the 
individual.  The  Commandant  will  not 
receive  any  information  that  was 
entered  in  the  Register  more  than  three 
years  before  the  date  of  the  request, 
unless  the  information  relates  to  a 
revocation  or  suspension  still  in  effect 
on  the  date  of  the  request. 

In  accordance  with  Pub.  L.  104-324, 
requests  to  transmit  NDR  information  to 
the  Commandant  are  to  be  submitted 
through  a  State  chief  driver  licensing 
official.  Such  requests  may  be  submitted 
through  the  chief  driver  licensing 
official  of  any  state  that  participates  in 
the  NDR's  Problem  Driver  Pointer 
System  (PDPS).  Currently,  all  50  States 
participate  in  the  NDR  PDPS,  and  the 
District  of  Colixmbia  is  in  the  process  of 
connecting  to  the  PDPS  system. 

The  NDR  response  would  be  sent  to 
the  chief  driver  licensing  official  who 
will  provide  it  to  the  Commandant  and 
will  indicate  whether  a  match  (probable 
identification)  was  found  and,  if  so,  the 
response  will  identify  the  State  in 
which  the  full  substantive  record  can  be 
found  (the  State  of  record).  The  agency 
encourages  the  Commandant  to  obtain 
the  substantive  data  relating  to  the 
match  from  the  State  of  record  to 
determine  whether  the  person  described 
in  the  record  is  ia  bet  the  subject 
individual  before  taking  further  action. 

IiiterimFiaal  Rule 

This  dociunent  is  published  as  an 
interim  final  rule.  Accordingly,  the 
changes  to  part  1327  described  above 
are  fully  in  effect  and  binding  upon  the 
date  of  the  document's  publication.  No 
further  regulatory  action  by  NHTSA  is 
necessary  to  make  these  changes 
effective. 


In  an  effort  to  establish  the  procedures 
to  permit  Coast  Guard  members  to 
submit  requests  to  the  NDR  and  the 
Commandant  of  the  Coast  Guard  to 
receive  NDR  information  as  soon  as 
possible,  these  regulatory  changes  have 
been  made  in  an  interim  final  rule, 
without  prior  notice  and  opportunity  for 
comment.  In  addition,  the  changes  made 
to  the  regulation  in  this  interim  final 
rule  simply  reflect  the  statutory 
amendments  enacted  by  Pub.  L.  104- 
324.  Further,  the  procedures  that  have 
been  established  in  this  interim  final 
rule  for  requesting  that  NDR  information 
be  provided  to  the  Commandemt  of  the 
Coast  Guard  are  nearly  identical  to  the 
procedures  already  being  followed  by 
the  States,  by  airmen,  by  seamen/ 
merchant  mariners,  and  by  others  in  the 
field  of  transportation  safety.  Those 
procedures  were  established  by  a 
rulemaking  process  during  which  notice 
and  an  opportunity  to  comment  were 
provided. 

NHTSA  requests  comments  on  these 
regulatory  changes.  All  comments 
submitted  in  response  to  this  document 
will  be  considered  by  the  agency. 
Following  the  close  of  the  comment 
period.  NHTSA  will  publish  a 
document  responding  to  the  comments 
and,  if  appropriate,  will  further  amend 
the  provisions  of  part  1327. 

Written  CommenU 

Interested  persons  are  invited  to 
conunent  on  this  interim  final  rule.  It  is 
requested,  but  not  required,  that  ten 
copies  be  submitted. 

All  conmients  must  be  limited  to  15 
pages  in  length.  Necessary  attachments 
may  be  appended  to  those  submissions 
without  regard  to  the  15  page  limit.  (49 
CFR  553.21.)  This  limitation  is  intended 
to  encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

Written  comments  to  the  public 
docket  must  be  received  by  February  2, 
1996.  All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  will  be  considered  andjArill 
be  available  for  examination  in  the 
docket  at  the  above  address  before  and 
after  that  date.  To  the  extent  possible, 
comments  received  after  the  closing 
date  will  also  be  considered.  However, 
the  rulemaking  action  may  proceed  at 
any  time  after  that  date.  Following  the 
close  of  the  comment  period,  NHTSA 
will  publish  a  document  responding  to 
the  comments  and,  if  appropriate, 
NHTSA  will  amend  the  provisions  of 
this  rule.  NHTSA  will  continue  to  file 
relevant  material  in  the  docket  as  it 
becomes  available  after  the  closing  date, 
and  it  is  recommended  that  interested 
persons  continue  to  examine  the  docket 
for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose,  in  the  envelope 
with  their  comments,  a  self-addressed 
stamped  postcard.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Copies  of  all  documents  will  be 
placed  in  Docket  NHTSA-97-3155  in 
Room  Pl^-401,  Nassif  Building,  400 
Seventh  Street,  SW,  Washington,  DC 
20590. 

Regulatory  Analyses  and  Notice 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  interim  final  rule  will  not  have 
any  preemptive  or  retroactive  effect.  The 
enabling  legislation  does  not  establish  a 
procedure  for  judicial  review  of  final 
rules  promulgated  under  its  provisions. 
There  is  no  requirement  that  individuals 
submit  a  petition  for  reconsideration  or 
other  administrative  proceedings  before 
they  may  file  suit  in  court. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  agency  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  changes  in  this  interim 
final  rule  merely  reflect  amendments 
contained  in  Pub.  L.  104-324. 
Accordingly,  a  full  regulatory  evaluation 
is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  Mdth  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  agency  has  evaluated  the 
effects  of  this  action  on  small  entities. 
Based  on  the  evaluation,  we  certify  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  preparation  of 
a  Regulatory  Flexibility  Analysis  is 
unnecessary. 

Paperwork  Reduction  Act 

There  are  reporting  requirements 
contained  in  the  regulation  that  this  rule 
is  amending  that  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  Accordingly,  these 
requirements  have  been  submitted 
previously  to  and  approved  by  OMB, 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501,  et  seq.).  These  requirements  had 
been  approved  through  September  30, 
2000,  under  OMB  No.  2127-0001. 


F«l.r.l  IU,gi.,.r  /  Vol.  62.  No.  231  /  Tuesaay.  December  2.  1997  /  R.1^  .„,  »«„ „„. 


National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  it  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
Accordingly,  the  preparation  of  a 
Federalism  Assessment  is  not 
warranted. 

List  of  Subjects  in  23  CFR  PaH  1327 

Highway  safety.  Intergovernmental 
relations.  National  Driver  Register, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
chapter  III  of  titie  23  of  the  CFR  is 
amended  as  follows: 

PART  1327— PROCEDURES  FOR 
PARTICIPATINQ  IN  AND  RECEIVINQ 
INFORMATION  FROM  THE  NATIONAL 
DRIVER  REGISTER  PROBLEM  DRIVER 
POINTER  SYSTEM 

1.  The  authority  citation  for  Part  1327 
is  revised  to  read  as  follows: 

Authority:  Pub.L.  97-364,  96  Stat  1740,  as 
amended  (49  U.S.C.  30301  etseq);  delegation 
of  authority  at  49  CFR  1.50. 

2.  Section  1327.3  is  amended  by 
redesignating  paragraphs  (a)  through  (w) 
as  paragraphs  (b)  through  (x)  and  by 
adding  a  new  paragraph  (a)  to  read  as 
follows: 
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S  1327.3    Definitions. 

(a)  Any  officer,  chief  warrant  officer, 
or  enlisted  member  of  the  Coast  Guard 
or  Coast  Guard  Reserve  includes  a  cadet 
or  an  applicant  for  appointinent  or 
enlistinent  of  any  of  the  foregoing  and 
any  member  of  a  uniformed  service  who 
is  assigned  to  the  Coast  Guard. 
•        »        *        *        « 

{1327.5    [AnMndad] 

3.  Section  1327.5  is  amended  by 
removing  the  period  at  die  end  of 
paragraph  (c)(2)  intit)ductory  text  and 
adding  in  its  place  the  words  ",  or 
regarding  any  officer,  chief  warrant 
officer,  or  enlisted  member  of  the  Coast 
Guard  or  Coast  Guard  Reserve.", 


4.  Section  1327.6  is  amended  by 
revising  paragraph  (e)(1)  introductory 
text  to  read  as  follows: 

S  1327.6    Conditions  and  procsdures  for 
other  authoriied  users  of  the  NDR. 
•        *        •        •        » 

(e)  •  •  * 

(1)  To  initiate  an  NDR  file  check,  the 
individual  who  holds  or  who  has 
applied  for  a  license,  certificate  of 
registry,  or  a  merchant  mariner's 
document  or  the  individual  who  is  an 
officer,  chief  warrant  officer,  or  enlisted 
member  of  the  Coast  Guard  or  Coast 
Guard  Reserve  shall  either: 
***** 

Issued  on:  November  25, 1997. 
iUcardo  Martinez, 

Administrator,  National  Highway  Traffic 
Safety  Administration. 
(FR  Doc.  97-31436  Filed  12-1-97;  8:45  am] 
BIUJNQ  CODE  4»ie-S»-P 


UBRARY  OF  CONGRESS 
Copyright  Office 
37  CFR  Part  202 
[Docks!  No.  97-8] 

Registration  of  Claims  to  Copyright- 
Group  Registration  of  Serials 

agency:  Copyright  Office,  Ubrary  of 
Congress. 

ACTION:  Final  rule;  policy 
announcement. 

SUMMARY:  This  announcement  notifies 
the  public  of  an  amendment  that 
slightly  modifies  the  administrative 
procedures  for  qualifying  to  use  the 
group  registration  of  serials  option. 
Under  the  amendment,  the  letter 
currently  addressed  to  the  General 
Counsel's  Office  should  instead  be 
addressed  to  "Group  Periodicals 
Registration." 

EFFECTIVE  DATE:  December  2.  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Marilyn  Kretsinger,  Assistant  General 
Counsel,  Copyright  GC/I&R,  P.O.  Box 
70400,  Southwest  Station,  Washington, 
D.C.  20024.  Teleohone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 

SUPf»LEMENTARY  INFORMATKM:  In  1990. 
the  Copyright  Office  adopted  a  new 
registi^tion  procedure  which  permitted 
group  registration  of  serial  publications 
under  certain  conditions.  55  FR  50556 
(1990).  This  procedure  is  part  of  the 
regulations  of  the  Copyright  Office  at  37 
CFR  Chap.  II,  §§  202.3(b)(5)  and 
202.20(c)(2)(xvii).  The  primary 
requirement  for  an  applicant  to  become 


eligible  to  use  the  group  registration 
procedure  is  for  the  applicant  to 
establish  two  complimentary 
subscriptions  of  the  individual  serial 
tide  for  die  Library  of  Congress.  In  order 
to  encourage  compliance,  the 
regulations  required  Uiat  the  applicant 
submit  a  letter  to  the  General  Counsel's 
Office,  stating  diat  the  complimentary 
subscriptions  had  been  entered. 

In  administering  the  group 
registration  procedure,  the  letter 
submitted  has  been  addressed  to  the 
General  Counsel's  Office.  In  the  future 
this  letter  should  be  addressed  to: 
Library  of  Congress,  "Group  Periodicals 
Registration,"  Washington.  D.C.  20540- 
4161.  In  the  future,  the  Copyright 
Acquisitions  Division,  will  maintain  the 
file  of  these  letters  relating  to  group 
registration  of  serials.  Questions  or 
requests  for  information  relating  to 
deposits  for  group  registration  of  serials 
-    should  be  directed  to  die  Chief  of  die 
Copyright  Acquisitions  Division  (202) 
707-7125.  All  other  conditions  relating 
to  this  procedure  will  continue  without 
modification. 

List  of  Sub|ects  in  37  CFR  Part  202. 

Registration  of  claims  to  copyright. 
Claims  to  copyright.  Copyright 
registration. 

Final  Regulations 

In  consideration  of  the  foregoing,  the 
Copyright  Office  is  amending  part  202 
of  37  CFR.  chapter  n  in  the  manner  set 
forth  below. 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Anthority:  17  U.S.C  702. 

2.  The  second  sentence  of 

§  202.3(b)(5)(ii)  is  revised  to  read  as 
follows:  «  <» 

S  202.3    Registration  of  copyright 

•         *        •        •        • 

(b)*  •  ♦ 
(5)«  •  • 

(ii)*  *  *  The  letter  should  be  sent  to 
Library  of  Congress.'Group  Periodicals 
Registration,'  Washington.  D.C.  20540- 
4161. 
*        *        *        •        • 

Dated:  November  26. 1997. 
Marilyn  J.  Kretsinger, 
Assistant  General  Counsel. 
(FR  Doc.  97-31548  Filed  12-1-97;  8:45  am) 

BtUMQ  CODE  141»..a»^ 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(LA35-1 -7305a:  FRL-5928-2J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans, 
Louisiana;  Reasonable  Available 
Control  Technology  for  Emissions  of 
Volatile  Organic  Compounds 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  In  this  action,  the  EPA  is 
conditionally  approving  in  part,  and 
fully  approving  in  f)art,  revisions  to  the 
Louisiana  State  Implementation  Plan 
(SIP).  The  revisions  incorporate 
regulations  to  control  Volatile  Organic 
Compound  (VOC)  emissions  from  major 
stationary  sources  by  means  of 
Reasonable  Available  Control 
Technology  (RACT).  The  major 
stationary  source  category  controlled  by 
the  conditionally  approved  regulation  is 
Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  batch 
processes.  The  major  stationary  source 
categories  controlled  by  the  fully 
approved  regulations  are  SOCMI 
reactors.  SOCMI  distillation,  and 
industrial  cleanup  solvents.  The 
intended  effect  of  these  rides  is  to 
reduce  VOC  emissions  into  the  ambient 
air  and  thereby  reduce  ground-level 
ozone  concentrations.  Both  EPA's  full 
and  conditional  approval  of  these 
regulations  makes  them  federally 
enforceable. 

The  full  approval  of  the  revisions  to 
the  SEP  to  control  VOC  emissions  from 
the  batch  processes  source  category  is 
contingent  upon  the  State  of  Louisiana 
submitting  a  revision  of  the  single  unit 
operation  exemptions  of  the  SOCMI 
batch  processing  rule.  If  the  State  fails 
to  submit  a  revision  to  the  batch 
processing  rule  within  one  year  of  the 
conditional  appcDval  of  these  SIP 
revisions,  the  conditional  approval  will 
convert  to  a  disapproval. 

In  the  proposed  rules  section  of 
today's  Federal  Register,  the  EPA  is 
proposing  and  seeking  public  comment 
on  the  same  conditional  and  final 
approvals  of  the  Louisiana  SIP  that  are 
discussed  in  this  notice.  If  adverse 
comments  are  received  on  these 
approvals,  the  EPA  will  withdraw  the 
direct  final  rule  and  address  the 
comments  received  in  a  subsequent 
final  rule,  based  on  the  related  proposed 
rule.  No  additional  opportunity  for. 
public  comment  will  be  provided. 
DATES:  This  action  is  effective  on 
February  2,  1998  unless  adverse  or 


critical  comments  are  received  by 
January  2,  1998.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs.  Chief.  Air  Planning 
Section  (6PD-L).  at  the  EPA  Region  6 
Office  listed  below. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 

Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section  (6PD-L). 
Multimedia  Planning  and  Permitting 
Division.  Region  6,  Dallas.  1445  Ross 
Avenue.  Texas  75202-2733,  telephone: 
(214) 665-7214. 

Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality 
(LDEQ),  7290  Bluebonnet  Boulevard, 
Baton  Rouge,  Louisiana  70810, 
telephone:  (504)  765-7247. 

Documents  which  are  incorporated  by 
reference  are  available  for  puMic 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Eaton  R.  Weiler,  Air  Planning  Section 
(6PI>-L),  Multimedia  Planning  and 
Permitting  Division,  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue.  Dallas.  Texas  75202-2733, 
telephone:  (214)  665-2174. 

SUPPLEMENTARY  INFORMATION: 

L  BafJ(ground 

A.  Background  of  VOC  RACT  Rule 
Requirements 

Section  172  of  the  Clean  Air  Act  (the 
Act)  as  amended  in  1990,  entitled 
Nonattainment  Plan  Provisions  in 
General,  requires  that  states  adopt 
RACT  rules  for  major  stationary  sources 
of  VOCs  located  in  ozone  nonattainment 
areas.  The  RACT  is  defined  as  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available,  considering 
technological  and  economic  feasibility 
as  defined  in  44  FR  53761  (September 
17,  1979).  In  accordance  with  section 
108  of  the  Act,  the  EPA  publishes 
Control  Technique  Guideline  (CTG) 
documents  in  order  to  assist  the  States 
in  developing  RACT  rules  for  source 
categories.  The  CTGs  provide 
information  on  available  air  pollution 
control  techniques  and  provide 


recommendations  on  what  the  EPA 
considers  the  "presumptive  norm"  for 
RACT. 

Sections  182(b)(2)  and  182(c)  of  the 
Act  as  amended  in  1990  require  States 
to  adopt  RACT  rules  for  three  general 
groups  of  major  stationary  sources  of 
VOCs  located  in  ozone  nonattainment 
areas  designated  as  moderate  or  above. 
The  first  group  consists  of  sources 
covered  by  an  existing  CTG  (a  CTG 
issued  prior  to  the  enactment  of  the 
1990  Act  amendments).  The  second 
group  consists  of  sources  covered  by  a 
CTG  issued  after  the  enactment  of  the 
1990  Act  amendments.  These  CTGs  are 
referred  to  as  "post-enactment"  CTGs. 
The  third  group  consists  of  major 
sources  not  covered  by  a  CTG.  These 
sources  are  referred  to  as  "non-CTG" 
sources. 

Under  section  302(j),  the  Act  defines 
major  source  as  any  source  which  has 
the  potential  to  emit  100  tons  per  year 
or  more  of  any  air  contaminant  unless 
otherwise  expressly  provided.  Under 
section  182(c),  a  major  source  is  defined 
as  any  source  which  is  located  in  an 
area  designated  as  a  serious  ozone  non- 
attainment  area  and  has  the  potential  to 
emit  50  tons  per  year  or  more  of  VOCs. 
Therefore,  in  the  Baton  Rouge  five 
parish  serious  ozone  nonattainment 
area,  a  major  source  definition  is  the 
potential  to  emit  50  tons  per  year  or 
more  of  VOCs. 

Under  section  183  of  the  Act  as 
amended  in  1990.  entitied  Federal 
Ozone  ^4easu^es,  the  EPA  is  required  to 
issue  CTGs  for  13  source  categories  by 
November  15, 1993.  Two  specific  source 
categories  are  listed  under  section  183: 
aerospace  coatings  and  solvents,  and 
shipbuilding  operations.  The  other  11 
categories  are  listed  in  57  FR  18077 
(April  28, 1992)  and  are  as  follows: 

1.  SOCMI  distillation. 

2.  SOCMI  reactors. 

3.  Wood  furniture. 

4.  Plastic  parts  business  machines. 

5.  Plastic  parts  coating  (other). 

6.  Offeet  lithography. 

7.  Industrial  wastewater. 

B.  SOCMI  batch  processing. 

10.  Volatile  Organic  Liquid  (VOL)  storage 
tanks. 

11.  Clean-up  solvents. 

To  date,  CTGs  have  been  published 
for  four  of  the  thirteen  source  categories: 
SOCMI  distillation,  SOCMI  reactors, 
wood  fiuniture,  and  shipbuilding.  As 
described  in  a  January  20,  1994 
memorandum  from  John  Seitz,  Director 
of  the  EPA's  Office  of  Air  Quality 
Planning  and  Standards,  the  EPA  plans 
to  make  available  Alternative  Control 
Technology  (ACT)  documents  for  the 
CTG  source  categories  for  which  CTG 
documents  have  not  yet  been  published. 
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These  ACT  documents  provide  much  of 
the  same  information  as  the  CTG 
documents,  however,  instead  of 
establishing  a  presumptive  norm  for 
RACT  rule,  these  documents  provide 
options  for  control. 

On  April  28,  1992  (57  FR  18077).  the 
EPA  interpreted  the  Act  to  allow  a  State 
to  submit  a  non-CTG  rule  by  November 
15,  1992,  or  to  defer  submittal  of  a 
RACT  rule  for  sources  that  the  State 
anticipated  would  be  covered  by  a  post- 
enactment  CTG.  For  post-enactment 
CTGs,  the  amended  Act  requires  States 
to  submit  RACT  rules  in  accordance 
with  the  schedule  specified  in  the 
corresponding  CTG  document.  If  the 
EPA  failed  to  issue  a  CTG  by  November 
15,  1993,  the  responsibility  shifted  to 
the  State  to  submit  a  non-CTG  RACT 
rule  for  those  sources  by  November  15 
1994. 

B.  Negative  Declarations 

In  agreement  with  EPA  policy,  if  there 
are  no  major  sources  of  VOC  emissions 
in  a  CTG  source  category  located  in  a 
nonattainment  area,  the  State  should 
submit  a  formal  statement  of  the 
nonexistence  of  such  major  sources,  i.e., 
a  negative  declaration.  On  April  6  and 
June  20,  1994,  the  State  of  Louisiana  " 
submitted  letters  of  negative  declaration 
for  the  following  CTG  source  categories: 
aerospace  coatings  and  solvents, 
shipbuilding  operations,  offset 
lithography,  plastic  parts — business 
machines,  plastic  parts — other,  and 
wood  furniture.  The  EPA  approved 
these  letters  on  October  30,  1996,  in  61 
FR  55894.  A  CTG  document  was 
published  in  April  1996,  for  wood 
furniture  which  lowered  the  threshold 
for  a  source  to  be  considered  major  in 
the  wood  furniture  source  category  to  25 
tons  per  year  or  more  in  an  ozone 
nonattainment  area.  On  January  28, 
1997,  the  State  of  Louisiana  submitted 
a  letter  of  negative  declaration  for  the 
wood  furniture  category  based  on  the 
lower  major  source  threshold. 

n.  Stale  SakMittal 

On  December  15.  1995.  the  State  of 
Louisiana  submitted  to  the  EPA  five  sets 
of  rules  which  require  six  source 
categories  to  apply  RACT  to  VOC 
emissions  from  major  stationary  sources 
located  in  the  Baton  Rouge  ozone 
nonattainment  area.  In  Louisiana,  the 
following  five  parishes  areas  are 
designated  as  serious:  Ascension,  East 
Baton  Rouge,  Iberville.  Livingston,  and 
West  Baton  Rouge.  The  applicable 
source  categories  are  VOL  tank  storage, 
SOCMI  reactors,  SOCMI  distillation, 
SOCMI  batch  processes,  industrial 
wastewater,  and  industrial  cleanup 
solvents.  The  rules  also  apply  to  Pointe 


Coupee  Parish  and  Calcasieu  Parish, 
formerly  serious  and  marginal  ozone 
nonattainment  areas,  respectively. 
These  rules  were  published  in  the 
Louisiana  Register  on  April  20, 
September  20.  and  November  20,  1995. 

No  action  is  being  taken  on  the 
industrial  wastewater  portion  of  the 
December  15, 1995.  submittal.  The  EPA 
has  identified  provisions  which  are 
deficient  with  respect  to  EPA  guidance. 
In  short,  the  EPA  has  concerns  with  the 
rule  provisions  which  are  followed  to 
determine  the  characteristics  of  the 
wastewater  stream,  and  the  testing 
requirements  for  biological  treatment 
units. 

The  EPA  has  previously  approved 
Louisiana's  RACT  rule  for  VOL  tank 
storage,  33  Louisiana  Administrative 
Code  (LAC)  2103,  on  October  22, 1996 
(61  FR  57470)  as  part  of  the  15%  rate 
of  progress  plan  submitted  to  the  EPA 
on  December  15, 1995. 

m.  Analysis  of  State  Submittal 


A.  Industrial  Cleaning  Solvents 

Chapter  21  of  33  LAC  has  been 
amended  to  include  Section  2157,  (33 
LAC  2157)  Limiting  Volatile  Or^inic 
Compound  Emissions  from  Cleanup 
Solvent  Processing.  Section  2157  is 
intended  to  incorporate  regulations 
which  represent  RACT  for  the  cleanup 
solvents  CTG-source  category. 

Facilities  affected  are  those  which 
emit  or  have  the  potential  to  emit  50 
tons  per  year  or  more  of  VOCs,  and 
which  use  solvents  in  one  or  more  of  the 
following  nine  solvent-cleaning 
operations:  spray  gun  cleaning,  spray 
booth  cleaning,  large  manufactured 
components  cleaning,  equipment 
cleaning,  floor  cleaning,  line  cleaning, 
parts  cleaning,  tank  cleaning,  and  small 
manufactived  components  cleaning. 
Geographically,  these  rules  apply  to  the 
five  parish  Baton  Rouge  ozone 
nonattainment  area,  and  Pointe  Coupee 
and  Calcasieu  Parishes. 

To  assist  State  agencies  in  developing 
rules  to  limit  emission  of  VOCs  which 
result  from  industrial  cleaning  with 
organic  solvents,  in  February  1994.  the 
EPA  published  the  ACT  document  tided 
Industrial  Cleaning  Solvents  (EPA-453/ 
R-94-015).  The  ACT  document  does  not 
provide  a  model  regulation  or  a 
recommended  emission  limit 
representing  RACT.  The  ACT  document 
does  provide  considerable  information 
on  feasible  RACT  options  which  States 
can  use  to  define  their  own  RACT 
levels. 

The  ACT  document  recommends  the 
application  of  an  accounting  system 
which  tracks  the  use,  fate,  and 
associated  costs  (purchase  and  disposal) 


of  the  cleanup  solvents.  The  accounting 
system  should  utilize  the  Unit 
Operations  System  (UOS)  approach.  A 
UOS  is  defined  as  the  ensemble  of 
equipment  around  which  a  material 
balance  is  performed  and  includes  all 
possible  points/sources  from  which 
losses  to  the  atmosphere  coidd  occur  as 
a  result  of  them  being  cleaned. 
Completion  of  the  material  balance 
around  a  UOS  requires  measurement  of 
all  input  and  output  VOC-based  liquid 
solvent  streams.  The  difference  between 
these  streams  may  be  assumed  to  have 
evaporated  as  solvent  emissions.  The 
UOS  ensembles  for  the  nine  solvent- 
operations  listed  above  are  described  in 
Appendix  C  of  the  ACT  document. 

Another  control  option  discussed  in 
the  ACT  document  is  to  require  major 
sources  to  conduct  intensive,  short-term 
,    studies  of  solvent  types  and  uses.  The 
study  would  review  purchase  records, 
distribution  sources,  cleanup 
operations,  recycling  records  and  waste 
disposal  records.  The  study  would 
identify  potential  VOC  usage  reductions 
such  as  cleaning  solvent  changes  and 
equipment  changes. 

Utilizing  the  information  gained  from 
the  implementation  of  the  UOS 
accounting  system,  the  ACT  document 
recommends  the  State  require  major 
sources  to  submit  individual  solvent 
reduction  plans. 

Section  2157  of  33  LAC  incorporates, 
as  requirements,  the  control  options 
ouUined  in  the  above  listed  ACT 
document  The  regidation  is  approvable 
as  RACT  for  the  cleanup  solvents  CTG- 
source  category. 

Section  2157  of  33  LAC.  requires 
affected  facilities  to  implement  the 
following  actions:  conduct  a  three- 
month  intensive  study  of  solvent  types 
and  usage,  utilize  accounting  on  a  unit 
operation  system  and,  submit  plans  to 
the  administrative  authority  to  reduce 
VOC  emissions.  As  an  alternative  to 
submitting  reduction  plans,  the  owner  • 
or  operator  of  affected  facilities  may 
report  the  controls  and/or  work 
practices  deemed  to  be  Maximum 
Achievable  Control  Technology. 

These  submitted  plans^Jecome  State 
enforceable  upon  approval.  A  violation 
of  33  LAC  2157  occurs  if  the  affected 
facility  does  not  meet  the  state-approved 
solvent  reduction  target. 

B.  Batch  Processes 

1.  EPA  Analysis 

Chapter  21  of  33  LAC  has  been 
amended  to  include  Section  2149,  (33 
LAC  2149)  Umiting  Volatile  Organic 
Compound  Emissions  from  Batch 
Processing.  Section  2149  is  intended  to 
incorporate  regulations  which  represent 
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RACT  for  the  batch  processing  CTG- 
source  category. 

Facilities  affected  are  those  which 
emit  or  have  the  potential  to  emit  50 
tons  pw  year  or  more  of  VCKIs,  and  £Edl 
into  one  of  the  following  Standard 
Industrial  Classification  code  categories: 
plastic  materials  and  resins  (2821), 
pharmaceuticals  (2833  and  2834),  gum 
and  wood  chemicals  (2861),  cyclic 
crudes  and  intermediates  (2865), 
industrial  organic  chemicals  (2869),  and 
agricultural  chemicals  (2879). 
Geographically,  these  rules  apply  to  the 
five  parish  Baton  Rouge  ozone 
nonattainment  area,  and  Pointe  Coupee 
and  Calcasieu  Parishes. 

To  assist  State  agencies  in  developing 
rules  to  limit  emission  of  VOCs  which 
result  from  batch  processes,  in  February 
1994,  the  EPA  published  the  ACT 
dociunent  titled  Control  of  Volatile 
Organic  Compound  Emissions  from 
Batch  Processes  (EPA^53/R-93-017). 
The  ACT  dociunsnt  provides  a  model 
regulation  representing  RACT,  as  well 
as  providing  considerable  information 
on  emissions,  controls,  control  options, 
and  costs  that  States  can  use  in 
developing  RACT  regulations. 

In  developing  a  batch  processing 
RACT  regulation,  the  State  of  Louisiana 
closely  followed  the  model  rule 
provided  in  the  ACT.  The  purpose  of 
most  of  the  changes  from  the  model  rule 
is  to  make  the  regulations  more  explicit. 
All  changes  are  insigniBcant  except  the 
change  to  single-unit  operation 
exemptions  as  discussed  below. 

As  a  change  to  the  model  rule's  single 
unit  operation  exemptions,  the  State 
replaced  the  500-pound  annual 
emission  exemption  with  the  following 
annual  emission  exemptions  for  specific 
unit  operations:  1800  lbs.  for  reactors, 
1200  lbs.  for  holding  tanks,  and  8700 
lbs.  for  centrifuges.  No  justification  for 
the  revised  levels  of  these  thresholds 
was  provided.  Furthermore,  by  deleting 
the  general  single  unit  operation 
exemption  and  including  only  three 
specific  unit  operation  exemptions,  all 
other  unit  operations  not  listed  would 
not  be  exempt  for  analyses  no  matter 
how  low  the  level  of  annual  emissions. 

2.  State  Commitment  of  Revision 

On  June  17,  1997,  the  LDEQ 
submitted  a  letter  committing  to  revise, 
within  one  year  of  the  date  of  the 
publication  of  this  Federal  Register 
conditional  approval,  the  single  unit 
operation  exemptions  of  the  batch 
processing  rule. 

The  revision  would  eliminate  the 
individual  process  single  unit  operation 
exemptions  and  set  the  overall  single 
unit  operation  exemption  to  500  Ib./yr. 
or  less.  The  revision  would  also 


incorporate  language  which  more 
explicitiy  defines  the  control 
requirements. 

3.  EPA  Conclusion 

With  the  exception  of  the  single  unit 
operation  exemption  as  discussed 
above,  33  LAC  2149,  incorporates  as 
requirements,  the  control  options 
outlined  in  the  above  listed  ACT 
document.  With  the  letter  committing  to 
revise  Section  2149(b)(2),  single  unit 
operation  exemptions,  the  regulation  is 
conditionally  approvable  as  RACT  for 
the  batch  processing  CTG  source 
category. 

C.  SCXIMI  Distillation  and  Reactors 

Chapter  21  of  33  LAC,  has  been 
amended  to  include  Section  2147,  (33 
LAC  2147)  Limitin^Volatile  Organic 
Compound  Emissions  from  Reactor 
Processes  and  Distillation  Operations  in 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry.  Section  2147  is 
intended  to  incorporate  regulations 
which  represent  RACT  for  both  the 
SOCMI  reactors  and  SCXXI  distillation 
source  categories. 

Facilities  affected  are  those  which 
emit  or  have  the  potential  to  emit  50 
tons  per  year  or  more  of  VOCs,  and  have 
the  Standard  Industrial  Major  Code  28 
classification.  Chemicals  And  Allied 
Products.  Geographically,  these  rules 
apply  to  the  five  parish  Baton  Rouge 
ozone  nonattainment  area,  and  Pointe 
Coupee  and  Calcasieu  Parishes. 

To  assist  State  agencies  in  developing 
rules  to  limit  emission  of  VOCs  which 
result  from  batch  processes,  in  August 
1993  the  EPA  published  the  CTG 
document  entitled  Control  of  Volatile 
Organic  Compound  Emissions  from 
Reactor  Processes  and  Distillation 
Operations  Processes  in  the  Synthetic 
Organic  Chemical  Manufacturing 
Industry.  As  well  as  providing 
considerable  information  on  emissions, 
controls,  and  costs  that  the  States  can 
use  in  developing  RACT  regulations,  the 
CTG  provides  a  model  regulation 
representing  RACT.  In  developing  a 
SOCMI  distillation  and  reactor 
regulation,  the  State  of  Louisiana  closely 
followed  the  model  rule  provided  in  the 
CTG.  The  purpose  of  most  of  the 
changes  from  the  model  rule  is  to  make 
the  regulations  more  explicit.  All 
changes  are  unsubstantive  except  the 
change  made  to  the  fiow  rate  exemption 
as  discussed  below. 

As  a  change  to  the  lAodel  rule  flow- 
rate  exemption,  the  State  raised  the 
minimum  control  flow  rate  fitim  0.0085 
to  0.011  standard  cubic  meters  per 
minute.  This  change  was  made  to  the 
model  rule  to  be  consistent  with  the 
new  source  performance  standards  for 


reactor  processes,  40  CFR  60.700(c)(4). 
In  this  way,  the  RACT  rule  will  not  be 
more  stringent  than  the  performance 
standards  for  new  sources  for  reactor 
processes.  The  EPA  finds  this  revision 
acceptable. 

Section  2149  of  33  LAC  incorporates 
as  requirements,  the  control  options 
outlined  in  the  above  listed  CTG 
document.  The  regulation  is  approvable 
as  RACT  for  the  SOCMI  reactor  and 
SOCMI  distillation  source  categories. 

IV.  Final  Action 

By  this  action,  the  EPA  is 
conditionally  approving  in  pari  and 
fully  approving  in  part  the  revisions  to 
the  Louisiana  SIP  submitted  on 
December  15,  1995.  The  EPA  is 
conditionally  approving  the  revisions  to 
the  SIP  to  control  VOC  emissions 
utilizing  RACT  from  the  SOCMI  batch 
processing  source  category.  The  EPA  is 
fully  approving  in  the  revisions  to  the 
SIP  to  control  VOC  emissions  utilizing 
RACT  from  the  following  major  source 
categories:  SOCMI  distillation.  SOCMI 
reactor,  and  clean-up  solvents.  The  EPA 
is  also  approving  the  letter  of  negative 
declaration  for  the  wood  furniture  major 
source  category  from  the  LDEQ  dated 
January  21. 1997. 

The  full  approval  of  the  revision  to 
control  VOC  emissions  utilizing  RACT 
from  the  batch  processing  source 
category  is  contingent  upon  the  State  of 
Louisiana  submitting  a  revision  to  the 
single  unit  operation  exemptions  rule.  If 
the  State  fails  to  submit  a  revision  to  the 
batch  processing  rule  within  one  year  of 
the  conditional  approval  of  these  SIP 
revisions,  the  conditional  approval  will 
convert  to  a  disapproval. 

With  the  approval  of  these  rules,  the 
applicable  requirements  relating  to 
RACT  rules  of  the  12  of  the  13  CTG 
souice  categories  have  been  met.  The 
industrial  wastewater  source  category  is 
the  only  remaining  CTG  source  category 
for  which  no  action  has  been  taken.  This 
source  category  will  be  handled  in  a 
separate  rulemaking  action. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noiK:ontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  February  2. 
1998,  unless,  by  January  2, 1998. 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  action  that  will  withdraw 
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the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  the 
proposed  rule  in  today's  Federal 
Register,  which  incorporate  by  reference 
the  discussion  in  this  direct  final  action. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  February  2,  1998. 

Nothing  in  tiiis  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

V.  Administrative  Raquirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Altwnatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

The  SIP  approvals  imder  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requiremente  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  afEacted. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  flexibility  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA.  427  U.S.  246,  255-«6  (1976);  42 
U.S.C.  7410(a)(2). 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 


the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act.  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA,  427  U  S 
246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  SUte 
submittal  does  not  afiiact  its  State- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 


C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  Tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  Tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  Tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register. 

This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 
Under  section  307(b)(1)  of  the  Act. 

petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  February  2,  1998.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(bK2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  contitil,  Hydrocart>ons. 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

NotK  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Louisiana  was  approved  by 
the  Director  of  the  Federal  Register  on  lulv 
1.1982.  ' 

Dated:  November  10, 1997. 
Ljadm  F.  Camil, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDEDJ 

1.  The  authority  citation  of  part  52 
continues  to  read  as  follows: 

Aotkority:  42  U.S.C.  7401-767  Iq. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(74)  to  read  as 
follows: 

S  52.970    Identffteation  of  plan. 
*        •        *        •        • 

(c)«    •    • 

(74)  Revisions  to  the  Louisiana 
Department  of  Environmental  Qualify 
Regulation  Tide  33,  Part  m.  Chapter  21, 
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Control  of  Emission  of  Organic 
Compounds,  submitted  by  the  Governor 
on  December  15, 1995. 
(i)  Incorporation  by  reference. 

(A)  LAC,  Title  33.  Part  III,  Chapter  21, 
Section  2147,  Limiting  Volatile  Organic 
Compound  Emissions  from  Reactor 
Processes  and  Distillation  Op>erations  in 
the  Synthetic  Organic  Chemical 
Mantifacturing  Industry,  adopted  in  the 
Louisiana  Register  on  April  20. 1995  (LR 
21:380). 

(B)  LAC,  Title  33.  Part  III.  Chapter  21. 
Section  2149,  Limiting  Volatile  Organic 
Compound  Emissions  from  Batch 
Processing,  adopted  in  the  Louisiana 
Register  on  April  20,  1995  (LR  21:387). 

(C)  LAC,  Title  33.  Part  ffl.  Chapter  21. 
Section  2151,  Limiting  Volatile  Organic 
Com[>ound  Emissions  from  Cleanup 
Solvent  Processing,  adopted  in  the 
Louisiana  Register  on  April  20. 1995  (LR 
21:391). 

(ii)  Additional  material. 

(A)  Letter  of  negative  declaration  for 
wood  furniture  dated  January  21, 1997, 
from  the  State  of  Louisiana  Department 
of  Environmental  Quality. 

3.  Section  52.994  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

f52.M4    CondWonal  ipprovais. 


(b)  Reasonable  Available  Control 
Technology  for  the  SynthetJc  Organic 
Chemical  Manufacturing  Industry  Batch 
Processing  Source  Category.  A  letter 
dated  June  17, 1997  from  the  Assistant 
Secretary  of  the  Louisiana  Department 
of  Environmental  Quality  to  the  EPA 
Regional  Administrator  commits  the 
.  State  to  make  corrections  in  LAC 
33.in.2149.A.2.b  to  restore  the  general 
single  unit  operation  exemption  to  500 
pounds  per  year  or  less.  The  State 
commits  to  make  the  above  rule  change 
within  one  year  from  the  Federal 
Register  publication  of  the  conditional 
approval  of  the  batch  processing 
Reasonable  Available  Control 
Technology  rule. 

IFR  Doc.  97-31408  Filed  12-1-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paris  64. 70.  and  71 

[FRL-5928-5] 
RIN  2060-AD18 

Compliance  Assurance  Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule;  availability  of 
guidance  document. 

SUMMARY:  On  October  22, 1997  (62  FR 
54900),  EPA  published  a  final 
Compliance  Assurance  Monitoring  Rule 
(CAM).  The  final  rule  preamble 
described  a  Guidance  Development 
Process  in  which  the  Agency  would 
develop  non-prescriptive  examples  of 
the  types  of  monitoring  that  can  be  used 
to  satisfy  part  64  for  various  types  of 
control  devices  and  emissions  units.  In 
order  to  provide  an  Opportunity  for 
source  owners  or  operators  and  other 
interested  parties  to  submit  suggestions, 
review  drafts  and  generally  clarify  the 
part  64  requirements,  a  Draft  CAM 
Technical  Guidance  Document  is  now 
available.  The  Agency  emphasizes  that 
the  development  of  example  monitoring 
approaches  in  this  guidance  document 
is  intended  to  assist  both  regulated 
industry  and  permitting  authorities  to 
streamline  permit  review  in  those 
instances  where  a  source  owner  or 
operator  proposes  monitoring  based  on 
one  of  the  examples.  These  examples 
should  not  be  considered  as  an  implied 
limitation  on  the  owner  or  operator's 
ability  to  propose  a  different  approach 
that  the  owner  or  operator  can 
demonstrate  satisfies  the  part  64 
requirements  or  on  the  permitting 
authority's  authority  to  require 
additional  monitoring.  A  final  CAM 
Technical  Guidance  Document  should 
be  available  by  the  end  of  March  1998. 

DATES:  Comments  on  the  Draft  CAM 
Technical  Guidance  Document  should 
be  received  no  later  than  January  5. 
1998. 

ADDRESSES:  Comments  should  be  sent 
to:  Dan  Bivins.  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards.  MD-19.  RTP, 
NC  27711.  or  to: 
Bivins.Dan@epamail.epa.gov 

The  Draft  CAM  Technical  Guidance 
Dociunent  is  available  on  U.S. 
Environmental  Protection  Agency's 
EMTIC  Homepage  on  the  Technology 
Transfer  Network  (via  the  Internet  at 
"http://ttnwww.rtpnc.epa.gov/html/ 
emticwww/index.htm".  24  hours  a  day. 
7  days  a  week  ,  except  Monday,  8-12 
a.m.  EST). 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Bivins  at  (919)  541-5244. 

Henry  C  Thomas, 

Acting  Director,  Office  of  Air  Quality  Planning 

and  Standards. 

(FR  Doc.  97-31576  Filed  12-1-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180 

[OPP-300588;  FRL-6758-7] 

Pyrimethanil;  Pesticide  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  an 
import  tolerance  for  residues  of  the 
fungicide  4.6-dimethyl-N-phenyl-2- 
pyrimidinamine  expressed  as 
pyrimethanil  in  or  on  the  raw 
agricultural  commodity  (RAC)  wine 
grapes  at  5.0  ppm.  AgrEvo  USA 
Company  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(Pub.  L.  104-170)  requesting  the 
tolerance. 

DATES:  This  regulation  becomes 
effective  December  2. 1997.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA  on  or  before  February 
2,  1998. 

ADDRESSEES:  Written  objections,  and 
hearing  requests  identified  by  the 
docket  control  number,  OPP-300589, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  OPP- 
300589,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  Wordperfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
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of  objections  and  hearing  requests 
electronic  form  must  be  identified 
the  docket  control  number  (OPP- 
300589).  No  Confidential  Busine 
InformaUon  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copieTof 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  Waller.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-9354,  e-mail: 
waller.mary9epamail.epa.gov. 

SWPLEMENTARY  MFORMATKM:  In  Uie 
Federal  R^gialer  of  August  1,  1997  (62 
FR  41379)  (FRL-5732-4),  EPA  issued  a 
notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  21  U.S.C.  346a(e).  announcing 
the  filing  of  a  pesticide  tolerance 
petition  (PP  4E4384)  by  AgrEvo  USA 
Company,  Littie  Falls  Center  One,  2711 
Centerville  Rd.,  Wilmington,  DE  19808. 
The  notice  included  a  summary  of  the 
petition  prepared  by  AgrEvo  USA 
Company.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing.  The  petition  requested  that  40 
CFR  part  180  be  amended  by 
establishing  a  tolerance  for  residues  of 
the  fungicide  4,6-dimethyl-N-phenyl-2- 
pjnrimidinamine  expressed  as 
pyrimethanil  in  or  on  the  raw 
agricultural  commodity  wine  grapes  at 
5.0  parts  per  million  (ppm). 

!•  Risk  Aflsessment  i^d  Statutory 
Findings 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  onfy 
if  EPA  determines  if  the  tolerance  is 
•We."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  of  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(bK2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 


exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  efiiscts, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
smdy  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  more  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology' studies  and  determines 
wheUier  an  additional  imcertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposiu^  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm.  EPA  generally  uses 
the  RfD  to  evaluate  chronic  risks  posed 
by  pesticide  exposure.  For  shorter  term 
risks,  which  could  occur  for  residential 
uses  of  a  pesticide,  EPA  calculates  a 
margiii  of  exposure  (MOE)  by  dividing 
the  estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
stiidy.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fbhl  uncertainty 


factor.  The  MOE  is  a  measure  of  how 
close  the  exposure  comes  to  the  NOEL. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structiire 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

.  2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  dafa  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-tenn,"  "intermediate." 
and  "chronic"  risks.  These  assessments 
are  defined  by  the  Agency  as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assiuned. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enactment 
of  FQPA,  this  risk  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
reassessment,  risks  from  average  food 
and  water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
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for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  from 
multiple  sources  (e.g.,  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risks  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chtonic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifietime  of  exptosure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  in&nts  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
ground  water  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  maior  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticide.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 


million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  crop  treated  estimates  are 
derived  frtim  Federal  and  private  market 
siu^ey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  Review  of  this  regional  data 
allows  EPA  to  be  reasonably  certain  that 
no  regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency. 

n.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  40B(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  pyrimethanil  and  to  make  the 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  pyrimethanil  on  wine 
grapes  at  5.0  ppm.  EPA's  assessment  of 
the  dietary  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyrimethanil  are 
discussed  below. 

1.  A  battery  of  acute  toxicity  studies 
resulted  in  an  acute  oral  LDm)  =  4,149 
milligrams/kilograms  (mg/kg)  (males) 
and  5,971  mg/kg  (females);  an  acute 
dermal  LDm  >5,000  mg/kg  for  both 
sexes:  an  acute  inhalation  LC$o  >1.98 
mg/L;  slight  eye  irritation;  no  dermal 
irritation;  and  a  finding  that 
pyrimethanil  is  not  a  sensitizer. 


2.  A  subchronic  oral  toxicity  study  in 
rats  fed  pyrimethanil  at  dose  levels  of  0, 
80,  800,  or  8.000  ppm  for  13  weeks. 
Those  doses  were  equivalent  to  daily 
intake  of  0,  5.4,  54.5,.529.1  milligrams/ 
kilograms/day  (mg/kg/day)  for  males 
and  0,  6.8,  66.7,  625.9  mg/kg/day  for 
females.  A  supplementary  control  and  a 
high  dose  (8,000  ppm)  group  were 
similarly  treated  for  13  weeks  then 
maintained  off-dose  for  28  days  to 
investigate  the  reversibility  of  any 
findings.  Treadnent  of  pyrimethiuiil  did 
not  affect  mortality,  clinical  signs,  water 
intake,  ophthalmology,  hematology, 
blood  chemistry,  or  macroscopic 
pathology. 

Under  the  conditions  of  this  study, 
the  No  Observed  Effect  Level  (NOEL) 
was  estimated  to  be  80  ppm  (equivalent 
to  a  daily  intake  of  5.4  mg/kg/day  for 
males  and  6.8  mg/kg/day  for  females). 
The  Lowest  Observed  Effect  Level 
(LOEL)  was  estimated  to  be  800  ppm 
(54.5  mg/kg/day  for  males  and  66.7  mg/ 
kg/ day  for  females).  The  LOEL  is  based 
on  decreased  body  weight  gains  in 
females,  changed  coloration  of  urine 
specimens,  and  increased  incidence  of 
hypertrophy  of  centrilobular 
hepatocytes  in  males. 

3.  A  subchronic  oral  toxicity  in  mice 
fed  technical  pyrimethanil  at  dose  levels 
of  0,  80,  900,  or  10,000  ppm  for  13 
weeks.  Those  doses  were  equivalent  to 
0, 12, 139,  or  1,864  mg/kg/day  for  males 
and  0,  18,  203,  or  2,545  mg/kg/day  for 
females,  respectively.  There  were  no 
treatment-related  effects  in  mortality, 
clinical  signs,  water  intake,  or 
hematological  parameters. 

The  NOEL  was  estimated  to  be  900 
ppm,  equivalent  to  daily  intake  of  139 
and  203  mg/kg/da^or  males  and 
females,  respectively.  The  LOEL  was 
estimated  to  be  10,000  ppm,  equivalent 
to  daily  intake  of  1,864  and  2,545  mg/ 
kg/ day  for  males  and  females, 
respectively.  The  LOEL  is  based  on 
decreased  body  weight  gains,  clinical 
chemistry  data,  necropsy,  and 
histopathological  findings. 

4.  A  subchronic  oral  toxicity  study  in 
dogs  dosed  with  technical  pyrimethanil 
by  gavage  at  dose  levels  of  0,  6,  SO,  or 
1,000/800  mg/kg/day  for  13  weeks.  The 
highest  dose  was  reduced  from  1,000 
mg/kg/day  to  800  mg/kg  on  day  7  due 
to  persistent  vomiting  seen  in  all  dogs 
receiving  1 .000  mg/kg.  Concentrations 
of  dosing  suspension  (0.5%  (w/v) 
methyl  cellulose  in  distilled  water)  were 
within  ranges  of  82.5%  to  121.7%  of 
nominal.  There  were  no  treatment 
related  effects  on  mortality,  organ 
weights,  necropsy  findings, 
histopathological,  ophthalmoscopical, 
or  hematological  parameters. 
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Under  the  conditions  of  this  study, 
the  NOEL  was  estimated  to  be  6  mg/kg. 
The  LOEL  was  estimated  to  be  80  mg/ 
kg.  The  LOEL  is  based  on  the  increased 
incidence  of  vomiting  and  diarrhea, 
salivation,  cream  coloration  of  feces, 
h)rpoactivity,  and  decreased  water 
consumption. 

5.  A  chronic  oral  toxicity  study  in 
dogs  dosed  with  pyrimethanil  by  gavage 
at  doses  of  0,  2,  30,  or  400/250  mg/kg/ 
day  for  12  months.  Administration  of 
the  test  material  at  400  mg/kg/day 
caused  a  high  incidence  of  vomiting/ 
emesis  during  week  1  of  the  study.  For 
this  reason,  the  dose  regimen  was 
decreased  to  250  mg/k^day  on  day  8  of 
the  study.  At  this  dose  (250  mg/kg) 
vomiting  was  decreased  to  about  1%  in 
all  animals. 

Based  on  the  results  of  this  study,  the 
NOEL  is  30  mg/kg/day  and  the  LOEL  is 
250  mg/kg/day,  based  on  the  decrease  in 
body  weight,  food  consumption,  feed 
efficiency,  and  water  consumption, 
reduced  clotting  times,  and  increases  in 
white  blood  cells,  (mainly  neutrophils). 
6.  A  carcinogenicity  feeding  study  in 
mice  fed  technical  pyrimethanil  at  dose 
levels  of  0,  16  ppm  (males  2.0,  females 
2.5  mg/kg/day),  160  ]^m  (males  20.0, 
females  24.9  mg/kg/day),  or  1,600  ppm 
(males  210.9,  females  253.8  mg/kg/day) 
for  80  weeks  resulted  in  a  dose-related 
increase  in  the  percentage  (24%,  38%, 
40%,  and  67%  in  control,  low-,  mid-, 
and  high-dose  males,  respectively)  of 
deaths  occurring  prior  to  week  56  in 
males  but  there  was  no  dose-related 
adverse  effect  on  survival  in  either  sex 
and  adequate  numbers  of  mice  (both 
sexes)  were  available  at  study 
termination. 

Treated  males  displayed  a  higher 
incidence  of  urinary  bladder  distension 
at  necropsy,  and  urogenital  tract  lesions 
were  increased  at  the  high-dose  level 
compared  to  the  control  values.  Since 
all  urogenital  tract  tissues  of  the  low- 
and  mid-dose  males  were  not  examined, 
a  dose-response  cannot  be  determined. 
The  NOEL  for  systemic  effects  can  be  set 
at  1,600  ppm  (males  210.9,  females 
253.8  mg/kg/day),  the  highest  dose 
tested  (HDT).  There  was  no  increase  in 
the  incidence  of  any  tumor  type  in 
either  sex. 

7.  A  combined  chronic  toxicity/ 
carcinogenicity  study  in  rats  fed 
pjrrimethanil  at  dose  levels  of  0,  32,  400, 
or  5,000  ppm  for  52  weeks  (interim  kill) 
or  104  weeks  (main  study).  Those  doses 
were  equivalent  to  daily  intake  of  0, 1.3, 
17,  or  221  mg/kg/day  for  males  and  0, 
1.8,  22.  or  291  mg/kg/day  for  females. 

At  the  interim  kill  (52  weeks),  relative 
liver/body  weight  ratios  of  animals 
given  5,000  ppm  were  siginificanUy 
higher  than  controls.  Necropsy  revealed 


dark  thyroids  in  5,000  ppm  treated 
animals  only.  Microscopic  pathology 
showed  minimal  to  moderate 
hypertrophy  of  centrilobular 
hepatocytes  in  animals  given  5,000 
ppm.  In  the  thyroid  gland,  at  5,000  ppm, 
there  were  higher  incidences  of  minimal 
to  slight  colloid  depletion  and 
hypertrophy  of  the  follicular  epithelium 
in  males  and  females.  A  single  focus  of 
follicular  hyperplasia  was  seen  in  males 
only.  There  were  minimal  to  moderate 
intra-epithelial  depositions  of  brown 
pigment  (lipofuscin). 

At  the  terminal  kill  (104  weeks),  at 
5,000  ppm.  an  increase  of  absolute  liver 
weight  was  observed  in  males  only 
while  increases  of  relative  liver/body 
weight  ratios  were  seen  in  both  sexes. 
Non-neoplastic  findings  included 
minimal  to  slight  hypertrophy  of 
centrilobular  hepatocyes.  There  were 
higher  incidences  of  eosinophilic  foci  in 
the  liver  of  males  and  fsmales  compared 
with  controls.  Minimal  to  moderate 
focal  cystic  degeneration  of  the  liver 
was  also  observed  in  males  and  females. 
In  the  thyroid  gland,  colloid  depletion 
and  hypertrophy  of  the  follicular 
epithelium  was  seen  in  males  and 
females  compared  to  controls. 
Depositions  of  intra-cytoplasmic  brown 
pigment  (lipofuscin)  within  the  thyroid 
follicular  epithelium  were  seen  only  in 
animals  given  5,000  ppm  (38/50  males 
and  47/50  females). 

The  only  tissue  showing  a  higher 
incidence  of  tumors  than  controls  was 
the  thyroid  gland  with  benign  follicular 
cell  adenomas  in  both  sexes.  A  pair- 
wise  comparison  for  the  incidence  in 
high  dose  (5,000  ppm)  treated  males 
was  not  statistically  higher  than  the 
control.  The  incidence  in  both  sexes 
was  higher  than  the  historical  control 
range.  A  positive  trend  of  the  incidence 
for  both  sexes  was  noted.  In  addition, 
thyroid  follicular  cell  adenocarcinomas 
were  seen  in  animals  treated  at  32  ppm 
(males)  and  5,000  ppm  (1  male  only); 
however,  the  incidence  was  within  the 
historical  control  range. 

At  400  ppm,  a  statistically  significant 
increase  of  serum  GGT  level  in  males 
only  was  observed  at  week  102. 
Increased  absolute  liver  weight  (the 
relative  liver/body  weight  ratio  was 
comparable  to  control)  in  males  was 
reported  in  the  terminal  necropsy 
findings.  However,  these  parameters  are 
considered  to  be  of  no  toxicological 
significance  because  no  corresponding 
significant  histopathological  finding 
was  seerL 

No  treatment-related  significant 
effects  were  seen  in  animals  given  32 
ppm. 

Under  the  condition  of  this  study,  the 
NOEL  was  estimated  to  be  400  ppm. 


(equivalent  to  17  mg/kg/day  for  males 
and  22  mg/kg/day  for  females).  The 
LOEL  was  estimated  to  be  5,000  ppm 
(equivalent  to  221  mg/kg/day  for  males 
and  291  mg/kg/day  for  females).  The 
LOEL  was  based  on  decreased  body 
weight  gains,  increased  serum 
cholesterol  and  GGT  levels,  increased 
relative  liver/body  weight  ratios, 
necropsy,  and  histopathological 
findings. 

8.  An  oral  development  toxicity  study 
in  rats  gavaged  with  pyrimethanil 
suspensions  (1%  (w/v)  aqueous  methyl 
cellulose  at  doses  of  0,  7.  85,  or  1,000 
mg/kg/day  from  gestation  days  6 
through  15.  Maternal  toxicity  (hunched 
body  posture,  emaciation,  and  hair  loss) 
were  noted  in  high-dose  animals. 
Treatment-related,  statistically 
significant  decreases  in  body  weights 
and  body  weight  gains  were  observed  in 
high-dose  animals.  Except  for 
statistically  significant  decreased  in 
mean  litter  weight  and  mean  fetal 
weight  of  high-dose  animals,  all  other 
Caesarian  section  data  were  comparable 
to  control  values.  The  maternal  NOEL 
was  85  mg/kg/day  and  \he  LOEL  was 
1,000  mg/kg/day  (limit  dose),  based  on 
decreases  in  mean  body  weight,  mean 
body  weight  gain,  mean  litter  weight, 
and  mean  fetal  weight.  The 
developmental  NOEL  was  1,000  mg/kg/ 
day  (limit  dose).  The  developmental 
LOEL  was  not  established. 

9.  A  developmental  toxicity 
(teratology)  study  in  rabbits  gavaged 
with  pyrimethanil  at  doses  of  0,  7,  45, 
or  300  mg/kg/day  on  gestation  day  7 
through  19.  At  7  mg/kd/day,  no 
treatment-related  maternal  or 
developmental  effects  were  observed. 
The  maternal  NOEL  is  7  mg/kg/day  and 
the  maternal  LOEL  is  45  mg/kg/day 
based  on  the  slight  increase  in  the 
number  of  females  with  reduced 
production  and  size  of  fecal  pellets.  The 
developmental  NOEL  is  45  mg/kg/day 
and  the  LOEL  is  300  mg/kg/day  based 
on  decreased  fetal  weight,  increased 
incidence  of  fetal  runts,  increase  in 
retarded  ossification  of  fetal  bones, 
increase  in  fetuses  with  1 3  thoracic 
vertebrae,  and  13  pairs  of  ribs. 

10.  A  reproduction  toxicity  study  in 
rats  fed  pyrimethanil  at  dose  levels  of  0, 
32,  400,  or  5,000  ppm  (males:  0, 1.9, 
23.1,  or  294  mg/kg/day;  females:  0,  2.2, 
27.4,  343  mg/li^day)  during  premating, 
gestation,  and  lactation  periods.  No 
treatment-related  differences  were  noted 
in  the  necropsy  findings  of  parental 
animals  and  their  ofbpring.  Treatment- 
related  decreases  in  mean  body  weights 
were  limited  to  high-dose  parental 
animals  and  their  offspring. 

The  NOEL  for  reproductive  toxicity  is 
5.000  ppm  (294  mg/kg/day,  males;  343 
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mg/kg/day,  females),  the  highest  dose 
tested.  The  NOEL  for  developmental/ 
systemic  toxicity  is  400  ppm  (23.1  mg/ 
kg/day.  males;  343  mg/kg/day.  females); 
the  LOEL  was  established  at  5.000  ppm 
(294  mg/kg/day,  females),  based  on 
decreased  pup  body  weights  on 
lactation  day  21. 

11.  Studies  on  gene  mutation  and 
other  genotoxic  effects:  A  bacterial 
mutation  assay  with  s.  typbimurium;  a 
tiacterial  mutation  assay  with  E.  Colt;  a 
mouse  micronucleus  assay;  an  in  vitro 
metapbase  chromosomal  aberration 
assay  (human  lymphocytes):  an  in  vivo 
unscheduled  DNA  synthesis  assay  (rats) 
showed  no  evidence  of  mutagenic 
activity. 

12.  A  metabolism  study  showed  that 
the  majority  (••90%)  of  the  administered 
dose  of  '  *C-pyrimethanil  following  14 
days  of  repeated  oral  exposure  to 
unlabeled  pyrimethanil  (5/sex)  at  a  dose 
level  of  10  mg/kg  was  eliminated  within 
24  hours,  and  the  major  route  of 
elimination  was  via  the  urine  ("72%). 
Approximately  17-18%  of  the  dose  was 
eliminated  via  feces.  Radiolabeled 
pyrimethanil  was  detected  only  in  the 
liver,  kidney,  and  blood  at  study 
termination  (24  hours  post  dose).  The 
highest  residue  was  displayed  in  the 
liver  in  both  sexes.  There  was  no 
significant  sex  difference.  The  overall 
recovery  of  radiolabeled  pyrimethanil 
was  "Ql  % . 

13.  A  metabolism  study  showed  that 
the  ma)ority  of  a  radiolabeled  dose  of 
pyrimethanil  (■^97%  low  dose;  65%  high 
dose)  administered  following  single  oral 
exposures  of  rats  to  dose  levels  of  1 1.89 
or  800  mg/kg  of  pyrimethanil  was 
eliminated  within  24  hours,  and  the 
major  route  of  elimination  was  via  the 
urine  (low  dose  74%-76%;  high  dose 
65%-67%).  Approximately  21%-23%  of 
the  low  dose  and  ''15%-18%  of  the  high 
dose  was  eliminated  via  the  feces.  The 
highest  residues  were  displayed  in  the 
liver,  kidney,  thyroid,  and  blood  at  the 
high  dose.  The  overall  recovery  of 
radiolabeled  pyrimethanil  following 
single-dose  exposure  was  >94%  at  the 
high  dose  and  >101%  at  the  low  dose. 
No  sex  differences  were  observed.  Since 
tissue  levels  were  measured  at  only  one 
time  point,  no  statement  regarding 
bioaccumulation  can  be  made. 

14.  A  metabolism  study  in  rats 
administered  '<]-pyrimethanii  orally 
once  a  day  over  a  period  of  28  days  (10 
mg/kg),  with  periodic  sacrifices  at  days 
1.  3,  5.  8.  11, 17,  23,  28,  and  32  for 
residue  analysis  of  organs/tissues 
showed  detectable  levels  of  radiolabeled 
pyrimethanil  in  adrenals,  blood,  kidney, 
liver,  spleen,  and  thyroid.  Blood  and 
liver  displayed  detectable  levels  of 
radiolabeled  pyrimethanil  after  a  single 


dose  (24-hour  sample).  Four  days  after 
the  last  dose,  detectable  levels  of 
radiolabeled  pyrimethanil  were  found 
in  the  liver,  kidney,  and  thyroids.  It 
appeared  that  the  levels  in  the  blood, 
kidney,  and  thyroid  continued  to 
incr^se  with  increased  exposure  time, 
while  the  level  in  the  adrenal  appeared 
to  reach  a  plateau,  and  levels  in  the  liver 
appeared  to  decline. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  To  assess  acute 
dietary  exposure,  the  Agency  used  a 
NOEL  of  45  mg/kg/day  and  a  LOEL  of 
300  mg/kg/day  from  a  developmental 
toxicity  study  in  rabbits  for  evaluating 
acute  risk  to  females  13-*-,  the 
subpopulation  of  concern. 

2.  Oironic  toxicity.  A  RfD  of  0.2  mg/ 
kg  was  established  based  on  a  long-term 
rat  toxicity  study  with  a  NOEL  of  400 
ppm  and  an  uncertainty  factor  of  100. 

3.  Carcinogenicity.  Pyrimethanil  was 
classified  as  a  Group  C  chemical  - 
possible  human  carcinogen.  The 
Agency's  Carcinogenicity  Peer  Review 
Committee  (CPRC)  chose  a  non-linear 
approach  (MOE)  based  on  a  NOEL  of  17 
mg/kg/day  for  increased  incidences  of 
thyroid  tumors  in  rats.  The  MOE 
methodology  was  selected  because  of 
thyroid  tumors  associated  with 
administration  of  pyrimethanil  in  the  rat 
which  may  be  due  to  a  disruption  in  the 
thyroid-pituitary  status. 

4.  Toxicity  endpoints  for  non-dietary 
exposure.  A  toxicity  endpoint  for  non- 
dietary  exposure  is  not  required  as  the 
Agency  is  only  considering  the  import 
tolerance  on  wine  grapes. 

C.  Exposure  and  Risks 

1.  Fmm  food  and  feed  uses.  This  is 
the  first  tolerance  for  residues  of 
pyrimethanil  in  or  on  a  raw  agricultural 
commodity.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  pyrimdthanil 
as  follows: 

i.  Acute  dietary  exposure  and  risk.  An 
acute  dietary  endpoint  for  females  13-t- 
and  the  general  public  were  assessed 
because  of  potential  oral  consumptions. 
For  the  subpopulation  of  concern, 
females  13+,  the  estimated  acute  Margin 
of  Exposure  (MOE)  of  405  demonstrates 
no  acute  dietary  concern. 

ii.  Chronic  exposure  and  risk.  The  RfD 
used  for  the  chronic  dietary  analysis 
was  0.20  mg/kg/day.  A  tolerance  of  5.0 
ppm  in  or  on  wine  grapes  was  used. 
Using  the  tolerance  level  residue  (5.0 
ppm)  and  assuming  that  100%  of  the 
crop  is  treated,  the  risk  assessment 
resulted  in  use  of  less  than  1%  of  the 
RfD  for  the  general  population  and  all 
22  subgroups,  including  infants  under  1 
year  and  children  under  13  years  of  age. 


No  feed  items  are  associated  with  wine 
grapes  and  therefore,  secondary  residues 
are  not  expected.  In  the  best  judgement 
of  the  Agency,  the  pyrimethainil  chronic 
dietary  risk  does  not  exceed  the  level  of 
concern. 

2.  From  drinking  water.  Since  this  is 
an  import  tolerance  and  there  are  no 
U.S.  registrations  for  this  chemical, 
there  an  not  risks  associated  with 
drinking  water. 

3.  From  non-occupational  non-dietary 
exposure.  As  stated,  this  is  an  import 
tolerance  and  there  are  no  U.S. 
registrations,  therefore  no  non- 
occupational non-dietary  exposure  and 
risk  are  expected. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data, -but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  conunon 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  imderstanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical-specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
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can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyrimethanil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyrimethanil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
assumed  that  pyrimethanil  does  not 
have  a  common  mechanism  of  toxicity 
with  other  substances. 

J}.  Aggregate  Risks  and  Determinations 
of  Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  the  TMRC 
exposure  assumptions  described  above, 
EPA  has  concluded  that  aggregate 
exposure  to  pyrimethanil  fix)m  food  will 
utilize  less  than  1%  of  the  RfD  for  the 
U.S.  {)opulation  and  the  22  subgroups, 
including  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  Rfl}  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  0*A  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
pyrimethanil  residues. 

2.  Acute  risk.  Acute  dietary  margins  of 
exposure  greater  than  100  tend  to  cause 
no  dietary  concern.  The  estimated  MOE 
value  of  450  does  not  exceed  the 
Agency's  level  of  concern  and  therefore, 
EPA  has  a  reasonable  certainty  that  no 
harm  will  result  from  acute  dietary 
exposure. 

E.  Aggregate  Cancer  Risk  for  the  U.S. 
Population 

This  chemical  has  been  classified  as 
a  Group  C  -  chemical  (possible  human 
carcinogen)  and  a  non-linear 
methodology  (MOE)  was  applied  for  the 
estimation  of  human  cancer  risk.  Cancer 
MOEs  are  estimated  by  dividing  the 
carcinogenic  NOEL  of  17  mg/kg/day 
from  the  rat  chronic  feeding  study  by 
the  chronic  exposure  (TMRC).  The 
cancer  MOE  was  estimated  for  the  U.S. 
population  as  40,380.  The  estimated 
MOE  does  not  exceed  the  Agency's  level 


of  concern  and  therefore,  EPA  has  a 
reasonable  certainty  that  no  harm  will 
result  from  exposures  to  residues  of 
pyrimethanil. 

F.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children — /.  In  general.  In  assessing  the 
p>otential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyrimethanil,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
ani^nals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  data  base  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  The  developmental  and 
reproductive  toxicity  data  base  for 
pyrimethanil  is  considered  to  be 
complete.  The  data  base  includes  an 
acceptable  2-generation  reproduction 
study  in  rats  and  acceptable  pre-natal 
developmental  toxicity  studies  in  rats 
and  rabbits.  The  data  did  not  suggest 
any  additional  sensitivity  to  the  embryo 
or  neonate  following  in  utero  or  early 
post-natal  exposure  to  pyrimethanil. 
The  maternal  NOEL  was  85  mg/kg/day 
and  the  developmental  NOEL  was  1,000 
mg/kg/day  (highest  dose  tested)  in  the 
rat  developmental  toxicity  study.  In  the 
developmental  toxicity  study  in  rabbits, 
the  maternal  NOEL  was  7  mg/kg/day 
and  the  developmental  NOEL  was  45 
mg/kg/day.  Results  from  the  2- 
generation  reproduction  toxicity  study 
in  rats  indicated  a  reproductive  toxicity 
NOEL  of  294  mg/kg/day  for  males  and 
343  mg/kg/day  for  females  (highest  dose 
tested).  The  developmental  toxicity 
NOEL  was  established  at  23.1  mg/kg/day 
for  males  and  27.4  mg/kg/day  for 
females.  The  developmental  and 
reproductive  NOEL  are  at  least  1,000 
fold  higher  than  the  RfD  (0.2  mg/kg/ 
day),  and  should  be  protective  for 
infants  and  children.  No  additional 
safety  factors  are  warranted. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  pyrimethanil 


from  food  will  utilize  less  than  1%  of 
the  RfD  for  infants  and  children.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  Rfl)  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
haim  will  result  to  infants  and  children 
from  aggregate  exposure  to  pyrimethanil 
residues. 

m.  Other  ConsideratioiM 

A.  Metabolism  in  Plants  and  Animals. 

The  metabolism  in  plants  is 
adequately  understood  for  the  purposes 
of  this  use  of  pyrimethanil  on  wine 
grapes.  The  residue  of  regtdatory 
concern  is  the  parent  compound  only, 
pyrimethanil.  Since  it  has  been 
determined  that  secondary  residues  in 
livestock  commodities  are  not  likely  to 
result  from  this  use,  metabolism  of 
pyrimethanil  in  animals  is  not  relevant 
to  this  requested  use  on  wine  grapes. 

B.  Analytical  Enforcement  Methodology 

The  method  accepted  by  EPA  for 
enforcement  of  pyrimethanil  in  wine 
grapes  is  AgrEvo  USA's  Method  (R2/2) 
Analytical  Method  for  the 
Determination  of  Residues  of 
Pyrimethanil  in  Wine  by  HPLC  (MRID  # 
433450-10).  This  method  is  available 
from  the  Docket  under  docket  control 
niunber  [OPP-300589J  at  the  address 
stated  above. 

C.  Magnitude  of  Residues. 

Fifty-seven  field  trials  consisting  of 
different  applications  and 
concentrations  of  pyrimethanil  were 
performed  in  Italy,  Germany,  South 
Africa,  France,  Spain,  and  Greece. 
HPLC/UV  was  the  analytical  method 
used  for  residue  determination.  Grape 
and  wine  samples  were  stored  at  -20  °C 
and  4  °C,  respectively,  until  analysis. 
Maximum  storage  period  was  9  months 
and  12  months  for  wine  and  grape 
samples,  respectively.  The  storage 
period,  as  indicated  by  the  storage 
stability  data,  is  considered  adequate  for 
storage  samples.  Residues  of 
pyrimethanil  for  grapes  ranged  from 
0.74  to  4.14  ppm.  The  maximum  value 
of  4.14  ppm  was  obtained  after  a 
maximum  total  application  rate  of  4  kg 
ai/Ha  and  a  PHI  of  26  days. 
Additionally,  one  study  showed  a 
maximum  residue  for  grapes  of  6.2  ppm 
(PHI  =  0  days,  Total  application  rate  = 
2.4  kg  ai/Ha)  and  another  maximum 
residue  of  9.5  ppm  (PHI  =  26  days.  Total 
application  rate  =  3.0  kg  ai/Ha). 
However,  most  of  the  residue  in  wine 
grapes  were  less  than  4.14  ppm.  For 
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grape  must,  residues  ranged  from  0.41  to 
1.3  ppm.  For  wine,  residues  ranged  from 
<0.05  to  1.8  ppm. 

A  processing  study  was  conducted  in 
Fresno,  California  in  which  one 
application  of  pyrimethanil  (40  SC)  was 
made  at  a  nominal  rate  of  1  kg  ai/Ha  at 
each  of  the  following  growth  stages: 
flowering,  grape  closure,  color  change, 
and  21  days  pre-harvest.  Applications 
were  made  by  airblast  ground  rig 
sprayer  and  all  plots  were  harvested  at 
normal  harvest  time. 

Residues  of  pyrimethanil  in  whole 
grapes  concentrated  in  all  processed 
commodities  produced  from  those 
grapes  except  juice.  Raisins  and  juice 
are  considered  to  be  the  only  processed 
commodities.  Raisin  waste,  wet  and  dry 
grape  pomace  are  not  considered 
processed  commodities  for  the  purposes 
of  this  petition  in/on  wine  grapes. 
However,  since  this  petition  is  for  wine 
grapes  and  not  for  table  grapes,  a 
tolerance  in/on  raisins  is  not  needed  at 
this  time.  For  future  tolerance  petitions 
in  grapes  grown  for  fresh  consumption, 
a  tolraance  will  be  required  for  raisins. 

D.  Codex  Considerations 

There  are  no  Mexican,  Canadian,  or 
Codex  listings  for  residues  of 
pyrimethanil;  therefore,  there  are  no 
harmonization  issues. 

IV.  ConGlosion 

Therefore,  the  tolerance  is  established 
for  pyrimethanil  in  or  on  wine  grapes  at 
5.0  ppm. 

V.  Obiections  and  Hearing  Requests. 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "Object"  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  of 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
its  current  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  2,  1998, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 


rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the   • 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rxilemaking  under  docket  control 
number  OPP-300589  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiuces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefierson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transrer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requiremenis 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  40a(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Plamiing  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  eL  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28. 1993).  or  special 
considerations  as  required  by  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23. 1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
(408(d).  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  At  (RFA)  (5 
U.S.C.601  et.  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adveraely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950),  and  was  provided 
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to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Vin.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Parts  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pest.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  21, 1997. 
Linda  A.  Travers. 
Acting  Director,  Office  of  Pesticide  Progrums. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

b.  Section  §  180.518  is  added  to  read 
as  follows: 

1180.518    Pyriimtttanll;  totoranoM  for 


(a)  General.  [Reserved] 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(e)  Import.  Import  tolerances  are 
established  for  residues  of  the  fungicide 
4,6-diniethyi-N-phenyl-2- 
pyrimidinamine  expressed  as 
pyrimethanil  in  or  on  the  following  raw 
agricultiual  conuiodity: 


Coflfunodity 

Parts  per  mtNion 

Wine  grapes 

5.0  ppm 

[FR  Doc.  97-31552  Filed  12-1-97;  8:45  am] 

BHiJNQ  CODE  aSW-SO-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Part  417 
[HCFA-1911-IFC] 
RIN  0938-AI35 

Medicare+Cholce  Program;  Collection 
of  User  Fees  From  Medicares-Choice 
Plans  and  Risk-Sharing  Contractors 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  interim  final  rule  with  a 
request  for  comments  establishes  the 
methodology  that  will  be  employed  to 
assess  fees  applicable  to  Medicare  risk- 
sharing  contractors  for  fiscal  year  (FY) 
1998.  Under  section  4002  of  the 
Balanced  Budget  Act  of  1997.  these 
contractors  must  contribute  their  pro 
rata  share  of  costs  relating  to  beneficiary 
enrollment,  dissemination  of 
information,  and  certain  counseling  and 
assistance  programs.  The 
Medicare+Choice  regulation  to  be 
published  in  June  of  1998  will 
implement  this  requirement  for 
Medicare+Choice  plans. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  January  1 ,  1998. 

Comment  Date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  February  2, 
1998. 

ADDRESSES:  Mail  an  original  and  3 
copies  of  written  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HCFA-1911-IFC,  P.O.  Box 
7517,  Baltimore,  MD  21207-5187. 

If  you  prefer,  you  may  deliver  an 
original  and  3  copies  of  your  written 
comments  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue, 

SW.,  Washington,  D.C.  20201.  or 
Room  C5-09-26,  7500  Security 

Boulevard,  Baltimore,  Maryland 

21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HCFA-1911-IFC©hcfa.gov.  E- 
mail  comments  must  include  the  full 
nemie  and  address  of  the  sender,  and 
must  be  submitted  to  the  referenced 
address  in  order  to  be  considered.  All 
comments  must  be  incorporated  in  the 
e-mail  message  because  we  may  not  be 
able  to  access  attachments. 


Electronically  submitted  comments  will 
be  available  for  public  inspection  at  the 
Independence  Avenue  address,  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HCFA-1911-IFC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.,  Washington,  D.C,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Ricktor,  (410)  786-4632,  Marty 
Abeln,  (410)  786-1032. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  4001  of  the  Balanced  Budget 
Act  of  1997  (BBA)  (Public  Uw  105-33). 
added  a  new  section  1857(eK2)  to  the 
Social  Security  Act  (the  Act),  that     ■ 
establishes  a  fee  requirement  that 
Medicare-«-Choice  plans  must  contribute 
their  pro  rata  share,  as  determined  by 
the  Secretary,  of  costs  relating  to 
enrollment  and  dissemination  of 
information  and  certain  counseling  and 
assistance  programs.  Section  4002(b)  of 
the  BBA  makes  this  requirement 
applicable  to  those  managed  care  plans 
with  risk  sharing  contracts  under 
section  1876  of  the  Act.  Any  amounts 
collected  are  authorized  to  be 
appropriated  only  for  the  purpose  of 
carrying  out  section  1851  of  the  Act 
(relating  to  enrollment  and 
dissemination  of  information)  and 
section  4360  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Public  Law 
103-66,  OBRA  1990),  relating  to  the 
health  insurance  counseling  and 
assistance  program. 

For  any  Federal  fiscal  year  (FY),  the 
fees  authorized  under  section 
1857(e)(2)(B)  of  the  Act  are  contingent 
upon  enactment  in  an  appropriations 
act  of  a  provision  specifying  the 
aggregate  amount  of  fees  the  Secretary  is 
directed  to  collect  in  that  fiscal  year. 
The  BBA  fees  collected  during  any  FY 
are  to  be  credited  as  offsetting 
collections.  Under  section  1857(eK2KD), 
the  fees  authorized  under  section 
1857(e)(2)(B]  are  not  to  be  established  at 
any  amount  greater  than  the  lesser  of  the 
estimated  costs  to  be  incurred  by  the 
Secretary  in  the  FY  in  carrying  out  the 
activities  described  in  sections  1851  of 
the  Act  and  4360  of  the  OBRA  1990;  or 
$200  million  in  Federal  fiscal  year  1998; 
$150  million  in  fiscal  year  1999;  and 
$100  million  in  fiscal  year  2000  and 
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each  subsequent  fiscal  year  (or  such 
amounts  as  may  be  specified  in 
appropriations  bills).  The 
appropriations  bill  for  FY  1998.  permits 
the  Secretary  to  collect  no  more  than 
$95  million  in  FY  1998.  We  estimate 
that  the  costs  to  be  incurred  in  carrying 
out  the  activities  described  in  sections 
1851  and  4360  will  exceed  the  full  limit 
of  $95  million  for  FY  1998.  Therefore, 
we  will  collect  the  full  $95  million 
amount  provided  for  in  the  FY  1998 
appropriation  bill. 

n.  Discuasion  of  Pomible  Approaches  to 
Collecting  Medicare^Choice  Fees 

Risk  Contracting  Plans 

The  BBA  authorizes  the  collection  of 
fees  from  both  Medicare+Choice  plans 
and  existing  managed  care  plans  with 
risk  sharing  contracts  under  section 
1876  of  the  Act.  Under  section  4002  of 
the  BBA  Medicare  risk  contracting  plans 
may  continue  to  contract  with  HCFA 
through  December  31. 1998.  Effective. 
January  1.  1999,  all  risk  contracting 
plans  are  required  to  contract  with 
HCFA  only  as  Medicare-KIhoice  plans. 
We  do  not  expect  final  regulations  for 
the  Medicare-fChoice  program  to  be 
effective  before  June  1998.  Until  the 
Medicare+Choice  program  regulations 
are  published  the  only  organizations 
subject  to  the  BBA  fees  will  be  Medicare 
risk  contracting  plans.  Regulations 
implementing  the  BBA  fees  for 
Medicare+Choice  plans  will  be  included 
as  part  of  the  larger  Medicare-KZhoice 
regulation  to  be  published  in  June  of 
1998.  In  the  J\ine  regulation  we  will 
describe  how  we  will  continue  to  assess 
the  BBA  fees  from  Medicare  risk 
contracting  plans  during  FY  1998  and 
how  Medicare+Choice  plans  will  be 
included  in  the  FY  1998  assessment  of 
$95  million.  The  Jime  1998  regulation 
will  also  describe  the  BBA  assessment 
methodology  for  future  fiscal  years.  It 
should  be  noted  that  any  new  Medicare 
risk  contracts  and  Medicare+Choice 
plans  (during  the  FY  1998  assessment 
period)  will  be  subject  to  the  FY  1998 
BBA  fee  assessment.  Since  we  anticipate 
that  Medicare  risk  contracting  plans  will 
necessarily  be  responsible  for  a 
substantial  portion  of  the  FY  1998  BBA 
foes  the  following  background  is 
provided  regarding  the  size  and  scope  of 
the  Medicare  risk  contracting  program. 
As  of  October  1,  1997,  there  were  279 
active  Medicare  risk  plans  with  each 
having  an  average  enrollment  of  28.000 
Medicare  beneficiaries.  There  is  great 
range  in  the  size  of  Medicare  risk  plans, 
with  the  smallest  risk  plans  having  less 
than  500  enrolled  beneficiaries,  up  to 
the  largest  risk  plan  having  almost 
300,000  enrolled  beneficiaries. 


Enrollment  in  risk  contracting  plans  is 
not  evenly  distributed,  in  feet,  almost  50 
percent  of  beneficiaries  enrolled  in 
Medicare  risk  contracting  plans  are  ' 
concentrated  in  only  10  percent  of  the 
risk  plans.  A  Medicare  risk  contracting 
plan  is  paid  a  capitation  payment  (that 
varies  depending  on  the  geographic 
location  of  the  plan)  for  each  enrolled 
beneficiary  in  its  plan,  thus  the  range  of 
total  Medicare  payments  received  by 
risk  plans  also  varies  greatly.  The 
typical  risk  contracting  plan  is  paid 
about  $12  million  each  month. 
Medicare's  monthly  payments  to  all  risk 
contracting  plans  exceed  $2  billion  a 
month,  with  payments  to  some  of  the 
largest  risk  contracting  plans  averaging 
over  $100  million  a  month. 

Approaches  to  Assessing  Fees 

A  niunber  of  approaches  were 
considered  in  selecting  a  methodology 
for  assessing  the  BBA  fees  which  would 
be  consistent  with  the  goals  of  the 
Medicare+Choice  program  and  also 
equitable  in  terms  of  financial  impact  on 
current  Medicare  risk  contracting  plans 
as  well  as  new  Medicare+choice  plans. 
In  order  to  ensure  that  the  selected  fee 
assessment  methodology  meets  the 
Medicare+Choice  goals  and  is  equitably 
applied  to  all  eligible  plans,  we 
identified  the  specific  criteria  described  . 
below. 

The  following  criteria  were  used  in 
selecting  the  BBA  fee  assessment 
methodology: 

•  The  fee  assessment  should  serve  to 
support  the  goal  of  promoting 
enrollment  growth  in  Medicare+Choice 
plans.  In  particular,  the  fee  assessment 
should  not  present  a  barrier  to  the  entry 
of  new  or  small  plans  (e.g..  low 
enrollment  plans  in  rural  areas)  into  the 
Medicare+Choice  program. 

•  The  fees  should  be  equitably 
applied  to  all  eligible  plans  on  a  basis 
which  is  balanced  by  their  Medicare 
revenue  bom  the  Federal  govemmenL 

•  The  methodology  for  assessing  the 
fees  should  be  as  simple  as  possible, 
and  implemented  in  a  manner  that 
minimizes  the  financial  impact  on  plans 
and  the  administrative  costs  to  HCFA. 

We  considered  four  general 
approaches  which  might  be  used  in 
assessing  the  BBA  fees: 

•  The  first  and  most  direct  approach 
considered  was  to  divide  the  total 
annual  BBA  foe  cost  equally  among  all 
the  eligible  plans.  While  this  approach 
would  be  simple  to  implement  and 
administer  it  was  rejected  because  it 
clearly  imposes  a  disproportionate 
financial  burden  on  small  plans,  as  they 
would  be  paying  the  same  amount  of 
BBA  fees  as  the  lafgest  plans.  In 
addition,  an  equal  fee  assessment  could 


serve  as  a  prohibitive  financial  barrier 
restricting  entry  of  new  low  enrollment 
plans  into  the  Medicare+Choice 
program. 

•  As  a  second  general  approach,  we 
evaluated  assessing  the  BBA  fees  based 
on  the  number  of  beneficiaries  enrolled 
in  a  particular  plan.  Specifically,  under 
this  approach  a  fixed  per  capita  rate 
would  be  assessed  on  a  per  member 
month  basis.  Thus,  a  fixed  dollar 
amount  would  be  deducted  from  the 
capitation  payment  of  each  beneficiary 
enrolled  in  the  plan.  For  example,  at  a 
total  eim>llment  level  of  5  million 
beneficiaries,  the  assessment  of  a  $95 
million  BBA  fee  (over  a  nine  month 
collection  period)  would  result  in  a 
deduction  of  approximately  $2.09  fit>m 
the  monthly  capitation  paymmt  for 
each  beneficiary  enrolled  in  an  eligible 
plan.  Collecting  fees  under  this 
approach  would  mean  that  each  plan's 
assessment  is  directly  related  to  the 
number  of  beneficiaries  enrolled  in  the 
plan.  Thus,  this  method  equitably  links 
the  BBA  fee  assessment  with  the  size  of 
the  plan  as  determined  by  beneficiary 
enrollment.  However,  this  method  does 
not  adjust  for  the  geographic  variation 
in  the  monthly  capitation  payment  paid 
to  plans,  which  range  from 
approximately  $367  per  member  month 
in  the  lowest  payment  areas  (typically 
rural)  up  to  a  maximum  of  $782  per 
member  month  in  the  highest  capitation 
payment  areas  (typically  urban). 

•  A  third  approach  considered  was  to 
assess  the  BBA  fee  as  a  fixed  percentage 
of  the  total  monthly  payment  to  each 
plan.  This  approach  is  financially 
equitable  since  any  plan's  assessment  is 
based  specifically  on  the  total  capitation 
dollars  an  eligible  plan  receives  bom 
the  Federal  government.  Thus,  the  more 
dollars  a  plan  is  paid  the  greater  the 
BBA  fee  assessment.  Generally,  this 
approach  would  impose  a  slightly 
higher  cost  on  eligible  plans  located  in 
the  higher  capitation  payment  areas. 
Alternatively,  this  approach  would  not 
disproportionately  effect  those  plans  in 
the  lowest  payment  areas  which  tend  to 
be  smaller  plans  in  rural  areas. 

•  A  fourth  approach  considered  was 
establishing  a  flat  base  fee  assessment  (a 
percentage  of  the  overall  fee)  that  each 
eligible  plan  would  pay.  coupled  with  a 
variable  assessment  that  would  be 
determined  by  the  size  of  the  plan.  We 
evaluated  such  an  approach  because  of 
concern  that  assessing  fees  based  solely 
on  size  (determined  either  by 
beneficiary  enrollment  or  dollars  paid  to 
the  plan),  would  mean  that  smaller  and 
new  plans  with  limited  enrollment 
might  not  be  contributing  their  fair 
share  toward  the  annual  BBA  fee 
assessment.  However,  upon  evaluating 
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various  fixed  dollar  amounts  as  a  base 
fee  assessment  we  recognized  that  any 
fixed  amoiuit  would  have  to  be  very 
small  in  order  to  not  present  an 
excessive  financial  burden  for  small 
plans  or  create  an  entry  barrier  for  new 
low  enrollment  plans.  For  example,  at 
the  $95  million  national  fee  level,  if  all 
plans  were  assessed  an  annual  fee  of 
$15,000  combined  with  a  variable  cost, 
we  estimated  that  for  small  plans  (500 
or  fewer  members)  the  $15,000  annual 
fee  amount  (combined  with  the  variable 
assessment)  would  result  in  these  plans 
being  assessed  from  1  to  5  percent  of  the 
total  capitation  payments  small  plans 
receive  from  the  Medicare  program. 
This  result  is  in  contrast  to  the  other 
assessment  approaches  discussed  above 
under  which  all  plans  would  be 
assessed  less  than  1  percent  of  the 
payments  they  receive  bom  the 
Medicare  Program. 

Conc7usjon 

Based  on  the  selection  criteria,  we 
have  chosen  the  third  methodology 
(described  above)  which  calls  for  the 
BBA  fees  to  be  assessed  as  a  fixed 
percentage  of  the  total  monthly 
calculated  Medicare  payments  eligible 
plans  receive  &x»m  Medicare.  Assessing 
fees  on  this  basis  in  FY  1998  will 
require  the  deduction  of  only  a  very 
small  percentage  of  any  plan's  total 
annual  Medicare  payments  (less  than 
one-half  of  one  percent).  Accordingly, 
we  believe  this  approach  best  meets  the 
goals  of  supporting  the 
Medicare+Choice  program  as  well  as 
being  equitable  to  current  Medicare  risk 
contracting  plans  and  future 
Medicare+Choice  plans. 

m.  ProTJsioiis  of  the  Interim  Final  Rule 

In  summary  the  provisions  of  this 
interim  final  rule  are  as  follows: 

•  Section  1857(e)(2)  of  the  Act 
provides  for  the  collection  of  fees  bom 
each  eligible  organization  with  a  risk- 
sharing  contract  its  share  of  the  fiees  for 
administering  section  1851  of  the  Act 
relating  to  enrollment  and 
dissemination  of  information  and 
section  4360  of  the  OBRA  1990  relating 
to  the  health  insurance  counseling  and 
assistance  program  in  accordance  with 
the  specified  requirements. 

(§  417.472(h)) 

•  The  aggregate  amount  of  fees  for  a 
fiscal  year  are  the  lesser  of  the  estimated 
costs  to  be  incurred  by  HCFA  in  that 
fiscal  year  to  carry  out  the  activities 
described  in  section  1851  of  the  Act  and 
section  4360  of  the  OBRA  1990,  or.  if 
less,  the  amoimt  set  forth  in  the  DHHS 
appropriation  for  the  fiscal  year. 

(§  417.472(h)(1)). 


•  We  establish  a  fee  percentage  rate 
and  collect  the  fees  over  nine 
consecutive  months  beginning  with 
January  of  the  fiscal  year  or  until  the 
$95  million  assessment  limit  has  been 
reached.  The  aggregate  amount  of  fees 
we  are  authorized  to  collect  in  FY  1998 
is  $95  million.  We  will  begin  collecting 
the  BBA  fees  for  fiscal  year  1998  from 
eligible  plans  starting  January  1,  1998. 
The  three  months  bom  October  thru 
December  will  be  used  by  HCFA  to 
make  any  necessary  adjustments 
regarding  the  fees  collected  bom  plans 
in  the  previous  assessment  period. 

The  percentage  BBA  fee  assessment 
for  FY  1998  is  .428  percent.  This 
percentage  rate  is  based  on  the  total 
estimated  Medicare  payment  amount  to 
all  eligible  plans  on  January  1, 1998. 
The  percentage  amount  is  calculated  by 
multiplying  the  projected  total  January 
payment  amount  by  nine  (months  in  tie 
assessment  period)  and  then  dividing 
this  figure  into  the  total  FY  1997  BBA 
fee  assessment  of  $95  million.  We 
estimate  that  we  will  pay  all  risk 
contracting  plans  $2,464,524,000  in 
January  of  1998.  We  then  multiplied 
$2,464,524,000  times  nine  (the  projected 
assessment  period)  which  equals 
$22,180,716,000.  A  $95  million  total 
BBA  fee  represents  .428  percent  of  the 
$22,160,716,000  figiu«.  Accordingly, 
during  the  nine  month  assessment 
period  we  will  deduct  .428  percent  of 
each  eligible  plan's  total  calculated 
monthly  payment  as  its  portion  of  the 
BBA  fee.  Adjustments  for  retroactive 
enrollments  and  disenrollments  to  our 
enrollment  system  subsequent  to 
November  are  not  considered  or 
fectored  into  the  calculation  for  the  fae 
determination.  (§  417.472(h)(2)) 

•  An  eligible  organization  with  a  risk 
contract's  pro  rata  share  of  the  annual 
fee  is  determined  based  upon  the 
organization's  monthly  calculated 
Medicare  payment  amount  during  the 
preceding  nine  consecutive  montibs 
begiiming  with  January.  We  will 
calculate  each  monthly  pro  rata  share 
for  an  eligible  plan  by  multiplying  the 
established  BBA  fee  p>ercentage  by  the 
total  monthly  calculated  Medicare 
payment  amount  to  plans  as  recorded  in 
our  payment  system  on  the  first  day  of 
the  month.  We  recognize  that  retroactive 
changes  to  enrollment  and 
disenrollment  dates  are  npnnal  business 
transactions  and  occur  on  a  routine 
basis.  However,  we  have  determined 
that  the  overall  dollar  impact  on  plans 
of  these  eiuollment  and  disenrollment 
changes  do  not  represent  a  material 
amount  to  weurant  an  adjustment  to  the 
organization's  pro  rata  share  of  the  BBA 
fee  assessment.  (S  417.472(h)(3)) 


•  We  will  collect  the  fees  by  ofEset 
against  the  organization's  monthly 
Medicare  payment.  Beginning  with  the 
January  payment,  we  will  withhold  the 
organization's  share  of  fees  and  deduct 
the  amount  bom  the  total  payment 
made  to  the  organization  for  that  month. 
(§  417.472(h)(4)) 

•  We  will  stop  collecting  the  BBA  fee 
bom  plans  when  the  $95  million  has 
been  assessed.  We  will  not  collect  more 
than  the  $95  million  FY  1998 
assessment  from  eligible  plans. 

•  Should  delays  occur  in  determining 
the  aggregate  amount  of  fees  for  a  fiscal 
year  we  may  adjust  the  assessment  time 
period  and  fee  percentage  amount  it  (1) 
it  becomes  evident  that  the  full 
aggregate  amount  of  fees  cannot  be 
collected  within  the  allotted  assessment 
time  period;  or  (2)  for  any  other  reason 
the  assessment  cannot  be  started  in 
January.  In  addition,  if  the  annual  fee 
limit  is  reached  in  any  month  prior  to 
the  end  of  the  assessment  period,  we 
will  cease  collecting  fees. 

(§  417.472(h)(5)) 

Medicare  demonstrations  with  a 
section  1876  risk  sharing  contract  will 
also  be  subject  to  the  annual  fee 
assessment. 

IV.  Regulatmy  Impact  Statement 

A.  Background 

We  have  examined  the  impact  of  this 
interim  final  rule  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA)  (Public 
Law  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  The  Regulatory  Flexibility  Act 
[RFA)  requires  agencies  to  analyze 
options  for  regtilatory  relief  for  small 
businesses,  unless  we  certify  that  the 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Most  Medicare 
risk  contracting  plans  are  not 
considered  to  be  small  entities  within 
the  meaning  of  the  RFA. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  final  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantia] 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
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beds.  We  are  not  preparing  an  analysis 
for  section  1102(b)  of  the  Act  because 
we  have  determined,  and  we  certify, 
that  this  Hnal  rule  will  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals. 

Tne  Balanced  Budget  Act  of  1997 
directs  HCFA  to  collect  the  BBA  fees 
from  Medicare  risk  contracting  plans, 
and  from  Medicare+Choice  plans,  in 
order  to  finance  an  annual  informational 
campaign  for  Medicare  beneficiaries. 
These  collections  begin  in  fiscal  year 
1998,  and  are  limited,  in  the  aggregate, 
to  amounts  stipulated  in  the  BBA  and 
determined  by  the  Congress  in 
appropriations  legislation.  This  interim 
final  rule  discusses  the  regulatory 
alternatives  that  HCFA  considered  in 
establishing  user  fee  charges  to  these 
organizations. 

Although  we  view  the  anticipated 
results  of  this  interim  final  regulation  as 
beneficial  to  the  Medicare  program  as 
well  as  to  Medicare  beneficiaries,  we 
recognize  that  some  of  the  provisions 
could  be  controversial  and  may  be 
responded  to  unfavorably  by  some 
affected  entities.  We  also  recognize  that 
not  all  of  the  potential  effects  of  these 
provisions  can  be  anticipated,  and  that 
it  may  be  impossible  to  quantify 
meaningfully  some  of  the  potential 
effects,  particularly  the  economic 
impact  of  the  informational  campaign 
on  individual  Medicare-^Choice  plans.  It 
is  clear  that  all  existing  Medicare  risk 
contracting  plans  and  future 
Medicare+Choice  plans  will  be  affected 
by  these  provisions  to  varying  degrees. 
In  selecting  our  regulatory  options,  we 
have  attempted  to  identify  a 
methodology  that  is  consistent  with  the 
legislative  intent  of  the  BBA  while  being 
equitable  to  current  Medicare  risk 
contracting  plans  and  new 
Medicare-tChoice  plans.  For  the 
aforementioned  reasons,  we  have 
prepared  the  following  voluntary 
analysis.  This  analysis,  in  combination 
with  the  rest  of  the  preamble,  is 
consistent  with  the  standards  of  analysis 
set  forth  by  the  RFA. 

B.  Anticipated  Effects 

1.  Effects  on  the  Medicare  Trust  Funds 

The  user  fees  outlined  in  this 
regulation  to  be  collected  by  HCFA  are 
established  as  a  result  of  enactment  of 
the  BBA.  We  have  determined  that  the 
estimated  costs  to  be  incurred  in 
carrying  out  the  activities  described  in 
section  1851  of  the  Act  and  section  4360 
of  the  OBRA  1990  will  exceed  the  limit 
contained  in  the  FY  1998  appropriations 
bill.  Therefore,  the  maximum  amount  to 
be  collected  by  HCFA  will  be  the 


amount  authorized  in  the  appropriation 
bill. 

Under  any  regulatory  approach  to 
collect  these  user  fees,  we  would  collect 
the  same  aggregate  amount  of  BBA  fees. 
This  is  because  we  collect  the  lesser  of 
the  amount  of  estimated  costs  or  the 
amount  specified  in  appropriations 
legislation. 

2.  Effects  on  Risk-sharing  Plans 

Assessing  BBA  fees  based  on  the 
payment  plans  receive  from  the 
Medicare  program  distributes  the 
impact  of  these  fees  in  direct  proportion 
to  the  amount  of  money  the  plan  is 
receiving  from  the  Federal  government. 
It  should  also  be  noted  that  Medicare 
risk  contracting  plans  and 
Medicare-fChoice  plans  will  benefit 
from  the  Secretary's  enrollment  and 
information  activities,  which  will  be 
financed  through  the  BBA  fee 
assessment.  Accordingly,  we  believe 
that  assessing  the  BBA  fees  as  a  fixed 
percentage  of  total  Medicare  payments 
to  plans  is  the  most  equitable  approach. 

3.  Effects  on  Medicare  Beneficiaries 

Medicare  beneficiaries  are  certain  to 
benefit  from  the  informational  campaign 
financed  by  these  user  fee  collections. 
They  are  not,  however,  directly  afiected 
by  the  regulatory  approach  to 
establishing  BBA  fee  charges  to  risk 
contracting  plans  and  are  therefore  not 
directly  impacted  by  the  provisions  of 
this  interim  final  rule. 

C.  Alternatives  Considered 

We  considered  several  alternatives  in 
assessing  BBA  fees  on  Medicare  risk 
contracting  plans  and  discussed  them 
elsewhere  in  this  preamble. 

The  first  alternative  was  to  simply 
equally  divide  the  total  annual  user  fee 
cost  among  all  the  eligible  plans.  With 
approximately  280  plans  tnirrently 
subject  to  the  fees,  this  approach  would 
mean  for  example,  that  in  FY  1998,  with 
a  total  assessment  of  $95  million,  each 
of  the  eligible  plans  would  be  assessed 
more  than  $339,000.  The  regulatory 
impact  of  this  alternative,  which  we 
rejected,  results  in  a  disproportionate 
financial  burden  on  smaller  plans. 

As  a  second  general  approach,  we 
evaluated  assessing  the  BBA  fees  based 
on  the  ni^ber  of  beneficiaries  enrolled 
in  a  particular  plan.  Specifically,  under 
this  approach  a  fixed  per  capita  rate 
would  be  assessed  on  a  per  member 
month  basis.  Thus,  a  fixed  dollar 
amount  would  be  deducted  from  the 
capitation  payment  of  each  beneficiary 
enrolled  in  the  plan.  For  example,  given 
a  constant  enrollment  level  of  5  million 
beneficiaries,  the  assessment  of  a  $95 
million  dollar  BBA  fee  would  result  in 


a  deduction  of  approximately  $2.09 
from  the  monthly  capitation  payment 
for  each  beneficiary  enrolled  in  a  risk 
contracting  plan  over  a  nine  month 
assessment  time  frame.  Collecting  fees 
under  this  approach  means  that  each 
plan's  assessment  is  directly  related  to 
the  number  of  beneficiaries  enrolled  in 
the  plan.  Thus,  this  approach  can  be 
considered  equitable  since  it  directly 
links  the  BBA  fee  assessment  with  the 
size  of  the  plan.  However,  the  method 
does  not  adjust  for  the  wide  geographic 
variation  in  the  monthly  capitation 
payment  paid  to  plans,  which  ranges 
from  approximately  $367  per  member 
month  in  the  lowest  payment  areas  up 
to  a  maximum  of  $782  per  member 
month  in  the  highest  capitation 
payment  area. 

A  third  alternative  which  we 
considered  and  accepted  was  to  assess 
the  BBA  fee  through  a  fixed  percentage 
deduction  from  the  plan's  aggregate 
monthly  capitation  payments. 

A  fourth  alternative  reviewed  in 
assessing  user  fees  is  a  combination  of 
a  flat  annual  fee  with  a  variable 
component.  That  is,  there  would  be  a 
base  fee  assessment  that  each  eligible 
plan  would  pay,  plus  an  additional 
assessment  based  on  a  variable  element 
such  as  plan  enrollment  or  total  plan 
payment.  We  rejected  the  regulatory 
approach  of  a  base  assessment  with 
additional  variable  assessments  as  we 
have  determined  that  a  flat  fee  of  mora 
than  a  nominal  amount  (e.g..  $15,000  in 
FY  1998)  will  result  in  a 
disproportionate  impact  on  smaller 
plans. 

As  noted  above  we  decided  to  impose 
fees  based  on  a  percentage  of  the  total 
dollar  amount  of  capitation  payments  a 
plan  is  receiving  from  the  Medicare 
program.  Collecting  the  BBA  fees  under 
this  approach  means  that  each  plan's 
assessment  will  be  direcUy  related  to 
the  total  dollars  the  plan  is  receiving 
from  the  Federal  government.  Thus, 
eligible  plans  which  are  receiving  the 
largest  payments  (based  on  num^r  of 
enrollees  and  monthly  payment  levels) 
from  the  Federal  government  will  pwy 
the  largest  share  of  the  fees.  Conversely, 
smaller  plans  will  have  an  assessment 
directly  related  to  their  smaller  size.  We 
also  found  this  approach  met  the  criteria 
we  had  established  for  the  selection  of 
the  BBA  Fee  assessment  methodology. 
Specifically,  we  determined  that  an 
assessment  based  on  percentage  of  plan 
payment  is:  consistent  with  the  intent  of 
the  Medicare+Choice  program  in  that  it 
does  not  pose  barriers  to  the 
participation  of  new  plans  and  those 
with  small  enrollment  levels:  the 
approach  is  equitable  for  current 
Medicare  risk  contracting  plans  (large 
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and  small]  and  finally;  the  approach  is 
simple  for  eligible  plans  and  for  HCFA 
to  administer. 

D.  Conclusion 

Since  the  number  of  plans  over  which 
the  BBA  fee  collections  will  be  spread 
is  likely  to  continue  to  rise  with 
increased  participation  in  the 
Medicare-fChoice  program  in  future 
years,  we  believe  the  regulatory  impact 
of  any  reasonable  selected  option  for 
imposition  of  fees  on  Medicare  risk 
contracting  plans  and  ultimately 
Medicare-t-Choice  plans  will  not  be 
significant.  In  accordance  with  our 
stated  objective  of  choosing  the 
assessment  methodology  which  best 
supports  the  goals  of  the 
Medicare-tChoice  program  and  is 
equitable  to  current  risk  contracting 
plans  we  have  selected  the  option  to 
impose  fees  based  on  total  plan  payment 
assessed  on  a  monthly  basis.  Assessing 
fees  based  on  the  total  Medicare  dollars 
paid  to  plans  over  a  nine  month  time 
frame  will  represent  only  a  small 
percentage  of  any  plan's  total  payment 
from  the  government.  In  subsequent 
fiscal  years,  BBA  fees  as  a  percentage  of 
Medicare  payments  will  likely  represent 
an  even  smaller  percentage  of  the 
Medicare  payments  as  the  number  of 
eligible  plans  increase  and  the  existing 
plans  experience  enrollment  growth.  In 
addition,  it  should  also  be  noted  that  the 
information  campaign  (financed  by  the 
BBA  fees)  will  be  designed  to  reach  all 
Medicare  beneficiaries  and  it  is  likely 
that,  to  the  extent  that  this  encourages 
growth  in  the  Medicare+Choice 
program,  larger  more  experienced  plans 
will  be  well  positioned  to  take 
advantage  of  an  expanding  market.  The 
economic  impact  of  this  regulatory 
option  measured  in  terms  of  the  BBA 
fees  as  a  percentage  of  overall  plan 
revenues  from  the  Federal  government 
is  very  small.  The  consequence  of  a  fee 
assessment  based  on  a  percentage  of 
total  payment  is  a  distribution  of  the 
BBA  fee  burden  proportional  to  the  size 
of  the  plan.  We  have  concluded  this  is 
the  most  equitable  approach  for  all 
eligible  plans  in  assessing  the  BBA  fees. 
In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final 
regulation  was  reviewed  by  the  Office  of 
Management  and  Budget 

V.  Waiver  of  Notice  of  Proposed 
Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  prior  public 
comment  on  proposed  rules.  The  notice 
of  proposed  rulemaking  can  be  waived, 
however,  if  an  agency  finds  good  cause 
that  a  notice-and-comment  procedure  is 


impracticable,  unnecessary,  or  contrary 
to  the  public  interest  and  it  incorporates 
a  statement  of  the  finding  and  its 
reasons  in  the  rule  issued.  We  find  good 
cause  to  waive  the  notice-and-comment 
procedure  with  respect  to  this  rule 
because  it  is  impracticable  to  employ 
such  a  procedure  in  this  instance, 
because  it  is  unnecessary,  and  because 
the  delay  in  promulgating  this  rule 
would  bie  contrary  to  the  public  interest. 
Even  if  we  did  not  find  good  cause  for 
a  waiver  of  prior  notice  and  comment, 
section  1856(b)(1)  of  the  Act  expressly 
authorizes  the  Secretary  to  publish  final 
rules  without  prior  notice  and  comment 
implementing  provisions  in  the  new 
Part  C  of  Tide  XVIH  including  the  fees 
provided  for  in  section  1857(e)(2)  of  the 
BBA. 

Issuing  a  proposed  rule  with  a 
comment  period  before  issuing  a  final 
rule  would  be  impracticable  because  it 
would  allow  for  less  time  for  HCFA  to 
collect  the  full  $95  million  amount 
allowed  by  Congress  in  the 
appropriations  bill  for  FY  1998.  An 
abbreviated  assessment  period  would 
increase  the  financial  impact  on  those 
plans  subject  to  the  BBA  fees  in  FY 
1998. 

For  these  reasons,  we  find  good  cause 
to  waive  publishing  a  proposed  rule  and 
to  issue  this  final  rule  with  comment 
period.  We  invite  written  comments  on 
this  final  rule  and  will  consider 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble.  Although  we  cannot 
respond  to  comments  individually,  if 
we  change  this  rule  as  a  result  of  our 
consideration  of  timely  comments,  we 
will  respond  to  such  comments  in  the 
preamble  of  the  amended  rule. 

VI.  Response  to  Coimnents 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

List  of  Subiects  in  42  C311  Part  417 

Administrative  practice  and 
procedure.  Grant  programs-health, 
Health  care.  Healtii  facilities,  Health 
insurance.  Health  maintenance 
organizations  (HMO),  Loan  programs- 
health.  Medicare,  Reporting  and  record 
keeping  requirements. 

42  CFR  Part  ^7  is  amended  as  set 
forth  below: 


PART  417— HEALTH  MAHfTENANCE 
ORGANIZATIONS.  COMPETITIVE 
MEDICAL  PLANS.  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  Part  417 
continues  to  read  as  follows: 

Aathoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh),  sees.  1301. 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e, 
300e-5.  and  300e-9);  and  31  U.S.C  9701. 

2.  In  §417.470.  paragraph  (a)  is 
revised  to  read  as  follows: 

§417.470    Baais  and  Soopa 

(a)  Basis.  This  subpart  implements 
those  portions  of  section  1857(e)(2)  of 
the  Act  p>ertaining  to  cost  sharing  in 
enrollment-related  costs  and  section 
1876(c),  (g).  (h).  and  (i)  of  tiie  Act  that 
pertain  to  the  contract  between  HCFA 
and  an  HMO  or  CMP  for  participation 
in  the  Medicare  program. 
*        •        •        *        • 

3.  Section  417.472  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§417.472    Baaic  contract  raqutrsmenta. 

(h)  Collection  of  fees  from  risk 
contracting  plans.  HCFA  is  authorized 
to  charge  and  directed  to  collect  from 
each  eligible  organization  with  a  risk- 
sharing  contract  its  share  of  fees  for 
administering  section  1851  of  the  Act 
relating  to  enrollment  and 
dissemination  of  information  and 
section  4360  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  relating  to 
the  health  insurance  counseling  and 
assistance  program  in  accordance  with 
the  requirements  of  paragraphs  (hXl) 
throu^  (5)  of  this  section. 

(1)  The  aggregate  amount  of  fees  for  a 
fiscal  year  are  the  lesser  of  the  estimated 
costs  to  be  incurred  by  HCFA  in  that 
fiscal  year  to  carry  out  the  activities 
described  in  section  1851  of  the  Act  and 
section  4360  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  or,  if  less, 
the  amount  set  forth  in  the  DHHS 
appropriation  for  the  fiscal  year. 

(2)  HCFA  establishes  a  fee  percentage 
rate  and  collects  the  fees  over  nine 
consecutive  months  beginning  with 
January  of  the  fiscal  year.  TTie 
percentage  rate  is  determined  by 
multiplying  the  total  of  the  estimated 
January  1998  payments  to  all  eligible 
plans  by  nine  (months  in  the  assessment 
period)  and  dividing  this  figure  into  the 
total  fee  assessment  as  determined  in 
paragraph  (h)(1)  of  this  section. 
Adjustments  for  retroactive  enrollments 
and  disenroUments  to  HCFA's 
enrollment  system  subsequent  to 
November  are  not  considered  or 
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factored  into  the  calculation  for  the  fiee 
determination. 

(3)  An  eligible  organization  with  a 
risk  contract's  pro  rata  share  of  the 
annual  fee  is  determined  based  upon  the 
organization's  monthly  calculated 
Medicare  pajrment  amount  during  the 
preceding  nine  consecutive  months 
beginning  with  January.  HCFA 
calculates  each  monthly  pro  rata  share 
for  an  organization  by  multiplying  the 
established  BBA  fee  percentage  by  the 
total  monthly  calculated  Medicare 
payment  amount  to  plans  as  recorded  in 
HCFA's  payment  system  on  the  first  day 
of  the  month. 

(4)  HCFA  offsets  the  fees  against  the 
organization's  monthly  Medicare 
payment.  Beginning  with  the  January 
payment.  HCFA  withholds  the 
organization's  share  of  fees  and  deducts 
the  amount  firom  the  total  payment 
made  by  HCFA  to  the  organization  for 
that  month.  HCFA  will  stop  collecting 
the  FY  1998  BBA  fee  from  eligible  plans 
when  S95  million  has  been  assessed. 

(5)  Should  delays  occur  in 
determining  the  amount  of  fees 
specified  in  paragraph  (h)(1)  of  this 
section  or  the  fee  percentage  rate 
specified  in  paragraph  (h)(2)  HCFA  may 
adjust  the  assessment  time  period  and 
fee  percentage  amount. 

(Catalog  of  Faderai  Domestic  Assistance 
Program  No.  93.773,  Medicare— HospiUi 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  26, 1997. 

NaKy.AHB  Mia  Dsraria, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  November  26, 1997. 
DiMUM  E.  Shalala. 
Secretary. 

(FR  Doc.  97-31710  FUed  12-1-97;  8:45  am) 
■■JJNOCOOf  4ia»^-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47CFRPwt73 


■" ■•o?  ni^^SvTj 


Radio  BroadcaMnc  ServiOM: 
,iLantfD«WM,U 


AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


f :  The  Commission,  at  the 
request  of  Connoisseur  Communications 
of  Quad  aties,  L.P.,  substitutes  Channel 
285C3  for  Channel  285A  at  Geneseo, 
Illinois,  reallots  Channel  285C3  fium 
Geneseo  to  OeWitt,  Iowa,  and  modifies 


Station  WGEN-FM's  license 
accordingly.  See  61  FR  51075, 
September  30.  1996.  Channel  285C^can 
be  reallotted  to  DeWitt  in  compliance 
with  the  Commission's  minimum 
distance  separatioq  requirements  with  a 
site  restriction  of  14.0  kilometers  (8.7 
miles)  southeast  to  avoid  short-spacings 
to  the  licensed  sites  of  Station 
WXRX(FM).  Channel  285A.  Belvidere, 
Illinois,  and  Station  WXCL(FM), 
Channel  285A.  Pekin,  Illinois,  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  285C3  at 
DeWitt  ai^  North  Latitude  41-42-50  and 
West  Longitude  90-27-20.  With  this 
action,  the  proceeding  is  terminated. 

EFFECTIVE  DATE:  January  5,  1998. 

FOR  FURTHER  MFOMMTION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPt^MENTARY  MRMMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-195. 
adopted  November  12,  1997,  and 
released  November  21,  1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  NW..  Washington.  DC. 

The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
Inc..  (202)  857-3800.  1231  20th  Street. 
NW..  Washington.  IX  20036. 

List  of  Subjecte  is  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73>-{AMEI<K>ED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathority:  47  U.S.C  154.  303,  334.  336. 
173.202    [Amandadl 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  removing  Channel  285A  at  Geneseo. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
adding  DeWitt.  Channel  285C3. 

Faderai  Communications  Commission. 
Jeka  A  KarowM, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-31512  Filed  1^-1-97;  8:45  am) 
■NOJMQ  cooc  •nx-ti-# 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 


I  Dociwi  No.  96-243;  RIIII-892SI 
Radk>  9roadcasting  Sarvlces; 


AOENCY:  Federal  Conununications 
Commission. 

ACTION:  Final  rule. 


f.  The  Commission,  at  the 
request  of  Mountain  Tower 
Broadcasting,  allots  Channel  258A  at 
Chugwater,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  See  61  FR  65509, 
December  13,  1996.  Channel  258A  can 
be  allotted  to  Chugwater  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  258A  at  Chugwater  are 
North  Latitude  41-45-36  and  West 
Longitude  104-49-30.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  January  5, 1998.  A  filing 
window  for  Channel  258A  at 
Chugwater,  Wyoming,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMBITARV  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-243, 
adopted  November  5,  1997,  and  released 
November  21,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  1231  20th 
Street.  NW.,  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Pait  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AutlMHity:  47  U.S.C  154,  303,  334.  336. 
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§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Chugwater,  Channel  258A. 

Federal  Communications  Commission. 
Jolin  A  Karomos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-31511  Filed  12-1-97;  8:45  am) 
BiUJNO  CODE  sria-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Parts  219  and  22S 

[FRA  Docket  No.  RAR-5,  Notice  No.  1] 

RIN  2130-AB21 

Annual  Ad)ustnMnt  of  Monataiy 
Threshold  for  Reporting  Rail 
Equipment  Accidents/Incidents 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (IXDT). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  increases  from 
$6,500  to  $6,600  the  monetary  threshold 
for  reporting  railroad  accidents/ 
incidents  involving  railroad  property 
damage  that  occur  on  or  afler  January  1, 
1998.  This  action  is  needed  to  ensure 
and  maintain  comparability  between 
different  years  of  data  by  having  the 
threshold  keep  pace  with  increases  or 
decreases  in  equipment  and  labor  costs 
so  that  each  year  accidents  involving  the 
same  minimum  amount  of  railroad 
property  damage  are  included  in  the 
reportable  accident  counts.  The 
reporting  threshold  was  last  changed  in 
1996. 

EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Finkelstein,  Staff  Director. 
Office  of  Safety  Analysis,  RRS-22.  Mail 
Stop  25.  Office  of  Safety,  FRA,  400 
Seventh  Street.  S.W..  Washington,  D.C. 
20590  (telephone  202-632-3386);  or 
Nancy  L.  Goldman,  Trial  Attorney. 
Office  of  Chief  Counsel,  RCC-12,  Mail 
Stop  10,  FRA,  400  Seventh  Street.  S.W., 
Washington,  D.C.  20590  (telephone 
202-632-3167). 

SUPPLEMENTARY  INFORMATION: 

Background 

Rail  equipment  accidents/incidents 
are  collisions,  derailments,  explosions, 
fires,  acts  of  God,  and  other  events 
(including  grade  crossing  accidents) 
involving  the  operation  of  standing  or 
moving  on-track  equipment  that  results 
in  damages  higher  than  the  current 


reporting  threshold  to  railroad  on-track 
equipment,  signals,  track,  track 
structures,  or  roadbed,  including  labor 
costs  and  the  costs  for  acquiring  new 
equipment  and  material.  49  CFR  225.19 
(b),  (c).  Each  rail  equipment  accident/ 
incident  must  be  reported  to  FRA  using 
tEe  Rail  Equipment  Accident/Incident 
Report  (Form  FRA  F  6180.54).  Id. 

As  revised  in  1996.  paragraphs  (c)  and 
(e)  of  §  225.19  of  Utle  49.  Code  of 
Federal  Regulations,  provide  that  the 
dollar  figure  that  constitutes  the 
reporting  threshold  for  rail  equipment 
accidents/incidents  will  be  adjusted 
every  year  in  accordance  with  the 
procedures  outlined  in  appendix  B  to 
part  225.  to  reflect  cost  increases  or 
decreases.  61  FR  30942,  30969  (June  18. 
1996);  61  FR  60632.  60634  (Nov.  29. 
1996);  61  FR  67477,  67490  (Dec.  23. 
1996). 

New  Reporting  Tliieshold 

One  year  has  passed  since  the 
accident/incident  reporting  threshold 
was  last  revised.  61  FR  60632  (Nov.  29. 
1996).  Consequently.  FRA  has 
recalculated  the  threshold,  as  required 
by  §  225.19(c),  based  on  increased  costs 
for  labor  and  decreased  costs  for 
material.  FRA  has  determined  that  the 
current  reporting  threshold  of  $6,500. 
which  applies  to  rail  equipment 
accidents/incidents  that  occur  during 
calendar  year  1997,  should  be  increased 
to  $6,600,  effective  January  1, 1998,  and 
§§  225.5  and  225.19  are  being  amended 
accordingly.  Appendix  B  has  also  been 
amended  to  reflect  the  most  recent  cost 
figures  and  the  calculations  made  to 
determine  the  new  threshold  for 
calendar  year  1998.  Finally,  the  alcohol 
and  drug  regulations  (49  CFR  part  219) 
are  amended  throughout  to  reflect  that 
the  reporting  threshold  for  calendar  year 
1998  is  $6,600. 

Notice  and  Comment  Procedures 

In  this  rule,  FRA  merely  adjusts  the 
reporting  threshold  based  on  the 
formula  adopted,  after  notice  and 
comment,  in  the  final  rule  published 
June  18,  1996,  61  FR  30959,  30969.  and 
discussed  in  detail  in  the  final  rule 
published  November  29. 1996,  61  FR 
30632.  FRA  further  finds  that  both  the 
current  cost  data  inserted  into  this  pre- 
existing formula  and  the  original  cost 
data  that  they  replace  were  obtained 
from  reliable  Federal  government 
sources.  FRA  further  finds  that  this  rule 
imposes  no  additional  burden  on  any 
person,  but  rather  provides  a  benefit  by 
permitting  the  valid  comparison  of 
accident  data  over  time.  Accordingly. 
FRA  concludes  that  notice  and 
comment  procedures  are  impracticable, 
unnecessary,  and  contrary  to  the  public 


interest.  As  a  consequence,  FRA  is 
proceeding  directly  to  this  final  rule. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  evaluated  In 
accordance  with  existing  regulatory 
policies  and  procedures  and  is 
considered  to  be  a  nonsignificant 
regulatory  action  under  DOT  policies 
and  procedures  (44  FR  11034;  February 
26.  1979).  This  final  rule  also  has  been 
reviewed  under  Executive  Order  12866 
and  is  also  considered  "nonsignificant" 
under  that  Order. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
vsrill  have  no  new  significant  direct  or 
indirect  economic  impact  on  small  units 
of  government,  business,  or  other 
organizations.  To  the  extent  that  this 
rule  has  any  impact  on  small  units,  the 
impact  will  be  positive  because  the  rule 
is  decreasing,  rather  increasing,  their 
reporting  burden. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  associated  with 
this  final  rule.  Therefore,  no  estimate  of 
a  public  reporting  burden  is  required. 

Environmental  Impact 

This  final  rule  will  not  have  any 
identifiable  environmental  impact 

Federalism  Implications 

This  final  rule  will  not  have  a 
substantial  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612. 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

The  Final  Rule 

In  consideration  of  the  foregoing,  FRA 
amends  parts  219  and  225,  Tide  49, 
Code  of  Federal  Regulations  as  follows: 

PART  21»-{AMENDED] 

1.  The  authority  citation  for  part  219 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20111. 
20112.  20113.  20140,  21301,  21304;  and  49 
CFR  1.49(m). 
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2.  By  amending  §  219.5  by  revising 
the  first  sentence  in  the  definition  of 
Impact  accident  and  by  revising  the 
definitions  of  Reporting  Threshold  and 
rrain  accident  to  read  as  follows: 

f  219.5    OwfinKions. 

Impact  accident  means  a  train 
accident  [i.e.,  a  rail  equipment  accident 
involving  damage  in  excess  of  the 
current  reporting  threshold,  $6,300  for 
calendar  years  1991  through  1996, 
$6,500  for  calendar  year  1997,  and 
$6,600  for  calendar  year  1998) 
consisting  of  a  head-on  collision,  a  roar- 
end  collision,  a  side  collision  (including 
a  collision  at  a  railroad  crossing  at 
grade),  a  switching  collision,  or  impact 
with  a  deliberately-placed  obstruction 
such  as  a  bumping  post  •   •   * 

Reporting  threshold  means  the 
amount  specified  in  §  225.19(e)  of  this 
chapter,  as  adjusted  from  time  to  time 
in  accordance  with  appendix  B  to  part 
225  of  this  chapter.  The  reporting 
threshold  for  calendar  years  1991 
through  1996  is  $6,300.  The  reporting 
threshold  for  calendar  year  1997  is 
$6,500.  The  reporting  threshold  for 
calendar  year  1998  is  $6,600. 

•  *        •         •         • 

Train  accident  means  a  pcissenger, 
freight,  or  work  train  accident  described 
in  §  225.19(c)  of  this  chapter  (a  "rail 
equipment  accident"  involving  damage 
in  excess  of  the  ciurent  reporting 
threshold,  $6,300  for  calendar  years 
1991  through  1996,  $6,500  for  calendar 
year  1997,  and  $6,600  for  calendar  year 
1998),  including  an  accident  involving  a 
switching  movement. 

•  *        *        *         • 

^  3.  By  amending  §  219.201  by  revising 
the  introductory  text  of  paragraphs  (a)(1) 
and  (a)(2),  and  by  revising  paragraph 
(a)(4)  to  read  as  follows: 

f  21 9.201    Events  for  which  testing  Is 
rsquirsd. 

(a)*  *  • 


(1)  Major  train  accident.  Any  train 
accident  (i.e.,  a  rail  equipment  accident 
involving  damage  in  excess  of  the 
current  reporting  threshold,  $6,300  for 
calendar  years  1991  through  1996. 
$6,500  for  calendar  year  1997.  and 
$6,600  for  calendar  year  1998)  that 
involves  one  or  more  of  the  following: 

(2)  Impact  accident.  An  impact 
accident  (j.e..  a  rail  equipment  accident 
defined  as  an  "impact  accident"  in 

§  219.5  of  this  part  that  involves  damage 
in  excess  of  the  current  reporting 
threshold,  $6,300  for  calendar  yean 
1991  through  1996,  $6,500  for  calendar 
year  1997,  and  $6,600  for  calendar  year 
1998)  resulting  in — 
»         *         •         •        • 

(4)  Passenger  train  accident. 
Reportable  injury  to  any  person  in  a 
train  accident  (i.e.,  a  rail  equipment 
accident  involving  damage  in  excess  of 
the  current  reporting  threshold.  $6,300 
for  calendar  years  1991  through  1996, 
$6,500  for  calendar  year  1997,  and 
$6,600  for  calendar  year  1998)  involving 
a  passenger  train. 


PART  225— {AMENDED] 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  20103,  20107,  20901. 
20902,  21302,  21311;  49  U.S.C.  103;  49  CFR 
1.49(c),  (g).  and  (m). 

2.  By  amending  §  225.19(c)  by 
removing  the  phrase  "and  $6,500  for 
calendar  year  1997)"  and  by  adding  in 
its  place  ".  $6,500  for  calendar  year 
1997,  and  $6,600  for  calendar  year 
1998)". 

3.  By  revising  §  225.19(e)  to  read  as 
follows: 

1225.19    Primary  groups  of  accMants/ 
Incidents. 


(e)  The  reporting  threshold  is  $6,300 
for  calendar  years  1991  through  1996. 
The  reporting  threshold  is  $6,500  for 


calendar  year  1997;  this  threshold  dollar 
amount  will  remain  in  efi'ect  until 
December  31,  1997.  For  calendar  year 
1998  the  reporting  threshold  is  $6,600. 
The  procedure  for  determining  the 
reporting  threshold  for  calendar  year 
1998  appears  as  appendix  B  to  part  225. 

4.  Part  225  is  amended  by  revising 
appendix  B  to  read  as  follows: 

Appendix— B  to  Part  22S— Procedure  for 
Detennining  Reporting  Threshold 

1.  Data  firom  the  U.S.  Department  of  Labor, 
Bureau  of  Labor  Sutistics  (BLS),  LABSTAT 
Series  Reports  are  used  in  the  calculation. 
The  equation  used  to  adjust  the  reporting 
threshold  uses  the  average  hourly  earnings 
reported  for  Class  I  railroads  and  Amtrak  and 
an  overall  railroad  equipment  cost  index 
determined  by  the  BLS.  The  two  factors  are 
weighted  equally. 

2.  For  the  wage  component,  LABSTAT 
Series  Report,  Standard  Industrial 
Classification  (SIC)  code  4011  for  Class  I 
Railroad  Average  Hourly  RAmii^gn  is  used. 

3.  For  the  equipment  component. 
LABSTAT  Series  Report.  Producer  Price 
Index  (PPI)  Series  WPU  144  for  Railroad 
Equipment  is  used. 

4.  in  the  month  of  October,  final  data 
covering  the  12-month  period  ending  with 
the  month  of  June  are  obtained  from  BLS. 
The  12  monthly  figures  are  totaled  and 
divided  by  12  to  produce  monthly  averages 
to  be  used  in  computing  the  projected  annual 
(12-month)  average  for  the  next  calendar 
year. 

5.  The  wage  data  are  reported  in  terms  of 
dollars  earned  per  hour,  while  the  equipment 
cost  data  are  indexed  to  a  base  year  of  1982. 

6.  The  procedure  for  adjusting  the 
reporting  threshold  is  shown  in  the  formula 
below.  The  wage  component  appears  as  a 
fractional  change  relative  to  the  prior  year, 
while  the  equipment  component  is  a 
difference  of  two  percentages  which  must  be 
divided  by  100  to  present  it  in  a  consistent 
fractional  form.  After  performing  the 
calculation,  the  result  is  rounded  to  the 
nearest  SlOO. 

7.  The  current  weightings  represent  the 
general  assumption  that  damage  repair  costs, 
at  levels  at  or  near  the  threshold,  are  split 
approximately  evenly  between  labor  and 
materials. 

8.  Formula: 


New  Threshold  -  Prior  Threshold  x 


[,^03(Wn-Wp)^^^(En-Ep)i 


Wp 


100 


Where: 

Prior  Threshold  =  S6,500  (for  rail  equipment 

accidents/incidents  that  occur  during 

calendar  year  1997) 
Wn  =  New  average  hourly  wage  rate  ($)  = 

17.990833 
Wp  =  Prior  average  hourly  wage  rate  ($)  = 

17.55500 
En  =  New  equipment  average  PPI  value  = 

135.91666 


Ep  =  Prior  equipment  average  PPI  value  = 
136.76667 
9.  The  result  of  these  calculations  is 
$6,553.  Since  the  result  is  rounded  to  the 
nearest  $100.  the  new  reporting  threshold  for 
rail  equipment  accidents/incidenU  that  occiu- 
during  calendar  year  1998  is  S6.600. 


Jolene  M.  MoUtoris, 

Federal  Railroad  Administrator. 

[FR  Doc.  97-31455  Filed  12-1-97;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docltet  No.  961204340-7067-02;  I.D. 
112S07A] 

Fisheries  of  the  Caribbean.  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic;  Trip 
Limit  Reduction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Trip  limit  reduction. 

summary:  NMFS  reduces  the 
commercial  trip  limit  in  the  hook-and- 
line  fishery  for  king  mackerel  in  the 
Florida  west  coast  sub-zone  to  500  lb 
(227  kg)  of  king  mackerel  per  day  in  or 
from  the  exclusive  economic  zone 
(EEZ).  This  trip  limit  reduction  is 
necessary  to  protect  the  overfished  Gulf 
king  mackerel  resource. 
DATES:  Effective  12:01  a.m..  local  time. 
November  28, 1997,  through  June  30, 
1998,  unless  changed  by  further 
notification  In  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 


SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia.  little  tuimy.  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resciirces  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlsmtic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  under  the  authority  of  the 
M^nuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP,  NMFS  implemented 
a  commercial^iuota  for  the  Gulf 
migratory  group  of  king  mackerel  in  the 
Florida  west  coast  sub- zone  of  865,000 
pounds  (392,357  kg).  That  quota  was 
further  divided  into  two  equal  quotas  of 
432.500  lb  (196,179  kg)  for  vessels  in 
each  of  two  groups  by  gear  types — 
vessels  using  run-around  gillnets  and 
vessels  using  hook-and-line  gear. 

In  accordance  with  50  CFR 
622.44(a)(2)(ii)(B),  from  the  date  that  75 
percent  of  the  subzone's  hook-and-line 
gear  quota  has  been  harvested  until  a 
closure  of  the  west  coast  subzone's 
hook-and-line  fishery  has  been  effected 
or  the  fishing  year  ends,  king  mackerel 
in  or  bom  the  EEZ  may  be  possessed  on 


board  or  landed  from  a  permitted  vessel 
in  amounts  not  exceeding  500  lb  (227 
kg)  per  day. 

NMFS  has  determined  that  75  percent 
of  the  hook-and-line  quota  for  Gulf 
group  king  mackerel  from  the  Florida 
west  coast  subzone  has  been  reached. 
Accordingly,  a  500-lb  (227-kg)  trip 
limit  applies  to  vessels  in  the 
commercial  hook-and-line  fishery  for 
king  mackerel  in  or  from  the  EEZ  in  the 
Florida  west  coast  subzone  effective 
12:01  a.m.,  local 4ime,  November  28, 
1997. 

The  Florida  west  coast  subzone 
extends  from  87''31'06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25'>20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL,  boundary) 
through  March  31,  1998;  and  (2)  25'48' 
N.  lat.  (due  west  of  the  Monroe/Collier 
County.  FL,  boimdary)  from  April  1, 
1998,  through  October  31, 1998. 

Classification 

This  action  is  taken  under  50  CFR 
622.44(a)(2)(iii)  and  is  exempt  from 
review  under  E.0. 12866. 

Autiiarity:  16  U.S.C.  1801  et  seq. 

Dated:  November  26, 1997. 
Bruce  C  Morehead, 
Acting  Director.  Office  of  Sustainalth 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-31582  Filed  11-26-97;  3:13  pm) 
MUMO  COOe  3610-tt-F 


63678 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  noticae  to  the  puMc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  pacticipate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Farm  S«rvk:«  Agancy 

7CFR  Part  729 

Coimnodfty  CradH  Corporation 

7  CFR  Part  1446 

RIN  06aO-AF16 

1998-Crop  Paanut  Natior>al  Poundage 
Quota,  1998-Crop  Additional  Peanuts 
National  Average  Support  Level  and 
Minimum  Conwnodity  Credit 
Corporation  (CCC)  Export  Edible  Sales 
Price  for  the  1998  and  Subaequent 
Crops  of  Additional  Peanuts 

agency:  Farm  Service  Agency  and 
Conimodity  Credit  Corporation,  USDA. 
ACnOM:  Proposed  rule. 

nMm»Am:  The  AgrioiJtural  Adjustment 
Act  of  1938.  (the  1938  Act)  as  amended, 
requires  that  the  national  peanut 
poundage  quota  for  the  1998  crop  be 
announced  by  December  15.  1997.  The 
Agricuhurai  Act  of  1949,  (the  1949  Act), 
as  amended,  requires  that  the  additional 
support  level  be  announced  not  later 
than  February  15, 1998.  The  minimum 
CCC  export  edible  sales  price  for 
additional  peanuts  is  usually 
announced  at  the  same  time  as  the  price 
support  level.  This  proposed  rule 
suggests  a  national  poiuidage  quota 
figure  in  the  range  between  1.133,000 
short  tons  (st)  and  1,175,000  st, 
proposes  that  the  national  average 
additional  price  support  level  for  the 
1998  crop  peanuts  be  set  between  $132 
per  st  and  $175  per  st,  and  that  the 
minimum  CCC  sales  price  for  1998  and 
subsequent  crops  of  additional  peanuts 
for  export  edible  use  be  set  between 
$350  to  $400  per  st  or  by  formula. 
DATES:  Comments  must  be  received  by 
December  9,  1997,  in  order  to  be  assured 
of  consideration. 
AOORESSES:  Comments  must  be 
submitted  to  the  Director,  Tobacco  and 
Peanuts  Division,  Farm  Service  Agency 
(FSA).  United  States  Department  of 
Agricuhure,  STOP  0514. 1400 


Federal  Ragialar 
Voi.  62.  No.  231 
Tuesday,  December  2,  1997 


Independence  Avenue,  S.W., 
Washington.  DC  20250-0514.  All 
written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.,  Monday  through 
Friday,  except  holidays,  in  Room  5750- 
South  Building,  1400  Independence 
■    Avenue.  S.W..  Washington,  DC  20250- 
0514. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Robison.  Tobacco  and 
Peanuts  Division,  FSA.  USDA,  STOP 
0514, 1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-0514.  telephone 
202-720-9255.  Copies  of  the  cost- 
benefit  assessment  prepared  for  the  rule 
can  be  obtained  fixjm  Mr.  Robison. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  0MB  under  Executive 
Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  foimd  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases 
—10.051. 

Executive  Order  12998 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12998. 
The  provisions  of  this  proposed  rule  do 
not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
neither  FSA  nor  CCC  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
of  these  determinations. 

Paperwork  Reduction  Act 

These  proposed  amendments  do  not 
contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Discussion 

This  proposed  rule  would  amend  7 
CFR  part  729  to  set  forth  the  1998-crop 
peanut  national  poundage  quota,  and  7 


CFR  part  1446  to  set  forth  the  1998-crop 
national  average  support  level  for 
additional  peanuts  and  the  minimum 
CCC  sales  price  for  1998  crop  additional 
peanuts  sold  for  export  edible  use. 

A.  National  Poundage  Quota 

Section  358-1  (a)(1)  of  the  1938  Act.  as 
amended  by  the  Federal  Agricultural 
Improvement  and  Reform  Act  of  1996 
(1996  Act),  requires  that  the  Secretary 
set  a  basic  national  quota  for  peanuts  for 
each  of  the  1996  through  2002 
marketing  years  (MY)  at  a  level  that  is 
equal  to  the  quantity  of  peanuts  (in  tons) 
that  the  Secretary  estimates  will  be 
devoted  in  each  MY  to  domestic  edible 
use  (excluding  seed)  and  related  uses. 
As  to  seed,  section  358-1  (b)(2)(B)  of  the 
1938  Act  provides  that  a  temporary 
allocation  of  quota  pounds  for  the  MY 
only  in  which  the  crop  is  planted  shall 
be  made  to  producers  for  each  of  the 

1996  through  2002  MYs  and  that  the 
temporary  seed  quota  allocation  shall  be 
equal  to  the  pounds  of  seed  peanuts 
planted  on  the  farm  as  may  be  adjusted 
and  determined  under  regulations 
prescribed  by  the  Secretary.  The  MY  for 
1998-crop  peanuts  will  be  from  August 
1.  1998  through  July  31,  1999.  Producers 
will  vote  in  a  referendum  on  December 
1-4, 1997  to  determine  whether  they 
approve  marketing  quotas  for  MY  1998 
to  MY  2002. 

The  national  poundage  quota  for  MY 

1997  was  set  at  1,133,000  st.  This  rule 
proposes  that  the  national  poundage 
quota  for  MY  1998  be  set  between 
1,133,000  st  and  1,175,000  st  based  on 
the  following  data: 


Short  tons 

97.8% 

94.3% 

production 

production 

Domestic  Edible 

Use: 

Domestic  food  ... 

933,000 

933,000 

On  farm  and  local 

sales 

9,000 

9,000 

Related  Uses: 

Crushing  residual 

123.000 

123,000 

Shnnkage  and 

other  losses  ... 

37,500 

37,500 

Transfer  to  quota 

5.000 

5.000 

Subtotal 

1,107.500 

1.107.500 

Allowance  for  un- 

derproduction 

25,500 

67.500 

1.133.000 

1,175.000 
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The  estimate  of  1998  domestic  food 
use  was  developed  in  two  steps.  First, 
total  domestic  edible  utilization  of 
1,088,000  st  was  estimated  by  the  USDA 
Interagency  Commodity  Estimates 
Committee  (ICEC).  Second,  this  estimate 
was  reduced  by  155,000  st  to  exclude 
peanut  imports,  peanut  butter  imports, 
and  peanut  butter  exports.  Although 
estimates  of  domestic  edible  utilization 
typically  include  product  exports, 
peanut  butter  exports  are  generally 
either  made  from,  or  may  otherwise  be 
credited  under  section  358(e)(1)  of  the 
1938  Act  as  being  made  from  additional 
peanuts.  MY  1997  farm  use  and  local 
sales  were  estimated  at  1  percent  of 
ICEC's  MY  1998  production  estimate. 
This  percentage  reflects  the  average 
difference  between  USDA  production 
data  and  Federal-State  Inspection 
Service  inspections  data.  About  one-half 
of  farm  use  and  local  sales  is  allocated 
to  food  use  and  the  remainder  to  seed, 
which  is  excluded  from  quota 
determinations  under  amendments  to 
the  1938  Act  made  by  the  1996  Act. 

The  crushing  residual  represents  the 
farmer  stock  equivalent  weight  of 
crushing  grade  kernels  shelled  from 
quota  peanuts.  In  any  given  lot  of  fanner 
stock  peanuts,  a  portion  of  such  peanuts 
is  only  suitable  for  the  crushing  market. 
The  quota  must  be  sufficient  to  provide 
for  the  shelling  of  both  edible  and 
crushing  grades.  The  crushing  residual 
identified  above  reflects  the  assumption 
that  crushing  grade  peanuts  will  be 
about  12  percent,  on  a  farmer  stock 
basis,  of  the  total  of  MY  1998  domestic 
edible  use  production. 

The  allowance  for  shrinkage  and  other 
losses  is  an  estimate  of  reduced  kernel 
weight  available  for  milling  as  well  as 
for  kernel  losses  due  to  damage,  fire, 
and  spillage.  These  losses  were 
estimated  by  multiplying  a  factor  of  0.04 
times  domestic  edible  use.  This  factor  is 
the  minimum  shrinkage  generally 
allowed  for  calculating  obligations  of 
handlers  under  section  359a(dj(2)(B)(iv) 
of  the  1938  Act  and  is  believed  to  be  a 
fair  estimate  of  such  shrinkage  for 
purposes  of  this  determination,  taking 
into  account  all  factors. 

Segregation  2  and  3  loan  transfers  to 
quota  loan  represent  transfers  of 
Segregation  2  and  3  peanuts  from 
additional  price  support  loan  pools  to 
quota  loan  pools.  Such  transfers  occur 
when  quota  peanut  producers  have 
insufficient  Segregation  1  peanuts  to  fill 
their  quotas,  yet  have  Segregation  2  and 
3  peanuts  in  additional  loan  pools 
which  would  have  been  eligible  to  be 
pledged  as  collateral  for  price  support 
loans  at  a  discounted  quota  loan  rate. 

In  addition,  an  allowance  has  been 
made  for  underproduction.  Under  past 


legislation,  only  92  percent  of  the  quota 
had  been  marketed.  Prior  to  the  1996 
crop,  at  the  national  level,  any 
unmarketed  pounds  up  to  10  percent  of 
the  national  marketing  quota  could  be 
added  to  the  farms  basic,  quota  for  that 
crop  year.  Under  the  1996  Act  any  quota 
pounds  not  marketed  cannot  be  carried 
forward  and  would  be  a  loss  of  potential 
income  for  producers,  therefore,  it  is 
expected  that  somewhat  more  than  92 
percent  of  the  quota  will  be  marketed  in 
MY  1998.  In  MY  1996  about  97.3 
percent  was  marketed  and  in  MY  1997 
about  97.5  percent  of  quota  is  expected 
to  be  marketed.  It  is  anticipated  thai 
about  94  to  98  percent  of  the  MY  1998 
quota  will  be  marketed. 

The  lowest  proposed  1998  quota 
level,  as  set  forth  above,  reflects 
expected  growth  in  domestic 
consumption  of  peanut  products 
through  government  purchases,  new 
uses  and  a  small  increase  in  demand 
resulting  from  lower  peanut  support 
prices  in  recent  years.  This  level 
essentially  reflects  the  assumption  that 
about  97.8  i>ercent  of  the  quota  will  be 
marketed  and  adds  increased  demand 
for  edible  peanuts.  The  higher  range 
proposal  takes  into  account  the 
possibility  that  marketings  of  quota 
could  fall  as  low  as  the  94.3  percent 
level.  This  range  appears  to  be  a  fair 
estimate  of  possible  market  conditions. 

Disappearance  of  peanuts  into 
primary  products  has  been  relatively  flat 
over  the  last  year.  Overall  demand, 
including  imports,  is  projected  to 
increase  about  1.5  percent.  However, 
government  support  purchases  in  MY 
1996  have  increased  about  45  percent 
from  22,750  st  fanner  stock  (fe)  in  MY 
1995  to  32.200  st  (fs)  in  MY  1996. 

A  significantly  latter  quota  option 
than  those  presented  would  lower  the 
price  received  by  growers  from  first 
buyers  and  could  reduce  costs  to    ' 
consumers  for  peanut  products  slightly. 
However,  it  is  assumed  that  a 
substantial  increase  in  quota  would  be 
needed  to  lower  the  average  grower 
price  to  a  level  near  the  average  national 
support  price.  A  quota  in  the 
neighborhood  of  1,500.000  tons  would 
likely  result  in  sufficient  quantities  of 
peanuts  delivered  at  the  right  lime  and 
place  such  that  the  average  price  would 
be  only  slightly  higher  than  $610  per 
ton. 

This  option  only  becomes  viable  if 
one  assumes  greater  responsiveness  in 
demand  to  additional  supplies.  One 
must  assume  a  significant  growth  in 
demand  because  of  a  lower  price  to 
justify  this  option. 

The  cost  of  overestimating  demand 
would  be  high.  Assuming  the  demand 
for  greater  supplies  of  peanuts  is  slight. 


this  level  of  quota  could  result  in  a 
surplus  and  a  loss  on  loan  placements 
for  more  than  300,000  tons  of  peanuts. 
These  peanut  losses  would  be  around 
$400  a  ton.  Losses  of  up  to  $120  million 
would  ocau'  and  result  in  producer 
assessments  of  over  $100  per  ton  the 
following  year.  This  level  of  assessment 
would  lower  the  effective  price  received 
by  producers  for  quota  peanuts  in  MY 
1999  to  $500  per  ton  or  less. 

Buybacks  worked  well  in  MY  1996. 
Buyback  is  a  term  used  to  describe  a 
marketing  transaction  in  which  a 
producer  places  additional  peanuts 
under  price  support  loan  at  the 
additional  loan  rate  and  a  handler 
simultaneously  purchases  the  same 
peanuts  at  the  quota  support  level  frtnn 
the  marketing  associations  for  domestic 
edible  use.  To  bolster  stocks  in  MY 
1996,  the  peanut  industry  bought  back 
over  100,000  tons  of  additional  peanuts. 
In  MY  1997.  it  is  anticipated  that  the 
peanut  industry  will  again  use  the 
buyback  provisions  to  purchase  about 
100,000  tons  in  order  to  continue 
building  stocks.  Depending  on  stock 
levels  at  the  beginning  of  MY  1998,  the 
peanut  industry  may  again  use  buybacks 
to  build  stocks. 

B.  Additional  Peanut  Support  Level 

Section  155(b)(2)  of  the  1996  Act 
provides  that  price  support  shall  be 
made  available  for  additional  peanuts  at 
sudi  level  as  the  Secretary  determines 
Mrill  ensvire  no  losses  to  CCC  &t)m  the 
sale  or  disposal  of  such  peanuts,  taking 
into  consideration  the  demand  for 
I}eanut  oil  and  peanut  meal,  expected 
prices  of  other  vegetable  oils  and 
protein  meals,  and  the  demand  for 
peanuts  in  foreign  markets. 

The  MY  1997  price  support  level  for 
additional  peanuts  was  announced  at 
$132  per  st  on  February  14, 1997.  The 
national  average  price  support  rate  for 

r:a  peanuts,  for  each  of  the  1996 
ugh  2002  crops,  was  set  at  $610  per 
st  by  the  1996  Act  and  is  codified  at  ^ 
CFR  section  1446.103.  Regulations 
pertaining  to  price  support  loan  levels 
for  additional  peanuts  are  found  in  7 
CFR  section  1446.310. 

The  range  for  the  MY  1998  price 
support  level  for  additional  peanuts  is 
recommended  to  be  within  the  range  of 
$132  per  st  and  $175  per  st.  Additional 
loan  peanuts  are  sold  out  of  inventory 
in  order  to  recoup  the  price  support 
loan  principal,  interest  and  related 
costs.  In  the  proposed  price  range,  if  the 
edible  peanut  market  aeteriorated  to  a 
point  that  the  entire  loan  inventory  was 
sold  as  oil  stock,  anticipated  revenues 
should  be  adequate  to  ensure  no  losses 
to  CCC  from  the  sale  or  disposal  of 
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additional  peanuts.  The  statutory  factors 
have  been  analyzed  as  set  out  below: 

1.  The  domestic  use  of  peanut  oil 
during  MY  1998  is  forecast  to  be 
105.000  St.  up  2.500  st  &x)m  MY  1997 
projected  domestic  use.  MY  1998 
peanut  oil  beginning  stocks  are  expected 
to  be  35,000  St,  down  about  19  percent 
from  MY  1997.  The  MY  1998  average 
peanut  oil  price  is  expected  to  be  $0,395 
per  pound,  down  $0,018  per  pound 
from  MY  1997. 

2.  The  domestic  use  of  peanut  meal 
during  MY  1998  is  forecast  to  be 
150.000  St,  unchanged  from  MY  1997 
projected  domestic  use.  MY  1998 
peanut  meal  beginning  stocks  are 
expected  to  be  4.000  st,  unchanged  from 
MY  1997.  The  MY  1998  average  peanut 
meal  price  is  expected  to  be.$152.50  per 
St,  down  $12.50  per  st  from  MY  1997. 

3.  The  domestic  disappearance  of 
soybean  oil  during  MY  1998  is  forecast 
to  be  7.262.500  st.  up  1.6  percent  from 
projected  MY  1997  domestic 
disappearance.  MY  1998  toybean  oil 
beginning  stocks  are  expected  to  be 
890,000  st,  up  11.3  percent  bom  MY 
1997.  The  MY  1998  average  soybean  oil 
price  is  expected  to  be  $0,230  per 
pound,  down  $0,003  per  pound  from 
MY  1997. 

4.  The  domestic  disappearance  of 
cottonseed  oil  during  MY  1998  is 
forecast  to  be  515,000  st,  unchanged 
from  projected  MY  1997  domestic 
disappearance.  MY  1998  cottonseed  oil 
beginning  stocks  are  expected  to  be 
42,500  St.  up  1.2  percent  from  MY  1997. 
The  MY  1998  average  cottonseed  oil 
price  is  expected  to  be  $0,250  per 
pound,  down  $0.01  per  pound  from  MY 
1997. 

5.  The  domestic  disappearance  of 
soybean  meal  during  MY  1998  is 
forecast  to  be  29.000.000  st,  up  3.6 
percent  from  projected  MY  1997 
domestic  disappearance.  MY  1998 
soybean  meal  beginning  stocks  are 
expected  to  be  250,000  st.  up  25  percent 
from  MY  1997.  The  MY  1998  average 
soybean  meal  price  is  expected  to  be 
$187.50  per  St.  down  $20.00  per  st  from 
MY  1997. 

6.  The  domestic  disappearance  of 
cottonseed  meal  during  MY  1998  is 
forecast  to  be  1,635,000  st.  down  0.3 
percent  from  projected  MY  1997 
domestic  disappearance.  MY  1998 
cottonseed  meal  beginning  stocks  are 
expected  to  be  52.000  st,  down  16.1 
percent  from  MY  1997.  The  MY  1998 
average  cottonseed  meal  price  is 
expected  to  be  $140.00  per  st,  down 
$15.00  per  st  from  MY  1997. 

7.  The  world  use  of  peanuts  for  MY 
1997  is  expected  to  be  13.05  million 
metric  tons,  down  10.4  percent  from  MY 
1996.  World  peanut  production  for  MY 


1997  is  forecast  to  be  24.58  million 
metric  tons,  down  7.8  percent  from  MY 
1996.  Ending  stocks  for  MY  1997  are 
forecast  at  0.51  million  metric  tons,  up 
4.5  percent  from  1996. 

MY  1997  begins  with  record  oil  stocks 
and  large  imports  of  oil  during  MY 
1996.  Yet,  peanut  oil  prices  are 
projected  to  be  41.3  cents  per  pound. 
Based  on  the  supply  use  situation  at  the 
begiiming  of  MY  1997  and  projections 
for  MY  1998.  there  are  conflicting 
signals  in  the  supply  price  relationship 
in  the  peanut  oil  market  that  suggest 
caution  in  setting  the  additional  peanut 
support  level.  Also,  based  on  the  1996/ 
97  and  1997/98  marketing  seasons, 
producers  are  expected  to  place  about 
10,000  st  of  quota  peanuts  and  140,000 
st  of  additional  peanuts  under  price 
support  loan. 

C.  Minimum  CCC  Sales  Price  for 
Additional  Peanuts  Sold  for  Export 
Edible  Use 

A  minimum  price  at  which  1998  crop 
additional  peanuts  owned  or  controlled 
by  CCC  may  be  sold  for  use  as  edible 
peanuts  in  export  markets  is  a 
discretionary  action  that,  by  practice,  is 
expected  to  be  announced  on  or  before 
February  15,  1998.  the  same  time  that 
the  additional  f>eanut  support  level  for 
the  1998  crop  is  announced.  The 
aimoimcement  of  that  price  provides 
producers  and  handlers  with 
information  to  facilitate  the  negotiation 
of  private  contracts  for  the  sale  of 
additional  peanuts  for  export. 

An  overly  high  price  may  create  an 
unrealistic  expectation  of  high  pool 
dividends  and  discourage  private  sales. 
If  too  low,  the  minimiun  price  could 
have  an  imnecessary,  adverse  effect  on 
prices  paid  to  producers  for  additional 
peanuts. 

TMs  proposed  rule  follows  the 
publication  of  an  advance  notice  of 
proposed  rule  making  of  August  18. 
1997  published  in  the  Federal  Register 
(62  FR  43955)  soliciting  comments 
relative  to  the  method  for  determining 
the  minimum  export  edible  sales  price 
for  additional  peanuts  and  relative  to 
what  that  price  should  be.  Ten 
comments-were  received  relative  to  the 
method  for  determining  the  minimum 
export  edible  sales  price  for  additional 
peanuts  and  relative  to  what  the  price 
should  be.  Seven  of  the  comments  were 
from  organizations  representing 
producers.  The  seven  producer 
organizations  commenting  favored 
maintaining  the  $400  per  st  minimum 
price.  Three  comments  were  fet)m 
organizations  representing  shellers.  The 
three  sheller  organizations  commenting 
favored  reducing  the  minimum  export 


edible  sales  price  or  establishing  it  by 
formula. 

Grower  groups  which  favored  setting 
the  minimum  export  edible  sales  price 
at  $400  per  st  in  1998.  argued  (1)  a  fixed 
price  for  the  CCC  export  edible  sales 
price  has  worked  well  for  12 
consecutive  years.  (2)  a  lower  CCC 
export  edible  sales  price  would  result  in 
lower  grower  revenues.  (3)  the  decision 
of  when  and  at  what  price  to  contract  is 
complex  and  a  formula  could  create 
even  more  uncertainty  and  (4)  a  lack  of 
a  publicly  available  data  series  creates 
problems  and  concerns  for  using  a 
formula. 

Sheller  groups,  which  favored  either  a 
formula  or  a  reduced  minimum  sales 
price  argued  that  new  pricing  would:  (1) 
Increase  U.S.  competitiveness  in  world 
edible  peanut  markets  and  (2)  increase 
U.S.  flexibility  in  marketing  peanuts. 
One  such  proposal  would  base  the 
minimum  export  sales  price  at  10 
percent  above  the  current  oil  value  of 
peanuts  and  adjust  the  price  monthly. 
Another  sheller  group  recommended 
setting  the  minimum  export  edible  sales 
price  at  between  $350  and  $375  per  st 
in  1998  and  that  the  price  be  reset 
annually  to  account  for  volatility  in 
export  edible  peanut  markets. 

It  is  proposed  that  the  minimum  price 
at  which  1998  crop  additional  peanuts 
owned  or  controlled  by  CCC  may  be 
sold  for  use  as  edible  peanuts  in  export 
markets  be  established  within  the  range 
of  $350  to  $400  per  st  or  be  set  by 
formula.  The  objective  of  the  level  set  or 
method  used  is  to  encourage  exports 
while  providing  price  stability  for 
additional  peanuts  sold  under  contract 
It  should  assure  handlers  that  CCC  will 
not  undercut  their  export-contracting 
efforts  with  offerings  of  additional 
peanuts  for  export  edible  sale  below  the 
contract  price  of  the  contract  additional 
peanuts. 

ListofSul^ects 

7  CFR  Part  729 

Peanuts,  Penalties.  Poimdage  quotas, 
Ref>orting  and  recordkeeping 
requirements. 

7  CFR  Part  1446 

Loan  programs— Agriculture.  Peanuts. 
Price  supf>ort  programs.  Reporting  and 
recordkeeping  requirements. 

Warehouses. 

Accordingly,  it  is  proposed  that  7  CFR 
parts  729  and  1446  be  amended  as 
follows: 


PART  729— PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 
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Authority:  7  U.S.Q  1301, 1357  et  seq., 
1372, 1373, 1375,  and  7271. 

2.  Section  729.216  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  729.21 6    National  poundage  quota. 


(c)  Quota  determination  for  individual 
marketing  years  (excluding  seed): 

(1)  The  national  poundage  quota 
(excluding  seed)  for  quota  peanuts  for 
marketing  year  1996  is  1.100,000  short 
tons. 

(2)  The  national  poundage  quota 
(excluding  seed)  for  quota  peanuts  for 
marketing  year  1997  is  1,133.000  short 
tons. 

(3)  The  national  poundage  quota 
(excluding  seed)  for  quota  peanuts  for 
marketing  year  1998  will  be  set  between 
1.133.000  and  1,175,000  short  tons. 

PART  1446— PEANUTS 

3.  The  authority  citation  for  7  CFR 
part  1446  continues  to  read  as  follows: 

Authority:  7  U.S.C.  7271, 15  U.S.C.  714b 
and  714c. 

4.  Section  1446.310  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

11446.310    AddMonal  peanut  support 


(c)  The  national  support  rate  for 
additional  peanuts  for  the  1998  crbp 
will  be  at  a  level  which  shall  be  between 
$132  per  short  ton  and  $175  per  short 
ton. 

5.  Section  1446.311  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§1446.311    Minimum  CCC  sales  priee  for 
csftsin  pssnuta. 


(c)  The  minimum  CCC  sales  price  for 
additional  peanuts  to  be  sold  from  the 
price  support  loan  inventory  for  export 
edible  use  from  the  1998  and 
subsequent  crops  will  be  between  $350 
and  $400  per  short  ton  or  set  by  formula 
as  announced  by  the  Director  of  the 
Tobacco  and  Peanuts  Division,  FSA. 

Signed  at  Washington,  DC,  on  November 
26, 1997. 

Keith  Kelly, 

Administrator,  Farm  Service  Agency  and 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

IFR  Doc.  97-31573  Filed  ll-2fr-97;  3:08  pm) 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  422 
[Regulations  No.  22] 
RIN0960-AE36 

Permit  ttie  Department  of  State  (DOS) 
and  ttie  Immigration  and  Naturalization 
Service  (INS)  to  Collect  Information 
Needed  to  Assign  Social  Security 
Numt)er8  (SSNs)  to  Aliens 

agency:  Social  Seouity  Administration 

(SSA). 

action:  Proposed  rule. 

summary:  We  are  proposing  to  provide 
a  description  of  how  DOS  and  D4S  will 
provide  the  SSA  with  information, 
collected  as  part  of  the  immigration 
process,  to  enable  SSA  to  assign  SSNs 
and  issue  SSN  cards  to  lawfully 
admitted  aliens.  We  also  propose:  to 
amend  the  rule  on  the  presumption  of 
authority  of  a  nonimmigrant  alien  to 
accept  employment  to  include 
circumstances  where  a  Form  1-94, 
"Arrival-Departure  Record,"  has  not 
been  issued  by  INS;  to  remove  outdated 
rules  on  school  and  alien  legalization 
enumeration;  to  remove  outdated  rules 
on  the  application  for  a  nonwork  SSN; 
and  to  specifically  acknowledge  the 
requirement  to  complete  a  Form  SS-5, 
"Application  For  A  Social  Security 
Card,"  to  obtain  a  duplicate  SSN  card. 
DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  February  2, 1998. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830.  sent  by  E-mail 
to  "regulations®ssa.gov",  or  delivered 
to  the  Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration.  L2109  West  Low  Rise 
Building.  6401  Security  Boulevard, 
Baltimore.  MD  21235-0001.  between 
8:00  A.M.  and  4:30  P.M.  on  regular 
business  days.  Comments  may  be 
inspected  during  these  same  hours  by 
making  arrangements  with  the  contact 
person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Bridgewater.  Legal  Assistant. 
Office  of  Process  and  Innovation 
Management.  Social  Security 
Administration,  L2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore.  MD  21235.  (410)  965-3298 
for  information  about  these  rules. 

SUPPLEMB4TARY  INFORMATION: 

Background 

Currently,  SSA  assigns  an  SSN  to  an 
alien  when  the  individual  submits  to  an 


SSA  field  office  a  completed  Form  SS- 
5  and  documentary  evidence  of  age. 
identity,  and  lawful  admission  for 
permanent  residence  or  other  authority 
of  law  permitting  work  in  the  United 
States  (U.S.).  Any  applicant  age  18  and 
older  applying  for  an  original  SSN  must 
appear  for  an  in-person  interview  at  any 
SSA  field  office. 

The  second  phase  of  the  National 
Performance  Review  (NPR),  the  Federal 
Reinventing  Government  effort,  was 
announced  by  the  President  and  Vice 
President  on  December  19, 1994.  It  was 
designed  to  focus  attention  on  what 
each  agency  does,  examining  its  mission 
and  looking  at  its  programs  and 
functions  to  see  if  there  are  ways  to 
provide  better  service  to  the  public  and, 
at  the  same  time,  do  business  in  a  more 
cost-effective  manner,  i.e.,  "make 
government  woric  better  and  cost  less." 
Each  agency  was  asked  to  assemble  a 
team  to  review  its  own  programs  and 
functions. 

SSA's  team  worked  closely  with  a 
team  of  representatives  from  the  NPR 
and  the  Office  of  Management  and 
Budget  (OMB)  to  develop  proposals  for 
consideration.  One  of  these  proposals 
was  for  INS  to  assist  SSA  in 
enimierating  aliens.  On  April  11, 1995, 
the  President  formally  approved  SSA's 
reinvention  proposals  and  officially 
announced  them  the  next  day.  When  we 
began  developing  this  proposal  with 
INS,  we  found  that  we  needed  to 
include  DOS  to  take  into  consideration 
those  aliens  who  enter  the  U.S.  via 
foreign  service  posts. 

Proposed  Changes 

These  proposed  rules  describe  the 
process  by  which  elements  of  E)OS  and 
INS  would  collect  and  then  forward 
enumeration  information  to  SSA.  Based 
on  agreements  among  the  three  agencies 
(SSA,  DOS.  and  INS).  DOS  and  INS  will 
collect  this  information,  and  INS  will 
electronically  transmit  the  information 
to  SSA.  DOS  and  INS  will  modify  their 
forms  to  collect  this  information,  and 
INS  will  retain  the  forms,  which  will  be 
made  available  to  SSA  when  necessary. 

Assigning  SSNs  to  aliens  when  they 
enter  the  U.S.,  based  on  information 
collected  by  DOS  and  INS  as  part  of  the 
immigration  process,  would  improve 
the  integrity  of  the  SSN  process.  There 
is  widespread  counterfeiting  of  INS 
doounents,  and  SSA  employees  must  be 
familiar  with  a  variety  of  INS 
documents  and  determine  if  those 
presented  are  valid.  By  having  INS 
transmit  enumeration  information 
directly  to  SSA.  the  potential  for  SSA 
employees  to  inadvertently  accept 
inappropriate  and/or  counterfeit 
documents  will  be  reduced. 
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This  initiative  also  supports  SSA's 
goal  of  providing  world  class  service  to 
customers  by  making  the  means  of 
dealing  with  SSA  as  easy  and 
convenient  as  possible  by  providing 
options  for  service  delivery.  Aliens  who 
currently  must  first  contact  INS  and 
subsequently  contact  SSA  would  be  able 
to  accomplish  both  transactions  in  a 
single  contact. 

Further,  the  proposed  changes  would 
provide  for  increased  overall  Federal 
gov«nament  efficiency.  The  new  process 
would  reduce  the  overall  cost  to  the 
government  of  administering  the 
enumeration  process  for  aliens  because 
it  would  eliminate  duplicate  work  done 
by  DOS,  INS  and  SSA. 

Because  the  involvement  of  the  DOS 
and  INS  would  improve  the  integrity  of 
the  SSN  process  for  aliens.  SSA  is 
eliminating  the  mandatory  in-person 
interview  for  aliens  age  18  and  older  for 
whom  INS  forwards  enumeration 
information  to  SSA.  SSA  will  continue 
to  interview  aliens  who  apply  for  SSNs 
at  SSA  offices.  This  supports  a  1995 
recommendation  from  the  Office  of  the 
Insjjector  General  concerning 
transferring  to  INS  and  DOS  the  FO 
interview  workload  for  noncitizens 
applying  for  an  orimnal  SSN. 

As  part  of  the  INS  alien  legalization 
program  required  under  the  Immigration 
Reform  and  Control  Act  of  1986,  INS 
accepted  applications  and  evidence  for 
SSNs  from  legalization  applicants  and 
forwarded  the  applications  to  SSA  for 
assignment  of  SSNs.  Once  the 
legalization  program  ended  on 
September  30,  1991,  INS  noUfied  SSA 
that  it  was  discontinuing  the  agreement 
and  has  since  referred  all  aliens  to  SSA 
field  offices  to  apply  for  SSN  cards. 
These  proposed  rules  eliminate 
references  in  the  regulations  to 
procedures  which  are  no  longer  in 
effect. 

The  Tax  Reform  Act  of  1986  required 
taxpayers  to  show  the  Taxpayer 
Identification  Number  (TIN)  for  any 
dependent  age  5  and  older  listed  on  tax 
PBtiuTis  due  on  or  after  January  1, 1988. 
In  general,  SSNs  serve  as  TINs.  In  an 
effort  to  lessen  the  burden  on  SSA  field 
offices,  SSA  offices  initiated  school 
enumeration  projects.  Subsequent 
legislation  required  TINs  for  all 
dependents  claimed  on  tax  returns. 
regardless  of  age,  so  that  most  children 
have  been  assigned  SSNs  long  before 
reaching  school  age  and  school 
enumeration  projects  are  no  longer 
practical.  These  proposed  rules 
eliminate  the  reference  to  SSA  entering 
into  agreements  with  school  authorities. 

Currently,  an  alien  lawfully  in  the 
United  States  without  employment 
authorization,  who  wants  to  obtain  an 


SSN,  must  provide  evidence 
dociunenting  a  valid  nonwork  reason  for 
needing  an  SSN,  e.g.,  to  receive  a 
Federally-funded  benefit  or  enlist  in  the 
uniformed  services.  Another  reason, 
currently  shown  in  our  rules,  is  the 
Internal  Revenue  Service  (IRS) 
requirement  relating  to  the  use  of  SSNs 
for  tax  purposes. 

However,  on  July  1. 1996.  IRS  began 
assigning  Individual  Taxpayer 
Identification  Numbers  (ITINS)  to  aliens 
who  are  otherwise  not  eligible  for  SSNs 
but  who  need  TINs  for  tax  purposes. 
Therefore,  needing  an  SSN  for  IRS 
reporting  tax  purposes  is  no  longer  a 
valid  nonwork  reason  for  SSA  to  assign 
an  SSN,  and  we  propose  to  eliminate 
such  references. 

We  also- propose  to  amend  our 
regulations  on  presumption  of  authority 
of  a  nonimmigrant  alien  to  accept 
employment.  As  cxirrently  written,  the 
regulations  do  not  address  the  authority 
of  a  nonimmigrant  alien  to  accept 
employment  if  INS  has  not  issued  the 
alien  a  Form  1-94.  which  is  generally 
issued  by  INS  to  a  nonimmigrant  alien 
upon  arrival  in  the  United  States.  Under 
certain  circumstances.  INS  may  grant 
employment  authorization  to  an  alien 
who  has  not  been  issued  a  Form  1-94. 
e.g.,  an  alien  whose  lawful  alien  status 
is  pending,  so  that  the  individual  may 
work  during  the  period  the  application 
for  lawful  alien  status  is  pending.  The 
proposed  ndes  clarify  that  a 
nonimmigrant  alien  who  has  not  been 
issued  a  Form  1-94.  which  reflects  a 
classification  permitting  work,  must 
present  a  current  employment 
authorization  docimient  (EAD)  or  other 
document  authorized  by  INS  which 
permits  the  alien  to  work.  Such 
authority  must  be  established  before  an 
SSN  card  which  is  valid  for  work 
purposes  can  be  issued. 

Additionally,  we  propose  to 
specifically  acknowledge  the 
requirement  to  complete  a  Form  SS-5  to 
obtain  a  duplicate  SSN  card.  Although 
the  completion  of  this  form  has  been  a 
longstanding  requirement,  our  current 
rules  do  not  specifically  refer  to  it,  as 
they  do  so  in  the  sections  in  this  subpart 
relating  to  applying  for  an  original  SSN 
(see  §  422.103)  or  a  corrected  SSN  card 
(see  §422.110). 


Explanation  of  Revisions 

We  propose  changes  to  §§  422.103. 
422.107  and  422.110  to  implement  the 
initiative  for  DOS  and  INS  to  collect 
information  to  assign  SSNs  to  aliens  and 
a  change  to  paragraph  §  422.103(e)  to 
provide  a  specific  rule  on  the 
requirement  to  complete  a  Form  SS-5  in 
the  case  of  applying  for  a  duplicate  SSN 
card. 


We  propose  changes  to  §§  422.104(b) 
and  422.107(a)  to  eliminate  the 
references  to  IRS  tax  purposes  as  a  valid 
nonwork  reason  for  SSA  to  assign  an 
SSN  and  to  §  422.105  to  address  the 
authority  of  a  nonimmigrant  alien  to 
accept  employment  if  INS  has  not 
issued  the  alien  a  Form  1-94. 

Additionally,  we  propose  to  eliminate 
references  in  §422.106  to  procedures 
concerning  legalization  applicants  and 
SSA  agreements  with  school  authorities 
which  are  no  longer  in  effect  and  to 
amend  §422.107  to  eliminate  the 
interview  requirement  for  aliens  for 
whom  INS  forwards  enumeration  data 
to  SSA. 

Electronic  Version 

The  electronic  file  of  this  docimient  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instrucUons  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  OMB  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Therefore,  we  have  prepared  an 
assessment  of  the  potential  costs  and 
benefits  of  this  regulatory  action. 

Currently.  SSA  employees  review 
evidence  and  process  applications  for 
all  aliens  who  are  issued  SSN  cards.  INS 
estimates  1.8  million  work-authorized 
aliens  enter  the  United  States  yearly. 
SSA  processes  about  2  milUon 
enumeration  actions  for  aliens  annually, 
hi  fiscal  year  1996.  SSA  issued  1  million 
original  SSN  cards  to  wor^i-authorized 
aliens  and  774.000  replacement  cards  to 
work-authorized  aliens.  In  addition, 
SSA  issued  325,000  original  and  40,000 
replacement  SSN  cards  to  aliens 
without  work  authorization.  We 
estimate  that  the  current  process  costs 
SSA  about  385  workyears  in  the  field  for 
this  workload. 

Having  DOS  and  INS  collect 
numeration  information  for  aliens  and 
having  INS  electronically  transmit  that 
information  to  SSA  will  provide  overall 
government  savings.  Aliens  who 
currently  first  contact  DOS  (at  the 
foreign  service  post).  INS  (at  the  port-of- 
entry).  and  subsequently  contact  SSA  (at 
an  SSA  field  office)  for  an  SSN  card 
now  will  be  able  to  apply  for  an  SSN 
card  via  their  contacts  with  DOS  and/or 
INS.  This  proposed  process  will  also 
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improve  the  integrity  of  the 
enimieration  process  and  reduce  the 
potential  for  assigning  an  SSN  based  on 
a  fi^udulent  INS  docimient. 

DOS  and  INS  already  collect,  as  part 
of  the  immigration  process,  some  of  the 
information  that  SSA  needs  to  assign  an 
SSN.  This  proposed  process  will 
eliminate  duplicate  collection  of 
information  by  SSA  of  the  data  elements 
already  collected  by  DOS  and/or  INS  for 
immigration  purposes  and  provide  for 
better  overall  government  efficiency. 
DOS  and  INS  will  collect  the 
information  needed  to  assign  an  SSN  on 
a  immigration  form,  adding  questions  to 
collect  the  information  that  SSA  needs 
to  assign  an  SSN.  but  which  is  not 
collected  for  immigration  purposes. 
These  agencies  will  archive  the 
immigration  form  which  docmnents  the 
alien's  request  for  an  SSN  and  retrieve 
it  upon  SSA's  request. 

INS  will  be  reimbursed  for  the  time 
spent  collecting  data  not  needed  for 
immigration  purposes.  With  the 
proposed  chuiges.  INS  has  previously 
estimated  that  its  costs  will  be  about  $6 
million  per  year,  and  SSA  would  agree 
to  reimburse  INS  for  its  costs.  DOS  has 
indicated  that  it  will  not  ask  for 
reimbursement. 

SSA's  annual  cost  for  original  and 
replacement  SSN  cards  for  those  aliens 
for  whom  DOS  and  INS  will  collect  SSN 
information  would  be  about  $12  million 
or  232  workyears.  This  leaves  a  net 
savings  to  SSA  of  about  $6  million  per 
year  if  the  INS  estimate  is  accurate.  The 
estimated  savings  are  based  on  the 
difference  between  the  current  SSA 
interviewing  and  information  collection 
costs  and  the  expected  INS  costs  for 
those  aliens  who  would  be  subject  to  the 
processes  described  by  the  agreements 
among  SSA.  DOS.  and  INS. 

Initially.  INS  and  DOS  will  be  able  to 
collect  information  for  SSA  to 
enumerate  about  60  percent  of  all 
lawfully  admitted  aliens  who  need 
SSNs.  INS  estimates  that  it  will  be  at 
least  several  years  before  it  will  be  able 
to  collect  that  information  for  the  other 
40  percent. 

We  considered  outstationing  SSA 
employees  at  INS  offices.  In  some 
regions.  SSA  field  offices,  working  with 
local  INS  offices,  have  implemented  this 
arrangement  as  an  interim  measure  until 
INS  is  able  to  electronically  provide 
enumeration  data  centrally  to  SSA. 
Outstationing  is  not  a  viable  alternative 
to  the  proposed  procedures  since  it  does 
not  result  in  savings  to  SSA  and  since 
it  cannot  reach  aliens  at  all  ports-of- 
entry. 


Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  these  rules  affect  only 
individuals  and  Federal  agencies. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  the  Regulatory 
Flexibility  Act,  as  amended,  is  not 
required. 

Paperwork  Reduction  Act 

SSA  is  imposing  no  additional 
reporting  or  record  keeping 
requirements  subject  to  OMB  clearance 
in  these  proposed  rules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social 
Secxirity — Retirement  Insurance;  96.003 
Social  Security— Special  Benefits  for  Persons 
Aged  72  and  Over;  96.006  Supplemental 
Security  Income) 

List  of  Subiects  in  20  CFR  Part  422 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Social  security. 
John  J.  Callahan. 
Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  subpart  B  of  20  CFR  422  is 
proposed  to  be  ameaded  as  follows: 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  B— [Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  422  continues  to  read  as  follows: 

Authority:  Sees.  205.  232.  702(a)(5),  1131, 
and  1143  of  the  Social  Security  Act  (42 
U.S.C  405.  432,  9Q2(a)(5).  1320b-l,  and 
1320b-13). 

2.  Section  422.103  is  amended  by 
adding  paragraphs  (b)(3)  and  (c)(3)  and 
revising  paragraph  (e)  to  read  as  follows: 

$422,103    Social  security  numtMTS. 

*        »        •        •        • 

(b)*  •• 

(3)  Immigration  form.  SSA  may  enter 
into  an  agreement  with  the  Department 
of  State  (DOS)  and  the  Immigration  and 
Naturalization  Service  (INS)  to  assist 
SSA  by  collecting  enumeration  data  as 
part  of  the  immigration  process.  Where 
an  agreement  is  in  effect,  an  alien  need 
not  complete  a  Form  SS-5  with  SSA 
and  may  request,  through  DOS  or  INS, 
as  part  of  the  immigration  process,  that 
SSA  assign  a  social  security  number  and 
issue  a  social  security  nimiber  card  to 
him/her.  Requests  for  SSNs  to  be 
assigned  via  this  process  will  be  made 
on  forms  provided  by  DOS  and  INS. 

(c)*  •  * 


(3)  Request  on  immigration  document. 
Where  an  alien  has  requested  a  social 
security  number  as  part  of  the 
immigration  process  described  in 
paragraph  (b)(3)  of  this  section.  INS  will 
electronically  transmit  to  SSA's  central 
office  in  Baltimore,  MD.  the  data 
elements  collected  for  immigration 
purposes,  by  both  INS  and  DOS,  that 
SSA  needs  to  enumerate  the  alien  along 
with  other  data  elements  as  agreed  upon 
by  SSA  and  DOS  or  INS.  The  data 
elements  received  by  SSA  will  be  used 
to  establish  the  age.  identity,  and  lawful 
alien  status  or  authority  to  work  of  the 
alien.  U«ing  this  data,  SSA  will  assign 
a  social  security  number  to  the  alien  and 
send  the  social  security  number  card  to 
him/her  at  the  address  the  alien 
provides  to  DOS  or  INS. 

(e)  Replacement  of  social  security 
number  card.  In  the  case  of  a  lost  or 
damaged  social  security  number  card,  a 
duplicate  card  bearing  the  same  name 
and  ntmiber  may  be  issued.  In  the  case 
of  a  need  to  change  the  name  on  t'he 
card,  a  corrected  card  bearing  the  same 
number  and  the  new  name  may  be 
issued.  In  both  cases,  a  Form  SS-5  must 
be  completed.  A  Form  SS-5  can  be 
obtained  from  any  Social  Security  office 
or  from  one  of  the  sources  noted  in 
paragraph  (b)  of  this  section.  For 
evidence  requirements,  see  §422.107. 

3.  Section  422.104  is  amended  by 
revising  paragraph  (a)(3)  and  paragraph 
(b)  to  read  as  follows: 

§  422.104    To  whom  social  security 
numbars  are  aaaignad. 

(a)  •  •  * 
(3)  An  alien  who  is  legally  In  the 

United  States  but  not  under  authority  of 
law  permitting  him  or  her  to  engage  in 
employment,  but  only  for  a  valid 
nonwork  purpose.  (See  §422.107.) 

(b)  Persons  without  evidence  of  alien 
status.  A  social  security  number  may  be 
assigned  for  a  nonwork  purpose  to  an 
alien  who  cannot  provide  the  evidence 
of  alien  status  as  required  by 
§  422.107(e).  if  the  evidence  described 
in  that  paragraph  does  not  exist  and  if 
the  alien  resides  either  in  or  outside  the 
United  States  and  a  social  security 
number  is  required  by  law  as  a 
condition  of  the  alien's  receiving  a 
federally-funded  benefit  to  which  the 
alien  has  established  entitlement. 
*        *        •        •        • 

4,  Section  422. 105  is  revised  to  read 
as  follows:  y 

S  422.105    Presumption  of  authority  of 
nonimmigrant  alien  to  accept  employment 

A  nonimmigrant  aUen  shall  be 
presumed  to  have  permission  to  engage 
in  employment  if  the  alien  presents  a 
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Form  1-94  issued  by  the  Immigration 
and  Naturalization  Service  (INS)  that 
reflects  a  classification  permitting  work. 
(See  8  CFR  274a.l2  for  Form  1-94 
classifications.)  A  nonimmigrant  alien 
who  has  not  been  issued  a  Form  1-94, 
or  whose  Form  1-94  does  not  reflect  a 
classification  permitting  work,  must 
submit  a  current  document  authorized 
by  the  INS  that  verifies  authorization  to 
work  has  been  granted,  e.g.,  an 
employment  authorization  document,  to 
enable  SSA  to  issue  an  SSN  card  that  is 
valid  for  work  purposes. 

5.  Section  422.106  is  amended  by 
removing  paragraph  (b),  redesignating 
paragraph  (c)  as  paragraph  (b),  and  by 
revising  paragraph  (a)  to  read  as  follows: 

S  422.106    niing  applications  with  other 
government  agencies. 

(a)  Agreements.  In  carrying  out  its 
responsibilities  to  assign  social  security 
numbers,  SSA  enters  into  agreements 
with  the  United  States  Attorney 
General,  other  Federal  officials,  and 
State  and  local  welfare  agencies.  An 
example  of  these  agreements  is 
discussed  in  paragraph  (b)  of  this 
section. 
•        •        •        •        • 

6.  Section  422.107  is  amended  by 
revising  paragraph  (a)  and  the  seventh 
sentence  of  paragraph  (e)  to  read  as 
follows: 

}  422.107    Evidence  requirements. 

(a)  General.  An  applicant  for  an 
original  social  security  number  card 
must  submit  dociunentary  evidence 
which  the  Commissioner  of  Social 
Security  regards  as  convincing  evidence 
of  age.  U.S.  citizenship  or  alien  status, 
and  true  identity.  An  applicant  for  a 
duplicate  or  corrected  social  security 
number  card  must  submit  convincing 
dociunentary  evidence  of  identity  and 
may  also  be  required  to  submit 
convincing  documentary  evidence  of 
age  and  U.S.  citizenship  or  alien  status. 
An  applicant  for  an  original,  duplicate, 
or  corrected  social  security  number  card 
is  also  required  to  submit  evidence  to 
assist  us  in  determining  the  existence 
and  identity  of  any  previously  assigned 
number(s).  A  social  security  number 
will  not  be  assigned,  or  an  original, 
duplicate,  or  corrected  card  issued, 
unless  all  the  evidence  requirements  are 
met.  An  in-person  interview  is  required 
of  an  applicant  who  is  age  18  or  older 
applying  for  an  original  social  security 
number  except  for  an  alien  who  requests 
a  social  security  number  as  part  of  the 
immigration  process  as  described  in 
§  422.103(b)(3).  An  in-person  interview 
may  also  be  required  of  other 
applicants.  All  documents  submitted  as 
evidence  must  be  originals  or  certified 


copies  of  the  original  documents  and  are 
subject  to  verification  with  the 
custodians  of  the  original  records. 

•        •        •        *        • 

(e)  Evidence  of  alien  status.  *  *  *  If 
the  applicant  requests  the  nimiber  for  a 
nonwork  purpose  and  provides 
evidence  docimienting  that  the  number 
is  needed  for  a  valid  nonwork  purpose, 
the  number  may  be  assigned  and  the 
card  issued  will  be  annotated  with  a 
nonwork  legend.  •  •  • 

7.  Section  422.110  is  revised  to  read 
as  follows: 

S  422.110    Individual's  request  tor  change 
in  record. 

(a)  Form  SS-5.  An  individual  who 
wishes  to  change  the  name  or  other 
personal  identifying  information 
previously  submitted  in  connection 
with  an  application  for  a  social  security 
number  card  may  complete  and  sign  a 
Form  SS-5  except  as  provided  in 
paragraph  (b)  of  this  section.  The  person 
must  prove  his/her  identity  and  may  be 
required  to  provide  other  evidence.  (See 
§422.107  for  evidence  requirements.)  A 
Form  SS-5  may  be  obtained  ft-om  any 
local  social  security  gffice  or  from  one 
of  the  sources  noted  in  §  422.103(b).  The 
completed  request  for  change  in  records 
may  be  submitted  to  any  SSA  office,  or, 
if  the  individual  is  outside  the  U.S.,  to 
the  E)epartment  of  Veterans  Affairs 
Regional  Office,  Manila.  Philippines,  or 
to  any  U.S.  foreign  service  post  or  U.S. 
military  post.  If  the  request  is  for  a 
change  in  name,  a  new  social  security 
number  card  with  the  new  name  and 
bearing  the  same  number  previously 
assigned  will  be  issued  to  the  person 
making  the  request. 

(b)  Assisting  in  enumeration.  SSA 
may  enter  into  an  agreement  with 
officials  of  the  Department  of  State  and 
the  Immigration  and  Naturalization 
Service  to  assist  SSA  by  collecting  as 
part  of  the  immigration  process 
information  to  change  the  name  or  other 
personal  identifying  information 
previously  submitted  in  connection 
with  an  application  or  request  for  a 
social  security  number  card.  If  the 
request  is  for  a  change  in  name,  a  new 
social  security  card  with  the  new  name 
and  bearing  the  same  number 
previously  assigned  will  be  issued. 

[FR  Doc  97-31459  Filed  12-1-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[OH-242-FOR] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUMMARY:  OSM  is  reopening  the  public 
comment  period  on  a  proposed 
amendment  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  "Ohio  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  the  provisions  of  the  Ohio 
rules  pertaining  to  attorney  fees.  The 
amendment  is  intended  to  revise  the 
Ohio  program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  (e.s.t.J  December 
17. 1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Field  Branch  Chief,  at  the 
address  listed  below. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  fiee  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh.  PA 
15520.  Telephone:  (412)  937-2153 
Ohio  Division  of  Mines  and 
Reclamation,  1855  Fountain  Square, 
Columbus,  OH  43224,  Telephone: 
(614)  265-1076 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger.  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center.  Telephone:  (412)  937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16, 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
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Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982.  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  foimd  at  30  CFR 
935.11,  935.12,  935.15.  and  935.16. 

n.  DeacriptJon  of  the  Propoeed 
Amendment 

By  letter  dated  June  24, 1997 
(Administrative  Record  No.  OH-2173- 
00),  Ohio  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  and  in  response  to  a  required 
amendment  at  30  CFR  935.16.  Ohio 
submitted  letters  of  clarification  on 
August  19, 1997  (Administrative  Record 
No.  OH-2173-07),  and  October  14, 1977 
(Administrative  Record  No.  OH-2173- 
08).  The  proposed  amendment  was 
announced  in  the  July  7, 1997,  Federal 
Register  (62  FR  36248).  The  revision  to 
Ohio  Revised  Code  1513.13(E)(2)  was 
inadvertently  omitted  from  the  notice. 
Ohio  proposes  to  require  that  if  a  final 
order  relating  to  Chapter  1513  is  issued 
under  section  1513.13  and  becomes  the 
subject  of  judicial  review,  at  the  request 
of  any  party,  a  sum  equal  to  the 
aggregate  amount  of  all  costs  and 
expenses,  including  attorney  fees,  as 
determined  by  the  court  to  have  been 
necessary  and  reasonably  incurred  by 
the  party  for  or  in  connection  with  their 
participation  in  the  judicial  proceedings 
may  be  awarded  to  either  party,  in 
accordance  with  (E)(1)  of  section 
1513.13  as  the  court,  on  the  basis  of 
judicial  review,  considers  proper. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  Specifically.  OSM  is  seeking 
comments  on  the  revision  to  the  State's 
regulations  that  was  submitted  on  June 
24. 1997  (Administrative  Record  No. 
OH-21 73-00).  with  the  addition  noted 
above.  Comments  should  address 
whether  the  proposed  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 


indicated  under  "DATES"  or  at 
locations  other  than  the  Appalachian 
Regional  Coordinating  Center  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determination 

Executive  Order  12866 

This  rule  is  exempted  fi^m  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Nationa]  Environmental  Policy  Act 

No  enviroiunental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)} 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 


which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that  • 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  fbr  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  jrear 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  19. 1997. 
Jolm  A.  Holbrook,  n. 

Acting  Regional  Director,  Appalachian 

Regional  Coordinating  Center. 

[FR  Doc.  97-31578  Filed  12-l-fl7;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[SPATS  No.  MT-Olfr-FOR] 

Montana  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  and 
opportunity  for  public  hearing  on 
proposed  amendment. 

summary:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  additional 
explanatory  information  pertaining  to  a 
previously  proposed  amendment  to  the 
McHitana  regulatory  program 
thereinafter,  the  "Montana  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  explanatory  information  for 
Montana's  proposed  rules  pertain  to 
permit  requirements  and  a  notice  of 
intent  to  prospect.  The  amendment  is 
intended  to  revise  the  Montana  program 
to  provide  additional  safeguards,  clarify 
ambiguities,  and  improve  operational 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.s.t.  December 
17, 1997. 
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AOORESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  listed  below. 

Copies  of  the  Montana  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
througb  Friday,  e^^cluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Casper  Field  OfBce. 
Guy  Padgett.  Director,  Casper  Field 
OIBce,  Office  of  Surface  Mining 
ftedamation  and  Enforcement.  100 
East  "B"  Street.  Room  2128.  Casper, 
WY.  82601-1918,  Telephone:  (307) 
261-5776. 
Steve  Welch,  Chief,  Industrial  and 
Energy  Minerals  Bureau.  Montana 
Department  of  Environmental  Quality, 
P.O.  Box  200901,  Helena,  MT,  59620- 
0091,  Telephone:  (406)  444-4964. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  Padgett.  Telephone:  (307)  261- 
5776. 

suppt.aii»aARY  informatxm: 

I.  Background  on  the  Montana  Prograra 

On  April  1. 1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1, 
1980,  Federal  Register  (45  FR  21560). 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15,  926.16,  and  926.30. 

n.  Proposed  Amendment 

By  letter  dated  March  5,  1996, 
Montana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (30  U.S.C.  1201  et  seq.) 
(Administrative  Record  No.  MT-15-01). 
MontarM  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provisions  of  the  Administrative  Rules 
of  Montana  that  Montana  proposed  to 
revise  were:  26.4.410,  permit  renewal; 
26.4.1001,  permit  requirement:  and 
26.4. 1001  A,  notice  of  intent  to  prosi>ect. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  10, 
1996,  Federal  Register  (61  FR  15910), 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (Administrative  Record 
No.  MT-15-04).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  May  10, 1996. 


During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
requirements  for  prosf)ecting  permits 
and  notices  of  intent  to  prospect  at 
26.4.1001(l)(a)  and  26.4.1001A(1)  and 
(l)(b)(ii).  OSM  notified  Montana  of  the 
concerns  by  letter  dated  December  6, 
1996  (Administrative  Record  No.  MT- 
15-09).  Montana  responded  in  a  letter 
dated  November  6, 1997,  by  submitting 
additional  explanatory  information 
(Administrative  Record  No.  MT-15-12). 

Specifically,  Montana  has  submitted  a 
proposed  statute  revision  contained  in 
another  rulemaking  (SPATS  No.  MT- 
017-FOR;  Administrative  Record  No. 
MT-14-11)  to  address  OSM's  concerns 
with  permit  requirements  and  a  notice 
of  intent  to  prospect.  Instead  of  revising 
the  proposed  rules,  Montana  explains 
that  proposed  changes  to  the  statute  at 
Montana  Code  Annotated  (MCA)  82-4- 
226(8)  to  require  a  ptermit  for 
prosp>ecting  when  more  than  250  tons  of 
coal  would  be  removed,  would  resolve 
OSM's  identified  deficiency. 

m.  Public  Conunent  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Montana 
program  amendment  to  provide  the 
public  an  opportimity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Montana  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJc^ing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

rV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 


and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensiu«  that 
existing  requirements  previously 
promulgat&d  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

6.  Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 
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List  of  Subjects  in  30  CFR  Part  926 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  November  20. 1997. 
Richvtl  J.  Seibel. 

Regional  Director,  Western  Regional 
Coordinating  Center. 

IFR  Doc.  97-31579  Filed  12-1-97;  8:45  am] 

■lUJNQ  OOOE  4310-0S-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  i 

[LA35-1-730Sb;  FRL-««2S^ 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans, 
Louisiana;  Reasonable  Available 
Control  Technology  for  Emissions  of 
Volatile  Organic  Compounds 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


summary:  In  this  action,  the  EPA 
proposes  to  conditionally  approve  in 
part,  and  fully  approving  in  part, 
revisions  to  the  Louisiana  State 
Implementation  Plan  (SIP).  The 
revisions  incorporate  regulations  to 
control  Volatile  Organic  Compound 
emissions  from  major  stationary  sources 
by  means  of  Reasonable  Available 
Control  Technology.  The  major 
stationary  source  category  controlled  by 
the  conditionally  approved  regulation  is 
batch  processes.  The  major  stationary 
source  categories  controlled  by  the  fully 
approved  regulations  are  Synthetic 
Organic  Chemical  Manufacturing 
Industry  (SOCMI)  reactors.  SOCMI 
distillation,  and  industrial  cleanup 
solvents.  The  intended  effect  of  these 
rules  is  to  reduce  VOC  emissions  into 
the  ambient  air  and  thereby  reduce 
ground-level  ozone  concentrations. 

In  the  Rules  artd  Regulations  Section 
of  this  Federal  Register.  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  wi^out  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  proposed  rule,  no  further  activity  is 
contemplated  in  relation  to  this  rule.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn,  and 
all  public  comments  received  during  the 
30-day  comment  period  set  forth  below 
will  be  addressed  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  Any 


parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  January 
2. 1998. 

ADDRESSES:  Written  conunents  on  this 
action  should  be  addressed  to  Mr. 
Thomas  Diggs,  Chief,  Air  Planning 
Section,  at  the  EPA  Region  6  Office 
listed  below.  Copies  of  the  doctunents 
relevant  to  this  proposed  rule  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (6PI>- 
L).  Multimedia  Planning  and 
Permitting  Division,  1445  Ross 
Avenue,  Suite  700.  Dallas.  Texas 
75202-2733. 
Air  Quality  Division,  Louisiana 
Department  of  Environmental  Quality, 
7290  Bluebonnet  Boulevard,  Baton 
Rouge,  Louisiana  70810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eaton  R.  Weiler,  of  the  EPA  Region  6  Air 
Planning  Section  at  the  above  address, 
telephone  (214)  665-2174. 
SUPPt.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is 
published  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  November  10. 1997. 
Lynda  F.  Carroll, 
Acting  Regional  Administrator. 
IFR  Doc.  97-31409  Filed  12-1-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[AK  t»-1 707;  FRL-S923-8| 

Clean  Air  Act  Reclassification; 
Anchorage.  Alaska,  Cartx>n  Monoxide 
Nonattainment  Area 

AGENCY:  Envirormietnal  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  This  action  proposes  to  find 
that  the  Municipality  of  ^chorage. 


Alaska,  carbon  monoxide  (CO) 
nonattainment  area  has  not  attained  the 
CO  national  ambient  air  quality 
standards  (NAAQS)  under  the  Clean  Air 
Act  (CAA).  The  CO  nonattainment 
occurred  after  Anchorage  received  a  one 
year  extension  from  the  mandated 
attainment  date  of  December  31,  1995 
for  moderate  nonattainment  areas  to 
December  31, 1996.  This,  proposed 
finding  is  based  on  EPA's  review  of 
monitored  air  quality  data  for 
compliance  with  the  CO  NAAQS.  Final 
action  on  this  proposed  finding  would 
result  in  the  Anchorage  CO 
nonattainment  area  being  reclassified  by 
operation  of  law  as  a  serious . 
nonattainment  area.  The  result  of  such 
a  reclassification  would  be  that  the  State 
must  submit  a  new  State 
implementation  plan  (SIP)  providing  for 
attainment  of  the  CO  NAAQS  by  no 
later  than  December  31.  2000.  the  CAA 
attainment  deadline  for  serious  CO 
areas. 

DATES:  Writtert  comments  on  this 
proposal  must  be  received  by  January  2, 
1998. 

ADDRESSES:  Written  comment  should  be 
addressed  to  Ms.  Montel  Livingston, 
Environmental  Protection  Agency, 
Office  of  Air  Quality  (OAQ 107),  Docket 
AK  17-1705,  1200  6th  Avenue,  Seattle. 
WA  98101.  Information  supporting  this 
action  is  available  for  inspection  during 
normal  business  hours  at  the  following 
locations:  EPA.  Office  of  Air  Quality. 
1200  Sixth  Avenue,  Seattle,  Washington 
98101,  and  the  Alaska  Department  of 
Environmental  Conservation  (AI^C). 
410  Willoughby,  Suite  105,  Juneau, 
Alaska  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Pavitt,  Alaska  Air  Coordinator, 
EPA  Alaska  Operations  Office,  907/271- 
3688. 

SUPPt-BMENTARY  INFORMATION: 
I.  Background 

A.  CAA  Requirements  and  EPA  Actions 
Concerning  Designation  and 
Classification 

The  CAA  Amendments  of  1990  wrere 
enacted  on  November  15, 1990.  Under 
Section  107(d)(1)(C)  of  the  CAA.  each 
CO  area  designated  nonattainment  prior 
to  enactment  of  the  1990  Amendments, 
such  as  the  Anchorage  area,  was 
designated  nonattainment  by  operation 
of  law  upon  enactment  of  the  1990 
Amendments.  Under  section  186(a)  of 
the  CAA,  each  CO  area  designated 
nonattainment  imder  section  107(d)  vras 
also  classified  by  operation  of  law  as 
either  "moderate"  or  "serious" 
depending  on  the  severity  of  the  area's 
air  quality  problem.  CO  nonattainment 
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areas  with  a  design  value  between  9.1- 
16.4  parts  per  million  (ppm),  such  as  the 
Anchorage  area,  were  classified  as 
moderate.  These  nonattainment 
designations  and  classifications  were 
codified  in  40  CFR  part  81.  See  56  FR 
56694  (November  6,  1991).  States 
containing  CO  moderate  nonattainment 
areas  that  were  classified  as  moderate 
nonattainment  by  operation  of  law 
under  section  107(d)  were  required  to 
submit  State  implementation  plans 
(SIPs)  designed  to  attain  the  CO  NAAQS 
as  expeditiously  as  practicable  but  no 
later  than  December  31,  1995. > 

B.  Attainment  Date  Extensions 

If  the  State  did  not  have  the  two 
consecutive  clean  years  of  data 
necessary  to  show  attainment  of  the 
NAAQS.  section  186(a)(4)  of  the  CAA 
provides  that  EPA  may  approve  a  one 
year  attainment  date  extension  if  the 
State  has:  (1)  complied  with  the 
requirements  and  commitments 
pertaining  to  the  applicable 
implementation  plan  for  the  area,  and 
(2)  the  area  has  measured  no  more  than 
one  exceedance  of  CO  NAAQS  at  any 
mcHiitoring  site  in  the  nonattainment 
area  in  the  year  preceding  1996,  the 
extension  year. 

The  Anchorage  nonattainment  area 
had  two  exceedances  in  1994.  However, 
because  the  Anchorage  nonattainment 
area  had  only  one  exceedance  in  1995, 
Anchorage  qualified  for  a  one  year 
attainment  date  extension  to  1996.  Two 
consecutive  years  of  clean  data  are 
required  in  order  to  attain  the  00 
NAAQS.  EPA  granted  the  extension  and 
the  action  was  published  in  the  Federal 
Register  on  June  28,  1996  (61  FR  33676). 

C.  Reclassification  to  a  Serious 
Nonattainment  Area 

1.  EPA  has  the  responsibility, 
pursuant  to  sections  179(c)  and 
186(b)(2)  of  the  CAA.  of  determining 
whether  the  Anchorage  area  has 
attained  the  CO  NAAQS.  Under  section 
186(b)(2)(A),  if  EPA  finds  that  the  area 
has  not  attained  the  CO  NAAQS,  it  is 
reclassified  as  serious  by  operation  of 
law.  Pursuant  to  section  186(b)(2)(B)  of 
the  Act,  EPA  must  publish  a  notice  in 
the  Federal  Register  identifying  areas 
which  it  determines  failed  to  attain  the 


standard  and  therefore  must  be 
reclassified  as  serious  by  operation  of 
law.  EPA  makes  attainment 
determinations  for  CO  nonattainment 
areas  based  upon  whether  an  area  has 
two  years  (or  eight  consecutive  quarters) 
of  clean  air  quality  data.^  Section 
179(c)(1)  of  the  CAA  states  that  the 
attainment  determination  must  be  based 
upon  an  area's  "air  quality  as  of  the 
attainment  date."  Consequently,  EPA 
will  determine  whether  an  area's  air 
quality  has  met  the  CO  NAAQS  by 
December  31. 1995,  based  upon  the 
most  recent  two  years  of  air  quality  data 
entered  into  the  Aerometric  Information 
Retrieval  System  (AIRS)  data  base. 

EPA  determines  a  CO  nonattainment 
area's  air  quaUty  status  in  accordance 
with  40  CFR  50,8  and  EPA  policy.  ^  EPA 
has  promulgated  two  NAAQS  for  CO:  an 
8-hour  average  concentration  and  a  1- 
hour  average  concentration.  Because 
there  were  no  violations  of  the  1-hour 
standard  recorded  in  the  Anchorage  area 
in  1994,  1995,  and  1996.  this  notice 
addresses  only  the  air  quality  status  of 
the  Anchorage  area  with  respect  to  the 
8-hour  standard.  The  8-hour  CO 
NAAQS  requires  that  not  more  than  one 
non-overlapping  8-hour  average  per  year 
per  monitoring  site  can  exceed  9.0  ppm 
(values  below  9.5  are  rounded  down  to 
9.0  and  they  are  not  considered 
exceedances).  The  second  exceedance  of 
the  8-hour  CO  NAAQS  at  a  given 
monitoring  site  within  the  same  year 
constitutes  a  violation  of  the  CO 
NAAQS.  Anchorage  had  two 
exceedances  of  the  CO  NAAQS  in  1994. 
one  exceedance  win  1995  (one 
exceedance  does  not  constitute  a  CO 
violation  because  a  violation  of  the  CO 
NAAQS  means  two  exceedances  of  the 
8-hour  CO  NAAQS  at  a  given 
monitoring  site  within  the  same  year), 
and  three  CO  exceedances  in  1996  (its 
non-attainment  extension  year). 

2.  SIP  Requirements  for  Serious  CO 
Areas:  CO  nonattainment  areas 
reclassified  as  serious  under  section 
186(b)(2)  of  the  CAA  are  required  to 
submit,  within  18  months  of  the  area's 
reclassification,  SIP  revisions 
demonstrating  attainment  of  the  CO 
NAAQS  as  expeditiously  as  practicable 
but  no  later  than  December  31,  2000. 
The  serious  CO  area  planning 


requirements  are  set  forth  in  section 
187(b)  of  the  CAA.  EPA  has  issued  two 
general  guidance  documents  related  to 
the  planning  requirements  for  CO  SIPs. 
The  first  is  the  "General  Preamble  for 
the  Implementation  of  Title  I  of  the  CAA 
Amendments  of  1990"  that  sets  forth 
EPA's  preliminary  views  on  how  the 
Agency  intends  to  act  on  SIPs  submitted 
under  Title  I  of  the  CAA.  See  generally 
57  FR  13498  (April  16,  1992)  and  57  FR 
18070  (April  28,  1992).  The  second 
general  guidance  dociiment  for  CO  SBPs 
issued  by  EPA  is  the  "Technical 
Support  Document  to  Aid  the  States 
with  the  Development  of  Carbon 
Monoxide  State  Implementation  Plans," 
July  1992.  If  the  Anchorage  area  is 
reclassified  to  serious,  the  State  would 
have  to  submit  a  SIP  revision  to  EPA 
within  18  months  of  reclassification 
that,  in  addition  to  the  attainment 
demonstration,  includes:  (1)  a  forecast 
of  vehicle  miles  travelled  (VMT)  for 
each  year  before  the  attainment  year  and 
provisions  for  annual  updates  of  these 
forecasts;  (2)  adopted  contingency 
measures;  and  (3)  adopted 
transportation  control  measures  and 
strategies  to  offset  any  growth  in  CO 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips.  See  CAA 
sections  187(a)(7).  187(a)(2)(A), 
187(a)(3),  187(bM2),  and  187(b)(1).  Upon 
reclassification,  contingency  measures 
in  the  moderate  area  plan  for  the 
Anchorage  area  must  be  implemented. 

n.  This'Action 

By  today's  action,  EPA  is  proposing  to 
find  that  the  Anchorage  CO 
nonattainment  area  failed  to 
demonstrate  attainment  of  the  CO 
NAAQS  by  December  31. 1996.  the  CO 
attainment  extension  date.  This 
proposed  finding  is  based  upon  air 
quality  data  showing  exceedances  of  the 
CO  NAAQS  during  1996. 

Ambient  Air  Monitoring  Data:  The 
following  table  lists  the  monitoring  sites 
in  the^Anchcwage  CO  nonattainment 
area  where  the  8-hour  CO  NAAQS  was 
exceeded  during  1996,  based  on  data 
validated  by  the  Alaska  Department  of 
Environmental  Conservation  and 
entered  into  the  AIRS  data  base. 


■  The  moderate  area  SIP  requirements  are  set  forth 
in  section  187(a)  of  the  CAA  Amendments  of  1990 
and  difier  depending  on  whether  the  area's  design 
value  is  below  or  above  12.7  ppm.  The  Anchorage 
area  ha5  a  design  value  above  12.7  ppm.  40  CFR 
81.302. 


'  See  generally  memorandum  from  Sally  L 
Shaver,  Director.  Air  Quality  Strategies  and 
Standards  Division.  EPA.  to  Regional  Air  Office 
Directors,  entitled  "Criteria  for  Granting  Attainment 
Date  Extensions.  Making  Attainment 
Determinations,  and  Determinations  of  Failure  to 
Atuin  the  NAAQS  for  Moderate  CO  Nonattainment 
Areas,"  October  23. 1995  (Shaver  memorandum). 


'  See  memorandum  from  William  G.  Laxton, 
Director,  Technical  Support  Division,  entitled 
"Oxone  and  Carbon  Monoxide  Design  Value 
Calculations."  June  IB,  1990.  See  also  Shaver 
memorandum. 


Anchorage  Carbon  Monoxide  Exceedances  of  the  8-Hour  Stanoaro-i  996 

Monitoring  site 

S^wurCO 
readind 
(PPM) 

Date 

Max  8-hour 
reading 

Second- 

maxS-tiour 
readtoig 

Number 

exceedances 

8-hour 

alandwd 

Spenard  &  Benson  

10.1 
9.5 
9.6 

10.0 
9.5 
9.5 

1/22/96  

12/27/96  

11.0 

io^s 

Seward  Hwy  A  Benson 

12/31/96  

Yeaf-1996 

1/22/96  ..„ 

12/27/96  

12«1/96  

Yaar-1996 

3 

3 

Because  the  1996  exceedances  are 
valid  for  use  in  determining  the 
attainment  status  of  the  Anchorage  area, 
EPA  is  proposing  to  find,  based  on  th% 
1996  CO  violations  discussed  above, 
that  the  area  did  not  attain  the  CO 
NAAQS  by  its  extension  year  deadline 
of  December  31, 1996.  If  EPA  finalizes 
this  finding,  by  operation  of  law 
Anchorage  will  be  reclassified  a  serious 
CO  nonattainment  uea. 

m.  ExecutiTe  Order  (EG)  12866 

Under  E.0. 12866,  58  FR  51735 
(October  4, 1993),  EPA  is  required  to 
determine  whether  regulatory  actions 
are  significant  and  therefore  should  be 
subject  to  OMB  review,  economic 
analysis,  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  a  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may  meet  at  least  one  of  the  four 
criteria  identified  in  section  3(f), 
including,  under  paragraph  (1),  that  the 
rule  may  "have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect,  in  a  material  way,  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities."  The  Agency  has 
determined  that  the  finding  of  failure  to 
attain  proposed  today  would  result  in 
none  of  the  effects  identified  in  section 
3(f).  Under  section  186(b)(2)  of  the  CAA, 
findings  of  failure  to  attain  and 
reclassification  of  nonattainment  areas 
are  based  upon  air  quality 
considerations  and  must  occur  by 
operation  of  law  in  light  of  certain  air 
quality  conditions.  They  do  not.  in  and 
of  themselves,  impose  any  new 
requirements  on  any  sectors  of  the 
economy.  In  addition,  because  the 
statutory  requirements  are  clearly 
defined  with  respect  to  the  differently 
classified  areas,  and  because  those 
requirements  are  automatically  triggered 
by  classifications  that,  in  turn,  are 
triggered  by  air  quality  values,  findings 
of  failure  to  attain  and  reclassification 


cannot  be  said  to  impose  a  materially 
adverse  impact  on  State,  local  or  tribal 
government  or  communities. 

IV.  Regulatory  FlexiluUty 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000.  As 
discussed  in  section  III  of  this  notice, 
findings  of  failure  to  attain  and 
reclassification  of  nonattainment  areas 
under  section  186(b)(2)  of  the  CAA  do 
not  in  and  of  themselves  create  any  new 
requirements.  Therefore,  I  certify  that 
today's  proposed  action  does  not  have  a 
significant  impact  on  small  entities. 

V.  Unfiinded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22. 1995.  EPA  must 
assess  whether  various  actions 
undertaken  in  association  with 
proposed  or  final  regulations  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  the  private  sector,  or  to  State,  local  or 
tribal  governments  in  the  aggregate.  EPA 
believes,  as  discussed  above,  that  the 
proposed  finding  of  failure  to  attain  and 
reclassification  of  the  Anchorage 
nonattainment  area  are  factual 
determinations  based  upon  air  quality 
considerations  and  must  occur  by 
operation  of  law  and.  hence,  do  not 
impose  any  Federal  intergovernmental 
mandate,  as  defined  in  section  101  of 
the  Unfunded  Mandates  Act. 


List  ofSdiiecti  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovenunental  relations. 

Authority:  42  U.S.a  7401-7671q. 

Dated:  November  12, 1997. 
Chuck  Clark*. 
RegionaJ  Administrator. 
[FR  Doc  97-30242  Filed  12-1-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offfca  of  Inspector  General 

42  CFR  Part  1001 

Negotiated  Rulemaking  Commfttee  on 
the  Shared  Risk  Exceptton;  Meetings 

A06NCY:  Office  of  Inspector  General 
(OIG).  HHS. 

action:  Meeting  of  Negotiated 
Rulemaking  Committee. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
document  announced  the  dates  and 
location  for  the  sixth  and  seventh  set  of 
meetings  by  the  Negotiated  Rulemaking 
Committee  on  the  Shared  Risk 
Exception.  The  purpose  of  this 
conmiittee  is  to  negotiate  the 
development  of  an  interim  final  rule 
addressing  the  shared  risk  exception  to 
the  Federal  health  care  programs'  anti- 
kickback  provisions,  as  statu  tori  ly- 
mandated  by  section  216  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996. 
DATES:  The  next  series  of  meetings  will 
be  held  from  9:00  a.m.  to  5:00  p.m.  on 
December  16,  17  and  18, 1997.  The 
seventh  series  of  meetings  will  be  held 
on  Janual^  20,  21  and  22, 1998  from 
9:00  a.m.  to  5:00  p.m. 
AOOftESSES:  Botii  the  December  and 
January  meetings  will  be  held  at  the 
Holiday  Iim  Capitol,  550  C  Street.  S.W., 
Washington,  D.C.  20024. 
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FOR  FURTHER  INFORMATION  COWTACT: 
Inquires  rtgarding  these  meetings 
should  be  addressed  to  Joel  Schaer.  OIC 
Regulations  Officer,  Office  of  Counsel  to 
the  Inspector  General,  Room  5518, 
Cohen  Building,  330  Independence 
Avenue.  S.W.,  Washington.  D.C.  20201; 
or  call  (202)  619-0089. 
SUPWJMCWTARY  information:  The 
Negotiated  Rulemaking  Committee  on 
the  Shared  Risk  Exception  has  been 
established  to  provide  advice  and  make 
recommendations  to  the  Secretary  of 
Health  and  Human  Services  with 
respect  to  the  text  or  content  of  an 
interim  final  rule  that  will  establish 
standards  relating  to  the  exception  to 
the  anti-kickback  statute  for  risk-sharing 
arrangements,  set  forth  in  section 
1128B(b)(3)(F)  of  the  Social  Security 
Act.  The  exception  was  enacted  by 
section  216  of  Pub.  L.  104-191,  the 
Health  Insurance  Portability  and 
Accountability  Act  (HIPAA)  of  1996. 
Section  216  of  HIPAA  provides  that  the 
Secretary  will  promulgate  regulations 
that  establish  standards  for  the 
exception  using  an  expedited  negotiated 
rulemaking  process. 

During  the  scheduled  December  and 
January  meetings,  the  committee  will 
continue  to  discuss  issues  relating  to  the 
development  of  the  interim  final  rule 
and  to  generate  and  discuss  options  for 
resolving  those  issues. 

The  meetings  will  be  open-to  the 
public  without  advanced  registration.  A 
summary  of  all  proceedings  of  these 
meetings  and  relevant  matters  and  other 
material  will  also  be  available  for  public 
inspection  at  the  address  listed  ebove 
from  the  hours  of  8:30  a.m.  to  5:00  p.m., 
or  can  be  accessed  through  the  OIG  web 
site  located  at  http://www.dhhs.gov/ 
progorg/oig. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2). 

Dated:  November  21, 1997. 
June  Gibfas  Brown, 

Inspector  General. 

jFR  Doc.  97-31473  Filed  12-1-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  97-233.  RM-ei82] 

Radio  Broadcasting  Service8;£ast 
Brewton,  AL  and  Navarre,  PL 

AGENCY:  Federal  Communications 
Commission.  '» 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  550-AM,  permittee  of 
Station  WZEWfFM),  Channel  239A.  East 
Brewton,  Alabama,  requesting  the 
substitution  of  Chaimel  239C3  for 
Channel  239A  at  East  Brewton,  the 
reallotment  of  Channel  239C3  to 
Navarre,  Florida,  and  modification  of  its 
authorization  accordingly,  pursuant  to 
the  provisions  of  Section  1.420(i)  of  the 
Commission's  Rules.  Petitioner  is 
requested  to  provide  additional 
information  to  establish  Navarre's  status 
as  a  community  for  allotment  purposes. 
Coordinates  used  for  requested  Channel 
239C3  at  Navarre,  Florida,  are  30-26-52 
and  86-51-55. 

The  petitioner's  modification 
proposal  complies  with  the  provisions 
of  Section  1.420(i]  of  the  Commission's 
Rules,  and  therefore,  we  will  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  239C3  at  Navarre, 
Florida,  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel. 
DATES:  Comments  must  be  filed  on  or 
before  January  12, 1998,  and  reply 
comments  on  or  before  January  27. 
1998. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  William 
J.  Pennington,  Jr.,  Esq.,  Post  Office  Box 
403,  Westfield,  MA  01086. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEM^n-ARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-233,  adopted  November  12,  1997, 
and  released  November  21, 1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  tenter  (Room  239), 
1919  M  street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  NW.. 
Washington,  DC  20036,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR  1.415 
and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Joha  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  97-31513  Filed  12-1-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

N^onal  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  679 

[Docket  No.  971112260-7269-01;  LO. 
102997  A] 

RIN  064a-AK13 

Fisheries  of  ttie  Exclusive  Economic 
Zone  off  Alaska;  Revised  Management 
AuttYorfty  for  Pelagic  SbeH  Rockfish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  46  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
which  has  been  submitted  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  for  Secretarial  review. 
Amendment  46  would  remove  black 
and  blue  rockfish  from  the  complex  of 
species  managed  under  the  FMP.  The 
State  of  Alaska  (State)  would  regulate 
fishing  for  these  species  by  vessels 
registered  under  Alaska  law.  This  action 
is  necessary  to  allow  the  State  to 
implement  more  responsive,  regionally- 
based,  management  of  these  species 
than  is  currently  possible  under  the 
FMP.  The  intended  effect  of  this  action 
is  to  repeal  duplicative  Federal 
regulations,  provide  for  more  responsive 
State  management  and  prevent  localized 
overfishing  of  black  and  blue  rockfish 
stocks. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  January  16, 1998. 
ADDRESSES:  Comments  should  be 
submitted  to  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
NMFS,  P.O.  Box  21668,  Juneau.  AK 
99802,  Attn:  Lori  Gravel,  or  delivered  to 
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the  Federal  Building,  709  West  9th 
Street,  Juneau,  AK.  Copies  of  the 
proposed  Amendment  46  and  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  and  related 
economic  analysis  prepared  for  the 
proposed  action  are  available  from  the 
North  Pacific  Fishery  Management 
Council.  605  West  4th  Ave.,  Suite  306, 
Anchorage,  AK  99501-2252;  telephone: 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Kinsolving  907-586-7228. 
SUPPtaiBITARY  INFORMATION: 

Management  Background  and  Need  for 
Action 

The  domestic  groundfish  fisheries  in 
the  exclusive  economic  zone  of  the  Gulf 
of  Alaska  (GOA)  are  managed  by  NMFS 
imder  the  FMP.  The  FMP  was  prepared 
by  the  Council  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Regulations  governing  the 
groundfish  fisheries  of  the  GOA  appear 
at  50  CFR  parts  600  and  679. 
The  Council  has  submitted 
Amendment  46  for  Secretarial  review 
and  a  Notice  of  AvailabiUty  (NOA)  of 
the  FMP  amendment  was  published  on 
November  5, 1997  (62  FR  59844),  with 
comments  on  the  FMP  amendment 
invited  through  January  5. 1998.  All 
written  comments  received  by  January 
5. 1998,  whether  specifically  directed  to 
the  FMP  amendment,  the  proposed  rule, 
or  both,  will  be  considered  in  the 
approval/disapproval  decision  on  the 
FMP  amendment. 

Black  rockfish  (Sebastes  melanops) 
and  blue  rockfish  (S.  mystinus) 
currently  are  managed  as  part  of  the 
pelagic  shelf  rockfish  assemblage  (PSR) 
under  the  FMP.  The  Council  is 
concerned  that  recent  expansion  of  a 
fishery  for  these  species  in  the  central 
GOA  may  result  in  imsustainable  black 
and  blue  rockfish  catches. 

Two  problems  with  Federal 
management  of  black  and  blue  rockfish 
have  been  identified  by  the  Council. 
First,  the  total  allowable  catch  (TAC)  for 
all  PSR  species  is  based  on  a  triennial 
trawl  survey.  Survey  catches  are 
dominated  (93  percent  to  over  99 
percent)  by  the  underexploited  dusky 
rockfish.  This  leads  to  the  development 
of  acceptable  harvest  levels  for  the  PSR 
assemblage  that  are  sustainable  for 
stronger  PSR  stocks  such  as  dusky 
rockfish,  but  that  may  be  inappropriate 
for  weaker  black  and  blue  rockfish 
stocks.  Second,  the  trawl  survey  only 
samples  fish  on  or  near  a  smooth 
bottom.  However,  most  black  and  blue 
rockfish  occur  in  rocky  nearshore  reef 
habitats  that  are  not  sampled  by  this 


survey.  Small-area  harvest  guidelines, 
developed  using  more  selective 
sampling  methodologies,  are  necessary 
to  prevent  localized  depletion  of  these 
territorial,  slow-growing,  long-lived 
species.  The  current  management 
system  cannot  accommodate  this. 

Currently,  both  species  are  taken 
chiefly  in  State  waters  (78  percent  in 
1996).  Under  ciurent  management,  the 
State's  closure  of  the  rockfish  fishery  in 
State  waters  is  often  followed  by  a 
reported  shift  in  effort  to  PSR  species  in 
adjacent  Federal  waters.  Transferring 
management  of  these  species  to  the 
State  should  result  in  more  effective 
conservation  measures  in  both 
nearshore  and  offshore  waters  while 
eliminating  duplicative  Federal 
management. 

At  its  Jime  1997  meeting,  the  Coimcil 
adopted  Amendment  46  to  the  FMP.  If 
this  amendment  were  approved,  the 
State  could  regulate  State-registered 
vessels  fishing  for  black  and  blue 
rockfish.  The  black  and  blue  rockfish 
fishery  is  not  lai^e.  and  all  vessels 
participating  in  it  are  registered  under 
the  laws  of  the  State.  Typically,  the 
vessels  are  small,  and  operators  would 
be  unable  to  land  their  catch  outside  the 
State.  Insurance  and  safety  concerns 
also  make  it  unlikely  that  vessels  in  the 
fishery  would  not  be  registered  with  the 
State.  Thus,  it  is  unlikely  that  any  vessel 
harvesting  black  or  blue  rockfish  in 
Federal  waters  would  not  be  subject  to 
State  regulations. 

Black  and  blue  rockfish  are  also  taken 
as  bycatch  in  other  federally  managed 
fisheries,  especially  the  halibut 
Individual  Fishing  Quota  and  Pacific 
cod  jig  fisheries.  By  removing  black  and 
blue  rockfish  irom  the  FMP,  the  State 
could  impose  on  State  registered  vessels 
fishing  in  the  Federal  fisheries  only 
such  additional  State  measures,  like 
bycatch  retention  limits  for  blue  and 
black  rockfish,  as  are  consistent  with  the 
applicable  Federal  fishing  regulations 
for  the  fishery  in  which  the  vessel  is 
operating.  The  Council's  intent  is  not  to 
give  the  State  authority  to  indirectly 
regulate  other  federally  managed 
fisheries  through  State  implementation 
of  gear  restrictions,  area  closures,  or 
other  bycatch  control  measures. 

To  manage  directed  fishing  closures 
for  FMP  groundfish  effectively.  NMFS 
must  know  whether  these  s]}edes  are 
taken  in  a  directed  groundfish  fishery  or 
as  bycatch  in  a  nongroundfish  fishery. 
Because  other  groundfish  are  ofteij 
taken  at  the  same  time  as  black  and  blue 
rockfish,  NMFS  would  continue  to 
require  reporting  of  retained  black  and 
blue  rockfish  when  they  are  landed  at 
the  same  time  as  other  FMP  groundfish. 


Qassification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  46  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson- 
Stevens  Act,  and  other  applicable  laws. 
NMFS.  in  making  that  determination, 
will  take  into  accoimt  the  data,  views, 
and  comments  received  during  the 
comment  period. 

NMFS  prepared  an  EA/RIR  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  A  copy  of  the  RIR  is  available 
from  the  Council  (see  ADDRESSES). 
Based  on  the  economic  analysis  in  the 
RIR.  the  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  made  the 
following  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities: 

The  Small  Business  Administration  has 
defined  all  fish-harvesting  or  hatchery 
businesses  that  are  independently  owned  and 
operated,  not  dominant  in  their  field  of 
operation,  with  annual  receipts  not  in  excess 
of  $3  million  as  small  businesses.  In 
addition,  seafood  processors  with  500 
employees  or  fewer,  wholesale  industry 
members  with  100  employees  or  fewer,  not- 
for-profit-enterprises,  and  government 
jurisdictions  with  a  population  of  50,000  or 
less  are  considered  small  entities.  NMFS  has 
determined  that  a  "substantial  number"  of 
small  entities  would  generally  be  20  percent 
of  the  total  universe  of  small  entities  affected 
by  the  regulation.  A  regulation  would  have 
a  "significant  negative  impact"  on  these 
small  entities  if  it  reduced  annual  gross 
revenues  by  more  than  5  percent,  increased 
total  costs  of  production  by  more  than  5 
percent  or  resulted  in  compliance  costs  for 
small  entities  by  at  least  10  percent  compared 
with  compliance  costs  as  a  percent  of  sales 
for  large  entities. 

NMFS  assumes  that  most  catcher  vessels 
participating  in  the  Alaska  groundfish 
fisheries  are  "small  entities"  for  purposes  of 
the  Regulatory  Flexibility  Act.  [hiring  1996, 
in  the  GOA,  1,416  catcher  vessels 
participated  in  the  GOA  groundfish  fishery. 
Of  those.  302  vessels,  or  21  percent,  landed 
black  rockfish  and  would  presumably  be 
affected  by  the  proposed  action 

During  1996,  vessels  participating  in  the 
fishery  landed  973,443  lb  (441.6  mt)  of  black 
rockfish.  Most  of  these  landings  were  by 
vessels  participating  in  the  directed  jig-gear 
fishery.  Based  on  an  average  price  paid  of 
$0.35/lb  ($771.61  mt)  for  Western  and 
Central  GOA  landings,  and  S0.40/lb 
(S881.84/mt)  for  Eastern  GOA  landings,  the 
1996  value  of  these  landings  is  estimated  to 
be  about  S344.0O0. 

Removing  black  and  blue  rockfish  firom  the 
PSR  TAC  should  encourage  the  development 
of  a  small  vessel  fishery  targeting  under 
exploited-black  and  blue  rocicfish  stocks  in 
the  Western  and  Eastern  GOA.  At  the  same 
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time,  the  State  will  be  able  to  more 
effectively  manage  [xjtentially  overexploited 
stocks  in  the  Central  GOA  and  increase  their 
long-term  yield.  Finally,  elimination  of 
duplicative  Federal  regulations  may  ease  the 
regulatory  burden  on  small-vessel  flshermen 
and  reduce  compliance  costs.  Transferring 
management  of  black  and  blue  rockfish  to  the 
State  may  result  in  short-term  restrictions  on 
jig  fishermen,  but  because  both  species  are 
predominately  taken  in  State  waters,  most 
fishermen  must  already  comply  with  State 
regulations.  Thus,  it  is  not  anticipated  that 
the  action  would  meet  or  exceed  any  of  the 
criteria  for  a  significant  economic  impact. 

This  proposed  rule  has  been 
determinea  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  20, 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  67»— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Autiioritjr:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  a  definition  of 
"rockfish"  is  added  in  alphabetical 
order  to  read  as  follows: 


S  679.2    Definitions. 

•  *         *         •        • 

Rockfish  means: 

(1)  For  the  Gulf  of  Alaska:  Any 
species  of  Sebastes  or  Sebastelobus 
except  Sebastes  melanops,  the  black 
rockfish,  and  Sebastes  mystinus,  the 
blue  rockfish. 

(2)  For  the  Bering  Sea  and  Aleutian 
Islands  Management  Area:  Any  species 
of  Sebastes  or  Sebastelobus. 

•  *        •        •        • 

3.  In  §  679.21,  paragraph  (e)(3)(iv)(D) 
is  revised  to  read  as  follows: 

S  679.21    Prohibited  species  bycateh 
managemsnt 

•  •        •        •        • 

(e)»  *  • 
(3)*  •  • 

(iv)'  •  * 

(D)  Rockfish  fishery.  Fishing  with 
trawl  gear  during  any  weekly  reporting 
period  that  results  in  a  retained 
aggregate  amoimt  of  rockfish  species 
that  is  greater  than  the  retained  amount 
of  any  other  fishery  category  defined 
imder  this  paragraph  (e)(3)(iv). 

•  •        •        •        * 

4.  In  §  679.23,  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

S  679.23    Seasons. 

•  •         •         »        •   ■ 

(d)*  •  • 

(1)  Directed  fishing  for  trawl  rockfish. 
Directed  fishing  for  rockfish  with  trawl 
gear  is  authorized  irom  1200  hours, 
A.l.t.,  on  the  first  day  of  the  third 
quarterly  reporting  period  of  a  fishing 


year  through  2400  hours,  A.l.t., 
December  31,  subject  to  other  provisions 
of  this  part. 


5.  In  §  679.50.  paragraph  (c)(2)(iv)  is 
revised  to  read  as  follows: 

§  679.50    Qroundflsh  Observer  Program 
applicable  through  December  31, 1997. 


(c)*  •  • 

(2)*  •  • 

(iv)  Rockfish  fishery.  In  a  retained 
aggregate  catch  of  rockfish  that  is  greater 
than  the  retained  catch  of  any  other 
groundfish  species  or  species  group  that 
is  specified  as  a  separate  groundfish 
fishery  imder  this  paragraph  (c)(2). 

•  •        *        •        • 

6.  In  Table  3  to  part  679,  the  reference 
to  footnote  1  and  footnote  1  are 
removed,  and  footnotes  2  and  3  are 
redesignated  footnotes  1  and  2 
respectively. 

7.  In  Table  10  to  part  679.  footnote  2 
is  revised  to  read  as  follows: 

Table  10  to  part  679— Current  Gulf  of 
Alaska  Retainable  Percentages 

^  Aggregated  Rockfish  means  any 
rockfish  except  in  the  Southeast  Outside 
District  where  demersal  shelf  rockfish 
(DSR)  is  a  separate  category. 

*  •        •        •        • 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 
Comment  Request 

November  25, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(8)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Conunents 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  asstunptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Afiaiis, 
Office  of  Management  and  Budget 
(OMB),  Washi^on.  DC  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  DC 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submis8ion(s)  may  be 
obtained  by  calling  (202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currentiy  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  uiiless  it 


displays  a  cuirenUy  valid  OMB  control 
number. 

Agricultural  Marketing  Service 

Title:  Marketing  Order  Regulating  the 
Handling  of  Spearmint  Oil  Produced  in 
the  Far  West,  M.O.  985. 

Oh/fB  Control  Number:  0581-0065. 

Summary  of  Collection:  Information  is 
collected  to  nominate  committee 
members,  to  determine  compliance,  to 
levy  assessments  and  to  prepare  reports. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regulate 
Marketing  Order  985. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  264. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Annually;  Biennially. 

Total  Burden  Hours:  195. 

National  Agricaltnral  SUtistics  Service 

Title:  Cotton  Ginnings. 

OMB  Control  Number:  0535-0220. 

Summary  of  Collection:  Information 
collected  includes  bales  of  cotton 
ginned  and  to  be  ginned,  lint  cotton  and 
cottonseed  produced  and  cottonseed 
sold  to  oil  mills. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  help  prepare 
monthly  and  annual  cotton  production 
estimates  and  production  cost  estimates. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  11.610. 

Frequency  of  Responses:  Reporting: 
Semi-annually;  Annually;  Septembeir- 
January. 

Total  Burden  Hours:  1,168. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Request  for  Credit  Accoimt 
Approval  for  Reimbursable  Services. 

OMB  Control  Number:  0579-0055. 

Summary  of  Collection:  Information  is 
collected  from  applicants  for 
reimbursable  inspection  services. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  support 
requests  for  credit  accoimts  for 
reimbursable  overtime  and  import/ 
export  services  and  to  provide 
information  to  prepare  billings  for  such 
services  performed. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
Federal  Government. 


Number  of  Respondents:  480. 
Frequency  of  Responses:  Reporting: 
On  occasion. 
Total  Burden  Hours:  120. 

Rural  Housing  Service 

rjt7e;  7  CFR  1951-C,  "Ofbet  of 
Federal  Payments  to  USDA  Borrowen". 

OMB  Control  Number.  0575-0119. 

Summary  of  Collection:  Borrowers 
may  respond  to  administrative,  salary, 
or  IRS  offset  by  a  written  request  for 
reconis,  a  written  offer  to  repay,  or  a 
written  request  for  an  approval. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  promulgate 
the  policies  and  procediues  of  the 
Federal  Collection  Act  of  1996. 

Description  of  Respondents: 
IndividuJals  or  households;  Business  or 
other  for-profit;  Farms. 

Number  of  Respondents:  9,325. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  5,488. 
Donald  Hnlciwr, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-31563  Filed  12-1-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricuttursl  Marketing  Service 
[DA-«7-iq 

Notice  of  Request  for  Extension  snd 
Revision  of  s  Currentty  Approved 
Informstion  Cotlectton 

AQBtCY:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Proposed  collection;  comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  tiiis  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currentiy 
approved  information  collection  for 
Report  Forms  Under  the  Federal  Milk 
Marketing  Order  Program. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  2, 1998  to  be 
assiued  of  consideration. 
ADOmONAL  INFORMATKM  OR  COMMENTS: 
Contact  William  F.  Newell,  Order 
Operations  Branch,  Dairy  Programs. 
Agriculttual  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
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96456.  Room  2753-S,  Washicgton,  DC, 
20090-6456:  Telephone  (202)  720-3869 
or  Fax  (202)  720-4844. 
SUPPLBMENTARY  MFOMUTKM: 

TitJe:  Report  Forms  Under  Federal 
Milk  Orders  (From  Milk  Handlers  and 
Milk  Marketing  Cooperatives) 

OMB  Number:  0581-0032. 

Expiration  Date  of  Approval:  May  31, 
1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Federal  Milk  Marketing 
Order  regulations  authorized  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
require  milk  handlers  to  report  in  detail 
the  receipt  and  utilization  of  milk  and 
milk  products  handled  at  each  of  their 
plants  that  are  regulated  by  a  Federal 
Order.  The  data  are  needed  to 
administer  the  classified  pricing  system 
and  related  requirements  of  each 
Federal  Order. 

Formal  rulemaking  eunendments  to 
the  orders  must  be  approved  in 
referenda  conducted  by  the  Secretary. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .87  hours  per 
response. 

Respondents:  Milk  Handlers  and  Milk 
Marketing  Cooperatives. 

Estimated  Number  of  Respondents: 
772. 

Estimated  Number  of  Responses  per 
Respondent:  35. 

Estimated  Total  Annual  Burden  on 
Respondents:  23,856  hours. 

Comments  are  invited  on;  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Office  of  the 
Deputy  Administrator,  USDA/AMS/ 
Dairy  Programs,  Room  296&-S.  P.O.  Box 
96456.  Washington  D.C.  2009Q-6456. 
All  comments  received  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 


for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  November  2&.  1997. 
Rkharri  M.  MdCaa, 
Deputy  Administrator.  Daiiy  Programs. 
|FR  Doc.  97-31570  Filed  12-1-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  CradH  Corporation 

TItIa  I,  P.  L  460  AgrMmants  WItti  the 
Prlvata  Trade 

AGENCY:  Commodity  Credit  Corporation. 
ACTION:  Notice. 

SUMMARY:  Commodity  Credit 
Corporation  ("CCC")  invites  proposals 
for  "agricultural  market  development 
plans"  to  be  considered  by  CCC  in 
connection  with  approval  of  agreements 
under  Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  ("Pub.  L.  480 ').  Agricultural 
market  development  pUuos  must  be 
submitted  by  developing  countries  or 
private  entities  in  conjunction  with 
agricultural  trade  organizations. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  2,  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Director,  Program  Development 
Division,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture,  Room 
4506.  South  Building,  Washington.  D.C. 
20250;  telephone:  (202)  720-4221; 
Facsimile:  (202)  690-0251. 
StiPPLEMENTARY  INFORMATION:  Under 
Title  I  of  Pub.  L.  480,  OOC  finances,  on 
concessional  credit  terms,  the  sale  and 
exportation  of  agricultural  commodities 
to  developing  countries.  As  a  result  of 
amendments  made  by  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996,  Pub.  L.  104-127,  CCC  may 
now  also  enter  into  Title  I,  Pub.  L  480 
agreements  with  private  entities.  When 
selecting  agreements  to  be  entered  into 
imder  Title  I,  Pub.  L.  480,  whether  with 
a  developing  country  or  private  entity 
(hereafter  "participant"),  CCC  must  give 
priority  to  agreements  providing  for  the 
export  to  developing  countries  that: 

(1)  Have  the  demonstrated  potential  to 
become  commercial  markets  for 
competitively  priced  United  States 
agricultural  commodities; 

(2)  Are  undertaking  measures  for 
economic  development  purposes  to 
improve  food  security  and  agricultural 
development,  alleviate  poverty,  and 
promote  broad-based  equitable  and 
sustainable  development;  and 

(3)  Demonstrate  the  greatest  need  for 
food. 


Section  102(c)(2)  of  Pub.  L.  480 
provides  that  CCC  shall  consider  a 
developing  country  for  which  an 
agricultural  market  development  plan 
has  been  approved  as  having  the 
demonstrated  potential  to  become  a 
commercial  market  The  purpose  of  this 
Notice  is  to  invite  interested  parties  to 
submit  agricultural  market  development 
plans  to  CCC  for  its  consideration  in 
selecting  Title  I,  Pub.  L.  480  agreements. 
In  order  to  be  considered,  an 
agricultural  market  development  plan 
must  be  submitted  by  a  developing 
country  or  private  entity  in  conjunction 
with  an  "agricultural  trade 
organization."  An  agricultural  trade 
organization  is  a  non-profit  organization 
that  promotes  the  sale  and  export  of 
U.S.  agricultural  commodities.  The 
terms  "agricultural  commodities"  and 
"developing  country"  are  defined  in 
section  402  of  Pub.  L.  480.  The 
agricultural  market  development  plan 
must  describe  a  project  or  program  for 
the  development  and  expansion  of  a 
commercial  market  for  a  United  States 
agricultural  commodity  in  a  developing 
country,  and  the  economic  development 
of  the  country.  Local  currency  realized 
from  the  sale  of  commodities  received 
by  a  participant  may  be  used  to  fund  the 
agricultural  market  development  plan. 

Interested  parties  desiring  to  suomit 
an  agricultxual  market  development 
plan  to  CCC  should  submit  an 
agricultural  market  development  plan, 
or  a  concept  paper  to  the  Director, 
Program  DhBvelopment  Division,  Foreign 
Agricultiu^  Service  at  the  following 
address:  Director,  Program  Development 
Division.  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture,  Room 
4506,  South  Building.  Washington,  D.C. 
20250. 

The  agricultural  market  development 
plans  or  concept  papers  should  outline 
the  following  points  that  will  ultimately 
be  incorporated  into  a  final  agricultural 
market  development  plan: 

•  A  description  of  the  project  or 
program  for  die  development  and 
expansion  of  a  commercial  market  for  a 
U.S.  agricultural  commodity  on  a 
generic  basis  in  a  developing  country, 
and  the  economic  development  of  the 
country; 

•  An  indication  of  funding  sources  to 
implement  the  project  or  program,  e.g., 
private  industry  or  host  government 
funds,  in  addition  to  local  currency 
sales  proceeds; 

•  Whether  CCC  funds  would  be 
necessary  for  reimbursement  of 
administrative  costs  incurred  by 
agricultural  trade  organizations  in 
implementing  and  administering 
agricultural  market  development  plans 
(CCC  will  not  provide  funds  for 
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administrative  costs  incurred  in 
connection  with  the  development  of  an 
agricultural  market  development  plan  at 
any  stage  of  its  development.); 

•  A  results-oriented  means  of 
measuring  the  success  of  the  project  or 
program;  and 

•  A  plan  for  graduating  the  project  or 
program  away  from  the  use  of  any 
federal  funds. 

In  addition  to  the  above  items,  an 
agricultural  market  development  plan  or 
concept  paper  should  also  include 
information  regarding: 

•  Credit  terms  that  may  be  desired  by 
a  particii}ant  in  connection  with  the 
underlying  Title  I,  Pub.  L.  480 
agreement; 

•  The  agricultural  commodity  to  be 
purchased; 

•  The  administrative  capabilities  of 
the  agricultural  trade  organization  to 
implement  an  agricultural  market 
development  plan; 

•  If  the  participant  is  a  private  entity, 
a  description  of  security  to  be  provided 
CCC  to  support  repayment  to  CCC  of  the 
financing  extended; 

•  A  description  of  any  other 
organizations  that  will  be  used  in 
completing  the  project  or  program  and 
how  such  organizations  will  be  used; 

•  A  planned  budget  summary  of 
fiinds  or  commodities  used  in  lieu  of 
funds,  in  supprart  of  the  project  or 
program. 

Interested  parties  have  considerable 
latitude  to  exercise  creativity  in 
constructing  proposals.  In  evaluating 
project  proposals.  CCC  will  consider  the 
following  factors: 

•  The  organizational  ability  of  the 
participant  to  complete  the  project  or 
program; 

•  The  size,  in  both  budget  and  scope, 
of  the  proposed  project  or  program,  and 
the  level  of  U.S.  and  private  resources 
available; 

•  Anticipated  cost  to  CCC  in  terms  of 
initial  financing  and  repayment  terms; 

•  The  likelihood  of  the  market 
becoming  a  commercial  market  for  U.S. 
agricultural  commodities. 

CCC  will  notify  interested  parties  as 
to  whether  it  determines  that  the 
submission  describes  a  desirable 
agricultural  market  development  plan 
and,  if  so.  work  with  the  organization  to 
develop  a  final  plan.  After  CCC  approval 
of  a  final  agricultural  market 
development  plan.  CCC  will  develop 
and  implement  a  Title  I,  Pub.  L.  480 
agreement  with  the  participant 
designated  in  the  plan.  The  Title  I.  Pub. 
L.  480  agreement  will  incorporate  a 
requirement  to  use  local  currency 
proceeds  to  implement  the  plan. 


Signed  at  Washington  D.C.  on  November 
24. 1997. 

Lon  Halamiya, 

Administrator,  Foreign  Agricultural  Service 
and  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  97-31480  Filed  12-1-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packere  and 
Stockyards  Administration 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  35).  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  aimouncing  an  opportunity  for  the 
public  to  comment  on  its  intention  to 
request  an  extension  for  a  currently 
approved  information  collection.  The 
information  collection  is  used  to 
determine  whether  a  State's  central 
filing  system  for  notifying  farm  product 
buyers  of  liens  on  farm  products  can  be 
certified  by  the  Secretary. 
DATES:  Comments  on  this  notice  must  be 
received  by  February  2, 1998  to  be 
assured  of  consideration. 
AOOmONAL  INFORMATION  OR  COMMBfTS: 
Contact  Gerald  Grinnell,  Industry 
Analysis  Staff,  GIPSA,  USDA,  STOP 
3647, 1400  Independence  Avenue  SW., 
Washington,  DC  20250-3647  or  FAX 
202  690-1266,  telephone:  202  720- 
7455. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  1324  of  the  Food  Security  Act 
of  1985  (Act)  (7  U.S.C.  1631),  States 
implementing  central  filing  systems  for 
nokfication  of  liens  on  farm  products 
must  have  such  systems  certified  by  the 
Secretary  of  Agriculture  as  being  in 
compliance  with  the  Act.  GIPSA  has 
been  delegated  responsibility  for 
certifying  such  systems.  The 
information  collection  being  submitted 
for  extension  is  used  by  GIPSA  to 
determine  whether  a  State's  central 
filing  system  can  be  certified.  Nineteen 
States  currently  have  certified  central 
filing  systems. 

Title:  "Clear  Title"  Regulations  to 
implement  section  1324  of  the  Food 
Security  Act  of  1985. 

OMB  Number:  0580-0016. 

Expiration  Date  of  Approval:  March 
31, 1998. 


Type  of  Request:  Intent  to  extend  a 
currently  approved  information 
collection. 

Abstract:  The  information  is  needed 
to  carry  out  the  Secretary's 
responsibility  for  determining  whether  a 
State's  central  filing  system  for 
notification  of  buyers  of  farm  products 
of  any  mortgages  or  liens  on  the 
products  meets  certification 
requirements  under  section  1324  of  the 
Food  Security  Act  of  1985. 

Estimate  of  Burden:  Public  reporting 
and  recordkeeping  burden  for  this 
collection  of  information  is  estimated  to 
average  12  hours  per  response. 

Respondents:  States  seeking 
certification  of  central  filing  systems  to 
notify  buyers  of  farm  products  of  any 
mortgages  or  liens  on  the  products. 

Estimated  Number  of  Respondents:  1. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  12. 

Copies  of  this  information  collection 
can  he  obtained  fix>m  Cathy  McDuffie. 
the  Agency  Support  Services  Specialist, 
at  (301)  734-5190. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  includii^  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  forms  of  information  -. 
technology.  Comments  may  be  sent  to: 
Gerald  Grinnell,  Industry  Analysis  Staff. 
GIPSA,  USDA,  STOP  3647,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-3647  or  FAX 
202-690-1266,  telephone:  202  720- 
7455. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  at  Washington,  DC  this  2Sth  day  of 
November  1997. 

James  R.  Bakar, 

Administrator. 

(FR  Doc.  97-31565  Filed  12-1-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

United  States  Standards  for  Whole  Dry 
Peas,  Split  Peas,  and  Lentils 

AQENCY:  Grain  Inspection,  PacJcers  and 
Stockyards  Administration,  USDA. 
ACnON:  Notice. 

The  Grain  Inspection,  Packers  and 
Stockyards  Administntion  (GIPSA)  is 
revising  the  voluntary  United  States 
Standards  for  Whole  Dry  Peas,  Split 
Peas,  and  Lentils  by  elimin<tting  the 
classes  Persian  and  Mixed  lentils  and 
establishing  a  new  class.  Miscellaneous 
peas,  and  a  new  grading  factor  for 
lentils.  Inconspicuous  Admixture. 
GIPSA  is  changing  these  standards  to 
facilitate  the  marketing  of  peas  and 
lentils. 

Section  203(c)  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended, 
directs  and  authorizes  the  Secretary  of 
Agriculture  "to  develop  and  improve 
standards  of  quality,  condition, 
quantity,  grade,  and  packaging  and 
recommend  and  demonstrate  such 
standards  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices.  .  .  ."  The  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  is  committed  to 
carrying  out  this  authority  in  a  manner 
that  facilitates  the  marketing  of 
agricultural  commodities  and  makes 
copies  of  official  standards  available 
upon  request. 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
published  a  notice  in  the  Federal 
Register  on  August  15, 1997  (62  FR 
43695),  that  it  was  proposing  to 
eliminate  the  classes  Persian  and  Mixed 
lentils,  and  to  establish  a  new  class, 
Miscellaneous  peas,  and  a  new  grading 
factor  for  lentils.  Inconspicuous 
Admixture. 

GIPSA  received  no  comments  in 
response  to  that  notice. 

Since  these  changes  to  the  standards 
were  recommended  and  reviewed  by  the 
affected  trade  and  are  consistent  with 
current  practices  in  the  trade,  they  will 
become  effective  on  August  1,  1998,  the 
beginning  of  the  next  marketing  season. 

The  United  States  Standards  for 
Whole  Dry  Peas,  Split  Peas,  and  Lentils 
do  not  appear  in  the  Code  of  Federal 
Regulations  but  are  maintained  by  the 
U.S.  Department  of  Agriculture.  The 
revised  United  States  Standards  for 
Whole  Dry  Peas.  Split  Peas,  and  Lentils 
are  available  either  by  accessing 
GIPSA 's  Home  Page  on  the  Internet  at: 
www.usda.gov/gipsa/strulreg/standard/ 


beans  or  by  contacting  the  Audiovisual, 
Regulatory  and  Training  Staff,  GIPSA, 
USDA,  STOP  3649,  1400  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
3649;  telephone  (202)  720-1734;  FAX 
(202)  720-4628. 

Authority:  7  U.S.C.  1621  et  geq. 

Dated:  November  25, 1997.  ^ 

Jamas  R.  Baker. 
Administrator. 

(FR  Doc.  97-31564  Filed  12-1-97;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Rhode  Island  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the  Rhode 
Island  Advisory  Committee  to  the 
Commission  will  convene  at  9:00  a.m. 
and  adjourn  at  12:30  p.m.  on 
Wednesday.  December  17. 1997.  at  the 
Providence  Marriott  Hotel,  One  Orms 
Street,  Providence,  Rhode  Island  02096. 
The  purpose  of  the  meeting  is  for  the 
Committee  to  plan  for  a  future  briefing 
on  the  project  concept,  "An 
Examination  of  the  Impact  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
on  Legal  Inimigrants  in  Rhode  Island." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairp>erson  Robert  Lee, 
401-863-1693.  or  Ki-Taek  Chun. 
Director  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted  ^ 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  CXZ,  November  19. 
1997. 

Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-31477  Filed  12-1-97;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  will  convene  at  12:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Wednesday. 
December  17,  1997,  at  the  Library  of 
Virginia.  800  East  Broad  Street, 
Richmond.  Virginia  23221.  The  purpose 
of  the  meeting  is  (1)  to  welcome  new 
members  and  returning  members;  (2) 
present  an  administrative  orientation 
and  report  on  the  status  of  the 
Commission  and  its  State  Advisory 
Committees;  and  (3)  discuss  a  draft 
report  of  its  project,  "The  Treatment  of 
Blacks  on  the  Peninsula." 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Roger  A. 
Galvin,  703-838-0083.  or  Ki-Taek 
Chun,  Director  of  the  Eastern  Regional 
Office,  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  langiiage  interpreter 
should  contact  the  Regional  Office  at 
least  ten  (10)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washingtoo.  DC,  November  19, 
1997. 

Caral-Lee  Itariey, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-31476  Filed  12-1-97;  8:45  am) 

MUMO  OOOE  SSSfr-OI-P 


DEPARTMENT  OF  COMMERCE 
tntemaWonal  Trade  AdminlstreMen 
Export  Trade  CeHMcale  of  Revehv 

ACTION:  Notice  of  Application  to  Amend 
Certificate. 

summary:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"). 
International  Trade  Administration. 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review.  This  notice 
summarizes  the  proposed  amendment 
and  requests  comments  relevant  to 
whether  the  amended  Certificate  should 
be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morton  Schnabel,  Acting  Director, 
Office  of  Export  Trading  Company 
ASairs,  International  Trade 
Administration,  (202)  482-5131.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  TiUe  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
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Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Ragbter  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  conmients  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five 
copies,  plus  two  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  ExfKJrt 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1800H.  Washington, 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  However, 
nonconfidential  versions  of  the 
comments  will  be  made  available  to  the 
applicant  if  necessary  for  determining 
whether  or  not  to  issue  the  certificate. 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  95- 
2A006." 

The  Water  and  Wastewater 
Equipment  Manufacturers  Association 
("WWEMA")  original  Certificate  was 
issued  on  June  21. 1996  (61  FR  36708. 
July  12. 1996),  and  previously  amended 
on  May  20. 1997  (62  FR  29104).  A 
summary  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application 

Applicant:  Water  and  Wastewater 
Equipment  Manufacturers  Association 
("WWEMA").  101  E.  Holly  Avenue. 
Suite  14.  Sterling.  Vireinia  22170. 

Contact:  Randolph  J.  Stayin.  Partner. 

Telephone:  (202)  289-1313. 

Application  No.:  95-2 A006. 

Date  Deemed  Submitted:  November 
26. 1997. 

Proposed  Amendment:  WWEMA 
seeks  to  amend  its  Certificate  to: 


1.  Add  the  fblloviring  company  as  a 
new  "Member"  of  the  Certificate  within 
the  meaning  of  Section  325.2(1)  of  the 
Regulations  (15  CFR  325.2(1)): 
Conservatek  Industries,  Inc.  of  Conroe, 
Texas; 

2.  Delete  ABB  Kent  Meters,  Inc.  of 
Ocala,  Florida  and  Galaxy 
Environmental  Corporation  of 
Warminster,  Pennsylvania  as  Members 
of  the  Certificate;  and 

3.  Change  the  listing  of  the  company 
name  for  the  current  Member  "Capital 
Controls  Co.,  Inc."  to  the  new  listing 
"The  Capital  Controls  Group". 

Dated:  November  26, 1997. 

MortoaSrhnahel 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc  97-31543  Filed  12-1^7;  8:45  am) 
MUMQ  OOOt  3S1*-IM-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.tii2497q 

Marine  Mammals;  Permit  No.  917 
(P774#2) 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Scientific  research  permit 
amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  917  submitted  by 
The  Northeast  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  166 
Water  Street,  Woods  Hole,  MA  02543- 
1097,  has  been  granted. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits  and  Documentation  Division. 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289):  and 

Regional  Administrator,  Northeast 
Region.  One  Blackburn  Drive, 
Gloucester.  MA  01930-2298  (508/281- 
9250). 

SUPPLEMENTARY  INFORMATION:  On 

September  17,  1997,  notice  was 
published  in  the  Federal  Register  (62 
FR  48822)  that  an  amendment  of  permit 
no.  917,  issued  May  12, 1994  (59  FR 
25892).  had  been  requested  by  the 
above-named  organization.  The  original 
permit  authorized  a  number  of  studies 
on  several  cetacean  species  as  well  as 


gray  and  hart>or  seals  in  the 
northeastern  U.S.  and  Canadian  waters 
over  a  five-year  period.  The  research 
activities  include:  vessel  surveys,  aerial 
surveys  and  photogrammetry,  photo- 
identification  studies,  and  the  collection 
of  biopsies.  The  research  also  includes 
import  and  export  of  cetacean  tissue 
samples  taken  via  projectile  dart  for 
genetic  analyses.  The  requested 
amendment  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§  216.39  of  the  Rejgulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  provisions  of  §  222.25  of  the 
regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

The  permit  was  amended  to  authorize 
the  increased  number  of  biopsy  samples 
to  be  collected  from  25  to  50  annually 
from  humpback  whales,  and  25  to  100 
annually  from  common  dolphins 
{Delphinus  delphis),  AUantic  white- 
sided  dolphins  [Lagenorhynchus 
acutus),  bottienose  dolphins  (o&hore 
stock,  Tursiops  truncatus),  and  striped 
dolphins  [Stenella  coenileoalba). 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  November  24, 1997. 
Ann  D.  Terbiuh,  Chief, 
Permits  and  Documentation  Division.  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Sennce. 

[FR  Doc.  97-31581  Filed  12-1-97;  8:45  am) 

BILLMQ  CODE  3S10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
December  22, 1997. 

place:  1155  21st  SL,  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 
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CONTACT  PERSON  FOR  MORE  MFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Je«n  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  97-31687  Filed  11-28-97;  1 1 :24  am) 

WUJNG  CODE  «3S1-(H-M 


COMMOOfTY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AQBICY  HOUMNG  THE  INEETMG: 
Commodity  Futures  Trading 

Commission. 

TIME  ANO  DATE:  2:00  p.m.,  Wednesday, 
December  17, 1997. 

PtACE:  1155  21st  St.,  N.W.,  W^hington. 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATK)N: 
Jean  A.  Webb.  202-418-5100. 
leanA.  Wobb, 

Secretary  of  the  Commission . 

(FR  Doc.  97-31688  Filed  1 1-28-97. 1 1:42  ami 

MLUNO  CODE  «3B1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m..  Friday. 
December  19,  1997. 

PLACE:  1155  21st  St.,  N.W..  Washington. 
D.C.,  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-^18-5100. 

feaa  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-31689  Filed  1 1-28-97;  1 1 :42  am) 

BtUJNG  CODE  8361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  IMeeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday. 

December  12,  1997. 

PLACE:  1155  21st  St.  N.W.,  Washington, 

D.C..  9th  Floor  Conference  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

)eaa  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-31690  Filed  1 1-28-97;  11:42  am) 

SHJJNG  CODE  S3B1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETWIQ: 
Commodity  Futures  Trading 
Commission. 

TIME  ANO  DATE:  11:00  a.m..  Friday. 
December  5,  1997. 

PLACE:  1155  21st  St.,  N.W..  Washington, 
D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEREO:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-31691  Filed  11-28-97;  8:45  am] 

BRJJNO  CODE  8361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEET1NQ: 
Commodity  Futures  Trading 
Commission. 

TIME  ANO  DATE:  2:00  p.m..  Monday. 
December  15, 1997. 

PLACE:  1155  21st  St..  N.W.,  Washington. 
D.C..  9th  Floor  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-31692  Filed  11-28-97;  11:42  am) 

BILUNG  COOE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 


TIME  ANO  DATE:  2:00  p.m..  Monday, 
December  8, 1997. 

PLACE:  1155  21st  St..  N.W..  Washington, 
D.C.,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIOERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commissiori. 

[FR  Doc.  97-31693  Filed  11-28-97;  11:42  am] 

BiUJNG  COOE  SSei-OI-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  IMeeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  3:00  p.m.,  Tuesday, 
December  16, 1997. 

PLACE:  1155  21st  St..  N.W..  Washington, 
D.C.,  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Oral 

Presentation  by  the  Chicago  Mercantile 
Exchange  on  the  petition  for  exemptions 
for  the  dual  trading  prohibition. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-31694  Filed  11-28-97;  11:42  am) 

aiLLINO  COOE  S361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2.00  p.m.,  Thursday, 
December  18, 1997. 

PLACE:  1155  21st  St,  N.W..  Washington, 
D.C.,  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Oral 
Presentation  by  the  Chicago  Board  of 
Trade  on  the  petition  for  exemptions 
from  the  dual  trading  prohibition. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-418-5100. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-31695  Filed  11-28-97;  11:42  am] 

BILLING  CODE  SaSI-OI-M 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Hnding  That  Shortens 
Periods  for  Issuing  Newrs  Release  on 
Cadet  Haaters 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 


SUMMARY:  The  Commission  finds  that 
certain  heaters  made  by  Cadet  present  a 
potential  hazard  to  consumers  and  that, 
to  protect  the  public  health  and  safety, 
the  customary  manufacturer  comment 
and  notification  periods  preceding 
public  release  of  certain  information 
shall  be  shortened. 

FOR  FURTHER  MFORMATION  CONTACT: 
Renae  Rauchscbwalbe,  Division  of 
Corrective  Actions,  Office  of 
Compliance,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone:  (301)  504-0608  ext.  1362. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

In  October  1997,  the  Consumer 
Product  Safety  Commission  and  Cadet 
Manufacturing  Company,  Inc.  issued  a 
joint  news  release  about  the  recall  and 
.retrofit  of  certain  hazardous  heaters. 
However.  Cadet  is  not  conducting  the 
corrective  action  described  in  the  news 
release.  Therefore,  the  Commission  has 
issued  its  own  news  release  to  inform 
consumers  about  the  situation. 

B.  Statutory  and  Regulatory  Provisions 

Under  section  6(b)(l}  of  the  Consumer 
Product  Safety  Act  (CPSAJ.  15  U.S.C. 
2055(b)(1).  the  Commission  must 
provide  manufacturers  or  private 
iabelers  with  at  least  30  days  advance 
notice  before  disseminating  information 
that  identifies  the  manufacturer's 
product.  In  addition,  section  6(b)(2)  of 
the  CPSA.  15  U.S.C.  2055(b)(2).  requires 
at  least  10  days  additional  notice  if  the 
manufacturer  or  private  labeler  claims 
that  the  information  to  be  released  is 
inaccurate.  However,  the  Commission 
may  provide  lesser  periods  of  notice,  in 
both  cases,  if  "the  Commission  finds 
that  the  public  health  and  safety 
requires  a  lesser  period  of  notice." 

Under  die  CPSA  and  the 
Commission's  regulations,  the 
Commission  must  publish  its;  "public 
health  and  safety"  findings  in  the 
Federal  Register.  16  CFR  §§1101.23  (b) 
and  (c)  and  1101.25  (b)  and  (c). 
Disclosure  of  the  information  in  the 
news  release  may  be  made  concurrently 
with  the  filing  of  the  Federal  Register 
notice,  and  need  not  await  its 
publication. 


C.  Commission  Finding 

The  Commission  finds  that  the  public 
health  and  safety  requires  less  notice 
than  the  periods  of  time  specified  in 
section  6(b)  of  the  Consumer  Product 
Safety  Act.  The  Cadet  heaters,  which 
present  to  the  public  the  serious  risks  of 
bums,  smoke  inhalation,  and 
electrocution,  should  not  be  used  until 
they  are  properly  and  adequately 
repaired.  The  onset  of  cold  weather  in 
most  of  the  country  underscores  the 
urgency  of  informing  consumers  of  the 
risks  inherent  in  the  use  of  these 
particular  heaters.  Therefore,  the 
Commission  authorizes  issuance  of  a 
news  release  24  hours  after  Cadet  has 
been  provided  an  opportunity  to 
comment  on  it.  and  an  additional  24 
hours  after  Cadet  has  been  notified  that 
the  Commission  intends  to  issue  the 
release  over  Cadet's  accuracy  objections 
(if  Cadet  submits  comments  and  if  the 
Commission,  after  evaluating  the 
comments,  decides  to  issue  the  release). 


Dated:  November  25. 1997, 
Sadye  E.  Dunn, 
Secretary  of  the  Commission. 
(FR  Doc.  97-31500  Filed  11-26-97;  9:12  am] 
MLUNO  COOE  8366-01-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Educadon, 
ACTION:  Submission  for  OMB  review; 
comment  request. 


SUMMARY:  The  Deputy  Chief  Information 
Officer.  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  R^ulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue.  S.W.,  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 


Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Man^ement  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Liformation  Officer.  Office  of  die  Chief 
hiformation  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Tide;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  November  25, 1997. 
Gloria  Parker. 

Deputy  Chief  InformaUon  Officer.  Office  of 
the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  REINSTATEMENT. 

Title:  1999  National  Study  of 
Postsecondary  Faculty  (NSOPF— 99): 
Faculty  Questionnaire. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden  and  Recordkeeping: 
Responses:  500. 
Burden  Hours:  391. 

Abstract:  The  third  cycle  of  die 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  faculty 
and  instructors.  The  study  will  provide 
information  about  faculty  in 
postsecondary  institutions  which  is  key 
to  learning  about  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
information  about  faculty  and 
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iiutructional  staff  in  two  ways — 
allowing  compiarisons  to  be  made  over 
time  and  examining  critical  issues 
surrounding  faculty  that  have  developed 
since  the  first  two  studies.  This 
clearance  request  covers  field  test  and 
full  scale  activities  for  the  second  phase 
of  the  study — collection  of  information 
from  a  nationally  representative  sample 
of  facility  and  instructional  staff  at 
postsecondary  institutions.  This 
information,  together  with  information 
collected  in  the  first  phase  of  the  study 
(1850-0665)  on  the  institutions 
themselves,  will  provide  a  source  of 
descriptive,  analytical,  trend  and  policy 
relevant  research  on  the  way 
postsecondary  education  functions. 

Offlce  of  the  Under  Secretary 

Type  of  Review:  NEW. 

Title:  Guidance  for  Reporting  on 
Waivers  Granted  by  the  U.S.  Department 
of  Education. 

Frequency:  Annually. 

Affected  Public:  SUte,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  20. 
Burden  Hours:  100. 

Abstract:  The  Department  is  required 
by  statute  to  collect  reports  from  state 
education  agencies  on  the  uses  of 
waivers  in  their  states.  The  purpose  of 
this  guidance  is  to  assist  states  in 
meeting  the  statutory  requirements. 
Information  from  this  collection  will  be 
used  to  monitor  the  progress  of  waiver 
recipients  in  improving  teaching  and 
learning  and  to  inform  the  Department's 
annual  report  to  Congress  on  waivers. 
(FR  Doc.  97-31495  Filed  12-1-97;  8:45  am] 

■LUNG  COOC  4000-01-# 


DEPARTMEHT  OF  ENERGY 

Maho  Operations  Office;  Notice  of 
Intent  To  Solicit  Comments  for 
Rnancial  Assistance  Awards 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent  to  solicit 
comments  for  financial  assistance 
awards. 

SUKMARY:  The  U.S.  Department  of 
Energy's  Office  of  Geothermal 
Technologies,  Advanced  Drilling 
Systems  Research  Program,  via  the 
Idaho  Operations  Office  (DOE-ID),  is 
soliciting  comments  on  its  draft 
solicitation  for  cost-shared  cooperative 
agreements,  industry-government 
Research  &  Development  projects  to 
develop  advanced  drilling  technologies 
and  transfer  the  results  to  industry. 
These  new  developments  can  then  be 


used  by  the  U.S.  geothermal  industry  to 
solve  technical  problems. 

Comments  regarding  the  draft 
solicitation  are  welcome  from  potential 
developers,  owners  and  operators  of 
geothermal  facilities,  including  utilities, 
as  well  as  from  manufiacturers, 
universities,  and  other  non-industry 
groups. 

DATES:  Conunents  to  the  draft 
solicitation  should  be  sent  to  the  point 
of  contact  shown  below  by  January  8, 
1998.  A  copy  of  the  draft  solicitation  in 
its  full  text  can  be  found  at  the 
following  internet  address:  http:// 
www.inei.gov/doeid/solicit.html  under 
Current  Solicitations. 
ADDRESSES:  Comments  regarding  the 
draft  solicitation  or  requests  to  be 
placed  on  the  final  solicitation  mailing 
list  shall  be  submitted  in  writing  to:  Ms. 
Peggy  Brookshier,  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  850 
Energy  Drive,  Mail  Stop  1220,  Idaho 
Falls,  Idaho  83401-1563.  e-mail: 
brookspa@inel.gov,  Tele:  (208)  526- 
1403,  Fax:  (208)  526-5964. 

It  is  the  agency  preference  that  all 
submitted  conunents  be  received  by  e- 
mail.  All  written  conunent  responses 
must  include  name,  tiUe,  organization, 
address,  phone  number,  fax  number,  e- 
mail  address. 

A  Federal  Register  notice  soliciting 
applications  will  be  published  at  a  later 
date  upon  issuance  of  the  final 
solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Barrett,  Contracting  Officer 
at  (208)  526-5743  or  Peggy  Brookshier. 
Program  Manager  at  (208)  526-1403; 
U.S.  Department  of  Energy.  Idaho 
Operations  Office,  850  Energy  Drive, 
Mail  Stop  1221,  Idaho  Falls.  Idaho 
83401-1563. 

SUPPLEMENTARY  MFORMATKM:  The 
solicitation  «vill  be  issued  pursuant  to 
10  CFR  600.6(a)  with  no  eligibility 
restrictions.  The  statutory  authority  for 
the  issuance  of  this  solicitation  is  Pub. 
L.  93—410,  the  Geothermal  Energy 
Research,  Development  & 
Demonstration  Act  of  1974.  The  catalog 
of  Federal  Domestic  Assistance  Number 
for  this  program  is  81.087. 

This  notice  is  also  intended  to 
promote  the  formation  of  industry 
partnerships,  to  stimulate  interaction 
among  potential  participants,  and  to 
encourage  organizations  to  investigate 
creative  solutions.  Funding  for  phase  I 
will  be  available  to  support  several 
awards  for  a  period  of  approximately  six 
to  twelve  months.  Fimding  for  phase  II 
will  be  available  to  support  one  or  more 
awards,  for  a  period  of  12-24  months. 
Applications  may  include  Federally 
Funded  Research  and  Development 


Centers,  but  only  as  lower  tier 
participants  with  funding  for  their 
expected  costs  provided  through  their 
existing  arrangements  with  the 
Government. 

THE  PURPOSE  OF  THIS  NOTICE  IS 
TO  SOUCIT  COMMENTS  FOR 
INCLUSION  IN  THE  FINAL  ISSUANCE 
OF  THE  SOUOTATION.  PLEASE  DO 
NOT  SEND  APPUCATIONS  AT  THIS 
TIME. 

Issued  in  Idaho  Falls,  ID,  November  24, 
1997. 

B.G.  Baaar, 

Acting  Director,  Procur&ment  Senricat 

Division. 

[FR  Doc.  97-31555  Filed  12-1-97;  8:45  am] 

HXMe  OOOa  9tllt-9%-W 


DEPARTMENT  OF  ENERGY 

Notice  of  Revised  Drafl  Request  for 
Proposals  for  Wast*  Accaptanca  and 
Transportation  Sarvicas 

AQENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  U.S.  Department  of 

Energy. 

ACTION:  Request  for  Comments  on  a 

Revised  Draft  Request  for  Proposals. 

summary:  The  Office  of  Civilian 
Radioactive  Waste  Management 
(OCRWM)  is  responsible  under  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended  (NWPA),  for  accepting  and 
transporting  spent  nuclear  fuel  (SNF) 
from  commercial  nuclear  reactor  sites  to 
a  federal  facility  for  storage  or  disposal. 
The  Standard  Contract  for  Disposal  of 
Spent  Nuclear  Fuel  and/or  High-Level 
Radioactive  Waste  (10  CFR  part  961) 
details  the  arrangements  between  the 
Department  of  Energy  (DOE)  and  the 
owners  and  generators  of  SNF 
(Purchasers)  for  the  IDepartment  to 
accept  the  SNF  at  the  Purchasers'  sites 
for  transport  to  a  federal  facility.  Section 
137(a)(2)  of  the  NWPA  requires  the 
utilization  of  private  industry  to  the 
"fullest  extent  possible"  in  the 
transportation  of  SNF. 

OCRWM  anticipates  seeking 
competitive  proposals  for  commercial 
SNF  acceptance  and  transportation 
services,  including  the  provision  of 
storage  equipment,  in  accordance  with 
the  final  version  of  this  revised  draft 
Request  for  Proposals  (RFP).  In  May 
1996,  OCRWM  published  in  the  Federal 
Register  (61  FR  26508)  and  the 
Commerce  Business  Daily,  a  Request  for 
Expression  of  Interest  and  Comments  on 
a  previous  draft  Statement  of  Work  for 
these  services.  In  July  1996,  comments 
were  received  from  interested  parties  at 
a  presolicitation  conference.  In 
December  1996,  OCRWM  issued  a  draft 
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RFP  that  requested  comments  on  all 
aspects  of  its  proposed  contracting 
approach  embodied  in  that  draft 
document.  In  February  1997,  OCRWM 
held  another  presolicitation  conference 
to  receive  additional  comments  and 
questions  on  the  first  draft  RFP.  The 
draft  RFP  has  been  extensively  revised 
to  reflect  the  public  review  and 
comments  received  as  a  result  of  these 
activities.  Conunents  and  suggestions 
included  input  from  industry,  utilities, 
and  other  interested  parties. 

DOE  is  seeking  further  comments  on 
all  aspects  of  the  proposed  contracting 
approach  embodied  in  this  revised  draft 
RFP  to  use  the  innovative  powers  of  the 
marketplace  for  meeting  DOE's  mission 
objectives. 

DATES:  Conunents  in  response  to  this 
Notice  should  be  receivmi  by  the 
Department  no  later  than  February  13 
1998. 

ADDRESSES:  Written  commenU  should 
be  sent  to:  Contracting  Officer,  U.S. 
Department  of  Enei^,  1000 
Independence  Avenue,  SW,  Attn:  HR- 
542,  Draft  RFP  Number  DE-RPOl- 
98RW00320,  Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contracting  Officer  (DOE  HR-542),  (202) 
426-0067  or  (202)  426-0076.  (fax)  202- 
426-0168. 

SUPPLEMENTARY  INFORMATION: 
Comments 

OCRWM  is  interested  in  receiving 
comments  relating  to  this  revised  draft 
RFP,  especially  with  regard  to  the 
following  areas: 

1.  Contracting  refinements  concerning 
financing  and  business  aspects,  as  in 
structiuing  the  procurement  to  provide 
sufficient  financial  incentive  and 
appropriate  risk  balancing  mechanisms 
between  DOB  and  contractors  in  order 
for  industry  to  provide  efficient  waste 
acceptance  and  transportation  services. 

2.  Mitigation  of  delays  which  may 
occur  during  Phase  C  that  are  beyond 
the  control  of  the  contractor  and/or  the 
Department. 

3.  Technical  details  associated  with 
the  logistics  of  waste  acceptance  and 
transportation  services. 

4.  Potential  extensions  of  the  contract 
durations  of  Phase  A  and  Phase  B  for  up 
to  one  year  each. 

5.  Mechanisms  and  refinements  for 
economic  price  adjustments  over  the 
duration  of  the  contract  period. 

6.  Any  other  areas,  terms  or 
conditions  that  DOE  should  consider  in 
formulating  this  acquisition.        > 

DOE  will  consider  and  may  utilize  all 
information,  recommendations,  and 
suggestions  provided  in  response  to  this 
Notice.  Respondents  should  not  provide 


any  information  that  they  consider  to  be 
privileged  or  confidential  or  which  the 
respondent  does  not  want  disclosed  to 
the  public.  DOE  does  not  intend  to 
respond  to  comments,  either  to 
individual  commentors  or  by 
publication  Of  a  formal  Notice.  Several 
RFP  reference  doctunents  have  been 
placed  in  the  DOE  Forrestal  Building 
Public  Reading  Room  that  are  listed  in 
the  revised  draft  RFP.  Also,  copies  of  all 
comments  received  as  a  result  of  this 
notice  will  be  placed  in  the  DOE  Public 
Reading  Room  at  the  end  of  the 
conunent  period,  as  were  copies  of 
previous  comments  received  on  the 
December  1996  draft  RFP.  Each 
submittal  should  consist  of  one  original 
and  three  photocopies. 

This  Notice  should  not  be  construed 
as:  (1)  a  commitment  by  the  Department 
to  enter  into  any  agreement  with  any 
entity  submitting  comments  in  response 
to  this  Notice,  (2)  a  commitment  to  issue 
any  RFP  concerning  the  subject  of  this 
Notice,  or  (3)  an  RFP. 

DOE  anticipates  that  the  revised  draft 
RFP  will  be  available  on  the  internet 
within  two  weeks  of  the  date  of  this 
Notice  on  the  "Current  Business 
Opportimities  at  Headquarters 
Prociuement  Operations"  Home  Page 
located  at  address  http:// 
www.pr.doe.gov./solicithtml.  ft  will 
also  be  available  on  thetXXWM  Home 
Page,  Waste  Acceptance,  Storage  and 
Transportation  Section,  located  at 
http://www.rw.doe.gov/.  Interested 
parties  that  do  not  have  the  electronic 
capability  to  download  the  revised  draft 
RFP  may  submit  a  written  request  to  the 
Contracting  Officer  at  the  address  listed 
above.  Offerors  who  have  previously 
submitted  written  comments  on  the 
December  1996  draft  RFP  or  placed  their 
names  on  the  mailing  list  at  the 
OCRWM  Spent  Nuclear  Fuel 
Transportation  Worltshop  held  on 
August  12-13, 1997,  in  Reston,  Virginia, 
will  be  mailed  a  copy  of  the  revised 
draft  RFP. 


Issued  in  Washington,  DC,  on  November 
24, 1997. 

Lalw  H.  Barrett, 

Acting  Director,  Office  of  Civilian  Radioactive 
Waste  Management. 

[FR  Doc.  97-31554  Filed  12-1-97;  8:45  am] 
aiujNa  CODE  a4so-oi-f> 


DEPARTMENT  OF  ENERGY 

Fedaral  Energy  Regulatory 
Commission 

[Docket  No.  CP98-80-000] 

NorAm  Gas  Transmission  Company, 
Notice  of  Request  Under  Blanltet 
Authorization 


November  20. 1997. 

Take  notice  that  on  November  14, 
1997,  NorAm  Gas  Transmission 
Company  (NorAm),  1600  Smith  Street. 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP98-80-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  to  abandon  and 
construct  certain  facilities  in  Union 
Coimty,  Arkansas,  under  NorAm's 
blanket  certificates  issued  in  Docket 
Nos.  CP82-384-000  and  CP82-384-O01 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NorAm  states  that  it  would  abandon 
6,647  ft.  of  2-inch  plastic  pipe  on  Line 
HM-2,  7,401  ft.  of  2  to  8-inch  coupled 
steel  pipe  on  Line  HM-1  and  three 
inactive  delivery  taps.  NorAm  states 
further  that  it  would  reconfigure  its 
delivery  facilities  to  Arkia  at 
Smackover,  Arkansas  aiid  abandon 
deteriorated  and  unreliable  facilities. 
NorAm  indicates  that  the  estimated 
cost  of  the  facilities  to  be  abandoned  is 
$49,721  and  the  estimated  cost  of  the 
new  facilities  to  reloca«e  the  delivery 
meter  is  S59,513. 

No  service,  it  is  said,  would  be 
abandoned  as  a  result  of  the  proposal. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  attm  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiu^  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  ff  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act, 
Lob  0.  Cashell, 
Secretary. 

(FR  Doc.  97-31482  Filed  12-1-97;  8:45  am] 
aiLUNO  CODE  tnr-oi-M 
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DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-05-0001 

NorAm  Gas  Transmission  Company; 
^totice  of  Application 

November  25.  1997. 

Take  notice  that  on  November  19, 
1997,  NorAm  Gas  Transmission 
Company  (NorAm),  1600  Smith  Street, 
Houston.  Texas,  77002,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  filed  an  application  with  the 
Commission  in  Ciocltet  No.  CP98-95— 
000  for  a  certificate  of  public 
convenience  and  necessity  to  upgrade 
and  operate  a  compressor  fiacility, 
located  on  NorAm's  Line  ).  at  its  design 
horsepower  level,  in  order  to  create 
additional  capacity  on  Line  J,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  the  public  for  inspection. 

Specifically,  NorAxn  proposes  to 
operate  the  Solar  Centaur  T-4700 
turbine  unit,  which  was  recently 
installed  at  NorAm's  existing  Round 
Moiuitain  Compressor  Station  located 
on  Line  )  in  Conway  County.  Arkansas, 
at  its  design  capacity  rather  than  the 
4,000  horsepower  at  which  it  is 
currently  operating. '  NorAm  states  that 
the  upgrade  compressor,  when 
operating  at  its  design  capability,  will 
create  approximately  3,100  MMBtu  per 
day  of  additional  capacity  on  Line  J. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  reference  to  said 
application  shoidd,  on  or  before 
December  16.  1997.  file  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C., 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
NGA  (18  CFR  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  The  Commission's  rules 
require  that  protestors  provide  copies  of 
their  protests  to  the  party  or  parties 
directly  involved.  Any  p>erson  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


■  The  original  compmaor  was  a  T-4002  unit,  and 
the  operation  of  the  new  T— 4700  compressor  has 
been  limited  to  the  design  capability  of  the  original 


A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  submit 
copies  of  comments  or  any  other  filings 
it  makes  with  the  Conunission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  an  original  and  14  copies  with 
the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  vtrill  be 
able  to  participate  in  meetings 
associated  with  the  Conunission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  aU 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held  ** 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  diily  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  NorAm  to  appear  or  be 
represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31483  Filed  12-1-97;  8:45  am] 
BftUNO  CODE  trir-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  1982-017] 

Northern  States  Power  Company; 
Notice  of  Meeting  to  Discuss  a 
Settlement  Process  for  Rellcensing 
Northern  States  Power  Company's 
Lower  Chippewa  River  Hydroelectric 
Projects 

November  25. 1997. 

On  December  3,  at  1:00  p.m.  Central 
Standard  Time.  Commission  staff  from 
the  Office  of  Hydropower  Licensing  will 
attend  a  meeting  for  the  proposed 
relicensing  of  the  Holcombe 
Hydroelectric  Project  and  Northern 
States  Power  Company's  other  lower 
Chippewa  River  hydroelectric  projects. 
The  meeting  will  be  held  at  Northern 
States  Power  Company's  Western 
Avenue  Service  Center,  located  at  1400 
Western  Avenue  in  Eau  Claire,  WI. 

The  purpose  of  this  meeting  is  to 
discuss  a  settlement  process  and  to 
organize  a  negotiation  team. 

For  further  information,  please 
contact  Mark  Pawlowski  at  (202)  219— 
2795.  or  Lloyd  Everhart  at  715-839- 
2692. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31484  Filed  12-1-97;  8:45  am) 
■NJUNQ  OOOC  CMT-OI-M 


DEPARTMENT  OF  ENERGY 

Faderal  Energy  Ragulatory 
Commission 

[Project  No.  2000-0101 

Powvr  AutlK>rtty  of  the  State  of  New 
York;  Notice  of  1996  Schedule  of 
Maatlngs  To  Discuss  Setttement  for 
Reiicansing  of  the  St  Lawrence-FDR 
Power  Project 

November  25. 1997. 

The  establishment  of  the  Cooperative 
Consultation  Process  (CCP)  Team  and 
the  Scoping  Process  for  relicensing  of 
the  St.  Lawrence-FDR  Power  Project 
was  identified  in  the  NOTICE  OF 
MEMORANDUM  OF 
UNDERSTANDING,  FORMATION  OF 
COOPERATIVE  CONSULTATION 
PROCESS  TEAM,  AND  lNrrL\TION  OF 
SCOPING  PROCESS  ASSOCIATED 
WITH  RELICENSING  THE  ST. 
LAWRENCE-FDR  POWER  PROJECT 
issued  May  2,  1996,  and  found  in  the 
Federal  Register  dated  May  8,  1996, 
Volume  61.  No.  90.  on  page  20813. 

The  following  is  a  list  of  the  1998 
schedule  of  meetings  for  the  CCP  Team 
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and  Subcommittee  to  continue 
setdement  negotiations.  The 
subcommittee  will  forward  any  tentative 
settlement  agreements  to  the  CCP  Team 
for  discussion.  The  meetings  will  be 
conducted  at  the  New  York  Power 
Authority's  (NYPA)  Robert  Moses 
Powerhouse,  at  10:00  a.m.,  located  in 
Massena,  New  York. 

1.  The  CCP  Team  wll  meet:  January 
30.  1998.  April  21-22, 1998,  May  28-29, 
1998.  and  June  23-24.  1998. 

2.  The  Ecological  Subcommittee  will 
meet:  January  15-16, 1998.  February  27. 
1998.  March  28.  1998,  April  20, 1998, 
and  May  27, 1998. 

3.  The  Land  Management  and 
Recreation  Subcommittee  will  meet: 
January  28.  1998.  February  26, 1998. 
and  March  25. 1998. 

4.  The  Socioeconomic  Subcommittee 
wiJl  meet:  January  29, 1998,  February 
25, 1998,  and  March  24, 1998. 

If  you  woidd  like  more  information 
about  die  CCP  Team  and  die  relicensing 
process,  as  well  as  the  subcommittees, 
please  contact  any  one  of  the  following 
individuals: 

Mr.  Thomas  R.  Tatham.  New  York 

Power  Authority,  (212)  46»-6747, 

(212)  468-6172  (fcx), 

EMAIL.  Ytathat«P3GATE.USA.COM 
Mr.  Keith  Silliman,  New  York  State 

Dept.  of  Environmental  Conservation, 

(518)  457-0986.  (518)  457-3978  (fax). 

EMAIL:Silliman©ALB  ANY.NET 
Mr.  Thomas  Russo,  Ms.  Patti  Leppert- 

Slack,  Federal  Energy  Regulatory 

Commission,  (202)  219-2700  (Tom). 

(202)  219-2767  (Patti).  (202)  219- 

0205  (fax),  EMAIL: 

Thomas.Russo®FERC.  FED.  US. 

EMAIL:  Patricia.LeppertSlack@FERC 
FED.  US 


Further  information  about  the  NYPA 
and  the  St.  Lawrence-FDR  Power  Project 
can  be  obtained  through  the  Internet  at 
http://vkrww.8ti.  nypa.gov/index.html. 
Information  about  the  Federal  Energy 
Regulatory  Commission  can  be  obtained 
at  http://www.  ferc.fed.us. 
Linwood  A.  WatMn.  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-31485  FUed  12-1-97;  8:45  am] 
aiujNo  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Fetteral  Energy  RagulMory 
Commission 

(Dodul  No.  RP97-344-000) 

Texas  Gas  Transmission  Corporation; 
Notice  of  Informal  Settlement 
Conference 

Novemlier  25. 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
December  10.  1997.  at  10:00  a.m.  and 
Thursday,  December  11.  1997.  at  10:00 
a.m..  at  the  offices  of  the  Federal  Energy 
Regidatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426,  for 
the  purposes  of  exploring  the  possible 
settiement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Kathleen  M.  Dias  at  (202)  208- 
0524  or  Michael  D.  Cotieur  at  (202)  208- 
1076. 

Linwood  A.  Wataon,  Jr.. 

Acting  Secretary. 

(FR  Doa  97-31481  FUed  12-1-97;  8:45  am] 

aiLUNQ  cooE  enr-oi-M 


OEPARTMBIT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP98-S6-000] 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 


November  24. 1997. 

Take  notice  that  on  November  20. 
1997.  Transwestem  Pipeline  Company 
(Transwestem)  submits  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  become  effective  on 
December  20. 1997: 

Eighth  Revised  Siieet  No.  1 
Fifth  Revised  Sheet  No.  lA 
Third  Revised  Sheet  No.  116 
First  Revised  Sheet  No.  116A 
First  Revised  Sheet  No.  116B 
First  Revised  Sheet  No.  116C 
Second  Revised  Sheet  No.  117 
First  Revised  Sheet  No.  11 7A 
First  Revised  Sheet  No.  117B 
Second  Revised  Sheet  No.  118 
First  Revised  Sheet  No.  119A 


Fifth  Revised  Sheet  No.  126 

Fourth  Revised  Sheet  No.  127 
Seventh  Revised  Sheet  No.  128 
Fifth  Revised  Sheet  No.  129 
First  Revised  Sheet  No.  129A 
Second  Revised  Sheet  No.  130 
Second  Revised  Sheet  No.  138 
First  Revised  Sheet  No.  139    • 
Fourth  Revised  Sheet  No.  140 
First  Revised  Sheet  No.  142 
Third  Revised  She^tNo.  143 

Transwestem  states  that  these  tariff 
sheets  are  being  filed  to  simplify  and 
shorten  Transwestem  s  form  of  Service 
Agreement  under  Rate  Schedules  FTS- 
1  (including  the  Form  D  applicable  to 
capacity  release)  and  ITS-1. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestero's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE..  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.21 1  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  All  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  WatMm.  Jr„ 
Acting  Secretary. 
[FR  Doc.  97-31541  Filed  12-1-97;  8:45  am] 

BHXMQ  CODE  mr-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRI--693O-0] 

Agency  Information  Collection 
Activities 

AGBUCY:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  tiie  Office 
of  Management  and  Budget  (OMB). 
Before  submitting  the  ICRs  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
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proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  February  2. 1998. 
ADDRESSES:  U.S.  EPA,  401  M  St..  S.W.. 
Washington  D.C.  20460.  Interested 
persons  may  obtain  a  copy  of  the  ICR 
without  charge  by  calling  Sandy  Farmer 
of  OPPE  at  (202)  260-2740. 
FOR  FURTHER  MFORMATION  COKTACT: 
NSPS  subpart  Ka:  Everett  Bishop,  phone 
niunber,  202-564-7032;  facsimile,  202- 
564-0050;  or  by  e-mail  at 
Bishop. Everett^p)amail. epa.gov.  NSPS 
subpart  O  and  NSPS  subpart  UU:  John 
Dombrowski,  (202)  564-7036;  Facsimile 
number.  (202)  564-0009;  E-mail  address 
"dombrowski.john@epaniail.epa.gov". 
NSPS  subpart  QQ:  Ginger  Gotliffe  at 
(202)  564-7072  or  via  e-mail 
(gotliffe.ginger@epamail.epa.gov).  NSPS 
subpart  EBB:  Maria  Malave  at  (202) 
564-7027  or  via  e-mail 
(MALAVE.MAR1A@EPAMAIL. 
EPA.GOV.)  or  send  a  fax  to  (202)  564- 
0050  her  attention.  NESHAP  subpart  C 
and  MACT  subpart  X:  Jane  Engert,  (202) 
564-5021;  FAX  (202)  564-0050;  e-mail: 
engert.jane@epamail.epa.gov;  NESHAP 
subpart  F:  Dawn  Banks- Waller.  (202) 
564-7034;  Facimile  number,  (202)  564- 
0009;  Email  address  "banks- 
waller. dawn@epamail.  epa.gov".  MACT 
subpart  W:  Sally  Sasnett  at  (202)  564- 
7074(phone);  202  564-0009  (Fax)  or 
sasnett.s@epamail  .epa.gov  (e-mail). 


NSPS  Subpart  Ka  (Storage  Vessels  Cor 
Petroleuin  Liquids  for  Which 
Construction,  Reconstruction,  or 
Modificatioa  Commenced  After  May  18, 
1978.  and  Prior  to  July  23. 1984.) 

Supplementary  Information: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
have  storage  vessels  containing 
petroleum  liquids  which  have  a  storage 
capacity  greater  than  151,416  liters  that 
were  constructed,  reconstructed  or 
modified  commencing  after  May  18, 
1978  and  prior  to  July  23.  1984. 

Title:  40  CFR  Part  60,  NSPS  Subpart 
Ka  (Storage  Vessels  for  Petroleum 
Liquids  for  Which  Construction, 
Reconstruction,  or  Modification 
Commenced  After  May  18, 1978,  and 
Prior  to  July  23, 1984.)  OMB  Control 
Nimiber  2060-0121,  expiring  on  5/31/ 
98. 

Abstract:  The  EPA  is  charged  imder 
Section  111  of  the  clean  Air  Act,  as 
amended,  to  establish  standards  of 
performance  for  new  stationary  sources 
that  reflect: 

*  *  *  application  of  the  best  technological 
system  of  continuous  emission  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emission  reduction,  or  any 


non-air  quality  health  and  environmental 
impact  and  energy  requirements)  the 
Administrator  determines  has  been 
adequately  demonstrated  [Section  ill(a)  (1)]. 

The  Agency  refers  to  this  charge  as 
selecting  the  best  demonstrated 
technology  (BDT).  Section  111  also 
requires  that  the  Administrator  review 
and,  if  appropriate,  revise  such 
standards  every  4  years.  In  addition. 
Section  114  (a)  states  that: 

*  *  *  the  Administrator  may  require  any 
owner  or  operator  subject  to  any  requirement 
of  this  Act  to,  (A)  establish  and  maintain 
such  records,  (B)  make  such  refwrts.  (C) 
install,  use  and  maintain  such  monitoring 
equipment  or  methods  (in  accordance  with 
such  methods,  at  such  locations,  at  such 
intervals,  and  in  such  manner  as  the 
Administrator  shall  prescribe),  and  (D) 
provide  such  other  information,  as  he  may 
reasonably  require. 

In  the  Administrator's  judgment,  VOC 
emissions  from  VOL  storage  vessels 
cause  or  contribute  to  air  pollution  that 
may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Therefore,  NSPS  have  been  promulgated 
for  this  source  category. 

The  control  of  emissions  of  VOC  from 
storage  vessels  requires  not  only  the 
installation  of  properly  designed 
equipment,  but  also  the  operation  and 
maintenance  of  that  equipment.  VOC 
emissions  are  the  result  of  evaporation 
of  volatile  organic  liquids  contained  in 
the  vessels.  These  standards  rely  on  the 
enclosure  of  the  tanks  by  fixed  or 
floating  roofs,  or  a  vapor  recovery 
system  or  equivalent  control  device. 

(2)  Description  and  Practical  Utility  of 
the  Information  Collection  Activity.  In 
order  to  ensure  compliance  with  these 
standards,  adequate  recordkeeping  is 
necessary.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act.  Generally,  this 
information  will  be  readily  available 
because  it  is  needed  for  plant  records. 
As  a  result,  there  should  be  no 
additional  burden  from  these 
requirements. 

The  format  of  the  rule  is  that  of  an 
equipment  standard.  A  performance  test 
is  not  required  because  conducting  a 
performance  test  is  not  feasible  for 
floating  roofs.  Floating  roofs  are  subject 
to  visual  inspections  and  periodic 
measurements.  Flares  must  meet  the 
General  Provisions  at  section  60.18(1). 
The  owner/operator  must  notify  the  date 
of  construction  or  reconstruction  no 
later  than  30  days  after  such  date,  notify 
60  days  prior  to  a  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  emissions,  record 


occurrences  of  any  start-up,  shutdown 
or  malfunction,  record  gap 
measurements:  primary  seals  every  five 
years,  secondary  seals  every  year,  report 
within  60  days  if  seal  gap  measurements 
exceed  regulatory  limits  (§60. 11 2a), 
provide  notice  30  days  prior  to  seal  gap 
measurement,  provide  information  on 
vapor  recovery  system  including 
emissions  data,  operations  design  and 
maintenance  plan  and  record  whenever 
the  liquid  is  changed,  type  of  petixjleum 
liquid,  period  of  storage  and  maximum 
true  vapor). 

Information  generated  by 
notifications,  recordkeeping,  and 
reporting  requirements  is  used  by  the 
Agency  to  ensure  that  facilities  aiffected 
by  the  NSPS  continue  to  operate  the 
control  equipment  used  to  achieve 
compliance.  Notification  of  construction 
and  startup  indicates  to  enforcement 
personnel  when  a  new  affected  facility 
has  been  constructed  and  therefore  is* 
subject  to  the  standards.  If  the 
information  were  not  collected,  the 
Agency  would  have  no  means  for 
ensuring  that  compliance  with  the  NSPS 
is  achieved  and  maintained  by  the  new, 
modified,  or  reconstructed  sources 
subject  to  the  regulation.  Under  these 
circumstances,  an  owner  or  operator 
could  elect  to  reduce  operating  expenses 
by  not  installing,  maintaining,  or 
otherwise  operating  the  control 
technology  required  by  the  standards.  In 
the  absence  of  the  recordkeeping 
requirements,  the  standards  could  be 
enforced  only  through  continuous 
onsite  inspection  by  regulatory  agency 
personnel.  Consequently,  not  collecting 
the  information  results  in  (1)  greatly 
increased  resource  requirements  for 
enforcement  agencies  or  (2)  the  inability 
to  enforce  the  standards. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
luiless  it  displays  a  ciirrentiy  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  propoMd 
collection  of  informatiofi,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
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technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
respoases. 

Burden  Statement:  Based  upon  the 
data  the  Agency  had  from  the  last  ICR, 
the  burden  was  estimated  as  follows: 
notifying  and  reporting  roof  gaps  is  5 
hoius,  recording  primary  seal 
measurements  is  18  hours,  recording 
secondary  seal  measurements  is  90 
hours  and  fill/refill  records  is  5  houra. 
The  frequency  of  response  is  one  time 
and  183  respondents  are  estimated  to  be 
subject  to  these  requirements.  The 
average  annual  O&M  cost  for  complying 
with  NSPS  Subpart  Ka  is  estimated  to  be 
$3,578  per  respondent.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  ptuposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


NSPS  Sul^art  O:  Sewage  Treatment 
Plant  IncineratioB 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
incinerate  wastes  containing  more  than 
10  percent  sewage  sludge  ((£y  basis) 
produced  by  municipal  sewage 
treatment  plants  or  each  incinerator 
which  charges  more  than  1000  kg  (2205 
lb)  per  day  municipal  sewage  sludge 
(dry  basis)  and  which  commenced 
construction  or  modification  after  June 
11, 1973. 

Title:  NSPS  Subpart  O:  Sewage 
Treatment  Plant  incineration,  OMB 
Control  Number  2060-0035,  expires 
June  30,  1998. 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  Part  60.150,  et 
seq..  Subpart  O,  New  Source 
Performance  Standards  (NSPS)  for 
sewage  sludge  treatment  plant 
incinerators.  This  information  notifies 
EPA  when  a  source  becomes  subject  to 
the  regulations,  informs  the  Agency  if  a 
source  is  in  compliance  when  it  begins 


operation,  and  informs  the  Agency  if  the 
source  remained  in  compliance  during 
any  period  of  operation.  In  the 
Administrator's  judgment,  particulate 
matter  emissions  from  sewage  treatment 
plant  incinerators  cause  or  contribute  to 
afr  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  NSPS  were 
promulgated  for  this  source  category. 

The  control  of  emissions  of 
particulate  matter  from  sewage 
treatment  plant  incinerators  requires  not 
only  the  installation  of  properly 
designed  equipment,  but  also  the 
operation  and  maintenance  of  that 
equipment.  Particulate  matter  emissions 
from  sewage  treatment  plant 
incinerators  are  the  result  of  the 
physical  and  chemical  characteristics  of 
the  sludge  feed  and  fuel  use,  the  excess 
air  rate,  the  temperature  profile  within 
the  incinerator,  the  pressure  drop  across 
the  control  device,  and  operating 
procedures.  These  standards  rely  on  the 
reduction  of  particulate  matter 
emissions  by  wet  scrubbers. 

In  order  to  ensure  compliance  with 
these  standards,  adequate  recordkeeping 
is  necessary.  In  the  absence  of  such 
information,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards,  that  are  protective  of 
public  health,  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act. 

The  standards  require  recordkeeping 
to  document  information  relating  to  the 
continuous  monitoring  of:  the  pressure 
drop  across  the  emission  control  device, 
the  amount  of  oxygen  in  the  incinerator 
exhaust  gases  upstream  of  the  emissions 
control  device,  devices  which  measure 
temperature  profiles,  feed  rates  and  fuel 
uses  (for  sources  over  the  .75  lb/ ton 
input  cutoff),  and  docujnent  information 
relating  to  the  daily  results  of  grab 
samples  each  day  of  incineration  to 
determine  moisture  and  volatile  content 
of  the  sludge.  Specifically,  incinerators 
from  which  particulate  emission  rate 
measured  during  the  performance  test  is 
less  than  or  equal  to  0.38  g/kg  of  dry 
sludge  input  (0.75  lb/ton),  shall  be 
exempted  from  continuously  monitoring 
and  recording  the  following:  incinerator 
temperature,  fuel  flow,  sludge  feed  rate, 
and  sludge  moisture  and  volatiles 
content. 

The  standards  require  initial 
notification  reports  vidth  respect  to 
construction,  modification, 
reconstruction,  startups,  shutdowns, 
and  malfunctions.  The  standards  also 
require  reports  on  initial  performance 
tests. 

Under  the  standard,  the  data  collected 
by  the  affected  industry  is  retained  at 
the  facility  for  a  minimiun  of  two  (2) 


years  and  made  available  for  inspection 
by  the  Administrator. 

The  information  is  recorded  in 
sufficient  detail  to  enable  owners  or 
operators  to  demonstrate  compliance 
with  the  standards.  This  information  is 
used  to  monitor  particulate  emissions 
directiy,  thus  ensuring  continuous 
compliance  with  the  standards.  The 
semiannual  reporting  requirement  for 
scrubber  pressure  drop  and  average 
oxygen  content  provide  good 
indications  of  a  source's  compliance 
status.  There  is  a  direct  correlation 
between  particulate  removal 
efficiencies,  pressure  drop  across  the 
scrubber,  and  elevated  oxygen  levels  in 
the  incinerator  exhaust  gases.  For  this 
reason,  the  Agency  is  requiring  all 
sludge  incinerators  to  continuously 
monitor  and  record  pressure  drop  across 
the  scrubber  and  oxygen  levels  in  the 
incinerator  exhaust  gases.  Other 
incinerator  operating  variables  such  as 
fuel  use,  incinerator  temperature,  and 
sludge  quality  have  also  been  found  by 
EPA  to  affect  measures  of  particulate 
removal  efficiencies. 

The  Agency  considers  that 
information  on  continuous  sludge  feed 
rates  is  necessary  to  evaluate  cases  for 
potential  periods  of  increased 
particulate  emissions  (as  indicated  by 
changes  in  either  scrubber  pressure  drop 
or  oxygen  content).  Furthermore,  an 
increase  in  the  sludge  feed  rate, 
especially  accompanied  by  increased 
moisture  and  volatile  content,  requires  a 
proportional  increase  in  the  specific  fuel 
consumption.  Hence,  excess  emissions 
could  potentially  occur  when  sludge 
feed  rates  are  above  specific  fuel 
consumption  rates.  Therefore,  should 
either  the  fuel  use  increase,  incinerator 
temperature  increase,  sludge  moisture 
content  increase,  or  sludge  volatile 
content  decrease  compared  to  the  values 
observed  at  the  time  of  a  performance 
test,  it  is  reasonable  to  suspect  that 
increased  emissions  of  pcuiticulate 
matter  could  result.  By  requiring  this 
information,  EPA  or  other  agencies  to 
which  enforcement  authority  is 
delegated  will  be  given  the  means  to 
identify  those  facilities  that  should  be 
more  frequenUy  subjected  to  on-site 
inspections.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  WA's 
regiilations  are  listed  in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
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agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  pro[>osed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
re8(>onses. 

Burden  Statement:  Public  reporting 
and  recordkeeping  burden  for  this 
collection  is  estimated  to  average  106 
hours  per  respondent  per  year.  It  is 
estimated  that  approximately  72  sewage 
treatment  plants  that  are  equipped  with 
sludge  incinerators  are  ciurently 
affected  by  the  NSPS.  It  is  estimated  that 
an  additional  3  soiuces  will  become 
subject  to  the  standard  each  year  over 
the  next  three  years.  Therefore,  the  ICR 
will  apply  to  an  average  of  72  +  5.0,  or 
77  sources  over  the  next  3  years.  For  the 
purpose  of  this  cost  analysis,  it  is 
assumed  that  50  percent  of  the  77 
sewage  sludge  plants  (includes 
estimated  increase)  would  fall  under  the 
size  threshold  (.75  lb/ton  sludge  input) 
and  thereby  are  exempt  from  monitoring 
incinerator  temperature  profiles,  sludge 
feed  rates,  fuel  use,  and  moisture  and 
volatile  contents  of  the  sludge. 
Likewise,  it  is  assumed  that  50  percent 
of  all  the  facilities  would  be  required  to 
file  annual  excess  emissions  reports. 
Reports  of  excess  monitoring  data  are 
assumed  to  require  40  person  hours  per 
year  to  prepare.  Reports  indicating  no 
excess  would  take  8  hours  to  prepare. 
Other  assumptions  used  in  estimating 
the  burden  hoiu^  include:  there  will  be 
18  plants  (respondents)  in  5  years  equal 
to  3.6  respondents  per  year,  and  20 
percent  of  initial  performance  tests  must 
be  repeated  due  to  failure.  The  burden 
to  respondents  has  been  minimized  by 
requiring  the  collection  of  only  that 
information  which  the  Agency 
considers  essential  to  ensure  that 
sewage  sludge  incinerators  subject  to 
the  NSPS  are  properly  maintained  and 
operated  on  a  continuing  basis.  In 
addition,  the  monitoring,  recordkeeping, 
and  reporting  requirements  have  been 
designed  to  reduce  the  incidence  of 
reporting  for  plants  that  achieve 
complimce  at  emission  rates  well  below 
the  existing  NSPS  emission  limit.  Thus, 
those  plants  that  are  less  likely  to 
exceed  the  existing  emission  limit  will 
be  less  burdened  by  the  requirements. 
This  estimate  includes  the  time  needed 
to  review  instructions;  develop,  acquire. 


install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previotisly  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  average 
annual  burden  to  industry  from  these 
recordkeeping  and  reporting 
requirements  is  estimated  at  8181.3 
person-hours  and  $360,795.33.  The 
specific  frequency  for  some  of  the 
information  collection  activities  within 
this  request  are:  initial  performance 
tests,  72  hrs/event;  repeat  performance 
tests  (estimated  at  20%),  72  hrs/event; 
notify  of  construction  or  reconstruction, 
2  hrs/event;  notify  of  anticipated  start- 
up, 2  hrs/event;  notify  of  actual  startup, 
2  hrs/event;  notify  of  demonstration  of 
CMS,  40  hrs/event;  notify  of  initial 
performance  test.  2  hrs/event;  excess 
emissions  reports,  excess  reports,  40 
hrs/event;  non-excess  Reports,  8  hrs/ 
event;  records  of  startups,  shutdowns, 
malfunctions,  etc.,  1.5  hrs/event;  record 
operating  parameters  of  CMS,  non- 
exempted  facilities,  1.5  hrs/event  and 
exempted  Facilities:  0.5  hrs/event. 

NSPS  Subpart  QQ 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
are  subject  to  NSPS  Subpart  QQ  for  the 
graphic  arts  industry,  or  each 
publication  rotograviue  printing  press 
(not  including  proof  presses)  and  for 
which  construction,  modification,  or 
reconstruction  commenced  after 
October  28,  1980. 

Title:  NSPS  Subpart  QQ:  Standards  of 
Performance  for  the  Graphic  Arts 
Industry — Publication  Rotogravure 
Printing,  OMB  number  2060-0105. 
expires  April  30, 1998. 

Abstract:  The  EPA  is  charged  under 
Section  11 1  of  the  Clean  Air  Act,  as 
amended,  to  establish  standards  of 
performance  for  new  stationary  soiures 
that  reflect: 

*  *  *  application  of  the  best  technological 
system  of  continuous  emissions  reduction 
which  (taking  into  consideration  the  cost  of 
achieving  such  emissioiu  reduction,  or  any 
non-air  quality  health  and  environmental 
imi>act  and  energy  requirements)  the 
Administrator  determines  has  been 
adequately  demonstrated  [Section  111(a)(1)). 

The  Agency  refers  to  this  charge  as 
selecting  the  best  demonstrated 


technology  (BDT).  Section  111  also 
requires  that  the  Administrator  review 
and,  if  appropriate,  revise  such 
standards  every  four  years.  In  addition. 
Section  114(a)  states  that: 

*  *  *  the  Administrator  may  require  any 
owner  or  operator  subject  to  any  requirement 
of  this  Act  to  (A)  establish  and  maintain  such 
records.  (B)  make  such  reports.  (C)  install, 
use  and  maintain  such  monitoring  oquipment 
or  methods  (in  accordance  with  such 
methods  at  such  locations,  at  such  intervals, 
and  in  such  manner  as  the  Administrator 
shall  prescribe),  and  (D)  provide  such  other 
information,  as  hs  may  reasonably  require. 

In  the  Administrator's  judgment,  VOC 
emissions  firom  the  graphic  arts 
industry,  publication  rotogravure 
printing  industry  cause  or  contribute  to 
air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  the  New  Source 
Performance  Standards  (NSPS)  were 
promulgated  for  this  source  category. 
The  NSPS  for  the  Graphic  Arts  Industry 
were  proposed  on  October  28, 1980,  and 
promulgated  on  November  8, 1982. 
These  standards  apply  to  each 
publication  rotogravure  printing  press 
(not  including  pnraf  presses)  for  which 
construction,  modification  or 
reconstruction  commenced  after  the 
date  of  proposal.  Volatile  organic 
compotmds  (VOCs)  are  the  pollutants 
regulated  under  this  Subpart.  The 
standards  prohibit  the  discharge  into  the 
atmosphere  from  any  affected  facility 
VOC  equal  to  more  than  16  percent  of 
the  total  mass  of  VOC  solvent  and  water 
used  at  that  facility  during  any  one 
performance  averaging  period. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  the 
following  one-time-only  reports: 
notification  of  the  date  of  construction 
or  reconstruction  (40  CFR  60.7(a)(1)); 
notification  of  the  anticipated  and 
actual  dates  of  startup  (40  CFR  60.7(a)(2) 
and  (a)(3));  notification  of  anJll^ysical 
or  operational  change  to  an  existing 
facility  which  may  increase  the 
regulated  pollutant  emission  rate  (40 
CFR  60.7(a)(4));  and  the  notification  of 
the  date  of  the  initial  performance  test 
(40  CFR  60.7).  Owners  or  operators  are 
also  required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility  (40  CFR 
60.7(b)).  Test  reporting  requirements 
apply  only  to  the  initial  performance 
test.  A  written  report  must  be  furnished 
to  the  Administrator  describing  the 
results  of  the  initial  performance  test  (40 
CFR  60.8(a),  60.433(e)(6)).  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  NSPS. 
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Recordkeeping  specific  to  publication 
rotogravure  operations  include: 
performance  test  records  and  all  other 
information  required  by  this  part/ 
subpart  recorded  in  a  permanent  file 
suitable  for  inspection.  The  file  shall  be 
maintained  for  at  least  two  years.  (40 
CFR  60.7(f),  and  60.434  (a))!  This  other 
information  includes:  the  amount  of 
solvent  and  water  used,  solvent 
recovered,  and  estimated  emission 
percentage  for  each  performance 
averaging  period.  The  performance 
averaging  period  for  monitoring  of 
proper  operation  and  maintenance  is  a 
calendar  month  or  4  consecutive  weeks. 
In  order  to  calculate  corrected  volumes 
and  mass  quantities,  temperatures  and 
liquid  densities  determined  during  the 
most  recent  performance  test  are  used, 
or  the  owner  can  measure  temperature 
to  determine  actual  liquid  densities  for 
each  jperformance  period. 

All  reports  are  sent  to  the  delegated 
State  or  local  authority.  In  the  event  that 
there  is  no  such  delegated  authority,  the 
rBj;)orts  are  sent  directly  to  the  EPA 
Regional  Office.  Notifications  are  used 
to  inform  the  Agency  or  delegated 
authority  when  a  source  becomes 
subject  to  the  standard.  The  reviewing 
authority  may  then  inspect  the  source  to 
check  if  the  pollution  control  devices 
are  properly  installed  and  operated  and 
the  standard  is  being  met.  Performance 
test  reports  are  needed  as  these  are  the 
Agency's  record  of  a  source's  initial 
capability  to  comply  with  the  emission 
standard.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  erf  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 


Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 


requiremenu  applicable  to  the  industry 
for  the  currently  approved  Information 
Collection  Request  (ICR).  Where 
appropriate,  the  Agency  identified 
specific  tasks  and  made  assumptions, 
while  being  consistent  with  the  concept 
of  burden  under  the  Paper  Reduction 
Act.  Burden  means  the  total  time,  effort, 
or  financial  resources  expended  by 
persons  to  generate,  maintain,  retain,  or 
disclose  or  provide  information  to  or  for 
a  Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  othervtdse 
disclose  the  information. 

This  estimate  is  based  on  the 
assumption  that  there  would  be  45  new 
affected  facility  over  the  three  years  of 
the  existing  ICR  and  that  there  were 
approximately  165  sources  in  existence 
at  the  start  of  the  three  years  covered  by 
the  ICR.  The  annual  buirden  of  reporting 
and  recordkeeping  requirements  for 
facilities  subject  to  Subpart  QQ  are 
summarized  by  the  following 
information.  The  reporting  requirements 
are  as  follows:  Read  Instructions  (1 
person-hour).  Initial  performance  test 
(280  person-hours).  It  is  assumed  that 
20%  of  tests  are  repeated  due  to  failure. 
Estimates  for  report  writing  are: 
Notification  of  construction/ 
reconstruction  (2  person-hours), 
Notification  of  anticipated  startup  (2 
person-hours).  Notification  of  actual 
startup  ((1  person-hour).  Notification  of 
initial  performance  test  (2  person- 
hours).  Report  of  performance  test 
(included  in  reporting  requirements 
listed  above).  Semiannual  report  (4 
person-hours).  Records  must  be  kept  for 
a  period  of  two  years.  The  average 
burden  to  industry  over  the  three  years 
of  the  current  ICR  from  these 
recordkeeping  and  reporting 
requirements  was  estimated  to  be  8277 
person  hours. 

NSPS  Subpart  UU:  Asphalt  Processing 
&  Asphalt  Roofing  Manufacturers 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  each  saturator 
and  each  asphalt  storage  facility  at 
asphalt  roofing  plants,  and  each  asphalt 
storage  tank  and  each  blovving  still  at 


asphalt  processing  plants,  petroletun 
refineries,  and  asphalt  roofing  plants 

Tide:  NSPS  Subpart  UU:  Asphalt 
processing  and  asphalt  roofing 
manufacturers;  EPA  ICR  «0661.05:  OMB 
Control  «2060-0002;  expiring  )uly  31, 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  Part  60,  New 
Source  Performance  Standards  (NSPS), 
Subpart  UU.  The  respondents  of  the 
recordkeeping  and  reporting 
requirements  are  asphalt  processing  and 
roofing  manufacturers  (SIC  Codes  2011, 
2951,  and  2952)  which  commenced 
construction,  modification,  or 
reconstruction  after  November  18, 1980, 
or  May  26, 1981  as  appropriate.  Owners 
and  operators  of  the  affected  facilities 
described  must  make  the  following  one- 
time-only reports:  notification  of  the 
date  of  construction  or  reconstruction: 
notification  of  the  anticipated  and 
actual  dates  of  startup;  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  may  increase  the 
regulated  pollutant  emission  rate; 
notification  of  demonstration  of  the 
continuous  monitoring  system  (CMS); 
notification  of  the  date  of  the  initial 
performance  test;  and  the  cesults  of  the 
initial  performance  test.  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occimence  and  duretion 
of  any  startup,  shutdown,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  These  notifications,  reports 
and  records  are  required,  in  general,  of 
all  sources  subject  to  NSPS. 

Recordkeeping  and  reporting 
requirements  specific  to  asphalt 
processing  and  roofing  manufacturers 
consist  mainly  of  temperature 
measurements.  Owners  or  operators  of 
affected  facilities  are  required  to 
continuously  monitor  and  record  the 
temperature  of  the  gas  at  the  inlet  of  the 
pollution  control  device  if  that  control 
device  is  an  electrostatic  precipitator  or 
a  high  velocity  air  filter.  If  the  pollution 
control  device  is  an  afterburner,  the 
owner  or  operator  is  required  to 
continuously  monitor  and  record  the 
temperature  in  the  combustion  zone  of 
the  afterburner.  If  the  control  device  is 
not  one  of  the  three  mentioned  above, 
the  owner  or  operator  is  required  to 
provide  to  the  Administrator 
information  describing  the  operating 
parameters,  which  indicate  proper 
operation  and  maintenance  of  the 
device.  The  industry  is  exempted  from 
periodic  reporting  of  excess  emissions. 

Therefore,  the  recordkeeping 
requirements  for  asphalt  processing  and 
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roofing  manufacturing  consist  of  the 
occurrence  and  duration  of  any  startup 
and  malfunctions  as  described.  They 
include  the  initial  performance  test 
results  including  information  necessary 
to  determine  the  conditions  of  the 
performance  test,  and  performance  test 
measurements  and  results;  including 
temperature  measurements.  Records  of 
startups,  shutdowns,  and  malfunctions 
should  be  noted  as  they  occur. 
Additional  records  to  be  maintained 
include  all  continuous  monitoring 
system  performance  evaluations,  all 
continuous  monitoring  system 
calibration  checks,  and  adjustments  and 
maintenance  performed  on  these 
systems  or  devices.  Any  owner  or 
operator  subject  to  the  provisions  of  this 
part  shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years  following  the  date  of 
such  measurements,  maintenance 
reports,  and  records. 

The  reporting  requirements  for  this 
industry  currently  include  the  initial 
notifications  listed,  and  the  initial 
performance  test  results.  For 
performance  test  reports,  owners  or 
operators  must  report  the  operating 
temperature  of  the  control  device  during 
the  test.  AH  reports  are  sent  to  the 
delegated  Stafb  or  local  authority.  In  the 
event  that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
the  EPA  Regional  office.  Notifications 
are  used  to  inform  the  Agency  or 
delegated  authority  when  a  source 
becomes  subject  to  the  standard.  Thfe 
reviewing  authority  may  then  inspect 
the  source  to  check  if  the  pollution 
control  devices  are  properly  installed 
and  operated  and  the  standard  is  being 
met.  Performance  test  reports  are 
needed  as  these  are  the  Agency's  record 
of  a  source's  initial  capability  to  comply 
with  the  emission  standard,  and  not  die 
operating  conditions  under  which 
compliance  was  achieved.  If  the 
information  required  by  the  standards 
were  not  collected,  the  Agency  would 
have  no  means  for  ensuring  that 
compliance  with  the  NSPS  is  achieved 
and  maintained  by  new,  modified,  or 
reconstructed  sources  subject  to  the 
regulations.  Under  these  circumstances, 
an  owner  or  operator  could  elect  to 
reduce  operating  expenses  by  not 
installing,  maintaining,  or  otherwise 
operating  the  control  technology 
required  by  the  standards.  In  the 
absence  of  the  information  collection 
requirements,  compliance  with  the 
standards  could  be  ensured  only 
through  continuous  on-site  inspections 
by  regulatory  agency  personnel. 
Consequently,  not  collecting  the 
information  would  result  in  either 


greatly  increased  expenditures  of 
resources,  or  the  inability  to  ensure 
compliance  with  the  standards. 

The  information  collected  from 
recordkeeping  and  reporting 
requirements  are  also  used  for  targeting 
inspections,  and  is  of  sufficient  quaUty 
to  be  used  as  evidence  in  court. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currendy  vaUd  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  reguladons  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used: 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  N4inimiza  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  Public  reporting 
and  recordkeeping  requirements  over 
the  next  three  years  for  this  collection 
is  estimated  at  3033  person-hours  per 
yeer.  It  is  estimated  that  approximately 
46  facilities  are  currently  afiiected  and 
that  an  additional  3  new  plants  will 
become  subject  to  the  standards  over  the 
next  three  years.  It  is  assumed  that  the 
facility  operates  for  250  days  per  year. 
The  average  aiuiual  biurden  to  industry 
over  the  next  three  years  of  the  ICR  is 
estimated  to  be  $92,361. 

The  breakdown  of  this  burden  is  as 
follows.^The  reporting  requirements  are 
estimated  to  be  89  person-hours  per 
year,  at  a  cost  of  $2716.  This  includes 
reading  instructions  (2  hrs.),  creating 
and  gathering  information  through  the 
initial  performance  tests  (48  hrs.), 
reference  Method  9  test  (9.6  hrs.),  and 
repeating  performance  tests  (9.6  hrs.). 
There  are  several  areas  under  writing 
reports:  notification  of  construction  or 
reconstruction  (4  hrs.).  notification  of 
anticipated  start/up  (4  hrs.).  notification 
of  actual  start/up  (4  hrs.),  notification  of 
initial  performance  test  (4  hrs.).  report 
of  CMS  demonstration  (4  hrs.),  and 
report  of  performance  test  (4  hrs.). 
Excess  emission  reports,  applications, 
and  surveys  and  studies  are  not 
applicable  to  this  ICR. 


The  recordkeeping  requirements  are 
estimated  to  be  2944  person-hours  per 
year,  at  a  cost  of  $89,644.  The  biuden 
in  this  area  for  reading  instructions, 
planning  and  implementing  activities 
are  included  under  reporting 
requirements.  The  estimated  time  to 
enter  information  for  recording  startups, 
shutdowns,  malfunctions,  etc.  is  69 
hours.  The  estimated  time  to  enter 
information  for  maintaining  the  records 
of  operating  the  parameters  of  the 
continuous  monitoring  system  (CMS)  is 
2875  hours.  Development  of  the  record 
system,  training  personnel,  and 
conducting  audits  are  not  applicable  to 
this  ICR. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop. 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NSPS  Subpart  BEE:  Rubber  Tire 
Manufacturing 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  facilities  in 
rubber  tire  manufacturing  plants:  each 
undertread  cementing  operations, 
sidewall  cementing  operations,  each 
tread  end  cementing  operations,  each 
bead  cementing  operations,  each  green 
tire  spraying  operations,  each  Michelin- 
A  operations,  each  Michelin-B 
operations,  and  each  Michelin-C- 
automatic  operations,  commencing 
construction,  modification  or 
reconstruction  after  January  20, 1993, 
the  date  of  proposal. 

Title:  National  Emission  Standards 
(NSPS)  for  Rubber  Tire  Manufacturing, 
Part  60,  Subpart  BBB;  OMB  No.  2060- 
0156;  EPA  No.  1158.06;  Expiration  date 
April  30, 1998. 

Abstract:  In  addition  to  the 
monitoring,  recordkeeping  and 
notification  requirements  specified  in 
the  General  Provisions  in  §  60.7(a),  (b), 
(d),  (f).  and  (h),  owners  or  operators  are 
to  comply  with  the  requirements 
specified  in  NSPS  Subpart  BBB.  These 
specific  requirements  are:  Install, 


calibrate,  maintain,  and  operate  a 
control  device  and  monitor  process 
parameters,  as  specified  in  §60.544. 
Maintain  records  of  operating 
parameters  of  monitoring  device  results 
for  catalytic  or  thermal  incinerators,  or 
carbon  absorbers;  monthly  VOCs  use, 
number  of  days  in  compliance  period, 
and  other  information  needed  to  verify 
results  of  monthly  tests;  and  of, 
formulation  data  or  results  of  Method  24 
analysis  of  water-based  sprays 
containing  less  than  1.0  percent  of  VOC; 
as  specified  in  §  60.545.  Report  on  the 
initial  compliance  report  that  includes 
initial  performance  test  results,  monthly 
schedule  to  be  use  in  making 
compliance  determinations,  design  and 
equipment  specifications  and 
compliance  method;  the  initial  and 
aimual  formulation  data  or  method  24 
results  to  verify  VOC  content  of  water 
based-sprays;  and  on  the  semiannual 
reports  of  each  monthly  exceedance  of 
applicable  emission  limit  and 
monitoring  device  exceedance  of 
acceptable  limits;  as  specified  in 
§60.546. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  fonctions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  infonnaUon  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  Agency 
computed  the  burden  for  each  of  the 
recordkeeping  and  reporting 
requirements  applicable  to  the  industry 
for  the  currendy  approved  1995 
Information  Collection  Request  (ICR). 
Where  appropriate,  the  Agency 
identified  specific  tasks  and  made 
assumptions,  while  being  consistent 
with  the  concept  of  burden  imder  the 
Paper  Reduction  Act.  A  burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
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generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  die  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
iiiformation;  and  transmit  or  otherwise 
disclose  the  information. 

This  estimate  is  based  on  the 
assumption  that  there  would  be  9  new 
affected  facilities  over  the  three  years  of 
the  existing  ICR  and  that  there  were 
approximately  26  sources  in  existence  at 
the  start  of  the  three  years  covered  by 
the  ICR.  The  annual  burden  of  reporting 
and  recordkeeping  requirements  for 
facilities  subject  to  Subpart  BBB  are 
summarized  by  the  following 
information.  The  reporting  requirements 
are  as  follows:  Read  Instructions  (1 
person-hoiu-),  Initial  performance  test 
(240  person-hours).  It  is  assiuned  that 
20%  of  tests  are  repeated  due  to  failure. 
Estimates  for  report  writing  are: 
Notification  of  constructiony 
reconstruction  (2  person-hours), 
Notification  of  anticipated  startup  (2 
person-hours),  Notification  of  actual 
startup  (2  person-hours).  Notification  of 
initial  performance  test  (2  pierson- 
hours).  Report  of  performance  test 
(included  in  reporting  requirements 
listed  above),  Semiannual  exceedance 
report  (8  person-hours).  Annual  report 
of  formulation  data/Method  24  residts  (2 
person-hours),  and  Report  of  change  in 
operating  parameters  (3  person-hours). 
We  assume  to  estimate  the  reporting 
requirement  burden  that;  (1)  one-diird 
of  the  sources  report  exceedance  reports 
each  month,  (2)  80  percent  of  sources 
use  water-based  sprays  and  submit  the 
annual  report  of  formulation  data,  (3)  20 
percent  of  all  sources  will  have  to  report 
operational  parameter  changes,  and  (4) 
sources  operate  250  days  per  year. 
Records  must  be  kept  for  a  period  of  two 
years.  The  average  burden  to  industry 
over  the  three  years  of  the  current  ICR 
from  these  recordkeeping  and  reporting 
requirements  was  estimated  to  be 
10,914.6  person-hours. 


propellent  plants,  and  machine  shops 
which  process  beryllium  ore,  beryllium, 
beryllium  oxide,  beryllium  alloys,  or 
beryllium-containing  waste. 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
Subpart  C— Beryllium  (OMB  Control 
Number  2060-0092;  expiration  date,  3/ 
30/98). 

Abstract:  Beryllium  and  many  of  its 
compounds  are  considered  to  be  among 
the  most  toxic  and  hazardous  of  the 
nonradioactive  substances  in  industrial 
use.  ConsequenUy.  EPA  promulgated 
standards  in  1973  to  control  airbome 
releases  from  affected  facilities  such  that 
ambient  air  concentrations  would  not 
exceed  0.01  micrograms  per  cubic 
meter.  Alteration  of  a  beryllium  product 
by  burning,  grinding,  cutting,  or  other 
physical  means  can,  if  uncontrolled, 
produce  a  significant  hazard  in  the  form 
of  dust,  fumes,  or  mist.  Approximately 
200  operations,  such  as  machine  shops, 
craamic  planU.  propellant  plants, 
extraction  plants,  and  foundries, 
comprise  the  major  users  of  berylliiun 
that  could  cause  emission  to  the 
atmosphere.  All  sources  known  to  have 
caused,  or  to  have  the  potential  to  cause, 
dangerous  levels  of  beryllium  in  the 
ambient  air  are  covered  by  the 
Beryllium  NESHAP.  In  order  to  ensure 
compliance  with  the  standards, 
adequate  recordkeeping  and  reporting  ia 
necessary.  In  the  absence  of  such 
information  collection  requirements, 
enforcement  personnel  would  be  unable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
reqilired  by  the  Clean  Air  Act.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currendy  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9. 

The  EPA  would  Hke  to  solicit 
comments  to: 


NESHAP  Subpart  C:  Beryllium 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  extraction 
plants,  foundries,  incineratora. 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptioos 
used;  ^ 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic.  mechaniMl,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 
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Burden  Statement:  The  only 
recordkeeping  and  reporting 
requirements  imder  this  regulation  are 
associated  with  the  initial  performance 
lest.  This  is  a  one-time-only 
demonstration  at  start-up  that  a  source's 
emissions  are  below  the  limit  of  10 
grams  of  beryllium  per  24-hour  period. 
Such  a  demonstration  is  required  only 
of  new  sources  and  those  that  have 
modified,  reconstructed,  or  otherwise 
altered  their  operations.  It  is  estimated 
that  three  such  sources  will  come  on 
line  over  the  next  three  years  (one 
facility  per  year).  These  new,  modified, 
or  reconstructed  facilities  must  submit 
initial  notifications  of  construction, 
anticipated  date  of  start-up,  actual  start- 
up date,  and  the  date  and  results  of  the 
initial  performance  test.  It  is  expected 
that  the  notifications  (total  of  4)  would 
take  two  hours  each  to  prepare:  the 
initial  performance  test  would  take  24 
hours  to  conduct;  and  it  would  take  4 
hours  to  complete  the  performance  test 
report.  The  burden  for  each  new  source 
would  therefore  be  36  hours.  The  total 
aiuiual  cost  associated  with  this 
information  collection  would  be  $1,292, 
based  on  a  technical  wage  rate  of  S35.89 
per  hour  ($17.09  per  hour  -t- 110% 
overhead).  This  estimate  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

NESHAP  Subpart  F:  Vinyl  Chloriik 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  exhaust  gases 
and  oxychlorination  vents  at  ethylene 
dichloride  (EIX:)  plants;  exhaust  gases 
at  vinyl  chloride  monomer  (VCM) 
plants;  and  exhaust  gases,  reactor 
opening  losses,  manual  vent  valves,  and 
stripping  residuals  at  polyvinyl  chloride 
(PVC)  plants.  The  standards  also  apply 
to  relief  valves  and  fugitive  emission 
sources  at  all  three  types  of  plants. 

Title:  NESHAP  Subpart  F:  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  for  Vinyl  Chloride,  OMB 
Control  Number  2060-0071,  expiration 
6/30/98. 

Abstract:  The  owner/operator  must 
make  the  following  one-time-only 


reports:  application  for  approval  of 
construction  or  modification; 
notification  of  startup;  application  of 
waiver  of  testing  (if  desired  by  source); 
application  for  equivalency  (if  desired 
by  source);  and  an  initial  report.  The 
initial  report  includes  a  list  of  the 
equipment  installed  for  compliance,  a 
description  of  the  physical  and 
functional  characteristics  of  each  piece 
of  equipment,  a  description  of  the 
methods  which  have  bieen  incorporated 
into  the  standard  operation  procedures 
for  measuring  or  calculating  emissions, 
and  a  statement  that  the  equipment  and 
procedures  are  in  place  and  are  being 
used.  Generally,  the  one-time-only 
reports  are  required  of  all  sources 
subject  to  NESHAP^  The  record  keeping 
and  other  reporting  requirements,  are 
specific  to  this  NESHAP.  To  fulfill  the 
record  keeping  requirement,  sources 
detect  leaks  in  accordance  with  an 
approved  leak  detection  and  elimination 
program,  which  generally  consists  of  an 
area  VC  monitoring  system  and  a 
portable  hydrocarbon  detector  to  find 
small  leaks  of  VC  and  to  pinpoint  major 
VC  leaks  indicated  by  the  area  system. 
Action  taken  to  repair  leaks  must  also  be 
recorded  and  kept  on  file.  Excess  stack 
emissions  are  generally  recorded 
automatically  by  a  continuous  emission 
monitor.  Reactor  operation  parameters 
(temperature  and  pressure)  are  also 
recorded  automatically  by  a  device  that 
continuously  monitors  these 
parameters.  Owners  and  operators  are 
also  required  to  submit  quarterly  reports 
of  reactor  opening  losses  (PVC  plants 
only),  stripping  residuals  (PVC  plants 
only),  and  excess  emissions.  They  are 
also  required  to  report  within  10  days  of 
each  relief  valve  discharge  and  manual 
vent  valve  discharge.  The  information 
generated  by  the  monitoring,  record 
keeping  and  reporting  requirements 
described  above  is  issued  by  the  Agency 
to  ensure  that  facilities  affected  by  the 
NESHAP  continue  to  operate  the  control 
equipment  and  use  proper  practices  to 
achieve  compliance  with  NESHAP. 
Notification  startup  indicates 
enforcement  personnel  when  a  new 
facility  has  been  constructed  and  is  thus 
subject  to  the  standards.  If  information 
required  by  the  standards  were  not 
collected,  the  Agency  would  have  no 
means  for  ensuring  that  compliance 
with  the  NESHAP  is  achieved  and 
maintained  by  the  sources  subject  to  the 
regulation.  EPA  uses  this  information  to 
directly  determine  the  compliance 
status  of  sources  in  lieu  of  on-site 
surveillance.  The  burden  to  respondents 
has  been  minimized  by  requiring  the 
collection  of  only  that  information 
which  the  Agency  considers  essential 


that  PVC,  EDC,  and  VCM  plants  are 
properly  maintained  and  operated  on  a 
continuous  basis.  Certain  reports 
required  by  State  or  local  agencies  may 
duplicate  information  required  by  the 
reconmiended  standards.  In  such  cases, 
a  copy  of  the  report  submitted  to  the 
State  or  local  agency  can  be  sent  to  the 
Administrator  in  lieu  of  the  report 
required  by  the  recommended  standard. 
An  Agency  may  not  conduct  or  sponsor, 
and  a  (>erson  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  255  hoiu«  per 
reporting  response  and  1.25  hoxxis  for 
recordkeeping.  To  minimize  the  biuden, 
much  of  the  information  the  EPA  would 
need  to  determine  compliance  is 
recorded  and  stored  at  the  facility. 
Minimal  reporting  is  necessary  unless  a 
violation  occiirs.  Owners  or  operators  of 
the  affected  facilities  described  must 
make  the  following  one-time-only 
reports:  application  of  construction  or 
reconstruction,  2  hours;  notification  of 
the  anticipated  and  actual  dates  of 
startup  2  hours;  application  for  waiver 
of  testing,  8  hours;  application  of 
equivalency,  40  hours;  initial  report,  24 
hours;  quarterly  report,  50  hours;  MW/ 
RVD  report,  8  hours;  initial  performance 
test,  60  hours.  It  is  assumed  20%  of 
performance  tests  will  be  repeated  due 
to  failure.  Owners  or  operators  are  also 
required  to  maintain  records  of  the 
occurrence  and  duration  of  any  startup, 
shutdown,  or  malfunction  in  the 
operation  of  an  affected  facility. 

Specific  vinyl  chloride  recordkeeping 
includes  records  of  reactor  parametera 
and  emissions,  .25  hour.  It  is  assumed 
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the  plant  operates  365  days  a  year. 
Records  of  leaks  detected  is  one  hour 
per  week.  Recordkeeping  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requiremente;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
iiiformation;  and  transmit  or  otherwise 
disclose  the  information. 


MACT  Subpart  W:  Epoxy  Resins  and 
Non-Nylon  Polyamides 

Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture  polymers  and  resins  from 
epidilorohydrin. 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Epoxy 
Resins  Production  and  Non-Nylon 
Polyamides  ProducUon,  Information 
Collection  Request,  OMB  control 
number  2060-0290,  expires  July  31 
1998.  >    J      ' 

Abstract:  This  ICR  contains 
recordkeeping  and  reporting 
requirements  that  are  mandatory  for 
compliance  with  40  CFR  Part  63,1-15, 
Subpart  H,  and  63.520  -528,  Subpart  W. 
hazardous  air  pollutants  from  process 
vents,  storage  vessels,  waste  water 
systems  and  equipment  leaks.  The 
standards  require  recordkeeping  and 
reporting  to  document  process 
information  related  to  the  source's 
ability  to  comply  with  the  standards. 
This  information  is  used  by  the  Agency 
to  identify  sources  subject  to  the 
standards  and  to  insiue  that  the 
maximum  achievable  control  is  being 
properly  applied.  Respondents  are 
owrners  or  operators  of  new  and  existing 
facilities  that  manufacture  polymers  and 
resins  from  epichlorohydrin.  Source 
categories  include  basic  liquid  epoxy 
resin  (BLR)  producers  and 
epichlorohydrin-modified  non-nylon 
polyamide  resins  also  known  as  wet 
strength  resins  (WSR). 

SecUon  112  of  the  Clean  Air  Act,  as 
amended  in  1990,  requires  that  EPA 
establish  standards  to  limit  emissions  of 
hazardous  air  pollutants  (HAPs)  from 
stationary  sources.  The  sources  subject 
to  these  provisions  emit  the  HAPs 
epichlorohydrin.  and  in  lesser  amounts, 
hydrochloric  acid  and  methanol.  In  the 
Administrator's  judgment,  hazardous  air 
pollutant  (HAP)  emissions  in  this 


industry  cause  or  contribute  to  air 
pollution  that  may  be  reasonably 
anticipated  to  endanger  public  health  or 
welfare.  Therefore,  NESHAPs  have  been 
promulgated  for  this  source  category  as 
required  under  section  112  of  the  Clean 
Air  Act. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utiUty; 

(ii)  Evaluate  the  acaincy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  There  are 
approximately  thirteen  facilities  which 
must  comply  with  these  provisions, 
three  are  plants  that  produce  basic 
liquid  epoxy  resins  and  ten  are 
producera  of  wet  strength  resins.  The 
growth  rate  for  this  industry  is  so  low 
that  no  new  plants  are  expected  in  the 
next  three  years.  The  average  burden  per 
Cacilify  per  year  is  estimated  to  be  1483 
hours.  This  includes  1050  hours  for 
daily  wastewater  monitoring,  and 
additional  hours  for  record-keeping, 
reporting  and  notifications  related  to 
compliance  status,  leak  detection  and 
repair,  startup/shutdown  and 
malfunction  events,  process  changes, 
emissions  exceedances,  and 
construction/reconstruction  and 
startups.  Because  this  is  not  a  new 
information  collection,  it  assumes  that 
most  facilities  will  have  already 
developed  the  record-keeping  and 
reporting  mechanisms  to  maintain  and 
report  the  required  data  except  for 
process  additions  or  changes. 

MACT  Subpart  X:  Secondary  Lead 
Smelters 


that  operate  furnaces  to  reduce  scrap 
lead  metal  and  lead  compounds  to 
elemental  lead. 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)— 
Secondary  Lead  Smelters  (OMB  Control 
Number  2060-0296;  expiration  date 
March  30,  1998) 

Abstract:  The  EPA  is  required  under 
Section  112(d)  of  the  1990  Clean  Air 
Act.  to  regulate  emissions  of  189 
hazardous  air  pollutants  (HAPs).  The 
pollutants  emitted  from  secondary  lead 
smelters  include  both  metal  and  organic 
HAPs  identified  in  this  list  of  189 
pollutants.  In  the  Administrator's 
judgment,  such  emissions  cause  or 
contribute  significandy  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health.  Consequently, 
NESHAP  for  this  source  category  were' 
promulgated  on  June  23.  1995. 

Certain  records  and  reports  are 
necessary  to  enable  the  Administrator  to 
identify  sources  subject  to  the  standard 
and  to  ensure  that  the  standard,  which 
is  based  on  maximum  achievable 
control  technology  (MACT).  is  being 
achieved.  The  information  will  be  used 
by  Agency  enforcement  personnel  to:  (1) 
identify  sources  subject  to  the  standard; 
(2)  ensure  that  MACT  is  being  properiy 
applied;  (3)  ensure  that  emission  control 
devices  are  being  properiy  operated  and 
maintained  on  a  continuous  basis  to 
reduce  HAP  emissions  from  furnaces 
and  process  fugitive  sources;  and  (4) 
ensure  that  fugitive  dust  controls  are 
being  fully  implemented.  In  the  absence 
of  such  information  collection 
requirements,  enforcement  personnel 
would  be  unable  to  determine  whether 
the  standards  are  being  met  on  a 
continuous  basis,  as  required  by  the 
Clean  Air  Act.  An  Agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  contrtjl  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9. 

The  EPA  woidd  like  to  solicit 
comments  to: 


Supplementary  Information 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  owners  or 
operators  of  secondary  lead  smelters 


(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utiUty; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
vaUdity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utiUty,  and  clarity 
of  the  information  to  be  collected:  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  electronic,  mechanical,  or  other 
technological  collection  techniques  or  other 
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forms  of  information  technology,  e.g.. 
pennitting  electronic  submission  of 
respwnses. 

Burden  Statement:  There  are  23 
sources  oirrently  subject  to  this 
standard,  and  no  additional  sources  are 
anticipated  during  the  next  three  years. 
Since  most  of  the  reporting 
requirements  are  one-time-only 
activities  for  new  sources,  these  will  not 
apply  to  the  23  existing  facilities  and 
consequently,  have  not  been  included  in 
estimating  the  respondent  burden  for 
this  ICR.  The  total  annual  burden  for  all 
recordkeeping  and  monitoring 
requirements  plus  the  preparation  of 
semi-annual  reports  is  estimated  to  be 
5,686  hours  technical,  285  hours 
managerial,  and  568  hours  clerical.  The 
total  annual  cost  associated  with  this 
ICR  is  $231,561  or  approximately 
$10,000  per  facility  per  year.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  November  25. 1997. 
Elaine  G.  Stanley, 
Director,  Office  of  Compliance. 
IFR  Doc  97-31575  Filed  12-1-97;  8:45  am) 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-59eO-e] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

AQBCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

SUMMARY:  In  accordance,  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
(Act).  42  U.S.C.  7413(g),  notice  is  hereby 
given  of  a  proposed  partial  consent 
decree,  which  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Columbia  by  the  United 
States  Environmental  Protection  Agency 


(EPA)  on  November  19, 1997.  to  address 
a  lawsuit  filed  by  the  Sierra  Club.  This 
lawsuit,  which  was  filed  pursuant  to 
section  304(a)  of  the  Act,  42  U.S.C. 
7604(a).  concerns,  among  other  things. 
EPA's  alleged  failure  to  meet  a 
mandatory  deadline  under  section 
112(f)(1)  of  the  Act,  42  U.S.C.  7412(f)(1). 
Section  112(f)(1)  of  the  Act  relates  to  a 
report  to  Congress  on  the  risk  to  public 
health  remaining,  or  likely  to  remain, 
from  sources  subject  to  hazardous  air 
pollutant  regulation  under  section  112 
of  the  Act.  42  U.S.C.  7412,  after  the 
application  of  technology-based 
standards  under  section  112(d)  of  the 
Act,  42  U.S.C.  7412(d).  The  proposed 
partial  consent  decree  provides  that  no 
later  than  March  24.  1998.  the 
Administrator  shall  sign  a  notice  of 
availability  of  the  proposed  report,  and 
that  no  later  than  February  1, 1999,  the 
Administrator  shall  sign  the  letter 
transmitting  the  final  report  to  Congress. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
partial  consent  decree  from  persons  who 
were  not  named  as  parties  or 
intervenors  to  the  litigation  in  question. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  partial  consent  decree  if  the 
comments  disclose  facts  or 
circumstances  that  indicate  that  such 
consent  is  inappropriate,  improper, 
inadequate,  or  inconsistent  with  the 
requirements  of  the  Act.  Unless  EPA  or 
the  Department  of  Justice  determines, 
following  the  comment  period,  that 
consent  is  inappropriate,  the  final 
partial  consent  decree  will  establish  the 
deadlines  listed  above  for  specific 
actions  under  section  112(f)(1)  of  the 
Act. 

A  copy  of  the  proposed  partial 
consent  decree  was  lodged  with  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Cohunbia  on 
November  19, 1997.  Copies  are  also 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  DC  20460.  (202)  260-7606. 
Written  comments  should  be  sent  to 
Diane  E.  McConkey  at  the  address  above 
and  must  be  submitted  on  or  before 
January  2, 1998. 

Dated:  November  24, 1997. 
Soolt  C  Falton« 

Acting  Genera]  Counsel. 

[FR  Doc.  97-31571  Filed  12-1-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-00514;  FRL-6759-4] 

Pesticide  Environmental  Stewards'hip 
Program  Regional  Workshops;  Open 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

summary:  The  Pesticide  Environmental 
Stewardship  Program  (PESP)  is  a 
voluntary  partnership  between  the 
pesticide  user  community  and  EPA. 
EPA.  in  conjunction  with  the  National 
Foundation  for  IPM  Education,  will 
hold  two  meetings  in  December  to  allow 
PESP  members  to  discxiss  pesticide  risk 
reduction  issues  of  common  interest  and 
to  exchange  ideas  on  risk  reduction 
techniques.  Further,  the  meetings  will 
serve  as  an  introduction  to  PESP  for 
organizations  considering  membership 
and  for  other  parties  interested  in 
pesticide  risk  reduction.  Both  meetings 
are  open  to  the  public. 

DATES:  The  meetings  will  be  held  on 
December  4, 1997.  from  8:30  a.m.  to  6 
p.m  and  December  8. 1997,  from  8:30 
a.m  to  6  p.m. 

ADDRESSES:  The  meeting  on  December  4 
will  be  held  at  Skamania  Lodge, 
Stevenson,  WA.  The  meeting  on 
December  8  will  be  held  at  the 
University  Club.  University  of 
California.  Davis,  CA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Frank  W.  Ellis.  Jr..  Office  of 
Pesticide  Programs  (7501 W), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  floor,  2800  Crystal 
Drive,  Arlington,  VA,  703-308-8107;  e- 
mail:  ellis.fr^k@epamail.epa.gov. 


SUPPLEMBfTARY  INFORMATION:  Begun  in 
1994  with  23  charter  partners,  PESP  has 
grown  to  include  77  partners 
encompassing  interests  as  diverse  as 
almond  growers  in  California,  villages 
in  the  Northeast  and  utility  rights-of- 
way  managers  throughout  the  coimtry 
and  15  supporters  encompassing 
interests  as  diverse  as  major  food 
processors  and  stormwater  management 
agencies.  Partner  organizations 


represent  pesticide  users.  Supporter 
organizations  influence  pesticide  use  or 
have  an  interest  in  pesticide  issues. 

In  1996,  a  National  PESP  Workshop 
was  held  in  the  Washington,  DC  area.  At 
that  workshop,  many  participants 
suggested  that  regional  workshops  be 
held  to  provide  for  more  one-on-one 
contact  between  members  in  smaller 
groups.  These  workshops  are  in 
response  to  that  request.  The  Agency 
anticipates  holding  additional  regional 
workshops  in  the  futxu^. 

Topics  to  be  discussed  at  the 
workshops  include:  The  development 
and  implementation  of  risk  reduction 
strategies;  results  frt)m  funded  PESP 
projects;  and  the  PESP  grant  process. 
There  will  be  time  for  open  discussion 
among  the  participants.  A  separate 
session  will  be  held  immediately 
following  the  general  session  for  any 
organizations  interested  in  joining  the 
program. 


contact  Crystal  Rodgers  of  EPA's  Office 
of  Ground  Water  and  Drinking  Water  at 
(202)  26(M)676  or  by  e-mail  at 
rodgers.crystal@epamail.epa.gov. 

Dated:  November  25. 1997. 
Cynthia  C  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinkins 
Water.  ^ 

IFR  Doc.  97-31572  FUed  12-1-97;  8:45  am] 
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Dated:  November  25, 1997. 
OonaM  G.  Barnes. 

Staff  Director,  Science  Advisory  Board. 
(PR  Doc.  97-31577  FUed  12-1-97;  8:45  am] 
BIUJNQ  CODE  a6a»-80-P 


ListofSul^ects 

Environmental  protection. 
Dated:  November  25. 1997. 

Janet  L.  Andenen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  ffice  of  Pesticide 
Programs. 

(FR  Doc.  97-31735  Filed  12-1-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

CFRL-6930-7] 

Notice  Of  Public  Meeting  on  Drinking 
Water  Analytical  M«ti>ods 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  holding  a  public  meeting  on 
December  16,  1997.  for  the  purpose  of 
summarizing  the  findings  and  other 
information  discussed  during  the 
Protozoan  Method  Development 
Workshop  held  on  October  20-22  in 
Arlington,  VA.  EPA  will  present  its 
programmatic  and  regulatory  needs  for 
improved  protozoan  methods,  describe 
a  possible  approach  for  defining  method 
performance  criteria,  present  current 
status  on  the  development  of  an 
improved  near-term  Cryptosporidium 
analytical  method,  and  discuss  possible 
methods  that  may  be  available  for  future 
regulations. 

EPA  is  inviting  all  interested  members 
of  the  public  to  attend  the  meeting, 
which  will  be  held  at  RESOLVE,  1255 
23rd  Street.  NW.  Suite  275.  Washington, 
D.C.  For  further  information  regarding 
agenda  or  other  aspects  of  the  meeting, 
members  of  the  public  are  requested  to 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-«931-1] 

Science  Advisory  Board;  Notification 
of  Public  Teleconference  Meeting 

December  18, 1997. 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB)  Executive 
Committee,  will  conduct  a  public 
teleconference  meeting  on  Thursday, 
December  18, 1997,  between  the  hours 
of  12:00  and  2:00  pm,  Eastern  Time.  The 
meeting  will  be  coordinated  through  a 
conference  call  connection  in  Room 
2103  of  the  Mall  at  the  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington.  DC  20460.  The  public  is 
welcome  to  attend  the  meeting 
physically  or  through  a  telephonic  link. 
Additional  instructions  about  how  to 
participate  in  the  conference  call  can  be 
obtained  by  calling  Ms.  Priscilla  Tillery- 
Gadson  at  (202)  260-8414  by  December 
12, 1997. 

In  this  meeting  the  Executive 
Committee  plans  to  review  reports  from 
several  of  its  Committees.  Expected 
reports  include:  (1)  Environmental 
Engineering  Committee  (EEC)— a) 
Review  of  the  Toxic  Release  Inventory; 
and  b)  Review  of  the  Waste  Research 
Strategy;  (2)  Ecological  Processes  and 
Effects  Committee  (EPEC)— Review  of 
the  Ecological  Research  Strategy.  Please 
contact  Ms.  Tillery-Gadson  a  week  prior 
to  the  meeting  to  confirm  that  a  given 
report  will  be  reviewed. 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  wishing  to  submit  comments 
should  contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Official  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400).  U.S.  Environmental 
Protection  Agency.  Washington  DC 
20460;  telephone  (202)  260-4126;  FAX 
(202)  260-9232;  and  via  the  INTERNET 
at  bame8.don@epamail.epa.gov.  Copies 
of  the  relevant  documents  are  available 
from  the  same  source. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50e36:  FRL-6758-»l 

Receipt  of  an  Application  for  an 
Experimental  Use  Pennit;  Genetically 
Engineered  Microbial  Pesticide 

AQBICY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  This  notice  announces  receipt 
of  an  application  (EUP  No.  524-EUP-II) 
from  Monsanto  Company  requesting  an 
experimental  use  permit  for  a 
genetically  engineered  microbial  plant- 
pesticide  CryL\(c)  expressed  in  tomato 
plant  cells.  The  Agency  has  determined 
that  the  application  may  be  of  regional 
and  national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
Agency  is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  January  2, 1998. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docketdepamail.epa.gov.  Follow  the 
instructions  under  Unit  n.  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  Vii;ginia  address 
given  above,  from  8:30  ajn.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 


I£iu±.j 
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FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Willie  H.  Nelson.  PM  90. 
Biopesticides  and  Pollution  Prevention 
Division  (751 IW),  Office  of  Pesticide 
Programs,  Envii;pnniental  Protection 
Agency,  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  5th  floor 
CS  #1,  2805  Crystal  Drive,  Arlington. 
VA,  telephone:  (703)  308-8682,  e-mail: 
nelson.willie@epamail.epa.gov. 
SUPf>1.£MENTARY  INFORMATION: 

I.  Background 

EPA  has  received  an  application  from 
Monsanto  Company  of  St.  Louis 
Missouri  for  an  experimental  use  permit 
(EUP).  This  EUP  application  is  assigned 
EUP  No.  524-EUP-n.  The  proposed 
experiment  involves  the  field  testing  of 
the  transgenic  plant-pesticide  CrylA(c) 
expressed  in  tomato  plant  cells.  The 
program  will  involve  field  testing  of  a 
maximum  of  500  acres  of  transgenic 
plantings  in  California,  Florida,  Georgia, 
and  Puerto  Rico.  CrylA(c)  is  currenUy 
registered  for  use  on  cotton  (EPA 
registration  number  524-478).  CrylA(c) 
is  currenUy  exempted  &om  the 
requirements  of  a  tolerance  under  40 
CFR  180.1154  and  180.1155;  therefore,  a 
tolerance  exemption  is  not  needed  for 
this  product. 

Testing  will  be  conducted  in  the 
following  states:  California,  Florida, 
Georgia,  and  Puerto  Rico.  The  purpose 
of  this  EUP  is  to  test  the  efficacy  of  this 
active  ingredient  against  target  pests, 
conduct  research  for  the  better 
understanding  of  resistance 
management,  development  of  IPM 
logistics,  evaluate  agronomic 
performance  and  continue  plant 
breeding  activities,  and  test  marking 
potential  of  the  fruit.  The  total  acreage 
testing  will  be  no  more  than  500,  and 
only  a  maximum  of  138.9  grams  of  the 
active  ingredient  CrylA(c)  will  be 
shipped,  in  the  form  of  tomato  seed 
and/or  transplants. 

Plantings  grown  for  agronomic 
evaluation  will  be  sold  to  processors. 
Seeds  will  be  saved  for  future  research 
or  planting  by  Monsanto. 

n.  Public  Record  and  Electronic 
Submissiona 

The  official  record  for  this  action,  as 
well  as  the  public  version,  has  been 
established  for  this  action  under  docket 
control  number  "OPP-50836" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 


excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  dociunent. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-aocket^painail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1/6.1  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  "OPP- 
50836."  Electronic  comments  on  this 
document  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 

Dated:  November  21, 1997. 
jsast  L>  Anaemn. 
Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(PR  Doc.  97-31550  Filed  12-1-97:  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Submitted  to  0MB  for 
Ravlaw  and  Approval 

November  24.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  teclmology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  January  2,  1998. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  234,  1919  M  St.. 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboleyOfcc.gov. 

SUPPLEMENTARY  INFORMATION: 

0^4B  Control  No.:  3060-0192. 

Title:  Section  87.103.  Posting  station 
license. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Businesses  or  other  for 
profit;  individuals  or  households;  not- 
for-profit  institutions;  state,  local,  or 
tribal  governments. 

Number  of  Respondents:  47,800. 

Estimated  Time  Per  Response:  0.25 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  1 1 ,950  hours. 

Needs  and  Uses:  The  recordkeeping 
requirement  contained  in  Section 
87.103  is  necessary  to  demonstrate  that 
all  transmitters  in  the  Aviation  Service 
are  properly  licensed  in  accordance 
with  the  requirements  of  Section  301  of 
the  Communications  Act  of  1934,  as 
amended.  The  information  is  used  by 
the  FCC  Compliance  and  Information 
Bureau  personnel  during  inspections 
and  investigations  to  insure  the 
particular  station  is  licensed  and 
operated  in  compliance  with  applicable 
rules,  statutes,  and  treaties.  In  the  case 
of  aircraft  stations,  the  information  may 
be  utilized  for  similar  purposes  by 
appropriate  representatives  of  foreign 
governments  when  the  aircraft  is  . 
operated  in  foreign  nations. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

|FR  Doc.  97-31471  Filed  12-1-97;  8:45  am) 
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FEDERAL  ELECTION  COMMISSION 
[Notice  1997-16] 

Filing  Dates  for  the  Callfomia  Special 
Election 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  filing  dates  for  special 
election. 


SUMMARY:  California  has  scheduled  a 
special  election  on  January  13,  1998,  to 
fill  the  U.S.  House  seat  in  the  Twenty- 
Second  Congressional  District  held  by 
the  late  Congressman  Walter  Capps. 
Should  no  candidate  achieve  a  majority 
vote,  a  Special  Runoff  Election  will  be 
held  on  March  10,  1998,  among  the  top 
vote-getters  of  each  qualified  political 
party,  including  qualified  independent 
candidates. 

Committees  required  to  file  reports  in 
connection  with  the  Special  General 
Election  on  January  13  should  file  a  12- 
day  Pre-General  Election  Report  on 
January  2,  1998.  Committees  required  to 
file  reports  in  connection  with  both  the 
Special  General  and  Special  Runoff 
Election  must  file  a  12-day  Pre-General 
Election  Report  on  January  2,  a  Year- 


End  Report  on  January  31,  a  Pre-Rimoff 
Report  on  February  26,  and  a 
consolidated  Post-Runoff  &  April 
Quarterly  Report  on  April  9,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobby  Werfel,  Information  Division, 
999  E  Street,  N.W..  Washington,  DC 
20463,  Telephone:  (202)  219-3420;  Toll 
Free  (800) 424-9530. 

SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  who  participate  in  the 
California  Special  General  and  Special 
Runoff  Elections  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  these  elections 
shall  file  a  12-day  Pre-General  Report  on 
January  2,  1998,  with  coverage  dates 
torn  the  close  of  the  last  report  filed,  or 
the  day  of  the  committee's  first  activity, 
whichever  is  later,  through  December 
24, 1997;  a  Year-End  Report  on  January 
31,  1998,  with  coverage  dates  from 
December  25  through  December  31, 
1997;  a  Pre-Runoff  Report  on  February 
26, 1998,  with  coverage  dates  from 
January  1  through  February  18,  1998; 
and  a  consolidated  Post-Runoff  &  April 
Quarterly  Report  on  April  9,  1998,  with 


Calendar  of  Reporting  Dates  for  California  Special  Election 


coverage  dates  bom  February  19 
through  March  31, 1998. 

All  principal  campaign  committees  of 
candidates  in  the  Special  General 
Election  only  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  the  Special 
General  Election  shall  file  a  12-day  Pre- 
General  Report  on  January  2,  with 
coverage  dates  bom  the  close  of  the  last 
report  filed,  or  the  date  of  the 
committee's  first  activity,  whichever  is 
later,  through  December  24;  a  Year-End 
Report  on  January  31,  with  coverage 
dates  from  December  25  through 
December  31;  and  a  Post-General  Report 
on  February  12.  with  coverage  dates 
from  January  1  through  February  2, 
1998. 

All  political  committees  not  filing 
monthly  which  support  candidates  in 
the  Special  Runoff  on/y  shall  file  a  12- 
day  Pre-Runoff  Report  on  February  26, 
with  coverage  dates  from  the  last  report 
filed  or  the  date  of  the  committee's  first 
activity,  whichever  is  later,  through 
February  18,  and  a  consolidated  Post- 
Runoff  &  April  Quarterly  Report  on 
April  9,  with  coverage  dates  bom 
February  19  through  March  31, 1998. 


Report 


Close  of 
books' 


If  Only  the  Special  General  Is  Held  (01/13«8).  Commitlaes  Must  RIe: 


Reg./cert. 
maiting  date^ 


Filing  date 


Pre-General 

Year-End  

Post-General 


12/24«7 
12/31/97 
02/02/98 


12/29«7 
01/31/98 
02/12/98 


N  TWO  Elections  Ars  HeM,  But  a  Commmss  Is  Invotved  Only  in  ths  Special  General 
(01/13m)  -I— — 


301/08/96 
01/31/96 
02/12/96 


Pre-General 
Year-End  .... 


12/24/97 
12/31/97 


12/29/97 
01/31/96 


Cnmmitlsss  Invotved  in  ihe  Spedat  General  <01/I3«e)  awl  Special  Runoff  (03/13/98)  Muet  nie 


301/D2m 
01/31/98 


Pre-General 

Year-End  ;. J 

Pre-RunoW  

Post-Runoff  and  /Vpril  Quaiterly* 


12/24/97 
12/31/97 
02/18/96 
03/31/96 


12/29/97 
01/31/98 
02/23/98 
04/09/96 


Commitlses  Involved  in  the  Special  Runoff  (03/1(V9e)  Only  Must  FHs 


301/02/98 
01/31/96 
02/26/98 
04/09/96 


Pre-Runoff 

Post-Runoff  and  /Kpril  Quarterly^ 


02/18/96 
03/31/96 


02/23/96 
04A»/98 


02/26/96 
04A)9/96 


b^JSr^ffSi^rore  SnSe^  K:?:JJ«  '^  "^  '^  ^  ^'  «--*"««■  "  ^  «>nvn«ee  has  fi^  no  previous  reports,  the  period 
-Commrttees  should  f,le  a  consolKlated  Post-Runoff  and  April  Quarterly  Report  by  the  filing  diSI^^of  the  Post-Runoff  Report. 


)oaa  D.  Aiksns. 

Vice  Chairman.  Federal  Election  Commission. 
[FR  Doc.  97-31464  Filed  12-1-97;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 


agreement(s)  under  thfi  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W..  Room  962. 
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Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington,  DC  20573.  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-011279-005. 

Title:  Caribbean  and  Central  America 
Discussion  Agreement. 

Parties: 

Central  America  Discussion 
Agreement 

Soutneastem  Caribbean  Discussion 
Agreement 

Hispaniola  Discussion  Agreement 

U.S. /Jamaica  Discussion  Agreement 

Venezuela  American  Maritime 
Association 

Caribbean  Shipowners  Association 

Aruba  Bonaire  Curacao  Liner 
Association 

Inter-American  Freight  Conference 

Venezuelan  Discussion  Agreement 

Puerto  Rico/Caribbean  Discussion 
Agreement 

Synopsis:  The  proposed  modification 
changes  the  name  of  the  Agreement  to 
the  Western  Hemisphere  EHscussion 
Agreement,  expands  the  Agreement's 
geographic  scope  to  include  South 
America,  deletes  the  Panam  discussion 
Agreement  as  a  party,  and  adds  both  the 
Inter- American  Freight  Conference  and 
the  Venezuela  Discussion  Agreement  as 
parties  to  the  Agreement. 

Agreement  No.:  206-011596. 

Title:  APL/MOL/HMM  Reciprocal 
Slot  Exchange  Agreement. 

Forties; 

American  President  Lines,  Ltd. 
("APL") 

Hyundai  Merchant  Marine  Co.,  Ltd. 
("HMM") 

Mitsui  O.S.K.  Lines.  Ltd.  ("MOL") 

Synopsis:  The  proposed  Agreement 
authorizes  HMM  to  use  up  to  an 
annualized  average  of  6000  TEUs  of 
space  per  week  on  vessels  operated  by 
either  APL  or  MOL,  and  for  APL  and 
MOL  to  use  up  to  an  annualized  average 
of  7000  TEUs  per  week  on  vessels 
operated  by  HMM  in  the  trade  between 
the  Pacific  Coast  of  the  United  States 
and  the  Far  East.  The  parties  may  also 
interchange  empty  containers  and  agree 
upon  sailing  schedules,  service 
frequency  and  the  number,  type  and 
size  of  vessels  to  be  used. 

Agreement  No.:  232-011597. 

Title:  CAGEMA  Gulf  Express  Slot 
Charter  Agreement. 

Parties: 

Caribbean  General  Maritime  Ltd. 
("CAGEMA") 

Compagnie  Maritime  D'Affretement 
("CMA") 

Synopsis:  The  proposed  Agreement 
would  permit  CAG^^  to  charter  space 


to  CMA  in  the  trade  between  U.S.  South 
Atlfmtic  and  Gulf  ports,  and  inland 
points  via  such  ports,  and  Freeport,  the 
Bahamas.  The  parties  may  also  agree 
upon  the  type  and  size  of  vessels 
CAGEMA  will  operate  in  the  trade  as 
well  as  CAGEMA's  sailing  schedules, 
port  rotation,  and  ports  to  be  served. 
The  parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
Conunission. 

Dated:  November  25. 1997. 
foseph  C  Polking, 
Secietary. 
(PR  Doc  97-31490  Filed  12-1-97;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Fomvarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Conunission, 
Washington.  D.C.  20573. 
Frontier  International  Forwarders,  6073 
N.W.  167  Street.  Suite  C-10,  Miami, 
FL  33015,  Officer:  Leylani  del  Valle, 
Pi^ident 
Superior  Freight  Services,  Inc.,  2600 
East  81st  Street.  Bloomington,  MN 
55425,  Officere:  Todd  A.  Nelson, 
President;  Paul  J.  Goff.  Vice  President 
Wlmpex,  Inc..  2983  Center  Court.  Eagan, 
MN  551  Zn,  Officers:  Mark  Culley, 
President;  Chris  Mady,  Vice  President 
Globe  Express  Services.  Ltd..  3801-Fl 
Beam  Road,  Charlotte,  NC  28217, 
Officers:  Edouard  T.  Rassie,  President; 
Antoine  G.  Bikhazi.  Vice  President. 

Dated:  November  26. 1997. 
Joseph  C  PoUdng, 
Secretary. 
IFR  Doc.  97-31562  Filed  l2-l-«7;  8:45  am) 

BRJJNOCOOE  (TSO-ei-M 


FEDERAL  RESERVE  SYSTEM 

Fonmations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 


(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  othervkrise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29, 
1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Commimity  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Hoosac  Financial  Services,  Inc., 
North  Adams,  Massachusetts;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
North  Adams  Hoosac  Savings  Bank, 
North  Adams.  Massachusetts. 

B.  Federal  Reserve  Bank  of  New  York 
(Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045-0001: 

1.  SNB  Bancorp,  Pine  Plains.  New 
York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Stissing 
National  Bank  of  Pine  Plains.  Pine 
Plains,  New  York. 

2.  Millbrook  Bank  Systems,  Inc., 
Millbrook,  New  York;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Millbrook,  Millbrook.  New  York. 

3.  HUBCO,  Inc.,  Mahwah.  New  Jersey; 
to  merge  with  Poughkeepsie  Financial 
Corp..  Poughkeepsie.  New  Jersey,  and 
thereby  indirectly  acquire  Bank  of  The 
Hudson,  FSB,  Poughkeepsie.  New 
Jersey. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  90  Hennepin  Avenue, 
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P.O.  Box  291,  Minneapolis,  Minnesota 
55480-0291: 

1.  Glacier  Bancorp,  Inc.,  Kalispell, 
Montana:  to  acquire  100  percent  of  the 
voting  shares  of  Glacier  Bank.  Kalispell, 
Montana,  a  de  novo  bank.  In  addition, 
an  existing  subsidiary  of  Glacier 
Bancorp.  Inc..  Glacier  Bank,  FSB, 
Kalispell,  Montana,  will  be  merged  into 
Glacier  Bank  and  Glacier  Bank  will 
become  a  state  member  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  25, 1997. 
lenniier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-31468  Filed  12-1-97;  8:45  am] 
HUMQ  cooe  atio-m-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissibia  Nont>anking  Activities  or 
to  Acquire  Companias  that  are 
Engaged  in  Parmissibia  Nonbanking 
Acttvitias 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  RegulaUon  Y.  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.28  of  Regulation  Y  (12 
CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  December  15, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Credit  Commercial  de  France,  S.A., 
Paris,  France;  to  acquire  International 
Finance  Corporation,  Parjs,  France,  and 
thereby  engage  in  extending  credit  and 
servicing  loans,  pursuant  to  § 
225.28(b)(1)  of  the  Board's  RegulaUon  Y; 
activities  related  to  extending  credit, 
pursuant  to  §  225.28(b)(2)  of  the  Board's 


Regulation  Y;  financial  and  investment 
advisory  activities,  pursuant  to  § 
225.28(b)(6)  of  the  Board's  Regulation  Y 
agency  transactional  services  for 
customer  investments,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  RegulaUon  Y 
and  investment  transacUons  as 
principal,  pursuant  to  §  225.28(b)(8)  of 
the  Board's  RegulaUon  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  JMovember  25. 1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-31467  Filed  12-1-97;  8:45  am) 
BIUJNQ  CODE  6210-01 -F 


FEDERAL  TRADE  COMMISSION 

Submission  for  OMB  Raviaw; 
Comment  Raquast 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  NoUce. 


SUMMARY:  The  Federal  Trade 
Commission  (FTC  or  Conunission)  has 
submitted  informaUon  coUecUon 
requirements  associated  with  the  Mail 
or  Telephone  Order  Merchandise  Trade 
RegulaUon  Rule.  16  CFR  Part  435,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501-3520).  The  FTC 
previously  solicited  comments  frt)m  the 
public  concerning  these  information 
collection  requirements,  and  provided 
the  information  specified  in  5  CFR 
1320.5(a)(l)(iv).  62  FR  46498 
(September  3. 1997).  No  comments  were 
received.  The  current  OMB  clearance  for 
these  requirements  expires  on  December 
31,  1997.  The  FTC  has  requested  tiiat 
OMB  extend  the  PRA  clearance  through 
December  31,  2000. 

DATES:  Comments  must  be  filed  by 
January  2. 1998. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  3228.  Washington,  D.C.  20530. 
ATTN:  Edward  Clarke.  Desk  Officer  for 
the  Federal  Trade  Commission. 
Comments  may  also  be  sent  to  Elaine  W. 
Crockett,  Attorney,  Office  of  the  General 
Counsel,  Room  598,  6th  St.  and 
Pennsylvania  Ave.,  N.W.  20580, 
telephone:  (202)  326-2453;  fax:  (202) 
326-2477;  e-mail  ecrockettdftc.gov 


SUPPt^MENTARY  INFORMATKM: 

Title:  Mail  or  Telephone  Order 
Mochandiae  Trade  Regulation  Rule,  16 
CFR  Part  435— (OMB  Control  Nnmber 
3084-010e)-^xten8ion 

The  Mail  Order  Merchandise  Rule 
was  promulgated  in  1975  in  response  to 
consumer  complaints  that  many 
merchants  were  failing  to  ship  mail 
order  merchandise  on  time,  failing  to 
ship  at  all,  or  failing  to  provide  prompt 
refunds  for  unshipped  merchandise. 
The  Rule  took  effect  on  February  2, 
1976.  A  second  rulemaking  proceeding 
in  1993  demonstrated  that  the  delayed 
shipment  and  refund  problems  of  the 
mail  order  industry  were  also  being 
■    experienced  by  consumers  who  ordered 
merchandise  over  the  telephone.  The 
Commission  therefore  amended  the 
Rule,  effective  on  March  1,  1994,  to 
include  merchandise  ordered  by 
telephone,  including  by  fax  or  by 
computer  through  the  use  of  a  modem. 

Generally,  the  Rule  requires  a 
merchant  to:  (1)  have  a  reasonable  basis 
for  any  express  or  implied  shipment 
representation  made  in  soliciting  the 
sale;  (2)  ship  within  the  time  period 
promised,  and  if  no  time  period  is 
promised,  within  30  days;  (3)  notify  the 
consumer  and  obtain  the  consumer's 
consent  to  any  delay  in  shipment;  and 
(4)  make  prompt  and  full  refunds  when 
the  consumer  exercises  a  cancellation 
option  or  the  merchant  is  unable  to  meet 
the  Rule's  other  requirements. 

Under  the  notice  provisions  in  the 
Rule,  a  merchant  who  is  unable  to  ship 
within  the  promised  shipment  time  or 
30  days  must  notify  the  consumer  of  a 
revised  date  and  qf  his  or  her  right  to 
cancel  the  order  and  obtain  a  prompt 
refund.  Delays  beyond  the  revised 
shipment  date  also  trigger  a  notification 
requirement  to  consumers.  When  the 
Rule  requires  the  merchant  to  make  a 
refund  and  the  consumer  paid  by  credit 
card,  it  also  requires  the  merchant  to 
notify  the  consumer  either  that  any 
chai;ge  to  the  consumer's  charge  account 
will  be  reversed  or  that  the  merchant 
will  take  no  action  resulting  in  a. charge. 

Burden  statement:  In  its  1995  PRA 
submission  to  OMB,  the  FTC  estimated 
that  1,897  large  businesses  and  68,663 
small  businesses  were  covered  by  the 
Rule,  for  a  total  of  70,560  businesses.  As 
stated  in  the  agency's  1995  submission, 
the  conditional  nature  of  some  of  the 
Rule's  requirements  makes  it  difficult  to 
quantify  the  exact  PRA  burden 
involved.  Nonetheless,  the  agency 
estimated  that,  at  that  time,  70,560 
businesses  spent  an  average  of  229.78 
hours  per  year  on  compliance  with  the 
Rule,  for  a  total  estimate  of  16,213,300 
burden  hours.  In  the  September  3, 1997. 
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Federal  Register  notice,  we  calculated 
that  established  businesses  would  need 
150  hours  annually  toward  maintenance 
of  associated  computer  programs.  We 
have  now  reduced  that  figure  further 
after  determining  that  most  maintenance 
and  upkeep  of  computer  systems  would 
be  part  of  ordinary  business  practice  in 
the  industry.  The  OMB  regulation  that 
implements  the  PRA  defines  "burden" 
to  exclude  any  effort  that  would  be 
expended  regardless  of  any  regulatory 
requirement.  5  CFR  1320.3(b)(2). 

No  provisions  in  the  Mail  or 
Telephone  Order  Merchandise  Rule 
have  been  amended  or  changed  in  any 
manner.  All  of  the  Rule's  requirements 
relating  to  disclosure  and  notification 
remain  the  same.  We  have,  however, 
reduced  the  1995  total  burden  estimate 
for  the  following  reasons. 

Most  of  the  1995  estimated  burden 
hours  were  associated  with  one-time 
start  up  tasks  associated  with 
establishing  implementing  standard 
systems  and  processes.  This  is  because 
the  Rule  had  recently  been  amended  (in 
1994)  to  include  the  telephone  order 
industry.  The  mail  order  industry,  in 
contrast,  had  been  subject  to  the  basic 
provisions  of  the  Rule  since  1976.  Thus, 
most  of  the  230  burden  hours  that  we 
estimated  per  firm  related  to  the 
development  and  installation  of 
computer  systems  to  handle  telephone 
ordering,  and  not  to  the  maintenance  of 
such  systems. 

As  noted  above,  the  OMB  reguladon 
that  implements  the  PRA  defines 
"burden"  to  exclude  any  effort  that 
would  be  expended  regardless  of  any 
regulatory  requirement.  5  CFR 
1320.3(b)(2).  In  past  rulemaking 
proceedings,  industry'  trade  associations 
and  individual  witnesses  have  testified 
that  compliance  with  the  Rule  is  now 
mdely  regarded  by  direct  marketers  as 
being  good  business  practice.  The  Rule's 
notification  requirements  would  be 
followed  in  any  event  by  most 
merchants  to  meet  consumer 
expectations  with  respect  to  timely 
shipment,  notification  of  delay,  and 
prompt  and  full  refunds.  Providing 
consumers  with  notice  about  the  status 
of  their  orders  encourages  repeat 
purchase  behavior  that  is  essential  to 
the  survival  ofdirect  mail  or  telephone 
order  businesses. 

Also,  the  industry  is  highly 
automated;  notices  are  produced 
mechanically  and  little  labor  is 
involved.  Nonetheless,  even  for 
established  businesses,  there  may  be 
some  burden  attributable  strictly  to  the 
existence  of  the  rule.  For  example,  some 
merchants  rely  on  contractors  to  handle 
orders  and  must  therefore  monitor  how 
the  contractor  complies  with  the  Rule. 


This  entails  reviewing  consumer 
complaints  to  determine  whether 
appropriate  delay  notification  is  being 
provided.  The  Rule  allows  merchants  to 
use  as  much  or  as  little  time  as 
necessary  to  assure  that  notification  and 
disclosure  requirements  are  being  met. 
Companies  employ  a  broad  range  of 
energy,  time,  and  resources  for 
performing  these  tasks.  Also,  while 
established  companies  spend  some  time 
maintaining  existing  compliance ' 
systems,  their  expenditures  are  only  a 
fraction  of  those  by  new  businesses 
required  to  establish  entirely  new 
systems.  An  exact  figure  is  difficult  to 
quantify;  however,  based  on  staffs 
familiarity  with  the  industry,  we  have 
determined  that  the  average  among  the 
industry  is  unlikely  to  be  more  than  50 
hours  per  year. 

Staff  responsible  for  the  Rule  have 
also  estimated  that  approximately  1 ,000 
additional  companies  have  entered  the 
market  since  1995  (for  a  total  of  71,560 
incumbent  firms)  and  that,  due  to 
escalating  sales,  approximately  1,000 
new  companies  will  enter  the  market 
during  the  coming  year.  We  estimate 
that  these  1 .000  new  companies  will 
each  expend  230  hours  per  year  (the 
1995  figure  of  229.78  rounded  to  230)  to 
establish  compliance  measures 
associated  with  system  start-up, 
although  it  coidd  be  argued  once  again 
that  most  of  these  efforts  would  be 
undertaken  even  absent  the  Rule. 
Nonetheless,  we  have  estimated  the 
total  burden  imposed  by  the  disclosure 
and  notification  requirements  at 
approximately  3.808.000  hours 
(1,000x230=230,000)+ 
(71,560x50+3.578,000). 
Debra  A.  Valentine, 
Genera]  Counsel. 
|FR  Doc.  97-31728  Filed  12-1-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3000-0221] 

Proposed  Collection;  GSA  Board  of 
Contract  Appeals  Rules  Procedure 

AGENCY:  GSA  Board  of  Contivct  Appeals 

(GSBCA),  GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  reinstatement  to  a 
previously  approved  OMB  clearance 
(3090-0221). 

StAMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 


(OMB)  a  request  to  review  and  approve 
a  reinstatement  of  a  previously 
approved  information- collection 
requirement  concerning  GSA  Board  of 
Contract  Appeals  Rules  Procedure.  A 
request  for  public  comments  was 
published  at  62  FR  49518.  September 
22. 1997.  No  comments  were  received. 
DATES:  Comment  Due  Date:  January  2, 
1998. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  <this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer.  Room  3235, 
NEOB.  Washington,  DC  20503.  and  to 
Marjorie  Ashby.  General  Services 
AdministiBtion  (MVP).  1800  F  Street 
NW,  Washington.  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Pfunder,  Deputy  Chief 
Counsel,  GSA  Board  of  Contract 
Appeals,  (202)  501-0272. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  GSA  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  information  collection,  3090- 
0221.  concerning  the  GSA  Board  of 
Contract  Appeals  Rules  Procedure.  The 
GSBCA  requires  the  information 
collected  in  order  to  conduct 
proceedings  in  contract  appeals  and 
petitions,  and  cost  applications.  Parties 
include  those  persons  or  entities  filing 
appeals,  petitions,  and  cost 
applications,  and  government  agencies. 

B.  Annual  Reporting  Burden 

Respondents:  86;  annual  responses; 
86;  average  hours  per  response:  .20; 
burden  hours:  10.2. 

Copy  of  Proposal:  A  copy  of  this 
proposal  may  be  obtained  from  the  GSA 
Acquisition  Policy  Division  (MVP), 
Room  4011.  GSA  Building.  1800  F 
Street  NW,  Washington,  DC  20405,  or  by 
telephoning  (202)  501-3822,  or  by 
faxing  your  request  to  (202)  501-3341. 

Dated:  November  24. 1997. 
IdaNLUsUd. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 
[FR  Doc.  97-31487  Filed  12-1-97;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Meeting  of  the  Genetics 
Sut)commlttee,  National  Bloethlcs 
Advisory  Commission  (NBAC) 

summary:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2).  notice 
is  given  of  a  meeting  of  the  Genetics 
Subcommittee  of  the  National  Bioethics 
Advisory  Commission.  The 
subcommittee  members  will  continue 
addressing  issues  concerning  genetics 
and  genetic  testing.  The  meeting  is  open 
to  the  public  and  opportunities  for 
statements  by  the  public  will  be 
provided. 

DATES:  Tuesday,  December  9, 1997,  7:30 
a.m.  to  3:30  p.m. 

LOCATION:  The  subcommittee  will 
meet  at  the  Crystal  City  Marriott  Hotel, 
1999  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Executive  Order  12975  on  October  3, 
1995.  The  mission  of  the  NBAC  is  to 
advise  and  make  recommendations  to 
the  National  Science  and  Technology 
Coimcil  and  other  entities  on  bioethical 
issues  arising  from  the  research  on 
human  biology  and  behavior,  and  in  the 
applications  of  that  research  including 
clinical  applications. 

Tentative  Agenda 

The  subcommittee  will  continue 
discussion  on  issues  surrounding  tissue 
samples  including  what  they  are,  how 
they  are  collected  and  stored;  the  moral 
decisions  involved  in  donation; 
religious,  ethnic,  and  cultural 
diffierences  in  attitudes;  and  other 
related  issues. 


Rockville,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  number 
301-480-6900. 

Dated:  November  25, 1997. 
HenrietU  D.  Hyatt-Knorr, 
Deputy  Executive  Director,  NaUonal  Bioethics 
Advisory  Commission. 
IFR  Doc.  97-31463  Filed  12-1-97;  8:45  am) 
Mumo  COOE  4iai>-i7-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  December  1997: 


Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space.  Members  of  the 
public  who  wish  to  present  oral 
statements  should  contact  Ms.  Patricia 
Norris  by  telephone,  £ax  machine,  or 
mail  as  shown  below  as  soon  as 
possible,  prior  to  the  meeting.  The  Chair 
of  the  subcommittee  will  reserve  time 
for  presentations  by  persons  requesting 
an  opportxmity  to  speak.  The  order  of 
speakers  will  be  assigned  on  a  first  come 
first  serve  basis.  Individuals  unable  to 
make  oral  presentations  are  encouraged 
to  mail  or  fax  their  comments  to  the 
NBAC  at  least  two  businesi  days  prior 
to  the  meeting  for  distribution  to  the 
subconmiitiee  members  and  inclusion 
in  the  record. 

Persons  needing  assistance,  such  as 
sign  language  interpretation  or  other 
special  accommodations,  should  contact 
NBAC  staff  at  the  address  or  telephone 
nimiber  listed  below  as  soon  as  possible. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Norris,  National  Bioethics 
Advisory  Commission,  MSC-7508.  6100 
Executive  Boulevard,  Suite  5B01, 


Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel 

Date  and  Time:  December  10-11. 1997. 
8:00  a.m. 

Place:  Doubletree  Hotel.  1750  Rockville 
Pike,  Conference  Room  TBA.  Rockville. 
Maryland  20852. 

Open  December  10.  1997,  8:00  a.m.  to  8:30 
a.m. 
Closed  for  remainder  of  meeting. 
Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  for  research  and  demonstration 
projects  on  the  use  of  measurements  in 
improving  the  quality  of  health  care. 
Applications  are  sought  in  three  areas:  (1) 
methods  and  measures  to  allow  translation  of 
scientific  information  about  medical  care  into 
quality  measures  and  strategies  to  improve 
clinical  practice;  (2)  studies  of  the 
relationship  between  organizational  change 
and  quality  measurement  and  improvement 
in  health  care;  and  (3)  studies  of  the  use  of 
information  derived  from  measurement  about 
quality  of  care  by  consumers.  patienU. 
employers,  providers,  and  insurers  to  make 
decisions. 

Agenda:  The  open  session  of  the  meeting 
on  December  10  from  8:00  a.m.  to  8:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
During  the  closed  sessions,  the  Panel  will  be 
reviewing  and  discussing  grant  appUcations 
dealing  with  health  services  research  issues. 
In  accordance  with  the  Federal  Advisory 
Committee  Act,  section  10(d)  of  5  U.S.C, 
Appendix  2  and  5  U.S.C,  552b(c)(6),  the 
Administrator.  Agency  for  Health  Care  Policy 
and  Research,  has  made  a  formal 
determination  that  these  latter  sessions  will 
be  closed  because  the  discussions  are  likely 
to  reveal  personal  information  concerning 
individuals  associated  with  the  applications. 
This  information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Sheila  S. 


Simmons.  Committee  Management  OfBcer, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  400.  Executive  Office  Center,  2101  East 
Jefferson  Street.  Rockville,  Maryland  20852. 
Telephone  (301)  594-1452  ext.  1627. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Dated:  November  25, 1997. 
John  M.  Eisenberg. 
Administrator. 

IFR  Doc.  97-31589  Filed  12-1-97;  8:45  am] 
muma  code  4ia»40-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and   ■ 
Prevention 

PNFO-0S-O5] 

Proposed  Data  Collections  SutMnitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  informati'on  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson.  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atianta. 
GA  30333.  Written  comments  should  be 
received  wiUiin  60  days  of  this  notice. 

Pn^MMed  Proiects 

1.  National  Exposure  Registry  (0923- 
0006) — Extension— The  information 
collected  is  part  of  the  Agency  for  Toxic 
Substances'  on-going  National  Exposure 
Registry  (NER>— a  database  composed  of 
a  listing  of  persons,  along  with  health 
and  demographic  information,  with 
documented  exposure  to  selected  toxic 
substances  subregistries).  The  NER  was 
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created  in  response  to  a  Congressional 
Superfund  mandate  to  create  a  registry 
of  persons  with  exposure  to  hazardous 
substances  and  a  registry  of  persons 
with  illness  or  health  problems  as  a 
result  of  exposure  to  hazardous 
substances.  The  mandate  was  created 
because  there  is  little  or  no  information 
available  about  the  potential  health 
effects  of  low-level,  long-term  exposure 
to  hazardous  substances  on  a  general 
population — such  as  is  found  at  waste 
sites.  Unlike  most  occupationally 


exposed  populations,  this 
environmentally-exposed  population 
has  extremely  vulnerable  components 
such  as  pregnant  women,  the  elderly, 
those  with  compromised  health,  and 
children. 

Since  the  adverse  health  effects  are 
not  known,  neither  is  the  latency  period 
for  the  potential  health  effects. 
Therefore,  the  NER  is  a  longitudinal 
project:  a  baseline  and  biennial  follow- 
ups  that  will  continue  until  all  parties 
involved  agree  the  established  criteria 


for  ending  that  chemical  specific 
subregistry  have  l)een  met.  The 
questionnaire  is  administered  (usually 
in  a  personal  interview)  at  baseline;  the 
same  questionnaire  is  administered 
(using  computer  assisted  interviews)  to 
each  registrant  longitudinally.  The  data 
is  compared  to  national  norms  at  each 
collection  and  intrafile  comparisons  are 
made  over  multiple  collections.  Other 
than  their  time  to  participate,  there  is  no 
cost  to  respondents.  The  period 
requested  is  for  3  years. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  bur- 
den/re- 
sponse (in 
hrs.) 


Total  bur- 
den (in  hrs.) 


Establisbed  Registrants 
New  Registrants  


7,333 
4,300 


0.25 
.5 


1.833 
2,150 


Total 


3,963 


Dated:  November  25. 1997. 
Wilma  G.  Johnaoii, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-31533  Filed  12-1-97;  8:45  am] 
MUJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-0S-98] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CE)C  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  on  or 
before  January  2, 1998. 


Propoaed  Projects 

1.  Health  Hazard  Evaluations/ 
Technical  Assistance  and  Emerging 
Problems  (0920-0260)— 
Reinstatement — In  accordance  with  its 
mandates  under  the  Occupational  Safety 
and  Health  Act  of  1970  and  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  responds 
each  year  to  approximately  400  requests 
for  health  hazard  evaluations  to  identify 
potential  chemical,  biological,  or 
physical  hazards  at  the  workplace. 
Approximately  half  of  these  requests 
require  that  NIOSH  conduct  a  "short- 
term"  field  study  to  adequately  address 
the  issues  raised  by  the  requestor.  Since 
1970,  more  than  10,000  of  these  studies 
have  been  completed.  The  main  purpose 
of  these  studies  is  to  help  employers 
and  employees  identify  and  eliminate 
occupational  health  hazards.  Ninety-five 
percent  of  these  investigations  respond 
to  specific  requests  for  assistance  from 
employers,  employees,  employee 
representatives,  or  other  government 
agencies.  The  remaining  investigations 
are  short-term  field  investigations 
initiated  by  NIOSH  because  it  received 
information  that  a  chemical,  biological, 
or  a  physical  agent  may  be  hazardous  to 
workers.  In  these  studies,  NIOSH 


determines  whether  they  warrant  more 
detailed  studies.  Approximately  50%  of 
the  field  investigations  involve 
interviews  or  the  administration  of  a 
questionnaire  to  the  workers.  Each 
questionnaire  is  specific  to  that  worksite 
and  its  suspected  diseases  and/or 
hazards;  however,  questionnaires  are 
derived  bora  standard  medical 
evaluation  techniques.  NIOSH 
distributes  interim  and  final  reports  of 
the  investigations,  excluding  personal 
identifiers,  to  requesters,  employers, 
employee  representatives,  the 
Department  of  Labor  (OSHA  and 
MSHA),  and,  as  appropriate,  other  state 
and  federal  agencies.  Following  the 
completion  of  field  investigations. 
NIOSH  plans  to  administer  telephone 
follow-back  questionnaires  to  employer 
and  employee  representatives  at  each 
site  to  assess  program  effectiveness  and 
identify  areas  for  improvement.  Because 
of  the  large  volume  of  investigations 
conducted  each  year,  the  need  to 
quickly  respond  to  requests  for 
assistance,  and  the  diverse  nature  of 
these  investigations,  NIOSH  requests 
clearance  for  data  collection  in  these 
investigations.  The  total  annual  burden 
hours  are  4,095. 


Resporxlents 


Numt)er  of 
respondents 


Numtjer  of 
responses/ 
respon<Jent 


Avg.  bur- 
den/re- 
sponse (in 
hrs.) 


Employees  (initial  interviews)  

Employees  (questionnaires,  inten/iews)  . 
Employees  (follow-tiack  questionnaires) 
Employers  (toUow-t>ack  questionnaires) 


4,200 

5,250 

420 

420 


.25 
.50 
.50 
.50 
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Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-31532  Filed  12-1-97;  8:45  am) 

HUMQ  COM  41«».1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Temporary  Assistance  for  Needy 
Families  (TANF)  Tribal  Plan. 

OAffl  No..- 0970-0157. 

Description:  This  information 
collection  is  authorized  by  section  412 
of  the  Social  Security  Act,  as  amended 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act.  It 
consists  of  an  outline  of  how  an  Indian 
tribe's  Temporary  Assistance  for  Needy 
Families  (TANF)  program  will  be 
administered  and  operated.  It  will  be 
used  to  determine  whether  the  plan  is 
approvable  and  that  the  Indian  tribe  is 
eligible  to  receive  a  TANF  grant. 

Respondents:  Tribal  Governments. 

Annual  Burden  Estm^/iates 


Instrument 

Number  of  Respondents  ......"."1"!.... 

Number  of  Responses  per  Respond- 
ent   

Average  Burden  Hours  per  Rch 
sponse  


Total  Burden  Hours 


(') 
18 


60 


1.080 


'  Tribal  Plan. 
Estimated    Total   Annual    Burden    Hours- 
1,080. 

Additional  Information 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

ONfB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503,  Attn: 
Ms.  Wendy  Taylor. 

Dated:  November  25, 1997. 
Robert  Sar^gis, 

Acting  Reports  aearance  Officer. 
(FR  Doc.  97-31466  Filed  12-1-97;  8:45  am] 

BiLUNQ  CODE  41S4-01-M 


Dated:  November  24, 1997. 
BobSai^gis, 

Acting  Reports  Qearance  Officer. 
IFR  Doc.  97-31469  Filed  12-1-97;  8:45  am] 
MLUNQ  COOS  41t4^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Famlllee 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Request  for  State  Data  to 
Determine  the  Tribal  Family  Assistance 
Grant  Amount. 

OAfS  No.:  New  request. 

Description:  This  mformation 
collection  will  be  used  to  request  data 
fi-om  States  that  will  be  used  to 
determine  the  amount  of  Tribal  Family 
Assistance  Grants.  The  data  requested  is 
the  data  required  to  be  used  by  Section 
412(a)(1)(B)  of  the  Social  Security  Act, 
as  amended  by  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliation  Act  of  1996. 

Respondents:  State  Governments. 

Annual  Burden  Estih/iates 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-4260] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AQBICY:  Food  and  Drug  Administration. 
HHS. 

ACTKM:  Nodce. 


Instrument 

Number  of  respondents ."."."".".." 

Number  of  responses  per  respond- 
ent   

Average  burden  hours  per  response 
Total  burden  hours  


(') 
18 

1 

42 

756 


<  Request. 

Estimated  Total  Annual  Burden  Hours:  756. 

Additional  Information: 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  The 
Administration  for  Oiildren  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  ihis 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 

Eroposed  information  collection  should 
B  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503.  Attn: 
Ms.  Kristie  Guillory. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  hais  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
information  collection  by  Januarv  2 
1998. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg..  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  tor  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Pincus,  Office  of  Information 
Resources  Management  (HFA-80),  Food 
and  Drug  Administration,  5600  Fishers . 
Lane,  rm.  16B-31,  Rockville.  MD  20857. 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  fw 
review  and  clearance: 

Customer/Partner  Satisfaction  Surveys 

Under  section  903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
393),  FDA  is  authorized  to  conduct 
research  relating  to  regulated  articles 
and  to  conduct  educational  and  public 
information  programs  relating  to  the 
responsibilities  of  the  agency.  Executive 
Order  12862,  enUtled  "Setting  Customer 
Service  Standards,"  directs  Federal 
agencies  that  "provide  significant 
services  directly  to  the  public"  to 
"survey  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services."  FDA  is  seeking  OMB 
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deuaoce  to  conduct  a  series  of  surveys 
to  implement  Executive  Order  12862. 
Participation  in  the  surveys  will  be 
voluntary.  This  request  covers  customer 
service  surveys  of  regulated  entities, 
such  as  food  processors;  cosmetic,  drug, 
biologic  and  medical  device 
manufecturers;  consumers;  and  health 
professionals.  The  request  also  covers 


partner  siu^eys  of  State  and  local 
governments. 

FDA  will  use  the  information 
gathered  through  these  surveys  to 
identify  strengths  and  weaknesses  in 
service  provided  to  customers  and 
partners  and  to  make  improvements  in 
it.  The  surveys  will  assess  timeliness, 
appropriateness,  accuracy  of 
information,  courtesy,  and  problem 


resolution  in  the  context  of  individual 
programs. 

In  the  Federal  Register  of  July  15, 
1997  (62  FR  37923),  FDA  invited 
comments  on  this  proposed  collection 
of  information.  FDA  received  no 
comments  in  response  to  this  notice. 

FDA  estimates  the  biuden  of  this 
collection  of  information  as  follows: 


Table  i.— Estimated  Annual  Reporting  Burden' 


Typed  Survey 

No.  of 
Respofxlents 

Annual 

Frequency  per 

Response 

Hours  per 
Response 

Total  Hours 

Mail/telephone  surveys 
Total 

29.040 
29.040 

1 

1 

0.09 
0.00 

2,614 
2,614 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on 
experience  with  other  surveys  FDA  has 
conducted,  and  they  have  been  adjusted 
downward  since  the  July  15, 1997, 
notice  because  the  agency  plans  to 
conduct  fewer  surveys  than  previously 
anticipated.  In  addition,  the  agency  does 
not  believe  that  focus  groups  will  be 
necessary  for  effective  implementation 
of  Executive  Order  12862. 

Dated:  Novemlier  23, 1997. 
WilUam  K.  HnbiMnl. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-31586  Filed  12-1-97;  8:45  ami 

■LLMO  CODE  4iaO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

FWi  and  Wildlife  Service 

Ntfonnation  Collection  Submitted  to 
tl>e  Office  of  Management  and  Budget 
(0MB)  for  Reinstatement  Approval 
under  the  Papenworfc  Reduction  Act 

action:  Notice. 


:  The  collection  of  information 
listed  below  has  been  submitted  to  OMB 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  Copies  of  the 
proposed  information  collection 
requirement,  related  forms,  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 

DATES:  Comments  must  be  submitted  on 
or  before  January  2. 1998. 

AOOflESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent 
directly  to  the  Office  of  Information  and 
Regxilatory  Affairs;  Office  of 
Management  and  Budget;  Attention: 
Desk  Officer  for  the  Department  of  the 


Interior;  Washington,  DC  20S03;  and  a 
copy  of  the  comments  should  be  sent  to 
the  Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
MS  224-ARLSQ;  1849  C  Street.  NW.. 
Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer,  703/358- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Service  has  submitted  the  following 
information  collection  requirements  to 
OMB  for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  propier 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciuBcy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

The  information  collection 
requirements  in  this  submission 
implement  the  regulatory  requirements 
of  the  Endangered  Species  Act  (16 
U.S.C.  1539),  the  Migratory  Bird  Treaty 
Act  (16  U.S.C.  704).  the  Ucey  Act  (18 
U.S.C.  42-44),  the  Bald  Eagle  Protection 
Act  (16  U.S.C.  668),  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora, 
(CITES)  (27  UST  108).  the  Marine 
Mammal  Protection  Act  (16  U.S.C 
1374),  and  the  Wild  Bird  Conservation 
Act  of  1992,  contained,  or  will  be 


contained  in  Service  regulations  in 
Chapter  I.  Subchapter  B  of  Title  50  of 
the  Code  of  Federal  Regulations  (CFR). 
Common  permit  application  and  record 
keeping  requirements  have  been 
consolidated  in  50  CFR  13,  and  unique 
requirements  of  the  various  statutes  in 
separate  parts  as  identified  below. 

The  Service  has  redesigned  the 
standard  license/permit  application 
form  3-200  to  assist  persons  in  applying 
for  Service  permits  issued  under 
Subchapter  B.  Under  the  present 
clearance,  the  Service  consolidated  all 
requirements  in  one  submission,  and 
they  were  assigned  OMB  Approval 
Number  1018-0022,  the  Federal  Fish 
and  Wildlife  License/Permit  and 
Related  Reports.  In  an  attempt  to  take 
the  application  process  more  "user 
friendly."  and  to  aid  the  public  in 
commenting  on  specific  license/permit 
requirements  without  having  to 
comment  on  the  entire  package,  similar 
types  of  permits  have  been  grouped 
together  and  numbered.  The  permits 
have  been  divided  into  four  groups: 
migratory  bird  permits,  law 
enforcement,  endangered  species  and 
Office  of  Management  Authority.  The 
application  to  apply  for  Service  permits 
issued  under  Subchapter  B  of  50  CFR, 
will  still  require  completion  of  the 
Service  form  3-200.  which  has  been 
revised  and  renumbered  and  is  now 
Service  form  3-200-1.  In  addition  to  the 
permit  application,  attachments  are 
often  necessary  to  provide  additional 
information  required  for  each  specific 
type  of  permit,  and  these  attaclunents 
have  been  assigned  numbers,  e.g.,  3- 
200-2. 

The  information  to  be  supplied  on  the 
application  form  and  the  attachments 
will  be  used  to  review  the  application 
and  allow  the  Service  to  make 
decisions,  according  to  criteria 
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established  in  various  Federal  wildlife 
conservation  statutes  and  regulations  on 
the  issxiance.  suspension,  revocatioif,  or 
denial  of  permits.  The  obligation  to 
respond  is,  "required  to  obtain  a 
benefit."  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number.  The  following  requirements  are 
included  in  this  submission: 

1.  Native  Endangered/Threatened 
•Species— Incidental  Take.  The 
regulations  in  50  CFR  17.22[bl(l)  &  (3) 
and  17.32(b|[l)  &  (31,  and  the  parts 
listed  below,  implement  the  Endangered 
Species  Act  (ESA).  except  for  those 
provisions  in  the  ESA  concerning  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Fauna  and  Flora, 
for  which  regulations  are  provided  in 
Part  23  of  this  subchapter.  The  ESA 
provides  for  the  protection  of  listed 
species  through  establishments  of 
programs  for  their  recovery  and  through 
prohibition  of  harmful  activities. 

The  ESA  also  provides  for  a  number 
of  exceptions  against  "take"  of  listed 
species.  The  Federal  regulations  cited 
above  have  been  promulgated  to  guide 
implementation  of  these  exceptions  to 
the  "take"  prohibitions  through 
permitting  programs.  Form  3-200-56, 
was  developed  to  facilitate  collection  of 
information  required  by  these 
regulations. 

Form  3-200-56  addresses    i 
applications  and  reporting  requirements 
for  Incidental  Take  Permits  under 
Section  10(a](l][B]  of  ESA.  These 
permits  will  allow  "take"  of  listed 
species  that  is  incidental  to  otherwise 
lawful  non-federal  actions.  Take 
authorized  under  this  permit  program 


would  otherwise  be  prohibited  bv  the 
ESA. 

2.  Native  Endangered  and  Threatened 
Species — Recovery  and  Interstate 
Commerce.  Service  form  nimiber  3- 
200-55  addresses  application  and 
reporting  information  requirements  for 
Interstate  Commerce  and  for  Scientific 
Research  permits  imder  Section 
10(aJ(l](Al  of  the  ESA.  Interstate 
Commerce  permits  allow  transport  and 
sale  of  listed  species  across  State  lines 
as  part  of  breeding  programs  enhancing 
the  survival  of  the  species.  Scientific 
Research  permits  allow  "take"  of  listed 
species  as  part  of  research  and 
management  actions,  enhancement  of 
propagation  or  survival,  or  zoological 
exhibition,  or  educational  purposes,  or 
special  purposes  consistent  with  the 
ESA  designed  to  benefit  the  species 
involved.  Detailed  descriptions  of  the 
proposed  taking,  its  necessities  for 
success  of  the  proposed  action,  and 
benefits  to  the  species  resulting  from  the 
proposed  action  are  required  under  the 
implementing  regulations  cited  above. 
Take  authorized  under  this  permit 
program  would  otherwise  be  prohibited 
by  the  ESA. 

3.  Safe  Harbor  and  Candidate 
Conservation  Agreements.  The  ESA 
provides  number  of  exceptions  to  its 
prohibitions  against  "take"  of  listed 
spedies.  Regulations  have  not  been 
promulgated  at  50  CFR  17.22 
(endangered  species)  and  17.32 
(threatened  species)  to  guide 
implementation  of  these  exceptions  to 
the  "take"  prohibitions  through     • 
permitting  programs.  However,  a   ' 
proposed  rule  was  published  in  the 
Federal  Register  on  June  12, 1997  (62 


FR  32189).  (NOTE:  The  current  "Part 
17.22[c)  and  17.32(cl  will  be 
redesignated  17.22  [e]  and  17.32[e]. 
respectively,  to  allow  insertion  of  the 
new  subsections).  CurrenUy,  Part  17.22 
(a)  and  [b]  contain  application 
requirements,  issuance,  criteria,  and 
permit  conditions  for  permits  for 
scientffic  research,  enhancement  of 
propagation  and  survival,  and 
incidental  take.  The  regulations  for 
which  this  information  collection  ' 
clearance  is  sought,  have  not  yet  been 
promulgated. 

Service  form  number  3-200-54 
addresses  application  requirements  for 
permits  for  enhancement  of  siuvival 
through  safe  harbor  and  candidate 
conservation  agreements.  The  permittee 
will  be  required  to  notify  the  Service  of 
any  transfer  of  lands  subject  to  the  Safe 
Harbor  Agreement  so  that  any 
landowners  may  be  offered  the 
opportunity  to  continue  the  actions 
which  the  original  landowner  agreed  to 
and  thus  he  or  she  may  be  offered  the 
same  legal  assurances.  A  major 
incentive  for  landowner  participation  in 
the  Safe  Harbor  program  is  the  long- 
term  certainty  the  program  provides, 
including  the  certainty  that  the 
incidental  takes  authorization  will  stay 
with  the  land  when  it  changes  hands. 
The  Service  also  requires  the  permittee/ 
landowner  to  notify  the  Service  as  far  in 
advance  as  possible  when  he  or  she 
expects  to  incidentally  take  any  species 
covered  under  the  permit  and  provide 
the  Service  with  an  opportunity  to 
translocate  affected  individual 
specimens  if  p>ossibIe  and  appropriate. 

Description  of  respondents: 
Individuals  and  households. 


Burden  Estimate  for  the  Federal  Fish  and  Wildlife  Ucense/Permit— Endangered  Species 


Permit/report 


Safe  Harbor  &  Candid^e  Agreements.  3-200-54  ..., 

Arviual  Report  

Native  E/T  Species  Recovery  iLCoam'y^iiix^Z 

Annual  Report  r. 

Native  E/T  Species  Incidental  Take  3^2ayee. Z.Z 
Annual  Report  


Totals 


Number  of 
respondents 


50 
150 
525 
1W 
100 
360 


1.275 


Conipletion 
time 


2^ 
5.0 
2.0 
2.0 
2.5 
5.0 


Annual  bur- 
den 


125 
750 

1,050 
200 
2S0 

1,750 


4.125 
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Dated:  November  25, 1997. 
G«fTy  A.  (ackson. 

Acting  Assistant  Director — Ecological 

Services. 

[FR  Doc.  97-31491  Filed  12-1-97;  8:45  un\ 

MUMO  CODE  4310-66-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AZ-033-1990-00] 

Notice  of  Availability  of  the  Rnding  of 
No  Significant  impact  and  the 
Programmatic  Environmental 
Assessment  for  Selected  Actions  for 
Mining  Claim  Use  and  Occupancy  in 
Arizona 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

:^^ 

SUMMARY:  In  accordance  witb  the  * 

National  Environmental  Policy  Act  of 
1969  (NEPA),  and  Use  and  Occupancy 
Under  the  Mining  Laws  regulations  (43 
CFR  3715),  the  Bureau  of  Land 
Management  (BLM)  has  prepared  an 
environmental  assessment  (EA)  that 
evaluates  the  impacts  of  typical  mining 
claim  and/or  millsite  occupancies.  This 
EA  describes  and  analyzes  the  proposed 
action,  consisting  of  seven  typical 
occupancy  scenarios,  and  the  no  action 
option.  The  BLM  provided  a  30-day 
comment  period.  Analysis  and  response 
to  the  conunents  received  have  been 
incorporated  into  the  present  document 
and  the  final  Finding  of  No  Significant 
Impact  (FONSI). 

DATES:  Copies  of  the  EA  and  the  Finding 
of  No  Significant  Impact  will  be 
provided  to  any  person,  agency,  or  other 
interested  parties,  upon  request. 

ADDRESSES:  Requests  for  copies  should 
be  addressed  to:  Bureau  of  Land 
Management,  Arizona  State  Office,  AZ- 
933,  222  North  Central  Avenue. 
Phoenix,  AZ  85004-2203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph.Costa,  Mining  Engineer,  Arizona 
State  Office.  Telephone:  (602)  417-9349. 

Dated:  November  19, 1997. 
Gary  D.  Bauer, 
Associate  State  Director. 
[FR  Doc.  97-31474  Filed  12-1-97;  8:45  ami 
MLUNO  COM  431»-3t-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  IManagement 
[(CA-067-7122-6006);  CACA-35S11] 

Environmental  Statements; 
Availability.  Etc.;  Imperial  Project 
Proposed  Goid  Mining/Processing 
Operation;  imperial  County 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  availability  of  the 
Imperial  Project  Draft  Environmental 
Impact  Statement  on  the  Imperial 
Project  Proposed  Gold  Mining/ 
Processing  Operation,  Imperial  County. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  joint  Draft 
Environmental  Impact  Statement/ 
Impact  Report  (DEIS/EIR)  prepared  by 
the  Bureau  of  Land  Management  and  the 
County  of  Imperial  for  a  60-day  public 
review. 

DATES:  Written  conunents  must  be 
received  no  later  than  January  27,  1998. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Area  Manager,  Attn: 
Imperial  Project,  El  Centro  Resource 
Area.  1661  South  Fourth  St.,  El  Centro, 
California  92243. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Romoli  (909)  697-5237. 
SUPPLEMENTARY  INFORMATION:  The 
Imperial  Project  is  a  proposal  by  Glamis 
Imperial  Corporation  (a  sister 
corporation  of  the  former  project 
applicant  Chemgold  Inc.)  to  develop  an 
open-pit,  gold  mining  operation 
utilizing  a  heap  leach  process.  Located 
in  eastern  Imperial  County,  California, 
approximately  45  miles  northeast  of  El 
Centro,  California  and  20  miles 
northwest  of  Yuma,  Arizona,  the 
proposed  project  area  comprises 
approximately  1,625  acres.  Up  to  150 
million  tons  of  ore  would  be  leached, 
and  300  million  tons  of  waste  rock 
would  be  deposited  at  the  proposed 
waste  rock  stockpiles  or  the  mined-out 
portions  of  the  three  planned  open  pits. 
The  maximum  average  mining  rate 
would  be  130,000  tons  per  day.  Five 
alternatives  besides  the  proposed  action 
were  analyzed  in  the  DEIS/EIR.  Impacts 
on  air  quality,  noise,  groundwater, 
vegetation,  desert  tortoise  among  other 
resources  were  analyzed.  Impacts  on 
cultural  resources  and  Native  America 
values  were  identified.  Two  public 
hearings  have  been  scheduled: 
December  10, 1997  at  7:00  p.m.,  Comfort 

Inn,  8000  Parkway  Drive,  La  Mesa,  CA 
December  11, 1998  at  7:00  p.m.,  Barbara 

Worth  Country  Club,  2050  Country 

aub  Dr.,  Holtville,  CA 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 


available  for  public  review.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  tmder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  fit)m  organizations 
or  business,  and  &om  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organization  or  businesses,  will  be  made 
available  for  public  inspection  in  their 
entirety. 

Dated:  November  24, 1997. 
Alan  Stein, 

Acting  District  Manager. 
(PR  Doc.  97-31478  Filed  12-1-97;  8:45  am) 

BIUJNO  COOe  431IM0-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Servico 

Agency  Information  Collection 
Acthrities:  Approved  Collections 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  approval  of 

information  collections  (1010-0006  and 

1010-0050). 

summary:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  this  notice  informs  the  public 
and  other  Federal  agencies  of  the 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  of  two  collections  of 
information.  The  Paperwork  Reduction 
Act  of  1995  (PRA)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 

ADDRESSES:  Direct  all  correspondence  to 
the  Rules  Processing  Team,  Minerals 
Managemenf  Service,  Mail  Stop  4020. 
361  Elden  Sti^et,  Hemdon.  VA  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alexis  London,  Rules  Processing  Team, 
telephone  (703)  787-1600.  You  may  also 
contact  Alexis  London  to  obtain  a  copy 
of  these  collections  of  information. 
SUPPLEMENTARY  INFORMATION:  TiUes:  30 
CFR  250,  Subpart  J,  Pipelines  and 
Pipeline  Rights-of-Way;  and  30  CFR  Part 
256,  Leasing  of  Sulphur  or  Oil  and  Gas 
in  the  Outer  Continental  Shelf.  OMB 
Control  Numbers:  1010-0050  and  1010- 
0006. 

Abstract:  On  July  24. 1997  MMS 
published  a  final  rule  on  Pipeline  Right- 
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of-Way  Applications  and  Assignment 
Fees;  Requirements  for  Filing  of  Lease 
Transfers  (RIN  1010-AC04,  62  FR 
39773).  The  final  rule  became  effective 
on  September  22, 1997.  In  the  preamble 
to  the  final  rule,  MMS  stated  that  the 
information  collection  aspects  of  the 
rule  had  been  submitted  to  OMB  for 
approval  and  would  not  take  effect  until 
OMB  approved  the  collections.  On 
August  25,  1997,  OMB  approved  both  of 
the  related  collections  of  information 
with  expiration  dates  of  Augiist  31, 
2000.  The  information  collection 
aspects  of  the  final  rule  are  effective 
with  the  final  rule. 

Bureau  Clearance  Offtcer:  Jo  Ann 

Lauterbach  (202)  208-7744. 

Dated:  November  21, 1997. 
EJ*.  Danenberger. 

Chief,  Engineering  and  Operations  Division. 
(FR  Doc.  97-31475  FUed  12-1-97;  8:45  am] 

BIUJNO  COOE  431»4m-M 


DEPARTMENT  OF  THE  INTERIOR 

Natlonal  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
November  22,  1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
December  17,  1997. 
Patrick  Andlrus, 

Acting  Keeper  of  the  National  Register. 
Florida 

Marion  County,  Ocala  Union  Station.  31  NE 

First  Ave.,  Ocala,  97001557. 
Georgia 

Dooly  County,  Lilly  Historic  District, 
Roughly  bounded  by  CSX  RR  tracks,  and 
Church,  Montezuma,  Third,  and  School 
SU..  Lilly,  97001558. 

Massachusetts 

Essex  County,  Peabody  Institute.  15  Sylvan 

St.,  Danvers,  97001559. 
Worcester  County,  Hope  Cemetery,  119 

Webster  St.,  Worcester,  97001560. 
New  Jersey 

Burlington  County.  New  Jersey  Manual 
Training  and  Industrial  School  for  Colored 
Youth,  N  of  Burlington  Rd.,  W  of  1-295. 
Bordentown,  97001563. 


North  Carolina 

Mecklenburg  County,  Potts  Plantation,  (Rural 
Mecklenburg  County  MPS),  S  of  Davidson, 
SW  of  Cornelius,  between  NC  2693  and  NC 
115,  Cornelius  vicinity,  97001561. 

Watauga  County,  Wilson— Vines  House,  3400 
Rush  Branch  Rd.,  Beaver  Dam  vicinity, 
97001562. 

Ohio 

Auglaize  County,  Fountain  Hotel,  The,  100- 

110  W.  Spring  St.,  St  Marys,  97001564. 
Tennessee 

Marion  County,  RyeMabee,  224  E.  Main  St., 

Monteagle,  97001565, 
Montgomery  County,  Tip  Top,  15  Tiahem 

Ter.,  Clarksville,  97001566. 
Utah 

Utah  Coimty,  Bringhurst,  WilUam  and  Ann, 

House.  (Springville  MPS),  306  S  200  W, 

Springville,  97001567. 
Deal,  Roe  A.  and  Louise  R.,  House, 

(Springville  MPS),  39  E  200  N.  Springville, 

97001568. 
Deal— Mendenhall  Hall.  (Springville  MPS), 

163  E  200  N,  Springville,  97001569. 
Johnson,  Mont  and  Harriet,  House, 

(Springville  MPS).  153  E  400  N, 

Springville,  97001570. 
Johnson— Keams  Hotel,  (Springville  MPS), 

94  W  200  S.  Springville,  97001571. 
Kindred,  Nephi  and  Annie,  House, 

(Springville  MPS),  188  W  Center. 

Springville,  97001573. 
Meneray,  WilUam  H.  and  Sarah  D..  House, 

(Springville  MPS),  190  S  200  W, 

Springville,  97001574. 
Oakley,  Ami  and  Amanda,  House, 

(Springville  MPS),  219  E  400  N, 

Springville.  97001575. 
Packard,  Milan  and  Margaret,  House. 

(Springville  MPS),  10  W  100  S.  Springville, 

97001576. 
Reynolds,  Heniy  T.  and  Rebecca,  House, 

(Springville  MPS),  270  W  200  S, 

Springville,  97001577. 
Senior  Hotei,  (Springville  MPS),  296  S  Main 

St.,  Springville,  97001578. 
Strang,  James  P.  and  Lydia,  House, 
(Springville  MPS),  306  S  200  W, 
Springville,  97001579L 
Ward,  Patrick  L.  and  Rose  O.,  House. 
(Springville  MPS),  511  S  Main  St. 
Springville,  97001580. 
Yard— Groesbeck  House,  (Springville  MPS), 

157  W  200  S,  Springville,  97001581. 
Wisconsin 

Sauk  County,  Thompson  House  Hotel,  200 
Ash  St,  Baraboo,  97001583. 

[FR  Doc.  97-31461  Filed  12-1-97;  8:45  am] 

BILUNG  COOE  431I>-7IM> 


INTERNATIONAL  TRADE 
COMMISSION 

Sunshine  Act  Meeting 

Emergency  Notice  of  Additional 
Agenda  Item 

AGENCY  HOUMNG  THE  MEETING:  United 
States  International  Trade  Commission. 


TIME  AND  DATE:  December  2, 1997  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 
AOOmONAL  AGENDA  rPEM: 

6.  The  Chairman's  proposal  for  Fiscal 
Year  1998  Expenditure  Plan  and  Fiscal 
Year  1999  Budget  Request. 

In  accordance  with  19  CFR 
201.35(d)(2),  the  Commission  is  hereby 
giving  notice  of  the  addition  of  an 
agenda  item  for  the  Commission 
meeting  being  held  Tuesday,  December 
2,  1997,  at  2:30  p.m.  By  unanimous 
consent,  the  Conunission  has  authorized 
issuance  of  the  Government  in  the 
Sunshine  Notice,  and  hereby  announces 
that  earlier  announcement  of  same  was 
not  possible. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  tha  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  November  26,  1997. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  97-31719  Filed  11-28-97;  12:32 
pm] 

MUMQ  COOe  7020-at-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Dodwt  Na  97-26] 

Anthony  P.  Dalton,  M.D.  Revocation  of 
Registration 

On  Jime  19. 1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Andiony  P.  Dalton. 
M.D.  (Respondent),  of  Viroqua, 
Wisconsin,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration  BD0469254, 
and  deny  any  pending  applications  for 
renewal  of  his  registration  as  a 
practitioner  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(3),  for  reason  that  he  is  not 
currenUy  authorized  to  handle 
controlled  substances  in  the  State  of 
Wisconsin. 

On  July  21. 1997,  Respondent  filed  a 
request  for  a  hearing,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  July  21, 
1997,  Judge  Bittner  issued  an  Order  for 
I^hearing  Statements.  Thereafter,  on 
July  25. 1997.  the  Government  filed  a 
Motion  for  Summary  Disposition, 
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alleging  that  effective  January  30, 1996, 
the  Medical  Examining  Baard  of  the 
State  of  Wisconsin  (Board)  terminated  a 
stay  of  an  earlier  suspension  of 
Respondent's  license  to  practice 
medicine  in  the  State  of  Wisconsin,  and 
therefore,  Respondent  is  liot  authorized 
to  handle  controlled  substances  in  that 
state. 

By  Order  dated  jtily  29|  1997.  Judge 
Bittner  gave  Respondent  the 
opportunity  to  file  a  response  to  the 
Government's  motion  by  August  19, 
1997.  No  such  response  was  filed  by 
Respondent.  ' 

On  September  18. 19971,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authorization  to  h^dle 
controlled  substances  in  the  State  of 
Wisconsin:  granting  the  Qovemment's 
Motion  for  Summary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  October  22, 1997,  Judge 
Bittner  transmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  fall, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

Ine  Acting  Deputy  Administrator 
finds  that  on  December  14, 1995,  the 
Board  issued  its  Final  Decision  and 
Order,  suspending  Respondent's 
Wisconsin  medical  license  for  a  period 
of  not  less  than  four  years,  with  ihe 
provision  for  successive  three-month 
stays  of  the  suspension  conditioned 
upon  compliance  with  certain 
conditions  and  limitations  on  the 
license.  Subsequently,  the  Board 
ordered  that  the  stay  of  the  suspension 
of  Respondent's  medical  license  be 
terminated,  and  his  license  was 
suspended  effective  January  30, 1996. 
Thereafter,  on  March  1, 1996,  and 
February  3,  1997,  the  Board  denied 
petitions  filed  by  Respondent  for  the 
reinstatement  of  the  stay  of  suspension 
of  his  medical  license.  Therefore,  the 
Acting  Deputy  Administrator  finds  that 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  Wisconsin. 

The  Acting  Deputy  Administrator 
finds  that  in  light  of  the  fact  that 
Respondent  is  not  currently  licensed  to 
practice  medicine  in  the  State  of 
Wisconsin,  it  is  reasonable  to  infer  that 
he  is  not  currently  authorized  to  handle 


controlled  substances  in  that  state. 
Respondent  did  not  file  a  response  to 
the  Government's  motion,  and  therefore 
does  not  dispute  that  he  is  not  currently 
authorized  to  practice  medicine  or 
handle  controlled  substances  in  the 
State  of  Wisconsin. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  J.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  DominickA.  Ricci. 
M.D..  58  FR  51,104  (1993). 

Here  it  is  clear  that  Respondent  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
Wisconsin,  the  state  where  he  is  * 
registered  with  DEA.  Therefore, 
Respondent  is  not  entitled  to  a  DEA 
registration  in  that  state. 

The  Acting  Deputy  Administrator 
further  finds  that  under  the 
circumstances.  Judge  Bittner  properly 
granted  the  Government's  Motion  for 
Summary  Disposition.  It  is  well-settled 
that  when  no  question  of  material  fact 
is  involved,  a  plenary,  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  See  Phillip 
E.  Kirk,  M.D.,  48  FR  32,887  (1983),  aflfd 
sub  nam  Kirk  V.  Mullen,  749  F.2d  297 
(6th  Cir.  1984);  NLRB  v.  International 
Association  of  Bridge,  Structugal  and 
Ornamental  Ironworkers,  AFL-CIO, 
F.2d  634  (9th  Cir.  1977);  United  States 
v.  Consolidated  Mines  &■  Smelting  Co., 
44  F.2d  432  (9th  Cir.  1971). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BD0469254,  previously 
issued  to  Anthony  P.  Dalton,  M.D.,  be, 
and  it  hereby  is,  revoked.  The  Acting 
Deputy  Administrator  further  orders 
that  any  pending  applications  for  the 
renewal  of  such  registration,  be,  and 
they  hereby  are,  denied.  This  order  is 
eS^tive  January  2, 1998. 

Dated:  November  20, 1997. 
James  S.  Milfbrd, 
Acting  Deputy  Administrator. 
[FR  Doc.  97-31470  Filed  12-1-97;  8:45  am) 

BRJJNQ  CODE  4410-<»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTKM:  Request  0MB  emergency 
approval;  guarantee  of  payment 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  (ICR) 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance^in 
accordance  with  the  section 
1320.13(a)(l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
INS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  Part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
disrupt  the  collection  of  information. 
Therefore,  OMB  approval  has  been 
requested  by  November  30,  1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  All  comments  and/ 
or  questions  pertaining  to  this  pending 
request  for  emergency  approval  Must  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Debra  Bond,  202-395-7316,  Department 
of  Justice  Desk  Officer,  Washington,  DC 
20503.  Comments  regarding  the 
emergency  submission  of  this 
information  collection  may  also  be 
submitted  via  facsimile  to  Ms.  Bond  at 
202-395-6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  During  the  regular  review 
period,  the  INS  requests  written 
comments  and  suggestions  irom  the 
public  and  affected  agencies  concerning 
the  proposed  collection  of  information. 
Comments  are  encouraged  and  will  be 
accepted  until  [Insert  date  of  the  60th 
day  irom  the  date  that  this  notice  is 
published  in  the  Federal  Register). 
During  the  60-day  regular  review  All 
comments  and  suggestions,  or  questions 
regarding  additional  information,  to 
include  obtaining  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Mr.  Richard  A.  Sloan,  202- 
514-3291.  Director,  Policy  Directives 
and  Instructions  Branch,  Immigration 
and  Naturalization  Service,  U.S. 
Department  of  Justice,  Room  5307,  425 
I  Street,  NW.,  Washington,  DC  20536. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
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for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  lie 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  current  information 
collection. 

(2)  Title  of  the  Form/Collection: 
Guarantee  of  Payment. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-510.  Office  of 
Detention  and  Deportation,  Immigration 
and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit  Section  253  of  Uie  Immigration 
and  Nationality  Act  (Act)  provides  that 
the  master  or  agent  of  a  vessel  or  aircraft 
shall  guarantee  payment  for  expenses 
incurred  for  an  alien  crewman  who 
arrived  in  the  United  States  and  is 
afflicted  with  any  disease  or  illness 
mentioned  in  Section  255  of  the  Act 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  at  .083  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8  annual  burden  hours. 

If  additional  information  is  required 
during  the  first  60  days  of  this  same 
regular  review  period  contact  Mr.  Robert 
B.  Briggs,  Clearance  Officer,  United 
States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW,  Washington.  DC  20530. 

Dated:  November  25,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc  97-31498  Filed  12-1-97;  8:45  am] 

MLUNQ  COOe  4410-1S-4I 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petnions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977, 

1.  Mountain  Coal  Company 

[Docket  No.  M-97-117-CI 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1906(e)  and  (f)  (ti^nsport  of 
diesel  fuel)  to  its  West  Elk  Mine  (I.D. 
No.  05-03672)  located  in  Gunnison 
Counfy,  Colorado.  The  petitioner 
proposes  to  use  1700  gallons  of  diesel 
fuel  that  would  be  ti«nsported  at  one 
time  on  a  diesel  fuel  transportation  unit 
with  the  tank  permanentiy  fixed  to  the 
unit,  with  a  total  capacity  no  greater 
tiian  1700  gallons  of  diesel  fuel.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Arch  of  Kentucky 

[Docket  No.  M-97-118-C1 

Arch  of  Kentucky,  P.O.  Box  787, 
Lynch,  Kentucky  40855  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.360(b)(9)  (preshift  examination) 
to  its  37  Mine  (I.D.  No.  15-04670) 
located  in  Harlan  Counfy,  Kentucky. 
The  petitioner  requests  a  variance  for 
three  different  isolated  locations 
involving  dewatering  pumps  and  the 
associated  electrics  located  at  the  95  and 
96  Crosscuts— Main  Track  Heading,  Uie 
150  Crosscut— Main  Track  Heading,  and 
the  34  Crosscut  L-14.  The  petitioner 
proposes  to  have  the  electrical 
installations  ventilated  by  a  separate 
intake  split  of  air  that  would  be 
ventilated  directiy  into  the  return  where 
no  employees  regularly  work  in  the 
vicinity  or  by  the  electrical  installations; 
to  install  a  carbon  monoxide  detection 
sensor  at  each  location  that  would  be 
monitored  at  all  times  while  employees 
are  underground  and  to  implement  the 
preshift  requirement  in  the  event  the 
carbon  monoxide  system  becomes 
inoperative,  until  the  system  is  repaired; 
and  to  inspect  the  electrical  installations 
for  hazardous  conditions  on  a  weekly 
basis.  The  petitioner  states  that  the 
excessive  travel  to  the  three  locations 
specified  in  this  petition  would  result  in 
a  diminution  of  aafefy  because  the 
fireboss  is  traveling  alone  each  shift  for 
long  distances  to  remote  areas  of  the 
mine. 


3.  The  Pittsburg  *  Midway  Coal  Mining 
Company 

(Docket  No.  M-97-119-C) 

The  Pittsburg  &  Midway  Coal  Mining 
Company,  P.O.  Box  6518,  Englewood, 
Colorado  80155-6518  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Sebree 
#1  Mine  (I.D.  No.  15-17044)  located  in 
Webster  County,  Kentucky.  The 
petitioner  requests  a  variance  to  allow 
the  use  of  a  spring-loaded  device  with 
specific  fastening  characteristics  with  its 
fastening  configiuBtion  to  seeing  plugs 
and  electrical-type  connectors  to 
batteries  and  to  the  permissible  mobile- 
powered  equipment,  which  the  batteries 
serve,  instead  of  using  a  padlock.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Island  Creek  Coal  Company 

[Docket  No.  M-97-120-C1 

Island  Creek  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1905-l(g) 
(diesel  fuel  piping  system)  to  its  Ohio 
No.  11  Mine  (I.D.  No.  15-03178)  located 
in  Union  County,  Kentucky.  The 
petitioner  requests  a  variance  to  permit 
the  transportation  of  diesel  fuel  from  a 
surface  diesel  fuel  oil  storage  tank 
directiy  into  the  fuel  tank  of  individual 
units  of  underground  diesel  equipment. 
The  petitioner  has  listed  specific 
procedures  in  this  p)etition  for 
implementing  its  alternative  method  of 
transporting  fiiel  from  the  surface  to 
underground  diesel  equipment.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  at 
would  the  mandatory  standard. 

5.  Consol  of  Kentucky,  Inc. 

(Docket  No.  M-97-121-C1 

Consol  of  Kentucky,  Inc.,  Consol 
Plaza,  1800  Washington  Road,  — 

Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1101-8  (water 
sprinkler  systems;  arrangement  of 
sprinklers)  to  its  Ridge  No.  8  Mine  (I.D. 
No.  15-17972)  located  in  Floyd  County. 
Kentucky.  The  petitioner  requests  a 
variance  to  f>ermit  the  use  of  a  single 
line  of  automatic  sprinklers  for  its  fire 
protection  system  on  main  and 
secondary  belt  conveyors.  The 
petitioner  proposes  to  use  a  single 
overhead  pipe  system  with  Vi-inch 
orifice  automatic  sprinklers  located  on 
10-foot  centers,  located  to  cover  50  feet 
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of  fire-resistant  belt  or  150  feet  of  non- 
fire  resistant  belt,  with  actuation 
temperatiires  between  200  to  230 
degrees  Fahrenheit,  and  with  water 
pressure  equal  to  or  greater  than  10  psi; 
to  locate  the  sprinklers  not  more  than  10 
feet  apart  so  that  the  discharge  of  water 
will  extend  over  the  belt  drive,  belt  take- 
up,  electrical  control,  and  gear  reducing 
unit;  to  conduct  a  test  using  the  specific 
procedures  outlined  in  this  petition 
during  the  installation  of  each  new 
system,  diuing  any  subsequent  repair  or 
replacement  of  any  critical  part,  and 
annually  to  ensure  proper  operation. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Consolidation  Coal  Company 

(Docket  No.  M-97-122-CI 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(f)(4) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Blacksville  No.  2  Mine  (I.D. 
No.  46-01968),  Humphrey  No.  7  Mine 
(1.0.  No.  46-01453).  and  Loveridge  No. 
22  Mine  (I.D.  No.  46-01433)  all  located 
in  Monongalia  County.  West  Virginia;  to 
its  Dilworth  Mine  (I.D.  No.  36-04281) 
located  in  Greene  County.  Pennsylvania; 
and  its  Robinson  Run  No.  95  Mine  (I.D. 
No.  46-01318)  located  in  Harrison 
'  County,  West  Virginia.  The  petitioner 
proposes  to  use  fire  resistant  hydraulic 
fluid  instead  of  fire  suppression  on 
mobile  equipment  operated  in  the 
primary  escapeway.  The  petitioner 
proposes  to  operate  mobile  equipment 
in  a  primary  escapeway  using  fire 
resistant  fluid,  anid  to  equip  such 
equipment  with  a  20  pound  dry 
chemical  fire  extinguisher,  to  have  a 
qualified  person  examine  batteries, 
electrical  cables  and  brake  equipment 
on  a  weekly  basis;  to  maintain  dry 
chemical  fire  extinguishers  on  the 
mobile  equipment  operated  in  the 
primary  escapeway  in  usable  and 
operative  condition;  to  instruct  mobile 
equipment  operators  to  conduct  a  pre- 
operational check  of  the  equipment 
prior  to  operation  in  the  primary 
escapeway;  and  to  instruct  mobile 
equipment  operators  on  an  annual  basis 
on  the  fire-fighting  plan,  the  use  of  dry 
chemical  fire  extinguishers,  and  the 
requirements  of  any  decision  and  order 
issued  on  this  petition.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


7.  Del  Rio,  Inc. 

(Docket  No.  M-97-123-CI 

Del  Rio,  Inc..  P.O.  Box  2218, 
Middlesboro,  Kentucky  40965  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1405  (automatic  couplers)  to 
its  Mine  DR  #7  (I.D.  No.  15-17607),  and 
its  Mine  DR  #8  (I.D.  No.  15-17951)  both 
located  in  Bell  Counfy,  Kentucky.  The 
petitioner  proposes  to  use  a  9  foot  steel 
tongue  to  couple  the  motor  to  the  flatcar 
instead  of  using  automatic  couplers.  The 
petitioner  states  that  due  to  mining 
heights,  flatcars  instead  of  regular 
supply  cars  are  being  used  in  their  mine 
to  haul  supplies.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

8.  BRAD  Enterprises,  Inc. 

(Docket  No.  M-97-124-CJ 

BR&D  Enterprises,  Inc.,  P.O.  Box 
2218.  Middlesboro,  Kentucky  40905  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1405 
(automatic  couplers)  to  its  Mine  BR&D 
*1,  (I.D.  No.  15-17907),  and  its  Mine 
BRiD  #2  (I.D.  No.  15-17908)  both 
located  in  Bell  County,  Kentucky.  The 
petitioner  proposes  to  use  a  9  foot  steel 
tongue  to  couple  the  motor  to  the  flatcar 
instead  of  using  automatic  couplers.  The 
petitioner  states  that  due  to  mining 
heights,  flatcars  instead  of  regular 
supply  cars  are  being  used  in  their  mine 
to  haul  supplies.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Island  Creek  Coal  Company 

(Docket  No.  M-97-125-C) 

Island  Creek  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Ohio  No.  11  Mine 
(I.D.  No.  15-03178)  located  in  Union 
Counfy,  Kentucky.  The  petitioner 
proposes  to  use  a  spring-loaded  metal 
locking  device  instead  of  padlocks  to 
secure  battery  charging  plugs  to 
machine-mounted  battery  receptacles  on 
permissible,  mobile,  battery-powered 
scoop  cars.  The  petitioner  has  outlined 
in  this  petition  specific  procedures  for 
implementation  of  its  alternative 
method  of  using  a  spring-loaded  locking 
device.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


10.  Bass  Energy,  Inc. 

(Docket  No.  M-97-i26-CI 

Bass  Energy,  Inc.  P.O.  Box  206. 
Bruceton  Mills.  West  Virginia  26525  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.380(d)(4)(i) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Mine  No.  1  (I.D.  No.  46- 
01162)  located  in  Upshur  Coimfy.  West 
Virginia.  Due  to  adverse  roof  conditions 
along  the  beltlines,  the  petitioner  has 
installed  additional  roof  support  to 
protect  the  affected  areas  which  has 
caused  the  walkway  to  be  narrowed 
down  to  less  than  four  feet  at  specific 
beltline  locations.  The  petitioner  states 
that  where  possible,  the  escapeway  has 
been  re-routed  to  another  entry  with 
common  air  and  properly  marked,  start- 
stop  switches  have  been  installed  inby 
and  outby  where  individuals  would 
have  to  cross  the  beltline,  and  that  close 
clearance  signs  have  been  posted  to 
caution  individuals  of  the  narrow 
walkway.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  Genwal  Resources,  Inc. 

(Docket  No.  M-97-127-CI 

Genwal  Resources,  Inc..  P.O.  Box 
1420. 195  North  100  West,  Huntington. 
Utah  84528  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1101-8  (water  sprinkler  systems; 
arrangement  of  sprinklers)  to  its 
Crandall  Canyon  Mine  (I.D.  No.  42- 
01715)  located  in  Emery  Counfy,  Utah. 
The  petitioner  requests  a  variance  to 
{>ermit  the  use  of  a  water  sprinkler 
system  with  a  single  overhead  pipe 
system  and  automatic  sprinklers  located 
not  more  than  10  feet  apart  so  that  the 
water  discharged  from  the  sprinklers 
Will  cover  50  feet  of  fire  resistant  belt, 
or  150  feet  of  non-fire  resistant  belt 
adjacent  to  the  belt  drive;  and  to  permit 
automatic  sprinklers  to  be  located  not 
more  that  10  feet  apart  so  that  water 
discharged  bom  the  sprinkler(s)  will 
cover  the  drive  motor(s),  belt  take-up 
electrical  controls,  and  gear  reducing 
unit  for  each  belt  drive.  The  petitioner 
proposes  to  conduct  a  functional  test  to 
ensure  proper  operation  during  the 
installation  of  each  new  system  and 
during  subsequent  repair  or  replacement 
of  any  critical  part;  and  to  submit  to  the 
District  Manager  proposed  revisions  to 
their  Part  48  training  plan  that  would 
specify  initial  and  refresher  training  for 
compliance  to  this  petition.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
January  2.  1998.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  November  20, 1997. 

Patricia  W.  Sihrey, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 

(FR  Doc.  97-31560  Filed  12-1-97;  8:45  am] 
MLUNQ  CODE  4810-43-l> 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-165)] 

NASA  Advisory  Council;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Council. 

DATES:  Tuesday,  December  16. 1997, 
9:00  a.m.  to  3:30  p.m.;  and  Wednesday. 
December  17, 1997.  9:00  a.m.  to  3:00 
p.m. 

ADDRESSES:  NASA  Headquarters,  Room 
9H40.  300  E  Street  SW,  Washington.  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Aime  L.  Accola.  Code  Z.  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/358-2096. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Space  Science  Enterprise  Overview 
—Technology  Development  in  the 

Space  Science  Enterprise 
— Earth  Science  Enterprise  Overview 
— NRC  Report  on  Space  Shuttle 

Meteoroid/Debris  Risk  Management 


— Astrobiology 

— Student  Opportunities  for  Access  to 

Space 
— Faster.  Better,  Cheaper 
— Committee  and  Task  Force  Reports 
— Discussion  of  Findings  and 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  November  25, 1997. 
Alan  M.  Lmlwig, 

Associate  Administrator  for  Policy  and  Plans, 

National  Aeronautics  and  Space 

Administration. 

(FR  Doc.  97-31528  Filed  12-1-97;  8:45  am] 

BIUJNQ  CODE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On 
October  27, 1997,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
November  24, 1997  to  the  following 
applicants: 

Alexandra  C.  Brown  and  Maria  Uhle — 

Permit  No.  98-016 
Philip  R.  Kyle— Permit  No.  98-018 
Gary  Miller— Permit  No.  98-019 
Nadene  G.  Kennedy, 
Permit  Officer. 

[FR  Doc.  97-31584  Filed  12-1-97;  8:45  am] 
BHJJNO  COOE  7S56-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 


summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
AntarctJcConservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  these  permit 
applications  by  December  3l8t.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Permit  Office,  Room 
755,  Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington.  VA  22230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1033. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  application  received  is  as  follows: 
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Pennit  Application:  98-021. 


AfpUcmn „ Permit  Application:  98-020. 

Howard  E.  Evans,  Veterinary  College,  Cornell  University,  tttiaca,  NY  14853. 

Activity  for  Which  Permit  is  Requested 

Take  and  Import  into  ttw  United  States 
The  applicant  will  be  leading  a  Cornell  Adult  University  tour  on  a  cruise  ship  in  tt>e  Antarctic  Peninsula  arxl  applicant  proposes  salvage 
carcasses  and  remains  ol  penguins,  btrds  or  seals  as  study  materials.  These  materials  will  be  imported  to  the  U.S.  and  stored  In  the  Cor- 
nell University  Coflections  lor  use  as  teaching  aides  or  in  research. 

Loc^ion 

Vanous  sites  within  the  Arrtarctic  Peninsula  Area 

Dates 

January  7,  1998  to  January  21,  1998 

2.  Applicant 

Rennie  S.  HoN.  Chief  Sdenlist.  AMLR  Prograin.  Souttiwest  Fisheries  Science  Center,  National  Ma- 
rine Fisheries  Service.  8604  La  Jolla  Shores  Driye,  La  Jolla,  CA  92093. 

Activity  for  Which  Permit  is  Requested 
Taking.  Import  into  the  United  States,  and  Enter  Site  of  Special  Scientific  Interest.  The  applicant  will  be  corxlucting  ship-supported  and 
land-based  studies  tn  the  region  of  the  Antarctic  Peninsula.  Studies  encompassing  census  surveys,  attendance,  energetics,  foraging,  and 
long  term  mor^onng  (censusing/tagging)  of  Antarctic  fur  seals  {Arctocephalus  gazelle)  will  be  Initiated  at  the  newty  established  AMLR 
Program  campsite  at  Cape  Shirretf,  Livingston  Island  arxj  continued  at  their  existing  camp  on  Seal  Island.  Up  to  80  adult  arxj  1 180  pups 
will  be  captured  and  tagged.  In  addition  up  to  40  female/pup  pairs  will  t>e  captured  to  quantify  the  foraging  costs  of  maternal  investment 
in  pups  associated  with  changes  in  foraging  strategies  observed.  Energetic  costs  and  benefits  of  different  foraging  patterns  can  be  deter- 
n>ined  by  simultarwous  measurements  ol  energy  expenditure  (Isotope),  food  Intake  (isotope),  dive  depth,  duration,  time  of  day  and  dive 
frequency  (via  TDR's),  swim  speed  (TOR),  and  foraging  location  (satellite  transmitter).  Attendance  information  collected  from  these  instru- 
mented females  will  address  issues  such  as  (a)  prey  availability  and  subsequent  impact  on  females  arxJ  pups,  and  (b)  attendarKs-related 
factors  of  pup  growth.  Milk  extraction  af>d  gastnc  lavage/^^ntut)ation  will  be  used  for  energetic  studies,  providing  trophic  information. 
In  addition  the  applicant  proposes  to  salvage  txxies  and  carcasses  of  dead  seals  tor  importation  to  the  U.S.  These  materials  will  be 
skxed  at  tt>e  Southwest  Fishehes  Scierx:e  Center  for  educatk>n  and  research  purposes. 

Location  I 

Cape  Shirreff.  Livingston  Island  (SSSI  «32).  Byers  Peninsula  (SSSI  «€),  South  Shetland  Island.  AntarctK  Peninsula. 


Janmrf  1.  1998  to  April  1.  2001. 


Nadene  G.  Kennedy, 

Permit  Officer. 

(FR  Doc.  97-31585  Filed  12-1-97;  8:45  am] 

MLLMQCOOe  7Sa6-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

~AGaiCY:  U.S.  Nuclear  Regulatory 
Conunission  (NRC). 

ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 


agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  New. 

2.  The  title  of  the  information 
collection:  Joint  NRC/EPA  Survey  of 
Sewage  Sludge/ Ash. 

3.  The  form  number  if  applicable: 
None. 

4.  How  often  the  collection  is 
required:  This  is  a  one-time  collection. 

5.  Who  will  be  required  or  asked  to 
report  Selected  publicly  owned 
treatment  works  (POTWs),  and 
Agreement  States. 

6.  An  estimate  of  the  number  of 
responses:  600  POTWs  for  the 
questionnaire  and  300  POTWs  for 
sample  collection,  plus  30  Agreement 
States  for  reporting  of  licensees 
associated  with  ZSp  Codes. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 


requirement  or  request.  An  average  of  1 
hour  per  respondent  for  questionnaire 
and  6  hours  each  for  selected 
respondents  for  collecting  samples,  plus 
8  hours  each  for  30  Agreement  States. 
The  total  burden  is  2.640  hours. 

8.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

9.  Abstract.  The  survey  will  obtain 
national  estimates  of  high  probability 
occurrences  of  elevated  levels  of 
radioactive  materials  in  sludge  and  ash 
at  POTWs.  estimate  the  extent  to  which 
radioactive  contamination  comes  firom 
either  NRC/ Agreement  State  licensees  or 
firom  naturally-occurring  radioactivity, 
and  support  possible  rulemaking 
decisions  by  NRC  and  EPA.  NRC  and 
EPA  will  send  questionnaires  to 
selected  POTWs.  Based  on  the  results  of 
that  survey.  NRC  and  EPA  will  identify 
approximately  300  POTWs  from  which 
samples  of  sewage  sludge/ash  will  be 
taken  and  analyzed.  Results  of  the  full 
survey  will  be  published  for  use  by 
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Federal  agencies.  States,  POTWs,  local 
POTW  officials  and  other  interested 
parties. 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room, 
2120  L  Street  NW  (lower  level). 
Washington,  EXI.  OMB  clearance 
packages  are  available  at  the  NRC 
worldwide  web  site  (http:// 
www.nrc.gov)  under  the  FedWorld 
collection  link  on  the  home  page  tool 
bar.  The  document  will  be  available  on 
the  NRC  home  page  site  for  60  days  after 
the  signature  date  of  this  notice. 

Comments  and  questions  shoidd  be 
directed  to  the  OMB  reviewer  by 
January  2,  1998.  Norma  Gonzales,  Office 
of  Information  and  Regulatory  Affairs 
(3150-  )NEOB-10202,  Office  of 

Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

Tne  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  415-7233. 

Dated  at  Roclcville.  Maryland,  this  24th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shehon, 
NRC  aeamnce  Officer. ' 
(FR  Doc.  97-31518  Filed  12-1-97;  8:45  am] 
BRUNO  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

PA  97-067] 

Hnis  Scott  Bandy;  Order  Prohibiting 
Involvement  in  NRC-Ucensed 
Activities  (Effective  Jfflmediataiy) 

I 

Finis  Scott  Bandy  was  formerly 
employed  by  Omaha  Public  Power 
District  (OPPD)  as  an  instrumentation 
and  control  technician  at  OPPD's  Fort 
Calhoun  Station  nuclear  power  plant, 
Blair.  Nebraska.  OPPD  holds  license  No. 
DPR-40,  issued  August  9,  1973.  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
50.  The  license  authorizes  the  operation 
of  the  Fort  Calhoun  Station  (FCS)  in 
accordance  with  the  conditions 
specified  therein. 

n 

In  August  1996,  the  NRC  inspected 
access  authorization  files  during  an  NRC 
security  inspection  at  FCS.  The  NRC 
raised  a  question  about  arrest 
information  that  Mr.  Bandy  had 
supplied  to  OPPD  during  the  course  of 
1993,  in  connection  with  his  application 
for  unescorted  access  to  the  plant.  The 
information  in  question  pertained  to 


whether  Mr.  Bandy  had  been  arrested 
for  theft  of  personal  property,  as  certain 
docimients  in  his  file  appeared  to 
indicate,  or  had  been  arrested  for 
excessive  speed  while  driving,  as  Mr. 
Bandy  claimed.  As  a  result  of  the  NRC's 
questions,  OPPD  agreed  to  interview  Mr. 
Bandy  in  the  presence  of  the  NRC 
inspector.  During  the  interview.  Mr. 
Bandy  denied  that  he  had  been  arrested 
for  theft  and  asserted  that  the  only 
charge  he  was  aware  of  involved 
excessive  speed  while  driving. 

Based  on  further  questions  about  the 
accuracy  of  Mr.  Bandy's  statements  and 
the  information  provided  by  him,  Mr. 
Bandy's  unescorted  access  to  FCS  was 
temporarily  suspended  on  August  22. 
1996.  On  August  26,  1996,  OPPD 
terminated  Mr.  Bandy's  employment 
and  revoked  his  unescorted  access  to 
FCS.  OPPD  then  conducted  an 
investigation  and  determined  that:  (1) 
The  only  charge  brought  against  Mr. 
Bandy  in  1991  was  a  charge  of  theft  of 
personal  property;  (2)  copies  of  court 
records  provided  to  OPPD  by  Mr.  Bandy 
had  been  altered  to  make  it  appear  that 
the  charge  had  been  for  speeding;  and 
(3)  Mr.  Bandy  made  false  statements 
when  questioned  about  his  criminal 
history  in  1993  by  OPPD  and  in  1996 
when  questioned  by  OPPD  and  the  NRC 
during  its  inspection.  The  NRC's 
investigation  of  this  matter  concluded 
that  Mr.  Bandy  deliberately  falsified 
criminal  history  information  submitted 
to  OPPD  in  1993,  and  provided  false 
information  to  OPPD  and  an  NRC 
inspector  when  questioned  about  this  in 
August  1996. 

On  July  22,  1997,  tiie  NRC  issued  a 
Demand  for  Information  to  Mr.  Bandy, 
seeking  information  as  to  why  the  NRC 
should  not  conclude  that  he  engaged  in 
deliberate  misconduct  and,  if  so.  why 
the  NRC  should  not  prohibit  his 
involvement  in  NRC-licensed  activities. 
On  July  29,  1997,  Mr.  Bandy  contacted 
the  NRC's  Office  of  Enforcement, 
indicated  that  he  had  no  interest  in 
•  being  involved  in  NRC-licensed 
activities,  and  indicated  that  he  would 
be  willing  to  consent  to  an  order 
prohibiting  his  involvement  in  NRC- 
licensed  activities.  On  August  19, 1997. 
the  NRC  sent  a  letter  to  Mr.  Bandy 
formally  seeking  his  consent  to  a 
confirmatory  order  prohibiting  his 
involvement  in  NRC-licensed  activities 
for  five  years.  Mr.  Bandy  failed  to 
respond  to  this  letter  or  to  NRC  efforts 
to  contact  him. 

m 

Based  on  the  above,  the  NRC  has 
concluded  that  Mr.  Bandy  engaged  in 
deliberate  misconduct  in  1993  and  in 
August  1996.  by:  (1)  Deliberately  falsely 


stating  to  OPPD  during  the  course  of 
1993  that  he  had  been  convicted  in  1991 
of  excessive  speeding  while  driving 
when,  in  fact,  he  had  been  convicted  of 
theft  of  personal  property,  and  by 
deliberately  altering  copies  of  court 
records  that  were  provided  to  OPPD; 
and  (2)  deliberately  falsely  stating  in 
August  1996  to  OPPD  and  an  NRC 
inspector  that  he  had  been  convicted  in 
1991  of  excessive  speeding  while 
driving.  These  actions  constituted  a 
violation  of  10  CFR  50.5(a)(2).  which 
prohibits  an  individual  from 
deliberately  submitting  to  the  NRC  or  a 
licensee  information  that  the  person 
submitting  the  information  knows  to  be 
incomplete  or  inaccurate  in  some 
respect  material  to  the  NRC.  In  this  case, 
the  information  that  Mr.  Bandy 
provided  regarding  his  personal  history 
was  material  because  licensees  are 
required  to  consider  such  information  in 
maJung  unescorted  access 
determinations  in  accordance  with  the 
requirements  of  10  CFR  73.56. 

The  NRC  must  be  able  to  rely  on  the 
licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  to  provide  information  that 
is  complete  and  accurate  in  all  material 
respects.  Mr.  Bandy's  actions  in 
deliberately  providing  false  information 
to  the  licensee  and  to  the  NRC 
constitute  deliberate  violations  of 
Commission  regulations.  His  conduct 
raises  serious  doubt  about  his 
trustworthiness  and  reliability; 
particularly  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirements 
and  to  provide  complete  and  accurate 
information  to  NRC  licensees  in  the 
future. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Bandy  were  permitted  at  this  time 
to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
Bandy  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years  from  the  date 
of  this  Order.  Additionally,  Mr.  Bandy 
is  required  to  notify  the  NRC  of  his  first 
employment  in  NRC-licensed  activities 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Mr. 
Bandy's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
effective  immediately. 
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IV 

Accordingly,  pursuant  to  Sections 
103. 161b.  161i.  1610. 182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
Part  50,  It  is  hereby  ordered,  effective 
immediately,  that: 

1.  Finis  Scott  Bandy  is  prohibited 
from  involvement  in  activities  licensed 
by  the  NRC  for  a  period  of  5  years.  NRC- 
licensed  activities  are  those  that  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC. 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20. 

2.  If  Finis  Scott  Bandy  is  currently 
involved  with  another  employer  in 
NRC-licensed  activities,  he  must 
immediately  cease  such  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer. 

3.  For  the  five-year  period  after  the 
above  period  has  expired,  Mr.  Bandy 
will  notify  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  D.C.,  20555, 
within  20  days  of  the  first  time  he 
accepts  employment  in  NRC-licensed 
activities,  as  defined  in  Paragraph  IV. 1 
above.  In  the  notification,  he  will 
include  a  statement  of  his  commitment 
to  comply  with  regulatory  requirements 
and  address  why  the  NRC  should  have 
confidence  that  he  will  comply  with 
regulatory  requirements,  and  the  name, 
address  and  telephone  number  of  his 
employer  or  entity  where  he  will  be 
involved  in  licensed  activities. 

The  Director,  Office  of  Enforcement, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
Mr.  Bandy  of  good  cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Bandy  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  within  20  days  of 
its  issuance.  Where  good  cause  is 
shown,  consideration  will  be  given  to 
extending  the  time  to  request  a  hearing. 
A  request  for  extension  of  time  must  be 
made  in  writing  to  the  Director,  Office 
of  Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
cbnsents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 


Order  and  shall  set  forth  the  matters  of 
bet  and  law  on  which  Mr.  Bandy,  or 
any  other  such  person  adversely 
affected,  relies  and  the  reasons  as  to 
why  the  Order  should  not  have  been 
issued.  Any  answer  or  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
and  Service  Section,  Washington,  D.C. 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
IV,  611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  Texas  76011,  and  to  Mr. 
Bandy.  If  a  person  other  than  Mr.  Bandy 
requests  a  bearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Bandy 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Bandy  may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order,  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfoimded  allegations,  or  error. 

In  the  absence  of  any  request  for  a 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
AN  ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDIATE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland  this  19th  day 
of  November  1997. 

For  The  Nuclear  Regulatory  Commission. 
James  Liebermaitf 
Director,  Office  of  Enforcement 
IFR  Doc.  97-31521  Filed  12-1-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-382] 

Entergy  Operations,  Inc.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
38  issued  to  Entergy  Operations  Inc., 
(the  licensee)  for  operation  of  the 
Waterford  Steam  Electric  Station,  Unit 
3,  located  in  St.  Charles  Parish, 
Louisiana. 

The  proposed  amendment  would 
increase  the  Spent  Fuel  Pool  storage 
capacity  and  increase  the  maximum  fuel 
enrichment  frtim  4.9  w/o  (nominal 
weight  percent)  to  5.0  w/o  U-235.  This 
proposed  modification  will  be 
accomplished  by  removing  the  existing 
racks  in  the  Spent  Fuel  Pool  and 
replacing  them  with  higher  density 
racks.  The  neutron  absorber  (BORAL) 
for  the  new  racks,  has  been  licensed  by 
the  NRC  for  use  in  other  nuclear  power 
plant  spent  fuel  storage  applications. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

In  the  analysis  of  the  safety  issues 
concerning  the  expanded  pool  storage 
capacity,  the  following  previously 
postulated  accident  scenarios  have  been 
considered: 

a.  A  spent  fuel  assembly  drop  in  the 
Spent  Fuel  Pool. 
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b.  Loss  of  Spent  Fuel  Pool  cooling 
flow. 

c.  A  seismic  event. 

d.  An  accidental  drop  of  a  fully 
loaded  fuel  shipping  cask. 

The  probability  that  any  of  the 
accidents  in  the  above  list  can  occur  is 
not  significanUy  increased  by  the 
modification  itself.  The  probabilities  of 
a  seismic  event  or  loss  of  Spent  Fuel 
Pool  cooling  flow  are  not  influenced  by 
the  proposed  changes.  The  probabilities 
of  accidental  fuel  assembly  or  shipping 
cask  drops  are  primarily  influenced  by 
the  methods  used  to  lift  and  move  these 
loads.  The  method  of  handling  loads 
during  normal  plant  o[>erations  remains 
,  unchanged,  since  the  same  equipment 
(i.e..  Spent  Fuel  Handling  Machine  and 
Cask  Handling  Crane)  and  procedures 
will  be  used.  A  new  offset  handling  tool 
will  be  required  to  access  some  storage 
rack  cells  located  adjacent  to  the  pool 
walls.  The  grapple  mechanism, 
procedures,  and  fuel  manipulation 
methods  will  be  very  similar  to  those 
used  by  the  standard  fuel  handling  tool 
on  the  Spent  Fuel  Handling  Machine. 
Therefore,  this  tool  does  not  represent  a 
significant  change  in  the  methods  used 
to  lift  or  move  fuel  in  the  Fuel  Handling 
Building.  Since  the  methods  used  to 
move  loads  during  normal  operations 
remain  nearly  the  same  as  those  used 
previously,  there  is  no  significant 
increase  in  the  probability  of  an 
accident. 

During  rack  removal  and  installation, 
all  work  in  the  pool  area  will  be 
controlled  and  performed  in  strict 
accordance  with  specific  written 
procedures.  Any  movement  of  fuel 
assemblies  required  to  be  performed  to 
support  the  modification  (e.g.,  removal 
and  installation  of  racks)  will  be 
performed  in  the  same  manner  as  during 
normal  refueling  operations.  Shipping 
cask  movements  will  not  be  performed 
during  the  modification  period. 

Accordingly,  the  proposed 
modification  does  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated. 

The  consequences  of  the  previously 
postulated  scenarios  for  an  accidental 
drop  of  a  fuel  assembly  in  the  Spent 
Fuel  Pool  have  been  re-evaluated  for  the 
proposed  change.  The  results  show  tbat 
the  postulated  accident  of  a  fuel 
assembly  striking  the  top  of  the  storage 
racks  will  not  distort  the  racks 
sufficienUy  to  impair  their  functionality. 
The  resulting  structiual  damage  to  a 
falling  assembly  and/or  a  stored 
assembly  has  been  determined  to 
remain  unchanged.  The  minimum^^ 
subcriticality  margin,  Keff  less  than  or 
equal  to  0.95,  will  be  maintained.  The 
structural  damage  to  the  Fuel  Handling 


Building,  pool  liner,  and  fuel  assembly 
resulting  from  a  fuel  assembly  drop 
striking  the  pool  floor  or  another 
assembly  located  within  the  racks 
remains  unchanged.  The  resulting 
structural  damage  to  these  items 
subsequent  to  this  event  is  not 
influenced  by  the  proposed  changes. 
The  radiological  dose  at  the  exclusion 
area  boundary  will  increase  due  to  the 
changes  in  fuel  enrichment  and  bumup. 
The  previously  calculated  doses  to  the 
thyroid  and  whole  body  were  0.47  and 
0.11  rem,  respectively.  The  new  thyroid 
and  whole  body  doses  based  on  the 
proposed  change  will  be  0.553  and 
0.304,  respectively.  These  dose  levels 
are  extremely  small  when  compared  to  . 
the  levels  required  by  10  CFR  100. . 
Therefore,  the  increase  in  dose  is  not 
considered  a  significant  increase  in 
consequence.  Thus,  the  results  of  the 
postulated  fuel  drop  accidents  remain 
acceptable  and  do  not  represent  a 
significant  increase  in  consequences 
from  any  of  the  same  previously 
evaluated  accidents. 

The  consequences  of  a  loss  of  Spent 
Fuel  Pool  cooling  have  been  evaluated 
and  found  to  have  no  increase.  The 
concern  with  this  accident  is  a 
reduction  of  Spent  Fuel  Pool  water 
inventory  from  bulk  pool  boiling 
resulting  in  uncovering  fuel  assemblies. 
This  situation  would  lead  to  fuel  failure 
and  subsequent  significant  increase  in 
ofiisite  dose.  Loss  of  spent  fuel  pool 
cooling  at  Waterford  3  is  mitigated  by 
ens^iring  that  a  sufficient  time  lapse 
exists  between  the  loss  of  forced  cooling 
and  uncovering  fuel.  This  period  of  time 
is  compared  against  a  reasonable  period 
to  re-establish  cooling  or  supply  an 
alternative  water  source  (such  as  fire 
water).  Evaluation  of  this  accident 
usually  includes  determination  of  the 
time  to  boil.  This  time  period  is  much 
less  than  the  onset  of  any  significant 
increase  in  offsite  dose,  since  once 
boiling  begins  it  would  have  to  continue 
unchecked  until  the  pool  surface  was 
lowered  to  the  point  of  exposing  active 
fuel.  The  time  to  boil  represents  the 
onset  of  loss  of  pool  water  inventory 
and  is  commonly  used  as  a  gage  for 
establishing  the  comparison  of 
consequences  before  and  after  a 
refueling  project.  The  heat  up  rate  in  the 
Spent  Fuel  Pool  is  a  nearly  linear 
function  of  the  fuel  decay  heat  load.  The 
fuel  decay  heat  load  will  increase 
subsequent  to  the  proposed  changes 
because  of  the  increase  in  the  number  of 
assemblies  and  higher  fuel  bumups.  The 
heat  up  rate  established  for  the  limiting 
normal  heat  load  conditions  prior  to 
reracking  was  5.41''F  per  hour.  This 
would  result  in  the  pool  temperature 


increasing  from  the  maximum  normal 
temperature  of  140  °F  to  boiling  in  a 
period  of  13.3  hoiu^.  The  heat  up  rate 
established  for  the  limiting  normal  heat 
load  conditions  subsequent  to  the 
proposed  changes  has  been  determined 
as  13.6  "F  per  hour.  This  would  result 
in  the  pool  temperatiue  increasing  from 
the  maximum  normal  temperature  of 
140  "F  to  boiling  in  a  period  of  5^ 
hours. 

This  time  to  boil  comparison  was 
made  for  limiting  normal  heat  load 
conditions.  However,  the  end  of  this 
period  of  time  does  not  represent  the 
onset  of  any  significant  increase  in 
offsite  doses.  As  stated  above,  this 
consequence  would  result  subsequent  to 
fuel  being  uncovered  through 
unchecked  boiling  and  resulting  water 
level  drop  of  approximately  24.5  feet 
from  normal  surface  to  the  top  of  the 
fuel  storage  racks.  This  depth  is 
conservative,  since  the  top  of  active  fiiel 
is  below  this  level.  Subsequent  to  the 
proposed  changes  under  limiting 
normal  heat  loads  the  time  lapse  \ 

between  the  onset  of  unchecked  boiling 
and  imcovering  of  the  racks  has  been 
determined  to  exceed  50  hours. 
As  stated  above  in  the  safety 
assessment,  subsequent  to  reracking,  the 
time  to  boil  after  loss  of  forced  cooling 
in  the  most  severe  scenario  is  2.89  hours 
(the  ensuing  rate  of  evaporative  loss 
would  not  result  in  the  fuel  being 
uncovered  until  after  an  additional  34 
hours,  which  is  168  hours  after  reactor 
shutdown).  However,  the  design  basis 
limiting  pool  heat  load  under  these 
conditions  actually  decreases  after  the 
proposed  modification,  because  of 
conservatisms  previously  used  to 
determine  the  heat  load  for  this 
condition.  Therefore,  the  calculated 
time  to  boil  in  this  most  severe  scenario 
will  increase  subsequent  to  the 
proposed  modification.  In  the  unlikely 
event  that  all  pool  cooling  is  lost, 
sufficient  time  will  be  available 
subsequent  to  the  proposed  changes  for 
the  operators  to  provide  alternate  means 
of  cooling  (i.e.,  fire  water)  before  fuel  is 
uncovered.  Thwefore,  the  proposed 
changes  represents  no  increase  in  the 
consequences  of  loss  of  pool  cooling. 
The  consequences  of  a  design  basis 
seismic  event  are  not  increased.  The 
consequences  of  this  accident  aie 
evaluated  on  the  basis  of  subsequent 
fuel  damage  or  compromise  of  the  fuel 
storage  or  building  configurations 
leading  to  radiological  or  criticality 
concerns.  The  new  racks  have  been 
analyzed  in  their  new  configxiration  and 
found  safe  during  seismic  motion.  Fuel 
has  been  determined  to  remain  intact 
and  the  storage  racks  maintain  the  fuel 
and  fixed  poison  configurations 
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subsequent  to  a  seismic  event  The 
structural  capability  of  the  pool  and 
liner  will  not  be  exceeded  under  the 
appropriate  combinations  of  dead 
weight,  thermal,  and  seismic  loads.  The 
Fuel  Handling  Building  structiu^  will 
remain  intact  during  a  seismic  event 
and  will  continue  to  adequately  support 
and  protect  the  fuel  racks,  storage  array, 
and  pool  moderator/coolant.  Thus,  the 
consequences  of  a  seismic  event  are  not 
increased. 

The  consequences  of  a  spent  fuel  cask 
drop  into  the  Cask  Storage  Fit  have  been 
analyzed  along  with  the  new  rack 
storage  configuration.  This  evaluation 
concluded  that  there  is  no  increase  in 
consequences.  Administrative  controls, 
appropriate  changes  in  load  paths,  and 
crane  travel  limits  will  continue  to 
preclude  handlihg  heavy  loads  above 
stored  fuel.  Therefore,  casks  impacting 
stored  fuel  is  not  a  postulated  event 
Potential  damage  to  the  cask  and 
contained  fuel  remain  unchanged,  since 
the  pertinent  parameters  for  this 
analysis  (i.e.,  lift  height,  weight,  impact 
zone  configurations,  etc.)  are  not 
affected  by  the  new  rack  configurations. 
The  floor  was  reanalyzed  to  assess  the 
effect  of  the  additional  loading  from 
higher  density  fuel  storage.  It  was 
determined  tbat  the  floor  remains  intact 
with  minor  local  crushing  of  concrete. 
The  liner  plate  would  sustain  limited 
damage,  which  is  repairable.  Leakage 
would  be  limited  to  flow  through  the 
leak  chase  system  and  would  be 
collected  at  the  sump.  The  Fuel 
Handling  Building  integrity  would  not 
be  compromised;  therefore,  there  would 
be  no  release  of  contaminated  pool 
water  outside  of  the  building.  Makeup 
water  from  the  Condensate  Storage  Pool 
and/or  the  Refueling  Water  Storage 
Tank  would  be  adequate  to  ofiiset  loss  of 
water  inventory  due  to  any  leakages. 
This  accident  does  not  result  in  any 
increase  in  off5it»«r  Fuel  Handling 
Building  doses.  Thus,  the  proposed 
changes  do  not  represent  any  increase  in 
the  consequences  of  a  postulated  spent 
fuel  cask  drop. 

Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  significantly 
increase  the  probability  or  consequences 
of  any  accident  previously  evaluated. 
2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

To  assess  the  possibility  of  new  or 
diffisrent  kind  of  accidents,  a  list  of  the 
critical  parameters  required  to  ensure 
safe  fuel  storage  was  established.  Safe 
fiiel  storage  is  defined  here  as  providing 
an  environment  which  would  not 
present  any  significant  threats  to 
workers  or  the  general  public.  In  other 
words,  meeting  the  requirements  of  10 


CFR  100  and  10  CFR  20.  Any  new 
events  which  would  modify  these 
parameters  sufficiently  to  place  them 
outside  of  the  boundaries  analyzed  for 
normal  conditions  and/or  outside  of  the 
boundaries  previously  considered  for 
accidents  would  be  considered  a  new  or 
different  accident.  The  criticality  and 
radiological  safety  evaluations  were 
reviewed  to  establish  the  list  of  critical 
parameters.  The  fuel  configuration  and 
the  existence  of  the  moderator/coolant 
were  identified  as  the  only  two 
parameters  which  were  critical  to  safe 
fuel  storage.  Significant  modification  of 
these  two  parameters  represents  the 
only  possibility  of  an  unsafe  storage 
condition.  Once  the  two  critical 
parameters  were  established,  an 
additional  step  was  taken  to  determine 
what  events  (which  were  not  previously 
considered)  could  result  in  changes  to 
the  storage  configuration  or  moderator/ 
coolant  presence  during  or  subsequent 
to  the  proposed  changes.  This  process 
was  adopted  to  ensure  that  the 
possibility  of  any  new  or  different 
accident  scenario  or  event  would  be 
identified. 

Due  to  the  proposed  changes,  the 
following  events  were  considered  as  the 
only  events  which  might  represent  a 
new  or  different  kind  of  accident: 

a.  An  accidental  drop  of  a  rack 
module  during  construction  activity  in 
the  pool. 

b.  Draining  the  Cask  Storage  Pit  and 
Refueling  Canal  through  the  floor 
drains. 

c.  Fuel  assembly  mispositioning 
accident  in  Region  2. 

A  construction  accident  resulting  in  a 
rack  drop  is  an  unlikely  event.  A  new 
rack  lifting  rig  will  be  introduced  to  lift 
and  suspend  all  but  one  of  the  racks 
using  the  existing  Fuel  Handling 
Building  Cranes.  Either  a  new 
temporary  hoist  or  a  combination  of  one 
of  the  existing  15  ton  cranes  and  a 
lifting  bag  will  be  used  to  lift  one  of  the 
existing  eighty  ceil  racks  that  is  adjacent 
to  the  east  wall  of  the  Spent  Fuel  Pool. 
The  cranes,  hoists  and  lifting  rig  have 
been  or  will  be  designed  using  the 
guidance  of  NUREG-0612  and  ANSI 
N14.6.  The  postulated  rack  drop  event 
is  commonly  referred  to  as  a  "heavy 
load  drop"  over  the  pools.  Heavy  loads 
will  not  be  allowed  to  travel  over  any 
racks  containing  fuel  assemblies.  The 
danger  represented  by  this  event  is  that 
the  pool  structure  will  be  compromised 
leading  to  loss  of  moderator/coolant, 
which  is  one  of  the  two  critical 
parameters  identified  above.  However, 
although  the  analysis  of  this  event  has 
been  performed  and  shown  to  be 
acceptable,  the  question  of  a  new  or 
different  type  of  event  is  answered  by 


determining  whether  heavy  load  drops 
over  the  pool  have  been  considered 
previously.  The  postulated  drop  of  a 
pool  gate  was  previously  evaluated  and 
represents  a  heavy  load  drop  similar  to 
a  rack  drop.  All  movements  of  heavy 
loads  over  the  pool  will  comply  with 
the  applicable  administrative  controls 
and  guidelines  (i.e.  plant  procedures. 
NUREG-0612.  etc.).  Therefore,  the  rack 
drop  does  not  represent  a  new  or 
different  kind  of  accident. 

The  Cask  Storage  Pit  and  Refueling 
Canal  both  have  floor  drains  which  will 
be  plugged  (a  welded  closed  cover  plate) 
prior  to  installation  of  the  new  storage 
racks  in  each  of  the  respective  areas. 
The  plugs  will  preclude  any  water  loss 
through  the  drain  system.  Therefore, 
draining  the  Cask  Storage  Pit  and 
Refueling  Canal  through  the  floor  drains 
is  not  a  postulated  event. 

Fuel  assembly  mispositioning  in 
Region  2  is  an  unlikely  event,  since 
locating  assemblies  which  do  not  meet 
the  bumup  criteria  will  be 
administratively  controlled. 
Administrative  controls  will  consist  of 
developing  a  checkerboarding  storage 
pattern  in  the  Region  2  racks  prior  to 
storage  or  placement  of  the  non- 
compliant  fuel  in  Region  1  racks.  The 
Region  2  mispositioning  event 
represents  a  change  from  the  previously 
analyzed  condition,  since  Waterford  3 
currently  has  only  Region  1  style 
storage.  Therefore,  a  new  fuel  storage 
configiuation  is  possible.  However,  the 
event  does  not  represent  a  new  or 
different  kind  of  accident,  since  fiiel 
assembly  mispositioning  is  possible 
with  the  existing  racks  through 
controlled  or  uncontrolled  (assembly 
drop)  lowering  of  an  assembly  adjacent 
to  the  outside  of  the  storage  racks.  This 
condition  was  previously  evaluated  and 
found  to  be  acceptable.  The  new  event 
was  evaluated  using  similar  techniques 
with  similar  acceptance  criteria  and  was 
shown  to  remain  acceptable.  Therefore, 
due  to  the  similarity  of  this  new  event 
with  that  which  was  previously 
analyzed  it  is  not  considered  to 
represent  a  new  or  diffisrent  kind  of 
accident. 

The  proposed  change  does  not  alter 
the  operating  requirements  of  the  plant 
or  of  the  equipment  credited  in  the 
mitigation  of  the  design  basis  accidents. 
The  proposed  change  does  not  affect 
any  of  the  important  parameters 
required  to  ensure  safe  fuel  storage. 
Therefore,  the  potential  for  a  new  or 
previously  unanalyzed  accident  is  not 
created. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  function  of  the  Spent  Fuel  Pool 
is  to  store  the  fuel  assemblies  in  a 
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subcritical  and  coolable  configuration 
through  all  environmental  and  abnormal 
loadings,  such  as  an  earthquake  or  fuel 
assembly  drop.  The  new  rack  design 
must  meet  all  applicable  requirements 
for  safe  storage  and  be  functionally 
compatible  with  the  Spent  Fuel  Pool. 
EOI  has  addressed  the  safety  issues 
related  to  the  expanded  pool  storage 
capacity  in  the  following  areas: 

a.  Material,  mechanical,  and 
structural  considerations. 

b.  Nuclear  criticality. 

c.  Thermal-hydraulic  and  pool 
cooling. 

The  mechanical,  material  and 
structural  designs  of  the  new  racks  have 
been  reviewed  in  accordance  with  the 
applicable  provisions  of  the  NRC 
Guidance  entitled  "Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications".  The  rack 
materials  used  are  compatible  with  the 
spent  fuel  assemblies  and  the  Spent 
Fuel  Pool  environment.  The  design  of 
the  new  racks  preserves  the  proper 
margin  of  safety  during  abnormal  loads 
such  as  a  dropped  assembly  and  tensile 
loads  from  a  stuck  assembly.  It  has  been 
shown  that  such  loads  will  not 
invalidate  the  mechanical  design  and 
material  selection  to  safely  store  fuel  in 
a  coolable  and  subcritical  configuration. 

The  methodology  used  in  the 
criticality  analysis  of  the  expanded 
Spent  Fuel  Pool  meets  the  appropriate 
NRC  guidelines  and  the  ANSI  standards 
(GDC  62,  NUREG  0800,  Section  9.1.2, 
NRC  Guidance  entitled,  "Review  and 
Acceptance  of  Spent  Fuel  Storage  and 
Handling  Applications",  Reg.  Guide 
1.13,  and  ANSI  ANS  8.17).  The  margin 
of  safety  for  subcriticality  is  maintained 
by  having  the  neutron  multiplication 
factor  equal  to,  or  less  than,  0.95  under 
all  accident  conditions,  including 
uncertainties.  This  criterion  is  the  same 
as  that  used  previously  to  establish 
criticality  safety  evaluation  acceptance 
and  remains  satisfied  for  all  analyzed 
accidents.  Therefore,  the  accepted 
maiyin  of  safety  remains  the  same. 

The  thermal-nydraulic  and  cooling 
evaluation  of  the  pool  demonstrated  that 
the  pool  can  be  maintained  below  the 
specified  thermal  limits  under  the 
conditions  of  the  maximum  heat  load 
and  during  all  credible  accident 
sequences  and  seismic  events.  The  pool 
temperature  will  not  exceed  140  'F 
during  the  worst  single  failure  of  a 
cooling  pump.  The  maximum  local 
water  temperature  in  the  hot  channel 
will  remain  below  the  boiling  point.  The 
fuel  will  not  undergo  any  significant 
heat-up  after  an  accidental  drop  of  a  fviel 
assembly  on  top  of  the  rack  blocking  the 
flow  path.  A  loss  of  cooling  to  the  pool 
will  allow  sufBcient  time  (5.3  hours  for 


the  limiting  normal  heat  load)  for  the 
operators  to  intervene  and  line  up 
alternate  cooling  paths  and  the  means  of 
inventory  make-up  before  the  onset  of 
pool  boiling.  The  thermal  limits 
specified  for  the  evaluations  performed 
to  support  the  proposed  change  are  the 
same  as  those  which  were  used  in  the 
previous  evaluations.  Therefore,  the 
accepted  margin  of  safety  remains  the 
same. 

Thus,  it  is  concluded  that  the  changes 
do  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
.However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fiacility.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  det^mination  is  that  the 
amendm6nt  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimit^ 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 


Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  January  2, 1998.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
F*ublic  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection.  Lakefront.  New 
Orleans.  LA  70122.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiue  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  lor 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dociunents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 


Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to 
N.S.  Renolds.  Esq.,  Winston  &  Stran, 
1400  L  Sti«et.  N.W.,  Washington.  DC. 
20005-3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  sp>ecified  in  10 
CFR  2.714(a){l)(iHv)  and  2.714(d). 
The  Commission  hereby  provides 
notice  that  this  a  proceeding  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  pmrties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law,  to  be  resolved  in  an 
adjudicatory  hetuing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
cpteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  Part  2,  Subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capaci^  at  Civilian  Nuclear 
Powe*'  Reactors"  (published  at  50  FR 
41670,  October  15.  1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  any 
party  to  the  proceeding  may  invoke  the 
hybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
for  oral  argument  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  Part  2, 
Subpart  G,  and  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 


for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  an  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failing  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argiunent,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  adjudicatory  hearing.  If  no 
party  to  the  proceedings  requests  oral 
argument,  or  if  all  untimely  requests  for 
oral  argiunent  are  denied,  then  the  usual 
procedures  in  10  CFR  Part  2,  Subpart  G, 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  27,  1997,  as 
supplemented  on  April  3,  and 
November  13,  1997,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefit>nt,  New 
Orleans,  LA  70122. 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Chandn  P.  Pat«l. 

Project  Manager,  Project  Directorate  IV-1, 
Divisioix  of  Reactor  Projects— m/IV,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  97-31517  Filed  12-1-97;  8:45  am) 
BMxmacooc  tsm-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-245] 

Northeast  Nuclear  Energy  Company; 
Millstone  Nuclear  Power  Station,  Unit 
No.  1,  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
&t)m  Facility  Operating  License  No. 
DPR-21,  issued  to  NorSieast  Nuclear 
Energy  Company  (NNECO  or  the 
licensee),  for  operation  of  the  Millstone 
Nuclear  Power  Station,  Unit  1 
(Millstone  Unit  1).  located  in  New 
London  County,  Connecticut. 
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Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  for 
a  one-time  scheduler  exemption  from 
the  containment  local  leak  rate  testing 
requirements  of  Tide  10  of  the  Code  of 
Federal  Regulation  (10  CFR)  part  50, 
Appendix  J,  Option  A,  Sections 
III.D.2.(a)  and  m.D.3.  Appendix  J 
requires  these  tests  to  be  performed  at 
every  refueling  outage  with  the  interval 
not  to  exceed  2  years.  The  temporary 
scheduler  exemption  would  extend  the 
interval  for  Type  B  and  Type  C  local 
leak  rate  testing  (LLRTj  of  containment 
penetrations  beyond  the  2-year  limit  of 
10  CFR  Part  50,  Appendix  J.  Instead  of 
performing  the  tests  within  the  2-year 
interval,  NNECO  would  perform  the 
tests  prior  to  containment  integrity 
being  required  for  startup  bora  the 
current  refueling  outage. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  October  16, 1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
postpone  testing  to  maximize  the  use  of 
lunited  resources  during  the  current 
outage  to  allow  for  improving  the 
Millstone  Unit  1  Appendix  J  program. 
The  postponement  would  also  allow 
NNECO  to  avoid  any  additional 
radiation  exposure  and  ex]}ense  in 
testing  a  number  of  penetrations  and 
valves  more  than  once  during  the 
current  refueling  outage. 

Environmental  Impacts  of  the  Pmposed 
Action 

The  proposed  exemption  would 
postpone  the  next  Type  B  and  Type  C 
tests  until  prior  to  restart  fixtm  the 
current  refueling  outage  (Refueling 
Outage  Cycle  15).  The  NRG  staff  has 
reviewed  the  proposed  exemption  and 
concluded  that  the  Type  B  and  Type  C 
tests  are  not  required  to  ensure  that 
oCbite  doses  will  be  acceptable.  This 
conclusion  is  based  on  the  licensee's 
facility  remaining  shut  down  until  after 
the  Type  B  and  Type  C  tests  are 
performed.  As  long  as  Millstone  Unit  1 
remains  shut  down,  containment 
integrity  is  not  required  and,  therefore, 
testing  for  containment  integrity  is  not 
required. 

"The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmmital  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  {issociated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  {my  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Millstone  Nuclear 
Power  Station,  Unit  1. 

Agencies  and  Persons  (Consulted 

In  accordance -with  its  stated  policy, 
on  October  30,  1997,  the  staff  consulted 
with  the  Connecticut  State  official. 
Kevin  Scott  of  the  Department  of 
Environmental  Protection.  Radiation 
Control  Section,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the  " 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  October  16,  1997,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut,  and  at  the  Waterford 


Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  Connecticut 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Phillip  F.  McKm, 

Deputy  Director  for  Licensing,  Special 
Projects  Office.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-31519  FUed  12-1-97;  8:45  am] 
BILUNQ  COOC  7Sa»41-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AOBICY  HOUNNQ  THE  MEETWG:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  December  1.  8. 15,  and 

December  22, 1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIOEREO: 
Week  of  December  1 

There  are  no  meetings  the  week  of 
December  1. 

Week  of  December  8 — Tentative 
Thursday,  December  11 

2:00  p.m. — Briefing  on  Investigative 
Matters  (Qosed— Ex.  5*7) 

3:00  p.m.— Affirmation  Session  (Public 
Meeting)  (if  needed) 

Friday,  December  12 

9:00  a.m. — Meeting  with  Northeast 
Nuclear  on  Millstone  (Public 
Meeting)  (Contact:  Bill  Travers, 
301-415-1200) 

Week  of  December  15— Tentative 

Wednesday,  December  17  • 

2:00  p.m. — Briefing  on  Integration  and 
Evaluation  of  Results  bom  Recent 
Lessons-Learned  Reviews 
(including  50.59  Process 
Improvements)  (Public  Meeting) 
(Contact:  Eileen  McKenna,  301- 
415-2189) 

3:30  p.m.— Affirmatioh  Session  (Public 
Meeting)  (if  needed) 

Thursday,  December  18 

10:00  a.m. — Meeting  with  Advisory 
Committee  on  Nuclear  Waste 
(ACNW)  (Public  Meeting)  (Contact 
John  Larkins,  301-415-7360) 

Week  of  December  22— Tentative 

There  are  no  meetings  the  week-of 
December  22. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 


63738 


Federal  Register  /  Vol.  62.  No.  231  /  Tuesday,  December  2.  1997  /  Notices 


notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill  (301)  415-1661. 

The  NRC  Commisaion  Meeting 
Schedule  can  be  found  on  the  Internet 
at 
http://www.nrc.gov/SECY/smj/ 

scheduledhtm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers:  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary.  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distributlcn  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhdnrc.gov  or 
dkw@nrc.gov. 

Dated:  November  26.  1997. 
William  M.  Hill,  Jr., 

Secy,  Tracking  Officer,  Office  of  the  Secntaiy. 
(FR  Doc.  97-31729  Filed  11-28-97;  2:48  pm) 

BILUNG  COOC  7S«>-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Extension  of 
Comment  Period 

The  Nuclear  Regulatory  Commission 
issued  Draft  Regulatory  Guide  DG-1070. 
"Sampling  Plans  Used  for  Dedicating 
Simple  Metallic  Commercial  Grade 
Items  for  Use  in  Nuclear  Power  Plants," 
for  public  comment  in  September  1997 
(see  62  FR  52166).  This  draft  guide  is 
being  developed  to  describe  methods 
acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regulations 
with  regard  to  quality  assurance 
requirements  when  using  a  sampling 
plan  for  dedicating  simple  metallic 
commercial  grade  items  for  unrestricted 
use  in  nuclear  power  plants. 

The  Nuclear  Energy  Institute  has 
requested  a  60-day  extension  of  the 
comment  period.  The  NRC  hereby 
grants  NEI's  request  and  extends  the 
comment  period  from  December  1, 
1997,  to  January  30, 1998. 

Written  comments  may  be  submitted 
to  the  Rules  and  Directives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC. 

Comments  may  also  be  submitted  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 


(http://www.nrc.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher, 
(301)  415-5905;  e-mail  CAG®nrc.gov. 
Regulatory  gmdes  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  or  final  guides  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Printing,  Graphics 
and  Distribution  Branch;  or  by  fax  at 
(301)  415-5272.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockvilie.  Maryland,  this  25th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  W.  Craig, 

Deputy  Director.  Division  of  Engineering 
Technology.  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  97-31516  Filed  12-1-97;  8:45  am) 
■UMQCOOE  7SaO-01-«l 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee  Open  Committee  Meetings 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92^63),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on: 

Thursday,  January  15, 1998 
Thursday,  January  29, 1998 
Thursday,  February  12, 1998 
Thursday,  February  26, 1998 
Thursday,  March  12, 1998 
Thursday,  March  28, 1998 

The  meetings  will  start  at  10:00  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  EX]. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  five 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  to  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 


subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meetings  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptably  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Aimually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  November  21, 1997. 
Phyllis  G.  Hraennan. 
Chair,  Federal  Prevailing  Rate  Advisoif" 
Committee. 

jFR  Doc.  97-31538  Filed  12-1-97;  8:45  am) 
MLUNOCOOC  63IS-Ot-^ 


SMALL  BUSINESS  ADMINISTRATION 

(DeciaraUon  of  Dtsaster  f2990] 

Califomia 

Yuba  County  and  the  contiguous 
counties  of  Butte,  Nevada,  Placer, 
Plumas,  Sierra,  and  Sutter  in  the  State 
of  Califomia  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  a  severe 
fire  which  occurred  on  September  27- 
28,  1997.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  January  20, 1998  and  for 
economic  iniury  imtil  the  close  of 
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business  on  August  20, 1998  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento, 
CA  95853-4795  6i  other  locally 
announced  locations. 
The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 
Homeowners  with  credit  avail- 
at)le  elsewhere  

8000 

Homeowners  without  credit 
available  elsewtiere 

4000 

Businesses  with  credit  available 
elsewhere  

8000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
at)le  elsewhere  

7  250 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tura)     cooperatives     without 
credit  available  elsewhere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  299005  and  for 
economic  injury  the  number  is  967000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  November  20,  1997. 
Aida  Alvarez, 
Administrator. 
(FR  Doc.  97-31496  FUed  12-1-97;  8:45  ami 

BIUJNQ  CODE  802S-01-M 

SMALL  BUSINESS  ADMINISTRATION 

Region  III  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration,  Region  III  Advisory 
Council,  located  in  the  geographical 
area  of  Clarksburg,  West  Virginia,  will 
hold  a  public  meeting  at  10:30  am-3:30 
pm,  on  Thursday,  December  4, 1997,  at 
U.S.  Small  Business  Administration, 
Charleston  Branch  Office,  4th  Floor 
Conference  Room,  405  Capitol  Street, 
Charleston,  WV,  25301  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Ms.  Jayne  Armstrong,  State  Director, 
U.S.  Small  Business  Administration, 
168  West  Main  Street,  Clarksburg.  WV, 
26301,  (304)  623-5631. 
Gene  Carbon, 

Associate  Administrator,  Office  of 
Communications  6-  Public  Liaison. 
(FR  Doc.  97-31497  Filed  12-1-97;  8:45  am] 
BNXMQ  CODE  M2i-01-«l 


DEPARTMENT  OF  STATE 
[Public  Notice  2655] 

Bureau  of  Political-Military  Affairs; 
Determination  Under  the  Arms  Export 
Control  Act 

Pursuant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Acting  Secretary  of  State  has  made  a 
determination  pursuant  to  Section  81  of- 
the  Arms  Export  Control  Act  and  has 
concluded  that  publication  of  the 
determination  would  be  harmfid  to  the 
national  security  of  the  United  States. 

Dated:  November  19, 1997. 
Thomas  E.  McNamara, 

Assistant  Secretary  of  State  for  Political- 

Military  Affairs. 

[FR  Doc.  97-31465  Filed  12-1-97;  8:45  am] 

BIUJNQ  COW  4710-a8-M 


DEPARTMENT  OF  STATE 
(Public  Notice  No.  2659] 

Secretary  of  State's  Advisory 
Committee  on  Private  International 
l-aw  (ACPIL);  Study  Group  on 
Electronic  Commerce  Meeting  Notice 

The  Department  of  Commerce  and  the 
Department  of  State's  Advisory 
Committee  Study  Group  on  Electronic 
Commerce  will  cosponsor  a  meeting 
Monday,  December  15  in  Washington. 
DC,  fit>m  9:30  a.m.  to  4:30  p.m.  at  the 
Department  of  Commerce.  The  purpose 
of  the  meeting  is  to  review  international 
and  national  developments  concerning 
computer-based  signatiue  and  message 
integrity  systems,  and  consider  possible 
approaches  to  international  rules  and 
related  domestic  concerns.  In  particular, 
consideration  will  be  given  to  meetings 
on  these  and  related  topics  at  the  United 
Nations  Commission  on  International 
Trade  Law  (UNCITRAL),  the  OECD  and 
other  international  bodies. 

The  Advisory  Committee  will  also 
consider,  where  relevant,  recent 
developments  at  the  National 
Conference  of  Commissioners  on 
Uniform  State  Laws  (NCCUSL). 
legislative  initiatives  by  states  within 
the  U.S..  and  programs  of  various 
fiederal  agencies. 

Issues  that  may  be  reviewed  by  the 
Advisory  Committee  include,  but  are 
not  limited  to,  prior  U.S.  views 
encouraging  international  bodies  to 
examine  all  forms  of  electronic 
signatiues.  and  t6  encompass  both 
regulated/licensed  systems  as  well  as 
unregulated  private  sector  systems; 
whether  rules  for  signatiire  systems 
should  distinguish  between  commercial 


and  consumer  transactions;  possible 
rules  on  risk  allocation,  attribution  and 
reliance;  whether  third  party  assurance 
providers,  such  as  certifying  authorities, 
should  have  to  meet  minimum  levels  of 
assurance;  what  role  information 
security  standards  should  play  in  this 
process;  whether  rules  are  needed  on 
incorporation  by  reference;  what  types 
of  rules  for  cross-certification  between 
different  countries  are  feasible;  whether 
agreement  should  be  sought  on 
underlying  rules  for  accreditation,  and  if 
so,  in  what  international  bodies,  and 
other  related  issues.  Jurisdictional 
issues  will  also  be  discussed  as 
appropriate. 

Participants  may  wish  to  review  the 
recenUy  completed  UNCITRAL  Model 
Law  on  Electronic  Commerce,  available 
with  a  Guide  to  Enactment  from  U  J^. 
document  outlets  as  Doc.  V. 97-22269, 
May  1997,  or  from  the  Office  of  the 
Legal  Adviser  at  the  address  below, 
which  covers  the  legal  effect  and 
validity  of  computer  messages  in 
commercial  transactions;  functional 
equivalents  of  signatures,  writing,  etc.;  - 
attribution  of  messages;  time  and  place 
where  communications  are  deemed  to 
have  taken  place,  and  other  matters. 

The  meeting  is  open  to  the  public  up 
to  the  capacity  of  the  meeting  room,  and 
members  of  the  public  may  participate 
subject  to  rulings  of  the  Chair.  The 
meeting  will  be  held  at  the  Department 
of  Commerce  in  Conference  Room  5855; 
entry  to  the  Commerce  Department 
should  be  through  the  main  entrance  on 
14th  Street  between  Constitution  and 
Pennsylvania  Avenues.  Participants 
should  register  in  advance  since  space 
may  be  limited.  Please  advise  either  the 
Office  of  Legal  Adviser  (L/PIL)  at  the 
State  Department  by  calling  Rosie 
Gonzales  at  (202)  776-8420  or  by  fax 
776-8482,  or  e-mail  at:  pildb©his.com., 
or  Brian  Hengesbaugh  at  the  Commerce 
Department,  Office  of  Chief  Counsel  for 
International  Commerce.  (202)  482- 
4602  or  fax  (202)  482-4076.  of  your 
name  and  government  agency 
identification,  or  affiliation  and  address, 
as  well  as  telephone  and  fax  number, 
and  e-mail  if  available. 

Members  of  the  public  who  caimot 
attend  are  welcome  to  request  available 
documentation  and  to  comment  in 
writing  on  this  topic,  including  any 
recommendations  for  possible  U.S. 
positions  to  be  put  forward  at 
international  meetings  on  electronic 
signatures.  For  documentation  or 
additional  information  contact  Harold 
Burman  at  the  State  Department  Office 
indicated  above.  The  mailing  address  is: 
Office  of  the  Legal  Adviser,  Suite  355 
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South  Building,  2430  E  Street.  NW., 
Washington.  DC  20037-2800. 
Harold  S.  Burman, 

Executive  Director,  Secretary  of  State's 
Advisory  Committee  on  Private  International 
Law. 

[FR  Doc.  97-31662  Filed  12-1-97;  8:45  ami 

BNJJNQ  CODE  4710-0«-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WT(VD-23] 

WTO  Dispute  Settlement  Proceeding 
Regarding  U.S.  Antidumping  Duties  on 
Dynamic  Random  Access 
Semiconductors  (DRAMS)  of  One 
Megabyte  or  At>ove  From  Korea 

AGENCY:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  use.  3537(b)(1).  the  Office 
of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  government  of  Korea  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Marrakesh 
Agreement  Establishing  the  World 
Trade  Organization  (WTO)  to  examine 
the  continuing  imposition  by  the  United 
States  of  antidumping  duties  on 
dynamic  access  memory 
semiconductors  (DRAMS)  of  one 
megabyte  or  above  from  Korea. 
Specifically,  on  July  16.  1997,  in  its 
final  determination  in  the 
administrative  review  of  an 
antidumping  order  on  DRAMS  from 
Korea,  the  Department  of  Commerce 
determined  not  to  revoke  the  order.  62 
FR  39809  (July  24.  1997).  Commerce 
declined  to  revoke  the  order  because  it 
found  that  one  of  the  regulatory  criteria 
for  revocation  had  not  been  satisfied; 
namely,  based  on  the  evidence  before  it. 
Commerce  was  not  satisfied  that  future 
dumping  of  DRAMS  by  the  Korean 
producers  in  question  was  "not  likely." 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  January  5,  1998,  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Ueana  Falticeni,  Litigation 
Assistant,  Office  of  Monitoring  and 
Enforcement.  Room  501,  Attn:  Korea 
DRAMS  Dispute,  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street. 
N.W.,  Washington,  DC  20508. 


FOR  FURTHER  MFORMATION  CONTACT: 
William  D.  Himter.  Office  of  the  General 
Counsel  (202)  395-3582. 
SUPPLEMENTARY  INFORMATION:  By  letter 
dated  November  6.  1997.  the 
Government  of  Korea  requested  the 
establishment  of  a  panel  to  examine  the 
Department  of  Commerce's  continuing 
imposition  of  an  antidumping  order  on 
DRAMS  of  one  megabyte  or  above  from 
Korea.  Although  there  currently  are  no 
.scheduled  meetings  of  the  WTO  Dispute 
Settlement  Body  (DSB)  during  the 
remainder  of  1997,  it  is  possible  that  a 
meeting  could  be  scheduled  during  this 
time  and  that  the  DSB  could  establish  a 
panel  before  the  end  of  1997.  Under 
normal  circumstances,  the  panel,  which 
will  hold  its  meetings  in  Geneva, 
Switzerland,  would  be  expected  to  issue 
a  report  detailing  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  Government 
of  Korea  and  Legal  Basis  of  Complaint 

In  its  request  for  the  establishment  of 
a  panel,  the  Government  of  Korea  has 
identified  as  the  measures  at  issue  (1) 
the  July  16  determination  by  Commerce; 
and  (2)  the  U.S.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1673  et  seq.)  and 
the  relevant  Commerce  regulations  (19 
CFR  Part  353  (1997).  both  as  applied 
and  on  their  face.  The  Government  of 
Korea  alleges  that  these  measures  are 
inconsistent  with  several  provisions  of 
the  WTO  agreements,  including  the 
following  specific  allegations: 

•  Commerce's  final  determination  not 
to  revoke  the  antidumping  order,  after 
findings  of  no  or  de  minimis  dumping 
margins,  and  respondent  companies' 
certification  that  they  would  not  dump 
in  the  future  and  agreement  to 
reinstatement  in  the  order  in  the  event 
they  were  to  dump  the  merchandise  in 
the  future,  is  inconsistent  with  Article 
11  of  the  Antidumping  Agreement  and 
Article  VI  of  GATT  1994; 

•  The  "not  likely"  criterion  under 
Conmierce's  regulations  gives 
Commerce  wide  discretion  in  deciding 
on  revocation,  and  allows  Commerce  to 
maintain  an  order  in  an  arbitrary  and 
imjustifiable  manner  despite  the 
absence  of  dumping  for  several  years, 
respondents'  certification  not  to  dump 
in  the  future,  and  the  agreement  to 
reinstatement  of  the  order  in  the  event 
they  dimip  DRAMS  in  the  future.  This 
criterion,  both  as  applied  in  Commerce's 
final  determination  and  on  its  face,  is 
inconsistent  with  Article  11  of  the 
Antidumping  Agreemeht  and  Article  VI 
of  GATT  1994  and  exceeds  the  scope  of 
those  agreements; 

•  The  negative  standard  of  the  "not 
likely"  criterion  and  Commerce's 


practice  as  applied  in  the  final 
determination  shifted  the  burden  of 
proof  from  the  United  States  to  the 
respondents  in  contradiction  of  Article 
n  of  the  AntidumpingfAgreement; 

•  The  United  States  has  failed  to 
publish  promptly,  and  in  such  a  manner 
as  to  enable  governments  and  traders  to 
become  acquainted  with  them,  objective 
and  specific  factors  regarding  the  "not 
likely"  criterion,  and  Commerce 
impermissibly  accepted  and  rejected 
data  in  a  biased  fashion  inconsistent 
with  Article  X  of  GATT  1994  and 
Articles  11  and  17  of  the  Antidumping 
Agreement; 

•  The  U.S.  maintenance  of  the 
antidumping  order  on  DRAMS  without 
considering  whether  the  injury  to  the 
U.S.  industry  would  be  likely  to 
continue  or  recur  if  the  duty  were 
removed  is  inconsistent  with  Article  11 
of  the  Antidumping  Agreement; 

•  Commerce's  decision  regarding  the 
products  subject  to  the  order  is 
inconsistent  with  Articles  2  and  3  of  the 
Antidumping  Agreement  because  it 
included  products  that  were  never 
foimd  to  have  been  dumped  or  to  have 
caused  injury,  and  it  arbitrarily 
excluded  products  that  were  like 
products  to  those  investigated; 

•  Commerce's  final  determination  not 
to  revoke  the  order  based  on  unverified 
information  from  the  petitioner  and 
mere  conjecture  without  any  substantial 
data,  and  Commerce's  failure  to  give 
adequate  consideration  to  information 
submitted  by  the  Korean  respondents  in 
the  administrative  review  is 
inconsistent  with  Articles  2,  6  and 
17.6(1)  of  the  Antidumping  Agreement 
and  Article  VI  of  GATT  1994; 

•  Commerce's  selection  of  the  period 
of  review  for  the  "not  likely"  criterion 
was  improper  and  not  objective,  and 
therefore  is  inconsistent  with  Article 
17.6(1)  of  the  Antidumping  Agreement 
and  Article  X  of  GATT  1994; 

•  Commerce's  final  determination  is 
inconsistent  with  Article  I  of  GATT 
1994  in  that  it  denied  to  the  Korean    , 
respondents  the  revocation  of  the 
antidumping  order  after  three 
consecutive  reviews  finding  no  or  de 
minimis  dumping  margins,  and  after 
those  respondents  certified  that  they 
would  not  dump  in  the  future,  and  after 
they  agreed  to  the  reimposition  of  the 
order  if  dumping  occurred,  even  though 
Commerce  revoked  antidumping  orders 
in  the  same  circumstances  involving 
other  Members; 

•  Commerce's  standard  for 
determining  whether  to  revoke 
antidumping  orders  is  impossible  to 
meet  in  proceedings  involving  cyclicaj 
industries  such  as  the  DRAMS  industry, 
and,  therefore,  both  on  its  face  and  as 
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applied  in  the  final  determination,  is 
inconsistent  with  Article  11  of  the 
Antidumping  Agreement; 

•  The  margin  of  dumping  established 
by  the  United  States  to  be  de  minimis 
in  administrative  review  proceedings  is 
inconsistent  with  Article  5.8  of  the 
Antidumping  Agreement;  and 

•  The  refusal  by  the  United  States  to 
revoke  the  antidumping  order  in  light  of 
Korea's  data  collection  proposal  is 
inconsistent  with  Article  I  of  GATT 
1994.  given  the  U.S.  acceptance  of  such 
proposals  and  consequent  revocation  of 
antidumping  orders  in  similar  cases 
involving  other  Members. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  submitted 
be  treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter  in 
accordance  with  15  CFR  2007. 
Confidential  business  information  must 
be  clearly  marked. "BUSINESS 
CONFIDENTL\L"  in  a  conti^sting  color 
ink  at  the  top  of  each  page  of  each  copy. 

Information  or  advice  contained  in  a 
comment  submitted,  other  than  business 
confidential  information,  may  be 
determined  by  USTR  to  be  confidential 
in  accordance  with  section  135(g)(2)  of 
the  Trade  Act  of  1974  (19  U.S.C. 
2155(g)(2)h  If  the  submitter  believes  that 
information  or  advice  may  qualify  as 
such,  the  submitter — 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

13)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  edvice. 

Pursuant  to  section  127(e)  of  the 
URAA  (19  U.S.C.  3537(e)),  USTR  will 
maintain  a  file  on  this  dispute 
settlement  proceeding,  accessible  to  the 
public,  in  the  USTR  Reading  Room: 
Room  101,  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
N.W..  Washington,  DC  20508.  The 
public  file  will  include  a  listing  of  any 
comments  received  by  USTR  from  the 
public  with  respect  to  the  proceeding; 
the  U.S.  submissions  to  the  panel  in  the 
proceeding;  the  submissions,  or  non- 
confidential summaries  of  submissions, 
to  the  panel  received  from  other 
participants  in  the  dispute,  as  well  as 


the  report  of  the  dispute  settiement 
panel  and,  if  applicable,  the  report  of 
the  Appellate  Body.  An  appointment  to 
review  the  public  file  (Docket  WTO/D- 
23  ("U.S.-Anti-Dumping  Duties  on 
DRAMS  from  Korea")  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  ajn.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
Frederick  L.  Montgomery, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc.  97-31524  Filed  J2-1-97:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  annoimces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describes  the  nature 
of  the  information  collections  and  their 
expected  burden.  The  Federal  Register 
(FR)  Notice  with  a  60-day  comment 
period  soliciting  comments  on 
information  collection  2125-0571  was 
published  on  July  22,  1997  (62  FR 
39300)  and  the  FR  Notice  for  2125-0572 
was  published  on  July  22,  1997  (62  FR 
39301). 

DATES:  Comments  must  be  submitted  on 
or  before  (Insert  30  days  from  date  of 
publigation). 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Mr.  Thomas  Vining,  Office  of 
Motor  Carriers,  (202)  358-7028,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590;  for 
information  collections  2125-0571  and 
2125-0572. 

SUPPLEMENTARY  INFORMATION: 

Federal  Highway  Administradon 
(FHWA) 

Title:  Request  for  Revocation  of 
Authority  Granted. 

OMB  Number:  2125-0571. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Affected  Public:  Motor  Carriers, 
Freight  Forwarders,  and  Brokers. 


Formes;.- OCE-46. 
Abstract:  The  Secretary  of 
Transportation  is  authorized  to 
promulgate  regulations  that  provide  for 
the  registration  of  for-hire  motor  carriers 
of  regulated  commodities  under  49 
U.S.C.  13902,  for  surface  freight 
forwarders  under  49  U.S.C.  13903,  and 
for  property  broken  under  49  U.S.C 
13904.  The  Secretary  has  adopted 
regulations  to  implement  these 
registration  procedures.  Under  Tide  49 
U.S.C.  13905,  each  registration  is 
effective  bom  the  date  specified  and 
remains  in  effect  for  such  period  as  the 
Secretary  of  Transportation  determines 
appropriate  by  regulation.  Subsection 
(c)  of  49  U.S.C.  13905  provides  Uiat,  on 
application  of  the  registrant,  the 
Secretary  may  amend  or  revoke  a 
registration.  Authority  pertaining  to 
these  registrations  has  been  delegated  to 
die  FHWA. 

Form  OCE-46  allows  transportation 
entities  to  apply  voluntarily  for 
revocation  of  their  registration  in  whole 
or  in  part.  The  form  asks  for  the 
registrant's  docket  number,  name  and 
address,  and  the  reasons  for  the 
revocation  request. 

Estimated  Annual  Burden  Hours:  400 
hours. 

Title:  Application  for  Certificate  of 
Registration  for  Foreign  Motor  Carriers 
and  Foreign  Motor  Private  Carriers 
under  49  U.S.C.  13902(c). 
OMB  Number:  2125-0572. 
Affected  Public:  Foreign  Motor  . 
Carriers. 

Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 
Form(s):  OP-2. 

Abstract:  Basic  licensing  procedures 
for  registering  foreign  motor  carriers  to 
operate  across  the  border  into  the 
United  States  are  found  at  49  U.S.C. 
13902(c).  Related  regulations  appear  at 
49  CFR  368.  The  FHWA  carries  out  this 
registration  program  under  authority 
delegated  by  the  Secretary  of 
Transportation.  Form  OP-2  is  used  by 
foreign  motor  carriers  to  apply  for 
registi^tion  with  the  FHWA.  The  form 
requests  information  on  the  motor 
carrier's  location,  the  form  of  business, 
ownership  and  control,  and  proposed 
operations. 

ADDRESS:  Send  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725- 
17di  Street,  NW.,  Washington,  DC 
20503,  Attention  FHWA  Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
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including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  infonnation  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  November 
25. 1997. 

Phillip  A.  LcmJi, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

[FR  Doc.  97-31510  Filed  12-1^7;  8:45  am) 

BIUMQ  CODE  4«10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Global  Air  Cargo,  Inc. 
For  Issuance  of  New  Certificate 
Authority 

agency:  Department  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  97-11-39)  Docket  OST-97-2683. 

SIMfMARY:  The  E)epartment  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  (1)  finding  Global  Air 
Cargo.  Inc..  fit,  willing,  and  able,  and  (2) 
awarding  it  a  certificate  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  property  and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
December  10.  1997. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-97-2683  and  addressed  to 
Department  of  Transportation  Dockets 
(SVC-120.30.  Room  PL-401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW..  Washington.  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  MFORIfUTION  CONTACT: 

Ms.  Janet  A.  Davis.  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW,  Washington.  DC 
20590.  (202)  366-9721. 

Dated:  November  25. 1997. 
Chartee  A.  Himnicntt, 

Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  97-31509  Filed  12-1-97;  8:45  am] 
BHJJNOCOOC  «t10-«-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[AC  Na  121-29A] 

Proposed  Revised  Advisory  Circular — 
Carry-On  Baggage 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Request  for  comments  on 
proposed  revision  to  Advisory  Circular 
(AC)  121-29.  Carry-On  Baggage. 

SUMMARY:  The  proposed  Advisory 
Circular  (AC)  provides  guidance  about 
the  information  that  should  be 
contained  in  a  certificated  air  carrier's 
approved  carry-on  baggage  program  and 
updates,  provides  clarification*  and 
additional  information  to  AC  121-29,. 
Carry-On  Baggage. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  1998. 

COMMENTS  INVTTED:  Comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commenters  should  give  special 
attention  to  definition  of  proper  stowage 
of  carry-on  baggage.  Commenters  must 
identify  file  number  AC  121-29A. 

ADDRESSES:  Send  all  comments  and 
requests  for  copies  of  the  proposed  AC 
to:  Federal  Aviation  Administration, 
AFS-203,  800  Independence  Avenue. 
SW..  Washington,  DC  20591. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Donell  Pollard.  AFS-203.  at  the  above 
address,  telephone  (202)  267-3735  or 
(202)  267-8166  (6:00  a.m.  to  3:30  p.m. 
est). 

SUPPLEMENTARY  INFORMATION:  FAA 
personnel,  certificated  air  carriers, 
airline  personnel,  and  the  public  have 
asked  the  FAA  to  clarify  existing  policy 
found  in  AC  121-29. 14  CFR  section 
121.589.  and  in  the  model  carry-on 
baggage  programs.  The  FAA  agrees  that 
additional  policy  guidance  is  needed 
because  of  changes  in  the  airline 
industry,  such  as  reduction  in  personnel 
in  the  gate  area.  In  addition,  revisions  to 
AC  121-29  are  needed  to  add  material 
that  was  otherwise  omitted  and  to 
clarify  certain  confusing  sections  of  the 
original  guidance.  The  inclusion  of  an 
example  of  an  acceptable  definition  of 
proper  stowage  should  not  be  construed 
as  invalidating  any  previously  approved 
carry-on  baggage  programs. 

Issued  in  Wasliiiigton.  DC,  on  November 
25. 1997. 

Kichard  O.  Gordon, 

Deputy  Director,  Flight  Standards  Service. 
[FR  Doc.  97-31520  Filed  12-1-97;  8:45  am) 
■LUNQ  coot  4t10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Technical  Management 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  December  16,  1997,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  RTCA, 
Inc.,  1140  Connecticut  Ayenue.  NW., 
Suite  1020.  Washington,  DC.  20036. 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 
Meeting;  (3)  Consider  and  Approve 
Proposed  Final  Draft.  Minimum 
Operational  Performance  Standards  for 
Traffic  Alert  and  Collision  Avoidance 
System  n  (TCAS  H)  Airborne 
Equipment,  RTCA  Paper  No.  336-97/ 
SC147-691.  Prepared  by  SC-147;  (4) 
Discuss/  Take  Position  on:  a.  Future  of 
Special  Committee  147;  b.  Committee 
Milestones;  (5)  Other  Business;  (6)  Date 
and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue. 
NW..  Suite  1020.  Washington.  D.C. 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  November 
24. 1997. 

Janice  L.  Fetera, 

Designated  Official. 

(FR  Doc  97-31505  Filed  12-1-97;  8:45  am] 

MUMQ  COM  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA.  Inc.;  Gk>vefnment/lndustry  Free 
Right  Steering  Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conmiittee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  an  RTCA 
Government/Industry  Free  Flight 
Steering  Committee  meeting  to  be  held 
December  17.  1997.  from  1.00  p.m.  until 
5:00  p.m.  The  meeting  will  be  held  in 
Confierence  Room  8ABC  (8th  floor)  of 
the  Federal  Aviation  Administration, 
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800  Independence  Avenue,  S.W^ 
Washington.  DC  20036. 

The  agenda  will  include:  (1)  Co- 
chairs'  Latroductory  Remarks;  (2) 
Review/Approval  of  Summary  of  the 
Previous  Meeting;  (3)  Review/ 
Discussion  of  European  Civil  Aviation 
Conference  Air  Trs^c  Management 
2000+  Strategy  Board  Initiative;  (4) 
Overview  of  the  FAA  Administrator's 
National  Airapace  System 
Modernization  Task  Force  Initiative;  (5) 
Free  Flight  Select  Committee  Report;  (6) 
Other  Business — Review  Suggested 
Dates  for  1998  Steering  Committee 
Meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availabilify. 
With  the  approval  of  the  co-chairs, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue. 
N.W.,  Suite  1020,  Washington.  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  November 
25, 1997. 

Janice  L.  Petora, 

Designated  Official. 

(FR  Doc.  97-31506  Filed  12-1-97;  8:45  am] 

B4UJN0  COOC  4«10-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(«98-02-C-0(MDA)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Idaho  Falls  Municipal 
Airport;  SutMnltted  by  the  City  of  Idaho 
Falls,  Idaho  Falls.  Idaho 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Idaho  Falls  Municipal 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  2, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant.  Manager; 
Seattie  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 


1601  Lind  Avenue  SW,  Suite  250; 
Ronton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James 
Thorsen.  A.A.E.,  Director  of  Aviation,  at 
the  following  address;  City  of  Idaho 
Falls,  2140  North  Skyline  Drive,  Idaho 
Falls.  ID  83402-4906. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Idaho  Falls 
Municipal  Airport,  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Mary  E.  Vargas,  (425)  227-2660; 
Seattie  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW,  Suite  250; 
Ronton,  WA  98055-^056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#98-02-C- 
00-IDA)  to  impose  and  use  PFC  revenue 
at  Idaho  Falls  Municipal  Airport,  imder 
the  provisions  of  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  November  25,  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Idaho  Falls, 
Idaho  Falls  Municipal  Airport.  Idaho 
Falls,  Idaho,  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
February  26, 1998. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  March 
1.  1998. 

Proposed  charge  expiration  date: 
December  1 ,  2000. 

Total  requested  for  use  approval: 
$820,404.00. 

Brief  description  of  proposed  project: 
Rehabilitation  of  runway  2/20;  Airport 
master  plan;  Aircraft  rescue  and  fire 
fighting  station;  Mandatory  runway 
lighting/signage  and  apron;  Snow 
removal  equipment;  Runway  17/35 
lighting  system  replacement  and  ramp 
reconstruction. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  peraon  may  inspect  the 
application  in  peraon  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  Airports 


Division,  ANM-600,  1601  Lind  Avenue 
S.W..  Suite  540,  Renton.  WA  98055- 
4056.  In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  peraon  at  the  Idaho  Falls 
Municipal  Airport. 

Issued  in  Renton,  Washington  on 
Novenil)er  25, 1997. 
David  A.  Field. 

Mana^r,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[FR  Doc.  97-31507  Filed  12-1-97;  8:45  am] 

BtUJNG  COOE  4910-13-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  October 
1997,  there  were  eight  applications 
approved.  Additionally,  three  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvcds 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Titie  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
purauant  to  paragraph  (d)  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency.  Richland-Lexington 
Airport  Commission,  Columbia,  &>uth 
Carolina. 

Application  Number:  97-02-U-OO- 
CAE. 

Application  Type:  Use  PFC  revenue. 

PrcLeve/.$3.00. 

Total  PFC  Revenue  Approved  For  Use 
In  This  Decision:  $587,186. 

Charge  Effective  Date:  November  1, 
1993. 

Estimated  Charge  Expiration  Date: 
September  1,  2008. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
For  Use:  Runway/taxiway  1 1/29 
overlay. 

Decision  Date:  October  6, 1997. 

For  Further  Infonnation  Contact:  E.C. 
Hunnicutt.  Atianta  Airports  District 
Office,  (404)  305-7145. 
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Public  Agency:  City  of  Chicago, 
Department  of  Aviation,  Chicago, 
Illinois. 

Application  Number  97-06-C-OO- 
ORO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $1,470,500. 

Earliest  Charge  Effective  Date:  June  1, 
2004. 

Estimated  Charge  Expiration  Date: 
^lly  1,  2004. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi  operations. 

Determination:  Approved.  Based  on 
inibnnation  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Chicago 
O'Hare  International  Airport  (ORO). 

Brief  Description  of  Projects  Approved 
For  Collection  At  ORD  And  Use  At  Gary 
Regional  Airport: 
Terminal  renovations  program. 
Automated  weather  observation  system. 
General  aviation  apron  overlay/ 

expansion. 

Decision  Date:  October  8, 1997. 

For  Further  Information  Contact: 
Louis  H.  Yates,  Chicago  Airports  District 
Office,  (847)  294-7335. 

Public  Agency:  County  of  Dukes 
County,  Vineyard  Haven, 
Massachusette. 

Application  Number:  97-01-C-OO- 
MVY. 

Application  Type:  Impose  and  use  a 
PFC 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $737,960. 

Earliest  Charge  Effective  Date:  January 
1.1998. 

Estimated  Charge  Expiration  Date: 
December  1 ,  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved 
For  Collection  And  Use:  Construct 
terminal  building. 

Decision  Date:  October  16, 1997. 

For  Further  Information  Contact: 
Priscilla  Scott,  New  England  Region 
Airports  Division,  (617)  238-7614. 

Public  Agency:  City  of  Modesto, 
California. 

Application  Number:  97-04-U-OO- 
MOD. 

Application  Type:  Use  PPC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  To  Be  Used  In 
This  Decision:  $44,400. 

Charge  Effective  Date:  August  1, 1994. 

Estimated  Charge  Expiration  Date: 
April  1. 1999. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
For  Use: 

Runway  10R/28L  pavement  overlay. 
Relocate  runway  10Ry28L  edge  lights. 

Decision  Date:  October  17, 1997. 

For  Further  Information  Contact: 
Marlys  Vandervelde,  San  Francisco 
Airports  District  Officer,  (415)  876- 
2806. 

Public  Agency:  Qty  of  Des  Moines, 
Iowa. 

Application  Number:  97-02-C-0&- 
DSM. 

Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/;  $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $3,574,928. 

Earliest  Charge  Effective  Date: 
December  1,  1997. 

Estimated  Charge  Expiration  Date: 
July  1, 1999. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Part  135  air  taxi/ 
commercial  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Des 
Moines  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Land  acquisition  for  runway  extension 
and  road  relocation;  and  grading  and 
construction  of  relocated  road. 

Terminal  concourse  chiller  update. 

Reconstruct  terminal  apron  (phase  I  and 

n). 

Decision  Date:  October  21 ,  1997. 

For  Further  Information  Contact: 
Loma  Sandridge,  Central  Region 
Airports  Division,  (816)  426-4730. 

Public  Agency:  Dothan-Houston 
County  Airport  Authority,  Dothan, 
Alabama. 

Application  Number:  97-01-C-OO- 
DHN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $5,515,948. 

Earliest  Charge  Effective  Date: 
February  1, 1998. 

Estimated  Charge  Expiration  Date: 
December  1 ,  2028. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Passenger  terminal  building. 
Aircraft  parking  apron. 


Security  fencing. 
Terminal  access  road  relocation. 
Delayed  baggage  delivery/pick-up  area. 
Directional/informational  signage. 

Decision  Date:  October  21,  1997. 

For  Further  Information  Contact: 
Roderick  T.  Nicholson,  )ackson  Airports 
District  Office,  (601)  965-4628. 

Public  Agency:  City  of  Santa  Barbara. 
California. 

Application  Number:  97-01-C-OO- 
SBA. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  Approved  In  This 
Decision:  $2 ,5  72 , 1 82. 

Earliest  Charge  Effective  Date:  January 
1.1998. 

Estimated  Charge  Expiration  Date: 
January  1,  2002. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Unscheduled  Part  135  air 
taxi  operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  emplanements  at  Santa 
Barbara  Municipal  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Safety  area  grading  and  mitigation. 
Relocate  beacon  and  airfield  lighting 

equipment  panels. 
Rehabilitate  runway  7/25  and  associated 

taxiway  edge  lighting  systems. 
Improve  airfield  drainage  and  storm 

water  systems. 
Construct  helipads. 
Design  for  taxiways  A,  F,  and  G  overlay 

and  pavement  rehabiHtation. 
Expand  general  aviation  ramp. 
General  aviation  asphalt  cement  ramp 

rehabilitation. 
Purchase  airport  sweeper. 
Replace  terminal  area  waste  transfer 

station. 
Rehabilitate  precast  concrete  general 

aviation  ramp. 
Remodel  terminal  building  to  comply 

with  the  Americans  with  Disabilities 

Act. 
Rehabilitate  airfield  signage  and 

electrical  system. 
Construct  additional  square  footage  in 

aircraft  rescue  and  fiiefighting  (ARFF) 

station. 
Rehabilitate  taxiway  B  south  of  taxiway 

A. 
Reconstruct  concrete  general  aviation 

ramp. 
Sealcoat  taxiway  C  transition,  portions 

of  taxiway  C,  runway  15R/33L,  and 

runway  15  holding  area. 
Install  security  access  control  systenu-^e* 
Design  for  grading  and  drainage  system. 
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Overlay  runway  15L/33R  and  connector 

taxiways. 
Construct  runway  7/25  blast  pads'. 
Sealcoat  taxiway  H  and  J. 
Reconstruct  taxiway  C  apron  transition 

west  of  runway  15R/33L. 
Construct  six  helipads. 
Reconstruct  the  northerly  portion  of 

taxiway  B. 
Overlay  and  construct  porous  friction 

course  on  runway  7/25,  and  stabilize 

shoulders  on  taxiways  C  and  F. 

Brief  Description  of  Projects  Approved 
for  Collection  Only: 

Master  plan  implementation,  aviation 

Eacilities  plan  project/extend  runway 

safety  areas 
Master  plan  ioLplementation,  aviation 

facilities  plan  project/extend  taxiway 

A  and  safety  areas. 

Brief  Description  of  Project 
Withdrawn:  oiesign  and  construct  airline 
terminal  access  read. 
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Determination:  This  project  was 
withdrawn  by  the  public  agency  prior  to 
submittal  of  the  application  to  the  FAA. 
It  was  addressed  in  the  carrier 
consultation  meeting  and  included  in 
the  PFC  application;  however,  it  was 
marked  "Project  deleted  from  PFC 
application." 

Decision  Date:  October  27, 1997. 

For  Further  Information  Contact:  John 
P.  Milligan,  Western  Pacific  region 
Airports  Division,  (310)  725-3621. 

Public  Agency:  Qty  of  Tyler,  Texas. 

Application  Number:  97-02-C-OO- 
TYR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  LeveA  $3.00. 

Total  PFC  Revenue  Approved  in  This 
Decision:  $976,449. 

Earliest  Charge  Effective  Date:  March 
1, 1998. 

Amendments  to  PFC  Approvals 


Estimated  Charge  Expiration  Date: 
January  1,  2003. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
For  Collection  and  Use: 

Decision  Date:  Octobw  27, 1997. 
Terminal  area  study. 
Overlay  taxiway  F. 
ARFF  building. 
Wind  cones. 

PFC  administration  costs. 
Sealcoat  runway  13/31  and  associated 

taxiways  A,  C,  and  D. 
Airport  sanitary  sewer  capacity 

improvements. 

Decisison  Date:  October  27,  1997. 

FOR  FURTHER  INFORMATKM  CONTACT:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 


Amendment  no,  city,  state 


93-02-1-04-BDL,  Windsor  Locks,  CT  .., 
97-06-4-01-BDL.  Windsor  Locks,  CT  .„ 
94-01-C-01-BMI.  Bkxxnington,  IL  . 


Amendment 

approved 

date 


07/1 6«7 
07/1 6«7 
10/D3/97 


Original  ap- 

pr^ed  net 

PFC  revenue 


$12,257,000 

12,602,000 

3,855,012 


Amended  ap- 
proved net 
PpC  revenue 


$9,257,000 

15,602,000 

6,276,133 


Originat  esti- 
mated 
charge  exp*- 
ration  date 


11/01/96 
11/01/98 
05/01/10 


Amended  es- 
timated 
charge  expi- 
ration date 


11A)1/98 
11/01/96 
12/01/10 


Issued  in  Washington,  DC,  on  November 
25, 1997. 

EricGabler. 

Manager,  Passenger  Facility  Oiarge  Branch. 
IFR  Doc.  97-31508  Filed  12-1-97;  8:45  amj 
BlUMa  OOOE  4S10-1A-M 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  l«ARAD-«7-3165] 

Infonnation  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments.  .. 


StMMIARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  February  2, 1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Aird,  Division  of  Ports,  Office 
of  Ports  and  Domestic  Shipping,  MAR- 
831,  Room  7201.  400  Seventh  Street, 
S.W.,  Washington.  D.C.  20590. 


Telephone  202-366-1901  or  fax  202- 
366-^988.  Copies  of  this  collection  can 
also  be  obtained  &t)m  that  office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Port  Facility 
Conveyance  Information. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0524. 

Form  Number:  No  form  is  required  for 
this  collection. 

Expiration  Date  of  Approval:  ' 
September  30,  1998. 

Summary  of  Collection  of 
Information:  Pub.  L.  103-160  authorizes 
the  Department  of  Transportation  to 
convey  to  public  entities  surplus 
Federal  property  needed  for 
development  or  operation  of  a  port 
facility.  The  infonnation  collection  will 
allow  the  Maritime  Administration  to 
approve  the  conveyance  of  property  and 
administer  the  port  facility  conveyance 
program. 

Need  and  Use  of  the  Information:  The 
information  collection  is  necessary  for 
MARAD  to  determine  whether  (1)  the 
community  is  committed  to  the 
redevelopment/reuse  plan,  (2)  the 
redevelopment/reuse  plan  is  viable  and 
is  in  the  best  interest  of  the  public,  and 
(3)  the  property  is  being  used  in 


accordance  with  the  terms  of  the 
conveyance  and  applicable  statutes  and 
regulations. 

Description  of  Respondents:  Eligible 
port  entities. 

Annual  Responses:  20  responses. 

Annual  Burden:  2200  hours. 

Conunents:  Signed;  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street,  S.W.,^  Washington,  D.C 
20590-0001.  Specifically,  address 
whether  this  infonnation  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
utility,  and  clarity  of  the  information  to 
be  collected.  All  comments  received 
will  be  available  for  examination  at  the 
above  address  between  10  a.m.  and  5 
p.m.,  e.t.  Monday  through  Friday, 
except  Federal  Holidays.  An  electronic 
version  of  this  document  is  available  on 
the  Worid  Wide  Web  at  http:/ 
dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 
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Dated:  November  26. 1997. 
Joel  C  Richard. 

Secretary. 

(FR  Doc.  97-31561  Filed  12-1-97;  8:45  ami 

BILUNG  CODE  4«10-S1-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[Sec.  5a  Application  Dto.  61] 

National  Classification  Committee — 
Agreement 

AGENCY:  Surface  Transportation  Board. 

ACTION:  Extension  of  deadlines  for  filing 
comments. 
« 

SUMMARY:  The  Surface  Transportation 
Board  is  granting  a  3-week  extension  of 
the  deadlines  for  filing  opening  and 
reply  comments  in  this  proceeding.  All 
other  dates  and  deadlines  remain  the 
same. 

DATES:  Opening  comments  are  now  due 
by  January  29,  1998.  Reply  comments 
are  now  due  by  February  26, 1998. 

ADDRESSES:  Send  an  original  and  10 
copies  of  notices  of  intent  to  participate 
(still  due  by  November  28.  1997)  and 
comments,  referring  to  "Section  5a 
Application  No.  61,"  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  N.W.,  Washington,  DC  20423. 
Opening  and  reply  comments  must  be 
served  on  the  persons  identified  as 
"parties  of  record"  on  the  service  list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.] 

SUPPLEMENTARY  mFOMNATION:  This 
proceeding  involves  the  issue  of 
whether,  under  49  U.S.C.  13703(d)  and 
(e).  it  is  in  the  public  interest  to  renew 
the  bureau  agreement  of  the  National 
Classification  Committee,  which 
administers  the  National  Motor  Freight 
Classification.  For  additional 
information,  see  the  notice  published  in 
the  Federal  Register  on  November  13. 
1997. 

Decided:  November  25. 1997. 

By  the  Board.  Vernon  A.  Williams. 
Secretary. 

Vernon  A.  Williams. 

Secretary. 

(FR  Doc.  97-31629  Filed  12-1-97;  8:45  am) 

MUJNO  CODE  4»1»-00-P 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Surface  Transportation  Board 

[STB  Finance  Docket  No.  33509] 

Colorado,  Kansas  &  Pacific  Railway 
Company— Acquisition  and  Operation 
Exemption — Union  Pacific  Railroad 
Company 

Colorado,  Kansas  &  Pacific  Railway 
Company  (Colorado),  a  noncarrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
Union  Pacific  Railroad  Company  and  to 
operate  approximately  121.9  miles  of 
rail  line  between  milepost  747.5,  near 
Towner,  and  milepost  869.4,  near  NA 
Junction,  in  Kiowa,  Crowley,  and 
Pueblo  Counties,  CO  (Line).' 

The  transaction  was  expected  to  be 
consummated  on  or  about  November  17, 
1997. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  iniUo.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33509,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  John  D. 
Heffiier,  Esq.,  Rea,  Cross  &  Auchincloss, 
1920  N  Street,  N.W.,  Suite  420. 
Washington,  DC  20036. 

Decided:  November  25, 1997. 

By  the  Board,  David  M.  Konschnilc, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  97-31556  Filed  12-1-97;  8:45  am) 
BIUJNQCOOC  4«15-00-r 


'  The  Line  was  the  subject  of  an  application  for 
abandonment  in  Docket  No.  AB-3  (Sub-No.  130), 
Miisouri  Pacific  Railroad  Company — 
Abandonment — Towner-NA  Junction  Line  in  Kiowa, 
Crowley,  and  Pueblo  Counties.  CO.  and 
diacoatinuance  of  trackage  rights  operations  in  the 
embraced  Docket  No.  AB-8  (Sub-Na  38).  The 
Denver  and  Rio  Grande  Western  Railroad 
Company^Discontinuance  of  Trackage  Rights — 
Towner-NA  junction  Line  in  Kiowa.  Crowley  and 
Pueblo  Counties.  CO.  The  abandonment  and 
discontinuance  were  granted  in  Union  Pacific 
Corporation.  Union  Pacific  Railroad  Company,  and 
Missouri  Pacific  Railroad  Company^-Control  and 
Merger — Southern  Pacific  Rail  Corporation, 
Southern  Pacific  Transportation  Company,  St. 
Louis  Southwestern  Railway  Company,  SPCSC 
Corp..  and  The  Denver  and  Rio  Grand  Western 
Railroad  Company.  Finance  Docket  No.  32760  (STB 
served  Aug.  12.  1996).  Colorado  indicates  that  the 
abandonment  was  never  consummated. 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33412] 

Peter  A.  Giibertson,  H.  Terry  Hearst, 
Bruce  A.  Lieberman,  R.  Lawrence 
McCaffrey,  Jr.,  Harold  F.  Parmly,  and 
Anacostia  Rail  Holdings  Company — 
Continuance  In  Control  Exemption — 
Pacific  HartMr  Line,  Inc. 

Peter  A.  Giibertson,  H.  Terry  Hearst. 
Bruce  A.  Lieberman,  R.  Lawrence 
McCaffi«y,  Jr.,  and  Harold  F.  Parmly 
(Giibertson.  et  al.),  noncarrier 
individuals,  and  Anacostia  Rail 
Holdings  Company  (ARC),  a  noncarrier 
holding  company  (collectively 
Applicants),  have  filed  a  verified  notice 
of  exemption  to  continue  in  control  of 
Pacific  Harbor  Line,  Inc.  (PHL)  upon 
PHL's  becoming  a  Class  III  rail  carrier. 

The  transaction  was  expected  to  be 
consummated  on  or  after  November  15, 
1997. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  33411,  Pacific 
Harbor  Line,  Inc. — Operation 
Exemption — Port  of  Los  Angeles,  in 
which  PHL  seeks  to  acquire  operating 
rights  vtnthin  the  City  of  Los  Angeles' 
Port  of  Los  Angeles  (POLA)  to  provide 
switching  service  on  track  owned  by 
POLA. 

Applicants  own  and  control  two 
existing  Class  QI  common  carriers  by 
rail:  Louisville  &  Indiana  Railroad 
Company,  operating  in  Southern 
Indiana  and  Northern  Kentucky:  and  the 
New  York  &  Atlantic  Railway  Company, 
operating  within  the  State  of  New  York. 
With  the  exception  of  R.  Lawrence 
McCaffrey,  Jr..  each  of  Giibertson,  et  al. 
is  an  officer  and/or  director  of  the 
Chicago  SouthShore  &  South  Bend 
Railroad  Corporation  (CSS),  a  Class  HI 
common  carrier  by  rail,  operating  in 
Northern  Illinois  and  Northern  Indiana. 
In  addition.  Giibertson  et  al.  are 
minority  shareholders  in  CSS's 
corporate  general  partner  SouthShore 
Corporation,  a  noncarrier. 

Appl^:ants  state  that:  (i)  the  railroads 
will  noTconnect  with  each  other  or  any 
railroad  in  their  corporate  family;  (ii) 
the  condnuance  in  control  is  not  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
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employees.  Section  11326(c).  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  for 
this  transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33412,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Mark  H. 
Sidman,  Esq.,  Weiner,  Brodsky,  Sidman 
4  Kider,  P.C,  1350  New  York  Avenue, 
NW.,  Suite  800,  Washington,  DC  20005- 
4797. 

Decided:  November  24, 1997. 

By  the  Board,  David  M.  Konsclwik. 
Director,  Office  of  Prtx^eedings. 
Vernon  A.  WiiUams, 
Secretary. 
IFR  Doc.  97-31559  Filed  12-1-97;  8:45  am) 

BHJJNQ  COW  4*1S-0»# 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Dodiat  Na  33411] 

Pacific  Hartwr  Line,  Inc.— Operation 
Exemption— Port  of  Los  Angetes 

Pacific  Harbor  Line,  Inc.  (PHL),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  operating  rights  from  the  City  of 
Los  Angeles,  a  municipal  corporation, 
acting  through  its  Board  of  Harbor 
Commissioners  (LA).  PHL  will  acquire 
the  right  to  operate  within  LA's  Port  of 
Los  Angeles  (POLA)  to  provide 
switching  services  on  track  owned  by 
POLA.i 

The  transaction  was  expected  to  be 
consummated  in  phases  on  or  after 
November  15,  1997. 
-  This  transaction  is  related  to  STB 
Finance  Docket  No.  33412,  Peter  A. 
Giibertson.  H.  Terry  Hearst,  Bruce  A. 
Lieberman,  R.  Lawrence  McCaffrey.  Jr.. 
Harold  F.  Parmly,  and  Anacostia  Rail^ 


Holdings — Continuance  in  Control 
Exemption — Pacific  Harbor  Line,  Inc.,  in 
which  Peter  A.  Giibertson,  H.  Terry 
Hearst,  Bruce  Lieberman,  R.  Lawrence 
McCafErey,  Jr.,  Harold  F.  Parmly  and 
Anacostia  Rail  Holdings  Company  have 
filed  a  notice  of  exemption  to  continue 
in  control  of  PHL  upon  its  becoming  a 
Class  in  rail  carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33411,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  servMl  on  Mark  H. 
Sidman,  Esq.,  Weiner,  Brodsky.  Sidman 
&  Kider,  P.C,  1350  New  York  Avenue, 
N.W.,  Suite  800,  Washington,  DC 
20005-^797. 

Decided:  November  24, 1997. 

By  the  Board.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianw, 
Secretary. 
[FR  Doc.  97-31558  Filed  12-1-97;  8:45  am) 

nUING  CODE  4t1B-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnance  Oodcet  Na  33525] 

Sierra  Railroad  Company— Acquisition 
and  Operation  Exemption— Sierra 
Pacific  Industries 

Sierra  Railroad  Company,  a  Class  m 
rail  common  carrier,  has  filed  a  notice 
of  exemption  imder  49  CFR  1150.41  to 
acquire  and  operate  approximately  12 
miles  of  rail  line  in  Amador  County,  CA, 
known  as  the  Amador  Branch,  from 
Sierra  Pacific  Industries  (Sierra  Pacific). 
The  Amador  Branch  extends  from 
milepost  0.0,  in  lone,  to  milepost  12.0, 
at  Martell.i 

The  transaction  is  scheduled  to  be 
consummated  on  December  1, 1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33525.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW.,  Washington.  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  James  F. 
Flint,  Esq.,  Grove,  Jaskiewicz  and 
Cobert,  1730  M  Street,  NW..  Suite  400, 
Washington,  DC  20036. 

Decided:  November  24, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  OfBce  of  Pnx:eedings. 
Vemon  A.  WiUiams, 
Secretary. 
[FR  Doc.  97-31560  Filed  12-1-97;  8:45  am] 

BIUJNQ  CODE  4t1S-eO-P 


■  Pursuant  to  the  terms  of  an  operating  agreement, 
PHL's  operating  rights  will  be  for  a  term  of  three 
years,  subject  to  extension,  modification,  and  earlier 
termination. 


>  The  Amador  Branch  includes  a  yard  and  repair 
shops  at  Martell  as  well  as  additional  spur  trackage 
at  the  Sierra  Pacific  mill  and  particle  board  plant 
located  at  milepost  11.6. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-67  (Sut>-No.  43X)] 

Soo  Line  Railroad  Company— 
At>andonment  Exemption— in  SL  (.ouia 
County,  IMN 

Soo  Line  Railroad  Company  (Soo)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  3.0-t-mile  line  of  railroad 
known  as  the  West  Duluth  Line, 
between  milepost  465.43-t-  and  milepost 
468.43+  in  West  Duluth,  in  St.  Louis 
County,  MN.  The  line  traverses  United 
States  Postal  Service  Zip  Code  55802. 

Soo  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment —  Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afiiected 
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employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  1, 1998.  unless 
stayed  p>ending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27{c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  12. 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  b)^December  22. 
1997,  with:  Surface  Transportation 
Board.  Office  of  the  Secretary.  Case 
Control  Unit.  1925  K  Street.  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Larry  D.  Stams,  Esq.. 
Leonard.  Street  ft  Deinard,  150  South 
Fifth  Street,  Suite  2300,  Kfiimeapolis, 
MN  55402. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Soo  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  December  5, 1997.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  500.  Surface 
Transportation  Board.  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1545.  Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  Soo  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
Soo's  filing  of  a  notice  of  consummation 
by  December  2, 1998,  and  there  are  no 


^  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  o( 
Environmental  Analysis  in  its  independent 
invrtigition)  cannot  be  made  before  the 
•mmpliaa's  effective  date.  See  Exemption  ofOut- 
of-Serrice  Rail  Lines.  5  I.CC.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  S9(M.  See  49  CFR  1002.2(0(25). 


legal  or  regulatory  barriers  to 
consununation.  the  authority  to 
abandon  will  automatically  expire. 

Decided:  November  25, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  WUliams. 
Secretary. 

(FR  Doc.  97-31557  Filed  12-1-97;  8:45  am) 
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DEPARTMENT  OF.THE  TREASURY 
P're— ury  Dirsctiv*  Number  74-13] 

Prafnium-Class  Travel,  Authority 
Delegation 

Dated:  November  24, 1997. 

1.  Purpose.  This  Directive  establishes 
policy  and  responsibilities  for  the 
approval  of  premium-class 
transp>ortation  accommodations,  in 
accordance  with  Chapters  301  and  304 
of  the  Federal  Travel  Regulation  (FTR) 
(41  CFR  (Code  of  Federal  Regulations) 
parts  301  and  304)  and  White  House 
and  Office  of  Management  and  Budget 
(OMB)  guidance  on  perquisites. 

2.  Definitions.  The  terms  "premium- 
class."  "first-class."  "reasonably 
available,"  and  "security  reasons"  are 
defined  in  FTR  301.3  (41  CFR  301.3). 

3.  Scope. 

a.  This  Directive  applies  to  all 
bureaus,  the  Departmental  Offices  (DO), 
and  the  Office  of  Inspector  General 
(OIG)  for  travel  by  officers  and 
employees  of  the  Department  when  they 
travel  in  support  of  the  Department's 
programs,  including  programs  funded 
from  sources  other  than  appropriations, 
e.g.,  fees  or  assessments.  It  also  applies 
to  travel  paid  for  by  a  non-Federal 
source  pursuant  to  FTR  Chapter  304  (41 
CFR  p)art  304),  and  to  travel  by  persons 
other  than  employees  whose  travel  is  on 
an  invitational  busis  and  paid  for  by  the 
Department. 

b.  Neither  this  Directive  nor  the 
restrictions  on  premiimi-class  travel 
apply  to  travel: 

(1)  for  which  an  employee  is 
reimbursed  by  certain  tax  exempt 
organizations  or  a  State,  county,  or 
municipality,  incident  to  attendance  at 
meetings,  pursuant  to  5  U.S.C,  4111; 

(2)  which  is  accepted  by  an  employee 
pursuant  to  5  U.S.C.  7342,  concerning 
foreign  gifts  and  decorations;  or 

(3)  for  a  partisan  purpose  in  the  case 
of  an  employee  who  is  exempt  from  the 
statutory  prohibitions  on  partisan 
political  activity,  and  the  travel  is  not 
paid  for  with  Government  funds. 

4.  Policy.  It  is  the  policy  of  the 
Department  of  the  Treasury  that: 


a.  prior  authorization  by  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  is  required  for  first- 
class  travel  in  all  bureaus,  except  for 
U.S.  Secret  Service  (USSS)  agents  on 
protective  missions; 

b.  first-class  travel  shall  not  be 
authorized,  unless  no  other  commercial 
service  is  reasonably  available,  or  such 
travel  is  necessary  for  reasons  of 
disability  or  physical  impairment,  or  for 
security  reasons,  as  these  terms  are 
defined  in  FTR  301-3.3  (41  CFR  301- 
3.3);  and 

c.  first-class  airline  accommodations 
shall  not  be  authorized  or  approved 
when  obtained  as  an  accommodations 
upgrade  through  the  redemption  of 
frequent  traveler  benefits  accumulated 
while  traveling  on  official  business, 
unless  the  first-class  accommodations 
are  justified  independently  under  the 
FTR  (41  CFR  part  301). 

5.  Responsibilities  For  First-Class 
Travel.  The  Deputy  Assistant  Secretary 
(Administration),  Heads  of  Bureaus,  and 
the  Inspector  General: 

a.  shall  submit  Treasury  Department 
Form  (TD  F)  70-02.6.  "First-Class 
Travel  Reouest  and  Authorization,"  by 
mail  or  facsimile  (FAX)  to  the  Assistant 
Secretary  for  Management  and  Chief 
Financial  Officer  at  least  ten  working 
days  prior  to  travel  for  review  and 
authorization,  imless  extenuating 
circumstances  or  emergency  situations 
make  advance  authorization  impossible. 
If  advance  authorization  cannot  be 
obtained,  the  traveler  shall  obtain 
written  authorization  at  the  earliest 
possible  time; 

b.  except  as  specifically  permitted 
imder  paragraph  6..  shall  not  authorize, 
pay  for,  or  reimburse  employees  or 
others  for  the  use  of  first-class  travel 
accommodations  without  the  prior 
authorization  of  the  Assistant  Secretary 
for  Management  and  Chief  Financial 
Officer;  and 

c.  shall  submit  an  annual  report  on  all 
approved  first-class  travel  that  began 
during  the  fiscal  year  to  the  Deputy, 
Chief  Financial  Officer  (DCFO).  Office 
of  Accoimting  and  Internal  Control,  DO, 
(Attention:  Travel  Program 
Coordinator).  The  report  is  due  to  the 
General  Services  Administration  by 
November  30  of  each  year.  See  FTR 
301-3.3(e)  (41  CFR  301-3.3)  for  data 
collection  and  submission  requirements. 
Negative  reports  are  required  in  writing. 

6.  Exceptions. 

a.  The  Director,  USSS,  is  delegated 
authority  to  approve  first-class  travel 
actommodations  solely  with  respect  to 
Secret  Service  agents'  protective  details 
when  necessary  for  security  reasons. 
Such  approval  does  not  require  the 
advance  or  subsequent  authorization  by 
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the  Assistant  Secretary  for  Management 
and  Chief  Financial  Officer.  The 
Director  may  redelegate  this  authority, 
in  writing,  only  to  the  Deputy  Director. 

b.  To  the  extent  that  information  is 
protected  from  disclosure  by  statute  or 
Executive  Order,  data  shall  be  submitted 
by  the  Director,  USSS,  in  accordance 
with  FTR  301-3.3(e)(4)  (41  CFR  301- 
3.3(e)(4)),  as  prescribed  in  paragraph 
5.C.  herein. 

7.  Other  Premium-Class  Travel 
Accommodations.  The  Deputy  Assistant 
Secretary  (Administration),  Heads  of 
Bureaus,  and  the  Inspector  General  are 
delegated  authority  to  approve 
premium-class  other  than  first-class 
transportation  accommodations  when 
such  accommodations  meet  the  criteria 
in  FTR  301-3.3  (41  CFR  301-3.3).  This 
authority  may  be  redelegated,  in 
writing,  only  to  the  principal  deputy, 
with  the  exception  ofr 

a.  the  USSS,  who  may  redelegate  to 
the  Assistant  Special  Agent  in  Charge 
(ASAIC),  Office  of  Administration;  and 

b.  the  U.S.  Customs  Service,  who  may 
redelegate  to  the  U.S.  Customs  Service 
Assistant  Commissioners,  Offices  of 
Investigations  and  Internal  Affairs  for 
covert  investigative  assignments  only. 
Use  of  premium-class  other  than  first- 
class  accommodations  shall  be 
approved  only  when  use  of  such 
accommodations  is  clearly  consistent 
with  the  criteria  in  the  FTR;  the 
justification  on  the  travel  authorization 
should  address  any  additional  costs 
involved.  Approval  of  business-class 
accommodations  by  a  non-Federal 
source  shall  be  in  accordance  with  FTR 
Chapter  304  (41  CFR  part  304).  Further, 
in  situations  where  the  business-class 
travel  accommodations  are  provided  by 
a  non-Federal  source  on  a 
reimbursement,  rather  than  an  in-kind 
basis,  the  use  of  premium-class  other 
than  first-class  must  be  justified 
independently  and  in  accordance  with 
the  criteria  in  FTR  301-3.3  (41  CFR 
301-3.3).  The  use  of  premium-class 
other  than  first-class  airline 
accommodations  for  "security  purposes 
or  exceptional  circiunstances"  as 
permitted  by  FTR  301-3.3(d)(5)(iv)  (41 
CFR  301-3.3(d)(5)(iv))  shall  be  stricUy 
limited  to  those  situations  where  their 
use  is  essential  to  the  successful 
performance  of  the  agency's  mission. 

8.  Supply  of  Forms.  TD  F  70-02.6 
may  be  obtained  frtim  the  Records 
Management  and  Resources  Branch.  DO. 
or  by  submitting  a  printing  requisition 
through  the  bureau  forms  control 
manager  to  the  DCFO,  Office  of 
Accoimting  and  Internal  Control,  DO. 

9.  Authorities. 


a.  President's  Memorandum  of 
February  10, 1993,  "Restricted  Use  of 
Government  Aircraft." 

b.  OMB  Bulletin  93-11.  "Fiscal 
Responsibility  and  Reducing 
Perquisites,"  dated  April  19,  1993. 

c.  FTR  Chapter  301-3  (41  CFR  301.3), 
"Use  of  Commercial  Transportation," 
and  Chapter  304  (41  CFR  Part  304). 
"Payment  from  a  Non-Federal  Source 
for  "Travel  Expenses." 

d.  5  U.S.C.  4111.  "Acceptance  of 
Contributions.  Awards,  and  Other 
Payments." 

e.  5  U.S.C.  7342.  "Receipt  and 
Disposition  of  Foreign  Gifts  and 
Derorations." 

10.  Cancellation.  Treasury  Directive 
74-13.  "Premium-Class  Travel,"  dated 
October  26,  1994.  is  superseded. 

11.  Expiration  Date.  This  Directive 
expires  three  years  after  the  date  of 
issuance  unless  superseded  or  canceled 
by  that  date. 

12.  Offices  of  Primary  Interest.  Office 
of  Accoimting  and  Internal  Control; 
Office  of  the  Deputy  Chief  Financid 
Officer;  Office  of  the  Assistant  Secretary 
for  Management  and  Chief  Financial 
Officer. 

Nancy  Kilkfer. 

Assistant  Secretary  for  Management  and 
Chief  Financial  Officer. 

[FR  Doc.  97-31526  Filed  12-1-97;  8:45  am] 
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DEPARTMEffT  OF  THE  TREASURY 
(Treasury  Directive  Number  16-21] 

Disposal  of  Obligations,  IrKludIng 
Bonds,  Notes  or  Other  Securities; 
Authority  Delegation 

Dated:  November  25. 1997. 

1.  Delegation.  By  virtue  of  the 
authority  granted  to  the  Fiscal  Assistant 
Secretary  by  Treasury  Order  (TO)  101- 
05.  the  Commissioner.  Bureau  of  the 
Public  Debt,  is  delegated  the  authority 
to  dispose  of  obligations,  including 
bonds,  notes  or  other  securities, 
acquired  by  the  Secretary  of  the 
Treasury  for  the  United  States 
Government  or  delivered  by  an 
executive  agency  pursuant  to  31  U.S.C. 
324,  and  to  perform  any  fimctions 
necessary  to  effect  such  disposition.  The 
Commissioner,  Bureau  of  the  Public 
Debt,  shall  be  responsible  for  referring 
to  the  Fiscal  Assistant  Secretary  any 
matters  on  which  action  should  be 
appropriately  taken  by  the  Fiscal 
Assistant  Secretary. 

2.  Redelegation.  The  Commissioner, 
Bureau  of  the  Public  Debt,  may 
redelegate  this  authority,  and  it  may  be 
exercised  in  the  individual  capacity  and 


under  the  individual  title  of  each 
official  receiving  such  authority. 

3.  Authorities. 

a.  TO  101-05.  "Reporting 
Relationships  and  Supervision  of 
Officials,  Offices  and  Bureaus, 
Delegation  of  Certain  Authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury." 

b.  31  U.S.C.  324. 

4.  Cancellation. 

a.  Treasury  Directive  16-21.  "Disposal 
of  Obligations.  Including  Bonds,  Notes 
or  Other  Securities."  dated  May  3. 1995, 
is  superseded,  except  as  provided 
below. 

b.  Any  matter  being  processed  on  the 
date  of  this  Directive  by  the 
Commissioner.  Financial  Management 
Service,  that  requires  the  disposal  of 
obligations,  including  bonds,  notes  or 
other  securities,  may  be  completed 
under  the  authority  delegated  to  the 
Commissioner,  Financial  Management 
Service,  in  the  May  3,  1995,  Directive, 
if  the  Fiscal  Assistant  Secretary  so 
directs. 

5.  Expiration  Date.  This  Directive 
expires  three  years  from  the  date  of 
issuance  unless  cancelled  or  superseded 
by  that  date. 

6.  Office  of  Primary  Interest  Division 
of  Accounting  Operations,  Office  of 
Public  Debt  Accoimting,  Bureau  of  the 
Public  Debt. 

Gerald  Muphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  97-31527  Filed  12-1-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 


Enhancsd-Use  Lsase  of  Property  at  the 
Jamas  H.  Quilian  Veterans  Affairs 
Medical  Center  at  Mountain  Home, 
Tennessee 

AGENCY:  Department  of  Veterans  AfEaira. 
ACTION:  Notice  of  designation  and  intent 
to  execute  an  Enhanced-Use  Lease. 

SUHaHARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  is 
designating  the  James  H.  Quillen 
Veterans  Affitirs  Medical  Center  at 
Mountain  Home,  Tennessee  (the 
Medical  Center),  for  an  Enhanced-Use 
Lease  development.  The  Department 
intends  to  enter  into  a  long-term  lease 
of  real  property  at  the  Medical  Center 
with  the  State  of  Tennessee  (through  the 
East  Tennessee  State  University — ^ETSU) 
in  order  to  transfer  the  long-term 
maintenance  and  development 
responsibilities  of  31  acres  of  land 
(including  9  buildings)  to  the  State  of 
Tennessee.  The  Enhanced-Use  lease  will 
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supersede  existing  leases  of  buildings 
and  land  between  VA  and  the  State  of 
Tennessee  wherein  VA  is  required  to 
provide  and  fund  all  maintenance  and 
capital  improvements  on  behalf  of 
ETSU.  The  property  will  continue  to  be 
used  exclusively  as  a  teaching  facility 
by  ETSU's  James  H.  Quillen  College  of 
Medicine.  As  consideration  for  the  long- 
term  use  of  VA's  capital  assets,  VA  will 
receive  a  combination  of  benefits:  the 
cost  avoidance  and/or  revenue 
generation  which  will  result  in  more 
operational  funding  being  available  for 
direct  patient  care.  VA  will  also  receive 


the  benefit  of  an  improved  affiliation  as 
the  result  of  greatly  improved  medical 
school  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Eidson,  Capital  Assets  Manager, 
Office  of  the  Director  (OOB),  James  H. 
Quillen  VA  Medical  Center  at  Mountain 
Home  (Johnson  City).  Tennessee  37684, 
(423>-926-1171,  extension  7112. 

SUPPLEMENTARY  INFORMATION:  38  U.S.C. 
Sec.  8161  et  seq.,  specifically  provides 
that  the  Secretary  may  enter  into  an 
Enhanced-Use  Lease  if  thfe  Secretary 
determines  that  at  least  part  of  the  use 


of  the  property  will  be  to  provide 
appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affect  the  mission  of  the  Department; 
emd  the  lease  will  enhance  the  property. 
This  project  meets  these  requirements. 

Dated:  November  20, 1997. 

Approved: 
Hershei  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 
[FR  Doc.  97-31487  Filed  12-1-97;  8:45  am) 
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Part  II 


Department  of 
Education 


Federal  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant  Programs; 
Notice 
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DEPARTMENT  OF  EDUCATION 
(CFDA  Na:  84.038, 84.033,  and  84.007] 

Fwtorai  Perkins  Loan,  Federal  Work- 
Study,  and  Federal  Supplemental 
Educational  Opportunity  Grant 
Programs 

AGENCY:  Office  of  Postsecondary 
Education,  Dejiartment  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  submit  a  request  for  a 
waiver  of  the  allocation  reduction  for 
the  underuse  of  funds  under  the  Federal 
Perkins  Loan,  Federal  Worlc-Study 
(FWS).  or  Federal  Supplemental 
Educational  Opportunity  Grant  (FSEOG) 
programs  (known  collectively  as  the 
campus-based  programs). 


f.  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  institution  to  submit  a 
written  request  for  a  waiver  of  the 
allocation  reduction  being  applied  to  its 
Federal  Perkins  Loan,  FWS,  or  FSEOG 
allocation  for  the  199ft-99  award  year 
Ouly  1, 1998  tiirough  June  30, 1999) 
because  the  institution  returned  more 
than  10  percent  of  its  allocation  for  that 
program  for  the  1996-97  award  year 
Ouly  1, 1996  through  June  30,  1997). 
DATES:  Closing  Date  for  Submitting  a 
Waiver  Request  and  any  Supporting 
Infonnation  or  Documents.  For  an 
institution  that  returned  more  than  10 
percent  of  its  Federal  Perkins  Loan, 
FWS,  or  FSEOG  allocation  for  the  1996- 
97  award  year  to  be  considered  for  a 
waiver  of  the  allocation  reduction  for  its 
1998-99  award  year  allocation,  it  must 
mail  or  hand-deliver  its  waiver  request 
and  any  supporting  information  or 
documents  on  or  before  February  13, 
1998.  The  IDepartment  will  not  accept  a 
waiver  request  submitted  by  facsimile 
transmission.  The  waiver  request  must 
be  submitted  to  the  Institutional 
Financial  Management  Division  at  one 
of  the  addresses  indicated  in  the 
following  section. 

ADDRESSES:  IVaiVer  Request  and  any 
Supporting  Infonnation  or  Documents 
Delivered  by  Mail.  The  waiver  request 
and  any  supporting  information  or 
documents  delivered  by  mail  must  be 
addressed  to  Ms.  Sandra  K.  Donelson, 
Institutional  Financial  Management 
Division,  U.S.  Department  of  Education. 
P.O.  Box  23781,  Washington,  D.C. 
20026-0781.  An  applicant  must  show 
proof  of  mailing  consisting  of  one  of  the 
following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  A  legible 
mail  receipt  with  the  date  of  mailing 
stamp)ed  by  the  U.S.  Postal  Service;  (3) 
A  dated  shipping  label,  invoice,  or 
receipt  firom  a  commercial  carrier,  or  (4) 


Any  other  proof  of  mailing  acceptable  to 
the  Secretary  of  Education. 

If  a  waiver  request  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  A  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 

An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  %vith  its  local  post  office. 

An  institution  is  encouraged  to  use 
certified  or  at  least  first  class  mail.  An 
institution  that  submits  a  waiver  request 
and  any  supporting  information  or 
documents  ^er  the  closing  date  will 
not  be  considered  for  a  waiver  of  the 
allocation  reduction  being  applied  to  its 
allocation  under  any  of  the  campus- 
based  programs  for  award  year  1998-99. 

Waiver  Requests  and  any  Supporting 
Information  or  Documents  Delivered  by 
Hand.  A  waiver  request  and  any 
supporting  information  or  documents 
delivered  by  hand  must  be  taken  to  Ms. 
Sandra  K.  Donelson,  Campus-Based 
Financial  Operations  Branch, 
Institutional  Financial  Management 
Division,  Accounting  and  Financial 
Management  Service,  Student  Financial 
Assistance  Programs,  U.S.  Department 
of  Education,  Room  4714,  Regional 
Office  Building  3,  7th  and  D  Streets. 
S.W.,  Washington,  D.C.  Hand-deUvered 
waiver  requests  will  be  accepted 
between  8:00  a.m.  and  4:30  p.m. 
(Eastern  time)  daily,  except  Saturdays, 
Sundays,  and  Federal  holidays.  A 
waiver  request  for  the  1998-99  award 
year  that  is  delivered  by  hand  will  not 
be  accepted  after  4:30  p.m.  on  the 
closing  date. 

SUPPLEMENTARY  INFORMATION:  Under 
sections  413D(e)(2),  442(e)(2),  and 
462(j)(4)  of  the  Higher  Education  Act  of 
1965,  as  amended,  if  an  institution 
retiuns  more  than  10  percent  of  its 
Federal  Perluns  Loan.  FWS,  or  FSEOG 
allocation  for  an  award  year,  the 
institution  will  have  its  allocation  for 
the  second  succeeding  award  year  for 
that  program  reduced  by  the  dollar 
amoimt  returned.  The  Secretary  may 
waive  this  requirement  for  a  specific 
institution  if  the  Secretary  finds  that 
enforcement  of  the  requirement  would 
be  contrary  to  the  interest  of  the  afi'ected 
campus-based  program.  The  institution 
must  provide  a  written  waiver  request 
and  any  supporting  information  or 
documents  by  the  established  February 
13. 1998  closing  date.  The  waiver 
request  must  be  signed  by  an 
appropriate  institutional  official,  and 
above  the  signature  the  official  must 
include  the  statement:  "I  certify  that  the 


information  the  institution  provided  in 
this  waiver  request  is  true  and  accurate 
to  the  best  of  my  knowledge.  I 
understand  that  the  information  is 
subject  to  audit  and  program  review  by 
representatives  of  the  Secretary  of 
Education."  If  the  institution  submits  a 
waiver  request  and  any  supporting 
information  or  documents  after  the 
closing  date,  the  request  will  not  be 
considered. 

Applicable  Regnlatioiis 

Tlie  following  regulations  apply  to  the 
campus-based  programs: 

(ij  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perluns  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportxmity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Perkins  Loan  Program,  34 
CFR  part  674. 

(4)  Federal  Work-Study  Programs,  34 
CFR  part  675. 

(5)  Federal  Supplemental  Educational 
Opportunity  Grant  Program,  34  CFR  part 
676. 

(6)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(7)  New  Restrictions  on  Lobbying,  34 
CFR  part  82. 

(8)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govenunentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(9)  Drug-Free  Schools  and  Campuses, 
34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  assistance  concerning  the 
waiver  request  or  other  operational 
procedures  of  the  campus-based 
programs,  contact:  Ms.  Sandra  K. 
Donelson,  Institutional  Financial 
Management  Division,  U.S.  Department 
of  Education,  P.O.  Box  23781, 
Washington,  D.C.  20026-0781. 
Telephone  (202)  708-9751. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m.,  Eastern  time, 
Monday  through  Friday.  Individuals 
with  disabilities  may  obtain  this 
dociunent  in  an  alternate  format  (e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  by  contacting  the 
person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document. 
Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
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Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://www.ea.gov/news.html 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  previous  sites.  If  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 


Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free,  1-800-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Kagistn-. 


(Authority:  20  U.S.C.  1087aa  el  seq.;  42 
U.S.C.  2751  et  teq.;  and  20  U.S.C  1070b  et 
seq.) 

Dated:  November  ig,  1997. 

David  A.  LongaBedar, 

Assistonf  Secretary  for  Poetsecondaiy 
Education. 

[FR  Doc.  97-31493  Filed  12-1-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

"Made  in  USA"  and  Ottwr  U.S.  Origin 
Claims 

AGENCY:  Federal  Trade  Commission. 

TITLE:  Enforcement  Policy  Statement  on 
U.S.  Origin  Claims. 

ACTION:  Notice  of  Issuance  of 
Enforcement  Policy  Statement  on  U.S. 
Origin  claims. 

SUMMARY:  The  Federal  Trade 
Commission  ("FTC"  or  "Commission") 
has  conducted  a  comprehensive  review 
of  "Made  in  USA"  and  other  U.S.  origin 
claims  in  product  advertising  and 
labeling.  Historically,  the  Commission 
has  held  Uiat  a  product  must  be  wholly 
domestic  or  all  or  virtually  all  made  in 
the  United  States  to  substantiate  an 
unqualified  "Made  in  USA"  claim.  As 
part  of  its  review,  which  began  in  1995, 
the  Commission  sought  public  comment 
and  conducted  a  two-day  public 
workshop. 

On  May  7,  1997,  the  Commission 
solicited  public  comment  on  Proposed 
Guides  for  the  Use  of  U.S.  Origin  Claims 
("Proposed  Guides").  Under  the 
Proposed  Guides,  a  marketer  making  an 
unqualified  U.S.  origin  claim  would 
have  been  required  to  have  a  reasonable 
basis  substantiating  that  the  product 
was  substantially  all  made  in  the  United 
States.  To  give  further  guidance  as  to 
what  constitutes  a  reasonable  basis  for 
making  a  "Made  in  USA"  claim,  the 
Proposed  Guides  set  forth  two  "safe 
harbors"  under  which  an  unqualified 
U.S.  origin  claim  would  not  be 
considered  deceptive. 

The  Proposed  Guides  also  addressed 
qualified  claims,  claims  regarding 
specific  processes  and  parts,  multiple- 
item  sets,  and  changes  in  cost  and 
sourcing.  They  also  would  have 
authorized  specific  origin  claims  for 
certain  products  that  are  both  sold 
domestically  and  exported. 

After  extensively  reviewing  comments 
received  regarding  the  Proposed  Guides, 
the  Commission  has  determined  not  to 
adopt  the  Proposed  Guides.  Instead,  the 
Commission  will  continue  to  enforce 
the  Commission's  current  "all  or 
virtually  all"  standard.  The  Enforcement 
Policy  Statement  on  U.S.  Origin  Claims 
that  appears  at  the  end  of  this  notice 
outlines  the  Commission's  enforcement 
policy  in  this  area  and  provides 
additional  guidance  to  marketers 
wishing  to  make  an  unqualified  "Made 
in  USA"  claim  under  the  "all  or 
virtually  all"  standard.  The  statement 
also  provides  guidance  on  the  use  of 
qualified  claims. 

eFftCXV/S  DATE:  December  1, 1997. 


FOR  FURTHER  MFORMATKM  CONTACT:  Beth 
M.  Grossman,  Attorney,  Division  of 
Advertising  Practices,  Bureau  of 
Consimier  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580, 
telephone  202-326-3019,  or  Kent  C. 
Howerton,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  Federal  Trade  CoAunission, 
Washington,  DC  20580,  telephone  202- 
326-3013. 

SUPPLEMENTARY  INFORMATKM: 


I.  Introduction 

The  Commission  regulates  claims  of 
U.S.  origin,  such  as  "Made  in  USA." 
piusuant  to  its  statutory  authority  under 
section  5  of  the  Federal  Trade 
Commission  Act.  which  prohibits 
"unfair  or  deceptive  acts  or  practices." 
Cases  brought  by  the  Commission 
begiiming  over  50  years  ago  established 
the  principle  that  it  was  deceptive  for  a 
marketer  to  promote  a  product  with  an 
unqualified  "Made  in  USA"  claim 
luiless  that  product  was  wholly  of 
domestic  origin.'  In  two  1994  cases,  the 
Commission  rearticulated  this  standard 
to  require  that  a  product  advertised  as 
"Made  in  USA"  be  "all  or  virtually  all" 
mads  in  the  United  States.  ^  Whether  the 
standard  was  called  "wholly  domestic" 
or  "all  or  virtually  all,"  however, 
unqualified  claims  of  domestic  origin 
have  been  treated  as  claims  that  the 
product  was  in  all  but  de  miniinis 
amounts  made  in  the  United  States.^ 

In  a  July  11,  1995  press  release,  the 
Commission  announced  that  it  would 
undertake  a  comprehensive  review  of 
U.S.  origin  claims  and  examine  whether 
the  Commission's  traditional  standard 
for  evaluating  such  claims  remained 
consistent  with  consumer  perceptions 
and  continued  to  be  appropriate  in 
today's  global  economy.'*  On  October  18, 


'  See,  e.g.,  Windsor  Pen  Corp..  64  F.T.C  454 
(1964);  Vulcan  Lamp  Works.  Inc..  32  F.T.C  7 
(1940). 

'  Thi(  language  was  first  used  in  the  cases  of  Hyde 
Athletic  Industries.  File  No.  922-3236  (consent 
agreement  accepted  subject  to  public  comment 
Sept.  20, 1994)  and  New  Balance  Athletic  Shoes. 
Inc.  Docket  No.  9268  (complaint  issued  Sept  20. 
1994).  In  light  of  the  decision  to  review  the 
standard  for  U.S.  origin  claims,  the  Commission 
later  modified  the  complaints  in  these  cases  to 
eliminate  the  allegations  based  on  the  "all  or 
virtually  all"  standard.  Consent  agreements  based 
on  thaM  revised  complaints  were  issued  on 
DeoBUibm  2.  1996  [New  Balance]  and  December  4. 
1996  IHyde). 

>  In  this  notice,  the  Commission  refers  to  its 
traditional  standard  as  the  "all  or  virtually  all" 
standard. 

'The  Commission  initiated  its  review  in  part 
because  of  comments  from  the  public  on  the 
consent  agreement  the  Commission  had  accepted 
(subject  to  final  action)  with  Hyde,  and  letters  from 
more  than  40  members  of  Congress  who  wrote  to 
the  Commission  or  Chairman  Robert  Pilofsky  urging 
that  the  Commission  review  and  revise  its  standard. 


1995,  the  Commission  published  a 
notice  in  the  Federal  Register  soliciting 
public  comment  on  various  issues 
related  to  this  review,  and  announcing 
that  Commission  staff  would  conduct  a 
public  workshop  on  this  topic.  60  FR 
53922  (1995).^  Contemporaneous  with 
the  solicitation  of  public  comment,  the 
(Commission  commissioned  a  two-part 
study  to  examine  consumer 
understandings  of  U.S.  origin  claims. 
On  March  26  and  27, 1996, 
representatives  of  industry,  consumer 
groups,  unions,  government  agencies, 
and  othera  participated  in  the  public 
workshop,  which  focused  on  consumer 
perception  of  U.S.  origin  claims  and  a 
discussion  of  the  costs  and  benefits  of 
various  alternative  standards  for 
evaluating  such  claims.  Following  the 
workshop,  the  Commission,  in  a  notice 
published  on  April  26,  1996.  extended 
the  period  for  clarifying  or  rebuttal 
comments  until  June  30. 1996.  and  set 
forth  additional  questions  for  comment 
61  FR  18600  (1996). 

After  reviewing  the  consumer 
perception  evidence,  the  public 
comments,  and  the  workshop 
proceedings,  the  Commission  proposed, 
in  a  notice  published  on  May  7. 1997, 
to  adopt  Guides  for  the  Use  of  U.S. 
Origin  Claims  and  sought  public 
comment  on  the  Proposed  Guides  until 
August  11. 1997.  62  FR  25020.  Under 
the  Proposed  Guides,  a  marketer  making 
an  unqualified  claim  of  U.S.  origin,  at 
the  time  it  makes  the  claim,  would  have 
to  possess  and  rely  upon  a  reasonable 
basis  that  the  product  is  substantially  all 
made  in  the  United  States.  To  assist 
manufacturers  in  complying  with  this 
standard,  the  Proposed  Guides  also  set 
forth  two  alternative  "safe  harbors" 
under  which  an  unqualified  U.S.  origin 
claim  would  not  be  considered 
deceptive.  The  first  safe  harl>or 
encompassed  products  that  were  last 
substantially  transformed  in  the  United 
States  and  whose  U.S.  manufacturing 
costs  constituted  75%  of  total 
manufacturing  costs  ("75%  U.S.  content 
safe  harbor").  The  second  safe  harbor 
applied  to  products  that  have  undergone 
two  levels  of  substantial  transformation 
in  the  United  States:  i.e.,  the  product's 
last  substantial  transformation  took 
place  in  the  United  States,  and  the  last 
substantial  transformation  of  each  of  it 
significant  inputs  took  place  in  the 
United  States  ("two  levels  of  substantial 


'A  foUow-up  notice  published  on  December  19. 
1995  announced  that  the  public  workshop  would  be 
held  on  March  26  and  27.  1996,  and  stated  that  the 
record  would  be  held  open  for  post-workshop 
public  comments  until  April  30.  1996.  60  FR  65327 
(1995). 
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transformation  safe  harbor").^  The 
Proposed  Guides  also  addressed  various 
qualified  claims,  claims  regarding 
specific  processes  and  parts,  multiple- 
item  sets,  and  the  effects  of  changes  in 
costs  and  sourcing.  They  further 
provided  for  an  alternative  origin  claim 
for  certain  products  that  are  both  sold 
domestically  and  exported. 

In  response  to  the  noposed  Guides, 
the  Commission  received  1.057  written 
comments.^  After  reviewing  the  public 
comments,  the  Commission  has  decided 
that  it  will  not  adopt  the  Proposed 
Guides,  but  instead  will  continue  to 
enforce  the  Commission's  current  "all  or 
virtually  all"  standard.  In  conjunction 
with  this  decision,  the  Commission  is 
issuing  an  Enforcement  Policy 
Statement  on  U.S.  Origin  Claims  which 
provides  additional  guidance  to 
marketers  seeking  to  make  "Made  in 
USA"  and  similar  claims.  The 
Enforcement  Policy  Statement  appears 
at  the  end  of  this  notice. 

n.  Siunnuuy  of  Commenls  On  Proposed 
Guides 

A.  General  Information 

The  total  of  1.057  comments 
represented  1.165  commentera. 
including  963  individual  consumers.  24 
members  of  Congress.  2  consumer 
organizations,  1  non-profit  organization. 
90  manufacturers  or  other  corporations. 
29  trade  associations.  29  labor  unions 
and  union  representatives.  23  state  and 
local  government  representatives 
(including  a  coalition  of  16  state 
Attorneys  General),  and  4  othera. 

B.  Comments  Supporting  the  All  or 
Virtually  All  Standard 

The  vast  majority  of  the  individual 
consumers  as  well  as  130  other 


'"Substantial  transformation"  is  a  U.S.  Customs 
Service  term  that  refers  to  a  manufacturing  or  other 
process  that  results  in  a  new  and  different  article 
of  commerce,  having  a  new  name,  character,  and 
use  that  is  different  from  that  which  existed  prior 
to  the  processing.  See  59  FR  141  (1994). 

^This  number  reflects  those  comments  received 
■t  the  time  this  notice  was  prepared;  additional 
comments  on  this  matter  continue  to  be  submitted 
to  the  Commission.  The  comments  have  been  filed 
on  the  Commission's  public  record  as  Document 
Noe.  B2190270O0O1.  B21902700002,  etc.  The 
comments  are  cited  in  this  notice  by  the  name  of 
the  commenter.  a  shortened  version  of  the  comment 
number,  and  the  relevant  page(s)  of  the  comment, 
e.g..  AGs,  #462.  at  2.  All  written  conmients 
submitted  (including  those  received  after  the 
preparation  of  this  notice),  as  well  as  a  list  of 
commenters  (through  #1057),  are  available  for 
public  inspection  on  normal  business  days  between 
the  hours  of  8:30  a.m.  to  SM)  p.m.  at  the  Public 
Reference  Room.  Room  130,  Federal  Trade 
Commission.  6th  and  Pennsylvania  Ave..  N.W., 
Washington,  E)C  20580.  In  addition,  the  commenu 
received,  and  other  materials  relevant  to  this 
review,  are  available  to  the  public  through  the 
Commission's  World  Wide  Web  site  (http:// 
www.ftc.gov). 


commentera  opposed  the  Proposed 
Guides  as  setting  too  low  a  standard 
and/or  expressly  supported  the  current 
"all  or  virtually  all"  standard.  These 
included  a  coalition  of  16  Attorneys 
General,^  13  membere  of  Congress.*  5 
state  legislatora.'o  1  state  General 
Assembly."  1  City  Council. '^  6  trade 
associations.'^  2  consmner  groups.'^  29 
labor  tmions  or  union  representatives,'^ 


58  manufacturera  and  other 
corporations,'^  and  3  other 


■This  comment  was  submitted  by  the  Attorneys 
General  of  Connecticut.  California.  Florida,  Iowa, 
Illinois,  Michigan,  Missouri,  North  Carolina,  New 
Jersey,  Nevada,  New  York,  Pennsylvania,  Rhode 
bland.  Tennessee.  Washington,  and  Wisconsin 
("AGs").  #462.  In  addition,  )eremiah  Nixon, 
Attorney  General  of  Missouri  ("Nixon")  submitted 
a  separate  comment,  #63. 

'U.S.  Sen.  Dale  Bumpers  ("Bumpers  ").  #74;  U.S. 
Rep.  Mark  W.  Neumann  and  U.S.  Rep.  Tom  Latham 
("Neumann/Latham"),  #75;  U.S.  Rep.  James  A. 
Traficant,  Jr.  ( "Traficant"),  #231;  U.S.  Rep.  Peter). 
Visclosky  ("Visclosky').  #236:  U.S.  Rep.  Earl  F. 
Hilliard  ("Milliard"),  #242;  U.S.  Sen.  Carl  Uvin 
("Levin").  #254;  U.S.  Rep.  Viigil  H.  Goode.  Jr. 
("Goode").  #24;  U.S.  Rep.  Sherrod  Brown 
("Brown"),  #599;  U.S.  Rep.  Bob  Franks  and  U.S. 
Rep.  John  D.  Dingell  ("Franks/Dingell '),  #670, 
("Dingell"),  #694  (noting  his  past  opposition  to 
weakening  the  all  or  virtually  all  standard  and 
requesting  that  the  Commission  respond  to  specific 
questions  about  the  Proposed  Guides;  with  attached 
response  from  the  Commission's  staR);  U.S.  Rep. 
John  Olver  ("Olver").  #671A;  U.S.  Rep.  Bruce  F. 
Vento  ("Vento'),  #735.  U.S.  Rep.  Tom  Campbell 
("Campbell")  submitted  a  comment  conveying  the 
concenu  of  constituents,  but  did  not  take  a  position 
himself.  Campbell.  #283.  A  number  of  other 
members  of  Congress  forwarded  comments  bom 
their  constituents. 

>o  North  Carolina  Rep.  William  S.  Hiatt  ("Hiatt"), 
#196;  North  Carolina  Sen.  Fountain  Odom 
("Odom"),  #290:  Illinois  Rep.  Michael  J.  Boland 
("Boland"),  #468;  North  Carohna  Rep.  Wayne 
Goodwin  ("Goodwin"),  #508;  Pennsylvania  Rep. 
Richard  D.  Olasz  ( "Olasz  ").  #623. 

■ '  New  Jersey  General  Assembly  ("NJ  Assembly"). 
#740. 

'>City  of  Titusville,  FL  ("Titusville"),  #1047. 

"American  Export  Ass'n  ("American  Export"). 
•201;  The  American  Hand  Tool  Coalition 
("American  Hand  Tool"),  #622;  American  Iron  & 
Steel  Institute  ("AISI"),  #636:  Tile  Council  of 
America,  Inc.  ("TCA"),  #618;  American  Textile 
Manufacturers  Institute  ("ATMl"),  #615;  Crafted 
with  Pride  in  USA  Council,  Inc.  ("Crafted  With 
Pride").  #469.  Despite  the  exclusion  of  textile 
products  &t>m  the  Proposed  Guides,  four  additional 
trade  associations  filed  comments  urging  the 
Commission  to  maintain  the  existing  standartls 
under  the  Textile  Products  Identification  Act,  15 
U.S.C.  70,  for  "Made  in  USA"  claims  for  garments 
and  other  textile  products.  American  Apparel 
Manufacturers  Ass'n  ("AAMA"),  #697;  Clothing 
Manufacturers  Ass'n  of  USA  ("CMA"),  #624; 
Garment  Contractors  Ass'n  of  Southern  California 
("GCASC"),  #895;  Knitted  Textile  Ass'n  ("KTA"), 
#634. 

■4  National  Consumers  League  ("NCL"),  #640: 
Wisconsin  Citizen  Action  ("WI  Citizen  Action"), 
#991. 

•'Alabama  AFL-QO  ("Alabama  AFL-QO"), 
#242;  Connecticut  Employees  Union  Independent, 
Local  511.  AFL-aO  C'CEUI  Local  511  "),  #870:  East 
C^entral  Ohio  Building  &  (instruction  Trades 
Council,  AFL-QO  ("Construction  Trades  "),  #687; 
Food  a  Allied  Service  Trades  Dept..  AFL-QO 
("FAST"),  #545;  Hotel  Employees  &  Restaurant 
Employees  Local  74,  AFL-QO  ("HERE  Local  74"), 
#255;  Int'l  Ass'n  of  Firefighters,  West  Hartford  Fire 
Fighters  Ass'n,  Local  1241  ("Firefighters  Local 


1241  ").  #742;  Int'l  Ass'n  of  MachinisU  a  AeroapiM* 
Workers,  Air  Transport  Lodge  1056  ("Machinists 
Lodge  1056"),  #558:  Int'l  Brotherhood  of 
Boilermakers.  Iron  Ship  Builders.  Blacksmiths, 
Forgers  &  Helpers.  AFL-QO  ("Boilermakers"), 
#514:  Int'l  Brotherhood  of  Electrical  Workers,  Local 
1040,  AFL-QO  ("IBEW  Local  1040'),  #745:  Infl 
Brotherhood  of  Electrical  Workers.  Local  540.  AFI^ 
QO  ("IBEW  Local  540"),  #686;  Int'l  Union.  United 
Automobile,  Aerospace  ft  Agriculture  Implement 
Workers  of  America— UAW  ("UAW").  #615; 
Montana  State  AFL-QO  ("MT  AFL-QO"),  #459: 
Permian  Basin  Central  Labor  Union.  AFL-QO 
( "PBCLU").  #388.  #418;  Seattle  Professional 
Engineering  Employees  Ass'n  ("SPEEA").  #830. 
#944:  UAW— Region  9A  ("UAW  Region  9A").  #682; 
Union  Label  ft  Service  Trade  Department.  Plumben 
ft  Steamfitters  Local  565,  AFL-QO  ( "Plumbers  ft 
Steamfitters  Local  565").  #209:  Union  Label  ft 
Service  Trades  Department,  AFL-QO  ("AFIXaO/ 
ULSTD  "),  #608:  Union  of  Needletrades,  Industrial 
ft  TexUle  Employees,  AFL-QO,  CLC  ("UNITE"), 
#696:  United  Food  ft  Commercial  Workers.  Local 
26,  AFL-QO  ("UFCW  Local  26"),  #897;  United 
Paperworkars  Int'l  Union,  AFL-QO.  CLC 
("Paperworkers"),  #255;  Communications  Workers 
of  America,  Local  3104,  AFL-QO  ("CWA  Local 
3104"),  #688;  Hartford  Federation  of  School 
Secretaries  ("School  Secretaries"),  #843:  Int'l  Union 
of  Electronic,  Electrical.  Salaried.  Machine  and 
Furniture  Workers,  Furniture  Workers  Division, 
AFU-QO  ("Furniture  Workers").  #506;  UAW  Local 
977,  Buy  American  Committee  ("UAW  Local  977"), 
#651;  UAW,  Aradlgamated  Local  644  ("UAW  Locd 
644"),  #54;  UAW,  Local  145  ( 'UAW  Local  145"), 
#913;  United  Steelworkers  of  America.  Local  9189, 
AFL-QO  (  "Steelworkers  Local  9189  "),  #995: 
United  Steelworkers  of  America,  Rubber/Plastic 
Industry  Conference.  Local  2,  District  1,  AFL-QO. 
QjC  ("Steelworkers  Local  2"),  #1017;  Brewery  and 
Soft  Drink  Workers,  Liquor  Drivers,  and  New  and 
Used  Car  Workers,  Teamsters  Local  Union  1040 
("Teamsters  Local  1040"),  #1052. 

|»  AAE  Manufacturing  Co.  ("AftE"),  #991;  ABCO 
Industries,  Inc.  (""ABCO"),  #743;  American  Sigma 
("American  Sigma"),  #661;  Ben  Forman  ft  Sons,  Inc. 
("Forman").  #159:  BOYT  ("BOYT),  #959;  Calibre. 
Inc.  ( "Calibre"),  #691;  Centerville  Lumber  Co. 
("Centerville"),  #152.  #734;  Cheraw  Yam  MUls,  Inc. 
("Cheraw").  #716;  Danaher  Tool  Group 
("Danaher").  #991;  D.E.  Williams  Co.  ("Williams"). 
#1031:  Duchess  Industries  ( "Duchess"),  #512: 
Ourand  Int'l  ("Durand"),  #471:  Dyersburg  Corp. 
("Dyaraburg"),  #720;  Dynacraft  Industries.  Inc. 
("Dynacraft"),  #646;  Elco  Textron  ( "Elco"),  #970; 
Equity  Services  of  Connecticut.  Inc.  (""Equity 
Services"),  #1001 :  Exidyne  Instnmientation 
Technologies,  Inc.  ("Exidyne"),  #731:  Federal 
Forging  Tools  (""Federal"),  #654:  Friend  Laboratory 
("Friend  "),  #34;  GBW  Manufacturing,  Inc.  ("GBW"). 
#1014;  Gee  Kay— Knit  Products  ("Gee  Kay"),  #1034: 
Herker  Industries  (""Herker"),  #991:  Inman  MUls 
("Inman"),  #981;  Jackson  Products  ("Jackson"), 
#880;  Joshua  L.  Baily  ft  Co.,  Inc.,  ("Baily"),  #53; 
Kenosha  Leatherette  ft  Display  Co.  ("Kenosha"). 
#991:  Kem  Special  Tools  Co.,  Inc.  ("Kem"),  #739; 
Madewell  Machine  Works  Co.,  Inc.  ("MadeweU"). 
#958:  March  Instruments.  Inc.  ("'March"),  #46; 
Mateo  Tools  ("Mateo  "),  #600:  Merit  Abrasives 
("Merit"),  #628;  Murphy  ft  Co.(  "Murphy"),  #64; 
Newco  Valves  ("Newco"),  #198:  NTP-Republic 
("NTP"),  #699:  Nucor  Steel  ( "Nucor"),  #992: 
Piedmont  Qarklift,  Inc.  ('"Piedmont"),  #741; 
Protexall,  htc.  ("'Protexall"),  #917;  Regal-Beloit 
Corp.  (""Regal-Beloit"'),  #614:  Richland  Mills 
("Richland"),  #626:  Schofield  ("Schofield").  »St; 
SGS  Tool  Co.  ("SGS"),  #221:  Sharpe  Manubcturii^ 
Co.  ("Sharpe  "),  #630;  Sheffield  Steel  Corp. 
("Sheffield"),  #935;  SidaMerica  LLC 
("SidaMerica  "),  #246;  Snap-on  Tools  ("Snap-oo"). 
•685.  #732.  #733.  #991;  Spactronics  Corp. 
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commenters.'^  In  addition  to  the 
individual  consumer  comments,  7 
individual  commenters  or  groups 
submitted  petitions  urging  the 
Commission  to  retain  the  "all  or  ' 
virtually  all"  standard  that  were  signed 
by  a  total  of  more  than  1 1 ,000 
individuals.'^  Last,  the  Commission 
received  over  200  telephone  calls  from 
individual  consumers  who  stated  their 
opposition  to  the  Proposed  Guides. '^ 

In  addition,  over  200  members  of  the 
House  of  Representatives  have 
cosponsored  House  Concurrent 
Resolution  80  ("Resolution"),  opposing 
the  Proposed  Guides  and  urging  the 
Commission  to  retain  the  "all  or 
virtually  all"  standard.^  The  Resolution 
states  that  lowering  the  current  standard 
"will  be  a  misrepresentation  to 
consumers  in  the  United  States  who 
presently  believe  products  bearing  the 
'Made  in  USA'  label  were  all  or  viitually 
all  made  in  the  United  States,"  and  that 
American  consumers  are  "entitled  to 
purchase  products  with  the 
understanding  that  the  labels  on  these 
products  reflect  consistent  definitions." 
Accordingly,  the  Resolution  "urges  the 
Federal  Trade  Conunission  to  refrain 


("Spectninics").  «e31;  Spray  Cotton  Mills  ("Spray 
Cotton").  1672:  Sterling  Handling  Equipment.  Inc. 
("Stwiing"),  #625:  Taytronics  Corp.  ("Taytrooics"). 
f744:  Vaughn  k  Bushoell  Manufacturing  Co. 
("Vaughn  ft  BushneH"),  MSI.  K16:  Victoria  Vogue. 
Inc.  ("Victoria").  n04S:  The  Warren  Featherbone 
Co.  ("Featherbone").  tlOIS:  Waukesha  Industrial 
Supply  ("Waukesha").  (991   Weldbeod  Corp. 
( "Weldbend ").  #597:  Wolfe  Dye  k  Bleach  Works. 
Inc.  ("Wolfe").  #1057.  Wright  Tool  Co.  ("Wright"). 
*Z62.  f6S2:  Yeoman's  Chicago  Corp.  ("Yeoman's"). 
<216.  See  also  Eastman  Kodak  Co.  (^"Kodak").  1619 
(supporting  85%  standard). 

"Made  in  USA  Coalition  ( "MUSA  Coalition"). 
fS98:  Donald  P.  Selkirk  (submitted  as  Executive 
Producsr.  The  Donald  P.  Selkirk  Show.  WPON 
Radio.  Bloomfield  Hills.  Ml)  ("Selkirk  ").  na6: 
Women  V.I.P.s  ("WVIP").  »1042. 

"  Brown.  tS99  (petition  containing 
approximately  9.300  signatures  submitted  by  VS. 
Rep.  Sherrod  Brown);  |ohn  Moore  ("John  Moore"). 
M95  (petition  signed  by  26  individuals):  UAW 
Local  977, 1651  (petition  containing  approximately 
2.000  signatures  submitted  by  a  union 
representative):  Ellen  Sofranski  ("Sofranaki").  tTOa 
(petition  signed  by  28  individuals):  Employe«s  of 
Daaaber  Tool  Group  ("Danaher  Employees"),  #829 
(petition  containing  181  names  submitted  by 
employees  of  Danaher  Tool  Croup):  David  Micola 
("Micola").  *966  (petition  containing  151  names 
submitted  by  an  individual  who  is  a  sheet  metal 
worker):  Richard  Moran,  )r.  ("Moran").  #1029 
(petition  signed  by  28  individuals). 

'*  These  telephone  calls  have  not  been 
memorialized  or  codified  on  the  record  because 
many  of  them  were  phone  mail  messages  without 
Iha  name,  telephone  number,  or  address  of  the 
caller. 

">This  number  includes  at  least  13  noambers  of 
Congress  who  were  among  those  who  had  earlier 
written  to  the  Commission  or  submitted  public 
comments  asking  the  Commission  to  lower  the  "all 
or  virtually  all"  standard.  See  su|^ra  note  4.  The 
Resolution  was  submitted  to  the  Commission  by 
U.S.  Representatives  Bob  Franks  and  John  D. 
Dingelt  Fcaoks/Dingell.  (670. 
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from  lowering  this  standard  at  the 
expense  of  consumers  and  jobs  in  the 
United  States."  The  Made  in  USA 
Coalition,  comprised  of  3  consumer 
groups,  32  labor  imions.  15  businesses, 
and  11  agriculture  organizations,  and  a 
primary  backer  of  the  House  Resolution, 
submitted  a  comment  expressly 
supporting  it.^'  In  addition,  members  of 
the  Senate  recently  introduced  Senate 
Concurrent  Resolution  52,  which  also 
supports  the  retention  of  the  "all  or 
virtually  all"  standard.  Similarly,  the 
New  Jersey  General  Assembly  and  the 
Titusville  (Florida)  Qty  Council 
adopted  resolutions  that  ask  the 
Commission  to  maintain  the  traditional 
standard.^ 

The  consumer  commenters 
overwhelmingly  opposed  the  Proposed 
Guides  and  generally  supported  an  "all 
or  virtually  all"  standard  or  advocated 
a  speciHc  percentage,  usually  90%  or, 
more  often,  100%.  Many  commenters 
stated  that  "  'Made  in  USA'  means  what 
it  says"  or  expressed  similar  sentiments. 
Several  commenters  asserted  that 
changing  the  current  standard  would 
confuse  consumers  who  wish  to  buy 
American  products,  leaving  them 
unable  to  determine  whether  a  product 
was  truly  made  in  the  United  States. 
Individual  consumers  also  stated  that 
they  buy  American  products  to  support 
fellow  Americans  and  expressed 
concern  that  lowering  the  standard 
would  lead  to  a  loss  in  American  jobs. 
The  following  comments  exemplify  the 
individual  consiuner  comments: 

The  concept  of  "Made  in  the  USA"  has 
been  specific  and  definite  for  the  last  50 
years.  Please  leave  it  as  it  is.  If  manubcturers 
want  to  say  an  item  is  "Made  in  the  USA"; 
then,  make  sure  it  is  exactly  that.  "Made  in 
the  USA"  should  mean  that  an  item  is  1(X)% 
manufactured  in  the  United  States  of 
America  and  not  in  another  country." 

If  a  prtxluct  is  only  partially  made  in  our 
Country,  I  want  to  know.  I  do  not  wish  to 
purchase  items  made  in  other  cotmtries  and 
falsely  labeled  "Made  in  America."  I  want 
the  entire  truth  on  the  label.  I  don't  want  to 
be  tricked  into  buying  an  item  I  think  is  made 
here  when  in  fact  it  is  not.^* 

We  are  opposed  to  any  change  that  would 
increase  the  percentage  of  foreign  labor  or 
materials  in  those  goods  or  prtxiucts  bearing 
the  "Made  in  the  USA  "  label.  The  American 
people  recognize  goods  or  products  bearing 
this  label  as  being  superior  in  workmanship 
and  quality.  These  goods  and  products  are 
produced  by  American  workers  *  •   *  Any 
action  by  the  FTC  to  modify  the  "Made  in 


USA"  label  standard  will  lead  to  the  loss  of 
American  jobs.^' 

Other  commenters  echoed  the 
consumers'  concerns  and  cited 
additional  reasons  for  keeping  the  "all 
or  virtually  all"  standard.  Several 
opponents  of  the  Proposed  Guides 
expressed  concern  that  altering  the 
current  standard  would  deceive,  or  at 
least  confuse,  consumers.^*  Some  of 
these  commenters  argued  that  the 
consumer  perception  evidence  before 
the  Commission  does  not  support 
lowering  the  standard."  Some 
commenters  additionally  asserted  that 
consumer  attitudes  and  preferences 
towards  "Made  in  USA"  products  have 
not  been  altered  by  a  change  in  the 
economy,  or.  if  anything,  have  been 
made  stronger. ^s 

Other  advocates  of  the  "all  or 
virtually  all"  standard  warned  that 
changing  the  standard  in  the  way 
proposed  by  the  Commission  would 
harm  the  American  manufacturing  base, 
because  companies  would  have  less 
incentive  to  use  U.S.  labor  and  U.S. 
product  components.  These  commenters 
concluded  that  American  jobs  would  be 
jeopardized  as  companies  increasingly 
would  rely  on  less  expensive  foreign 
sources.^  Many  commenters  also  stated 
that  weakening  the  standard  would 


'■  MUSA  Coalition.  *S96. 

°N)  Assembly.  #740  (Assembly  Resolution  No. 
163):  ruusville.  #1047  (Resolution  No.  39-1997). 
21  Kenneth  Fletcher  ("Fletchar").  #178,  at  1. 
>« Margaret  A.  Stem  ("Stem  ").  #203.  at  1. 


^  Edwin  and  Beverly  Emmoiu  ("Emmons"), 
#288.  at  1. 

»Sae.  e.g..  Baily.  *S3;  Nixon,  #63:  Traficant. 
#231:  Crafted  With  Pride.  #469:  ATMI.  #613: 
Vaughan  &  Bushnell.  #616:  Weldbend,  #597: 
Bxidyne.  #731:  UAW.  #615. 

2^  See.  e.g..  American  Hand  Tod,  #622:  UAW. 
#815:  Dynacraft.  #646:  AGs,  #462:  Weldbend,  «S97: 
Bumpers,  #74. 

»S«o.  e.g.,  Vento,  #735  at  1  ("The  decline  of 
America's  manufacturing  base  and  the  difficulty  of 
ascertaining  a  product's  origin  in  the  global 
marketplace,  has  in  fact  rendered  the  Made  in  USA 
claim  more  valuable  and  significant  to  American 
consumers  wishing  to  buy  American."):  AISI,  #636, 
at  1  (It  is  "highly  likely  that  the  vast  majority  of  U.S. 
consumers  would  be  unaware  of  a  change  in  the 
standard,  and  would  continue  to  believe  that  items 
labeled  'Made  in  USA'  were  held  to  the  current 
standard."):  NCL.  #640.  at  3  (the  fact  that  the 
economy  is  increasingly  globalized  may  cause 
consumers  to  place  even  a  greater  value  on 
unqualified  'Made  in  USA'  claims):  Bumpers.  #74. 
at  1-2  ("Even  if  fewer  products  are  wholly  'Made 
in  the  USA,'  it  does  not  follow  that  the  meaning  of 
the  phrase  has  changed — rather,  that  fewer  products 
may  meet  the  standard."):  UNITE,  #696,  at  3  ("no 
credible  evidence  *  •   •  that  American  consumers 
expect  the  'Made  in  USA'  label  to  mean  that 
products  were  produced  somewhere  else"). 

»£■.«.,  SGS.  #221,  at  1  (U.S.  jobs  will  be  in 
jeopardy  if  Conunission  adopts  proposed  standard); 
Alabama,  #242,  at  1  (American  workers  are  already 
badly  injured  by  unfair  exportation  of  jobs  by  their 
employers):  Boilermakers.  #514:  Plumbers  & 
Steamhtters  Local  565.  #209,  at  1  ("purchasing 
products  displaying  the  'Made  in  U.S.A.'  label  is 
the  first  line  of  defense  for  American  workers  to 
protect  their  jobs  ").  See  also  PBCLU,  #418;  AFL- 
CIO/ULSTD,  #608:  Vaughan  &  Bushnell,  #616:  AISI. 
#636:  UAW  Region  9A,  #682:  Cheraw.  #716: 
Bumpers.  #74:  Yeomans,  #216;  Odom,  #290. 


Federal  Register  /  Vol.  62.  No.  231  /  Tuesday.  December  2.  1997  /  Notices 


deny  manufocturers  whose  products 
were,  in  fact,  "all  or  virtually  all"  made 
in  the  United  States  the  marketing 
advantage  attributable  to  labeling 
products  "Made  in  USA."  » 

A  number  of  commenters  opposed  to 
the  Proposed  Guides  also  contended 
that  it  is  not  necessary  to  change  the 
standard  in  order  to  permit  sellers  of 
products  made  with  some  foreign  parts 
or  labor  to  inform  consumers  of  their 
products'  U.S.  content.  These 
commenters  argued  that  the  current 
standard  allows  marketers  to  make 
qualified  claims  for  products  that  are 
made  with  some  foreign  parts  or  labor 
as  long  as  those  claims  are  truthful  and 
substantiated.  31 

In  addition,  some  of  the  commenters 
supporting  the  "all  or  virtually  all" 
stfmdard  specifically  criticized  the 
particular  safe  harbors  proposed  by  the 
Commission,  arguing  that  neither 
proposed  safe  harbor  would  ensure  that 
a  product  complies  with  the  proposed 
"substantially  all"  standard  and  with 
consumer  expectations  regarding  "Made 
in  USA"  claims.33 

Specifically,  several  commenters 
argued  that  the  75%  U.S.  content  safe 
harbor  (exDressed  as  a  percent  of  total 
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»£.g.,  Weldbend.  #597,  at  1  (the  Proposed  Guides 
"would  force  most  of  Weldbend's  fittings  and 
flanges — made  all  or  virtually  all  of  American 
materials  by  American  workers — to  share  their 
hard-earned  'Made  in  USA'  labels  with  competitors' 
products  having  less  than  50-percent  U.S.  content 
value").  See  also  Vento,  #735:  Mateo.  #600; 
Duchess.  #512:  Merit,  #828:  Sharpe.  #630; 
Spectronics,  #631:  Federal,  #654:  Exidyno.  »731: 
NTP.  #699;  Forman.  #159:  Traficant,  #231. 

"  See.  e.g.,  NCL,  #640:  Visclosky,  #236;  Traficant, 
#231;  Boilermakers,  #514;  FAST,  #545;  UNITE, 
#896;  Schofield,  #51;  AFb-dO/ULSTD,  #608.  hi 
addition,  a  few  individual  consumers  also 
suggested  that  marketers  can  make  qualified  claims 
for  their  products.  See,  e.g.,  Matthew  Fogarty 
("Fogarty  "),  #997  (for  products  with  less  than  100% 
U.S.  content,  should  specify  percentage  of  U.S. 
content,  such  as  "Materials  50%  Made  in  USA, 
Assembled  in  Guam");  Anthony  J.  Jordan 
(")ordan"),  #160  (supports  disclosing  the  specific 
percentages  of  U.S.  and  foreign  materials  and  labor); 
Lawrence  P.  Kosel  (  "Kosel  "),  #207  (supports 
disclosing  on  labels  the  percentage  of  the  product 
made  in  America,  such  as  "70%  made  in 
America"):  Arthur  Lazur  ("Lazur"),  #119  (should 
state  percentage  or  exact  materials  made  in  USA;  or 
that  assembled,  but  not  manufactured,  in  USA); 
R.W.  and  Susan  Marchand  ( "Marchand  ").  #107  (for 
producto  partially  produced  in  USA,  should 
identify  percentage  made  in  USA);  Debra  Newman 
("Debra  Newman  "),  #123  (supports  qualified  claims 
such  as  "Made  in  USA  of  import«d  parts"  or 
"Assembled  in  [name  of  country]  ftom  US  parts"); 
Alan  D.  Shrom  ("Shrom  "),  #141  (should  state  on  the 
product  if  it  is  assembled  in  USA  of  foreign 
materials):  Robert  Lebensold  ("Lebensold"),  #942 
("Made  in  U.S.A.  of  imported  materials"  might  he 
okay). 

"AGs,  #462;  AFL-QO/ULSTD.  #608;  UAW, 
#815:  Durand,  #471:  Vaughan  k  Bushnell,  #616; 
American  Hand  Tool,  #622.  See  also  Mateo,  #600, 
American  Sigma,  #611;  Sharpe,  #830.  Federal,  #854; 
Exidyne.  #731,  and  NTP.  #899  (all  submitting 
comments  nearly  identical  to  the  American  Hand 
Tool  Coalition's  comment). 


manufocturing  costs),  in  addition  to 
being  too  low  to  meet  consumer 
expectations,  would  allow  a  "Made  in 
USA"  claim  for  products  with  far  less 
than  even  75%  U.S.  content  (in  terms  of, 
for  example,  the  percentage  of 
components).  UAW,  for  example, 
contended  that  lower  foreign  labor  costs 
would  lead  to  imderestimating  the 
actual  amount  of  foreign  content  in  a 
product. 34  In  addition,  the  American 
Hand  Tool  Coalition  argued  that, 
because  the  Proposed  Guides  do  not 
necessarily  require  marketers  to  take 
into  accoimt  materials  several  steps 
back  in  the  manufacturing  process  or  to 
take  into  accoimt  foreign  content  that  is 
not  "significant"  (which  is  left 
imdefined),  marketers  may  fail  to 
account  for  all  foreign  costs.'* 

A  nimiber  of  commenters  also 
specifically  criticized  the  two  levels  of 
substantial  transformation  safe  harbor, 
arguing  that  this  safe  harbor  does  not 
guarantee  that  "substantially  all"  of  the 
labor  and  value  of  the  product  is  of 
domestic  origin.  3*  A  few  of  these 
commenters  expressed  concern  that, 
because  this  safe  harbor  does  not  take 
into  accoimt  the  cost  of  U.S.  processing 
or  inputs,  products  could  be  labeled 
"Made  in  USA"  even  though  foreign 
content  accounted  for  a  significant 
percentage  of  their  value.'''  Two 


*•  For  example,  UAW  pointed  out  that  "(t]he 
difference  in  rates  of  worker  compensation  between 
the  U.S.  aiul  countries  such  as  China  allows  for  the 
possibility  that  75  percent  of  the  manufacturing 
costs  could  be  U.S.  value,  but  that  the  product 
would  be  'substantially'  made  abroad."  UAW,  #615, 
at  2.  See  also  Durand.  #471,  at  1  (stating  that  the 
percentage  content  safe  harbor  would  seriously 
harm  its  business  because  "[cjheap  labor  imports  of 
stems  and  bowls  to  be  fused  in  the  U.S.  can  easily 
be  estimated  to  meet  the  75%  manufacturing  coat 

requirement );  AFL-QO/ULSTD,  #608.  at  1- 

2  (under  the  75%  content  safe  harbor,  products  can 
be  labeled  "Made  in  USA.""  even  though  major 
components  were  produced  abroad,  if  those 
components  were  imported  from  countries  with 
lower  wages);  AGs,  #462,  at  5  (the  Commission"s 
approach  of  measuring  foreign  content  by 
comparing  the  percentage  of  costs  attributable  to 
foreign  parts  and  labor  to  those  attributable  to  U.S. 
parts  and  labor  "fails  to  compensate  for  the 
disparity  in  costs  between  the  United  States  and 
many  developing  cotmtries"'). 

A  related  point  was  made  by  the  American  Hand 
Tool  Coalition,  which  argued  that  varying  labor 
costs  in  certain  countries  would  lead  to  inconsistent 
labeling  results  for  similar  products,  e.g.,  if  one 
manufacturer  sources  parts  from  China  and  a 
second  manufacturers  sources  the  same  parts  from 
Germany,  the  percentage  U.S.  content  will  differ 
even  if  the  manufacturers  perform  the  same  U.S. 
processing  at  the  same  cost,  because  China  is  a 
much  lower  cost  market  than  Germany.  American 
Hand  Tool,  #622,  at  22. 

"American  Hand  Tool,  #622,  at  16-19. 

»See,  e.g.,  AFL-CIO/ULSTD.  #608;  UAW,  #615; 
American  Hand  Tool  Coalition,  #622:  Durand.  #471. 

"  AFL-aO/ULSTD.  #608,  at  2  (under  the  second 
safe  harbor,  a  product  "could  be  assembled  in  the 
U.S.  of  components  put  together  in  the  U.S.  of  parts 
made  overseas  that  account  for  more  than  25%  of 


commenters  additionally  argued  that 
consumers  would  be  misled  by  the  two 
levels  of  substantial  transformation  safe 
harbor,  because  it  is  too  imprecise  to 
ensure  that  "substantially  all"  the  value 
of  a  product  is  of  U.S.  origin.  UAW 
stated  that  "(tjhe  variation  from  product 
to  product  in  the  impact  of  the  double 
transformation  tesf  would  prevent 
consumers  from  having  a  real  sense  of 
the  U.S.  content  of  the  product  that  is 
being  presented  as  'Made  in  USA.' "» 
Similarly,  the  American  Hand  Tool 
Coalition  contended  that  this  safe 
harbor  leads  to  conflicting  or 
unpredictable  results,  in  part,  because 
the  Proposed  Guides  define  substantial 
transformation  to  include  two  tests  that 
are  not  consistent  for  all  products — the 
case-by-case  analysis  that  Customs 
applies  to  products  bom  most  countries 
and  the  tariff  shift  regulations  that 
Customs  applies  to  products  from 
NAFTA  countries.3« 

Finally,  some  commenters  supported 
a  percentage  content  standard  greater 
than  the  75%  safe  harbor  prop>osed  by 
the  Commission,  but  less  than  100%. 
For  example,  a  coalition  of  16  state 
Attorneys  General,  as  well  as  a  few 
manufacturers,  who  were  generally 
supportive  of  an  "all  or  virtually  all" 
standard,  recommended  that  the 
Commission  require  that  a  product  have 
at  least  90%  actual  U.S.  content  in  order 
to  bear  an  unqualified  "Made  in  USA" 
label.'*'  Another  commenter,  Eastman 
Kodak,  favored  an  85%  standard,  stating 
that  although  the  "all  or  virtually  all" 
standard  affords  the  best  guarantee 
against  consumer  deception  or 
confusion,  "legitimate  disadvantages 
[may  be  placed]  on  businesses  who  are 
very  heavily  committed  to  maintaining 
manufacturing  processes  here  but 
cannot  ignore  the  economic  realities  of 
using  at  least  some  foreign  components" 
or  who  must  import  items  which  are  not 
made,  or  raw  materials  which  are  not 
found,  in  the  United  States.*'  According 


the  product"s  value'");  American  Hand  Tool,  #622, 
at  26;  AGs,  #462,  at  6.  See  also  UAW.  #615T  at  3 
(citing  Example  1  under  the  second  safe  harbor  in 
the  Proposed  Guides  as  an  example  of  when  a 
product  can  be  labeled  '"Made  in  USA"  even  if 
imported  components  accounted  for  80%  or  90%  of 
the  value  of  the  final  product):  Weldbend.  #597.  at 
1-2  (for  products  such  as  pipe  fittings  and  fianges, 
the  two  levels  of  substantial  transformation  safe 
haifoor  would  allow  products  with  100%  foreign 
materials  and  one-half  to  two-thirds  of  their  value 
of  foreign  origin  to  be  marketed  as  "Made  in  USA"). 

MUAW,#615,at3. 

>*  American  Hand  Tool,  #622,  at  25. 

•AGs,  #462,  at  1.7.  See  also  Sterling.  #625,  at  1 
(supporting  a  90%  standard):  March,  #46,  at  1 
(supporting  a  90%  standard). 

*'  Kodak.  #619,  at  2-3  (consumer  perception 
evidence  justifies  lowering  the  U.S.  content 
requirement  to  85%;  this  standard,  along  «vith  last 
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to  this  commenter.  changing  the 
standard  might  benefit  consumers, 
because  American  companies  would  be 
motivated  "to  offer  the  best  quality  at 
the  best  price  without  sacrificing  the 
'American'  identity  of  their  goods." 

C.  Comments  Supporting  The  Proposed 
Guides  and/or  dther  Standards 

A  fiaw  individual  consumers  and  62 
additional  commenters  favored 
modifying  the  "all  or  virtually  all" 
standard,  including  10  members  of 
Congress,'*^  32  manufacturers  and  other 
corporations,*^  17  trade  associations,^  1 


subctantial  transformation  in  the  Unitad  States, 
would  serve  consumers'  interests). 

«  U.S.  Rep.  Susan  M.  Collins.  U.S.  Rep.  John  F. 
Kerry,  U.S.  Rep.  foseph  I.  Leiberman.  and  U.S.  Rep. 
Olympia  J.  Snowe  ("Collins/Kerry /Leiberman/ 
Snowe").  1806:  U.S.  Rep.  |a»eph  Moakley.  U.S.  Rep. 
William  Delahunt:  U.S.  Rep  Martin  Meehan:  U.S. 
Rep.  Joseph  Kennedy.  U.S.  Rep.  Barney  Frank 
("Moaldey/Delahunt/Meehan/Kennedy/Frank"). 
«671;  U.S.  Rep.  Michael  G.  Oxley  ("Oxley").  #955. 
The  comment  from  Rep.  Moakley  et  al.  was  also 
signed  by  U.S.  Rep.  John  Olver.  in  a  subsequent 
letter,  however.  Rep.  Olver  stated  that  his  signature 
was  "inadvertently  attached"  to  this  comment  and 
that  he  did  not  believe  that  the  FTC's  traditional 
standard  for  "Made  in  USA"  labels  should  be 
altered.  Olver.  tS7IA. 

"Franzus  Co..  Inc.  ("Franzus").  #301:  Converse. 
ItK.  ("Converse").  #363.  #470:  Genfoot  America. 
Inc.  ("Genfoot").  »463;  DeBon  Leather  ("DoBon  "), 
M72:  Carter  Footwear.  Inc.  ("Caner").  »595;  The 
Leelher  Specialty  Co.  ("Leather  Specially").  *S98: 
Detroit  Edge  Tool  Co.  ("Detroil  Edge  ").  #601.  Belair 
Time  Corp.  ("Belair").  #602;  Maytag  Corp. 
("Maytag").  #605;  Oneida  Lid  ("Onedia").  #807: 
Jules  Jurgensan  Watches  ("Jurgensen  ").  #609; 
Toyota  Motor  Sales.  USA  (■Toyota").  #610:  Timex 
Corp.  ("Timex").  #612;  Wolverine  Worldwide,  inc. 
("•Wolverine").  Inc..  #621;  Jameslee  Corp. 
("Jameslee").  #627;  Central  Tools.  Inc..  (""Central"). 
#629;  Ronda  Watch  Corp.  and  Progress  Watch  Corp. 
("Ronda/Progress  ").  #632;  Benrus  Watch  Co. 
("Bennis").  #633;  New  Balance  Athletic  Shoo  Co.. 
Inc.  ("New  Balance").  #635;  The  Stanley  Works 
("Stanley").  #647;  The  Timken  ("Timken").  #648; 
The  Gates  Corp.  (""Gates'").  #649;  Allegiance 
Healthcare  Intl.  Inc  (""Allegiance").  #653; 
Minnesota  Mining  k  Maoubcturing  ("3M'").  #700; 
Imation  Corp.  ("Imation"").  #643:  Gary's  Leather 
Creations  ("Garys  "),  #678;  Sacoche  IntI,  Inc. 
("Sacoche").  #701;  NIBCO  Inc  ("NIBCO").  #738: 
Stunsonite  Corp.  ("Samsonite  ").  #828;  Whirlpool 
Corp.  ("Whirlpool"),  #957.;  Hartmann  Luggage  ft 
Leather  Goods  Group  ("Hartmann").  #1013. 
Savannah-Luggage  Works  ("Savaiuiah").  #1039. 

*' Writing  Instrument  Manubcturers  Ass"n.  Inc. 
rWlMA").  #187;  Rubber  h  Plastic  Footwear 
Manufacturers  Ass'n  ("RPFMA").  #264;  Luggage 
and  Leather  Goods  Manufacturers  of  America,  Inc. 
CLLGMA").  #464;  Ass'n  of  Home  Applicance 
Manufacturers  ("AHAM").  #473;  Inll  Mass  Retail 
Ass'n  ("IMRA").  #594:  Footwear  Distributors  and 
Retailers  of  America  (  FDRA  ").  #603:  Int'l 
Electronics  Manubcturers  and  Consumers  of 
America  ("lEMCA  ").  #604:  Footwear  Industries  of 
America.  Inc.  ("'FIA'").  #817;  National  Food 
Processors  Assn  ("NFPA  ").  #820:  The  National 
Council  on  Int'l  Trade  Development  ("NOTD"). 
#838:  Joint  Industry  Group  ('"JIG""),  #639: 
Electronics  Industries  Ass"n  (""EIA"").  #841:  Japan 
Machinery  Exporters'  Ass'n  ("JMEA"),  #642: 
Committee  of  Domestic  Steel  Wire  Rope  and 
Specialty  Cable  Manufacturers  ("Domestic  Steel 
Wire  Rope").  1644;  The  Specialty  Cable 
Manufacturers  Subcommittee  ("Specialty  Cable 


nonprofit  organization,**  and  1  other 
commenter.**  Many  of  these 
commenters  asserted  that  the  vast 
changes  in  the  international  economy 
since  the  Commission  first  applied  the 
"all  or  virtually  all"  standard 
necessitate  that  the  standard  be  altered. 
Thus,  several  commenters  asserted  that 
the  Proposed  Guides  "better  reflect(ed| 
the  practical  realities  of  U.S.- 
manufactured  products  in  today's  global 
economy"  *^  and  provided  U.S. 
manufacturers  with  greater  flexibility  in 
making  "Made  in  USA"  claims  in  light 
of  these  realities.**  Several  of  these 
commenters  stated  that  consumers' 
expectations  have  kept  pace  with  the 
change  in  the  economy.  According  to 
these  commenters,  a  lower  standard  is 
therefore  consistent  with  consumer 
perception.** 

A  number  of  commenters  disputed 
the  claim  by  supporters  of  the  aJl  or 
virtually  all  standard  that  lowering  the 
standard  would  lead  to  fewer  jobs  in  the 
United  States,  arguing  that,  on  the 
contrary,  the  strictness  of  the  "all  or 
virtually  all"  standard  deprives 
American  manufacturers  of  a  selling 
tool  that  could  help  preserve  American 
jobs.^  These  commenters  contended 
that  American  manufacturers  are  at  a 
competitive  disadvantage  compared  to 
manufacturers  in  countries  where  labor 
rates  and  other  production  costs  fall 


Subcommittee"),  #845;  Ass'n  of  Int'l  Automobile 
Manufacturers  ("AlAM"),  #850;  Consumer 
Electronics  Manufacturers  Association  (""CEMA""), 
#1041  (attaching  a  letter  to  members  of  Congress 
signed  by  officers  of  EIA,  LLGMA.  IMRA,  FIA,  the 
Automotive  Parts  and  Accessories  Association,  and 
the  American  Association  of  Exporters  and 
Importers  urging  the  members  not  to  cosponsor  H. 
Con.  Res.  80  and  supporting  the  FTC's  proposed 
guidelines  as  offering  a  "'realistic  approach""  to 
'"Made  in  USA'"  labeling). 

*>Made  in  the  USA  Foundation  ("MUSA 
Foundation"),  #730. 

**JBC  International  (a  consulting  firm)  (""JBC""), 
#637. 

"See.  e.g..  Carter,  #595,  at  1;  see  aJto  Stanley, 
#647:  Jurgensen.  #609:  AlAM,  #650:  Wolverine, 
•621:  AHAM,  #473;  AJAM,  #650:  JBC.  #637;  EL\, 
•641:  Belair,  #602;  FIA.  #617. 

"See.  e.g..  NCTTD.  #838:  Carter.  #595;  New 
Balance,  #835:  LLGMA.  •464;  HA,  #617. 

'^  See  e.g..  AHAM,  #473,  at  2  (although  consumer 
perception  studies  indicate  that  consumers  are  still 
interested  in  whether  a  product  is  '"Made  in  USA,"" 
this  "rarely  signifies  to  the  consumer  that  the 
product  is  100  percent  or  all  or  virtually  all" 
composed  of  U.S.  made  parts  and  assembled  in  the 
U.S.""):  Timken,  #648.  at  1  ("Global  sourcing  of 
components  is  by  now  so  well-known  that 
consumers  recognize  the  fact  that  "USA" 
merchandise  may  contain  a  small  foreign  content"); 
AlAM.  #650.  at  3  ("Given  the  fact  that  consumer 
perception  data  is  consistent  with  the  global 
marketplace,  it  would  seem  arbitrary  to  ignore  it  in 
fashioning  Guides  to  prevent  consumer 
deception .")  See  also  Maytag,  #805;  FIA,  #617; 
Converse,  #363;  WIMA,  #187:  Allegiance,  #653. 

"See,  e.g.,  Belair.  #602;  AHAM.  #473;  Jules 
Jurgensen.  #809;  New  Balance.  #635. 


below  U.S.  standards.'!  Although  being 
able  to  promote  their  products  as  "Made 
in  USA"  would  help  to  even  out  this 
disadvantage,  they  argued,  many 
manufacturers'  products  cannot  meet 
the  current  standard,  either  because  of 
cost  reasons  or  because  some  materials 
and  components  are  no  longer  available 
from  domestic  sources,*^  According  to 
these  commenters,  if  domestic 
manufacturers  cannot  claim  that  their 
products  are  "Made  in  USA,"  American 
jobs  would  be  jeopardized,  because 
these  companies  would  have  little 
incentive  to  stay  in  the  United  States.'^ 
For  example,  New  Balance  Athletic 
Shoes,  Inc.  stated: 

New  Balance  agrees  with  the  sentiment, 
expressed  in  many  of  the  public  comments 
Sled  to  date,  that  the  FTC  ought  to  take 
action  to  preserve  the  "Made  in  USA"  label, 
support  U.S.  jobs,  and  encourage 
manufacturers  to  maintain  their 
manufacturing  facilities  in  this  country,  as 
well  as  help  to  level  the  playing  field  for 
domestic  manufacturers.  The  "patriotic" 
response,  however,  is  not  to  enforce  an  "all, 
or  virtually  all"  standard  that  is  imreachable 
for  the  vast  majority  of  U.S.  manufacturers, 
but  to  articulate  a  standard  that  those 
manufacturers — the  companies  who  are 
providing  jobs  for  U.S.  workers — can  meet  so 
that  they  can  compete  more  fairlf^with 
imports  that  have  tremendous  advantages.^ 

Other  commenters  asserted  that, 
because  the  proposed  standard  would 
make  the  'Made  in  USA"  claim  more 
attainable,  manufacturers  would  be 
encouraged  to  strive  to  maintain  or 
increase  domestic  content  in  their 
products  in  order  to  make  the  "Made  in 


"  See.  e.g..  LLGMA  #464,  at  2-3  ('"Foreign  goods 
dominate  the  market  and  thousands  of  U.S.  jobs 
have  been  lost  to  imports.  This  is  because  the  cost 
structure  of  major  foreign  suppliers  of  luggage  and 
leather  goods  is  far  below  our  own  *   •   •  Foreign 
suppliers  in  these  countries  utilize  very  cheap  labor 
and  have  minimal  environmental  and  workplace 
standards  *   *   *  It  is  crucial  that  the  remaining 
luggage  and  leather  goods  manufacturers  l>e  able  to 
market  the  unique  'Made  in  USA'  label  to  have  any 
hope  of  competing  with  low  labor  cost  countries."); 
New  Balance,  #635,  at  4-6  (it  has  become 
increasingly  difficult  to  keep  and  expand  U.S. 
manufacturing  facilities  in  the  face  of  competition 
from  cheap  imports,  and  the  impossibility  of 
obtaining  needed  components  within  the  United 
States);  Converse,  #470;  DeBon,  #472:  Leather 
Specialty,  #598.  Belair,  #602;  Jules  Jurgensen.  #609: 
Ronda/Progress,  #632;  Sacoche,  #701. 

"  See,  e.g.,  AHAM,  #473  at  1 ;  New  Balance,  #635, 
at  2. 

"See,  e.g.,  Collins/Kerry /Leiberman/Snowe, 
#606,  at  1  ("To  impose  a  standard  which  [numerous 
manufacturers)  cannot  meet  is  one  more 
encouragement  for  businesses  to  abandon  U.S. 
manufacturing  for  cheap  overseas  labor.");  LLGMA, 
#464,  at  3  ("If  the  FTC  continues  to  impose 
unrealistic  country  of  origin  marking  requirements, 
the  decline  of  the  U.S.  luggage  and  leather  goods 
industry  and  its  migration  oU  shore  will  t>e 
hastened. "):  Moakley/Delahunl/Meehan/Kennedy/ 
Frank/Olver,  #671,  at  2  ("If  the  sUndard  is  so  high 
that  it  cannot  be  met,  manufacturers  will  have  no 
incentive  even  to  try.") 

>*New  Balance,  #635.  at  2-3. 
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USA"  claim.**  Several  commenters 
noted  that  the  proposed  standard  would 
allow  them  to  make  unqualified  "Made 
in  USA"  claims  for  their  products, 
although  they  cannot  make  such  claims 
under  the  current  standard.  According 
to  Wolverine,  for  example:  "As 
currently  proposed,  the  FTC's  guides 
would,  for  the  first  time,  afford  the 
opportunity  for  hundreds  of  thousands 
of  American  workers  to  see  their 
contributions  in  factories  throughout  the 
United  States  create  products  which 
will  appropriately  carry  the  unqualified 
designation  as  having  been  'Made  in 
America.' "56 

Some  of  the  commenters  favoring  a 
change  in  the  standard  expressed  their 
support  for  the  safe  harbors  for 
unqualified  U.S.  origin  claims  set  forth 
in  the  Proposed  Guides.*'  Other 
commenters,  however,  while  expressing 
general  support  for  the  Proposed 
Guides,  asked  the  Commission  to  revise 
one  or  both  of  the  proposed  safe  harbors 
and  ofiiBred  specific  advice  as  to  how 
this  should  be  done.**  For  example,  a 
few  commenters  expressly  supported 
one  proposed  safe  harbor,  but  urged  the 
Commission  to  eliihinate  the  other.*'- 
Several  other  commenters  stated  that, 
although  the  Commission's  75%  U.S. 
content  safe  harbor  is  an  improvement 
over  the  current  "all  or  virtually  all" 
standard,  the  Commission  should  lower 
the  U.S.  content  percentage  even 
further.  The  Luggage  ft  Leather  Goods 
Manufacturers  of  America,  for  example, 


"See.  e.g..  Allegiance,  #653,  at  1  (the  ability  to 
capitalize  on  consumer  preference  for  "'Made  in 
USA"  products  favorably  influences  a  company's 
decision  to  continue  producing  in  the  United 
SUtes);  Maytag,  #605;  NIBCO,  #738. 

5*  Wolverine,  #621,  at  2.  See  also  Detroit,  #801; 
Imation,  #643;  Benrus.  •633;  Ronda/Progress,  •632: 
NIBCO.  #738. 

"CoUina/Kerry/Leiberman/Snowe,  #606; 
MoaUey/Detahunt/Meehan/Keonedy/Frank/Olver, 
•671,  Oxley,  ^955;  Allegiance.  #653,  Belair,  #602; 
Benrus,  #633;  Carter,  #595;  Detroit,  #601;  Gary's, 
#678;  Crates,  #649:  Genfoot,  #463;  Hartman,  #1013: 
Imation,  #643;  Jurgensen,  #609;  Maytag,  #605;  New 
Balance.  #835:  NIBCO,  #738:  Oneida,  #607;  Timex, 
•812;  Timkeo.  •648;  IMRA,  #594;  WIMA,  #187. 

'•Converse.  #363.  #470;  DeBon,  #472:  Jameslee, 
#627;  Rhonda/Progress.  #832:  Sacoche.  #701; 
Samsonite.  #823;  Whirlpool,  #957;  Wolverine,  #621; 
JBC.  #837;  AHAM,  #473;  AlAM,  #650;  FDRA.  #603; 
LLGMA,  #464;  RPFMA,  #264:  lEMCA.  ^604;  JIG, 
•639:  NOTD,  •eSS:  EIA,  •641. 

"  Some  commenters  objected  to  the  percentage 
content  safe  harbor  and  argued  that  the  Commission 
should  only  apply  to  two  levels  of  substantial 
transformation  safe  harbor.  See,  e.g.,  JBC,  •637.  at 
1  (percentage  content  rules  can  be  "consciously 
manipulated,  affected  by  exchange  rates,  and 
otherwise  made  administratively  impossible  to 
enforce.'"):  JIG.  •839:  AlAM.  #650.  In  conlract.  two 
commenters  supported  the  percentage  content  safe 
harbor,  but  not  the  two  levels  of  sutntantial 
transformation  safe  harlwr.  MUSA  Foundation, 
•730,  at  2  (the  two  levels  of  substantial 
transformation  safe  harbor  "opens  up  a  very  wide 
loophole"');  Central  Tools,  •629. 


asked  the  Commission  to  lower  the 
standard  to  50%,  because  the  luggage 
and  leather  goods  industry  "has  been 
forced  to  increase  its  reliance  on  foreign 
materials  and  components.  As  domestic 
industry  has  grown  smaller,  so  has  its 
supplier  base.  Therefore,  domestic 
producers  often  have  no  choice  but  to 
soiuce  certain  components  off  shore 
•  *  •.*°  In  addition,  a  few  commenters 
suggested  alternative  ways  to  calculate 
domestic  content.^' 

A  number  of  commenters  argued  that 
the  Commission's  proposed  second  safe 
harbor,  which  would  have  allowed  an 
unqualified  U.S.  origin  claim  where  a 
product  undergoes  two  levels  of 
substantial  transformation  in  the  United 
States  (the  prtnluct's  last  substantial 
transfonnation  took  place  in  the  United 
States,  and  the  last  substantial 
-  transformation  of  each  of  its  significant 
inputs  took  place  in  the  United  States), 
is  too  burdensome.  Several,  for  example, 
urged  the  Commission  to  apply  only  one 
level  of  substantial  transformation  (i.e., 
requiring  that  only  the  final  substantial 
transformation  of  the  product  be 
performed  in  the  United  States)  rather 
than  two,  or  suggested  other 
modifications  to  this  safa  harbor." 


"LLGMA.  •464.  at  2.  See  also  HA.  •817.  at  3  (a 
product  that  contains  more  than  50%  U.S.  cootant 
clearly  qaualifies  as  "substantially  all""  made  in  the 
United  States);  RPFMA,  •264;  at  2  (70%  justified  by 
consumer  perception  evidence);  Converse,  #383.  at 
1  (preferring  a  70%  standard):  Leather  Specialty. 
#598.  at  2  (supporting  a  50%  standard):  Wolverine. 
#621,  at  5  (supporting  a  majority  U.S.  content  safe 
harixir  or,  al  least  no  higher  than  70%);  AlAM, 
•650,  at  1  (favoring  substantial  transformation 
standard  or  lowering  U.S.  content  safe  harbor  at 
least  to  70%);  Savannah,  #1039  (supporting  a  50% 
standard).  Cf.  DeBon,  #472,  at  1,  Jameslee,  #627,  at 
1,  and  Sacoche,  #701,  at  1  (all  three  asserting  that 
the  75%  standard  would  be  relatively  difficult  for 
many  U.S.  manufacturers  to  meet,  but  not 
recommending  a  specific  percentage), 

»i  See.  e.g..  LLGMA  #484.  at  3-4  (the  NAFTA 
regional  content  net  cost  formula  should  lie  used  to 
calculate  domestic  content);  Stanley.  #647.  at  6-9 
(the  Commission  should  not  adopt  ""arbitrary" 
percentage  for  U.S.  content,  but  if  it  does,  it  should 
make  clear  that  the  percentage  of  total 
manufacturing  costs  relates  to  cost  of  fabrication 
only);  Dynacraft,  #646,  at  7-8  (opposes  lowering  the 
standard,  but  if  the  Commission  adopts  the 
Proposed  Guides,  the  Commission  should  iMse  the 
percentage  content  standard  on  actual 
manufacturing  costs):  EIA,  #641.  at  2  (the 
percentage  cost  safe  harbor  should  only  look  one 
step  back  in  the  manufacturing  process):  AHAM, 
#473,  al  2  (the  Commission  should  provide  the 
option  of  using  Generally  Accepted  Accounting 
Principles  of  cost  accounting  as  an  alternative 
method  for  calculating  percentage  content). 

"  See,  e.g..  NOTD,  #638,  at  2  (favoring  the  use 
of  the  NAFTA  marking  rules  for  single  substantial 
transformation  as  the  second  safe  harbor,  rather 
than  requiring  two  levels  of  substantial 
transformation):  Stanley,  #647,  at  9-11  (favoring 
only  one  level  of  suttstantial  transformation  for 
products  involving  processes  other  than  assembly); 
3M,  #700,  at  1-2  (arguing  that  two  levels  of 
substantial  transformation  creates  too  great  an 
administrative  cost  for  U.S.  corporations);  EIA, 


In  addition,  a  number  of  commenters 
urged  the  Commission  to  replace  the 
Proposed  Guides  altogether  with  a  lower 
standard.  As  was  the  case  during  the 
Commission's  earlier  public  comment 
period  on  this  issue,  many  commenters, 
for  example,  asked  the  Commission  to 
replace  the  "all  or  virtually  all" 
standard  with  a  substantial 
transformation  standard  or  with  the 
NAFTA  Preference  Rules."  One 
commenter  recommended  that  the 
Commission  apply  a  case-by-case, 
reasonable  basis  approach  to  all 
country-of-origin  claims.** 

Finally,  several  commenters  asked  the 
Commission  to  modify  the  Proposed 
Guides  to  specifically  address  certain 
situations  not  expressly  discussed  in  the 
Proposed  Guides  "  or  to  exempt  certain 
types  of  products.*' 


#841 .  at  7  (this  safis  harbor  may  be  unduly 
restrictive,  depending  upon  the  meaning  of  teca 
"significant;"  Commission  should  modify  the 
concept  of  "all  significant  components"  with  a 
requirement  that  the  final  components  tTaxufatmad 
in  the  United  States  constitute  most  of  the  total 
component  value).  But  see  Timex,  #612.  al  4  (the 
Commission  may  want  to  consider  adding  a  cost 
threshold,  such  as  51%  U.S.  coau,  to  the  two  leveU 
of  substantial  transformation  safe  harbor,  to  guard 
against  consumer  deception). 

"  See.  e.g..  AHAM.  #473  (NAFTA  Piefarmc* 
Rules);  lEMCA.  #604  (substantial  transformation): 
Maytag.  #605  (NAFTA  Preference  Rules);  NFPA, 
•620  (substantial  transformation);  Ronda/Progress, 
#632  (sulratantial  transformation):  Domestic  Steel 
Wire  Rope.  #644  (substantial  transformation): 
Speciality  Cable  Subcommittee.  #645  (substantial 
transformation);  National  Electrical  Manufacturer* 
Assn  (""NEA  "),  #702  (subsUntial  transformation); 
NFPA,  #620,  at  2  (substantial  transfonnation); 
JMEA.  #662.  at  2-3  (standards  of  the  World  Trade 
Organization  and  U.S.  Customs);  see  o^so  JIG,  #639 
and  NdTD.  •638  (supporting  the  Propoeed  Gtiides, 
but  preferring  a  substantial  transformation 
standard);  NEMA,  #702  (urging  substantial 
transformation  standard  for  industrial  products). 
"ToyoU,  #810. 

*•  For  example,  one  commenter  requested  that  the 
Commission  amend  the  Guides  to  specifically 
permit  manufacturers  rebuilding  or 
remanufacturing  automotive  parts  in  the  United 
States  to  designate  their  products  "Made  in  USA" 
if  the  products  originally  were  used  in  the  Unitad 
States,  regardless  of  where  the  products  originally 
were  manufactured.  Automotive  Parts  Rebuilders 
Assn  ("APRA"),  #698,  at  1-3.  See  also  NFPA.  #620. 
at  2  (if  Proposed  Guides  apply  to  processed  foods. 
Proposed  Guides  should  include  references  to  raw 
agricultural  products  and  processed  or 
tnanufactured  food  products  in  cost  and  other 
definitions  and  include  processed  food  product 
examples):  Wolverine,  #621,  at  6-6  (Commission 
should  authorize  "Made  in  USA"  claims  for 
products  assembled  or  processed  in  accordance 
with  subheading  9802.00.8040,  HTSUS);  Carter. 
•S9S,  at  1-2  (asking  the  Commission  to  explain  how 
it  will  treat  certain  qualified  claims  under  the 
Proposed  Guides,  e.g.,  when  a  qualified  claim 
indicates  that  some  or  all  of  the  parts  are  of  U.S. 
origin,  do  those  parts  have  to  meet  the  standard  far 
an  unqualified  "Made  in  USA"  claim?). 

**Two  commenters  asked  the  Commiasioo  to 
apply  the  Proposed  Guides  only  to  consumer  goods, 
not  to  industrial  products,  arguing  that  industrial 
products  are  produced  to  the  specifications 
(including  country  of  origin)  of  a  sophisticated 
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D.  Commenters'  Discussion  of  Other 
Issues 

Several  commenters  discussed 
additional  issues  raised  in  the  Federal 
Register  notice  soliciting  comments  on 
the  Proposed  Guides.  These  issues 
included  whether  the  Commission 
should  treat  unqualiGed  "Assembled  in 
USA"  claims  the  same  as  unqualified 
"Made  in  USA"  claims,  wheUier  the 
Commission  should  recognize  a  separate 
"Origin:  USA"  claim  in  limited 
instances  for  domestically-sold  products 
that  also  are  exported  for  sale,  and 
whether  the  Commission  should 
eliminate  its  traditional  presumption 
that  products  that  do  not  bear  any 
country-of-origin  marking  are 
understood  by  consumers  to  be  made  in 
the  United  States.  These  comments  are 
discussed  below. 

1.  "Assembled  in  USA"  Claims 

In  the  Federal  Register  notice 
announcing  the  Proposed  Guides,  the 
Commission  solicited  comment  on 
whether  a  product  that  does  not  meet 
the  standard  for  imqualified  U.S.  origin 
claims  should  nonetheless  be  permitted 
to  be  labeled  or  advertised  as 
"Assembled  in  USA"  without  further 
qualification;  and  if  so,  uiider  what 
circumstances,  i.e.,  what  processing 
should  it  undergo  in  the  United  States 
to  support  the  unqualified  claim.  Five 
commenters  contended  that  the  claim 
should  be  interpreted  similarly  to  an 
unqualified  "Made  in  USA"  claim,  and 
must  therefore  be  qualified  (e.g., 
"Assembled  in  USA  from  imported 
parts")  if  it  does  not  meet  the  standard 
for  unqualified  "Made  in  USA"  claims. 
According  to  these  commenters, 
consumers  understand  "Assembled  in 
USA"  to  mean  the  same  thing  as  "Made 
in  USA."*'  Two  commenters,  on  the 
other  hand,  contended  that  consumers 
perceive  the  two  claims  diff^erently.  The 
coalition  of  state  Attorneys  General,  for 
example,  suggested  that  "while  the  term 
'make'  connotes  a  process  of  creation 
the  term  'assemble'  is  generally 
understood  to  mean  the  final  process  of 
fitting  or  joining  together  pre-existing 


customar.  JIG.  1639;  NEMA.  *702.  But  tee  Kern, 
•739.  at  2  (tb«  "  crmtiW  use  of  ths  'Mad«  in  the 
USA'  dengnation  has  caused  considerable 
confusion  in  my  (tool)  company's  local  and  national 
markatplaca  of  normally  well  informed  industrial 
customers  and  has  had  a  negative  financial  impact 
on  my  company  and  its  employees"). 

•'See  Gates,  »649.  at  2-3  ('•  Assembled  in  USA" 
claim  should  identify  country  of  origin  of  ma^or 
component  parts);  Timken.  »64«,  at  3-4  (because  of 
similarity  between  "Made"  and  "Assembled"  and 
the  importance  of  assembly  lo  respondents  in 
Commission's  survey,  unqualified  "Assembled  in 
USA"  mark  is  inappropriauj:  IMKA.  tSS*;  FDRA. 
M03:  Tlmex.  f612. 


parts.""  These  commenters  favored 
permitting  an  unqualified  "Assembled 
in  USA"  claim  where  a  "Made  in  USA" 
claim  would  be  inappropriate.** 

In  addition,  three  of  these 
commenters  addressed  the 
circumstances  under  which  they 
believed  an  "Assembled  in  USA"  claim 
should  be  permitted.  Two  commenters 
favored  authorizing  the  use  of 
unqualified  "Assembled  in  USA" 
claims  for  products  that  have  been  last 
substantially  transformed  in  the  United 
States. 'o  Another  commenter  supported 
requiring  at  least  50%  U.S.  content  to 
ensure  more  than  minimal  or  simple 
assembly  operations;  even  at  that  level, 
however,  the  commenter  recommended 
requiring  that  the  claim  be  qualified  to 
disclose  whether  foreign  components 
were  used." 

2.  "Origin:  USA"  Claims 

In  the  Proposed  Guides,  the 
Commission  proposed  allowing 
marketers  to  use  a  "lesser  mark" — 
"Origin:  USA" — in  certain,  limited 
circumstances.  Such  a  mark  would  have 
allowed  manufiicturers  to  uniformly 
label  products  for  sale  in  both  the 
United  States  and  abroad,  when  a 
foreign  country  may  require  that  a 
product  exported  from  the  United  States 
be  marked  with  an  indication  of  U.S. 
origin,  while  that  same  product  would 
not  be  permitted  to  bear  an  unqualified 
U.S.  origin  claim  when  sold  in  the 
United  States.  U^  of  the  lesser  vaaA 
would  have  been  subject  to  certain 
restrictions,  including  that  consumer 
products  sold  in  the  United  States 
would  have  to  include,  in  some  manner, 
an  additional  disclosure  of  the  existence 
of  any  substantial  foreign  content.  The 
commenters  addressing  this  issue  were 
evenly  divided  as  to  whether  marketers 
should  be  allowed  to  use  a  "lesser 
mark"  or  specific  claim  such  as  "Origin: 
USA."'' 


•■AGa.M62.at5. 

••Id..  #462.  at  4-5  (treating  terms  differently 
would  allow  manufacturers  to  market  their 
products  effectively,  using  easily  understood 
unqualified  claims  that  would  not  sacrifice  truth  in 
advertising);  AlAM.  #650.  at  1-2,  5-6.  See  also 
Toyota,  f610,  at  6-7  (if  Comraissioa  concludM  that 
a  bright  line  test  is  necessary  for  "Made  in  USA" 
clainu,  it  should  allow  "assembled  in"  or  "built  in" 
claims  baaed  only  on  substantial  transformatioo). 

'•AGs.  #462.  at  6;  Toyota,  »610,  at  6-7. 

"  Gates,  #649,  at  2-3. 

''Seven  commenters  supported  use  of  a  "la_ 
mark."  LLGMA,  #464,  at  4;  IMRA,  #594.  at  4-5 
(strongly  supports  as  a  short-term  solution  until 
WTO  adopts  origin-marking  requirements;  the 
Commission  should  prohibit  use  of  the  "Origin: 
USA"  claim  in  advertising,  because  the  issue  feced 
by  exporters  is  purely  a  labeling  issue,  and  could 
be  abused  in  advertising):  FIA.  »6\7,  at  d-9; 
Wolverine.  1621,  at  8;  JBC.  1637.  at  3-4;  JIG.  •639. 
at  4;  NEMA.  #702.  at  1-3.  Seven  commenters 
opposed  the  use  of  such  a  mark.  FDRA.  f603.  at  2- 


A  number  of  commenters  supporting 
the  option  of  using  an  "Origin:  USA!' 
label  argued  that  such  a  claim  would    ' 
benefit  manufacturers  who  export  U.S. 
products,  as  well  as  consumers,  for 
example,  by  eliminating  the  need  to 
separately  label  domestic  and  exported 
products  and  to  maintain  packaging 
plants  in  foreign  countries  for  the  sole 
purpose  of  meeting  conflicting  country- 
of-origin  labeling  standards;  '^  by 
encouraging  U.S.  manufactiuers  to 
manufacture  and  sell  more  U.S. 
products  if  they  can  export  the  products 
for  sale  in  foreign  markets  without  the 
added  costs  associated  with  the 
Commission's  historic  restrictions  on 
U.S.  origin  statements;  '^  and  by 
reducing  the  price  of  consumer  goods 
sold  in  the  United  States,  becaiise  of  the 
cost  savings  to  U.S.  manufacturers."  At 
least  one  commenter  who  supported  the 
use  of  the  lesser  mark  asserted  that 
additional  disclosure  requirements  for 
consumer  goods  sold  in  the  United 
States  would  not  be  necessary  to 
prevent  consimier  deception.'*  Another 
commenter  suggested  alternative  lesser 
marks  to  avoid  the  burden  and  expense 
of  additional  labeling  for  U.S.  sales 
while  providing  additional  information 
to  U.S.  consumers." 

On  the  other  hand,  other  commenters 
argued  that  whatever  benefits  an 
"Origin:  USA"  mark  would  provide 
would  not  justify  the  potential 
confusion  caused  by  the  lesser  mark,  as 
consumers  were  likely  to  confuse 
"Origin:  USA"  labels  with  "Made  in 
USA"  labels.'*  Even  the  additional 
disclosures  required  on  consumer  goods 
sold  in  the  United  States,  some  of  &ese 
commenters  stated,  would  not  be 
sufficient  to  prevent  consumer 
deception  or  might  even  increase 


4:  Timex.  •612.  at  1.  S-«;  NFPA.  •620.  at  3-4; 
American  Hand  Tool.  •622.  at  29-31:  Timken,  •646. 
at  4-5;  Gates.  f649.  at  3-4;  Wright.  •262,  at  2. 

"JBC,  (637.  at  3-4;  JIG.  •639.  at  4  (coat  of 
maintaining  separate  packaging  Cacilitias  in  foreign 
markets  for  sole  purpose  of  complying  with 
conflicting  country-of-ohgin  m«ricing«  and 
Commission's  "all  or  virtually  all"  standard  far  U.S. 
origin  claims  adds  10%  to  30%  per  product;  cost 
of  special  labels  and/or  relabeling  U.S.  product  in 
United  States  for  export  adds  10%  to  15%  per 
product);  NEMA.  «702,  at  2-3. 

'*JIC.^639.  al4. 

'"  Id..  (639.  at  6. 

'•JBC  •637.  at  3-4. 

'^FIA.  96\7.  at  B-^ (suggesting  lesser  mark 
"Origin:  USA  (for  export)"  to  allow  manufacturers 
to  avoid  burden  and  expense  of  additional  labeling 
while  alerting  consumers  that  the  article  is  labeled 
for  export;  alternatively,  leaser  mark  'Origin:  USA 
(with  non-U. S.  content)"  to  provide  U.S.  consumara 
with  relevant  information  while  eliminating 
additional  labeling  requirements). 

"See,  e.g..  Timken,  •646;  American  Hand  Tod. 
•622:  Gain.  ^649;  TinMX.  ^61 2. 
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consumer  confusion."  Some 
commenters  also  asserted  that  a  lesser 
mark  is  unnecessary  ,«o  arguing  that  if  a 
foreign  country's  marking  rules  require 
the  origin  of  a  product  to  be  "USA," 
then  the  manufacturer  can  identify  the 
United  States  as  the  assembly  point  and 
further  qualify  the  origin,  e.g., 
"Assembled  in  USA  bom  Components 
of  U.S.  and  Foreign  Origin."  or  apply 
separate  labels  or  marks,  depending 
upon  the  destination  of  the  goods.*'  In 
addition,  one  commenter  who 
supported  a  substantial  transformation 
standard  for  unqualified  "Made  in 
USA"  claims  found  the  alternative  of 
using  an  "Origin:  USA"  claim  to  be 
inadequate.  This  commenter  contended 
that  the  lesser  mark  would  provide  little 
or  no  benefit  because  the  additional 
disclosure  requirements  for  U.S.  sales  of 
consumer  products  would  create  a  dual 
marking  requirement. «2  Last,  even  some 
commenters  supporting  use  of  a  lesser 
mark  were  unsure  whether  the  lesser 
mark  "Origin:  USA"  would  be  an 
acceptable  marking  to  foreign  customs 
oCBcials.*3 


'•FDRA,  •603,  at  2-3  ("Origin:  USA"  label  likely 
would  prove  deceptive  even  if  appixipriate 
quahfying  language  appears  on  a  hangtag  or 
packaging  because  consumers  would  not  locate  or 
read  the  qualifying  language);  Timex,  •612,  at  5 
(consumer  likely  would  decide  to  purchase  a  watch 
without  seeing  package  containing  additional 
disclosures  because  watches  are  frequently 
displayed  without  packaging,  and  packaging 
products  are  pulled  from  a  cabinet  or  shelf  once  the 
consumer  has  made  purchasing  decision); 
American  Hand  Tool,  ^622,  at  29  (strongly  opposed 
the  "Origin:  USA"  label);  Gates,  •649.  at  4  (the 
meaning  of  a  lesser  mark,  even  where  qualified  by 
the  phrase  "substantial  foreign  content. "  would  be 
uncertain  to  consumers). 

•"Wright,  »262.  at  2  (marking  is  the  last  or  near 
to  last  operation  performed;  it  is  practical  to  run 
large  loU  and  carry  moat  inventory  in  an  unmarked 
condHion.  involving  only  a  relatively  small  cost 
penalty);  American  Hand  Tool.  »622,  at  29-31  (little 
need  for  lesser  mark;  Commission  found  little 
evidence  that  companies  Routinely  face  conflicUng 
^labeling  requiremenu  or  that  "Made  in  USA"  claim 
causes  such  conflicU);  Gates,  •649. 

•'  Gates.  ^649,  at  3-4.  See  also  Timex.  •612,  at  5 
(a  qualified  marking  such  as  "Assembled  in  USA; 
Philippines  movement"  for  watches  would  satisfy 
the  marking  requiremeota  of  almost  every  other 
country— most  of  which  identify  the  place  of  origin 
of  a  watch  as  the  place  of  final  assembly;  this 
qualified  claim  would  therefore  resolve— for 
watches — the  concerns  that  prompted  the 
Commisaion  to  consider  an  "Origin:  USA" 
marking). 

•»  NFPA,  ^620,  at  4  (economic  burden  of  sticker 
labeling  or  hangtags  similar  to  creation  of  additional 
labeling  inventory,  and  handling  requirwnenU 
might  be  even  more  burdensome). 

"See.  e.g.,  NEMA.  »702.  at  2  (a  number  of 
countries  have  indicated  either  that  they  would  not 
accept  an  "Origin:  USA'"  mark  or  that  they  are  not 
sure):  JIG.  •eag.  at  5  ("Origin:  USA"  likely  would 
not  be  acceptable  to  customs  officials  in  at 
Australia.  New  Zealand,  and  Canada]. 


3.  Rebuttable  Presumption  for 
Unmarked  Products 

As  explained  in  the  prior  Federal 
Register  notice,  the  Commission  has 
historically  employed  a  rebuttable 
presumption  that  goods  not  labeled  with 
any  country  of  origin  are  understood  by 
consimiers  to  be  made  in  the  United 
States.  As  a  result,  the  Commission 
required  that  foreign  origin  be  disclosed 
if  unmarked  goods  contained  a 
significant  amount  of  foreign  content. 
Based  on  the  facts  that  manufactiuing 
and  the  sourcing  of  components  have 
become  increasingly  global  in  nature 
and  that  consumers  appear  to  be 
increasingly  aware  that  goods  they  buy 
are  produced  throughout  the  world,  the 
Commission  announced  in  the  Federal 
Register  notice  that  it  no  longer  was 
appropriate  to  presume  that  reasonable 
consumers  will  interpret  the  absence  of 
a  foreign  country-of-origin  mark,  by 
itself,  as  a  representation  that  the 
product  was  made  in  the  United  States. 
The  Commission,  therefore,  determined 
to  cease  using  this  presumption,  but 
iiistead  explained  that  it  would  require 
disclosure  of  foreign  origin  on 
unmarked  goods  only  if  there  is  some 
evidence  that,  with  respect  to  the 
particular  type  of  product  at  issue,  a 
significant  minority  of  consumers  views 
country  of  origin  as  material  and      ' 
believes  that  the  goods  in  question, 
when  unlabeled,  are  domestic.** 

Although  the  Commission  did  not 
specifically  solicit  comments  on  this 
determination.*'  four  commenters 
submitted  their  views  concerning  the 
current  need  for  the  presumption.  Three 
commenters  urged  the  Commission  not 
to  eliminate  the  presumption,  arguing, 
among  other  reasons,  that  it  was 
appropriate  for  the  producer  of  an 
unmarked  product  to  have  the  burden  of 
proving  that  the  lack  of  a  country-of- 
origin  indication  was  not  deceptive.** 
The  other  commenter  agreed  with  the 


**62FRat2SO«7. 

•^The  Commission's  determination  on  this  point 
was  not  part  of  the  Proposed  Guides,  but  was 
included  in  the  Federal  Regislar  notice 
accompanying  the  Guides  because  it  addressed  a 
related  topic  that  had  been  raised  at  the  public 
workshop. 

••Timken,  »648.  at  5-6;  Gates,  ^649,  at  4  (also 
asserting  that  the  presumption  is  a  valuable  lemedy 
to  counter  the  incentive  for  foreign  prxxlucets  to 
import  unmarked  producU,  e.g.,  the  producers  of 
automotive  belu.  who  may  have  the  incentive  to 
import  unmarked  belu  contrary  to  antidumping 
duty  orders  and  U.S.  Customs  marking  ragulatioo*). 
See  also  Oneida.  •607.  at  1-2  (arguing  that  the 
presumption  is  particular  necessary  in  catalog  sales 
where  the  consumer  carmot  inspect  the  item  prior 
to  purchase,  and  expressing  its  concern  that 
without  the  presumption,  attempting  to  show  that 
a  significant  minority  of  consumers  believes  an 
uiunarked  product  is  domestic  *vould  be 
unworkable). 


Commission  that  the  presumption 
should  be  eliminated,  and,  indeed, 
urged  the  Commission  to  go  further  and 
clearly  indicate  that  an  unmarked  good, 
in  and  of  iUelf,  would  not  be  considered 
deceptive  simply  for  the  fact  of  being 
unmarked.*' 

in.  Analysis 

Section  5  of  the  Federal  Trade 
Commission  Act,  15  U,S.C.  45, 
proscribes  "unfair  or  deceptive  acts  or 
practices"  in  or  affecting  commerce.  An 
advertisement,  label  or  other 
promotional  material  will  be  found  to  be 
deceptive  if  it  contains  a  representation 
or  omission  that  is  likely  to  mislead 
consumers  acting  reasonably  and  that 
representation  or  omission  is  material. 
In  applying  the  principles  of  Section  5 
and  the  Commission's  traditional 
decepUon  analysis  to  U.S.  origin  claims, 
the  Commission  has.  throughout  its 
review,  focused  first  and  foremost  on 
consumers'  understanding  of  such 
claims.** 

The  considerable  evidence  available 
to  the  Commission  concerning 
consumer  understanding  of  "Made  in 
USA"  claims  was  discussed  at  length  in 
the  Commission's  May  7. 1997  Federal 
Register  notice.  As  explained  in  that 
notice,  the  Commission  itself,  as  part  of 
its  overall  review  of  U.S.  origin  claims, 
commissioned  a  two-part  study  in  1995 
(referred  to  as  the  "1995  Copy  Test"  and 
"1995  Attitude  Survey,"  respectively)  to 
look  at  consumer  perception  of  such 
claims.**  to  addition,  the  Commission 
had  previously  conducted  a  more 
limited  study  of  these  issues  in  1991  as 
part  of  a  sulwequently  closed 
investigation  ("1991  Copy  Test").*  The 
results  of  these  studies  indicated  that 
many  consumers  expected  that  a 
product  advertised  or  labeled  as  "Made 
in  USA"  had  a  high  amount  of  U.S. 
content,  but  that  a  significant  number  of 
these  were  willing  to  accept  a  product 
with  at  least  some  foreign  content  and 
that,  as  a  result,  there  was  a  range  of 
values  at  which  most  consumers  would 
find  a  "Made  in  USA"  claim 
appropriate.  In  addition,  the  studies 
suggested  that  many  consumers 
appeared  to  have  only  a  general  sense  of 
what  "Made  to  USA"  means  and  did 
not  necessarily  have  to  mmd  a  highly 


"IMRA,  «S94,  at5-6. 

"To  the  extent  they  are  not  inconsistent  with 
consumer  understanding,  other  considerations. 
such  as  the  compliance  burdens  placed  on 
businesses,  have  been  considered  by  the 
Commission  as  part  of  iu  general  obligation  to  act 
in  the  public  interest. 

••This  study  is  available  as  Document  No. 
B212883  on  the  Commission's  public  record. 

•^Document  No.  B213001  on  the  Comiiuatioa's 
public  record. 
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detailed  conception  of  what  it  meant  for 
a  product  to  be  "Made  in  USA." 

In  the  1995  Attitude  Survey, 
participants  were  presented  with  a 
series  of  scenarios  and  asked  whether 
they  agreed  or  disagreed  with  a  "Made 
in  USA"  label  on  a  product  in  those 
circumstances.  In  the  scenarios,  the 
percentage  of  the  product's  cost  that  was 
U.S.  in  origin  varied  from  10%  to  90%; 
in  addition,  f)articipants  were  either 
told  that  the  product  was  assembled  in 
the  United  States,  told  that  it  was 
assembled  abroad,  or  not  told  the  site  of 
assembly.  The  Attitude  Survey 
indicated  that  a  "Made  in  USA"  label 
.would  likely  be  misleading  to  most 
consumers  when  a  product  contained 
50%  or  leM  U.S.  content  or  was 
assembled  abroad.  However,  where  a 
product  was  assembled  in  the  United 
States,  a  significant  majority  of 
consiuners  agreed  that  a  "Made  in  USA" 
claim  would  be  appropriate  if  the 
product  contained  either  70%  U.S. 
content  (67%  of  respondents)  or  90% 
U.S.  content  (75%  of  respondents), 
suggesting  that  there  is  a  range  of 
standards  likely  to  be  considered 
acceptable  and  nonmisleading  by  most 
consumers. 

As  in  the  1995  Attitude  Survey,  in  the 
1991  Copy  Test,  the  Commission  had 
also  found  evidence  that  many 
consumers  expected  a  product  called 
"Made  in  USA  '  to  have  a  high  amount 
of  U.S.  content  In  that  study,  of  the 
participants  who  were  asked  "when  you 
see  the  phrase  'Made  in  USA'  on  a 
product  or  in  an  ad,  how  much  of  the 
product  was  made  in  the  United 
States?"  approximately  77%  said  that 
all  or  almost  all  of  the  product  so 
labeled  was  made  in  the  United  States. 
Noaetheless.  the  answers  to  a  follow-up 
quMtion  attenuated  this  result 
somewhat.  When  asked  whether  they 
meant  parts  or  labor  or  both  parts  and 
labor,  only  77%  of  the  respondents 
(82%  of  those  who  answered  "all  or 
almost  all ')  said  both  parts  and  labor, 
while  14%  said  labor  only,  and  9%  said 
only  parts." 

Tne  1995  Copy  Test  attempted  to 
explore  further  issues  of  what 
consumers  included  in  their  definitions 
of  Made  in  USA.  but  the  results  were 
less  than  definitive.  For  example,  in  the 
1995  FTC  Copy  Test,  when  respondents 
were  shown  a  "Made  in  USA"  claim 
and  asked  an  open-ended  question 


about  what  the  claim  meant,  63.5%  said 
simply  that  the  claim  meant  "Made  in 
USA." '2  Moreover,  when  asked 
specifically  whether  the  claim  suggested 
or  implied  anything  about  where  the 
product  was  assembled,  only  49%  said 
that  it  did  (almost  all  of  whom  said  it 
meant  the  product  was  assembled  in  the 
United  States);  only  28%  of  those  asked 
about  an  unqualified  "Made  in  USA" 
claim  said  it  suggested  or  implied 
anything  about  where  the  parts  were 
made;  and  only  11%  said  it  implied 
anything  about  how  much  of  the  parts 
were  made  in  the  United  States.  Indeed, 
a  total  of  34%  of  respondents  stated  that 
a  "Made  in  USA"  claim  did  not  suggest 
or  imply  anjrthing  about  any  of  these 
foctdts — assembly,  parts,  or  how  much 
of  the  total  cost  of  the  product  was 
incurred  in  the  United  States.  This 
suggests  that  many  consumers  may  not 
have  in  mind  a  highly  developed 
definition  of  "Made  in  USA";  in  any 
event,  the  data  are  not  definitive.  In 
addition,  the  available  consumer 
perception  evidence  suggests  that,  to  the 
extent  that  con.sumers  do  define  Made 
in  USA,  they  may  do  so  in  a  variety  of 
different  ways.  For  example,  in  each  of 
the  Commission-sponsored  surveys, 
there  is  evidence,  albeit  inconclusive,  of 
a  minority  of  consumers  who,  rather 
thaq  expecting  a  high  amount  of  both 
U.S.  parts  and  labor,  view  "Made  in 
USA"  claims  as  referring  only  to  where 
a  product  was  put  together.  'Thus,  28.5% 
of  respondents  to  the  1995  Copy  Test 
answered  that  "Made  in  USA"  implied 
that  a  product  was  assembled  in  the 
United  States  but  that  it  did  not  imply 
that  a  product's  parts  were  necessarily 
U.S.  made;  20%  of  respondents  in  the 
1995  Attitude  Survey  agreed  that  a 
"Made  in  USA"  label  would  be 
appropriate  for  a  product  that  was 
assembled  in  the  United  States  but 
whose  costs  were  only  10%  U.S.;  and 
14%  of  those  asked  in  the  1991  copy 
test  indicated  that  "Made  in  USA" 
referred  only  to  labor,  not  parts. 

The  Commission  has  thus  been 
presented  Mnth  evidence  that  suggests 
that  many  consumers  expect  that  "Made 


*'  Than  wa*  no  attempt  in  ihit  survey  to 
breakdown  tbeaa  categories  fuitber — i.e.,  to  look  at 
wuether  the  respondents  who  said  that  "Made  in 
USA"  referred  to  parts  also  thought  that  it  referred 
to  the  materials  that  went  into  those  parts:  or 
whether  thoae  who  said  'Made  in  USA"  referred  to 
labor  meant  only  final  asaembly  labor  or  also  any 
labor  that  went  into  malring  the  ports. 


"During  the  Cominission's  earlier  (»minent 
pwiod  on  this  matter,  a  number  of  conunentets 
mggwted  that  the  fact  that  many  consumers  said 
that  "Made  in  USA"  means  "Made  in  USA" 
showed  that  consumers  understood  "Made  in  USA" 
claims  as  referring  only  to  where  a  product  "came 
into  being."  i.e.,  where  it  underwent  its  final 
assembly  or  processing.  See  62  FR  at  25037.  By 
contrast,  in  response  to  the  Commission's  May 
notice,  some  commenlars  suggested  that  the 
response  that  "Made  in  USA"  means  "Made  in 
USA"  showed  that  consumers  expected  a  product 
labeied  'Made  in  USA'  to  be  100%  "Made  in 
USA."  The  Commission  continues  to  believe, 
however,  that  there  is  inadequate  evidence  upon 
which  to  infer  either  meaning  from  this  tautological 
definition. 


in  USA"  labels  connote  a  high  amount 
of  U.S.  content,  as  well  as  that  many  of 
these  consumers  do  not  have  a  detailed 
conception  of  what  it  means  for  a 
product  to  be  "Made  in  USA." 
Moreover,  the  evidence  suggests  that  no 
single  standard  is  likely  to  correspond 
to  the  views  of  all  consiuners,  and  that 
there  is  a  range  of  points  along  the 
spectrum  that  would  likely  satisfy  a 
significant  majority  of  consumers.  Based 
on  this  evidence,  the  Commission 
initially  proposed  a  "substantially  all" 
standard.  Although  this  was  not  the 
only  possible  standard  consistent  with 
the  data,  it  was,  the  Commission 
believed,  a  high  threshold  for  "Made  in 
USA"  claims  that  would  at  the  same 
time  provide  some  flexibility  to  U.S. 
manufacturers  operating  in  an 
increasingly  global  economy.  Moreover, 
although  nominally  less  stringent  than 
the  existing  standard,  the  proposed 
"substantially  all"  standard  and  the 
associated  guides  provided  strict 
constraints  with  respect  to  the  sort  of 
details  that  the  consumer  perception 
studies  were  unable  to  address  but  that 
can  have  a  great  deal  of  practical  effect 
in  determining  whether  a  product  can 
meet  the  standard  for  "Made  in  USA" 
claims  (however  that  standard  is 
denominated) — e.g.,  how  far  back  in  the 
manufacturing  process  marketers  were 
required  to  look,  or  what  sorts  of  costs 
should  be  included  in  the  calculation  of 
U.S.  content. 

Nonetheless,  the  record  currently 
before  the  Conunission  does  not  support 
adoption  of  the  "substantially  all" 
standard  and  the  accompanying  guides 
proposed  in  May.  The  vast  majority  of 
those  commenting,  including, 
significantly,  a  large  number  of 
individual  consumers  as  well  as  a 
number  of  U.S.  manu£actiu«rs,  opposed 
the  pro{>06ed  standard,  perceiving  it. 
contrary  to  the  Commission's  intent,  aa 
significantly  weakening  the  standard  for 
"Made  in  USA"  claims.  The 
submissions  of  these  commenters  ** 

suggest  that  the  Conunission  may  have 
underestimated  the  benefits  such 
individuals  or  corporations  derive  fit)m 
the  current  standard  and  the  costs  they 
believe  they  will  incur  if  the  standard  is 
changed.  An  overwhelming  number  of 
consumers  told  the  Commission, 
through  written  comments,  telephone 
calls,  and  petitions,  that  they  prefer 
buying  U.S.-made  goods;  they  want  to 
be  able  to  rely  on  a  simple  and  clear 
standard;  and,  they  feel  very  strongly 
that  the  current  standard  should  be 
retained.  The  comments  also  underscore 
the  fact,  noted  as  well  in  the 
Commission's  May  Federal  Register 
notice,  that  consumer  awareness  of  the 
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globalization  of  the  economy  has  not 
necessarily  changed  consumers'  beliefs 
about  those  products  actually  labeled 
"Made  in  USA."  Thus,  the  Commission 
concludes  that  the  better  course,  and 
one  equally  consistent  with  the 
consumer  perception  evidence,  is  to 
retain  and  continue  to  enforce  the 
Commission's  traditional  all  or  virtually 
all  standard. 


IV.  Enforcement  Policy  Statement 

The  "all  or  virtually  all"  standard— 
and  its  earlier  equivalent,  the  "wholly 
domestic"  standard — was  developed 
through  case  law  and  advisory  opinions 
tfiat  were  largely  limited  to  discussions 
of  single  products,  and  the  standard  has 
never  been  more  generally  defined. 
Indeed,  throughout  this  review  process, 
commenters.  particularly  those 
businesses  that  must  comply  with  the 
requirements  for  "Made  in  USA" 
claims,  have  entreated  the  Commission 
to  provide  more  guidance  on  what  this 
standard  (or  any  other  standard  the 
Commission  were  to  adopt)  requires. 
For  that  reason,  the  Commission  in 
retaining  the  "all  or  virtually  all" 
standard,  is  at  the  same  time  issuing  an 
Enforcement  Policy  Statement  on  U.S. 
Origin  Claims.  The  Enforcement  Policy 
Statement  sets  forth  the  general 
principles  to  which  the  Commission 
will  atihere  in  enforcing  the  requirement 
that  goods  promoted  as  "Made  in  USA" 
must  be  all  or  virtually  all  made  in  the 
United  States.  The  Enforcement  Policy 
Statement  is  intended  to  give  general 
guidance  on  making  and  substantiating 
U.S.  origin  claims.  It  is  not  designed, 
however,  to  answer  all  questions  that 
may  arise  on  this  topic.  Given  the 
complex  and  varied  factual  scenarios 
that  present  themselves  in  this  area,  and 
the  wide  range  of  products  for  which 
U.S.  origin  claims  may  be  made,  there 
are  necessarily  issues  that  will  continue 
to  be  more  appropriately  resolved  on  a 
case-by-case  basis. 

The  Enforcement  Policy  Statement 
addresses  a  range  of  basic  issues  related 
to  U.S.  origin  claims.  It  includes 
introductory  information  on  the  scope 
of  the  products  and  claims  to  which  the 
Statement  applies  and  of  the  respective 
responsibilities  of  the  FTC  and  the  U.S. 
Customs  Service  in  regulating  coimtry- 
of-origin  claims;  an  explanation  of  the 
Commission's  authority  to  act  against 
deceptive  practices  and  how  the 
Commission  is  likely  to  interpret 
express  and  implied  U.S.  origin  claims; 
a  discussion  of  unqualified  U.S.  origin 
claims  and  the  factors  that  the 
Commission  will  consider  in 
determining  whether  such  a  claim  is 
substantiated,  i.e..  whether  a  product  is 
"all  or  virtually  all"  made  in  the  United 


States;  and  guidance  on  using  qualified 
claims  where  a  product  does  not  meet 
the  "all  or  virtually  all"  standard.  The 
Enforcement  Policy  Statement  is 
intended  to  be  self-explanatory; 
nonetheless,  a  few  matters  that  may  be 
of  particular  interest  are  highlighted 
below. 

Substantiating  U.S.  Origin  Claims: 
The  All  or  Virtually  All  Standard.  The 
Enforcement  Policy  Statement  sets  forth 
the  requirement  that  where  a  product  is 
labeled  or  advertised  as  "Made  in 
USA,"  the  marketer  should  possess  and 
rely  upon  a  reasonable  basis  that  the 
product  is  all,  or  virtually  all,  made  in 
the  United  States.  A  product  that  is  "all 
or  virtually  all"  made  in  the  United 
States  is  described  typically  as  one  in 
which  all  significant  parts  and 
processing  that  go  into  the  product  are 
of  U.S.  origin,  i.e.,  where  there  is  only 
a  de  minimis,  or  negligible,  amount  of 
foreign  content  In  order  to  provide 
further  guidance,  the  Enforcement 
Policy  Statement  discusses  three  factors 
that  the  Commission  will  likely 
consider  in  evaluating  whether  a 
product  is  all  or  virtually  all  made  in 
the  United  States:  whether  the  final 
assembly  or  processing  of  the  product 
took  place  in  the  United  States;  the 
portion  of  the  total  manufacturing  cost 
of  the  product  that  is  attributable  to  U.S. 
parts  and  processing;  and  how  far 
removed  from  the  finished  product  any 
foreign  content  is. 

There  was  widespread  agreement 
among  commenters  who  addressed  the 
issue  (both  in  response  to  the  May  7, 
1997  Federal  Register  notice  and  to  the 
Commission's  earlier  requests  for  public 
comment),  whatever  standard  they 
otherwise  supported,  that  a  product 
should  have  to  undergo  its  final 
processing  in  the  United  States  in  order 
to  be  called  "Made  in  USA."  This  view 
is  confirmed  by  the  consumer 
perception  evidence,  which  indicates 
that  the  country  of  final  assembly  is 
highly  significant  to  consumers  in 
evaluating  where  a  product  is  "made." 
Accordingly,  the  Enforcement  Policy 
Statement  indicates  that  a  product 
promoted  as  "Made  in  USA"  must  have 
undergone  its  final  assembly  or 
processing  in  the  United  States;  in 
particular,  the  product  must,  at 
minimiun.  have  been  last  substantially 
transformed  in  the  United  States  (this 
also  ensures  that  no  product  required  to 
be  labeled  with  a  foreign  countiy-of- 
origin  under  the  Customs  Service's  rules 
would  be  permitted  to  make  a  "Made  in 
USA"  claim). 

The  Enforcement  Policy  Statement 
also  indicates  that,  in  determining 
whether  a  product  is  appropriately 
represented  to  be  "Made  in  USA."  the 


Commission  will  consider  what  portion 
of  the  total  c»8t  of  manufacturing  the 
product  is  attributable  to  U.S.  parts  and 
processing.  Obviously,  the  greater  the 
percentage  of  U.S.  costs,  the  more  likely 
the  product  will  be  considered  all  or 
virtually  all  made  in  the  United  States. 
As  discussed  above,  there  were  a  great 
many  commenters  who  criticized  the 
75%  safe  harbor  put  forth  as  part  of  the 
Commission's  earlier  proposal  as  overly 
lax  and  likely  to  deceive  many 
consumers,  and  the  Commission  agrees 
that  the  record  as  a  whole  does  not 
support  adoption  of  such  a  safe  harbor. 
The  Commission,  however,  believes 
that,  as  a  matter  of  enforcement  policy, 
it  is  appropriate  to  allow  for  some  small 
but  reasonable  amount  of  tolerance  in 
enforcing  the  "all  or  virtually  all" 
standard.  Some  commenters  have  called 
for  the  Commission  to  define  this 
tolerance  level  with  a  bright  line 
percentage  standard  so  as  to  provide 
greater  certainty  to  marketers. 
Nonetheless,  the  Commission  has 
concluded  that  any  such  certainty  is 
likely  to  be  illusory  and  no  single 
percentage  standard  will  be  appropriate 
for  all  products  in  all  circumstances. "^ 
Instead,  the  Commission  will  look  at 
U.S.  manu&ctiuing  costs  in  the  context 
of  the  other  factors  outlined  here  and  in 
light  of  the  nature  of  the  product  and 
consumers'  expectations.  In  general,  the 
Commission  concludes  that  it  will  not 
be  in  the  public  interest  to  bring  a  law 
enforcement  action  where  the 
proportion  of  U.S.  costs  of  the  product 
is  extremely  high. 

Finally,  tne  fiiforcement  Policy 
Statement  indicates  that,  in  evaluating 
whether  any  foreign  content  is 
significant  enough  to  prevent  a  product 
from  being  considered  all  or  virtually  all 
made  in  the  United  States,  the 
Commission  will  also  examine  how  far 
removed  the  foreign  content  is  from  the 
finished  product.  In  other  words, 
foreign  parts  or  materials  that  are 
incorporated  several  steps  back  in  the 
manufacturing  process  are  generally  less 


"  For  example,  in  some  cases,  the  percentage  of 
manufacturing  costs  attributable  to  foreign  parts 
and  process  may  not  reflect  the  true  extent  of 
foreign  content.  Where  only  a  small  amount  of 
domestic  processing  takes  place  and  the  bulk  of  the 
work  on  the  product  is  performed  abroad,  or  a 
significant  component  is  manufactured  abroad,  it 
may  be  possible  that,  because  of  lower  costs  for 
foreign  parts  and  labor,  foreign  costs  may  be 
disproportionately  low  relative  to  the  amount  of 
foreign  production.  Similarly,  as  the  American 
Hand  Tool  Coalition  noted,  a  product  made  with 
inputs  from  a  high<ost  country  (such  as  Germany) 
will  reflect  a  higher  degree  of  foreign  content  (in 
terms  of  cost)  than  would  a  product  made  with 
identical  inputs  supplied  from  a  low^cost  country 
(such  as  China).  In  such  circumsUnces,  it  may  be 
preferable  to  look  more  generally  at  the  significance 
of  the  foreign  inputs  rather  than  evaluate  their 
extent  entirely  in  terms  of  cost. 
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likely  to  be  significant  than  are  parts  or 
materials  that  are  immediate  inputs  into 
the  final  product. 

Many  commenters  implicitly 
recognized  this  point.  The  Attorneys 
General,  for  example,  suggested  that  raw 
materials  be  excluded  from  the 
calculation  of  foreign  content, 
suggesting  that  "a  company  that  designs 
and  manufacturers  a  plastic  product 
entirely  within  the  U.S.A.  but  uses 
petroleum  from  a  foreign  county,  could 
fairly  claim  that  the  product  was  made 
in  the  U.S.A.  with  no  foreign 
component  parts."  ^  Some  other 
supporters  of  the  "all  or  virtually  all" 
standard,  even  those  who  supported 
including  all  basic  materials  in  the 
analysis,  also  appeared  to  acknowledge 
that  there  should  be  limits  as  to  how  far 
back  a  manufocturer  must  go  in 
accounting  for  foreign  materials.  For 
example,  a  number  of  commenters, 
arguing  that  steel  must  be  included  in 
the  evaluation  of  a  product's  origin,  did 
not  also  suggest  that  a  manufacturer 
should  be  required  to  go  as  far  back  as 
the  iron  ore  used  in  the  steel.^^  On  the 
other  hand,  commenters  also  recognized 
that  raw  materials  can  sometimes  be 
relevant  to  the  determination  as  to 
whether  a  product  is  all  or  virtually  all 
made  in  the  United  States,  especially 
when  the  raw  materials  are  only  one 
step  back  from  the  finished  product  and 
are  integral  components  of  that  article. 
For  example,  the  Tile  Council  of 
America,  arguing  that  the  Commission 
must  include  raw  materials  in  the 
evaluation  of  whether  a  product  is  made 
in  the  United  States,  stated  that  "the 
quality  and  reliability  benefits  of  tile 
'Made  in  the  USA'  are  the  result  of  both 
the  domestic  sourcing  of  raw  materials 
and  the  domestic  manufacturing 
process.  Tile  manufactured  in  the 
United  States  of  clay  dug  in  Mexico 
•  *  *  clearly  [does]  not  meet  the  'Made 
in  USA'  expectations  of  U.S. 
consumers."^ 

Thus,  the  Enforcement  Policy 
Statement  indicates  that  raw  materials, 
per  se,  will  be  neither  automatically 
included  nor  excluded  from  the 
Commission's  evaluation  of  whether  a 
product  is  all  or  virtually  all  made  in 
the  United  States.  Instead,  here,  too,  the 
Conmiission's  analysis  will  depend  on 
the  percentage  of  the  cost  of  the  product 
the  raw  materials  constitute  and  how  far 
removed  from  the  finished  product  the 
raw  materials  are,  and,  because,  some 
raw  materials  are  naturally 
nonoccurring  in  this  country,  whether 


the  raw  material  is  indigenous  (and 
available  in  commercial  quantities)  in 
the  United  States. 

Qualified  U.S.  Origin  Claims  and 
"Assembled  in  USA".  Few  commenters 
directly  addressed  the  use  of  qualified 
U.S.  origin  claims,  although  those  that 
did  commented  favorably,  suggesting 
that  qualified  claims  can  provide 
valiiable  information  to  consumers.^' 
The  Commission  has  always  permitted 
marketers  to  use  appropriately  qualified 
claims  where  their  products  would  not 
meet  the  standard  for  an  unqualified 
"Made  in  USA"  claim,  and  that 
continues  to  be  the  case.  The 
Enforcement  Policy  Statement  addresses 
various  types  of  qualified  claims, 
including  claims  about  the  U.S.  origin  of 
specific  processes  or  parts  and 
comparative  U.S.  origin  claims,  and 
indicates  that  all  such  claims  must  be 
truthful  and  substantiated  and  that 
qualifications  and  disclosures  should  be 
clear,  prominent  and  understandable. 
Comparative  U.S.  origin  claims  may  be 
a  particularly  useful  vehicle  for  those 
manufacturers  who  wish  to  draw  a 
distinction  between  the  domestic 
content  of  their  products  and  those  of 
competitors  who  engage  in  less 
domestic  manufacturing  or  use  fewer 
U.S.  made  parts. 

As  discussed  above,  the  Commission 
specifically  solicited  comment  in  its 
May  7,  1997  Federal  Register  notice  on 
one  particular  alternative  claim, 
"Assembled  in  USA."  The  Commission 
asked  for  comment  on  whether  a 
product  that  does  not  meet  the  standard 
for  an  unqualified  U.S.  origin  claims 
should  nonetheless  be  permitted  to  be 
promoted  as  "Assembled  in  USA,"  and, 
if  so,  under  what  circumstances.  Upon 
review  of  the  responses  and  further 
refiection,  the  Commission  has 
concluded  that  "assembled'.'  has  a 
common  meaning  sufficiently  distinct 
bom  "made"  so  that  in  many  instances 
it  will  be  appropriate  for  marketers  to 
promote  a  product  as  "Assembled  in 
USA-"  without  further  qualification.** 
S(>ecifically,  the  Enforcement  Policy 
Statement  states  that  such  a  claim  may 
be  used  where  a  product  has  undergone 
its  principal  assembly  in  the  United 
States  and  that  assembly  is  substantial; 
it  also  indicates  that  a  product  should 
have  been  last  substantially  transformed 
in  the  United  States  if  it  is  to  be  labeled 
or  advertised  as  "Assembled  in  USA." 


*•  AGs.  »462.  AltachmenI  at  10. 
«>  See.  e.g..  Weldbend.  *597;  Vaughan  &  Bushnell. 
•616;  American  Iron  &  Steel  Institute.  <636. 
«»TCA.»6ia.  p.3. 


•'See,  e.g.,  American  Hand  Tool.  #622;  Traficant, 
•231  Visclosky.  •236;  NCL.  •640:  Mateo.  •600. 
••AGs.  •462.  at  4-5. 


V.  Issues  Not  Addressed  by  the 
Enforcement  Policy  Statement 

A.  Origin:  USA 

As  explained  above,  in  the  Proposed 
Guides,  the  Commission  sought 
comment  on  the  use  of  a  separate 
"lesser  mark"  for  products  that  faced 
conflicting  marking  requirements  when 
sold  domestically  and  exported.  Several 
commenters  praised  the  proposal  as 
likely  to  save  U.S.  businesses,  and 
consumers,  money  while  others 
contended  that  such  a  mark  was 
unnecessary  and  likely  to  confuse 
consumers.  Upon  reviewing  the  record, 
the  Commission  finds  that,  at  the 
present  time,  there  is  inadequate 
evidence  of  the  extent  of  both  the 
problems  purportedly  caused  by 
conflicting  labeling  requirements  (e.g., 
to  what  extent  conflicting  marking 
requirements  actually  occur,  how 
frequently  multiple  labeling  is  actually 
required)  as  well  as  of  the  degree  to 
which  a  lesser  mark  such  as  "Origin: 
USA"  is  likely  to  alleviate  these 
problems  (e.g.,  whether  relabeling 
would  have  been  required  in  any  event 
because  of  language  differences, 
whether  foreign  customs  services  will 
accept  this  mark).  As  a  result,  the 
Commission  has  concluded  that  the 
benefits  to  be  gained  through 
establishment  of  this  mark  are  as  yet  too 
speculative  to  outweigh  the  more 
obvious  costs  in  potential  confusion 
between  such  a  mark  and  "Made  in 
USA."  Accordingly,  the  Commission 
has  not  adopted  "Origin:  USA"  (or  any 
other  lesser  mark)  in  the  Enforcement 
Policy  Statement. 

B.  Goods  With  No  Country-of-Origfn 
Marking 

In  the  May  7, 1997  Federal  Register, 
the  Commission  indicated  that  it  would 
no  longer  employ  its  historical  rebuttal 
presumption  that  unmarked  goods  will 
be  understood  by  reasonable  consumers 
to  have  been  made  in  the  United  States, 
but  instead  would  look  at  an  array  of 
factors  on  a  case-by-case  basis.  Although 
a  few  commenters  disagreed  with  this 
change  in  policy,  the  Commission 
continues  to  believe  that  this  course  is 
appropriate  and  more  in  keeping  with 
the  Commission's  traditional  deception 
analysis  that  is  widely  applied  to  other 
representations  and  omissions. 

ENFORCEMENT  POUCY  STATEMENT 
ON  U.S.  ORIGIN  CLAIMS 

I.  Introduction 

The  Federal  Trade  Commission 
("FTC"  or  "Commission")  is  issuing  this 
statement  to  provide  guidance  regarding 
its  enforcement  policy  with  respect  to 
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the  use  of  "Made  in  USA"  and  other 
U.S.  origin  claims  in  advertising  and 
labeling.  The  Commission  has 
determined,  as  explained  below,  that 
unqualified  U.S.  origin  claims  should  be 
.  substantiated  by  evidence  that  the 
product  is  all  or  virtually  all  made  in 
the  United  States.  This  statement  is 
intended  to  elaborate  on  principles  set 
out  in  individual  cases  and  advisory 
opinions  previously  issued  over  the 
course  of  many  years  by  the 
Commission.  "This  statement, 
furthermore,  is  the  culmination  of  a 
comprehensive  process  in  which  the 
Commission  has  reviewed  its  standard 
for  evaluating  U.S.  origin  claims. 
Throughout  this  process,  the 
Commission  has  solicited,  and  received, 
substantial  public  input  on  relevant 
issues.  The  Commission  anticipates  that 
from  time  to  time,  it  may  be  in  the 
public  interest  to  solicit  further  public 
comment  on  these  issues  and  to  assess 
whether  the  views  expressed  in  this 
statement  continue  to  be  appropriate 
and  reflect  consumer  perception  and 
opinion,  and  to  determine  whether  there 
are  areas  on  which  the  Commission 
could  provide  additional  guidance. 

The  principles  set  forth  in  this 
enforcement  policy  statement  apply  to 
U.S.  origin  claims  included  in  labeling, 
advertising,  other  promotional 
materials,  and  all  other  forms  of 
marketing,  including  marketing  through 
digital  or  electronic  means  such  as  the 
Internet  or  electronic  mail.  The 
statement,  moreover,  articulates  the 
Commission's  enforcement  policy  with 
respect  to  U.S.  origin  claims  for  all 
products  advertised  or  sold  in  the 
United  States,  with  the  exception  of 
those  products  specifically  subject  to 
the  country-of-origin  labeling 
requirements  of  the  Textile  Fiber 
Products  Identification  Act.^*  the  Wool 
Products  Labeling  Act,"*  or  the  Fur 
Products  Ubeling  Act.'O'  With  respect 
to  automobiles  or  other  passenger  motor 
vehicles,  nothing  in  this  enforcement 
policy  statement  is  intended  to  affect  or 
alter  a  marketer's  obligation  to  comply 
with  the  requirements  of  the  American 
Automobile  Labeling  Act  '<»2  or 
regulations  issued  pursuant  thereto,  and 
any  representation  required  by  that  Act 
to  appear  on  automobile  labeling  will 
not  be  considered  a  deceptive  act  or 
practice  for  purposes  of  this 
enforcement  policy  statement, 
regardless  of  whether  the  representation 
appears  in  labeUng,  advertising  or  in 
other  promotional  material.  Claims 


"15  0.3.0  70. 
'"1 5  U.S.C.  68. 
'»'  15  U.S.C  69. 
'«49U.S.C  32304. 


about  the  U.S.  origin  of  passenger  motor 
vehicles  other  than  those 
representations  required  by  the 
American  Automobile  Labeling  Act, 
however,  will  be  governed  by  the 
principles  set  forth  in  this  statement. 

n.  Background 

Both  tile  FTC  and  the  U.S.  Customs 
Service  have  responsibilities  related  to 
the  use  of  country-of-origin  claims. 
While  tiie  FTC  regulates  claims  of  U.S. 
origin  under  its  general  authority  to  act 
against  deceptive  acts  and  practices, 
foreign-origin  markings  on  products 
(e.g.,  "Made  in  Japan")  are  regulated 
primarily  by  the  U.S.  Customs  Service 
("Customs"  or  "the  Customs  Service") 
under  tiie  Tariff  Act  of  1930. 
Specifically,  Section  304  of  the  Tariff 
Act.  19  U.S.C.  1304,  administered  by  the 
Secretary  of  the  Treasury  and  the 
Customs  Service,  requires  that  all 
products  of  foreign  origin  imported  into 
tiie  United  States  be  marked  with  the 
name  of  a  foreign  country  of  origin. 
Where  an  imported  product 
incorporates  materials  and/or 
processing  from  more  than  one  country, 
Customs  considers  the  country  of  origin 
to  be  the  last  country  in  which  a 
"substantial  transformation"  took  place. 
A  substantial  transformation  is  a 
manufacturing  or  other  process  that 
results  in  a  new  and  different  article  of 
commerce,  having  a  new  name, 
character  and  use  that  is  different  from 
that  which  existed  prior  to  the 
processing.  Country-of-origin 
determinations  using  the  substantial 
transformation  test  are  made  on  a  case- 
by-case  basis  through  administrative 
determinations  by  the  Customs 
Service,  'o' 

The  FTC  also  has  jurisdiction  over 
foreign  origin  claims  in  packaging 
insofar  as  they  go  beyond  the 
disclosures  required  by  the  Customs 
Service  (e.g..  claims  that  supplement  a 
required  foreign  origin  marking,  so  as  to 
represent  where  additional  processing 
or  finishing  of  a  product  occurred).  In 
addition,  the  Commission  has 
jurisdiction  over  foreign-origin  claims  in 
advertising,  which  the  U.S.  Customs 
Service  does  not  regulate. 

Where  Customs  determines  that  a 
good  is  not  of  foreign  origin  (i.e.,  the 
good  undergoes  its  last  substantial 
transformation  in  the  United  States), 
there  is  generally  no  requirement  that  it 
be  marked  with  any  country  of  origin. 
For  most  goods,  neither  the  Customs 
Service  nor  the  FTC  requires  that  goods 
made  partially  or  wholly  in  the  United 


States  be  labeled  with  "Made  in  USA" 
or  any  other  indication  of  U.S.  origin. '<>« 
The  fact  that  a  product  is  not  required 
to  be  marked  with  a  foreign  country  of 
origin  does  not  mean  that  it  is 
permissible  to  promote  that  product  as 
"Made  in  USA."  The  FTC  will  consider 
additional  factors,  beyond  those 
considered  by  the  Customs  Service  in 
determining  whether  a  product  is  of 
foreign  origin,  in  determining  whether  a 
product  may  property  be  represented  as 
"Made  in  USA." 

This  statement  is  intended  to  address 
only  those  issues  related  to  U.S.  origin 
claims.  In  developing  appropriate 
country-of-origin  labeling  for  their 
products,  marketers  are  urged  also  to 
consult  the  U.S.  Customs  Service's 
marking  regulations. 

m.  Interpretiiig  U.S.  Origin  Qaima:  The 
FTC's  Deception  Analysis 

The  Commission's  authority  to 
regulate  U.S.  origin  claims  derives  from 
Section  5  of  the  Federal  Trade 
Commission  Act  ("FTC  Act"),  15  U.S.C. 
45,  which  prohibits  "unfair  or  deceptive 
acts  or  practices."  The  Commission  has 
set  forth  its  interpretations  of  its  Section 
5  authority  in  its  Deception  Policy 
Statement, "<w  and  its  Policy  Statement 
Regarding  Advertising  Substantiation 
Doctrine. •<»  As  set  out  hi  tiie  Deception 
Policy  Statement,  the  Commission  will 
find  an  advertisement  or  label  deceptive 
under  Section  5,  and  therefore  unlawful, 
if  it  contains  a  representation  or 
omission  of  fact  that  is  likely  to  mislead 
consumers  acting  reasonably  under  the 
circumstances,  and  that  representation 
or  omission  is  material.  In  addition, 
objective  claims  carry  with  them  the 
implication  that  they  are  supported  by 
valid  evidence.  It  is  deceptive,  therefore, 
to  make  a  claim  unless,  at  the  time  the 
claim  is  made,  the  marketer  possesses 
and  relies  upon  a  reasonable  basis 
substantiating  the  claim.  Thus,  a  "Made 
in  USA"  claim,  like  any  other  objective 
advertising  claim,  must  be  tiiithful  and 
substantiated. 

A  representation  may  be  made  by 
either  express  or  implied  claims.  "Made 
in  USA"  and  "Our  products  are 
American  made"  would  be  examples  of 
express  U.S.  origin  claims.  In 


'"  For  goods  from  NAFTA  countries, 
determinations  are  codified  in  "tariff  shift" 
regulations.  19CFR  102. 


">*  For  a  limited  number  of  goods,  such  as  textile, 
wool,  and  fur  products,  there  are,  however, 
statutory  requirements  that  the  U.S.  processing  or 
manufacturing  that  occurred  be  disclosed.  See.  e.g., 
Textile  Fiber  Products  Identification  Act.  15  VS  C 
70(b). 

""  Letter  from  the  Commission  to  the  Hooorable 
John  D.  Dingell.  Chairman.  Committee  on  Energy 
and  Commerce,  U.S.  House  of  Representatives  (Oct. 
14, 19«3);  reprinted  in  Cliffdale  Associates,  Inc., 
103  F.T.C  110,  appendix  (1984). 

'••49  FR  30.999  (1984):  reprinted  in  Thompaon 
Medical  Co..  104  F.T.C  648.  appendix  (1984). 
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identifying  implied  claims,  the 
Commission  focuses  on  the  overall  net 
impression  of  an  advertisement,  label, 
or  other  promotional  material.  This 
requires  an  examination  of  both  the 
representation  and  the  overall  context, 
including  the  juxtaposition  of  phrases 
and  images,  and  the  nature  of  the 
transaction.  Depending  on  the  context, 
U.S.  symbols  or  geographic  references, 
such  as  U.S.  flags,  outlines  of  U.S.  maps, 
or  references  to  U.S.  locations  of 
headquarters  or  factories,  may,  by 
themselves  or  in  conjunction  with  other 
phrases  or  images,  convey  a  claim  of 
U.S.  origin.  For  example,  assume  that  a 
company  advertises  its  product  in  an 
advertisement  that  feattires  pictures  of 
employees  at  work  at  what  is  identiBed 
as  the  company's  U.S.  fectory,  these 
pictures  are  superimposed  on  an  image 
of  a  U.S.  flag,  and  the  advertisement 
bears  the  headline  "American  Quality." 
Although  there  is  no  express 
representation  that  the  company's 
product  is  "Made  in  USA,"  the  net 
impression  of  the  advertisement  is 
likely  to  convey  to  consumers  a  claim 
that  the  product  is  of  U.S.  origin. 

Whether  any  particular  syinbol  or 
phrase,  including  an  American  flag, 
conveys  an  implied  U.S.  origin  claim, 
will  depend  upon  the  circumstances  in 
which  the  symbol  or  phrase  is  used. 
Ordinarily,  however,  the  Conmiission 
will  not  consider  a  marketer's  use  of  an 
American  brand  name  '^  or 
trademark,  *<*  without  more,  to 
constitute  a  U.S.  origin  claim,  even 
though  some  consumers  may  believe,  in 
some  cases  mistakenly,  that  a  product 
made  by  a  U.S. -based  manufacturer  is 
made  in  the  United  States.  Similarly, 
the  mere  listing  of  a  company's  U.S. 
address  on  a  package  label,  in  a 
nonprominent  manner,  such  as  would 
be  required  under  the  Fair  Packaging 
and  Labeling  Act,"^  is  unlikely,  without 
more,  to  constitute  a  "Made  in  USA" 

rlaim 

IV.  Substantiatiiig  U.S.  Origin  Claims: 
The  "All  or  Virtually  All"  Standard 

Based  on  its  review  of  the  traditional 
use  of  the  term  "Made  in  USA,"  and  the 
record  as  a  whole,  the  Commission 
concludes  that  consumers  are  likely  to 
understand  an  unqualified  U.S.  origin 
claim  to  mean  that  the  advertised 
product  is  "all  or  virtually  all"  made  in 
the  United  States.  Therefore,  when  a 
marketer  makes  an  unqualified  claim 


that  a  product  is  "Made  in  USA,"  it 
should,  at  the  time  the  representation  is 
made,  possess  and  rely  upon  a 
reasonable  basis  that  the  product  is  in 
fact  all  or  virtually  all  made  in  the 
United  States."©.'" 

A  product  that  is  all  or  virtually  all 
made  in  the  United  States  will 
ordinarily  be  one  in  which  all 
significant  parts  '  '^  and  processing  that 
go  into  the  product  are  of  U.S.  origin.  In 
other  words,  where  a  product  is  labeled 
or  otherwise  advertised  with  an 
unqualified  "Made  in  USA"  claim,  it 
should  contain  only  a  de  minimis,  or 
negligible,  amount  of  foreign  content. 
Although  there  is  no  single  "bright  line" 
to  establish  when  a  product  is  or  is  not 
"all  or  virtually  all"  made  in  the  United 
States,  there  are  a  number  of  factms  that 
the  Commission  will  look  to  in  making 
this  determination.  To  begin  with,  in 
order  for  a  product  to  be  considered  "all 
or  virtually  all"  made  in  the  United 
States,  the  final  assembly  or  processing 
of  the  product  must  take  place  in  the 
United  States.  Beyond  this  minimimi 
threshold,  the  Commission  will 
consider  other  factors,  including  but  not 
limited  to  the  portion  of  the  product's 
total  manufiacttuing  costs  that  are 
attributable  to  U.S.  parts  and  processing; 
and  how  far  removed  from  the  finished 
product  any  foreign  content  is. 


""This  assumes  that  the  brand  name  does  no< 
specifically  denote  U.S.  origin,  e.g..  the  brand  name 
is  not  "Made  in  America.  Inc." 

"*  For  example,  a  legal  trademark  consisting  of, 
or  incorporating,  a  stylised  mark  suggestive  of  a 
U.S.  flag  will  not,  by  itself,  be  considered  to 
constitute  a  U.S.  origin  claim. 

">»15U.S.C1451  gtaeq. 


>  >o  For  purposes  of  this  Enforcement  Policy 
Statement,  "United  States"  refers  to  the  sev^al 
states,  the  District  of  Columbia,  and  the  territories 
and  possessions  of  the  United  States.  In  other 
words,  an  unqualified  "Made  in  USA"  claim  may 
be  made  for  a  product  that  is  all  or  virtually  all 
manufactured  in  U.S.  territories  or  possessions  as 
well  as  in  the  50  states. 

"  ■  In  addition,  marketers  should  not  represent, 
either  expressly  or  by  implication,  that  a  whole 
product  line  is  of  U.S.  origin  (e.g.,  "Our  products 
are  Made  in  USA")  when  only  some  products  in  the 
product  line  are,  in  fact,  made  in  the  United  State*. 
Although  not  the  focus  of  this  Enforcement  Policy 
Statement,  this  is  a  principle  that  has  been 
addressed  in  Commission  cases  both  within  and 
outside  the  U.S.  origin  context.  See.  e.g..  Hyde 
Athletic  Industries,  FTC  Docket  No.  C-3695 
(consent  order  December  4.  1996)  (complaint 
alleged  that  respondent  represented  that  all  of  its 
footwear  was  made  in  the  United  Stales,  when  a 
substantial  amount  of  its  footwear  was  made  wholly 
in  foreign  countries);  New  Balance  Athletic  Shoes, 
Inc.,  FTC  Docket  No.  926S  (consent  order  December 
2, 1996)  (same);  Uno  Restaurant  Corp..  FTC  Docket 
No.  C-3730  (consent  order  April  4,  1997) 
(complaint  alleged  that  restaurant  chain  represented 
that  its  whole  line  of  thin  crust  pizzas  were  low  fat, 
when  only  two  of  eight  pizzas  met  acceptable  limits 
for  low  fat  claims);  Haagen-Dazs  Company.  Inc., 
FTC  Docket  No.  C-3582  (consent  order  June  7, 
1995)  (complaint  alleged  that  respondent 
represented  that  its  entire  line  of  frozen  yogurt  was 
96%  fot  free  when  only  certain  flavors  were  98% 
fat  free). 

'  "The  word  "parts"  is  used  in  its  general  sense 
throughout  this  enforcement  policy  statement  to 
refer  to  all  physical  inputs  into  a  product,  including 
but  not  limited  to  subassemblies,  components, 
parts,  or  material*. 


A.  Site  of  Final  Assembly  or  Processing 

The  consumer  p>erception  evidence 
available  to  the  Commission  indicates 
that  the  country  in  which  a  product  is 
put  together  or  completed  is  highly 
significant  to  consumers  in  evaluating 
where  the  product  is  "made."  Thus, 
regardless  of  the  extent  of  a  product's 
other  U.S.  parts  or  processing,  in  order 
to  be  considered  all  or  virtually  all  made 
in  the  United  States,  it  is  a  prerequisite 
that  the  product  have  been  last 
"substantially  transformed"  in  the 
United  States,  as  that  term  is  used  by 
the  U.S.  Customs  Service  "  i.e.,  the 
product  should  not  be  required  to  be 
marked  "made  in  [foreign  country]" 
under  19  U.S.C.  1304."'  Furthermore, 
even  where  a  product  is  last 
substantially  transformed  in  the  United 
States,  if  the  product  is  thereafter 
assembled  or  processed  (beyond  de 
minimis  finishing  processes)  outside  the 
United  States,  the  Commission  is 
unlikely  to  consider  that  product  to  be 
all  or  virtually  all  made  in  the  United 
States.  For  example,  were  a  product  to 
be  manufactured  primarily  in  the 
United  States  (and  last  substantially 
transformed  there)  but  sent  to  Canada  or 
Mexico  for  final  assembly,  any  U.S. 
origin  claim  should  be  qualified  to 
disclose  the  assembly  that  took  place 
outside  the  United  States. 

B.  Proportion  of  U.S.  Manufacturing 
Costs 

Assuming  the  product  is  put  together 
or  otherwise  completed  in  the  United 
States,  the  Commission  will  also 
examine  the  percentage  of  the  total  cost 
of  manufectiuing  the  product  that  is 
attributable  to  U.S.  costs  (i.e.,  U.S.  parts 
and  processing)  and  to  foreign  costs.  "^ 
Where  the  percentage  of  foreign  content 
is  very  low,  of  course,  it  is  more  likely 
that  the  Commission  will  consider  the 


■■'It  is  conceivable,  for  example,  that 
occasionally  a  product  imported  into  the  United 
States  could  have  a  very  high  proportion  of  its 
manufacturing  costs  be  U.S.  costs,  but  is 
nonetheless  not  considered  by  the  U.S.  Customs 
Service  to  have  been  last  substantially  transformed 
in  the  United  Stales.  In  such  cases,  the  product 
would  be  required  to  be  marked  with  a  foreign 
country  of  origin  and  an  unqualified  U.S.  origin 
claim  could  not  appropriately  be  made  for  the 
product. 

"*ln  calculating  manufacturing  costs, 
manufacturers  should  ordinarily  use  as  their 
measure  the  cost  of  goods  sold  or  finished  goods 
inventory  cost  as  those  terms  are  used  in 
accordance  with  generally  accepted  accounting 
principles.  Such  costs  will  generally  include  (and 
be  limited  to)  the  cost  of  manufacturing  material*, 
direct  manufacturing  labor,  and  manufacturing 
overhead.  Marketers  should  also  note  the 
admonishment  below  that,  in  determining  the 
percentage  of  U.S.  content,  they  should  look  far 
enough  back  in  the  manufacturing  process  that  a 
reasonable  marketer  would  expect  that  it  had 
accounted  for  any  significant  foreign  content. 
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product  all  or  virtually  all  made  in  the 
United  States.  Nonetheless,  there  is  not 
a  fixed  point  for  all  products  at  which 
they  suddenly  become  "all  or  virtually 
all"  made  in  the  United  States.  Rather, 
the  Commission  will  conduct  this 
inquiry  on  a  case-by-case  basis, 
balancing  the  proportion  of  U.S. 
manufacturing  costs  along  with  the 
other  factors  discussed  herein,  and 
taking  into  account  the  nature  of  the 
product  and  consumers'  expectations  in 
determining  whether  an  enforcement 
action  is  warranted.  Where,  for  example, 
a  product  has  an  extremely  high  amount 
of  U.S.  content,  any  potential  deception 
resulting  from  an  unqualified  "Made  in 
USA"  claim  is  likely  to  be  very  limited, 
and  therefore  the  costs  of  bringing  an 
enforcement  action  challenging  such  a 
claim  are  likely  to  substantially 
outweigh  any  benefit  that  might  accrue 
to  consumers  and  competition. 

C.  Remoteness  of  Foreign  Content 

Finally,  in  evaluating  whether  any 
foreign  content  is  significant  enough  to 
prevent  a  product  fi^m  being 
considered  all  or  virtually  all  made  in 
the  United  States,  the  Commission  will 
look  not  only  to  the  percentage  of  the 
cost  of  the  product  that  the  foreign 
content  represents,  but  will  also 
consider  how  far  removed  from  the 
finished  product  the  foreign  content  is. 
As  a  general  rule,  in  determining  the 
percentage  of  U.S.  content  in  its 
product,  a  marketer  should  look  far 
enough  back  in  the  manufacturing 
process  that  a  reasonable  marketer 
would  expect  that  it  had  accounted  for 
any  significant  foreign  content.  In  other 
words,  a  manufacturer  who  buys  a 
component  from  a  U.S.  supplier,  which 
component  is  in  turn  made  up  of  other 
parts  or  materials,  may  not  simply 
assume  that  the  component  is  100% 
U.S.  made,  but  should  inquire  of  the 
supplier  as  to  the  percentage  of  U.S. 
content  in  the  component."'  Foreign 


' "  For  example,  assume  that  a  company 
jnanufactures  lawn  mowers  in  its  U.S.  plant, 
making  most  of  the  parts  (housing,  blade,  handle, 
etc.)  itself  from  U.S.  materials.  The  engine,  which 
constitutes  50%  of  the  total  cost  of  manufacturing 
the  lawn  mower,  is  bought  from  a  U.S.  supplier, 
which,  the  lawn  mower  manufacturer  knows, 
assembles  the  engine  in  a  U.S.  factory.  Although 
most  of  the  parU  and  the  final  assembly  of  the  lawn 
mower  are  of  U.S.  origin  and  the  engine  is 
assembled  in  the  United  States,  the  lawn  mower 
will  not  necessarily  be  considered  all  or  virtually 
all  made  in  the  United  States.  This  is  because  the 
engine  itself  is  made  up  of  various  parts  that  may 
be  imported  and  that  may  constitute  a  significant 
percentage  of  the  total  cost  of  manufacturing  the 
lawn  mower.  Thus,  before  labeling  its  lawn  mower 
"Made  in  USA,"  the  manufacturer  should  look  to 
Its  engine  supplier  for  more  specific  information  as 
to  the  engines  origin.  For  instance,  were  foreign 
parts  to  constitute  60%  of  the  cost  of  producing  the 
engine,  then  the  lawn  mower  would  conuin  a  total 


content  that  is  incorporated  further  back 
in  the  manufacturing  process,  however, 
will  oftey  be  less  significant  to 
consumers  than  that  which  constitutes  a 
direct  input  into  the  finished  product. 
For  example,  in  the  context  of  a 
complex  product,  such  as  a  computer,  it 
is  likely  to  be  insignificant  that 
imported  steel  is  used  in  making  one 
part  of  a  single  component  (e.g.,  the 
frame  of  the  floppy  drive).  This  is 
because  the  steel  in  such  a  case  is  likely 
to  constitute  a  very  small  portion  of  the 
total  cost  of  the  computer,  and  because 
consumers  purchasing  a  computer  are 
likely,  if  they  are  concerned  about  the 
origin  of  the  product,  to  be  concerned 
with  the  origin  of  the  more  immediate 
inputs  (floppy  drive,  hard  drive,  CPU, 
keyboard,  etc.)  and  perhaps  the  parts 
that,  in  turn,  make  up  those  inputs. 
Constuners  are  less  likely  to  have  in 
mind  materials,  such  as  the  steel,  that 
are  several  steps  back  in  the 
manufacturing  process.  By  contrast,  in 
the  context  of  a  product  such  as  a  pipe 
or  a  wrench  for  which  steel  constitutes 
a  more  direct  and  significant  input,  the 
fact  that  the  steel  is  imported  is  likely 
to  be  a  significant  factor  in  evaluating 
whether  the  finished  product  is  all  or 
virtually  all  made  in  the  United  States. 
Thus,  in  some  circimistances,  there  may 
be  inputs  one  or  two  steps  back  in  the 
manufacturing  process  that  are  foreign 
and  there  may  be  other  foreign  inputs 
that  are  much  further  back  in  the 
manufacturing  process.  Those  foreign 
inputs  far  removed  bom  the  finished 
product,  if  not  significant,  are  unlikely 
to  be  as  important  to  consumers  and 
change  the  nature  of  what  otherwise 
would  be  considered  a  domestic 
product. 

In  this  analysis,  raw  materials ' '«  are 
neither  automatically  included  nor 
automatically  excluded  in  the 
evaluation  of  whether  a  product  is  all  or 
virtually  all  made  in  the  United  States, 
histead,  whether  a  product  whose  other 
parts  and  processing  are  of  U.S.  origin 
would  not  be  considered  all  or  virtually 
all  made  in  the  United  States  because 
the  product  incorporated  imported  raw 
materials  depends  (as  would  be  the  case 
with  any  other  input)  on  what 
percenUge  of  the  cost  of  the  product  the 
raw  materials  constitute  and  how  far 
removed  from  the  finished  product  the 
raw  materials  are."'  Thus,  were  the 


of  at  least  30%  foreign  content,  and  an  unqualified 
"Made  in  USA"  label  would  be  inappropriate. 

'  '*For  purposes  of  this  Enforcement  Policy 
Statement,  the  Commission  considers  raw  materials 
to  be  producU  such  as  minerals,  planu  or  animals 
that  are  processed  no  more  than  necessary  for 
ordinary  transportation. 

'"In  addition,  because  raw  materials,  unlike 
manufactured  inputs,  may  be  inherently 


gold  in  a  gold  ring,  or  the  clay  used  to 
make  a  ceramic  tile,  imported,  an 
unqualified  "Made  in  USA"  claim  for 
the  ring  or  tile  would  likely  be 
inappropriate."*  This  is  both  because  of 
the  significant  value  the  gold  and  the 
clay  are  likely  to  represent  relative  to 
the  finished  product  and  because  the 
gold  and  the  clay  are  only  one  step  back 
from  the  finished  articles  and  are 
integral  componenU  of  those  articles.  H^ 
contrast  were  the  plasUc  in  the  plasUc 
case  of  a  clock  radio  that  was  otherwise 
all  or  virtually  all  made  in  the  United 
States  foimd  to  have  been  made  bom 
imported  petroleum,  the  petroleum  is 
far  enough  removed  from,  and  an 
insignificant  enough  input  into,  the 
finished  product  that  it  would 
nonetheless  likely  be  appropriate  to 
label  the  clock  radio  with  an 
unqualified  U.S.  origin  claim. 

V.  Qualiiying  U.S.  Origin  CUinis 

A.  Qualified  U.S.  Origin  Qaims 
Generally 

Where  a  product  is  not  all  or  virtually 
all  made  in  the  United  States,  any  claim 
of  U.S.  origin  should  be  adequately 
qualified  to  avoid  consumer  deception 
about  the  presence  or  amount  of  foreign 
content.  In  order  to  be  effective,  any 
qualifications  or  disclosures  should  be 
sufficiently  clear,  prominent,  and 
understandable  to  prevent  deception. 
Clarity  of  language,  prominence  of  type 
size  and  style,  proximity  to  the  claim 
being  qualified,  and  an  absence  of 
contrary  claims  that  could  tmdercut  the 
effectiveness  of  the  qualification  will 
maximize  the  likelihood  that  the 
qualifications  and  disclosures  are 
appropriately  clear  and  prominent 


unavailable  in  the  United  States,  the  Commi**iaa 
will  also  look  at  whether  or  not  the  raw  material 
is  indigenous  to  the  United  States,  or  available  in 
commercially  significant  quantities.  In  cases  where 
the  material  is  not  found  or  grown  in  the  United 
States,  consumers  are  likely  to  understand  that  a 
"Made  in  USA"  claim  on  a  product  that 
incorporates  such  materials  (e.g.,  vanilla  ic*  cream 
that  uses  vanilla  beans,  which,  the  Commission 
undersunds,  are  not  grown  in  the  United  Stales) 
means  that  all  or  virtually  all  of  the  product,  except 
for  those  materials  not  available  here,  originated  in 
the  United  Stales.  Nonetheless,  even  whei^  a  raw 
material  is  nonindigenous  to  the  United  States,  if 
that  imported  material  constitutes  the  whole  or 
essence  of  the  finished  product  (e.g..  the  rubber  in 
a  rubber  ball  or  the  coffee  beans  in  ground  coffee), 
it  would  likely  mislead  consumers  to  label  the  final 
product  with  an  unqualified  "Made  in  USA"  claim, 

.' "  Nonetheless,  in  these  examples,  other, 
qualified  claims  could  be  used  to  identify  truthfully 
the  domestic  processing  that  took  place.  For 
example,  if  the  gold  ring  was  designed  and 
fabricated  in  the  United  States,  the  manufacturer 
could  say  that  (e.g.,  "designed  and  fabricated  in 
U.S.  with  14K  imported  gold").  Similarly,  if  the 
ceramic  tile  were  manufactured  in  the  United  Sute* 
from  imported  clay,  the  manufacturer  could 
indicate  that  as  well. 


63770 


Federal  Register  /Vol.  62,  No.  231  /  Tuesday.  December  2,  1997  /  Notices 


Within  these  guidelines,  the  form  the 
qualified  claim  takes  is  up  to  the 
marketer.  A  marketer  may  make  any 
qualified  claim  about  the  U.S.  content  of 
its  products  as  long  as  the  claim  is 
truthful  and  substantiated.  Qualified 
claims,  for  example,  may  be  general, 
indicating  simply  the  existence  of 
unspecified  foreign  content  (e.g..  "Made 
in  USA  of  U.S.  and  imported  parts")  or 
they  may  be  specific,  indicating  the 
amount  of  U.S.  content  (e.g.,  "60%  U.S. 
content"),  the  parts  or  outerials  that  are 
imported  (e.g.,  "Made  in  USA  from 
imported  leather"),  or  the  particular 
foreign  country  from  which  the  parts 
come  ("Made  in  USA  from  French 
components"). "' 

Wnere  a  qualified  claim  takes  the 
form  of  a  general  U.S.  origin  claim 
accompanied  by  qualifying  information 
about  foreign  content  (e.g.,  "Made  in 
USA  of  U.S.  and  imported  parts"  or 
"Manufactured  in  U.S.  with  Indonesian 
materials"),  the  Commission  believes 
that  consumers  are  likely  to  understand 
such  a  claim  to  mean  that,  whatever 
foreign  materials  or  parts  the  product 
contains,  the  last  assembly,  processing, 
or  finishing  of  the  product  occurred  in 
the  United  States.  Marketers  therefore 
should  avoid  using  such  claims  unless 
they  can  substantiate  that  this  is  the 
case  for  their  products.  In  particular, 
such  claims  should  only  be  made  where 
the  product  was  last  substantially 
transformed  in  the  United  States.  Where 
a  product  was  last  substantially 
transformed  abroad,  and  is  therefore 
required  by  the  U.S.  Customs  Service  to 
be  labeled  "Made  in  [foreign  country]," 
it  would  be  inappropriate,  and 
confusing,  to  use  a  claim  such  as  "Made 
in  USA  of  U.S.  and  imported  parts."  '» 


'  '*  These  examples  are  intended  to  be  illustrative, 
not  exhaustive;  they  do  not  represent  the  only 
claims  or  disclosures  that  would  be  permissible 
under  Section  5  of  the  FTC  Act.  As  indicated, 
however,  qualified  claims,  like  any  claim,  should  be 
truthful  and  substantiated  and  should  not  overstate 
the  U.S.  content  of  a  product.  For  example,  it  would 
be  inappropriate  for  a  marketer  to  represent  that  a 
product  was  "Made  in  U.S.  of  U.S.  and  imported 
parts"  if  the  overwhelming  majority  of  the  parts 
«m«  imported  and  only  a  single,  insignificant  part 
«vas  manufactured  in  the  United  States:  a  more 
appropriate  claim  would  be  "Made  in  U.S.  of 
imported  parts." 

'^On  the  other  hand,  that  the  last  substantial 
transformation  of  the  product  takes  place  in  the 
United  States  may  not  alone  be  sufficient  to 
substantiate  such  a  claim.  For  example,  under  the 
rulings  of  the  U.S.  Customs  Service,  a  disposable 
razor  is  considered  to  have  been  last  substantially 
tlMM formed  where  its  blade  is  made,  even  if  it  is 
tiMnafter  assembled  in  another  country.  Thus,  a 
disposable  razor  that  is  assembled  in  Mexico  with 
a  U.S.-made  blade  and  other  parts  of  various  origins 
would  be  considered  to  have  been  last  substantially 
transformed  in  the  United  States  and  would  not 
have  to  beer  a  foreign  country.of-origin  marking. 
Nooelbelen.  because  the  final  assembly  of  the  razor 
occurs  abroad,  it  would  be  inappropriate  to  label 


B.  Claims  About  Specific  Processes  or 
Parts 

Regardless  of  whether  a  product  as  a 
whole  is  all  or  virtually  all  made  in  the 
United  States,  a  marketer  may  make  a 
claim  that  a  particular  manufocturing  or 
other  process  was  performed  in  the 
United  States,  or  that  a  particular  part 
was  manufactured  in  the  United  States, 
provided  that  the  claim  is  truthful  and 
substantiated  and  that  reasonable 
consimiers  would  understand  the  claim 
to  refer  to  a  specific  pnKess  or  part  and 
not  to  the  general  manufacture  of  the 
product.  This  category  would  include 
claims  such  as  that  a  product  is 
"designed"  or  "painted"  or  "written"  in 
the  United  States  or  that  a  specific  part, 
e.g.,  the  picture  tube  in  a  television,  is 
made  in  the  United  States  (even  if  the 
other  parts  of  the  television  are  not). 
Although  such  claims  do  not  expressly 
disclose  that  the  products  contain 
foreign  content,  the  Commission 
believes  that  they  are  normally  likely  to 
be  specific  enough  so  as  not  to  convey 
a  general  claim  of  U.S.  origin.  More 
general  terms,  however,  such  as  that  a 
product  is,  for  example,  "produced,"  or 
"manufectiued"  in  the  United  States, 
are  likely  to  require  further  qualification 
where  they  are  used  to  describe  a 
product  that  is  not  all  or  virtually  all 
made  in  the  United  States.  Such  terms 
are  unlikely  to  convey  to  consumers  a 
message  limited  to  a  particular  process 
performed,  or  part  manufactured,  in  the 
United  States.  Rather,  they  are  likely  to 
be  understood  by  consumers  as 
synonymous  with  "Made  in  USA"  and 
therefore  as  unqualified  U.S.  origin 
claims. 

The  Commission  further  concludes 
that,  in  many  instances,  it  will  be 
appropriate  for  marketers  to  label  or 
advertise  a  product  as  "Assembled  in 
the  United  States"  without  further 
qualification.  Because  "assembly" 
potentially  describes  a  wide  range  of 
processes,  however,  from  simple 
"screwdriver"  operations  at  the  very 
end  of  the  manufacturing  process  to  the 
construction  of  a  complex,  finished  item 
from  basic  materials,  the  use  of  this  term 
may,  in  some  circumstances,  be 
confusing  or  misleading  to  consumers. 
To  avoid  possible  deception, 
"Assembled  in  USA"  claims  should  be 
limited  to  those  instances  where  the 
product  has  undergone  its  principal 
assembly  in  the  United  States  and  that 
assembly  is  substantial.  In  addition,  a 


the  razor  "Made  in  U.S.  of  U.S.  and  imported 
parts."  It  would,  however,  likely  be  appropriate  to 
label  the  razor  "Assembled  in  Mexico  with  U.S.- 
made  blade,"  "Blade  made  in  United  States,  razor 
assembled  in  Mexico"  or  "Assembled  in  Mexico 
with  U.S.  and  imported  parts." 


product  should  be  last  substantially 
transformed  in  the  United  States  to 
properly  use  an  "Assembled  in  USA" 
claim.  This  requirement  ensures  against 
potentially  contradictory  claims,  i.e.,  a 
product  claiming  to  be  "Assembled  in 
USA"  while  simultaneously  being 
marked  as  "Made  in  [foreign  country)." 
In  many  instances,  this  requirement  will 
also  be  a  minimum  guarantee  that  the 
U.S.  assembly  operations  are 
substantial. 

C.  Comparative  Claims 

U.S.  origin  claims  that  contain  a 
comparative  statement  (e.g.,  "More  U.S. 
content  than  our  competitor")  may  be 
made  as  long  as  the  claims  are  truthful 
and  substantiated.  Where  this  is  so,  the 
Commission  believes  that  comparative 
U.S.  origin  claims  are  unlikely  to  be 
deceptive  even  where  an  unqualified 
U.S.  origin  claim  would  be 
inappropriate.  Comparative  claims, 
however,  should  be  presented  in  a 
manner  that  makes  the  basis  for  the 
comparison  clear  (e.g.,  whether  the 
comparison  is  being  made  to  another 
leading  brand  or  to  a  previous  version 
of  the  same  product).  Moreover, 
comp>arative  claims  should  not  be  used 
in  a  manner  that,  directly  or  by 
implication,  exaggerates  the  amount  of 
U.S.  content  in  the  product,  and  should 
be  based  on  a  meaningful  difference  in 
U.S.  content  between  the  compared 
products.  Thus,  a  comparative  U.S. 
origin  claim  is  likely  to  be  deceptive  if 
it  is  made  for  a  product  that  does  not 
have  a  significant  amount  of  U.S. 
content  or  does  not  have  significantly 
more  U.S.  content  than  the  product  to 
which  it  is  being  compared. 

D.  U.S.  Customs  Rules  and  Qualified 
and  Comparative  U.S.  Origin  Claims 

It  is  possible,  in  some  circumstances, 
for  marketers  to  make  certain  qualified 
or  comparative  U.S.  origin  claims 
(including  claims  such  as  that  the 
product  contains  a  particular  amount  of 
U.S.  content,  certain  claims  about  the 
U.S.  origin  of  specific  processes  or  parts,- 
and  certain  comparative  claims]  even 
for  products  that  are  last  substantially 
transformed  abroad  and  which  therefore 
must  be  marked  with  a  foreign  country 
of  origin.  In  making  such  claims, 
however,  marketers  are  advised  to  take 
care  to  follow  the  requirements  set  forth 
by  the  U.S.  Customs  Service  and  to 
ensure,  for  purposes  of  section  5  of  the 
FTC  Act,  that  the  claim  does  not 
deceptively  suggest  that  the  product  is 
made  with  a  greater  amount  of  U.S. 
parts  or  processing  than  is  in  fact  the 
case. 

In  looking  at  the  interaction  between 
the  requiremtots  for  qualified  and 
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comparative  U.S.  origin  claims  and 
those  for  foreign  origin  marking,  the 
analysis  is  slightly  different  for 
advertising  and  for  labeling.  This  is  a 
result  of  the  fact  that  the  Tariff  Act 
requires  foreign  origin  markings  on 
articles  or  their  containers,  but  does  not 
govern  claims  in  advertising  or  other 
promotional  materials. 

Thus,  on  a  product  label,  where  the 
Tariff  Act  requires  that  the  product  be 
marked  with  a  foreign  country  of  origin. 
Customs  regulations  permit  indications 
of  U.S.  origin  only  when  the  foreign 
country  of  origin  appears  in  close 
proximity  and  is  at  least  of  comparable 
size. '2'  As  a  result,  under  Customs 
regulations,  a  product  may,  for  example, 
be  properly  marked  "Made  in 
Switzeriand,  finished  in  U.S."  or  "Made 
in  France  with  U.S.  parts."  but  it  may 
not  simply  be  labeled  "Finished  in 
U.S."  or  "Made  with  U.S.  parts"  if  it  is 
deemed  to  be  of  foreien  origin. 

In  advertising  or  other  promotional 
materials,  the  Tariff  Act  does  not  require 
that  foreign  origin  be  indicated.  The 
Commission  recognizes  that  it  may  be 
possible  to  make  a  U.S.  origin  claim  in 
advertising  or  promotional  materials 
that  is  sufficiently  specific  or  limited 
that  it  does  not  require  an 
accompanying  statement  of  foreign 
manufactiu^  in  order  to  avoid 
conveying  a  broader  and 
unsubstantiated  meaning  to  consumers. 

'"  19  CFR  134.46.  Specifically,  this  provision 
provides  thai: 

"In  any  case  in  which  the  word*  "United  States  ' 
or  -American.'  the  letlors  U.S.A..  any  variaUon  of 
such  words  or  letters,  or  the  name  of  any  city  or 
locality  in  the  United  States,  or  the  name  of  any 
foreign  country  or  locality  other  than  the  country 
or  locality  in  which  the  article  was  manufactured 
or  produced  appear  on  an  imported  article  or  iu 
container,  and  those  words,  letters  or  names  may 
mislead  or  deceive  the  ulUmate  purchaser  as  to  the 
actual  country  of  origin  of  the  article,  there  shall 
appev.  legibly  and  permanently,  in  close  proximity 
to  such  words,  letters  or  name,  and  in  at  least  a 
comparable  size,  the  name  of  the  country  of  origin 
preceded  by  Made  in.'  'Product  of.'  or  other  words 
of  similar  meaning." 

In  a  Federal  Rogiatar  notice  announcing 
amendmenu  to  this  provUion,  the  Customs  Service 
indicated  that,  where  a  product  has  a  foreign  origin 
»ny  references  to  the  United  States  made  in  the 
context  of  a  sUlement  relating  to  any  aspect  of  the 
production  or  distribution  of  the  product  (e  g 
•Designed  in  USA."  "Made  for  XYZ  Corporation 
California,  U.S.A.."  or  "Distributed  by  ABC,  Inc 
Colorado.  USA  ")  would  be  considered  misl^iiig 
to  the  ulUmate  purchaser  and  would  require  foreign 
country-of.origin  marking  in  accordance  with  the 
above  proviaion.  62  PR  44211. 442213  (Aua.  20 
1997).  ^ 


Whether  a  nominally  specific  or  limited 
claim  will  in  fact  be  interpreted  by 
consumers  in  a  limited  matter  is  likely 
to  depend  on  the  coimotations  of  the 
particular  representation  being  made 
(e.g.,  "finished"  may  be  perceived  as 
having  a  more  general  meaning  than 
"painted")  and  the  context  in  which  it 
appears.  Marketers  who  wish  to  make 
U.S.  origin  claims  in  advertising  or 
other  promotional  materials  without  an 
express  disclosure  of  foreign 
manufacture  for  products  that  are 
required  by  Customs  to  be  marked  with 
a  foreign  country  of  origin  should  be 
aware  that  consumers  may  believe  the 
literal  U.S.  origin  statement  is  implying 
a  broader  meaning  and  a  lai:ger  amount 
of  U.S.  content  than  expressly 
represented.  Marketers  are  required  to 
substantiate  implied,  as  well  express, 
material  claims  that  consumers  acting 
reasonably  in  the  circumstances  take 
from  the  representations.  Therefore,  the 
Commission  encourages  marketers, 
where  a  foreign-origin  marking  is 
required  by  Customs  on  the  product 
itself,  to  include  in  any  qualified  or 
comparative  U.S.  origin  claim  a  clear, 
conspicuous,  and  understandable 
disclosure  of  foreign  manufacture. 

By  direction  of  the  Commission. 
OonaM  S.  Clark, 
Secretary. 


CoBcurring  Statement  of  Comiiiiasioner 
RoM»e  B.  Starek.  m,  Regarding 
EnfiDicement  Policy  SUtement  od  U.S. 
Origin  Qaims 

File  No.  P8&-42ig 

Today  the  Commission  restores  the 
"Made  in  USA"  standard  to  the  highly 
demanding  level  that  we  affirmed  in 
1994.  The  Commission's  action 
reinstates  the  longstanding  principle 
that  an  unqualified  U.S.  origin  claim  is 
a  claim  that  the  product  is  made  entirely 
in  the  United  States  except  for  a  de 
minimis  or  negligible  amount  of  foreign 
content.  By  explaining  the  factors  that 
the  Commission  will  consider  in 
assessing  whether  an  unqualified  "Made 
in  USA"  claim  is  deceptive,  and 
whether  the  public  interest  warrants 
enforcement  action,  the  Policy 
Statement  provides  guidance  that 
should  reduce  the  costs  of  making 
"Made  in  USA"  claims  that  comply 
with  Section  5  of  the  FTC  Act.  The 
current  state  otconsumer  perception 


and  the  benefits  and  costs  of  various 
"Made  in  USA"  standards  have  been 
exhaustively  investigated.  With  Uie 
issuance  of  this  Policy  Statement,  I 
expect  to  see  the  traditional  "Made  in 
USA"  standard  enforced,  now  that  we 
no  longer  labor  under  the  self-imposed 
moratorium  that  consumed  several  years 
while  we  explored  various  policy 
options. 

The  broad  review  initiated  by  a 
majority  of  the  Commission  in  1995 
produced  a  reasonable  alternative 
approach  based  on  copy  test  evidence 
showing  that  significant  minorities  of 
consumers  took  contradictory  meanings 
from  unqualified  "Made  in  USA" 
claims.  As  I  stated  when  we  proposed 
the  Guides  for  comment,  the 
"substantially  all"  standard  created  by 
the  Guides  appeared  to  stiike  tiie  correct 
balance  between  contradictory 
consumer  understandings  of  "Made  in 
USA"  so  as  to  minimize  overall 
consumer  injury  from  deception. 
Today's  action  illustrates  the  value  of 
seeking  public  comment  when  the 
Commission  elects  to  fashion  a 
compromise  through  an  expansive 
review  similar  to  a  rulemaking,  rather 
than  base  its  findings  of  deception  on 
evidence  and  interpretations  tested 
during  litigation  and  the  pursuit  of 
negotiated  orders. 

Intense  public  interest  in  "Made  in 
USA"  claims  inspired  more  individual 
consumer  comments  than  we  have 
received  in  almost  any  other  comment 
period  during  my  tenure  at  die 
Commission.  These  comments — ^which 
demonstrate  that  consumers  who 
believe  that  "Made  in  USA"  means  all 
or  virtually  all  made  in  the  United 
States  are  highly  motivated  to  act  on 
thefr  belief— justify  redrawing  the 
balance  that  the  proposed  Guides 
attempted  to  strike.  These  consumers 
want  to  be  able  to  rely  on  a  simple  and 
clear  standard,  and  their  awareness  of 
the  globalization  of  the  economy 
evidentiy  has  not  changed  their  beliefa 
about  domestic  origin  claims.  The 
Policy  Statement  also  wisely  confines 
the  Commission's  guidance  to  general 
principles  and,  as  I  dearly  prefer,  leaves 
for  case-by-case  resolution  more 
complex  issues  that  may  turn  on 
variations  in  claims  and  products. 

[PR  Doc.  97-31531  FUed  12-l-«7;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
RIN  1850-ZA01 

21  St  Century  Community  Learning 
Centers  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priorities. 

summary:  The  Secretary  aiuwunces 
priorities  for  the  21st  Century 
Community  Learning  Centers  Program, 
administered  by  the  Office  of 
Educational  Research  and  Improvement 
(OERI).  The  Secretary  may  use  these 
priorities  in  fiscal  year  1998  and 
subsequent  years.  The  Secretary  takes 
this  action  to  focus  Federal  assistance 
on  stimulating  and  expanding 
significant  learning  programs  available 
to  children  and  youth  beyond  regular 
school  hours.  The  absolute  priority  is 
also  designed  to  enstire  wide  and 
effective  use  of  program  funds  to 
support  centers  that  provide  expanded 
learning  opportunities  for  children  and 
youth  in  a  safe  and  drug-free 
environment,  and  to  engage  the  support 
of  citizens  in  those  efforts.  Two 
com[>etitive  priorities  concern  serving 
early  adolescents  and  middle  school 
students  and  services  related  to  core 
academic  subjects. 
DATES:  These  priorities  take  effect 
January  2,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  J.  Mitchell  or  Amanda  Clybum, 
U.S.  E)epartment  of  Education,  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue,  NW,  Room  504, 
Washington,  DC  20208-5644.  E-mail 
addresses  are: 

carol j. mitchellded.gov  or 

amflnHa clybumOed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday.  Individuals  with  disabilities 
may  obtain  this  document  in  alternate 
formats  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  either  contact  person  listed  in 
the  preceding  paragraph. 
SUPPtfMENTARY  INFORMATION:  The  2 1st 
Century  Community  Learning  Centers 
Act  authorizes  the  Secretary  to  award 
grants  to  rural  and  inner-city  public 
elementary  or  secondary  schools,  or 
consortia  of  those  schools,  to  enable 
them  to  plan,  implement,  or  expand 
projects  that  benefit  the  educational, 
health,  social  service,  cultural  and 
recreational  needs  of  a  rural  or  inner- 
city  community. 

A  Community  Learning  Center 
established  in  a  local  public  school  can. 


among  other  things,  be  a  stimulating, 
safe,  supervised  and  cost-effective  after- 
school,  weekend  or  sununer  haven  for 
children  and  youth — and  their  families. 
As  reported  in  the  recent  Department  of 
Education  (ED)  publication  "Keeping 
Schools  Open  as  Community  Learning 
Centers:  Extending  Learning  in  a  Safe, 
Drug-free  Environment  Before  and  After 
School,"  recent  research  shows  that  a 
stimulating  environment  of  this  type 
can  improve  thinking  and  language 
performance  of  participating  children 
and  youth.  Research  also  indicates  that 
these  programs  reduce  crime, 
delinquency,  and  victimization  of 
children  and  youth.  However,  although 
the  number  of  after-school  child  care 
programs  has  grown  over  the  last  20 
years,  there  are  still  far  too  few 
communities  that  offer  effective, 
organized  and  extended  opportunities 
for  learning  outside  the  regular  school 
day.  Of  the  49,000  before-  and  after- 
school  programs  available  in  the  United 
States  in  1991,  only  about  a  third  were 
housed  in  public  schools.  And,  for  in- 
school  and  out-of-school  care  programs, 
only  a  tiny  percent  served  older 
children  and  youth.  In  1995,  there  were 
23.5  million  school-age  children  with 
parents  in  the  workforce.  But  as  recently 
as  the  1993-94  school  year,  only  3.4 
percent  of  children  in  public  elementary 
and  combined  schools  were  enrolled  in 
any  of  the  estimated  18,000  before-  or 
after-school  programs  at  public  schools. 
Seventy  percent  of  all  public  elementary 
and  combined  schools  did  not  have 
before-  or  after-school  programs. 

The  needs  and  demands  are  clear:  a 
1994  survey  of  parents  found  that  56 
percent  think  that  many  parents  leave 
their  children  alone  too  much  after 
school,  and  a  1989  survey  of  school 
principals  found  that  84  percent  agreed 
that  there  is  a  need  for  before-  and  after- 
school  programs.  But  even  though  the 
number  of  after-school  programs  is 
growing,  the  demand  is  growing  faster, 
as  thousands  of  parents  who  currently 
care  for  their  children  during  the  day 
are  encouraged  to  enter  the  workforce. 

After-school  programs  are  well 
positioned  to  reduce  the  incidence  of 
drug  use  and  violence  and  their 
detrimental  effects  on  learning. 
Research  by  the  Federal  Bureau  of 
Investigation  indicates  that  the  hours 
between  3  and  6  p.m.  are  when  youth 
aged  12  to  17  are  most  at  risk  of 
committing  or  of  being  victims  of 
violent  acts.  After-school  programs 
located  at  Community  Learning  Centers 
will  give  youth  a  safe  and  supervised 
place  to  go  during  these  hours. 

The  absolute  priority  supports  centers 
that  have  a  goal  of  providing  learning 
opportunities  for  students  in  a  safe  and 


drug-free  environment.  For  example, 
before-  and  after-school  programs  can  be 
a  place  in  which  tutors  provide  reading 
help  to  younger  children  or  in  which 
mentors  guide  older  children  to  take 
challenging  mathematics  and  science 
courses  that  pave  the  way  to  college, 
and  help  them  succeed  in  those  courses. 
However,  programs  applying  for 
assistance  are  required  to  carry  out  at 
least  four  of  the  activities  listed  in 
section  10905  of  the  Elementary  and 
Secondary  Education  Act  (20  U.S.C. 
8245),  and  should  propose  an  array  of 
inclusive  and  supervised  services  that 
include  extended  learning  opportxmities 
(such  as  enriched  instruction,  tutoring 
OT  homework  help)  but  may  also  include 
safety  and  drug-abuse  prevention 
programs,  recreational,  musical  and 
artistic  activities;  and  opportunities  to 
use  advanced  technology,  particularly 
for  those  children  who  do  not  have 
access  to  computers  or 
telecommunications  at  home.  Although 
the  absolute  priority  requires  that 
children  and  youth  be  served, 
applicants  may  propose  projects  that 
also  serve  and  involve  other  members  of 
the  community. 

The  competitive  priorities  authorize 
ED  to  give  a  preference  to  applicants 
that  propose  to  serve  the  academic 
needs  of  participating  children  and 
youth.  These  can  include  services  that 
will  assist  students  who  need  additional 
support  to  master  reading  and  literacy 
skills,  both  by  directly  providing 
reading  services  as  well  as  tutoring  and 
mentoring  programs  in  supervised 
locations.  For  younger  children  who  are 
not  reading  as  well  as  they  should, 
Community  Learning  Centers  can 
provide  extended  time  in  which  to 
overcome  the  obstacles  that  have  in  the 
past  prevented  them  bom  becoming 
good  readers.  The  competitive  priorities 
will  also  encourage  schools  to  develop 
strategies  to  address  the  needs  of 
students  who  can  benefit  from 
additional  enrichment  or  challenge  in 
mathematics  or  science,  or  who  are  not 
performing  as  well  as  they  should. 
Community  learning  centers  can 
provide  extended  hours  for  students  to 
learn  and  review  basic  concepts  they 
may  have  missed  during  class,  to  delve 
deeper  into  a  more  challenging 
ciuriculum,  or  to  participate  in 
enjoyable  hands-on  activities  and 
experiments. 

Funding  of  particular  projects 
depends  on  the  availability  of  funds,  the 
priorities,  the  quality  of  the  applications 
received,  and  the  requirements  in  the 
law  for  equitable  representation 
nationally  and  within  States  of  rural  and 
inner-city  programs.  The  first  cycle  of 
awards  will  be  made  from  fiscal  year 


Federal  Register  /  VoJ.  62.  No.  231  /  Tuesday.  December  2.  1997  /  NoUces 


63775 


1998  funds.  If  applications  of  high 
quality  remain  unfunded,  additional 
awards  may  be  made  in  fiscal  year  1999 
or  future  fiscal  years,  pending 
availability  of  funds.  The  publication  of 
these  priorities  does  not  preclude  the 
Secretary  from  proposing  additional 
priorities,  nor  does  it  limit  the  Secretary 
to  funding  only  these  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

On  September  30, 1997,  the  Assistant 
Secretary  published  a  notice  of 
proposed  priorities  (NPP)  for  this 
program  in  the  Federal  Register  (62  FR 
51089-51091).  There  are  no  differences 
between  the  NPP  and  this  notice  of  final 
priorities. 

Analysis  of  Comments 

In  response  to  the  Assistant 
Secretary's  invitation  to  comment  on  the 
proposed  priorities,  eighteen  parties 
representing  concerned  individuals  and 
members  of  organizations  submitted 
comments.  An  analysis  of  the  conunents 
follows.  Major  issues  are  grouped 
according  to  subject  or  proposed 
priority.  Minor  editorial  changes— and 
comments  recommending  changes  the 
Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Population  to  be  Served 

Comments:  One  commenter  believed 
that  only  "at-risk"  students  were  to  be 
served  by  this  program  and  suggested 
that  ED  explain  more  clearly  that  all 
children  are  eligible  to  participate. 
However,  another  commenter  believed 
two  new  priorities  were  needed  to 
ensure  that  the  needs  are  met  for  (1) 
students  from  low-income  families  and 
(2)  students  considered  "at-risk." 

Discussion:  The  2l8t  Century 
Community  Learning  Centers  Act 
authorizes  the  Secretary  to  make  grants 
to  rural  and  inner-city  public 
elementary  and  secondary  schools,  or 
consortia  of  those  schools.  The  term  "at- 
risk"  is  not  mentioned  in  the  legislation 
or  in  the  proposed  priorities,  but  it  is 
implied,  by  limiting  eligibility  to 
"rural"  or  "inner-city"  communities, 
that  the  program  will  provide  services  to 
high-needs  neighborhoods.  The 
legislation  is  also  clear  that  Centers 
must  be  open  to  all  the  members  of  the 
community.  The  Secretary  does  not 
believe  that  additional  priorities  need  to 
be  established  to  assist  students  in 
either  of  these  categories. 
Changes:  None. 

Eligible  Applicants  and  Collaboration 

Comments:  One  commenter  believed 
that  only  public  schools  and  public 
school  systems  were  eligible  to  carry  out 


programs  under  this  legislation  and 
desired  more  emphasis  on  non- 
traditional  service  providers  who  are 
not  part  of  the  public  school  system. 
Another  conunenter  believed  that 
existing  community-based  organizations 
that  have  played  a  leading  role  in 
providing  after-school  programs  should 
be  made  eligible  for  grants  under  this 
program.  Another  commenter  felt  that 
priority  should  be  given  to  projects  with 
a  set  category  of  community  partners 
and  a  built-in  governance  system  that 
allows  for  family  and  community 
decision  making  and.  involvement  in 
partnership  with  the  schools.  Several 
other  commenters  recommended 
specific  language  either  requiring  or 
giving  priority  to  community 
collaboration  projects. 

Discuss/on.- While  the  authorizing 
legislation  specifically  states  that  only 
rural  or  inner-city  public  elementary 
and  secondary  schools,  or  consortia  of 
those  schools,  are  eligible  to  receive  a 
grant  under  this  program,  it  also  states 
that  these  entities  "should  collaborate 
with  other  public  and  nonprofit 
agencies  and  organizations,  local 
businesses,  educational  entities  (such  as 
vocational  and  adult  education 
programs,  community  colleges,  and 
universities),  recreational,  cultural,  and 
other  community  and  human  service 
entities,  for  the  purpose  of  meeting  the 
needs  of,  and  expanding  the 
opportunities  available  to,  the  residents 
of  the  communities  served  by  such 
schools."  By  statute,  applications  must 
include  "a  description  of  the 
collaborative  efforts  to  be  undertaken  by 
community-based  organizations,  related 
public  agencies,  businesses,  or  other 
appropriate  organizations."  The  notice 
of  proposed  priorities  stated  that 
"although  the  proposed  absolute 
priority  requires  that  children  and  youth 
be  served,  applicants  may  propose 
projects  that  also  serve  and  involve 
other  members  of  the  community."  For 
instance,  community-based 
organizations  can,  under  this  statute, 
provide  youth  development  services 
within  the  public  schools. 
Changes:  None. 

Proposed  Competitive  Priority  1: 
Serving  Early  Adolescents  and  Middle- 
School  Students 

Comments:  One  conmienter  thought 
this  priority's  focus  would  come  too  late 
for  at-risk  children  between  the  ages  of 
7  and  11  and  fail  to  block  their 
downward  spiral.  Another  thought  that 
lowering  the  priority  age-range  to  at 
least  fourth  grade  was  necessary  for 
insuring  continuity  between  elementary 
and  middle-school.  A  third  commenter 
felt  lowering  the  range  to  pre- 


kindergarten  to  grade  3  would  be  more 
preferable. 

Discussion:  The  authorizing  statute 
provides  that  21st  Century  Community 
Learning  Centers  must  be  open  to  all 
children  in  irmer-city  and  rural 
neighborhoods  where  Centers  have  been 
established.  While  the  program  may 
ser^re  all  children,  statistics  show  that 
children  between  the  ages  of  12-17  are 
at-risk  of  committing  or  being  victims  of 
violent  acts  between  the  hours  of  3  p.m. 
and  6  p.m.,  and  that  available  after- 
school  programs  tend  to  serve  younger 
rather  than  older  children.  Therefore, 
the  Secretary  has  given  a  competitive 
priority  to  serving  the  early  adolescent 
population. 

Changes:  None. 

Proposed  Competitive  Priority  2: 
Assisting  in  Meeting  or  Exceeding  State 
and  Local  Standards  in  Core  Academic 
Subfects  Such  as  Reading.  Mathematics 
or  Science 

Comments:  Two  conunenters  thought 
this  priority  too  narrow  in  its  focus  on 
cognitive  competencies  and  should  be 
broadened  to  include  social,  physical, 
emotional  and  moral  competencies  as 
well. 

Discussion:  The  Secretary  recognizes 
the  importance  of  well-rounded 
programs  for  after-school  enrichment. 
The  authorizing  legislation  requires 
programs  to  offer  a  range  of  services  to 
benefit  members  of  the  community; 
these  services  can  include  social, 
physical,  nutritional  and  other 
activities.  Because  the  statute  does  not 
specifically  require  activities  that  focus 
on  academic  subjects,  the  Secretary 
believes  a  competitive  priority  is 
necessary  to  encourage  applications  for 
after-school  programs  that  will  offer 
enhanced  learning  opportunities,  help 
children  reach  or  exceed  State  and  local 
academic  standards,  and  provide  some 
continuity  between  the  school  day  and 
after-school  activities. 
Changes:  None. 

Duration  of  Services 

One  commenter  encouraged  ED  to 
give  priority  to  applications  that 
propose  year-round  programming. 

Discussion:  The  Secretary  believes  the 
quantity  and  scheduling  of  extended 
time  proposed  by  an  applicant  are 
matters  for  local  decision. 

Changes:  None. 

Measurable  Goals 

Comments:  One  commenter  believed 
that  an  application's  proposed 
measurable  goals  and  objectives  be 
made  a  priority  for  funding.  However, 
another  commenter  urged  ED  not  to 
hold  programs  to  an  expectation  of 
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showing  measurable  change.  The  latter 
commenter  noted  that  "effecting  such 
change  requires  complex, 
comprehensive,  intense  and  long  term 
interventions." 

Discussion:  Two  of  the  selection 
criteria  that  will  be  used  by  reviewers  to 
rate  applications  will  address  the  issue 
of  program  impact.  These  are  (under 
Quality  of  Project  Services)  the  "likely 
impact  of  the  services  to  be  provided  by 
the  proposed  project  on  the  intended 
recipients  of  those  services,"  and  (under 
Quality  of  Project  Evaluation)  the 
"extent  to  which  the  methods  of 
evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies."  In  addition  to  locally 
designed  evaluations  of  program  effects, 
the  Government  Performance  and 
Results  Act  requires  ED  to  develop 
j>erfonnance  indicators  for  the  21st 
Century  Community  Learning  Centers 
program  at  the  national  level. 

(Stanges:  None. 

PRIORITIES 

Abmlute  Priority:  Under  34  CFR 
75.105(c)(3),  the  Secretary  gives  an 
absolute  preference  to  applications  that 
meet  the  absolute  priority  in  the  next 
pmgltaph.  The  Secretary  funds  imder 
tUs  competition  only  applications  that 
meet  this  absolute  priority. 

Activities  to  Expand  Learning 
Opportunities 

The  Secretary  funds  only  those 
applications  for  21st  Century 
Community  Learning  Centers  grants  that 
include,  among  the  array  of  services 
required  and  authorized  by  the  statute, 
activities  that  offer  significant  expanded 
learning  opportunities  for  children  and 
youth  in  the  conununity  and  that 
contribute  to  reduced  drug  use  and 
violence.  

Competitive  Priorities:  Under  34  CFR 
75.105(c)(2)(i),  the  Secretary  gives 
preference  to  applications  that  meet  one 
or  both  of  the  two  competitive  priorities 
in  the  next  two  paragraphs.  The 
Secretary  awards  up  to  five  (5)  points 
for  each  competitive  priority  addressed 
in  an  application  (for  a  maximiun  of  10 
points  if  an  application  addresses  both 
competitive  priorities).  These  points  are 
in  addition  to  the  100  points  an 
application  may  earn  under  the 
selection  criteria  which  will  be 
published  in  the  application  package. 

(Competitive  Priority  1 — Projects  that 
propose  to  serve  early  adolescents  and 
middle-school  students. 

Competitive  Priority  2 — Projects 
designed  to  assist  students  to  meet  or 
exceed  State  and  local  standards  in  core 
academic  subjects  such  as  reading, 
mathematics  or  science,  as  appropriate 


to  the  needs  of  the  participating 
children. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Rqpster. 

Executive  Order  12866:  This  notice  of 
final  priorities  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
Under  the  terms  of  the  order  the 
Secretary  has  assessed  the  potential 
costs  and  benefits  of  this  regulatory 
action. 

The  potential  costs  associated  with 
the  notice  of  final  priorities  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
as  necessary  for  administering  this 
program  effectively  and  efficientiy. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  final 
priorities,  the  Secretary  has  determined 
that  the  benefits  of  the  priorities  justify 
the  costs. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  final  priorities 
without  impeding  the  effective  and 
efficient  administration  of  the  program. 

Summary  of  potential  costs  and 
benefits:  There  are  no  identified  costs 
associated  with  this  notice  of  final 
priorities.  Announcement  of  these 
priorities  will  not  result  in  costs  to  State 
and  local  governments  or  to  recipients 
of  grant  funds. 

Intergovemmmtal  Review:  This 
program  is  subject  to  the  requirements 
of  Executive  Order  12372  and  the 
regulations  in  34  CFR  Part  79.  The 
objective  of  the  Executive  order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengthened  federalism  by 
relying  on  processes  developed  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
financial  assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
Individuals  with  disabilities  may  obtain 
this  document  in  an  alternate  format 
(e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 


Education  documents  published  in  the 

Federal  Register,  in  text  or  portable 

document  format  (pdf)  on  the  World 

Wide  Web  at  either  of  the  following 

sites: 

http://ocfo.ed.gov/fedreg.htm 

http://www.ea.gov/news.html 

To  use  the  pdf  you  must  have  the  Adobe 

Acrobat  Reader  Program  with  Search, 

which  is  available  bee  at  either  of  the 

previous  sites.  If  you  have  questions 

about  using  the  pdf,  call  the  U.S. 

Government  Printing  Office  toll  free  at 

1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  free.  1-800-222-4922.  The 
documents  are  located  under  Option 
G^Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

Program  Authority:  20  U.S.C  8241-8247. 

Dated:  November  25, 1997. 
Ricky  T.  Takai. 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.287,  2l8t  Century  Community 
Learning  Centers  Program) 

(FR  Doc.  97-31567  Filed  12-1-S7;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.287] 

21st  Cantury  Community  Learning 
Canters;  Notice  inviting  applications 
for  new  aarards  for  fiscal  year  1998 

Purpose  of  Program:  The  21st  Century 
Commimity  Learning  Centers  Program 
was  established  by  Congress  to  award 
grants  to  rural  and  inner-city  public 
schools,  or  consortia  of  such  schools,  to 
enable  them  to  plan,  implement,  or 
expand  projects  that  benefit  the 
educational,  health,  social  services, 
cultural  and  recreational  needs  of  the 
community.  School-based  community 
learning  centers  can  provide  a  safe, 
drug-fr^,  supervised  and  cost-effective 
after-school,  weekend  or  summer  haven 
for  children,  youth  and  their  families. 

Eligible  Applicants:  Only  rural  or 
inner-city  public  elementary  or 
secondary  schools,  consortia  of  those 
schools,  or  LEAs  applying  on  their 
behalf,  are  eligible  to  receive  a  grant 
under  the  21st  Century  Community 
Learning  Centers  Program.  An  LEA  with 
many  interested  schools  is  encouraged 
to  submit  a  consortium  application  on 
their  behalf.  Applicants  must 
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demonstrate  that  they  meet  the  statutory 
program  purpose  as  being  either  a 
"rural"  or  "irmer-city"  school  or  a 
consortium  of  those  schools. 

Deadline  for  Transmittal  of 
Applications:  March  9. 1998 

Deadline  for  Intergovernmental 
Review:  May  8.  1998 

Applications  Available:  December  16, 
1997 

Available  Funds:  $40  million 

Estimated  Range  of  Awards: 
$35.000— $200,000  per  Center.  Awards 
to  consortia  or  LEAs  involving  multiple 
Centers  will  be  adjusted  to  reflect  the 
number  of  Centers  included. 

Estimated  Average  Size  of  Awards: 
$100,000  (per  Center) 

Estimated  Number  of  Awards:  200- 
300,  depending  on  how  many  awards 
will  assist  multiple  Centers. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Please  note  that  all  applicants  for  multi- 
year  awards  are  required  to  provide 
detailed  budget  information  for  the  total 
grant  period  requested.  The  Department 
will  negotiate  at  the  time  of  the  initial 
award  the  funding  levels  for  each  year 
of  the  grant  award. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Adminisdation  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79,  80,  81,  82,  85. 
and  86.  and  (b)  34  CFR  part  299,  General 
Provisions,  Elementary  and  Secondary 
Education  Act.  published  on  May  22. 
1997,  in  the  Federal  Register  (62  FR 
28247). 

Priorities:  The  priorities  in  the  notice 
of  final  priorities  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  apply  to  this 
competition.  In  addition,  the  Secretary 
gives  preference  to  applications  that 
meet  the  following  competitive  priority 
(34  CFR  75.105(c)(2)(ii)  and  34  CFR 
299.3(a)).  The  Secretary  selects  an 
application  that  meets  this  competitive 
priority  over  an  application  of 
comparable  merit  that  does  not  meet 
this  competitive  priority. 

Competitive  Priority— PTo]ects  that 
will  use  a  significant  portion  of  the 
program  funds  to  address  substantial 
problems  in  an  Empowerment  Zone, 
including  a  Supplemental 
Empowerment  Zone,  or  an  Enterprise 
Community  designated  by  Uie  United 
States  Department  of  Housing  and 
Urban  Development  or  the  Uruted  States 
Department  of  Agriculture. 

Note:  A  list  of  areas  that  have  been 
designated  as  Empowerment  Zones  and 
Enterprise  Communities  is  published  as  an 
appendix  to  tliis  notice. 


SUPPt^MENTARY  INFORMATION:  The  2l8t 
Century  Community  Learning  Centers 
Program  is  authorized  under  Tide  X 
Part  I  (20  use  8241)  of  the  Elementary 
and  Secondary  Education  Act.  Grantees 
under  this  program  are  required  to  carry 
out  at  least  foiu  of  the  activities  listed 
in  section  10905  of  die  Elementary  and 
Secondary  Education  Act  (20  USC 
8245).  as  listed  below: 

(1)  Literacy  education  programs: 

(2)  Senior  citizen  programs; 

(3)  Children's  day  care  services; 

(4)  Integrated  education,  health,  social 
service,  recreational,  or  cultural 
programs; 

(5)  Summer  and  weekend  school 
programs  in  conjunction  with  recreation 
prooams; 

(6)  Nutrition  and  health  programs; 

(7)  Expanded  library  service  hours  to 
serve  community  needs; 

(8)  Telecommunications  and 
technology  education  programs  for 
individuals  of  all  aees; 

(9)  Parenting  skiUs  education 
programs; 

(10)  Support  and  training  for  child 


day  care  providers; 

(11)  Employment  counseling,  training, 
and  placement: 

(12)  Services  for  individuals  who 
leave  school  before  graduating  from 
secondary  school,  regardless  of  the  age 
of  such  individual;  and 

(13)  Services  for  individuals  with 
disabilities. 

Applicants  should  propose  an  array  of 
inclusive  and  supervised  services  that 
include  extended  learning  opportunities 
(such  as  instructional  enrichment 
prc^grams,  tutoring,  or  homework 
assistance)  but  may  also  include 
recreational,  musical  and  artistic 
activities;  opportimities  to  use  advanced 
technology,  particularly  for  those 
children  who  do  not  have  access  to 
computers  or  telecommunications  at 
home,  or  safety  and  substance-abuse 
prevention  programs.  Grants  awarded 
under  this  program  may  be  used  to  plan, 
implement,  or  expand  community 
learning  centers. 

GEOGRAPHIC  mSTRIBUTION:  In  awarding 
grants,  the  Secretary  assiu^s  an 
equitable  distribution  of  assistance 
among  the  States,  among  urban  and 
rural  areas  of  a  State,  and  among  urban 
and  rural  areas  of  the  United  States. 

FOR  APPUCATIONS  OR  INFORMATION 
CONTACT: 

To  Obtain  an  Application  Package: 
Written  requests  should  be  mailed  to: 
Amanda  Clybum.  U.S.  Department  of 
Education,  Office  of  Educational 
Research  and  Improvement.  555  New 
Jersey  Ave..  NW.  Washington.  DC 
20208-5644.  Attii:  21st  Century  Center 


Learning  Centers.  Requests  mayalso  be 
e-mailed  to  Amanda  Clybum 
(amanda_clybum9ed.gov)  or  Coxed  to 
(202) 219-2198. 

FOR  FURTHER  ITORMATION  CONTACT: 
Carol  J.  Mitchell  or  Amanda  Clybum. 
U.  S.  Department  of  Education.  Office  of 
Educational  Research  and  Improvement, 
555  New  Jersey  Avenue,  NW, 
Washington  DC  20208-5644.  E-mail 
addresses  are: 

carol_j._mitchell®ed.gov  or 
anianda_clybum@ed.gov  respectively. 
Fax  number  is  (202)  219-2198. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FKS)  at  1-800-877-6339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  persons  identified 
in  this  notice. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  pack^e 
in  an  alternate  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  altemate  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document 

Anyone  may  view  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  portable 
document  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  following 
sites: 

http://ocfo.ed.gov/fedreg.htm 
http://Mrww.ed.gov/news.htinI 

To  use  the  pdf  you  must  have  the  Adobe 
Acrobat  Reader  Program  with  Search, 
which  is  available  bee  at  either  of  the 
previous  sites.  If  you  have  questions 
about  using  tiie  pdf,  call  the  U.S. 
Government  Printing  Office  toll  free  at 
1-888-293-6498. 

Anyone  may  also  view  these 
documents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  219-1511 
or,  toll  bee,  1-800-222-4922.  The 
dociunents  are  located  under  Option 
G — Files/ Armouncements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  a  document  is 
the  document  published  in  the  Federal 
Register. 

PrognuB  Aalhoiity:  20  U.S.C  8241-8240. 
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Dated:  November  25, 1997. 
Ricky  T.  Tak«i, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Impmvement. 

Appendix — Empowerment  Zones  and 
Enterprise  Communities 

Empowerment  Zones  (Listed 
Alphabetically  by  State) 

California:  Oakland 

Georgia:  Atlanta 

Illinois:  Chicago 

Kansas:  Kansas  City 

Kentucky:  Kentucky  Highlands  Area 

(Clinton,  Jackson,  and  Wayne 

Counties) 
Maryland:  Baltimore 
Massachusetts:  Boston 
Michigan:  E)etroit 
Mississippi:  Mid-Delta  Area  (Bolivar,  . 

Holmes,  Humphreys,  and  LeFlore 

Counties) 
Missouri:  Kansas  City 
New  Jersey:  Camden 
New  York:  Harlem,  Bronx 
Pennsylvania:  Philadelphia 
Texas:  Houston,  Rio  Grande  Valley  Area 

(Cameron,  Hidalgo,  Starr,  and  Willacy 

Counties) 

Supplemental  Empowerment  Zones 
(Listed  Alphabetically  by  State) 

California:  Los  Angeles 
Ohio:  Cleveland 

Enterprise  Communities  (Listed 
Alphabetically  by  State) 

Alabama:  Birmingham,  Chambers 
County,  Greene  County,  Sumter 
County 


Arizona:  Arizona  Border  Area,  (Cochise, 
Santa  Cruz  and  Yuma  Counties), 
Phoenix 

Arkansas:  East  Central  Area  (Cross,  Lee, 
Monroe,  and  St.  Francis  Counties), 
Mississippi  County,  Pulaski  County 

California:  Imperial  County,  Los 
Angeles  (Huntington  Park),  San  Diego, 
San  Francisco  (Hayview,  Himter's 
Pointer),  Watsonville 

Colorado:  Denver 

Connecticut:  Bridgeport,  New  Haven 

Delaware:  Wilmington 

District  of  Columbia:  Washington 

Florida:  Jackson  County 

Georgia:  Central  Savannah  River  Area 
(Biurke,  Hancock,  jeBeison,  McDuffie, 
Tallafenro,  and  Warrent  Counties), 
Crisp  County,  Dooley  County 

Illinois:  East  St.  Louis,  Springfield 

Indiana:  Indianapolis 

Iowa:  Des  Moines 

Kentucky:  Louisville,  McCreary  County 

Louisiana:  Macon  Ridge  Area 
(Catahouis,  Concordia,  Franklin, 
Morehouse,  and  Tensas  Parishes), 
New  Orleans,  Northeast  Delta  Area 
(Madison  Parish),  Quachita  Parish 

Massachusetts:  Lowell,  Springfield 

Michigan:  Five  Cap,  Flint,  Muskegon 

Minnesota:  Minneapolis,  St.  Paul 

Mississippi:  Jackson,  North  Delta  Area 
(Panola,  Quitman,  and  Tallahatchie 
Counties) 

Missouri:  East  Prairie,  St.  Louis 

Nebraska:  Omaha 

Nevada:  Clarke  County,  Las  Vegas 

New  Hampshire:  Manchester 

New  Jersey:  Newark 


New  Mexico:  Albuquerque,  Moro 

County,  Rio  Arriba  County,  Taos 

County 
New  York:  Albany,  Buffalo,  Kingston, 

Newburgh,  Rochester,  Schenectady. 

Troy 
North  Carolina:  Charlotte,  Edgecombe 

County,  Halifax  County,  Robeson 

County,  Wilson  County 
Ohio:  Akron,  Columbus,  Greater 

Portsmouth  Area  (Scioto  County) 
Oklahoma:  Choctaw  Coimty,  McCurtain 

County,  Oklahoma  City 
Peimsylvania:  Harrisburg,  Lock  Haven, 

Pittsburgh 
Rhode  Island:  Providence 
South  Carolina:  Charleston, 

Williamsburg  County 
South  Dakota:  Beadle  County,  Spink 

County 
Tennessee:  Fayette  Coiuity,  Haywood 

County,  Memphis  Nashville,  Scott 

County 
Texas:  Dallas,  El  Paso,  San  Antonio, 

Waco 
Utah:  Ogden 

Vermont:  Accomack  County,  Norfolk 
Washington:  Lower  Yakima  County, 

Seattle,  Tacoma 
West  Virginia:  Huntington,  McDowell 

County,  West  Central  Areas  (Braxton, 

Clay,  Fayette,  Nichols,  and  Roane 

Counties) 
Wisconsin:  Milwaukee 

|FR  Doc.  97-31568  Filed  12-1-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.1940] 

Bilingual  Education:  State  Grant 
Program;  Notice  Inviting  Applications 
for  New  Awrards  for  Fiscal  Year  (FY) 
1998 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  all  of  the 
information,  application  forms,  and 
instructions  needed  to  apply  for  an 
award  under  this  program.  The  statutory 
authorization  for  this  program  and  the 
application  requirements  that  apply  to 
this  competition  are  contained  in 
section  7134  of  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  by  the  Improving  America's 
Schools  Act  of  1994  (Pub.  L.  103-382, 
enacted  October  20, 1994  (the  Act)  (20 
U.S.C.  7454)). 

Purpose  of  Program:  This  program 
provides  grants  to  State  educational 
agencies  to — (1)  assist  local  educational 
agencies  in  the  State  with  program 
design,  capacity  building,  assessment  of 
student  performance,  and  program 
evaluation;  and  (2)  collect  data  on  the 
State's  limited  English  proficient  (LEP) 
population  and  the  educational 
programs  and  services  available  to  that 
population.  However,  a  State  is  exempt 
from  the  requirements  to  collect  data  if 
it  did  not,  as  of  October  20, 1994,  have 
a  system  in  place  for  collecting  the  data. 

Eligible  Applicants:  State  Educational 
A^ncies. 

Deadline  for  Transmittal  of 
Applications:  January  9, 1998. 

Deadline  for  Intergovernmental 
Review:  March  10,  1998. 

Available  Funds:  $5,720,000. 

Estimated  Range  of  Awards: 
$10O,0OO-$550,0OO. 

Estimated  Number  of  Awards:  50. 

Nois:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80,  81.  82, 
85,  and  86;  and  (b)  34  CFR  Part  299. 
General  Provisions,  Elementary  and 
Secondary  Education  Act,  published  on 
May  22, 1997,  in  the  Federal  Register 
(62  FR  28248). 

Description  of  Program 

Funds  under  this  program  are  to  be 
used  to  assist  local  educational  agencies 
in  the  State  with  program  design, 
capacity  building,  assessment  of  student 


performance,  and  program  evaluation. 
In  addition,  grantees  are  required  to 
collect  data  on  the  State's  LEP 
population  and  the  educational 
programs  and  services  available  to  that 
population  unless  a  grantee's  State  did 
not,  as  of  October  20,  1994,  have  a 
system  for  collecting  data  in  place. 
However,  a  State  that  develops  a  system 
for  collecting  data  on  the  educational 
programs  and  services  available  to  all 
LEP  students  in  the  State  subsequent  to 
October  20. 1994  must  meet  this 
requirement.  A  grantee  may  also  use 
funds  provided  under  this  program  for 
the  training  of  State  educational  agency 
personnel  in  educational  issues 
affecting  limited  English  proficient 
children  and  youth. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  in  34  CFR  75.209  and 
75.210  and  section  7134  of  the  Act  to 
evaluate  applications  for  new  grants 
under  this  competition. 

(2)  The  maximimi  score  for  all  of 
these  criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  The  criteria.— (\)  Providing  for  the 
education  of  children  and  youth  with 
limited  English  proficiency.  (20  points) 
The  Secretary  reviews  each  application 
to  determine  how  well  the  applicant 
effectively  provides,  through  its  own 
programs  and  other  Federal  education 
programs,  for  the  education  of  limited 
English  proficient  children  within  its 
State.  4-       • 

(2)  Need  for  project.  (15  points)  The 
Secretary  considers  the  need  for  the 
proposed  project.  In  determining  the 
need  for  the  proposed  project,  the 
Secretary  considers  the  magnitude  of 
the  need  for  the  services  to  be  provided 
or  the  activities  to  be  carried  out  by  the 
proposed  project. 

(3)  Quality  of  the  project  design.  (25 
points)  (i)  "The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(ii)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(A)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable. 

(B)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 

(C)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  conununity.  State,  and 
Federal  resources. 


(4)  Quality  of  project  services.  (15 
points)  (i)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 
quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age.  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  extent  to  which  the  services 
to  be  provided  by  the  proposed  project 
are  appropriate  to  the  needs  of  the 
intended  recipients  or  beneficiaries  of 
those  services. 

(B)  The  extent  to  which  entities  that 
are  to  be  served  by  the  proposed 
technical  assistance  project  demonstrate 
support  for  the  project. 

(C)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
leveraging  of  non-project  resources. 

(5)  Quality  of  project  personnel.  (10 
points)  (i)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  carry 
out  the  proposed  project. 

(ii)  In  determining  the  quality  of 
project  personnel,  the  Secretary 
considers  the  extent  to  which  the 
applicant  encourages  applications  for 
employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  luiderrepresented 
based  on  race,  color,  national  origin, 
gender,  age  or  disability. 

(iii)  In  addition,  the  Secretary 
considers  the  following  factors: 

(A)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal 
investigator. 

(B)  llie  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel. 

(6)  Adequacy  of  resources.  (5  points) 
(i)  The  Secretary  considers  the  adequacy 
of  resources  for  the  proposed  project. 

(ii)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  die  following 
factors: 

(A)  The  adequacy  of  support, 
including  facilities,  equipment, 
supplies,  and  other  resources,  bom  the 
applicant  organization  or  the  lead 
applicant  organization. 

(B)  The  extent  to  which  the  budget  is 
adequate  to  support  the  proposed 
project. 
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(C)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project. 

(7)  Quality  of  the  project  evaluation. 
(10  points)  (i)  The  Secretary  considers 
the  quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(ii)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(A)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project. 

(B)  The  extent  to  which  the  methods 
of  evaluation  are  appropriate  to  the 
context  within  which  the  project 
operates. 

IntergoTemmental  Review  of  Federal 
Programs 

This  program  is  subject  to  the 
reqmrements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs)  and  the  regulations  in  34  CFR 
Part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
imder  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
State  Single  Point  of  Contact,  see  the  list 
published  in  the  Federal  Register  on 
October  7.  1997  (62  FR  52448  through 
52450). 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
conmients  from  State,  areawide. 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  E.O.  12372— 
CFDA#  84.194Q,  U.S.  Department  of 
Education,  Room  6213,  600 
Independence  Avenue,  SW., 
Washington.  DC  20202-0124. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 


CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  imtil 
4:30  p.m.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

Please  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
applications  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  one  copy  of 
the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA#  84.194Q), 
Washington.  DC  20202-4725,  or 

(2)  Hand-deliver  the  original  and  one 
copy  of  the  application  by  4:30  pjn. 
(Washington.  DC  time)  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education.  Application  Control  Center, 
Attention:  (CFDA#  84.194Q),  Room 
#3633,  Regional  Office  Building  #3,  7th 
and  D  Streets.  SW.,  Washington.  DC. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotoK  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmaric  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If 
an  applicant  fails  to  receive  the 
notification  of  application  receipt 
within  15  days  from  the  date  of  mailing 
the  application,  the  applicant  should 
call  the  U.S.  Department  of  Education 
Application  Control  Centw  at  (202) 
708-9495. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the 
Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA 
Number— and  suffix  letter,  if  any — of 
the  competition  under  which  the 
application  is  being  submitted. 


Application  Instructions  and  Forms 

The  appendix  to  this  notice  contains 
the  following  forms  and  instructions, 
plus  a  statement  regarding  estimated 
public  reporting  burden,  a  notice  to 
applicants  regarding  compliance  v^th 
section  427  of  the  General  Education 
Provisions  Act,  various  assurances  and 
certifications,  checklist  for  applicants, 
and  required  documentation: 

a.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-88))  and 
instructions. 

b.  Budget  Information — Non- 
Construction  Programs  (ED  Form  No. 
524)  and  instructions. 

c.  Instructions  for  the  Application 
Narrative. 

d.  Estimated  Public  Reporting  Burden 
Statementi_^ 

e.  Assuran'c^r-Non-ConstrucUon 
Programs  (Stand^  Form  424B)  and 
instructions.        \ 

f.  Certification^egarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013) 
and  instructions. 

g.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions.  (NOTE:  This  form  is 
intended  for  the  use  of  grantees  and 
should  not  be  transmitted  to  the 
Department.) 

h.  Disclosiuv  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  This  document  has  been 
marked  to  reflect  statutory  changes.  See 
the  notice  published  in  the  Federal 
Register  (61  FR  1413)  by  the  Office  of 
Management  and  Budget  on  January  19, 
1996. 

L  Notice  to  All  Applicants. 

j.  Checklist  for  Applicants. 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature. 

All  applicants  must  submit  one 
original  signed  application,  including 
ink  signatiires  on  all  forms  and 
assurances,  and  one  copy  of  the 
application.  Please  mark  each 
application  as  "original"  or  "copy."  No 
grant  may  be  awarded  unless  a 
completed  application  form  has  been 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
A.  Catarineau.  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW.,  room  5623,  Switzer  Building, 
Washington,  DC  20202-6510. 
Telephone:  (202)  205-9907.  Individuals 
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who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternate  format 
(e.g..  Braille,  U>ge  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
contact  person  listed  in  the  preceding 
paragraph.  Please  note,  however,  that 
the  Department  is  not  able  to  reproduce 
in  an  aitemate  format  the  standard 
forms  included  in  the  notice. 

Ehctronic  Access  to  This  Document 

Anjrone  may  view  this  dociunent,  as 
well  as  all  other  Department  of 
Education  dociunents  published  io  the 
Federal  Ragisin-,  in  text  or  portable 
dociuBent  format  (pdf)  on  the  World 
Wide  Web  at  either  of  the  foUowing 
sites: 

http://ocfo.ed.gov/fMlreg.htia 
http://www.ed.gov/iiews.htinl 

To  use  the  pdf  you  must  have  the 
Adobe  Acrobat  Reader  Program  with 
Search,  which  is  available  free  at  either 
of  the  preceding  sites,  tf  you  have 
questions  about  using  the  pdf,  call  the 
U.S.  Government  Printing  Office  toll 
free  at  1-888-293-6498. 

Anyone  may  also  view  these 
dociunents  in  text  copy  only  on  an 
electronic  bulletin  board  of  the 
Department.  Telephone:  (202)  21§-1511 
or.  toll  free,  1-80G-222-4922.  The 
documents  are  located  under  Option 
G — Files/ Announcements,  Bulletins  and 
Press  Releases. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  rsisul 


Program  Authority:  20  U.S.C  7454. 
Dated:  November  24, 1997. 
Deha  Piwipa, 

Director,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs. 

Estimated  PuUic  Reportiag  Statement 

According  to  the  Pa;>erwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  number.  The  valid  OMB 
control  number  for  this  information 
collection  is  OMB  No.  1885-0528 
(Expiration  date:  April  30, 1998).  The 
time  required  to  complete  this 
information  collection  is  estimated  to 
average  60  hours  per  response,  ^ 
including  the  time  to  review 
instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 


estimate  or  suggestions  for  improving 
this  form,  please  write  to:  U.S. 
Department  of  Education,  Washington, 
D.C. 20202-4651. 

If  you  have  comments  or  concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly 
to:  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5623,  Mary  E.  Switzer  Building, 
Washington,  DC  20202-6510. 

faMtmctieBa  fiM*  the  AppticatiaB 

Narrative 

Abstract 

The  narrative  section  should  begin 
with  an  abstract  that  includes  a  short 
description  of  the  LEP  population  in  the 
State,  project  objectives,  and  planned 
project  activities. 

Selection  Criteria 

The  narrative  should  address  fully  all 
aspects  of  the  selection  criteria  in  the 
order  listed  and  should  give  detailed 
information  regarding  each  criterion.  Do 
not  simply  paraphrase  the  criteria. 

Table  of  Contents 

The  application  should  Include  a 
table  of  contents  listing  the  sections  in 
the  order  required. 

Budget 

Budget  line  items  must  support  the 
goals  and  objectives  of  the  proposed 
project  and  must  be  directly  related  to 
the  instructional  design  and  all  other 
project  components. 

Notice  to  AH  AppUcairts     •. 

Thank  you  for  your  interest  in  this 
program.  The  purpose  of  this  enclosure 
is  to  inform  you  about  a  new  provision 
in  the  Department  of  Education's 
General  Education  Provisions  Act 
(GEPA)  that  applies  to  applicants  for 
new  grant  awards  under  Department 
programs.  This  provision  is  section  427 
of  GEPA,  enacted  as  part  of  the 
Improving  American's  Schools  Act  of 
1994  (Pub.  L.  103-382). 

To  Whom  Does  This  Provision  Apply? 

Section  427  of  GEPA  affects 
applicants  for  new  discretionary  grant 
awards  under  this  program.  All 
applicants  for  new  awards  must  include 
information  in  their  applications  to 
address  this  new  provision  in  order  to 
receive  funding  under  this  program. 

What  Does  This  Provision  Require? 

Section  427  requires  each  applicant 
for  funds  (other  than  an  individual 
person)  to  include  in  its  application  a 
description  of  the  steps  the  applicant 


proposes  to  take  to  ensure  equitable 
access  to,  and  participation  in,  its 
federally  assisted  program  for  students, 
teachers,  and  other  program 
beneficiaries  with  special  needs. 

This  section  allows  applicants 
discretion  in  developing  the  required 
description.  The  statute  highlights  six 
types  of  barriers  that  can  impede 
equitable  access  or  participation  that 
you  may  address:  gender,  race,  national 
origin,  color,  disability,  or  age.  Based  on 
local  circumstances,  you  caa  determine 
whether  these  or  other  barriers  may 
prevent  your  students,  teachers,  etc. 
from  equitable  access  or  participation. 
Your  description  need  not  be  leagthy; 
you  may  provide  a  clear  and  succinct 
description  of  how  you  plan  to  address 
those  barriers  that  are  applicable  to  your 
circumstances.  In  addition,  the 
information  may  be  provided  in  a  single 
narrative,  or,  if  appropriate,  may  be 
discussed  in  connection  with  related 
topics  in  the  application. 

Section  427  is  not  intended  to 
duplicate  the  requirements  of  civil 
rights  statutes,  but  rather  to  ensure  that, 
in  designing  their  projects,  applicants 
for  Federal  funds  address  equity 
concerns  that  may  aSact  the  ability  of 
certain  potential  beneficiaries  to  fully 
participate  in  the  project  and  to  achieve 
to  high  standards.  Consistent  with 
program  requirements  and  its  approved 
application,  an  applicant  may  use  the 
Federal  funds  awarded  to  it  to  eliminate 
barriers  it  identifies. 

What  Are  Examples  of  How  an 
Applicant  Might  Satisfy  the 
Requirement  of  This  Provision? 

The  following  examples  may  help 
illustrate  how  an  applicant  may  comply 
with  Section  427. 

(1)  An  applicant  that  proposes  to 
carry  out  an  adult  literacy  project 
serving,  among  others,  adults  with 
limited  English  proficiency,  might  ■: 
describe  in  its  application  how  it 
intends  to  distribute  a  bnxihure  about 
the  proposed  project  to  such  potential 
participants  in  their  native  language. 

(2)  An  applicant  that  proposes  to 
develop  instructional  materials  for 
classroom  use  might  describe  how  it 
will  make  the  materials  available  on 
audio  tape  or  in  braille  for  students  who 
are  blind. 

(3)  An  applicant  that  proposes  to 
carry  out  a  model  science  program  for 
secondary  students  and  is  concerned 
that  girls  may  be  less  likely  than  boys 
to  enroll  in  the  course,  might  indicate 
how  it  intends  to  conduct  "outreach" 
efforts  to  girls,  to  encourage  their 
enrollment. 

We  recognize  that  many  applicants 
may  already  be  implementing  effective 
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steps  to  ensure  equity  of  access  and 
participation  in  their  grant  programs, 
and  we  appreciate  your  cooperation  in 
responding  to  the  requirements  of  this 
provision. 

Estimated  Burden  Statement 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a  valid 
OMB  control  nimiber.  The  valid  OMB 
control  number  for  this  information 
collection  is  1801-0004  (Exp.  8/31/98). 
The  time  required  to  complete  this 
information  collection  is  estimated  to 
vary  fit)m  1  to  3  hours  per  response, 
with  an  average  of  1.5  hours,  including 
the  time  to  review  instructions,  search 
existing  data  resouirces,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  information  collection.  If 


you  have  any  comments  concerning  the 
accuracy  of  the  time  estimate(s)  or 
suggestions  for  improving  this  form, 
please  write  to:  U.  S.  Department  of 
Education,  Washington,  DC  20202- 
4651. 

Qiecklist  for  Applicants 

The  following  forms  and  other  items 
must  be  included  in  the  application  in 
the  order  listed  below: 

1.  Application  for  Federal  Assistance 
Form  (SF  424). 

2.  Budget  Information  Form  (ED  Form 
No.  524). 

3.  Itemized  budget  for  each  year. 

4.  Assurances — Non-Construction 
Programs  Form  (SF  424B). 

5.  Certifications  Regarding  Lobbying. 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  Form  (ED  80- 
0013). 


6.  Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Volimtary 
Exclusion— Lower  Tier  Covered 
Transactions  Form  (ED  80-0014)  (if 
applicable). 

7.  Disclosure  of  Lobbying  Activities 
Form  (SF-LLL). 

8.  Information  that  addresses  section 
427  of  the  General  Education  Provisions 
Act.  (See  the  above  section  entitled 
"Notice  to  all  Applicants"  (OMB  No. 
1801-0004).) 

9.  Table  of  Contents. 

10.  Application  narrative,  including 
abstract. 

11.  One  original  and  one  copy  of  the 
application  for  transmittal  to  the 
Education  Department's  Application 
Control  Center. 

BtUJNG  CODE  4000-01-P 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standtfd  form  usmI  by  applicants  as  a  required  faceshcet  for  prMppUcations  and  applications  submittMl 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  pnwram 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

It*™:  Entnr:  Item:  Entrr 


1. 
2. 

3. 
4. 

5. 


7. 


--f 


10. 


IL 


Self-explanatory. 

Date  application  sobmittad  te  Federal  agency  (or 
Stete  if  applicable)  4  applicant's  control  number 
(if  applicable). 

SUte  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  aa 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  proieet,  leave  blank. 

Legal  naoM  of  applicant,  name  of  primary 
organizatienal  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
aasigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  space 
provided. 

Check  appropriate  box  and  eater  appropriate 
letter(s)  in  the  spaea(s)  provided: 

— "Tfew"  means  a  new  assistance  award. 
— "Continuation''  means  an  extension  for  an 

additional  fiindinflMidget  period  for  a  project 

with  a  prelected  completion  date. 

—"Reviaioa'' means  any  change  in  the  Federal 
Government's  financial  obligatioa  or 
contingent  liability  from  an  existing 
obligatioa. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  appUeatkm. 

Use  the  Catalog  of  Federal  Oomestae  Assistance 
number  and  title  of  the  program  under  which 

lisi 


Eater  a  brief  daaeriptiva  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
•ppropriate  (e.g..  eoastnietiea  or  real  property 
prqjeete).  attach  a  map  showing  prqeet  kcataoo. 
For  preapplicatioes.  use  a  separate  sheet  to 
provide  a  summary  description  cmT  this  proieet 


12.  List  only  the  largest  political  entities  afiected 
(e.g.,  Stato.  counties,  cities). 

13.  Self-explanatory. 


14. 


15. 


18. 


List  the  applicant's  Congresaionai  Distnct  and 
any  Oistrict(s)  affected  by  the  program  or  project 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounte  in  parentheses.  If  both  basic  and 
supplemenUl  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  ftinding.  use  tocab  and  show  breakdown 
eatefforissasitem  15. 


16.  Applicante  should  contact  the  Stete  Single  Point 
of  C^tact  (SPOQ'  for  Federal  Executive  Oder 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 


17. 


This  question  applies  to  the  applicant  organi- 
zation, net  the  person  who  signs  as  the 
authorised  representetive.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
andtaxas. 

To  be  signed  by  the  authorised  representetive  of 
the  applicant  A  copy  of  the  governing  body's 
authorisation  for  you  to  sign  this  application  as 
ofiBeial  repreeentetive  must  be  on  file  in  the 
appUcaaf  s  office.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  submitted  as 
part  of  the  applicatioa.) 
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Nota: 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Cwtain  of  these  assunaees  may  not  be  applicable  to  your  project  or  program.  If  you  haTe  questions, 
please  oootact  the  awarding  agency.  Further,  certain  Federal  awarding  agendas  may  require  appIicanU 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  «riU  be  notified. 


As  the  duly  authorised  represenUtive  of  the  applicant  I  certi^  that  the  applicant 


Has  the  legal  authority  to  apply  for  Federal 
assistence.  and  the  institutional,  managerial  and 
financial  capability  (including  ftinds  suflicient  to' 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  prtqect  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  H  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
sUtutes  or  regulations  specified  in  Appendix  A  of 
OPATs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  stetutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  CivU  Righto  Act  of 
1964  (P.L.  88-352)  which  prahibito  discrimination 
on  the  basis  at  race,  color  or  national  origin;  (b) 
Title  DC  of  the  Education  Amondmento  of  1972.  as 
amended (20 U.SC  ff  1681-1683, and  1685-1686). 
which  prohibito  discrimination  on  the  basis  of  sex; 
(e)  Section  504  of  the  RdiabUitotion  Act  of  1973,  as 
amended  (29  U.S.C.  S  794),  which  prohibito  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U.SC.fi  6101-6107),  which  prohibito  discrim- 
ination on  the  basis  of  ago; 


7. 


(e)  the  Drug  Abuse  OSke  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention.  Treatment  and  Rehabilitotion  Act  of 
1970  (P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  fi  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vin  of  the  Civil  Righto  Act  of  1968  (42  U.SC.  i 
3601  et  seq.).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  ^edflc  stetute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  stotute(s)  «Mch  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requiremento  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  (^Federal  or  federally  assisted  programs. 
These  requiremento  apply  to  all  intoresto  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  <^  the  Hatoh  Act 
(5  U.S.C.  f }  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  fiuds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.SC.  If  276a  to  276a- 
7).  the  Copslaad  Act  (40  U.SC.  I  276c  and  18 
U.&C.  If  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.SC.  if  327-333). 
regaidiag  labor  standards  for  federally  assisted 
eonstnietion  subagreemento. 
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10.  Will  comply,  if  ftppUcable,  with  flood  insoranee 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environment^  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
fiMolities  pursi^ant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazaids  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  fi  1451  et  seq);  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  USC.  S 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Aa  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  U.S.C.  fl  1271  et  seq.)  reUted  to 
protecting  components  or  potential  oem{M>nent8  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  suhfects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

I 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544.  as  amended.  7  U.S.C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  fi  4801  et  seq.)  which 
prohibits  the  use'  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 

structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1964. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


:!GNATUN£  OF  AUTHO«Z£0  CEKDfYING  OfHOAL 


TITLE 


AfftXANT  ORGANIZATION 


DATE  SUMMITTED 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

AppNcanU  should  rafar  to  the  regulation*  cited  below  to  detarmine  the  certification  to  which  thev  tm  nK>i.ir./4  tn  «..«     a..-u„—    w-^    ^ 
raview  the  in«ruction.  for  cart,f.ct«n  .nchided  in  the  re«u..tion,  beforrTor^Sl  t«V^    S™^^  ^ 

wrth  certification  requirements  under  34  CFR  Pm  82.  'nL  Rastrnrfon,  on  L^toJ^  -  aoSw  CfT^  85    -^^^^T^  ^LT'"*'^"^ 
Su«,.n.K>n  (Nonprocurement.  and  Govemment-wid.  R^^.rament.  for  Or^-^ZiJ^^,^Z^^^' c^^^^^^^ 


1.   LOBBYING 


Aa  required  by  Section  1352.  Title  31  of  the  U.S.  Code,  and 
imptemented  at  34  CFR  Part  82,  for  persona  entering  into  a  grant 
or  cooperative  agreement  over  1 100,000,  as  defined  at  34  CFR 
Pwt  82,  S«:tions  82.105  and  82.1 10,  the  applicant  certifies  th«: 

la)  No  Federal  appropriated  funds  have  been  paid  or  will  be  paid, 
by  or  on  behalf  of  the  undersigned,  to  any  person  for  influencing,  or 
anempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Cor>gre»s  in  connection  with  the  making 
of  any  Federal  grant,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation,  renewal,  amendment, 
or  modification  of  any  Federal  grant  or  cooperative  agreement: 

<b)  H  any  hjnd*  other  than  Federal  appropriated  furwto  have  been 
paid  or  wiH  be  paid  to  any  person  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shaM  complete  and  submit 
Standard  Form  -  LLL,  'Disclosure  Form  to  Report  Lobbying,'  in 
accordar>ce  with  its  instructions; 

lc»  The  undersigned  shaH  require  that  the  language  of  this 
certification  be  included  in  the  award  documartta  for  all  subawards 
at  all  tiers  (including  subgrants,  contracts  under  grants  and 
cooperative  agreements,  and  subcontracts)  and  tf»at  aH 
aubracipiems  sfiall  certify  and  diacloaa  accordingly. 


2.   DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSWIUTY  MATTERS 

As  required  by  Executive  Oder  1 2549,  Oebanytent  and 
Suapension,  and  implemented  at  34  CFR  Part  85,  for  prospective 
participanta  in  printary  covered  traneactiona,  as  defined  at  34  CFR 
Partes,  Sections  85.105  and  85. 110-- 

A.  The  applicant  certifiea  that  it  and  its  principsis: 

la)  Are  not  prMentfy  debarred,  suependwl.  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or  agency; 

lb)  Have  not  within  a  three-year  period  preceding  this  application 
been  convicted  of  or  had  a  civil  judgement  rendered  against  them 
for  commission  of  fraud  or  a  criminal  oHense  in  connection  ¥vith 
obtaining,  attempting  to  obtain,  or  performing  a  public  IFaderal, 
State,  or  local)  tranaaction  or  contract  under  a  public  traneaction; 
violation  of  Federal  or  State  antitnist  statutes  or  commission  of 
embez2lement,  theft,  forgery,  bribery,  falsification  or  destruction  of 
record*,  making  falaa  statements,  or  receiving  stolen  property: 

Ic)  Are  not  presently  indicted  for  or  otherwise  criminally  or  civiHy 
charged  by  a  governmental  entity  (Federal.  State,  or  k>caO  with 
commtssaon  of  any  of  the  offenaes  enumerated  in  paragraph  (1)|fa| 
of  thia  cartif  ication;  artd 


Id)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the 
statementt  in  this  certification,  he  or  ahe  stiaN  attach  an 
explanation  to  this  application. 


3.   DRIXS-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Dnig-Free  Workplace  Act  of  1 988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  fof  grantees,  aa 
defined  at  34  CFR  Pan  86.  Sections  85.605  and  85.610  - 

A.   The  applicant  certifies  that  it  wiB  or  wiN  continue  to  provide  a 
drug-free  workplace  by: 

la)  Publishing  a  statement  notifying  empk>y«es  that  the  unla¥vful 
manufacture,  distribution,  disperwirtg,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actions  that  will  be  taken  against  emptoyees  for 
violation  of  such  prohibitian; 


lb)  Establishing  an  on-going  drug-free 
inform  employee*  about- 


awareness  program  te 


11)  The  dangers  of  drug  abuse  in  the  workplace; 

12)  The  grantee's  policy  of  maintaining  a  drug-free  workptace; 

13)  Any  availaMe  drug  counaling.  rwhaWiitatien.  and  enytoyee 
•ssistance  programs;  and 

14)  The  penalties  that  may  be  imposed  upon  emptoyee*  for  drug 
abuaa  violations  occurring  in  ttte  workplace; 

Ic)  Making  It  a  requirement  that  each  employee  to  be  engaged  in 

the  performance  of  the  gram  be  given  a  copy  of  the  atatamant 
raquirsd  by  paragraph  (a); 

Id)  Notifying  the  employee  in  the  statamant  required  by  paragraph 
la)  that,  as  a  condition  of  employfnent  under  the  gram,  the 
emptoyee  wM- 

11 )  Abide  by  the  terms  of  the  statamom;  and 

12)  Notify  the  employer  in  writing  of  his  or  her  convwtion  for  a 
violation  of  a  criminal  drug  statute  occurrinj^in  ttw  workplace  no 
later  than  five  calendar  days  after  such  conviction; 

le)  Notifying  the  agancy,  in  writing,  ¥vithin  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  emptoyee  or 
otherwise  receiving  actual  notice  of  such  conviction.   Emptoyers  of 
convicted  emptoyees  must  provide  notice,  Inckjding  position  title, 
to:  Director,  Grants  and  Comracu  Service,  U.S.  Oepartmem  of 
Education,  600  Independence  Avenue,  S.W.  (Room  3600,  GSA 
Rogional  Office  Buikling  No.  3),  Washington,  DC  20202-4130. 
Notice  shall  include  the  identification  numbarts)  of  each  affected 
gram; 


">  l***^  Oh*  of  <*«•  fo*ow<ng  actiona,  witNn  30  caiandar  days  of ' 
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rtcaiving  notic*  under  subparagraph  (dl(2),  with  r«*p«ct  to  airy 
•mploy**  who  is  so  convtctad- 

(1)  Taking  appropriate  parsormat  action,  against  such  an  amptoyae, 
up  to  and  inchxling  tarmination.  consistent  with  the  requirefnents 
of  ttw  Rehabtliiation  Act  of  1 973,  as  amended;  or 

12)  Naquirir^  such  emptoyee  to  participata  satisfactorily  in  a 
dnjg  abuse  assistance  or  rehabilitation  program  approvad  for 
such  purposes  by  a  Federal.  State,  or  local  heaith,  law 
enforcement  or  otfier  appropriate  agetKy; 

(g)  Mailing  a  good  faith  effort  to  contirxje  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 
la).  <b).  lO.  (dl.  (e>.  and  If). 

B.   The  grantee  may  insert  in  tfw  spece  provided  betow  ttie  sitels) 
tor  tite  performance  of  work  done  in  connection  with  the  specific 


Place  of  Performance  IStreet  addraes.  dty,  county,  state,  zip  code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  re<}uired  by  the  Drug-Free  Workplace  Act  of  1 988,  end 
implemanted  at  34  CFR  Part  85.  Subpart  F.  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610- 

A.  As  a  condition  of  tt>e  grant,  I  certify  that  I  will  not  engage  in 
tfie  uf>lawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  arry  activity  with  the 
grant:  arwf 

B.  If  convicted  of  a  criminal  drug  offense  resulting  from  a  violation 
occurring  durirtg  the  conduct  of  any  grant  activity,  I  will  report  the 
conviction,  in  writing,  within  1 0  calendar  days  of  tfie  conviction, 
to:  Director,  Grants  and  Contracts  Service,  Department  of 
Education,  600  independence  Avenue,  S.W.  (Room  3600,  GSA 
Regional  Office  BuMing  f4o.  31.  Washington,  DC  20202-41 30. 
Notice  shell  inchxle  the  identification  numberlsl  of  each  affected 
gram. 


Check  i  1  il  there  are  workplaces  on  file  that  are  not  identified 


As  the  Aiy  authorized  repreeenutive  of  the  appiicam.  I  hereby  certify  that  the  applicam  win  comply  with  the  above  certificationa. 


NAME  OF  APP  UCANT 
NAME 


PR/AWARD  NUMBER  AND  /  OR  PROJECT 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 
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CMtHication  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  -  Lower  Tier  Covered  Transactions 


This 
CFH 


:M,  forat 


1.  By  lionno  and  suhmittiNfl  this  propoMi,  the 
proapactiva  lower  tier  participant  ia  providino  tha 
cwrtiWcatiuH  set  out  >alaw>. 


2.  Tlta  eartificatiii  in  ihia 
f  aot  upan  wMah  retiartca  «waa 

PeTicipBnt  kM9wifif^  fsnowvc 
additien  ta  other  ramatfaa 


3-  Th»  ^wipteiiwt 


by  tha  Oapartment  of  Education  regyiatiens  implamantint  Exaculiva  Order  12M«,  DabamwM  and  'iiiananeinn  34 
tiartranaaclianamaatinfl  tha  thraahold  and  tier  i»^uii«nant««taiw<  at  SactienM.no.  ^^ 

6.  Tha  proapactiva  iowar  tiar  participant  further  afraae  by 
autenitting  this  prapaaal  that  it  tMH  induda  tha  deuaa  tided 
•Certification  Re«arding  Oabarmem,  S«i8panaioa  lnall»ibWly,  and 
Voiumary  ExciuaioM.owar  Tier  Covered  Tranaactiana.* 
withowt  modification,  m  all  lower  ber  covered  tranaactiana  and  in 
all  sohcitations  for  tower  tier  cevarad  traneections. 

7.  A  participant  In  a  aaverad  tranaaoiiun  may  raiy  wpaw  a 
cartrtcation  of  a  proapactiva  paniaipant  in  a  kmm  tier  oavarad 
tranaaaion  that  it  is  net  dakarrad,  suapandad,  inetitfiWa,  or 
voluntarily  axdudad  from  tha  cevarad  tranaaction,  unlaaa  K 
knowa  that  tha  cartificatien  ia  arronaaua.  A  partidpam  Mwy  dacidi 
tha  method  and  frequency  by  which  it  datannina*  tha  alffMMy  af 
ittpHneipala.  Each  participant  may  but  ia  net  ra»arad  ta.  chadt 
the  Nenpracurentam  Uet. 

'    "J^**?  P**^**'**^  "»  «>»•  forapamp  shall  be  conatnjad  ta 
•etabliahmant  af  a  ayatam  af  reaerda  in  order  to  render  in  pc. 
faith  tha  cartificatian  required  by  thie  dauae.  The  knewiedpa 
•ndMarmatian  of  a  partioipam  ia  net  required  to  exceed  that 
wMch  ia  nermaty  paeaaeaed  by  a  pnidant  paraan  in  tha  ordinwy 
courae  af  butinaaa  ' 


la  a  metartal  fepraaantatien  of 
when  thia  tranaaetiew  waa 
that  tha  proepactive  lower  tier 
weneaua  certification,  in 
to  tfie  Federal  Govammam,  tha 
this  traneaction  originated  may 


to  which  tMe  prep  seal  ia  aubraittad  if 
preapaetive  lower  Mr  pertidpent  leama  that  Its 


4.  Thai  ^ 

Tnaipibta,'  lewar  tier  ooMrad  traneactien,*  'partiaipant, 
pareen,-  'primary  cevarad  tranaectien,-  -  principal.-  propoaal,'  and 
'veluntarily  aKduded,'  aa  uaed  in  thia  dauee.  have  tha  maaninpa 
aet  out  in  the  Definitiena  and  Coverage  aaetiena  of  nilea 
»»^l||w*»ntintE«ecuth>e  Order  12»4».  You  may  contact  the 
p9non  !•  wMoh  this  pf^sp^sd  is  •ubmiiMd  for  BMisttnot  in 
abtaimnf  a  eopy  af  thaae  ragulatione. 

••  The  preapective  lower  tier  participant  ivreea  by  submitting  this 
prepoad  that,  aheutd  the  prepeaad  eavarad  tranaactian  be  entered 
mte,  it  dtaM  net  twewanoty  enter  into  eny  lower  tier  covered 
tnnaection  with  a  person  whe  ia  debarred,  auapanded,  declared 
indigiWe,  or  vakjntariiy  exohidad  frem  partidpatian  in  thia  covered 
Wenaaction,  untaaa  authorized  by  the  department  er  agency  with 
which  thia  tra 


S.  Except  fer  tranaactiana  authorized  under  paragraph  S  of  thaae 
inelnjctiana,  if  a  participant  in  a  covered  traneaction  knowmgly 
enters  into  a  lower  tier  covered  transaction  with  a  parsan  «vhe  ia 
tuapandad.  debarred,  inaHpibte,  er  veluntarily  excluded  from 
partidpatien  in  thia  iranaaciien,  in  addition  to  ether  remadiea 
•vadaUe  ta  tha  Fedard  Gawnmani,  the  department  er  agenoy 
with  wMcIt  thia  traneaction  arigineted  may  puraua  awaitabie 
,  including  auependon  andMr  debarment. 


(1)      2lS;^2r!^i;2J!!!rr'*^-^^ 

SSS  SJ^SSlii  *^''''*™' '^"'^^  ^*^ 


participant  slMll  attach  an  expiartation  to  tins  proposd.  •---»— 


NAME  OF  APPUCANT 


PR/AWARO  NUMBER  AND/OR  PftOJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8<W014,  9/90  IRaplacas  GCS-009  (REV.  12/88),  which  is  obtolatol 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Comptet*  this  fonn  to  discioM  lobbying  activitws  pursuant  to  31  U.S.C  1352 
ISeg  reverse  fof  public  burden  disclosure.) 


Appro*  td  by  0MB 


■       Tvp#  ov  FwMfM  Actioffti 
I        I  a.  contract 
I        I   b.  grant 
'         '   c.  cooparativa  agraamant 

d.  loan 

a.  loan  guarantea 

f .  loan  insurance 


D 


Statue  of  Fadaral  Action: 

a.  bid/offer/application 

b.  initial  award 

c.  post-award 


afM  Add^aaa  of  naporting  Entfty? 

D       Subawardaa 

Tier ,  //  known: 


Congressional  District,  //  known: 


%m       radatal  Dapartmant/Agancy: 


Fadaral  Action  Numbar,  if  kno¥fn: 


3.       Report  Typat 
I         I   a.  initial  filing 
I         I   b.  material  char>ge 

For  Maftarial  Change  Only: 

year quarter 

date  of  last  report 


If  Reporting  Entity  in  No.4  ia  Subawardaa. 
Nanta  and  Addraaa  of  Prima: 


Congressional  District.  //  known: 


f9dmtt  Piotfiain  Wama/Deaciipdon; 


CFDA  Number,  if  applicable: 


Award  Amount.  //  known: 


10.    a.  Name  and  Address  of  Lobbying  Entity  Registrant 
(U  individual,  last  nanta.  first  name.  Ml): 


11.  Anwunt  of  Parmant  Uheck  mU  that  appfff. 

♦  D  Bctuai  D  tAmtneil 


18.  Torm  ef  Parmant  fchenk  00  that  applyj: 


a.  caali 


b.  iiHUinl,  spetJfy. 


natuia 


b.  Indlviduala  Performing  Servicea  (inckjdmg 
different  from  No.  tOal 
Past  name,  first  name.  Ml): 


13.  Typa  ef  Payment  fChetk  aH  that  appff). 


a.  letewiet 

b.  one-time  fee 


c  cornmisaion 


d.  contii'igai'H  lee 

e.  deferred 


f.  ether;  apaeify; 


14.  Brief  Dasuiption  ef  Genices  Perfeimed  ei  to  ba  Perfotniad  and  Datela>  ef  Oarsice.  iiicludtag  etfleaila).  ewipleyaatal. 
or  Membailsl  cuntactad,  fei  Payment  indkated  in  Hem  11; 


tittm.l>  ftjiiWwfUm  Shntfj)  a^ttl-H,  IfimLtumtf 


1 D.     CentiiiuaUuii  OlieatUt  Or-LLL  atlactiad. D    ¥a« 


D    Nu 


16.  MormMton  rw)uMt«4  Oiraugli  thto  lonn  Is  aHihettatd  ky  M«  31  U.S.C. 
MCtten  1352.  This  dtoetoaura  o<  loabilwi  (OMIiM  i*  •  mMarM 
wpfMWitwIoo  of  fact  upon  wMcti  ralanco  was  ptocod  by  tfM  ttw  (bovo 
•riMM  this  iiwnaclion  was  mad*  or  arHorad  hwo.  This  dtoctoaura  la 
raquirad  punttam  to  31  U.S.C.  13S2.  TMs  Informailan  mm  b*  raportad  to 
Itta  Cortgraaa  imd  mnuaai  and  «•■  bo  avalaHa  for  pubic  kiapoctton. 
Any  paraon  wto  fali  to  ■*  ma  laqubod  dtadaawo  ifcai  bo  lubtaa  to  a 
cMI  panMy  of  not  lasa  ttian  •10.000  and  not  mora  tttan  tlOO.OOO  for 
aoch  mcti  taiura. 


Federal  Uaa  Only 


Signature: 
Print  Name: 
Titta: 


Telephone  No. 


Data: 


Authorized  for  Local  Reproduction 
Standard  Form  •  LLL 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL.  DISCLOSURE  OF  LOBBYING  ACTIVITIES 


TMs 
race 
of  a 


2. 
3. 


ofacovamdFadarrt  action,  or  a  material  change  to  a  pravioua  ling,  purauant  to  title  31  U.S.C.  aacHon  1362  The  IBno 

TTf"  "  ••»*«*V^  o*  ■ny  •9«»cy.  ■  Mambar  of  Congrass,  an  offiear  or  anvloyaa  of  Congress,  or  an  amalovM  of 

K  °f  Cony.-  In  connection  with  a  covarad  Fadaral  action. Or7uA7u..th«3rtlirarirSSr,:^ 

,  V*^*T*»T-'. ""  ""  '"■ ■Usiiuais.  Completa  at  items  that  apply  for  both  the  inHM  ffc^  ^riirtariL  SmwoI 

IMar  to  the  Implementing  guidance  pubWwd  by  the  Office  of  ManaSnLn  and  BudgaTl^ 

Identify  the  atatua  of  the  covered  Fadaral  action. 

Idj«dfvtf»a  •PPrapriate  claaaHlcation  of  tNa  report.  If  this  is  a  foHow  up  report  cauead  by  a  material  change  to  the 

S^ZJJlSSSSJl^S^^  m  which  the  dm^  oocurred^En^TSTdSTTtlSlS 

previoualy  submitted  rapoit  by  this  reporting  entity  for  this  covered  Federd  action. 

rr*7'**  SL!!!!^.!^*"'^'  •••••  *•  *«  •«i«»«»ardee  of  the  prime  is  the  1  st  tier.  Subewerds  include  butarenot 
■nUted  to  si4>contraets.  subgrants  and  conr«:t  awarda  under  yants.  ^^  out  are  not 


6. 
6. 
7. 
8. 

•. 
10. 


dty.  state  and  lip 


IL^,?2r^!!*l?"  "***•  "»*"  In  itam  4  eheeka  'Subewardee-  then  enter  the  ful  name, 
code  of  the  prime  Federal  redplem.  Include  Congressional  DIatrict,  If  Imown. 

fagMlw  name  of  the  Federal  agency  maidng  the  awani  or  loan  conwyuiieiit.  Include  at 

agency  name.  If  known.  For  example.  Department  of  Trenaportation,  Uirited  Statee  Coest  Guard 

SSJD22llirS22.I^JJ»tt!^^  *^^  "**"  ^'-  •♦  "«»*«•  •««  the  h*  Catalog  of 

Federal  Domeetic  Aaalatance  (CFDA)  number  for  granto,  eooperathre  agreemenu.  loans,  end  loen  commitntenuT^ 

ZnS^Sl^SSZJ^SS^  ^J^\.T*^i  ?^  announeament  number  the  contrect.  grwn.  or  low,  award 
numoar  tna  appK^atiut/propoaal  control  number  assigned  by  the  Federal  agency).  Include  prefixes.  e.g..  *RFP-OE-904)01  .- 

^^iT!?^'^*?!?**"  ***"  *•"  •*"  '"^  ■"  ■**»^  •  •««  commltmsiit  by  the  Federri  agency,  enter  the  Federri 
amoum  of  the  ewerd/loen  commitment  for  the  prime  entity  identHled  in  Item  4  or6.  agency,  amer  me  pooera 

*■*  ^JTJ^^aai^!'^!^  ^'.SV*'^  Up  code  of  the  tobbyliigenUly  re^strant  under  the  Lobbying  Diadoaure 
Act  of  1996  engaged  by  the  reporting  entity  Identified  in  item  4  to  inlluenee  STcover^i  Federal  art^ 

10(a).  Enter  Last  Name.  FIrat  Name,  and  Mddto  Initial  (Ml). 


1 1 .     Ditai  Ilia  aiiiuum  ef  cuiii 


palil  ei  isaauiielily  expat  ted  tu  be  peM  by  Uie  lepeitiiig  eiiUty  (Item  4)  lu  Uie 

'  *** *"    *>"»*  w*  (etluel)  ei  ■■  be  mads  (plenned).  Oliecli  dl  buxea  ilMt 


entity  (Hem  10).  h  

I  a  meiMiM  iLif  ■■■■  i-i  ■  .a       ■     ii,  ■  ,        ■  .i  ■  ^     1  iif  pa|iiisiil  iiieils  III  plaiaisil  tu  Li  JL 

natuA  SuTjjTyr  ^'r*'  ""^  ''  **""  ***'  '^*-  "  "■'"'■'*  '■  "■»**  """"yli  an  in-ldiid  cuiiUlbuUuii. 


icli  Uie  appiupiiela  bux(ea).  Olw 


I  apply.  If  ulliei  specify  natuie.' 


16. 


'^".'1*  *  "T-!"'-.*"'  '*'*■!'«'  "MulpUuii  uf  Uw  saislcea  Uiat  tim  iuUiylsl  Iws  pailuiiiied.  ui  wM  be  expected  tu  ueifwiii. 
end  Uie  date(a)_ef  eiiy  aaislcesiaiHlaied.  hicluUs  a6  piapaiatuiy  and  leleled  acUiUi.  iiul  lusl  liius  sueiii  hi  at.tual7ui.f.i 
Tx!!  .!!!!!!!!.!!!!?.  '     '  »"''•'■'<«'  tunmcted  «  t»ia  ufllcei(a).  aiiaiuiaelsl.  ui  Maudiatlsl  ul  th,— »■  ii»« 

efc  whattiei  ui  nut  e  Or  LLL-A  OunUnueyuii  Olieet(s)  is  ellaUied. 
The  certifying  official  aha!  sign  and  date  the  hwm.  print  hie/her  name,  title,  and  telephone  number. 


PuMc  rspordng  burden  for  tfiis 
instnietions.  saarcMng  exisditg  dau 
InfbmiaUuii.  Sand  comments 


-^."**!'^  ^  setlmeted  to  awarage  30  minutas  par  rsapenae.  Incliidbtg  time  for  rawtawkio 
a.  gathering  and  maintaining  die  data  itaadad.  and  cempletfng  and  reviewing  the  ooaection  of 
burden  esdmate  or  any  ottier  aspect  of  ttiis  colsctien  of  IntormaUuii.  Intdudhg  auggastians 


[FR  Doc.  97-31566  Filed  12-1-97;  8:45  am] 
atUJNO  CODE  4000-01-C 


^  Tuesday 

^  -  December  2,  1997 


Part  VI 


General  Services 
Administration 


41  CFR  Chapter  301 


Federal  Travel  Regulation;  Maximum  Per 
Diem  Rates;  Rule 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FTR  Amendment  68] 

RtN  3090-^043 

Federal  Travel  Regulation;  Maximum 
Per  Oiem  Rates 

agency:  Office  of  Govenimentwide 
Policy.  GSA. 
action:  Final  rule. 

SUMMARY:  An  analysis  of  lodging  and 
meal  cost  survey  data  reveals  that  the 
listing  of  maximum  per  diem  rates  for 
locations  within  the  continental  United 
States  (CONUS)  should  be  updated  to 
provide  for  the  reimbursement  of 
Federal  employees'  expenses  covered  by 
per  diem.  This  final  rule  increases/ 
decreases  the  maximum  lodging 


amounts  in  certain  existing  per  diem 
localities,  adds  new  per  diem  localities, 
deletes  a  number  of  previously 
designated  per  diem  localities,  and  adds 
information  to  encourage  employees  to 
stay  in  a  fire-safe  approved 
accommodation.  The  meals  and 
incidental  expenses  (M&IE)  amounts 
remain  the  same. 

DATES:  This  final  rule  is  effective  on 
January  1, 1998,  and  applies  for  travel 
performed  on  or  after  January  1, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joddy  P.  Gamer,  Office  of 
Govemmentwide  Policy  (MTT), 
Washington,  DC  20405,  telephone  202- 
501-1538. 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866  of 
September  30, 1993.  This  final  rule  is 


not  required  to  be  published  in  the 
FEDERAL  REGISTER  for  notice  and 
comment.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  This  rule 
also  is  exempt  fi-om  Congressional 
review  prescribed  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Chapter  301 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble  41  CFR  chapter  301  is  revised 
to  read  as  follows: 

PART  301  -7— PER  DIEM 
ALLOWANCES 

1.  The  authority  citation  for  Part  301- 
7  continues  to  read  as  follows: 

Authority.  5  U.S.C.  5701-5709. 

2.  Appendix  A  to  chapter  301  is 
revised  to  read  as  follows: 


Appendix  A  To  Chapter  301— Prescribed  Maximum  Per  Diem  Rates  for  CONUS 

The  maximum  rates  listed  below  are  prescribed  under  §301-7.3(a)  of  this  chapter  for  reimbursement  of  per  diem 
expenses  incurred  during  official  travel  within  CONUS  (the  continental  United  States).  The  amoimt  shown  in  column 
(a)  is  the  maximiun  that  will  be  reimbursed  for  lodging  expenses  including  applicable  taxes.  The  M&IE  rate  shown 
in  column  (b)  is  a  fixed  amount  allowed  for  meals  and  incidental  expenses  covered  by  {>er  diem.  The  per  diem  payment 
calculated  in  accordance  with  part  301-7  of  this  chapter  for  lodging  expenses  plus  the  M&IE  rate  may  not  exceed 
the  maximum  per  diem  rate  shown  in  colimm  (c).  Seasonal  rates  apply  during  the  periods  indicated. 

It  is  the  policy  of  the  Government,  as  reflected  in  the  Hotel  Motel  Fire  Safety  Act  of  1990  (Pub.  L.  No.  101- 
391.  September  25.  1990).  referred  to  as  "the  Act"  in  this  paragraph,  to  save  lives  and  protect  property  by  promoting 
fire  safety  in  hotels,  motels,  and  all  places  of  public  accommodation  affecting  commerce.  In  furtherance  of  the  Act's 
goals,  employees  are  encouraged  to  stay  in  a  facility  which  is  fire-safe,  i.e.,  an  approved  accommodation,  when  conmiercial 
lodging  is  required.  Lodgings  that  have  met  the  Government  requirements  are  listed  on  the  U.  S.  Fire  Administration's 
Internet  site  at  http:y/www.usfa. fema.gov/hotel/index.htm. 


Per  (fern  locaiity 


Key  city' 


County  and/or  ottier  defined  location^,^ 


Maximum 

lodging 

amount 

(includes 

appllcat)te 

taxes) 

(a) 


Maximum 

M&IE 

per  diem 

rate 

rate* 

(b) 

(c) 

CONUS,  Standard  rate 

(Applies  to  all  locations  wittwi  CONUS  not  specificalty  listed  t)elow  or  encompassed  by  the 
boundary  definition  of  a  listed  point  However,  the  standard  CONUS  rate  applies  to  all  loca- 
tions wittiin  CONUS,  including  those  delir>ed  below,  for  certain  relocation  subsistence  allow- 
ances. See  parts  302-2.  302-4.  and  302-5  of  this  subtitle.) 

ALABAMA 

Birmingham 

Gu«  Shores _ 

(May  1-Seplember  30) 

(October  1 -April  30)  .... 

HuntsviRe  

Mobile  

Montgomery  ______~~_„ 


$50 


S30 


$80 


64 


38 


102 


DaMwin. 


ARIZONA 

Casa  Grande 

(January  1 -April  30)  

(May  1-0ecaniber  31)  -. 

Chirie 

(April  1 -October  31)  . 

(November  1-Maich31) 

Ftagstaff 


Montgomery 


Apache. 


04 

34 

138 

60 

34 

94 

64 

34 

98 

62 

36 

100 

67 

30 

97 

61 

30 

91 

54 

30 

84 

93 

30 

123 

60 

30 

90 

Al  points  in  Coconino  County  not  covered  under 
Grand  Canyon  per  dtem  area.. 
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Per  diem  locality 


Keycrty^ 


County  and^  other  de«nee  localion 2, 3 


(April  1-October  31)  

(November  1 -March  31) 
Grarxl  Canyon  


Maximum 
lodging 

amount 
(includes 
applicable 

taxes) 
(a) 


M&IE 
rale 
lb) 


Maximum 

per  diem 

rale* 

(c) 


—  ^  points  in  •»  Grand  Canyon  Nation^  Pwfc  ^ 

„^„,^.  K«ibab  National  Forest  within  Coconino  County, 

"^y*"" NavM>.  ' 

(April  1-Oclobar  31)  

(NoMember  1-^itorch  31) ™.".".""."!."!!."I"!!!"!!!!!!!""!  "  " " 

Phoenix/Scottsdale Maricooa.  " " 

(Octotjer  1-May  14) ^^ 

(May  15-Seplember  30) •-•■"•-'"••""""*"I!I!"ZI"!!""!Z!IZ"!!* "'" 

Preacott ,„  YavMMi  •••—••••••••.«. 

Sierra  Vista  ...... .""."."."!."!  CeSiSe  .".'."."."."I."."".'.':!."'*""''.' " 

^'!SS!L;;^v:7;z;;v;" • '"'^ ^^*^: D»^MiJrthan"AiFB! 

(Noveawer  1-May  31) „ 

(June  i-octobar  31) ;;;;;;" • 

Y«*n« Yirna IZZZZZZZZ ■*" 

ARKANSAS 

LiHIe  Rock „ PulaaW 

CALIFORNIA  *  ""' 


Cleertalce 

Death  VaNey 

Eureka  

Fresno 

Los  Angeles  . 


Mammoth  Lakes/Bridgeport  Mono 

J**?ff  • - ~.  Merced  .... 

JJ°^^P — Stanislaus 

J*°'*j*'*y ~ Monterey  . 


Inyo „ ^ 

HumboW „ Z.™"!."!!™.".'."."."!! 

Fresno  .""""""."!.".""! 

Los  Angeles,  Kam.  Orange  and  Ventura  Counties- 
Edwards  AF8;  Naval  Weapons  Center  and  Ord^ 
nance  Test  Station,  China  Lake. 


(April  1 -October  31)  

(November  1-March  31) 

OaWturaMtadera 

Oakland  

Ontario 

Palm  Springs  „. 

(November  1-May  31)  .. 

(April  1-Oclober  31)  ..... 

Palo  Alto/San  Jose  ._ 

Point  Arena/Gualala  

neddmg 


Napa. 


Madera  

Alameda,  Contra  Costa  and  Miiiin 
San  Bernardino  

Riverside. 


•KW" 


Santa  Clara 

MerxJicino 

—  Shasta  

Re^wodCity/San  Mateo San  Mateo 

^cwnento  Sacramento  ....... 

S*!  Di«90 San  Diego 

San  Francisco „ san  Francisco  ... 

San  Luis  Obispo san  Luis  Obispo 

Santa  Barbara  Santa  Barbara  ... 

S*^  Cruz Santa  Cruz. 

(June  1 -September  30) 

(October  1-May  31) "" 

Sante  Rosa - -      "  S^^^^ 


South  Lake  Tahoe „„..    ei  Dorado{S«ijii' Stotii^7MV^^^ 


Stockton 


San  Joaquin 


I£2!^  ''^**'  

visaua ».......„.„„........„....„  Tulare  

West  Sacramento Voto 

Yosemrte  NafI  Park Mariposa. 

(April  1 -October  31)  !!.."!.."!.  .....Z^ 

(November  1 -April  30) i"™."!.." 


COLORADO 

Aspen 

BouWer  

(May  1-October  31)  .... 

(Novemtter  1 -April  30) 
Cotorado  Springs 


Pitkin  .... 
BouMer. 


El  Paso. 


7» 
56 

111 


106 


106 
78 


67 
64 

61 


63 

76 

70 

100 


63 
54 

63 

116 

103 

61 

111 


61 

SO 

116 

120 

53 

87 

81 

93 

120 

66 

98 

87 

51 
64 
96 

55 
94 
55 
86 

87 
56 

145 

92 
70 


34 
34 

36 


36 
30 


»4 

30 

34 
34 
39 


34 
42 
34 
34 
42 


42 

34 
34 


42 
42 
30 
34 

38 


42 

42 
34 

38- 
36 
38 
42 

36 

34 


38 
34 
36 

36 
30 

42 
42 

42 

38 
36 


113 
93 

146 


136 

06 

144 

110 

93 


119 

101 

84 

91 

99 
135 
119 
104 

151 


125 
88 
87 

182 

188 
146 
91 
146 
10« 

119 
99 
158 
162 
67 
125 
119 
131 
162 
104 
132 

125 

88 

162 

134 

88 
132 

93 
116 

129 
101 

167 

130 
106 
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Per  diem  locality 


Keydty' 


County  and/or  o&tet  defined  location^ ,' 


Maximum 

lodging 

amount 
(includes   -f 
applicable 

taxes) 
(a) 

M&IE 
rate 
(b) 

Maximum 

per  diem 

rate* 

(c) 

76 
63 

30 
30 

106 
93 

57 
60 

30 
30 

34 

87 

80 

126 

100 
50 
56 
09 
56 

34 
84 
80 
34 

30 

134 
84 
85 

103 
86 

62 
SO 

30 
30 

92 
80 

170 
60 

42 
80 

212 
90 

67 
57 

80 
80 

97 
67 

97 
SO 

84 
84 

131 
84 

129 
110 

88 
36 

167 

148 

67 
50 

30 
30 

97 
80 

226 

99 

42 
42 

268 

141 

96 
91 
«7 

88 

80 
80 

134 
121 
117 

87 
SO 

84 
84 

121 
84 

84 

69 
54 

80 
84 
80 

114 

103 

84 

60 
54 

84 
84 

94 
88 

128  . 
92 
93 

38 
38 

38 

161 
130 
131 

(April  1-October  31)  ..... 

(November  1-Mvch  31) 
Cortez  

May  1 -September  30)  .. 

October  1 -April  30) 

Denver  ..,.— .,»»«.«..,...«,— 

Durango 

(June  1 -October  31) 

(Noveml)er  1-May  31)  .. 

Fort  Coltins/Loveiand 

Glenwood  Spnngs  . 

Grarxj  Junction  ^ 

Gunnison  

(June  1-September  30) 

(October  1-May  31)  

Keystone/Silverthome 

Pueblo 

(June  1-S«plember  30) 
(October  1-May  31) 

Steamboat  Spnngs  

(December  1 -March  31) 
(Apnl  1  -Ncvemtser  30)  .. 

TeMuride 

(November  l-Marcb  31) 
(April  1 -October  31)  

Trinidad _.. 

(June  1-September  30) 
(October  1-May  31) 

Vai „.. 

(November  1-March  31) 
(April  1-0ctober31)  

CONNECTICUT 

Bndgeport/Danbufy 

Harttord 

New  Haven „. 

New  London/Groton  

(June  1 -October  31) 

(November  1-May  31)  .. 
PutnanVDanieison 
Salisbury/LaiteviUe 
Vernon  „ 


Moftezuma. 


Denver,  Adams,  Arapahoe  arxl  Jefferson 
UPlata 


GarMd... 

tlnnn 

Gunnison. 


Summit  

IMontrose  .... 
Puebto. 


RoulL 

San  Miguel. 
Las  Animas, 
oigie. 


Fairfield 

Hartford  and  Middtesex 

New  Haven 

New  Londoa 


DELAWARE 

Dover  

(May  1 -September  30)  . 
(October  31 -Apnl  30)  ... 

LOWBS    .............■...■■■•.•■■»..■■ 

(June  1-Sep(ember  14) 
(September  15-May  31) 


Windham 
LilcfttoU 
Toland 

Kent 


Wilmington  _ New  Caste 


Seminole . 


DISTRICT  OF  COLUMBIA 

Washington,  DC  (also  the  cities  of  Alexarxjria,  Falls  Church,  and  Fairfax,  and  the  counties  of 
Ariington.  Loudoun,  and  Fairfax  in  Virginia;  and  the  counties  of  Montgomery  and  Prince 
George's  in  Maryland)  (See  also  Maryland  and  Virginia.) 

FLORIDA 

AJtamonte  Springs  

Bradenton  

(January  1-May  14) „ 

(May  15-(December31) 

Cocoa  Beach  

Daytona  Beach 

(February  1-August  31)  '. 

(September  1-January31) 

Fort  Lauderdale  

(December  15-April  30) 

(May  1 -December  14) 


126 


81 


42 


34 


Brevard 
Volusia. 


168 


t15 


78 
50 
64 

80 
80 

84 

106 

80 

118 

90 
54 

84 
84 

124 
88 

104 
72 

84 
34 

186 
106 
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Per  diem  locality 


Keycilyi 


County  and/or  other  defined  location  2 ,  s 


Fort  Myers  „ Lag. 

(January  1-April  30) „. 

(May  1 -December  31)  ^. ..""" 

Fort  Pierce SaintLucie"  '"' 

(December  1 -April  30) „ 

(May  1 -November  30) .. !!!!"."!!!."."m!!!!."l'i 

Fort  Walton  Beach Okaloosa  1..ZZ...Z1Z....Z.^.Z."^ 

Gainesville  „. Alachua 

Gulf  Breeze .- ZZ^.  Santa  Rosa"!!.""!!!"!!."! 

i**S?r!,'"®  °"^  County;  Havsi  ^iton  M^jjiiit" 

Key  Wost  •.«..,.,. MoncoB 

(December  15-April  30) !!!!!!    u 

(May  1-December  14) !!!!!!!!!!!!!!!!!!!!!!Z!!!!! 

•  Kissimmee  ^ Osceola " '" 

Lakeland „.„ !!!!!!  Poik !!!!!!!!!!!!!!!!!!!!!!!!!!! 

Miartii  _ Dade.  " 

(December  15-April  30) !!!!!!!!!     !_ .^■^^. 

(May  1-December  14)  _.._!!!! !1!„„„*..     !!"!!!!!!!! 

Naples CoUier 

(December  IS-Ap^il  30) „„!.!!!!" 

(May  1-December  14)  

'-'"^'"O  «..-. Orange 

Panama  City _ Bay  

(March  1-September  14) !!!!!."!    !__ 

(September  15-febnjary 29) !!  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!" 

Pensacola  Escambia 

r,     .     _      .  caiaunow  — ~..~.....~..........„.™...„...... 

Punta  Gorda  „ Chariotte. 

(December  15-April  14) 

(Apnl  l5-December14).A 

Saint  Augustine  .^.    Saint  Johns  ..„.!!!!!!!!...„. 

Sarasota  Sarasota.  

(December  15-April  30) _ 

(May  1-oecember  14) !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Stuart „ Martin. 

(January  1-April  30)  

(May  1-oecember  14) !  !!!1!!!!!!!!!!!!!_!!!!!!!!!!!!!!!!"'!!!! 

Tallahassee  laon ~ 


Indian  River. 


Tampa/St.  Petersburg  

(January  1-April  30)  

(May  1-December  14) 

Vero  Beach 

(January  15-April  30)  ... „.. 

(May  1  January  14) 

West  Palm  Beach ;__    p^m  Beadi 

(January  1-April  30)  

(May  1-December  31) 

GEORGIA 

Alt)any — —..„..........„ — „ Dougherty  .. 


Hillsborough  and  Pinellas. 


Athens .„. Clarke 

t^^^ ~ Clayton,  De  Kalb.  Fulton; Cot*  aiidGiiii^" 

yOitsta Rich.mond  

Columbus Muscogee 

^^ - Rockdale !!!!!!!!!!!!!:!!!!!!!!!" 

Macon 


Bibb 


Savannah ....._ Chatham  . 

IDAHO 

Boise ...._ Ada 

Coeur  d'Alene Kootenai 

(May  1-September  30)  „ 

(October  1-April  30) !!!!!!!!!!!!! 

'<la*>o  Flails Bonneville" 

Ketchum/Sun  Valley _ Blaine 

McCaN  Vallaw 

Stanley ,, Custer 

(June  1-September  30) „.   _ 

(October  1-May  31) 


Maximum 

kJdging 
amount 

Maximum 

(includes   + 

M&IE 

.  per  diem 

applicable 

rate 
(b) 

rate" 

taxes) 

(c) 

(a) 

96 

34 

132 

53 

34 

87 

61 

30 

91 

50 

30 

80 

80 

,30 

110 

64 

34 

96 

85 

34 

99 

78 

30 

103 

147 

42 

189 

94 

42 

136 

74 

30 

104 

63 

30 

93 

89 

42 

131 

71 

42 

113 

126 

36 

164 

65 

38 

103 

77 

3* 

111 

77 

30 

107 

89 

30 

89 

59 

34 

93 

76 

34 

110 

54 

34 

86 

65 

34 

99 

89 

34 

123 

52 

34 

86 

69 

34 

103 

63 

34 

97 

66 

34 

100 

103 

38 

141 

81 

38 

119 

63 

80 

93 

50 

30 

80 

94 

86 

182 

67 

88 

105 

58 

30 

88 

58 

34 

92 

97 

38 

185 

70 

30 

100 

63 

30 

98 

65 

30 

95 

86 

30 

116 

71 

34 

105 

68 

34 

102 

56 

34 

90 

50 

34 

84 

56 

34 

90 

87 

38 

125 

59 

34 

93 

57 

34 

91 

50 

34 

84 
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Perdwm  locaiity 


Keyctty^ 


County  and/br  other  defined  location',' 


Maximum 

lodging 

amount 
(includes  * 
applicable 

taxes) 

M&IE 
rate 
(b) 

Maximum 

per  dtem 

rate" 

<c) 

(a) 

S6 

30 

86 

M 

34 

90 

120 

42 

162 

SO 

30 

89 

52 

30 

82 

64 

34 

88 

as 

30 

115 

6S 

38 

103 

SB 

30 

86 

56 

34 

90 

02 

30 

120 

73 

30 

111 

52 

30 

82 

70 

30 

117 

S4 

34 

88 

57 

30 

87 

52 

30 

82 

117 

30 

147 

06 

30 

06 

01 

30 

01 

06 

30 

95 

00 

30 

90 

52 

34 

86 

00 

30 

96 

00 

42 

130 

02 

34 

96 

04 

34 

98 

50 

30 

89 

02 

34 

96 

71 

30 

100 

07 

34 

101 

00 

30 

90 

67 

30 

87 

03 

30 

113 

00 

42 

130 

oe 

30 

92 

00 

34 

94 

00 

30 

118 

50 

30 

89 

SO 

30 

80 

130 

34 

172 

03 

34 

97 

01 

30 

91 

52 

30 

82 

50 

30 

89 

50 

30 

80 

01 

34 

125 

SO 

34 

93 

lait^ois 

Aurora 

ChampaignAJrbana . 
Chicago 

tlOllOl    ....•■■••••••.••••■■•« 

Peoria  

Rock  Island 

Roddord  . 

INDIANA 

Bloomington/Crane 

Carmel  _.. 

(June  1-Sep(emt>er  30) 
(October  1-May  31) 

Fort  Wayne 

Indunapoiis ^. 

Latayelte  .^... ...... 

Michigan  City 

Nashville  

(June  1-Oclober  31) 

(November  1-May  31) 

South  Bend 

Valparaiso^Burlirigton  Beach 

IOWA 

Bettendorf/Davenport 

Cedar  Rapids 

Des  Momes  . 

KANSAS 

Kansas  City 

Wcnito 

KENTUCKY 

Covinglon „....„. . .. 

Florence _._«. ...„..„... 

Lexington  . «..«.»_»„....„„ 

Louisvile 

LOUISIANA 

Bator  Rooge 

Bossier  City  

Gonzales 

Lake  Charles 

New  Orleans  ■••«••••••••••••..•..•. 

Opekxjses „ 

Shreveport  

St  FrarxasviMe 

MAINE 

Bangor 

(July  1 -October  31)  

(November  1-June  30)  ... 
Bar  Harbor  

(Juty  1 -September  14)  ... 

(September  IS-June  30) 
Bath  

(June  1-September  30)  .. 

(October  1-June  30) 
Calais 

(July  1-September  30)  ... 

(October  1-June  30) 

Kennebunk/Sanford  _.. 

(May  1-September  30)  ... 

(October  1 -April  30)  ...... 

KiBery : 


Kme „. 

Champaign  

Du  Page.  Cook  and  Lake , 
King  ..__.........«....._......„. 


Peoria 

Rock  Island. 
Winnebago  . 
Sangamon  ., 


Monroe  and  Martin 


Marion  oouniy;  ron  ueniamin  namson 

Tippecanoe _ 

La  Porte 

Delaware 


St  Joeeph 


Scott  .._.....« 
Linn 


Johnson  and  Wyandotte  (See  also  Kansas  City, 

MO.). 
Sedgwick  „ „ „ „. 


Kenlon  . 
Boone  .. 
Fayette 


East  Salon  Rouge  Parish 

Bossier  Parish  

Ascenskxi  Parish 

Calcasieu  Parish  „ 

Parishes  of  Jefferson,  Orleans,  Plaquemines  and  SL 
Bernard. 

St.  Landry „_... ._.^ 

Caddo  Parish 

West  Feliciana 

rerwoscoL 


Sagadahoc. 


YOffc. 


Portsmouth  Naval  Shipyard  (See  also  Portsmouth, 
NH.). 
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Per  dtem  kx»lity 


Key  city' 


County  and/or  other  defined  kKation',' 


Cumt>er1and. 


Knox. 


(June  1-October  31)  .„. 
(f^tovenber  1-May  31)  .. 

Portland  

(July  1-October31)  

(November  1-Jurw  30) 

Rockport  _ 

(June  15-October31) _„ 

(fMovember  1-June  14) „ .ZZ..".1~.. 

Wiscasset  Lincoln. 

(July  1-September  14)  _ „ „ 

(September  15-June  30) _ iZZ!^"'"'ZZZZZ"Z. 

MARYLAND 

(For  the  counties  of  Montgomery  and  Prince  George's,  see  District  of  Cohjmbia.) 

Annapolis Anne  Arundel „ 

Baltimore Baltimore  and  Haitord 

Columbia . Howard  _ 

Frederick Frederick . 

Grasonville „ Queen  Annes  „ 

Hagerstown Washington „„ 

Lexington  Park/St.  Inigoes/    Saint  Mary's „ 

Leonardtown. 

Lusby  Calvert 

Ocean  City Worcester. 

(May  1-Septemt>er  30) 

(October  1 -April  30) 

Salisbury ™ Wicorroco ZZZZZZr'Z''" 

St.  Mnhaels Talbot 

(April  1 -November  30) 

(December  1 -March  31) »™"!!!."!!!!!.."!!!!!!.".".."."."!!!!!!.7! 

MASSACHUSETTS 

Andover  Essex 

Boston Suffolk „ „ 

Cambridge/Lowell  ^ Middlesex.  

(April  1 -November  30) „  _ 

(September  1&-May  31)  !.!!.ZZ."!...!"!! "! 

GfeenfieW/South  DeerfieW  FrankHn !.!!"!.."!."."!!!!."!!!".".."!!!!!!"!! 

Hyannis Barnstable. 

(July  1-September  30)  ...„ „ 

(October  1-June  30) !!!Z.."!!.....™!!ZZ."I 

Martha's  Vineyard Dukes. 

(June  1-October  31) 

(November  1-May  31)  ..„ "'""'""'"Z 

Nantucket Nantucket 

(June  1-October  31) 

(November  1-May  31) !.""!.™!.™.".."™Z!."™™ 

Northampton Hampshire  ."."!."!!!,..I!."."Z1"!...." 

PittsfieW  „ Berkshire  ZZ""'ZZ"Z 

Plymouth „ Ptynf>outh. 

(June  15-October  31) „ 

(Novemt>er  1-June  14) „ : !!.""!"!!™!  

Oulncy „ Norfolk  "l..Z.'.""!~™.""!!!Z       " 

Springfield _ Hampden _ 

Taunton/New  Bedford Bristol 

Worcester  ., Worcester ""ZZI'ZZ'""Z'Z'"Z 

MICHIGAN 

Ann  Arbor  Washtenaw 

Charievoix Chartevoix. 

(June  1-September  30) 

(October  1-May  31) „ ..l."!!!!!."!!!.ZZ!.."!!!."!!!."!!."!™ 

Detroit  Wayne  .™!."!!!!!.".""!"!..."!!."™!!!!.™!.",7 

East  Lansing/Lansing  — Ingham !Z!!ZZ1"  .."!Z.™™."  IZ 

Flint  GenesAA 

Frarjkfort  _ Benzie 

Gaytord  otsego 

Grand  Rapkls  „ „ Kent „ 

Holland Otta¥ya  


Kalamazoo Kalamazoo 


Maximum 

kxlging 
amount 

Maximum 

(includes   4- 

M&IE 

per  diem 

applicable 

rate 
(b) 

rate< 

taxes) 

(c) 

(a) 

81 

34 

115 

57 

34 

91 

00 

30 

124 

» 

30 

101 

102 

34 

ISO 

58 

34 

oe 

100 

30 

130 

04 

30 

04 

00 

30 

134 

110 

30 

140 

02 

42 

134 

60 

30 

04 

SO 

34 

03 

54 

» 

04 

SO 

34 

03 

50 

34 

03 

145 

42 

107 

50 

42 

oe 

50 

34 

02 

130 

30 

100 

103 

30 

141 

70. 

30  • 

110 

110 

42 

ISO 

127 

34 

101 

116 

34 

ISO 

56 

30 

06 

104 

30 

142 

55 

30 

93 

159 

42 

201 

92 

42 

134 

149 

42 

101 

92 

42 

134 

68 

30 

00 

52 

34 

00 

92 

30 

122 

70 

30 

100 

77 

34 

111 

67 

30 

07 

64 

30 

04 

61 

30 

01 

75 

30 

106 

70 

30 

100 

50 

30 

80 

89 

38 

127 

72 

30 

102 

57 

30 

87 

76 

30 

100 

59 

34 

03 

62 

34 

00 

64 

30 

04 

54 

30 

04  ■ 
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Per  diem  locality 


Keydty^ 


County  aixj/or  other  deflr>«d  location  * ,  3 


Maximum 

lodging 

amount 

(Includes 

applicable 

taxes) 

(a) 


M&IE 
rate 
(b) 


Leiand „ 

(May  1 -September  30)  . 
(October  1 -April  30)  

Mackinac  Island 

(June  1 -September  30) 
(October  1-May  31) 

Manistee  

(June  1 -September  30) 
(October  1-May  31)  

Midland  

Mount  Pleasant 

Muskegon  

Ontonagon  „. _i„.. 

Petoskey 

(June  1-October  31) 

(November  1-May  31)  ... 

Pontiac/Troy , 

Sauit  Ste  Marie 

(June  1 -October  31) 

(November  1-May  31)  ... 
South  Haven 

(May  1 -September  30)  .. 

(October  1 -April  30)  

Traverse  City  

(May  1 -September  30)  .. 

(October  1 -April  30)  

Warren  


Leelanau. 


Maddnac. 
Manistee. 


MkJIand 

Isabella 

Muskegon  . 

Ontonagon 

Emmet 


Oakland  ... 
Chippewa. 


Van  Buren. 
Grand  Traverse. 


MINNESOTA 

Duluth  

(June  1-Septomber  30) 

(October  1-May  31) 

Minneapolis/St.  Paul ! 


Macomb  . 
SL  Louis. 


Rochester 


Anoka,  Hennepin,  and  Ramsey  Counties;  Fort 
Snelling  Military  Reservation  and  Navy  Astronau- 
tics Group  (Detachment  BRAVO),  Rosemount. 

Oimsted _ 


MISSISSIPPI 

Bik)xiAjultport/Pascagoula/Bay 
Louis. 

Jackson  

Ridgeiand 

Robinsonville 

Vicksburg „. 


St.    Harrison,  Jackson,  and  Hancock 


100 
53 

84 

61 

63 
SO 
58 
66 
61 
56 

56 

50 
83 

77 
60 

85 

54 

87 
56 

61 


57 
81 


68 


78 


30 
30 

38 

38 

30 

30 
30 
30 
30 
30 

34 
34 
38 

34 
34 

30 
30 

34 
34 
30 


36 
36 

38 


30 


34 


Hinds  .... 
Madison 
Tunica  ... 
Wanen.. 


MISSOURI 

Branson  

(May  1 -October  31)  .... 

(November  1 -April  30) 

Cape  Girardeau  

Hannibal 

Jefferson  City  ._ 

Kansas  City  „ 


Taney. 


Cape  Girardeau 

Marion  

Cote  


Lake  Ozark  ... 
Osage  Beach 

Springfiekl 

St.  Louis 


Clay,  Jackson 
KS.). 

Miller 

Camden „.. 

Greene 


and  Platte  (See  also  Kansas  City. 


SL  Charies  and  SL  Louis 


MONTANA 

Great  Falls , 

Polson/Kalispell  

West  Yeltowstone  Park 

NEBRASKA 

Lincoln  

Omaha 


Cascade 

Lake 

Gallatin  .. 


Lancaster 
Douglas  .. 


NEVADA 

Elw 

Incline  Village 


All  points  In  Elko  County  excluding  Wendover 

Ail  points  In  the  Northern  Lake  Tahoe  area  ¥wthin 
Washoe  County. 


57 


30 


Maximum 

per  diem 

rate* 

(c) 


130 
83 

132 
99 

93 
80 
88 
86 
91 
85 

90 

84 

131 

111 
94 

115 
84 

131 
92 
91 


104 

95 

129 


98 


113 


66 

34 

99 

56 

34 

89 

«1 

30 

81 

86 

30 

86 

66 

30 

98 

54 

30 

84 

84 

ao 

84 

88 

30 

85 

S2 

» 

82 

66 

42 

130 

56 

34 

89 

56 

34 

89 

53 

34 

67 

75 

42 

117 

82 

30 

82 

54 

30 

84 

52 

30 

82 

51 

30 

81 

67 

34 

101 

87 
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63805 


Per  diem  k>cality 


Keyctty^ 


County  and/or  other  defined  kxation^,* 


Maximum 

lodging 

amount 

(includes 

appik»bte 

taxes) 

(a) 


M&IE 
rate 


Maximum 

per  diem 

rate* 

(c) 


(June  1-September  30) „ „... 

(October  1-May  31)  . 

Las  Vegas Ctark  County;  Neiiis  AFB _ 

"•'*  AM  points  in  Washoe  County  not  covered  under  in^ 

dine  Village  per  diem  kKality. 

.^<a*e''ne ™ „ Douglas  (See  also  Soutt?  Lake  Tahoe.  CA.)  _.„ . 

Winnemucca HumboWl  


NEW  HAMPSHIRE 

CorKX>rd  

(June  1-October  31)  ... 

(November  1-May  31) 
Conway 

(June  1-October  31)  ... 

(November  1-May  31) 
Durtiam  

(May  1 -(October  31)  .... 

(November  1 -April  30) 
Hanover 

(June  1-October  31)  ... 

(November  1-May  31) 

Laconia  

Manchester  , 

Portsmouth/Newinglon  ..., 


Merrimack. 
Carrea. 


Strafford. 


Grafton  and  SuHivan. 


(June  1-October  31)  ... 
(November  1-May  31) 


Belknap 

Hillstxjrough _ ™* 

Rockingham  County;  Pease  AFB  (See  aJso'Kmery! 
ME.). 


NEW  JERSEY 

Atlantic  City 

Chen>  Hill/Camden/Moorestown 

Flemington  „ 

FreehokJ/Eatontown 

Millville  

Newark 

Ocean  CityADape  May  , 

(May  15-September30)  „. 

(October  1-May  14) ... 

Parsippany/Dover  

PIscataway/Edlson 

Princeton/Trenton  

Tom's  River  

(June  1 -September  30)  „ 

(October  1-May  31) 

NEW  MEXICO 

Albuquerque  

Farmington 

Gallup  „ 

Los  Alamos 

Santa  Fe i 

(May  1-October  31)  

(November  1 -April  30) 

Taos 


Atiantk: 

Camden "." 

Hunterdon ™ 

Monmouth  County;  Fort  Monmouth  ™"! 

Cumt)eriand 

Bergen,  Essex,  Hudson.  Passak:  and  Unton 
Cape  May. 


Morris  County;  Picatinny  Arsenal 

Middlesex 

Mercer  

Ocean. 


Bemalllk) .... 
San  Juan  ... 
McKinley  .... 
Los  Alamos 
Santa  Fe. 


Taos . 


NEW  YORK 

Albany Albany 

Batovia Genesee. 

(May  1 -September  30) „ 

(October  1 -April  30)  

Binghamlon Broome  ... 

BuWato — Erie 

Coming  .. Steuben  .. 

Elmira Chemung 

Glens  Falls Warren. 

(June  1-October  31) „ 

(November  1-May  31)  , 

'thaca — —    Tompkins  . 

Kingston Ulster 

Lake  Placid Essex. 

(June  1 -November  14) 


118 
76 
60 
57 


81 


88 

ti 

84 

71 
63 

113 
86 
70 
73 


61 
87 

84 

74 
80 
88 
54 
84 

165 

85 

118 

105 

87 


63 

70 
53 
58 

81 

122 
83 
66 

68 

67 
50 
54 
78 
58 
53 

74 
63 
56 
52 

75 


38 

38 

88 
84 

38 
30 


30 
80 

34 

84 

30 
30 


36 

30 
30 


34 
34 

38 
38 

34 
34 
34 
42 

30 
30 
36 
36 
36 

34 
34 

34 
34 

30 
34 

42 

42 
34 

38 

34 
34 
34 
36 

30 
30 

38 
38 

30 
34 

34 


157 

114 

118 

81 

134 
61 


80 

118 


101 
83 

181 
124 
100 
103 


115 
81 

122 

112 
114 
123 

88 
136 

186 
125 
156 
143 
125 

103 
87 

104 
87 
86 

118 

164 
125 
100 

116 

101 
64 
88 

118 
88 
83 

112 
101 

86 

86 

108 
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Per  diem  locality 


Key  city' 


County  arxj/or  ottwr  defir>ed  location  ' ,  3 


(November  15-May  31) 
New  York  City „.... 


Niagara  Fate  

(May  15-October31)  .. 

(Novemt)er  1-May  14) 
Nyack/PaKsades  

OWBQO    „ .»..„._. 

Palisades/I^yack  ™ 

Plattsburgh _^ 

Poughkeepsie 

Rochester  

Saratoga  Springs 

(May  1-Octot>er31)  .... 

(Novemtjer  1 -April  30) 

Scherwctady 

Syracuse 

TarrytowrVWhite  Plains  ... 

Utica 

Waterioo/Romulus 

Watertown 

Watkins  Glen  

West  Pomt  


Tbe  tx)roughs  of  the  Bronx,  Brooklyn,  Manhattan, 
Queens  and  Staten  Island:  Nassau  and  Suffolk 
Counties. 

Niagara. 


Rockland 

Ttoga 

Rockland 
Cttnton  ... 
Dutchess  . 
Monroe  ... 
Saratoga. 


Schenectady 
Onondaga  .... 
Westchester .. 

Or)ekta 

Seneca  

Jefferson 

Schuyler _. 

Orange 


NORTH  CAROUNA 

r^snoviwo  ••••>»•••*»•■•••••*»•.■•••■■».■••••••.■■.. 

Chartotte 

"■JfBOOVWO 

Of— naboro^High  Point 

toil  Devil/Duck/Oulerbanks  

(May  1 -September  30) 

(October  1 -April  30) ... 

Morehead  City  

(April  1 -August  31)  

(September  1 -March  31) 

New  Bem/Havekx*  „ 

Research  Park/Raleigh/DurhanVChap- 

et  Hill. 
Wilmington  

(March  1 -September  30) 

(October  1-Febnjary  29)  

Wmston-Salem 

NORTH  DAKOTA  (See  kwtnote  5) 

OHK> 

Akron  

Cambridge 

(June  1 -October  31) 

(November  1-May  31)  „ 

Canton  „ 

Cincinnati/Evendale 

Cleveland 

Columbus . 

Dayton/Fairtxxn ""™! 

Elyria 

(May  1 -September  30)  "~.ZZZ 

(Ocloberl -April  30)  

FaWek^Hamilton 

Geneva 

Jackson „ „... ........._ 

Lancaster  

Nofwalk/Bellevue  

(May  1 -September  30)  

(October  1 -April  30)  '. 

Port  Clinton/Oakharbor 

(June  1-September  30) 

(October  1-May  31)  

Sandusky „ 


Buncombe  ... 
Mecklenburg 
Cumt)er1and  . 

Guittord 

Dare. 


Cwterat 


Craven 

Wake,  Durham  arxf  Orange 


NewHafK>ver. 


Forayttt , 


Summit  ... 
Guernsey. 


Maximum 

lodging 
amount 

Maximum 

(includes   ^t- 
applksble 
taxes) 

M&IE 
rata 
(b) 

per  diem 

rate* 

(c) 

(a) 

59 

34 

93 

196 

42 

240 

86 

34 

99 

50 

34 

84 

S3 

34 

87 

63 

30 

93 

61 

30 

91 

56 

34 

92 

74 

30 

104 

66 

42 

107 

104 

36 

142 

56 

36 

94 

SS 

34 

86 

71 

34 

105 

114 

42 

156 

66 

34 

100 

60 

30 

99 

SO 

30 

89 

60 

30 

90 

57 

30 

87 

S2 

34 

86 

71 

38 

109 

82 

30  . 

112 

67 

34 

101 

118 

34 

152 

90 

34 

84 

9« 

30 

94 

80 

30 

80 

64 

30 

114 

86 

38 

134 

66 

30 

95 

56 

30 

85 

60 

34 

114 

72 


34 


Stark  

Hamilton  and  Warren , 

Cuyahoga  „ 

Franklin 

Montgomery  and  Greene;  Wright-Patterson  AFB 
Lorain. 


Butler  

Ashtabula 

Jackson  and  Pike 

FairfieW 

Huron. 


Ottawa. 


106 


Erie. 


61 

.  30 

91 

SO 

30 

80 

S6  ' 

30 

88 

76 

34 

110 

63 

38 

121 

81 

34 

115 

74 

30 

104 

80 

30 

119 

S4 

30 

84 

58^ 

30 

88 

75 

30 

105 

54 

30 

84 

S3 

30 

83 

73 

30 

103 

SO 

30 

80 

80 

30 

119 

SO 

30 

80 
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Per  diem  kx^lity 


Key  city' 


County  and/or  other  defined  location^  ,3 


Maximum 

lodging 

amount 

(includes 

apptk:able 

taxa^ 

(a) 


M&IE 
rate 


Maximum 

per  diem 

rate* 

(c) 


(May  1 -September  30)  .'. 

(October  1 -April  30)  

Springfield Ctafk  . 

Toledo „ Lucas 


OKLAHOMA 

Nonnan Cleveland 

Oklahoma  C«y „ Oklahoma 

Tulsamartlesville Osage,  Tulsa  and  Washington  ! 

OREGON 

Ashland/Medford Jackson. 

(June  1 -October  31) _ 

(November  1-May  31) !"!."™!!™!!™!!™."  "! 

Beaverton  Washington"!!!"!!™."!™"!™!!!!™ 

^f^  ~ Deschutes 

Clackamas/Milwaukie  Clackamas 

Coos  Bay Coos !!!!!!!!!!!!!!!!!!!!!!! 

Florence/Eugene  *..„....„ Lane. 

(July  1-Septeml)er  30)  

(October  1-june  30) „ .!!!!!!!!!!!!!!!!.!!!!!!!!!!!!!!! 

Gold  Beach „    Curry. 

(May  15-October31)  .....'. .". 

(November  1-May  14)  _ !!!!!!!!!!!!!!!! 

Klamath  Falls Kiamaih  ..!!!!!!!!!!..!!!!!!!!!!!!!!!.'!!!!!! 

Uncoln  City/Newport Linooln. 

(June  1 -October  31) 

(November  1-May  31) ..1"!!!!."!!!!!!!!!!!!™!! 

Portland  ».„ Multnomah 

Salem „„ Marion 

Seaskte Clatsop  

PENNSYLVANIA 

Allentown  Lehigh _ „..., 

Beaver  Falls Beaver ™ „ 

Chester/Radnor  Delaware  ...!!!!!!!!!!!_..!!1!!!!!...!!!!! 

Gettysburg  . ;...„    Adams. 

(May  1 -October  31) _ „ 

(November  1 -April  30) 


King  of  Prussia/FL  Washington „.    Montgomery  (bounty,  except  Bala  Cyiiwyd  (See^^^^ 

Philadelphia,  PA.). 

Lancaster „ Lancaster 

MechafMcsburg  Cumberiand _ . 

Mercer Mereer !!!.!!!!!!!!!!!!!!!"!!!!! "" 

PhHadelphia  Philadelphia  County;  city  of  Bala  Cyrrwyd'in  Morih 

gomery  County. 

Pittsburgh „ Allegheny „    " 

Reading  — ^ Berks  !!!!"' _!!" 

Scranton  Lackawanna  .!.!!!!!!„. " 

Wamninster Bucks  County;  Naval  Air  Devetopnrtent  Center  „.!.!!!."! 

Valley  Forge/Malvern Chester „_ 

RHODE  ISLAND 

East  Greenwfeh  Kent  County;  Naval  Constructkw  Battalk>n  Center, 

Davisvllle. 

Newport/Block  Island Newport  and  Washington. 

(May  1-October  14) „ 

(October  15-Aprii  30) „..„ ,.... !!.!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!."!! 

ProvkJence Provktence „ „!.!"!!!."!!! 

SOUTH  CAROLINA 

Aiken _ Aiken _.„ 


109 
SO 
56 

57 

SO 
85 
54 


83 
50 
68 

70 
65 
60 

72 
52 

66 
50 
60 

86 
58 

89 
56 
SO 

68 
54 
99 

72 
S3 
84 

63 

65 
52 

1.13 

80 
57 
61 
54 

05 


30 
30 
34 
34 

30 
80 
30 


38 
38 
38 

30 
30 
30 

34 
34 

30 
30 
38 

38 
38 

38 
30 
30 

34 
30 
42 

34 
34 
36 

34 

30 
30 
38 

36 

30 
34 
34 
38 

34 


139 
80 
90 
91 

89 
95 
84 


121 
88 

106 

100 

95 

90 

106 
86 

99 

80 
107 

123 
98 

127 
86 

» 

100 
84 

141 

106 

67 

122 

97 
96 
82 

151 

128 
87 
86 
88 

133 

93 


Charleston 

Columbia 

Greenville 

Hilton  Head 

(March  1 -September  30) 

(October  1 -February  29) 
Myrtle  Beach 

(May  1 -September  30)  ... 

(October  1-April  30)  


Charleston  and  Berkeley 

Richland _ 

Greenville  „... 

Beaufort. 


Horry  County;  Myrtle  Beach  AFB. 


Ill 

81 
83 

42 
42 
42 

186 
129 

125 

70 

100 

56 

74 

30 
34 
30 
38 

180 

134 

85 

112 

128 
68 

34 

34 

182 
103 

141 
80 

34 

34 

175 
04 
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Per  dieni  locality 


Keycily' 


County  and/or  ott)er  defined  location' , ^ 


Maximum 

lodging 

amount 

(includes 

applicable 

taxes) 

(a) 


Per  diem  locality 


M&IE 
rale 
(b) 


Maximum 

per  diem 

rate* 

(c) 


Key  city  ^ 


County  and/or  other  defined  location  2 ,  s 


Spartanburg  _ 

SOUTH  DAKOTA 

Custer  ..„ „ 

(June  I^Seplembar  30)  . 

(October  1-May  31) 

Hot  Spnngs 

(May  1 -September  3(Q  .. 

(October  l-April  30) 

Rapid  City _ 

(June  1 -August  31)  

(September  1-May  31)  .. 

Sioux  Fails 

Sturgis „ 

(June  15-August31)  

(September  IS-April  30) 

TENNESSEE 

Chattanooga __^ 

Gatlinburg  „ 

(May  1 -November  30)  ... 

(December  1-Apnl  30)  „„ 
Knoxville  .»^. 

Memphis  

Muftreesboro 
NashviUe  


Spartanburg 
Custer. 


Fal  River. 


Minnehaha  . 


Hamilton 
Sevier. 


(May  1-October  31)  .... 
(Novemtwr  1 -April  30) 


Knox  County;  dty  of  Oak  Ridge 

Shelby 

Rutherford _ 

Davidson 

Blount. 


TEXAS 

^■nwi^U  ••••••••*•••••»•••»■■••■•>••■«•••■••••>••■■■••  r  onOf  ••■■•«••■■••■••■•■•■•■••••••••, 

Austin Travis , 

CoUege  Station/Bryan ^. Brazos  

Corpus  Christi/lngeiside Nueces  and  San  Patricio 


Dallas  and  Tarrant 
Maverick  ., 
El  Paso  .... 
Jeff  Davis 
Galveston 


DaJlas/Fort  Worth 
Eagle  Pass 

El  Paso  

Fort  Davis  _ 
Galveston  „ 

Granbury  — _    Hood 

Houston  Harris   County;   LB. 

Ellington  AFB. 

KilleefVTeniple 

Laiitas 

(September  1-May  31)  _.. 

(June  1 -August  31)  

McANmi 

MidtoKVOdessa 

r^ano — .^ .„ 

San  Aniono  „ Bexar 

Tytar^. Smith  

Victoria _ Victoria 

Waco „ McLennan 


Johnson   Space  Center  and 


Bell 
Brewster. 


Lubbock 

Hidalgo  

Ector  and  Midland 
Collin 


Gartield 
Iron. 


UTAH 

Bullfrog 

Cedar  City  ..„ 

(Jurw  1 -September  30)  

(October  1-May  31) !.ZI!!™!H"Z!!Z.l"!!!! 

Moab „ , Grand  

Parit  City „ Summit 

(December  1-March  31) 

(April  1 -November  30) „ !!!™I!"'!iZ 

Prove  — Utah  ..„ _ ..". 

Salt  Lake  City/Ogden  Salt   Lake,   Weber,   and   Davis  Counties; 

Proving  Ground  and  Tooele  Army  Depot. 
VERMONT 

Buriington/St  Albans Chittenden  and  Franklin 


Dugway 


54 


64 
SO 

70 
50 

84 
SO 
56 

86 
SO 

62 

86 

61 
59 
79 
52 
91 

77 
50 

55 
59 
85 
61 
62 
94 
57 
56 
62 
68 
53 
79 

59 

64 
51 
60 
69 
52 
58 
91 
60 
54 
64 

85 

67 
50 
77 

145 
92 
60 
83 


.68 


90 


30 
30 

30 
30 

30 
30 
30 

30 
30 

30 

34 
34 
34 
30 
30 
38 

30 
30 

30 
30 
34 
30 
30 
42 
34 
30 
30 
42 
30 
38 

30 

30 
30 
34 
30 
30 
34 
34 
30 
30 
30 

34 

30 
30 
30 

42 
42 
34 
38 


34 


84 


94 
80 

100 
80 

114 
80 
86 

116 
80 

92 

119 
96 
93 

109 
82 

129 

107 
80 

85 
89 

119 
91 
92 

136 
91 
86 
92 

110 
83 

117 


94 
81 
94 
90 
82 
92 
12s 
90 
84 
94 

119 

97 

80 

107 

187 

134 

94 

121 


102 


Manchester  ...........„..^._ Bennington  

Middlebury  , Addison 

Montpelier  ....„ Washington 

Rutland Rutland. 

(December  15-March  31) 

(April  1-December  14) ,"„", 

White  River  Junction  > Windsor. 

(June  1 -October  31) _ „. _„. 

(November  1-May  31)  „. 


VIRGINIA 

(For  the  cities  of  Alexandria.  Fairfax,  and  Falls  Church,  and  the  counties  of  Arlington,  Fairfax, 
and  Loudoun,  see  District  of  Columbia.) 

^If^'^  ■;  :• " Montgomery  .„. . 

Chariottesville* „ -, _^^^ ^ 

Harrisonburg _ Harrisburg  .........„...„.!!"!"!.".™!.."!!.'!!.!i!!™™ill."™[i 

Lexington*  ^ „ ^ I.....!!!!!!* 

Lynchburg* „. ■ ."'''"""Z'"""!""'""Z 

Richmond*  .; ChesterfieM  and  Henrico  Counties;  also  Defeiwe 

Supply  Center. 

Roanoke*  _ —    Roanoke 

Virginia  Beach* Virginia  Beach  (also  Norfolk,  PortsnKHJth  and  Chesa^ 

peaks)*. 
(May  1 -September  30) _ 

(October  1 -April  30) „ ."!!!!!!."!! 

Wallops  Island  ,. Accomack.  ~" 

(June  1 -October  14) ^, 

(October  15-May31) _ "™.."!!!!!!!""!!!!!!!!"""!.""!I!"™".' 

Williamsburg*  ..., Williamsburg  (also  Hampton,  Nev^port  News,  York 

County,  Naval  Weapons  Station.  Yortrtown)*. 

(Apnl  1 -October  31)  _ „ ' 

(November  1-March  31) _ 

Wintergreen  Nelson 

Denotes  independent  cities. 

WASHIf«3T0N 

Anacortes/Mt.  VemorVWhkfbey  Island 

Bellingham  

Bremerton  , 

Friday  Harbor 

(June  1 -October  31)  

(November  1-May  31) „.... 

Lynnwood/Everett  ^ 

Ocean  Shores 

(April  1 -September  30) 

(October  1-March  31) 

Olympia/Tumwater „..., .,-... 

Port  Angeles „„ 

(May  15-September30) „ 

(October  1-May  14) „^ 

Port  Townsend  ^ 

(April  15-October31)  

(November  1 -April  14) 

Seattle 

Spokane _ „„. 

Tacoma 

Vancouver _ „ 


Maximum 

kxjging 
amount 

Maximum 

(includes       ■•■ 
aoDlic^hlA 

M&IE 
rate 

per  diem 
rate* 

taxes) 

(b) 

(c) 

(a) 

75 

34 

109 

83 

34 

.117 

86 

30 

116 

62 

30 

92 

52 

30 

82 

113 

30 

143 

•6 

30 

116 

« 

30 

82 

66 

48 

97 

54 

30 

84 

52 

30 

82 

65 

34 

96 

77 

38 

lis 

Skagit  and  Island 

Whatcom  , 

Kitsap „ 

San  Juan. 


Snohomish  ...., 
Grays  Hartx>r. 


Thurston 
Clallam. 


Jefferson. 


King  

SpcAane 
Pierce  .... 
Qark 


WEST  VIRGINIA 
Berkeley  Springs 

Charleston  , 

Martlnsburg 

Morgantown  

Parkersburg  

Wheeling 

WISCONSIN 

Appleton 

BrookfieW 

Eau  Claire 

Green  Bay  


Morgan  

Kanawha .... 

Berkeley 

Monongalia 

Wood  

Ohk) 


Outagamie 
Waukesha . 
Eau  Claire  . 
Brown  


51 


107 
64 

61 
SO 


SS 
101 


54 
54 
66 

120 
74 
77 

73 
SO 
64 

71 
SO 

63 

53 
116 
74 
83 
62 


52 
62 
71 
57 
59 

57 
74 
54 
61 


34 


38 

30 

30 
30 


34 
34 
42 


34 
34 

30 


38 

34 

34 
34 
30 

34 
34 

30 

38 
38 

30 
34 

30 
30 
30 
30 
30 
34 

30 
38 

34 
30 


146 

loe 

91 
80 


133 
98 


167 
M2 
111 

Ufr 

M 
•4 

10s 
84 

98 

83 

154 

112 

113 


110 

K 
02 
101 
87 
93 

Sf 

112 

00 
01 
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Perdiefn  kx»lity 


KeycNy' 


County  and/or  ottwr  defined  \ocsXion^,^ 


Maximum 

lodging 

amount 

(inchjdes 

applicable 

taxes) 

(a) 


MAIE 
rate 

(b) 


Maximum 

per  diem 

rate* 

(c) 


La  Crosse 
Walworth. 


Lacrosse  

Lake  Gerwva  

(May  1 -October  31) 

(November  1 -April  30)  „ „ 

Madison  .... Dane 

Milwaukee „ „ Milwaukee 

Oshkosh Winnebago  

PtymouttVSheboygan Sheboygan  

Radne/Kenosha  Racine  and  Kenosha. 

(June  1 -September  30) 

(October  1-May  31) 

Rhinelander/Minocqua Onekla 

Sturgeon  Bay Door. 

(June  1 -September  14) 


(September  15-May  31) 

Wisconsin  Dells  

(June  1-September  14)  . 
(September  15-May  31) 

WYOMING 

Cody  

(May  1 -September  30)  .. 

(October  1 -April  30)  

Jackson „ 

(June  1 -October  14)  . 

(October  15-May  31) 


Columbia. 


Park. 


Teton. 


Themx)polis  Hot  Springs 


S2 

69 
51 
72 
77 
57 
52 

57 
50 
57 

77 
SO 

77 
57 


86 

50 

106 
76 
54 


34 


86 


^ 

103 

34 

•  85 

34  V 

106 

34 

111 

34 

91 

30 

82 

34 

91 

34 

84 

30 

87 

30 

107 

30 

80 

38 

115 

36 

95 

30 

116 

30 

80 

42 

147 

42 

118 

30 

84 

'  Unless  otheiwise  specified,  the  per  diem  locality  is  defined  as  "all  locations  within,  or  entirely  surrounded  by.  the  corporate  limits  of  the  key 
atv,  including  independent  entities  located  within  those  boundaries."  ■ «  w  uw  ney 

sPer  dierri  localities  with  county  definitions  shall  include  "all  locations  within,  or  entirely  surrounded  by.  the  corporate  limits  of  the  key  city  as 
weHl  as  the  boundanes  of  the  listed  counties,  including  independent  entities  located  within  the  boundaries  of  the  key  city  and  the  listed  counties  " 
~JrL  1!!^-?  '^7..'"*'^"?''°^  °'  Government-related  facility  (whether  or  not  specifically  named)  is  located  partially  within  more  than  one  city 'or 
rounty  boundary,  the  applicable  per  diem  rate  for  the  entire  installation  or  facility  is  the  higher  of  the  two  rates  which  apply  to  the  cities  and/or 
counttes,  even  though  pan(s)  of  such  activities  may  be  located  outside  the  defined  per  diem  locality 

nXL?^'^[  agencies  may  submit  a  request  to  GSA  for  review  of  the  costs  covered  by  per  diem  in  a  partknjiar  city  or  area  where  the  standard 
CX3NUS  rate  applies  when  travel  to  that  location  is  repetitive  or  on  a  continuing  basis  and  travelers'  experiences  indicate  that  the  prescnbed  rate 
IS  inad«|uate.  Other  per  diem  localities  listed  in  this  appendix  will  be  reviewed  on  an  annual  basis  by  GSA  to  detemilne  whether  rates  are  ade- 
quate^ Requests  for  per  diem  rate  ad|ustments  shall  be  submitted  by  the  agency  headquarters  office  to  the  General  Services  Administration  Of- 
fice of  Govemrrienwtrtde  Policy,  Attn:  Travel  and  Transportation  Management  Policy  Division  (MTT),  Washington.  DC  20405.  Agencies  shouW 
?,^rH  .^"  individual  responsible  for  reviewing,  coordinating,  and  submitting  to  GSA  any  requests  from  bureaus  or  subagencies.  Requests  for 
rate  ad)ustments  shall  include  a  aty  designation,  a  description  of  the  surrounding  location  involved  (county  or  other  defined  area)  and  a  rec- 
ommended rate  supported  by  a  statement  explaining  the  circumstances  that  cause  the  existing  rate  to  be  inadequate.  The  request  also  must 
contain  an  estimate  of  he  annual  number  of  tnps  to  the  location,  the  average  duration  of  such  trips,  and  the  primary  purpose  of  travel  to  the  lo- 
catoons.  Agencies  should  submit  their  requests  to  GSA  no  later  than  May  1  in  order  for  a  city  to  be  included  in  the  annual  >eview 

5  The  standard  CONUS  rate  of  $80  ($50  for  kjdging  and  $30  for  MilE)  applies  to  all  per  diem  localities  in  the  State  of  North  Dakota. 

Dated:  November  26, 1997. 
David ).  Barram, 
Administratorof  General  Services 

(FR  Doc.  31590  Filed  12-1-97;  8:45  am)  ^i 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Pari  112 
[FRL-5930-1] 
RIN  2050-nAC62 

Oil  Pollution  Prevention  and 
Response;  Non-Transportation  Related 
Onshore  and  Offshore  Facilities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUiMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  proposes  to 
revise  the  Spill  Prevention,  Control,  and 
Countermeasure  (SPCC)  Plan 
requirements,  found  at  40  CFR  part  112, 
to  reduce  its  information  collection 
burden.  Proposed  revisions  would:  give 
facility  owners  or  operators  flexibility  to 
use  alternative  formats  for  SPCC  Plans; 
allow  the  use  of  certain  records 
maintained  pursuant  to  usual  and 
customary  business  practices,  or 
pursuant  to  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program,  to  be  used  in  lieu  of  records 
mandated  by  the  SPCC  requirements; 
reduce  the  information  required  to  be 
submitted  after  certain  spill  events;  and 
extend  the  period  in  which  SPCC  Plans 
must  be  reviewed  and  evaluated.  EPA 
also  proposes  to  amend  the  Facility 
Response  Plan  (FRP)  requirements. 


found  at  40  CFR  112.20,  for  two 
purposes.  First,  EPA  proposes  to 
provide  a  method  to  calculate  storage 
capacity  when  certain  facilities  have 
tanks  which  contain  mixtures  of  process 
water/waste  water  with  10%  or  less  of 
oil.  This  calculation  is  for  the  sole 
purpose  of  determining  whether  a 
facility  has  sufficient  capacity  to  subject 
it  to  the  requirement  in  §  112.20  to 
prepare  an  FRP.  Second,  EPA  proposes 
to  amend  the  FRP  requirements  to 
clarify  that  the  Integrated  Contingency 
Plan  format  may  be  acceptable  for  an 
FRP.  EPA  believes  that  none  of  the 
proposed  changes  will  have  an  adverse 
impact  on  public  health  or  the 
environment.  This  is  so  because  the 
proposal  would  maintain  the  same 
standards  of  environmental  protection 
that  the  rule  now  affords  while  reducing 
its  information  collection  burden. 
DATES:  Comments  must  be  submitted  on 
or  before  February  2, 1998. 
ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  submitted  in 
triplicate,  by  U.S.  mail,  to  the 
Superfund  Docket,  at  401  M  St.,  S.W.. 
Washington,  D.C.  20460  (mail  code 
5203G).  The  docket  is  physically  located 
at  1235  lefferson  Davis  Highway,  Crystal 
Gateway  1,  Arlington,  Virginia  22202, 
Suite  105.  Comments  physically 
delivered  to  EPA  by  any  means  other 
than  U.S.  mail  should  go  to  the 
Arlington  address.  The  docket  number 
for  the  proposed  rule  is  #SPCC-7. 


Comments  may  also  be  sent 
electronically  to  EPA  at 
"superfund.docket@epamail.epa.gov." 
Files  should  be  sent  in  ascii  format.  The 
record  supporting  this  rulemaking  is 
contained  in  the  Superfund  Docket  and 
is  available  for  inspection,  by 
appointment  only,  between  the  hoius  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  703-603-9232.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hugo  Paul  Fleischman,  Oil  Program 
Canter,  U.S.  Environmental  Protection 
Agency,  at  703-603-8769;  or  the  RCRA/ 
Superhmd  Hotline  at  800-424-9346  (in 
the  Washington,  D.C.  metropolitan  area, 
703-412-9810).  The 

Telecommunications  Device  for  the  Deaf 
(TDD)  Hodine  number  is  800-553-7672 
(in  the  Washington,  D.C.  metropolitan 
area,  703-412-3323). 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  as  follows: 

L  Introduction 

n.  Request  for  Comment  and  Discussion  of 

Proposed  Revisions 
m.  Summary  of  Supporting  Analyses 

I.  Introduction 

A.  Regulated  Entities 

Entities  Potentially  Regulated  by  this 
Proposal  Include: 


Category 

NAICS  codes 

Petroleom  and  Coal  Products  Manufacturing  ....„ 

Petroleum  Bulk  Stations  and  Terminals  

NAICS  324. 
NAICS  42271 

Crude  Petroleum  and  Natural  Gas  Extraction 

Transportation  (including  Pipelines),  Warehousing,  and  Marinas 

NAICS  21 11  in. 

NAICS  482-486/4881 1 2-488 19/4883/48849/49?-493/7 1393 

Electric  Power  Generation.  Transmission,  and  Distritxjtion 

NAICS  221 1 

Othef  Manufactunng  i.... 

Gasoline  Stations/Automotive  Rental  and  Leasing 

Heating  Oil  Dealers  . 

NAICS  31-33. 
NAICS  4471/5321. 
NAICS  45431 1 

Coal  Mining,  hton-MetaHic  Mineral  Mining  and  Quarrying  ..„ 

Heavy  Coristruction  

Elementary  and  Secondary  Schools,  Colleges  

Hosptals/Nursing  and  Residential  Care  Facilities  

Crop  and  Animal  Production  

NAICS  2121/2123/2131 14/2131 16. 
NAICS  234. 
NAICS  61 11-61 13. 
NAICS  622-623. 
NAICS  111-112 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  It  lists  the  types 
of  entities  of  which  EPA  is  now  aware 
that  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  could  be  regulated  by  this 
action,  you  should  carefully  examine 
the  criteria  in  §§  112.1  and  112.20  of 
tide  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 


regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

B.  Statutory  Authority 

SecUon  311(j)(l)(C)  of  the  Clean  Water 
Act  (CWA  or  the  Act)  requires  the 
President  to  issue  regulations 
establishing  procedures,  methods, 
equipment,  and  other  requirements  to 
prevent  discharges  of  oil  from  vessels 
and  facilities  and  to  contain  such 
discharges.  33  U.S.C.  13ll(j)(l)(C).  The 


President  has  delegated  the  authority  to 
regulate  non-transportation-related 
onshore  facilities  under  section 
311(j)(l)(C)  of  the  Act  to  the  U.S. 
Environmental  Protection  Agency  (EPA 
or  the  Agency).  Executive  Order  (E.O.) 
12777,  section  2(b)(1),  56  FR  54757 
(October  22, 1991),  superseding 
Executive  Order  11735,  38  FR  21243.  By 
this  same  E.O..  the  President  has 
delegated  similar  authority  over 
transportation-related  onshore  facilities, 
deepwater  ports,  and  vessels  to  the  U.S. 
Department  of  Transportation  (DOT), 
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and  authority  over  other  offshore 
Cacilities,  including  associated 
pipelines,  to  the  U.S.  Department  of  the 
Interior  (DOI).  A  Memorandum  of 
Understanding  (MOU)  among  EPA,  DOI, 
and  DOT  effective  February  3, 1994,  has 
redelegated  the  responsibility  to 
regulate  certain  offshore  facilities 
located  in  and  along  the  Great  Lakes, 
rivers,  coastal  weUands,  and  the  Gulf 
Coast  barrier  islands  from  DOI  to  EPA. 
(E.O.  12777  §2(1)  regarding  authority  to 
redelegate.)  The  MOU  is  included  as 
Appendix  B  to  40  CFR  part  112.  An 
MOU  between  the  Secretary  of 
Transportation  and  the  EPA 
Administrator,  dated  November  24, 
1971  (36  FR  24080),  esUblished  die 
definitions  of  non-transportation-related 
facilities  and  transportation-related 
facilities.  The  definitions  &t)m  the  1971 
MOU  are  included  as  Appendix  A  to  40 
CFR  part  112. 

C.  Background  of  this  Rulemaking 

Part  112  of  40  CFR  ouUines 
requirements  for  both  prevention  of  and 
response  to  oil  spills.  The  prevention 
aspect  of  the  rule  requires  preparation 
and  implementation  of  the  Spill 
Prevention,  Control,  and 
Countermeasure  (SPCC)  Plans.  It  was 
originally  promulgated  on  December  11, 
1973  (38  FR  34164),  under  the  authority 
of  section  311(j)(l)(C)  of  die  AcL  The 
regiUation  established  spill  prevention 
procedures,  methods,  and  equipment 
requirements  for  non-transportation- 
related  onshore  and  offshore  facilities 
with  aboveground  oil  storage  capacity 
greater  than  1,320  gallons  (or  greater 
than  660  gallons  in  a  single  containOT), 
or  buried  underground  oil  storage 
capacity  greater  than  42,000  gallons. 
Regulated  facilities  are  also  limited  to 
those  that,  because  of  their  location, 
could  reasonably  be  expected  to 
discharge  oil  in  harmful  quantities  into 
the  navigable  waters  of  the  United 
States  or  adjoining  shorelines. 

The  SPCC  requirements  have  been 
amended  a  number  of  times.  On  August 
29.  1974,  the  regulation  was  amended  to 
set  out  the  Agency's  policies  on  civil 
penalties  for  violation  of  section  311 
requirements.  39  FR  31602.  On  March 
26,  1976,  the  rule  was  again  amended, 
primarily  to  clarify  the  criteria  for 
determining  whether  or  not  a  facility  is 
subject  to  regulation.  41  FR  12567. 
Other  revisions  made  in  the  March  26, 
1976,  rule  clarified  that  the  SPCC  Plan 
must  be  in  written  form  and  specified 
the  procedures  for  development  of  SPCC 
Plans  for  mobile  facilities. 

Implementation  of  the  regulation 
since  the  1976  revision  indicated  the 
need  for  other  changes,  primarily  to 
clarify  and  simplify  the  nde.  Therefore, 


on  May  20, 1980,  the  Agency  proposed 
fiirther  revisions  to  the  SPCC  rule.  45  FR 
33814.  The  1980  proposal  was  never 
finalized  because  the  Agency  believed 
these  proposed  changes  needed 
additional  justification.  However, 
continuing  experience  with 
administering  the  program  provided 
that  justification  and  demonstrated  a 
need  for  clarifications  to  40  CFR  112.7. 
Accordingly,  on  October  22, 1991,  the 
Agency  proposed  certain  changes  to  40 
CFR  112.7  similar  to  those  proposed  in 
1980.  56  FR  54612. 

The  October  1991  proposed  revisions 
involved  changes  in  the  applicability  of 
the  regulation  and  the  required 
procedures  for  the  completion  of  SPCC 
Plans,  as  well  as  the  addition  of  a 
facility  notification  provision.  The 
proposed  rule  also  reflected  changes  in 
the  jurisdiction  of  section  311  of  die  Act 
made  by  amendments  to  the  Act  in  1977 
and  1978.  To  date,  the  proposal  has  not 
been  finalized. 

On  November  4,  1992  (57  FR  52705), 
the  Agency  promulgated  a  revision  to 
the  civil  penalty  provisions  for 
violations  occurring  prior  to  the 
enactment  of  the  Oil  Pollution  Act  of 
1990  (OPA).  On  March  11,  1996,  EPA 
rescinded  that  penalty  provision 
because  it  no  longer  accurately  reflected 
the  penalties  provided  for  under  section 
311(b)  of  the  Act,  as  amended  by  OPA. 
61  FR  9646. 

On  February  17, 1993,  the  Agency 
again  proposed  further  clarifications  of 
and  technical  changes  to  the  SPCC  rule, 
and  facility  response  plan  requirements 
to  implement  OPA.  58  FR  8824.  The 
proposed  changes  to  the  SPCC 
prevention  requirements  included 
clarifications  of  certain  requirements, 
contingency  plans  for  facilities  without 
secondary  containment,  prevention 
training,  and  methods  of  determining 
whether  a  tank  would  be  subject  to 
britde  fracture.  The  facility  response 
plan  requirements  of  the  1993  proposal 
were  promulgated  on  July  1,  1994,  (59 
FR  47384)  and  codified  at  40  CFR 
112.20-21.  To  date,  the  prevention 
requirements  in  the  1993  proposal  have 
not  been  finalized. 

In  1996,  EPA  concluded  a  survey  of 
SPCC  facilities.  EPA  used  the  results  of 
that  survey  to  help  develop  this 
proposed  rule.  The  survey  results  are 
part  of  the  administrative  record  for  this 
rulemaking. 

The  purpose  of  this  proposal  is  to 
reduce  the  information  collection 
burden  now  imposed  by  the  prevention 
requirements  in  the  SPCC  rule  and  the 
response  requirements  in  the  FRP  rule 
without  creating  an  adverse  impact  on 
public  health  or  the  environment.  It 
supplements  the  1991  and  1993 


proposals.  The  earlier  proposals  remain 
pending,  except  for  the  withdrawal  in 
this  notice  of  die  proposed  1991 
definition  of  "SPCC  Plan."  A  revised 
definition  of  that  term  is  being 
reproposed  today.  EPA  will,  after 
considering  public  comments, 
promtUgate  a  rule  finalizing  this 
proposal.  In  that  rule,  EPA  will  also 
finalize  the  1991  and  1993  proposals. 
EPA  is  not  seeking  additional  comments 
on  either  the  1991  or  1993  proposals. 

n.  Request  fiar  Conmient  and  Discunkm 
of  Proposed  Revisions 

A.  Request  for  Comment 

EPA  proposes  to  reduce  the 
information  collection  burden  of  the 
SPCC  rule  through  program  changes.  In 
connection  with  these  proposed 
changes.  EPA  requests  public  comment 
on  new  standards,  technologies,  or 
approaches  that  have  been  developed 
since  the  enactment  of  OPA  which 
woidd  reduce  the  burden  of  other  SPCC 
rule  requirements,  without 
compromising  environmental 
protection.  EPA  requests  comments  on 
these  possible  measures  in  order  to 
discover  additional  ways  to  reduce  the 
information  collection  burden  of  the  % 
rule.  Conversely,  EPA  also  seeks 
comments  on  measures  not  now 
required  that  would  enhance  the 
environmental  protection  the  SPCC  rule 
provides.  Both  of  these  requests  for 
public  comments  are  for  the  purpose  of 
securing  information  to  develop 
possible  future  rules  or  policies,  and  are 
not  for  the  purpose  of  developing  a  final 
rule  implementing  this  proposed  rule. 
Lasdy,  for  purposes  of  developing  a 
final  rule.  EPA  is  considering  whether 
any  change  is  justified  in  the  level  of 
storage  cajiacity  which  subjects  a 
facility  to  the  requirement  to  prepare  an 
SPCC  Plan.  Currendy.  a  facility  with  a 
total  aboveground  storage  capacity  of 
1,320  gallons  or  less  of  oil,  but  that  has 
a  single  container  with  a  capacity  in 
excess  of  660  gallons  of  oil  is  subject  to 
SPCC  requirements.  EPA  is  considering 
eliminating  the  provision  in  the  current 
rule  that  requires  a  facility  having  a 
container  with  a  storage  capacity  in 
excess  of  660  gallons  to  prepare  an 
SPCC  Plan,  as  long  as  the  total  capacity 
of  the  facility  remained  at  1,320  gallons 
or  less.  The  effect  of  such  a  change 
would  be  to  raise  the  threshold  for 
regulation  to  an  aggregate  aboveground 
storage  capacity  greater  than  1.320 
gallons,  thereby  eliminating  the  need  for 
facilities  with  less  than  that  capacity  to 
prepare  an  SPCC  Plan.  EPA  invites 
public  comment  on  this  issue  and 
supporting  data  where  available. 
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B.  Proposed  Program  Revisions 

Specific  proposed  revisions  are 
discussed  below. 

40  C3TI  112.2 

On  October  22. 1991,  EPA  proposed  a 

definition  for  "SPCC  Plan  or  Plan."  56 
FR  54612,  54632.  Today,  EPA  is 
withdrawing  that  proposal  in  &vor  of  a 
revised  definition.  The  proposed  rule 
would  describe  an  SPCC  Plan,  and 
would  allow  an  Integrated  Contingency 
Plan  or  a  State  plan  that  meets  all  the 
requirements  of  part  112  to  be  counted 
as  an  SPCC  Plan,  if  it  is  sequentially 
cross-referenced  from  the  requirement 
in  §  112.7  to  the  page(s)  of  the 
equivalent  requirement  in  the  other 
plan.  The  Regional  Administrator  may 
accept  any  other  format  if  it:  (1)  meets 
all  regulatory  requirements  in  the  SPCC 
rule;  and,  (2)  is  sequentially  cross- 
referenced  by  SPCC  rule  provision  to 
the  page(s)  of  the  equivalent 
requirement  in  the  other  plan.  The 
proposed  change  would  allow  facilities 
new  flexibility  in  formatting  an  SPCC 
Plan.  A  new  fecility  developing  an 
SPCC  Plan  would  have  the  opportunity 
to  use  the  most  convenient  acceptable 
format.  Existing  facilities  could  also 
elect  to  use  one  of  the  proposed 
alternative  formats.  EPA  contemplates 
that  at  least  two  types  of  formats  could 
be  used  in  addition  to  the  format 
prescribed  in  §  112.7,  and  would  amend 
the  rule  to  include  those  formats  as 
acceptable  examples.  The  formats  are 
discussed  below. 

Integrated  Contingency  Plans  or  ICPs. 
One  format  that  would  be  allowed  is  an 
Integrated  Contingency  Plan  (ICP) 
prepared  in  accordance  with  the  notice 
published  at  61  FR  28642,  June  5,  1996. 
The  intent  of  the  ICP  is  to  provide  a 
mechanism  for  consolidating  multiple 
plans  that  fecilities  may  have  prepared 
to  comply  with  various  regulations  into 
one  functional  emergency  response 
plan. 

The  ICP  was  developed  for  facilities 
to  integrate  emergency  response  plan 
requirements.  EPA  does  not 
contemplate  that  the  use  of  an  ICP  or 
other  format  would  reduce  the 
information  collection  burden,  but  it 
would  simplify  compliance  with 
multiple  applicable  statutes  and  rules. 

State  Plans  and  Requirements. 
Approximately  20  States  have  oil  spill 
prevention  requirements  pursuant  to 
State  law.  Included  in  those 
requirements  is  often  the  responsibility 
to  prepare  an  SPCC-like  plan.  The 
proposed  rule  would  allow  an  owner  or 
operator  of  a  facility  flexibility  to 
prepare  a  State  SPCC-like  plan  in  lieu  of 
a  Federal  SPCC  Plan  if  the  State  plan 


meets  all  the  regulatory  requirements 
contained  in  part  112.  Like  ICPs,  State 
plans  would  also  have  to  be  cross- 
referenced  sequentially  from  the  Federal 
SPCC  requirement  in  part  112  to  the 
plan  page(s)  containing  the  equivalent 
requirement.  In  cases  where  an  owner  or 
operator  of  a  facility  chooses  to  prepare 
a  State  plan  containing  only  some  of  the 
elements  required  in  the  Federal  plan, 
the  State  plan  would  have  to:  (1)  contain 
elements  that  are  equal  to  or  more 
stringent  than  Federal  SPCC 
requirements:  (2)  be  sequentially  cross- 
referenced  by  SPCC  rule  provision  to 
the  pagefs)  of  the  equivalent  Plan 
provision:  and,  (3)  be  supplemented  by 
elements  that  meet  the  remainder  of  the 
EPA  requirements  contained  in  part 
112. 

40  CFR  112.4(a) 

Section  112.4(a)  requires  that  an 
owner  or  operator  of  a  fecility  subject  to 
the  SPCC  rule  provide  certain 
information  to  EPA  after  a  discharge  of 
1,000  gallons  of  oil  into  or  upon  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines  in  a  single  event,  or 
when  two  reportable  spills  of  any  size 
occur  within  any  twelve  month  period. 
Reportable  spills  are  defined  at  40  CFR 
110.3.  61  FR  7419,  February  28,  1996. 
EPA  proposes  to  reduce  the  information 
that  an  owner  or  operator  must  report 
pursuant  to  $  112.4(a).  The  Agency 
proposes  to  require  that  the  owner  or 
operator  would  report:  (1)  the  name  of 
the  facility;  (2)  the  name(s]  of  the  owner 
or  operator  of  the  facility;  (3)  the 
location  of  the  fecility;  (4)  a  description 
of  the  fecility,  including  maps,  flow 
diagrams,  and  topographical  charts;  (5) 
the  cause  of  the  spilUs).  including  a 
failure  analysis  of  system  or  subsystem 
in  which  the  feilure  occtured;  (6) 
corrective  actions  and/or 
countermeasures  taken,  including  an 
adequate  description  of  equipment 
repairs  and/or  replacements;  (7) 
additional  preventive  measures  taken  or 
contemplated  to  minimize  the 
possibility  of  recurrence;  and,  (8)  such 
other  information  as  the  Regional 
Administrator  may  reasonably  require 
pertinent  to  the  Plan  or  spill  event.  EPA 
would  eliminate  from  the  rule  the  need 
to  always  submit:  (1)  the  date  and  year 
of  initial  facility  operation;  (2) 
maximum  storage  or  handling  capacity 
of  the  fecility  and  normal  daily 
throughput;  and,  (3)  a  complete  copy  of 
the  SPCC  Plan  with  any  amendments. 
EPA  believes  that  the  information  that 
would  be  eliminated  from  a  post-spill 
report  is  not  always  necessary  in  order 
to  accTirately  assess  the  spill  or  to 
require  appropriate  corrective  action. 
The  Regional  Administrator  would  still 


retain  discretion  to  require  information 
that  is  specified  by  the  current  rule  in 
a  post-spill  report,  or  any  other 
information  as  he/she  finds  necessary. 
The  reporting  requirements  under  40 
CFR  part  110  would  still  apply  to  any 
discharge  of  oil  to  navigable  waters  or 
adjoining  shorelines  that  is  "harmful" 
as  si}ecified  in  §  110.3. 

40  CFR  112.5(b)    . 

An  owner  or  operator  of  a  fecility 
subject  to  the  SPCC  regulations  must 
review  and  evaluate  a  fecility's  SPCC 
plan  at  least  once  every  three  years  from 
the  date  the  fecility  becomes  subject  to 
40  CFR  part  112.  EPA  is  proposing  to 
extend  the  period  in  which  an  owner  or 
operator  must  conduct  this  review  and 
evaluation  from  at  least  once  every  three 
years  to  at  least  once  every  five  years. 
EPA  is  proposing  this  change  because  it 
believes  that  it  would  have  the  effect  of 
reducing  the  record  keeping  burden, 
thus  saving  time  and  money  for 
facilities,  while  causing  no  harm  to  the 
enviroiunent.  A  facility  owner  or 
operator  would  still  have  to  amend  an 
SPCC  Plan  whenever  there  is  a  change 
in  fecility  design,  construction, 
operation,  or  maintenance  which 
materially  affects  the  fecility's  potential 
for  discharge  of  oil  into  or  upon  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines.  40  CFR  112.5(a). 
Therefore,  absent  such  changes,  an 
SPCC  plan  should  continue  to  provide 
adequate  protection  against  discharges 
for  a  five  year  period. 

In  its  1991  proposal  to  amend  the 
SPCC  rule,  EPA  solicited  comments  on 
whether  owners  or  operators  of  fecilities 
should  have  to  affix  a  signed  and  dated 
statement  to  the  SPCC  Plan  indicating 
that  the  triennial  review  has  taken  place 
and  whether  or  not  amendment  of  the 
Plan  is  required.  EPA  did  not  at  that 
time  propose  a  rule  change.  56  FR 
54612, 54616,  54629,  October  22, 1991. 
Today,  EPA  is  implementing  that 
request  for  comments  with  a  proposed 
rule  change  that  would  provide  that  an 
owner  or  operator  must  certjfy 
completion  of  the  review  and 
evaluation.  An  owner  or  operator,  for 
purposes  of  this  certification,  includes 
any  person  with  authority  to  fully 
implement  the  Plan,  e.g.,  a  facili^ 
manager.  The  certification  would  entail 
little  additional  information  collection 
burden  as  it  would  merely  note 
completion  of  the  review  and  evaluation 
process  at  least  once  every  five  yeara. 
See  5  CFR  1320.7(j)(l).  It  would  be 
maintained  with  the  Plan  at  the  facility, 
and  would  provide  EPA  with  written 
proof  that  the  owner  or  operator  has 
complied  with  the  rule. 
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40  CFR  112.7  Introduction 


EPA  is  proposing  to  amend  the 
introduction  to  §  1 12.7  so  that  its 
language  conforms  to  the  newly 
proposed  definition  xif  an  SPCC  Plan  in 
§  112.2.  See  the  above  discussion.  The 
change  to  the  introduction  would 
merely  track  language  in  proposed 
§  112.2  to  allow  fecilities  flexibility  to 
use  certain  alternative  formats  in  lieu  of 
the  format  prescribed  in  the  SPCC  rule, 
such  as  the  ICP  format,  certain  State 
formats,  or  other  formats  acceptable  to 
the  Regional  Administrator. 

40CFRll2.7(e)(2)(iiiXD) 

EPA  is  proposing  to  amend 
§  112.7(e)(2)(ui)(D),  which  applies  to 
bulk  storage  tanks  (onshore),  excluding 
production  fecilities.  Section 
112.7(e)(2)(iii)  authorizes  the  drainage 
of  rainwater  from  the  diked  area  into  a 
storm  drain  or  an  effluent  discharge  that 
empties  into  an  open  water  course,  lake, 
or  pond,  and  bypasses  the  in-plant 
treatment  system  if  four  conditions  are 
met.  40  CFR  112.7{e)(2)(iii)(AHD).  The 
change  would  allow  the  use  of  records 
recording  stormwater  bypass  events 
which  are  required  to  be  kept  under  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit.  In  . 
the  NPDES  regulations,  "bypass"  is 
defined  to  mean  the  "intentional 
diversion  of  waste  streams  from  any 
portion  of  a  treatment  facility."  40  CFR 
122.41(m)(l)(I). 

The  NPDES  regulations  set  forth 
conditions  that  all  NPDES  permits  must 
contain.  40  CFR  122.21.  One  of  these 
NPDES  "standard  conditions"  allows 
for  excusable  bypasses  under  certain 
conditions.  40  CFR  122.41(m)(2),  (3), 
and  (4).  One  of  the  conditions  is  that  the 
permittee  must  provide  notice  of  the 
bypass  event.  40  CFR  122.41(m)(3). 
Under  40  CFR  122.41(j)(2),the  permittee 
must  maintain  records  of  all  such 
b3rpas8  events  for  at  least  three  years 
fix)m  the  date  of  the  report.  These  permit 
conditions  for  notification  and  record 
keeping  serve  the  same  objective  as  the 
SPCC  rule  requirement  in 
§112.7(el(2)(iii)(D),andthe 
documentation  is  therefore  acceptable  to 
satisfy  the  SPCC  requirement. 
Furthermore,  the  proposed  change 
would  reduce  the  information  collection 
burden  imposed  by  the  SPCC  rule. 
Owners  or  operators  would  no  longer  be 
required  to  maintain  duplicate  records 
of  the  same  event  pursuant  to  different 
regulatory  programs. 

This  proposed  change  would  also 
affect  the  information  collection  burden 
imposed  by  §  112.7(e)(5)(ii)(A).  This 
section  requires  inspection  of  diked 
areas  in  onshore  oil  production  facilities 


prior  to  drainage  as  provided  in 
S  112.7(e){2)(iii)(B).  (C).  and  (D).  By  the 
cross  reference  to  the  record  keeping 
requirements  in  §  112.7(e)(2)(iii)(D),  the 
requirement  to  maintain  adequate 
records  of  such  events  is  included. 
Therefore,  when  those  records  of  bypass 
event  notification  are  maintained  at 
onshore  oil  production  fecilities 
pursuant  to  NPDES  permitting 
conditions  as  discussed  above, 
duplicative  record  keeping  under  part 
112  would  be  uimecessary. 

40  CFR  112.7(e)(2)(vi) 

Section  112.7(e)(2)(vi)  requires 
periodic  integrity  testing  of 
abovegroimd  tanks,  taking  into  account 
tank  design  (floating  roof,  etc.),  and 
using  such  techniques  as  hydrostatic 
testing,  visual  inspection,  or  a  system  of 
non-destructive  shell  thickness  testing. 
It  further  requires  maintenance  of 
comparison  records  when  appropriate. 
Tank  supports  and  foundations  should 
be  included  in  these  inspections.  In 
addition,  the  rule  requires  that  the 
outside  of  the  tank  should  be  frequenUy 
observed  by  operating  personnel  for 
signs  of  deterioration,  leaks  which 
might  cause  a  spill,  or  accumufetion  of 
oil  inside  diked  areas. 

EPA  proposes  to  amend 
§  112.7(e)(2)(vi)  to  provide  that  usual 
and  customary  business  records  would 
suffice  to  meet  the  record  keeping 
requirements  of  the  section.  Among 
such  usual  and  customary  business 
records  are  those  maintained  pursuant 
to  API  Standards  653  and  2610. 

API  Standard  653  concerns  tank 
inspection,  repair,  alteration,  and 
reconstruction.  It  is  considered  the 
predominant  standard  for  aboveground 
tank  inspection  and  its  provisions  are 
based  on  tank  design  principles  found 
in  API  Standards  620  and  650.  API 
Standard  653  calls  for  owners  or 
operatora  of  tanks  and  associated 
systems  to  maintain  a  complete  record 
file  consisting  of  construction,  repair/ 
alteration  history,  and  inspection 
history  records.  Construction  records 
include  nameplate  information, 
drawings,  specifications,  construction 
complete  reports,  and  any  results  of 
material  tests  and  analyses.  Repair/      ^ 
alteration  history  includes  all  data 
accumulated  on  a  tank  from  the  time  of 
its  construction  with  regard  to  repairs, 
alterations,  replacements,  and  service 
changes.  Inspection  history  includes  all 
•  measurements  taken,  the  condition  of 
all  parts  inspected,  and  a  record  of  all 
examinations  and  tests. 

API  Standard  2610  concerns  design, 
construction,  operation,  maintenance, 
and  inspection  of  terminal  and  tank 
facilities.  It  incorporates  the 


requirements  of  many  diffierent  '-^ 

standards  for  tanks  into  one  document. 
The  Standard  recommends  that  records 
should  be  kept  of  the  activities 
conducted  pursuant  to  the  Standard.  It 
recommends  that  periodic  inspection 
and  preventive  maintenance  should  be 
conducted  on  all  transfer  systems  to 
control  leaks.  Accurate  inventory 
records  may  be  maintained  and 
periodically  reconciled  for  indication  of 
possible  leakage  from  tanks  and  piping 
systems.  It  further  calls  on  the  operator 
to  keep  complete  maintenance  records 
for  all  equipment  within  a  terminal. 

40  CFR  112.7(e)(8) 

EPA  proposes  to  amend  §  112.7(e)(8) 
to  provide  that  usual  and  customary 
business  records,  such  as  records 
maintained  pureuant  to  API  Standards 
653  and  2610,  would  suffice  to  meet  the 
requirements  of  the  section.  The 
revision  would  have  the  effect  of 
reducing  the  information  collection 
burden  of  the  SPCC  rule.  See  the 
discussion  concerning  usual  and 
customary  business  practices  above. 

The  section  requires  that  inspections 
required  by  part  112  be  in  accordance 
with  written  procedures  developed  for 
the  fecility  by  the  owner  or  operator. 
These  written  procedures  and  a  record 
of  inspections,  signed  by  the 
appropriate  supervisor  or  inspector, 
must  be  made  a  part  of  the  SPCC  Plan 
and  maintained  for  a  period  of  three 
years. 

40  CFR  112.20(0(4) 

The  owner  or  operator  of  any  non- 
transportation-related  onshore  fecility 
that,  because  of  its  location  could  be 
expected  to  cause  substantial  harm  to 
the  enyiromnent  by  discharging  oil  in 
harmful  quantities  into  or  on  the 
navigable  waters  of  the  United  States  or 
adjoining  shorelines,  is  required  to 
prepare  and  submit  a  facility  response 
plan  to  EPA.  To  determine  whether  a 
fecility  could  cause  substantial  harm,  an 
owner  or  operator  of  a  fecility  must 
review  the  criteria  listed  in  Appendix  C 
of  the  rule  and  base  his/her 
determination  on  those  criteria.  A 
fecility  that  transfera  oil  over  water  to  or 
fiY>m  vessels  and  that  has  a  total  oil 
capacity  greater  than  or  equal  to  42,000 
gallons  would  meet  the  substantial  harm 
criteria  and  be  required  to  prepare  and 
submit  a  response  plan  as  required  by 
§  112.20  to  the  appropriate  Regional 
Administrator.  Any  other  facility  with  a 
capacity  of  one  million  gallons  or  more 
would  evaluate  the  criteria  in  40  CFR 
1 12.20(0(1  )(ii)(A)-(D)  and  work  through 
the  flowchart  in  Appendix  C  to 
determine  whether  it  is  a  substantial 
harm  fecility. 
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EPA  proposes  to  add  a  new  paragraph 
to  §  112.20(0  to  provide  a  method  to 
calcGlate  the  oil  storage  capacity  of 
aboveground  tanks  containing  a  mixture 
of  process  water/waste  water  with  10% 
or  less  of  oil.  EPA  is  proposing  this 
change  because  it  believes  that  the  harm 
due  to  spills  from  tanks  that  contain 
90%  or  more  of  process  water/waste 
water  is  roughly  proportional  to  their  oil 
content.  Discharges  from  tanks 
containing  process  water/waste  water 
and  10%  or  less  oil  will  cause  less  harm 
to  the  environment  than  tanks 
containing  a  greater  proportion  of  oil. 
Facilities  that  are  required  to  prepare 
and  submit  facility  response  plans  must 
do  so  because  of  the  substantial  harm 
that  discharges  of  oil  from  those 
facilities  might  cause.  That  substantial 
harm  is  predicated,  at  least  in  part,  on 
a  storage  capacity  determination.  Ijf 
there  is  a  smaller  percentage  of  oil  in  a 
tank,  there  will  be  less  likelihood  of 
great  harm.  Therefore,  EPA  believes  that 
the  entire  capacity  of  process  water/ 
waste  water  tanks  with  10%  or  less  of 
oil  should  not  be  counted  in  the 
capacity  necessary  to  subject  a  facility  to 
the  requirement  to  prepare  a  facility 
resp>onse  plan.  Only  the  oil  portion  of 
the  storage  capacity  in  process  water/ 
waste  water  of  10%  or  less  oil  would  be 
counted.  EPA  believes  that  an  oil 
threshold  capacity  to  determine 
substantial  barm  calculations  of  10%  or 
less  in  tanks  containing  process  water/ 
waste  water  is  a  reasonable  one.  It  is 
reasonable  because  it  exempts  lower 
risk  facilities,  from  which  discharges 
would  not  reach  substantial  harm  levels, 
from  having  to  prepare  facility  response 
plans. 

The  proposed  rule  change,  however, 
would  have  no  effect  on  the  calculations 
necessary  to  determine  whether  to 
prepare  an  SPCC  Plan.  Calculation  of 
capacity  imder  the  SPCC  rule  of  tanks 
containing  mixtures  of  process  water/ 
waste  water  and  oil  would  continue  to 
be  done  as  it  is  now.  No  change  is 
necessary  in  SPCC  capacity  calculations 
because  SPCC  Plans  are  designed  for 
prevention  purposes,  not  response. 
While  harm  might  result  from 
discharges  from  these  SPCC  facilities,  it 
would  not  reach  the  substantial  harm 
level.  Finally,  this  proposed  change 
would  not  apply  to  the  oil  capacity 
determination  for  substantial  harm 
saline  process  water/waste  water  from 
oil  drilling,  production,  or  workover 
facilities  because  discharges  from  such 
facilities  have  a  greater  likelihood  of 
causing  environmental  damage  than 
facilities  that  do  not  handle  saline 
water. 

Pursuant  to  the  proposed  rule,  a 
facility  owner  or  operator  would 


determine  the  percentage  of  oil  in  the 
process  or  waste  water  in  a  tank.  If  the 
percentage  of  oil  varies  over  a  period  of 
time,  the  owner  or  operator  would  use 
the  highest  percentage  of  oil  for 
purposes  of  the  capacity  calculation.  If 
the  capacity  of  oil  is  10%  or  less,  the 
owner  or  operator  would  multiply  the 
percentage  of  oil  by  the  capacity  of  the 
tank  or  container.  If  appropriate,  the 
owner  or  operator  would  then  add  the 
volume  of  oil  calculated  to  the  total 
capacity  of  any  other  oil  storage  tank  or 
container  with  100%  oil  or  mixtures  of 
oil  and  process  or  waste  water  above  the 
10%  amount  to  determine  its  total 
capacity  for  the  substantial  harm 
determination  of  §  112.20(f). 

40  CFR  112.20(h) 

EPA  proposes  to  amend  §  112.20(h)  to 
clarify  that  an  Integrated  Contingency 
Plan  (ICP)  prepared  in  accordance  with 
the  notice  published  at  61  FR  28642, 
Jime  5, 1996  is  an  acceptable  format  for 
a  facility  response  plan.  The  ICP  was 
developed  for  facilities  to  integrate 
emergency  response  plan  requirements. 
The  intent  of  the  ICP  is  to  provide  a 
mechanism  for  consolidating  multiple 
plans  that  facilities  may  have  prepared 
to  comply  with  various  regulations  into 
one  functional  emergency  response 
plan.  Like  the  proposed  requirements 
for  SPCC  Plans,  the  FRP  rule  already 
provides  for  cross-referencing. 
Similarly,  an  owner  or  operator  who 
uses  the  ICP  format  must  meet  all  of  the 
regvdatory  requirements  of  the  FRP  nile 
for  that  format  to  be  an  acceptable 
substitute  for  the  present  FRP  format 

EPA  does  not  contemplate  that  the 
use  of  an  ICP  or  other  format  would 
reduce  the  information  collection 
burden  of  the  FRP  rule,  but  it  would 
simplify  compliance  with  multiple 
applicable  statutes  and  rules. 

Appendix  C 

EPA  also  proposes  to  amend 
Appendix  C  to  this  part  to  reflect 
changes  proposed  in  §  112.20(f)(4).  EPA 
also  proposes  to  amend  section  2.1  of 
Appendix  C  to  state  the  correct  capacity 
that  subjects  a  facility  to  FRP 
requirements  if  it  transfers  oil  over 
water  to  or  from  a  vessel.  That  capacity 
in  section  2.1  of  Appendix  C  should 
read  "greater  than  or  equal  to  42,000 
gallons  *   *   *"  as  specified  in 
§112.20(f)(l)(I). 

m.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12866 

Under  E.O.  12866  (58  FR  51735, 
October  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 


Office  of  Management  and  Budget 
(OMB)  review  and  the  requirements  of 
the  E.O.  The  E.O.  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conununities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  buagetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

Pursuant  to  the  terms  of  E.0. 12866, 
it  has  been  determined  that  this 
proposed  rule  is  a  "significant 
regulatory  action"  bemuse  it  raises 
novel  legal  or  policy  issues.  Such  issues 
include  proposed  measures  which 
would  relieve  some  facilities  of 
regulatory  mandates  and  could  change 
the  manner  in  which  facilities  comply 
wdth  remaining  mandates.  Therefore, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  responses  to 
the  OMB  suggestions  or 
recommendations  will  be  docxunented 
in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  requires  that  a  Regulatory 
Flexibility  Analysis  be  performed  for  all 
rules  that  are  likely  to  have  a  significant 
adverse  impact  on  a  substantial  niunber 
of  small  entities.  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  adverse  impact  on  a 
substantial  number  of  small  entities 
because  it  would  impose  few  if  any  new 
burdens,  and  overall  would 
substantially  reduce  existing  burdens  on 
small  businesses.  Therefore,  I  certify 
that  this  proposed  rule  is  not  expected 
to  have  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 
Thus,  no  Regulatory  Flexibility  Analysis 
is  necessary. 

,  C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  OMB  as 
required  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  Information 
Collection  Request  (ICR)  documents 
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have  been  prepared  by  EPA  (EPA  ICR 
no.  EPA  0328.06  and  1630.04)  and 
copies  may  be  obtained  from  Sandy 
Farmer.  OPPE  Regulatory  Information 
Division;  U.S.  Environmental  Protection 
Agency  12137);  401  M  St..  S.W.; 
Washington.  D.C.  20460  or  by  calling 
202-260-2740.  These  ICRs  are  also 
available  for  viewing  or  downloading  at 
EPA's  ICR  Internet  site  at  http:// 
www.epa.gov/icr. 

EPA  does  not  collect  the  information 
required  by  the  Oil  Pollution  Prevention 
regulation  (i.e.,  the  SPCC  Plan)  on  a 
routine  basis.  SPCC  Plans  ordinarily 
need  not  be  submitted  to  EPA,  but  must 
be  maintained  at  the  facilify. 
Preparation,  implementation,  and 
maintenance  of  an  SPCC  Plan  by  the 
facility  helps  prevent  oil  discharges,  and 
mitigates  the  environmental  damage 
caused  by  such  discharges.  Therefore, 
the  primary  user  of  the  data  is  the 
facility. 

Although  the  facility  is  the  primary 
data  user.  EPA  also  uses  the  data  in 
certain  situations.  EPA  primarily  uses 
SPCC  Plan  data  to  ensure  that  facilities 
comply  with  the  regulation.  This 
includes  design  and  operation 
specifications,  and  inspection 
requirements.  EPA  reviews  SPCC  Plans: 
(1)  When  facilities  submit  the  Plans 
because  of  certain  oil  discharges,  and  (2) 
as  part  of  EPA's  inspection  program. 
Note  however,  that  the  proposed  rule 
would  eliminate  the  necessity  to  submit 
the  entire  Plan  after  certain  discharges, 
and  merely  retain  the  requirement  that 
it  be  maintained  at  the  facility.  State  and 
local  governments  also  use  the  data, 
which  are  not  necessarily  available 
elsewhere  and  can  greatly  assist  local 
emergency  preparedness  planning 
efforts.  Preparation  of  the  information 
for  affected  facilities  is  required 
pursuant  to  section  311(j)(l)  of  the  Act 
as  implemented  by  40  CFR  part  112. 

Through  this  rulemaking,  EPA 
proposes  to  reduce  the  reporting  and 
record  keeping  burden  for  facilities 
regulated  under  the  SPCC  regulation  by: 
(1)  expanding  the  format  of  an 
acceptable  SPCC  plan  to  include  plans 
prepared  to  meet  State  or  other  Federal 
standards  (i.e.,  State  plans.  Integrated 
Contingency  Plans,  etc.);  (2)  extending 
the  period  of  time  that  a  facility  must 
review  its  Plan  bom  at  least  once  every 
three  years  to  at  least  once  every  five 
yeara;  and  (3)  reducing  the  reporting 
requirements  in  the  event  of  certain 
reportable  oil  spills  and  the  record 
keeping  requirements  relating  to  certain 
discharges  of  rainwater  from  a  diked 
area.  In  addition  to  the  program  changes 
ouUined  above,  EPA  is  also  proposing  to 
decrease  the  information  collection 
burden  calculated  for  the  SPCC  rule  so 


that  the  information  collection  burden 
incurred  by  persons  in  the  normal 
course  of  their  business  activities  would 
no  longer  be  attributed  to  the  part  112 
burden. 

To  quantify  the  effect  of  these 
proposed  changes  on  reducing  burden 
to  the  regulated  community,  EPA  relied, 
in  part,  on  data  gathered  through  the 

1995  SPCC  survey.  EPA  developed  a 
series  of  analyses  using  the  survey  data 
including  the  paper  EPA  produced  in 

1996  entiUed  "Effectiveness  of  EPA's 
SPCC  Program  on  Spill  Risk."  The 
results  of  the  analysis  show  that 
compliance  with  several  specific  SPCC 
provisions  appears  to  reduce  both  the 
number  and  the  amount  of  oil  that 
migrates  outside  of  a  facility's 
boundaries.  Facility  practices  such  as 
tank  leak  detection,  spill  overfill 
protection,  pipe  external  protection,  and 
secondary  containment,  also  appear  to 
reduce  the  number  and  magnitude  of  oil 
spills.  The  results  also  indicate  that  a 
facility's  compliance  with  even  one 
SPCC  measure  may  serve  as  a  general 
indicator  of  a  facility  owner's/operator's 
awareness  of  the  importance  of  other 
spill  prevention  and  control  measures. 

The  net  annual  public  reporting  and 
record  keeping  burden  for  this 
collection  of  information,  as  proposed, 
for  newly  regulated  facilities  is 
estimated  to  range  from  37.1  to  53.5 
hours,  with  an  average  burden  of  39.2 
hours,  including  time  for  reviewing 
instructions  and  gathering  the  data 
needed.  The  net  aimual  public  reporting 
and  record  keeping  burden  for  facilities 
already  regiilated  by  the  Oil  Pollution 
Prevention  regulation  is  estimated  to 
range  from  3.7  to  9.5  hours,  with  an 
average  burden  of  4.0  hours.  These 
average  annual  burden  estimates  take 
into  account  the  varied  frequencies  of 
response  for  individual  facilities 
according  to  characteristics  specific  to 
those  facilities,  including  frequency  of 
oil  discharges  and  facility  modification. 
Under  the  proposed  rule,  an  estimated 
446,498  existing  and  newly  regulated 
facilities  are  subject  to  the  information 
collection  requirements  of  this  proposed 
rule  diuing  the  first  year  of  the 
information  collection  period.  The  net 
annualized  capital  and  start-up  costs 
average  $0.3  million,  and  net 
annualized  labor  and  operation  and 
maintenance  costs  are  $49.8  million. 
The  present  information  collection 
burden  of  the  SPCC  rule  averages 
2,557,194  hours  per  year  for  the 
information  collection  period.  Through 
this  rulemaking  EPA  proposes  to  reduce 
that  burden  by  approximately  864,471 
houn.  This  proposed  reduction  would 
result  in  an  average  annual  burden  of 
1,692.723  hours. 


In  addition  to  the  modifications  the 
Agency  is  proposing  to  make  to  the 
SPCC  rule,  the  Agency  is  also  proposing 
to  modify  the  information  collection 
requirements  of  the  Facility  Response 
Plan  (FRP)  regulation  as  part  of  this 
rulemaking  effort.  The  FRP  rule  (40  CFR 
112.20-112.21)  requires  that  owners  and 
operators  of  facilities  that  could  cause 
"substantial  harm"  to  the  envirorunent 
by  discharging  oil  into  navigable  waters 
or  adjoining  shorelines  prepare  plans  for 
responding,  to  the  maximum  extent 
practicable,  to  a  worst  case  discharge  of 
oil,  to  substantial  threat  of  such  a 
discharge,  and,  as  appropriate,  to 
discharges  smaller  than  worst  case 
discharges.  Each  FRP  is  submitted  to  the 
Agency,  which  in  turn,  reviews  and 
approves  plans  from  facilities  identified 
as  having  the  potential  to  cause 
"significant  and  substantial  harm"  to 
the  envirorunent  from  oil  discharges. 
Other  low-risk,  regulated  facilities  are 
not  required  to  prepare  FRPs  but  are 
required  to  document  their 
determination  that  they  do  not  meet  the 
"substantial  harm"  criteria. 

Through  this  rulemaking,  EPA 
proposes  to  reduce  the  reporting  and 
record  keeping  burden  for  facilities 
regulated  under  the  FRP  rule  by  adding 
a  paragraph  to  §  112.20(f)  to  provide  a 
method  to  calculate  the  oil  storage 
capacity  of  aboveground  tanks 
containing  a  mixture  of  process  water/ 
waste  water  with  10  percent  or  less  of 
oil.  EPA  also  proposes  to  amend 
§  112.20(h)  to  clarify  that  an  Integrated 
Contingency  Plan  prepared  in 
accordance  with  the  notice  published  at 
61  FR  28642,  June  5,  1996,  is  an 
acceptable  format  for  an  FRP;  and  to 
amend  section  2.1  of  Appendix  C  to 
state  the  correct  capacity  that  subjects  a 
facility  to  FRP  requirements  if  it 
transfers  oil  over  water  or  to  or  from  a 
vessel. 

The  Agency  anticipates  that  only  the 
first  proposed  change  will  have  an 
appreciable  impact  on  the  burden  to  the 
regulated  community.  The  Agency 
expects  that  the  number  of  facilities 
subject  to  the  requirements  to  develop 
an  FRP  and  maintain  the  plan  on  a  year- 
to-year  basis  will  slightly  decrease  as  a 
result  of  the  proposed  process  water/ 
waste  water  calculation.  In  the  current 
ICR.  EPA  estimated  that  5,400  facilities 
would  be  required  to  develop  and 
submit  FRPs  and  4,482  of  these  facilities 
were  large  facilities  (i.e..  facilities  with 
storage  capacity  greater  than  one  million 
gallons).  Of  these  4,482  facilities,  EPA 
estimated  that  approximately  250 
facilities  in  the  industrial  manufacturing 
category  would  be  excluded  from  the 
FRP  requirements  as  a  result  of  the 
proposal.  Although  these  facilities  have 
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already  incurred  costs  to  develop  an 
FRP,  the  focilities  would  no  longer  inciu* 
costs  associated  with  maintaining  the 
Plan  or  retaining  outside  response 
contractors  in  the  event  of  an  oil  spill. 
The  Agency  has  previously  estimated 
that  it  requires  approximately  118  hours 
for  facility  personnel  in  a  large, 
consumption  facility  to  comply  with  the 
.  annual,  subsequent-year  reporting  and 
record  keeping  requirements  of  the  FRP 
rule  after  adjusting  for  compliance  «vith 
other  Federal  and  State  regulations.  The 
present  information  collection  burden  of 
the  FRP  rule  avwages  376,599  hours  a 
.year.  Through  this  rulemaidng  EPA 
proposes  to  reduce  that  burden  by 
approximately  24,190  hours.  This 
proposed  reduction  would  result  in  an 
annual  average  burden  of  352.409  hours. 

Biuden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  {nfbrmation. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates  and  the  supporting  analyses 
used  to  develop  burden  estimates,  and 
any  suggested  methods  for  further 
minimizing  respondent  burden, 
including  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  Information  Collection  Request  to 
the  Director,  OPPE  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2136);  401  M  St..  S.W.;  Washington, 
D.C  20460  or  E-mail 
farmer.sandy@epamail.epa.gov;  and  to 
the  Office  of  information  and  Regulatory 
ASairs,  Office  of  Management  and 
Budget,  725  17tii  St.,  N.W.,  Washington, 
DC.  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  Include  the  ICR 
number  in  any  correspondence.  Since 


OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  December  2,  1997,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  January  2, 
1998.  The  final  rule  will  respond  to  any 
OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

D.  Differentiation  Between  Classes  of 
Oils 

Pursuant  to  Public  Law  104-55,  33 
U.S.C.  2720,  enacted  November  20, 
1995,  most  Federal  agencies  (including 
EPA)  must,  in  the  issuance  or 
enforcement  of  any  regulation  or  the 
establishment  of  any  interpretation  or 
guideline  relating  to  the  transportation, 
storage,  discharge,  release,  emission,  or 
disposal  of  a  fat,  oil,  or  grease,  consider 
differentiating  between  and  establishing 
separate  classes  for  anhnai  fats  and  oils 
and  greases,  fish  and  marine  mammal 
oils,  and  oils  of  vegetable  origin  (as 
opposed  to  petroleum  and  other  oils  and 
greases).  EPA  has  considered  whether 
differentiation  between  and 
establishment  of  separate  classes  of  oils 
is  appropriate  for  this  proposed  rule  and 
concluded  that  it  is  not.  This  conclusion 
is  based  on  the  fact  that  the  EPA 
proposal  would  reduce  the  information 
collection  burden  for  all  classes  of 
facilities.  Achievement  of  that  goal  does 
not  require  differentiation  among 
classes  of  oils. 

E.  Unfunded  Mandates 

Pursuant  to  section  202  of  the 
Unfunded  Mandates  Reform  Act  (the 
Act)  of  1995,  enacted  March  22,1995, 
Federal  agencies  must  prepare  a 
statement  to  accompany  any  rule  in 
which  the  estimated  costs  of  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  will  be  $100 
million  or  more  in  any  one  year.  Section 
205  of  the  Act  requires  agencies  to  select 
the  most  cost-effective  and  least- 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  that  is 
consistent  with  statutory  requirements. 
Section  203  of  the  Act  requires  an 
agency  to  establish  a  plan  for  informing 
and  advising  any  small  government  that 
may  be  significantly  impacted  by  the 
rule.  Small  governments  would  not  be 
significantiy  impacted  by  this  proposed 
rule,  therefore,  it  is  not  necessary  to 
establish  a  plan  pursuant  to  section  203. 
In  fact,  the  proposed  rule  would  reduce 
the  information  collection  burden  on 
small  governments  that  have  facilities 
which  are  subject  to  the  SPCC  rule. 

EPA  has  determined  that  this 
proposed  rule  does  not  include  a 
Federal  mandate  that  would  result  in 
estimated  costs  of  $100  million  or  more 


either  to  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector  in  any  one  year.  This 
determination  is  based  on  the  fact  that 
the  proposed  rule  would  impose  no  new 
mandates,  and  would  reduce  coats  to 
the  private  sector,  while  imposing  no 
new  costs  on  State,  local,  or  tribal 
governments.  Thus  today's  proposal  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  Act. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Under  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  required  to  use 
voluntary  consensus  standards  in  its 
regulatory  and  procurement  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  coiutensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  which  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  In  those  cases  where 
the  Act  applies  and  where  available  and 
potentially  applicable  voluntary 
consensus  standards  are  not  used  by 
EPA,  the  Act  requires  the  Agency  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  an 
explanation  of  the  reasons  for  not  using 
such  standards. 

Without  necessarily  deciding  whether 
the  Act  applies  here,  EPA  invites 
comment  on  the  potential  use  of 
voluntary  consensus  standards  in  this 
rulemaking.  In  particular,  as  noted 
above,  EPA  proposes  to  amend  40  CFR 
112.7(e)(2)(vi)  and  (e)(8)  to  provide  that 
the  records  maintained  pursuant  to 
usual  and  customary  business  practices 
would  suffice  to  meet  the  recordkeeping 
requirements  of  the  sections.  While  not 
specifically  referenced  in  the  proposed 
regulation,  usual  and  customary 
business  records  would  include  those 
maintained  pursuant  to  American 
Petroleum  Institute  (API)  Standards  653 
and  2610.  The  Agency  proposes  this 
flexible  approach  to  be  consistent  with 
the  goal  of  reducing  the  recordkeeping 
requirements  of  this  regulation.  EPA 
invites  public  comment  on  the  Agency's 
proposal  as  well  as  identification  and 
information  about  other  standards,  and 
in  particular,  voluntary  consensus 
standards,  which  the  Agency  should 
consider. 

List  of  Sut^tB  in  40  CFR  Part  112 

Environmental  protection.  Fire 
prevention.  Flammable  materials, 
Materials  handling  and  storage,  Oil 
pollution.  Oil  spill  prevention.  Oil  spill 
response.  Petroleum,  Reporting  and 
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record  keeping  requirements.  Tanks, 
Water  pollution  control.  Water 
resources. 

Dated:  November  24, 1997. 
Carat  Browmr, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  112  is  proposed 
to  be  amended  as  follows: 

PART  112-OIL  POLLUTION 
PREVENTION 

1.  The  authority  citation  for  part  112 
continues  to  read  as  follows: 

AutlMnity:  33  U.S.C  1321  and  1361;  RO. 
12777  (October  18, 1991),  3  CFR,  1991 
Comp.,  p.  351. 

2.  Section  112.2  is  amended  by 
adding  the  definition  "Spill  Prevention, 
Control,  and  Countermeasure  Plan; 
SPCC  Plan;  or  Plan"  in  alphabetical 
order  to  read  as  follows: 

f  112,2    DMnHfcMw. 

•        *        •        •        • 

Spill  Prevention.  Control,  and 
Countermeasure  Plan;  SPCC  Plan;  or 
Plan  means  the  dociunent  required  by 
§  112.3  that  details  the  equipment, 
manpower,  procedures,  and  steps  to 
prevent,  control,  and  provide  adequate 
countcrmeasures  to  an  oil  spill.  The 
Plan  is  a  written  description  of  the 
facility's  compliance  with  the 
procedures  in  this  part  It  is  prepared  in 
writing  and  in  accordance  with  the 
format  specified  in  §  112.7,  or  in  the 
format  of  a  plan  prepared  pursuant  to 
State  law,  or  in  another  format 
acceptable  to  the  Regional 
Administrator.  If  an  owner  or  operator 
of  a  facility  chooses  to  prepare  a  plan 
using  either  the  Integrated  Contingency 
Plan  format  or  a  State  format  or  any 
other  format  acceptable  to  the  Regional 
Administrator,  such  plan  must  meet  all 
of  the  requirements  in  §  112.7,  and  be 
sequentially  cross-referenced  fi-om  the 
requirement  in  §  112.7  to  the  page(s)  of 
the  equivalent  requirement  in  the  other 
plan. 

3.  Section  112.4  is  amended  by 
revising  paragraphs  (a)(1)  through  (a)(8) 
to  read  as  follows: 

S 1 12.4    Amendment  of  SPCC  Plans  by 
Regional  Administrator. 

(a)*  •  • 

(1)  Name  of  the  facility; 

(2)  Name(s)  of  the  ovraer  or  operator 
of  the  facility; 

(3)  Location  of  the  facility; 

(4)  Corrective  action  and/or 
countermeasures  taken,  including  an 
adequate  description  of  equipment 
repairs  and/or  replacements; 


(5)  Description  of  the  facility, 
including  maps,  flow  diagrams,  and 
topographical  maps; 

(6)  The  cause(sf  of  such  spilUs). 
including  a  failure  analysis  of  system  or 
subsystem  in  which  the  failiue 
occurred; 

(7)  Additional  preventive  measures 
taken  or  contemplated  to  minimize  the 
possibilltv  of  recurrence;  and 

(8)  Sucn  other  information  as  the 
Regional  Administrator  may  reasonably 
require  pertinent  to  the  Plan  or  spill 
event. 
*        *        •        •        » 

4.  Section  112.5  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

f  112.5   Amandmewt  ot  SpiB  Prevention 

Control  and  Countanneesure  Plans  by 
ownersorr^ 


6.  Section  112.20  is  amended  by 
adding  paragraph  (0(4)  and  by  revising 
the  firet  sentence  of  paragraph  (b)  to 
read  as  follows: 


f112^    FaeiWy 


plana. 


(b)  Notwithstanding  compliance  with 
paragraph  (a)  of  this  section,  owners  and 
operatore  of  facilities  subject  to 
§  112.3(a).  (b),  or  (c)  shall  certify 
completion  of  a  review  and  evaluation 
of  the  SPCC  Plan  at  least  once  every  five 
years  from  the  date  such  facility 
becomes  subject  to  this  part.  •  *  • 

*  *        »        »        • 

5.  Section  112.7  is  amended  by 
revising  the  last  sentence  of  the 
introductory  text;  and  by  revising 
paragraph  (e)(2)(iii)(D),  and  the  last 
sentence  of  paragraphs  (e)(2)(vi),  and 
(e)(8)  to  read  as  follows: 

§112.7   QuideiinesforttMpraparatlonand 
Implementation  of  a  Spill  Prevantion 
Control  and  Countennaesur*  Plan. 

*  *  *  The  complete  SPCC  Plan  shall 
follow  the  sequence  outlined  below, 
imless  it  is  in  another  format  acceptable 
to  the  Regional  Administrator,  such  as 
one  described  in  §  112.2,  and  include  a 
discussion  of  the  faciUty's  conformance 
with  the  appropriate  guidelines  listed: 

*  *        •        »        • 

(e)*  *  • 

(2)*  •  • 

(iii)*  *  • 

(D)  Adequate  records  are  kept  of  such 
events,  such  as  records  required 
pursuant  to  j)ermits  issued  in 
accordance  with  §§  122.41(j)(2)  and 
122.41(m)(3)  of  this  chapter. 

*  •        *        •        • 

(yi)  *  •  •  Records  of  inspections 
maintained  pursuant  to  usual  and 
customary  business  practices  will 
suffice  for  purposes  of  this  paragraph. 

*  •        *        •        * 

(8)  *  *  *  Records  of  inspections 
maintained  pursuant  to  usual  and 
customary  business  practices  will 
suffice  for  purposes  of  this  paragraph. 


(4)  To  determine  the  capacity  of  a 
facility  storing  process  water/waste 
water  wiUi  oil  concentrations  of  10%  or 
less,  for  purposes  of  paragraphs  (f)(l)(i) 
and  (ii)  of  this  section  (except  for  saline 
process  water/waste  water  from  an  oil 
drilling,  production,  or  workover 
facility),  the  following  calculations  shall 
be  used: 

(i)  Determine  the  percentage  of  oil  in 
the  process  water/ waste  water  of  a  tank 
or  contains.  If  the  percentage  of  oil 
varies  over  a  period  of  time,  the  highest 
percentage  shall  be  used; 

(ii)  If  the  percentage  of  oil  is  10%  or 
less,  multiply  the  percentage  of  oil  by 
the  capadfy  of  the  tank  or  container, 

(iii)  If  appropriate,  add  the  amount 
calculated  in  paragraphs  (f)(4)(i)  and 
(4)(ii)  of  this  section  to  the  total  capacity 
of  any  other  oil  tank  or  storage  container 
containing  100%  oil  or  mixtures  of  oil 
and  process  water/waste  water  above 
10%; 

(iv)(A)  A  facility  that  transfers  oil  over 
water  to  or  bom  vessels  and  has  a 
storage  capacity  of  oil  greater  than  or 
equal  to  42,000  gallons  will  be 
considered  a  facility  that  could  cause 
substantial  harm  to  the  environment  by 
discharging  oil  to  the  navigable  watere 
or  adjoining  shorelines. 

(B)  A  fadUty  with  a  capadfy  of  1 
million  gallons  or  greater  shall  continue 
through  the  criteria  in  appendix  C  of 
this  part  to  determine  whether  the 
facility  could  cause  substantial  harm  to 
the  environment  by  discharging  oil  to 
the  navigable  waters  or  adjoining 
shorelines.;  and 

(v)  A  fadlity  that  has  completed  the 
calcuktions  required  by  this  paragraph 
and  does  not  meet  the  substantial  harm 
threshold  wall  not  have  to  prepare  and 
submit  a  response  plan  unless  directed, 
to  do  so  by  the  Regional  Administrator. 

•  *        •        •        « 

(h)  A  response  plan  shall  follow  the 
format  of  the  model  fadlity-spedfic 
response  plan  included  in  Appendix  F 
to  this  part,  unless  an  equivalent 
response  plan  has  been  prepared  to 
meet  State  or  other  Federal 
requirements.  *  •  • 

•  •        •        •        « 

7.  Appendix  C  to  part  112  is  amended 
by  revising  section  2.0  and  the  first 
sentence  of  section  2.1  to  read  as 
follows: 
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Appendix  C  to  Part  112— Substantial 
Hann  Criteria 


2.0    Description  of  Screening  Criteria  for  the 
Substantial  Harm  Flowchart 

A  facility  that  has  the  potential  to  cause 
substantial  harm  to  the  environment  in  the 
event  of  a  discharge  must  prepare  and  submit 
a  facility-specific  response  plan  to  EPA  in 
accordance  with  appendix  F  to  this  part.  To 
determine  the  capacity  of  a  facility  storing 
process  water/waste  water  with  oil 


concentrations  of  10%  or  less  (except  for 
saline  process  water/waste  water  from  an  oil 
drilling,  production,  or  workover  bcility), 
the  respondent  shall  use  the  method 
prescribed  in  §  112.20(f)(4).  A  description  of 
the  screening  criteria  for  the  substantial  harm 
flowchart  is  provided  below: 


2. 1     Non-Transportation-Related  Facilities 
With  a  Total  Oil  Storage  Capacity  Greater 
Than  or  Equal  to  42,000  Gallons  Where 
Operations  Include  Over-Water  Transfers  of 
OU. 

A  non-transportation-related  facility  with  a 
total  oil  storage  capacity  greater  than  or  equal 
to  42,000  gallons  that  transfers  oil  over  water 
to  or  from  vessels  must  submit  a  response 
plan  to  EPA.  *  *  * 

(FR  Doc  97-31974  Filed  12-1-97;  8:45  am] 
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Presidential  Documents 


Presidential  Determination  No.  98-4  of  November  14,  19fl7 

Assistance  Program  for  the  New  Independent  States  of  the 
Foimer  Soviet  Union 


Memorandum  fi>r  the  Secretary  of  State 

Pursuant  to  subsection  (o)  under  the  heading  "Assistance  for  the  New  Inrf« 
pendent  States  of  the  Fonner  Soviet  Unifn"  in  Se  H  of  the  Fore^" 
Operations.  Export  Financing  and  Related  Programs  Appr^priaUons  ^^ 
for  fiscal  year  1996  (Public  Uw  104-107)  and  fiscal  vew  1907  %nhn^^^ 
Uw  104-208).  I  hereby  determine  that  it  is  importantTo  heTational  slc^^tv 
interest  of  the  United  States  to  make  available  funds  appr^Sed  S 
that  heading  without  regard  to  the  restriction  in  that  subsectiSn. 

You  are  authorized  and  directed  to  notify  the  Congress  of  this  determination 
and  to  arrange  for  its  publication  in  the  Federal  RegSer.  determination 


IXrtU^^i^A^  ^PtuLdfc^;^ 


(FR  Doc  97-31772 
Filed  12-1-97;  9:09  am) 
Billing  code  471&-10-M 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  DECEMBER  2, 
19»7 

AGRICULTURE 
DEPARTMBIT 
Fadaral  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Fresh  market  (dollar  plan) 
tomatoes 

Correction;  published  12- 
2-97 

AGWMCULTURE 
DEPARTMBfT 

Food  SaMy  and  Inspwrtion 

Sarvioa 

Meat  and  poultry  inspection: 
Federal  Meat  Inspection  Act 
and  Poultry  Products 
Inspection  Act;  State 
designations— 

Florida;  published  11-14- 
97 

ENERGY  DEPARTMENT 

Acquisition  regulations;    . 
Classification,  security 
clearance  procedures  and 
new  counterintelligence 
provisions;  published  10- 
3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyrimethanil;  published  12- 
2-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmiiiistratkMi 
Food  for  human  consumption: 
Food  labeling— 
Dietary  sugar  alcohols 

and  dental  caries; 

health  claims;  published 

12-2-97 

UBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  office  and 
procedures: 
Copyright  claims;  group 

registration  of  serials; 

published  12-2-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Allowances  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) 


111 


Miscellaneous  changes; 
published  12-2-97 
Excepted  service: 
Student  educational 
employment  program; 
published  12-2-97 

TRANSPORTATION 
DEPARTMENT      , 


AdministraUon 

Ainworthiness  directives: 
Airbus;  published  10-28-97 
McOonneN  Douglas: 
published  10-26-97 

TRANSPORTATION 
DEPARTMENT 

NMIonal  HlgUvMy  Tramc 
Siiety  Admlnistratton 

National  Driver  Register 
problem  driver  pointer 
system;  procedures  for 
participating  in  and  receivirig 
data  from  system: 
Coast  Guard  Commandant: 
^uttiorization  to  request 
and  receive  information; 
published  12-2-97 


QOMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  altotments.  and 
production  adjustments: 
Peanuts;  comments  due  by 
12-9-97;  published  12-2- 
97 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 


comments  due  by  12-6- 
97;  published  10-7-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone— 

IFO  survivorship  transfer 
Provisfons;  modHicatfon; 
comments  due  by  12-8- 
97;  published  11-6^7 

Scalkip;  comments  due  by 
12-9-97;  published  11- 
24-97 

Caribbean,  Gulf,  and  South 
Atlantk:  fisheries— 
*     Gulf  of  Mexico  reef  fish; 
comments  due  by  12-8- 
97;  published  10-23-97 
Northeastern  United  States 
fisheries — 

Northeast  muttispecies; 
comments  due  t)y  12- 
12-97;  published  11-12- 
97 

COMMERCE  DEPARTMENT 
Patem  and  Trademark  Offioe 
Patent  cases: 
Practice  rules;  trademark 

trial  and  appeal  tx>ard 

proceedings;  comments 

due  by  12-10-97; 

published  11-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arid 
promulgation;  various 
States: 

Ohio;  comments  due  by  12- 
10-97;  published  8-12-97 
Pennsylvania;  correction; 
comments  due  by  12-8- 
97;  published  11-6-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate  oxidoreductase; 
comments  due  by  12-8- 
97;  published  10-8-97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plarv— 

National  priorities  list 
update;  comments  due 
by  12-8-97;  published 
11-6-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
North  American  Numbering 
Plan  administration — 
Carrier  identification 
codes;  comments  due 
by  12-8-97;  published 
10-29-97 


Common  carriers: 
Telecomnnjnicatfons  carrier 
interceptions:  comments 
due  by  12-12-97; 
published  11-28-97 

TeieviSMjn  broadcasting: 
Two-way  transmissions; 
multipoint  distributfon 
•wvice  and  instructionai 
television  fixed  senrice 
licensees  participatfon; 
comments  due  by  12-9- 
97;  published  11-647 

FEDERAL  DEPOSIT 

•iSURANCE  CORPORATION 

Insured  State  banks  and 
savings  associalfons; 
activities;  comments  due  by 
12-11-97;  published  9-12-97 

reOERAL  ELECTION 

Rulemaking  petitions: 
Bopp.  James,  Jr.;  comments 
due  by  12-8-97;  published 
11-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

CMMrsn  and  Families 
Administration 

ChiW  support  enforcement 
program: 

Ouarterty  wage  and 
unemployment 
compensations  claims 
reporting  to  National 
Directory  of  New  Hires; 
comments  due  by  12-6- 
97;  published  10-7-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Replacement  housing  factor 
in  modernization  fuf>ding; 
comments  due  by  12-9- 
97;  published  9-10-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Illinois  Cave  amphipod; 
comments  due  by  12-8- 
97;  published  10-9-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administratton 
Comprehensive 
Methamphetamine  Control 
Act  of  1996;  imptementatfon: 
Pseudoephedrine, 
phenylpropanolamine,  and 
combination  ephedrine 
drug  products;  transaction 
^  reporting  requirements; 
comments  due  by  12-8- 
97;  published  10-7-97 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  AdministratkMi 
Safety  and  health  standards, 
eta: 


IV 
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Longshoring  and  marine 
terminais;  piggybacking  of 
two  containers  using  twist 
locks;  comnients  due  by 
12-8-97;  published  10-9- 
97 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 

omce 

Freedom  of  Intormation  Act; 
Implementation;  comments 
due  by  12-6-97;  published 
10-9-97 

POSTAL  SERVICE 

Domestic  Mail  MamiaJ: 
PehshabW  contents; 
ancillary  service 
erxJorsements;  commerrts 
due  by  12-8-97;  published 
11-7-97 

TRANSPORTATKM 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
BellSouth  Winterlest  Boat 
Parade;  comments  due  by 
12-8-97;  published  11-7- 
97 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatk>n  systems, 
carrier-owned;  comments 
due  by  12-9-97;  published 
10-30-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Airt>us;  comments  due  by 
12-8-97;  published  11-6- 
97 

Avions  Pierre  Rot>in: 
comments  due  by  12-8- 
97;  published  11-7-97 

Domier  comments  due  by 
12-8-97;  published  11-7- 
97 

Eurocopter  Deutschland 
GmbH;  comments  due  by 
12-8-97;  published  10-9- 
97 

EXTRA  RugzeugtMUJ  GmbH; 
comments  due  by  12-8- 
97;  published  11-5-97 

HOAC  Austria;  comments 
due  by  12-8-97;  putilistied 
11-7-97 

MT-Prope»er  Entwicktung 
GMBH;  comments  due  t>y 
12-8-97;  published  10-7- 
97 

Saab;  comments  due  by  12- 
8-97;  published  11-7-97 

Teledyne  Continental 
Motors;  commerrts  due  by 
12-9-97;  published  10-10- 
97 
Class  E  airspace;  comments 

due  by  12-8-97;  published 

11-6-97 

TREASURY  DEPARTMENT 
Customs  Service 
Organization  and  functions; 
field  oranization,  ports  of 
entry,  etc.: 

OrlarKJo-Sanford  Airport,  FL; 
port  of  errtry;  comnients 
due  by  12-8-97;  published 
11-7-97 


TREASURY  DEPARTMENT 

Currerxry  arxf  foreign 
transactions;  financial 
reporting  arxJ  recordkeeping 
requirements; 
Bank  Secrecy  Act; 
implementatkx>— 
Exemptions  from  currency 
transactions  reporting; 
comments  due  by  12-8- 
97;  published  9-8-97 

VETERANS  AFFAIRS 
DEPARTMENT 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put>lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  l)y 
the  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  70 

mn  3150-AP87 

Crftlcality  Accktont  Requirements 

AQENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule  with 

opportunity  to  comment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  provide  light-water 
nuclear  power  reactor  licensees  with 
greater  flexibility  in  meeting  the 
requirement  that  licensees  authorized  to 
possess  more  than  a  small  amount  of 
special  nuclear  material  (SNM)  maintain 
a  criticality  monitoring  system  in  each 
area  where  the  material  is  handled, 
used,  or  stored.  This  action  is  taken  as 
a  result  of  the  experience  gained  in 
processing  and  evaluating  a  number  of 
exemption  requests  firom  power  reactor 
licensees  and  NRC's  safety  assessments 
in  response  to  these  requests  that 
concluded  that  the  likelihood  of 
criticality  was  negligible. 
EFFECTIVE  DATE:  The  final  rule  is 
effective  February  17.  1998,  unless 
significant  adverse  comments  are 
received  by  January  2. 1998.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Mail  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff. 

Hand  deliver  comments  to  11555 
Rockville  Pike.  Maryland,  between  7:30 
am  and  4:15  pm  on  Federal  workdays. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC. 


For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Turel,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001,  telephone  (301)  415-6234,  e-mail 
sptdnrc.gov. 

-     SUPPLEMENTARY  INFORMATION: 
Background 

The  Nuclear  R^ulatory  Commission 
(NRC)  is  amending  its  regulations  to 
provide  persons  licensed  to  construct  or 
operate  light-water  nuclear  power 
reactors  with  the  option  of  either 
meeting  the  criticality  accident 
requirements  of  paragraph  (a)  of  10  CFR 
70.24  in  handling  and  storage  areas  for 
SNM,  or  electing  to  comply  with  certain 
requirements  that  would  be 
incorporated  into  10  CFR  Part  50.  These 
are  generally  the  requirements  that  the 
NRC  has  used  to  grant  specific 
exemptions  to  the  requirements  of  10 
CFR  70.24.  In  addition,  the  NRC  is 
revising  the  current  text  of  the  section 
relating  to  seeking  specific  exemptions 
fit)m  regulations  in  10  CFR  70.24(d) 
which  provided  that  a  licensee  could 
seek  an  exemption  to  all  or  part  of  10 
CFR  70.24  for  good  cause  because  it  is 
redundant  to  10  CFR  70.14(a).  A 
modified  10  CFR  70.24(d)  is  being 
added  to  provide  that  the  requirements 
in  paragraph  (a)  through  (c)  of  10  CFR 
Part  70.24  do  not  apply  to  holders  of  a 
construction  permit  or  operating  license 
for  a  nuclear  power  reactor  issued 
pursuant  to  10  CFR  Part  50,  or 
combined  licenses  issued  under  10  CFR 
Part  52,  if  the  holders  comply  with  the 
requirements  of  10  CFR  50.68  (b). 

The  Commission's  regulations  in  10 
CFR  70.24  require  that  each  licensee 
authorized  to  possess  more  than  a  small 
amotmt  of  SNM  maintain  a  criticality 
monitoring  system  "using  gamma-  or 
neutron-sensitive  radiation  detectors 
which  will  energize  clearly  audible 
alarm  signals  if  accidental  criticality 
occurs"  in  each  area  in  which  such 
material  is  handled,  used,  or  stored.  The 
regulation  also  specifies  sensitivity 
requirements  for  these  monitors  and 
details  the  training  that  licensees  must 
conduct  in  connection  with  criticality 
monitor  alarms.  The  purpose  of  this 
section  is  to  ensure  that  if  a  criticality 
were  to  occur  during  the  handling  of 


SNM.  personnel  would  be  alerted  and 
would  take  appropriate  action. 

Most  nuclear  power  plant  licensees 
were  granted  exemptions  bom  10  CFR 
70.24  during  the  construction  of  their 
plants  as  part  of  the  10  CFR  Part  70 
license  issued  to  permit  the  receipt  of 
the  initial  core.  Generally,  these 
exemptions  were  not  explicitly  renewed 
when  the  10  CFR  Part  50  operating 
license,  which  now  contained  the 
combined  Part  50  and  Part  70  authority, 
was  issued.  The  requirements  in  10  CFR 
70.24  prescribe  \he  attributes  required  of 
the  monitoring  and  alarm  system. 
Compliance  with  these  requirements 
may  be  unnecessary  for  commercial 
power  reactors  where  the  conditions 
which  could  lead  to  a  criticality  event 
are  so  unlikely  that  the  probability  of 
occurrence  of  an  inadvertent  criticality 
is  negligible.  The  NRC  anticipated  that 
the  regulation  might  be  unnecessary  for 
some  licensees  and  included  in  10  CFR 
70.24(d)  an  invitation  to  any  licensee  to 
seek  an  exemption  to  the  entire  section 
or  part  of  the  section  for  good  cause.  A 
large  number  of  exemption  requests 
have  been  submitted  by  power  reactor 
licensees  and  approved  by  the  NRC 
based  on  safety  assessments  which 
concluded  that  Uie  likelihood  of 
criticality  was  negligible.  Because  of  the 
experience  gained  in  processing  these 
exemption  requests,  the  NRC  concluded 
that  the  regulations  should  be  amended 
to  provide  this  flexibility  without 
requiring  licensees  to  go  through  the 
exemption  process. 

Discussion 


At  a  commercial  nuclear  power  plant, 
the  reactor  core,  the  fresh  fuel  delivery 
area,  the  fresh  fuel  storage  area,  the 
spent  fuel  pool,  and  the  transit  areas 
among  these,  are  areas  where  amoimts 
of  SNM  sufficient  to  cause  a  criticality 
exist.  In  addition,  SNM  may  be  found  in 
laboratory  and  storage  locations  of  these 
plants,  but  an  inadvertent  criticality  is 
not  considered  credible  in  these  areas 
due  to  the  amount  and  configuration  of 
the  SNM.  The  SNM  that  could  be 
assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  only 
in  the  form  of  nuclear  fuel.  Nuclear 
power  plant  licensees  have  procedures 
and  the  plants  have  design  features  to 
prevent  inadvertent  criticality.  The 
inadvertent  criticality  that  10  CFR  70.24 
is  intended  to  address  could  only  occur 
during  fuel-handling  operations. 
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In  contra^,  at  fuel  fabrication 
facilities  SNM  is  found  and  handled 
routinely  in  various  configurations  in 
addition  to  fuel.  Although  the  handling 
of  SNM  at  these  facilities  is  controlled 
by  procedures,  the  variety  of  forms  of 
SNM  and  the  frequency  with  which  it 
is  handled  provides  greater  opportunity 
for  an  inadvertent  criticality  than  at  a 
nuclear  power  reactor. 

At  power  reactor  facilities  with 
uranium  fuel  nominally  enriched  to  no 
greater  than  five  (5.0)  percent  by  weight, 
the  SNM  in  the  fuQl  assemblies  cannot 
go  critical  without  both  a  critical 
configuration  and  the  presence  of  a 
moderator.  Further,  the  fresh  fuel 
storage  array  and  the  spent  fuel  pool  are 
in  most  cases  designed  to  prevent 
inadvertent  criticality,  even  in  the 
presence  of  an  optimal  density  of 
unborated  moderator.  Inadvertent 
criticality  during  fuel  handling  is 
precludeid  by  limitations  on  the  number 
of  fuel  assemblies  permitted  out  of 
storage  at  the  same  time.  In  addition. 
General  Design  Criterion  (GDC)  62  in 
Appendix  A  to  10  CFR  Part  50 
reinforces  the  prevention  of  criticality,  in 
fuel  storage  and  handling  through 
physical  systems,  processes,  and  safe 
geometrical  configuration.  Moreover, 
fuel  handling  at  power  reactor  facilities 
occurs  only  under  strict  procedural 
control.  Therefore,  the  NIIC  considers  a 
fuel-handling  accidental  criticality  at  a 
commercial  nuclear  power  plant  to  be 
extremely  unlikely.  The  NRC  believes 
the  criticality  monitoring  requirements 
of  10  CFR  70.24  are  uimecessary  as  long 
as  design  and  administrative  controls 
are  maintained. 

Because  the  NRC  considers  an 
inadvertent  criticality  to  be  unlikely  at 
a  nuclear  power  reactor,  by  this 
rulemaking  it  is  granting  nuclear  power 
reactor  licensees  a  choice — either  meet 
the  criticality  monitoring  requirements 
of  10  CFR  70.24  or  in  lieu  of  those 
criticality  monitoring  requirements  meet 
certain  criteria  related  to  procedures, 
plant  design,  and  fuel  enrichment. 
These  criteria  are  incorporated  into 
section  50.68(b)  of  10  CFR  Part  50  by 
this  direct  final  rule. 

The  three  changes  in  the  requirements 
are  as  follows: 

(1)  Section  50.68(a)  provides  that  each 
holder  of  a  construction  permit  or 
operating  license  for  a  nuclear  power 
reactor  issued  under  Part  50,  or  a 
combined  license  for  a  nuclear  power 
reactor  issued  under  Part  52  shall 
comply  with  either  10  CFR  70.24  or  the 
seven  requirements  in  section  50.68(b). 

(2)  Section  50.68(b)  provides  that  each 
licensee  as  described  in  50.68(a)  shall 
comply  with  the  seven  listed 
requirements  in  lieu  of  maintaining  a 


monitoring  system  capable  of  detecting 
a  criticality  as  described  in  10  CFR 
70.24. 

(3)  The  revised  section  70.24(d) 
provides  that  the  requirements  in  10 
CFR  70.24  (a)  through  (c)  do  not  apply 
to  holders  of  a  construction  permit  or 
operating  license  for  a  nuclear  power 
reactor  issued  pursuant  to  10  CFR  Part 
50,  or  combined  licenses  issued  under 
10  CFR  Part  52,  if  the  holders  comply 
with  the  requirements  of  paragraph  (b) 
of  10  CFR  50.68. 

Procedural  Background 

Because  NRC  considers  these 
amendments  to  its  rules  to  be 
noncontroversial  and  routine,  public 
comment  on  these  amendments  is 
unnecessary.  The  amendments  to  the 
rules  will  become  effective  on  February 
17, 1998.  However,  if  the  NRC  receives 
significant  adverse  comments  on  the 
companion  proposal  published 
concurrently  in  the  proposed  rules 
section  of  this  Federal  Register  by 
January  2, 1998.  then  the  NRC  will 
publish  a  document  that  withdraws  this 
action  and  will  address  the  conunents 
received  in  response  to  the 
amendments.  Such  conunents  will  be 
addressed  in  a  subsequent  final  rule. 
The  NRC  will  not  initiate  a  second 
comment  period  on  this  action. 

Findings 

Upon  review  of  this  rulemaking,  that 
the  changes  and  additions  addressed  by 
this  rulemaking  do  not  significantly 
affect  the  enviroiunental  cost-benefit 
balance  that  otherwise  would  justify  the 
licensing  of  a  light-water  nuclear  power 
reactor.  The  basis  for  this  finding  is  that 
this  rule  is  a  codification  of  practices  in 
place  and  does  not  significantly  affect 
the  cost-benefit  balance  for  a  light-water 
reactor. 

Metric  Policy 

On  October  7,  1992,  the  Commission 
published  its  final  Policy  Statement  on 
Metrication.  According  to  that  policy, 
after  January  7, 1993,  all  new 
regulations  and  major  amendments  to 
existing  regulations  were  to  be 
presented  in  dual  units.  The  new 
addition  and  amendment  to  the 
regulations  contain  no  units. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(3).  Therefore  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 


Electronic  Access 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/www.nrc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher,  (301)  415- 
6215;  e-mail  CAG@nrc.gov. 

Paperwork  Reduction  Act  Statement 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Of^ce  of  Management  and  Budget, 
approval  numbers  3150-0009  and  3150- 
0011. 

Public  Protection  Notification 

If  an  information  collection  does  not 
display  a  currently  valid  OMB  control 
number,  the  NRC  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  the  information  collection. 

Regulatory  Anal3rsis 

The  structure  of  the  ciurent  10  CFR 
70.24  is  overly  broad  and  places  burden 
on  a  licensee  to  identify  those  areas  or 
operations  at  its  facility  where  the 
requirements  are  unnecessary,  and  to 
request  an  exemption  if  the  licensee  has 
sufficient  reason  to  be  relieved  from  the 
requirements.  This  existing  structure 
has  the  potential  to  result  in  a  large 
number  of  recurring  exemption 
requests. 

To  relieve  the  burden  on  power 
reactor  licensees  of  applying  for,  and  the 
burden  on  the  staff  of  granting  recurring 
exemptions,  this  amendment  permits 
power  reactor  facilities  with  nominal 
fuel  enrichments  no  greater  than  5 
weight  percent  U-235  to  be  excluded 
from  the  scope  of  10  CFR  70.24. 
provided  they  meet  specific 
requirements  being  added  to  10  CFR 
Part  50.  This  amendment  is  a  result  of 
the  experience  gained  in  processing  and 
evaluating  a  number  of  exemption 
requests  from  power  reactor  licensees 
and  NRC's  safety  assessments  in 
response  to  these  requests  that 
concluded  that  the  likelihood  of 
criticality  was  negligible. 

The  only  other  viable  option  to  this 
amendment  is  for  the  NRC  to  do  nothing 
and  allow  the  licensees  to  continue 
requesting  exemptions.  If  nothing  is 
done,  the  licensees  will  continue  to 
incur  the  costs  of  submitting 
exemptions  and  NRC  will  incur  the 
costs  of  reviewing  them.  Under  this 
rule,  an  easing  of  burden  on  the  part  of 


Federal  Register  /  Vol.  62.  No.  232  /  Wednesday.  December  3.  1997  /  Rules  and  Regulations  63827 


licensees  results  by  their  not  having  to 
request  exemptions.  Similarly,  the  NRC 
will  not  need  to  review  and  evaluate 
these  exemption  requests,  resulting  in 
an  easing  of  burden  for  the  NRC. 

This  rule  is  not  a  mandatory 
requirement,  but  an  easing  of  burden 
action  which  results  in  regulatory 
efficiency.  Also,  the  rule  does  not 
impose  any  additional  costs  on 
licensees,  has  no  negative  impact  on  the 
public  health  and  safety,  but  will 
provide  certain  licensees  savings,  and 
savings  to  the  NRC  as  well.  Hence,  the 
rule  is  shown  to  be  cost  beneficial. 

The  foregoing  constitutes  the 
regulatory  analysis  for  this  final  rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  affects  only  the  licensees  of 
nuclear  povirer  plants.  These  licensees, 
companies  that  are  dominant  in  their 
service  areas,  do  not  fiall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibilify  Act,  5  U.S.C.  601,  or  the  size 
standards  adopted  by  the  NRC  (10  CFR 
2.810). 

Backfit  Analysis 

The  Conmiission  has  determined  that 
a  backfit  analysis  is  not  needed.  This 
rule  is  a  codification  of  practices  in 
place  by  the  NRC  and  is  not  a 
modification  of  or  addition  to  systems, 
structiu-es,  components,  or  design  of  a 
facilify;  or  the  design  approval  or 
manufacturing  license  for  a  facility;  or 
the  procedures  of  organization  required 
to  design,  construct  or  operate  a  facility; 
any  of  which  may  result  from  a  new  or 
amended  provision  in  the  Commission 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules  that  is  either  new  or 
different  bom  a  previously  applicable 
NRC  staff  position  (10  CFR  Chapter  I). 

Small  Business  Regulatory  Enforeement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  prevention. 


Intergovenunental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment,  Secvuity  measures.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  5  U.S.C.  553,  the  NRC  is 
adopting  the  following  amendments  to 
10  CFR  Parts  50  and  70. 

PART  50-OOMESTIC  UCENSiNG  OF 
PRODUCTION  AND  UTILIZATION 
FAaLITIES 

1.  The  authority  citation  for  10  CFR 
Part  50  continues  to  read  as  follows: 

Andiorlty:  Sees.  102, 103, 104, 105, 161, 
182, 183,  186,  189,  68  Stat.  936.  937,  938, 
948.  953,  954,  955.  956,  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2132.  2133,  2134.  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206, 88  Stat  1242.  as  amended  1244, 
1246,  (42  U.S.C  5841,  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951,  as  amended  by 
Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123, 
(42  U.S.C  5851).  Sections  50.10  also  issued 
under  sacs.  101. 185.  68  Stat.  936,  955.  as 
amended  (42  U.S.C.  2131,  2235);  sec.  102, 
Pub.  L  91-190,  83  Stat  853  (42  U.S.C.  4332). 
Sections  50.13.  50.54(dd),  and  50.103  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138).  Sections  50.23, 
50.35,  50.55,  and  50.56  also  issued  under  sec. 
185.  68  Stat  955  (42  U.S.C.  2235).  SecUons 
50.33a.  50.55a  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C  4332).  Sections  50.34  and  50.54 
also  issued  under  sec.  204,  88  Stat  1245  (42 
U.S.C.  5844).  Sections  50.58,  50.91,  and 
50.92  also  issued  under  Pub.  L.  97-415,  96 
Stat  2073  (42  U.S.C.  2239).  Section  5a78 
also  issued  under  sec.  122,  68  Stat  939  (42 
U.S.C  2152).  Sections  50.80  50.81  also 
issued  under  sec.  184. 68  Stat  954,  as 
amended  (42  U.S.C  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat  955  (42  U.S.C 
2237). 

2.  Section  50.68  is  added  under  the 
center  heading  "Issuance,  Limitations, 
and  Conditions  of  Licenses  and 
Construction  Permits"  to  read  as 
follows: 


§50.68    CrfticaHtyacektontrwiuirenwnts. 

(a)  Each  holder  of  a  construction 
permit  or  operating  license  for  a  nuclear 
power  reactor  issued  under  this  part,  or 
a  combined  license  for  a  nuclear  power 
reactor  issued  under  part  52  of  this 
chapter  shall  comply  with  either  10  CFR 
70.24  of  this  chapter  or  requirements  in 
paragraph  (b). 

(b)  Each  licensee  shall  comply  with 
the  following  requirements  in  lieu  of 
maintaining  a  monitoring  system 
capable  of  detecting  a  criticality  as 
described  in  10  CFR  70.24: 

(1)  Plant  procedures  may  not  permit 
handling  and  transportation  at  any  one 
time  of  more  fuel  assemblies  than  have 
been  determined  to  be  safely  subcritical 

'    under  the  most  adverse  moderation 
conditions  feasible  by  unborated  water. 

(2)  The  estimated  ratio  of  neutron 
production  to  neutron  absorption  and 
leakage  (k-effective)  of  the  fresh  fuel  in 
the  fresh  fuel  storage  racks  shall  be 
calculated  assuming  the  racks  are 
loaded  with  fuel  of  the  maximum 
permissible  U-235  enrichment  and 
flooded  with  pure  water  and  must  not 
exceed  0.95,  at  a  95  percent  probability. 
95  percent  confidence  level. 

(3)  If  optimum  moderation  of  fresh 
fuel  in  the  fi^sh  fuel  storage  racks 
occurs  when  the  racks  are  assumed  to  be 
loaded  with  fuel  of  the  maximum 
permissible  U-235  enrichment  and 
filled  with  low-density  hydrogenous 
flxiid.  the  k-effiective  corresponding  to 
this  optimum  moderation  must  not 
exceed  0.98,  at  a  95  percent  probability. 
95  percent  confidence  level. 

(4)  If  no  credit  for  soluble  boron  is 
taken,  the  k-effective  of  the  spent  fuel 
storage  racks  loaded  with  fuel  of  the 
maximum  permissible  U-235 
enrichment  must  not  exceed  0.95,  at  a 
95  percent  probability,  95  percent 
confidence  level,  if  flooded  with  pure 
water.  If  credit  is  taken  for  soluble 
boron,  the  k-effective  of  the  spent  fuel 
storage  racks  loaded  with  fuel  of  the 
maximum  permissible  U-235 
emichment  must  not  exceed  0.95.  at  a 
95  percent  probability,  95  percent 
confidence  level,  if  flooded  with  berated 
water,  and  the  k-effective  must  remain 
below  1.0  (subcritical).  at  a  95  percent 
probability,  95  percent  confidence  level, 
if  flooded  with  pure  water. 

(5)  The  quantity  of  SNM,  other  than 
nuclear  fuel  stored  on  site,  is  less  than 
the  quantity  necessary  for  a  critical 
mass. 

(6)  Radiation  monitors,  as  required  by 
GDC  63,  are  provided  in  storage  and 
associated  handling  areas  when  fuel  is 
present  to  detect  excessive  radiation 
levels  and  to  initiate  appropriate  safety 
actions. 
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(7)  The  maximum  nominal  U-235 
enrichment  of  the  fresh  fuel  assemblies 
is  limited  to  no  greater  than  five  (5.0) 
percent  by  weight. 

PART  TO-DOMESTIC  UCENSING  OF 
SPEaAL  NUCLEAR  MATERIAL 

1.  The  authority  citation  for  10  CFR 
Part  70  continues  to  read  as  follows: 

Authority:  Sees.  51.  53.  161. 182.  183.  68 
Sut  929.  930.  948,  953,  954.  as  amended, 
•ec.  234,  83  Stat.  444,  as  amended,  sec  1701. 
106  SUL  2951.  2952.  2953  (42  U.S.C.  2071, 
2073,  2201,  2232.  2233.  2282,  2297f):  sees. 
201.  as  amended.  202,  204,  206.  88  Stat 
1242.  as  amended,  1244, 1245,  1246,  (42 
U.S.C  5841.  5842,  5845.  S846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141.  Pub.  L.  97-425. 96  SUt 
2232,  2241  (42  U.S.C.  10155, 10181).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 
10,  92  Sut.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122.  68  Stat. 
939  (42  U.&C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93-377,  88 
Sut  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184.  68  SUt.  954, 
as  amended  (42  U.S.C.  2234). 

Soction  70.61  also  issued  under  sees.  186, 
187,  68  Sut  955  (42  U.S.C.  2236,  2237). 
Section  70.62  also  issued  under  sec.  108,  68 
Sut  939.  as  amended  (42  U.S.C.  2138). 

2.  in  §  70.24,  paragraph  (d)  is  revised 
to  read  as  follows: 

f70L24    CrraeaHty  accident  raquirwTMnts. 


(d)  The  requirements  in  paragraph  (a) 
through  (c)  of  this  section  do  not  apply 
to  holders  of  a  construction  permit  or 
operating  license  for  a  nuclear  power 
reactor  issued  pursuant  to  part  50  of  this 
chapter,  or  combined  licenses  issued 
under  part  52  of  this  chapter,  if  the 
holders  comply  with  the  requirements 
of  paragraph  (b)  of  10  CFR  50.68  of  this 
chapter. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Jaeeph  Callan, 
Executive  Director  for  Operations. 
(FR  Doc.  97-31733  Filed  12-2-97;  8:45  am) 
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Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  ^4o.  95-CE-«»-AD;  Amendment  3»- 
10229;  AO  9ft-24-17  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Don 
LuscomtM  Aviation  History  Foundation 
Models  8,  8A,  SB,  8C,  8D,  8E.  8F,  T-8F 
Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

StJMMARY:  This  document  clarifies 
information  in  airworthiness  directive 
(AD)  96-24-17,  which  applies  to  Don 
Luscombe  Aviation  History  Foundation 
(Luscombe)  Models  8,  8A.  8B,  8C,  8D, 
8E.  8F.  T-8F  airplanes.  AD  96-24-17 
currently  requires  installing  new 
inspection  holes,  modifying  the  wing  tip 
fairings,  and  inspecting  the  wing  spars 
for  intergranular  corrosion.  The  actions 
specified  in  AD  96-24-17  are  intended 
to  prevent  wing  spar  failure  &om 
intergranular  corrosion,  which  could 
result  in  structural  failure  of  the  wings 
and  loss  of  control  of  the  airplane.  The 
AD  was  published  with  an  Appendix 
providing  an  alternative  method  of 
compliance.  Since  issuance  of  AD  96- 
24-17,  the  FAA  has  re-examined  the 
Appendix  and  has  determined  that 
clarification  of  certain  inspections 
procedures  is  needed.  This  action 
clarifies  the  procedures  specified  in  the 
Appendix  of  AD  96-24-17. 
DATES:  Effective  January  27,  1997. 

The  incorporation  by  reference  of  the 
Don  Luscombe  Aviation  History 
Foundation  Recoounendation  #2,  dated 
December  15,  1993.  revised  November 
21,  1995,  as  listed  in  the  regulations, 
was  previously  approved  by  the  Director 
of  the  Federal  Register  as  of  January  27, 
1997  (61  FR  66900,  December  19. 1996). 
FOR  FURTHER  INFORMATION  CONTACT:  K4r. 
Sol  Davis.  Aerospace  Engineer.  Los 
Angeles  Aircraft  Certification  Office, 
FAA.  3960  Paramount  Boulevard, 
Lakewood.  California  90712:  telephone 
(562)  627-5233;  facsimile  (562)  627- 
5210. 

SUPPLEMBfTARY  INFORMATION: 

Diacuesion 

On  November  25,  1996,  the  FAA 
issued  AD  96-24-17,  Amendment  39- 
9841  (61  FR  66900,  December  19,  1996), 
which  applies  to  Luscombe  Models  8, 
8A,  8B.  8C,  8D.  8E,  8F.  T-8F  airplanes. 
This  AD  currently  requires  installing  a 
total  of  four  additional  wing  inspection 


holes  in  the  metal  covered  wings  to 
assist  in  conducting  a  more  thorough 
examination  of  the  wing  spars, 
modifying  the  vsring  tip  foiring  so  that  it 
is  removable,  and  providing  easier 
access  to  the  interior  of  the  wings.  A  one 
time  inspection  for  intergranular 
corrosion  is  required  for  both  metal 
covered  and  fabric  covered  wings  on 
these  Luscombe  8  series  airplanes  in  the 
areas  of  the  front  and  rear  spar 
extrusions  of  the  wing  installations. 

Need  for  the  Correction 

AD  96-24-17  was  published  with  an 
Appendix  that  provided  an  alternative 
method  of  compliance.  The  FAA  has 
received  reports  that  certain  portions  of 
the  Appendix  need  clarification. 
Therefore,  the  FAA  re-examined  the 
procedures  specified  in  the  Appendix 
and  has  clarified  items  2,  4,  6,  7,  and  8, 
as  well  as  clarifying  a  note  regarding 
additional  wing  support. 

Correction  of  Publication 

This  document  clarifies  the  Appendix 
to  AD  96-24-17,  and  adds  the  AD  as  an 
amendment  to  §  39.13  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13). 

The  AD,  as  corrected,  is  being  printed 
in  its  entirety  for  the  convenience  of 
affected  operators.  The  effective  date  of 
the  AD  remains  January  27,  1997,  which 
is  the  effective  date  of  the  AD  as 
originally  issued. 

Since  this  action  only  clarifies  the 
Appendix  instructions,  it  has  no  adverse 
economic  impact  and  imf>08es  no 
additional  biuden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
prior  notice  and  opportunity  for  public 
comment  are  unnecessary. 

Liat  of  Subjecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  W— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aalhority:  49  USC  106(g).  40113. 44701. 
f  39.1 3    [Amended] 

2.  Section  39.13,  is  amended  by 
removing  Airworthiness  Directive  (AD) 
96-24-17.  Amendment  39-9841  (61  FR 
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66900,  December  19;  1996),  and  by 
adding  a  new  AD  to  read  as  follows: 

96-24-17  Rl.    Tlie  Don  Lnscombe  Aviation 
History  Foundation  (formerly  The 
Luscombe  Aircraft  Company): 

Amendment  39-10229;  Docket  No.  95- 
CE-99-AD.  Revises  AD  9&-24-17, 
Amendment  39-9841. 
Applicability:  Models  8,  8A,  8B.  8C,  80, 
8E.  8F,  and  T-6F  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afCected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  tvithin  the  next  12 
calendar  months  after  January  27, 1997  (the 
effective  date  of  AD  96-24-17),  unless 
already  accomplished  (comphance  with  AD 
96-24-17). 

To  prevent  wing  spar  feilure  firom 
intergranular  corrosion,  which  could  result 
in  structural  Cailure  of  the  wings  and  loss  of 
control  of  the  airplane,  accomplish  the 
following: 
(a)  For  airplanes  with  metal  covered  wings: 

(1)  Install  two  additional  wing  inspection 
holes  (left  wing  and  right  wing]  using  the 
Don  Luscombe  Aviation  History  Foundation 
(DLAHF)  Kit  #8007,  Wing  Access  and 
hispection  Kit.  in  accordance  with  the 
Compliance  Procedures  section,  paragraphs 
"IB  Metal  Covered  Wings.",  (a),  (al.)  through 
(a9.),  and  (b.)  of  The  Don  Luscombe  Aviation 
History  Foundation  Recommendation  #2, 
dated  December  15, 1993,  revised  November 
21,  1995;  and. 

(2)  Modify  the  wing  tip  fairing  using  the 
DLAHF  Kit  #8007.  Wing  Access  and 
hispection  Kit.  in  accordance  with  the 
Compliance  Procedures  section,  paragraphs 
"IB  Metal  Covered  Wings.",  (c).  and  (cl.) 
through  (c5.)  of  The  Don  Luscombe  Aviation 
History  Foundation  Recommendation  #2, 
dated  December  15, 1993.  revised  November  * 
21,  1995. 

(b)  For  all  affected  airplanes,  inspect  one 
time  for  intergranular  corrosion  in  the  areas 
of  the  front  and  rear  spar  extrusions  of  the 
wing  installations  and  if  corrosion  is  found, 
prior  to  further  flight,  replace  the  corroded 
part  in  accordance  with  the  Compliance 
Procedures  section,  paragraph  "lA.  Fabric 
Covered  Wings."  or  paragraph  "2.  Inspect"  of 
The  Don  Luscombe  Aviation  History 
Foundation  Recommendation  #2,  dated 
December  15, 1993,  revised  November  21, 
1995,  whichever  paragraph  is  applicable  to 
the  wing  construction  of  the  airplane. 

(c)  For  airplanes  with  metal  covered  wings, 
an  alternative  method  of  compliance  for  the 
required  modification  in  paragraphs  (a)(1) 


and  (a)(2)  of  this  AD  can  be  accomplished  in 
accordance  with  the  procedures  contained  in 
the  Appendix  to  this  AD,  unless  already 
accomplished  (compliance  with  AD  96-24- 
17). 

Note  2:  Although  not  required  by  this  AD, 
the  FAA  recommends  inspection  of  the  spars 
for  other  forms  of  corrosion  which  may  be  a 
result  of  nest  residue  from  rodent,  bird,  or 
insect  infesUtion  within  the  cavity  of  the 
wing.  Advisory  Circular  43-4A,  Corrosion 
Control  for  Aircraft,  dated  )uly  25, 1991, 
contains  the  recommended  maintenance 
procedures  for  treatment  of  such  corrosion. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance 
(AMOC)  or  adjustment  of  the  compliance 
time  that  provides  an  equivalent  level  of 
safety  may  be  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Blvd.,  Lakewood,  California, 
90712.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  Aircraft 
Certification  Office.  AMOC's  approved  in 
accordance  with  AD  96-24-17.  are 
considered  approved  as  AMOC's  «vith  this 
AD.  including: 

(1)  DLAHF  Service  Recommendation  #2. 
dated  December  15, 1993,  Revised: 
September  9, 1997,  is  an  AMOC  for  the  wing 
modifications,  wing-tip  modifications, 
corrosion  inspection  and  replacement 
requirements,  and  general  inspection/ 
modification  requirements  of  paragraphs 
(a)(1).  (a)(2),  (b),  and  (f)  of  this  AD. 
respectively. 

(2) ).  Norris  Luscombe  Service 
Recommendation  #97-1,  Revision  dated 
September  10, 1997,  is  an  AMOC  for  the 
alternative  inspection  procedures  in  the 
Appendix  to  this  AD. 

(3)  DLAHF  Service  Recommendation  #7, 
dated  October  23,  1997  (no  revision),  is  an 
AMOC  for  the  wing  modifications,  «ving-tip 
modification,  corrosion  inspection  and 
replacement  requirements,  and  general 
inspection/modification  requirements  of 
paragraphs  (a)(1),  (a)(2).  (b),  and  (f)  of  this 
AD,  respectively. 

Note  3:  Information  concerning  the 
existence  of  AMOC's  with  this  AD,  if  any, 
may  be  obtained  from  the  Los  Angeles 
Aircraft  Certification  Office. 

(f)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  The  Don  Luscombe  Aviation 
History  Foundation  Recommendation  #2, 
dated  December  15,  1993,  REVISED 
November  21,  1995.  This  incorporation  by 
reference  was  previously  approved  by  the 
Director  of  the  Federal  Register  as  of  )anuaiy 
27, 1997  (61  FR  66900,  December  19, 1996). 
Copies  may  be  obuined  from  The  Don 
Luscombe  Aviation  History  Foundation,  P.O. 
Box  63581,  Phoenix,  Arizona  85082.  Copies 
may  be  inspected  at  the  FAA.  Central  Region, 
Office  of  the  Regional  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 


at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington.  DC. 

(g)  This  amendment  (39-10229)  becomes 
effisctiveon  )anuary  27. 1997. 

Appendix  to  AD  0a-24-17  Rl 

I.  Alternative  Inspection  Procedures  for 
loacombe  Model  8,  8A,  BB,  8C,  80,  •£,  IF, 
T-8F  Airplanes  That  Have  Not 
Accomplished  the  Inspection  in  Accordance 
With  the  Procedures  in  the  Don  ijMrwfnhf 
Aviation  Hiatoiy  Foundation 
Recommendation  #2,  Dated  December  IS, 
1M3;  Revised  November  21, 1995 

1.  Remove  ALL  existing  wing  root  fsirings. 
wing  inspection  hole  covers,  and  wing  stmt 
cover  plates  on  both  the  right  and  left  wing. 

2.  Loosen  the  rear  wing  spar  root  attech 
bolts  on  both  the  right  and  left  wings  (one 
each  wing)  to  permit  a  small  wing 
angulation. 

3.  Perform  a  visual  inspection  of  the 
extruded  rear  spar  aft  fece  of  the  left  and 
right  wing. 

4.  Inspect  the  face  of  the  aft  rear  spar  from 
the  root  to  the  spliced  sheet  metal  tip  spar 
at  the  wing  root  fairing  location. 

Note:  In  the  location  under  the  forward 
spars,  support  both  wings  at  normal  height 
by  any  sUble  means,  such  as  a  ladder  and 
padded  lashed  block.  This  will  support  the 
wing  as  the  wing  strut  is  removed.  Avoid 
excess  vertical  angulation  of  the  wing  as  this 
may  stress  the  wing  root  aUach  point 

5.  To  permit  removal  of  the  wing  strut, 
unbolt  the  wing  strut  and  remove  the  strut 
carefully. 

6.  Using  suitable  light  and  the  access 
gained  by  the  wing  strut  hole,  visually 
inspect  the  front  of  the  rear  spar  and  the  rear 
of  the  front  spar  for  abnormal  bulges  or 
erupted  spar  surfaces.  (See  also  Note  2  in  the 
body  of  AD  96-24-1 7  Rl ). 

7.  Remove  the  wing  tip  fairing  by  drilling 
out  the  rivets  (using  a  #30  drill  or  smaller), 
and  inspect  the  spars  for  abnormal  bulges  or 
erupted  spar  surfaces  in  the  "U  channel 
attach  area"  of  each  spar,  and  the  outer 
lengths  to  the  splices  of  the  sheet  metal  spar 
extrusions.  (See  Note  2  in  the  body  of  AD  96- 
24-17  Rl). 

Note:  Inspection  of  the  front  of  the  front 
spar  may  be  performed  by  using  the  existing 
inspection  holes  and  a  "light  trolley"  on  the 
upper  aileron  cable.  The  light  trolley  is  made 
from  a  standard  clear  110  volt  bathroom 
night  light  connected  to  a  candelabra  socket 
lamp  extension  cord.  Attach  the  light  trolley 
to  the  upper  aileron  cable  with  a  tie  wrap, 
connect  a  wire  of  suitable  length  to  the  tie 
wrap  and  use  this  as  a  means  to  move  the 
Ught  along  the  face  of  the  spar. 

8.  Replace  rivets  through  the  skin  and 
frtjnt/rear  spars  with  AN426  flush  rivets  to 
seciue  former,  spar  and  skin.  Install  at  least 
8  rivnuts  (3  on  top/3  on  bottom)  through  the 
skin  and  former.  Reattach  wing  tip  fairings 
with  #8/32  rivnuts  or  #8/32  x  1/2  machine 
screws,  through  the  fairing,  skin,  and 
formers. 

9.  Reassemble  the  wing  strut  on  iiupected 
wing,  protecting  the  root  joint  by  avoiding 
excess  vertical  deflection.  Check  the  lock 
nuts  for  wear  and  replace  as  necessary. 
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Torque  the  strut  ends  and  wing  coot  bolts 
using  adequate  torque  (do  not  over  torque  the 
attach  fittings). 

10.  If  evidence  of  inteigranular  corrosion  is 
detected,  remove  and  replace  the  corroded 
part  with  an  airworthy  pert. 

11.  Upon  completion  of  the  inspection, 
replace  the  wing  root  fairings,  wing 
inapactioa  hole  covers  and  wing  strut  covers. 

Issued  in  iCansas  City,  Misaouh  on 
November  ZS.  1997. 
Michael  Gaucher. 

Manager,  SmaU  Airplane  Directorate,  Aircraft 
Certification  Service. 
(FR  Doc.  97-31680  Filed  12-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

{Doclwt  Na  97-CE-22-AO; 
10225;  AO  97-2ft-021 
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Airworthiness  Diractives;  Mttsut>i8hi 
Haavy  Industries  MU-2B  Sarlas 
Airplanes 

AOa«CY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that 
applies  to  all  Mitsubishi  Heavy  Industry 
(Mitsubishi)  MU-2B  series  airplanes. 
This  AD  requires  amending  the 
Limitations  Section  of  the  airplane  flight 
manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight.  This  AFM  amendment  will 
include  a  statement  of  consequences  if 
the  limitation  is  not  followed.  This  AO 
results  from  numerous  incidents  and 
five  documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  this  AO  are 
intended  to  prevent  loss  of  airplane 
cgfllrol  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
b^ltie  power  levers  being  positioned 
below  the  Qight  idle  stop  while  the 
airplane  is  in  flight. 
EFFECTIVE  DATE:  January  21. 1998. 
ADDRESSES:  Information  related  to  this 
AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Regional  Ckiunsei. 
Attention:  Rules  Docket  No.  97-CE-22- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  Schinstock,  Aerospace 


Engineer,  Wichita  Aircraft  Certification 
Office.  FAA.  1801  Airport  Road. 
Wichita,  Kansas  67209;  telephone  (316) 
946-4162;  fecsimile  (316)  946-4407. 

SUPPI.EMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Fedeoal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Mitsubishi  Heavy  Industry 
(Mitsubishi)  MU-2B  series  airplanes 
was  published  in  the  Federal  Register 
as  a  notice  of  proposed  rulemaking 
(NPRM)  on  July  2. 1997  (62  FR  35696). 

The  NPRM  proposed  to  require 
amending  the  Limitations  Section  of  the 
AFM  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  (tower.  .^■ 

The  NPRM  was  the  result  of 
niunerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received  from  the 
manufacturer,  Mitsubishi  Heavy 
Industries,  Inc. 

Comment  issue  No.  1:  Qiange  the 
"Explanation  of  the  Provisions  of  the 
Proposed  AD"  Section  of  the  NPRM 

Mitsubishi  explains  that  the  statement 
"Since  an  unsafe  condition  has  been 
identified  that  could  exist  or  develop  on 
other  Mitsubishi  MU-2B  airplanes  of 
the  same  type  design."  is  misleading  in 
that  it  leads  the  reader  to  believe  that 
there  is  a  design  flaw  with  the  MU-2B 
series  airplanes.  Mitsubishi  includes 
proposed  language  to  replace  this 
phrase. 

The  FAA  concurs  that  this  statement 
could  be  misleading.  This  language  is 
not  repeated  in  the  final  rule  so 
therefore  no  change  is  needed  at  this 
time.  The  FAA  will  keep  Mitsubishi's 
comments  in  mind  while  drafting  future 
AD's.  No  changes  have-been  made  to  the 
final  rule  as  a  result  of  this  comment 


Comment  Issue  No.  2:  The  Model  MU- 
2B-26A  Excluded  From  the  NPRM 

Mitsubishi  states  that  the  Model  MU- 
2B-26A  airplanes  are  excluded  frtim  the 
NPRM,  and  asks  if  this  was  an  oversight 
on  the  FAA's  part.  Mitsubishi  feels  that 
these  airplanes  should  be  included  in 
theAO. 

Mitsubishi  is  correct  in  assuming  that 
excluding  the  Model  MLJ-2B-26A 
airplanes  from  the  NPRM  was  an 
oversight  To  add  these  airplanes  in  this 
rulemaking  action  would  require  the 
FAA  to  reopen  the  comment  period  and 
delay  final  rule  action  for  all  of  the  MU- 
23  series  airplanes.  The  FAA  will 
address  the  Model  MU-2B-26A 
airplanes  in  a  future  rulemaking  action. 
No  changes  have  been  made  to  the  final 
rule  as  a  result  of  this  comment. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

The  FAA  has  determined  that  the 
compliance  time  of  this  AD  should  be 
specified  in  calendar  time  instead  of 
hours  time-in-service.  While  the 
condition  addressed  by  this  AO  is 
unsafe  while  the  airplane  is  in  flight,  the 
condition  is  not  a  result  of  repetitive 
airplane  operation;  the  potential  of  the 
unsafe  condition  occurring  is  the  same 
on  the  first  flight  as  it  is  for  subsequent 
flights.  The  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD"  will 
not  inadvertenUy  groimd  airplanes  and 
would  assure  that  all  owners/operators 
of  the  affected  airplanes  accomplish  this 
AD  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  437  airplanes 
in  the  U.S.  registry  will  be  afiected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  incorporate 
the  required  AFM  amendment,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Since  an  owner/operator 
who  holds  at  least  a  private  pilot's 
certificate  can  accomplish  this  AD,  as 
authorized  by  sections  43.7  and  43.9  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9),  the  only  cost  impact 
upon  the  public  is  the  time  it  will  take 
the  affected  airplane  owner/operators  to 
amend  the  AFM. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  undejr 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-25-02    Mitsubishi  Heavy  Industries: 

Amendment  39-10225;  Docket  No.  97- 
CE-22-AD. 
Applicability:  Models  MU-2B.  MU-2B-10. 
MU-2B-15.  MU-2B-20.  MU-2B-25.  MU- 
2B-26.  MU-2B-30.  MU-2B-35,  MU-2B-36, 
MU-2B-36A.  MU-2B-40,  and  MU-2B-60 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane  . 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AO  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD,  may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiremenU  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  WichiU  Aircraft 
Certification  Office  (AGO),  FAA,  1801 
Airport  Road,  Wichita,  Kansas.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
WichiU  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Wichita  AGO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(g)  This  amendment  (39-10225)  becomes 
effective  on  January  21. 1998. 

Issued  in  Kansas  City.  Missouri,  on 
November  25.  1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  97-31675  Filed  12-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Doctot  No.  97-CE-33-AO;  Amendmwit  39- 
10224;  AO  97-2S-01] 

RIN  2120^AA64 

Alrworttiiness  Directives;  Raytheon 
Aircraft  Company  58,  60,  90, 100,  200, 
and  300  Series  and  Model  2000 
Airplanes 

AQBICY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that 
applies  to  all  Raytheon  Aircraft 
Company  (Reytheon)  58,  60,  90, 100, 
200,  and  300  series  and  Model  2000 
airplanes  (formerly  referred  to  as  Beech 
58.  60.  90. 100.  200.  and  300  series  and 
•Beech  Model  2000  airplanes).  This  AD 
requires  replacing  certain  AlliedSignal 
Aerospace  outflow/safety  valves  in  the 
pressurization  system  with  new  or 
serviceable  valves.  The  AO  results  from 
a  report  of  cracking  and  consequent 
failiue  of  the  affected  outflow  safety 
valves  in  the  pressurization  system. 
Investigation  has  revealed  problems 
diuing  the  manufacturing  process  of 
certain  AlliedSignal  outflow/safety 
valves.  The  actions  specified  by  this  AD 
are  intended  to  prevent  outflow/safety 
valve  cracking  and  consequent  failure, 
which  could  result  in  rapid 
decompression  of  the  airplane. 
EFFECTIVE  DATE:  January  11,  1998. 
ADDRESSES:  Service  information  that 
applies  to  the  proposed  AD  may  be 
obtained  from  AlliedSignal  Aerospace. 
Technical  Publications,  Department  65- 
70.  P.O.  Box  52170,  Phoenix.  Arizona 
85072-2170.  This  information  also  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE-33- 
AD.  Room  1558,  601  E.  12th  Sti«et. 
Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  0.  Imbler.  Aerospace  Engineer. 
FAA.  Wichita  Aircraft  Certification 
OfBce.  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita.  Kansas 
67209;  telephone  (316)  946-4147; 
facsimile  (316)  946-4407. 

SUPP1.EMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
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apply  to  all  Raytheon  58,  60,  90, 100. 
200,  and  300  series  and  Model  2000 
airplanes  was  published  in  the  Feda«l 


Register  as  a  noUce  of  proposed 
rulemaking  (NPRM)  on  August  4, 1997 
(62  PR  41901).  The  NPRM  proposed  to 


require  replacing  any  of  the  following 
AlliedSignal  outflow/safety  valves  with 
new  or  serviceable  valves: 


Vatve  model 


Vaive  serial  numbefs 


Airplane  models  installed  in 


103570-26 
103598-2  .. 
103596-15 
103648-1  .. 


103648-3 
103648-4 


103648-6 


103648-6 
103648-7 


103648-13 


80-223.  80-225  through  80-227.  80-229,  and  80-230  „„ 

16-808.  39-2434.  45-747.  87-1600.  and  116-1238 „ 

128-11  „ 

11-4913  through  11-4916.  12-3832.  20-3006.  22-4950.  12-3912.  30-3076.  39- 
2412.  41-4918,  41-4919.  61-3300.  101-4920.  101-4922  through  101-4924.  101- 
4926  through  101-4931.  101-4933.  101-4935.  101-4936.  101-4938.  101-4940, 
101-4941,  121-3683.  121-4942,  129-2904,  and  129-2920. 

21-1827,  71-1828.  71-1829.  and  120-1823  through  101-1826  

10-4664  through  10-4667,  11-223,  11-3093,  11-3161.  11-4717  through  11-4721. 
12-795.  12-3641.  12-4760,  15-4368.  21-3182.  21-3208,  21-4722  through  21- 
4728,  21-4730.  21-4732,  22-3688,  22-3706,  22-3733.  22-3736.  24-4232.  24- 
4241.  24-4252.  24-4255.  27-4498,  32-3756.  32-3777.  32-4761.  32-4762.  37- 
1087.  37-1113,  38-2417,  41-3227.  41-3237,  41-3261,  41-3274.  41-4733.  41- 
4734.  42-1475.  42-3830.  42-3838.  42-3840.  42-3850.  42-3851.  42-3877,  42- 
3882,  42-3883,  42-3890,  48-1557,  49-181,  50-2804,  51-4735.  51-4736.  59-2090, 
60-2896.  61-3301,  61-4737.  61-4738.  62-3907.  62-3968,  62-3981,  62-2155,  70- 
2960,  71-4739.  71-4740,  72-3988,  72-3991.  72-3999,  74-4288.  74-4289,  74- 
4293,  74-4296,  76^4441.  77-4556,  77-4567.  79-2189,  79-2218,  79-2223,  81- 
3415,  87-1197,  87-1585,  89-2288,  96-4404,  99-2358,  99-2365,  99-2369,  99- 
2385.  99-2403.  99-2430,  104-^1336,  107-1297,  110-3033,  111-3462.  111-3482, 
111-3515.  111-4755.  116-4468,  116-4470,  119-2507.  119-2520,  120-3043.  120- 
3048.  120-3057.  12Q-4687  through  120-4692,  121-3562.  126-4490.  128-1776, 
and  129-4639. 

10-325.  12-760,  12-799,  20-236,  21-1734,  21-1741  through  21-1744.  21-1746,  40- 
365.  21-1782;  41-1763.  60-243.  61-€05.  77-1590.  90-461.  100-1712  through 
100-1718.  100-1720  through  100-1726.  100-1728  through  100-1731.  105-149. 
105-285.  109-1613,  109-1620.  116-1488.  121-1764.  126-1502.  and  126-1511. 

101-1830.  101-1831.  and  110-1822 

11-208.  14-1206.  17-2204.  21-2817.  21-2818.  21-2827.  21-2828.  22-2832.  23- 
1030.  23-1058.  24-1211.  24-1232.  25-1834,  30-2719.  31-346.  42-843.  51-397, 
51-398.  51-409,  54-1253.  74-1320.  77-2349,  86-2136.  103-1129,  110-1171, 
112-961.  112-1000.  113-1172.  113-1192.  114-1538.  118-2569,  119-2607.  119- 
2614.  101-2796  through  100-2806.  and  100-2808  through  100-2815. 

12-^10.  12-464,  12-465.  and  70-386  through  70-400  „ 


2000. 

60(A),  C90.  and  E90. 
58P. 

60.  90.  A90.  B90.  C90.  E90.  100. 
A100.  and  B100. 


58P. 
200. 


C90-1.C90A,andF90. 


58P  and  90. 
B200and300. 


300andB300. 


The  NPRM  resulted  from  a  report  of 
cracking  and  consequent  bilure  of  the 
afi^ected  outflow  safety  valves  in  the 
pressuhzation  system.  Investigation  has 
revealed  problems  during  the 
manufactiuing  process  of  certain 
AlliedSignal  outflow/safety  valves. 

Interested  persons  have  been  afiorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the  one 
comment  received  on  the  proposal.  No 
comments  have  been  received  regarding 
the  FAA's  estimate  of  the  cost  impact 
upon  the  public. 

Comment  Disposition 

Raytheon  states  that  the  FAA  made 
the  following  typographical  errors  in  the 
Applicability  section  of  the  NPRM: 

— Model  B300  airplane  serial  numbers 
were  referenced  as  Fl-1  through  Fl-72 
instead  of  FL-1  through  FL-72;  and 

— Model  200T  airplane  serial  numbers 
were  referenced  as  B-1  through  BT-32 
instead  of  BT-1  through  BT-32. 

Raytheon  requests  that  the  FAA  include 
the  correct  serial  number  designations 
for  these  airplanes  in  the  final  rule. 


The  FAA  concurs  with  the 
commenter.  The  FAA  inadvertently 
referenced  the  wrong  serial  numbers  for 
the  Models  200T  and  B300  airplanes. 
The  final  rule  will  reflect  the  correct 
serial  number  designations  for  these 
airplanes. 

Similar  Actions  Required  on  the 
Affscted  Airplanes 

On  August  12, 1996,  the  FAA  issued 
AD  96-17-10,  Amendment  39-9719  (61 
FR  42996,  August  20, 1996),  which 
requires  replacing  the  outflow/safety 
valves  with  serviceable  valves  on 
certain  Raytheon  Model  400,  400A, 
MU-300-10,  and  2000  airplanes,  and 
200,  B200,  300.  and  B300  series 
airplanes.  The  FAA  inadvertently 
included  the  Raytheon  200,  B200,  300, 
and  B300  series  and  Model  2000 
airplanes  in  the  applicability  of  AD  96- 
17-10.  These  airplanes  are  certificated 
under  pari  23  of  the  Federal  Aviation 
Regulations  (14  CFR  part  23),  and  the 
FAA  has  determined  that  these 
airplanes  should  be  addressed  in  this 
AD  along  with  certain  other  Raytheon 
airplanes  certificated  under  14  CFR  part 
23.  The  Raytheon  Models  400,  400A. 


and  MU-300-10  airplanes  are 
certificated  under  part  25  of  the  Federal 
Aviation  Regulations  (14  CFR  part  25). 
The  FAA  is  revising  AD  96-17-10  in 
another  action  to  retain  the 
requirements  for  the  airplanes 
certificated  under  14  CFR  part  25. 

Compliance  Time  of  This  AD 

The  FAA  has  determined  that  an 
interval  of  4  months  is  an  appropriate 
compliance  time  to  address  die 
identified  unsafe  condition  in  a  timely 
manner.  This  compliance  time  was 
deemed  appropriate  after  considering 
the  safety  implications,  the  average 
utilization  rate  of  the  affected  fleet,  and 
the  availability  of  the  replacement  parts. 
In  addition,  this  compliance  time  will 
coincide  with  the  compliance  time 
originally  included  in  AD  96-17-10  of 
18  months  after  the  effective  date 
(effective  date:  September  24. 1996  plus 
18  months  =  March  24, 1998).  The  4- 
month  compliance  time  of  this  AD  will 
coincide  with  the  compliance  time 
included  in  AD  96-17-10.  Both  actions 
%vill  be  required  around  March  1998. 
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Cost  Impact 

The  FAA  estimates  that  2,386 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  12  workhours  per 
airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour. 
AlliedSignal  will  provide  parts  at  no 
cost  to  the  owner/operator.  Based  on 
these  figures,  the  total  cost  impact  of 
this  AD  on  US  operators  is  estimated  to 
be  $1,717,920,  or  $720  per  airplane.  The 
FAA  knows  of  no  affected  airplane 
owner/operator  that  has  already 
accomplished  the  required  action. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

f  39.13    [AmwidadI 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

87-25-01    Baytfaeon  Airerall  Company: 

Amendment  39-10224;  Docket  No.  97- 
CE-33-AD. 

Applicability:  58.  80.  90.  100.  200.  and  300 
series  and  Model  2000  airplanes  (all  serial 
numbera).  certificated  in  any  category.  The 
following  charts  present  airplane  models  and 
serial  numbers  that  are  equipped  with 
AlliedSignal  Aerospace  outflow  safiaty  valves 
as  referenced  in  either  AlliedSignal 
Aerospace  Service  Bulletin  103570-21-4012, 
Revision  1.  dated  May  30. 1995;  Service 
Bulletin  103648-21-4022.  Revision  1.  dated 
May  30. 1995;  or  Service  BulleUn  103598- 
21-4024,  Revision  1,  dated  May  30,  1995. 

— The  airplanes  presented  in  the  charts  are 
affected  by  paragraph  (a)  of  this  AD. 

—All  airplanes  are  affected  by  parasraph 
(b)  of  this  AD.  ^t—ft-i- 


AIRPLANE  MODELS  AND  SERIAL  NUMBERS  THAT  ARE  EQUIPPED  WITH  ALLIEDSIGNAL  OUTaOW  VALVES 


Models 


58P  and  58PA 

60  and  A60 

B60  „ 

860  

65-90,  A90.  890.  C90.  and  OMA 

E90  

F90 

100  and  A1 00 

B100  „. 

200  and  8200 

200C  and  B200C S 

200T 

200CT  and  8200CT  

300 

8300  .. 

8300C 

2000 _ 


Serial  numt)ers 


H90  (T44A)  

A100  (U-21F)  

A100-1  (U21J)  

A200  (C12-.A/C)  . 

A200  (UC-12B)  .. 

A200CT  (C-12D) 

A200CT  (FWC-12D) 
A200CT  (RC-12D)  ... 

A200CT  (C-12F)  

A200CT  (RC-12G)  ... 
A200CT  (RG-12H)  ... 
A200CT  (RC-12K)  ... 

B200C  (C-12f=)  „. 

B200C  (UC-12F) 

8200C  (RC-12F) 

8200C  (UC-12M)  

8200C  {RC-12M)  

B200C  (C-12F) 


B200CT  (FWC-120) 


TJ-3  through  TJ-497. 

P-3  through  P-246  with  Kit  No.  6(V-6024-1  S  incorporated 

P-247  through  P-307  with  Kit  No.  60-5024-3  S  incorporated 

P-308  through  P-696. 

U-l  through  LJ-1302. 

LW-1  through  LW-347. 

LA-2  through  LA-236. 

8-1  through  B-^,  B-lOO  through  8-204.  and  8-206  throuoh  8-247 

BE-1  through  BE-137. 

BB-2.  and  88-6  through  88-1419. 

8L-1  through  8L-23.  8L-25  through  8L-57.  and  8L-61  through  BL-137 

8T-1  through  8T-32. 

8N-1  through  BN-4. 

FA-1  through  FA-220.  and  FF-1  through  FF-19 

FL-1  through  FL-72. 

FM-1.FM-2.  andFM-3. 

NC-4  through  NC-53. 

LL-1  through  LL-61.  <t 

B-95  through  B-99. 

88-3,  88-4.  and  88-5. 

8D-1  through  BD-30,  and  8C-1  through  8C-75. 

BJ-1  through  BJ-66. 

BP-1.  BP-22.  and  BP-24  through  8P-51. 

BP-7  through  8P-11. 

GR-1  through  GR-13. 

BP-52  through  BP-63. 

FC-1,  FC-2,  andFC-3. 

GR-14  through  GR-1 9. 

FE-1  through  FE-9. 

8L-73  through  BL-1 12.  and  8L-1 18  through  8L-123. 

BU-1  through  8U-10. 

BU-11  and8U-12. 

8V-1  through  BV-10. 

8V-11  and  BV-12. 

8P-64  through  BP-71. 

FG-1  and  FG-2. 
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Applicable  Outflow  Safety  Valves  With  Applicable  Airplane  Models 


Vaive  model 

103570-26  

103598-2  

103598-15  

103648-1  _. 

103648-3  

103648-4  


Valve  serial  numbers 

80-223.  80-225  through  80-227,  80-229,  and  80-230  

16-808.  39-2434,  45-747.  87-1600,  and  116-1238 „ 

128-11  ...._ _ : „.... 

11-4913  through  11-4916.  12-3832.  20-3006.  22-4950.  12-3912.  30-3076.  39- 
2412.  41-4918.  41-4919.  61-3300,  101-4920.  101-4922  through  101-4924,  101- 
4926  through  101-4931,  101-4933.  101-4935,  101^936.  101^938,  101-4940, 
101^941.  121-3683.  121-4942.  129-2904,  and  129-2920. 

21-1827,  71-1828,  71-1829.  and  120-1823  through  101-1826  

10-4664  through  1(M667.  11-223,  11-3093.  11-3161.  11-4717  through  11-4721. 
12-796.  12-3641,  12-4760.  1S-4368.  21-3182.  21-3208.  21-4722  through  21- 
4728.  21-4730.  21-4732.  22-3688.  22-3706.  22-3733.  22-3736,  24-4232.  24- 
4241,  24-4252.  24-4255.  27-4498,  32-3756.  32-3777.  32-4761.  32-4762.  37- 
1087.  37-1113.  38-2417.  41-3227.  41-3237.  41-3261.  41-3274.  41^733.  41- 
4734.  42-1475,  42-3830.  42-3838.  42-3840.  42-3850.  42-3851.  42-3877,  42- 
3882,  42-3883,  42-3890,  48-1557.  49-181,  50-2804,  51-4735,  51-4736.  59-2090. 
60-2896.  61-3301,  61-4737.  61-4738.  62-3907.  62-3968.  62-3981.  62-2155,  70- 
2960,  71-4739,  71-4740,  72-3988,  72-3991,  72-3999,  74-4288.  74-4289,  74- 
4293.  74-4296.  76-4441.  77-4556.  77-4567,  79-2189,  79-2218,  79-2223.  81- 
3415.  87-1197.  87-1585.  89-2288.  95-4404.  99-2358.  99-2365,  99-2369.  99- 
2385.  99-2403.  99-2430,  104-4336.  107-1297.  110-3033.  111-3462,  111-3482, 
111-3515.  111-4755.  116-4468.  116-4470.  119-2507.  119-2520.  120-3043.  120- 
3048.  120-3057.  120-4687  through  120-4682,  121-3562,  126-4490,  128-1776, 
and  129-4639. 

10-325.  12-760,  12-799.  20-236.  21-1734,  21-1741  through  21-1744.  21-1748.  40- 
366.  21-1762.  41-1763,  60-243.  61-605,  77-1590.  90-461.  100-1712  through 
100-1718,  100-1720  through  100-1726.  100-1728  through  100-1731,  105-149, 
106-285.  109-1613.  109-1620.  116-1488.  121-1764,  126-1502.  and  126-1511. 

101-1830.  101-1831.  and  110-1822  .._ 

11-208,  14-1206.  17-2204.  21-2817.  21-2818.  21-2827.  21-2828.  22-2832.  23- 
1030.  23-1058,  24-1211.  24-1232.  25-1634.  30-2719,  31-346.  42-843.  51-397, 
51-398.  51-409.  54-1253.  74-1320.  77-2349.  86-2136.  103-1129.  110-1171, 
112-961.  112-1000.  113-1172.  113-1192.  114-1538.  118-2569.  119-2607.  ^^9- 
2614.  101-2796  through  100-2806.  and  100-2808  through  100-2815. 

12-410.  12-464.  12-465.  and  70-386  through  70-400  _ 


Airplane  models  installed  in 


103648-5 


103648-6 
103648-7 


103648-13 


2000. 

60(A),  C90,  and  E90. 
58P. 

60,  90.  A90.  B90.  C90.  E90,  100. 
A100,  and  B100. 


58P. 
200. 


C90-1.C90A,arKJF90. 


58Pand90. 
B200and300. 


300  8ndB300. 


Not>  1:  The  above  outflow/safety  valves  are 
referenced  in  AlliedSignal  Aerospace  Service 
Bulletin  103570-21-4012.  Revision  1.  dated 
May  30. 1995:  Service  Bulletin  103649-21- 
4022.  Revision  1.  dated  May  30. 1995;  and 
Service  Bulletin  103598-21-4024.  Revision 
1.  dated  May  30.  1995.  In  addition. 
Beechcrafl  Service  Bulletin  2484.  Revision  1, 
dated  October,  1995,  references  the 
AlliedSignal  service  bulletins. 

NotB  2:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
lirpianas  that  have  been  modified,  altered,  or 
repwired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  outflow/safety  valve  cracking 
and  consequant  Eailuie.  which  could  result  in 


rapid  decompression  of  the  airplane, 
accomplish  the  following: 

(a)  For  the  airplanes  referenced  in  the 
"Airplane  Models  and  Serial  Numbers  That 
Are  Equipped  with  AlliedSignal  Outflow 
Valves"  table  that  is  included  in  the 
"Applicability"  section  of  this  AD:  Within 
the  next  4  months  after  the  effective  date  of 
this  AD,  replace  (with  a  new  or  serviceable 
valve)  any  outflow/safety  valve  that  does  not 
have  one  of  the  following: 

(1)  The  valve  identification  plate  MOD 
RECORD  stamped  "PCA"  (Poppet  Change 
Accomplished);  or 

(2)  A  valve  with  an  inked  ATD  Quality 
Assurance  "Functional  Test  (FT)"  stamp  that 
is  dated  June  1992,  or  later. 

(b)  For  all  airplanes:  As  of  the  effective 
date  of  this  AD,  no  person  may  install  on  any 
afiiected  airplane  any  outflow/safaty  valve 
that  is  referenced  in  the  "Applicable  Outflow 
Safety  Valves  With  Applicable  Airplane 
Models"  table  that  is  included  in  the 
"Applicability"  section  of  this  AD. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 


approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (AGO).  1801  Airport 
Road.  Room  100.  Mid-Continent  Airport. 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
WichiU  ACO. 

Nota  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  tw 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  AlliedSignal 
Aerospace.  Technical  Publications. 
Department  65-70.  P.O.  Box  52170.  Phoenix, 
Arizona  85072-2170;  or  may  examine  these 
documents  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street.  Kansas  City.  Missouri  64106. 

(f)  This  amendment  (39-10224)  becomes 
effective  on  January  11. 1998. 

Issued  in  Kansas  Qty.  Missouri,  cm 
November  25, 1997. 
Mkhael  Gdlaglwr, 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  97-31676  Filed  12-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14CFRPart39 

(I>ociMt  No.  97-CE-1»-A0; 
10227;  AO97-4S-04] 

RIN2120-AA64 


Amendinent  99— 


Airworttiinass  Diraetivas;  Cassna 
Aircraft  CompMiy  Medals  206, 20eA, 
208B.  425,  and  441  Alrplanas 

AGENCY:  Federal  Aviation 
Administiation,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Cessna  Aircraft  Company 
(Cessna)  Models  208,  208A.  208B,  425, 
and  441  airplanes.  This  AD  requires 
amending  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  to  prohibit 
the  positioning  of  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight.  This  AFM 
amendment  will  include  a  statement  of 
consequences  if  the  limitation  is  not 
followed.  This  AD  results  firom 
numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  diuing  flight.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
EFFECTIVE  DATE:  January  21,  1998. 
A00RES8E8:  Informadon  related  to  this 
AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-CE-19- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City.  Missouri  64106. 
FOR  nWTHER  INFORMATION  CONTACT: 
William  Schinstock.  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4162;  fiicsimile  (316)  946-4407. 

SUPPLEMBITARY  MFORMATKM: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  all  Cessna  Models  208.  208A, 
208B,  425.  and  441  airplanes  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  July  2. 1997  (62  FR  35708).  The 


NPRM  proposed  to  require  amending 
the  Limitations  Section  of  the  AFM  to 
prohibit  the  positioning  of  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  including  a 
statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

The  NPRM  was  the  result  of 
numerous  incidents  and  five 
doctunented  accidents  involving 
airplanes  equipped  with  tmrboprop 
engines  where  Uie  propeller  beta  was 
improperly  utilized  during  flight 

Interested  persons  have  oeen  afforded 
an  opporttmity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

"The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
detennined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
detennined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

The  FAA  has  determined  that  the 
compliance  time  of  this  AD  should  be 
specified  in  calendar  time  instead  of 
hours  time-in-service.  While  the 
condition  addressed  by  this  AD  is 
unsafe  while  the  airplane  is  in  flight,  the 
condition  is  not  a  result  of  repetitive 
airplane  operation;  the  potential  of  the 
unsafe  condition  occiuring  is  the  same 
on  the  first  flight  as  it  is  for  subsequent 
flights.  The  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD"  will 
not  inadvertenUy  ground  airplanes  and 
would  assure  that  all  owners/operators 
of  the  affected  airplanes  accomplish  this 
AD  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  854  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  incorporate 
the  required  AFM  amendment,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Since  an  owner/operator 
who  holds  at  least  a  private  pilot's 


certificate  can  accomplish  this  AD,  as 
authorized  by  sections  43.7  and  43.9  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.9),  the  only  cost  impact 
upon  the  public  is  the  time  it  will  take 
the  affected  airplane  owner/operators  to 
amend  the  AFM. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  ntunber  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sab|ecti  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regtilations  (14  CFR 
part  39)  as  follows: 

PART  3»-^AIRWORTHiNES8 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothoitty:  49  U.S.C  106(g).  40113. 44701. 

S  30.13    [AmwKM] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-25-04    Ceana  Aircraft  CoBpany: 

Amendment  39-10227;  Docket  No.  97- 
CE-19-AD. 
Applicability:  Models  208.  208A,  208B. 
425,  and  441  airplanes,  all  serial  numbers, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
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provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addreued  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
I  overspeed  with  consequent  loss  of 
le  power  caused  by  the  power  levers 
being  positioned  below  ihe  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
Collowing  language: 

Positioning  of  F>ower  levers  below  the 
flight  idle  stop  while  the  airplane  is  in 
flight  is  prohibited.  Such  positioning 
may  lead  to  loss  of  airplane  control  or 
may  result  in  an  overspeed  condition 
and  consequent  loss  of  engine  power. 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitatioas  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD,  may  be  performed  by  the  o%vner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
complianca  wnth  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulatioru  (14  CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  4ocation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO).  FAA,  1801 
Airport  Road,  Wichita.  Kansas.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region.  Office 
of  the  Regional  Counsel.  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

(g)  This  amendment  (39-10227)  becomes 
efflBctive  on  January  21,  1998. 


Issued  in  Kansas  City,  Missouri,  on 
November  25. 1997. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc.  97-31678  Filed  12-2-97;  8:45  am] 
BNJJNa  CODE  4aiO-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-CE-20-AO;  Amendinwit  39- 
10226;  AD  97-25-03] 

Rm2120-AA64 

Airworthiness  Directives;  Raythson 
Aircraft  Company  65,  90,  99. 100,  200, 
300, 1900,  and  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Raytheon  Aircraft 
Company  (Raytheon)  65,  90,  99, 100, 
200,  300.  1900.  and  2000  series 
airplanes.  This  AD  requires  amending 
the  Limitations  Section  of  the  airplane 
flight  manual  (AFM)  to  prohibit  lifting 
or  positioning  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight.  This  AFM  amendment  will 
include  a  statement  of  consequences  if 
the  limitation  is  not  followed.  This  AD 
results  from  numerous  incidents  and 
five  documented  accidents  involving 
airplanes  equipped  with  tiuboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  nose  down  pitch 
and  a  descent  rate  leading  to  aircraft 
damage  and  injury  to  personnel  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  or  the  power 
levers  being  lifted  while  the  airplane  is 
in  flight. 

EFFECTIVE  DATE:  January  21,  1998. 

ADDRESSES:  Information  related  to  this 
AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-20- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schinstock,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road. 
Wichita,  Kansas  67209;  telephone  (316) 
946-4162;  facsimile  (316)  946-4407. 


SUPPl£MENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AO 

A  proposal  to  amend  part  39  of  the 
Fedeiral  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  the  following  was  published  in 
the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  July  2. 
1997  (62  FR  35704):  Raytheon  Models 
65-90,  65-A90,  65-A9a-l.  65-A90-3, 
65-A90-4,  B90,  C90,  C90(SE),  C90A, 
C90B,  E90,  F90,  H90,  99,  99A,  A99, 
Ag9A,  B99,  C99, 100,  AlOO,  AlOOA, 
AlOOC.  BlOO,  200,  200C,  200CT,  200T. 
A200,  A200C.  A200CT,  B200,  B200C, 
B200T,  B200CT.  300.  B300,  B300C, 
1900,  1900C,  1900D,  and  2000 
airplanes. 

The  NPRM  proposed  to  require 
amending  the  Limitations  Section  of  the 
AFM  to  prohibit  lifting  or  positioning 
the  power  levers  below  the  flight  idle 
stop  while  the  airplane  is  in  flight, 
including  a  statement  of  consequences  if 
the  limitation  is  not  followed.  This  AFM 
.  amendment  shall  consist  of  the 
following  language: 

Do  not  lift  the  po«ver  levers  in  flight 
Lifting  the  power  levers  in  flight  or  moving 
the  power  levers  in  flight  below  the  flight 
idle  position  could  result  in  nose  down  pitch 
and  a  descent  rate  leading  to  aircraft  damage 
and  injiuy  to  personnel. 

The  NPRM  was  the  result  of 
niunerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight. 

Interested  persons  have  oeen  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  carefid  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Compliance  Time  of  This  AD 

The  FAA  has  determined  that  the 
compliance  time  of  this  AD  should  be 
specified  in  calendar  time  instead  of 
hours  time-in-service.  While  the 
condition  addressed  by  this  AD  is 
unsafe  while  the  airplane  is  in  flight,  the 
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condition  is  not  a  result  of  repetitive 
airplane  operation;  the  potential  of  the 
unsafe  condition  occurring  is  the  same 
on  the  first  flight  as  it  is  for  subsequent 
flights.  The  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD"  wrill 
not  inadvertently  groimd  airplanes  and 
would  assure  that  all  owners/operators 
of  the  affected  airplanes  accomplish  this 
AD  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  3,093 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  workhoiu*  per  airplane 
to  incorporate  the  required  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  can  accomplish 
this  AD,  as  authorized  by  sections  43.7 
and  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7  and  43.9),  the 
only  cost  impact-upon  the  public  is  the 
time  it  will  take  the  affected  airplane 
owner/operators  to  amend  the  AFM  or 
POH. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  nde  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
uinder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption 


lilt  of  Sobfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safefty. 

Adoption  of  die  Anwndment 

Accordingly,  piu«uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amwtded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-25-03    Raytheon  Aircraft  Company: 

Amendment  39-10226;  Docket  No.  97- 
CE-20-AD. 
Applicability:  Models  65-90,  65-A90.  65- 
A90-1,  65-A90-3,  65-A90-*,  B90.  C90, 
C90(SE),  C90A,  C90B,  E90.  F90,  H90.  99, 
99A,  A99,  A99A.  B99,  C99,  100,  AlOO, 
AlOOA,  AlOOC,  BlOO,  200,  200C,  200CT, 
200T,  A200,  A200C,  A200CT,  B200,  B200C, 
B200T,  B200CT,  300,  B300,  B300C,  1900, 
1900C,  1900D,  and  2000  airplanes,  all  serial 
numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafiB  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  sctioiu  to  address  it 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  nose  down  pitch  and  a  descent 
rate  leading  to  aircraft  damage  and  injury  to 
persoimel  caused  by  the  power  levers  being 
positioned  Iwlow  the  flight  idle  stop  or  the 
power  levers  being  liftedwhile  the  airplane 
is  in  flight,  accomplish  the  following: 

(a)  Amend  the  imitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

Do  not  lift  the  po%ver  levers  in  flight 
Lifting  the  power  levers  in  flight  or  moving 
the  power  levers  in  flight  below  the  flight 
idle  position  could  result  in  nose  down  pitch 
and  a  descent  rate  leading  to  aircraft  damage 
and  injury  to  persormel. 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD,  may  be  performed  by  the  owmr/opeiator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  ainsaft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation 
Regulations  (14  CFR  43.9). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.109 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(o)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  WichiU  Aircraft 
Certification  Office  (ACO),  FAA.  1801 
Airport  Road,  Wichita.  Kansas.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager 
Wichita  ACO, 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  WichiU  ACO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558, 601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

(g)  This  amendment  (39-10226)  becomes 
effective  on  January  21, 1998. 

Issued^n  Kansas  Qty,  Missouri,  on 
November  25,  1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  97-31682  FUed  12-2-47;  8:45  am] 
BtUJNQ  COM  4»1»-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Offic*  of  the  Secretary 
14  CFR  Part  255 
[Doclwt  08T-M-163q 
rm  210&-AC56 

Fair  Displays  of  AirHne  Services  In 
Computer  Reservations  Systems 
(CRSs) 

AOaiCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Final  rule. 


SUMMARY:  The  Department  is  adopting 
two  ndes  to  further  ensure  that  travel 
agents  using  computer  reservations 
systems  (CRSs)  can  obtain  a  fair  and 
complete  display  of  airline  services. 
One  nde  will  require  each  CRS  to  offer 
one  display  that  lists  flights  without 
giving  all  on-line  connections  a 
preference  over  interline  connections; 
the  other  rule  will  bar  systems  from 
creating  displays  that  neither  use 
elapsed  time  as  a  significant  factor  in 
selecting  flights  from  the  data  base  nor 
give  single-plane  flights  a  prefierence 
over  connecting  services  in  ranking 
flights.  The  Department  believes  that 
these  ndes  are  necessary  to  promote 
airline  competition  and  ensure  that 
travel  agents  and  consumers  can  obtain 
a  reasonable  display  of  airline  services. 
The  Department  is  not  now  adopting 
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another  display  requiiement  that  it  had 
proposed — a  requiiement  that  any 
display  offered  by  a  system  be  based  on 
criteria  rationally  related  to  consumer 
preferences — and  will  instead  consider 
that  proposal  further  as  part  of  the 
Department's  overall  reexamination  of 
its  CRS  rules.  The  Department  is  acting 
on  the  basis  of  informal  complaints 
made  by  Frontier  Airlines,  Alaska 
Airlines,  and  Midwest  Express  Airlines. 
DATES:  These  rules  are  effective 
February  2.  1998. 

FOR  FURTHER  VIFORMATKM  CONTACT: 
Thomas  Ray.  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington.  D.C.  20590,  (202)  366- 
4731. 

SUPPLEMENTARY  INFORMATION:  Airline 
travellers  in  the  United  States  usually 
buy  airline  services  through  travel 
agencies,  and  travel  agents  almost 
always  use  a  CRS  to  determine  what 
airline  services  and  fares  are  available 
and  to  make  bookings.  When  a  travel 
agent  asks  a  CRS  to  show  what  services 
are  available  in  a  particular  city-pair 
market,  the  system  will  display  a  listing 
of  such  services  created  according  to  the 
system's  editing  and  ranking  criteria  for 
displays.  Each  of  the  CRSs  operating  in 
the  United  States  is  entirely  or 
predominantly  owned  by  one  or  more 
airlines  or  airline  affiliates  that  would 
have  the  ability  and  incentive  to  use  the 
systems  to  prejudice  the  competitive 
position  of  other  airlines  if  the  systems 
were  not  regulated.  A  prime  method  for 
prejudicing  competition  would  be  the 
use  of  display  criteria  that  gave  the 
services  operated  by  the  owner  airline 
or  airlines  a  higher  display  position 
than  the  position  given  competing 
airline  services,  even  if  the  latter  better 
met  the  consiuner's  travel  needs.  Since 
travel  agents  are  more  likely  to  book  a 
flight  when  it  has  a  better  display 
{Kjsition,  display  bias  causes  the  airlines 
benefited  by  the  bias  to  obtain  more 
bookings  than  would  be  obtained  if  the 
display  were  neutral.  To  prevent  the 
systems'  airline  owners  from  injuring 
airline  competition  through  display  bias 
(and  other  misuses  of  the  systems),  we 
adopted  rules  prohibiting  display  bias 
and  other  harmful  CRS  practices.  14 
CFR  part  255. 

Our  rules  on  display  bias  do  not 
prohibit  all  potentially  unfair  and 
deceptive  display  practices,  although 
they  do  specifically  prohibit  ranking 
and  editing  displays  on  the  basis  of 
carrier  identity  and  impose  certain  other 
requirements  on  displays  in  order  to 
limit  the  potential  for  bias.  14  CFR 
255.4.  When  we  last  reexamined  our 
CRS  rules,  there  then  seemed  to  be  no 
need  to  engage  in  stricter  regulation  of 


displays.  More  recent  experience 
indicates  that  further  regiUation  is 
necessary.  We  therefore  issued  a  notice 
of  proposed  rulemaking  in  this 
proceeding  which  proposed  three 
additional  display  rules:  a  rule  requiring 
each  system  to  offer  at  least  one  display 
that  did  not  give  on-line  connections  a 
preference  over  interline  connections,  a 
rule  requiring  each  display  to  be 
rationally  related  to  consimier 
preferences,  and  a  rule  requiring  each 
system  to  either  give  single-plane  flights 
(such  as  one-stop  flights)  a  display 
preference  over  connecting  flights  or  to 
use  elapsed  time  as  a  substantial 
element  in  the  selection  of  flights  from 
the  database  (for  convenience,  we  will 
refer  to  these  proposals  respectively  as 
the  "on-line  preference  rule",  the 
"consumer  preference  rule",  and  the 
"elapsed  time  rule").  61  FR  42208 
(August  14,  1996). 

After  considering  the  comments  on 
our  proposal,  we  have  determined  to 
adopt  the  on-line  preference  and 
elapsed  time  rules  but  to  consider  the 
consiuner  preference  rule  further  in  our 
upcoming  reexamination  of  the  CRS 
rules,  a  proceeding  begun  by  our 
publication  of  an  advance  notice  of 
proposed  rulemaking,  62  FR  47606 
(September  10. 1997).  Although  we  are 
not  adopting  the  consumer  preference 
rule  now,  that  does  not  mean  that 
systems  may  create  unfair  or  deceptive 
displays  as  long  as  they  comply  with 
our  rules'  existing  requirements.  We 
have  the  authority  under  49  U.S.C. 
41712  to  take  enforcement  action 
against  unfair  and  deceptive  practices  in 
the  marketing  of  airline  transportation, 
including  deceptive  CRS  displays, 
whether  or  not  we  adopt  the  proposed 
consumer  preference  rule.  As  we  stated 
in  the  notice  of  proposed  rulemaking, 
"Other  CRS  editing  and  ranking  abuses, 
if  not  covered  by  the  rule,  could  be 
pursued  in  an  enforcement  context 
under  the  general  prohibition  against 
unfair  and  deceptive  practices  and 
unfair  methods  of  competition  in  49 
U.S.C.  41712."  61  FR  at  42215. 

In  this  proceeding  we  are  relying  in 
part  on  the  findings  published  in  our 
1991-1992  rulemaking,  57  FR  43780 
(September  22, 1992)  and  56  FR  12586 
(March  26.  1991);  the  findings  made  in 
the  earlier  rulemaking  conducted  by  the 
Qvil  Aeronautics  Boeurd,  the  agency  that 
had  been  responsible  for  airline  CRS 
issues;  and  on  our  staffs  last  study  of 
the  CRS  business.  Airline  ^4a^keting 
Practices:  Travel  Agencies,  Frequent- 
Flyer  Programs,  and  Computer 
Reservation  Systems,  prepared  by  the 
Secretary's  Task  Force  on  Competition 
in  the  Domestic  Airline  Industry 
(February  1990)  ["Marketing 


Practices").  That  study  and  our 
rulemaking  notices  present  a  detailed 
analysis  of  CRS  operations  and  their 
impact  on  airline  competition  and 
consumers.  We  are  also  relying  on  the 
pleadings  filed  in  Docket  48671  in 
connection  with  Galileo's  use  of  its 
exemption  authority  to  change  the 
displays  of  single-plane  flights  in  its 
Apollo  CRS  in  a  way  that  assertedly 
benefits  the  interests  of  Galileo's 
principal  owners.  United  Air  Lines  and 
US  Airways,  at  the  expense  of 
competing  airlines  like  Alaska  Airlines 
and  Midwest  Express  Airlines,  and 
misleads  travel  agents  using  the  Apollo 
system  and  their  customers. 

Legal  Authority  for  Adopting  the 
Proposed  Rules 

We  are  adopting  these  rules,  like  our 
other  CRS  rules,  under  our  statutory 
authority  to  prohibit  unfair  methods  of 
competition  and  unfair  or  deceptive 
practices  in  the  sale  of  air 
transportation.  49  U.S.C.  41712, 
formerly  section  411  of  the  Federal 
Aviation  Act  (codified  then  as  49  U.S.C. 
1381).  We  may  adopt  rules  regulating 
CRS  displays  under  both  parts  of  the 
authority  granted  by  49  U.S.C.  41712, 
that  is,  in  order  to  eliminate  practices 
that  prejudice  airline  competition  and 
practices  that  are  likely  to  mislead 
consumers  and  their  travel  agents. 

The  statute,  modelled  on  section  5  of 
the  Federal  Trade  Commission  Act,  15 
U.S.C.  45,  allows  us  to  define  practices 
that  do  not  violate  the  antitrust  laws  as 
unfair  methods  of  competition  if  they 
violate  the  spirit  of  the  antitrust  laws. 
The  statute  also  gives  us  broad  authority 
to  prohibit  deceptive  practices  in  the 
sale  of  air  transportation.  We  may 
prohibit  practices  that  in  our  judgment 
tend  to  deceive  a  significant  number  of 
consumers  without  proof  of  actual 
deception,  as  the  Seventh  Circuit  held 
in  affirming  the  Civil  Aeronautics 
Board's  original  CRS  rules.  United  Air 
Unes,  766  F.2d  1107,  1113  (7th  Cir. 
1985). 

We  are  adopting  additional  display 
rules  in  order  to  prevent  travel  agency 
customers  from  being  deceived  and  to  ' 
keep  the  airlines  controlling  the  systems 
bom  using  their  control  over  CRS 
displays  to  unreasonably  prejudice  the 
competitive  position  of  other  airlines. 
The  rules  will  strengthen  airline 
competition  by  ensuring  that  CRS 
displays  provide  a  reasonable  and  fair 
ranking  of  airline  services.  When  a  CRS 
offers  a  display  that  ranks  airline 
services  deceptively  or  imfairly  for  the 
benefit  of  its  airline  owners,  the  CRS 
makes  it  more  difficult  for  airlines  to 
compete  on  the  basis  of  price  and 
service  with  the  airlines  controlling  the 
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system.  The  revenue  loss  estimates 
provided  by  Alaska  and  Midwest 
Express  with  respect  to  Apollo's 
changed  displays,  if  accurate,  suggest 
that  an  imreasonable  and  unfair  display 
can  cause  substantial  damage  to 
competing  airlines.  61  FR  at  42212. 

when  consumers  book  airline  flights 
on  the  basis  of  information  provided  by 
an  unfair  or  deceptive  display  of  airline 
services,  they  are  likely  to  book  inferior 
airline  services  because  the  display  has 
hidden  services  that  would  better  meet 
their  travel  needs.  Our  notice  of 
proposed  rulemaking  discussed  in 
particular  how  Apollo's  treatment  of 
single-plane  flights  has  the  potential  to 
have  that  effect.  61  FR  at  42212-42213. 
Our  statute  gives  us  the  authority  to 
prohibit  conduct  which  has  the 
potential  to  cause  this  kind  of  consumer 
deception. 

The  CRS  Industry  and  CRS  Displays 

As  we  explained  in  the  notice  of 
proposed  rulemaking,  we  have  imposed 
regulations  on  CRSs  because  of  their 
predominant  role  in  the  marketing  of 
airline  services.  Travel  agencies  sell 
about  seventy  percent  of  all  airline 
tickets,  and  travel  agents  almost  always 
use  a  CRS  to  investigate  airline  service 
options  for  their  customers  and  to  make 
bookings.  Each  travel  agency  office, 
moreover,  usually  relies  entirely  or 
predominanUy  on  one  CRS.  61  FR  at 
42209;  57  FR  at  43782-43783. 

Each  of  the  four  CRSs  operating  in  the 
United  States  is  predominanUy  owned 
by  one  or  more  airlines  or  airline 
affiliates  (airlines  that  directiy  or 
indirectiy  hold  CRS  ownership  interests 
are  referred  to  as  "vendor  airlines").  The 
parent  corporation  of  American  Airlines 
owns  the  largest  system,  Sabre.  Apollo, 
the  second  largest  system,  is  operated  by 
Galileo  International,  which  is  owned 
by  United  Air  Lines,  US  Airways.  Air 
Canada,  and  several  European  airlines. 
Both  Sabre  and  Galileo  have  some 
public  shareholders.  Worldspan  is 
owned  by  Delta  Air  Lines,  Northwest 
Airlines,  Trans  World  Airlines,  and 
Abacus,  a  group  of  Asian  airlines. 
System  One  is  controlled  by  Amadous, 
a  major  European  CRS  firm,  in  which 
Continental  Air  Lines  has  an  ownership 
interest  61  FR  at  42209. 

Many  different  airline  service  options 
are  available  in  most  markets.  In 
addition,  each  screen  in  the  display  can 
only  display  around  seven  lines  of 
information.  If  a  travel  agent  wants  to 
see  additional  service  options,  the  agent 
must  call  up  additional  screens  of 
information.  As  a  result,  a  system  must 
have  some  method  for  editing  and 
ranking  airline  flights  in  constructing  its 
displays.  A  system's  choices  of  editing 


and  ranking  practices  are  important  to 
airline  competition,  because  a  flight's 
display  position  affects  the  number  of 
bookings  made  on  the  flight  Travel 
agents  are  more  likely  to  book  a  flight 
when  it  has  a  higher  display  position 
and  are  most  likely  to  book  the  first 
flight  listed.  The  first  flight  in  a  display 
is  booked  more  frequenUy  in  part 
because  it  is  likely  to  be  the  flight  that 
best  meets  the  customer's  needs,  but,  as 
the  airlines  owning  the  systems  have 
long  known,  the  flight  will  also  be 
booked  more  often  merely  because  of  its 
better  display  position.  61  FR  at  42209. 
Because  CRSs  are  essential  for  airline 
marketing,  the  airlines  owning  each 
system  have  an  incentive  to  use  it  to 
prejudice  the  competitive  position  of 
rival  airlines.  Giving  their  own  flights  a 
better  display  position  than  the  flights 
operated  by  competing  airlines  would 
be  an  effective  method  of  distorting 
airline  competition  if  there  were  no  CRS 
rules.  Thus,  before  CRS  displays  were 
regulated,  each  of  the  airline-owned 
systems  biased  its  displays  in  favor  of 
the  owner  airline.  Consumers  obviously 
sufiier  when  a  system  hides  or 
eliminates  information  on  potentially 
attractive  service  options.  61  FR  at 
42209. 

An  airline  that  "participates"  in  a 
system — that  is,  that  contracts  with  the 
system  to  make  its  flights  saleable 
through  the  system— has  littie,  if  any, 
ability  to  cause  the  system  to  display  its 
flights  on  a  non-discriminatory  basis. 
With  a  few  exceptions,  Southwest 
Airlines  being  the  main  one,  all  airlines 
must  participate  in  each  system  in  order 
to  avoid  losing  a  significant  share  of  the 
bookings  made  by  the  travel  agencies 
using  that  system.  Each  system  in  effect 
has  a  monopoly  over  electronic  access 
to  the  great  majority  of  its  travel  agency 
subscribers.  57  FR  at  43783-43784. 

Finally,  while  travel  agencies  have  the 
right  under  our  rules  to  use  third-party 
software  to  create  more  useful  displays 
for  their  employees  and  customers, 
relatively  few  agencies  appear  to  be 
modifying  the  displays  provided  by 
their  CRSs.  As  a  result,  the  system's 
choice  of  editing  and  ranking  criteria  is 
likely  to  establish  the  display  seen  by 
most  travel  agents.  61  FR  at  42215. 

Regulatory  Background 

The  Civil  Aeronautics  Board  ("the 
Board")  adopted  the  original  CRS  rules 
in  large  part  to  prevent  display  bias.  The 
Board  determined  that  rules  on  display 
bias  were  necessary  because  travel 
agencies  and  their  customers  could 
neither  prevent  the  systems  bom 
offering  biased  displays  nor  offset  the 
effect  of  bias.  The  airlines  participating 
in  a  system  also  did  not  have  the  power 


to  keep  the  systems  from  biasing  their 
displays.  49  FR  32540.  32543-32544, 
32547-32548  (August  15, 1984). 

The  Board's  principal  rule  against 
display  bias  prohibited  each  system 
bom  using  carrier  identity  as  a  foctor  for 
editing  and  ranking  airline  services. 
Although  the  Board  did  not  prescribe 
general  editing  and  ranking  criteria  for 
CRS  displays,  the  Board  adopted  several 
specific  rules  governing  CRS  displays  in 
order  to  reduce  each  system's  ability  to 
create  displays  that  would  favor  its 
airline  owner  or  owners.  These  rules 
included  requirements  to  use  a 
minimum  number  of  connect  points  in 
constructing  displays  of  connecting 
services  for  any  market.  Section  255.4, 
adopted  at  49  FR  32540. 

Several  of  the  airlines  controlling 
CRSs  responded  to  the  Board's  rules  by 
finding  new  ways  of  improving  the 
display  position  of  their  own  flights  at 
the  expense  of  the  flights  of  competing 
airlines.  In  particular,  since  the  Board's 
rules  applied  only  to  each  system's 
principal  display,  not  to  other  displays 
offiered  by  a  CRS,  some  systems  created 
biased  secondary  displays  in  order  to 
regain  the  benefits  of  display  bias.  The 
Department  later  obtained  each  system's 
agreement  not  to  offer  biased  secondary 
displays.  Marketing  Practices  at  81-82. 

"The  Board's  prohibition  of  carrier- 
specific  display  criteria,  however,  did 
not  prevent  a  system  from  giving  its 
airline  owners'  flights  a  better  display 
position  by  choosing  facially-neutral 
display  criteria  that  matched  the 
predominant  characteristics  of  their 
airline  operations.  A  system's  use  of 
such  criteria  would  benefit  other 
airlines  that  had  similar  operating 
strategies,  but  it  would  harm  those 
airlines  that  chose  different  strategies. 
61  FR  at  42209-42210,  citing  the  Justice 
Department's  Comments  on  the 
Advanced  Notice  of  Proposed 
Rulemaking.  Nonetheless,  the  systems' 
choices  of  such  criteria  would  not 
necessarily  harm  consumers  or 
prejudice  airline  competition. 

At  the  beginning  of  the  1990s  we  held 
a  rulemaking  to  reexamine  the  Board's 
rules.  57  FR  43780  {September  22. 1992) 
and  56  FR  12586  (Mareh  26,  1991).  We 
readopted  them  with  several  changes 
designed  to  promote  competition  in  the 
airline  and  CRS  businesses,  including 
some  changes  strengthening  the  rules  on 
CRS  displays,  although  we  did  not 
adopt  other  changes  proposed  by 
commenters.  We  rejected  arguments  that 
we  did  not  need  to  regulate  CRS 
displays,  including  the  argument  that 
the  systems'  competition  for  travel 
agency  subscribers  would  prevent 
display  bias.  56  FR  at  12602.  And  we 
pointed  out  how  display  criteria  could 
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affect  airline  bookings  by  noting  that 
American's  request  to  reduce  the  use  of 
elapsed  time  by  other  systems  as  a 
ranking  bctor  could  be  explained  by 
internal  documents  showing  that  the 
use  of  elapsed  time  tended  to  give 
American's  flights  a  poorer  display 
position.  56  FR  at  12610-12611. 

We  did  adopt  additioiud  rules  where 
systems  used  display  criteria  that 
injured  competition  and  consumers. 
Thus  we  amended  the  rules  to  prohibit 
biased  secondary  displays.  57  FR  at 

43802.  We  also  adopted  additional  rules 
governing  the  display  of  connecting 
services.  Some  systems  had  arbitrarily 
limited  the  number  of  connect  points 
that  non-owner  airlines  could  designate 
and  imposed  unreasonable  and 
burdensome  procedural  requirements 
on  requests  to  add  connect  points  in 
constructing  displays  of  connecting 
services.  Ou^  new  rules  prohibited  such 
practices  and  increased  the  number  of 
connect  points  that  had  to  be  used  in 
displaying  services  in  individual 
markets.  We  also  reaffirmed  each 
system's  obligation  to  use  non- 
discriminatory criteria  for  selecting 
connect  points  for  displays.  56  FR  at 
12612-12613;  57  FR  at  43807-43808. 

In  other  areas  we  determined  that  the 
systems'  practices  did  not  appear  to  be 
causing  substantial  competitive  harm 
and  on  that  basis  concluded  that 
additional  display  rules  were 
unnecessary.  56  FR  at  12609;  57  FR  at 

43803.  We  recognized,  as  the 
Department  of  Justice  pointed  out,  that 
vendors  could  be  choosing  seemingly 
neutral  display  criteria  to  improve  the 
display  position  of  their  own  flights. 
The  systems'  choice  of  display  criteria 
nonetheless  did  not  seem  to  be 
distorting  competition.  56  FR  at  12609; 
57  FR  at  43803.  We  also  believed  that 
the  systems'  competition  for  travel 
agency  subscribers  appeared  to  make 
additional  display  regulation 
unnecessary,  since  travel  agency 
demands  seemed  to  cause  vendors  to 
offer  alternative  displays.  57  FR  at 
43803.  We  did  not  propose  or  adopt  a 
rule  prescribing  the  ranking  and  editing 
criteria  that  must  be  used  in  CRS 
displays,  in  part  for  these  reasons,  in 
part  because  we  doubted  that  there  was 
a  single  best  way  for  displaying  airline  ' 
services.  56  FR  at  12609;  57  FR  at 
43803. 

After  considering  whether  to  bar 
systems  from  giving  on-line  connections 
a  preference  over  interline  connections, 
we  determined  not  to  take  such  action. 
We  noted,  on  the  one  hand,  that 
travellers  generally  preferred  on-line 
service,  so  the  preference  was  consistent 
with  consumer  demands.  On  the  other 
hand,  the  systems'  use  of  the  preference 


could  overstate  travellers'  usual 
preference  for  on-line  service.  The  on- 
line preference  additionally  apf>eared  to 
place  smaller  airlines  at  a  competitive 
disadvantage.  56  FR  at  12609-12610. 
However,  no  U.S.  airline  asked  us  to 
prohibit  the  preference,  and  Alaska 
Airlines  filed  comments  supporting  it. 
57  FR  at  43804.  At  that  time,  however, 
all  of  the  systems  had  at  least  one 
display  that  did  not  use  an  on-line 
preference,  and  Sabre  had  no  display 
that  used  an  on-line  preference.  57  FR 
at  43803. 

Finally,  we  declined  to  adopt  the 
proposal  by  the  Orient  Airlines 
Association  that  we  require  each  system 
to  demonstrate  that  its  ranking  and 
editing  criteria  met  consumer  demands. 
We  thought  that  that  specific  proposal 
was  unwise,  since  it  could  require  us  to 
review  and  second-guess  system 
decisions  on  display  criteria.  We  also 
considered  the  proposal  unnecessary, 
since  it  "would  be  unlikely  to  lead  to 
significant  changes  in  the  vendors' 
display  algorithms."  57  FR  at  43803. 
But,  while  we  chose  not  to  require 
vendors  to  demonstrate  that  they  were 
basing  their  algorithms  on  consumer 
preferences,  we  expressly  stated  that  the 
vendors  would  not  have  unlimited 
discretion  to  select  display  criteria.  An 
airline  dissatisfied  with  a  vendor's 
algorithm  could  complain  to  us.  57  FR 
at  43803. 

The  Origiiu  of  Our  Proposed  Display 
Rules 

We  proposed  the  new  display  rules  in 
this  proceeding  primarily  in  resp>onse  to 
two  informal  complaints,  one  about  the 
systems'  on-line  preference  and  the 
other  about  Apollo's  treatment  of  single- 
plane  flights. 

Frontier  Airlines  had  complained  that 
Apollo  gave  an  unreasonable  preference 
to  on-line  connections.  Frontier 
additionally  charged  that  Apollo's 
treatment  of  connections  between  code- 
sharing  partners  (two  airlines  using  one 
airline's  code  for  both  airlines'  service) 
as  on-line  connections  worsened  the 
impact  of  the  preference.  The  on-line 
preference  injured  Frontier's  ability  to 
compete  in  Denver  markets  where 
Frontier  offered  jet  service  in 
competition  with  a  commuter  airline 
operating  under  United's  code  and 
using  tiirboprop  aircraft,  for  Apollo 
treated  connections  between  the 
commuter  airline  and  United  at  E)enver, 
United's  hub,  as  on-line  connections, 
while  connections  between  Frontier  and 
United  at  Denver  were  treated  as 
interline  connections  and  given  a  lower 
display  position.  Since  United  was  the 
hub  airline  at  Denver  and  thus  provided 
most  of  the  service  beyond  Denver,  the 


display  position  of  connections  between 
Frontier  and  United  under  the  on-line 
preference  made  it  harder  for  Frontier  to 
compete  for  travellers  using  Denver  as  a 
connecting  point  on  their  journeys.  The 
connections  between  Frontier  and 
United  received  such  a  low  display 
position  that  many  travel  agents  (and 
their  customers)  allegedly  did  not  learn 
of  Frontier's  services.  61  FR  at  42211- 
42212. 

The  other  complaint — made  by  Alaska 
Airlines,  Midwest  Express  Airlines,  and 
the  American  Society  of  Travel  Agents 
("ASTA"),  the  largest  travel  agent  trade 
association — concerned  Apollo's 
treatment  of  single-plane  flights.  They 
complained  that  Apollo's  displays  made 
it  harder  to  find  single-plane  flints  that 
were  superior  to  connecting  services 
given  a  better  display  position  by 
Apollo.  This  benefited  the  hub-and- 
spoke  operations  of  Apollo's  major  U.S. 
owners.  United  and  US  Airways,  at  the 
expense  of  airlines  like  Alaska  Airlines 
and  Midwest  Express  Airlines  that  did 
not  operate  a  hub-and-spoke  route 
system.  As  we  explained  in  detail  in  our 
notice  of  proposed  rulemaking,  the 
Apollo  displays  had  that  effect  because 
they  relied  heavily  on  displacement 
time  (the  time  difference  between  the 
traveller's  requested  departure  time  and 
the  departure  time  of  the  flight  being 
displayed)  in  ranking  flights.  61  FR  at 
42212-42213. 

We  discussed  several  examples  of 
Apollo  displays  that  showed  that 
Apollo's  algorithm  harmed  airline 
competition  and  consumers  by  causing 
displays  to  list  relatively  inconvenient 
connecting  services  before  more 
attractive  single-plane  flights.  61  FR  at 
42213.  In  addition,  we  pointed  out  that 
ASTA,  the  largest  travel  agency  trade 
association,  alleged  that  the  Apollo 
displays  "make  it  harder  for  travel 
agents  to  find  flights  meeting  the 
priority  goals  of  air  travel  consumers." 
ASTA,  moreover,  stated  that  it  had 
"never  heard  or  seen  an  argument  that 
would  overcome  the  consumer  benefits 
of  one-stop  single-plane  service  over  on- 
line connections  and  *   *   *  only  a 
compelling  reason  (which  is  difficult  to 
imagine)  would  warrant  displacing  such 
superior  services  in  favor  of  on-line 
connections  of  longer  elapsed  time." 
According  to  ASTA,  "(tjravel  agents 
should  not  have  to  search  through  five 
screens  of  information  to  find  a  one-stop 
single  plane  service  with  superior 
elapsed  times  to  intervening 
connections,"  and  "(tjhis  waste  of  time 
is  a  disservice  to  agents  and  their  clients 
with  no  apparent  offsetting  benefit." 
Furthermore,  when  single-plane  flights 
receive  the  poor  display  position  cited 
in  Alaska's  examples,  "the  existence  of 
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the  one-stop  flight  may  not  become 
known  to  the  agent  at  all."  ASTA  Reply 
(December  19, 1994)  at  2-3,  Docket 
48671,  quoted  at  61  FR  42213. 

We  found  Galileo's  defense  of  the 
displays  unpersuasive.  Galileo  argued 
that  travel  agents  would  be  hurt  if  all 
single-plane  flights  were  listed  before  all 
connecting  services,  because  an  agent 
must  then  scroll  through  the  complete 
listing  of  single-plane  flights  before 
seeing  any  connecting  services,  even 
though  few,  if  any,  of  the  single-plane 
flights  leave  at  the  time  desired  by  the 
agency  customer.  Galileo  had  provided 
no  evidence  that  travel  agents  had 
complained  when  its  displays  listed  all 
single-plane  flights  before  displaying 
any  connections,  and  in  any  event  few 
markets  have  many  single-plane  flights. 
Order  94-8-5  at  16.  cited  at  61  FR 
42213. 

The  Apollo  displays  therefore 
appeared  to  conflict  with  consumer 
preferences,  since  travellers  tend  to 
prefer  the  single-plane  flights  because 
they  typically  require  less  travel  time 
than  connecting  services  and  because 
they  avoid  the  inconveniences  and  risks 
of  missed  connections  and  lost  baggage 
that  can  arise  when  travellers  use 
connecting  services.  61  FR  at  42212. 
The  displays  also  appeared  to  prejudice 
airline  competition.  Alaska  thus 
estimated  that  it  could  lose  $15  million 
in  potential  revenues  each  year  as  a 
residt  of  the  new  Apollo  displays,  while 
Midwest  Express  estimated  that  its 
annual  revenue  losses  would  equal 
several  million  dollars.  See  Order  94-8- 
5  (August  3, 1994)  at  17.  Although  we 
issued  an  order  questioning  the  fairness 
of  the  displays.  Order  94-8-5  (August  3, 
1994),  Galileo  chose  not  to  eliminate  the 
features  that  generated  the  complaints 
from  Alaska  and  others.  61  FR  at  42212- 
42213. 


displays  to  travel  agents,  since  travel 
agents  were  likely  to  disagree  on  the 
factors  that  should  be  emphasized  in 
editing  and  ranking  airline  services,  in 
part  because  different  travel  agency 
customers  would  have  different  travel 
preferences,  nor  did  we  intend  to  tighUy 
regulate  CRS  algorithms.  61  FR  at 
42213-42214. 

We  proposed  the  on-line  preference 
rule,  the  consumer  preference  nUe.  and 
the  elapsed  time  rule  because  we 
tentatively  found  that  those  rules  would 
promote  airline  competition  and  enable 
travel  agents  and  their  customers  to 
obtain  fairer  displays  of  airline  services 
and  that  the  proposials  would  not 
tinduly  burden  the  systems. 

Rule  Requiring  a  Display  Without  an 
On-Line  Preference 


Our  Rulemaking  Proposals 

Galileo's  conduct  suggested  to  us  that 
travel  agent  and  consumer  desires  did 
not  adequately  check  unreasonable  CRS 
displays,  thus  allowing  systems  to 
create  displays  serving  the  interests  of 
their  airline  owners  while  possibly 
denying  the  system's  users  reasonable 
displays  of  airline  services.  61  FR  at 
42211.  In  addition  to  the  concerns 
raised  by  Apollo's  ciurent  displays,  it 
seemed  possible  that  other  systems 
might  adopt  similar  displays.  We 
therefore  decided  to  consider  changing 
the  CRS  display  rules  to  give  non- 
vendor  airlines  (and  travel  agents)  a 
greater  assurance  that  they  can  obtain 
displays  of  airline  services  that  are 
neither  unfair  nor  deceptive. 

We  did  not  intend,  however,  to  limit 
each  system's  ability  to  offer  different 


Oiu'  proposed  requirement  that  each 
system  offer  a  display  without  an  on- 
line preference  would  eliminate  the 
ability  of  one  of  the  large  airlines 
owming  a  CRS  to  force  the  system  to  use 
an  on-line  preference  in  all  displays  of 
domestic  airline  services.  This  change 
should  benefit  airlines  like  Frontier  that 
depend  more  on  obtaining  interline 
passengers.  While  one  of  the  two 
displays  offered  by  Apollo  for  services 
within  North  America  did  not  have  an 
on-line  preference,  the  combination  of 
that  display's  downgrading  of  single- 
plane  flights  and  its  heavy  reliance  on 
displacement  time  as  the  basis  for 
selecting  flights  from  the  data  base  made 
the  display  difficult  to  use.  Our 
proposed  rule  would  require  Sabre  to 
recreate  a  display  without  an  on-line 
preference  for  services  within  North 
America,  since  all  of  Sabre's  current 
displays  for  such  services  used  an  on- 
line preference  (at  the  time  of  our  last 
rulemaking,  none  of  Sabre's  displays 
had  an  on-line  preference,  as  noted 
above).  61  FR  at  42214. 

We  recognized  that  an  on-line 
preference  was  usually  consistent  with 
the  preferences  of  many  travellers,  but 
we  pointed  out  that  it  also  benefited  Uie 
airlines  with  CRS  ownership  interests. 
Each  of  those  U.S.  airlines  was  among 
the  largest  U.S.  airlines  and  operated  a 
hub-and-spoke  route  system — each 
operated  a  large  number  of  flights 
connecting  over  a  hub  and  relatively 
few  point-to-point  flights  that  do  not 
either  depart  from  or  arrive  at  a  hub.  An 
airline  operating  a  hub-and-spoke  route 
system  has  little  interest  in  capturing 
interline  traffic,  since  its  route  structure 
and  flight  schedules  are  designed  to 
keep  travellers  on  its  own  connecting 
flights  when  nonstop  and  single-plane 
flights  are  unavailable.  Such  an  airline 
benefits  from  CRS  displays  that  show 


on-line  connections  before  interline 
connections.  61  FR  at  42211-42212. 

The  on-line  preference  could  harm 
consumers  in  some  cases,  even  though 
consumers  usually  prefer  on-line 
connections.  The  on-line  preference 
makes  it  harder  for  travel  agents  to  find 
interline  connections,  which  sometimes 
may  offiBr  the  best  service  for 
consumers.  For  example,  many 
consumers  might  find  Frontier's  faster 
jet  service  more  attractive  than  the 
service  offered  by  United's  commuter   ' 
airline  affiliate.  61FR  at  42212. 

In  addition,  as  we  discussed  in  our 
last  rulemaking,  the  systems'  on-line 
preferences  may  well  overstate  the 
attractiveness  of  on-line  connections. 
Even  without  an  on-line  preference,  on- 
line connections  should  normally 
appear  before  interline  connections  in  a 
display  that  uses  elapsed  time  as  a 
principal  ranking  factor,  because  the 
airline  offering  on-line  connecting 
service  usually  coordinates  the  flight 
arrival  and  departure  times  to  minimiTo 
layover  time  at  the  intermediate  airport. 
56  FR  at  12609.  Since  on-line 
coimections  do  not  necessarily  offer  the 
best  service,  however,  the  systems'  use 
of  algorithms  that  always  give  on-line 
connections  a  preference  over  interline 
connections  will  at  times  interfere  with 
a  travel  agent's  ability  to  find  the  best 
service  for  the  agent's  customers. 

The  Consumer  Preference  Rule 

Our  second  rule  proposal — the 
consumer  preference  rule — would 
require  each  system's  display  criteria  to 
be  rationally  related  to  consumer 
preferences.  We  expected  that  such  a 
rule  would  keep  systems  from  offering 
unjustifiable  displays.  "Hiat  would  help 
both  smaller  airlines  like  Alaska  and 
Midwest  Express,  which  could  not 
influence  system  decisions  on  displays, 
and  consumers  and  their  travel  agents, 
who  would  no  longer  find  it 
unreasonably  difficult  to  see  the  best 
airline  service.  We  expected  that  the 
rule  would  force  Apollo  to  change  its 
algorithms,  for  Apollo's  current  displays 
appeared  to  be  contrary  to  the  proposed 
rule's  reouirements.  61  FR  at  42214. 

We  did  not  intend  to  engage  in  a 
detailed  regulation  of  CRS  displays  if 
we  adopted  this  proposed  requirement 
We  expected  to  take  enforcement  action 
only  when  a  system  was  using  an 
algorithm  that  Mras  likely  to  mislead  a 
significant  number  of  consumers  by 
causing  services  that  would  best  meet 
their  travel  needs  to  be  displayed  after 
significanUy  inferior  services  and  if  the 
display's  criteria  appeared  designed  to 
improve  the  display  position  of  the 
services  of  the  system's  airline  owners. 
We  doubted  that  we  would  consider 
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complaints  that  a  display  violated  this 
proposed  rule  if  the  system  could  show 
that  its  display  criteria  were  consistent 
with  the  preferences  of  a  substantial 
portion  of  travellers.  61  FR  at  42214. 

Elapsed  Time  Rule 

As  an  alternative  to,  or  in  addition  to, 
the  consumer  preference  rule,  we  also 
proposed  a  rule  specifically  prohibiting 
the  kinds  of  unMr  displays  created  by 
Apollo's  algorithm.  That  rule  would 
prohibit  an  algorithm  that  neither  used 
elapsed  time  as  a  significant  factor  in 
selecting  service  options  from  the 
database  nor  gave  single-plane  flights  a 
preference  over  connections  in  ranking 
services  in  displays.  In  proposing  this 
rule,  we  noted  that  adopting  such  a 
limited  rule  could  be  reasonable,  since 
we  had  only  received  specific 
complaints  about  Apollo's  editing  and 
ranldng  criteria.  We  expected  that  this 
rule  would  require  Apollo  to  change  its 
displays,  since  its  current  displays  do 
not  use  elapsed  time  as  a  factor  in 
selecting  flights  firom  the  database  yet 
give  single-plane  flights  no  preference 
over  connecting  services.  If  Apollo  used 
elapsed  time  as  a  significant  foctor  in 
selecting  flights  from  the  database, 
single-plane  flights  would  usually 
receive  a  better  display  position  since 
such  flights  generally  require  less  travel 
time  than  connecting  services.  This 
proposal  accordingly  would  no  longer 
cause  connecting  services  to  be  given  a 
better  display  position  over  single-plane 
flights  requiring  substantially  less  travel 
time.  61  FR  at  42215. 

Conmwnts 

In  their  comments  Sabre,  American, 
Galileo,  Apollo  Travel  Services,  United, 
Worldspan,  Delta,  TWA.  and  AAA 
opposed  the  proposals,  primarily  on  the 
ground  that  further  regidation  of  CRS 
displays  is  assertedly  unnecessary. 
These  parties  generally  argued  that 
systems  responded  to  subscriber 
demands  in  constructing  their  displays 
and  could  not  offer  a  display  that  travel 
agents  considered  bad.  Several  of  these 
parties  additionally  contended  that  no 
further  CRS  rules  should  be  adopted 
until  we  complete  our  pending  study  of 
the  CRS  business.  United  and  Apollo 
Travel  Services  argued  that  Apollo's 
treatment  of  single-plane  services  was 
reasonable. 

Continental  supported  the  on-line 
preference  and  consumer  preference 
rules,  and  Amadeus  supported  the  latter 
proposal.  Alaska  supported  a  rule 
requiring  systems  to  list  all  single-plane 
flights  before  coimecting  services  and  to 
use  elapsed  time  in  ranldng  flights: 
Alaska  also  supported  the  consumer 
preJBWOce  rule.  Midwest  Express  agreed 


with  Alaska  that  we  should  require 
single-plane  flights  to  be  displayed 
before  connecting  services,  and  it 
supported  the  elapsed  time  rule.  Reno 
supported  the  on-line  preference  rule 
and  argued  that  we  should  require 
systems  to  use  elapsed  time  in  ranking 
flights.  Frontier  believed  that  our 
proposals  are  inadequate,  and  it  urged 
us  to  regulate  display  practices  relating 
to  code-sharing,  for  example,  by 
requiring  systems  to  treat  connections 
between  code-share  partners  as  interline 
connections. 

The  Need  To  Regulate  CRS  Displays 

For  the  reasons  given  below,  we  have 
determined  to  adopt  the  on-line 
preference  rule  and  the  elapsed  time 
rule  while  deferring  action  on  the 
consumer  preference  rule.  Before 
explaining  our  basis  for  these  specific 
decisions,  we  will  discuss  the  overall 
objections  made  by  some  commenters  to 
the  rule  proposals. 

Several  of  the  parties  opposing  our 
proposals  contend  that  no  additional 
regulation  of  CRS  displays  is  necessary. 
They  argue  in  particuJar  that  market 
forces — the  demands  of  travel  agencies 
for  displays  that  allow  them  to  respond 
efficiently  and  accurately  to  customer 
information  requests — make  it 
unnecessary  and  even 
counterproductive  for  us  to  impose  new 
rules  on  displays. 

We  disagree  with  these  contentions. 
As  noted  above,  we  found  in  our  last 
rulemaking  that  the  systems' 
competition  for  travel  agency 
subscribers  did  not  eliminate  the  need 
for  display  rules.  56  FR  at  12602.  No 
one  has  given  us  evidence  refuting  that 
finding.  Despite  the  systems' 
competition  with  each  other  for 
subscribers,  the  systems  tend  to  select 
display  criteria  that  benefit  the  interests 
of  their  airline  owners.  The  Apollo 
algorithms  exemplify  that.  As  explained 
in  oxu  notice  of  proposed  rulemaking, 
Apollo  has  created  displays  that  often 
show  less  convenient  connecting 
services  before  more  desirable  single- 
plane  flights.  Apollo  has  never  offered 
a  satisfactory  justification  for  these 
displays.  The  displays,  moreover,  seem 
to  provide  no  oSisetting  advantages  for 
travel  agents  and  their  customers.  They 
do,  however,  provide  obvious  benefits 
for  Apollo's  owner  airlines.  If  market 
forces  determined  the  nature  of  CRS 
displays,  as  argued  by  the  parties 
opposing  our  proposals,  we  doubt  that 
Apollo  would  off^  such  displays. 
ASTA,  after  all,  has  continuously 
supported  the  complaints  by  Alaska, 
Midwest  Express,  and  others  about  the 
Apollo  displays. 


Furthermore,  the  parties  opposing  our 
proposals  have  not  presented  a  detailed 
analysis  showing  that  subscriber 
demands  have  influenced  CRS 
algorithms.  While  systems  offier  more 
than  one  display  as  a  result  of  travel 
agency  demands,  the  commenters 
opposing  our  proposals  cited  no  other 
instances  where  a  system  changed  its 
displays  as  a  result  of  travel  agency 
desires. 

Even  if  subscriber  demands  at  times 
influence  CRS  display  choices,  the 
systems  nonetheless  appear  to  have  a 
significant  ability  to  ignore  them. 
Furthermore,  even  if  travel  agents  were 
satisfied  with  the  displays  offered  by  the 
systems,  their  customers  and  non- 
vendor  airlines  suffer  when  systems 
offer  displays  that  do  not  enable  travel 
agents  to  efficienUy  find  the  best  service 
for  travellers. 

We  also  note  that  the  parties  opposing 
the  proposals  have  not  denied  that 
display  position  affects  travel  agent 
bookings  and  that  the  airlines  owning 
the  systems  (directiy  or  indirectiy)  have 
an  incentive  to  use  displays  to  benefit 
their  own  services.  We  note  in  that 
regard  that  the  stronger  opposition  to 
our  display  rule  current  proposals  has 
come  not  frt)m  the  systems  but  from 
their  airline  owners. 

American  and  United  contend  that 
industry  developments  have  eliminated 
the  need  for  more  CRS  regulation.  They 
claim  that  airlines  and  consumers  now 
have  other  options  for  the  electronic 
communication  of  information  and 
booking  transactions,  primarily  the 
Internet.  American  Comments  at  2-3; 
United  Reply  at  17. 

We  recognize,  of  course,  that  the 
Internet  has  given  airlines  new  ways  to 
communicate  with  consumers  that 
bypass  CRSs  and  travel  agents,  but,  as 
American  notes,  relatively  few 
consumers  currently  book  airline  travel 
through  the  Internet.  American 
Comments  at  2.  As  long  as  travel 
agencies  remain  the  predominant 
method  by  which  travellers  obtain 
information  on  airline  services  and  book 
seats,  CRS  regulation  will  remain 
essential  for  airline  competition  and 
ensuring  that  consumers  receive 
accurate  and  fair  advice  on  available 
service  options.  While  travel  agents  can 
access  airline  information  through 
Internet  sites,  as  United  claims,  we 
believe  that  the  greater  efficiency  of 
using  CRSs  will  cause  travel  agents  to 
continue  relying  on  CRSs  as  the  tool  for 
giving  customers  information  on  the 
services  offered  by  airlines  in  a  market. 
We  note,  moreover,  that  some  of  the 
Internet  booking  services  cited  by 
American,  such  as  the  Microsoft 
website,  use  a  CRS  for  providing 
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information  and  transaction  capabilities 
to  consumers.  The  impact  of  the 
Internet,  however,  is  an  issue  that  we 
intend  to  consider  in  detail  in  our 
upcoming  examination  of  the  CRS  rules 
62  FR  at  47610. 

American  also  cites  the  rise  of  low- 
fare  airlines  that  have  by-passed  CRS 
participation.  American  Qimments  at  3. 
In  general,  however,  the  low-fare 
airlines  seem  to  have  decided  that  CRS 
participation  is  necessary,  as  shown  by 
the  recent  decisions  of  Western  Pacific 
and  Valujet  to  distribute  their  services 
through  CRSs  and  the  earlier  decisions 
by  Frontier  and  Reno  to  use  CRSs  for 
distribution.  62  FR  at  47608. 

Sabre,  citing  the  public's  ownership 
of  twenty  percent  of  its  stock,  alleges 
that  rules  are  unnecessary  since  it  is  no 
longer  owned  entirely  by  one  airline. 
Sabre  Comments  at  4.  We  disagree. 
AMR,  American's  parent  corporation, 
continues  to  own  eighty  percent  of 
Sabre's  stock  and  obviously  has  the 
ability  to  control  Sabre's  operations, 
subject  to  Sabre's  obligations  to  its 
public  shareholders. 

Some  parties  opposing  further  display 
regulation  additionally  claim  that  our 
proposals  represent  a  radical  departure 
from  our  past  policy  of  keeping  our 
hands  off  CRS  displays.  According  to 
them,  in  all  earlier  rulemakings  we 
refused  to  engage  in  detailed  regulation 
of  CRS  displays  since  >ve  recognized 
that  overseeing  displays  was 
uimecessary  and  likely  to  cause  harm. 
See.  e.g..  United  Comments  at/-5.  We 
think  that  these  commenters  have 
mischaracterized  our  past  decisions  on 
CRS  displays. 

We  have,  of  course,  been  cautious 
about  regulating  CRS  displays,  since 
regulations  can  be  burdensome  and 
counter-productive.  But  a  major 
predicate  for  our  decision  against 
adopting  additional  rules  in  oiu-  last 
major  CRS  rulemaking  was  our 
determination  that  the  systems'  choice 
of  display  criteria  did  not  appear  to  be 
causing  significant  competitive  barm.  57 
FR  at  43802.  43803.  We  have  always 
recognized  that  the  airlines  controlling 
the  systems  have  the  incentive  and 
some  ability  to  create  displays  that  favor 
their  own  services  at  the  expense  of 
competing  services.  57  FR  at  43802.  We 
have  also  adopted  specific  display  rules 
when  that  appeared  necessary  to 
prevent  systems  frtjm  offering 
misleading  displays,  such  as  our  rule 
imposing  detailed  rules  on  the  systems' 
choice  of  connecting  points  in 
constructing  displays.  Our  recent 
experience  with  Apollo's  displays 
suggests  that  the  systems  can  and  will 
adopt  displays  that  cause  competitive 


harm  when  doing  so  benefits  their 
airline  affiliates. 

The  Need  To  Act  on  the  Di^lay 
Proposals 

We  think  that  the  record  shows  that 
the  on-line  preference  and  elapsed  time 
rules  should  be  adopted  now  to  prevent 
on-going  harm  to  consiuners  and  airline 
competition.  This  is  particxdarly  true 
since  Galileo  ignored  our  past 
suggestion  to  create  a  more  reasonable 
display  and  has  resisted  all  complaints 
bom  airlines  and  travel  agents  about  the 
current  Apollo  displays. 

Several  of  the  opponents  argue, 
however,  that  we  should  delay  a 
decision  on  our  display  proposals  until 
the  completion  of  our  CRS  study  and 
our  forthcoming  reexamination  of  the 
CRS  rules.  Sabre  Comments  at  1-2; 
Delta  Comments  at  2-4.  Their 
arguments  in  favor  of  delay  are 
unpersuasive. 

First,  the  record  in  this  proceeding  is 
adequate  to  enable  us  to  make  a  final 
decision  on  the  two  rules  we  are 
adopting  here.  All  of  the  parties  have 
had  an  ample  opportunity  to  address  the 
issues  in  this  proceeding  by  filing 
comments  and  reply  comments  on  our 
notice  of  proposed  rulemaking.  Thus 
there  is  no  need  for  us  to  defay  our 
decision  here  until  the  completion  of 
oiu-  CRS  study. 

Furthermore,  deferring  a  decision  on 
the  on-line  preference  and  elapsed  time 
rules  until  die  completion  of  the  study 
and  the  major  rulemaking  would  lead  to 
a  significant  delay  in  remedjring  the 
competitive  and  consumer  injury  being 
addressed  by  these  rules.  We  have 
decided  to  defer  consideration  of  the 
consumer  preference  rule,  but  our 
immediate  concerns  with  CRS  displays 
should  be  resolved  through  the  adoption 
of  the  on-line  preference  and  elapsed 
time  rules,  thus  making  a  final  decision 
on  the  consumer  preference  nde  less 
urgent.  We  are  just  beginiung  the 
reexamination  of  the  CRS  rules,  and  that 
proceeding  will  take  substantial  time  to 
complete,  as  did  our  last  major 
reexamination  of  the  CRS  ndes. 
Midwest  Express  points  out,  moreover, 
that  three  years  have  passed  since  we 
originally  questioned  the  fairness  of  the 
Apollo  displays  and  that  Galileo  has  not 
eliminated  their  problems.  Midwest 
Express  Comments  at  12.  This  makes 
any  further  delay  in  resolving  this  issue 
uiu<easonable  to  the  airlines  and  travel 
agents  harmed  by  the  display  practices 
at  issue. 


The  Need  for  Rules 

Several  parties  contend  that  the  notice 
of  proposed  rulemaking  presents  no 
case  for  adopting  additional  rules 


applicable  to  all  systems,  since  the 
notice  focuses  on  problems  created  by 
Apollo's  ciurent  displays.  Since  there 
seems  to  be  no  apparent  dissatisfaction 
with  any  other  system's  displays,  these 
commenters  contend  that  we  should  not 
adopt  new  rules  covering  all  of  the 
systems.  In  their  v'<?w,  we  should  take 
enforcement  action  against  Galileo  to 
compel  it  to  correct  its  displays.  Delta 
Comments  at  8-9;  TWA  Comments  at  3. 

While  our  notice  focused  on  the 
apparent  problems  with  the  Apollo 
displays,  we  noted  the  possibility  that 
other  systems  might  adopt  algorithms 
that  produce  similarly  misleading 
displays.  We  think  that  this  potential  for 
unreasonable  displays  is  sufficient  to 
justify  the  adoption  of  the  additional 
rules  creating  unambiguous  standards  in 
these  areas.  We  do  not  believe  that  we 
must  wait  until  additional  abuses  occur 
before  we  can  adopt  rules.  Cf.  GTE 
Senrice  Corp.  v.  FCC.  474  F.2d  724, 
731-732  (2d  Cir.  1973);  Mt.  Mansfield 
Television.  Inc.  v.  FCC,  442  F.2d  470. 
486-487  (2d  Cir.  1971).  And  at  this  time 
the  only  system  whose  displays  of 
services  within  North  America  all 
include  an  on-line  preference  is  Sabte, 
We  also  note  that  the  two  rules  will 
apparendy  affect  only  Sabre  and  Apollo, 
and  Sabre  will  incur  only  the  relatively 
small  expense  of  recreating  a  display  of 
North  American  services  that,  like 
Sabre's  existing  display  of  overseas 
services,  has  no  on-line  preference  (by 
"overseas"  in  this  rule  we  mean  services 
not  entirely  within  North  America,  such 
as  transaUantic  and  transpacific 
services).  Finally,  the  adoption  of  the 
elapsed  time  rule  should  prompUy 
eliminate  the  problems  with  Apollo's 
displays,  given  the  terms  of  the  rule  and 
the  statements  made  in  this  proceeding 
by  Galileo  and  United. 

The  Adoption  of  die  On-Line  Preference 
Rule 

We  have  determined  to  adopt  the  first 
of  our  three  proposals,  the  rule  requiring 
each  system  to  offer  a  display  without 
an  on-line  preference.  We  are  not 
requiring  the  display  without  the  on- 
line preference  to  be  the  default  display 
or  the  primary  dispfay.  although  it  must 
be  at  least  as  easy  to  use  as  every  other 
display  offered  by  a  system. 

While  consumers  usually  prefer  on- 
line service,  there  are  situations  where 
interline  connections  may  better  meet  a 
consmner's  travel  needs.  In  addition, 
the  on-line  preference  gives  an 
advantage  to  the  hub-and-spoke  services 
operated  by  larger  airlines  over  the 
services  of  smaller  airlines  that  have 
less  extensive  route  systems.  The  on- 
line preference  may  also  overstate 
consumer  preferences  for  on-line 
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service.  These  problems  will  be 
alleviated  if  each  system  must  offer  a 
display  without  an  on-line  preference  as 
an  option  for  travel  agents. 

Our  notice  of  proposed  rulemaking 
described  how  the  oo-line  preference 
makes  it  more  difRcult  for  consumers 
and  their  travel  agents  to  learn  about 
connections  between  United  and 
Frontier's  jet  service,  since  the 
preference  causes  the  connections 
between  United  and  the  service  offered 
by  United's  code-sharing  partners  to 
receive  a  better  display  position.  61  FR 
at  42211-42212.  Reno  Air's  comments 
provide  additional  examples  where  the 
on-line  preference  causes  systems  to 
give  a  lower  display  position  to  services 
that  would  better  meet  consumer  needs 
than  the  on-line  connections  given  a 
better  display  position.  Reno,  for 
example,  stated  that  a  traveller  seeking 
to  fly  from  Newark  to  Reno  after  12:30 
p.m.  would  see  an  Apollo  display  listing 
seventeen  on-line  connections  before  a 
connection  between  an  American  flight 
and  a  Reno  flight,  yet  that  connection 
arrives  earlier  than  any  of  the  on-line 
connecting  services  listed  above  it  in  the 
display  and  arrives  more  than  four 
hours  earlier  than  nine  of  them.  Reno 
Comments  at  3. 

The  cost  of  implementing  this  rule 
will  be  smah.  The  only  system  that  will 
have  to  create  a  new  display  is  Sabre, 
which  estimates  the  cost  of  doing  so  at 
$120,000.  Sabre  CommentB  at  5.  We 
note,  however,  that  the  rule  will  only 
require  Sabre  to  conform  its  display  of 
services  within  North  America  with  its 
display  of  overseas  services,  since  the 
latter  has  no  oo-line  preference.  In 
addition,  as  noted  above,  Sabre 
previously  offered  displays  without  an 
on-line  preference  for  North  American 
services.  61  FR  at  42210-42211. 

We  are  not  persuaded  by  the 
arguments  against  this  rule.  In 
particular,  we  think  the  adoption  of  this 
r\ile  is  consistent  with  the  usual 
preference  of  travellers  for  on-line 
service.  As  we  have  explained,  on-line 
coimections  should  tend  to  receive  a 
better  display  position  than  interline 
connections,  since  the  airline  operating 
the  on-line  connections  normally 
coordinates  the  schedules  to  provide  for 
more  efficient  service  and  shorter 
layovers  for  passengers.  61  FR  at  42212. 
See  also  Reno  Comments  at  2.  If,  on  the 
other  hand,  an  on-line  connection  does 
not  ofiier  these  advantages,  as  shown  by 
Reno's  examples,  then  we  see  no  reason 
why  every  display  offered  by  a  system 
should  give  the  on-line  connection  a 
better  display  position  if  there  are 
interline  connections  offering  more 
convenient  arrival  times  and  shorter 
layovers  for  travellers. 


We  also  disagree  with  Sabre's 
argument  that  we  should  not  adopt  this 
rule  since  Sabre  assertedly  would  offer 
a  display  without  an  on-line  preference 
if  travel  agencies  demanded  it.  Sabre 
Comments  at  5.  The  systems,  however, 
have  never  adopted  display  algorithms 
in  response  only  to  travel  agency 
demands  and  instead  tend  to  choose 
display  criteria  that  benefit  the  system's 
airline  owner  or  affiliate.  Given  the 
display  shortcomings  that  can  result 
from  the  on-line  preference, 
notwithstanding  consumer  preferences 
for  on-line  service,  we  think  the 
requirement  to  offier  a  display  without 
an  on-line  preference  is  necessary  to 
ensure  that  travel  agents  can  access 
more  useful  displays  and  to  better 
enable  airlines  to  compete  on  service 
and  price. 

Deferral  of  Consumer  Preference  Rule 

We  have  decided  at  this  time  to  defer 
acting  on  the  proposed  rule  that  would 
require  display  criteria  to  be  rationally 
related  to  consumer  preferences.  A 
number  of  parties,  including  some  non- 
vendor  airlines,  asserted  that  this 
proposal  was  too  vague  to  be  useful. 
See,  e.g..  Sabre  Comments  at  6-7; 
American  Comments  at  5-7;  Galileo 
Comments  at  3-6;  United  Comments  at 
15-16;  Delta  Conunents  at  14-15;  AAA 
Comments  at  3—4;  Midwest  Express 
Comments  at  2.  On  the  other  hand. 
ASTA,  one  system,  and  some  airlines 
supported  it.  Amadeus  Comments  at  2- 
3;  Alaska  Comments  at  2;  Continental 
Comments  at  2-3. 

We  have  determined  that  the  proposal 
would  better  be  considered  as  part  of 
our  overall  reexamination  of  the  rules. 
We  also  believe  that  the  most  serious 
ciirrent  display  problem — Apollo's 
treatment  of  single-plane  services — 
should  be  eliminated  by  our  adoption  of 
the  elapsed  time  rule.  Thus  there 
appears  to  be  no  immediate  need  to  act 
on  this  proposal.  We  do  intend, 
however,  to  consider  the  proposal 
further  in  the  upcoming  rulemaking,  so 
no  one  should  construe  our  deferral  as 
a  decision  to  abandon  it.  In  that 
rulemaking  we  can  consider 
modiflcations  to  the  proposal  that  may 
potentially  make  it  more  effective  and 
enforceable.  In  addition,  even  without 
the  rule,  we  may  still  take  action  against 
anticompetitive  or  deceptive  displays 
under  our  authority  to  prohibit  unfair 
and  deceptive  practices  in  the  marketing 
of  airline  transportation. 

The  Elapsed  Time  Rule 

We  are  adopting  the  rule  requiring 
systems  to  give  single-plane  flights  a 
preference  over  connecting  services  if 
they  do  not  make  substantial  use  of 


elapsed  time  in  selecting  flight  options 
from  the  database.  We  proposed  this 
rule  as  an  alternative  to  the  consumer 
preference  rule,  since  it  would  provide 
clearer  standards  for  displays  and 
eliminate  the  problems  caused  by 
Apollo's  current  displays.  61  FR  at 
42215. 

Galileo  and  United  state  that  our 
adoption  of  this  proposal  will 
substantially  alleviate  the  dissatisfaction 
with  Apollo's  current  displays.  Galileo 
Comments  at  6-7;  United  Conunents  at 
3,  14.  United  thus  states,  "United  is 
confident  that  an  adjustment  of  the 
Apollo  display  algorithm  to  incorporate 
elapsed  time  as  a  factor  in  selecting 
flights  frt}m  the  database  will  fully 
resolve  the  situations  discussed  in  the 
Notice  where  the  £)epartment  tentatively 
finds  that  the  ciurent  algorithm 
produces  unreasonable  results."  United 
Comments  at  14. 

United  and  Apollo  Travel  Services 
have  tried  to  defend  the  ApoUo 
displays.  Their  arguments  are 
imconvincing.  United  relied  primarily 
on  the  argument  that  single-plane  flints 
are  not  invariably  faster  than  connecting 
services  and  cited  numerous  examples 
of  markets  where  there  are  some 
connecting  services  requiring  less  travel 
time  than  some  single-plane  flights. 
United  Comments  at  10-12;  United 
Reply.  While  we  assume  that  United's 
examples  are  acciuate,  in  general  single- 
plane  flights  should  have  a  shorter 
elapsed  travel  time  than  connecting 
services.  Furthermore,  the  examples  of 
Apollo  displays  discussed  in  our  notice 
of  proposed  rulemaking  show  that  all 
too  often  ApoUo  gives  a  better  display 
position  to  connecting  services  that 
require  much  more  travel  time  than 
competing  single-plane  flights.  61  FR  at 
42213.  Many  other  examples  of 
similarly  unreasonable  Apollo  displays 
exist.  Alaska  Comments  at  7-10; 
Midwest  Express  Comments  at  7-9; 
Reno  Comments  at  4-5. 

United's  argument,  moreover, 
wrongly  ignores  the  other  advantages 
offered  consumers  by  single-plane 
flights — a  reduced  risk  of  lost  luggage 
and  the  elimination  of  the  possibility  of 
missed  connections.  Alaska  Comments 
at  3.  Furthermore,  even  if  United's 
position  is  correct,  our  rule  is  consistent 
with  it,  since  the  rule  encourages 
systems  to  make  greater  use  of  elapsed 
time  in  creating  their  displays. 

United  also  argues  that  the  Apollo 
algorithm  can  give  travel  agents  notice 
on  the  first  screens  that  additional 
dirlines  serve  a  market.  United 
Comments  at  7-9,  citing  our  example  of 
the  Orange  County-Seatde  market. 
United's  claim  is  unreasonable.  Apollo's 
display  of  Orange  County-Seattle 
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services  gives  a  high  display  position  to 
America  West's  connecting  service, 
whose  connection  between  an  Orange 
County-Phoenix  flight  and  a  Phoenix- 
Seattle  flight  would  enable  a  traveller  to 
reach  Seatde  bom  Orange  County. 
America  West's  coimecting  services 
benefit  from  the  weight  given 
displacement  time  in  constructing  the 
display.  Other  airlines,  unlike  America 
West,  offer  single-plane  service  in  the 
market.  The  better  display  position 
given  connecting  services  like  those 
offered  by  America  West  causes  the 
single-plane  flights  to  be  given  a  poorer 
position,  even  though  they  are  likely  to 
be  preferred  by  most  travellers.  Few 
travellers  would  be  interested  in 
learning  about  America  West's  service 
in  the  market,  when  the  single-plane 
flights  offer  a  more  convenient  and 
faster  way  to  reach  Seattle.  Moreover,  in 
other  cases  the  Apollo  algorithm  keeps 
travel  agents  fitjm  learning  that  an 
airline  serves  a  market  (and  does  so 
with  single-plane  flights  that  are  often 
more  convenient).  Midwest  Express 
Reply  at  7,  n.  4. 

United  also  tried  to  defend  the  Apollo 
algorithm  on  the  basis  that  the  algorithm 
takes  into  account  displacement  time,  a 
factor  allegedly  important  to  travellers 
because  departure  time  is  a  major 
consideration  in  selecting  service. 
United  Comments  at  8.  We  think  United 
has  overstated  the  importance  of 
displacement  time.  See  Reno  Comments 
at  4.  More  importantly,  the  Apollo 
algorithm  gives  too  little  weight  to 
elapsed  time,  a  factor  that  it  is  usually 
more  important  to  travellers.  See,  e.g., 
Amadeus  Comments  at  6.  And,  as 
shown,  ASTA,  the  travel  agents'  major 
trade  association,  has  repeatedly 
complained  that  Apollo's  current 
displays  provide  misleading  and  poor 
rankings  of  airline  services.  Though 
United  claimed  that  ASTA's  opinion  is 
entiUed  to  less  weight  than  AAA's 
position.  United  Reply  at  2.  n.  1,  we 
disagree,  and  in  any  event  AAA  did  not 
even  allege  that  Apollo's  current 
displays  are  reasonable  or  useful. 

Equally  unpersuasive  is  Apollo  Travel 
Services'  claim  that  the  Apollo  displays 
caimot  cause  problems  because  travel 
agents  can  easily  obtain  an  alternative 
display  with  a  few  keystrokes.  Apollo 
Travel  Services  Comments  at  7.  Travel 
agents,  as  we  have  repeatedly  noted,  are 
often  pressed  for  time  and  therefore 
unwilling  to  take  additional  steps  to 
obtain  better  displays.  See,  e.g..  57  FR 
at  43786;  Marketing  Practices  at  69. 

American  and  Saore  contend  that  this 
rule  will  be  too  vague,  since  it  requires 
systems  to  use  elapsed  time  as  a 
"significant  factor"  in  selecting  flights 
fitim  the  database  if  single-plane  flights 


are  not  given  a  preference  over 
connecting  flights  in  displays.  American 
Comments  at  8-9;  Sabre  Comments  at  8. 
This  objection  is  not  substantial  enough 
to  defeat  our  proposal,  since  the  rule 
will  give  systems  some  guidance.  We 
are  reluctant  to  be  more  precise,  since 
that  would  be  contrary  to  our  long- 
standing wish  to  avoid  regulating 
ranking  and  editing  criteria  in  detail. 

TWA  objected  to  the  proposal  on  the 
ground  that  Apollo  allegedly  does  not 
have  integrated  displays  and  thus  would 
not  be  covered  by  the  rule.  TWA 
Comments  at  7.  TWA  has  overlooked 
.  the  definition  of  integrated  displays 
given  in  our  rules,  14  CFR  255.3.  While 
we  sometimes  use  the  term  "integrated 
display"  to  refer  to  displays  that  do  not 
show  all  services  withhi  a  category  of 
services,  such  as  non-stop  flights,  before 
another  category  of  services,  such  as 
connecting  flights,  in  this  instance  we 
are  using  the  definition  already  given  by 
the  rules. 

Alaska  and  Midwest  Express  asked  us 
to  modify  our  proposal  so  that  it  would 
require  systems  to  always  place  single- 
plane  flights  above  connecting  services. 
Alaska  Comments  at  1;  Midwest  Express 
Comments  at  1-2.  We  proposed  to  give 
systems  the  option  either  of  displaying 
all  single-plane  flights  before 
connections  or  of  using  elapsed  time  as 
a  significant  factor  in  selecting  flights 
fit>m  the  database.  We  did  not  propose 
a  rule  requiring  systems  to  always  give 
a  better  display  position  to  single-plane 
flights.  In  addition,  we  have  not 
received  complaints  about  a  Sabre 
display  that  does  not  give  single-plane 
flights  a  preference  over  connecting 
flights;  that  display  uses  elapsed  time  in 
selecting  flights  bom  the  database. 
United  also  observes  that  some  single- 
plane  flights  are  routed  in  a  manner 
which  does  not  give  travellers 
convenient  service.  United  Conunents  at 
12,  citing  an  Alaska  San  Diego-Seattie- 
Portland  flight.  However,  if  Alaska  and 
others  wish  us  to  address  this  matter 
further  in  our  overall  reexamination  of 
the  rules,  we  will,  of  course,  consider 
their  comments. 

Despite  the  objection  of  one 
commenter,  we  believe  this  rule  is 
consistent  with  the  systems'  agreement 
not  to  rank  nonstop  flights  on  the  basis 
of  elapsed  time,  since  the  use  of  that 
factor  had  encouraged  airlines  to  submit 
unrealistic  flight  schedules  to  the 
systems.  See  56  FR  at  12610.  We  have 
not  prohibited  the  use  of  elapsed  time 
in  ranking  connecting  services,  and  we 
do  not  believe  our  rule  will  undermine 
the  systems'  agreement  on  the  ranking 
of  nonstop  flights.  Our  concern  in 
adopting  this  rule  involves  displays  that 
sometimes  list  more  convenient  single- 


plane  flights  after  less  convenient 
connecting  services. 

Finally,  United  has  proposed  revising 
the  language  of  the  proposed  rule  so  that 
it  imposes  an  affirmative  obligation  on 
systems.  United  Comments  at  15.  We 
think  that  proposal  is  reasonable,  so  we 
will  adopt  it.  As  used  in  the  revised 
language,  "or"  means  "or"  and  "and". 


Alternatives  to  Rulemaking 

We  explained  in  oiu'  notice  of 
proposed  rulemaking  that  consumere. 
travel  agencies,  and  non- vendor  airlines 
could  not  avoid  the  harm  caused  by 
displays  that  injure  consumers  and 
airline  competition.. Travel  agents  could 
only  overcome  Apollo's  predetermined 
ranking  of  airline  services  either  by 
taking  the  time  to  search  through 
multiple  screens  or  by  requesting  with 
additional  keystrokes  a  display  that  lists 
single-plane  flights  before  connecting 
services,  but  this  additional  work  will 
be  unattractive  for  many  agents  due  to 
the  time  pressures  of  their  job.  Indeed, 
vendor  airlines  have  an  incentive  to 
create  displays  giving  their  flights  a 
better  display  position  precisely  because 
they  know  that  travel  agents  often  will 
not  override  the  system's  primary 
ranking  of  airline  flights.  Travel 
agencies  also  have  littie  ability  to  switch 
systems  if  they  become  dissatisfied  with 
the  poor  displays  offered  by  the  system 
they  are  currently  using.  61  FR  at  42215. 

Travel  agency  customers  have  no 
independent  ability  to  o%et  the  harm 
caused  by  unreasonable  CRS  displays. 
They  rely  on  the  travel  agent  to  tell 
them  what  services  are  available  and  do 
not  usually  see  the  display  used  by  the 
agent.  Since  few  agency  offices  use  more 
than  one  system,  travellere  have  no 
ability  to  ask  the  agent  to  use  a  different 
system.  Ibid. 

Similarly,  non-vendor  airlines  have 
littie  control  over  an  agent's  use  of  CRS 
displays  and  no  bargaining  leverage 
with  any  system  over  display 
algorithms.  Ibid. 

)Vhile  some  of  the  commenters 
challenged  these  points,  as  discussed 
above,  we  are  not  persuaded  by  their 
objections.  Among  other  things,  we  do 
not  believe  that  the  use  of  the  Internet 
by  consumers  (and  travel  agents)  is 
widespread  enough  to  substantially 
reduce  the  impact  of  CRS  practices  on 
airline  competition  and  the  quality  of 
information  given  consumers  on  airline 
service  options.  Moreover,  many 
Internet  sites  use  a  CRS  as  a  booking 
engine. 

Rules  Suggested  by  the  Parties 

Several  of  the  parties  suggested  other 
rules.  Frontier,  for  example,  argues  that 
we  should  require  major  airlines  to 
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code-share  and  offer  joint  fares  on  a 
non-discriminatory  basis  with  other 
airlines  at  their  hubs,  that  we  should 
require  elapsed  time  to  be  the  basis  for 
ranking  flights,  or  that  we  should 
prohibit  code-sharing.  Frontier 
Comments  at  5.  Amadeus  (supported  by 
Continental]  urges  us  to  regulate  the 
displays  offered  by  on-line  computer 
services  and  Internet  sites.  Amadeus 
Comments  at  8-15.  Reno  alleges  that 
other  CRS  practices,  such  as  high 
booking  fees,  injure  airline  competition. 
Reno  Comments  at  6-7. 

We  may  adopt  only  the  rules 
proposed  by  our  notice  of  proposed 
hilemaking,  so  we  could  not  adopt  any 
of  these  suggested  additional  changes 
without  first  issuing  a  new  notice  of 
proposed  rulemaking.  Since  we  have 
begun  a  proceeding  for  the  overall 
reexamination  of  our  CRS  rules, 
including  the  display  rules,  we  think 
{hat  the  parties'  additional  proposals 
would  best  be  considered  in  that 
proceeding.  We  note,  moreover,  that  the 
advance  notice  specifically  asks  parties 
to  comment  on  the  Internet  issue  raised 
by  Amadeus  and  the  booking  fee  issue 
raised  by  Reno.  62  FR  at  47610. 

Regulatory  Assessment 

The  two  rules  we  are  adopting  are  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  have  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  Executive  Order  12866  requires 
each  executive  agency  to  prepare  an 
assessment  of  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  The  rules 
are  also  significant  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation,  44  FR 
11034. 

We  tentatively  found  that  the 
proposed  rules  would  benefit 
consumers,  travel  agents,  and  non- 
vendor  airlines  and  that  they  would  not 
impose  significant  costs  on  the  systems. 
We  asked  commenters  to  give  us  more 
detailed  information  on  the  costs  and 
benefits  of  the  proposed  rules.  61  FR  at 
42216. 

The  two  rules  that  we  are  adopting 
should  benefit  airline  competition  and 
consumers.  They  will  provide  airlines  a 
greater  opportunity  to  obtain  passengers 
on  the  basis  of  the  quality  of  their 
service  and  their  fares  by  reducing  the 
possibility  that  unreasonable  CRS 
display  positions  will  determine  the 
number  of  bookings  received  by  an 
airline.  Ifi  addition,  the  rules  should 
make  travel  agency  operations  more  ^ 
efficient  by  enabling  travel  agents  to 
find  the  best  service  with  less  work.  The 
rules  will  benefit  consumers  by  making 
it  more  likely  that  travel  agencies  will 


recommend  more  convenient  airline 
service.  By  promoting  airline 
competition,  the  rules  will  produce 
additional  savings  and  other  benefits  for 
consumers. 

The  Department  does  not  have 
enough  information  to  enable  it  to 
quantify  the  potential  benefits  of  the 
rule.  However,  giving  travel  agents  and 
their  customers  a  better  ability  to  find 
the  best  available  airline  service  can 
result  in  substantial  consumer  savings, 
as  the  Justice  Department  noted  in  its 
comments  in  our  last  CRS  rulemaking. 
56  FR  12606.  Moreover,  Alaska  and 
Midwest  Express  have  estimated  that 
Apollo's  display  reduces  their  revenues 
by  millions  of  dollars  each  year.  If  their 
estimates  are  valid,  Apollo's  current 
displays  are  also  causing  many 
travellers  to  take  connecting  services 
instead  of  one-stop  flights  that  may  be 
more  convenient. 

While  we  expect  the  two  rules  to 
provide  significant  benefits,  we  do  not 
expect  them  to  impose  significant  costs 
on  the  systems.  The  only  system  that 
provided  an  estimate  on  its 
programming  expenses  is  Sabre,  which 
states  that  the  required  creation  of  a 
display  without  an  on-line  preference 
will  cost  it  $120,000.  Sabre,  however, 
until  recentiy  offered  a  display  of  North 
American  services  without  an  on-line 
preference;  our  rule  will  only  require  it 
to  use  the  same  criteria  on  this  point  as 
its  displays  of  overseas  services,  which 
have  no  on-line  preference.  Galileo  did 
not  estimate  the  cost  of  the 
programming  changes  needed  to  comply 
with  the  elapsed  time  rule.  We  doubt 
that  its  reprogramming  costs  will  be 
significant. 

The  Department  does  not  believe  that 
there  are  any  alternatives  to  this 
proposed  rule  which  would  accomplish 
the  goal  of  giving  each  participating 
carrier  a  greater  opportunity  to  have  its 
services  fairly  displayed  in  CRSs.  These 
rules  do  not  impose  unfunded  mandates 
or  requirements  that  will  have  any 
impact  on  the  quality  of  the  human 
environment. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  601  et  seq.,  was  enacted 
by  Congress  to  ensure  that  small  entities 
are  not  unnecessarily  and 
disproportionately  burdened  by 
government  regulations.  The  act 
requires  agencies  to  review  proposed 
regulations  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  rule,  small  entities  include 
smaller  U.S.  and  foreign  airlines  and 
smaller  travel  agencies. 


In  our  notice  of  proposed  rulemaking 
we  stated  the  reasons  for  proposing  the 
additional  CRS  display  rules  and  tiie 
objectives  and  legal  basis  for  those 
proposals.  We  tentatively  found  that  the 
proposals  would  give  smaller  airlines  a 
better  opportunity  to  obtain  a  fair 
display  position  in  CRSs  and  thereby 
enable  them  to  obtain  more  bookings 
and  compete  more  successfully  witii 
larger  airlines.  We  also  determined  that 
the  proposals  would  benefit  smaller 
travel  agencies  by  making  it  etisier  for 
them  to  serve  their  customers  more 
efficientiy  and  to  give  them  better 
advice  on  airline  service  options. 

Several  commenters  submitted  their 
views  on  the  proposed  rules'  impact  on 
small  business  entities.  We  considered 
their  comments  in  deciding  whether  to 
make  our  proposals  final. 

We  have  determined  to  make  final  our 
tentative  findings  that  the  rule  proposals 
would  benefit  smaller  airlines  and  travel 
agencies.  As  explained  earlier,  the 
proposed  rules  will  give  smaller  airlines 
a  better  opportiuiity  to  compete  and  will 
make  it  easier  for  travel  agencies  to 
serve  their  customers. 

Our  rules  contain  no  direct  reporting, 
record-keeping,  or  other  compliance 
requirements  that  would  affect  small 
entities.  There  are  no  other  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
our  proposed  rules. 

The  Department  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  et  seq.)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  will 
enable  travel  agencies  to  operate  more 
efRcienUy  and  will  give  smaller  airlines 
a  greater  assurance  that  their  services 
will  be  fairly  displayed  by  the  systems, 
as  explained  above.  The  rule  will 
impose  no  requirements  on  smaller 
airlines  or  travel  agencies  and  will  not 
other  wise  increase  their  costs. 

Paperwork  Reduction  Act 

This  proposal  contains  no  coUection- 
of-information  requirements  subject  to 
the  Paperwork  Reduction  Act,  P.L.  No. 
96-511,  44  U.S.C.  Chapter  35. 

The  rules  we  are  adopting  will  have 
no  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812. 
we  have  determined  that  the  rules  do 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 
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List  of  Subjects  in  14  CFR  Part  255 

Air  carriers.  Antitrust,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  of 
Transportation  amends  14  CFR  Part  255, 
Carrier-owned  Computer  Reservations 
Systems,  as  follows: 

PART255-IAMENDED1 

1.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Authoritjr:  49  U.S.C  40101,  40102,  40105. 
40113, 41712,  recodifying  49  U.S.C.  1301, 
1302, 1324, 1381, 1502  (1992  ed). 

2.  Section  255.4(a)  is  revised  to  read 
as  follows: 

S  2S5.4    Display  of  infonnatlon. 

(a)  All  systems  shall  provide  at  least 
one  integrated  display  that  includes  Uie 
schedules,  fares,  rules  and  availability 
of  all  participating  carriers  in 
accordance  with  the  provisions  of  this 
section.  This  display  shall  be  at  least  as 
useful  for  subscribers,  in  terms  of 
functions  or  enhancements  offered  and 
the  ease  with  which  such  functions  or 
enhancements  can  be  performed  or 
implemented,  as  any  other  displays 
maintained  by  the  system  vendor.  No 
system  shall  make  available  to 
subscribers  any  integrated  display 
unless  that  display  complies  with  the 
requirements  of  this  section. 

(1)  Each  system  must  offer  an 
integrated  display  that  uses  the  same 
editing  and  ranking  criteria  for  both  on- 
line and  interline  coimections  and  does 
not  give  on-line  connections  a  system- 
imposed  preference  over  interline 
connections.  This  display  shall  be  at 
least  as  useful  for  subscribers,  in  terms 
of  functions  or  enhancements  offered 
and  the  ease  with  which  such  functions 
or  enhancements  can  be  performed  or 
implemented,  as  any  other  display 
maintained  by  the  system  vendor. 

(2)  Each  integrated  display  offered  by 
a  system  must  either  use  elapsed  time 
as  a  significant  factor  in  selecting 
service  options  from  the  database  or 
give  single-plane  flights  a  preference 
over  connecting  services  in  ranking 
services  in  displays. 
•        •        *        •        • 

Issued  in  Washington,  DC  on  November  26, 
1997. 

Rodney  E.  Slater. 

Secretary  of  Transportation. 

IFR  Doc.  97-31674  Filed  12-2-97;  8:45  am) 

BILUNO  COOE  4»10-62-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1614 

Federal  Sector  Equal  Employment 
Opportunity 

CFR  Correction 

In  title  29  of  the  Code  of  Federal 
Regulations,  parts  900  to  1899,  revised 
as  of  July  1,  1997,  on  page  275,  in 
§  1614.204,  in  paragraph  (d)(1).  in  the 
fourth  line,  "shall  be"  should  read 
"shall  not  be". 

BIUJNQ  COOE  180S-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGO06-«7-0e2| 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
New  Jersey  intracoastal  Waterway, 
Manasquan  River 

AGENCY:  Coast  Guard.  DOT. 

ACTKM:  Notice  of  temporary  deviation 
from  regulations. 


SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District  has  issued  a  temporary 
deviation  frtjm  the  regulation  governing 
the  operation  of  the  Brielle  Railroad 
Bridge  across  the  New  Jersey 
Intracoastal  Waterway,  Manasquan 
River  at  mile  0.9.  in  Point  Pleasant,  New 
Jersey.  Begirming  January  12  through 
March  13.  1998,  this  deviation  allows 
the  bridge  to  remain  closed  to 
navigation  between  the  hours  of  8  a.m. 
to  9:45  a.m.;  10  a.m.  to  11:45  a.m.;  1 
p.m.  to  2  p.m.;  and  2:15  p.m.  to  3:30 
p.m.,  Monday  through  Friday  excluding 
holidays.  This  closure  is  necessary  to 
facilitate  extensive  repairs  and  maintain 
the  bridge's  operational  integrity  while 
still  providing  for  the  reasonable  needs 
of  navigation. 

DATES:  The  deviation  is  effective  from  8 
a.m.  on  January  12.  1998  antil  3:30  p.m. 
on  March  13, 1998. 

SUP»>l.EMENTARY  INFORMATKM:  The 

Brielle  Railroad  Bridge  is  owned  and 
operated  by  New  Jersey  Transit  (NJ 
Transit).  On  October  7. 1997.  a  letter 
was  forwarded  to  the  Coast  Guard  by  NJ 
Transit  requesting  a  temporary 
deviation  from  the  normal  operation  of 
the  bridge  to  implement  extensive 
repairs.  Presentiy,  the  draw  is  required 
to  open  on  signal  at  all  times.  These 
repairs  entail  replacement  or 
reinforcement  of  stringers,  floor  beams, 


laterals  and  bearings.  Removing  the 
existing  rivets  and  installing  bolts  is  a 
major  portion  of  tiie  work.  To  perform 
these  repairs,  and  use  equipment  and 
labor  safety,  maintaining  the  drawbridge 
span  in  the  closed  position  is  needed 
part  of  the  time. 

Discussions  with  marine  interests 
revealed  that  approximately  four 
commercial  party  vessels  transit  through 
the  bridge  during  the  v\rinter  months. 
However,  these  vessels  normally  depart 
between  the  hours  of  6  a.m.  and  8  a.m. 
Vessels  engaged  in  half  day  transits 
return  around  noon,  with  fiill  day 
transits  returning  at  6  p.m.  Therefore, 
these  vessels  are  not  expected  to  be 
negatively  impacted  by  the  temporary 
deviation. 

From  January  12  until  March  13, 
1998,  this  deviation  allows  the  draw  of 
the  Brielle  Railroad  Bridge  to  remain 
closed  to  navigation  between  the  hours 
of  8  a.m.  to  9:45  a.m.;  10  a.m.  to  11:45 
a.m.;  1  p.m.  to  2  p.m.;  and  2:15  p.m.  to 
3:30  p.m.,  Monday  through  Friday 
excluding  holidays. 

Dated:  November  12, 1997. 
Roger  T.  Rnfr.  Jr., 

Vice  Admiral.  U.S.  Coast  Guard.  Commander, 
Fifth  Coast  Guard  District. 
[FR  Doc.  97-31738  Filed  12-2-97;  8:45  am) 
aiUJNQ  COOC  4*1»-14-li 


DEPARTMENT  OF  DEFENSE 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN2900-AI94 

Veterans  Education:  increased 
Allowances  for  the  Educational 
Assistance  Test  Program 

AQENOES:  Department  of  Defense  and 
Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  The  law  provides  that  rates  of 
subsistence  allowance  and  educational 
assistance  payable  under  the 
Educational  Assistance  Test  Program 
shall  be  adjusted  annually  by  the 
Secretary  of  Defense  based  upon  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education 
in  the  twelve-month  period  since  the 
rates  were  last  adjusted.  After 
consultation  with  the  Department  of 
Education,  the  Department  of  Defense 
has  concluded  that  the  rates  for  the 
1997-98  academic  year  should  be 
increased  by  6%  over  the  rates  payable 
for  the  1996-97  academic  year.  The 
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regulations  dealing  with  these  rates  are 
amended  accordingly. 
EFFECTIVE  DATE:  December  3. 1997. 
FOR  FURTHER  MFORMATIOM  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  202-273-7187. 
SUPPLEMENTARY  INFORMATION:  The  law 
(10  U.S.C.  2145)  provides  that  the 
Secretary  of  Defense  shall  adjust  die 
amount  of  educational  assistance  which 
may  be  provided  in  any  academic  year 
under  the  Educational  Assistance  Test 
Program,  and  the  amount  of  subsistence 
allowance  authorized  under  that 
program.  The  adjustment  is  to  be  based 
upon  the  twelve-month  increase  in  the 
average  actual  cost  of  attendance  at 
public  institutions  of  higher  education. 
As  required  by  law,  the  Department  of 
Defense  has  consulted  with  the 
Department  of  Education.  The 
Department  of  Defense  has  concluded 
that  these  costs  increased  by  6%  in  the 
1996-97  academic  year.  Accordingly, 
this  revision  changes  38  CFR  21.5820 
and  21.5822  to  reflect  a  6%  increase  in 
the  rates  payable  in  the  1997-98 
academic  year. 

Administrmtive  Procedure  Act 

Pursuant  to  5  U.S.C.  553  there  is  good 
cause  for  finding  that  notice  and  public 
procedure  are  impractical,  unnecessary, 
and  contrary  to  the  public  interest  and 
there  is  good  cause  for  dispensing  with 
a  30  day  delay  of  the  efi^ective  date.  The 
rates  of  subsistence  allowance  and 
educational  assistance  payable  under 
the  Educational  Assistance  Test 
Program  are  determined  based  on  a 
statutory  formula  and,  in  essence,  the 
calculation  of  rates  merely  constitutes  a 
non-discretionary  ministerial  act. 

The  Secretary  of  Veterans  Afi^airs  and 
the  Secretary  of  Defense  have  certified 
that  these  amended  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  60S(b),  the 
amended  regulations,  therefore,  are 
exempt  from  the  initial  and  final 
regulatory  fiexibiiity  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  amended  reguiadons 
direcdy  affect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
program  affected  by  these  regulations. 


List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Loan  programs- 
education,  Loan  programs-veterans. 
Manpower  training  programs.  Reporting 
and  recordkeeping  requirements, 
Schools.  Travel  and  transportation 
expenses.  Veterans,  Vocational 
education.  Vocational  rehabilitation. 

Approved:  October  17, 1997. 
Henhel  W.  Gober, 

Acting  Secretary  of  Veterans  Affairs. 

Approved:  November  13,  1997. 
Normand  G.  Lezy, 

Lieutenant  General,  USAF,  Deputy  Assistant 
Secretary  IMilitary  Personnel  Policy). 

For  the  reasons  set  out  above,  38  CFR 
part  21  (subpart  H)  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  H — Educational  Assistance 
Test  Program 

1.  The  authority  citation  for  part  21, 
subpart  H,  continues  to  read  as  follows: 

Authority:  10  U.S.C  chapter  107,  Pub.  L 
96-342. 

f  21.5820    [Amended] 

2.  In  §  21.5820,  paragraph  (b)(1)  is 
amended  by  removing  "1996-97"  and 
adding,  in  its  place,  "1997-98",  and  by 
removing  "S2,927"  and  adding,  in  its 
place,  "$3,103";  paragraph  (b)(2)(ii]  is 
amended  by  removing  "1996-97"  and 
adding,  in  its  place  "1997-98"; 
paragraph  (b)(2)(ii)(A)  is  amended  by 
removing  "$325.22"  and  adding,  in  its 
place,  "$344.78",  and  by  removing 
"$162.61"  and  adding,  in  its  place, 
"$172.39";  paragraph  (b)(2Kii){B)  is 
amended  by  removing  "$10.84"  and 
adding,  in  its  place,  "$11.49",  and  by 
removing  "$5.42",  and  adding,  in  its 
place,  "$5.75";  paragraph  (b)(2)(ii)(C)  is 
amended  by  removing  "increased"  both 
times  it  appear^  and  adding,  in  its  place, 
"decreased";  paragraph  (b)(3)(ii)  is 
amended  by  removing  "1996-97"  and 
adding,  in  its  place,  "1997-98"; 
paragraph  (b)(3)(ii)(A)  is  amended  by 
removing  "$325.22"  and  adding,  in  its 
place,  "$344.78",  and  by  removing 
"$162.61"  and  adding,  in  its  place, 
"$172.39";  paragraph  {b}(3)(ii)(B)  is 
amended  by  removing  "$10.84"  and 
adding,  in  its  place  "$11.49",  and  by 
removing  "$5.42"  and  adding,  in  its 
place,  "$5.75";  and  paragraph 
(bH3)(ii)(C)  is  amended  by  removing 


"increased"  both  times  it  appears  and 
adding,  in  its  place,  "decreased". 

$21.5822    [Amendecq 

3.  In  §  21.5822,  paragraph  (b)(l)(i)  is 
amended  by  removing  "$729"  and 
adding,  in  its  place,  "$773"  and  by 
removing  "1996-97"  and  adding  in  its 
place,  "1997-98";  paragraph  (b)(l)(ii)  is 
amended  by  removing  "$364.50"  and 
adding,  in  its  place,  "$386.50"  and  by 
removing  "1996-97"  and  adding,  in  its 
place,  "1997-98";  paragraph  (b)(2)(i}  is 
amended  by  removing  "1996-97"  and 
adding,  in  its  place,  "1997-98"  and  by 
removing  "$729"  and  adding,  in  its 
place,  "$773";  and  paragraph  (b)(2)(ii)  is 
amended  by  removing  "1996-97"  and 
adding,  in  its  place,  "1997-98"  and  by 
removing  "$364.50",  and  adding,  in  its 
place,  "$386.50". 

(PR  Doc.  97-31627  Filed  12-2-97;  8:45  am] 

BILUNQ  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN2900-AH91 

Veterans  Education:  Approval  of 
Correspondence  Programs  or  Courses 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
VA-administered  educational  assistance 
and  educational  benefits  regulations 
concerning  approval  of  programs  of 
education  pursued  exclusively  by 
correspondence  and  the  correspondence 
portion  of  correspondence-residence 
courses  for  Department  of  Veterans 
Affairs  (VA)  training.  A  number  of 
changes  are  made  to  conform  to 
statutory  changes.  The  regulations  are 
also  amended  to  require  that  the 
educational  institution  offering  a 
correspondence  program  or  course 
certify  to  the  State  approving  agency 
(SAA)  that  at  least  50  percent  of  those 
pursuing  the  program  or  course  require 
six  months  or  more  to  complete  it  based 
on  the  six-month  period  immediately 
preceding  the  educational  institution's 
application  for  approval.  The 
certification  is  to  enable  the  SAA  to 
determine  whether  the  program  or 
course  meets  the  statutory  requirement 
that  at  least  50  percent  of  those  pursuing 
the  program  or  coiuse  require  six 
months  or  more  to  complete  it.  The 
regulations  are  also  amended  to 
expressly  provide  that  the  SAA  may 
periodically  review  the  program  or 
course  approvals  already  granted  and 
that  this  determination  would  be  based 
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on  the  records  of  the  school  for  a  two- 
year  period  reasonably  related  to  the 
date  on  which  such  review  is 
conducted.  These  periods  are 
appropriate  to  determine  compliance 
with  the  statutory  requirements. 
Further,  due  to  the  deletion  of  the 
statutory  basis  for  its  adoption,  the 
requirement  that  the  program  or  course 
must  require  not  less  than  six  hours 
preparation  per  week  over  any  26-week 
period  is  deleted,  and  related 
requirements  for  SAAs  are  changed.  In 
addition,  this  document  clarifies  that 
the  provisions  concerning  enrollments 
in  the  program  or  course  apply  not  only 
to  eligible  veterans,  spouses,  and 
surviving  spouses,  but  also  to  reservists. 
Other  changes  are  made  for  purposes  of 
clarity. 

DATES:  EffectivfrDate:  January  2,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  Jime 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  202-273-7187. 
8UPPI.BHENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  July  1,  1997  (62  FR  35464), 
VA  proposed  to  amend  the 
"Administration  of  Educational 
Assistance  Programs"  regulations  which 
are  set  forth  in  38  CFR  21.4001  et  seq. 
It  was  proposed  to  amend  the 
regulations  at  §§  21.4256  and  21.4279  to 
reflect  amended  statutory  provisions 
contained  in  the  Veterans'  Benefits 
Improvement  Act  of  1994,  Public  Law 
103—446.  These  provisions: 

•  Require  that  programs  of  education 
offered  exclusively  by  correspondence 
or  the  correspondence  portion  of  a 
correspondence-residence  course  may 
be  approved  for  VA  training  only  if  they 
are  offered  by  an  accredited  educational 
institution; 

•  Negate  the  prior  regulatory 
requirement  providing  that  the  normal 
period  required  to  complete  a  program 
of  education  by  correspondence  or  the 
correspondence  portion  of  a 
combination  correspondence-residence 
course  may  not  be  less  than  six  months; 
and 

•  Impose  a  requirement  that  at  least 
50  percent  of  those  pursuing  the 
program  or  course  shall  require  six 
months  or  more  to  complete  it. 

In  addition  to  these  statutory 
requirements,  VA  proposed  to: 

•  Require  an  SAA  when  reviewing  an 
application  for  a  new  correspondence 
program  or  course  approval  to 
determine  whether  it  meets  the  course 
completion  requirements  based  on  the 
six-month  period  immediately 
preceding  the  educational  institution's 
application  for  approval; 


•  Permit  SAAs  to  review  periodically 
correspondence  program  or  course 
approvals  already  granted  to  determine 
whether  the  completion  requirement 
was  met  by  examining  a  prior  two-year 
period  reasonably  related  to  the  date  on 
which  such  review  is  conducted. 

•  Remove  the  regulatory  requirement 
that  a  correspondence  program  or 
course  must  require  at  least  six  hours  of 
preparation  per  week  over  any  26-week 
period; 

•  Require  that  correspondence- 
residence  courses  would  have  to  meet 
the  same  course  completion  criteria  as 
correspondence  programs,  including  the 
time  periods  during  which  the  SAA  will 
determine  whether  the  course 
completion  criterion  have  been  met;  and 

•  Clarify  that  the  provisions 
concerning  enrollments  in 
correspondence  courses  apply  not  only 
to  eligible  veterans,  spouses,  and 
surviving  spouses,  but  also  to  reservists. 

Interested  persons  were  given  63  days 
to  submit  comments.  We  received  no 
comments.  Accordingly,  based  on  the 
rationale  set  forth  in  the  proposed  rule 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule. 

Paperwork  Reduction  Act  of  1905 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  (38  CFR 
21.4256(a)(1),  21.4256(b)(3),  and 
21.4279)  have  been  approved  by  OMB 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520) 
and  have  been  assigned  OMB  control 
numbers  290O-O575  and  0576.  These 
regulations  require  that  an  educational 
institution  offering  a  program  of 
education  by  correspondence  or  the 
correspondence  portion  of  a 
correspondence-residence  course  would 
have  to  certify  to  the  SAA  that  at  least 
50  percent  of  those  piu^uing  the 
program  or  course  require  six  months  or 
more  to  complete  it  in  order  to  have  that 
program  or  course  approved  for  VA 
training.  There  is  no  VA  form  to  collect 
this  information;  therefore,  there  is  no 
corresponding  form  number. 

VA  IS  not  authorized  to  impose  a 
penalty  on  persons  for  failure  to  comply 
with  information  collection 
requirements  which  do  not  display  a 
current  OMB  control  nimiber,  if 
required. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
certifies  that  this  final  rule  Mdll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regidatory 
Flexibilify  Act,  5  U.S.C.  601-612. 


Although  it  is  possible  that  small 
entities  could  be  among  the  educational 
institutions  affected  by  this  rulemaking, 
this  final  rule  would  have  only  a 
minuscule  effect  on  any  educational 
institution.  Pursuant  to  5  U.S.C.  605(y. 
this  final  rule,  therefore,  is  exempt  from 
the  initial  and  final  regulatory  flexibilify 
analyses  requirements  of  §§  603  and 
604. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  programs 
affected  by  this  final  rule  are  64.117, 
64.120,  and  64.124.  This  final  rule  will 
also  affect  the  Montgomery  GI  Bill- 
Selected  Reserve  program,  for  which 
there  is  no  Catalog  of  Federal  Domestic 
Assistance  number. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces,  Qvil  rights. 
Claims.  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment. 
Grant  programs — education,  Grant 
programs — veterans,  Health  care.  Loan 
programs — education.  Loan  programs — 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  30, 1997. 
Herihel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  above.  38  CFR 
part  21.  subpart  D,  is  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Assistance  Programs 

1.  The  authority  citation  for  part  21, 
subpart  D,  is  revised  to  read  as  follows: 

Aatiwrtty:  10  U.S.Q  ch.  1606;  38  U.S.C 
501(a),  chs.  30.  32,  34,  35.  36.  unleM 
otherwise  noted. 

2.  Section  21.4256  is  revised  to  read 
as  follows: 

I21.42S6    Cormpondanee  program*  aid 
courses. 

(a)  Approval  of  correspondence 
programs  and  courses.  (1)  An 
educational  institution  desiring  to  enroll 
veterans  under  38  U.S.C.  chapter  30  or 
32,  spouses  and/ or  surviving  spouses 
under  38  U.S.C.  chapter  35,  and/or 
reservists  under  10  U.S.C.  chapter  1606 
in  a  program  of  education  to  be  pursued 
exclusively  by  correspondence,  or  in  the 
correspondence  {>ortion  of  a 
combination  correspondence-residence 


^ 
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course,  may  have  the  program  or  course 
approved  only  when  the  educational 
institution  meets  the  requirements  of 
§§  21.42S2(e],  21.4253.  and  21.4279,  as 
applicable. 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  2900-0575) 
(Authority:  38  U.S.C  3672(e)) 

(2)  The  application  of  an  educ:ational 
institution  for  approval  of  a  program  of 
education  to  be  pursued  exclusively  by 
correspondence  or  the  correspondence 
portion  of  a  combined  correspondence- 
residence  course  must  demonstrate  that 
the  program  or  course  is  satisfactory  in 
all  elements.  The  educational  institution 
must  certify  to  the  State  approving 
agency  that  at  least  50  percent  of  those 
pursuing  the  program  or  course  require 
six  months  or  more  to  complete  it  For 
applications  for  approval  that  are 
pending  approval  by  the  State 
approving  agency  on  February  2, 1995, 
and  for  applications  received  by  the 
State  approving  agency  after  that  date, 
the  required  certification  shall  be  based 
on  the  experience  of  students  who 
completed  the  program  or  course  during 
the  six-month  period  immediately 
preceding  the  educational  institution's 
application  for  approval. 

(Authority:  38  U.S.C.  3672(e)) 

(3)  State  approving  agencies  have  the 
authority  to  review  periodically  the 
length  of  time  needed  to  complete  each 
approved  correspondence  program  or 
approved  correspondence-residence 
course  in  order  to  determine  whether 
the  program  or  course  should  continue 
to  he  approved.  In  implementing  this 
authority,  a  State  approving  agency  will 
examine  the  results  over  a  prior  two- 
year  period  reasonably  related  to  the 
date  on  which  such  a  review  is 
conducted. 

(Authority:  36  U.S.C.  3672(e)) 

(b)  Enrollment  agreement.  (1)  An 
educational  institution  offering  a 
program  of  education  to  be  pursued 
exclusively  by  correspondence  must 
enter  into  an  enrollment  agreement  with 
the  veteran,  spouse,  surviving  spouse,  or 
reservist  who  wishes  to  receive 
educational  assistance  from  VA  while 
pursuing  the  program.  The  enrollment 
agreement  shall  disclose  fully  the 
obligations  of  the  institution  and  the 
veteran,  spouse,  surviving  spouse,  or 
reservist,  and  shall  display  in  a 
prominent  place  on  the  agreement  the 
conditions  for  affirmance,  termination, 
refund,  and  payment  of  the  educational 
assistance  by  VA. 

(Authority:  10  U.S.C.  16136(b):  38  U.S.C 
3686(a)(1),  3686(b)] 


(2)  A  copy  of  the  agreement  shall  be 
given  to  the  veteran,  spouse,  surviving 
spouse,  or  reservist  when  it  is  signed. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C. 
3686(b)) 

(3)  The  agreement  shall  not  be 
effective  unless  the  veteran,  spouse, 
surviving  spouse,  or  reservist  after  the 
expiration  of  10  days  after  the 
agreement  is  signed,  shall  have  signed 
and  submitted  to  VA  a  written 
statement,  with  a  signed  copy  to  the 
institution,  specifically  affirming  the 
agreement. 

(The  information  collection  requirements  in 

this  section  have  been  approved  by  the  Office 

of  Management  and  Budget  under  control 

number  2900-0576) 

(Authority:  10  U.S.C  16136(b):  38  U.S.C. 

3686(b)) 

(c)  Mandatory  refund  policy.  (1)  Upon 
notification  of  the  educational 
institution  by  the  veteran,  spouse, 
surviving  spouse,  or  reservist  of  an 
intention  not  to  affirm  the  enrollment 
agreement,  any  fees  paid  by  the 
individual  shall  be  returned  promptly  in 
full  to  him  or  her. 

(Authority:  10  U.S.C.  16136(b):  38  U.S.C. 
3686(c)) 

(2)  Upon  termination  of  eiuDllment 
under  an  affirmed  enrollment  agreement 
for  training  in  the  accredited  course  by 
the  veteran,  spouse,  surviving  spouse,  or 
reservist,  without  having  completed  any 
lessons,  a  registration  fee  not  in  excess 
of  10  percent  of  the  tuition  for  the 
course  or  $50,  whichever  is  less,  may  be 
charged  him  or  her.  When  the 
individual  terminates  the  agreement 
after  completion  of  less  than  25  percent 
of  the  lessons  of  the  course,  the 
institution  may  retain  the  registration 
fee  plus  25  percent  of  the  tuition.  When 
the  individual  terminates  the  agreement 
after  completing  25  percent  but  less 
than  50  percent  of  the  lessons,  the 
institution  may  retain  the  registration 
fee  plus  50  percent  of  the  tuition  for  the 
course.  If  50  percent  or  more  of  the 
lessons  are  completed,  no  refund  of 
tuition  is  required. 

(Authority:  10  U.S.C  16136(b):  38  U.S.C. 
3666(c)) 

(3)  Where  the  school  either  has  or 
adopts  an  established  policy  for  the 
refund  of  the  unused  portion  of  tuition, 
fees,  and  other  charges  subject  to 
proration,  which  is  more  favorable  to 
the  veteran,  spouse,  surviving  spouse,  or 
reservist  than  the  pro  rata  basis  as 
provided  in  paragraph  (b)(2]  of  this 
section,  such  established  policy  will  be 
applicable. 

(Authority:  10  U.S.C.  16136(b):  38  U.S.C. 
3686(c]) 


(4)  Any  institution  that  fails  to 
forward  any  refund  due  to  the  veteran. 
spouse,  surviving  spouse,  or  reservist 
within  40  days  after  receipt  of  a  notice 
of  termination  or  disaffirmance,  shall  be 
deemed,  prima  facie,  to  have  failed  to 
make  a  prompt  refund  as  required  by 
this  section. 

(Authority:  10  U.S.C.  16136(b):  38  U.S.C 
3686(c)) 

3.  In  §  21.4279,  paragraph  (a) 
introductory  text  and  paragraph  (a)(4) 
are  revised,  and  paragraph  (a}(S)  is 
added,  to  read  as  follows: 

§  21 .4279    ComWnatlon  corrMpondenoe- 
resklenoe  program. 

(a)  Requirements  for  pursuit.  A 
program  of  education  may  be  pursued 
partiy  in  residence  and  parUy  by 
correspondence  for  the  attainment  of  a 
predetermined  and  identified  objective 
under  the  following  conditions: 

•  •        •        •        • 

(4)  The  educational  institution 
offering  the  course  is  accredited  by  an 
agency  recognized  by  the  Secretary  of 
Education;  and 

(5)  The  State  approving  agency  has 
approved  the  correspondence-residence 
course  and  has  verified  compliance  with 
the  requirement  of  38  U.S.C.  3672(e) 
and  §  21.4256(a)  that  at  least  50  percent 
of  those  pursuing  the  correspondence- 
residence  course  require  six  months  or 
more  to  complete  it 

(The  information  collection  requirements  in 
this  section  have  been  approved  by  the  Office 
of  Management  and  Budget  under  control 
number  2900-0575.) 
(Authority:  38  U.S.C.  3672(e)) 

*  «         *         •         * 

(PR  Doc.  97-31628  Filed  12-2-97;  8:45  am) 
BILUNOCOOE  8320-01-P 


POSTAL  SERVICE 

39CFRPani11 

Domestic  Mail  Manual;  Miscellaneous 
Amendments 

AGB4CY:  Postal  Service. 
ACTKM:  Final  rule. 

SUMMARY:  This  document  describes  the 
niunerous  amendments  consolidated  in 
the  Transmittal  Letter  for  Issue  S3  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 
These  amendments  reflect  changes  in 
mail  preparation  requirements  and  other 
miscellaneous  rules  and  regulations  not 
previously  published  in  the  Federal 
Register. 
EFFECTIVE  DATE:  January  1, 1998. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Bennett.  (202)  268-6350. 
SUPPLEMENTARY  INFORMATION:  The 
Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  title  39. 
Code  of  Federal  Regulations,  part  111, 
contains:  the  basic  standards  of  the  U.S. 
Postal  Service  governing  its  domestic 
mail  services;  descriptions  of  the  mail 
classes  and  special  services  and 
conditions  governing  their  use;  and 
standards  for  rate  eligibility  and  mail 
preparation.  The  dociunent  is  amended 
and  republished  about  every  6  months, 
with  each  issue  sequentially  numbered. 
DMM  Issue  53,  the  next  edition  of  the 
DMM,  is  schedided  for  release  on 
January  1, 1998.  That  issue  will  include 
changes  in  Preferred  postage  rates  for 
Periodicals  and  Standard  Mail  (A).  The 
final  rule  containing  the  rates  for  these 
changes  was  published  on  July  25,  1997, 
in  the  Federal  Register  (62  FR  39946- 
39950),  as  approved  on  June  2,  1997.  by 
the  Board  of  Governors  pursuant  to  its 
authority  under  39  U.S.C.  3625(f),  to 
implement  rate  changes  effective  at 
12:01  a.m.  on  October  5, 1997 
(Resolution  No.  97-9). 

DMM  Issue  53  will  also  include  the 
new  weight  limit  for  Bound  Printed 
Matter.  The  final  rule  to  increase  the 
weight  of  Bound  Printed  Matter  from  10 
pounds  to  15  pounds  was  published  on 
October  1, 1997,  in  the  Federal  Register 
(62  FR  51372-51373),  as  approved  on 
September  8,  1997,  by  the  Board  of 
Governors,  to  implement  the  Decision  of 
the  Governors  of  the  United  States 
Postal  Service  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
on  the  Classification  Changes,  Bound 
Printed  Matter,  Docket  No.  MC97-3. 
This  weight  increase  takes  effect  at 
12:01  a.m.  on  October  5,  1997. 

DMM  Issue  53  will  include  the 
standards  for  the  new  Bulk  Parcel 
Retiun  Service  (BPRS)  and  Shipper  Paid 
Forwarding  (SPF).  BPRS,  which  takes 
effect  on  October  12,  1997,  lowers  the 
average  cost  of  return  service  for 
machinable  parcels  weighing  less  than  1 
pound.  SPF,  which  allows  mailers  to 
pay  forwarding  postage  directly  through 
the  use  of  the  tracking  capabilities  of  the 
existing  electronic  Address  Change 
Service,  takes  effect  on  January  4,  1998. 
The  new  standards  for  BPRS  and  SPF 
were  published  on  October  15, 1997,  in 
the  Federal  Register  (62  FR  53539- 
53541)  as  approved  on  October  6,  1997, 


by  the  Board  of  Governors  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  in  Docket  No.  MC97- 
2. 

The  following  excerpt  firom  section 
1010,  Summary  of  Changes,  of  the 
transmittal  for  DMM  Issue  53  covers  the 
minor  changes  not  previously  described 
in  final  rules  or  in  other  interim  or  final 
rtiles  published  in  the  Federal  Register. 
Announcements  of  these  minor  changes 
were  first  published  in  various  issues  of 
the  Postal  Bulletin,  an  official  biweekly 
document  published  by  the  Postal 
Service.  In  addition,  the  revised 
contents  of  DMM  Issue  53  are  also 
presented. 

Domestic  Mail  Manual  Issue  53 
Summary  of  Changes 

Consolidation  of  Processing  of  Form 
3510 

D230.3.11,  D230.6.2,  E214.3.2. 
E214.3.4,  E214.3.6.  E214.3.7,  E214.3.8. 
E270.8.1  and  E270.9.1  amend  the 
processing  of  Form  3510,  Application 
for  Additional  Entry,  Reentry,  or  Special 
Rate  Request  for  Periodicals  Publication. 
In  order  to  improve  customer 
satisfaction  and  to  better  utilize 
resources,  postal  processing  of  Form 
3510  is  being  consolidated  at  the 
Memphis  Rates  and  Classification 
Service  Center  (RCSC).  Effective  October 
9,  1997  (PB  21956  (10-09-97)). 

Content  Identifier  Numbers 

Exhibit  M032.1. 3a  changes  certain 
international  mail  content  identifier 
niunbers  (CINs)  for  barcoded  tray  and 
sack  labels.  Effective  July  3, 1997  (PB 
21949  (7-3-97)). 

Envelopes  and  Pieces  Sealed  on  All 
Sides 

C810.1.0  and  C810,7.5  clarify 
acceptable  characteristics  of  automation 
letter-size  mailpieces.  Effective  October 
23,  1997  (PB  21957  (10-23-97)). 

Folded  Self-Mailers— Additional 
Options 

C810.7.2  and  C810.7.3  allow  mailers 
to  prepare  letter-size  self-mailers  with 
the  final  fold  positioned  as  the  right  side 
(leading  edge)  of  the  piece  and  to  claim 
an  automation  rate.  In  addition,  other 
tabbing  form  designs  for  self-mailers 
have  been  approved  for  automation 
rates.  Effective  June  5, 1997  (PB  21947 
(6-5-97)). 


Labeling  List  Changes 

L002,  L003,  L005,  L601,  L602,  L603. 
L604,  and  L801  are  amended  to  reflect 
changes  in  mail  processing  operations. 
Effective  July  3, 1997  (PB  21949  (7-3- 
97)). 

L002,  L004,  LOOS,  L102,  L601.  L602. 
L603,  L604.  L801.  and  L803  are 
amended  to  reflect  changes  in  mail 
processing  operations.  Effective  October 
9,  1997  (PB  21956  (10-9-97)). 

Non-Machinable  Surcharge— Parcel 
Post 

E620.2.5  clarifies  that  a  non- 
machinable  surcharge  applies  only  to 
certain  listed  pieces  of  Parcel  Post  if 
pieces  are  mailed  at  the  inter-BMC/ASF 
Parcel  Post  rates  and  no  special 
handling  fee  is  paid.  Effective  August 
28,  1997  (PB  21953  (8-28-97)). 

Post  Office  Box  and  Caller  Service- 
McLean,  VA  22103  ZIP  Code 
Redesignated  as  Group  C 

Exhibit  D910.5.3  and  Exhibit  D920.4.1 
remove  the  entry  "McLean,  VA  22103" 
from  the  Group  B  category  for  post 
office  box  service  and  caller  service  to 
a  Group  C  category.  Effective  June  8, 
1997  (PB  21948  (6-19-97)). 

Reusable  Mailpieces — Optional 
Preparation 

COIO.6.3  and  COIO.6.4  incorporate 
optional  preparation  standards  for 
reusable  mailpieces  that  originate  as 
permit  imprint  mailings.  Effective 
August  14, 1997  (PB  21952  (8-14-97)). 

List  of  Sulqects  in  39  CFR  Part  111 

Postal  Service. 

In  consideration  of  the  foregoing,  39 
CFR  part  111  is  amended  as  set  forth 
below: 


PART111_{AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,3621,3626.5001. 

2.  The  table  at  the  end  of  §  111.3(f)  is 
amended  by  adding  at  the  end  thereof 
a  new  entry  to  read  as  follows: 

§111.3    Amendments  to  the  Domestic 
Manual. 

•        *  I     •        »        • 

Te)*  •  • 


Transmittal  letter  lor  issue 


Dated 


Federal  Register  putticafion 


53 


January  1.  1998 


62   FR    PNSERT   PAGE    NUM- 
BER]. 
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3.  Section  111.5  is  revised  to  read  as 
follows: 

{11U    Contents  of  the  Domestic  Mail 
Manual. 

A— ADDRESSING 

AOOO    Bask  Addressing 

AOlO    General  Addressing  Standards 
A040    Alternative  Addressing  Formats 
A060    Detached  Address  Labeb  (DALs) 

AMW    Addressing  for  Automation 

A900    Customer  Support 

A910    Mailing  List  Services 
A920    Address  Sequencing  Services 
A930    Other  Services 
A9S0    Coding  Accuracy  Support  System 
(CASS) 

C— CHARACTERISTICS  AND  CONTENT 

GOOD    General  Information 

COlO    General  Mailability  Standards 
C020    Restricted  or  Nonmailable  Articles 
and  Substances 
C021    Articles  and  Substances  Generally 
C022     Perishables 
C023     Hazardous  Matter 
C024    Other  Restricted  or  Nonmailable 
Matter 
C030     Nonmailable  Written,  Printed,  and 
Graphic  Matter 
C031     Written,  Printed,  and  Graphic 

Matter  Generally 
C032    Sexually  CMented  Advertisements 
C033    Pandering  Advertisements 
C050    Mail  Processing  Categories 

ClOO  First-daas  Mail 

C2ao  Periodicals 

C500  Express  Mail 

C600  Standard  Mail      . 

ClOO  Atttfemation-Compatible  Mail 

C810  Letters  and  Cards 

C820  Flats 

C830  OCR  Standards 

C840  Barcoding  Standards 

D— DEPOSIT.  COLLECTION,  AND 
DELIVERY 

0000    Basic  Information 

DOlO    Pickup  Service 
D020    Plant  Load 
D030    Recall  of  Mail 
D040    Delivery  of  Mail 

0041     Customer  Mail  Receptacles 

13042    Conditions  of  Delivery 
0070    Drop  Shipment 

D071    Express  Mail  and  Priority  Mail 

D072    Metered  Mail 


D930    General  Delivoy  and  Finn  Holdout 

E— EUGIBIUTY 

EOOO    Special  Eligibility  Standards 

EOlO  Overseas  Military  Mail 

E020  Department  of  State  Mail 

E030  Mail  Sent  by  U.S.  Armed  Forces 

E040  Free  Matter  for  the  Blind  and  Other 

Handicapped  Persons 

E050  Official  Mail  (Franked) 

E060  Official  Mail  (Penalty) 

E070  Mixed  Classes 

E080  Absentee  Balloting  Materials 


ElOO 

First-aaas  Mail     ' 

EllO 

Basic  Standards 

El  20 
E130 

Priority  Mail 
Nonautomation  Rates 

E140 

Automation  Rates 

E200 

Periodicals 

E210 

Basic  Standards 

E211    All  Periodicals 

E212    Qualification  Categories 
E213    Periodicals  Mailing  Privileges 
E214    Reentry 

E2 1 5    Copies  Not  Paid  or  Requested  by 
Addressee 

E216    Publisher  Records 

E230 

Nonautomation  Rates 

E240 

Automation  Rates 

E250 
E270 

Destination  Entry 
Prefisned  Periodicals 

0100 

First-Claas  MaU 

D200 

Periodicals 

D210 

Basic  Information 

D230 

Additional  Entry 

D500 

Express  Mail 

D800 

Standard  MaU 

0000 

Other  Delivery  Services 

D910 

Post  Office  Box  Service 

D920 

Caller  Service 

ESOO    Express  Mail 

£600    Standard  Mail 

E610    Basic  Standards 
E611     All  Standard  Mail 
E612    Additional  Standards  for  Standard 

Mail  (A) 
E613    Additional  Standards  for  Standard 
Mail(B) 
E620    Nonautomation  Nonpresort  Rates 
E630    Nonautomation  Presort  Rates 
E640    Automation  Rates 
E650    Destination  Entry 
E651     Regular,  Nonprofit,  and  Enhanced 

Carrier  Route  Standard  Mail 
E6S2    Parcel  Post 
E670    Nonprorit  Standard  Mail 

F— FORWARDING  AND  RELATED 
SERVICES 

FOOO    Basic  Serricea 

FOlO    Basic  Information 
F020    Forwarding 

F030    Address  Correction,  Address  Change, 
FASTforwardsM,  and  Return  Services 

G— GENERAL  INFORMATION 

GOOO    The  USPS  and  Mailing  Standards 

GOlO    Basic  Business  Information 
GOll    Post  Offices  and  Postal  Services 
G013    Trademarks  and  Copyrights 

G020    Mailing  Standards 

G030    PosUl  Zones 

G040    Information  Resources 
G041     Postal  Business  Centers 
G042    Rates  and  Classification  Service 

Centers 
G043    Address  List  for  Correspondence 

G090    Experimental  Classifications  and 
Rates 
G091     Barcoded  Small  Parcels 
G092    Nonletter-Size  Business  Reply  Mail 


GOOO    Philatelic  Services 
L— LABELING  USTS 
LOOO    General  Use 

L002    3-Digit  ZIP  Code  Prefix  Matrix 
L003     3-Digit  ZIP  Code  Prefix  Groups— 3- 

Digit  Scheme  Sortation 
L004    3-Digit  ZIP  Code  PreRx  Groups— ADC 

Sortation 
LOOS    3-Digit  ZIP  Code  Prefix  Group»— SCF 

Sortation 

LlOO    First-Oaas  Mail 

L102    ADCs— Presorted  Priority  Mail 
LOOO    Standard  Mail 

L601  BMCs— Machinable  Parcels 

L602  BMCs— DBMC  Rates 

L603  ADCs — Irregular  Parcels 

L604  Originating  AOCs — Irregular  Parcels 

LOOO    Automation  Rate  Mailings 

L801     AADCs— Letter-Size  Mailings 
L802    BMC/ ASF  Entry— Periodicals  and 

Standard  Mail  (A) 
L803    Non-BMC/ASF  Entry— Periodicals 

and  Standard  Mail  (A) 

M— MAIL  PREPARATION  AND 
SORTATION 

MOOO    General  Preparation  Standards 

MOlO    Mailpieces 

MOll     Basic  Standards 

M012    Markings  and  Endorsements 

M013    Optional  Endorsement  Lines 

M014    Carrier  Route  Information  Lines 
M020    Packages  and  Bundles 
M030    Containers 

M031     Ubels 

M032    Barcoded  Labels 

M033    Sacks  and  Trays 
M040    Pallets 

M041     General  Standards 

M045    Palletized  Mailings 
M050    Delivery  Sequence 
M070    Mixed  Classes 

M071     Basic  Information 

M072     Express  Mail  and  Priority  Mail 
Drop  Shipment 

M073    Combined  Mailings  of  Standard 
Mail  Machinable  Parcels 
M074    Plant  Load  Mailings 

MlOO    First-Class  Mail  (Nonautomation) 

M120    Priority  Mail 

Ml  30    Presorted  First-Class  Mail 

M200    Periodicab  (Nonautomation) 

M500    Express  Mail 

MOOO    Standard  Mail  (Nonautomation) 

M610    Single-Piece  and  Nonautomation 

Standard  Mail  (A) 
M620    Enhanced  Carrier  Route  Standard 

Mail 
M630    Standard  Mail  (B) 

M800    All  Automation  Mail 

M810    Letter-Size  Mail 
M820    Flat-Size  Mail 

P— POSTAGE  AND  PAYMENT  METHODS 

POOO    Basic  Information 

POlO    General  Standards 
POll    Payment 
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P012    Documentation 

P013    Rate  Application  and  Computation 

P014    Refunds  and  Exchanges 
P020    Postage  Stamps  and  Stationery 

P021     Stamped  Stationery 

P022    Adhesive  Stamps 

P023     Precanceled  Stamps 
P030    Postage  Meters  and  Meter  Stamps 
P040    Permit  Imprints 
P070    Mixed  Classes 

PlOO    First-aass  Mail 

P200    Periodicals 


P500    Express  MaU 
POOO    Standard  MaU 

P700    SpMdal  Postage  Payment  Systems 

P710     Manifest  Mailing  System  (MMS) 

P720    Optional  Procedure  (OP)  Mailing 
System 

P730    Alternate  MaUing  Systems  (AMS) 
P750    Plant- Verified  Drop  Shipment  (PVDS) 
P780    First-Class  or  Standard  Mail  Mailings 
With  Different  Payment  Methods 

R— RATES  AND  FEES 
KOOO    Stansps  and  SUtionery 
RlOO    First-Class  MaU 
R200    Periodicals 
R500    Express  MaU 
RMM    Standard  MaU 
R900    Serricas 
S— SPECIAL  SERVICES 
SOOO    MisceUaneous  Services 
SOlO    Indemnity  Claims 
.  S020    Money  Orders  and  Other  Services 
S070    Mixed  Qasses 

SSOO    Special  Services  for  Express  MaU 
SOOO    Special  Postal  Services 

S910    Security  and  Accountability 

5911  Registered  Mail 

5912  Certified  Mail 

5913  Insured  Mail 

5914  Certificate  of  Mailing 

5915  Return  Receipt 

5916  Restricted  Delivery 

5917  Return  Receipt  for  Merchandise 
S920    Convenience 

5921  Collect  on  Delivery  (COD)  Mail 

5922  Business  Reply  Mail  (BRM) 

5923  Merchandise  Return  Service 

5924  Bulk  Parcel  Return  Service 
S930    Handling 

1— INDEX  INFORMATION 

lOOO    Information 

lOlO    Summary  of  Changes 
1020    References 

1021  Forms  Glossary 

1022  Sub)ect  Index 
Stanley  F.  Mires, 

Chief  Counsel ,  Legislative. 

IFR  Doc.  97-31599  Filed  12-2-97;  8:45  am] 

BUJJNO  CODE  7n»-t2-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
FRL-6931-3) 

Petition  by  the  Commonwealth  of  the 
Northern  Mariana  Islanda  for 
Exemption  From  Anti-Dumping  and 
Detergent  Additization  Requirements 
for  Conventional  Gasoline 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  direct  final  decision. 


SUMMARY:  The  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency")  is 
granting  a  petition  by  the 
Commonwealth  of  the  Northern  Mariana 
Islands  ("CNMI")  for  exemption  from 
the  anti-dimiping  requirements  for 
gasoline  sold  in  the  United  States  after 
January  1, 1995.  This  action  is  being 
taken  because  of  CINMI's  unique 
geographic  location  and  economic 
factors.  If  the  gasoline  anti-dumping 
exemption  were  not  granted,  C^NMI 
would  be  required  to  import  gasoline 
from  a  supplier  meeting  the  anti- 
dumping requirements  adding  a 
considerable  expense  to  gasoline 
purchased  by  the  CNMI  consumer. 
CNMI  is  in  full  attainment  with  the 
national  ambient  air  quality  standard  for 
ozone.  This  action  is  not  expected  to 
cause  harmful  environmental  effects  to 
the  citizens  of  CNMI.  EPA  is  not 
granting  CNMI's  petition  for  exemption 
from  the  fuel  detergent  additization 
requirements  that  all  gasoline  sold  in 
the  U.S.  after  January  1, 1995  contain 
fuel  detergents.  CNMI  did  not  show  that 
these  requirements  were  unreasonable 
or  infeasible  due  to  any  unique  local 
factors.  The  fuel  detergent  additization 
requirements  are  designed  to  prevent 
the  build-up  of  deposits  in  gasoline 
engines  and  fuel  supply  systems.  By 
controlling  such  desposits  in  CNMI's 
vehicles,  harmful  engine  exhaust 
emissions  will  be  reduced. 

This  action  is  being  taken  as  a  direct 
final  decision  because  EPA  believes  that 
this  decision  is  noncontroversial.  The 
effects  of  this  decision  are  limited  to  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

DATES:  This  action  will  be  effective  on 
February  2. 1998,  unless  the  Agency 
receives  adverse  or  critical  comments  by 
January  2,  1998.  If  the  Agency  receives 
adverse  comments,  EPA  will  publish  in 
the  Federal  Register  timely  notice 
withdrawing  this  action.  In  a  separate 
action  published  in  the  Federal  Register 
today,  EPA  is  concurrently  proposing 
approval  of  CNMI's  petition  for  reasons 
discussed  in  this  document  All 


.  correspondence  should  be  directed  to 
the  addresses  shown  below. 
ADDRESSES:  Any  persons  wishing  to 
submit  comments  should  submit  them 
(in  duplicate,  if  possible)  to  the  two 
dockets  listed  below,  with  a  copy 
forwarded  to  Marilyn  Winstead  McCall. 
U.  S.  Environmental  Protection  Agency, 
Fuels  and  Energy  Division,  401  M 
Street,  S.W.  (Mail  Code:  6406J), 
Washington,  DC  20460. 

Materials  relevant  to  this  petition  are 
available  for  inspection  in  public  docket 
A-96-1 1  at  the  Air  Docket  OfBce  of  the 
EPA,  room  M-1500,  401  M  Street.  SW., 
Washington,  DC  20460.  (202)  260-7548, 
between  the  hours  of  8:00  a.m.  to  5:30 
p.m.  Monday  through  Friday.  A 
duplicate  public  docket,  A-NM-96  has 
been  established  at  U.S.  EPA  Region  DC, 
75  Hawthorne  Street,  (Mail  Code:  A-2- 
1),  17th  Floor,  San  Francisco,  CA  94105, 
(415)  744-1225,  and  is  available 
between  the  hours  of  8:30  a.m.  to  noon, 
and  1  p.m.  to  5  p.m.,  Monday  through 
Friday.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTMER  INFORMATION  CONTACT: 
Marilyn  Winstead  McCall  at  (202)  564- 
9029. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Regulated  Entities 

Entities  potentially  affected  by  this 
action  are  those  involved  with  the 
production,  distribution,  and  sale  of 
conventional  gasoline  and  gasoline 
detergent  additives  for  gasoline  used  in 
CNMI.  Regulated  categories  and  entities 
include: 


Category 


Industry 


Examples  of  regulated  entities 


Gasoline  refiners  and  impofters, 
gasoline  terminals,  detergent 
blenders,  gasoline  truckers,  gas- 
oline retailers  and  wholesale 
purchaser-consumers. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  decision.  Other  types  of  entities  not 
listed  could  also  be  affected.  To 
determine  whether  your  oi^ganization  is 
affected  by  this  decision,  you  should 
carefully  examine  the  applicability 
requirements  in  §  80.90,  §  80.125,  and 
§80.161,  Subparts  E,  F,  and  G  of  title  40 
of  the  Code  of  Federal  Regulations 
(CFR).  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
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listed  in  the  preceding  FOR  FURTHER 
MFORMATION  CONTACT  section. 

B.  Summary  of  CNMl's  Petition 

On  July  12, 1995.  the  Honorable 
Froilan  C.  Tenorio,  Governor  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  petitioned  the  Agency  for  an 
exemption  from  the  requirements  of 
regulations  promulgated  at  40  CFR  80 
that  require  conventional  gasoline  meet 
certain  anti-dumping  specifications  and 
detergent  additization  requirements.  On 
December  15.  1993,  EPA  promulgated 
regulations  on  the  production  and  sale 
of  reformulated  gasoline  and  gasoline 
that  is  not  required  to  be  reformulated, 
or  "conventional"  gasoline.  For 
conventional  gasoline,  the  gasoline 
produced  by  a  refiner  or  importer  is 
required  to  cause  no  more  motor  vehicle 
emissions  than  gasoline  produced  by 
that  refiner  or  importer  in  1990.  This  is 
commonly  called  the  "anti-dumping" 
program.  On  October  14,  1994,  and  July 
15, 1996,  EPA  promulgated  regulations 
requiring  that  all  gasoline  contain  fuel 
detergents.  The  fuel  detergent 
additization  regulations  require  that  all 
gasoline  sold  or  dispensed  in  the  United 
States  contain  additives  to  prevent 
accimiulation  of  deposits  in  vehicle 
engines  and  fuel  supply  systems,  and 
that  volumetric  additive  reconciliation 
records  ("VAR")  and  product  transfer 
documents  ("FTD")  be  maintained  by 
certain  persons  who  add  the  required 
detergent  to  the  gasoline  and  transfer 
the  product  to  other  persons.  Since 
CNMI  is  in  attainment  for  ozone,  it  is 
not  required  to  offer  reformulated 
gasoline.  However,  providers  of  gasoline 
in  CNMI  such  as  those  listed  in  the  table 
above  are  required  to  provide 
conventional  gasoline  that  meets  the 
anti-dumping  provisions  and  the 
detergent  additization  requirements 
beginning  January  1,  1995. 

C.  Statutory  Provisions 

Section  211(k)  of  the  Qean  Air  Act 
requires  that  gasoline  be  reformulated  to 
reduce  motor  vehicle  emissions  of  toxic 
and  tropospheric  ozone-forming 
compounds,  and  that  this  reformulated 
gasoline  be  sold  in  the  nine  largest 
metropolitan  areas  with  the  most  severe 
summertime  ozone  levels  and  other 
ozone  nonattainment  areas  that  opt  into 
the  program.  Section  Zll(k](8]  prohibits 
conventional  gasoline  sold  in  the  rest  of 
the  country  from  becoming  any  more 
polluting  than  it  was  in  1990.  This 
requirement  ensures  that  refiners  do  not 
"dump"  fuel  components  into 
conventional  gasoline  that  cause 
environmentally  harmful  emissions  and 
that  are  restricted  in  reformulated 
gasoline.  This  requirement  is  referred  to 


as  the  "anti-dumping"  standards  for 
conventional  gasoline. ' 

Section  211(1)  states  that  "no  person 
may  sell  or  dispense  to  an  ultimate 
consumer  in  the  United  States,  and  no 
refiner  or  marketer  may  directly  or 
indirectly  sell  or  dispense  to  persons 
who  sell  or  dispense  to  ultimate 
consumers  in  the  United  States  any 
gasoline  which  does  not  contain 
additives  to  prevent  the  accumulation  of 
deposits  in  engines  or  fuel  supply 
systems."  This  requirement  is 
commonly  referred  to  as  the  "fuel 
additization"  or  "detergent 
additization"  regulation.  The  CNMI  is 
defined  as  a  state  in  these  regulations.^ 

Section  325  of  the  Act  provides  that, 
upon  petition  by  the  Governor  of  Guam, 
American  Samoa,  the  Virgin  Islands,  or 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  the  Administrator  may 
exempt  any  person  or  source  in  such 
territory  from  various  requirements  of 
the  Act.  It  states  that  "such  exemption 
may  be  granted  if  the  Administrator 
finds  that  compliance  with  such 
requirements  is  not  feasible  or  is 
unreasonable  due  to  unique 
geographical,  meteorological,  or 
economic  factors  of  such  territory,  or 
such  other  local  factors  as  the 
Administrator  deems  significant." 

EPA  previously  granted  CNMI  an 
exemption  from  the  sulfur  content 
requirements  for  motor  vehicle  diesel 
fuels  as  specified  in  sections  211  (i)  and 
(g)  of  the  Act  on  May  19,  1994.  That 
exemption  was  effective  on  July  18, 
1994.  A  more  in-depth  description  of 
CNMl's  geographical,  meteorological 
and  economic  characteristics  are 
discussed  in  the  notice  of  direct  final 
decision  granting  that  petition  [see  59 
FR  26129,  May  19.  1994). 

D.  CNMl's  Geographical, 
Meteorological,  and  Demographic 
Characteristics 

CNMI  consists  of  fourteen  islands  of 
volcanic  origin  located  in  the  western 
part  of  the  Pacific  Ocean.  The  islands 
are  part  of  the  Mariana  Archipelago  (the 
southermnost  island  of  which  is  Guam, 
a  separate  territory  of  the  United  States) 
and  extend  generally  in  a  north-south 
orientation  for  388  nautical  miles,  with 
a  total  dry  land  area  of  176.5  square 
miles.  The  largest  and  most  populated 
of  the  islands  is  Saipan  (population 
approximately  40,000).  Most  of  the 
remainder  of  the  population  is  split 
between  the  islands  of  Tinian  and  Rota, 
each  having  a  population  of  slightly 
more  than  2,000  persons.  CMNI  is  5,280 
miles  from  the  mainland  United  States, 


1,440  miles  east  of  Manila,  1,150  miles 
south  of  Tokyo,  and  108  miles  north  of 
Guam. 

CNMI  has  a  tropical  climate,  with 
consistently  warm  and  humid  weather. 
Prevailing  winds  blow  frt)m  the  east 
55%  of  the  time  and  frtim  the  northeast 
25%  of  the  time.  The  trade  winds  are 
strongest  and  most  constant  during  the 
dry  season  when  wind  speeds  average 
15  to  25  miles  per  hour.  In  addition, 
diuing  the  rainy  season,  the  islands  are 
periodically  hit  by  westward  moving 
typhoons  and  heavy  storm  systems  with 
wind  speeds  exceeding  100  miles  per 
hour. 

CNMI  is  in  attainment  with  all 
primary  and  secondary  ambient  air 
quality  standards  (NAAQS),  including 
the  standard  for  ozone.  The  developed 
and  populated  areas  of  Saipan  are 
located  predominantly  on  the  western 
side  of  the  island.  CNMl's  petition  states 
that,  as  a  result,  the  winds  from  the  east 
regularly  disperse  most  air  pollutants 
emitted  from  sources  on  the  island  over 
the  Philippine  Sea. 

E.  Economic  Factors  in  CNMI 

All  motor  vehicle  gasoline  is  imported 
to  CNMI  and  supplied  by  refineries  in 
Singapore  and  Australia.  Transportation 
costs  dictate  that  the  markets  supplying 
gasoline  to  CNMI  be  limited  to  the  Far 
East.  It  is  estimated  that  there  are  20,000 
to  30,000  gasoline-powered  vehicles  in 
CNMI.  Most  are  relatively  new  as  the       < 
harsh,  corrosive  enviromnent  of  CNMI 
tends  to  shorten  a  car's  operational  life. 
Average  vehicle  usage  is  estimated  to  be 
less  than  1 ,000  miles  per  month.^ 

CNMI  is  significantly  less  affluent 
than  the  mainland  United  States.  The 
annual  per  capita  income  in  CNMI  is 
less  than  $7,200  *  compared  to  a 
national  average  of  $14,420^.  Moreover, 
due  to  relatively  high  transportation 
costs,  retail  gasoline  prices  are  already 
significantly  higher  in  CNMI  than  in  the 
continental  U.S.,  ranging,  in  July  1995, 
from  an  average  of  about  $1.60  per 
gallon  on  the  island  of  Saipan  to  more 
than  $1.80  per  gallon  on  the  islands  of 
Rota  and  Tinian.  For  the  same  period, 
the  national  weekly  average  for  a  gallon 
of  gasoline  was  approximately  $1.18.^ 


'  40  CFR  part  80,  subparts  E  and  F. 
'  40  CFR  part  SO.  subparts  A  and  G. 


'  Letter  dated  August  7, 1996,  from  Eric  Murdock, 
Hunton  h  Williams.  Washington,  O.C.  supporting 
CNMl's  petition. 

'  Final  Rule,  "Commonwealth  of  the  Northern 
Mariana  Islands;  Petition  for  Exemption  from  the 
Diesel  Fuel  Sulfiir  Requirements,"  59  FR  26129, 
(May  19.  1994). 

'Guam  Department  of  Commerce. 

*"U.  S.  Sees  Higher  Gasoline  Demand  and 
Prices,"  TJie  New  York  Times.  April  11. 1996. 
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•il.  Clarification  and  Rationale  for 
Exemption 

A.  Anti-Dumping  Requirements 
(Subparts  E  and  F) 

Clarification 

* 

Section  211(k)(8)  requires  that  average 
per  gallon  emissions  of  VOC,  CO,  NOx, 
and  toxics  due  to  conventional  gasoline 
produced  by  a  refiner  or  importer  not 
increase  over  1990  levels  for  each 
refiner  or  importer.  Since  VOC  and  CO 
emission  increases  are  expected  to  be 
controlled  through  other  regulatory 
programs,  the  anti-dumping  provisions 
are  limited  to  regulating  emissions  of 
toxics  and  NOx  emissions. 

Pursuant  to  Section  211(k)(B)  of  the 
Act,  EPA  adopted  the  regulations  in 
Subpart  E  to  address  exhaust  benzene, 
total  exhaust  toxics  and  NOx  emissions 
from  conventional  gasoline  use.  Under  a 
simple  emissions  model,  applicable 
bom  January  1, 1995  to  January  1, 1998, 
a  limit  is  set  for  sulfur,  olefins  and  T90 
as  well  as  exhaust  benzene.  A  more 
complex  emissions  model  is  required 
beginning  January  1, 1998,  with  limits 
set  on  exhaust  toxics  and  NOx.  All  the 
limits  are  set  as  annual  averages. 

Compliance  is  measured  by 
comparing  emissions  of  a  refiner's  or 
importer's  conventional  gasoline  against 
those  of  a  baseline  gasoline — either  a 
baseline  based  on  the  quality  of  a 
refiner's  1990  gasoline  or  on  a  statutory 
baseline  specified  by  the  Clean  Air  Act. 
Subparts  E  and  F  require  a  refiner  or 
importer  that  establishes  a  baseline  to 
hire  an  independent  auditor  to  verify  its 
baseline  parameters.  EPA  requires  each 
refiner  or  importer  to  maintain  records 
and  to  report  to  EPA  certain  information 
pertaining  to  production  of 
conventional  gasoline  by  February  1996, 
and  every  subsequent  year.  CNMl's 
petition  states  that  importers  would  be 
required  to  demonstrate  compliance 
with  the  anti-dumping  requirements 
using  the  statutory  baseline. 

Rationale  for  Exemption  From  Anti- 
dumping Requirements 

The  burden  of  compliance  with  these 
requirements  in  CNMI  will  Call 
principally  on  the  two  major  gasoline 
importing  and  marketing  companies 
who  import  gasoline  to  CNMI.  These 
companies  also  import  the  gasoline  that 
is  supplied  in  Guam.  Therefore  the 
gasoline  supplied  in  CNMI  is  expected 
to  have  the  same  properties  in  terms  of 
the  anti-dumping  parameters  as  the 
gasoline  sold  in  Guam.^ 


Transportation  costs  dictate  that  the 
markets  supplied  by  these  refineries  be 
limited  to  the  Far  East.  These  refineries 
have  no  reason  to  produce  reformulated 
gasoline  or  conventional  gasoline  that 
meets  the  anti-dumping  requirements. 
One  importer  states  that  the  demand  for 
gasoline  in  CNMI  represents  less  than 
1%  of  the  total  gasoline  production  of 
the  Singapore  refineries. 

As  in  Guam,  Singapore  refineries 
currently  supply  CNMl's  gasoline. 
Therefore,  the  quality  is  the  same  in 
CNMI  as  in  Guam.  Singapore  refineries 
differ  fit)m  the  configurations  of  typical 
mainland  U.S.  refineries  in  that  they  do 
not  have  catalytic  cracking  capability 
(that  is,  the  Singapore  refineries  do  not 
employ  fluid  catalytic  cracking  or 
"FCC"  imits).  As  a  result  of  these 
differences  in  plant  configuration,  the 
properties  of  the  gasoline  produced  by 
the  Singapore  refineries  would  be 
expected  to  be  quite  different  in  some 
respects  firom  the  properties  of  gasoline 
produced  by  the  typical  mainland  U.  S. 
refinery  (i.e.,  "baseline"  conventional 
gasoline).  Specifically,  gasoline 
produced  at  the  Singapore  refineries 
would  typically  have  lower 
concentrations  of  sidfur  and  olefins  and 
relatively  higher  concentrations  of 
benzene  and  aromatics. 

As  a  result  of  these  differences,  the 
gasoline  produced  at  the  Singapore 
refineries  cannot  consistently  satisfy  the 
anti-dumping  requirements  when 
compared  to  statutory  baseline  gasoline, 
particularly  for  the  winter  season.  This 
is  not  the  result  of  any  "dumping"  of 
comp^onents  restricted  in  reformulated 
gasoline;  it  is  a  reflection  of  differences 
in  the  quality  of  the  gasoline  produced 
in  Singapore  compared  to  that  typically 
produced  in  the  mainland  U.S. 

The  two  importers  of  gasoline  to 
CNMI  have  indicated  that  the  gasoline 
normally  imported  from  the  Singapore 
refineries  is  likely  to  contain  benzene 
and  aromatic  concentrations  that  exceed 
the  statutory  baseline  levels. 
Approximately  12.000,000  gallons  of 
gasoline  are  consumed  annually  in 
CNMI.*  As  previously  stated,  the  quality 
of  the  gasoline  imported  to  CNMI  is  the 
same  as  that  imported  to  Guam.  If  CNMI 
is  not  granted  an  exemption  from  the 
anti-dumping  requirements,  EPA 
calculates  that  gasoline,  meeting  the 
statutory  baseline,  could  result  during  a 
compliance  period  in  emitting 
approximately  4  tons  of  total  toxic 
emissions  in  CNMI. 

A  simple  cost  effectiveness  analysis 
indicates  that  the  cost.effectiveness  of 


reducing  the  total  toxic  emissions 
would  be  over  $200,000  per  ton.'  In 
EPA's  Regulatory  Impact  Analysis  for 
Reformulated  Gasoline,'"  the  Agency 
estimated  that  reducing  total  toxic 
emissions  from  combustion  and  use  of 
gasoline  imder  the  reformulated 
gasoline  program  would  cost 
approximately  $55,000  per  ton. 
Therefore,  the  cost  effectiveness  of  using 
another  gasoline  supplier  to  reduce  air 
toxics  emissions  in  CNMI  is  several 
times  higher  than  EPA's  estimate  for 
nationwide  control  of  toxics  in  the 
federal  reformulated  gasoline  program. 

CNMl's  petition  states  that  overall 
compliance  with  the  anti-dumping  and 
fuel  detergent  requirements  would 
require  capital  expenditures  of  $143,000 
and  annual  operating  costs  of  $212,500. 
These  costs  are  entirely  associated  with 
gasoline  and  will  therefore  result  in 
increases  in  the  retail  price  of  gasoline, 
estimated  by  the  companies  to  be  at 
least  1  to  2  cents  per  gallon. 

In  addition,  the  anti-dumping 
requirements  could  force  importers  to 
obtain  gasoline  from  distant  refineries, 
adding  substantially  to  the 
transportation  costs  and  resulting  in  a 
price  increase  at  the  retail  level  of  as 
much  as  another  10  cents  per  gallon. 
The  CNMI  consiuner  is  already  paying 
a  significantly  higher  price  for  gasoline 
than  the  consumer  on  the  U.  S. 
mainland.  An  additional  10  cents  or 
more  per  gallon  for  gasoline  would  pose 
a  significant  economic  burden  to  CNMI 
residents. 

B.  Fuel  Additization  Requirementg — 
(Subpart  G) 

Clarification 

Section  211(1)  requires  that,  beginning 
January  1, 1995.  no  person  uay  sell  or 
dispense  to  an  ultimate  consiuner  in  the 
United  States,  and  no  refiner  or 
marketer  may  sell  or  dispense  to 
persons  who  sell  or  dispense  to  ultimate 
consumers  in  the  United  States  any 
gasoline  which  does  not  contain 
additives  to  prevent  the  accumulation  of 
deposits  in  engines  or  fuel  supply 
systems.  EPA  promulgated  a  rule  on 
October  14. 1994,  under  which  all 
gasoline  (reformulated  and 
conventional)  sold  or  transferred  to 
gasoline  retail  outlets  or  wholesale 
pim:haser  consumer  facilities  and  all 
gasoline  sold  or  transferred  to  ultimate 
consumers  must  be  additized  with  a  fuel 


'Letters  daleJ August  7. 1996  and  October  8, 
1996,  from  Eric  Murdock.  Hunton  &  Williams. 
Washington,  D.C.  supporting  CNMl's  petition. 


■  Letter  dated  October  8. 1996.  from  Eric 
Murdock.  Hunton  h  Williams,  Washington.  D.C. 
supporting  CNMl's  petition. 


*  Computed  from  vahies  in  Guam  petition  I 
on  proportional  relationship  (aae  61  FR  S38S4  10/ 
16/96). 

"See  Regulatory  Impact  Analysis  fiw 
Reformulated  Gasoline.  EPA  Air  Dockets  A-92-01 
and  A-92-12,  401  M  Street.  S.W..  Washiooioa.  OjC 
20460. 
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detergent  additive  registered  with  the 
EPA,  starting  January  1,  1995.  On  July 
5, 1996,  EPA  published  a  supplemental 
rule  requiring  testing  and  certification  of 
the  fuel  detergents  (61  FR  3510). 

Fuel  deposits  in  motor  vehicle 
engines  and  fuel  supply  systems  and 
their  impacts  on  vehicle  perform»nce 
have  been  studied  for  many  years.  Fuel 
injector  and  intake  valve  deposits  have 
been  shown  to  have  significant  adverse 
effects  on  drivability,  exhaust  emissions 
and,  in  some  cases,  on  fuel  economy. 
Deposits  in  fuel  injectors  may  undercut 
the  effectiveness  of  engines'  oxygen 
sensors  in  ensuring  the  best  fuel/air 
ratio  to  control  emissions.  Carburetor 
deposits  can  cause  improper  enrichment 
of  the  fuel/ air  mixture,  which  can  result 
in  rough  idling,  stalling,  poor 
acceleration,  reduced  fuel  economy  and 
higher  emissions  of  hydrocarbons, 
carbon  monoxide,  and,  in  some  cases, 
nitrogen  oxides.  The  mechanisms  by 
which  intake  valve  deposits  increase 
emissions  are  less  clear.  Adsorption  and 
desorption  of  fuel  on  the  intake  valves 
can  lead  to  improper  fuel/air  ratios 
across  the  cylinders,  thereby  interfering 
with  the  ability  of  the  oxygen  sensor  to 
regulate  proper  mixtiue  composition. 
Intake  vsdve  deposits  might  also 
increase  emissions  by  interfering  with 
the  proper  preparation  and  delivery  of 
the  fuel  air  mixture  resulting  in 
combustion  inefficiency. 

Under  the  current  additization 
program,  the  detergent  additive  must  be 
registered  under  40  CFR  Part  79,  and 
must  be  added  in  concentration  equal  to 
or  exceeding  the  level  specified  by  the 
additive  manufacturer  as  being  elective 
in  preventing  deposits.  Each  facility 
where  detergent  additization  is 
performed  is  required  to  create  and 
maintain  volimietric  additive 
reconciliation  (VAR)  records  to 
demonstrate  that  the  gasoline  has  been 
additized  to  the  proper  concentration. 
Product  transfer  documentation  (PTD)  is 
required  whenever  title  or  custody  to 
any  gasoline  or  detergent  is  transferred, 
other  than  when  additized  gasoline  is 
sold  or  dispensed  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility 
to  the  consiuner.  Each  gasoline  refiner, 
importer,  carrier,  distributor,  oxygenate 
blender  or  detergent  blender  who  owns, 
leases,  operates,  controls  or  supervises 
the  facility  (including  a  truck  or 
individual  storage  tank)  is  subject  to 
these  requirements. 

Rationale  for  Denying  Exemption 

CNMI's  petition  states  that  of  the  two 
importers  of  gasoline,  only  one  importer 
adds  a  detergent  additive  to  all  of  the 
grades  of  gasoline  that  it  sells  in  CNMI. 
The  importer  using  detergents  in  all  the 


gasoline  it  imports  to  CNMI  adds  a 
detergent  additive  (RT2276)  to  both 
grades  it  imports  at  a  concentration  of 
19.1  gallons  to  every  42,000  gallons  of 
gasoline.  As  mentioned  in  the  notice  of 
direct  final  decision  on  Guam's  petition 
for  exemption  fitun  the  anti-dumping 
and  gasoline  detergent  additization 
regulations,  all  importers  and  marketers 
of  Guam's  gasoline  are  now  adding 
detergents  to  Guam's  gasoline."  EPA. 
believes,  therefore,  that  it  is  also  feasible 
for  the  importer  and  its  marketers  not 
using  detergents  to  add  detergents  to  the 
gasoline  it  imports  for  consumption  in 
CNMI. 

Capital  costs  of  compliance  with  the 
anti-dumping  and  additization 
requirements  would  be  approximately 
$143,000,  of  which  amount,  the  majority 
would  be  required  for  the  additization 
requirements.  Approximately  $5,000  of 
this  amount  would  be  required  for 
software  modifications  for  the  VAR  and 
PTD  requirements  (for  the  importer  that 
is  not  already  adding  detergents  to  its 
gasoline).  Annual  operating 
expenditures  would  amount  to  more 
than  $212,000 — approximately  one-half 
of  that  amount  would  be  required  for 
operating  expenses  for  the  additization 
requirements  for  the  two  importers. 
These  costs  are  comparable  to  the  costs 
computed  for  the  three  importers  of 
gasoline  to  Guam  as  described  in  the 
notice  of  direct  final  decision  on  Guam's 
petition  for  exemption  from  the  anti- 
dumping and  detergent  additization 
requirements  of  conventional  gasoline.  ■  ^ 

EPA  believes  that  the  costs  in  CNMI 
of  compliance  with  the  requirements  of 
Subpart  G  would  be  the  same  as 
compared  to  compliance  costs  in  Guam. 
The  Guam  petition  stated  that  the 
compliance  cost  would  add  between  .6 
to  1.4  cents  to  the  cost  of  a  gallon  of 
gasoline.  EPA  estimated  that  the  average 
incremental  cost  to  consumers  of 
compliance  with  the  detergent 
requirements  for  the  mainland  United 
States  would  be  0.1  cent  a  gallon  '^  with 
this  cost  being  partially  compensated  for 
by  the  increased  fuel  economy  and 
decreased  maintenance  requirements 
which  improved  deposit  control  is 
expected  to  provide.  Over  90  percent  of 
the  total  estimated  cost  of  the  program 
is  associated  with  the  price  of  the 
additional  additive  amoimts  needed  to 
bring  all  gasoline  up  to  the  effective 
detergency  levels  which  most  of  U.S. 
gasoline  already  contains.  EPA  believes 
that  the  cost  to  CNMI  consiuners  will, 


X  61  Fed.  Reg.  53854  TOctober  16.  1996). 

"61  FR  53854  (October  16.  1996). 

<^  Final  Rule  on  the  Certification  Standards  for 
Deposit  Control  of  Gasoline  Additives,  July  S,  1996, 
61  FR  35353. 


most  likely,  closely  parallel  that 
projected  for  consiuners  in  the  mainland 
U.S. 

Transportation  costs  associated  with 
shipping  detergent  additive  which 
complies  with  federal  detergency 
requirements  to  CNMI  are  likely  to  be 
somewhat  higher  than  in  the  mainland 
U.S.  However,  EPA  believes  that  this 
differential  in  cost  will  have  minimal 
effect  due  to  the  small  volume  of 
detergent  additive  estimated  to  be 
needed  to  achieve  proper  additization 
(approximately  0.4  to  0.6  gallons  of 
detergent  to  1,000  gallons  of  gasoline). 
In  addition,  EPA's  estimate  of  the  cost 
to  the  consumer  of  the  detergent 
program  assumed  the  average  motorist 
drives  10,000  to  15,000  miles  per  year 
and  consumes  400  to  600  gallons  of 
gasoline.  Given  CNMI's  small  size,  the 
average  motorist  would  tend  to  drive 
less  than  the  average  motorist  on  the 
mainland  which  would  tend  to  reduce 
the  cost  to  a  CNMI  consumer  relative  to 
EPA's  estimate.  CNMI's  petition  states 
that  average  miles  driven  per  year  are 
less  than  12.000.  All  things  considered, 
the  cost  to  the  consumer  of  up  to  six 
dollars  a  year  estimated  for  the  U.S.  as 
a  whole,  holds  for  CNMI  as  well.  EPA 
believes  that  this  would  not  be  an 
unreasonable  economic  burden  for  the 
CNMI  consumer.  This  is  generally 
consistent  with  EPA's  estimate  of  the 
cost  of  compliance  with  the  detergent 
requirements  for  the  mainland  United 
States.  In  addition,  one  supplier  is 
already  adding  detergents  to  all  of  the 
gasoline  it  imports  to  CNMI.  Therefore 
only  one  importer's  gasoline  is  not 
currently  being  additized. 

Compliance  costs  associated  with  the 
record  keeping  (VAR  and  PTD) 
requirements  of  the  detergent  rule  are 
the  primary  additional  costs  to  be 
considered  herewith.  As  in  the  Guam 
petition  '•♦  EPA  estimates  that 
compliance  with  the  record  keeping 
requirements  of  Subpart  G  would  add 
only  a  small  portion — less  than  1  cent — 
to  the  cost  of  a  gallon  of  gasoline.  EPA 
believes  that  this  would  not  be  an 
unreasonable  economic  burden  for  the 
CNMI  consumer. 

Start-up  costs  could  be  higher  in 
CNMI  than  in  other  markets  on  the 
mainland  where  detergent  additization 
has  been  an  ongoing  process  for  several 
years.  EPA  does  not  believe  that  start-up 
of  this  program  will  be  significantly 
more  difficult  or  expensive  in  CNMI 
compared  to  the  rest  of  the  U.S.  Further, 
once  compliance  programs  are 
established,  the  annual  cost  of 
compliance  will  be  comparable  to  that 
in  other  areas.  In  summary,  the  small 


•461  FR  53854  (October  16,  1996). 
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added  cost  to  CNMI  consumers,  the  fact 
that  one  of  the  two  importers  is  now 
adding  detergents  to  its  gasoline,  and 
the  fact  that  the  CNMI  gasoline 
suppliers  also  supply  Guam's  gasoline 
of  the  same  quality  (see  61  FR  53854 
(October  16. 1996))  which  contains 
detergents  lead  EPA  to  conclude  that  an 
exemption  from  the  requirements  of 
Subpart  G  is  not  warranted. 

m.  Final  Action 

A.  Anti-Dutnping  Provisions  for 
Conventional  Gasoline 

EPA  has  decided  to  exempt  the 
Commonwealth  of  the  Northern  Mariana 
Islands  from  compliance  with  the  anti- 
dumping standards  for  conventional 
gasoline  under  section  211(k)(8).  The 
Agency  believes  that  compliance  with 
the  gasoline  anti-dumping  requirements 
is  unreasonable  given  the  significantly 
increased  costs  to  consumers  in  CNMI 
in  achieving  compliance.  These 
increased  costs  are  directly  attributable 
to  CNMI's  location  and  resulting 
inability  of  importers  to  comply  with 
the  anti-dumping  requirements  without 
significantly  greater  costs  than  those 
expected  for  importers  in  the  U.S. 
mainland.  Gasoline  price  increases  of 
the  magnitude  expected  to  result  fixjm 
compliance  with  subparts  E  and  F  could 
be  especially  burdensome  for  the  many 
citizens  of  CNMI  whose  incomes  are 
modest. 

In  addition,  despite  its  geographic 
remoteness  fit)m  the  mainland, 
compliance  with  the  anti-dumping 
provisions  might  require  that  CNMI 
import  conventional  gasoline  bom  the 
U.S.  mainland,  greatly  increasing  the 
cost  of  conventional  gasoline.  EPA  finds 
that  these  economic  factors  are  unique 
to  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

This  exemption  will  apply  to  all 
persons  in  CNMI  subject  to  the  anti- 
dumping requirements  in  section 
211(k)(8)  of  the  Act.  and  subparts  E  and 
F  of  40  CFR  Part  80.  This  exempUon  is 
retroactive  to  January  1. 1995,  and 
applies  only  to  gasoline  imported  to 
CNMI  for  use  in  CNMI.  EPA  reserves  the 
right  to  review  and  reopen  this 
exemption  in  the  future  if  conditions 
change  to  warrant  such  an  action. 

B.  Fuel  Detergent  AddiUzation 

EPA  is  denying  the  petition  from  the 
Commonwealth  of  the  Northern  Mariana 
Islands  for  an  exemption  bova  the  fuel 
detergent  additization  requirement  that, 
after  January  1,  1995,  all  conventional 
gasoline  contain  registered  fuel 
additives  that  control  fuel  deposits  as 
established  in  40  CFR  part  80,  subpart 
G.  CNMI  has  not  demonstrated  that 


unique  local  factors  exist  such  that 
compliance  with  the  detergent 
additization  and  record  keeping 
requirements  would  be  either  infeasible 
or  unreasonable. 

IV.  Public  Participation  and  Efiective 
Date 

The  Agency  is  publishing  this  action 
as  a  direct  final  decision  because  it 
views  it  as  noncontroversial  and  limited 
to  the  Commonwealth  of  the  Northern 
Mariana  Islands.  EPA  anticipates  no 
adverse  or  critical  comments. 
Representatives  of  automobile  and 
petroleum  industry  associations  have 
indicated  that  their  constituents  will  not 
be  adversely  affected  by  this  direct  final 
decision  and  therefore  the  Agency 
expects  no  adverse  comments  from  the 
members  of  those  associations. 
Similarly,  the  Agency  does  not  expect 
adverse  comments  from  the 
environmental  community  or  state  and 
local  governments,  since  the 
environmental  impact  is  very  miniirml 

This  action  will  become  effective 
February  2. 1998.  If  the  Agency  receives 
adverse  or  critical  comments  by  January 
2,  1998.  EPA  will  publish  a  subsequent 
Federal  Register  document  withdrawing 
this  decision.  In  the  event  that  adverse 
or  critical  comments  are  received.  EPA 
is  also  publishing  a  notice  of  proposed 
decision  in  a  separate  action  today, 
which  proposes  the  same  action 
contained  in  this  direct  final  decision. 
Any  adverse  comments  received  by  the 
date  listed  above  will  be  addressed  in  a 
subsequent  final  decision.  That  final 
decision  will  be  based  on  the  relevant 
portion  of  the  proposed  final  decision 
that  is  published  today  in  the  proposed 
rules  section  of  this  Federal  Register 
and  that  is  identical  to  this  direct  final 
decision.  The  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  February  2.  1998. 

This  procedure  allows  the 
opportunity  for  public  comments  and 
opportunity  for  oral  presentation  of  data 
as  required  under  section  307(d)  of  the 
Act.  This  procedure  also  provides  an 
expedited  procedure  for  final  action 
where  a  decision  is  not  expected  to  be 
controversial  and  no  adverse  comment 
is  expected. 

V.  Executive  Order  12866 

Under  Executive  Order  12866.I3  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 


requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action  "  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materiajly  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order.'* 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review.  - 

VI.  Impact  on  Small  Entities 

This  action  either  eases  or  leaves 
unchanged  requirements  otherwise 
applicable  to  affected  entities.  Thus, 
H>A  has  determined  that  it  will  not 
result  in  a  significant  adverse  impact  on 
a  substantial  number  of  small  entities. 

Vn.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980, 44  U.SH  3501  et  seq..  and 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein.  ^ 

Vm.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
decision  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  overall  impact  of 
this  decision  is  a  net  decrease  in 
requirements  on  all  entities  including 
small  entities.  Therefore.  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 


"58  FR  51736  (October  4.  1993). 


'*/d.  at  section  3(f)(l)-(4). 
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K.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  residt  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
govenunents  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
exemption  in  this  notice  does  not 
include  a  federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  those  entities  mentioned 
above.  This  federal  action  approves  a 
request  for  exemption  by  petitioners  in 
CNMI  to  reduce  the  cost  of 
implementing  the  Clean  Air  Act 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector  resiilt  from  this  action. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(aHlKA)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this 
decision  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the 
decision  in  today's  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

XI.  Electronic  Copies  of  Decision 

A  copy  of  this  action  is  available  on 
the  Internet  at  w^^v. epa.gov/ 
OMSWWW  under  the  tide:  "EPA 
Decision  to  Grant  Conventional 
Gasoline  Anti-dumping  Exemption  to 
the  Commonwealth  of  the  Northern 
Mariana  Islands." 

Xn.  Statutory  Authority 

Authority  for  the  action  described  in 
this  notice  is  in  section  325(a)(1)  (42 
U.S.C.  7625-1  (a)(1))  of  the  Clean  Air  Act 
as  amended. 

Dated:  November  25, 1997. 
Carol  M.  Bnnvner, 
Administrator. 
[FR  Doc.  97-31736  Filed  12-2-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-aOOS74;  FRL-6754-11 
RIN  2070-AB78 

Sodium  Chlorate;  Exemption  From 
Peaticide  Tolerance  for  EmergeiKy 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  sodium  chlorate  in  or  on  wheat.  This 
action  is  in  connection  with  crisis 
exemptions  declared  by  the  states  of 
Arkansas  and  Mississippi  under  section 
18  of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  wheat  in  Arkansas  and 
Mississippi.  This  regulation  establishes 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  sodium 
chlorate  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  exemption 
will  expire  and  is  revoked  on  July  31. 
1998. 

DATES:  This  regulation  is  effective 
December  3, 1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  February  2,  1998. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  conti^l  number,  [OPP-3005741, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
3005741.  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  Crystal  Mall  «2. 
1921  JeSerson  Davis  Hwy.,  Arlington. 
VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 


may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1/6.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300574).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
EKvision  7505C,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  308-9364,  e-mail: 
pemberton. libby^pamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  esUblishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  defoliant/ 
desiccant  sodium  chlorate,  in  or  on 
wheat.  This  exemption  will  expire  and 
is  revoked  on  July  31,  1998.  EPA  wrill 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
exemption  from  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide. 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghtun  (61  FR  58135,  November  13. 
1996)  (FRI^5572-9). 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
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exemption  from  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  exemption  bom  tolerance  is 
"safe."  Section  408(c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  New  section 
408(c)(2)(B)  requires  EPA  to  take  into 
account,  among  other  relevant 
conditions,  the  considerations  set  forth 
in  408(c)(2)(C)  and  (D).  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  F^eral  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  bom  the  use  of  a  pesticide  imder 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
coAunent. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for  Sodium 
Chlorate  on  Wheat  and  FFDCA 
Tolerances 

On  May  27  and  June  6, 1997,  the 
states  of  Mississippi  and  Arkansas, 
respectively,  availed  themselves  of  the 
authority  to  declare  the  existence  of  a 
crisis  situation  within  each  state, 
thereby  authorizing  use  imder  FIFRA 
section  18  of  sodium  chlorate  on  wheat 


as  a  defoliant  or  desiccant  to  aid  in  the 
harvest  of  wheat  A  cool,  wet  spring 
delayed  the  wheat  harvest  in  these 
states.  Continued  heavy  rains  resulted 
in  the  need  for  a  harvest  aid  to  desiccate 
winter  weeds  which  developed  in  the 
thin  stands  of  an  already  diminished 
wheat  crop. 

As  part  of  its  assessment  of  these 
crisis  exemptions,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
sodium  chlorate  in  or  on  wheat.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(c)(2), 
and  EPA  decided  that  an  exemption 
from  the  requirement  for  a  tolerance 
under  FFDCA  section  408(11(6)  would  be 
consistent  vyjth  the  new  safety  standard 
and  with  FTFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
exemption  fit>m  the  requirement  of  a 
tolerance  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  exemption  from 
the  requirement  of  a  tolerance  will 
expire  and  is  revoked  on  July  31, 1998, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  remaining  in  or  on 
wheat  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA.  EPA  will  take  action  to 
revoke  this  exemption  earlier  if  any 
experience  with,  scientific  data  on.  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  exemption  from  the 
requirement  of  a  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  sodium  chlorate  meets  EPA's 
registration  requirements  for  use  on 
wheat  or  whether  a  permanent 
exemption  from  the  requirement  of  a 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this 
exemption  serves  as  a  basis  for 
registration  of  sodium  chlorate  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  does  this 
exemption  serve  as  the  basis  for  any 
State  other- than  Arkansas  and 
Mississippi  to  use  this  pesticide  on  this 
crop  imder  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  sodium 
chlorate,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 


m.  Risk  Assessment  and  Statutmy 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  conunonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  wrarranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  rislts.  EPA  calculates  a  margin  of 
exposing  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fbld  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 
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Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute,"  "short-term,"  "intermediate 
term,"  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consiunption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposiue  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occiirring  in  most  X:ases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 


can  reasonably  be  expected  from 
multiple  sources  (e.g.,  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residufe  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consimiption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 


million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assimied  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(children  1-6  years  old)  was  not 
regionally  based. 

IV.  Aggregate  Risk  Aasessment  and 
Determination  of  Safiaty 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  sodium  chlorate  and  to  make 
a  determiiution  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  sodiiun  chlorate  on  wheat.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  exemption  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  sodium  chlorate 
are  discussed  below. 

1.  Acute  toxicity.  No  acute  dietary 
endpoint  was  identified.  This 
conclusion  was  based  on  a 
developmental  toxicity  study  in  which 
rats  were  dosed  at  the  limit  dose  of 
1,000  mg/kg/day  without  any  ill  effects 
to  the  dams  or  their  fetuses. 

2.  Short  -  and  intermediate  -  term 
non-dietary  toxicity.  The  available  acute 
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dermal  and  inhalation  studies  are  of 
dilute  mixtiu^s  with  other  active 
ingredients.  The  Toxicity  Categories 
were  III  for  the  dermal  studies,  and  IV 
for  the  inhalation  studies.  Aqueous 
sodium  chlorate  has  been  used  as  an 
antiseptic  wash  for  the  skin  and  mucous 
membranes.  Considering  the  low 
toxicity  of  sodium  chlorate,  non-dietary 
exposure  is  not  a  concern. 

3.  Chronic  toxicity.  EPA  has  not 
established  an  RfD  for  sodium  chlorate. 
For  purposes  of  this  exemption,  based 
upon  available  toxicity  data,  an  RfD  for 
sodium  chlorate  of  0.1  milligrams/ 
kilogram/day  (mg/kg/day)  was  used. 
This  RfD  is  based  on  a  90-day  oral 
toxicity  study  in  rats  with  a  NOEL  of 
100  mg/kg/day  and  an  imcertainty  factor 
of  1,000  (10-fold  each  for  inter  and 
intra-species  extrapolation,  and  use  of  a 
less-than-chronic  endpoint)  based  on 
anemia,  reticulocytosis,  and  depressed 
adrenal  weights  at  the  LOEL  of  1,000 
mg/kg/day. 

4.  Carcinogenicity.  Sodiiun  chlorate  is 
used  as  a  desiccant.  Because  it  is 
chemically  similar  to  chlorine  dioxide 
and  chlorite  which  are  not  carcinogenic, 
and  dietary  exposure  is  virtually 
eliminated  by  hydrolysis  during 
cooking,  carcinogenicity  is  not  a 
concern. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Exemptions  fitim  the  requirement  of 
tolerances  have  been  established  (40 
CFR  180.1020)  for  the  residues  of 
sodiiun  chlorate,  in  or  on  a  variety  of 
raw  agricidtiual  commodities,  including 
com,  rice,  safflower,  and  sorghum.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  bom 
sodium  chlorate  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occiuring  as  a  result  of 
a  one  day  or  single  exposure. 

ii.  Chronic  exposure  and  risk.  Field 
trial  residue  values  were  non-detectable 
at  the  limit  of  detection  of  2  ppm,  even 
at  the  2x  rate.  The  risk  assessment 
assumed  that  100%  of  all  wheat 
commodities  will  contain  sodium 
chlorate  residues  and  those  residues 
would  all  be  at  2  ppm,  which  results  in 
an  overestimate  of  human  dietary 
exposure.  Additiorudly,  residues  of 
sodium  chlorate  would  likely  be 
substantially  reduced  through 
hydrolysis  during  cooking,  although  this 
reduction  was  not  taken  into  account  for 
this  conservative  risk  assessment. 

2.  From  drinking  water.  There  is  no 
established  Maximum  Concentration 
Level  for  residues  of  sodium  chlorate  in 


drinking  water.  No  drinking  water 
health  advisory  levels  have  been 
established  for  sodiiun  chlorate. 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  conunenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  NOELs)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  sodium  chlorate  to  exceed 
the  RfD  if  the  exemption  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  sodium  chlorate  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 
upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
exetnption  is  granted. 

3.  From  non-dietary  exposure. 
Sodium  chlorate  is  currently  registered 
for  use  on  the  following  residential  non- 
food sites:  wood  treatment,  outdoor  turf, 
and  ornamental  perennials,  shrubs,  and 
trees.  The  available  acute  dermal  and 
inhalation  studies  are  of  dilute  mixtures 
with  other  active  ingredients.  The 
Toxicity  Categories  are  III  for  the  dermal 
studies,  and  IV  for  the  inhalation 
studies.  Aqueous  sodium  chlorate  has 
been  used  as  an  antiseptic  wash  for  the 
skin  and  mucous  membranes. 
Agricultural  workers  would  be  exposed 
to  aqueous  solutions  containing  a  low 
I>ercentage  of  sodium  chlorate. 
Considering  the  low  toxicity  of  sodium 
chlorate,  non-dietary  exposure  is  not  a 
concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 


residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  tiun  out 
to  be  helpful  in  eventually  determining 
whether  a  pjesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  iuiow  how  to  apply  the  information    ■ 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  prtxiuce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
sodium  chlorate  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  sodium  chlorate 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore.  EPA  has  not 
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assumed  that  sodium  chlorate  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1 .  Chronic  risk.  Using  the  very 
conservative  TMRC  exposure 
assiunptions  described  above,  EPA  has 
concluded  that  aggregate  exposure  to 
sodium  chlorate  from  food  will  utilize 
3%  of  the  RfD  for  the  U.S.  population. 
The  major  identifiable  subgroup  with 
the  highest  aggregate  exposure  is 
children  (1-6  years  old)  discussed 
below.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  ior'exposiu^  to 
sodium  chlorate  in  drinking  water  and 
from  nou'dietary,  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RSD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
sodium  chlorate  residues. 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate- term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure. 

D.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  i.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
sodium  chlorate,  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat.  The  developmental  toxicity 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism^ 
resulting  from  maternal  pesticide 
exposure  during  gestation. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directiy  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 


level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  100-fold 
safety  factor  (usually  100  for  combined 
inter-and  intra-species  variability))  and 
not  the  additional  tenfold  safety  factor 
when  EPA  has  a  complete  data  base 
under  existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  safety  factor. 

ii.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOEL  was  >  1,000 
mg/kg/day.  The  developmental  (fetal) 
NOEl  was  also  >1,000  mg/kg/day. 

iii.  Pre-  and  post-natal  sensitivity. 
Sodium  chlorate  is  not  a  developmental 
toxicant  in  rats.  EPA  has  already 
applied  an  additional  10- fold 
imcertainty  factor  (resulting  in  a  total 
1 ,000-fold  uncertainty  factor)  to  the 
NOEL  used  to  set  the  RfD.  This 
additional  10-fold  uncertainty  factor 
should  be  adequate  to  protect  infants 
and  children. 

2.  Chronic  risk.  Using  the  very 
conservative  exposure  assiunptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  sodium 
chlorate  from  food  will  utilize  fr^m  1% 
of  the  RfD  for  muring  infants  up  to  6% 
for  children  1-6  years  old.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  sodium  chlorate  in 
drinking  water  and  from  non-dietary, 
non-occupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
sodium  chlorate  residues. 

V.  Other  Considerations 

A,  Metabolism  In  Plants  and  Animals 

The  metabolism  of  sodium  chlorate  in 
plants  is  adequately  understood.  The 
residue  of  concern  is  sodium  chlorate 
and  sodium  chloride.  The  nature  of  the 
residue  in  animals  is  not  applicable  due 
to  no  reasonable  expectation  of  transfer 
of  residues  to  meat/milk/poultry/eggs. 

B.  Analytical  Enforcement  Methodology 

Analytical  methods  for  detecting  and 
measuring  the  levels  of  the  pesticide 
residue  are  not  needed.  The  Agency 
proposes  to  establish  an  exemption  bom 
the  requirement  of  a  tolerance  without 
any  numerical  limitation;  therefore,  the 


Agency  has  concluded  that  analytical 
methods  are  not  required  for 
enforcement  purposes  for  sodium 
chlorate. 

C.  Magnitude  of  Residues 

No  detectable  residues  were  found  in 
wheat  grain  or  straw  from  wheat  treated 
at  the  2x  rate.  Considering  that  no 
detectable  residues  were  found  in  wheat 
grain,  it  is  unlikely  that  significant 
residues  will  occur  in  the  processed 
fractions  of  wheat  There  is  no 
likelihood  of  transfer  of  residues  to 
meat/milk/poultry/eggs.  Therefore, 
magnitude  of  the  residue  data  in  those 
commodities  is  not  required. 

D.  International  Residue  Limits 

No  CODEX,  Canadian,  or  Mexican 
maximum  residue  levels  have  been 
established  for  residues  of  sodium 
chlorate. 

E.  Rotational  Crop  Restrictions 

Considering  the  phytotoxic  nature  of 
sodium  chlorate,  which  would  preclude 
the  planting  of  a  crop  soon  after 
treatment  of  a  previous  crop,  coupled 
with  the  fact  that  residues  are  below  the 
limit  of  quantitation  shortiy  after 
application  to  target  crops,  EPA  does 
not  believe  measurable  residues  would 
be  detected  in- rotational  crops.  For  the 
purposes  of  this  section  18  use, 
rotational  crop  tolerances  and/or  plant 
back  restrictions  will  not  be  necessary. 

VI.  Conclusion 

Therefore,  the  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  sodium  chlorate  in 
wheat. 

Vn.  Obfections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "ob)ect"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  February  2,  1998. 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  on  those  objections.  Objections 
and  hearing  requests  must  be  filed  with 
the  Hearing  Clerk,  at  the  address  given 
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above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  die  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the»rBquestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
lucontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  bearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 


Vm.  Public  Record  and  Electronic 
Submissions 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300574]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  CM  #2,  1921  Jefierson  Davis 
Hv>ry.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directiy  to  EPA  at: 

opp-docketOepamail .  epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
bearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directiy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 


DC.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(1)(6).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  bom  review  under  Executive 
Order  12866,  entiUed  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperworic  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entiUed  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
exemption  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 


The  factuEil  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
Geiwral  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Suk^ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  21, 1997. 

Liada  A.  Trarets, 

Acting  Director.  Office  ofPesUcide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority  :  21  U.S.C.  346a  and  371. 

2.  Section  180.1020  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  paragraph 
(b)  to  read  as  follows: 

f  180.1020  Sodium  chlorate;  exemption 
from  tha  raquirament  of  a  totoranc*. 


(b)  A  time-limited  exemption  from  the 
requirement  of  a  tolerance  is  established 
for  residues  of  the  defoliant/desiccant  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  exemption  will 
expire  and  is  revoked  on  the  date 
specified  in  the  following  table: 


Parts  per 
million 

r»mm»immMim^l 

Commodity 

expiration 

revocation 

date 

Wheat 

NA 

7/31/98 

(FR  Doc.  97-31547  Filed  12-2-97;  8:45  am) 
HLLMb  cooc  ase»«v.^ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20  and  22 

[WT  Dociwt  No.  96-162;  FCC  97-352] 

Competitive  Service  Safeguards  for 
Local  Exchange  Carrier  Provision  of 
Commercial  Mobile  Radio  Services  and 
Implementation  of  Section  601  (d)  of 
the  Telecommunications  Act  of  1996 

AGEMCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  Report  and  Order,  the 
Commission  modifies  the  current 
structural  separation  requirement  for  the 
provision  of  cellular  service  by  the  Bell 
Operating  Companies  (BOCs),  and 
adopts  a  new  requirement  that  all 
inciunbent  local  exchange  carriers 
(LECs)  provide  in-region  broadband 
CMRS,  including  cellular  services, 
through  a  CMRS  affiliate,  subject  to  the 
Commission's  accounting  and  affiliate 
transactions  rules.  Rural  telephone 
companies  will  be  exempt  fi^m  this 
requirement;  however,  a  competing 
carrier,  interconnected  with  the  rural 
carrier,  may  petition  the  Commission  to 
remove  the  exemption,  or  the 
Commission  may  do  so  on  its  own 
motion,  where  the  rural  telephone 
company  has  engaged  in  anti- 
competitive conduct,  such  as 
discrimination.  Companies  serving 
fewer  than  two  percent  of  the  nation's 
subscriber  lines  that  seek  to  provide 
broadband  CMRS  may  petition  the 
Commission  for  suspension  or 
modification  of  the  requirement  that 
broadband  CMRS  be  provided  through  a 
separate  affiliate.  These  safeguards  are 
adopted  to  address  concerns  that  recent 
developments  in  the  CMRS  maritet, 
such  as  direct  competition  among 
telecommunications  carriers  and  the 
development  of  fixed  wireless  services, 
may  increase  the  incentive  for  anti- 
competitive behavior  by  incumbent 
LECs.  The  separate  affiliate  requirement 
will  sunset  on  January  1,  2002.  unless 
the  Commission  determines  that  the 
competitive  conditions  in  the  local 
exchange  market  are  such  that 
continuation  of  these  safeguards  is  in 
the  public  interest. 
EFFECTIVE  DATE:  February  11,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Krech,  Commercial  Wireless 
Division,  Wireless  Telecommunications 
Bureau,  (202)  41&-O620,  For  additional 
information  concerning  the  information 
collections  contained  in  this  Order 
contact  Dorothy  Conway  at  (202)  418- 
7349,  or  via  the  Internet  at 
dconway^cc.go  V . 


SUPPLEMENTARY  INFORMATION:  This 
Report  and  Order  in  WT  Docket  No.  96- 
162.  adopted  September  30.  1997.  and 
released  October  3.  1997  (erratum 
released  October  29,  1997),  clarification 
Order  (FCC  97-389)  adopted  October 
24, 1997.  and  released  October  27, 1997. 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  230,  1919 
M  Street  N.W,,  Washington  D.C.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  1231  20th  Street,  N.W.. 
Washington  D.C.  20036  (202)  857-3800. 
Synopsis  of  the  Report  and  Order. 

I.  Background 

1.  Safeguards  Under  Section  22.903 
for  BOC  Provision  of  Cellular  Service. 
Section  22.903  of  the  Commission's 
rules  comprises  two  principal  parts:  the 
requirement  that  BOCs  provide  cellular 
service  through  a  structurally  separate 
corporation;  and  a  series  of  restrictions 
on  the  separate  affiliate,  including 
restrictions  on  use  and  ownership  of 
landline  transmission  facilities  and 
requirements  for  the  independent 
operation  of  the  separate  cellular 
affiliate  through  separate  books  of 
account,  officers,  operating,  marketing, 
installation,  and  maintenance  personnel 
and  utilization  of  separate  computer  and 
transmission  facilities  in  the  provision 
of  cellular  service.  This  requirement 
was  adopted  in  order  to  preserve  the 
competitive  potential  of  the  non- 
wireline  cellular  provider,  the 
Commission  required  the  wireline 
carrier  to  provide  its  cellular  service 
through  a  structurally  separate  affiliate, 
i.e.,  an  independent  corporation  with 
separate  officers,  separate  books  of 
account,  and  separate  operating, 
marketing,  installation,  and 
maintenance  personnel.  The 
Commission  also  prohibited  the 
wireline  carrier's  cellular  affiliate  from 
owning  facilities  for  the  provision  of 
landline  telephone  service.  These 
structiiral  separation  requirements  were 
intended  to  prevent  wireline  carriers 
from  using  their  market  power  in  the 
local  exchange  market  to  engage  in  anti- 
competitive practices,  such  as  improper 
cost  allocation  between  the  wireline 
carrier  and  its  cellular  affiliate  and 
discrimination  by  the  wireline  carrier  in 
favor  of  its  cellular  affiliate.  The 
Commission  also  prohibited  the 
wireline  carrier's  cellular  affiliate  from 
owning  facilities  for  the  provision  of 
landline  telephone  service. 

2.  Section  22.903  Separate  Affiliate 
Not  Required  for  LEC  Provision  of 
personal  communications  services  (PCS) 
and  specialized  mobile  radio  (SMR). 


Section  22.903  applies  only  to  BOC 
provision  of  cellular  service.  Structiuvl 
safeguards  are  not  required  for  LEC, 
including  BOC.  provision  of  other 
CMRS,  such  as  broadband  PCS.  See 
Amendment  of  the  Commission's  Rules 
to  Establish  New  Personal 
Communications  Services,  GEN  Docket 
No.  90-314,  Second  Report  and  Order, 
58  FR  59174  (Nov,  8, 1993).  recon.,  59 
FR  32830  (June  24, 1994)  [Broadband 
PCS  Second  Report  and  Order); 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile  Service, 
GN  Docket  No.  93-252,  Report  and 
Order,  59  FR  18493  (April  19.  1994) 
(CMBS  Secortd  Report  and  Order).  In 
addition,  non-BOC  LECs  may  provide 
cellular  service  without  structiual 
safeguards, 

3.  Cincinnati  Bell.  In  Cincinnati  Bell 
Telephone  v,  FCC,  69  F,3d  752  (6th  Cir. 
1995)  the  Sixth  Circuit  found  that  the 
Commission  had  failed  to  justify 
adequately  the  conclusion  in  the 
Broadband  PCS  Second  Report  and 
Order  that  the  record  was  insufficient  to 
repeal  section  22.903.  The  Court  held 
that,  in  light  of  the  decision  that  all 
LECs,  including  BOCs,  could  provide 
broadband  PCS  without  establishing  a 
structurally  separate  affiliate,  the 
Commission  was  required — but  had 
failed — to  give  a  reasoned  explanation 
for  the  disparate  treatment  of  BOC 
provision  of  cellular  and  PCS.  as  well  as 
the  disparity  in  BOC  and  non-BOC 
provision  of  cellular  service. 

4.  NPRM.  In  die  JVPflM,  Amendment 
of  the  Commission's  Rules  to  Establish 
Competitive  Service  Safeguards  for 
Local  Exchange  Carrier  Provision  of 
Commercial  Mobile  Radio  Services,  WT 
Docket  No.  96-162,  Notice  of  Proposed 
Rulemaking,  Order  on  Remand,  and 
Waiver  Order.  61  FR  46420  (Sept.  3. 
1996).  the  Commission  observed  that 
the  BOCs  currenUy  retain  market  power 
in  the  local  exchange  market  because 
they  control  bottleneck  facilities  and 
serve  the  vast  majority  of  customers 
within  their  service  areas,  and  other 
carriers  must  seek  interconnection  from 
the  BOC.  To  address  this  issue,  the 
Commission  proposed  two  alternatives 
to  the  existing  structural  safegiiards  for 
BOC  cellular  operations,  and  asked 
commenters  to  submit  information 
regarding  the  costs  of  the  structural 
separation  requirement:  (1)  to  retain  the 
structural  separations  requirements  of 
section  22.903  for  BOC  provision  of  in- 
region  cellular  service,  but  sunset  the 
restrictions  for  a  particular  BOC  when 
that  BOC  receives  authorization  to 
provide  interLATA  service  originating 
in  any  in-region  state;  or  (2)  to  eliminate 
the  structiual  safeguards  of  section 
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22.903  immediately  in  favor  of  uniform 
safeguards  for  all  Tier  1  LEC  provision 
of  broadband  CMRS.  With  respect  to 
both  options,  the  Commission  proposed 
to  replace  section  22.903  with 
safeguards  similar  to  those  adopted  in 
the  Competitive  Carrier  Fifth  Report  and 
Order  proceeding.  See  Policy  and  Rules 
Concerning  Rates  for  Competitive 
Common  Carrier  Services  and  Facilities 
Authorizations  Therefor,  CC  Docket  No. 
79-252.  Fifth  Report  and  Order,  49  FR 
34824  (Sept.  4,  1984)  [CompetiUve 
Carrier  Fifth  Report  and  Order).  In  that 
order,  the  Commission  concluded  that, 
in  order  to  qualify  for  treatment  as  a 
nondominant  carrier,  an  independent 
local  exchange  company  must  provide 
interstate  interexchange  services 
through  a  separate  affiliate  that  (1)  has 
separate  books  of  account;  (2)  does  not 
joinUy  own  transmission  or  switching 
facilities  with  that  local  exchange 
company;  and  (3)  acquires  any  services 
from  the  affiliated  local  exchange  carrier 
at  tariffed  rates,  terms,  and  conditions. 
In  addition,  the  Commission  subjected 
the  affiliate  to  the  Commission's  joint 
cost  and  affiliate  transaction  rules.  In 
the  NPRM,  the  Commission  proposed  a 
similar  framework  of  safeguards  for  Tier 
1  LECs  providing  in-region  broadband 
CMRS 


n.  Report  and  Order 

A.  General  Issues  Regarding  Incumbent 
LEC  Provision  of  CMRS 

5.  Section  22.903  was  intended  to 
apply  only  to  cellular  service;  however, 
the  anti-competitive  practices  it  was 
meant  to  address  are  by  their  natiue  not 
unique  to  cellular  service,  but  can  occur 
any  time  a  competing  service  provider 
requests  interconnection  with  a  local 
exchange  network.  That  is  because  LECs 
that  own  CMRS  subsidiaries  have  the 
incentive  to  engage  in  such  anti- 
competitive practices  in  order  to  benefit 
their  own  CMRS  subsidiaries  and  to 
protect  their  local  exchange  monopolies 
&t)m  wireless  competition.  At  the  same 
time,  LEC  control  of  bottieneck  local 
exchange  facilities,  upon  which 
competing  CMRS  providers  must  rely, 
gives  LECs  the  opportimity  to  engage  in 
anti-competitive  behavior. 

6.  Improper  cost  allocation  occurs 
when  a  LEC  shifts  costs  horn  its  CMRS 
subsidiary  to  its  regulated  local 
exchange  service.  Cost  shifting  has  the 
effect  of  both  subsidi2dng  the  LEC's 
CMRS  subsidiary,  thus  giving  the 
subsidiary  a  substantial  competitive 
advantage  over  non-LEC  affiliated 
CMRS  providera,  and  of  raising  the  costs 
borne  by  the  LEC's  captive  local 
exchange  ratepayers.  See  Regulatory 
Treatment  of  LEC  Provision  of 


Interexchange  Services  Originating  in 
the  LEC's  Local  Exchange  Area  and 
Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace, 
Second  Report  and  Order  in  CC  Docket 
No.  96-149  and  Third  Report  and  Order 
in  CC  Docket  No.  96-61,  62  FR  35974 
(Jul.  3,  1997)  [Dom/Nondom  Order). 

7.  Requiring  LECs  to  create  a  separate 
affiliate  for  the  provision  of  CMRS 
services  helps  deter  the  LECs'  incentive 
and  ability  to  engage  in  anti-competitive 
practices  and  facilitates  their  detection. 
Arm's  length  transactions  between  LECs 
and  dieir  CMRS  affiliates  and  the 
requirement  that  agreements  be  reduced 
to  writing  will  help  the  Commission  and 
competing  CMRS  providers  to  detect, 
and  address,  competitive  abuses.  Ease  of 
detection  will,  in  turn,  deter  a  LEC  bom 
engaging  in  such  abuses  in  the  first 
place.  ^ 

8.  The  Commission  observes  that  in 
the  past  structiual  separation 
requirements  were  applied  in  the 
wireless  context  only  to  BOC  provision 
of  cellular  service.  In  the  Broadband 
PCS  Second  Report  and  Order  and  the 
CMRS  Second  Report  and  Order  the 
Commission  concluded  that 
nonstructural  accounting  safeguards 
were  sufficient  to  protect  against 
improper  cost  allocations  and 
interconnection  discrimination  by  LECs 
providing  PCS  or  other  CMRS.  Not  only 
did  the  Commission,  prior  to 
divestiture,  apply  structural  separation 
in  the  wireless  context  only  to  cellular 
service,  but  in  formulating  rules  for 
cellular  service,  the  Commission 
applied  the  structural  separation  rules 
only  to  the  BOCs,  and  not  to  the  non- 
BOC  LECs.  in  the  provision  of  cellular 
service.  The  Commission  believes  that 
the  rules  should  treat  similar  services 
consistentiy  and  that  any  structural 
separation  requirements  should  be 
uniform  to  avoid  disparate  treatment. 
Thus,  the  choices  for  achieving 
regulatory  symmetry  are  either  to  extend 
the  section  22.903  structural  safeguards 
for  BOC  provided  cellular  service  to  all 
LECs  and  all  CMRS  services,  or  to 
eliminate  section  22.903  in  favor  of  less 
restrictive  safeguards  applicable  to  the 
provision  of  all  broadband  CMRS. 

B.  Separate  Affiliate  Requirements  for 
In-Region  Incumbent  LEC  Provision  of 
OfRS 

9.  Anti-competitive  interconnection 
practices,  particularly  discriminatory 
behavior,  pose  a  substantial  threat  to 
full  and  fair  competition  in  the  CMRS 
marketplace,  and  all  LECs,  not  just  the 
BOCs,  have  the  ability  and  incentive  to 
engage  in  anti-competitive  behavior. 
There  are  ways  to  lessen  the  threat  of 
discrimination,  predatory  price 


squeezes,  and  cost  misallocation  that  are 
less  burdensome  than  the  requirements 
currenUy  imposed  by  section  22.903. 
For  example,  accounting  safeguards, 
section  251  of  the  Communications  Act. 
47  U.S.C.  251,  and  related 
interconnection  rules,  and  price  cap 
regulation  all  serve  to  protect  local 
exchange  ratepayers  frxjm  bearing  the 
costs  and  risks  of  the  telephone 
companies'  other  nonregulated  activities 
and  reduce  the  likelihood  that  LECs  will 
raise  interconnection  rates  in  order  to 
effect  a  predatory  price  squeeze.  Such 
mechanisms  do  not,  however,  eliminate 
the  possibility  of  interconnection 
discrimination. 

10.  In  this  Report  and  Order,  the 
Commission  requires  that  incumbent 
LECs  offering  in-region  broadband 
CMRS  services  do  so  through  a  separate 
corporate  affiliate.  The  CMRS  affiliate 
must:  (1)  maintain  separate  books  of 
account,  and  must  maintain  the  books, 
records,  and  accounts  in  accordance 
with  generally  accepted  accounting 
principles;  (2)  not  joinUy  own 
transmission  or  switching  facilities  with 
the  affiliated  LEC  tiiat  the  affiliated  LEC 
uses  for  the  provision  of  local  exchange 
services  in  the  same  in-region  market; 
and  (3)  acquire  any  services  frt)m  the 
affiliated  LEC  on  a  compensatory  arm's 
length  basis,  as  required  by  our  affiliate 
transactions  rules.  The  affiliate  will  be 
subject  to  the  Commission's  joint  cost 
and  affiliate  transaction  rules.  Tide  II 
common  carrier  services  or  services, 
facilities,  or  network  elements  provided 
pursuant  to  sections  251  and  252  that 
are  acquired  frtjm  the  affiliated  LEC 
must  be  available  to  all  other  carriers, 
including  CMRS  providers,  on  the  same 
terms  and  conditions. 

11.  Applicability  of  Safeguards  to 
Out-of-Region  CMRS  Operations.  The 
Commission's  concerns  regarding 
incumbent  LEC  provision  of  CMRS 
services  extend  only  to  the  provision  of 
in-region  CMRS  services  because 
concerns  regarding  discrimination  in 
interconnection  arrangements  are  not 
present  outside  of  an  incumbent  LEC's 
wireline  service  territory.  In  addition, 
the  geographic  separation  between  an 
incumbent  LEC's  in-region  service  area 
and  out-of-region  CMRS  mitigates  the 
potential  for  imdetected  improper 
allocation  of  costs.  With  regard  to 
interconnection,  the  lack  of  control  of 
"bottieneck"  local  facilities  means  that 
an  incumbent  LEC  providing  CMRS 
"out-of-region"  is  similar  to  any  other 
provider  of  CMRS. 

12.  The  Commission  is  not  requiring 
any  LEC  to  provide  out-of-region  CMRS 
offerings  through  a  separate  affiliate.  To 
the  extent  there  is  potential  for 
incumbent  LECs  that  provide  out-of- 
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region  CMRS  to  engage  in  anti- 
competitive behavior  or  cost 
misaliocations  such  potential  is 
adequately  addressed  through 
accounting  requirements  and  other  non- 
structural safeguards. 

13.  The  Commission  also  recognizes 
that  CMRS  license  areas  and  incumbent 
LEC  wireline  service  areas  are  not 
generally  congruent.  Moreover,  non- 
BOC  incumbent  LECs,  particularly 
smaller  companies,  do  not  necessarily 
have  distinct  service  areas  but  may  have 
discrete  patches  of  coverage  over  a  large 
area.  WiUi  respect  to  CMRS,  on  the 
other  hand,  licensees  typically  have  a 
well-defined  geographic  service  area 
[e.g.,  major  trading  area  (MTA),  basic 
trading  area  (BTA))  under  our  rules.  The 
Commission  observes  that  an  incumbent 
LEC's  incentives  and  ability  to  act  anti- 
competitively  are  significantly 
attenuated  where  the  area  served  by  its 
bottleneck  wireline  facilities  is  a  small 
fraction  of  the  area  served  by  its 
wireless  operations.  Indeed,  in 
situations  where  there  is  de  minimis 
overlap  between  the  incumbent's 
wireline  service  area  and  its  CMRS 
license  area,  that  incimibent  LEC  is 
close  to  offering  "out-of- region" 
services.  Therefore,  the  Commission  is 
applying  "in-region"  CMRS  structural 
safeguards  only  to  an  incumbent  LEC 
whose  wireline  service  area 
substantially  overlaps  its  CMRS  license 
area.  The  Commission  defines  "in- 
region"  CMRS  to  be  a  CMRS  offering 
where  10  percent  or  more  of  the 
population  covered  by  the  CMRS 
service  area  is  within  the  incumbent 
LEC's  wireline  service  area.  The 
Commission  concludes  that  the 
standard  10  percent  attribution  criteria 
should  apply  with  respect  to  ownership 
relationships  between  an  incumbent 
LEC  and  an  in-region  CMRS  licensee. 

14.  Applicability  of  Safeguards  to  All 
Broadband  CMRS  Services  and  All  In- 
Region  Incumbent  LECs.  The  separate 
affiliate  rules  adopted  herein  will  apply 
to  all  in-region  LEC  broadband  CMRS 
operations  because  all  incumbent  LECs 
have  the  incentive  and  ability  to 
discriminate  against  unaffiliated 
broadband  CMRS  providers  of  every 
type — not  just  cellular  operators — where 
there  is  sufficient  overlap  between  the 
incumbent  LEC's  wireline  service  area 
and  the  CMRS  service  area.  Thus, 
limited  safeguards  applicable  to  all  in- 
region  incumbent  LECs  for  all 
broadband  CMRS  services  are  necessary 
to  promote  competitive  communications 
markets  and  to  achieve  regulatory 
symmetry. 

15.  Increased  competition  and 
convergence  of  services  in  the  CMRS 
market  has  heightened  the  need  for 


regulatory  symmetry  among  commercial 
mobile  radio  services  and  among 
different  kinds  of  CMRS  providers.  In 
applying  a  separate  affiliate  requirement 
to  all  in-region  incumbent  LEC 
provision  of  CMRS  and  not  just  BOC 
provision  of  cellular  service,  the 
Commission  is  imposing  certain  costs 
on,  and  limiting  flexibility  for, 
independent  LECs,  which  were  not 
previously  subject  to  these  requirements 
or  to  any  of  the  other  requirements  of 
section  22.903.  Nevertheless,  the 
comfjetitive  concerns  regarding  the 
ownership  and  control  of  bottleneck 
facilities  are  significant  so  long  as  there 
is  a  substantial  geographic  overlap 
between  the  incumbent  LEC's  wireline 
local  telephone  service  area  and  the 
LEC's  CMRS  service  area.  When  that 
overlap  passes  the  10  percent  overlap 
threshold,  the  benefits  of  preventing  the 
competitive  harm  inherent  in  the 
inciimbent  LEC-CMRS  relationship 
significantly  outweigh  the  costs 
imposed  by  safeguards.  To  the  extent 
that  incumbent  LECs  are  concerned  that 
imposition  of  a  separate  affiliate 
requirement  will  impair  their  ability  to 
offer  integrated  wireline  and  wireless 
services,  the  rules  permit  the  creation  of 
certain  bundled  and  integrated  service 
packages,  either  through  an  incumbent 
LEC's  offering  facilities  and  services  to 
the  CMRS  affiliate  on  nondiscriminatory 
terms,  or  solely  through  the  CMRS 
affiliate  that  is  able  to  offer  competitive 
local  exchange  service.  Absent  a 
separate  affiliate  requirement,  it  would 
be  more  difficult  for  the  Commission 
and  competitors  to  detect  and  prevent 
cost  misallocation,  discrimination  and 
other  anti-competitive  behavior  by 
incumbent  LECs.  Particularly  with 
respect  to  interconnection,  a  separate 
affiliate  requirement  is  an  effective  way 
to  afford  the  requisite  degree  of 
"transparency"  to  enable  competitors 
and  the  Commission  to  detect 
discrimination  in  interconnection. 
Without  a  separate  affiliate  requirement, 
non-affiliated  CMRS  providers  would 
have  greater  difficulty  determining 
whether  their  interconnection 
arrangements  with  the  LEC  are 
comparable  to  those  between  the  LEC 
and  its  CMRS  provider. 

16.  The  Commission  recognizes  that 
this  decision  represents  a  departure 
from  prior  decisions  in  the  Broadband 
PCS  Second  Report  and  Order  and 
CMRS  Second  Report  and  Order  where 
the  Commission  declined  to  Impose 
structural  safeguards  for  broadband  PCS 
providers  affiliated  with  LECs,  and  for 
LECs  with  CMRS  affiliates,  respectively. 
The  Commission  similarly  declined  to 
impose  structiiral  safeguards  in  the  SMR 


Wireline  Order,  in  which  we  permitted 
wireline  carriers  to  obtain  SMR  licenses 
without  restriction.  The  Commission's 
decision  in  this  Report  and  Order  strikes 
a  different  balance  between  the  interest 
in  fostering  efficient  provision  of  CMRS 
and  the  commitment  to  prevent 
unlawful  discrimination  and  other  anti- 
competitive practices  by  incumbent 
LECs  than  our  decisions  in  the 
Broadband  PCS  Second  Report  and 
Order,  CMRS  Second  Report  and  Order, 
SMR  Wireline  Order,  and  Cellular 
Reconsideration  Order.  These  earlier 
decisions  were  not  based  on  a  full 
analysis  of  the  competitive  harms  that 
might  result  from  L£C  provision  of 
SMR,  PCS,  and  cellular,  particularly 
with  respect  to  discrimination  against 
unaffiliated  competitors  requesting 
interconnection. 

17.  Basis  for  Level  of  Safeguards. 
These  structural  safeguards  are 
substantially  similar  to  those  recently 
adopted  wiUi  regard  to  independent 
LEC  provision  of  in-region  interstate, 
domestic,  interexchange  service,  and  are 
similar  to  the  separate  affiliate 
requirements  the  Commission  adopted 
in  the  Competitive  Carrier  Fifth  Report 
and  Order.  These  safeguards  provide  an 
adequate  measure  of  transparency 
between  an  incumbent  LEC's  wireline 
and  in-region  CMRS  operations  so  as  to 
prevent  improper  cost  allocations  and  to 
ensure  that  competing  CMRS  providers 
are  receiving  nondiscriminatory 
treatment.  The  affiliate  transactions 
rules  and  the  requirement  of  separate 
books  of  account  are  useful  to  detect 
and  address  potential  misallocation  of 
costs  and/or  assets  between  a  LEC  and 
its  CMRS  affiliate.  Any  transaction 
between  the  incumbent  LEC  and  its 
CMRS  affiliate  becomes  subject  to  the 
Commission's  affiliate  transactions 
rules,  which  serve  to  prevent  cost 
misallocation.  The  Commission 
concludes  that,  while  price  cap 
regulation  may  reduce  the  incentive  for 
misallocation  of  costs  of  the 
nonregulated  wireless  services,  it  does 
not  entirely  eliminate  that  incentive. 
The  Commission's  requirement  that  any 
services  and  facilities  provided  by  the 
incumbent  LEC  to  its  CMRS  affiliate 
must  also  be  available  to  independent 
CMRS  operators  on  the  same  prices, 
terms,  and  conditions  ensures  that  these 
transactions  between  the  incumbent  and 
its  CMRS  affiliate  will  be  arms-length 
transactions.  The  Commission 
anticipates  that  interconnection 
arrangements  between  the  incumbent 
LEC  and  its  CMRS  affiliate  will  be 
undertaken  pursuant  to  tariff  or  through 
section  251  negotiated  or  arbitrated 
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interconnectioHiagreements  that  are 
available  to  all  CMRS  carriers. 

18.  Differences  between  In-Region 
Incumbent  LEC-CMRS  Safeguards  and 
Current  BOC  Cellular  Safeguards.  In 
two  critical  respects,  the  requirements 
adopted  herein  are  less  stringent  than 
the  section  22.903  restrictions.  First,  the 
CMRS  separate  affiliate  does  not  need  to 
have  separate  officers  and  employees 
bom  the  incumbent  LEC.  Second,  the 
CMRS  separate  affiliate  is  permitted  to 
own  its  own  wireline  local  exchange 
facilities,  and  the  CMRS  affiliate  may 
operate  as  a  competitive  local  exchange 
carrier  in  its  region.  The  only  restriction 
on  the  wireline  LEC  activities  of  the 
CMRS  affiliate  is  that  the  affiliate  may 
not  jointly  own  transmission  and 
switching  fiacilities  that  the  affiliated 
LEC  uses  for  the  provision  of  local 
exchange  service  in  the  region.  This 
safeguard  is  generally  consistent  with 
the  proposal  made  in  the  NPRM.  This 
does  not  preclude  the  CMRS  affiliate 
from  using  the  affiliated  incumbent 
LEC's  central  office,  switch,  roof  space 
or  other  facilities — the  incumbent  LEC 
and  the  CMRS  affiliate  are  merely 
precluded  from  jointly  owning  such 
facilities.  This  does  not  preclude  the 
affiliate  from  jointly  using  the  LEC's 
landline  facilities  to  provide  integrated 
service  (subject  to  applicable 
intercoimection  and  other  regiilations). 
Such  transactions  between  the  CMRS 
affiliate  and  the  incumbent  LEC  for  joint 
use  would  be  subject  to  the  affiliate 
transaction  rules  and  the  requirement 
that  any  facilities  or  services  an 
incumbent  LEC  makes  available  to  its 
CMRS  affiliate  also  be  made  available  to 
independent  CMRS  operators  on  the 
same  rates,  terms,  and  conditions. 

C.  In-Region  Safeguards  Applicable  to 
Rural  and  Certain  Mid-Sized  Incumbent 
LECs 

19.  In  the  1996  Act  Congress 
expressed  particular  concern  about 
burdens  placed  on  small  and  rural  LECs. 
In  determining  where  to  draw  the 
appropriate  balance  between  concerns 
about  burdens  on  LECs  other  than  the 
largest  LECs,  Congress,  in  section  251  of 
the  Communications  Act,  excluded  two 
groups  of  LECs  from  the  same  good  faifh 
negotiation,  mterqpimection, 
unbundling,  resale,  network  disclosure 
and  physical  collocation  requirements 
imposed  on  other  LECs.  First,  rural 
telephone  companies  are  exempt  from 
the  above-referenced  section  251 
requirements  until  such  company 
receives  a  bona  fide  request  for 
interconnection  and  the  state 
commission  acts  to  terminate  the 
exemption.  Second,  local  exchange 
carriers  with  fewer  than  two  percent  of 


the  nation's  subscriber  lines  installed  in 
the  aggregate  nationwide  may  petition  a 
state  commission  for  suspension  or 
modification  of  requirements  in  section 
251  (b)  and  (c). 

20.  The  Commission  finds  that  it  is 
appropriate  and  equitable  to  exempt 
rural  telephone  companies  from  the 
separate  affiliate  requirement.  A 
competing  carrier,  interconnected  with 
the  rural  telephone  company  may 
petition  the  Commission  to  remove  the 
exemption,  or  the  Commission  may  do 
so  on  its  own  motion,  where  the  rural 
telephone  company  has  engaged  in  anti- 
competitive conduct,  such  as 
discrimination.  We  also  find,  consistent 
with  Congress's  treatment  of  LECs  in 
section  251.  that  incumbent  LECs  with 
fewer  than  two  percent  of  the  nation's 
subscriber  lines,  may  petition  the 
Commission  for  suspension  or 
modification  of  the  separate  affiliate 
requirement.  The  Commission  will  grant 
such  a  petition  where  petitioner  can 
show  that  suspension  or  modification  of 
the  separate  affiliate  requirement  is 
necessary  to  avoid  a  significant  adverse 
economic  impact  on  users  of 
telecommunications  services  generally, 
or  to  avoid  a  requirement  that  would  be 
unduly  economically  burdensome.  In 
addition,  petitioners  must  demonstrate 
that  suspension  or  modification  of  the 
requirement  is  consistent  with  the 
public  interest,  convenience  and 
necessity.  Some  LECs,  especially  rural 
telephone  companies,  might  not  have 
the  resources  to  comply  with  the 
separate  affiliate  requirements  and  still 
provide  CMRS.  By  reducing  the 
regulatory  burden  on  rural  LECs  the 
Commission  will  encoiuage  the 
development  of  wireless  services  in 
areas  where  otherwise  there  may  be  no 
wireless  service  at  all.  Rural  telephone 
companies  may  find  it*bconomical  to 
use  CMRS  licenses  to  provide  fixed 
wireless  services  in  remote  areas  as  an 
alternative  means  of  extending  the  local 
exchange  network  to  unserved  or  hard 
to  serve  areas.  Moreover,  under  section 
309(j)(3]  of  the  Communications  Act,  47 
U.S.C.  §309{j)(3),  the  Commission  is 
required  to  promote  the  development 
and  rapid  deployment  of  new 
technologies,  products,  and  services  for 
benefit  of  the  public,  including  those 
residing  in  rural  areas,  and  to 
disseminate  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
€md  businesses  owned  by  members  of 
minority  groups  and  women.  Thus, 
foregoing  a  separate  affiliate 
requirement  for  rural  incumbent  LECs 
and  allowing  these  carriers  to  minimize 
any  additional  costs  and  reporting 


requirements  promotes  the  goals  set  by 
Congress  in  section  309(j). 

21.  For  similar  reasons,  the 
Commission  will  permit  carriers  serving 
fewer  than  two  percent  of  the  nation's 
subscriber  lines  to  petition  the 
Commission  for  suspension  or 
modification  of  the  separate  affiliate 
requirement 

D.  Joint  Marketing 

22.  Overview.  Section  601(d)  of  the 
1996  Act  provides:  "Notwithstanding 
section  22.903  of  the  Commission's 
regulaUons  (47  CFR  22.903)  or  any  other 
Commission  regulation,  a  Bell  operating 
company  or  any  other  company  may. 
except  as  provided  in  sections  271(e)(1) 
and  272  of  the  Communications  Act  of 
1934  as  amended  by  this  Act  as  they 
relate  to  wireline  service,  jointly  market 
and  sell  commercial  mobile  services  in 
conjunction  with  telephone  exchange 
service,  exchange  access,  intraLATA 
telecommunications  service,  interLATA 
telecommunications  service,  and 
information  services." 

23.  While  section  601(d)  negates 
section  22.903(e),  the  Commission 
retains  authority  to  determine  the 
permissible  scope  of  LEC/CMRS  joint 
marketing,  including  th^  rules  to  define 
the  relationship  between  the  affiliated 
entities  engaged  in  such  joint  marketing. 
Section  601(d)  expressly  permits  a  BOC 
to  market  jointly  and  sell  CMRS  in 
conjunction  with  several  types  of 
landline  services.  Nothing  in  the  plain 
language  of  section  601(d)  prohibits  or 
circumscribes  the  Commission  from 
imposing  conditions  on,  or  defining  the 
permissible  scope  of,  such  joint 
marketing.  The  authority  to  engage  in 
joint  marketing  and  sale  of  landline  and 
CMRS  services  is  expressly  made 
subject  to  the  provisions  of  section  272, 
which  include  separate  affiliate 
requirements.  The  Commission  requires 
that  all  incumbent  LECs,  other  than 
LECs  exempt  from  the  separate  affiliate 
rules,  engaging  in  joint  marketing  of 
local  exchange  and  exchange  access  and 
CMRS  services,  do  so  subject  to  the 
affiliate  transactions  rules  [i.e., 
governing  the  transaction  between  the 
company's  wireline  and  wireless 
affiliates).  Such  CMRS  activity  will  be 
classified  as  nonregulated  under  the 
Commission's  accounting  rules,  and 
must  be  conducted  on  a  compensatory, 
arm's-length  basis.  These  agreements 
must  be  reduced  to  writing  and  must  be 
made  available  for  public  inspection 
upon  request.  Pursuant  to  the 
procedures  set  forth  in  Implementation 
of  the  Telecommunications  Act  of  1996: 
Accounting  Safeguards  Under  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-150,  Report  and  Order. 
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62  FR  2927  (Jan.  21.  1997),  concerning 
making  agreements  available  for  public 
inspection,  the  CMRS  affiliate,  at  a 
minimum,  must  provide  a  detailed 
written  description  of  the  terms  and 
conditions  of  the  transaction  on  the 
Internet  within  ten  days  of  the 
transaction  through  the  company's 
home  page.  The  broad  access  of  the 
Internet  will  increase  the  availability 
and  accessibility  of  this  information  to 
interested  parties,  while  imposing  a 
minimiun  burden.  The  Commission  also 
requires  that  the  description  of  the 
terms  and  conditions  of  the  transaction 
be  sufficiently  detailed  to  allow 
evaluation  of  compliance  with  the 
accounting  rules.  This  information  must 
also  be  made  available  for  public 
inspection  at  the  principal  place  of 
business  of  the  parties,  and  must 
include  a  certification  statement 
identical  to  the  certiRcation  statement 
currently  required  to  be  included  with 
all  Automated  Reporting  and 
Management  Information  Systems 
(ARMIS)  reports. 

E.  Resale 

24.  The  Commission's  analysis  with 
respect  to  authority  to  impose 
conditions  on  resale  is  necessarily  quite 
similar  to  the  analysis  of  such  authority 
with  respect  to  joint  marketing.  Section 
601(d)  clearly  permits  LECs  to  resell 
CMRS  provided  by  their  wireless 
affiliates,  and  as  disciissed  above,  the 
Commission  retains  authority  to  place 
conditions  on,  or  define  the  scope  of, 
resale  of  wireline  and  CMRS  services. 
There  is  a  considerable  amount  of 
CMRS  spectrum  capacity  available  in 
the  open  market.  In  addition,  broadband 
CMRS  providers  (including  LEC 
affiliates)  are  prohibited  from  restricting 
resale  of  their  services  or  discriminating 
against  resellers.  In  this  environment, 
there  is  no  reason  to  be  particularly 
concerned  about  the  terms  and 
conditions  in  which  the  CMRS  affiliate 
makes  available  CMRS  to  its  incumbent 
LEC  parent  for  resale.  Therefore,  the 
Commission  does  not  believe  it  is 
appropriate  to  impose  any  further 
regulation  upon  incumbent  LEC  resale 
of  its  CMRS  affiUate's  CMRS,  aside  from 
other  Commission  rules  such  the 
accounting  and  affiliate  transaction 
rules. 

25.  With  respect  to  joint  billing  and 
collection,  which  is  not  currently 
prohibited  under  §  22.903,  and  other 
collateral  activities  that  are  currently 
prohibited  under  §  22.903,  including 
joint  installation,  maintenance,  and 
repair  for  BOC  cellular  and  wireline 
local  exchange  services,  the 
Commission  is  not  imposing  any 
restrictions  at  this  time.  Carriers  must 


adhere  to  other  applicable  Commission 
rules  such  as  accounting  and  affiliate 
transactions  rules. 

F.  Customer  Proprietary  Network 
Information 

26.  Section  22.903(f)  of  the 
Commission's  rules,  47  CFR  22.903(0, 
states  that  BOCs  must  not  provide  to 
their  cellular  separate  affiliate  any 
customer  proprietary  information, 
unless  such  information  is  publicly 
available  on  the  same  terms  and 
conditions.  The  1996  amendments  to 
the  Communications  Act  address 
teleconunimications  carriers'  use, 
disclosure  and  permission  of  access  to 
Customer  Proprietary  Network 
Information  (CPNI)  in  general. 
Specifically,  section  222(c)(1),  47  U.S.C. 
222(c)(1),  provides:  "PRIVACY 
REQUIREMENTS  FOR 
TELECOMMUNICATIONS 
CARRIERS. — Except  as  required  by  law 
or  with  the  approval  of  the  customer,  a 
telecommunications  carrier  that  receives 
or  obtains  customer  proprietary  network 
information  by  virtue  of  its  provision  of 
a  telecommunications  service  shall  only 
use,  disclose,  or  permit  access  to 
individually  identifiable  customer 
proprietary  network  information  in  its 
provision  of  (A)  the  telecommunications 
service  from  which  such  information  is 
derived,  or  (B)  services  necessary  to,  or 
used  in,  the  provision  of  such 
teleconunimications  service,  including 
the  publishing  of  directories."  Section. 
222(c)(2),  47  U.S.C.  222(c)(2),  provides 
that,  "[a]  telecommunications  carrier 
shall  disclose  customer  proprietary 
network  information,  upon  affirmative 
written  request  by  the  customer,  to  any 
person  designated  by  the  customer." 
Section  222(c)(3),  47  U.S.C.  222(c)(3), 
allows  a  local  exchange  carrier  to  use, 
disclose,  or  permit  access  to  aggregate 
customer  information  for  purposes  other 
than  those  described  in  section  222(c)(1) 
only  if  the  LEC  provides  such 
information  to  other  carriers  or  persons 
on  reasonable  and  nondiscriminatory 
terms  and  conditions  upon  reasonable 
request. 

27.  The  Commission  recently  initiated 
a  separate  proceeding  to  consider  the 
formulation  of  CPNI  regulations 
pursuant  to  section  222  that  would 
apply  to  all  telecommunications 
carriers.  See  Implementation  of  the 
Telecommunications  Act  of  1996: 
Telecommunications  Carriers'  Use  of 
Customer  Proprietary  Network 
Information  and  Other  Customer 
Information,  CC  Docket  No.  96-115. 
Notice  of  Proposed  Rulemaking,  61  FR 
26483  (May  28.  1996)  (CPNI  NPRM).  In 
the  CPNI  NPRM,  the  Commission  sought 
conunent  on  whether  §  22.903(f)  is 


inconsistent  with  sectiotf  222  of  the 
Communications  Act.  The  Commission 
also  sought  comment  on  whether 
§  22.903(f)  should  be  eliminated  even  if 
the  rule  is  consistent  with  section  222, 
on  the  grounds  that  §  22.903(f)  is 
superfluous  in  light  of  section  222. 

28.  Based  on  the  record,  the  ability  to 
use  CPNI  obtained  from  the  wireline 
monopoly  service  for  marketing 
purposes  is  clearly  a  competitive 
advantage  the  BOC  CMRS  providers 
would  be  very  interested  in  utilizing, 
and  other  carriers  are  equally  anxious  to 
obtain.  So  that  the  Commission  does  not 
prejudge  any  aspect  of  the  CPNI 
rulemaking,  however,  the  appropriate 
interpretation  of  the  scope  of  section 
222's  CPNI  protections  is  deferred  to  CC 
Docket  No.  96-115.  Accordingly, 
pending  the  decision  in  the  dPNI 
proceeding,  the  Commission  will  not 
eliminate  §  22.903(f)  at  this  time,  nor 
will  §  22.903(fl  be  extended  to  non-BOC 
LECs  and  to  all  CMRS.  The  Commission 
will  take  appropriate  action  regarding 

§  22.903(f)  upon  resolution  of  the 
section  222  proceeding. 

29.  As  described  above,  section  222 
provides  general  requirements  regarding 
a  telecommunications  carrier's  use, 
disclosure  and  permission  of  access  to 
CPNI.  These  statutory  provisions  are 
self-executing.  Consequentiy,  the 
requirements  of  section  222  are 
applicable  to  the  provision  of  CPNI  by 
all  inounbent  LECs  to  their  CMRS 
affiliates.  (We  note  that  section  222 
applies  to  all  telecommunications 
carriers  and  not  just  incumbent  LECs. 
For  the  purposes  of  this  Report  and 
Order,  however,  we  address  only  the 
issue  of  section  222  as  it  applies  to 
incumbent  LECs  and  their  CMRS 
affiliates.  This  in  no  way  limits  the 
statutory  obligations  of  other 
telecommunications  carriers  under 
section  222.)  Specifically,  we  expect  all 
incumbent  LECs  and  their  CMRS 
affiliates  to  comply  with  the  limitations 
on  use,  disclosure,  and  access  to  CPNI 
set  forth  in  section  222(c)  in  their 
provision  of  CMRS  and  LEC  services 
respectively.  Fiurther,  we  expect  BOCs 
to  continue  to  comply  with  §  22.903(f) 
of  the  Commission's  rules  with  respect 
to  BOC  provision  of  CPNI  to  their 
cellular  affiliates. 

G.  Network  Information  Disclosure 

30.  Section  251(c)(5)  of  the 
Communications  Act,  47  U.S.C. 
251(c)(5),  imposes  a  duty  on  incumbent 
LECs  to  provide  reasonable  public 
notice  of  changes  to  the  network 
necessary  for  the  transmission  and 
routing  of  services  using  that  LEC's 
facilities  or  networks,  as  well  as  any 
other  changes  that  would  affect  the 
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interoperability  of  those  facilities  and 
networks.  The  Commission  tentatively 
concluded  that  no  specific  Part  22  rule 
pertaining  to  network  information 
disclosure  by  the  BOCs  would  be 
necessary  or  appropriate  due  to  the 
requirement  in  section  251(c)(5). 
Inciunbent  LECs  are  required  to 
"provide  public  notice  of  changes  in  the 
information  necessary  for  the 
transmission  and  routing  of  services" 
using  the  inciunbent  LEC's  CMRS 
facilities  or  networks,  pursuant  to 
section  251(c)(5).  The  Communications 
Act  imposes  on  incumbent  LECs  the 
duty  to  provide  reasonable  public  notice 
of  changes  in  the  information  needed  to 
transmit  and  route  services  using  a 
LEC's  facilities  or  networks.  Incumbent 
LECs  must  provide  reasonable  public 
notice  of  any  other  changes  that  would 
affect  the  interoperability  of  those 
focilities  or  networks.  Section  51.325(c) 
of  the  Commission's  rules,  47  CFR 
51.325(c),  provides  that  until  public 
notice  has  been  given,  tm  incumbent 
LEC  may  not  disclose  information  about 
planned  network  changes  to  "separate 
affiliates,  separated  affiliates,  or 
unaffiliated  entities."  Accordingly,  the 
Commission  adopts  the  conclusion  in 
the  NPRM  that  no  specific  Part  22  rule 
pertaining  to  network  information 
disclosure  by  the  BOCs  is  needed. 

VI.  Concluaion 

31.  In  this  proceeding,  the 
Commission  has  modified  the  rules  to 
reflect  the  Congressionally  mandated 
goal  of  consistent  treatment  of  like 
services  and  to  afford 
telecommunications  providers 
flexibility  in  structiuing  service 
offerings  in  response  to  changing 
consumer  demand.  In  so  doing,  the 
Commission  has  considered  the 
increasing  convergence  of  regulated 
wireline  services  and  noiu^gulated 
wireless  services  and  consumer  demand 
for  "one-stop  shopping"  for 
telecommimications  customers.  At  the 
same  time,  the  Commission  is  mindful 
of  concerns  that  incumbent  wireline 
providers,  seeking  to  offer  wireless 
services,  may  take  advantage  of  their 
wireline  market  power  to  allocate  costs 
improperly,  discriminate  against 
competitors,  or  engage  in  a  predatory 
price  squeeze,  all  to  the  detriment  of 
consumers.  The  Commission  believes 
that  the  approach  adopted  in  this  Report 
and  Order,  including  requiring 
incumbent  LECs  to  offer  in-region 
broadband  CMRS  through  a  separate 
CMRS  affiliate,  appropriately  balances 
the  LECs*  need  for  flexibility  in  an 
evolving  marketplace  with  competitors' 
concerns  regarding  the  incentive  for 
anti-competitive  behavior  by  incumbent 


LECs.  Further,  the  goals  of  section 
22.903  are  fulfilled  through  the  separate 
CMRS  affiliate  requirement  and  through 
other  factors  in  the  marketplace, 
including  increasing  competition  and 
convergence,  accounting  safeguards, 
price  cap  regulation,  new 
interconnection  requirements  and  other 
existing  rules.  Riual  telephone 
companies  are  exempt  from  the  separate 
affiliate  requirement,  and  companies 
serving  fewer  than  two  percent  of  the 
nation's  subscriber  lines  that  seek  to 
provide  broadband  CMRS  without 
forming  a  separate  affiliate  may  petition 
the  Commission  for  suspension  or 
modification  of  that  requirement. 

32.  The  separate  affiliate  requirement 
will  sunset  on  January  1,  2002,  unless 
the  Commission  determines  that  the 
competitive  conditions  in  the  local 
exchange  market  are  such  that 
continuation  of  these  safeguards  is  in 
the  public  interest. 

IV.  Procedural  Matters  and  Ordering 
Clauses 

A.  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603  (RFA).  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rulemaking  (NPRM\  in  WT 
Docket  No.  96-162.  The  Commission 
sought  written  comments  on  the 
proposals  in  the  NPRM,  including  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
for  the  Report  and  Order  conforms  to 
the  RFA,  as  amended  by  the  Contract 
With  America  Advancement  Act  of 
1996. 


1.  Need  for  and  Purpose  of  the  Action 

The  Report  and  Order  in  this  docket 
sets  forth  a  consistent  regulatory 
framework  for  the  provision  of 
commercial  mobile  radio  services 
(CMRS)  by  incumbent  local  exchange 
carriers  (LECs)  and  their  affiliates.  This 
framework  will  treat  all  broadband 
CMRS,  including  cellular  services, 
uniformly  and  is  narrowly  tailored  to 
address  specific  concerns  about 
potential  anti-competitive  use  of 
bottleneck  wireline  local  exchange 
facilities. 

2.  Issues  Raised  in  Response  to  the  IRFA 

The  Commission  sought  comment 
generally  on  the  IRFA.  No  comments 
were  submitted  sjiecifically  in  response 
to  the  IRFA. 


3.  Description  and  Estimates  of  the 
•  Number  of  Small  Entities  to  Which  the 
Rules  Adopted  in  This  Report  and  Order 
Will  Apply 

The  RFA  directs  agencies  to  provide 
a  description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities 
that  will  be  affected  by  our  rules.  The 
RFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction," 
and  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act,  unless  the 
Commission  has  developed  one  or  more 
definitions  that  are  appropriate  to  its 
activities.  Under  the  Small  Business 
Act,  a  "small  business  concern"  is  one 
which:  (1)  is  independentiy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
The  SBA  has  defined  a  small  business 
for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 
Radiotelephone)  to  be  small  entities 
having  fewer  than  1,500  employees. 
This  FRFA  discusses  generally  the  total 
number  of  small  telephone  entities 
potentially  affected  by  this  Report  and 
Order. 


The  rules  adopted  in  this  Report  and 
Order  apply  to  all  incumbent  LECs 
offering  in-region  broadband  CMRS. 
Incumbent  LEC  is  defined  in  section 
251(h)(1)  of  the  Communications  Act  of 
1934,  as  amended  (Communications 
Act),  47  U.S.C.  251(h)(1),  with  respect  to 
an  area,  as  "the  local  exchange  carrier 
that  (A)  on  the  date  of  enactment  of  the 
Telecommunications  Act  of  1996, 
provided  local  exchange  service  in  such 
area;  and  (B)(i)  on  such  date  of 
enactment,  was  deemed  to  be  a  member 
of  the  exchange  carrier  association 
piu^uant  to  section  69.601(b)  of  the 
Commission's  regulations  (47  CFR 
69.601(b));  or  (ii)  is  a  person  or  entity 
that,  on  or  after  such  date  of  enactment, 
became  a  successor  or  assign  of  a 
member  described  in  clause  (i)."  Rural 
telephone  companies  are  exempt  from 
the  structiual  safeguards  imposed  in 
this  Report  and  Order;  however,  a 
competing  carrier,  interconnected  with 
the  rural  telephone  company,  may 
petition  the  Commission  to  remove  the 
exemption,  or  the  Commission  may  do 
so  on  its  own  motion,  where  the  rural 
telephone  company  has  engaged  in  anti- 
competitive conduct.  In  addition, 
companies  serving  fewer  than  two 
percent  of  the  nation's  subscriber  lines 
may  petition  the  Commission  for 
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suspension  or  modification  of  the 
separate  affiliate  requirement. 

Small  incumbent  LECs  subject  to 
these  rules  are  either  dominant  in  their 
Beld  of  operation  or  are  not 
independently  owned  and  operated, 
and,  consistent  with  our  prior  practice, 
they  are  excluded  firom  the  de^nition  of 
"sinall  entity"  and  "small  business 
concerns."  Out  of  an  abundance  of 
caution,  however,  for  regulatory 
flexibility  analysis  purposes,  we  will 
consider  small  incumbent  LECs  within 
this  analysis  and  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incxmibent  LECs  that  arguably  might  be 
defined  by  the  SBA  as  "small  business 
concerns." 

The  United  States  Bureau  of  the 
Census  ("the  Census  Bureau")  reports 
that  at  the  end  of  1992  there  were  3.497 
firms  engaged  in  providing  telephone 
services,  as  defined  therein,  for  at  least 
one  year.  This  number  contains  a 
variety  of  different  categories  of  carriers, 
including  local  exchange  carriers, 
interexchange  carriers,  competitive 
access  providers,  wireless  carriers, 
operator  service  providers,  pay 
telephone  operators,  and  reseUers.  It 
seems  certain  that  some  of  the  3,497 
telephone  service  firms  may  not  qualify 
as  small  incumbent  LECs  because  they 
are  not  incumbent  LECs  or  they  are  not 
independenUy  owned  and  operated.  It 
seems  reasonable  to  conclude  that  fewer 
than  3,497  telephone  service  firms 
would  qualify  as  small  incumbent  LECs 
that  may  be  affected  by  this  Report  and 
Order. 

The  SBA  has  developed  a  definition 
of  small  entities  for  telecommunications 
companies  other  than  radiotelephone 
(Telephone  Communications,  Except 
Radiotelephone).  The  Census  Bureau 
reports  that  there  were  2.321  such 
telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992. 
According  to  the  SBA's  definition,  a 
small  business  telephone  company 
other  than  a  radiotelephone  company  is 
one  employing  fewer  than  1,500 
persons.  Of  the  2.321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau,  2,295  were  reported  to 
have  fewer  than  1,000  employees.  Thus, 
at  least  2,295  non-radiotelephone 
companies  might  qualify  as  small 
entities  or  small  incimibent  LECs  based 
on  these  statistics.  As  it  seems  certain 
that  some  of  these  carriers  are  not 
independentiy  owned  and  operated,  this 
figure  necessarily  overstates  the  actual 
number  of  non-radiotelephone 
companies  that  would  qualify  as  small 
businesses  under  the  SBA  definition. 
ConsequenUy,  the  Commission 
estimates  that  using  this  methodology 
there  are  fewer  than  2,295  small  entify 


telephone  communications  companies 
(other  than  radiotelephone  companies) 
that  may  be  affected  by  the  proposed 
decisions  and  rules  adopted  in  this 
Report  and  Order. 

Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  companies.  The  most 
reliable  source  of  information  regarding 
the  number  of  LECs  nationwide  of 
which  the  Commission  is  aware  appears 
to  be  the  data  collected  annually  in  the 
TRS  Worksheet.  According  to  the  most 
recent  data,  1,347  companies  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  As  some  of 
these  carriers  have  more  than  1 .500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  there  are 
fewer  than  1.347  small  incimibent  LECs 
that  may  be  affected  by  the  decisions 
and  rules  adopted  in  this  Report  and 
Order. 

4.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  rule  adopted  in  this  Report  and 
Order  requires  incumbent  LECs  offering 
in-region  broadband  CMRS  services  to 
do  so  through  a  separate  corporate 
affiliate.  The  CMRS  affiliate  must: 

(1)  Maintain  separate  books  of 
account,  and  must  maintain  the  books, 
records,  and  accounts  in  accordance 
with  generally  accepted  accounting 
principals  (GAAP); 

(2)  Not  jointly  own  transmission  or 
switching  facilities  with  the  affiliated 
LEG  that  the  affiliated  LEC  uses  for  the 
provision  of  local  exchange  services  in 
the  same  in-region  market;  and 

(3)  Acquire  any  services  from  the 
affiliated  LEC  on  a  compensatory  arm's 
length  basis,  as  required  by  our  affiliate 
transactions  rules.  The  affiliate  will  be 
subject  to  the  Conmiission's  joint  cost 
and  affiliate  transaction  rules.  Title  II 
common  carrier  services  or  services, 
facilities,  or  network  elements  provided 
pursuant  to  sections  251  and  252  that 
are  acquired  from  the  affiliated  LEC 
must  be  available  to  all  other  carriers, 
including  CMRS  providers,  on  the  same 
terms  and  conditions. 

This  rule  may  require  incumbent 
LECs  to  have  additional  reporting  and 
recordkeeping  with  respect  to 
transactions  with  the  CMRS  affiliate. 

Affiliate  transactions.  Some 
incumbent  LECs  may  now  be  required 
to  comply  with  the  affiliate  transactions 


rules  in  Part  32  of  the  Commission's 
rules  if  they  offer  broadband  CMRS 
through  a  separate  affiliate  and  conduct 
transactions  with  the  CMRS  affiliate. 
Prior  to  the  adoption  of  the  rule  in  this 
Report  and  Order,  the  Commission 
required  the  BOCs  to  establish  a 
separate  affiliate  for  provision  of 
cellular  services,  otherwise  a  separate 
affiliate  was  not  required  for  LEC 
provision  of  broadband  CMRS. 
Therefore,  LECs  that  previously  did  not 
have  a  separate  affiliate  for  broadband 
CMRS,  and  thus  di(^not  have  affiliate 
transactions.  %vill  now  have  to  establish 
a  separate  affiliate  and  comply  with  the 
Commission's  affiliate  transactions 
rules. 

Joint  marketing  agreements.  The  rule 
adopted  in  this  Report  and  Order 
requires  all  incumbent  LECs  and  the 
CMRS  affiliates  engaging  in  joint 
marketing  of  local  exchange  and 
exchange  access  and  CMRS  to  reduce  all 
such  agreements  to  writing  and  make 
the  agreements  available  for  public 
inspection  upon  request  at  the  principal 
place  of  business  of  the  affiliate  and  the 
incimibent  LEC.  The  documentation 
also  must  include  a  certification 
statement  identical  to  the  certification 
statement  currently  required  to  be 
included  with  all  Automated  Reporting 
and  Management  Information  Systems 
(ARMIS)  reports.  The  affiliate  must  also 
provide  a  detailed  written  description  of 
the  terms  and  conditions  of  the 
transaction  on  the  Internet  within  ten 
days  of  the  transaction  through  the 
affiliate's  home  page. 

5.  Steps  Taken  To  Minimize  Burdens  on 
Small  Entities  and  Significant 
Alternatives  Considered 

The  Commission  sought  to  minimize 
burdens  on  small  entities  by  providing 
an  exemption  for  rural  telephone 
companies.  Rural  telephone  companies 
are  exempted  from  the  separate  affiliate 
requirement;  however,  a  competing 
local  exchange  carrier,  interconnected 
with  the  rural  telephone  company,  may 
petition  the  Commission  to  remove  the 
exemption,  or  the  Commission  may  do 
so  on  its  own  motion,  if  the  rural 
telephone  company  has  engaged  in  anti- 
competitive conduct. 

The  Commission  sought  to  minimize 
burdens  on  small  entities  by  permitting 
incumbent  LECs  with  fewer  than  two 
percent  of  the  nation's  subscriber  lines 
to  petition  the  Commission  for 
suspension  or  modification  of  the 
separate  affiliate  requirement.  The 
Commission  will  grant  such  a  petition  if 
the  incumbent  LEC  can  demonstrate 
that  suspension  or  modification  of  the 
separate  affiliate  requirement  is 
necessary  to  avoid  a  significant  adverse 


economic  impact  on  users  of 
telecommunications  services  generally 
or  to  avoid  a  requirement  that  would  be 
unduly  burdensome,  and  consistent 
with  the  public  interest,  convenience, 
and  necessity. 

The  Commission  considered  and 
rejected  the  proposals  in  the  NPRM:  (1) 
to  retain,  but  sunset,  section  22.903  of 
the  Commission's  rules,  or  (2)  to  require 
all  Tier  1  (or  Class  A)  LECs  providing 
in-region  broadband  CMRS  to  file  a 
safeguards  plan.  Neither  of  the 
proposals  in  the  NPRM  would  impose 
additional  regulation  on  Class  B  LECs. 
The  Commission  instead  decided  to 
impose  structural  separation  regulations 
on  all  incumbent  LECs  providing 
broadband  CMRS  because  anti- 
competitive interconnection  practices, 
particularly  discriminatory  behavior, 
pose  a  substantial  threat  to  full  and  fair 
competition  in  the  CMRS  marketplace, 
and  all  incumbent  LECs  have  the  ability 
and  Incentive  to  engage  in  anti- 
competitive behavior.  The  Commission 
observed  that  increased  competition  in 
the  CMRS  market  and  the  possibility 
that  CMRS  in  the  future  may  substitute 
for  wireline  local  loo{>s  may  actually 
increase  incumbent  LECs'  incentive  to 
discriminate  against  unaffiliated  CMRS 
providers.  The  Commission  concluded 
that  it  was  appropriate  to  apply 
structural  saJfeguards  to  all  incumbent 
LECs.  As  described  above,  however,  the 
Commission  has  considered,  and  taken 
measures  to  address,  the  additional 
burdens  these  requirements  might  have 
on  rural  telephone  companies  and  on 
those  entities  serving  two  percent  of  the 
nations'  subscriber  lines. 


6.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  Final  Regulatory  Flexibility 
Analysis  with  this  Report  and  Order  in 
a  report  to  Congress  pursuant  to  section 
251  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.§  801(a)(1)(A). 

B.  Paperwork  Reduction  Act 

This  Report  and  Order  contains  a 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  has 
submitted  this  to  Office  of  Management 
and  Budget  (OMB)  for  emergency 
approval  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  No.  104- 
13. 

Paperwork  Reduction  Act  Corrunent 
Filing  Procedures.  Written  comments  by 
the  public  on  the  proposed  and/or 
modified  information  collections  are 
due  on  or  before  January  2, 1998. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 


(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
February  2. 1998.  In  addition  to  filing 
comments  with  the  Secretary,  a  copy  of 
any  comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley.  Federal 
Communications  Commission,  Room 
234.  1919  M  Street.  N.W..  Washington. 
DC  20554,  or  via  the  Internet  to 
jboley«fcc.gov  and  to  Timothy  Fain, 
OMB  Desk  Officer,  10236  NEOB.  725— 
17th  Street.  N.W..  Washington.  DC 
20503  or  via  the  Internet  to 

fain t9al.eop.gov. 

Further  Information:  For  additional 
information  concerning  the  information 
collections  contained  in  this  Notice  of 
Proposed  Rulemaking  contact  Dorothy 
Conway  at  (202)  418-7349  or  via  the 
Internet  at  dconway©fcc.gov. 

Supplementary  Information 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish 
Competitive  Service  Safeguards  for 
Local  Exchange  Carrier  Provision  of 
Commercial  Mobile  Radio  Services  and 
Implementation  of  section  601(d)  of  the 
Telecommunications  Act  of  1996. 

Type  of  Review:  Revision  of  currently 
approved  Collection. 

Respondents: 

Number  of  Respondents:  We  estimate 
up  to  19. 

Estimated  Time  Per  Response:  The 
average  burden  on  the  applicant  is  6056 
hours  for  the  information  necessary  to 
maintain  books  of  account  of  incumbent 
LEG'S  in-region  CMRS  affiliate  separate 
bom  LEG'S  local  exchange  and  other 
activities.  The  average  burden  on  the 
applicant  is  72  hours  to  conduct  arms 
length  transactions  between  the 
incumbent  LEG  and  the  CMRS  affiliate. 
The  average  burden  on  the  affiliate  isl 
hour  for  making  the  written  contracts 
available  for  public  inspection  at  their 
principal  place  of  business  and  posting 
a  written  description  of  the  terms  and 
conditions  of  the  transaction  in  the 
Internet. 
Total  burden  =  116,456  hours. 
We  estimate  that  up  to  five 
respondents  may  have  to  estabish 
separate  affiliates  and  thus  would  incur 
start-up  costs. 

Estimated  Cost  Per  Respondent: 
$200,600. 

Total  Respondent  Costs:  $1,003,000. 
Needs  and  Uses:  The  Commission 
imposes  the  recordkeeping  collection  to 
ensure  that  incumbent  LECs  providing 
broadband  CMRS  in-region  through  a 
separate  affiliate  are  in  compliance  with 
the  Communications  Act.  as  amended, 
and  with  Commission  policies  and 
regulations. 


C.  Authority 

33.  The  above  action  is  authorized 
under  the  Communications  Act  4(i) 
303(r).  309(c),  309(j).  and  332.  47  U.S.C 
154(i),  303(r).  309(c).  309(j).  and  332,  as 
amended. 

D.  Ordering  Clauses 

34.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections 
4(i),  303(g),  303(r).  and  332(a)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  303(g), 
303(r).  and  332(a).  Part  22  of  the 
Conunission's  Rules.  47  CFR  Parts  20 
and  22,  is  amended  in  the  rule  changes. 

35.  It  is  further  ordered  that  the  rules 
adopted  in  this  Report  and  Order  will 
be  effective  February  11. 1998. 

List  of  Sul^ecte  in  47  CFR  Parte  20  and 
22 

Communication  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communicatioiu  Cominiasion. 

Magalie  Rooun  Salas, 

Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations  part  20  is  amended  as 
follows: 

PART  20-«OMMERCIAL  MOBIlf 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Antiiarity:  Sees.  4.  251-52.  303.  and  332. 
48  Stat  1066. 1062,  as  amended;  47  U.S.C. 
154.  251-52.  303.  and  332  unless  otiierMriaa 
noted. 

2.  Section  20.20  is  added  to  read  as 
follows: 


§20.20    CoiNtmons  applicable  to  provision 
of  CMRS  sorvice  by  incumbent  Local 
Exchange  Carriers. 

<a)  Separate  affiliate.  An  incumbent 
LEC  providing  in-region  broadband 
CMRS  shall  provide  such  services 
through  an  affiliate  that  satisfies  the 
following  requirements: 

(1)  The  affiliate  shall  nmintAjn 
separate  books  of  account  from  its 
affiliated  incumbent  LEG.  Nothing  in 
this  section  requires  the  affiliate  to 
maintain  separate  books  of  account  that 
comply  with  part  32  of  this  chapter; 

(2)  The  affiliate  shall  not  jointiy  own 
transmission  or  switching  focilities  with 
its  affiliated  incumbent  I^  that  the 
affiliated  incumbent  LEG  uses  for  the 
provision  of  local  exchange  service  in 
the  same  in-region  market.  Nothing  in 
this  section  prohibits  the  affiliate  from 
sharing  personnel  or  other  resources  or 
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assets  with  its  afBliated  incumbent  LEC; 
and 

(3)  The  affiliate  shall  acquire  any 
services  from  its  affiliated  incumbent 
LEC  for  which  the  affiliated  incumbent 
LEC  is  required  to  file  a  tariff  at  tariffed 
rates,  terms,  and  conditions.  Other 
transactions  between  the  affiliate  and 
the  incumbent  LEC  for  services  that  are 
not  acquired  pursuant  to  tariff  must  be 
reduced  to  writing  and  must  he  made  on 
a  compensatory,  arm's  length  basis.  All 
transactions  between  the  incumbent 
LEC  and  the  affiliate  are  subject  to  part 
32  of  this  chapter,  including  the  affiliate 
transaction  rules.  Nothing  in  this 
section  shall  prohibit  the  affiliate  from 
acquiring  any  unbundled  network 
elements  or  exchange  services  for  the 
provision  of  a  telecommunications 
service  from  its  affiliated  incumbent 
LEC,  subject  to  the  same  terms  and 
conditions  as  provided  in  an  agreement 
approved  under  section  252  of  the 
Communications  Act  of  1934,  as 
amended. 

(b)  Independence.  The  affiliate 
reqiiired  in  paragraph  (a)  of  this  section 
shall  be  a  separate  legal  entity  from  its 
affiliated  incumbent  LEC.  The  affiliate 
may  be  staffed  by  personnel  of  its 
affiliated  inciunbent  LEC,  housed  in 
existing  offices  of  its  affiliated 
incumbant  LEC,  and  use  its  affiliated 
incumbent  LEC's  marketing  and  other 
services,  subject  to  paragraphs  (a)(3)  and 
(c)  of  this  section. 

(c)  Joint  marketing.  Joint  marketing  of 
local  exchange  and  exchange  access 
service  and  CMRS  services  by  an 
incumbent  LEC  shall  be  subject  to  part 
32  of  this  chapter.  In  addition,  such 
agreements  between  the  affiliate  and  the 
inciunbent  LEC  must  be  reduced  to 
writing  and  made  available  for  public 
inspection  upon  request  at  the  principle 
place  of  business  of  the  affiliate  and  the 
incumbent  LEC.  The  dociunentation 
must  include  a  certification  statement 
identical  to  the  certification  statement 
ciurently  required  to  be  included  with 
all  Automated  Reporting  and 
Management  Information  Systems 
(ARMIS)  reports.  The  affiliate  must  also 
provide  a  detailed  writ;ten  description  of 
the  terms  and  conditions  of  the 
transaction  on  the  Internet  within  10 
days  of  the  transaction  through  the 
affiliate's  home  page. 

(d)  Exct,ptions.  (1)  Rural  telephone 
companies.  Rural  telephone  companies 
are  exempted  from  the  requirements  set 
forth  in  paragraphs  (a),  (b)  and  (c)  of  this 
section.  A  competing 
telecommunications  carrier, 
interconnected  with  the  nual  telephone 
company,  however,  may  petition  the 
FCC  to  remove  the  exemption,  or  the 
FCC  may  do  so  on  its  own  motion. 


where  the  rural  telephone  compiany  has 
engaged  in  anticompetitive  conduct. 

(2)  Incumbent  LECs  with  fewer  than  2 
percent  of  subscriber  lines.  Incumbent 
LECs  with  fewer  than  2  percent  of  the 
nation's  subscriber  lines  installed  in  the 
aggregate  nationwide  may  petition  the 
FCC  for  suspension  or  modification  of 
the  requirements  set  forth  in  paragraphs 
(a),  (b)  and  (c)  of  this  section.  The  FCC 
will  grant  such  a  petition  where  the 
inciunbent  LEC  demonstrates  that 
suspension  or  modification  of  the 
separate  affiliate  requirement  is 

(i)  Necessary  to  avoid  a  significant 
adverse  economic  impact  on  users  of 
telecommunications  services  generally 
or  to  avoid  a  requirement  that  would  be 
unduly  economically  burdensome,  and 

(ii)  Consistent  with  the  public 
interest,  convenience,  and  necessity. 

(e)  Definitions.  Terms  used  in  this 
section  have  the  following  meanings: 

Affiliate.  "Affiliate"  means  a  person 
that  (directly  or  indirectly)  owns  or 
controls,  is  owned  or  controlled  by,  or 
is  under  common  ownership  with, 
another  person.  For  purposes  of  this 
section,  the  term  "own"  means  to  own 
and  equity  interest  (or  the  equivalent 
thereof)  of  more  than  10  percent. 

Broadband  Commercial  Mobile  Radio 
Service  (Broadband  CMRS).  For  the 
purposes  of  this  section,  "broadband 
CMRS"  means  Domestic  Public  Cellular 
Radio  Telecommunications  Service 
(part  22.  subpart  H  of  this  chapter). 
Specialized  Mobile  Radio  (part  90, 
subpfirt  S  of  this  chapter),  and 
broadband  Personal  Communications 
Services  (part  24.  subpart  E  of  this 
chapter). 

Incumbent  Local  Exchange  Carrier 
(Incumbent  LEC).  "Inciunbent  LEC"  has 
the  same  meaning  as  that  term  is 
defined  in  §  51.5  of  this  chapter. 

In-region.  For  the  purposes  of  this 
section,  an  incumbent  LEC's  broadband 
CMRS  service  is  coiuidered  "in-region" 
when  10  percent  or  more  of  the 
population  covered  by  the  CMRS 
affiliate's  authorized  service  area,  as 
determined  by  the  1990  census  figures, 
is  within  the  affiliated  incumbent  LEC's 
wireline  service  area. 

Rural  Telephone  Company.  "Rural 
Telephone  Company"  has  the  same 
meaning  as  that  term  is  defined  in  §  51.5 
of  this  chapter. 

(f)  Sunset.  This  section  will  no  longer 
be  effective  after  January  1,  2002. 

Tide  47  of  the  Code  of  Federal 
Regulations  part  22,  subpart  H  is 
amended  as  follows: 

Subpart  H — C«ilular  Radiotetephone 
Service 

3.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 


Anthority:  47  U.S.C  154,  303,  unleu 
otherwise  noted. 

4.  Section  22.903  is  revised  to  read  as 
follows: 

122.903    Conditions  applicabie  to  fomMT 
Bell  Operating  Companiee. 

Ameritech  Corporation,  Bell  Atlantic 
Corporation.  BellSouth  Corporation, 
NYNEX  Corporation,  Pacific  Telesis 
Group,  Southwestern  Bell  Corporation, 
U.S.  West  Inc.,  their  successors  in 
interest  and  affiliated  entities  (BOCs) 
may  engage  in  the  provision  of  cellular 
service  only  in  accordance  with  the 
conditions  in  this  section  and  §  20.20  of 
this  chapter,  unless  otherwise 
authorized  by  the  FCC.  BOCs  may, 
subject  to  other  provisions  of  law.  have 
a  controlling  or  lessor  interest  in  or  be 
under  conunon  control  with  separate 
corporations  that  provide  cellular 
service  only  under  the  following 
conditions: 

(a)  Through  (e)  [Reserved]. 

(f)  Proprietary  information.  BOCs 
must  not  provide  to  any  such  separate 
corporation  any  customer  proprietary 
information,  unless  such  information  is 
publicly  available  on  the  same  terms 
and  conditions. 

(g)  Reserved. 

(FR  Doc.  97-31713  Filed  12-2-97;  8:45  am] 

aiLUNQ  COM  «n2-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration 

50  CFR  Part  648 

[Docket  Na  970808229-7277-02;  LD. 
082797A] 

mN0648-AJ95 

Fiaherlee  of  ttie  Northeaetem  United 
States;  AmeiNiment  10  to  the  Summer 
Rounder,  Scup,  and  Biaeit  Sea  Bass 
Rstiery  Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Final  rule. 

summary:  NMFS  issues  this  final  rule  to 
implement  the  approved  measures 
contained  in  Amendment  10  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP).  Approved 
measures  of  Amendment  10  include  a 
continuation  of  the  moratorium  for 
commercial  vessels;  minimum  mesh- 
size  requirements  throughout  the  body, 
extension,  and  codend  of  trawl  nets  for 
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the  directed  summer  flounder  fishery; 
removal  of  the  requirement  that  a  vessel 
land  summer  flounder  during  a  52-week 
period  in  order  to  retain  a  moratorium 
permit;  and  a  prohibition  of  the  transfer 
of  summer  flounder  at  sea.  This  action 
is  intended  to  enhance  the  rebuilding  of 
the  summer  flounder  resource  in 
accordance  with  the  objectives  of  the 
FMP. 

DATES:  All  measures  are  effective  on 
January  1, 1998,  except  that  the  baseline 
date  for  measuring  vessel  upgrades  in 
§648.4(a)(3)(iKC)(I)  and  [2)  is  effective 
January  2, 1998  and  the  gear  restrictions 
in  §  648.104(a)(1)  are  effective  June  3, 
1998. 

ADDRESSES:  Copies  of  Amendment  10, 
the  environmental  assessment,  and  the 
regulatory  impact  review  are  available 
from  David  R.  Keifer,  Executive 
Director.  Mid-Atiantic  Fishery 
Management  Council,  Room  2115 
Federal  Building.  300  S.  New  Street, 
Dover,  DE  19904-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst,  978-281-9279. 
SUPPI^MENTARY  INFORMATION: 

Background 

Amendment  10  was  prepared  by  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  and  the  Atlantic 
States  Marine  Fisheries  Commission 
(Commission),  in  consultation  with  the 
New  England  and  South  Atlantic 
Fishery  Management  Councils.  A  notice 
of  availability  for  the  amendment  was 
published  in  the  Federal  Register  on 
September  3, 1997  (62  FR  46470),  and 
the  proposed  rule  to  implement 
Amendment  10  was  published  in  the 
Federal  Register  on  September  19, 1997 
(62  FR  49195).  The  notice  of  availability 
and  the  proposed  rule  solicited  public 
comments  through  November  3.  1997. 
All  comments  received  by  the  end  of  the 
comment  period,  whether  specifically 
directed  to  Amendment  10  or  to  the 
proposed  rule,  were  considered  in  the 
approval  decision  on  Amendment  10. 

Amendment  10  proposed  a  number  of 
changes  to  the  summer  flounder 
regulations.  Details  concerning  the 
development  of  Amendment  10  were 
provided  in  the  notice  of  proposed 
rulemaking  and  are  not  repeated  here. 
NMFS,  on  behalf  of  the  Secretary  of 
Commerce,  has  approved  the  measures 
that  (1)  modify  the  commercial 
minimum  mesh  size,  (2)  continue  the 
moratorium  on  entry  of  additional 
conunercial  vessels,  (3)  remove  the 
landing  requirements  applicable  to 
permit  retention,  (4)  modify  the  vessel 
replacement  criteria,  (5)  allow  federally 
permiUed  charter  and/or  party  vessels  to 


possess  fillets  less  than  the  minimum 
size  if  in  possession  of  a  permit  to  do 
so  issued  by  their  state,  and  (6)  prohibit 
transfer  of  summer  flounder  at  sea. 
Amendment  10  also  contains  measures 
adopted  by  the  Commission  as  pmrt  of 
its  interstate  management  process. 
Defined  as  a  compliance  criterion,  this 
measure  would  require  states  to 
document  all  summer  flounder 
commercial  landings  in  their  state  that 
are  not  otherwise  included  in  the 
Federal  monitoring  of  permit  holders. 
This  management  measure  is  not  part  of 
the  Federal  regulatory  process  and  is, 
therefore,  not  detailed  in  this  rule. 
Details  of  this  measure  are  described  in 
Amendment  10,  which  is  available  from 
the  Council  (see  ADDRESSES). 

In  addition,  the  Council  re-evaluated 
in  Amendment  10  the  commercial  quota 
system  implemented  by  Amendment  2. 
During  the  public  hearings  for 
Amendment  10,  the  Council  and 
Commission  proposed  several 
alternative  quota  allocation  systems, 
with  the  status  quo  being  the  preferred 
alternative.  After  receiving  and 
considering  public  comments,  the 
Council  and  Commission  voted  to 
maintain  the  existing  state-by-state 
commercial  quota  allocation  system. 
The  Council  and  Commission  felt  that 
the  current  system  allows  states  the 
most  flexibility  in  managing  their  quotas 
by  implementing  state  subquotas  and 
trip  limits. 

Disapproved  Measure 

After  a  review  of  Amendment  10, 
NMFS  found  that  the  de  minimus  status 
provision  was  not  consistent  with 
national  standard  7,  raised  questions  of 
consistency  with  national  standard  1. 
and  appeared  inconsistent  with  other 
applicable  law.  This  measure  would 
require  an  annual  examination  of  state 
landings  to  determine  whether  landings 
in  that  state  during  the  preceding  year 
for  which  data  are  available  were  less 
than  0.1  percent  of  the  overall  annual 
quota.  This  determination  was  to  be 
based  on  landings  for  the  last  preceding 
year  for  which  data  are  available.  If  a 
state  met  the  0.1  percent  criterion,  it 
would  be  granted  de  minimus  status. 
This  provision  is  intended  to  provide  a 
small  bycatch  fishery  in  a  state  where 
summer  flounder  would  otherwise  be 
discarded.  A  state's  failure  to  close  its 
fishery  when  its  quota  is  harvested 
would  pfevent  the  attainment  of  the 
fishing  mortality  rate  goals  in  the  FMP, 
since  vessels  without  Federal  permits 
fishing  exclusively  in  that  state's  waters 
could  continue  to  land  summer 
flounder.  This  would  result  in 
overfishing  and  would  render  the 


measure  inconsistent  with  national 
standard  1. 

If  de  minimus  status  does  not,  at  the 
very  least,  require  a  state  to  impose 
landing  constraints,  the  provision 
would  encourage  owners  of  vessels  that 
have  not  traditionally  landed  in  that 
state  to  land  amounts  of  summer 
flounder  much  greater  than  they  could 
land  in  their  home  port  states.  This 
could  result  in  the  state's  de  minimus 
quota  being  rapidly  exceeded  and 
compound  the  overfishing  situation  if  a 
de  minimus  state  is  not  required  to  close 
its  fishery  when  its  de  minimus  quota  is 
harvested. 

Further,  the  standard  established  to 
determine  de  minimus  status 
(examination  of  landings  data  for  the 
last  year  for  which  data  are  available) 
would  not  allow  for  an  accurate 
calculation  of  qualification.  Landings  in 
the  intervening  time  period  in  the  state 
under  consideration  for  de  minimus 
status  could  well  exceed  the  threshold 
for  such  status.  Thi.s,  such  a 
determination  would  not  reflect 
accurately  the  true  status  of  the  state. 
The  de  minimus  measure  would  impose 
an  administrative  burden  or  cost  to 
make  this  annual  determination, 
without  conferring  any  demonstrable 
administrative  or  conservation  benefit 
This  contravenes  the  requirements  of 
national  standard  7.  It  is  unclear 
whether  a  de  minimus  state  must  close 
its  state  fishery  when  its  quota  is 
harvested. 

For  the  reasons  stated  above,  this 
measure  would  impose  an 
administrative  burden  or  cost  to  make 
this  determination,  without  conferring 
any  demonstrable  administra^ve 
benefit.  This  contravenes  the 
requirements  of  national  standard  7. 
Further,  the  failiu^  of  a  state  to  close  its 
fishery  when  its  quota  is  harvested 
would  result  in  overfishing  and  would 
render  the  measure  inconsistent  with 
national  standard  1.  As  a  result  of  this 
review,  NMFS  has  disapproved  the  de 
minimus  measiu«. 

Comments  and  Responses 

Two  comments  on  Amendment  10 
were  received.  One  comment  was 
received  from  the  North  Carolina 
Division  of  Marine  Fisheries  (NCDMF) 
and  another  from  a  member  of  the 
fishing  industry. 

Comment  1:  The  NCDMF  wrote  to 
support  all  of  the  provisions  in 
Amendment  10,  including  the  state-by- 
state  commercial  quota  allocation 
system,  which,  according  to  the 
comment,  allows  states  to  manage  their 
fisheries  in  accordance  with  historical 
management  practices  such  as  trip 
limits,  bycatch  limits,  and  seasonal 
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closures.  Although  supportive  of 
Amendment  10,  NCDMF  suggested  that 
the  revised  minimum  mesh-size 
requirement  in  the  amendment  should 
be  implemented  immediately  upon 
approval  because  mesh  of  that  size  is 
available.  NCDMF  notes  that  a  large 
portion  of  the  annual  summer  flounder 
quota  is  taken  during  the  first  6  months 
of  the  season,  and  delayed 
implementation  of  the  measure  will 
negate  the  desired  conservation  ethct 
for  the  1998  fishery. 

Response:  Amendment  10  specified 
that  the  Council  would  determine  the 
date  of  effectiveness  of  the  revised 
Tninimnm  mesh  requirement  based 
upon  an  assessment  of  the  availability  of 
net  construction  materials,  which  would 
help  to  alleviate  any  localized  shortages 
of  twine  that  might  otherwise  occur. 
The  Council  foimd  that  mesh  is  not 
available  on  a  coastwide  basis  and 
recommended  the  6-month  delay. 
NMFS  concurs. 

Comment  2:  A  member  of  the  fishing 
industry  indicated  dissatisfaction  with 
the  minimum  mesh-size  requirements  of 
Amendment  10.  The  commenter  wrote 
that  the  mesh-size  requirements  will 
inflict  financial  hardship  on  day  boat 
trawlers  of  western  Long  Island,  New 
York,  and  northern  New  Jersey  because 
they  will  have  to  piirchase  new  nets  to 
fish  for  scup  and  black  sea  bass,  rather 
than  just  changing  codends  to  fish  for 
these  species  as  they  currently  do.  The 
commenter  disputed  the  justification 
given  in  Amendment  10  for  requiring 
5.5-inch  (14.0-cm)  mesh  in  the  body, 
extension,  and  codend  of  summer 
□oimder  trawl  nets  by  stating  that  the 
practice  of  constricting  the  codend  of 
summer  floimder  nets  to  circumvent  the 
minimum  mesh-size  regulations  is  not  a 
problem.  Also,  the  commenter 
expressed  concern  that  if  Amendment 
10  is  adopted,  summer  flounder  will  be 
the  only  species  that  requires  regulated 
mesh  in  areas  of  the  net  other  than  the 
codend.  Finally,  the  commenter  was 
opposed  to  the  i&ci  that  the  minimum 
mesh-size  regulations  are  not  applicable 
to  vessels  in  the  summer  flounder  small- 
mesh  exemption  program. 

Response:  Current  scup  and  black  sea 
bass  minimum  mesh-size  regulations 
apply  only  throughout  the  codend  of  the 
net.  However,  the  black  sea  bass 
regulations  allow  the  Coimcil,  in  fut\ire 
years,  to  require  minimum  mesh  size  to 
be  applied  throughout  the  entire  net. 
Also,  it  is  not  clear  that  the  requirement 
will  necessarily  result  in  a  need  to 
purchase  new  nets  to  fish  for  scup  and 
black  sea  bass.  A  fisher  may  still  use  the 
same  net,  albeit  with  a  5.5-inch  (14.0- 
cm)  mesh  extension  and  body,  to  fish 
for  these  two  species  by  changing  only 
the  codend  to  conform  with  the 


appropriate  regulations.  The  reason  for 
the  change  in  the  mesh  regulations  is 
that  the  Council  is  concerned  about  the 
"choking  ofT'  or  the  constriction  of 
codends  in  trawl  nets  in  the  sununer 
flounder  fishery.  The  Coimcil  was 
concerned  that  continued  poor 
compliance  with  mesh-size  regulations 
would  result  in  higher  fishing  mortality 
rates  and  in  a  decreased  rate  of  stock 
recovery  for  summer  flounder.  Applying 
the  minimum  mesh-size  throughout  the 
codend,  extension,  and  body  of  the  net 
will  eliminate  this  problem. 

Summer  flounder  is  not  the  only 
species  where  minimum  mesh-  size 
regulations  apply  to  portions  of  the  net 
other  than  the  codend.  There  is  ample 
precedence  for  this  requirement.  Most 
notably,  the  Northeast  multispecies 
regulations  require  that  vessels  fishing 
under  a  multispecies  day-at-sea  use  6- 
inch  (15.2-  cm)  square  or  diamond 
mesh  throughout  the  entire  net. 

Tbe  minimum  mesh-size 
requirements  do  not  apply  to  vessels 
issued  a  summer  flounder  exemption 
permit,  and  fishing  from  November  1  to 
April  30  in  the  "exemption  area" 
because  the  exemption  is  designed  to 
allow  vessels  to  retain  a  bycatch  of 
summer  flounder  while  operating  in 
other  small-mesh  fisheries.  The 
exemption  allows  for  the  prosecution  of 
a  traditional  small-  mesh  fishery  while 
minimizing  discards  of  summer 
floimder.  The  existence  of  the 
exemption  program  is  re-evaluated 
annually  after  a  review  of  sea  sampling 
data,  and  re-authorized  if  appropriate. 

Changes  From  the  Propoaed  Rule 

NMFS  notes  that  the  Council 
recommended  that  May  13, 1997,  be  the 
baseline  date  for  measuring  vessel 
upgrades  at  the  time  of  replacement. 
However,  the  baseline  date  was  not 
specified  when  the  Council  held  public 
hearings  on  Amendment  10,  although  it 
is  a  necessary  adjunct  required  for 
administration  of  the  replacement 
upgrade  provision.  Therefore,  in  order 
for  all  potentially  affected  fishery 
participants  to  have  an  equal  notice  of 
the  baseline  date,  NMFS  noted  in  the 
proposed  rule  its  intent  to  link  the 
baseline  date  to  the  rulemaking. 
However,  the  proposed  rule  was 
inconsistent  in  its  description  of  the 
date  proposed.  In  one  section  it 
proposed  to  use  September  19, 1997 — 
the  date  the  proposed  rule  was 
published.  In  another,  it  proposed  to  use 
the  date  30  days  following  publication 
of  the  final  rule.  NMFS  received  no 
comments  on  this  matter.  Therefore,  this 
final  rule  establishes  January  2,  1998  as 
the  baseline,  because,  as  a  general 
matter,  rules  are  to  have  prospective 
effect  and  some  members  of  industry 


may  have  relied  on  that  date  rather  than 
September  19, 1997. 

hi  §648.4,  paragraph  (a)(3)(i)(C)(.2)  is 
added,  which  indicates  that  a  vessel's 
horsepower,  length,  gross  registered 
tonnage  (CRT),  and  net  tonnage  (NT) 
may  be  increased  through  replacement 
only  once.  If  length,  CRT,  or  NT  is 
increased,  an  increase  in  the  other  two 
specifications  must  be  performed  at  the 
same  time,  and  this  type  of  increase  may 
be  done  separately  from  a  horsepower 
increase.  This  provision  is  contained  in 
Amendment  10,  but  was  inadvertently 
omitted  firom  the  proposed  rule.  As 
such,  a  prior  notice  and  opportiinity  for 
comment  was  provided  through  the 
notice  of  availability  for  Amendment  10. 
It  has  been  added  to  this  final  rule  to 
reflect  the  Council's  intent. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
SmEill  Business  Administration  that  this 
final  rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  as 
follows: 

The  final  rule  implements  Amendment  10 
by  revising  a  number  of  the  regulations 
implementing  the  FMP  and  its  amendments 
and  by  adding  a  number  of  new  regulations. 
No  public  comments  were  received  about  the 
Council's  economic  analysis  for  Amendment 
10  as  it  pertains  to  Regulatory  Flexibility  Act 
nor  the  certification  made  by  the  Assistant 
General  Counsel  for  Legislation  and 
Regulation  of  the  Department  of  Commerce, 
that  this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities,  as  mentioned  in  the  proposed 
rule. 

The  final  rule  modifies  the  commercial 
minimum  mesh  size  requirement,  continues 
the  moratorium  on  entry  of  additional 
commercial  vessels,  modifies  the  vessel 
replacement  criteria,  removes  provisions  that 
pertain  to  the  expiration  of  the  moratorium 
permit,  amd  prohibits  transfer  of  summer 
flounder  at  sea.  Amendment  10  examined 
alternate  state  commercial  quota  allocation 
mechanisms.  However,  no  change  was  made 
to  the  existing  state-by-state  sjrstem. 

The  requirement  that  minimum  mesh  size 
be  applied  throughout  the  net  impacts  an 
estimated  42  percent  of  the  participants  in 
the  summer  flounder  fishery  (443  of  the 
1,063  permit  holders);  the  other  620  are 
already  subject  to  requirements  for  minimum 
mesh  throughout  the  net  because  they  hold 
northeast  multispecies  vessel  (>ermits. 
Therefore,  a  substantial  number  of  small 
entities  (42  percent)  are  impacted  by  this 
rule.  However,  the  compliance  costs 
associated  with  the  measure  are  not 
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significant  under  the  Regulatory  FlexibiUty 
Act.  Costs  were  broken  down  into  trip  or 
variable  costs  (e.g.,  fuel,  ice,  food)  and  yearly 
or  fixed  costs  (e.g.,  gear,  insurance,  engine 
and  gear  repair,  electronic  equipment 
expenses).  Labor  costs  were  not  included  in 
the  analysis  because  labor  is  generally  paid 
as  a  percentage  of  the  total  revenues  after 
certain  expenses  are  subtracted.  Compliance 
costs  are  less  than  1  percent  of  the  total 
aimual  costs  for  o^hore  vessels  and  1.45 
percent  for  the  smaller  inshore  vessels. 
Compliance  costs  reflect  the  cost  of  the  gear 
conversion  ranging  from  $775  for  inshore 
vessels  to  $1 ,354  for  ofishore  vessels  versus 
annualized  vessel  costs  ranging  from  $39,695 
for  vessels  5-50  in  gross  registered  tonnage 
to  $171,692  for  vessels  greater  than  150  gross 
registered  tons. 

According  to  the  Council,  specific  data  are 
not  available  for  quantitative  analysis  of 
other  new  measures  (e.g.,  modification  of 
vessel  replacement  criteria  and  prohibition  of 
transfer  of  simuner  flounder  at  sea)  in 
Amendment  10.  A  qualitative  analysis 
conducted  by  the  Council  indicates  that 
those  measures  would  have  no  significant 
impact  on  a  substantial  number  of  small 
entities  because  of  their  implementation.  The 
National  Marine  Fisheries  Service  (NMFS) 
reviewed  this  analysis,  and  since  most 
measures  proposed  in  Amendment  10  are 
administrative  in  nature,  NMFS  concurs  that 
the  new  measures  would  result  in  no 
significant  economic  impacts  on  small 
entities.  Additionally,  the  prohibition  of 
transferring  siunmer  flounder  at  sea  and  the 
vessel  replacement  criteria,  would  make  the 
FMP  consistent  with  the  Multispecies 
Fishery  Management  Flan,  and  therefore 
would  create  no  additional  impacts  for 
industry  participants  who  also  participate  in 
that  fishery.  Meanwhile,  a  quaUtative 
examination  of  the  effects  of  the  extension, 
indefinitely,  of  the  moratoriiun  on  new 
vessels  and  maintaining  the  state-by-state 
allocation  system  for  the  coastwide  quota  for 
the  commercial  fishery,  indicates  that  these 
measures  will  not  result  in  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  These  measures  should  not 
cause  more  than  2  percent  of  the  vessels  or 
dealers  to  cease  business  operations,  result  in 
a  loss  of  5  percent  or  more  of  ex-vessel 
revenues  for  20  percent  or  more  of  the 
participating  vessels,  nor  change  compliance 
costs.  If  the  moratorium  was  allowed  to 
expire  then  it's  conceivable  that  enough  new 
vessels  would  enter  the  fishery,  so  that  a 
signiflcant  number  of  vessels  already  in  the 
fishery  would  incur  a  loss  of  5  percent  or 
more  in  ex-vessel  revenues.  Similarly,  if  the 
state-by-state  allocation  of  the  commercial 
quoU  was  not  continued,  then  the  states 
might  lose  enough  flexibility  so  that  some 
vessels  would  gain  in  ex-vessel  revenues,  but 
a  substantial  number  of  small  entities  might 
experience  a  significant  loss  in  ex-vessel 
revenues. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  November  26. 1997. 

Rolland  Schmitten, 

Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Seivice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.4,  paragraph  (a)(3)(i)(B)(2) 
is  removed  and  reserved,  and 
paragraphs  (a)(3)(i)(C),  (a)(5)(i)(A)(2), 
(a)(5)(i)(C),  (a)(5)(ii)(A)(2),  (a)(5)(ii)(C), 
(a)(6)(i)(A)(2),  (a)(6){i)(C)  are  revised  to 
read  as  follows: 

1648.4   VesMi  and  iiHUviduai  commercial 
permits. 

(a)  •  •  • 

(3)  •  •  • 

(i)  •  •  • 

(C)  Replacement  vessels.  To  be 
eligible  for  a  moratorium  permit,  the 
replacement  vessel  must  meet  the 
following  criteria: 

(2)  The  replacement  vessel's 
horsepower  may  not  exceed  by  more 
than  20  percent  the  horsepower  of  the 
vessel  that  was  initially  issued  a 
moratorium  permit  as  of  January  2. 
1998. 

(2)  The  replacement  vessel's  length, 
CRT,  and  NT  may  not  exceed  by  more 
than  10  percent  the  length,  CRT,  and  NT 
of  the  vessel  that  was  initially  issued  a 
moratorium  permit  as  of  January  2, 
1998. 

[3]  A  vessel's  horsepower  may  be 
increased  through  replacement  only 
once.  A  vessel's  length,  CRT,  Mid  NT 
may  be  increased  tlmiugh  replacement 
only  once.  If  any  of  these  specifications 
is  increased,  any  increase  in  the  other 
two  must  be  performed  at  the  same 
time.  This  type  of  increase  may  be  done 
separately  from  a  horsepower  increase. 

(5)»*« 

(i)  *  •  • 

(A)  '  *  • 

(2)  The  vessel  is  replacing  such  a 
vessel  and  the  replacement  vessel  meets 
the  requirements  of  paragraph 
(a){5)(i)(C)  of  this  section. 
*        •        *        *        » 

(C)  Replacement  vessels.  To  be 
eligible  for  a  moratoriimi  permit,  the 
replacement  vessel  must  be  replacing  a 
vessel  of  substantially  similar  harvesting 
capacity  that  is  judged  unseaworthy  by 
the  usee,*  for  reasons  other  than  lack  of 
maintenance,  or  that  involuntarily  left 


the  fishery  during  the  moratorium.  Both 
the  entering  and  replaced  vessels  must 
be  owned  by  the  same  person.  Vessel 
permits  issued  to  vessels  that 
involimtarily  leave  the  fishery  may  not 
be  combined  to  create  larger 
replacement  vessels. 

•  •        •        •        • 

(ii)  •  •  • 

(A)  •  •  • 

(2)  The  vessel  is  replacing  such  a 
vessel  and  meets  the  requirements  of 
paragraph  (a)(5}(i}(C)  of  this  section. 

•  •        •        •        • 

(C)  Replacement  vessels.  See 
paragraph  (aK5)(i)(C)  of  this  section. 

•  •        •        •        • 

(6)  •  •  • 

(i)  •  •  * 

(A)  •  •  • 

(2)  The  vessel  is  replacing  such  a 
vessel  and  meets  the  requirements  of 
paragraph  (a)(5)(i)(C}  of  this  section. 

•  •        •        •        * 

(C)  Replacement  vessels.  See 
paragraph  (a)(5)(i)(C)  of  this  section. 

•  •        •        •        • 

3.  In  §  648.13,  paragraph  (d)  is  added 
to  read  as  follows: 

§646.13   Transtersat 


(d)  All  persons  are  prohibited  fixim 
transferring  or  attempting  to  transfer  at 
sea  summer  flounder  from  one  vessel  to 
another  vessel. 

4.  In  §648.14,  paragraph  (f)(9}  is 
added  to  read  as  follows: 

1646.14    Prohibitions. 

•  •        •        *        • 

(9)  Offload,  remove,  or  otherwise 
transfer,  or  attempt  to  offload,  remove  or 
othermse  transfer  summer  flounder 
from  one  vessel  to  another,  unless  that 
vessel  has  not  been  issued  a  summer 
floimder  permit  and  fishes  exclusively 
in  state  waters. 

•  •        •        •        • 

5.  In  §648.103,  paragraph  (c)  is 
revised  to  read  as  follows: 

§646.103    Minimum  fish  sizes. 

•  *        •        •        » 

(c)  The  minimum  sizes  in  this  section 
apply  to  whole  fish  or  to  any  part  of  a 
fish  foimd  in  possession,  e.g.,  fillets, 
except  that  party  and  charter  vessels 
possessing  valid  state  permits 
authorizing  filleting  at  sea  may  possess 
fillets  smaller  that  the  size  specified  if 
all  state  requirements  are  met. 

6.  In  §648.104,  paragraph  (aKD  is 
revised,  and  paragraph  (f)  is  added  to 
read  as  follows: 
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f64a.104    Qaar  rmirictiom. 

(a)  •  *  •  (1)  Otter  trawlers  whose 
owners  are  issued  a  summer  floimder 
permit  and  that  land  or  possess  100  or 
more  lb  (45.4  or  more  kg)  of  summer 
flounder  from  May  1  through  October 
31,  or  200  lb  or  more  (90.8  kg  or  more) 
of  summer  flounder  from  November  1 
through  April  30,  per  trip,  must  fish 
with  nets  that  have  a  minimiun  mesh 
size  of  5.5-inch  (14.0-cm)  diamond  or 
6.0-inch  (15.2-cm)  square  mesh  applied 
throughout  the  body,  extensionCs),  and 
codend  portion  of  the  net 

(f)  The  minimum  net  mesh 
requirement  may  apply  to  any  portion  of 
the  net.  The  minimum  mesh  size  and 
the  portion  of  the  net  regulated  by  the 
minimum  mesh  size  may  be  adjusted 
pursuant  to  the  procedures  in  §  648.100. 
[FR  Doc.  97-31708  Filed  11-28-97;  2«1  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docfcat  No.  870429101-7101-01: 1.0. 
111097A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Saimon  Rsheries;  Inseason 
Adjustments  and  Ctosures  from  the 
U.S.-Canadian  Border  to  the  U.S.- 
Mexican  Border 

AQBICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospberic  Administration  (NCAA), 

Commerce. 

ACTION:  Inseason  adjustments  and 

closures;  request  for  coounents. 

SUMMARY:  NMFS  announces  the 
following  inseason  adjustments  and 
closures  in  the  recreational  salmon 
fisheries.  The  regulation  regarding 
compliance  with  minimum  size  or  other 
special  restrictions  for  the  recreational 
salmon  fishery  off  Washington,  Oregon, 
and  California,  was  modified  from  the 
annual  management  measures, 
beginning  July  1, 1997.  This  action  was 
necessary  to  allow  recreational  anglers 
to  fish  in  accordance  with  management 
intent.  For  the  recreaUonal  salmon 
fishery  in  the  area  from  the  Queets  River 
to  Laadbetter  Point.  WA,  the  bag  limit 
was  modified  to  two  fish  per  day.  and 
the  area  closure  was  rescinded  so  that 
the  fishery  was  open  0  to  200  miles  off 
shore,  effective  August  13, 1997, 
through  September  4,  1997.  This  action 
was  intended  to  liberalize  measures  for 


dampening  chinook  harvest  associated 
with  the  small  coho  subarea  quota  due 
to  sufficient  numbers  of  fish  remaining 
in  the  overall  chinook  quota  north  of 
Cape  Falcon,  OR.  The  recreational 
salmon  fisheries  were  closed  in  the 
following  areas:  From  the  U.S.-Canadian 
border  to  Cape  Alava,  WA,  at  2400 
hours  local  time  (l.t.),  July  23, 1997; 
fit)m  Cape  Alava  to  the  Queets  River, 
WA,  at  2400  hours  l.t,  August  3, 1997; 
from  the  Queets  River  to  Leadbetter 
Point,  WA,  at  2400  hours  l.t.,  September 
4,  1997;  and  from  Leadbetter  Point,  WA, 
to  Cape  Falcon.  OR,  at  2400  hours  l.t.. 
August  7, 1997.  These  actions  were 
necessary  to  conform  to  the  1997 
management  measures  and  was 
intended  to  ensure  conservation  of 
chinook  and  coho  salmon. 

DATES:  Inseason  adjustment  from  the 
U.S.-Canadian  border  to  the  U.S.- 
Mexican border  effective  0001  hours  l.t 
Jxdy  1, 1997,  through  2400  hours  l.t, 
November  16,  1997.  Inseason 
adjustment  from  the  Queets  River  to 
Leadbetter  Point.  WA.  effiective  0001 
hours  l.t,  August  13, 1997,  through 
2400  hours  l.t,  September  4, 1997. 
Closure  bom  the  U.S.-Canadian  border 
to  Cape  Alava,  WA.  was  effective  at 
2400  hours  l.t.  JiUy  23,  1997,  through 
2400  hours  l.t,  September  25,  1997,  at 
which  time  the  season  remains  closed 
imder  the  terms  of  the  preseason 
announcement  of  the  1997  management 
measures.  Closiue  from  Cape  Alava  to 
the  Queets  River,  WA,  2400  hours  l.t. 
August  3, 1997,  through  2400  hours  l.t, 
September  25,  1997.  at  which  time  the 
season  remains  closed  under  the  terms 
of  the  preseason  announcement  of  the 
1997  management  measures.  Closure 
from  the  Queets  River  to  Leadlwtter 
Point.  WA,  2400  hours  l.t.  Septeml>er  4, 
1997,  through  2400  hours  l.t, 
September  25,  1997,  at  which  time  the 
season  remains  closed  imder  the  terms 
of  the  preseason  aimoiuicement  of  the 
1997  management  measures.  Closure 
from  Leadbetter  Point,  WA,  to  Cape 
Falcon,  OR,  2400  hours  l.t,  August  7, 
1997,  through  2400  hours  Lt. 
September  25, 1997,  at  which  time  the 
season  remains  closed  luider  the  terms 
of  the  preseason  aimouncement  of  the 
1997  management  measures.  Conunents 
vrill  be  accepted  through  December  17, 
1997. 

ADDRESSES:  Conunents  may  l>e  mailed  to 
WUliam  Stelle,  Jr..  Regional 
Administrator  (Regional  Administrator), 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE.,  Seattie,  WA  98115- 
0070.  Information  relevant  to  this  action 
is  available  for  public  review  during 
business  hoius  at  the  office  of  the 


Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  WFORMATKM  CONTACT: 
William  Robinson,  206-526-6140. 
SUPPLEMENTARY  INFORMATK3N: 

Inaeaaon  Adfustment  From  the  U.S.- 
Canadian Border  to  the  U.S.-Mexican 
Border 

In  the  annual  management  measures 
for  ocean  salmon  recreational  fisheries 
(62  FR  24355.  May  5, 1997).  NMFS 
announced  in  Table  2  note  C.4.  that  "All 
salmon  on  board  a  vessel  must  meet  the 
minimum  size  or  other  special 
requirements  for  the  area  being  fished 
and  the  area  in  which  they  are  landed 
if  that  area  is  open.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught." 

This  regulation  was  problematic  for 
recreational  anglers.  The  area  between 
Point  Reyes  and  Pigeon  Point.  CA.  from 
July  1  through  September  1 .  was  subject 
to  a  daily  bag  limit  of  the  first  two  fish, 
and  no  size  limits  applied.  Adjacent 
areas  to  the  north  (Point  Arena  to  Point 
Reyes,  CA)  and  to  the  south  (Pigeon 
Point  to  the  U.S.-Mexican  border)  were 
open  during  this  period  and  were 
subject  to  a  daily  bag  limit  of  two  fish 
and  a  Tninimum  size  limit  for  chinook 
salmon.  Given  the  proximity  of  fishing 
ports  to  the  management  boundaries 
separating  these  areas  with  diffisrent 
minimum  size  restrictions,  recreational 
anglers  leaving  port  in  one  management 
area  who  chose  to  fish  in  the  adjacent 
area  could  have  been  in  violation  when 
landing  their  catch  in  their  home  port. 
It  was  not  the  intent  to  prohibit  such 
activities  by  recreational  anglers.  The 
modification  maintains  the  requirement 
that  fish  must  meet  the  minimum  size 
or  other  special  requirements  for  the 
area  being  fished,  but  rescinds  the 
requirement  that  they  must  also  meet 
the  minimum  size  or  other  special 
requirements  for  the  area  in  which  they 
are  landed.  Therefore.  Table  2  note  C.4. 
was  modified  to  read  "All  salmon  on 
board  a  vessel  must  meet  the  minimum 
size  or  other  special  requirements  for 
the  area  being  fished.  Salmon  may  be 
landed  in  an  area  that  is  closed  only  if 
they  meet  the  minimum  size  or  other 
special  requirements  for  the  area  in 
which  they  were  caught." 

Modification  of  limited  retention 
regulations  is  authorized  by  50  CFR 
660.409(b)(l)(ii).  The  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council),  the 
Washington  Department  of  Fish  and 
Wildlife  (WDFW),  Uie  Oregon 


Department  of  Fish  and  Wildlife 
(ODFW),  and  the  California  Department 
of  Fish  and  Game  regarding  this 
adjustment  The  states  of  Washington, 
Oregon,  and  California  have  been 
managing  the  recreational  fishery  in 
state  waters  adjacent  to  this  area  of  the 
exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notice  procedures  of  50 
CFR  660.411,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  July  1, 
1997,  by  telephone  hoUine  numbera 
(206)  526-6667  and  (800)  662-9825,  and 
by  U.S.  Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  modify  the  limited 
retention  regulations  before  the  July  1, 
1997,  opening  of  the  season  between 
Point  Reyes  and  Pigeon  Point.  CA. 
NMFS  determined  that  good  cause 
existed  for  the  action  to  be  taken 
without  affording  a  prior  opportunity 
for  public  comment. 

Inseason  Adjustment  From  the  Queets 
River  to  Leadbetter  Point,  WA 

In  the  annual  management  measures 
for  ocean  salmon  fisheries,  NMFS 
announced  that  the  recreational  fishery 
in  the  subarea  between  the  Queets  River 
and  Leadbetter  Point,  WA,  would  open 
July  21  and  continue  through  the  earlier 
of  September  25  or  attainment  of  the 
14,000  coho  subarea  quota.  Inseason 
management  would  be  used  to  sustain 
season  length  and  keep  harvest  within 
a  guideline  of  3,000  chinook.  The 
recreational  bag  limit  would  be  two  fish 
per  day,  and  the  area  from  0  to  3  miles 
off  shore  would  be  closed. 

Concern  was  expressed  that  this 
year's  relative  abundance  of  coho  to 
chinook  might  be  lower  and  that  the 
chinook  guideline  could  be  achieved 
first,  thus  leaving  a  large  portion  of  the 
coho  quota  unharvested.  To  optimize 
angler  opportunity  to  fish  on  the 
available  coho  stocks,  it  was  necessary 
to  dampen  the  harvest  of  chinook  at  the 
beginning  of  the  season  by  setting  an 
area  closure  of  0  to  3  miles  off  shore  and 
changing  the  bag  limit  to  two  fish,  only 
one  of  which  may  be  a  chinook  (62  FR 
43484,  August  14. 1997). 

The  best  available  information  on 
August  11  indicated  that  there  were  a 
sufficient  number  of  fish  in  the  overall 
chinook  quota  north  of  Cape  Falcon. 
OR,  such  that  the  above  nieasures  were 
no  longer  needed.  Hence,  beginning  at 
0001  hours  l.t,  August  13, 1997,  the 
daily  bag  limit  for  the  recreational 
fishery  in  the  subarea  from  Queets  River 
to  Leadbetter  Point,  WA,  was 
reestablished  back  to  two  fish,  and  this 
area  closure  was  rescinded  so  that  the 


fishery  was  open  fit>m  0  to  200  mUes  off 
shore. 

Modification  of  recreational  bag  limits 
and  closed  areas  is  authorized  by 
regulations  at  50  CFR  660.409(b)(l)(iii) 
and  (v).  The  Regional  Administrator 
consulted  with  representatives  of  the 
Council  and  the  WDFW  regarding  this 
adjustment.  The  State  of  Washington 
managed  the  recreational  fishery  in  state 
waters  adjacent  to  this  area  of  the 
exclusive  economic  zone  in  accordance 
with  this  Federal  action.  As  provided  by 
the  inseason  notice  procedures  of  50 
CFR  660.411,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  0001 
hours  l.t.,  August  13. 1997,  by  telephone 
hotiine  numbers  (206)  526-6667  and 
(800)  662-9825,  and  by  U.S.  Coast 
Guard  Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  kHz. 
Because  of  the  need  for  immediate 
action  to  liberalize  the  bag  limit  and 
area  closure  for  this  fishery,  NMFS 
determined  that  good  cause  existed  for 
this  action  to  be  taken  without  affording 
a  prior  opportimity  for  public  comment 

Closures  From  the  U.S.-Caiiadian 
Border  to  Cape  Falcon,  OR 

Regulations  governing  the  ocean 
salmon  fisheries  at  50  CFR  660.409(a)(1) 
state  that  when  a  quota  for  the 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  species  in  any 
portion  of  the  fishery  management  area 
is  projected  by  the  Regional 
Administrator  to  be  reached  on  or  by  a 
certain  date,  the  Secretary  will,  by  an 
inseason  action  issued  under  50  CFR 
660.411,  close  the  commercial  or 
recreational  fishery,  or  both,  for  all 
salmon  species  in  the  portion  of  the 
fishery  management  area  to  which  the 
quota  applies  as  of  the  date  the  quota  is 
projected  to  he  reached. 

In  the  1997  management  measures  for 
ocean  salmon  fisheries,  NMFS 
announced  that  the  recreational  fishery 
in  the  area  fitjm  the  U.S.-Canadian 
border  to  Cape  Alava,  WA,  would  open 
on  July  21  and  continue  through 
September  25.  or  attainment  of  the  550 
chinook  salmon  subarea  quota, 
whichever  occurred  first.  Cape  Alava  to 
the  Queets  River,  WA.  would  open  on 
July  21  and  continue  through  September 
25,  or  attainment  of  the  800  coho 
salmon  subarea  quota,  whichever 
occurred  first  Queets  River  to 
Leadbetter  Point.  WA,  would  open  on 
July  21  and  continue  through  September 
25,  or  attainment  of  the  14,000  coho 
salmon  subarea  quota,  whichever 
occurred  first  Leadbetter  Point,  WA,  to 
Cape  Falcon,  OR,  would  open  on  July  21 
and  continue  through  September  25,  or 
attainment  of  the  17,500  coho  salmon 
subarea  quota,  whichever  occurred  first 


Throughout  the  season  the  best 
available  information  was  used  to 
determine  when  the  salmon  quotas  had 
been  reached  based  on  catch  and  effort 
data  and  projections.  To  provide  for  an 
orderly  shutdown  of  the  recreational 
fishery  in  these  areas,  closure  was  made 
effective  for:  U.S.-Canadian  border  to 
Cape  Alava,  WA,  at  2400  hours  l.t.  July 
23;  Cape  Alava  to  the  Queets  River,  WA, 
at  2400  hours  l.t,  August  3;  Queets 
River  to  Leadbetter  Point,  WA,  at  2400 
hoius  l.t.,  September  4;  and  Leadbetter 
Point.  WA.  to  Cape  Falcon.  OR.  at  2400 
hours  l.t,  August  7.  The  Regional 
Administrator  consulted  with 
representatives  of  the  Council,  the 
WDFW,  and  die  ODFW.  The  states  of 
Washington  and  Oregon  managed  the 
recreational  fishery  in  state  waters 
adjacent  to  this  area  of  the  exclusive 
economic  zone  in  accordance  with  this 
Federal  action.  As  provided  by  the 
inseason  notification  pfocedures  of  50 
CFR  660.411,  actual  notice  to  fishermen 
of  this  action  was  given  prior  to  the 
actual  closure  times  and  dates,  by 
telephone  hoUine  number  206-526- 
6667  and  800-662-9825  and  by  U.S. 
Coast  Guard  Notice  to  Mariners 
broadcasts  on  Channel  16  VHF-FM  and 
2182  kHz.  Because  of  the  need  for 
immediate  action  to  stop  the  fishery 
upon  achievement  of  the  quota,  NMFS 
determined  that  good  cause  existed  for 
this  action  to  be  taken  without  affording 
a  prior  opportimity  for  public  comment 

Classification 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  November  26, 1997. 
Bmoa  C  Morehead, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-31679  Filed  12-2-97;  8:45  un| 
BIUJNO  COOe  3S10-42-F 
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ACnOM:  Closure. 


V 


SIMMIARY:  NMFS  is  closing  directed 
fishing  for  groundfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA). 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  open  to 
directed  fishing  for  pollock.  This  action 
is  necessary  because  the  1997  Pacific 
halibut  prohibited  species  catch  (PSC) 
limit  for  trawl  gear  in  the  GOA  has  been 
caught. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.Lt.K  November  26,  1997.  until 
1200  hrs,  A.l.t.,  December  31,  1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  tfTORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Final  1997  Harvest  Specifications 
of  Groundfish  for  the  GOA  (62  FR  8179. 
February  24, 1997)  established  the  1997 
Pacific  ^jj^but  PSC  limit  for  vessels 
using  trawl  gear  at  2,000  metric  tons 
(mt).  The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined,  in  accordance  with 
§679.21(d)(7)(i),  that  vessels  engaged  in 
directed  fishing  for  groundfish  with 
trawl  gear  in  the  GOA  have  caught  the 
1997  Pacific  halibut  PSC  limit. 
Therefore,  NMFS  is  closing  the  directed 
fishery  for  groundfish  by  vessels  using 
trawl  gear  in  the  GOA,  except  for 
directed  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  that  remain  open 
to  directed  fishing  for  pollock. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
S  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery,  it  must  be 
implemented  immediately  to  prevent 
exceeding  the  1997  trawl  Pacific  halibut 
PSC  limit.  Providing  prior  notice  and  an 
opporttmity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
public  interest.  The  fleet  has  taken  the 
1997  trawl  Pacific  halibut  PSC  limit  in 
the  GOA.  Further  delay  would  only 
result  in  the  1997  trawl  Pacific  halibut 
PSC  limit  being  exceeded  and  disrupt 


the  FMFs  objective  of  limiting  trawl 
Pacific  halibut  mortality.  NMFS  finds 
for  good  cause  that  the  implementation 
of  this  action  caimot  be  delayed  for  30 
days.  Accordingly,  under  U.S.C  553(d). 
a  delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  imder 
E.O.  12866. 

Autbority:  16  U.S.C.  1801  et  seq. 
Dated:  November  26. 1997. 
Bruce  C  Morahaad, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-31595  Filed  11-26-97;  3:13  pm] 
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Commerce. 

ACTION:  Pacific  halibut  tmd  red  king  crab 

bycatch  rate  standards;  request  for 

comments. 

SUMMARY:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  1998. 
Publication  of  these  bycatch  rate 
standards  is  necessary  under  regulations 
implementing  the  vessel  incentive 
program.  This  action  is  necessary  to 
implement  the  bycatch  rate  standards 
for  trawl  vessel  operators  who 
participate  in  the  Alaska  groundfish 
trawl  fisheries.  The  intent  of  this  action 
is  to  reduce  prohibited  species  bycatch 
rates  and  promote  conservation  of 
groundfish  and  other  fishery  resources. 
DATES:  Effective  1201  hours,  Alaska 
local  time  (A.l.t).  January  20,  1998, 
through  2400  hours,  A.l.t..  June  30, 
1998.  Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m..  A.I.L.  January  2. 
1998. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Assistant  Regional 
Administrator.  Sustainable  Fisheries 
Division,  NMFS,  P.O.  Box  21668, 
Juneau,  AK  99802-1668,  Attn:  Lori 
Gravel;  or  be  delivered  to  709  West  9th 


Street,  Federal  Building,  Room  401, 
Juneau,  AK. 

TOR  FURTHER  INFORMATION  CONTACT: 

Alan  Kinsolving.  907-586-7228. 

SUPPLEMENTARY  INFORMATKM:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Tea  and  Aleudan  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  luider  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  are 
implemented  by  reguladons  governing 
the  U.S.  groimdfish  fisheries  at  50  CFR 
part  679. 

Regulations  at  §  679.21(f)  implement  a 
vessel  incentive  program  to  reduce 
halibut  and  red  king  crab  bycatch  rates 
in  the  groundfish  trawl  fisheries.  Under 
the  incentive  program,  operators  of 
trawl  vessels  may  not  exceed  Pacific 
halibut  bycatch  rate  standards  specified 
for  the  BSAI  and  GOA  midwater  pollock 
and  "other  trawl"  fisheries,  and  the 
BSAI  yellowfin  sole  and  "bottom 
pollock"  fisheries.  Vessel  operators  also 
may  not  exceed  red  king  crab  bycatch 
standards  specified  for  the  BSAI 
yellowfin  sole  and  "other  trawl" 
fisheries  in  Bycatch  Limitation  Zone  1 
(defined  in  §  679.2).  The  fisheries 
included  under  the  incentive  program 
are  defined  in  regulations  at 
§679.21(0(2). 

Regulations  at  §  679.21(f)(3)  require 
that  halibut  and  red  king  crab  bycatch 
rate  standards  for  each  fishery  included 
under  the  incentive  program  be 
published  in  the  Federal  Register.  The 
standards  are  in  effect  for  specified 
seasons  within  the  6-month  periods  of 
January  1  through  June  30,  and  July  1 
through  December  31.  Because  the 
Alaskan  groundfish  fisheries  are  closed 
to  trawling  from  January  1  to  January  20 
of  each  year  (§  679.23(c)),  the 
Administrator,  Alaska  Region.  NMFS 
(Regional  Administrator)  is 
promulgating  bycatch  rate  standards  for 
the  first  half  of  1998  effective  from 
January  20.  1998.  through  June  30.  1998. 

As  required  by  §  679.21(0(4),  bycatch 
rate  standards  are  based  on  the 
following  information: 

(A)  Previous  years'  average  observed 
bycatch  rates; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates; 


(C)  The  bycatch  allowances  and 
associated  fishery  closiu«s  specified 
under  §§  679.20  and  675.21; 

(D)  Anticipated  groundfish  harvests; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groundfish;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Administrator. 

At  its  September  1997  meeting,  the 
Council  reviewed  halibut  and  red  king 
crab  bycatch  rates  experienced  by 
vessels  participating  in  the  fisheries 
under  the  incentive  program  during 
1993-1997.  Based  on  this  and  oUier 
information  presented  below,  the 
Council  recommended  halibut  and  red 
king  crab  bycatch  rate  standards  for  the 
first  half  of  1998.  These  standards  are 
unchanged  from  those  specified  for  the 
past  4  years.  The  Council's 
recommended  bycatch  rate  standards 
are  listed  in  Table  1. 

Table  l.— Bycatch  Rate  Stand- 
ards. By  Fishery  and  Quarter, 
FOR  THE  First  half  of  1998  for 
Purposes  of  the  Vessel  Incen- 
tive Program  in  the  BSAI  and 
GOA 


Fishery  and  quarter 

Halibut  bycateh  rMe  standards 
(WlogrMn  (kg)  of  halibuVmetric 
ton  (mt)  of  groundfish  catch 

BSAI  Midwater  pollock: 

Qt  2 

BSAI  Bottom  poHock: 

Qt  1  

Of  2 

BSAI  Yellowfin  sde: 

Qt  1 

Qt2 

BSAI  Other  trawl: 

Qt  1  

Qt  2 _ 

GOA  Mkhrater  pollock: 

Qt  1  

Qt  2 

GOA  Other  trawl: 

Qt  1 

01 2 .■ 

Zone  1  red  Ung  crab  bycalch 
rate  standards  (number  of 
cnbtm  of  groundfish  catch) 

BSAI  yelkMvfin  sole: 

Qt  1  „ „„ 

Qt  2 . 

BSAI  Other  trawl: 

Qt  1  

Qt  2 „„ 


1908' 


1.0 
1.0 

7.5 
5.0 

5.0 
5.0 

30.0 
30.0 

1.0 
1.0 

40.0 
40.0 


2.5 
2.5 

2.5 
2.5 


^  1998  bycatch  rate  standard. 

Bycatch  Rate  Standards  for  Pacific 
Halibut 

As  in  past  years,  the  halibut  bycatch 
rate  standard  recommended  for  the 
BSAI  and  GOA  midwater  pollock 


fisheries  (1  kg  halibut/mt  of  groundfish) 
is  higher  than  the  bycatch  rates 
normally  experienced  by  vessels 
participating  in  these  fisheries.  The 
recommended  standard  is  intended  to 
encourage  vessel  operators  to  maintain 
off-bottom  trawl  operations  and  limit 
further  bycatch  of  halibut  in  the  pollock 
fishery  when  halibut  bycatch 
restrictions  at  §  679.21  prohibit  directed 
fishing  for  pollock  by  vessels  using  non- 
pelagic  trawl  gear. 

The  recommended  halibut  bycatch 
rate  standards  for  the  BSAI  "bottom 
pollock"  fishery  continue  to 
approximate  the  average  annual  rates 
observed  on  trawl  vessels  participating 
in  this  fishery  during  1993  (7.49  kg 
halibut/mt  groundfish).  Though  the 
average  bycatch  rate  has  decreased  since 
that  time,  the  recommended  halibut 
bycatch  rate  standards  remain  at  a 
relatively  high  level  to  discourage 
unacceptably  high  halibut  bycatch  rates. 
During  the  first  quarter  of  1997,  the 
average  halibut  bycatch  rate  in  this 
fishery  was  only  1.35  kg  halibut/mt 
groimdfish.  The  pollock  roe  season 
begins  January  20  and  ends  April  15.  In 
1997,  the  inshore  and  ofEshore 
component  fisheries  for  pollock  were 
closed  3  to  8  weeks  prior  to  April  15, 
depending  on  the  processing  component 
and  area.  Directed  fishing  for  pollock  by 
the  inshore  and  oSlhore  component 
fisheries  did  not  reopen  imtil  September 
1.  the  start  of  the  pollock  nonroe  season. 
Directed  fishing  for  pollock  by  vessels 
participating  in  the  community 
development  quota  program  cotdd 
continue  after  the  end  of  roe  season. 
However,  the  commimity  development 
quota  pollock  fishery  did  not  resume 
imtil  just  prior  to  September  1.  As  in 
past  years,  the  directed  fishing 
allowances  specified  for  the  1998 
pollock  roe  season  likely  wdll  be 
reached  before  the  end  of  the  roe  season 
on  April  15. 

Data  available  on  halibut  bycatch 
rates  in  the  yellowfin  sole  fishery  diuing 
the  first  and  second  quarters  of  1997 
showed  an  average  bycatch  rate  of  6.1 
and  5.0  kg  halibut/mt  of  groundfish.     • 
respectively.  As  in  past  years,  the 
Council  has  presumed  that  a  bycatch 
rate  standard  of  5.0  kg  halibut/mt  of 
groundfish  for  the  yellowfin  sole  fishery 
will  continue  to  encourage  vessel 
operators  to  take  action  to  avoid 
excessively  high  bycatch  rates  of 
halibut.  « 

For  the  "other  trawl"  fisheries,  a  30- 
kg  halibut/mt  of  groundfish  bycatch  rate 
standard  was  recommended  for  the 
BSAI  and  a  40-kg  halibut/mt  of 
groundfish  bycatch  rate  standard  was 
recommended  for  the  GOA.  Observer 
data  collected  from  the  1997  BSAI 


"other  trawl"  fishery  show  first  and 
second  quarter  halibut  bycatch  rates  of 
8.9  and  10.1  kg  halibut/mt  of 
groundfish,  respectively.  Observer  data 
collected  bom  the  1997  GOA  "other 
trawl"  fishery  show  first  and  second 
quarter  halibut  bycatch  rates  of  20.3  and 
63.7  kg  halibut/mt  of  groundfish, 
respectively. 

With  the  exception  of  the  GOA 
second  quarter  "other  trawl"  fishery,  the 
average  bycatch  rates  experienced  by 
vessels  participating  in  ie  GOA  and 
BSAI  "other  trawl"  fisheries  generally 
have  been  lower  than  the  Council's 
recommended  bycatch  rate  standards  for 
these  fisheries.  The  Council  determined 
that  its  recommended  halibut  bycatch 
rate  standards  for  the  "other  trawl" 
fisheries,  including  the  second  quarter 
GOA  fishery,  would  continue  to  provide 
an  incentive  to  vessel  operators  to  avoid 
unusually  high  halibut  bycatch  rates 
while  participating  in  these  fisheries 
and  contribute  towards  an  overall 
reduction  in  halibut  bycatch  rates 
ex]>erienced  in  the  Alaska  trawl 
fisheries.  Furthermore,  these  standards 
would  provide  some  leniency  to  those 
vessel  operators  that  choose  to  use  large 
mesh  trawl  gear  as  a  means  to  reduce 
groundfish  discard  amounts.  The 
bycatch  rates  of  halibut  and  crab  could 
increase  for  those  vesseb  using  large 
mesh  sizes,  but  observer  data  do  not 
exist  on  which  to  base  a  revised  bycatch 
rate  standard.  The  Council 
recommended  maintaining  the  current 
bycatch  rate  standards  for  the  "other 
trawl"  fisheries  until  observer  data 
becomes  available  that  would  provide  a 
basis  for  bycatch  rate  standards  for 
vessels  using  large  mesh  trawl  gear. 

Bycatch  Rate  Standards  for  Red  Kins 
Crab  * 

For  the  BSAI  yellowfin  sole  and 
"other  trawl"  fisheries  in  Zone  1  of  the 
Bering  Sea  subarea,  the  Council's 
recommended  red  king  crab  bycatch  rate 
standard  is  2.5  crab/mt  of  groundfish. 
This  standard  is  unchanged  since  1992. 
The  red  king  crab  bycatch  rates 
experienced  by  the  yellowfin  sole 
fishery  in  Zone  1  during  the  first  and 
second  quarters  of  1997  averaged  0.07 
and  0.13  crab/mt  of  groundfish, 
respectively.  The  average  bycatch  rates 
of  red  king  crab  experienced  in  the 
"otber  trawl"  fishery  during  the  first 
and  second  quarter  of  1997  were  0.40 
and  0.02  crab/mt  groundfish. 
respectively.  The  low  1997  red  king  crab 
bycatch  rates  primarily  were  due  to 
trawl  closures  in  Zone  1  that  were 
implemented  to  reduce  red  king  crab 
bycatch.  The  yellowfin  sole  and  Pacific 
cod  fisheries  were  closed  in  Zone  1  on 
May  13  and  April  23.  respectively. 
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because  C.  bairdi  Tanner  crab  bycatch 
allowances  were  reached. 

During  1997  through  October,  the 
total  bycatch  of  red  king  crab  by  vessels 
participating  in  the  yellowfin  sole  and 
"other  trawl"  fisheries  is  estimated  at 
48.000  crab,  considerably  less  than  the 
100.000  red  king  crab  bycatch  limit 
established  for  the  trawl  fisheries  in 
Zone  1.  NMFS  anticipates  that  the  1998 
red  king  crab  bycatch  rates  in  Zione  1 
will  be  similar  to  those  experienced  in 
1997  and  that  the  red  king  crab  bycatch 
limit  will  remain  unchanged. 

In  spite  of  anticipated  1998  red  king 
crab  bycatch  rates  being  significandy 
lower  than  2.5  red  king  crab/mt  of 
groundfish.  the  Council  recommended 
the  red  king  crab  bycatch  rate  standards 
be  maintained  at  this  level  to  avoid 
unusually  high  crab  bycatch  rates  while 
providing  some  leniency  to  those  vessel 
operators  who  choose  to  use  large  mesh 
trawl  gear  as  a  means  to  reduce 
groundfish  discard  amounts. 

The  Regional  Administrator  has 
determined  that  Council 
recommendations  for  bycatch  rate 
standards  are  appropriately  based  on  the 
information  and  considerations 
necessary  for  such  determinations  under 
§  679.21(f).  Therefore,  the  Regional 
Administrator  concurs  in  the  Council's 
determinations  and  recommendations 
for  halibut  and  red  king  crab  bycatch 
rate  standards  for  the  first  half  of  1998 
as  set  forth  in  Table  1.  These  bycatch 
rate  standards  may  be  revised  and 
published  in  the  Federal  Register  when 
deemed  appropriate  by  the  Regional 
Administrator  pending  his 
consideration  of  the  information  set 
forth  at  §  679.21(f)(4). 

As  required  in  §  679.2  and 
$  679.21(f)(5),  the  1998  fishing  months 
are  specified  as  the  following  periods 
for  purposes  of  calculating  vessel 
bycatch  rates  under  the  incentive 
program: 

Month  1:  January  1  through  January  31; 
Month  2:  February  1  through  February  28; 
Month  3:  March  1  through  March  28; 
Month  4:  March  29  through  May  2: 
Month  5:  May  3  through  May  30; 
Month  6:  May  31  through  June  27; 
Month  /.''June  28  through  August  1; 
Month  8:  August  2  through  August  29; 
Month  9:  August  30  through  October  3; 
Month  10:  October  4  through  October  31; 
Month  1 1 :  November  i  through  November 

28;  and 
Month  12:  November  29  through  December 

31. 

Claasification 

This  action  is  taken  under  50  CFR 
679.21(f)  and  is  exempt  from  OMB 
review  under  E.O.  12866. 

Anthority:  16  U.S.C.  773  et  seq..  1801  et 
aeq.  and  3631  et  seq. 


Dated:  November  26, 1997. 
Bruce  C  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-31707  Filed  12-2-97;  8:45  am) 
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RIN0648^AJ36 

Fisheries  of  ttte  Exclusive  Economic 
Zone  Off  Alaska;  Improved  Retention/ 
Improved  Utilization 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  a  final  rule  to 
implement  Amendment  49  to  the 
Fishery  Management  Flan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  This 
final  rule  requires  all  vessels  fishing  for 
groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI)  to  retain  all  pollock  and  Pacific 
cod  beginning  January  3, 1998,  and  all 
rock  sole  and  yellowfin  sole  beginning 
January  1.  2003.  This  final  rule  also 
establishes  a  15-percent  minimum 
utilization  standard  for  all  at-sea 
processors  beginning  January  3, 1998, 
for  pollock  and  Pacific  cod  and, 
beginning  January  1 ,  2003,  for  rock  sole 
and  yellowfin  sole.  This  action  is 
necessary  to  respond  to  the  fishing 
industry's  socioeconomic  needs  that 
have  beisn  identified  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  is  intended  to  further  the 
goals  and  objectives  of  the  FMP. 
DATES:  Effective  January  3,  1998. 
A00RE3SES:  Copies  of  Amendment  49 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Final 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/FRFA)  prepared  for  this  action  may 
be  obtained  from  NMFS.  P.O.  Box 
21668,  Jtineau.  AK  99802,  Attn:  Lori  J. 
Gravel.  Send  comments  regarding 
biu'den  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20503,  Attn:  NOAA 
Desk  Officer. 


FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Und.  907-586-7228. 
SUPPI.EMENTARY  INFORMATION:  The 
domestic  groimdfish  fisheries  in  the 
exclusive  economic  zone  of  the  BSAI 
are  managed  by  NMFS  under  the  FMP. 
The  FMP  was  prepared  by  the  Council 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  Regulations 
governing  the  groundfish  fisheries  of  the 
BSAI  appear  at  50  CFR  parts  600  and 
679. 

At  its  September  1996  meeting,  the 
Council  adopted  Amendment  49  to  the 
FMP  and  recommended  that  NMFS 
prepare  a  rulemaking  to  implement  the 
amendment.  A  notice  of  availability  of 
Amendment  49  was  published  in  the 
Federal  Register  on  June  5,  1997  (62  FR 
30835),  and  invited  comment  on  the 
amendment  through  August  4, 1997.  A 
proposed  rule  to  implement 
Amendment  49  was  published  in  the 
Federal  Register  on  June  26,  1997  (62 
FR  34429).  Comments  on  the  proposed 
rule  were  invited  through  August  11. 
1997.  A  total  of  twelve  lettera  of 
comment  on  the  amendment  and/or  the 
proposed  rule  were  received.  Nine 
letters  of  comment  were  received  by  the 
end  of  the  comment  period  on 
Amendment  49.  Of  these  nine,  two 
comments  opposed  Amendment  49,  and 
seven  comments  supported  approval  but 
recommended  changes  to  the  proposed 
rule.  Of  the  three  letten  of  comment 
received  after  the  end  of  the  comment 
period  on  the  amendment  but  before  the 
end  of  the  comment  period  on  the 
proposed  rule,  two  opposed 
Amendment  49  and  implementation  of 
the  proposed  rule.  One  supported 
approval  of  Amendment  49  but 
recommended  changes  to  the  proposed 
rule.  Comments  on  both  the  amendment 
and  the  proposed  rule  are  summarized 
and  responded  to  in  the  Response  to 
Comments  section  below. 

Upon  reviewing  the  reasons  for 
Amendment  49  to  the  FMP  and  the 
comments  on  the  proposed  rule  to 
implement  it,  NMFS  determined  that 
this  action  is  necessary  for  the 
conservation  and  management  of  the 
groundfish  fishery  of  the  BSAI.  NMFS 
approved  Amendment  49  on  September 
3.  1997,  under  section  304(a)  of  the 
Magnuson-Stevens  Act  Additional 
information  on  this  action  may  be  found 
in  the  preamble  to  the  proposed  rule 
and  in  the  EA/RIR/FRFA. 

The  Council  also  adopted  a  parallel 
Amendment  49  to  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (GOA)  in  June  1997  and 
recommended  that  NMFS  prepare  a 
rulemaking  to  extend  the  Improved 
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Retention/Improved  Utilization  (IR/IU) 
program  to  the  GOA.  A  proposed  rule  to 
implement  Amendment  49  in  the  GOA 
was  published  in  the  Federal  Register 
on  August  18.  1997  (62  FR  43977)  with 
comments  invited  through  October  2, 
1997.     . 

Response  to  Comments 

Comment  1 :  The  IR/IU  program  will 
severely  disadvantage  small  entities  to 
the  benefit  of  large  at-sea  and  shoreside 
pnKessors.  These  impacts  will  be  highly 
allocative  and  are  an  inappropriate 
result  of  an  FMP  amendment  that  has  no 
conservation  purpose  but  is  intended 
solely  to  respond  to  the  socioeconomic 
needs  of  the  fishing  industry. 

Response:  The  pvirpose  of  this 
amendment  is  to  reduce  discards.  The 
EA/RIR/FRFA  prepared  for  Amendment 
49  concluded  that  the  action  could 
impose  significant  economic  impacts  on 
a  substantial  number  of  small  entities. 
The  extent  of  the  impact  for  a  particular 
operation  will  be  direcUy  proportional 
to  the  level  of  discards  of  die  four  IR/ 
lU  species.  Vessels  or  fisheries  that 
currenUy  discard  IR/IU  species  at  high 
rates  will  face  a  substantially  greater 
burden  than  vessels  or  fisheries  with 
lower  discard  rates  nf  IR/IU  species.  The 
impact  on  a  particular  operation  also  is 
expected  to  vary  inversely  with  the  size 
and  configuration  of  the  operation,  with 
larger  processors  more  likely  to  have  the 
space  and  infrastructure  necessary  to 
retain  and  process  IR/IU  species. 
Catcher/processors  face  greater  space 
constraints  than  onshore  processors, 
and  are  limited  in  their  ability  to 
expand  due  to  vessel  moratorium, 
license  limitation,  and  U.S.  Coast  Guard 
load  line  requirements.  As  a  result,  the 
Impacts  of  the  IR/IU  program  are 
expected  to  fall  most  heavily  on  catcher/ 
processors,  especially  smaller  factory 
trawlere  that  lack  the  capacity  to 
produce  fishmeal. 

During  development  of  Amendment 
49,  the  Council  considered  and  rejected 
alternatives  that  might  have  mitigated 
impacts  on  smaller  factory  trawlers. 
Alternatives  that  would  have 
established  exemptions  or  phase-in 
periods  based  on  vessel  size  were 
rejected  because  they  would  have 
diluted  expected  reductions  in  bycatch 
and  discards  and  because  they  were 
thought  to  favor  sectors  of  the  industry 
with  high  discard  rates.  The  Council 
believed  that  an  inevitable  and 
appropriate  consequence  of  any  discard 
reduction  program  is  that  the 
compliance  burden  would  be 
proportionate  to  the  current  bycatch  and 
discard  rate  of  a  particular  operation. 

NMFS  currently  is  assisting  with 
industry  efforts  to  develop  more 


selective  fishing  gear  and  fishing 
techniques  to  reduce  the  adverse 
economic  impacts  of  Amendment  49. 
NMFS  approved  a  large-scale  fishing 
experiment  in  the  BS/U  during  August 
1997  to  test  experimental  trawl  gear 
designed  to  reduce  pollock  bycatch  in 
flatfish  trawl  fisheries.  Initial  results 
fit)m  the  experiment  have  been 
promising  and  will  be  made  available  to 
the  public  in  late  1997.  These  and  other 
efforts  may  assist  the  industry  in 
significantly  reducing  the  effects  of 
Amendment  49  on  certain  trawl 
fisheries.  Amendment  49  provides 
incentives  for  the  Alaska  groundfish 
industry  to  develop  innovative  solutions 
for  reducing  bycatch  that  also  could  be 
applicable  to  other  fisheries  throughout 
the  United  States  and  the  world. 

Comment  2:  The  EA/RIR/ERFA  does 
not  calculate  net  economic  benefits  or 
contain  a  cost  benefit  analysis  as 
required  under  E.O.  12866. 

Response:  The  Office  of  Information 
and  Regulatory  Affairs  of  the  Office  of 
Management  and  Budget  has  concurred 
with  NMFS'  determination  that  this  rule 
is  not  significant  for  purposes  of 
Executive  Order  12866.  Accordingly, 
the  requirements  of  section  6(a)(3)(B) 
and  (C),  e.g..  formal  benefit/cost 
analysis,  are  not  applicable  to  this 
regulatory  action.  However,  the 
requirements  of  section  1(b),  The 
Principles  of  Regulation,  are  applicable, 
including  principle  6  which  requires 
"each  agency  (to)  assess  both  the  costs 
and  the  benefits  of  the  intended 
regulation  and  recognizing  that  some 
costs  and  benefits  are  difficult  to 
quantify,  propose,  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs."  NMFS  has 
fully  complied  with  this  requirement. 
NMFS  has  noted  repeatealy  during 
the  4  years  of  analysis  for  Amendment 
49  that  the  cost  data  necessary  to 
conduct  a  rigorous,  quantitative  net 
benefit  analysis  are  not  available.  When 
the  industry  has  been  invited  to  provide 
such  data,  it  has  declined  to  do  so. 
Therefore,  NMFS  prepared  an  analysis 
on  the  basis  of  the  best  available 
scientific  information.  This  largely  gross 
revenue  analysis  was  supplemented 
with  qualitative  assessments  of  the 
probable  response  of  the  affected 
sectors,  the  probable  environmental 
response,  as  well  as  the  potential  price 
and  market  response,  to  the  proposed 
action.  Review  and  advice  was  sought 
bom  the  Council's  Advisory  Panel  and 
Scientific  and  Statistical  Committee  as 
well  as  other  experts,  from  within  the 
industry  and  outside  the  industry,  in  an 
effort  to  test  the  conclusions  of  the 
analysis  against  their  respective 


experience  and  expertise.  Given  the 
limitations  on  data,  these  experts 
consistenUy  affirmed  the  analytical 
approach  as  well  as  the  findings  of  the 
analysis.  The  EA/RIR/FRFA  meets  the 
rigor  with  which  benefits  and  costs  of 
amendments  to  the  FMP  have  been 
analyzed,  historically. 

Comment  3:  The  IR/IU  program  may 
not  satisfy  Magnuson-Stevens  Act 
provisions  that  require  management 
programs  "to  the  extent  practicable  and 
in  the  following  priority — (A)  minimize 
bycatch;  and  (B)  minimize  the  mortality 
of  bycatch  which  cannot  be  avoided."  If 
no  restrictions  are  placed  on  the 
production  of  fishmeal,  many 
operations  will  have  litUe  incentive  to 
reduce  their  bycatch  of  underaize  fish 
and  unwanted  species.  To  satisfy  this 
requirement,  the  program  must 
demonslrate  that  such  reductions  are 
the  result  of  increased  avoidance  of  the 
types  of  unwanted  pollock.  Pacific  cod, 
rock  sole,  and  yellowfin  sole  that 
fishermen  currendy  harvest.  If  the 
proposed  program  simply  causes 
industry  to  retain  and  use  bycatch 
without  increasing  the  avoidance  of 
these  fish,  the  statutory  requirement  to 
minimize  or  avoid  bycatch  will  remain 
unfulfilled. 

Response:  The  Magnuson-Stevens  Act 
defines  the  term  "bycatch"  as  "fish 
which  are  harvested  in  a  fishery,  but 
which  are  not  sold  or  kept  for  peraonal 
use,  and  includes  economic  discards 
and  regulatory  discards."  Because  the 
IR/IU  program  requires  100  percent 
retention  of  the  four  IR/IU  species, 
bycatch  of  these  species,  as  defined  in 
the  Magnuson-Stevens  Act,  will  largely 
be  eliminated  in  the  groundfish  fisheries 
of  the  BSAI. 

With  respect  to  the  issue  of 
"avoidance,"  the  IR/IU  program  will 
provide  significant  incentives  for  all 
sectors  of  the  industry  to  avoid 
unwanted  harvest  of  IR/IU  species. 
While  operations  that  have  the  capacity 
to  produce  fishmeal  may  face  less 
immediate  incentives  to  avoid 
unwanted  harvest  of  IR/IU  species,  the 
EA/RIR/FRFA  concluded  Uiat  the  IR/IU ' 
program  will  provide  an  incentive  for 
all  sectors  of  the  industry,  including 
those  with  fishmeal  processing  capacity, 
to  avoid  the  unwanted  harvest  of  IR/IU 
species.  This  is  so  because  processing 
fishmeal  draws  resources  away  from  the 
production  of  higher  value  products. 
However,  most  catcher/processore  and 
motherships  with  fishmeal  processing 
capacity  were  designed  to  operate  in  the 
midwater  pollock  fishery.  When 
participating  in  that  fishery,  these 
vessels  already  retain  nearly  100  percent 
of  their  pollock  and  have  littie 
unwanted  harvest  of  other  groundfish 
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species.  Consequently,  the  IR/IU 
program  is  expected  to  have  less  impact 
on  these  operations. 

Operations  that  partici{>ate  in  less 
selective  bottom  trawl  Rsheries  and  that 
do  not  have  the  capacity  to  produce  flsh 
meal  will  have  a  significant  incentive  to 
avoid  the  harvest  of  unwanted  or  un- 
targeted  IR/IU  species  due  to  the  cost  of 
holding  less  valuable  species  in  lieu  of 
more  valuable  species.  The  Council 
expects  that  the  economic  incentive 
produced  by  the  IR/IU  program  will 
generate  innovative  gear  and  fishing 
techniques  as  operators  develop 
methods  to  comply  with  full  retention 
requirements  in  a  cost-effective  manner. 
Currently,  an  association  of  factory 
trawlers  configured  for  head-and-gut 
(H4G)  processing  is  testing 
experimental  fishing  gear  designed  to 
reduce  unwanted  harvests  of  pollock 
and  Pacific  cod  in  flatfish  fisheries. 

The  Council  considered  and  reiected 
various  proposals  to  limit  production  of 
fishmeal.  Such  proposals  were 
considered  to  be  unreasonably 
restrictive  and  of  questionable  benefit.  A 
limit  on  fishmeal  production  would 
impose  substantial  additional  costs  on 
operations  that  have  developed  fishmeal 
plants  for  the  purpose  of  processing  fish 
waste,  yet  such  limits  would  not 
increase  benefits  to  the  nation. 

Comment  4:  Section  313(f)  of  the 
Magnuson-Stevens  Act  requires  that  in 
implementing  section  303(a](ll).  the 
Coimcil  shall  "submit  conservation  and 
management  measiues  to  lower,  on  an 
annual  basis,  for  a  period  of  not  less 
than  4  years,  the  total  amount  of 
economic  discards  occurring  in  the 
fisheries  under  its  jurisdiction."  If  the 
proposed  IR/IU  program  is  to  satisfy  this 
requirement,  it  must  meet  two  criteria. 
First  it  must  demonstrate  annual 
reductions  in  the  total  amount  of 
economic  discards  over  a  4-year  period. 
The  proposed  IR/IU  program  will  result 
in  a  1-year  reduction  in  economic 
discards  of  pollock  and  Pacific  cod. 
Mrith  no  further  reductions  scheduled 
until  5  years  later  when  a  one  time 
reduction  in  rock  sole  and  yellowfin 
sole  will  be  required.  To  satisfy  the 
statutory  requirement,  the  Council  must 
identify  where  and  how  reductions  in 
economic  discards  are  to  occur  in  years 
two,  three,  and  four. 

Response:  See  response  to  conunent  3. 
The  IR/IU  program  prohibits  economic 
discards  of  pollock  and  Pacific  cod 
beginning  January  1, 1998,  making 
additional  reductions  unnecessary  for 
those  species.  With  respect  to  bycatch  of 
other  species,  the  IR/IU  program  is  but 
one  element  of  the  Council  and  NMFS's 
ongoing  efforts  to  reduce  bycatch  and  is 
not  intended  to  reduce  all  forms  of 


bycatch  occiirring  in  the  groundfish 
fisheries  off  Alaska.  Other  existing 
bycatch  reduction  programs  include 
time  and  area  closures,  prohibited 
species  catch  limits,  gear  restrictions, 
support  for  gear  research,  and  the  vessel 
incentive  program.  Additional  bycatch 
reduction  programs  are  also  under 
consideration  by  the  Council. 

Comment  5:  The  IR/IU  proposal  does 
not  meet  the  goals  identified  by  the 
Council's  problem  statement. 
Amendment  49  will  fail  to  meet  the 
Council's  first  goal  to  assure  the  long- 
term  health  of  the  fish  stocks.  The  EA/ 
RIR/IRFA  concludes  that  the  program, 
as  designed,  will  ^1  to  provide  any 
conservation  or  positive  enviromnental 
impact  while  most  likely  resulting  in  a 
decrease  of  long-term  economic  benefits 
to  the  nation.  Of  the  industry  sectors 
operating  in  the  North  Pacific,  only  the 
pollock  and  crab  fleets  lack  a  long-term 
stable  fisheries-based  economy  due  to 
limited  stocks.  This  plan  does  nothing 
to  address  the  waste  of  crab  in  the 
directed  crab  fisheries  and  will  simply 
encourage  more  meal  production  rather 
than  increase  the  supply  of  pollock 
available  for  surimi  and  fillet 
production. 

Amendment  49  also  will  fail  to  meet 
the  Council's  second  goal:  reducing 
bycatch,  minimizing  waste,  and 
improving  utilization  of  fish  resources. 
While  some  short  attention  was  paid  to 
defining  waste,  the  EA/RIR/IRFA  did 
not  sufficienUy  analyze  the  real 
question  raised  by  the  program:  Will  we 
expend  more  resources  and  receive  less 
benefit  from  our  fish  resources  by 
implementing  the  proposal?  The 
proposed  IR/IU  program  will  encourage 
continued  economic  loss  and  waste  by 

(1)  allowing  fish  that  are  currently 
discarded  to  be  turned  into  meal,  and 

(2)  encouraging  the  use  of  resources  to 
produce  products  worth  less  than  the 
cost  of  production. 

Response:  See  response  to  comments 
3  and  4.  Amendment  49  is  only  one  of 
many  efforts  by  the  Council  to  reduce 
bycatch  and  ensure  the  long-term  health 
of  fish  stocks.  The  Council  is 
considering  other  efforts  to  reduce 
groundfish  and  crab  bycatch  including 
time  and  area  closures,  prohibited 
species  catch  limits,  research  into  more 
selective  fishing  gear,  and  a  vessel 
incentive  program.  The  EA/RIR/FRFA 
prepared  for  Amendment  49  concluded 
that  the  program  would  provide  a  net 
benefit  to  the  nation  through  a  reduction 
in  discards  and  improved  utilization  of 
species  once  they  are  harvested.  The 
Council  concurred  in  this  conclusion  as 
demonstrated  by  its  unanimous  vote  to 
adopt  Amendment  49. 


Comment  6:  While  both  of  NMFS's 
Federal  Register  notices  and  the  EA/ 
RIR/ERFA  analysis  conclude  that  there 
will  be  no  environmental  benefit 
resulting  from  Amendment  49,  Council 
on  Environmental  Quality  (CEQ) 
regulations  implementing  NEPA  still 
require  the  preparation  of  an 
environmental  impact  statement  (EIS) 
for  this  major  Federal  action.  CEQ 
regulations  state  that  events  which 
trigger  an  EIS  include  such  indirect 
eSiacts  as  changes  in  the  use  of 
ecosystems,  and  changes  in  historic  and 
social  effects,  whether  or  not  they  are 
indirect  or  cumulative  (40  CFR 
1508.8(b)).  An  action  also  is  significant 
when  the  effisct  on  the  human 
environment  is  highly  controversial  (40 
CFR  15G8.27(b)(4)}  or  is  precedent 
setting  (40  CFR  1508.27(b)(6)).  The  fact 
that  the  primary  stated  goal  of  the 
program  is  to  avoid  public  censiue  of 
"waste"  at  the  national  level  implies 
that  this  proposal  is  controveraial.  The 
EA/RIR/IRFA  finds  that  the  IR/IU 
program  will  significanUy  disadvantage 
an  historic  user  group  and  is  even 
intended  solely  for  the  purpose  of 
meeting  social  needs.  It  certainly  stands 
to  establish  a  precedent  for  the  nation. 
In  other  words,  the  EA/RIR/IRFA 's 
findings  clearly  and  unambiguously 
demonstrate  that  the  IR/IU  program  is  a 
major  Federal  action  significanUy 
impacting  the  human  environment; 
therefore  NEPA  requires  the  preparation 
of  an  EIS. 

Response:  NMFS  has  determined  that 
Amendment  49  will  not  affect 
significanUy  the  quality  of  the  human 
environment.  Therefore,  the  preparation 
of  an  EIS  on  the  final  action  is  not 
required  under  section  102(2)(c)  of 
NEPA  or  CEQ's  implementing 
regulations.  This  finding  of  no 
significant  impact  is  contained  in  the 
EA/RIR/IRFA  for  Amendment  49. 
Nevertheless,  NMFS  is  currenUy 
preparing  a  broader  EIS  on  the 
groimdfish  fisheries  of  the  BSAI.  This 
EIS  will  consider  the  impacts  of  the 
current  groundfish  management  system 
including  the  IR/IU  program. 

Comment  7:  The  IRFA  was  flawed  in 
that  several  reasonable  traditional 
alternatives,  currenUy  used  by  NMFS 
and  the  State,  were  summarily  rejected 
without  discussion  by  the  Council  and 
were  not  analyzed  in  the  IRFA.  The 
RegiUatory  Flexibility  Act  (RFA) 
requires  a  description  of  "any 
significant  alternatives  .  .  .  which 
minimize  any  significant  economic 
impact"  (5  U.S.C.  603(c)).  The  IRFA 
doesn't  even  mention  an  industry 
proposal  to  exempt  immarketable 
undersize  fish  from  the  proposed  rule. 
Minimum  size  limits  are  currenUy  used 
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in  the  halibut,  crab,  herring,  and  salmon 
fisheries.  The  Council  has  refused  to 
consider  industry  proposals  to  only 
require  retention  of  fish  greater  than  1.0 
or  1.5  lb  citing  enforcement  concerns.  A 
minimum  size  standard  applied  to  the 
IR/IU  program  would  make  this  an 
effective  program  for  reducing  waste. 
The  EA/RIR/IRFA  itself  bases  its  cost/ 
benefit  calculations  on  a  set  of 
minimum  marketable  sizes.  Amendment 
49,  as  proposed,  should  not  be  approved 
by  NMFS.  but  should,  instead,  be . 
returned  to  the  Council  for  serious 
consideration  of  a  viable  alternative  to 
mitigate  the  impact  on  the  small  H&G 
catcher/processors.  The  fact  that,  in 
effect,  only  one  alternative  was 
considered  for  improved  retention  is  a 
serious  defect  in  the  analysis,  and  the 
fact  that  improved  retention  was 
considered  a  different  option  than 
improved  utilization  are  disturbing 
attempts  at  arguing  that  three  options 
were  considered  rather  than  one  option 
and  the  status  quo.  Because  the  option 
of  using  traditional  size  restrictions  is 
available,  this  alternative  should  be 
considered  as  viable  for  the  purposes  of 
analysis  even  if  the  Council  did  not 
intend  to  select  that  alternative. 

Response:  A  wide  variety  of 
alternatives  was  considered  during 
development  of  the  IR/IU  program. 
These  alternatives  were  analyzed  in  a 
series  of  Council  documents  beginning 
with  an  Implementation  Issues  Analysis 
dated  September  11, 1995.  These 
documents  were  incorporated  by 
reference  into  Uie  final  EA/RIR/FRFA. 
The  Council  considered  and  rejected 
minimum  size  limits  for  retention  of  IR/ 
lU  species  because  an  exemption 
allowing  the  discard  of  undersize  fish 
would  have  diluted  the  incentives  for 
vessel  operators  to  avoid  the  bycatch  of 
juvenile  fish  in  Uie  first  place.  See  also 
response  to  comment  12. 

"The  RFA  as  supplemented  contains 
the  required  discussion  of  alternative 
that  will  have  less  impact  on  small 
entities  and  the  reasons  such 
alternatives  were  rejected. 

Comment  8:  Much  of  the  "'full 
utilization"  achieved  by  shore-based 
plants  results  bom  the  production  of 
fishmeal.  The  Environmental  Protection 
Agency  (EPA)  has  stated  Uiat  shoreside 
poUock  fishmeal  processors  lead  the 
industry  in  terms  of  pollutant 
discharges.  In  contrast,  the  EPA  found 
that  discharges  of  seafood  wastes  to 
deeper  unimpounded  offshore  waters  by 
mobile  at-sea  processors  do  not  create 
the  same  kinds  of  problematic  waste 
piles  as  do  shore-based  processors  (U.S. 
EPA,  Response  to  Comments,  Seafood 
Processors  in  Alaska,  NPDES  General 
Permit  No.  AK-C52-0000  (1995)).  An 


IR/IU  program  that  allows  meal  to  meet 
the  increased  utilization  standard 
creates  a  pollution  concern.  Any  IR/IU 
program  should  be  designed  to  avoid  or 
minimize  rather  than  increase  the 
impact  of  processing  wastes  on  the 
ocean  ecosystem. 

Response:  The  potential 
environmental  degradation  resulting 
from  shore-based  groundfish  processing 
varies  on  a  case-by-case  basis  depending 
on  the  form  of  the  discharged  material 
and  the  location  of  the  discharge.  For 
this  reason,  the  EPA  no  longer  regulates 
shore-based  surimi  and  fisluneal 
processors  in  the  BSAI  under  the 
general  permit  cited  in  the  comment.  In 
general,  fishmeal  processing  transforms 
the  waste  stream  from  solid  to  liquid 
form,  which  may  have  greater  or  lesser 
impacts  on  the  environment  depending 
on  the  location  of  the  discharge.  In 
many  instances,  liquid  waste  from 
fishmeal  processing  may  have  less 
impact  on  the  environment  than  solid 
waste  because  it  disperses  more  rapidly. 
As  a  result,  the  EPA  now  regulates  each 
shore-based  surimi  and  fishmeal 
processor  under  a  separate  NPDES 
permit  which  establishes  limits  on  both 
solid  and  liquid  waste  discharges. 
Shore-based  processors  must  continue 
to  operate  under  the  terms  of  their 
NPDES  permits  once  the  IR/IU  program 
becomes  effective. 

Comment  9:  U  fishermen  are  reqtiired 
to  retain  and  market  juvenile,  diseased, 
or  damaged  fish,  the  reputation  of 
Alaska  seafood  products  on  the  world 
market  will  be  damaged. 

Response:  The  final  rule  does  not 
place  restrictions  on  types  of  products  a 
vessel  may  produce  from  IR/IU  species, 
nor  does  it  restrict  the  industry  to 
production  of  products  for  human 
consumption.  Small,  damaged,  or 
diseased  fish  may  be  processed  into 
fishmeal,  fish  oil,  minced  fish,  or  other 
products  not  intended  for  human 
consumption.  Operations  with  the 
capacity  to  produce  fishmeal  will  have 
litUe  difficulty  processing  fish  that  may 
not  be  fit  for  human  consumption. 
Operations  without  the  capacity  to 
produce  fishmeal  may  find  it  more 
difficult  to  handle  such  fish.  However, 
NMFS  does  not  expect  processors  to 
deliberately  undermine  the 
marketability  of  their  food  grade 
products  by  including  fish  that  may  be 
unsuitable  for  that  purpose.  NMFS 
expects  that  most  operators  will  comply 
with  the  IR/IU  program  by  developing  a 
range  of  products  and  use  below  food 
grade  fish  to  produce  products  not 
intended  for  human  consumption. 

Comment  JO;  Amendment  49  should 
allow  for  the  live  release  of  bycatch,  as 
encouraged  by  the  Magnuson-Stevens 


Act.  Vessel  operators  using  longline, 
pot,  and  jig  gear  have  the  ability  to  , 
carefully  release  bycatch.  While  pollock 
and  Pacific  cod  have  closed  swim 
bladders  and  may  not  survive  release, 
flatfish  have  open  swim  bladders  and 
wUl  survive. 

Response:  Longline,  pot,  and  jig 
vessels  do  not  encounter  bycatch  of  rock 
sole  and  yeUowfin  sole  in  quantities  ' 
sufficient  to  warrant  a  special 
exemption  for  those  gear  types.  NMFS 
catch  statistics  indicate  that  longline, 
pot,  and  jig  vessels  operating  in  the 
BSAI  encounter  only  negligible  amounts 
of  rock  sole  and  yellowfin  sole.  Longline 
bycatch  of  these  species  averages  0.0 
percent  for  rock  sole  and  0.2  percent  for 
yeUowfin  sole  as  a  percentage  of  total 
catch.  Bycatch  of  these  species  by  pot 
and  jig  vessels  is  virtually  uxueported. 
ConsequenUy,  a  full  retention 
requirement  for  rock  sole  and  yellowfin 
sole  is  expected  to  have  a  negligible 
effect  on  vessels  using  longline,  pot,  and 
jiggear. 

Comment  1 1 .  The  final  rule  should 
contain  exemptions  for  diseased, 
contaminated,  parasite-ridden,  or 
damaged  fish.  Contaminated,  diseased, 
parasite-ridden,  or  damaged  fish  are 
inevitably  encountered  in  the  course  of 
fishing  and  processing  activities. 
Retention  of  such  fish  is  in  conflict  with 
Food  and  Drug  Administration  (FDA) 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  requirements.  In  fact,  the 
HACCP  plans  drafted  by  many 
companies  actually  require  the  discard 
of  fillet  products  with  large  amounts  of 
parasites  in  them. 

Response:  NMFS  recognizes  that  some 
fish  may  enter  a  processing  facility  that 
may  be  below  food  grade  (see  response 
to  comment  9).  However,  the  final  rule 
does  not  limit  the  type  of  products  a 
processor  may  produce  from  its  retained 
catch,  nor  does  it  establish  a  minimum 
recovery  rate  for  each  fish.  The  15- 
percent  minimum  utilization  rate 
requirement  in  the  final  rule  applies  to 
a  vessel's  aggregate  production  from 
each  IR/IU  species  during  a  fishing  trip, 
rather  than  each  individual  fish.  Many 
processors  in  the  BSAI  currenUy  utilize 
damaged  and  parasite  ridden  fish  in  a 
variety  of  products  such  as  fishmeal, 
fish  oil,  minced  fish,  and  bait  that  are 
not  intended  for  human  consumption. 
Federal  HACCP  regulations  require 
processors  to  address  food  safety 
hazards  in  their  HACCP  plans. 
However,  nothing  in  the  HACCP 
regulations  requires  processors  to 
discard  fish  that  are  below  food  grade. 
Such  fish  may  be  utilized  in  a  variety 
of  non-food  products.  Seafood 
processors  that  currenUy  rely  on 
discarding  of  whole  fish  to  comply  with 
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HACCP  requirement  will  need  to 
modify  their  HACXIP  plans  to  comply 
with  the  provisions  of  the  IR/IU 
pr^ram. 

Ine  Council  and  NMFS  considered 
and  rejected  various  exemptions  for 
damaged  and  parasite-ridden  fish  for  a 
variety  of  reasons.  An  exemption 
allowing  discards  of  fish  that  are 
damaged  in  the  course  of  handling  and 
processing  could  undermine  the 
effectiveness  of  the  IR/IU  program  and 
render  it  unenforceable.  NMFS  believes 
that  such  an  exemption  would  provide 
an  incentive  for  pfrocessors  to 
deliberately  damage  quantities  of  IR/IU 
species  that  they  would  prefer  not  to 
retain  and  process  for  economic  reasons. 

NMFS  does  not  have  statistics  on  tiie 
percentage  of  fish  that  are  rendered 
unsuitable  for  food  products  as  a  result 
of  parasites.  Various  parasites  are 
commonly  encountered  in  BSAI 
groundfish  catches,  and  processors  have 
developed  various  techniques  fat 
parasite  removal  diuing  processing.  An 
exemption  that  would  allow  discarding 
of  fish  with  parasites  could  undermine 
the  effectiveness  of  the  IR/IU  program 
and  allow  wholesale  discards  of 
marketable  fish  because  some  form  of 
parasite  is  likely  to  be  encountered  in 
most  pollock  and  Pacific  cod. 

The  Council  and  NMFS  recognize  that 
retention  of  damaged  fish  may  pose  a 
problem  for  certain  sectors  of  the 
industry.  Processors  with  the  capacity  to 
produce  fishmeal  are  unlikely  to  be 
affected  because  damaged  and  parasite- 
ridden  fish  are  suitable  for  fishmeal 
processing.  Processors  without  fishmeal 
plants  may  find  it  more  difficult  to 
produce  marketable  products  from 
damaged  fish.  To  address  these 
concerns,  the  Council  voted  to  establish 
an  IR/IU  implementation  committee 
composed  of  representatives  from 
industry,  conservation  groups,  and 
management  agencies.  This  IR/IU 
implementation  committee  will  be 
charged  with  examining  problems  that 
surface  during  implementation  of  the 
IR/IU  program  and  providing  the 
Coimcil  and  NMFS  with 
recommendations  for  changes  and 
modifications  to  the  program  that  may 
prove  necessary.  NMFS  intends  to  work 
closely  with  the  Council  and  industry 
during  implementation  of  Amendment 
49  to  further  refine  aspects  of  the 
program  as  problems  become  apparent 
during  implementation. 

Comment  12:  The  proposed  IR/IU 
program  should  contain  exemptions  for 
undersize  fish.  Most  fish  processing 
equipment  is  limited  to  processing  fish 
wMiin  certain  size  ranges.  For 
technological  reasons,  some  processors 
may  be  unable  to  process  fish  that  fall 


outside  these  size  parameters.  A 
minimum  size  standard  would  increase 
the  net  economic  benefits  to  the  nation 
as  a  result  of  the  IR/IU  program  by  not 
imposing  costs  on  industry  to  process 
unmarketable  undersize  fish. 

Response:  Processors  with  fishmeal 
plants  will  have  no  difficulty  processing 
undersize  or  juvenile  fish.  However, 
NMFS  recognizes  that  processors 
without  fishmeal  plants  may  be  forced 
to  process  undersize  fish  into  products 
of  litUe  or  no  value,  such  as  whole 
frozen  fish.  During  early  development  of 
the  IR/IU  program,  the  Council 
considered  and  rejected  exemptions  for 
juvenile  fish  because  an  exemption 
allowing  the  discard  of  undersize  fish 
would  not  have  provided  vessel 
operators  an  incentive  to  avoid  the 
bycatch  of  juvenile  fish  in  the  first 
place.  The  intent  of  the  IR/IU  program 
is  to  provide  industry  with  incentives  to 
develop  more  selective  fishing 
techniques,  and  that  objective  is  also 
underscored  in  the  Magnuson-Stevens 
Act.  To  that  end,  NMFS  is  currentiy 
sponsoring  research  into  more  selective 
fishing  gear  such  as  larger  mesh 
codends  and  trawl  escape  panels,  and 
believes  that  fishing  selectivity  will 
improve  as  vessel  operators  endeavor  to 
avoid  bycatch  of  juvenile  fish.  To  the 
extent  that  vessel,  operators  are  able  to 
avoid  the  capture  of  juvenile  fish  in  the 
first  place,  the  impacts  of  the  full 
retention  requirement  will  be  reduced. 

Comment  13:  The  IR/IU  program 
should  not  require  the  retention  and 
utilization  of  previously-caught  fish 
which  may  be  brought  on  board  a  vessel 
through  fishing  or  retrieval  of  lost  gear. 
For  example,  last  year  a  vessel  retrieved 
a  codend  that  had  been  lost  in  a  pollock 
fishery  4  months  earlier.  The  codend 
was  still  full  of  pollock  (approximately 
80  mt).  The  fish  had  begun  to  putrefy 
and  the  gas  caused  the  codend  to  float 
to  the  surfoce.  The  vessel  that  retrieved 
the  codend  had  to  bring  the  fish  on 
board  to  dump  the  codend.  According  to 
the  proposed  rule,  that  vessel  would 
have  been  required  to  retain  all  pollock 
brought  on  board  the  vessel  without 
distinction  as  to  their  condition  or  the 
circumstances  involved.  During  the 
yellowfin  sole  fishery,  dead  yellowfin 
sole  commonly  are  caught  that  had  been 
previously  discarded  by  other  vessels. 
Under  the  IR/IU  program,  discard  of  IR/ 
lU  species  may  be  required  for  a  vessel 
to  comply  with  directed  fishing 
closures.  Vessels  should  not  be  required 
to  retain  and  utilize  dead  and  putrefying 
fish  that  were  previously  caught  and 
discarded  by  other  vessels. 

Response:  NMFS  agrees.  The  final 
rule  bias  been  modified  to  allow  for  the 
discard  of  previously  caught  fish.  Vessel 


operators  should  not  log  previously 
caught  fish  as  part  of  their  round-weight 
catch  of  an  IR/IU  species.  NMFS  daily 
fishing  logbooks  and  daily  ciunulative 
production  logbooks  already  provide 
discard  code  97  for  previously 
discarded  (decomposed)  fish  taken  with 
trawl  gear  in  current  fishing  efforts.  This 
code  also  should  be  used  when  logging 
discards  of  previously  caught  IR/IU 
species. 

Comment  14:  Since  the  purpose  of  the 
IR/IU  program  is  to  reduce  waste  in  the 
groundfish  fishery,  NMFS  should 
review  the  advisability  of  maintaining 
the  current  restrictions  on  the  amount  of 
pollock  roe  a  vessel  is  allowed  to  have 
on  board  at  any  point  in  time.  Those 
restrictions  were  adopted  as  an  indirect 
method  of  prohibiting  the  practice  of 
roe-stripping.  Although  well  intended, 
and  supported  by  industry  at  the  time 
they  were  initially  imposed,  the  current 
regulations  have  actually  resulted  in  the 
discarding  of  roe  during  time  p>eriods  of 
peak  roe  recovery.  Such  a  result  is 
incongruous  Ln  light  of  current  efforts  to 
reduce  waste  in  the  fishery— especially 
in  view  of  the  discarding  restrictions 
incorporated  in  Amendment  49.  NMFS 
should  reconsider  the  need  for  the  roe 
retention  limits  once  IR/IU  regulations 
go  into  effect  and,  if  possible,  increase 
the  amount  of  retainable  roe  so  as  to 
avoid  situations  where  vessels  are 
required  to  discard  the  most  valuable  of 
all  products  produced  by  the  pollock 
fishery. 

Response:  NMFS  agrees.  The  current 
regulations  governing  retention  of 
pollock  roe  were  adopted  by  NMFS  in 
1990  to  implement  Amendinent  13/19 
to  the  groundfish  fishery  management 
plans  for  the  BSAI  and  GOA. 
Amendment  13  to  the  BSAI  FMP  states: 

Roe-stripping  is  prohibited,  and  the 
Regional  Director  is  authorized  to  issue 
regulations  to  limit  this  practice  to  the 
maximum  extent  practicable.  It  is  the 
Council's  policy  that  the  pollock  harvest 
shall  be  utilized  to  the  maximum  extent 
possible  for  human  consumption. 

Among  the  options  considered  by  the 
Council  during  analysis  of  Amendments 
13/19  was  an  option  that  would  have 
required  full  utilization  of  pollock,  a 
more  restrictive  option  than  the 
prohibition  on  roe  stripping  that  was 
adopted  by  the  Council  at  that  time.  The 
IR/IU  program  established  by 
Amendment  49  in  effect  implements  the 
more  restrictive  roe-stripping 
prohibition  originally  rejected  by  the 
Coimcil  for  Amendment  13. 
ConsequenUy,  previously  adopted 
regulations  that  limit  roe-stripping 
through  maximimi  retainable 
percentages  may  be  redundant  and 
uimecessary.  For  that  reason,  NMFS 
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intends  to  work  with  the  Coimcil  and 
the  Council's  IR/IU  implementation 
committee  to  determine  if  existing 
limits  on  roe  retention  continue  to  serve 
a  purpose  after  implementation  of  the 
IR/IU  program. 

Comment  15:  The  IR/IU  program 
should  contain  a  provision  to  allow 
trawlers  to  bleed  codends  when 
necessary  for  vessel  safety.  On  occasion 
a  vessel  may  accidentally  harvest  more 
fish  than  can  be  safely  brought  on  board. 
Vessel  operators  should  not  be  faced 
with  either  bringing  the  fish  on  board 
and  risking  the  safety  of  the  entire  crew 
and  vessel,  or  violating  IR/IU 
regulations  by  discarding  the  portion  of 
the  catch  that  cannot  be  brou^t  on 
board  safely. 

Response:  The  Council's  IR/IU 
industry  committee  considered  and 
rejected  proposals  to  allow  codend 
bleeding.  The  IR/IU  committee  believed 
that  this  practice  should  stop,  and  that 
a  prohibition  on  bleeding  codends 
would  provide  an  incentive  for 
fishermen  to  fish  in  a  more  cautious 
maiuier  when  their  holds  are  near 
capacity.  In  addition,  many  catcher 
vessels  have  the  capacity  to  carry  excess 
catch  on  deck  safely,  although  fish 
retained  in  such  a  manner  (without 
refrigeration)  may  not  be  desired  by  the 
processor  to  which  they  are  delivering. 
NMFS  Enforcement  and  the  U.S.  Coast 
Guard  generally  are  not  in  a  position  to 
evaluate  whether  a  particular  instance 
of  discarding  was  motivated  by 
legitimate  safety  concerns  or  by 
economic  reasons.  Nevertheless,  should 
a  vessel  operator  believe  it  necessary  for 
the  safety  of  the  vessel  to  bleed  a 
codend,  the  amount  of  discards  should 
be  entered  into  the  vessel's  daily  fishing 
log  along  with  a  description  of  the 
extenuating  circtunstances.  NMFS  will 
review  such  instances  on  a  case-by-case 
basis  with  consideration  given  to  the 
extent  of  the  violation  and  possible 
mitigating  circumstances. 

Comment  16:  The  IR/IU  program 
should  provide  a  buffer  between 
maximum  retainable  bycatch  (MRB) 
percentages  under  the  directed  fishing 
standards  and  the  IR/IU  minimum 
retention  requirements.  Under  the 
proposed  rule,  the  combination  of  these 
two  standards  results  in  a  single  point 
(20  percent  for  pollock  and  Pacific  cod 
and  35  percent  for  rock  sole  and 
yellowfin  sole)  that  a  vessel  operator 
must  achieve  to  comply  with  both 
standards  simultaneously.  Without 
onboard  scales,  no  catcher  vessel  can 
retain  precisely  20  percent  of  an  IR/IU 
species.  This  is  true  for  both  vessels  that 
partially  sort  their  catch  on  board  and 
forthose  that  pump  fish  directly  into 
refrigerated  seawater.  This  situation  is 


an  untenable  position  for  a  catcher 
vessel  and  differs  greaUy  from  the 
situation  for  a  catcher/processor,  which 
may  meet  both  standards  by  monitoring 
the  number  of  cases  of  product  on  board 
and  maintaining  appropriate  ratios.  If 
MRB  requirements  take  precedence  over 
IR/IU  requirements  then  the  proposed 
rule  should  lower  the  retention  standard 
when  an  IR/IU  species  is  closed  to 
directed  fishing  to  provide  a  range  of  15 
to  20  percent  for  pollock  and  Pacific  cod 
and  25  to  35  percent  for  rock  sole  and 
yellov»rfin  sole  within  which  catcher 
vessels  could  retain  or  discard  IR/IU 
species  at  their  option. 

Response:  The  Council,  through  its 
IR/IU  industry  committee,  considered 
and  rejected  a  proposal  to  provide  a 
buffer  between  IR/IU  retention 
requirements  and  MRB  amounts.  The 
IR/IU  industry  committee 
recommended,  instead,  that  this  issue 
be  reexamined  once  the  program  is 
underway  and  that  possible  solutions 
could  be  developed  at  that  time  if 
necessary. 

When  an  IR/IU  species  is  closed  to 
directed  fishing,  the  IR/IU  program  does 
not  require  a  vessel  operator  to  retain 
exacUy  the  MRB  amount  for  that 
species.  Rather,  the  program  simply 
requires  the  retention  of  all  catch  of  that 
species  up  to  the  MRB  amount  in  effect 
for  that  species.  A  vessel  operator  who 
maintains  a  bycatch  rate  below  the  MRB 
percentage  in  effect  for  an  IR/IU  species 
will  avoid  the  difficult  scenario 
described  in  the  comment.  The 
avoidance  of  bycatch  is  an  underlying 
objective  of  the  Magnuson-Stevens  Act 
and  one  objective  of  the  IR/IU  program 
is  to  encourage  vessel  operators  to 
simply  avoid  the  harvest  of  IR/IU 
species  when  those  species  are  closed  to 
directed  fishing.  To  that  end,  NMFS  is 
actively  promoting  the  development  of 
more  selective  gear  technologies  and  is 
assisting  industry  efforts  to  identify  and 
avoid  areas  with  high  bycatch  rates. 
NMFS  believes  that  attempts  should 
first  be  made  to  avoid  excessive  bycatch 
of  IR/IU  species  closed  to  directed 
fishing  before  retention  standards  are 
relaxed  to  accommodate  discards  of 
such  bycatch. 

Comment  17:  The  15-percent 
minimum  utilization  rate  standard  in 
the  proposed  rule  depends  on  accurate 
estimates  of  a  vessel's  total  catch.  We 
are  concerned  that  measurement  error 
by  observers  in  the  calculation  of  total 
catch  of  each  IR/IU  species  may  make  a 
vessel  accountable  for  processing  more 
fish  than  it  actually  caught.  Due  to  the 
vagaries  of  species  composition 
sampling,  an  observer's  estimate  of  total 
catch  of  an  IR/IU  species  during  a 
specific  haul  may  differ  from  the 


vessel's  actual  catch  by  a  significant 
percentage.  Based  on  our  experience 
with  the  accuracy  of  species 
composition  sampling,  this  "phantom 
fish"  problem  could  occur  to  a 
significant  degree. 

Response:  NMFS  recognizes  the 
problems  associated  with  calculating 
the  total  catch  of  each  IR/IU  species  on 
a  haul-by-haul  basis.  However,  the  IR/IU 
program  does  not  depend  on  observer 
estimates  of  total  catch  of  each  IR/IU 
species  for  monitoring  and  enforcement 
of  the  15-percent  minimum  utilization 
rate.  Instead,  each  processor  is  required 
to  log  its  total  catch  weight  of  each  IR/ 
lU  species  on  a  haul-by-haul  basis. 
NMFS  logbooks  will  be  revised  to 
accommodate  collection  of  this  data. 
When  verifying  compliance  with  the  15- 
percent  minimum  utilization  rate,  a 
catcher/processor's  logged  round- wei^ 
catch  of  an  IR/IU  species  will  be 
compared  against  the  weight  of  products 
produced  hem  that  IR/IU  species. 

At  this  point.  NMFS  has  not 
established  specific  guidelines  or 
procedures  for  measurement  of  the 
round-weight  catch  of  IR/IU  species  on 
board  vessels.  Vessel  operators  are  free 
to  measure  their  round-weight  catch  of 
each  IR/IU  species  in  the  manner  they 
determine  to  be  most  appropriate  to 
their  circumstances.  When  observers  are 
present,  vessel  operators  are  free  to  use 
the  observer's  estimate  of  total  catch,  or 
they  may  independentiy  measure  the 
round-weight  catch  of  each  IR/IU 
species. 

NMFS  chose  not  to  base  monitoring 
and  enforcement  of  the  15-percent 
utilization  standard  on  observer 
estimates  of  round-weight  catch  because 
not  all  vessels  have  100-percent 
observer  coverage,  and  observers,  when 
present,  may  not  sample  every  haul.  If 
observer  estimates  were  used  to  monitor 
compliance  with  the  IR/IU  program, 
then  vessels  without  observer  coverage 
would,  in  effect,  be  exempt  from  the 
program.  Nevertheless,  NMFS  may  use 
observer  data  as  well  as  any  additional 
information  that  may  be  available  to 
verify  the  accuracy  of  a  vessel's  logged 
round-weight  catch  of  IR/IU  species. 
The  deliberate  under-logging  of  round- 
weight  catch  to  evade  minimum 
utilization  requirements  is  a  violation  of 
NMFS  recordkeeping  and  reporting 
requirements  and  would  be  subject  to 
enforcement  action. 

Comment  18:  As  indicated  in  the  EAJ 
RIR/IRFA,  implementation  of  the  IR/IU 
program  requires  parallel  State  of 
Alaska  (State)  regulations  for  onshore 
processors.  In  the  absence  of  parallel 
State  regulations,  catcher  vessels  will  be 
placed  in  an  untenable  position  if 
onshore  processors  refuse  to  accept  their 
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catch  and  Federal  regulations  prohibit 
them  bom  discarding  at  sea.  Therefore, 
implementation  of  the  IR/IU  program 
should  be  delayed  until  State  IR/IU 
regulations  are  in  place. 

Response:  The  State  is  currently 
developing  a  parallel  IR/IU  program  that 
would  establish  retention  and 
utilization  requirements  for  onshore 
processors,  and  require  onshore 
processors  to  accept  deliveries  of  IR/IU 
species.  The  Alaska  Department  of  Fish 
and  Game  (ADFftG)  has  indicated  that 
under  existing  State  statutes  that 
prohibit  roe  stripping  and  waste  of 
pollock,  the  State  has  authority  to 
implement  IR/IU  regulations  to  govern 
onshore  processing  of  pollock.  ADFftG 
has  indicated  that  the  State  is 
proceeding  with  implementation  of  UU 
lU  regulations  to  govern  onshore 
processing  of  pollock  that  would  be 
effective  January  3.  1998.  However, 
ADF&G  has  indicated  that  parallel  IR/IU 
regulations  to  govern  onshore 
processing  of  Pacific  cod  may  not  be  in 
place  until  mid-1998  becaiise  a  statutory 
change  is  necessary  before  the  State  can 
regulate  onshore  processing  of  Pacific 
cod. 

At  the  September  1997  Council 
meeting,  NMFS  met  with 
representatives  for  catcher  vessel 
operators  and  concluded  that  parallel 
State  regulations  for  pollock  will 
address  the  concerns  of  the  catcher 
vessel  fleet  on  an  interim  basis  provided 
the  State  also  proceeds  with  parallel 
State  regulations  for  Pacific  cod.  Catcher 
vessel  operators  are  most  concerned 
about  being  able  to  deliver  pollock 
bycatch  to  processors  that  have  not 
traditionally  processed  pollock  in  the 
past.  Catcher  vessel  operators  indicate 
that  they  are  much  less  concerned  about 
finding  onshore  markets  for  Pacific  cod. 

Comment  19:  The  EA/RIR/IRFA 
clearly  concludes  that  adoption  of 
parallel  IR/IU  regulations  by  the  State  is 
critical  to  the  success  of  the  program. 
The  State,  acting  through  the 
Commissioner  of  Fish  and  Game, 
recently  argued  in  Alaska  Superior 
Court  that  regulations  allowing  the  roe 
stripping  of  salmon  and  discard  of  100 
percent  of  the  salmon  carcasses  were 
legal  under  the  Alaska  anti-waste  statute 
(Callaghan  v.  Alaska.  No.  3AN-96-8963 
Civ.,  Slip  Op.  (3d  Super.  Ct.  Alaska  July 
14. 1997)).  In  QiJlaghan,  the  State 
Attorney  General  jiistified  the  discard  of 
salmon  citing  the  Commissioner  of  Fish 
and  Game's  finding  that  harvestera 
"might  not  harvest  these  salmon 
because  of  lack  of  markets."  In  finding 
for  the  State,  the  Court  relied  in  part  on 
a  finding  by  the  Commissioner  of  Fish 
and  Game  that  "catching  emd  processing 
the  entire  fish  would  result  in  a 


financial  loss  "  (Id.  at  8).  In  short,  the 
State  prevailed  arguing  that  (1)  it  is  not 
waste  to  discard  unmarketable  fish,  and 
(2)  ADF&G  and  the  State  Attorney 
General  are  justified  in  not  enforcing  the 
State  of  Alaska  anti-waste  laws.  We 
believe,  therefore,  that  NMFS  cannot 
reasonably  conclude  that  the  State  of 
Alaska  will  implement  or  enforce 
parallel  IR/IU  regulations  for  onshore 
processors.  Without  implementation 
and  enforcement  of  parallel  State 
regtdations,  the  IR/IU  program  should 
be  disapproved. 

Response:  See  response  to  comment 
18.  Throughout  Council  development  of 
the  IR/IU  program,  the  State  has 
expressed  its  intent  to  promulgate 
parallel  IR/IU  regulations  for  onshore 
processors.  The  State  was  a  principal 
proponent  of  the  IR/IU  program 
throughout  the  Council  process,  and 
NMFS  has  no  reason  to  believe  that  the 
State  will  fail  to  follow  through  with  its 
commitment  to  implement  parallel  IR/ 
lU  regulations  for  onshore  processors. 

Comment  20:  NMFS'  ability  to 
determine  if  the  pro{>o8ed  IR/IU 
program  satisfies  the  law  and  meets  tlie 
intent  of  the  Council  depends  on  its 
ability  to  monitor  and  measure  the 
extent  to  which  vessels  avoid  bycatch. 
However,  the  proposed  program 
includes  no  such  monitoring 
mechanism.  In  fact,  throughout  the 
proposed  amendment,  and  also  the 
proposed  rule,  limitations  and 
difficulties  associated  with  monitoring, 
enforcement,  and  compliance  with  the 
program  are  prominent.  There  is  no 
explicit  discussion  of  a  monitoring 
system  geared  to  assess  the  efficacy  of 
the  program.  Further,  at  the  June  1997 
Council  meeting,  representatives  of 
NMFS  recognized  that  the  program  does 
not  include  suitable  methods  by  which 
to  measure  its  success  in  meeting  stated 
intent  or  satisfying  legal  requirements. 

This  lack  of  a  monitoring  program  is 
directly  counter  to  the  draft  regulations 
NMFS  will  soon  propose  to  help 
Councils  implement  bycatch  reduction 
requirements.  The  proposed  revisions  to 
the  guidelines  for  Magnuson-Stevens 
Act  national  standards  include  the 
following  section  for  bycatch  reduction 
requirements: 

Implementation  and  monitor  selected 
[bycatch  reduction}  management  measures. 
Efliects  of  implemented  measures  should  be 
evaluated  routinely.  Monitoring  systems 
should  be  established  prior  to  Rshing  under 
the  selected  management  measures.  Where 
applicable,  implementation  plans  should  be 
developed  and  coordinated  with  industry 
and  other  concerned  organizatioos  to  identify 
opportimities  for  coopterative  data  collection, 
coordinating  data  management  for  coat 
efficiency  and  avoidance  of  duplicate  effort. 


Response:  Monitoring  and  evaluation 
of  the  IR/IU  program  will  be 
accomplished  primarily  through  the  use 
of  existing  sources  of  data  on  the  catch, 
retention,  and  utilization  of  IR/IU 
species  in  the  BSAI.  The  groundfish 
fisheries  of  the  BSAI  are  among  the  most 
extensively  monitored  fisheries  in  the 
United  States  and  are  subject  to  the 
most  extensive  ot)server  coverage 
requirements  of  any  fishery  in  die 
United  States.  NMFS's  groundfish 
monitoring  program  gathera  data  from  a 
variety  of  sources  including  observer 
reports,  industry-submitted  weekly 
production  reports,  NMFS  daily  fishing 
logbooks,  and  ADF&G  fish  tickets.  These 
data  sources  will  enable  NMFS  to  assess 
the  effectiveness  of  the  IR/IU  program 
on  a  fleet-wide  basis.  Where  necessary, 
existing  data  collection  programs  are 
being  adjusted  to  accommodate  the 
collection  of  data  necessary  for 
monitoring  the  ER/IU  program.  For 
example,  NMFS  catcher  vessel  daily 
fishing  logbook,  catcher/processor  daily 
fishing  logbook  and  motherahip 
ciunulative  production  logbooks  are 
being  revised  to  accommodate  the 
collection  of  roimd-weight  catch  data 
for  IR/IU  species  on  a  haul-by-haul 
basis. 

Changes  From  the  Propoeed  Rule 

Four  changes  were  made  from  the 
proposed  rule  in  response  to  comments: 

1.  A  provision  was  added  at 

§  679.27(h)  to  allow  for  \he  discard  of 
previously  caught  fish. 

2.  The  prohibition  on  discard  of 
products  from  IR/IU  species  at 

§  679.27(e)  was  revised  to  allow  the 
discard  of  products  when  necessary  to 
comply  with  a  directed  fishing  cIosiub. 

3.  The  definition  of  "fishing  trip"  at 
§  679.2  was  revised  to  specify  that  it 
applies  to  the  IR/IU  program  as  well  as 
to  directed  fishing  closures. 

4.  The  proposed  rule  contained 
separate  utilization  requirements  based 
on  a  fishing  trip  for  catcher/processors 
and  a  reporting  week  for  motherships. 
In  the  final  rule,  these  were  combined 
into  a  single  utilization  standard  based 
on  a  fishing  trip  for  both  catcher/ 
processors  and  motherahips. 

Summary  of  the  Final  Role  and  Guide 
to  Compliance 

The  folloMring  section  in  question- 
and-answer  format  describes  and 
summarizes  the  requirements  of  the 
final  rule  and  is  intended  to  serve  as  a 
compliance  guide  for  vessel  owners  and 
operators. 
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Who  Must  Comply  With  IR/IU 
Regulations? 

If  you  own  or  operate  a  vessel  fishing 
for  groimdfish  in  the  BSAI  or  processing 
groimdfish  harvested  in  the  BSAI.  you 
must  comply  with  the  IR/IU  regulations 
regardless  of  your  vessel's  size,  gear 
type,  or  target  fishery.  Because  the 
Magnuson-Stevens  Act  does  not 
authorize  NMFS  to  regulate  onshore 
processing  of  fish,  these  requirements 
do  not  apply  to  onshore  processors. 
Parallel  regulations  to  extend  IR/IU 
requirements  to  onshore  processors  will 
be  issued  by  the  State  of  Alaska. 

Which  Species  Must  Be  Retained? 

The  IR/IU  program  defines  four 
groundfish  species  as  IR/IU  species: 
pollock.  Pacific  cod.  rock  sole,  and 
yellowfin  sole.  Retention  and  utilization 
requirements  apply  to  pollock  and 
Pacific  cod  begiiming  January  3.  1998. 
The  requirements  will  apply  to  rock  sole 
and  yellowfin  sole  begiiming  January  1. 
2003.  The  purpose  of  the  5-year  delay 
for  rock  sole  and  yellowfin  sole  is  to 
provide  industry  with  sufficient  time  to 
develop  more  selective  fishing 
techniques  and/or  markets  for  these 
fish. 

What  Are  the  Retention  Requirements 
for  Catcher  Vessels  When  Directed 
Fishing  Is  Open? 

The  retention  requirements  for  all 
vessels  are  set  out  in  table  format  at 
§  679.27(c)(2).  If  you  own  or  operate  a 
catcher  vessel,  and  directed  fishing  for 
an  IR/IU  species  is  open,  you  must 
retain  all  fish  of  that  species  brought  on 
board  yoiu'  vessel  until  the  fish  are 
lawfully  transferred  or  sold  to  an 
authorized  party  such  as  a  processor 
operating  with  a  Federal  processor 
permit.  'This  requirement  applies  to  all 
IR/IU  species  you  have  caught  as  well 
as  all  IR/IU  species  you  have  received 
via  transfer  from  another  vessel. 

What  Are  the  Retention  Requirements 
for  Catcher  Vessels  When  Directed 
Fishing  Is  Closed? 

If  you  own  or  operate  a  catcher  vessel 
and  an  IR/IU  species  is  closed  to 
directed  fishing,  you  must  retain  all  fish 
of  that  species  up  to  the  MRB  amount 
in  effect  for  that  species.  If  your  catch 
of  an  IR/IU  species  exceeds  the  MRB 
amount  in  effect  for  that  species,  your 
catch  in  excess  of  the  MRB  amount  must 
be  discarded.  Because  the  MRB  amount 
for  a  vessel  is  a  running  total  based  on 
the  retained  catch  of  species  open  to 
directed  fishing,  you  may  find  it 
necessary  to  discard  excess  bycatch  of 
an  IR/IU  species  during  the  early  part  of 
a  fishing  trip  and  may  not  subsequentiy 
encounter  any  additional  bycatch  of  that 


IR/IU  species  during  the  fishing  trip.  In 
such  an  instance,  you  would  be  in 
compliance  with  the  IR/IU  program 
even  though  the  percentage  of  that  IR/ 
lU  species  in  your  delivery  may  be 
below  the  MRB  and  you  discarded  catch 
of  that  species  earlier  in  the  fishing  trip. 

The  simplest  way  to  simultaneously 
comply  with  directed  fishing  closures 
and  the  IR/IU  retention  requirements  is 
to  avoid  excessive  bycatch  of  IR/IU 
species  that  are  closed  to  directed 
fishing.  If  you  catch  less  than  the  MRB 
percentage  for  an  IR/IU  species,  you 
simply  retain  your  entire  catch  of  that 
species  and  avoid  the  difficulty 
associated  with  calculating  how  much 
fish  to  discard.  While  NMFS  encourages 
vessel  operatora  to  avoid  bycatch  of  IR/ 
lU  species  that  are  closed  to  directed 
fishing,  at  times  avoidance  may  be 
difficult.  Vessel  operators  who 
frequentiy  exceed  the  MRB  amoimt  in 
effect  for  an  IR/IU  si}ecies  are 
encouraged  to  develop  appropriate 
catch  measurement  techniques,  such  as 
measured  fish-hold  volumes  or  on-board 
scales.  At  this  point.  NMFS  has  not 
established  standards  for  measurement 
of  catch  on  catcher  vessels  and  intends 
to  seek  input  from  industry  on 
appropriate  and  cost-effective 
measurement  techniques. 

What  Are  the  Retention  Requirements 
for  Catcher/Processors  When  Directed 
Fishing  Is  Open? 

If  you  own  or  operate  a  catcher/ 
processor  and  directed  fishing  for  an  IR/ 
lU  species  is  open,  you  must  retain  a 
primary  product  firom  all  fish  of  that 
species  brought  on  board  your  vessel 
until  such  products  are  lawfully 
transferred  to  an  authorized  party.  This 
includes  all  fish  you  have  caught  as  well 
as  all  fish  you  have  received  via  transfer 
from  another  vessel.  You  may  use  any 
primary  product,  except  roe.  to  meet 
this  minimum  retention  requirement. 
The  IR/IU  program  does  not  limit  or 
define  the  types  of  primary  products 
that  must  be  produced  from  each  IR/IU 
species,  provided  that  all  primary  and 
ancillary  products  are  logged  in  your 
daily  cumulative  production  logbook 
(DCPL).  In  addition,  whole  fish  may  be 
considered  a  product  for  the  purpose  of 
this  program  provided  that  they  are 
logged  as  whole  fish  in  your  DCPL. 

What  Are  the  Retention  Requirements 
for  Catcher/Processors  When  Directed 
Fishing  Is  Closed? 

If  you  own  or  operate  a  catcher/ 
processor  and  an  IR/IU  species  is  closed 
to  directed  fishing,  you  must  retain  a 
primary  product  from  all  fish  of  that 
species  brought  on  board  your  vessel  up 
to  the  point  that  the  roimd-weight 


equivalent  of  primary  products  from 
that  species  equals  the  MRB  amoimt  for 
that  species.  The  simplest  way  to  meet 
this  requirement  is  to  avoid  bycatch  of 
an  IR/IU  species  that  is  closed  to 
directed  fishing  so  that  your  production 
from  that  species  does  not  approach  the 
MRB  percentage  in  effect  for  that 
species. 

To  monitor  your  vessel's  compliance, 
you  must  track,  on  a  running  basis,  both 
the  round-weight  equivalent  of  primary 
products  from  your  basis  species,  i.e.. 
those  species  open  to  directed  fishing, 
and  the  round-weight  equivalent  of  your 
primary  products  from  the  IR/IU  species 
closed  to  directed  fishing.  As  long  as  the 
round-weight  equivalent  of  your 
primary  products  from  the  IR/IU  species 
closed  to  directed  fishing  is  at  or  below 
the  MRB  amount  in  effect  for  that 
species,  you  must  retain  a  primary 
product  from  all  catch  of  that  species.  If 
during  the  course  of  a  fishing  trip  you 
find  that  you  have  exceeded  the  MRB 
amount  for  an  IR/IU  species,  you  are 
permitted  to  discard  product  from  that 
species,  if  necessary,  to  bring  your 
operation  into  compliance  widi  the 
directed  fishing  closure.  This  is  the  only 
instance  in  which  you  are  permitted  to 
discard  products  from  IR/IU  species. 

What  Is  the  Definition  of  a  Fishing 
Trip? 

The  definition  of  a  fishing  trip  used 
to  monitor  compliance  with  the  IR/IU 
program  is  the  same  definition  of  a 
fishing  trip  currentiy  used  to  monitor 
compliance  with  directed  fishing 
closiu^s.  You  are  engaged  in  a  fishing 
trip  from  the  time  you  begin  or  resume 
harvesting,  receiving,  or  processing 
groundfish  in  an  area  until:  (1)  You 
offload  or  transfer  all  fish  or  fish 
product  from  your  vessel;  (2)  you  enter 
or  leave  an  area  where  a  different 
directed  fishing  prohibition  applies;  or 
(3)  you  come  to  die  end  of  a  weekly 
reporting  period,  whichever  comes  first. 
This  definition  of  fishing  trip  applies  to 
catcher  vessels,  catcher  processors,  and 
motherships. 

What  Are  the  Retention  Requiremrats 
for  Motherships? 

The  retention  requirements  for 
motherships  and  catcher/processors  are 
identical.  No  distinction  is  made 
between  IR/IU  species  that  you  have 
caught  and  IR/IU  species  you  have 
received  through  transfer  or  delivery 
from  another  vessel. 

Under  What  Circumstances  May  IR/IU 
Species  Be  Released  Before  Tlu^  Are 
Brought  on  Board? 

The  intentional  discard  of  IR/IU 
species  prior  to  bringing  them  on  board 
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your  vessel,  such  as  bleeding  codends  or 
shaking  fish  off  longlLnes,  is  prohibited. 
However.  NMFS  recognizes  that  some 
escapement  of  fish  from  fishing  gear 
does  occur  in  the  course  of  fishing 
operations.  Therefore,  incidental 
escapement  of  IR/IU  species,  such  as 
fish  squeezing  through  mesh  or 
accidently  dropping  off  longlines,  will 
not  be  considered  a  violation  unless  the 
escapement  is  intentionally  caused  by 
action  of  the  vessel  operator  or  crew. 

What  if  I  Must  Bleed  a  Codend  for  the 
Saiety  of  My  Vessel? 

The  IR/IU  program  contains  no 
exemption  to  allow  the  bleeding  of 
codends  for  safety  reasons.  NMFS  urges 
vessel  operators  to  fish  in  a  cautious 
manner  when  their  fish  holds  are  near 
capacity  to  avoid  catching  more  fish 
than  can  be  retained  safely.  If  you 
believe  that  circumstances  require  you 
to  bleed  a  codend  or  otherwise  discard 
IR/IU  species  for  the  safety  of  your 
vessel,  you  must  log  the  amount  of 
discard  in  your  daily  fishing  logbook 
(DFL)  and  describe  the  circumstances 
surrounding  the  incident.  Failure  to  log 
such  an  incident  is  a  violation  of  NMFS 
recordkeeping  and  reporting 
requirements.  NMFS  will  review  such 
incidents  on  a  case-by-case  basis  with 
consideration  given  to  the  extent  of  the 
violation  and  possible  mitigating 
circumstances. 

Must  I  Retain  Bycatch  of  Decomposed 
Fish  Previously  Discarded  by  Other 
Operations? 

You  may  discard  any  bycatch  of 
previously  discarded  fish.  When  you 
encounter  such  fish,  they  should  not  be 
recorded  in  your  logbook  as  part  of  your 
round-weight  catch  of  an  IR/IU  species. 
Discards  of  previously  discarded  fish 
should  be  logged  using  discard  code  97, 
which  is  for  discards  of  previously 
discarded,  i.e.,  decomposed,  fish  taken 
with  trawl  gear  in  current  fishing  efforts. 

May  I  Discard  Any  Products  Produced 
From  IR/IU  Species? 

Discard  of  retained  products  bom  an 
IR/IU  species  is  prohibited  imless 
discarding  of  product  is  necessary  to 
comply  with  a  directed  fishing  closure. 

May  I  Discard  Fish  or  Products 
Transferred  From  Another  Vessel? 

The  retention  requirements  of  the  TRJ 
lU  program  apply  to  all  fish  brought  on 
bosird  your  vessel,  regardless  of  whether 
they  were  harvested  by  yoiu'  vessel  or 
transferred  from  another  vessel.  You  are 
prohibited  from  discarding  any  products 
produced  firom  IR/IU  species  that  were 
transferred  to  you  from  another  vessel. 


May  I  Use  IR/IU  Species  as  Bait? 

IR/IU  species  may  be  used  as  bait 
provided  the  bait  is  physically  attached 
to  authorized  fishing  gear  when 
deployed.  Dumping  IR/IU  species  as 
loose  bait  (e.g.,  chumming)  is 
prohibited. 

How  Is  the  15-Percent  Minimum 
Utilization  Rate  Calculated  When 
Directed  Fishing  Is  Open? 

If  directed  fishing  for  an  IR/IU  species 
is  open,  your  total  weight  of  retained  or 
lawfully  transferred  products  produced 
from  IR/IU  species  harvested  or  received 
by  your  vessel  during  a  fishing  trip  must 
equal  or  exceed  15-percent  of  your 
round-weight  catch  of  that  species 
during  the  same  fishing  trip. 

How  Is  the  13-Percent  Minimum 
Utilization  Rate  Calculated  When 
Directed  Fishing  Is  Closed? 

When  directed  fishing  for  an  IR/IU 
species  is  closed,  your  total  weight  of 
retained  or  lawfully  transferred 
products  produced  from  IR/IU  species 
harvested  or  received  by  your  vessel 
diuing  a  fishing  trip  must  equal  or 
exceed  either  15-percent  of  the  MRB 
amount  in  effect  for  that  species  or  15- 
percent  of  the  round-weight  catch  of 
that  species,  whichever  is  lower.  You 
are  only  required  to  utilize  those  fish 
that  you  are  required  to  retain  under  the 
retention  requirements  of  the  IR/IU 
program.  For  example,  if  you  have 
minimal  bycatch  of  an  IR/IU  species 
closed  to  directed  fishing  (below  the 
MRB  amount),  your  total  weight  of 
retained  products  must  equal  or  exceed 
15-percent  of  your  round-weight  catch 
of  that  species.  If  your  bycatch  of  an  IR/ 
lU  species  closed  to  directed  fishing  is 
high  enough  that  you  are  forced  to 
discard  a  portion  of  your  catch  to  avoid 
exceeding  the  MRB  amount,  the  15- 
percent  utilization  rate  would  be 
applied  against  the  MRB  amount  and 
not  against  your  total  catch  of  that 
species  prior  to  discarding.  You  must 
simultaneously  comply  with  both  the 
retention  and  utilization  requirements 
of  the  IR/IU  program.  Compliance  with 
one  standard  in  the  absence  of  the  other 
would  be  a  violation. 

How  Do  Utilization  Requirements  Di£Eer 
Betwreen  Catcher/Processors  and 
Motherships? 

The  only  difference  between  the 
utilization  requirements  for  catcher/ 
processors  and  motherships  is  that  the 
15-percent  minimum  utilization  rate  is 
applied  during  the  course  of  a  fishing 
trip  for  catcher/processors  and  during 
the  course  of  a  reporting  week  for 
motherships.  For  the  purpose  of  the  IR/ 
lU  program,  NMFS  has  defined  the  term 


"fishing  trip",  in  the  same  manner  as  it 
is  defined  for  the  purpose  of  monitoring 
directed  fishing  closures. 

How  Do  I  Calculate  My  Round-Weight 
Catch  of  IR/IU  Species? 

If  you  operate  a  catcher  vessel  or 
catcher  processor,  you  must  record  the 
round-weight  catch  of  all  IR/IU  species 
on  a  haul-by-haul  basis.  If  you  operate 
a  mothership,  you  must  record  the 
roimd  weight  of  all  IR/IU  species 
received  on  a  delivery-by-delivery  basis. 
If  you  have  an  observer  aboard  your 
vessel,  you  are  free  to  use  the  observer's 
estimates  of  round-weight  catch  of  each 
IR/IU  species,  but  you  are  not  required 
to  do  so.  At  this  point,  NMFS  has  not 
established  specific  guidelines  or 
procedures  for  measurement  of  the 
round-weight  catch  of  IR/IU  species  on 
board  vessels.  Vessel  operators  are  fi-ee 
to  measure  their  round-weight  catch  of 
each  IR/IU  species  in  the  maimer  they 
determine  to  be  most  appropriate  to 
their  circumstances.  However,  NMFS 
may  verify  the  accuracy  of  a  vessel's 
reported  round-weight  catch  of  IR/IU 
species  by  comparison  to  observer  data 
and  by  any  other  means  that  may  be 
available.  Deliberate  under-logging  of 
the  round-weight  catch  of  an  IR/IU 
species  is  a  violation  of  NMFS 
recordkeeping  and  reporting 
requirements  and  is  subject  to 
enforcement  action. 

What  Changes  to  Recordkeeping  and 
Reporting  Requirements  Are  Included 
in  the  IR/IU  Program? 

This  final  rule  includes  changes  to 
existing  recordkeeping  requirements  to 
aid  the  monitoring  and  enforcement  of 
the  IR/IU  program.  Beginning  January  3, 
1998,  all  catcher  vessels  and  catcher/ 
processors  that  are  currently  required  to 
maintain  NMFS  logbooks  are  required  to 
log  the  round-weight  catch  of  pollock 
and  Pacific  cod  in  the  NMFS  catcher 
vessel  DFL  or  catcher/processor  DCPL 
on  a  haul-by-haul  or  set-by-set  basis. 
Motherships  are  required  to  log  the 
receipt  round  weight  of  pollock  and 
Pacific  cod  in  the  mothership  DCPL  on 
a  delivery-by-delivery  basis.  Beginning 
January  1.  2003,  this  requirement  will 
extend  to  rock  sole  and  yellowfin  sole. 
These  changes  are  necessary  to  provide 
vessel  operators  and  enforcement  agents 
with  round-weight  information  for  each 
IR/IU  species  in  order  to  monitor 
compliance  with  the  IR/IU  program. 

Additional  Technical  Changes  to 
Existing  Regulations 

The  definition  of  "fishing  trip"  at 
§  679.2  is  revised  to  specify  that  it 
applies  to  the  IR/IU  program  as  well  as 
to  directed  fishing  closures.  This  change 
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is  necessary  to  clarify  the  meaning  of 
the  term  "fishing  trip"  as  it  applies  to 
the  IR/IU  program. 

The  definition  of  "round  weight  or 
round-weight  equivalent"  at  §679.2  is 
revised  by  restricting  the  definition  to 
"roimd-weight  equivalent".  The  term 
"round  wei^t"  is  already  defined  by 
NMFS  in  regulations  appearing  at  50 
CFR  pari  600  and  does  not  need  to  be 
re-defined  in  regulations  at  §  679.2. 

The  prohibition  on  discard  of  pollock 
product  at  §679.20(g)(5)(ii)  is  revised  to 
allow  the  discard  of  product  when 
necessary  to  comply  with  a  directed 
fishing  closure.  This  change  is  necessary 
to  prevent  a  conflict  with  the 
regulations  at  §679.20(1)  that  implement 
the  IR/IU  program. 

Regulations  at  §  679.50  (c)  and  (d), 
which  specify  observer  coverage 
requirements  for  motherships  based  on 
"round  weight  or  round-weight 
equivalent"  of  groundfish  processed,  are 
revised  by  removing  the  term  "round 
weight"  Observer  coverage 
requirements  for  motherships  during  a 
calendar  month  would  be  based  only  on 
the  round-weight  equivalent  of 
groundfish  processed.  This  change  is 
necessary  because  the  terms  "roimd 
weight"  and  "round-weight  equivalent" 
would  no  longer  be  synonymous  under 
the  final  rule. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  Amendment  49 
is  necessary  for  the  conservation  and 
management  of  the  groundfish  fishery  of 
the  BSAI  and  that  it  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  rule  contains  a  coUection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget,  OMB  Control  Number 
0648-0213. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  &ilure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

Public  comment  is  sought  regarding: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  the  accuracy  of  the  burden 
estimate;  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 


collection  techniques  or  other  forms  of 
information  technology. 

An  RIR  was  prepared  for  this  final 
rule  that  describes  the  management 
background,  the  purpose  and  need  for 
action,  the  management  action 
alternatives,  and  the  social  impacts  of 
the  alternatives.  The  RIR  also  estimates 
the  total  number  of  small  entities 
affected  by  this  action  and  analyzes  the 
economic  impact  on  those  small 
entities. 

An  FRFA  has  been  prepared  for  this 
action  and  consists  of  the  EA/RIR/FRFA 
and  the  preambles  to  the  proposed  and 
final  rules  implementing  this  action. 
The  analysis  examines  ^e  economic 
effects  of  this  final  rule  by  fishery  and 
gear  type  and  makes  the  following 
conclusions:  (1)  The  economic  effects  of 
the  final  rule  on  vessels  using  longline, 
jig,  and  pot  gear  would  not  be 
significant;  (2)  the  economic  effects  of 
the  final  rule  on  trawl  catcher  vessels 
and  shore-based  processors  would  not 
be  significant;  and  (3)  the  economic 
effects  of  the  final  rule  on  trawl  catcher/ 
processor  operations  may  or  may  not  be 
significant  depending  upon  the  fishery 
as  well  as  the  size  and  processing 
capacity  of  the  vessel  in  question. 

Under  the  category  of  trawl  catcher/ 
processors,  the  economic  effects  on 
vessels  participating  in  the  pollock, 
sablefish,  Greenland  turbot,  rockfish, 
and  Atka  mackerel  fisheries  would  not 
be  significant.  However,  the  economic 
effects  on  vessels  participating  in  the 
Pacific  cod,  rock  sole,  yellowfin  sole, 
flathead  sole  and  "other"  flatfish  fishery 
would  be  significant.  The  reason  is  that 
the  bycatch  of  IR/IU  species  in  these 
fisheries  is  substantial.  The  quantity  of 
additional  retained  catch  that  operators 
in  these  fisheries  would  be  required  to 
handle  under  the  final  rule  would 
impose  significant  operational  costs  on 
these  fisheries,  taken  as  a  whole.  This  is 
especially  true  for  products  for  which 
markets  are  limited  or  undeveloped 
(e.g.,  small  Pacific  cod,  male  rock  sole, 
and  H&G  pollock).  Current  prices  for 
these  products  may  be  insufficient  to 
cover  the  costs  of  their  production. 

In  general,  the  impacts  on  any 
individual  factory  trawler  operation 
would  vary  inversely  with  the  size  and 
configuration  of  the  vessel,  hold 
capacity,  processing  capability,  markets 
and  market  access,  as  well  as  the 
specific  composition  and  share  of  the 
total  catch  of  the  four  IR/IU  species.  The 
burden  would  tend  to  fall  most  heavily 
upon  the  smallest,  least  diversified 
operations  among  the  current  fleet.  In 
addition,  the  groundfish  vessel 
moratorium,  proposed  license  limitation 
program,  and  U.S.  Coast  Guard  load-line 
requirements  severely  limit 


reconstruction  to  increase  vessel  size 
and/or  processing  capacity.  These 
restrictions  are  expected  to  further  limit 
the  ability  of  smaller  catcher/processors 
to  adapt  to  the  proposed  IR/IU  program. 

NMFS  data  indicate  that  in  1995,  44 
at-sea  processors  participated  in  the 
BSAI  Pacific  cod  trawl  fishery  (4 
motherships  and  40  catcher/processors); 
38  at-sea  processors  participated  in  the 
BSAI  rock  sole  fishery  (2  motherships 
and  36  catcher/processors);  48  at-sea 
processors  participated  in  the  BSAI 
yellowfin  sole  fishery  (4  motherships 
and  44  catcher/ processors);  19  catcher/ 
processors  participated  in  the  flathead 
sole  fishery;,and  23  at-sea  processors 
participated  in  the  'other  "  flatfish 
fishery  (1  mothership  and  22  catcher/ 
processors). 

In  selecting  its  preferred  alternative 
for  Amendment  49,  the  Council 
minimized  the  economic  impact  of  the 
IR/IU  program  on  small  entities  in  a  "* 

variety  of  ways.  First,  the  Council 
adopted  5-year  delay  in  the  effective 
date  for  rock  sole  and  yellowfin  sole  to 
provide  industry  with  sufficient  time  to 
develop  more  selective  fishing 
techniques  and/or  markets  for  fish  that 
are  currently  being  discarded.  Second, 
the  Council  rejected  utilization 
alternatives  that  would  have  limited 
product  forms  or  placed  limits  on 
fishmeal  production,  in  order  to  allow 
industry  more  flexibility  in  complying 
with  the  utilization  requirements  of  the 
IR/IU  program.  Finally,  the  Council 
rejected  monitoring  alternatives  that 
would  have  imposed  substantial  costs  in 
the  form  of  increased  observer  coverage 
requirements  or  required  a  full  time 
compliance  monitor  aboard  all  vessels. 
For  reasons  set  forth  in  this  preamble 
above,  alternatives  that  would  have 
further  minimized  economic  impacts  on 
small  entities  were  rejected. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
E.O.  12866. 

The  Administrator.  Alaska  Region, 
NMFS  determined  that  fishing  activities 
conducted  under  this  rule  would  not 
affect  endangered  and  threatened 
species  listed  or  critical  habitat 
designated  pursuant  to  the  Endangered 
Species  Act  in  any  manner  not 
considered  in  prior  consultations  on  the 
groundfish  fisheries  of  the  BSAI. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 
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Dated:  November  26. 1M7. 
David  L.  Evans, 

Deputy  Assistant  Adtninistrator  for  Fisheries, 
National  Marine  Fisheries  Servii:e. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Aothortty:  16  U.S.C  773  et  teq.  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2.  the  definitions  of  "TRJ 
lU"  and  "IR/IU  species"  are. added  in 
alphabetical  order,  paragraph  (1)  in  the 
definition  of  "Fishing  trip"  is  revised 
and  the  definition  and  heading  of 
"Round  weight  or  round-weight 
equivalent"  are  revised  to  read  as 
follows: 

f  679.2    DeflnWons. 


Fishing  trip  means:  (1)  With  respect  to 
groundfish  directed  fishing  closures  or 
the  IR/IU  program,  an  operator  of  a 
vessel  is  engaged  in  a  fishing  trip  from 
the  time  the  harvesting,  receiving,  or 
processing  of  groundfish  is  begim  or 
resumed  in  an  area  until: 

(i)  The  effective  date  of  a  notification 
prohibiting  directed  fishing  in  the  same 
area  under  §  679.20  or  §  679.21; 

(ii)  The  offload  or  transfer  of  all  fish 
or  fish  product  from  that  vessel; 

(iii)  The  vessel  enters  or  leaves  an 
area  where  a  different  directed  fishing 
prohibition  applies;  or 

(iv)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first 


m/IU  means  the  improved  retention/ 
improved  utilization  program  set  out  at 
§679.27. 

IR/IU  species  means  any  groundfish 
species  that  is  regulated  by  a  retention 
or  utilization  requirement  set  out  at 
§679.27. 

Round-weight  equivalent  means  the 
weight  of  groundfish  calculated  by 
dividing  the  weight  of  the  primary 
product  made  from  that  groundfish  by 
the  PRR  for  that  primary  product  as 
listed  in  Table  3  of  this  part,  or,  if  not 
listed,  the  weight  of  groimdfish  « 

calculated  by  dividing  the  weight  of  a 
primary  product  by  the  standard  PRR  as 
determined  using  the  best  available 
evidence  on  a  case-by-case  basis. 

•  •        *        •        * 

3.  In  §679.5,  paragraphs  (c)(3)(ii)(G) 
and  (e)(2)(ii)(F)  are  added  to  read  as 
follows: 

{679.5    Recordkeeping  and  reporting. 

•  •        •        •        • 

(c)  •  •  • 
(3)  •  •  • 

(G)  The  roimd-weight  catch  of  pollock 
and  Pacific  cod. 

•  •        •        •        • 

(e)  •  •  • 

(2)  •  •  • 

(ii)  •  •  * 

(F)  The  receipt  round  weight  of 
pollock  and  Pacific  cod. 
***** 

4.  In  §679.20.  paragraph  (g)(5)(ii)  is 
revised  to  read  as  follows: 

f  679.20    Generai  Limitations. 


(5)*  *  • 

(ii)  No  discard  of  processed  product.    ■ 
Any  pollock  product  that  has  been 
processed  may  not  be  discarded  at  sea 
unless  such  discarding  is  necessary  to 
meet  other  requirements  of  this  part 
•        •        *        •         • 

5.  Section  679.27  is  added  to  subpart 
B  to  read  as  follows: 

{679.27    Improved  Retention/Improved 
Utilization  Program. 

(a)  Applicability.  The  owner  or 
operator  of  a  vessel  that  is  required  to 
obtain  a  Federal  fisheries  or  processor 
permit  imder  §  679.4  must  comply  with 
the  IR/IU  program  set  out  in  this  section 
while  fishing  for  groundfish  in  the 
BSAl.  fishing  for  groundfish  in  waters  of 
the  State  of  Alaska  that  are  shoreward 
of  the  BSAI,  or  when  processing 
groundfish  harvested  in  the  BSAI. 

(b)  IR/IU  species.  The  following 
species  are  defined  as  "IR/IU  species" 
for  the  purposes  of  this  section: 

(1)  Pollock. 

(2)  Pacific  cod. 

(3)  Beginning  January  1,  2003,  rock 
sole. 

(4)  Beginning  January  1,  2003, 
yellowfin  sole. 

(c)  Minimum  retention 
requirements — (1)  Definition  of  retain 
on  board.  Notwithstanding  the 
definition  at  50  CFR  600.10,  for  the 
purpose  of  this  section,  to  retain  on 
board  means  to  be  in  possession  of  on 
board  a  vessel. 

(2)  The  following  table  displays 
minimum  retention  requirements  by 
«vessel  category  and  directed  fishing 


(g).   *   . 

status: 

If  you  owm  or  operate  a 

And 

You  must  retain  on  board  until  lawful  transfer 

(0  Calciier  vessel  

(A)  Directed  ftsiiing  for  an  IFVIU  species  is  open  

(B)  Directed  fistiing  for  an  IR/IU  species  is  prohit>ited 

(C)  Retention  of  an  IR/IU  species  is  proiiitHted  

(A)  Directed  fishing  for  an  IR/IU  species  is  open  

(B)  Directed  fishing  for  an  IR/IU  species  is  prohit)ited 

(C)  Retention  of  an  IR/IU  species  is  prohit>ited  

(A)  Directed  fishing  for  an  IR/IU  species  is  open  

(B)  Directed  fishing  for  an  IR/IU  species  is  prohit>ited 

(C)  Retention  of  an  IR/IU  species  is  prohibited  „.. 

all  fish  of  that  species  brought  on  board  the  vessel. 

all  fish  of  that  species  brought  on  txwird  the  vessel 
up  to  the  MRB  amount  for  that  species. 

no  fish  of  that  species. 

a  primary  product  from  all  fish  of  that  species 
brought  on  board  the  vessel. 

a  primary  product  fi'om  all  fish  of  that  species 
brought  on  board  the  vessel  up  to  the  point  that 
the  round-weight  equivalent  of  primary  products  on 
board  equals  the  MRB  amount  for  that  spedes. 

no  fish  or  product  of  that  species. 

a  primary  product  fixjm  all  fish  of  that  species 
brraight  on  board  the  vessel. 

a  primary  product  from  all  fish  of  that  species 
brought  on  tx>ard  the  vessel  up  to  the  point  that 
the  round-weight  equivalent  of  primary  products  on 
board  equals  the  MRB  amount  for  that  species. 

no  fish  or  product  of  that  species. 

00  etcher/  processor 

(HO  Mottiership .-. 
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(d)  Bleeding  codends  and  shaking 
longline  gear.  Any  action  intended  to 
discard  or  release  an  IR/IU  species  prior 
to  being  brought  on  board  the  vessel  is 
prohibited.  This  includes,  but  is  not 
limited  to  bleeding  codends  and  shaking 
or  otherwise  removing  fish  £rom 
lon^ine  gear. 

(e)  At-sea  discard  of  product.  Any 
product  bom  an  IR/IU  species  may  not 
be  discarded  at  sea.  unless  such 
discarding  is  necessary  to  meet  other 
requirements  of  this  part 

(f)  Discard  offish  or  product 
transferred  from  other  vessels.  The 


retendon  requirements  of  this  section 
apply  to  all  IR/IU  species  brought  on 
board  a  vessel,  whether  harvested  by 
that  vessel  or  transferred  from  another 
vessel.  At-sea  discard  of  IR/IU  species  or 
products  that  were  transferred  from 
another  vessel  is  prohibited. 

(g)  IR/IU  species  as  bait.  IR/IU  species 
may  be  used  as  bait  provided  that  the 
deployed  bait  is  physically  secured  to 
authorized  fishii^  gear.  Dumping  of 
unsecured  IR/IU  species  as  bait 
(chumming)  is  prohibited. 

(h)  Previously  caught  fish.  The 
retention  and  utilization  requirements 


of  this  section  do  not  apply  to  incidental 
catch  of  dead  or  decomposing  fish  or 
fish  parts  that  were  previously  caught 
and  discarded  at  sea. 

(i)  Minimum  utilization  requirements. 
If  you  own  or  operate  a  catcher/ 
processor  or  mothership,  the  minitnnni 
utilization  requirement  for  an  IR/IU 
species  harvested  in  the  BSAI  is 
determined  by  the  directed  fishing 
status  for  that  species  according  to  the 
following  table: 


W*  * 


(1)  directed  fishing  for  an  IR/IU  species  is  open, 

(2)  directed  fishing  for  an  IR/IU  species  is  prohit>- 
ited, 

(3)  retention  of  an  IR/IU  species  is  prohibited. 


then  your  total  weight  of  retained  or  lawfully  transferred  products  produced  from  your  catch 
or  receipt  of  that  IR/IU  species  during  a  fishing  trip  must  *  *  * 


equal  or  exceed  15  percent  of  the  rounc^weighl  cateh  or  round-weight  deliverY  of  that  soe^ 
des  during  the  fishing  trip. 

equal  or  exceed  15  percent  of  the  round^««tght  catch  or  round-weight  delivery  of  that  spe- 
cies dunng  the  fishing  trip  or  15  percent  of  the  MRB  amount  for  that  species  whichever  is 
lower. 

equal  zero. 


6.  In  §679.50,  paragraphs  (c)(l)(i), 
(c)(l)(ii),  (c)(3)  introductory  text,  (d)(1), 
and  (d)(2)  are  revised  to  read  as  follows: 

§679.50    Groundfish  Observer  Program 
applicable  through  December  31, 1997. 

•        •        •        •        *  . 

(c)*    •    * 
(D*    •    * 

(i)  A  mothership  of  any  length  that 
processes  1 ,000  mt  or  more  in  round- 
weight  equivalent  of  groundfish  during 
a  calendar  month  is  required  to  have  an 
observer  aboard  the  vessel  each  day  it 
receives  or  processes  groundfish  during 
that  month. 

(ii)  A  mothership  of  any  length  that 
processes  from  500  mt  to  1,000  mt  in 


round-weight  equivalent  of  groundfish 

during  a  calendar  month  is  required  to 

have  an  observer  aboard  the  vessel  at 

least  30  percent  of  the  days  it  receives 

or  processes  groundfish  during  that 

month. 

»        *        •        •        • 

(3)  Assignment  of  vessels  to  fisheries. 
At  the  end  of  any  fishing  trip,  a  vessel's 
retained  catch  of  groundfish  species  or 
species  groups  for  which  a  TAC  has 
been  specified  under  §  679.20,  in  round- 
weight  equivalent,  will  determine  to 
which  fishery  category  listed  under 
paragraph  (c)(2)  of  this  section  the 
vessel  is  assigned. 


((!)••• 

(1)  Processes  1,000  mt  or  more  in 
round-weight  equivalent  of  groundfish 
during  a  calendar  month  is  required  to 
have  an  observer  present  at  the  facility 
each  day  it  receives  or  processes 
groundfish  during  that  month. 

(2)  Processes  500  mt  to  1,000  mt  in 
round-wei^t  equivalent  of  groundfish 
during  a  calendar  month  is  required  to 
have  an  observer  present  at  the  facility 
at  least  30  percent  of  the  days  it  receives 
or  processes  groundfish  during  that 
month. 

*        •        •        •        » 

[PR  Doc.  97-31711  Filed  12-2-97;  8:45  am] 
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This  section  o(  the  FEDERAL  REGISTER 
contains  notices  to  the  puMic  o(  ttie  proposed 
Issuance  ol  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nnaktng  pnor  to  the  adoption  of  tt>e  final 


NUCLEAR  REGULATORY 


lOCFRPartSO 
RM315fr-AE2C 

Industry  Codes  snd  Standards; 
Amended  Retyjlremente 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  regulations  require 
that  nuclear  power  plant  owners 
construct  Class  1,  Class  2.  and  Class  3 
components  in  accordance  with  the 
rules  provided  in  Section  in,  Division  1, 
"Requirements  for  Construction  of 
Nuclear  Power  Plant  Components,"  of 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (BPV  Code),  inspect  Class 
1,  Class  2,  Class  3.  Class  MC  (metal 
containment)  and  Class  CC  (concrete 
containment)  components  in  accordance 
with  the  rules  provided  in  Section  XI, 
Division  1,  "Requirements  for  Inservice 
Inspection  of  Nuclear  Power  Plant 
Components, '  of  the  ASME  BPV  Code, 
and  test  Class  1 .  Class  2.  and  Class  3 
pumps  and  valves  in  accordance  with 
the  rules  provided  in  Section  XI, 
Division  1,  of  the  ASME  BPV  Code. 

The  NRC  proposes  to  amend  10  CFR 
50.55a  to  revise  the  requirements  for 
construction,  inservice  inspection  (ISI), 
and  inservice  testing  (1ST)  of  nuclear 
power  plant  components.  For 
construction,  the  proposed  rule  would 
permit  the  use  of  Section  HI,  Division  1, 
of  the  ASME  BPV  Code,  1989  Addenda 
through  the  1996  Addenda,  for  Class  1, 
Class  2,  and  Class  3  components  with 
six  proposed  limitations  and  a 
modification. 

For  ISI,  the  proposed  amendment 
would  require  licensees  to  implement 
Section  XI,  Division  1,  of  the  ASME 
BPV  Code.  1995  Edition  with  the  1996 
Addenda,  for  Class  1,  Class  2.  and  Class 
3  components  with  five  proposed 
limitations.  Licensees  would  be 
permitted  to  implement:  Code  Case  N- 


513  which  addresses  flaws  in  low  and 
moderate  energy  Class  3  piping;  Code 
Case  N-523  which  addresses  the 
temporary  use  of  mechanical  clamps  in 
Class  2  and  3  piping:  and  Subsection 
IWE  and  Subsection  IWL.  1995  Edition 
with  the  1996  Addenda. 

The  proposed  rule  would  expedite 
implementation  of  Appendix  VIII, 
"Performance  Demonstration  for 
Ultrasonic  Examination  Systems,"  to 
Section  XI,  Division  1,  with  three 
proposed  modifications.  An  expedited 
implementation  schedule  would  also  be 
required  for  a  proposed  modification  to 
Section  XI  which  addresses  volumetric 
examination  of  the  Class  1  high  pressure 
safety  injection  (HPSI)  system  in 
pressurized  water  reactors  (PWRs). 

For  1ST.  the  proposed  amendment 
would  require  licensees  to  implement 
the  1995  Edition  with  the  1996 
Addenda  of  the  ASME  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants  (OM  Code)  for  Class  1, 
Class  2,  and  Class  3  pumps  and  valves 
with  one  limitation  and  one 
modification.  10  CFR  50.55a  has  been 
clarified  with  respect  to  which  pumps 
and  valves  are  to  be  incloded  in  a 
licensee's  1ST  program.  Licensees  would 
be  permitted  to  implement:  Code  Case 
OMN-1  with  one  modification  in  lieu  of 
stroke  time  testing;  Appendix  II  (which 
is  an  alternative  to  the  check  valve 
condition  monitoring  program 
provisions  contained  in  Subsection 
ISTC  of  the  OM  Code)  with  three 
proposed  modifications;  and  Subsection 
ISTD  for  the  1ST  of  snubbers.  Finally, 
based  upon  supporting  information 
received  since  the  last  rulemaking,  the 
modification  presently  in  §  50.55a  for 
containment  isolation  valve  inservice 
testing  has  been  deleted. 

The  Statement  of  Considerations 
concludes  by  clarifying  the  NRC 
position  regarding  ASME  Code 
Interpretations,  and  discuss'ing  NRC 
Direction  Setting  Issue  Number  13  (DSI- 
13)  with  regeird  to  NRC  endorsement  of 
industry  codes  and  standards. 
DATES:  Submit  comments  by  March  3. 
1998.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Comments  may  be  sent  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  ATTN:  Rulemaking  and 


Adjudications  Staff.  Hand  deliver 
comments  to  11545  Rockville  Pike, 
Rockville.  Maryland,  20852,  between 
7:30  am  and  4:15  pm  on  Federal 
workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking 
website  through  the  NRC  home  page 
(http://www.im:.gov).  This  site  provides 
the  availability  to  upload  comments  as 
files  (any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  website,  contact 
Ms.  Carol  Gallagher.  (301)  415-5905;  e- 
mail  CAGOnrc.gov. 

Single  copies  of  this  proposed 
rulemaking  may  be  obtained  by  written 
request  or  telefax  to  301-415-2260  or 
from  Frank  C.  Chemy,  Division  of 
Engineering  Technology,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001, 
Telephone:  301-415-6786,  or  Wallace 
E.  Norris,  Division  of  Engineering 
Technology,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone:  301-415-6796. 
Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Docimient  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
These  same  documents  may  also  be 
viewed  and  downloaded  via  the 
interactive  rulemaking  website  as 
established  by  NRC  for  this  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  C.  Chemy,  Division  of 
Engineering  Technology,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  301-415-6786,  or  Wallace 
E.  Norris.  Division  of  Engineering 
Technology,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EXi:  20555- 
0001,  Telephone:  301-415-6796. 

SUPPtEMENTARY  INFORMATION: 

1.  Background 

2.  Siuninary  of  Proposed  Revisions  to 

§  50.55a 

2.1  List  of  Each  Revision  and 
Implementation  Schedule 

2.2  Disscussion 

2.3  120-Month  Update 
2.3.1  Section  XI 

2.3.1.1  Class  1,2,  and  3  Components. 
Including  Supports 

2.3.1.2  Limitations: 

2.3.1.2.1  Engineering  Judgment 

2.3.1.2.2  Quality  Assurance 

2.3.1.2.3  Class  1  nping 
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2.3.1.2.4  Class  2  Piping 

2.3.1.2.5  Reconciliation  of  Quality 
Requirements 

3.2  OMCode 

.3.2.1  Class  1.  2,  and  3  Pumps  and  Valves 

.3.2.2  Background— OM  Code 

.3.2.3  Clarification  of  Safety-Related  Valves 

.3.2.4  Limitation: 

.3.2.4.1  Quality  Assurance 

.3.2.5  Modification: 

.3.2.5.1   Stroke  Time  Testing 

.4  Expedited  Implementation 

,4.1  Appendix  Vm 

4.1.1  Modifications: 

.4.1.1.1  Appendix  vm  Peraonnel 

Qualification 
.4.1.1.2  Appendix  vm  Specimen  Set  Cracks 
.4.1.1.3  Appendix  Vm  Specimen  Set 

Microstructure 
.4.2  Generic  letter  on  Appendix  Vm 
.4.3  Class  1  Piping  Volumetric  Examination 
.5  Voluntary  Implementation 
.5.1  Section  m 
.5.1.1  Limitations: 
.5.1.1.1  Engineering  Judgement 
.5.1.1.2  Section  m  Materials 
.5.1.1.3  Weld  Lag  Dimensions 
.5.1.1.4  Seismic  Design 
.5.1.1.5  Quality  Assurance 
.5.1.1.6  Independence  of  Inspection 
.5.1.2  Modification: 
.5.1.2.1  Applicable  Code  Version  for  New 

Construction 
.5.2  Section  XI 

.5.2.1  Subsection  IWE  and  Subsection  IWL 
.5.2.2  Flaws  in  Class  3  Piping:  Mechanical 

Clamping  Devices 
.5.3  OMCode 
.5.3.1  Code  Case  OMN-1 
.5.3.2  Appendix  n 
.5.3.3  Subsection  ISTD 
.5.3.4  Containment  Isolation  Valves 
.8  ASME  Code  Interpretations 
7  DSI-13 
.8  Steam  Generators 

Finding  of  No  Significant  Environmental 
Impact 
1.  Paperwork  Reduction  Act  Statement 
.  Regulatory  Analysis 

Regulatory  Flexibility  Certification 

Backfit  Analysis 

'  1.  Background 

The  NRC  is  proposing  to  amend  10 
CFR  50.55a,  which  defines  the 
requirements  for  applying  industry 
codes  and  standards  to  nuclear  power 
plants.  Section  50.55a  presently  requires 
that  nuclear  power  plant  owners  (1) 
construct  Class  1,  Class  2,  and  Class  3 
components  in  accordance  with  the 
rules  provided  in  the  1989  Edition  of 
Section  m.  Division  1,  "Requirements 
for  Construction  of  Nuclear  Power  Plant 
Components"  of  the  American" Society 
of  Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (BPV  Code), 
(2)  inspect  Class  1,  Class  2,  and  Class  3 
components  in  accordance  with  the 
rules  provided  in  the  1989  Edition  of 
Section  XI.  Division  1.  "Requirements 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Components,"  of  the  ASME 
BPV  Code  with  certain  limitations  and 
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modifications,  (3)  inspect  Class  MC 
(metal  containment)  and  Class  CC 
(concrete  containment)  components  in 
accordance  with  the  rules  provided  in 
the  1992  Edition  with  the  1992 
Addenda  of  Section  XI,  Division  1,  with 
certain  modifications,  and  (4)  test  Class 
1.  Class  2,  and  Class  3  pumps  and 
valves  in  accordance  with  the  rules 
provided  in  the  1989  Edition  of  Section 
XI,  Division  1,  of  the  ASME  BPV  Code 
with  certain  limitations  and 
modifications.  Every  120  months 
licensees  are  required  to  update  their  ISI 
and  1ST  programs  to  meet  the  version  of 
Section  XI  incorporated  by  reference 
into  §  50.55a  and  in  effect  12  months 
prior  to  the  start  of  a  new  120-month 
interval. 

The  NRC  proposes  to  amend  10  CFR 
50.55a  to  revise  the  requirements  for 
construction,  ISI,  and  1ST  of  nuclear 
power  plant  components.  For 
construction,  the  proposed  rule  would 
permit  the  use  of  Section  m.  Division  1, 
of  the  ASME  BPV  Code,  1989  Addenda 
through  the  1996  Addenda,  for  Class  1, 
Class  2,  and  Class  3  components.  Six 
proposed  limitations  to  Uie 
implementation  of  Section  III  ara 
included  which  address  the  issues  of 
engineering  judgement,  Section  III 
materials,  weld  leg  dimensions,  seismic 
design,  quality  assurance,  and 
independence  of  inspection.  A  . 
modification  has  been  included 
addressing  the  applicable  Code  version 
for  new  construction. 

For  ISI,  the  proposed  amendment 
would  require  licensees  to  implement 
Section  XI.  Division  1,  of  the  ASME 
BPV  Code,  1995  Edition  with  the  1996 
Addenda,  for  Class  1,  Class  2,  and  Class 
3.  Five  proposed  limitations  to  the 
implementation  of  Section  XI  are 
included  which  address  the  issues  of 
engineering  judgement,  quality 
assurance,  Class  1  piping,  Class  2 
piping,  and  reconciliation  of 
replacement  items.  Licensees  would  be 
permitted  to  implement  Code  Case  N- 
513  which  addresses  flaws  in  low  and 
moderate  energy  Class  3  piping,  and 
Code  Case  N-523  which  addresses  the 
temporary  use  of  mechanical  clamps  in 
Class  2  and  3  piping.  Licensees  would 
also  be  permitted  to  implement 
Subsection  IWE  and  Subsection  IWL, 
1995  Edition  with  the  1996  Addenda. 
The  proposed  rule  would  expedite 
implementation  of  Appendix  VIII, 
"Performance  Demonstration  for 
Ultrasonic  Examination  Systems,"  to 
Section  XI,  Division  1.  Three  proposed 
modifications  to  the  implementation  of 
Appendix  VUI  are  included  to  address 
the  issues  of  personnel  qualification, 
specimen  set  cracks,  and  specimen  set 
microstructure.  An  expedited 


implementation  schedule  would  also  be 
required  for  a  proposed  modification  to 
Section  XI  which  addresses  volumetric 
examination  of  the  Class  1  high  pressure 
safety  injection  (HPSI)  system  in 
pressurized  water  reactors  (PWRs). 

For  1ST,  the  proposed  amendment 
would  require  licensees  to  implement 
the  1995  Edition  with  the  1996 
Addenda  of  the  ASME  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants  (OM  Code)  for  Class  1, 
Class  2,  and  Class  3  pumps  and  valves. 
10  CFR  50.55a  has  been  clarified  with 
respect  to  which  pumps  and  valves  are 
to  be  included  in  a  licensee's  1ST 
program.  A  proposed  limitation  is 
included  which  addresses  the  issue  of 
quality  assurance  (QA).  A  proposed 
modification  to  the  implementation  of 
the  OM  Code  is  included  which 
addresses  stroke  time  testing.  Licensees 
would  be  permitted  to  implement  Code 
Case  OMN-1  with  one  modification  in 
lieu  of  stroke  time  testing.  In  addition. 
Appendix  II  to  the  OM  Code  is  an 
alternative  to  the  check  valve  condition 
monitoring  program  provisions 
contained  in  Subsection  ISTC  of  the  OM 
Code.  Three  proposed  modifications  to 
the  implementation  of  Appendix  II  are 
included  which  supplement  the 
appendix  check  valve  condition 
monitoring  program.  Licensees  would 
be  permitted  to  use  Subsection  ISTD  for 
the  1ST  of  snubbers.  Finally,  based  upon 
supporting  information  received  since 
the  last  rulemaking,  the  modification 
presently  in  §  50.55a  for  containment 
isolation  valve  inservice  testing  has 
been  deleted. 

The  mechanism  for  endorsement  of 
the  ASME  standards,  which  has  been 
used  since  the  first  endorsement  in 
1971,  has  been  to  incorporate  by 
reference  the  ASME  BPV  Code  rules 
into  §  50.55a.  The  regulation  identifies 
which  editions  and  addenda  of  the  BPV 
Code  have  been  approved  for  use  by  the 
NRC.  On  August  6,  1992  (57  FR  34666), 
the  NRC  published  a  final  rule  in  the 
Federal  Register  to  amend  10  CFR  Part 
50,  "Domestic  Licensing  of  Production 
and  Utilization  Facilities."  This  final 
rule  amended  §  50.55a  to  incorporate  by 
reference  the  1986  Addenda,  1987 
Addenda,  1988  Addenda,  and  1989 
Edition  of  Section  in.  Division  1,  and 
the  1986  Addenda,  1987  Addenda,  1988 
Addenda,  and  1989  Edition  of  Section 
XI,  Division  1,  of  the  BPV  Code,  with 
specified  modifications.  The 
amendment  imposed  an  augmented 
examination  of  reactor  vessel  shell 
welds.  The  amendment  also  separated 
the  requirements  for  1ST  of  pumps  and 
valves  from  those  for  ISI  of  other 
components  by  placing  the 
requirements  for  inservice  testing  in  a 
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separate  p>aiagraph.  For  1ST  of  pumps 
and  valves,  the  regulation,  through  its 
incorporation  by  reference  of  the  1989 
Edition  of  Section  XI,  endorsed  Part  1, 
"Requirements  for  Inservice 
Performance  Testing  of  Nuclear  Power 
Plant  Pressure  Relief  Devices,"  Part  6, 
"Inservice  Testing  of  P\mips  in  Light- 
Water  Reactor  Power  Plants,"  and  Part 
10,  "Inservice  Testing  of  Valves  in 
Light-Water  Reactor  Power  Plants,"  of 
ASME/ANSI  OMa-1988  to  ASME/ANSI 
OM-1987. 

On  August  8, 1996  (61  FR  41303),  the 
NRC  published  a  final  rule  in  the 
Federal  Register  to  amend  10  CFR 
50.55a  to  incorporate  by  reference  for 
the  first  time  ASME  Section  XI,  Division 

1,  Subsection  IWE,  "Requirements  for 
Class  MC  and  Metallic  Liners  of  Class 
CC  Components  of  Light-Water  Cooled 
Power  Plants,"  and  Subsection  IWL, 
"Requirements  for  Class  CC  Concrete 
Components  of  Light- Water  Cooled 
Power  Plants."  Subsection  IWE  provides 
criteria  for  visual  inspection  of  the 
surface  of  metal  containments,  the  steel 
liners  of  concrete  containments, 
pressure-retaining  bolts,  and  seals  and 
gaskets.  Subsection  IWL  provides 
criteria  for  visual  inspection  of  concrete 
pressure-retaining  shells  and  shell 
components  and  for  the  examination  of 
unbonded  post-tensioning  systems. 

2.  Summary  of  Proposed  Revisions  to 
§  50.S5a 

The  revisions  to  §  50.55a  which 
would  result  &om  adoption  of  the  1989 
Addenda  through  the  1996  Addenda 
have  been  divided  into  three  groups 
based  on  the  proposed  implementation 
schedule  (i.e.,  120-month  update, 
expedited,  and  volimtary).  For  each  of 
these  groups,  it  is  indicated  in 
parentheses  whether  or  not  particular 
items  are  considered  a  backfit  under  10 
CFR  50.109  as  discussed  in  Section  8. 
Backfit  Analysis.  This  section  provides 
a  list  of  each  revision  and  its 
implementation  schedule,  followed  by  a 
discussion  of  the  proposed  revisions. 

2.1  List  of  Each  Revision  and 
Implementadon  Sdiedule 

120-Month  Update  (in  accordance 
with  §  50.55a(g)(4)(i)  and 
§50.55a(f)(4)(i)l 
Section  XI  (Not  A  Backfit) 
Class  1,2,  and  3  Components,  Including 

Supports 
Limitations 

Engineering  Judgement 
Quality  Assurance 
Class  1  Piping 
Class  2  Piping 
Reconciliation  of  Quality  Requirements 

OM  Code  (Not  A  Backfit) 
Class  1,  2,  and  3  Pimips  and  Valves 


Clarification  of  Safety-Related  Valves 

Limitation 

Quality  Assurance 

Modification 

Stroke  Time  Testing 

Expedited  Implementation  [after  6 
months  from  the  date  of  the  final 
rule— Backfit) 

Section  XI 
Appendix  Vm  (including  three 

modifications) 
Personnel  Qualification 
Specimen  Set  Cracks 
Specimen  Set  Microstructure 
Class  1  Piping  Volumetric  Examination 

Voluntary  Implementation  [may  be 
used  when  final  rule  published) 

Section  m  (Not  A  Backfit) 

Class  1,  2,«nd  3  Components 
Limitations 

Engineering  Judgement 
Section  III  Materials 
Weld  Leg  Dimensions 
Seismic  Design 
Quality  Assurance 
Independence  of  Inspection 
Modification 

Applicable  Code  Version  for  New 
Construction 

Section  XI  (Not  A  Backfit) 
Subsections  IWE  and  IWL,  1995  Edition 

with  the  1996  Addenda 
Flaws  in  Qass  3  Piping;  Mechanical 

Clamping  Devices 
Limitation  on  Scope 

OM  Code  (Not  A  Backfit) 
Code  Case  OMN-1 
Limitation  on  Length  of  Test  Interval 
Appendix  II  (including  three 

modifications) 
Valve  Opening  and  Closing  Functions 
Limitation  of  Length  of  Initial  Test 

Interval 
Condition  Monitoring  Program 
Subsection  ISTD 
Containment  Isolation  Valves 

2.2  Diacussion 

2.3  120-Month  Update 
2.3.1     Section  XI 

2.3.1.1  Class  1.  2,  and  3  Components, 
Including  Supports 

Section  50.55a(b)(2)  together  with 
§  50.55a(g)(4)  of  the  proposed  rule 
would  require  that  licensees  implement 
the  1995  Edition  with  the  1996 
Addenda  of  Section  XI,  Division  1,  for 
Class  1,  Class  2,  and  Class  3  components 
and  their  supports.  Five  proposed 
limitations  would  be  included  to 
address  NRC  positions  on  the  use  of 
Section  XI. 

2.3.1.2  Limitations 

2.3.1.2.1    Engineering  Judgement 

The  first  proposed  limitation  to  the 
implementation  of  Section  XI  would 


address  an  NRC  position  with  regard  to 
the  Foreword  in  the  1992  Addenda 
through  the  1996  Addenda  of  die  BPV 
Code.  That  Foreword  addresses  the  use 
of  "engineering  judgement"  for  ISI 
activities  not  specifically  considered  by 
the  Code.  Proposed  paragraph 
50.55a(b)(2)(xi)  would  require  that  when 
a  licensee  relies  on  engineering 
judgement  for  activities  or  evaluations 
of  components  or  systems  within  the 
scope  of  §  50.55a  that  are  not  direcdy 
adchessed  by  the  BPV  Code,  the  licensee 
m\i3t  receive  NRC  approval  for  those 
actiAdties  or  evaluations  pursuant  to  10 
CFR  50.55a(a)(3). 

2.3.1.2.2    Quality  Assurance 

The  second  proposed  limitation  to  the 
implementation  of  Section  XI  pertains 
to  the  use  of  NQA-1  with  Section  XI. 
Section  XI  references  the  use  of  either 
NQA-1  or  the  Owner's  Appendix  B 
Quality  Assurance  Program  (10  CFR  Part 
50,  Appendix  B,  "Quality  Assurance 
Criteria  for  Nuclear  Power  Plants  and 
Fuel  Processing  Plants")  as  part  of  its 
individual  requirements  for  a  QA 
program.  At  present,  §  50.55a  endorses 
the  1989  Edition  of  the  ASME  Code 
which  references  NQA-1-1979  for 
Section  XI.  The  1996  Addenda  of  the 
ASME  Code  references  NQA- 1-1992  for 
Section  XI. 

The  NRC  has  reviewed  the 
requirements  of  NQA-1,  1986  Addenda 
through  the  1992  Addenda,  that  are  part 
of  the  Incorporation  by  reference  of 
Section  XI,  and  has  determined  that  by 
itself,  NQA-1  would  not  adequately 
describe  how  to  satisfy  the  requirements 
of  10  CFR  Part  50,  Appendix  B,  "Quality 
Assurance  Criteria  for  Nuclear  Power 
Plants  and  Fuel  Reprocessing  Plants," 
since  there  are  various  aspects  of 
operational  phase  QA  and 
administrative  controls  which  are  not 
addressed  by  NQA-1. 

10  CFR  50.34(h)(6)(ii)  requires  Uiat 
"The  information  on  the  controls  to  be 
used  for  a  nuclear  power  plant  or  a  fuel 
reprocessing  plant  shall  include  a 
discussion  of  how  the  applicable 
requirements  of  Appendix  B  will  be 
satisfied."  This  information  is  required 
to  be  submitted  to  the  NRC  as  part  of  the 
Final  Safety  Analysis  Report  (FSAR). 
Standard  Review  Plan  (SRP)  17.2, 
"Quality  Assurance  Diuing  the 
0{>erations  Phase,"  states  that  "The  QA 
program  description  presented  in  the 
FSAR  must  discuss  how  each  criterion 
of  Appendix  B  will  be  met."  Further, 
the  SRP  states  "The  acceptance  criteria 
include  a  commitment  to  comply  with 
the  regulatory  positions  presented  in  the 
appropriate  issue  of  the  Regulatory 
Guides  including  the  requirements  of 
ANSI  Standard  N45.2.12  and  the  Branch 
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Technical  Position  listed  in  subsection 
V  of  SRP  Section  17.1.  Thus,  the 
commitment  constitutes  an  integral  part 
of  the  QA  program  description  and 
requirements."  The  NRC  has 
determined  that  the  provisions  of  NQA- 
1, 1986  Addenda  through  the  1992 
Addenda,  would  not  satisfy  the  criteria 
specified  in  SRP  17.2  for  describing  how 
the  requirements  of  Appendix  B  will  be 
satisfied  for  operational  activities.  Theffe' 
are  numerous  areas  where  American 
National  Standards  Institute  (ANSI) 
standards  or  NRC  regulatory  positions, 
which  have  been  long-standing 
cornerstones  of  an  Owner's  QA 
Program,  are  either  nonmandatory  or 
missing  altogether  from  the  NQA-1 
provisions.  However,  the  Owner's 
Section  XI  QA  Program,  which  has  been 
approved  by  the  NRC,  is  adequate. 
Thus,  the  Commission  has  determined 
that  the  requirements  of  NQA-1,  1986 
Addenda  through  die  1992  Addenda, 
are  acceptable  for  use  in  the  context  of 
Section  XI,  as  permitted  by  IWA-1400, 
provided  the  licensee  utilizes  its  10  CFR 
Part  50,  Appendix  B,  QA  program  in 
conjunction  with  Section  XI.  Changes  to 
a  licensee's  QA  program  shall  be  made 
in  accordance  with  10  CFR  50.54(a). 
Further,  where  NQA-1  and  Section  XI 
do  not  address  the  commitments 
contained  in  the  licensee's  Appendix  B 
QA  program  description,  such 
commitments  shall  be  applied  to 
Section  XI  activities.  Proposed 
§  50.55a(b)(2)(xii)  contains  the 
requirement  addressing  licensee's 
commitments  related  to  Section  XI. 


2.3.1.2.3    Qass  1  Piping 

The  third  proposed  limitation  to  the 
implementation  of  Section  XI  would 
require  licensees  to  use  the  rules  for 
Section  XI IWB-1220.  "Components 
Exempt  from  Examination,"  that  are 
contained  in  the  1989  Edition  in  lieu  of 
the  rules  in  the  1989  Addenda  through 
die  1996  Addenda.  These  later  Code 
addenda  contain  provisions  of  Code 
Cases  N-198-1,  "Exemption  fium 
Examination  for  ASME  Class  1  and 
Class  2  Piping  Located  at  Contaiiunent 
Penetiatipns;"  N-322,  "Examination 
Requirements  for  Integrally  Welded  or 
Forged  Attachments  to  Class  1  Piping  at 
Containment  Penetrations;"  and  N-324, 
"Examination  Requirements  for 
Integrally  Welded  or  Forged 
Attachments  to  Class  2  Piping  at 
Containment  Penetrations;"  which  were 
found  to  be  unacceptable.  Because  the 
NRC  had  previously  determined  the 
Code  cases  to  be  unacceptable,  they 
were  not  endorsed  in  any  revision  of 
Regulatory  Guide  1.147,  "Inservice 
Inspection  Code  Case  Acceptability — 
ASME  Section  XI,  Division  1."  The 


provisions  of  Code  Case  N-19&-1  were 
determined  by  the  NRC  to  be 
unacceptable  because  industry 
experience  has  shown  that  welds  in 
service-sensitive  BWR  stainless  steel 
piping,  many  of  which  are  located  in 
Containment  Penetrations,  are  subjected 
to  an  aggressive  environment  (BWR 
water  at  reactor  of>erating  temperatures) 
and  will  experience  Intergranular  Stress 
Corrosion  Cracking.  Exempting  these 
welds  frt)m  examination  could  result  in 
conditions  which  reduce  the  required 
margins  to  failure  to  unacceptable 
levels.  The  provisions  of  Code  Cases  N- 
322  and  N-324  were  determined  to  be 
unacceptable  because  some  important 
piping  was  exempted  frxim  inspection. 
Access  difficulties  was  the  basis  in  the 
Code  cases  for  exempting  these  areas 
bom  examination,  but  the  NRC 
developed  the  break  exclusion  zone 
design  and  examination  criteria  utilized 
for  most  containment  penetration  piping 
expecting  not  only  that  Section  XI 
inspections  would  be  performed  but 
that  augmented  inspections  would  be 
performed.  These  design  and 
examination  criteria  are  contained  in 
Branch  Technical  Position  MEB  3-1,  an 
attachment  of  NRC  Standard  Review 
Plan  3.6.2,  "Determination  of  Rupture 
Locations  and  Dynamic  Effects 
Associated  with  the  Postidated  Rupture 
of  Piping."  Thus,  proposed 
§  50.55a(b)(2)(xiii)  would  require 
licensees  to  use  the  rules  for  IWB-1220 
that  are  contained  in  the  1989  Edition 
in  lieu  of  die  rules  in  the  1989  Addenda 
through  the  1996  Addenda. 


2.3.1.2.4    Class  2  Piping 

The  fourth  proposed  limitation  to  the 
implementation  of  Section  XI,  contained 
in  §  50.55a(b)(2)(xiv),  would  confine 
implementation  of  Section  XI IWC- 
1220,  "Components  Exempt  from 
Examination,"  IWC-1221,  "Components 
Witiiin  RHR  (Residual  Heat  Removal), 
ECC  (Emergency  Cool  Cooling),  and 
CHR  (Containment  Heat  Removal) 
Systems  or  Portions  of  Systems,"  and 
IWC-1222,  "Components  Widiin 
Systems  or  Portions  of  Systems  Other 
Than  RHR.  ECC,  and  CHR  Systems," 
1989  Addenda  through  the  1996 
Addenda.  The  provisions  of  Code  Case 
N-408-3,  "Alternative  Rules  for 
Examination  of  Class  2  Piping,"  were 
incorporated  into  Subsection  IWC  in  the 
1989  Addenda.  These  provisions 
contain  rules  for  determining  which 
Class  2  components  are  subject  to 
voldlnetric  and  surface  examination. 
The  NRC  had  previously  determined 
that  the  provisions  of  the  Code  Case 
were  acceptable  if  the  licensee  defined 
the  Class  2  piping  subject  to  volumetric 
and  surface  examination  and  received 


approval  prior  to  implementation. 
Approval  was  required  to  ensure  that 
safety  significant  components  in  the 
Residual  Heat  Removal,  Emergency  Core 
Cooling,  and  Containment  Heat 
Removal  systems  are  not  exempted  from 
appropriate  examination  requirements. 
Thus,  the  requirements  contained  in 
IWC-1220.  IWC-1221.  and  IWC-1222, 
1989  Addenda  through  the  1996 
Addenda,  for  determining  the 
components  subject  to  examination  and 
establishing  examination  requirements 
for  Class  2  piping  may  be  used  if  the 
licensee  defines  the  Class  2  piping 
subject  to  volumetric  and  surface 
examination,  and  submits  this 
information  to  the  NRC  for  approval 
pursuant  to  §  50.55a(a)(3). 

2.3.1.2.5    Reconciliation  of  Quality 
Requirements 

The  fifth  proposed  limitation  to  the 
implementation  of  Section  XI  addresses 
reconciliation  of  replacement  items 
[§  50.55a(b)(2)(xx)(A)]  and  the  definition 
of  Construction  Code 
[§  50.55a(b)(2)(xx)(B)].  Changes  to  IWA- 
4222,  "Reconciliation  of  Owner's 
Requirements,"  in  die  1995  Addenda 
would  permit  a  replacement  item 
produced  at  a  facilify  not  having  a  10 
CFR  Part  50,  Appendix  B  qualified 
program  to  be  used  in  safety-related 
applications.  With  regard  to  the 
definition  of  Construction  Code,  a  new 
definition  of  Construction  Code 
appeared  in  IWA-9000,  "Glossary,"  in 
the  1993  Addenda.  Due  to  the  changes 
made  in  IWA-4200  in  the  1995 
Addenda,  the  change  in  definition  could 
result  in  standards  being  utilized  which 
do  not  contain  any  QA  requirements,  or 
contain  QA  requirements  that  do  not 
fully  comply  with  Appendix  B.  Thus, 
when  implementing  the  1995  Addenda 
through  the  1996  Addenda, 
§50.55a(b)(2)(xx)(A)  would  require 
reconciliation  of  replacement  items  to 
the  original  QA  requirements.  Section 
50.55a(b)(2)(xx)(B)  would  require  a 
licensee  to  reconcile  replacement  items 
to  the  Construction  Code  and  to  the  QA 
requirements  as  described  in  the 
Owner's  QA  program. 

Section  XI  Article  IWA-4000  provides 
rules  and  requirements  for  the  repair 
and  replacement  of  pressure  retaining 
components  and  their  supports. 
Versions  of  IWA-4000  previous  to  the 
1995  Addenda  permitted  a  licensee  to 
purchase  a  replacement  item  to  the 
standards  of  the  original  Construction 
Code  or  a  later  version,  provided  that 
the  technical  requirements  of  an  item 
such  as  design  and  fabrication,  as  well 
as  the  nontechnical  requirements 
(identified  as  administrative 
requirements  in  IWA-4222)  such  as  QA 
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and  Authorized  Inspection  of  the  later 
version  were  reconciled  with  those  of 
the  original  Construction  Code  and 
Owner's  Requirements.  Reconciliation 
ensures  that  the  replacement  item  meets 
certain  standards  of  quality  so  that  it  is 
satisfactory  for  the  specified  design  and 
operating  conditions.  In  the  1995 
Addenda,  the  provisions  of  Code  Case 
N-554,  "Alternative  Requirements  for 
Reconciliation  of  Replacement  Items," 
were  incorporated  into  an  extensive 
rewrite  of  IWA-4200.  As  a  result  of 
these  changes  to  IWA— 4200,  specifically 
IWA-^222(a)(2),  the  nontechnical 
requirements  fgr  Qass  1,2,  and  3  safety- 
related  replacement  items  would  no 
longer  need  to  be  reconciled  which  may 
result  in  noncompliance  with  10  CFR 
Part  50,  Appendix  B.  NRC  regulations 
require  that  any  item  which  performs  a 
safety-related  hinction  must  meet 
Appendix  B.  Appendix  B  invokes, 
among  other  things,  controls  on 
suppliers  of  safety-related  items.  By  not 
requiring  reconciliation  of  the 
administrative  requirements,  the 
provisions  in  rWA-4222(a)(2)  of  the 
1995  Addenda  through  the  1996 
Addenda,  would  allow  vendors  having 
a  QA  program  which  does  not  meet 
Appendix  B  to  be  utilized,  and  may 
result  in  noncompliance  with  Appendix 
B.  These  deficiencies  could  be  resolved 
if  the  Code  provided  for  commercial 
grade  item  dedication  in  accordance 
with  10  CFR  Part  21,  "Reporting  of 
Defects  and  Noncompliance."  However, 
IWA-4222  does  not  address  commercial 
grade  dedication.  In  addition,  it  should 
be  pointed  out  that  a  separate  Code  Case 
which  provides  an  alternative  for  a 
specific  provision  in  IWA— 4200,  Code 
Case  N-567,  "Alternative  Requirements 
for  Class  1,2.  and  3  Replacement 
Components,"  was  modified  to  require 
the  reconciliation  of  nontechnical 
requirements  before  the  Code  Case  was 
approved.  Therefore,  an  inconsistency 
exists  between  the  Code  and  a  Code 
Case.  Thus,  when  implementing  the 
1995  Addenda  through  the  1996 
Addenda,  §  50.55a{b)(2)(xx)(A)  would 
require  reconciliation  of  replacement 
items  to  the  original  QA  requirements. 

The  provisions  of  the  Code  in  IWA- 
4222(a)(2)  discussed  above  address 
newly  manufactured  replacement  parts. 
A  further  limitation  on  the  use  of  Article 
IWA-4200  in  the  1995  Addenda 
through  the  1996  Addenda  is  contained 
in  §  50.55a(b)(2)(xx)(B).  IWA-4222{b) 
addresses  the  use  of  items  from  a  facility 
which  was  shutdown  or  for  which 
construction  was  halted.  IWA-4222(b) 
permits  the  use  of  either  the 
administrative  requirements  of  the 
Construction  Code  of  the  item  being 


replaced  or  the  administrative 
requirements  of  the  Construction  Code 
of  the  item  being  used  for  replacement. 
However,  the  definition  of 
"Construction  Code"  was  changed  in 
the  1993  Addenda.  In  versions  of 
Section  XI  previous  to  the  1993 
Addenda,  Construction  Code  was 
defined  in  rWA-9000,  "Glossary,"  as 
"the  body  of  technical  requirements  that 
governed  the  construction  of  the  item." 
Included  in  the  body  of  technical 
requirements  that  governed  the 
construction  of  the  item  was  a 
requirement  to  reconcile  the  Owner's 
specification  requirements,  which 
included  NRC  regulatory  requirements, 
and  applicable  Owner  design  and 
procurement  specifications  that  invoke 
technical  and  nontechnical 
requirements  (e.g.,  10  CFR  Part  50, 
Appendix  B).  In  the  1993  Addenda,  the 
definition  became  nationally  recognized 
Codes  such  as  ASME,  Specifications 
such  as  the  American  Society  of  Testing 
and  Materials  (ASTM),  and  designated 
Code  Cases.  Either  definition  of 
Construction  Code  would  include  the 
original  Construction  Codes  for  the 
design  and  construction  of  piping,  such 
as  B31.1,  "Power  Piping,"  and  B31.7. 
"Nuclear  Piping,"  and  those  for  the 
design  and  construction  of  storage 
tanks,  such  as  the  American  Petroleum 
Institute  (API)  620,  "Design  and 
Construction  of  Large,  Welded,  Low- 
Pressure  Storage  Tanks,"  and  API  650, 
"Welded  Steel  Tanks  for  Oil  Storage." 
However,  many  of  these  standards 
utilized  for  construction  do  not  contain 
any  QA  requirements,  or  they  contain 
QA  requirements  that  do  not  fully 
comply  with  Appendix  B.  Therefore,  in 
order  to  satisfy  Appendix  B,  QA 
requirements  similar  to  or  meeting 
Appendix  B  were  invoked  in  the 
Owner's  original  procurement 
documents.  Thus,  when  implementing 
IWA-4200  (including  subparagraphs 
IWA-4221.  IWA^222.  IWA-4223, 
IWA-4224,  and  IWA-5224), 
§  50.55a(b)(2)(xx)(B)  would  require  a 
licensee  to  reconcile  replacement  items 
to  the  Construction  Code  and  to  the  QA 
requirements  as  described  in  the 
Owner's  QA  program. 

2.3.2    CM  Code  (120-Moiith  Update) 

2.3.2.1    QasB  1,  2,  and  3  Pumps  and 
Valves 

The  proposed  amendment  to 
§  50.55a(f)(4)  would  require  that  1ST  of 
pumps  and  valves  be  performed  in     |, 
accordance  with  the  ASME  "Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants"  (OM  Code).  A  proposed 
new  section,  §  50.55a(b)(3),  would 
specify  the  editions  and  addenda  of  the 


OM  Code  that  have  been  incorporated 
by  reference  into  §  50.55a.  Paragraph 
50.55a(b)(3)  together  with  §  50.55a(f)(4) 
of  the  proposed  rule  would  require  that 
licensees  implement  the  1995  Edition 
with  the  1996  Addenda  of  the  OM  Code. 
Existing  §  50.55a(f)(l]  has  been  modified 
to  clarify  which  pumps  and  valves  are 
to  be  included  in  the  1ST  program.  One 
proposed  limitation  to  implementation 
oFthe  OM  Code  addressing  QA,  and  one 
proposed  modification  of  the  OM  Code 
addiressing  stroke  time  testing  have  been 
included. 

2.3.2.2    Background— OM  Code 

Until  1990,  the  ASME  Code 
requirements  addressing  1ST  of  pumps 
and  valves  were  contained  in  Section  XI 
Subsections  IWP  (pumps)  and  IWV 
(valves).  The  provisions  of  IWP  and 
IWV  were  last  incorporated  by  reference 
into  §  50.55a  in  a  final  rulemaking 
published  on  August  6, 1992  (57  FR 
34666).  In  1990,  the  ASME  published 
the  initial  edition  of  the  OM  Code 
which  provides  rules  for  1ST  of  pumps 
and  valves.  The  requirements  contained 
in  the  1990  Edition  are  identical  to  the 
requirements  contained  in  the  1969 
Edition  of  Section  XI  Subsections  IWP 
(pumps)  and  IWV  (valves).  The  ASME 
Board  on  Nuclear  Codes  and  Standards 
has  transferred  responsibility  for  rules 
on  1ST  from  Section  XI  to  the  OM 
Committee.  As  such,  the  Section  XI 
rules  for  inservice  testing  of  pumps  and 
valves  that  are  presently  incorporated 
by  reference^nto  NRC  regulations  are  no 
longer  being  updated  by  Section  XI. 

The  ASME  1990  Edition  of  the  OM 
Code  consists  of  one  section  (Section 
1ST)  entitled  "Rules  for  Inservice 
Testing  of  Light- Water  Reactor  Power 
Plants."  This  section  is  divided  into 
four  subsections,  ISTA,  "General 
Requirements,"  ISTB,  "Inservice  Testing 
of  Pumps  in  Light- Water  Reactor  Power 
Plants,"  ISTC,  "Inservice  TesUng  of 
Valves  in  Light- Water  Reactor  Power 
Plants,"  and  ISTD,  "Examination  and 
Performance  Testing  of  Nuclear  Power 
Plant  Dynamic  Restraints  (Snubbers)." 
The  1ST  of  snubbers  is  governed  by 
plant  technical  specifications  and,  thus, 
has  never  been  included  in  §  50.55a. 
Therefore,  this  proposed  rule  only 
requires  implementation  of  Subsections 
ISTA,  ISTB.  and  ISTC.  However. 
§  50.55a(b)(3)(v)  would  permit  licensees 
to  implement  Subsection  ISTD  of  the 
1996  Addenda  by  making  a  change  to 
their  technical  specifications  in 
accordance  with  applicable  NRC 
requirements. 
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2.3.2.3    Clarification  of  Safety-Related 
Valves 

The  existing  §  50.55a(f)(l)  has  been 
interpreted  by  some  licensees  to  mean 
that  all  safety-related  pumps  and  valves 
regardless  of  ASME  Code  Class  (or 
equivalent)  were  to  be  included  in  the 
1ST  program.  The  NRC  proposes  to 
■  modify  this  paragraph  to  clarify  that  the 
provisions  of  §  50.55a(fl(l)  apply  only  to 
pumps  and  valves  in  steam,  water,  air, 
and  liquid  radioactive  waste  systems 
that  perform  a  function  to  shut  down 
the  reactor,  maintain  the  reactor  in  a 
safe  shutdown  condition,  mitigate  the 
consequences  of  an  accident,  or  provide 
overpressure  protection  for  such 
^  systems. 

2.3.2.4    Limitation 

2.3.2.4.1    Quality  Awurance 

The  limitation  to  the  implementation 
of  the  OM  Code  pertains  to  the  use  of 
NQA-1,  "Qualify  Assurance 
Requirements  for  Nuclear  Facilities," 
with  the  OM  Code.  The  OM  Code 
references  the  use  of  either  NQA-1  or 
the  Owner's  Appendix  B  Qualify 
Assurance  Program  as  part  of  its 
individual  requirements  for  a  QA 
program.  At  present,  §  50.55a  endorses 
NQA-1-1979  for  the  OM  Code.  The 
1996  Addenda  also  endorses  NQA-1- 
1979.  Thus,  the  1996  OM  Code  has  not 
endorsed  a  later  version  of  NQA-1. 
Because  this  rulemaking  would 
incorporate  the  OM  Code  by  reference 
into  §  50.65a  for  the  first  time,  a 
limitation  is  included  to  address  the 
same  issues  discussed  previously  in  the 
Section  XI  section  on  QA. 

The  NRC  has  determined  that  the 
provisions  of  NQA-1,  1979  Addenda, 
would  not  adequately  describe  how  to 
satisfy  the  requirements  of  Appendix  B 
as  saUsfied  by  §  50.34(b)(6)(ii).  Further, 
there  are  various  aspects  of  operational 
phase  QA  and  administrative  controls 
which  are  not  addressed  by  NQA-1. 
There  are  numerous  areas  where 
American  National  Standards  Institute 
(ANSI)  standards  or  NRC  regulatory 
positions,  which  are  specified  in  SRP 
17.2,  are  either  noiunandatory  or 
missing  altogether  fit)m  the  NQA-1 
provisions.  However,  the  Owner's  QA 
Program,  which  has  been  approved  by 
the  NRC,  is  adequate.  Thus,  the  NRC  has 
determined  that  the  requirements  of 
NQA-1-1979,  that  are  part  of  the 
incorporation  by  reference  of  the  OM 
Code,  is  acceptable  for  use  in  the 
context  of  the  OM  Code,  as  permitted  by 
ISTA  1.4,  provided  the  licensee  utilizes 
its  10  CFR  Part  50,  Appendix  B.  QA 
program  in  conjunction  with  the  OM 
Code.  Changes  to  licensee's  QA  program 
shall  be  made  in  accordance  with  10 


CFR  50.54.  Further,  where  NQA-1  and 
the  OM  Code  do  not  address  the 
commitments  contained  in  the 
licensee's  Appendix  B  QA  program 
description,  such  commitments  shall  be 
applied  to  OM  Code  activities.  Proposed 
§  50.55a(b)(3){i)  addresses  licensee's 
commitments  related  to  the  OM  Code. 

2.3.2.5    Modification 

2.3.2.5.1    Stroke  Time  Testing 

Proposed  §50.55a(b)(3)(ii)  would 
require  that  the  stroke  time  testing 
requirement  of  Subsection  ISTC  of  the 
OM  Code  applicable  for  motor-operated 
valves  (MOVs)  be  supplemented  with 
programs  that  licensees  have  previously 
committed  to  perform,  prior  to  issuance 
of  this  amendment  to  §  50.55a,  for 
demonstrating  the  design  basis 
capabilify  of  MOVs.  Stroke  time  testing 
of  MOVs  has  been  specified  in  ASME 
Section  XI  and  is  currently  required  by 
§  50.55a(f).  This  same  testing  is  required 
by  the  OM  Code.  This  testing  is  a  useful 
tool  and  complements  other  tests  used 
to  verify  MOV  function.  Variation  in 
measured  stroke  times  can  indicate 
valve  degradation.  Additionally, 
periodic  stroking  provides  valve 
exercise  and  some  measure  of  on- 
demand  reliabilify.  However,  as 
discussed  in  NRC  Generic  Letter  (GL) 
89-10  "Safety-Related  Motor-Operated 
Valve  Testing  and  Surveillance"  dated 
June  28, 1989,  it  is  now  recognized  that 
the  stroke  time  testing  alone  is  not 
sufficient  to  provide  assurance  of  MOV 
capabilify  imder  design-basis 
conditions. 

Subsequent  to  licensees  implementing 
programs  pursuant  to  GL  89-10,  the 
NRC  issued  Generic  Letter  96-05. 
"Periodic  Verification  of  Design-Basis 
Capabilify  of  Safety-Related  Motor- 
Operated  Valves,"  on  September  18, 
1996.  This  generic  letter  requested 
licensees  to  establish  a  program,  or  to 
ensure  the  effectiveness  of  their  current 
program,  to  verify  on  a  periodic  basis 
that  safefy-related  motor-operated 
valves  continue  to  be  capable  of 
performing  their  safefy  functions  within 
the  current  licensing  bases  of  the 
facilify.  Prior  to  issuance  of  this  rule, 
licensees  have  made  licensing 
commitments  pursuant  to  GL  96-05  that 
have  been  reviewed  by  the  NRC  staff. 
Most  licensees  have  committed  to 
participate  in  the  Joint  Owners  Group 
(JOG)  Program  on  MOV  Periodic 
Verification.  The  JOG  program  includes 
three  phases:  (1)  licensees  will  establish 
an  interim  static  diagnostic  testing 
program  developed  by  JOG  with  a  test 
frequency  based  on  maigin  and  safisfy 
significance;  (2)  JOG  will  coordinate  a 
dynamic  testing  program  over  the  next 


5  years  that  includes  approximately  150 
MOVs  with  participating  licensees  each 
testing  a  few  MOVs  three  times  over  this 
interval;  and  (3)  based  on  the  results  of 
the  dynamic  testing  program,  JOG  will 
establish  a  long-term  periodic  test 
program.  Proposed  §  50.55a(b)(3)(ii) 
would  require  that  licensees 
supplement  the  stroke  time  testing 
requirements  of  the  OM  Code  with  these 
commitments. 

2.4    Expedited  Implementation 


2.4.1     Appendix  Vm 

The  proposed  rule  would  require  that 
licensees  expedite  implementation  of 
mandatory  Appendix  VIII, 
"Performance  Demonstration  for 
Ultrasonic  Examination  Systems,"  to 
Section  XI,  1995  Edition  with  the  1996 
Addenda.  Three  proposed  modifications 
would  be  included  to  address  NRC 
positions  on  the  use  of  Appendix  Vin. 
Licensees  would  be  required  to 
implement  Appendix  VIII,  including  the 
modifications,  for  all  examinations  of 
the  pressure  vessel,  piping,  nozzles,  and 
bolts  and  studs  which  occur  after  6 
months  fitim  the  date  of  the  final  rule. 
The  proposed  rule  would  not  require 
any  change  to  a  licensee's  ISI  schedule 
for  examination  of  these  components, 
but  would  require  that  the  provisions  of 
Appendix  VIII  be  used  for  all 
examinations  after  that  date  rather  than 
the  ultrasonic  testing  (UT)  procedures 
and  personnel  requirements  presently 
being  utilized  by  licensees. 

Appendix  Vm  provides  the 
requirements  for  performance 
demonstration  for  ultrasonic  testing 
(UT)  procedures,  equipment,  and 
personnel  used  to  detect  flaws  and  size 
flaws.  Its  requirements  are  applicable  to 
all  UT  performed  for  Class  1,  Class  2, 
and  Class  3  items  (i.e.,  reactor  vessel, 
nozzles,  piping,  and  bolting  and  studs). 
These  requirements  are  also  to  be 
utilized  when  implementing  the 
augmented  inservice  inspection 
program  for  reactor  vessel  shell  welds 
presently  required  by 
§50.55a(g)(6)(ii)(A).  The  NRC  has 
reviewed  the  1995  Edition  with  the 
1996  Addenda  of  Appendix  Vm  and  has 
determined  that  the  provisions 
contained  in  this  appendix  should  be 
used  with  three  modifications 
(addressed  below).  This  mandatory 
appendix  would  normally  be  adopted  as 
part  of  the  routine  120-month  update 
specified  in  §50.55a(g)(4),  but  because 
of  the  importance  of  &e  Appendix  Vni 
program,  the  NRC  has  determined  that 
its  requirements  should  be  implemented 
after  6  months  frx)m  the  date  of  the  final 
rule.  The  performance  demonstration 
requirements  in  Appendix  Vlll  would 
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substantially  improve  the  ability  of  an 
examiner  to  detect  and  characterize 
flaws  in  examined  components.  UT 
procedures  and  personnel  requirements 
are  presently  contained  in  Section  XI 
but,  as  detailed  in  the  documented 
evaluation  required  by  §  50.109(a)(4), 
personnel  qualified  to  Appendix  VIII  are 
significandy  better  at  detecting  flaws. 
The  industry's  Performance 
Demonstration  Initiative  (PDI) 
established  a  process  in  accordance 
with  Appendix  VIII  for  reactor  vessel, 
nozzle,  piping,  and  bolting 
examinations.  PDI  has  received 
considerable  support  from  the  industry, 
and  every  licensee  has  contributed 
financially.  The  majority  of  the  cost  of 
PDI  was  in  setting  up  the  samples, 
which  has  been  completed.  Proposed 
§  50.55a(g}(6)(ii)(C)(l)  would  require 
licensees  to  utilize  the  improved 
requirements  in  Appendix  VIII  for  all 
examinations  of  reactor  vessels 
(including  nozzles),  piping,  and  bolting 
performed  after  6  months  from  the  date 
of  the  final  rule.  To  date,  the  PDI 
program  has  qualified  over  300 
individuals  for  piping  and  five  teams  for 
vessel  examinations.  Thus,  the  NRC 
does  not  believe  that  a  6-month 
implementation  p>eriod  would  result  in 
hardship. 

2.4.1.1     Modifications 

2.4.1.1.1     Appendix  VIII  Personnel 
Qualification 

The  first  proposed  modification  of 
Appendix  VIII  relates  to  its  requirement 
that  ultrasonic  examination  personnel 
meet  the  requirements  of  Appendix  VII, 
"Qualification  of  Nondestructive 
Examination  Personnel  for  Ultrasonic 
Examination,"  to  Section  XI.  Appendix 
VII  first  appeared  in  Section  XI  in  the 
1988  Addenda  and  was  incorporated  by 
reference  into  §  50.55a  in  a  final  rule 
published  on  August  6, 1992  (57  FR 
34666).  The  NRC  believes  diat  the 
requirement  in  Appendix  VII-4240  for 
personnel  to  receive  a  minimum  of  10 
hours  of  training  on  an  annual  basis  is 
inadequate.  Proposed 
§  50.55a(b)(2)(xvii)  would  require  that 
all  personnel  qualified  for  performing 
ultrasonic  examinations  in  accordance 
with  Appendix  VIII  receive  40  hours  of 
aimual  training  which  includes 
laboratory  work  and  examination  of 
flawed  specimens.  Signals  can  be 
difficult  to  interpret,  and  as  detailed  in 
the  regulatory  analysis  for  this 
rulemaking,  experience  and  studies 
indicate  that  the  examiner  must  practice 
on  a  frequent  basis  to  maintain  the 
capability  for  proper  interpretation.  In 
addition,  these  studies  have  shown  that 
this  capability  begins  to  diminish 


within  approximately  6  months  if  skills 
are  not  maintained.  Thus,  10  hours  of 
annual  training  is  not  sufficient  practice 
to  maintain  skills.  The  NRC  believes 
that  a  minimum  of  40  hoiuv  of  annual 
training,  not  10  hours,  is  required  to 
maintain  an  examiner's  abilities  in  this 
highly  specialized  skill  area.  The  NRC 
expects  that  licensees  would  distribute 
the  training  over  the  course  of  the  year 
to  ensure  that  interpretation  skills  do 
not  diminish. 

2.4.1.1.2  Appendix  Vm  Specimen  Set 
Cracks 

The  second  proposed  modification  of 
Appendix  VIII  would  require  that  all 
flaws  in  the  specimen  sets  used  for 
performance  demonstration  for  piping, 
vessels,  and  nozzles  be  cracks.  For 
piping.  Appendix  Vm  requires  that  all 
of  the  flaws  in  a  specimen  set  be  cracks. 
However,  for  vessels  and  nozzles, 
Ap{>endix  VIII  would  allow  as  many  as 
50%  of  the  flaws  to  be  notches.  For  the 
purpose  of  demonstrating 
nondestructive  examination  (NDE) 
capabilities,  notches  are  not  realistic 
representations  of  service  induced 
cracks.  An  inspector  cannot  properly 
interpret  service  induced  cracks  by 
qualifying  with  specimens  containing 
notches.  Notches  are  easier  to  detect 
than  flaws  because  notches  have  a 
higher  amplitude  and  simpler  signal 
characteristics.  Notches  are  easier  to 
interpret  and,  in  fact,  the  probability  of 
detecting  notches  can  be  much  higher 
than  the  probability  of  detecting  cracks 
under  similar  conditions.  In  addition. 
Appendix  VIII  provides  a  screening  test 
that  uses  a  relatively  small  sample  size 
containing  few  flaws.  If  some  of  the 
flaws  are  replaced  by  notches  that  are 
unrealistic,  the  Screening  test  becomes 
ineffective.  Because  of  these 
considerations,  the  flaws  in  the 
specimen  sets  utilized  for  piping  by 
EPRI  for  the  PDI  are  all  cracks.  The 
regulatory  analysis  for  this  rulemaking 
contains  a  detailed  discussion  of  the 
importance  of  using  cracks  in  the 
specimens.  Thus,  proposed 
§  50.55a(b)(2)(xiii)  woidd  require  that  all 
flaws  in  the  specimen  sets  used  for 
performance  demonstration  be  cracks. 

2.4.1.1.3  Appendix  VIII  Specimen  Set 
Microstructure 

The  third  proposed  modification  of 
Appendix  VIII  would  require  that  all 
specimens  for  single-side  tests  contain 
microstructures  like  the  components  to 
be  inspected  and  flaws  with  non- 
optimum  characteristics  consistent  with 
field  experience  that  provide  realistic 
challenges  to  the  UT  technique. 
Appendix  VIII  does  not  distinguish 
specimens  for  two-sided  examinations 


fitim  those  used  for  single-sided 
examination. 

Appendix  VIII  was  originally 
developed  using  UT  lessons  learned 
&t>m  two-sided  examinations  of  welds. 
This  UT  experience  provided  the  input 
for  designing  specimens  and  selecting, 
locating,  and  characterizing  flaws. 
Studies  have  shown  that  defect 
characteristics  such  as  shape,  size, 
depth,  tilt  angle,  skew  angle,  roughness, 
and  crack  tip  affect  the  probability  of 
detecting  a  particular  flaw.  For  example, 
it  was  demonstrated  in  one  particidar 
study  (Reference  22  in  the  documented 
evaluation)  that  a  particular  flaw  was 
over  three  times  more  reflective  in  one 
direction,  thus  easier  to  detect,  than  in 
the  opposite  direction.  Specimens 
designed  for  two-sided  examination 
may  not  have  defects  which  are 
appropriate  for  single-sided 
performance  demonstration;  i.e.,  the 
specimens  may  not  adequately  test  an 
examiners  proficiency  in  detecting 
flaws.  Therefore,  in  order  to  proceed 
with  the  effort  of  qualifying  UT  systems 
(equipment,  procedures,  and  personnel) 
for  single-sided  examinations,  proposed 
§  50.55a(b)(2)(xx)  would  require  the 
industry  to  develop  sets  of  specimens 
that  contain  microstructures  similar  to 
the  types  found  in  the  components  to  be 
inspected  and  flaws  with  non-optimum 
characteristics,  such  as  skew,  tilt,  and 
roughness,  consistent  with  field 
experience  that  provide  realistic 
challenges  for  single-sided  perfgrmance 
demonstration. 

2.4.2  Generic  Letter  on  Appendix  VIII 

A  draft  generic  letter  was  published  in 
the  Federal  Register  (61  FR  69120)  for 
public  comment  on  December  31, 1996, 
to  alert  the  industry  to  the  importance 
of  using  equipment,  procedures,  and 
examiners  capable  of  reliably  detecting 
and  sizing  flaws  in  the  performance  of 
comprehensive  examinations  of  reactor 
vessels  and  piping.  The  generic  letter 
stated  that  even  though  the  need  for 
improvement  clearly  existed,  the  staff 
had  reached  the  conclusion  that 
immediate  backfitting  of  Appendix  Vm 
in  advance  of  this  proposed  rulemaking 
was  not  warranted.  This  conclusion  was 
based  on  consideration  of  defense-in- 
depth  measures.  Code  margins  in 
component  design,  leakage  monitoring 
systems,  and  also  that  Appendix  VIII 
was  already  being  applied  to  selected 
piping  subject  to  intergranular  stress 
corrosion  cracking.  The  NRC  received 
16  conmfient  letters  on  the  generic  letter. 

The  comments  generally  were  very 
similar  and  can  be  summarized  in  the 
following  five  items:  (1)  it  is 
inappropriate  to  request  licensees  to 
volimtarily  commit  to  a  program  in  a 
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generic  letter;  (2)  the  urgency  for 
licensee's  to  voluntarily  commit  to 
implementing  Appendix  vm  is 
inconsistent  with  the  statement  in  the 
generic  letter  that  a  safety  concern  does 
not  exist  that  would  warrant  immediate 
backfitting  in  advance  of  the 
rulemaking;  (3)  the  performance-based 
qualification  program  of  Appendix  VIII 
should  be  approved  an  alternative  to  the 
current  ASME  Code,  and  Appendix  Vm 
as  implemented  by  PDI  should  be 
recognized  as  an  acceptable  alternative 
for  Appendix  VIII;  (4)  the  NRC  should 
provide  guidance  on  incorporating 
Appendix  VIII  and/or  PDI  into  plant- 
specific  ISI  programs;  and  (5)  the 
generic  letter  would  request  that 
licensees  update  their  UT  ISI  and 
augmented  inspection  commitments  to  a 
Code  edition  not  yet  referenced  in  the 
regulations. 

With  regard  to  the  first  comment,  the 
NRC  disagrees  that  it  is  inappropriate  to 
request  licensees  to  voluntarily  commit 
to  a  program  in  a  generic  letter.  This  is 
one  mechanism  available  to  the  NRC  for 
alerting  licensees,  for  example,  to 
degraded  conditions  which  may 
unacceptably  affect  the  function  of 
safety-related  components.  The  second 
comment  takes  the  generic  letter 
statement  out  of  context.  What  the 
generic  letter  actually  stated  was  that  a 
safety  concern  did  not  exist  to  warrant 
immediate  backfitting  in  advance  of  the 
rulemaking  because  of  defense-in-depth 
measures.  Code  margins  in  design,  and 
that  Appendix  VIII  was  already  being 
applied  to  selected  piping  subject  to 
intergranular  stress  corrosion  cracking. 
The  NRC  strongly  disagrees  that 
Appendix  VIII  and  Appendix  VIII  as 
implemented  by  PDI  should  be 
alternatives  to  the  present  Code  rules. 
As  detailed  in  the  documented 
evaluation  for  backfitting  Appendix 
vm,  it  has  been  demonstrated  that 
examiners  previously  considered 
qualified  under  Section  XI  generally 
have  marginal  UT  skills.  This  was 
evident  from  the  discouragingly  low 
percentage  of  examiners  initially 
satisfying  the  screening  criteria  for 
detecting  flaws  under  the  PDI  program. 
Comment  four  regarding  guidance  on 
incorporating  Appendix  VIII  into 
present  ISI  programs,  and  comment  five 
regarding  Code  edition  are 
automatically  resolved  in  a  rulemaking 
format. 

At  the  time  the  generic  letter  was 
issued,  this  proposed  rulemaking  was 
still  under  development.  The  purpose  of 
the  generic  letter  was  to  alert  the 
industry  to  the  (1)  generally  poor 
performance  in  detecting  flaws  and  (2) 
the  Commission's  intent  to  endorse 
Appendix  vni  via  rulemaking. 


Publication  of  a  final  rule  would  obviate 
the  need  for  the  generic  letter. 

2.4.3  Class  1  Piping  Volumetric 
Examination 


A  proposed  modification  of  Section 
XI  would  require  licensees  of 
pressurized  water  reactor  plants  to 
supplement  the  surface  examination  of 
Class  1  High  Pressure  Safety  Injection 
Systems  (HPSI)  piping  as  required  by 
Examination  Category  B-J  of  Table 
IWB-2500-1  for  nominal  pipe  sizes 
(NPS)  between  4  (inches)  and  1+ 
(inches),  with  a  volumetric  (ultrasonic) 
examination.  This  requirement  is 
proposed  because  (1)  inside  diameter 
cracking  of  HPSI  piping  in  the  subject 
size  range  has  been  previously 
discovered  (as  detailed  in  NRC  Generic 
Letter  85-20,  "High  Pressure  Injection/ 
Make-Up  Nozzle  Cracking  in  Babcock 
and  Wilcox  Plants,"  and  in  NRC 
Information  Notice  97-46,  ("Unisolable 
Crack  in  High-Pressure  Injection 
Piping,"),  (2)  failure  of  this  line  could 
result  in  a  small  break  loss  of  coolant 
accident  while  direcdy  affecting  the 
system  designed  to  mitigate  such  an 
event,  and  (3)  volumetric  examinations 
are  already  required  by  the  Code  for 
Class  2  portions  of  Uiis  system  (Table 
IWC-2500-1,  Examination  Category  C- 
F-1)  within  the  same  NPS  range.  Thus, 
not  only  are  the  requirements  between 
Class  1  and  Class  2  inconsistent  (with 
the  Class  1  portions  being  subject  to  less 
stringent  testing  requirements  as 
compared  with  Class  2  portions  of  the 
same  type  of  piping),  but  operating 
experience  has  shown  that  these  reactor 
coolant  pressure  boundary  (RCPB)  pipe 
examinations  need  to  be  more 
comprehensive.  Proposed 
§  p50.55a(b)(2)(xv)  would  require 
licensees  to  supplement  the  Section  XI 
required  surface  examination  for  the 
Class  1  portion  of  the  HPSI  system  with 
volumetric  examination  in  order  to 
ensure  the  integrity  of  the  reactor 
coolant  pressure  boundary  as  required 
by  General  Design  Criteria  (GDC)  14, 10 
CFR  Part  50,  Appendix  A,  or  similar 
provisions  in  the  licensing  basis  for 
these  facilities,  and  Criteria  II  and  XVI 
of  10  CFR  Part  50,  Appendix  B. 
Licensees  would  be  required  to  perform 
the  volumetric  examination  during  any 
ISI  program  inspection  of  the  HPSI 
system  performed  after  6  months  &t)m 
the  date  of  the  final  rule.  Utilization  of 
licensee's  existing  ISI  schedules  will 
result  in  the  volumetric  examinations 
being  implemented  in  a  reasonable 
period  of  time  while  not  impwcting 
lengths  of  outages  or  requiring  facility 
shutdown  solely  for  performance  of 
these  examinations. 


2.5  Voluntary  Implementation 
2.5.1  Section  III  ^ 

The  NRC  has  reviewed  the  1989 
Addenda,  1990  Addenda,  1991 
Addenda.  1992  EdiUon,  1992  Addenda 
1993  Addenda.  1994  Addenda,  1995 
Edition,  and  1996  Addenda  of  SecUon 
III.  Division  1,  for  Class  1,  Class  2,  and 
Class  3  components,  and  has 
determined  that  they  are  accepUble  for 
voluntary  use  with  six  proposed 
limitations.  In  addiUon.  §  50.55a  would 
be  modified  to  ensure  consistency 
between  §  50.55a  and  NCA-1140. 

The  version  of  Section  m  utilized  by 
licensees  is  chosen  prior  to 
construction.  Section  50.55a  permits 
licensees  to  use  the  original 
construction  code  during  the 
operational  phase  or  voluntarily  update 
to  a  later  version  which  has  been 
endorsed  by  §  50.55a.  Accordingly,  the 
proposed  limitations  to  Section  in 
become  effective  only  when  a  licensee 
volimtarily  updates  to  a  later  version. 
The  modification  would  only  apply  to  a 
applicant  for  a  new  construction  permit 
2.5.1.1  Limitations 
2.5.1.1.1  Engineering  Judgement 

The  first  proposed  limitation  to  the 
implementation  of  Section  in  would 
establish  an  NRC  restriction  with  regard 
to  the  Foreword  in  the  1992  Addenda 
through  die  1996  Addenda  of  the  BPV 
Code.  That  Foreword  addresses  the  use 
of  "engineering  judgement"  for 
construction  activities  not  specifically 
considered  by  the  Code.  Proposed 
paragraph  50.55a(b)(l)(i)  would  require 
that  when  a  licensee  relies  on 
engineering  judgement  for  activities  or 
evaluations  of  components  or  systems 
within  the  scope  of  §  50.55a  that  are  not 
directly  addressed  by  the  BPV  Code,  the 
licensee  must  receive  NRC  approval  for 
those  activities  or  evaluations  pursuant 
to  §  50.55a(a)(3). 

2.5.1.1.2    Section  m  Materials 

The  second  proposed  limitation  to  the 
implementation  of  Section  in  pertains  to 
a  reference  to  Section  U,  "Materials," 
Part  p,  "Properties."  Section  II,  Part  D, 
contained  many  printing  errors  in  the 
1992  Edition.  These  errors  were 
corrected  in  the  1992  Addenda. 
Proposed  §50.55a(b)(l)(ii)  would 
require  that  Section  11,  1992  Addenda, 
be  applied  when  using  the  1992  Edition 
of  Section  HI.  The  limitation  is 
necessary  to  ensure  that  users  of  the 
Code  use  the  design  stresses  intended 
by  die  ASME  Code. 

2.5.1.1.3    Weld  Leg  Dimensions 

The  third  proposed  limitation  to  the 
implementation  of  Section  IH  would 
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correct  a  conflict  in  the  design  and 
cons\mction  requirements  in  Subsection 
NB  (Class  1  Components),  Subsection 
NC  (Class  2).  and  Subsection  ND  (Class 
3)  of  Section  m.  1989  Addenda  through 
the  1996  Addenda  of  the  BPV  Code. 
Two  equations  in  NB-3683. 4(c)(1). 
Footnote  11  to  Figure  NC-3673.2(b)-l, 
and  Figure  NI>-3673.2(b>-l  were 
modified  in  the  1989  Addenda  and  are 
no  longer  in  agreement  with  Figures 
NB-4427-1,  NC-4427-1,  and  NI>-4427- 
1.  This  change  results  in  a  different 
weld  leg  dimension  depending  on 
whether  the  dimension  is  derived  bom 
the  text  or  calculated  from  the  figures. 
Thus,  to  ensure  consistency,  proposed 
§  50.55a(b)(l)(iii)  would  require  that 
licensees  use  the  1989  Edition  for  the 
above  referenced  paragraphs  and  figures 
in  lieu  of  the  1989  Addenda  throu^  the 
1996  Addenda. 

2.5.1.1.4  Seismic  Design 

The  fourth  proposed  limitation  to  the 
implementation  of  Section  III  pertains  to 
new  requirements  for  piping  design 
evaluation  contained  in  the  1994 
Addenda  through  the  1996  Addenda  of 
the  BPV  Code.  The  NRC  has  determined 
that  changes  to  subarticles  NB-3200, 
"Design  by  Analysis, "  NB-3600. 
"Piping  Design."  NC-3600.  "Piping 
Design,"  and  ND-3600,  "Piping 
Design,"  of  Section  III  for  Class  1 ,  2,  and 
3  piping  design  evaluation  for  reversing 
dynamic  loads  (e.g. ,  earthquake  and 
other  similar  type  dynamic  loads  which 
cycle  about  a  mean  value)  are 
unacceptable.  The  new  requirements  are 
based  on  the  premise  that  loads  such  as 
earthquake  loads  are  not  capable  of 
producing  collapse  or  gross  distortion  of 
a  component.  The  requirements,  in  part, 
are  based  on  General  Electric 
evaluations  of  the  test  data  performed 
under  sponsorship  of  the  Electric  Power 
Research  Institute  (EPRI)  and  the  NRC. 
However,  NRC  evaluations  of  the  data 
do  not  support  the  changes  and  indicate 
lower  margins  than  those  estimated  in 
earlier  evaluations.  The  ASME  has 
established  a  special  working  group  to 
reevaluate  the  bases  for  the  seismic 
design  for  piping.  Thus,  in  proposed 
§  50.55a(b)(l)(iv),  licensees  would  be 
permitted  to  use  articles  NB-3200,  NB- 
3600.  NC-3600.  and  ND-3600,  in  the 
1989  Addenda  through  the  1993 
Addenda,  but  would  be  prohibited  from 
using  these  requirements  in  the  1994 
Addenda  through  the  1996  Addenda. 

2.5.1.1.5  Quality  Assurance 

The  fifth  proposed  limitation  to  the 
implementation  of  Section  III  pertains  to 
the  use  of  NQA-1,  "Quality  Assurance 
Requirements  for  Nuclear  Facilities," 
with  Section  ID.  Section  III  references 


NQA-1  as  part  of  its  individual 
requirements  for  a  QA  program  by 
integrating  portions  of  NQA-1  into  the 
QA  program  defined  in  NCA-4000, 
"Quality  Assurance."  At  present, 
§  50.55a  endorses  the  1989  Edition  of 
the  ASME  Code  which  references  NQA- 
1-1986  for  Section  III.  The  1996 
Addenda  of  the  ASME  Code  references 
NQA-1-1992  for  Section  HI. 
The  NRC  has  reviewed  the 
requirements  of  NQA-1,  1986  Addenda 
through  the  1992  Addenda,  that  are  part 
of  the  incorporation  by  reference  of 
Section  III,  and  has  determined  that  the 
provisions  of  NQA-1  are  acceptable  for 
use  in  the  context  of  Section  III 
activities.  Portions  of  NQA-1  are 
integrated  into  Section  III 
administrative,  quality,  and  technical 
provisions  which  provide  a  complete 
QA  program  for  design  and 
construction.  NQA-1  by  itself  would 
not  adequately  describe  how  to  satisfy 
the  requirements  of  10  CFR  Part  50, 
Appendix  B,  "Quality  Assurance 
Criteria  for  Nuclear  Power  Plants  and 
Fuel  Reprocessing  Plants."  The 
additional  criteria  contained  in  Section 
III,  such  as  nuclear  accreditation,  audits, 
and  third  party  inspection,  establishes  a 
complete  program  and  satisfies  the 
requirements  of  Appendix  B  (i.e.,  the 
provisions  of  Section  III  integrated  with 
NQA-1).  Because  licensees  may 
voluntarily  choose  to  apply  later 
provisions  of  Section  III,  proposed 
§50.55a(b)(l)(v)  contains  a  limitation 
which  would  require  that  the  edition 
and  addenda  of  NQA-1  specified  by 
NCA-4000  of  Section  in  be  used  in 
conjunction  with  the  administrative, 
quality,  and  technical  provisions 
contained  in  the  edition  of  Section  III 
being  utilized. 

2.5.1.1.6    Independence  of  Inspection 

The  sixth  proposed  limitation  to  the 
implementation  of  Section  III  would 
prohibit  licensees  from  using 
subparagraph  NCA-4134. 10(a), 
"Inspection,"  in  the  1995  Edition 
through  the  1996  Addenda.  Prior  to  this 
edition  and  addenda,  NCA-4134. 10(a) 
required  that  the.  provisions  of  NQA-1, 
"Quality  Assurance  Program 
Requirements  for  Nuclear  Facilities," 
Basic  Requirement  10.  "Inspection." 
and  Supplement  lOS-1, 
"Supplementary  Requirements  for 
Inspection,"  be  utilized  without 
exception.  In  the  1995  Edition,  NCA- 
4134. 10(a)  was  modified  so  that 
paragraph  2  of  Supplement  lOS-1  and 
the  requirements  for  independence  of 
inspection  were  no  longer  required. 
Supplement  lOS-1,  2.1,  states  that 
"Inspection  Personnel  shall  not  report 
directly  to  the  immediate  supervisors 


who  are  responsible  for  performing  the 
work  being  inspected."  Subparagraph 
2.2  states  "Each  person  who  verifies 
conformance  of  work  activities  for 
purposes  of  acceptance  shall  be 
qualified  to  perform  the  assigned  task." 
By  exempting  Supplement  lOS-1 
paragraph  2  from  the  requirements  of 
NCA-4134.10.  Section  III  could  promote 
noncompliance  with  10  CFR  50. 
Appendix  B.  "Quality  Assurance 
Criteria  for  Nuclear  Power  Plants  and 
Fuel  Reprocessing  Plants,"  Criterion  1, 
"Organization."  This  criterion  requires 
that  persons  performing  QA  functions 
report  to  a  management  level  such  that 
authority  and  organizational  freedom, 
including  sufficient  independence  fi'om 
cost  and  schedule  when  opposed  to 
safety  considerations,  are  provided. 
Thus,  in  proposed  §50.55a(b)(l)(vi), 
licensees  would  be  permitted  to  use  the 
provisions  contained  in  NCA- 
4134.10(a),  in  the  1989  Addenda 
through  the  1994  Addenda,  but  would 
be  prohibited  from  using  these 
provisions  in  the  1995  Edition  through 
the  1996  Addenda. 

2.5.1.2    MofUfication 

2.5.1.2.1    Applicable  Code  Version  for 
New  Construction 

The  proposed  modification  of  Section 
III  addresses  a  possible  conflict  between 
NCA-1 140  and  §  50.55a  for  new 
construction.  NCA-1140  of  Section  III 
requires  that  the  length  of  time  between 
the  date  of  the  edition  and  addenda 
used  for  new  construction  and  the 
docket  date  of  the  nuclear  power  plant 
be  no  greater  than  three  years.  Paragraph 
50.55a(b)(l)  requires  that  the  edition 
and  addenda  utilized  be  incorporated  by 
reference  into  the  regulations.  The 
possibility  exists  that  the  edition  and 
addenda  required  by  the  ASME  Code  to 
be  used  for  new  construction  would  not 
be  incorporated  by  reference  into 
§  50.55a.  In  order  to  resolve  this 
possible  discrepancy,  the  NRC  proposes 
to  modify  existing  §§§  50.55a(c)(3)(i), 
50.55a(d)(2)(i),  and  50.55a(e)(2)(i),  to 
permit  an  applicant  for  a  construction 
permit  to  use  the  latest  edition  and 
addenda  which  has  been  incorporated 
by  reference  into  §  50.55a(b)(l)  if  the 
requirements  of  the  ASME  Code  and  the 
regulations  cannot  simultaneously  be 
satisfied. 

2.5.2    Section  XI  (Voluntary 
Implementation) 

Licensees  would  be  permitted  to 
update  from  the  1992  Edition  with  the 
1992  Addenda  of  Subsection  IWE  and 
Subsection  IWL  to  the  1995  Edition 
with  the  1996  Addenda.  In  addition, 
licensees  could  implement  Code  Case 
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N-513.  "Evaluation  Criteria  for 
Temporary  Acceptance  of  Flaws  in 
Class  3  Piping,"  and  Code  Case  N-523- 
1,  "Mechanical  Clamping  Devices  for 
Class  2  and  3  Piping." 

2.5.2.1     SubMCtion  IWE  and 
Subsection  IWL 

Many  of  the  provisions  in  Section  XI 
SubsecUon  IWL.  "Requirements  for 
Class  CC  Concrete  Components  of  Light- 
Water  Cooled  Power  Plants,"  pertaining 
to  the  inspection  of  the  tendons  of 
concrete  containments  were  based  on 
guidance  contained  in  Regulatory  Guide 
1.35,  "Inservice  Inspection  of  Ungrouted 
Tendons  in  Prestressed  Concrete 
Containments."  A  final  rule  published 
on  August  8.  1996  (61  FR  41303) 
incorporated  by  reference  the  1992 
Edition  with  the  1992  Addenda  of 
Subsection  IWE,  "Requirements  for 
Class  MC  and  Metallic  Liners  of  Class 
CC  Components  of  Light- Water  Cooled 
Power  Plants,"  and  Subsection  IWL.  At 
that  time,  there  were  several  key 
positions  in  the  regulatory  guide 
addressing  the  trending  of  prestress 
losses,  unanticipated  tendon  elongation, 
grease  leakage,  and  excessive  water  in 
the  sampled  sheathing  filler  grease  not 
addressed  in  Subsection  IWL  because 
the  ASME  Code  committees  had  not  yet 
completed  consideration  of  these 
positions.  Due  to  the  importance  of 
these  positions,  the  final  rule  addressed 
them  in  paragraphs  50.55a(b)(2)(ix)(A) 
through  50.55a(b)(2)(ix)(D)(3).  In 
addition,  the  final  rule  contained 
§50.55a(b)(2)(ix)(E)  which  addressed 
the  occurrence  of  degradation  in 
inaccessible  areas  of  containments. 

Since  publication  of  the  1992 
Addenda,  the  ASME  Code  committees 
have  completed  their  consideration  of 
those  regulatory  guide  positions.  Most 
have  been  incorporated  into  subsequent 
edition  and  addenda,  and  the  1995 
EdiUon  with  the  1996  Addenda 
addresses  all  of  the  modifications  listed 
above  except  grease  leakage  and 
degradation  in  inaccessible  areas.  Thus, 
licensees  would  be  required  to  utilize 
the  modifications  presently  in  §  50.55a 
addressing  grease  leakage  and 
degradation  in  inaccessible  areas.  The 
NRC  has  determined  that  the  provisions 
contained  in  Subsection  IWE  and 
Subsection  IWL,  1995  Edition  with  the 
1996  Addenda  Code,  in  conjunction 
with  the  modifications,  would  be 
acceptable. 

The  final  rule  published  on  August  8, 
1996  (61  FR  41303)  incorporated 
Subsection  IWE  and  Subsection  IWL 
into  §  50.55a  for  the  first  time.  The  final 
rule  contained  a  requirement  for 
licensees  to  develop  and'implement  a 
containment  ISI  program  within  five 


years.  Each  plant  had  a  pre-existing  ISI 
program  to  address  Class  1,  Class  2,  and 
Class  3  components.  The  rule  left  it  to 
the  licensee's  discretion  whether  to 
have  two  separate  ISI  programs,  or 
merge  the  containment  ISI  program  with 
the  pre-existing  program. 

It  has  been  over  a  year  since  the  final 
rule  was  issued,  and  some  licensees 
have  begun  the  development  of  a 
containment  ISI  program  to  comply 
with  the  required  5-year 
implementation  period.  This 
containment  ISI  program  will  be  based 
on  the  1992  Edition  with  the  1992 
Addenda  as  required  by  the  final  rule. 
However,  other  licensees  have  indicated 
that  they  will  request  NRC  approval 
pursuant  to  §  50.55a(a)(3)  to  use  later 
editions  and  addenda  of  Subsection  IWE 
and  Subsection  IWL  before  this 
proposed  rule  becomes  final.  Thus,  to 
provide  flexibility,  §  50.55a(b)(2)(vi)  has 
been  modified.  Licensees  would  be 
permitted  to  implement  either  the 
presently  required  1992  Edition  with 
the  1992  Addenda,  or  the  latest 
containment  examination  provisions; 
i.e.,  1995  Edition  with  the  1996 
Addenda. 

For  those  licensees  implementing  the 
1992  EdiUon  with  the  1992  Addenda, 
all  of  the  modifications  contained  in 
paragraphs  50.55a(b)(2)(ix)(A)  through 
50.55a(b){2)(ix)(D)(3)  must  be  applied  as 
presently  required  by  §  5G.55a. 
Licensees  wishing  to  implement  the 
1995  Edition  with  the  1996  Addenda 
would  be  required  to  apply  paragraphs 
50.55a(b)(2)(ix)(A), 
50.55a(b)(2){ix)(D)(3),  and 
50.55a(b)(2)(ix)(E).  Paragraph 
§50.55a(b)(2)(ix)  would  thus  be 
modified.  According  to 
§50.55a(g)(6)(ii)(B)(l),  the  containment 
examinations  performed  during  the  5- 
year  implementation  i>eriod  are  those 
examinations  which  are  required  by 
Subsection  IWE  during  the  first  period 
of  what  will  be  the  first  containment 
inspection  interval.  (Since  Subsection 
IWL  is  based  on  a  5-year  schedule, 
standard  Section  XI  periods  do  not 
apply  for  the  examination  of  concrete 
containments  and  their  post-tensioning 
systems).  With  completion  of  the  first 
period  examinations,  the  second  period 
of  the  first  contaiimient  ISI  interval 
would  begin.  The  end  of  the  third 
period  completes  the  first  containment 
ISI  interval,  a  containment  ISI  120- 
month  update  has  been  completed,  and 
the  second  containment  ISI  interval 
would  begin. 

As  licensees  have  begun  developing 
their  containment  ISI  programs,  the 
NRC  has  received  requests  to  clarify  the 
implementation  schedule  for  ISI  of 
concrete  containments  and  their  post- 


tensioning  systems.  The  current 
wording  of  §  50.55a{g)(6)(ii)(B)(2) 
requiring  licensees  to  implement  "the 
inservice  examinations  which 
correspond  to  the  number  of  years  of 
operation  which  are  specified  in 
Subsection  IWL"  has  created  confusion 
regarding  whether  the  first  examination 
of  concrete  is  required  to  meet  the 
examination  schedule  in  Section  XI, 
Subsection  IWL,  IWL-2410,  which  is 
based  on  the  date  of  the  Structural 
Integrity  Test  (SIT),  or  may  be 
performed  at  any  time  between 
September  9,  1996  and  September  9, 
2001.  According  to 
§  50.55a{g)(6)(ii)(B)(2)  of  the  final 
rulemaking,  the  first  examination  of 
concrete  may  be  performed  at  any  time 
between  September  9,  1996,  and 
September  9,  2001.  The  date  of  the  first 
examination  of  concrete  is  not 
conditional  upon  compliance  with 
Subsection  IWL-2410  or  the  SIT.  The 
purpose  of  the  italicized  words  is  to 
maintain  the  present  5-year  schedule  for 
examination  of  the  post-tensioning 
system  as  operating  plants  transition  to 
Subsection  IWL.  For  operating  reactors, 
there  is  no  need  to  repeat  the  1,  3,  5-year 
implementation  cycle. 

Section  50.55a(g)(6)(ii)(B)(2)  also 
stated  that  the  first  examination 
performed  shall  serve  the  same  purpose 
for  operating  plants  as  the  preservice 
examination  specified  for  plants  not  yet 
in  operation.  The  affected  planU  are 
presently  operating,  but  they  will  be 
performing  the  examination  of  concrete 
under  Subsection  IWL  for  the  first  time. 
Because  the  plants  are  operating,  a 
Section  XI  preservice  examination 
cannot  be  performed.  Therefore,  the  first 
concrete  examination  is  to  be  an 
inservice  examination  which  will  serve 
as  the  baseline  (the  same  purpose  for 
operating  plants  as  the  preservice 
examination  specified  for  plants  not  yet 
in  operation).  With  completion  of  this 
first  examination  of  concrete,  the  second 
five-year  Subsection  IWL  ISI  period 
would  begin.  Likewise,  examinations  of 
the  post-tensioning  system  at  the  nth 
year  (e.g.,  the  15th  year  post-tensioning 
system  examination),  if  performed  to  the 
requirements  of  Subsection  IWL,  are  to 
be  performed  to  the  ISI  requirements, 
not  the  preservice  requirements. 

The  NRC  has  also  been  requested  to 
clarify  the  schedule  for  future 
examinations  of  concrete  and  their  post- 
tensioning  systems  at  both  operating 
and  new  plants.  There  is  no  requirement 
in  Subsection  IWL  to  perform  the 
examination  of  the  concrete  and  the 
examination  of  the  post-tensioning 
system  at  the  same  time.  The 
examination  of  the  concrete  under 
Subsection  IWL  and  the  examination  of 
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the  liner  plates  of  concrete 
containments  under  Subsection  IWE 
may  be  performed  at  any  time  during 
the  5-year  expedited  implementation. 
This  examination  of  the  concrete  and 
liner  plate  provides  the  baseline  for 
comparison  with  future  containment 
ISI.  Coordination  of  these  schedules  in 
future  examinations  is  left  to  each 
licensee.  New  plants  would  be  required 
to  follow  all  of  the  provisions  contained 
in  Subsection  IWL,  i.e.,  satisfy  the 
preservice  examination  requirements 
and  adopt  the  1.  3,  5-year  examination 
schedule  ISI  schedule. 

2.5.2.2    Flaws  in  Class  3  Piping 

Proposed  §  50.55a(b)(2)(xvi)  would 
permit  licensees  to  use  Code  Case  N- 
513,  "Evaluation  Criteria  for  Temporary 
Acceptance  of  Flaws  in  Class  3  Piping," 
and  Code  Case  N-523-1,  "Mechanical 
Qamping  Devices  for  Class  2  and  3 
Piping."  Section  XI  contains  repair 
methods  for  pipes  with  a  flaw  exceeding 
acceptable  limits.  These  repairs  restore 
the  integrity  of  the  flawed  piping.  There 
are  certain  cases,  however,  where  a 
Section  XI  Code  repair  may  be 
impractical  for  a  flaw  detected  during 
plant  operation  (i.e..  a  plant  shutdown 
would  be  required  to  effiect  the  Code 
repair).  For  many  safety-related  piping 
systems,  immediate  repair  is  required 
regardless  of  plant  status.  However,  it 
has  been  determined  that  under  certain 
conditions,  temporary  acceptance  of 
flaws,  including  through-wall  leaking, 
of  low  and  moderate  energy  Class  3 
piping  is  acceptable  provided  that  the 
conditions  are  met,  and  the  repair  is 
effected  during  the  next  outage.  At 
present,  licensees  must  request  NRC 
staff  approval  to  defer  Section  XI  Code 
repair  for  these  Class  3  moderate  energy 
(200  xF,  275  psig)  piping  systems.  The 
NRC  has  reviewed  Code  Case  N-513 
and  Code  Case  N-523-1  and  has 
determined  that  Code  Case  N-523-1  is 
acceptable.  Code  Case  N-513  is 
acceptable  except  for  the  scope  and 
Section  4.0. 

Section  1.0(a)  of  the  Scope  to  Code 
Case  N-513  limits  the  use  of  the 
requirements  to  Class  3  piping. 
However,  Section  1.0(c)  would  allow 
the  flaw  evaluation  criteria  to  be  applied 
to  all  sizes  of  ferritic  steel  and  austenitic 
stainless  steel  pipe  and  tube.  Without 
some  limitation  on  the  scope  of  the 
Code  Case,  the  flaW  evaluation  criteria 
could  be  applied  to  components  such  as 
pumps  and  valves,  original  construction 
deficiencies,  and  pressure  boundary  ■ 
leakage;  applications  for  which  the 
criteria  should  not  be  utilized.  Thus,  the 
NRC  has  determined  that  the  Code  Case 
shall  not  be  applied  to:  (1)  components 
other  than  pipe  and  tube,  such  as 


pumps,  valves,  expansion  joints,  and 
beat  exchangers;  (2)  the  discovery  and 
repair  of  flaws  or  deficiencies  remaining 
from  original  construction;  (3)  leakage 
through  a  flange  gasket;  (4)  threaded 
connections  employing  nonstructural 
seal  welds  for  leakage  prevention 
(through  seal  weld  leakage  is  not  a 
structural  flaw,  thread  integrity  must  be 
maintained);  and  (5)  degraded  socket 
welds.  A  proposed  limitation  would  be 
added  in  §  50.55a(b)(2)(xvi)(B)  which 
would  preclude  the  use  of  Code  Case  N- 
513  for  these  applications. 

The  first  paragraph  of  Section  4.0  of 
Code  Case  N-513  contains  the  flaw 
acceptance  criteria.  The  criteria  provide 
a  safety  margin  based  on  service  loading 
conditions.  The  second  paragraph  of 
Section  4.0,  however,  would  permit  a 
reduction  of  the  safety  factors  based  on 
a  detailed  engineering  evaluation.  No 
criteria  or  guidance  is  given  for 
justifying  a  reduction,  or  limiting  the 
amount  of  reduction.  The  acceptance 
criteria  of  the  first  paragraph  are  based 
on  sound  principles.  The  second 
paragraph  would  allow  ever  finer 
calculation  until  the  available  margins 
became  unacceptably  low.  A  limitation 
would  be  added  in  proposed 
§  50.55a(b)(2)(xvi)(A)  requiring  that 
when  implementing  Code  Case  N-513, 
the  specific  safety  factors  in  the  first 
paragraph  of  Section  4.0  be  satisfied. 
The  use  of  Code  Case  N-513,  with  the 
limitations,  and  Code  Case  N-523-1 
would  obviate  the  need  for  licensees  to 
request  approval  for  deferring  repairs, 
thus  saving  NRC  and  licensee  resources. 

2.5.3    OM  Code  (Voluntary 
Implementation) 

Licensees  would  be  permitted  to 
implement  Code  Case  OMN-1  in  lieu  of 
stroke  time  testing  as  required  in 
Subsection  ISTC.  Licensees  would  also 
be  permitted  to  implement  Appendix  11 
as  an  alternative  to  the  condition 
monitoring  program  provisions 
contained  in  Subsection  ISTC.  However, 
licensees  choosing  to  implement 
Appendix  11  would  be  required  to  apply 
the  three  proposed  modifications  to 
Appendix  11  to  supplement  check  valve 
condition  monitoring.  In  addition, 
licensees  would  be  permitted  to  use 
Subsection  ISTD  for  the  1ST  of  snubbers. 

2.5.3.1    Code  Case  OMN-1 

An  alternative  to  the  provisions 
contained  in  §50.55a(b)(3)(ii)  is 
included  in  proposed  §50.55a(b)(3)(iii) 
which  would  permit  licensees  to 
voluntarily  implement  ASME  Code  Case 
OMN-1,  "Alternative  Rules  for 
Preservice  and  Inservice  Testing  of 
Certain  Electric  Motor  Operated  Valve 
Assemblies  in  LWR  Power  Plants."  The 


NRC  has  determined  that  for  motor- 
operated  valves.  Code  Case  OMN-1  is 
acceptable  in  lieu  of  Subsection  ISTC, 
except  for  leakage  rate  testing  (ISTC  4.3) 
which  must  continue  to  be  performed. 
As  indicated  in  Attachment  1  to  GL  96- 
05,  the  Code  case  meets  the  intent  of  the 
generic  letter,  but  with  certain 
limitations  which  were  discussed  in  the 
generic  letter.  The  NRC  supports  the 
OMN-1  maximum  motor-operated  valve 
test  interval  of  10  years  based  on  current 
knowledge  and  experience,  but  believes 
it  prudent  to  require  that  licensees 
evaluate  the  information  obtained  for 
each  motor-operated  valve  during  the 
first  five  years  of  use  of  the  Code  case, 
or  three  refueling  outages  (whichever  is 
longer)  to^alidate  assumptions  made  in 
justifying  a  longer  test  interval.  These 
limitations  on  the  use  of  OMN-1  would 
be  added  to  the  rule  as  a  modification 
in  §  50.55a(b)(3)(iii)(A).  Thus,  Code  Case 
OMN-1  is  acceptable  in  lieu  of 
Subsection  ISTC,  other  than  leakage  rate 
testing  requirements,  with  the 
modification  that  five  years  or  three 
refueling  outages  (whichever  is  longer) 
from  initial  implementation  of  Code 
Case  OMN-1 ,  the  adequacy  of  the  test 
interval  for  each  motor-operated  valve 
must  be  evaluated  and  adjusted  as 
necessary. 

In  addition,  as  noted  in  GL  96-05, 
licensees  are  cautioned  when 
implementing  Code  Case  OMN-1  that 
the  benefits  of  performing  a  particular 
test  should  be  balanced  against  the 
potential  adverse  effects  placed  on  the 
valves  or  systems  caused  by  this  testing. 
Code  Case  OMN-1  specifies  that  an  1ST 
program  should  consist  of  a  mixture  of 
static  and  dynamic  testing.  While  there 
may  be  benefits  to  performing  dynamic 
testing,  there  are  also  potential 
detriments  to  its  use  (i.e..  valve 
damage).  Licensees  should  be  cognizant 
of  this  for  each  MOV  when  selecting  the 
appropriate  method  or  combination  of 
methods  for  the  1ST  program. 

2.5.3.2     Appendix  II 

Paragraph  ISTC  4.5.5  of  Subsection 
ISTC  permits  the  Owner  to  use 
Appendix  II,  "Check  Valve  Condition 
Monitoring  Program,"  of  the  OM  Code, 
as  an  alternative  to  the  testing  or 
examination  provisions  of  ISTC  4.5.1 
through  ISTC  4.5.4.  If  an  Owner  elects 
to  use  Appendix  II,  the  provisions  of 
Appendix  II  become  mandatory. 
However,  upon  reviewing  the  appendix, 
the  NRC  has  determined  that  the 
requirements  in  Appendix  II  must  be 
supplemented.  The  first  area  that  the 
NRC  believes  requires  supplementation 
is  the  demonstration  of  acceptable  valve 
performance.  Appendix  II  requires  no 
testing  or  examination  of  the  check 
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valve  obturator  movement  to  both  the 
open  and  closed  positions.  Testing  or 
examination  of  the  check  valve 
obtxirator  in  one  direction  only  cannot 
assure  the  unambiguous  detection  of  a 
functionally  degraded  check  valve.  The 
valve  obturator  must  be  tested  or 
examined  in  both  the  opening  and 
closing  directions  to  assess  its  condition 
and  confirm  acceptable  performance. 
Proposed  §50.55a(b)(3)(iv)(A)  would 
require  bi-directional  testing  of  check 
valves. 

Length  of  test  interval  is  the  second 
area  of  Appendix  II  where  the  NRC 
believes  the  rules  must  be 
supplemented.  Appendix  n  was  first 
incorporated  into  the  OM  Code  in  the 
1996  Addenda.  Thus,  the  operating 
experience  database  does  not  yet  exist  to 
support  long  term  test  intervals  for  the 
condition  monitoring  concept.  Under 
the  current  check  valve  1ST  program, 
most  valves  are  tested  quarterly  during 
plant  operation.  The  interval  for  certain 
valves  has  been  extended  to  refueling 
outages.  Under  the  appendix,  a  licensee 
would  be  able  to  extend  the  interval 
without  limit.  A  policy  of  prudent  and 
safe  interval  extension  dictates  that  any 
additional  interval  extension  must  be 
limited  to  one  fuel  cycle,  and  this 
extension  must  be  based  on  sufficient 
experience  to  justify  the  additional  time. 
Interval  changes  or  extensions  must  be 
justified  and  limited  within  the  existing 
performance  and  experience  database. 
Condition  monitoring  and  the  current 
experience  data  base  may  qualify  some 
valves  for  an  initial  extension  to  every 
other  fuel  cycle,  while  trending  and 
evaluation  of  the  data  may  dictate  that 
the  testing  interval  for  some  valves  be 
reduced.  Extensions  of  1ST  intervals 
must  consider  plant  safety  and  be 
supported  by  trending  and  evaluating 
both  generic  and  plant-specific 
perfejfmance  data  to  ensure  the 
component  is  capable  of  performing  its 
intended  function  over  the  entire  1ST 
interval.  Proposed  §  50.55a(b)(3)(iv)(B) 
would  limit  the  time  between  the  initial 
test  or  examination  and  second  test  or 
examination  to  two  fuel  cycles  or  three 
years  (whichever  is  longer!,  with — 
additional  extensions  limited  to  one  fUel 
cycle,  and  the  total  interval  would  be 
limited  to  a  maximum  of  10  years.  An 
extension  or  reduction  in  the  interval 
between  tests  or  examinations  would 
have  to  be  supported  by  trending  and 
evaluation  of  performance  data. 

The  final  area  in  Appendix  II  which 
the  Commission  believes  should  be 
supplemented  is  the  requirement 
applicable  to  a  licensee  who 
discontinues  a  condition  monitoring 
program.  A  licensee  who  discontinues 
use  of  Appendix  11,  under  1ST  4.5.5  is 
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required  to  return  to  the  requirements  of 
1ST  4.5.4.  However,  the  NRC  believes 
the  requirementa  of  1ST  4.5.1  through 
1ST  4.5.4  must  be  also  met.  Hence,  if  the 
monitoring  program  is  discontinued 
proposed  §  50.55a(b)(3)(iii)(C)  would 
require  a  licensee  to  implement  the 
provisions  of  1ST  4.5.1  throueh  1ST 
4.5.4.  , 

2.5.3.3    Subsection  ISTD 

The  1ST  of  dynamic  restraints  or 
snubbers  is  governed  by  plant  technical 
specification  and,  thus,  has  never  been 
mcluded  in  §  50.55a.  However,  the  NRC 
has  reviewed  Subsection  ISTD,  1995 
Edition  with  the  1996  Addenda,  and  has 
determined  that  the  provisions  for  1ST 
of  snubbers  are  an  acceptable  alternative 
to  the  requirements  contained  in  the 
plant  technical  specifications. 
Subsection  ISTD,  1996  Addenda, 
includes  new  provisions  for  service  life 
monitoring  of  snubbers.  The  new 
provisions  require  that  the  service  lives 
of  snubbers  be  predicted  and  evaluated 
to  ensure  that  the  service  life  will  not  be 
exceeded  before  the  next  scheduled 
refueling  outage.  These  new  provisions 
simply  formalize  preventative 
maintenance  practices  presently  found 
in  most  plants.  Because  the  1ST  of 
snubbers  is  governed  by  plant  technical 
specifications.  Subsection  ISTD  is  not 
included  in  the  proposed  mandatory 
requirements  of  the  rulemaking,  but 
licensees  may  choose  to  voluntarily 
implement  Subsection  ISTD,  1995 
Edition  with  the  1996  Addenda,  by 
processing  a  change  to  their  technical 
specifications.  This  proposed 
modification  is  contained  in 
§50.55a(b)(3)(v). 


acceptance  standards;  and  (2)  develop  a 
basis  document  that  would  provide,  as 
a  minimum,  a  documented  basis  for  not 
including  the  requirements  for  analysis 
of  leakage  rates  and  correcUve  actions  in 
Part  10  for  those  CIVs  that  do  not 
provide  a  reactor  coolant  system 
pressure  isolation  function.  The  NRC 
made  a  commitment  via  the 
Supplementary  Information  to 
reevaluate  the  need  for  the  modification 
to  Section  XI,  Subsection  IWV, 
following  review  of  this  OM  Committee 
basis  document.  This  basis  document 
was  transmitted  to  the  NRC  in  a  letter 
from  Steve  Weinman,  Secretary,  OM 
Committee,  to  Eric  S.  Beckjord,  Director. 
Office  of  Nuclear  Regxilatory  Research 
dated  February  16, 1994.  The  NRC  has 
determined  that  the  requirements  of  10 
CFR  50,  Appendix  J,  ensure  adequate 
identification  analysis,  and  corrective 
actions  for  leakage  monitoring  of  CIVs, 
and  that  the  existing  modification  in 
§50.55a(b)(2)(vii)  should  be  deleted. 
The  regulatory  analysis  for  this 
proposed  rule  contains  a  detailed 
discussion  of  the  basis  document 
findings  and  the  NRC  staff  evaluation. 

2.6    ASME  Code  Interpretations 


2.5.3.4    Containment  Isolation  Valves 

The  proposed  amendment  would 
delete  the  existing  modification  in 
§  50.55a(b)(2)(vii)  for  1ST  of 
containment  isolation  valves  (CIVs), 
which  was  added  to  the  regulations  in 
a  rulemaking  effective  on  August  6 
1992  (57  FR  34666).  That  rulemaking 
incorporated  by  reference,  among  other 
things,  die  1989  Edition  of  ASME 
Section i(I,  Subsection  IWV  that 
endorsed  Part  10  of  ASME/ANSI 
OMal988  for  valve  inservice  testing.  A 
modification  to  the  testing  requirements 
of  Part  10  related  to  CIVs  was  included 
in  the  rulemaking  indicating  that 
paragrapjis  4.2.2.3(e)  and  4.2.2.3(f)  of 
Part  10  were  to  be  applied  to  CIVs.  As 
noted  in  the  "Supplementary 
Information"  for  the  August  6,  1992 
rulemaking,  die  ASME  Operations  and 
Maintenance  (OM)  Committee  had 
initiated  action  to:  (1)  perform  a 
comprehensive  review  of  OM  Part  10 
CIV  testing  requirements  and 


The  ASME  issues  Interpretations  to 
clarify  provisions  of  the  BPV  and  OM 
Codes.  Requests  for  Interpretations  are 
submitted  by  users,  and  after 
appropriate  committee  deliberations 
and  balloting,  responses  are  issued  by 
die  ASME.  Generally,  the  NRC  agrees 
with  these  interpretations.  When  die 
NRC  incorporates  by  reference  specific 
editions  and  addenda  into  Its 
regulations,  die  NRC  has  a  certain 
understanding  of  those  editions  and 
addenda.  Because  an  Interpretation  is 
issued  subsequent  to  issuance  of  the 
provision  to  which  it  refers,  the 
Interpretation  may  affect  that 
understanding.  While  the  NRC 
acknowledges  diat  die  ASME  is  die 
official  interpreter  of  die  Code,  die  NRC 
will  not  accept  ASME  interpretations 
that,  in  NRC's  opinion,  are  contrary  to 
NRC  requirements  or  may  adversely 
impact  facility  operations. 
Interpretations  have  been  issued  which 
in  some  cases,  conflicted  with  or  were 
inconsistent  with  NRC  requirements. 
These  resulted  in  enforcement  actions. 
Of  particular  concern  are  Code 
Interpretations  that  may  be 
implemented  following  initiation  of 
enforcement  action  by  die  NRC.  ASME 
Code  Interpretations  were  discussed  in 
Part  9900,  Technical  Guidance,  of  die 
NRC  Inspection  Manual.  Part  9900 
provides  diat  licensees  should  exercise 
caution  when  applying  Interpretations 
as  diey  are  not  specifically  part  of  the 
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incorporation  by  reference  into  §  50.55a 
and  have  not  received  NRC  approval. 

2.7  DSI-13 

Since  1992.  when  the  Conunission 
last  revised  §  50.55a  to  endorse  new 
ASME  Code  Editions  and  addenda  (57 
FR  34666).  several  developments  have 
occurred  which  have  raised  some 
fundamental  issues  with  respect  to  the 
Commission's  endorsement  of  ASME 
Codes.  First,  on  October  21.  1993. 
Entergy  Operations,  Inc.  submitted  a 
request  that  would  relieve  it  from 
updating  its  IS!  and  1ST  programs  to  the 
last  ASME  Code  edition  and  addenda 
incorporated  by  reference  into  §  50.55a. 
The  underlying  premise  of  the  request 
was  that  a  licensee  should  not  be 
required  to  upgrade  its  ISI  and  1ST 
program  without  considering  whether 
the  costs  of  the  upgrade  are  warranted 
in  light  of  the  increased  safety  afforded 
by  the  updated  Code  edition  and 
addenda.  Though  the  request  was  later 
withdrawn,  the  underlying  premise 
resulted  in  NRC  reconsideration  of  the 
120- month  update.  Requiring  Code 
updates  every  120- months  is  still  under 
active  consideration.  However,  the 
proposed  rule  has  been  prepared  under 
the  traditional  approach:  i.e..  licensees 
would  be  required  to  update  their  ISI 
and  1ST  programs  every  120-months  to 
the  latest  edition  and  addenda 
incorporated  by  reference  into  §  50.55a. 
If  a  decision  is  reached  subsequent  to 
publication  of  the  proposed  rule  that  is 
adverse  to  this  approach,  this  position 
will  be  corrected  prior  to  publication  of 
the  final  rule. 

Second .  the  National  Technology 
Transfer  and  Advancement  Act  of  1995, 
PL  104-113.  was  signed  into  law  on 
March  7, 1996.  The  Act  directs  federal 
agencies  to  achieve  greater  reliance  on 
technical  standards  developed  by 
voluntary  consensus  standards 
development  organizations.  Finally,  the 
Commission  commenced  a  Strategic 
Assessment  and  Rebaselining  Initiative. 
One  of  the  issues  addressed  in  this  effort 
was  Direction  Setting  Issue  (DSI)  13, 
which  raised  the  question,  "In 
performing  its  regulatory 
responsibilities,  what  consideration 
should  the  NRC  give  to  industry 
activities."  A  draft  paper  addressing 
DSI-13  was  published  for  public 
comment  on  September  16, 1996.  after 
which  the  Commission  held  public 
meetings  to  facilitate  understanding  of 
the  issues  and  receive  comments  on  the 
DSI-13  draft  paper.  Based  on  the  public 
comments,  the  Commission  has  directed 
the  NRC  Staff  to  address  how  industry 
initiatives  should  be  evaluated,  and  to 
evaluate  several  issues  related  to  NRC 
endorsement  of  industry  codes  and 


standards.  As  part  of  this  evaluation,  the 
Staff  is  addressing  issues  relevant  to  the 
NRC's  endorsement  of  the  ASME  Code, 
including  periodic  updating,  the  impact 
of  10  CFR  50.109  (the  Backfit  Rule),  and 
streamlining  the  process  for  NRC  review 
and  endorsement  of  the  ASME  Code. 

2.8    Steam  Generators 

ASME  Code  requirements  for  repair  of 
heat  exchanger  tubes  by  sleeving  were 
added  to  Section  XI  in  the  1989 
Addenda.  Minimum  Code  requirements 
for  tube  sleeving  was  added  to  the  Code 
so  that  licensees  would  not  have  to 
develop  sleeving  programs  and  have 
them  approved  by  the  NRC  on  a  case- 
by-case  basis.  The  NRC  has  reviewed 
the  Code  requirements  for  sleeving  and 
determined  that  they  are  acceptable. 
However,  it  should  be  recognized  that 
there  are  other  relevant  requirements, 
and  that  a  considerable  amount  of  effort 
is  presently  being  expended  due  to  the 
nimibef  of  occurrences  of  degraded 
steam  generator  tubing.  For  example, 
licensees  are  required  by  either  10  CFR 
50.55a(f)  or  by  the  plant  technical 
specifications  to  perform  periodic 
inservice  inspections  and  to  repair  (e.g., 
sleeving)  or  remove  from  service  (by 
installing  plugs  in  the  tube  ends)  all 
tubes  found  to  contain  flaws  exceeding 
the  plugging  limit  (i.e.,  tube  repair 
criteria).  In  addition,  current  technical 
specifications  contain  operational 
leakage  limits.  Licensee's  have 
frequently  found  it  necessary  to 
implement  measures  beyond  minimum 
Code  and  technical  specification 
requirements  to  ensure  adequate  tube 
integrity  when  significant  degradation 
problems  are  encountered.  Thus,  the 
NRC  determination  that  the  sleeving 
requirements  are  acceptable  should  be 
kept  in  perspective. 

3.  Finding  of  No  Significant 
Environmental  Impact 

Based  upon  an  environmental 
assessment,  the  Commission  has 
determined,  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  Part 
51,  that  this  rule,  if  adopted,  would  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required. 

The  proposed  rule  is  one  part  of  a 
regulatory  framework  directed  to 
ensuring  pressure  boundary  integrity 
and  the  operational  readiness  of  pumps 
and  valves.  The  proposed  rule 
incorporates  provisions  contained  in  the 
BPV  Code  and  the  OM  Code  for  the 
construction,  inservice  inspection,  and 
inservice  testing  of  components  used  in 


nuclear  power  plants,  has  been  updated 
to  incorporate  improved  technology  and 
methodology.  Therefore,  in  the  general 
sense,  the  proposed  rule  would  have  a 
positive  impact  on  the  environment. 

The  proposed  rule  would  impose  the 
Section  XI  1995  Edition  with  the  1996 
Addenda.  As  most  of  the  technical 
changes  to  this  edition/addenda  merely 
incorporate  improved  technology  and 
methodology,  imposition  of  these 
requirements  is  not  expected  to  either 
increase  or  decrease  occupational 
exposure.  However,  imposition  of 
paragraphs  IWF-2510,  Table  IWF- 
2500-1,  Examination  Category  F-A,  and 
IWF-2430,  would  result  in  fewer 
supports  being  examined  which  would 
decrease  the  occupational  exposure 
compared  to  present  support  inspection 
plans.  It  is  estimated  that  an  examiner 
receives  approximately  100  millirems 
for  every  25  supports  examined. 
Adoption  of  the  new  provisions  is 
expected  to  decrease  the  total  number  of 
supports  to  be  examined  by 
approximately  115  per  unit  per  interval. 
Thus,  the  reduction  in  occupational 
exposure  is  estimated  to  be  460 
millirems  per  unit  each  inspection 
interval  or  50.14  rems  for  109  units. 

The  proposed  rule  would  impose 
Appendix  VIII  to  Section  XI,  1995 
Edition  with  the  1996  Addenda,  BPV 
Code,  for  the  first  time  and  would 
expedite  its  implementation.  Appendix 
VIII  provides  rules  for  the  performance 
demonstration  of  ultrasonic 
examination  systems,  procedures,  and 
personnel.  Implementation  of  this 
appendix  should  result  in  a  decrease  in 
occupational  exposure.  Appendix  VIIl 
qualified  procedures  and  personnel 
should  reduce  repeat  ultrasonic  testing 
(UT),  which  could  reduce  occupational 
exposure.  In  addition,  flaws  should  be 
detected  at  an  earlier  stage  of  growth 
resulting  in  less  extensive  repair 
operations,  which  could  further  reduce 
occupational  exposure. 

The  proposed  rule  would  incorporate 
by  reference  into  the  regulations  the 
1995  Edition  with  the  1996  Addenda  of 
the  OM  Code.  Imposition  of  the  OM 
Code  is  not  expected  to  either  increase 
or  decrease  occupational  exposure.  The 
types  of  testing  associated  with  the  1995 
Edition  with  the  1996  Addenda  of  the 
OM  Code  are  essentially  the  same  as  the 
OM  standards  contained  in  the  1989 
Edition  of  Section  XI  referenced  in  a 
final  rule  published  on  August  6, 1992 
(57  FR  34666). 

Actions  required  of  applicants  and 
licensees  to  implement  the  proposed 
rule  are  of  the  same  nature  as  those 
applicants  and  licensees  have  been 
performing  for  many  years.  Therefore, 
this  action  should  not  increase  the 
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potential  for  a  negative  environmental 
impact. 

The  NRC  has  sent  a  copy  of  the 
Environmental  Assessment  and  the 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  Environmental  Assessment.  The 
environmental  assessment  is  available 
for  inspection  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW 
(Lower  Level).  Washington,  IX:.  Single 
copies  of  the  envirorunental  assessment 
are  available  from  Frank  C.  Chemy, 
Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  301-415-6786,  or  Wallace 
E.  Norris,  Division  of  Engineering 
Technology,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-: 
0001,  Telephone:  301-415-6796. 

4.  Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

the  public  reporting  burden  for  this 
information  collection  is  estimated  to 
average  67  person-hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  U.S.  Nuclear  Regulatory 
Commission  is  seeking  public  comment 
on  the  potential  impact  of  the 
information  collections  contained  in  the 
proposed  rule  and  on  the  following 
issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC.  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of  this 
proposed  collection  of  information, 
including  suggestions  for  further 
reducing  the  burden,  to  the  Information 
and  Records  Management  Branch  (T-6 
F33),  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555- 
0001,  or  by  Internet  electronic  mail  at 
BJSl@NRC.Gov:  and  to  the  Desk  Officer, 
Office  of  Information  and  Regulatory 


Affairs,  NEOB-10202,  (3150-0011). 
Office  of  Management  and  Budget. ' 
Washington  DC  20503. 

Comments  to  0MB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  January  2.  1998. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so. 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 


Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currenUy  valid  OMB  control 
number. 

5.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  die 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW  (Lower  Level), 
Washington  DC.  The  Commission 
requests  public  comment  on  the  draft 
analysis.  Single  copies  of  the  analysis 
may  be  obtained  from  Frank  C  Chemy, 
Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001, 
Telephone:  301-415-6786,  Wallace  E. 
Norris,  Division  of  Engineering 
Technology,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Telephone:  301^15-6796. 

6.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"This  proposed  rule  affects  only  the 
licensing  and  operation  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  set 
out  in  regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  Part 
121. 

7.  Backfit  Analysis 

The  Nuclear  Regulatory  Commission 
(NRC)  regulations,  10  CFR  50.55a, 
requires  that  nuclear  power  plant 
owners  (1)  constioict  Class  1,  Class  2. 
and  Class  3  components  in  accordance 
with  the  rules  provided  in  Section  m. 
Division  1.  "Requirements  for 
Construction  of  Nuclear  Power  Plant 


Components."  of  the  American  Society 
of  Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (BPV  Code). 
(2)  inspect  Class  1,  Class  2,  Class  3, 
Class  MC  (metal  containment)  and  Qass 
CC  (concrete  containment)  components 
in  accordance  with  the  rules  provided 
in  Section  XI.  Division  1. 
"Requirements  for  Inservice  Inspection 
of  Nuclear  Power  Plant  Components,"  of 
the  BPV  Code,  and  (3)  test  Class  1,  Class 
2,  and  Class  3  pimips  and  valves  in 
accordance  with  the  rules  provided  in 
Section  XI,  Division  1.  Licensees  are 
required  to  update  every  120  months  to 
the  version  of  Section  XI  incorporated 
by  reference  into  §  50.55a  12  months 
prior  to  the  start  of  a  new  ten  year 
interval. 

The  proposed  amendment  to  §  50.55a 
would  require  licensees  to  update  ISI  in 
accordance  with  Section  XI  of  the 
ASME  BPV  Code  and  1ST  in  accordance 
with  the  ASME  OM  Code.  Licensees 
would  be  required  to  implement  the 
1995  Edition  with  the  1996  Addenda  of 
(1)  Section  XI,  Division  1  for  Class  1, 
Class  2,  Class  3,  Class  MC,  and  Class  OC 
components;  (2)  the  "Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plante"  (OM  Code)  for  Class  1, 
Class  2,  and  Class  3  pumps  and  valves; 
and  (3)  Appendix  Vm,  "Performance 
Demonstration  for  Ultrasonic 
Examination  Systems."  to  Section  XI, 
Division  1.  As  permitted  by 
§  50.55a(a){3),  licensees  may  voluntarily 
update  to  the  1989  Addenda  through  the 
1996  Addenda  of  Section  III  of  the  BPV 
Code,  with  limitation.  In  addition,  the 
modification  for  containment  isolation 
valve  inservice  testing  that  applied  to 
the  1989  Edition  of  Uie  BPV  Code  has 
been  deleted.  Licensees  will  continue  to 
be  required  to  update  their  ISI  and  1ST 
programs  every  120  months  to  the 
version  of  Section  XI  and  the  OM  Code 
incorporated  by  reference  and  in  effect 
at  least  12  months  prior  to  the  start  of 
a  new  120-month  interval. 

The  NRC  position  on  the  routine  120- 
month  update  to  §  50.55a  has 
consistenUy  been  that  10  CFR  50.109 
does  not  require  a  backfit  analysis  of  the 
routine  120-month  update  to  §  50.55a. 
The  basis  for  the  NRC  position  is  that, 
(1)  Section  m.  Division  1,  update 
applies  only  to  new  constiTJction  (i.e., 
the  edition  and  addenda  to  be  used  in 
the  construction  of  a  plant  are  selected 
based  upon  the  date  of  the  construction 
permit  and  are  not  changed  thereafter, 
except  voluntarily  by  the  licensee),  (2) 
licensees  understand  that  §  50.55a 
requites  that  they  update  their  inservice 
inspection  program  every  10  j-ears  to  the 
latest  edition  and  addenda  of  Section  XI 
that  were  incorporated  by  reference  in 
§  50.55a  and  in  effect  12  months  before 
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the  start  of  the  next  inspection  interval, 
and  (3)  endorsing  and  updating 
references  to  the  ASME  Code,  a  national 
consensus  standard  developed  by  the 
participants  (including  the  NRC)  with 
broad  and  varied  interests,  is  consistent 
with  both  the  intent  and  spirit  of  the 
backtit  rule  (i.e.,  NRC  provides  for  the 
protection  of  the  public  health  and 
safety,  and  does  not  unilaterally  impose 
undue  burden  on  applicants  or 
licensees).  Finally,  to  ensure  that  any 
interested  member  of  the  public  that 
may  not  have  had  an  opportunity  to 
participate  in  the  national  consensus 
standard  process  is  able  to  communicate 
with  the  NRC,  proposed  rules  are 
published  in  the  Federal  Register. 

The  provisions  for  1ST  of  pumps  and 
valves  were  originally  contained  in 
Section  XI  Subsections  IWP  and  IWV. 
Section  XI,  1989  Edition  was 
incorporated  by  reference  in  the  August 
6.  1992  rulemaking  (57  PR  34666).  The 
1990  OM  Code  standards.  Parts  1,6.  and 
10  of  ASME/ANSI-OM-1987,  are 
identical  to  Section  XI,  1989  Edition. 
This  proposed  amendment  is  an 
administrative  change  simply 
referencing  the  1995  Edition  with  the 
1996  Addenda  of  the  OM  Code. 
Therefore,  imposition  of  the  1995 
Edition  with  die  1996  Addenda  of  the 
OM  Code  is  not  a  backHt. 

Appendix  VIII,  "Performance 
Demonstration  for  Ultrasonic 
Examination  Systems,"  to  Section  XI 
would  be  used  to  demonstrate  the 
qualification  of  personnel  and 
procedures  for  performing 
nondestructive  examination  of  welds  in 
components  of  systems  that  include  the 
reactor  coolant  system  and  the 
emergency  core  cooling  systems  in 
nuclear  power  facilities.  Appendix  VIII 
would  greatly  enhance  the  reliability  of 
detection  and  sizing  of  cracks  and  flaws, 
and  it  delineates  a  method  for 
qualiBcation  of  the  personnel  and 
procedures.  The  appendix  would 
normally  be  imposed  by  the  120-month 
update  requirement,  but  because  of  its 
importance,  implementation  of 
Appendix  VIII  is  being  expedited  by  the 
rulemaking.  Because  of  the  expedited 
implementation  schedule,  the 
imposition  of  Appendix  VIII  is  being 
considered  a  backfit.  Licensees  would 
be  required  to  implement  Appendix 
VIII,  including  the  modifications,  for  all 
examinations  of  the  pressure  vessel, 
piping,  nozzles,  and  bolts  and  studs 
which  occur  after  6  months  from  the 
date  of  the  final  rule.  The  proposed  rule 
would  not  require  any  change  to  a 
licensee's  ISI  schedule  for  examination 
of  these  components,  but  would  require 
that  the  provisions  of  Appendix  Vm  be 
used  for  all  examinations  after  that  date 


rather  than  the  UT  procedures  and 
personnel  requirements  presenUy  being 
utilized  by  licensees. 

The  NRC  has  concluded,  on  the  basis 
of  the  documented  evaluation  required 
by  §  50.109(a)(4),  that  imposition  of 
Appendix  VIII,  which  would  greatly 
enhance  the  overall  level  of  assurance  of 
the  safety  and  reliability  of  ultrasonic 
examination  techniques  in  detecting 
and  sizing  flaws,  is  necessary  to  bring 
the  facilities  described  into  compliance 
wiUi  GDC  14, 10  CFR  Part  50.  Appendix 
A,  or  similar  provisions  in  the  licensing 
basis  for  these  facilities,  and  Criteria  II 
and  XVI,  of  10  CFR  Part  50.  Appendix 
B. 

The  modification  to  Section  XI  to 
require  licensees  to  supplement  the 
surface  examination  of  the  Class  1 
portion  (RCPB)  of  the  HPSI  system  with 
volumetric  examination  would  ensure 
the  integrity  of  the  reactor  coolant 
system  pressure  boundary  and 
maintenance  of  emergency  core  cooling 
system  operability.  The  operability  of 
this  system  is  necessary  to  ensure  the 
protection  of  the  public  health  and 
safety,  emd  the  NRC  has  concluded,  on 
the  basis  of  the  documented  evaluation 
required  by  §  50.109(a)(4),  that  licensees 
must  supplement  the  Section  XI 
required  surface  examination  for  the 
Class  1  portion  of  the  HPSI  system  with 
volumetric  examination  in  order  to 
ensure  the  integrity  of  the  reactor 
coolant  pressure  boundary  as  required 
by  GDC  14, 10  CFR  Part  50,  Appendix 

A,  or  similar  provisions  in  the  licensing 
basis  for  these  facilities,  and  Criteria  II 
and  XVI,  of  10  CFR  Part  50,  Appendix 

B.  Volumetric  examination  would  be 
required  during  any  ISI  program 
inspection  of  the  HPSI  system 
periformed  after  6  months  from  the  date 
of  the  final  rule. 

GE)C  14,  "Reactor  coolant  pressure 
boundary,"  (RCPB)  or  similar  provisions 
in  the  licensing  basis  for  these  facilities, 
specify  that  the  RCPB  be  designed, 
fobricated,  erected,  and  tested  so  as  to 
have  an  extremely  low  probability  of 
abnormal  leakage,  or  rapidly 
propagating  failure,  and  of  gross 
rupture.  There  has  recently  been  an 
occurrence  of  gross  rupture  in  the  Class 

I  portion  of  a  HPSI  system,  and  a 
number  of  occurrences  of  abnormal 
leakage  in  the  RCPB  in  other  plants. 

Imposition  of  Appendix  VIII  and  the 
HPSI  volumetric  examination  is  also 
necessary  to  bring  the  facilities 
described  into  compliance  with  Criteria 
II.  "Quality  Assurance  Program,"  and 
Criteria  XVI,  "Corrective  Actions,"  of 
Appendix  B  to  10  CFR  Part  50.  Criteria 

II  requires,  in  part,  that  a  QA  program 
shall  take  into  account  the  need  for 
special  controls,  processes,  test 


equipment,  tools,  and  skills  to  attain  the 
required  quality  and  the  need  for 
verification  of  quality  by  inspection  and 
test.  Evidence  indicates  that  there  are 
shortcomings  in  the  qualifications  of 
personnel  and  procedures  in  ensuring 
the  reliability  of  the  examinations. 
These  safety  significant  revisions  to  the 
Code  include  specific  requirements  for 
UT  performance  demonstration,  with 
statistically  based  acceptance  criteria  for 
blind  testing  of  UT  systems  (procedures, 
equipment,  and  personnel)  used  to 
detect  and  size  flaws.  Criteria  XVI 
requires  that  measures  shall  be 
established  to  assure  that  conditions 
adverse  to  quality,  such  as  failures, 
malfunctions,  deficiencies,  deviations, 
defective  material  and  equipment,  and 
nonconformances  are  promptly 
identified  and  corrected.  In  analyzing 
the  occurrences  of  pipe  break  and 
leakage,  it  is  apparent  that  the  RCPB  is 
subject  to  certain  types  of  degradation. 
Information  gathensd  by  the  NRC  staff 
indicates  that  many  licensees  have  not 
reacted  to  this  serious  safety  concern  by 
performing  more  comprehensive 
examinations.  The  NRC  believes  that 
there  is  a  basis  for  reasonably 
concluding  that  such  degradation  could 
occur  in  virtually  all  PWRs.  Because  of 
the  serious  degradation  which  has 
occurred,  and  the  belief  that  additional 
occurrences  of  noncompliance  with 
GDC  14,  and  Criteria  11  and  XVI  will  be 
reported,  the  NRC  has  determined  that 
imposition  of  Appendix  VIII  and 
volumetric  examination  of  the  HPSI 
system  6  months  after  the  final  rule  has 
been  published  under  the  compliance 
exception  to  §  50.109(a)(4)(i)  is 
appropriate,  therefore,  a  backfit  analysis 
is  not  required  and  the  cost-benefit 
standards  of  §  50.109(a)(3)  do  not  apply. 
A  complete  discussion  is  contained  in 
the  documented  evaluation. 

The  rationale  for  application  of  the 
backfit  rule  and  the  backfit  justification 
for  the  various  items  contained  in  this 
proposed  rule  are  contained  in  the 
regulatory  analysis  and  documented 
evaluation.  The  regulatory  analysis  and 
documented  evaluation  are  available  for 
inspection  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
regulatory  analysis  and  documented 
evaluation  are  available  from  Frank  C. 
Chemy,  Division  of  Engineering 
Technology,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  Telephone:  301-415- 
6786,  or  Wallace  E.  Norris,  Division  of 
Engineering  Technology,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclecu  Regulatory  Conunission. 
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Washington,  DC  20555-0001, 
Telephone:  301-415-6796. 

List  of  Stib^ecta  in  10  CFR  Part  50 

Antitrust,  Classified  information.  Fire 
prevention,  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Penalties. 
Radiation  protection,  Reactor  siting 
criteria.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 


of  paragraph  (f)(4).  paragraphs  (g)(1), 
(g)(3)(i),  the  introductory  text  of 
paragraph  {g)(4),  paragraphs 
(g)(6)(ii)(A)(l).  (g)(6)(ii)(A)(2).  and 
Footnotes  5  and  7  to  read  as  follows: 

iSOJte   Codes  and  standwds. 

•        •        •        •        • 


PART  50— DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FAaLITIES 

1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102. 103, 104. 105, 161 
182.  183,  186,  189,  68  Stat  936,  937,  938. 
948,  953,  954.  955,  956,  as  amended,  sec 
234.  83  Stat.  1444,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135.  2201,  2232,  2233 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242.  as  amended,  1244 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101. 
185,  68  Stat  955,  as  amended  (42  U.S.C. 
2131,  2235);  sec.  102,  Pub.  L.  91-190.  83  Stat 
853  (42  U.S.C.  4332).  Sections  50.13, 
50.54(dd),  and  50.103  also  issued  under  sec 
108,  68  Stat.  939,  as  amended  (42  U.S.C. 
2138).  Sections  50.23,  50.35,  50.55.  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
U.S.C.  2235).  Sections  50.33a,  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L.  91-190.  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec.  204.  88  Stat  1245  (42  U.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 
under  Pub.  L  97-415,  96  Stat  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec. 
184.  68  Stat  954,  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  sec 
187.  68  Stat  955  (42  U.S.C.  2237). 

2.  Section  50.55a  is  amended  by 
removing  and  reserving  paragraphs 
(b)(2)(vii)  and  (g)(4)(iv).  adding 
paragraphs  (b)(2)(xi)  through  (b)(2)(xx). 
{b)(3),  (g)(6)(ii)(A)(6).  and  (g)(6)(ii)(C), 
and  revising  the  introductory  text  of 
paragraph  (b).  paragraph  (b)(1),  die 
introductory  text  of  paragraph  (b)(2), 
paragraphs  (b)(2)(iv).  (b)(2)(vi). 
(b)(2)(viii),  the  introductory  text  of 
paragraph  (b)(2)(ix).  paragraphs  (c)f3). 
(d)(2).  (e)(2),  the  intit)ductory  text  of 
paragraph  (f).  paragraphs  (f)(1),  (f)(2). 
(f)(3)(iii),  (f)(3)(iv).  the  inbtiductory  text 


(b)  The  ASME  Boiler  and  Pressure 
Vessel  Code,  and  the  ASME  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants,  which  are  referenced  in 
the  following  paragraphs,  were 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
A  notice  of  any  changes  made  to  the 
material  incorporated  by  refierence  will 
be  published  in  the  Fedend  Regiater. 
Copies  of  die  ASME  Boiler  and  Pressure 
Vessel  Code  and  the  ASME  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants  may  be  purchased  from 
the  American  Society  of  Mechanical 
Engineera.  United  Engineering  Center. 
345  East  47di  Street,  New  York,  NY 
10017.  They  are  also  available  for 
inspection  at  the  NRC  Library,  Two 
White  Flint  North,  11545  RockvlUe 
Pike,  Rockville,  Maryland  20852-2738. 
(1)  As  used  in  this  section,  references 
to  Section  ni  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section  m. 
Division  1.  and  include  editions  through 
the  1995  Edition  and  addenda  through 
the  1996  Addenda,  subject  to  the 
following  limitations  and  modifications: 

(i)  Engineering  judgement.  When  a 
licensee  relies  on  engineering  judgment 
for  activities  or  evaluations  of 
components  or  systems  within  the  scope 
of  10  CFR  50.55a  that  are  not  directiy 
addressed  by  the  ASME  Boiler  and 
Pressure  Vessel  Code,  die  NRC  must 
approve  the  activities  or  evaluations 
pursuant  to  10  CFR  50.55a(a)(3). 
(ii)  Section  HI  Materials.  When 
applying  the  1992  Edition  of  Section  m. 
licensees  shall  apply  the  1992  Edition 
witii  die  1992  Addenda  of  Section  n  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code. 

(iii)  Weld  leg  dimensions.  When 
applying  die  1989  Addenda  dirough  die 
1996  Addenda  of  Section  HI,  licensees 
shall  not  apply  paragraph  NB- 
3683.4(c)(1).  Footnote  11  to  Figure  NC- 
3673.2(b)-l.  and  Figure  ND-3673.2(b)- 
1,  and  shall  continue  to  use  the 
requirements  in  the  1989  Edition  for 
this  paragraph  and  figures. 

(iv)  Seismic  design.  Licensees  may 
use  Articles  NB-3200.  NB-3600,  NC- 
3600,  and  ND-3600  dut)ugh  die  1993 
Addenda,  subject  to  the  limitation 
specified  in  (b)(l)(iii)  of  diis  section. 
Licensees  shall  not  use  the  provisions  in 
the  1994  Addenda  through  the  1996 
Addenda  for  these  Articles. 


(v)  Quality  assurance.  When  applying 
editions  and  addenda  later  than  the 
1989  Edition  of  Section  m.  the 
requirements  of  NQA-1.  "Quality 
Assurance  Requirements  for  Nuclear 
Facilities,"  1986  Edition  through  the 
1992  Addenda  are  acceptable  for  use 
provided  that  both  NQA-1  and  die 
quality  assurance  provisions  specified 
in  NCA-4000  are  used  in  conjimction 
with  the  administrative,  quality,  and 
technical  provisions  contained  in  the 
edition  and  addenda  of  Section  m  being 
utilized. 

(vi)  Independence  of  inspection. 
Licensees  shall  not  apply  NCA- 
4134.10(a)  of  Section  HI,  1995  Edition 
widi  die  1996  Addenda,  and  shall  use 
NCA-4134.10(a).  1994  Addenda. 

(2)  As  used  in  this  section,  references 
to  Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  refer  to  Section  XI. 
Division  1,  and  include  editions  through 
the  1995  Edition  and  addenda  through 
the  1996  Addenda,  subject  to  the 
following  limitations  and  modifications: 

(iv)  Pressure-retaining  welds  in  ASME 
Code  Qass  2  piping  (applies  to  Tables 
IWC-2520  or  IWC-2520-1,  Category  C- 
F). 

(A)  Appropriate  Code  Class  2  pipe 
welds  in  Residual  Heat  Removal 
Systems,  Emergency  Core  Cooling 
Systems,  and  Containment  Heat 
Removal  Systems,  must  be  examined. 
When  applying  editions  and  addenda 
up  to  the  1983  Edition  through  the 
Siunmer  1983  Addenda  of  Section  XI  of 
the  ASME  Code,  the  extent  of 
examination  for  these  systems  must  be 
determined  by  the  requirements  of 
paragraph  IWC-1220.  Table  IWC-2520 
Category  C-F  and  C-G,  and  paragraph 
IWC-2411  in  die  1974  Edition  and 
Addenda  through  the  Summer  1975 
Addenda. 

(B)  For  a  nuclear  power  plant  whose 
application  for  a  construction  permit 
was  docketed  prior  to  July  1,  1978. 
when  applying  editions  and  addenda  up 
to  the  1983  Edition  through  the  Summer 
1983  Addenda  of  Section  XI  of  die 
ASME  Code,  the  extent  of  examination 
for  Code  Qass  2  pipe  welds  may  be 
determined  by  the  requirements  of 
paragraph  IWC-1220,  Table  IWC-2520 
Category  C-F  and  C-G  and  paragraph 
IWC-2411  in  die  1974  Edition  and 
Addenda  through  the  Summer  1975 
Addenda  of  Section  XI  of  the  ASME 
Code  or  other  requirements  the 
Commission  may  adopt. 
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(vi)  Eff^ective  edition  and  addenda  of 
Subsection  IWE  and  Subsection  rWL, 
Section  XI.  Licensees  shall  use  either 
the  1992  Edition  with  the  1992 
Addenda  or  the  1995  Edition  with  the 
1996  Addenda  of  Subsection  IWE  and 
Subsection  IWL  as  modified  and 
supplemented  by  the  requirements  in 
§  50.55a(b)(2)(ix)  and  §  50.55a(b)(2)(x). 

(vii)  [Reserved] 

(viii)  Section  XI  References  to  OM 
Part  4,  OM  Part  6  and  OM  Part  10  (Table 
IWA-1 600-1).  When  using  Table  IWA- 
1600-1,  "Referenced  Standards  and 
Specifications"  in  the  Section  XI, 
Division  1, 1987  Addenda,  1988 
Addenda,  or  1989  Edition,  the  specified 
"Revision  Date  or  Indicator"  for  ASME/ 
ANSI  OM  Part  4.  ASME/ ANSI  Part  6, 
and  ASME/ ANSI  Part  10  shall  be  the 
OMa-1988  Addenda  to  the  OM-1987 
Edition.  These  requirements  have  been 
incorporated  into  the  1990  Edition  of 
the  OM  Code  which  is  incorporated  by 
reference  in  paragraph  (b)(3)  of  this 
section. 

(ix)  Examination  of  concrete 
containments.  Licensees  applying 
Subsection  IWL,  1992  Edition  with  the 
1992  Addenda,  shall  apply  all  of  the 
modifications  in  this  paragraph. 
Licensees  choosing  to  apply  the  1995 
Edition  with  the  1996  Addenda  shall 
apply  paragraphs  (b)(2)(ix)(A),  (D)(3), 
and  (E)  of  this  section. 


(xi)  Engineering  judgment.  When  a 
licensee  relies  on  engineering  judgment 
for  activities  or  evaluations  of 
components  or  systems  within  the  scope 
of  10  CFR  50.55a  that  are  not  direcUy 
addressed  by  the  ASME  Boiler  and 
Pressure  Vessel  Code,  the  NRC  must 
approve  the  activities  or  evaluations 
pursuant  to  10  CFR  50.55a(a)(3). 

(xii)  Quality  Assurance.  When 
applying  Section  XI  editions  and 
addenda  later  than  the  1989  Edition,  the 
requirements  of  NQA-1,  "Quality 
Assiuance  Requirements  for  Nuclear 
Facilities,"  1979  Addenda  through  the 
1989  Edition  are  acceptable  as  permitted 
by  IWA-1400  of  Section  XI,  provided 
the  licensee  utilizes  its  10  CFR  Part  50, 
Appendix  B,  quality  assurance  program, 
in  conjunction  with  Section  XI 
requirements.  Changes  to  licensee's 
quality  assurance  program  shall  be 
made  in  accordance  with  10  CFR 
50.54(a).  In  addition,  where  NQA-1  and 
Section  XI  do  not  address  the 
commitments  contained  in  the 
licensee's  Appendix  B  quality  assurance 
program  description,  such  commitments 
shall  be  applied  to  Section  XI  activities. 

(xiii)  Class  1  piping.  Licensees  shall 
not  apply  IWB-1220.  "Components 
Exempt  from  Examination,"  of  Section 


XI,  1989  Addenda  through  the  1996 
Addenda,  and  shall  apply  IW&-1220. 
1989  Edition. 

(xiv)  Class  2  piping.  Prior  to  applying 
the  provisions  of  IWC-1220, 
"Components  Exempt  from 
Examination,"  IWC-1221,  "Components 
Within  RHR,  ECC,  and  CHR  Systems  or 
Portions  of  Systems,"  and  IWC-1222. 
"Components  Within  Systems  or 
Portions  of  Systems  Other  Than  RHR, 
ECC,  and  CHR  Systems,  "  1989  Addenda 
through  the  1996  Addenda,  licensees 
shall  define  the  Class  2  piping  subject 
to  volumetric  and  surface  examination, 
and  submit  this  information  for 
approval  by  the  NRC  staff  pursuant  to 
§  50.55a(a)(3)  prior  to  implementation. 

(xv)  Class  1  piping  volumetric 
examination.  When  performing  weld 
examinations  of  High  Pressure  Safisty 
Injection  Systems,  as  required  by  Table 
IWB-2500-1,  Examination  Category  B- 
J,  Item  Numbers  89.20,  B9.21,  and 
B9.22,  all  licensees  of  pressurized  water 
reactor  facilities  shall  perform 
volvunetric  examination  of  the  Class  1 
portion  of  the  system  after  [insert  6 
months  from  the  date  of  the  final  rule). 

(xvi)  Flaws  in  Class  3  piping  moderate 
energy  (200  xF,  275  psig)  piping. 
Licensees  may  use  the  provisions  of 
Code  Case  N-513,  "Evaluation  Criteria 
for  Temporary  Acceptance  of  Flaws  in 
Class  3  Piping,"  Rev  0,  and  Code  Case 
N-523-1,  "Mechanical  Clamping 
Devices  for  Class  2  and  3  Piping." 
Licensees  choosing  to  apply  Code  Case 
N-523-1  shall  apply  all  of  its 
provisions.  Licensees  choosing  to  apply 
Code  Case  N-513  shall  apply  all  of  its 
provisions  subject  to  the  followii^: 

(A)  When  implementing  Code  Case 
N-513,  the  specific  safety  factors  in 
paragraph  4.0  must  be  satisfied. 

(B)  Code  Case  N-513  shall  not  be 
applied  to: 

(1)  Components  other  than  pipe  and 
tube,  such  as  pumps,  valves,  expansion 
joints,  and  heat  exchangers; 

(2)  The  discovery  and  repair  of  flaws 
or  deficiencies  remaining  &om  original 
construction; 

(3)  Leakage  through  a  flange  gasket; 

(4)  Threaded  connections  employing 
nonstructural  seal  welds  for  leakage 
prevention  (through  seal  weld  leakage  is 
not  a  structural  flaw,  thread  integrity 
must  be  maintained);  and 

(5)  Degraded  socket  welds, 
(xvii)  Appendix  VIII  personnel 

qualification.  All  personnel  qualified  for 
performing  ultrasonic  examinations  in 
accordance  with  Appendix  VIII  shall 
receive  40  hours  of  annual  training  that 
includes  laboratory  work  and 
examination  of  flawed  specimens. 

(xviii)  Appendix  VIU  specimen  set 
cracks.  All  flaws  in  the  specimen  sets 


used  for  performance  demonstration  for 
piping,  vessels,  and  nozzles  shall  be 
cracks. 

(xix)  Appendix  VIII  specimen  set 
microstructure.  All  specimens  for 
single-side  tests  shall  contain 
microstructures  of  the  type  found  in 
components  to  be  inspected,  and  flaws 
with  non-optimum  characteristics 
consistent  with  field  experience  that 
provide  realistic  challenges  to  the  UT 
techniques. 

(xx)  Reconciliation  of  Quality 
Requirements.  The  following  limitations 
apply  when  implementing  Section  XI, 
IWA-42Q0, 1995  Addenda  through  the 
1996  Addenda: 

(A)  Licensees  shall  not  apply  IWA- 
4200,  of  Section  XI,  1995  Addenda 
through  the  1996  Addenda,  for 
reconciliation  of  the  administrative 
requirements  for  replacement  items,  and 
shall  reconcile  the  administrative 
requirements  with  the  original 
Construction  Code  and  the  Owner's 
requirements  as  required  by  the  1995 
Edition. 

(B)  Licensees  shall  not  apply  the 
definition  of  Construction  Code  in 
IWA-9000,  "Glossary,"  1993  Addenda 
through  the  1996  Addenda,  and  shall 
apply  the  definition  of  Construction 
Code  in  IWA-9000,  1992  Edition. 

(3)  As  used  in  this  section,  references 
to  the  OM  Code  refer  to  the  ASME  Code 
for  Operation  and  Maintenance  of 
Nuclear  Power  Plants,  and  include 
addenda  through  the  1996  Addenda  and 
editions  through  the  1995  Edition 
subject  to  the  following  limitations  and 
modifications: 

(i)  Quality  Assurance.  When  applying 
editions  and  addenda  of  the  OM  Code, 
1990  and  later,  the  requirements  of 
NQA-1 ,  "Quality  Assurance 
Requirements  for  Nuclear  Facilities," 
1979  Addenda,  are  acceptable  as 
permitted  by  ISTA  1.4  of  the  OM  Code, 
provided  the  licensee  utilizes  its  10  CFR 
Part  50,  Appendix  B,  quality  assurance 
program,  in  conjunction  with  the  OM 
Code  requirements.  Changes  to 
licensee's  quality  assurance  program 
shall  be  made  in  accordance  with  10 
CFR  50.54(a).  In  addition,  where  NQA- 
1  and  the  OM  Code  do  not  address  the 
commitments  contained  in  the 
licensee's  Appendix  B  quality  assurance 
program  description,  such  commitments 
shall  be  applied  to  OM  Code  activities. 

(ii)  Stroke  time  testing.  Licensees 
shall  comply  with  the  provisions  on 
stroke  time  testing  in  OM  Code  ISTC 
4.2,  1995  Edition  with  the  1996 
Addenda,  and  the  programs  developed 
under  their  licensing  commitments  for 
demonstrating  design  basis  capability  of 
motor-operated  valves. 
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(iii)  Code  Case  OMN-1.  As  an 
alternative  to  §  50.55a(b)(3)(u).  Ucensees 
may  use  Code  Case  OMN-1 , 
"Alternative  Rides  for  Preservice  and 
Inservice  Testing  of  Certain  Electric 
Operated  Valve  Assemblies  in  LWR 
Power  Plants,"  Rev.  0,  1995  Edition 
with  the  1996  Addenda,  in  conjunction 
with  ISTC  4.3. 1995  Edition  with  the 
1996  Addenda.  Licensees  choosing  to 
apply  the  Code  case  shall  apply  all  of  its 
provisions. 

(A)  The  adequacy  of  the  test  interval 
for  each  valve  shall  be  evaluated  and 
adjusted  as  necessary  but  not  later  th«n 
five  years  or  three  refueling  outages 
(whichever  is  longn)  from  initial 
implementation  of  ASME  Code  Case 
OMN-1. 

(B)  [Reserved] 
(iv)  Appendix  U.  The  following 

modifications  apply  when 
implementing  Appendix  U,  "Check 
Valve  Condition  Monitoring  Program." 
of  the  OM  Code,  1995  Edition  with  the 
1996  Addenda: 

(A)  Valve  opening  and  closing 
functions  must  be  demonstrated  when 
flow  testing  or  examination  methods 
(nonintrusive,  or  disassembly  and 
inspection)  are  used; 

(B)  The  initial  interval  for  tests  and 
associated  examinations  shall  not 
exceed  two  fuel  cycles  or  3  years, 
whichever  is  longer;  any  extension  of 
this  interval  shall  not  exceed  one  fuel 
cycle  per  extension  with  the  maximum 
interval  not  to  exceed  10  years;  trending 
and  evaluation  of  existing  data  shall  be 
used  to  reduce  or  extend  time  the 
interval  between  tests. 

(C)  If  the  Appendix  n  condition 
monitoring  program  is  discontinued, 
then  the  requirements  of  ISTC  4.5.1 
through  4.5.4  shall  be  implemented. 

(v)  Subsection  ISTD.  Licensees  may 
use  Subsection  ISTD,  OM  Code,  1995 
Edition  with  the  1996  Addenda,  by 
making  a  change  to  their  technical 
specifications  in  accordance  with 
applicable  NRC  requirements.  Licensees 
choosing  to  apply  the  subsection  shall 
apply  all  of  its  provisions, 
(c)*  •  * 

(3)  The  Code  Edition.  Addenda,  and 
optional  Code  Cases  to  be  applied  to 
components  of  the  reactor  coolant 
pressiUB  boundary  must  be  determined 
by  the  provisions  of  paragraph  NCA- 
1140,  Subsection  NCA  of  Section  in  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code,  but: 

(i)  The  edition  and  addenda  applied 
to  a  component  must  be  those  which  are 
incorporated  by  reference  in  paragraph 
(b)(1)  of  this  section,  and,  in  case  of 
conflict  between  paragraph  (b)(1)  of  this 
section  and  paragraph  NCA-1140,  the 
latest  edition  and  addenda  incorporated 


by  reference  in  paragraph  (bMD  of  this 
section  shall  be  applied. 

(ii)  The  ASME  Code  provisions 
applied  to  the  pressure  vessel  may  be 
dated  no  earlier  than  the  Summer  1972 
Addenda  of  the  1971  edition. 

(iii)  The  ASME  Code  provisions 
applied  to  piping,  pumps,  and  valves 
may  be  dated  no  earlier  than  the  Winter 
1972  Addenda  of  the  1971  edition,  and 


(2)  The  Code  Edition.  Addenda,  and 
optional  Code  Casese  to  be  applied  to 
the  systems  and  components  identified 
in  paragraph  (d)(1)  of  this  section  must 
be  determined  by  the  rules  of  paragraph 
NCA-1140.  Subsection  NCA  of  Section 
m  of  the  ASME  Boiler  Vessel  and 
Pressure  Code,  but: 

(i)  The  edition  and  addenda  must  be 
those  which  are  incorporated  by 
reference  in  paragraph  (b)(1)  of  this 
section,  and.  in  case  of  conflict  between 
paragraph  (b)(1)  of  this  section  and 
paragraph  NCA-1140.  the  latest  edition 
and  addenda  incorporated  by  refraence 
in  paragraph  (b)(1)  of  this  section  shall 
be  applied. 

(ii)  The  ASME  Code  provisions 
applied  to  the  systems  and  components 
may  be  dated  no  earlier  than  the  1980 
Edition,  and 

(iii)  The  ASME  Code  Cases6  must 
have  been  determined  suitable  for  use 
by  the  NRC. 
(e)*  •  * 

(2)  The  Code  Edition,  Addenda,  and 
optional  Code  Cases6  to  be  applied  to 
the  systems  and  components  identified 
in  paragraph  (e)(1)  of  this  section  must 
be  determined  by  the  rules  of  paragraph 
NCA-1140.  Subsection  NCA  of  Section 
in  of  the  ASME  Boiler  and  Pressure 
Vessel  Code,  but: 

(i)  The  edition  and  addenda  must  be 
those  which  are  incorporated  by 
reference  in  paragraph  (b)(1)  of  this 
section,  and,  in  case  of  conflict  between 
paragraph  (b)(1)  of  this  section  and 
paragraph  NCA-1140,  the  latest  edition 
and  addenda  incorporated  by  reference 
in  paragraph  (b)(1)  of  tiiis  section  shall 
be  applied, 

(ii)  The  ASME  Code  provisions 
applied  to  the  systems  and  components 
may  be  dated  no  earlier  than  the  1980 
Edition,  and 

(iii)  The  ASME  Code  Cases  must  have 
been  determined  suitable  for  use  bv  the 
NRC.  ' 

(f)  Inservice  testing  requirements. 
Requirements  for  inservice  inspection  of 
Class  1,  Class  2,  Class  3,  Class  MC,  and 
Class  CC  components  (including  their 
supports)  are  located  in  §  50.55a(g). 

(1)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 


construction  permit  was  issued  prior  to 
January  1, 1971,  pumps  and  valves  must 
meet  the  test  requirements  of  paragraphs 
(f)(4)  and  (f)(5)  of  this  section  to  the 
extent  practical.  Pumps  and  valves 
which  are  part  of  the  reactor  coolant 
pressure  boundary  must  meet  the 
requiremente  applicable  to  componenU 
which  are  classified  as  ASME  Code 
Class  1.  Other  pumps  and  valves  in 
steam,  %vater,  air,  and  liquid-radioactive- 
waste  systems  that  perform  a  function  to 
shut  down  the  reactor  or  maintain  the 
reactor  in  a  safe  shutdown  condition, 
mitigate  the  consequences  of  an 
accident,  or  provide  overpressur* 
protection  for  such  systems  (in  meeting 
die  requirements  of  the  1986  Edition,  or 
later,  of  the  Boiler  and  Pressure  Vessel 
or  OM  Code),  must  meet  the  test 
requirements  applicable  to  components 
which  are  classified  as  ASME  Code 
Class  2  or  Class  3. 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1, 1974,  ptmips  and  valves 
which  are  classified  as  ASME  Code 
Class  1  and  Class  2  must  be  designed 
and  be  provided  with  access  to  enable 
the  performance  of  inservice  tests  for 
operational  readiness  set  forth  in 
editions  of  Section  XI  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addenda6  in  effect  6  months  prior  to 
the  date  of  issuance  of  the  construction 
permit.  The  pumps  and  valves  may 
meet  the  requirements  set  forth  in 
subsequent  editions  of  this  code  and 
addenda  which  are  incorporated  by 
refisrence  in  paragraph  (b)  of  this 
section,  subject  to  limitations  and 
modifications  listed  therein. 

(3)'  *  * 

(iii)(A)  Pumps  and  valves,  in  facilities 
whose  construction  permit  was  issued 
before  [insert  effective  date  of  the  final 
rule],  which  are  classified  as  ASME 
Code  Class  1  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  testing  of  the 
pumps  and  valves  for  assessing 
operational  readiness  set  forth  in 
Section  XI  of  editions  of  the  ASME 
Boiler  and  Pressure  Vessel  Code  and 
Addendae  applied  to  the  construction  of 
the  particular  pump  or  valve  pr  the 
Summer  1973  Addenda,  whichever  is 
later. 

(B)  Pimips  and  valves,  in  facilities 
whose  construction  permit  is  issued  on 
or  after  [insert  effective  date  of  the  final 
rule),  which  are  classified  as  ASME 
Code  Class  1  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  testing  of  the 
pumps  and  valves  for  assessing 
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operatioaal  readiness  set  forth  in 
editions  and  addenda  of  the  ASME  OM 
Code  referenced  in  para^ph  (b)(3)  of 
this  section  at  the  time  the  construction 
permit  is  issued. 

(iv)(A)  Pumps  and  valves,  in  facilities 
whose  construction  permit  was  issued 
before  (insert  effsctive  date  of  rule), 
which  are  classified  as  ASME  Code 
Class  2  and  Class  3  must  be  designed 
and  be  provided  with  access  to  enable 
the  performance  of  inservice  testing  of 
the  pumps  and  valves  for  assessing 
operational  readiness  set  forth  in 
Section  XI  of  editions  of  the  ASME 
Boiler  and  Pressiuv  Vessel  Code  and 
Addenda6  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Summer  1973  Addenda,  whichever  is 
later. 

(B)  Pumps  and  valves,  iii  facilities 
whose  construction  permit  is  issued  on 
or  after  [insert  effective  date  of  the  final 
rule],  which  are  classified  as  ASME 
Code  Class  2  and  3  must  be  designed 
and  be  provided  %vith  access  to  enable 
the  performance  of  inservice  testing  of 
the  pumps  and  valves  for  assessing 
operational  readiness  set  forth  in 
editions  and  addenda  of  the  ASME  OM 
Code  referenced  in  paragraph  (b)(3)  of 
this  section  at  the  time  the  construction 
permit  is  issued. 

•  •        •        •        • 

(4)  Throughout  the  service  life  of  a 
boiling  or  pressurized  water-cooled 
nuclear  power  facility,  pumps  and 
valves  which  are  classified  as  ASME 
Code  Class  1,  Class  2  and  Class  3  must 
meet  the  inservice  test  requirements, 
except  design  and  access  provisions,  set 
forth  in  the  ASME  OM  Code  and 
addenda  that  become  effective 
subsequent  to  editions  and  addenda 
specified  in  paragraphs  (f)(2)  and  (f)(3) 
of  this  section  and  that  are  incorporated 
by  reference  in  paragraph  (b)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  the 
components. 

•  •        •        •        • 

(1)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  before 
January  1, 1971,  components  (including 
supports)  must  meet  the  requirements  of 
paragraphs  (g)(4)  and  (g)(5)  of  this 
section  to  the  extent  practical. 
Components  which  are  part  of  the 
reactor  coolant  pressure  boundary  and 
their  supports  must  meet  the 
requirements  applicable  to  components 
which  are  classified  as  ASME  Code 
Class  1.  Other  pressure  vessels,  piping, 
pumps  and  valves,  and  their  supports  in 
steam,  water,  air.  and  liquid-radioactive- 


waste  systems  that  provide  pressure 
boundary  integrity  for  systems  that 
perform  a  function  to  shut  dowm  the 
reactor  or  maintain  the  reactor  in  a  safe 
shutdown  condition,  or  mitigate  the 
consequences  of  an  accident,  must  meet 
the  requirements  applicable  to 
components  which  are  classified  as 
ASME  Code  Class  2  or  Class  3. 

•  •         •         •         • 

(3)*   •   • 

(i)  Components  (including  supports) 
which  are  classified  as  ASME  Code 
Class  1  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  examination  of 
such  components  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  Section  XI  of  editions  of  the 
ASME  Boiler  and  Pressure  Vessel  Code 
and  Addenda6  applied  to  the 
construction  of  the  particular 
component 

•  •        •        •        • 

(4)  Throughout  the  service  life  of  a 
boiling  or  pressiuized  water-cooled 
nuclear  power  facility,  components 
(including  supports)  which  are 
classified  as  ASME  Code  Class  1 ,  Class 
2  and  Class  3  must  meet  the 
requirements,  except  design  and  access 
provisions  and  preservice  examination 
requirements,  set  forth  in  Section  XI  of 
editions  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Addenda  that 
become  effective  subsequent  to  editions 
specified  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  section  and  that  are  incorporated 
by  reference  in  paragraph  (b)  of  this 
section,  to  the  extent  practical  within 
the  limitations  of  design,  geometry  and 
materials  of  construction  of  the 
components.  Components  which  are 
classified  as  Class  MC  pressure  retaining 
components  and  their  integral 
attachiflents,  and  components  which  are 
classified  as  Class  CC  pressure  retaining 
components  and  their  integral 
attachments  must  meet  the 
requirements,  except  design  and  access 
provisions  and  preservice  examination 
requirements,  set  forth  in  Section  XI  of 
the  ASME  Boiler  and  Pressiuv  Vessel 
Code  and  Addenda  that  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section,  subject  to  the 
limitation  listed  in  paragraph  (b)(2)(vi) 
and  the  modifications  listed  paragraph 
(b)(2)(ix)  and  (b)(2)(x)  of  this  section,  to 
the  extent  practical  within  the 
limitation  of  design,  geometry  and 
materials  of  construction  of  the 
components. 
«        •         •         •         • 

(iv)  [Reserved] 
(6)  *  *  * 
(ii)*'*    - 


(A)(1)  All  previously  granted  reliefs 
under  §  50.55a  to  licensees  for  the 
extent  of  volumetric  examination  of 
reactor  vessel  shell  welds  specified  in 
Item  BI.IO  of  Examination  Category  B- 
A,  "Pressure  Retaining  Welds  in  Reactor 
Vessel,"  in  Table  IWB-2500-1  of 
Subsection  IWB  in  applicable  edition 
and  addenda  of  Section  XI,  Division  1. 
of  the  ASME  Boiler  and  Pressure  Vessel 
Code,  during  the  inservice  inspection 
interval  in  effect  on  September  8, 1992 
are  hereby  revoked,  subject  to  the 
specific  modification  in 
S  50.55a(g)(6)(ii)(A)(3)(iv)  for  licensees 
that  defer  the  augmented  examination  in 
accordance  with  §  50.55a(g)(6)(ii)(A)(5). 

(2)  All  licensees  shall  augment  their 
reactor  vessel  examination  by 
implementing  once,  as  part  of  the 
inservice  inspection  interval  in  effect  on 
September  8,  1992,  the  examination 
requirements  for  reactor  vessel  shell 
welds  specified  in  Item  81.10  of 
Examination  Category  B-A,  "Pressure 
Retaining  Welds  in  Reactor  Vessel,"  in 
Table  IWB-2500-1  of  Subsection  IWB  of 
the  1989  Edition  of  Section  XI,  Division 
1,  of  the  ASME  Boiler  and  Pressure 
Vessel  Code,  subject  to  the  conditions 
specified  in  §  50.55a(g)(6)(ii)(A)O)  and 
(4).  The  augmented  examination,  when 
not  deferred  in  accordance  with  the 
provisions  of  §  50.55a(g)(6)(ii)(A)(J), 
shall  be  performed  in  accordance  with 
the  related  procedures  specified  in  the 
Section  XI  edition  and  addenda 
applicable  to  the  inservice  inspection 
interval  in  effect  on  September  8, 1992, 
and  may  be  used  as  a  substitute  for  the 
reactor  vessel  shell  weld  examination 
scheduled  for  implementation  during 
the  inservice  inspection  interval  in 
effect  on  September  8, 1992.  For  the 
purpose  of  this  augmented  examination, 
"essentially  100%"  as  used  in  Table 
rWB-2500-1  means  more  than  90 
percent  of  the  examination  volume  of 
each  weld,  where  the  reduction  in 
coverage  is  due  to  interference  by 
another  component,  or  part  geometry. 

•  *         •         *        • 

(6)  Augmented  examinations  of 
reactor  vessel  shell  welds  that  are 
performed  in  accordance  with  §  50. 
55a(g)(6)(ii)(A)  after  [insert  6  months 
from  the  date  of  the  final  rule]  must  be 
performed  in  accordance  with 
§50.55a(g)(6)(ii)(C). 

*  •         •         •         * 

(C)  Application  of  Appendix  Vmto 
Section  XI  Examinations. 

[1]  All  reactor  vessel  (including 
nozzles)  ultrasonic  examinations,  all 
piping  ultrasonic  examinations,  and  all 
bolting  ultrasonic  examinations 
performed  after  insert  6  months  from 
the  date  of  the  final  rule  must  be 


performed  in  accordance  with 
Appendix  VID  of  Section  XI.  Division  1, 
1995,  Edition  wiUi  die  1996  Addenda  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code. 

(2)  [Reserved] 
•        •        »        *        • 

»  For  ASME  Code  EdiUons  and  Addenda 
issued  prior  to  the  Winter  1977  Addenda,  the 
Code  Edition  and  Addenda  applicable  to  the 
component  is  governed  by  the  order  or 
contract  date  for  the  component,  not  the 
contract  date  for  the  nuclear  energy  system. 
For  the  Winter  1977  addenda  and  subsequent 
editions  and  addenda  the  method  for 
determining  the  applicable  Code  editions  and 
addenda  is  contained  in  Paragraph  NCA- 
1140  of  Section  in  of  the  ASME  Code. 
***** 

'  For  purposes  of  this  regulation  the 
proposed  IEEE-279  became  "in  effect"  on 
August  30,  1968,  and  the  revised  issue  lEEE- 
279--1971  became  "in  effect"  on  June  3.  1971. 
Copies  may  be  obtained  from  the  Institute  of 
Electrical  and  Electronics  Engineers,  United 
Engineering  Center,  345  East  47th  St..  New 
York,  NY  10017.  Copies  are  available  for 
inspection  at  the  NRC  Library,  Two  White 
Flint  North,  11545,  Rockville  Pike,  Rockville, 
Maryland  20852-2738. 
•  •  •  *  • 

Dated  at  Rockville,  MD  this  27th  day  of 
October  1997. 

For  the  Nuclear  Regulatory  Commission. 

L.  Joseph  CaUan, 

Executive  Director  for  Operations. 

(FR  Doc.  97-31588  Filed  12-2-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  70 
RIN  3150-AF87 

Criticality  Accident  Requiremente 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  provide  light-water 
nuclear  power  reactor  licensees  with 
greater  flexibility  in  meeting  the 
requirement  that  licensees  authorized  to 
possess  more  than  a  small  amount  of 
special  nuclear  material  (SNM)  maintain 
a  criticality  monitoring  system  in  each 
area  where  the  material  is  handled, 
used,  or  stored.  This  action  is  taken  as 
a  result  of  the  experience  gained  in 
processing  and  evaluating  a  number  of 
exemption  requests  from  power  reactor 
licensees  and  NRC's  safety  assessments 
in  response  to  these  requests  that 
concluded  that  Uie  likelihood  of 
criticality  was  negligible. 


DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  January  2 
1998. 

ADDRESSES:  Mail  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemaking  and 
Adjudication  Staff.  Hand  deliver 
comments  to  11555  Rockville  Pike, 
Maryland,  between  7:45  am  and  4:15 
pm  on  Federal  workdays. 

Copies  of  any  comments  received  may 
be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW, 
(Lower  Level),  Washington,  DC. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Turel,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-6234,  e-mail 
spt@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  Direct 
Final  Rule  published  in  the  rules 
section  of  this  Federal  Register. 

Procedural  Background 

Because  NRC  considers  this  action 
noncontroversial  and  routine,  we  are 
publishing  this  proposed  rule 
concurrentiy  as  a  direct  final  rule.  The 
direct  final  rule  will  become  effective  on 
February  17, 1998.  However,  if  the  NRC 
receives  significant  adverse  comments 
on  the  direct  final  rule  by  January  2, 
1998,  then  the  NRC  will  publish  a 
document  that  withdraws  the  direct 
final  rule.  If  the  direct  final  rule  is 
writhdrawn,  the  NRC  will  address  in  a 
Final  Rule  the  comments  received  in 
response  to  the  proposed  revisions  in  a 
subsequent  final  rule.  Absent  significant 
modifications  to  the  proposed  revisions 
requiring  republication,  the  NRC  will 
not  initiate  a  second  comment  period 
for  this  action  in  the  event  the  direct 
final  rule  is  withdrawn. 

Electronic  Access 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  home  page  (http:/ 
/wvirw.nrc.gov).  This  site  provides  the 
availability  to  upload  comments  as  files 
(any  format),  if  your  web  browser 
supports  that  function.  For  information 
about  the  interactive  rulemaking  site, 
contact  Ms.  Carol  Gallagher.  (301)  415- 
6215;  e-mail  CACenrc.gov. 

List  of  Subjects 


Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting,  Nuclear 
materials,  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
die  Energy  Reorganization  Act  of  1974, 
as  amended,  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  5  U.S.C.  553,  the  NRC  is 
considering  adopting  the  following 
amendments  to  10  CFR  Parts  50  and  70. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTIUZATION 
FAaLITIES 

1.  The  authority  citation  for  10  CFR 
Part  50  continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161, 
182,  183,  186,  189,  68  Stat.  936,  937.  938, 
948,  953.  954.  955.  956,  as  amended,  sec. 
234,  83  Stat  444,  as  amended  (42  U.S.C. 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282):  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242,  as  amended  1244, 
1246,  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat  2951,  as  amended  by 
Pub.  L  102-486,  sec.  2902. 106  Stat.  3123, 
(42  U.S.C.  5851).  Sections  50.10  also  issued 
under  sees.  101,  185,  68  Stat.  936,  955,  as 
amended  (42  U.S.C.  2131,  2235);  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
SecUons  50.13,  50.54{dd),  and  50.103  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138).  SecUons  50.23, 
50.35,  50.55,  and  50.56  also  issued  under  sec. 
185.  68  Stat  955  (42  U.S.C.  2235).  Sections 
50.33a.  50.55a  and  Appendix  Q  also  issued 
under  sec.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.34  and  50.54 
also  issued  under  sec.  204,  88  Stat  1245  (42 
U.S.C.  5844).  Sections  50.58.  50.91,  and 
50.92  also  issued  under  Pub.  L.  97-415, 96 
Stat  2073  (42  U.S.C  2239).  SecUon  50.78 
also  issued  under  sec.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80  50.81  also 
issued  under  sec.  184,  68  Stat  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187,  68  Stat  955  (42  U.S.C 
2237). 


lOCFRPaitSO 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  prevention, 


2.  Section  50.68  is  added  imder  the 
center  heading  "Issuance,. Limitations, 
and  Conditions  of  Licenses  and 
Construction  Permits"  to  read  as 
follows: 
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fSaes    Crtticality  accident  requlrMiwnts. 

(a)  Each  holder  of  a  construction 
permit  or  operating  license  for  a  nuclear 
power  reactor  issued  under  this  part,  or 
a  combined  license  for  a  nuclear  power 
reactor  issued  under  part  52  of  this 
chapter  shall  comply  with  either  10  CFR 
70.24  of  this  chapter  or  requirements  in 
paragraph  (b). 

(b)  Each  licensee  shall  comply  with 
the  following  requirements  in  lieu  of 
maintaining  a  monitoring  system 
capable  of  detecting  a  chticality  as 
described  in  10  CFR  70.24: 

(1)  Plant  procedures  may  not  permit 
handling  and  transportation  at  any  one 
time  of  more  fuel  assemblies  than  have 
been  determined  to  be  safely  subcritical 
under  the  most  adverse  moderation 
conditions  feasible  by  unborated  water. 

(2)  The  estimated  ratio  of  neutron 
production  to  neutron  absorption  and 
leakage  (k-effective)  of  the  fresh  fuel  in 
the  firesh  fuel  storage  racks  shall  be 
calculated  assuming  the  racks  are 
loaded  with  fiiel  of  the  maximum 
permissible  U-235  enrichment  and 
flooded  with  pure  water  and  must  not 
exceed  0.95.  at  a  95  percent  probability, 
95  percent  confidence  level. 

(3)  If  optimum  moderation  of  fresh 
fuel  in  the  fresh  fuel  storage  racks 
occxu^  when  the  racks  are  assumed  to  be 
loaded  with  fuel  of  the  maximum 
permissible  U-235  enrichment  and 
filled  with  low-density  hydrogenous 
fluid,  the  k-effective  corresponding  to 
this  optimum  moderation  must  not 
exceed  0.98,  at  a  95  percent  probability, 
95  percent  confidence  level. 

(4)  If  no  credit  for  soluble  boron  is 
taken,  the  k-effective  of  the  spent  fuel 
storage  racks  loaded  with  fuel  of  the 
maximum  permissible  U-235 
enrichment  must  not  exceed  0.95,  at  a 
95  percent  probability.  95  percent 
confidence  level,  if  flooded  with  pure 
water.  If  credit  is  taken  for  soluble 
boron,  the  k-effective  of  the  spent  fuel 
storage  racks  loaded  with  fuel  of  the 
maximum  permissible  U-235 
enrichment  must  not  exceed  0.95,  at  a 
95  percent  probability,  95  percent 
confidence  level,  if  flooded  with  berated 
water,  and  the  k-effective  must  remain 
below  1.0  (subcritical),  at  a  95  percent 
probability,  95  percent  confidence  level, 
if  flooded  with  pure  water. 

(5)  The  quantity  of  SNM,  other  than 
nuclear  fuel  stored  on  site,  is  less  than 
the  quantity  necessary  for  a  critical 
mass. 

(6)  Radiation  monitors,  as  required  by 
CDC  63,  are  provided  in  storage  and 
associated  handling  areas  when  fuel  is 
present  to  detect  excessive  radiation 
levels  and  to  initiate  appropriate  safety 
actions. 


(7)  The  maximum  nominal  U-235 
enrichment  of  the  fresh  fuel  assemblies 
is  limited  to  no  greater  than  five  (5.0) 
percent  by  weight. 

PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

1.  The  authority  citation  for  10  CFR 
Part  70  continues  to  read  as  follows: 

Authority.  S«C8.  51.  53. 161.  182.  183,  68 
Stat.  929.  930,  948.  953.  954.  as  amended, 
sec.  234,  83  Stat  444,  as  amended,  sec.  1701, 
106  Stat.  2951.  2952,  2953  (42  U.S.C.  2071, 
2073,  2201,  2232,  2233.  2282.  2297f):  sees. 
201,  as  amended.  202.  204.  206,  88  StaL 
1242,  as  amended,  1244,  1245, 1246,  (42 
U.S.C.  5841.  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135,  141,  Pub.  L  97-425.  96  Stat. 
2232.  2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601,  sec. 
10.  92  SUt.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93-377,  88 
Stat  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  sec.  184,  68  SUt.  954, 
as  amended  (42  U.S.C.  2234). 

Section  70.61  also  issued  under  sees.  186, 
187.  68  Stat  955  (42  U.S.C  2236,  2237). 
Section  70.62  also  issued  under  sec.  108. 68 
Stat  939.  as  amended  (42  U.S.C.  2138). 

2.  In  §  70.24,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  70l24    Crttlcality  sccktont  requirenwnts. 


(d)  The  requirements  in  paragraph  (a) 
through  (c)  of  this  section  do  not  apply 
to  holders  of  a  construction  permit  or 
operating  license  for  a  nuclear  power 
reactor  issued  pursuant  to  part  50  of  this 
chapter,  or  combined  licenses  issued 
under  part  52  of  this  chapter,  if  the 
holders  comply  with  the  requirements 
of  paragraph  (b)  of  10  CFR  50.68  of  this 
chapter. 

Dated  at  Rockville,  Maryland  this  14th  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
L.  Joseph  Callan, 
Executive  Director  for  Operations. 
[FR  Doc.  97-31732  Filed  12-2-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-SW-22-AD] 

Airworthiness  Directives;  Eurocopter 
France  (Formerly  Aerospatiale,  Society 
Nationale  Industrieile,  Sud  Aviation) 
Model  SA-365N,  SA-365N1,  AS-365N2, 
and  SA-366G1  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  o(  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  France  (formerly 
Aerospatiale,  Society  Nationale 
Industrieile,  Sud  Aviation)  Model  SA- 
365N.  SA-365N1,  AS-365N2,  and  SA- 
366G1  helicopters.  This  proposal  would 
require  an  inspection  of  the 
transmission  deck  for  cracks;  repair  of 
any  cracked  transmission  decks;  and 
replacement  of  the  transmission  deck 
support  beams  (support  beams)  with 
redesigned  support  beams.  This 
proposal  is  prompted  by  several  reports 
of  cracks  in  the  transmission  deck  and 
support  beams.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
cracks  that  reduce  the  strength  of  the 
main  gearbox  strut  attachment  and 
could  result  in  failure  of  the  main 
gearbox  mounting,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  by 
February  2,  1998. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  96-SW-22- 
AD.  2601  Meacham  Blvd.,  Room  663, 
Fort  Worth.  Texas  76137.  Comments 
may  be  inspected  at  this  location 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel.  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias.  Aerospace  Engineer, 
FAA.  Rotorcraft  Directorate.  ASW-111. 
2601  Meacham  Blvd..  Fort  Worth.  Texas 
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76137.  telephone  (817)  222-5123,  fax 
(817) 222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nUe.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-SW-22-AD."  The 
postcard  wall  be  date  stamped  and  * 
returned  to  the  commenter. 

AvailabUity  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  Attention:  Rules 
Docket  No.  96-SW-22-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

DisciUBion 

The  Direction  Generale  De  L' Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France 
rocenUy  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Eurocopter ' 
France  SA-365N,  SA-365N1,  AS- 
365N2,  and  SA-366G1  helicopters.  The 
DGAC  advises  that  cracks  were 
discovered  in  one  of  the  two  support 
beams  imder  the  transmission  deck  and 
in  the  transmission  deck  itself. 

Eurocopter  France  has  issued  Telex 
Service  No.  10011.  dated  February  24. 
1995,  which  specifies  checks  for  cracks 
in  the  transmission  deck  and 
transmission  deck  support  beams,  to  be 
accomplished  within  50  hours  following 


receipt  of  the  Telex  Service.  The  Telex 
Service  applies  to  affected  aircraft  that 
have  4.000  or  more  flying  hours.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  AD  95-067- 
038(B),  and  AD  95-068-017(8),  both 
dated  April  12,  1995,  in  order  to  assure 
the  continued  airworthiness  of  these 
helicopters  in  France. 

Subsequently,  Eurocopter  France 
issued  Eurocopter  Service  Bulletin 
05.00.36  on  November  14, 1995. 
Eurocopter  Service  Bulletin  05.00.36 
recommends  replacement  of  the  current 
transmission  support  beams,  part 
numbers  (P/N)  365A21-3365-49  and 
365A21-3365-CY  with  redesigned 
support  beams  P/N  365A21-3365-JE-01 
and  365A21-3365-JF-01,  at  major 
maintenance  intervals  specified  by  the 
service  bulletin. 

This  helicopter  model  is 
manufactured  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Piu^uant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  France 
Model  SA-365N,  SA-365N1,  AS- 
365N2,  and  SA-366G1  hehcopteis  of 
the  same  type  design  registered  in  the 
United  States,  the  proposed  AD  would 
require  inspections  of  the  transmission 
deck,  repair  of  any  cracks  that  are 
foimd,  and  replacement  of  the  support 
beams,  P/N  365A21-3365-49  and 
365A21-3365-CY,  with  redesigned 
support  beams,  P/N  365A21-3365-JE- 
01  and  365A21-3365-JF-01.  For  Model 
AS-365N2  helicopters,  the  inspections 
must  be  accomplished  before  or  upon 
the  acciunulation  of  2,000  hours  time- 
in-service  (nS),  or  within  50  hours  TIS 
after  the  e£fective  date  of  this  AD, 
whichever  occurs  later.  For  Model  SA- 
365N,  SA-365N1,  and  SA-366G1 
helicopters,  the  inspections  must  be 
accomplished  upon  the  accumulation  of 
4,000  hours  TIS,  or  within  50  hours  TIS 
after  the  eftiective  date  of  this  AD, 
whichever  occurs  later.  The  support 
beams  must  be  replaced  with  reinforced 
beams  whether  or  not  cracks  are  found 
in  the  transmission  deck  or  the 
cuirentiy  installed  support  beams.  If 


cracks  are  found  in  the  transmission 
deck;  Uie  repairs  must  be  accomplished. 
After  any  cracks  that  are  found  in  the 
transmission  deck  have  been  repaired 
and  after  replacing  the  support  beams, 
clean,  prime,  and  paint  the  affected 
areas  of  the  transmission  deck  and  the 
replacement  support  beams  in 
accordance  with  the  referenced  service 
information. 

The  FAA  estimates  that  137 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  50  work 
hoiu^  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $5,000  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,096,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  diistribution  of 
power  and  respxinsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

Liat  of  Subjects  in  14  CFS  Fart  3S 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

ThePrapoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C  106(g).  40113.  44701. 

S  38.13    [AmwKtod] 

2.  Section  30.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows; 

Eorocoplcr  France  (Formerly  Aerospatiale, 
Society  Nationale  Industrielle.  Sud 
ATiatioii):  Docket  No.  9e-SW-22-AD. 

Applicability:  Model  SA-365N,  SA-365N1, 
AS-365N2.  and  SA-366G1  belicopters, 
OKtificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e&ct  of  the  changed  configuration  on  the 
unnfc  condition  addressed  by  this  AD.  In  ao 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance.  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  cracks  that  reduce  the  strength  of 
the  main  gearbox  strut  attachment  and  could 
result  in  failure  of  the  main  gearbox 
mounting,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  For  Model  SA-365N,  SA-365N1,  and 
SA-366G1  helicopters,  on  or  before  attaining 
4.000  hours  time- in-service  (TIS),  or  within 
50  hours  TIS  alter  the  effective  date  of  this 
AD,  whichever  ocoirs  later;  and  for  Model 
SA-365N2  helicopters,  on  or  before  attaining 
2,000  hour  TIS,  or  within  50  hours  TIS  after 
the  efiective  date  of  this  AD,  whichever 
occurs  later  perform  the  following: 

(1)  Inspect  the  transmission  deck  for  cracks 
using  a  dye-penetrant  inspection  method,  in 
accordance  with  paragraph  BB  of  Eurocopter 
France  Telex  Service  No.  10011.  dated 
February  24, 1995.  If  a  crack  is  found  in  the 
transmission  deck,  repair  prior  to  furtbOT 
flight. 

Not*  2:  A  FAA-approved  repair  solution 
can  be  initiated  by  contacting  the  American 
Eurocopter  Technical  Support  Department, 
ATTN:  Manager,  telephone:  972-641-3460, 
fisx:  972-641-3527. 

(2)  Replace  the  currently  installed 
transmission  deck  support  beams,  part 
numbers  (P/N)  36SA21-3365-49  and 
365A21-3365-CY.  with  reinforced 
transmission  deck  support  beams,  P/N 
365A21-3385-IE-01  and  365A21-3365-JF- 
01,  in  accordance  with  the  Accomplishment 
Instructions  in  Eurocopter  France  Service 
Bulletin  No.  05.00.36,  Rev.  1,  dated 
December  16.  1996. 

(b)  After  completion  of  paragraphs  (a)(1) 
and  (a)(2)  of  this  AD,  clean,  prime  and  paint 
the  affected  areas  of  the  transmission  deck 
and  the  reinforcad  support  beams  in 


accordance  with  paragraph  BB  2A  of 
Eurocopter  France  Telex  Service  No.  10011, 
dated  February  24, 1995. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  FAA,  Rotorcraf)  Directorate. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcrafl  Certification 
Office. 

Note  3:  Information  cdnceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcralt  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  Oe  L' Aviation  Civile 
(France)  AD  95-068-01 7(B)  and  AD  95-067- 
038(B),  both  dated  April  12, 1995. 

Issued  in  Fort  Worth,  Texas,  on  November 
24,  1997. 
EricBrte, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  97-31614  Filed  12-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DodcM  No.  97-CE-72-A0] 

RiN2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Models  B200, 
B200C,  and  B200T  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Models  B200,  B200C.  and  B200T 
airplanes  (formerly  referred  to  as  Beech 
Models  B200,  B200C.  and  B200T 
airplanes).  The  proposed  AD  would 
require  replacing  the  wiring  for  the 
engine  fire  detector  system  with  fire 
resistant  wiring.  The  proposed  AD  is  the 
result  of  the  discovery  during  aircraft 
production  of  the  potential  for  the 
existing  engine  fire  detector  system 
wiring  on  the  affected  airplanes  to  fail 
because  of  high  heat  and/or  fire.  The 
actions  specified  by  the  proposed  AO 


are  intended  to  prevent  failure  of  the 
engine  fire  detector  system  if  high  heat 
and/or  fire  stopped  an  electrical  signal 
between  the  engine  fire  detectors  and 
the  engine  fire  warning  aimunciator 
lights  located  in  the  cockpit,  which 
could  result  in  passenger  injury  in  the 
event  of  an  airplane  fire. 
DATES:  Comments  must  be  received  on 
or  before  February  4,  1998. 
ADDRESSES:  Submit  compients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  97-CE-72- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Randy  Griffith,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA.  1801  Airport  Road.  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4145;  facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  Ae  following 
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statement  is  made:  "Comments  to 
Docket  No.  97-Ca&-72-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  97-CE-72-AD,  Room  1558, 
601  E.  12th  Sti«et,  Kansas  City,  Missouri 
64106. 

Discussion 

Raytheon  recently  advised  the  FAA 
that  an  unsafe  condition  could  exist  on 
certain  Raytheon  Models  B200.  B200C. 
and  B200T  airplanes.  Raytheon  reports 
that  the  current  wiring  on  a  certain 
engine  fire  protection  system  could  fail 
under  certain  conditions.  When  the 
engine  fire  detector  system  was  changed 
from  an  optical  system  to  a  heat  sensing 
system,  the  engine  fire  detector  wiring 
was  not  furnished  with  the  engine  fire 
detector.  The  wiring  for  these  new 
systems  consisted  of  four  wires  that 
were  routed  from  the  engine  firewall 
connector  to  the  engine  fire  detector 
connector  as  part  of  each  engine's  wire 
harness  assembly. 

In  May  1997.  Raytheon  issued 
Engineering  Change  Record  9896  and 
Engine  Fire  Detector  Harness  Kit,  part 
niunber  101-3208-1,  which  specifies 
the  design  and  provides  the  procedures 
for  replacing  the  existing  engine  fire 
protector  system  wiring  with  fire 
resistant  wiring. 

Aircraft  equipped  with  the  heat 
sensing  fire  protector  system  before  this 
change  order  and  modification  were 
developed  utilize  non-fire  resistant 
wiring.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  engine  fire 
detector  system  if  high  heat  and/or  fire 
stopped  an  electrical  signal  between  the 
engine  fire  detectors  and  the  engine  fire 
warning  annunciator  lights  located  in 
the  cockpit,  which  could  result  in 
passenger  injury  in  the  event  of  an 
airplane  fire. 

Relevant  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  No.  2701,  Issued:  May, 
1997,  which  specifies  the  incorporation 
of  Engine  Fire  Detector  Harness  Kit,  part 
number  101-3208-1.  This  kit  consists  of 
the  parts  and  instructions  to  replace  the 
wiring  for  the  engine  fire  detector 
system  with  fire  resistant  wiring. 

The  FAA's  Determination 

After  examining  the  circimistances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  service  information 


previously  referenced,  the  FAA  has 
determined  that  AD  action  should  be 
taken  to  prevent  failure  of  the  engine 
fire  detector  system  if  high  heat  and/or 
fire  stopped  an  electrical  signal  between 
the  engine  fire  detectors  and  the  engine 
fire  warning  annunciator  lights  located 
in  the  cockpit,  which  could  result  in 
passenger  injury  in  the  event  of  an 
airplane  fire. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models 
B200,  B200C.  and  B200T  airplanes 
(formerly  referred  to  as  Beech  Models 
B200,  B200C,  and  B200T  airplanes)  of 
the  same  type  design,  the  FAA  is 
proposing  an  AD.  The  proposed  AD 
would  require  replacing  the  wiring  for 
the  engine  fire  detector  system  with  fire 
resistant  wiring  by  incorporating  Engine 
Fire  £>etector  Harness  Kit,  part  number 
101-3208-1.  Accomplishment  of  the 
proposed  modifications  would  be 
required  in  accordance  with  the  service 
information  previously  referenced. 

Cost  Impact 

The  FAA  estimates  that  77  airplanes 
in  the  U.S.  registry  would  be  afiected  by 
the  proposed  AD,  that  it  would  take 
approximately  4  workhoiu^  per  airplane 
to  accomplish  the  proposed 
modification,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  the  owners/operators  of  the 
affected  airplanes.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $18,480,  or  $240  per 
airplane.  These  figures  are  based  on  the 
presumption  that  no  owner/operator  of 
the  affected  airplanes  has  incorporated 
the  proposed  modification. 

Raytheon  has  informed  the  FAA  that 
approximately  40  kits  have  been 
shipped  irom  the  Raytheon  Aircraft 
Authorized  Service  Center.  Presuming 
that  each  of  the  40  kits  is  incorporated 
on  an  affected  airplane,  this  would 
reduce  the  cost  impact  of  the  proposed 
AD  by  $9,600  from  $18,480  to  $8,880. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AI»RESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C.  106(g).  40113.  44701. 
139.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No.  97- 
CE-72-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Model 


8200 


B200C  

B200C  (C-12R) 
B200T  


Serial  Nos. 


BB-1439,  BB-1444 
through  B&-1447,  BB- 
1449,  BB-1450,  B-1452, 
BB-1453,  BB-1455.  BB- 
1466,  and  BB-1458 
through  BB-1512; 

BL-139andBL-140; 

BW-1  through  BW-5;  and 

BT-35  through  BT-^. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
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alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  engine  fira 
detector  system  If  high  heat  and/or  fire 
stopped  an  electrical  signal  between  the 
engine  fire  detectors  and  the  engine  fire 
warning  annunciator  lights  located  in  the 
cockpit,  which  could  result  in  passenger 
injury  in  the  event  of  an  airplanefire, 
accomplish  the  following: 

(a)  Replace  the  existing  engine  fira 
protection  system  wiring  with  fire  resistant 
wiring  by  incorporating  Engine  Fire  Detector 
HuiMM  Kit,  part  number  101-3208-1. 
Accomplish  this  replacement  in  accordance 
with  the  instructions  included  with  the 
above  kit,  as  referenced  in  Raytheon 
Mandatory  Service  Bulletin  No.  2701,  Issued: 
May,  1997. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
fbrwarded«through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
WichiU  ACQ. 

tMe  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  ADt  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Raytheon 
Aircraft  Company.  P.O.  Box  85,  Wichita, 
Kansas  67201-0085;  or  may  examine  this 
document  at  the  FAA.  Central  Region,  Office 
of  the  Regional  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
November  26,  1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 

Certification  Service. 

(PR  Doc.  97-31681  Filed  12-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  97-ACE-14] 

Proposed  Revocation  of  Class  E 
Airspace;  Minneapolis,  KS 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
remove  the  Class  E  airspace  area  at 
Minneapolis  City  County  Airport, 
Minneapolis.  KS.  The  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  34 
was  canceled  on  August  14,  1997.  This 
was  the  only  SIAP  to  Miimeapolis  Qty 
Cotmty  Airport  and  was  canceled  due  to 
lack  of  evidence  as  to  the  need  by  the 
community  and  absence  of  utilization 
by  other  users  in  the  local  area.  In 
addition,  there  is  not  an  Airport  Layout 
Plan  (ALP)  or  an  engineer's  drawing 
available.  The  Director,  Division  of 
Aviation  for  Kansas,  concurred  with 
canceling  the  SIAP.  The  intended  effect 
of  this  rule  is  to  remove  Class  E  airspace 
extending  upward  from  700  feet  above 
the  surface  for  Miimeapolis  City  Coimty 
Airport,  Minneapolis.  KS. 
DATES:  Comments  must  be  received  on 
or  before  January  15, 1998. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Airspace  Branch.  ACE-520.  Federal 
Aviation  Administration,  Airspace 
Docket  No.  97-ACE-14.  601  East  12th 
Street,  Kansas  City.  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  office  of  the  Manager.  Airspace 
Branch,  Air  TrafBc  Division,  at  the 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C.  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
ACE-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NRPM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230.  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  procedures. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  (part  71)  to  remove  the  Class  E 
airspace  extending  upward  from  700 
feet  above  the  siurface  at  the 
Minneapolis  City  County  Airport, 
Miimeapolis,  KS.  The  area  will  be 
removed  from  appropriate  aeronautical 
charts.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  siuface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E.  dated  September 
16, 1997,  and  effective  September  17, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed'  in  this 
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document  will  be  removed  subsequently 
from  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  refierence, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71-^ESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES.  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400,9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

ACEKSE9    MinneapoUt,  KS  (Samoved] 

Issued  in  Kansas  City.  MO.  on  October  7. 
1997. 

Chrtstopher  R.  Bhuo, 

Acting  Manager.  Air  Traffic  Division.  Centmi 
Region. 

(PR  Doc.  97-31705  Filed  12-2-97;  8:45  am] 
MUJNO  CODE  4MS-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docitet  No.  97-AAL-11] 

Proposed  Revocation  of  Class  E 
Airspace;  Wrangeli,  AK,  and 
PeterstMjrg,  AK 

AGENCY:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
revoke  the  Class  E  surface  area  airspace 
at  Wrangeli,  AK,  and  Petersburg,  AK. 
Plans  to  develop  Required  Navigation 
Performance  (RNP)  instrument  approach 
procedures  at  these  airports  have  been 
cancelled  or  delayed  indefinitely. 
Consequently,  the  surface  areas  at 
Wrangeli  Airport  and  Petersburg  James 
A  Johnson  Airport  are  no  longer 
necessary  for  air  traffic  operations. 
Adoption  of  this  proposal  would  result 
in  the  affected  airspace  i-evertine  to 
QassG. 

DATES:  Comments  must  be  received  on 
or  before  January  20, 1998. 
ADDRESSES:  Send  comments  on  this 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AAL-530,  Docket 
No.  97-AAI^ll,  Federal  Aviation 
Administration.  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Alaskan  Region  at  the 
same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division,  at  the 
address  shown  above  and  on  the 
Internet  at  Alaskan  Region's  homepage 
at  http://www.alaska.faa.gov/at  or  at 
address  http://162.58.28.41/at. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  van  Haastert,  Operations  Branch, 
AAL-538,  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
Box  14.  Anchorage.  AK  99513-7587; 
telephone  number:  (907)  271-5863; 
email:  Robert. van.Haastert9£aa.dotgov; 
Internet:  http://www.alaska.faa.gov/at  or 
at  http://162.58.28.41/at. 

SUPPLEMENTARY  INFORMATKM: 
Back^ound 

In  May  1996.  rulemaking  actions  were 
initiated  to  create  surface  area  airspace 
at  the  Wrangeli  Airport  and  the 
Petersburg  James  A  Johnson  Airport  to 
support  new  RNP  instnunent  approach 
procedures.  Alaska  Airlines  planned  to 
develop  RNP  approaches  to  nmways  27 


and  9  at  Wrangeli  Airport,  and  for 
runways  4  and  22  at  Petersburg  James  A 
Johnson  Airport.  These  new  RNP 
approaches  were  to  be  designed  with 
minimiuns  below  700  feet  Above 
Ground  Level  (AGL).  The  establishment 
of  surface  areas  at  both  airports  was 
requested  and  the  Notice  of  Proposed 
Rulemaking  (NPRM)  was  published 
June  24. 1996  (61  FR  32372).  No 
comments  to  the  NPRM  were  received 
and  the  Final  Rule  was  published 
October  16. 1996  (61  FR  53844), 
establishing  new  surfiace  areas  for 
Wrangeli  Airport  and  Petersburg  James 
A  Johnson  Airport.  After  the  Juneau 
Sectional  Aeronautical  Chart,  37th 
edition,  was  published  on  April  24. 
1997.  the  FAA  received  one 
Congressional  Inquiry  and  additional 
letters  of  concern  and  objections  to  the 
surface  areas  at  both  airports.  Letters 
have  been  received  fitjm  Sunrise 
Aviation  INC.,  Nordic  Air,  Temsco 
Helicopters  INC.,  Pacific  Wing  INC., 
Taquan  Air,  and  Hawkair  Aviation 
Services  LTD  objecting  to  the 
establishment  of  these  surfiace  areas 
without  an  apparent  purpose  and  usage. 
Alaska  Airlines  has  indicated  to  the 
FAA  their  RNP  instrument  approach 
development  for  Wrangeli  Airport  and 
Petersburg  James  A  Johnson  Airport  has 
been  delayed  and  development  of  new 
RNP  approaches  is  not  scheduled  in  the 
immediate  future. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
.  by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AAL-11."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
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of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the 
Operations  Branch,  AAL-530,  Federal 
Aviation  Administration,  222  West  7th 
Avenue,  Box  14,  Anchorage,  AK  99513- 
7587.  Communications  must  identify 
the  notice  ntmiber  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2 A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  remove 
the  Class  E  airspace  at  Wrangell,  AK, 
and  Petersburg,  AX.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  E)atum  83.  The  Class  E 
airspace  areas  designated  as  surface 
areas  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9E, 
Airspace  Designations  and  Reporting 
Points,  dated  September  10,  1997,  and 
effective  September  16, 1997,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
removed  subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore-^(l)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  'significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND  ' 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points. 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  to  be  amended 
as  follows: 

Paragraph  6002  The  Class  E  airspace  areas 
listed  below  are  designated  as  a  surface  area 
for  an  airport 

•  •  *         •         • 

AAL  AK  E2    Petenbuis,  AK  (Rmmved] 

•  ••••' 

AALAKE2    WrangeU,  AK  (Removedl 

***** 

Issued  in  Anchorage,  AK,  on  November  5, 
1997. 

Willis  C.  Nelson. 

Manager,  Air  Traffic  Division,  Alaskan 
Region.  * 

IFR  Doc.  97-31697  Filed  12-2-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-5931^] 

Petition  by  the  Commonwealth  of  the 
Northern  Mariana  Islands  for 
Exemption  From  Anti-Dumping  and 
Detergent  Additization  Requirements 
for  Conventional  Gasoline 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  notice  of  decision. 

summary:  The  Envirorunental  Protection 
Agency  ("EPA"  or  "the  Agency")  is 
proposing  to  gnuit  a  petition  by  the 
Commonwealth  of  the  Northern  Mariana 


Islands  ("CNMI")  for  exemption  from 
the  anti-dumping  requirements  for 
gasoline  sold  in  the  United  States  after 
January  1, 1995.  This  action  is  being 
taken  because  of  CNMTs  unique 
geographic  location  and  economic 
factors.  If  the  gasoline  anti-dumping 
exemption  were  not  granted,  CNMI 
would  be  required  to  import  gasoline 
from  a  supplier  meeting  the  anti- 
dumping requirements  adding  a 
considerable  expense  to  gasoline 
purchased  by  the  CNMI  consumer. 
CNMI  is  in  full  attainment  with  the 
national  ambient  air  quality  standard  for 
ozone.  This  action  is  not  expected  to 
cause  harmful  environmental  effects  to 
the  citizens  of  CNMI.  EPA  is  not 
granting  CNMI's  petition  for  exemption 
hom  the  fuel  detergent  additization 
requirements  that  all  gasoline  sold  in 
the  United  States  after  January  1,  1995 
contain  fuel  detergents.  CNMI  did  not 
show  that  these  requirements  were 
luireasonable  or  infeasible  due  to  any 
unique  local  factors.  The  fuel  detergent 
additization  requirements  are  designed 
to  prevent  the  build-up  of  deposits  in 
gasoline  engines  and  fuel  supply 
systems.  By  controlling  such  desposits 
in  CNMI's  vehicles,  harmful  engine 
exhaust  emissions  will  be  reduced. 
DATES:  Comments  on  this  proposed  final 
decision  must  be  received  in  writing  by 
January  2, 1998. 

ADDRESSES:  Materials  relevant  to  this 
petition  are  available  for  inspection  in 
public  docket  A-96-11  at  the  Air 
Docket  Office  of  the  EPA,  room  M-1500, 
401  M  Street,  SW,  Washington,  D.C. 
20460,  (202)  260-7548,  between  the 
hours  of  8:00  a.m.  to  5:30  p.m.,  Monday 
through  Friday.  A  duplicate  public 
docket,  A-NM-96,  has  been  established 
at  U.S.  EPA  Region  IX,  75  Hawthorne 
Street  (Mail  Code:  A-2-1),  17th  Floor, 
San  Francisco,  CA  94105,  (415)  744- 
1225,  and  is  available  between  the  hours 
of  8:30  a.m.  to  noon,  and  1  p.m.  to  5 
p.m.,  Monday  through  Friday.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 

Comments  should  be  submitted  (in 
duplicate  if  possible)  to  the  two  dockets 
listed  above,  with  a  copy  forwarded  to 
Marilyn  Winstead  McCall,  U.S. 
Environmental  Protection  Agency,  Fuels 
and  Energy  Division,  401  M  Street,  SW 
(Mail  Code:  6406J),  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Winstead  McCall  at  (202)  233- 
9029. 

SUPPLEMENTARY  INFORMATION:  For  more 
detailed  information  on  this  proposal, 
please  see  EPA's  Notice  of  Direct  Final 
Decision  published  in  the  Final  Rules 
section  of  this  Federal  Register  which 
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approves  CNMI's  petition  for  exemption 
from  the  gasoline  anti-dumping 
regulations,  but  does  not  approve 
CNMI's  petition  for  exemption  from  the 
fuel  detergent  additization  regulations. 
The  Agency  views  this  final  decision  as 
a  noncontroversial  action  for  the  reasons 
discussed  in  the  Notice  of  Direct  Final 
Decision  published  in  today's  Federal 
Register,  and  because  it  believes  the 
effects  of  this  decision  are  limited  to  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  If  no  adverse  or  critical 
comments  are  received  in  response  to 
this  proposed  decision,  no  further 
action  is  contemplated  in  relation  to  this 
decision.  If  EPA  receives  adverse  or 
critical  comments.  EPA  will  withdraw 
the  Notice  of  Direct  Final  Decision  by 
publishing  an  appropriate  document  in 
the  Federal  Register,  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  document.  The  EPA  v«ll 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

Dated:  November  25, 1997. 
Carol  M.  Brownar, 

Administrator. 

(FR  Doc.  97-31737  Filed  12-2-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public,  ^k)tices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


BROADCASTING  BOARD  OF 
GOVERNORS 


Sunshine  Act  Meeting 


:  December  9,  1997;  9:30 


DATE  AND 
a.m. 

PLACE:  Cohen  Building,  Room  3321,  330 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20547. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBC) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Covemment-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  p>ersonnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
imder  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBC  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)  (2)  and  (6)) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  December  1. 1997. 
David  W.  Burke. 
Chairman. 

IFR  Doc.  97-31789  Filed  12-1-97;  11:49  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[C-aoi-8i(q 

Cut-to-Length  Steel  Plate  From 
Mexico;  Rescission  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 

SUftMURY:  On  September  25, 1997,  in 
response  to  a  request  from  the 
respondent,  the  Department  of 
Commerce  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  cut-to-length  steel  plate  from  Mexico. 
The  review  covers  the  period  January  1, 
1996  through  December  31, 1996.  In 
accordance  with  19  CFR  351.213(d)(1), 
the  Department  is  now  rescinding  this 
review  because  the  respondent  has 
withdrawn  its  request  for  review. 
EFFECTIVE  DATE:  December  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  or  Constance 
Cunningham.  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  29, 1997,  the  Department 
received  a  request  for  an  administrative 
review  of  the  countervailing  duty  order 
from  Altos  Homos  de  Mexico  S.A.  de 
C.V.  ("AHMSA"),  for  the  period  January 
1, 1996  through  December  31, 1996.  On 
September  25,  1997,  the  E)epartment 
published  in  the  Federal  Register  (62 
FR  50292)  a  notice  of  "Initiation  of 
Countervailing  Duty  Administrative 
Review"  initiating  the  administrative 
review.  On  November  4,  1997,  AHMSA 
withdrew  its  request  for  review. 

The  applicable  regulation,  19  CFR 
351.213(d)(1),  stipulates  that  the 
Secretary  may  permit  a  party  that 
requested  an  administrative  review  to 
withdraw  the  request  within  90  days  of 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  In 
this  case,  the  respondent  has  withdrawn 


its  request  within  the  90  day  period.  No 
other  interested  party  requested  a 
review,  and  we  have  received  no  other 
submissions  regarding  AHMSA's 
withdrawal  of  its  request  for  review. 
Therefore,  we  are  rescinding  this  review 
of  the  countervailing  duty  order  on  cut- 
to-length  steel  plate  bom  Mexico. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  November  21. 1997. 
Louis  Apple, 

Acting  Deputy  Assistant  Secretary,  Group  U, 
Import  Administration. 

[FR  Doc.  97-31801  Filed  12-2-97;  8:45  am] 
BILUNO  OOOE  3B10-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-657-«oe]  ^ 

Extruded  Rubber  Thread  From 
Malaysia;  Rescission  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  September  25, 1997,  in 
response  to  a  request  from  the 
respondents,  the  Department  of 
Commerce  initiated  an  administrative 
review  of  the  countervailing  duty  order 
on  extruded  rubber  thread  from 
Malaysia.  The  review  covers  the  period 
January  1,  1996  through  December  31. 
1996.  In  accordance  with  19  CFR 
351.213(d)(1).  the  Department  is  now 
rescinding  this  review  because  the 
respondents  have  withdrawn  their 
request  for  review. 
EFFECTIVE  DATE:  December  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  or  Constance 
Cunningham,  Office  of  CVD/AD 
Enforcement  VI,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  29,  1997,  the  Department 
received  a  request  for  an  administrative 
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review  of  the  countervailing  duty  order 
from  the  Government  of  M^aysia, 
Heveafil  Sdn.  Bhd.,  Filmax  Sdn.  Bhd.. 
Rubberflex  Sdn.  Bhd.,  Filati  Lastex  Sdn. 
Bhd.,  and  Rubfil  Sdn.  Bhd.  for  the 
period  January  1, 1996  through 
December  31, 1996.  On  September  25, 
1997,  the  Department  published  in  the 
Federal  Register  (62  FR  50292)  a  notice 
of  "Initiation  of  Countervailing  Duty 
Administrative  Review"  initiating  the 
administrative  review.  On  November  5, 
1997,  the  respondents  withdrew  their 
request  for  review. 

The  applicable  regulation,  19  CFR 
351.213(d)(1),  stipulates  that  the 
Secretary  may  permit  a  party  that 
requested  an  administrative  review  to 
withdraw  the  request  within  90  days  of 
the  date  of  publication  of  notice  of 
initiation  of  the  requested  review.  In 
this  case,  the  respondents  have 
withdrawn  their  request  within  the  90 
day  period.  No  other  interested  party 
requested  a  review,  and  we  have 
received  no  other  submissions  regarding 
the  respondents'  withdrawal  of  their 
request  for  review.  Therefore,  we  are 
rescinding  this  review  of  the 
countervailing  duty  order  on  extruded 
rubber  thread  from  Malaysia. 

This  notice  is  published  in 
accordance  with  19  CFR  351.213(d)(4). 

Dated:  November  21, 1997. 
Louis  Apple, 

Acting  Deputy  Assistant  Secretary,  Group  J7, 

Import  Administration. 

[FR  Doc  97-31602  Filed  12-2-97;  8:45  am] 

BHUNO  COOE  K10-0S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  AdministrBUon 

U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 


SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S,-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 


auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan automotive  parts  policy. 
DATE  AND  L0CA7K)N:  The  meeting  will  be 
held  on  January  15, 1998  from  10:30 
a.m.  to  3:00  p.m.  at  the  U.S.  Department 
of  Commerce  in  Washington,  D.C. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
AfEairs,  Trade  Development,  Room 
4036,  Washington,  D.C.  20230, 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)  (4)  and  (9)  (B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copjdng  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020. 
Main  Commerce. 

Dated:  November  21, 1997. 
Henry  P.  Mtoisco, 

Director,  Office  of  Automotive  Affairs. 
[FR  Doc.  97-31624  Filed  12-2-97;  8:45  am] 
BtUMQ  COM  MlO-Oe-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  profHjstd  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number  Defense  Federal  Acquisition 


Regulation  Supplement  (DFARS) 
Section  211.273.  Substitutions  for 
Military  or  Federal  Specifications  and 
Standards,  and  related  clause  in  DFARS 
252.211-7005;  OMB  Number  0704- 
0398. 

Type  of  Bequest:  Extension. 

Number  of  Bespondents:  257. 

Besponses  Per  Bespondent:  3. 

Annual  Besponses:  771. 

Average  Burden  PerBesponse:  1  hour. 

Annual  Burden  Hours:  771. 

Needs  and  Uses:  The  information 
collection  permits  ofiierors  to  propose 
Single  Process  Initiative  (SPI)  processes 
in  lieu  of  military  or  Federal 
specifications  and  standards  cited  in 
DoD  solicitations  for  previously 
developed  items.  The  information  will 
be  used  by  the  Government  to  identify 
and  verify  Government  acceptance  of  an 
SPI  process  as  a  valid  replacement  for 
a  military  or  Federal  specification  or 
standard  cited  in  a  solicitation. 
Respondents  are  offerors  responding  to 
DoD  solicitations  for  previously 
developed  items  that  cite  military  or 
Federal  specifications  or  standards 
when  the  oSieror  has  a  management  or 
manufacturing  process  that  has  been 
previously  accepted  by  DoD,  under  SPI, 
as  a  valid  replacement  for  a  military  or 
Federal  specification  or  standard. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 
Frequency:  On  occasion. 

Bespondent's  (^ligation:  Required  to 
obtain  or  retain  benefits. 

OAffl  Desk  Officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Qearance  Officer.  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
infonnation  collection  proposal  shotild 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  November  26, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-31605  Filed  12-2-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
SutMnarine  of  ttte  Future 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Submarine  of  the  Future 
will  meet  in  closed  session  on  December 
5, 1997  at  Science  Applications 
International  Corporation  (SAIC),  4001 
N.  Fairfax  Drive,  Arlington.  Virginia; 
and  on  December  22, 1997  and  January 
5-6. 1998  at  SAIC.  8301  Greensboro 
Drive,  McLean,  Virginia.  In  order  for  the 
Task  Force  to  obtain  time  sensitive 
classified  brie^ngs,  critical  to  the 
understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Task  Force  will  assess  the 
nation's  need  for  attack  submarines  in 
the  21st  century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1994),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 

Dated:  November  26.  1997. 
L.M.  Bjmom, 

AHemate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-31606  Filed  12-2-97;  8:45  •m) 


DEPARTMENT  OF  DEFENSE 

Office  of  tt)e  Secretary 

Defense  Science  Board  Task  Force  on 
Underground  Facilities 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Underground  Facilities 
will  meet  in  closed  session  on  December 
17-18, 1997  and  January  28-29, 1998,  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairfax 
Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 


they  affect  the  perceived  needs  of  the 
E)epartment  of  Defense.  At  these 
meetings  the  Task  Force  will  address 
the  threat  to  U.S.  interests  posed  by  the 
growth  of  imderground  facilities  in 
unfriendly  nations.  The  Task  Force 
should  investigate  technologies  and 
techniques  to  meet  the  international 
security  and  military  strategy  challenges 
posed  by  these  facilities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n  (1994)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C  552b(c)(l)  (1994).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  November  26. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFR  Doc.  97-31607  Filed  12-^-97;  8:45  am] 

BIUJNQ  COOC  HOOT  01  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Nuclear  Deterrence 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Nuclear  Deterrence  will 
meet  inclosed  session  on  December  17- 
18, 1997  at  Headquarters,  Strategic 
Command,  Offutt  AFB,  Omaha, 
Nebraska. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  U.S. 
ability  to  deter  and  prevent  the  effective 
use  of  weapons  of  mass  destruction 
against  U.S.  territory,  forces,  and  allies. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)  (1)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  November  26, 1997. 
L.M.  Bymun. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Ooc  t7-3160S  Fikd  12-2-97;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Technology  Base  of  the  21st 
Century 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Technology  Base 
of  the  21st  Century  will  meet  in  closed 
session  on  December  16-17, 1997  at 
Strategic  Analysis.  Inc..  4001  N.  Fairfax 
Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  issues 
involved  in  assuring  that  the  U.S.  has 
adequate/appropriate  technology  base 
from  which  to  develop  sustained 
military  superiority  for  the  21st  century: 
such  a  base  includes  technology 
developed  by  DoD,  but  also  access  to 
technology  developed  elsewhere  as  well 
as  an  assured  stream  of  scientists  and 
engineers  that  will  develop  technology 
and  build  military  materiel.  Many 
internal  and  external  changes  influence 
DoDs  options. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  November  26, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  97-31609  Filed  12-2-97;  8:45  am] 
1UJW0  coot  acoo  <m  m 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—483),  annoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  December  9, 1997. 

Time  of  Meeting:  0830-1630. 

Place: Booi^^lWlMptw Factory.  Mesa, 
AZ. 
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Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Croup  Study  on  "Army  Avionics 
Modernization  Methodologies"  will  meet  for 
discussions  on  the  Boeing  avionics 
modernization  methodologies.  Army  avionics 
science  and  technology  programs,  and  open 
systems  architecture.  This  meeting  will  be 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  committee.  For 
further  information,  please  contact  our  office 
at  (703)695-0781. 
Wayne  Joyner. 

Program  Support  Specialist.  Army  Science 
Board. 

(FR  Doc.  97-31630  FUed  12-2-97;  8:45  am] 

BnjJNG  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  annoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  ofh4eeting:  December  11  ft  12. 1997. 

Time  of  Meeting:  0800-1600,  December  11, 
1997.  0800-1400,  December  12, 1997. 

Place:  USA  John  F.  Kennedy  Special 
Warfare  Center  ft  School,  Fort  Bragg,  NC. 

Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Group  Study  on  "Human  Behavior  in 
Combat"  will  visit  the  Walter  Reed  Army 
Institute  of  Research  to  discuss  various 
human  and  organizational  behavior  issues 
with  the  Department  of  Neuropsychiatry. 
These  meetings  will  be  oped  to  the  public. 
Any  interested  person  may  attend,  appear 
before,  or  file  statements  with  the  committee 
at  the  time  and  in  the  manner  permitted  by 
the  committee.  For  further  information, 
please  contact  our  office  at  (703)  695-0781. 
Wayne  Joyner, 

Program  Support  Specialist.  Army  Science 
Board. 

[FR  Doc.  97-31631  Filed  12-2-97;  8:45  am) 

BIUJNQ  CODE  371»4a-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463),  annoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 
Date  of  Meeting:  December  10, 1997. 
Time  of  Meeting:  0900-1600. 


Place:  5201  Leesburg  Pike,  Falls  Church, 
VA. 

Agenda:  The  Army  Science  Board's  (ASB) 
Issue  Group  Study  on  "Hit-to-Kill  Interceptor 
Lethality— Phase  U"  will  meet  for  briefings 
on  biologicai  defense  from  staff  of  the  Joint 
Program  Office  for  Biological  Defense. 
Members  will  also  continue  plaiming  for 
final  report  preparation.  This  meeting  wilTbe 
open  to  the  public.  Any  interested  person 
may  attend,  appear  before,  or  file  sUtemenU 
with  the  committee  at  the  time  and  in  the 
manner  permitted  by  the  conunittee.  For 
further  information,  please  call  our  office  at 
(703)  695-0781. 

Wayne  Joyner, 

Program  Support  Specialist,  Army  Science 
Board. 

[FR  Doc.  97-31632  Filed  12-2-97;  8:45  am] 
BILUNO  CODE  3710-OS-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  annoimcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  December  15-19, 1997. 

Time  of  Meeting:  0830-1600  (both  days). 

Place:  Pentagon,  Washington,  IX:. 

Agenda:  The  Army  Science  Board's  (ASB) 
Ad  Hoc  Study  on  "Independent  Assessment 
of  the  Technical  Maturity  of  the  Aerostat 
Demonstration  Program"  will  meet  for 
briefings  and  discussions  on  advanced  JLENS 
sensor  concepts.  These  meetings  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C.  specifically 
subparagraph  (1)  thereof,  and  Tide  5,  U.S.C, 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matters  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
^pening  any  portion  of  these  meetings.  For 
mrther  information,  please  contact  our  office 
at  (703)  695-0781. 

Wayne  Joyner. 

Program  Support  Specialist,  Army  Science 
Board. 

[FR  Doc.  97-31633  Filed  12-2-97;  8:45  am] 

BIUJNQ  CODE  3710-08-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
conunent  request 


SUMMARY:  The  Deputy  Chief  Information 
Officer,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
submission  for  OMB  review  as  required 


by  the  Paperwork  Reduction  Act  of 
1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  January 
2,  1998. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
jiarticipation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Deputy  Chief 
Information  Officer,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  conmient  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J, 
Sherrill  at  the  address  specified  above. 
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Dated:  November  26. 1997. 
Gloria  Parker, 

Deputy  Chief  Information  Officer,  Office  of 
the  Chief  In  formation  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Annual  Report  of  Independent 
Living  Services  for  Older  Individuals 
who  are  Blind. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  State.  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  55. 
Burden  Hours:  440. 

Abstract:  SecUon  752(I)(2)(A)  of  the 
Rehabilitation  Act  Amendments  of  1992 
(Attachment  A)  requires  each  grantee 
under  this  program  to  submit  an  annual 
report  to  the  Commissioner  of  the 
Rehabilitation  Services  Administration 
(RSA)  on  essential  demographic,  service 
and  outcome  information.  The  * 

information  collected  by  RSA  will  be 
used  to  evaluate  the  progiam,  including 
the  new  Government  Performance  and 
Results  Act  (GEPRA)  requirements,  and 
make  recommendations  to  Congress.  It 
provides  RSA  with  a  uniform  and 
efficient  method  of  monitoring  the 
program  for  compliance  with  statutory 
regulatory  requirements  and  to 
determine  substantial  progress  required 
for  funding  of  all  non-competing 
continuation  discretionary  grants.  The 
respondents  are  State  Vocational 
Rehabilitation  Agencies. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Application  for  Strengthening 
Historically  Black  Colleges  and 
Universities  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't; 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  115. 
Burden  Hours:  2,106. 

Abstract:  The  information  is  required 
to  institutions  of  higher  education 
designated  as  Historically  Black 
Colleges  and  Universities  and  Qualified 
Graduate  Programs.  Title  11.  Part  B  of  the 
Higher  Education  Act  of  1965.  as 
amended.  This  information  will  be  used 
in  the  evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  legislated  activities  and 
to  determine  dollar  share  of 
Congressional  appropriation. 

[FR  Doc.  97-31663  Filed  12-2-97;  8:45  am] 
BIUJNQ  COOe  4000-01-f> 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Biological  and  Environmental 
Research  Advisory  Committee 
Renewal  (Previously  Health  and 
Environmental  Research  Advisory 
Committee) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  renewal. 

summary:  Pursuant  to  Section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.A.  App.  2.  and 
section  101-6. 101 5(a),  tiUe  41.  of  the 
Code  of  Federal  Regulations,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Biological  and 
Environmental  Research  Advisory 
Committee,  previously  named  the 
Health  and  Environmental  Research 
Advisory  Committee,  has  been  renewed 
for  a  two-year  period  beginning  in 
November  1997.  The  Committee  will 
provide  advice  to  the  Director.  Office  of 
Energy  Research,  on  the  Biological  and 
Environmental  Research  Program 
managed  by  the  Office  of  Biological  and 
Environmental  Research. 

The  renewal  of  the  Biological  and 
Environmental  Research  Advisory 
Committee  has  been  determined  to  be 
essential  to  the  conduct  of  the 
Department  of  Energy  business  and  to 
be  in  the  public  interest  in  connection 
with  the  performance  of  duties  imposed 
upon  the  Department  of  Energy  by  law. 
The  Committee  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  the 
E)epartment  of  Energy  Organization  Act 
(Pub.  L.  No.  95-91).  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Advisory  Committee  can  be  obtained 
&om  Mrs.  Rachel  M.  Samuel,  at  (202) 
586-3279. 

Issued  in  Washington.  D.C.  on  November 
21. 1997. 

Jamea  N.  Solit, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  97-31709  Filed  12-2-97;  8:45  am] 
BaiJNG  COOE  e46(M>1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-4730-000] 

Alpha  Energy  Corporation;  Notice  of 
Filing 

November  26,  1997. 

Take  notice  that  on  November  20, 
1997,  Alpha  Energy  Corporation 
tendered  for  fihng  an  amendment  in  the 
above-referenced  docket 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFTl  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should.be  filed  on  or  before 
December  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31646  Filed  12-2-97;  8:45  am] 
BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  ER97-4442-000] 

Central  Powrer  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma  and 
Southwestern  Electric  Power 
Company;  Notice  of  Filing 

November  26, 1997. 

Take  notice  that  on  November  14, 
1997,  Central  Power  and  Light  Company 
(CPL),  West  Texas  Utilities  Company 
(WTU),  Public  Service  Company  of 
Oklahoma  (PSO)  and  Southwestern 
Electric  Power  Company  (SWEPCO) 
(collectively.  "CSW  Operating 
Companies")  submitted  for  filing  an 
amendment  to  their  September  2. 1997 
filing  in  the  above  referenced 
proceeding.  The  amendment  contains 
unexecuted  network  integration 
transmission  service  agreement  between 
WTU  and  PSO/SWEPCO. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
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on  the  Public  Utility  Commission  of 
Texas,  the  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  the  Oklahoma 
Corporation  Commission  and  all  parties 
to  Docket  No.  ER97-4442-O00. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
December  9.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31645  FUed  12-2-97;  8:45  am] 
BtuMG  oooE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-181-007] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Tariff  Rling 

November  26. 1997. 

Take  notice  that  on  November  21. 
1997,  CNG  Transmission  Corporation 
(CNG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  following  tariff 
sheets: 

l8t  Revised  2nd  Revised  Sheet  No.  386 
First  Revised  Sheet  No.  386A 

CNG  requests  effective  dates  of  June  1. 
1997  for  Sheet  No.  386,  and  November 
10, 1997.  for  Sheet  No.  386A. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  directives  of 
the  Commission's  November  12  Letter 
Order  to  adopt  certain  GISB  standards 
verbatim  in  the  tariff  or  to  add  these 
standards  to  Section  31  of  its  General 
Terms  and  Conditions,  and  to  provide  a 
status  report  on  further  development  of 
CNG's  electronic  communication 
systems  as  required  by  the 
Commission's  September  15, 1997, 
order  in  the  above-referenced 
proceedings. 


CNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  parties  to  the 
captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Unwood  A.  Wataon.  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-31655  Filed  12-2-97;  8:45  am] 
BiuMO  CODE  cnr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-459-000] 

Commonwealth  Edison  Company  and 
Commonwealth  Edison  Company  of 
Indiana,  Inc.;  Notice  of  Filing 

November  26.  1997. 

Take  notice  that  on  November  21. 
1997,  Commonwealth  Edison  Company 
and  Commonwealth  Edison  Company  of 
Indiana,  Inc.  (collectively  ComEd), 
tendered  for  filing  revisions  to  its 
standards  of  conduct. 

ComEd  states  that  copies  of  its  filing 
have  been  mailed  to  each  person 
designated  on  the  official  service  listed 
in  this  proceeding  and  the  Illinois 
Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5. 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pu'blic 

inspection. 

Linwood  A.  Wataon,  Jr.. 

Acting  Secretary. 

[FR  Doc.  97-31634  FUed  12-2-^17: 8:45  am) 

BtLUNO  COOE  «n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-123S-001] 

CSW  Power  Marketing,  Inc.;  Notice  of 
Filing 

November  26, 1997. 

Take  notice  that  on  June  19. 1997, 
CSW  Power  Marketing,  Inc.  tendered  its 
revised  statement  of  policy  and  code  of 
conduct  with  respect  to  the  relationship 
with  CSW  Operating  Companies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  vdshing  to  bencome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-31642  FUed  12-2-97;  8:45  am) 

BIUJNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  CP9S-06-OOq| 

Granite  State  Gas  Transmission,  inc.; 
Notice  of  Request  Under  Blanket 
Authorization 

November  26, 1997. 

Take  notice  that  on  November  19, 
1997,  Granite  State  Gas  Transmission. 
Inc.  (Granite  State)  300  Friberg  Parkway. 
Westborough.  MA.  01581-5039.  filed  in 
the  above  docket  a  request  pursuant  to 
Sections  157.205  and  157.211(a)(2)  of 
the  Commission's  Regulations,  under 
the  Natural  Gas  ACt  (18  CFR  157.205 
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and  157.211(a)(2))  for  authorization 
under  Granite  State's  blanket  certiGcate 
issued  in  Docket  No.  CP82-5 15-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  to  construct  and  operate  new 
metering  and  associated  appurtenant 
facilities  for  use  in  providing  deliveries 
of  transportation  gas  to  a  new  bakery 
owned  and  operated  by  J.J.  Nissen,  Inc. 
(Nissen),  in  Biddeford.  Maine,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Granite  State  indicates  that  Nissen,  a 
large  commercial  bakery,  is  constructing 
a  new  plant  adjacent  to  Granite  State's 
pipeline  in  Biddeford.  Maine.  Granite 
State  has  an  existing  delivery  point  for 
deliveries  for  the  account  of  Northern 
Utilities,  Inc.,  at  the  Biddeford 
Industrial  Park.  The  new  delivery  point 
will  be  constructed  next  to  the  existing 
delivery  point  in  Granite  State's  existing 
right-of-way.  The  facility  will  include  a 
4-inch  turbine  meter,  two  2-inch  Fisher 
regulators,  a  4-inch  Safeco  filter  and 
miscellaneous  piping  and  fencing. 

According  to  Granite  State,  the 
estimated  cost  of  the  new  delivery  point 
is  $74,900,  which  will  be  reimbursed  by 
Nissen.  Granite  State  further  states  that 
it  will  provide  intemiptible 
transportation  for  deliveries  to  Nissen  at 
the  new  delivery:  maximum  daily 
deliveries  are  estimated  to  be  500  Dth. 
Granite  State  states  that  the  construction 
and  operation  of  the  new  delivery  point 
is  not  prohibited  by  its  tariff  and  that 
the  interruptible  transportation  service 
for  Nissen  will  not  adversely  affect 
Granite  State's  ability  to  provide  its 
maximum  daily  delivery  obligations  for 
its  firm  transportation  shippers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson  Jr., 
Acting  Secretary. 

(FR  Doc.  97-31639  Filed  12-2-97;  8:45  am] 
'  MUMQ  CODE  «717-01-M        * 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-87-0001 

Great  Lakes  Gas  Transmission  Limited 
Partnerslilp;  Notice  of  Application 

November  26,  1997. 

Take  notice  that  on  November  19, 
1997,  Great  Lakes  Gas  Transmission 
Company  Limited  Partnership  (Great 
Lakes),  One  Woodward  Avenue,  Suite 
1600,  Detroit,  Michigan  48226,  filed  in 
Docket  No.  CP98-97-000  under  Section 
7(c)  of  the  Natural  Gas  Act,  for  authority 
to  construc^and  operate  3.9  miles  of  36- 
inch  loop  pipeline  in  Kittson  and  Itasca 
Counties,  Minnesota,  along  with  a  side 
tap  in  St.  Louis  County,  Minnesota,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Great  Lakes  states  that  the  estimated 
cost  of  the  proposed  facilities  is 
$8,597,000  and  that  they  will  be  used  to 
transport  6,000  dekatherms  per  day 
(dth/d)  for  the  City  of  Duluth, 
Minnesota  (Duluth)  and  500  dth/d  for 
Northwest  Natural. of  Cass  County,  Inc. 
(Northwest).  Great  Lakes  states  that  its 
agreement  with  Northwest  provides  for 
firm  transportation  between  the 
Canadian  border  near  St.  Vincent. 
Minnesota  (Emerson  interconnect)  and 
Great  Lake's  Carlton.  Minnesota     ' 
delivery  point.  Great  Lake's  agreement 
with  Duluth  provides  for  firm 
transportation  between  the  Emerson 
interconnect  and  either  the  Carloton 
delivery  point  or  the  new  line  tap  to  be 
located  in  St.  Louis  County,  Minnesota. 
Great  Lakes  proposes  to  place  the 
facilities  in  service  on  November  1, 
1999. 

Any  person  desiring  to  participate  in 
the  hearing  process  or  to  make  any 
protest  with  reference  to  said 
application  should  on  or  before 
December  17,  1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  t^en  but  will 
not  serve  to  make  the  protestahts  parties 
to  the  proceeding.  The  Commission's 
rules  require  that  protestors  provide 
copies  of  their  protests  to  the  party  or 
parties  directly  involved.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 


in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

A  person  obtaining  intervener  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  every  one  of  the  interveners.  An 
intervener  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervener  must  submit 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervener  in  the  proceeding,  as 
well  as  14  copies  with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered.  A  person,  instead,  may 
submit  two  copies  of  comments  to  the 
Secretary  of  the  Commission. 
Commenters  will  be  placed  on  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
envirormiental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervenor  status. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
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urmecessary  for  Great  Lakes  to  appear  or 

be  represented  at  the  hearing. 

Linwood  A.  Wataon.  Jr.. 

Acting  Secretary. 

(FR  Doc.  97-31640  Filed  12-2-97;  8:45  am] 

BHXING  CODE  STir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Rsgulatory 
Commission 

[Docket  No.  ER97-1 827-001] 

Illinois  Power  Company;  Notice  of 
Rling 

November  26, 1997. 

Take  notice  that  on  November  14, 
1997,  Illinois  Power  Company  ("Illinois 
Power"),  filed  an  amendment  to  its 
compliance  filing  in  the  above- 
captioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  on  or  before 
December  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WatMin.  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31643  Filed  12-2-97;  8:45  am] 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  nP97-97Z-00S\ 

Koch  Gateway  Pipeline  Company; 
Notice  of  Filing 

November  26, 1997. 

Take  notice  that  on  November  21, 
1997,  Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  certain  revised  tariff  sheets,  to 
become  effective  December  1, 1997: 

Koch  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  move  into 
effect  the  revised  rates,  pursuant  to  the 


Commission's  directives  in  this 
proceeding. 

Koch  also  states  that  it  has  served 
copies  of  the  instant  filing  upon  each 
affected  customer,  interested  state 
commission's  and  other  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  97-31657  Filed  12-2-97;  8:45  am) 

BIUJNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP95-175-006] 

Mojave  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

November  26,  1997. 

Take  notice  that  on  November  24, 
1997,  Mojave  Pipeline  Company 
(Mojave)  tendered  for  filing  a 
compliance  filing  pursuant  to  the 
Commission's  Order  on  Initial  Decision 
issued  November  3. 1997  in  this 
proceeding. 

Mojave  states  that  the  filing  contains 
workpapers  demonstrating  that  the 
calculation  of  the  adjusted  cost  of 
service  in  compliance  with  the  order 
results  in  rates  higher  than  the  currenUy 
effective  tariff  rates. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-31653  Filed  12-2-97;  8:45  am) 

BILUNG  COOE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-57-000I 

Northern  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  26, 1997. 

Take  notice  that  on  November  21, 
1997,  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  January  1, 1998: 

Twelftli  Revised  Sheet  Number  156 
Eleventh  Revised  Sheet  Number  157 

Northern  Border  proposes  to  decrease 
the  Maximum  Rate  from  3.744  cents  per 
100  Dekatherm-Miles  to  3.735  cents  per 
100  Dekatherm-Miles  and  to  decrease 
the  Minimum  Revenue  Credit  from 
2.279  cents  per  100  Dekatherm-Miles  to 
1.616  cents  per  100  Dekatherm-Miles. 
The  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  are  being 
filed  in  accordance  with  Northern 
Border's  Tariff  provisions  under  Rate 
Schedule  IT-1. 

The  herein  proposed  changes  do  not 
result  in  a  change  in  Northern  Border's 
total  revenue  requirement. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desuing  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Section  385.214  and 
Section  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-31660  Filed  12-2-97;  8:45  am) 

MLUNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-275-009] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Taritt 

November  26,  1997. 

Take  notice  that  on  November  21 , 

1997,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  become 
effective  on  December  1,  1997: 

Sixth  Revised  Sheet  No.  54 
Sixth  Revised  Sheet  No.  61 
Sixth  Revised  Sheet  No.  62 
Sixth  Revised  Sheet  No.  63 
Sixth  Revised  Sheet  No.  64 

Northern  states  that  the  above-listed 
tariff  sheets  are  being  filed  to  establish 
the  Mainline  fuel  retention  percentages 
and  unaccounted-for  percentage  on 
Northern's  system  to  be  effective  from 
December  1, 1997  through  May  31, 

1998,  as  agreed  to  by  the  active  parties'^ 
in  these  dockets  at  a  settlement 
conference  on  November  13, 1997. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C., 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31656  Filed  12-2-97;  8:45  am] 

MLUNQ  CODE  S71T-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  Na  GT08-6-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff  and  Filing  of  Non-Conforming 
Service  Agreement 

November  26,  1997. 

Take  notice  that  on  November  21 ,      ^ 
1997,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  (1)  a  non-conforming  service 
agreement  with  Kimball  Energy 
Corporation  (Kimball)  effective 
November  1, 1997,  and  (2)  First  Revised 
Sheet  No.  364  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  to  be 
effective  November  1,  1997. 

Northwest  states  that  the  service 
agreement  is  non-conforming  because  it 
includes  provisions  that  establish 
priorities  of  service  for  Kimball  that  are 
subordinate  to  other  firm  shippers.  The 
tariff  sheet  is  submitted  to  add  such 
agreement  to  the  list  of  non-conforming 
service  agreements  contained  in 
Northwest's  tariff,  and  to  remove  from 
the  list  the  service  agreement  with  U.S. 
Gas  Transportation,  Inc.,  which  has 
expired. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31647  Filed  12-2-97;  8:45  am] 

BILUNO  COOE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-220-0ie] 

Northwest  Pipeline  Corporation;  Notice 
of  Refund  Report 

November  26.  1997. 

Take  notice  that  on  November  21, 
1997,  Northwest  Pipeline  Corporation 
(Northwest)  filed  a  refund  report 
pursuant  to  Section  5.1  of  its  Stipulation 
and  Agreement  of  Settlement 
(Settlement)  filed  on  November  14, 1995 
in  its  Docket  No.  RP94-220  general  rate 
prt>ceeding.  The  Settlement  was 
accepted  and  approved  by  the 
Commission  on  February  16,  1996. 

Northwest  states  that  the  refund 
covers  the  period  from  November  1, 
1996  through  February  28,  1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  4, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31651  Filed  12-2-97;  8:45  am] 

BIUJNQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-705-001] 

Promartt  Energy,  Inc.,  Notice  of  Filing 

November  26,  1997. 

Take  notice  that  on  March  31, 1997, 
Promark  Energy,  Inc.  tendered  for  filing 
its  compliance  filing  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  TX:  20426, 
in  accordance  with  Rules  211  and  214 
of  the  commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  5, 1997.  Protests  will  be 
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considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-31641  Filed  12-2-97;  8:45  am] 

BILLING  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP92-132-0S<q 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Refund  Report 

November  26. 1997. 

Take  notice  that  on  November  24, 
1997,  Tennessee  Gas  Pipeline  Company 
(Termessee)  tendered  for  filing  the 
Refund  Report  in  the  captioned 
proceeding  related  to  the  period 
between  October  1,  1994  and  August  13 
1997. 

Tennessee  states  that  in  accordance 
with  the  Commission's  directive  in  its 
October  23, 1997  Order  in  this  docket 
that  it  has  netted  the  amounts  it  is  owed 
by  Flagg  under  its  contract  for  service  to 
Flagg  against  the  refunds  owed. 
Tennessee  submits  that  as  a  result  of 
such  netting,  no  refunds  are  owed  to 
Flagg. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC. 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Regulations.  All  such 
protests  must  be  filed  on  or  before 
December  4,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acdon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insj^tion  in  Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-31649  FUed  lZ^2-97;  8:45  am] 
BILLING  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP92-132-057] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  26, 1997. 

Take  notice  that  on  November  24. 
1997,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
Revised  Tariff  Sheets,  to  become 
effective  commencing  October  1. 1994: 
Third  Substitute  First  Revised  Sheet  No.  26 
Second  Substitute  Second  Revised  Sheet  No 

26 
Substitute  First  Revised  Substitute  Second 

Revised  Sheet  No.  26 
Substitute  First  Revised  Third  Revised  Sheet 

No.  26 
Substitute  Fifth  Revised  Sheet  No.  26 
Substitute  Sixth  Revised  Sheet  No.  26 
Substitute  Seventh  Revised  Sheet  No.  26 
First  Revised  Seventh  Revised  Sheet  No.  26 
Second  Substitute  Ninth  Revised  Sheet  No. 

26 
Third  Substitute  Alternate  First  Revised 

Sheet  No.  181 
Substitute  Second  Revised  Sheet  No.  181 
Second  Substitute  Third  Revised  Sheet  No. 

181 
Fourth  Revised  Sheet  No.  181 

Tennessee  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  determination  in  its 
October  23,  1997  Order  in  this  docket 
that  the  rate  which  Tennessee  was 
charging  Flagg  Energy  Development 
Corporation  (Flagg)  was  not  just  and 
reasonable  and  with  its  requirement  that 
Tennessee  file  tariff  sheets  in  order  to 
"reinstate  the  prior  rate  for  Flagg." 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  Public  Reference  Room. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  97-31650  Filed  12-2-97;  8:45  am] 
BILLING  CODE  6717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-66-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

November  26,  1997. 

Take  notice  that  on  November  21, 
1997,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  v«th  an  effective  date  of 
January  15,  1998: 

Fourth  Revised  Sheet  No.  405A 
Fourth  Revised  Sheet  No.  405B 
Fourth  Revised  Sheet  No.  405C 

Tennessee  states  that  these  tariff 
sheets  set  forth  revisions  to  Tennessee's 
tariff  provisions  concerning  the  net 
present  value  (NPV)  system  for 
awarding  generally  available  capacity 
on  its  system.  Tennessee  states  that  each 
of  the  tariff  revisions  is  intended  to 
facilitate  the  awarding  of  capacity  to  the 
party  which  values  it  the  most. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
24026,  in  accordance  with  18  CFR 
Sections  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
betaken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-31659  Filed  12-2-97;  8:45  am] 

BILLING  COOE  C717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-S13-000] 

Texaco  Natural  Gas  Company  v.  Sea 
Robin  Pipeline  Company;  Notice  of 
Technical  Conference 

November  26,  1997. 

The  filing  in  the  above  captioned 
proceeding  raises  issues  that  should  be 
addressed  in  a  technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Thursday, 
December  11, 1997,  at  1:00  p.m.,  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
Linwood  A.  WatMn,  Jr^ 
Acting  Secretary. 

|FR  Doc.  97-31658  Filed  12-2-97;  8:45  am) 
■LUNG  COOe  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-31 1 3-002] 

Texas  Utilities  Electric  Company; 
Notice  of  Filing' 

Novemtwr  26,  1997. 

Take  notice  that,  on  November  14, 
1997,  Texas  Utilities  Electric  Company 
("TU  Electric")  tendered  for  filing  an 
open-access  Tariff  for  Transmission 
Service  To,  From  and  Over  Certain 
HVDC  InterconnecUons  ("TFO  Tariff") 
and  amendments  to  four  transmission 
service  agreements  with  Central  Power 
and  Light  Company,  West  Texas 
Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company, 
previously  designated  as  Rate  Schedule 
FERC  Nos.  Two  through  Five,  in 
compliance  with  the  Commission's 
October  15, 1997  "Order  Accepting 
Revised  Transmission  Tariffs  for  Filing, 
As  Modified,  and  Granting  Waiver  of 
Notice  Requirements". 

Copies  of  the  filing  were  served  on  all 
parties  of  record. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  moUons  or 


protests  should  be  filed  on  or  before 

December  9,  1997.  Protests  will  be 

considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Qipies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

(FR  Doc.  97-31644  Filed  12-2-97;  8:45  am] 

aiujNO  cooE  cnr-ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP98-68-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  26,  1997. 

Take  notice  that  on  November  21, 
1997,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  which  tariff  sheets  are  enumerated 
in  Appendix  A  attached  to  the  filing. 
The  referenced  tariff  sheets  are 
proposed  to  be  effective  December  21, 
1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  revise  certain  of 
Transco's  currently  effective  tariff  sheets 
to  (!)  correct  various  spelling, 
punctuation,  wording,  and  reference 
errors,  (ii)  provide  for  a  daily  capacity 
release  rate  for  volumetric  releases 
associated  with  the  Maiden  Lateral 
surcharge,  (iii)  change  Section  5.2(g)  of 
the  General  Terms  and  conditions  to 
more  accurately  reflect  Transco's 
practice  when  making  metering 
adjustments  and  (iv)  update  the  Form  of 
Service  Agreements  to  include  an 
effective  time  of  9:00  a.m.  Central  clock 
time  and  to  change  the  effective  and 
termination  date  fields  to  be  usable  for 
the  year  2000  and  beyond,  all  as  further 
described  in  Attachment  1  to  the  filing. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 


All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Walaon,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-31661  Filed  12-2-97;  8:45  am) 

BajJNQ  OOOC  fl717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OR96-2-000] 

Ultramar  Diamond  Shamrqck 
Corporation,  Complainant  v.  SFPP, 
L.P.,  Respondent:  Notice  of  Complaint 

November  26,  1997. 

Take  notice  that  on  November  21 , 
1997,  pursuant  to  Rule  206  of  the  Rules 
of  Practice  and  Procedure  of  the 
Commission,  18  CFR  385.206,  Sections 
9, 13,  and  15  of  the  Interstate  Commerce 
Act  (ICA),  49  U.S.C.  app.  §§9. 13.  and 
15  (1994),  and  Section  1803  of  the 
Energy  Policy  Act  of  1992,  Ultramar 
Diamond  Shamrock  Corporation 
(Ultramar  Diamond)  filed  a  complaint 
against  SFPP,  L.P.  (SFPP),  as  part  of 
Ultramar  Diamond's  motion  to  intervene 
in  Docket  No.  OR98-1-000. 

Ultramar  Diamond  asserts  that  SFPP 
violated  and  continues  to  violate 
Section  1(5),  2,  3(1),  4,  6,  and  8  of  the 
ICA  by:  [a]  establishing  and  charging 
unjust  and  unreasonable  rates  for  its 
jurisdictional  services;  (b)  charging 
unduly  discriminatory  or  preferential 
rates  and  charges  for  its  jurisdictional 
services;  and  (c)  assessing  untariffed 
rates  and  charges  for  jurisdictional 
interstate  services.  49  U.S.C.  app. 
§§  1(5).  2,  3(1),  4,  6,  and  8  (1994). 

Ultramar  Diamond  requests  that  the 
Commission  (1)  examine  the  rates  and 
charges  collected  by  SFPP  for  its 
jurisdictional  interatate  service.  (2)  • 
order  refunds  to  Ultramar  Diamond  to 
the  extent  the  Commission  finds  that 
such  rates  or  charges  were  imlawful,  (3) 
determine  just,  reasonable,  and 
nondiscriminatory  rates  for  SFPP's 
jurisdictional  interstate  service;  and 
award  Ultramar  Diamond  reasonable 
attorneys'  fees  in  accordance  with  the 
ICA.  including  Sections  8,  9, 15.  and  16 
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of  the  ICA,  and  such  other  relief  as  may 
be  appropriate  in  this  proceeding. 

Any  peraon  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.214, 
385.211.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
22,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  complaint  shall  be  due  on  or 
before  December  22,  1997. 
Linwood  A.  WatMn.  Jr.. 
Acting  Secretary. 
[FR  Doc.  97-31648  Filed  12-2-97;  8:45  am] 

BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-136-4MM] 

Williams  Natural  Gas  Company;  Notice 
of  Refund  Report 

Novemtier  26, 1997. 

Take  notice  that  on  November  21, 
1997,  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  a  report  of 
refunds  made  to  customers  on 
November  6  and  11,  1997. 

WNG  states  that  pursuant  to 
Commission  order  issued  October  22, 
1997,  in  Docket  No.  RP95-136-007,  it  is 
filing  a  report  of  additional  refunds  to 
KMGA  and  City  Utilities  of  Springfield, 
including  applicable  interest  through 
November  6,  1997.  In  addition  to 
amounts  withheld  for  past  due  PODB 
penalties  in  Docket  No.  RP95-136,  WNG 
states  that  it  also  refunded  to  KMGA 
amounts  WNG  had  withheld  for  past 
due  PODB  penalty  amounts  fi-om  the 
GRI  refund  made  August  22,  1996,  in 
Docket  No.  RP96-143. 

On  November  11,  1997,  WNG  states 
that  it  also  made  refunds  to  certain  other 
customers  whose  refund  in  RP95-136 
was  offset  by  past  due  PODB  penalty 
amounts. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  interested  state 
commissions. 


Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  December  4,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-31652  Filed  12-2-97;  8:45  am) 
BILLING  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-387-004] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  26,  1997. 

Take  notice  that  on  November  21, 
1997.  Williams  Natural  Gas  Company 
(WNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  November  1,  1997: 

Substitute  First  Revised  Sheet  Nos.  103  and 
112 

Second  Substitute  First  Revised  Sheet  No. 
229B 

WNG  states  that  this  filing  is  bemg 
made  to  comply  with  the  October  22, 
1997,  order  on  rehearing  in  Docket  No. 
RP96-387-002.  WNG  was  required  to 
file  within  30  days  of  the  date  of 
issuance  of  the  order  revised  tariff 
sheets  to:  (1)  continue  the  existing  5% 
tolerance  level  at  receipt  points,  and  (2) 
continue  the  existing  tariff  provision 
under  Rate  Schedules  TSS  and  STS  that 
the  Va-Va  ratio  of  flowing  supplies  to 
storage  withdrawals  applies  only  when 
deliveries  are  at  the  MDTQ. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  pereon  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Firet  Sti«et,  NE.  Washington.  D.C. 
20426.  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

(FR  Doc.  97-31654  Filed  12-2-97;  8:45  am] 

BILUNG  COOE  (717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DR9a-&-000,  el  ai.] 

Interstate  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

November  24, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Interstate  Power  Company 

[Docket  No.  DR98-6-0001 

Take  notice  that  on  November  14, 
1997,  Interstate  Power  Company 
(Interstate),  filed  an  Application  for 
approval  of  depreciation  rates  pursuant 
to  Section  302  of  the  Federal  Power  Act 
and  Rule  204  of  the  Commission's  Rules 
of  Practice  and  Procedure. 

Comment  date:  December  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  iCLT  Power  Inc. 

[Docket  No.  EG98-1-000) 

On  November  21, 1997,  KLT  Power 
Inc.  (Applicant),  whose  business 
address  is  1201  Walnut.  Kansas  City, 
MO  64106  filed  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
to  its  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations. 

Comment  date:  December  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  amended 
application. 
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3.  U.S.  Power  k  Light,  Inc.;  Bonneville 
Fuels  Management  Corporation;  Energy 
Marketing  Services,  Inc.;  Preferred 
Energy  Services,  Inc.;  Monterey 
Consulting  Associates,  Inc.;  and 
Thicksten  Grimm  Burgum,  Inc. 

(Docket  No8.  ER96-105-008|  ER96-659-007; 
ER96-734-004;  ER96-2141-005;  ER96- 
2143-004;  and  ER96-2241-005  (not 
consoiidatad)) 

Take  notice  that  the  following 
informational  Uings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  November  7, 1997,  U.S.  Power  & 
Light  Inc.,  filed  certain  information  as 
required  by  the  Commission's  February 
6. 1995,  order  in  Docket  No.  ER96-105- 
000. 

On  November  13, 1997* Bonneville 
Fuels  Management  Corporation  filed 
certain  information  as  required  by  the 
Commission's  February  8, 1996,  order  in 
Docket  No.  ER96-€5»-000. 

On  November  7, 1997,  Energy 
Marketing  Services,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  February  13, 1996,  order 
in  Docket  No.  ER96-734-000. 

On  November  7,  1997.  Preferred 
Energy  Services,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  Augtist  13, 1996,  order  in 
Docket  No.  ER96-2141-000. 

On  November  10,  1997,  Monterey 
Consulting  Associates,  Incorporated 
filed  certain  information  as  required  by 
the  Commission's  August  8, 1996,  order 
in  Docket  No.  ER96-2 143-000. 

On  November  7.  1997,  Thicksten 
Grimm  Burgum,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  September  16, 1996, 
order  in  Docket  No.  ER96-2 24 1-000. 

4.  Eclipse  Energy  Inc.;  Cenerprise,  Inc.; 
TexPar  Energy,  Inc.;  J.L.  Walker  and 
Associates,  Alliance  Power  Marketing; 
Inc.,  Mid- American  Power  LLC;  and  AC 
Power  Group,  Inc. 

(Docket  Nos.  ER94- 1099-014,  ER94-1402- 
014.  ER95-62-011,  ER95-1 26 1-009.  ER96- 
1818-007,  ER9fr-1858-006,  and  ER97-2867- 
001  (consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  October  24, 1997,  Eclipse  Energy 
Inc..  filed  certain  information  as 
required  by  the  Commission's  June  15, 
1994,  order  in  Docket  No.  ER94-1099- 
000. 

On  October  15,  1997,  Cenerprise,  Inc., 
filed  certain  information  as  required  by 


the  Commission's  December  7,  1994, 
order  in  docket  No.  ER94-1 402-000. 

On  October  7, 1997,  Tex  Par  Energy, 
Inc.,  filed  certain  information  as 
required  by  the  Commission's  December 
27,  1994,  order  in  Docket  No.  ER95-62- 
000. 

On  October  7,  1997,  J.L.  Walker  and 
Associates  filed  certain  information  as 
required  by  the  Commission's  August  7, 

1995,  order  in  Docket  No.  ER95-1261- 
000. 

On  October  7, 1997,  Alliance  Power 
Marketing,  Inc.,  filed  certain 
information  as  required  by  the 
Commission's  June  17,  1996,  order  in 
Docket  No.  ER96-181&-000. 

On  October  24, 1997,  Mid- American 
Power  LLC  filed  certain  information  as 
required  by  the  Commission's  July  16, 

1996,  order  in  Docket  No.  ER96-1858- 
000. 

On  October  20, 1997,  AC  Power 
Group,  Inc.,  filed  certain  information  as 
required  by  the  Commission's  July  8, 

1997,  order  in  Docket  No.  ER97-2867- 
000. 

5.  Catania  Generating  Co.,  LJ*. 

(Docket  No.  ER97-1686-003] 

On  October  30, 1997,  Cataula 
Generating  Co.,  L.P.  (Cataula).  7500  Old 
Georgetown  Road,  Bethesda,  Maryland 
20814,  filed  a  Notification  of  Change  in 
Status  to  reflect  its  plans  under  §  203  of 
the  Federal  Power  Act  to  take  part  in  a 
transaction  by  which  it  will  become  a 
wholly-owned  indirect  subsidiary  of 
PG&E  Corporation  (PGC).  Cataula  also 
provided  notice  that  an  affiliate,  USGen 
New  England,  Inc.,  has  entered  into 
agreements  with  New  England  Power 
Company  and  Narragansett  Electric 
Company  to  purchase  certain  generation 
assets  and  jurisdictional  facilities. 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  TransCanada  Energy  Ltd. 

(Docket  No.  ER95-6g2-010j 

Take  notice  that  on  November  6, 
1997,  TransCanada  Energy  Ltd.  (TCE), 
lll-5th  Avenue  S.W.,  Calgary.  Alberta 
Canada  T2P  3Y6,  filed  a  Notification  of 
Change  in  Status  to  reflect  the  plans  of 
one  affiliate,  TransCanada  OSP 
Holdings  Ltd,  to  purchase  an  indirect 
interest  in  public  utilities  and  the  plans 
of  another  affiliate,  TransCanada  Power 
Marketing  Ltd..  to  acquire  USGen  New 
England,  Inc.,  Rights  and  obligations 
under  certain  power  purchase  and  sales 
contracts. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
(FR  Doc.  97-31715  Filed  12-2-97;  8:45  ami 
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[Docket  Na  ER97-4367-000,  at  al.] 

PacmCorp,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Riirtgs 

November  25, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 

(Docket  No.  ERg7-43e7-000| 

Take  notice  that  on  November  6. 
1997,  PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Long-Term  Firm  Point-To-Point 
Transmission  Service  Agreement  and  a 
Network  Integration  Transmission 
Service  Agreement  between  Black  Hills 
Corporation  and  PacifiCorp's 
Transmission  Function  under 
PacifiCorp's  Open  Access  Transmission 
Tariff,  FERC  Electric  Tariff.  First 
Revised  Volimie  No.  11. 

Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  Black 
Hills  Corporation,  the  Washington 
Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 
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Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service  Company 

(Docket  No.  ER9»-533-000] 

Take  notice  that  on  November  4, 
1997,  Northeast  Utilities  Service 
Company  (NUSCO)  tendered  for  filing  a 
Service  Agreement  with  Energis 
Resources  under  the  NU  System 
Companies'  Sale  for  Resale,  Tariff  No.  7. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Energis  Resources. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  October  31, 
1997. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER98-534-000] 

Take  notice  that  on  November  4, 
1997,  Minnesota  Power  &  Light 
Company  (MP)  tendered  for  filing  a 
report  of  short-term  transactions  that 
occurred  during  the  quarter  ending 
September  30, 1997,  under  MP's  WCS- 
2  "Tariff  which  was  accepted  for  filing  by 
the  Commission  in  Docket  No.  ER96- 
1823-000. 

Comment  date:  December  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER98-535-000J 

Take  notice  that  on  November  4. 
1997.  The  Dayton  Power  and  Light 
Company  (Dayton)  submitted  service 
agreements  establishing  NP  Energy  Inc., 
as  a  customer  under  the  terms  of 
Dayton's  Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
NP  Energy  Inc.,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  December  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PJM  Interconnection,  L.L.C.        • 

(Docket  No.  ER98-536-0001 

Take  notice  that  on  November  4, 
1997.  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  43  executed  service 
agreements  for  non-firm  point-to-point 
service  under  the  PJM  Open  Access 
Tariff.  Because  the  agreements  were 
filed  more  than  30  days  after  service 
commenced,  PJM  requests  an  effective 
date  of  November  5,  1997  for  the 


agreements,  and  states  that  it  has 
refunded  to  customers  the  time  value  of 
any  revenues  that  PJM  collected  prior  to 
this  date. 

Copies  of  this  filing  were  served  upon 
the  parties  to  the  service  agreements,  the 
regional  transmission  owners  in  PJM, 
and  each  of  the  state  utility 
commissions  in  the  PJM  service  area. 

Comment  date:  December  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Energy  Marketers,  Inc. 

[Docket  No.  ER98-537-OO0I 

Take  notice  that  on  November  4. 
1997,  Western  Energy  Marketers,  Inc. 
(Western),  tendered  for  filing  a  Petition 
For  Acceptance  Of  Initial  Rate 
Schedule,  Waivers,  and  Blanket 
Authority.  The  Petition  requests 
acceptance  of  Western  Rate  Schedule 
FERC  No.  1.  imder  which  Western  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer,  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market  based  rate;  and  the  waiver  of 
certain  Commission  R^ulations. 

Western  is  not  currently  subject  to 
any  state  regulatory  commission  nor  is 
it  selling  power  to  any  person  pursuant 
to  the  proposed  rate  schedule. 
Accordingly,  no  copies  have  been 
served  on  other  parties. 

Comment  date:  December  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Bruin  Energy,  Inc. 

(Docket  No.  ER98-538-000) 

Take  notice  that  on  November  4, 
1997,  Bruin  Energy.  Inc.  (Bruin), 
petitioned  the  Commission  for 
acceptance  of  Bruin  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  Regulations. 

Bruin  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  Bruin  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  Bruin  is  a 
wholly-owned  subsidiary  of  Mack  Oil 
Company,  Inc.,  which,  through  its 
affiliates,  distributes  petroleum 
products. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company 

(Docket  No.  ER9a-540-000] 

Take  notice  that  on  November  3, 
1997,  Metropolitan  Edison  Company 


and  Pennsylvania  Electric  Company 
(d/b/a  GPU  Energy]  filed  executed  Retail 
Transmission  Service  Agency 
Agreements  between  GPU  Energy  and 
(1)  Southern  Energy  Trading  and 
Marketing,  Inc.,  dated  October  31, 1997. 
and  (2)  DTE-CoEnergy,  L.L.C..  dated 
October  31, 1997. 

GPU  Energy  requests  a  waiver  of  the 
Cotomission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  1,  1997.  for  the  Retail 
Transmission  Service  Agency 
Agreements. 

GPU  Energy  will  be  serving  a  copy  of 
the  filing  on  the  Pennsylvania  Public 
Utility  Commission. 

Comment  date:  December  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER98-541-0001 

Take  notice  that  on  November  4, 
1997,  Central  Illinois  Public  Service 
Company  (CIPS),  submitted  an  executed 
umbrella  short-term  firm  transmission 
service  agreement,  dated  October  9, 
1997,  establishing  LG&E  Energy 
Marketing  Inc.,  as  a  customer  under  the 
terms  of  CIPS'  Open  Access 
Transmission  Tariff. 

CIPS  requests  an  effective  date  of 
October  9, 1997,  for  the  service 
agreement  with  LG&E  Energy  Marketing 
Inc.  Accordingly,  CIPS  requests  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were' 
served  on  LG&E  Energy  Marketing  Inc., 
and  the  Illinois  Commerce  Commission. 
Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  and  South  West  Services, 
Inc.  As  Agent  for  Central  Power  and 
Light  Company,  West  Texas  Utilities 
Company,  Public  Service  Company  of 
Oklahoma,  and  Southwestern 
Electronic  Power  Company 

[Docket  No.  ER98-542-000J 

Take  notice  that  on  November  4. 
1997,  Central  and  South  West  Services, 
Inc.,  as  agent  for  Central  Power  and 
Light  Company  (CPL),  West  Texas 
Utilities  Company  (WTU),  Public 
Service  Company  of  Okliiioma  (PSO). 
and  Southwestern  Electric  Power 
Company  (SWEPCO)  (the  CSW 
Operating  Companies)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  Market-Based  Rate  Power  Sales  Tariff 
to  sell  power  at  market-based  rates,  an 
application  for  blanket  authorizations 
and  for  certain  waivers  of  the 
Commission's  Regulations.  The  CSW 
Operating  Companies  intend  to  engage 
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in  transactions  in  which  the  CSW 
Operating  Companies  sell  electricity  at 
rates  and  on  terms  and  conditions  that, 
are  negotiated  with  the  purchasing 
party. 

The  CSW  Operating  Companies  have 
requested  expedited  action  on  its  filing 
so  that  the  Commission  may  accept  the 
CSW  Operating  Companies'  rate 
schedule  for  filing  to  become  effective 
as  soon  as  possible.  The  CSW  Operating 
Companies  have  also  served  a  copy  of 
the  application  on  the  Public  Utility 
Commission  of  Texas,  the  Louisiana 
Public  Service  Commission,  the 
Arkansas  Public  Service  Commission, 
and  the  Oklahoma  Corporation 
Commission. 

Comment  date:  December  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Deaeret  Generation  &  Transmission 
Cooperative 

(Docket  No.  ER98-54»-000l 

Take  notice  that  on  November  4, 
1997,  Deseret  Generation  & 
Transmission  Cooperative  (Deseret), 
tendered  for  filing  a  Notice  of 
Termination  of  Rate  Schedule  FERC  No. 
6  (Power  Sale  Agreement  with 
PacifiCorp).  Rate  Schedule  FERC  No.  6, 
will  terminate  by  its  own  terms  on 
December  31, 1997.  PacifiCorp  has 
recently  informed  Deseret  that  it  intends 
to  allow  the  agreement  to  terminate  by 
its  own  terms. 

Deseret  requests  that  this  notice 
become  effective  on  December  31,  1997. 
Conunent  date:  December  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Ed^n 
Company,  and  West  Penn  Power 
Company  (Alle^eny  Power) 

[Docket  No.  ER98-544-000I 

Take  notice  that  on  November  3, 
1997,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  26  to  add  ConAgra 
Energy  Services,  Inc.,  DTE  Energy 
Trading,  Inc.,  and  Horizon  Energy 
Company  to  Allegheny  Power  Open 
Access  Transmission  Service  Tariff 
which  has  been  submitted  for  filing  by 
the  Federal  Energy  Regulatory 
Commission  in  Docket  No.  OA96-18- 
000.  The  proposed  effective  date  under 
the  Service  Agreements  is  November  1, 
1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 


Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  leraey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

{Docket  No.  ER98-54»-000] 

Take  notice  that  on  November  5, 
1997,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  QST  Energy  Trading 
(QST),  dated  November  3.  1997.  This 
Service  Agreement  specifies  that  QST 
has  agreed  to  the  rates,  terms  and 
conditions  of  GPU  Energy's  Operating 
Capacity  and/or  Energy  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10,  1995  in  Jersey  Central 
Power  &  Light  Co.,  Metropolitan  Edison 
Co.,  and  Pennsylvania  Electric  Co., 
Docket  No.  ER95-2  76-000  and  allows 
GPU  Energy  and  QST  to  enter  into 
separately  scheduled  transactions  under 
which  GPU  Energy  will  make  available 
for  sale,  surplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  3, 1997,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

[Docket  No.  ER98-55O-0OOJ 

Take  notice  that  on  November  5, 
1997,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  DTE  Co-Energy  (DTE), 
dated  November  3,  1997.  This  Service 
Agreement  specifies  that  DTE  has 


agreed  to  the  rates,  terms  and  conditions 
of  GPU  Energy's  Operating  Capacity 
and/or  Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995, 
in  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Co.  and 
Pennsylvania  Electric  Co.,  Docket  No. 
ER95-276-OO0  and  allows  GPU  Energy 
and  DTE  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Energy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  3, 1997,  for  the  Service 
Agreement. 

GPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  niinais  Power  Company 

(Docket  No.  ER98-551-000| 

Take  notice  that  on  November  5, 
1997,  Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Public  Service  Electric  and 
Gas  Company  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  October  6,  1997. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Para^^pb  E 
at  the  end  of  this  notice.    . 

16.  Carolina  Power  &  Light  Company 

[Docket  No.  ERgS-SSZ-OOO] 

Take  notice  that  on  November  5, 
1997,  Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  an 
executed  Service  Agreement  between 
Carolina  and  the  following  Eligible 
Entity:  Northeast  Utilities  Service 
Company.  Service  to  the  Eligible  Entity 
will  be  in  accordance  with  the  terms 
and  conditions  of  Carolina's  Tariff  No. 
1,  for  Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  UtiliCorp  United,  Inc. 

(Docket  No.  ER98-553-000J 

Take  notice  that  on  November  5, 
1997,  UtiliCorp  United,  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  Missouri  Public  Service,  a 
Service  Agreement  imder  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No.  10,  with  Marshall 
Board  of  Public  Works.  The  Service 
Agreement  provides  for  the  sale  of 
capacity  and  energy  by  Missouri  Public 
Service  to  Marshall  Board  of  Public 
Works  pursuant  to  the  tariff,  and  for  the 
sale  of  capacity  and  energy  by  Marshall 
Board  of  Public  Works  to  Missouri 
Public  Service. 

UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C.  Operat^ 
Agreement 

(Docket  No.  ER98-554-000] 

Take  notice  that  on  November  5, 
1997,  the  PJM  Interconnection,  L.L.C. 
(PJM),  filed  on  behalf  of  the  Members  of 
the  LL£,  membership  applications  of 
Allegheny  Energy  Solutions,  AES 
Power,  Inc.,  NorAm  Energy 
Management,  Inc.,  and  Southern  Energy 
Retail  Trading  and  Marketing,  Inc.  PJM 
requests  an  effective  date  of  October  28, 
1997. 

Comment  date:  December  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Montaup  Electric  Company 

[Docket  No.  ER98-555-0001 

Take  notice  that  on  November  3, 
1997,  Montaup  Electric  Company 
(Montaup),  tendered  for  filing  Waiver  of 
Forecast  Billing  Rate  Filing  for 
Purchased  Capacity  Adjustment  Clause 
for  Calendar  Year  1998. 

Conunent  date:  December  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  n>ftL,  Inc. 

[Docket  No.  ERg8-558-000| 

Take  notice  that  on  November  5, 
1997,  PPatL,  Inc.  (formerly  known  as 
Pennsylvania  Power  &  Light  Company) 
(PP&L),  filed  a  Service  Agreement  dated 
November  3. 1997,  with  New  Energy 
Ventures,  LLC  (NEV)  under  PP&L's 
FERC  Electiic  Tariff,  Original  Volume 
No.  5.  The  Service  Agreement  adds  NEV 
as  an  eligible  customer  imder  the  Tariff. 


PP&L  requests  an  effective  date  of 
November  5,  1997,  for  the  Service 
Agreement. 

TP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NEV  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PacifiCorp 

(Docket  No.  ER98-559-O00J  . 

Take  notice  that  on  November  5, 
1997,  PacifiCorp,  tendered  for  filing  the 
Pacific  Northwest  Coordination 
Agreement  dated  June  18, 1997. 

PacifiCorp  states  that  the  Pacific 
Northwest  Coordination  Agreement 
dated  June  18,  1997,  is  intended  by  the 
Parties  signing  the  Pacific  Northwest 
Coordination  Agreement  dated  June  18, 
1997,  to  replace  the  Pacific  Northwest 
Coordination  Agreement  dated 
September  15, 1964,  which  expires  by 
its  terms  on  June  30,  2003.  PacifiCorp 
further  states  that  the  Pacific  Northwest 
Coordination  Agreement  dated  June  18, 
1997,  is  an  agreement  providing  for  the 
sale  and  exchange  of  capacity  and 
energy  bom  hydroelectric  and/or 
thermal  resources,  and  for  storage  of 
water  for  hydroelectric  generation,  all 
for  the  purpose  of  coordinating  and 
maximizing  productive  and  ecologically 
sound  use  of  the  hydroelectric  potential 
of  the  Columbia  River  hydroelectric 
system. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ER98-56O-OO0) 

Take  notice  that  on  November  5, 
1997.  San  Diego  Gas  &  Electric 
Company  (SDGiE),  tendered  for  filing 
and  acceptance,  pursuant  to  18  CFR 
35.13,  Service  Agreements  (Service 
Agreements)  with  the  following  entities 
for  Point-To-Point  Transnflssion  Service 
under  SDGfitE's  Open  Access 
Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888A: 

1.  Kansas  Qty  Power  ft  Light  Company 

2.  Minnesota  Power  Company 

3.  PECO  Energy  Company — ^Power  Team 

4.  Western  Resources 

5.  Williams  Eneigy 

SDG&E  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  Regulations.  SDG&E  also 
provided  Sheet  No.  114  (Attachment  E) 
to  the  Tariff,  which  is  a  list  of  current 
subscribers.  SDG&E  requests  waiver  of 
the  Commission's  notice  requirement  to 
permit  an  efiiective  date  of  IJccember  15, 
1997. 


Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Atlantic  Qty  Electric  Company 

[Docket  Na  ER98-562-000) 

Take  notice  that  on  November  5, 
1997,  Atiantic  City  Electric  Company 
(Atiantic  Electric),  tendered  for  filing 
service  agreements  under  which 
Atiantic  Electric  will  sell  capacity  and 
energy  to  Ontario  Hydro,  New  Enei^gy 
Ventures,  LLC  (New  Energy),  and  NP 
Energy,  Inc.  (NP)  under  Atiantic 
Electric's  market-based  rate  sales  tariff. 
Atiantic  Electric  requests  the 
agreements  be  accepted  to  become 
effective  on  November  6, 1997. 

Atiantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  Ontario 
Hydro,  New  Energy,  and  NP. 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  6nd  of  this  notice. 

24.  TransCanada  Power  Marketinc 
Ltd.)  ^ 

(Docket  No.  ERg8-564-000| 

Take  notice  that  on  November  5, 
1997,  TransCanada  Power  Marketing 
Ltd.  (TCPM),  tendered  for  filing 
pursuant  to  Rule  205  of  the 
Commission's  rules  of  Practice  and 
Procedure,  18  CFR  385.205,  a  Petition 
requesting  Commission  approval  for  (1) 
TCPM's  FERC  Electiic  Rate  Schedule 
No.  1;  (2)  a  blanket  authorization  for 
TCPM  to  make  wholesale  sales  of 
electric  power  at  market  rates;  and  (3)  a 
waiver  of  certain  Commission 
Regulations. 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PacifiCorp 

[Docket  No.  ER9a-565-000) 

Take  notice  that  on  November  6, 
1997,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
the  annual  facilities  charge  calculation 
under,  PacifiCorp  Rate  Schedule  FERC 
No.  298. 

PacifiCorp  requests  that  an  eCEective 
date  of  December  31,  1997,  be  assigned 
to  the  annual  focilities  charge 
calculation. 

Copies  of  this  filing  were  supplied  to 
Southern  California  Edison  Company, 
Pacific  Gas  &  Electric  Company,  the 
Washington  Utilities  and  Transportation 
Commission,  the  Public  Utility 
Commission  of  Oregon  and  the  Public 
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Utilities  Commission  of  the  State  of 
California. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  PacifiCorp 

[Docket  No.  ER98-567-000i 

Take  notice  that  on  November  6, 
1997,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Service  Agreements  with  Flathead 
Electric  Cooperative,  Inc. ,  under 
PacifiCorp 's  FERC  Electric  Tariff, 
Original  Volume  l)o.  12. 

Q>pies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Washington  Utilities 
and  Transportation  Commission. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PacifiCorp 

(Docket  No.  ER9»-568-000| 

Take  notice  that  on  November  6, 
1997,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Revisions  to  PacifiCorp's  Rate  Schedule 
FERC  No.  236.  These  revisions  include 
a  Letter  Agreement,  dated  September  29, 
1997,  and  the  Second  Restated  and 
Amended  Power  Sales  Agreement  dated 
September  29,  1997,  between  PacifiCorp 
and  Black  Hills  Corporation. 

Copies  of  this  filing  were  supplied  to 
PacifiCorp's  Merchant  Function,  Black 
Hills  Corporation,  the  Washington 
Utilities  and  Transportation 
Commission  and  the  Public  Utility 
Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity.  1  stop  bit). 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Montaup  Electric  CompaBj 

(Docket  No.  ER98-569-000| 

Take  notice  that  on  November  6. 
1997.  Montaup  Electric  Company 


(Montaup)  filed  1)  executed  unit  sales 
service  agreements  under  Montaup's 
FERC  Electric  TariflF,  Original  Volume 
No.  ni;  and  2)  executed  service 
agreements  for  the  sale  of  system 
capacity  and  associated  energy  under 
Montaup's  FERC  Electric  Tariff,  Original 
Volimie  No-  4.  The  service  agreements 
under  both  tariffs  are  between  Montaup 
and  following  companies: 

1.  Aquila  Power  Corporation  (Aquila] 

2.  Constellation  Power  Source,  Inc.  (CPS) 

3.  Duke/Louis  Dreyfus  LLC  (DLDLLC) 

Montaup  requests  a  waiver  of  the 
sixty-day  notice  requirement  so  that  the 
service  agreements  may  become 
effective  as  of  November  6,  1997. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER98-571-0001 

Take  notice  that  on  November  6, 
1997,  Southern  Indiana  Gas  and  Electric 
Company  (SICECO),  tendered  for  filing 
two  (2)  service  agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  wit  the  following 
entities: 

1.  ConAgra  Energy  Services.  Inc. 

2.  Southern  Minnesota  Municipal  Power 
Agency 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER9»-572-000] 

Take  notice  that  on  November  6, 
1997,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
two  (2)  service  agreements  for  non-firm 
transmission  service  under  Part  n  of  its 
Transmission  Services  Tariff  with  the 
following  entities: 

1.  Sonat  Power  Marketing  L.P. 

2.  Southern  Energy  Trading  and  Marketing, 
Inc. 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Parag^ph  E 
at  the  end  of  this  notice. 

31.  Aurora  Power  Raeourcae,  Inc. 

[Docket  No.  ERQS-S  73-000) 

Take  notice  that  on  November  6, 
1997,  Aurora  Power  Resources,  Inc. 
(APRI),  petitioned  the  Commission  for 
acceptance  of  APRI  Rata  Schedule  FERC 


No.  1;  the  granting  of  certain  blanket 
approvals.  includLig  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations.  APRI  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  APRI 
is  not  in  the  business  of  generating  or 
transmitting  electric  power.  APRI  is  a 
privately  held  corporation. 

Comment  date:  December  8, 1997,  in 
accordance  with  StandardParagraph  E 
at  the  end  of  this  notice. 

32.  Jersey  Central  Powrer  ft  Li^t 
Con^Mny,  Metropolitan  Edison 
Company,  and  Pennsylvania  Electric 
Company 

(Docket  No.  ER98-574-O00] 

Take  notice  that  on  November  6, 
1997,  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (d/b/a  GPU  Energy),  filed  an 
executed  Service  Agreement  between 
GPU  Energy  and  Wheeled  Electric 
Power  Company  (WEP),  dated  October 
31, 1997.  This  Service  Agreement 
specifies  that  WEP  has  agreed  to  the 
rates,  terms  and  conditions  of  GPU 
Energy's  Operating  Capacity  and/or 
Energy  Sales  Tariff  (Sales  Tariff) 
designated  as  FERC  Electric  Tariff, 
Original  Volume  No.  1.  The  Sales  Tariff 
was  accepted  by  the  Commission  by 
letter  order  issued  on  February  10, 1995 
in  Jersey  Central  Power  &  Light  Co., 
Metropolitan  Edison  Co.,  and 
Pennsylvania  Electric  Co..  Docket  No. 
ER95-2  76-000  and  allows  GPU  Energy 
and  WEP  to  enter  into  separately 
scheduled  transactions  under  which 
GPU  Energy  will  make  available  for  sale, 
surplus  operating  capacity  and/or 
energy  at  negotiated  rates  that  are  no 
higher  than  GPU  Energy's  cost  of 
service. 

GPU  Enfflgy  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  October  31, 1997,  for  the  Service 
Agreement. 

CPU  Energy  has  served  copies  of  the 
filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania. 

Comment  date:  December  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  MAC  Power  Marketiiig  LX.C 

(Docket  No.  ER0»-575-000| 

Take  notice  that  on  November  6, 
1997,  MAC  Power  Marketing  L.L.C 
(MAC  Power),  petitioned  the  Federal 
Energy  Reg\ilatory  Commission  to  grant 
certain  blanket  authorizations,  to  waive 
certain  of  the  Commission's  Regulations 
and  to  issue  an  order  accepting  MAC 
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Power's  FERC  Electric  Rate  Schedule 
No.  1. 

MAC  Power  intends  to  engage  in 
power  marketing  transactions, 
purchasing  and  reselling  electricity  at 
wholesale.  MAC  Power  does  not  own  or 
control  electric  generating  or 
transmission  facilities  or  have  any 
fianchised  service  territories.  MAC 
Power  is  a  subsidiary  of  Marubeni 
America  Corporation,  a  trading 
company. 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C.  Operating 
Agreement 

(Docket  No.  ER98-57&-000J 

Take  notice  that  on  November  6, 
1997,  the  PJM  Interconnection.  L.L.C. 
(PJM),  filed  on  behalf  of  the  Members  of 
the  LLC,  membership  applications  of 
American  Energy  Solutions.  PJM 
requests  an  effective  on  the  day  after 
received  by  FERC. 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Additional  Signatories  to  PJM 
Interconnection,  L.L.C.  Operating 
Agreement 


[Docket  No.  ER98-577-O00J 

Take  notice  that  on  November  6, 
1997,  the  PJM  Interconnection,  L.L.C. 
(PJM),  filed  on  behalf  of  the  Members  of 
the  LLC,  membership  applications  of 
New  Energy  Ventures,  L.L.C.  PJM 
requests  an  effective  on  the  date  after 
received  by  FERC. 

Comment  date:  December  8, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Florida  Power  Corporation 

[Docket  No.  ER98-5  78-000] 

Take  notice  that  on  November  6, 
1997,  Florida  Power  Corporation  (FPC), 
tendered  for  filing  a  service  agreement 
between  Electric  Clearinghouse,  Inc.. 
and  FPC  for  service  under  FPC's  Market- 
Based  Wholesale  Power  Sales  Tariff 
(MR-1),  FERC  Electric  Tariff.  Original 
Volume  No  8.  This  Tariff  was  accepted 
for  filing  by  the  Commission  on  June  26, 
1997,  in  Docket  No.  ER97-2846-000. 
The  service  agreement  is  proposed  to  be 
effective  October  10,  1997. 

Comment  date:  December  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Sti«et,  N.E.,  Washington,  D.C. 
^0426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretoiy. 

[PR  Doc.  97-31714  Filed  12-2-97;  8:45  am) 
BHJJNQ  CODE  6717-01^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[NCEA-CO-07-1015;  FRL-S»31-«| 

Air  Quality  Criteria  for  Carbon 
Monoxide 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Call  for  information. 


SUMMARY:  The  National  Center  for 
Environmental  Assessment,  of  the  U.S. 
Environmental  Protection  Agency 
(EPA),  is  undertaking  to  update  and 
revise,  where  appropriate,  the  EPA's  Air 
Quality  Criteria  for  Carbon  Monoxide 
(CO)  as  required  under  sections  108  and 
109  of  the  Clean  Air  Act. 

Since  completion  of  the  1991  criteria 
document  for  carbon  monoxide,  the 
EPA  has  continued  to  follow  the 
scientific  literature  and  compile 
information  that  may  be  relevant  to  the 
next  periodic  review  of  the  National 
Ambient  Air  Quality  Standards  for  CO 
(CO  NAAQS).  Interested  parties  are 
invited  to  assist  the  EPA  in  developing 
and  refining  its  scientific  information 
base  to  help  ensure  that  all  relevant 
information  is  considered  in  updating 
the  Air  Quality  Criteria  for  CO. 
Identification  of  new  information  in  the 
following  areas  will  be  particularly 
useful:  effects  of  exposure  on  laboratory 
arumals  and  himians;  effects  on  the 
global  climate;  chemistry  and  physics; 
sources  and  emissions;  transformation 
and  transport  in  the  environment;  and 
ambient  concentrations. 

To  be  considered  for  inclusion  in  the 
criteria  document  and  in  the  next 
periodic  review  of  the  CO  NAAQS. 
submitted  information  should  have  been 


published,  accepted  for  publication,  or 
presented  at  a  public  scientific  meeting.. 
DATES:  All  communications  and 
information  should  be  submitted  by 
December  31,  1997. 

ADDRESSES:  Communications  should  be 
addressed  to  the  Project  Manager  for 
CO,  National  Center  for  Environmental 
Assessment  (MD-52),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  NC  27711. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  H.  Ray,  National  Center  for 
Environmental  Assessment  (MD-52). 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711; 
telephone:  919-541-3637;  Cacsimile: 
919-541-1818;  e-mail: 
ray.diane@epamail.epa.gov. 

Dated:  November  25, 1997. 
William  H.  Farland. 

Director,  National  Center  for  Environmental 
Assessment. 

(FR  Doc.  97-31734  Filed  12-2-97;  8:45  am) 
BIUJNQ  CODE  69«0-6fr-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-66247:  FRL  5755-q 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
June  1, 1998,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5761;  e-mail: 
hollins.  james@epamail .  epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
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request  that  any  of  its  pesticide 
Tegistrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 


n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  36 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 


registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  1  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 


000100-00647 
000100-00648 
000100-00649 
000100-00652 
000100  TX-83-001 7 

000200-00152 

000264  WA-85-0008 

000352  10-95-0009 

000352  10-95-0019 

000352 OR-ei-0033 

000352  OR-84-0020 

000352  WV-96-0001 

000769-00714 
001022-00271 

001621-00016 
002155-00053 
00215&-00099 
004822-00294 


004822-00334 
004822-00377 
004822-00381 


004822-00438 


006383-00018 
005383-00051 
005383-00052 
005383-00076 
005813-00013 


Product  Name 


D.Z.N.  Diazinon  1%  M.E.  Insecticide 

DZ.N.  Diazinon  1/2%  ME  Insecticide 

DXN.  2.0  M.E.C. 

DZ.N.  MG-2 

Geigy  Diazinon  14G  (14.3%  Granular)  In- 
secticide 

Devoe     AJI-Weather     Penetrating     Clear 
Wood  Preservative  F 

Mocap       Nematacide-lnsectidde       10% 
Granular 

Du  Pont  Vydate  L  Insecticide/Nefnaticide 

Du  Pont  Vydate  L  Insecticide/Neinaticide 

Vydate  L  Oxantyl  Insedictde/Nematicide 

Vydate  L  Insecticide  Nematicide 

Du  Pont  Vydate  L  Insectidde/Neniaticide 

SMCP  1%  Dursban  Granular 
Weed-Free  G 

Tanglefoot  Bird  Repellent 
T.B.H.  Formula  No.  6 
Eradicate  Concentrate 
Raid  Fogger  Plus  A 


Johnson  Raid  Formula  D46  Roacti  Baits 

Raid  Fumigator  F 

Raid  Flea  Killer  VII  Plus  Egg  Stop  Formula 


Rapid  Flea  Killer  Plus  Carpet  Spray  II 


Troysan  Polyphase  Anti-Mildew 
Troysan  Polyphase  Anti-Mildew  P-80 
Troysan  Polyphase  Anti-Mildew  P-40 
Troysan  Polyphase  P-20  S 
Clorox  Toilet  Bowl  Qeaner 


Chemical  Name 


O,O-0iethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphorothioate 
O,O-0iethyl  0-(2-isopropyt-6-methyl-4-pynmidinyl)phosphorothioate 
0,0-Diethyl  0-{2-isopropyl-6-methyl-4-pyrimidiny1)phosphorothioate 
0,0-0ieltiyi  0-(2-isopropyl-6-methyl-4-pyrimidiny1)phosphorothioate 
O.O-Oiethyl  0-<2-isopropyl-6-methyl-4-pyrimidinyt)phosphorothioate 

3-lodo-2-propynyl  t>utyicart>amate 

O-Ethyl  S.Sdipropyl  phosphorodithioate 

Oxamimidic  acid,  A/',W-dimethyl-A*-((methylcartjamoyl)oxy)-1-thio-methyl 
ester 

Oxamimidic  add,  A/',W-dimethyl-AH('nethylcart)amoyl)oxy)-1-ttiio-methyl 
ester 

Oxamimidic  add,  W,Ar-dimettiy»-AM(methylcaft)amoyOoxy)-1-thio-mettiyl 
ester 

Oxamimidic  acid,  W,A/'-dimethy»-AH(n''ethylcart)amoyl)oxy)-1-thio-methyl 
ester 

Oxamimidic  acid,  N',M'-dimethyl-AM(nnethylcart>amoyl)oxy)-1-thio-methyl 
ester 

O.O-Oiethyl  O-(3,5.6-trichloro-2-pyridy0phosphorothioate 

5-Bromo-3-sec-butyl-6-methyluracil 
3-<3,4-Dichlorophenyl)-1 ,1-dimethylurea 

Potybutene 

5-Bromo-3-sec-t)utyl-€-methyluracll 

5-Bromo-3-sec-tHJtyl-6-methyluracil,  lithium  salt 

MOctyl  bicycloheptene  dicartwximide 

(Butylcarb«tyl)(6-propylpiperonyl)   ether  80%  and   related  compounds 
20%  Pyrethrins 

Ethyl  2-(/>phenoxyphenoxy)ethyl  cart>amate 

Ethyl  2-(pphenoxyphenoxy)ethyl  cart>amate 

Ethyl  2-(p-phef>oxypherK>xy)ethyl  cartMunate 

(Butylcart)ityi)(6-propylpiperonyl)   ether  80%  and  related  compounds 
20% 

(3-PhefK)xyphenyl)methyl        d-cts       and        frans'2,2-dimethyl-3-(2- 
methylpropenyl)cyclopro 

Ethyl  2-(p-phenoxyphenoxy)ethyl  carbamate 

MOctyl  bicycloheptene  dicartx>ximide 

(Butylcarbityl)(&-propylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 

(l-Cydohexene-l  ,2-dicartx)ximido)methyl 
methylpropenyl)cycloprop 

Ethyl  2-(p-phenoxyphenoxy)ethyl  cart)amate 

3-lodo-2-propynyl  t>utylcart>amate 

3-lodo-2-propynyl  butylcart>amate 

3-lodo-2-propynyl  butylcart>amate 

3-lodo-2-propynyl  butylcart>amate 

Hydrogen  chloride  (hydrochloric  add,  anhydrous) 


2,2-dimethyl-3-(2- 
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TABLE  1  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


010182-00115 
010352-00049 
010827-00063 
034704  WA-90-0034 
034913-00021 
045639-00049 

045639-00074 

062719  NM-87-0006 

068608  AZ-94-0012 


Product  Name 


Paraquat  Concentrate  3  ^ 

Aqucar  536  Water  Treatment  Microbiocide 
Ind-Sol  288  Liquid  Weed  Killer 
Dimethoate  2.67  EC 
Weed  Blast  4-H  Weed  Killer 
Mitac  EC 

Carzol  SP 

Treflan  TR- 1 0  Granules 

Treflan  E.  C. 


Chemical  Name 


Didecyl  dimethyl  ammonium  chloride 

Octyl  decyl  dimethyl  ammonium  chloride 

Dioctyl  dimethyl  ammonium  chloride 

1,1'-Dimethyl-4,4'-btpyridinium  dichlonde 

GlutarakJehyde 

5-Bromo-3-sec-butyl-6-methyluracil,  lithium  salt 

O.O-Dimethyt  S((methylcarbamoyl)methyl)phosphofodithioate 

5-Bromo-3-sec-butyl-6-methyluracil 

/V-(2.4-Dimethylphenyl)-/V-(((2.4-dimethylphenyl)imino)methyl)-/V- 
methylmethanimidamide 

fn-(((Dimethylamino)methylene)amino)phenyl-/V-methylcarbamate 
drochloride 

Trifkiralin  (a,a,a-trifluro-2,6<Jinitro-/V,AWipropyl-p-toluidine  )  (Note: 
alpha) 

Trifluralin  (a,a,a-trifluro-2,6-dinitro-A/,AWipropyl-p-toluidine  )  (Note: 
alpha) 


hy. 


.-n.^n-  n  T!t  *^  ^'^^^  ^y  ^«  registrant  within  180  days  of  publication  of  this  notice  orders  will  be  issued 
Si  ^^  all  of  these  registrations.  Users  of  these  pesUcides  or  anyone  else  desiring  the  reient°m^^"fT  regfsS 
should  contact  the  applicable  registrant  direcUy  during  this  180-day  period.  The  following  Table  2  includt,  ^p  n!m~ 
and  addresses  of  record  for  all  registrants  of  the  product!  in  Table  1 ,  in  s^equence  by  ^A  SmpLy  NiLlir!  "^^  "^^ 

Table  2  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000100 

000200 

000264 

000352 

000769 

001022 

001621 

002155 

004822 

005383 

005813 

010182 

010352 

010827 

034704 

034913 

045639 

062719 

068608 


Company  Name  and  Address 


Novartis  Crop  Protection.  Inc..  Box  18300.  Greensboro,  NC  27419. 

Glidden  Co..  Product  Safety  &  Toxicology,  16651  Sprague  Rd..  Strongsville,  OH  44136. 

Rhone-Poulenc  Ag  Co.,  Box  12014,  Research  Triangle  Park,  NC  27709. 

E.  I.  Du  Pont  De  Nemours  &  Co.  Inc..  Bariey  Mill  Plaza.  Walker's  Mill.  Wilmington.  DE  19880. 

SureCo  Inc..  10012  N.  Dale  Mabry,  Suite  221.  Tampa,  FL  33618. 

IBC  Mfg.  Co.  c/o  Sangeeta  V.  Khattar.  5966  Heisley  Rd..  Mentor.  OH  44060. 

Tanglekwt  Co..  314  Straight  Ave..  S.W.,  Grand  Rapids.  Ml  49504. 

I.  Schneid.  1429  Fairmont  Ave.  N.W.,  Atlanta.  GA  30318. 

S.C.  Johnson  &  Son  Inc.,  1525  Howe  Street,  Radne,  Wl  53403. 

Lewis  &  Harrison.  Agent  For:  Troy  Chemical  Corp..  122  C  St.,  NW.,  Ste  740.  Washington.  DC  20001. 

The  Clorox  Co.,  c/o  PS&RC,  Box  493.  Pleasanton.  CA  94566. 

Zeneca  Ag  Products.  Box  15458,  Wilmington.  DE  19850. 

Union  Carbide  Corp..  Box  670.  Bound  Brook,  NJ  08805. 

Chemical  Spedalties  Inc..  P.O.  Box  312,  San  Marcos,  TX  78666. 

Cherie  Garner.  Agent  For:  Platte  Chemical  Co..  Inc..  Box  667,  Greeley.  CO  80632. 

Landis  International  Inc..  Agent  For:  SSI  MoWey  Co..  Inc..  Box  5126.  VakJosta.  GA  31603. 

Agrevo  USA  Co.,  Little  Falls  Centre  One,  271 1  Centerville  Rd..  Wilmington,  DE  19808. 

DowElanco.  9330  Zionsvllle  Rd.,  308/3E,  Indianapolis,  IN  46268. 

John  Nelson.  University  of  Arizona.  37860  W.  Smith  Enke  Rd..  Maricopa.  AZ  85239. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  June  1, 1998.  This 


written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 


cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 
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IV.  Provisions  for  Disporidon  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26. 1991;  (FRL  3846-41. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  he  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  In  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

ListofSubiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  November  17, 1997. 

Connie  A.  Haaser, 

Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-31415  Filed  12-2-97;  8:45  un] 
■LLMOcooc  asao-ao-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-774;  FRL-«7S1-01 

Notice  Of  Rllng  of  Posticide  Petitions 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


SUMMARY:  This  notice  aimoimces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-774,  must  be 
received  on  or  before  January  2,  1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C).  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION.'  No  confidenUal 
business  information  should  be 
submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  WFORMATWN  CONTACT:  By 
mail:  Treva  Alston,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail  address:  Rm.  4W55 
4th  floor,  CSl,  2800  Crystal  Drive, 
Ariington  VA.  (703)  308-8373,  e-mail: 
alston.traver^pamail. epa.gov. 
SUPPLEMENTARY  INFORMATKM:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
ComesUc  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 


submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-774  ] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  begiiming  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketOepainail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-7741  and 
appropriate  petition  number.  Electronic 
comments  on  notice  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
A^cultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  November  20. 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
sununaries  verbatim  without  editing 
them  in  any  way.  The  petition  simunary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 
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1.  GIobeTech  Industries  Corporation 

PP  7E4810 

EPA  has  received  a  pesticide  petition 
(PP  7E4810)  from  GIobeTech  Industries 
Corporation,  57  Pratt  Street,  Suite  504, 
Hartford,  CT  06103  proposing  pursuant 
to  section  408(d)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Crezasin 
when  used  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 
growing  crops. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Toxicological  Profile 

The  toxicity  of  Crezasin  has  been 
studied  in  Russia  and  the  territories  of 
the  Former  USSR  for  a  period  of  20 
years  on  insects  (bees,  silkworms,)  birds 
(chickens,  ducks,  turkeys),  rabbits,  dogs, 
sheep,  swine  and  cattle  and  on  an 
international  level  with  companies  from 
Japan,  Mongolia,  France,  USA,  Bulgaria, 
Hungary,  and  Poland.  The  results  of 
experiments  on  the  toxic  effects  of 
Crezasin  on  different  animals  indicate 
that  the  preparation  has  low  toxicity 
with  weakly  defined  cumulation  and 
has  a  high  index  of  safe  application, 
IJ35o=  3,600  +/-  320  milligrams/ 
kilogram  in  laboratory  female  mice  and 
LCso=  6,570  +/-  150  milligrams/kilogram 
in  laboratory  female  rats.  The  50% 
lethal  concentration  (LC50)  of  Crezasin 
in  water  for  Daphnia  is  221.5 
milligrams/liter. 

B.  Aggregate  Exposure 

The  usage  pattern  for  Crezasin 
includes  an  economical  effect  on  a 
limited  number  of  agriculture  cultures 
including  potatoes,  tomatoes,  grapes 
and  cereal  grains  (wheat,  barley  and 
oats).  Practical  usage  of  Crezasin  is  for 
the  treatment  of  seeds  and  foliar 
spraying  of  plants.  Rates  of  seed 
treatment  of  agricultural  crops  is 
between  2-10  grams  per  metric  tons  of 
seeds.  Applications  higher  than  10 
grams/ton  can  result  in  a  reduced 
economic  benefit  of  usage.  For  spraying 
of  grovkdng  plants,  the  recommended 
dosage  rates  are  between  0.32  x  10-< 
moles/liter  (100  mg/liter)  and  0.06  xlO-* 
moles/hter  (20  mg/liter)  of  Crezasin, 
with  working  solution  rates  up  to  166 
liters/acre  (400  liters/hectare). 
Application  rates  higher  than  10-* 


moles/liter  have  resulted  in  a  reduced 
economic  benefit.  The  usage  of  Crezasin 
in  ornamental  plants,  lawn  care  and 
other  decorative  public  landscaping  has 
not  resulted  in  an  economical  or 
biological  benefit,  and  thus  its  usage 
would  not  be  found  in  these 
applications. 

Relating  to  the  mobility  and 
persistence  in  soils.  Crezasin  is 
considered  easily  soluble  in  water  at 
100  grams/liter  at  pH  7,  25  degrees  C. 
Crezasin  is  considered  moderately 
stable  in  water,  at  pH  7,  25  degrees  C, 
50%  hydrolysis  of  Crezasin  in  water  is 
observed  in  8.59  days,  95%  hydrolysis 
is  observed  in  43.5  days.  The  constant 
of  hydrolysis  in  neutral  water  is:  Ci"  = 
0.05  day-'.  The  persistence  of  Crezasin 
in  soils,  pH  5  -  8,  organic  matter  content 
1%  -  4%,  at  20  degrees  C:  50%  Crezasin 
degradation  is  observed  in  16  days  and 
90%  degradation  is  observed  in  23.5 
days. 

C.  Safety  Determination 
Based  on  the  very  low  level  of 

substance  toxicity,  relatively  short 
period  of  environmental  fate  and  its 
usage  pattern  which  results  in  low 
concentration  usage,  Crezasin  exhibits 
very  minimal  risk  exposure  both  in 
dietary  and  non-occupational  exposures 
to  children. 

D.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
Crezasin. 

2.  GIobeTech  Industries  Corporation 

PP7E4811 

EPA  has  received  a  pesticide  petition 
(PP  7E4811)  frtjm  GIobeTech  Industries 
Corporation,  57  Pratt  Street,  Suite  504, 
Hartford,  CT  06103.  proposing  pursuant 
to  section  408(d)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Mival 
when  used  as  an  inert  ingredient  in 
pesticide  formulations  applied  to 
growing  crops.  * 

EPA  has  oetermined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Toxicological  Profile 

The  toxicity  of  Mival  has  been  studied 
in  Russia  and  the  territories  of  the 
Former  USSR  for  a  period  of  20  years  on 
insects  (bees,  silkworms,)  birds 


(chickens,  ducks,  turkeys),  rabbits,  dogs, 
sheep,  swine  and  cattle  and  on  an 
international  level  with  companies  bom 
Japan,  Mongolia,  France,  USA.  Bulgaria, 
Hungary,  and  Poland.  The  results  of 
experiments  on  the  toxic  effect  of  Mival 
on  different  animals  indicate  that  the 
preparation  has  low  toxicity  with 
weakly  defined  cumulation  and  has  a 
high  index  of  safe  application,  LDso= 
2,300  +/-  240  milligrams/kilogram  in 
laboratory  mice  and  LD5o=  4,150  +/-  520 
milligrams/kilogram  in  laboratory  rats. 
In  reservoir  waters,  the  unaffecting 
dosage  to  the  chemical  characteristics  of 
water  and  microbiological  plant  and 
animal  life  is  10  milligrams/liter. 

B.  Aggregate  Exposure 

The  usage  pattern  for  Mival  includes 
an  economical  effect  on  a  limited 
number  of  agriculture  cultures 
including  cotton,  potatoes,  tomatoes, 
com,  and  cereal  grains  (wheat,  barley 
and  oats).  Practical  usage  of  Mival  is  for 
the  treatment  of  seeds  and  foliar 
spraying  of  plants.  Rates  of  seed 
treatment  of  agricultiu^l  crops  is 
between  2-10  grams  per  metric  tons  of 
seeds.  Applications  higher  than  10 
grams/ton  can  result  in  a  reduced 
economic  benefit  of  usage  for  all 
cultures.  For  spraying  of  growing  plants, 
the  recommended  dosage  rates  are 
between  10-*  moles/liter  (225  mg/liter) 
and  2  x  10-*  moles/liter  (450  mg/liter)  of 
Mival,  with  working  solution  rates  up  to 
100  liters/acre.).  Application  rates 
higher  than  2  xlO-«  moles/liter  have 
resulted  in  a  reduced  economic  benefit 
The  usage  of  Mival  in  ornamental 
plants,  lawn  care  and  other  decorative 
public  landscaping  has  not  resulted  in 
an  economical  or  biological  benefit,  and 
thus  its  usage  would  not  be  found  in 
these  applications. 

Relating  to  the  mobility  and 
persistence  in  soils.  Mival  is  considered 
easily  soluble  in  water  at  1  gram/liter  at 
pH  7,  20  degrees  C.  Usage  of  Mival  in 
concentrations  higher  the  1  gm/liter 
must  be  accompanied  by  an  acceptable 
solvent.  Based  on  the  usage 
requirements  of  Mival,  such 
concentrations  will  lead  to  a  negating 
effect  of  the  biological  benefits  of  its 
usage  on  plants.  Mival  is  considered 
unstable  in  water,  at  pH  7,  25  degrees 
C,  50%  hydrolysis  of  Mival  in  water  is 
observed  in  10-12  hoiu«,  90% 
hydrolysis  is  observed  in  48  hours.  The 
constant  of  hydrolysis  in  neutral  water 
is:  Ci^  =  9.73  +/-  0.02  liter*mole*sec. 
The  persistence  of  Mival  in  soils,  pH  5 
-  8,  organic  matter  content  1%  -  4%.  at 
20  degrees  C:  50%  Mival  degradation  is 
observed  in  5  days,  and  90% 
degradation  is  observed  in  21  days. 
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C.  Safety  Determination 

Based  on  the  very  low  level  of. 
substance  toxicity,  relatively  short 
period  of  environmental  fate  and  its 
usage  pattern,  Nfival  exhibits  very 
minimal  risk  exposure  both  in  dietary 
and  non-occupational  exposures  to 
children. 

D.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of  Mival. 
|FR  Doc.  97-31549  Filed,  12-2-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-780;  FRL-6756-1] 

Notice  Of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-780,  must  be 
received  on  or  before  Jtuiuary  2,  1998. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticides  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  hi 
person  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  to:  opp- 
docket@epamail.epa.gov.  Follow  the 
instructions  under  "SUPPLEMENTARY 
INFORMATION."  No  confidential 


business  information  should  be 
submitted  through  e-mail. 

Information,  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  locatHjn/telepfione  number 

Address 

Joanne  Miller  (PM  23)  ... 

James  Tooipldns  (PM 
25). 

Rm.  237,  CM  #2,  703-305-6224.  e-mail:miller.joanne@epamail.epagov. 
Rm.  239.  CM  #2.  703-305-5697.  e-mail:  tompkins.james^epamail.epa-gov. 

1921  Jefferson  Davis  Hwy.  Ar- 
Ungton,  VA 

1921  Jefferson  Davis  Hwy,  Ar- 
lington. VA 

SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA).  21  U.S.C  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  (PF-7801 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  hom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES  '  at  the  beginning  of  this 
document. 


Electronic  comments  can  be  sent 
directiy  to  EPA  at: 
opp-doclLet9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number)  and  appropriate  petition 
number.  Electronic  comments  on  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 

List  of  Su^^ects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  November  21, 1997 

Peter  Caolkiiu, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 


prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Valent  U.S.A.  Corporation 

PP  7F4873 

EPA  has  received  a  pesticide  petition 
(PP  7F4873)  from  Valent  U.S.A. 
Corporation,  1333  N.  California  Blvd.. 
Walnut  Creek.  CA  94596.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
clethodim  in  or  on  the  raw  agricultural 
commodities  tuberous  and  corm 
vegetables  (crop  subgroup  1-C)  at  1.0 
parts  per  million  (ppm),  potato  flakes/ 
granules  at  2.0  ppm,  sunflower  seed  at 
5.0  ppm,  sunflower  meal  at  10.0  ppm, 
canola  seed  at  0.5  ppm,  and  canola  meal 
at  1.5  ppm.  The  crop  subgroup  1-C 
tolerance  should  replace  the  0.5  ppm 
tolerance  that  already  exists  for 
clethodim  in/or  potato  tubers  which 
was  based  on  data  irota  Canada.  The 


Federal  Register  /  Vol.  62,  No.  232  /  Wednesday,  December  3,  1997  /  Notices 


63943 


proposed  analytical  method  for  these 
commodities  is  EPA-RM-26D-3,  a  high- 
performance  liquid  chromatography 
(HPLC)  method.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  tiie  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Clethodim  is 
used  for  postemergent  control  of  grasses 
in  a  wide  variety  of  crops  including 
cotton,  soybeans,  sugar  beets,  onions, 
tomatoes,  etc.  Plant  metabolism  studies 
have  been  performed  in  carrots, 
soybeans,  and  cotton.  Studies  were 
performed  with  clethodim  radiolabeled 
in  the  ring  structure  and  in  the  side 
chain  to  follow  both  parts  of  the 
molecule. 

The  major  metabolic  pathway  in 
plants  is  initial  sulfoxidation  to  form 
clethodim  sulfoxide  followed  by  further 
sulfoxidation  to  form  clethodim  sulfone; 
elimination  of  the  chloroallyloxy  side 
chain  to  give  the  imine  sulfoxide  and 
sulfone;  and  hydroxylation  to  form  the 
5-OH  sulfoxide  and  5-OH  sulfone. 
Clethodim  sulfoxide  and  clethodim 
sulfone  conjugates  were  also  detected  as 
major  or  minor  metabolites,  depending 
on  plant  species  and  subfractions.  Once 
cleaved  from  clethodim,  the 
chloroallyloxy  moiety  udergoes 
extensive  metabolism  to  eliminate  the 
chlorine  atom  and  incorporate  the  three- 
carbon  moieties  into  natural  plant 
components. 

Based  on  these  metabolism  studies, 
the  residues  of  concern  in  crops  are 
clethodim  and  its  metabolites 
containing  the  cyclohexene  moiety,  and 
their  sulfoxides  and  sulfones. 

2.  Analytical  method.  Adequate 
analytical  methodology  is  available  for 
detecting  and  measuring  levels  of 
clethodim  and  its  metabolites  in  crops. 
For  most  commodities,  the  primary 
enforcement  method  is  EPA-RM-26D-3, 
an  HPLC  method  capable  of 
distinguishing  clethodim  from  the 
structurally  related  herbicide 
sethoxydim.  However,  for  milk  natural 
interferences  prevent  adequate 
quantitation  of  clethodim  moieties  and 
the  common-moiety  method  (RM-26B-2) 
is  the  primary  enforcement  method  with 
EPA-RM-26D-3  as  tiie  secondary  method 
if  needed  to  determine  whether  residues 
are  clethodim  or  sethoxydim.  Both  of 
these  methods  have  successfully 
undergone  petition  method  validations 
at  EPA. 


3.  Magnitude  of  residues.  Clethodim 
is  the  active  ingredient  in  SELECT  2  EC 
Herbicide  (EPA  Reg.  No.  59639-3)  and 
SELECT  Herbicide  (also  known  as 
PRISM  and  ENVOY  Herbicides.  EPA 
Reg.  No.  59639-78).  Tolerances  have 
been  established  for  residues  in  cotton, 
soybean,  sugar  beet,  onion  (dry  bulb), 
and  animal  commodities,  and  tolerances 
are  expected  soon  for  alfalfa,  peanut, 
dry  bean,  and  tomato  commodities.  A 
summary  of  available  field  residue  data 
for  the  pending  tolerances  on  tuberous 
and  corm  vegetables  (crop  subgroup  1- 
C),  sunflower,  and  canola  commodities 
is  presented  below. 

In  17  field  trials,  potatoes  were  treated 
with  two  post-emergent  applications  of 
0.25  lb.  a.i./A  each,  approximately  14- 
days  apart,  and  harvested  approximately 
30  days  after  the  last  apptication.  Trials 
were  performed  in  EPA  Regions  1.  2,  3, 
5,  9, 10,  and  11.  Residues  for  potato 
tuber  samples  ranged  from  <  0.1  ppm  to 
0.80  ppm  total  clethodim.  The  highest 
average  field  tiial  (HAFT)  residue  was 
0.775  ppm.  The  average  residue  value 
for  all  trials,  excluding  samples  less 
than  the  limit  of  detection,  was  0.42 
ppm.  Two  processing  studies  were  also 
performed  for  potatoes.  Residues  were 
found  to  concentrate  in  flakes,  but  not 
wet  peel  or  chips.  The  average 
concentration  factor  for  flakes  was  2.4. 
Since  potato  is  the  only  representative 
crop  for  crop  subgroup  1-C  per  40  CFR 
180.41,  these  data  support  time-limited 
tolerances  of  1.0  ppm  in  tuberous  and 
corm  vegetables  (crop  subgroup  1-C) 
and  2.0  ppm  in  flakes/granules. 

In  8  field  trials,  sunflowers  were 
treated  with  two  post-emergent 
applications  of  0.25  lb.  a.i./A  each. 
Sunflower  seeds  were  harvested  56  to 
72  days  after  the  last  application.  Trials 
were  performed  in  EPA  Regions  5,  7, 
and  8.  Residues  for  sunflower  seed 
samples  ranged  frxim  0.46  ppm  to  4.4 
ppm  total  clethodim.  The  highest 
average  field  trial  (HAFT)  residue  was 
4.2  ppm.  The  average  residue  level  was 
1.6  ppm.  A  processing  study  was  also 
performed  for  sunflowers.  Residues 
were  found  to  concentrate  in  meal,  but 
not  in  refined  oil.  The  concentration 
factor  for  meal  was  2.1.  These  data 
support  tolerances  of  5.0  ppm  in 
sunflower  seed  and  10.0  ppm  in 
sunflower  meal. 

In  18  field  trials,  canola  or  rape  was 
treated  with  one  post-emergent 
application  of  0.11  to  0.32  lb.  a.i./A  and 
harvested  approximately  70  to  98  days 
after  the  application.  Most  of  the  trials 
were  performed  in  Canada  in  growing 
regions  adjacent  to  the  U.S.  areas  where 
canola  is  grown.  These  data  were  used 
to  support  a  maximum  residue  level  in 
Canada  and  are  being  cited  in  order  to 


harmonize  maximum  residue  levels 
between  the  U.S.  and  Canada  and 
remove  the  existing  trade  barrier. 
Residues  in  canola  seed  samples  ranged 
frtjm  <  0.05  ppm  to  0.54  ppm.  The 
highest  average  field  trial  (HAFT) 
residue  was  0.505  ppm.  The  average 
residue  value  for  all  trials,  including 
samples  less  than  the  limit  of  detection 
at  one-halfthe  limit,  was  0.162  ppm.  A 
processing  study  was  also  performed  for 
canola  and  residues  were  found  to 
concentrate  in  meal,  but  not  in  crude 
oil.  Since  the  highest  residues  were  the 
result  of  application  rates  higher  than 
those  proposed  for  the  U.S..  these  data 
support  tolerances  of  0.5  ppm  in  canola 
seed  and  1.5  ppm  in  canola  oil. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Clethodim 
Technical  is  slightiy  toxic  to  animals 
following  acute  oral  (Toxicity  Category 
in),  dermal  (Toxicity  Category  IV),  or 
inhalation  exposure  (Toxicity  Category 
rv  under  current  guideline 
interpretation).  Clethodim  is  a  moderate 
eye  irritant  (Category  III),  a  severe  skin 
irritant  (Category  II),  and  does  not  cause 
skin  sensitization  in  the  modified 
Buehler  test  in  guinea  pigs.  In  addition, 
an  acute  oral  no-observed  effect  level 
(NOEL)  has  been  determined  in  rats  to 
be  300  milligrams/kilograms  (mg/kg). 
Since  this  NOEL  is  significanUy  higher 
than  the  lowest  chronic  NOEL  of  1  mg/ 
kg/day,  chronic  exposures  are  expected 
to  be  of  the  most  concern  and  this 
summary  will  focus  on  repeated 
exposures. 

2.  Genotoxicty.  Clethodim  Technical 
did  not  induce  gene  mutation  in 
microbial  in  vitro  assays.  A  weak 
response  in  an  in  vitro  assay  for 
chromosome  aberrations  was  not 
confirmed  when  clethodim  was  tested 
in  an  in  vivo  c)rtogenetics  assay  up  to 
the  maximally  tolerated  dose  level,  nor 
was  the  response  observed  in  vitro  using 
technical  material  of  a  higher  purity.  No 
evidence  of  unscheduled  DNA  synthesis 
was  seen  following  in  vivo  exposure  up 
to  a  dose  level  near  the  LD50  (1.5  g/kg). 
This  evidence  indicates  that  clethodim 
does  not  present  a  genetic  hazard  to 
intact  animal  systems. 

3.  Reproductive  and  developmental 
toxicity.  No  reproductive  toxicity  was 
observed  with  Clethodim  Technical  at 
feeding  levels  up  to  2,500  ppm. 
Developmental  toxicity  was  observed  in 
two  rodent  species,  but  only  at 
maternally  toxic  dose  levels.  In  rats,  the 
developmental  NOEL  was  300  mg/kg/ 
day  while  the  maternal  toxicity  NOEL 
was  only  150  mg/kg/day.  In  rabbits,  the 
developmental  NOEL  was  >300  mg/kg/ 
day  and  the  maternal  NOEL  was  only  25 
mg/kg/day.  Valent  therefore  does  not 
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consider  clethodim  to  be  a  reproductive 
or  developmental  hazard.  These  studies 
also  indicate  that  clethodim  does  not 
adversely  affect  endocrine  function. 

4.  Subcbronic  toxicity.  High  doses  of 
Clethodim  Technical  cause  decreased 
body  weights,  increased  liver  size 
(increased  weight  and  cell  hypertrophy], 
and  anemia  (decreased  erythrocyte 
counts,  hemoglobin,  or  hematocrit)  in 
rats  and  dogs.  No  observable  effect 
levels  have  been  determined  to  be  100 
mg/kg/day  for  a  4-week  dermal  study  in 
rats,  200  to  1,000  ppm  for  4-  or  5- week 
feeding  studies  in  rats  or  mice.  500  ppm 
in  a  13-week  feeding  study  in  rats,  and 
25  mg/kg/day  in  a  90-day  oral  study  in 
dogs. 

5.  Chronic  toxicity  and  oncogenicity. 
In  chronic  studies  conducted  in  rats, 
mice,  and  dogs,  compound-related 
effects  noted  at  high  doses  included 
decreased  body  weight,  increased  liver 
size  Oiver  weight  and  hypertrophy),  and 
anemia  (decreased  hemoglobin, 
hematocrit,  and  erythrocyte  count). 
Bone  marrow  hyperplasia  was  observed 
in  dogs  at  the  highest  dose  tested.  No 
treatment-related  increases  in  incidence 
of  neoplasms  were  observed  in  any 
study.  Chronic  NOELs  were  200  ppm  for 
an  18-month  feeding  study  in  mice  and 
500  ppm  for  a  24-month  study  in  rats. 
The  lowest  NOEL  is  from  the  1-year  oral 
dog  study  and  is  1  mg/kg/day  clethodim 
technical.  Based  on  this  study  and  a 
100- fold  safety  factor,  the  reference  dose 
(RfD)  for  clethodim  was  determined  to 
be  0.01  mg/kg/day.  Valent  believes  that 
clethodim  is  not  carcinogenic.  These 
studies  also  indicate  that  clethodim 
does  not  adversely  affect  endocrine 
function. 

6.  Animal  metabolism.  The  in  vivo 
metabolism  of  clethodim  in  rats  was 
tested  at  a  high  dose  (468  mg/kg),  low 
dose  (4.4  mg/kgj,  and  a  low  dose  (4.8 
mg/kg)  following  14-days  of  treatment 
with  Clethodim  Technical.  A  single  oral 
dose  of  [14C]-clethodim  was  given  to 
each  rat  and  expired  carbon  dioxide  and 
excreta  were  collected  over  the  next  2- 
and  7-days,  respectively,  to  determine 
radiolabel  recovery.  Several  organs  and 
tissues,  and  the  remaining  carcass,  were 
collected  after  sacrifice  to  determine 
radiolabel  recovery.  In  all  treatment 
groups,  nearly  all  of  the  radiolabel  was 
eliminated  in  the  urine  (87-93%).  feces 
(9-17%),  and  carbon  dioxide  (0.5-1%) 
and  less  than  1%  of  the  dose  was 
recovered  in  the  organs  and  tissues  after 

^       7-  days. 

Elimination  was  rapid  as  most  of  the 
recovered  dose  was  eliminated  within 
48  hours.  The  low  dose  groups 
eliminated  clethodim  slightly  faster 
than  the  high  dose  group,  and  repeated 
exposure  to  clethodim  prior  to 


radiolabel  dosing  did  not  affect  the  rate 
of  elimination  or  distribution  of 
recovered  radiolabel.  There  were  no 
apparent  sex  differences  with  respect  to 
elimination  or  distribution  of 
metabolites. 

The  primary  excretory  metabolites 
were  identified  as  clethodim  sulfoxide 
(48-63%),  clethodim  S-methyl  sulfoxide 
(6-12%),  clethodim  imine  sulfoxide  (7- 
10%),  and  clethodim  5-hydroxy 
sulfoxide  (3-5%).  Minor  metabolites 
included  clethodim  oxazole  sulfoxide 
(2-3%),  clethodim  trione  sulfoxide  (1%), 
clethodim  (1%),  clethodim  5-hydroxy 
sulfone  (0.3-1%),  clethodim  sulfone 
(0.1-1%),  aromatic  sulfone  (0.2-0.7%), 
and  S-methvl  sulfone  (0-0.4%). 

7.  Dermal  penetration.  The  dermal 
penetration  of  SEL£CT  2  EC  Herbicide, 
the  end-use  product,  was  tested  on 
unabraded,  shaved  skin  of  rats.  Single 
doses  of  approximately  0.05,  0.5,  and 
5.0  mg  of  radiolabeled  (14C-clethodim) 
SELECT  2  EC  Herbicide,  were  applied 
topically  to  10  cm^  sites  on  the  dorsal 
trunii.  After  2,  10,  or  24  hours,  urine, 
feces,  volatiles,  scrubbings  of  the  skin, 
skin  at  treatment  site,  blood,  several 
tissues,  and  the  carcass  were  collected 
and  counted  for  radioactivity. 
Clethodim  was  found  to  be  slowly 
absorbed  through  the  skin  in  a  time- 
dependent  manner.  The  percent  of  dose 
absorbed  increased  with  length  of 
exposure  and  decreased  with  increasing 
dose.  10- hour  absorption  rates  ranged 
from  7.5%  to  30.0%.  Most  of  the 
absorbed  material  was  found  in  the 
urine  and  carcass,  and  most  of  the 
unabsorbed  material  was  found  in  the 
skin  scrubbings  indicating  that  material 
was  still  on  the  skin  surface. 

8.  Metabolite  toxicology.  2  metabolites 
of  clethodim,  clethodim  imine  sulfone 
(RE-47719)  and  clethodim  5-hydroxy 
sulfone  (RE-51228),  have  been  tested  in 
toxicity  screening  studies  to  evaluate 
the  potential  impact  of  these  metabolites 
on  the  toxicity  of  clethodim.  In  general, 
these  metabolites  were  found  to  be  less 
toxic  than  Clethodim  Technical  for 
acute  and  oral  toxicity  studies; 
reproduction  and  teratology  screening 
studies;  and  several  mutagenicity 
studies. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Pood. 
Clethodim  is  approved  for  use  in  the 
production  of  commercial  agricultural 
crops  including  cotton,  soybeans,  sugar 
beets,  and  onions  (dry  bulb).  Approval 
is  expected  soon  for  several  additional 
crops.  Dietary  exposures  are  expected  to 
represent  the  major  route  of  exposure  to 
the  public.  Since  chronic  exposures  are 
of  more  concern  than  acute  exposures 
for  clethodim,  this  summary  will  focus 


primarily  on  chronic  issues.  Chronic 
dietary  assessments  for  clethodim  have 
been  conducted  by  the  registrant  for  all 
currently  approved  crops,  all  pending 
crops,  and  the  crops  proposed  in  this 
petition  (tuberous  and  corm  vegetables, 
sunflower,  and  canola). 

In  Valent's  assessment,  anticipated 
residues  were  used  for  all  crop  and 
animal  commodities.  Anticipated 
residue  levels  were  the  mean  levels 
found  in  crop  field  trial  data  after 
treatment  with  the  maximum 
recommended  rate  and  harvested  at 
minimum  allowable  intervals.  These 
values  are,  therefore,  slightly 
conservative.  An  assessment  was 
performed  assuming  100%  of  crop 
treated  (still  conservative)  as  well  as 
assuming  a  more  realistic  percent  of 
crop  treated  based  on  market  survey 
data  for  existing  uses  or  market 
projections  for  proposed  uses.  Adjusting 
for  percent  of  crop  treated  is  justified 
because  most  of  treated  commodities  are 
combined  in  central  locations  and 
broadly  distributed  to  the  public;  none 
of  the  clethodim  tolerances  or  uses  are 
limited  to  specific  regions  in  the  U.S.; 
and  the  primary  concern  is  with  chronic 
dietary  exposure  which  minimizes  the 
variance  of  single  serving  residues.  The 
results  of  these  assessments  are 
summarized  below  in  the  Safety 
Determination  section  and- indicate  that 
chronic  dietary  exposures  for  existing 
and  proposed  uses,  of  clethodim  are  well 
below  the  reference  dose  in  either  case. 

ii.  Drinking  water.  Since  clethodim  is 
applied  outdoors  to  growing  agricultural 
crops,  the  potential  exists  for  clethodim 
or  its  metabolites  to  leach  into 
groundwater.  Drinking  water,  therefore, 
represents  a  potential  route  of  exposure 
for  clethodim  and  should  be  considered 
in  an  aggregate  exposure  assessment 

Based  on  available  studies  used  in 
EPA's  assessment  of  environmental  lisk 
for  clethodim  (memo  frt)m  E.  Brinson 
Conerly  dated  )une  26,  1990),  clethodim 
itself  was  classified  as  mobile  in  soil, 
but  very  non-persistent,  representing  a 
minimal  groundwater  concern. 
Metabolites  of  clethodim  were  also 
classified  as  mobile,  but  are  slightly 
more  persistent  (half-lives  up  to  30- 
days  versus  up  to  3-days  for  parent). 
Regarding  clethodim  metabolites,  the 
Agency  concluded  that  the  "potential 
for  groundwater  contamination  may  be 
somewhat  higher  than  for  clethodim  but 
would  still  be  expected  to  be  relatively 
low  in  most  cases  due  to  their 
moderately  low  persistence". 

There  is  no  established  Maximum 
Concentration  Level  for  residues  of 
clethodim  in  drinking  water  under  the 
Safe  Drinking  Water  Act. 
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Based  on  this  information,  Valent 
believes  that  clethodim  appears  to 
represent  an  insignificant  risk  for 
exposure  through  drinking  water. 

2.  Non-dietary  exposure.  Clethodim  is 
currently  approved  for  the  commercial 
production  of  agricultural  crops 
including  soybeans,  cotton,  sugar  beets, 
onions,  and  ornamental  plants  as  v^U 
as  for  use  on  non-crop  areas.  The  new 
uses  proposed  in  this  notice  of  filing  are 
all  agricultural  crops.  While  there  is  a 
potential  for  clethodim  to  be  used  in 
non-crop  areas  (e.g.  around  parks  and 
rights-of-way)  where  the  public  does 
spend  some  time,  the  likelihood  of 
significant  exposure  is  very  small.  First, 
this  grass  herbicide  cannot  be  sprayed 
on  lawns  where  the  public  does  spend 
significant  amounts  of  time,  but  instead 
must  be  used  where  there  is  no  crop  or 
around  ornamental  plants  that  are 
tolerant  to  the  chemical.  The  public 
does  not  spend  significant  amounts  of 
time  in  these  areas.  And  second, 
clethodim  is  not  persistent  in  the 
environment  so  the  potential  for  public 
exposure  is  short  term.  Therefore, 
Valent  believes  that  the  potential  for 
non-occupational  exposure  to  the 
general  public,  other  than  through  the 
diet  or  drinking  water,  is  insignificant. 

D.  Cumulative  Effects 

There  is  one  other  pesticide 
compound  registered  in  the  United 
States,  sethoxydim.  which  is 
structiirally  related  to  clethodim  and 
has  similar  effects  on  animals. 
Sethoxydim  is  approved  for  use  on  a 
variety  of  agricultural  crops,  in  non-crop 
areas,  and  around  the  home.  This 
chemical  should  be  considered  in  an 
aggregate  exposure  assessment  along 
with  clethodim.  Dietary  exposure  is 
expected  to  represent  the  major  route  of 
exposure  for  sethoxydim  as  well  as  for 
clethodim. 

The  reference  dose  for  sethoxydim  is 
0.09  mg/kg/day  based  on  the  1-year  dog 
feeding  study  NOEL  and  a  100-fold 
safety  factor.  This  in  on  the  same  order 
of  magnitude  as  clethodim,  0.01  mg/kg/ 
day,  which  is  also  based  on  a  1-year  dog 
study  and  a  100- fold  safety  factor. 

A  discussiqn  of  the  cumulative  effects 
from  clethodim  and  sethoxydim 
exposures  is  presented  below  in  the 
Safety  Determination  section.    . 

E.  Safety  Determination 

1.  U.S.  population.  Using  the  dietary 
exposure  assessment  procedures 
described  above  for  clethodim,  chronic 
dietary  exposures  resulting  from 
existing  and  proposed  uses  of  clethodim 
were  compared  to  the  reference  dose 
(RfD)  of  clethodim.  In  Valent's 
conservative  assessment  (using 


63945 


anticipated  residues  and  assuming 
100%  treated  for  all  crops),  exposure  for 
the  U.S.  population  would  occupy 
13.6%  of  the  RfD  and  non-nursing 
infants  (<  1-year)  are  most  highly 
exposed  with  total  exposure  occupying 
32.3%  of  the  RfD.  Exposure  to  children 
1  to  6  years  old  would  occupy  27.1%  of 
the  RfD.  In  Valent's  realistic  analysis 
(using  anticipated  residues  and 
estimated  percent  of  crop  treated  for  all 
crops),  exposiue  for  the  U.S.  population 
would  occupy  only  0.6%  of  the  RfD  and 
non-nursing  infants  are  still  the  highest 
and  would  be  at  only  1.6%  of  the  RfD. 
For  sethoxydim,  recent  EPA  dietary 
assessments  have  been  performed  in 
conjunction  with  the  extension  of 
several  time-limited  tolerances.  In  a 
Final  Rule  published  in  the  Federal 
Register  of  April  11, 1997  (62  FR  17735) 
(FRL-5598-7),  EPA  estimated  Uiat 
exposure  to  all  existing  tolerances  for 
sethoxydim  would  occupy  36%  of  the 
sethoxydim  RfD  for  the  U.S.  population 
and  72%  of  Uie  RfD  for  the  most 
exposed  subpopulation  of  children  aged 
1-  to  6-year8.  The  assumptions  used 
were  conservative  and  the  final  rule 
stated  that  "actual  risks  using  more 
realistic  assumptions  would  likely 
result  in  significanUy  lower  risk 
estimates." 

Since  clethodim  and  sethoxydim  have 
similar  toxicological  effects  in 
mammals,  the  contributions  to  the 
individual  reference  doses  may  need  to 
be  considered  in  an  aggregate  exposure 
assessment.  The  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Directly  summing  the  results  of  the 
conservative  sethoxydim  and  the 
conservative  clethodim  contributions  to 
RfD  would  be  approaching  100%. 
However,  reliable  information  is  not 
available  to  indicate  that  direcUy 
summing  the  percent  of  RfD  for  these  ' 
two  chemicals  is  the  most  appropriate 
thing  to  do.  Since  using  realistic 
assumptions  for  clethodim,  including 
adjustment  for  percent  of  crop  treated, 
result  in  large  decreases  in  dietary  risk 
(about  20-fold)  Valent  expects  that  the 
sethoxydim  risk  estimates  would  also  be 
reduced  significantiy.  Therefore,  Valent 
believes  that  the  cumulative  chronic 
dietary  risk  of  sethoxydim  and 
clethodim  is  likely  to  be  well  below  the 
100%  level  for  all  population 
subgroups. 

Regaraing  drinking  water  exjMjsures, 
sethoxydim  is  similar  to  clethodim 
representing  a  minimal  risk  for  leaching 
into  groundwater  due  to  its  rapid 
degradation  in  the  environment.  There 


is  no  established  Maximum 
Concentration  Level  for  residues  of 
sethoxydim  in  drinking  water  under  the 
Safe  Drinking  Water  Act. 

Regarding  non-occupational 
exposures,  sethoxydim  is  registered  for 
use  in  non-crop  areas  and  around  the 
home  and  may  have  some  potential  for 
exposure  to  the  general  public. 
However,  as  discussed  for  clethodim, 
sethoxydim  caimot  be  applied  to  grass 
where  public  contact  is  expected  and 
sethoxydim  is  not  persistent  in  the 
environment.  Valent  therefore  expects 
that  non-occupational  exposures  to  the 
public  be  minimal  for  sethoxydim. 
In  summary,  dietary  exposure  for 
clethodim  and  sethoxydim  are  each 
expected  to  occupy  less  than  10%  of 
their  RfD's  when  anticipated  residue 
levels  and  percent  of  crop  treated  values 
are  considered.  Exposures  through  the 
drinking  water  or  other  non- 
occupational routes  are  expected  by 
Valent  to  be  minimal.  Collectively. 
Valent  believes  that  the  aggregate  risks 
associated  with  the  uses  of  these  two 
chemicals  is  small  and  demonstrates  a 
reasonable  certainty  of  no  harm  to  the 
public. 

2.  Infants  and  children.  As  discussed 
above,  dietary  exposure  for  clethodim 
and  sethoxydim  is  greatest  for  children 
ages  1-6-yBare  or  non-nursing  in&nts 
less  than  1-year  old.  However,  using  a 
realistic  approach  to  estimating 
exposures,  exposures  are  expected  to  be 
below  10%  of  the  RfD  for  each  chemical 
even  for  infants  and  children.  The 
databases  for  clethodim  and  sethoxydim 
are  complete  relative  to  current  pre-  and 
post-natal  toxicity  testing  requirements 
including  developmental  toxicity 
studies  in  two  species  and  multi- 
generation  reproduction  studies  in  rats. 
Reproduction  and  developmental  effects 
have  been  found  in  toxicology  studies 
for  clethodim  and  sethoxydim,  but  the 
effects  were  seen  at  levels  that  were  also 
maternally  toxic.  This  indicates  that 
developing  animals  are  not  more 
sensitive  than  adults.  FQPA  requires  an 
additional  safety  factor  of  up  to  10  for 
chemicals  which  represent  special  risks 
to  infants  or  children.  Clethodim  and 
sethoxydim  do  not  meet  the  criterion  for 
application  of  an  additional  safety  factor 
for  infants  and  children.  Valent  believes 
that  this  demonstrates  a  reasonable 
certainty  of  no  harm  to  children  and 
infants  bom  the  proposed  uses  of 
clethodim. 


F.  International  Tolerances 

Although  some  have  been  proposed, 
there  are  no  Mexican  or  Codex 
tolerances  or  maximum  residue  limits 
established  for  clethodim  on  potatoes, 
sunfiower,  or  canola  commodities.  In 
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Canada,  there  are  maximuni  residue 
limits  established  for  potato  tubers  at 
0.5  ppm  and  canola  oil  at  0.1  ppm.  The 
use  rates  proposed  for  the  use  on 
tuberous  and  conn  vegetables  (crop 
subgroup  1-C)  may  exceed  the  0.5  ppm 
level  in  tubers  so  a  higher  level  is 
necessary.  In  Canada,  canola  oil  is  the 
only  canola  commodity  considered  for  a 
residue  limit  since  this  is  the 
commodity  consumed  by  humans.  In 
the  U.S.,  a  tolerance  is  not  being 
proposed  for  the  processed  commodity 
canola  oil  since  concentration  did  not 
occur  in  the  processing  study. 
Consequently,  residue  in  oil  up  to  0.5 
ppm  would  be  allowed  in  the  U.S. 
However,  the  residue  data  indicate  that 
residues  in  oil  are  not  expected  to 
exceed  0.1  ppm  and  Valent  does  not 
believe  this  would  represent  a  barrier 
against  exporting  U.S.-treated  canola  oil 
into  Canada. 

2.  Zeneca  Ag  Products 

PP  6F4609 

EPA  has  received  a  pesticide  petition 
(PP  6F4609)  from  Zeneca  Ag  Products, 
1800  Concord  Pike.  P.O.  Box  15458. 
Wilmington,  DE  19850.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
diquat  dibromide  in  or  on  the  raw 
agricultural  commodity  dried  shelled 
pea  and  bean  (except  soyt>ean)  subgroup 
(seed)  at  0.80  ppm.  The  proposed 
analytical  method  is  a 
spectrophotometric  method  measuring 
absorption  following  derivitisation  of 
the  diquat  with  alkaline  sodium 
dithionite.  eI^A  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  diquat  in  plants  is  adequately 
understood.  The  residue  of  concern  in 
plants  is  diquat  per  se.  No  further  plant 
metabolism  data  are  necessary  for  this 
proposed  use. 

2.  Analytical  method.  The  method  of 
analysis  is  a  spectrophotometic  method 
measuring  absorption  following 
derivitisation  of  the  diquat  with  alkaline 
sodium  dithinoite. 

3.  A4agnitude  of  residues.  Dry  Pea  - 
Six  residue  field  trials  were  conducted 
during  1994  in  California,  Idaho, 


Oregon.  Texas,  and  Washington.  The 
seed  samples  were  analyzed  for  the 
active  ingredient  diquat.  Diquat  residues 
in  dry  pea  seed  ranged  from  0.05  to  0.56 
ppm. 

Lentil  -  Five  residue  field  trials  were 
conducted  during  1994  in  Idaho,  North 
Dakota,  and  Washington.  The  seed 
samples  were  analyzed  for  the  active 
ingredient  diquat.  Diquat  residues  in 
lentil  seed  ranged  bom  <  0.05  to  0.54 
ppm. 

Dry  Bean  -  Eight  residue  field  trials 
were  conducted  during  1994  in 
California,  Colorado,  Idaho,  Michigan, 
Miimesota,  North  Dakota,  Nebraska,  and 
New  York.  The  bean  seed  were  analyzed 
for  the  active  ingredient  diquat.  Diquat 
residues  were  less  than  the  limit  of 
quantitation  (<0.05  ppm)  in  all  the  bean 
seed  samples. 

B.  Toxicologica]  Profile 

1.  Acute  toxicity.  In  studies  using 
laboratory  animaLs,  diquat  dibromide 
has  been  shown  generally  to  be  of 
moderate  toxicity.  It  can  cause  slight  to 
severe  eye  irritation  and  has  been 
placed  in  Toxicity  Category  II  for  acute 
dermal  eye  irritation  effects.  It  is  slightly 
acutely  toxic  by  the  oral  and  inhalation 
routes  and  has  been  placed  in  Toxicity 
Category  III  for  these  effects.  Diquat 
dibromide  causes  slight  dermal 
irritation  and  has  been  placed  in 
Toxicity  Category  IV  for  this  effect.  It  is 
not  a  skin  sensitizer. 

2.  Genotoxicty.  Diquat  dibromide  was 
negative  for  mutagenicity  in  the 
following  test:  1  gene  mutation  (Ames), 
2  structural  chromosome  aberration 
(mouse  micronucleus  and  dominant 
lethal  in  mice)  and  1  other  genotoxic 
effects  (unscheduled  DNA  synthesis  in 
rat  hepatocytes  in  vitro).  Diquat  was 
positive  in  1  gene  mutation  test  (mouse 
lymphoma  cell  assay)  and  in  1 
chromosome  aberration  test  (himian 
blood  lymphocytes,  depending  qn  the 
concentration  of  diquat  dibromide  and 
fke  presence  or  absence  of  the  metabolic 
activation  system).  EPA  has  concluded 
that  Diquat  does  not  appear  to  present 

a  mutagenicity  concern  in  (in  vivo) 
studies  and  for  heritable  risk 
considerations  based  on  available 
information. 

3.  Reproductive  and  developmental 
toxicity.  In  a  rat  multigeneration  study, 
diquat  was  fed  at  dose  levels  equivalent 
to  0, 16,  80  or  400/240  ppm  of  diquat 
cation.  There  was  evidence  of  toxicity  in 
both  adults  and  offspring  at  400/240 
ppm  diquat.  A  low  incidence  of  toxicity 
was  seen  at  80  ppm  in  the  adult  rats 
only.  Based  on  the  findings,  the  NOEL 
and  LOEL  for  systemic  toxicity  are  16 
ppm  (0.8  mg/kg/day)  and  80  ppm  (4  mg/ 
kg/day),  respectively,  expressed  as 


diquat  cation.  The  NOEL  and  LOEL  for 
reproductive  toxicity  are  80  ppm  (4  mg/ 
kg/day)  and  400/240  ppm  (20/12  mg/1^ 
day)  respectively,  expressed  as  diquat 
cation. 

In  a  developmental  toxicity  study  in 
rabbits,  diquat  dibromide  was 
adimnisteied  by  gavage  at  dose  levels  of 
0. 1,  3,  or  10  mg/kg/day.  There  was  no 
evidence  to  suggest  that  diquat  was 
teratogenic  to  the  rabbit  at  any  dose 
level  tested.  Based  on  the  findings,  the 
NOEL  and  LOEL  for  maternal  toxicity 
are  1  mg/kg/day  and  3  mg/kg/day, 
respectively,  expressed  as  diquat  cation. 
The  developmental  toxicity  NOEL  and 
LOEL  are,  respectively,  3  mg/kg/day  and 
10  mg/kg/day,  expressed  as  diquat 
cation. 

In  a  developmental  toxicity  study  in 
the  rat,  diquat  dibromide  was 
administered  by  oral  gauge  dose  levels 
of  0, 4, 12  or  40  mg/kg/day.  Diquat  was 
not  a  rat  teratogen  at  any  of  the  dose 
levels  tested.  Maternal  toxicity  and 
foetotoxicity  were  in  evidence  at  40  mg/ 
kg/ day  with  mild  and  transient  maternal 
toxicity  persisting  to  the  lowest  dose 
level  tested  (4  mg/kg/day).  The 
developmental  toxicity  NOEL  and  LOEL 
are,  respectively,  12  mg/kg/day  and  40 
mg/k«/day  expressed  as  diquat  cation. 

4.  Subchronic  toxicity.  A 
supplemental  subchronic  dermal 
toxicity  study  using  rabbits  exposed  to 
technical  diquat  dibromide  at  doses  of 
0,  20.  40,  80,  or  160  mg/kg/day  with  a 
toxicological  NOEL  and  LOEL  for 
systemic  toxicity,  for  both  sexes,  of  20 
mg/kg/day  and  40  mg/kg/day, 
respectively. 

A  repeated  dermal  toxicity  study 
using  rats  exposed  to  technical  diquat 
dibromide  at  doses  of  0.  5,  20.  40  or  80 
mg/kg  of  body  weight/day  with  a 
toxicological  NOEL  and  LOEL  for 
systemic  toxicity,  for  both  sexes,  of  5 
mg/kg/day  and  20  mg/kg/day, 
respectively. 

An  inhalation  study  using  rats 
resulted  in  increase  in  lung  weight, 
lung/body  weight  and  limg/brain 
weight,  lung  lesions,  and  mottling  and 
reddening  of  the  lungs  in  females; 
however,  all  effects  except  the  latter 
were  reversible.  A  second  inhalation 
study  using  rats  showed  no  effects  on 
any  of  the  parameters  examined  at  a 
dose  of  0.1  ^g/1.  Based  on  both  studies 
the  NOEL  and  LOEL  on  inhalation 
exposure  are  0.1)ig/L  and  0.49  ^g/L, 
respectively. 

5.  Chronic  toxicity. —  i.  2-Year  rat 
study.  -  A  chronic  feeding 
carcinogenicity  study  was  conducted  on 
rats  which  were  fed  diets  containing  0, 
5, 15,  75  or  375  ppm  of  diquat  cation. 
The  systemic  NOEL  for  both  sexes  was 
15  ppm  (0.58  mg/kg/day  for  males  and 


0.72  mg/kg/day  for  females,  expressed 
as  diquat  cation);  and  the  systemic 
LOEL  was  75  ppm  (2.91  mg/kg/day  for 
males  and  3.64  mg/kg/day  for  females, 
expressed  as  diquat  cation). 

li.  1-Year  dog  study.  -  A  chronic  dog 
study  was  conducted  on  beagles  which 
were  fed  diets  containing  0.  0.5,  2.5,  or 
12.5  mg/kg/day,  expressed  as  diquat 
cation.  The  systemic  NOEL  for  both 
sexes  was  0.5  mg/kg/day  and  systemic 
LOEL  was  2.5  mg/kg/day. 

iii.  2-Year  mice  study.  -  A  chronic 
fieedlng/carcinogenicity  study  was 
conducted  on  mice  which  were  fed  diets 
containing  0,30,100  or  300  ppm, 
expressed  as  diquat  cation.  The 
systemic  NOEL  for  both  sexes  was  30 
ppm.  The  systemic  LOEL  was  100  ppm. 
Zeneca  believes  that  diquat  was  not 
carcinogenic  in  this  study. 

The  carcinogenic  potential  of  diquat 
dibromide  was  evaluated  by  the  Health 
Effects  Division  Reference  Dose  (RfD)/ 
Peer  Review  Committee  on  March  31, 
1994.  The  Committee  classified  diquat 
dibromide  into  Group  E  (evidence  of 
noncareinogenicity  for  humans,  based 
on  a  lack  of  evidence  of  carcinogenicity 
in  acceptable  studies  with  two  animal 
species,  rat  and  mouse. 

6.  Animal  metabolism.  The 
reregistration  requirements  for  animal 
metabolism  are  fulfilled.  The  qualitative 
nature  of  the  residue  in  animals  is 
adequately  understood  based  on 
acceptable  poultry,  ruminant,  and  fish 
metabolism  studies.  There  are  no  animal 
feed  items  associated  with  this  proposed 
use.  The  diquat  metabolism  and 
magnitude  of  residue  in  animals  is  not 
germane  to  this  petition. 

7.  Metabolite  toxicology.  The 
qualitative  nat\ire  of  the  residue  in 
plants  is  adequately  understood  based 
on  an  acceptable  potato  metabolism 
study  and  rat  bioavailabilty  study.  The 
terminal  residue  of  concern  in  plants  is 
diquat  per  se.  The  qualitative  natxire  of 
the  residue  in  animals  is  adequately 
understood. 

C.  Aggregate  Exposure 

Diquat  is  a  non-selective,  contact 
herbicide  with  both  food  and  non-food 
uses.  As  such,  aggregate  non- 
occupational exposure  would  include 
exposures  resulting  from  consumption 
of  potential  residues  in  food  and  water, 
as  well  as  bom  residue  exposure 
resulting  from  non-crop  use  around 
trees,  shrubs,  lawns,  walks,  driveways, 
etc.  Thus,  the  possible  humeui  exposure 
bom  food,  drinking  water  and 
residential  uses  has  been  assessed 
below. 

1.  Dietary  exposure —  i.  Food.  Acute 
dietary  -  The  EPA  did  not  identify  an 
acute  toxicity  endpoint  of  concern  for 


diquat  in  the  Reregistration  Eligibility 
Decision  (RED)  document,  and 
determined  that  an  acute  dietary  risk 
assessment  is  not  required  for  this 
chemical. 

ii.  Chronic  dietary.  For  purposes  of 
assessing  the  potential  chronic  dietary 
exposure,  Zeneca  has  estimated  the 
aggregate  exposure  based  on  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  all  existing  tolerances  and 
the  proposed  tolerances  of  diquat  on  dry 
beans  and  dry  peas  at  0.8  ppm.  The 
TMRC  is  obtained  by  multiplying  the 
tolerance  level  residues  (existing  and 
proposed)  by  the  consumption  data 
which  estimates  the  amount  of  those 
food  products  eaten  by  various 
population  subgroups.  Exposure  of 
humans  to  residues  could  also  result  if 
such  residues  are  transferred  to  meat, 
milk,  poultry  or  eggs.  The  following 
assumptions  were  used  in  conducting 
this  exposure  assessment:  100%  of  the 
crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
and  certain  processed  food  residues 
would  be  at  anticipated  (average)  levels 
based  on  processing  studies.  In 
addition,  residues  of  diquat  in  tap  water 
at  the  Maximum  Contaminant  Le>fel 
(MCL)  of  0.02  ppm  was  included  in  the 
dietary  assessment.  These  conservative 
assumptions  result  in  a  "worst-case" 
risk  assessment  and  a  significant 
overestimate  of  actual  human  exposu^re. 
An  assessment  was  also  performed 
using  Anticipated  Residues 
Contributions  (ARC)  derived  from  field 
trial  data  for  sorghum,  soybeans, 
potatoes,  dry  beans  and  peas.  The  ARC 
assessment  also  included  percent  crop 
treated  data  as  cited  in  the  July  1995 
Diquat  RED,  as  well  as  market 
projections  for  dry  beans  and  peas.  The 
resulting  TMRC  for  the  US  population  is 
0.002946  mg/kg  body  weight/day 
(58.9%  of  the  RfD).  For  this  same  group, 
the  Anticipated  Residue  Contribution 
(ARC)  is  0.000711  mg/kg  body  weight/ 
day  (14.2%  RfD).  For  children  ages  1  to 
6  and  non-nursing  infants  the  TMRC 
was  0.004571  mg/kg  body-weight/day 
(91.4%  RfD)  and  0.003620  mg/kg  body- 
weight/day  (72.4%  RfD).  respecUvely. 
For  these  same  groups  the  ARC  was 
0.001513  mg/kg  body-weight/day 
(30.3%  RfD)  for  children  ages  1  to  6.  and 
0.002795  mg/kg  body-wei^t/day 
(55.9%  RfD)  for  non-nursing  infants. 
None  of  the  subgroups  assessed 
exceeded  100%  of  the  RfD. 

iii.  Drinking  water.  In  examining 
aggregate  exposure,  FQPA  directs  EPA 
to  consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures.  The  primary 
non-food  sources  of  exposure  the 


Agency  looks  at,  include  drinking  water 
(whether  from  groundwater  or  si^ce 
water),  is  exposure  through  pesticide 
use  in  gardens,  lawns,  etc  (residential 
uses). 

The  lifetime  health  advisory  and 
maximum  contaminant  level  (MCL)  set 
by  EPA  for  diquat  are  the  same  and 
given  as  0.02  parts  per  million  (ppm)  as 
required  under  the  Drinking  Water    ' 
Regulations  imder  the  Safe  Drinking 
Water  Act.  Drinking  water  which  meets 
the  EPA  standard  is  associated  with 
little  to  no  risk  and  should  be 
considered  safe.  Inclusion  of  MCL  level 
residues  of  diquat  in  water  in  the 
dietary  assessment  demonstrated  a  safe 
exposure  level  to  all  sul)group8  in  the 
US  population.  The  Agency  no  longer 
establishes  tolerances  for  residues  in 
potable  water;  the  tolerance  for  diquat 
dibromide  has  been  replaced  with  a 
designated  maximum  contaminant  level 
goal  (MCLG)  of  0.02  ppm  for  residues  of 
diquat  in  potable  water. 

The  primary  route  of  environmental 
dissipation  of  diquat  is  strong 
adsorption  to  soil  particles.  Diquat  does 
not  hydrolyse  or  photodegrade  and  is 
resistant  to  microbial  degradation  under 
aerobic  and  anaerobic  conditions.  There 
were  no  major  degradates  isolated  from 
any  of  the  environmental  fate  studies. 
When  tised  as  an  aquatic  herbicide, 
diquat  is  removed  from  the  water 
column  by  adsorption  to  soil  sediments, 
aquatic  vegetation,  and  organic  matter. 
Adsorbed  diquat  is  persistent  and 
immobile,  and  is  not  expected  to  be  a 
ground-water  contaminant.  The 
environmental  fate  data  base  for  diquat 
is  complete  for  reregistration  of  diquat 
dibromide. 

2.  Non-dietary  exposure.  As  a  non- 
selective, contact  herbicide,  homeowner 
use  of  diquat  will  consist  primarily  of 
spot  spraying  of  weeds  around  trees, 
shrubs,  walks,  driveways,  flower  beds, 
fence  lines,  etc.'The  potential  for 
exposure  following  application  as  a  spot 
treatment  in  residential  gardens, 
driveway  edges,  patios,  etc.  is  low  due 
to  the  limited  frequency  and  duration  of 
exposure.  The  exposures  which  would 
result  from  the  use  of  diquat  are 
determined  to  be  of  an  intermittent 
nature.  Any  exposures  to  diquat  would 
result  from  dermal  exposure.  These 
exposures  are  not  expected  to  pose  any 
acute  toxicity  concerns.  Based  on  the 
US  EPA  National  Home  and  Garden 
Pesticide  Use  Survey  (RTI/5100/17-OlF. 
March  1992),  the  average  homeowner  is 
expected  to  use  non-selective  herbicides 
only  about  four  times  a  year.  Thus,  these 
exposure  have  not  been  factored  into  a 
chronic  exposure  assessment  Also, 
diquat  has  extremely  low  skin 
permeation,  is  not  volatile,  presenting 
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no  inhalation  risk,  and  has  rapid  and 
strong  binding  characteristics  to  leaf 
surfaces  and  soil.  The  Agency  concludes 
that  non-occupational  and  non-dietary 
exposure  to  diquat  will  not  be 
significant  and  has  not  been  aggregated 
with  dietary  exposures  in  estimating 
chronic  risk. 

D.  Cumulative  Effects 

The  only  other  compound  in  the 
bipyridiiium  chemical  family  is 
paraquat  dichloride.  Since  diquat 
dibromide  and  paraquat  dichloride  have 
difiinent  toxicolc^cal  endpoints  and 
therefore  do  not  have  a  conunon  mode 
of  action,  there  is  no  need  for  an 
assessment  of  cimiulative  effects. 

E.  Safety  Determination 

1.  U.S.  population.  The  proposed  uses 
utilize  58.9%  of  the  RfD  for  the  general 
U.S.  population,  based  on  the 
assumptions  of  100%  crop  treated,  MCL 
level  residues  in  tap  water  and  all 
residues  at  tolerance  levels;  72.4%  of 
the  RfD  for  non-nursing  infants  under  1- 
yaar  old,  19.6%  of  the  RfD  for  nursing 
in&nts  under  1-year  old;  91.4%  of  the 
RfD  for  children  1-6  years  old;  and 
71.5%  of  the  RfD  for  children  7-12  years 
old.  An  additional  risk  assessment  for 
residential  uses  is  unnecessary  because 
there  is  no  evidence  for  toxicological 
concern  via  the  dermal  or  inhalation 
routes  of  exposure.  Given  diquat's 
strong  binding  characteristics,  exposure 
via  drinking  water  is  highly  unlikely. 
Zeneca  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
occur  from  aggregate  exposure  to  diquat. 

2.  Infants  and  children.  FFCDA 
section  408  provides  that  EPA  shall 
apply  an  additional  ten  fold  margin  of 
exposure  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  m<^rgin 
of  exposure  will  be  safe  for  infants  and 
children.  EPA  believes  that  reliable  data 
support  using  the  standard  margin  of 
exposure  (usually  lOO  x  for  combined 
inter-  and  intra-species  variability)  and 
not  the  additional  tenfold  margin  of 
exposure  when  EPA  has  a  complete  data 
base  under  existing  guidelines  and 
when  the  severity  of  the  potential  effect 
in  infants  and  children  or  the  potency 
or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
margin  of  exposure. 

Risk  to  infants  and  children  was 
determined  by  the  use  of  a  rat 
multigeneration  reproduction  study  and 
developmental  toxicity  studies  in 
rabbits  and  rats.  The  reproduction  study 
provides  information  on  potential 


effects  from  exposure  on  the 
reproductive  capability  of  mating 
parents  and  on  systemic  toxicity.  The 
developmental  studies  provide 
information  on  the  potential  for  adverse 
effects  from  exposure  on  the  developing 
organism  during  prenatal  development. 

The  toxicological  data  base  for 
evaluating  pre-  and  post-natal  toxicity 
for  diquat  is  considered  to  be  complete. 
In  the  rat  reproduction  study,  systemic 
toxicity  to  the  mating  parents  was 
observed  at  4  and  20/12  mg  diquat 
cation/kg  body  weightyday,  and 
reproductive  effects  in  the  form  of 
decreased  pups  per  litter  and  decreased 
body  weight  gain  were  seen  at  20/12 
mg/kg/day.  Given  that  the  effects  seen 
in  the  pups  and  litters  were  at  doses  that 
clearly  affected  the  parents  at  this  dose 
level  and  below,  diquat  is  considered 
not  to  affect  reproductive  performance 
without  significantly  compromising  the 
health  of  the  parental  animals. 

Developmental  effects  in  the  rat  and 
rabbit  studies,  including  decreased  body 
weights,  kidney  and  liver  effects,  and 
delayed  ossification,  were  only  observed 
at  the  highest  doses  tested  and  are 
considered  to  be  related  to  the 
significant  maternal  toxicity  exhibited  at 
these  dose  levels.  There  was  no 
evidence  in  these  studies  that  diquat 
caused  teratogenic  effects. 

Furthermore,  the  RfD  is  ciurently 
based  on  effects  seen  at  0.5  mg/kg/day 
in  the  dog.  Effects  seen  at  maternally 
toxic  doses  in  the  rat  developmental 
study  were  80  times  higher,  and  in  the 
rabbit  study  were  20  times  higher  than 
the  level  on  which  the  RfD  is  based. 
Thus,  Zeneca  does  not  believe  the 
effects  seen  in  these  studies  are  of  such 
a  concern  to  require  an  additional  safety 
factor.  Accordingly,  Zeneca  concludes 
that  the  RfD  has  an  adequate  margin  of 
protection  for  infents  and  children  and 
there  is  reasonable  certainty  that  no 
harm  will  occur  to  infants  and  children 
from  aggregate  exposure  to  diquat. 

F.  International  Tolerances 

Codex  lists  diquat  cation  in  dry  beans 
and  peas  at  0.2  ppm.  Diquat  is  listed  in 
Canada  in  beans  and  peas  at  0.1  ppm. 
There  are  no  Mexican  maximum  residue 
limits  for  diquat  on  dry  beans  or  peas. 

3.  E.I.  DuPont  de  Nemours  and  Co.,  Inc. 

PP  7F4849 

EPA  has  received  a  pesticide  petition 
(PP  7F4849)  from  E.I.  DuPont  de 
Nemoura  and  Co.,  Inc.  (DuPont),  Barley 
Mill  Plaza,  P.O.  Box  80083,  Wihnington, 
DE  19880-0038.  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act.  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establisiidng 


a  tolerance  for  residues  of  for 
azafenidin,  2-[2,4-dichloro-5-(2- 
propynyloxy)  phenylj-5,6,7,8- 
tetrahydro-l,2,4-triazolo  (4,3-aI  pyridin- 
3(2//)-l  in  or  on  the  raw  agricultiiral 
commodities  of  the  crop  grouping  of 
citrus,  grapes,  sugarcane  and  sugarcane 
molasses.  The  proposed  analytical 
method  involves  homogenization, 
filtration,  partition  and  cleanup  with 
analysis  by  gas  chromatography  using 
mass  selective  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  406(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fiilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  of  azafenidin  in 
citrus,  grapes  and  sugarcane  is 
adequately  understood  for  the  purposes 
of  registration.  Metabolic  pathways  in 
grapefruit,  grapes  and  sugarcane  are 
similar,  consisting  of  rapid  O- 
dealkylation  and  production  of 
hydroxyl  derivatives,  with  subsequent 
formation  of  glucuronide  and  sulfate. 

2.  Analytical  method.  The  proposed 
analjrtical  method  involves 
homogenization,  filtration,  partition  and 
cleanup  with  analysis  by  gas 
chromatography  using  mass  selective 
detection. 

3.  Magnitude  of  residues.  DuPont 
proposes  establishing  tolerances  for 
residues  azafenidin,  2-[2,4-dichloro-5- 
(2-propyny  loxy  )pheny  l]-5 ,6 , 7 ,8- 
tetrahydro-l,2,4-triazolo[4,3-a]pyridin- 
3[2H)-\  (Milestone*)  in  or  on  the 
agricultural  commodities  of  the  crop 
grouping  of  citrus  at  0.1  ppm,  grapes  at 
0.02  ppm,  sugarcane  at  0.02  ppm  and 
sugarcane  molasses  at  0.1  ppm . 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Technical 
azafenidin  has  been  placed  in  acute 
toxicology  category  ni  based  on  overall 
results  from  several  studies.  Results 
from  the  following  studies  indicate 
toxicology  category  111:  acute  dermal 
toxicity  (LDso  >  2,000kg;  rabbits)  and 
eye  irritation  (effects  reversible  within 
72  hours;  rabbits).  Acute  oral  toxicity 
(LDso  >  5,000  mg/kg;  rats),  acute 
inhalation  toxicity  (LCjo  >  5.4  mg/L, 
rats)  and  skin  irritation  (slight  effects 
resolved  within  48  hours;  rabbits) 
results  were  assigned  toxicology 
category  IV.  Technical  azafenidin  is  not 
a  dermal  sensitizer. 

An  acute  neurotoxicity  study  was 
conducted  in  rats  administered 
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azafenidin  via  gavage  at  0,  100,  300  or 
900  mg/kg.  Azafenidin  was  not 
neurotoxic  at  any  dose.  The  systemic 
NOEL  was  100  mg/kg  for  males  and 
females  based  on  reduced  food 
consumption  and  body  weights  at  300 
mg/kg  and  above. 

2.  Genotoxicty.  Technical  azafenidin 
was  negative  for  genotoxicity  in  a 
battery  of  in  vitro  and  in  vivo  tests. 
These  tests  included  the  following: 
mutagenicity  in  bacterial  (Ames  test) 
and  mammalian  (CHO/HGPRT  assay) 
cells;  in  vitro  cytogenetics 
(chromosomal  aberration  in  human 
lymphocytes);  in  vivo  cytogenetics  (bone 
marrow  micronucleus  assay  in  mice); 
and  unscheduled  DNA  synthesis  in  rat 
primary  hepatocytes. 

3.  Reproductive  and  developmental 
toxicity.  A  2-generation  reproduction 
study  was  conducted  in  rats  with 
dietary  technical  azafenidin 
concentrations  of  0,  5,  30,  180  or  1,080 
ppm.  The  NOEL  was  30  ppm  (1.7  to  2.8 
mg/kg/day  for  P|  and  F,  males  and 
females  and  their  offspring).  This  was 
based  on  the  following  effects  at  180 
ppm  (10.1  to  17.8  mg/kg/day  for  P,  and 
F|  males  and  females  and/or  their 
offspring):  slight  reductions  in  mean 
body  weights  for  F|  males  and  females; 
reductions  in  mean  gestation  body 
weight  gain  and  implantation  efficiency; 
slightly  increased  gestation  lengths; 
decreased  offspring  survival,  body 
weights  and  other  indices  of  o^pring 
health;  and  increased  incidence  of 
diarrhea  among  Fi  parental  males. 

A  developmental  study  was 
conducted  in  rats  administered 
technical  azafenidin  by  gavage  at  0.  3. 
8,  16  or  24  mg/kg/day.  Azafenidin  was 
not  teratogenic.  The  NOEL  was  16  mg/ 
kg/day  based  on  the  following 
observations  at  24  mg/kg/day:  reduced 
maternal  body  weight,  increased 
resorptions,  reductions  in  litter  size  and 
fetal  weights  and  increased  stemebral 
variations.  The  maternal  effects 
consisted  of  transient  body  weight 
reductions;  however,  the  nature  of  these 
effects  suggested  that  fetal  resorptions 
contributed  to  these  weight  reductions. 

A  developmental  study  was 
conducted  in  rabbits  administered 
technical  azafenidin  by  gavage  at  0, 12, 
36, 100  or  300  mg/kg/day.  Azafenidin 
was  not  teratogenic.  The  NOELs  for 
maternal  and  offspring  toxicity  were  12 
and  100  mg/kg/day,  respectively.  The 
maternal  NOEL  was  ba&ed  on  reduced 
body  weight  at  36  and  100  mg/kg/day 
and  mortality  at  higher  doses.  Excessive 
maternal  toxicity  at  300  mg/kg/day 
precluded  a  Crop  field  trial  residue  data 
from  citrus,  grape  and  sugarcane  studies 
show  that  the  proposed  tolerances  on 
these  commodities  will  not  be  exceeded 


when  Milestone*  is  used  as  directed. 
Assessment  of  developmental  effects  at 
this  level.  However,  the  developmental 
NOEL  was  considered  to  be  100  mg/kg/ 
day  since  there  were  no  indications  of 
fetal  toxicity  up  to  and  including  this 
dose  level. 

4.  Subchronic  toxicity.  A  90-day 
study  in  mice  was  conducted  at  dietary 
concentrations  of  0,  50,  300,  900  or 
1,500  ppm.  the  NOEL  was  300  ppm 
(47.2  and  65.8  mg/kg/day  for  male  and 
female  mice,  respectively).  This  was 
based  on  reduced  body  weight  gain  in 
males  and  microcytic  and  hypochromic 
anemia  in  males  and  females  at  900 
ppm  (or  144  and  192  mg/kg/day  for 
males  and  females,  respectively). 

Technical  azafenidin  was 
administered  in  the  diets  of  rats  at  0.  50, 
300.  900  or  1.500  ppm  for  90  days.  The 
NOEL  was  300  ppm  (24.2  and  28.2  mg/ 
kg/day  for  male  and  female  rats, 
respectively).  This  was  based  on 
methemoglobinemia  and  microcytic  and 
hjrpochromic  anemia  in  males  and 
females  at  900  ppm  (or  71.9  and  83.8 
mg/kg/day  for  male  and  female  rats, 
respectively). 

Dogs  were  administered  technical 
azafenidin  in  their  diets  at  0. 10,  60, 120 
or  240  ppm  for  90-days.  The  NOEL  was 
10  ppm  (0.34  and  0.33  mg/kg/day  for 
males  and  females,  respectively).  This 
was  based  on  enlarged  hepatocytes  and 
increased  serum  alkaline  phosphatase 
and  alanine  aminotransferase  activities 
at  60  ppm  (2.02  and  2.13  mg/kg/day  for 
male  and  female  dogs,  respectively). 

A  90-day  subchronic  neurotoxicity 
study  was  conducted  in  rats  at  0.  50, 
750  or  1.500  ppm.  There  were  no 
neurological  effects  observed  in  this   • 
study.  The  NOEL  for  systemic  toxicity 
was  50  ppm  (3.0  mg/kg/day)  and  750 
ppm  (54.5  mg/kg/day)  for  male  and 
female  rats,  respectively.  These  were 
based  on  reduced  food  consumption 
and  body  weights  and  increased 
incidences  of  clinical  signs  of  toxicity  at 
the  higher  doses. 

A  28-day  dermal  study  was 
conducted  in  rats  at  0,  80,  400  or  1,000 
mg/kg/day.  There  was  no  dermal 
irritation  or  systemic  toxicity  among 
males  or  females  at  the  highest  dose 
tested.  The  NOEL  was  >  1,000  mg/kg/ 
day. 

5.  Chronic  toxicity.  An  18-month 
mouse  study  was  conducted  with 
dietary  concentrations  of  0, 10,  30,  300 
or  900  ppm  technical  azafenidin.  This 
product  was  not  oncogenic  in  mice.  The 
systemic  NOEL  was  300  ppm  (39.8  and 
54.1  mg/kg/day  for  males  and  females, 
respectively).  This  was  based  on 
hepatotoxicity  among  males  and 
reduced  body  weights  and  food 
efficiency  among  females  at  900  ppm  (or 


122  and  163  mg/kg/day  for  males  and 
females,  respectively). 

A  2-year  chronic  toxicity/ 
oncogenicity  study  was  conducted  in 
rats  fed  diets  that  contained  0,  5,  15.  30. 
300  or  900  ppm  technical  azafenidin. 
This  product  was  not  oncogenic  in  rats. 
The  systemic  NOEL  was  300  ppm  (12.1 
and  16.4  mg/kg/day  males  and  females, 
respectively).  The  NOEL  was  defined  by 
microcytic,  hsrpocbromic  and  hemolytic 
anemia  and  mortality  at  900  (or  35.2  and 
50.2  mg/kg/day  for  male  and  female 
rats,  respectively). 

Technical  azafenidin  was 
administered  for  1-year  to  dogs  at 
dietary  concentrations  of  0,  5. 10, 120 
and  360  ppm.  The  NOEL  was  10  ppm 
(0.30  mg/kg/day  for  males  and  females). 
This  was  based  on  observations  of 
altered  hepatocyte  morphology, 
hydropic  degeneration  and  elevated 
alanine  aminotransferase  and  alkalinw 
phosphatase  at  30  ppm  (0.86  and  0.87 
mg/kg/day  for  male  and  female  dogs, 
respectively)  and  above. 

6.  Animal  metabolism.  The 
metabolism  of  azafenidin  in  aniinals  (rat 
and  goat)  is  adequately  understood  and 
is  similar  among  the  sptecies  evaluated. 
Azafenidin  was  readily  absorbed 
following  oral  administration, 
extensively  metabolized  and  rapidly 
eliminated  in  the  urine  and  feces.  The 
terminal  elimination  half-life  in  plasma 
was  40  houn  in  rats.  Less  than  1%  of 
the  administered  dose  was  present  in  rat 
tissues  at  120  hours.  There  were  no 
volatile  metabolites  of  azafenidin.  The 
major  metabolic  pathways  in  the  rat  and 
goat  consisted  of  rapid  O-dealkylation 
and  production  of  hydroxyl  derivatives, 
subsequent  formation  of  glucuronide 
and  sulfate  conjugates  and  elimination 
of  these  conjugates  in  feces  and  urine. 
There  was  no  evidence  of  accumulation 
of  azafenidin  or  its  metabolites  in  the 
tissues  of  either  species  or  in  the  goat's 
milk. 

7.  Metabolite  toxicology.  There  is  no 
evidence  that  the  metabolites  of 
azafenidin  identified  in  animal  or  plant 
metabolism  studies  are  of  any 
toxicological  significance.  The  existing 
metabolism  studies  indicate  that  the 
metabolites  formed  are  unlikely  to 
accumulate  in  humans  or  in  animals 
that  may  be  exposed  to  these  residues  in 
the  diet.  The  fact  that  no  quantifiable 
residues  were  found  in  edible  portions 
of  treated  crops  further  indicates  that 
exposures  to  and  accumulation  of 
metabolites  are  unlikely. 

C.  Aggregate  Exposure 

1.  Food — i.  Acute  dietary  exposure. 
Since  there  were  no  acute  affects 
appropriate  for  assessment  of  the 
general  population,  the  NOEL  of  16  mg/ 
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kg/ day  from  the  rat  developmental 
toxicity  study  was  used  to  assess  acute 
dietary  risk  for  females  13-years  of  age 
and  older.  Exposures  were  estimated 
using  the  DEEM  computer  software 
(version  5.03b,  Novigen  Sciences,  Inc. 
1997).  The  proposed  azafenidin 
tolerances  for  the  raw  agricultural 
commodities  and  processed  fractions 
that  were  used  in  the  calculations 
included:  grapes,  0.02  ppm;  citrus,  0.1 
ppm:  and  sugarcane  -  0.02  ppm  for  cane 
sugar  and  0.1  ppm  for  molasses.  The 
following  exposures  indicate  margins  of 
exposure  >  1 1 ,000  at  the  95th  percendle 
and  provides  a  reasonable  certainty  that 
no  harm  to  the  individual  or  the 
developing  child  will  occur  under  these 
conservative  exposure  assumptions  (i.e., 
all  labeled  crops  are  treated,  residues 
are  present  at  the  proposed  tolerances 
and  there  is  no  reduction  of  residues 
prior  to  consumption  of  these  food 
commodities). 


Subpopulations 

Exposure - 
95thPef- 
c«ntile(mg/ 
kg/day) 

MOE* 

13+/PTegnant; 

0.000868 

86.800 

Not  Nursing. 

13+/Nufsing  

0.001384 

11,561 

13-  19/ Not 

0.001119 

14.561 

Pregnant;  Not 

Nursing. 

20+/Not  Preg- 

0.000832 

0.19,231 

nant:  Not 

Nursing. 

13  -  50  Years  .. 

0.000938 

17.056 

•  MOE  -  Margin  of  Exposure  =  NOEL  from 
rat  deveiopmentaJ  study  (16  mg/kg/day)  di- 
vided t>y  the  95th  percentile  exposure. 

iLChronic  dietary  exposure.  A 
Reference  Dose  (RfD)  of  0.003  mg/kg/ 
day  has  been  proposed  based  on  the 
NOEL  from  the  most  sensitive  chronic 
study  (NOEL  of  0.3  mg/kg/day  from  the 
1-year  dog  study)  and  applying  a  100- 
fold  uncertainty  factor.  General  and 
subpopulation  exposures  were 
estimated  using  the  DEEM  computer 
software  (version  5.03b.  Novigen 
Sciences,  Inc,  1997).  The  following 
proposed  azafenidin  tolerances  for  the 
raw  agricultural  commodities  and 
processed  fractions  were  used  in  the 
calculations:  grapes.  0.02  ppm;  citrus, 
0.1  ppm;  and  sugarcane  -  0.02  ppm  for 
cane  sugar  and  0.1  ppm  for  molasses. 
Exposure  assessments  assumed  100%  of 
the  crops  were  treated  with  azafenidin, 
that  residues  were  present  at  the 
tolerance  level  and  that  no  residues 
were  removed  prior  to  consumption  of 
treated  crops.  These  assessments 
indicated  adequate  margins  of  exposure 
for  all  subpopulations  and  that  only 
21%  or  less  of  the  RfD  was  utilized  by 
any  group.  For  example,  the  TMRCs 


were  0.000237  mg/kg/day  (7.9%  RfD) 
for  the  general  population  and  0.000619 
mg/kg/day  (20.6%  RfD)  for  the 
subpopulation  with  the  highest 
potential  exposure,  children  ages  1 
through  6  years. 

2.  Drinking  water.  Other  potential 
dietary  sources  of  exposure  of  the 
general  population  to  pesticides  are 
residues  in  drinking  water.  There  is  no 
Maximum  Contaminant  Level 
established  for  residues  of  azafendidin. 
The  petitioner  is  reporting  to  the 
Environmental  Fate  and  Groundwater 
Branch  of  EPA  (EFGWB)  die  interim 
results  of  a  prospective  groundwater 
monitoring  study  conducted  at  a  highly 
vulnerable  site.  Based  on  the 
preliminary  results  of  this  study  the 
petitioner  does  not  anticipate  residues 
of  azafenidin  in  drinking  water  and 
exposure  from  this  route  is  unlikely. 
However,  given  that  less  than  21%  of 
the  RfD  is  attained  by  the  TMRC  for  the 
population  subgroup  with  the  highest 
theoretical  dietary  exposure  (children  1- 
6  years  of  age),  there  is  ample  allowance 
for  safe  exposure  to  azafenidin  via 
drinking  water  should  it  ever  be 
detected. 

3.  Non-dietary  exposure.  Azafenidin 
is  proposed  for  use  in  weed  control  in 
selective  non-food  crop  situations 
including  certain  temperate  woody 
crops,  and  in  non-crop  situations 
including  industrial  sites  and 
unimproved  turf  areas.  Azafenidin  is 
not  be  used  in  on  residential  temperate 
woody  plantings,  or  on  lawns, 
walkways,  driveways,  tennis  courts,  golf 
courses,  athletic  Relds,  commercial  sod 
operations,  or  other  high  maintenance 
fine  turf  grass  areas,  or  similar  areas. 
Any  non-occupational  exposure  to 
azafenidin  is  likely  to  be  negligible. 

C.  Cumulative  Effects 

The  herbicidal  activity  of  azafenidin 
is  due  to  its  inhibition  of  an  enzyme 
involved  with  synthesis  of  the 
porphyrin  precursors  of  chlorophyll, 
protoporphyrinogen  oxidase.  Mammals 
utilize  this  enzyme  in  the  synthesis  of 
heme.  Although  there  are  other 
herbicides  that  also  inhibit  this  enzyme, 
there  is  no  reliable  information  that 
would  indicate  or  suggest  that 
azafenidin  has  any  toxic  effects  on 
mammals  that  would  be  ciunulative 
with  those  of  any  other  chemicals.  In 
addition  there  is  no  valid  methodology 
for  combining  the  risks  of  adverse 
effects  of  overexposures  to  these 
compounds. 

D.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
completeness  and  reliability  of  this 
azafenidin  toxicology  database  and 


using  the  conservative  aggregate 
exposure  assumptions  presented  earlier, 
it  has  been  concluded  that  azafenidin 
products  may  be  used  with  a  reasonable 
certainty  of  no  harm  relative  to 
exposures  fit>m  food  and  drinking 
water.  A  chronic  RfD  of  0.003  mg/kg/ 
day  has  been  proposed  from  the  NOEL 
of  the  most  sensitive  chronic  dietary 
study  and  the  use  of  a  100-fold 
uncertainty  factor.  The  TMRC 
determined  for  proposed  tolerances  in 
citrus,  grapes  and  sugar  cane  utilized 
only  7.9%  of  the  RfD  (an  exposure  of 
0.000237  mg/kg/day).  Although  there 
was  no  data  to  accurately  assess 
potential  exposures  through  drinking 
water,  the  small  fraction  of  the  RfD 
utilized  for  food  by  the  general  and 
subpopuladons  indicate  that  is  imlikely 
that  aggregate  exposures  wijl  exceed 
acceptable  limits.  In  addition,  the  use 
patterns  and  physical  chemical 
properties  of  azafenidin  suggest  that  the 
potential  for  significant  concentrations 
in  drinking  water  are  remote.  It  has  been 
concluded  that  the  aggregate  exposure 
for  the  proposed  tolerances  on  citrus, 
grapes  and  sugar  cane  provide  a 
reasonable  certainty  of  no  harm  to  the 
general  population.  Because  of  effects 
observed  in  the  rat  developmental 
toxicology  study,  an  acute  safety 
determination  based  on  margins  of 
exposure  was  calculated  from  the  NOEL 
of  16  mg/kg/day.  The  subpopulation 
potentially  at  risk  was  considered  to  be 
females  13-years  of  age  and  older. 
However,  based  on  the  MOEs  presented 
previously  of  >1 1,000  at  the  95th 
exposure  percentile,  it  was  concluded 
that  these  potential  dietary  exposiu^s 
represented  a  reasonable  certainty  of  no 
harm  for  this  group.  An  MOE  of  100  or 
greater  is  generally  considered 
protective. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
azafenidin,  data  frtim  the  previously 
discussed  developmental  and 
multigeneration  reproductive  toxicity 
studies  were  considered.  Developmental 
studies  are  designed  to  evaluate  adverse 
effects  on  the  developing  organism 
resulting  bom  pesticide  exposure 
during  pre-natal  development.  • 

Reproduction  studies  provide 
information  relating  to  reproductive  and 
other  effects  on  adults  and  offspring 
from  pre-natal  and  post-natal  exposiuBS 
to  the  pesticide.  The  rat  reproduction 
and  developmental  studies  indicated 
developmental  effects  in  this  species  at 
exposures  that  produced  minimal 
maternal  effects.  A  clear  dose-response 
and  developmental  NOEL  has  been 
defined  for  these  effects.  FFDCA  section 
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408  provides  that  EPA  may  apply  an 
additional  uncertainty  factor  for  infiants 
and  children  in  the  case  of  threshold 
effects  to  account  for  pre-  and  post-natal 
toxicity  and  the  completeness  of  the 
database.  The  additional  uncertainty 
factor  may  increase  the  MOE  from  the 
usual  100-  up  to  1,000-fold.  Based  on 
current  toxicological  data  requirements, 
the  database  for  azaiienidin  relative  to 
pre-  and  post-natal  effects  for  children 
is  complete.  In  addition,  the  NOEL  of 
0.3  mg/kg/day  in  the  1-year  dog  study 
and  upon  which  the  RfD  is  based  is 
much  lower  than  the  NOELs  defined  in 
the  reproduction  and  developmental 
toxicology  studies.  Conservative 
assumptions  utilized  to  estimate 
aggregate  dietary  exposiues  of  infants 
and  children  to  azafenidin  (0.000619 
mg/kg/day)  demonstrated  that  only 
20.6%  of  the  RfD  was  utilized  for  the 
proposed  tolerances.  Based  on  these 
exposure  estimates  and  the  fact  that 
MOEs  in  excess  of  1,000-fold  exist 
relative  to  the  NOELs  in  the  rat 
reproduction  study  (NOEL  =1.7  mg/kg/ 
day  and  MOE  =  2.746)  and  the  rat 
developmental  toxicity  study  (NOEL  = 
16  mg/kg/day  and  MOE  =  25.848).  the 
extra  10-fold  uncertainty  factor  is  not 
warranted  for  these  groups.  Therefore,  it 
may  be  concluded  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposures  to  azafenidin]. 

E.  International  Tolerances 

There  are  no  established  Canadian. 
Mexican  or  Codex  MRLs  for  azafenidin. 
Compatibility  is  not  a  problem. 
[PR  Doc.  97-31542  Filed  12-2-97;  8:45  am] 
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COMMISSION 

[Repon  Na  2240] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

November  28. 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
publishedpursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239.  1919  M  Street. 
N.W.,  Washington,  D.C.  or  may  be 
purchased  bom  the  Commission's  copy 
contractor.  ITS.  Inc.  (202)  857-3800. 
Oppositions  to  these  petitions  must  be 
filed  December  18,  1997.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 


CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Investigation  of  Special 
Access  TarifEs  of  Local  Exchange 
Carriers  (CC  Docket  No.  85-166.  Phase 
I). 

Number  of  Petitions  Filed:  1. 

St^ject:  Amendments  of  Parts  73  and 
74  of  Uie  Commission's  Rules  To  Permit 
Certain  Minor  Changes  in  Broadcast 
Facilities  Without  a  Construction  Permit 
(MM  Docket  No.  96-58). 

Number  of  Petitions  Filed:  4. 

Subject:  Anthony  T.  Easton  (WT 
Docket  No.  97-199). 

Number  of  Petitions  Filed:  1. 
Federal  Communications  Commisaion. 
Magalia  Roman  Salas, 
Seavtaiy. 

(FR  Doc.  97-31592  Filed  12-2-97;  8:45  am] 
BNJJNQ  oooE  sna-oi-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Stiwt,  NW.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010689-068. 
Title:  Transpacific  Westbound  Rate 

Agreement  ("TWRA"). 
Parties; 

American  President  Lines,  Ltd. 

Hapag-Lloyd  Container  Linie  GmbH- 

Kawasaki  Kisen  Kaisha.  Ltd. 

A.P.  MoUer-Maersk  Line 

Mitstii  O.S.K.  Lines,  Ltd. 

Neptime  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line,  Inc. 

PafcO  Nedlloyd  Limited 

P&O  Nedlloyd  Lijnen.  B.V. 

Sea-Land  Service.  Inc. 
Synopsis:  The  proposed  modification 

authorizes  the  parties  to  consider  and 

act  upon  proposals  and 

recommendations  of  the  Equipment 

Interchange  Discussion  Agreement 

(FMC  Agreement  No.  202-011284) 

with  respect  to  activities  within  the 

scope  of  the  TWRA  agreement 
Dated:  November  26, 1997. 


By  Order  of  the  Federal  Maiitiiiw 
Commits  ion. 

Jowph  C  Polkii^  ■ 

Seaetaiy. 

(FR  Doc.  97-31670  Filed  12-2-47;  8:45  amj 

MUMQ  COM  t7»«-M 


FEDERAL  MARITIME  COMMISSION 

Request  for  AddttkMiai  Information 

Affeement  No.:  203-011075-041 
Title:  Central  America  Discussion 

Agreement 
Parties: 

Concorde  Shipping.  Inc. 

Global  Reefer  Carriers  Ltd. 

Dole  Fresh  Fruit 

King  Ocean  Central  America.  SJL 

Crowley  American  Transport,  Inc. 

Seaboard  Marine.  Ltd. 

A.P.  MoUer-Maersk  Line 

Sea- Land  Service,  Inc. 

NPR.  Inc. 
Synopsis:  Notice  is  hereby  given  that  the 

Federal  Maritime  Commission, 

pursuant  to  section  6(d)  of  the 

Shipping  Act  of  1984  (46  U.S.C.  app. 

1701-1720).  has  requested  additional 

information  from  the  parties  to  the 

Agreement  as  required  by  the  Ad. 

This  action  extends  the  review  period 

as  provided  in  section  6(c)  of  the  Act 

Dated:  November  28, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  97-31671  Filed  12-2-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Conti^l  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  16, 1997. 
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A.  Fednral  Reserve  Bank  of  Cleveland 

Qeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street.  Cleveland.  Ohio 
44101-2566: 

1.  Andrew  Godby,  Melvin  Godby,  Sr., 
Custodian;  Bill  David  Godby.  David  H. 
Godby.  Custodian;  Christopher  L. 
Godby,  David  H.  Godby.  Custodian;  The 
Clell  Dean  Godby  Living  Trust.  Qell 
Dean  Godby.  Trustee;  David  H.  Godby; 
Joshua  H.  Godby;  Melodie  Godby; 
Melvin  M.  Godby.  Sr.;  Melvin  M. 
Godby,  Jr.;  Vicki  Godby;  Clellan  Prewitt; 
and  Leora  Prewitt.  all  of  Somerset, 
Kentucky;  to  acquire  voting  shares  of 
First  Commerce  Bancorp.  Inc.. 
Somerset.  Kentucky,  and  thereby 
indirectly  acquire  Cumberland  Security 
Bank,  Inc.,  Somerset.  Kentucky. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manias,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  Jack  L.  Grimmett,  Jr.  and  Robert  B. 
Grimmett,  Pauls  Valley,  Oklahoma;  to 
acquire  voting  shares  of  Valley 
Bancshares,  Inc.,  Pauls  Valley, 
Oklahoma,  and  thereby  indirectly 
acquire  Pauls  Valley  National  Bank. 
Pauls  Valley,  Oklahoma. 

2.  Alan  C.  Porter,  Chester  Nebraska; 
Warren  V.  Porter.  Houston.  Texas;  and 
Timothy  H.  Porter.  Olathe.  Kansas;  to 
acquire  voting  shares  of  Chester 
Insurance  Agency,  Inc.,  Chester, 
Nebraska,  and  thereby  indirectly  acquire 
State  Bank  of  Chester,  Chester, 
Nebraska. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Western  Bank,  Las  Cruces, 
Employee  Stock  Ownership  Plan, 
Western  Bank.  Bruce  Streett,  Samuel 
Goldman,  and  Kelly  Dimn.  Trustees,  all 
of  Las  Cruces  New  Mexico;  to  acquire 
voting  shares  of  Western  Bancshares  of 
Las  Cruces,  Inc.,  Carlsbad,  New  Mexico, 
and  thereby  indirectly  acquire  Western 
Bank,  Las  Cruces,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  26,  1997. 
JesniiM-  J.  loluMM, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  97-31664  Filed  12-2-97;  8:45  am] 
BIUJNGCOOE  8210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 


225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29. 
1997. 

A.  Federal  Reserve  Baak  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Lakeland  Bancorp.  Inc.,  Oak  Ridge, 
New  Jersey;  to  acquire  100  percent  of 
the  voting  shares  of  Metropolitan  State 
Bank,  Montville,  New  Jersey. 

B.  Federal  Reserve  Bonk  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Citizens  Financial  Corporation, 
Chicago,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  &  Trust  Company  of  Chicago, 
Chicago,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  26. 1997. 
Jennifer  J.  fohoson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-31665  Filed  12-2-97;  8:45  am) 
MUMQ  COOE  KIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

T)ME  AND  DATE:  1 1 :00  a.m. ,  Monday, 
December  8, 1997.  ' 


Pl>CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INf ORMATION: 
Joseph  R.  Coyne,  Assistant  to  the  Board; 
202-452-3204. 

SUPPLEMBHTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  httpjf 
www.bog.frb.fed.us  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  November  28, 1997 
lannifcr  J.  fohasofii. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-31769  Filed  11-28-97;  4:41  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions 
and  Detegattons  of  Auttwrity;  Program 
Support  Center 

Part  P,  (Program  Support  Center)  of 
the  Statement  of  Organization, 
Fimctions  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (60  FR  51480,  October 
2,  1995  as  amended  most  recently  at  62 
FR  36823,  July  9, 1997)  is  amended  to 
reflect  changes  in  Chapters  PC,  PE  and 
PF  within  Part  P,  Program  Support 
Center,  Department  of  Health  and 
Human  Services  (HHS).  The  Program 
Support  Center  (PSC)  is  transferring 
several  information  technology 
functions  within  the  Information 
Technology  Service  (PF)  to  other 
Services  within  the  PSC.  The  Division  of 
Systems  and  Network  Management  is 
abolished  and  its  functions  are  being 
transferred  to  the  Administrative 
Operations  Service,  Division  of 
Technical  Support.  The  functions  of  the 
Division  of  Information  Systems  and 
Technology  are  being  amended  and  the 
Division  is  being  transferred  to  the 
Financial  Management  Service. 
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Under  Part  P,  Section  P-20, 
Functions,  change  the  following:. 

Under  Chapter  PF.  Information 
Technology  Service  (PF),  delete  the 
titles  and  functional  statements  for  the 
Division  of  Systems  and  Network 
Management  (PFC)  and  the  Division  of 
Information  Systems  and  Technology 
(PFH)  in  their  entirety. 

Under  Chapter  PE,  Admirustrative 
Operations  Service  (PE),  delete  item  (9) 
in  its  entirety  and  insert  a  new  item  (9) 
as  follows:  "(9)  a  wide  range  of  voice, 
data,  and  video  services." 

Delete  the  functional  statement  in  its 
entirety  for  the  Division  of  Technical 
Support  (PEF)  and  insert  the  following: 
'"Hie  Division  manages  the 
Telecommunications  Improvement 
Project  and  provides  a  variety  of  support 
services  for  HHS  and  other  customers 
located  in  the  Washington,  D.C. 
Metropolitan  Area  and  nationwide.  (1) 
Provides  the  following:  voice,  data,  and 
video  services;  visual  aids  and  graphic 
art  services;  photography  services; 
library  services;  printing  and 
reproduction,  including  operation  of 
copy  centers;  mail  and  messenger 
services;  support  services  for  conference 
room  fecilities;  and  (2)  carries  out 
printing  management  and  records 
management  responsibilities  for  the 
PSC." 

Under  Chapter  PC,  Financial 
Management  Service  (PC),  after  the 
statement  for  the  Division  of  Financial 
Operations  (PCE),  add  the  following 
tide  and  functional  statement: 

Division  of  Information  Systems  and 
Technology  (PCF)  (1)  Provides  fee-for- 
service  information  technology  (IT) 
support  to  HHS  OPDIVs  and  other 
Government  agencies.  Services  include 
providing  information  from  the  HHS 
personnel/payroll  system  and  providing 
technological  support  in  utilizing 
evolving  IT  areas;  (2)  provides  analysis, 
design,  development,  implementation 
and  ongoing  support  of  information 
reporting  in  various  areas,  such  as 
personnel  and  payroll;  and  (3)  provides 
analysis,  design,  development, 
implementation  and  support  in  utilizing 
evolving  technology. 

This  reorganization  is  effective  upon 
date  of  signature. 

Dated:  November  21, 1997. 
Lynnda  M.  Regan, 
Director.  Program  Support  Center. 
[FR  Doc.  97-31718  Filed  12-2-97;  8:45  am] 
BiLUNG  CODE  4iaft-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Document  Identifier:  HCFA-372] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS.  In  compliance 
with  the  requirement  of  section 
3506(c)(2MA)  of  die  Paperwork 
Reduction  Act  of  1995,  the  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  is  publishing  the  follovnng 
summary  of  proposed  collections  for 
public  comment.  Interested  persons  are 
invited  to  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  folloviring  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  thif  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Annual  Report 
on  Home  and  Community  Based 
Services  Waivers  and  Supporting 
Regulations  in  42  CFR  440  and  441; 
Form  No.:  HCFA-372  (OMB#  0938- 
0272);  Use:  States  request  waivers  in 
order  for  beneficiaries  to  have  the 
option  of  receiving  hospital  services  in 
their  homes.  States  with  an  approved 
waiver  under  section  1915(c)  of  the  Act 
are  required  to  submit  the  HCFA-372  or 
HCFA-372(S)  annually  in  order  for 
HCFA  to:  (1)  verify  that  State  assurances 
regarding  waiver  cost-neutrality  are  met, 
and  (2)  determine  the  waiver's  impact 
on  the  type,  amount  and  cost  of  services 
provided  under  the  State  plan  and 
health  and  welfare  of  recipients.; 
Frequency:  Annually;  Affected  Public: 
State,  local  or  tribal  government; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  223;  Total  Aimual 
Hours:  16,725. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above.  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  HCFA  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 


(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  direcUy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group.  Division  of  HCFA 
Enterprise  Standards.  Attention:  Louis 
Blank,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  Novmnber  24, 1997. 
John  P.  Burke  m. 

HCFA  Reports  Clearance  Officer.  HCFA  Office 
of  Information  Services,  Information 
Technology  Investment  Management  Croup, 
Division  of  HCFA  Enterprise  Standartis. 
[FR  Doc  97-31623  FUed  12-2-97;  8:45  am) 
MUJNO  COM  4ta»-os-# 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnancing  Administration 
[HCFA-1024-N] 

Medicare  Program;  December  15, 1997, 
Meeting  of  the  Practicing  Ptiyslciana 
Advisory  Council 

AGENCY:  Health  Care  Financing 
Administi^tion  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  a  meeting  of 
the  Practicing  Physicians  Advisory 
Council.  This  meeting  is  open  to  the 
public. 

DATES:  The  meeting  is  scheduled  for 
December  15, 1997,  from  8:30  a.m.  until 
5  p.m.  E.S.T. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  800,  8th  Floor,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue.  SW,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffiey  Kang,  M.D.,  Executive  Director, 
Practicing  Physicians  Advisory  Council, 
Room  435-H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue. 
S.W.,  Washington,  DC  20201,  (202)  690- 
7874. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Department  of  Health 
and  Human  Services  (the  Secretary)  is 
mandated  by  section  1868  of  the  Social 
Security  Act  to  appoint  a  Practicing 
Physicians  Advisory  Council  (the 
Council)  based  on  nominations 
submitted  by  medical  organizations 
representing  physicians.  The  Council 
meets  quarterly  to  discuss  certain 
proposed  changes  in  regiilations  and 
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carrier  manual  instructions  related  to 
physicians'  services,  as  identiBed  by  the 
Secretary.  To  the  extent  feasible  and 
consistent  with  statutory  deadlines,  the 
consultation  must  occur  before 
publication  of  the  proposed  changes. 
The  Council  submits  an  annual  report 
on  its  recommendations  to  the  Secretary 
and  the  Administrator  of  the  Health 
Care  Financing  Administration  not  later 
than  December  31  of  each  year. 

The  Council  consists  of  15  physicians, 
each  of  whom  has  submitted  at  least  250 
claims  for  physicians'  services  under 
Medicare  or  Medicaid  in  the  previous 
year.  Members  of  the  Council  include 
both  participating  and  nonparticipating 
physicians,  and  physicians  practicing  in 
rural  and  underserved  urban  areas.  At 
least  1 1  members  must  be  doctors  of 
medicine  or  osteopathy  authorized  to 
practice  medicine  and  surgery  by  the 
States  in  which  they  practice.  Members 
have  been  invited  to  serve  for 
overlapping  4-year  terms.  In  accordance 
with  section  14  of  the  Federal  Advisory 
Committee  Act.  terms  of  more  than  2 
years  are  contingent  upon  the  renewal 
of  the  Council  by  appropriate  action 
before  the  end  of  the  2-year  term. 

The  Council  held  its  first  meeting  on 
May  11, 1992. 

The  current  members  are:  Richard 
Bronfman,  D.P.My  Wayne  R.  Carlsen. 
D.O.;  Gary  C.  Dennis,  M.D.;  Catalina  E. 
Garcia.  M.D.;  Mary  T.  Herald,  M.D.; 
Ardis  Hoven,  M.D.;  Sandral  HuJlett, 
M.D.;  Jerilynn  S.  Kaibel,  D.C.;  Marie  G. 
Kuffeer,  M.D.:  Marc  Lowe,  M.D.; 
Katherine  L.  Markette.  M.D.;  Derrick  K. 
Latos.  M.D.:  Susan  Schooley.  M.D.; 
Maisie  Tam,  M.D.:  and  Kenneth  M. 
Viste,  Jr.,  M.D.  The  chairperson  is 
Kenneth  M.  Viste,  Jr..  M.D. 

Council  members  will  receive  an 
update  on  documentation  guidelines, 
physician  practice  expense,  private 
contracting,  physician  self  referral  rules, 
privacy  and  confidentiality,  regional 
labaratory  carriers,  and  other  issues 
related  to  implementation  of  the 
Balanced  Budget  Amendment. 

Individuals  or  organizations  that  wish 
to  make  5-minute  oral  presentations  on 
the  agenda  issues  should  contact  the 
Executive  Director  by  12  noon. 
December  4.  1997.  to  be  scheduled.  The 
number  of  oral  presentations  may  be 
limited  by  the  time  available.  A  written 
copy  of  the  oral  remarks  should  be 
submitted  to  the  Executive  Director  no 
later  than  12  noon.  December  10,  1997. 
Anyone  who  is  not  scheduled  to  speak 
may  submit  written  comments  to  die 
Executive  Director  by  12:00  noon. 
December  10.  1997.  The  meeting  is  open 
to  the  public,  but  attendance  is  limited 
to  the  space  available. 


(Section  1868  of  the  Social  Security  Act  (42 
U.S.C.  1395ee)  and  section  10(a)  of  Pub.  L. 
92-463  (5  U.S.C.  App.  2.  secUon  10(a)):  45 
CFRPartll) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774. 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  November  27, 1997. 
Nancy-Ann  Min  OcParte, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  97-31594  Filed  12-2-97;  8:45  am) 

BILUNO  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Scientific  and  Commercial 
Development  of  Transgenic  Mice  That 
Express  Human  Cytochrome  P450 
Genes 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 
action:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  to  effectively 
pursue  the  development  and 
characterization  of  transgenic  mice  that 
express  human  cytochrome  P450  genes 
CYP2D6  and  CYP3A4.  The  National 
Cancer  Institute  has  data  suggesting  that 
these  animals  may  be  useful  in  drug 
development,  carcinogen  bioassays  for 
risk  assessment,  and  the  determination 
of  genetic  regulatory  mechanisms. 
ADDRESSES:  Proposals  and  questions 
about  this  opportunity  may  be 
addressed  to  Robert  Dell'Orco,  Ph.D., 
Technology  Development  and 
Commercialization  Branch,  National 
Cancer  Institute,  Executive  Plaza  South, 
Suite  450.  6120  Executive  Blvd., 
Rockville.  MD  20852,  tel:  301-^96- 
0477,  fax:  301-402-2117. 
DATES:  In  view  of  the  important  priority 
of  developing  new  drugs  for  the 
treatment  of  cancer  and  methods  for 
determining  carcinogenic  risk, 
interested  parties  should  notify  this 
office  in  writing  not  later  that  January  2. 
1998.  Respondents  will  then  be 
provided  an  additional  30  days  for  filing 
of  formal  proposals. 
SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 
Development  Agreement"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 


be  entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
April  10, 1987  as  amended  by  the 
National  Technology  Transfer 
Advancement  Act  of  1995  to  collaborate 
on  the  specific  research  project 
described  below. 

The  National  Cancer  Institute  seeks  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  for  joint 
development  and  evaluation  of 
transgenic  mice  that  express  human 
cytochrome  P450  genes  CYP2D6  and 
CYP3A4  in  a  tissue  specific  manner  that 
reflects  the  expression  in  humans. 
These  two  human  P450  enzymes  are 
involved  in  the  metabolism  of  over  75% 
of  the  drugs  that  are  now  on  the  market; 
.  however,  these  two  enzymes  are  poorly 
conserved  between  rodents  and 
humans.  This  poor  conservation 
precludes  the  use  of  unmodified  rodent 
model  systems  for  the  analysis  of  new 
drugs  with  respect  to  their  metabolism 
by  these  two  enzymes.  The  development 
of  a  human  P450  transgenic  mouse 
system  will  allow  for  the  determination 
of  human  metabolism  and  toxicity  of 
new  drugs,  the  prediction  of  drug 
interactions,  and  the  definition  of 
pharmacokinetic  parameters  in  an  intact 
animal  system.  Additionally,  such  a 
system  would  avoid  the  utilization  of 
human  liver  tissue  samples  which  forms 
the  basis  of  the  current  methods  used  in 
the  pharmaceutical  industry.  The 
aniinal  model  would  also  form  the  basis 
of  carcinogen  bioassays  for  human  risk 
assessment  and  allow  for  the  analysis  of 
P450  gene  regulation.  In  the  proposed 
studies,  the  animals  will  be  used  to 
determine  the  tissue  specific 
degradation  of  drugs.  Drugs  known 
through  in  vitro  metabolism  studies  to 
be  metabolized  by  CPY2D6  afid  CYP3A4 
will  be  administered  to  the  transgenic 
mice,  and  their  pharmacokinetics  will 
be  studied. 

The  Laboratory  of  Metabolism  has 
many  years  of  experience  in  cloning  and 
characterizing  human  P450  genes.  More 
recenUy,  the  laboratory  has  developed  a 
series  of  knockout  and  transgenic  mice 
to  study  various  aspects  of  the  role  of 
cytochrome  P450  enzymes  in 
carcinogenesis  and  drug  metabolism; 
and  the  development  of  transgenic  mice 
with  the  human  CYP2D6  and  CYP3A4 
enzymes  is  a  continuation  of  the 
laboratory's  commitment  to  this 
research  area.  The  Laboratory  of 
Metabolism  is  interested  in  establishing 
a  CRADA  with  a  company  to  assist  in 
the  continuing  development  of  transgeic 
animals  containing  human  cytochrome 
P450  enzymes  to  study  known  drug 
substrates  and  proprietary  drug 
candidates.  The  Government  will 
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provide  all  available  expertise  and 
information  to  date  giving  the  company 
full  access  to  existing  data  and  data 
developed  pursuant  to  the  CRADA. 

The  successful  company  will  provide 
the  necessary  scientific,  financial  and 
organizational  support  to  characterize 
and  test  the  animals. 

Background  information  is  available 
from  the  above-referenced  address. 
Patent  applications  and  pertinent 
information  not  yet  publicly  described 
can  be  obtained  under  a  Confidential 
Disclosure  Agreement. 

The  CRADA  aims  include  the  rapid 
publication  of  research  results  and  the 
timely  exploitation  of  commercial 
opportunities.  The  CRADA  partner  will 
enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
inventions  arising  within  the  scope  of 
the  agreement.  The  license  option  and 
commercialization  of  inventions  shall 
not  conflict  with  NIH  Guidelines  for  the 
availability  of  transgenic/knockout 
animals  (http://wwwl.od.nih.gov/wals/ 
transgen.html). 

The  expected  duration  of  the  CRADA 
will  be  2  years. 

The  role  of  the  Laboratory  of 
Metabolism  in  this  CRADA  will  be  as 
follows: 

1.  Isolate  and  chara^erize  genomic 
clones  of  human  CYP2D6  and  CYP3A4. 

2.  Generate  mice  by  standard 
injections  of  oocyte  pronuclei  and 
screen  founders. 

3.  Characterize  tissue  specificity  of 
expression. 

4.  JoinUy  publish  research  results. 
The  role  of  the  Collaborator  will  be: 

1.  Characterize  in  vitro  metabolism 
using  hepatic  microsomal  fiactions. 

2.  Evaluate  in  vivo  pharmacokinetics 
with  probe  substrates  and  proprietary 
compounds. 

3.  Analyze  the  role  of  CYP2D6  and 
CYP3A4  on  bioavailability  and  efficacy 
of  test  compounds. 

4.  Jointiy  publish  research  results. 
Selection  criteria  for  choosing  the 

CRADA  partner  will  include  but  not  be 
limited  to: 

1.  Ability  to  collaborate  with  NCI  on 
further  research  and  development  of 
this  technology.  Demonstration  of 
experience  and  expertise  in  this  or 
related  areas  of  technology  and  the 
ability  to  provide  intellectual 
contribution  to  the  ongoing  research  and 
development.  Ability  to  accomplish 
objectives  according  to  an  appropriate 
timetable  to  be  outiined  in  the 
Collaborator's  proposal. 

2.  Willingness  to  comply  with  NIH 
IRP  Guidelines  for  the  Availability  of 
Transgenic/Knockout  Animals  (http:// 
wwwl.od.nih.gov/wals/transgcn.html). 
The  proposal  should  specifically 


address  the  methods  by  which  the 
animals  will  be  made  available. 

3.  Demonstration  of  the  resources 
(facilities,  personnel  and  expertise) 
necessary  to  perform  research, 
development  and  commercialization  of 
this  technology. 

4.  Commitment  of  reasonable  effort 
and  resources  on  research,  developnxent 
and  commercialization  of  this 
technology. 

5.  Expertise  in  the  commercial 
development,  production,  marketing 
and  sales  of  products  related  to  this  area 
of  technology. 

6.  The  level  of  financial  support  the 
Collaborator  will  supply  for  CRADA- 
related  Government  activities. 

7.  A  willingness  to  cooperate  with  the 
National  Cancer  Institute  in  the 
publication  of  research  results. 

8.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  subjects, 
patent  rights  and  ethical  treatment  of 
animals. 

9.  A  willingness  to  accept  the  legal 
provisions  and  language  of  the  NIH 
model  CRADA  with  modifications  to 
address  selection  criteria  #2  and  other 
minor  modifications. 

10.  Provisions  for  distribution  of 
patent  rights  to  any  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  with  (1)  an 
irrevocable,  nonexclusive,  royalty-free 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor) 
or  (2)  an  option  to  negotiate  an 
exclusive  or  nonexclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  inventor). 

Dated:  November  21, 1997. 
Kathleen  Syfaert, 

Acting  Director,  Technology  Development 
and  Commercialization  Branch,  National 
Cancer  Institute,  NIH. 
[FR  Doc.  97-31638  Filed  12-2-97;  8:45  am] 

BIUMO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Cancer  Genetics  Network- 
Informatics  and  Information  Technology 
Group. 


Date:  December  9-10, 1997. 

Time:  December  9-7:30  p.m.  to  Recess. 
December  10 — 8:00  a.m.  to  Adjournment 

Place:  Ramada  Inn — Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Gerald  Lovinger.  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH.  Executive  Plaza  North, 
Room  630C.  6130  Executive  Boulevard,  MSC 
7405,  Bethesda,  MD  20892-7405,  Telephone: 
301/496-7987. 

Purpose/Agenda:  To  review,  discuss  and 
evaluate  grant  applications. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

The  meeting  will  be  closed  In 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Tide 
5,  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpo«ran 
93.399.  Cancer  Control) 

Dated:  November  25. 1997. 
UVenw  Y.  Stringfield, 
Committoe  Management  Officer,  NIH. 
[FR  Doc.  97-31636  Filed  12-02-97;  8:45  am) 
BHJJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaWi 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Special 
Emphasis  Panel  (SEP): 

Name  of  SEP:  Informatics  Support  for 
Breast  and  Colon  Cancer  Cooperative  Family 
Registries. 

Date:  December  8, 1997. 

Time:  9:00  a.m.  to  Adjournment 

Place:  Executive  Plaza  North,  Conference 
Room  C,  6130  Executive  Boulevard, 
Bethesda.  MD  20892. 

Contact  Person:  Courtney  M.  Kenvin, 
Ph.D.,  M.P.R,  Scientific  Review 
Administrator,  National  Cancer  Institute, 
NIH,  Executive  Plaza  North,  Room  6301, 0130 
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Executive  Boulevard.  MSC  7405,  Bethesda. 
MD  20892-7405,  Telephone:  301/496-7421. 
Purpose/ Agenda:  To  review,  discuss  and 
evaluate  grant  applications. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
fiinding  cycle. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(cH4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
—individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396;  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support  93:398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  November  25, 1997. 
LaVama  Y.  Stringfield. 

Committee  \4anagement  Officer.  NIH. 

(FR  Doc.  97-31637  Filed  12-2-97;  8:45  am) 

MJJNSCOOE  414P-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Ctiild  Health  and 
Human  Devetopment;  Notice  of  Closed 
MaetinQ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  histitute  of  Child  Health  and 
Hiunan  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Molecular  Basis  of  Male 
Infertility. 

Date:  December  1-2, 1997. 

Time:  December  1—6:00  p.m. — 9.00  p.m. 
December  2 — 8:00  a.m. — adjournment. 

Place:  Marriott  Hotel  at  Medical  Center, 
6580  Fannin  Street,  Houston,  TX. 

Contact  Person:  Ms.  Anne  Krey,  Scientific 
Review  Administrator.  DSR,  6100  Executive 
Boulevard.  Room  5E01,  Bethesda,  Maryland 
20892,  Telephone:  301-496-1485. 

Purpose/ Agenda:  To  evaluate  and  review  a 
grant  application. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5  U.S.C.  The  discussion  of  this 
application  could  reveal  confidential 


trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
application,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

This  notice  is  beii^  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Institutes  of  Health,  HHS) 

Dated:  November  25, 1997. 
UVeiiM  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-31635  Filed  12-2-97;  8:45  amj 

■UJNO  OOOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  n  in  December  1997. 

A  stunmary  of  the  meeting  may  be 
obtained  irom:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA,  Office  of  Policy  and  Program 
Coordination  (OPPC),  Division  of 
Extramural  Activities,  Policy,  and 
Review,  5600  Fishers  Lane,  Room  17- 
89,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-7390. 

Substantive  program  information  may 
be  obtained  &t)m  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Tide  5  U.S.C.  552b(c)(3),  (4),  and  (6)  and 
5  U.S.C.  App.  2,  §  10(d). 

Committee  name:  SAMHSA  Special 
Emphasis  Panel  D. 
Meeting  Date:  December  15, 1997. 


Place:  Holiday  Inn,  Chase  Room,  5520 
Wisconsin  Avenue,  Bethesda.  MD  20815- 
4495. 

Closed:  December  15,  1997  9:00  a.m. — 
Adjournment. 

Contact:  Michael  Backenheimer,  Ph.D., 
Room  17-89,  Partdawn  Building.  Telephone: 
(301)  443-4783  and  FAX:  (301)  443-3437. 

Dated:  November  26. 1997. 
Jeri  Lipov, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc.  97-31673  Filed  12-2-97;  8:45  am) 
BIUJNQ  CODE  4ta>-n-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WIMNfe  Service 

Notice  of  Receifit  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

PRT-836807. 

Applicant:  Deoise  Freitag,  Potomac,  MD 

The  applicant  requests  a  permit  to 
import  the  sport-bunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  fiom  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Afiica, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
PRT-836777 

Applicant:  Kentucky  Department  of  Fish  and 
Wildlife,  Frankfort.  KY 

The  applicant  requests  a  permit  to 
import  American  peregrine  falcons 
[Falco  peregrinus  anatum)  from  Canada 
for  release  as  part  of  the  Kentucky's 
peregrine  falcon  restoration  program  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species.  This  notice 
covers  activities  conducted  by  the 
applicant  over  a  five  year  p>eriod. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700.  Arlington,  Virginia  22203 
and  must  be  received  by  die  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
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Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  November  28, 1997. 
Karen  Anderson, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  97-31720  Filed  12-2-97;  8:45  am] 
BHXMG  CODE  431fr-66-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(irT-824-143(M)1;  MTM  8489$] 

Opening  of  Lands;  Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Parcels  of  land  which  were 
segregated  for  Phase  11  of  exchange 
MTM  84895  are  no  longer  under 
consideration  for  exchange.  This  order 
terminates  the  exchange  segregation  and 
opens  the  following  described  lands  to 
the  public  land  laws  and  mining  laws, 
subject  to  other  segregations  of  record: 

Principal  Meridian,  Montana 

T.  3  N.,  R.  26  E.. 

Sec.  32,  S</iSEV4. 
T.  5  N..  R.  28  E., 

Sec.  28,  NEV4  and  NE'ASEVi: 

Sec.  34,  NE'ANEV*. 
T.  6  N.,  R.  28  E., 

Sec.  34,  NEV4NEV«. 
T.  4  N.,  R  31  E., 

Sec.  24,  NE'ANEVi. 
T.  6  N.,  R.  31  E.. 

Sec.  34,  N'/iNEV*  and  W'/jSEV4. 
T.  4  N.,  R.  32  E.. 

Sec.  18,  lot  3  and  NEV4SWV4. 

Containing  635.46  acres  in  Yellowstone 
County. 

EFFECTtVE  DATE:  December  3, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office,  P.O.  Box  36800.  Billings, 
Montana  59107,  (406)  255-2949. 

Dated:  November  21, 1997. 

Jamea  Binando, 

Chief.  Branch  of  Land  Resources,  Division 
of  Resources. 

[FR  Doc.  97-31723  Filed  12-2-97;  8:45  am) 

BILUNQ  COOE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AZ-«50-5700-77;  AZA  30355] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management,  . 
Interior. 

ACTKM:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  to  withdraw  9,880  acres  of 
National  Forest  System  lands  to  protect 
the  Roosevelt  Lake  expansion  lands  and 
associated  recreational  developments. 
This  notice  closes  the  land  for  up  to  2 
years  from  location  and  entry  imder  the 
United  States  mining  laws.  The  lands 
will  remain  open  to  all  other  uses  which 
may  be  made  of  National  Forest  System 
lands. 

DATES:  Conunents  should  be  received  on 
or  before  March  3,  1998. 

ADDRESSES:  Comments  shoidd  be  sent  to 
the  Phoenix  Area  Manager,  Bureau  of 
Reclamation,  P.O.  Box  9980,  Phoenix, 
Arizona  85068. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Larry  Koontz,  BOR  Phoenix  Area  Office, 
602-395-5672. 

SUPPLEMENTARY  INFORMATKM:  On 
November  14,  1997,  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights. 

Gila  and  Salt  River  Meridian 

Tonto  National  Forest 

T.  5N.,R.10E., 

Sec.  1,NEV4NEV4. 
T.  4N.,  R.11E., 
Sec.  2,  W'/4NW'/i,  NWV4SWV4,  and 

SEV4SWV4; 
Sec.  3,  NEV4; 

Sec.  11,  NW'/4NEV4  and  SE'ANE'A; 
Sec.  12,  SEV4SWV4; 
Sec.  13,  NViNEV4. 
T.  5  N..  R.  11  E., 
Sec.  5,  SWV4NEV4.  NW'ANWVi, 

SEV4NWV4,  NEV4SWy4,  NW'ASE'A.  and 

SEV4SEV4; 
Sec.  6,  S'/!NWV«NEV4.  SWV4NEV4,  NWV4, 

NEV4SWV4.  and  SEV4;  Sec.  7,  NEV4  and 

N'/iSE'/i; 
Sec.  8,  E'/iE'/^,  NWV4NEV4,  and  W'/iNW'/i; 
Sec.  14.  S'/iSWV4  and  SWV4SEV4; 
Sec.  15,  SWV4SWV4;  "V 

Sec.  16.  SWV4NEV4,  SWV4,  and  S'/sSE'/.; 
Sec.  17,  E'/iNEV4  and  NEV4SEV4; 
Sec.  22,  NVjN'/i; 
Sec.  23,  W'/jNEV4,  N'/«iNWV4,  NWV4SEV4, 

and  SEV4SEV4; 
Sec.  24,  S'y^W'A; 


Sec.  25,  W'/iNEV4.  NEV4NWV4,  and 

NVsSE'A; 
Sec.  28.  SWV4NWV4  and  SEV4SEV4; 
Sec.  34,  NWV4NWV4  and  SEV4NWV4. 
T.  6  N.,  R.  11  E.. 
Sec.  31,  S>/iNWV4SWV4,  SWV4SWV4. 
W»/iSEV«SWV4,  and  E>/iSEV.SEV4; 
Sec.  32,  SWV4SWV4. 
T.  4  N.,  R.  12  E., 
Sec.  2.  SVt  and  S>/J4\^; 
Sec.  3; 

Sec  4.  WViSWVi; 
Sec.  5,  E^/iNE^A; 
Sec.  9,  NV«2NEV4: 
Sec.  10,  N»/iN>/i; 

Sec.  12,  W«/iNEV4,  N'/iNWVi,  SEy4NWV4; 
Sec.  36,  EVtNEVi. 
T.  5  N.,  R.  12  E., 
Sec.  30,  W'/iSWV.; 
Sec.  31,  W'/iNWV4,  NEV4SWV4,  NV1SEV4, 

and  SEV4SEV4; 
Sec  32,  SVzS'/i. 
T.  3  N.,  R.  13  E., 
Sec.  1,  SWV4NEV4; 

Sec.  2.  N'/z,  SWV4,  W'/iSEV4,  excluding 
private  lands  within  Roosevelt  Lake 
Estates; 
Sec.  3,  E</^EMt; 

Sec.  4,  NWV4NEV4  and  NViNWV4: 
Sec.  11,  W'/iNEV4,  E»/iNWV4,  and 

SWV4NWV4; 
Sec.  12,  NEV4NEV4. 
T.  4  N.,  R.  13  E.. 
Sec.  17.  S'/iN»/2  and  N'/iSE'/t; 
Sec.  21.N'/2N»/i  and  S'/iNE'/i; 
Sec.  22.  S»/iNEV4  and  NW'A; 
Sec.  23,  NEV4SWV4  and  N'ASEV4; 
Sec.  25,  WViNEV4.  SEV«NEV4,  and  NWV4; 
Sec  31,  S>/iNEV4  and  NWV4; 
Sec.  32,  SWV4NWV4,  N'/iSWV4, 
SEV4SWV4,  WViSEV.,  and  SEV4SEV4. 
T.  3  N.,  R.  14  E., 
Sec  3,  SEV4SWV4  and  SWV4SEV4; 
Sec.  4,  SWV4NWV4; 
Sec.  5,  N»/itNEV4  and  NWV4NWV4: 
Sec.  6,  EV1NEV4; 
Sec.  9,  NEV4; 

Sec.  10,  N>/iNWV4.  SWV4NWV4,  and 
NWV4NEV4. 
T.  4  N.,  R.  14  E.. 
Sec.  30.  NWV4SWV4; 
Sec.  31,  NWV4NEV4,  EV1SEV4,  and 
SEV4NEV4. 

The  areas  described  aggregate  9.880  acres 
in  Gila  County. 

All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  Phoenix  Area  Manager  of  the  Bureau 
of  Reclamation. 

Notice  is  hereby  given  that  a  public 
meeting  in  connection  with  the 
proposed  withdrawal  will  be  held  at  a 
later  date.  A  notice  of  time  and  place 
will  be  published  in  the  Federal 
Register  and  a  newspaper  in  the  general 
vicinity  of  the  lands  to  be  withdrawn  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  pnicessed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 


V 
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For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Dated:  November  20, 1997. 
Michael  A.  Ferpnon. 

Deputy  Stale  Director.  Resources  Division. 
(FR  Doc.  97-31724  Filed  12-2-97;  8:45  am) 
MUJNQ  COOC  431».S2-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Washington  State  In  the  Possession  of 
the  Yale  Peabody  Museum  of  Natural 
History.  New  Haven,  CT 

agency:  NaUonal  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  from  Washington  State  in  the 
possession  of  the  Yale  Peabody  Museum 
of  Natural  History.  New  Haven,  CT. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Yale  Peabody 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Jamestown  Band  of  S'Kallam  Indians. 

In  1873,  human  remains  representing 
three  individuals  were  donated  to  the 
Yale  Peabody  Museum  of  Natural 
History  by  Dr.  T.T.  Minor.  These  human 
remains  were  recovered  near  Port 
Townsend.  WA.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Based  on  cranial  deformation,  these 
individuals  have  been  determined  to  be 
Native  American.  No  diagnostic  artifacts 
that  would  indicate  the  antiquity  of 
these  remains  exist  in  the  Peabody 
Museum's  collections.  No  information 
about  the  circumstances  of  recovery  of 
these  remains  or  the  natiue  of  their 
interment  exists  in  the  Peabody 
Museum's  records.  Consultation 
evidence  provided  by  representatives  of 
the  Jamestown  Band  of  S'Klallam 
Indians  indicates  that  the  Port 
Townsend,  WA  area  is  within  the 
traditional  territory  of  the  Jamestown 
Band  of  S'Klallam  Indians. 

Based  on  the  above  mentioned 
information,  officials  of  the  Yale 
Peabody  Museum  of  Natural  History 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1),  the  human  remains 
listed  above  represent  the  physical 


remains  of  three  individuals  of  Native 
American  ancestry.  Lastly,  officials  of 
the  Yale  Peabody  Museum  of  Natural 
History  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Jamestown  Band  of  S'Klallam 
Indians. 

This  notice  has  been  sent  to  officials 
of  the  Jamestown  Band  of  S'Klallam 
Indians,  the  Port  Gamble  Indian 
Community  of  the  Port  Gamble 
Reservation,  the  Makah  Indian  Tribe  of 
the  Makah  Reservation,  the  Swinomish 
Indians  of  the  Swinomish  Reservation, 
and  the  Tulalip  Tribes  of  the  Tulalip 
Reservation.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
human  remains  should  contact  Dr. 
Richard  Burger,  Director,  Yale  Peabody 
Museum  of  Natural  History,  170 
Whitney  Avenue.  P.O.  Box  208118.  New 
Haven,  CT  06520-8118;  telephone:  (203) 
432-3752,  before  January  2,  1998. 
Repatriation  of  the  human  remains  to 
the  Jamestown  Band  of  S'Klallam 
Indians  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  November  19, 1997. 

Francis  P.  McManamon. 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-31712  Filed  12-2-97:  8:45  am] 

BILIJNQCOOE  4310-7D-F 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestlgations  No*.  701-TA-368-371 
(Final)] 

Certain  Steel  Wire  Rod  From  Canada, 
Gemtany,  Trinidad  and  Tobago,  and 
Venezuela 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
§  1671d(b))  (the  Act),  that  an  industry  in 
the  United  States  is  not  materially 
injured  or  threatened  with  material 
injury,  and  the  establishment  of  an 
industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 


imports  from  Canada,  Trinidad  and 
Tobago,  and  Venezuela  of  certain  steel 
wire  rod,  provided  for  in  subheadings 
7213.91.30.  7213.91.45,  7213.91.60. 
7213.99.00.  7227.20.00,  and  7227.90.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce  to  be 
subsidized  by  the  respective 
governments  of  these  countries.^  The 
Commission  also  determines  pursuant 
to  the  Act  that  subsidized  imports  from 
Germany  are  negligible,  and  its 
investigation  of  such  imports  is  thereby 
terminated  (19  U.S.C.  §  1671d(b)(l)). 

Background 

The  Commission  instituted  these 
investigations  effiective  February  26, 
1997,  following  receipt  of  a  petition 
filed  with  the  Commission  and  the 
Department  of  Commerce  by 
Connecticut  Steel  Corp.,  Wallingfbrd, 
CT;  Co-Steel  Raritan.  Perth  Amboy,  NJ; 
GS  Industries.  Inc.,  Georgetown.  SC; 
Keystone  Steel  &  Wire  Co.,  Peoria,  IL; 
North  Star  Steel  Texas,  Inc.,  Beaumont, 
TX;  and  Northwestern  Steel  &  Wire. 
Sterling,  IL.  The  final  phase  of  the 
investigations  was  scheduled  by  the 
Commission  following  notification  of 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  certain  steel  wzire  rod  from  Canada. 
Germany.  Trinidad  and  Tobago,  and 
Venezuela  were  being  subsidized  within 
the  meaning  of  section  703(b)  of  the  Act 
(19  U.S.C.  §  1671b(b)).  Notice  of  the 
scheduling  of  the  Commission's 
investigations  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  August 
20. 1997  (62  FR  44288).  The  hearing  was 
held  in  Washington,  DC,  on  October  16. 
1997,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

On  October  22. 1997.  the  Department 
of  Commerce  ("Commerce")  published 
notice  in  the  Federal  Register  of  the 
suspensions  of  its  countervailing  duty 
investigations  on  steel  wire  rod  from 
Trinidad  and  Tobago  (62  FR  54960)  and 
Venezuela  (62  FR  54966)  based  on 
agreements  it  concluded  with  these 
countries;  however,  at  the  same  time 
Commerce  indicated  that  it  was 
continuing  its  investigations,  pursuant 
to  requests  by  petitioners.  Accordingly, 
the  Conunission  determined  to  continue 
its  investigations. 


'  The  record  is  defined  in  sec.  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  5  207.2(0). 


'Commissioner  Crawford  dissenting  with  respect 
to  Canada  and  Venezuela. 
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The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
November  26, 1997.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3075  (November  1997), 
entiUed  "Certain  Steel  Wire  Rod  from 
Canada.  Germany.  Trinidad  and  Tobago, 
and  Venezuela:  Investigations  Nos.  701- 
TA-368-371  (Final)." 

Issued:  November  28. 1997. 

By  order  of  the  Commission. 
Ooniu  R.  KoehnkB, 
Secretary. 

(FR  Doc.  97-31717  Filed  12-2-97;  8:45  am) 
Humn  coee  Toao-n-^ 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uability  Act  and 
the  Resource  Conservation  and 
Recovery  Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7.  Section  122(d)  (2) 
of  the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(d)(2). 
and  Section  7003(d)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA").  42  U.S.C.  6973(d).  notice  is 
hereby  given  that  proposed  consent 
decrees  in  United  States,  et  al.  v.  Alcan 
Aluminum,  Inc.,  et  al..  Civil  Action  No. 
88-4970,  and  in  United  States  v.  Air 
Products  and  Chemicals,  Inc.,  et  al.. 
Civil  Action  No.  97-7140.  were  lodged 
on  November  21. 1997.  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  proposed 
consent  decrees,  which  together  are 
intended  to  comprise  a  global  settlement 
with  respect  to  remaining  issues 
involving  the  Kline  Township  location 
of  the  Site,  would  setUe  actions  that  the 
United  States  brought  on  behalf  of  the 
United  States  Environmental  Protection 
Agency  under  Sections  106  and  107(a) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended  ("CERCLA").  42  U.S.C. 
9606,  9607(a),  to  compel  environmental 
response  actions  to  be  taken  and  for 
recovery  of  response  costs  incurred  by 
the  United  States  in  connection  with  the 
McAdoo  Associates  Superfund  Site, 
located  in  Schuylkill  County. 
Peimsylvania.  in  or  near  the  Borough  of 
McAdoo  ("the  Site").  The  consent 
decrees  would  also  resolve  the  claims  of 
some  of  the  settiing  defendants  against 
other  of  the  settiing  defendants  arising 
out  of  this  and  an  earlier  settiement 
related  to  the  Site  in  United  States  and 


Commonwealth  of  Pennsylvania  v.  Air 
Products  and  Chemicals,  Inc..  et  al., 
Civil  Action  No.  87-7352  (E.D.  Pa.) 
(consent  decree  entered  Jime  3,  1988) 
("the  1988  decree").  Under  the  terms  of 
the  proposed  consent  decrees,  (1)  the 
United  States  will  recover  on  behalf  of 
the  EPA  Hazardous  Substance 
Superfimd.  from  those  settling 
defendants  that  did  not  settle  with  the 
United  States  under  the  1988  decree 
("the  Alcan  parties"),  the  sum  of 
$970,000.  plus  a  designated  share  of 
interest  that  has  accrued  on  funds  that 
the  Alcan  parties  paid  into  an  escrow 
account  pending  finalization  of  a  1992 
consent  decree,  whose  entry  was 
vacated  by  the  United  States  Court  of 
Appeals  in  United  States  v.  Alcan 
Aluminum,  Inc.,  25  F.  3d  1174  (3d  Cir. 
1994);  (2)  those  settiing  defendants  that 
settied  under  the  1988  decree  ("the  Air 
Products  parties")  will  receive  $1.2 
million  from  the  Alcan  parties  and  from 
the  escrow  account  to  resolve  the  Air 
Pnxiucts  parties'  claims  for  contribution 
against  the  Alcan  parties  ($170,000), 
and  to  resolve  the  Air  Products  parties' 
reauthorized  claim  for  reimbursement 
from  the  EPA  Hazardous  Substance 
Superfund  under  the  1988  decree  ($1.03 
million);  (3)  the  Air  Products  parties 
will  perform  a  groundwater  monitoring 
remedy  selected  by  EPA  under  a  Record 
of  Decision  for  the  Site  issued  on 
September  30,  1991  for  Operable  Unit 
Two  (OU2)  at  the  Site;  and  (4)  tiie 
settiing  defendants  will  pay  the  United 
States  and  the  Commonwealth  of 
Pennsylvania's  past  costs  relating  to 
OU2  at  the  Site  (totaling  $75,000  and 
$5,000,  respectively). 

The  consent  decrees  include  a 
covenant  not  to  sue  by  the  United  States 
under  Sections  106  and  107  of  CERCLA. 
and  imder  Section  7003  of  RCRA. 
The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division.  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Alcan 
Aluminum,  Inc.,  et  al.,  DOJ  Ref.  Nos. 
90-11-3-142A  and  90-1 1-3-1 42E. 
Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA.  42  U.S.C. 
6973(d). 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Pennsylvania,  615  Chestnut  Street, 
Suite  1250,  Philadelphia.  PA  19106;  the 
Region  III  Office  of  the  Environmental 


Protection  Agency.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  at  the  Consent  Decree 
Ubrary,  1120  G  Street.  N.W..  4d>  Floor. 
Washington.  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decrees  may  be  obtained  in  person  or  by 
mail  frtim  the  Consent  Decree  Library, 
1120  G  Street.  N.W.,  4th  Floor. 
Washington.  DC.  20005.  hi  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$33.50  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library  (or  $89.75  for  a  copy  that 
includes  all  signature  pages  and 
exhibits). 
Walker  Smith, 

Deputy  Chief,  Emmonmental  Enforcement 
Section,  Environment  and  Natuml  Retourcea 
Division. 

(FR  Doc.  97-31722  Filed  12-2-97;  8:45  am) 

■•LUNQ  COM  441S-ei-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tlte  National 
Cooperative  Researcli  and  Production 
Act  of  1993— Petroleum  Environmental 
Rsssarch  Forum 

Notice  is  hereby  given  that,  on 
November  12, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301.  etseq.  ("the  Act"),  the 
Petroleum  Environmental  Research 
Forum  ("PERF")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  a  change 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  the  notifications  stated  that 
Sun  Company.  Inc..  has  terminated  its 
membership  in  PERF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  PERF.  Membership  in  PERF 
remains  open,  and  PERF  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  10, 1986.  PERF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  14, 1986  (51  FR  8903). 

The  last  notification  was  filed  with 
the  Department  on  February  15. 1996.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
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Act  on  March  27, 1996  (61  FR  13517- 

18). 

ConaUnce  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  97-31721  Filed  12-2-97;  8:45  am] 

BIUJNQ  COOC  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Comminee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (F.L. 
92—463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  December  1 1 ,  1997, 
10:00  am,  U.S.  Department  of  Labor,  Seminar 
Room  5.  200  Constitution  Ave.,  N.W.. 
Washington,  D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objective*  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  PuKuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.C.  5S2b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  (>ositions.  Accordingly,  the 
meeting  will  be  clo.sed  to  the  public. 

For  further  information,  contact:  Jorge 
Perez-Lopez,  Director.  Office  of  International 
Economic  Affairs,  Phone:  (202)  219-7597. 

Signed  at  Washington,  D.C.,  this  25th  day 
of  November  1997. 

Andrew  ).  Samet, 

Acting  Deputy  Undersecretary,  International 
Affairs. 

IFR  Doc.  97-31672  Filed  12-2-97;  8:45  am) 

BNJJNQ  CODE  4S10-2*-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Ur>empioyment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letters  Interpreting  Federal 
IMemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC)  as 
part  of  its  role  in  the  administration  of 
the  Federal-State  UC  program.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 


Security  Agencies.  The  UIPL  described 
below  is  published  in  the  Federal 
Register  in  order  to  inform  the  public. 

UIPL  39-97 

UIPL  39-97,  dated  September  12, 
1997,  advises  States  of  the  Department 
of  Labor's  interpretation  of  the  Reed  Act 
provisions  of  Title  DC  of  the  Social 
Security  Act  and  transmits  updated 
instructions  and  requirements  related  to 
the  use  of  "Reed  Act"  fimds  as 
transferred  to  State  accounts  in  the 
Unemployment  Trust  Fund. 

Dated:  November  26, 1997. 
Raymond  J.  Uhalde, 

Acting  Assistant  Secretary  of  Lata: 

Classification:  UI 
Correspondence  Symbol:  TEUFA 
Date:  September  12,  1997. 
Directive:  Unemployment  Insurance 

Program  Letter  No.  39-97 
To:  All  State  Employment  Security 

Agencies 
From:  Grace  A.  Kilbane.  Director, 

Unemployment  Insurance  Service 
Subject:  The  Reed  Act  Provisions  of 

Tide  DC  of  the  Social  Security  Act 

1.  Purpose.  To  transmit  updated 
instructions  and  requirements  related  to 
the  use  of  "Reed  Act"  funds  as 
transferred  to  State  accounts  in  the 
Unemployment  Trust  Fund  (UTF). 

2.  References.  Sections  303(a)(2), 
303(a)(4),  303(aK5),  303(a)(8),  901(c), 
903,  904  and  1201  of  the  Social  Security 
Act  (SSA);  the  Balanced  Budget  Act  of 
1997  (BBA),  P.L.  105-33;  Sections 
3304(a)(3),  3304(a)(4)  and  3306(f)  of  the 
Federal  Unemployment  Tax  Act 
(FUTA);  29  CFR  Part  97;  OMB  Circular 
No.  A-87;  Part  IV,  Sections  3000-3040 
of  the  Employment  Security  Manual  (ES 
Manual];  UIPL  Nos.  5-90, 11-90  and 
12-91;  GAL  Nos.  4-83,  5-94  and  2-96; 
and  Section  HI,  Chapter  2  of  £T 
Handbook  No.  401. 

3.  Background.  The  Unemployment 
Insurance  Service  (UIS)  is  issuing 
"basic"  program  letters  for  certain 
program  areas  to  provide 
comprehensive  instructions  to  States  in 
a  single  document.  This  program  letter 
provides  guidance  to  States  in 
accounting  for  their  use  of  Reed  Act 
fimds  in  accordance  with  standards 
established  by  the  Secretary  of  Labor. 
This  directive  is  a  consolidation  of 
instructions  from  the  ES  Manual  and 
previous  UI  program  and  administration 
letters  related  to  Reed  Act  fimds  and 
now  supersedes  the  ES  Manual  sections 
referenced  above.  These  instructions 
may  later  be  included  as  a  part  of  a 
Handbook  issuance. 

4.  Action  Required.  SESA 
administrators  are  requested  to  provide 


these  instructions  to  the  appropriate 
staff. 

5.  Inquires.  Inquires  should  be 
directed  to  your  Regional  Office. 

6.  Rescission.  Part  W,  Sections  3000- 
3040  of  the  Employment  Security 
Manual. 

7.  Attachments. 

I.  The  Reed  Act  Provisions  of  Title  DC 
of  the  Social  Security  Act; 
n.  Draft  Language  for  State  Laws. 

Attachment  I — The  Reed  Act  Provisions 
of  Title  DC  of  the  Social  Security  Act 

A.  Introduction 

1.  Definition — Background.  The  term 
"Reed  Act"  refers  to  a  part  of  the 
Employment  Security  Financing  Act  of 
1954,  and  is  used  in  honor  of 
(Congressman  Daniel  A.  Reed  of  New 
York,  chairman  of  the  House  Ways  and 
Means  Committee  at  the  time.  This 
legislation  amended  Tides  IX  and  XII  of 
the  Social  Security  Act  (SSA)  and 
established  the  basic  structure  of  the 
Unemployment  Trust  Fund  (UTF).  The 
amendments  to  Tide  IX,  among  other 
things,  provided,  under  certain 
conditions,  for  the  transfer  of  excess 
funds  in  the  Employment  Security 
Administration  Account  (ESAA)  in  the 
UTF  to  the  individual  State  accounta  in 
die  UTF  (Section  903(a)(1),  SSA).  These 
transferred  funds  are  commonly  referred 
to  as  "Reed  Act"  fimds.  To  date,  only 
three  Reed  Act  distributions — in  1956, 
1957,  and  1958— totalling  $138  million, 
have  been  made  to  State  accounta. 

Under  the  SSA,  the  primary  purpose 
of  Reed  Act  funds  is  the  payment  of 
"cash  benefits  to  individuals  with 
respect  to  their  unemployment, 
exclusive  of  expenses  of 
administration"  (Section  903(c)(1), 
SSA).  However,  subject  to  conditions 
specified  in  Section  903(c)(2),  SSA,  a 
State  is  permitted,  at  ita  discretion,  to 
use  Reed  Act  funds  for  "the 
administration  of  its  unemployment 
compensation  law  and  public 
employment  offices".  (See  Part  E.  for 
exception  for  use  of  Reed  Act  amounta 
allocated  for  fiscal  years  2000,  2001,  and 
2002.) 

Tide  III,  SSA,  governs  the  use  of 
Federal  grant  funds  for  the 
administration  of  the  unemployment 
compensation  (UC)  programs  by  States. 
Section  302(a),  SSA,  addresses  the  uses 
of  UC  granted  funds  as  follows: 

The  Secretary  of  Labor  shall  from  time 
to  time  certify  to  the  Secretary  of  the 
Treasury  for  payment  to  each  State 
which  has  an  unemployment 
compensation  law  approved  by  the 
Secretary  of  Labor  under  the  Federal 
Unemployment  Tax  Act,  such  amounta 
as  the  Secretary  of  Labor  determines  to 
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be  necessary  for  the  proper  and  efficient 
administration  of  such  law  during  the 
fiscal  year  for  which  such  payment  is  to 
be  made. 

Section  303(a)(8).  SSA.  requires,  as  a 
condition  of  receiving  UC 
administi^tive  granta.  diat  State  laws 
include  provision  for:  the  expenditure 
of  all  moneys  received  pursuant  to 
section  302  of  Uiis  tide  solely  for  die 
purposes  and  in  the  amounta  found 
necessary  by  the  Secretary  of  Labor  for 
the  proper  and  efficient  administration 
of  such  State  law. 

Section  901(c)(1).  SSA.  audiorizes  to 
be  made  available  for  expenditure  out  of 
the  employment  security  administration 
account,  for  each  fiscal  year— 

(A)  such  amounta  *   *  *  as  the 
Congress  may  deem  appropriate  for  the 
purpose  of— 

(i)  assisting  the  States  in  the 
administration  of  their  unemployment 
compensation  laws  as  provided  in  tide 
ni  (including  administration  piusuant  to 
agreemente  under  any  Federal 
unemployment  compensation  law). 

(ii)  the  establishment  and 
maintenance  of  systems  of  public 
employment  offices  in  accordance  with 
die  Act  of  June  6,  1933,  as  amended  (29 
U.S.C,  sees.  49-49n). 

State  employment  security  agencies 
(SESAs)  include  both  UC  and  public 
employment  (ES)  offices  and,  to  die 
extent  that  they  operate  State  activities 
provided  for  only  under  tide  m,  SSA, 
and  the  Wagner-Peyser  Act,  will 
hereafter  be  called  the  "employment 
security  program".  Reed  Act  funds  may 
be  used  to  pay  the  administititive 
expenses  of  the  employment  security 
program.  (See  Part  E.  for  exception  for 
use  of  Reed  Act  amounta  allocated  for 
fiscal  years  2000,  2001,  and  2002.) 

Initially,  Reed  Act  funds  were 
available  for  administi:Btive  expenses  up 
to  5  years  bom  the  date  they  were  first 
credited  to  a  State's  account.  Through 
amendmenta,  the  time  period  for 
administrative  use  was  later  extended  to 
10,  15,  25,  and  35  years,  and  then 
eliminated  effective  October  1,  1991. 

2.  Relationship  to  Trust  Fund 
Operations.  Reed  Act  funds  become  a 
part  of  a  State's  unemployment  fund,  as 
defined  in  Section  3306(f)  of  die  Federal 
Unemployment  Tax  Act  (FUTA).  on  die 
date  they  are  tiansferred  to  die  State's 
account  in  die  UTF.  Such  ftinds  retain 
legal  status  as  a  part  of  the  State's 
unemployment  fund  and  must  be 
accounted  for  as  part  of  die  fund  until 
expended  for  unemployment 
compensation  or  administrative 
expenses  of  the  State's  employment 
security  program.  As  such.  Reed  Act 
funds  are  subject  to  the  "immediate 
deposit"  and  "limited  withdrawal" 


standards  (Sections  303(a)(4)  and  (5), 
SSA;  Sections  3304(a)(3)  and  (4),  FUTA) 
applicable  to  all  State  unemployment 
fund  money. 

B.  Mechanic*  of  a  Reed  Act  Distribution 

1.  Conditions  Necessary  for  Making 
Transfers.  Whenever  the  Secretary  of 
Labor  has  reason  to  believe  that 
conditions  which  are  necessary  for  a 
Reed  Act  transfer  wdl  occur  in  the  next 
fiscal  year,  the  Secretary,  after 
consultation  with  die  Secretary  of  the 
Treasury,  shall  report  to  Congress  with 
a  recommendation  for  appropriate 
action  (Section  902(c),  SSA).  Section 
903(a)(1)  provides  diat  a  transfer  of  Reed 
Act  funds  wUl  occur  if  die  following 
conditions  exist  in  die  Federal  accounta 
of  die  UTF  at  die  end  of  a  Federal  fiscal 
year  (that  is,  September  30): 

a.  The  balance  of  funds  in  the 
extended  unemployment  compensation 
account  (EUCA)  and  die  Federal 
unemployment  account  (FUA)  have 
reached  their  statutory  ceilings,  and  all 
general  revenue  advances  and  related 
interest  to  these  accounta  have  been 
repaid,  and 

D.  There  remains  in  the  employment 
security  administration  account  (ESAA) 
an  amount  in  excess  of  the  account's 
statutory  ceiling. 

The  excess  amount  in  the  ESAA  is 
then  transferred  to  State  accounta  in  the 
UTF  at  the  beginning  of  die  following 
Federal  fiscal  year,  as  explained  below. 

2.  Amounts  Transferred  to  State 
Accounts.  Each  State's  share  of  the 
amount  to  be  transferred  is  based  on  the 
proportion  of  wages  subject  to  FUTA 
attributable  to  the  State  during  the 
preceding  calendar  year  to  the  aggregate 
amount  of  wages  subject  to  FUTA 
during  the  same  year  for  all  States.  The 
exact  share  for  each  State  is  derived  by 
applying  ita  computed  ratio  or 
percentage  to  the  total  amount  to  be 
,ti-ansferred.  (See  Part  B.3.  for  exception 
for  calculating  State  shares  with  respect 
to  amounts  for  Federal  fiscal  years 
ending  in  1999,  2000,  and  2001.)  The 
Secretary  of  Labor  determines  the 
amount  of  each  State's  share  and 
certifies  it  to  the  Secretary  of  the 
Treasury.  (Section  903(a)(2).  SSA.) 

3.  Special  Distribution  with  Respect  to 
Federal  Fiscal  Years  1999,  2000.  and 
2001.  The  Balanced  Budget  Act  of  1997 
(BBA)  amended  Section  903  of  the  SSA 
to  cap  the  total  amount  of  Reed  Act 
transfers  made  with  respect  to  Federal 
Fiscal  years  ending  in  1999,  2000,  and 
2001  at  $100,000,000  per  year.  Each 
State's  share  of  the  amount  to  be 
transferred  will  be  based  on  the  ratio  of 
the  amount  of  "funds  to  be  allocated  to 
such  State  for  such  fiscal  year  pursuant 
to  the  base  allocation  formula  under 


tide  131",  SSA.  to  "die  total  amount  of 
funds  to  be  allocated  to  all  States  for 
such  fiscal  year  pursuant  to  die  base 
allocation  formula  under  Tide  HI." 
(Section  903(a)(3),  SSA.) 
4.  Limitations  on  Transfers. 
All  States  share  in  a  Reed  Act  transfer. 
However,  under  Section  903(b),  SSA, 
die  total  amount  of  a  State's  share  may 
not  be  credited  to  ita  UTF  account  in  the 
following  two  instances: 

a.  The  Secretary  of  Labor  finds  that  on 
October  1  of  die  year  in  question,  a  State 
is  not  eligible  for  certification  under 
Section  303,  SSA.  or  die  law  of  die  State 
is  not  approvable  under  Section  3304 
FUTA. 

In  dus  instance,  the  State's  share  of 
Reed  Act  funds  is  credited  to  the  FUA 
and  held  in  reserve.  If  die  Secretary  of 
Labor  certifies  diat  die  State  is  eligible 
for  certification  under  Section  303,  SSA, 
and/or  that  ita  law  is  approvable  under 
Section  3304,  FUTA.  before  die  end  of 
die  fiscal  year,  die  State's  Reed  Act 
share  is  then  transferred  to  ita  account 
However,  such  delayed  credite, 
although  designated  for  die  State,  earn 
interest  for  die  State  only  from  die  date 
credited,  because  they  are  not  a  part  of 
the  State's  individual  account  until 
credited.  If  certification  and/or  approval 
is  not  received  before  die  end  of  the 
fiscal  year,  die  amount  diat  would  have 
been  ti^nsferred  to  the  State's  accoimt 
remains  in  the  FUA  wad  becomes 
unrestricted  as  to  ite  use  as  a  part  of  that 
account. 

b.  On  October  1,  a  State  has  an 
outetanding  balance  of  advances  under 
Tide  XU.  SSA.  (See  Part  C.2.) 

The  State's  Reed  Act  share  is  reduced 
(but  not  below  zero)  by  the  balance  of 
unpaid  Title  XII  advances.  The  amount 
of  the  reduction  is  transferred  to  or 
retained  in  the  FUA  and  serves  to 
reduce  the  State's  balance  of 
outatanding  advances.  If  the  State's 
Reed  Act  share  has  not  been  reduced  to 
zero,  die  remaining  amount  is  credited 
to  ite  UTF  account. 

C.  Use  of  Reed  Act  Funds  for  UC  Benefit 
Payments 

1.  L^se  under  Normal  Circumstances. 
Section  903(c)(1).  SSA,  imposes  no 
requiremente  on  a  State's  use  of  Reed 
Act  funds  for  benefit  paymenta.  For  this 
purpose,  funds  are  withdrawn  fixira  the 
State's  UTF  account  as  are  any  other 
funds  in  the  account.  Logically,  a  State 
would  first  expend  other  available  funds 
for  benefits  in  order  to  preserve  ita  Reed 
Act  balance,  which  can  be  used  for 
either  benefita  or,  under  specified 
conditions,  administrative  expenses. 
Therefore,  the  Department  of  Labor 
(DOL)  assumes  that  as  long  as  the 
balance  of  funds  in  a  State's  UTF 
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account  exceeds  its  unexpended  balance 
of  Reed  Act  allocations,  the  total  unused 
Reed  Act  balance  remains  within  the 
account.  (See  Part  E.  for  exceptions  for 
use  of  amounts  allocated  for  fiscal  years 
2000.  2001,  and  2002.) 

2.  Use  upon  Obtaining  a  Title  Xn 
Advance.  Section  1201.  SSA.  provides  a 
system  of  "Title  XII"  advances  to  States 
with  temporarily  depleted 
unemployment  compensation  reserves. 
One  of  the  requirements  for  a  State  to 
qualify  for  an  advance  is  that  the 
amount  of  the  advance  be  determined 
by  considering  all  other  amounts 
available  in  the  State's  unemployment 
fund  for  benefit  payment.  (Section 
1201(a)(3)(B),  SSA.)  This  includes,  as 
explained  below,  unobligated  Reed  Act 
funds.  Therefore,  upon  obtaining  a  Title 
xn  advance,  a  State's  unexpended  Reed 
Act  funds  become  subject  to 
expenditure  for  benefits  without  regard 
to  whether  they  have  been  appropriated 
or,  except  as  provided  below,  obligated 
for  an  administrative  expense.  (See  Part 
E.  for  exceptions  for  use  of  amounts 
transferred  with  respect  to  Federal  fiscal 
years  1999,  2000,  and  2001.) 

3.  Procedures  to  Set  Aside  Obligated 
Amounts  Amounts  validly  obligated, 
under  appropriations  made  consistently 
with  the  Reed  Act.  are  considered  to  be 
unavailable  for  any  other  purpose, 
including  the  payment  of  benefits  u{>on 
obtaining  a  Title  XII  advance.  To  assure 
availability  for  expenditure  when 
obligations  mature.  Reed  Act  funds, 
which  are  properly  obligated  for  an 
administrative  expense  prior  to 
obtaining  an  advance,  may  be  made 
unavailable  for  benefit  payment  i/the 
State  elects  to  set  aside  such  amounts  in 
a  UTF  Reed  Act  "sub-account".  This  set 
aside  provision  does  not  apply  to 
appropriated  funds  prior  to  actual 
obligation,  because  an  appropriation 
specifies  only  the  purpose  for  which 
funds  may  be  expended  and  does  not 
create  transactions  which  require  a 
payment  of  money.  Funds  residing  in  a 
Reed  Act  sub-account  are  not 
considered  available  for  benefits  and  are 
not  taken  into  account  by  DOL  or 
Treasury  for  TiUe  XII  purposes,  if 
properly  set  aside  in  such  a  sub- 
account. The  procedures  to  set  aside 
obligated  amounts  are  as  follows: 

a.  To  establish  an  initial  credit  to  a 
sub-account  a  State  must: 

1.  Review  each  current  Reed  Act 
obligation  under  which  there  is  an 
unexpended  balance  and  validate  the: 
— Date  of  enactment  of  the  enabling 

appropriation  (see  pari  D.I.), 
— Date  and  amount  of  each  obligation 

(see  part  D.2.).  and 
— Unexpended  balance  of  each 

obligation  amount: 


2.  Prepare  A  letter  certifying  the 
amount  of  unexpended  Reed  Act 
obligations  as  of  the  end  of  the  month 
being  used  to  establish  the  initial  credit. 
This  amount  must  agree  with 
transactions  reported  on  Form  ETA 
8403.  Summary  of  Financial 
Transactions— Title  IX  Funds  ("Reed 
Act"  h4oney)  submitted  for  the  same 
month.  (The  total  of  column  ni(b)  less 
the  total  of  colimm  IV(a)  must  equal  the 
amount  of  unexpended  obligations.)  As 
documentation,  attach  a  summary  sheet 
identifying  each  appropriation  under 
which  there  is  an  unexpended 
obligation  amount.  For  each 
appropriation,  indicate  the  ptirpose, 
dollar  amount,  enactment  date, 
legislative  bill  number,  and  the  current 
total  dollar  amount  obligated. 

The  letter  and  attachment  should  be 
addressed  to:  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration,  Attention:  TEUFA.  200 
Constitution  Avenue,  N.W.,  Rm  C-4512, 
Washington.  D.C  20210. 

DOL  will  then  certify  the  same  to  U.S. 
Treasury,  subject  to  review  of  the  State's 
documentation. 

b.  To  provide  for  on-going 
maintenance  of  the  sub-account,  a  State 
must: 

1.  Certify  to  DOL  by  letter  on  a 
monthly  basis  all  new  obligation 
amounts  and  all  deobligated  amoiuits. 
The  letter  must  specify  the  effective  date 
of  each  obligation  or  deobligation  and 
identify  the  corresponding 
appropriation(s)  and/or  related 
obiigation(s)  by  amount  and  effective 
date.  The  letter  must  be  received  by  the 
tenth  business  day  of  the  month 
following  the  month  in  which  the 
transaction  occurred  and  be 
accompanied  by  a  Form  ETA  8403  for 
the  appropriate  month: 

2.  Vymen  requisitioning  funds  from  the 
State's  UTF  accoimt,  specifically 
identify  withdrawal  amounts  requested  * 
from  the  Reed  Act  sub-account; 

3.  Include  all  Reed  Act  sub-account 
transactions  on  Form  ETA  8403  for  the 
month  in  which  the  transaction(s) 
occur;  and 

4.  Include  all  Reed  Act  redeposits  and 
withdrawals  on  each  month's  written 
confirmation  letter  to  Treasury  of  UTF 
account  activities. 

As  new  obligations  are  made  or  as 
obligations  are  cancelled,  the  amounts 
obligated  or  deobligated  will  be  certified 
in  a  similar  manner  and  credited  or 
deducted  firom  the  State's  Reed  Act  sub- 
account. Withdrawals  to  pay  Reed  Act 
obligations,  as  specified  by  State 
requisitions,  will  be  charged  against  the 
Reed  Act  sub-account. 

4.  Restoration  of  Funds  Used  for 
Benefits.  Each  expenditure  of  Reed  Act 


funds,  whether  for  benefits  or 
administrative  costs,  reduces  the 
amount  available  for  appropriation  in 
accordance  with  Section  903(c)(2).  SSA- 
Under  certain  conditions  described  in 
Section  903(c)(3),  SSA,  funds  used  to 
pay  benefits  may  be  restored  to 
availabilify  for  administrative  purposes: 

•  The  Governor  of  a  State  must 
submit  a  request  for  restoration  of  such 
funds  to  the  Secretary  of  Labor, 

•  Funds  to  be  restored  must  have 
been  used  for  benefits, 

•  The  amount  to  be  restored  does  not 
exceed  the  balance  in  the  State's  UTF 
account,  and 

•  The  State's  unemployment  fund 
must  be  free  of  outstanding  Title  XII 
advances  when  the  request  is  made. 

a.  Determining  amount  to  be  restored. 
States  which  used  TiUe  XII  advances  , 
must  determine  the  amount  of  Reed  Act 
funds  used  for  benefits.  A  "pre- 
approved"  amoimt  of  a  Tide  XII 
advance  is  designated  for  a  State  for  a 
specific  month.  However,  other  than  the 
amoiuit  set  aside  in  a  Reed  Act  sub- 
account, U.S.  Treasury  procedures  take 
into  account  a  State's  entire  UTF 
account  balance  (including  Reed  Act 
funds  which  have  not  been  set  aside  in 
a  Reed  Act  sub-account),  which  must  be 
reduced  to  zero  prior  to  calcidating  the 
actual  amount  of  an  advance  and 
transferring  it  to  the  State. 

•  The  balance  of  Reed  Act  funds  (not 
set  aside  in  a  Reed  Act  sub-accotmt)  in 
the  State's  account  on  the  date  in  the 
first  month  any  portion  of  a  TiUe  XII 
advance  was  actually  used  is  the 
amount  of  Reed  Act  funds  used  for 
benefits  and  eligible  for  restoration. 

•  If,  after  an  initial  advance  and  the 
resulting  expenditure  of  Reed  Act  funds 
for  benefits,  funds  are  recovered  through 
amortization  (see  Part  F.  )  and  deposited 
in  a  State  unemployment  fund  in  any 
subsequent  month  as  Reed  Act 
redeposits.  then  such  redeposited 
amounts  are  also  considered  to  have 
been  used  for  benefits  if  the  State  uses 
any  portion  of  a  Tide  XH  advance 
during  that  month.  However,  if  the  State 
does  not  use  any  portion  of  a 
subsequent  advance  in  a  month  in 
which  a  redeposit  is  made,  the 
redeposited  amount  remains  in  the 
State's  account  as  Reed  Act  funds  but 
must  be  used  only  to  pay  benefits  while 
there  is  an  outstanding  balance  of 
advances. 

Example:  On  February  1. 1997.  a  State  has 
a  $500,000  balance  of  Reed  Act  money  in  its 
account  in  the  UTF.  none  of  which  has  been 
set  aside  in  a  Reed  Act  sub-account.  A  Title 
XII  advance  in  the  amount  of  S5.000,000  has 
been  approved  for  use  by  the  State  during 
February.  On  February  9,  the  balance  in  the 
Sute's  account  is  $700,000  and  the  State 
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requests  a  withdrawal  of  $2,000,000.  To 
transfer  the  State's  requisition  of  $2,000,000. 
the  U.S.  Treasury  first  deducts  the  remaining 
$700,000  from  the  State's  account  (which 
mcludes  the  $500,000  Reed  Act  balance), 
thereby  reducing  the  State's  account  balance 
to  zero;  it  then  adds  to  the  account 
$1,300,000  from  the  $5,000,000  Title  XII 
advance  for  February,  which  it  transfers  to 
the  State  along  with  the  original  $700,000  At 
this  time,  the  $500,000  in  Reed  Act  money 
IS  deemed  to  have  been  used  for  benefits 
Dunng  March  and  April,  the  State  redeposits 
$100,000  to  iU  UTF  account  received  as 
amortization  payments  on  a  Reed  Act 
financed  building.  This  money  is  available 
for  obligaUon  for  administrative  expenses 
after  the  State  repays  all  advances,  because 
under  Section  903(c)(2).  SSA.  Reed  Act  funds 
may  not  be  obligated  while  there  is  a 
outstanding  balance  of  Title  XD  advances.  If 
the  State  does  not  borrow  again  and  repays 
all  ouutanding  Title  XII  advances,  the 
Governor  may  request  restoration  of  the 
$500,000  used  for  benefits  in  February  1997. 
If  the  State  borrows  again  in  April,  the 
$100,000  would  also  be  used  for  benefiu. 
Therefore,  after  all  advances  are  repaid,  the 
Governor  may  request  restoration  of  the 
$500,000  used  for  benefits  in  February  1997 
and  the  $100,000  used  for  benefits  in  AprU 
1997.  '^ 
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b.  Procedures  for  restoration  of  funds 
States  desiring  restoration  of  Reed  Act 
funds  must  prepare  tmd  submit: 

•  Form  ET.\  8403,  indicating  when 
funds  were  used  for  benefits  by  showing 
dates  (month,  year)  in  column  I  and  the 
appropriate  amounts  as  negative  figures 
in  column  II  of  the  report;  and 

•  A  letter  from  the  Governor  of  the 
State  to  die  Secretary  of  Labor  (1)  stating 
that  the  State's  unemployment  fund  is 
free  of  Tide  XII  obligations  and  contains 
frinds  at  least  equal  to  the  amount  to  be 
restored,  and  (2)  specifying  amounts  to 
be  restored  pursuant  to  Section 
903(c)(3).  SSA. 

If  die  Secretary  of  Labor  determines 
that: 

•  Amounts  requested  for  restoration: 
(1)  were  used  to  pay  benefits  and  (2)  do 
not  exceed  the  amount  in  the  State's 
UTF  account,  and 

•  All  TiUe  xn  advances  were  repaid 
as  of  the  request  date; 
then  the  Secretary  will  notify  the 
Governor  that  the  restoration  is 
approved.  Restoration  shall  be  effective 
on  Uie  first  day  of  the  monUi  following 
the  date  of  the  Secretary's  notice. 

D.  Use  of  Reed  act  funds  for 
Administrative  Purposes 

1.  Legal  Requirements.  Reed  Act 
funds  may  be  used  for  administrative 
expenses  of  the  employment  security 
program  only  if  a  State  adheres  to  Uie 
requirements  specified  in  Section 
903(c)(2),  SSA.  (See  Part  E.  for 
exception  for  use  of  amounts  allocated 
for  fiscal  years  2000,  2001.  and  2002.) 


The  State  legislative  body  must 
auUiorize  die  use  of  Reed  Act  money  by 
specific  appropriation.  The 
appropriation  law:  (1)  Must  specify  die 
purpose  and  die  amount  of  Uie 
appropriation,  (2)  may  not  auUiorize 
obligation  of  funds  after  die  close  of  Uie 
two-year  period  which  began  on  die 
date  of  enactment  of  the  law,  and  (3) 
must  limit  the  amounts  which  may  be 
obligated  to  the  balance  of  unobligated 
Reed  Act  funds  in  the  State's 
unemployment  fiind.  Fund»must  be 
withdrawn  from  the  State's 
unemployment  fund  and  expended  after 
the  date  of  enactment  and  must  be 
accounted  for  in  accordance  with 
standards  established  by  Uie  Secretary 
of  Ubor.  (See  Attachment  U.  Draft 
Language  for  State  Laws  in 
appropriating  Reed  Act  funds  for 
administrative  purposes.) 
2.  Guidelines  for  Use. 
a.  Specificity  and  Limitation 
Requirements  of  an  Appropriation  Act. 
A  State  appropriation  act  authorizing 
die  use  of  Reed  Act  funds  must  (1)  limit 
the  use  of  funds  appropriated 
exclusively  to  administiHtive  expenses 
of  the  employment  security  program 
and  (2)  specify  die  purpose  for  which 
the  funds  are  appropriated  and  the 
amount  appropriated  for  each  purpose. 
For  example,  the  purpose  of  an 
appropriation  law  might  be:  "To 
conduct  a  special,  statewide,  intensive 
audit  of  employer  payrolls  in  Uie 
construction  industry". 

When  a  State  agency  is  administering 
other  programs  m  addition  to  the 
employment  security  program  (e.g..  a 
disability  insurance  program),  no  part  of 
the  expenses  of  administering  the  oUier 
programs  may  be  paid  wiUi  Reed  Act 
funds.  When  funds  are  appropriated  for 
a  purpose  for  which  oidy  a  part  is 
related  to  employment  security,  the 
appropriation  law  must  specify  Uie 
employment  security  share  and  the 
amount  of  Reed  Act  funds  to  be  used. 
Although  an  appropriation  of  Reed 
Act  funds  may  exceed  Uie  balance  of 
available  Reed  Act  funds  at  Uie  time  of 
Uie  appropriation  (see  part  D.2.C.).  Uie 
appropriation  law  must  specify  that  the 
amount  which  may  be  obligated  at  any 
time  may  not  exceed  Uie  balance  of 
Reed  Act  funds  available  at  the  time  of 
obligaUon  in  Uie  State's  unemployment 
fund. 

b.  Two-  Year  Limit  for  Obligating 
Funds.  The  two-year  time  limit  imposed 
by  Section  903(c)(2)(B),  SSA,  wiUiin 
which  Reed  Act  funds  appropriated  by 
State  law  must  be  obligated  b^ins  on 
the  date  of  enactment  of  the 
appropriation  law,  not  the  date  as  of 
which  funds  were  transferred  to  Uie 
State's  UTF  account.  The  appropriation 


law  must  be  worded  so  that  it  is  clear 
that  funds  appropriated  are  not 
available  for  obligation  after  die  two- 
year  period.  The  term,  "date  of 
enactment",  as  used  in  Section  903(c) 
(2),  SSA,  means  the  date  on  which  an 
act  passed  by  Uie  State  legislature 
becomes  law.  The  determination  of  die 
date  when  such  an  act  becomes  law  is 
a  question  for  the  appropriate  State 
authority.  In  some  instances.  State 
courts  have  held  Uiat  die  effective  date 
of  an  act  is  the  date  of  enactinent. 
However,  die  substitiition  of  "effective 
date"  for  the  term  "date  of  enactment" 
in  Reed  Act  legislation  should  be 
avoided,  since  an  interpretation  of  State 
law  will  be  required  to  determine 
whedier  Uie  appropriation  law  meets 
the  requirements  of  Section  903(c)(2)(B), 
SSA,  if  "effective  date"  is  used.  The 
general  rule  is  that  the  date  of 
enactinent  is  die  date  on  which  die  act 
is  approved  by  die  Governor  of  Uie 
State.  Money  is  "obligated"  and  an 
"obligation  "  is  created  when  an  order  is 
placed,  a  contract  is  awarded,  or  other 
transactions  are  entered  into  which 
require  a  current  or  future  payment  of 
money.  The  use  of  die  term  "obligate'* 
instead  of  "expenditure"  in  Reed  Act 
appropriations  is  recommended  for 
consistency  with  Section  903(c)(2)(B). 
The  use  of  such  terminology  also  allows 
greater  flexibility  in  handling  Reed  Act 
funds;  money  obligated  before  Uie 
expiration  of  the  two-year  limit  may  be 
expended  any  time  afterward. 

c.  Appropriation  in  Anticipation  of 
Future  Reed  Act  Availability.  A  State 
legislature  is  not  prohibited  fi^m 
appropriating  Reed  Act  funds  in 
anticipation  of  a  future  availability  of 
Reed  Act  funds.  However,  such  funds 
may  not  be  obligated  prior  to  becoming 
available  even  Uiough  they  have  been 
properiy  appropriated  by  act,  the 
enactment  date  of  which  precedes  the 
date  of  funds  becoming  available. 

d.  ETA  Administrative  Requirements 
Not  Applicable.  AlUiough  Reed  Act 
funds  may  be  used  for  an  administivtive 
expense  of  the  employment  security 
program.  Section  903(c)(2),  SSA,  does 
not,  as  do  Sections  303(a)  and  303(a)(8), 
SSA,  require  Uiat  Uie  expenditure  be  for 
a  purpose  or  in  an  amount  found 
necessary  for  proper  and  efficient 
administration  by  the  Secretary  of 
Labor.  Further,  since  Reed  Act  funds  are 
not  granted  funds,  the  administrative 
requirements  related  to  the  use  of  grant 
funds  at  29  Code  of  Federal  Regidations 
(CFR)  Part  97  and  OMB  Circular  No.  A- 
87  (60  Federal  Register  26484  (May  17, 
1995))  wiUi  respect  to  Uie  expendihire' 
of  Wagner-Peyser  Act  and  Tide  01  funds 
(granted  funds)  are  not  applicable,  to  the 
expenditure  of  Reed  Act  funds. 
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Nevertheless.  Reed  Act  funds  must  be 
expended  consistent  with  Sections 
903(c)  (1)  and  (2).  SSA.  Further,  where 
Wagner-Peyser  and  granted  funds  are  to 
be  used  to  reimburse  Reed  Act 
expenditures  for  certain  permissible 
purposes,  EXDL  prior  approval  may  be 
required  for  such  use  of  granted  funds. 
(See  part  F.) 

e.  Restrictions  on  Withdmwal  of 
Funds.  Reed  Act  funds  may  not  be 
withdrawn  from  a  State's 
unemployment  fund  for  administrative 
expenses,  and  expenses  may  not  be 
incurred  until  after  the  enactment  date 
of  the  appropriation  law.  In  addition. 
funds  may  not  be  withdrawn  prior  to 
obligation.  The  withdrawal  of  Reed  Act 
funds  must  adhere  to  the  U.S.  Treasury- 
State  Agreement  under  the  Cash 
Management  Improvement  Act  of  1990 
(CMIA). 

Funds  may  be  withdrawn  only  in 
amounts  necessary  to  pay  mature 
obligations.  (Section  303(a)(5),  SSA; 
Section  3304(a)(4).  FUTA.)  An 
obligation  is  mature  when  payment  is 
due  either  by  reimbursement  of 
expenses  or  contractual  agreement  for 
advance  payments.  Reed  Act  funds 
withdrawn  may  be  mingled  with  other 
administrative  funds  (granted  funds)  if 
separate  bock  accounts  are  maintained 
by  the  State  agency  to  identify  the 
balance  of  Reed  Act  funds  at  all  times. 

3.  Use  of  Reed  Act  Interest  Credits. 
Since  Section  903(c)(2)(D),  SSA,  limits 
the  amount  which  may  be  obligated  for 
administration  to  amounts  transferred  to 
the  State's  account,  interest  credits 
attributable  to  the  amount  of  Reed  Act 
funds  in  the  State's  UTF  account  may 
not  be  appropriated,  obligated. 
expended,  or  disbursed  for 
administrative  purposes. 

4.  Investment  of  Reed  Act  Funds  Not 
Permissible.  Except  as  provided  under 
the  CMIA.  investment  is  not  one  of  the 
purposes  for  which  money  withdrawn 
from  a  State  unemployment  fund  may 
be  used.  Since  Reed  Act  funds  are  a  part 
of  the  State's  unemployment  fund,  a 
State  law  which  permits  investment  of 
such  funds  is  inconsistent  with  Section 
303(a)(5).  SSA.  and  Section  3304(a)(4)  of 
FUTA.  It  was  the  intent  of  Congress,  as 
indicated  by  Section  904.  SSA,  that 
money  in  the  UTF  may  be  invested  only 
by  the  Secretary  of  Treasury.  This  intent 
is  efliectuated  only  by  assuring  that  Reed 
Act  moneys  remain  in  the  UTF. 

E.  Use  of  Reed  Act  Funds  Allocated  for 
Fiscal  Yean  2000,  2001,  and  2002 

The  BBA  of  1997  amended  paragraph 
(2)  of  Section  903(c)  of  the  SSA,  by 
adding  the  following  sentence:  "Any 
amount  allocated  to  a  State  under  this 
section  for  fiscal  year  2000.  2001,  or 


2002  may  be  used  by  such  State  only  to 
pay  expenses  incurred  by  it  for  the 
administration  of  its  unemployment 
compensation  law,  and  may  be  so  used 
by  it  without  regard  to  any  of  the 
conditions  prescribed  in  any  of  the 
preceding  provisions  of  this  paragraph." 

Unlike  previous  Reed  Act  transfers. 
States  are  prohibited  from  using  Reed 
Act  funds  allocated  for  these  three  years 
for  the  payment  of  UC  benefits  or  the 
administration  of  State  public 
employment  offices.  However,  States 
may,  among  other  uses,  use  these  Reed 
Act  funds  for  purchasing  real  property 
for  UC  purposes  and  may  amortize  these 
purchases  against  UC  grant  funds.  (See 
Parts  G.  and  H)  Additionally,  the 
restrictions  applicable  to  Reed  Act 
funds  in  section  903(c)(2).  SSA.  are  not 
applicable  to  amounts  allocated  for 
fiscal  years  2000,  2001.  and  2002.  This 
means  that  the  amounts  transferred  to 
States  for  these  three  years  may  be  used 
without  obtaining  an  appropriation  from 
the  State's  legislative  body,  as  discussed 
in  Parts  D.l.  and  D.2..  above.  States 
must  amend  their  UC  laws  to  prohibit 
the  use  of  Reed  Act  funds  allocated  for 
fiscal  years  2000.  2001.  and  2002  for  the 
payment  of  UC  benefits  and  may  further 
amend  their  UC  laws  to  authorize  the 
use  of  such  funds  for  UC  administrative 
purposes  without  a  specific 
appropriation  frt>m  their  State 
legislatures.  (See  Attachment  II.  Draft 
Language  for  State  Laws. ) 

F.  Use  of  Reed  Act  Funds  for  Voter 
Registration  Activities 

Under  the  National  Voter  Registration 
Act  (NVRA)  of  1993.  States  are 
permitted  to  designate  State  UC  and  ES 
offices  as  voter  registration  agencies. 
Reed  Act  funds  may  be  used  to  pay  for 
the  administration  of  a  State's  UC  law 
and  public  employment  office.  Since. 
under  the  SSA.  voter  registration 
activities  are  not  necessary  for  the 
administration  of  the  State's  UC  law. 
Reed  Act  funds  may  not  be  used  for 
those  activities.  However,  since  Section 
7(a)(3)(B)  of  the  Wagner-Peyser  Act 
authorizes  SESAs  to  use  ES  grant 
monies  for  "developing  linkages 
between  services  funded  under  this  Act 
and  related  Federal  or  State  legislation", 
if  an  ES  office  is  designated  as  a  voter 
registration  agency  under  the  NVRA. 
then  voter  registration  activities  of  that 
ES  office  are  legitimate  ES 
administrative  expenses  chargeable  to 
ES  grants.  Therefore.  Reed  Act  funds 
may  be  used  to  pay  for  these  voter 
registration  activities. 

Note:  As  illustrated  in  F.,  the  use  of  Reed 
Act  funds  for  SESA  administrative  expenses 
is  permissible  for  purposes  other  than  those 
specifically  mentioned  in  this  discussion. 


G.  Use  of  Reed  Act  Funds  to  Acquire 
Real  Property 

1.  Acquisition  of  Real  Property 
Deemed  an  Expense  of  Administration. 
Reed  Act  funds  may  be  used  to  acquire 
land  and  to  purchase  or  construct  a 
building  for  use  and  occupancy  by  the 
State  employment  security  agency 
consistent  with  Section  903(c)(2).  SSA. 
This  is  an  expense  of  employment 
security  administration.  The  following 
are  special  conditions  applicable  to  this 
use  of  Reed  Act  funds: 

a.  Space.  Since  Reed  Act  funds  may 
be  used  only  for  employment  security 
purposes,  such  funds  may  be  used  to 
pay  only  for  that  part  of  the  land  and 
building  space  costs  which  are  directly 
related  to  employment  security 
purposes,  e.g.,  that  part  of  the  cost  of  a 
building  as  is  represented  by  the 
proportion  of  the  total  space  occupied 
and  used  by  the  employment  sectuity 
agency  for  employment  security 
purposes,  including  the  cost  of  agency 
functions  and  other  agency  programs 
and  activities  which  jointly  benefit 
Wagner- Peyser  Act  and  unemployment 
compensation  programs. 

Reed  Act  funds  may  not  be  used  to 
pay  for  more  land  or  building  space 
than  is  needed  for  employment  security 
purposes.  However,  funds  may  be  used 
to  purchase  or  construct  a  building  large 
enough  to  provide  space  for  futtira 
expansion  that  reasonably  can  be 
anticipated  at  the  time  of  purchase  or 
construction. 

b.  Rental  of  Space.  Extra  space  which 
is  available  through  the  purchase  or 
construction  of  a  building  large  enough 
for  reasonable  expansion  purposes  may 
be  leased  until  the  time  it  is  required  for 
agency  use.  Income  from  the  lease  may 
be  deposited  in  the  State's  UTF  account 
but  may  not  be  credited  as  Reed  Act 
funds.  Income  from  a  lease  may  not  be 
credited  as  Reed  Act  funds  because  only 
amounts  transferred  to  the  State's 
account  under  Section  903(a)(1),  SSA. 
have  "Reed  Act"  status.  If  the  cost  of  the 
space  is  being  amortized  with  grant 
funds,  the  income  from  the  lease  must 
be  prorated  between  the  State's  UTF 
account  and  use  to  reduce  the  State's 
grant  costs,  in  accordance  with  29  CFR  _ . 
97.25,  and  the  annual  grant  agreement. 

2.  Disposition  of  Real  Property  and 
Subsequent  Use  of  Proceeds.  Real 
property  acquired  with  Reed  Act  funds, 
which  has  not  been  amortized  with 
grant  funds  (see  part  F.).  may  be  sold  or 
otherwise  disposed  of  without  obtaining 
DOL  approval  or  disposition 
instrucdons.  When  unamortized  real 
property  is  no  longer  needed  for  its 
originally  authorized  employment 
security  purpose.  States  are  expected  to 
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use  good  business  judgment  in 
disposing  of  such  property.  Proceeds 
fitjm  such  disposal  must  be  returned  to 
the  State's  UTF  account.  The  proceeds 
will  be  credited  as  Reed  Act  fimds  up 
to  the  amount  of  the  original 
expenditure,  because  only  amounts 
transferred  to  the  State's  account  under 
Section  903(a)(1).  SSA,  have  Reed  Act 
status. 

When  real  property  acquired  with 
Reed  Act  funds  and  wholly  or  partially 

Share  of  Each  Fund  Source  Based  on  Adjusted  ContribuUons  to  Cost: 
Other  Funds  ($2,000,000  less  $1,000,000)  .. 

DOL  Grant  Funds  (70%  x  $1,000,000)  . .     " "" 

Reed  Act  Funds  ($1,000,000  less  $700,000)  ZZZZZZZZZl 

Total  Cost ^ 

Equity  in  Property  by  Fund  Source: 

Other  Funds  equity  (50%  x  $6,000,000) 

DOL  equity  (35%  x  $6,000,000)  .....         " ""- 

Reed  Act  equity  (15%  x  $6,000,000)  ...ZZZZZ'ZZ 
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amortized  with  grant  ftinds  is  no  longer 
needed  for  its  originally  authorized 
employment  security  purposes,  it  must 
be  sold,  exchanged  for  replacement 
property,  or  otherwise  disposed  of  as 
directed  by  DOL  disposition         -» 
instructions  (29  CFR  Part  97.31(c)). 
Example  A  illustrates  the  sale  of  real 
property  which  was  purchased  with 
both  non-Federal  funds  and  Reed  Act 
fiinds,  with  a  portion  of  the  Reed  Act 


funds  have  been  amortized  wth  DOL 
grant  funds. 

Exampk  A:  Thirty-five  years  ago,  $1 
million  of  Reed  Act  funds  and  $1  million  of 
other  non-Federal  funds  were  used  to  acquire 
real  property  at  the  cost  of  $2  million  for 
employment  security  purposes.  Over  the 
years,  seventy  percent  (70%)  of  the  Reed  Act 
hinds  were  amortized  with  DOL  grant  funds. 
Today,  the  real  property  is  being  sold  for  $6 
million.  The  distribution  of  the  respectiv« 
equiUes  is  based  on  the  following 
computations. 


$1,000,000 
700.000 
300.000 

2.000,000 


50% 
35% 
15% 


Total  Sale  Proceeds 
(29  CFR  97.31(c)(2).) 


100% 

$3,000,000 

2.100.000 

900.000 

6.000,000 


f'iS.^L'^f.'^'STl™  ?l^.^f S?'!.'?"'.T"»?  -f'»^ '"  •>■»  pn-p^^y 


may  use  proceeds  from  the  sale  of  real 


.  replacement  property.  In  a  repla^ment^Tsaction  It  is  not  ne^sT^^o'l^r  "  ^^'^  *°  '^'^  ^""^  ?"«»  °' 
funds  to  obtain  the  replacement  property  if  the  use  of  such  fi,nH«!^^^  ■  ^  *°°^"  appropriation  of  Reed  Act 
authorizing  the  acquisition  of  th4  di^^  proi^anjt  ^.^.^^W  ^"^  f  "^f^"^  *°  ^«  °^8inal  appropriation 
Reed  Act  appropriations,  the  State  is^^  fi^nT^itt?  of  ifS  Uw"°<:  >,^S!^  ^'^  ^  "^^  interpretation  of  Sute 
obligation  of  Reed  Act  fimds.  If  the  properTbSg  repla«Sl  TlaZ  ™^  .r^r^""  .""^  '^°'  "«"'»  ^  «  °«^ 
proceeds  received  or  equivalent  cash  shJlllKi(SrLi5^pS2b  ^  ^placement,  the  excess  cash 

•Bal  pro'SrtJ^m'iLf  iSTeSal^l/t  "1^!^^  L'^e Ita^s^aS^f "mV^^."?."  *«  "^^  °^  °^-  ^^P°«^«-  ^f 
3304(a)(3).  FUTA).  Similarly.  aJy  portirorUie  r2^  A^prtSTL^  ^'-^--  -^"^^^^^  '°''"^^'^'  ^^^'  "^^  ^^°^ 
property  must  be  immediately  dL^it^  .„  »h»  c^.  t^"^.®®***.™ 


immediately  deposited  in  the  State's  I  rfF»V;Tr»«  aisposmon  tnat  is  not  used  for  replacement 
cost  of  the  property  may  be.U^  t  le^lt!^l' L:^,TZ,''Z''Z6:'t^^r  T—""'-  '^'''  "'^ 
m  Section  903(a)(1).  SSA.  haye~"^e^"  Act'-llluTr'^'Z:^^!  ^f^y^T"."^^  transferred  to  a  State  as  provided 


estate  transactions  may  not  be  credited  ^"r^ aJ'I^HaI  ^^^^  ^"j*  ^'^-  ^=«™i^  «'  Profit  resulting  from  real 
in  Section  903(a)(1).  SSA.  have  ^S^  Act"ll^t^    '^t.^T  °f^  T""^"^  transferred  to  a  Stated  provided 

payment  of  unemployment  benefits  o??th«exrinSL^^^  ^  .^Zi  '""^^  ^  ^^o^  the 

deposit  the  applicable  proceeds  into  the  U^3y  te^use  f^  Xe  s«^^„^'  mthdrawal  standard.  Failure  to  immediately 
proceedings  and  to  assess  interest  on  the^ouS  m^tSll?/  p       ^  n  ^,''°' ^°  "^"^^^^  ™°f°^^ 
Reed  Act  share  of  sales  proceedsTa^Se  A  o^^^^^-  Example  B  illustrates  the  proper  distribution  of  the 

Example  B:  . 

°'"^^°°  of  Reed  Act  Share  of  Sales  Proceeds: 
Reed  Act  contribution  to  acquisition  cost 
Less:  Adjusted  grant  funds  contribution  to  (aiiiirtb^tion  oO  iii^iiiitiM 

Adjusted  Reed  Act  Contribution  


Reed  Act  equity  in  sales  proceeds  

Less:  Adjusted  Reed  Act  contribution  (ii^itc^toUTTMl^^  " 

'isr:rth"ie'^^\s£Kt3')  '^i.^::^^^!::!.^'^'''^'"''  -"p«-«-  -^  other  e^^I^Z 


$1,000,000 
700.000 

300.000 

900.000 
300.000 


600.000 


H.  Reimbursement  of  Reed  Act 
Expenditures  From  Granted  Funds 

1.  Extent  of  Reimbursement.  UI  and 
ES  grant  funds  may  be  used  to 
reimburee  the  State's  Reed  Act 
expenditures  to  die  extent  that  the  costs 
meet  the  requirements  for  use  of  funds 
autiiorized  by  the  Wagner-Peyser  Act 
and  Title  III.  (29  CFR  Part  97;  0MB 
CirctUar  No.  A-«7.)  To  date. 


reimbursement  through  amortization 
arrangements  has  been  authorized  for: 

•  the  cost  of  obtaining  land  and 
constioicting  or  purchasing  a  building 
for  employment  security  purposes  (real 
property), 

•  capital  improvements  to  State- 
owned  office  buildings,  to  the  extent 
such  buildings  are  used  for  employment 
security  purposes,  and 


•  the  acquisition  of  automatic  data 
processing  (ADP)  installations. 

Reed  Act  fimds  expended  for  the 
above  purposes  may  be  amortized  with 
grant  funds  because  these  expenditures 
meet  the  administrative  requirements 
related  to  the  use  of  grant  funds  at  29 
CFR  Part  97  and  OMB  Circular  No.  A- 
87  with  respect  to  the  expenditure  of 
Wagner-Peyser  Act  and  Tide  III  fimds. 
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The  amortization  of  Reed  Act 
expenditures  for  the  acquisition  of  real 
property  and  capital  Improvements  with 
grant  funds  creates  Federal  equity. 
"Federal  equity"  means  the  Federal 
government  owns  a  share  of  the  fair 
market  value  of  real  property.  Therefore, 
when  the  property  ceases  to  be  used  for 
employment  security  purposes.  DOL 
recaptures  the  Federal  equity.  The  value 
of  the  Federal  equity  is  based  on  the 
adjusted  contribution  of  Ul  and  ES  grant 
funds  to  the  acquisition  cost  of  the 
property  and  any  capital  improvements 
that  materially  increase  the  value  or 
useful  life  of  real  property. 

2.  Deposit  and  "Reappropriation"  of 
Reimbursed  Reed  Act  Funds.  Grant 
funds  used  to  reimburse  a  State  for  Reed 
Act  expenditures  must  be  deposited 
immediately  to  the  State's  UTF  accoimt 
(Section  303(a)(4),  SSA;  Section 
3304(a)(3),  FUTA),  and  credited  to  Reed 
Act  funds  used  in  the  project.  Where  a 
reimbursement  relates  to  a  particular 
project  within  an  appropriation 
involving  two  or  more  years  of  Reed  Act 
allocations,  the  reimbursement  is 
applied  first  to  the  earliest  Reed  Act 
allocation  used  in  the  project  and 
thereafter  to  the  next  earliest  in 
consecutive  order.  Reimbursed  funds 
may  be  "reappropriated"  by  the  State 
legislatiue  for  other  Reed  Act 
administrative  purposes. 

I.  Unemployment  Trust  Fund  (UTF) 
Transactions 

1.  Withdrawal  of  Reed  Act  Funds. 
U.S.  Treasury  requirements  and 
procedures  for  withdrawal  of  Reed  Act 
funds  firom  a  State's  UTF  account  for 
payment  of  benefits  and  administrative 
expenses  are  the  same  as  for  regular 
benefit  funds  through  Treasury's  on-line 
requisition  system.  To  withdrew  Reed 
Act  funds  which  have  not  been  "set 
aside"  in  a  Reed  Act  sub-account,  the 
State  must  include  the  amount  being 
withdrawn  in  the  total  requisition  for 
regular  benefits.  There  is  a  specific  line 
on  the  electronic  requisition  screen  for 
withdrawal  of  Reed  Act  funds  which 
have  been  "set  aside"  in  a  Reed  Act  sub- 
account. The  total  amount  of 
administrative  Reed  Act  funds  being 
withdrawn  and  the  account  and  location 
of  its  deposit  must  be  noted  in  the 
"special  instructions"  section  of  the 
screen. 

2.  Deposit  of  Reed  Act  Fund 
Reimbursements.  As  noted  in  part  F.2.. 
grant  funds  used  to  reimburse  Reed  Act 
expenditures  must  be  returned 
immediately  to  the  State's  UTF  account. 
The  following  are  procedures  for 
deposit  of  such  reimbursements: 

•  The  State  agency  must  prepare  a 
voucher  against  the  administrative  fund 


account  in  the  amount  of  the 
reimbursement  to  be  made. 

•  The  "payee  designation"  must  be 
the  State  employment  security  agency, 
or  whatever  designation  is  appropriate 
to  peonit  deposit  to  the  clearing 
account. 

•  After  deposit  to  the  clearing 
account,  the  reimbursement  must  be 
included  in  the  next  transfer  of  funds 
from  the  clearing  account  to  the  State's 
UTF  account. 

The  same  procedures  for  depositing 
reimbursement  amounts  will  be  used  for 
returning  any  Reed  Act  funds  which 
have  been  withdrawn  for  an 
administrative  purpose  but  not  used. 
(See  part  D.2.e.) 

J.  Accounting  for  Reed  Act  Funds 

1.  Accounting  Records.  Each  State 
agency  will  maintain  an  accounting 
system  with  respect  to  Reed  Act  funds 
which  will  provide  information  for 
required  DOL  reports.  The  accounting 
records  will  contain: 

a.  Date  and  amount  of  each  allocation 
or  transfer  of  Reed  Act  funds  to  the 
State's  UTF  account,  identified  by  fiscal 
year  and  totalled. 

b.  Date  and  amount  of  each 
expenditure  of  Reed  Act  funds  for 
benefits  and  the  fiscal  year  in  which  the 
funds  charged  with  such  expenditiue 
were  transferred  to  the  State's  accoimt. 

c.  For  each  appropriation  of  Reed  Act 
funds  for  costs  of  administration: 

•  Date  of  enactment  of  the 
appropriation  law; 

•  Amount  appropriated  by  the 
appropriation  law; 

•  Date  and  amount  of  each  obligation 
and  expenditure  of  Reed  Act  funds  with 
respect  to  each  project  authorized  by  the 
appropriation  law  and  the  Reed  Act 
funds  against  which  each  obligation  is 
charged; 

•  Date  and  amount  of  each 
withdrawal  from  the  UTF  account  with 
respect  to  each  project  authorized  by  the 
appropriation  law; 

•  Date  and  amount  of  each  return 
(and  credit)  to  the  UTF  account  of 
withdrawals  not  expended; 

•  Date  and  amount  of  all  receipts 
from  the  sale  or  other  disposition  of  an 
employment  security  building  financed 
with  Reed  Act  funds  or  the  lease  of 
space  therein; 

•  Date  and  amount  of  each 
reimbursement  of  Reed  Act  funds  by 
way  of  amortization  with  grant  funds 
with  respect  to  each  project  authorized 
by  the  appropriation  law;  the  crediting 
of  each  reimbursement  to  the  UTF 
account,  and  the  balance  which  remains 
to  be  reimbursed  (or  amortized);  and 

•  Total  of  funds  obligated  pursuant  to 
each  appropriation,  the  total 


unobligated  balemce  of  each 
appropriation,  and  total  charges  against 
Reed  Act  funds.    • 

d.  Control  totals  for  each  transaction 
recorded  for  each  appropriation  in  c. 
above. 

e.  Each  entry  in  the  records  must  be 
supported  by  appropriate 
documentation,  and  reference  to  such 
documentation  must  be  made  in  the 
records. 

2.  Approval  of  Vouchers. 

Each  obligation  and  voucher  for 
expenditure  of  Reed  Act  funds 
appropriated  for  expenses  of 
employment  security  administration 
must  be  approved  by  the  administrative 
head  of  the  State  agency  or  a  duly 
authorized  agent.  All  such  documents  or 
certified  duplicates  or  copies  thereof 
will  be  filed  in  the  administrative  office 
of  the  State  agency. 

K.  Reed  Act  Funds  Reporting 
Requirements 

All  transactions  involving  Read  Act 
funds  must  be  reported  on  Form  ETA 
8403.  Summary  of  Financial 
Transactions— Title  DC  Funds  ("Reed 
Act"  Money)  in  accordance  with 
instructions  in  ET  Handbook  No.  401. 
Section  III,  Chapter  2.  Redeposits  to  and 
withdrawals  irom  the  UTF  account  are 
also  reported  on  lines  14  and  41, 
respectively,  of  Form  ETA  2112.  UI 
Financial  Transaction  Summary. 
Instructions  for  Form  ETA  2112  are 
contained  in  ET  Handbook  No.  401, 
Section  n.  Chapter  1. 

L.  OMB  Approvals 

Reporting  requirements  for  Form  ETA 
8403.  Summary  of  Financial 
Transactions— Title  DC  Funds  ("Reed 
Act"  Money)  and  Form  ETA  2112.  UI 
Financial  Transaction  Summary  are 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB 
Approval  No.  1205-0154  (expiration 
date:  February  28,  2000).  OMB  Approval 
is  being  sought  for  procedures  to  request 
restoration  of  Reed  Act  funds  used  for 
benefits  (part  C.5.b.)  and  procedures  to 
establish  and  provide  on-going 
maintenance  to  a  Reed  Act  "sub- 
account" (part  C.4.).  When  approval  is 
received  for  these  collections, 
notification  will  be  issued. 

Note:  States  are  not  required  to  respond  to 
these  collections  of  information  unless  a 
currently  valid  OMB  approval  number  is  in 
effect 

Attachment  II — Draft  Language  for 
State  Laws 

I.  Draft  Statutory  Language 

The  following  language  will  allow 
States  to  use  either  of  the  Reed  Act 
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appropriation  alternatives  provided 
after  this  draft  statutory  language. 

(f)  Money  credited  under  Section  903 
of  the  Social  Security  Act. 

(1)  Money  credited  to  the  account  of 
this  State  in  the  Unemployment  Trust 
Fund  by  the  Secretary  of  the  Treasury  of 
the  United  States  of  America  pursuant 
to  Section  903  of  the  Social  Security  Act 
may  not  be  requisitioned  from  this 
State's  account  or  used  except  for  the 
payment  of  benefits  and  for  the  payment 
of  expenses  incurred  for  the 
administration  of  this  State's 
unemployment  compensation  law  and 
public  employment  offices.  Such  money 
may  be  requisitioned  pursuant  to 
Section  [insert  section  referring  to 
withdrawals  from  the  Unemployment 
.  Trust  Fund)  for  the  payment  of  benefits. 
Such  money  may  also  be  requisitioned 
and  used  for  the  payment  of  expenses 
incurred  for  the  administration  of  this 
State's  unemployment  compensation 
law  and  public  employment  offices  but 
only  pursuant  to  a  specific 
appropriation  by  the  legislature  and 
only  if  the  expenses  are  incurred  and 
the  money  is  requisitioned  after  the  date 
of  enactment  of  an  appropriation  law 
which  specifies  the  purpose(8)  for 
which  such  money  is  appropriated  and 
the  amount(s)  appropriated  therefor. 
Such  appropriation  is  subject  to  the 
following  conditions: 

(A)  The  period  within  which  such 
money  may  be  obligated  is  limited  to  a 
period  ending  not  more  than  two  years 
after  the  date  of  the  enactment  of  the 
appropriation  law;  and 

(B)  the  amount  which  may  be 
obligated  is  limited  to  an  amount  which 
does  not  exceed  the  amount  by  which 
(i)  the  aggregate  of  the  amounts 
transferred  to  the  account  of  this  State 
pureuant  to  Section  903  of  the  Social 
Security  Act  exceeds,  (ii)  the  aggregate 
of  the  amounts  used  by  this  State 
pursuant  to  this  Act  and  charged  against 
the  amounts  transferred  to  the  account 
of  this  State. 

(2)  For  purposes  of  subsection  (1)(B}. 
the  amounts  obligated  under  an 
appropriation  for  the  above-described 
administrative  purposes  shall  be 
charged  against  transferred  amoxmts  at 
the  exact  time  the  obligation  is  entered 
into. 

(3)  The  appropriation,  obligation,  and 
expenditure  or  other  disposition  of  • 
money  appropriated  under  this 
subsection  shall  be  accounted  for  in 
accordance  with  standards  established 
by  the  United  States  Secretary  of  Labor. 

(4)  Money  appropriated  as  provided 
herein  for  the  payment  of  expenses  of 
administration  shall  be  requisitioned  as 
needed  for  the  payment  of  obligations 
incurred  under  such  appropriation  and. 
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upon  requisition,  shall  be  deposited  in 
the  employment  security  administration 
fund  from  which  such  payments  shall 
be  made.  Money  so  deposited  shall, 
until  expended,  remain  a  part  of  the 
unemployment  fund  and.  if  it  will  not 
be  immediately  expended,  shall  be 
returned  promptiy  to  the  account  of  this 
State  in  the  Unemployment  Trust  Fund. 

(5)  Notwithstanding  paragraph  (1), 
moneys  credited  with  respect  to  Federal 
fiscal  years  1999.  2000.  and  2001,  shall 
be  used  soley  for  the  administration  of 
the  UC  program  and  are  not  subject  to 
appropriation  by  the  legislative. 

n.  Draft  Appropriation  Language 

Two  suggested  Reed  Act 
appropriation  bills  are  presented.  Either 
bill  may  be  used  with  the  draft  statutory 
language  presented  earlier.  The  first 
permits  States  with  statutory  Reed  Act 
provisions  to  incorporate  the 
requirements  of  Section  903(c)(2).  SSA, 
by  simply  referencing  these  statutory 
provisions.  This  approach  may  be  better 
for  States  where  the  Reed  Act 
appropriation  may  be  contained  in  a 
larger  appropriation  act  or  where  State 
appropriation  law  limits  the  content  of 
any  single  appropriation  bill.  The 
second  details  the  requirements  of 
Section  903(c)(2)  and  is  similar  to  Reed 
Act  appropriation  bills  recommended 
by  this  Department  in  the  past.  Since 
Reed  Act  moneys  transferred  with 
respect  to  Federal  fiscal  years  1999. 
2000.  and  2001,  need  not  be 
appropriated  by  the  State  legislature, 
States  need  not  follow  this  draft 
language  for  such  moneys. 

Alternative  1 


AN  ACT  APPROPRL\TING  MONEY 
FOR  ERECTING  A  BUILDING  FOR  USE 
BY  [Name  of  State  employment  security 
agency] 

BE  IT  ENACTED  BY  THE 
LEGISLATURE  OF  THE  STATE  OF 
[Name  of  State] 

SEC.  1.  There  is  hereby  appropriated 
out  of  funds  made  available  to  this  State 
under  Section  903  of  the  Social  Security 
Act,  as  amended,  the  sum  of  $_ 


or  so  much  thereof  as  may  be  necessary, 
to  be  used,  under  the  direction  of  the 
[name  of  State  employment  security 
agency  or  the  agency  responsible  for 
building  construction]  and  subject  to  the 
requirements  of  Section  [reference 
section  of  State  code  containing  Reed 
Act  provisions]  of  die  State  Code,  for  die 
purpose  of  acquiring  land  and  erecting 
a  building  thereon  for  the  use  of  [name 
of  State  employment  security  agency] 
and  for  such  improvements,  facilities, 
paving,  landscaping,  and  fixed 


equipment^  as  may  be  required  for  its 
proper  use  and  for  operation  by  the 
[name  of  State  emplo)rnient  security 
agency]. 

SEC.  2.  Section  1  shall  take  effect  and 
be  in  force  bom  and  after  passage. 

Alternative  2 

AN  ACT  APPROPRIATING  MONEY 
FOR  ERECTING  A  BUILDING  FOR  USE 
BY  [Name  of  State  employment  security 
agency] 

BE  IT  ENACTED  BY  THE 
LEGISLATURE  OF  THE  STATE  OF 
[Name  of  State] 

SEC.  1.  There  is  hereby  appropriated 
out  of  funds  made  available  to  this  State 
under  Section  903  of  the  Social  Security 
Act.  as  amended,  the  sum  of  $ 


or  so  much  thereof  as  may  be  necessary, 
to  be  used,  imder  the  direction  of  the 
[name  of  State  employment  security 
agency  or  the  agency  responsible  for 
building  construction],  for  the  purpose 
of  acquiring  land  and  erecting  a 
building  thereon  for  the  administration 
of  this  State's  unemployment 
compensation  law  and  public 
employment  offices  and  for  such 
improvement,  facilities,  paving, 
landscaping,  and  fixed  equipment  *  as 
may  be  required  for  its  proper  use  and 
operation. 

SEC.  2.  No  part  of  the  money  hereby 
appropriated  may  be  obligated  after  the 
expiration  of  the  2-year  period 
beginning  on  the  date  of  the  enactment ' 
of  this  act. 

SEC.  3.  The  amount  obligated* 
pursuant  to  tiiis  act  shall  not  exceed  at 
any  time  the  amount  by  which  (a)  the 
aggregate  of  the  amounts  transferred  to 
the  account  of  tiiis  State  pursuant  to 
Section  903  of  the  Social  Security  Act 
exceeds  (b)  the  aggregate  of  the  amounts 
obligated  for  administration  and  paid 
out  for  benefits  and  required  by  law  to 
be  charged  against  the  amounts 
transferred  to  the  account  of  this  State. 

SEC.  4.  This  Act  shall  take  effect  and 
be  in  force  trom  and  after  passage. 

(PR  Doc.  97-31669  FUed  12-2-97;  8:45  am) 
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« "Fixed  equipment"  refers  to  such  things  ai  ■ 
central  heating  and/or  air  conditioning  plant  which 
becomes  an  integral  part  of  the  building  and  may 
be  included  in  the  cost  of  the  building  reimbursable 
out  of  granted  funds. 

'  See  footnote  >  above. 

'  The  Department  of  Labor  recommends  that  the 
phrase  "date  of  enactment"  be  used  here,  since 
Section  903(c)(2)(B)  of  the  Social  Security  Act 
requires  that  use  of  the  appropriated  money  be 
limited  to  a  2-year  period  beginning  with  such  data. 

«  Section  903(c)(2)(D)  requires  that  this  limiution 
be  applied  to  money  obligated,  even  though  a  Slate 
may  choose  to  apply  the  2-year  limiution  to 
expenditures. 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Na  ICR-07-iq 

Agency  Infonnation  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGOtCY:  Occupational  Safety  and  Health 
Administration,  Labor. 

action:  Notice. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administratioa  (OSHA)  is 
announcing  that  a  collection  of 
information  regarding  the  recording  of 
occupational  injuries  and  illnesses  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 
This  document  announces  the  OMB 
approval  number  and  expiration  date. 

FOR  FURTHER  MFORMATION  CONTACT: 

Stephen  Newell.  Office  of  Statistics. 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N3507,  200  Ck)nstitution 
Avenue,  NW.  Washington,  D.C.  20210, 
telephone  (202)  219-6463. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  22. 1997  (62 
FR  19,621),  the  Agency  announced  its 
intent  to  request  renewal  of  its  current 
OMB  approval  for  29  CFR  1904, 
Recording  and  Reporting  Occupational 
Injuries  and  Illnesses  (less  1904.8, 
Reporting  of  Fatality  or  Multiple 
Hospitalization  Incidents  and  1904.17; 
Annual  OSHA  Injury  and  Illness  Survey 
of  Ten  or  More  Employers).  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  OMB  has  renewed  its  approval 
for  the  information  collection  and 
assigned  OMB  control  number  1218- 
0176.  The  approval  expires  12/31/1998. 
Under  5  CFR  1320.5(b),  an  Agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

IDated:  November  25, 1997. 
Stephen  A.  Newell, 

Director.  OSHA  Office  of  Statistics. 

[FR  Doc.  97-31604  Filed  12-2-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  70-7001] 

Notice  Of  Amendmant  to  Cartiflcata  of 
Compliance  GDP-1  for  the  U.S. 
Enrichment  Corporation,  Paducah 
Gaseous  Diffusion  Plant,  Paducah, 
Kentucky 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amoimts  of  any  effluents  that  may  be 
released  offaite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  fiom,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  ifdnd  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 


the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  tiling  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  Avithout 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  or  may  be 
delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW,  Washington.  DC,  Iqr 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  October 
6, 1997. 

Brief  description  of  amendment:  The 
amendment  proposes  to  revise 
Technical  Safety  Requirement  (TSR) 
2.3.4.7  and  TSR  2.4.4.2.  Criticality 
Accident  Alarm  System  (CAAS)  for 
Product  and  Tails  Withdrawal  and 
Cascade  Facilities,  to  provide  a  cross 
reference  for  the  Required  Actions  in 
order  to  assure  all  necessary  Required 
Actions  are  performed  when  the  C-310 
CAAS  is  inoperable. 

Basis  for  finding  of  no  significance:  1. 
The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
o^ite. 

The  proposed  changes  are  related  to 
human  factors  and  do  not  change  any 
requirements.  There  are  no  associated 
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effluent  releases.  Thus,  they  will  not 
affect  any  effluents  that  may  be  released 
ofkite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

The  proposed  changes  do  not  change 
or  add  any  new  requirements.  The 
changes  provide  a  cross  reference 
between  TSRs  to  ensure  all  required 
actions  are  performed  when  necessary. 
The  changes  do  not  relate  to  controls 
used  to  minimize  occupational  radiation 
exposures;  therefore,  the  changes  wUl 
not  increase  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  will  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  profKised  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

The  proposed  changes  are 
administrative  and  serve  only  to  relate 
the  componente  of  the  CAAS  in  C-310. 
The  changes  do  not  change  the  current 
TSRs,  only  link  separate  sections  more 
clearly.  Therefore,  the  proposed  changes 
do  not  represent  an  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously 
evaluated  accidents. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  changes  to  the  TSRs  do 
not  add  or  change  any  TSR 
requirements.  Therefore,  Uie  changes 
would  not  create  new  operating 
conditions  or  new  plant  configuration 
that  could  lead  to  a  new  or  different 
type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  proposed  changes  attempt  to 
rectify  the  situation  in  which  an 
operator  could  overlook  the  linkage 
between  the  two  TSRs  that  both  contain 
required  actions  related  to  the  CAAS.  By 
including  a  cross  reference,  the  changes 
try  to  ensure  all  required  actions  are 
performed.  These  changes  do  not 
decrease  the  margins  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs. 

Implementation  of  the  proposed 
changes  do  not  change  the  safety, 
safeguards,  or  security  programs. 
Therefore,  the  effectiveness  of  the 
safety,  safeguards,  and  security 
programs  is  not  decreased. 


Effective  date:  The  amendment  to 
Certificate  of  Compliance  GDP-1 
becomes  effective  30  days  after  being 
signed  by  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

Certificate  of  Compliance  No.  GDP-l: 
The  Amendment  will  provide  cross 
references  for  two  Technical  Safety 
Requirements  for  the  Criticality 
Accident  Alarm  System  in  Buildine  C- 
310.  * 

Local  Public  Document  Room 
location:  Paducah  Public  Library.  555 
Washington  Street.  Paducah.  Kentiicky 
42003. 


Dated  at  Rockville.  Maryland,  this  25th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Cari  J.  Paperiello, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  97-31731  FUed  12-2-97;  8:45  am] 
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NUCLEAR  REGULATORY 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  97th 
meeting  on  December  16-18, 1997,  in 
Room  T-2B3,  at  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Tuesday,  December  16, 1997— 8:30  AM 

until  6:00  P.M. 
Wednesday,  December  17.  1997—8:30 

A.M.  until  6:00  P.M. 
Thursday,  December  18,  1997—8:30 

A.M.  until  4iX)  P.M. 

A.  Meeting  with  NRC's  Director, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards— The  Conunittee  will  meet 
with  the  Director  to  discuss 
developments  at  the  Yucca  Mountain 
project,  resources,  rules  under 
development,  a  pilot  program  for 
regulating  certain  Department  of  Energy 
facilities,  and  other  items  of  mutual 
interest. 

B.  HLW  Issue  Resolution  Status 
Reports  and  Acceptance  Criteria— The 
NRC  staff  will  update  the  Committee  on 
the  progress  of  staff  reviews  related  to 
the  high-level  waste  key  technical 
issues. 

C.  Meet  with  the  Commission— The 
Committee  will  prepare  for  and  meet 
with  the  Commission  on  items  of 
mutual  interest.  These  issues  will 
include:  ACNW  priorities  for  FY  98, 


performance  assessment  capability  in 
the  NRC  high-level  radioactive  waste 
program,  application  of  probabilistic 
risk  assessment  methods  to  performance 
assessment  in  the  NRC  high-level  waste 
program,  and  the  implementation  of  the 
defense-in-depth  concept  in  the  revised 
10  CFR  Part  60.  The  meeting  is  currenUy 
scheduled  for  December  18, 1997  from 
10:00  a.m.  until  11:30  a.m. 

D.  L/}w-Levels  of  Ionizing  Radiation 

The  Committee  will  review  the  latest 
developments  in  the  biological  effects  of 
low-levels  of  ionizing  radiation  with 
members  of  the  NRC  staff  and  other 
interested  individuals. 

E.  Yucca  Mountain  Site 
Characterization— The  Committee  will 
discuss  site  characterization  activities  at 
the  Yucca  Mountain  site  with  a 
representative  of  the  Department  of 
Energy. 

F.  10  CFR  Part  61,  Ucensing 
Requirements  For  Land  Disposal  of 

.    Radioactive  M^asfe— The  Committee's 
staff  will  present  a  short  tutorial  on  the 
Commission's  low-level  waste 
regulations  to  the  Committee. 

G.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  planned 
reports,  including  comments  on  ACNW 
priorities  and  strategic  planning,  and 
other  topics  discussed  during  the 
meeting  as  the  need  arises. 

H.  Committee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members. 

I.  Miscellaneous—The  Committee  will 
discuss  n.iscellaneous  matters  related  to 
the  conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
September  2, 1997  (62  FR  46382).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief.  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
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picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portioiis  of  the  meeting  as  determined 
by  the  ACNW  Oiainnan.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief,  Nuclear  Waste  Branch,  prior 
to  the  meeting,  in  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
(telephone  301/415-7366).  between  8:00 
A.M.  and  5:00  P.M.  EST. 

ACNW  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  reviewing 
on  the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

The  ACNW  meeting  dates  for 
Calendar  Year  1998  are  provided  below: 


mootong 
No. 

1998  ACNW  meeting  date 

^Z.....'. 

No  Meeting  in  January. 
Febnjary  24-26,  1998. 
Marc^  24-26   1 998. 

99 

100 

April  21-23,  1998. 
No  Meeting  in  May 
Jene  10-12.  1998. 
Juty  21-23.  1998. 
No  Meeting  in  August. 
September    22-24,     1998    (Las 

Vegas.  NV). 
October  20-22,  1998. 
No  Meeting  in  November. 
December  15-17,  1998. 

102  .....^ 

103 

104 

105 

Date^:  November  26. 1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  97-31730  Filed  12-2-97;  8:45  am) 
avxMQ  oooc  7Mo-ai-p 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 


of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  undw  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  bearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November  7, 
1997,  through  November  20, 1997.  The 
last  biweekly  notice  was  published  on 
November  19,  1997  (62  FR  61836). 

Notice  of  Consideration  of  laeuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  prfyiously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Cominission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 


take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register   » 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  frtim  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  January  2,  1998,  the  licensee  may 
file  a  request  for  a  hearing  v«rith  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  E)ocument  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  {>articular  reference  to  the 
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following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  die  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
tiiose  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Stieet.  NW., 
Washington  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  wUl  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 


Ckimlina  Power  &  Ught  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2,  Brunswick  County.  North 
Carolina 

Date  of  amendments  request: 
November  6,  1997. 

Description  of  amendments  request: 
The  proposed  amendments  change  the 
Technical  Specifications  (TS)  for  the 
Brunswick  Steam  Electric  Plant  (BSEP) 
Units  1  and  2  to  allow  three  18-month 
diesel  generator  (DG)  surveillance 
requirements  (SR)  to  be  performed 
during  both  plant  operation 
(Operational  Conditions  1  and  2)  and 
shutdown  (Operational  Conditions  3,  4, 
and  5)  rather  than,  as  currenUy  required. 


only  during  shutdowm.  The  first  SR  is 
an  inspection  of  the  DG  involving  a 
partial  disassembly.  The  second  ensures 
that  non-critical  DG  protective  functions 
are  bypassed  on  an  Emergency  Core 
Cooling  system  actuation  signal.  The 
third  verifies  that  die  DG  operates  for 
greater  than  or  equal  to  60  minutes 
while  loaded  to  at  least  3500  kw,  which 
bounds  the  maximum  expected  post- 
accident  diesel  generator  loading.  The 
proposed  amendments  additionally 
remove  an  expired  footnote  from  the 
BSEP  Unit  2  EXJ  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination- 
As  required  by  10  CFR  50.91(a),  Uie 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

10  CFR  50.92  provides  standards  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  uo 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  frt>m  any  accident 
previously  evaluated,  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety.  Carolina  Power  &  Ught  Company 
has  reviewed  these  proposed  license 
amendment  requests  and  has  concluded 
that  their  adoption  would  not  involve  a 
significant  hazards  consideration.  The 
basis  for  this  determination  follows. 

1.  The  proposed  license  amendiments 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  license  amendments 
add  a  footnote  to  SR  4.8.1.1.2.d  to  allow 
performance  of  SR  4.8.1.1.2.d.l.  SR 
4.8.1. 1.2.d.4,  and  SR  4.8.1. 1.2.d.5  in 
OPERATIONAL  CONDITION  1,  2,  3,  4, 
or  5  rather  than  only  during  shutdown. 
The  footnote  requires  the  unit  to  be  in 
OPERATIONAL  CONDITION  3,  4.  or  5 
when  performing  SR  4.8.1. 1.2.d.2,  SR 
4.8.1. 1.2.d.3.  SR  4.8.1. 1.2.d.6,  and  SR 
4.8.1.1.2.d.7  for  its  associated  diesel 
generators.  No  such  limitation  is  placed 
on  SR  4.8.1. 1.2.d.l.  SR  4.8.1. 1.2.d.4,  or 
SR  4.8.1. 1.2.d.5. 

There  is  no  relaxation  of  any  limiting 
condition  for  operation  (LCO)  and  no 
decrease  in  surveillance  requirements  as 
a  result  of  the  proposed  amendments. 
As  such,  the  proposed  license 
amendments  will  not  affect  the  ability  of 
the  diesel  generators  to  perform  their 
intended  safety  function.  Performance 
of  SR  4.8.1.1.2.d.l,  SR  4.8.1.1.2.d.4,  and 
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SR  4.8.1. 1.2.d.5.  during  power 
operations,  will  not  adversely  affect 
overall  nuclear  safety.  Diesel  generator 
capacity  is  such  that  any  three  of  the 
four  diesel  generators  can  supply  the 
required  loads  for  the  safe  shutdown  of 
one  unit  and  a  design  basis  accident  on 
the  other  unit  without  relying  on  offsite 
power.  The  diesel  generator  is  not  tied 
to  the  emergency  bus  (E  bus)  during 
performance  of  SR  4.8:i.l.2.d.l  or  SR 
4.8.1. 1.2.d.4.  Therefore,  performance  of 
SR  4.8.1. 1.2.d.l  and  SR  4.8.1.1.2.d.4. 
during  power  operation,  will  not  affect 
the  operability  of  any  other  safety- 
related  systems  nor  will  it  create  any 
perturbations  of  the  electrical 
distribution  system  that  could  challenge 
plant  operation. 

Performance  of  SR  4.8.1.1.2.d.5. 
during  power  operation,  will  not 
adversely  affect  overall  nuclear  safety. 
SR  4.8.1.1.2.d.5  is  performed  in  a 
similar  manner  to  SR  4.8.1. 1.2.a.5, 
which  requires  that,  at  least  once  per  31 
days  on  a  staggered  test  basis,  a  diesel 
generator  be  synchronized  to  the  E  bus 
and  loaded  to  1750  kw  for  15  minutes. 
The  critical  portions  of  these 
surveillances  are  when  the  diesel 
generators  are  being  synchronized  to  the 
E  bus  or  disconnected  from  the  E  Bus. 
As  such,  performance  of  SR  4.8.1.1.2.d.5 
during  power  operation  does  not  create 
an  additional  opportunity  of  a 
perturbation  of  the  electrical 
distribution  system  that  could  challenge 
plant  operation  than  currently  exists  as 
a  result  of  the  performance  of  SR 
4.8.1. 1.2.a.5.  The  existing  design  of  the 
electrical  distribution  system  ensures 
that  a  grid  problem  will  not  result  in 
failure  of  a  diesel  generator  when  it  is 
synchronized  to  the  E  bus.  The  E  buses 
are  normally  supplied  by  offsite  power, 
via  a  4160  V  balance  of  plant  (BOP)  bus, 
through  a  master/slave  breaker 
combination.  When  performing  SR 
4.8.1.1.2.d.5,  the  diesel  generator  is 
started  in  manual  mode  and 
synchronized  to  the  E  bus.  With  a  diesel 
generator  synchronized  to  the  E  bus,  the 
diesel  generator  is  protected  from  a 
potential  overload  condition.  Class  IE 
protective  relaying,  at  the  E  bus,  is 
aligned  to  the  trip  circuit  of  the  slave 
broker  to  protect  the  diesel  &om  an 
overload  condition  should  the  normal 
source  of  power  be  lost.  These  relays 
sense  E  bus  voltage,  E  bus  frequency, 
and  directional  power  from  the  E  bus  to 
the  BOP  bus.  Actuation  of  any  of  these 
relays,  with  the  diesel  in  manual,  will 
trip  the  slave  and  master  breakers  to 
separate  the  diesel  generator  from  the 
BOP  bus.  This  separates  the  diesel 
generator  from  the  potential  overload 
condition.  In  addition,  either  a  loss  of 


offsite  power  or  loss  of  coolant  accident 
results  in  the  diesel  generator  output 
breaker  opening,  E  bus  loads  stripping, 
and  the  diesel  generator  reverting  to 
automatic  mode.  This  allows  the  diesel 
generator  to  tie  back  to  the  E  bus  and 
cany  the  E  bus  loads. 

The  proposed  license  amendments 
reflect  the  clarification,  previously  made 
to  Bases  Section  3/4.8,  "Electrical  Power 
Sources."  in  SR  4.8.1. 1.2.d  itself. 
Accordingly,  SR  4.8.1.1.2.d.2,  SR 
4.8.1. 1.2.d.3,  SR  4.8.1. 1.2.d.6,  and  SR 
4.8.1.1.2.d.7  are  performed  for  diesel 
generator  1  or  2  with  BSEP.  Unit  No.  1 
in  OPERATIONAL  CONDITION  3,  4,  or 
5  and  for  diesel  generator  3  or  4  with 
BSEP,  Unit  No.  2  in  OPERATIONAL 
CONDITION  3,  4,  or  5.  Defining  the 
term  "during  shutdown"  as 
"OPERATIONAL  CONDITION  3.  4,  or 
5"  is  consistent  with  the  current  TS 
requirements  of  SR  4.8.1. 1.2.d.  TS  Table 
1.2,  "OPERATIONAL  CONDITIONS." 
defines  five  OPERATIONAL 
CONDITIONS  for  the  BSEP.  There  are 
two  OPERATIONAL  CONDITIONS 
applicable  to  power  operation  with  the 
unit  critical  (i.e..  POWER  OPERATION 
and  STARTUP)  and  three 
OPERATIONAL  CONDITIONS 
applicable  to  a  subcritical,  shutdown 
unit  (i.e..  HOT  SHUTDOWN,  COLD 
SHUTDOWN,  and  REFUELING). 
Therefore,  "during  shutdown"  and  "in 
OPERATIONAL  CONDITION  3.  4,  or  5" 
have  equivalent  meaning. 

Elimmating  the  expired  BSEP,  Unit 
No.  2  footnote  to  SR  4.8.1. 1.2.d.l  is  an 
administrative  change  and,  therefore, 
cannot  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Based  on  the  above,  the  proposed 
license  amendments  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  license  amendments 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

The  proposed  license  amendments  to 
allow  performance  of  SR  4.8.1. 1.2.d.l, 
SR  4.8.1. 1.2.d.4,  and  SR  4.8.1. 1.2.d.5  in 
OPERATIONAL  CONDITION  1.  2,  3.  4, 
or  5,  rather  than  only  during  shutdown, 
do  not  affect  the  operation  or  response 
of  any  plant  equipment,  including  the 
diesel  generators,  or  introduce  any  new 
failure  mechanism.  Plant  systems  and 
equipment  will  continue  to  respond  in 
accordance  with  design  and  as 
analyzed.  There  wiU  not  be  a 
malfunction  of  a  new  or  different  type 
introduced  by  the  proposed  license 
amendments. 

The  proposed  licence  amendments 
reflect  the  clarification,  previously  made 


to  Bases  Section  3/4.8,  in  SR  4.8.1.1.2.d 
itself.  Accordingly.  SR  4.8.1.1.2.d.2,  SR 
^.8.1.1.2.d.3.  SR  4.8.1. 1.2.d.6,  and  SR 
4.8.1.1.2.d.7  are  performed  for  diesel 
generator  1  or  2  with  BSEP,  Unit  No.  1 
in  OPERATIONAL  CONDITION  3,  4.  or 
5  and  for  diesel  generator  3  or  4  with 
BSEP,  Unit  No.  2  in  OPERATIONAL 
CONDITION  3,  4,  or  5.  Defining  the 
term  "during  shutdown"  as 
"OPERATIONAL  CONDITION  3,  4,  or 
5"  is  consistent  with  the  current  TS 
requirements  of  SR  4.8.1. 1.2.d.  TS  Table 
1.2,  "OPERATIONAL  CONDITIONS." 
defines  five  OPERATIONAL 
CONDITIONS  for  the  BSEP.  There  are 
two  OPERATIONAL  CONDITIONS 
applicable  to  power  operation  with  the 
unit  critical  (i.e.,  POWER  OPERATION 
and  STARTUP)  and  three 
OPERATIONAL  CONDITIONS 
applicable  to  a  subcritical,  shutdown 
unit  (i.e..  HOT  SHUTDOWN.  COLD 
SHUTDOWN,  and  REFUELING). 
Therefore,  "during  shutdown"  and  "in 
OPERATIONAL  CONDITION  3,  4.  or  5" 
have  equivalent  meaning. 

Eliminating  the  expired  BSEP.  Unit 
No.  2  footnote  to  SR  4.8.1. 1.2.d.l  is  an 
administrative  change  and.  therefore, 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Based  on  the  above,  the  proposed 
license  amendments  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  license  amendments 
do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Bases  Section  3/4.8,  "Electrical  Power 
Systems."  states  that  the  operability  of 
the  alternating  current  (ac)  and  direct 
current  power  sources  and  associated 
distribution  systems  during  operation 
ensures  that  sufficient  power  will  be 
available  to  supply  the  safety-related 
equipment  required  for  the  safe 
shutdown  of  the  facility  and  the 
mitigation  and  control  of  accident 
conditions  within  the  facility.  Diesel 
generator  capacity  is  such  that  any  three 
of  the  four  diesel  generators  can  supply 
the  required  loads  for  the  safe  shutdown 
of  one  unit  and  a  design  basis  accident 
on  the  other  unit  without  relying  on 
offsite  power.  Performance  of  SR 
4.8.1.1.2.d.l.  SR  4.8.1. 1.2.d.4.  and  SR 
4.8.1.1. 2. d.5  during  power  operation 
will  not  affect  the  operability  of  any 
other  safety-related  systems,  nor  will  it 
create  any  perturbations  of  the  electrical 
distribution  system  that  could  challenge 
plant  operation.  Class  IE  protective 
relaying,  at  the  E  bus.  protects  the  diesel 
from  an  overload  condition  should  the 
normal  source  of  power  be  lost  while 
performing  SR  4.8.1. 1.2. d.5.  There  is  no 
relaxation  of  any  LCO  as  a  result  of  the 
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proposed  license  amendments.  If  an 
additional  ac  power  source  becomes 
inoperable  during  the  performance  of 
SR  4.8.1.1.2.d.l,  SR  4.8.1.1.2.d.4,  and 
SR  4.8.1. 1.2.d.5,  the  units  will  be  placed 
in  the  appropriate  OPERATIONAL 
CONDITION  in  accordance  with  TS 
3.8.1.1,  "A.C.  Sources  Operating." 
Therefore,  the  diesel  generators'  ability 
to  perform  their  intended  safety 
function,  as  described  in  Section 
8.3.1.1.6.1  of  the  BSEP  Updated  Final 
Safety  Analysis  Report,  is  not  adversely 
affected  by  the  proposed  license 
amendments. 

The  proposed  license  amendments  are 
consistent  with  the  guidance  of  Generic 
Letter  91-04,  "Changes  In  Technical 
Specification  Surveillance  Intervals  To 
Accommodate  A  24-Month  Fuel  Cycle." 
which  concludes  that  TSs  need  not 
restrict  surveillances  to  only  being 
performed  during  shutdown  provided 
that  performance  of  the  surveillance 
during  power  operaUons  does  not 
adversely  affect  safety. 

The  proposed  license  amendments 
reflect  the  clarification,  previously  made 
to  Bases  SecUon  3/4.8.  in  SR  4.8.1.1.2.d 
itself.  Accordingly.  SR  4.8.1.1.2.d.2.  SR 
4.8.1.1.2.d.3,  SR  4.8.1.1.2.d.6.  and  SR 
4.8.1. 1.2.d.7  are  performed  for  diesel 
generator  1  or  2  with  BSEP,  Unit  No  1 
in  OPERATIONAL  CONDITION  3,  4.  or 
5  and  for  diesel  generator  3  or  4  with 
BSEP,  Unit  No.  2  in  OPERATIONAL 
CONDITION  3,  4.  or  5.  Defining  the 
term  "during  shutdown"  as 
"OPERATIONAL  CONDITION  3.  4,  or 
5"  is  consistent  with  the  current  TS 
requirements  of  SR  4.8.1.l.2.d.  TS  Table 
1.2,  "OPERATIONAL  CONDITIONS  " 
defines  five  OPERATIONAL 
CONDITIONS  for  the  BSEP.  There  are 
two  OPERATIONAL  CONDITIONS 
applicable  to  power  operation  with  the 
unit  critical  (i.e.,  POWER  OPERATION 
and  STARTUP)  and  three 
OPERATIONAL  CONDITIONS 
applicable  to  a  subcritical.  shutdown 
unit  (i.e.,  HOT  SHUTDOWN.  COLD 
SHUTDOWN,  and  REFUELING). 
Therefore,  "during  shutdown"  and  "in 
OPERATIONAL  CONDITION  3,  4.  or  5" 
have  equivalent  meaning. 

Eliminating  the  expired  BSEP,  Unit 
No.  2  footnote  to  SR  4.8.1. 1.2.d.l  is  an 
administrative  change  and.  therefore, 
cannot  involve  a  significant  reduction  in 
a  margin  of  safety. 

Based  on  the  above,  the  proposed 
license  amendments  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewiad  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locaUon:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  James  E.  Lyons 


Carolina  Power  &■  Ught  Company,  et  al 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  amendments  request 
November  6,  1997. 

Description  of  amendments  request: 
The  proposed  amendments  to  Technical 
Specification  (TS)  Limiting  Conditions 
for  Operation  (LCO)  3.3.5.5. 
Instrumentation  for  Control  Room 
Emergency  Ventilation  System  (CREVS) 
and  3.7.2,  Control  Room  Emergency 
Ventilation  System,  and  associated 
Bases  for  tiie  Brunswick  Steam  Electric 
Plant  (BSEP)  Units  1  and  2  would  be 
limited  in  duration  (approximately  3 
months)  and  would  allow  operation  of 
both  BSEP  units  to  continue  while 
upgrades  to  the  control  building 
ventilation  system,  includiog  new  air 
conditioning  (AC)  units,  are  being 
installed.  Part  of  the  planned  work 
requires  opening  the  ductwork  at  the 
evaporative  (i.e.  cooling)  coils. 
Temporary  barriers  will  be  constructed 
to  preserve  the  leakage  integrity  of  die 
control  room  pressure  boundary; 
however,  the  temporary  barriers  will  not 
be  seismically  qualified.  While  the 
permanent  AC  units  are  out  of  service, 
temporary  AC  units  will  be  utilized. 
During  the  upgrade  installation,  the  AC 
for  the  control  room  will  not  be 
protected  from  certain  external  events 
(e.g.,  seismic  events,  enviroimiental 
hazards  such  as  tornadoes  and 
hurricanes,  radiological  sabotage,  and 
missile  hazards),  as  required  by  the 
system  design  and  licensing  basis,  and 
will  not  fully  meet  single  failure  criteria 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 


The  proposed  changes  do  not  affect 
any  component  of  any  of  die  barriers  to 
radiation  release,  any  of  the  systems 
which  protect  the  core  from 
overheating,  nor  any  system  used  to 
shut  down  the  reactor.  The  proposed 
changes  do  not  affect  any  of  the 
chlorination  system  piping  or  the  tank 
car.  which  would  be  the  initiating 
components  of  a  chlorine  release  event 
The  proposed  changes  affect  the  CREVS 
and  CREVS  instiimientation,  neiUiet  of 
which  are  accident  or  event  causing 
systems.  Therefore,  the  proposed 
changes  do  not  increase  the  probabUity 
of  an  accident  or  toxic  gas  release 
previously  analyzed  in  die  Updated 
Final  Safety  Analysis  Report  (FSAR). 
The  proposed  changes  do  not  affect 
the  ability  of  the  CREVS  to  mitigate  the 
consequences  of  a  design  basis  accident 
or  event  involving  a  release  of 
radioactive  material.  In  addition,  die 
proposed  changes  do  not  significandy 
affect  the  ability  of  the  system  to 
mitigate  die  consequences  of  a  toxic  gas 
release.  The  following  measures  will  be 
taken  to  minimize  the  consequences  of 
accidents  and  events: 

Temporary  isolation  barriers  will  be 
constructed  to  provide  integrity  of  the 
duct  during  design  basis  radiation 
release  events.  These  temporary  barriers 
will  ensure  diat  10  CFR  Part  50.  General 
Design  Criterion  19  for  Contitil  Room 
operator  doses  is  rnet  for  all  design  basis 
radiation  release  accidents. 

During  the  time  diat  the  temporary 
barrier  is  used,  the  chlorine  tank  car 
will  be  removed  from  the  exclusion 
area.  Analyses  have  shown  that  with  the 
chlorine  tank  car  outside  of  the 
exclusion  area,  there  is  no  threat  to 
Control  Room  habitability.  Removal  of 
the  chlorine  tank  car  from  the  exclusion 
area  is  the  current  Technical 
Specification  requirement  for 
inoperability  of  die  Control  Room 
chlorine  isolation  mode. 

The  temporary  condensing  units  for 
the  Control  Room  Air  Conditioning 
system  wdl  be  installed  to  high  quality 
standards,  and  a  spare  condensing  unit 
will  be  provided  such  that  two  units  can 
be  maintained  functional.  These  units 
will  each  be  powered  from  a  separate 
division  of  Class  IE  power.  The 
operation  of  die  units  will  be  monitored 
to  ensure  that  they  are  in  good  operatina 
order. 

If  two  or  more  of  the  condensing  units 
should  fail,  instructions  have  been 
provided  to  the  operators  for  increased 
monitoring  of  temperatures,  and 
mitigating  actions  are  available  to  the 
operators  if  temperatures  rise  above  a 
predetermined  limit. 

Therefore,  the  consequences  of  an 
accident  or  an  event  involving  a  release 
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of  radiation,  toxic  gas,  or  smoke  will  not 
be  significantly  increased.  In  addition, 
tbe  cbange  will  not  significantly  affect 
the  consequences  of  a  seismic  event  or 
other  severe  natural  phenomena,  as 
previously  analyzed  in  the  Updated 
FSAR. 

2.  The  proposed  amendments  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  involve 
adjustments  to  the  LOO  requirements  for 
CREVS  relative  to  protection  from 
severe  natiiral  phenomena.  The 
proposed  changes  do  not  introduce  any 
new  modes  of  plant  operation.  The 
proposed  changes  do  not  involve  any 
new  modes  of  system  operation,  except 
that  temporary  condensing  units  will  be 
used  in  place  of  the  permanent 
condensing  units.  The  temporary 
condensing  units  will  inter&ce  with  the 
permanent  Control  Building  Heating 
Ventilation  and  Air  Conditioning 
system  in  a  similar  manner  to  the 
permanent  system.  The  piping 
connections  to  the  permanent  system 
will  be  the  same,  and  the  controls 
inter&ce  will  be  the  same.  No  new 
cross-ties  will  be  created  and  no  new 
piping  will  be  run  though  the 
habitability  boundary.  Therefore,  this 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previou^y  analyzed. 

3.  The  proposed  license  amendments 
do  not  involve  a  significant  reduction  in 
a  margin  of  safety. 

Tbe  proposed  changes  do  not 
represent  a  significant  change  in  the 
assumptions  and  inputs  to  the  analyses 
for  Control  Room  operator  doses.  No 
increase  in  the  doses  to  the  Control 
Room  operators  is  expected  after  a 
seismic  event  or  tornado,  since  the 
integrity  of  existing  barriers  to  release  of 
radioactive  material  are  not  affected. 
Therefore,  this  change  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety  for  a  radiological  event. 

The  proposed  change  does  not 
represent  a  change  to  the  leakage  criteria 
for  the  Control  Room,  or  the  Control 
Room  ventilation  ductwork,  following 
either  a  toxic  gas  or  external  smoke 
event.  The  bounding  analysis  remains 
valid,  unless  the  failure  is  caused  by  a 
tornado  or  seismic  event.  Due  to  the  low 
probability  of  such  an  event  occurring 
during  the  short  time  fr-ame  involved  in 
this  modification,  the  occurrence  of 
such  an  event  is  not  of  significant 
concern. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Senior 
Coimsel,  Carolina  Power  4  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  James  E.  Lyons. 

Consumers  Energy  Company,  Docket 
No.  50-155.  Big  Rock  Point  Nuclear 
Plant,  Charlevoix  County,  Michigan 

Date  of  amendment  request: 
September  19, 1997  (Accession  No. 
9709240373). 

Description  of  amendment  request: 
The  amendment  request  propose 
changes  to  the  Facility  Operating 
License  and  technical  specifications 
(TS)  to  reflect  the  permanent  cessation 
of  power  operations  and  permanent 
transfisr  of  nuclear  reactor  fuel  to  the 
spent  fuel  pool  (SFP).  In  particular. 
Consumers  Energy  requests  to  change: 
safety  limits;  limiting  safety  system 
settings;  limiting  control  system 
settings;  limiting  conditions  for 
operation;  surveillance  requirements; 
design  features;  and  administrative 
controls.  On  November  12, 1997, 
Consxuners  Energy  provided 
supplemental  information  regarding 
their  no  significant  hazards 
determination,  as  requested  by  NRC 
request  for  additional  information  letter 
dated  October  12, 1997.  By  letters  dated 
June  26  and  September  23,  1997.  the 
licensee  certified  permanent  cessation 
of  power  operations  and  permanent 
removal  of  all  fuel  from  the  reactor, 
respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  provides  the 
applicable  requirements  to  assure  safe 
storage  of  spent  nuclear  fuel  during 
decommissioning  following  the 
permanent  cessation  of  power 
operations  at  the  Big  Rock  Point  Nuclear 
Plant  (BRP)  on  August  30, 1997  (see 
Consumers  Energy  letter  to  NRC  dated 
June  26, 1997]  and  permanent  removal 
of  all  fuel  bom  the  reactor  vessel  on 
September  20, 1997  [see  Consumer 
Energy  letter  to  NRC  dated  September 
23,  1997).  Decommissioning  activities 
conducted  using  these  controls  do  not 


present  undue  risk  to  the  public,  and  do 
not  impact  common  defense  and 
securi^.  As  such,  these  changes  will 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

No  accidents  previously  evaluated  in 
the  Updated  Final  Hazards  Summary 
Report  (UFHSR)  will  have  their 
probability  of  occurrence  increased 
because  tbe  proposed  controls 
effectively  preclude  the  occurrence  of 
criticality,  fuel  temperature  exceeding 
limits,  or  fuel  handling  accidents.  The 
probability  of  plant  accidents  associated 
with  power  operations  have  been 
significantly  reduced.  Accidents 
associated  with  spent  fuel  handling, 
including  cask  and  single  bundle  drop 
and  spent  fuel  cooling  capability  loss 
events,  are  still  pertinent  and  were 
reviewed  using  new  data  on  pool 
inventory  and  revised  10  CFR  20 
radiological  limit  determinations.  The 
probability  of  occurrence  of  accidents 
associated  with  storing  441  spent  fuel 
assemblies  in  the  SFP  (current  license 
limit)  have  not  been  affected  by  the 
changes  in  the  proposed  TSs. 

The  consequences  of  a  fuel  handling 
and  cask  drop  accidents  were  evaluated 
based  on  the  removal  of  all  fuel  from  the 
reactor  and  loading  spent  nuclear  fuel  in 
the  SFP.  The  removal  of  all  fuel  from 
the  reector  vessel  to  storage  in  the  SFP 
and  the  subsequent  decay  of  the  fiiel  in 
the  pool  result  in  no  increase  in  the 
probability  of  these  accidents  and 
continuously  reduced  consequences 
from  these  accidents. 

Analyses  using  the  techniques  in 
Branch  Technical  Position  APCSB  9-2 
provide  the  heat  rate  from  a  freshly- 
removed  full  core  off-load  in  the  SFP 
whose  racks  are  filled  with  a  total  of  441 
fuel  assemblies  as  the  most  limiting 
cooling  condition.  Existing  cooling 
equipment  under  the  current  TSs 
provide  sufficient  cooling  to  preclude 
spent  fiiel  pool  temperatures  reaching 
150  degrees-Fahrenheit  with  a  complete 
loss  of  spent  fuel  cooling  for  72  hours. 
This  precludes  entry  into  an  unanalyzed 
condition  for  the  SFP  and  provides  3 
days  to  recover  cooling  flow  of 
"approximately  30"  gallons  per  minute. 
Since  this  specification  change  is 
intended  for  implementation  following 
93  days  after  shutdown  (approximately 
November  30, 1997),  this  analysis 
justifies  the  allowance  of  24  hours  to  re- 
establish cooling  flow  provided  in 
specification  3.1.2. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  permanent  cessation  of  power 
operation  and  removal  of  fuel  from  the 
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reactor  eliminates  the  possibility  of  the 
following  categories  of  accidents  and 
transients  to  create  a  hazard  to  the 
health  and  safety  of  the  public:  increase 
in  heat  removal  by  the  secondary 
system;  increase  in  reactor  coolant 
inventory;  decrease  in  heat  removal  by 
the  secondary  system;  decrease  in 
reactor  coolant  inventory;  reactivity  and 
power  distribution  anomalies; 
anticipated  transient  without  scram; 
and.  single  loop  operation.  These 
revised  TSs,  in  combination  with 
requirements  in  the  UFHSR,  provide 
assurance  that  fuel  handling  and  spent 
fuel  cask  drop  accident,  which  represent 
the  remaining  specific  pertinent 
accidents  analyzed  in  the  "radioactive 
release  from  a  subsystem  of  component" 
category,  will  not  occur.  Because  the 
revised  TSs  related  to  fuel  handling, 
spent  nuclear  fuel  storage,  and  handling 
of  the  spent  fuel  cask  satisfy  current 
license  and  UFHSR  requirements,  no 
new  accidents  are  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  safety  margins  for  analyzed 
accidents  are  maintained  because  the 
containment  structures  and  redundant 
conti-ol  established  by  the  plant  remain 
in  place  until  the  decay  of  spent  fuel  has 
reduced  the  source  term  to  levels  that 
analysis  confirms  do  not  require  the 
containment  features,  ninety  three  days 
after  permanent  cessation  of  operations, 
the  spent  nuclear  fuel  at  BRP  will  have 
decayed  to  the  point  where  the  added 
margin  fitim  this  decay  more  than 
compensates  for  the  removal  of  the 
containment  as  a  safety  feature,  and 
allows  relaxed  controls  for  the  coolinc 
of  the  SFP.  ^ 

The  Big  Rock  Point  Plant  Safety 
Committee  has  reviewed  this  Facility 
Operating  License  and  TS  change 
request  and  has  determined  this  change 
does  not  involve  an  unreviewed  safety 
question  and.  therefore,  involves  no 
significant  hazards  consideration.  The 
proposed  change  has  been  reviewed  by 
the  BRP  Nuclear  Performance 
Assessment  Department. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  as  provided  by 
licensee  letters  dated  September  19  and 
November  12.  1997.  and,  based  on  this 
review,  it  appears  that  the  three 
standards  or  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room:  North 
Central  Michigan  College,  1515  Howard 
Street,  Petosky.  MI  49770. 

Attorney  for  licensee:  ]udd  L.  Bacon, 
Esquire.  Consumers  Energy  Company, 


212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director:  Seymour  H. 
Weiss. 


Duke  Energy  Corporation,  Docket  Nos 
50-269,  50-270.  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  March 
11. 1993;  supplemented  August  26, 
November  29,  December  6, 1993, 
October  3,  1995.  February  27.  and 
September  3.  1997  (TSC  93-03). 

Description  of  amendment  request: 
The  proposed  changes  would  replace 
the  present  Electi-ical  Power  Systems 
section  of  the  Technical  Specifications, 
Sections  3.7  and  4.6.  by  consolidatiing 
and  rearranging  the  present 
specifications,  incorporating  new 
specifications,  and  formating  the  section 
similar  to  the  Babcock  and  Wilcox 
Standard  Technical  Specifications.  The 
proposed  changes  would  address  such 
concerns  as  Keowee  hydro  station 
operability,  Lee  gas  hirbine  operability. 
overhead  and  underground  emergency 
power  path  operability,  Keowee  and 
Keowee  main  step-up  transformer 
outage  requirements,  surveillance 
requirements  of  various  components 
and  systems.  Oconee  distribution 
system  requirements,  protective 
instrumentation  system  requirements, 
operability  of  125  VDC  Vital  Instiument 
and  Control  power  and  limiting 
condition  for  operation,  inverter 
requirements,  Oconee  shutdown 
requirements  related  to  various 
components.  Keowee  unit  extended 
outage,  dc  power  operability 
requirements,  battery  cell  parameter 
requirements,  and  various  editorial  and 
related  Bases  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  die 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

Duke  Power  Company  (Duke) 
(currently  Duke  Energy  Corporation]  has 
made  the  determination  that  this 
amendment  request  involves  a  No 
Significant  Hazards  Consideration  by 
applying  the  standards  established  by 
NRC  regulations  in  10  CFR  50.92.  This 
ensures  that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated: 

Each  accident  analysis  addressed 
within  the  Oconee  Final  Safety  Analysis 
Report  (FSAR)  has  been  examined  with 
respect  to  the  changes  proposed  within 


this  amendment  request.  Changes 
included  in  diis  amendment  request  are 
provided  to  assure  availability  of 
electrical  power  systems  for  mitigation 
of  Design  Basis  Accidents  (DBAs).  As 
described  within  the  technical 
justification,  the  following  types  of 
changes  are  included: 

(1)  Editorial  and  administrative 
changes  associated  with  reformatting 
the  Technical  Specification 
requirements; 

12)  Additional  restrictions  not 
presenUy  included  in  the  Technical 
Specifications  such  as  the  addition  of 
requirements  for  electrical  power 
systems  during  cold  shutdown  and 
refueling,  for  the  230  kV  switchyard 
degraded  grid  protection  system  and  to 
delete  the  special  inoperability  period 
for  the  Keowee  CX  transformer, 

(3)  Technical  changes  to  current 
requirements  to  provide  clarity  and 
operational  flexibility.  These  changes 
maintain  the  ability  of  the  electrical 
power  systems  to  mitigate  the 
consequences  of  DBAs  without  a 
significant  reduction  in  availability. 
These  changes  include  the  definition  of 
emergency  power  padis  to  include  the 
associated  DC  sources  and  auxiliary 
transformers,  the  combination  of  special 
inoperability  periods  for  "planned  '  and 
"unplanned"  reasons,  and  the  ability  to 
use  the  Keowee  special  inoperability 
period  more  than  once  in  a  three  year 
period;  and 

(4)  Relocation  of  requirements  which 
are  unnecessary  for  the  mitigation  of 
DBAs  to  licensee  controlled  documents. 
Relocated  requirements  include 
surveillance  requirements  for  the 
External  Grid  Trouble  Protection 
system. 

Based  on  the  above  and  the  technical 
justification  *  *  *.  diere  is  no 
significant  increase  in  the  probability  of 
DBA  as  a  result  of  this  change,  nor  is 
there  a  significant  increase  in  the 
consequences  of  a  DBA  as  a  result  of 
this  change  since  the  proposed 
amendment  assures  availability  of 
electrical  power  systems. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  kind 
of  accident  previously  evaluated: 
The  proposed  changes  make  no 
physical  changes  to  the  plant 
configuration  and  do  not  adversely 
affect  the  performance  of  any 
equipment.  Operation  of  ONS  [Oconee 
Nuclear  Station]  in  accordance  with 
these  Technical  Specifications  will  not 
create  any  failure  modes  not  bounded 
by  previously  evaluated  accidents. 
Consequently,  this  change  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  kind 
of  accident  previously  evaluated. 
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(3)  Involve  a  significant  reduction  in 
a  margin  of  safety: 

Margins  of  safety  associated  with 
these  Technical  Specifications  have 
been  evaluated.  These  changes  include 
editorial  and  administrative  changes 
associated  with  reformatting  the 
Technical  Specification  requirements, 
additional  restrictions  not  presendy 
included  in  the  Technical 
Specifications,  technical  changes  to 
current  requirements  which  maintain 
the  ability  of  the  electrical  power 
systems  to  mitigate  the  consequences  of 
DBAs,  and  relocation  of  requirements 
which  are  unnecessary  for  the 
mitigation  of  DBAs  to  licensee 
controlled  documents.  The  design  basis 
of  auxiliary  electrical  systems  is  to 
supply  the  required  ES  [emergency 
system]  loads  of  one  Unit  and  safe 
shutdown  loads  of  the  other  two  units. 
The  proposed  amendment  does  not 
affect  any  safety  limits,  setpoints,  or 
design  parameters  and  assures  the 
continued  availability  of  electrical 
power  systems:  thus  preserving  the 
existing  margin  of  safety.  Therefore, 
there  will  be  no  significant  reduction  in 
any  margin  of  safety. 

Duke  has  concluded  based  on  the 
above,  and  the  technical  justification 
*  *  *  that  there  are  no  significant 
hazards  considerations  involved  in  this 
amendment  request. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street.  Walhalla, 
South  Carolina. 

Attorney  for  licensee:  J.  Michael 
McGarry,  III,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Duquesne  Light  Company,  et  al..  Docket 
No.  50-334.  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
Pennsylvania 

Date  of  amendment  request: 
November  4,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Item  6.a.2,  "4.16  Emergency  Bus 
(Start  Diesel),"  of  Table  3.3-4  of 
Technical  Specification  3.3.2.1.  The 
proposed  change  would  reduce  the  trip 
setpoint  for  starting  the  emergency 
diesel  generators  on  emergency  bus 
undervoltage  from  a  trip  setpoint  of 
greater  than  or  equal  to  83  percent  with 
a  12-cycle  delay  time  to  greater  than  or 


equal  to  75  percent  of  nominal  bus 
voltage  with  a  time  delay  of  less  than 
0.9  second  including  auxiliary  relay 
times.  The  proposed  change  would  also 
reduce  the  allowable  value  from  greater 
than  or  equal  to  81  percent  of  nominal 
bus  voltage  to  greater  than  or  equal  to 
74  percent  of  nominal  bus  voltage  with 
a  time  delay  of  less  than  0.9  second 
including  auxiliary  relay  times. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  change  replaces  the 
current  Ei^gineered  Safety  Feature 
setpoint,  allowable  value  and  delay  time 
for  the  diesel  generator  start  on  loss  of 
power  function.  An  analysis  has  been 
performed  to  develop  the  new  values  to 
minimize  the  diesel  generator  starts 
when  a  Reactor  Coolant  Pump  (RCP)  is 
being  started  or  a  fast  bus  transfer 
occurs.  The  heat  generated  by  an 
increase  in  motor  current,  in  response  to 
reduced  voltage,  will  be  less  than  the 
heat  generated  during  motor  starting. 
The  analysis  results  show  that  bus 
voltages  may  dip  below  the  allowable 
setpoint  value  and  then  recover  to  the 
pick-up  setpoint  within  the  proposed 
delay  time  without  stalling  motors. 

The  proposed  change  does  not  affect 
the  design  and  reliability  of  any  plant 
equipment;  therefore,  the  probability  of 
occurrence  of  a  previously  evaluated 
accident  is  not  increased.  The  operation 
of  the  plant  will  not  be  changed  as  a 
result  of  this  proposed  ainendment, 
except  that  fewer  diesel  generator  starts 
will  be  initiated. 

This  function  anticipates  the  loss  of 
voltage  to  protect  equipment  connected 
to  the  4.16  Kv  emergency  bus.  The 
UFSAR  [Updated  Final  Safety  Analysis 
Report]  accident  analyses  do  not  take 
credit  for  this  fimction;  therefore,  the 
consequences  of  an  accident  previously 
evaluated  is  not  increased. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fit>m  any  accident  previously 
evaluated? 

The  proposed  change  to  the  trip 
setpoint,  allowable  value  and  delay  time 
will  continue  to  ensure  that  the  safety- 
related  equipment  connected  to  the 
emergency  bus  is  adequately  protected 
from  a  low  voltage  condition.  These 
setting  changes  will  minimize  the  diesel 
generator  starts  due  to  voltage  drops 


when  an  RCP  is  started  or  a  fast  bus 
transfer  occurs. 

The  new  setpoint  and  time  delay 
allow  normal  voltage  drops  to  occur 
during  expected  plant  operations 
without  causing  any  thermal  damage  to 
safety-related  equipment.  The 
performance  of  the  safety  system  will 
remain  unchanged  and  will  not  alter 
any  plant  equipment,  performance 
requirements  or  safety  analysis. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated 

3.  Ek)es  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety  since  an  analysis  has 
been  performed  to  verify  that  safety- 
related  equipment  connected  to  the 
emergency  bus  is  adequately  protected 
from  a  low  voltage  condition  with  the 
proposed  settings.  The  proposed 
changes  do  not  affect  the  LH^SAR  design 
bases,  accident  assujnptions,  or 
technical  specification  bases.  In 
addition,  the  proposed  changes  do  not 
affect  release  limits,  monitoring 
equipment  or  plant  operating  practices. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a 
marain  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001. 

Attorney  for  Licensee:  ]ay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz.  - 

Entergy  Operations,  Inc.,  et  al..  Docket 
No.  50-416.  Grand  Gulf  Nuclear  Station, 
Unit  1,  Claiborne  County,  Mississippi 

Date  of  amendment  request:  October 
28, 1997. 

Description  of  amendment  request: 
The  amendment  would  (1)  revise  the 
frequency  of  conducting  five 
Surveillance  Requirements  (SRs)  and  (2) 
add  a  10  CFR  Part  50,  Appendix  ) 
Testing  Program  for  Primary 
Containment  Systems  in  the  Technical 
Specifications  (TSs)  for  Grand  Gulf 
Nuclear  Station,  Unit  1  (GGNS).  The 
five  SRs  are  the  following:  SR  3.6.1.1.1 
for  primary  containment,  SR  3.6.1.2.1 
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for  primary  containment  air  locks,  and 
SRs  3.6.1.3.5,  3.6.1.3.8,  and  3.6.1.3.9  for 
primary  containment  isolation  valves. 
The  proposed  revisions  for  each  of  the 
five  SRs  are  to  delete  the  references  to 
SR  8.0.2  not  being  applicable  and 
change  the  surveillance  frequency  from 
being  "in  accordance  with  10  CFR  50, 
Appendix  J,  as  modified  by  approved 
exemptions"  to  "in  accordance  with  10 
CFR  Part  50,  Appendix  J,  testing 
program."  The  testing  program  would 
be  added  to  Section  5.0,  Administrative 
Controls,  of  the  TSs.  Changes  to  the 
Bases  of  the  TSs  were  also  provided  in 
the  submittal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  The  proposed  change  does  not 
significandy  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

[On  April  26, 1995,  die  licensee  was 
granted  an  exemption  to  Appendix  J  of 
10  CFR  Part  50  Uiat  allowed 
performance-based  containment  leak 
rate  testing.  This  exemption  will  expire 
on  the  startup  from  Refiieling  Outage  9, 
currentiy  scheduled  for  the  spring  of 
1998.  The  licensee's  proposed  changes 
to  the  TSs  are  to  adopt  Cation  B, 
Performance-Based  Requirements,  that 
is  now  in  Apf>endix  J,  but  was  not  in 
Appendix  J  in  1995  when  the  exemption 
was  granted.  The  technical  findings  that 
support  the  rulemaking  for  Option  B  are 
in  NUREG-1493,  "Performance-Based 
Containment  Leak  Rate  Test  Program," 
dated  September  1995.  The  licensee 
stated  in  its  submittal  that  its  current 
containment  leak  rate  testing  program 
meets  the  requirements  of  Option  B.] 

Two  initiating  events  were  identified 
which  could  be  affected  by  the  proposed 
changes  [in  the  submittal  of  October  28, 
1997).  An  interfacing  system  LOCA 
[(loss-of-coolant  accident)]  could  be 
caused  by  significant  leakage  of  both 
normally  closed  isolation  valves  in 
systems  with  high  pressure/low 
pressure  interfaces.  Interfacing  systems 
LOCAs  were  considered  for  the  LPCI 
LPCS,  HPCS,  and  RQC  systems  ((i.e., 
low  pressure  coolant  injection,  low 
pressure  core  spray,  high  pressure  core 
spray,  and  reactor  core  isolation 
cooling)].  Because  the  frequency  for 
testing  of  these  valves  will  not  be 
changed  under  this  proposal,  there  is  no 
increase  in  the  probability  or 
consequences  of  an  accident  [previously 
evaluated]. 

The  second  event  evaluated  was  a 
LOCA  outside  containment.  In  this  case 


the  probability  for  failure  of  the  MSIVs 
[{main  steam  isolation  valves)]  and  the 
feedwater  isolation  valves  wete 
calculated  and  combined  with  the 
frequency  of  a  pipe  break  outside 
containment  and  the  conditional 
probability  of  a  core  melt  given  a  LOCA. 
The  increase  in  core  damage  is 
extremely  small  and  therefore  does  not 
significantly  increase  the  probability  of 
any  previously  evaluated  accident. 
Further,  because  the  testing  frequency 
for  MSrVs  and  feedwater  isolation 
valves  are  not  being  changed,  the  LOCA 
outside  containment  events  can  be 
discounted. 

Failure  of,  or  leakage  throughf.)  a 
containment  barrier  can],]  however, 
increase  the  consequences  of  those 
accidents  previously  evaluated.  Because 
the  leakage  probability  for  two  valves  in 
series  to  fail  is  very  small  and  because 
all  lines  isolated  by  a  single 
containment  isolation  valve  always  have 
a  water  seal  and  cannot  act  as  a  release 
pathway  unless  the  integrity  of  the 
connected  system  is  compromised,  there 
is  no  significant  increase  in  the 
consequences  of  any  previously 
evaluated  accident. 

Containment  bypass  can  also  increase 
the  consequences  of  [previously] 
evaluated  accidents.  Accident 
sequences  involving  containment  have 
been  shown  to  be  relatively  insignificant 
by  die  GGNS  IPE  [(Individual  Plant 
Exaiaination]).  The  potential  for 
(containment]  bypass  was  analyzed.  The 
analysis  showed  that  the  probabilities 
for  bypass  were  dominated  by  failure  to 
close  scenarios.  Many  programs  are  in 
place  at  GGNS  to  monitor  containment 
component  performance[.]  and  to  ensure 
that  proper  maintenance  and  repairs  are 
made  during  the  service  life  of  the 
containment.  Other  routine 
surveillances  are  performed  periodically 
to  ensure  that  the  valves  will  close  on 
demand.  In  fact,  all  valves  that  are 
required  to  close  for  containment 
isolation  and  that  are  not  maintained 
closed  at  all  times  during  power 
operations  are  stroke  tested  quarterly 
or(,]  at  a  minimum,  during  each 
refueling  outage  in  accordance  with 
ASME  ({American  Society  of 
Mechanical  Engineers)  Boiler  and 
Pressure  Vessel  Code,]  Section  XI, 
Subsection  IWV. 

[Based  on  the  above,  the  proposed 
changes  do  not  significandy  increase  the 
probability  or  consequences  pf  an 
accident  previously  evaluated.] 

n.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  request  involves  the  reduction  in 
the  local  leak  rate  and  the  integrated 


leak  rate  testing  frequencies  [in 
accordance  with  Option  B  of  Appendix 
J  to  10  CFR  Part  50].  Extending  the  test 
frequencies  has  no  influence  on,  nor 
does  it  contribute  in  any  way  to,  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunction  from  those 
previously  analyzed.  The  mediod  of 
performing  the  test  is  not  changed.  No 
new  accident  modes  are  created  by 
extending  the  testing  intervals.  No 
safety-related  equipment  or  safety 
functions  are  altered  as  a  result  of  this 
change. 

[Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.] 

in.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  only  margin  of  safety  that  has  the 
potential  of  being  impwcted  by  the 
proposed  changes  involves  the  ofEsite 
dose  consequences  of  postulated 
accidents  which  are  directiy  related  to 
containment  leakage  rate.  The 
containment  isolation  system  is 
designed  to  limit  leakage  to  La  which  is 
defined  by  die  GGNS  TSs  to  be  0.437 
percent  by  weight  of  the  containment  air 
[volume]  per  24  houra  at  [the 
containment  pressure  of)  11.5  psig  (Pa). 
The  limitation  on  containment  leakage 
rate  is  designed  to  ensure  that  total 
leakage  volume  will  not  exceed  the 
value  assumed  in  the  accident  analyses 
at  the  peak  accident  pressure  (11.5  psig. 

To  provide  additional  conservatism, 
the  measured  overall  integrated  leakage 
rate  is  further  limited  to  less  than  or 
equal  to  0.75  La  during  performance  of 
the  periodic  integrated  leakage  rate  test 
and  to  less  than  or  equal  to  0.60  La  for 
type  B  and  C  leakage  rate  tests  [of 
Appendix  J].  This  is  done  to  account  for 
the  possible  degradation  of  the 
containment  leakage  barriers  between 
[the  Appendix  J]  tests.  This  acceptance 
criteria  ensures  that  an  acceptable 
margin  of  safety  is  being  maintained  and 
will  not  be  altered  by  the  proposed 
changes.  The  preservation  of  this  margin 
will  continue  to  provide  for  potential 
degradation  of  the  leakage  barriers 
between  tests. 

No  change  in  the  method  of  testing  is 
being  proposed.  The  tests  will  continue 
to  be  done  at  full  pressure  (Pa)  or  greater 
[pressure].  The  test  pressure  fbr  primary 
containment  isolation  valves  will 
continue  to  be  applied  in  the  same 
direction  as  would  be  required  for  the 
valve  to  perform  its  safety  function 
(unless  a  different  direction  can  be 
shown  to  be  equivalent  or  conservative). 
Primary  containment  penetrations 
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which  require  Type  B  leakage  rate  tests 
will  be  performed  in  the  same  manner 
as  before.  The  Type  A  test  (of  Appendix 
)|  will  continue  to  be  performed  at  full 
pressure  (Pa).  Other  programs  are  in 
place  to  ensure  that  proper  maintenance 
and  repairs  are  performed  during  the 
service  life  of  the  primary 
containment!, I  and  systems  and 
components  penetrating  the  primary 
containment. 

No  change  in  the  owners  allowable 
leakage  rate  is  being  proposed.  These 
conservative  leakage  rates  ensure  thatl,] 
if  every  penetration  were  at  its 
maximum  allowable  leakage  rate,  the 
total  containment  leakage  would  still  be 
below  0.60  La.  The  effect  of  multiple 
penetration  barriers  is  not  considered 
which  provides  further  conservatism. 

The  assessment  of  risk  analysis  for  the 
proposed  changes  concluded  that  the 
overall  risk  impact  of  the  changes  are 
neutral  and  essentially  negligible.  Any 
containment  isolation  barrier  allowed  to 
be  tested  at  less  frequent  intervals 
(through  performance-based  testing  of 
proposed  Option  B  of  Appendix  J]  will 
have  demonstrated  enhanced 
performance  which  minimizes  the 
potential  for  increased  leakage.  The 
assessment  further  shows  that  there  is 
reasonable  assurance  that  an  acceptable 
level  of  performance  for  the 
containment  isolation  function  can  be 
maintained.  The  overall  risk  impact  for 
the  proposed  changes  are  small  enough 
to  be  almost  indeterminate.  No  change 
to  the  leakage  rate  specified  in  the  TSs 
is  being  proposed. 

(The  proposed  changes  to  the  TSs  are  in 
accordance  with  Option  B  of  Appendix 
J  of  10  CFR  Part  50.1 

(Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  saJfety.] 

Based  on  the  above  evaluation, 
operation  in  accordance  with  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library,  220  S.  Commerce  Street, 
Natchez,  MS  39120. 

Attorney  for  licensee:  Nicholas  S. 
Rejmolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  NW.,  12th  Floor. 
Washington,  DC  20005-3502. 

NRC  Project  Director  David  A. 
Wigginton,  Acting. 


Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee, 
Atomic  Power  Station.  Lincoln  County, 
Maine 

Date  of  amendment  request: 
September  30, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
eliminate  certain  license  conditions  of 
the  Maine  Yankee  operating  license  that 
are  no  longer  appropriate  in  the 
permanently  defueled  condition  of  the 
plant.  These  conditions  include 
restrictions  on  the  Fire  Protection 
Program  and  implementation  of  leakage 
reduction,  airborne  iodine  monitoring, 
secondary  water  chemistry,  and  cooling 
water  discharge  monitoring  programs. 
By  letter  dated  August  7,  1997,  the 
licensee  certified  permanent  cessation 
of  power  operations  and  permanent 
removal  of  fuel  from  the  reactor  vessel. 
Most  of  the  provisions  of  the  Maine 
Yankee  operating  license  were 
established  to  ensure  protection  of  the 
public  health  and  safety  during  power 
operations.  Maine  Yankee  has  proposed 
to  eliminate  those  license  requirements 
that  are  not  relevant  to  the  permanently 
defueled  plant  condition  to  allow  the 
Maine  Yankee  staff  to  focus  on  those 
provisions  which  are  still  appropriate 
during  decommissioning. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

The  purpose  of  the  proposed  change 
is  to  eliminate  requirements  which  are 
not  appropriate  in  the  permanently 
defueled  plant  condition.  Since  the 
plant  has  permanently  ceased  operation 
and  will  be  maintained  in  a  defueled 
condition,  many  provisions  of  the 
license  related  to  operation  of  the  plant 
are  no  longer  appropriate.  Elimination 
of  these  uimecessary  requirements 
allows  the  plant  staff  to  focus  on  those 
requirements  which  continue  to  be 
appropriate  to  the  existing  plant 
condition.  The  proposed  change  does 
not  affect  those  Chapter  14  accidents 
which  are  appropriate  to  the  current 
plant  conditions:  fuel  handling 
accident,  spent  fuel  cask  drop,  and 
radioactive  liquid  waste  system  leaks 
and  failures,  and  therefore,  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  purpose  of  tnis  proposed  change 
is  to  eliminate  requirements  which  are 
not  appropriate  in  the  permanently « 
defueled  plant  condition.  Since  the 
plant  has  permanently  ceased  operation 
and  will  t>e  maintained  in  a  defueled 
condition,  many  provisions  of  the 
license  related  to  operation  of  the  plant 
are  no  longer  appropriate.  Elimination 
of  these  unnecessary  requirements 
allows  the  plant  staff  to  focus  on  those 
requirements  which  continue  to  be 
appropriate  to  the  existing  plant 
conditions.  This  proposed  change  does 
not  affect  storage  of  spent  fuel  and, 
therefore,  does  not  create  the  possibility 
of  a  new  or  different  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  purpose  of  the  proposed  change 
is  to  eliminate  requirements  which  are 
not  appropriate  in  the  permanently 
defueled  plant  condition.  Since  the 
plant  has  permanently  ceased  operation 
and  will  be  maintained  in  a  defueled 
condition,  many  provisions  of  the 
license  related  to  operation  of  the  plant 
are  no  longer  appropriate.  Elimination 
of  these  unnecessary  requirements 
allows  the  plant  staff  to  focus  on  those 
requirements  which  continue  to  be 
appropriate  to  the  existing  plant 
conditions.  This  proposed  change  does 
not  affect  storage  of  spent  fuel  and, 
therefore,  does  not  involve  a  reduction 
in  a  marein  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  ME 
04578. 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  P.O.  Box  408, 
Wiscasset.  ME  04578. 

NRC  Project  Director:  Seymour  H- 
Weiss. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309.  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  October 
20, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
replace  in  their  entirety  the  existing 
Technical  Specifications  incorporated 
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in  Facility  Operating  License  No.  DPR- 
36  as  Appendix  A.  Maine  Yankee 
developed  the  revised  Technical 
Specifications,  titled  Permanently 
Defueled  Technical  Specifications,  to 
reflect  the  permanently  shutdown  and 
defueled  status  of  the  plant.  Changes  are 
proposed  to  the  definitions,  limiting 
conditions  for  operation,  surveillance, 
and  administrative  control  sections. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  A 
simimary  of  the  licensee's  review  is 
presented  below: 
The  proposed  change  does  not, 
1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

This  proposed  change  is  consistent 
with  the  improved  Standard  Technical 
Specifications.  The  relocation  of 
requirements  horn  the  technical 
specifications  to  the  licensee  controlled 
documents  is  consistent  with  the 
criteria  set  forth  in  10  CFR  50.36  for  the 
content  of  technical  specifications.  The 
removal  of  definitions,  generic  LCO 
actions  and  generic  surveillance 
requirements  has  no  impact  on  facility 
structures  or  equipment  or  the  methods 
of  operation  of  such  structures  or 
equipment.  The  deletion  of  design 
features  and  safety  limits  not  applicable 
to  the  permanently  shutdown  and 
defueled  status  of  the  Maine  Yankee 
reactor  has  no  impact  on  the  remaining 
applicable  design  basis  accidents.  The 
removal  of  LCO  and  Surveillance 
specifications  which  are  related  only  to 
the  operation  of  the  nuclear  reactor  or 
only  to  the  prevention,  diagnosis  or 
mitigation  of  transients  or  accidents 
primarily  involving  the  reactor,  do  not 
affect  the  remaining  applicable 
accidents  previously  evaluated.  The 
critical  safety  functions  involving  core 
reactivity  control,  reactor  heat  removal, 
reactor  coolant  system  inventory  control 
and  containment  integrity  are  no  longer 
necessary  at  the  Maine  Yankee  facility. 
The  postulated  accidents  involving 
damage  to  the  reactor  coolant  sjrstem, 
main  steam  lines,  main  feed  lines,  steam 
generators  or  the  reactor  core  and  the 
subsequent  release  of  radioactive 
material  are  no  longer  applicable  at  the 
Maine  Yankee  facility.  Spent  fuel  pool 
cooling  and  makeup  related  equipment 
and  support  eqwpment  including 
electrical  power  systems  are  not 
required  to  be  continuously  available 
since  there  is  time  available  to  effect 
repairs  or  establish  alternate  sources  of 


makeup  flow  in  the  event  of  a  loss  of 
cooling  and  makeup  flow  to  the  spent 
fuel  pool.  The  effect  of  radioactive 
decay  since  the  shutdown  of  the  reactor 
has  reduced  the  consequences  of  the 
fuel  handling  accident  to  levels  below 
those  previously  analyzed.  The  relevant 
parameters  associated  with  spent  fuel 
pool  (level  and  boron  concentration) 
that  make  up  the  initial  conditions 
assumed  in  applicable  analysis  are 
included  in  the  technical  specifications. 
The  deletion  and  modification  of 
provisions  of  administrative  controls  do 
not  directiy  affect  the  design  of 
structures  or  equipment  necessary  for 
the  safe  storage  of  irradiated  fuel  or  the 
methods  used  for  handling  and  storage 
of  such  fuel  in  the  spent  fuel  pool.  The 
changes  to  the  administrative  controls 
are,  in  fact,  administrative  in  nature  and 
do  not  affect  any  accident  applicable  to 
the  safe  storage  of  irradiated  fuel  or  the 
permanently  shutdown  and  defueled 
condition  of  the  reactor.  Therefore,  the 
proposed  changes  to  the  Maine  Yankee 
Technical  Specifications  do  not  involve 
any  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  have  no  impact 
on  facility  structures  or  equipment 
affecting  the  safe  storage  of  irradiated 
fuel  or  the  methods  of  operation  of  such 
structures  or  equipment  or  handling  and 
storage  of  such  fuel.  These  changes  are 
consistent  with  the  improved  Standard 
Technical  Specifications  and  add  to  the 
clarity  and  ease  of  use  of  the  proposed 
PDTS.  The  removal  of  technical 
specifications  which  are  related  only  to 
the  operation  of  the  nuclear  reactor  or 
only  to  the  prevention,  diagnosis  or 
mitigation  of  transients  or  accidents 
primarily  involving  the  reactor,  can  not 
result  in  different  or  more  adverse 
failure  modes  or  accidents  than 
previously  evaluated  because  the  reactor 
is  permanenUy  shutdown  and  defueled. 
The  proposed  deletion  of  provisions  of 
the  Maine  Yankee  Technical 
Specifications  do  not  affect  systems 
credited  in  the  existing  accident 
analyses  for  the  remaining  applicable 
postulated  accidents  at  the  Maine 
Yankee  facility.  The  proposed  technical 
specifications  continue  to  require 
proper  control  and  monitoring  of  safety 
significant  parameters  and  activities. 
The  proposed  restrictions  on  boron 
concentration  and  level  in  the  spent  fuel 
pool  are  fulfilled  by  normal  operating 
conditions  and  preserve  initial 
conditions  assumed  in  the  analyses  of 
postidated  DBA's.  Therefore,  the 
proposed  changes  to  the  MYTS  does  not 


create  the  possibility  of  a  new  or 
different  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  redaction  in  a 
margin  of  safety. 

Tne  deletion  of  provisions  in  the 
technical  specifications  which  are  not 
related  to  the  storage  of  irradiated  fuel 
or  which  are  inconsistent  with  the  scopke 
of  the  improved  Standard  Technical 
Specifications  will  not  affiect  the 
analyses  of  the  design  basis  accidents 
remaining  applicable  to  the  Maine 
Yankee  facility.  The  postulated  design 
basis  accidents  involving  the  reactor  are 
no  longer  possible  due  to  the 
permanenUy  defueled  status  of  the 
Maine  Yankee  reactor.  The  requirements 
for  systems,  structures  and  components 
which  have  been  deleted  from  the 
Maine  Yankee  Technical  Specifications 
are  not  credited  in  the  existing  accident 
analysis  for  the  remaining  applicable 
postulated  accidents  and  therefore  do 
not  contribute  to  the  mai^gin  of  safiety 
associated  with  the  accident  analysis. 
Therefore,  the  proposed  changes  to  the 
Maine  Yankee  Technical  Specifications 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street.  P.O.  Box  367.  Wiscasset,  ME 
04578. 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  P.O.  Box  408, 
Wiscasset,  ME  04578. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al..  Docket  No.  50-^23, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  October 
15, 1997. 

Description  of  amendment  request: 
The  proposed  change  to  Technical 
Specification  3/4.4.3,  Pressurizer,  would 
replace  the  pressurizer  maximum  water 
inventory  requirement  with  a 
pressurizer  maximum  indicated  level 
requirement.  The  proposed  amendment 
would  also  modify  the  associated  Bases 
section  and  make  editorial  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10  CFR 
50.92  and  has  concluded  diat  the 
revision  does  not  involve  a  significant 
hazards  consideration  (SHC).  The  basis 
for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92(c)  are  not 
satisfied.  The  proposed  revision  does 
not  involve  [an]  SHC  because  the 
revision  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

The  Technical  Specification 
maximum  pressurizer  inventory 
requirement  in  Technical  Specification 
3.4.3  is  being  changed  to  use  the 
numerical  value  for  the  Reactor  Trip 
setpoint  on  pressurizer  high  water  level 
in  Technical  Specification  Section  2.2. 
This  changes  the  requirement  bom  a 
volume  to  a  level  requirement,  is 
consistent  with  the  Improved  Standard 
Technical  Specifications  for 
Westinghouse  plants,  and  represents  a 
more  restrictive  level  requirement  than 
the  current  technical  specification.  The 
bases  change  clarifies  that  the  89%  level 
requirement  only  assures  that  there  is  a 
steam  bubble  in  the  pressurizer.  Also, 
the  bases  change  states  that  pressurizer 
level  is  maintained  by  automatic  and 
procedural  controls  to  provide 
assurance  that  the  design  basis  analyses 
are  valid.  These  changes  do  not  modify 
plant  operation.  Lowering  the  maximum 
level  requirement  so  that  it  is 
numerically  consistent  with  the  reactor 
trip  setpoint,  while  clarifying  the  bases 
of  the  requirement,  [cannot]  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  revision  does 
not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
difierent  kind  of  accident  boxn  any 
accident  previously  evaluated. 

There  are  no  hardware  modifications 
associated  with  the  change.  The  change 
does  not  modify  the  way  that  the  plant 
is  operated.  The  change  modifies 
neither  accident  mitigation  nor  system 
response  post-accident 

Therefore,  the  proposed  revision  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
m^gin  of  safety. 

The  change  places  a  lower  maximum 
pressurizer  level  requirement  for  the 
pressurizer.  The  change  imposes  the 
numerical  setpoint  value  for  the  reactor 
trip  on  pressurizer  high  water  level  as 


the  restriction  on  the  pressurizer  level. 
The  change  to  the  bases  clarifies  that  the 
89%  level  requirement  only  ensures  the 
existence  of  a  steam  bubble  and  not  the 
validity  of  the  design  basis  analyses. 
The  design  basis  non-LOCA  [loss-of- 
coolant  accident]  analyses  use  the 
current  programmed  pressurizer  level 
and  the  LOCA  analysis  uses  62%  level 
for  full  power.  Those  events  that  are 
analyzed  to  address  pressurizer  filling 
concerns  are  initiated  assuming  a  higher 
initial  pressurizer  water  level  that 
accounts  for  6%  level  uncertainty.  The 
bases  change  makes  it  clear  that  the 
pressurizer  level  required  to  assure  the 
validity  of  the  design  basis  analyses  is 
maintained  by  the  automatic  and 
procedural  controls  and  not  the  less 
than  or  equal  to  89%  level  in  the 
requirement. 

Therefore,  the  proposed  revision  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

In  conclusion,  bases  on  the 
information  provided,  it  is  determined 
that  the  proposed  revision  does  not 
involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich,  Coiuiecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270,  Hartford,  Connecticut 

NRC  Deputy  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company 
(NNECX)).  et  ai.  Docket  No.  50-423. 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Cormecticut 

Date  of  amendment  request: 
November  11,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  to  Technical 
Specifications  (TS)  3.9.1.2  and  3.9.13 
and  their  Bases  will  allow  crediting 
soluble  boron  for  maintaining  k- 
efiiective  at  less  than  or  equal  to  0.95 
within  the  spent  fuel  pool  (SFP)  rack 
matrix  following  a  seismic  event  of  a 
magnitude  greater  than  or  equal  to  an 
operatinE  basis  earthquake  (OBE). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10CFR50.92 
and  has  concluded  that  the  revision 
does  not  involve  a  significant  hazards 
consideration  (SHC).  The  basis  for  this 
conclusion  is  that  the  three  criteria  of  10 
CFR  50.92(c)  are  not  satisfied.  The 
proposed  revision  does  not  involve  (an) 
SHC  because  the  revision  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

There  is  one  spent  fuel  pool  accident 
condition  discussed  in  Chapter  15  of  the 
FSAR  [final  safety  analysis  report).  The 
FSAR  discusses  a  fuel  handling  accident 
which  drops  a  fuel  assembly  onto  the 
fuel  racks  during  fuel  movement. 
Degradation  of  the  Borafiex  panels  in  a 
post-seismic  condition  will  have  no 
effect  on  the  probability  of  a  fuel 
assembly  drop  onto  the  stored  fuel,  or 
the  fuel  racks.  Changing  the  way 
Borafiex  responds  to  a  seismic  event 
will  have  no  impact  on  the  probability 
of  a  seismic  event.  A  misplaced  fiiel 
assembly  can  be  postulated  in  the  MPS 
[Millstone  Unit  3]  fuel  pool  as  a  restdt 
of  either  equipment  malfunction  or 
operator  error.  Degradation  of  the 
Borafiex  panels  will  have  no  effect  on 
the  probability  of  a  fuel  misplacement 
event.  Therefore,  the  degradation  of 
Borafiex  in  a  post-seismic  condition 
does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

A  fuel  handling  accident  could  cause 
a  radioactive  release  of  fission  gases, 
resulting  in  dose  consequences.  This 
radioactive  release  of  fission  gases  is 
due  to  the  failure  of  a  certain  number  of 
fuel  pins  which  are  postulated  to  fail 
during  the  fuel  handling  accident.  The 
number  of  fuel  pins  which  are 
postulated  to  fail  in  this  event  is  not 
changed  by  the  degradation  of  the 
Borafiex  panels  in  a  post-seismic 
condition.  There  are  no  criticality  issues 
with  this  fuel  handling  accident  for  the 
reason  described  next.  Although 
conservative,  should  a  fuel  handling 
accident  occur  during  or  after  a  seismic 
event,  even  with  no  Borafiex  credit,  the 
proposed  1750  ppm  [parts  per  million] 
of  soluble  boron  is  sufficient  to  ensure 
that  K-effsctive  of  the  SFP  is  maintained 
at  less  than  or  equal  to  0.95.  The  1750 
ppm  boron  requirement  also  bounds  any 
criticality  concerns  for  a  fuel  handling 
or  dropped  load  event  due  to  the  no 
Borafiex  assumption.  Therefore,  this 
proposed  change  does  not  involve  an 
increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  revision  does 
not  involve  a  significant  increase  in  the 
probability  or  consequence  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated. 

The  change  in  the  way  Borafiex 
responds  to  a  seismic  event  with  the 
presence  of  1750  ppm  boron  does  not 
create  a  new  accident.  The  use  of 
soluble  boron  in  the  spent  fiiel  pool  is 
safe.  There  is  no  possibility  of  a  dilutidn 
event  during  or  following  a  seismic  - 
event  up  to  the  magnitude  of  an  SSE 
(safe  shutdown  earthquake).  The 
normally  filled  piping  systems  in  the 
vicinity  of  the  spent  fuel  pool  are  fire 
protection,  hot  water  heating,  hot  water 
preheating,  domestic  water,  and 
component  cooling.  In  addition,  the  roof 
drain  system  piping  runs  through  the 
building.  An  engineering  review  of 
these  systems  has  determined  that  the 
majority  of  the  systems  are  leak  tight 
and  meet  NU's  [Northeast  Utilities') 
conunitment  to  seismic  II/I  criteria  for  a 
seismic  event  up  to  and  including  an 
SSE.  The  analysis  was  performed 
consistent  with  the  original  design 
criteria  for  seismic  H/I  piping  as 
docimiented  in  section  3.9.2  of  the 
Millstone  3  Safety  Evaluation  Report 
(SER)  Number  4. 

Portions  of  fuel  building  piping 
systems  that  may  not  be  leak  tight 
following  an  SSE,  and  that  would  not 
leak  into  the  spent  fuel  pool  based  on 
location  of  the  potential  leak,  are  not 
possible  sources  of  dilution. 

Two  lines  in  the  Hot  Water  Preheating 
system  will  be  modified  to  meet  the  leak 
tight  seismic  n/I  criteria  and  vrill  not  be 
possiUe  sources  of  dilution. 

A  new  pipe  support  will  be  added  to 
the  roof  drain  piping  to  meet  die  seismic 
n/I  criteria.  With  the  new  support 
installed,  one  portion  of  the  drain 
piping  will  still  not  meet  leek  tight 
requiraments.  The  inlet  opening  on  the 
roof  feeding  this  portion  ^the  piping 
will  theiefote  be  ca]^ied.  Since  the 
location  of  the  potential  cracking  in  the 
drain  piping  lies  above  the  connection 
to  the  balance  of  the  drain  piping,  and 
the  system  is  not  under  pressure,  water 
flowfaig  from  other  portions  of  the  drain 
system  wrill  not  flow  up  to  and  out  of 
the  potentially  cracked  portion.  This 
precludes  a  possible  source  of  dilution. 

Non  borated  water  sources  that  are 
ctmnected  to  the  SFP  will  be  isolated 
following  a  seismic  event  of  greater  than 
or  equal  to  an  OBE  to  prevent  dilution. 
Therefore  there  is  no  possibility  of  a 
SFP  boron  dilution  accident  coincident 
with  or  following  a  seismic  event  up  to 


an  SSE,  and  credit  for  soluble  boron  is 
acceptable  to  meet  the  K-effective  limit 
of  0.95  for  the  SFP.  The  crediting  of 
soluble  boron  in  the  spent  fuel  pool  to 
control  K-effective  following  a  seismic 
event  does  not  create  a  new  accident  as 
boron  dilution  of  the  pool  can  be 
prevented  by  closing  and 
administratively  controlling  the  opening 
of  dilution  paths  to  the  pool  and 
initiating  routine  sampling  requirements 
on  SFP  boron.  At  present  the  crediting 
of  soluble  boron  following  a  fuel 
misplacement  event  is  allowed  for  [inj 
the  Millstone  3  (TS).  Analysis  has 
shown  that  a  seismic  event  of  greater 
than  an  OBE  level  earthquake  can  cause 
Borafiex  damage  which  can  be  more 
limiting  than  a  fuel  misplacement  event. 
As  such,  the  minimum  boron 
requirement  in  the  fuel  pool  will  be 
increased  from  800  ppm  to  1750  ppm. 
As  such,  no  new  accident  has  been 
created  because  the  crediting  of  boron 
following  a  malfunction/accident  has 
always  been  allowed. 

Therefore,  the  proposed  revision  does 
not  create  the  possibility  of  a  new  or 
diffsrent  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety,  as  defined  by 
MP3  Technical  Specifications,  is  to 
ensure  that  the  K-effective  of  the  MPS 
SFP  is  maintained  less  than  or  equal  to 
0.95  at  all  times.  The  proposed  change 
does  not  credit  soluble  boron  during 
normal  operations,  but  allows  crediting 
soluble  boron  at  a  new  higher 
concentration  for  control  of  K-effective 
during  malfunction  conditions.  There  is 
no  reduction  in  the  margin  of  safety  as 
the  result  of  the  degradation  of  Borafiex 
following  a  greater  than  OBE  seismic 
event,  because  soluble  bonm  will 
compensate  for  the  loss  of  Borafiex.  A 
value  of  1750  ppm  of  sohiUe  bmon  in 
the  SFP  at  all  times  ensares  that  K- 
effective  of  the  MPS  SFP  is  maintained 
less  than  or  ei^  to  0.95  at  all  times, 
indndiu  this  new  malfimction  di 
degraded  Bor^lex  following  a  greater 
than  OBE  seismic  event 

Eliminating  the  credit  ibr  the 
teactivity  (hold-down)  effect  of  Borafiex 
panels  in  conjunction  with  1 750  ppm 
boron  will  have  no  effect  on  the 
probability  of  a  seismic  event  As  the 
probability  of  a  seismic  event  has  not 
changed  there  is  no  increase  in  the 
probability  of  an  accident  or 
malfunction  due  to  a  seismic  event 
Following  a  seismic  event  operators  are 
presenUy  required  to  make  inspecticms 
of  the  plant  to  determine  post  seismic 
event  plant  conditions.  As  a  result  of 
this  change,  inspections  will  be  required 
to  review  the  status  of  the  spent  fuel 


pool  and  isolate  potential  dilution  paths 
following  a  seismic  event  of  greater  than 
or  equal  to  [an]  OBE.  These  actions  are 
consistent  with  present  guidance  in  the 
seismic  response  procedure  and  do  not 
create  an  undue  burden  on  the  operator. 
To  comi>ensate  for  the  potential  loss  of 
Borafiex  after  a  seismic  event,  the  SFP 
is  now  required  to  be  [)  borated  at  all 
times  to  at  least  1750  ppm  to  maintain 
the  proper  post  seismic  K-effective 
condition.  As  such,  there  is  no 
niitigation  equipment  that  has  to  operate 
in  the  spent  fuel  pool  following  a 
seismic  event. 

Although  die  Borafiex  in  the  fuel 
racks  is  assumed  to  fail  in  a  seismic 
event  greater  than  an  OBE,  the  presence 
of  soluble  boron  in  the  fuel  pool  water 
will  compensate  for  the  loss  of  Borafiex. 
Surveillance  requirements  on  SFP  boron 
will  ensure  that  there  will  be  boron 
present  in  the  SFP  and  ensure  that  the 
SFP  is  not  diluted  below  the  minimum 
required  boron  concentration  during 
normal  operation. 

As  the  presence  of  SFP  soluble  boron 
during  and  after  a  seismic  event 
maintains  k-effective  less  than  0.95  .' 
there  is  no  effsct  on  the  consequences 
of  any  accidents  evaluated.  As  there  are 
no  new  accidents  created,  there  are  no 
changes  in  the  consequences  of 
previously  analyzed  accidents,  and 
there  is  no  effect  on  the  consequences 
of  any  accident  There  is  no  reduction 
in  the  margin  of  safety  as  the  result  of 
the  degradation  of  Borafiex  following  a 
greater  than  OBE  seismic  event,  because 
during  normal  operations  k-effective 
remains  less  than  0.95  without  reliance 
on  soluble  boron,  and  during 
malfunction  and  accident  condition* 
soluble  boron  can  be  used  to 
compensate  for  the  loss  of  Borafiex  to 
maintain  K-effective  less  than  0.95. 

Therefore,  the  profKtsed  revision  does 
not  involve  a  significant  reduction  in  a 
aaaigin  of  safety. 

In  conchision,  based  on  the 
information  provided,  it  is  determined 
that  the  proposed  revision  does  not 
involve  an  SHC 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwrich,  Connecticut,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Feiry  Road.  Waterford. 
Connecticut 
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Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq.,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford,  Connecticut 

NRC  Deputy  Director:  Phillip  F. 
McKee. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska:^ 

Date  of  amendment  request:  October 
3. 1997. 

Description  of  amendment  request: 
Omaha  Public  Power  District  (OPPD) 
proposes  to  change  the  Fort  Calhoun 
Station  Unit  No.  1  Technical 
Specifications  (TS)  by  revising  TS 
Surveillance  Requirement  3.9. 
"Auxiliary  Feedwater  System."  to 
clarify  what  flow  paths  are  required  to 
be  tested.  Additionally.  OPPD  proposes 
to  revise  the  auxiliary  feedwater  pumps' 
surveillance  requirements  to  delete  the 
specific  discharge  pressure. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

A  change  to  TS  3.9(2)  is  proposed  to 
delete  the  specific  discharge  pressure 
specified  for  the  Auxiliary  Feedwater 
(AFW)  pumps'  surveillance.  The 
developed  head  of  the  motor-driven  and 
steam  turbine-driven  AFW  pumps  is 
verified  quarterly.  These  tests  are  in 
addition  to  those  required  by  TS  3.3, 
which  implements  ASME  Section  XI 
Inservice  Testing  (1ST)  to  evaluate  a 
pump's  performance  against  its  pump 
curve  to  determine  operability.  The  1ST 
program  is  controlled  by  TS  3.3,  and 
requires  that  testing  of  ASME  Code 
Class  1,  Class  2,  and  Class  3  pumps 
shall  be  performed  in  accordance  with 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code,  as  required  by  10 
CFR  50.5Sa(g),  except  where  specific 
written  relief  has  been  granted  by  the 
NRC.  Therefore,  the  proposed  change 
does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accid^t  previously  evaluated. 

The  proposed  changes  to  TS  3.9(4) 
and  the  Basis  Section  only  clarify  the 
AFW  flow  paths  that  are  required  to  be 
tested.  The  proposed  change  follows  the 
recommendations  of  NUREG-0635. 
"Generic  Evaluation  of  Feedwater 
Transients  and  Small  Break  Loss-of- 
Coolant  Accidents  in  Combustion 
Engineering  Designed  Operating 
Plants,"  Recommendation  GS-6(2).  No 


physical  changes  are  proposed, 
information  is  being  added  to  clarify  the 
testing  required  to  meet  the 
recommendations  of  NUREG-0635, 
therefore  these  proposed,  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

There  will  be  no  physical  alterations 
to  the  plant  configuration  or  changes  in 
operating  modes.  The  proposed  change 
to  delete  the  specific  discharge  pressure 
of  the  AFW  pumps  from  the  TS  is 
consistent  with  the  ASME  Code  Section 
XI  requirements  that  are  controlled  by 
TS  3.3.  Testing  requirements  of  TS  3.3 
require  testing  of  ASME  Code  Class  1 . 
Class  2,  and  Class  3  pumps  in 
accordance  with  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code, 
as  required  by  10  CFR  50.55a(g).  except 
where  specific  written  relief  has  been 
granted  by  the  NRC.  The  clarifications 
being  provided  to  describe  the  flow 
paths  only  provide  additional 
information  for  testing  required  to  meet 
the  recommendadon  of  NUREG-0635. 

Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
diSierent  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  result 
in  any  physical  alterations  to  the  plant 
configuration  or  changes  to  the 
application  of  setpoints  or  limits. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Project  Director:  William  H. 
Bateman. 


Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  amendment  request: 
November  4,  1997. 

Description  of  amendment  request: 
The  amendments  would  change  the 
Emergency  Diesel  Generator  (EDG) 
Technical  Specification  (TS)  3/4.8.1  to 
(1)  delete  18-month  surveillance 
requirement  4.8.1.1. 2. d.l,  and  (2) 
eliminate  the  accelerated  testing 
requirement  of  Table  4.8-1.  Both 
changes  have  been  approved  on  other 
nuclear  power  facilities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  prosented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  deleting  the 
requirement  for  an  18  month  diesel 
inspection  is  consistent  with  the 
improved  Standard  Technical 
Specifications  (NUREG-1433)  and  does 
not  result  in  any  changes  to  the  existing 
plant  design.  The  Salem  preventive 
maintenance  program  utilizes  diesel 
generator  performance  history, 
engineering  analyses  and 
manufacturer's  recommendations  as 
appropriate  for  determining  diesel 
generator  inspection  requirements.  The 
Technical  Specifications  will  continue 
to  contain  surveillance  requirements 
that  demonstrate  the  functional 
capability  of  the  diesel  generators.  The 
change  does  not  impact  the  ability  of  the 
diesel  generators  or  the  AC  electrical 
power  sources  to  perform  their  function, 
nor  result  in  a  significant  increase  in  the 
consequences  of  any  accident 
previously  evaluated.  The  diesel 
generators  will  continue  as  designed. 

PSE&G  has  implemented  the 
provisions  of  the  maintenance  rule  for 
EDG's,  including  the  appropriate 
regulatory  guidance.  This  provides  a 
program  which  assures  EDG 
performance.  The  elements  of  this 
program  include  the  performance  of 
detailed  root  cause  analysis  of 
individual  failures,  effective  corrective 
actions  taken  in  response  to  individual 
failures,  and  implementation  of 
preventive  maintenance  consistent  with 
the  Maintenance  Rule.  Additionally,  the 
proposed  changes  (elimination  of 
accelerated  diesel  generator  testing 
requirements  of  TS  4.8.1.1. a  in  lieu  of 
monthly  testing  and  deletion  of  special 
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reporting  requirements  for  diesel 
failures),  do  not  delete  the  surveillance 
requirements  but  rather  set  their 
fi^quency  at  every  31  days.  Monitoring 
the  effectiveness' of  EDG  maintenance 
and  continuing  surveillance  testing  will 
ensure  that  the  diesel  generators  will 
perform  their  intended  functions  and 
will  minimize  failures.  As  is  noted  in 
the  recommendations  of  GL  [Generic 
Letter)  94-01,  because  PSE&G  is 
monitoring  and  maintaining  EDG 
performance  in  accordance  with  the 
provisions  of  10  CFR  50.65,  there  is  no 
longer  a  need  for  special  reporting 
requirements. 

Since  the  changes  do  not  affect  the 
assurance  of  diesel  generator  reliability 
or  operability  as  discussed  above,  there 
is  no  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed. 

This  request  does  not  result  in  any 
change  to  the  plant  design  or  does  it 
involve  a  significant  chemge  in  current 
plant  operation.  The  diesel  generators 
are  inspected  utilizing  diesel  generator 
operating  history,  engineering  analyses 
and  manufacturer's  recommendations  as 
appropriate,  and  the  remaining 
surveillance  requirements  continue  to 
demonstrate  the  functional  capability  of 
the  diesel  generators. 

Changing  the  surveillance  of 
frequency  of  TS  4.8.1.2.a  to  31  days  the 
existing  frequency  as  determined  by 
Table  4.8-1,  does  not  create  a  new  or 
different  kind  of  accident.  Deleting  of 
special  reporting  requirements, 
appropriate  in  light  of  the  monitoring 
and  maintenance  in  conformance  with 
10  CFR  50.65,  and  reliance  on  the 
reporting  requirements  of  10  CFR  50.72 
and  10  CFR  50.73,  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  proposed  changes  do  not  result  in 
any  change  to  the  plant  design  nor  do 
they  involve  a  significant  change  in 
current  plant  design.  No  new  failure 
modes  will  be  introduced.  Therefore, 
the  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  bom  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
marein  of  sajfety. 

The  proposed  request  does  not 
adversely  impact  the  reliability  of  the 
diesel  generators.  As  stated  above,  the 
diesel  generator  operating  history, 
engineering  analyses  and  the 
manufacturer's  recommendations  will 
be  utilized  as  appropriate  to  perform 


diesel  generator  inspections. 
Additionally,  other  Technical 
Specification  surveillance  requirements 
will  continue  to  demonstrate  the 
functional  capability  of  the  diesel 
generators.  The  diesel  generators  will 
continue  to  perform  their  design 
functions. 

Noting  the  monitoring  and 
maintenance  being  performed  in 
conformance  with  10  CFR  50.65, 
revision  of  the  frequency  of  surveillance 
testing  of  4.8.1.1.2.8  does  not  adversely 
impact  the  reliability  of  the  diesel 
generators.  Deletion  of  the  special 
reporting  requiremenU  of  4.8.1.1.4  does 
not  impact  the  operability  or  the 
reliability  of  the  diesel  generators. 
This  r^uest  does  not  involve  an 
adverse  impact  on  diesel  generator 
operation  or  reliability.  Since  the  diesel 
generator  function  is  not  affected  by  the 
proposed  change,  this  request  does  not 
involve  a  significant  reduction  in  a 
maivin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway,  Salem,  NJ  08079. 

Attorney  for  licensee:  Jeffrie  ].  Keenan, 
Esquire,  Nuclear  Business  Unit— N21. 
P.O.  Box  236.  Hancocks  Bridge,  NJ 
08038. 
NRC  Project  Director:  John  F.  Stolz. 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  October 
16, 1997. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Farley  Nuclear  Plant  (FNP) 
Units  1  and  2  Technical  Specifications 
(TS)  to  increase  the  allowable  number  of 
charging  pumps  capable  of  injecting 
into  the  reactor  coolant  system  (RCS) 
when  the  temperature  of  one  or  more  of 
the  RCS  cold  legs  is  180»F  or  less.  The 
amendments  would  also  modify  the 
FNP  TS  to  allow  a  maximum  of  two 
charging  pumps  to  be  capable  of 
injecting  into  the  RCS  during  pump 
swap  operations. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  TS  3.1.2.3 
allow  two  charging  pumps  to  be  capable 
of  injecting  into  the  reactor  coolant 
system  (RCS)  for  a  period  not  to  exceed 
15  minutes  while  RCS  cold  leg 
temperature  is  at  or  below  180  degrees 
F.  "The  intent  is  to  allow  the  operator  to 
start  a  second  pump  long  enough  to 
ensure  that  it  operates  properly  and 
then  to  promptly  secure  the  pump  that 
was  originally  running.  This  order  of 
ptimp  operation  will  dlow  seal 
injection  flow  to  be  maintained  to  the 
RCS  pumps  number  one  seal 
continuously,  thus  preventing  loss  of 
pressure  to  die  seals  and  maintaining 
filtered  water  flow  through  the  seals. 
The  proposed  revised  bases  address  the 
potential  for  (an)  RCS  mass  addition 
transient.  Guidance  is  given  to  prevent 
the  charging  pump  swap  bom  being 
conducted  while  the  RCS  is  in  a 
condition  conducive  to  an  overpressure 
transient.  The  RCS  should  be  in  a  non 
water  solid  condition  and  the  residual 
heat  removal  (RHR)  relief  valves  must 
be  operable  or  the  RCS  must  be  vented 
while  the  pump  swap  evolution  is  in 
progress.  The  proposed  revision  to  TS 
3.1.2.3  allows  15  minutes  to  have  two 
pumps  capable  of  injecting  into  the 
RCS,  although  two  pumps  will  be 
running  only  momentarily,  the 
remaining  time  is  needed  to  perform  the 
charging  pump  circuit  breaker  racking 
operations  needed  to  render  one  of  the 
two  pumps  incapable  of  injecting  into 
the  RCS.  The  proposed  actions 
statement  3.1.2.3b  directs  that 
immediate  action  be  taken  to  render  all 
but  one  pump  inoperable  should  the 
allotted  15  minutes  be  exceeded.  This 
action  is  more  appropriate  than  is 
currently  specified.  These  proposed 
changes  include  sufficient  controls  to 
prevent  an  RCS  overpressurization 
event. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

This  proposed  change  involves  no 
change  to  the  physical  plant.  It  allows 
for  a  very  limited  and  controlled 
operational  change.  The  change 
increases  the  potential  for  a  mass 
addition  transient  while  the  RCS  is  (at 
orj  below  180  degrees  F;  however, 
sufficient  controls  are  proposed  to 
prevent  a  cold  overpressure  event. 
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Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  includes 
controls  sufficient  to  prevent  a 
significant  reduction  in  the  possibility 
or  consequences  of  an  accident.  The 
proposed  change  specifies  that  the 
pump  swap  evolution  be  performed 
under  conditions  that  will  prevent  an 
adverse  plant  transient.  In  addition,  the 
proposed  revision  provides  appropriate 
operator  action  that  does  not  currently 
exist.  This  change  is  consistent  with 
NUREG  1431.  Standard  Technical 
Specifications-Westinghouse  Plants. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  Post 
Office  Box  1369,  Dothan,  Alabama. 

Attorney  for  licensee:  M.  Stanford 
Blanton.  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama. 

NRC  Project  Director  Herbert  N. 
Berkow. 

Previoosly  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  4, 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  revises  the 
description  of  the  electrical  controls  for 
Operating  Reactor  Building 
Recirculation  System  Fan/Cooler 
contained  in  the  Final  Safety  Analysis 
Report  and  Improved  Technical 
Specification  Bases. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register: 
November  13,  1997  (62  FR  60921). 

Expiration  date  of  individual  notice: 
December  15, 1997. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  River,  Florida  34428. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  31, 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  revises  Operating 
License  No.  DPR-72,  License  Condition 
2.C.(5)  and  deletes  the  requirement  for 
installation  and  testing  of  flow 
indicators  in  the  emergency  core  cooling 
system. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register: 
November  12, 1997  (62  FR  60733). 

Expiration  date  of  individual  notice: 
December  12,  1997. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  River,  Florida  34428. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant.  Citrus 
County.  Florida 

Date  of  application  for  amendment: 
October  31,  1997. 

Brief  description  of  amendment:  The 
proposed  amendment  involves  revisions 
to  the  Crystal  River  3  Technical 
Specifications  (TS)  relating  to  decay 
heat  removal  requirements  in  Mode  4. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register 
November  12. 1997  (62  FR  60735). 

Expiration  date  of  individual  notice: 
December  12, 1997. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  River,  Florida  34428. 


Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  31, 1997. 

Brief  description  of  amendment:  The 
proposed  amendment  involves  revisions 
to  the  Crystal  River  3  Technical 
Specifications  (TS)  relating  to  the 
methodology  for  post-loss  of  coolant 
accident  boron  precipitation  prevention. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register: 
November  12, 1997  (62  FR  60731). 

Expiration  date  of  individual  notice: 
December  12,  1997. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,.  8619 
W.,  Crystal  River,  Florida  34428. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
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Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Duke  Energy  Corporation,  et  al.,  Docket 
No.  50-414.  Catawba  Nuclear  Station. 
Unit  2.  York  County.  South  Carolina 

Date  of  application  for  amendment: 
May  27, 1997. 

Brief  description  of  amendment:  The 
amendment  deletes  references  to  steam 
generator  tube  sleeving  and  repair 
criteria  that  will  not  be  used  for  the 
Westinghouse  Model  D5  steam 
generators  in  use  at  Catawba  Unit  2. 
Also,  unused  paragraph  numbers  have 
been  deleted  and  a  typographical  error 
has  been  corrected. 

Date  of  issuance:  November  13, 1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  154. 

Facility  Operating  License  No.  NPF- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Raster:  June  18,  1997  (62  FR  33122). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  13, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Sti«et,  Rock  Hill.  South  Carolina. 

Entergy  Operations.  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  October 
7, 1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Appendix  A 
Technical  Specifications  (TSs)  by 
modifying  TS  3.3.3.7.3,  and 
Surveillance  Requirements  (SRJ 
4.3.3.7.3  for  the  broad  range  gas 
detection  system.  Also  it  makes  some 
changes  to  the  Bases  in  section  3/4.3.3.7 
to  incorporate  information  associated 
with  the  existing  toxic  gas  monitors. 
Date  of  issuance:  November  14,  1997. 
Effective  date:  November  14. 1997,  to 
be  implemented  within  60  days. 
Amendment  No.:  135. 
Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  15, 1997  (62  FR 
53660). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  14, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 

Entergy  Operations.  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  February 
6, 1996. 

Brief  description  of  amendment:  The 
proposed  change  will  amend  the 
Allowable  Values  of  parameters  in  Table 
3.3-4  of  Waterford  Steam  Electiic 
Station,  Unit  3.  (Waterford  3)  Technical 
Specifications  (TSs)  to  make  it 
consistent  with  the  identical  parameters 
in  Table  2.2-1  of  TSs  for  Waterford  3. 
The  proposed  change  will  add  Mode  4 
to  surveillance  requirements  of  Table 
4.3-2,  Item  5.c  (Safety  Injection  System 
Automatic  Actuation  Logic)  that  was 
inadvertenUy  removed.  Finally,  the 
proposed  change  removes  a  reference  to 
TS  3.3.3.2  in  Surveillance  Requirements 
TS  4.10.2.2  and  4.10.4.2  since  Incore 
Detectors  has  been  removed  fiom  the 
TSs. 
Date  of  issuance:  November  20, 1997. 
Effective  date:  November  20,  1997,  to 
be  implemented  within  60  days. 
Amendment  No.:  136. 
Facility  Operating  License  No.  NPF- 
38:  Amendment  revised.the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  5, 1996  (61  FR  28615). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  20, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122. 


Houston  Lighting  &■  Power  Company, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  J  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  August 
23, 1996,  as  supplemented  by  letters 
dated  October  1  and  15, 1996,  and 
January  28, 1997. 

Brief  description  of  amendments:  The 
amendments  reflect  the  approval  of  the 
transfer  of  the  authority  to  op>erate 
South  Texas  Project,  Units  1  and  2, 
under  the  licenses  to  a  new  operating 
company.  South  Texas  Project  Nuclear 
Operating  Company. 

Date  of  issuance:  November  17, 1997. 

Effective  date:  November  17, 1997. 


Amendment  Nos.:  Unit  1 — 

Amendment  No.  93;  Unit  2 

Amendment  No.  80. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications  and 
the  operating  licenses. 

Date  of  initial  notice  in  Federal 
Register  November  7. 1996  (61  FR 
57719). 

The  additional  information  contained 
in  the  supplemental  letter  dated  January 
28,  1997,  was  clarifying  in  nature  and 
thus,  it  was  within  the  scope  of  the 
initial  notice  and  did  not  affect  the 
staff's  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  17, 
1997. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Wharton  County  Jimior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton,  TX 
77488. 


Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  5.  1997. 

Brief  description  of  amendment: 
Technical  Specification  Surveillance 
4.8.4.1  requires  periodic  testing  of  lower 
voltage  circuit  breakers  for  all 
containment  penetration  conductor 
overcurrent  protective  devices.  The 
amendment  modifies  the  requirements 
for  determining  the  operability  of  lower 
voltage  circuit  breakers  by  using  the 
manufacturer's  curve  of  current  versus 
time  to  test  delay  trip  elements,  clarifies 
the  use  of  two  pole  in  series  testing,  and 
expands  the  Bases  description  of  the 
testing. 

Date  of  issuance:  November  14, 1997. 

£^ect/ve  dote:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  153.  -* 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  4,  1997  (62  FR  30637). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  14, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
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Norwich.  Connecticut  06360,  and  the 
Waterford  Ubrary,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
bland  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
May  15, 1997,  as  supplemented  August 
29,  October  20,  October  24,  and  October 
28, 1997. 

Brief  description  of  amendments:  The 
amendments  revise  certain  Technical 
Specification  (TS)  limitations  on  reactor 
coolant  system  leakage  and  steam 
generator  tube  surveillance,  and 
implement  a  voltage-based  repair 
criteria  per  requirements  of  NRC 
Generic  Letter  95-05,  "Voltage- Based 
Repair  Criteria  for  Westinghouse  Steam 
Generator  Tubes  Affected  by  Outside 
Diameter  Stress  Corrosion  Cracking."  In 
addition,  the  amendments  correct  a 
typographical  error  in  TS  Section  4.12.C. 

Date  of  issuance:  November  18, 1997. 

Effective  date:  November  18, 1997, 
with  full  implementation  of  the 
Technical  Specifications  within  30 
days.  License  Condition  5  of  Appendix 
B  shall  be  implemented  immediately 
upon  issuance  of  the  amendments. 

Amendment  Nos.:  133  and  125. 

Facility  Operating  License  Nos.  DPH- 
42  and  DPR-60:  Amendments  revised 
the  licenses  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  August  13, 1997  (62  FR 
43371). 

The  August  29,  October  20,  October 
24,  and  October  28, 1997,  supplements 
provided  clarifying  information  that  did 
not  change  the  staff's  initial  proposed 
no  signiGcant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  November  18, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244.  R.  E.  Ginna  Nuclear 
Power  Plant,  Wayne  County,  New  York 

Date  of  application  for  amendment: 
August  19,  1997,  as  supplemented 
September  17. 1997. 

Brief  description  of  amendment:  The 
amendment  revised  the  Ginna  Station 
Improved  Technical  Specifications  to 


correct  an  error  in  the  required 
accumulator  berated  water  volume 
specified  in  Surveillance  Requirement 
3.5.1.2. 

Date  of  issuance:  November  10, 1997. 

Effective  date:  November  10, 1997. 

Amendment  No.:  69. 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  October  8,  1997  (62  FR  52587). 

The  September  17, 1997,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  November  10, 
1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  OES  Nuclear,  Inc., 
Pennsylvania  Power  Company.  Toledo 
Edison  Company,  Docket  No.  50-440, 
Perry  Nuclear  Power  Plant,  Unit  1 ,  Lake 
County,  Ohio . 

Date  of  application  for  amendment: 
October  24, 1996,  as  supplemented  June 
16  and  October  2,  1997. 

Brief  description  of  amendment:  This 
amendment  revised  the  minimum 
critical  power  ratio  safety  limit  to  reflect 
the  10  CFR  Part  21  condition  reported 
by  General  Electric  in  their  letter  to  the 
NRC  dated  May  24,  1996. 

Date  of  issuance:  November  7, 1997. 

Effective  date:  November  7, 1997. 

Amendment  No.:  91. 

Facility  Operating  License  No.  NPF- 
58:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  12, 1997  (62  FR 
6569).  The  Jime  16  and  October  2, 1997, 
supplemental  letters  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  7, 1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio  44081. 

Doted  at  Rockville,  Maryland,  this  25th  day 
of  November  1997. 


For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects — 
m/IV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-31522  Filed  12-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Rsview; 
Comment  Request 

Upon  Written  Request.  Copies  Available 
From:  Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information- Services, 
Washington.  DC  20549. 

Extension:  Rule  13e-l.  SEC  File  No.  270- 
255.  OMB  Control  No.  3235-0305;  Rule 
12g3-2,  SEC  File  No.  270-104,  OMB  Control 
No.  3235-0119;  Trust  Indenture:  Act  Rules, 
SEC  File  No.  270-115,  OMB  Control  No. 
3235-0132. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

"Purchase  of  Securities  by  issuer 
thereof  under  the  Securities  Exchange 
Act  of  1934".  Rule  13e-l  under  the 
Exchange  Act  is  designed  to  provide 
shareholders  and  the  marketplace  with 
relevant  information  concerning  issuer 
repurchases  during  a  tender  offer  for  its 
securities  by  a  third  party.  Public 
companies  are  the  respondents.  An 
estimated  20  respondents  will  file 
submissions  annually  at  an  estimated  13 
hours  per  response  for  a  total  aimual 
burden  of  260  hours. 

"Securities  Exchange  Act  of  1934 — 
Rule  12g3-2."  Rule  12g3-2  provides  an 
exemption  for  certain  foreign  securities. 
It  affects  approximately  1 ,800  foreign 
issuer  respondents  at  an  estimated  one 
burden  hour  per  response  for  a  total 
axuual  burden  of  1,800  hours. 

"Requirements  as  to  Form  and 
Content  of  Applications,  Statements  and 
Reports  under  the  Trust  Indenture  Act 
of  1939."  Rules  7a-15  through  7a-37 
under  the  Trust  Indenture  Act  of  1939 
("TIA")  provides  guidance  for 
complying  with  requirements  under  the 
TIA.  Persons  and  entities  subject  to  TIA 
requirements  are  the  respondents.  No 
information  collection  burdens  are 
imposed  directly  by  these  rules  so  they 
are  assigned  only  one  burden  hour  for 
administrative  convenience. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


..I 
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unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building, 
Washington.  D.C.  20503;  and  (ii) 
Michael  E.  Bartell.  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  November  25, 1997. 
Mai:garet  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-31616  Filed  12-2-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PM-  No.  IC-22904rai2-1060e] 

Acorn  Investment  Trust;  Notice  of 
Application 

November  24, 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for  an 
order  (i)  under  section  6(c)  of  the 
Investment  Con^pany  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
13(a)(2),  18(f)(1),  22(f),  and  22(g)  of  the 
Act;  (ii)  under  sections  6(c)  and  17(b)  of 
the  Act  for  an  exemption  from  section 
17(a)(1);  and  (iii)  under  section  17(d)  of 
the  Act  and  rule  17d-l  to  permit  certain 
joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  Acorn 
Investment  Trust  ("Acorn")  to  enter  into 
deferred  compensation  arrangements 
with  its  trustees  who  are  not  interested 
persons  of  Acorn. 

Filing  Dates:  The  application  was 
filed  on  April  7. 1997  and  amended  on 
August  22, 1997.  Applicant  has  agreed 
to  file  an  additional  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  shoidd  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  22, 1997,  and  should  be 


accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
Acorn  Investinent  Trust,  227  West 
Monroe  Street,  Suite  3000,  Chicago, 
Illinois  60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Mary  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Sti-eet,  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicant's  RepresenUtions 

1.  Acorn  is  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  Acorn  currenUy  offers  three  series: 
Acorn  Fund,  Acorn  International,  and 
Acorn  USA  (the  "Acorn  Funds." 
together  with  any  additional  series 
offered  by  Acorn  in  the  future,  the 
"Fjmds").  Wagner  Asset  Management, 
LP.  serves  as  investment  adviser  to  the 
Funds.  Acorn  requests  that  the  relief 
apply  to  the  Funds  and  any  successors 
in  interest  to  Acorn  or  any  existing  or 
future  series  thereof.^ 

2.  Acorn's  board  of  trustees 
("Trustees")  currenUy  consists  of  nine 
persons,  seven  of  whom  are  not 
"interested  persons"  of  Acorn  within 
the  meaning  of  Section  2(a)(19)  of  the 
Act  ("Eligible  Trustees").  Each  Eligible 
Trustee  receives  an  annual  retainer  plus 
an  additional  fee  for  each  board  meeting 
and  each  pricing  committee  meeting 
attended.  Acorn's  Trustees  have 
approved  a  deferred  compensation  plan 
for  the  Eligible  Trustees  (the  "Plan"). 
The  purposes  of  the  Plan  is  to  permit 
the  Eligible  Trustees  to  defer  any  or  all 
of  their  compensation  from  Acorn  for 
federal  income  tax  purposes.  An  Eligible 
Trustee's  election  to  defer  any  or  all  of 
such  compensation  will  continue  in 
effect  for  each  calendar  year  unless  the 
Eligible  Trustee  delivers  to  the 


administrator  of  the  Plan  a  written 
revocation  or  modification  of  the 
election. 

3.  If  an  Eligible  Trustee  elects  to  defer 
compensation  pursuant  to  the  Plan, 
compensation  will  be  credited  to  a  book 
reserve  account  established  by  Acom 
(the  "Deferral  Account"),  as  of  the  date 
the  compensation  otherwise  would  have 
been  payable  to  the  Eligible  Trustee. 
Each  Eligible  Trustee  may  elect  to  have 
his  or  her  compensation  treated  as  if  it 
had  been  invested  and  reinvested  in 
shares  of  one  or  more  of  the  Funds  or 
of  any  unaffiliated  money  market  fund 
with  which  the  Funds  enjoy  exchange 
privileges  ("Shares  "),  and  may  from 
time  to  time  change  his  or  her 
desimation  of  Shares.  2 

4.  The  compensation  credited  to  a 
Deferral  Account  for  each  Eligible 
Trustee  will  be  treated  as  if  it  had  been 
invested  in  the  Shares  at  the  current  net 
asset  value  ("NAV  ")  of  the  Shares  on 
the  date  the  compensation  is  credited  to 
the  Deferral  Account.  Thereafter,  the 
value  of  the  Deferral  Account  will 
fluctuate  as  the  NAV  of  the  Shares 
fluctuates,  and  will  also  reflect  the  value 
of  the  assumed  reinvested  dividends  or    ' 
capital  gains  distributions  in  additional 
Shares.  It  is  intended  that  each  Fund 
may  purchase  Shares  in  amounts  equal 
to  the  deemed  investment  of  the 
Deferral  Accoimts  of  the  Eligible 
Trustees.3  If  a  Fund  purchases  Shares, 
the  Shares  will  be  held  solely  in  the 
name  of  that  Fund.  When  a  Fund 
purchases  Shares,  liabilities  created  by 
the  credits  to  the  Deferral  Accounts 
imder  the  Plan  are  expected  to  be 
matched  by  an  equal  amount  of  assets 
(i.e.,  a  direct  investment  in  the  Shares). 

5.  The1*lan  provides  that  each  Fund's 
respective  obligation  to  make  payments 
of  amounts  accrued  in  each  of  the 
Deferral  Accounts  will  be  a  general 
obligation  of  that  Fund,  and  payments 
made  pursuant  to  the  Plan  will  be  made 
bom  that  Fund's  general  assets  and 
property.  No  Fund  will  be  liable  for  any 
other  Fimd's  respective  obligation  to 
make  pajrments  imder  the  Plan.  Each 
Eligible  Trustee  will  be  a  general 
unsecured  creditor  of  a  Fund.  The  Plan 
also  provides  that  a  Fund  will  not  be 
imder  an  obligation  to  purchase,  hold, 
or  dispose  of  any  investments  under  the 
Plan.  If  a  Fund  chooses  to  purchase 
investments  to  cover  its  obligations 
under  the  Plan,  such  investments  will 


'  For  purposes  of  the  application,  "succesoors  in 
interest"  is  limited  to  entities  that  result  from  a 
reorganization  due  to  change  of  legal  domicile  or  a 
change  in  form  of  business  organization,  e.g., 
partnership  to  corporation. 


'The  Plan  may  be  amended  in  the  future  to 
permit  an  Eligible  Trustee  to  have  the  return  on  the 
compensation  measured  by  the  return  on  shares  of 
an  investment  company  other  than  one  of  the  Acorn 
Funds  or  an  unaffiliated  money  market  fund. 

>  Acorn's  purchase  of  Shares  will  be  made  for  the 
benefit  of  Acom  and  not  for  the  benefit  of 
participating  Eligible  Trustees. 
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continue  to  be  a  part  of  the  general 
assets  and  property  of  that  Fund. 
Applicants  state  that  the  number  of 
Shares  purchased  under  the  Plan  will  be 
de  minimis  in  relation  to  the  size  of 
each  Fund. 

6.  Under  the  Plan,  amounts  credited 
to  an  Eligible  Trustee's  Deferral  Account 
generally  will  become  payable  in  cash 
when  an  Eligible  Trustee  retires  from 
the  board.  An  Eligible  Trustee  may  elect 
to  receive  payment  in  a  tump  sum  or  in 
equal  annual  installments  over  a  period 
of  five  years.  If  an  Eligible  Trustee  dies 
prior  to  the  commencement  of  the 
distribution  from  the  Deferral  Account, 
the  balance  of  the  Deferral  Account  will 
be  distributed  to  the  Eligible  Trustee's 
designated  beneficiary  in  a  lump  sum  as 
soon  as  practicable.  If  an  Eligible 
Trustee  dies  after  the  commencement  of 
such  distribution,  but  prior  to  the 
complete  distribution  of  the  Deferral 
Account,  the  balance  will  be  distributed 
to  the  beneficiary  over  the  remaining 
distribution  period.  The  Trustees,  in 
their  sole  discretion,  may  accelerate  the 
distribution  of  the  Deferral  Account  In 
all  other  events,  the  Eligible  Trustee's 
right  to  receive  distributions  from  the 
Deferral  Account  will  be  non- 
transferable. 

7.  The  Plan  also  permits  an  Eligible 
Trustee  to  apply  to  the  Plan 
administrator  at  any  time  for  a  full  or 
partial  withdrawal  on  the  basis  of 
"hardship  or  unforeseen  emergency"  as 
defined  in  the  Plan.  The  Plan  has 
reserved  the  right  to  accelerate  or  extend 
payment  of  amoimts  in  the  Deferral 
Account  at  any  time  after  the 
termination  of  the  Eligible  Trustee's 
service  as  a  trustee  or  in  the  event  of  a 
change  in  control  of  Acorn's  investment 
adviser.  In  addition,  in  the  event  of 
liquidation,  dissolution,  or  winding  up 
of  Acorn  or  the  distribution  of  all  or 
substantially  all  of  Acorn's  assets  and 
property  to  its  shareholders,  or  in  the 
event  of  a  merger  or  reorganization  of 
Acorn  (unless  prior  to  such  merger  or 
reorganization,  the  Trustees  determine 
that  the  Plan  shall  survive  the  merger  or 
reorganization),  all  unpaid  amounts  in 
the  Deferral  Accounts  will  be  paid  in  a 
lump  sum  to  the  Eligible  Trustees  on  the 
effective  date  of  such  liquidation, 
dissolution,  winding  up,  distribution, 
merger,  or  reorganization. 

Applicaiif  s  Legal  Analysis 

1.  Applicant  requests  an  order  under 
(i)  section  6(c)  of  the  Act  to  exempt 
Acorn  from  the  provisions  of  sections 
13(a)(2),  18(f)(1),  22(f),  and  22(g)  to  the 
extent  necessary  to  permit  Acorn  to 
implement  the  Plan;  (ii)  sections  6(c) 
and  17(b}  of  the  Act  to  exempt  Acorn 
from  the  provisions  of  section  17(a)  to 


permit  each  Fimd  to  sell  securities  of 
which  it  is  the  issuer  to  other  Funds  in 
connection  with  the  Plan;  and  (iii) 
section  17(d)  of  the  Act  and  rule  17d- 
1  to  permit  Acorn  and  the  Eligible 
Trustees  to  effect  certain  transactions 
incident  to  the  Plan. 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person, 
security,  or  transaction  bom  any 
provision  of  the  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Section  18(f)(1)  of  the  Act  generally 
prohibits  a  registered  open-end 
investment  company  from  issuing 
senior  securities.  In  addition,  section 
13(a)(2)  of  the  Act  requires  that  a 
registered  investment  company  obtain 
shareholder  authorization  before  issuing 
any  senior  security  not  contemplated  by 
the  recitals  of  policy  in  its  registration 
statement.  Section  18(g)  of  the  Act 
defines  "senior  security"  to  include 
"any  bond,  debenture,  note  or  similar 
obligation  or  instrument  constituting  a 
security  and  evidencing  indebtedness." 
Applicant  states  that  the  plan  does  not 
possess  any  of  the  characteristics  of 
senior  securities  that  led  to  the 
enactment  of  sections  13(a)(2)  and 
18(f)(1).  Applicant  states  that  Acorn  will 
not  be  "borrowing"  from  its  Eligible 
Trustees,  and  liabilities  created  by 
credits  to  the  Deferral  Accounts  under 
the  Plan  are  expected  to  be  oSset  by 
equal  amounts  of  assets  of  Acorn  that 
would  not  otherwise  exist  if  the 
compensation  was  paid  on  a  current 
basis.  Applicant  asserts  that  the  Plan 
will  not  induce  speculative  investments 
by  Acorn  or  provide  opportunity  for 
manipulative  allocation  of  the  expenses 
and  profits  of  Acorn.  Applicant  also 
asserts  that  the  control  of  Acorn  will  not 
be  affected,  and  the  Plan  will  not 
confuse  investors. 

4.  Section  22(f)  prohibits  restrictions 
on  the  transferability  of  negotiability  of 
redeemable  securities  issued  by  an 
open-end  investment  company  unless 
the  restrictions  are  disclosed  in  its 
registration  statement  and  do  not 
contravene  SEC  rules  and  regulations. 
Applicant  asserts  that  the  restriction  on 
the  transferability  of  benefits  under  the 
Plan  is  clearly  described  in  the  Plan,  is 
included  in  the  Plan  primarily  to  benefit 
the  Eligible  Trustees,  and  would  not 
advserely  affect  the  interests  of  Acorn's 
shareholders. 

5.  Section  22(g)  generally  prohibits 
registered  open-end  investment 
companies  from  issuing  any  of  their 
securities  for  services  or  for  property 


other  than  cash  or  securities.  Applicant 
believes  that  section  22(g)  is  primarily 
concerned  with  the  dilutive  effect  on 
the  equity  and  voting  power  of  the 
common  stock  of  an  investment 
company  if  securities  are  issued  for 
consideration  not  readily  valued. 
Applicant  asserts  that  interests  under 
the  Plan  will  not  entitle  the  Eligible 
Trustees  to  vote  as  shareholders  or 
participate  in  the  profit  and  gain  of 
Acorn.  In  addition,  applicant  asserts 
that  the  Eligible  Trustees'  interests  iQ 
the  Plan  are  non-transferable,  and  an 
Eligible  Trustee's  right  to  receive 
payments  under  the  Plan  is  not  granted 
in  return  for  services.  Thus,  applicant 
contends  that  the  Plan  merely  provides 
for  the  deferral  of  compensation  and  any 
rights  under  the  Plan  should  be  viewed 
as  being  "issued"  in  return  for  Acorn 
not  being  required  to  pay  the 
compensation  on  a  ciirrent  basis. 

6.  Section  17(a)(1)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  from 
selling  any  security  to  such  registered 
investment  company.  Applicant  submits 
that  the  Funds  and  other  investment 
companies  that  have  the  same 
investment  adviser  may  be  '^affiliated 
persons"  within  the  meaning  of  section 
2(a)(3)  of  the  Act.  Applicant  states  that 
section  17(a)(1)  was  designed  to  prevent 
sponsors  of  investment  companies  from 
using  investment  company  assets  as 
capital  for  enterprises  with  which  they 
are  associated  or  to  acquire  controlling 
interests  in  such  enterprises.  Applicant 
believes  that  an  exemption  bom  this 
provision  would  facilitate  the  matching 
of  its  liability  for  deferred  compensation 
with  the  value  of  the  Shares  chosen  by 
the  Eligible  Trustees. 

7.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching,  (b)  the 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  and  (c)  the  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicant  submits  that  the 
terms  of  the  proposed  transactions 
under  the  Plan  that  involve  the 
acquisition  of  Shares  by  Funds  are  fiair 
and  reasonable  to  all  parties,  are 
consistent  with  the  Act  and  the  Fimds' 
policies,  and  meet  all  the  standards  of 
section  17(b)  of  the  Act.  Applicant 
further  submits  that  the  requested  relief 
from  various  provisions  of  the  Act  meets 
the  standards  for  an  exemption  set  forth 
in  section  6(c)  of  the  Act 
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8.  Section  17(d)  and  rule  17d-l 
prohibit  affiliated  persons  bom 
participating  in  joint  arrangements  with 
a  registered  investment  company  unless 
authorized  by  the  SEC.  In  passing  on 
applications  for  such  orders,  rule  17-d 
provides  that  the  SEC  will  consider 
whether  the  participation  of  such 
investment  company  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  fiom 
or  less  advantageous  than  that  of  other 
participants.  Applicant  asserts  that  the 
Eligible  Trustees  will  neither  directly 
nor  indirectly  receive  benefits  that 
would  otherwise  inure  to  Acorn  or  its 
shareholders  because  (a)  a  Fund  may 
choose  to  invest  in  Shares,  (b)  amounts 
credited  to  the  Deferral  Account  will  be 
adjusted  to  reflect  income,  gains,  and 
losses  relating  to  the  investment  of  the 
assets  of  such  Fund,  and  (c)  such 
income,  gains,  or  losses  will  be  identical 
to  what  any  shareholder  in  that  Fimd 
would  receive  whose  shares  were  not 
subject  to  the  Plan.  Applicants  contend 
that  defierral  of  an  Eligible  Trustee's 
compensation  in  accordance  with  the 
Plan  would  essentially  maintniTi  the 
parties,  viewed  both  separately  and  in 
their  relationship  to  one  another,  in  die 
same  position  as  if  the  compensation 
were  paid  on  a  cunent  basis  and  then 
invested  in  the  Shares. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegited 
authwity. 

Msfgarat  IL  McFariMd. 

Deputy  Secretary. 

IFR  Doc.  97-31620  Filed  12-2-97;  8:45  am] 
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nUNO  DATES:  The  application  was  filed 
on  November  13, 1996,  and  amended  on 
July  17, 1997  and  November  24,  1997. 
HEARINQ  OR  NOTIFICATION  Of  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ie  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  22,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washii^on,  D.C.  20549. 
Applicant,  c/o  Catharine  Ennis.  George's 
Dock  House,  2nd  Floor,  International 
Financial  Services  Center,  Dublin  1. 
Ireland. 

TOR  FURTHER  MPORMATKM  COKTACT: 
Kathleen  L.  Knisely,  Staff  Attorney,  at 
(202)  942-0517,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
R^ulation). 

fumamtTun  mformatkm:  The 
following  is  a  summary  of  the 
application.  The  complettf'application 
may  be  obtained  for  a  fise  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  N.W.,  Washington.  DC  20549, 
(tel.  202-942-8090). 


SECURfTIES  AND  EXCHANGE 


ActlMMMNai 
AFC  (USA)  I.  hw.;  Nonce  o< 

Nov— hei  2S.  1997. 


r:  Securities  and  Exchange 
rnwmittioa  ("SEC"). 

ACnON:  Notice  of  application  for 
exemption  under  section  6(c)  of  the 
InvestmeDt  Company  Act  of  1940  (the 
"Act")  from  all  provisions  of  the  Act 


mNBunr  of  the  application:  Applicant, 
APC  (USA)  I,  Inc.,  requests  an  order  that 
would  permit  it  to  sell  certain  debt 
securities  and  use  the  proceeds  to 
finance  the  business  activities  of  its 
parent  company.  Airbus  Finance 
Company  Limited. 


1.  Applicant  is  a  Delawue 
corporation  fimned  in  July,  1996.  All  of 
^>plicant's  outstanding  voting  securities 
an  owned  by  Airbus  Finance  Company 
Limited  ("AFC").  AFC.  a  limited 
li^Uty  company  incorporated  under 
the  laws  of  Ireland,  {wovides  sales 
finanring  suppwt  to  the  custonMrs  of 
Airlnis  Industrie  GJ.E.  ("Airbus 
Industrie").!  AFC  and  Airbus  Industrie 
are  each  owned  indirectly  by 
Aeroapatiale  SJ*.L,  Daimler-Benz  A.G. 
("Daimler-Benz").  British  Aetoepace  pic 
("BAe").  and  Construcdones 
Aeronauticas  S.A.  ("CASA"). 

2.  Applicant  was  organizml  to  engage 
in  financing  activities  to  provide  funds 
for  use  in  the  opentions  of  AFC 
Applicant  pn^mses  to  obtain  funds 


'  Applicant  npraMnU  llwt  AFC  dow  not 
coBctitut*  •  "pwtnerehip"  or  "joiin  wenture"  within 
Um  mauling  of  rule  3a-5(aM4)  undw  tit*  Act  and 
is  sabatantially  equivalent  to  a  U.S.  corporabon  for 
the  purposes  of  rule  3»-5(bK2)  under  the  Act 


through  the  offer  and  sale  of  its  debt 
securities  in  the  United  States  and 
European  or  other  overseas  markets,  and 
to  lend  the  proceeds  to  AFC. 

3.  Due  to  the  nature  of  capital 
markets,  applicant  may,  from  time  to 
time,  issue  securities  in  amoimts  in 
excess  of  the  amoimts  required  by  AFC 
at  any  given  time.  However,  at  least 
85%  of  the  cash  or  cash  equivalents 
raised  by  applicant  will  be  loaned  to 
APC  as  soon  as  practicable,  but  in  no 
event  later  than  six  months  after 
applicant's  receipt  of  the  cash  or  cash 
equivalents.  Amounts  that  are  not 
loaned  to  AFC  will  be  invested  in 
government  securities,  securities  of  APC 
or  a  company  controlled  by  AFC  (or,  in 
the  case  of  a  partnership  or  joint 
venture,  the  securities  of  the  partners  or 
participants  in  the  joint  venture),  or 
debt  securities  which  are  exempted 
from  the  provisions  of  the  Securities  Act 
of  1933  by  section  3(a)(3)  of  that  Act. 

4.  Any  issuance  of  debt  securities  by 
applicant  to  the  public  in  the  United 
States  will  be  unconditionally 
guaranteed  by  APC  as  to  the  timely 
paymmt  of  principal,  interest,  and 
premium,  if  any  (a  "Guarantee"). 
Guarantee  will  provide  each  holder  of 
debt  securities  issued  by  applicant  a 
direct  right  of  action  against  AFC  to 
eufbrce  AFCs  obligations  under  the 
Guarantee  without  first  proceeding 
against  applifpnt 

5.  Until  AFC  has  achieved  a  specified 
long-term  debt  rating  at  <»  above 
investment  grade  (the  "APC  Rating"), 
any  debt  securities  issued  by  cpplicant 
to  the  public  in  the  United  States  also 
will  be  unconditionally  guaranteed  on  a 
separate  basis  by  each  of  Aera^Mtiale 
S.N.I..  I>aimler-Benz.  BAe.  and  CASA, 
or  any  additional  or  substitute  indirect 
owner  of  APC  as  to  the  timely  payment 
of  principal  of,  interast.  and  premium, 
if  any.  on  the  debt  securities. 

6.  In  the  future  applicant  may  obtain 
funds  throu^  the  offer  and  sale  of  non- 
wating  preferred  stock.  Applicant  wiH 
guarantee  such  stock  with  a  guarantee 
coaplying  with  rule  3»-5(aX2)  under 
the  Act 

ApplfaMra  Lagal  AMiyaia 

1.  Rule  3a-5  under  die  Act  provides 
an  Exemption  from  the  definition  of 
investment  company  for  certain 
companies  organized  primarily  to 
finance  the  business  operations  of  their 
parent  onnpanies  or  companies 
controlled  by  their  parent  companies. 
Rule  3a-5  is  premised  on  the  notion  that 
it  is  appropriate  to  exempt  a  finance 
subsidiary  from  all  provisions  of  the  Act 
when  the  primary  purpose  of  the 
finance  subsidiary  is  to  finance  the 
business  operations  of  its  parent 
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company  or  other  subdiaries  of  its 
parent  and  when  the  purchaser  of  the 
finance  subsidiary's  seciuities 
ultimately  look^  to  the  parent  and  not  to 
the  finance  subsidiary  for  repayment.^ 
Rule  3a-5(b)(2)(i)  defines  "parent 
com{>any"  to  be  a  corporation, 
partnership,  or  joint  ventiire  that  is  not 
considered  an  investment  company 
under  section  3(a)  or  that  is  exempted 
by  order  from  the  definition  of 
investment  company  by  section  3(b)  or 
by  the  rules  or  regulations  under  section 
3(a)  of  Act. 

2.  AFC  is  not  a  "parent  company" 
within  the  definition  in  rule  3a- 
5(b)(2)(i)  because  AFC  meets  the 
definition  of  investment  company  in 
section  3(a)  of  the  Act  and  is  excepted 
from  that  definition  by  section  3(c)(6)  of 
the  Act.  Applicant,  therefore,  is  unable 
to  rely  on  rule  3a-5  and  seeks  an 
exemption  from  all  provisions  of  the 
Act 

3.  In  the  release  adopting  rule  3ft-5, 
the  Commission  stated  that  it  may  be 
appropriate  to  grant  exemptive  relief  to 
the  finance  subsidiary  of  an  issuer 
exempted  from  the  definition  of 
investment  com{>any  under  section  3(c) 
of  the  Act,  but  only  on  a  case-by-case 
basis  upon  an  examination  of  all 
relevant  facts.^  According  to  the 
adopting  release,  the  concern  was  that  a 
company  could  be  considered  not  an 
investment  company  under  section  3(c) 
of  the  Act  and  still  be  engaged  primarily 
in  investment  company  activities.* 

4.  Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  SEC  may, 
conditionally  or  unconditionally, 
exempt  any  person  or  class  of  persons 
from  any  provision  or  provisions  of  the 
Act  to  the  extent  that  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicant  states 
that  AFC  is  not  engaged  primarily  in 
investment  company  activities,  but  that 
its  principal  activity  is  the  provision  of 
sales  financing  for  Airbus  Industrie 
customers.  In  addition,  if  AFC  were 
itself  to  issue  the  securities  that  are  tq 
be  issued  by  applicant  and  use  the 
proceeds  for  its  own  purposes  or 
advance  them  to  its  subsidiaries,  AFC 
would  not  be  subject  to  regulation  under 
the  Act.  While  AFC  has  chosen  instead 
to  use  applicant  as  a  financing  vehicle, 
the  Guarantee  ensures  that  holders  of 
applicant's  securities  will  have  direct 


'  See  Investment  Company  Act  Release  No.  14275 
(Dec  14. 1984)  (release  adopting  rule  3»-5  under 
the  Act). 

>/d.  at  49443. 
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recourse  against  AFC.  Accordingly, 
applicant  submits  that  the  relief 
requested  satisfies  the  section  6(c) 

standard. 

Applicant's  Condition 

Applicant  agrees  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  condition  that: 

Applicant  will  comply  with  all  of  the 
provisions  of  rule  3a-5  under  the  Act, 
except  that  AFC  vnU  not  meet  the 
portion  of  the  definition  of  "parent 
company"  in  rule  3a-5(b)(2)(i)  solely 
because  it  is  excluded  bom  the 
definition  of  investment  company  under 
section  3(c)(6)  of  the  Act  and  is  engaged 
primarily,  directly  or  through  majority 
owned  subsidiaries,  in  one  or  more  of 
the  businesses  described  in  section 
3(c)(5)(A)  and/or  section  3(c)(5)(B)  of 
the  Act. 

For  the  ConuniMion,  by  tiie  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-31686  Filed  12-2-97;  8:45  am) 
aauNQ  cooc  aoio-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (American  Restaurant 
Partners,  LP.,  Class  A  Units  of  Limited 
Partnership  Interests)  RIe  No.  1-0606 

November  26, 1997. 

American  Restaurant  Partners,  L.P. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  has  complied  with 
Amex  Rule  18  by  filing  with  the 
Exchange  a  certified  copy  of  the 
preambles  and  resolutions  adopted  by 
the  general  partners  of  the  Company 
authorizing  the  withdrawal  of  the 
Security  from  listing  and  registration  on 
the  Amex,  and  by  setting  forth  in  detail 
to  the  Exchange  the  reasons  fcnr  the 
proposed  withdrawals,  and  the  facts 
supporting  the  withdrawal. 


In  making  the  decision  to  withdraw 
its  Security  from  listing  and  registration 
on  the  Amex,  the  Company  considered 
the  facts  set  forth  below  and  determined 
that  the  withdrawal  would  be  in  the  best 
interests  of  the  holders  of  the  Security. 

The  Company's  decision  to  withdraw 
the  Security  bom  listing  and  registration 
on  the  Amex  is  based  on  a  change  in  the 
federal  income  tax  laws  that  will, 
effective  January  1, 1998,  subject  the 
Company  to  taxation  as  a  corporation  if 
the  Company's  Security  remains  listed 
on  the  Exchange.  Under  a  grandfather 
clause  that  expires  December  31, 1997, 
the  Company  is  sheltered  from  the 
Internal  Revenue  Code  provisions 
which  tax  publicly  traded  limited 
partnerships  as  corporations.  To  avoid 
taxation  as  a  corporation,  the  Company 
must  immediately  withdraw  its  Seciuity 
from  listing  and  registration  on  the 
Amex  so  that  the  Security  is  no  longer 
traded  on  an  established  securities 
market  by  the  end  of  1997. 

The  Company  has  represented  that  it 
intends  to  establish  a  qualified  matching 
service  in  accordance  with  Department 
of  Treasury  regulations  so  that  holders 
of  the  Security  may  exchange  their 
interests.  The  Company  has  further 
represented  that  it  may  put  into  effect  a 
redemption  and  repurchase  agreement 
to  provide  holders  of  the  Security  with 
another  means  for  exchanging  their 
interests. 

The  Company  shall  continue  to  send 
annual  and  quarterly  reports  containing 
financial  statements  to  holders  of  the 
Security  so  long  as  it  is  obligated  to  do 
so  under  the  Act. 

By  letter  dated  November  12, 1997, 
the  Amex  informed  the  Company  that 
the  Exchange  has  no  objection  to  the 
withdrawal  of  the  Company's  Security 
frt>m  listing  and  registration  on  the  ■ 
Amex. 

Any  interested  person  may,  on  or 
before  December  18,  1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Streot,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 
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For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  97-31617  Filed  12-2-97;  8:45  am] 

BILLING  CODE  MIIMII-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  Na  IC-22910;  812-10638] 
First  American  Funds,  Inc.,  et  al. 

November  25, 1997. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  exempting  applicants  from 
sections  12(d)(1)(A)  and  (B)  of  the  Act. 
under  sections  6(c)  and  17(d)  of  the  Act 
exempting  applicants  from  section  17(a) 
of  the  Act,  and  under  section  17(d)  of 
the  Act  and  rule  17d-l  to  permit  certain 
joint  transactions. 

SOMMARY  OF  APPUCATION:  The  requested 
order  would  supersede  a  prior  order  to 
permit  certain  registered  investment 
companies  to  invest  excess  cash  in 
money  market  funds  advised  by  the 
same  adviser  for  cash  management 
purposes.  The  order  also  would  amend 
a  prior  order  permitting  a  fund  of  funds 
to  purchase  shares  of  certain  investment 
companies  in  the  same  group  of 
investment  companies  in  excess  of  the 
limits  of  section  12(d)(1). 

Applicants:  First  American  Funds, 
Inc.  ("FAF"),  First  American  Strategy 
Funds.  Inc.  ("FASF"),  First  American 
Investment  Fimds,  Inc.  ("FAIF"), 
including  each  current  series  and  each 
subsequently  created  series  of  FAF, 
FASF  and  FAIF,  U.S.  Bank  National 
Association  or  any  other  entity 
controlling,  contro^ed  by,  or  under 
common  control  with  U.S.  Bank 
National  Association  ("U.S.  Bank"),  and 
other  registered  investment  companies 
or  their  series  that  are  now  or  in  the 
futiire  advised  by  U.S.  Bank. 

Filing  Dates:  The  application  was 
filed  on  April  29,  1997  and  amended  on 
October  1, 1997.  Applicants  have  agreed 
to  file  an  additional  amendment  dtuing 
the  notice  period,  the  substance  of 
which  is  incorporated  in  this  notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vrnting  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
December  22, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lav^ers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
_    request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549 
FAF,  FASF,  and  FAIF,  Oaks, 
Pennsylvania  19456;  U.S.  Bank,  601 
Second  Avenue  South,  Minneapolis, 
Minnesota  55402. 

FOR  FURTHER  INFORMATKM  CONTACT: 
J.  Amanda  Machen,  Senior  Counsel,  at 
(202)  942-7120,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549 
(tel.  202-942-8090). 

Applicants'  Representations 

1.  FAIF  is  a  registered  open-end 
management  investment  company  that 
currenUy  offers  twenty-three  series, 
each  of  which  is  a  variable  net  asset 
value  fund.  FAF  is  a  registered  open- 
end  management  investment  company 
that  currenUy  offers  three  series,  each  of 
which  is  a  money  market  fund  subject 
to  the  requirements  of  rule  2a-7  imder 
the  Act.  Each  existing  series  of  FAF  and 
any  future  money  market  portfolio  of 
FAF  or  FAIF  or  of  other  registered 
investment  companies  advised  by  U.S. 
Bank  are  referred  to  collectively  as 
"Money  Market  Funds."  Each  existing 
series  of  FAIF  and  any  future  variable 
net  asset  value  portfolio  of  FAIF  or  FAF 
or  of  other  registered  investment 
companies  advised  by  U.S.  Bank  are 
referred  to  collectively  as  "Non-Money 
Market  Funds."  The  Money  Market 
Fimds  and  the  Non-Money  Market 
Funds  are  referred  to  as  the  "Funds." 

2.  FASF  is  a  registered  open-end 
management  investment  company  that 
currenUy  offers  four  series,  each  of 
which  is  a  variable  net  asset  value  fund 
Under  an  existing  order  ("Fund  of 
Funds  Order"),'  FASF  operates  as  a 
"fund  of  fimds,"  the  principal 
investments  of  which  are  shares  of 


certain  series  of  FAIF  and  FAF 
("Underlying  Portfolios"). 

3.  U.S.  Bank,  a  wholly  ov«rned 
subsidiary  of  U.S.  Bancorp  ("USBC"),  a 
bank  holding  company,  serves  as 
investinent  adviser  for  each  series  of 
FAIF,  FAF  and  FASF.  U.S.  Bank  has 
retained  Marvin  &  Palmer  Associates, 
Inc.  ("Marvin  &  Palmer")  as  a  sub- 
adviser  for  FAIF's  hitemational  Fund 
(U.S.  Bank,  Marvin  &  Palmer,  and  any 
futiuB  sub-adviser  to  any  Fund  are 
referred  to  collectively  as  the 
"Investment  Advisers").  First  Trust 
National  Association  (the  "Custodian") 
a  wholly  owned  subsidiary  of  USBC, 
serves  as  custodian  for  the  assets  of  each 
series  of  FAIF,  FAF,  and  FASF. 

4.  Pursuant  to  an  exemptive  order,  the 
Non-Money  Market  Funds  can  invest  in 
the  money  market  series  of  FAF  in 
excess  of  the  limits  of  section  12(d)(1) 
of  the  Act,  so  long  as  each  Fund's 
aggregate  investment  in  the  money 
market  fund  does  not  exceed  the  greater 
of  5%  of  the  Fimd's  total  net  assets  or 
$2.5  miUion  ("Cash  Sweep  Order").* 

5.  Applicants  request  an  order  that 
would  (a)  supersede  the  Cash  Sweep 
Order  to  permit  (i)  each  of  the  Funds 
("hivesting  Funds")  to  use  the  cash 
reserves  that  have  not  been  invested  in 
portfolio  securities  ("Uninvested  Cash") 
to  purchase  shares  of  one  or  more  of  the 
Money  Market  Funds,  provided  that  no 
hivesting  Fund  will  have  more  than  an 
aggregate  of  25%  of  its  total  assets 
invested  in  all  Money  Market  Funds  at 
any  time,  and  (ii)  the  Money  Market 
Funds  to  sell  their  shares  to.  and  to 
redeem  their  shares  from,  the  Investing 
Funds;  and  (b)  amend  the  Fund  of 
Funds  Order  to  permit  FASF  to  invest 
in  shares  of  Underlying  Portfolios  that 
will  in  turn  invest  in  shares  of  the 
Money  Market  Funds  to  the  extent 
permitted  by  the  order  sought  in  this 
application  ("Amended  Cash  Sweep 
Order").3  Because  Uie  Amended  Cash 
Sweep  Order  wUl  allow  the  Underlying 
Portfolios  to  invest  greater  amounts  in 
the  Money  Market  Funds  than  is 
allowed  under  the  Cash  Sweep  Order, 
condition  2  to  the  Fund  of  Funds  Order 
would  be  amended  to  allow  FASF  to 
continue  to  invest  in  the  Underlying 
Portfolios.* 

6.  Each  of  the  Funds  has.  or  may  have. 
Uninvested  Cash  held  by  its  Custodian. 


•  First  American  Investment  Strategy  Funds,  Inc., 
Investment  Company  Act  Release  Nos.  22173  (Aug 
26. 1996)  (noUce)  and  22241  (Sept.  23,  1996) 
(order). 


'  First  American  Investment  Funds.  Inc., 
Investment  Company  Act  Release  Nos.  21722  (Jan. 
30,  1996)  (notice)  and  21784  (Feb.  27.  1996)  (onlar). 

>  The  Amended  Cash  Sweep  Order  also  would 
delete  conditions  3  and  6  in  the  Fund  of  Funds 
Order. 

♦  The  fund  of  funds  series  of  FASF  are  not 
"Investing  Funds"  as  defined  in  the  application, 
therefore  any  investment  by  them  in  the  Money 
Market  Funds  would  be  under  the  Fund  of  Funds 
Order  and  subject  to  the  conditions  of  that  Ordar. 
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Uninvested  Cash  may  result  from  a 
variety  of  sources,  including  dividends 
or  interest  received  on  portfolio 
securities,  unsettled  securities 
transactions,  reserves  held  for 
investment  strategy  purposes,  scheduled 
maturity  of  investments,  liquidation  of 
investment  securities  to  meet 
anticipated  redemptions,  dividend 
payments,  or  new  cash  received  from 
investors.*  By  investing  Uninvested 
Cash  in  the  Money  Market  Funds, 
applicants  believe  that  the  Investing 
Funds  will  be  able  to  reduce  their 
transaction  costs,  create  more  liquidity, 
enjoy  greater  returns  on  the  Uninvested 
Cash  and  further  diversify  their 
holdings. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  the 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
st(x:k.  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  the 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies.  The 
perceived  abuses  section  12(d)(1)  sought 
to  address  include  undue  influence  by 
an  acquiring  fund  over  the  management 
of  an  acquired  fund,  layering  of  fees, 
and  complex  fund  structures. 

2.  Applicants'  request  would  permit 
the  Investing  Funds  to  use  Uninvested 
Cash  to  acquire  shares  of  Money  Market 
Funds  in  excess  of  the  percentage 
limitations  set  our  in  section 
12(d)(1)(A).  Applicants  propose  that 
each  Investing  Fund  be  permitted  to 
invest  in  shares  of  the  Money  Market 
Funds  so  long  as  no  Investing  Fund  will 
have  more  than  «in  aggregate  of  25%  of 
its  total  assets  invested  in  all  Money 
Market  Funds  at  any  time.  Applicants' 
request  also  would  permit  Money 
Market  Fvmds  to  sell  their  securities  to 
Investing  Funds  in  excess  of  the 
percentage  limitations  set  out  in  section 
12(d)(1)(B).  Applicants  state  that  relief 
permitting  an  Investing  Fund  to  invest 


*  Uninvested  Cash  does  not  include  cash 
collateral  received  in  connection  with  the  Investing 
Funds'  securities  lending  activities. 


up  to  25%  of  its  total  net  assets  in  shares 
of  the  Money  Market  Funds  is 
appropriate  because  at  any  given  time, 
25%  or  more  of  an  Investing  Fund's 
total  assets  may  be  comprised  of 
Uninvested  Cash.  Applicants  also 
request  amendment  of  condition  2  to  the 
Fund  of  Fimds  Order  to  permit  the 
FASF  fimds  to  continue  to  invest  in 
shares  of  Underlying  Portfolios,  which 
in  turn  invest  in  shares  of  the  Money 
Maricet  Funds,  in  reliance  on  the 
Amended  Cash  Sweep  Order. 

3.  Section  12(d)(l)(J)  provides  that  the 
SEC  can  exempt  any  persons  or 
transactions  from  section  12(d)(1)  if  the 
exemption  is  consistent  with  the  public 
interest  and  the  protection  of  investors. 
For  the  following  reasons,  applicants 
believe  the  proposed  transactions  satisfy 
this  standard. 

4.  Applicants  believe  that  none  of  the 
concerns  imderlying  section  12(d)(1)  are 
presented  by  the  proposed  transactions. 
Applicants  state  that,  because  the 
Investment  Advisers  and  their  affiliates 
will  not  derive  any  investment  advisory 
or  other  fees  in  connection  with  the 
Investing  Fimds'  purchase  or  sale  of 
shares  of  the  Money  Market  Funds,  the 
Investment  Advisers  are  not  susceptible 
to  undue  influence  in  their  management 
of  the  Money  Market  Funds  because  of 
threatened  redemptions  from  the  Money 
Market  Funds  or  loss  of  fees. 

5.  Applicants  maintain  that  the 
proposed  arrangement  would  not  result 
in  the  inappropriate  layering  of  either 
sales  charges  or  investment  advisory 
fees.  Shares  of  the  Money  Maiket  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under 
rule  12b-l  under  the  Act,  or  service  fee. 
In  addition,  each  Investment  Adviser 
will  credit  to  the  respective  Investing 
Fund,  or  waive,  the  investment  advisory 
fees  that  it  earns  based  on  the  Investing 
Fimd's  investments  in  the  Money 
Market  Funds  to  the  extent  the  fees  are 
based  upon  the  Investing  Fund's  assets 
invested  in  shares  of  the  Money  Market 
Funds. 

6.  Regarding  the  complexity  of  the 
proposed  structure,  applicants  note  that 
the  net  asset  value  of  each  current 
Money  Market  Fund  is,  and  has  been 
since  its  inception,  maintained  at  a 
constant  $1.00  per  share.  Therefore, 
applicants  submit  that  the  value  of  the 
Investing  Funds'  investments  in  the 
Money  Market  Funds  will  be  easily 
determinable.  In  addition,  applicants 
maintain  that  the  Fund  of  Funds  Order 
already  permits  FASF  to  invest  in 
Underlying  Portfolios,  which  invest  in 
Money  Market  Funds,  provided  that  the 
Underlying  Portfolios  comply  with 
certain  conditions.  As  a  result. 


applicants  submit  that  no  additional 
complexity  will  be  created  by  amending 
the  Fimd  of  Funds  Order  to  reflect  the 
Amended  Cash  Sweep  Order. 

7.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  investment 
adviser  of  the  investment  company  and 
any  person  directly  or  indirectly 
controlling,  or  under  common  control 
with,  the  investment  adviser.  Under 
section  2(a)(3),  each  series  within  FAIF, 
FASF,  and  FAF  may  be  deemed  to  be 
imder  common  control  with  each  of  the 
others,  and  thus  an  affiliated  person  of 
each  of  the  other  series  of  FAIF,  FASF, 
and  FAF.  As  a  result,  section  17(a) 
would  bar  the  sale  of  shares  of  the 
Money  Market  Funds  to  the  Investing 
Funds,  and  the  redemption  of  the  shares 
by  the  Money  Market  Fimds. 

8.  Section  17(b)  of  the  Act  authorizes 
the  SEC  to  exempt  a  transaction  from 
section  17(a)  if  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned 
and  the  general  purposes  of  the  Act. 
Section  6(c)  of  the  Act  permits  the  SEC 
to  exempt  persons  or  transactions  from 
any  provision  of  the  Act,  if  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
submit,  for  the  reasons  discussed  below, 
that  their  request  for  relief  satisfies  these 
standards. 

9.  Applicants  submit  that  the 
proposed  transactions  will  not  involve 
overreaching  because  the  Investing 
Fimds  retain  their  ability  to  invest  their 
Uninvested  Cash  directly  in  money 
market  instruments,  as  authorized  by 
their  respective  investment  objectives 
and  policies,  if  they  believe  they  can 
obtain  a  higher  return  or  for  any  other 
reason.  Similarly,  each  of  the  Money 
Market  Funds  has  the  right  to 
discontinue  selling  shares  to  any  of  the 
Investing  Funds  if  its  board  of  directors 
determines  that  the  sales  would 
adversely  affect  its  portfolio 
management  and  operations.  In 
addition,  applicants  note  that  shares  of 
the  Money  Market  Funds  will  be 
purchased  and  redeemed  at  their  net 
asset  value,  the  same  consideration  paid 
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and  received  for  these  shares  by  any 
other  shareholder. 

10.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  a 
registered  investment  company,  acting 
'  as  principal,  from  participating  in  any 
joint  arrangement  with  the  investment 
company  unless  the  SEC  has  issued  an 
order  authorizing  the  arrangement.  In 
determining  whether  to  grant  an 
exemption  under  rule  17d-l,  the  SEC 
considers  whether  the  investment 
company's  participation  in  the  joint 
enterprise  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different 
from,  or  less  advantageous  than,  that  of 
other  participants.  Applicants  state  that 
each  Investment  Fund,  by  purchasing 
shares  of  the  Money  Market  Funds,  each 
Investment  Adviser,  by  managing  the 
assets  of  the  Investing  Funds,  and  each 
of  the  Money  Market  Funds,  by  selling 
shares  to  the  Investing  Funds,  could  be 
deemed  to  be  participants  in  a  joint 
enterprise.  Applicants  assert  that 
investments  by  the  Investing  Funds  in 
shares  of  the  Money  Market  Funds  will 
be  on  the  same  basis  and  will  be 
indistinguishable  from  that  of  any  other 
participant  or  shareholder  and  that  the 
transactions  will  be  consistent  with  the 
Act.  In  addition,  applicants  state  that 
the  proposed  transactions  may  result  in 
cost  savings  for  the  Investing  Funds. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  from  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l,  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  National  Association  of 
Securities  Dealer's  Rules  of  Conduct). 

2.  No  Money  Market  Fund  will 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)  of 
the  Act. 

3.  Each  of  the  Investing  Funds  will  be 
permitted  to  invest  Uninvested  Cash  in, 
and  hold  shares  of,  a  Money  Market 
Fund  only  to  the  extent  that  the 
Investing  Fund's  aggregate  investment 
in  all  Money  Market  Funds  taken  as  a 
group  does  not  exceed  25%  of  the 
Investing  Fund's  total  assets. 

4.  Each  Fund  shall  be  advised  by  U.S. 
Bank  or  a  person  controlling,  controlled 
by,  or  under  common  control  with  U.S. 
Bank. 

5.  Investment  by  an  Investing  Fund  in 
shares  of  a  Money  Market  Fund  will  be 
consistent  with  each  Investing  Fund's 


respective  investment  restrictions  and 
policies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
information. 

6.  The  applicants  will  cause  the 
Investment  Advisers,  in  their  capacities 
as  advisers  for  the  Money  Market  Funds, 
to  remit  to  the  respective  Investing 
Fund,  or  waive,  an  amount  equal  to  all 
investment  advisory  fees  received  by 
them  under  their  respective  advisory 
agreements  with  the  Money  Market 
Funds  to  the  extent  such  fees  are  based 
upon  the  Investing  Fund's  assets 
invested  in  shares  of  the  Money  Market 
Funds.  Any  of  these  fees  remitted  or 
waived  will  not  be  subject  to 
recoupment  by  the  Funds'  Investment 
Advisers  at  a  later  date. 

7.  FASF  may  continue  to  rely  on  the 
Funds  of  Funds  Order,  subject  to 
compliance  with  the  conditions  it 
contains,  except  for  conditions  3  and  6, 
which  are  deleted.  Condition  2  to  the 
Fund  of  Funds  Order  is  amended  to 
read  as  follows:  "No  Underlying 
Portfolio  will  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act,  except  to  the 
extent  that  the  Underlying  Portfolio 
other  than  a  Money  Market  Fund 
acquires  securities  of  another 
investment  company  under  exemptive 
relief  from  the  Commission  permitting 
the  Underlying  Portfolio  to  purchase 
securities  of  an  affiliated  money  market 
fund  for  short-term  cash  management 
purposes." 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margareet  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-31619  Filed  12-2-97;  8:45  am] 
BtLUNG  COOC  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ral.  No.  IC-22906;  Hit  No.  812-10752] 

Fortis  Benefits  Insurance  Company,  et 
al.;  Notice  of  Application 

November  24, 1997. 

AOBICY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACnON:  Notice  of  Application  for  an 

order  pursuant  to  Section  26(b)  of  the 

Investment  Company  Act  of  1940  (the 

"1940  Act"). 

SUMMARY  Of  APPLICATTON:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  Limited  Maturity  Bond 
Portfolio  of  the  Neuberger  &  Berman 
Advisers  Management  Trust  ("N  &  B 


Bond  Portfolio")  for  shares  of  the  Strong 
Advantage  Fund  n  series  ("Strong 
Advantage  Portfolio")  of  the  Strong 
Variable  Insurance  Fimds,  Inc.  ("Strong 
Funds")  and  the  substitution  of  shares 
of  the  Federated  Fund  for  U.S. 
Government  Securities  n  portfolio  of 
Federated  Insurance  Series  ("Federated 
Government  Portfolio")  for  shares  of  the 
Strong  Government  Securities  Fund  II 
series  of  the  Strong  Funds  ("Strong 
Government  Portfolio"). 

Applicants:  Fortis  Benefits  Insurance 
Company  ("Fortis  BenefiU")  and 
Variable  Account  D  of  Fortis  Benefits 
Insurance  Company  (the  "Variable 
Account"). 

Filing  Date:  The  application  was  filed 
on  August  11, 1997,  and  amended  on 
October  31, 1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  December  19,  1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants,  500  Bielenberg  Drive, 
Woodbury,  Minnesota  55125. 
FOR  FURTHER  INFORMATJON  COffTACT: 
Susan  M.  Olson,  Attorney,  or  Kevin  M. 
Kirchoff,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC,  450  Fifth  Stiwt.  N.W.. 
Washington,  D.C.  20549  (tel.  (202)  942- 
8090). 

Applicants'  Representations 

1.  Fortis  Benefits,  a  stock  life 
insurance  company  organized  under  the 
laws  of  Minnesota,  is  qualified  to  sell 
life  insurance  contracts  in  the  District  of 
Columbia  and  all  states  except  New 
York.  Fortis  Benefits  is  an  indirect 
wholly-owned  subsidiary  of  Fortis,  Inc., 
which  is  owned,  indirectly,  50%  by 
Fortis  AMEV  and  50%  by  Fortis  AG. 
Fortis  AMEV  is  a  diversified  financial 
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services  company  headquartered  in 
Utrecht,  the  Netherlands.  Fortis  AG  is  a 
diversified  financial  services  company 
headquartered  in  Brussels,  Belgium. 
Fortis  AMEV  and  Fortis  AG  have 
merged  their  operating  companies  under 
the  trade  name  of  Fortis.  Fortis  Benefits 
is  the  depositor  and  sponsor  of  the 
Variable  Account. 

2.  The  Variable  Account  is  a- 
segregated  investment  account  of  Fortis 
Benefits  and  was  established  under  the 
insurance  laws  of  Minnesota.  The 
Variable  Account  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act.  The  Variable 
Account  issues  flexible  premium 
deferred  combination  variable  and  fixed 
annuity  contracts  on  either  a  group  basis 
or  as  individual  contracts  ("Contracts", 
and  owners  of  which  are  referred  to  as 
"Holders").  Interests  in  the  Variable 
Account  are  offered  through  the  sale  of 
the  Contracts  and  are  registered  under 
the  Securities  Act  of  1933  ("1933  Act"). 
The  Contracts  are  stnictuired  to  allow 
Holders  to  elect  an  interest 
accumulation  option  through  a  fixed 
account  (the  "Fixed  Accoimt")  or  a 
variable  return  accumulation  option 
through  the  Variable  Account,  or  a 
combination  of  these  two  options. 

3.  The  Variable  Account  is  divided 
into  subaccounts  ("Subaccounts"). 
Assets  held  in  each  Subaccount 
pursuant  to  the  Contracts  are  invested 
exclusively  in  one  of  the  funds  or 
portfolios  available  for  investment.  The 
portfolios  are  registered  investment 
companies  available  for  purchase  only 
as  a  funding  vehicle  for  variable  life 
insurance  and  variable  annuities  issued 
by  Fortis  Benefits  and  other  insurance 
companies  (the  "Portfolios").  For 
Holders  who  were  issued  Contracts  on 
or  after  I>ecember  1,  1996,  there  are  22 
Subaccounts  available  for  investment. 
The  Strong  Advantage  Portfolio  and  the 
Strong  Government  Portfolio  are  not 
available  for  investment  to  Holders 
issued  Contracts  on  or  after  December  1, 
1996.  For  Holders  issued  Contracts 
before  December  1,  1996,  there  are  30 
Subaccounts  available  for  investment, 
including  the  Strong  Advantage 
Portfolio  and  the  Strong  Government 
Portfolio. 

4.  Strong  Funds  is  registered  under 
the  1940  Act  as  a  diversified,  open-end 
management  investment  company  and 
currentiy  issues  seven  series  of  shares, 
each  of  which  is  a  separate  open-end 
diversified  investment  management 
company.  Each  series  of  the  Strong 
Fimds  is  managed  by  Strong  Capital 
Management. 

5.  Neuberger  &  Berman  Advisers 
Management  Trust  is  registered  under 
the  1940  Act  as  a  diversified,  open-end 


management  investment  company  and 
currentiy  is  comprised  of  seven 
portfolios,  each  of  which  is  a  separate 
open-end  diversified  management 
investment  company.  Each  portfolio 
invests  all  of  its  net  assets  in  its 
corresponding  series  of  Advisers 
Managers  Trust,  an  open  end 
management  investment  company,  in 
each  case  receiving  a  beneficial  interest 
in  that  series.  The  corresponding  series 
for  the  N  &  B  Bond  Portfolio  is  AMT 
Limited  Maturity  Bond  Investment. 
AMT  Limited  Maturity  Bond 
Investments  invests  in  securities  in 
accordance  with  an  investment 
objective,  policies  and  limitations 
identical  to  those  of  the  N  &  B  Bond 
Portfolio.  The  investment  performance 
of  the  N  &  B  Bond  Portfolio  will  directiy 
correspond  with  the  investment 
performance  of  AMT  Limited  Maturity 
Bond  Investments.  This  master/feeder 
fund  structvire  is  different  from  that  of 
many  investment  companies  which 
directly  acquire  and  manage  their  own 
portfolio  of  securities.  AMT  Limited 
Maturity  Bond  Investment  is  managed 
by  Neuberger  &  Berman  Management 
Incorporated. 

6.  Federated  Insurance  Series  is 
registered  under  the  1940  Act  as  a 
diversified  management  investment 
company.  The  Federated  Government 
Portfolio  is  a  diversified  investment 
portfolio  of  the  Federated  Insurance 
Series. 

7.  Applicants  are  seeking  to  substitute 
shares  of  the  N  &  B  Bond  Portfolio  for 
shares  of  the  Strong  Advantage  Portfolio 
and  to  substitute  shares  of  the  Federated 
Government  Portfolio  for  shares  of  the 
Strong  Government  Portfolio. 

8.  Applicants  represent  that  as  of  June 
30, 1997,  the  assets  attributable  to 
Holders  of  the  Subaccounts  holding 
shares  of  the  Strong  Advantage  Portfolio 
and  the  Strong  Government  Portfolio 
were  relatively  small,  $152,580  and 
$96,408,  respectively. 

9.  Applicants  represent  that  as  of  June 
30, 1997,  the  total  net  asset  value  of  the 
Strong  Advantage  Portfolio  and  Strong 
Government  Portfolio  were  relatively 
small,  $192,723  and  $96,453  , 
respectively. 

10.  Applicants  represent  that  there 
has  been  a  decrease  in  net  asset  value 
during  1997,  as  of  June  30, 1997.  From 
December  31, 1996  to  June  30, 1997,  the 
Strong  Advantage  Portfolio  has 
decreased  in  size  from  $587,615  to 
$192,723  and  the  Strong  Government 
Portfolio  has  decreased  from  $199,328 
to  $96,453. 

11.  The  investment  objective  of  the 
Strong  Advantage  Portfolio  is  to  seek 
current  income  with  a  very  low  degree 
of  share  price  fluctuation,  which  is 


pursued  by  investing  in  very  short  term, 
investment  grade  debt  obligations.  The 
investment  objective  of  the  Strong 
Government  Portfolio  is  to  seek  total 
return  by  investing  for  a  high  level  of 
current  income  with  a  moderate  degree 
of  share  price  fluctuation,  which  is 
pursued  by  normally  investing  at  least 
80%  of  total  assets  in  U.S.  government 
securities. 

12.  The  investment  objective  of  the  N 
&  B  Bond  Portfolio  is  to  seek  the  highest 
current  income  consistent  with  low  risk 
to  principal  and  liquidity  and 
secondarily,  total  return.  The 
investment  objective  of  the  N  &  B  Bond 
Portfolio  is  pursued  by  investing  in  a 
diversified  portfolio  of  short  to 
intermediate  term  U.S.  government  and 
agency  securities  and  debt  securities 
issued  by  financial  institutions, 
corporations  and  others,  primarily 
investment  grade.  The  investment 
objective  of  the  Federated  Government 
Portfolio  is  to  seek  current  income, 
which  is  pursued  by  normally  investing 
at  least  65%  of  total  assets  in  securities 
issued  or  guaranteed  as  to  payment  of 
principal  and  interest  by  the  U.S. 
government,  its  agencies  or 
instrumentalities. 

13.  For  several  reasons.  Applicants 
believe  that  it  is  not  in  the  best  interests 
of  the  Holders  to  continue  to  utilize  the 
Strong  Advantage  Portfolio  and  Strong 
Government  Portfolio  (collectively,  the 
"Replaced  Portfolios")  as  investment 
options  and  further  believe  that  the 
Applicants  can  better  serve  the  interest 
of  the  Holders  by  utilizing  investment 
alternative  that  may  be  better  suited  to 
their  needs  and  interests. 

14.  Applicants  represent  that  the 
proposed  substitution  of  shares  of  the  N 
&  B  Bond  Portfolio  for  shares  of  the 
Strong  Advantage  Portfolio  and  the 
proposed  substitution  of  shares  of  the 
Federated  Government  Portfolio  for 
shares  of  the  Strong  Govenmient 
Portfolio  involve  the  substitution  of 
Portfolios  whose  objectives,  policies  and 
restrictions  are  sufficientiy  similar  to 
those  of  the  Replaced  Portfolios  so  as  to 
continue  fulfilling  Holders'  objectives 
and  risk  expectations. 

15.  Applicants  represent  that  the 
performance  of  each  Portfolio  in  which 
Holders  will  be  invested  following  the 
proposed  substituon  is  comparable  or 
superior  to  the  investment  performance 
of  the  replaced  Portfolios.  The  following 
chart  sets  forth  the  comparative  average 
annual  total  returns  for  the  periods 
listed  below  for  the  Replaced  Portfolios 
and  the  N  &  B  Bond  Portfolio  and  the 
Federated  Government  Portfolio. 
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Average  Annual  Total  Return  for  Specified  Periods 

(In  percent] 


Portfolios 


Strong  Advantage  Portfolio  _. 

N  &  B  Bond  Portfolio 

Strong  Government  Portfolio 

Federated  Government  Portfolio 

*  Not  Annualized. 


For  6  months, 
ending  6/30/97 


•2.30 
•2.96 
•2.60 
•3.01 


For  year  end- 
ing 12/3(V96 


4.92 
4J1 

N/A 
4.20 


For  five  years, 

ending 

12^096 


N/A 
5.32 
N/A 
N/A 
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Since 

inception" 

through 

^2/^om 


5.24 

r4/A 

-0.41 
5.62 


iSS,"date3^S^. '*°^'*°'  '"*'^**°"  **'*  ' ^'^'^-  ®*'^  Government  Portfolio,  inception  date  1/31/96.  Federated  Government  Portfolio, 


inception 


16.  Applicants  represent  that  the  ratio 
of  expenses  to  net  assets  for  the 
Subaccounts  in  which  Holders  will  be 
invested  after  the  substitution  will  be  no 
greater  than  the  ratio  of  expenses  to  net 
assets,  after  reimbursements  and 
waivers,  for  the  Subaccounts  proposed 
to  be  eliminated.  Therefore  Holders  will 
not  be  exposed  to  higher  expenses 
following  the  substitution.  The 
investment  advisers  to  the  Strong 
Advantage  Portfolio,  the  Strong 
Government  Portfolio  and  the  Federated 
Government  Portfolio  have 
arrangements  under  which  each  may 
voluntarily  waive  a  portion  of  their  fees 
or  reimburse  the  Portfolios  for  certain 
operating  expenses.  The  investment 
adviser  to  the  N  &  B  Bond  Portfolio  has 
contractually  agreed,  subject  to 
termination  on  60  days  prior  written 
notice,  to  limit  certain  of  the  N  &  B 
Bond  Portfolio's  operating  expenses  by 
reimbursing  certain  expenses  that 
exceed  1%  of  the  average  daily  net  asset 
value  of  the  N  &  B  Bond  Portfolio.  The 
following  chart  summarizes  the  ratio  of 
expenses  to  net  assets  for  the  Portfolios 
for  the  year  ended  December  31, 1996 
before  and  after  reimbursements  and 
waivers. 

Ratio  of  Expenses  to  Net  assets 
FOR  THE  Year  Ended  December 
31.  1996 

(In  percent] 


Total  ex- 

Total ex- 

penses 

penses 

after  re- 

before re- 

Portfolio 

imburse- 

imburse- 

ments 

ments 

and  waiv- 

and waiv- 

ers 

ers 

Strong  Advantage 

Portfolio  

2.00 

2.87 

N  &  B  Bond  Portfolio 

0.78 

0.78 

Strong  Government 

Portfolio  .„ 

•1.70 

•3.90 

Federated  Govern- 

ment Portfolio  

0.80 

1.81 

'Calculated  on  an  annualized  basis  (com- 
menced operations  on  January  31,  1996). 


17.  Applicant  states  that  the  small 
amoimt  of  assets  attributable  to  Holders 
of  the  Subaccounts  holding  shares  of  the 
Replaced  Portfolios,  the  relatively  small 
total  net  asset  values  of  the  Replaced 
Portfolios,  the  relatively  small  overall 
size  of  the  Replaced  Portfolios  with  the 
decrease  in  net  asset  value  during  the 
first  6  months  of  1997  and  the  fact  that 
the  Replaced  Portfolios  are  not  available 
as  investment  options  to  Holders  of 
Contracts  issued  after  December  1, 1996, 
will  tend  to  strain  the  ability  of  the 
Replaced  Portfolios  to  maintain  an 
acceptable  expense  ratio  compared  to 
the  larger  N  &  B  Bond  Portfolio  and  the 
Federated  Government  Portfolio 
(collectively,  the  "Substitute 
Portfolios").  Accordingly,  the  proposed 
substitution  is  expected  to  confer 
economic  benefits  to  Holders  by  virtue 
of  the  enhanced  asset  size  and  the 
reduced  expense  ratios  of  the  Substitute 
Portfolios. 

IB.  The  comparative  total  net  assets  as 
of  June  30, 1997  were  $252,284,067  for 
the  N  &  B  Bond  Portfolio,  compared  to 
$192,723  for  the  Strong  Advantage 
Portfolio,  and  $44,369,652  for  the 
Federated  Government  Portfolio, 
compared  to  $96,453  for  the  Strong 
Government  Portfolio. 

19.  Applicants  state  that  since  the  N 
&  B  Bond  Portfolio  and  the  Federated 
Government  Portfolio  are  available  for 
investment  under  the  Contracts,  all  of 
the  afiected  Holders  have  received  a 
current  prospectus  relating  to  the  N  &  B 
Bond  Portfolio  and  the  Federated 
Government  Portfolio. 

20.  Applicants  state  that  notice  will 
be  sent  to  Holders  30  days  prior  to  the 
proposed  substitution  which  informs 
them  that  Fortis  Benefits  has  filed  an 
application  for  an  order  allowing 
Applicants  to  undertake  the  substitution 
described  in  their  application  and  that 
they  may  elect  at  any  time  prior  to  the 
close  of  business  on  the  closing  date  of 
the  transactions  to  transfer  their  interest 
in  either  or  both  of  the  two  current 
Subaccounts  to  any  other  Subaccount  or 
to  the  Fixed  Account,  without  charge. 


The  notice  will  also  inform  Holders  of 
the  approximate  date  of  the  substitution. 
Once  the  substitution  is  completed,  a 
confirmation  will  be  mailed  to  the 
Holders  reflecting  the  transfer  of  the 
Contract  value  from  the  Subaccount 
investing  in  the  Strong  Advantage 
Portfolio  to  the  Subaccount  investing  in 
the  N  &  B  Bond  Portfolio  and/or  the 
transfer  of  Contract  value  from  the 
Subaccount  investing  in  the  Strong 
Government  Portfolio  to  the  Subaccount 
investing  in  the  Federated  Government 
Portfolio.  The  confirmation  will  be  sent 
within  5  days  of  the  substitution. 

21.  Applicants  represent  that  the 
substitution  will  be  effected  by 
redeeming  all  shares  held  by  the 
Variable  Account  in  the  Strong 
Advantage  Portfolio  and  the  Strong 
Government  Portfolio  and  an  equivalent 
purchase  of  shares  in  the  N  4  B  Bond 
Portfolio  and  the  Federated  Government 
Portfolio,  respectively,  at  net  asset  value 
on  the  same  date.  The  values  under  each 
Contract  will  be  identical  immediately 
before  and  after  the  transactions.  AH 
administrative  and  other  costs  of  the 
transactions  will  be  borne  by  Fortis 
Benefits.  There  wifl  be  no  tax 
consequences  to  Holders  and  no  adverse 
tax  consequences  to  the  Variable 
Account  or  Fortis  Benefits  relating  to  '^ 
the  transactions.  The  proposed 
substitution  will  not  be  counted  as  a 
transfer  for  the  purpose  of  any 
restrictions  on  the  number  of  transfers 
that  may  now  or  in  the  future  apply  to 
Holders.  The  proposed  substitution  will 
not  alter  the  insurance  benefits  or  other 
rights  or  benefits  of  Holders  or  the 
contractual  obligations  of  Fortis 
Benefits. 

Applicants'  Legal  Analjrsis 

1.  Section  26(b)  provides,  in  pertinent 
part,  Uiat  "[i)t  shall  be  unlawful  for  any 
depositor  or  trustee  of  a  registered  unit 
investment  trust  holding  the  security  of 
a  single  issuer  to  substitute  another 
security  for  such  security  unless  the 
Commission  shall  have  approved  such 
substitution."  Section  26(b)  of  the  1940 
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Act  also  provides  that  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  the  substitution  is  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

2.  Applicants  request  an  order 
pursuant  to  Section  26(b)  of  the  1940 
Act  approving  the  substitution  of  the 
Replaced  PortJFolios  with  the  Substitute 
Portfolios. 

3.  The  Contracts  provide  that  Fortis 
Benefits  retains  the  right  to  make  certain 
changes,  if,  in  its  judgment,  they  would 
best  serve  the  interests  of  the  Holders  or 
would  be  appropriate  in  carrying  out  the 
purposes  of  the  Contracts.  Examples  of 
the  changes  Fortis  Benefits  may  make 
are  to  transfer  assets  in  any  Subaccoimt 
to  another  Subaccount,  or  to  one  at 
more  separate  accounts,  or  to  add, 
combine  or  remove  Subaccounts  in  the 
Variable  Account  or  to  substitute,  for 
the  Portfolio  shares  held  in  any 
Subaccount,  the  shares  of  another 
Portfolio  or  the  shares  of  another 
investment  company  or  any  other 
investment  permitted  by  law. 

4.  Applicants  submit  that  the 
proposed  substitution  will  meet  the 
requirements  of  Section  26(b)  for  the 
following  reasons: 

(a)  The  invsstnwnt  objectives  of  the 
Replaced  Portfolios  are  sufiicieDlly  timilar  to 
those  of  the  Substitute  Ptxtfohos, 
respectively,  to  be  appropriate  Cm' 
substitution. 

(b)  The  investment  performance  of  the 
Substitute  Portfolios  is  comparable  or 
supehof  to  the  investment  performance  of 
the  Replaced  Funds. 

(c)  The  comparative  ratio  of  expenses  to 
net  assets  (following  reimbursement)  for  the 
Substitute  Portfolios  will  be  no  greater  tiian 
that  of  the  Replaced  Portfolios. 

(d)  The  pfofwsed  substitution  %vill  raauh  m 
the  investment  of  assets,  currently  in 
Portfolios  which  have  not  increased  to  a  level 
which  would  make  each  investment 
ahemative  viaUe  far  Holders,  into 
substantially  larger  and  more  stable 
anderiying  Partfoliaa. 


¥ot  the  rMsoos  stated  above. 
Applicants  submit  that  the  prt^xMed 
sutntitution  is  ctHisistent  with  the 
protection  of  investors  and  the  purposes 
&iriy  intended  by  the  policy  and  the 
provisions  of  the  1940  AcL 

For  the  Commission,  by  the  Division  of 
faivestment  Management,  pursuant  to 
delegated  authority. 

Margarat  H.  McFariMd. 

l^puty  Sacretaiy. 

IFR  Doc.  97-31822  Filed  12-2-97;  9:45  am] 
ICOM  WM-M-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaaaa  No.  35-26785] 

Filings  Uncter  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
r'AcT') 

^4ovember  25. 1997. 

Notice  is  hereby  given  that  the 
following  Gling(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  simimarized  below.  The 
applicationts]  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  18. 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  request 
Any  request  for  hearing  shall  identify 
specifiodly  the  issues  of  fact  or  law  that 
are  disputed.  A  person  who  so  requests 
will  be  notified  of  any  hearing,  if 
ordered,  and  will  receive  a  copy  of  any 
notice  or  order  issued  in  the  matter. 
AttBt  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Waat 


(70-9113) 

Caatral  and  South  West  Corporation 
("CSVT').  a  registered  holding  company. 
1616  Woodall  Rodgns  Freeway,  D^Ias. 
Texas  75202.  and  its  wholly-owned 
service  company  subsidiary.  Central  and 
South  West  Services,  Inc.  ("CSW 
Services").  212  East  6th  Street.  Tulsa. 
Oklahoma  74119.  have  filed  an 
application-declaration  tmder  sections 
6(a).  7.  9(a).  10. 12(c)  and  13(b)  of  the 
Act  and  ndea  42.  54  and  87-91 
thereunder. 

CSW  owns  all  of  the  outstanding 
shares  of  common  stock  of  four  public 
utility  subsidiaries  (collectively. 
"Operating  Companies"):  Cen^  Power 
and  Light  Company,  Public  Service 
Company  of  Oklahoma,  Southwestern 
Electeic  Power  Company,  and  West 


Texas  Utilities  Company.  Together, 
these  Operating  Companies  provide 
electric  service  to  approximately  1.7 
million  customers  in  a  widely 
diversified  area  covering  152.000  square 
miles  in  portions  of  Arkansas, 
Louisiana,  Oklahoma  and  Texas.^ 

CSW  requests  authorization  to  adopt 
and  implement  a  stockholder  rights  plan 
("Rights  Plan")  under  which  CSW's 
Board  of  Directors  ("Board")  would 
declare  a  dividend  of  one  right  ("Right") 
for  each  outstanding  share  of  CSW 
Common  Stock,  par  value  $3.50  per 
share  ("Common  Stock"),  payable  to 
stockholders  of  record  on  a  date  to  be 
established  ("Record  Date").^  The 
Rights  will  be  created  by  and  issued 
under  a  rights  agreement  ("Rights 
Agreement")  to  be  entered  into  by  CSW 
and  CSW  Services,  as  Rights  Agent.^ 
The  Rights  created  imder  the  proposed 
Rights  Agreement  would  entitle  the 
holders  to  purchase  one-tenth  of  a  share 
of  Common  Stock  at  a  price  of  $50  per 
whole  share  of  Common  Stock,  subject 
to  adjustment  (Purchase  Price").*  This  is 
equivalent  to  $5  per  one-tenth  of  one 
share  of  Common  Stock.  CSW  states  that 


>  CSW  also  has  numerous  nonutilily  subcidiahes. 
including  CSW  Energy.  Inc.,  which  develops  and 
operates  independent  power  and  cogeneration 
proiects;  CSW  Intamatiooal.  Inc..  which  pursues 
investments  in  energy  ventures  internationally,  and 
which,  indirectly,  owns  ail  the  outstanding  share 
capital  of  SEEBOARD  p.l.c.  one  of  12  regional 
electricity  companies  in  the  United  Kingdom;  CSW 
Credit.  Inc..  which  purchases  the  accounts 
receivable  of  the  Operating  Companies  and  certain 
Don-affiliated  electric  utilities:  CSW 
Communications,  Inc..  which  provides 
communication  services  to  the  Operating 
Coapanies  and  certain  non-aflUiatea:  CSW  Leasing. 
Inc.  which  invests  in  leveraged  Inaiaa:  EnerSbop. 
Inc.  which  provides  energy  manage ment  services; 
and  CSW  Services,  which  perfonas,  at  cost,  various 
accounting,  engineering,  tax.  legal,  financial 
electronic  data  i'*"^"*fTng.  centralixad  ecoooadc 
dispatching  of  electric  power  and  other  services  to 
CSW  and  its  subsidiaries. 

>As  of  June  30.  1997  there  were  212,235,310 
shares  of  Common  Stock  outslandii^. 

'The  services  of  CSW  Servicas,  as  Rights  Agent, 
win  be  provided  at  coel  CSW  axpecU  thai  such 
ciiarges.  if  any.  will  be  de  minim:  As  Rights  Agent. 
CSW  Services  practically  has  no  active  duties 
unless  the  Rights  become,  if  ever,  exaicisabie.  at 
which  tioae  Iba  Rights  Agent  perfonns  or  causoi  to 
be  peifcfed  services  simrlar  to  a  stock  tranaiar 
agaiaL  CSW  Services  is  the  transfer  agani  far  the 
Coounon  Slock. 

*The  Purchase  price  pe3rabie.  and  the  number  of 
shares  of  Common  Stock  (or  other  sacuritias  or 
property,  es  the  case  may  be)  issuable  upon  exerciae 
of  tiie  Rights  are  subject  to  adiustmeat  irom  time  to 
time  to  prevent  dilution.  Prior  to  the  data  on  which 
the  Rights  become  exerciseble.  the  Board  may  make 
such  equitable  adiustroenis  as  it  deems  appropriate 
in  the  ciicumstances  in  lieu  of  any  adjustment 
otherwise  required  by  the  foregoing.  No  adjustmani 
in  the  Purchase  Price  wtU  be  required  until  the  time 
at  which  cumulative  adjustments  require  an 
adjustment  of  at  least  1  %  in  the  Purchase  Price.  No 
fractional  shares  of  Common  Stock  will  be  issued 
and,  in  lieu  thereof,  a  cash  payment  will  be  made 
based  on  the  market  price  of  the  Common  Stock  on 
the  last  trading  day  prior  to  the  date  of  exercise. 
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the  Purchase  Price  represents  the 
Board's  estimation  of  the  long-term 
value  of  the  Common  Stock.  The  Board 
has  adopted  and  approved  the  Rights 
Agreement  subject  to  the  receipt  of  an 
appropriate  order  from  the  Commission 
in  this  filing.  Upon  receipt  of  such  an 
order,  the  Rights  will  be  distributed  as 
a  dividend  to  the  holders  of  CSW's 
outstanding  shares  of  Common  Stock.* 

Initially,  the  Rights  would  not  be 
exercisable  and  would  trade  as  an 
integral  part  of  the  outstanding  shares  of 
Common  Stock.  Subject  to  certain  rights 
of  CSW  to  redeem  *  or  exchange  shares 
of  Common  Stock  for  '  the  Rights,  the 
Rights  would  become  exercisable  (i.e.. 
Common  Stock  coidd  be  purchased  at 
the  Purchase  Price  pursuant  to  the 
Rights)  and  Rights  Certificates 
representing  the  Rights  would  be 
distributed  and  would  trade 
independently  of  the  outstanding  shares 
of  Common  Stock  upon  the  occurrence 
of  the  following  triggering  events 
("Triggering  Events"):  the  earlier  to 
occur  of  (i)  10  days  after  the  first  public 
aimoimcement  that  any  person  or  group 
("Acquiring  Person")  has  acquired 
beneficial  ownership  of  15%  or  more  of 
CSW's  outstanding  Common  Stock 
("Acquisition  Event")  and  (ii)  10 
business  days  (unless  extended  by  the 
Board  of  Directors)  after  any  person  or 
group  has  commenced  a  tender  or 
exchange  offer  which  would,  upon  its 
consimimation,  result  in  such  person  or 
group  becoming  an  Acquiring  Person 
("Offer  Event")  (the  earlier  of  (i)  and  (ii) 
is  hereafter  referred  to  as  the 
"Distribution  Date"). 

When  the  Triggering  Event  is  an 
Acquisition  Event,  the  holders  of  the 
Rights  (other  than  an  Acquiring  Person 
and  certain  transferees  thereof  whose 


*  Any  of  the  provisions  of  the  Rights  Agreement 
may  be  amended  by  the  Board  without  the  consent 
of  the  holders  of  the  Rights;  provided,  however,  that 
on  or  after  the  Distribution  Date  (as  defined  below], 
the  Rights  Agreement  may  not  be  amended  in  any 
manner  that  would  adversely  affect  the  interests  of 
the  holders  of  the  Rights. 

*The  Rights  may  be  redeemed,  as  a  whole,  at  a 
Redemption  Price  of  $.01  per  Right,  subject  to 
adjustment,  at  the  direction  of  the  Board,  at  any 
time  prior  to  the  earlier  of:  (i)  10  days  aRer  the  first 
public  announcement  that  any  person  has  become 
an  Acquiring  Person  (as  defined  below):  and  (ii)  the 
date  of  fin<d  expiration  of  the  RighU.  The  Rights 
will  expire  on  the  tenth  anniversary  of  the  Record 
Dale,  unless  earlier  redeemed  or  exchanged  by 
CSW. 

'  At  any  time  after  any  person  or  group  shall  have 
become  an  Acquiring  Person  a'nd  before  any  person 
(other  than  C:SW  and  certain  related  entities), 
together  with  its  affiliates  and  associates,  shall  have 
become  the  beneficial  owner  of  50%  or  more  of  the 
outstanding  shares  of  Common  Stock,  the  Board 
may  direct  the  exchange  of  shares  of  (Common  Stock 
for  all  or  any  pari  of  the  Rights  (other  than  Rights 
of  an  Acquiring  Person  which  become  void)  at  the 
exchange  rate  of  one  share  of  Common  Stocjc  per 
Right,  subject  to  adjustment 


Rights  will  become  void)  would 
immediately  have  the  right  to  receive, 
for  each  Right  exercised.  Common  Stock 
having  a  market  value  equal  to  two 
times  the  Purchase  Price  then  in  effect 
("Discount  Purchase  Right").  When  the 
Triggering  Event  is  an  Offer  Event,  the 
holders  of  the  Rights  (other  than  an 
Acquiring  Person  and  certain  transferees 
thereof  whose  Rights  will  become  void) 
would  be  entitled  to  the  Discoimt 
Purchase  Right  once  a  person  or  group 
commencing  the  tender  or  exchange 
offer  becomes  an  Acquiring  Person. 

In  the  event  that,  on  or  after  the 
Distribution  Date:  (i)  CSW  is  acquired 
by  another  person  or  entity  not 
controlled  by  CSW  ("Acquiror")  in  a 
merger  or  other  business  combination 
transaction  in  which  CSW  Common 
Stock  is  exchanged  for  securities  or 
other  property;  or  (ii)  50%  or  more  of 
CSW's  consolidated  assets  or  earnings 
power  is  sold  or  transferred  to  an 
Acquiror,  each  holder  of  a  Right  (except 
Rights  which  previously  have  been 
voided  as  discussed  above)  will 
thereafter  be  entitled  to  receive,  for  each 
Right  exercised,  common  stock  of  the 
Acquiror  having  a  market  value  equal  to 
two  times  the  Piuchase  Price  then  in 
effect. 

CSW  states  that  the  proposed  Rights 
Plan  is  intended  to  deter  hostile 
takeover  attempts' and/or  attempts  to' 
acquire  CSW  in  a  maimer  or  on  terms 
which  the  Board  determines  are  not  in 
the  best  interests  of  all  stockholders  by 
enabling  the  Board  to  provide  CSW 
stockholders  with  adequate  time  to 
assess  properly  a  takeover  bid  without 
imdue  pressure.  The  Rj^ts  Plan  is  also 
intended  to  confront  a  potential 
acquiror  with  the  possibility  that  the 
exercise  of  Rights  by  stockholders  will 
substantially  increase  the  nimiber  of 
shares  of  Common  Stock  outstanding 
and  therefore  the  cost  of  acquiring 
control  of  CSW.  CSW  states  that  the 
Rights  Plan  will  operate  to  maximize 
and  preserve  the  value  of  CSW  for  its 
stockholders,  in  the  event  of  an 
attempted  hostile  or  unwanted  takeover, 
but  is  not  designed  to  prevent  a  proxy 
contest  to  replace  members  of  the  Board 
or  frustrate  a  fair  offer  for  the  entire 
company  which  is  in  the  best  interests 
of  stockholders. 

For  the  (Commission,  by  tlie  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFH  Doc.  97-31618  Filed  12-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaase  No.  35-26784] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

November  24, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(8) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference, 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicationCs)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
December  18,  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/ or  permitted  to 
become  effiective. 

Central  Power  and  Light  Co. 

(70-8597) 

Central  Power  and  Light  company 
("CPL").  539  North  Carancahua  Street. 
Corpus  Christi,  Texas.  78401.  a  wholly 
owned  electric  utility  subsidiary 
company  of  Central  and  South  West 
Corporation,  a  registered  public  utility 
holding  company,  has  filed  a  post- 
effiective  amendment,  under  sections 
6(a),  7,  9(a)  and  10  of  the  Act  and  rule 
54  under  the  Act.  to  an  application- 
declaration  filed  under  sections  6(a),  7, 
9(a),  10, 12(c)  and  12(d)  of  the  Act  and 
rules  44  and  51  imder  the  Act. 

By  orders  dated  )une  15,  1995  (HCAR 
No,  26309).  July  26, 1995  (HCAR  No, 
26339),  and  August  28,  1996  (HCAR  No. 
26565)  ("Orders"),  CPL  was  authorized 
to  incur  obligations,  through  December 
31, 1997.  in  coimection  with  the 
issuance  by  the  Matagorda  Coimty 
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Navigation  District  No.  One  ("District") 
of  up  to  $325  million  in  Pollution 
Control  Revenue  Refunding  Bonds 
("Refund  Bonds")  and  of  up  to  $150 
million  in  Pollution  Control  Revenue 
Bonds  and/or  Solid  Waste  Revenue 
Bonds  ("New  Bonds")  (collectively, 
"Bonds").  CPL  to  date  has  issued 
$160,635  million  of  Refund  Bonds  and 
no  New  Bonds,  leaving  S164.365 
million  of  Refund  Bonds  and  $150 
million  of  New  Bonds  to  be  issued. 

CPL  now  requests  an  extension  of  the 
authorization  to  issue  the  remaining 
Refund  Bonds  and  New  Bonds, 
pursuant  to  the  terms  and  conditions  set 
^rth  in  the  Orders,  through  December 
31,  2002. 

The  Orders  stated  that  the  purpose  of 
the  Refund  Bonds  was  to  re-acquire  all 
or  a  portion  of  five  types  of  previously 
issued  Pollution  Control  Revenue  Bonds 
("Old  Bonds")  and  that  the  purpose  of 
the  New  Bonds  was  to  reimburse  CPL 
for  expenditures  qualified  for  tax- 
exempt  financing  or  to  provide  for 
current  solid  waste  expenditures. 

The  Old  Bonds  were  issued  to  finance 
pollution  control  and  solid  waste 
disposal  facilities  for  the  South  Texas 
Project  Electric  Generating  Station 
("Plant").  CPL  owns  a  25.2%  undivided 
interest  in  the  Plant.  The  Old  Bonds 
were  issued  pursuant  to  Indentures  of 
Trust  with  NationsBank  of  Texas,  N.A., 
the  Bank  of  New  York,  and  Texas 
Commerce  Bank,  N.A. 

CPL  had  entered  into  Installment  Sale 
Agreements  ("Sale  Agreements")  to 
provide  for  the  issuance  of  the  Old     " 
Bonds.  In  connection  with  the  issuance 
of  the  Bonds,  the  Orders  authorized  CPL 
to  amend  the  Sale  Agreements,  enter 
into  agreements  with  similar  terms,  and/ 
or  enter  into  new  installment  sale 
agreements. 

The  Orders  provided  that  the  Bonds 
were  to  bear  a  fixed  or  floating  interest 
rate,  were  authorized  to  be  secured  with 
First  Mortgage  Bonds,  and  were  to 
mature  between  one  and  forty  years. 
The  interest  rate,  redemption  provisions 
and  other  terms  and  conditions 
applicable  to  the  Bonds  were  to  be 
determined  through  negotiation 
between  CPL  and  one  or  more 
investment  banking  firms  that  were  to 
purchase  or  underwrite  the  Bond 
("Firms"). 

The  Orders  authorized  CPL  to  issue 
First  Mortgage  Bonds,  to  secure  the 
Bonds,  subject  to  applicable  indenture 
restrictions,  under  a  Supplemental 
Indenture  to  its  Mortgage  Indenture 
dated  November  1. 1943  to  the  First 
National  Bank  of  Chicago  and  A.H. 
Bohm.  The  optional  redemption 
provisions,  the  sinking-fund  provisions, 
and  the  limitation  on  dividends  relative 


to  the  First  Mortgage  Bonds  were 
authorized  to  deviate  from  the  SEC 
Statement  of  Policy  Regarding  First 
Mortgage  Bonds. 

The  Orders  anticipated  that  the  Bonds 
would  be  sold  by  the  District  pursuant 
to  a  Bond  Purchase  Agreement  between 
the  District  and  one  or  more  Firms.  The 
Orders  authorized  CPL  to  enter  into 
negotiations  with  the  Firms  with  respect 
to  the  interest  rate,  redemption 
provisions  and  other  terms  and 
conditions  applicable  to  the  Bonds. 

Finally,  the  Orders  authorized  the  use 
by  CPL  of  interest  rate  swaps  and  other 
interest  rate  risk  management  devices. 

Eastern  Utilities  Associates,  et  al. 

170-8609) 

Eastern  Utilities  Associates,  P.O.  Box 
2333,  Boston.  Massachusetts,  02107,  a 
registered  holding  company;  its  public 
utility  subsidiaries — Blackstone  Valley 
Electric  Company,  Washington 
Highway,  Lincoln,  Rhode  Island,  02865; 
Newport  Electric  Corporation,  12  Turner 
Road,  Middletown,  Rhode  Island  02840; 
Eastern  Edision  Company,  P.O.  Box 
2333,  Boston,  Massachusetts,  02107; 
and  Montaup  Electric  Company,  P.O. 
Box  2333,  Boston,  Massachusetts, 
02107; — and  its  non-utility 
subsidiaries — EUA  Service  Corporation, 
P.O.  Box  543,  West  Bridgewater, 
Massachusetts,  02379;  EUA  Cogenex' 
Corporation.  P.O.  Box  2333,  Boston, 
Massachusetts,  02107;  and 
TransCapacity  Limited  Partnership,  83 
Pine  Street,  Suite  101,  West  Peabody, 
Massachusetts,  01961  ("EUA 
Companies") — have  filed  a  post- 
effective  amendment  to  an  application 
filed  under  sections  6(a),  7,  9(a),  10  and 
12(c)  of  the  Act  and  rule  54  under  the 
Act 

By  order  dated  June  15, 1995  (HCAR 
No.  26308),  the  EUA  Companies  were 
authorized,  through  December  15, 1997, 
to  contribute  150,000  common  shares  of 
EUA  stock,  or  to  contribute  cash  to 
purchase  150,000  common  shares  from 
EUA  or  On  the  open  market,  to  an 
Employees'  Savings  Plan  ("Plan").  The 
Plan,  established  in  1981,  meets  the 
requirements  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  is  qualified  and  exempt  under  the 
Internal  Revenue  Code. 

The  EUA  Companies  now  seek 
authorization  to  contribute  to  the  Plan 
up  to  200,000  common  shares  of  EUA 
stock,  or  to  contribute  cash  to  purchase 
up  to  200,000  common  shares  on  the 
open  market,  through  December  15, 
1999. 


Columbia  Gas  Sjrstem,  Inc. 

[70-9127) 

The  Columbia  Gas  System,  Inc. 
("Columbia").  12355  Sunrise  Valley 
Drive,  Suite  300,  Reston,  Virginia, 
20191-3458,  a  registered  holding 
company,  has  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10  and  13  of  the  Act  and  rule  54  under 
the  Act. 

Columbia  seeks  authorization  to 
provide  consulting  services  to  associate 
and  non-associate  companies,  and  to 
engage  in  activities  contemplated  by  the 
Gas  Related  Activities  Act  of  1990 
("GRAA"),  on  an  international  basis.  In 
addition,  Columbia  seeks  authorization 
to  invest  up  to  $5  million  to  acquire  oil 
and  natural  gas  leasehold  interests  in 
southern  Ontario,  Canada  ("Canadian 
Interests"). 

Columbia  would  both  provide 
consulting  services  and  engage  in  GRAA 
activities  ("Activities")  through  one  or 
more,  direct  or  indirect,  to-be-formed 
non-utility  subsidiaries  ("Foreign 
Energy  Subsidiaries").  The  Foreign 
Energy  Subsidiaries,  in  turn,  might  form 
one  or  more  special-purpose 
subsidiaries  to  invest,  directly  or 
indirectiy.  in  corporations,  limited 
liability  companies,  partnerships  or 
other  entities  that  derive  substantially 
all  of  their  revenues  from  foreign 
consulting  services  or  activities  imder 
the  GRAA. 

Columbia  seeks  authorization  for  the 
Foreign  Energy  Subsidiaries  to  engage  in 
preliminary  development  activities  in 
connection  with  foreign  gas-related 
activities  but  asks'  the  Commission  to 
reserve  jurisdiction  over  specific  gas- 
related  activities  apart  from  the 
acquisition  of  the  Canadian  Interests. 

Columbia  seeks  authorization  to 
invest  up  to  $5  million,  through  the 
Foreign  Energy  Subsidiaries,  to  acquire 
the  Canadian  Interests  offered  for  sale 
by  Paragon  Petroleum  Corporation 
("Paragon"),  a  Canadian  corporation.  On 
October  17,  1997,  Columbia  Natural 
Resources.  Inc.  entered  into  a  letter  of 
intent  with  Paragon  to  acquire  the 
Canadian  Interests.  This  transaction  is 
expected  to  close  by  December  31, 1997. 

Columbia  requests  that  the 
Commission  authorize  participation  in 
the  money  pool  by  those  direct  and 
indirect  subsidiaries  that  are  formed  in 
connection  with  the  specific 
authorization  sought  in  this  application- 
declaration. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc.  97-31621  Filed  12-2-97;  8:45  am] 
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SECURITiES  AND  EXCHANGE 
COMMISSION 

[Retoaae  No.  IC-22913] 

Notice  of  Applications  for 
Deragistration  Under  Section  8(f)  of  tt>e 
Investment  Company  Act  of  1940 

November  26, 1997. 

The  following  is  a  notice  of 
applications  for  derigistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  November, 
1997.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  N.W., 
Washington,  D.C.  20549  (tel.  202-942- 
8090).  An  order  granting  each 
application  will  be  issued  imless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secmary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  22, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
For  Further  Information  Contact:  Diane 
L.  Titus,  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation.  Mail  Stop  10-4.  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 

Crabbee  Huson  Real  Estate  Investment  Fund, 

Inc.  {File  No.  811-8262) 
Oregon  Municipal  Bond  Fimd,  Inc.  [File  No. 

811-4464) 
Crabbee  Huson  Income  Fund,  Inc.  [File  No. 

811-58361 
Crabbee  Huson  Equity  Fund,  Inc.  [File  No. 

811-5837] 
Crabbee  Hu.^on  Asset  Allocation  Fund.  Inc. 

[File  No.  811-5838] 
U.S.  Government  Money  Market  Fund,  Inc. 

(File  No.  811-5839] 
U.S.  Government  Income  Fund.  Inc.  [File  No. 

811-5840] 

Summary:  Each  applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 


an  investment  company.  On  October  1. 
1996,  each  applicant,  an  Oregon 
corporation,  transferred  its  assets  and 
liabilities  to  a  new  portfolio  of  Crabbe 
Huson  Funds,  a  Delaware  business  trust, 
based  on  the  relative  net  asset  value. 
Each  applicant  thus  merged  into  an 
identically  named  portfolio  of  Crabbe 
Huson  Funds,  except  that  the  Oregon 
Municipal  Bond  Fund  merged  into  the 
Crabbe  Huson  Tax-Exempt  Fund.  The 
approximate  expenses  related  to  each 
transaction,  which  were  borne  by  the 
respective  applicant,  were  as  follows: 
Crabbe  Huson  Real  Estate  Fund. 
$14,393;  Oregon  Municipal  Bond  Fund. 
$13,007;  Crabbe  Huson  Income  Fund. 
$11,473;  Crabbe  Huson  Equity  Fund, 
$201,845;  Crabbe  Huson  Asset 
Allocation  Fund,  $53,348;  U.S. 
Government  Money  Market  Fund, 
$31,382;  U.S.  Government  Income 
Fund,  $10,233. 

Filing  Dates:  Each  application  was 
filed  on  February  24,  1997,  and 
amended  on  June  23, 1997. 

Applicants'  Address:  121  S.W. 
Morrison,  Suite  1400,  Portiand,  Oregon 
97204. 

Leahi  Investment  Trust  [File  No.  811-5321] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  31, 1997, 
applicant  transferred  its  assets  to  First 
Hawaii  Municipal  Bond  Fund  ("Firet 
Hawaii"),  a  series  of  First  Pacific  Mutual 
Fund.  Inc..  based  on  the  relative  net 
asset  value  per  share  of  each  fund.  The 
approximate  expenses  incurred  in 
connection  with  the  merger  were 
$40,000  and  were  borne  by  the 
investment  advisers  to  applicant  and 
First  Hawaii. 

Filing  Dates:  The  application  was 
filed  on  September  2, 1997,  and 
amended  on  November  13, 1997. 

Applicant's  Address:  Ward  Plaza, 
Suite  129.  210  Ward  Avenue.  Honolulu. 
Hawaii  96814. 

First  Prairie  Diversified  Asset  Fund  [File  No. 

811-4210] 
First  Prairie  Money  Market  Fund  (File  No. 

811-4212] 
First  Prairie  Municipal  Money  Market  Fimd 

[File  No.  811-4213] 
Prairie  Municipal  Bond  Fxmd  (File  No.  811- 

5414] 
First  Prairie  U.S.  Treasury  Seciuities  Cash 

Management  Fund  [File  No.  811-6405) 
First  Prairie  Cash  Management  Fund  [File 

No.  811-6406) 
Prairie  Intermediate  Bond  Fund  [File  No. 

811-6595] 
Prairie  Funds  (File  NB.  811-7231] 
Prairie  Institutional  Funds  [File  No.  811- 

7235) 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  Each  applicant 


transferred  its  assets  and  liabilities  to  a 
series  of  Prairie  Funds,  The  Woodward 
Funds,  or  Prairie  Institutional  Funds, 
based  on  the  relative  net  asset  value  per 
share  of  each  fund. 

On  March  4, 1995,  First  Prairie 
Diversified  Asset  Fund  reorganized  into 
Prairie  Managed  Assets  Income  Fund,  a 
series  of  Prairie  Funds.  This  applicant 
paid  approximately  $10,000  in  expenses 
related  to  the  reorganization. 

On  May  20,  1995,  First  Prairie  Money 
Market  Fund's  Money  Market  Series 
reorganized  into  Prairie  Money  Market 
Ftmd,  a  series  of  Prairie  Funds,  and  its 
Government  Series  reorganized  into 
Prairie  U.S.  Government  Money  Market 
Fund,  a  series  of  Prairie  Funds.  This 
applicant  paid  approximately  $35,000 
in  expenses  related  to  the 
reorganization. 

On  May  20,  1995,  First  Prairie 
Municipal  Money  Market  Fund 
reorganized  into  Prairie  Municipal 
Money  Market  Fund,  as  series  of  Prairie 
Funds.  This  applicant  paid 
approximately  $20,000  in  expenses 
related  to  the  reorganization. 

On  September  14, 1996.  Prairie 
Municipal  Bond  Fund,  Inc.  reor^ganized 
into  Woodward  Mimicipal  Bond  Fund, 
a  series  of  The  Woodward  Funds.  First 
Chicago  NBD  Corporation,  the  parent 
company  of  applicant's  co-investment 
advisers,  paid  approximately  $207,027 
in  expenses  related  to  the 
reorganization. 

On  January  17,  1995,  Firet  Prairie  U.S. 
Treasury  Securities  Cash  Management 
Fimd  reorganized  into  U.S.  Govenunent 
Securities  Cash  Management  Fund,  a 
series  of  Prairie  Institutional  Funds. 
This  applicant  paid  approximately 
$7,000  in  expenses  related  to  the 
reorganization. 

On  January  17, 1997,  Firet  Prairie 
Cash  Management  Fund  reorganized 
into  Cash  Management  Fund,  a  series  of 
Prairie  Institutional  Funds.  This 
applicant  paid  approximately  $3,000  in 
expenses  related  to  the  reorganization. 

On  September  21, 1996,  Prairie 
Intermediate  Bond  Fund  reorganized 
into  Woodward  Income  Fund,  a  series  of 
The  Woodward  Funds.  First  Chicago 
NBD  Corporation,  the  parent  compmny 
of  applicant's  co-investment  advisers, 
paid  approximately  $176,133  in 
expenses  related  to  the  reorganization. 

On  August  23, 1996.  Prairie  Managed 
Assets  Fimd,  Prairie  Growth  Fund, 
Prairie  Bond  Fund,  and  Prairie 
International  Equity  Fund,  each  a  series 
of  Prairie  Funds,  reorganized  into  a 
corresponding  series  of  The  Woodward 
Funds.  On  September  14, 1996,  Prairie 
U.S.  Government  Money  Market  Fund. 
Prairie  Money  Market  Fund,  and  Prairie 
Municipal  Money  Market  Fund,  each  a 
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series  of  Prairie  Funds  reorganized  into 
a  corresponding  series  of  The 
Woodward  Funds.  On  September  21, 

1996,  Prairie  Managed  Assets  Income 
Fund,  Prairie  Equity  Income  Fund, 
Prairie  Special  Opportunity  Fund, 
Prairie  International  Bond  Fund  and 
Prairie  Intermediate  Municipal  Bond 
Fund,  each  a  series  of  Prairie  Funds, 
reorganized  into  a  corresponding  series 
of  The  Woodward  Funds.  First  Chicago 
NBD  Corporation,  the  parent  company 
of  applicant's  co-investment  advisers, 
paid  approximately  $1,888,347  in 
expenses  related  to  the  reorganization. 

On  July  15, 1996,  Prairie  Cash 
Management  Fund,  Prairie  Treasury 
Prime  Cash  Management  Fund,  and 
Prairie  U.S.  Government  Securities  Cash 
Management  Fund,  each  a  series  of 
Prairie  Institutional  Funds,  reorganized 
into  a  corresponding  series  of  The 
Woodward  Funds.  First  Chicago  NBD 
Corporation,  the  parent  company  of 
applicant's  co-investment  advisers,  paid 
approximately  $995,137  in  expenses 
related  to  the  reorganization. 

Filing  Dates:  Each  application  was 
filed  on  June  27,  1997,  and  amended  on 
October  20, 1997,  and  November  14, 
1997. 

Applicants'  Address:  Three  First 
National  Plaza,  Chicago,  Illinois  60670. 

Target  Income  Fund,  Inc.  [File  No.  811-6542] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  13, 

1997,  applicant  completed  a  liquidation 
and  sale  of  all  of  its  investment  assets 
to  Concord  Growth  Corporation,  a 
commercial  finance  services  firm 
unaffiliated  with  applicant.  On  April  3, 
1997,  applicant  completed  a  tender  offer 
where  each  shareholder  received  its  pro 
rata  share  of  the  aggregate  net  asset 
value  of  applicant.  Applicant  paid 
approximately  $25,000  in  expenses 
related  to  the  liquidation. 

Filing  Dates:  The  application  was 
filed  on  July  24, 1997,  and  amended  on 
October  23, 1997. 

Applicant's  Address:  26691  Plaza 
Drive,  Suite  222,  Mission  Viefo,  CA 
92691. 

Neubetger  ft  Bennan  Genesis  Fund.  Inc.  [File 

No.  811-5562J 
Neubetger  ft  Bennan  Manliattan  Fund,  Inc. 

[File  No.  811-1363) 
Neubeiger  ft  Bennan  Partners  Fund.  Inc.  (File 

No.  811-1601) 
Neuberger  ft  Bennan  Selected  Sectors  Fund, 

Inc.  (File  No.  811-«911 

Summary:  Each  applicant  requests  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  August  2, 
1993,  each  applicant  transferred  its 
assets  and  liabilities  to  a  new, 
identically  named  portfolio  of  the 


Neuberger  &  Berman  Equity  Funds, 
based  on  the  relative  net  asset  value  per 
share  of  each  fund.  The  approximate 
expenses  of  each  merger,  which  were 
shared  by  the  transferring  and  acquiring 
funds,  were  as  follows:  Neuberger  & 
Berman  Genesis  Fund,  $40,000; 
Neuberger  &  Berman  Manhattan  Fund, 
$141,000;  Neuberger  &  Berman  Partners 
Fund,  $147,000;  Neuberger  &  Berman 
Selected  Sectors  Fimd,  $84,000.  In 
effect,  the  shareholders  of  each 
applicant  paid  the  expenses  related  to 
the  transaction  because  the  relevant 
acquiring  fund  had  no  assets  or 
shareholders  prior  to  the  transaction 
and  its  shareholders  therefore  were 
substantially  the  same  as  applicants' 
shareholders. 

Filing  Dates:  The  applications  were 
filed  on  April  1, 1996,  and  amended  on 
October  23, 1996. 

Applicants'  Address:  605  Third 
Avenue,  New  York,  NY  10158-3698. 

]P  Investment  Grade  Bond  Fund,  Inc.  (File 

No.  811-3544) 
JP  Capital  Appreciation  Fund,  Inc.  (File  No. 

811-3543) 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  December 
20, 1996,  each  applicant  sold 
substantially  all  of  its  assets  to 
Oppenheimer  Fund,  Inc.  All  expenses  of 
the  sale  were  p}aid  by  Oppenheimer 
Fund,  Inc.  and  the  management  of  each- 
applicant;  shareholders  paid  no 
expenses  in  connection  with  the  sale. 

Filing  Date:  Both  applications  were 
filed  on  November  10,  1997. 

Applicants'  Address:  100  North 
Greene  Street,  Greensboro,  North 
Carolina  27401. 
Bankers  National  Variable  Account  C  (File 

No.  811-4373] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant,  a 
separate  account  organized  as  a  unit 
investment  trust,  liquidated  its  holdings 
in  Conseco  Series  Trust  and  made 
liquidating  distributions  to  its  security 
holders  between  December  10, 1991  and 
March  5,  1992.  All  expenses  associated 
with  Applicant's  liquidation  and 
dissolution  were  borne  by  Applicant's 
depositor. 

Filing  Dates:  The  application  was 
filed  on  July  12, 1994,  and  amended  and 
restated  on  October  15, 1997. 

Applicant's  Address:  11815  N. 
Pennsylvania  Street,  Carmel,  IN  46032. 

Jackson  National  Capital  Management  Funds 
(File  No.  811-6611] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  20, 


1996,  applicant  distributed  its  assets  to 
its  public  shareholders  of  record  at  the 
net  asset  value  per  share.  On  December 
23, 1996,  applicant  distributed  all 
remaining  assets  to  Jackson  National 
Life  Insurance  Company,  the  sole 
remaining  shareholder  of  record. 
Applicant's  liquidation  expenses  totaled 
approximately  $89,000  and  were  borne 
by  Applicant's  investment  adviser. 

Filing  Dates:  The  application  was 
filed  on  May  19, 1997,  and  amended  on 
October  14, 1997. 

Applicant's  Address:  5901  Executive 
Drive,  Lansing,  Michigan  48911. 

John  Hancock  Series,  Inc.  (Hie  No.  811- 
5254) 

Suxiunaiy.' Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  2, 
1996,  applicant  on  behalf  of  its  series 
John  Hancock  Emerging  Growth  Fimd 
transferred  all  of  its  assets  to  a  new, 
identically  named  series  of  John 
Hancock  Series  Trust  ("Series  Trust"), 
based  on  the  relevant  net  asset  value  per 
share  of  each  fund.  Reorganization 
expenses  of  approximately  $225,106 
were  borne  equally  by  applicant  and  the 
Series  Trust. 

Filing  Date:  The  application  was^led 
on  July  7, 1997. 

Applicant's  Address:  101  Huntington 
Avenue,  Boston,  Massachusetts  02199- 
7603. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  97-31685  Filed  12-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ItotoM*  No.  34-a»3S0;  HI*  Na  SR-NA80- 
•7-81] 

S«lf-Reguiatory  Organizations;  Notica 
of  Rling  of  Propoaad  Rula  Changa  by 
tha  National  Asaociation  of  SacurWaa 
Daalen,  Inc.  Ralating  to  Changaa  to 
tha  Rula  1010  Sarias,  tha  Rula  8000 
Saries,  and  tha  Rula  9000  Sarfaa  To 
Raflact  Changaa  In  tha  Corporata 
Organization  of  tha  National 
Association  of  SacurWas  Paalara.  Inc. 
and  Its  SubsMlarlas 

November  21, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  31, 1997, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD  "),  through  its 
regiilatory  subsidiary  NASD  Regulation, 
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Inc.  ("NASD  Regulation"  and 
collectively,  the  "Association")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD 
Regulation.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Association  is  proposing  to 
amend  (a)  Article  V  of  the  NASD 
Regulation  By-Laws;  (b)  the  Rule  1010 
Series;  (c)  the  Rule  8000  Series;  (d)  the 
Rule  9000  Series;  and  (e)  certain  other 
rules  of  the  Association,  generally  to 
conform  such  rules  to  the  corporate 
restructuring  of  the  Association  and  to 
make  clarifying  and  technical  changes 
to  such  rules. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


BY-LA  WS  OF  NASD  REGULA  "HON. 
INC. 

Article  V — National  Adjudicatory 
Council 

Sec.  5.1  Through  5.10 

No  change. 

Sec.  5.11     The  National  Adjudicatory 
Council  shall  appoint  a  Review 
Subcommittee  to  determine  whether 
disciplinary  and  membership 
proceeding  decisions  should  be  called 
for  review  by  the  National  Adjudicatory 
Council  under  the  Rules  of  the 
Association  and  to  perform  any  other 
function  authorized  by  the  Rules  of  the 
Association.  The  Review  Subcommittee 
shall  be  composed  of  no  fewer  than  two 
and  no  more  than  four  members  of  the 
National  Adjudicatory  Council.  The 
number  of  Non-Industry  members  shall 


'  Amendment  Nos.  1  and  2  to  this  proposed  rule 
fiJing  were  filed  on  November  12. 1997  and 
November  18,  1997,  respectively.  The  changes 
contained  in  these  amendments  have  been  included 
in  this  Notice.  See  Letter  Amendment  No.  1  from 
T.  Grant  Gallery,  Senior  Vice  President  and  General 
Counsel.  NASD  to  Katharine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission  dated  November  12, 1997;  Letter 
Amendment  No.  2  from  Alden  S.  Adkins.  Vice 
President  and  General  Counsel.  NASD  Regulation  to 
Katharine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation,  Commission  dated  November 
18, 1997.  Several  additional  technical  amendments 
are  also  included  in  this  Notice.  Telephone 
conversation  between  Sharon  Zakula,  Office  of 
General  Counsel,  NASD  Regulation  and  Mandy  S. 
Cohen,  Office  of  Market  Supervision.  Commission 
(November  20. 1997). 


equal  or  exceed  the  number  of  Industry 
members.  At  all  meetings  of  the  Review 
Subcommittee,  a  quorum  for  the 
transaction  of  business  shall  consist  of 
not  less  than  50  percent  of  the  members 
of  the  Review  Subcommittee,  including 
not  less  than  50  percent  of  the  Non- 
Industry  members. 
*        *        •        •        • 

RULES  OF  THE  ASSOCIATION 

1000.  MEMBERSHIP,  REGISTRATION 
AND  QUALIFICA-nON 
REQUIREMENTS 

1010.  Membership  Proceedings 

1011.  Definitions 

Unless  otherwise  provided,  terms 
used  in  the  Rule  1010  Series  shall  have 
the  meaning  as  defined  in  Rule  0120. 

(a)  "Applicant" 


No  change; 

(b)  "Associated  Person" 

The  term  "Associated  Person"  means 
a  natural  person  registered  under  the 
Rules  of  the  Association  or  a  sole 
proprietor,  partner,  officer,  director, 
branch  manager,  or  natural  person 
occupying  a  similar  status  or  performing 
similar  functions  who  will  be  or  is 
anticipated  to  be  associated  with  the 
Applicant,  or  [any]  a  natural  person 
engaged  in  the  investment  banking  or 
securities  business  who  will  be  or  is 
anticipated  to  be  directly  or  indirectly 
controlling  or  controlled  by  the 
Applicant,  whether  or  not  any  such 
person  is  registered  or  exempt  from 
registration  under  the  NASD  By-Laws  or 
the  Rules  of  the  Association. 

(c)  "Department" 
No  change. 

(d)  "Director" 

The  term  "Director"  means  a  member 
of  the  NASD  Regulation  Board[, 
excluding  the  Chief  Executive  Officer  of 
the  NASD). 


(I)  "Subcommittee" 

The  term  "Subcommittee"  means  a 
subcommittee  of  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council  that  is  constituted  pursuant  to 
Rule  1015  to  conduct  a  review  of  a 
Department  decision  issued  under  the 
Rule  1010  Series. 

1012.  General  Provisions 

(a)  Service  of  Notices  and  Decisions; 
Filing  by  Applicant 

No  change. 


(b)  Ex  Parte  Communications 

(1)  Unless  on  notice  and  opportunity 
for  an  Applicant  and  Interested 
Association  Staff  to  participate,  or  to  the 
extent  required  for'  the  disposition  of  ex 
parte  matters  as  authorized  by  the  Rules 
of  the  Association: 

(A)  an  Applicant,  a  counsel  or 
representative  of  an  Applicant,  or  an 
Interested  Association  Staff  shall  not 
make  or  knowingly  cause  to  be  made  an 
ex  parte  communication  relevant  to  the 
merits  of  a  membership  proceeding 
imder  the  Rule  1010  Series  to  a 
Governor,  [a  Director,!  a  member  of  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  or  a 
Subcommittee  thereof,  or  an  Association 
employee  who  is  participating  or 
advising  in  a  decision  of  such  a  person 
with  respect  to  that  proceeding;  and 

(B)  a  Governor,  [a  Director,]  a  member 
of  the  National  (Business  Conduct 
Committee]  Adjudicatory  Council  or  a 
Subcommittee  thereof,  or  an  Association 
employee  who  is  participating  or 
advising  in  the  decision  of  such  a 
person  with  respect  to  a  membership 
proceeding  shall  not  make  or  knowingly 
cause  to  be  made  to  an  Applicant,  a 
counsel  or  representative  of  the 
Applicant,  or  an  Interested  Association 
Staff  an  ex  parte  communication 
relevant  to  the  merits  of  that  proceeding. 

(2)  A  Governor,  (a  Director,  1  a  member 
of  the  National  (Business  Conduct 
Committee]  Adjudicatory  Council  or  a 
Subcommittee  thereof,  or  an  Association 
employee  participating  or  advising  in 
the  decision  of  such  a  person,  who 
receives,  makes,  or  knowingly  causes  to 
be  made  a  communication  prohibited  by 
this  paragraph  shall  place  in  the  record 
of  the  membership  proceeding: 

(A)  all  such  written  communications; 

(B)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(C)  all  written  responses  and 
memoranda  stating  the  substance  of  all 
oral  responses  to  all  such 
communications. 

(3)  The  prohibitions  against  ex  parte 
communfcations  shall  become  effective 
when  Association  staff  has  knowledge 
that  an  Applicant  intends  to  file  a 
written  request  for  review  by  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council  under  Rule  1015. 

(c)  Recusal  or  Disqualification 

A  Governor!,  a  Director,]  or  a  member 
of  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  or  a 
Subcommittee  thereof  shall  not 
participate  in  a  matter  governed  by  the 
Rule  1010  Series  as  to  which  that  person 
has  a  conflict  of  interest  or  bias,  or  if 
circumstances  otherwise  exist  where  his 
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or  her  fairness  might  reasonably  be 
questioned.  In  such  a  case,  the  person 
shall  recuse  himself  or  shall  be 
disqualified  as  follows: 

(1)  The  Chair  of  the  NASD  Board  shall 
have  authority  to  direct  the 
disqualification  of  a  Governor,  and  (the 
Vice  Chair)  a  majority  of  the  Governors 
of  the  NASD  Board  excluding  the  Chair 
shall  have  authority  to  direct  the 
disqualification  of  the  Chair  of  the 
NASD  Board. 

(2)  The  Chair  of  the  [NASD  Regulation 
Board]  National  Adjudicatory  Council 
shall  have  authority  to  direct  the 
disqualification  of  a  [Director]  member 
of  the  Council  or  a  member  of  a 
Subcommittee  appointed  pursuant  to 
Rule  1015,  and  the  Vice  Chair  of  the 
[NASD  Regulation  Board)  Council  shall 
have  authority  to  direct  the 
disqualification  of  the  Chair  of  the 
(NASD  Regulation  Board]  National 
Adjudicatory  Council. 

[(3)  The  Chair  of  the  National 
Business  Conduct  Committee  shall  have 
authority  to  direct  the  disqualification 
of  a  member  of  the  Committee  or  a. 
member  of  a  Subcommittee  appointed 
pursuant  to  Rule  1015,  and  the  Vice 
Chair  of  the  Committee  shall  have 
authority  to  direct  the  disqualification 
of  the  Chair  of  the  National  Business 
Conduct  Committee.) 

((d)  Separation  of  Review  Functions 

A  Director  shall  not  participate  or 
advise  in  the  decision  of  a  Governor 
with  respect  to  the  review  of  a 
membership  proceeding  under  the  Rule 
1010  Series,  and  a  Governor  shall  not 
participate  or  advise  in  the  decision  of 
a  Director  with  respect  to  the  review  of 
a  membership  proceeding  under  the 
Rule  1010  Series.) 

l[e)](d)  Computation  of  Time 

No  change. 

1013.  Application  and  Membership 
Interview 

(a)  Filing  of  Application 

(1)  No  change. 

(2)  The  second  part  of  the  application 
shall  be  filed  with  the  Department  of 
Member  Regulation  at  the  district  office 
in  the  district  in  which  the  Applicant 
intends  to  have  its  principal  place  of 
business  and  shall  include  the  following 
information  and  documents: 

•        •        •        •        »    ^ 

(C)  (evidence  of  all  registrations  and 
licenses  required  by  the  Commission, 
state  securities  authorities,  the 
Municipal  Securities  Rulemaking  Board, 
the  National  Securities  Clearing 
Corporation,  and  self-regulatory 
organizations,  and]  a  copy  of  any 


decision  by  a  federal  or  state  authority 
or  self-regulatory  organization  taking 
permanent  or  temporary  adverse  action 
with  respect  to  a  registration  or 
licensing  determination  regarding  the 
Applicant  or  an  Associated  Person; 

•  •        •        •        • 

1014.  Department  Decision 

•  •        •        •        • 

(e)  Service  and  Effectiveness  of  Decision 

The  Department  shall  serve  its 
decision  and  the  membership  agreement 
on  the  Applicant  in  accordance  with 
Rule  1012.  The  decision  shall  become 
effective  upon  service  and  shall  remain 
in  effect  during  the  pendency  of  any 
review  until  a  decision  constituting 
final  action  of  the  Association  is  issued 
under  Rule  1015  or  1016,  unless 
otherwise  directed  by  the  National 
(Business  Conduct  Committee,  the 
NASD  Regulation  Board)  Adjudicatory 
Council,  the  NASD  Board,  or  the 
Commission. 

(f)  Effectiveness  of  Restriction 

A  restriction  imposed  under  this  Rule 
shall  remain  in  effect  and  bind  the 
Applicant  and  all  successors  to  the 
owmership  or  control  of  the  Applicant 
unless: 

(1)  removed  or  modified  by  the 
Department  under  Rule  1017; 

(2)  removed  or  modified  by  a  decision 
constituting  final  action  of  the 
Association  issued  under  Rule  1015  or 
1016;  or 

(3)  stayed  by  the  National  [Business 
Conduct  Committee,  the  NASD 
Regulation  Board]  Adjudicatory 
Council,  the  NASD  Board,  or  the 
Commission. 

(g)  Final  Action 
No  change. 

1015.  Review  by  National  (Business 
Conduct  Committee)  Adjudicatory 
Council 

(a)  (Request  ]Initiation  of  Review 

(1)  Request  by  Applicant 

Within  25  days  after  service  of  a 
decision  under  Rule  1014, 1017,  or 
1018,  an  Applicant  may  file  a  written 
request  for  review  with  the  National 
(Business  Conduct  Committee) 
Adjudicatory  Council.  A  request  for 
review  shall  state  with  specificity  why 
the  Applicant  believes  that  the 
Department's  decision  is  inconsistent 
with  the  membership  standards  set  forth 
in  Rule  1014,  or  otherwise  should  be  set 
aside,  and  state  whether  a  hearing  is 
requested.  The  Applicant 
simultaneously  shall  send  by  first-^lass 
mail  a  copy  of  the  request  to  the  district 


office  where  the  Applicant  filed  its 
membership  application. 

(2)  Notice  of  National  Adjudicatory 
Council 

A  decision  issued  under  Rule  1014. 
101 7,  or  1018  shall  be  subject  to  a  call 
for  review  by  any  member  of  the 
National  Adjudicatory  Council  or  the 
Review  Subcommittee  defined  in  Rule 
9120  within  30  days  after  service  of  the 
decision.  If  the  National  Adjudicatory 
Council  calls  a  decision  for  review,  a 
written  notice  of  review  shall  be  served 
promptly  on  the  Applicant  by  first-class 
mail.  The  written  notice  of  review  shall 
state  the  specific  grounds  for  the  review 
and  whether  a  hearing  is  directed.  If  a 
decision  is  called  for  review  by  any 
member  of  the  National  Adjudicatory 
Council  or  the  Review  Subcommittee  the 
decision  shall  be  reviewed  by  the 
National  Adjudicatory  Council.  The 
National  Adjudicatory  Council 
simultaneously  shall  send  by  first-class 
mail  a  copy  of  the  notice  to  the  district 
office  where  the  Applicant  filed  its 
membership  application. 

(b)  Transmission  of  Documents 

Within  ten  days  after  receipt  of  a 
request  for  or  notice  o/ review,  the 
Department  shall: 

(1)  transmit  to  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  copies  of  all  documents  that 
were  considered  in  connection  with  the 
Department's  decision  and  an  index  to 
the  docimaents;  and 

(2)  serve  on  the  Applicant  a  copy  of 
such  documents  (other  than  those 
documents  originally  submitted  by 
Applicant)  and  a  copy  of  the  index. 

(c)  Membership  Application  Docket 

The  Department  shall  promptly 
record  in  the  Association's  membership 
application  docket  each  request  for  or 
notice  of  review  filed  with  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  under  this  Rule 
and  each  material  subsequent  event, 
filing,  and  change  in  the  status  of  a 
membership  proceeding. 

(d)  Appointment  of  Subcommittee 

The  National  [Business  Conduct 
Committee)  Adjudicatory  Council  or  the 
Review  Subcommittee  defined  in  Rule 
9120  shall  appoint  a  Subconunittee  to 
participate  in  the  review.  The 
Subcommittee  shall  be  composed  of  at 
least  two  members.  One  member  shall 
be  a  current  member  of  the  National 
(Business  Conduct  Committee) 
Adjudicatory  Council.  The  remaining 
member  or  members  shall  be  current  or 
past  Directors  or  past  Governors. 
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(e)  Powers  of  Subcommittee 

If  a  hearing  is  requested  or  directed, 
the  Subcommittee  shall  conduct  the 
hearing.  If  a  hearing  is  not  requested, 
the  Subcommittee  may  serve  a  notice 
directing  that  a  hearing  be  held.  If  a 
hearing  is  not  requested  or  directed,  the 
Subcommittee  shall  conduct  its  review 
on  the  basis  of  the  record  developed 
before  the  Department  and  any  written 
submissions  made  by  the  Applicant  or 
the  Department  in  connection  with  the 
request  for  review. 

(f)  Hearing 

(1)  Notice 

If  a  hearing  is  requested  or  directed, 
the  hearing  shall  be  held  within  45  days 
after  the  receipt  of  the  request  or  service 
of  the  notice  by  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council.  The  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  send  written  notice  of  the 
date  and  time  of  the  hearing  to  the 
Applicant  by  facsimile  or  commercial 
courier  not  later  than  14  days  before  the 
hearing. 

(2)  Counsel 
No  change. 

(3)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  than  five  days  before  the  hearing, 
the  Applicant  and  the  Department  shall 
exchange  copies  of  their  proposed 
hearing  exhibits  and  witness  lists  and 
provide  copies  of  the  same  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  ff  the  Applicant 
or  the  Department  fails  to  provide 
copies  of  its  proposed  hearing  exhibits 
or  witness  list  within  such  time,  the 
Subcommittee  shall  exclude  the 
evidence  or  witnesses  fiwm  the 
proceeding,  unless  the  Subcommittee 
determines  that  good  cause  is  shown  for 
failure  to  comply  with  the  production 
date  set  forth  in  this  subparagraph. 

(4)  Transcript 
No  change. 

(5)  Failure  to  Appear  at  Hearing 

If  an  Applicant  flails  to  appear  at  a 
bearing  for  which  it  has  notice,  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  may  dismiss  the 
request  for  review  as  abandoned,  and 
the  decision  of  the  Department  shall 
become  the  final  action  of  the 
Association.  Upon  a  showing  of  good 
cause,  the  National  [Business  Conduct 
Committee)  Adjudicatory  Council  may 
withdraw  a  dismissal  entered  pursuant 
to  this  subparagraph. 


(g)  Additional  Information,  Briefe 

At  any  time  during  its  consideration, 
the  Subcommittee  of  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Council  may  direct  the 
Applicant  or  the  Department  to  submit 
additional  information  and  to  file  briefs. 
Any  additional  information  or  brief 
submitted  shall  be  provided  to  all 
parties  before  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  renders  its  decision. 

(h)  Subcommittee  Recommendation 

The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  [Business  Conduct  Committee 
and  all  other  Directors]  Adjudicatory 
Council  within  60  days  after  the  date  of 
the  hearing  held  pursuant  to  paragraph 
(f),  and  not  later  than  seven  days  before 
the  meeting  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  at  which  the  membership 
proceeding  shall  be  considered. 

(i)  Decision 

(1)  Proposed  Written  Decision 

After  considering  all  matters 
presented  in  the  review  and  the 
Subcommittee's  recommended  written 
decision,  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  may  affirm,  modify,  or  reverse 
the  Department's  decision  or  remand 
the  membership  proceeding  writh 
instructions.  The  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents 


No  change.  '' 

(3)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Periods 

The  National  [Business  Conduct 
Committee)  Adjudicatory  Council  shall 
provide  its  proposed  written  decision  to 
the  NASD  [Regulation  Board,  and,  if 
suqh  decision  is  not  called  for  review  by 
the  NASD  Regulation  Board,  to  the 
NASD  Board.  The  NASD  Regulation) 
Board.  The  NASD  Board  may  call  the 
membership  proceeding  for  review 
pursuant  to  Rule  1016{(a).  The).  If  the 
NASD  Board  (may)  does  not  call  the 
membership  proceeding  for  review 
(pursuant  to  Rule  1016(b).  If  neither  the 
NASD  Regulation  Board  nor  the  NASD 
Board  calls  the  membership  proceeding 
for  review),  the  proposed  written 
decision  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  become  final.  The 
National  [Business  Conduct  Committee) 
Adjudicatory  Council  shall  serve  the 


Applicant  with  a  written  notice 
specifying  the  date  on  which  the  call  for 
review  period  expired  and  stating  that 
the  final  written  decision  will  be  served 
within  15  days  after  such  date.  The 
National  [Business  Conduct  Comnuttee] 
Adjudicatory  Council  shall  serve  its 
final  vmtten  decision  within  15  days 
after  the  date  on  which  the  call  for 
review  period  expired.  The  decision 
shall  constitute  the  final  action  of  the 
Association  for  purposes  of  SEC  Rule 
19d-3,  unless  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  remands  the  membership 
proceeding. 

(4)  Failure  To  Issue  Decision 

If  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  fails 
to  serve  its  final  written  decision  within 
the  time  prescribed  in  subparagraph  (3), 
the  Applicant  may  file  a  written  request 
with  the  NASD  Boacd  requesting  that 
the  NASD  Board  direct  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  to  serve  its 
decision  immediately  or  to  show  good 
cause  for  an  extension  of -time.  Within 
seven  days  after  receipt  of  such  a 
request,  the  NASD  Board  shall  direct  the 
National  [Business  Conduct  Committee) 
Adjudicatory  Council  to  serve  its 
written  decision  immediately  or  to  show 
good  cause  for  an  extension  of  time.  If 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shows 
good  cause  for  an  extension  of  time,  the 
NASD  Board  may  extend  the  15  day 
time  limit  by  not  more  than  15  days. 

1016.  Discretionary  Review  by  (Boards) 
NASD  Board 

((a)  Discretionary  Review  by  the  NASD 
Regulation  Board 

(1)  Call  For  Review  By  Director 

A  Director  may  call  a  memt)ership 
proceeding  for  review  by  the  NASD 
Regulation  Board  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (2). 

(2)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
1015,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
membership  proceeding  should  be 
called  for  review.  A  Director  shall  call 
a  membership  proceeding  for  review  by 
notifying  the  General  Counsel  of  NASD 
Regulation.  By  a  unanimous  vote  of  the 
NASD  Regulation  Board,  The  NASD 
Regulation  Board  may  shorten  the 
period  to  less  than  seven  days.  By  an 
affirmative  vote  of  the  majorify  of  the 
NASD  Regulation  Board  then  in  office, 
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the  NASD  Regulation  Board  may.  during 
the  seven  day  i>eriod,  vote  to  extend  the 
period  to  more  than  seven  days. 

(3)  Review  at  Next  Meeting 

If  a  Director  calls  a  membership 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (2),  the 
NASD  Regulation  Board  shall  review 
the  membership  proceeding  not  later 
than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD  Regulation 
Board  may  direct  the  Applicant  and  the 
Department  to  file  brieb  in  connection 
with  review  proceedings  pursuant  to 
this  paragraph. 

(4)  Decision  of  NASD  Regulation  Board. 
Including  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  I^^ASD  Regulation 
Board  may  remand  the  membership 
proceeding  with  instructions.  The 
NASD  Regulation  Board  shall  prepare  a 
proposed  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
1015(iX2). 

(5)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  membership  proceeding  for 
review  pursuant  to  paragraph  (b).  If  the 
NASD  Board  does  not  call  the 
membership  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final. 
The  fiASD  Regulation  Board  shall  serve 
the  Applicant  with  a  written  notice 
specifying  the  date  on  which  the  call  for 
reviaw  period  expired  and  stating  that  a 
final  written  decision  will  be  served 
within  15  da]^*  after  such  date.  The 
NASD  Regulation  Board  shall  serve  iU 
final  written  decision  within  15  days 
after  the  date  on  which  the  call  for 
review  period  expired.  The  decision 
shall  constitute  the  final  action  of  the 
A«80ciation  for  purposes  of  SEC  Rule 
19d-3.  unless  the  NASD  Regulation 
Board  remands  the  membership 
proceeding. 

(6)  Failure  To  Issue  Decision 

If  the  NASD  Regulation  Board  fiiils  to 
serve  its  final  written  decision  within 
the  time  prescribed  in  subparagraph  (5), 
the  Applicant  may  file  a  written  request 
with  the  NASD  Board  requesting  tlut 
the  NASD  Board  direct  the  NASD 
Regulation  Board  to  serve  its  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  Within  seven  days 
after  receipt  of  such  a  request,  the  NASD 


Board  shall  direct  the  NASD  Regulation 
Board  to  serve  its  written  decision 
immediately  or  to  show  good  cause  for 
an  extension  of  time.  If  the  NASD 
Regulation  Board  shows  good  cause  for 
an  extension  of  time.  *he  NASD  Board 
may  extend  the  15  day  time  limit  by  not 
more  than  15  days.] 

[(b)  Discretionary  Review  by  the  NASD 
Board] 

((l)l^a7  Call  for  Review  by  Governor 

A  Governor  may  call  a  membership 
proceeding  for  review  by  the  NASD 
Board  if  the  call  fm  review  is  made 
within  the  period  prescribed  in 
subparagraph  (2). 

((2)  Seven  Day  Period;  Waiverj^hj  15 
Day  Period;  Waiver 

[(A)  Membership  Proceeding  Called  for 
Review  by  NASD  Regulation  Board 

If  the  NASD  Regulation  Board 
reviewed  the  membership  proceeding 
under  paragraph  (a),  a]  A  Governor  shall 
make  his  or  her  call  for  review  at  the 
next  meeting  of  the  NASD  Board  that  is 
at  least  (seven)  15  days  after  the  date  on 
which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
National  Adjudicatory  Council  [NASD 
Regulation  Board]. 

[(B)  Membership  Proceeding  Not  Called 
For  by  NASD  Regulation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  membership 
proceeding  for  review  under  paragraph 
(a),  a  Governor  shall  make  his  ot  her  call 
for  review  at  the  next  meeting  of  the 
NASD  Board  that  is  at  least  seven  days 
after  the  date  on  which  the  NASD  Board 
receives  the  proposed  written  decision 
of  the  National  Business  Conduct 
Conunittee.] 

((C)  Waiver) 

By  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  [in  subpaiagr^th  (A)  or  (B))  to 
less  than  [seven]  iS  days.  By  an 
afilrmative  vote  of  the  raaiority  of  the 
UASX)  Board  then  in  office,  the  NASD 
Board  may,  during  the  [seven)  15  day 
pwiod  [in  subpar^paph  (A)  or  (B)),  vote 
to  sxtend  the  period  [in  subparagraph 
(A)  or  (B)]  to  more  than  (seven]  15  days. 

|(3)l^c;  Review  At  Next  Meeting 

If  a  Governor  calls  a  membefship 
{Koceeding  for  review  within  the  time 
prescribed  in  [subparagraph  (2)] 
paragraph  (b).  the  NASD  Board  shall 
review  the  membership  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Board.  The  NASD  Board  may  order  the 
Applicant  and  the  Department  to  file 


briefs  in  connection  with  review 
proceedings  pursuant  to  this  paragraph. 

l{4)](d)  Decision  of  NASD  Board, 
Including  Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  [:  (1)]  the 
proposed  written  decision  of  the  [NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  the 
membership  proceeding  for  review 
under  paragraph  (a),  the  proposed 
Mrritten  decision  of  the  National 
Business  Conduct  Committee]  National 
Adjudicatory  Council.  Alternatively,  the 
NASD  Board  may  remand  the 
membership  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
1015(i)(2). 

[(5)]fej  Issuance  of  Decision 

The  NASD  Board  shall  serve  its 
written  decision  on  the  Applicant 
within  15  days  after  the  meeting  at 
which  it  conducted  its  review.  The 
decision  shall  constitute  the  final  action 
of  the  Association  for  purposes  of  SEC 
Rule  19d-3,  unless  the  NASD  Board 
remands  the  membership  proceeding. 

1017.  Removal  or  Modification  of 
Business  Restriction 


(f)  Service  and  Effectiveness  of  Decision 

The  Department  shall  serve  its 
decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effoctive  upon  service  and  shall 
remain  in  effect  during  the  pendency  ot 
any  review  until  a  decision  constituting 
final  action  of  the  Association  is  issued 
under  Rule  1015  or  1016.  unless 
otherwise  directed  by  the  National 
(Business  Conduct  Caouaittee,  the 
HASD  Kagulatioo  Board)  Adjudicatory 
Council,  the  NASD  Board,  or  the 
Commission. 

(g)  Request  fw  Review;  Final  Action 

An  Applicant  may  file  a  written 
request  for  review  of  the  Department's 
decision  with  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  pursuant  to  Rule  1015.  The 
procedures  set  forth  in  Rule  1015  shall 
apply  to  such  review,  and  the  National 
[Business  Conduct  Committee's] 
Adjudicatory  Council's  decision  shall  be 
subiect  to  discretionary  review  by  [the 
NASD  Regulation  Board  and)  the  NASD 
Board  pursuant  to  Rule  1016.  If  the 
Applicant  does  not  file  a  request  for  a 
review,  the  Department's  decision  shall 
constitute  final  action  l^  the 
Association. 
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(h)  Removal  or  Modification  of 
Restriction  on  Department's  Initiative 
No  change. 

1018.  Change  in  Ownership.  Control,  or 
Operations 

(h)  Service  and  ECfoctiveness  of  Decision 

The  Department  shall  serve  its 
decision  on  the  Applicant  in  accordance 
with  Rule  1012.  The  decision  shall 
become  effective  upon  service  and  shall 
remain  in  effect  during  the  pendency  of 
any  review  until  a  decision  constituting 
final  action  of  the  Association  is  issued 
under  Rule  1015  or  1016.  unless 
otherwise  directed  by  the  National 
[Business  Conduct  Committee,  the 
NASD  Regulation  Board]  Adjudicatory 
Council,  the  NASD  Board,  or  the 
Commission. 

(i)  Request  for  Review;  Final  Action 

An  Applicant  may  file  a  written 
request  for  review  of  the  Department's 
decision  with  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  pursuant  to  Rule  1015.  The 
procedures  set  forth  in  Rule  1015  shall 
apply  to  such  a  review,  and  the  National 
[Business  Conduct  Committee's] 
Adjudicatory  Council's  decision  shall  be 
subject  to  discretionary  review  by  [the 
NASD  Regulation  Board  and]  the  NASD 
Board  pursuant  to  Rule  1016.  If  the 
Applicant  does  not  file  a  request  for 
review,  the  Department's  action  shall 
constitute  the  final  action  of  the 
Association. 

[4615.  Automated  Submission  of 
Trading  Data  Requested  by  Association 

(a)  A  member  shall  submit  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time.  This 
information  shall  be  supplied  with 
respect  to  any  transaction  or 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
Association. 

(1)  If  the  transaction  was  a  proprietary 
transaction  effected  or  caused  to  be 
effected  by  the  member  for  any  account 
in  which  such  member,  or  person 
associated  with  a  member,  is  directly  or 
indirectly  interested,  such  member  shall 
submit  or  cause  to  be  submitted  the 
following  information: 

(A)  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  member 
submitting  the  data; 

(B)  Clearing  house  numbers)  or  alpha 
symbol(s)  as  may  be  used  from  time  to 
time,  of  the  member(s)  on  the  opposite 
side  of  the  transaction; 
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(C)  Identifying  symbol  assigned  to  the 
security; 

(D)  Date  transaction  was  executed; 

(E)  Niunber  of  shares,  or  quantity  of 
bonds  or  options  contracts  for  each 
specific  transaction  and  whether  each 
transaction  was  a  purchase,  sale,  short 
sale,  or  if  an  options  contract,  whether 
open  long  or  short  or  close  long  or  short; 

(F)  Transaction  price; 

(G)  Account  number;  and 
(H)  Market  center  where  transaction 

was  executed. 

(2)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the  number  for 
any  customer  account,  such  member 
shall  submit  or  cause  to  be  submitted 
the  following  information: 

(A)  The  data  described  in 
subparagraphs  (1)(A)  through  (H)  above; 
and 

(B)  Customer  name,  address(es) 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date 
account  opened  and  employer  name  and 
the  tax  identification  number(s). 

(C)  If  transaction  was  effected  for 
another  member  whether  the  other 
member  was  acting  as  principal  or  agent 
on  the  transaction  or  transactions  that 
are  the  subject  of  the  Association's 
request. 

(3)  In  addition  to  the  above  trade  data, 
a  member  shall  submit  such  other 
information  in  such  automated  format 
as  may  from  time  to  time  be  required  by 
the  Association. 

(4)  The  Association  may  grant 
exceptions  from  the  requirement  that 
the  data  prescribed  in  subparagraphs  (1) 
and  (2)  above  be  submitted  to  the 
Association  in  an  automated  format,  in 
such  cases  and  for  such  time  periods  as 
it  deems  appropriate.) 


[5107.  Automated  Submission  of 
Trading  Data 

Every  Association  member  and 
a]>proved  affiliate  that  participates  in 
Nasdaq  International  as  a  Service 
market  maker  or  an  order-entry  firm 
shall  submit  to  the  Association  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time.  This 
information  shall  be  supplied  with 
respect  to  any  transaction  or 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
Association.  As  used  in  paragraphs  (a) 
through  (d)  hereof,  the  terms 
"participating  finn"  and  "firm"  include 
both  Association  members  and 
approved  affiliates  that  utilize  the 
Service. 

(a)  If  the  transaction  was  a  proprietary 
transaction  effected  or  caused  to  be 


effected  by  the  participating  firm  for  any 
account  in  which  such  firm,  or  person 
associated  with  the  firm,  is  directly  or 
indirectly  interested,  the  participating 
firm  shall  submit  or  cause  to  be 
submitted  the  following  information: 

(1)  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  participating  firm 
submitting  the  data; 

(2)  Clearing  house  number(8),  or  alpha 
symboUs)  as  may  be  used  &t)m  time  to 
time,  of  the  participating  firm  on  the 
opposite  side  of  the  transaction; 

(3)  Identifying  symbol  assigned  to  the 
security; 

(4)  Date  transaction  was  executed; 

(5)  Number  of  shares,  ADRs,  units, 
warrants  or  rights  for  each  specific 
transaction  and  whether  each 
transaction  was  a  purchase,  sale,  or 
short  sale; 

(6)  Transaction  price; 

(7)  Account  number;  and 

(8)  Market  center  where  transaction 
was  executed. 

(b)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the 
participating  firm  for  any  customer 
account,  such  firm  shall  submit  or  cause 
to  be  submitted  the  following 
information: 

(1)  The  data  described  in 
subparagraphs  (1)  through  (8)  of 
paragraph  (a); 

(2)  Customer  name,  addressCes), 
branch  office  number,  registered 
representative  number;  whether  order 
was  solicited  or  unsolicited,  date 
account  opened  and  employer  name, 
and  the  tax  identification  number(8); 
and 

(3)  If  the  transaction  was  effected  for 
another  Association  member  or 
participating  firm,  whether  the  other 
party  was  acting  as  principal  or  agent  on 
the  transaction  or  transactions  that  are 
the  subject  of  the  Association's  request 

(c)  In  addition  to  the  above  trade  data, 
a  participating  firm  shall  submit  such 
other  information  in  such  automated 
format  as  may  &x)m  time  to  time  be 
reouired  by  the  Association. 

fd)  The  Association  may  grant 
exceptions  from  the  requirement  that 
the  data  prescribed  in  paragraphs  (a) 
and  (b)  above  be  submitted  to  the 
Association  in  an  automated  format,  in 
such  cases  and  for  such  time  periods  as 
it  deems  appropriate.] 


[6730.  Automated  Submission  of  Trade 
Data 

Each  member  shall  submit  the  trade 
data  specified  in  Rule  4615  in 
automated  format  as  may  be  prescribed 
by  the  Association  from  time  to  time 
%vith  respect  to  any  transaction  or 
transactions  involving  non-Nasdaq 
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seciirities  that  are  the  subject  df  a 
request  for  information  made  by  the 
Association.} 
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8000.  INVESTIGATIONS  AND 
SANCTIONS 

8100.  GENERAL  PROVISIONS 

8110.  Availability  of  Manual  to 
Customers 

[Every  member  of  the  Association 
shall  keep  in  its  main  office  and  each  of 
its  branch  offices)  Members  shall  keep 
and  maintain  a  current  copy  of  the 
(Association's  Manual  and  all 
amendments  to  it.  Upon  request,  a 
member  shall  make  the  Manual  and 
amendments  available  to  any  customer 
for  examination.]  NASD  Manual  in  a 
readily  accessible  place  and  shall  make 
it  available  for  examination  by 
customers  upon  request. 

8120.  Definitions 
No  change 

'This  table  of  contents  is  provided  for 
convenience  only,  and  is  not  a  part  of  the  amended 
Rules  of  the  Association  tubmined  for  approval  in 
this  rule  filing. 


8200.  INVESTIGATIONS 

8210.  Provision  of  Information  and 
Testimony  and  Inspection  and  Copying 
of  Books 


(d)  [Receipt  of]  Notice 

A  notice  under  this  Rule  shall  be 
deemed  [to  have  been]  received  by  the 
member  or  person  to  whom  it  is 
directed  by  [the  mailing  thereof  to  the] 
mailing  or  otherwise  transmitting  the 
notice  to  the  last  known  business 
address  of  [such]  the  member  or  the  last 
known  residential  address  of  the  person 
as  reflected  in  the  Central  Registration 
Depository!,  unless),  //the  Adjudicator 
or  Association  staff  responsible  for 
[serving]  mailing  or  otherwise 
transmitting  the  notice  to  the  member  or 
[associated)  person  has  actual 
knowledge  that  the  address  in  the 
Central  Registration  Depository  is  out  of 
date[.  In  such  case,]  or  inaccurate,  then 
a  copy  of  the  notice  shall  be  [served  on 
the  member  at  its  last  known  address,  or 
in  the  case  of  an  associated  person,  at 
the  associated  person's]  mailed  or 
otherwise  transmitted  to:  (1)  the  last 
known  business  address  of  the  member 
or  the  last  known  residential  address 
[and]  of  the  [business  address)  f>erson  as 
reflected  in  the  Central  Registration 
Depository  [of  the  member  with  which 
the  person  is  employed  or  affiliated), 
and  (2)  any  other  more  current  address 
of  the  member  or  the  person  known  to 
the  Adjudicator  or  Association  staff  who 
is  responsible  for  mailing  or  otherwise 
transmitting  the  notice. 

8211.  Automated  Submission  of  Trading 
Data  Requested  by  the  Association 

(a)  A  member  shall  submit  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time.  This 
information  shall  be  supplied  with 
respect  to  any  transaction  or  * 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
Association. 

(b)  If  the  transaction  was  a  proprietary 
transaction  effected  or  caused  to  be 
effected  by  the  member  for  any  account 
in  which  such  member,  or  person 
associated  with  a  member,  is  directly  or 
indirectly  interested,  such  member  shall 
submit  or  cuase  to  be  submitted  the 
following  information: 

(1)  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  member 
submitting  the  data; 

(2)  Clearing  house  number(s).  or 
alpha  symbol(s)  as  may  be  used  from 
time  to  time,  of  the  memberfs)  on  the 
opposite  side  of  the  transaction: 


(3)  Identifying  symbol  assigned  to  the 
security: 

(4)  Date  transaction  was  executed: 

(5)  Number  of  shares,  or  quantity  of 
bonds  or  options  contracts  for  each 
specific  transaction  and  whether  each 
transaction  was  a  purchase,  sale,  short 
sale,  or,  if  an  options  contract,  whether 
open  long  or  short  or  close  long  or  short; 

(6)  Transaction  price; 

(7)  Account  number:  and 

(8)  Market  center  where  transaction 
was  executed. 

(c)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the  member  for 
any  customer  account,  such  member 
shall  submit  or  cause  to  be  submitted 
the  following  information: 

(1)  The  data  described  in 
subparagraphs  (b)  (1)  through  (8)  above; 

(2)  The  customer  name,  address(es), 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date 
account  opened,  employer  name,  and 
the  tax  identification  number(s):  and 

(3)  If  thee  transaction  was  effected  for 
another  member,  whether  the  other 
member  was  acting  as  principal  or 
agent. 

(d)  In  addition  to  the  above  trade 
data,  a  member  shall  submit  such  other 
information  in  such  automated  format 
as  may  from  time  to  time  be  required  by 
the  Association. 

(e)  Pursuant  to  the  Rule  9600  Series, 
the  Association  may  exempt  a  member 
from  the  requirement  that  the  data 
prescribed  in  paragraphs  (b)  through  (d) 
above  be  submitted  to  the  Association  in 
an  automated  format  for  good  cause 
shown. 

8212.  Automated  Submission  of  Trading 
Data  for  the  Nasdaq  International 
Service  Requested  by  the  Association 

(a)  Every  Association  member  and 
approved  affiliate  that  participates  in 
the  Nasdaq  International  Service  as 
defined  in  the  Rule  5100  Series 
("Nasdaq  International")  as  a  Service 
market  maker  or  an  order-entry  firm 
shall  submit  to  the  Association  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time.  This 
information  shall  be  supplied  with 
respect  to  any  transaction  or 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
Association.  In  this  rule  the  terms 
"participating  firm" and  "firm" include 
both  Association  members  and 
approved  affiliates  that  utilize  the 
Service. 

(b)  If  the  transaction  was  a  proprietary 
transaction  effected  or  caused  to  be 
effected  by  the  participating  firm  for  any 
account  in  whch  such  firm,  or  person 
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associated  with  the  firm,  is  directly  or 
indirectly  interested,  the  participating 
firm  shall  submit  or  cause  to  be 
submitted  the  following  information: 

(1)  Clearing  house  numoer,  or  alpha 
symbol  as  used  by  the  participating  firm 
submitting  the  data: 

(2)  Clearing  house  number(s),  or 
alpha  symbol(s)  as  may  be  used  from 
time  to  time,  of  the  participating  firm  on 
the  opposite  side  of  the  transaction: 

(3)  Identifying  symbol  assigned  to  the 
security: 

(4)  Date  transaction  was  executed: 

(5)  Number  of  shares,  ADRs.  units, 
warrants  or  rights  for  each  specific 
transaction  and  whether  each 
transaction  was  a  purchase,  sale  or 
short  sale; 

(6)  Transaction  price: 

(7)  Account  number:  and 

(8)  Market  center  where  transaction 
was  executed. 

(c)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the 
participating  firm  for  any  customer 
account,  such  firm  shall  submit  or  cause 
to  be  submitted  the  following 
information: 

(1)  The  data  described  in 
subparagraphs  (bXl)  through  (8); 

(2)  Customer  name,  address(es), 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date 
account  opened  and  employer  name, 
and  the  tax  identification  numberfs); 
and 

(3)  If  the  transaction  was  effected  for 
another  Association  member  or 

J^articipatingfiirm.  whether  the  other 
party  was  acting  as  principal  or  agent 
on  the  transaction  or  transactions  that 
are  the  subject  of  the  Association 's 
request. 

(d)  In  addition  to  the  above  trade 
data,  a  participating  firm  shall  submit 
such  other  information  in  such 
automated  format  as  may  from  time  to 
time  be  required  by  the  Association. 

(e)  Pursuant  to  the  Rule  9600  Series, 
the  Association  may  exempt  a  person 
from  the  requirement  that  the  data 
prescribed  in  paragraphs  (b)  thmugh  (d) 
above  be  submitted  to  the  Association  in 
an  automated  format  for  good  cause 
shown. 

8213.  Automated  Submission  of  Trading 
Data  for  Non-Nasdaq  Securities 
Requested  by  the  Association 

Each  member  shall  submit  trade  data 
specified  in  Rule  8211  in  automated 
format  as  may  be  prescribed  by  the. 
Association  from  time  to  time  with 
respect  to  any  transaction  or 
transactions  involving  non-Nasdaq 
securities  as  defined  in  the  rule  6700 
Series  that  are  the  subject  of  a  request 


for  information  made  by  the 
Association.  Pursuant  to  the  Rule  9600 
Series,  the  Association  may  exempt  a 
member  from  the  requirement  that  the 
data  prescribed  in  paragraphs  (b) 
through  (d)  of  Rule  821 1  be  submitted 
to  the  Association  in  an  automated 
format  for  good  cause  shown. 

8220.  Suspension  for  Failure  to  Provide 
Requested  Information 

8221.  Notice 


(a)  Notice  to  Member 

If  a  member  £uls  to  provide  any 
information,  report,  material,  data,  or 
testimony  requested  pursuant  to  the 
NASD  By-Laws  or  the  Rules  of  the 
Association,  or  foils  to  keep  its 
membership  application  or  supporting 
documents  current,  the  National 
(Business  Conduct  Committee) 
Adjudicatory  Council  may  provide 
written  notice  to  such  member 
specifying  the  nature  of  the  ftdlure  and 
stating  that  the  failure  to  take  such 
action  within  20  days  after  service  of  the 
notice  constitutes  grounds  for 
suspension  firom  membership. 

(b)  Notice  to  Person  Associated  with 
Member 

If  a  person  associated  with  a  member 
fails  to  provide  any  information,  report, 
material,  data,  or  testimony  requested 
pursuant  to  the  NASD  By-Laws  or  the 
Rules  of  the  Association,  the  National . 
[Business  Conduct  Committee) 
Adjudicatory  Council  may  provide 
written  notice  to  such  person  specifying 
the  nature  of  the  failure  and  stating  that 
the  failure  to  take  such  action  within  20 
days  after  service  of  the  notice 
constitutes  groimds  for  suspending  the 
association  of  the  person  with  the 
member. 

(c)  Service  of  Notice 

The  National  [Business  Conduct 
Committee)  Adjudicatory  Council  shall 
serve  the  member  of  person  associated 
[person]  with  a  member  with  such 
notice  via  personal  service  or 
commercial  courier. 

8222.  Hearing 

(a)  Request  for  Hearing 

Within  five  days  after  the  date  of 
service  of  a  notice  issued  under  Rule 
8221,  a  member  or  person  associated 
[person)  with  a  member  served  with  a 
notice  under  Rule  8221(c)  may  file  with 
the  National  (Business  Conduct 
Committee)  Adjudicatory  Council  a 
written  request  for  an  expedited  hearing 
before  a  subcommittee  of  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council.  The  request  shall 
state  with  specificity  why  the  member 


or  associated  person  believes  that  there 
are  insufficient  grounds  for  suspension 
or  any  other  reason  for  setting  aside  the 
notice  issued  by  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council. 

(b)  Hearing  Procedures 

(1)  Appointment  of  Subcommittee 

If  a  hearing  is  requested,  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  or  the  Review 
Subcommittee  described  in  Rule  9120 
shall  appoint  a  subcommittee  to 
conduct  the  hearing  and  decide  whether 
the  member  or  person  associated 
(person)  with  a  member  should  be 
suspended.  TTie  subcommittee  shall  be 
composed  of  a  member  of  the  National 
(Business  Conduct  Committee) 
Adjudicatory  Council  and  one  or  more 
(current  or  past]  former  members  of  the 
NASD  Regiilation  Board  and  the  NASD 
Board. 

(2)  Time  of  Hearing 

The  hearing  shall  be  held  within  20 
days  after  the  date  of  service  of  the 
notice  issued  under  Rule  8221.  Not  later 
than  seven  days  before  the  hearing,  the 
subcommittee  shall  serve  the  member  or 
person  associated  [person)  with  a 
member  with  written  notice  of  the  date 
and  time  of  the  hearing  via  commercial 
courier  or  facsimile  and  notify  the 
appropriate  department  or  office  of 
NASD  Regulation  of  the  date  and  time 
of  the  hearing.  The  appropriate 
department  or  office  of  NASD 
Regulation  (hereinafter  "appropriate 
department  or  office"  in  the  Rule  8220 
Series)  shall  be  the  department  or  office 
that  issued  the  request  for  the 
information,  report,  material,  data,  or 
testimony  that  the  member  or  associated 
person  failed  to  provide,  or  in  the  case 
of  a  member  that  failed  to  keep  its 
membership  application  or  supporting 
documents  current,  the  Etepartment  of 
Member  Regulation. 

(3)  Transmission  of  Documents 
Not  later  than  seven  days  before  the 

hearing,  the  subcommittee  shall  serve 
the  member  or  person  associated 
(person)  with  a  member  via  commercial 
courier  with  all  docimients  that  were 
considered  in  connection  with  the 
National  (Business  Conduct 
Committee's]  Adjudicatory  Council's 
decision  to  issue  a  notice  under  Rule 
8221. 

(4)  Counsel 

The  member  or  person  associated 
[person]  with  a  member  and  the 
appropriate  department  or  office  may  be 
represented  by  counsel  at  a  hearing 
conducted  under  this  Rule. 
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(5)  Evidence 

Formal  rules  of  evidence  shall  not 
apply  to  a  hearing  under  this  Rule.  Not 
later  than  four  days  before  the  hearing, 
the  member  or  person  associated 
[person]  with  a  member  and  the 
appropriate  department  or  office  shall 
exchange  copies  of  proposed  hearing 
exhibits  and  witness  lists  and  provide 
copies  of  the  same  to  the  subcommittee. 

(6)  Witnesses 
No  change. 

(7)  Additional  Information 

At  any  time  during  its  consideration, 
the  subcommittee  may  direct  the 
member  or  person  associated  [person] 
with  a  member  or  the  appropriate 
department  or  office  to  submit 
additional  information.  Any  additional 
information  submitted  shall  be  provided 
to  all  parties  before  the  subcommittee 
renders  its  decision. 

(8)  Transcript 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  person  associated 
(person]  with  a  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter  at  prescribed  rates.  A  witness 
may  purchase  a  copy  of  the  transcript  of 
his  or  her  own  testimony  from  the  court 
re{>orter  at  prescribed  rates.  Proposed 
corrections  to  the  transcript  may  be 
submitted  by  affidavit  to  the 
subcommittee  within  a  reasonable  time 
determined  by  the  subcommittee.  Upon 
notice  to  the  participants  in  the  hearing, 
the  subcommittee  may  order  corrections 
to  the  transcript  as  requested  or  sua 
sponte. 

(9)  Record 

The  record  shall  consist  of  all 
documents  that  were  considered  in 
connection  with  the  National  [Business 
Conduct  Ckimmittee's]  Adjudicatory 
Council's  decision  to  issue  a  notice 
under  Rule  8221,  the  notice  issued 
under  Rule  8221.  the  request  for  hearing 
filed  under  Rule  8222,  the  transcript  of 
the  hearing,  and  each  dociunent  or  other 
item  of  evidence  presented  to  or 
considered  by  the  Subcommittee.  The 
Office  of  the  General  Coimsel  of  NASD 
Regulation  shall  be  the  c\istodian  of  the 
record. 

(10)  Failure  to  Appear  at  Hearing 

If  a  member  or  person  associated 
[person]  with  a  member  fails  to  appear 
at  a  hearing  for  which  it  has  notice,  the 
subcommittee  may  dismiss  the  request 
for  a  hearing  as  abandoned,  and  the 
notice  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  issued  under  Rule  8221  shall 


become  the  final  action  of  the 
Association.  Upon  a  showing  of  good 
cause,  the  subcommittee  may  withdraw 
a  dismissal  entered  pursuant  to  this 
subparagraph. 

8223.  Decision 

(a)  Subcommittee 
No  change. 

(b)  NASD  Board  of  Governors 

(1)  Call  for  Review  by  Governor 
No  change. 

(2)  Review  and  Decision 

If  a  Governor  calls  the  suspension 
proceeding  for  review  within  the  time 
prescribed  in  subparagraph  (1),  the 
NASD  Board  of  Governors  shall  conduct 
a  review  not  later  than  its  next  meeting. 
The  NASD  Board  of  Governors  may 
affirm,  modify,  or  reverse  the  decision 
of  the  subcommittee.  Not  later  than 
seven  days  after  the  NASD  Board  of 
Governors  meeting,  the  NASD  Board  of 
Governors  shall  serve  a  final  written 
decision  on  the  member  or  person 
associated  [person]  with  a  member  via 
commercial  courier  or  facsimile.  The 
decision  shall  state  the  disposition  of 
the  suspension  proceeding,  and  if  a 
suspension  is  imposed,  state  the 
grounds  for  the  suspension  and  the 
conditions  for  terminating  the 
suspension. 


8225.  Termination  of  Suspension 

A  suspended  member  or  person 
associated  [person]  with  a  member  may 
file  a  written  request  for  termination  if 
the  suspension  on  the  ground  of  full 
compliance  with  the  notice  issued 
under  Rule  8221  or,  if  applicable,  the 
conditions  of  a  decision  under  Rule 
8223,  with  the  head  of  the  appropriate 
department  or  office.  The  head  of  the 
appropriate  department  or  office  shall 
respond  to  the  request  in  writing  within 
five  days  after  receipt  of  the  request.  If 
the  head  of  the  appropriate  department 
or  office  grants  the  request,  he  or  she 
shall  serve  the  member  or  person 
associated  [person]  with  a  member  with 
written  notice  of  the  termination  of  the 
suspension  via  commercial  courier  or 
facsimile.  If  the  head  of  the  department 
or  office  denies  the  request,  the 
suspended  member  or  person  associated 
[person]  with  a  member  may  file  a 
written  request  for  relief  with  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council.  The  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  shall  respond  to 
the  request  in  writing  within  ten  days 
after  receipt  of  the  request  The  National 
(Business  Conduct  Committee] 


Adjudicatory  Council's  response  shall 
be  served  on  the  member  or  person 
associated  [person]  with  a  member  via 
commercial  courier  or  facsimile. 

8226.  Copies  of  Notices  and  Decisions  to 
Member 

No  change. 

8227.  Other  Action  Not  Foreclosed 
No  change. 

8300.  SANCTIONS 

8310.  Sanctions  for  Violation  of  the 
Rides 

(a)  Imposition  of  Sanction 

After  compliance  with  the  Rule  9000 
Series,  the  Association  may  impose  one 
or  more  of  the  following  sanctions  on  a 
member  or  person  associated  [person] 
with  a  member  for  each  violation  of  the 
federal  securities  laws,  rules  or 
regulations  thereunder,  the  rules  of  the 
Municipal  Securities  Rulemaking  Board, 
or  Rules  of  the  Association,  or  may 
impose  one  or  more  of  the  following 
sanctions  on  a  member  or  person 
associated  [person]  with  a  member  for 
any  neglect  or  refusal  to  comply  with  an 
order,  direction,  or  decision  issued 
under  the  Rules  of  the  Association: 

(1)  censure  member  or  person 
associated  with  a  member; 

(2)  impose  a  fine  upon  a  member  or 
person  associated  with  a  member, 

(3)  suspend  the  membership  of  a 
member  or  suspend  the  registration  of  a 
person  associated  with  a  member  for  a 
definite  period  or  a  period  contingent 
on  the  performance  of  a  particular  act; 

(4)  expel  a  member,  cancel  the 
membership  of  a  member,  or  revoke  or 
cancel  the  registration  of  a  person 
associated  with  a  member; 

(5)  susp>end  or  bar  a  member  or  person 
associated  with  a  member  from 
association  with  all  members;  or 

(6)  impose  any  other  fitting  sanction. 

(b)  Assent  To  Sanction 

Each  party  to  a  proceeding  resulting 
in  a  sanction  shall  be  deemed  to  have 
assented  to  the  imposition  of  the 
sanction  unless  such  party  files  a 
written  application  for  appeal,  review, 
or  relief  pursuant  to  the  Rule  9000 
Series.  j. 

IM-8310-1.  Effect  of  a  Suspension, 
Revocation,  Cancellation,  or  Bar 

If  the  Association  or  the  Conunission 
issues  an  order  that  imposes  a 
suspension,  revocation,  or  cancellation 
of  the  registration  of  a  person  associated 
with  a  member  or  bars  a  person  bom 
further  association  with  any  member,  a 
member  shall  not  allow  such  person  to 
remain  associated  with  it  in  any 
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capacity,  including  a  clerical  or 
ministerial  capacity.  If  the  Association 
or  the  commission  suspends  a  person 
associated  with  a  member,  the  member 
also  shall  not  pay  or  credit  any  salary, 
or  any  commission,  profit,  or  other 
remuneration  that  results  direcUy  or 
indirecUy  from  any  securities 
transaction,  that  the  person  associated 
[person]  with  a  member  might  have 
earned  during  the  period  of  suspension. 
•        *•••** 
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9343.  Disposition  Without  Oral  Argument 

9344.  Failure  to  Participate  Below; 
Abandonment  of  Appeal 

9345.  Subcommittee  or  Extended 
Proceeding  Committee  Recommended 


Decision  to  National  [Business  Conduct 
Committee]  Adjudicatory  Council 

9346.  Evidence  in  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  Proceedings 

9347.  Filing  of  Papers  In  National 
[Business  Conduct  Committee) 
Adjudicatory  Council  Proceedings 

9348.  Powers  of  the  National  [Business 
Conduct  Conunittee]  Adjudicatory 
Council  on  Review 

9349.  National  (Business  Conduct 
Committee]  Adjudicatory  Council 
Formal  Consideration:  Decision 

9350.  Discretionary  Review  by  [Boaitls] 
NASD  Board 

(9351.  Discretionary  Review  by  NASD 

Regulation  Board 
9352]  9351.  Discretionary  Review  by  NASD 

Board 
9360.  Effectiveness  of  Sanctions 
9370.  Application  to  Commission  for 

Review 
9400.  LIMITATION  PROCEDURES  UNDER 

RULES  3130  AND  3131 

9410.  Proceedings  for  Regulating  Activities 
of  Members  Experiencing  Financial  or 
Operating  Difficulties 

9411.  Purpose 

9412.  Notice  of  Limitations 

9413.  De(>aitment  of  Member  Regulatiaa 
Consideration 

9414.  National  [Business  ConduA 
Committee  Review]  Adjudicatory 
Council  Review 

[9415.  Discretionary  Review  by  NASD 
Regulation  Board  , 

9416)  9415.  Discretionary  Review  by  the 
NASD  Board 

(9417)  9416.  Enforcement  of  Sanctions 

(9418)  9417.  Additional  Limitations; 
Reduction  or  Removal  of  Limitations 

[9419]  941B.  Application  to  Commission 

for  Review 
[;]  9419.  Other  Action  Not  Foreclosed 
9500.  SUSPENSION.  CANCELLATION. 

BAR,  DENL\L  OF  ACCESS.  AND 

ELIGIBILITY  PROCEDURES 

9510.  Procedures  for  Summary  and  Non- 
Summary  Suspension,  Cancellation,  Bar, 
Limitation,  or  Prohibition 

9511.  Purpose  and  Computation  of  Time 

9512.  Initiation  of  Procetsdings  for 
Summary  Suspension,  Limitation,  or 
Prohibition 

9513.  Initiation  of  Proceeding  for  Non- 
Summary  Suspension,  Cancellation,  Bar, 
Limitation,  or  Prohibition 

9514.  Hearing  and  Decision 

9515.  Discretionary  Review  by  the  NASD 
Board 

9516.  Reinstatement 

9517.  Copies  of  Notices  and  Decisions  to 
Members 

9518.  Application  to  Commission  for 
Review 

9519.  Other  Action  Not  Foreclosed;  Costs 

9520.  Eligibility  Proceedings 

9521.  Purpose 

9522.  Initiation  of  Eligibility  Proceedings 

9523.  National  [Business  Conduct 
Committee  Consideration]  Adjudicatory 
Council  Consideration 

[9524.  Discretionary  Review  by  the  NASD 
Regulation  Board 
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9525)  9524.  Discretionaiy  Review  liy  the 

NASD  Board 
(9526)  9525.  Application  to  Commission 

for  Review 


9000.  CODE  OF  PROCEDURE 

9100.  ApplicatioD  and  Purpose 

9110.  Application 

No  change. 

9120.  Definitions 

(a)  "Adjudicator" 

The  term  "Adjudicator"  means:  (1)  a 
body,  board,  committee,  group,  or 
natural  person  that  presides  over  a 
proceeding  and  renders  a  decision;  (2)  a 
body,  board,  committee,  group,  or 
natiiral  person  that  presides  over  a 
proceeding  and  renders  a  recommended 
or  proposed  decision  which  is  acted 
upon  by  an  Adjudicator  described  in  (1); 
or  (3)  a  natural  person  who  serves  on  a 
body,  board,  committee,  or  group 
described  in  (1)  or  (2).  The  term 
includes  a  Review  Subcommittee  as 
defined  in  paragraph  (z),  a 
Subcommittee  as  defined  in  pamgraph 
(bb).  an  Extended  Proceeding 
Committee  as  defined  in  paragraph 
l(k]\(I).  and  a  Statutory  Disqualification 
Committee  as  defined  in  paragraph 
liyWaa). 


(d)  "Counsel  to  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council" 

The  term  "Counsel  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council"  means  an 
attorney  of  the  Office  of  the  General 
Counsel  of  NASD  Regulation  who  is 
responsible  for  advising  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcommittee,  a  Subcommittee,  or  an 
Extended  Proceeding  Committee 
regarding  a  disciplinary  proceeding  on 
appeal  or  review  before  the  National 
(Business  Conduct  Committee.] 
Adjudicatory  Council. 

(e)  "Department  of  Enforcement" 

The  term  "Department  of 
Enforcement"  means  the  Department  of 
Enforcement  or  its  delegatee,  the 
Department  of  Market  Regulation, 
except  that  the  term  excludes  the 
Department  of  Market  Regulation  with 
respect  to  the  actions  of:  (1)  authorizing 
a  complaint  under  Rule  9211;  (2) 
determining  the  terms  of  a  letter  of 
acceptance,  waiver,  and  consent  or  the 
terms  of  a  minor  rule  violation  plan 
letter  under  Rule  9216;  (3)  determining 
whether  to  contest  an  offer  of  settlement 


under  Rule  9270;  and  (4)  authorizing 
the  filing  of  an  appeal  under  Rule  9311. 

(f)  "Director" 

The  term  "Director"  means  a  member 
of  the  Board  of  Directors  of  NASD 
Regulation(,  excluding  the  Chief 
Executive  Officer  of  the  NASD.]. 

[{fiUg)  "District  Committee" 

The  term  "District  Committee"  means 
a  district  committee  elected  pursuant  to 
the  NASD  Regulation  By-Laws  or  a 
resoludon  of  the  NASD  Regulation 
Board. 

l{g)](h)  "Document" 

The  term  "Document"  means  a 
writing,  drawing,  graph,  chart, 
photograph,  recording,  or  any  other  data 
compilation,  including  data  stored  by 
computer,  from  which  information  can 
be  obtained. 

((h)]W  "Extended  Hearing" 

The  term  "Extended  Hearing"  means 
a  disciplinary  proceeding  described  in 
Rule  9231(c). 

((i)07  "Extended  Hearing  Panel" 

The  term  "Extended  Hearing  Panel" 
means  an  Adjudicator  that  is  constituted 
under  Rule  9231(c)  to  conduct  a 
disciplinary  proceeding  that  is  classified 
as  an  "Extended  Hearing"  and  is 
governed  by  the  Rule  9200  Series. 

l(j)]^Jt;  "Extended  Proceeding" 

The  term  "Extended  Proceeding" 
means  a  disciplinary  proceeding 
described  in  Rule  9331(a)(2). 

((k)]^/;  "Extended  Proceeding 
Committee" 

The  term  "Extended  Proceeding 
Committee"  means  an  appellate 
Adjudicator  that  is  [appointed  by  the 
National  Business  Conduct  Committee 
and]  constituted  under  Rule  9331  ((a)(2)) 
to  participate  in  the  National  (Business 
Conduct  Committee's]  Adjudicatory 
Council's  considertation  of  a 
disciplinary  proceeding  that  is  classified 
as  an  "Extended  Proceeding"  and 
governed  by  the  Rule  9300  Series. 

i{\)](m)  "General  Counsel" 

The  term  "General  Counsel"  means 
the  General  Counsel  of  NASD 
Regulation,  or  his  or  her  delegatee,  who 
shall  be  a  person  who  reports  to  the 
General  Counsel  of  NASD  Regulation 
and  is  an  Associate  General  Counsel,  an 
Assistant  General  Counsel,  or  a  person 
who  has  substantially  the  same  or 
equivalent  duties  and  responsibilities  as 
an  Associate  General  Counsel  or  an 
Assistant  General  Counsel. 


l(m)](n)  "Governor" 

The  term  "Governor"  means  member 
of  the  Board  of  Governors  of  the  NASD. 

((n))^o;  "Head  of  Enforcement" 

The  term  "Head  of  Enforcement" 
means  the  individual  designated  by  the 
President  of  NASD  Regulation  to 
manage  the  Department  of  Enforcement, 
or  his  or  her  delegate  in  the  Department 
of  Enforcement. 

(p)[(o)]  "Hearing  Officer" 

The  term  "Hearing  Officer"  means  an 
employee  of  NASD  Regulation  who  is 
an  attorney  and  who  is  appointed  by  the 
Chief  Hearing  Officer  to  act  in  a 
adjudicative  role  and  fulfill  various 
adjudicative  responsibilities  and  duties 
in  the  Rule  9200  Series  regarding 
disciplinary  proceedings  brought 
against  members  and  associated 
persons. 

Hp)](q)  "Hearing  Panel" 

The  term  "Hearing  Panel"  means  an 
Adjudicator  that  is  constituted  under 
Rule  9231  to  conduct  a  disciplinary 
proceeding  governed  by  the  Rule  9200 
Series  or  that  is  constituted  under  the  - 
Rule  9500  Series  to  conduct  a 
proceeding. 

l{<i)](r)  "Interested  Association  Staff" 

The  term  "Interested  Association 
StafF'  means,  in  the  context  of: 

(1)  a  disciplinary  proceeding  under 
the  Rule  9200  Series  and  the  Rule  9300 
Series: 

(A)  the  Head  of  Enforcement; 

(B)  [a]  an  employee  of  the  Department 
of  Enforcement  (employee)  who  reports, 
directly  or  indirectly,  to  the  Head  of 
Enforcement; 

(C)  an  Association  employee  who 
directly  participated  in  the 
authorization  of  the  complaint;  or 

(D)  an  Association  employee  who 
directly  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  disciplinary 
proceeding,  and  a  district  director  or 
department  head  to  whom  such 
employee  reports; 

(2)  a  proceeding  under  the  Rule  9410 
Series: 

(A)  the  head  of  the  Department  of 
Member  Regulation; 

(B)  a  Department  of  Member 
Regulation  employee  who  reports, 
direcUy  or  indirectly,  to  the  head  of  the 
Department  of  Member  Regulation; 

(C)  an  Association  employee  who 
direcUy  participated  in  the 
authorization  of  or  the  initial  decision 
in  the  proceeding;  or 

(D)  an  Association  employee  who 
directiy  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
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related  to  a  specific  proceeding,  and  a 
district  director  or  department  head  to 
whom  such  employee  reports;  or 

(3)  a  proceeding  under  the  Rule  9510 
or  9520  Series: 

(A)  the  head  of  the  department  or 
office  that  issues  the  notice  or  is 
designated  as  a  Party; 

(B)  an  Association  employee  who 
reports,  direcUy  or  indirectiy,  to  such 
person; 

(C)  an  Association  employee  who 
directly  participated  in  the  initiation  of 
the  proceeding;  or 

(D)  an  Association  employee  who 
directiy  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  proceeding,  and  a 
district  director  or  department  head  to 
whom  such  employee  reports;  or[.] 

l{t)](4)  a  proceeding  under  the  Rule 
9600  Series: 

(A)  the  head  of  the  department  or 
office  that  issues  the  decision  granting 
or  denying  an  exemption  or  is 
designated  as  a  Party; 

(Bj  an  Association  employee  who 
reports,  directly  or  indirectly,  to  such 
person; 

(C)  an  Association  employee  who 
directly  participated  in  the  exemption 
proceeding;  or 

(D)  an  Association  employee  who 
directly  participated  in  an  examination, 
investigation,  prosecution,  or  litigation 
related  to  a  specific  exemption 
proceeding,  and  a  district  director  or 
department  head  to  whom  such 
employee  reports. 


(s)  "Market  Regulation  Committee" 

The  term  "Market  Regulation 
Committee"  means  the  committee  of 
NASD  Regulation  designated  to 
consider  the  federal  securities  laws  and 
rules  and  regulations  adopted 
thereunder  and  various  Rules  of  the 
Association  and  policies  relating  to: 

(1)  the  quotations  of  securities;  , 

(2)  the  execution  of  transactions; 

(3)  the  reporting  of  transactions;  and 

(4)  trading  practices,  including  rules 
prohibiting  manipulation  and  insider 
trading,  and  those  Rules  designated  as 
Trading  Rules  (Rule  3300  Series),  the 
Nasdaq  Stock  Market  Rules  (Rule  4000 
Series),  other  Nasdaq  and  NASD  Market 
Rules  (Rule  5000  Series),  NASD  Systems 
and  Programs  Rules  (Rule  6000  Series), 
and  Charges  for  Services  and  Equipment 
Rules  (Rule  7000  Series). 

mm  "NASD  Board" 

.    The  term  "NASD  Board"  means  the 
Board  of  Governors  of  the  NASD. 

((t)]^u;  "NASD  Regulation  Board" 

The  term  "NASD  Regulation  Board" 
means  the  Board  of  Directors  of  NASD 
Regulation. 


((u)]^v;  "Panelist" 

The  term  "Panelist"  as  used  in  the 
Rule  9200  Series,  means  a  member  of  a 
Hearing  Panel  or  Extended  Hearing 
Panel  who  is  not  a  Hearing  Officer.  As 
used  in  the  Rule  9300  Series,  the  term 
means  a  current  or  former  Director  or  a 
former  Governor  who  is  appointed  to 
serve  on  a  Subcommittee  or  an 
Extended  Proceeding  Committee. 

[(v)l(w)  "Party" 

With  respect  to  a  particular 
proceeding,  the  term  "Party"  means: 

(1)  in  the  Rule  9200  Series  and  the 
Rule  9300  Series,  the  Department  of 
Enforcement  or  a  Respondent; 

(2)  in  the  Rule  9410  Series  and  the 
Rule  9520  Series,  the  Department  of 
Member  Regulation  or 

(A)  a  member  that  is  the  subject  of  a 
notice  under  Rule  9412; 

(B)  a  member  that  is  the  subject  of  a 
notice  or  files  an  application  under  Rule 
9522; 

lor) 

(3)  in  the  Rule  9510  Series,  the 
department  or  office  designated  under 
Rule  9514(b)  or  a  member  or  person  that 
is  the  subject  of  a  notice  under  Rule 
9512  or  Rule  9513;  0/I.] 

l{w)](4)  in  the  Rule  9600  Series,  the 
department  or  office  designated  under 
Rule  9620  to  issue  the  decision  granting 
or  denying  an  exemption  or  a  member 
that  seeks  the  exemption  under  Rule 
9610. 

(x)  "Primary  District  Committee" 

The  term  "Primary  District 
Committee"  means,  in  a  disciplinary  ' 
proceeding  under  the  Rule  9200  Series, 
the  District  Committee  designated  by 
the  Chief  Hearing  Officer  pursuant  to 
Rule  9232  to  provide  one  or  more  of  the 
Panelists  to  a  Hearing  Panel  or,  if 
applicable,  to  an  Extended  Hearing 
Panel,  for  such  disciplinary  proceeding: 

IMUy)  "Respondent" 

The  term  "Respondent"  means,  in  a 
disciplinary  proceeding  governed  by  the 
Rule  9200  Series  and  in  an  appeal  or 
review  governed  by  the  Rule  9300 
Series,  an  NASD  member  or  associated 
person  against  whom  a  complaint  is 
issued. 

(z)  "Review  Subcommittee" 

The  term  "Review  Subcommittee" 
means  a  body  appointed  by  the 
National  Adjudicatory  Council  pursuant 
to  Article  V  of  the  NASD  Regulation  By- 
Laws. 

(aa)[iy)]  "Statutory  Disqualification 
Committee" 

The  term  "Statutory  Disqudification 
Committee"  means  a  Subcommittee  of 


the  National  (Business  Conduct 
Committee)  Adjudicatory  Council  (that 
is  composed  of  ciurent  members  of  the 
NASD  Regulation  Board]  that  makes  a 
recommended  decision  to  grant  or  deny 
an  application  for  relief  from  the 
eligibility  requirements  of  the 
Association  to  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council  pursuant  to  the  Rule  9520 
Series. 

[{z)](bb}  "Subcommittee" 

The  term  "Subcommittee"  means  an 
Adjudicator  that  is  (appointed  by  the 
National  Business  Conduct  Committee]: 

(1)  constituted  [by]  under  Rule 
9331(a)  to  participate  in  the  National 
(Business  Conduct  Committee's] 
Adjudicatory  Council's  consideration  0/ 
an  appeal  or  a  review  of  a  disciplinary 
proceeding  pursuant  to  the  Rule  9300 
Series;  [or] 

(2)  constituted  under  the  Rule  9410 
Series  or  Rule  9630  to  conduct  a  review 
proceeding. 

9140.  Proceedings 

9141.  Appearance  and  Practice;  Notice 
of  Appearance 

(a)  Representing  Oneself 
No  change. 

(b)  Representing  Others 

A  person  shall  not  be  represented 
before  an  Adjudicator,  except  as 
provided  in  this  paragraph.  Subject  to 
the  prohibitions  of  Rules  9150  and  9280, 
a  person  may  be  represented  in  any 
proceeding  by  an  attorney  at  law 
admitted  to  practice  before  the  highest 
court  of  any  state  of  the  United  States, 
the  District  of  Columbia,  or  any 
commonwealth,  territory,  or  possession 
of  the  United  States.  A  member  of  a 
partnership  may  represent  the 
partnership;  and  a  bona  fide  officer  of  a 
corporation,  trust,  or  association  may 
represent  the  corporation,  trust,  or 
association.  When  a  pereon  first  makes 
any  filing  or  otherwise  appears  in  a 
representative  capacity  before  an 
Adjudicator  in  a  proceeding,  that  person 
shall  file  with  the  Adjudicator,  and  keep 
current(,l  a  Notice  of  Appearance.  The 
Notice  of  Appearance  is  a  written  notice 
stating  the  name  of  the  proceeding;  the 
representative's  name,  business  address, 
and  telephone  number;  and  the  name 
and  address  of  the  person  or  p>ersons 
represented.  Any  individual  appearing 
or  practicing  in  a  representative 
capacity  before  an  Adjudicator  may  be 
required  to  file  a  power  of  attorney  with 
the  Adjudicator  showing  his  or  her 
authority  to  act  in  such  capacity. 
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9142.  Withdrawal  by  Attorney  or 
Representative 

No  change. 

.  9143.  Ex  Parte  Communications 

(a)  Proliibited  Communications 

Unless  on  notice  and  opportimity  for 
all  Parties  to  participate,  or  to  the  extent 
required  for  the  disposition  of  ex  parte 
matters  as  authorized  by  the  Rule  9000 
Series: 

(1 )  No  Party,  or  counsel  to  or 
representative  of  a  Party,  or  Interested 
Association  Staff  shall  make  or 
knowingly  cause  to  be  made  an  ex  parte 
communication  relevant  to  the  merits  of 
a  proceeding  to  [a  Governor,  a  Director, 
or]  an  Adjudicator  who  is  participating 
in  a  decision  with  respect  to  that 
proceeding,  or  to  an  Association 
employee  who  is  participating  or 
advising  in  the  decision  of  [a  Governor, 
a  Director,  or)  an  Adjudicator  with 
respect  to  that  proceeding;  and 

(2)  No  [Governor,  Director,  or) 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  a  proceeding,  or 
no  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  [a  Governor,  a  Director,  or)  an 
Adjudicator  with  respect  to  a 
proceeding  shall  make  or  knowingly 
cause  to  be  made  to  a  Party,  a  counsel 

or  representative  to  a  Party,  or  Interested 
Association  Staff  an  ex  parte 
communication  relevant  to  the  merits  of 
that  proceeding. 

(b)  Disclosure  of  Prohibited 
Communication 

(A  Governor,  a  Director,  or  an  j  A/i 
Adjudicator  who  is  participating  in  a 
decision  with  respect  to  a  proceeding,  or 
an  Association  employee  who  is 
participating  or  advising  in  the  decision 
of  [a  Governor,  a  Director,  or)  an 
Adjudicator,  who  receives,  makes,  or 
knowingly  causes  to  be  made  a 
communication  prohibited  by  this  Rule 
shall  place  in  the  record  of  the 
proceeding: 

(1)  all  such  written  communications; 

(2)  memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  all  written  responses  and 
memoranda  stating  the  substance  of  all 
oral  responses  to  all  such 
commimications. 

(c)  Remedies 
No  change. 

(d)  Timing 
No  change. 

(e)  Waiver  of  Ex  Parte  Prohibition 
No  change. 


9144.  Separation  of  Functions 

(a)  Interested  Association  Staff 

Except  as  counsel  or  a  witness  in  a 
proceeding  or  as  provided  in  the  Rule 
9400  Series,  Interested  Association  Staff 
is  prohibited  from  advising  an 
Adjudicator  regarding  a  decision  or 
otherwise  participating  in  a  decision  of 
an  Adjudicator.  An  Adjudicator  is 
prohibited  from  advising  Interested 
Association  Staff  regarding  a  decision  or 
otherwise  participating  in  a  decision  of 
Interested  Association  Staff,  including 
the  decision  to  issue  a  complaint  and  a 
decision  whether  to  appeal  or  cross- 
appeal  a  disciplinary  proceeding  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council. 

(b)  Separation  of  Adjudicators 

A  Hearing  Officer,  including  the  Chief 
Hearing  Officer,  or  a  Panelist  of  a 
Hearing  Panel  or  an  Extended  Hearing 
Panel,  is  prohibited  from  participating 
in:  a  decision  whether  to  issue  a 
complaint  piusuant  to  Rule  9211;  a 
decision  whether  to  appeal  or  cross- 
appeal  a  disciplinary  proceeding  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  pursuant  to  Rule 
9311;  and  a  discussion  or  decision 
relating  to  a  call  for  »eview.  a  review,  or 
an  appeal  pursuant  to  the  Rule  9300 
Series.  [A  Director]  Except  for  the  Chair 
of  the  National  Adjudicatory  Council,  a 
Governor  is  prohibited  from 
participating  in  a  discussion  or  a 
decision  relating  to  the  above  referenced 
acts  with  the  Review  Subcommittee  or 
the  Adjudicators  referenced  above[,  a 
Governor,  or  the  NASD  Board.  A 
Governor  is  prohibited  from 
participating  in  a  discussion  or  a 
decision  relating  to  the  above  referenced 
acts  with  the  Adjudicators  referenced 
above,  a  Director,  or  the  NASD 
Regulation  Board]. 

(c)  Waiver  of  Prohibitions  of  Separation 
of  Functions 

No  change.  ' 

9145.  Rules  of  Evidence;  Official  Notice 
No  change. 

9146.  Motions 


(j)  Disposition  of  Procedural  Motions; 
Ehsposition  of  Motions  for  Summary 
Disposition 

(1)  No  change. 

(2)  In  the  RuJe  9300  Series,  a  motion 
on  a  procedural  matter  may  be  decided 
by  Counsel  to  the  National  [Business 
Conduct  Committee,  the  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one. 


acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)]  Adjudicatory 
Council,  the  Review  Subcommittee,  a 
Subcommittee  or,  if  applicable,  an 
Extended  Proceeding  Committee,  or  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council.  A  motion  for 
disposition  of  a  cause  of  action  shall  be 
decided  by  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  except  that  a  motion  to  dismiss 
a  case  for  abandonment  made  under 
Rule  9344  may  be  decided  by  the  [Chair 
and  the  Vice  Chair  of  the  National 
Business  Conduct  Committee  (or  either 
one,  acting  alone,  in  the  event  the  other 
is  recused  or  disqualified)  or  the 
National  Business  Conduct  Committee.] 
Review  Subcommittee. 
(3)  No  change. 

(k)  Motion  for  Protective  Order 

(1)  A  Party,  a  person  who  is  the 
owner,  subject,  or  creator  of  a  Document 
subject  to  production  under  Rule  8210 
or  any  other  Rule  which  may  be 
introduced  as  evidence  in  a  disciplinary 
proceeding,  or  a  witness  who  testifies  at 
a  hearing  in  a  disciplinary  proceeding 
may  file  a  motion  requesting  a 
protective  order  to  limit  disclosure  or 
prohibit  from  disclosure  to  other  Parties, 
witnesses  or  other  persons,  except  the 
Department  of  Enforcement  and  other 
Association  staff.  Documents  or 
testimony  that  contain  confidential 
information.  The  motion  shall  include  a 
general  summary  or  extract  of  the 
Documents  or  testimony  without 
revealing  confidential  details.  If  the 
movant  seeks  a  protective  order  against 
disclosure  to  other  Parties,  copies  of  the 
Documents  shall  not  be  served  on  the 
other  Parties.  Unless  the  Documents  are 
unavailable,  the  movant  shall  file  for  in 
camera  inspection  a  sealed  copy  of  the 
Docimients  for  which  the  order  is 
sought.  If  the  movant  is  not  a  Party,  the 
motion  shall  be  served  on  each  Party  by 
the  movant  using  a  method  in  Rule 
9134(a)  and  filed  with  the  Adjudicator. 
A  motion  for  a  protective  order  shall  be 
granted  only  upon  a  finding  that 
disclosure  of  the  Document  or  testimony 
would  have  a  demonstrated  adverse 
business  effect  on  the  movant  or  would 
involve  an  unreasonable  breach  of  the 
movant's  personal  privacy. 

(2)  If  a  protective  order  is  granted,  the 
order  shall  set  forth  the  restrictions  on 
use  and  disclosure  of  such  Document  or 
testimony.  [A  Hearing  Officer)  An 
Adjudicator  does  not  have  the  authority 
to  issue  a  protective  order  that  would 
limit  in  any  manner  the  use  by  the  staff 
of  the  Association  of  such  Documents  or 
testimony  in  the  Association  staffs 
performance  of  their  regulatory  and  self- 
regulatory  responsibilities  and 
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functions,  including  the  transmittal, 
without  restriction  to  the  recipient,  of 
such  Documents  or  testimony  to  state, 
federal,  or  foreign  regulatory  authorities 
or  other  self-regulatory  organizations.  [A 
Hearing  Officer]  An  Adjudicator  does 
not  have  the  authority  to  issue  a 
protective  order  that  purports  to  protect 
from  production  such  Documents  or 
testimony  in  the  event  that  the 
Association  is  subject  to  a  subpoena 
requiring  that  the  Documents  or 
testimony  be  produced. 

(1)  General 
No  change. 

9147.  Rulings  on  Procedural  Matters 

The  NASD  Board,  the  [NASD 
Regulation  Board,  the  National  Business 
Conduct  Committee]  National 
Adjudicatory  Council,  a  Hearing  Officer, 
or  any  other  Adjudicator  shall  have  full 
authority,  except  as  otherwise  provided 
by  the  Code,  to  rule  on  a  procedural 
motion  and  any  other  procedural  or 
administrative  matter  arising  during  the 
course  of  a  proceeding  conducted 
pursuant  to  the  Code,  subject  to  the 
rights  of  review  or  appeal  provided  by 
the  Code. 

9148.  Interlocutory  Review 
No  change. 

9150.  Exclusion  From  Rule  9000  Series 
Proceeding 

(a)  Exclusion 

An  Adjudicator  may  exclude  an 
attorney  for  a  Party  or  other  person 
authorized  to  represent  others  by  Rule 
9141  from  acting  as  counsel,  acting  in 
any  representative  capacity,  or 
otherwise  appearing  in  a  particular  Rule 
9000  Series  proceeding  for 
contemptuous  conduct  under  Rule  9280 
or  unethical  or  improper  professional 
conduct  in  that  proceeding.  U  an 
attorney  for  a  Party,  or  other  person 
authorized  to  represent  others  by  Rule 
9141,  is  excluded  from  a  disciplinary 
hearing  or  conference,  or  any  portion 
thereof,  such  attorney  or  person  may 
seek  review  by  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council  of  such  exclusion  imder  Rule 
9280(c). 

(b)  Other  Proceedings  Not  Precluded 
No  change. 

9160.  Recusal  or  Disqualification 

No  person  shall  participate  as  an 
Adjudicator  in  a  matter  governed  by  the 
Code  as  to  which  he  or  she  has  a 
conflict  of  interest  or  bias,  or 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case  the  person 


shall  recuse  himself  or  herself,  or  shall 
be  disqualified  as  follows: 

(a)  NASD  Board 

The  Chair  of  the  NASD  Board  shall 
have  authority  to  order  the 
disqualification  of  a  Governor,  and  [the 
Vice)  a  majority  of  the  NASD  Board 
excluding  the  Chair  of  the  NASD  Board, 
shall  have  authority  to  order  the 
disqualification  of  the  Chair  [of  the 
NASD  Board;); 

((b)  NASD  Regulation  Board]^; 
National  Adjudicatory  Council,  Review 
Subcommittee,  or  Certain 
Subcommittees 

(The  Chair  of  the  NASD  Regulation 
Board]  The  Chair  of  the  National 
Adjudicatory  Council  shall  have 
auUiority  to  order  the  disqualification  of 
a  member  of  the  National  Adjudicatory 
Council  or  the  Review  Subcommittee,  a 
member  o/ [Director  and  the  Vice  Chair 
of  the  NASD  Regulation  Board  shall 
have  authority  to  order  the 
disqualification  of  the  Chair  of  the 
NASD  Regulation  Board; 

(c)  National  Business  Conduct 
Coomiittee  or  Certain  Subcommittees 

The  Chair  of  the  National  Business 
Conduct  Committee  shall  have  authority 
to  order  the  disqualification  of  a 
member  of  the  National  Business 
Conduct  Committee.)  a  Subcommittee 
appointed  pursuant  to  the  Rule  9410 
Series  or  The  Rule  9600  Series,  a 
Hearing  Panel  appointed  pursuant  to  the 
Rule  9520  Series,  and  the  SUtutory 
Disqualification  Committee;  and  the 
Vice  Chair  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  have  the  authority  to  order 
the  disqualification  of  the  Chair  of  the 
National  [Business  Conduct  Committee; 
J  Adjudicatory  Council; 

\(d)]lc)  Rule  9331  Subcommittee  or 
Extended  Proceeding  Committee 

Disqualification  of  a  Panelist  of  a 
Subcommittee  or  Extended  Proceeding 
Committee  appointed  under  the  Rule 
9300  Series  shall  be  governed  by  Rule 
9332; 

[{e)](d)  Rule  9514  Hearing  Panel 

The  NASD  Regulation  Board  or 
Nasdaq  Board  shall  have  authority  to 
order  the  disqualification  of  a  member 
of  a  Hearing  Panel  appointed  by  such 
Board  under  Rule  9514(b). 

[[^\(e)  Panelist  of  Hearing  Panel  or 
Extended  Hearing  Panel 

Disqualification  of  a  Panelist  of  a 
Hearing  Panel  or  Extended  Hearing 
Panel  appointed  under  the  Rule  9200 
Series  shall  be  governed  by  Rule  9234; 


[(g)](f7  Hearing  Officer 

Disqualification  of  a  Hearing  Officer 

of  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  shall  be  governed  by  Rule 
9233;  and 

\WMgj  NASD  Regulation  Staff  As 
Adjudicator 

The  President  of  NASD  Regulation 
shall  have  authority  to  order  the 
disqualification  of  a  member  of  the  staff 
of  the  Department  of  Member 
Regulation  participating  in  a  Rule  9410 
Series  decision. 

9200.  DISCIPLINARY  PROCEEDINGS 

9210.  Complaint  and  Answer 

9211.  [Issuance)  Authorization  of 
Complaint 

(a)  Complaint 

(1)  If  the  Department  of  Enforcement 
believes  that  any  NASD  member  or 
associated  person  is  violating  or  has 
violated  any  rule,  regulation,  m 
statutory  provision,  including  the 
federal  securities  laws  and  the 
regulations  thereunder,  which  the 
Association  has  jurisdiction  to  enforce, 
the  Department  of  Enforcement  may 
authorize  [and  issue  a  complaint  as  set 
forth  in  Rule  9212]  a  complaint. 

(2)  The  NASD  Regulation  Board  and 
the  NASD  Board  each  shall  have  the 
authority  to  direct  the  Department  of 
Enforcement  to  authorize  and  issue  a 
complaint  when,  on  the  basis  of 
information  and  belief,  either  of  such 
boards  is  of  the  opinion  that  any  NASD 
member  or  associated  person  is 
violating  or  has  violated  any  rule, 
regulation,  or  statutory  provision, 
including  the  federal  securities  laws  and 
the  regulations  thereunder,  which  the 
Association  has  jurisdiction  to  enforce. 

[(3)  At  the  time  of  authorization  and 
issuance  of  a  complaint,  the  Department 
of  Enforcement  may  propose: 

(A)  an  appropriate  location  for  the 
hearing;  and 

(B)  if  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120(r),  that  the  Chief  Hearing  Officer 
select  a  Market  Regulation  Committee 
Panelist  for  the  Hearing  Panel,  or,  if 
applicable,  the  Extended  Hearing  Panel 
as  described  in  Rule  9231.) 

(b)  Commencement  of  Disciplinary 
Proceeding 

No  change. 
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9212.  CompIaint[-l/ssuance — 
Requirements,  Service,  Amendment, 
Witbdrawal,  and  Docketing 

(a)  Form,  Content,  Notice.  Docketing, 
and  Service 

(1)  If  a  complaint  is  authorized,  the 
Department  of  Enforcement  shall  issue 
the  complaint.  Each  complaint  shall  be 
in  %vriting  and  signed  by  the  Department 
of  Enforcement.  The  complaint  shall 
specify  in  reasonable  detail  the  conduct 
alleged  to  constitute  the  violative 
activity  and  the  rule,  regulation,  or 
statutory  provision  the  Respondent  is 
alleged  to  be  violating  or  to  have 
violated.  If  the  complaint  consists  of 
several  causes  of  action,  each  cause 
shall  be  stated  separately.  Complaints 
shall  be  served  by  the  Department  of 
Enforcement  on  each  Party  pursuant  to 
Rules  9131  and  9134,  and  Bled  at  the 
time  of  service  with  the  Office  of 
He«uing  Officers  pursuant  to  Rules  9135, 
9136.  and  9137. 

(2)  At  the  time  of  issuance  of  a 
complaint,  the  Department  of 
Enforcement  may  propose: 

(A)  an  appmpriate  location  for  the 
hearing;  and 

(B)  if  the  complaint  alleges  at  least 
one  cause  of  action  involving  a  violation 
of  a  statute  or  a  rule  described  in  Rule 
9120  (s).  that  the  Chief  Hearing  Officer 
select  a  Market  Regulation  Committee 
Panelist  for  the  Hearing  Panel,  or,  if 
applicable,  the  Extended  Hearing  Panel 
as  described  in  Rule  9231. 


9213.  Assignment  of  Hearing  Officer 
and  Appointment  of  Panelists  to 
Hearing  Panel  or  Extended  Hearing 
Panel 

No  change. 

9214.  Consolidation  of  Disciplinary 
Proceedings 

(a)  Initiated  by  Chief  Hearing  Officer 
No  change. 

(b)  Initiated  by  a  Party 

A  Party  may  file  a  motion  to 
consolidate  two  or  more  disciplinary 
proceedings  if  such  consolidation 
would  further  the  efficiency  of  the 
disciplinary  process,  if  the  subject 
complaints  involve  common  questions 
of  law  or  fact  or  one  or  more  of  the  same 
Respondents,  or  if  one  or  more  of  the 
factors  favoring  consolidation  set  forth 
in  paragraph  (a)  appear  to  be  present.  If 
a  Party  moves  to  consolidate  two  or 
more  disciplinary  proceedings,  the  party 
shall  file  such  motion,  together  with  a 
copy  of  each  relevant  complaint  and  any 
answer  thereto  that  has  been  filed,  with 
the  Office  of  Hearing  Officers,  and, 
pursuant  to  Rule  9133,  shall  serve  the 


same  upon  the  Parties  [pursuant  to  Rule 
9133]  in  each  of  the  cases  proposed  to 
be  consolidated.  The  Parties  shall  have 
14  days  after  service  to  file  a  response, 
stating  any  arguments  in  favor  of  or 
opposition  to  consolidation,  and  shall 
serve  the  response  upon  the  Parties  in 
each  of  the  cases  proposed  to  be 
consolidated.  The  Chief  Hearing  Officer 
shall  issue  an  order  approving  or 
denying  the  request  for  consolidation. 

(c)  Impact  on  Hearing  Panel  or  Extended 
Hearing  Panel 


No  change. 

9215.  Answer  to  Complaint 

(a)  Form,  Service,  Notice 

[Each]  Pursuant  to  Rule  9133,  each 
Respondent  named  in  a  complaint  shall 
[answer  and]  serve  an  answer  to  the 
complaint  on  all  other  Parties  within  25 
days  after  service  of  the  complaint  on 
such  Respondent  [pursuant  to  Rule 
9133],  and  at  the  dme  of  service  shall 
file  such  answer  with  the  Office  of 
Hearing  Officers  pursuant  to  Rule  9135, 
9136  and  9137.  The  Hearing  Officer 
assigned  to  a  disciplinary  proceeding 
pursuant  to  Rule  9213  may  extend  such 
period  for  good  cause.  Upon  the  Receipt 
of  a  Respondent's  answer,  the  Office  of 
Hearing  Officers  shall  promptly  send 
written  notice  of  the  receipt  of  such 
answer  to  all  Parties. 
*        •.       •        *        • 

(e)  Extension  of  Time  to  Answer 
Amended  Complaint 

If  a  complaint  is  amended  pursuant  to 
Rule  9212(b),  the  time  for  filing  an 
answer  or  amended  answer  shall  be 
extended  to  14  days  after  service  of  the 
amended  complaint.  If  any  Respondent 
has  already  filed  an  answer,  such 
Respondent  shall  have  [15]  14  days  after 
service  of  the  amended  complaint, 
unless  otherwise  ordered  by  the  Hearing 
Officer,  within  which  to  file  an 
amended  answer. 

(f)  Failure  to  Answer,  Defiault 

If  a  Respondent  does  not  file  an 
answer  or  make  any  other  filing  or 
request  related  to  the  complaint  with 
the  Office  of  Hearing  Officers  within  the 
time  required,  the  (Hearing  Officer  shall 
order  the]  Department  of  Enforcement 
[to]  shall  send  a  second  notice  to  such 
Respondent  requiring  an  answer  within 
14  days  after  service  of  the  second 
notice(,  or  within  such  longer  period  as 
the  Hearing  Officer  in  his  or  her 
discretion  may  order].  The  second 
notice  shall  state  that  failure  of  the 
Respondent  to  reply  within  the  period 
specified  shall  allow  the  Hearing 
Officer,  in  the  exercise  of  his  or  her 


discretion,  to:  (1)  treat  as  admitted  by 
the  Respondent  the  allegations  in  the' 
complaint;  and  (2)  enter  a  default 
decision  against  the  Respondent 
pursuant  to  Rule  9269.  If  no  answer  is 
filed  with  the  Office  of  Hearing  Officers 
within  the  time  required  [by  the  second 
notice],  the  allegations  of  the  complaint 
may  be  considered  admitted  by  such 
Respondent  and  a  default  decision  may 
be  issued  by  the  Hearing  Officer.  A 
Respondent  may,  for  good  cause  shown, 
move  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  to  set 
aside  a  default. 

9216.  Acceptance,  Waiver,  and  Consent; 
Plan  Piu^uant  to  SEC  Rule  19d-l(c)(2) 

(a)  Acceptance,  Waiver,  and  Consent 
Procedures 

(1)  Notwithstanding  Rule  9211,  if  the 
Department  of  Enforcement  has  reason 
to  believe  a  violation  has  occurred  and 
the  member  or  associated  person  does 
not  dispute  the  violation,  the 
Department  of  Elnforcement  may  prepare 
and  request  that  the  member  or 
associated  person  execute  a  letter 
accepting  a  finding  of  violation, 
consenting  to  the  imposition  of 
sanctions,  and  agreeing  to  waive  such 
member's  or  associated  person's  right  to 
a  hearing  before  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Council,  the  Commission, 
and  the  courts,  or  to  otherwise  challenge 
the  validity  of  the  letter,  if  the  letter  is 
accepted.  The  letter  shall  describe  the 
act  or  practice  engaged  in  or  omitted, 
the  rule,  regulation,  or  statutory 
provision  violated,  and  the  sanction  or 
sanctions  to  be  imposed. 

(2)(A)  If  a  member  or  person 
associated  with  a  member  submits  an 
executed  letter  of  acceptance,  waiver,  ■ 
and  consent,  by  the  submission  such 
member  or  person  associated  with  a 
member  also  waives: 

(i)  Any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  bias  or  prejudgment  of  the 
General  Counsel,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  or  any  member  of  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Council,  in  connection 
with  such  person's  or  body's 
participation  in  discussions  regarding 
the  terms  and  conditions  of  the  letter  of 
acceptance,  waiver,  and  consent,  or 
other  consideration  of  the  letter  of 
acceptance,  waiver,  and  consent, 
including  acceptance  or  rejection  of 
such  letter  of  acceptance,  waiver,  and 
consent;  and 
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(ii)  Any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  that  a  person  violated  the  ex  parte 
prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Rule  9144,  in  connection  with  such 
person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  letter  of  acceptance, 
waiver,  and  consent,  or  other 
consideration  of  the  letter  of  acceptance, 
waiver,  and  consent,  including 
acceptance  or  rejection  of  such  letter  of 
acceptance,  waiver,  and  consent. 

(B)  If  a  letter  of  acceptance,  waiver, 
and  consent  is  rejected,  the  member  or 
associated  person  shall  be  bound  by  the 
waivers  made  under  subparagraphs 
(a)(1)  and  (a)(2)(A)  for  conduct  by 
persons  or  bodies  occurring  during  the 
period  beginning  on  the  date  of  the 
letter  of  acceptance,  waiver,  and  consent 
was  executed  and  submitted  and  ending 
upon  the  rejection  of  the  letter  of 
acceptance,  waiver,  and  consent. 

(3)  If  the  member  or  associated  person 
executes  the  letter  of  acceptance, 
waiver,  and  consent,  it  shall  be 
submitted  to  the  National  [Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)]  Adjudicatory 
Council.  The  Review  Subcommittee  or 
the  General  Counsel  may  accept  such 
letter  or  refer  it  to  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Council  for  acceptance  or 
rejection  by  the  National  [Business 
Conduct  Conmiittee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)]  Adjudicatory 
Council.  The  Review  Subcommittee  may 
reject  such  letter  or  refer  it  to  the 
National  [Business  Conduct  Committee) 
Adjudicatory  Council  for  acceptance  or 
rejection  by  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council. 

(4)  If  the  letter  is  accepted  by  the 
National  [Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)] 
Adjudicatory  Council,  the  Review 
Subcommittee,  or  the  General  Counsel, 
it  shall  be  deemed  final  and  shall 
constitute  the  complaint,  answer,  and 
decision  in  the  matter.  If  the  letter  is 
rejected  by  the  (Chair  and  Vice  Chair  of 
the  National  Business  Conduct 
Committee  (or  either  one,  acting  alone, 
in  the  event  the  other  is  recused  or 
disqualified)  or  the  National  Business 
Conduct  Committee]  Review 


Subcommittee  or  the  National 
Adjudicatory  Council,  NASD  Regulation 
may  take  any  other  appropriate 
disciplinary  aaiion  with  respect  to  the 
alleged  violation  or  violations.  If  the 
letter  is  rejected,  the  member  or 
associated  person  shall  not  be 
prejudiced  by  the  execution  of  the  letter 
of  acceptance,  waiver,  and  consent 
under  subparagraph  (a)(1)  and  the  letter 
may  not  be  introduced  into  evidence  in 
connection  with  the  determination  of 
the  issues  set  forth  in  any  complaint  or 
in  any  other  proceeding. 

(b)  Procedure  for  Violation  Under  Plan 
Pursuant  to  SEC  Rule  19d-l{c)(2) 

(1)  Notwithstanding  Rule  9211,  NASD 
Regulation  or  the  National  (Business 
Conduct  Conunittee]  Adjudicatory 
Council  may,  subject  to  the 
requirements  set  forth  in  subparagraphs 
(b)(2)  through  (bH4)  and  in  SEC  Rule 
19d-l (c)(2),  impose  a  fine  (not  to  exceed 
$2,500)  and/or  a  censure  on  any 
member  or  associated  person  with 
respect  to  any  rule  listed  in  IM-9216.  If 
the  Department  of  Enforcement  has 
reason  to  believe  a  violation  has 
occurred  and  if  the  member  or 
associated  person  does  not  dispute  the 
violation,  the  Department  of 
Enforcement  may  prepare  and  request 
that  the  member  or  associated  person 
execute  a  minor  rule  violation  plan 
letter  accepting  a  finding  of  violation, 
consenting  to  the  imposition  of 
sanctions,  and  agreeing  to  waive  such 
member's  or  associated  person's  right  to 
a  hearing  before  the  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  Nati<)nal 
[Business  Conduct  Committee] 
Adjudicatory  Council,  the  Commission, 
and  the  courts,  or  to  otherwise  challenge 
the  validity  of  the  letter,  if  the  letter  is 
accepted.  The  letter  shall  describe  the 
act  or  practice  engaged  in  or  omitted, 
the  rule,  regulation,  or  statutory 
provision  violated,  and  the  sanction  or 
sanctions  to  be  imposed. 

(2)(A)  If  a  memrar  or  person 
associated  with  a  member  submits  an 
executed  minor  rule  violation  plan 
letter,  by  the  submission  such  member 
or  person  associated  with  a  member  also 
waives: 

(i)  any  right  of  such  member  or  person 
associated  with  a  member  to  claim  bias 
or  prejudgment  of  the  General  Counsel, 
the  National  [Business  Conduct 
Committee)  Adjudicatory  Council,  or 
any  member  of  the  National  [Business 
Conduct  Conunittee]  Adjudicatory 
Council,  in  connection  with  such 
person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  consideration  of  the 


minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter, 
and 

(ii)  any  right  of  such  member  or 
person  associated  with  a  member  to 
claim  that  a  person  violated  the  ex  parte 
prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Rule  9144,  in  connection  with  such  ' 
person's  or  body's  participation  in 
discussions  regarding  the  terms  and 
conditions  of  the  minor  rule  violation 
plan  letter  or  other  consideration  of  the 
minor  rule  violation  plan  letter, 
including  acceptance  or  rejection  of 
such  minor  rule  violation  plan  letter. 

(B)  if  a  minor  rule  violation  plan  letter 
is  rejected,  the  member  or  person 
associated  Mdth  a  member  shall  be 
bound  by  the  waivers  made  under 
subparagraphs  {b)(l)  and  (b)(2)(A)  for 
conduct  by  persons  or  bodies  occurring 
diuing  the  period  beginning  on  the  date 
the  minor  nde  violation  plan  letter  was 
executed  and  submitted  and  ending 
upon  the  rejection  of  the  minor  rule 
violation  plan  letter. 

(3)  If  the  member  or  associated  person 
executes  the  minor  rule  violation  plan 
letter,  it  shall  be  submitted  to  the 
National  (Business  Conduct  Conunittee. 
The  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)] 
Adjudicatory  Council.  The  Review 
Subcommittee  or  the  General  Counsel 
may  accept  such  letter  or  refer  it  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  for  acceptance  or 
rejection  by  the  National  [Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)]  Adjudicatory 
Council.  The  Review  Subcommittee  may 
reject  such  letter  or  refer  it  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  for  acceptance  or 
rejection  by  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council. 

(4)  If  the  letter  is  accepted  by  the 
National  [Business  Conduct  Committee, 
the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Conunittee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)] 
Adjudicatory  Council,  the  Review 
Subcommittee,  or  the  General  Counsel, 
it  shall  be  deemed  final  and  the 
Association  shall  report  the  violation  to 
the  Conunission  as  required  by  the 
Commission  pursuant  to  a  plan 
approved  imder  SEC  Rule  19d-l  (c)(2).  If 
the  letter  is  rejected  by  the  [Chair  and 
the  Vice  Chair  of  the  National  Business 
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Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified),  or  by  the 
National  Business  Conduct  Committee] 
Review  Subcommittee  or  the  National 
Adjudicatory  Council,  NASD  Regulation 
may  take  any  other  appropriate 
disciplinary  action  with  respect  to  the 
alleged  violation  or  violations.  If  the 
letter  is  rejected,  the  member  or 
associated  person  shall  not  be 
prejudiced  by  the  execution  of  the 
minor  rule  violation  plan  letter  under 
subparagraph  (b)(1)  and  the  letter  may 
not  be  introduced  into  evidence  in 
connection  with  the  determination  of 
the  issues  set  forth  in  any  complaint  or 
in  any  other  proceeding. 

IM-9216.  Violations  Appropriate  for 
Disposition  Under  Plan  Pursuant  to  SEC 
Rule  19d-l(cK2) 

•  Rule  2210(b)  and  (c)  and  Rule  2220 
(b)  and  (c) — Failure  to  have 
advertisements  and  sales  literature 
approved  by  a  principal  prior  to  use; 
failure  to  maintain  separate  Bles  of 
advertisements  and  sales  literature 
containing  required  information:  and 
failure  to  file  advertisements  with  the 
Association  within  the  required  time 
limits. 

•  Rule  3360— Failure  to  timely  file 
reports  of  short  positions  on  Form  NS- 
1. 

•  Rule  3110 — Failure  to  keep  and 
preserve  books,  accounts,  records, 
memoranda,  and  correspondence  in 
conformance  with  all  applicable  laws, 
rules,  regulations  and  statements  of 
policy  promulgated  thereunder,  and 
with  the  Rules  of  the  Association. 

•  Rule  8211.  Rule  8212.  and  Rule 
8213 — Failure  to  submit  tmding  data  as 
requested. 

9220.  Request  for  Hearing;  Extensions  of 
Time,  Postponements,  Adjournments 

9221.  Request  for  Hearing 

(a)  Respondent  Request  for  Hearing 

With  the  filing  of  any  Respondent's 
answer,  such  Respondent  may:  (1) 
request  a  hearing;  (2)  propose  an 
appropriate  location  for  the  hearing;  and 
(3)  propose,  if  the  complaint  alleges  at 
least  one  cause  of  action  involving  a 
violation  of  a  statute  or  rule  described 
in  Rule  9120  [{t)(s),  that  the  Chief 
Hearing  Officer  select  a  Market 
Regulation  Conunittee  Panelist  for  a 
Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel  as  described  in 
Rule  9231.  If  a  Respondent  requests  a 
hearing,  a  hearing  shall  be  granted.  A 
Respondent  who  fails  to  request  a 
hearing  with  the  filing  of  his  or  her 
answer  waives  the  right  to  a  hearing 
unless  a  Hearing  Officer,  Hearing  Panel, 


or,  if  applicable,  an  Extended  Hearing 
Panel,  grants,  for  good  cause  shown,  a 
later  filed  motion  by  such  Respondent 
requesting  a  hearing.        ^ 


9230.  Appointment  of  Hearing  Panel, 
Extended  Hearing  Panel 

9231.  Appointment  by  the  Chief  Hearing 
Officer  of  Hearing  Panel  or  Extended 
Hearing  Panel 

(a)  Appointment 
No  change. 

(b)  Hearing  Panel 

The  Hearing  Panel  shall  be  composed 
of  a  Hearing  Officer  and  two  Panelists, 
except  as  provided  in  Rule  9234  (a),  (c). 
(d).  or  (e).  The  Hearing  Officer  shall 
serve  as  the  chair  of  the  Hearing  Panel. 
Each  Panelist  shall  be  associated  with  a 
member  of  the  Association  or  retired 
therefrom. 

(1)  Except  as  provided  in  (2),  the 
Chief  Hearing  Officer  shall  select  as  a 
Panelist  a  f)erson  who: 

(A)  ciurenUy  serves  or  previously 
served  on  a  District  Committee; 

(B)  previously  served  on  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council; 

(C)  previously  served  on  a 
disciplinary  subcommittee  of  the 
National  Adjudicatory  Council  or  the 
National  Business  Conduct  Committee, 
including  a  Subcommittee,  an  Extended 
Proceeding  Committee,  or  their 
predecessor  subcommittees:  or, 

(D)  previously  served  as  a  Director,  a 
director  of  the  Nasdaq  Board  of 
Directors,  or  a  Governor,  but  does  not 
serve  currentiy  in  any  of  these  positions. 

(2)  If  the  complaint  alleges  at  least  one 
cause  of  action  involving  a  violation  of 

a  statute  or  a  rule  described  in  Rule 
9120  It](s),  the  Chief  Hearing  Officer 
may  select  as  a  Panelist  a  person  who 
currently  serves  on  the  Market 
Regulation  Committee  or  who 
previously  served  on  the  Market 
Regulation  Committee  not  earlier  than 
four  years  before  the  date  the  complaint 
was  served  upon  the  Respondent  who 
was  the  first  served  Respondent  in  the 
disciplinary  proceeding  for  which  the 
Hearing  Panel  or  the  Extended  Hearing 
Panel  is  being  appointed. 

(c)  Extended  Hearing  Panel 

Upon  consideration  of  the  complexity 
of  the  issues  involved,  the  probable 
length  of  the  hearing,  or  other  factors 
that  the  Chief  Hearing  Officer  deems 
material,  the  Chief  Hearing  Officer  may 
determine  that  a  matters  shall  be 
designated  an  Extended  Hearing,  and 
that  such  matter  shall  be  considered  by 
an  Extended  Hearing  Panel.  The 


Extended  Hearing  Panel  shall  be 
composed  of  a  Hearing  Officer  and  two 
Panelists,  except  as  provided  in  Rule 
9234(a),  (c).  (d),  or  (e).  The  Hearing 
Officer  will  serve  as  the  chair  of  the 
Extended  Hearing  Panel.  The  Panelists 
shall  be  associated  with  a  member  of  the 
Association,  or  retired  therefiY)m.  The 
Chief  Hearing  Officer  shall  have 
discretion  to  compensate  any  or  all 
Panelists  of  an  Extended  Hearing  Panel 
at  the  rate  then  in  effect  for  arbitrators 
appointed  under  the  Rule  10000  Series. 

(1)  Except  as  provided  in  (2),  the 
Chief  Hearing  Officer  shall  select  as  a 
Panelist  a  person  who  meets  the  criteria 
set  forth  in  paragraph  (b)(1). 

(2)  If  the  complaint  alleges  at  least  one 
cause  of  action  involving  a  violation  of 
a  statute  or  a  rule  described  in  Rule 
9120  [t](s),  the  Chief  Hearing  Officer 
may  select  as  a  Panelist  a  person  who 
currently  serves  on  the  Market 
Regulation  Committee  or  who 
previously  served  on  the  Market 
Regulation  Committee  not  earlier  than 
four  years  before  the  date  the  complaint 
was  served  upon  the  Respondent  who 
was  the  first  served  Respondent  in  the 
disciplinary  proceeding  for  which  the 
Hearing  Panel  or  the  Extended  Hearing 
Panel  is  being  appointed. 

(d)  Observer 

A  person  who  is  qualified  to  serve  as 
a  Panelist  may  be  designated  by  the 
Chief  Hearing  Officer  to  serve  as  an 
observer  to  a  Hearing  Panel  or  an 
Extended  Hearing  Panel.  If  the  Chief 
Hearing  Officer  designates  more  than 
two  people  to' serve  as  observers  to  a 
Hearing  Panel  or  an  Extended  Hearing 
Panel,  the  Chief  Hearing  Officer  shall 
obtain  the  consent  of  the  Parties.  An 
observer  may  attend  any  hearing  of  a 
disciplinary  proceeding  and  observe  the 
proceeding,  but  may  not  vote  or 
participate  in  any  other  manner  in  the 
hearing  or  the  deliberations  of  the 
Hearing  Panel  or  the  Extended  Hearing 
Panel,  or  participate  in  the 
administration  of  the  disciplinary 
proceeding. 

9232.  Criteria  for  Selection  of  Panelists 
and  Replacement  Panelists 

(a)  Chief  Hearing  Officer  Selection 
Alternatives 

No  change. 

(b)  Criteria  for  Selection  of  Panelist  from 
Market  Regulation  Committee 

The  Chief  Hearing  Officer  may  select 
one  but  not  more  than  one  Panelist  fi'om 
the  Market  Regulation  Committee,  as 
provided  in  Rule  9231,  to  serve  in  a 
disciplinary  proceeding  if  the  complaint 
alleges  at  least  one  cause  of  action 
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involving  a  violation  of  a  statute  or  a 
rule  described  in  Rule  9120[(r)]^s/ 


9235.  Hearing  Officer  Authority 

(a)  Hearing  Officer  Authority 
No  change. 

(b)  Authority  in  the  Absence  of  Hearing 
Officer 

If  the  Hearing  Officer  appointed  to  a 
case  is  temporarily  unavailable  or 
unable  for  any  reason  to  discharge  his 
or  her  duties  in  a  particular  proceeding 
under  conditions  not  requiring  the 
appointment  of  a  replacement  Hearing 
officer,  the  Chief  Hearing  Officer  or  the 
Deputy  Chief  Hearing  Officer  in  his  or 
her  discretion  may  exercise  the 
necessary  authority  in  the  same  manner 
as  if  he  or  she  had  been  appointed 
Hearing  Officer  in  the  particular 
proceeding. 

9240.  Pre-heariog  Conference  and 
Submission 

9241.  Pre-hearing  Conference 


(d)  Scheduling 

An  initial  pre-hearing  conference, 
imless  determined  by  the  Hearing 
Officer  to  be  unnecessary  or  premature, 
shall  be  held  within  21  days  after 
[service]  filing  of  an  answer,  or  after  the 
expiration  of  the  second  period 
provided  for  filing  an  answer  as  set  forth 
in  Rule  9215(fl.  When  a  complaint 
names  multiple  Respondents,  the  21- 
day  period  shall  commence  bom  the 
later  of  (i)  the  date  on  which  the  last 
timely  answer  was  filed,  or  (ii)  if  one  or 
more  Respondents  have  failed  to 
answer,  from  the  expiration  of  the 
second  period  provided  for  filing  an 
answer  under  Rule  9215(f). 

9250.  Discovery 

9251.  Inspection  and  Copying  of 
Documents  in  Possession  of  Staff 


(g)  Failure  to  Make  Documents 
Available — Harmless  Error 

In  the  event  that  a  Document  required 
to  be  made  available  to  a  Respondent 
pursuant  to  this  Rule  is  not  made 
available  by  the  Department  of 
Enfdrcement,  no  rehearing  or  amended 
decision  of  a  proceeding  already  heard 
or  decided  shall  be  required  unless  the 
Respondent  establishes  that  the  failure 
to  make  the  Document  available  was  not 
harmless  error.  The  Hearing  Officer,  or, 
upon  appeal  or  review,  a  Subconunittee, 
an  Extended  Proceeding  Conunittee.  or 
the  National  [Business  Conduct 


Conmiittee]  Adjudicatory  Council,  shall 
determine  whether  the  failure  to  make 
the  document  available  was  not 
harmless  error,  applying  applicable 
Association.  Commission,  and  federal 
judicial  precedent. 

9252.  Requests  for  Information 
No  change. 

9253.  Production  of  Witness  Statements 

(a)  Availability 

A  Respondent  in  a  disciplinary 
proceeding  may  file  a  motion  requesting 
that  the  Department  of  Enforcement 
produce  for  inspection  and  copying  [a] 
any  statement  of  any  person  called  or  to 
be  called  as  a  witness  by  the  Department 
of  Enforcement  that  pertains,  or  is 
expected  to  pertain,  to  his  or  her  direct 
testimony  [,  including  statements]  and 
that  would  be  required  to  be  produced 
pursuant  to  the  Jencks  Act.  18  U.S.C. 
§  3500.  The  production  shall  be  made  at 
a  time  and  place  fixed  by  the  Hearing 
Officer  and  shall  be  made  available  to 
all  Parties.  Such  production  shall  be 
made  under  conditions  intended  to  ' 
preserve  the  items  to  be  inspected  or 
copied. 

(b)  Failure  to  Produce — Harmless  Error 

In  the  event  that  a  statement  required 
to  be  made  available  for  inspection  and 
copying  by  a  Respondent  is  not 
provided  by  the  Department  of 
Enforcement,  there  shall  be  no  rehearing 
of  a  proceeding  already  heard,  or 
issuance  of  an  amended  decision  in  a 
proceeding  already  decided,  unless  the 
Respondent  establishes  that  the  failure 
to  provide  the  statement  was  not 
harmless  error.  The  Hearing  Officer,  or 
upon  appeal  or  review,  a  Subcommittee, 
an  Extended  Proceeding  Committee,  or 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council,  shall 
determine  whether  the  failure  to 
provide  any  statement  was  not  harmless 
error,  applying  applicable  Association. 
Commission,  and  federal  judicial 
precedent. 


9270.  Settlement  Procedure 

(a)  When  Offer  Allowed;  No  Stay  of 
Proceeding 

A  Respondent  who  is  notified  that  a 
proceeding  has  been  instituted  against 
him  or  her  may  propose  in  writing  an 
offer  of  settiement  at  any  time.  If  a 
Respondent  proposes  an  offer  of 
setUement  [30  or  fewer  days]  before  the 
hearing  on  the  merits  [is  scheduled  to 
begin,  or]  has  begun,  the  making  of  an 
offer  of  settlement  shall  not  stay  the 
proceeding,  unless  otherwise  decided  by 
the  Hearing  Officer.  If  a  Respondent 


proposes  an  offer  of  settlement  after  the 
hearing  on  the  merits  has  begun,  the 
making  of  an  offer  of  setUement  shall 
not  stay  the  proceeding,  unless 
otherwise  decided  by  die  Hearing  Panel 
or.  if  applicable,  the  Extended  Hearing 
Panel. 


(d)  Waiver 

(1)  If  a  Respondent  submits  an  ofiEer  of 
settlement,  by  the  submission  such 
Respondent  waives: 

(A)  any  right  of  such  Respondent  to  a 
hearing  before  a  Hearing  Panel  or,  if 
applicable,  and  Extended  Hearing  Panel, 
and  any  right  of  appeal  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  the  Commission, 
and  the  courts,  or  any  right  otherwise  to 
challenge  or  contest  the  validity  of  the 
order  issued,  if  the  offer  of  settlement 
and  order  of  acceptance  are  accepted; 

(B)  any  right  of  such  Respondent  to 
claim  bias  or  prejudgment  of  the  Chief 
Hearing  Officer,  Hearing  Officer,  • 
Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel,  a  Panelist  on  a 
Hearing  Panel,  or,  if  applicable,  an 
Extended  Hearing  Panel,  the  General 
Counsel,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  or  any  member  of  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  in  connection 
with  such  person's  or  body's 
participation  in  discussions  regarding 
the  terms  and  conditions  of  the  offer  of 
settlement  and  the  order  of  acceptance, 
or  other  consideration  of  the  offer  of 
settlement  and  order  of  acceptance, 
including  pcceptance,  or  rejection  of 
such  offer  of  settlement  and  order  of 
acceptance;  and 

(C)  any  right  of  such  Respondent  to 
claim  that  a  person  or  body  violated  the 
ex  parte  prohibitions  of  Rule  9143  or  the 
separation  of  functions  prohibitions  of 
Riile  9144,  in  connection  with  such 
person's  or  body's  participation  in 
discussion  regarding  the  terms  and 
conditions  of  the  offer  of  setUement  and 
the  order  of  acceptance,  or  other 
consideration  of  the  offer  of  setUement 
and  order  of  setUement,  including 
acceptance  or  rejection  of  such  offer  of 
setUement  and  order  of  acceptance. 

(2)  If  an  offer  of  settlement  and  an 
order  of  acceptance  are  rejected,  the 
Respondent  shall  be  bound  by  the 
waivers  made  in  this  paragraph  (d)  for 
conduct  by  persons  or  bodies  occurring 
during  the  period  begiiming  from  the 
date  the  offer  of  setUement  was 
submitted  and  ending  upon  the 
rejection  of  the  offer  of  setUement  and 
order  of  acceptance. 
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(e)  Uncontested  Offers  of  Settlement 

If  a  Respondent  makes  an  offer  of 
settlement  and  the  Department  of 
Enforcement  does  not  oppose  it,  the 
offer  of  settlement  is  uncontested.  If  an 
offier  of  settlement  is  determined  to  be 
uncontested  by  the  Department  of 
Enforcement  before  a  hearing  on  the 
merits  has  begun,  the  Department  of 
Enforcement  shall  transmit  the 
uncontested  offer  of  settlement  and  a 
proposed  order  of  acceptance  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  with  its 
recommendation.  If  an  offer  of 
settlement  is  determined  to  be 
uncontested  by  the  Department  of 
Enforcement  after  a  hearing  on  the 
merits  has  begun,  the  IDepartment  of 
Enforcement  shall  transmit  the  offer  of 
settlement  and  a  proposed  order  of 
acceptance  to  the  Hearing  Panel  or,  if 
applicable,  the  Extended  Hearing  Panel 
for  acceptance  or  rejection.  If  accepted 
by  the  Hearing  Panel  or,  if  applicable. 
Extended  Hearing  Panel,  the  offer  of 
settlement  and  the  order  of  acceptance 
shall  be  forwarded  to  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  to  accept  or  reject. 

(1)  A  proposed  order  of  acceptance 
shall  make  findings  of  foct,  including  a 
statement  of  the  rule,  regulation,  or 
statutory  provision  violated,  and  impose 
sanctions  consistent  with  the  terms  of 
the  offer  of  settlement. 

(2)  Before  an  offer  of  settlement  and 
an  order  of  acceptance  shall  become 
effective,  they  shall  be  submitted  to  and 
accepted  by  ihe  National  [Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified))  Adjudicatory 
Council.  The  Review  Subcommittee  or 
the  General  Counsel  may  accept  such 
offier  of  settlement  and  order  of 
acceptance  or  refer  them  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  for  acceptance  or 
rejection  by  the  National  [Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)]'/4d/uc/ica(o/y 
Council.  The  Review  Subcommittee  may 
reject  such  offer  of  settlement  and  order 
of  acceptance  or  refer  them  to  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council  for  acceptance  or 
rejection  by  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council. 

(3)  If  the  offer  of  settlement  and  order 
of  acceptance  are  accepted  by  the 
National  [Business  Conduct  Committee, 


the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)] 
Adjudicatory  Council,  the  Review 
Subcommittee,  or  the  General  Counsel, 
they  shall  become  final  and  the  National 
(Business  Conduct  Committee,  the  Chair 
and  the  Vice  Chair  of  the  National 
Business  Conduct  Committee  (or  either 
one,  acting  alone,  in  the  event  the  other 
is  recused  or  disqualified),) 
Adjudicatory  Council.  The  Review 
Subcommittee  or  the  General  Counsel 
shall  communicate  the  acceptance  to  the 
Hearing  Officer  who  shall  thereafter 
issue  the  order. 

(f)  Contested  Offers  of  Settlement 

If  a  Respondent  makes  an  offer  of 
settlement  and  the  Department  of 
Enforcement  opposes  it,  the  offer  of 
settlement  is  contested.  When  the 
Department  of  Enforcement  opposes  an 
offer  of  settlement,  the  Respondent's 
written  offer  and  the  Department  of 
Enforcement's  written  opposition  shall 
be  submitted  to  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel. 
The  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  may  order  the 
Department  of  Enforcement  and  the 
Respondent  to  attend  a  setUement 
conference. 

(1)  If  a  contested  offer  of  settlement  is 
approved  by  the  Hearing  Panel  or,  if 
applicable.  Extended  Hearing  Panel,  the 
Hearing  Officer  shall  draft  an  order  of 
acceptance  of  the  offer  of  setUement. 
The  order  of  acceptance  shall  make 
findings  of  fact,  including  a  statement  of 
the  rule,  regulation,  or  statutory 
provision  violated,  and  impose 
sanctions  consistent  with  the  terms  of 
the  offer  of  settiement.  The  offer  of 
setUement,  any  written  opposition 
thereto,  and  the  order  of  acceptance 
shall  be  forwarded  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  to  accept  or  reject. 

(2)  Before  an  offer  of  setUement  and 
order  of  acceptance  shall  become 
effective,  they  shall  be  submitted  to,  and 
accepted  by,  the  National  [Business 
Conduct  Committee.  The  Chair  and  the 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified)]  Adjudicatory 
Council.  The  Review  Subcommittee  may 
accept  or  reject  such  offer  of  setUement 
and  order  of  acceptance  or  refer  them  to 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  for 
acceptance  or  rejection  by  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council. 

(3)  If  the  offer  of  setUement  and  order 
of  acceptance  are  accepted  by  the 


National  [Business  Conduct  Committee 
or  the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified),  the 
National  Business  Conduct  Committee 
or  the  Chair  or  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)] 
Adjudicatory  Council  or  the  Review 
Subcommittee,  the  National 
Adjudicatory  Council  or  the  Review 
Subcommittee  shall  conununicate  the 
acceptance  to  the  Hearing  Officer  who 
shall  thereafter  issue  the  order. 

(g)  Final  Disciplinary  Action  of 
Association 

No  Change, 
(h)  Rejection  of  Offer  of  SetUement 

If  an  uncontested  offer  of  setUement 
or  an  order  of  acceptance  is  rejected  by 
the  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  the  [Chair  and 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified),  or  the  National 
Business  Conduct  Committee]  Review 
Subcommittee,  or  the  National 
Adjudicatory  Council,  the  Respondent 
shall  be  notified  in  writing  aj}d  the  offer 
of  setUement  and  proposed  order  of 
acceptance  shall  be  deemed  withdrawn. 
If  a  contested  offer  of  setUement  or  an 
order  of  acceptance  is  rejected  by  the 
Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  the  (Chair  and 
Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified],  or  the  National 
Business  Conduct  Committee]  Review 
Subcommittee,  or  the  National 
Adjudicatory  Council,  the  Respondent 
shall  be  notified  in  writing  and  the  offer 
of  setUement  and  proposed  order  of 
acceptance  shall  be  deemed  withdrawn. 
The  rejected  offer  and  proposed  order  of 
acceptance  shall  not  constitute  a  part  of 
the  record  in  any  proceeding  against  the 
Respondent  making  the  offer. 

(i)  Disciplinary  Proceeding  With 
Multiple  Respondents 

No  change. 

(j)  No  Prejudice  From  Rejected  Offer  of 
SetUement 

If  an  offer  of  setUement  is  rejected  by 
a  Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel,  the  [Chair  and 
the  Vice  Chair  of  the  National  Business 
Conduct  Committee  (or  either  one, 
acting  alone,  in  the  event  the  other  is 
recused  or  disqualified),  or  the  National 
Business  Conduct  Committee]  Review 
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Subcommittee,  or  the  National 
Adjudicatory  Council,  the  Respondent 
shall  not  be  prejudiced  by  the  offer, 
which  may  not  be  introduced  into 
evidence  in  connection  with  the 
determination  of  the  issues  involved  in 
the  pending  complaint  or  in  any  other 
proceeding. 

9280.  Contemptuous  Conduct 


(c)  National  (Business  Conduct 
Committee]  Adjudicatory  Council 
Review  of  Exclusions 

If  an  attorney  for  a  Party,  or  other 
person  authorized  to  represent  others  by 
Rule  9141,  is  excluded  from  a 
disciplinary  hearing  or  conference,  or 
any  portion  thereof,  such  attorney  or 
other  person  may  seek  review  of  the 
exclusion  by  filing  a  motion  to  vacate 
with  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council.  Such 
motion  to  vacate  shall  be  filed  and 
served  on  all  Parties  within  five  days 
after  service  of  the  exclusion  order.  Any 
response  shall  be  filed  with  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  and  served  on  aU 
Parties  within  five  days  after  the  service 
to  the  motion  to  vacate.  The  National 
(Business  Conduct  Conmiittee] 
Adjudicatory  Council  or  the  Review 
Subcommittee  shall  consider  such 
motion  on  an  expedited  basis  and 
prompUy  issue  a  written  order.  The 
filing  of  a  motion  to  vacate  shall  stay  all 
aspects  of  the  disciplinary  proceeding 
until  at  least  seven  days  after  service  of 
the  order  of  the  National  (Business 
Conduct  Committee.  The  National 
Business  Conduct  Committee) 
Adjudicatory  Council  or  the  Review 
Subcommittee.  The  review  proceedings 
shall  be  conducted  on  the  basis  of  the 
written  record  without  oral  argument. 

(d)  Adjournment 

The  hearing,  conferences,  or  other 
activities  relating  to  the  disciplinary 
proceeding  shall  be  stayed  pending  the 
(National  Business  Conduct 
Committee's  review]  revieiv  by  the 
National  Adjudicatory  Council  or  the 
Review  Subcommittee  of  an  exclusion 
order  in  paragraph  (c).  In  the  event  that 
the  National  (Business  Conduct 
Committee]  Adjudicatory  Council  or  the 
Review  Subcommittee  upholds  an 
exclusion  of  an  attorney  or  other  person 
authorized  to  represent  others  by  Rule 
9141,  the  Hearing  Officer  may,  upon 
motion  by  a  Party  represented  by  an 
attorney  or  other  person  subject  to  an 
order  of  exclusion,  grant  an 
adjournment  to  aUow  the  retention  of 
new  counsel  or  selection  of  a  new 
representative.  In  determining  whether 


to  grant  an  adjournment  or  the  length  of 
an  adjournment,  the  Hearing  Officer 
shall  consider  whether  there  are  other 
counsel  or  representatives  of  record  on 
behalf  of  the  Party,  the  availability  of 
other  coimsel  or  other  members  of  an 
excluded  attorney's  firm,  or  the 
availability  of  other  representatives  for 
the  Party,  and  any  other  relevant  factors. 

9300.  REVIEW  OF  DISCIPLINARY 
PROCEEDING  BY  NA^nONAL 
(BUSINESS  CONDUCT  COMMITTEE, 
NASD  REGULATION  AND  NASD 
BOARDS)  ADJUDICATORY  COUNCIL 
AND  NASD  BOARD.  APPUCATION 
FOR  COMMISSION  REVIEW 

9310.  Appeal  to  or  Review  by  National 
(Business  Conduct  Committee] 

,  Adjudicatory  Council 

9311.  Appeal  by  Any  Party;  Cross- 
Appeal 

(a)  Time  to  File  Notice  of  Appeal 

No  change. 

(B)  Effect 

An  appeal  to  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council  from  a  decision  issued  pursuant 
to  Rule  9268  or  Rule  9269  shall  operate 
as  a  stay  of  that  decision  until  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council  issues  a  decision 
pursuant  to  Rule  9349  or,  in  cases  called 
for  discretionary  review  by  the  NASD 
Regulation  or  NASD  Boards,  until  a 
decision  is  issued  pursuant  to  Rule  9351 
or  Rule  9352. 

(c)  Notice  of  Appeal  Content  and 
Signature  Requirements 

A  Party  appealing  pursuant  to  this 
Rule  shall  file  a  written  notice  of  appeal 
with  the  Office  of  Hearing  Officers  and 
service  the  notice  on  the  Parties.  The 
notice  of  appeal  shall  be  signed  by  the 
appealing  Party,  or  his  or  her  counsel  or 
representative,  and  shall  contain: 

(1)  The  name  of  the  disciplinary 
proceeding: 

(2)  The  disciplinary  proceeding 
docket  number, 

(3)  The  name  of  the  Party  on  whose 
behalf  the  appeal  is  made; 

(4)  A  statement  on  whether  oral 
argument  before  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council  is  requested;  and 

(5)  A  brief  statement  of  the  findings, 
conclusions,  or  sanctions  as  to  which 
exceptions  are  taken. 

(d)  Notice  of  Cross- Appeal 
No  change. 

(e)  Waiver  of  Issues  Not  Raised 

The  National  (Business  Conduct 
Conunittee]  Adjudicatory  Council  may. 


in  its  discretion,  deem  waived  any 
issued  not  raised  in  the  notice  of  appeal 
or  cross-appeal.  The  National  (Business 
Condxict  Committee]  Adjudicatory 
Council,  the  Review  Subcommittee,  a 
Subcommittee  or,  if  applicable,  an 
Extended  Proceeding  Committee,  or,  for 
a  disciplinary  proceeding  decided  under 
Ride  9269,  the  General  Counsel,  shall 
provide  the  Parties  with  notice  of,  and 
an  opportunity  to  submit  briefs  on,  any 
issue  that  shall  be  considered  by  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council  if  such  issue  was 
not  previously  set  forth  in  the  notice  of 
appeal. 

(f)  Withdrawal  of  Notice  of  Appeal  or 
Cross-Appeal 

No  change. 

9312.  Review  Proceeding  Initiated  By 
National  [Business  Conduct  Committee) 
Adjudicatory  Council 

(a)  Call  for  Review 

(1)  Rule  9268  Decision 

A  decision  issued  pursuant  to  Rule 
9268  may  be  subject  to  a  call  for  review 
by  any  member  of  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  or,  pursuant  to 
authority  delegated  from  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council,  by  any  member  of 
the  Review  Subcommittee  [of  the 
National  Business  Conduct  Committee. 
The  Review  Subcommittee  shall  be 
composed  of  two  to  four  persons  who 
are  current  members  of  the  National 
Business  Conduct  Committee.  At  least 
50  percent  of  the  persons  making  up  the 
Review  Subcommittee  shall  be  Non- 
Industry  Directors).  A  decision  issued 
pursuant  to  Rule  9268  shall  be  subject 
to  a  call  for  review  within  45  days  after 
the  date  of  service  of  the  decision.  If 
called  for  review,  such  (decision  shall 
be  reviewed  by  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council. 

(2)  Rule  9269  Decision 

A  default  decision  issued  pursuant  to 
Rule  9269  shall  be  subject  to  a  call  for 
review  by  the  General  Counsel,  on  his 
or  her  own  motion  within  45  days  after 
the  date  of  service  of  the  decision.  If 
called  for  review,  such  decision  shall  be 
reviewed  by  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council. 

(b)  Effect 

Institution  of  review  by  a  member  of 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  on  his 
or  her  own  motion,  a  member  of  the 
Review  Subcommittee  on  his  or  her  own 


64020 


Federal  Register  /  Vol.  62.  No.  232  /  Wednesday.  December  3.  1997  /  Notices 


motion,  or  the  General  Counsel,  on  his 
or  her  own  motion,  shall  operate  as  a 
stay  of  a  final  decision  issued  pursuant 
to  Rule  9268  or  Rule  9269  as  to  all 
Parties  subject  to  the  notice  of  review, 
until  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  issues 
a  decision  pursuant  to  Rule  9349,  or,  in 
cases  called  for  discretionary  review  by 
the  NASD  (RegulaUon  or  NASD  Boards) 
Board,  until  a  decision  is  issued 
pursuant  to  Rule  9351  [or  Rule  9352). 

(c)  Requirements 

(1)  If  a  member  of  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  a  member  of  the 
Review  Subcommittee,  or,  for  a 
disciplinary  proceeding  decided  under 
Rule  9269,  the  General  Counsel 
determines  to  call  a  case  for  review,  a 
written  notice  of  review  shall  be  served 
promptly  on  each  Party  to  the 
proceeding  and  filed  with  the  Office  of 
Hearing  Officers.  Such  notice  of  review 
shall  contain: 

(A)  the  name  of  the  disciplinary 
proceeding; 

(B)  the  msciplinary  proceeding  docket 
number;  and 

(C)  a  brief  statement  of  the  findings, 
conclusions,  or  sanctions  with  respect 
to  which  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  the  Review  Subcommittee,  or 
the  General  Counsel  determined  that  a 
call  for  review  was  necessary. 

(2)  The  statement  contained  in  the 
notice  of  review  shall  not  limit  the 
scope  of  the  National  [Business  Conduct 
Committee's]  Adjudicatory  Council's 
authority  under  Rule  9346  to  review  any 
issues  raised  in  the  [decision  rendered 
pursuant  to  Rule  9268  or  Rule  9269.] 
record.  The  National  [Business  Conduct 
Committee)  Adjudicatory  Council,  the 
Review  Subcommittee,  a  Subcommittee 
or,  if  applicable,  an  Extended 
Proceeding  Committee,  or,  for  a 
disciplinary  proceeding  decided  under 
Rule  9269,  the  General  Counsel  shall 
provide  the  Parties  with  notice  of,  and 
an  opportxmity  to  submit  briefs  on,  any 
issue  that  shall  be  considered  by  the 
National  [Business  Conduct  C«(1&nittee] 
Adjudicatory  Council  if  such  issue  was 
not  previously  set  forth  in  the  notice  of 
review. 

(d)  Effect  of  Withdrawal  of  Notice  of 
Appeal,  Cross-Appeal 

If  the  review  of  a  disciplinary 
proceeding  by  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  is  terminated  before  the 
National  [Business  Conduct  Committee) 
Adjudicatory  Council  issues  a  decision 
on  the  merits  because  all  appealing 
Parties  file  a  notice  of  withdrawal  of 


appeal  and  no  Party  previously  filed  a 
notice  of  cross-appeal,  or  all  Parties  who 
previously  filed  a  notice  of  cross-appeal 
file  a  notice  of  withdrawal  of  cross- 
appeal: 

(1)  a  member  of  the  National 
[Business  Conduct  Committee  or  of] 
Adjudicatory  Council  or  the  Review 
Subcommittee  shall  have  the  right  to 
call  for  review  a  decision  issued 
pursuant  to  Rule  9268  in  accordance 
with  Rule  9312(a)(1),  except  that  the  45 
day  period  during  which  a  call  for 
review  may  be  made  shall  begin  on  the 
day  the  Association  receives  the  last 
filed  notice  c^  withdrawal  of  appeal  or, 
if  applicable,  the  last  filed  notice  of 
withdrawal  of  cross-appeal;  and, 

(2)  No  change. 

9313.  Counsel  to  National  [Business 
Conduct  Conunittee]  Adjudicatory 
Council 

(a)  Authority 

A  Counsel  to  the  National  (Business 
Conduct  Committee)  Adjudicatory 
Council  shall  be  appointed  by  the 
General  Counsel  for  each  disciplinary 
case  on  appeal  or  review.  A  Counsel  to 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
have  authority  to  take  ministerial  and 
administrative  actions  to  further  the 
efficient  administration  of  a  proceeding, 
including  the  authority  to: 

(1)  direct  the  Office  of  Hearing 
Officers  to  complete  and  transmit  a 
record  of  a  disciplinary  proceeding  to 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  in 
accordance  with  Rule  9267; 
»        •        *        •        » 

(b)  Review 

A  Party  seeking  the  review  of  a 
decision  of  a  Counsel  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  may  make  a 
motion  to  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  the  Review  Subcommittee,  a 
Subcommittee  or,  if  applicable,  an 
Extended  Proceeding  Committee. 

9320.  [Transmission]  Transmission  of 
Record;  Extensions  of  Time, 
Postponements,  Adjourmnents 

9321.  Transmission  of  Record 
Within  21  days  after  the  filing  of  a 

notice  of  appeal  or  notice  of  review,  or 
at  such  later  time  as  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  designate, 
the  Office  of  Hearing  Officers  shall 
assemble  and  prepare  an  index  to  the 
record,  transmit  the  record  and  the 
index  to  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council,  and 


serve  copies  of  the  index  upon  all 
Parties.  The  Hearing  Officer  who 
participated  in  the  disciplinary 
proceeding,  or  the  Chief  Hearing  Officer, 
shall  certify  that  the  record  transmitted 
to  the  National  [Business  Conduct 
Committee)  Adjudicatory  Council  is 
complete. 

9322.  Extensions  of  Time, 
Postponements,  Adjournments 

(a)  Availability 

At  any  time  prior  to  the  issuance  of 
a  decision  pursuant  to  Rule  9349,  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcommittee,  a  Subcommittee  or,  if 
applicable,  and  Extended  Proceeding 
Committee,  or  Counsel  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  for  good  cause 
shown,  may  extend  or  shorten  a  period 
prescribed  by  the  Code  for  the  filing  of 
any  papers,  except  that  Counsel  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  may  shorten  a 
period  so  prescribed  only  with  the 
consent  of  the  Parties.  The  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcommittee,  a  Subconunittee  or,  if 
applicable,  an  Extended  Proceeding 
Committee,  or  Counsel  to  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Council,  for  good  cause 
shown,  may  postpone  or  adjourn  a 
hearing  consistent  with  paragraph  (b). 
except  that  Counsel  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  postpone 'or 
adjourn  a  hearing  only  with  the  consent 
of  the  Parties. 

(b)  Limitations  on  Postponements, 
Adjournments,  and  Changes  in  Location 

Oral  argument  shall  begin  at  the  time 
and  place  ordered,  unless  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcommittee,  a  Subcommittee  or,  if 
applicable,  an  Extended  Proceeding 
Committee,  or  Counsel  to  the  National 
(Business  Conduct  Committee) 
Adjudicatory  Council,  for  good  cause 
shown,  postpones,  adjourns,  or  changes 
the  location  of  the  oral  argument,  except 
that  Counsel  to  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  may  postpone  or  adjourn  the 
oral  argument  only  with  the  consent  of 
the  Parties.  In  considering  a  motion  for 
the  postponement  or  adjournment  of  an 
oral  argument,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  the  Review  Subcommittee,  a 
Subcommittee  or,  if  applicable,  and 
Extended  Proceeding  Committee,  or 
Counsel  to  the  National  [Business 
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Conduct  Committee)  Adjudicatory 
Council  shall  consider,  in  addition  to 
any  other  relevant  factors: 


9330.  Appointmmt  of  Subcommittee  or 
Extended  Proceeding  Committee; 
Disqualification  and  Recusal 

9331.  Appointment  of  Subcommittee  or 
Extended  Proceeding  Committee 

(a)  Appointment  by  National  [Business 
Conduct  Committee]  Adjudicatory 
Council 

Following  the  filing  of  a  notice  of 
appeal  pursuant  to  Rule  9311  or  a  notice 
of  review  pursuant  to  Rule  9312.  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  or  the  Review 
Subcommittee  shall  appoint  a 
Subcommittee  or  an  Extended 
Proceeding  Committee  to  participate, 
subject  to  Rule  9345,  in  a  disciplinary 
proceeding  appealed  or  called  for 
review. 

(1)  Subcommittee 

Except  as  provided  in  subparagraph 
(2),  for  each  disciplinary  proceeding 
appealed  or  called  for  review,  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  or  the  Review 
Subcommittee  shall  appoint  a 
Subcommittee  to  participate,  subject  to 
Rule  9345,  in  the  appeal  or  review.  A 
Subconunittee  shall  be  composed  of  two 
or  more  persons  who  shall  be  [current 
or]  form^  Director8[.]  or  [former] 
Governors. 

(2)  Extended  Proceeding  Committee 

Upon  consideration  of  the  volume 
and  complexity  of  the  certified  record, 
or  other  factors  the  National  [Business 
Conduct  Conunittee]  Adjudicatory 
Council  or  the  Review  Subcommittee 
deems  material,  the  National  (Business 
Conduct  Conunittee]  Adjudicatory 
Council  or  the  Review  Subcommittee 
may  determine  that  a  disciplinary 
proceeding  appealed  or  called  for 
review  shall  be  designated  an  Extended 
Proceeding  and  shall  appoint  an 
Extended  Proceeding  Committee  to 
participate,  subject  to  Rule  9345,  in  the 
appeal  or  review.  The  Extended 
Ptoceeding  Committee  shall  be 
composed  of  two  or  more  persons  who 
shall  be  (current  or]  former  Directors],] 
or  (former)  Governors.  The  [Chair  of  the 
National  Business  Conduct  Committee) 
Review  Subcommittee  shall  have 
discretion  to  compensate  any  or  all 
Panelists  of  an  Extended  Proceeding 
Committee  at  the  rate  then  in  effect  for 
arbitrators  appointed  under  the  Rule 
1000  Series. 


(b)  Fimction 

If  a  hearing  is  held,  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Conunittee,  shall  hear  oral 
arguments  and  consider,  if  allowed 
under  Rule  9346(b),  any  new  evidence. 
Based  on  the  hearing  and  the  record  on 
appeal  or  review,  the  Subconunittee  or, 
if  applicable,  the  Extended  Hearing 
Committee,  shall  make  a 
recommendation  to  the  National 
[Business  Conduct  Conunittee] 
Adjudicatory  Council  regarding  the 
disposition  of  all  matters  on  appeal, 
cross-appeal,  or  review.  The 
recommendation  shall  be  in  the  form  of 
a  written  recommended  decision. 

9332.  Disqualification  and  Recusal 

(a)  Recusal,  Withdrawal  of  Member  or 
Panelist 

If  at  any  time  a  member  of  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  including  a 
member  of  the  Review  Subcoranuttee,  a 
Panelist  of  a  Subconunittee  or  an 
Extended  Proceeding  Conunittee,  or  a 
Counsel  to  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  determines  that  the  member, 
the  Panelist,  or  the  Coimsel  to  the 
National  [Business  Conduct  Committee) 
Adjudicatory  Council  has  a  conflict  of 
interest  or  bias  or  circumstances 
otherwise  exist  where  the  fairness  of  the 
member,  the  Panelist,  or  the  Counsel  to 
the  National  [Business  Conduct 
Committee)  Adjudicatory  Council  might 
reasonably  be  questioned,  the  member, 
the  Panelist,  or  the  Coiuisel  to  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  shall  notify  the 
Chair  or  the  Vice  [-)  Chair  of  the 
National  [Business  Conduct  Conunittee] 
Adjudicatory  Council,  and  the  Chair  or 
the  Vice  [-]  Chair  of  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  shall  issue  and 
serve  on  the  Parties  a  notice  stating  that 
the  member,  the  Panelist,  or  the  Counsel 
to  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  has 
withdrawn  from  the  matter.  In  the  event 
that  a  Panelist  withdraws,  is 
incapacitated,  or  is  otherwise  unable  to 
continue  service  after  a  hearing  has  been 
convened,  the  Chair  or  Vice  [-)  Chair  of 
the  National  (Business  Conduct 
Committee]  Adjudicatory  Council  shall 
appoint  a  replacement  Panelist  In  the 
event  that  a  [Counsel  to  the  National 
Business  Conduct  Committee)  member 
of  the  Review  Subconunitte  withdraws, 
is  incapacitated,  or  is  otherwise  unable 
to  continue  service  after  assignment,  the 
Chair  or  Vice  Chair  of  the  National 
Adjudicatory  Council  shall  appoint 
another  member  of  the  National 


Adjudicatory  Council  to  serve  on  the 
Review  Subcommittee  for  the  limited 
purpose  of  considering  the  issues  raised 
in  the  disciplinary  proceeding  in  which 
the  withdrawal  action  was  taken.  The 
replacement  member  oftl^te  Review 
Subcommittee  must  have  the  same 
classification  (Industry  or  Non-Industry) 
as  the  member  who  withdrew.  In  the 
event  that  a  Counsel  to  the  National 
Adjudicatory  Council  withdraws,  is 
incapacitated,  or  is  otherwise  unable  to 
continue  service  after  assignment,  the 
General  Counsel  shall  assign  a 
replacement  Coimsel  to  the  National 
[Business  Conduct  Committee) 
Adjudicatmy  Council. 

(b)  Motion  for  Disqualification 

A  Party  may  move  for  the 
disqualification  of  a  member  of  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcorrunittee,  a  Panelist  of  a 
Subcommittee  or  an  Extended 
Proceeding  Committee,  or  a  Counsel  to 
the  National  (Business  Conduct 
Committee]  Adjudicatory  Cowncil.  All 
such  motions  shall  be  based  upon  a 
reasonable,  good  faith  belief  that  a 
conflict  of  interest  or  bias  exists  or 
circumstances  otherwise  exist  where  the 
Eaimess  of  the  member,  the  Panelist,  or 
the  Council  to  the  National  (Business 
Conduct  Committee]  Adjudicatory     ■ 
Council  might  reasonably  be  questioned, 
and  shall  be  accompanied  by  an 
affidavit  setting  forth  in  detail  the  facts 
alleged  to  constitute  grounds  for 
disqualification,  and  the  dates  on  which 
the  Party  learned  of  those  facts.  Such 
motions  shall  be  filed  not  later  than  15 
days  after  the  later  of: 

(1)  When  the  Party  learned  of  the  facts 
believed  to  constitute  the 
disqualification;  or 

(2)  When  the  Party  was  notified  of  the 
composition  of  the  Sutx:ommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee  or  the  assignment  to  the 
disciplinary  proceeding  of  the  Coimsel 
to  the  National  [Business  Conduct 
Conunittee)  Adjudicatory  Council. 

(c)  Disposition  of  Disqualification 
Motions:  Challenges  to  Single  Member 
of  National  [Business  Conduct 
Committee]  Adjudicatory  Council  or 
Review  Subcommittee,  Single  Panelist  of 
Subcommittee  or  Extended  Hearing 
Committee,  or  Counsel  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council 

Motions  for  disqualification  of  a 
member  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  including  a  member  of  the 
Review  Subcommittee,  a  Panelist  of  a 
Subcommittee  or  an  Extended 
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Proceeding  Committee,  or  a  Counsel  to 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
-be  decided  by  the  Chair  or  Vice  [-]  Chair 
of  the  National  [Business  Conduct 
Committee)  Adjudicatory  Council,  who 
shall  prompdy  determine  whether 
disqualification  is  required  and  issue  a 
written  ruling  on  the  motion.  If  a 
member  of  the  Review  Subcommittee  is 
disqualified,  the  Chair  or  Vice  Chair  of 
the  National  Adjudicatory  Council  shall 
appoint  another  member  of  the  National 
Adjudicatory  Council  to  serve  on  the 
Review  Subcommittee  for  the  limited 
purpose  of  considering  the  issues  raised 
in  the  disciplinary  proceeding  in  which 
the  motion  ivas  made.  The  replacement 
member  of  the  Review  Subcommittee 
must  have  the  same  classification 
(Industry  or  Non-Industry)  as  the 
member  being  replaced.  If  a  Panelist  is 
disqualified,  the  Chair  or  the  Vice  [-J 
Chair  of  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
appoint  a  replacement  Panelist  If  a 
Counsel  is  disqualified,  the  General 
Counsel  shall  assign  a  replacement 
Counsel  to  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council. 

(d)  Disposition  of  Disqualification 
Motions:  Challenges  to  Multiple 
Members  or  Panelists 

(1)  National  [Business  Conduct 
Committee]  Adjudicatory  Council 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  member  of  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  the  Chair  or  the 
Vice  [-]  Chair  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  promptiy  determine 
whether  disqualification  is  required, 
and  shall  issue  a  written  ruling  on  the 
matter.  In  the  event  of  such 
disqualification,  the  remaining  members 
of  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
consider  the  review  or  appeal  of  the 
disciplinary  matter. 

(2)  Review  Subcommittee 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  member  of  the  Review 
Subcommittee,  the  Chair  or  the  Vice 
Chair  of  the  National  Adjudicatory 
Council  shall  promptly  determine 
whether  disqualification  is  required, 
and  shall  issue  a  written  ruling  on  the 
matter.  If  members  of  the  Review 
Subcommittee  are  disqualified,  the 
Chair  or  Vice  Chair  of  the  National 
Adjudicatory  Council  shall  appoint 
other  members  of  the  National 
Adjudicatory  Council  to  serve  on  the 
Review  Subcommittee  for  the  limited 


purpose  of  considering  the  issues  raised 
in  the  disciplinary  proceeding  in  which 
the  motion  was  made.  The  replacement 
members  of  the  Review  Subcommittee 
must  have  the  same  classification 
(Industry  or  Non-Industry)  as  the 
members  being  replaced. 

(3)  Subcommittee;  Extended  Proceeding 
Committee 

If  a  Party  files  a  motion  to  disqualify 
more  than  one  Panelist  of  a 
Subcommittee  or  an  Extended 
Proceeding  Committee,  the  Chair  or  the 
Vice  [-]  Chair  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  prompUy  determine 
whether  disqualification  is  required, 
and  shall  issue  a  written  ruling  on  the 
motion.  If  midtiple  Panelists  are 
disqualified,  the  Chair  or  the  Vice  [-) 
Chair  of  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
appoint  replacement  Panelists. 

9340.  Proceedings 

9341.  Oral  Argument 

(a)  Request  for  Oral  Argument 

A  Party  may  request  oral  argument 
before  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee.  Oral  ailment  shall  be 
requested  in  writing  either  in  the  Party's 
notice  of  appeal  or  cross-appeal  or 
within  15  days  after  service  of  the 
National  [Business  Conduct 
Committee's]  Adjudicatory  Council's 
notice  of  review.  Subject  to  the 
limitations  of  Rules  9342  and  9344,  oral 
argument  shall  be  granted  if  timely 
requested.  The  right  to  oral  argument  set 
forth  in  this  Rule  is  unaffected  by  a 
Party's  waiver  of,  or  failure  to  request, 
a  hearing  pursuant  to  the  Rule  9200 
Series. 

(b)  Discretion  to  Proceed  With  or 
Without  Oral  Argument 

No  change. 

(c)  Notice  Regarding  Oral  Argument 

If  oral  argiunent  is  held,  a  notice 
stating  the  date,  time,  and  location  of 
the  oral  eu^imient  shall  be  served  on  the 
Parties  at  least  21  days  before  the 
hearing.  The  Parties  may  agree  in 
writing  to  waive  the  notice  period  or,  in 
extraordinary  circumstances,  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or 
Counsel  to  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  may  provide  for  a  shorter  notice 
period,  except  that  Counsel  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  may  provide  for  a 


shorter  notice  period  only  with  the 
consent  of  the  Parties. 


9342.  Failure  to  Appear  at  Oral 
Argument 

No  change. 

9343.  Disposition  Without  Oral 
Argument 

If  an  oral  argument  is  not  held,  the 
matter  shall  be  considered  by  a 
Subcommittee  or,  if  applicable,  an 
Extended  Proceeding  Committee,  on  the 
basis  of  the  record,  as  defined  in  Rule 
9267,  and  supplemented  by  any  written 
materials  submitted  to  or  issued  by  the 
Subconmiittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  in  connection 
with  the  appeal,  cross-appeal,  or  call  for 
review. 

9344.  Failure  to  Participate  Below; 
Abandonment  of  Appeal 

(a)  Failure  to  Participate  Below 

When  an  appealing  Party  did  not 
participate  in  the  disciplinary 
proceeding  before  a  Hearing  Officer,  a 
Hearing  Panel  or,  if  applicable,  an 
Extended  Hearing  Panel,  but  shows 
good  cause  for  the  failure  to  participate, 
the  National  (Business  Conduct 
Committee]  Adjudicatory  Council  or  the 
Review  Subcommittee  may  dismiss  the 
appeal  and  remand  the  matter  for 
further  proceedings,  or  may  [hear 
evidence  and  consider  the  matter]  order 
that  the  appeal  proceed.  If  the  appealing 
Party  did  not  participate  in  the 
disciplinary  proceeding  before  a 
Hearing  Officer,  a  Hearing  Panel  or,  if 
applicable,  an  Extended  Hearing  Panel, 
and  fails  to  show  good  cause  for  the 
failure  to  participate,  the  matter  shall  be 
considered  by  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  and  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  on  the  basis  of  the  record  and 
other  docimients,  as  provided  in  Rules 
9346  and  9347.  For  purposes  of  this 
paragraph,  failure  to  participate  shall 
include  foilura  to  file  an  answer  or 
otherwise  respond  to  a  complaint,  or 
failure  to  appear  at  a  scheduled  hearing, 
but  shall  not  include  failure  to  request 
a  hearing  pursuant  to  Rule  9221. 

(b)  Abandonment  of  Appeal 

If  an  appealing  Parfy  fails  to  advise 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  or  the 
Review  Subcommittee  of  the  basis  for 
seeking  review  or  otherwise  fails  to 
provide  information  or  submit  a  written 
brief  in  response  to  a  request  pursuant   ' 
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to  Rules  9346  and  9347,  die  National 
[Business  Conduct  Committee  or  the 
Chair  and  the  Vice  Chair  of  the  National 
business  Conduct  Committee  (or  either 
one,  acting  alone,  in  the  event  the  other 
is  recused  or  disqualified)]  Adjudicatory 
Council  or  the  Review  Subcommittee 
may  dismiss  the  appeal  as  abandoned, 
and  the  decision  of  the  Hearing  Officer, 
the  Hearing  Panel  or,  if  applicable,  the 
Extended  Hearing  Panel,  shall  become 
the  final  disciplinary  action  of  the 
Association.  If  a  cross-appealing  Party 
fails  to  advise  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  or  the  Review  Subcommittee  of 
the  basis  for  seeking  review  or  otherwise 
fails  to  provide  information  or  submit  a 
written  brief  in  response  to  a  request 
pursuant  to  Rules  9346  and  9347,  the 
National  [Business  Conduct  Committee 
or  the  Chair  and  the  Vice  Chair  of  the 
National  Business  Conduct  Committee 
(or  either  one,  acting  alone,  in  the  event 
the  other  is  recused  or  disqualified)] 
Adjudicatory  Council  or  the  Review 
Subcommittee  may  dismiss  the  cross- 
appeal  as  abandoned.  Upon  a  showing 
of  good  cause,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  may  withdraw  any  ^iffmisanl 
entered  pursuant  to  this  Rule. 

9345.  Subcommittee  or  Extended 
Proceeding  Committee  Recommended 
Decision  to  National  [Business  Conduct 
Committee]  Adjudicatory  Council 

A  Subcommittee  or,  if  applicable,  an 
Extended  Proceeding  Committee,  shall 
present  a  recommended  decision  in 
writing  to  the  National  [Business 
Conduct  Committee  and  all  other 
Directors  not  later  than  seven  days] 
Adjudicatory  Council  before  the  meeting 
of  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  at 
which  the  disciplinary  proceeding  shall 
be  considered. 

9346.  Evidence  in  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  Proceedings 


applicable,  the  Extended  Proceeding 
Committee,  or  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  upon  a  showing  that 
extraordinary  circumstances  exist  under 
paragraph  (b).  If  an  appealing  Party 
shows  good  cause  for  failure  to 
participate  in  the  disciplinary 
proceeding  below,  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  hear 
evidence  and  consider  the  disciplinary 
proceeding  pursuant  to  Rule  9344(a). 

(b)  Leave  to  Introduce  Additional 
Evidence 

A  Party  may  apply  to  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  for  leave  to 
introduce  additional  evidence  by 
motion  filed  not  later  than  30  days  after 
service  of  such  Party's  notice  of  appeal 
or  cross-appeal  or  not  later  than  35  days 
after  service  up6n  the  Parfy  by  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  of  a  notice  of 
review.  The  motion  shall  describe  each 
item  of  proposed  new  evidence, 
demonstrate  that  there  was  good  cause 
for  failing  to  introduce  it  below, 
demonstrate  why  the  evidence  is 
material  to  the  proceeding,  and  be  filed 
and  served.  The  Party  may  attach  the 
documentary  evidence  as  an  exhibit  to 
the  motion.  By  a  motion  filed  in 
accordance  with  Rule  9146,  a  Party  may 
request  an  extension  of  the  period 
during  which  a  Party  may  file  a  motion 
for  leave  to  introduce  additional 
evidence.  A  Party  shall  demonstrate  that 
there  was  good  cause  for  failing  to  file 
the  motion  for  leave  to  introduce 
additional  evidence  during  the  period 
prescribed. 

(c)  Motion  In  Opposition;  Motion  to 
Introduce  Rebuttal  Evidence 


(a)  Scope  of  Review 

Except  as  otherwise  set  forth  in  this 
paragraph,  the  National  [Business 
Conduct  Committee's]  Adjudicatory 
Council's  review  shall  be  limited  to 
consideration  of:  (i)  the  record,  as 
defined  in  Rule  9267,  supplemented  by 
briefa  and  other  papers  submitted  to  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  and 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council;  and 
(ii)  any  oral  argument  permitted  imder 
this  Code.  A  Party  may  introduce 
additional  evidence  only  with  prior 
approval  of  the  Subcommittee  or.  if 


No  change. 

(d)  Discretion  Regarding  Review  of 
Additional  Evidence 


Upon  consideration  of  any  motion  to 
introduce  additional  evidence  and  any 
opposition  thereto,  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  permit  the 
evidence  to  be  introduced  into  the 
record  on  review,  or  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Qouncil  may  remand  the 
disciplinary  proceeding  for  further 
proceedings  consistent  with  its  ruling  or 
for  further  fact  finding. 


(e)  Requirements  for  Submitting 
Additional  Documentary  Evidence 

A  Parfy  that  is  permitted  to  introduce 
additional  documentary  evidence  before 
the  Subcommittee  or,  if  applicable,  the 
Extended  fhroceeding  Committee,  or  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  pursuant  to 
paragraph  (d)  shall  make  copies  of  the 
evidence  available  to  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
[Business  Conduct  ConmiitteeJ 
Adjudicatory  Council,  and  to  all  Parties 
at  such  time  as  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  or  Counsel  to  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  specify. 

(f)  Subcommittee  or  Extended 
Proceeding  Committee  Order  Reqiiiring 
Additional  Evidence 

On  its  own  motion,  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  or  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  order  that  the 
record  be  supplemented  with  such 
additional  evidence  as  it  may  deem 
relevant.  Among  other  things,  the 
Subcommittee,  or  if  applicable,  the 
Extended  Proceeding  Committee,  or  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  may  order  a 
Respondent  who  asserts  his  or  her 
inabilify  to  pay  a  monetary  sanction  to 
file  a  sworn  financial  statement  and  to 
keep  such  statement  current  as  ordered 
by  the  Subcommittee  or,  if  applicable, 
the  Extended  Proceeding  Committee,  or 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council. 

9347.  Filing  of  Papers  in  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  Proceedings 

(a)  Briefa;  Reply  Briefa;  Requirements 
Parties  may  file  briefa  in  connection 
with  proceedings  governed  by  the  Rule 
9300  Series.  Briefa  shall  be  confined  to 
the  particular  matters  at  issue.  An 
exception  to  findings,  conclusions,  or 
sanctions  shall  be  supported  by  citation 
to  the  relevant  portions  of  the  record, 
including  references  to  specific  pages 
relied  upon,  and  by  concise  aigimient. 
including  citation  of  such  statutes, 
decisions,  and  other  authorities  as  may 
be  relevant  If  an  exception  relates  to  the 
admission  or  exclusion  of  evidence,  the 
substance  of  the  evidence  admitted  or 
excluded  shall  be  set  forth  in  the  brief, 
an  appendix  thereto,  or  by  citation  to 
the  record.  Parties  may  file  reply  briefa. 
If  a  Party  files  a  reply  brief,  such  brief 
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shall  be  limited  to  matters  in  reply.  All 
briefs  shall  conform  to  the  requirements 
of  the  Rule  9130  Series,  and,  except 
with  advance  leave  of  the  Subcommittee 
or,  if  applicable,  the  Extended 
Proceeding  Committee,  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcommittee,  or  Counsel  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  exclusive  of 
pages  coBtaining  tables  of  contents  or 
tables  of  authorities,  a  brief  other  than 
a  reply  brief  shall  not  exceed  25  double- 
spaced  pages,  and  a  reply  brief  shall  not 
exceed  12  double-spaced  pages. 

(b)  Timely  Filing  of  Briefs 

Briefs  shall  be  due  upon  dates 
established  by  the  Subcommittee  or,  if 
applicable,  the  Extended  Proceeding 
Committee,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  the  Review  Subcommittee,  or 
Counsel  to  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  in  a  scheduling  order.  Unless 
the  Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  the  Review 
Subcommittee,  or  Counsel  to  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  specifies 
otherwise,  opening  briefs  shall  be 
submitted  not  less  than  21  days  from  the 
date  of  the  scheduling  order,  and 
answering  briefs  shall  be  submitted  21 
days  thereafter.  When  reply  briefe  are 
submitted,  such  briefs  shall  be  filed  not 
later  than  ten  days  after  service  of  the 
answering  brief.  Counsel  to  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  may  not  shorten  a 
period  previously  established  for  the  * 
filing  of  briefs  except  with  the  consent 
of  the  Parties. 

9348.  Powers  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  on  Review 

In  any  appeal  or  review  proceeding 
pursuant  to  the  Rule  9300  Series,  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council  may  affirm, 
dismiss,  modify,  or  reverse  with  respect 
to  each  finding,  or  remand  the 
disciplinary  proceeding  with 
instructions.  The  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  may  affirm,  modify,  reverse, 
increase,  or  reduce  any  sanction,  or 
impose  any  other  fitting  sanction. 


9349.  National  [Business  Conduct 
Committee]  Adjudicatory  Council 
Formal  Consideration;  Decision 

(a)  Decision  of  National  [Business 
Conduct  Committee]  Adjudicatory 
Council,  Including  Remand 

In  an  appeal  or  review  of  a 
disciplinary  proceeding  governed  by  the 
Rule  9300  Series  that  is  not  withdrawn 
or  dismissed  prior  to  a  decision  on  the 
merits,  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council,  after 
considering  all  matters  presented  in  the 
appeal  or  review,  and  the  written 
recommended  decision  of  the 
Subcommittee  or,  if  applicable,  the 
Extended  Proceeding  Committee,  may 
affirm,  dismiss,  modify  or  reverse  the 
decision  of  the  Hearing  Panel  or,  if 
applicable.  Extended  Hearing  Panel, 
with  respect  to  each  Respondent  who 
has  appealed  or  cross-apf>ealed  or  is 
subject  to  a  call  for  review.  The  National 
(Business  Conduct  Committee) 
Adjudicatory  Council  may  affirm, 
modify,  reverse,  increase,  or  reduce  any 
sanction,  or  impose  any  other  fitting 
sanction.  Alternatively,  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  may  remand  the 
disciplinary  proceeding  with 
instructions.  The  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  prepare  a  proposed 
written  decision  pursuant  to  paragraph 
(b). 

(b)  Contents  of  Decision 
No  change. 

(c)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
provide  its  proposed  written  decision  to 
the  NASD  [Regulation  Board,  and,  if  the 
disciplinary  proceeding  is  not  called  for 
review  by  the  NASD  Regulation  Board, 
to  the  NASD  Board.  The  NASD 
Regulation]  Board.  The  NASD  Board 
may  call  the  disciplinary  proceeding  for 
review  pursuant  to  Rule  9351.  If  the 
NASD  Board  does  not  call  the 
disciplinary  proceeding  for  review,  the 
proposed  written  decision  of  the  [NASD 
RegulAion  Board]  National 
Adjudicatory  Council  shall  become 
final,  and  the  (NASD  Regulation  Board] 
National  Adjudicatory  Council  shall 
serve  its  written  decision  on  the  Parties 
and  provide  a  copy  to  each  member  of 
the  Association  with  which  a 
Respondent  is  associated.  The  decision 
shall  constitute  the  final  disciplinary 
action  of  the  Association  fSr  purposes  of 
SEC  Rule  19d-l(c)(l).  unless  Uie  (NASD 
Regulation  Board]  National 


Adjudicatory  Council  remands  the 
proceeding. 

(The  NASD  Board  may  call  the 
disciplinary  proceeding  for  review 
pursuant  to  Rule  9352.  If  neither  the 
NASD  Regulation  Board  nor  the  NASD 
Board  calls  the  disciplinary  proceeding 
for  review,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  shall  become  final, 
and  the  National  Business  Conduct 
Committee  shall  serve  its  written 
decision  on  the  Parties  and  provide  a 
copy  to  each  member  of  the  Association 
with  which  a  Respondent  is  associated. 
The  decision  shall  constitute  the  final 
disciplinary  action  of  the  Association 
for  purposes  of  SEC  Rule  19d-l(c)(l), 
unless  the  National  Business  Conduct 
Committee  remands  the  proceeding.] 

9350.  Discretionary  Review  by  NASD 
Board[s] 

9351.  [Discretionary  Review  by  NASD 
Regulation  Board] 

(a)  Call  for  Review  by  Director 

A  Director  may  call  a  disciplinary 
proceeding  for  review  by  the  NASD 
Regulation  Board,  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  writtm 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9349,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
disciplinary  proceeding  should  be 
called  for  review.  A  Director  shall  call 
a  disciplinary  proceeding  for  review  by 
notifying  the  General  Counsel.  By  a 
unanimous  vote  of  the  NASD  Regulation 
Board,  the  NASD  Regulation  Boud  may 
shorten  the  period  to  less  than  seven 
days.  By  an  affirmative  vote  of  the 
majority  of  the  NASD  ReguJation  Board 
then  in  office,  the  NASD  Regulation 
Board  may,  during  the  seven  day  period, 
vote  to  extend  the  period  to  more  than 
seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Director  calls  a  disciplinary 
proceeding  for  review  within  the  period 
prescribed  in  paragraph  (b),  the  NASD 
Regulation  Board  shall  review  the 
disciplinary  proceeding  not  later  than 
the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD  Regulation 
Board  may  order  the  Parties  (excluding 
any  Respondent  who  did  not  appeal  or 
cross-appeal,  or  as  to  whom  the  issues 
appealed  or  called  for  review  do  not 
apply),  to  file  briefs  in  connection  with 
the  NASD  Regulation  Board  review 
proceedings  pursuant  to  this  Rule. 
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(d)  Decision  of  NASD  Regulation  Board, 
Including  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
The  NASD  Regulation  Board  may 
affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
NASD  Regulation  Board  may  remand 
the  disciplinary  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  934g(b)(l) 
through  (6). 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

T)te  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  disciplinary  proceeding  for 
review  purauant  to  Rule  9352. 

9352.)  Discretionary  Review  by  NASD 
Board 

(a)  Call  for  Review  by  Governor 
No  change. 

(b)  [Seven]  15  Day  Period;  Waiver 

(1)  A  (Disciplinary  Proceeding  Called 
for  Review  by  NASD  Regulation  Board 

If  the  NASD  Regulation  Board 
reviewed  the  disciplinary  proceeding 
under  Rule  9351,  a]  Governor  shall 
make  his  or  her  call  for  review  not  later 
than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  [seven]  15  days 
after  the  date  on  which  the  NASD  Board 
receives  the  proposed  written  decision 
of  the  (NASD  Regulation  Board.] 
National  Adjudicatory  Council. 

((2)  Disciplinary  Proceeding  Not  Called 
for  Review  by  NASD  Regulation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  disciplinary 
proceeding  for  review  under  Rule  9351, 
a  Governor  shall  make  his  or  her  call  for 
review  not  later  than  the  next  meeting 
of  the  NASD  Board  that  is  at  least  seven 
days  after  the  date  on  which  the  NASD 
Board  receives  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee. 


(SWr^;  Waiver 

By  a  unanimous  vote  for  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  (or  {2)J  to 
less  than  (seven)  15  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Board  then  in  office,  the  NASD 
Board  may,  during  the  (seven)  15  day 
period  in  subparagraph  (1)  or  (2),  vote 


to  extend  the  period  in  subparagraph  (1) 
[or  (2)1  to  more  than  [seven]  15  days. 

(c)  Review  at  Next  Meeting 
No  change. 

(d)  Decision  of  NASD  Board.  Including 
Remand. 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  [:  (1)]  the 
proposed  written  decision  of  the  (NASD 
Regulation  Board;  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  a 
disciplinary  proceeding  for  review 
under  Rule  9351,  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee]  National 
Adjudicatory  Council.  The  NASD  Board 
may  affirm,  modify,  reverse,  increase,  or 
reduce  any  sanction,  or  impose  any 
other  fitting  sanction.  Alternatively,  the 
NASD  Board  may  remand  the 
disciplinary  proceeding  with 
instiMctions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9349  (b)(1)  through  (6). 

9400.  LIMITATION  PRCX3EDURES 
UNDER  RULES  3130  AND  3131 

9410.  Procedures  for  Regulating 
Activities  of  a  Member  Experiencing 
Financial  or  Operational  Difficulties 

9413.  Department  of  Member  Regulation 
Consideration 

(a)  Request  for  Hearing 

No  change. 

(b)Stay 

A  request  for  hearing  shall  stay  the 
notice  of  limitations  served  under  Rule 
9412  unless  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  orders  otherwise. 

(j)  Failure  to  Request  Hearing 


If  a  member  does  not  request  a 
hearing  under  paragraph  (a),  the 
limitations  specified  in  the  notice  shall 
become  effective  on  the  date  specified 
in  the  notice.  Unless  the  National 
(Business  Conduct  Committee] 
Adjudicatory  Council  calls  the  notice  for 
review  under  Rule  9414(a)(2),  the 
limitations  specified  in  the  notice  shall 
remain  in  effect  until  the  Department  of 
Member  Regulation  reduces  or  removes 
the  limitations  pursuant  to  Rule 
(9418(b))  9417(b). 


9414.  National  (Business  Conduct 
Committee)  Adjudicatory  Council 
Review 

(a)  Initiation  of  a  Review 

(1)  Application  by  Member 

A  member  aggrieved  by  a  decision 
issued  under  Rule  9413  may  file  a 
written  application  for  review  by  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council.  The  application 
shall  state  the  specific  grounds  for  the 
review  and  whether  oral  argument  is 
requested.  The  application  shaD  be  filed 
pursuant  to  Rules  9135.  9136,  and  9137 
within  seven  days  after  service  of  the 
decision.  The  member  may  withdraw  its 
application  for  review  at  any  time  by 
filing  a  written  notice  with  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  purauant  to  Rules 
9135.  9136,  and  9137. 

(2)  Motion  of  National  (Business 
Conduct  Committee]  Adjudicatory 
Council 

A  decision  issued  under  Rule  9413 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  [Business 
Conduct  Committee)  Adjudicatory 
Council  or  the  Review  Subcommittee 
(described  in  Rule  9312(a)(1))  wiUiin  30 
days  after  service  of  the  decision.  If  a 
member  that  receives  a  notice  under 
Rule  9412  does  not  request  a  hearing 
under  rule  9413.  the  notice  shall  be 
subject  to  a  call  for  review  by  any 
member  of  the  NIational  (Business 
Conduct  Committee]  Adjudicatory 
Council  or  the  Review  Subcommittee 
within  30  days  after  Uie  eflisctive  date  of 
the  notice.  If  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  or  the  Review  Subcommittee 
calls  a  decision  or  notice  for  review,  a 
written  notice  of  review  shall  be  served 
prompUy  on  the  member  pursuant  to 
Rules  9132  and  9134.  The  notice  of 
review  shall  state  the  specific  groimds 
for  the  review  and  whether  an  oral 
argument  is  ordered.  If  a  decision  is 
called  for  review  by  a  member  of  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  or  the  Review 
Subcommittee,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  review  the  decision. 

(3)  Stay 

Unless  otherwise  ordered  by  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council,  the  initiation  of  a 
review  under  this  paragraph  shall  stay 
the  decision  of  the  Department  of 
Member  Regulation  or  an  uncontested 
notice  until  a  decision  constituting  final 
action  of  the  Association  is  issued. 
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(4)  Transmission  of  the  Record 

If  a  review  is  initiated  under  this 
paragraph,  the  Department  of  Member 
Regulation  shall  assemble  and  prepare 
an  index  of  the  record,  transmit  the 
record  and  index  to  the  National 
[Business  Conduct  Committee) 
Adjudicatory  Council,  certify  to  the 
National  (Business  Conduct  Committee] 
Adjudicatory  Council  that  the  record  is 
complete,  and  serve  a  copy  of  the  record 
and  index  on  the  member. 

(5)  Ex  Parte  Communications 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9410 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  written  application  for  review  or  that 
the  National  (Business  Conduct 
Committee]  Adjudicatory  Council 
intends  to  review  a  decision  on  its  own 
motion  under  this  Rule. 

(b)  Subcommittee  Consideration 

(1)  Appointment  of  Subcommittee 

The  National  (Business  Conduct 
Committee]  Adjudicatory  Council  or  the 
Review  Subcommittee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
Nadonal  [Business  Conduct  Committee] 
Adjudicatory  Council,  and  the 
remaining  member  or  members  shall  be 
current  or  former  [Directors  of  the 
NASD  Regidation  Board  or  former 
Governors  of  the  NASD  Board.]  member 
of  the  National  Adjudicatory  Council  or 
a  former  Director  or  Governor. 


(5)  Recommendation 

The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  [Business  Conduct  Committee 
and  all  other  Directors]  Adjudicatory 
Council  not  later  than  seven  days  before 
the  meeting  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  at  which  the  proceeding  shall 
be  considered. 

(c)  Decision 

(1)  Decision  of  National  [Business 
Conduct  Committee]  Adjudicatory 
CouikU.  Including  Remand 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subcommittee,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  may  affirm,  modify,  or  reverse 
the  Department  of  Member  Regulation's 
decision  or  remand  the  proceeding  with 
instructions.  The  National  [Business 


Conduct  Committee]  Adjudicatory 
Council  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  of  Decision 

The  decision  shall  include: 


(E)  if  any  limitations  are  imposed:  (i) 
a  description  of  the  limitations  and  a 
statement  describing  a  fitting  sanction 
that  will  be  imposed  under  Rule  [9417] 
9416  if  the  member  fails  to  comply  with 
any  of  the  limitations:  and  (ii)  the 
conditions  for  terminating  the 
limitations. 

(3)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  National  [Business  Conduct 
Committee]  Adjudicatory  Council  shall 
provide  its  proposed  written  decision  to 
the  NASD  (Regulation  Board,  and,  if  the 
proceeding  is  not  called  for  review  by 
the  NASD  Regulation  Board,  to  the 
NASD  Board.  The  NASD  Regulation] 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuant  to  Rule 
9415.  [The]  If  the  NASD  Board  [may] 
does  not  call  the  proceeding  for  review 
[pursuant  to  Rule  9416.  If  neither  the 
NASD  Regulation  Board  nor  the  NASD 
Board  calls  the  proceeding  for  review], 
the  proposed  written  decision  of  the 
National  [Business  Conduct  Committee) 
Adjudicatory  Council  shall  become 
final,  and  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  serve  its  written  decision 
on  the  member  and  the  Department  of 
Member  Regulation  pursuant  to  Rules 
9132  and  9134.  The  decision  shall  be 
effective  upon  service.  [The  decision 
shall  constitute  the  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  proceeding.) 

(9415.  Discretionary  Review  by  the 
NASD  Regulation  Board 

(a)  Call  for  Review  by  Director 

A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Regulation  Board 
if  the  call  for  review  is  made  within  the 
period  prescribed  In  paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9414,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 
A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  NASD  Regulation.  By  a  unanimoQs 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 


the  period  to  less  than  seven  days.  By 
an  affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may,  during 
the  seven  day  period,  vote  to  extend  the 
period  to  more  than  seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Regulation 
Board  shall  review  the  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD  Regulation 
Board  may  order  the  filing  of  briefs  in 
connection  with  its  review  proceedings 
pursuant  to  this  Rule. 

(d)  Decision  of  NASD  Regulation  Boaid, 
Including  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9414(cH2). 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9416.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  on  the 
member  and  the  Department  of  Member 
Regulation  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  be  effective 
upon  service.)  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  [NASD 
Regulation  Board]  National 
Adjudicatory  Council  remands  the 
proceeding. 

(9416)9415.  Discretionary  Review  by  the 
NASD  Board 

(a)  Call  for  Review  by  Governor 
No  change. 

(b)  (Seven)  15  Day  Period;  Waiver 

[(1)  Proceeding  Called  for  Review  by 
NASD  Regulation  Board 

If  the  NASD  Regulation  Board 
reviewed  the  proceeding  under  Rule 
9415,  a)  A  Governor  shall  make  his  or  * 
her  call  for  review  not  later  than  the 
next  meeting  of  the  NASD  Board  that  is 
at  least  [seven]  15  days  after  the  date  on 
which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
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National  Adjudicatory  Council.  [NASD 
Regulation  Board. 

(2)  Proceeding  Not  Called  for  Review  by 
NASD  Regulation  Board 

If  no  E>irector  of  the  NASD  Regidation 
Board  called  the  proceeding  for  review 
under  Rule  9415,  a  Governor  shall  make 
his  or  her  call  for  review  not  later  tlum 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 

(3)  Waiver 

)  By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  [in  subparagraph  (1)  or  (2)]  to 
less  than  (seven)  15  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Board  then  in  office,  the  NASD 
Board  may,  during  the  (seven)  15  day 
period  (in  subparagraph  (1)  or  (2)),  vote 
to  extend  the  period  (in  subparagraph 
(1)  or  (2))  to  more  than  (seven)  15  days. 

(c)  Review  at  Next  Meeting 
No  change. 

(d)  Decision  of  NASD  Board,  Including 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  (:  (1))  the 
proposed  written  decision  of  the  [NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  the 
proceeding  for  review  under  Rule  9415, 
the  proposed  vrntten  decision  of  the 
National  Business  Conduct  Conmiittee) 
National  Adjudicatory  Council. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9414(c)(2). 

(e)  Issuance  of  Decision 

No  change. 

[9417]  9416.  Enforcement  of  Sanctions 


(c)  No  Stay  of  Sanctions 

Unless  otherwise  ordered  by  the* 
National  [Business  Conduct  Committee) 
Adjudicatory  Council,  a  request  for  a 
hearing  pursuant  to  this  Rule  shall  not 
stay  the  effectiveness  of  the  order  issued 
under  paragraph  (a). 

(d)  Decision  . 
No  change. 


[9418]  9417.  Additional  Limitation*; 
Reduction  or  Removal  of  Limitations 
(a)  Additional  Limitations 

If  a  member  continues  to  experience 
financial  or  operational  difficidty 
specified  in  Rule  3130  or  3131, 
notwithstanding  an  effective  notice  or 
decision  under  the  Rule  9410  Series,  the 
Department  of  Member  Regulation  may 
impose  additional  limitations  by  issuing 
a  notice  imder  Rule  9412.  The  notice 
shall  state  that  the  member  may  apply 
for  relief  from  the  additional  limitations 
by  filing  a  written  application  for  a 
hearing  under  Rule  9413  and  that  the 
procedures  in  Rules  9413  through 
(9417)  9416  shall  be  applicable.  An 
application  for  a  hearing  also  shall 
include  a  detailed  statement  of  the 
member's  objections  to  the  additional 
limitations.  . 

(b)  Reduction  or  Removal  of  Limitations 
No  change. 

[9419]  9418.  Application  to  Commission 
for  Review  [;  Other  Action  Not 
Foreclosed 

(a))  The  right  to  have  any  action  taken 
by  the  Association  pursuant  to  this  Rule 
Series  reviewed  by  the  Commission  is 
governed  by  Section  19  of  the  Act  The 
filing  of  an  application  for  review  shall 
not  stay  the  effectiveness  of  the  action 
taken  by  the  Association,  unless  the 
Commission  otherwise  orders. 

9419.  Other  Action  Not  Foreclosed 

{(b))  Action  by  the  Association  uadpf^ 
the  Rule  9410  Series  shall  not  fopeClose 
action  by  the  Association  under  any 
other  Rule. 

(9420.  Approval  of  Change  in  Business 
Operations  That  Will  Result  in  a  Change 
in  Exemptive  Status  under  SEC  Rule 
15c3-3 

Deleted). 

9500.  SUSPENSION,  CANCELLATION, 
BAR.  DENL\L  OF  ACCESS.  AND 
EUGmiLITY  PROCEDURES 

9510.  Procedures  for  Summary  and 
Non-Summary  Suspension, 
Cancellation,  Bar,  Limitation,  or 
Prohibition 

9511.  Purpose  and  Computation  of  Time 
(a)  Purpose 

(1)  No  change. 

(2)  The  Association  also  may  take  the 
following  actions,  after  notice  and 
opportunity  for  hearing: 

(A)  cancel  the  membership  of  a 
member  that  becomes  ineligible  for 
continuance  in  membership,  or  that 
continues  to  be  associated  with  an 
ineligible  person,  or  suspend  or  bar  a 


person  from  continuing  to  be  associated 
with  a  member  because  such  person  is 
or  becomes  ineligible  for  association 
under  Article  (II)  iZT.  Section  3  of  the 
NASD  By-Uws; 

(B)  suspend  or  cancel  the  membership 
of  a  member  or  the  registration  of  a 
person  for  failure  to  pay  fees.  dues, 
assessments,  or  other  charges;  failure  to 
submit  a  required  report  or  iiiformation 
related  to  such  payment;  or  failure  to 
comply  with  an  arbitration  award  or  a 
setUement  agreement  related  to  an 
arbitration  or  mediation  under  Article 
(V)  VI.  Section  (2)  3  of  the  NASD  By- 
Laws; 

(C)  cancel  the  membership  of  a 
member  for  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association  under 
Article  (VI]  VH,  Section  2  of  the  NASD 
By-Laws;  and 

(D)  limit  or  prohibit  any  member, 
associated  person,  or  other  person  with 
respect  to  access  to  services  offered  by 
the  Association  or  a  member  thereof  if 
the  Association  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  or  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  Association.    * 
•        •        *        •        • 

9513.  Initiation  of  Proceeding  for  Non- 
Summary  Suspension,  Cancellation, 
Bar,  Limitation,  or  Prohibition 

(a)  Notice 

Association  staff  shall  initiate  a 
proceeding  authorized  under  Section  3 
of  Article  [11,]  ///,  Section  [2]  3  of  Article 
[VI]  VZ7of  die  NASD  By-Uws,  or  Rule 
9511(a)(2)(D),  by  issuing  a  written 
notice  to  the  member,  associated  person, 
or  other  person.  The  notice  shall  specify 
the  grounds  for  and  effective  date  of  the 
cancellation,  suspension,  bar, 
limitation,  or  prohibition  and  shall  state 
that  the  member,  associated  person,  or 
other  person  may  file  a  written  request 
for  a  hearing  under  Rule  9514.  The 
notice  shall  be  served  by  facsimile  or 
overnight  commercial  courier. 

(b)  Effective  Date 

For  any  cancellation,  suspension,  or 
bar  under  Section  3  of  Article  (II)  Zffof 
the  NASD  By-Laws,  the  effective  date 
shall  be  at  least  seven  days  after  service 
of  the  notice  on  the  member  or 
associated  person.  For  any  cancellation 
or  suspension  under  Section  (2)  3  of 
Article  ( V]  VI  or  Section  2  of  Article  (VI) 
VHof  the  NASD  By-Laws,  the  effective 
date  shall  be  at  least  15  days  after 
service  of  the  notice  on  the  member  or 
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associated  person.  For  any  limitation  or 
prohibition  on  access  to  services  offered 
by  the  Association  or  a  member  thereof 
pursuant  to  Rule  9511(a)(2)(D),  the 
effective  date  shall  be  upon  receipt  of 
the  notice  with  respect  to  services  to 
which  the  member,  associated  person, 
or  other  person  does  not  have  access 
and  shall  be  at  least  seven  days  after 
service  of  the  notice  with  respect  to 
services  to  which  the  member, 
associated  person,  or  other  person 
already  has  access. 

9514.  Hearing  and  Oecision 

(a)  Request 
No  change. 

(b)  Designation  of  Party  for  the 
Association  and  Appointment  of 
Hearing  Panel 

If  a  member,  associated  person,  or 
other  person  subject  to  a  notice  under 
Rule  9512  or  9513  files  a  written  request 
for  a  hearing,  an  appropriate  department 
or  office  of  the  Association  shall  be 
designated  as  a  Party  in  the  proceeding, 
and  a  Hearing  Panel  shall  be  appointed. 

(1)  If  the  President  of  NASD 
Regulation  or  NASD  Regulation  staff 
issued  the  notice  initiating  the 
proceeding  under  Rule  9512(a)  or 
9513(a),  the  President  of  NASD 
Regulation  shall  designate  an 
appropriate  NASD  Regulation 
department  or  office  as  a  Party,  and  the 
NASD  Regulation  Board  shall  appoint  a 
Hearing  Panel.  The  Hearing  Panel  shall 
be  composed  of  two  or  more  members. 
One  member  shall  be  a  Director  of 
NASD  Regulation,  and  the  remaining 
member  or  members  shall  be  [a]  current 
or  former  (Director]  Directors  of  NASD 
Regulation  or  [a  former  Governor  of  the 
NASD!  Governors.  The  President  of 
NASD  Regulation  may  not  serve  on  the 
Hearing  Panel. 

(2)  lithe  President  of  Nasdaq  or 
Nasdaq  staff  issued  the  notice  under 
Rule  9512(a)  or  9513(a).  the  President  of 
Nasdaq  shall  designate  an  appropriate 
Nasdaq  department  or  office  as  a  Party, 
and  the  Nasdaq  Board  shall  appoint  a 
Hearing  Panel.  The  Hearing  Panel  shall 
be  composed  of  two  or  more  members. 
One  member  shall  be  a  [Director] 
Director  of  Nasdaq,  and  the  remaining 
member  or  members  shall  be  [a]  current 
or  former  (Director]  Directors  of  Nasdaq 
or  [a  former  governor  of  the  NASD] 
Governors.  The  President  of  Nasdaq  may 
not  serve  on  the  Hearing  Panel. 

9515.  Discretionary  Review  by  the 
NASD  Board 

(a)  Call  for  Review  by  Governor 

No  change. 


(b)  [Seven]  15  Day  Period;  Waiver 

A  Governor  shall  make  his  or  her  call 
for  review  not  later  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  [seven]  15  days  after  the  date  on 
which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
Hearing  Panel.  By  a  unanimous  vote  of 
the  NASD  Board,  the  NASD  Board  may 
shorten  this  period.  By  an  affirmative 
vote  of  the  majority  of  the  NASD  Board 
then  in  office,  the  NASD  Board  may, 
during  the  period,  vote  to  extend  the 
period. 

9522.  Initiation  of  Eligibility 
Proceedings 

(a)  Notice  of  Disqualification  or 
Ineligibility 

(1)  Issuance 
No  change. 

(2)  Notice  to  Member 

A  notice  issued  to  a  member  that  is 
subject  to  a  statutory  disqualification  or 
is  otherwise  ineligible  for  membership 
shall  state  that  the  member  may  apply 
for  relief  by  filing  a  written  application 
for  relief  with  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  within  ten  days  after  service  of 
the  notice. 

(3)  Notice  to  Associated  Person 

A  notice  issued  to  an  associated 
person  who  is  subject  to  a  statutory 
disqualification  or  is  otherwise 
ineligible  for  association  shall  state  that 
a  member  may  apply  for  relief  on  behalf 
of  itself  and  such  person  by  filing  a 
written  application  for  relief  with  the 
National  [Business  Conduct  Committee] 
Adjudicatory  Council  within  ten  days 
after  service  of  the  notice. 

(4)  Service 
No  change. 

(b)  Application  by  Member 

A  member  shall  file  a  written 
application  for  relief  from  the  eligibility 
requirements  of  the  Association  with 
the  National  (Business  Conduct 
Committee]  Adjudicatory  Council  if  the 
member 

(1)  determines  that  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  membership; 

(2)  determines  that  a  person 
associated  with  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  association  with 
the  member,  or 

(3)  wishes  to  sponsor  the  association 
of  a  person  who  is  subject  to  a  statutory 
disqualification  or  otherwise  is 


ineligible  for  association  with  a 
member. 

(c)  Form  of  Application  for  Relief 
No  change. 

(d)  Withdrawal  of  Application 

A  member  may  withdraw  its 
application  for  relief  at  any  time  by 
filing  a  written  notice  with  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  pursuant  to  Rules 
9135,  9136,  and  9137. 

(e)  Ex  Parte  Communications 

The  prohibitions  against  ex  parte 
communications  set  forth  in  Rule  9143 
shall  become  effective  under  the  Rule 
9520  Series  when  Association  staff  has 
initiated  the  eligibility  proceeding  and 
Association  staff  has  knowledge  that  a 
member  intends  to  file  a  written 
application  for  relief  with  the  National 
(Business  Conduct  Committee) 
Adjudicatory  Council. 

9523.  National  (Business  Conduct 
Committee]  Adjudicatory  Council 
Consideration 

(a)  Hearing  Panel  Consideration 

(1)  Appointment  of  Hearing  Panel 

If  a  member  files  an  application  for 
relief,  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  or  the 
Review  Subcommittee  shall  appoint  a 
Hearing  Panel  composed  of  two  or  more 
members,  who  shall  be  current  or 
former  (Directors]  members  of  the 
[NASD  Regulation  Board]  National 
Adjudicatory  Council  or  former 
Directors  or  Governors  [of  the  NASD 
Board].  The  Hearing  Panel  shall  conduct 
a  hearing  and  recommend  a  decision  on 
the  request  for  relief. 

(2)  Notice  of  Hearing 
No  change. 

(3)  Transmission  of  Documents 


(ii)  Not  leas  than  ten  days  before  the 
hearing,  the  Department  of  Member 
Regulation,  [who]  which  shall  act  as  a 
Party  in  the  eligibility  proceeding,  and 
the  member  and  its  current  or 
prospective  associated  person  shall 
exchange  proposed  exhibit  and  witness 
lists.  The  exhibit  and  witness  lists  shall 
be  served  by  focsimile  or  commercial 
courier. 


(9)  Recommendation 

On  the  basis  of  the  record,  the  Hearing 
Panel  shall  present  a  reconmiended 
decision  in  writing  on  the  request  for 
relief  to  the  Statutory  Disqualification 
Committee.  After  considering  the  record 
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and  recommendation  of  the  Hearing 
Panel,  the  Statutory  Disqualification 
Committee  shall  present  its 
recommended  decision  in  writing  to  the 
National  (Business  Conduct  Conunittee 
and  all  other  Directors]  Adjudicatory 
Council  not  later  than  seven  days  before 
the  meeting  of  the  National  (Business 
Conduct  Committee]  Adjudicatory 
Council  at  which  the  eligibility 
proceeding  shall  be  considered. 

(b)  Decision 

(1)  Decision  of  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council 

After  considering  all  metiers 
presented  in  the  request  for  relief,  the 
Statutory  Disqualification  Committee's 
recommended  decision,  the  pubfic 
interest,  and  the  protection  of  investors, 
the  National  [Business  Conduct 
Committee]  Adjudicatory  Council  may 
grant  or  deny  the  request  for  relief,  and, 
if  relief  is  granted,  impose  conditions  on 
the  member  and  its  current  or 
prospective  associated  person. 
Alternatively,  the  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  may  remand  the  eligibility 
proceeding.  The  National  [Business 
Conduct  Committee]  Adjudicatory 
Council  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  of  Decision 
No  change. 

(3)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  National  Adjudicatory  Council 
[Business  Conduct  Committee  shall 
provide  its  proposed  written  decision  to 
the  NASD  Regulation  Board,  and,  if  the 
eligibility  proceeding  is  not  called  for 
review  by  the  NASD  Regulation  Board 
tile  NASD  Board.  The  NASD  Regulation 
Board  may  call  the  eligibility 
proceeding  for  review  pursuant  to  Rule 
9524.  The  NASD  Board  may  call  the 
eligibility  proceeding  for  review 
pursuant  to  Rule  9525.  If  neiUier  die 
NASD  Regulation  Board  nor  the  NASD 
Board  calls  die  eligibiUty  proceeding  for 
review,  the  proposed  written  decision  of 
the  National  Business  Conduct 
Committee  shall  become  final,  and  the 
National  Business  Conduct  Committee 
shall  serve  its  written  decision  on  the 
member,  the  current  or  prospective 
associated  person,  and  Department  of 
Member  Regulation  pursuant  to  Rules 
9132  and  9134.  The  decision  shall  be 
effective  upon  service.  The  decision 
shall  constitute  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  eligibility  proceeding. 


9524.  Discretionary  Review  by  the 
NASD  Regulation  Board 

(a)  Call  for  Review  by  Director 

A  Director  may  call  an  eligibility 
proceeding  for  review  by  the  NASD 
Regulation  Board  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9523,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the  eligibility 
proceeding  should  be  called  for  review. 
A  Dkector  shall  call  an  eligibility 
proceeding  for  review  by  notifying  the 
General  Counsel  of  NASD  Regulation. 
By  a  unanimous  vote  of  the  NASD 
Regulation  Board,  die  NASD  Regiilation 
Board  may  shorten  the  period  to  less 
than  seven  days.  By  an  affirmative  vote 
of  tiie  majority  of  die  NASD  Regulation 
Board  then  in  office,  the  NASD 
Regulation  Board  may,  during  the  seven 
day  period,  vote  to  extend  the  period  to 
more  than  seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Director  calls  the  eligibility 
proceeding  for  review  within  the  period 
prescribed  by  paragraph  (b).  die  NASD 
Regulation  Board  shall  review  the 
eligibility  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Regulation 
Board.  The  NASD  Regulation  Board  may 
order  the  filing  of  briefs  in  connection 
with  its  review  proceedings  pursuant  to 
this  Rule. 

(d)  Decision  of  NASD  Regulation  Board, 
Including  Remand 

After  review,  die  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  die  NASD  Regulation 
Board  may  remand  the  eligibility 
proceeding  with  instructions.  The 
NASD  Regulation  Board  shall  prepare  a 
proposed  written  decision  tiiat  includes 
all  of  the  elements  described  in  Rule 
9523(b)(2). 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 


The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
die  NASD  Board.  The  NASD  Board  may 
call  the  eligibility  proceeding  for  review 
pursuant  to  Rule  [9525]  9524.  If  the 
NASD  Board  does  not  call  the  eligibility 
proceeding  for  review,  the  proposed 
written  decision  of  the  (NASD 
Regulation  Board)  National 
Adjudicatory  Council  shall  become 
final,  and  die  [NASD  Regulation  Board) 


National  Adjudicatory  Council  shall 
serve  its  written  decision  on  the 
member,  the  current  or  prospective 
associated  person,  and  Department  of 
Member  Regulation  pursuant  to  Rules 
9132  and  9134.  The  decision  shall  be 
effective  upon  service.  The  decision 
shall  constitute  [the]  final  action  of  die 
Association,  unless  the  [NASD 
Regulation  Board]  National 
Adjudicatory  Council  remands  the 
eligibility  proceeding. 

[9525]  9524.  Discretionary  Review  by 
die  NASD  Board 

(a)  Call  for  Review  by  Governor 
No  change. 

(b)  [Seven  Day  Period;  Waiver)  15  Day 
Period;  Waiver  « 

[(1)  EligibUity  Proceeding  Called  for 
Review  by  NASD  Regulation  Board 

If  die  NASD  Regulation  Board 
reviewed  the  eligibility  proceeding 
under  Rule  9524.  as  a]  A  Governor  shall 
make  his  or  her  call  for  review  not  later 
than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  [seven]  15  days 
after  die  date  on  which  the  NASD  Board 
receives  the  proposed  written  decision 
of  the  National  Adjudicatory  Council 
(NASD  Regulation  Board. 

(2)  EligibUity  Proceeding  Not  Called  for 
Review  by  NASD  Regidation  Board 

If  no  Director  of  die  NASD  Regulation 
Board  called  the  eligibility  proceeding 
for  review  under  Rule  9524,  a  Governor 
shall  make  his  or  her  call  for  review  not 
later  than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  seven  days  after  the 
date  on  which  die  NASD  Board  receives 
the  proposed  written  decision  of  the 
National  Business  Conduct  Committee. 

(3)  Waiver 

]  By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  [in  subparagraph  (1)  or  (2)]  to 
less  than  [seven]  15  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Board  then  in  office,  the  NASD 
Board  may,  during  the  (seven)  15  day 
period  [in  subparagraph  (1)  or  (2)],  vote 
to  extend  the  period  [in  subparagraph 
(1)  or  (2)]  to  more  than  [seven]  15  days. 

(c)  Review  at  Next  Meeting 
No  change. 

(d)  Decision  of  NASD  Board,  Including 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  [:  (1)]  the 
proposed  written  decision  of  die  [NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  an 
eligibility  proceeding  for  review  under 
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Rule  9524.  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee]  National 
Adjudicatory  Council.  Alternatively,  the 
NASD  Board  may  remand  the  eligibility 
proceeding  with  instructions.  The 
NASD  Board  shall  prepare  a  written 
decision  that  includes  all  of  the 
elements  described  in  Ride  9523(b)(2). 

(e)  Issuance  of  Decision 
No  change. 

[9526]  9525.  Application  to  Commission 
for  Review 

The  right  to  have  any  action  taken 
pursuant  to  this  Rule  Series  reviewed  by 
the  Commission  is  governed  by  Section 
19  of  the  Act  The  filing  of  an 
application  for  revjaw  shall  not  stay  the 
effectiveness  of  final  action  by  the 
Association,  unless  the  Commission 
otherwise  orders. 

9600.  PROCEDURES  FOR 
EXEMPTIONS 

9610.  Application 

(a)  File  with  General  Counsel 

A  member  seeking  an  exemption  from 
Rule  1021, 1022. 1070, 2210. 2340, 
2520. 2710. 2720.  2810.  2850.  2851.  ^ 
2860.  Interpretive  Material  2860-1. 
3010.  3210,  3350,  8211.  8212,  8213. 
11870.  or  11900,  Interpretive  Material 
2110-1.  or  Municipal  Securities 
Rulemaking  Board  Rule  C-37  shall  file 
a  written  application  with  the 
appropriate  department  or  staff  of  the 
Association  and  provide  a  copy  of  the 
application  to  the  Office  of  General 
Counsel  of  NASD  Regulation. 

•  <k  •  •  * 

9630.  Appeal 

(a)  Notice 

An  Applicant  may  file  a  written 
notice  of  appeal  within  15  calendar  days 
after  service  of  a  decision  issued  imder 
Rule  9620.  The  Notice  of  appeal  shall  be 
filed  with  the  Office  of  General  Counsel 
of  NASD  Regulation,  with  a  copy  of  the 
notice  also  provided  to  the  appmpriate 
department  or  staff  of  the  Association. 
The  notice  of  appeal  shall  contain  a 
brief  statement  of  the  findings  and 
conclusions  as  to  which  exception  is 
taken.  The  National  [Business  Conduct] 
Adjudicatory  Council  [Committee]  may 
order  oral  argument.  If  the  Applicant 
does  not  want  the  National  [Business 
Conduct  Committee's)  Adjudicatory 
Council's  decision  on  the  appeal  to  be 
publicly  available  in  whole  or  in  part, 
the  Applicant  also  shall  include  in  its 
notice  of  appeal  a  detailed  statement, 
including  supporting  facts,  showing 
good  cause  for  treating  the  decision  as 
confidential  in  whole  or  in  part.  The 


notice  of  appeal  shall  be  signed  by  the 
Applicant. 

(b)  Expedited  Review 

Where  the  failure  to  prompUy  review 
a  decision  to  deny  a  request  for 
exemption  would  unduly  or  unfairly 
harm  the  applicant,  the  National 
[Business  Conduct  Committee] 
Adjudicatory  Council  shall  provide 
expedited  review. 

(c)  Withdrawal  of  Appeal 

An  Applicant  may  withdraw  its 
notice  of  appeal  at  any  time  by  filing  a 
written  notice  of  withdrawal  of  appeal 
with  the  National  [Business  Conduct 
Committee]  Adjudicatory  Council. 

(d)  Appointment  of  Subconmiittee 

Following  the  filing  of  a  notice  of 
appeal,  the  National  [Business  Conduct 
Committee  shall]  Adjudicatory  Council 
or  Review  Subcommittee  may  designate 
a  Subconmiittee  to  hear  an  oral 
argument,  if  ordered,  consider  any  new 
evidence  that  the  Applicant  can  shew 
good  cause  for  not  including  in  its 
application,  and  recommend  to  the 
National  [Business  Conduct  Comimitteej 
Adjudicatory  Council  a  disposition  of 
all  mattera  on  appeal. 

(e)  Decision 

After  considering  all  mattera  on 
appeal  and  the  Subcommittee's 
recommendation,  the  National  [Business- 
Conduct  Committee]  Adjudicatory 
Council  shall  affirm,  modify,  or  reverse 
the  decision  issued  under  Ride  9620. 
The  National  (Business  Conduct 
Committee]  Adjudicatory  Council  shall 
issue  a  written  decision  setting  forth  its 
findings  and  conclusions  and  serve  the 
decision  on  the  Applicant.  The  decision 
shall  be  served  pursuant  to  Rules  9132 
and  9134.  The  decisions  shall  be 
effective  upon  service  and  shall 
constitute  final  action  of  the 
Association. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fisr,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Association  is  proposing  changes 
to  the  Rule  1010  Series,  the  Rule  8000 
Series,  the  Rule  9000  Series,  and  various 
other  ndes  to  conform  the  rules  to  the 
changes  adopted  by  the  NASD  Board  to 
reorganize  the  NASD,  NASD  Regulation, 
and  Nasdaq.  The  proposed  rule 
amendments  are  intended  to  conform 
the  Rule  1010  Series,  the  Ride  8000 
Series,  and  the  Rule  9000  Series  to 
reflect  the  terms  of  the  corporate 
reorganization  that  the  NASD  Board  of 
Govemora  approved  on  lune  26, 1997.* 

Among  otner  things,  the  corporate 
reorganization  modifies  the  structure  of 
the  NASD  Board.  As  a  result,  the 
structure  of  the  NASD  Regulation  Board, 
and  the  Nasdaq  Board  and  certain 
conunittees  of  NASD  Regulation  and 
Nasdaq  will  also  change.  Of  all  the 
structural  changes  approved  by  the 
NASD  Board  and  the  two  subsidiary 
boards,  two  are  most  related  to  the 
operations  described  in  the  Rule  1010 
Series,  the  Rule  8000  Series,  and  the 
Rule  9000  Series  and  are  the  impetus  for 
a  number  of  the  rule  changes  described 
below. 

Fint,  the  adjudicatory  functions 
currentiy  performed  by  the  National 
Business  Conduct  Committee  ("NBCC"), 
a  committee  of  the  NASD  Regulation 
Board,  will  be  performed  instead  by  the 
National  Adjudicatory  Council 
("NAG").  The  proposed  NAG  membera 
will  be  appointed  by  the  NASD 
Regulation  Board,  but,  except  for  the 
NAC  Chair,  will  not  be  members  of  the 
NASD  Regulation  Board  or  the  NASD 
Board. 

Second,  the  process  for  reviewing  a 
disciplinary  proceeding  has  been 
streamlined.  Under  the  proposal,  if  a 
disciplinary  proceeding  is  subject  to 
discretionary  review  at  an  executive 
level,  such  discretionary  review  will  be 
performed  solely  by  the  NASD  Board.  In 
contrast,  the  Association's  current 
practice  requires  that  both  the  NASD 
Regulation  Board  and  the  NASD  Board 
have  an  opportunity  to  review  a 
disciplinary  proceeding  before  the 
Association  may  issue  a  final  decision. 
Although  the  regulatory  responsibility 
of  the  NASD  Regulation  Board  to  engage 
in  a  review  of  a  disciplinary  proceeding 


*The  Commission  recently  approved  a 
comprehensive  amendment  of  the  NASO  By-Laws, 
the  NASD  Regulation  By-Laws,  the  Nasdaq  By- 
Laws,  and  the  Delegation  Plan  containing  the  terms 
of  the  corporate  reorganization.  See  Securities 
Exchange  Act  Release  No.  39326  (November  14, 
1997)  (File  No.  SR^ASD-«7-71). 
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has  been  eliminated,  all  directore  of 
NASD  Regulation  will  continue  to  play 
a  vital  role  in  the  review  of  disciplinary 
proceedings,  because,  under  the  new 
board  structure,  all  directors  of  the 
NASD  Regulation  Board  also  sit  as 
Governors  on  the  NASD  Board. 

As  a  result  of  these  structural  changes, 
the  Association  is  proposing  changes  to 
Article  V  of  the  NASD  Regulation  By- 
Laws,  the  Rule  1010  Series,  the  Rule 
8000  Series,  and  the  Rule  9000  Series. 
First,  the  references  to  the  adjudicatory 
functions  currentiy  performed  by  the 
NBCC  have  been  redesignated  as  those 
performed  by  the  proposed  NAC. 
Second,  the  Association  proposes 
amendments  to  the  Rule  1010  Series, 
the  Rule  8000  Series,  and  die  Rule  9000 
Series  to  delete  the  discretionary  review 
function  of  the  NASD  Regulation  Board 
in  a  Series  of  rules  in  which  such 
function  is  currently  set  forth.  Finally, 
other  changes  are  proposed  in  this  rule 
filing  to  clarify  or  simplify  the  rules  that 
were  approved  on  August  7. 1997,  as 
part  of  SR-NASD-97-28.5  Such  changes 
are  described  later  in  detail. 

(a)  Changes  to  Article  V  of  NASD 
Regulation  By-Laws.  The  Association  is 
proposing  to  add  a  new  Section  5.11  to 
Article  V  of  the  NASD  Regulation  By- 
Laws.  This  section  will  set  die  quorum 
requirements  and  composition  of  the 
Review  Subcommittee,  a  subcommittee 
of  the  new  NAC.  As  described  in  greater 
detail  below,  die  Review  Subcommittee 
shall  perform  those  functions  in 
membership  and  disciplinary 
proceedings  that  are  set  forth  in  die 
membership  and  disciplinary  procedure 
rules. 

(b)  Changes  to  die  Rule  1010  Series. 
The  Rule  1010  Series  is  entided 
"Membership,  Registration  and 
Qualification  Requirement."  The 
Association  is  proposing  changes  to  the 
Rule  1010  Series  in  order  to  reflect  the 
changes  required  pursuant  to  the 
corporate  reorganization  approved  by 
the  NASD  Board  while  SR-NASD-97- 
28  was  under  consideration  by  the 
Commission. 

Firet,  in  order  to  reflect  the  changes 
proposed  as  part  of  the  corporate 
reorganization,  the  Association  will 
amend  die  Rule  1010  Series  generally  by 
deleting  each  reference  to  the  term, 
"National  Business  Conduct 
Committee,"  and  substituting  the  term. 
"National  Adjudicatory  Council." 

Second,  in  current  Rule  1016,  the 
NASD  Regulation  Board  has  the 
audiorify  to  review  an  NBCC  decision 
following  an  appeal  or  review 
proceeding  regarding  an  applicant 
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(August  7.  1997).  62  FR  43385  (August  13.  1997). 


whose  request  for  NASD  memberehip 
has  been  denied,  granted  widiout 
restiiction,  or  granted  but  is  subject  to 
one  or  more  restrictions  set  forth  in  Rule 
1014(b)(2).  This  change  parallels  die 
audiorify  of  die  NBCC  to  call  any 
disciplinary  proceeding  decision  for 
review  in  the  Rule  9000  Series.  The  "^ 
Association  is  proposing  to  eliminate 
the  discretionary  review  authority  of  the 
NASD  Regulation  Board  in  current  Rule 
1016  for  the  purpose  of  making  the 
review  process  more  efficient 
Generally,  this  change  means  that  an 
applicant  will  receive  a  final  decision  of 
die  Association  regarding  memberehip 
status  at  least  30  days  before  die 
applicant  would  have  received  such 
notification  under  the  current  Rule  1010 
Series.  The  NASD  Board  will  continue 
to  have  the  authority  now  set  forth  in 
Rule  1016. 

(c)  Changes  to  die  Rule  8000  Series. 
The  Rule  8000  Series  is  entided 
"Investigations  and  Sanctions."  Several 
changes  to  die  Rule  8000  Series  were 
approved  by  die  Commission  on  Ausust 
7,  1997,  in  SR-NASD-97-28.  The 
Association  is  now  proposing  additional 
changes  to  die  Rule  8000  Series  in  order 
to  reflect  the  changes  required  pursuant 
to  the  corporate  reorganization 
approved  while  SR-NASD-97-28  was 
under  consideration  by  die  Commission, 
hi  addition,  the  Association  is 
proposing  changes  to  Rule  8110 
regarding  the  availability  of  the  NASD 
Manual  and  Rule  8210(d)  regarding 
notices  sent  under  die  Rule.  Finally,  die 
NASD  is  proposing  to  move  three  rules 
requiring  that  certain  persons  provide 
the  Association  with  information  to  the 
Rule  8000  Series  from  other  rule  series. 

First,  in  order  to  reflect  the  changes 
proposed  as  part  of  the  corporate 
reorganization,  the  Association  will 
amend  die  Rule  8000  Series  generally  by 
deleting  each  reference  to  die  term, 
"National  Business  Conduct 
Committee,"  and  substituting  die  term, 
"National  Adjudicatory  Councd."  and 
make  other  conforming  changes 
discussed  above  to  reflect  die  corporate 
reorganization. 

Second,  the  Association  proposes 
minor  changes  to  Rule  8110  and  Rule 
8210(d).  Rule  8110  requires  a  member  to 
maintain  an  NASD  Manual.  If  approved, 
the  proposed  change  to  Rule  8 1 1 0 
would  allow  a  member  to  comply  with 
the  obligation  of  Rule  8110  to  maintain 
a  copy  of  die  NASD  Manual  in  its 
offices,  including  branch  offices,  by 
allowing  the  member  to  maintain  an 
elechTDnic  version  of  die  NASD  Manual, 
among  odier  options,  in  such  offices. 
Third,  the  proposed  change  to  Rule 
8210(d)  is  intended  to  clarify  how  the 
Association  will  determine  if  a  member 


or  a  person  subject  to  die  Rule  8000 
Series  obligation  to  provide  information 
to  die  Association  upon  request  receives 
a  notice  sent  by  the  Association. 
Additional  addresses  at  which  a  person 
may  be  served  have  been  added  to  die 
list  to  provide  additional  safeguards  to 
potential  recipients  of  such  notices. 

Fourth,  the  Association  proposes  to 
renumber  three  rules,  Rule  4615,  Rule 
5107,  and  Rule  6730,  as  proposed  Rule 
8211,  proposed  Rule  8212,  and 
proposed  Rule  8213.  Each  of  diese  rules 
requires  certain  pereons  to  provide 
information  to  the  Association.  The 
Rule  8000  Series,  by  Rule  8210,  contains 
die  general  requirement  diat  a  member 
or  another  person  must  provide 
information  to  the  Association  when 
requested  to  do  so.  The  rules,  in  the 
current  form  and  as  renumbered 
proposed  rules,  set  forth  die  same  type 
of  obligation  as  to  specific  types  of 
information.  The  Association  believes 
that  membera  and  other  persons  will  be 
more  aware  of  diese  information  sharing 
obligations  by  placing  die  three  current 
rules  in  the  Rule  8000  Series.  The 
Association  also  proposes  minor, 
technical  changes  to  such  renumbered 
rules,  as  described  below. 

Rule  4615  requires  a  member  to 
submit  automated  trading  data  upon 
request  to  the  Association.  The 
Association  does  not  propose  to  amend 
the  text  of  current  Rule  4615, 
renumbered  as  Rule  8211,  except  as 
follows.  The  Association  proposes  to 
add  an  explicit  reference  to  the  Rule 
9600  Series  to  identify  die  Rule  9600 
Series  as  die  avenue  by  which  a  member 
may  seek  a  good  cause  exemption  and 
to  set  forth  clearly  diat  "good  cause"  is 
the  standard  for  seeking  an  exemption. 
The  other  amendments  proposed  are 
technical  (e.g.,  die  paragraphs  and 
subparagraphs  of  the  rule  are 
renumbered  and  a  redundant  clause  is 
stricken). 

Proposed  Rule  8212,  now  Rule  5107. 
requires  a  member  and  an  approved 
affiliate  that  participates  in  Nasdaq 
International  as  a  Service  market  maker 
or  an  order-entry  firm  to  submit  certain 
trading  data.  The  minor  changes  die 
Association  proposes  to  the  existing  rule 
text  include  amending  the  titie  to  clarify 
that  die  proposed  Rule  8212  obtigation 
is  to  provide  information  on  trading 
data  for  die  Nasdaq  International 
Service  transactions,  adding  a  reference 
to  the  Rule  9600  Series  as  the 
appropriate  rule  series  under  which  a 
member  may  seek  a  good  cause 
exemption  from  the  obligations  of  the 
rule,  and  stating  explicidy  that  "good 
cause"  is  the  standard  for  obtaining  an 
exemption. 
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Proposed  Riile  8212.  Qow  Rule  6730. 
requires  a  member  to  submit  certain 
types  of  trade  data  pursuant  to  proposed 
Rule  8211  (current  Rule  4615)  in 
automated  format.  Proposed  Rule  8213 
difiiers  from  current  Rule  6730  in  that 
the  Association  proposes  to  clarify  the 
tide  of  the  rule,  make  an  explicit 
reference  to  the  Rule  6700  Series,  and 
add  a  sentence  at  the  end  of  the  rule 
refBrring  a  member  to  the  Rule  9600 
Series  in  order  to  request  exemptive 
relief. 

The  Association  notes  that  its 
proposal  to  move  Rule  4615,  Rule  5107, 
and  Rule  6730  to  the  Rule  8000  Series 
will  not  affiect  the  Association's  ability 
to  seek  information  pursuant  to  any 
other  Association  rule  under  which  the 
Association  may  do  so  £rom  persons 
subject  to  the  rule.  For  example,  under 
proposed  Rule  4623.  Nasdaq  is 
proposing  to  request  information  from 
electronic  communications  networks 
("ECNs")  and  the  changes  the 
Association  is  proposing  with  respect  to 
the  Rule  8000  Series  are  not  intended  to 
have  any  impact  on  the  Association's 
proposal  to  gather  information  under 
proposed  Rule  4623. 

(a)  Changes  to  the  Rule  9000  Series. 
The  Rule  9000  Series  is  entiUed  the 
"Code  of  Procedure."  The  Rule  9000 
Series  was  comprehensively  changed 
pursuant  to  the  Commission  approval  of 
SR-NASD-97-28  on  August  7. 1997.« 
The  Association  is  now  proposing 
additional  changes  to  the  Rule  9000 
Series  in  order  to  reflect  the  changes 
required  pursuant  to  the  corporate 
reorganization  approved  while  SR— 
NASD-97-28  was  under  consideration 
by  the  Commission.  In  addition,  the 
Association  is  amending  Rule  9102(d), 
Rule  9844(b),  and  Rule  9347  (a-b),  to 
clarify  the  role  of  the  Review 
Subcommittee  of  the  NAC.  Finally,  the 
Association  is  proposing  minor  changes 
to  several  other  Rules,  including  Rule 
9120.  Rule  9141.  Rule  9214.  Rule  9215, 
Rule  9216,  Rule  9231.  Rule  9235,  Rule 
9241.  Rule  9270,  and  9312. 

(1)  Changes  Related  to  the  Corporate 
Reorganization.  In  order  to  reflect  the 
changes  proposed  as  part  of  the 
corporate  reorganization,  the 
Association  will  amend  the  Rule  9000 
Series  generally  by  deleting  each 
reference  to  the  term,  "National 
Business  Conduct  Committee,"  and 
substituting  the  term.  "National 
Adjudicatory  Council." 

In  addition,  there  are  several 
proceedings  described  in  the  current 
Rule  9000  Series  in  which  the  NASD 
Regulation  Board  has  the  authority  to 
review  a  disciplinary  or  other  decision 
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of  the  NBCC  relating  to  the  proceeding 
[e.g..  Rule  9351.  relating  to  a  Rule  9300 
Series  disciplinary  proceeding  that  has 
been  appealed  to  or  reviewed  by  the 
proposed  National  Adjudicatory 
Council,  and  Rule  9415,  relating  to  a 
Rule  9400  proceeding  used  to  regulate 
the  activities  of  a  member  experiencing 
financial  or  operational  difficidties). 
The  Association  is  proposing  to 
eliminate  such  authority.  Generally,  if 
this  proposed  change  is  approved  by  the 
Commission,  persons  subject  to 
disciplinary  and  other  proceedings  in 
which  the  discretionary  review  function 
of  the  NASD  Regulation  Board  is 
eliminated  will  be  notified  of  the  final 
decision  of  the  Association 
approximately  30  days  earlier  than  such 
persons  would  be  notified  under  the 
current  Rule  9000  Series. 

In  order  to  reflect  the  increased  role 
of  the  Review  Subcommittee  of  the  NAC 
in  the  administration  of  disciplinary 
proceedings  during  the  appeal  or  review 
stages,  the  Association  is  proposing  to 
amend  several  ndes  in  the  Rule  9300 
Series,  or  other  rules  relating  to  a  Rule 
9300  Series  appeal  or  review 
proceeding,  by  granting  authority  to  the 
Review  Subcommittee  to  make  a 
number  of  decisions,  and  deleting  from 
the  same  rules  the  authority  of  the  Chair 
and  Vice  Chair  of  the  proposed  NAC 
(formerly,  the  NBCC)  to  make  such 
decisions.  In  addition,  in  proposed 
amendments  to  Rule  9216  and  Rule 
9270,  the  Review  Subcommittee  is 
substituted  for  the  Chair  and  the  Vice 
Chair  of  the  NAC  (formerly,  the  NBCC) 
in:  (a)  Rule  9216(a).  relating  to  the 
review  and  acceptance  of  letters  of 
acceptance,  waiver,  and  consent;  (b) 
Rule  9216(b),  relating  to  the  review  and 
acceptance  of  minor  rule  plan  violation 
letters:  and.  (c)  Rule  9270.  relating  to  the 
review  and  acceptance  of  offers  of 
settiement  As  a  result  of  the 
restructuring  of  the  NBCC  as  the  NAC 
and  the  proposed  changes  in  procedural 
operations,  the  Association  believes  that 
it  is  more  appropriate  for  either  the  full 
disciplinary  committee,  the  proposed 
NAC,  or  by  delegation,  the  smaller 
Review  Subcommittee,  balanced  as  to 
Industry  and  Non-Industry  members,  to 
make  certain  decision  and  rulings 
within  the  authority  of  the  NBCC  (the 
proposed  NAC)  that  had  been  delegated 
previously  to  the  Chair  and  the  Vice 
Chair  of  the  NBCC.  Each  of  the  above 
changes  are  reflected  in  amendments  to 
a  number  of  Rules  in  the  Rule  9000 
Series. 

(2)  Rule  9100  Series,  Rule  9200  Series, 
and  Rule  9300  Series— Other  Changes. 
The  Association  proposes  to  add  a  new 
definition,  "Department  of 
Enforcement."  in  Rule  9120,  as  new 


paragraph  (e)  and  renumber  all  other 
paragraphs.  The  definition  of 
"Department  of  Enforcement"  is  being 
added  because  a  substantial  number  of 
Association  disciplinary  proceedings 
are  conducted  cooperatively  by  the 
Department  of  Enforcement  and  the 
Department  of  Market  Regulation.  In 
some  cases,  staff  of  the  Department  of 
Market  Regulation  will  perform  many  of 
the  functions  of  the  complaining  Party 
by  delegated  authority. 

Proposed  paragraph  (e)  provides  that 
the  Department  of  Enforcement  means 
the  Department  of  Enforcement  itself. 
and  for  most  purposes  under  the  Code, 
its  delegatee.  the  Department  of  Market 
Regulation  as  well.  Although  the 
Department  of  Market  Regulation  would 
have  delegated  authority  to  prosecute  a 
disciplinary  matter  after  authorization 
of  the  complaint  by  the  Division  of 
Enforcement,  however,  it  would  not 
have  authority  to  authorize  a 
disciplinary  proceeding  under  Rule 
9211.  determine  the  terms  of  a  letter  of 
acceptance,  waiver,  and  consent,  or  of  a 
minor  rule  violation  plan  letter  under 
Rule  9216  (a)  and  (b),  or  authorize  the 
filing  of  a  notice  of  appeal  under  Rule 
9311. 

The  Association  purposes  many  other 
minor  changes  to  Rule  9120  which 
reflect  renumbering  or  a  change  in  the 
term.  "National  Business  Conduct 
Committee"  to  the  term,  "National 
Adjudicatory  Council."  In  addition, 
certain  definitions  contain  technical 
corrections  to  add  references  to 
proceedings  in  the  Rule  9600  Series. 
Finally  the  Association  is  proposing  to 
amend  the  definition  of  "Review 
Subcommittee."  The  Association 
proposes  to  delete  the  definition  from 
the  Rule  9300  Series,  locate  it  in  Rule 
9120,  and  amend  it  to  clarify  the 
composition  of  the  Review 
Subcommittee  and  other  terms  of  the 
Review  Subcommittee  by  a  cross 
reference  to  new  Article  V,  Section  5.11 
of  the  NASD  Regulation  By-Laws. 

The  Association  proposes  to  amend 
Rule  9141(b)  to  clarify  that  the  written 
notice  one  is  required  to  file  under  that 
provision  is  a  "notice  of  appearance." 
Rule  9141(b)  indicates  that  when  a 
Respondent  is  represented  by  a  third 
party,  a  written  notice  stating  the  name 
of  the  representative,  among  other 
things,  shall  be  filed.  The  proposed 
change  to  paragraph  (b)  would  make 
explicit  that  the  written  notice  is  a 
notice  of  appearance,  and  that  the  notice 
of  appearance  must  be  filed  in  each 
case.  This  procedure  will  avoid  any 
misimderstanding  as  to  who  the 
representative  is  for  a  particular 
Respondent 
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The  Association  proposes  to  amend 
Rule  9214(b)  to  clarify  tiiat  when  the 
consolidation  of  two  or  more  cases  is 
being  considered,  all  Parties  to  all  such 
cases  will  be  served  with  all  papers  filed 
and  all  orders  issued.  The  proposed 
amendment  also  makes  explicit  that 
when  a  Party  moves  to  consolidate  two 
or  more  cases,  the  Chief  Hearing  Officer 
will  decide  which  panel  will  hear  the 
case  and  will  issue  an  order 
accordingly. 

The  Association  proposes  to  amend 
Rule  9215  in  paragraph  (a)  to  clarify  that 
service  of  an  answer  occurs  under  Rule 
9133.  in  paragraph  (e)  to  change  a  15 
day  period  to  a  14  day  period,  which  is 
consistent  with  other  periods  in  the 
Code,  and  in  paragraph  (f)  to  permit  the 
Department  of  Enforcement  to  send  a 
second  notice  to  a  Respondent  who  fails 
to  file  an  answer.  Paragraph  (a)  includes 
a  reference  to  Rule  9133  which  could  be 
read  as  incorrectly  stating  that  service  of 
the  complaint  is  made  punuant  to  Rule 
9133.  The  amendment  to  paragraph  (a) 
clarifies  that  service  of  an  answer  must 
be  made  pursuant  to  Rule  9133. 

CurrenUy,  paragraph  (e)  of  Rule  9215 
provides  for  an  extension  of  time  for  the 
Respondent  to  file  an  answer  to  an 
amended  complaint.  The  time  period  is 

14  days  if  the  Respondent  has  not  filed 
an  ansvirer  to  the  original  complaint  and 

15  days  if  the  Respondent  has  filed  an 
answer  to  the  original  complaint.  The 
Association  is  proposing  to  make  both 
periods  14  days,  to  eliminate  confusion. 

Rule  9215(f)  provides  tiiat  if  a 
Respondent  does  not  file  an  answer 
within  the  time  period  of  the  original 
complaint,  the  Hearing  Officer  will 
direct  the  Department  of  Enforcement  to 
send  a  second  notice  of  the  complaint 
to  the  Respondent.  SubsequenUy.  the 
Hearing  Officer  may  treat  a  failure  to 
respond  to  the  second  notice  as  a 
default.  In  those  cases  in  which  the 
Respondent  has  filed  an  extension 
request  or  a  letter  or  some  other 
document  with  the  Office  of  Hearing 
Officers,  and  subsequenUy  fails  to  file 
an  answer,  it  is  unnecessary  to  have  the 
Department  of  Enforcement  send  a 
second  notice  before  a  default  is 
declared  because  the  earlier  filing  by  the 
Respondent  is  evidence  that  the 
Respondent  received  the  original 
complaint.  If  there  is  evidence  in  the 
form  of  a  communication  to  the  Office 
of  Hearing  Officers  that  Respondent 
received  the  original  complaint  and 
fiuled  to  file  an  answer,  the  Association 
believes  that  there  should  be  no 
requirement  that  a  second  notice  of  the 
complaint  be  sent  before  a  default 
judgment  can  be  entered.  In  addition,  in 
the  interests  of  efficiency,  in  those  cases 
in  which  the  Respondent  does  not  file 


anything,  the  Department  of 
Enforcement  on  its  own  initiative 
should  send  the  second  notice  without 
an  order  from  the  Office  of  Hearing 
Officers.  Therefore,  the  Association  is 
proposing  to  amend  Rule  9215  (f)  to  (i) 
delete  the  requirement  that  the  Office  of 
Hearing  Officers  order  the  Department 
of  Enforcement  to  send  the  second 
notice  when  required,  and  (ii)  delete  the 
requirement  to  send  a  second  notice 
before  declaring  a  default  if  the 
Respondent  has  made  a  filing  with  the 
Office  of  Hearing  Officers  but  has  failed 
to  answer  the  complaint  in  a  timely 
manner. 

The  Association  proposes  to  amend 
IM-9216,  which  follows  Rule  9216(b). 
the  provision  allowing  a  person  to 
resolve  some  rule  violations  by 
submitting  a  minor  rule  violation  plan 
letter  ("MRV")  to  the  Association.  In 
IM-9216,  the  Association  lists  the  rules 
that  the  Association  may  resolve 
violations  of  by  using  an  MRV.  The 
Association  proposes  to  add  Rule  4615, 
Rule  6730  and  Rule  5107  to  IM-9216  (as 
renumbered  proposed  Rules  8211 
through  proposal  Rules  8213). 

The  Association  inadvertently 
omitted  Rule  4615  and  Rule  6730  in  IM- 
9216  in  the  submission  of  the  proposed 
Rule  9000  Series  in  SR-NASD-97-28. 
Prior  to  August  7,  1997,  when  SR- 
NASD-97-28  was  approved  by  the 
Commission,  old  Rule  IM-9217,  the 
former  provision  listing  rule  violations 
appropriate  for  resolution  by  an  MRV 
included  Rule  4615  and  the  Rule  6730 
Series,  which  included  Rule  6730.  The 
Association  also  proposes  to  add  Rule 
5107  (proposed  as  Rule  8212)  to  IM- 
9216  because  it  is  similar  to  Rule  4615 
and  Rule  6730.  Rule  5107,  like  Rule 
4615  and  Rule  6730,  is  a  "blue 
sheeting"  rule,  requiring  the  same  type 
of  information  to  be  submitted  as  do  the 
Rules  4615  and  Rule  6730. 

The  Office  of  Hearing  Officers  has 
determined  that  without  express 
authority  in  the  Code  of  Procedure  the 
Chief  Hearing  Officer  would  be  unable 
to  appoint  persons  to  serve  as  observers 
to  observe  a  disciplinary  proceeding. 
Rule  9231  (b)  and  (c)  currentiy  provides 
that  a  Hearing  Panel  or  an  Extended 
Hearing  Panel  shall  consist  of  a  Hearing 
Officer  and  two  Panelists,  except  in 
extraordinary  circumstances  relating  to 
the  prior  disqualification  or  recusal  of  a 
Panelist  as  set  forth  in  Rule  9234.  The 
Association  is  proposing  to  add 
paragraph  (d)  to  Rule  9231  to  assure 
that,  for  training  purposes  only,  the 
Chief  Hearing  Officer  could  appoint  an 
observer  to  observe  a  disciplinary 
proceeding.  Under  paragraph  (d),  the 
Chief  Hearing  Officer  could  designate  a 
person  as  an  observer  to  a  Hearing  Panel 


or  an  Extended  Hearing  Panel  if  the 
person  is  eligible  to  be  appointed  as  a 
Panelist.  The  Function  is  being 
established  to  provide  future  Panelists 
with  the  oppjortunity  to  observe  a 
disciplinary  proceeding  hearing  for 
training  purposes. 

The  Association  proposes  to  amend 
Rule  9235  to  allow  die  Chief  Hearing 
Officer  or  the  Deputy  Chief  Hearing 
Officer  to  issue  an  order  in  a 
disciplinary  proceeding  in  the  event  a 
Hearing  Officer  is  unavailable.  The 
Association  is  proposing  to  add  new 
paragraph  (b)  to  state  explicitiy  that,  in 
the  event  the  appointed  Hearing  Officer 
is  temporarily  unavailable  and  exigent 
circumstances  require  action  by  the 
Hearing  Officer,  the  Chief  Hearing 
Officer  or  the  Deputy  Chief  Hearing 
Officw  may  temporarily  function  as  the 
appointed  Hearing  Officer  in  a 
proceeding  until  the  appointed  Hearing 
Officer  is  available. 

The  Association  is  proposing  to 
amend  Rule  9241  to  trigger  the  21  day 
period  in  the  rule  fitjm  the  filing  of  an 
answer,  rather  than  from  the  service  of 
the  answer.  The  Office  of  Hearing 
Officers  knows  when  as  answer  has 
been  filed;  it  may  not  know  for  a  period 
of  time  whether  the  answer  has  been 
served. 

The  Association  is  proposing  to 
amend  Rule  9270(a)  to  allow  a  Hearing 
Officer  to  determine  if  an  offer  of 
settiement  made  before  a  hearing  on  the 
merits  has  begun  should  stay  the 
hearing.  CurrenUy,  a  Hearing  Panel 
must  issue  such  decisions  if  the  offer  of 
settiement  is  filed  within  30  days  prior 
to  the  date  the  hearing  is  scheduled  to 
begin.  The  specific  change  would 
provide  that  if  a  settiement  motion  is 
filed  prior  to  the  commencement  of  a 
hearing,  the  Hearing  Officer  has  the 
authority  to  determine  whether  the 
hearing  should  be  stayed.  In  contrast,  if 
the  settlement  motion  is  filed  after 
commencement  of  a  hearing,  the  panel, 
rather  than  the  Hearing  Officer,  has  the 
authority  to  determine  whether  the 
hearing  should  be  stayed. 

hi  Rule  9312(e).  the  Association 
proposes  to  clarify  that  the  National 
Adjudicatory  Council's  authority  to 
review  a  case  extends  to  any  issue 
raised  in  the  "record"  of  the 
disciplinary  proceeding,  rather  than  the 
"decision"  as  the  Code  now  provides. 

(3)  Rule  9600  Series— Other  Changes. 
The  Association  is  proposing  to  amend 
die  Rule  9600  Series  under  the  Code  of 
Procedure  to  require  a  member  seeking 
an  exemption  from  proposed  Rule  8211, 
8212.  and  8213  (ciurent  Rule  4615,  Rule 
5107,  and  Rule  6730,  discussed,  supra. 
as  changes  to.  the  Rule  8000  Series),  to 
follow  the  procedures  outlined  in  the 
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recently  adopted  Rule  9600  Series. 
Currently,  the  exemptive  authority 
under  Rule  4615.  Rule  5107,  and  Rule 
6730  is  a  generalized  authority  vested  in 
the  Association. 

In  addition,  to  eliminate  delays  in 
processing  a  request  for  an  exemption, 
the  Association  proposes  to  modify  Rule 
9610.  Proposed  Rule  9610  requires  a 
person  seeking  exemptive  relief  to  file  a 
written  application  with  "the 
appropriate  department  or  staff  of  the 
Association,  and  provide  a  copy  of  the 
application  to  the  Office  of  General 
Counsel  of  NASD  Regulation."  rather 
than  filing  the  application  only  with  the 
Office  of  the  General  Counsel  of  NASD 
Regulation.  The  same  change  is 
proposed  in  Rule  9630(a).  which  deals 
¥rith  filing  a  notice  of  an  appeal  of  a 
decision  regarding  exemptive  relief. 

2.  Statutory  Basis 

(a)  The  Association  is  requesting  that 
the  proposed  rule  change  be  effective 
within  45  days  of  SEC  approval,  but  not 
later  than  January  1.  1998. 

(b)  The  Association  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6),  (7).  and  (8)  of  the 
Act.^  The  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  in  that  it  will  promote  just  and 
equitable  principles  of  trade  by 
providing  fair  procedures  and  standards 
for  membership  admission,  and  fair 
procedures  and  consistent  treatment  for 
requesting  information  from  members  or 
other  persons  who  are  obligated  to 
provide  the  Association  with 
information.  The  proposed  rule  change 
is  consistent  with  Section  15A(b)(7)  in 
that  it  furthers  the  statutory  mandate 
that  the  Association  establish  rules 
providing  that  its  members  and  persons 
associated  with  its  members  shall  be 
appropriately  disciplined  for  violation 
of  any  provision  of  this  title,  the  rules 
or  regulations  thereunder,  the  rules  of 
the  Miuiicipal  Securities  Rulemaking 
Board,  or  the  rules  of  the  association,  by 
expulsion,  suspension,  limitation  of 
activities,  functions,  and  operations, 
fine,  censure,  being  suspended  or  barred 
from  being  associated  with  a  member,  or 
any  other  fitting  sanction.  The  rule 
change  is  consistent  with  Section 
15A(b)(8)  in  that  it  furthers  the  statutory 
goals  of  providing  a  fair  procedure  for 
discipliiiing  members  and  persons 
associated  with  members,  fair 
procedures  for  admitting  or  denying 
membership  to  any  person  seeking 
membership  to  the  Association,  fair 
procedures  for  barring  any  person  fit>m 
becoming  associated  with  a  member  of 
the  Association,  and  fair  procedures  for 
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prohibiting  or  limiting  the  association  of 
any  person  with  respect  to  access  to 
services  offered  by  the  Association  or  a 
member  thereof. 

B.  Self-Regulatory  Orgfinization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  proposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  if  the  Federal 
RegistBT  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wUl: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conunission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-97-81  and  should  be 
submitted  by  December  18. 1997. 


For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pxirsuant  to  delegated 
authority." 

Mu^garet  H.  McFwrUnd, 
Deputy  Secretary. 
(FR  Doc.  97-31523  Filed  12-2-97;  8:45  ami 
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Proposed  Rule  Change  Regarding  tt>e 
Transfer  of  Securities  of  Issuers  Listed 
on  the  Nasdaq  Slock  Market  That  Are 
Held  Pursuant  to  a  Direct  Registration 
Program 

November  26,  1997. 

L  bitroduction 

On  July  16, 1997,  The  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-NASD-97-51)  pursuant  to 
Section  19(bHl)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  The  rule 
change  will  amend  Rules  4200.  4310. 
4320.  and  4460  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  to  require  Nasdaq  issuers  that 
elect  to  offer  a  direct  registration 
program  ^  to  shareholders  to  participate, 
either  direcUy  or  through  the  issuer's 
transfer  agent,  in  an  electronic  link  with 
a  securities  depository  registered  tmder 
Section  17A  of  the  Act.^  Notice  of  the 
proposal  was  published  in  the  Federal 
Register  on  September  23,  1997.*  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

n.  Description  of  the  Proposal 

In  1994,  the  Commission  requested 
comments  on  the  establishment  of  a 
transfer  agent  operated  direct 
registration  system  ("DRS")  for 
securities  which  would  allow  investors 
to  have  their  securities  registered  in 
book-entry  form  direcUy  on  the  books  of 


•  1 7  CFR  200.30-3(aMl  2). 
•15U.S.C78«(b)(l). 

>  New  section  (j)  of  NASD  Rule  4200  defines  a 
direct  repttration  program  as  any  program  by  an 
issuer,  directly  or  through  its  transfer  agent 
whereby  a  shareholder  may  have  securities 
registered  in  the  shareholder's  name  on  the  books 
of  the  issuer  or  its  transfer  agent  without  the  need 
for  a  physical  certificate  to  evidence  ownership. 

'15  U.S.C  78q-l. 

*  Securities  Exchange  Act  Release  No.  39082 
(September  16.  1997).  62  FR  49719. 
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the  issuer  and  to  receive  a  statement  of 
ownership  instead  of  a  certificate. » 
Since  issuance  of  the  Concept  Release, 
a  basic  structure  for  DRS  has  been 
developed  and  implemented  by  a  joint 
committee  of  representatives  of  the 
Securities  Industry  Association,  the 
Securities  Transfer  Association,  the 
Corporate  Transfer  Agents  Association, 
and  the  registered  securities 
depositories.  Using  DRS,  investors  have 
a  new  way,  in  addition  to  holding  a 
certificate  or  holding  in  street  name  at 
a  broker-dealer,  to  hold  their  securities 
positions. 

A  key  component  of  DRS  is  the 
electronic  liiikage  of  issuere  or  their 
transfer  agents  with  broker-dealers 
through  registered  securities 
depositories.  Assuming  an  issuer  and  its 
transfer  agent  participate  in  DRS,  this 
link  allows  a  broker-dealer  to  deliver  to 
a  transfer  agent  on  customer's  request 
that  his  purchased  securities  be 
registered  on  the  books  of  the  issuer  in 
book-entry  form.  The  linkage  also 
provides  for  the  book-entry  movement 
between  broker-dealers  and  issuers  of 
customers'  existing  positions. 

The  Depository  Trust  Company 
("DTC")  has  received  Commission 
approval  of  its  procedures 
implementing  DRS.»  Under  DTC's 
procedures,  to  participate  in  DRS  a 
transfer  agent  needs  to  become  a  DRS 
"limited  participant "  at  DTC 

Therefore,  Nasdaq  proposed  to  amend 
NASD's  rules  to  establish  a  qualification 
requirement  for  all  securities  to  be 
included  in  Nasdaq  that  if  the  issuer 
establishes  a  direct  registration  program 
it  shall  participate  in  an  electitjnic  link 
with  a  securities  depository  in  order  to 
facilitate  the  electronic  transfer  of 
securities  held  pursuant  to  the  direct 
registration  program.  The  electitinic  link 
may  be  direct  or  through  the  issuer's 
transfer  agent 

m.  Discussion 

Section  15A(b)(6)  of  the  Act »  requires 
that  the  rules  of  a  national  securities 


'SecuriUes  Exchange  Act  Release  No.  35038 
(December  1,  1994).  59  FR  63652  ("Concept 
Release"). 

■Securities  Exchange  Act  Release  No.  37931 
(November  7. 1996).  61  FR  58600  (File  No.  SR- 
DTC-96-151. 

'  According  to  DTC.  a  party  wishing  to  be  a 
"limited  participant"  must.  (1)  be  registered  as  a 
transfer  agent  with  the  SEC;  (2)  participate  as  a 
transfer  agent  in  DTC's  Fast  Automated  Securities 
Transfer  ("FAST')  program;  (3)  provide  "direct 
mail  service"  on  IrarufiBrs;  and  (4)  communicate 
with  DTC  through  a  computer-to-computer  interfece 
using  DTCs CCF platforms.  Id.  The  Philadelphia 
Depository  Trust  Company  has  received 
Commission  approval  of  similar  DRS  procedures. 
Securities  Exchange  Act  Release  No.  37933 
(November  8,  1997).  61  FR  59269  (File  No.  SR- 
Philadep-96-14] 
•l5U.S.C78o-3(bK6). 


association  be  designed  to  foster 
cooperation  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities. 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  15A(b){6)  because  it  requires 
Nasdaq  issuers  participating  in  DRS  to 
establish  a  link  with  a  registered 
securities  depository  before  operating 
DRS  services.  This  requirement  should 
increase  cooperation  among  Nasdaq 
issuers,  their  transfer  agents,  broker^ 
dealera,  and  DTC. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particidar  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-97-51)  be.  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd. 

Deputy  Secretary. 

[FR  Doc.  97-31684  Filed  12-2-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-3^58;  File  Na  SR-PCX- 
97-43) 

Self-Regulatory  Organizations;  Notice 
of  Hiing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
an  Extension  of  the  Exchange's 
Specialist  Evaluation  Pilot  l^ram 

November  25, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Secturities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  17, 
1997,1  the  Pacific  Exchange.  Inc. 
("PCX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
HI  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 


•17CFR20O.3O-3(a)(12). 

•  See  letter  from  Jeffiey  S.  Norris,  Manager. 
Regulatory  Development.  PCX,  to  Heather  Seidel. 
Attorney.  Market  Regulation,  Commission,  dated 
November  24. 1997  ("Amendment  No.  1").  The 
substance  of  Amendment  No.  1  is  incorporated  into 
the  notice. 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  extend  its  pilot 
program  regarding  the  evaluation  of  iu 
equity  specialists  until  January  1,  1999. 
In  addition,  the  Exchange  is  proposing 
to  implement  certain  changes  to  the 
pilot  program. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
-significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pujpose 

On  June  3.  1997,  the  Commission 
approved  a  six-month  extension  of  the 
pilot  program  for  the  evaluation  of 
equity  specialists.^  The  reason  for  the 
extension  was  to  allow  the  PCX  more 
time  to  evaluate  the  impact  of  the  SEC's 
new  order  handling  rules  on  the 
performance  criteria  and  to  determine 
an  appropriate  overall  passing  score  and 
individual  passing  scores  for  each 
criterion.  The  Exchange  now  is 
proposing  to  extend  the  pilot  program 
until  January  1,  1999.  The  PCX  has 
established  an  overall  passing  score  and 
individual  passing  scores  for  each 
criterion  and  has  determined  when 
specialists  that  do  not  attain  the 
minimum  passing  scores  should  meet 
with  the  Equity  Allocation  Committee 
("EAC").  The  Exchange  is  also 
proposing  to  replace  the  "Bettering  the 
Quote"  criterion  with  Price 
Improvement  and  to  lower  the 
weighting  of  the  Specialist  Evaluation 
Questionnaire  from  15%  to  10%  so  that 
Price  Improvement  can  be  given  a 
weight  of  10%.  Since  the  Bettering  the 
Quote  criterion  is  now  measured  against 
the  NBBO  instead  of  the  primary 
market,  the  PCX  believes  it  is  no  longer 


'See  Securities  Exchange  Act  Release  No.  38712 
(June  3,  1997),  62  FR  17941  (July  8.  1997). 


64036 


Federal  Register  /  Vol.  62,  No.  232  /  Wednesday.  December  3,  1997  /  Notices 


a  viable  criterion.  Previoiisly,  the 
"Bettering  the  Quote"  criterion  was 
measured  against  the  primary  market, 
which  provided  opjjortunities  for  the 
specialist  to  better  the  primary  market 
quote.  However,  since  the  NBBO  by 
definition  is  the  best  market,  it  does  not 
provide  the  same  opportunities  for 
specialists  to  better  the  quote,  especially 
when  the  PCX  is  the  NBBO.  The  PCX 
believes  that  Price  Improvement  is  a 
meaningful  criterion  that  should  be 
given  a  10%  weighting,  which  should 
be  accomplished  by  lowering  the 
Specialist  Evaluation  Questiotmaire 
weighting  to  10%.  This  will  allow  the 
Exchange  to  achieve  its  goal  of 
providing  its  specialists  with  a  more 
objective  rating  system.  The  description 
of  the  Price  Improvement  criterion  as 
well  as  the  overall  p>assing  score  and 
individiial  passing  scores  are  as  follows: 

a.  Price  improvement.  "Price 
Improvement"  measures  the  number  of 
trades  involving  market  and  marketable 
limit  orders  that  improve  the  NBBO  if 
the  NBBO  quote  spread  at  the  time  the 
original  order  is  received  is  greater  than 
or  equal  to  two  trading  differentials,  but 
less  than  or  equal  to  eight  trading 
differentials  for  that  security.  The 
execution  price  for  stopped  market  or 
marketable  limit  orders  will  be 
compared  with  the  guaranteed  price 
(which  is  the  NBBO  at  the  time  the 
order  was  received). 

Orders  completely  or  partially 
executed  will  be  considered  for  price 
improvement.  All  one-sided  market  or 
marketable  limit  orders  ^  with  an  NBBO 
quote  spread  greater  than  *^  point  are 
eligible  for  price  improvement.  Only 
agency  orders  entered  or  received  by  an 
exchange  are  eligible  for  price 
improvement.  Orders  with  time-in-force 
designations  such  as  good  until 
canceled  (GTC),  good  through  day  of 
entry  (DAY),  immediate  or  cancel  (IOC), 
and  good  until  executed  will  be  eligible 
for  price  improvement.  In  addition, 
stocks,  rights,  warrants,  preferred  stock, 
when  issued,  and  when  distributed 
equity  securities  will  be  eligible  for 
price  improvement. 

The  following  types  of  orders  wrill  not 
be  considered  under  the  category  of 
price  improvement:  all  preopening 
market  and  limit  orders,  limit  order 
executions  out  of  the  limit  book  (i.e., 
booked  orders),  electronically  entered 
limit  orders  whose  price  falls  in 
between  the  NBBO,  non-regular-way 
trades  (i.e.,  cash,  next  day  and  seller's 
option),  negotiated  trades  or  trades 


identified  as  crosses,  bonds,  orders 
designated  as  possible  duplicates  (POSS 
DUPE)  or  try  to  stop  (TTS),  canceled 
orders,  odd-lot  market  and  odd-lot  limit 
orders,  orders  designated  as  all  or  none 
(AON),  all  tick  sensitive  executions  (i.e., 
buy  minus,  sell  plus,  sell  short,  etc.), 
market  quotations  under  200  shares,  and 
principal  and  program  trade  accoimt 
types.* 

Specialists  will  be  measured  on  the 
percentage  of  trades  that  are  price 
improved.  The  following  table  gives  the 
parameters  and  corresponding  point 
values: 

Percent  d  eligible  trades  impraved      Points 


40  ♦ 

36-39.99 
32-35.99 
28-31.99 
24-27.99 
20-23.99 


10 
9 
8 

7 
6 
5 


Limit  order  executions  out  o(  the  limit  tx>ok 
(I.e.,  booiced  orders)  were  not  ir^cluded  t>e- 
cause  tt>ey  are  filled  as  the  marltet  moves 
toward  them,  not  wtran  they  are  outside  o( 
the  NBBO.  Electronically  entered  limit  or- 
ders wtwse  price  falls  in  between  the 
NBBO  were  excluded  because  these  are 
not  executat)ie  at  the  time  they  are  erv 
tered.  unless  the  specialist  chooses  to  fill 
them.  Non-regular-way  trades  (I.e.,  cash, 
next  day  and  seller's  option)  and  nego- 
tiated trades  are  not  Iriduded  because  they 
are  negotiated  and  Vhe  price  does  not  nec- 
essarily deperxj  upon  ttw  NBBO.  Trades 
Identified  as  crosses  were  excluded  be- 
cause specialists  do  not  partiopate  in 
crosses,  by  definition.  Bonds  arxj  orders 
desigr^ated  as  possitile  duplicates  (POSS 
DUPE)  were  not  irx:luded  because  they 
are  entered  manually.  Carx:eled  orders 
were  excluded  because  orders  cannot  be 
improved  upon  if  they  are  not  allowed  to 
be  executed.  Odd-tot  marltet  anti  odd-lot 
UtnH  orders  were  not  included  because 
they  are  executed  automaticalty  In  the 
background,  and  the  specialist  never  has 
the  opportunity  lo  Improve  upon  them.  Or- 
ders designated  as  all  or  none  (AON)  and 
all  tick  sensitive  executions  (i.e.,  txjy 
mmus,  sell  plus,  sell  short,  etc.)  were  ex- 
cluded because  they  are  condltlonai  or- 
ders. Market  quotations  under  200  shares 
were  not  Irxduded  because  they  are  usu- 
ally computer  generated  and  the  special- 
ists generally  have  no  opportunity  to  im- 
prove them.  Principal  orders  were  ex- 
cluded because  they  cannot  be  sent  via 
PCOAST.  Program  trades  were  not  in- 
duded  because  they  involve  a  large  port- 
folio of  stocks  arxj  denvative  Index  prod- 
ucts, which  are  not  generally  routed  to  a 
regional  exchange  for  execution. 

16-19.99  4 

1 2~  1 9.99  ••.»•.•••••••••»»«••••••••••.•«■.•  3 

&*1 1 .99  ■...»■•«■■••••••••>•»»>••>••••••••••••••••  £ 


Percent  of  eligible  trades  Improved 

Points 

4-7.99 

Betow  4  

1 
0 

b.  Overall  Passing  Score.  The  PCX  has 
established  an  overall  passing  score  of 
60  as  the  minimum  standard  that  each 
specialist  must  attain  each  quarter.  A 
specialist  will  have  to  obtain  better  than 
a  p{kssing  score  in  each  individual 
criterion  (see  minimum  passing  scores 
shown  below)  to  obtain  a  minimum 
passing  score  of  60.  Any  specialist  who 
falls  below  the  minimum  passing  score 
will  have  to  appear  before  the  EAC  and 
will  be  subject  to  the  following 
restrictions:  no  new  allocations  and  no 
trading  in  alternate  specialist  stocks  for 
the  quarter  following  the  quarter  that 
the  specialist  was  evaluated.  Such 
specialists  will  have  the  right  to  request 
the  lifting  of  one  or  more  of  the 
restrictions  based  upon  mitigating 
circimistances.  Any  specialist  who  does 
not  attain  a  passing  score  in  any  three 
out  of  four  quarters  will  also  be  subject 
to  other  restrictions  imposed  by  the 
EAC,  including  reallocation  of  one  or 
more  stocks.  The  EAC  will  evaluate  the 
effectiveness  of  the  overall  passing  score 
and  will  adjust  it  accordingly. 

c.  Individual  Criterion  Passing  Scores. 
The  PCX  has  established  individual 
passing  scores  for  each  individual 
criterion  based  upon  third  quarter  1997 
evaluation  results.  The  third  quarter  of 
1997  was  the  first  evaluation  period  that 
the  Trading  Between  the  Quote,  Book 
Display  Time,  and  Quote  Performance 
calculations  were  based  upon  the  NBBO 
instead  of  the  primary  market.  In 
addition,  the  evaluation  results  in  the 
third  quarter  were  based  upon  one- 
sixteenth  trading  increments  instead  of 
one-eighth  increments.  As  a  result  of  the 
NBBO  changes  and  the  change  to 
sixteenths,  individual  passing  scores  in 
the  affected  criteria  were  lower  than  in 
previous  quarters.  Previous  quarter 
scores  were  not  used  to  determine 
individual  criterion  passing  scores 
because  of  the  aforementioned  changes. 
The  EAC  will  evaluate  the  effectiveness 
of  the  individual  passing  scores  and  will 
adjust  them  accordingly.  The  individual 
passing  scores  for  each  criterion  are  as 
follows: 


Evaulation  criterion 


'  The  regional  exchanges  have  agreed  to  the 
following  definition  for  marketable  limit  order*:  A 
marketable  limit  order  lo  buy  is  priced  at  or  above 
tba  NBBO  offer,  a  marketable  limit  order  to  i«li  ii 
priced  at  or  below  tba  NBBO  bid. 


*  Preopening  market  and  limit  orders  were 
excluded  because  all  such  orders  are  entered  prior 
to  there  being  a  market  that  is  trading,  to  there  i* 
no  market  to  improve  upon. 


Turnaround  Time  

HoWIng  Orders  Without  Action  

Trading  Between  the  Quote  

Executions   in   Size   Greater   Than 

NBBO  

Specialist  Evaluation  Questionnaire 

Survey  


ing 
score 


12.0 
7.5 
5.0 

2.0 

5.0 
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Book  Display  Time  .. 

Equal  or  Better  Quote  Performance 

Post  1  P.M.  Parameters  .„ 

Price  Improvement 


10.5 
1.0 
3.0 
4.0 


Any  specialist  who  does  not  attain  a 
minimum  passing  score  in  a  particular 
criterion  for  two  or  more  consecutive 
quarters  or  more  will  be  subject  to  the 
following: 

1.  If  a  specialist  does  not  attain  an 
overall  passing  score  in  any  particular 
individual  criterion  for  2  consecutive 
quarters,  the  specialist  will  have  to 
appear  before  the  EAC.  The  EAC  will 
meet  with  the  specialist  with  the  intent 
of  helping  the  specialist  to  improve  the 
score. 

2.  If  a  specialist  does  not  attain  an 
overall  passing  score  in  any  particular 
individual  criterion  for  3  out  of  4 
consecutive  quarters,  the  specialist  will 
either  not  be  permitted  to  tiBde  any 
ahemate  specialist  stocks  or  not  be  able 
to  apply  for  any  new  stocks  for  one 
quarter.  The  Equity  Allocation 
Conmiittee  will  decide  which  restriction 
will  apply. 

3.  If  a  specialist  does  not  attain  an 
overall  passing  score  in  any  particular 
individual  criterion  for  4  out  of  5 
consecutive  quarters.  5  out  of  6  quarters, 
etc.,  the  specialist  will  be  subject  to  both 
the  alternate  specialist  and  no  new  stock 
restrictions  for  one  quarter.  The  EAC 
may  also,  at  its  discretion,  impose  other 
restrictions,  including  reallocating  one 
or  more  of  the  specialist  stocks 

The  EAC  will  have  the  discretion  not 
to  impose  any  of  these  restrictions  if 
there  are  mitigating  circumstances. 

The  PCX  intends  to  file  a  rule  change 
to  PCX  5.37  to  reflect  all  of  the 
aforementioned  changes  to  its  Specialist 
Evaluation  Pilot  Program. 

The  Commission  has  requested  that 
the  Exchange  file  a  report  regarding  the 
Exchange's  experience  with  the  Pilot, 
for  the  period  &t)m  April  1, 1997  to 
September  30, 1997,  and  this  report  has 
been  filed  under  separate  cover. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.*  in  general,  and 
Section  6(b)(5)  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public. 


»t5U.S.C78fJb). 


B.  Self-Regulatory  Organization's^  -, 
Statement  on  Burden  on  Competitioh 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EflSsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  CommentB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No 
SR-PCX-97-13  and  should  be 
submitted  by  December  24, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-31615  FUed  12-2-97;  8:45  am] 

BILUNQ  COOE  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Senior  Executive  Service  Performance 
Review  Board  Members 

ACTION:  Listing  of  personnel  serving  as 
members  of  this  agency's  Senior 
Executive  Service  Performance  Review 
Boards. 


SUIIMARY:  Section  4314(c)(4)  of  Tide  5. 
U.S.C.  requires  that  Federal  agencies 
publish  notification  of  Uie  appointment 
of  individuals  who  serve  as  members  of 
that  Agency's  Perfonnance  Review 
Boards  (PRB).  The  following  is  a  listing 
of  those  individuals  currenUy  serving  as 
members  of  this  Agency's  PRB; 

1.  Chris  Sale.  Chief  Operating  Officer 

2.  John  Whitmore,  Deputy  to  the 
Associate  Deputy  Administrator  for 
Government  Contracting  and  Minority 
Enterprise  Development; 

3.  Mary  K.  Swedin.  Assistant 
Administrator  for  Congressional  and 
Legislative  AfEairs; 

4.  John  Gray.  Associate  Deputy 
Administrator  for  Economic 
Development; 

5.  Carolyn  J.  Smith.  Assistant 
Administrator  for  Human  Resources; 

6.  Herbert  Mitchell.  Deputy  Associate 
Administrator  for  Disaster  Assistance; 

7.  Mark  Stephens.  Deputy  General 
Counsel; 

8.  John  Smith,  District  Director 
(Chicago); 

9.  Erline  Patrick,  Assistant 
Administrator  for  Equal  Employment 
Opportunity  and  Civil  Rights 
Compliance; 

10.  Darryl  Dennis,  Counselor  to  the 
Administrator; 

11.  Charles  Anderson,  District  Director 
(Miami); 

12.  Monika  Harrison,  Associate 
Administrator  for  Business  Initiatives; 

13.  Judith  Roussel,  Associate 
Administrator  for  Government 
Contracting; 

14.  Mark  Quinn,  District  Director  (San 
Francisco); 

15.  Larry  Wilson,  Chief  Financial 
Officer; 

16.  Jeanne  Saddler,  Counselor  to  the 
Administrator. 

Dated:  November  24, 1997. 
AidaAhram, 
A  dministrator. 

(FR  Doc.  97-31525  Filed  12-2-97;  8:45  am) 
BHJJNO  CODE  a02S-01-M 
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SOCIAL  SECURITY  ADMINISTRATION 

[Social  Security  Acquiescence  Ruling  97- 
4<9)] 

Chavez  v.  Bowen;  Effect  of  a  Prior 
Final  Decision  That  a  Claimant  Is  Not 
Disabled,  And  of  Rndings  Contained 
Therein,  On  Adjudication  of  a 
Subsequent  Disability  Claim  Arising 
Under  the  Same  Title  of  the  Social 
Security  Act— Titles  11  and  XVI  of  the 
Social  Security  Act 

agency:  Social  Security  Administration. 
ACnON:  Notice  of  Social  Sectuity 
Acquiescence  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
402.35(b)(2),  the  Acting  Commissioner 
of  Social  Security  gives  notice  of  Social 
Security  Acquiescence  Ruling  97-4(9). 
EFFECTIVE  DATE:  December  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent,  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1695. 

SUPPt-EMENTARY  INFORMATION:  Although 
not  required  to  do  so  pursuant  to  5 
U.S.C  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security 
Acquiescence  Ruling  in  accordance 
with  20  CFR  402.35(b)(2). 

A  Social  Security  Acquiescence 
Ruling  explains  how  we  will  apply  a 
holding  in  a  decision  of  a  United  States 
Court  of  App>eals  that  we  determine 
conflicts  with  our  interpretation  of  a 
provision  of  the  Social  Security  Act  (the 
Act)  or  regulations  when  the 
Government  has  decided  not  to  seek 
further  review  of  that  decision  or  is 
unsuccessful  on  further  review. 

We  will  apply  the  holding  of  the 
Court  of  App>eals  decision  as  explained 
in  this  Social  Security  Acquiescence 
Ruling  to  claims  at  all  levels  of 
administrative  adjudication  within  the 
Ninth  Circuit.  This  Social  Security 
Acquiescence  Ruling  will  apply  to  all 
determinations  and  decisions  made  on 
or  after  December  3,  1997.  If  we  made 
a  determination  or  decision  on  your 
application  for  benefits  between  April 
19,  1988,  the  date  of  the  Court  of 
Appeals  decision,  and  December  3, 
1997,  the  effective  date  of  this  Social 
Security  Acquiescence  Ruling,  you  may 
request  application  of  the  Ruling  to  your 
claim  if  you  first  demonstrate,  pursuant 
to  20  CFR  404.985(b)  or  416.1485(b). 
that  application  of  the  Ruling  could 
change  our  prior  determination  or 
decision. 

If  this  Social  Security  Acquiescence 
Ruling  is  later  rescinded  as  obsolete,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect  as  provided  for  in 


20  CFR  404.985(e)  or  416.1485(e).  If  we 
decide  to  relitigate  the  issue  covered  by 
this  Social  Security  Acquiescence 
Ruling  as  provided  for  by  20  CFR 
404.985(c)  or  416.1465(c),  we  will 
publish  a  notice  in  the  Federal  Register 
stating  that  we  will  apply  our 
interpretation  of  the  Act  or  regulations 
involved  and  explaining  why  we  have 
decided  to  relitigate  the  issue.    ^ 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security  - 
Disability  Insurance;  96.002  Social  Security  - 
Retirement  Insurance:  96.004  Social  Security 
-  Survivors  Insurance;  96.005  Special 
BenefiU  for  Disabled  Coal  Miners;  96.006 
Supplemental  Security  Income.) 

Dated:  September  17, 1997. 
John  |.  Callahan, 
Acting  Commissioner  of  Social  Security. 

Acquiescence  Ruling  97-4(9) 

Chavez  v.  Bowen,  844  F.2d  691  (9th 
Cir.  1988)— Effect  of  a  Prior  Final 
Decision  That  a  Claimant  is  Not 
Disabled,  And  of  Findings  Contained 
Therein,  On  Adjudication  of  a 
Subsequent  Disability  Claim  Arising 
Under  the  Same  Title  of  the  Social 
Seciuity  Act— Titles  D  and  XVI  of  the 
Social  Security  Act. 

Issue:  Whether,  in  making  a  disability 
determination  or  decision  on  a 
subsequent  disability  claim  with  respect 
to  an  unadjudicated  f)eriod,  where  the 
claim  arises  under  the  same  title  of  the 
Social  Security  Act  (the  Act)  as  a  prior 
claim  on  which  there  has  been  a  final 
decision  by  an  Administrative  Law 
Judge  (ALJ)  or  the  Appeals  Council  that 
the  claimant  is  not  disabled,  the  Social 
Security  Administration  (SSA)'  must: 
(1)  apply  a  presumption  of  continuing 
nondisability  and,  if  the  presumption  is 
not  rebutted  by  the  claimant,  determine 
that  the  claimant  is  not  disabled;  and  (2) 
if  the  presumption  is  rebutted,  adopt 
certain  findings  required  under  the 
applicable  sequential  evaluation  process 
for  determining  disability,  made  in  the 
final  decision  by  the  ALJ  or  the  Appeals 
Council  on  the  prior  disability  claim.^ 

Statute/Regulation/Ruling  Citation: 
Sections  205(a)  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  405(a) 


■  Under  the  Social  Securily  Independence  and 
Program  Improvements  Act  of  1994,  Pub.  U  No. 
103-296.  effective  March  31,  1995,  SSA  iMcame  an 
independent  Agency  in  the  Executive  Branch  of  the 
United  States  Government  and  was  provided 
ultimate  responsibility  for  administering  the  Social 
Security  and  Supplemental  Security  Income 
programs  under  titles  H  and  XVI  of  the  Act.  Prior 
to  March  31. 1995,  the  Secretary  of  Health  and 
Human  Services  had  such  i«sponsibility. 

'  Although  Chavez  was  a  title  U  case,  similar 
principles  also  apply  to  title  XVI.  Therefore,  this 
Ruling  extends  to  both  title  U  and  title  XVI 
disability  claims. 


and  902(a)(5)).  20  CFR  404.900. 
404.957(c)(1),  416.1400,  416.1457(c)(1). 

Circuit:  Ninth  (Alaska,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Montana,  Nevada,  Northern  Mariana 
Islands,  Oregon,  Washington) 

Chavez  v.  Bowen,  844  F.2d  691  (9th 
Cir.  1988) 

Applicability  of  Ruling:  This  Ruling 
applies  to  determinations  or  decisions  at 
all  administrative  levels  (i.e.,  initial, 
reconsideration,  ALJ  hearing  and 
Appeals  Council). 

Description  of  Case:  Mr.  Chavez  first 
applied  for  disability  insurance  benefits 
on  June  1,  1982.  On  March  30, 1983,  an 
ALJ  awarded  Mr.  Chavez  a  closed 
period  of  disability  from  March  3, 1981, 
through  May  1982.  In  determining  that 
disability  had  ended,  the  ALJ  found 
that,  although  Mr.  Chavez  could  not 
perform  his  past  relevant  work,  he  was 
able  to  engage  in  a  wide  range  of  at  least 
light  substantial  gainful  activity.  Mr. 
Chavez  did  not  appeal  this  decision. 
Therefore,  it  became  final  and  binding. 

On  July  18,  1983,  Mr.  Chavez  filed 
another  application  for  disability 
insurance  benefits.  In  a  decision  dated 
May  10, 1984,  an  ALJ  found  that  Mr. 
Chavez  could  perform  work-related 
activities  except  for  work  involving 
constant  standing,  walking,  and  lifting, 
and  carrying  more  than  20  pounds.  The 
ALJ  then  found  that  Mr.  Cbuavez's  past 
work  as  a  backhoe  operator  did  not 
require  excessive  standing  and  lifting 
and  that  his  impairments  therefore  did 
not  prevent  him  from  resuming  his  past 
work.  The  decision  made  no  reference 
to  the  findings  of  the  first  ALJ.  This 
decision  became  the  final  decision  of 
the  Secretary. 

Upon  appeal,  the  district  court 
granted  the  Secretary's  motion  for 
summary  judgment.  The  district  court 
found  that  substantial  evidence 
supported  the  finding  that  the  claimant 
could  perform  light  work  and,  therefore, 
was  not  disabled,  Mr.  Chavez  appealed 
this  decision  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 

Holding:  The  Ninth  Circuit  stated 
that: 

The  principles  of  res  judicata  apply  to 
administrative  decisions,  although  the 
doctrine  is  applied  less  rigidly  to 
administrative  proceedings  than  to 
judicial  proceedings.  The  claimant,  in 
order  to  overcome  the  presumption  of 
continuing  nondisability  arising  from 
the  first  administrative  law  judges's 
findings  of  nondisability,  must  prove 
"changed  circumstances"  indicating  a 
greater  disability.  (Citations  omitted.) 

The  court  then  foimd  that  Mr. 
Chavez's  "attainment  of  'advanced  age' 
constitutes  a  changed  circumstance 
precluding  the  application  of  res 
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judicata  to  the  first  administrative  law 
judge's  ultimate  finding  against 
disability."  In  addition,  the  court 
concluded  that  "(tjhe  first 
administrative  law  judge's  findings 
concerning  the  claimant's  residual 
functional  capacity,  education,  and 
work  experience  are  entiUed  to  some  res 
judicata  consideration  in  subsequent 
proceedings." 

Statement  As  To  How  Chavez  Differs 
From  Social  Security  Policy 

Under  SSA  policy,  if  a  determination 
or  decision  on  a  disability  claim  has 
become  final,  the  Agency  may  apply 
administrative  res  judicata  with  respect 
to  a  subsequent  disability  claim  under 
the  same  title  of  the  Act  if  the  same 
parties,  facts  and  issues  are  involved  in 
both  the  prior  and  subsequent  claims. 
However,  if  the  subsequent  claim 
involves  deciding  whether  the  claimant 
is  disabled  during  a  period  that  was  not 
adjudicated  in  the  final  determination 
or  decision  on  the  prior  claim,  SSA 
considers  the  issue  of  disability  with 
respect  to  the  unadjudicated  period  to 
be  a  new  issue  that  prevents  the 
application  of  administrative  res 
judicata.  Thus,  when  adjudicating  a 
subsequent  disability  claim  involving  an 
unadjudicated  period,  SSA  considers 
the  facts  and  issues  de  novo  in 
determining  disability  with  respect  to 
the  unadjudicated  period.  SSA  does  not 
adopt  findings  from  the  final 
determination  or  decision  on  the  prior 
disability  claim  in  determining  whether 
the  claimant  is  disabled  with  respect  to 
the  unadjudicated  period.  Further, 
under  SSA  policy,  a  prior  final 
determination  or  decision  that  a 
claimant  is  not  disabled  does  not  give 
rise  to  any  presumption  of  a  continuing 
condition  of  nondisability.  When  a 
subsequent  claim  involves  an 
unadjudicated  period,  the  determination 
or  decision  as  to  whether  a  claimant  is 
disabled  with  respect  to  Uiat  period  is 
made  on  a  neutral  basis,  without  any 
inference  or  presumption  that  a 
claimant  remains  "not  disabled." 

The  United  States  Court  of  Appeals 
for  the  Ninth  Circuit  held  Uiat  a  final 
decision  by  an  ALJ  that  a  claimant  is  not 
disabled  gives  rise  to  a  presumption  that 
the  claimant  continues  to  be  not 
disabled  after  the  period  adjudicated, 
and  that  this  presumption  of  continuing 
nondisability  applies  when  adjudicating 
a  subsequent  disabiUty  claim  with  an 
unadjudicated  period  arising  under  the 
same  tide  of  die  Act  as  the  prior  claim. 
In  order  to  rebut  the  presumption  of 
continuing  nondisability.  a  claimant 
must  prove  '"changed  circumstances' 
indicating  a  greater  disability."  In 
addition,  the  court  indicated  that  where 


the  claimant  rebuts  the  presumption  by 
proving  a  "changed  circumstance," 
principles  of  res  judicata  require  that 
certain  findings  contained  in  the  final 
decision  by  \he  ALJ  on  die  prior  claim 
be  given  some  res  judicafa  consideration 
in  determining  whether  Uie  claimant  is 
disabled  with  respect  to  the 
unadjudicated  period  involved  in  the 
subsequent  claim.  The  court  concluded 
that  where  the  final  decision  by  die  ALJ 
on  die  prior  claim,  which  found  die 
claimant  not  disabled,  contained 
findings  of  the  claimant's  residual 
functional  capacity,  education,  and 
work  experience,  SSA  may  not  make 
diffierent  findings  in  adjudicating  the 
subsequent  disability  claim  unless  diere 
is  new  and  material  evidence  relating  to 
the  claimant's  residual  functional 
capacity,  education  or  work  experience. 

Explanation  of  How  SSA  Will  Apply 
The  Chavez  Decision  Within  The  Circuit 
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This  Ruling  applies  only  to  disability 
cases  involving  claimants  who  reside  in 
Alaska,  Arizona,  California.  Guam. 
Hawaii.  Idaho.  Montana,  Nevada. 
Northern  Mariana  Islands.  Oregon  or 
Washington  at  the  time  of  the 
determination  or  decision  on  the 
subsequent  claim  at  the  initial, 
reconsideration,  ALJ  hearing  or  Appeals 
Council  level.  It  applies  only  to  cases 
involving  a  subsequent  disability  claim 
with  an  unadjudicated  period  arising 
under  die  same  tide  of  die  Act  as  a  prior 
claim  on  which  there  has  been  a  final 
decision  by  an  ALJ  or  die  Appeals 
Council  that  the  claimant  is  not 
disabled. 

When  adjudicating  the  subsequent 
claim  involving  an  unadjudicated 
period,  adjudicators  will  apply  a 
presumption  of  continuing 
nondisability  and  determine  that  the 
claimant  is  not  disabled  with  respect  to 
that  period,  unless  die  claimant  rebuts 
the  presumption.  A  claimant  may  rebut 
the  presumption  by  showing  a  "changed 
circumstance"  affecting  the  issue  of 
disability  with  respect  to  the 
unadjudicated  period,  e.g.,  a  change  in 
the  claimant's  age  category  under  20 
CFR  404.1563  or  416.963,  an  increase  in 
the  severity  of  the  claimant's 
impairment(s),  die  alleged  existence  of 
an  impainnent(s)  not  previously 
considered,  or  a  change  in  the  criteria 
for  determining  disability. 
If  the  claimant  rebuts  the 
presumption,  adjudicators  then  must 
give  effect  to  certain  findings,  as 
explained  below,  contained  in  the  final 
decision  by  an  ALJ  or  die  Appeals 
Coimcil  on  the  prior  claim,  when 
adjudicating  the  subsequent  claim.  For 
diis  purpose,  diis  Ruling  applies  only  to 
a  finding  of  a  claimant's  residual 


functional  capacity,  education,  or  work 
experience,  or  other  finding  required  at 
a  step  in  the  sequential  evaluation 
process  for  determining  disability 
provided  under  20  CFR  404.1520 
416.920  or  416.924,  or  a  finding   ' 
required  under  die  evaluation  process 
for  determining  disabUity  provided 
under  20  CFR  404.1578,  as  appropriate, 
which  was  made  in  die  final  decision  on 
die  prior  disability  claim.  Adjudicators 
must  adopt  such  a  finding  from  die  final 
decision  on  the  prior  claim  in 
determining  whedier  die  claimant  is 
disabled  with  respect  to  the 
unadjudicated  period  unless  there  is 
new  and  material  evidence  relating  to 
such  a  finding  or  there  has  been  a 
c^ge  in  the  law,  regulations  or  rulings 
affecting  tiie  finding  or  die  mediod  for 
arriving  at  the  finding. 
(FR  Doc.  97-31591  FUed  12-2-97;  8:45am| 
MUJM  CODE  41W.»^ 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-1  iq 

Cancellation  of  Public  Hearing  In 
Section  302  Investigation:  Honduran 
Protaction  of  Inteliectual  Property 
Rights 

AOanCY:  Office  of  the  United  States     - 
Trade  Representative. 
ACTION:  Notice. 


SmillARY:  On  October  31 ,  1997,  the 
United  States  Trade  Representative 
(USTR)  initiated  an  investigation  under 
section  302(b)  of  die  Trade  Act  of  1974 
with  regard  to  acts,  policies,  and 
practices  of  the  Government  of 
Honduras  with  respect  to  the  protection 
of  intellectual  property  rights,  and 
proposed  to  determine  that  these  acts, 
policies  and  practices  are  actionable 
under  section  301(b)  and  diat  die 
appropriate  response  is  a  partial 
suspension  of  tariff  preference  benefits 
accorded  to  Honduras  under  the 
Generalized  System  of  Preferences 
(GSP)  and  Caribbean  Basin  Initiative 
(CBI)  programs  (62  FR  60299  of 
November  7,  1997).  The  annex  to  diat 
notice  set  forth  a  list  of  articles  of 
Honduras  which  could  be  subject  to  the 
suspension  of  tariff  preference  benefits. 
The  USTR  also  invited  interested 
persons  to  submit  written  comments 
and  to  participate  in  a  public  hearing  on 
December  4,  1997,  concerning  the 
proposed  determinations  and  action. 
Due  to  a  lack  of  response,  the  December 
4, 1997  hearing  is  hereby  canceled. 
Written  comments  are  still  due  by 
December  10, 1997. 
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ADDRESSES:  Office  of  the  United  States 

Trade  Representative.  600  17th  Street, 

NW.  Washington,  DC  20508. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Morrissy,  Office  of  Trade  and 

Development,  Office  of  the  United 

States  Trade  Representative.  (202)  395- 

6971.  or  William  Busis.  Office  of  the 

General  Counsel,  Office  of  the  United 

States  Trade  Representative,  (202)  395- 

3150. 

Irring  A.  WiUianMOB. 

Chairman,  Section  301  Committee. 

[FR  Doc.  97-31803  Filed  12^2-97;  8:45  am] 

BNJJNQ  COOC  31«>-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
(97-03-C-OO-BUF)  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Buffalo  Niagara 
International  Airport,  Buffalo,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Buffalo  Niagara 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  January  2, 1998. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Philip  Brito,  Manager,  New 
Yorli  Airports  District  Office.  600  Old 
County  Road,  Suite  446,  Garden  Qty. 
New  Yorlt  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Carol  J. 
Sampson.  Senior  Grants  Specialist,  for 
the  Niagara  Frontier  Transportation 
Authority  at  the  following  address: 
Niagara  Frontier  Transportation 
Authority,  181  Ellicott  Street,  Buffalo, 
New  York  14203. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Niagara 
Frontier  Transportation  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Brito,  Manager.  New  York 


Airports  District  Office,  600  Old  County 
Road,  Suite  446,  Garden  City,  New  York 
11530  (Telephone  515-227-3800).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPP1.EMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Buffalo  Niagara  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  20, 1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Niagara  Frontier 
Transportation  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  6.  1998. 

The  following  is  a  brief  overview  of 
the  application. 

Application  number  97-03-C-OO- 
BUF. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1 , 
2006. 

Proposed  charge  expiration  date: 
March  31,  2011. 

Total  estimated  PFC  revenue: 
S6,509.194. 

Brief  description  of  proposed  projects: 

Use  Only  Proiects 

— Purchase  One  (1)  Front  End  Loader 
— Strengthen  Pavement 
— Taxiway  C  &  Perimeter  Road 
^-Overlay  Taxiways  DAF 
— Conduct  Pavement  Study 
— Rehabilitate  and  Overlay  Runway  14/ 
32 

Impose  ft  Use  Projects 

— Relocate  Airport  Beacon 

— Construct  Aircraft  &  Glycol  Storage 

Facility 
— Rehabilitate  Aircraft  Deicing  Area 
— Renovate  Common-Use  Gate  Positions 

and  Holdrooms 
— Rehabilitate  Storm  Drain 
— Purchase  Snow  Removal,  Safety, 

Police  and  Aircraft  Rescue  and  Fire 

Fighting  (ARFF)  Emergency 

Equipment 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 


INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  offices  of 
the  Niagara  Frontier  Transportation 
Authority. 

Issued  in  Jamaica,  New  York,  on  November 
25,  1997. 

Thomas  Felix. 

Manager,  Planning  6'  Programming  Branch. 

Eastern  Region. 

(FR  Doc.  97-31699  Filed  12-2-97;  8:45  ami 

BIUJNG  COOE  4S1»-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Announcing  ttie  Fifth  Meeting  of  ttie 
Crashworthiness  Sul)committee  of  the 
Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  axmounces  the 
fifth  meeting  of  the  Crashworthiness 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Conunittee 
(MVSRAC).  MVSRAC  established  this 
Subcommittee  at  the  April  1992  meeting 
to  examine  research  questions  regarding 
crashworthiness  of  vehicles  under 
10,000  pounds  GVW. 
DATES  AND  TIME:  The  meeting  is 
scheduled  for  December  15, 1997,  &t>m 
10:00  a.m.  to  3:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
room  9230  of  the  U.S.  Department  of 
Transportation  building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington,  DC. 

SUPPt-EMBITARY  INFORMATION:  In  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  research.  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research, 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  topic  of  discussion  for  this 
meeting  of  the  MVSRAC 
Crashworthiness  Subcommittee  is  the 
agency's  Advanced  Air  Bag  Technology 
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Research  Program.  The  agenda  will 
include  status  reports  on  both  the 
agency's  research  activities  and  on  the 
activities  of  the  Advanced  Air  Bag 
Technology  Working  Group,  The 
Advanced  Air  Bag  Technology  Working 
Group  was  established  by  the  MVSRAC 
Crashworthiness  Subconunittee  with  the 
goal  of  presenting  technical  information 
and  data  to  the  Crashworthiness 
Subcommittee. 

The  meeting  is  open  to  the  public, 
and  participation  by  the  public  will  be 
moderated  by  the  Subcommittee 
Chairperson. 

A  public  reference  file  (Number  88- 
01 — Crashworthiness  Subcommittee) 
has  been  established  to  contain  the 
products  of  the  Subcommittee  and  will 
be  open  to  the  public  during  the  hours 
of  9:30  a.m.  to  4:00  p.m.  at  the  National 
Highway  Traffic  Safety  Administi^tion's 
Technical  Information  Services  in  Room 
5108  at  400  Seventh  Street,  SW., 
Washington.  DC  20590,  telephone:  (202) 
366-2768. 


FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Office  of  Research  and 
Development,  400  Seventh  Street,  SW., 
Room  6206,  Washington,  DC  20590, 
telephone:  (202)  366-4862,  telefax:  (202) 
366-5930. 

Issued:  November  28, 1997. 
JoKph  N.  Kanianthni, 
Acting  Chairperson,  Crashworthiness 
Subcommittee.  Motor  Vehicle  Safety  Research 
Advisory  Committee. 

(FR  Doc.  97-31743  Filed  12-2--97:  8:45  am] 
BHJJNQ  COOE  4t10-aS.f> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Research  and 
Meeting 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 


Development  Programs 


SUMMARY:  This  notice  announces  a 
pubUc  meeting  at  which  NHTSA  will 
describe  and  discuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 
DATES  AND  TIMES:  The  National  Highvray 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  December  17, 
1997,  begiiuHng  at  1:30  p.m.  and  ending 
at  approximately  5:00  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  December  8, 1997. 
Questions  may  be  submitted  in  advance 


regarding  the  agency's  research  and 
development  projects.  They  must  be 
submitted  in  writing  by  December  10, 
1997,  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  December  10  date  will 
be  answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group,  or  company  asking  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  answers  to  questions  submitted 
by  December  10  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Clarion  Inn,  Detroit  Metro  Airport. 
9191  Wickham  Road,  Romulus,  MI 
48174.  Suggestions  for  specific  R&D 
topics  as  described  below  and  questions 
for  the  December  17, 1997,  meeting 
relating  to  the  agency's  research  and 
development  programs  should  be 
submitted  to  die  Office  of  die  Associate 
Administrator  for  Research  and 
Development,  NRD-01,  National 
Highway  Traffic  Safety  Administiation, 
Room  6206,  400  Seventh  St.,  S.W., 
Washington,  DC  20590.  The  fax  number 
is  (202)  366-5930. 

SUPPLEMBfTARY  INFORMATION:  NHTSA 
intends  to  provide  detailed 
presentations  about  its  research  and 
development  programs  in  a  series  of 
public  meetings.  The  series  started  in 
April  1993.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  nineteenth  meeting  in  the  series 
will  be  held  on  December  17, 1997. 
NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics  to  be  presented.  NHTSA  will  base 
its  decisions  about  the  agenda,  in  part, 
on  the  suggestions  it  receives  by  close 
of  business  at  4:15  p.m.  on  December  8. 
1997.  Before  the  meeting,  it  will  publish 
a  notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the 
information  numbers  listed  elsewhere  in 
diis  notice  or  from  NHTSA 's  Web  site 
under  Announcements/Public  Meetings 
at  URL  http://virww.nhtsa.dot.gov/nht8a/ 
announce/meetings/.  NHTSA  asks  that 
the  suggestions  be  limited  to  six,  in 
priority  order,  so  that  the  presenfations 
at  the  December  17  RftD  meeting  can  be 
most  useful  to  the  audience.  Specific 
R&D  topics  are  listed  below.  Many  of 
these  topics  have  been  discussed  at 
previous  meetings.  Suggestions  for 
agenda  topics  are  not  restricted  to  this 
listing,  and  interested  parties  are  invited 
to  suggest  other  R&D  topics  of  specific 
interest  to  their  organizations. 


Additionally,  if  any  interested  parties 
would  like  to  make  a  presentation 
regarding  technical  issues  concerning 
any  of  NHTSA's  research  programs, 
information  concerning  the  proposed 
topic  and  speaker  should  be  submitted 
in  writing  by  close  of  business 
December  8, 1997. 
Specific  R&D  topics  are: 
Fiscal  Year  1998  R&D  Research 
Efforts, 

International  Harmonized  Research 
Activities  (IHRA), 

On-line  tracking  system  for  NHTSA's 
research  projects,  and 

Crash  Injury  Research  and 
Engineering  Network  (CIREN). 

Specific  Crashworthiness  R&D  topics 
are: 

Automatic  lifesaving  system — 
improved  triage,  transport,  and 
treatment  decisionmaking  for  automatic 
collision  notification  technologies. 
Status  of  advanced  air  bag  research. 
Demonstration  of  CD  ROM  for  child 
restraint/vehicle  compatibility. 

Preparation  of  new  dummies  for 
assessment  of  advanced  air  bag 
technology. 

Status  of  research  on  restraint  systems 
for  rollover  protection. 

Improved  frontal  crash  protection 
(program  status,  problem  identification, 
offset  testing), 
Advancea  glazing  research, 
Vehicle  aggressivity  and  fleet 
compatibility. 
Upgrade  side  crash  protection. 
Upgrade  seat  and  occupant  restraint 
systems. 
Child  safety  research  (ISOFDC), 
Child  restraint/air  bag  interaction 
(CRABI)  dummy  testing. 

Truck  crashworthiness/occupant 
protection. 

National  Transportation 
Biomechanics  Rmearch  Center 
(NTBRC), 
Head  and  neck  injury  research. 
Lower  extremity  injury  research. 
Thorax  injury  research. 
Human  Injury  simtdation  and 
analysis, 

Refinements  to  the  Hybrid  in  dummy, 
and 
Advanced  fitjntal  test  dummy. 
Specific  Crash  Avoidance  R&D  topics 
are: 

National  Advanced  Drivins  Simulator 
(NADS). 

Intelligent  vehicle  initiative, 

Status  and  plans  for  anti-lock  brake 
system  (ABS)  research. 

Truck  tire  traction, 

Hiunan  factors  guidelines  for  crash 
avoidance  warning  devices. 

Drowsy  driver  monitoring, 

Driver  workload  assessment, 

Rearend  collision  avoidance  system 
guidelines, 
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Road  departure  collision  avoidance 
system  guidelines, 

Intersection  collision  avoidance 
system  guidelines,  and 

Lane  change/merge  collision 
avoidance  system  guidelines. 

National  Center  for  Statistics  and 
Analysis  (NCSA)  topic  is:  Special  crash 
investigation  studies  of  air  bag  cases. 

Separately,  questions  regarding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  close 
of  business  on  December  10,  1997,  will 
be  answered.  A  transcript  of  the 
meeting,  copies  of  materials  handed  out 
at  the  meeting,  and  copies  of  the 
luggBttions  offered  by  commenters  will 
be  available  for  public  inspection  at 
NHTSA's  Technical  Information 
Services.  Room  5108,  400  Seventh  St., 
S.W.,  Washington.  DC  20590.  Copies  of 
the  transcript  will  then  be  available  at 
10  cents  a  page,  upon  request  to 
NHTSA's  Tedmical  Information 
Services.  The  Technical  Information 
Services  section  is  open  to  the  public 
from  9:30  a.m.  to  4:00  p.m.  The 
transcript  will  also  be  available  on 
NHTSA's  Web  site  under 
Announcements/Public  Meetings  at 
URL  http://www.nhtsa.dot.gov/nhtsa/ 
announce/meetings/. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
Research  and  Development  Programs 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs),  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  on 
(202)  36&-4862  or  by  telefax  on  (202) 
366-5930  by  close  of  business  December 
8,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Gibbons,  Sta^  Assistant,  Office  of 
Research  and  Development,  400 
Seventh  Street.  S.W.,  Washington,  DC 
20590.  Telephone:  (202)  366-4862.  Fax 
number  (202)  366-5930. 

Issued:  November  26, 1997. 

Rmymaad  P.  Owings, 

Associate  Administrator  for  Research  and 
Development. 

[FR  Doc.  97-31696  Filed  12-2-97;  8:45  am] 

MLUNQCOOC  4*10-M-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety  User  Fees 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  that 
the  fiscal  year  1998  user  fee  assessments 
for  pipeline  facilities  will  be  mailed  to 
pipeline  operators  on  or  about 
December  15,  1997.  The  fees  to  be 
assessed  for  natural  gas  transmission, 
hazardous  liquid  and  liquefied  natural 
gas  (LNG)  are  indicated  below: 

Natural  gas  transmission  pipelines: 
$67.98  per  mile  (based  on  291.765  miles 
of  pipeline). 

Hazardous  liquid  pipelines:  $59.59 
per  mile  (based  on  155.558  miles  of 
pipeline). 

LNG  is  based  on  the  number  of  plants 
and  total  storage  capacity: 


Total  storage  capacity  (bbi) 


<1 0,000 

10,000-100,000  .. 
100,000-250.000 
250.000-500,000 
>500,000 


Assess- 
ment/plant 


-$1,250 
-S2,500 
-$3,750 
-$5,000 

-$7,500 


Section  60301  of  Title  49.  United 
States  Code,  authorizes  the  assessment 
and  collection  of  pipeline  user  fees  to 
fund  the  pipeline  safety  activities 
conducted  imder  49  U.S.C.  60101  et  seq. 
The  Research  and  Special  Program 
Administration  (RSPA)  assesses  each 
operator  of  regulated  interstate  and 
intrastate  natural  gas  transmission 
pipelines  (as  defined  in  49  CFR  Part 
192),  and  hazardous  liquid  pipelines 
carrying  petroleum,  petroleum  products, 
anhydrous  ammonia  and  carbon  dioxide 
(as  defined  in  49  CFR  Part  195)  a  share 
of  the  total  Federal  pipeline  safety 
program  costs  in  proportion  to  the 
number  of  miles  of  pipeline  each 
operator  has  in  service.  Onshore 
pipelines  excluded  from  regulation  by 
49  CFR  Part  195  are  not  included  in  this 
mileage.  Operators  of  LNG  facilities  are 
assessed  based  on  total  storage  capacity 
(as  defined  in  49  CFR  Part  193). 

In  accordance  with  the  provisions  of 
49  U.S.C.  60301,  Departmental 
resources  were  taken  into  consideration 
for  determining  total  program  costs.  The 
apportionment  ratio  between  gas  and 
liquid  pipeline  programs  (as  shown 
below)  is  a  result  of  the  shift  of  program 
resources  to  the  hazardous  liquid 
program  because  of  increased  emphasis 


^...u^^^.^^     ^.„.-             . 

General  pro- 

General pro- 

Year(8) 

gram  costs 

gram  costs 

(gas) 

(liquid) 

1986- 

80%  

20%. 

1990. 

1991- 

75%  

25%. 

1992. 

Year(s) 

General  pro- 
gram costs 
(gas) 

General  pro- 
gram costs 
(liquid) 

1993  .... 

1994  .... 

1995  .... 

1996  .... 
1997- 

1998. 

75%  (%  yr.) 

60%  (74  yr.) 

60%  ...„ 

65%  .......—». 

55%  

25%  (%  yr). 

40%  ('A  yr). 

40%. 

25%. 

35%. 

45%. 

In  accordance  with  the  regulations  of 
the  Department  of  the  Treasury,  user 
fees  will  be  due  30  days  after  the  date 
of  assessment.  Interest,  penalties,  and 
administrative  charges  will  be  assessed 
on  delinquent  debts  in  accordance  with 
31  U.S.C.  3717. 

Issued  in  Washington,  D.C.  November  28, 
1997. 
RkJurd  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  97-31742  Filed  12-2-97;  8:45  am] 

BMJJNO  CODE  4«10-*»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[8TB  Dodwt  No.  AB-^  {Sub-Ho.  eSX)] 

Boston  and  Maine  Corporation— 
Abandonment  Exemption — in  Carroll 
County,  NH 

Boston  and  Maine  Corporation  (B&M) 
has  filed  a  notice  of  exemption  imder  49 
CFR  part  1152  Subpart  F— Exempt 
Abandonments  and  Discontinuances  to 
abandon  an  approximately  10.80-mile 
line  of  railroad  on  the  Conway  Branch 
between  milepost  B-111.0  and  milepost 
B-121.80  in  Ossipee.  Carroll  County. 
NH.  The  line  traverses  United  States 
Postal  Service  Zip  Codes  03814,  03864 
and  03468. 

B&M  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  beKalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
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Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  afiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  Ble  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  January  2. 1998.  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  December  15, 
1997.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  23. 
1997,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary.  Case 
Control  Unit.  1925  K  Street.  N.W., 
Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  John  R.  Nadolny,  Esq., 
Boston  and  Maine  Corporation,  Law 
Department.  Iron  Horse  Park,  North 
Billerica,  MA  01862. 

If  the  verified  notice  contains  false  or 
inislaading  information,  the  exemption 
is  void  ab  initio. 

B&M  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  December  8,  1997. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423)  or  by  calling 
SEA,  at  (202)  565-1545.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  B&M  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
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>  The  Board  will  grant  a  sUy  if  an  informed 
decision  on  environmenlal  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  data  See  Exemption  of  Out- 
of-Service  Rail  Unes,  5  I.CC.  2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  thai  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  is  currently 
set  at  $900.  See  49  CFR  1002.2(fM2S). 


that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
B&M's  filing  of  a  notice  of 
consiunmation  by  December  3, 1998, 
and  there  are  no  legal  or  regulatory 
barriers  to  consummation,  the  authority 
to  abandon  will  automatically  expire. 

Decided:  November  25, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  OfRce  of  Proceedings. 
Vamon  A.  WUliams, 
Secretary. 

(FR  Doc.  97-31768  Filed  12-2-97;  8:45  am] 
BIUMQ  COOE  4«1S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Extension  of  National  Customs 
Automation  Program  Test  Regarding 
Remote  Location  Hiing 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 


SUHHARY:  This  notice  announces  that 
Customs  is  permitting  an  extension  to 
continue  the  second  prototype  of 
Remote  Location  Filing  (RLF).  This 
notice  also  invites  public  comments 
concerning  any  aspect  of  the  current 
test,  informs  interested  members  of  the 
public  of  the  eligibility  requirements  for 
voltmtary  participation,  describes  the 
basis  for  selecting  participants,  and 
establishes  the  process  for  developing 
evaluation  criteria.  To  participate  in  the 
prototype  test,  the  necessary 
information,  as  outiined  in  this  notice, 
must  be  filed  with  Customs  and 
approval  granted.  It  is  important  to  note 
that  resources  expended  by  the  trade 
and  Customs  on  these  prototypes  may 
not  cany  forward  to  the  final  program. 
The  Federal  Register  (61  FR  60749) 
notice,  dated  November  29, 1996. 
continues  to  apply  except  as  specifically 
noted  herein. 

Based  on  our  experience  in  second 
prototype  of  RLF.  we  have  made 
modifications  to  the  sections  detailing 
the  Eligibility  Criteria  and  the  Prototype 
Two  Applications.  The  changes  will 
effect  parties'who  wish  to  apply  for 
participation  in  the  extension  of  the 
second  prototype  of  RLF.  Current 
participants  may  continue  their 
participation  without  reapplying. 
EFFECTIVE  DATE:  The  extension  of  the 
second  prototype  will  commence  no 
earlier  than  January  1,  1998,  will 
continue,  and  be  concluded,  no  earlier 
than  December  31, 1998,  by  a  notice  in 
the  Federal  Register.  Comments 


concerning  any  aspect  of  the  remote 
.  filing  prototype  test  must  t>e  received  on 
or  before  January  2,  1998. 
A0DRES8ES:  Written  comments 
regarding  this  notice,  and  information 
submitted  to  he  considered  for 
voltmtary  participation  in  the  prototype 
should  be  addressed  to  the  Remote 
Filing  Team,  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  N.W.,  Room 
5.2  A,  Washington,  DC.  20229-0001. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
systems  or  automation  issues:  Joseph 
Palmer  (202)  927-0173,  Jackie  Jegels 
(202)  927-0201,  or  Patricia  Welter  (305) 
869-2780. 
-        For  operational  or  policy  issues: 
Jennifer  Engelbach  (202)  927-2293,  ta 
Don  Luther  (202)  927-0915. 

SUPPt^MENTARY  INFORMATION: 
Background 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Public  Law  103-182,  107  StaL 
2057  (December  8,  1993),  contains 
provisions  pertaining  to  Customs 
Modernization  (107  StaL  2170).  SubtiUe 
B  of  title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP), 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  631  in  SubtiUe  B 
of  the  Act  creates  sections  411  through 
414  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1411-1414).  These  define  and  list  the 
existing  and  planned  components  of  the 
NCAP  (section  411),  promulgate 
program  goals  (section  412),  provide  for 
the  implementation  and  evaluation  of 
the  program  (section  413),  and  provide 
for  remote  location  filing  (section  414). 

The  Remote  Location  Filing  (RLF) 
prototype  will  allow  an  approved 
participant  to  electronically  file  a  formal 
or  informal  consumption  entry  with 
Customs  from  a  location  within  the 
United- States  other  than  the  port  of 
arrival  (POA),  or  from  within  the  port  of 
arrival  with  a  requested  designated 
exam  site  (DES)  outside  of  the  POA. 
Section  101.9(b)  of  the  Customs 
Regulations  (19  CFR  101.9(b)), 
implements  the  testing  of  NCAP 
components.  See.  T.D.  95-21  (60  FR 
14211.  March  16,  1995). 

Since  Jime  1994.  the  Customs  Remote 
Team  has  shared  the  Customs  RLF 
concept  through  many  public  meetings 
and  concept  papers,  as  well  as  posted 
information  on  the  Customs  Electronic 
Bulletin  Board  (CEBB),  the  Customs 
Administrative  Message  System,  and  the 
Customs  web  page  at  "http:// 
www.customs.treas.gov/imp-exp/comm- 
imp/remote/toc.htm."  Pursuant  to 
§  101.9,  Customs  Regulations,  Customs 
has  been  testing  the  RLF  concept  On 
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April  6, 1995,  Customs  announced  in 
the  Federal  Register  (60  PR  17605)  its 
plan  to  conduct  the  first  of  at  least  two 
prototype  tests  regarding  RLF.  The  first 
test.  Prototype  One,  began  on  Jime  19, 
1995.  On  February  27.  1996,  Customs 
announced  in  the  Federal  Register  (61 
FR  7300)  that  it  was  permitting  an 
extension  and  expansion  of  the  RLF 
Prototype  One  until  the  implementation 
of  Remote  Prototype  Two.  On  November 
29, 1996,  Customs  aimounced  in  the 
Federal  Register  (61  FR  60749)  its  plan 
to  conclude  the  first  prototype  test  on 
December  31, 1996,  and  conduct  a 
second  prototype  test  of  RLF 
commencing  no  earlier  than  January  1, 
1997.  In  today's  document.  Customs  is 
announcing  that  it  will  permit  an 
extension  of  the  RLF  Prototype  Two. 

The  first  remote  location  prototype 
test  was  offered  in  the  Automated 
Commercial  System  (ACS).  Although 
the  second  remote  prototype  test  was 
originally  scheduled  to  be  tested  in  the 
Automated  Commercial  Environment 
(ACE),  the  success  of  Prototype  One 
precipitated  the  second  test  under  ACS 
with  a  larger  participant  pool. 

The  first  RLF  prototype  (Prototype 
One)  concluded  December  31, 1996. 
Prototype  One  was  conducted  with  a 
very  limited  number  of  participants  at 
limited  locations.  It  was  conducted  with 
minimal  system  changes  thereby 
requiring  Customs  to  intervene 
manually  in  tracking  and  processing. 
All  procedures  and  processes  were 
closely  coordinated  with  all  selected 
and  affected  parties.  The  intent  of 
Prototype  One  was  to  test  such 
operational  issues  as  communication, 
cargo  movement  and  release,  and 
service  to  and  from  remote  locations. 
Prototype  One  tested  features  such  as 
filing  fiom  a  remote  location,  alternate 
exam  location,  and  entry  summary 
workload  distribution. 

The  second  RLF  prototype  (Prototype 
Two)  commenced  January  1, 1997,  and 
will  be  extended  to  conclude  no  earlier 
than  December  31,  1998.  Prototype  Two 
is  an  expanded  version  of  Prototype  One 
with  more  ports  and  trade  participants. 
In  order  to  expand  the  prototype 
Customs  has  trained  additional  ports 
and  allowed  Customhouse  Brokers  to 
apply  as  participants.  Prototype  Two 
will  continue  to  operate  with  minimal 
system  changes.  The  intent  of  this 
prototype  is  to  test  such  operational 
issues  as  communication,  cargo 
movement  and  release,  and  service  to 
and  from  remote  locations.  This 
prototype  will  further  test  features  such 
as  filing  &om  a  remote  location  and 
alternate  exam  location. 

Additional  prototypes  of  RLF  are 
being  developed  by  Customs  to 


determine  the  systemic  and  operational 
design  of  the  final  RLF  program  which 
will  allow  all  filers  to  participate  in  this 
type  of  entry  process  at  a  national  level. 
Prototype  participants  must  recognize 
that  these  prototypes  test  the  benefits 
and  potential  problems  of  RLF  for 
Customs,  the  trade  community,  and 
other  parties  impacted  by  this  program. 

Description  of  RLF  Program 

The  RLF  program  will  be  determined 
by  the  experiences  of  the  planned 
remote  prototypes  and  with  other 
Customs  initiatives  such  as  the 
Reorganization,  ACE,  Trade  Compliance 
Redesign,' and  Year  2000  programming. 
The  Customs  RLF  team's  objectives  are: 

(1)  To  work  with  the  trade 
conmiunity,  other  agencies,  and  other 
parties  impacted  by  this  program  in  the 
design,  conduct  and  evaluation  of  a 
second  prototype  test  of  RLF; 

(2)  To  obtain  experience  through 
prototype  tests  of  RLF  for  use  in  the 
design  of  operational  procedures, 
automated  systems,  and  regulations;  and 

(3)  To  implement  RLF  on  a  national 
level  in  conjunction  with  the  Trade 
Compliance  Redesign,  and  the 
Automated  Commercial  Environment. 

Description  of  Proposed  Test 

Prototype  Two  commenced  January  1, 
1997,  and  will  run  until  concluded,  no 
earlier  than  E)ecember  31,  1998,  by  a 
notice  in  the  Federal  Register.  Prototype 
Two  will  evaluate  the  operational 
impact  and  procedures  for  a  larger 
participant  base,  testing  filing  from  a 
remote  location,  and  alternate  location 
examinations. 

Regulatory  Provisioiis  Suspended 

Certain  provisions  in  Part  111,  and 
Part  141,  of  the  Customs  Regulations 
will  be  suspended  during  this  prototype 
test.  This  will  allow  brokers  to  file 
remotely  to  service  ports,  designated  as 
"broker  districts"  in  accordance  with  a 
general  notice  published  in  the  Federal 
Register  (60  FR  49971,  dated  September 
27, 1995),  where  they  currenUy  do  not 
hold  permits,  and  to  allow  for  the 
movement  of  cargo  bom  its  port  of 
arrival  to  a  designated  examination  site 
in  another  p>ort. 

Eligibility  Criteria 

To  qualify,  a  participant  must  have 
proven  capability  to  provide 
electronically,  on  an  entry-by-entry 
basis,  the  following:  entry;  entry 
simunary;  invoice  information  (when 
required  by  the  Customs  Service)  using 
EIP;  and  payment  of  duties,  fees,  and 
taxes  through  the  Automated 
Qearinghouse  (ACH). 


The  following  additional 
requirements  and  conditions  apply: 

1.  Participants  must  be  operational  on 
ACH  30  days  before  applying  for 
Prototype  "Two. 

2.  Participants  must  be  operational  on 
EIP  before  applying  for  Prototype  Two. 

3.  The  requested  Customs  locations 
must  have  operational  experience  with 
EIP,  and  have  received  RLF  training. 

RLF  Trained  Locations 

The  following  are  locations  currenUy 
operational  under  the  RLF  Prototype 
Two  test:  (POA  indicates  a  port  trained 
as  a  port  of  arrival,  and  DES  indicates 
a  port  trained  as  a  designated 
examination  site). 


Port 

POA 

DES 

Atlanta 

Baitimore 

Buffalo 

Champlaln-Rouses  Poinl  .. 

Chaileston „ 

Chicago  ..' 

Dallas/Ft.  Worth  

Detroit 

Houlton,  ME  

Houston 

Jacksonville 

JFK 

Laredo/Eagle  Pass 

• 

• 
• 
• 
• 

• 
• 
• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

• 
• 

• 
• 

• 

• 
• 

• 
• 

• 
• 
• 
• 
• 
• 
• 

Los  Anoeles  _. 

^ 

NY/Newark  Area  . 

New  York  Seaport  — 

Ktorfolk/Richmond 

Portland,  ME  

Port  Huron „ „.. 

Rochester 

San  Diego/Otay  Mesa 

San  FrandscoADakland 

Savannah  

Seattle 

Utica/Syracuse  ...; 

• 
• 
• 

• 
• 
• 
• 

• 

• 

'  Not  available. 
Future  RLF  Trained  Locations 

As  the  prototype  continues  and  trade 
interest  warrants,  ports  which  are  not 
currenUy  trained  in  EIP  and  RLF 
processing  wUl  be  trained. 
Announcements  on  newly  trained  ports 
will  be  placed  on  the  CEBB  and 
Administrative  Message  System.  One 
criteria  for  selecting  a  port  for  training 
will  be  interest  from  the  trade. 
Participants  who  would  like  to  expand 
their  participation  to  a  non-trained  port, 
should  send  the  following  information 
to  the  Remote  Filing  Team,  at  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  N.W.  Room  5.2  A,  Washington, 
D.C.  20229-0001: 

a.  Company  name; 

b.  Contact  name  and  phone  number; 

c.  Importer  name; 

d.  Port(s)  of  interest;  and 

e.  The  estimated  number  of  entries  a 
month. 
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4.  Participants  must  maintain  a 
continuous  bond  which  meets  or 
exceeds  the  national  guidelines  for  bond 
sufficiency. 

5.  Only  entry  types  01  (consumption) 
and  11  (informal)  will  be  accepted. 

6.  Cargo  release  must  be  certified  from 
the  entry  summary  (EI)  transaction  with 
the  exception  of  immediate  delivery 
explained  in  #7. 

7.  RLF  participants  will  be  allowed  to 
file  Immediate  Delivery  releases  for 
direct  arrival  road  and  rail  freight  at  the 
land  border  using  paper  invoices  under 
Line  Release,  Border  Cargo  Selectivity 
(BCS),  or  Cargo  Selectivity  (CS).  This 
must  be  done  in  accordance  with  19 
CFR  142.21(a).  Submission  of  all  line 
items  at  the  time  of  release  will  be 
required  of  Northern  Border  filers  if  the 
release  is  effected  using  BCS  or  CS.  If  an 
examination  is  required  for  a  line 
release  transaction,  the  filer  must 
submit  all  relevant  line  item 
information  through  BCS  or  CS.  Under 
BCS  and  CS,  the  examination  will  be 
performed  at  the  port  of  arrival  using 
paper  invoices.  If  the  filer  wishes  the 
examination  to  be  performed  at  an 
alternate  site,  full  entry  summary 
information  (an  EI  transaction  in  ABI) 
with  electronic  invoice  must  be 
transmitted. 

8.  Participants  will  not  be  allowed  to 
file  a  RLF  entry  involving  cargo  that  has 
already  been  moved  using  in-bond 
procedures. 

9.  Participants  will  be  required  to  use 
other  government  agency  interfaces 
where  available. 

10.  When  necessary,  cargo  will  be 
examined  at  the  Customs  port  of  arrival, 
or,  at  Customs  discretion,  a  filer's 
requested  DES,  which  must  be  Uie 
Customs  port  nearest  the  final 
destination.  The  scheduling  (approval) 
of  merchandise  for  examination  at  a 
DES  that  is  not  at  the  port  of  arrival  will 
be  considered  a  conditional  release 
under  permit  that  automatically 
obligates  the  importer's  bond  pursuant 
to  19  CFR  113.62  for  an  immediate 
redelivery  to  the  DES.  This  Federal 
Register  Notice  advises  the  importer  of 
record  for  such  merchandise  that  this 
movement  is  a  redelivery  and  he/she 
will  not  receive  an  individual  notice  of 
redelivery.  Customs  Form  4647,  and 
that  the  redelivery  clause  of  the 
importers  bond  is  automatically 
triggered  whenever  Customs  decides  to 
examine  the  merchandise  at  a  DES  that 
is  not  at  the  port  of  arrival. 

11.  If  a  notice  of  redelivery  is  not 
complied  with,  or  delivery  to 
unauthorized  locations,  or  delivery  to 
the  consignee  without  Customs 
permission  occurs,  the  obligors  agree  to 
pay  liquidated  damages  in  die  amoimt 
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specified  pursuant  to  the  bond  in  19 
CFR  113.62  (0. 

Customs  will  work  with  all 
participants  to  ensure  that: 

(1)  Customs  contacts  and  problem 
solving  teams  are  established,  and 

(2)  Procedures  for  remote  entry  and 
entry  summary  processing  are  prepared. 

Protot3rpe  Two  Applications 

This  notice  solicits  applications  for 
participation  in  Remote  Location  Filing 
Prototype  Two.  There  are  two  distinct 
application  procedures,  which  depend 
upon  the  status  of  the  applicant.  The 
first  is  a  one-step  application  process  for 
importers  applying  on  Uieir  own  behalf 
as  well  as  for  brokers  acting  on  behalf 
of  specific  clients.  The  second  is  a  two- 
step  process  for  brokers  applying  on 
their  own  behalf 

All  applications  must  initially  be 
submitted  to  the  U.S.  Customs  Service, 
1300  Pennsylvania  Avenue,  N.W.  Room 
5.2  A.  Washington.  D.C.  20229-0001. 
Applications  will  be  accepted  up  to  30 
days  before  the  close  of  the  Prototype 
Two  extension. 

Since  this  is  an  extension  of  Remote 
Prototype  Two,  current  participants  may 
continue  their  participation  without 
reapplying.  Note  that  participation  in 
RLF  Prototype  Two  is  not  confidential, 
and  that  lists  of  participants  will  be 
made  available  to  the  public. 

Importers  /  Brokers  on  Behalf  of  Clients 

These  applications  must  be  submitted 
to  the  U.S.  Customs  Headquarters 
(address  cited  above)  with  the  following 
information: 

1.  Importer  name  and,  if  applicable, 
broker  name,  address,  and  filer  code; 

2.  Supplier  name,  address,  and 
manufacturer's  number; 

3.  Typies  of  commodities  to  be 
imported; 

4.  Other  agency  requirements; 

5.  Site(s)  from  which  the  applicant 
will  be  transmitting  the  electronic 
information; 

6.  Port  name  and  port  code  for  port(s) 
of  arrival; 

7.  Port  name  and  port  code  for 
designated  examination  site(s)  located 
nearest  the  final  destination(s); 

8.  Monthly  volume  anticipated; 

9.  Electronic  Invoicing  Program  statiis 
and  starting  date; 

10.  ElecUtjnic  Payment  (ACH)  status 
and  starting  date;  and 

11.  Main  contact  person  and 
telephone  number. 

Brokers  as  Applicants 

This  application  process  will  be  done 
in  two  steps.  During  Uie  first  step,  the 
broker  must  submit  the  following 
information  to  U.S.  Customs 
Headquarters  (address  cited  above): 


1.  Broker  name,  address,  filer  code 
andIRS«; 

2.  Electronic  Invoicing  Program  status 
and  starting  date; 

3.  Electronic  Payment  (ACH)  status 
and  starting  date; 

4.  Site{s)  from  which  the  broker  will 
be  transmitting  the  electronic 
information; 

5.  Type  of  protocol:  AD,  EDIFACT  or 
both;  and 

6.  Point  of  contact. 

Once  a  broker  has  received  written 
approval  from  U.S.  Customs 
Headquarters  to  proceed  with  the 
second  step  of  the  application  process, 
the  broker  must  submit  the  following 
information  to  the  Port  Director(s) 
overseeing  each  requested  POA  and  DES 
location  for  each  client  (importer): 

1.  Participating  client  name, 
telephone  number  and  Importer 
Number; 

2.  Supplier  name,  address,  and 
manufacturer's  number; 

3.  Types  of  commodities  to  be 
imported; 

4.  Other  agency  requirements; 

5.  Site(s)  from  which  the  applicant 
will  be  transmitting  the  electronic 
information; 

6.  Port  name  and  port  code  for  port(s) 
of  arrival; 

7.  Port  name  and  port  code  for 
designated  examination  site(s)  located 
nearest  the  final  destination^): 

8.  Monthly  entry  volume  anticipated; 

9.  Carriers  used  and  their  Automated 
Manifest  System  (AMS)  status; 

10.  Main  contact  person  and 
telephone  number  of  filer;  and 

11.  Certification  that  a  copy  of  this 
application  letter  has  been  provided  to 
the  Client  named  in  item  1. 

Basis  for  Participant  Selection 

The  basis  for  applications  approved 
by  Customs  Headquarters  will  be  EIP 
o{}erational  experience,  electronic 
abilities,  available  electronic  interfaces 
with  other  agency's  import 
requirements,  and  operational 
limitations.  For  application  scenarios 
requesting  a  DES  outside  of  Uie  POA. 
the  compliance  rate  of  the  parties 
involved  will  be  taken  into 
consideration. 

The  basis  for  applications  being 
approved  or  denied  by  the  Port 
I)irector(s)  will  involve  issues  such  as 
impact  on  available  resources, 
commodity  requirements  and  if  the  port 
has  been  tiained  in  EIP/RLF. 

The  Port  Director  has  10  working  days 
after  the  receipt  of  the  information 
required  in  the  second  step  of  the 
application  process  to  provide  written 
approval  or  denial  to  the  applicant.  If 
the  Port  Director  denies  the  application, 
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that  denial  is  effective  for  10  working 
days.  After  that,  a  new  request  may  be 
submitted  to  the  Port  EHrector  at  the  Port 
of  Arrival  and  the  E)esignated 
Examination  Site.  If  the  applicant  does 
not  receive  a  reply  from  the  Port 
Director  within  10  working  days  from 
the  date  of  submission,  the  application 
should  be  considered  denied.  Those 
applicants  not  selected  for  participation 
by  U.S.  Customs  Headquarters  will  be 
sent  a  letter  of  denial.  They  will, 
however,  be  invited  to  comment  on  the 
design,  conduct,  and  evaluation  of  this 
prototype. 

Also,  it  is  emphasized  that  if  a 
company  is  interested  in  filing  remotely, 
it  must  first  be  operational  with  EIP.  For 
information  on  EIP,  please  contact  your 
ABI  Client  Representative. 

Dismissal  From  Protot3rpe  Twro 

If  a  filer  atten>pts  to  submit  data 
relating  to  restricted  merchandise  or 
merchuidise  subject  to  quota,  anti- 
dumping duties,  countervailing  duties, 
or  other  non-eligible  data  through  the 
Electronic  Invoice  Program,  the  filer 
may  be  expelled  from  the  program, 
prevented  from  participation  in  future 
RLF  prototypes,  and  may  be  subject  to, 
liquidated  damages  and/or  penalties 
under  Section  592,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1592). 

Test  Evaluation  Criteria 

Once  participants  are  selected. 
Customs  and  the  participants  will  meet 
publicly  or  in  an  electronic  forum  to 
review  comments  received  concerning 
the  methodology  of  the  test  program  or 
procedures,  complete  procedures  in 
light  of  those  comments,  and  establish 
baseline  measures  and  evaluation 
methods  and  criteria.  Evaluations  of  the 
prototype  will  be  conducted  and  the 
final  results  will  be  published  in  the 
Federal  Register  as  required  by 
§  101.9(b),  Customs  Regulations. 

The  following  evaluation  methods 
and  criteria  have  been  identified. 

1.  Baseline  measurements  will  be 
established  through  data  queries  and 
questionnaires. 

2.  Reports  will  be  run  through  use  of 
data  query  throughout  the  prototype. 

3.  Questionnaires  will  be  distributed 
during  and  ahet  the  prototype  period. 
Participants  are  required  to  complete 
the  questionnaires  in  full  and  return 
them  within  30  days  of  receipt 

Customs  may  evaluate  any  or  all  of 
the  following  items: 

•  Workload  impact  (workload  shifts, 
volume,  etc.); 

•  Policy  and  procedural 
accommodation: 

•  Trade  compliance  impact; 


•  Alternate  exam  site  issues 
(workload  shift,  coordination/ 
communication,  etc.); 

•  Problem  solving; 

•  System  efficiency;  and 

•  Tne  collection  01  statistics. 
The  trade  will  be  responsible  for 

evaluating  the  following  items: 

•  Service  in  cargo  clearance; 

•  Problem  resolution; 

•  Cost  benefits; 

•  System  efficiency; 

•  Operational  efficiency;  and 

•  Other  items  identified  by  the 
participant  group. 

Dated:  November  26. 1997. 
Audrey  Adams, 

Acting  Assistant  Commissioner,  Office  of 
Field  Operations. 

(FR  Doc.  97-31683  Filed  12-2-97;  8:45  am] 
aNJJNQCOOE  482(M>2-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[EE-m-wq 

Proposed  Collection;  Coimnent 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  EE-1 11-80  (TD  8019),  Public 
Inspection  of  Exempt  Organization 
Returns  (§  301.6104(b)-l). 
DATES:  Written  comments  should  be 
received  on  or  before  February  2, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Public  Inspection  of  Exempt 
Organization  Returns. 


OMB  Number.  1545-0742. 

Regulation  Project  Number.  EE-1 11— 
80. 

Abstract  Internal  Revenue  Code 
section  6104(b)  authorizes  the  IRS  to 
make  available  to  the  public  the  returns 
required  to  be  filed  by  exempt 
organizations.  The  information 
requested  in  section  301.6104(b)-l(b)(4) 
of  this  regulation  is  necessary  in  order 
for  the  IRS  not  to  disclose  confidential 
business  information  furnished  by 
businesses  which  contribute  to  exempt 
black  lung  trusts. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review.  Extension  of  a 
currently  approved  collection. 

Affected  Public  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
22. 

Estimated  Time  Per  Respondent.  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  22. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  November  25, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-31593  Filed  12-2-97;  8:45  am] 
BHJJNQ  CODE  4«3»^>1-|> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 
Cancellation 

The  Department  of  Veterans  Afhirs 
notice  that  a  meeting  of  the  Advisory 
Committee  on  Minority  Veterans  to  be 
held  on  December  8, 1997,  through 
December  10, 1997,  in  Washington,  DC, 
is  hereby  canceled.  The  notice  appeared 
in  the  Federal  Register  on  November  13, 
1997,  on  page  60938. 

If  you  have  any  questions,  please 
contact  Mr.  Anthony  Hawkins, 
Department  of  Veterans  AfEairs,  at  (202) 
273-6708. 

Dated:  November  25, 1997. 

By  direction  of  the  Acting  Secretary. 
Heyward  BaonistBr, 
Coirunittee  Management  Officer. 
(FR  Doc.  97-31626  Filed  12-2-97;  8:45  am] 

BHJJNQ  CODE  S320-«1-M 
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Corrections 


Federal  Ragistar 

Vol.  62.  No.  232 
Wednesday,  December  3,  1997 


The  section  of  the  FEDERAL  REGISTER 
contains  editorial  cotrections  of  previoosly 
published  Presidential.  Rule,  Proposed  Rule. 
and  Notice  documents.  These  correctior^  are 
prapared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Fecteral  Energy  Regulatory 
CoiwiUssion 

(Doctot  No.  Cra5-221-0t7] 

Frontier  Qas  Storage  Company;  Notice 
of  Sate  Pursuant  to  Settleroent 
Agreement 

Correction 

In  notice  document  97-30998, 
appearing  on  page  63142,  in  the  issue  of 
Wednesday,  November  26, 1997,  the 
docket  number  should  appear  as  set 
forth  above. 

MJJNO  COOC  1806-01-O 


DEPARTM0IT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  RP97-155-008] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Compliance  Filing 

Correction 

In  notice  document  97-29812 
beginning  on  page  60894  in  the  issue  of 

Thursday.  November  13, 1997  the 


docket  number  should  read  as  set  forth 

above. 

MLUNQOooe  iaa»«i-o 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185  and  186 
tOPP-300681;  FRL-675fr-ai 
RIN207e-AB78 

i.ambd»-Cytwiottirin;  Pesticide 
Tolerance 

Correction 

In  rule  document  97-30939, 
beginning  on  page  63002.  in  the  issue  of 
Wednesday,  November  26, 1997,  make 
the  following  corrections: 

1.  On  page  63002,  in  the  first  coltmin, 
in  the  DATES  section,  in  the  fourth  line, 
"January  28,  1998."  should  read 
"January  26,  1998." 

2.  On  page  63010,  in  the  third 
coliunn,  in  the  docket  line,  "97-30959" 
should  read  "97-30939". 

MUMQCOOE  1SO»«1-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  200 
[Dodwt  No.  96N-0048I 

Sterility  Requirements  for  Initalation 
Solution  Products 

Correction 

In  proposed  rule  dociunent  97-25130, 
beginning  on  page  49638,  in  the  issue  of 


Tuesday,  September  23, 1997,  in  the 
third  column,  in  the  DATES  section,  in 
the  sixth  and  seventh  lines,  "March  23, 
1998."  should  read  "1  year  after  its  date 
of  publication  in  the  Federal  Register." 

BILUNQ  C006  1US-01-O 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Parts  213a  and  290 


{INS  Na  1807-M] 

RIN1115-AES8 

Affidavits  Of  Support  on  BeltaH  of 
Immigranta 

Correction 

In  rule  document  97-27605, 
beginning  on  page  54346.  in  the  issue  of 
Monday,  October  20,  1997,  make  the 
following  correction: 

f213&2    [Corrected] 

On  page  54353,  in  the  first  column,  in 
§  213a.2(a)(2)(i),  in  the  sixth  line 
"before"  should  read  "after". 

BILUNO  COOE  150641-0  ^ 


Wednesday 
December  3,  1997 


Part  II 


Office  of  Personnel 
Management 


Science  and  Technology' Reinvention 
Laboratory  Personnel  IDemonstration 
Project  at  the  Naval  Sea  Systems 
Command  Warfare  Centers;  Notice 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Science  and  Technology  Reinvention 
Laboratory  Personnel  Demonstration 
Project  at  the  Naval  Sea  Systems 
Command  Warfare  Centers 

AG0CY:  Office  of  Personnel 

Management. 

ACnON:  Notice  of  approval  of 

Demonstration  Project  final  plan. 

summary:  The  National  Defense 
Authorization  Act  of  fiscal  year  1995 
(P.L.  103-337)  authorizes  the  Secretary 
of  Defense,  with  Office  of  Personnel 
Management  (OPM)  approval,  to 
conduct  a  Personnel  Demonstration 
Project  at  Department  of  Defense  (DoD) 
laboratories  designated  as  Science  and 
Technology  Reinvention  Laboratories. 
The  legislation  requires  that  most 
requirements  of  Section  4703  of  Title  5 
shall  apply  to  the  Demonstration 
Project  Section  4703  requires  OPM  to 
publish  the  project  plan  in  the  Federal 


DATES:  This  Demonstration  Project  may 
be  implemented  by  the  Warfare  Centers 
beginning  on  March  3, 1998. 
FOR  FURTHER  MTORMATION  CONTACT: 

Warfare  Centers:  Shirley  Scott,  Deputy 
Etemonstration  Project  Manager, 
NSWCDD.  HR  Department.  17320 
Dahlgren  Road,  Dahlgren.  VA  22448, 
540-653-4623. 

OPM:  Fidelma  A.  Donahue.  U.S.  Office 
of  Personnel  Management,  1900  E. 
Street,  NW,  Room  7460,  Washington, 
DC  20415.  202-606-1138. 

SUPPt^MENTARY  INFORMATION: 

1.  Background 

Since  1966,  at  least  19  studies  of 
Department  of  Defense  (DoD) 
laboratories  have  been  conducted  on 
laboratory  quality  and  personnel. 
Almost  all  of  these  studies  have 
recommended  improvements  in  civilian 
personnel  policy,  organization,  and 
management.  The  Warfare  Centers' 
Personnel  Demonstration  Project 
involves  a  simplified  classification 
system  for  GS  employees,  {)erformance 
development  and  incentive  pay  systems, 
a  streamlined  reduction-in-force  system, 
and  a  simplified  examining  and 
appointment  process. 

2.  Overvjmv 

Twenty-three  letters  were  received 
and  one  individual  commented  on  the 
Federal  Register  notice  at  the  Public 
Hearing.  These  comments  brought 
several  new  perspectives  to  the 
attention  of  those  responsible  for 
implementing,  overseeing,  and 


evaluating  the  project.  The  conunents 
highlighted  instances  of 
miscommunication  and 
misunderstanding  with  the  present 
system  as  well  as  the  project 
interventions.  Further,  they  underscored 
the  importance  of  providing  training  to 
employees  and  supervisors  on  the 
Demonstration  Project.  The  substance  of 
all  comments  received  has  been 
conveyed  to  the  Warfare  Centers' 
Executive  Group  and  the  Commanding 
Officers  and  Executive  Directors  of  the 
seven  Warfare  Center  Divisions  in  the 
event  that  local  policies,  processes  and 
training  sessions  may  benefit  from  such 
perspectives.  A  summary  of  all 
comments  received,  along  with 
accompanied  responses,  is  provided 
below. 

(A).  General  Management  Issues 

Comments:  Several  comments 
expressed  concern  over  a  Demonstration 
Project  which  provides  additional 
flexibility  to  supervisors  and  suggested 
that  these  flexibilities  will  allow  for  or 
promote  abuses  and  compromises  of  the 
merit  system.  With  the  feeling  that 
many  supervisors  currently  do  not 
properly  execute  supervisory 
responsibilities  or  utilize  the  authority 
and  tools  provided  under  the  current 
system,  these  employees  fear  a  new 
system  that  gives  supervisors  additional 
flexibility  over  their  career  and  pay. 
Several  comments  mentioned  that  no 
checks  or  oversight  seem  apparent  and 
that  management  accountability  is 
lacking  under  the  Project. 

Response:  The  Warfare  Centers 
acknowledge  that  the  Personnel 
Demonstration  Project  provides 
increased  authority  and  responsibility  to 
supervisors,  particularly  in  those  areas 
impacting  employees'  pay.  The  Office  of 
Personnel  Management's  (OPM's) 
experience  with  other  Personnel 
Demonstration  Projects,  including  the 
"China  Lake"  Project,  does  not  support 
the  assiunptibn  that  increased 
supervisory  discretion  and  authority 
leads  to  merit  system  abuses.  However, 
the  Warfare  Centers  are  sensitive  to  the 
concerns  expressed  by  many  of  the 
comments  and  are  committed  to  holding 
supervisors  accountable  for  the  proper 
use  of  increased  authorities  and 
flexibilities.  To  assist  supervisors  in 
carrying  out  their  new  responsibilities, 
the  Demonstration  Project  currentiy 
requires  that  supervisors  be  trained  on 
the  new  system  and  receive  feedback 
from  a  number  of  sources,  including 
employees,  on  their  supervisory  skills 
and  leadership  behaviors.  Aggregate 
data  from  the  feedback  process  will  be 
made  available  to  the  top  management 
of  the  Warfare  Center  Divisions  and  will 


be  used  to  monitor  and  identify  further 
supervisory  development  and  training 
needs.  Additionally,  extensive 
independent  evaluations  of  the 
Personnel  Demonstration  Project  will  be 
conducted  by  OPM's  Personnel 
Resources  and  Development  Center 
(PRDC)  over  the  first  five  years  of  the 
project.  The  results  of  these  evaluations 
will  provide  the  Warfare  Centers  with 
information  as  to  whether  specific 
provisions  of  the  project  need  to  be 
modified,  continued  as  is,  or  curtailed. 

(B).  Career  Path  and  Broad  Bands 

Comments  received  on  this  aspect  of 
the  Personnel  Demonstration  Project 
were  related  to  several  subtopics. 

(1)  Assignment  of  Occupations  to  Career 
Paths 

Comments:  Several  comments  were 
submitted  raising  concern  about  the 
identification  of  occupations  to  career 
paths.  These  comments  expressed  a 
belief  that  such  segmentation  of  the 
workforce  is  counterproductive  to  a 
teaming  environment  and  may  lead  to  a 
form  of  career  path  or  series-based 
discriminatory  actions.  For  the  most 
part,  these  comments  were  specifically 
related  to  the  assignment  of  GS-346, 
Logistician  positions,  to  the 
Administrative/Technical  (NT)  Career 
Path. 

Response:  The  Career  Paths  selected 
for  the  War&re  Centers'  Personnel 
Demonstration  Project  are  substantially 
similar  to  those  used  in  the  "China 
Lake"  Personnel  Demonstration  Project 
with  a  few  modifications  made  to 
further  streamline  the  classification  and 
compensation  processes.  The  Warfare 
Centers'  Personnel  Demonstration 
Project  groups  positions  by  occupations 
under  one  of  tluee  Career  Paths — 
Scientific/Engineering  (ND); 
Administrative/Technical  (NT);  and 
General  Support  (NG).  Each  career  path 
covers  occupations  similarly  treated  in 
regard  to  type  of  work,  typical  career 
progression,  and  qualification 
requirements.  Using  these  criteria, 
positions  designated  as  Logistician,  CS- 
346  series,  are  assigned  to  the 
Administrative/Technical  (NT)  Career 
Path. 

(2)  Band  Levels  and  Salary  Ranges 

Comments:  Two  individuals 
expressed  concern  that  the  proposed 
broad  banding  structure  reduces  the 
number  of  formal  promotion  events, 
removes  the  social  distinctions  between 
project  leaders  and  workers,  and  results 
in  a  loss  of  status  currenUy  associated 
with  the  General  Schedule  grade  level. 
Another  individual  offered  an  opinion 
that  a  system  which  includes  seventeen 
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broad  bands  is  contrary  to  the  stated 
objective  of  making  "the  distinctions 
between  levels  easier  to  discern  and 
more  meaningful."  Others  perceive  that 
the  proposed  broad  banding  system 
serves  to  unfjairly  discriminate  against 
women  and  minorities  in  that  these 
groups  of  employees  are  predominately 
assigned  to  the  Administrative  and 
Technical  (NT)  and  General  Support 
(NG)  Career  Paths  whose  fiill 
performance  levels  are  lower  than  that 
assigned  to  the  Scientific  and 
Engineering  (ND)  Career  Path. 
Comments  also  questioned  the  use  of  a 
salary  overlap  between  the  broad  bands 
and  raised  concern  over  the  reallocation 
of  pay  upon  conversion  for  special 
salary  rate  employees. 

Response:  The  Warfare  Centers 
recognize  there  may  be  a  concern  over 
the  perceived  loss  of  status  and 
frequency  of  promotions  that  result  from 
a  broad  banding  system.  Broad  banding 
systems,  by  their  very  nature,  serve  to 
reduce  the  number  of  formal  promotion 
events  and  to  remove  some  of  the 
distinctions  among  positions  common 
to  the  General  Schedule  classification 
system.  Results  of  the  "China  Lake" 
project  did  not  indicate  that  tills  was  a 
continuing  concern  of  the  workforce 
during  the  life  of  the  project.  The  key 
objectives  of  the  Warfare  Centers'  Broad 
Banded  Classification  System  are^o 
simplify  the  current  classification 
system,  reduce  distinctions  between 
levels  of  work,  and  provide  managers 
greater  flexibility  to  make  assignments 
as  work  needs  warrant. 

The  grouping  of  General  Schedule 
grades  into  broad  bands  under  each  of 
the  three  career  paths  was  based  on  the  ' 
typical  career  progressions  and  full 
performance  level  of  positions  under  the 
current  General  Schedule  system.  In 
addition,  the  salary  progressiob  of  each 
career  path  is  reflective  of  typical  salary 
progression  present  in  the  non-Federal 
sector.  It  was  not  based  on  non-merit 
factors  such  as  race,  sex,  gender,  age,  or 
national  origin.  Experience  of  the 
"China  Lake"  Project,  used  as  a  model 
for  the  Warfare  Centers'  Personnel 
Demonstration  Project,  did  not  support 
the  concerns.  To  assist  the  Warfare 
Centers  in  monitoring  this  important 
issue,  data  on  band  level,  salary,  and 
workforce  demographics,  supplemented 
by  perceptual  data,  are  included  in  tiie 
planned  evaluation  strategy.  Evaluation 
results  will  alert  the  Warfare  Centers  of 
any  unintended  outcomes  of  the  broad 
banded  classification  system  and  will 
serve  as  the  basis  for  decisions  to 
modify,  continue  as  currently  stated,  or 
to  curtail  the  Demonstration  Project 

The  salary  range  of  each  broad  band, 
with  the  exception  of  Band  I  of  each 


career  path  and  ND  VI,  has  been 
extended  to  cover  the  salary  range  of  the 
next  lower  General  Schedule  grade.  The 
extended  salary  range  serves  to  replicate 
the  overlap  found  in  the  current  General 
Schedule  system  and  was  included  to 
facilitate  assignment  and  pay  setting 
flexibilities  and  to  control  costs  that 
would  otherwise  occur  upon 
promotions.  The  pay  sf»ecial  salary  rate 
employees  receive  under  the  current 
system  is  in  many  cases  encompassed 
within  the  salary  range  of  the  broad 
banding  system.  The  special  provisions 
for  reallocating  the  pay  of  special  salary 
rate  employees  were  included  in  the 
project  to  avoid  payment  of  an 
unintended  windfiall. 


(3)  Lack  of  Salary  Progression  for  GS-13 
Scientists  and  Engineers 

Comment:  Several  comments  were 
received  on  the  lack  of  salary 
progression  for  those  individuals  who 
will  convert  into  the  Personnel 
Demonstration  Project  at  the  top  end  of 
the  recognized  full  performance  level,  in 
particular  Scientists  and  Engineers  at 
the  GS-13  level.  One  individual 
suggested  a  modification  to  the  Project 
to  have  a  salary  range  extending  beyond 
step  10  of  the  GS-13  grade  level. 

Response:  This  issue  residts  from  high 
grade  controls  that  impact  on  all  of  the 
Science  and  Technology  Reinvention 
Laboratory  Personnel  Demonstration 
Projects.  Any  negative  impact  under  the 
Demonstration  Project  will  be  no  greater 
than  that  under  the  current  General 
Schedide  system. 

(C).  Performance  Appraisal  and 
Performance  Development  System 

Comment:  Concern  was  expressed 
over  the  proposed  change  to  a  two  level 
(pass/fail)  rating  system  stating  that 
such  a  system  would  de-motivate 
employees.  Others  expressed  concern 
about  the  lack  of  specificity  in  the 
requirements  for  setting  and 
communicating  performance 
expectations.  Le.,  timing,  format, 
dociunentation  requirements. 
Additionally,  comments  were  made  that 
the  non-adverse  reduction  to  a  lower 
band  level  would  be  perceived  by 
employees  as  an  adverse  action. 

Response:  Since  the  initial 
development  of  the  Personnel 
Demonsti^tion  Project,  the  Office  of 
Personnel  Management  has  modified  its 
regulations  governing  Performance 
Appraisal  Systems  granting  agencies  the 
option  of  adopting  a  two  level  rating 
system.  The  planned  evaluation  of  this 
Demonstration  Project  will  assist  in 
providing  data  on  tiie  merits  of  a  pass/ 
fail  system. 


The  current  performance  appraisal 
system  prescribes  documentation  of 
performance  standards  and  elements, 
includes  a  requirement  for  periodic 
(mid-year)  performance  discussions, 
and  establishes  the  format  for  specified 
documentation  requirements.  Yet,  as 
acknowledged  by  the  comments,  many 
perceive  the  current  system  as  not 
working  despite  these  requirements. 
The  Warfare  Centers  believe  it  is 
essential  that  employees  fully 
understand  performance  expectations 
and  will  focus  significant  training  for 
supervisors  to  that  end.  This  training 
will  cover  setting  and  communicating 
performance  expectations,  providing 
feedback,  and  communicating  the 
linkage  between  performance 
expectations  and  the  incentive  pay 
process.  Furthermore,  the  Divisions  will 
determine  documentation  requirements 
which  meet  their  specific  organizational 
needs,  values,  and  cultures. 

The  reduction  in  band  level  may  be 
taken  only  after  an  employee  has  been 
placed  on  and  failed  a  Performance 
Plan.  Safegiiards  have  been  provided  in 
the  Demonstration  Project  to  ensure  the 
decision  to  use  the  non-adverse 
assignment  to  a  lower  band  is  well 
docimiented,  used  appropriately,  and 
allow  employees  avenues  of  redress. 

(D).  Incentive  Pay  System 

Comment:  A  number  of  comments 
raised  concern  over  the  subjective 
nature  of  the  incentive  pay  criteria 
leaving  the  employee's  salary 
progression  largely  at  the  discretion  of 
the  supervisor.  Additionally,  several 
viewed  the  criteria  as  being  outside  the 
control  of  the  employee  and  bearing 
littie  relationship  to  the  employee's 
actual  performance.  Several  raised 
concern  on  management's  ability  to 
adjust  the  size  of  the  incentive  pay  fund 
in  an  attempt  to  maintain  or  lower  labor 
rates  or  delay  the  need  for  a  reduction- 
in-force.  Also  one  comment  expressed 
concern  that  the  incentive  payout  would 
be  limited  to  granting  bonus  pay  in  lieu 
of  salary  increases,  thus  negatively 
impacting  the  employee's  retirement 
pay. 

Response:  The  Warfare  Centers 
recognize  that  employee  perceptions  of 
the  success  of  the  overall  Personnel 
Demonstration  Project  will  largely  be 
governed  by  their  perceptions  of  the 
how  well  the  Warfare  Centers  manage 
the  incentive  pay  system.  A  key 
flexibility  to  the  Demonstration  Project 
is  to  provide  the  Divisions  the  authority 
to  manage  an  incentive  pay  system 
which  best  meets  their  needs  in  terms 
of  culture,  values,  and  financial 
situations.  The  specific  criteria  and 
process  for  incentive  pay  decisions  as 
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well  as  the  size  of  the  incentive  pay 
fund  are  some  of  the  many  aspects  of 
the  Project  which  have  beien  delegated 
to  the  Warfare  Centers  Division  and  will 
not  be  defined  at  the  Warfare  Center 
level.  The  project  provides  for 
supervisory  training  which  will  stress 
the  importance  of  establishing, 
interpreting,  and  communicating 
incentive  pay  criteria  to  help  employees 
understand  what  is  expected  in  order  to 
receive  incentive  pay.  Additionally,  in 
exercising  these  authorities,  each 
Warfare  Center  Division  will  be 
prepared  to  communicate  the  criteria, 
process,  and  decisions  on  the  use  of  the 
incentive  pay  fund  to  its  workforce. 

(E).  Reduction-in-Force 

Comment:  Two  comments  included  a 
concern  that  the  revised  Reduction-In- 
Force  system  would  provide 
management  the  ability  to  target 
individuals  and  stated  a  belief  that  this 
targeting  would  be  in  violation  of 
veterans'  preference  rights  or  laws 
precluding  discrimination  based  on  age. 
Additional  comments  raised  concern 
about  the  impact  of  the  revised 
competitive  area  definition.  This  is  seen 
as  Hmiting  placement  considerations 
and  as  a  major  threat  to  job  security. 

Response:  In  developing  the 
Personnel  Demonstration  Project,  the 
Warfare  Centers  adopted  as  one  of  the 
guiding  principles  the  preservation  of 
veterans'  preference  laws.  Extensive 
review  of  the  project  interventions  was 
conducted  to  ensure  that  no  aspect  of 
veterans'  preference  entitlement  has 
been  adversely  impacted.  Additionally, 
simulated  reduction-in-force  scenarios 
were  conducted  to  ensure  that  at  a 
minimum  the  proposed  changes  did  not 
adversely  impact  on  veterans,  women, 
minorities  and  other  protected  groups 
when  compared  with  the  current 
reduction-in-force  system.  The 
Personnel  Demonstration  Project, 
including  the  revised  reduction-in-fbrce 
changes,  may  be  implemented  within 
local  bargaining  units  only  throi^  the 
collective  bargaining  process.  In  the 
event  that  full  agreement  is  not  reached 
prior  to  the  need  to  conduct  a  reduction- 
in-force.  the  competitive  area  was 
redefined  to  ensure  that  Demonstration 
Project  participants  euad  non- 
Demonstration  Project  participants  do 
not  compete  unfairly  for  placement 
considerations. 

(F).  Miscellaneous  Comments 

Additional  comments  received  on  the 
Project  Proposal  requested  that  the 
project  remove  the  ceiling  on  overtime 
rates.  One  comment  perceived  an 
inconsistency  in  the  assignment  of 
"non-professional  technicians"  to  the 


Administrative/Technical  (NT)  career 
path  and  the  exemption  from  overtime 
provisions  based  on  professional 
criteria.  Another  comment 
commimicated  refusal  to  waive  any 
portion  of  rights  conveyed  to  citizens  by 
the  U.S.  Constitution. 

Response:  The  Personnel 
Demonstration  Project  covers  those 
interventions  which  the  Warfare  Centers 
believe  to  be  fundamentally  critical  to 
successful  mission  execution  and 
organizational  excellence  and  was  not 
intended  to  address  all  problems 
associated  with  the  current  General 
Schedide  system.  Together  the 
interventions  proposed  provide  the 
Warfare  Centers  with  the  ability  to 
obtain,  develop,  incentivize,  and  retain 
high  performers  while  being  responsive 
to  biisiness  considerations  and  overall 
workforce  costs.  The  project  does  not 
modify  the  overtime  provisions  and  the 
definitions  of  exemption  criteria  under 
the  Fair  Labor  Standards  Act  covered  by 
Title  5,  CFR  Part  551.  This 
Demonstration  Project  has  been 
developed  under  the  authority  granted 
to  agencies  in  Section  4703  of  Title  5. 
Individual  permission  is  not  needed  to 
implement  the  Project.  There  is  no 
authority  nor  intent  to  waive  individual 
constitutional  rights. 

3.  DemoDstration  Pro)ect  Clarifications 

To  clarify  how  classification  appeals 
are  to  be  processed  under  the  personnel 
demonstration  project,  additional 
language  was  incorporated  into  section 
ni.B.l.  In  addition,  minor  editorial  and 
technical  clarifications  were  made  to 
improve  the  final  version  of  the 
personnel  demonstration  project. 

OSice  of  Personnel  Management 
Janice  R.  Lachance, 

Director. 
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I.  Executive  Summary 

The  Naval  Surface  Warfare  Center  and 
the  Naval  Undersea  Warfare  Center, 
designated  as  Science  and  Technology 
Reinvention  Laboratories,  wish  to 
conduct  a  Personnel  Demonstration 
Project  similar  in  nature  to  that  of  the 
1980  Demonstration  Project  approved 
for  the  Naval  Weapons  Center,  China 
Lake,  and  Naval  Ocean  Systems  Center, 
San  Diego.  The  Warfare  Centers'  project 
includes  the  following  key  project 
components:  A  Broad  Banding 
Classification  and  Pay  System  for 
"white  collar"  employees;  a 
Performance  Development  System;  an 
Incentive  Pay  System;  a  new  Reduction- 
in-Force  (RIF)  system;  and  a 
Competitive  Examining  and 
Appointment  System.  The  Warfare 
Centers'  project  addresses  an 
organization  which  is  substantially 
larger  (over  23,000  employees),  has 
greater  diversity  of  mission  than 
previous  projects,  and  has  extensive 
imion  involvement  at  all  major  sites.  In 
addition,  the  project  plan  has  been 
developed  with  on-going  involvement  of 
the  various  unions  represented  in  the 
Warfare  Centers. 

n.  Introduction 

A  Purpose 

The  overall  goal  of  the  Demonstration 
Project  is  to  implement  a  Human 
Resource  Management  System  that 
facilitates  mission  execution  and 
organization  excellence  and  responds  to 
today's  dynamic  environment  of 

'downsizing,  restructuring  and  closiures 
by  obtaining,  developing,  utilizing, 
incentivizing  and  retaining  high 
performing  employees;  and  adjusting 
workforce  levels  to  meet  program  and 
organizational  needs.  The  system  to  be 
demonstrated  has  the  flexibilities  to 
accommodate  and  support  wide-ranging 
activity  missions,  strategies  and 
cultures.  It  is  responsive  to  business 
considerations  and  permits  a  high 
degree  of  control  over  workforce  costs. 
Clearly,  it  is  more  streamlined  and 
understandable  for  those  who  will  use 
it  as  well  as  those  affected  by  it.  Most 

'  importantiy,  it  is  focused  not  just  on  the 
needs  of  the  organization,  but  also  on 
the  needs  of  the  people  who  are  the    * 
ormnization. 

These  objectives  reflect  the  Federal 
and  DoD  goals  of  creating  a  government 
that  works  better  and  costs  less,  and  a 
flexible  system  that  can  reduce, 
restructure  or  renew  to  meet  diverse 
mission  needs,  expand  or  contract  a 
workforce  quickly,  respond  to  workload 
exigencies,  and  contribute  to  quality 
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products,  people  and  workplaces.  The 
objectives  also  align  with  the  Federal 
and  DoD  values  and  guiding  principles 
of  empowering  employees  to  get  results 
maximum  flexibility  tempered  with 
accoimtability,  innovation  and 
continuous  improvement,  caring  for 
people  during  downsizing,  and  vital 
partnerships  and  teaming  with  all  the 
stakeholders  in  the  process. 

B.  Problems  With  Present  System 

The  Warfare  Centers  find  the  current 
Federal  Personnel  System  to  be 
cumbersome,  confusing,  and  imable  to 
provide  the  flexibility  necessary  to 
respond  to  the  current  mandates  of 
downsizing,  restructuring,  and  possible 
closure  while  trying  to  maintain  a  high 
level  of  mission  excellence.  The  present 
system— a  patchwork  of  laws, 
regulations,  and  policies — often  inhibits 
rather  than  supports  the  goals  of 
developing,  recognizing,  and  retaining 
the  employees  needed  to  realign  the 
organization  with  its  changing  fiscal  and 
production  requirements. 

The  current  Civil  Service  General 
Schedule  (GS)  system  has  15  grades 
with  10  levels  each  and  involves 
lengthy,  narrative,  individual  position 
descriptions,  which  have  to  be  classified 
by  complex,  OPM-mandated  position 
classification  standards.  Because  these 
standards  have  to  meet  the  needs  of  the 
entire  federal  government,  they  are  often 
not  relevant  to  the  needs  of  the  Warfare 
Centers  and  are  frequentiy  obsolete. 
Distinctions  between  levels  are  often  not 
meaningful.  CurrenUy,  standards  do  not 
provide  for  a  clear  progression  beyond 
the  full  pierformance  level,  especially  for 
science/engineering  occupations  where 
career  progression  through  technical  as 
well  as  managerial  career  paths  is 
important. 

m  addition,  there  are  limited 
mechanisms  for  dealing  with  an 
employee  who  has  been  promoted  out  of 
his/her  level  of  expertise  or  who,  after 
a  successful  career,  has  been  unable  to 
gain  the  skills  required  of  a  new  work 
environment  In  most  cases,  the  only 
possible  action  may  be  a  reduction  in 
grade.  Under  the  current  system  a 
demotion  to  a  lower  grade  is  considered 
an  adverse  action  even  if  there  is  no  loss 
in  pay.  Under  die  proposal,  a  reduction 
in  band  level  without  a  loss  in  pay  will 
not  be  considered  an  adverse  action. 
Performance  Management  systems 
require  additional  emphasis  on 
continuous,  career-long  development  in 
a  work  environment  characterized  by  an 


ever  increasing  rate  of  change.  Since 
past  performance  and/or1ongevity  are 
the  factors  on  which  pay  raises  are 
,     currentiy  assessed,  there  is  often  no 
positive  correlation  between 
compensation  and  performance 
contributions  nor  value  to  the 
organization.  These  limited  criteria  do 
not  take  into  account  the  future  needs 
of  the  organization  nor  other  culturally 
relevant  criteria  which  an  organization 
may  wish  to  use  as  incentives. 

"The  present  Reduction  in  Force  (RIF) 
process  is  highly  complicated  and 
relatively  unresponsive  to  requirements 
for  rapid  work  force  restructuring  and 
retention  of  employees  with  mission 
appropriate  skills.  RIF  is  confused  by  an 
augmented  service  credit  for 
performance  that  is  based  in  a 
performance  appraisal  system  fraught 
with  contention.  Round  I  adds 
complexity,  confusion,  and  uncertainty. 
Cost  savings  expected  from  RIF  are 
drastically  reduced  by  the  inordinate 
administrative  costs  of  the  process  and 
the  likelihood  that  the  employee 
ultimately  separated  will  be  at  a  lower 
grade  than  the  originally  targeted 
position.  Additionally  there  is  the 
expense  of  retained  grade  and  retained 
pay.  Current  RIF  procedures  impact 
negatively  on  morale  because  of  the 
high  number  of  people  affected  and 
frequent  misunderstandings  of  a 
complicated  system  that  leaves  affected 
employees  wondering  why  they  have 
been  "targeted." 

And  finally,  the  complexity  of  the 
current  examining  system  creates  delays 
in  hiring.  Line  managers  find  the 
complexity  limiting  as  they  attempt  to 
accomplish  timely  recruitment  of 
needed  skills.  To  compete  with  the 
private  sector  for  the  hesX.  talent 
available,  they  need  a  process  which  is 
streamlined,  easy  to  administer,  and 
allows  for  timely  job  offers. 

C.  Changes  Required/Expected  Benefits 

The  proposed  Demonstration  Project 
responds  to  problems  in  the 
classification  system  with  a  Broad 
Banding  Classification  system  for  GS 
employees;  to  problems  in  the  ctirrent 
performance  management  system  with  a 
Performance  Development  and 
Incentive  Pay  System;  to  the  problems 
of  the  existing  RIF  procedures  with  a 
streamlined  RIF  system;  and  to 
problems  of  complicated  hiring  and 
examining  procedures  with  a  simplified 
examining  and  appointment  process. 


D.  Participating  Organizations/Mission 

Both  die  Naval  Surface  Warfare 
Center  and  the  Naval  Undersea  Warfare 
Center  will  participate  in  the  project 
The  Warfare  Centers  are  comprised  of  a 
total  of  seven  Divisions  with  14  major 
sites  nationwide.  The  sites  are  diverse 
in  employment  profiles  and  size  and 
have  bargaining  unit  populations 
ranging  from  a  small  percentage  to  more 
than  half  of  die  workforce.  These 
oi^anizations  operate  throughout  the 
full  spectrum  of  research,  development, 
test  and  evaluation,  engineering  and 
fleet  support. 

The  Warfare  Centers  are  Defense 
Business  Operations  Fund  (DBOF) 
activities.  Under  DBOF,  the  cost  of 
operating  is  paid  by  billing  customers 
for  work  performed.  The  Warfare 
Centers  seek  to  maximize  management 
flexibility  to  control  expenditures  since 
the  continued  economic  viability  of  a 
DBOF  activity  depends  in  large  measure 
on  remaining  cost  competitive  with 
other  organizations. 

E.  Participating  Employees 

This  Demonstration  Project  will 
involve  civilian  personnel  at  all  Warfare 
Center  sites.  There  are  14  major  sites 
(over  200  civilian  personnel)  and  many 
smaller  sites.  CurrenUy  23.697  civilians 
are  employed  as  shown  in  Figure  1.  The 
intent  of  the  plan  is  to  cover  all  civilian 
appropriated  fund  employees  at  all  sites 
with  the  exception  of  the  members  of 
the  Senior  Executive  Service.  While  the 
Demonstration  Project,  and  its  five 
components,  cover  all  General  Schedule 
(GS)  employees,  the  Federal  Wage 
System  (FWS)  employees  are  included 
only  for  purposes  of  changes  in  the 
Performance  Development.  Reduction- 
In-Force  and  Competitive  Examining 
systems.  Likewise,  Senior  Level  (SL) 
and  Scientific  and  Technical  (ST) 
employees  are  covered  only  under  the 
Incentive  Pay,  Performance 
Development  and  Reduction-In-Force 
systems.  The  Demonstration  Project  may 
be  implemented  incrementally 
throughout  the  Warfare  Centers.  The 
Demonstration  Project  will  be 
implemented  in  bargaining  units  when 
those  units  so  request  and  a  negotiated 
agreement  is  reached.  Approximately 
fifty  percent  of  the  workforce  is 
represented  by  unions. 
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F,  Employee/Labor  Participation 

One  of  the  keys  to  developing  a 
project  plan  sensitive  to  the  multiplicity 
of  management  and  employee  needs  has 
been  the  involvement  of  a  Steering 
Committee  composed  of  representatives 
from  the  Warfare  Center  Divisions  and 
six  national  unions  having  bargaining 
units  at  the  Warfare  Center  sites.  The 
American  Federation  of  Government 
Employees  (AFGE),  Metal  Trades 
Council  (MTC).  International 
Association  of  Machinists  (lAM). 
National  Association  of  Government 
Employees  (NAGE),  the  National 
Federation  of  Federal  Employees  (NFFE) 
and  Fraternal  Order  of  Police  (FOP) 
represent  more  than  half  of  the  more 
than  25,000  employees  in  a  variety  of 
occupational  groups  at  Warfare  Center 
sites  across  the  United  States.  Appendix 
A  further  describes  the  employee/union 
participation  in  this  effort.  The  Steering 
Committee  developed  a  project  plan 
capable  of  meeting  the  seemingly 
di^ering,  sometimes  conflicting,  goals  of 
management  and  the  unions.  The 
Steering  Committee  substantially  altered 
the  original  concept  to  address  those 
needs  in  order  to  provide  a  viable 
implementation  framework  capable  of 
meeting  the  wide  variety  of  cultures  and 
needs  across  the  Warfare  Center 
spectrum.  The  Steering  Committee  is 
also  working  to  foster  the  establishment 
of  partnerships  Mrithin  the  Warfare 
Centers. 

The  Steering  Committee  agreed  to  the 
following  language  with  respect  to  the 
implementation  of  the  Demonstration 
Project  in  the  Warfare  Center  bargaining 
units.  "Essential  to  the  success  of  the 
Demonstration  Project  within  a 


collective  bargaining  unit  is  the  explicit 
choice  of  the  parties  to  freely  enter  into 
the  project  with  mutual  agreement  on 
all  provisions  associated  with  the 
project.  To  that  end,  either  party  will 
have  the  option  NOT  to  enter  the  project 
up  to  the  point  where  both  parties  sign 
a  collective  bargaining  agreement 
covering  the  Demonstration  Project  and, 
if  required,  that  agreement  is  ratified 
and  approved.  Further  the  parties  may 
include  in  the  contract  provisions  for 
evaluating,  modifying  and  leaving  the 
project  during  the  life  of  the  contract."" 
Any  disputes  or  impasses  that  arise  in 
connection  with  the  negotiation  on  the 
implementation  of  the  Demonstration 
Project  will  be  subject  to  mediation  but 
not  binding  impasse  procedures.  For 
any  bargaining  subsequent  to  adoption 
of  the  Demonstration  Project,  the  parties 
shall  use  impasse  procedures  defined  in 
5  U.S.C.  7119  unless  alternative  impasse 
procedures  have  been  negotiated.  In  the 
event  Executive  Order  12871  is  no 
longer  in  effect,  the  parties  within  the 
Demonstration  Project  will  continue  to 
negotiate  issues  covered  by  5  U.S.C. 
7106(b)(1)  to  the  extent  those  issues 
impact  on  the  provisions  of  the 
Demonstration  Project.  Within 
bargaining  units,  violations  of 
provisions  of  the  Demonstration  Project 
may  be  covered  by  the  negotiated 
grievance  procedure. 

This  IDemonstration  Project  was 
developed  with  management  and  union 
input  through  a  collaborative  process; 
however,  it  was  agreed  that  union 
participation  did  not  necessarily 
constitute  full  and  complete 
endorsement  of  all  details  of  the  project. 
The  Project  will  be  implemented  in 
bargaining  units  only  after  there  is  full 


agreement  through  the  collective 
bargaining  process. 

While  understanding  that  each 
bargaining  unit  will  make  its  own 
choice  about  participating  in  the 
Demonstration  Project,  the  Steering 
Committee  has  endeavored  to  create  a 
project  plan  to  fulfill  the  mutual 
interests  of  management  and  employees 
while  supporting  the  long  term  objective 
of  vital,  competitive  War&re  Centers 
capable  of  developing  and  delivering 
the  best  possible  technology  to  their 
customers. 

m.  Methodology 

A.  Project  Design 

An  overarching  objective  in  the 
project  design  has  been  the 
development  of  a  personnel  system  that 
provides  a  maximum  opportunity  for 
local  "tailoring"  to  meet  the  variety  of 
requirements  of  organizations  engaged 
in  missions  ranging  from  theoretical 
research  into  submarine  vulnerability 
and  survivability  to  the  storage  of 
torpedoes.  While  the  Divisions  seek  to 
recruit  and  retain  world  class  engineers 
and  scientists  in  order  to  remain  viable 
as  laboratories,  they  must  also  meet  the 
development  and  motivational  needs  of 
an  extraordinarily  diverse  workforce; 
i.e.,  employees  ranging  &om  small  arms 
repairers  in  Crane,  Indiana  to  program 
analysts  in  Newport,  Rhode  Island.  In 
order  to  accomplish  that  end,  the  goal 
is  to  begin  the  process  of  delegating 
decision  making  to  the  people  who 
know  the  most  about  what  they  need 
and  how  to  get  their  work 
accomplished:  the  Divisions  and  sites. 

While  much  of  the  Demonstration 
Project  will  be  applied  uniformly,  there 
are  decisions  which  will  be  delegated  to 
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the  Divisions  and  activities  so  that  the 
needs  and  cultures  of  those 
organizations  may  be  taken  into 
account.  Decisions  at  the  local  level  will 
be  made  through  the  collective 
bargaining  process. 

B.  Personnel  System  Changes 

I.  Classification/Pay 

A  fundamental  element  of  the  system 
is  a  simplified  white  collar  classification 
and  pay  component.  The  proposed 
broad  banding  scheme  reduces  the 
fifteen  GS  grade  levels  and  the  Senior 


Level  (SL)  and  Scientific  &  Technical 
(ST)  pay  levels,  into  five  to  six  broad 
pay  bands.  (See  Figure  2)  GS 
occupations  are  further  broken  down 
into  three  separate  career  paths: 
Scientific  and  Engineering  (ND), 
Administrative  and  Technical  (NT),  and 
General  Support  (NO).     « 

The  OPM-developed  classification 
standards  are  replaced  by  a  small 
number  of  one-page,  generic  benchmark 
standards  developed  within  the 
Demonstration  Project  These  standards 
also  serve  as  the  core  of  the  position 
description  and  replace  lengthy 


individually  tailored  position 
descriptions.  These  generic  level 
descriptions  encompass  multiple  series 
and  provide  maximum  flexibility  for  the 
organization  to  assign  individuals 
consistent  with  the  needs  of  the 
organization,  established  level  or  rank 
that  the  individual  has  achieved,  and 
the  individual's  qualifications.  Career 
progression  between  levels  will  occur 
by  promotion,  and  pay  progression 
within  levels  will  occur  through 
incentive  pay. 
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The  Warfare  Centers'  long  experience 
with  industrial  funding  will  ensure  their 
ability  to  control  costs,  an  essential 
requirement  in  today's  environment. 

a.  Career  Paths.  The  Warfare  Centers 
request  exemption  firom  the  current  GS 
classification  system  and  substitute 
career  paths  and  band  levels.  The 
designated  career  paths  are:  Scientific 
and  Engineering  (ND),  Administrative 
and  Technical  (NT),  and  General 
support  (NG).  Uke  the  China  Lake 
system,  the  GS  classification  series 
would  be  retained.  More  detailed 
descriptions  of  the  career  paths  and  the 
classification  series  for  each  path  are 
provided  below.  The  breakdown  of 
occupational  series  to  career  paths 
reflects  only  those  occupations  which 
currenUy  exist  within  the  two  Warfare 
Centers.  Additional  series  may  be  added 
as  a  result  of  changes  in  mission 
requirements  or  OPM  recognized 
occupations.  These  additional  series 


will  be  placed  in  the  appropriate  career 
path  consistent  with  the  established 
career  path  definitions. 

SOENTinC  AND  ENGINEERING: 
Professional  engineering  positions  and 
scientific  positions  in  the  physical, 
biological,  mathematical,  and  computer 
sciences;  and  student  positions  for 
training  in  these  disciplines.  Series  and 
tides  included  in  the  path  are:  0401, 
General  Biological  Science  Series;  0403, 
Microbiology  Series;  0408,  Ecology 
Series;  0440,  Genetics  Series;  0460, 
Forestry  Series;  0471,  Agronomy  Series; 
0499,  Biological  Science  Student 
Trainee  Series;  0801,  General 
Engineering  Series;  0803,  Safety 
Engineering  Series;  0804,  Fire 
Protection  Engineering  Series;  0806, 
Materials  Engineering  Series;  0807. 
Landscape  Architecture  Series;  0808, 
Architecture  Series;  0810,  Civil 
Engineering  Series;  0819, 
Environmental  Engineering  Series; 
0830,  Mechanical  Engineering  Series; 


0840,  Nuclear  Engineering  Series;  0850. 
Electrical  Engineering  Series;  0854, 
Computer  Engineering  Series;  0855, 
Electronics  Engineering  Series;  0861. 
Aerospace  Engineering  Series;  0871, 
Naval  Architecture  Series;  0892, 
Ceramic  Engineering  Series;  0893. 
Chemical  Engineering  Series;  0894, 
Welding  Engineering  Series;  0896, 
Industrial  Engineering  Series;  0899, 
Engineering  and  Architecture  Student 
Trainee  Series;  1301,  General  Physical 
Science  Series:  1306,  Health  Physics 
Series;  1310,  Physics  Series;  1313, 
Geophysics  Series;  1320,  Chemistry 
Series;  1321,  Metallurgy  Series:  1330, 
Asdonomy  and  Space  Science  Series; 
1350,  Geology  Series;  1360, 
Oceanography  Series;  1372,  Geodesy 
Series;  1386,  Photographic  Technology 
Series;  1399,  Physical  Science  Student 
Trainee  Series;  1515,  Operations 
Research  Series;  1520,  Mathen^atics 
Series;  1529,  Mathematical  Statistician 
Series;  1530,  Statistician  Series;  1550. 


64056  Federal  Register  /  Vol.  62.  No.  232  /  Wednesday.  December  3,  1997  /  Notices 


Computer  Science  Series;  1599, 
Mathematics  and  Statistics  Student 
Trainee  Series. 

ADMINISTRATIVE  AND 
TECHNICAL:  Professional  or  specialist 
positions  in  such  administrative, 
technical  and  managerial  fields  as 
finance,  procurement,  human  resources, 
computer,  legal,  librarianship,  public 
information,  safety,  social  sciences,  and 
program  management  and  analysis; 
nonprofessional  technician  positions 
that  support  scientific  and  engineering 
activities  through  the  application  of 
various  skills  and  techniques  in 
electrical,  mechanical,  physical  science, 
biology,  mathematics,  and  computer 
fields;  and  student  positions  for  training 
in  these  disciplines.  Series  and  titles 
included  in  this  path  are:  0018,  Safety 
and  Occupational  Health  Management 
Series;  0020,  Community  Planning 
Series;  0028,  Environmental  Protection 
Specialist  Series;  0080.  Security 
Administration  Series;  0099,  General 
Student  Trainee  Series;  0101,  Social 
Science  Series;  0110.  Economist  Series; 
0132,  Intelligence  Series;  0170,  History 
Series;  0180.  Psychology  Series;  0185. 
Social  Work  Series;  0187.  Social 
Services  Series;  0188.  Recreation 
Specialist  Series;  0201.  Persormel 
Management  Series;  0205,  Military 
Personnel  Management  Series;  0212, 
Personnel  Staffing  Series;  0221,  Position 
Classification  Series;  0230,  Employee 
Relations  Series;  0233,  Labor  Relations 
Series;  0235,  Employee  Development 
Series;  0260,  Eqiial  Employment 
Opportunity  Series;  0299,  Personnel 
Management  Student  Trainee  Series; 
0301,  Miscellaneous  Administration 
and  Program  Series;  0334,  Computer 
Specialist  Series;  0340,  Program 
Management  Series;  0341, 
Administrative  Officer  Series;  0342, 
Support  Services  Administration  Series; 
0343,  Management  and  Program 
Analysis  Series;  0346,  Logistics 
Management  Series;  0391, 
Telecommunications  Series;  0399, 
Administration  and  Office  Support 
Student  Trainee  Series;  0501,  Financial 
Administration  and  Program  Series; 
0505,  Financial  Management  Series; 
0510,  Accounting  Series;  0560,  Budget 
Analysis  Series:  0599,  Financial 
Management  Student  Trainee  Series; 
0602,  Medical  Officer  Series;  0610, 
Nurse  Series;  0690,  Industrial  Hygiene 
Series;  0802,  Engineering  Technician 
Series;  0809,  Construction  Control 
Series;  0818,  Engineering  Drafting 
Series;  0856,  Electronics  Technician 
Series;  0895,  Industrial  Engineering 
Technician  Series;  0899,  Engineering 
and  Architect\ire  Student  Trainee 
Series;  0905.  General  Attorney  Series; 


0950,  Paralegal  Specialist  Series;  0962, 
Contact  representative;  1001,  General 
Arts  and  Information  Series;  1010, 
Exhibits  Specialist  Series;  1015, 
Museum  Curator  Series;  1016,  Museum 
Specialist  and  Technician  Series;  1020, 
Illustrating  Series;  1035,  Public  Affairs 
Series:  1060,  Plvotography  Series;  1071, 
Audiovisual  Production  Series;  1082, 
Writing  and  Editing  Series;  1083, 
Technical  Writing  and  Editing  Series; 
1034,  Visual  Information  Series;  1101, 
General  Business  and  Industry  Series; 
1102,  Contracting  Series;  1103, 
Industrial  Property  Management  Series; 
1104,  Property  Disposal  Series;  1150, 
Industrial  Specialist  Series;  1152, 
Production  Control  Series;  1173, 
Housing  Management  Series;  1176. 
Building  Management  Series;  1199, 
Business  and  Industry  Student  Trainee 
Series;  1222,  Patent  Attorney  Series; 
1311,  Physical  Science  Technician 
Series;  1410,  Librarian  Series;  1412, 
Technical  Information  Services  Series; 
1420,  Archivist  Series;  1521, 
Mathematics  Technician  Series;  1601, 
General  Facilities  and  Equipment 
Series;  1640,  Facility  Management 
Series;  1654,  Printing  Management 
Series;  1670,  Equipment  Specialist 
Series;  1701,  General  Education  and 
Training  Series;  1710,  Educational  and 
Vocational  Training  Series;  1712, 
Training  Instruction  Series;  1810, 
General  Investigating  Series;  1811. 
Criminal  Investigating  Series;  1910, 
Quality  Assurance  Series;  2001,  General 
Supply  Series;  2003,  Supply  Program 
Management  Series;  2010,  Inventory 
Management  Series;  2030,  Distribution 
Facilities  and  Storage  Management 
Series;  2032,  Packaging  Series;  2050, 
Supply  Cataloging  Series;  2101, 
Transportation  Specialist  Series;  2130. 
Traffic  Management  Series;  2150, 
Transportation  Operations  Series;  2181, 
Aircraft  Operations  Series. 

GENERAL  SUPPORT:  Assistant  and 
clerical  positions  providing  support  in 
such  fields  as  budget,  finance,  supply, 
human  resources;  positions  providing 
support  through  application  of  typing, 
clerical,  or  secretarial  knowledge  and 
skills;  positions  providing  specialized 
facilities  support  such  as  guards,  police 
officers  and  firefighters;  and  student 
positions  for  training  in  these 
disciplines.  This  path  includes  the 
following  series  and  titles:  0019,  Safety 
Technician  Series;  0029,  Environmental 
Protection  Assistant  Series;  0081,  Fire 
Protection  and  Prevention  Series;  0083, 
Police  Series;  0085.  Security  guard 
Series;  0086,  Security  Clerical  and 
Assistance  Series;  0134,  Intelligence  Aid 
and  Clerk  Series;  0186,  Social  Services 
Aid  and  Assistant  Series;  0189, 


Recreation  Aid  and  Assistant  Series; 
0203,  Personnel  Clerical  and  Assistance 
Series;  0204,  Military  Personnel  Qerical 
and  Technician  Series;  0303, 
Miscellaneous  Clerk  and  Assistant 
Series;  0304,  Information  Receptionist 
Series;  0305,  Mail  and  File  Series:  0318. 
Secretary  Series;  0322,  Clerk-Typist 
Series;  0326,  Office  Automation  Clerical 
and  Assistance  Series;  0332,  Computer 
Operation  Series;  0335,  Computer  Clerk 
and  Assistant  Series;  0344,  Management 
Clerical  and  Assistance  Series;  0350, 
Equipment  Operator  Series;  0351, 
Printing  Clerical  Series;  0356,  Data 
Transcriber  Series;  0361,  Equal 
Opportunity  Assistance  Series;  0382, 
Telephone  Operating  Series:  0390, 
Telecommunications  Processing  Series; 
0392,  General  Commiuiications  Series; 
0394,  Communications  Clerical  Series; 
0399,  Administration  and  Office 
Support  Student  Trainee  Series;  0462. 
Forestry  Technician  Series;  0503, 
Financial  Clerical  and  Assistance  Series; 
0525,  Accounting  Technician  Series; 
0530,  Cash  Processing  Series;  0540. 
Voucher  Examining  Series;  0544. 
Civilian  Pay  Series;  0561 ,  Budget 
Clerical  and  Assistance  Series;  0640, 
Health  Technician;  0647,  Diagnostic 
Radiologic  Technologist  Series:  0675 
Medical  Records  Technician  Series; 
0679,  Medical  Clerk  Series;  0698, 
Environmental  Health  Technician 
Series;  0945.  Clerk  of  Court  Series;  0986, 
Legal  Clerical  and  Assistance  Series; 
1087,  Editorial  Assistance  Series;  1105, 
Purchasing  Series;  1106,  Procurement 
Clerical  and  Technician  Series;  1107, 
Property  Disposal  Clerical  and 
Technician  Series;  1411,  Library 
Technician  Series;  1531,  Statistical 
Assistant;  1702,  Education  and  Training 
Technician  Series;  2005,  Supply 
Clerical  and  Technician  Series;  2091 
Sales  Store  Clerical  Series;  2102, 
Transportation  Clerk  and  Assistant 
Series;  2131,  Freight  Rate  Series;  2135, 
Transportation  Loss  and  Damage  Claims 
Examining  Series;  2151,  Dispatching 
Series. 

b.  Broad  Bands  and  Levels  of 
Responsibility.  A  fundamental  purpose 
of  broad  banding  is  to  make  the 
distinctions  between  levels  easier  to 
discern  and  more  meaningful.  In  that 
regard,  the  15  GS  grade  levels  are 
reduced  to  no  more  than  six  band  levels. 
each  representing  a  defined  level  of 
work.  Within  each  career  path,  bands 
typically  include  the  following 
categories  of  positions:  student  trainee 
and/or  entry  level,  developmental,  full 
performance  level,  and  expert  and/or 
supervisor/manager. 

With  fewer  band  levels  than  GS 
grades,  the  level  of  responsibility 
reflected  in  each  band  typically 
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encompasses  the  responsibilities  of  two 
or  more  GS  grade  levels.  For  example, 
the  responsibilities  of  a  band  level 
covering  work  at  the  full  performance 
level  may  represent  a  synthesis  of  GS- 
11  and  GS-12  responsibilities.  For  the 
NT  career  path,  the  responsibilities 
associated  with  the  top  two  bands  do 
not  precisely  align  wiUi  equivalent  GS 
levels.  Some  GS-14  level 
responsibilities  band  best  with  GS-13 
while  others  band  best  with  GS-15. 

Although  Band  VI  of  the  ND  career 
path  covers  SL  and  ST  positions,  this 
does  not  represent  a  requested  change  in 
the  basis  for  classification  or  allocation 
of  billets  for  these  positions.  The 
authority  to  allocate  new  billets,  classify 
positions  and  set  initial  pay  for 
assignment  to  SL  and  ST  positions 
within  the  Warfare  Centers  will  be 
retained  at  the  Assistant  Secretary  of  the 
Navy  (Manpower  and  Reserve  ACEairs) 
level.  (Accordingly,  classification 
appeal  procedures  for  such  positions  are 
not  affected  by  the  provisions  of  this 
demonstration  project.)  The  intent  of 
including  these  positions  in  the  ND 
career  path  was  two  fold:  (1)  to 
emphasize  the  dual  career  progression 
for  scientists  and  engineers  in 
nonsupervisory  and  nonmanagerial 
career  paths;  and  (2)  to  include  SL  and 
ST  employees  in  all  other  aspects  of  the 
Demonstration  Project,  i.e.,  performance 
development,  incentive  pay  and 
reduction-in-force  systems.  Consistent 
with  our  goal  of  developing, 
recognizing,  and  retaining  employees 
needed  to  meet  our  changing 
organizational  needs,  the  Demonstration 
Project  seeks  the  authority  to  manage  its 
SL  and  ST  workforce  under  the  same 
performance  development  and  incentive 
system  as  other  employees.  This 
includes  the  authority  at  the  Division 
level  to  adjust  the  pay  of  SL  and  ST 
employees  up  to  Level  IV  of  the 
Executive  Schedule.  Incentive  pay 
decisions  will  be  made  against  criteria 
relevant  to  the  needs  of  the  organization 
including  the  criticality  and  difficulty  of 
the  position,  critical  skills,  and  current 
salary  level  of  the  employees. 

c.  Simplified  Classification  Process.  A 
limited  number  of  Warfare  Center  one- 
page  generic,  level  descriptors  that  also 
serve  as  the  core  of  preclassified 
position  descriptions  will  be  created 
within  the  Demonstration  Project.  Those 
descriptions  may  be  further  tailored 
with  an  addendum  to  provide 
information  on  Fair  Labor  Standards  Act 
(FLSA)  coverage,  selective  placement 
factors,  specialized  knowledge/skills/ 
abilities,  etc.  Within  the  Demonstration 


Project,  the  term  "classification  of  a 
position"  for  positions  covered  by  broad 
banding  is  defined  as  the  placement  of 
a  position  in  its  appropriate  career  path, 
occupational  series,  and  band  level 
based  on  the  application  of  standards 
(referred  to  as  level  descriptions  or 
benchmark  standards)  established  at  the 
Warfare  Center  level.  Line  managers 
will  be  meaningfully  involved  in  the 
classification  process  to  make  it  more 
relevant  to  their  organization's  needs. 

d.  Classification  Appeals. 
(Classification  appeal  procedures  for  SL 
and  ST  employees  placed  in  Band  VI  of 
the  ND  career  path  remain  as  currently 
provided  for  and  are  not  affected  by  the 
appeal  procedures  described  in  this 
demonstration  project.)  An  employee 
may  appeal  the  career  path,  series,  or 
broad  band  level  of  his  or  her  position 
at  any  time.  When  doing  so,  the 
employee  must  formally  raise  the  areas 
of  concern  to  the  supervisor  in  the 
immediate  chain  of  command.  If  an 
employee  is  not  satisfied  with  the 
supervisor  response,  he  or  she  may  then 
appeal  to  the  DOD  appellate  level  via 
the  employee's  chain  of  command  and 
the  Warfare  Centers'  Demonstration 
Project  Office.  Only  after  DOD  has 
rendered  a  decision  under  the 
provisions  of  this  demonstration  project, 
may  an  employee  file  an  appeal  with  the 
Office  of  Personnel  Management 
Appellate  decisions  bom  OPM  are  final 
and  binding  on  all  administrative, 
certifying,  pajrroll,  disbursing,  and 
accounting  officials  of  the  Government. 
Time  periods  for  case  processing  imder 
Tide  5  apply. 

An  employee  may  not  appeal  the 
demonstration  project  classification 
criteria,  the  accuracy  of  the  level 
descriptor,  or  the  pay  setting  criteria; 
the  assignment  of  occupational  series  to 
a  career  path;  the  tide  of  a  position;  the 
propriety  of  a  salary  schedule;  or 
matters  grievable  under  an 
administrative  or  negotiated  grievance 
procedure  or  an  alternative  dispute 
resolution  procedure.  The  evaluation  of 
a  classification  appeal  under  this 
demonstration  project  is  based  upon  the 
demonstration  project  classification 
criteria.  Case  files  will  be  forwarded  for 
adjudication  through  the  servicing 
human  resources  organization  and  will 
include  copies  of  the  employee's  level 
descriptor,  the  addendum,  and  a  copy  of 
the  Warfare  Centers'  classification 
criteria  along  with  other  documents  or 
information  required  by  the  Office  of 
Persoimel  Management. 

e.  Simplified  Assignment  Process. 
Today's  environment  of  downsizing  and 


workforce  transition  mandates  that  the 
organization  has  maximum  flexibility  to 
assign  individuals.  Broad  banding  can 
be  used  to  address  these  needs.  As  a 
result  of  the  assignment  to  a  particular 
level  descriptor,  the  organization  will 
have  maximum  flexibility  to  assign  an 
employee  within  broad  descriptors 
consistent  with  the  needs  of  the 
organization,  and  the  individual's 
qualifications  and  rank  or  level. 
Subsequent  assignments  to  projects, 
tasks,  or  functions  anywhere  within  the 
organization  requiring  the  same  level 
and  area  of  expertise,  and  qualifications 
would  not  constitute  an  assignment 
outside  the  scope  or  coverage  of  the 
currentiy  level  descriptor.  Such 
assignments  within  the  coverage  of  the 
generic  descriptors  are  accomplished  as 
realignments  and  do  not  constitute  a 
position  change.  For  instance,  a 
technical  expert  can  be  assigned  to  any 
project,  task,  or  function  requiring 
similar  technical  expertise.  Likewise,  a 
manager  could  be  assigned  to  manage 
any  similar  function  or  organization 
consistent  with  that  individual's 
qualifications.  This  flexibility  allows  a 
broader  latitude  in  assignments  and 
further  streamlines  the  administrative 
process  and  system. 

/.  Broad  Bands  and  Salary  Ranges. 
The  basis  for  the  Demonstration  Project 
pay  system  is  each  band  level  having  a 
basic  salary  range  that  exactly 
corresponds  to  salaries  of  three  or  more 
GS  grade  levels.  This  continued  linkage 
with  the  GS  system  will  result  in 
adjustments  to  the  salary  ranges  through 
future  general  and  locality  pay  increases 
under  the  General  Schedule  System.  To 
more  closely  replicate  the  salary  overlap 
found  in  the  current  GS  system,  there  is 
a  one  grade  extended  salary  overlap 
with  each  lower  band  for  bands  II  and 
above.  (See  Figure  3)  The  one  exception 
is  the  band  for  ST  and  SL  positions  (ND 
VI).  The  pay  range  for  these  positions 
vkrill  be  120%  of  the  minimum  rate  of 
basic  pay  for  GS-15  up  to  Level  IV  of 
the  Executive  Schedule.  The  purpose  of 
the  salary  overlap  is  twofold.  First,  it  is 
to  provide  pay  setting  flexibilities  and 
cost  containment  opportunities  in 
promotions.  This  reduces  the  instances 
of  nondiscretionary  promotion  pay 
increases  of  greater  than  6%  that  may 
otherwise  be  required  to  advance  pay  to 
the  lower  end  of  the  next  higher  band 
level.  The  second  purpose  is  to  focilitate 
an  assignment  back  to  the  next  lower 
level  without  loss  in  pay  when 
appropriate. 

aiUJNO  CODE  a2»-oi-M 


64058 


Federal  Register  /  Vol.  62,  No.  232  /  Wednesday.  December  3,  1997  /  Notices 


WHHE  COLLAR  CAREER  PATHS  AND  BROAD 

BANDS 


<t»m 


eta 
(ST) 


«WO 


i9         it 


fe 


4r      St      tf)      It      m 


ri 


o 


Cf 


T 


iv 


1 


^ 


T 


r 


i«  »       1/  >       12  t 


•titwtiiikmmmtmt 


? 


r 


I        n 


mx 


^=3 


Fi9re3  1/ 


BIUJNQCOOE  a32S-01-C 

g.  Locality  Pay  and  Special  Salary 
Rates.  For  each  band  level.,  the  basic 
annual  rate  of  pay  will  be  adjusted  to 
reflect  the  appropriate  locality  pay 
percentage.  The  maximum  locality  rate 
for  each  band  level  will  be  referred  to 
as  a  "locality  pay  point."  When  the 
special  salary  ratss  authorized  under  the 
GS  system  exceed  the  locality  pay  point, 
the  top  of  the  applicable  band  will  be 
extended  to  the  maximum  special  salary 
rate  authorized  for  that  series  and 
geographic  location.  Placement  within 
this  sf)ecial  rate  extension  will  be 
restricted  to  employees  in  an  occupation 
and  location  covered  by  that  special 
rate.  An  employee  will  be  considered  a 
special  rate  employee  only  if  his/her 
basic  pay  falls  within  the  extension,  i.e., 
the  basic  pay  exceeds  the  locality  pay 
point  Consistent  with  the  intent  of 
locality  pay,  special  salary  rate 
employees,  as  defined  above,  will  not  be 
eligible  for  locality  pay  adjustments. 
When  the  locality  pay  point  overtakes 
the  employee's  rate  of  basic  pay  through 
general  or  locality  pay  increases,  the 
employee  will  no  longer  be  considered 
a  special  salary  rate  employee.  In  this 
instance,  the  employee's  total  adjusted 
basic  pay  will  be  increased  to  the  new 
locality  pay  point.  The  employee's  new 
adjusted  salary  will  then  be  reallocated 
into  a  new  basic  pay  and  a  locality  pay 
adjustment  rate.  Pay  retention 
provisions  and  adverse  action 
procedures  will  not  apply  to  the 
reallocation  of  the  employee's  salary  as 


the  employee's  total  adjusted  salary  will 
remain  the  same. 

h.  Pay  Administration.  The  following 
definitions  and  policies  will  apply  to 
the  movement  of  employees  within  the 
Demonstration  Project  &om  one  career 
path  or  band  level  to  another,  or 
placement  in  a  Demonstration  Project 
Career  Path  from  the  GS.  FWS,  or  other 
personnel  systems: 

ADVANCED  IN-HIRE  RATE:  Upon 
initial  appointment,  the  individual's 
pay  may  be  set  anywhere  within  the 
band  level  consistent  with  the  special 
qualifications  of  the  individual  and  the 
unique  requirements  of  the  position. 
These  special  qualifications  may  be  in 
the  form  of  education,  training, 
experience,  or  any  combination  thereof 
that  is  pertinent  to  the  position  in  which 
the  employee  is  being  placed. 

Geographic  Movement  Within  the 
Demonstration  Project:  An  employee 
covered  by  broad  banding  who  moves  to 
a  new  duty  station  in  a  difi'erent 
geographic  area  and  continues  to  be  an 
employee  covered  by  the  Warfare  Center 
Demonstration  Project  will  have  his/her 
pay  in  the  new  area  computed  as 
explained  below.  In  all  cases,  the 
geographic  movement  is  processed 
before  any  other  simultaneous  pay 
action  (e.g.,  promotion,  reassignment, 
downgrade,  change  in  series,  etc.) 
effective  on  the  same  day. 

1.  Regular  Range  Employees.  An 
employee  paid  at  a  rate  below  the 
locality  pay  point  for  his  or  her  band 
level  will  receive  no  change  in  his  or 
her  rate  of  basic  pay  upon  geographic 


movement.  The  employee's  locality  pay 
adjustment  will  be  recomputed  using 
the  newly  applicable  locality  pay 
percentage,  which  may  result  in  a 
higher  or  lower  locality  pay  adjustment 
and,  thus,  a  higher  or  lower  adjusted 
rate  (locality  rate  or  special  rate,  as 
applicable).  Exception:  For  employees 
who  would  be  eligible  for  a  special  rate 
under  the  GS  system  and  who  are  in  the 
regular  range  of  a  band  with  a  special 
rate  extension,  the  new  adjusted  salary 
following  a  geographic  move  may  not  be 
less  than  the  old  adjusted  salary 
multiplied  by  the  factor  derived  by 
dividing  the  new  adjusted  band 
maximum  by  the  old  adjusted  band 
maximum. 

2.  Special  Rate  Extension  Employees. 
For  an  employee  being  paid  at  a  rate  in 
a  special  rate  extension,  the  new 
adjusted  salary  following  a  geographic 
move  is  equal  to  the  old  adjusteid  salary 
multiplied  by  the  factor  derived  by 
dividing  the  new  adjusted  band 
maximum  by  the  old  adjusted  band 
maximum;  however  the  new  adjusted 
rate  may  not  be  less  than  the  applicable 
locality  pay  point  in  the  new  area. 

3.  Pay  Protection  Provision.  A  special 
pay  protection  provision  applies  to 
employees  who  (a)  were  entitled  to  a 
special  rate  immediately  before 
conversion  into  the  Demonstration 
project,  (b)  continue  to  meet  the  GS 
special  rate  eligibility  conditions,  and 
(c)  are  paid  at  a  rate  that  equals  or 
exceeds  the  dollar  amount  of  the  pre- 
conversion  special  rate.  For  these 
employees,  the  new  adjusted  rate 
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following  a  geographic  move  may  not  be 
less  than  the  dollar  amount  of  the 
employee's  pre-conversion  special  rate. 
Adverse  action  and  pay  retention 
provisions  of  Title  5,  United  States 
Code,  will  not  apply  to  any  reduction  in 
basic  pay  due  solely  to  the  operation  of 
the  above  rules. 

PROMOTION:  Within  the 
Demonstration  Project  Broad  Banding 
system  a  promotion  will  be  defined  as 
the  movement  of  an  employee  from  a 
lower  to  a  higher  band  level  in  the  same 
career  path,  or  from  one  career  path  to 
another  wherein  the  band  in  the  new 
career  path  has  a  higher  maximum 
salary  than  the  band  from  which  the 
employee  is  moving. 

After  the  implementation  of  the 
Demonstration  Project,  for  an  employee 
moving  from  the  GS.  a  promotion  will 
be  defined  as  placement  in  a  band  level 
which  incorporates  a  GS  grade  level 
which  is  higher  than  the  employee's 
current  grade. 

For  an  employee  moving  from  the 
FWS.  a  promotion  will  be  defined  as 
placement  in  the  Demonstration  Project 
in  a  band  level  where  the  representative 
rate  of  the  highest  GS  grade  covered 
(i.e.,  step  04  adjusted  rate  of  the  highest 
GS  grade)  is  higher  than  the 
representative  rate  of  the  employee's 
current  FWS  grade  (i.e.,  step  02). 

Promotions  will  follow  basic  federal 
merit  promotion  policy  that  provides  for 
competitive  and  non-competitive 
promotions.  Except  for  promotions  from 
the  FWS  to  positions  covered  by  the 
Demonstration  Project  broad  banding 
system,  an  employee  will  normally 
receive  an  increase  of  six  percent  upon 
promotion  unless  a  higher  increase  is 
necessary  to  raise  the  employee's  salary 
to  the  minimum  salary  of  the  new  band. 
The  employee's  total  adjusted  pay  (basic 
pay  and  locality  pay;  if  any)  will  be 
used  in  determining  the  amount  of  the 
promotion  increase  and  in  setting  the 
employee's  adjusted  pay  in  the  higher 
band.  Decisions  not  to  increase  pay  or 
for  increases  of  other  than  six  percent  or 
to  the  minimum  level  of  the  band  must 
be  approved  at  the  Division  level,  unless 
otherwise  delegated  to  lower  levels.  In 
no  situation  may  an  employee's  salary 
upon  promotion  be  established  lower 
than  the  minimum  salary  range  of  the 
new  band. 

Factore  to  be  used  to  help  determine 
the  amount  of  the  increase  may  include, 
but  are  not  limited  to,  the  employee's 
directly  related  experience  which  may 
be  of  immediate  use  in  the  new 
position;  the  employee's  current  pay; 


and  the  relationship  to  salaries  of  other 
similarly  qualified  employees. 

REASSIGNMENT:  For  movement 
within  the  Demonstration  Project  Broad 
Banding  system,  a  reassignment  will  be 
movement  to  a  position  covered  by  the 
same  band  level,  or  from  one  career  path 
to  another  when  the  salary  range  of  the 
new  band  level  and  the  employee's 
current  band  level  remains  the  same. 

For  an  employee  moving  from  the  GS, 
a  reassignment  will  be  defined  as 
placement  in  the  Demonstration  Project 
in  a  band  level  where  the  highest  GS 
grade  covered  is  the  same  as  the 
employee's  current  GS  grade. 

For  an  employee  moving  from  the 
FWS.  a  reassignment  will  be  defined  as 
placement  in  the  Demonstration  Project 
in  a  band  level  where  the  representative 
rate  of  the  highest  GS  grade  covered 
(i.e.,  step  04  adjusted  rate  of  the  highest 
GS  grade  included  in  that  broad  band) 
is  the  same  as  the  representative  rate  of 
the  employee's  current  FWS  grade. 

DEMOTION  OR  CHANGE  TO  LOWER 
BAND  LEVEL:  For  movement  within  the 
Demonstration  Project  Broad  Banding 
system,  a  demotion  will  be  defined  as 
the  moven)^nt  of  an  employee  &x>m  a 
higher  band  to  a  lower  band  within  the 
same  career  path,  or  from  one  career 
path  to  another  where  the  band  in  the 
new  career  path  has  a  lower  maximum 
salary  than  the  band  from  which  the 
employee  is  moving. 

For  an  employee  moving  from  the  GS, 
a  demotion  will  be  defined  as  placement 
in  the  Demonstration  Project  in  a  band 
level  where  the  highest  GS  grade 
covered  is  lower  than  the  employee's 
current  GS  grade. 

For  employees  moving  from  the  FWS, 
a  demotion  will  be  defined  as  placement 
in  the  Demonstration  Project  in  a  band 
level  where  the  representative  rate  of 
the  highest  GS  grade  covered  (i.e.,  step 
04  adjusted  rate  of  the  highest  grade 
-included  in  that  pay  band)  is  lower  than 
the  representative  rate  of  the  employee's 
current  FWS  grade. 

SALARY  ADJUSTMENT:  A  salary 
adjustment  is  defined  as  an  increase  in 
an  employee's  base  pay  (by  other  than 
the  incentive  pay  process)  within  the 
employee's  current  band  level  to  an 
amount  which  does  not  exceed  the  top 
of  the  band.  The  salary  adjustment  may 
be  used  to  adjust  the  pay  of  individuals 
who  have  acquired  a  level  of  education 
that  would  otiierwise  make  the 
employee  qualified  for  an  appointment 
at  a  higher  level  and  would  be  used  in 
lieu  of  a  new  appointment.  For  example, 
this  authority  may  be  used  to  adjust  the 


pay  of  graduate  level  Cooperative 
Education  (COOP)  students  or 
employees  who  have  obtained  an 
advanced  degree,  e.g.,  Ph.D. 

OTHER:  Current  provisions  for 
Highest  Previous  Rate,  Pay  Retention 
(except  as  otherwise  noted),  Special 
Recruitment  and  Relocation  Bonuses, 
Retention  Allowances  and  Accelerated 
Promotions  will  continue.  The  use  of 
OPM's  Operating  Manual  for 
"Qualification  Standards  For  General 
Schedule  Positions"  will  continue  with 
minor  modifications;  "Band"  will  be 
substituted  for  "Grade"  where 
appropriate  and  the  time  in  grade 
requirement  will  be  eliminated. 

2.  Performance  Development  System 

The  philosophical  base  of  this 
Demonstration  Project  is  that  employees 
are  valued  and  trusted  and  are  the 
organization's  most  critical  assets. 
Accordingly,  the  primary  objectives  of 
the  Demonstration  Project  are  to: 
develop  employees  to  meet  the  changing 
needs  of  the  organization;  to  help 
employees  achieve  their  career  goals;  to 
improve  performance  in  current 
positions;  to  retain  high  performers,  and 
to  improve  communication  with 
customers,  colleagues,  managers  and 
employees.  The  system  focuses  on 
continuous  performance  improvement 
and  minimizes  administrative 
requirements.  On-going  dialogue 
between  the  employee  and  supervisor  is 
fundamental  to  this  development  focus, 
and  Performance  Development 
Resources  are  provided  as  part  of  the 
system  to  facilitate  this  dialogue  and 
assist  with  diagnosis  of  performance 
issues.  The  emphasis  on  continued 
improvement  is  carried  over  into  the 
process  for  addressing  performance 
problems.  The  proposed  system 
substitutes  an  early  intervention  which 
focuses  immediately  on  a  formal 
performance  plan  designed  to  support 
the  employee's  success.  A 
determination  of  unacceptable 
performance  is  made  only  if  the 
employee  does  not  meet  the 
requirements  for  acceptable 
performance  detailed  in  that  plan.  The 
following  paragraphs  describe  the  key 
components  of  the  Performance 
Development  System.  Figure  4  depicts 
the  relationship  of  these  components 
and  their  linkage  with  the  Incentive  Pay 
System. 
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Performance  Development  &  Incentive  Pay  Process  Linkage 
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a.  Performance  Development 
Resources  (PDR).  At  the  heart  of  the 
performance  development  system  is  the 
concept  of  providing  organizational 
resources  to  support  the  development 
process.  While  the  design  of  these 
resources  will  be  delegated  to  each 
Division,  they  will  typically  consist  of  a 
pool  of  people,  including  union 
representatives,  who  act  as  a  support 
system  to  identify  or  help  provide  for 
the  needs  of  employees  and  managers  in 
the  development  process.  Current 
limitations  regarding  union  involvement 
in  discussions  concerning  assigning  and 
directing  employees  will  not  prevent  the 
parties  within  the  Demonstration  Project 
firom  developing  appropriate  procedures 
for  the  Performance  Development 
Resources. 

The  PDR  will  be  available  to  facilitate 
communications  around  expectations 
and  needs,  and  help  supervisors  and 
employees  seek  agreement  throughout 
all  aspects  of  the  performance 
development  process.  Should 
performance  problems  arise,  the  PDR 
will  be  particidarly  useful  in  diagnosing 
issues  impacting  performance  (e.g., 
employee  skills,  attitudes  and 
motivation,  clarity  of  job  expectations, 
systemic  issues,  access  to  information 
and  resources,  relationships  with  co- 
workers and  supervisor,  etc.)  and 
identifying  options  for  addressing  these 
issues  (e.g.,  development  opportunities. 


tools  or  equipment  to  sup[>ort  improved 
performance,  reassignment  of  the 
employee  to  a  position  that  better 
matches  his/her  capabilities  and 
interests,  etc.)  They  will  also  make 
referrals  to  others  who  may  be  helpful, 
and  identify  systemic  or  organization 
wide  issues  which  may  be  affecting 
performance. 

Supervisors  are  expected  to  utilize  the 
PDR  for  assistance  in  preventing  and 
alleviating  performance  problems. 
Employees  may  also  use  the  PDR  to 
assist  them  in  correcting  self-identified 
performance  problems,  in  development 
planning  to  enhance  their  career 
opportunities  consistent  with  the  needs 
of  the  organization,  and  to  facilitate 
communication  and  feedback  with  their 
supervisors,  etc. 

o.  Two  Level  Rating  System.  The 
system  employs  a  two  level  rating 
system:  "acceptable"  and 
"unacceptable"  performance. 
"Acceptable"  performance  is  defined  as 
"performance  that  fulfills  the 
requirements  for  which  the  position 
exists."  An  employee's  performance 
may  not  be  determined  "unacceptable" 
unless  the  employee  has  been  placed  on 
and  failed  a  performance  plan. 
Employee  performance  ratings  will  be 
documented  annually. 

c.  Establishing  Performance 
Expectations.  Clear,  mutually 
understood  performance  expectations 
that  are  linked  to  organizational  goals. 


strategies  and  values  are  fundamental  to 
successful  individual  and  organizational 
performance.  The  outcome  of  this 
component  of  the  Performance 
Development  System  is  clear 
conununication  of  the  products  and/or 
services  to  be  delivered  by  the 
employ ee(s),  and  the  success  criteria 
against  which  those  outputs  will  be 
assessed.  Documentation  of  outputs  and 
success  criteria  is  expected  when 
necessary  to  facilitate  mutual 
understanding  of  performance 
expectations. 

The  most  effective  means  of  creating 
a  common  understanding  is  through  a 
process  in  which  the  supervisor  and 
employee(s)  discuss  requirements  and 
establish  performance  goals  and 
expectations.  Employees  and 
supervisors  are  expected  to  actively 
participate  in  these  discussions  to  seek 
clarity  regarding  expectations  and 
identify  potential  obstacles  to  meeting 
goals.  In  addition,  employees  should 
explain  (to  the  extent  possible)  what 
they  need  from  their  supervisor  to 
support  goal  accomplishment.  The 
timing  of  these  goal  setting  discussions 
will  vary  based  on  the  nature  of  work 
performed,  but  will  occur  at  least 
annually.  More  frequent,  task  specific, 
discussions  of  expectations  may  be 
more  appropriate  in  some  organizations. 
In  cases  where  work  is  accomplished  by 
a  team,  team  discussions  regarding  gocds 
and  expectations  may  be  appropriate. 


Federal  Register  /  Vol.  62,  No.  232  /  Wednesday,  December  3.  1997  /  Notices 


64061 


however  expectations  for  individual 
contributions  to  the  team  goals  should 
always  be  clearly  specified.  Either  the 
supervisor,  the  employee,  or  the  union 
may  enlist  the  assistance  of  the 
Performance  Development  Resources  to 
facilitate  effective  dialogue  with  regard 
to  these  issues. 

Documentation  of  performance 
expectations  is  a  helpful  mechanism  for 
ensuring  clarity  of  understanding  and 
providing  a  focus  for  later  discussions 
on  progress  and  developmental  needs. 
As  a  minimum,  formal  documentation 
of  expectations  is  required  when  an 
employee  begins  a  new  or  substantially 
different  job.  Docimientation  in  other 
situations  is  based  on  the  needs  and 
desires  of  the  employee  and  supervisor, 
and  may  rely  on  other  existing 
documentation  (e.g.,  project  plans, 
process  documentation,  customer 
requirements,  etc.)  No  prescribed  format 
is  required  for  such  documentation;  the 
employee  and  supervisor  are 
encouraged  to  seek  agreement  on  what 
form  of  documentation  will  meet  their 
needs  and  who  will  be  responsible  for 
producing  it.  The  assistance  of  the 
Performance  Development  Resources 
may  be  enlisted  by  either  party  to 
support  their  efforts  to  reach  agreement. 
In  bargaining  imits,  documentation 
procedures  will  be  subject  to  bargaining. 
Current  limitations  regarding  union 
involvement  in  decisions  concerning 
assigning  and  directing  employees  will 
not  prevent  the  parties  within  the 
Demonstration  Project  from  developing 
appropriate  procedures  for  docvunenting 
performance  discussions. 

d.  On-going  Performance  Dialogue.  To 
facilitate  performance  development, 
employees  and  supervisors  will  engage 
in  on-going  dialogue.  Ideally  this 
dialogue  will  occur  as  part  of  normal 
day-to-day  interactions  for  the  purpose 
of  ensuring  a  common  understanding  of 
expectations,  reviewing  whether 
expectations  are  being  met,  providing 
support  in  identifying  resources  or 
solving  problems,  providing  coaching 
on  complex  or  sensitive  issues, 
providing  information  to  increase  the 
understanding  of  the  project  context, 
and  keeping  the  supervisor  informed  of 
progress.  In  addition  to  this  on-going 
interaction,  however,  it  is  expected  that 
periodically  a  more  formal  dialogue  will 
occur  focused  on  reviewing  progress, 
discussing  customer  feedback,  exploring 
process  improvements  that  could 
remove  obstacles  to  effective 
performance,  and  identifying 
developmental  needs  to  support 
continual  improvement  and  career 
growth.  The  employee  and  supervisor 
should  seek  agreement  on  the  frequency 
and  form  for  both  the  formal  and 


informal  dialogues  to  ensiure  they  will 
meet  their  needs.  Either  the  supervisor, 
the  employee  or  the  union  may  call 
upon  the  Performance  Development 
Resources  to  facilitate  communications 
or  conflict  resolution  around  these 
issues.  In  cases  where  work  is 
accomplished  by  a  team,  team  meetings 
may  be  an  appropriate  forum  for  some 
of  this  interaction,  however  team 
discussions  do  not  eliminate  the  need 
for  the  supervisor  to  have  some  form  of 
individual  dialogue  with  each 
employee. 

The  expected  outcomes  from  this  on- 
going dialogue  component  are  plans  to 
support  the  continuous  improvement  of 
individual  and  organizational 
performance.  Documentation  of  these 
discussions  and  resulting  plans  is 
encouraged  to  the  extent  that  it 
contributes  to  clarify  of  understanding 
and  facilitates  later  review  of  progress 
on  continuous  improvement  efforts.  The 
nature  and  content  of  such 
dociunentation  is  based  on  the  needs 
and  desires  of  the  employee  and 
supervisor.  No  prescribed  format  is 
required  for  such  documentation;  the 
employee  and  supervisor  are 
encouraged  to  seek  agreement  on  what 
form  of  dociunentation  will  meet  their 
needs  and  who  will  be  responsible  for 
producing  it.  The  assistance  of  the 
Performance  Development  Resources 
may  be  enlisted  by  either  party  to 
support  their  efforts  to  reach  agreement. 

In  baigaining  units,  these  procedures 
are  subject  to  bargaining.  Current 
limitations  regarding  union  involvement 
in  decisions  concerning  assigning  and 
directing  employees  will  not  prevent  the 
parties  within  the  Demonstration  Project 
from  developing  appropriate  procedures 
for  ongoing  performance  dialogues  and 
for  docimienting  performance 
discussions. 

e.  Feedback  from  Multiple  Sources. 
The  primary  purpose  of  feedback  in  the 
Performance  Development  System  is  to 
provide  employees  with  information 
regarding  how  well  their  performance  is 
meeting  customer  requirements  in  order 
to  help  the  employees  continually 
improve  their  performance.  The  outputs 
expected  from  this  component  are  data 
and  customer  feedback  which  enable 
review  of  performance  against  success 
criteria.  These  data  provide  input  to  the 
review  and  continuous  performance 
improvement  planning  discussed  as  part 
of  the  on-going  dialogue  component. 

The  responsibility  for  employee 
development  and  continuous 
improvement  is  jointly  held  between  the 
supervisor  and  employee.  They  are 
expected  to  work  together  to  identify 
internal  and  external  customers  and  to 
define  and  implement  a  process  by 


which  the  employee  can  regularly 
receive  feedback.  A  variety  of 
mechanisms  may  be  appropriate,  such 
as  customer  surveys,  process  measures 
which  track  customer  requirements,  an 
discussions  with  customers.  Supervisors 
are  expected  to  facilitate  this  process 
and  work  with  employees  to  interpret 
the  feedback  and  establish  improvement 
goals.  Performance  Development 
Resources  may  be  helpful  during  this 
process.  Their  assistance  may  be 
requested  by  the  supervisor,  the 
employee  or  the  union.  Current 
limitations  regarding  union  involvement 
in  decisions  concerning  assigning  and 
directing  employees  will  not  prevent  the 
parties  within  the  Demonstration  Project 
from  developing  appropriate 
mechanisms  and  procedures  for 
obtaining  feedback  from  multiple 
sources. 

Managers  and  supervisors  are  also 
expected  to  obtain  feedback  from  their 
customers,  including  their  employees, 
and  to  use  that  feedback  as  a  basis  for 
establishing  both  personal  and 
organizational  performance 
development  goals.  The  use  of  an 
anon3rmous  instrument  is  appropriate 
for  providing  feedback  to  supervisors 
and  managers  on  the  impact  of  their 
behavior.  The  use  of  these  instruments 
will  help  focus  attention  on  desired 
leadership  behaviors,  structure  the 
feedback  in  a  constructive  manner,  and 
offset  the  power  imbalance  that  often 
prevents  supervisors  from  getting  useful 
feedback  from  their  employees.  When 
necessary,  supervisors  and  managers 
may  choose  to  use  the  Performance 
Development  Resources  to  help  support 
their  own  developmental  needs. 

f.  Performance  Plan.  When  an 
employee  has  continued  perfbtmance 
difficulties,  the  organization  will 
provide  a  formal  Performance  Plan  to 
support  the  supervisor  and  employee  in 
resolving  Performance  Plan  to  support 
the  supervisor  and  employee  in 
resolving  the  performance  problems. 
Use  of  the  Performance  Development 
Resources  will  be  an  integral  part  of  this 
effort.  Supervisors  are  expected  to  call 
on  the  Resources  for  assistance  in 
preventing  or  alleviating  performance 
problems  before  the  need  for  formal 
action  arises.  When  there  is  an 
indication  that  performance  is  not 
consistently  meeting  customer 
requirements,  supervisors  are  expected 
to  call  on  the  Resources  to  analyze  the 
causes  of  the  difficulty  and  develop  an 
approach  for  resolving  it  Development 
of  a  formal  Performance  Plan  is 
indicated  if  and  when  it  is  determined 
that  the  employee's  performance  (vs. 
system  performance)  is  a  contributor  to 
the  problem  informal  intervention  has 
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not  been  successful  in  correcting  the 
problem.  Use  of  the  Performance 
Development  Resources  is  expected 
throughout  the  period  of  the 
Performance  Plan  in  an  attempt  to 
facilitate  a  solution  to  the  problem.  The 
Performance  Plan  must  be  written,  and 
will  clearly  document  organizational 
expectations  for  successhil  job 
performance,  specify  accountability, 
identify  developmental  resources  to 
correct  any  skill  deficiencies,  define  the 
time  frame  of  the  performance  plan, 
specify  organizational  support  that  will 
be  provided  and  how  periformance 
results  will  be  monitored.  In  addition, 
the  Plan  will  clearly  specify  the 
potential  consequences  if  performance 
is  not  acceptable.  Periodic  discussions 
between  the  supervisor  and  employee 
must  occur  during  the  time  frame  of  the 
Performance  Plan  to  review  progress; 
these  discussions  must  be  dociunented. 
Current  limitations  regarding  union 
involvement  in  decisions  concerning 
assigning,  directing,  removing  or 
reducing  in  grade  employees  will  not 
prevent  the  parties  within  the 
Demonstration  Project  from  developing 
appropriate  procedures  and 
documentation  in  connection  with 
Performance  Plans.  (NOTE:  Nothing  in 
this  subsection  will  preclude  action 
under  Title  5,  United  States  Code, 
Chapter  75,  when  appropriate.) 

g.  Accountability  for  Performance.  An 
employee  will  be  given  a  rating  of 
"unacceptable"  only  if  and  when  the 
employee  is  unable  to  successfully 
complete  the  Performance  Plan.  When 
an  employee's  performance  is  rated  as 
"unacceptable."  one  of  four  actions  will 
be  taken:  (1)  removal  from  the  Federal 
Service.  (2)  placement  in  a  lower  band 
level  .with  a  corresponding  reduction  in 
pay  (demotion),  (3)  reduction  in  pay 
while  remaining  in  the  same  band  level, 
or  (4)  placement  in  a  lower  band  level 
with  no  reduction  in  pay  (demotion). 
For  the  third  category  of  action,  the 
amount  of  reduction  in  pay  will  be  up 
to,  but  may  not  exceed,  the  maximum 
amount  of  incentive  pay  (see  below)  that 
the  employee  could  be  eligible  to 
receive  during  the  current  payout 
period,  i.e.,  up  to  the  equivalent  of  4 
continuing  pay  points  as  of  the  most 
recent  payout  cycle.  Following  the  pay 
reduction,  the  objection  is  to  restore 
performance  and  may  commensurate 
with  it.  A  formal  Development  Plan  will 
be  established  to  maximize  the 
opportunity  for  success  in  the 
assignment  by  clearly  identifying 
performance  expectations  and  defining 
a  plan  to  achieve  them  within  an 
appropriate  time  frame,  not  to  exceed  12 
months.  The  activity's  Performance 
Development  Resources  will  be  utilized 


throughout  this  process.  If  and  when 
performance  improves  during  the  period 
in  which  the  employee  is  otherwise 
ineligible  for  incentive  pay,  some  or  all 
of  the  reduced  pay  may  be  restored. 
Such  restoration  is  not  retroactive  and  is 
separate  and  apart  frt)m  incentive  pay. 
For  the  fourth  category  of  action,  the 
employee  may  be  moved  to  the  next 
lower  band  level  provided  no  loss  in 
pay  results  and  the  employee's  pay  does 
not  exceed  the  top  of  the  lower  bank 
level.  Within  the  Demonstration  Project, 
this  would  not  be  considered  an  adverse 
action  and  would  not  be  appealable 
through  a  statutory  appeals  process 
except  for  preference  eligible 
employees.  Employees  will  be  provided 
with  a  written  notice  of  the  decision  and 
preference  eligibles  will  be  notified  of 
their  right  to  appeal  the  action  to  the 
Merit  Systems  Protection  Board.  Current 
limitations  regarding  union  involvement 
in  decisions  concerning  reducing 
employees  in  grade  will  not  prevent  the 
parties  within  the  Demonstration  Project 
bom  developing  procedures  for  the  non- 
adverse  reduction  in  band  level.  The 
decision  to  reduce  an  employee  to  a 
lower  band  level  with  no  reduction  in 
pay  will  be  subject  to  review  under 
existing  grievance  or  alternative  dispute 
resolution  procedures. 

3.  Incentive  Fay  System 

The  Incentive  Pay  System  provides  a 
njechanism  for  encouraging  and 
rewarding  performance  contributions 
and  other  outcomes  resulting  from  the 
continuous  improvement  focus  of  the 
performance  development  system. 

INCENTIVE  PAY  FOR  EMPLOYEES 
COVERED  BY  BROAD  BANDING: 
Supervisors  will  conduct  an  annual 
review  of  each  employee's  salary  and 
decide  how  total  compensation  should 
be  adjusted  to  reflect  the  employee's 
performance  contribution  to  the 
organization.  The  adjustment  may  be 
made  as  a  continuing  increase  to  base 
pay  and/or  as  a  one-time  cash  bonus  to 
adjust  total  compensation.  The 
philosophical  foundation  for  incentive 
pay  is  described  below: 

Principles  of  locenthre  Pay 

Background:  One  of  the  outcomes  of  pay 
banding  is  an  expanded  range  of  pay 
progression  opportunities  for  employees. 
This  is  accomplished  through  "incentive 
pay."  Incentive  pay  is  awarded  to  p>eople 
based  on  the  value  of  their  performance 
contributions  to  the  organization.  With  this 
comes  the  necessity  to  insure  that  pay 
decisions  are  consistent  with  the  needs  and 
values  of  the  organization.  At  the  same  time, 
they  must  be  seen  as  fair  and  equitable. 
While  the  Demonstration  Project  provides 
discretion  for  Warfare  Center  Divisions  to 
substantially  define  the  criteria  and  process 


for  managing  incentive  pay,  it  is  appropriate 
that  there  be  general  Project-vyide  principles 
that  provide  a  policy  framework  for  division 
decisions.  The  following  are  those  principles. 

PRINCIPLE:  "The  organization  succeeds 
through  the  collective  contributions  of 
people  in  all  occupations." 

The  Warfare  Centers  perform  critical 
missions  for  the  Navy  in  support  of  national 
defense.  These  missions  require  the 
collective  efforts  of  all  their  people.  While 
certain  positions  and  occupations  are  highly 
visible,  it  is  the  whole  organization  as  a  team 
pulling  in  the  game  direction  and  towards  the 
same  goals  that  enables  the  Centers  to  excel. 
In  that  regard,  no  occupational  groups  are  to 
be  effectively  excluded  from  opportunities 
for  incentive  pay  and  other  forms  of 
recognition.  Rather,  there  is  an  expectation 
that  incentive  pay  generally  will  be 
distributed  proportionally  to  the  various 
career  paths.  Further,  all  people  who  are 
making  positive  performance  contributions 
as  demonstrated  by  acceptable  performance 
will  share  in  incentive  pay.  Amounts  and 
time  intervals  will  be  set  by  Divisions/sites. 

PRINCIPLE:  "Pay  should  be  commensurate 
with  value  of  performance  to  the 
oritanization." 

In  general,  an  individual's  total  pay  (base 
pay,  plus  any  incentive  pay)  should  be 
commensurate  with  the  value  of  the 
performance  contributions  to  the 
organization.  Contributions  may  be  based  on 
past  and/or  potential  performance  consistent 
with  criteria  defined  by  the  Warfare  Center 
Divisions.  In  that  regard,  there  should  be 
relative  pay  equity  between  people  whose 
contributions  to  the  organization  are  of  equal 
value.  Consistent  with  this  principle,  as  the 
value  of  a  person's  contribution  increases, 
compensation  should  likewise  increase.  It 
follows  that  as  an  individual's  compensation 
increases,  there  is  a  corresponding  increase 
in  expected  performance  contributions. 

Typically,  when  a  person  is  hired,  or 
promoted  to  a  higher  band  level,  and  pay  is 
at  or  near  the  lower  end  of  that  band,  there 
are  expected  successive  increases  in  pay 
toward  the  mid  range  of  that  band.  This  pay 
growth  is  reflective  of  a  learning  curve  upon 
entering  a  new  position,  and  the 
corresponding  increasing  value  to  the 
organization.  Pay  progression  through  the 
mid  range  occurs  with  progressively  higher 
levels  of  performance  contributions.  Beyond 
that,  extraordinary  contributions  are 
expected  for  pay  to  increase  through  the 
upper  levels  of  the  band. 

a.  Eligibility.  All  employees  who  are 
making  positive  performance 
contributions  as  demonstrated  by 
acceptable  performance  will  share  In 
incentive  pay  with  the  amounts  and 
time  intervals  set  by  the  Divisions  and 
sites.  Employees  receiving  an 
unacceptable  rating  since  the  last 
incentive  payout  are  ineligible  for  the 
next  incentive  pay  consideration. 

6.  Incentive  Pay  Pool.  Payments  under 
the  Incentive  Pay  System  are  made  from 
the  incentive  pay  pool.  Within  the 
incentive  pay  pool,  there  are  separate 
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fiinds  for  continuing  pay  increases  and 
bonus  payments.  The  incentive  pay  pool 
is  not  used  to  fund  promotions  between 
pay  bands.  It  is  also  not  used  to  fund 
general  pay  increases,  special  rate 
increases,  or  locality  pay  increases; 
rather,  employees  will  continue  to 
receive  any  such  increases  (as 
applicable  under  the  Plan)  consistent 
with  other  employees  outside  the 
demonstration  project 

The  incentive  pay  pool  will  be 
operated  within  the  parameters  of  the 
overall  finance  system  governing  the 
Warfare  Centers.  As  a  Defense  Business 
Operating  Fund  (DBOF)  activity,  the 
Warfare  Centers  are  100 -percent 
industrially  funded  and  operate  as  "not- 
for-profit"  competitors  within  the 
Department  of  Defianse.  Under  DBOF, 
the  Centers  are  reimbursed  for  their 
work  by  their  customers  through 
billings  based  on  stabilized  rates.  The 
assistant  Secretary  of  the  Navy  for 
Financial  Management  and  Comptroller 
oversees  the  establishment  of  these 
stabilized  rates  through  reviews  of 
Biannual  Financial  Management  Budget 
submissions,  which  are  highly  visible  at 
all  Command  levels.  This  funding 
process  imposes  a  discipline  in 
controlling  costs  (including  salary 
expenditures  for  the  Warfare  Centers 
that  is  not  present  under  appropriated 
funded  organizations. 

TKe  size  of  the  continuing  pay  fund 
is  based  on  appropriate  factors, 
including  the  following: 

a.  Historical  spehding  for  within- 
grade  increases,  quality  step  increases, 
and  in-lpvel  c&reer  promotions  (with 
d3mamic  adjustments  to  account  for 
changes  in  law  or  in  staffing  factors  e.g., 
average  starting  salaries  and  the 
distribution  of  employees  among  job 
categories  and  band  levels); 

b.  Labor  market  conditions  and  the 
need  to  recruit  and  retain  a  skilled 
workforce  to  meet  the  business  needs  of 
the  organization;  and 

c.  The  fiscal  condition  of  the 
organization. 

Given  the  implications  of  base  pay 
increases  on  long-term  pay  and  benefit 
costs,  the  amount  of  the  continuing  pay 
fund  will  be  derived  after  a  cost  analysis 
with  documentation  of  the  mission- 
driven  rationale  for  the  amoimt.  Any 
decision  to  substantially  reduce  the 
amount  of  funds  devoted  to  continuing 
pay  increases  would  typically  occur 
only  in  lieu  of  more'drastic  cost  cutting 
measures  (e.g.,  RIF  or  furlough).  As  part 
of  the  evaluation  of  the  project,  average 
salary  (base  pay)  will  be  tracked  over 
time  using  two  comparison  groups:  (1) 
The  original  two  Navy  Demonstration 
labs  in  China  Lake  and  San  Diego,  and 


(2)  a  comparison  group  constructed 
using  OPM's  Central  Pereonnel  6ata 
File. 

The  size  of  the  bonus  pay  fund  will 
be  based  on  appropriate  factors, 
including  the  following: 

a.  Historical  spending  for  performance 
awards,  special  act  awards,  and  awards 
for  beneficial  suggestions; 

b.  The  organization's  fiscal  condition 
and  financial  strategies;  and 

c.  Employee  retention  rates. 
The  decision  process  for  defining  the 

size  of  the  incentive  pay  pool  and  the 
two  funds  within  that  pool  will  be 
established  at  the  Division/site  level. 
The  design  of  the  decision  process, 
insofar  as  it  affects  luirgaining  unit 
employees,  will  be  subject  to  collective 
bargaining. 

a.  Delegated  Criteria  Setting.  The 
criteria  and  process  for  incentive  pay 
will  be  substantially  defined  at  the 
Division/site  level.  The  incentive  pay 
decision  may  be  based  on  some 
combination  of  past,  present  and  future 
performance.  Examples  of  criteria  may 
include  criticality  of  skills,  difficulty  of 
position,  criticality  of  position, 
individual  or  team  contributions, 
suggestions  for  improving  system  or 
organization  processes,  length  and/or 
quality  of  experience,  current  total 
compensation,  etc.  The  criteria  and 
process  for  incentive  pay  distribution 
for  bargaining  unit  employees  are 
subject  to  collective  btu^aining.  Current 
limitations  regarding  union  involvement 
in  decisions  concerning  assigning  and 
directing  employees  will  not  prevent  the 
parties  from  developing  the  criteria  and 
process  for  incentive  pay  decisions. 
(Note:  The  movement  of  an  employee 
within  a  band  based  on  the  execution  of 
an  incentive  pay  decision  is  not  a 
'  "classification"  action.) 

e.  Pay  Points.  The  payout  process  will 
utilize  a  point  system  to  distribute 
incentive  pay  increases.  A  maximum  of 
four  (4)  points  will  be  available,  thus 
each  employee  performing  in  an 
acceptable  maimer  will  be  eligible  to 
receive  0, 1,  2,  3  or  4  pay  points  in  the 
form  of  continuing  pay,  bonus  pay  or 
some  combination. 

FOR  FWS  EMPLOYEES,  cash  awards 
continue  to  be  available  imder  the 
existing  Incentive  Awards  system  based 
on  performance  and  special  acts. 

f!  Communication  and 
Documentation.  It  is  important  that 
employees  understand  what  is  expected 
in  order  to  receive  a  pay  increase. 
Supervisors  will  interpret  organizational 
criteria  for  their  employees  to  clarify 
how  it  applies  to  their  work  and  have 
periodic  assessment  discussions  with 
employees  to  prevent  surprise  decisions 
at  the  time  of  payout.  These  assessment 


discussions  should  normally  be  held 
separately  from  performance 
development  dialogues.  Supervisors  and 
employees  are  encouraged  to  seek 
agreement  on  their  documentation 
needs.  In  addition,  supervisors  are 
expected  to  document  their  payout 
recommendation  decisions  and  to 
discuss  their  decision  rationale  with 
employees.  In  bargaining  imits, 
documentation  procedures  will  be 
subject  to  bargaining.  Current 
limitations  regarding  union  involvement 
in  decisions  concerning  assigning  and 
directing  employees  will  not  prevent  the 
parties  bom  developing  documentation 
procedures  for  the  communication  and 
documentation  of  incentive  pay 
discussions  and  decisions. 

g.  Reconsideration  of  Incentive  Pay 
Decisions.  Employees  will  have  the 
opportunity  for  a  reconsideration  of 
incentive  pay  decisions.  While  the 
specific  purpose  of  the  reconsideration 
is  to  address  employee  concerns  about 
such  decisions,  the  process  is  also 
intended  to  facilitate  communication 
and  understanding  between  employees 
and  supervisors/managers  concerning 
performance  contributions  and  their 
impact  on  pay  decisions.  In  addition, 
the  process  seeks  to  identify  possible 
systemic  problems  that  need  to  be 
addressed.  In  that  regard, 
reconsideration  is  considered  a  positive 
and  integral  component  of  an  effective 
incentive  pay  system  by  providing  a 
mechanism  to  support  continuous 
improvement.  Accordingly,  employees 
will  not  be  discouraged  from  requesting 
reconsideration.  Neither  will  they  be 
subjected  to  reprisal  or  stigma.  The 
specific  process  for  reconsideration  will 
be  defined  at  the  Division/site  level. 
Current  limitations  regarding  union 
involvement  in  decisions  concerning 
assigning  and  directing  employees  will 
not  prevent  the  parties  from  developing 
procedures  for  the  reconsideration  of 
incentive  pay  decisions.  That  pnx:ess 
will  include,  but  will  not  necessarily  be 
limited  to,  the  following  characteristics: 
It  should  be  administratively 
streamlined;  provide  expedited 
resolution;  maintain  appropriate 
confidentiality;  be  fair  and  impartial; 
address  assertions  of  harmful  error 
involving  issues  of  process  and 
procedure;  and  ensure  that  management 
payout  decisions  reflect  reasonableness 
in  judgment  in  evaluating  applicable 
criteria. 

h.  Guidance  on  Managing  Incentive 
Pay.  Each  Division  is  expected  to 
develop  jjolicies  and  criteria  to  guide 
the  implementation  of  the  incentive  pay 
system  which  are  consistent  with  their 
mission,  strategies  and  organizational 
values,  and  supportive  of  the  Naval  Sea 
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Systems  Command  and  Warfare  Center 
strategic  plans.  Some  Divisions  may  rely 
on  individual  management  judgment 
based  on  general  guidance,  while  other 
Divisions  may  define  a  more  mechanical 
process  based  on  highly  objective 
criteria.  Additional  guidance  may  be 
provided  by  major  organizational 
components  (e.g.,  departments  or 
directorates)  to  tailor  or  interpret  the 
command-level  criteria  for  their  specific 
mission  and  strategies.  Each  major 
organizational  component  will  have 
authority  to  manage  the  incentive  pay 
allocation  derived  from  the  salaries  of 
employees  in  that  component. 
Departments/Directorates  may  further 
delegate  authority  to  mange  a  prorated 
portion  of  the  fund  to  the  next  lower 
echelon.  Supervisors  and  managers 
within  the  unit  will  be  assessing  the 
nature  of  each  employee's  contribution, 
consistent  with  the  organization's  policy 
and  criteria  as  reflected  in  the  written 
guidance.  They  will  then  make 
recommendations  to  a  second  level 
reviewer  regarding  the  number  of  pay 
points  to  be  awarded  to  each  employee 
(i.e.,  0  to  4  points)  and  the  tiature  of 
incentive  pay  (i.e.,  continuing  pay  and/ 
or  bonus  pay).  Decisions  regarding 
approval/disapproval  of 
recommendations  will  be  made  at  the 
organizational  level  to  which  authority 
has  been  delegated  to  manage  the  pay 
pool;  typically  this  will  be  the  second  or 
third  level  reviewer.  In  cases  where 
work  is  accomplished  by  a  team,  the 
team  members  may  be  involved  in 
formulating  the  recommendation  for 
distribution  of  incentive  pay. 

4.  Reduction-In-Force  (RIF) 

Flexible  and  responsive  alternatives 
are  needed  to  restructure  an 
organization  in  a  short  period  of  time. 
The  current  RIF  system  is  complicated, 
costly,  and  relatively  unresponsive  to 
the  needs  of  the  organization. 

The  proposed  Rff  system  will  have  a 
single  round  of  competition  to  replace 
the  current  "two  round"  process.  Once 
the  position  to  be  abolished  has  been 
identified,  the  incumbent  of  that 
position  may  "displace"  another 
employee  when  the  incumbent  has  a 
higher  retention  standing  and  is  fully 
qualified  for  the  position  occupied  by 
the  employee  with  a  lower  standing. 
Retention  standing  is  based  on  tenure, 
veterans'  preference,  length  of  service, 
and  performance.  However,  there  will 
be  no  augmented  service  credit  based  on 
performance  ratings.  An  employee  rated 
as  unacceptable  during  the  12  month 
period  preceding  the  effective  date  of  a 
RIF  may  only  displace  an  employee 
rated  unacceptable  during  that  same 
period.  The  same  "luidue  disruption" 


standard  currently  utilized  will  serve  as 
the  criteria  to  determine  if  an  employee 
is  fully  qualified.  The  displaced 
individual  may  similarly  displace  other 
employees.  If/when  there  is  no  position 
in  which  an  employee  can  be  placed  by 
this  process  or  assigned  to  a  vacant 
position,  that  employee  will  be 
separated. 

Displacement  is  limited  to  one  broad 
band  level  below  the  employee's  present 
level.  A  preference  eligible  employee 
with  a  compensable  service  connected 
disability  of  30  percent  or  mre  may 
displace  up  to  two  broad  band  levels  (or 
the  equivalent  of  five  General  Schedule 
grades)  below  the  employee's  present 
level.  Employees  not  covered  by  broad 
banding  (FWS),  may  "displace"  up  to 
three  grades/intervals  (five  grades/ 
intervals  for  preference  eligibles  with  a 
service  connected  disability  of  30 
percent  or  more). 

The  new  system  vtrill  eliminate 
retained  grade  but  will  preserve  retained 

pay- 
All  positions  included  in  the 
Demonstration  Project  within  an  activity 
at  a  specific  geographic  location  will  be 
considered  a  separate  competitive  area. 

5.  Competitive  Examining  and 
Distinguished  Scholastic  Appointments 

The  War&ra  Center  needs  a  process 
which  will  allow  for  the  rapid  filling  of 
vacancies,  is  less  labor  intensive,  and  is 
responsive  to  our  needs.  Restructiuing 
the  examining  process  and  providing  an 
authority  to  appoint  candidates  meeting 
distinguished  scholastic  achievements 
will  help  achieve  these  goals.  When  a 
Division  implements  the  Demonstration 
Project  for  some  poriion  of  their 
workforce,  this  component  may  be 
available  for  all  occupations.  This  will 
eliminate  the  imposition  of  multiple 
examining  and  appointment  systems  on 
the  public  and  will  strengthen 
efficiencies  gained  under  the 
Demonstration  Project.  To  further 
minimize  resource  requirements  and  the 
complexities  inherent  in  administering 
two  different  sets  of  examining  and 
hiring  processes,  this  component  may 
also  be  applied  to  OS  and  FWS 
positions  in  activities  for  which  the 
Warfare  Center  Divisions  provide 
human  resource  services. 

a.  Delegated  Examining  Authority. 
The  Warfare  Centers  propose  to 
demonstrate  a  streamlined  examining 
process  for  both  permanent  and  non- 
permanent  positions.  This  authority  will 
be  further  delegated  to  the  Division 
level.  This  authority  will  apply  to  all 
positions  with  exception  of  positions  in 
the  Senior  Executive  Service,  to  Senior 
Level  (ST/SL)  positions,  to  the 
Executive  Assignment  System  or 


positions  of  Administrative  Law  )udge. 
This  authority  will  include  the 
coordination  of  recruitment  and  public 
notices,  the  administration  of  the 
examining  process,  the  administration 
of  veterans'  preference,  the  certification 
of  candidates,  and  selection  and 
appointment  consistent  with  merit 
principles. 

b.  Description  of  Examining  Process: 
The  primary  change  in  the  examining 
process  to  be  demonstrated  is  the 
grouping  of  eligible  candidates  into 
three  Quality  Groups  using  numerical 
scores  and  the  elimination  of 
consideration  according  to  the  "rule  of 
three". 

For  each  candidate,  minimum 
qualifications  will  be  determined  using 
OFM's  Operating  Manual  for 
"Qualification  Standards  For  General 
Schedule  Positions"/"Job  Qualification 
Systems  For  Trades  and  Labor 
Occupations  (Handbook  X-118C)" 
including  any  selective  placement 
factors  identified  for  the  position. 
Candidates  who  meet  basic  (minimum) 
qualifications  will  be  further  evaluated 
based  on  knowledge,  skills  and  abilities 
which  are  directiy  linked  to  the 
position(8)  to  be  filled.  Based  on  this 
assessment,  candidates  will  receive  a 
numerical  score  of  70,  80,  or  90.  No 
intermediate  scores  will  be  granted 
except  for  those  eligibles  who  are 
entitled  to  veterans'  preference. 
Preference  eligibles  meeting  basic 
(minimum)  qualifications  will  receive 
an  additional  5  or  10  points  (depending 
on  their  preference  eligibility)  which  is 
added  to  the  minimum  scores  identified 
above.  Candidates  will  be  placed  in  one 
of  three  quality  groups  based  on  their 
numerical  score,  including  any  veterans' 
preference  points:  Basically  Qualified 
(score  of  70  and  above).  Highly 
Qualified  (score  of  80  and  above),  or 
Superior  (score  of  90  and  above).  The 
names  of  preference  eligibles  shall  be 
entered  ahead  of  others  having  the  same 
numerical  rating. 

For  scientific/engineering  and 
professional  positions  at  the  equivalent 
of  GS-9  and  above,  candidates  will  be 
referred  by  quality  groups  in  the  order 
of  the  numerical  ratings,  including  any 
veterans'  preference  points.  For  all  other 
positions,  i.e..  other  than  scientific/ 
engineering  and  professional  positions 
at  the  equivalent  of  GS-9  and  above, 
preference  eligibles  vdth  a  compensable 
service-connected  disability  of  10 
percent  or  more  who  meet  basic 
(minimum)  eligibility  will  be  listed  at 
the  top  of  the  highest  group  certified. 

In  selecting  the  top  cancudate, 
selecting  officials  should  be  provided 
with  a  reasonable  number  of  qualified 
candidates  from  which  to  choose.  All 
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candidates  in  the  highest  group  vsrill  be 
certified.  If  there  is  an  insufficient 
number  of  candidates  in  the  highest 
group,  candidates  in  the  next  lower 
group  may  be  certified  in  rank  order. 
When  two  or  more  groups  are  certified, 
candidates  will  be  identified  by  quality 
group  (i.e.,  Superior,  Highly  Qualified, 
Basically  Qualified)  in  the  order  of  their 
nimierical  scores.  In  making  selections, 
to  pass  over  any  preference  eligible(s)  to 
select  a  nonpreference  eligible  requires 
approval  under  ciurent  pass  over  or 
objection  procedures. 

c.  Distinguished  Scholastic 
Achievement  Appointment:  The  Warfare 
Centers  further  propose  to  establish  a 
Distinguished  Scholastic  Achievement 
Appointment  using  an  alternative 
examining  process  which  provides  the 
authority  to  appoint  undergraduates  and 
graduates  through  the  doctoral  level  to 
professional  positions  at  the  equivalent 
of  GS-7  through  GS-11,  and  GS-12 
positions  involved  in  research. 

At  the  undergraduate  level, 
candidates  may  be  appointed  to 
positions  at  a  pay  level  no  greater  than 
the  equivalent  of  GS-7  step  10  provided 
they  meet  the  minimum  standards  for 
the  position  as  published  in  OPM's 
operating  manual.  Qualification 
Standards  for  General  Schedule 
Positions,  plus  any  selective  factors 
stated  in  the  vacancy  announcement; 
the  occupation  has  a  positive  education 
requirement;  and,  the  candidate  has  a 
cumulative  grade  point  average  of  3.5  or 
better  (on  a  4.0  scale)  in  those  courses 
in  those  fields  of  study  that  are  specified 
in  the  Qualifications  Standards  for  the 
occupational  series.  Appointments  may 
also  be  made  at  the  equivalent  of  GS- 
9  through  GS-12  on  the  basis  of 
graduate  education  and/or  experience 
for  those  candidates  with  a  grade  point 
average  of  3.5  or  better  (on  a  4.0  scale) 
for  graduate  level  courses  in  the  field  of 
study  required  for  the  occupation. 

Veterans'  preference  procedures  will 
apply  when  selecting  candidates  under 
this  authority.  Preference  eligibles  who 
meet  the  above  criteria  will  he 
considered  ahead  of  nonpreference 
eligibles.  In  making  selections,  to  pass 
over  any  preference  eligible(s)  to  select 
a  nonpreference  eligible  requires 
approval  under  current  objection 
procedures.  Priority  must  also  be  given 
to  displaced  employees  as  may  be 
specified  in  OPM  and  Department  of 
Defense  regulations. 

Distinguished  Scholastic 
Achievement  Appointments  will  enable 
the  Warfare  Centers  to  respond  quickly 
to  hiring  needs  with  eminenUy  qualified 
candidates  possessing  distinguished 
scholastic  achievements. 
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C.  Project  Implementation 

While  many  of  the  basic  elements  of 
each  component  of  the  project  will  be 
implemented  uniformly  at  all  sites 
through  policies  established  at  the 
Warfare  Center  level,  a  number  of 
policies,  procedures,  or  processes  will 
be  delegated  to  the  Division  and/or  site 
levels.  This  permits  the  system  to  be 
operationally  defined,  within  a  Warfare 
Center  directed  framewoik,  to  fit  the 
culture  and  needs  of  the  local 
oi^anizations.  In  bargaining  units,  the 
project  will  be  implemented  only  after 
there  is  full  agreement  through  the 
collective  bargaining  process. 

D.  Entry  Into/Exit  From  the  Project 

1.  Initial  Conversion  of  Current 
Workforce 

For  the  most  part,  current  GS/GM 
employees  will  be  converted 
automatically  from  their  current  grades 
to  the  appropriate  career  paths  and  band 
levels.  However,  the  Warfare  Centers 
consider  it  essential  to  the  success  of  the 
project  that  employees,  upon  entering 
the  project,  feel  that  they  are  not  losing 
a  pay  entiUement  accrued  under  the  GS 
system.  Accordingly,  the  current 
employees  of  the  Warfare  Centers  will 
be  "made  whole"  through  a  one  year 
"buy-in"  period.  On  the  day  of 
conversion,  employees  typically  will 
receive  base  pay  increases  for  prorated 
step  increase  equivalents.  Employees  at 
the  10th  step  or  receiving  a  retained  rate 
are  not  eligible  for  the  increase.  Further, 
during  the  first  12  months  foUowring 
conversion,  employees  will  receive  pay 
increases  for  non-competitive 
promotion  equivalents  when  the  grade 
level  of  the  promotion  is  encompassed 
within  the  same  band,  the  employee's 
performance  warrants  the  promotion 
and  promotions  would  have  otherwise 
occurred  during  that  period.  Employees 
who  recurve  an  in-level  promotion  at  the 
time  of  conversion  will  not  receive  a 
prorated  step  increase  equivalent. 

Additionally,  in  many  cases, 
employees  who  are  today  covered  by  a 
local  or  national  special  salary  rate  will 
no  longer  be  considered  a  special  rate 
employee  under  the  Demonstration 
Project  and  will  thus  gain  eligibility  for 
full  locality  pay.  To  (X)ntrol  conversion 
costs  and  to  avoid  a  salary  increase 
windfall  for  these  employees,  the 
adjusted  salaries  of  these  employees 
will  not  change.  Rather,  the  employees 
will  receive  a  new  basic  pay  rate 
computed  by  dividing  their  adjusted 
basic  pay  by  the  locality  pay  factor  for 
their  area.  A  full  locality  adjustment 
will  then  be  added  to  the  new  basic  pay 
rate.  Adverse  action  and  pay  retention 
provisions  will  not  apply  to  the 


conversion  process  as  there  will  be  no 
change  in  total  salary. 

2.  New  and  Transfer  Employees 

New  hires,  including  employees 
transferring  from  other  Federal 
activities,  will  be  converted  into  the 
Demonstration  Project  in  the  career  path 
and  at  the  level  and  pay  consistent  with 
the  duties  and  responsibilities  of  the 
position  and  individual  qualifications. 

3.  Exit  From  the  Demonstration  Project 
Employees  who  leave  the 

Demonstration  Project  broad  banding 
system  to  accept  federal  employment  in 
the  traditional  Civil  Service  system  will 
have  their  pay  set  by  the  gaining 
activity.  To  assist  activities  in  setting 
pay  and  in  determining  whether  such 
placement  constitutes  a  promotion, 
reassignment,  or  change  to  lower  grade, 
the  employee's  band  and  salary  level 
will  be  converted  to  a  General  Schedule 
equivalent  grade  prior  to  leaving  the 
Demonstration  Project  in  the  following 
manner 

Employees  who  exit  the 
Demonstration  Project  will  be 
tentatively  converted  to  a  GS  grade  most 
comparable  to  the  employee's  current 
Demonstration  Project  level  and  salary. 
Id  instances  where  the  current  salary  is 
in  the  area  between  two  overlapping  GS 
grades  within  the  same  level,  the 
converted  grade  is  either  (1)  the  higher 
of  the  two  overlapping  GS  grades  if  the 
current  salary  meets  or  exceeds  Step  4 
of  the  higher  GS  grade,  or  (2)  the  lovrer 
of  the  overlapping  grades  if  the  current 
salary  is  less  than  Step  4  of  the  higher 
GS  grade.  In  those  instances  where  the 
current  salary  falls  below  the 
established  GS  salary  range  for  the 
lowest  GS  grade  covered  by  the 
Demonstration  Project  band  level,  the 
converted  grade  is  the  lowest  GS  grade 
level  in  that  band.  In  those  situations 
where  an  employee  has  not  been 
promoted  or  placed  in  a  lower  pay  band 
while  covered  by  the  Demonstration 
Project,  the  employee  will  be  converted 
at  a  level  which  is  no  lower  than  the  GS 
grade  held  immediately  prior  to  entering 
the  Demo  project.  This  converted  GS 
grade  is  the  GS  equivalent  grade  and  is 
not  necessarily  the  grade  the  employee 
will  have  upon  transfer  or  reassignment 
outside  the  Demonstration  Project.  If  the 
employee  is  receiving  a  retained  rate 
under  the  Demonstration  Project,  the 
employee's  GS-equivalent  grade  is  the 
highest  grade  encompassed  in  his  or  her 
bank  level.  The  Warfare  Center  will 
coordinate  with  OPM  to  describe  a 
procedure  for  determining  the  GS- 
equivalency  pay  rate  for  an  employee 
retaining  a  rate  under  the  Demonstration 
Project 
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An  employee's  pay  within  the 
converted  GS  grade  is  set  by  convnting 
the  [>emonstration  project  adjusted  rate 
of  pay  to  a  rate  on  the  highest  applicable 
adjusted  rate  range  for  the  converted  GS 
grade  (including  locality  rates  and 
special  rates,  as  applicable).  For 
example,  if  the  highest  applicable 
adjusted  rate  range  under  the  GS  pay 
system  for  a  particular  employee  is  a 
special  rate  range,  the  adjusted  project 
rate  (locality  rate  or  special  rate)  is 
converted  to  the  lowest  special  rate  in 
that  range  that  equals  or  exceeds  the 
project  rate;  from  this  converted  special 
rate,  the  employee's  unadjusted  GS  rate 
and  locality  rate  would  be  derived.  This 
pay  conversion  is  done  before 
processing  any  geographic  movement  or 
other  pay-related  action  coinciding  with 
the  employee's  conversion  out  of  the 
Demonstration  project. 

When  an  employee  transfers  to 
another  activity,  the  employee's  rating 
of  record  will  be  transferred.  When  the 
gaining  activity  uses  other  than  a  two 
level  performance  system,  the  employee 
may  be  provided  a  supplementary 
performance  assessment  using  the 
gaining  organizations  appraisal  criteria. 
If  the  employee  requests  such  an 
appraisal,  the  employee  will  be 
responsible  for  providing  the  criteria  to 
the  supervisor  for  completion.  Gaining 
organizations  are  not  bound  to  use  this 
supplementary  performance  appraisal  in 
any  formal  actions. 

Service  under  the  Demonstration 
Project  is  creditable  for  within-grade 
'  increase  purposes  upon  conversion  back 
to  the  GS  system.  Incentive  Pay 
increases  (including  a  zero  increase) 
under  the  Demonstration  Project  are 
equivalent  increases  for  the  purpose  of 
determining  the  commencement  of  a 
within-grade  increase  waiting  period 
under  5  CFR  531.405(b). 

E.  Project  Duration 

The  initial  implementation  period  for 
the  Project  will  be  five  years.  At  that 
time,  the  entire  Demonstradon  project 
will  be  reexamined  to  determine 
whether  to  continue,  modify  or 
terminate  the  Project 

IV.  Evaluation  Plan 

Chapter  47  (Title  5  U.S.C.)  requires 
that  an  evaluation  system  be 
implemented  to  measure  the 
effectiveness  of  the  proposed  personnel 
management  interventions.  An 
evaluation  plan  for  the  entire  laboratory 
Demonstration  program  covering  24 
IXDD  labs  was  developed  by  a  joint 
OPM/DOD  Evaluation  Committee.  A 
Comprehensive  evaluation  plan  was 
submitted  to  the  Office  of  Defense 
Research  &  Engineering  in  1995  and 


subsequenUy  approved.  (Proposed  Plan 
for  Evaluation  of  the  Department  of 
Defense  S&T  Laboratory  Demonstration 
Program.  Office  of  Merit  Systems 
Oversight  &  Effectiveness,  June  1995). 
The  overall  evaluation  effort  will  be 
coordinated  and  conducted  by  OPM's 
Personnel  Resources  and  Development 
Center  (PRDC).  The  primary  focus  of  the 
evaluation  is  to  determine  whether  the 
waivers  granted  result  in  a  more 
efiiective  personnel  system  than  the 
current  as  well  as  an  assessment  of  the 
costs  associated  with  the  new  system. 

The  present  personnel  system  with  its 
many  rigid  rules  and  regulations  is 
generally  perceived  as  an  impediment  to 
mission  accomplishment.  The 
Demonstration  Project  is  intended  to 
remove  some  of  those  barriers  and 
therefore,  is  expected  to  contribute  to 
improved  organizational  performance. 
While  it  is  not  possible  to  prove  a  direct 
causal  link  between  intermediate  and 
ultimate  outcomes  (improved  personnel 
system  performance  and  improved 
organizational  effectiveness),  such  a 
linkage  is  hypothesized  and  data  will  be 
collected  and  tracked  for  both  types  of 
outcome  variables. 

An  intervention  impact  model 
(Appendix  B)  will  be  used  to  measure 
the  effectiveness  of  the  various 
personnel  system  changes  or 
interventions.  Additional  measures  will 
be  developed  as  new  interventions  are 
introduced  or  existing  interventions 
modified  consistent  with  expected 
effects.  Measures  may  also  be  deleted 
when  appropriate.  Activity  specific 
measures  may  also  be  developed  to 
accommodate  specific  needs  or  interests 
which  are  locally  unique. 

The  evaluation  model  for  the 
Demonstration  Project  identifies 
elements  critical  to  an  evaluation  of  the 
effectiveness  of  the  interventions.  The 
overall  evaluation  approach  will  also 
include  consideration  of  contact 
variables  that  are  likely  to  have  an 
impact  on  project  outcomes:  e.g.,  HRM 
regionalization.  downsizing,  cross- 
service  integration,  and  the  general  state 
of  the  economy.  However,  the  main 
focus  of  the  evaluation  will  be  on 
intermediate  outcomes,  i.e.,  the  results 
of  specific  personnel  system  changes 
which  are  expected  to  improve  human 
resources  management.  The  ultimate 
outcomes  are  defined  as  improved 
organizational  effectiveness,  mission 
accomplishment  and  customer 
satisfaction. 

Data  from  a  variety  of  different 
sources  will  be  used  in  the  evaluation. 
Information  from  existing  management 
information  systems  supplemented  with 
perceptual  data  will  be  used  to  assess 
variables  related  to  effectiveness. 


Multiple  methods  provide  more  than 
one  perspective  on  how  the 
Demonstration  project  is  working. 
Information  gathered  through  one 
method  will  be  used  to  validate 
information  gathered  through  another. 
Confidence  in  the  findings  will  increase 
as  they  are  substantiated  by  the  different 
collection  methods.  The  following  types 
of  data  will  be  collected  as  part  of  the 
evaluation:  (1)  workforce  data;  (2) 
personnel  office  data;  (3)  employee 
attitudes  and  feedback  using  surveys, 
structured  interviews  and  focus  groups; 
(4)  local  activity  histories;  and.  (5)  core 
measures  of  laboratory  effectiveness. 

V.  Waivers  of  Law  and  Regulation 

A.  Waivers  to  Title  5.  United  States 
Code 

Chapter  33,  Section  3317(a): 
Competitive  service,  certification  from 
register  (in  so  far  as  "rule  of  three"  is 
eliminated  under  the  Demonstration 
project). 

Chapter  33,  Section  3318(a):  In  so  far 
as  "rule  of  three"  is  eliminated  under 
the  Demonstration  Project.  Veterans 
preference  provisions  remain 
unchanged. 

Chapter  43,  Section  4301:  Definitions. 

Chapter  43,  Section  4302: 
Establishment  of  performance  appraisal 
systems. 

Chapter  43,  Section  4303:  Modified  to 
the  extent  that  an  employee  may  be 
removed,  reduced  in  band  level  with  a 
reduction  in  pay,  reduced  in  pay 
without  a  reduction  in  band  level  or 
reduced  in  band  level  without  a 
reduction  in  pay  based  on  unacceptable 
[>erformance.  For  employees  who  are 
reduced  in  band  level  without  a 
reduction  in  pay.  Sections  4303(b)  and 
4303(e)  (2)  and  (3)  do  not  apply. 

Chapter  43.  SecUon  4303(bXl)(AMii): 
Requirement  for  critical  elements. 

Chapter  51.  Section  5101-5111: 
Purpose,  definitions,  basis, 
classification  of  positions,  review, 
authority — To  the  extent  that  white 
collar  employees  will  be  covered  by 
broad  banding.  Pay  category 
determination  criteria  for  Federal  Wage 
System  positions  remain  unchanged. 

Chapter  53,  Section  5303;  5302  (1), 
(8),  and  (9);  Section  5303;  and  Section 
5304:  Pay  Comparability  System.  (To 
the  extent  necessary  to  allow 
Demonstration  project  employees 
covered  by  broad  banding  to  be  treated 
as  General  Schedule  employees  and  to 
allow  basic  rates  of  pay  under  the 
Demonstration  project  to  be  treated  as 
scheduled  rates  of  basic  pay.)  (This 
waiver  does  not  apply  to  Federal  Wage 
System  (FWS)  employees.  This  waiver 
does  not  apply  to  SL/ST  employees  who 
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continue  to  be  covered  by  these 
provisions,  as  appropriate.) 

Section  404  of  the  Federal  Employees 
Pay  Comparability  Act  of  1 990  (P.L. 
101-509):  Special  Pay  Adjustments  for 
Law  Enforcement  Officers  in  Selected 
Qties.  (To  the  extent  necessary  to  allow 
law  enforcement  officers  under  the 
Demonstration  project  to  be  treated  as 
law  enforcement  officers  under  the 
General  Schedule.) 

Chapter  53,  Section  5305:  Special  Pay 
Authority. 

Chapter  53,  Section  5331-5336: 
General  Schedule  Pay  Rates. 

Chapter  53,  Section  5362:  Grade 
Retention. 

Chapter  53.  Section  5363:  Pay 
Retention.  (Only  to  the  extent  necessary 
to  (1)  replace  "grade"  with  "band 
level";  (2)  allow  Demonstration  Project 
employees  to  be  treated  as  General 
Schedule  employees;  (3)  provide  that 
pay  retention  does  not  apply  to 
converaions  bom  General  Schedule 
special  rates  to  Demonstration  project 
pay  and  reallocations  of  Demonstration 
project  pay  rates  within  special  rate 
extensions  to  locality  adjusted  pay  rates 
due  to  promotions  or  general  or  locality 
pay  increases,  as  long  as  the  employee's 
total  rate  of  pay  is  not  reduced;  and  (4) 
provide  that  pay  retention  does  not 
apply  to  reductions  in  basic  pay  due 
solely  to  the  operation  of  the  pay  setting 
rules  for  geographic  movement  within 
the  Demonstration  Project.)  (This  waiver 
does  not  apply  to  FWS  employees  who 
continue  to  be  covered  by  these 
provisions,  as  appropriate.  This  waiver 
does  not  apply  to  SL/ST  employees 
unless  they  move  to  a  GS  equivalent 
position  under  conditions  that  trigger 
entiUement  to  pay  retention.) 

Chapter  53,  Section  5371 :  Health  Care 
Positions.  (Only  to  the  extent  necessary 
to  allow  Demonstration  project 
employees  to  hold  positions  subject  to 
chapter  51  of  tiUe  5.  (This  waiver  does 
not  apply  to  FWS  employees.) 
Chapter  55,  Section  5545(d): 
Hazardous  Duty  Differential.  (Only  to 
the  extent  necessary  to  allow 
Demonstration  project  employees 
covered  by  broad  banding  to  be  treated 
as  General  Schedule  employees.)  (This 
waiver  does  not  apply  to  FWS  and  SL/ 
ST  employees.) 

Cgapter  57,  Sections  5753,  5754,  and 
5755:  Recruitment;  Relocation  Bonuses; 
Retention  Allowances;  Supervisory 
Differentials:  (Only  to  the  extent 
necessary  to  allow  employees  and 
positions  under  the  Demonstration 
project  covered  by  broad  banding  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule.)  (This 
waiver  does  not  apply  to  FWS 
employees.  This  waiver  does  not  apply 


to  SL/ST  employees  who  continue  to  be 
covered  by  these  provisions,  as 
appropriate.) 

Chapter  59,  Section  5941;  Allowances 
based  on  living  costs  and  conditions  of 
environment;  employees  stationed 
outside  continental  United  States  or 
Alaska  (Only  to  the  extent  necessary  to 
provide  that  COLA's  paid  to  employees 
under  the  Demonstration  project  are 
paid  in  accordance  with  regulations 
prescribed  by  the  President  (as 
delegated  to  OPM). 

Chapter  71,  Section  7106(a)(2):  In  so 
far  as  provision  on  assigning  and 
directing,  documenting  performance 
discussions.  Performance  Development 
Resources,  Performance  Plans,  criteria 
and  process  for  incentive  pay.  and 
communication  and  docimientation 
requirements  for  incentive  pay  and 
reconsideration  of  incentive  pay 
decisions;  and.  in  so  Car  as  provision  on 
reducing  employees  in  grade  may 
prevent  the  parties  from  negotiating 
procedures  for  non-adverse  assignment 
of  employees  to  a  lower  pay  band. 

Chapter  71,  Section  7119(b)(1):  In  so 
far  as  provision  for  either  party  to 
request  impasse  proceedings  woiUd  be 
contrary  to  provisions  of  the 
Demonstration  project. 

Chapter  75,  Section  7512(3);  To  the 
extent  necessary  to  (1)  replace  "grade" 
with  "band  level";  and.' (2)  exclude 
reductions  in  band  level  not 
accompanied  by  a  reduction  in  pay 
taken  under  Chapter  43. 

Chapter  75,  Section  7512(4):  Adverse 
Action.  (Only  to  the  extent  necessary  to 
provide  that  adverse  action  provisions 
do  not  apply  to — (1)  conversions  from 
General  Schedule  special  rates  to 
Demonstration  project  pay  and 
reallocations  of  Demonstration  project 
pay  rates  within  special  rate  extensions 
to  locality  adjusted  pay  rates  due  to 
promotions  of  general  or  locality  pay 
increases,  as  long  as  the  employee's 
total  rate  of  pay  is  not  reduced;  and  (2) 
reductions  in  basic  pay  due  solely  to  the 
operations  of  the  pay  setting  rules  for 
geographic  movement  within  the 
Demonstration  project) 

B.  Waivers  to  Title  5,  Code  of  Federal 
Regulations 

Part  300,  Sections  300.601  through 
.605:  Time  in  grade  restrictions  are 
eliminated  in  the  Demonstration  project. 

Part  332,  SecUon  332.401(b):  Only  to 
the  extent  that  for  non-professional  or 
non-scientific  positions  equivalent  to 
GS-9  and  above,  preference  eligibles 
with  a  compensable  service-connected 
disability  of  10  percent  or  more  who 
meet  basic  (minimum)  qualification 
requirements  will  be  entered  at  the  top 


of  the  highest  group  certified  without 
the  need  for  further  assessment 

Part  332.  Section  332.402:  "Rule  of 
three"  will  not  be  used  in  the 
Demonstration  project. 

Part  332.  Section  332.404:  Order  of 
selection  is  not  limited  to  highest  three 
eligibles. 

Part  351.  Section  351.402(b): 
Competitive  area  to  the  extent  that  the 
Demonstration  project  will  be  a  separate 
competitive  area  within  the  activity. 

Part  351,  Sections  351.403  (a)  and  (b): 
Competitive  levels  to  the  extent  that 
there  is  no  requirement  for  the 
establishment  of  competitive  levels  in 
the  Demonstration  project. 

Part  351.  Section  351.404  (a)  and  (b): 
Retention  register  to  the  extent  that  the 
requirement  to  establish  separate 
retention  registers  by  competitive  level 
is  eliminated. 

Part  351.  Section  351.501(aX3):  For 
order  of  retention,  delete  "as  augmented 
by  credit  for  performance"  under 
Section  351.504. 

Part  351.  Section  351.504:  Credit  for 
performance  to  the  extent  that  the 
Demonstration  project  eliminates 
service  credit  for  performance. 

Part  351.  Section  351.601  through 
.608:  References  to  competitive  levels 
are  eliminated. 

Part  351.  Section  351.701  (b)  and  (c) 
Assigiunent  rights  (bump  and  retreat): 
To  the  extent  that  the  distinction 
between  bump  and  retreat  is  eliminated 
and  the  placement  of  "white  collar" 
Demonstration  Project  employees  is 
restricted  to  no  more  than  one  broad 
band  level  below  the  employee's  current 
level,  except  that  for  a  preference 
eligible  with  a  compensable  service 
connected  disability  of  30  percent  or 
more,  the  limit  is  two  broad  band  levels 
(or  the  equivalent  of  five  General 
Schedule  grades)  below  the  employee's    • 
present  level. 

Part  430.  Subpart  B:  Performance 
appraisal  for  General  SchecNffe, 
Prevailing  Rate  and  certain  other 
employees:  Employees  under  the 
Demonstration  project  will  not  be 
subject  to  the  requirements  of  this 
subpart. 

Part  432:  Modified  to  the  extent  that 
an  employee  may  be  removed,  reduced 
in  band  level  with  a  reduction  in  pay. 
reduced  in  pay  without  a  reduction  in 
band  level  and  reduced  in  band  level 
without  a  reduction  in  pay  based  on 
unacceptable  performance.  Also 
modified  to  delete  referenced  to  critical 
element.  For  employees  who  are 
reduced  in  band  level  without  a 
reduction  in  pay.  Sections  432.105  and 
432.106(a)  do  not  apply,  except  that 
such  sections  continue  to  apply  to 
preference  eligible  employees. 
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Part  432.  Section  432.104  and  .105: 
Proposing  and  Taking  Action  Baaed  on 
Unacceptable  Performance:  In  so  far  as 
references  to  "critical  elements"  are 
deleted  and  adding  that  the  employee 
may  be  "reduced  in  grade  or  pay  or 
removed"  if  performance  does  not 
improve  to  acceptable  levels  after  a 
reasonable  opportunity.  In  addition, 
requirements  waived  to  the  extent  that 
a  reduction  in  band  level  is. taken  based 
on  skill  utilization  criteria  when  there  is 
no  reduction  in  pay. 

Part  511,  SecUon  511.201:  Coverage  of 
and  exclusions  from  the  General 
Schedule  (To  the  extent  that  White 
Collar  positions  are  covered  by  broad 
banding.  Pay  category  determination 
criteria  for  Federal  Wage  System 
positions  remain  unchanged) 

Part  511.  Section  511.601: 
Classification  appeals — modified  to  the 
extent  that  white  collar  positions 
established  under  this  demonstration 
project,  although  specifically  excluded 
from  Title  5,  are  covered  by  the 
classification  appeal  process  outlined  in 
this  section,  as  amended  below. 

Part  511.  Section  511. 603(a):  Right  to 
appeal — substitute  "band"  for  grade. 

Part  511.  Section  511. 607(b}:  Non 
Appealable  Issues — add  to  the  list  of 
issues  which  are  neither  appealable  nor 
reviewable,  "the  assignment  of  series 
under  this  demonstration  project  to 
appropriate  career  paths." 

Part  530.  Subpart  C:  Special  Salary 
Rates. 

Part  531.  Subparts  B.  D.  and  E: 
Determining  The  Rate  of  Basic  Pay, 
Within-Grade  Increases,  and  Quality 
Step  Increases.  (Except  that  the 
provisions  relating  to  highest  previous 
rate  imder  Parts  531.202  and  531.203 
are  waived  only  to  the  extent  necessary 
to  work  in  a  broad  banding  system.) 

Part  531 .  Subpart  C  andF:  Special 
Pay  Adjustments  for  Law  Enforcement 
Officers  ancU^Dcality-Based 
Comparability  Payments.  (Only  to  the 
extent  necessary  to  allow  Demonstration 
Project  employees  covered  by  broad 
banding  to  be  treated  as  General 
Schedule  employees  and  to  allow  basic 
rates  of  pay  under  the  Demonstration 
project  to  be  treated  as  scheduled 
annual  rates  of  pay.)  (This  waiver  does 
not  apply  to  FWS  employees.  This 
waiver  does  not  apply  to  SL/ST 
employees  who  continue  to  be  covered 
by  these  provisions,  as  appropriate.) 

Part  536:  All  provisions  pertaining  to 
grade  retention. 

Part  536.  Section  536. 104:  Pay 
Retention.  (Only  to  the  extent  necessary 
to  (1)  Replace  "grade"  with  "band 
level";  (2)  allow  Demonstration  Project 
employees  to  be  treated  as  General 
Schedule  employees;  (3)  provide  that 


pay  retention  does  not  apply  to — 
conversions  bom  General  Schedule 
special  rates  to  Demonstration  project 
pay  and  reallocations  of  Demonstration 
project  pay  rates  within  special  rate 
extensions  to  locality  adjusted  pay  rates 
due  to  promotions  or  general  or  locality 
pay  increases,  as  long  as  the  employee's 
total  rate  of  pay  is  not  reduced;  and  (4) 
provide  that  pay  retention  does  not 
apply  to  reductions  in  basic  pay  due 
solely  to  the  operation  of  the  pay  setting 
rules  for  geographic  movement  within 
the  Demonstration  Project.)  (This  waiver 
does  not  apply  to  FWS  employees  who 
continue  to  be  covered  by  these 
provisions,  as  appropriate.  This  waiver 
does  not  apply  to  SL/ST  employees 
unless  they  move  to  a  GS  equivalent 
position  under  conditions  that  trigger 
entitlement  to  pay  retention.) 

Part  550.  Section  550.703:  Severance 
Pay.  (Modify  the  definition  of 
"reasonable  offer"  by  replacing  "two 
grade  or  pay  levels"  with  "one  band 
level"  and  "grade  or  pay  level"  with 
"band  level.").  (This  waiver  does  not 
apply  to  FWS  employees.) 

Part  550,  Section  550.902.  definition 
of  "employee":  Hazardous  Duty  Pay. 
(Only  to  the  extent  necessary  to  treat 
Demonstration  project  employees 
covered  by  broad  banding  as  General 
Schedule  employees.)  (This  waiver  does 
not  apply  to  FWS  and  SL/ST 
employees.) 

Part  575.  Subparts  A,  B.  C.  and  D: 
Recruitment  Bonuses,  Relocation 
Bonuses,  Retention  Allowances,  and 
Supervisory  Differentials.  (Only  to  the 
extent  necessary  to  allow  employees 
and  positions  under  the  Demonstration 
project  covered  by  broad  banding  to  be 
treated  as  employees  and  positions 
under  the  General  Schedule.)  (This 
waiver  does  not  apply  to  FWS 
employees.  This  waiver  does  not  apply 
to  SL/ST  employees  who  continue  to  be 
covered  by  these  provisions,  as 
appropriate.) 

Part  591.  Subpart  B:  Cost-of- Living 
Allowances  and  Post  Differential- 
Nonforeign  Areas.  (To  the  extent 
necessary  to  allow  Demonstration 
project  employees  covered  by  broad 
banding  to  be  treated  as  employees 
under  tibe  General  Schedule.)  (This 
waiver  does  not  apply  to  FWS 
employees.  This  waiver  does  not  apply 
to  SL/ST  employees  who  continue  to  be 
covered  by  these  provisions,  as 
appropriate.) 

Part  752:  Section  752.401(a)(3):  To  the 
extent  necessary  to  (1)  Replace  "grade" 
with  "band  level";  and  (2)  exclude 
redxictions  in  band  level  not 
accompanied  by  a  reduction  in  pay 
taken  under  Chapter  43. 


Part  752.- Section  752.401(a)(4): 
Adverse  Action.  (Only  to  the  extent 
necessary  to  provide  that  adverse  action 
provisions  do  not  apply  to — (1) 
conversions  from  General  Schedule 
special  rates  to  Demonstration  project 
pay  and  reallocations  of  Demonstration 
project  pay  rates  within  special  rate 
extensions  to  locality  adjusted  pay  rates 
due  to  promotions  or  general  or  locality 
pay  increases,  as  long  as  the  employee's 
total  rate  of  pay  is  not  reduced;  and  (2) 
reductions  in  basic  pay  due  solely  to  the 
operation  of  the  pay  setting  rules  for 
geographic  movement  within  the 
Demonstration  Project. 

VI.  Cost 

The  goal  of  this  Demonstration  Project 
is  the  implementation  of  a  system  in 
which  payroll  costs  and  resource 
utilization  can  be  controlled  consistent 
with  the  organization's  larger  fiscal 
strategies.  This  is  especially  critical  in 
our  industrially  funded  (DBOF) 
environment.  The  continued  economic 
viability  of  the  DBOF  activities  defends 
in  large  measure  on  controlling 
expenditures  and  remaining  cost 
competitive  with  other  organizations. 
This  Demonstration  Project  proposes  a 
system  of  pay  incentives  and  processes 
that  are  flexible  and  can  operate  in 
harmony  with  the  organization's 
operational  needs  and  the  financial 
needs  of  the  larger  organization.  The 
costs  of  project  implementation  will  be 
borne  by  the  Divisions/sites. 

Costs  associated  with  the 
development  of  the  Demonstration 
Project  include  software  automation, 
training  and  project  evaluation.  All 
funding  will  be  provided  through  the 
Warfare  Centers  budget.  Training  costs 
will  be  approximately  $192K  per 
thousand  employees.  The  timing  of  the 
expenditxire  will  be  site  specific  and 
dependent  upon  the  implementation 
schedules.  Because  automation 
requirements  will  be  minimized  as  a 
result  of  system  similarities  to  existing 
Navy  Demonstration  Projects,  costs  are 
estimated  at  SlOOK  for  the  first  two 
years  of  project  implementation. 
Evaluation  costs  are  estimated  at 
approximately  $60K  per  year. 

VII.  Pro)ect  Oversight  and  Management 

Project  oversight  and  management 
will  be  carried  out  by  the  Warfare 
Centers'  Executive  Group,  comf>osed  of 
the  Commanders  and  Technical 
Directors  of  the  two  Warfare  Centers. 
They  will  be  assisted  by  the 
Demonstration  Project  Management 
Office  and  the  Steering  Committee.  (See 
Figure  5) 

The  Steering  Committee,  chaired  by  a 
senior  executive  or  senior  Navy  officer 
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appointed  by  the  Executive  Group,  is 
comprised  of  a  senior  member  of  each 
Division  of  the  Warfare  Centers,  and  a 
member  fit)m  the  American  Federation 
of  Government  Employees,  Metal  Trades 
Council,  International  Association  of 
Machinists,  National  Association  of 
Government  Employees,  National 


Federation  of  Federal  Employees,  and 
Fraternal  Order  of  Police.  This  group 
serves  as  an  advisory  body  to  the 
Executive  Group  which  makes  final 
decisions  on  the  Demonstration  Project 
proposal  and  implementation.  The  role 
of  the  Steering  Committee  is  to  aggregate 
and  analyze  incoming  data  frtim  formal 


and  informal  evaluations  and  make 
recommendations.  It  may  also  include 
facilitating  information  sharing, 
mediating  impasses,  and  promotion  of 
partnership  roles. 
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Appendix  A — Emplojree/Union 
Invalvement  Methodology 

From  the  inception  of  the  Naval  Sea 
Systems  Command  Warfare  Centers' 
Personnel  Demonstration  Project, 
employee  involvement  in  crafting  the 
Project  Proposal  was  viewed  as  essential 
to  producing  a  plan  that  considered  the 
needs  of  all  parties.  National  imion 
representatives  participated  as  members 
of  the  steering  Committee  which 
developed  the  Personnel  Demonstration 
Project  Proposal  and  will  be  overseeing 
its  implementation.  While  the  process 
that  produced  the  Project  Proposal  was 
a  collaborative  one,  union  participation 
did  not  necessarily  constitute  fiill  and 
complete  endorsemeiit  of  all  details  of 
the  Proposal. 


At  the  Warfiare  Centers'  various 
Divisions  and  sites,  employees  and 
unions  are  involved  through  a  variety  of 
communications  strategies.  Within  the 
Divisions,  communications  teams 
composed  of  a  cross  section  of  the 
workforce  have  been  formed  for  the 
purpose  of  disseminating  information 
about  the  project  as  well  as  a  focal  pmint 
for  employee  questions.  Further, 
Divisions  are  establishing  groups  or 
committees  to  help  guide  the 
implementation  of  the  Project 
throughout  the  organization.  This  model 
of  broad  participation  is  envisioned  to 
continue  throughout  the  life  of  the 
Demonstration  Project. 

Unions  Represented 

Dahlgren,  VA:  American  Federation  of 
Government  Employees 


White  Oak,  MD:  American  Federation  of 

Government  Employees;  Metal  Trades 

Council 
Panama  City,  FL:  National  Federation  of 

Federal  Employees 
Crane.  IN:  American  Federation  of 

Government  Employees;  Fraternal 

Order  of  Police 
Louisville,  KY:  International 

Association  of  Machinists  & 

Aerospace  Workers 
Carderock,  MD:  Metal  Trades  Council; 

Federal  Firefighters  Association 

Pattern  Maker  Association 
Annapolis,  MD:  National  Federation  of 

Federal  Employees 
Philadelphia,  PA:  Metal  Trades  Cx>uncil; 

Fraternal  Order  of  Police, 

International  Association  of 

Firefighters 
Ft.  Lauderdale,  FL:  American 

Federation  of  Government  Employees 
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Port  Hueneme,  CA:  National 

Association  of  Government 

Employees;  Federal  Union  of 

Scientists  and  Engineers 
Indian  Head,  MD:  American  Federation 

of  Government  Employees; 


International  Association  of 

Firefighters;  International  Association 

of  Machinists  and  Aerospace  Workers 
McAlester,  OK:  American  Federation  of 

Government  Employees 
Keyport,  WA:  Metal  Trades  Council 


Newport,  RI:  National  Association  of 
Government  Employees;  Federal 
Union  of  Scientists  and  Engineers 

New  London,  CT:  National  Association 
of  Government  Employees 


Appendix  B — Proiect  Evaluation  and  Oversight 

Intervention  Impact  Model — OOD  Lab  Demonstration  Program 


Intervention  and  expected  effects 


Measures 


Data  sources 


I.COfPENSATION 
a.  Broad  banding: 

Increased  organizatiorud  flexibility  

Reduced  administrative  worMoad,  paperwork  reduc- 
tion. 

AdvarK»d  in-hire  rates  

Slower  pay  progression  at  entry  levels    increased 
pay  potential. 


Increased  satisfaction  witf)  advancement 

Increased  pay  satisfaction „ ^ 

Improved  recruitment  


No  ctiange  in  higfi  grade  (GS-14)  distribution 
b.  Conversion  buy-in:  Employee  acceptance 


2.  PERFORMANCE  MANAGEMENT 
a.  Cash  awards/bonuses: 

Reward/motivate  perfonnafx»  

To   support   fair  and   appropriate  dMribution   of 
awards. 


b.  Performance^contribution  based  pay  progresaon: 
Increased  pay-pertormarx»  link 


Improved  performarx»  feedback  ... 


decreased  turrwvef  of  high  performers 

Increased  turrraver  of  low  performers: 

Differential  pay  progressnn  of  higfVtow  per- 

tormers. 
Alignment  of  organizational  and  indivkJual  per- 
formance expectatkxis  and  results. 


Increased  emptoyee  involvement  in  perform- 
ance planriing  and  assessment. 

&  New  appraisal  process: 

Reduced  administrative  burden  . ......^ „ 


Improved  communicatkxi  .... 

d.  Performance  devetopment: 

Better conimun«ation  of  pertormanceexpectattorw 

Improved  satisfaction  and  quality  of  workforce 


3.  -WHITE  COLLAR"  CLASSIFICATION 
a  Improved  dassifk^ation  systems  with  genehc  stand- 
■^     ards: 

Reduction  in  amount  of  lime  and  paperwork  spent 
on  classifk:atk)n. 


Ease  of  use 


Perceived  flexibility  

Actual  perceived  tin>e  savings 


Starting  salaries  of  banded  v.  non-banded  emptoyees  ... 
Progression  of  new  hires  over  time  by  band,  career 

patfi — mean  salaries  by  t>and,  career  path,  demo- 

graphKS. 

Emptoyee  perceptions  of  advancement «... 

Pay  satisfactk>n,  intemaVextemal  equity . .. 

Offer/acceptar)ce  ratios . .. 

Percent  dedinatrans  

Number/percentage   of   high   grade   salaries   pr«^|post 

banding. 

Empk>yee  perception  of  equity,  fairness 

Cost  as  a  percent  of  payroM  „ 


Perceived  motivatxxial  power 

Amount  and  number  of  awards  t>y  career  path,  demo- 
graphcs. 

Perceived  fairness  of  awards 

Satisfaction  with  nwnelary  awards 


Perceived  pay-performance  link „ 

Perceived  fairness  of  ratings 

Satisfactkxi  with  ratings . 

Emphjyee  twst  in  supervisors  

Adequacy  of  performance  feedback 

Turnover  by  perkxmance  rating  category ,.~.~~— . 

Pay  progfessk)n  t>y  performance  rating  category,  career 

path. 
Linkage  of  performance  expectations  to  strategic  plans/ 

goals. 
Performance  expectations 
Perceived  involvement 
Performance  management  procedures  „ 


Emptoyee  and  supervisor  perception  of  revised  proce- 
dures. 
Perceived  fairness  of  process „ 

Feedt>ack  and  coactting  procedures  used  

Time,  funds  spent  on  training  by  demograpfiics 

Organizattonal  commitment _ „ 

Perceived  workforce  quality 


Improved  recruitment  of  emptoyee  with  appropriate 
sMHs. 


Time  savings 

Reduction  of  papeoMork/number  of  personnel  actions 

(classification/promotion) 
Managers'  perceptions  of  time  savings,  ease  of  use,  im- 

(voved  at>ility  to  recruit. 

Perceived  quality  of  recruits  „ 

QPA's  of  new  hires,  education  levels 


Attitude  sunrey. 
Personnel  offce  data,  PME 

results,  attitude  survey. 
Workforce  data. 
Worfdorce  data. 


Attitude  survey. 
Attitude  survey. 
Personnel  office  data. 


Workforce  data. 

Attitude  survey. 
Workforce  data. 


Attitude  survey. 
Workforce  data. 

Attitude  survey. 
Attitude  survey. 


Attitude 
Attitude 
Attitude 
Attitude 
Attitude 


survey, 
survey, 
survey, 
survey- 
sunrey. 
data. 


Workforce  data. 

Performance  expectations, 

strategic  plans. 
Altitude  survey/focus 

groups. 
Attitude  survey/focus 

groups. 
Personnel  regulations. 

Attitude  survey. 

Focus  group. 

Focus  groups. 
Personnel  offk»data. 
Training  records. 
Attitude  surveys. 
Attitude  survey. 


Personnel  office  data. 


Attitude  survey. 

Focus  groups/Interviews. 
Personnel  off«e  date. 
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Intervention  and  expected  effects 


b.  Classification  authority  delegated  to  managers: 

Increased  supervisory  authority/accountat)ility  

Decreased  conflict  between  management  and  per- 
sonnel staff. 


No  negative  impact  on  internal  pay  equity 
C.  Dual  career  ladder: 

Increased  flexibility  to  assign  emptoyees  ... 


Improved  internal  mobility  _ 

Increased  pay  equity  ....„..,.. . 

Flatter  organization 

Improved  quality  of  supervisory  staff 

4.  STAFFING/RECRUITMENT 
Competitive  examining  and  categorical  grouping: 
Improved  hiring  process 


Measures 


Perceived  authority 

Number  of  classification  disputes/appeals  pre/post "!!!!"! 

Management  satisfaction  ¥«th  service  provkjed  by  per- 
sonnel office. 
Internal  pay  equity 


Data  sources 


Assignment  flexibility  „ 

Sup/norvsup  ratios !.1™™I 

Perceived  internal  nnibiHty ..."."""!." 

Perceived  pay  equity  ""ZZ 

Supervisory/non-supervisory  ratios  

Employee  perceptions  of  quality  of  supervisors 


Increased  quality  of  hires 


Increased  timeliness 

No  negative  impact  on  fairness  of  process,  opert- 
ness  to  competition. 

5.  RIF 
Modified  RIF: 

Prevent  toss  of  high  performing  emptoyees  ¥vith 
needed  skills. 


Mariagement  satisfactton  with  hiring  process,  time  to 

hire,  perceived  quality  of  new  hires. 
GPA's  of  new  hires,  education  levels 


Time  to  fill  positions 

Candidate/empk>yee  satisfaction. 


Separated  emptoyees  by  denxjgraphtos,  perfonnance 


Contain  cost  and  disnjption 


AH: 


6.  COMBINATION  OF  ALL  INTERVENTIONS 

Improved  organizational  effectiveness 

Improved  management  of  R&D  workforce 

Improved  planning 


Improved  cross  functional  coordination 


Satisfaction  with  RIF  process 


Cost  comparisons  of  tradittonal  v.  modified  RIF 

Time  to  conduct  RIF 

Number  of  appeals/reinstatements 


Combination  of  personnel  measures  , 
Emptoyee/Management  satisfactton  ., 
Planning  procedures 


Increased  product  success 
Cost  of  innovatton  


7.  CONTEXT 
&  Regtonallzatton: 

Reduced  servtoing  ratios/cost  .. 


fsto  negative  impact  on  senm:»  quality 


Perceived  effectiveness  of  planning  procedures  , 


Actual/perceived  coordination 
Customer  satisfaction  


Project  training/devetopment  costs  (staff  salaries,  con- 
tract cost). 
Training  hours  per  emptoyee) 


HR  servicing  ratios  

average  cost  per  emptoyee  served 
Sen/toe  quality,  timeliness  


b.  GPRA:  Improved  organizational  performance Other  measures  to  be  devetoped 


[FR  Doc.  97-31625  Filed  12-2-97;  8:45  am] 
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Attitude  survey. 
Personnel  records. 

Attitude  survey. 

AttiUxJe  survey. 

Focus  groups,  surveys. 
Wortdorce  data. 
Attitude  survey. 
Attitude  survey. 
Workforce  data. 
Attitude  survey. 


Attitude  survey. 

Personnel  offce  data  (from 
issue  of  Form  52  to  refer- 
ral of  candidates). 

Attitude  survey. 


Workforce  data. 

Attitude  survey/focus 
groups. 

Attitude  survey/focus 
groups. 

Rightsizing  and  document- 
ing systems/personnel  of- 
ftoe/budget  data. 


All  data  sources. 

Attitude  survey. 

Strategic  planning  docu- 
ments. 

Attitude  survey. 

Organizational  charts. 

Attitude  survey. 

Customer  satisfaction  sur- 
veys. 

Demo  project  offk:e 
records. 

Contract  documents. 


Attitude  survey. 

Woridorcedata 
Attitude  survey/focus 

groups. 
As  estat)lished. 


Wednesday 
December  3,  1997 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doctet  No.  92N-0434] 

Rnal  Guidance  on  Industry-Supported 
Scientific  and  Educational  Activities 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
final  guidance  entitled  "Final  Guidance 
on  Industry-Supported  Scientific  and 
Educational  Activities"  (hereinafter 
referred  to  as  the  final  guidance).  The 
agency  sought  public  comment  on  a 
draft  version  of  this  final  guidance 
entitled  "Draft  Policy  Statement  on 
Industry-Supported  Scientific  and 
Educational  Activities"  (hereinafter 
referred  to  as  the  draft  policy  statement), 
which  was  published  in  the  Federal 
Register  on  November  27, 1992;  and  on 
November  18,  1994,  on  a  related  citizen 
petition.  The  agency  considered  the 
comments  received  and,  where 
appropriate,  revised  the  draft  policy 
statement  to  create  the  final  guidance. 
The  final  guidance  describes  how 
industry  may  support  scientific  and 
educational  activities  without  being 
subject  to  regulation  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act). 
The  full  text  of  the  guidance  is 
published  in  this  dociunent. 
DATES:  Written  comments  on  the 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  questions  about  the 
guidance:  Oisa  B.  G.  Bernstein, 
Office  of  Policy  (HF-23),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301- 
827-3380,  or  via  e-mail  at 
IBemste®oc.fda.gov; 
Regarding  biological  products:  Toni 
M.  Stifano,  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
200),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852-1448, 
301-827-3028.  or  via  e-mail  at 
stifano9cber.fda.gov; 
Regarding  medical  device  products: 
Byron  L.  Tart,  Center  for  Device 
Evaluation  and  Radiologic  Health 
(HFZ-302),  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville.  MD  20850,  301-594- 


4639.  or  via  e-mail  at 
bxt^drh.fda.gov; 
Regarding  human  prescription  drugs: 
Norman  A.  Drezin,  Center  for  Drug 
Evaluation  and  Research  {HFD-40), 
Food  and  Drug  Administration. 
5600  Fishers  Lane.  rm.  17B-17, 
Rockville.  MD  20857.  301-827- 
2831,  or  via  e-mail  at 
drezinn@cder.fda.gov; 
Regarding  prescription  animal  drugs: 
Edward  L.  Spenser,  Center  for 
Veterinary  Medicine  (HFV-216), 
Food  and  Drug  Administration, 
7500  Standish  PL.  Rockville,  MD 
20855,  301-594-1722,  or  via  e-mail 
at  espensei€)cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  27,  1992 
(57  FR  56412).  FDA  published  the  draft 
policy  statement.  As  the  agency  noted  in 
the  introduction  to  the  draft  policy 
statement,  these  activities  may  be 
subject  to  regulation  under  the  labeling 
and  advertising  provisions  of  the  act 
when  they  provide  information  on  FDA- 
regulated  products  marketed  by  the 
supporting  companies. 

As  the  introduction  also  noted,  FDA 
traditionally  has  not  sought  to  regulate 
industry-supported  scientific  and 
educational  activities  that  are  otherwise 
independent  and  nonpromotional. 
Industry-supported  scientific  and 
educational  activities  that  are  not 
independent  and  nonpromotional  are 
not  per  se  illegal,  but  they  are  subject  to 
regulation. 

FDA  published  the  draft  policy 
statement  in  response  to  requests  from 
industry  for  guidance  in  this  area.  Prior 
to  publishing  the  draft  policy  statement, 
the  agency  engaged  in  an  extensive 
outreach  effort  with  scientific  and 
health  care  professionals,  industry, 
consumer  groups,  and  other 
Government  agencies  in  an  attempt  to 
strike  a  proper  balance  between  the 
need  for  industry-supported 
dissemination  of  current  scientific 
information  and  the  need  to  ensure  that 
promotional  activities  by  industry  meet 
the  requirements  of  the  law. 

Recognizing  the  importance  and 
delicacy  of  this  balance,  the  agency 
invited  comments  with  regard  to  all 
issues  raised  in  the  draft  policy 
statement. 

The  agency  received  152  comments, 
which  included  comments  fi:om 
academic  and  organized  medicine, 
health  care  professionals,  industry  and 
trade  associations,  public  relations  and 
advertising  firms,  and  commercial 
continuing  education  providers.  FDA 
thoroughly  considered  these  comments 
and  revised  the  draft  policy  statement 
where  appropriate.  In  the  Federal 


Register  of  November  18, 1994  (59  FR 
59820).  the  agency  sought  comment  on 
a  citizen  petition  (Docket  No.  92N- 
0434/CPl)  requesting  that  the  agency 
withdraw  the  draft  policy  statement 
The  agency  received  about  60  conunents 
in  response  to  this  notice. 

L  Highlights  of  the  Final  Guidance 

In  response  to  comments,  the  agency 
has  made  several  revisions  to  the  draft 
policy  statement.  First,  the  draft  policy 
statement  has  been  modified  to  clarify 
that  it  is  providing  guidance  on  what 
the  agency  would  look  at  in  determining 
independence.  In  doing  so.  rather  than 
enumerating  the  elements  of  a  written 
agreement,  the  final  guidance  presents    - 
the  ideas  contained  in  the  elements  as 
factors  the  agency  will  consider  in 
evaluating  activities  and  determining 
independence.  Additionally,  the  text  of 
"Other  Factors  in  Determining 
Independence"  indicia  that  were  listed 
in  section  n.B.  of  the  draft  policy 
statement  (57  FR  56412  at  56414)  are 
now  included  in  the  factors  the  agency 
will  consider  in  evaluating  activities 
and  determining  independence.  Second, 
although  the  final  guidance  has  been 
modified  to  place  less  emphasis  on  a 
written  agreement  between  the 
supporting  company  and  the  provider, 
the  agency  continues  to  believe  that  a 
written  agreement  is  one  way  to 
dociunent  what  measures  were  taken  by 
the  parties  to  maintain  the 
independence  of  the  program. 

In  the  final  guidance,  only  1  of  the  10 
elements  of  the  written  agreement 
presented  in  the  draft  policy  statement 
remains  unchanged.  The  "Statement  of 
Purpose"  (section  II.A.l.  of  the  draft 
policy  statement)  has  been  deleted 
because  the  final  guidance  lists  the 
factors  the  agency  will  consider,  rather 
than  a  suggested  written  agreement.  The 
text  of  the  "Contitjl  of  Content  and 
Selection  of  Presenters  and  Moderators" 
(section  II.A.2.  of  the  draft  policy 
statement)  has  been  modified  slightly, 
but  remains  substantially  unchanged.  In 
the  "Disclosure  of  Financial 
Relationships"  (section  n.A.3.  of  the 
draft  policy  statement)  a  factor  has  been 
added  indicating  that  when  an  activity 
includes  discussion  of  unapproved  uses, 
there  should  be  general  disclosure  of 
that  fact.  Additionally  this  discussion 
has  been  renamed  "Disclosures,"  and  all 
factors  that  describe  a  disclosure  are 
listed  under  this  heading.  The 
discussion  concerning  "Supporting 
Company  Involvement  in  Content" 
(section  n.  A.4.  of  the  draft  policy 
statement)  has  been  incorporated  into 
the  factor  concerning  "Control  of 
Content  and  Selection  of  Presenters  and 
Moderators"  of  the  final  guidance.  The 
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discussion  of  "Ancillary  Promotional 
Activities"  (section  D.A.S.  of  the  draft 
policy  statement)  has  been  narrowed  so 
as  to  limit  promotional  activities  only  in 
the  room  in  which  an  activity  takes 
place.  The  discussions  concerning 
"Objectivity  and  Balance"  (section 
II.A.6.).  "Limitations  on  Data"  (section 
II.A.7.  of  the  draft  policy  statement),  and 
"Discussion  of  Unapproved  Uses" 
(section  D.A.S.  of  the  draft  policy 
statement)  have  been  deleted  from  the 
final  guidance.  The  "Opportunities  for 
Debate"  (section  n.A.9.  of  the  draft 
policy  statement)  has  been  renamed 
"Opportunities  for  Discussion"  to 
clarify  its  intent.  The  "Schedule  of 
Activities"  discussion  (section  II. A.  10. 
of  the  draft  policy  statement)  has  also 
been  deleted  from  the  final  guidance. 

Much  of  the  draft  policy  statement's 
section  entitied  "Other  Factors  in 
Determining  Independence"  appears  in 
the  final  guidance,  with  a  fisw 
modifications.  First,  the  discussions 
concerning  the  "Provider"  (section 
II.B.1.  of  the  draft  policy  statemeat)  has 
been  modified  sli^Uy,  deleting  the 
statement  that  discussed  whether 
persons  who  are  involved  in  promotion 
of  a  company's  products  may  function 
in  the  role  as  an  independent  provider. 
The  discussion  concerning  industry 
representatives  help  in  logistical 
assistance  (section  n.B. 2. a.  of  the  draft 
policy  statement)  has  been  deleted  from 
final  guidance,  lie  "Suggestion  of 
Presenters"  discussion  (section  n.B.2.b. 
of  the  draft  policy  statement)  has  been 
incorporated,  in  part,  into  the  factor 
concerning  "Control  and  Content  and 
Selection  of  Presenters  and  Moderators" 
in  the  final  guidance.  The  discussion 
concerning  "Focus  on  a  Single  Product" 
(section  II.B.3.a.  of  the  draft  policy 
statement)  has  been  incorporated  into 
the  factor  entitied  "Focus  of  the 
Program"  in  the  final  guidance.  The 
discussions  concerning  "Multiple 
Performances"  (section  II.B.3.b.  of  the 
draft  policy  statement),  "Audience 
Selection"  (section  II.B.4.C.), 
"Dissemination"  (section  II.B.5.),  and 
"Complaints"  (section  II.B.6.)  remain 
substantially  unchanged.  The  "Gifts" 
(section  n.B.4.a.)  and  "Emphasis  on 
Noneducational  Activities"  (section 
n.B.4.b.)  discussions  have  been  deleted 
fit)m  the  final  guidance.  Finally,  the 
discussion  concerning  "Misleading 
Title"  (section  n.B.4.d.  of  the  draft 
policy  statement)  has  been  incorporated 
into  the  factor  concerning  "Focus  of  the 
Program"  in  the  final  guidance. 

In  general,  these  revisions  are 
intended  to  better  focus  the  final 
guidance  on  the  agency's  core 
concerns — that  the  provider  develop  the 
subject  program  independent  from  the 


influence  of  the  supporting  company, 
and  that  there  is  disclosure  of 
relationships  between  and  among  the 
supporting  comp)any,  provider, 
presenters,  and  products  discussed  that 
may  be  relevant  to  an  assessment  of  the 
information  presented.  Thus,  while  the 
number  of  changes  may  be  significant, 
they  do  not  change  the  fundamental 
intent  of  the  final  guidance  to 
distinguish  industry-supported 
scientific  and  educatioiud  activities  that 
are  free  ftom  supporting  company 
influence  from  tiiose  that  are  not 

n.  Summary  and  Responses  to 
Comments  Received 

A.  General  Comments 

1.  Several  comments  disputed  the 
agency's  assertion  that  industry- 
supported  scientific  and  educational 
activities  traditionally  have  been  viewed 
by  the  agency  as  subject  to  regulation 
under  the  act.  They  maintained  that 
regulation  of  these  activities  is  an 
unwarranted  expansion  of  agency 
authority  and  thiat  the  agency  should 
specifically  articulate  the  basis  for  its 
regulatory  authority. 

FDA  has  long  regulated  drugs  and 
devices  (including  biological  products 
and  animal  drugs)  based  on  the 
"intended  uses"  for  such  products. 
Under  section  201  of  the  act  (21  U.S.C. 
321),  which  defines  the  terms  "drug" 
and  "device,"  the  intended  use  of  an 
article  determines  whether  the  article  is 
a  drug  or  device.  In  general,  under  the 
act  and  the  Public  Health  Service  Act, 
a  sponsor  who  wishes  to  market  any 
new  drug  or  biological  product  must 
demonstrate  to  FDA  that  the  product  is 
safe  and  effective  for  each  of  its 
intended  uses.  (See  sections  505(a)  and 
S12(a)  of  \he  act  (21  U.S.C.  355(a)  and 
360b(a))  and  section  351  of  the  Public 
Health  Service  Act.)  A  sponsor  who 
wishes  to  market  a  new  medical  device 
must  either  demonstrate  to  FDA  that 
there  is  a  reasonable  assurance  that  the 
device  is  safe  and  effective  for  each  of 
its  intended  uses  or  that  it  is 
substantially  equivalent  to  (meaning,  in 
part,  that  it  has  the  same  intended  use 
as)  another  device  for  which  such  a 
shoMdng  is  not  required.  (See  sections 
510(k),  513(f)  and  (i).  and  515(a)  of  the 
act  (21  U.S.C.  360(k),  360c(f)  and  (i),  and 
360e(a)).)  The  package  insert  or  product 
manual  (approved  professional  labeling) 
which,  for  approved  and/or  licensed 
products,  physically  accompanies  the 
product,  sets  forth  the  uses  for  which 
the  product  has  been  demonstrated  to  be 
safe  and  effective. 

The  "intended  use"  of  a  drug  or 
device  refers  to  the  objective  intent  of 
the  persons  legally  responsible  for  the 


labeling  of  the  product  This  intent  is 
determined  by  such  persons' 
expressions  or  by  the  circumstances 
siuTounding  the  distribution  of  the 
article  including,  for  example,  labeling 
claims,  advertising  nutter,  or  oral  or 
written  statements  by  such  persons  or 
their  representatives.  (See  21  CFR 
201.128  and  801.4.)  The  agency,  thus, 
regulates  products  based  not  only  on 
information  provided  "with"  the 

f>roduct  (approved  professional 
abeling),  but  also  based  on  information 
disseminated  by  or  on  behalf  of 
manufacturers  in  other  contexts,  such  as 
scientific  and  educational  meetings  and 
symposia,  books,  reprints  of  articles 
from  scientific  joiunals,  in  part  because 
all  of  these  activities/materials  can 
create  new  intended  uses  for  the 
products,  which  must  be  reflected  in  the 
approved  labeling  of  the  products. 

The  agency's  fmnis  on  me 
manufacturer's  characterization  of  its 
product  in  the  marketplace  is  best 
reflected  in  the  statutory  requirement 
that  a  drug  or  device  shall  be  deemed 
to  be  misbranded  unless  its  labeling 
bears  adequate  directions  for  use.  (See 
section  502(f)(1)  of  the  act  (21  U.S.C. 
352(f)(1)).)  The  courts  have  agreed  with 
the  agency  that  section  502(0(1)  of  the 
act  requires  information  not  only  on 
how  a  product  is  to  be  used  (e.g.,  dosage 
and  administration),  but  also  on  all  the 
intended  uses  of  the  product.  (See 
Alberty  Food  Pmducts  Co.  v.  United 
States,  185  F.2d  321  (9th  Cir.  1950) 
(drug  product  was  misbranded  because 
its  labeling  failed  to  state  the  intended 
use  of  the  drug  (arthritis  and 
rheumatism)  as  suggested  by  the 
company  in  newspaper  advertisements); 
21  CFR  201.5))  As  previously  described, 
oral  statements  and  materials  presented 
at  industry-supported  scientific  and 
educational  activities  may  provide 
evidence  of  a  product's  intended  use.  If 
these  statements  or  materials  promote  a 
use  that  is  inconsistent  with  the 
product's  approved  labeling,  the 
product  is  misbranded  under  section 
502(f)(1)  of  the  act  for  failure  to  bear 
labeling  with  adequate  directions  for  all 
intended  uses.  If  it  is  a  device,  it  is  also 
adulterated  because  the  listing  of 
unapproved  uses  in  the  labeling  or 
advertising  of  an  approved  device 
results  in  an  adulterated  medical  device 
imder  section  501(f)  of  the  act,  and 
misbranded  under  section  502(o)  of  the 
act  because  premarket  notificatioix  was 
not  provided  as  required  under  section 
510(k)oftheact 

FDA  also  finds  support  for  its  policy 
of  examining  a  broad  array  of 
information  disseminated  by  companies 
in  the  general  grant  of  authority  over 
labeling  and  advertisements.  Section 
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201  (m)  of  the  act  defines  the  term 
"labeling"  to  include  all  "written, 
printed,  or  graphic"  materials 
"accompanying"  a  regulated  product 
The  Supreme  Court  has  agreed  with  the 
agency  that  this  definition  is  not  limited 
to  materials  that  physically  accompany 
a  product.  If  the  material  supplements, 
explains,  or  is  otherwise  textually 
related  to  a  product,  it  is  deemed  to 
accompany  the  product  for  purposes  of 
section  201  (m)  of  the  act.  (See  Kordel  v. 
United  States.  335  U.S.  345  (1948).J 
The  agency  has  adopted  a  similar 
interpretation  of  the  term 
"advertisement,"  which  appears  in 
section  502(n)  of  the  act  (prescription 
drug  advertisements)  and  502(r)  of  the 
act  (restricted  device  advertisements). 
Although  the  act  does  not  define  the 
term  "advertisement,"  section  502(n) 
and  (r)  of  the  act  indicates  that 
advertisements  do  not  include  materials 
regulated  as  labeling.  In  addition,  the 
legislative  histories  of  the  1938  act  and 
the  1962  amendments  to  the  act  support 
a  broad  construction  of  what  constitutes 
"advertising."  Thus,  the  agency 
interprets  the  term  "advertisement"  to 
include  information  (other  than 
labeling)  that  originates  from  the  same 
source  as  the  product  and  that  is 
intended  to  supplement  or  explain  the 
product.  Prescription  drug  and 
restricted  device  advertisements  that  do 
not  comply  with  section  502(n).  (q),  or 
(r)  of  the  act,  or  regulations  issued 
thereunder,  cause  a  prescription  drug  or 
restricted  device  to  be  misbranded. 

2.  Some  comments  contended  that  the 
policy  will  adversely  affiect  the 
availability  and  quality  of  continuing 
education  for  health  care  professionals. 
They  maintained  that  the  perception  of 
regulatory  risk  on  the  part  of  supporting 
companies,  as  well  as  administrative 
and  financial  burdens  resulting  from 
compliance  with  the  policy,  will  cause 
companies  that  have  supported 
educatioiud  programs  to  redirect  funds 
to  lower  risk,  more  efficient  activities. 

The  agency  recognizes  the  importance 
of  continuing  education  for  health  care 
professionals  and  recognizes,  as  well, 
the  traditional  role  of  industry  in 
supporting  such  activities.  With  this 
final  guidance,  the  agency  has 
attempted  to  address  concerns  raised  by 
supporting  companies,  to  describe 
factors  the  agency  will  consider  in 
determining  whether  an  industry- 
supported  activity  is  independent  and 
not  generally  subject  to  regulation,  and 
to  accommodate  industry's  need  for 
predictability  in  these  activities.  The 
agency  believes  that  the  flexibility 
accorded  companies  in  the  final 
guidance  and  in  the  agency's  responses 
to  these  comments  should  provide  a 


reasonable  basis  for  continued  support 
for  these  activities.  Decisions  by 
companies  involving  allocation  of 
resources  for  promotion  and  education 
are,  of  course,  affected  by  a  variety  of 
factors.  The  agency  cannot  ensure  that 
companies  wiU  provide  a  given  level  of 
support  for  professional  education 
within  the  health  care  community. 

B.  The  First  Amendment 

3.  Several  comments  contended  that 
the  Draft  Policy  Statement  on  Industry- 
Supported  Scientific  and  Educational 
Activities  praft  Policy  Statement) 
infringes  upon  the  First  Amendment  to 
the  Constitution.  Some  comments 
claimed  that  the  Draft  Policy  Statement 
infringed  protections  afforded  to 
commercial  speech. 

The  agency  has  considered  the  First 
Amendment  in  developing  its  policies 
on  industry-supported  scientific  and 
educational  activities,  and  believes  that 
the  Draft  Policy  Statement  and  the  Final 
Guidance  are  consistent  with  the  First 
Amendment's  protection  of  freedom  of 
expression.  In  producing  these  policy 
statements  (guidance),  FDA  has  sought 
to  accommodate  the  need  for  industry- 
supported  scientific  and  educational 
activities  and  the  statutory  mandate  to 
regulate  promotional  activities  (labeling 
and  advertising)  for  drugs  and  devices 
in  accordance  with  the  act  and  the 
Public  Health  Service  Act. 

1.  The  Regulation  of  Drugs  and  Devices 

FDA's  guidance  on  industry- 
supported  scientific  and  educational 
activities  describes  the  agency's 
regulation  of  drugs  and  medical  devices; 
it  is  not  intended  to  regulate  speech.  It 
provides  insight  into  the  factors  FDA 
will  consider  when  evaluating  an 
industry-supported  activity  to 
determine  whether  it  should  be  subject 
to  regulation  as  labeling  or  advertising, 
and,  if  so,  to  ensure  that  the  activity 
does  not  misbrand  or  adulterate  the 
subject  drug  or  device.  There  are  three 
bases  for  this  conclusion. 

First,  the  guidance  applies  only  to 
those  company-supported  activities  that 
relate  to  the  supporting  company's 
product(s)  or  to  competing  product(s).  A 
company-supported  activity  that  does 
not  relate  to  the  company's  product,  a 
competing  product,  or  suggest  a  use  for 
the  company's  product  would  not  be 
subject  to  regulation  as  a  promotional 
activity. 

Second,  the  guidance  distinguishes 
between  company-supported  activities 
that  are  independent  of  the  promotional 
influence  of  the  supporting  company 
and  those  that  are  not.  As  explained  in 
the  guidance,  the  agency  does  not  seek 
to  regulate  industry-supported  activities 


that  are  independent  and 
nonpromotional. 

Third,  the  regulation  of  drugs  and 
devices  has  an  unavoidable  effect  on 
speech.  As  explained  more  fully  in 
response  to  Comment  A.l,  the  act 
mandates  that  FDA  regulate  products  as 
drugs  or  devices  (including  biological 
products  and  animal  drugs)  based  on 
the  "intended  uses"  for  such  products. 

Under  section  201  of  the  act  which 
defines,  among  other  things,  the  terms 
"drug"  and  "device,"  the  intended  use 
of  an  article  determines  whether  the 
article  is  a  drug  or  device.  In  general, 
under  the  act  and  the  Public  Health 
Service  Act,  a  sponsor  who  wishes  to 
market  any  new  drug  or  biological 
product  must  demonstrate  to  FDA  that 
the  product  is  safe  and  effective  for  each 
of  its  intended  uses  (sections  505(a)  and 
512(a)  of  the  act  and  section  351  of  the 
Public  Health  Service  Act).  A  sponsor 
who  wishes  to  market  a  new  medical 
device  must  either  demonstrate  to  FDA 
that  there  is  a  reasonable  assurance  that 
the  device  is  safe  and  effective  for  each 
of  its  intended  uses  or  that  it  is 
substantially  equivalent  to  (meaning,  in 
part,  that  it  has  the  same  intended  use 
as)  another  device  for  which  such  a 
showing  is  not  required  (sections  510(k), 
513(f)  and  (i),  and  515(a)  of  the  act).  In 
addition,  all  drugs  and  devices  must 
bear  labeling  with  adequate  directions 
for  each  intended  use.  U  labeling  for  a 
drug  or  device  fails  to  contain  adequate 
directions  for  each  intended  use,  the 
drug  or  device  is  deemed  to  be 
misbranded  (section  502(f)(1)  of  the  act) 
and  subject  to  seizxire  or  other 
enforcement  actions.  For  approved  or 
licensed  products,  the  requirement  that 
products  bear  labeling  with  adequate 
directions  for  use  is  met  by  inclusion  of 
the  products'  FDA-approved 
professional  labeling  (package  insert  or 
product  manual)  that  sets  forth  the  uses 
for  which  the  product  has  been 
approved/cleared  as  safe  and  effective. 
The  intended  use  of  a  drug  or  device 
refers  to  the  objective  intent  of  the 
persons  legally  responsible  for  the 
labeling  of  the  product. 

The  intent  is  determined  by  such  persons' 
expressions  or  may  be  shown  by  the 
circumstances  surrounding  the  distribution 
of  the  article.  This  objective  intent  may.  for 
example,  be  shown  by  labeling  claims, 
advertising  matter,  or  oral  or  written 
statements  by  such  persons  or  their 
representatives. 

(21  CFR  201.128  and  801.4)  (emphasis 
added);  see  e.g.,  Coyne  Beahm,  Inc..  et 
al.  V.  United  States  Food  and  Drug 
Administration,  et  al.,  958  F.  Supp. 
1060  (M.D.N.C.  1997). 

Accordingly,  oral  statements  and 
materials  presented  at  industry' 


supported  scientific  and  educational 
activities  may  provide  evidence  of  a 
product's  intended  use.  If  these 
statements  or  materials  promote  a  use 
that  has  not  been  approved  by  the 
agency  (and  therefore  does  not  appear  in 
the  product's  approved  labeling),  the 
product  is  misbranded  under  section 
502(f)(1)  of  the  Act  for  failure  to  bear 
labeling  with  adequate  directions  for  all 
intended  uses  (21  CFR  201.5;  Alberty 
Food  Products  Co.  v.  United  States,  185 
F.2d  321  (9th  Cir.  1950)).  The  product 
may  also  be  misbranded  if  its  labeling^ 
or  advertising  is  false  or  misleading 
(section  502(a),  (n),  and  (q)  of  the  act). 
If  it  is  a  device,  it  is  also  adulterated 
because  the  listing  of  unapproved  uses 
in  the  labeling  or  advertising  of  an 
approved  device  results  in  an 
adulterated  medical  device  under 
section  501(f)  of  the  act,  and 
misbranded  under  section  502(o)  of  the 
act  because  premarket  notification  was 
not  provided  as  required  under  section 
510(k)  of  the  act.^  Thus.  FDA's 
regulation  of  intended  uses  for  drugs 
and  devices  is  essential  to  the  regulation 
of  such  products.  The  safety  and 
effectiveness  of  drugs  and  devices 
cannot  be  evaluated  in  isolation  from 
consideration  of  their  intended  uses. 

The  Supreme  Court  "has  recognized 
the  strong  governmental  interest  ui   ■ 
certain  forms  of  economic  regulation, 
even  though  such  regulation  may  have 
an  incidental  effect  on  rights  of  speech 
•  *   *"[NAACPv.  Claiborne  Hardwaiv 
Co..  102  S.CL  3409.  3425  (1982)).  (See 
also  Ohralik  v.  Ohio  State  Bar 
Association,  98  S.Ct.  1912, 1919  (1978) 
(the  government  "does  not  lose  its 
power  to  regulate  commercial  activity 
deemed  harmful  to  the  public  whenever 
speech  is  a  component  of  that 
activity").)  Similarly,  several  lower 
courts  have  recognized  that  in  certain 
areas  of  extensive  Federal  regulation 
(securities,  antitrust,  transportation, 
trade,  and  labor),  the  Government  may 
regulate  communications  of  the 
regulated  parties  without  offending  the 
First  Amendment.  In  particular,  SEC  v. 
Wall  Street  Publishing  Institute.  Inc., 
851  F.2d  365  (D.C.  Cir.  1988),  cert, 
denied,  109  S.Ct.  1342  (1989),  is  most 
analogous  to  FDA's  regulation  of 


■  Section  201  (m)  of  the  act  defines  the  term 
"labeling"  to  include  all  "written,  printed,  or 
graphic"  materials  "accompanying"  a  regulated 
product.  (See  Kordel  v.  United  States,  335  U.S.  345, 
349-350(1948).) 

'  It  is  a  violation  of  the  act  to.  among  other  things, 
introduce  or  deliver  for  introduction  into  interstate 
commerce  a  misbranded  or  adulterated  drug  or 
device,  or  to  cause  the  misbranding  or  adulteration 
of  a  drug  or  device  while  it  is  held  for  sale  after 
shipment  in  interstate  commerce.  (See  e.g.,  sections 
301(a)  and  (k)  of  the  act) 


industry-supported  scientific  and 
educational  activities. 

The  defendant  in  Wall  Street 
Publishing  published  a  stock  market 
magazine  that  included  featiue  articles 
profiling  individual  companies  and 
portraying  the  subject  firms  as  appealing 
investment  prospects.  Some  of  the 
articles  were  written  by  the  featured 
company  itself,  others  were  written  by 
public  relations  firms  paid  by  the 
featured  companies,  and  still  others 
were  written  by  the  editors  of  the 
magazine,  who  were  paid  by  the 
featiued  companies.  Because  these 
arrangements  were  not  disclosed  in  the 
magazine,  the  Securities  Exchange 
Commission  (SEC)  sought  to  enjoin  the 
publisher  for  violations  of  section  1 7(b) 
of  the  Securities  Act  of  1993,  15  U.S.C. 
77q(b),  which  makes  it  unlawful  to 
describe  a  security  for  consideration 
without  disclosing  the  existence  of  the 
consideration.  The  publisher  challenged 
the  injunction  on,  among  others.  First 
Amendment  grounds. 

The  court  rejected  the  SEC's 
characterization  of  the  feature  articles  as 
commercial  speech  and  upheld  the 
government's  efforts  to  regulate  the 
magazine  based  on  "the  federal 
government's  broad  powers  to  regulate 
the  security  industry"  (Id.  at  372 
(footnote  omitted)).  According  to  the 
court,  "(wjhere  the  federal  government 
extensively  regulates  a  field  of  economic 
activity,  communication  of  the  regulated 
parties  often  bears  direcUy  on  the 
particular  economic  objectives  sought 
by  the  government,  and  regulation  of 
such  communications  has  been  upheld" 
{Id.  (citations  omitted)).  This  holding 
stems  from  the  fact  that  "|i]f  speech 
employed  directiy  or  indirecUy  to  sell 
securities  were  totally  protected,  any 
regulation  of  the  securities  market 
would  be  infeasible*   *  *."  (Id.  at  373; 
see  also  Id.  at  374  n.9  ("Requiring 
disclosure  of  a  material  fact  in  order  to 
prevent  investor  misimderstanding  is 
the  very  essence  of  federal  securities 
regulation.")) 

The  court  noted  that' 

(R)egulation  of  the  exchange  of  information 
regarding  securities  is  subject  only  to  limited 
First  Amendment  scrutiny.  Speech  relating  1o 
the  piuchase  and  sale  of  securities,  in  our 
view,  forms  a  distinct  category  of 
communications  in  which  the  government's 
power  to  regulate  is  at  least  as  broad  as  with 
respect  to  the  general  rubric  of  commercial 
speech  *  *  *  In  areas  of  extensive  federal 
regulation  *  *   *  we  do  not  believe  the 
Constitution  requires  the  judiciary  to  weigh 
the  relative  merits  of  particular  regulatory 
objectives  that  impinge  upon 
communications  occurring  within  the 
umbrella  of  an  overall  regulatory  scheme. 
Id.  at  373.  See  also  Home  Box  Office. 
Inc.  V.  FCC.  567  F.2d  9.  46  P.C.  Cir. 


1977).  cert,  denied,  434  U.S.  829  (1977) 
("(Rjules  restricting  speech  do  not 
necessarily  abridge  freedom  of 
speech.");  SEC  v.  Suter,  732  F.2d  1294 
(7tii  Cir.  1984). 

As  with  securities  regulation,  the 
Federal  Government  exerts  extensive 
authority  over  the  sale  and  promotion  of 
drugs  and  devices.  Moreover,  as 
previously  explained,  the  Government's 
ability  to  regulate  speech  about  these 
products,  like  its  need  to  regulate 
speech  concerning  the  sale  of  securities, 
is  essential  to  the  regulation  of  drugs 
and  devices.  Yet  the  regulation  of  drugs 
and  devices,  unlike  the  regulation  of 
securities,  clearly  encompasses  more 
than  economic  activity;  it  protects 
consumer  health  and  safety  in  an  area 
where  harm  to  the  public  can  be  direct 
and  immediate.  '* 

Accordingly,  First  Amendment 
defenses  have  been  raised  and  rejected 
in  a  number  of  FDA  enforcement 
actions.  "Freedom  of  speech  does  not 
include  the  freedom  to  violate  the 
labeling  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act"  (United  States 
V.  Articles  of  Food  *  *  *  Clover  Club 
Potato  Chips,  67  F.R.D.  419,  424  (D. 
Idaho  1975)).  The  First  Amendment 
does  not  prohibit  the  seizure  and 
condemnation  of  a  book  that  is  used  to 
misbrand  a  product  [United  States  v.  8 
Cartons.  Containing  "Plantation  'The 
Original'  etc.  Molasses",  103  F.  Supp. 
626,  628  (W.D.N.Y.  1951);  United  States 
V.  Articles  of  Drug,  32  F.R.D.  32,  35  (S.D. 
111.  1963);  but  cf.  United  States  v.  24 
Bottles  *  •  '"Sterling  Vinegar  and 
Honey",  338  F.2d  157  (2d  Cir.  1964) 
(book  not  used  in  immediate  connection 
with  sale  of  product  is  not  labeling  and 
does  not  misbrand  product)). 

In  conclusion,  the  act  requires  that 
FDA  regulate  drugs  and  devices  based 
on  their  "intended  use."  The  term 
"intended  use"  is  broadly  defined  to 
capture  the  manner  in  which  a  company 
characterizes  its  product  in  the 
marketplace.  The  agency  thus  must 
examine  the  various  means  by  which 
manubcturers  and  their  representatives 
provide  information  about  their 
products  to  health  care  professionals 
and  consumers,  including  statements 
and  materials  presented  at  industry- 
supported  scientific  and  educational 
activities,  to  determine  whether  the 
products  are  being  improperly 
promoted,  and  therefore  misbranded  or 
adulterated.  Accordingly,  FDA's  ability 
to  regulate  the  commimications  at  such 
activities  is  essential  to  the  regulation  of 
drugs  and  devices.  In  view  of  the  fact 
that  the  regulation  of  drugs  and  devices 
is  an  area  of  extensive  federal 
regulation,  the  agency  may  regulate  the 
communications  at  industry-supported 
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scientific  and  educational  activities 
without  violating  the  First  Amendment 

2.  Commercial  Speech 

Assuming,  contrary  to  the  analysis 
just  presented,  that  industry-supported 
scientific  and  educational  activities 
constitute  protected  speech,  they  are 
commercial  speech  and  FDA's 
regulation  of  such  activities  does  not 
violate  the  First  Amendment.  Although 
the  Supreme  Court  has  himished  littie 
explicit  guidance  as  to  how  to 
determine  whether  speech  is 
commercial,  it  has  provided  some 
suggestion  as  to  what  {actors  are 
relevant  when  making  a  commercial 
speech  determination.  {See  Bolger  v. 
youngs  Drug  Products),  103  S.Ct.  2875 
(1983)  (concluding  that  informational 
pamphlets  are  commercial  speech  based 
on  a  combination  of  three  characteristics 
(conceded  to  be  advertisements, 
reference  to  a  specific  product,  and 
economic  motivation),  but  not 
suggesting  that  each  of  these 
characteristics  is  a  necessary  element  of 
commercial  speech);  S.U.N.Y.  v.  Fox. 
109  S.Ct.  3028  (1989)  (speech  which 
proposes  a  commercial  transaction); 
Gncinnati  v.  Discovery  Network.  113 
S.Q.  1505  (1993)  (speech  which 
proposes  a  commercial  transaction).) 
Furthermore,  the  Court  has  made  clear 
that  speech  which  does  more  than 
propose  a  commercial  transaction 
(Unking  a  product  to  a  current  public 
debate  or  containing  discussions  of 
important  public  issues)  is  not 
necessarily  transformed  into 
noncommercial  speech  (Centra/  Hudson 
Gas  &■  Electric  Corp.  v.  Public  Serv. 
Comm'n.  100  S.Ct.  2343  (1980);  Bolgpr. 
103  S.Ct.  at  2880-2881). 

Applying  the  characteristics  suggested 
in  Bolger  (advertisement,  reference  to  a 
specific  product,  economic  motivation) 
or  the  test  used  in  Fox  and  Discovery 
Network  (speech  which  proposes  a 
commercial  transaction),  industry- 
supported  scientific  and  educational 
activities  are  commercial  speech.  The 
guidance  at  issue  only  applies  to 
activities  that  make  reference  to  a 
specific  product,  and  as  explained 
below,  the  activities  are  economically 
motivated  and  propose  a  commercial 
transaction.  Drug  and  device  companies 
sponsor  such  programs  not  only  to 
encourage  scientific  exchange, 
education,  and  corporate  goodvvlll,  but 
more  importantly,  to  convince  the 
audience  to  prescribe,  purchase,  or 
otherwise  use  the  products  mentioned. 
A  company-sponsored  program  that 
discusses  use  of  a  company  product 
carries  with  it,  at  the  least,  an  implicit 
solicitation,  and  in  many  cases  an 
explicit  one  (cf.  Centra]  Hudson,  100 


S.Ct.  at  2352  (suggesting  that  most 
businesses  are  unlikely  to  underwrite 
promotions  that  are  of  no  interest  to 
consumers);  National  Commission  on 
Egg  Nutrition  v.  FTC,  570  F.2d  157  (7th 
Cir.  1977)  (advertisement  by  egg 
industry  trade  association  claiming  no 
relationship  between  eggs,  cholesterol, 
and  heart  disease  constitutes 
commercial  speech)). 

Indeed,  a  review  of  the  medical 
literatvu^  on  industry-supported 
scientific  and  educational  activities 
demonstrates  that  such  activities  are 
economically  motivated  and  propose  a 
commercial  transaction.  It  is  significant 
to  note  that  the  number  and  cost  of  drug 
company-supported  symposia  have 
increased  significantly  over  the  years.  In 
1974,  16  drug  companies  sponsored 
7,519  symposia,  at  a  cost  of  6.5  million 
dollars.  Roughly  comparable  figures 
showed  that  in  1988  die  same 
companies  sponsored  34,688  symposia 
at  a  cost  exceeding  85.9  million  dollars.^ 
It  is  reasonable  to  conclude  that  drug 
companies  would  not  spend  such  large 
sums  of  money  if  they  did  not  view 
these  programs  as  an  effective  means  to 
promote  their  products.  Numerous 
reports  in  the  medical  literature  support 
this  conclusion. 

In  an  article  entiUed  "Physicians  and 
the  Pharmaceutical  Industry:  An 
Alliance  with  Unhealthy  Aspects,"  36 
Perspectives  in  Biology  and  Medicine 
376-394.  385  (Spring  1993),  author 
Robert  C.  Noble  describes  industry- 
sponsored  symposia  as,  "an  effective 
method  for  marketing  new  drugs."  and 
explains  that,  "{tlhe  symposium,  like  the 
promotional  dinner,  is  frequently  given 
a  neutral  title  that  disguises  any 
promotional  purpose  *   *   '"(emphasis 
added).  (See  also  Lisa  Bero.  Alison 
Galbraith.  and  Drummond  Rennie,  "The 
Publication  of  Sponsored  Symposiums 
in  Medical  journals,"  New  England 
Journal  of  Medicine.  327:1135-1140, 
1992  (demonstrating  that  published 
symposia  were  promotional  and  not 
peer-reviewed,  and  those  that  were 
sponsored  by  a  single  company  focused 
on  single  products,  had  misleading 
titles,  and  featiired  unapproved  drugs).) 

It  has  also  been  suggested  that  drug 
companies  will  not  provide  financial 
support  for  scientific  and  educational 
activities  imless  those  activities  in  some 
way  promote  the  supporting  company's 
products.  An  editorial  by  Stephen  E. 
Coldfinger,  in  the  New  England  Journal 
of  Medicine,  addressed  the  growing 
support  and  influence  of  the  drug 
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industry  in  the  education  of  physicians. 
According  to  Dr.  Coldfinger 

The  most  acceptable  kind  of  educational 
backing  is  the  least  available:  donations  to 
providen  of  continuing  medical  education 
that  are  unrestricted  with  respect  to  program 
topics,  speakers,  or  the  backg^unds  of  the 
invited  registrants.  When  I  have  suggested 
this  model  to  pharmaceutical  directors  who 
proclaim  a  genuine  interest  in  supporting 
continuing  medical  education,  the  usual 
response  is  a  quizzical  smile  followed  by  a 
gentle  reminder  of  the  value  of  confining  our 
discuuion  to  the  realm  of  the  possible.  At  a 
minimum,  that  realm  usually  requires  the 
topic  to  be  an  area  "of  interest"  to  the 
sponsor,  meaning  an  area  related  to  a  product 
line  in  need  of  promotion. 
Stephen  E.  Coldfinger,  "A  Matter  of 
Influence"  (Editorial),  New  England 
Journal  of  Medicine,  pp.  1406-1409. 
1409  (May  28.  1987). 
Similarly.  2  years  later.  Eugene  M. 
Bricker,  wrote  in  the  same  journal  that: 

Most  of  the  medical-service  industry's 
marketing  exercises  are  intended  to  be  both 
educational  and  promotional,  and  some  are 
indeed  broadly  educational  and  of  excellent 
quality.  This  does  not  alter  the  hct  that 
promotion  is  their  basic  objective:  companies 
would  not  subsidize  mariwting  methods 
unless  they  were  rewarding. 
Eugene  M.  Bricker,  "Industrial 
Marketing  and  Medical  Ethics" 
(Editorial),  New  England  Journal  of 
Medicine,  pp.  1690-1692. 1691  (June  22, 
1989).  (See  also  Kenneth  Miller. 
William  A.  Gouveia,  Michael  Barza.  et 
al.,  "Undesirable  Marketing  Practices  in 
the  Pharmaceutical  Industry"  (Letter  to 
the  Editor),  New  England  Journal  of 
Medicine,  p.  54  (July  4, 1985)  (Physician 
and  pharmacist  members  of  a  hospital 
pharmacy  committee  expressing 
concern  that  drug  company  grants  to 
support  educational  functions,  such  as 
talks  by  visiting  speakers,  are  sometimes 
clearly  linked  to  a  request  for  the 
admission  of  a  drug  to  the  hospital's 
formulary  or  increased  use  of  tibe 
product).) 

Moreover,  the  results  of  a  study  by 
Marjorie  A.  Bowman  and  David  L. 
Pearle,  "Changes  in  Drug  Prescribing 
Patterns  Related  to  Commercial 
Company  Funding  of  Continuing 
Medical  Education,"  Journal  of 
Continuing  Education  in  the  Health 
Professions,  8:13-20, 1988.  confirm  that 
industry-supported  scientific  and 
educational  activities  propose  a 
commercial  transaction.  Doctors 
Bowman  and  Pearle  analyzed  the  drug 
prescribing  patterns  of  physicians 
attending  three  different  continuing 
medical  education  (CME)  courses,  each 
of  which  was  subsidized  heavily  by  a 
single,  but  different  drug  company.  The 
course  topics  were  direcUy  related  to  a 
set  of  similar  drugs  from  the  same  class. 
Immediately  prior  to  and  6  months  after 
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each  course,  the  physician  attendees 
were  asked  to  identify  the  frequency  of 
prescriptions  written  for  the  set  of 
drugs.  Despite  the  presumed 
independence  of  C^IE  course  content,  in 
all  three  courses  the  rate  of  prescribing 
for  the  drug  of  the  sponsoring  company 
increased  the  greatest  in  absolute  terms, 
while  prescribing  rates  for  the  other 
drugs  discussed  in  the  program  either 
decreased  or  did  not  increase  as  much. 
Thus,  company  funding  of  such 
programs  does  appear  to  influence 
physicians'  drug  prescribing  behavior  in 
favor  of  the  sponsoring  company's 
product.  (See  also  Jerry  Avom.  Milton 
Chen,  and  Robert  Hartley.  "Scientific 
and  Commercial  Sources  of  Influence  on 
the  Prescribing  Behavior  of  Physicians." 
American  Journal  of  Medicine,  73:4-8. 
1982  (demonstrating  that  commercial 
sources  have  greater  influence  over 
prescribing  behavior  than  scientific 
sources  of  information);  Robert  S.  Stem. 
"Drug  Promotion  for  an  Unlabeled 
Indication — The  Case  of  Topical 
Tretinoin,"  New  England  Journal  of  » 
Medicine,"  331:1348-1349. 1994 
(demonstrating  that  reports  of  company- 
sponsored  studies  and  promotional 
efforts,  including  symposia,  were 
associated  with  a  large  increase  in 
prescribing  for  an  unapproved 
indication).) 

Thus,  if  industry-supported  scientific 
and  educational  activities  constitute 
protected  speech,  that  speech  is 
''commercial  speech"  for  purposes  of 
constitutional  analysis. 

3.  The  Central  Hudson  Analysis 

Over  the  past  few  decades,  the 
Supreme  Court  has  afforded  commercial 
speech  limited  constitutional  protection 
( Virginia  State  Board  of  Pharmacy  v. 
Virginia  Citizens  Consumer  Council, 
Inc.,  96  S.Ct.  1817  (1976);  Central 
Hudson,  100  S.Ct  at  2343;  44 
Liquormart.  Inc.  v.  Rhode  Island,  116 
S.Ct.  1496  (1996)).  hi  Central  Hudson, 
the  Supreme  Court  established  a  four- 
prong  test  to  determine  whether 
limitations  on  commercial  speech  are 
constitutional.  The  test  inquires:  (1) 
Whether  the  speech  concerns  lawful 
activity  and  is  not  misleading;  (2) 
whether  the  asserted  govemment 
interest  is  substantial;  (3)  whether  the 
limitation  directly  advances  the 
governmental  interest  asserted;  and  (4) 
whether  the  limitation  is  not  more 
extensive  than  is  necessary  to  serve  that 
interest  {Central  Hudson,  100  S.Ct.  at 
2351).  Subsequently,  in  S.U.N.Y.  v.  Fox, 
109  S.Ct.  3028  (1989).  the  Court 
clarified  that  the  fourth  prong  of  the 
Central  Hudson  test  is  not  a  "least 
restrictive  means"  requurement;  rather  it 
requires  that  the  restriction  be 


"naiTowly  tailored"  to  serve  the  asserted 
govemment  interest  Narrow  tailoring 
means  "a  fit  that  is  not  necessarily 
perfect,  but  reasonable"  between  means 
and  ends  [Id.  at  3035). 

FDA's  guidance  on  industry- 
supported  scientific  and  educational 
activities  satisfies  all  four  prongs  of  the 
Central  Hudson  test 

a.  The  first  prong.  Commercial  speech 
that  is  false  or  misleading,  or  that 
concerns  illegal  activity,  is  not  protected 
by  the  First  Amendment  and  may  be 
harmed  [Zauderer  v.  Office  of 
Disciplinary  Counsel,  105  S.Ct  2265, 
2275  (1985);  Ibanez  v.  Board  of 
Accountancy,  114  S.Ct.  2084.  2088 
(1994)).  Commercial  speech  is 
misleading  when  it  is  either  inherentiy 
likely  to  deceive  or  when  experience 
has  shown  that  the  speech  has  in  fact 
been  deceptive  (In  Re  R.M.J. .  102  S.Ct 
929.  937  (1982)).  Regulation  of 
commercial  speech  that  is  not 
misleading,  or  that  is  only  potentially 
misleading,  must  satisfy  the  remaining 
prongs  of  the  Central  Hudson  test 

As  previously  discussed,  industry- 
supported  scientific  and  educational 
activities  that  promote  an  unapproved 
product,  or  promote  an  approved 
product  for  an  unapproved  use.  create 
an  unlawful  product — a  misbranded  or 
adulterated  drug  or  device.  Accordingly, 
industry-supported  activities  that 
promote  unlawful  products  "concern 
illegal  activity"  and  may  be  prohibited. 

Although  in3A  believes  that  most 
industry-supported  scientific  and 
educational  activities  are  not  inherentiy 
misleading,  they  are  clearly  potentially 
misleading.  The  potential  to  mislead  the 
listener  (a  health  care  professional)  at 
such  an  activity  is  heightened  because 
the  listener  must  not  only  determine 
whether  the  information  presented  is 
scientifically  soimd,  but  also  whether, 
or  to  what  extent,  the  supporting 
company  has  influenced  the 
presentation. 

Evidence  of  bias  in  the  content  of 
industry-supported  CME  programs  was 
demonstrated  in  a  study  conducted  by 
Marjorie  A.  Bowman.  Dr.  Bowman 
analyzed  the  content  of  two  CME 
programs  on  calcium  channel  blocker 
drugs  (approved  for  treating  high  blood 
pressure)  that  were  funded  by  different 
drug  companies.  In  each  case,  the 
program  speakers  mentioned  positive 
effects  more  often  in  coimection  with 
the  sponsoring  company's  drug  and 
negative  effects  more  often  with 
competitors'  drugs.^  A  second  study 
that  analyzed  the  publication  of 


industry-sponsored  symposia  in 
medical  journals  concluded  that  the 
sjrmposia  were  promotional  in  nature 
and  not  peer-reviewed,  and  those  that 
were  sponsored  by  single 
pharmaceutical  companies  focused  on 
single  drug  products,  had  misleading 
tides,  and  fratured  unapproved  drugs.' 
Additionally,  there  are  numerous 
reports  in  the  medical  literature 
describing  deceptive  practices  in  the 
design  and  delivery  of  indtistry- 
supported  symposia.  See  e.g..  Robert  C. 
Noble.  "Physicians  and  the 
Pharmaceutical  Industry:  An  Alliance 
with  Unhealthy  Aspects."  36 
Perspectives  in  Biology  and  Medicine 
376-394  (Spring  1993);  "Pushing  Drugs 
to  Doctors."  Consumer  Reports,  57:87. 
Feb.  1992  (reporting  on  drug  industry 
marketing  practices  that  mislead 
doctors). 

The  potential  to  present  misleading 
information  at  industry-supfKirted 
activities  is  a  particular  concern  when 
unapproved  uses  are  addressed. 
Usually,  unapproved  uses  have  not  been 
vigorously  evduated.  or  if  they  have 
been  studied,  the  results  are 
inconclusive.  Thus,  unapproved  uses 
tend  to  lack  the  same  degree  of  certainty 
and  confidence  as  FDA  approved  uses. 
In  fact,  the  data  that  can  identify  risks 
associated  with  the  unapproved  use 
often  do  not  exist,  and  therefore 
complete  information  about  the  risks  of 
the  new  use  caimot  be  provided.  This 
lack  of  data,  of  course,  does  not  make 
all  discussions  about  unapproved  uses 
misleading.  However,  it  is  important 
that  the  audience  understand  the 
limitations  on  data  supporting 
unapproved  uses.  The  disclosure  of 
such  limitations,  as  recommended  in 
the  Final  Guidance,  will  help  ensure 
that  the  audience  understands  the 
imcertainfy  associated  with  unapproved 
uses  and  not  be  misled  into  thinking 
that  such  uses  are  safe  and  effective. 

b.  The  second  prong.  FDA's  guidance 
on  industry-supported  scientific  and 
educational  activities  serves  the 
substantial  Govemment  interest  of 
protecting  the  health  and  safety  of  its 
citizens  by  helping  to  ensure  the 
dissemination  of  truthful  and 
nonmisleading  information  about  drugs 
and  medical  devices.  The  Supreme 
Court  has  repeatedly  held  that  the 
Government's  "interest  in  the  health, 
safefy,  and  welfare  of  its  citizens 
constitutes  a  substantial  interest" 
(Posadas  de  Puerto  Rico  Associates  v. 
Tourism  Co..  106  S.Ct  2968,  2977 


*Mar)orie  A.  Bowman,  "The  Impact  of  Drug 
Company  Funding  on  the  Content  of  Continuing 
Medical  Educatioa." Mobius.  6:66-69,  January  1986. 


'Lisa  Bero,  Alison  Galbraith.  and  Drummond 
Rennie,  "The  Publication  of  Sponsored 
Symposiums  in  Medical  ]oumaln." New  England 
Journal  of  Medicine.  327:1135-1140.  1992. 
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(1986);  Rubin  v.  Coors,  115  S.Ct.  1585. 
1591  (1995)). 

In  order  to  protect  and  promote  the 
public  health.  Congress  granted  FDA 
broad  statutory  authority  to  ensure  that 
promotional  activities  (labeling  and 
advertising)  for  drugs  and  devices  are 
truthfii]  and  not  misleading.  Section 
502(a)  of  the  act  provides  that  a  drug  or 
device  is  deemed  to  be  misbranded  if  its 
labeling  is  false  or  misleading  in  any 
particular,  and  under  section  502(q)  of 
the  act  a  restricted  medical  device  is 
misbranded  if  its  advertising  is  false  or 
misleading  in  any  particular.  A 
prescription  drug  is  misbranded  under 
section  502(n)  of  the  act  unless  the 
manufacturer,  packer,  or  distributor 
includes  in  all  advertisements  with 
respect  to  that  drug,  "a  true  statement  of 

*  *  *  information  in  brief  simunary 
relating  to  side  effects, 
contraindications,  and  effectiveness 

*  *  *."*  Similarly,  a  restricted  device  is 
misbranded  under  section  502(r)  of  the 
act  unless  the  manufacturer,  packer,  or 
distributor  includes  in  all 
advertisements  with  respect  to  that 
device,  "a  true  statement  of  *   •   "the 
intended  uses  of  the  device  and  relevant 
warnings,  precautions,  side  effects,  and 
contraindications  •  •  *."  Moreover, 
section  201(n)  of  the  act  specifically 
explains  that  if  an  article  is  alleged  to 
be  misbranded  because  the  labeling  or 
advertising  is  misleading,  there  shall  be 
taken  into  account  not  only 
representations  or  suggestions  made  in 
the  labeling  or  advertising,  but  also  the 
extent  to  which  the  labeling  or 
advertising  fails  to  reveal  material  facts. 
The  dissemination  of  false  or  misleading 
information  about  drugs  and  devices 
can  induce  physicians  to  choose 
therapies  that  deprive  patients  of 
reliable  treatment  and  cause  severe 
morbidity,  life-threatening  adverse 
effects,  or  death. 

FDA's  guidance  also  serves  to  protect 
the  public  health  by  preserving  the 
integrity  of  the  premarket  approval 
process,  a  second  substantial 
government  interest.  As  explained 
earlier,  by  enacting  the  act.  Congress 
established  a  premarket  approval  and 
clearance  process  whereby 
manufacturers  must  establish  that  their 
drugs  and  devices  are  safe  and  effective 
for  each  of  their  intended  uses  before 
they  can  be  marketed  and  (nxiraoted  for 


•The  praacriptioa  drug  advertising  regulations. 
i«MMd  under  section  502(n)  of  the  act.  provide  that 
•■  ■dvertisement  does  not  satisfy  the  requirement 
that  h  pneent  a  "true  statement"  of  information  in 
brief  anmniary  if  it  is  false  or  misleading  with 
rMpact  to  side  effects,  contraindications,  or 
•Otctiveness  (see  21  CFR  202.1(eM5)(i)).  In  addition. 
U»  regulations  list  33  ways  in  which  prescription 
<bvg  advartisements  may  be  false  or  misleading  (see 
21  CTR  202.UeM6)  and  (e)(7)). 


those  uses.  Manufacturers  of  drugs  and 
devices  are  not  permitted  to  promote 
unapproved  products  or  unapproved 
uses  of  approved  products,  either 
directiy  or  indirectiy,  such  as  through 
industry-supported  scientific  and 
educational  activities.  This  regulatory 
requirement  is  an  important  incentive 
for  manufacturers  to  conduct  studies  to 
determine  whether  their  products  are 
safe  and  effective.  If  premarket  approval 
were  not  required  for  each  intended  use 
and  manufacturers  wen  free  to  promote 
products  for  any  use,  manufacturers 
would  have  little  reason  to  do  scientific 
research  and  to  present  their  data  to 
FDA.  Additionally,  it  is  important  to 
note  that  the  approval  of  a  drug  or 
device  for  one  use  does  not  provide 
assiuance  that  the  product  is  safe  or 
effective  for  a  different  use  or  use  in  a 
difiierent  patient  population. 
Consequently,  the  promotion  of 
unapproved  uses  raises  significant 
safety  concerns,  which  are  more  fully 
discussed  below. 

c.  The  third  prong.  FDA's  guidance  on 
industry-supported  scientific  and 
educational  activities  directly  advances 
the  government's  substantial  interests. 
"(A)  governmental  body  seeking  to 
sustain  a  restriction  on  commercial 
speech  must  demonstrate  that  the  harms 
it  recites  are  real  and  that  its  restriction 
will  in  fact  alleviate  them  to  a  material 
degree"  [Edenfieldv.  Fane.  113  S.Ct. 
1792,  1800  (1993)). 

FDA's  guidance  directly  advances  the 
Government's  interest  of  protecting  the 
health  and  safety  of  its  citizens  by 
helping  to  ensure  the  dissemination  of 
truthful  and  nonmisleading  information 
about  drugs  and  devices.  The  guidance 
includes  a  number  of  suggestions  on  the 
design  and  conduct  of  industry- 
supported  scientific  and  educational 
activities  so  that  they  will  be  free  from 
the  promotional  influence  of  the 
supporting  comi}any  and  not 
misleading.  Such  suggestions  include, 
for  example,  meaningful  disclosure  of 
the  company's  fimding  of  the  program 
and  any  significant  relationship 
between  the  provider  (an  entity,  other 
than  a  regulated  company,  that 
produces  the  activity  or  program), 
presenter,  and  supporting  company; 
giving  the  provider  fiill  control  over  the 
content  of  the  program  and  selection  of 
speakers;  avoiding  involvement  of  the 
sales  or  marketing  departments  of  the 
supporting  company  in  audience 
selection  decisions;  and  not  having 
promotional  activities  in  the  meeting 
room.  Industry-supported  activities  that 
are  designed  and  carried  out  in  this 
maimer  are  less  likely  to  result  in  the 
dissemination  of  false,  misleading,  or 


biased  information  that  can  adversely 
affect  public  health. 

On  a  number  of  occasions,  FDA  has 
become  aware  of  and  taken  action 
against  industry-supported  scientific 
and  educational  activities  that  were 
false  or  misleading,  and  that  could  have 
caused  harm  to  patients.  For  example,  a 
few  years  ago,  agency  staff  viewed  two 
videotaped  presentations  on  treating 
gallstone  disease  that  were  broadcast 
nationwide  on  a  cable  television 
network  intended  for  physicians.  The 
videos  were  produced  and  paid  for  by 
a  major  drug  company  and  prominenUy 
featured  a  drug  marketed  by  the 
company  for  the  chemical  dissolution  of 
certain  gallstones.  The  programs 
encouraged  doctors  to  prescribe  this 
drug  instead  of  surgery  to  treat  gallstone 
disease.  These  representations  and 
suggestions  were  false  or  misleading 
because:  (1)  The  drug  is  approved  only 
for  dissolving  certain  types  and  sizes  of 
gallstones  in  patients  for  whom  surgery 
is  not  medically  appropriate,  or  for 
patjpnts  who  refuse  surgery,  and  (2) 
surgery  is  more  effective  and  is  the 
preferred  treatment  for  almost  all 
patients  with  gallstone  disease. 

These  industry-sponsored 
presenfations  could  have  caused  many 
physicians  to  make  inappropriate  and 
potentially  harmful  treatment  decisions. 
After  FDA  notified  the  sponsoring 
company  that  the  programs  were  false  or 
misleading,  the  company  agreed  to  take 
aporopriate  corrective  action. 

In  a  more  recent  example,  a  major 
drug  company  sponsored  a  misleading 
symposium  on  cyclosporine  drug 
products  (approved  to  prevent  organ 
rejection  in  kidney,  liver,  and  heart 
transplant  pmtients),  held  in  conjunction 
with  the  annual  meeting  of  the 
American  Society  of  Transplant 
Physicians.  The  sponsoring  company's 
"pioneer"  (nongeneric)  cyclosporine 
drug  product  was  about  to  lose  patent 
protection  and  face  competition  from 
lower-priced  generic  cyclosporine 
products  at  the  time  of  the  symposium. 

An  investigation  by  FDA  revealed  that 
the  sponsoring  company  and  its  agent 
specifically  requested  that  one  invited 
speaker  revise  his  abstract  to  remove 
any  references  to  the  impending 
availability  of  generic  cyclosporine 
products,  to  delete  or  revise  sections  of 
text  that  did  not  support  switching 
stable  patients  to  the  sponsoring 
company's  product,  and  to  make  other 
revisions  to  his  presentation.  Etespite 
the  speaker's  insistence  on  including  his 
abstract  as  originally  written,  the 
sponsoring  company  again  asked  the 
speaker  to  revise  his  attract  and 
presenfation.  When  the  speaker  again 
refused  to  revise  his  abstract,  it  was  not 
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included  in  the  program  materials 
disseminated  during  the  symposium. 

The  sponsoring  company's  actions  to 
control  the  content  of  the  symposium 
resulted  in  a  misleading  presentation  in 
that:  (1)  The  sponsoring  company 
implied  that  the  speakers  were  speaking 
without  editorial  input  or  influence 
from  the  sponsoring  company,  and  (2) 
the  sponsoring  company  foreclosed  a 
full  discussion  of  all  cyclosporine  drug 
products.  The  sponsoring  company's 
efforts  undermined  the  unbiased 
exchange  of  scientific  information,  may 
have  caused  physicians  to  unnecessarily 
switch  sfable  patients  to  the  comi>any's 
product,  and  likely  resulted  in  greater 
than  necessary  expenditures  by  patients. 
This  might  not  have  been  the  case  had 
the  sponsoring  company,  consistent 
with  the  agency's  longstanding  policy  as 
articulated  in  the  Draft  Policy 
Statement,  not  influenced  the  content  of 
the  program. 

FDA's  guidance  also  directiy 
advances  the  Government's  interest  of 
protecting  the  public  health  by 
preserving  the  integrity  of  the  premarket 
approval  process.  "Ilie  act  requires 
sponsors  to  establish  that  their  drugs 
and  devices  are  safe  and  effective  for 
their  intended  uses  before  they  can  be 
marketed  and  promoted.  Consistent 
Mrith  this  statutory  scheme.  FDA  has 
consistently  prohibited  the  promotion  of 
unapproved  products  and  unapproved 
uses  of  approved  products.  As 
explained  earlier,  this  preserves  the 
incentive  for  sponsors  to  conduct  the 
adequate  and  well-controlled  clinical 
investigations  that  are  necessary  to 
demonstrate  whether  products  are  safe 
and  effective  for  each  of  their  intended 
uses,  and  prevents  patients  from  being 
exposed  to  uimecessary  harms.  There 
are,  unfortunately,  several  examples  of 
harms  associated  with  the  promotion  of 
unapproved  uses. 

For  example,  several  manufacturers  of 
calcium  channel  blockers  (drugs 
approved  to  treat  a  type  of  chest  pain 
known  as  angina)  attempted  to  promote 
these  products  for  use  in  patients  who 
had  recentiy  suffered  heart  attacks, 
called  acute  myocardial  infarctions 
(post- AMI  patients).  The  use  of  calciiun 
channel  blockers  in  post-AMI  patients  is 
not  an  approved  use,  and  the  agency 
successfiiUy  thwarted  these  promotipnal 
efforts.  Many  studies  of  post-AMI 
calcium  chaimel  blocker  use  have  failed 
to  show  benefits,  and  some  studies 
suggest  that  they  may  cause  harm, 
particularly  in  patients  with  poor  heart 
fimction.  Given  the  many  patients  who 
suffer  an  AMI  each  year,  the  loss  of  life 
could  have  been  in  the  thousands  if  the 
manufacturers  had  promoted  this  use. 


In  another  example,  certain  approved 
anti-arrhythmic  drugs  were  illegally 
promoted  for  unapproved  uses  in  post- 
AMI  patients.  Included  in  these 
promotional  activities  were  industry- 
sponsored  lectures,  presentations,  and 
other  publicity  events.  Use  of  anti- 
arrhythmic drugs  for  this  unapproved 
use  was  substantial  and  growing  until  a 
clinical  study  (the  CAST  study)  was 
conducted  to  evaluate  definitively  the 
safety  and  effectiveness  of  this  use.  The 
study  produced  a  highly  unexpected 
result  in  that  the  treatment  with  anti- 
arrhythmic drugs  produced  a  2.5-fold 
increase  in  mortality.  It  is  estimated  that 
tens  of  thousands  of  deaths  were 
associated  with  this  imapproved  use.^ 

More  detailed  information  on  the 
preceding  examples  and  additional 
examples  involving  drugs,  biologies, 
and  devices  are  contained  in  an  FDA 
Federal  Register  notice  requesting 
comments  on  a  citizen  petition 
submitted  by  the  Washington  Legal 
Foundation  (see  59  FR  59820.  November 
18. 1994). 

FDA's  guidance  on  industry- 
supported  scientific  and  edlicational 
activities  protects  the  integrity  of  the 
premarket  approval  process  because  it 
dissuades  manufacturers  from  using 
such  activities  as  a  means  to  promote 
imapproved  products  and  unapproved 
uses;  thereby  encouraging  scientific 
research  and  eliminating  unnecessary 
harms  to  patients.  At  the  same  time, 
however,  the  agency  acknowledges  that 
drug  and  device  manufacturers  have  an 
important  role  in  legitimate  scientific 
and  educational  discussions,  including 
discussions  of  unapproved  products  and 
unapproved  uses.  Accordingly,  the 
guidance  recognizes  that  discussions  of 
unapproved  uses  at  industry-sponsored 
activities  may  be  appropriate,  and 
suggests  that  the  provider  include  a 
general  disclosure  to  the  audience  as  to 
whether  any  unapproved  uses  will  be 
discussed.  "This  disclosure 
accommodates  the  need  for  industry- 
supported  discussion  on  unapproved 
uses,  yet  helps  ensure  that  the 
information  presented  is  not  misleading 
so  as  to  be  misconstrued  as  discussion 
of  an  approved  use. 

d.  The  fourth  prong.  The  agency 
believes  that  the  guidance  is  "narrowly 
tailored"  and  a  reasonable  approach  to 
protect  the  health  and  safety  of 
consiuners  by  discouraging  the 
dissemination  of  misleading  or  biased 
information,  and  by  maintaining  the 


'  S4ore  Information  for  Better  Patient  Care: 
Hearing  on  S.  1477  Before  the  Senate  Comm.  on 
Labor  and  Human  Resources,  104th  Cong.  51.  78- 
79  (1996)  (statement  of  Thomas  ).  Moore.  Senior 
Fellow.  Center  for  Health  Policy  Research,  George 
Washington  University). 


integrity  of  the  premarket  approval 
process.  The  "Factors  Considered  in 
Evaluating  Activities  and  Determining 
Independence,"  in  section  II.  A.  of  the 
Final  Guidance,  are  "reasonable  means" 
of  distinguishing  industry-supported 
activities  that  are  intended  to  be 
promotional  from  those  that  are 
intended  to  be  nonpromotional  and  free 
from  the  supporting  company's 
influence  and  bias. 

The  Supreme  Court  has  expressed  a 
willingness  to  defer  the  fourth-prong 
determination  to  the  regulating  body. 
(See  Fox.  109  S.Ct.  at  3035;  United 
States  V.  Edge  Broadcasting  Co.,  113 
S.Ct.  2696.  2707  (1993).)  Since  Fox,  the 
Court  has  applied  the  "reasonable  fit" 
standard  to  uphold  the  regulation  of 
commercial  speech.  (See  Edge,  113  S.Ct 
at  2705;  Florida  Bar  v.  Went  For  It,  Inc., 
115  S.Ct.  2371,  2380  (1995).)  Moreover, 
the  courts  have  granted  greater  leeway 
and  upheld  reasonable  regulation  of 
commercial  speech  with  regard  to 
potentially  harmful  activities.  (See  Edge, 
113  S.Ct  2696  (upholding  Federal 
prohibition  of  lottery  advertising  on 
radio  in  nonlottery  State);  Anheuser- 
Busch,  Inc.  V.  Schmoke,  63  F.3d  1305 
(4th  Cir.  1995),  cert,  denied,  65  U.S.LW, 
3723  (April  28, 1997)  (No.  96-1428) 
(upholding  restrictions  on  outdoor 
advertising  of  alcoholic  beverages); 
Penn  Advertising  of  Baltimore,  Inc.  v. 
Mayor  and  City  Council  of  Baltimore,  63 
F.3d  1318  (4th  Cir.  1995),  cert,  denied, 
65  U.S.L.W.  3723  (April  28.  1997)  (No. 
96-1428)  (upholding  restrictions  on 
outdoor  advertising  of  cigarettes).) 
Certainly,  with  regard  to  the  regulation 
of  potentially  dangerous  drugs  and 
medical  devices,  FDA  is  entitied  to  the 
same,  if  not  greater,  deference. 
FDA's  guidance  on  industry- 
supported  scientific  and  educational 
activities  is  narrowly  tailored.  The 
guidance  applies  only  to  those  industiy- 
supported  activities  that  relate  to  the 
supporting-company's  product(s)  or  to 
competing  product(s).  It  is  directed  to 
the  regulated  sponsors  of  such  activities 
(drug  and  device  manufacturers)  rather 
than  the  participating  professionals.  It 
does  not  apply  at  all  to  independent 
scientists  and  organizations  (e.g.. 
universities,  medical  societies, 
professional  groups),  which  may  freely 
participate  in  or  sponsor  scientific  or 
educational  activities.  Additionally,  the 
agency  has  made  clear  that  it  does  not 
seek  to  regulate  all  industry-supported 
scientific  and  educational  activities 
under  the  labeling  and  advertising 
provisions  of  the  Act.  As  explained  in 
the  guidance,  FDA  has  not  regulated 
and  does  not  intend  to  regulate 
industry-supported  activities  that  are 
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independent  of  the  promotional 
influence  of  the  supporting  company. 

The  Final  Guidance  suggests  tnat  the 
provider  ensure: 

[Mjeaningful  disclosure,  at  the  time  of  the 
program,  to  the  audience  of:  (1)  the 
company's  funding  of  the  program;  (2)  any 
significant  relationship  between  the  provider, 
presenters  or  moderators,  and  the  supporting 
company  (e.g.,  employee,  grant  recipient, 
owner  of  significant  interest  or  stock);  and  (3) 
whether  any  unapproved  uses  of  products 
will  be  discussed. 

These  disclosures  are  fully  consistent 
with  the  First  Amendment.  (See 
Virginia  Board  of  Pharmacy,  96  S.Ct.  at 
1830  n.  24  ("They  may  also  make  it 
appropriate  to  require  that  a  commercial 
message  appear  in  such  a  form,  or 
include  such  additional  information, 
warnings,  and  disclaimers,  as  are 
necessary  to  prevent  its  being 
deceptive.");  In  Re  RM.J.,  102  S.Ct.  at 
926  ("a  warning  or  disclaimer  might  be 
appropriately  required  •  *   *  in  order  to 
dissipate  the  possibility  of  consumer 
confusion  or  deception.");  Zauderer, 
105  S.Ct  at  2282  and  n.l4  (holding  that 
disclosure  requirements  do  not  violate 
the  First  Amendment  as  long  as  they  are 
reasonably  related  to  the  state's  interest 
in  preventing  deception,  and  indicating 
that  disclosure  requirements  are  one  of 
the  acceptable  less  restrictive 
alternatives  to  actual  suppression  of 
speech).) 

The  agency's  suggested  disclosures 
are  reasonably  related  to  ensuring  that 
the  audience  is  in  a  position  to  fully 
evaluate  the  information  presented,  in 
order  to  avoid  being  misled,  confused, 
or  deceived.  The  guidance  suggests  that 
the  disclosures  be  "meaningful"  and  "to 
the  audience."  It  does  not  specify  how 
or  when  during  the  activity  the 
disclosures  should  be  delivered,  or  what 
should  be  said.  Furthermore,  as 
explained  previously,  the  guidance 
suggests  that  the  provider  disclose 
whether  any  unapproved  uses  of 
products  will  be  discussed.  It  recognizes 
that  discussions  of  imapproved  uses 
may  be  appropriate. 

Finally,  in  response  to  comments,  the 
agency  made  revisions  to  the  Draft 
Policy  Statement  (reflected  in  the  Final 
Guidance)  that  are  additional  evidence 
of  "narrow- tailoring."  The  most 
significant  change  was  to  place  less 
emphasis  on  the  elements  of  a  written 
agreement  between  the  supporting 
company  and  the  provider,  and  instead 
provide  guidance  on  what  the  agency 
will  consider  in  evaluating  activities 
and  determining  independence  (Factors 
Considered  in  Evaluating  Activities  and 
Determining  Independence).  The  Final 
Guidance  makes  clear  that  the  list  of 
factors  is  i\ot  exhaustive  and  that  other 
factors  may  be  appropriate  for 


consideration  in  a  particular  case.  The 
supporting  company  and  the  provider 
are  free  to  adopt  alternative  approaches 
to  help  ensure  that  activities  are 
independent  and  nonpromotional. 

4.  Conclusion 

FDA  strongly  believes  that  the  Draft 
Policy  Statement  and  the  Final 
Guidance  on  Industry-Supported 
Scientific  and  Educational  Activities  do 
not  abridge  the  First  Amendment 
because  the  agency's  ability  to  regulate 
such  activities  is  essential  to  the 
regulation  of  drugs  and  devices,  and  the 
regulation  of  drugs  and  devices  is  an 
area  of  extensive  Federal  regulation.  If 
however,  such  activities  are  considered 
protected  speech,  they  are  commercial 
speech.  The  guidance  satisfies  all 
prongs  of  the  Central-Hudson  test,  and 
thus,  does  not  violate  the  First 
Amendment 

C.  Scope 

4.  Several  comments  from  the  medical 
device  industry  argued  that  medical 
devices  should  be  exempt  from  the 
policy.  Some  comments  recommended, 
in  the  alternative,  that  there  be  a 
separate  policy  specific  to  medical 
devices.  They  argued  that  the  policy 
initiative  resulted  from  an  effort  to 
address  abuses  in  the  pharmaceutical 
industry,  and  that  such  abuses  are  not 
characteristic  of  the  educational 
programs  supported  by  medical  device 
companies.  Moreover,  they  maintained 
that  educational  programs  for  devices 
are  more  in  the  nature  of  hands-on 
training  pnigrams  and  thus  present 
unique  issues  that  would  make 
compliance  with  a  number  of  provisions 
of  the  draft  policy  statement  (e.g., 
multiple  presentations,  audience 
selection)  impractical  or  impossible. 

The  agency  declines  to  exempt 
medical  devices  &x)m  the  final  guidance. 
The  statutory  concepts  of  labeling, 
advertising,  and  intended  use  do  not 
differ  for  drugs  and  medical  devices. 
"Hands-on"  training  sessions  sponsored 
by  device  manufacturers  are  inherenUy 
product-specific  and  generally  do  not 
fall  within  the  description  of 
independent  and  nonpromotional 
educational  programs  that  are 
contemplated  by  the  final  guidance. 
Training  provided  or  supported  by 
device  manufacturers  related  to  labeled 
uses  would  present  no  difficulty  for  the 
sponsor.  Industry-supported  training  for 
off-label  uses,  however,  will  ordinarily 
be  viewed  by  the  agency  as  violative  of 
the  act. 

5.  Several  comments  from  the  animal 
drug  industry  and  the  veterinary 
community  contended  that  animal 
drugs  should  be  exempt  from  the  policy. 


They  tirgued  that  the  animal  drug 
industry  is  not  prone  to  the  same  abuses 
as  the  human  drug  industry,  that  the 
process  by  which  continuing  education 
programs  are  provided  to  veterinarians 
is  not  comparable  to  the  process  by 
which  continuing  education  is  provided 
to  other  health  care  professionals,  and 
that  the  administrative  burdens  and 
resulting  expense  imposed  by  the  policy 
would  restrict  the  availability  of 
educational  programs  for  veterinarians. 

The  agency  acknowledges  that  the 
processes  by  which  continuing 
education  is  provided  for  veterinary 
health  care  professionals  differs  in  many 
ways  from  continuing  education  for 
other  health  care  professionals. 
Nevertheless,  the  basic  principles 
embodied  in  the  final  guidance,  the 
importance  of  independence, 
disclosure,  and  educational  design  and 
intent  apply  to  veterinary  continuing 
medical  education  just  as  they  apply  to 
other  industry-sponsored  professional 
education. 

6.  Several  comments  addressed  the 
scope  of  activities  that  are  affected  by 
the  policy.  Some  comments  contended 
that  the  scope  of  the  policy  has  been 
appropriately  narrowed  to  scientific  and 
educational  activities  directed  to  health 
care  professionals.  They  supported  the 
exclusion  of  activities  directed  at 
business,  policy,  or  other  nonhealth  care 
professional  groups.  Other  comments 
argued  that  the  scope  should  be 
narrowed  further  to  encompass  only 
those  industry-supported  educational 
activities  directed  to  health  care 
professionals  who  are  involved  in 
prescribing  or  administering  regulated 
products.  Several  comments  expressed 
concern  that  the  scope  of  activities  to 
which  the  policy  applies,  beyond  live 
presentations,  is  imclear.  They 
expressed  concern  about  the  extent  to 
which  the  policy  applies  to 
presentations  in  electronic  and  other 
media.  They  contended  that  the  policy 
should  set  forth  the  limitations  of  its 
application  and.  moreover,  should 
expressly  exempt  written  materials  from 
the  scope  of  its  application. 

Although  this  final  guidance  is 
intended  to  address  industry-supported 
scientific  and  educational  activities 
directed  to  health  care  professionals,  the 
agency  anticipates  that  presentations  to 
other  audiences  may  lend  themselves  to 
the'principles  described  in  this  final 
guidance.  It  is  understood  that  a  large 
majority  of  health  care  professionals 
participate  in  the  diagnostic  and 
therapeutic  management  of  patients  and 
are,  therefore,  in  a  position  to  either 
prescribe,  influence  prescribing,  or 
monitor  the  effectiveness  of  regulated 
medical  products.  Information 
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presented  at  continuing  education 
programs  may  have  a  significant  impact 
on  these  health  care  professionals. 
There  is  no  basis  for  applying  a 
substantially  different  poUcy  to 
industry-supported  educational  or 
scientific  activities  that  are  broadcast, 
electronically  recorded,  or  disseminated 
via  other  emerging  media. 

7.  One  comment  requested  that  the 
agency  clarify  that  the  policy  applies 
generally  to  continuing  medical 
education  and  also  to  industry- 
supported  educational  activitira 
directed  to  health  care  professionals. 
The  comment  was  concerned  that  the 
reference  to  continuing  medical 
education,  in  the  first  sentence  of  the 
first  paragraph  of  the  backgroimd 
section  of  the  draft  policy  statement, 
suggests  that  the  scope  of  the  policy 
may  be  limited  to  continuing  medical 
education. 

The  agency  agrees  with  the  comment 
and  has  revised  the  language  to  refer  to 
"continuing  education  for  health  care 
profassionals." 

8.  One  comment  was  concerned  that 
the  language  in  the  background  section 
of  the  draft  policy  statement  implies 
that  only  independent  activities,  as 
described  in  the  draft  policy  statement, 
can  be  considered  educational  activities. 
The  comment  stated  that  accredited 
educational  activities  that  are  not  bee 
frtjm  company  influence,  yet  not 
inconsistent  with  approved  labeling  for 
any  company  product  disctissed,  will  no 
longer  be  regarded  as  legitimate 
educational  activities. 

The  final  guidance  is  not  intended  to 
distinguish  between  education  and 
promotion  and  does  not  suggest  that 
company  influenced  activities  are 
illegitimate  or  noneducational.  To 
clarify  this  intent,  FDA  has  added  a 
sentence  to  the  background  section, 
which  states  that  the  agency  recognizes 
that  industry-supported  activities  can  be 
both  nonpromotional  and  educational. 
The  final  guidance  is  intended  to 
distinguish  between  industry-supported 
activities  that  the  agency  does  not 
intend  to  regtdate  because  they  are 
otherwise  independent  of  company 
influence  and  those  that  are  subject  to 
regulation  because  of  the  substantive 
influence  of  the  supporting  company. 
Company-influenced  activities  that 
provide  information  to  health  care 
professionals  on  regulated  products  may 
be  educational  in  nature.  They  are, 
nevertheless,  subject  to  regulation  and, 
thus,  must  be  consistent  with  approved 
labeling. 

9.  Some  comments  were  concerned 
that  the  policy  narrows  or  eliminates  the 
ability  of  companies  to  engage  in 
scientific  exchange  as  provided  for  in 


§  312.7(a)  (21  CFR  312.7(a))  (human 
drugs)  and  §  511.1(b)(8)(iv)  (21  CFR 
511.1(b)(8)Uv))  (animal  drugs).  The 
comments  contended  that  the  draft 
policy  statement  seems  to  subject 
company-controlled  scientific  exchange 
to  r^ulation  because  it  is  not  an 
independent  activity.  They  contended 
that  appropriate  company-controlled 
scientific  exchange  shoidd  be  expressly 
exempted  from  regulation  in  the  policy. 

This  final  guidance  seeks  to  clarify 
the  distinction  between  the  concepts  of 
promotion/commercialization  and 
indiistry-supported  scientific  exchange 
set  forth  in  §§  312.7(a)  (human  drugs) 
and  511.1(b)(8)(iv)  (animal  drugs). 
Programs  supported  by  companies  that 
are  not  otherwise  independent  scientific 
or  educational  activities  are  subject  to 
regulation  as  product  promotion/ 
commercialization. 

10.  Several  conmients  contended  that 
the  policy  is  fimdamentally  flawed  in 
that  it  institutionalizes  industry  support 
for  continuing  education  activities  for 
health  care  professionals.  One  comment 
argued  that  part  of  the  definition  of 
continuing  medical  education  should  be 
that  it  is  nonsubsidized.  Other 
comments  recommended  that  the 
agency  encourage  multiple-source 
funding  for  educational  activities  to 
minimize  the  potential  for  bias  as  the 
policy  may  not  be  adequate  to  prevent 
the  subtie  bias  inherent  in  a  single 
sponsor  situation. 

The  "institutionalization"  of  industry 
support  for  continuing  education 
predates  the  agency's  draft  policy 
statement  The  agency  has  sought  to 
avoid,  through  its  policy,  undue 
interference  with  die  availabilify  of 
continuing  education.  Although  FDA 
shares  the  concerns  of  some  health  care 
professionals  that  substantial  reliance 
on  industry  funding  may  result  in  bias 
in  continuing  education,  such  should  be 
addressed  by  the  profession  rather  than 
by  the  agency.  Although  enlisting 
multiple  sponsors  would  likely  reduce 
the  potential  for  bias  toward  any  one 
product,  the  agency  believes  that  this 
approach  may  not  be  practical,  in  all 
instances,  for  all  FDA-regulated 
products. 

D.  Background:  Promotion,  Education, 
and  Independence 

11.  Some  comments  objected  to 
language  in  the  background  section  of 
the  draft  policy  statement  indicating 
that,  in  assessing  whether  an  industiy- 
supported  activity  is  independent,  the 
agency  will  examine  whetiier  and  to 
what  extent  the  company  "is  in  a 
position  to  influence"  the  presentation. 
They  contended  that  the  correct  inquiry 
is  whether  a  company  has  actually 


influenced  a  presentation,  not  whether 
a  company  was  in  a  position  to 
influence  the  presentation. 

The  agency  cannot,  in  all  cases, 
presume  a  provider  to  be  independent 
merely  because  there  is  no  documented 
attempt  by  the  supporting  company  to 
influence  the  program.  Business 
relationships  or  other  relationships  may 
influence  a  provider.  A  provider  whose 
continued  existence  depends  on  the 
funding  and  goodwill  of  a  supporting 
company  may,  for  practical  purposes,  be 
in  the  same  position  as  a  company 
employee,  who  depends  on  his  or  her 
salary.  Whether  or  not  a  company  is  in 
a  position  to  influence  the  presentation 
is  important  in  determining  whether  the 
activify  is  independent 

12.  One  comment  objected  to  the  first 
sentence  of  the  fifth  paragraph  to  the 
backgroimd  section  of  the  draft  policy 
statement;  this  sentence  indicated  that, 
in  assessing  whether  an  activity  is 
independent,  the  agency  will  examine 
whether  and  to  what  extent  the 
company  is  in  a  position  to  "otherwise 
use  the  presentation  as  an  advertising 
vehicle."  The  comment  contended  that 
this  language  is  ambiguous  as  to  what 
might  cause  the  agency  to  conclude  that 
a  supporting  company  has  otherwise 
used  a  presentation  as  an  advertising 
vehicle. 

The  agency  agrees  that  clarification 
may  be  helpful.  Accordingly,  FDA  has 
revised  the  text  to  state  that  the  agency 
will  examine  whether  and  to  what 
extent  the  company  is  in  a  position  to 
"otherwise  transform  an  ostensibly 
independent  program  into  a 
promotional  vehicle." 

13.  One  comment  suggested  that  the 
example  provided  in  the  parenthetical 
statement  in  the  fifth  paragraph  to  the 
background  section  of  the  draft  policy 
statement  (57  FK  56412  at  56413)  be 
changed  from  "if  the  provider  believes 
that  future  financial  support  from  the 
company  depends  upon  producing 
programs  that  promote  the  company's 
product"  to  "if  the  provider  has  reason 
to  believe*  •  *." 

The  agency  agrees  with  the  suggested 
change  and  has  revised  that  section  of 
the  final  guidance  accordingly. 

E.  Policy:  Scientific  and  Educational 
Activities  Supported  by  Industry 

The  draft  policy  statement,  in 
discussing  H3A  policy  generally,  stated 
that  the  agency  "has  not  regulated  and 
does  not  intend  to  regulate  under  the 
labeling  and  advertising  provisions  of 
the  act  industry-supported  scientific 
and  educational  activities  that  are        *«> 
independent  of  the  influence  of  the 
supporting  company"  (57  FR  56412  at 
56413).  The  agency  further  stated  that 
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"companies  and  providers  who  wish  to 

ensure  that  their  activities  will  not  be 

subject  to  regulation  should  design  and 

carry  out  their  activities  based  on  a 

written  agreement  *  *  ■  that  the 

provider  will  be  solely  responsible  for 

designing  and  conducting  the  activity 
•  •  •  '• 

14.  Some  comments  contended  that  to 
make  the  provider  solely  responsible  for 
design  and  conduct  of  an  educational 
activity  excessively  restricts  supporting 
company  involvement.  They  suggested 
revising  the  text  to  make  the  provider 
"ultimately"  issponsible  for  design  and 
conduct  of  an  educational  activity. 

In  order  to  maintain  the  concept  of 
^dependence  described  in  this  final 
guidance,  it  is  important  to  retain  the 
concept  of  provider  "sole 
responsibility"  for  the  design  and 
conduct  of  the  activity.  This  guidance  is 
not  designed  to  restrict  companies  from 
continuing  to  provide  programs  for 
health  care  professionals,  but  to 
distinguish  between  activities  that  are 
otherwise  independent  from  the 
promotional  influence  of  the  supporting 
company  and  those  that  are  not.  A 
provider  who  merely  adopts  a  company- 
designed  presentation  has  not 
functioned  as  a  truly  independent 
educational  provider. 

1.  Written  Agreement — Generally 

Although  the  draft  policy  statement 
did  not  require  a  written  agreement,  it 
did  state  that  a  written  agreement  can 
"play  an  important  role  in  helping  to 
ensure  that  an  industry-sponsored 
activity  comes  within  the  safe  harbor 
traditionally  recognized  by  the  agency 
for  independent  scientific  and 
educational  activities"  (57  FR  56412  at 
56413).  The  draft  jwlicy  statement  also 
described  10  elements  the  agency  would 
anticipate  in  such  written  agreement. 

As  discussed  in  comment  15  of 
section  lI.E.l.  of  this  document,  the  final 
guidance  was  modified  to  place  less 
emphasis  on  a  written  agreement,  but 
states  that  a  written  agreement  is  one 
way  to  document  what  measures  were 
taken  by  the  parties  to  maintain  the 
independence  of  an  activity. 

15.  Several  comments  suggested  that 
a  %vritten  agreement  between  the 
provider  and  supporting  company  was 
required  and  overly  burdensome,  both 
substantively  and  administratively. 
These  comments  identified  a  number  of 
possible  consequences  including, 
foremost,  that  the  written  agreement 
would  function  as  a  disincentive  for 
industry  to  support  continuing 
education,  resulting  in  fewer  and  lower 
quality  educational  activities.  Several 
comments  objected  to  the  written 
agreement  in  general  as  overly 


restrictive  and  intrusive,  containing  too 
many  elements,  unwieldy,  and/or 
impractical.  The  comments  suggested, 
among  other  things,  that  there  should  be 
no  requirement  at  all,  that  the  agreement 
should  provide  only  that  the  provider 
exercises  final  control  and  that  the 
agreement  should  provide  only  that  the 
program  be  objective,  balanced,  and 
scientifically  rigorous,  and  that  there  be 
disclosiu^  with  all  other  details  left  to 
the  parties.  Other  comments 
recommended  that  the  agency  develop  a 
"generic"  written  agreement,  or 
alternatively,  provide  guidance  to 
national  accrediting  organizations  as  to 
the  content  of  acceptable  standardized 
written  agreements.  Still  other 
comments  were  supportive  of  the 
concept  of  a  written  agreement,  did  not 
anticipate  that  written  agreements 
would  be  unduly  burdensome,  and 
moreover,  maintained  that  the  written 
agreement  would  improve  the  process  of 
developing  meaningful  educational 
activities.  Some  comments  suggested 
that,  for  their  piuposes,  the  fact  that 
clear  guidance,  which  distinguishes 
regulated  from  nonregulated  activities 
exists,  may  be  more  important  than 
what  the  guidance  actiially  contains. 
The  comments  complained  that  the  lack 
of  guidance,  and  resulting  uncertainty 
as  to  the  regulatory  consequences  of 
industry  support  for  scientific  and 
educational  activities,  have  made 
industry  reluctant  to  provide  support  for 
these  activities. 

As  noted  earlier,  the  agency  has 
clarified  its  intention  that  a  written 
agreement  between  the  supporting 
company  and  the  provider  is 
recommended,  and  not  required.  The 
final  guidance  recognizes  that  a  written 
agreement  is  one  way  of  documenting 
the  measures  taken  by  the  provider  and 
the  supporting  company  to  ensuj« 
independence  of  an  activity.  The  agency 
does  not  anticipate  that  a  written 
agreement  would  be  an  undue  burden 
for  any  of  the  parties  involved  in 
continuing  education  for  health  care 
professionals.  Moreover,  the  agency 
anticipates  that  such  agreements  will 
enhance,  rather  than  detract  from,  the 
quality  of  industry-supported 
educational  activities. 

16.  One  comment  contended  that 
failure  to  abide  by  the  terms  of  a  written 
agreement  should  subject  the  parties  to 
additional  penalties  beyond  those 
currently  provided  for  in  the  act. 

The  agency  believes  that  its  existing 
statutory  authority  is  sufficient  to 
address  industry-supported  activities 
that  are  subject  to  regulation  and  may  be 
violative. 


2.  Statement  of  Purpose 

The  draft  policy  statement's 
"Statement  of  Purpose"  section  (section 
n.A.l.)  advised  that  the  company  and 
the  provider  should  agree  that  the 
program  "is  for  scientific  or  educational 
purposes  and  not  for  the  purpose  of 
promoting  any  product  and  that  any 
discussion  of  the  company's  products 
will  be  objective,  balanced  and 
scientifically  rigorous"  (57  FR  56412  at 
56413). 

FDA  has  deleted  the  "Statement  of 
Piirpose"  section  because  the  elements 
of  a  written  agreement  are  no  longer 
described  in  the  final  guidance. 

3.  Control  of  Content/Selection  of 
Presenters 

The  draft  policy  statement  stated  that 
the  provider  would  be  responsible  for 
exercising  full  control  over  the  planning 
of  the  program's  content,  including  the 
selection  of  presenters  and  moderators. 
The  draft  policy  statement  indicated 
that  companies  should  "play  no  role  in 
the  selection  of  presenters  or  moderators 
other  than  responding  to  provider 
requests"  for  such  persons,  but  that 
companies  could  make  imsolicited 
suggestions  of  speakers  to  "nationally 
recognized  accrediting  organizations 
that  compile  lists  of  speakers  *  *  •"(57 
FR  56412  at  56413).  The  draft  policy 
statement  specified  further  details 
regarding  requests  for  speakers,  such  as 
having  companies  agree  to  provide, 
where  reasonably  possible,  the  names  of 
more  than  one  suggested  presenter  and 
to  "disclose  all  known  significant 
financial  and  other  relationships 
between  the  company  and  suggested 
presenter."  The  draft  policy  statement 
stated  that  providers  should  agree  to 
seek  suggestions  for  presenters  from 
sources  other  than  the  company,  to 
make  independent  judgments  on 
appropriate  presenters,  and  to  select 
presenters  "representing  an  appropriate 
diversity  of  legitimate  medical  opinion 
on  the  topic  under  discussion  when  the 
format  permits  •   *   •"  (57  FR  56412  at 
56413).  Additionally,  the  draft  policy 
statement  stated  that  providers  should 
agree  to  disclose  whether  a  presenter 
was  suggested  by  the  company.  The 
final  guidance  includes  a  factor 
concerning  "Control  of  Content  and 
Selection  of  Presenters  and  Moderators" 
(section  U.A.),  which  contains  most  of 
the  concepts  described  in  the  draft 
policy  statement. 

17.  Several  comments  objected  to  the- 
provision  in  the  draft  policy  statement 
concerning  presenters  suggested  by  the 
supporting  company.  The  comments 
objected  in  particular  to  the  statement 
that  the  provider  agrees  to  disclose 
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when  it  has  selected  a  presenter 
suggested  by  the  supporting  company. 
These  comments  contended  that  such 
disclosure  is  unnecessary  because  it 
unfairly  raises  the  specter  of  bias  as  to 
that  presenter  and,  moreover,  the 
"Disclosure  of  Financial  Relationships" 
element  of  the  draft  policy  statement 
(section  II.A.3.)  provides  for  adequate 
disclosure  of  any  significant 
relationship  between  the  presenter  and 
the  supporting  company.  Other 
comments  contended  that  the 
supporting  company  should  under  no 
circumstances  he  permitted  to  suggest 
presenters. 

As  stated  in  the  draft  policy 
statement,  there  is  a  perceived  need  on 
the  part  of  some  providers  for  assistance 
from  supporting  companies  in 
identifying  appropriate  speakers.  The 
agency  is  unwilling,  at  this  time,  to  infer 
undue  influence  by  the  supporting 
company  if  it  responds  to  a  request  from 
such  a  provider.  Health  care 
professionals  are  entitled  to  know  the 
nature  of  any  involvement  by 
supporting  companies  in  educational 
efforts.  However,  the  agency  agrees  with 
the  comment  that  disclosure  of  any 
significant  relationship  between  the 
provider,  supporting  company,  and 
presenters  or  moderators  would  be 
sufficient  The  possibility  of 
unwarranted  bias  against  presenters 
suggested  by  industry  should  be  dealt 
with  in  the  open  environment  of 
scientific  exchange.  Accordingly,  the   ' 
final  guidance  does  not  address  specific 
disclosure  of  the  supporting  company's 
suggestions  for  speakers  or  moderators. 

18.  Some  comments  objected  to  the 
statement  that  a  supporting  company, 
when  responding  to  a  provider  request 
for  suggestions  of  presenters,  agree  to 
disclose  all  known  significant  financial 
and  other  relafionships  between  the 
suggested  presenter  and  the  supporting 
company.  They  argued  that  this 
provision  is  burdensome  and  redundant 
in  light  of  the  disclosure  obligation  in 
the  "Disclosure  of  Financial 
Relationships"  section  of  the  draft 
policy  statement  (section  II.A.3.). 

The  agency  believes  that  a  presenter's 
significant  relationships  with  a 
supporting  company  are,  like  a 
presenter's  qualifications,  essential  to  a 
provider's  informed  decision  as  to  the 
appropriateness  of  a  suggested 
presenter.  Although  the  final  guidance 
does  not  specifically  state  that  the 
agency  will  consider  whether  the 
supporting  company  disclosed  such 
relationships,  it  is  suggested  that  this 
type  of  disclosure  be  made. 

The  agency  does  not  agree  that  this 
disclosure  is  redundant  with  the 
"Disclosures"  section  of  the  final 


guidance  (section  n.A.)  because  the  two 
provisions  serve  different  purposes.  The 
disclosure  made  by  the  supporting 
company  when  suggesting  a  speaker  is 
to  assist  the  provider  in  evaluating  the 
appropriateness  of  the  suggestion.  The 
"Disclosures"  section  of  the  final 
guidance  is  to  inform  the  audience,  at 
the  time  of  the  program,  of  the 
presenter's  relationship  with  the 
supporting  company  in  order  to  provide 
the  audience  a  perspective  from  which 
to  evaluate  the  information  conveyed  by 
the  presenter.  The  agency  does  not  view 
the  supporting  company's  disclosure 
when  suggesting  a  presenter  as  more 
comprehensive  than  the  disclosure  to 
the  audience  in  the  "Disclosures" 
section. 

4.  Disclosure  of  Financial  Relationships 

The  draft  policy  statement  suggested 
that,  as  part  of  the  written  agreement, 
the  provider  agrees  to  "ensure 
meaningful  disclosure"  of  the 
company's  funding  of  the  activity  and 
"any  significant  relationship  between 
the  provider  and  the  company  and 
between  individual  presenters  or 
moderators  and  the  company  *  *  •" 
(57  FR  56412  at  56413).  In  the  final 
guidance,  this  provision  is  incorporated 
in  the  general  "Disclosures"  secUon. 

19.  Several  comments  sought 
clarification  as  to  what  is  meant  by 
"meaningful"  disclosure  and 
"significant"  relationships.  Several 
comments  also  contended  that  this 
provision  is  an  administrative  burden, 
and  that  it  places  a  disproportionate 
burden  on  the  provider,  as  opposed  to 
the  supporting  company  and  presenters. 

Signiiicant  relationships  are 
relationships  that  may  give  rise  to  actual 
or  perceived  conflicts  of  interest.  The 
concept  of  disclosure  of  relationships 
that  may  give  rise  to  conflicts  of  interest 
has  specific  and  well-understood 
application  to  medical  and  scientific 
discourse  (e.g.,  in  publication  and  in  the 
peer-review  process).  The  agency 
envisions  that  this  provision  can  be 
satisfied  by  disclosing  the  existence  of 
and  characterizing  significant 
relationships,  and  need  not  include 
further  detail  such  as  the  amount  of 
compensation  or  funding  received. 
Thus,  this  disclosure  should  impose 
only  a  minimal  burden  on  providers, 
presenters,  and  supporting  companies. 
Where  there  is  a  question  as  to  whether 
a  relationship  is  significant,  providers, 
presenters,  and  supporting  companies 
should  disclose  the  existence  of  the 
relationship. 

Meaningful  disclosiue  is  disclosure 
that  is  reasonably  calctilated  to  reach 
the  relevant  audience  in  a  manner  that 
will  alert  them  to  potential  biases.  The 


provider  should  determine  how  to 
ensure  that  disclosure  is  meaningful. 

20.  One  comment  contended  that 
significant  relationships  between  the 
supporting  company  and  providers  and 
presenters  should  preclude  any 
characterization  of  the  activity  as  an 
independent  educational  activity 
inasmuch  as  disclosure  is  not  adequate 
to  cure  the  taint  of  influence. 

It  is  neither  practical  nor  justified  to 
make  a  potential  conflict  of  interest  an 
absolute  bar  to  participation  in  an 
independent  educational  activity. 
Disclosiu«  of  such  potential  conflicts  is 
a  workable  means  to  address  the 
potential  for  bias  in  medical  and 
scientific  contexts,  and  there  is  no 
reason  to  believe  that  it  will  be  any  less 
workable  in  addressing  the  potential  for 
bias  in  the  context  of  indusfry- 
supported  scientific  and  educational 
activities. 

21.  Another  comment  argued  that 
disclosure  is  the  only  element  of  the 
written  agreement  that  should  be 
retained,  that  company  involvement 
should  be  permitted,  and  that  it  should 
be  left  to  the  judgment  of  the  audience 
as  to  how  to  evaluate  the  content  of  the 
program. 

While  disclosure  may  be  deemed  by 
some  in  the  health  care  profession  a 
proper  solution  to  concerns  about  bias, 
the  agency's  concerns  are  not  wholly 
satisfied  by  disclosure.  Under  the  act, 
the  regulated  industry  cannot  promote 
its  products  for  unapproved  uses,  or 
otherwise  promote  drugs,  biologies,  or 
medical  devices  in  ways  not  consistent 
with  approved  labeling,  even  in  the 
context  of  unbiased  presentations  in 
which  the  company's  role  is  fully 
disclosed.  Discussions  of  unapproved 
uses,  or  other  matters  not  consistent 
with  approved  labeling,  should  occur  in 
a  context  of  independent  scientific  or 
educational  activity  produced  by 
organizations  and  individuals  who  are 
not  involved  in  marketing  the  products. 
Thus,  disclosure  alone  is  not  adequate 
to  ensure  independence  in  indusfry- 
supported  scientific  and  educational 
activities  as  it  does  not  insulate  such 
activities  from  the  substantive  influence 
of  supporting  companies. 

5.  Supporting  Company  Involvement  in 
Content 

The  draft  policy  statement  suggested, 
as  part  of  the  written  agreement,  that  a 
company  agree  not  to  engage  in 
scripting,  targeting  of  points  for 
emphasis,  or  other  activities  that  are 
designed  to  influence  a  program's 
content.  The  draft  policy  statement 
indicated,  however,  that  companies 
could  provide  "limited  technical 
assistance  *   *   *  in  preparing  slides  or 
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audiovisual  materials  ■  *  *"  (57  FR 
56412  at  56413).  In  the  final  guidance, 
this  discussion  is  included  in  the 
"Control  of  Content  and  Selection  of 
Presenters  and  Moderators"  factor. 
Although  discussion  regarding  "limited 
technical  assistance"  is  not  included  in 
the  final  guidance,  as  discussed  in  the 
response  to  comment  22  of  section 
II.E.5.  of  this  document,  technical 
assistance  is  a  concern. 

22.  Several  comments  recommended 
that  the  agency  more  clearly  define  the 
limits  of  permissible  technical 
assistance.  Some  comments  argued  that 
the  policy  should  preclude  all  technical 
assistance,  as  to  permit  such  assistance 
opens  the  door  to  influence.  Other 
comments  raised  concerns  that  the 
policy  is  overly  restrictive  as  to 
technical  assistance  in  which 
supporting  companies  may  engage. 
Several  comments  argued  that 
supporting  companies  should  be 
allowed  to  script,  target  points  for 
emphasis,  and  provide  unlimited 
technical  assistance  so  long  as  such 
influence  does  not  un£airly  bias  the 
program. 

Tne  agency  continues  to  believe  that 
the  supporting  company  should  not 
engage  in  activities  that  could  influence 
the  presentation's  content.  Activities 
such  as  scripting  and  targeting  points 
for  emphasis  can  have  a  direct  effect  on 
the  presentation's  direction,  balance, 
and  overall  message.  A  company- 
designed  and  financed  presentation, 
even  if  approved  by  an  independent 
provider,  remains,  in  the  agency's  view, 
■an  activity  that  is  not  independent. 

In  addition,  because  the  agency  shares 
the  concern  that  technical  assistance 
may  open  the  door  to  influence,  the 
agency  suggests  that  the  supporting 
company  should  provide  limited 
technical  support  only  in  response  to  an 
unsolicited  request  for  assistance  from 
either  the  provider  or  a  presenter. 

6.  Ancillary  Promotional  Activities 

The  draft  policy  statement  indicated 
that  the  written  agreement  should 
include  an  agreement  by  supporting 
companies  to  not  have  any  promotional 
activities  or  promotional  exhibits  "in 
the  same  room  or  in  an  obligate  path  to 
the  educational  activity,  unless  the 
exhibit  is  within  an  area  that  is 
designated  for  general  exhibits  and 
includes  exhibits  from  different 
companies  marketing  alternative  or 
competing  therapies."  Additionally, 
providers  would  agree  that  no 
advwtisements  for  the  supporting 
company's  products  would  appear  in 
any  materials  disseminated  in  the 
program  room  (57  FR  56412  at  56413). 
The  final  guidance  states  that  one  factor 


the  agency  will  consider  is  whether 
there  are  promotional  activities  in  the 
meeting  room. 

23.  Many  comments  were  concerned 
about  the  scope  of  this  element  on 
ancillary  promotional  activities  by 
supporting  companies,  specifically  the 
language  on  promotional  activities 
occurring  in  an  obligate  path  to  the 
educational  activity.  These  comments 
asserted  that  this  aspect  of  the  policy 
was,  in  general,  unduly  restrictive; 
contrary  to  the  normal  practice  of 
placing  exhibits  in  advantageous 
locations;  it  would  have  a 
disproportionate  effect  on  smaller,  sole- 
sponsored,  local  meetings  to  the  extent 
that  it  may  make  supporting  companies 
reluctant  to  fund  local  continuing 
education  activities;  and  it  placed  FDA, 
inappropriately,  in  the  position  of 
influencing  meeting  facility  layout, 
including  routes  of  ingress  and  egress 
into  meeting  facilities.  As  a 
consequence,  the  comments  argued  that 
certain  facilities  would  become  more  or 
less  attractive  venues  for  educational 
activities  on  the  basis  of  physical  layout 
alone.  One  comment  contended  that  the 
discussion  regarding  ancillary 
promotional  activities  is  overly 
permissive  and  blurs  the  distinction 
between  independence  and  promotion, 
which  the  comment  viewed  as  contrary 
to  the  stated  purpose  of  the  policy. 
Another  comment  argued  that  the  close 
juxtaposition  of  an  independent 
educational  activity  and  a  promotional 
activity  may  sharpen  rather  than  blur 
the  desired  distinction. 

The  agency  is  persuaded  that  the 
language  in  the  draft  policy  statement 
regarding  promotional  activities  in  an 
obligate  path  to  the  educational  activity 
should  be  deleted  from  the  final 
guidance.  This  provision  is  problematic 
in  that  its  application  may  turn  on  the 
physical  layout  of  a  building,  and  thus 
may  bvor  certain  facilities  and 
providers.  Moreover,  the  agency  is  not 
convinced  that  this  is  necessary  to 
preserve  the  distinction  between  an 
independent  educational  activity  and  a 
promotional  activity.  The  agency  gives 
some  credence  to  one  comment's 
observation  that  the  close  juxtaposition 
of  an  independent  educational  activity 
and  a  promotional  activity  may  be  as 
likely  to  sharpen  as  to  blur  the  desired 
distinction  between  independent  and 
promotional  activities.  Because  its 
contribution  to  preserving  the 
distinction  between  an  independent 
activity  and  a  promotional  activity  is 
uncertain,  there  is  not  adequate 
justification  for  this  provision  in  light  of 
its  differential  impact  on  affected 
parties.  ConsequenUy,  the  final 
guidance  has  been  revised  to  suggest 


that  ancillary  promotional  activities 
should  not  take  place  in  the  actual 
meeting  room. 

24.  Several  comments  interpreted  the 
draft  policy  statement  as  precluding  a 
sole  exhibitor  from  having  a 
promotional  exhibit  at  eid^er  a  sole  or 
multi-sponsored  educational  activity. 
The  comments  objected  that  this  would 
cause  the  issue  to  turn  on  whether  other 
exhibitors  chose  to  exhibit. 

These  comments  misinterpret  the 
draft  policy  statement.  The  provision  on 
ancillary  promotion  would  not  preclude 
sole  exhibitors  from  exhibiting  at  either 
sole-sponsored  or  multi-sponsored 
programs.  The  final  guidance,  as 
revised,  merely  suggests  that 
promotional  activities  (sole  exhibitors  or 
otherwise)  not  take  place  in  the  meeting 
room.  Companies  are  otherwise  free  to 
exhibit  at  sole  or  multi-sponsored 
programs  without  threatening  the 
independent  status  of  the  activity. 

7.  Objectivity  and  Balance  and 
Limitations  on  Data 

The  draft  policy  statement  contained 
two  sections,  entitied  "Objectivity  and 
Balance"  and  "Limitations  on  Data"  as 
part  of  the  suggested  written  agreement 
Under  "Objectivity  and  Balance"  a 
provider  would  agree  to  take  steps  to 
ensure  that  data  are  objectively  selected 
and  presented,  that  both  favorable  and 
unfavorable  information  about  a  product 
are  fairly  represented,  and  that  there  is 
a  "balanced  discussion  of  the  prevailing 
body  of  scientific  information"  about  a 
product  and  reasonable,  alternative 
treatment  options.  In  "Limitations  on 
Data"  the  provider  would  agree  to  have 
"meaningful  disclosure"  of  any 
limitations  or  uncertainty  on  data. 
Neither  of  these  elements  are  included 
as  factors  in  the  final  guidance. 

25.  Several  comments  maintained  that 
these  two  sections  would  place 
excessive  regulatory  burdens  on 
providers  b^use  providers  would  be 
obliged  to  screen  presentations  in 
advance  and  would  appear  to  be 
responsible  for  the  behavior  of 
presenters  who  are,  to  an  extent,  beyond 
the  provider's  control.  Other  comments 
argued  that  these  sections  are 
inconsistent  with  the  concept  of 
independence  because  they  effectively 
regulate  content  in  an  ostensibly 
independent  program  in  a  manner 
similar  to  the  fair  balance  requirement 
in  FDA's  advertising  regulations.  Some 
comments  argued  that  these  elements 
are  necessarily  subjective  in  practice 
and  that,  among  other  things,  time 
limitations,  venue,  and  educational 
objectives  may  influence  the  extent  to 
which  a  program  is  considered  balanced 
or  discusses  data  limitations.  Other 
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comments  maintained  that  these 
elements  state  only  that  which  should 
reasonably  be  expected  in  legitimate, 
independent  scientific  discourse  and 
thus  are  not  appropriately  the  subject  of 
a  regulatory  policy.  They  maintained 
that  having  these  elements  as  part  of  the 
written  agreement  is  paternalistic 
because  it  does  not  credit  the  audience 
with  the  intelligence  and  means  to 
require  objectivity  and  balance  and  to 
put  presented  data  in  its  appropriate 
context.  Still  other  comments  supported 
these  elements. 

The  agency  is  persuaded  that  these 
elements  are  not  necessary  to  help 
ensure  that  sponsored  programs  are 
nonpromotional  and  independent  of  the 
supporting  company's  influence,  and 
that  there  is  adequate  disclosure  of 
relationships  and  information  that  is 
relevant  to  the  audience's  assessment  of 
information  presented.  The  agency  is 
also  persuaded  that  objectivity,  balance, 
and  disclosure  of  data  limitations  are 
commonly  understood  to  be  elements  of 
typical,  independent  scientific 
discourse.  The  agency  is  convinced  that 
these  issues  should  be  left  to  providers, 
presenters,  and  accreditors  of 
educational  activities  and,  therefore, 
these  elements  are  not  included  as 
factors  the  agency  will  consider  in 
determining  independence. 

8.  Discussion  of  Unapproved  Uses 

The  draft  policy  statement  suggested 
that  if  unapproved  uses  are  discussed, 
the  written  agreement  include  an 
agreement  by  the  provider  that 
presenters  disclose  that  the  product  is 
not  approved  in  the  United  States  for 
the  use  under  discussion.  The  final 
guidance  states  that  the  agency  will 
consider  whether  there  is  meaningful 
disclosure,  at  the  time  of  the  program, 
to  the  audience  of  whether  any 
unapproved  uses  of  products  will  be 
discussed. 

26.  Several  comments  contended  that 
this  element  is  inconsistent  with  the 
concept  of  an  independent  program, 
burdensome,  and  would  limit  scientific 
exchange.  Several  comments  added  tliat 
the  idtimate  content  of  presentations  is 
beyond  the  control  of  providers  and  that 
it  would  be  cumbersome  to  flag 
discussion  of  unapproved  products  or 
uses  throughout  a  program  or 
presentation.  Comments  from  the 
oncology  community  argued  that  this 
aspect  of  the  written  agreement  would 
be  especially  burdensome  for  oncology 
educational  programs  because  it  would 
likely  apply  to  the  bulk  of  product  uses 
discussed.  One  comment  suggested 
using  a  general  disclaimer  in  the 
program  materials  that  not  all  products 
or  product  uses  to  be  discussed  are 


approved  uses  in  the  United  States, 
rather  than  requiring  presenters  to 
specifically  identify  those  unapproved 
uses. 

The  agency  is  p>ersuaded  that  this 
disclosure,  as  presented  in  the  draft 
policy  statement,  has  the  potential  to  be 
burdensome  and  un%vieldy  in  practice, 
particularly  in  specialty  areas  where  a 
high  percentage  of  product  use  is  for 
unapproved  uses.  Therefore,  the  final 
guidance  does  not  include  as  a  separate 
factor  that  providers  have  presenters 
disclose  that  a  particular  product  or  use 
is  imapproved. 

The  agency,  however,  believes  that 
the  fact  that  a  program  may  include 
discussion  of  products  or  product  uses 
that  are  not  approved  is  a  matter  that 
warrants  disclosure.  This  fact,  along 
with  acknowledgment  of  the  supporting 
company's  funding  of  a  program,  is 
important  to  an  audience's  assessment 
of  the  information  presented.  The 
agency  believes  that  a  less  burdensome 
disclosure  than  that  proposed  in  the 
draft  policy  statement  would  suffice. 
The  agency  agrees  with  the  comment  ■ 
that  a  single,  general  disclosure  as  to 
whether  a  program,  or  individual 
presentations  in  a  program,  will  include 
discussion  of  products  or  product  uses 
that  are  not  approved  would  be 
adequate  to  address  the  agency's 
concern.  Therefore,  FDA  has  deleted  the 
"Discussion  of  Unapproved  Uses" 
element  from  the  final  guidance,  and  the 
factor  discussing  "Disclosures"  has  been 
revised  to  suggest  that  the  provider 
ensure  meaningful  disclosure,  at  the 
time  of  the  program,  to  the  audience  of 
whether  any  unapproved  uses  of 
products  will  be  discussed.  Ideally, 
such  disclosure  should  occur  in 
conjimction  with  disclosure  of  the 
supporting  company's  financial  support 
for  the  program.  This  disclosure  could 
take  the  form  of  a  statement  in  the 
program  materials  or  be  delivered 
verbally  at  the  start  of  the  program. 

27.  Several  comments  contended  that 
presenters  should  be  permitted  to  report 
on  foreign  regulatory  status,  and 
pending  U.S.  applications  and 
supplements  for  products  discussed. 

Nothing  in  this  final  guidance  should 
be  construed  as  barring  presenters  from 
discussing  the  foreign  regulatory  status 
of  a  product,  or  indicating  that  a 
product  being  discussed  is  the  subject  of 
a  pending  new  drug  application  or 
supplement  in  the  United  States. 

9.  Opportunities  for  Debate 

The  draft  policy  statement  included 
an  element  that  the  provider  agree,  in 
the  case  of  live  presentations,  to  provide 
"meaningful  opportunities  for  scientific 
debate  or  questioning"  during  the 


program  (57  FR  56412  at  56414).  The 
final  guidance  includes  a  similar  factor 
entitled  "Opportimities  for  Discussion." 

28.  Several  comments  contended  that 
it  is  not  always  practical  to  provide 
meaningful  opportunities  for  debate 
because  such  opportunities  may  be 
contingent  on  the  size  of  the  program, 
time  constraints,  willingness  of  an 
audience  to  participate,  and  other 
factors  imrelated  to  a  program's 
independence.  These  comments 
maintained  that  an  opportunity  for 
debate  should  be  a  goal  of  an 
independent  program,  but  not  included 
in  all  activities.  Other  comments  asked 
the  agency  to  clarify  what  is  meant  by' 
"meaningful  opportunities"  for  debate. 

The  agency  agrees  that  opportunities 
for  debate  should  be  a  goal  of  an 
independent  program,  but  it  is  not 
practical  or  appropriate  in  all  activities. 
Factors  unrelated  to  a  program's 
independence  could  intercede  to 
preclude  an  opportunity  for  meaningful 
debate.  The  agency's  inquiry  concerning 
this  factor  likely  would  be  whether  a 
program  format  reasonably  afforded  an 
opportunity  for  discussion,  and  such 
opportunity  was  nonetheless  not 
provided.  This  finding  may  suggest  an 
intent  to  insulate  from  peer  scrutiny  the 
data  and  ideas  presented.  As  with  the 
other  factors  in  this  final  guidance,  a 
finding  that  a  meaningful  opportunify 
for  discussion  was  denied  may  suggest 
that  a  program  was  not  independent 
despite  representations  to  the  contrary. 

Certain  comments  seeking 
clarification  of  what  is  meant  by  a 
"meaningful  opportunity  for  scientific 
debate  or  questioning"  seem  to  have 
inferred  a  more  stringent  concept  than 
was  intended.  The  goal  contemplated  is 
no  more  than  a  reasonable  opportunify 
for  the  type  of  question  and  answer 
session  typical  of  continuing  education 
activities.  The  agency  has  changed  the 
word  "debate"  to  "discussion"  to  reflect 
this  less  structured  intent 

10.  Schedule  of  Activities 

The  draft  policy  statement  suggested 
that  the  company  and  provider  agree  to, 
and  record  in  the  written  agreement,  the 
dates,  times,  and  locations  of  all 
presentations  (57  FR  56412  at  56414). 

29.  Several  comments  contended  that 
it  is  overly  burdensome  to  have  a 
supporting  company  and  provider 
identify  all  presentations  to  be  held. 
They  maintained  that  this  is 
problematic  in  that  not  all  future 
programs  may  be  anticipated  at  the  time 
a  provider  and  supporting  company 
enter  into  an  arrangement.  Several 
comments  maintained  that  the  fact  of 
multiple  presentations  of  the  same 
program  should  not  be  viewed  as 


64088 


Federal  Register  /  Vol.  62,  No.  232  /  Wednesday,  December  3.  1997  /  NoUces 


suggesting  possible  promotional  intent 
so  as  to  warrant  higher  scrutiny.  Some 
comments  argued  that  it  is  desirable  to 
repeat  certain  programs  for  public 
henlth  reasons,  that  demand  for 
additional  programs  suggests  that  a 
program  is  valuable,  and  that  repeat 
presentations  are  desirable  as  they  are 
the  most  efficient  way  to  disseminate 
valuable  information.  Some  comments 
contended  that  there  should  be  a 
distinction  between  multiple  programs 
that  were  agreed  to  in  advance  of  any 
presentation  and  those  that  were  agreed 
to  after  the  £act,  and  only  the  later 
should  be  subject  to  higher  scrutiny. 

The  agency  is  convinced  that  it  may 
be  difficult  for  a  supporting  company 
and  provider  to  document  the  dates, 
times,  and  locations  of  all  presentations 
in  advance  and,  therefore,  has  removed 
this  element  from  the  final  guidance. 
The  agency,  however,  remains 
convinced  that,  in  some  circumstances, 
the  fact  of  multiple  presentations  may 
be  an  indicator  of  supporting  company 
influence.  The  agency  agrees  that 
multiple  presentations  of  the  same 
program  are  more  troublesome  when  a 
supporting  company  agrees  to  fund 
additional  programs  after  having  viewed 
the  initial  program.  This  opportunity  to 
view  a  program  in  advance  of  a  decision 
to  fund  additional  programs  provides  an 
obvious  degree  of  control  over  content 
of  multiple  presentations.  Thus,  these 
programs  would  be  viewed  with  gi«ater 
scrutiny. 

F.  Other  Factors  in  Determining 
Independence 

The  draft  policy  statement  stated  that 
if,  notwithstanding  the  presence  of  a 
written  agreement,  a  question  is  raised 
regarding  product  promotion,  FDA 
would  consider  several  "possible 
indicia  of  company  influence."  These 
factors  included,  among  others,  an 
examination  of  the  relationship  between 
the  provider  and  supporting  company, 
the  provider's  involvement  in  the 
company's  sales  or  marketing,  logistical 
assistance  provided  by  the  company,  the 
program's  focus  (whether  the  program 
concentrated  on  a  single  product),  and 
gifts  to  encourage  attendance  (57  FR 
56412  at  56414).  The  draft  policy 
statement  also  indicated  that  "no 
individual  factor  is  likely  by  itself  to 
stimulate  an  action  based  on  lack  of 
independence."  Many  of  the  factors  that 
were  discussed  in  the  "Other  Factors  in 
Determining  Independence"  section  of 
the  draft  policy  statement  (section  II.B.) 
have  been  retained  in  the  final 
guidance. 

30.  Several  conmients  advised 
deleting  this  entire  section  from  the 
policy.  Another  comment  contended 


that  the  articulated  factors  undercut  the 
protection  afforded  by  the  policy  by 
permitting  post  hoc  review  of  a 
provider's  decisions  for  indications  of 
possible  influence. 

The  agency  believes  that  it  is 
important  to  consider  the  actual 
conduct  of  the  parties  in  determining 
whether  a  supporting  company  has 
acted  to  transform  an  educational 
activity  into  a  promotional  presentation 
for  its  products.  By  including  this 
discussion  in  the  "Factors  Considered 
in  Evaluating  Activities  and 
Determining  Independence"  (section  A. 
of  the  final  guidance),  the  agency 
believes  that  there  will  be  less  concern 
regarding  post  hoc  review. 

1.  Relationship  Between  Provider  and 
Supporting  Company 

The  draft  policy  statement  noted  that 
legal,  business,  or  other  relationships 
between  the  company  and  the  provider 
might  place  the  company  in  a  position 
whereby  it  could  influence  the  content 
of  the  activity.  This  disciission  is 
contained  in  the  final  guidance  as  a 
factor  the  agency  will  consider. 

31.  Some  comments  contended  that 
there  should  be  clarification  of  the  types 
of  relationships  that  predispose  a 
supporting  company  to  influence 
content.  Some  comments  argued  that 
"influence"  is  too  expansive  or  vague  a 
term,  and  that,  a  more  appropriate 
inquiry  would  be  supporting  company 
"control." 

As  discussed  in  response  to  comment 
14  of  section  D.E.  of  this  document,  a 
company-designed  presentation  does 
not  become  independent  merely 
because  it  is  approved  by  a  provider 
who  has  final  editorial  control.  The 
agency  believes  that  "influence"  is  the 
most  appropriate  term  to  describe  the 
basic  concept  of  independence.  The 
final  guidance  does,  however,  identify 
several  types  of  relationships  that  may 
predispose  a  supporting  company  to 
influence  content  (e.g.,  legal 
relationships,  business  relationships,  a 
provider  that  is  owned  by,  or  is  not 
viable  without  the  support  of  the 
supporting  company). 

32.  One  comment  contended  that 
legal,  business,  or  other  relationships 
should  not  be  at  issue  where  "a  provider 
has  documented  independence  through 
accreditation  from  a  major  accrediting 
organization." 

There  is  no  basis  for  assuming  that 
accreditation  of  the  provider  by  a  major 
accrediting  organization  will,  in  and  of 
itself,  ensure  that  the  provider  will  not 
be  subject  to  influence  as  a  result  of  a 
relationship  with  the  supporting 
company. 


2.  Provider  Involvement  in  Sales  or 
Marketing 

The  draft  policy  statement  listed,  as 
another  factor  in  determining 
independence,  the  provider's 
involvement  in  advising  or  assisting  in 
the  sales  or  marketing  of  a  company's 
product.  The  discussion  in  the  draft 
policy  statement  stating  that 
"individuals  who  are  involved  in 
promotion  of  a  company's  products  may 
not  function  in  the  role  of  independent 
provider,  but  could  be  selected  by  an 
independent  provider  to  function  as  a 
speaker  or  moderator"  (57  FR  56412  at 
56414)  has  been  deleted.  The  remaining 
disciission  is  listed  in  the  final  guidance 
as  a  fiactor  the  agency  will  consider. 

33.  Some  comments  identified 
situations  where  this  provision  may  be 
interpreted  so  as  to  preclude 
institutional  providers  and/or 
companies  frt)m  interacting  due  to 
minor  or  unrelated  involvement  with 
the  supporting  company. 

The  primary  concern  of  the  agency,  as 
reflected  in  the  draft  policy  statement,  is 
with  relationships  that  may  affect  the 
provider's  independence.  A  relationship 
between  a  provider  member  or 
employee  and  a  supporting  company 
will  not,  in  and  of  itself,  imply 
influence  by  the  company.  U,  however, 
company  employees  or  individuals 
acting  on  behalf  of  the  company  are 
actively  involved  in  provider  decisions 
on  the  content  of  provider  activities 
sponsored  by  the  company,  there  may 
be  a  reason  to  question  the  provider's 
independence. 

34.  Some  comments  contended  that 
this  provision  does  not  adequately 
distinguish  between  advertising 
agencies  involved  in  sales  and 
advertising,  and  communications 
companies  involved  in  education, 
which  also  may  be  viewed  as  a 
marketing  function,  nor  does  it  allow  for 
the  existence  of  advertising  and 
communications  (or  education) 
divisions  within  the  same  company. 

FDA  acknowledges  that  certain 
providers  are  often  involved  in  both 
promotional  activities  and  independent 
educational  activities.  The  involvement 
of  a  provider  in  both  types  of  activities 
does,  however,  raise  questions  about 
whether  an  educational  activity  is,  in 
fact,  being  utilized  as  part  of  a 
promotional  campaig;n. 

While  the  final  guidance  does  not 
preclude  the  use  of  the  same  provider  in 
a  promotional  effort  and  an  independent 
educational  activity,  such  an 
arrangement  poses  obvious  difficulties. 
Companies  choosing  to  engage  a 
provider  in  both  activities  should  be 
especially  concerned  about  the 
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assignment  of  provider  personnel  to  the 
difiiBrent  activities.  The  agency  will  not 
ordinarily  regard  provider  personnel 
who  serve  as  company  agents  for 
company  promotional  activities  to  be 
independent  for  other  company- 
sponsored  scientific  or  educaUonal 
activities. 
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3.  Provider's  Demonstrated  Failure  to 
Meet  Standards 

The  draft  policy  statement  identified, 
as  a  factor  in  determining 
independence,  the  provider's  record  of 
failure  to  meet  standards  of 
independence,  balance,  objectivity,  or 
scientific  rigor  when  putting  on 
ostensibly  independent  educational 
programs  (57  FR  56412  at  56414).  This 
discussion  is  listed  in  the  final  guidance 
as  a  factor  the  agency  will  consider. 

35.  Some  comments  sought 
clarification  as  to  what  is  meant  by,  or 
what  criteria  support  a  conclusion  of, 
"demonstrated  failure  to  meet 
standards"  on  the  part  of  a  provider. 
Some  comments  contended  that  this  is 
an  unworkable  requirement  as 
supporting  companies  are  not  in  a 
position  to  know  of  a  provider's  past 
failures  to  meet  standards  in  its 
educational  programs. 

It  is  not  unreasonable  to  expect  due 
diligence  on  the  part  of  companies 
when  contracting  with  providers.  In 
exercising  due  diligence,  supporting 
companies  should  conduct  a  reasonable 
evaluation  of  all  information  readily 
available  about  a  provider. 

4.  Logistical  Assistance 

Another  factor  in  determining 
independence  contained  in  the  draft 
policy  statement  was  the  extent  of 
logistical  assistance  provided  by  the 
supporting  company.  The  draft  policy 
statement  specifically  mentioned  that 
"significant  contact"  between  industry 
representatives  and  presenters  might 
indicate  an  attempt  to  influence  a 
presentation  (57  FR  56412  at  56414).  As 
discussed  in  comment  36  of  section 
n.F.4.  of  this  document,  this  discussion 
has  been  deleted  from  the  final 
guidance. 

36.  Several  comments  argued  that  the 
logistical  assistance  element  was  too 
ambiguous  a  standard  as  it  is  not  clear 
what  is  meant  by  "significant  contact." 
Some  comments  argued  that, 
notwithstanding  any  ambiguity, 
significant  contact  between  a  presenter 
and  a  supporting  company 
representative  should  not  be  an 
indicator  of  influence  as  the  agency's 
inquiry  should  focus  on  actual  attempts 
to  influence  or  control  the  content  of  a 
presentation.  They  maintained  that 
supporting  company  representatives 


have  ongoing  relationships  with 
presenters  that  would  make  compliance 
with  a  generalized  "significant  contact" 
standard  problematic. 

While  the  agency  believes  that  the 
"significant  contact"  standard  is 
amenable  to  clarification,  it  need  not  be, 
as  the  agency  is  persuaded  that  its 
inquiry  concerning  contacts  between  a 
presenter  and  a  supporting  company  in 
conjunction  with  a  sponsored  program 
should  focus  on  attempts  to  influence, 
rather  than  on  volume  or  nature  of 
contacts.  A  supporting  company,  among 
other  factors  for  determining 
independence,  should  not  script,  target 
points  for  emphasis,  or  engage  in  other 
activities  that  are  designed  to  influence 
Uie  content  of  a  program.  The  agency 
believes  that  factor  alone  is  adequate  to 
address  the  agency's  concern  as  to 
contact  between  a  supporting  company 
representative  and  a  presenter  in 
conjunction  with  a  sponsored  program. 
Therefore,  discussion  of  the  logistical 
assistance  provision  has  been  deleted 
frxim  the  final  guidance. 

5.  Suggestion  of  Presenters 

The  draft  policy  statement 
acknowledged  Uiat  some  providers 
perceive  a  need  to  ask  the  supporting 
company  to  suggest  presenters.  The 
draft  policy  statement  stated  that  if  a 
company  suggests  presenters  who  "are 
or  were  actively  involved  in  promoting 
the  company's  products  or  who  have 
been  the  subject  of  complaints  or 
objections  with  regard  to  presentations 
that  were  viewed  as  misleading  or 
biased  in  favor  of  the  company's 
products."  FDA  might  infer  promotional 
intent  on  the  company's  part  (57  FR 
56412  at  56414).  This  discussion  has 
been  incorporated,  in  part,  into  the 
factor  concerning  "Control  of  Content 
and  Selection  of  Presenters  and 
Moderators"  in  the  final  guidance. 

37.  Some  comments  contended  that  a 
supporting  company  may  not  be  in  a 
position  to  know  if  a  presenter  it 
suggests  has  been  the  subject  of 
complaints  with  regard  to  presentations 
viewed  as  biased  in  favor  of  the 
company's  products.  They  maintained 
that  this  provision  should  expressly 
indicate  that  supporting  companies  are 
only  accountable  for  knowingly 
suggesting  presenters  that  have  been  the 
subject  of  such  complaints. 

The  agency  believes  that  the  company 
should  be  familiar  witii  the  presenter's 
background  and  should  be  willing  to 
make  a  reasonable  inquiry  before 
recommending  the  name  of  a  presenter 
to  the  provider.  In  the  final  guidance, 
this  discussion  has  been  incorporated  in 
the  factor  concerning  'Control  of 


Content  and  Selection  of  Presenters  and 
Moderators." 

38.  Some  comments  contended  that 
there  should  be  no  inference  of 
promotional  intent  arising  from  a 
supporting  company's  suggestion  of  a 
presenter  who  has  been  involved  in 
promoting  a  company's  products.  They 
argued  that  actual  influence  of,  rather 
than  intent  to  influence,  an  activity  is 
the  relevant  inquiry,  that  the  scope  of 
activities  that  may  be  viewed  as 
involvement  in  product  promotion  is 
unclear,  and  that  any  relationship 
between  the  presenter  and  the 
supporting  company  can  be  adequately 
addressed  through  disclosure. 

The  agency  is  concerned  about  the 
ability  of  a  supporting  company  to  hire 
an  individual  to  engage  in  promotional 
activities  for  the  company  and  to 
actively  support  tiie  appearance  of  the 
same  individual  as  a  presenter  in  an 
independent  educational  activity 
sponsored  by  the  company.  The  agency 
does  not  agree  that  a  retitjspective 
finding  of  actiial  influence,  which  may 
be  extremely  difficult  to  document,  is 
the  relevant  inquiry.  The  issue  is 
whether  the  company  is  in  a  position  to 
influence  program  content  by  suggesting 
a  presenter  who  is  a  paid  product 
promoter.  The  suggestion  by  supporting 
companies  of  presenters  selected  from 
their  company  maintained  list  and/or 
their  marketing  consultants  may  be 
viewed  as  an  attempt  to  influence  thte 
content  of  the  program.  The  agency  will 
not  ordinarily  infer  such  intent  when  a 
provider  independentiy  selects  a 
presenter  who  has  been  involved  in 
product  promotion  for  a  supporting 
company.  Disclosure  carmot  overcome 
the  lack  of  independence  that  will 
ordinarily  result  &t>m  companies 
suggesting  promoters  as  presentera  in 
such  programs. 

6.  Focus  on  a  Single  Product 

The  draft  policy  statement  indicated 
that  one  factor  in-determining 
independence  might  be  whether  the 
program  content  was  focused  on  a  single 
product  marketed  by  the  supporting 
company  or  a  competing  product  except 
when  existing  treatinent  options  were  so 
limited  as  to  preclude  any  meaningful 
discussion  of  alternative  therapies.  The 
draft  policy  statement  noted  that  each 
treatment  option  did  not  have  to  be 
discussed  with  equal  emphasis,  but  that 
emphasis  on  newer  or  more  beneficial 
treatments  should  be  provided  "in  the 
context  of  a  discussion  of  all  reasonable 
and  relevant  options"  (57  FR  56412  at 
56414).  This  discussion  has  been 
incorporated  in  the  factor  concerning 
the  "Focus  of  the  Program"  in  the  final 
guidance. 
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39.  Some  comments  contended  that 
focus  on  a  single  product  should  not  be 
regarded  as  a  factor  that  may  suggest 
lack  of  independence,  as  single  product 
programs  are  useful,  especially  during  a 
product's  launch  phase,  and  choice  of 
topic  should  be  at  the  provider's 
discretion  and  should  confer  no 
negative  inference. 

FDA  agrees  that  single  product 
programs  may  be  useful,  especially 
during  a  product's  launch  phase. 
However,  the  agency  also  recognizes 
that  single-product  programs  raise 
unique  concerns  about  the 
independence  of  a  program,  because 
such  programs  inherently  lack  the 
presentation  of  competing  therapeutic 
modalities. 

40.  Several  comments  contended  that 
to  suggest  that  a  program  emphasizing  a 
single  product  do  so  in  the  context  of  a 
discussion  of  all  reasonable  and  relevant 
options  is  unreasonable  or  impossible 
given  the  time  constraints  of  a  typical 
educational  activity. 

The  final  guidance  does  not  suggest 
that  a  program  emphasizing  a  single 
product  do  so  in  the  context  of  a 
discussion  of  all  reasonable  and  relevant 
options.  However,  the  agency  will 
consider,  as  one  of  several  factors,  a 
program's  focus  on  a  particular  therapy 
when  other  reasonable  and  relevant 
options  are  either  not  discussed  or  are 
de-emphasized. 

7.  Multiple  Presentations 

The  draft  policy  statement  indicated 
that  multiple  performances  of  the  same 
program  might  result  in  a  higher  level 
of  agency  scrutiny  than  single- 
performance  programs  (57  FR  56412  at 
56414).  The  final  guidance  states  that 
the  agency  will  consider  whether 
multiple  presentations  of  the  same 
program  are  held. 

41.  Several  comments  contended  that 
multiple  presentations  should  not  be 
viewed  as  suggesting  promotional  intent 
so  as  to  warrant  higher  scrutiny.  They 
argued  that  it  is  desirable  to  repeat 
certain  programs  for  public  health 
reasons,  that  the  demand  for  multiple 
programs  suggests  that  a  program  is  a 
valuable  one,  and  that  repeat 
presentations  are  desirable  as  they  are 
the  most  efficient  way  to  disseminate 
valuable  information.  Some  comments 
contended  that  there  should  be  a 
distinction  between  multiple  programs 
that  were  agreed  to  before  the  fact  and 
those  that  were  scheduled  after  the  fact. 
They  contended  that  only  the  latter 
should  be  subject  to  a  higher  level  of 
scrutiny. 

Multiple  presentations  are  just  one  of 
a  number  of  factors  the  agency  considers 
in  determining  the  level  of  scrutiny  to 


be  applied.  Footnote  4  of  the  draft 
policy  statement  explicitly  recognized 
that  repeat  presentations  can  serve 
public  health  interests  and  that  Public 
Health  Service  components  sometimes 
actively  encourage  multiple 
presentations  on  selected  urgent  topics. 
FDA  agrees  that  an  agreement  to 
conduct  multiple  presentations  arrived 
at  prior  to  commencement  of  the  initial 
presentation  raises  fewer  questions  than 
an  agreement  arrived  at  after 
commencement.  The  opportunity  of  a 
sponsor  to  view  the  initial  presentation 
before  agreeing  to  fund  additional 
presentations  provides  an  obvious 
degree  of  control  over  content  of 
multiple  presentations. 

42.  Some  comments  sought 
clarification  of  the  scope  of  activities 
that  may  be  deemed  multiple 
presentations.  The  comments  described 
examples  such  as  a  single  broadcast  to 
multiple  sites  via  electronic  media,  and 
a  multiple  presentation  at  a  single 
location  for  the  purpose  of 
accommodating  several  nuxsing  shifts. 

A  single  broadcast  to  multiple  sites 
would  be  regarded  as  a  single 
presentation  because  the  sponsoring 
company  could  not  apply  added  control 
to  the  additional  sites.  Thus,  the 
presentation  at  each  site  enjoys  an  equal 
degree  of  independence.  This  is  only 
slightly  less  true  for  multiple 
presentations  to  acconunodate  several 
shifts  on  the  same  day,  especially  when 
the  multiple  presentations  have  been 
contracted  for  in  advance.  Of  course,  the 
delay  might  be  1  or  2  weeks  to 
acconunodate  those  who  might  have 
been  on  a  different  rotation  or  1  or  2 
months  to  accommodate  newly  hired 
employees.  FDA  believes  that  any 
increased  opportunity  for  a  sponsoring 
company  to  deny  funding  for 
subsequent  presentations  or  to  edit  them 
will  raise  a  question  with  regard  to 
independence. 

8.  Gifts 

The  draft  policy  statement  indicated 
that  one  factor  in  determining 
independence  might  be  gifts  or 
inducements  (other  than  token  gifts) 
provided  to  encourage  attendance  (57 
FR  56412  at  56414).  The  final  guidance 
does  not  contain  this  factor. 

43.  One  comment  argued  that  this 
provision  should  be  deleted  because  it 
merely  duplicates  the  Accreditation 
Council  for  Continuing  Medical 
Education  (ACCME)  guidelines. 

ACCME-accred  ilea  programs  do  not 
represent  the  full  range  of  activities  to 
which  this  final  guidance  applies,  and 
moreover,  providers  of  ACCME- 
accredited  programs  may  not,  in  all 
instances,  comply  with  ACCME- 


guidelines.  Nonetheless,  this  factor  has 
been  deleted  from  the  final  guidance 
because,  upon  reconsideration,  the 
agency  is  not  convinced  that  the  use  of 
gifts  or  inducements  to  encourage 
attendance  is  a  reliable  foctor  in 
determining  independence. 

9.  Emphasis  on  Noneducational 
Activities 

The  draft  policy  statement  indicated 
that  an  emphasis  on  noneducational 
activities  (such  as  leisure  or  recreational 
activities)  would  be  another  factor  in 
determining  independence  (57  FR 
56412  at  56414).  The  final  guidance 
does  not  contain  this  factor. 

44.  Some  comments  contended  that 
the  agency's  concern  over  whether  the 
announcement  and  promotion  of  an 
educational  activity  focuses  more  on  the 
educational  content  than  on  leisure  or 
recreational  activities  ancillary  to  the 
activity  is  vague  and  that  the  agency 
should  provide  objective  criteria  for 
assessing  this  issue.  One  comment 
contended  that  this  provision  appeara  to 
create  a  weaker  standard  than  that  of  the 
AMA  guidelines  on  gifts  to  physicians 
as  it  seems  to  indicate  that  a  program 
announcement  or  promotion  that 
focuses  equally  on  education  and 
leisure  would  be  appropriate.  They 
urged  that  the  language  be  changed  to 
require  that  the  program  announcement 
and  promotion  focus  "predominantly" 
or  "almost  exclusively"  on  the 
educational  aspects  of  the  program. 

The  agency  continues  to  view  the 
AMA  guidelines  as  an  appropriate 
standard  for  health  care  professionals. 
Although  the  agency  agrees  that 
program  promotion,  including  program 
announcements,  should  focus 
predominantly  on  the  educational 
content  of  the  program,  it  does  not 
consider  greater  focus  on  leisure  or 
recreational  activities  as  reason  to 
believe  that  the  program  may  be  lacking 
independence. 

10.  Audience  Selection 


Under  the  draft  policy  statement. 
another  factor  in  determining 
independence  was  whether  the 
supporting  company's  sales  or 
marketing  departments  generated  the 
invitation  or  mailing  lists  for  supported 
activities,  or  whether  such  lists  were 
intended  to  reflect  sales  or  marketing 
goals  (such  as  rewards  for  high 
prescribers  of  the  company's  products 
or  to  influence  "opinion  leaders")  (57 
FR  56412  at  56414).  This  discussion  is 
listed  in  the  final  guidance  as  a  factor 
the  agency  will  consider. 

45.  Several  comments  objected  to 
limitations  on  supporting  company 
involvement  in  selecting  or  otherwise 
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generating  audiences  for  educational 
activities.  Some  maintained  that 
supporting  company-generated  mailing 
lists  should  be  permitted.  Some 
maintained  that  providers  should  be 
permitted  to  enlist  the  aid  of  the 
supporting  company's  sales 
representatives  to  generate  audiences  by 
distributing  program  invitations,  or  by 
other  means,  and  that  this  involvement 
should  not  suggest  a  lack  of 
independence  unless  a  supporting 
company  is  solely  responsible  for 
generating  an  audience. 

The  agency  continues  to  view 
company  involvement  in  audience 
selection  and/or  solicitation  for 
attendance  as  undermining  program 
independence.  The  involvement  of 
company  sales  representatives  in  the 
invitation  process  creates  an 
opportunity  for  a  sales  presentation  on 
the  product  that  is  likely  to  be  discussed 
at  the  program.  This  may  invite  a 
discussion  of  unapproved  uses  in  a 
promotional  context,  thus  making  the 
educational  program  a  part  of  the 
company's  promotional  campaign.  In 
addition,  supporting  company 
involvement  in  the  audience  selection 
process  invites  the  development  of  lists 
that  target  health  care  professionals  who 
are  deemed  important  to  attend  by  the 
supporting  company.  It  also  invites  the 
selection  of  a  large  number  of  "peer 
influence"  professionals  who  are  likely 
to  be  strong  supporters  of  the  company's 
products.  This  provides  an  opportunity 
for  bias  and  indirect  influence  on  the 
content  of  the  program,  and  it  allows  the 
program  to  be  used  as  a  promotional 
vehicle  for  tai;geted  health  care 
professionals. 

46.  Some  comments  contended  that 
the  selection  of  "opinion  leaders"  as  a 
target  audience  should  not  raise  an  issue 
inasmuch  as  such  physicians  are 
deemed  important  by  genuinely 
independent  providers  as  well  as 
companies.  They  argued  that  opinion 
leaders  are  Ukely  the  most  efficient 
purveyors  of  information  derived  &t)m 
educational  activities  that,  by  their  very 
nature,  are  accessible  to  only  a  limited 
number  of  physicians. 

The  focus  on  opinion  leaders  is  a 
standard  promotional  tactic  to  speed 
acceptance  of  a  new  product  so  as  to 
more  rapidly  increase  market  share.  The 
agency's  understanding  of  educational 
needs  assessments  by  providers  is  that 
educational  programs  generally  are  not 
directed  to  specific  opinion  leadere.  It  is 
the  agency's  understanding  that  there  is 
no  such  policy  on  the  part  of  major 
accrediting  organizations  such  as 
ACXIME.  It  is  reasonable  to  question 
wheUier  a  program  that  targets  "opinion 
leaders"  may  do  so  for  promotional 
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purposes.  This  inference  of  possible 
promotion,  however,  is  only  one  of 
many  factors  to  be  considered  should  a 
question  be  raised  concerning  an 
educational  activity  purported  to  be 
independent. 

47.  One  comment  contended  that 
supporting  companies  should  be 
permitted  to  furnish  providers  with 
complete  specialty  and  subspecialty 
mailing  lists. 

The  agency  would  not  object  to  a 
supporting  company  furnishing  a 
provider  with  complete  specialty  or 
subspecialty  mailing  lists. 

11.  Misleading  Tide 

The  draft  policy  statement  indicated 
tlwt  a  program's  title  might  demonstrate 
a  lack  of  independence  if  the  title  failed 
to  fairly  represent  the  scope  of  the 
presentation  (57  FR  56412  at  56414). 
This  discussion  has  been  incorporated 
in  the  factor  concerning  the  "Focus  of 
the  Program"  in  the  final  guidance. 

48.  One  comment  ai;gued  that,  where 
the  tide  is  under  the  direction  and 
control  of  the  provider,  it  is  not  the 
proper  subject  of  a  promotional 
inference  as  to  the  supporting  company 

Aldiough  die  tide  of  a  program  may 
ostensibly  be  under  the  direction  and 
control  of  die  provider,  die  agency  has 
observed  that  a  misleading  tide  may 
reflect  a  lack  of  independence  and  a 
desiraon  the  part  of  the  provider  to 
promote  the  supporting  company's 
products  under  the  guise  of  education. 
For  example,  a  program  entided  "New 
Approaches  to  Hypertension"  that 
focuses  on  a  single  product 
manufactured  by  the  sponsoring 
company  may  suggest  to  die  agency  that 
the  program  is  designed  to  promote  the 
company's  product.  A  misleading  title  is 
not.  in  and  of  itself,  dispositive  with 
regard  to  the  issue  of  promotional 
intent  It  is  only  one  of  a  number  of 
factors  to  be  considered  by  the  agency. 
12.  Dissemination 

Under  the  draft  policy  statement,  if 
information  about  the  supporting 
company's  product  presented  in  die 
scientific  or  educational  activity  is 
further  disseminated  after  the  initial 
program  or  publication,  by  or  at  the 
company's  behest,  other  than  in 
response  to  an  unsolicited  request  or 
through  an  independent  provider,  this 
would  be  anodier  indication  of  possible 
company  influence  (57  FR  56412  at 
56414).  This  discussion  has  been 
incorporated  into  the  final  guidance  as 
a  factor  the  agency  will  consider. 

49.  Some  comments  maintained  that 
the  independence  of  an  educational 
activity  is  enduring  and  that  the  public 
health  is  better  served  by  making 


written,  printed,  or  graphic  program 
materials  readily  available  to  healdi  care 
professionals. 

Written,  printed,  or  graphic  materials 
containing  product  information  and 
disseminated  by,  or  on  behalf  of,  a 
product  manufacturer  are  generally 
viewed  as  promotional  labeling.  If,  on 
the  other  hand,  the  materials  are 
prepared  and  disseminated  by  the 
provider  for  educational  purposes,  or 
the  materials  are  disseminated  by  the 
company  in  response  to  an  unsolicited 
request,  diis  would  not  generally  be 
considered  as  a  possible  indication  of 
company  influence. 

50.  One  comment  contended  that 
footiiote  6  of  die  draft  policy  statement 
(which  noted  diat  repeat  performances 
are  permitted  when  the  decision  is 
made  by  the  provider,  possibly  with 
review  by  a  nationally  recognized 
professional  organization)  should  be 
deleted,  as  it  appears  to  be  more 
restrictive  for  repeat  presentations  than 
other  provisions  in  the  draft  policy 
statement 

The  agency  believes  that  footiiote  6  of 
the  draft  policy  statement  is  consistent 
widi  other  provisions  of  the  draft  policy 
statement.  As  suggested  in  the  text  of 
the  draft  policy  statement,  multiple 
performances  may  cause  the  agency  to 
exercise  greater  scrutiny.  However,  a 
decision  made  by  the  provider  that 
multiple  presentations  are  warranted 
provides  some  assurance  that  there  is  a 
genuine  professional  need  for  repetition 
of  the  program.  Nevertheless,  FDA  no 
longer  believes  that  diis  footnote  is 
necessary  and  has  deleted  it  from  the 
final  guidance. 

51.  One  comment  suggested  that  the 
reference  to  "puWication"  in  section 
n.B.5  of  the  draft  policy  statement  be 
stiuck  as  this  appears  not  relevant  to  the 
range  of  activities  contemplated  by  the 
policy. 

FDA  agrees  with  the  comment  and 
has  removed  the  reference  to 
"publication"  txm  the  final  guidance. 


13.  Complaints 

Another  factor  for  determining 
independence  under  the  draft  policy 
statement  concerned  complaints  from 
the  provider,  presenters,  or  attendees 
regarding  attempts  by  the  company  to 
influence  content  (57  FR  56412  at 
56414).  This  discussion  has  been 
incorporated  into  the  final  guidance  as 
a  factor  the  agency  will  consider. 

52.  Some  comments  contended  that 
complaints  should  be  independendy 
substantiated  before  becoming  a  basis 
for  the  agency  inferring  promotional 
intent  and  that  the  agency  should  clarify 
the  mechanism  for  reporting 
complaints. 
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In  general,  the  agency  will  not  infer 
promotional  intent  by  a  supporting 
company  without  an  investigation  that 
substantiates,  to  the  agency's 
satisfaction,  a  complaint  or  allegation. 

The  agency  declines  to  establish  a 
formal  mechanism  for  reporting 
complaints.  FDA  receives  information 
through  various  means,  both  formal  (as 
in  requests  for  meetings)  and  informal 
(such  as  letters  and  telephone  calls). 
The  agency  will  exercise  its  judgment 
and  discretion  in  deciding  whether  to 
take  action  on  a  complaint. 

G.  FDA  Reliance  on  Major  Accrediting 
Organizations 

The  draft  policy  statement 
acknowledged  that  accrediting 
organizations  can  play  an  important  role 
in  ensuring  that  industry-sponsored 
activities  are  independent  and 
nonpromotional.  The  draft  policy 
statement  indicated  that  FDA  would 
seek  to  rely  to  the  extent  possible  on 
major  accrediting  organizations  to 


monitor  company-supported 
educational  activities  conducted  by 
their  accredited  providers  (57  FR  56412 
at  56414).  In  the  final  guidance,  this 
section  has  been  renamed  "FDA's 
Cooperation  With  Major  Accrediting 
Organizations"  and  it  states  that  the 
agency  will  continue  to  work  with  major 
accrediting  organizations  to  monitor 
company-supported  educational 
activities  conducted  by  their  accredited 
providers. 

53.  Some  comments  questioned  the 
extent  of  FDA's  intent  to  rely  on,  and  to 
defer  to,  major  accrediting 
organizations. 

Although  FDA  recognizes  the 
valuable  role  that  accrediting 
organizations  can  play  in  ensuring  that 
industry-supported  educational 
activities  are  independent  and 
nonpromotional,  FDA  cannot  rely 
exclusively  on  such  organizations.  The 
ultimate  responsibility  for  monitoring 
inappropriate  promotion  in  these 


programs  lies  with  FDA.  Accordingly, 
the  final  guidance  has  been  revised  to 
clarify  that  FDA  intends  to  work  with 
major  accrediting  organizations  to 
monitor  company-supported 
educational  activities  conducted  by 
their  accredited  providers. 

m.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above). 
Requests  and  comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Comments  may  be  submitted 
at  any  time  and  will  be  used  to 
dotermine  whether  to  revise  the 
guidance  further. 

Dated:  November  24, 1997. 
WiUiam  B.  Schultz. 
Deputy  Commissioner  for  Policy. 

The  text  of  the  final  guidance  follows: 

BHJJNO  CODE  41«M>1-F 
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Guidance  for  Industry' 

Industry-Supported  Scientific  and  Educational  Ad vities 

/.  Background:  Promotion,  Education,  and  Independence 

Two  inqxirtant  sources  of  information  on  therapeutic  products  (human  and  animal  drugs,  biological 
products,  and  medical  devices  regulated  by  the  Food  and  Drug  Administration  (FDA))  for  health  care 
professionals  are:  (1)  Activities  (programs  and  materials)  performed  by,  or  on  behalf  of,  the  companies 
that  market  the  products;  and  (2)  activities,  supported  by  companies,  that  are  otherwise  independent  from 
die  ptomotionai  infhience  of  die  su{^>orting  con^MUiy.  Although  both  provide  valuaUe  and  sometimes  vital 
information  to  health  care  professionals,  the  programs  and  matoials  performed  and  disseminated  by 
companies  are  subject  to  the  labeling  and  advertising  jvovisions  of  die  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act),  whereas  the  truly  independent  and  nonpromotional  industry-supported  activities  have  not 
been  subject  to  FDA  regulation.^ 

This  jurisdictional  line  is  important  because  die  constraints  on  advertising  and  labeling,^  when  qiplied 

to  scientific  and  educational  activities,  can  restrict  the  freedom  of  participants  to  discuss  their  data  or  express 

their  views.  In  particular,  discussions  of  unapproved  uses,  which  can  be  an  important  con^nent  of 

scientific  and  educational  activities,  are  not  permissible  in  programs  that  are  or  can  be  (because  die  provider 

is  not  functionally  indfependent)  subject  to  substantive  influence  by  companies  that  market  products  related 

to  tlie  discussiopr^us,  the  agency,  has  traditionally  sought  to  avoid  regulating  activities  that  are  produced 

% 

»This  guidance  has  been  prepared  by  FDA's  bitra-Agency  Woriung  Group  on  Adveitising  and  Prtmiotion.  This 

guidance  represents  the  Agency's  current  tlanking  on  industry-supported  scientific  and  educational  activities.  It  does 

not  create  or  confer  any  ri{^  for  or  on  any  person  and  does  not  operate  to  bind  FDA  or  the  industry.  An  alternative 

approach  may  be  used  if  such  approach  satisfies  the  requirements  of  the  applicable  statute,  regulations,  or  both. 

'In  dus  context,  the  terms  "independent"  and  "nonpromotional"  are  not  mutually  exchisive.  The  agency  views 
independence  as  an  indication  of  whether  an  activity  is  nonpromotional. 

'T^ese  provisions  require  the  company  to  ensure  diat  the  content  does  not  promote  unapproved  uses,  and  diat 
discussions  of  the  company's  products  are  not  false  or  misleading  and  do  not  lack  fair  balance. 
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independently  fton,  fte  influence  of  oomp««es  nwleting  Ae  products.  TT«  agency  recognizes  that  indu.«y. 
supported  activities  can  be  both  nonpromotional  and  educational. 

Demarcating  the  line  between  activities  that  are  performed  by  or  on  behalf  of  the  company,  and  d.us. 

subject  to  regulation,  and  .^vities  that  are  essentially  independent  of  dteir  influence  has  become  more 

difficult  due  to  the  increasing  role  industry  has  played  in  supporting  postgraduate  and  continuing  education 

for  healdi  care  professionals. 

Tbt  agency  tnuhtionaUy  has  recogniz«l  the  important  pubUc  policy  reasons  not  to  regulate  aU  industry- 

supported  activities  as  advertising  or  labeling.  To  p«™t  industry  support  for  the  fuB  exchange  of  views 
in  scientific  and  educ«ional  discussions.  incl«!ing  discussions  of  unapproved  uses.  FDA  has  distinguished 
be<w««,  those  activiti«  supported  by  computies  that  are  nonpromotional  and  otherwise  independem  from 
the  substantive  influence  of  tiK  supporting  company  and  those  that  are  not  Those  activities  d»t  have 
been  deemed  by  ti«  agency  to  be  independent  torn  influence  by  the  supporting  company  and 
nonpromotional  have  not  been  treated  as  «)ve,tising  or  heeling.  ,M  have  not  been  subject«l  to  ti«  agency's 
regulatory  scrutiny. 

In  determining  whether  an  activity  is  independent  of  the  substantive  influence  of  a  comp«,y.  the 
agency  examines  whether  and  to  what  extern  U«  company  is  in  a  position  to  influence  the  presentation 
of  information  related  to  its  products  or  otiKrwise  tr^tsform  an  ostensibly  independent  program  into  a 
promotional  vehicle.  FDA  is  concem«l  that  companies  may  influence  the  content  of  educational  programs 
both  direcUy  «k1  indirectiy.  Directiy.  by  being  involv«J  i„  the  selection  of  speakers  or  in  the  tiealment 
of  topics.  Indirectiy.  U«,ugh  Uk  natine  of  the  reUttiondup  between  tite  compary  and  tiK  ptovider  (e.g., 

if  the  provider  has  region  to  believe  ti««  funrre  financid  support  ftom  the  company  depends  upon  producing 
programs  tfiat  promote  die  company's  products.) 

FDA  is  responsible  for  seeing  diat  scientific  and  educational  activities  tfiat  are  not  intended  to  be 
promotional  are  designed  to  be  truly  independent  from  substantive  influence  by  die  marketers  of  regulated 
products,  -me  agency  recognizes,  however,  tiiat  die  primary  responsibility  for  overseeing  die  process  of 
postgraduate  and  continuing  professional  education  and  scientific  exchange  lies  widi  the  scientific  and  healdi 
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care  communities  and  accrediting  organizations.  Accordingly,  FDA  wiU  work  closely  with  scientific  and 
professional  health  care  communities  and  accrediting  organizations  to  help  ensure  that  provider  activities 

are  independent 

The  agency  is  providing  this  guidance  to  describe  the  agency's  enforcement  poUcy  with  regard  to 
scientific  and  educational  activities  supported  by  industry.  The  guidance  seeks  to  clarify  the  distinction 
drawn  by  the  agency  between  scientific  and  educational  activities  that  FDA  considers  nonpromotional  and 
those  diat  the  agency  considers  promotional,  and  to  provide  guidance  on  how  industry  may  support  such 
activities  without  subjection  to  regulation  under  the  labeling  and  advertising  provisions  of  the  act 

This  guidance  applies  only  to  those  company- supported  activities  that  relate  to  the  supporting 
company's  products  or  to  competing  products.  A  company-supported  educational  activity  or  part  thereof 
that  does  not  relate  to  the  company's  products  or  a  competing  product  or  suggest  a  use  for  the  company's 
products,  wouU  not  be  considered  a  promotional  activity  under  this  guidance. 

n.  Guidance:  Industry-Supported  SdenUfic  and  Educational  Activities 

FDA  has  not  regulated  and  docs  not  intend  to  regulate,  under  the  labeling  and  advertising  provisions 
of  the  act  industry-supported  scientific  and  educational  activities  that  are  independent  of  the  influence 
of  the  supporting  company.  Companies  and  providers  who  wish  to  ensure  that  their  activities  will  not 
be  subject  to  regulation  should  design  and  carry  out  their  activities  free  from  the  supporting  company's 
influence  and  bias,  based  on  die  factors  considered  in  evaluating  activities  and  determining  independence, 
as  described  below.  These  factors  arc  provided  to  furnish  guidance  on  the  design  and  conduct  of  such 
activities,  so  that  they  will  be  educational  and  nonpromotional  in  nature.  These  factors  will  be  considered 
as  part  of  an  overall  evaluation  of  an  activity;  no  individual  factor  is  likely  by  itself  to  stimulate  an  action 
based  on  lack  of  indq)endence. 

A .  Factors  Considered  in  Evaluating  Activities  and  Determining  Independence 

FDA  will  consider  the  following  factors  in  evaluating  programs  and  activities  and  determining 
indq)endence: 
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(1)  Control  of  Content  and  Selection  of  Presenters  and  Moderators 

The  agency  wiU  consider  whether  the  provider  has  maintained  full  control  over  the  content  of  the 
Fogram.  planning  of  the  program's  content,  and  over  the  selection  of  speakers  and  moderators.  In  so 
doing,  the  agency  wiU  look  at  whether  the  supporting  company  has  engaged  in  scripting,  targeting  points 
for  emphasis,  or  other  actions  designed  to  influence  the  program's  content  In  addition,  the  agency  will 
consider  if  the  company  has  suggested  speakers  who  arc  or  were  actively  involved  in  promoting  the 
company's  products  or  who  have  been  the  subject  of  complaints  or  objections  with  regard  to  presentations 
that  were  viewed  as  misleading  or  biased  in  favor  of  the  company's  products. 
(2)  EMsclosures 

The  agency  will  consider  whether  there  was  meaningful  disclosurc,  at  the  time  of  the  program,  to 
the  audience  of:  (1)  TTw  company's  funding  of  the  program;  (2)  any  significant  relationship  between  the 
provider,  presenters  or  moderators,  and  the  supporting  company  (eg.,  employee,  grant  recipient,  owner 
of  significant  interest  or  stock);  and  (3)  whether  any  unapproved  uses  of  products  wiU  be  discussed; 
(3)  The  Focus  of  the  Program 

The  agency  wiU  consider  whether  the  intent  of  the  company  and  the  provider  is  to  produce  an 
independent  and  nonpromotional  activity  that  is  focussed  on  educational  content  and  ftee  fiom  commercial 
influence  or  bias.  The  agency  will  also  consider  whether  the  tiUc  of  the  activity  fairiy  and  accurately 
represents  the  scope  of  the  presentation.  ' 

The  agency  also  will  look  at  the  focus  of  the  activity  to  determine  if  the  central  theme  is  based 
on  a  single  product  maricetcd  by  the  company  or  a  competing  product,  except  when  existing  treatment 
options  are  so  limited  as  to  preclude  any  meaningfiil  discussion  of  alternative  therapies.  TTiis  is  not  to 
suggest  that  each  treatment  option  must  be  discussed  with  prccisely  equal  emphasis.  However,  emphasis 

on  a  newer  or.  in  the  view  of  the  presenter,  more  beneficial  trcatment  modaUty  should  be  provided  in 
the  context  of  a  discussion  of  all  reasonable  and  relevant  options. 
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(4)  Relationship  Between  Provider  and  Supporting  Company 

The  agency  will  consider  whether  there  are  legal,  business,  or  other  relationships  between  the  company 
and  the  provider  that  could  place  the  company  in  a  position  whereby  it  may  exert  influence  over  the 
content  of  the  activity  (e.g.,  a  provider  that  is  owned  by,  or  is  not  viaWe  without  the  support  of,  the 
company  supporting  the  activity). 

(5)  Provider  Involvement  in  Sales  or  Marketing 

The  agency  will  consider  whether  individuals  employed  by  the  provider  and  involved  in  designing 
or  conducting  scientific  or  educational  activities  arc  also  involved  in  advising  or  otherwise  assisting  the 
company  with  respect  to  sales  or  marketing  of  the  company's  product 

(6)  Provider's  Demonstrated  Failure  to  Meet  Standards 

The  agency  will  consider  whedter  the  provider  has  a  history  of  conducting  programs  that  fail  to  meet 
standards  of  independence,  balance,  objectivity,  or  scientific  rigor  when  putting  on  ostensibly  independent 
educational  programs. 

(7)  Multiple  Presentations 

The  agency  will  consider  whether  multiple  presentations  of  the  same  program  arc  held.* 

(8)  Audience  Selection 

The  agency  will  c<Misider  whether  invitations  or  mailing  lists  for  supported  activities  are  generated 
by  the  sales  or  marketing  departnnents  of  the  supporting  company,  w  arc  intended  to  reflect  sales  at 
marketing  goals  (e.g.,  to  reward  high  prcscribers  of  the  company's  products,  or  to  influence  "opinion 
leaders"). 

(9)  Oppwtunities  for  Discussion 

In  the  case  of  a  live  presentation,  the  agency  will  consider  whether  there  was  an  opportunity  for 
meaningful  discussion  ox  questioning  provided  during  the  program. 


s  FDA  recognizes  that  some  repeat  programs  can  serve  public  health  iitterests.  The  Dqiartmatt  of  Health  and 
Human  Services  sometimes  actively  encourages  multiple  presentations  on  selected  urgent  topics. 
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(10)  Dissemination 

The  agency  will  consider  wheAcr  information  about  die  supporting  company's  product  pn^nted  in 
the  scientific  or  educational  activity  is  further  disseminated  after  the  initial  program,  by  or  at  the  behest 
of  the  company,  other  than  in  response  to  an  unsolicited  request  or  through  an  independent  provider  as 
discussed  hereiiL 

(11)  Ancillary  Promotional  Activities 

•n»e  agency  will  consider  whether  there  are  promotional  activities,  such  as  presentations  by  sales 
representatives  or  promotional  exhibits,  taking  place  in  the  meeting  room. 

(12)  (Complaints 

The  agency  will  consider  whether  any  complaints  have  been  raised  by  dK  provider,  presenters,  or 
attendees  regarding  attempts  by  the  supporting  company  to  influence  content 

B.AekUHonal  Considerations 

The  foregoing  list  of  factors  is  not  intended  to  be  exhaustive  and  other  factors  may  be  appropriate 
for  consideration  in  a  particular  case. 

One  means  of  documenting  Ac  measures  taken  to  ensure  independence  of  an  activity  is  to  have  a 
written  agreement  between  the  provider  and  the  supporting  company,  TTus  document  should  reflect  that 
the  provider  wUl  be  solely  responsible  for  designing  and  conducting  the  activity,  and  that  the  activity 
will  be  educational,  nonpromorional.  and  free  from  commercial  bias.  WhUe  not  required,  a  written 
agreement,  coupled  with  Ac  factors  described  above,  can  provide  valuable  evidence  as  to  whether ; 
activity  is  independent  and  nonpromotional. 


an 


ions 


m.  FDA'S  Coopenition  With  Major  Accrediting  OrsanizaUc 

FDA  recognizes  the  important  role  accrediting  organizations  can  play  in  ensuring  that  industry- 
sponsWl  educational  activities  arc  independent  and  nonpromotional.  The  agency  also  recognizes  the 
importance  of  avoiding  undue  Government  interference  in  postgraduate  and  continuing  education  for  health 
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professionals,  as  the  agency  seeks  to  ensure  that  company  promotional  activities  meet  applicable  legal 
requirements.  Thus,  the  agency  wUl  continue  to  work  with  major  accrediting  organizations  to  monitor 
company-supported  educational  activities  conducted  by  their  accredited  providers. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[Docket  Nos.  86F-0S07  and  86F-0S09] 

Irradialion  in  the  Production, 
Procassing  and  Handling  of  Food 

A0B4CY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule;  denial  of  request  for 

stay  of  effective  date  and  for  a  hearing; 

confirmation  of  effective  date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
requests  for  a  hearing  that  it  has 
received  on  the  final  rule  that  amended 
the  food  additive  regulations  to 
authorize  the  use  of  sources  of  ionizing 
radiation  for  the  control  of  food-home 
pathogens  in  poultry.  After  reviewing 
the  objections  to  the  final  rule  and  the 
requests  for  a  hearing,  the  agency  has 
concluded  that  the  objections  do  not 
raise  issues  of  material  fact  that  justify 
a  hearing  or  otherwise  provide  a  basis 
for  revoking  the  amendment  to  the 
regulation.  FDA  is  also  denying  the 
request  for  a  stay  of  the  effective  date  of 
the  amendment  to  the  food  additive 
regulations. 

DATES:    Effective  date  confirmed:  May 
2.  1990. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St  SW..  Washington,  DC  20204, 
202-418-3093. 
SUPPLEMENTARY  INFORMATION: 

TaM*  Of  Content* 

I.  Introduction 

n.  Objections,  Requests  for  a  Hearing, 

and  Request  for  a  Stay 

m.  Standards  for  Granting  a  Hearing 

IV.  Analysis  of  Objections  and  Response 

to  Hearing  Requests 

A.  Safety  of  Irradiation  to  Control 
Microorganisms  in  Poultry 

1.  FDA's  Determination  of  Safety 

2.  Objections 

a.  Letters 

b.  Objections  by  FWI 

i.  Power  of  the  CFVO  chronic  rat 
feeding  study 

ii.  Addition  of  ethoxyquin  to 
irradiated  chicken  in  the  CTVO  Studies 

iii.  Adequacy  of  all  CTVO  studies — 
other  issues 

iv.  Compliance  with  the  Bureau  of 
Foods  Irradiated  Food  Committee 
(BFIFC)  report  of  1980 

B.  Environmental  Issues 


1.  FDA's  Finding  of  No  Significant 
Impact 

2.  Objections  by  FWI 

a.  Information  submitted  by 
interested  parties 

b.  Petitioner  convicted  of  crimes 

c.  Accidents  at  irradiation  facilities 

d.  Alleged  contradiction 

V.  Siunmary  and  Conclusions 
Vn.  Reference 

I.  Introduction 

In  the  Federal  Register  of  May  2, 1990 
(55  FR  18538),  FDA  issued  a  final  rvde 
permitting  the  use  of  ionizing  radiation 
for  the  control  of  food-bome  pathogens 
in  poultry  (the  "poultry  final  rule")^^ 
This  regulation,  codified  imder  21  CFR 
179.26.  was  issued  in  response  to 
petitions  filed  by  Radiation  Technology. 
Inc.  (RTI)  (Docket  No.  86F-0507),  and 
the  U.S.  Department  of  Agricultiue 
(USDA).  Food  Safety  and  Inspection 
Service  (FSIS)  (Docket  No.  86F-0509). 
In  the  Federal  Register  of  March  3. 1987 
(52  FR  6391).  FDA  published  a  notice 
announcing  the  filing  of  the  petition 
submitted  by  RTI  (FA?  8M3422),  and  in 
the  Federal  Register  of  February  20, 
1987  (52  FR5343).  FDA  published  a 
notice  announcing  the  filing  of  the 
petition  submitted  by  USDA.  FSIS,  (FAP 
7M3974).  FDA  based  its  decision  on 
data  contained  in  both  petitions  and  in 
its  files. 

n.  Objections,  Requests  for  a  Hearing, 
and  Request  for  a  Stay 

Section  409(f)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  348(f)),  provides  that,  within  30 
days  after  publication  of  an  order 
relating  to  a  food  additive  regulation, 
any  person  adversely  affected  by  such 
order  may  file  objections,  specifying 
with  particularity  the  provisions  of  the 
order  "deemed  objectionable,  stating 
reasonable  grounds  therefor."  and  may 
request  a  public  hearing  based  upon 
such  objections.  FDA  may  deny  a 
hearing  request  if  the  objections  to  the 
regulation  do  not  raise  genuine  and 
substantial  issues  of  fiact  that  can  be 
resolved  at  a  hearing. 

Under  21  CFR  171.110  of  the  food 
additive  regulations,  objections  and 
requests  for  a  hearing  are  governed  by 
part  12  (21  CFR  part  12)  of  FDA's 
regulations.  Under  §  12.22(a)  each 
objection:  (1)  Must  be  submitted  on  or 
before  the  30th  day  after  the  date  of 
publication  of  the  final  rule;  (2)  must  be 
separately  numbered;  (3)  must  specify 
with  particularity  the  provision  of  the 
regulation  or  proposed  order  objected 
to;  (4)  on  which  a  hearing  is  requested 
must  specifically  so  state:  failure  to 
request  a  hearing  on  an  objection 
constitutes  a  waiver  of  the  right  to  a 


hearing  on  that  objection;  and  (5) 
requesting  a  hearing  must  include  a 
detailed  description  and  analysis  of  the 
factual  information  to  be  presented  in 
support  of  the  objection.  Failure  to 
include  a  description  and  analysis  for 
an  objection  constitutes  a  waiver  of  the 
right  to  a  hearing  on  that  objection. 

Following  publication  of  the  poultry 
final  rule,  FDA  received  several 
identical  letters  with  multiple 
signatures  and  two  submissions  from 
Food  and  Water.  Inc.  (FWI),  within  the 
30-day  objection  period.  The 
submissions  sou^t  revocation  of  the 
final  rule  and  requested  a  hearing.  One 
of  FWI's  objections  also  requested  that 
tne  regulation  be  stayed  pending  a 
public  hearing  of  the  scientific  issues. 
The  other  FWI  submission  also 
requested  an  extension  of  the 
"comment"  [sic]  period. 

m.  Standards  for  Granting  a  Hearing 

Specific  criteria  for  deciding  whether 
to  grant  or  deny  a  request  for  a  hearing 
are  set  out  in  §  12.24(b).  Under  the 
regidation.  a  hearing  will  be  granted  if 
the  material  submitted  by  the  requester 
shows,  among  other  things,  that:  (1) 
There  is  a  genuine  and  substantial 
factual  issue  for  resolution  at  a  hearing; 
a  hearing  will  not  be  gcanted  on  issues 
of  policy  or  law;  (2)  the  factual  issue  can 
be  resolved  by  available  and  specifically 
identified  reliable  evidence;  a  hearing 
will  not  be  granted  on  the  basis  of  mere 
allegations  or  denials  or  general 
descriptions  of  positions  and 
contentions:  (3)  the  data  and 
information  submitted,  if  established  at 
a  hearing,  would  be  adequate  to  justify 
resolution  of  the  factiial  issue  in  the  way 
sought  by  the  requestor,  a  hearing  will 
be  denied  if  the  data  and  information 
submitted  are  insufficient  to  justify  the 
factual  determination  urged,  even  if 
acciuate;  and  (4)  resolution  of  the 
factual  issue  in  the  way  sought  by  the 
person  is  adequate  to  justify  the  action 
requested;  a  hearing  will  not  be  granted 
on  factual  issues  that  are  not 
determinative  vidth  respect  to  the  action 
requested  (e.g.,  if  the  action  would  be 
the  same  even  if  the  factual  issue  were 
resolved  in  the  way  sought). 

A  party  seeking  a  hearing  is  required 
to  meet  a  "threshold  burden  of 
tendering  evidence  suggesting  the  need 
for  a  hearing"  [Costle  v.  Pacific  Legal 
FoundaUon,  445  U.S.  198,  214-215 
(1980)  reh.  den..  445  U.S.  947  (1980). 
citing  Weinberger  v.  Hynson.  Westcott  & 
Dunning,  Inc..  412  U.S.  609,  620-621 
(1973)).  An  allegation  that  a  hearing  is 
necessary  to  "sharpen  the  issues"  or  to 
"fully  develop  the  facts"  does  not  meet 
this  test  (Geoi;gia  Pacific  Corp.  v.  U.S. 
E.P.A..  671  F.2d  1235, 1241  (9th  Cir. 
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1982)).  If  a  hearing  request  fails  to 
identify  any  factual  evidence  that  would 
be  the  subject  of  a  hearing,  there  is  no 
point  in  holding  one.  In  judicial 
proceedings,  a  court  is  authorized  to 
issue  summary  judgment  without  an 
evidentiary  hearing  whenever  it  finds 
that  there  are  no  genuine  issues  of 
material  fact  in  dispute  and  a  party  is 
entitied  to  judgment  as  a  matter  of  law 
(see  Rule  56,  Federal  Rules  of  Civil 
Procedure).  The  same  principle  applies 
in  administrative  proceedings  (see 
§12.28).  * 

A  hearing  request  must  not  only 
contain  evidence,  but  that  evidence 
should  raise  a  material  issue  of  fact 
concerning  which  a  meaningful  hearing 
might  be  held  [Pineapple  Growers 
Association  v.  FDA.  673  F.2d  1083,  1085 
(9th  Cir.  1982)).  Where  the  issues  raised 
in  the  objection  are,  even  if  true,  legally 
insufficient  to  alter  the  decision,  the 
agency  need  not  grant  a  hearing 
(Dyestuffs  and  Chemicals.  Inc.  v. 
Flemming,  271  F.2d  281  (8th  Cir.  1959). 
cert,  denied.  362  U.S.  911  (I960)).  FDA 
need  not  grant  a  hearing  in  each  case 
where  ah  objector  submits  additional 
information  or  posits  a  novel 
interpretation  of  existing  information 
(see  United  States  v.  Consolidated 
Mines  &  SmelUng  Co.,  455  F.2d  432  (9th 
Cii.  1971)).  In  other  words,  a  hearing  is 
justified  only  if  the  objections  are  made 
in  good  faith  and  if  they  "draw  in 
question  in  a  material  way  the 
underpinnings  of  the  regulation  at 
issue"  (Pactra  Industries  v.  CPSC,  555 
F.2d  677  (9th  Cir.  1977)).  Finalfy,  courts 
have  uniformly  recognized  that  a 
hearing  need  not  be  held  to  resolve 
questions  of  law  or  policy  (see  Citizens 
for  Allegan  County,  Inc.  v.  FPC.  414 
F.2d  li25  (D.C.  Cir.  1969);  Sun  Oil  Co 
V.  FPC,  256  F.2d  233.  240  (5th  Cir.).  cert, 
denied,  358  U.S.  872  (1958)). 

Even  if  the  objections  raise  material 
issues  of  fact,  FDA  need  not  grant  a 
hearing  if  those  same  issues  were 
adequately  raised  and  considered  in  an 
earlier  proceeding.  Once  an  issue  has 
been  so  raised  and  considered,  a  party 
is  estopped  from  raising  that  same  issue 
in  a  later  proceeding  without  new 
evidence.  The  various  judicial  doctrines 
dealing  with  finality  can  be  validly 
applied  to  the  administrative  process.  In 
explaining  why  these  principles  "self- 
evidently"  ought  to  apply  to  an  agency 
proceeding,  the  D.C.  Circuit  wrote: 

The  underlying  concept  is  as  simple  as 
this:  Justice  requires  that  a  party  have  a  feir 
chance  to  present  his  position.  But  overall 
interests  of  administration  do  not  require  or 
generally  contemplate  that  he  will  be  given 
more  than  a  fair  oppwrtunity. 
Retail  Clerks  Union,  Local  1401.  RCIA 
v.  NLRB.  463  F.2d  316,  322  (D.C.  Cfr. 


1972).  (See  Costle  v.  Pacific  Legal 
Foundation,  supra  at  1106.  See  also 
Pacific  Seafarers.  Inc.  v.  Pacific  Far  East 
Line.  Inc.,  404  F.2d  804  (D.C.  Or 
1966).) 

In  sum,  a  hearing  request  must 
present  sufficient  credible  evidence  to 
raise  a  material  issue  of  fact  and  the 
evidence  must  be  adequate  to  resolve 
the  issue  as  requested  and  to  justify  the 
action  requested. 

rv.  Analysis  of  Objections  and 
Response  to  Hearing  Requests 

The  objections  to  the  poultry  final 
rule  can  be  categorized  into  two  broad 
areas— those  objecting  to  FDA's  safety 
determination,  and  those  objecting  to 
FDA's  finding  of  no  significant 
environmental  impact  (FONSI).  FDA 
addresses  each  of  die  objections  below, 
as  well  as  the  data  and  information  filed 
in  support  of  each,  comparing  each 
objection  and  the  information  submitted 
in  support  of  it  to  the  standards  for 
granting  a  hearing  in  §  12.24. 

A.  Safety  of  Irradiation  to  Control 
Microorganisms  in  Poultry 

1.  FDA's  Determination  of  Safefy 

Under  21  CFR  170.3(i),  safety  of  a 
food  additive  means  that  there  is  a 
reasonable  certainty  in  the  minds  of 
competent  scientists  that  the  substance 
is  not  harmful  under  the  intended 
conditions  of  use.  FDA's  regulations 
reflect  the  Congressional  judgment  that 
the  additive  must  be  properly  tested  and 
such  tests  carefully  evaluated,  but  that 
the  additive  need  not,  indeed  cannot,  be 
shown  to  be  safe  to  an  absolute 
certainty.  The  House  Report  on  the  Food 
Additives  Amendment  of  1958  stated: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  the  additive.  It  does 
not— and  cannot— require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance"  (H.  Rept.  2284,  85th 
Cong.,2dsess.,  1958). 

The  poultry  final  rule  discussed  in 
detail  FDA's  evaluation  of  the  safety  of 
ionizing  radiation  for  use  to  control 
food-bome  pathogens  in  poultiy  (55  FR 
18538).  In  concluding  that  irradiation 
doses  up  to  3  kiloGray  (kCy)  used  on 
poultry  had  been  shovra  to  be  safe,  FDA 
reviewed  three  major  animal  feeding 
studies— a  multigenerational  feeding 
stiidy  in  rats,  a  chronic  feeding  stiidy  in 
rats,  and  a  1-year  feeding  study  in  dogs. 
These  studies  provided  the  basis  for 
FDA's  conclusion  regarding 
toxicological  safety  of  the  use  of 
ionizing  radiation  in  poultry.  All  three 
studies  were  conducted  at  Centraal 
Instituut  Voor  Voedingsonderzoek 


(CIVO);  in  each  study,  irradiated 
chicken  constituted  35  percent  (by  dry 
weight)  of  the  test  diet.  FDA  concluded 
that  the  CTVO  studies  were  of  high 
quality,  and  that  they  provided  no 
evidence  of  any  adverse  effects 
attributable  to  consiunption  of  diets 
containing  chicken  irradiated  at  3  or  6 
kCy.i 

FDA  also  reviewed  all  other  data  in  its 
files  relevant  to  the  safety  of  irradiated 
chicken,  including  several  in  vitit)  and 
in  vivo  mutagenesis  and  genetic  toxicity 
studies  conducted  using  irradiated 
chicken.  Such  tests  are  often  used  to 
screen  for  possible  association  of 
carcinogenicity  vdth  a  test  substance  by 
looking  for  positive  mutagenic 
responses  (genotoxicity).  The  agency 
concluded  that  several  of  these  tests 
were  well  conducted  and  demonsti^ted 
the  lack  of  mutagenic  effects  from  the 
irradiated  chicken.  The  agency  noted 
deficiencies  in  other  genetic  toxicity 
tests  that  prevented  reliance  on  such 
tests  as  a  basis  for  a  safety  assessment 
but  none  of  the  tests  provided  evidence 
of  a  mutagenic  effect. 

In  sum,  the  agency  concluded  on  the 
basis  of  all  die  evidence,  including  die 
toxicological  information  before  it,  dial 
poultiy  irradiated  at  up  to  3  kCy  was 
safe  (55  FR  18538  at  18543). 

2.  Objections 

a.  Letters.  FDA  received  several  letters 
with  multiple  signatures  that  were 
substantially  identical  in  content.  This 
group  of  letters  asserted  that  FDA's 
safety  decision  regarding  the  use  of 
ionizing  radiation  on  poultry  was  based 
solely  on  tests  in  mice,  rats,  and  dogs, 
and  raised  a  concern  that  studies  in 
FDA's  files,  other  than  those  described 
previously,  used  chicken  that  was 
irradiated  under  conditions  that  are 
different  from  those  in  the  regulation 
issued  by  FDA.  This  group  of  letters 
states  that  human  epidemiology  studies 
should  be  conducted  to  establish  the 
safety  of  the  use  of  radiation,  and  that 
public  hearings  should  be  held.  None  of 
die  letters  included  any  information  to 
support  this  objection. 

Because  these  submissions  provided 
no  information  to  support  their 
assertion  regarding  FDA's  safety  review, 
they  provide  no  basis  for  FDA  to 
reconsider  its  decision  to  issue  the 
poultry  final  rule.  Moreover,  diese 
submissions  provide  no  basis  for 


'  FDA  also  reviewed  a  carcinogenicity  study  in 
mice,  conducted  by  Bio-Research  Laboratories  Ud.. 
in  which  the  test  diet  contained  50  percent 
iiradiated  chicken.  The  agency  noted  that  the 
mouse  study  results  raised  no  concern  that 
irradiated  chicken  is  carcinogenic.  However.  FDA 
did  not  rely  on  this  study  because  there  wm» 
deGciencies  in  the  data  and  report. 
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granting  a  hearing  because  a  hearing 
request  must  include  specifically 
identified  reliable  evidence  that  can 
lead  to  resolution  of  a  factual  issue  in 
dispute.  A  hearing  will  not  be  granted 
on  the  t>asis  of  mere  allegations  or 
denials  or  general  descriptions  of 
positions  and  contentions 
(§  12.24(bK2)).  Therefore.  FDA  is 
denying  the  hearing  requested  by  these 
letters. 

b.  Objections  by  FWl.  In  one  of  its 
submissions,  FWI  contends  that  "FDA 
has  failed  to  demonstrate  that  there  is  a 
'reasonable  certainty'  that  irradiation  of 
poultry  at  300  krad  (3  kGyJ  is  not 
harmful,  and  that  therefore  the  Agency's 
approval  is  arbitrary  and  capricious." 
FWI  gives  four  reasons  for  its 
contention. 

i.  Power  of  the  dVO  chronic  rat 
feeding  study.  First.  FWI  raises  an  issue 
about  the  statistical  power  of  the 
chronic  feeding  study  in  rats  conducted 
by  CIVO.  Specifically,  FWI  asserts  that 
this  feeding  study  was  inadequate  for 
determining  safety  because  the  study 
did  not  have  sufficient  statistical  power 
to  demonstrate  that  the  cancer  risk  from 
consumption  of  irradiated  chicken 
would  be  less  than  one  in  a  million. 
FWI  stated:  "In  accordance  with 
procedures  applied  to  food  additives 
gBnerally.  testing  must  be  of  such 
sensitivity  that  even  a  small  incremental 
risk  of  cancer  cannot  escape  detection, 
namely  one  per  million,  extrapolated  to 
a  typical  hiunan  consumer."  FWI 
provided  the  results  of  statistical 
analyses  regarding  the  power  of  the  test 
In  a  background  statement  in  its 
submission,  FWI  also  stated  that 
"(g)iven  the  evidence  that  the  formation 
of  genotoxic  radiolytic  products  can  and 
does  occur,  a  petitioner  seeking 
approval  of  irradiation  of  poultry  •  *  * 
should  bear  the  burden  of  establishing 
the  magnitude  of  expected  cancer  risk, 
or  that  it  is  below  a  stated  level."  In 
support  of  its  objection,  FWI  submitted 
only  a  table  entitled  "Identification  of 
Genotoxic  Radiolytic  Products  in 
Irradiated  Organic  Media  or  Food,"  but 
this  table  contained  no  information  on 
genotoxicity  data  from  irradiated 
poultry.  FWI's  objection  did  not  dispute 
FDA's  conclusion  that  the  evidence 
demonstrated  that  irradiated  poultry 
was  not  mutagenic  (55  FR  18538  at 
18540). 

Neither  FDA's  guidelines  nor 
generally  accepted  scientific  procedures 
suggested  for  food  additive  testing 
recommend  that  carcinogenicity  testing 
be  sufficiently  sensitive  to  detect  an 
increased  cancer  risk  of  one  in  one 


million.^  FWI  provided  no  information 
to  support  its  contention,  either  by 
reference  to  FDA's  regulations  or  to  any 
other  requirement.  Thus,  FDA 
concludes  that  this  objection  raises  no 
issue  of  fact  that  can  be  resolved  at  a 
hearing.  Instead,  the  objection  simply 
states  FWI's  preference  for  a  policy 
regarding  carcinogenicity  testing.  A 
hearing  will  not  be  granted  on  issues  of 
policy  or  law  (§  12.24(b)(1)). 

In  addition,  FDA  does  not  dispute 
FWI's  contention  that  the  statistical 
power  of  this  test  is  such  that  it  cannot 
detect  an  increased  cancer  risk  of  one  in 
one  million.  However,  FWI  did  not 
demonstrate  why  prevailing  on  this 
factual  issue  would  be  adequate  to 
justify  the  action  requested 
(§  12.24(b)(4)). 

Additionally,  FWI  suggested  that  to 
increase  sensitivity  of  the  testing  the 
radiation  dose  should  have  been 
increased  tenfold  or  that  concentrated 
extracts  of  all  radiolytic  products 
formed  by  irradiating  chicken  should 
have  been  fed.^  Once  again,  FWI 


'  In  bet,  it  would  not  be  feasible  to  conduct  such 
tasting  in  laboratory  animals  for  substances 
ordinarily  consumed  at  anything  other  than  trivially 
low  levels  in  the  diet.  Generally,  to  increase  the 
power  of  a  test  one  must  increase  the  amount  of  test 
substance  fed  or  increase  the  number  of  animals  in 
aacfa  group.  For  example,  the  standard  approach  to 
■MM*  low  levels  of  carcinogenic  risk  is  to  feed  a 
sut>stance  in  large  amounts,  determine  the  risk  at 
such  a  high  dose,  and  extrapolate  to  lower  doses 
using  a  linear  extrapolation  model.  Using  such  a 
model  Id  detect  an  increased  risk  of  one  in  one 
million  from  a  substance  and  assuming  that  the 
study  design  could  delect  a  10  percent  cancer 
incidence  at  a  high  dose,  one  would  have  to  feed 
an  animal  100.000  times  the  amount  it  would 
consume  under  realistic  conditions.  This  clearly 
cannot  be  done  with  a  diet  of  chicken. 
Alternatively,  testing  thousands  of  animals  par 
group  would  overwhelm  normal  laboratory 
capabilities. 

Under  FDA  guidelines,  testing  of  a  food  additive 
is  generally  conducted  at  levels  no  higher  than  S 
percent  of  the  diet  for  nonnutritive  substances.  This 
level  can  be  higher  for  a  nutritive  substance, 
however,  provided  it  does  not  cause  a  significant 
nutritional  deficit  (Ref.  1).  As  noted  previously  and 
discussed  in  detail  in  the  poultry  final  rule,  the 
CIVO  studies  fed  chicken  irradiated  at  the 
maximum  dose  allowed  by  the  regulation,  as  well 
as  at  twice  that  dose,  in  amounts  equivalent  to  35 
percent  of  the  diet  (by  dry  weight).  Moreover,  based 
on  its  review  of  the  mutagenicity  data.  FDA 
concluded  that  there  was  no  basis  to  suspect  that 
irradiated  chicken  would  be  carcinogenic. 

>  Irradiation  doses  typically  can  be  raised  only 
marginally  higher  than  would  be  used  in  practice 
before  they  produce  effects  that  would  change  food 
significantly,  often  producing  an  unpalatable 
product  that  animals  will  not  eat.  Special 
processing  conditions  can  be  used  to  minimize  such 
effects,  however,  such  as  irradiating  food  in  the 
frozen  state  in  the  absence  of  air.  In  the  poultry 
final  rule.  FDA  cited  tests  conducted  at  a  dose 
approximately  10  limes  higher  than  the  CIVO 
studies,  which  studies  showed  no  adverse  effects 
related  to  irradiation  (55  FR  18539  at  18540).  FDA 
relied  primarily  on  the  CIVO  studies,  however, 
because  FDA  would  not  expect  irradiation  of 
poultry  at  a  dose  twiow  3  kCy  to  be  conducted 


submitted  no  information  to  establish 
that  the  testing  it  recommended  is 
required  to  demonstrate  safety,  or  even 
that  such  testing  would  be  valid  to 
assess  safety.  Nor  did  FWI  provide  any 
information  concerning  how  one  can 
conduct  such  a  study  or  how  one  can 
interpret  the  findings  in  the  context  of 
poultry  irradiated  at  a  dose  not  to 
exceed  3  kCy.  Because  FWI  provided  no 
evidence  to  consider  in  support  of  its 
assertion,  FDA  is  denying  the  request 
for  a  hearing  on  this  point  because  a 
hearing  will  not  be  granted  on  the  basis 
of  mere  allegations  or  denials  or  general 
descriptions  of  positions  and 
contentions  (§  12.24(b)(2)). 

ii.  Addition  ofethoxyquin  to 
irradiated  chicken  in  the  CIVO  studies. 
In  the  CIVO  studies,  the  researchers 
removed  water  from  the  chicken  by 
drying  over  hot  air,  in  order  to  preserve 
the  chicken  for  the  time  needed  to 
complete  the  testing.  Prolonged  contact 
with  hot  air  causes  lipids  (bts)  to  be 
oxidized  to  lipid  peroxides,  thereby 
rendering  the  food  rancid  and 
unpalatable.  Prolonged  storage  can  also 
lead  to  rancidity.  Thus,  the  researchers 
added  ethoxyquin,  an  antioxidant,  to 
the  chicken  to  prevent  rancidity. 
Preventing  rancidity  by  this  means  is  of 
importance  for  a  product  dried  and 
stored,  as  in  the  test. 

In  its  second  contention,  FWI  states 
that  the  CIVO  studies  were  seriously 
compromised  because  the  addition  of 
the  antioxidant  ethoxyquin  to  the 
chicken  decreased  the  levels  of  lipid 
peroxides  in  the  irradiated  chicken  to 
levels  comparable  to  those  in 
unirradiated  chicken.  FWI  contends  that 
these  decreased  levels  would  interfere 
with  the  observation  of  toxicity  from  the 
lipid  peroxides  that  were  formed  in 
higher  amounts  during  the  hot  air 
drying  of  irradiated  chicken  than  in  the 
unirradiated  chicken. 

In  the  poultry  final  rule,  FDA  noted 
that  ethoxyquin  had  been  incorporated 
into  both  die  control  diets  and  the  test 
diets  in  the  CIVO  studies.  The  agency 
acknowledged  (55  FR  18538  at  15839 
and  15840)  that  FDA  reviews  of  the 
CIVO  studies  had  raised  the  question  of 


using  the  processing  conditions  required  for  the 
higher  dose. 

Extracts  of  irradiated  foods  have  not  been  relied 
on  primarily  for  testing  because  radiolytic  products 
of  food  do  not  differ  in  any  particular  chemical  or 
physical  properties  from  other  components  of  food 
that  would  allow  them  to  be  specifically  extracted 
from  food.  Additionally,  radiolytic  products  are 
typically  identical  to  substances  that  occur 
lulurally  in  foods.  Therefore.  FDA  is  not  aware  of 
how  one  could  prepare  an  extract  that  would  ensure 
the  presence  of  all  radiolytic  products  while 
excluding  the  presence  of  other  similar  components 
of  food  that  did  not  result  from  irradiation.  The 
only  way  to  ensure  that  all  radiolytic  products  are 
preaent  is  to  feed  the  irradiated  food  itaelL 
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whether  the  addition  of  ethoxyquin 
could  compromise  the  study  and  that 
this  issue  needed  to  be  resolved  before 
FDA  coidd  reach  a  safety  decision.  After 
careful  consideration,  FDA  concluded 
that  the  addition  of  ethoxyquin  to 
prevent  rancidity  of  the  chicken  fat  did 
not  confound  the  results  of  the  study. 

The  effect  ofethoxyquin  is  to  retard, 
during  storage,  the  normal  oxidation  to 
peroxides  of  the  fatty  content  of  the  diet. 
Importantly,  ethoxyquin  cannot  reverse 
oxidation  that  has  already  taken  place. 
In  the  CIVO  studies,  ethoxyquin  was 
added  after  irradiation  of  the  meat. 
Therefore,  its  presence  would  not  alter 
the  effects  of  radiation  on  the  food 
(including  any  potential  effects  on  the 
formation  of  lipid  peroxides),  as  might 
occur  if  ethoxyquin  had  been  added 
beforehand  and  were  present  during 
irradiation.* 

FWI  did  not  dispute  FDA's 
explanation  in  the  final  rule  as  to  why 
addition  of  ethoxyquin  did  not 
compromise  the  CIVO  studies,  and 
provided  no  information  to  contradict 
the  agency's  conclusion.  Further.  FWI 
did  not  show  that  FDA  failed  to 
consider  important  information  that 
would  have  altered  the  agency's 
conclusion  on  this  issue.  Therefore, 
FDA  is  denying  this  objection  and 
request  for  a  hearing  because  a  hearing 
will  not  be  held  if  there  is  no  factual 
issue  that  can  be  resolved  by  available 
and  specifically  identified  reliable 
evidence  (§  12.24(b)(2)). 

iii.  Adequacy  of  all  CIVO  studies- 
other  issues.  In  its  objection,  FWI  also 
refers  to 

"*  •   *  additional  concerns  regarding 
all  the  CIVO  studies  (storage  of  the 
irradiated  chicken  for  periods  far  in 
excess  of  those  anticipated  for  human 
consiuners;  possibly  excessive 
supplementation  of  diets  with  vitamins 
A  and  E)  and  for  the  chronic  feeding 
study  in  particular  as  noted  in 
memoranda  provided  by  the  FDA 
*  •  *."  FWI  submitted  no  information 
to  substantiate  these  concerns.  FWI 
stated,  however,  that  the  short  amount 
of  time  available  to  file  objections 
following  issuance  of  the  poultry  final 
rule  precluded  a  detailed  examination 
of  the  issues  raised  by  these  studies.  ^ 


<  Moreover,  ethoxyquin  would  not  be  needed  for 
poultry  irradiated  and  stored  under  typical 
commercial  conditions.  Commercial  needs  would 
require  processing  and  storage  practices  that  would 
prevent  development  of  rancidity  in  order  to 
provide  a  marketable  product.  Thus,  the  agency 
dq^s  not  expect  that  high  levels  of  lipid  peroxides 
will  be  present  in  foods  that  are  sold  for  human 
consumption. 

»  With  respect  to  rtie  limited  time  available  for 
objections,  FDA  notes  that  the  notice  of  filing  for 
FAP  BM3422,  which  petition  contained  these 
studies,  was  publishcKd  more  than  3  years  prior  to 


FDA  is  denying  FWI's  request  for  a 
hearing  to  the  extent  that  it  is  based  on 
these  particular  contentions  because 
FWI's  request  identified  no  particular 
factual  issue  in  dispute  and  also  because 
FWI  provided  no  specific  evidence  that 
could  be  considered  at  such  a  hearing. 
As  noted,  a  hearing  will  not  be  granted 
on  the  basis  of  mere  allegations  or 
descriptions  of  positions  or  contentions 
(see  §  12.24(b)(1)  and  (b)(2)). 

iv.  Compliance  with  the  Bureau  of 
Foods  Irradiated  Food  Committee 
(BFIFC)  report  of  1980.  Finally,  FWI 
asserts  that  the  irradiated  poultry  final 
rule  did  not  comply  with  all  the 
recommendations  of  the  BFIFC  report 
issued  in  1980.  FWI  also  expressed 
disagreement  with  recommendations  in 
that  report. 

The  BFIFC  report  is  an  internal 
document  prepared  by  FDA  scientists 
that  provides  recommendations  for 
evaluating  the  safety  of  irradiated  foods 
based  on  the  known  effects  of  radiation 
on  foods  and  on  the  capabilities  of 
toxicological  testing.  T^e  report  was 
made  available  to  the  public  for 
comment  in  the  Federal  Register  of 
March  27.  1981  (46  FR  18992).  While 
the  report  and  the  comments  received 
on  it  have  aided  FDA's  thinking 
regarding  the  safety  testing  of  irradiated 
foods,  the  report  established  no 
requirements.  FDA  cited  the  BFIFC 
report  in  a  footnote  in  the  poultry  final 
rule  (55  FR  18538  at  18541)  to  illustrate 
how  the  toxicological  data  the  agency 
considered  (muc:h  of  which  was 
submitted  before  issuance  of  the  BFIFC 
report)  compared  to  the 
recommendations  in  the  repuirt. 

Consistent  with  section  409  of  the  act, 
FDA's  decision  on  the  safety  of 
irradiation  of  poidtry  was  based  on  the 
entire  record  of  that  proceeding. 
Further,  as  discussed  in  the  poultry 
final  rule,  in  reaching  its  conclusion 
that  irradiation  of  poultry  under 
conditions  specified  in  the  regulation 
does  not  present  a  toxicological  hazard 
(55  FR  18538  at  18541),  FDA  evaluated 
both  studies  submitted  in  the  petitions 
as  well  as  other  studies  of  irradiated 
chicken  available  in  agency  files. 
Although  FWI  alleged  that  some  of  the 
studies  that  FDA  evaluated  did  not 
comply  with  recommendations  in  the 
BFIFC  report,  FWI  did  not  present  any 
evidence  that  these  alleged 
inconsistencies,  even  if  true,  would 
have  led  to  a  different  conclusion 
concerning  the  safety  of  irradiation  of 
poultry.  Therefore,  FDA  is  denying  this 


FDA's  decision.  Thus,  all  safety  information  in  the 
petition,  including  the  CIVO  studies,  was  available 
to  FWI  under  the  Freedom  of  Information  Act  for 
a  significant  period  of  time  (2t  CFR  171.1(hHl)). 


objection  and  request  for  a  hearing 
because  it  raises  no  factual  issue  that, 
even  if  resolved  in  the  way  sought  by 
the  objection,  would  justify  the  action 
requested  (§  12.24(b)(4)). 

B.  Environmental  Issues 

1.  FDA's  Finding  of  No  Significant 
Impact 

In  reaching  its  decision  to  permit  the 
irradiation  of  poultry  at  up  to  3  kCy,  the 
agency  carefully  considered  the 
environmental  effects  of  this  action,  as 
required  luider  the  National « 
Environmental  Policy  Act  (NEPA).  After 
carefully  reviewing  the  environmental 
assessment  (EA)  submitted  by  FSIS  for 
FAP  7M3974  and  environmental 
information  submitted  by  RTI  for  FAP 
8M3422,  FDA  concluded  that  diis 
particular  action  would  not  have  a 
significant  impact  on  the  human 
environment,  and  that  an  environmental* 
impact  statement  was  not  required.  The 
agency's  FONSI  and  the  evidence 
supporting  it,  including  material  from 
both  the  FSIS'  EA  and  the  submissions 
from  RTI,  were  placed  on  display  at 
FDA's  Dockets  Management  Branch. 

A  key  element  in  the  EA  and  in  FDA's 
FONSI  is  the  regulatory  controls  exerted 
by  various  regulatory  bodies,  such  as  the 
Nuclear  Regulatory  Commission  (NRC), 
the  Occupational  Safety  and  Health 
Administration,  the  Department  of 
Transportation,  the  Environmental 
Protection  Agency,  FDA  itself,  and 
various  State  and  local  authorities. 
These  controls  are  designed  to  ensure 
that  any  substances  that  may  be  lavtrfully 
emitted  into  the  environment  will  not 
pose  a  significant  environmental 
impact.  'These  controls  and  regulations 
were  cited  in  the  materials  considered 
by  FDA,  which  material  formed  the 
basis  of  its  FONSI. 

2.  Objections  by  FWI 

lo  its  second  objection,  FWI  contends 
that  FDA's  FONSI  is  "inadequate  "  FWI 
requested  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
and  an  open  public  hearing  on  the 
existing  and  potential  dangers  of  the 
irradiation  industry.  Specifically,  FWI 
maintained  that  the  agency's  FONSI  is 
inadequate  because  it: 

•  "   •  relies  strictly  on  information 
submitted  by  those  who  stand  to  gain  from 
the  approval  of  poultry  irradiation:  *  •  • 
extensively  cites  materials  tubmitted  by 
Martin  Welt,  a  convicted  felon  with  a 
criminal  record  of  deceiving  federal 
regulatory  agencies;  •   •   •  completely 
disregards  the  foot  that  there  have  already 
been  nimierous  irradiation  accidents  and, 
thus,  must  be  deemed  inadequate. 

The  objection  also  states  that: 

In  documents  released  by  FSIS  within  the 
past  year,  initially  there  is  no  mention  of 


64106  Federal  Register  /  Vol.  62,  No.  232  /  Wednesday.  December  3.  1997  /  Rules  and  Regulations 


irradiation  as  a  potential  research  area;  and 
then,  later,  the  FSIS  declares  that  alternatives 
to  the  irradiation  solution  need  not  be 
discussed  when  considering  the 
environmental  impact  of  the  technology.  This 
contradiction  alone  warrants  a  hearing  and 
should  prove  the  need  for  a  full 
Environmental  Impact  Statement. 

Finally,  the  objection  also  requested 
an  extension  of  the  comment  period, 
asserting  that: 

FDA;  •   •   •  received  the  original  petition 
(FAP  7M3974)  seeking  approval  for  poultry 
irradiation  in  February,  1977  [sic]  and,  thus, 
it  has  taken  your  agency  more  than  13  years 
to  come  to  your  final  decision.  You  are  now 
granting  the  public  a  mere  30  days  to 
comment  on  a  ruling  that  took  your  agency 
more  than  13  years  to  decide  upon. 

FDA  notes  that  FWI  misinterprets  the 
statutory  30-day  objection  period,  which 
is  specified  in  section  409(f)  of  the  act. 
as  an  opportunity  for  comment.  The 
poultry  final  rule  issued  in  the  Federal 
Register  of  May  2,  1990,  was  a  final  rule 
and  the  opportunity  for  comment  ended 
at  that  time.  As  noted  in  section  I  of  this 
document,  the  agency  had  announced  in 
the  Federal  Register  of  February  20, 
1987.  the  filing  of  FAP  7M3974  and  the 
filing  of  FAP  8M3422  in  the  Federal 
Register  of  March  3.  1987.  Thus,  FWI 
had  notice  of  the  filing  of  the  petitions 
and  had  ample  time  to  comment.  The 
time  to  submit  objections  is  established 
by  statute  (section  409(f)  of  the  act),  and 
thus,  is  not  a  deadline  established  by 
FDA.  However,  because  the  submission 
from  FWI  was  submitted  within  the 
objection  period,  FDA  is  considering  it 
as  an  objection. 

In  the  following  discussion,  FDA 
addresses  each  of  FWI's  points  outlined 
previously,  as  well  as  the  data  and 
information  filed  in  support  of  each, 
comparing  each  to  the  standards  for  a 
hearing  in  §12.24. 

a.  Information  submitted  by  interested 
parties.  The  mere  fact  that  information 
has  been  submitted  by  a  party  with  an 
interest  in  an  issue  under  agency 
consideration  is  not  sufficient  reason  to 
reject  that  information.^  In  fact,  each 
petitioner  is  required  by  FDA 
regulations  to  submit  an  EA  as  part  of 
its  food  additive  {wtition  unless  the 
action  sought  by  the  petitioner  qualifies 
for  a  categorical  exclusion.  In  assessing 
the  potential  environmental  impact  that 
could  result  from  the  approval  of  use  of 
a  food  additive,  including  the  use  of 
sources  of  radiation  in  food  processing. 
FDA  critically  evaluates  the  information 
submitted  in  the  petitioner's  EA. 


consistent  with  the  applicable  agency 
regulations  (part  25  (21  CFR  part  25)). 

FWI  has  failed  to  submit  any  evidence 
that  would  call  into  question  the 
validity  of  any  of  the  specific 
information  submitted  by  the  petitioners 
and  relied  upon  by  FDA.  FWI  is  merely 
asserting  its  opinion  that  an  EA 
submitted  by  a  petitioner  is  inherently 
inadequate.  Accordingly,  the  agency  is 
denying  FWI's  request  for  a  hearing 
because  a  hearing  will  not  be  granted  on 
issues  of  policy  or  law  (§  12.24(b)(4)), 
nor  will  one  be  granted  on  the  basis  of 
mere  allegations  or  denials  or  general 
descriptions  of  positions  or  contentions 
(§  12.24(b)(1)). 

b.  Petitioner  convicted  of  crimes.    In 
its  objection.  FWI  also  contends  that  the 
agency's  FONSI  is  inadequate  because 
"*  *   *  it  extensively  cites  materials 
submitted  by  Martin  Welt,  a  convicted 
felon  with  a  criminal  record  of 
deceiving  federal  regulatory  agencies." 
FWI  did  not  provide  any  specific 
information  to  question  the  reliability  or 
accuracy  of  the  environmental 
information  contained  in  FAP  8M3422^ 
or  FAP  7M3974.  To  support  its 
objection.  FWI  submitted  a  copy  of  the 
government's  sentencing  memorandum 
in  United  States  v.  Welt.  Criminal  #88- 
87,  U.S.  District  Court,  District  of  New 
Jersey,  1988,  (dated  August  30, 1988. 
from  Samuel  A.  Alito,  Jr.,  United  States 
Attorney,  to  the  Honorable  Maryanne 
Trump  Barry,  United  States  District 
Court,  District  of  New  Jersey,  with 
attachments). 

A  food  additive  regulation  is  a 
conclusion  that  use  of  the  additive  in 
compliance  with  the  conditions  of  use 
specified  in  such  regulation  is  safe;  a 
food  additive  regulation  is  not  a  license 
for  an  individual  petitioner.  Similarly, 
the  FONSI  is  a  conclusion  that  use  of 
the  additive  under  the  proposed 
conditions  of  use,  which  includes 
compliance  with  applicable  Federal, 
State,  and  local  regulations,  will  not 
result  in  a  significant  impact  on  the 
human  environment.  The  fact  that 
Martin  Welt  (once  the  president  of  one 
of  the  petitioners)  is  a  convicted  felon 
is  not  in  dispute.  However,  Dr.  Welt's 
status  is  wholly  irrelevant  to  the 
agency's  evaluation  of  the  potential 
environmental  impact  of  the  ppultry 
final  rule.  FDA  evaluated  the 
environmental  information  supplied  by 
RTI  and  the  EA  submitted  by  FSIS  in  an 
independent,  scientific  and  critical 
fashion.  It  is  the  quality  of  the  data  and 


"Moreover,  the  agmcy  notes  thai,  the  USDA.  one 
of  the  petitioners,  does  not  stand  to  gain  from  the 
approval  of  poultry  irradiation,  contrary  to  FWI's 
contention  that  the  enviroomentai  information  was 
submitted  by  those  who  do. 


'Dr.  Martin  Welt  was  the  president  of  RTI  when 
it  submitted  FAP  8M3422.  As  the  responsible 
company  official,  he  signed  the  environmental 
information  submitted  in  that  petition.  At  the  time 
FDA  issued  its  final  rule.  Dr.  Welt  was  no  longer 
part  of  RTI  managemem. 


conclusions  drawn  from  the  information 
provided  that  are  important.  FWI  raised 
no  allegation  as  to  the  accuracy  or 
credibility  of  the  submitted  information, 
nor  did  it  identify  any  information  FDA 
ignored  or  misinterpreted  in  issuing  its 
FONSI.  Accordingly,  FDA  is  denying 
FWI's  request  for  a  hearing  on  this  issue 
because  a  hearing  will  not  be  granted  on 
factual  issues  that  are  not  determinative 
to  the  action  requested  (see 
§  12.24(b)(4)). 

c.  Accidents  at  irradiation  facilities. 
FWI  also  objected  to  the  agency's  FONSI 
on  the  grounds  that  the  EA  prepared  by 
USDA  "fails  to  mention  the  numerous 
irradiation  accidents  which  have 
already  occurred  in  the  U.S. — many  of 
which  have  resulted  in  environmental, 
worker  and  product  contamination." 
FWI  contends  that  should  the  poultry 
industry  widely  adopt  the  use  of 
irradiation,  the  need  for  irradiation 
facilities  will  be  greatly  expanded  and 
that  there  are  additional  risks  inherent 
in  such  an  expanded  irradiation 
industry.  In  support  of  its  objection. 
FWI  submitted  the  following: 

1.  A  document  entitled  "Fact  Sheet — 
Radiation  Sterilizers,  Inc.  (RSI)  Incident, 
prepared  by  James  L.  Setser." 

2.  A  document  entitled  "Summary — 
First  Interim  Report  of  the  RSI  Incident 
Evaluation  Task  Force,"  June  1989. 

3.  A  document  entitled  "Statement 
Before  the  Incident  Evaluation  Task 
Force  for  the  Governor  of  Georgia," 
prepared  by  Judith  H.  Johnsrud, 
Research  Director,  Food  and  Water,  Inc., 
October  17,  1988. 

4.  A  list  of  "Irradiation  incidents  at 
large  scale  gamma  irradiation  facilities, 
1974  to  1988,"  compiled  by  Brion 
Sprinsock.  National  Coalition  to  Stop 
Food  Irradiation. 

5.  A  transcript  of  the  morning  session 
of  the  U.S.  Nuclear  Regulatory 
Commission  Irradiator  Workshop  held 
on  May  24, 1988. 

FDA's  action  in  issuing  a  food 
additive  regulation  permitting  the 
irradiation  of  poultiy  at  up  to  3  kGy 
allows  licensed  irradiation  processors  to 
include  poultry  among  the  products 
treated  at  their  facilities.  Such 
irradiation  of  poultry  is  subject, 
however,  to  all  applicable  regulations, 
including  local.  State,  and  Federal 
safety  regulations.  FDA's  FONSI  is  a 
statement  that  irradiation  of  poultry,  in 
compliance  with  all  applicable 
regulations,  will  not  have  a  significant 
impact  on  the  environment.  It  is  entirely 
reasonable  for  FDA  to  evaluate  the        . 
environmental  effects  of  this  food 
additive  approval  on  the  basis  that 
facilities  will  operate  in  cempliance 
with  applicable  safety  rules.  To  assume 
that  facilities  will  not  operate  in  such 
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compliance  would  be  highly  speculative 
and  essentially  be  a  requirement  that 
FDA  perform  a  worst-case  analysis 
when  evaluating  the  potential 
environmental  impact  of  an  agency 
action.  This  is  simply  not  what  NEPA 
requires  (see  Robertson  v.  Methow 
Valley  Citizens  Council,  490  U.S.  332. 
355  (1989)). 

Importantly,  the  poultry  final  rule,  in 
and  of  itself,  does  not  permit  any 
additional  building  or  operation  of 
irradiation  facilities,  and  thus,  does  not 
directly  result  in  any  increased  risk  of 
accidents  at  such  facilities.  Before  an 
irradiation  facility  is  built,  other 
regulatory  agencies  with  oversight 
regarding  its  site  design,  location, 
licensing,  and  radiation  control 
procedures  (such  as  the  NRC)  must 
issue  permits.  The  evaluation  of  the 
environmental  impact  of  the 
construction  and  operation  of  these 
facilities  is,  under  NEPA,  the 
responsibility  of  the  licensing  agency  or 
agencies.  FDA's  environmental 
evaluation  in  this  case,  and  thereby 
FDA's  FONSI.  was  not  intended  to 
reassess  the  environmental  impact 
issues  that  are  the  responsibility  of  other 
regulatory  agencies.  In  fact,  under 
NEPA,  an  agency  is  not  required  to 
assess  the  environmental  impact  of  a 
portion  of  a  project  where  a  second 
agency  has  jurisdiction  over  such 
portion  (see  State  ofN.C.  v.  City  of 
Virginia  Beach.  951  F.2d  596  (4th  Cir. 
1991)). 

Accordingly,  even  if  there  have  been 
accidents  at  irradiation  facilities,  or 
even  if  there  would  be  an  increased  risk 
of  such  accidents  as  a  result  of  the 
poultry  final  rule,  these  facts  have  no 
bearing  on  FDA's  EA  of  its  action.  Thus, 
FDA  is  denying  a  hearing  on  this  issue 
because  a  hearing  will  not  be  granted  on 
factual  issues  that  are  not  determinative 
with  respect  to  the  action  requested 
(§  12.24(b)(4)). 

d.  Alleged  contradiction.  FWI  also 
objects  to  FDA's  FONSI  on  the  grounds 
of  an  alleged  contradiction  between 
information  in  FSIS's  EA  and  other  FSIS 
documents  and  cites  an  article  from  The 
Food  and  Drug  Letter  (April  28, 1989)  in 
support  of  its  objection.  According  to 
FWI,  FSIS  declared  in  its  EA  that 
alternatives  to  irradiation  need  not  be 
discussed  when  considering  the 
environmental  impact  of  the  technology 
and  yet.  in  the  article  in  The  Food  and 
Drug  Letter,  did  not  mention  irradiation 
as  one  of  the  research  areas  for 
potentially  solving  the  bacterial 
problem. 

The  material  cited  by  FWI  does  not 
support  its  contention.  In  preparing  an 
EA,  petitioners  are  required,  under 
§  25.3la(a)(ll),  to  consider  alternatives 


to  the  proposed  action  if  potential 
adverse  environmental  impacts  have 
been  identified  for  the  proposed  action 
(§  25.31a(a)(ll)).  After  evaluating  the 
FSIS'  EA.  the  agency  found  that 
irradiation  of  poultry  in  compliance 
with  existing  laws  and  regulations  will 
not  lead  to  a  significant  impact  on  the 
environment.  Because  no  adverse 
impacts  are  expected,  the  agency  did 
not  require,  and  FSIS  did  not  address, 
alternatives  to  the  proposed  action 
under  format  item  11  of  the  EA.  It 
should  also  be  noted  that,  contrary  to 
FWI's  contention,  FSIS  did  not  claim  in 
its  EA  that  irradiation  is  the  only 
solution  to  food-bome  pathogens. 

The  article  referred  to  by  F^I  from 
The  Food  and  Drug  Letter  discusses 
areas  identified  by  FSIS  for  future 
research  for  potential  solutions  to  the 
problem  of  microbial  contamination  in 
poultry;  at  that  time,  irradiation  had 
already  been  a  subject  of  research  as  a 
potential  solution  to  this  problem.  Thus, 
there  is  no  contradiction  between  the 
statements  made  by  FSIS  in  its  EA  and 
in  the  article  in  The  Food  and  Drug 
Letter. 

In  order  to  justify  a  hearing  on  this 
issue,  FWI  would  need  to  provide 
credible  evidence  that  challenges  FDA's 
conclusion  that  the  irradiation  of 
poultry  in  compliance  with  existing 
regulations  will  not  lead  to  a  significant 
impact  on  the  environment  (see 
§  12.24(b)(2)).  FWI  has  not  done  so  and. 
thus,  has  failed  to  meet  a  threshold 
burden  of  tendering  evidence  that 
suggests  a  need  for  a  hearing  (Costle  v. 
Pacific  Legal  Foundation,  supra,  445 
U.S.  at  214). 

V.  Summary  and  QmclusioDS 

The  safety  of  poultry  irradiated  at  up 
to  3  kCy  has  been  thoroughly  tested  and 
the  data  have  been  reviewed  by  the 
agency.  As  discussed  previously,  FDA 
concluded  that  the  available  studies 
establish  the  safety  of  poultry  irradiated 
at  doses  up  to  3  kCy  for  human 
consumption. 

The  petitioner  has  the  burden  to 
demonstrate  safety  before  FDA  can 
approve  the  use  of  a  food  additive. 
Nevertheless,  once  the  agency  makes  a 
finding  of  safety  in  an  approval 
document,  the  burden  shifts  to  an 
objector,  who  must  come  forward  with 
evidence  that  calls  into  question  FDA's 
conclusion  [American  Cyanamid  Co.  v. 
FDA,  606  F2d.  1307,  1314-1315  (D.C. 
Cir.  1979)). 

None  of  those  objecting  to  the  final 
rule  has  identified  any  information  in 
the  record  that  was  misconstrued  by 
FDA  to  support  the  objector's  claim  that 
the  agency  incorrectly  concluded  that 
consumption  of  poultry  irradiated  at  up 


to  3  kGy  is  safe.  Nor  has  any  objector     • 
established  that  the  agency  overlooked 
significant  information  in  reaching  its 
conclusion.  Indeed,  none  of  the 
objections  presented  any  relevant 
evidence  that  has  not  already  been 
carefully  reviewed  and  weighed  by  the 
agency.  The  agency  has  determined  that 
the  objections  do  not  raise  any  genuine 
and  substantial  issue  of  fact  that  would 
justify  an  evidentiary  hearing  on  any  of 
the  objections  raised  (§  12.24(b)), 
Accordingly,  FDA  is  overruling  the 
objections  and  is  denying  the  requests 
for  a  hearing.  In  addition,  FWI's  request 
for  a  stay  of  the  effectiveness  of  the  May 
2, 1990,  regulation  until  a  hearing  is 
held  is  moot  because  FDA  is  denying  all 
hearing  requests. 

FDA  is  confirming  May  2. 1990,  as  the 
effective  date  of  the  regulation. 

VI.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857,  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

1.  FDA,  Bureau  of  Foods.  "Toxicological 
Principles  for  the  Safety  Assessment  of  Direct 
Food  Additives  and  Color  Additives  Used  in 
Food."  Appendbc  in,  p.  18. 1982. 

Dated:  November  26, 1997. 

Mkhael  A.  Friedman 

Load  Deputy  Commissinerfor  the  Food  and 
Drug  Administration. 

(FR  Doc.  97-31739  Filed  12-2-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 


[Docket  No.  94^-0289] 

Irradiation  in  tha  Production,       s 
Processing  and  Handling  of  Food 

AQBCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  a  source  of  radiation  to 
treat  refrigerated  or  frozen  imcooked 
meat,  meat  byproducts,  and  certain  meat 
food  products  to  control  foodbome 
pathogens  and  extend  product  shelf-life. 
This  action  is  in  response  to  a  petition 
filed  by  Isomedix,  Inc. 
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DATES:  Effective  December  3,  1997; 
written  objections  and  requests  for  a 
hearing  by  January  2,  1998, 

AiX)RESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Hansen.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
206),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3093. 
SUPPCEMENTAHY  INFORMATION: 
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I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  25,  1994  (59  FR 
43848),  FDA  announced  that  a  food 
additive  petition  (FAP  4M4428)  had 
been  filed  by  Isomedix,  Inc.,  11  Apollo 
Dr.,  Whippany.  NJ  07891,  proposing 
that  part  179  Irradiation  in  the 
Production,  Processing  and  Handling  of 
Food  (21  CFR  part  179)  be  amended  to 
provide  for  the  safe  use  of  a  source  of 
radiation  to  treat  the  fresh  or  frozen  raw 
edible  tissue  of  domesticated 
mammalian  human  food  sources  for 
purposes  of  reduction  of  parasites  and 
microbial  pathogens,  and  extension  of 
product  shelf-life. 

Several  letters,  from  members  of 
academia  and  from  a  trade  group,  were 
received  in  response  to  the  filing  of  the 
petition.  The  letters  urged  FDA  to 
approve  irradiation  of  beef  and  other 
meats,  and  expressed  the  belief  that  the 
use  of  irradiation  could  benefit  public 
health  and  improve  the  safety  of  meat 
by  controlling  foodbome  pathogens. 
Because  the  letters  expressed  general 
support  for  the  agency's  action,  but 
provided  no  substantive  information, 
these  comments  will  not  be  addressed 
further. 

The  comments  illustrate,  however,  a 
heightened  public  awareness  of  the 
health  threat  posed  by  pathogens  in  or 


on  meat.  Among  these,  Escherichia  coli 
Ol57:H7,  Salmonella  sp.,  and 
Clostridium  perfringens  are  of  primary 
concern  from  a  public  health 
standpoint;  E.  coli  Ol57:H7  because  of 
the  severity  of  the  illness  associated 
with  the  organism,  and  Salmonella  and 
C.  perfringens  because  of  the  high 
number  of  outbreaks  and  individual 
cases  of  foodbome  illness  associated 
with  these  pathogens  (Refs.  1  and  2).' 
Although  proper  handling  practices 
and  cooking  to  recommended  internal 
temperatures  are  effective  interventions 
in  preventing  foodbome  illness 
associated  with  meat  products,  much 
effort  has  gone  into  the  development  of 
other  interventions  aimed  at  reducing 
microbial  pathogens.  Irradiation  has 
been  proposed  as  one  such  additional 
tool. 

The  subject  petition  requests  that  FDA 
amend  the  food  additive  regulations  to 
authorize  the  use  of  ionizing  radiation 
to  "control  microbial  pathogens  in  raw, 
fresh-chilled,  and  frtizen  intact  and 
comminuted  edible  tissue  of  the  skeletal 
muscle  and  organ  meat  of  domesticated 
mammalian  food  sources;  with 
concomitant  control  of  infectious 
parasites,  and,  extension  of  acceptable 
edible/marketable  life  of  chilled/ 
refrigerated  and  defrosted  meat  through 
the  reduction  in  levels  of  spoilage 
microorganisms."  The  petition  also 
specifies  that  the  proposed  foods  are  to 
be  "primarily  from  bovine,  ovine, 
porcine,  and  equine  sources."  The 
petition  requests  that  a  maximum  dose 
of  4.5  kiloGray  (kGy)  be  established  for 
the  irradiation  of  fresh  (chilled,  not 
frozen)  meat,  and  that  a  maximum  dose 
of  7.0  kGy  be  established  for  the 
irradiation  of  frozen  meat. 

In  this  final  mle,  FDA  is  adding 
refrigerated  and  frozen  uncooked  meat, 
meat  b)rproducts  (e.g.,  edible  organs 
such  as  the  liver  and  the  kidneys)  and 
certain  meat  food  products  (e.g.,  ground 
beef  and  hamburger)  to  the  list  of  foods 


'  E.  coli  Ol57:H7  causes  hemorrhagic  coliUs.  a 
severe  illness,  the  symptoms  of  which  include  high 
fever,  vomiting,  and  bloody  diarrhea,  with 
consequent  dehydration.  In  patients  with  weakened 
or  immature  immune  systems,  the  infection  can 
progress  to  hemolytic  uremic  syndrome  (HUS),  a 
life-threatening  kidney  disease  with  a  mortality  rate 
of  6  percent  (Ref.  3).  The  number  of  outbreaks  in 
the  United  States  reported  to  be  associated  with  E. 
coli  Ol57:H7  has  increased  from  4  in  1992  to  30 
in  1994;  E.  coli  Ol57 :H7  has  been  estimated  to 
cause  more  than  20,000  infections  and  250  deaths 
each  year  (Ref  4). 

Salmonella  sp  are  a  leading  reported  cause  of 
foodbome  bacterial  diseases  (Ref.  5)  and  have  been 
reported  to  be  associated  with  48  percent  of  beef- 
related  outbreaks  (Ref.  2).  C.  perfringens  is  also  an 
important  agent  of  foodborne  microbial  disease, 
with  a  projected  incidence  of  652,000  cases  and  7.6 
deaths  per  year  During  1973  to  1987,  beef 
accounted  for  30  percent  of  all  C  perfringens  type 
A  food  poisoning  outbreaks  (Ref.  6). 


that  are  authorized  (under  §  179.26(b)) 
for  treatment  with  ionizing  radiation.  In 
addition,  FDA  is  establishing  4.5  kGy  as 
the  maximum  permitted  dose  for 
irradiation  of  refrigerated  meat,  meat 
byproducts,  and  certain  meat  food 
products;  and  7.0  kGy  as  the  maximum 
permitted  dose  for  irradiation  of  fi^jzen 
meat,  meat  byproducts  and  certain  meat 
food  products. 

The  foods  that  are  set  forth  in  the 
regulation  below  are  all  subject  to  the 
Federal  Meat  Inspection  Act  (21  U.S.C. 
601.  et  seq.).  and  are  defined  by  the  U.S. 
Department  of  Agriculture/Food  Safety 
and  Inspection  Service  (USDA/FSIS)  in 
Utle  9  of  the  Code  of  Federal 
Regulations.  These  foods  include  meat, 
as  defined  by  USDA/FSIS  in  9  CFR 
301.2(rr),2  meat  byproducts,  as  defined 
by  USDA/FSIS  in  9  CFR  301.2(tt),3  and 
certain  meat  food  products*  from  among 
those  defined  by  USDA/FSIS  in  9  CFR 
301.2(uu). 

In  the  text  of  this  document,  the  tenn 
"meat"  will  be  used  to  refer  collectively 
to  meat,  meat  byproducts,  and 
applicable  meat  food  products.  When, 
in  the  text  of  this  document,  the 
discussion  is  also  applicable  to  foods 
that  might,  in  common  usage,  be 
referred  to  as  a  meat  or  as  a  type  of  meat 
(e.g..  chicken,  turkey,  or  fish),  but  that 


'  Meat.  (1)  The  part  of  the  muscle  of  any  cattlt. 
sheep,  swine,  or  goats,  which  is  skeletal  or  which 
is  found  in  the  tongue,  or  in  the  diaphragm!  or  in 
the  heart,  or  in  the  esophagus,  with  or  without  the 
accompanying  and  overlying  fat.  and  the  portions 
of  bone.  skin,  sinew,  nerve,  and  blood  vessels 
which  normally  accompany  the  muscle  tissue  and 
which  are  not  separated  from  it  in  the  process  of 
dressing.  It  does  not  include  the  muscle  found  in 
the  lips,  snout,  or  ears.  This  term,  as  applied  to 
products  of  equines,  shall  have  a  meaning 
comparable  to  that  provided  in  this  paragraph  with 
respect  to  cattle,  sheep,  swine,  and  goats. 

(2)  The  product  derived  from  the  mechanical 
separation  of  the  skeletal  muscle  tissue  from  the 
bones  of  livestock  using  the  advances  in  mechanical 
meat/bone  separation  machinery  and  meat  recovery 
systems  that  do  not  crush,  grind,  or  pulverize 
bones,  and  frtjm  which  the  bones  emerge 
comparable  to  those  resulting  from  hand-deboning 
(i.e..  essentially  intact  and  in  natural  physical 
conformation  such  that  they  are  recognizable,  such 
as  loin  and  rib  bones,  when  they  emerge  from  the 
machinery)  which  meets  the  criteria  of  no  more 
than  0.15  percent  or  150  mg/100  gm  of  product  for 
calcium  (as  a  measure  of  bone  solids  content) 
within  a  tolerance  of  0.03  percent  or  30  rag. 

''Meat  byproduct.  Any  part  capable  of  use  as 
human  food,  other  than  meat,  which  has  been 
derived  kom  one  or  more  cattle,  sheep,  swine,  or 
goats.  This  term,  as  applied  to  products  of  equines. 
shall  have  a  meaning  comparable  to  that  provided 
in  this  paragraph  with  respect  to  cattle,  sheep, 
swine,  and  goats. 

♦Specifically,  those  meat  food  products  within 
the  meaning  of  9  CFR  301.2(uu),  with  or  without 
nonfluid  seasoning,  that  are  otherwise  composed 
solely  of  intact  or  ground  meat  and/or  meat 
byproducts  Ce.g.,  ground  beef  as  in  9  CFR  319.15(a); 
hamburger  as  in  9  CFR  319  15(b);  certain  defatted 
beef  or  pork  products  as  in  9  CFR  319.15(e)  and  9 
CFR  319.29(a).  respectively;  mechanically  separated 
(species)  as  in  9  CFR  319.5).  r 


Federal  Register  /  Vol.  62,  No.  232  /  Wednesday,  December  3.  1997  /  Rules  and  Regulations  64100 


do  not  conform  to  the  definitions  of 
meat,  meat  byproducts,  or  meat  food 
products  in  Utle  9  of  the  Code  of 
Regulations,  the  term  "flesh  food(s)" 
will  be  used  instead, 

n.    Evaluation  of  Safety 

Under  section  201  (s)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  321  (s)),  a  source  of  radiation 
used  to  treat  food  is  defined  as  a  food 
additive: 

•  *  *  The  term  "food  additive"  means  any 
substance  the  intended  use  of  which  results 
or  may  reasonably  be  expected  to  result, 
directly  or  indirectly,  in  its  becoming  a 
component  or  otherwise  affecting  the 
characteristics  of  any  food  (including  any 
substance  intended  for  use  in  producing, 
manufacturing,  packing,  processing, 
preparing,  treating,  packaging,  transporting, 
or  holding  food;  and  including  any  source  of 
radiation  intended  for  any  such  use)  *  *  *. 

Under  section  409(c)(3)(A)  of  the  act 
(21  U.S.C.  348(c)(3)(A)).  a  food  additive 
cannot  be  approved  for  a  particular  use 
imless  a  fair  evaluation  of  the  evidence 
establishes  that  the  additive  is  safe  for 
that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  (the  Amendment) 
is  explained  in  the  legislative  history  of 
the  provision:  "Safety  requires  proof  of 
a  reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive.  It  does  not — and  cannot — 
require  proof  beyond  any  possible  doubt 
that  no  harm  will  result  under  any 
conceivable  circumstance"  (H.  Rept. 
2284.  85th  Cong.,  2d  sess.  4  (1958)). 
This  concept  of  safety  has  been 
incorporated  into  FDA's  food  additive 
regulations  (21  CFR  170.3(i)). 

The  legislative  history  of  the 
Amendment  clearly  reflects  that 
Congress  recognized  that  it  is 
impossible  to  establish  with  complete 
certainty  the  absolute  harmlessness  of 
any  chemical  substance.  The  concept  of 
safety  contained  in  the  Amendment  has, 
as  its  focus,  the  reduction  of  imcertainty 
about  the  safety  of  an  additive  to  the 
point  where  the  agency  can  reasonably 
conclude  that  no  harm  will  result  from 
its  proposed  use. 

The  statute  does  not  prescribe  the 
safety  tests  to  be  performed  but  leaves 
that  determination  to  the  discretion  and 
scientific  expertise  of  FDA.  Not  all  food 
additives  require  the  same  amount  or 
type  of  testing.  The  amount  and  type  of 
testing  required  to  establish  the  safety  of 
an  additive  will  vary  depending  on  the 
particular  additive  and  its  intended  use. 
In  this  particular  case,  the  additive  is 
not,  literally,  added  to  food.  Instead,  a 
source  of  radiation  is  used  to  process  or 
treat  food  such  that,  analogous  to  other 
food  processes,  its  use  can  affect  the 
characteristics  of  the  food.  In  the  subject 


petition,  the  intended  technical  effect  is 
a  change  in  the  microbial  load  of  the 
food,  specifically,  a  reduction  in  the 
numbers  of  microorganisms,  both 
pathogenic  and  nonpathogenic,  in  or  on 
meat.  It  is  important  to  realize,  however, 
that  the  petitioner  is  not  required  to 
show,  nor  is  FDA  permitted  to  consider, 
that  irradiation  of  meat  has  benefits, 
health  or  otherwise,  for  consumers  of 
irradiated  meat.  The  legislative  history 
of  the  Amendment  is  clear  on  this  point: 

The  question  of  whether  an  additive 
produces  such  [a  technical)  effect  (or  how 
much  of  an  additive  is  required  for  such  an 
effect)  is  a  factual  one.  and  does  not  involve 
any  judgement  on  the  part  of  the  Secretary 
whether  such  effect  results  in  any  added 
'value'  to  the  consumer  of  such  food  or 
enhances  the  marketability  from  a 
merchandising  point  of  view, 

S.  Rept.  2422.  85th  Cong..  2d  sess.  7 
(1958).  Accord:  H.  Rept.  2284.  85th 
Cong..  2d  sess.  6  (1958) 

Thus,  in  evaluating  the  safety  of  a 
source  of  radiation  to  treat  meat 
intended  for  human  consumption.  FDA 
cannot  consider  the  possible  benefits  to 
consumers  or  to  food  processors. 
Instead,  the  agency  must  identify  the 
various  effects  that  can  result  from 
irradiating  this  food  and  assess  whether 
any  of  these  effects  may  pose  a  human 
health  risk.  In  this  regard,  three  areas  of 
concern  need  to  be  addressed:  potential 
toxicity,  nutritional  adequacy,  and 
potential  microbiological  risk.  Each  of 
these  areas  is  discussed  in  detail  in 
section  III  of  this  document. 

m.  Evaluation  of  Safisty  of  the 
Petitioned  Use  of  a  Source  of  Radiation 

The  petitioner  submitted  a  large 
number  of  published  articles  and  other 
study  reports  containing  data  and 
information  in  the  areas  of  radiation 
chemistry.^  dietary  consumption 
patterns,  toxicology,  nutrition,  and 
microbiology.  FDA  has  reviewed  the 
data  and  studies  submitted  in  the 
petition,  as  well  as  other  information  in 
its  files  relevant  to  the  safety  and 
nutritional  adequacy  of  meat  treated 
with  ionizing  radiation.  Specifically,  the 


>  The  term  "radiation  chemistry"  refers  to  the 
chemical  reactions  that  occur  as  a  result  of  the 
absorption  of  ionizing  radiation.  Like  all  chemical 
reactions,  these  radiation-induced  reactions  depend 
on  the  nature  of  the  reactants  and  on  the  energy 
supplied  to  the  system.  In  the  context  of  food 
irradiation,  the  radiation-induced  reactions  depend 
on  the  chemical  constituents  of  the  food  and  such 
factors  as  the  ambient  atmosphere  (which  also 
contains  potential  reactants).  the  physical  state  of 
the  food,  the  ambient  temperature,  and  the 
radiation  dose.  Radiation-induced  chemical 
reactions  can  affect  the  detailed  chemical 
composition  of  the  food  and  the  cellular 
components  of  the  microorganisms  in  or  on  the 
food. 


agency  evaluated  information 
concerning: 

1.  Studies  of  the  radiation  chemistry 
of  food  components  and  whole  foods, 
including  chemical  analyses  of 
irradiated  flesh  foods. 

2.  Toxicity  studies  of  flesh  foods, 
including  studies  of  irradiated  beef, 
pork,  horse  meat,  chicken,  and  fish. 

3.  Studies  of  nutrient  levels  in,  and 
information  regarding  dietary 
consumption  patterns  of,  irradiated 
flesh  foods. 

4.  Studies  of  the  effects  of  irradiation 
on  both  pathogenic  and  nonpathogenic 
microorganisms. 

A.  Genera7  Frameworlc 

To  determine  whether  the  use  of  a 
food  additive  is  safe,  FDA  typically 
considers  the  chemical  identity  and 
amount  of  the  additive  that  will  be 
ingested  in  light  of  what  is  known 
regarding  its  toxicity.  In  the  case  of 
substances  added  directly  to  food,  the 
agency  estimates  the  amoimt  of  the 
additive  that  will  be  ingested  from  the 
proposed  use  levels  of  the  additive  in 
particular  foods  or  food  types  along 
with  consideration  of  consumption 
patterns  of  those  foods.  Information 
about  the  chemical  structure  of  an 
additive  and  an  assessment  of  the  likely 
consumption  levels  of  the  additive, 
together  with  information  obtained  from 
toxicological  testing,  forms  the  basis  for 
evaluating  safety. 

In  the  case  of  food  irradiation,  the 
effects  of  this  form  of  processing  on  the 
characteristics  of  the  treated  foods  are  a 
direct  result  of  the  chemical  reactions 
induced  by  the  absorbed  radiation. 
Research  has  established  that  the  types 
and  amounts  of  products  generated  by 
radiation-induced  chemical  reactions 
(hereinafter  referred  to  as  "radiolytic 
products")  depend  on  the  chemical 
constituents  of  the  food  and  on  the 
conditions  of  irradiation.  Information 
regarding  the  chemical  structures  and 
the  amounts  of  radiolytic  products  in 
particular  food  types,  together  with  the 
information  obtained  from  toxicological 
testing,  forms  a  sound  basis  for 
evaluating  the  toxicological  safety  of  an 
irradiated  food. 

In  the  case  of  food  irradiation,  the 
nutritional  adequacy  and  the 
microbiological  safety  of  the  treated 
foods  must  also  be  evaluated.  Research 
has  shown  that  the  principles  of 
radiation  chemistry  govern  the  extent  of 
changes  both  in  the  nutrient  levels  and 
in  the  microbial  load  of  irradiated  foods. 
Key  factors  include  the  specific  nutrient 
or  microorganism  of  interest,  the  food, 
and  the  conditions  of  irradiation. 
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B.  Radiation  Chemistry 

Scientists  have  compiled  an 
enormous  body  of  data  regarding  the 
effects  of  ionizing  radiation  on  different 
foods  under  various  conditions  of 
irradiation.  Because  of  the  complexity 
in  the  composition  of  any  food  and  the 
large  numbers  of  specific  radiation- 
induced  reactions  that  can  occur,  the 
agency  will  limit  its  discussion  here  to 
the  broad  principles  that  are  applicable 
to  this  decision.^  These  broad  principles 
provide  the  basis  for  extrapolation  and 
generalization  horn  data  obtained  in 
specific  foods  irradiated  under  specific 
conditions  to  draw  conclusions 
regarding  foods  of  a  similar  type 
irradiated  under  different,  yet  related, 
conditions. 

1.    Factors  Affecting  the  Radiation 
Chemistry  of  Foods 

Apart  from  the  chemical  composition 
of  the  food  itself,  the  factors,  or 
irradiation  conditions,  that  are  most 
important  in  considering  the  radiation 
chemistry  of  a  given  food  include  the 
radiation  dose,  the  physical  state  of  the 
food  (e.g.,  the  solid  or  frozen  versus  the 
liquid  or  nonfrozsn  state),  and  the 
ambient  atmosphere  (air,  reduced 
oxygen,  vacuum,  etc.). 

With  respect  to  dose,  the  amounts  of 
radiolytic  products  generated  in  a 
particular  food  have  been  shown  to  be 
directly  proportional  to  the  radiation 
dose  (Refs.  7.  8.  and  9).  Thus,  it  is 
entirely  sound  to  extrapolate  from  data 
obtained  at  high  radiation  doses  to  draw 
conclusions  regarding  the  amounts  of 
radiolytic  products  expected  to  be 
generated  at  lower  doses. 

The  radiation  chemistry  of  food  is 
also  strongly  influenced  by  the  physical 
state  of  the  food.  If  all  other  conditions, 
including  dose  and  ambient 
atmosphere,  are  the  same,  the  extent  of 
chemical  change  that  occurs  in  a 
particular  food  in  the  frozen  state  is  less 
than  the  change  that  occurs  in  the  same 
food  in  the  nonfrozen  state.  This  is  a 
result  of  the  reduced  mobility,  in  the 
frozen  state,  of  the  initial  products  of 
irradiation  (free  radicals,  which  are 
highly  energetic,  unstable  molecules). 
Because  of  their  reduced  mobility,  these 
free  radicals  tend  to  recombine  to  form 


'Several  books  provide  more  detailed  discussions 
of  radiation  chemistry  with  references  to  the  large 
number  of  original  research  studies,  particularly  in 
the  area  of  food  irradiation.  Sources  that  can  be 
consulted  for  further  information  include,  but  are 
not  limited  to:  Radiation  Chemistry  of  Major  Food 
Components,  edited  by  P.  S.  Elias  and  A.  J.  Cohen. 
Elsevier.  Amsterdam.  1977;  Recent  Advancet  in 
Food  Irradiation,  edited  by  P.  S.  Elias  and  A.  J. 
Cohen.  Elsevier.  Amsterdam.  1983;  and  Diehl. ).  F.. 
"Chemical  Effects  of  Ionizing  Radiation."  Ch.  3  in 
Safety  of  Irradiated  Foods.  Marcel  Dekker.  New 
York.  1995. 


the  original  substance  rather  than  to 
diffuse  through  the  food  to  react  with 
other  components  of  the  food  matrix 
and  thereby  form  different  substances 
(Refs.  9  and  10).  Thus,  both  the  types 
and  the  amounts  of  radiolytic  products 
are  affected  by  the  physical  state  of  the 
food,  and,  for  a  given  food,  higher 
radiation  doses  are  needed  to  effect  the 
same  degree  of  chemical  change  in 
frozen  versus  nonfrozen  food.  Higher 
radiation  doses  are  also  needed  to 
accomplish  the  same  antimicrobial 
technical  effect  in  a  frozen  food  versus 
a  nonfrozen  food  of  the  same  type. 

The  formation  of  radiolytic  products 
in  a  given  food  is  also  affected  by  the 
ambient  atmosphere.  Irradiation  in  an 
atmosphere  of  high  oxygen  content 
generally  produces  both  a  greater 
variety,  and  greater  amounts,  of 
radiolytic  products  in  the  food  than 
would  be  produced  in  an  atmosphere  of 
lower  oxygen  content.  This  is  because 
irradiation  initiates  certain  oxidation 
reactions,  reactions  that  occur  with 
greater  frequency  in  foods  with  high  fat 
content  (Refs.  11  and  12).  The  final 
products  of  radiation-induced  oxidation 
reactions  in  foods  are  similar  to  those 
produced  by  oxidation  reactions 
induced  by  other  processes  (e.g. .  storage 
or  heating  in  air). 

In  general,  the  types  of  products 
generated  by  irradiation  are  similar  to 
those  produced  by  other  food  processing 
methods.  Radiation-induced  chemical 
changes,  if  sufficiently  large,  however, 
may  cause  changes  in  the  organoleptic 
properties  of  the  food.  Because  food 
processors  wish  to  avoid  undesirable 
effects  on  taste,  odor,  color,  or  texture, 
there  is  an  incentive  to  minimize  the 
extent  of  these  chemical  changes  in  the 
food.  Thus,  irradiation  is  often 
conducted  under  reduced  oxygen  levels 
or  on  food  in  the  frozen  state. 

2.    Radiation  Chemistry  of  the  Major 
Components  of  Flesh  Foods 

The  major  components  of  all  foods  are 
water,  carbohydrates,  proteins,  and 
lipids.  Flesh  foods,  as  a  group,  have 
very  little  carbohydrate  content,  and  are 
comprised  primarily  of  water,  proteins, 
and  lipids.  The  radiation  chemistry  of 
these  components  is  well  established. 

In  foods  of  relatively  high  water 
content,  such  as  flesh  foods,  free 
radicals  produced  by  radiolysjs  of  water 
form  the  majority  of  the  initial  products 
of  the  radiation-induced  chemical 
reactions.  These  free  radicals,  in  turn, 
react  with  the  other  components  of  the 
food  to  form  the  final,  stable,  radiolytic 
products. 

With  respect  to  proteins,  several  types 
of  reactions  can  occur  as  a  result  of 
irradiation.  One  type  of  reaction  is  the 


breaking  of  a  small  number  of  peptide 
bonds  to  form  polypeptides  of  shorter 
length  than  the  original  protein  (Refs.  13 
and  14).'  Radiation- induced  aggregation 
or  cross-linking  of  individual 
polypeptide  chains  can  also  occur;  these 
processes  result  in  protein  denaturation 
(Refs.  13  through  16).  In  irradiated  flesh 
foods,  most  of  the  radiolytic  products 
derived  from  proteins  have  the  same 
chemical  composition  but  are  altered  in 
their  secondary  and  tertiary  structures. 
These  changes  are  similar  to  those  that 
occur  as  a  result  of  heating,  but  in  the 
case  of  irradiation,  such  changes  are  far 
less  pronounced  and  the  amounts  of 
reaction  products  generated  are  far 
lower. 

A  third  type  of  reaction  that  can  occur 
when  proteins  are  irradiated  involves 
the  reaction  of  amino  acids  in  the 
polypeptide  chain  with  the  free  radicals 
produced  from  water,  without  the 
breaking  of  peptide  bonds  (Refs.  17  and 
18).  The  compounds  produced  by  such 
reactions,  like  the  other  radiolytic 
products  derived  from  proteins,  are 
similar  or  identical  to  those  found  in 
foods  that  have  not  been  irradiated.  The 
radiolytic  products  resulting  from  this 
third  type  of  reaction  occur  in  very 
small  amounts;  various  studies  have 
established  that  there  is  little  change  in 
the  amino  acid  composition  of  flesh 
foods  irradiated  at  doses  below  50  kCy 
(Refs.  19  and  20).  a  dose  approximately 
seven  times  greater  than  the  highest 
dose  set  forth  in  the  regulation  below. 

The  radiation  chemistry  of  lipids 
(fats)  is  also  well  established." 
Numerous  studies  have  been  performed 
with  various  oils  and  fats  and  also  on 
the  lipid  fraction  of  irradiated  foods 
(see.  e.g.,  Refs.  21  through  25).  A  variety 
of  radiolytic  products  derived  from 
lipids  have  been  identified,  including 
fatty  acids,  esters,  aldehydes,  ketones, 
alkanes.  alkenes.  and  other 
hydrocarbons  (Refs.  7,  22.  23,  25.  and 
26a  through  26c).9  All  of  these  types  of 


'  Proteins  are  composed  of  amino  acids  joined  by 
peptide  bonds.  The  characteristic  sequence  of 
amino  acids  in  a  particular  protein  is  known  as  the 
primary  structure.  The  extent  and  nature  of  the 
coiling  or  pleating  of  different  segments  of  the 
protein  is  known  as  the  secondary  structure.  The 
three  dimensional  shape  of  the  coiled  or  pleated 
protein  is  known  as  the  tertiary  structure. 
Denaturation  refers  to  structural  changes  that  result 
In  a  loss  of  biological  properties:  these  are  usually 
changes  in  the  secondary  or  tertiary  structures. 

■The  fat  in  meat  is  composed  primarily  of 
triglycerides,  each  molecule  of  which  contains  three 
fatty  acids.  The  predominant  fatty  acids  in  the 
triglycerides  of  flesh  foods  are  oleic,  palmitic, 
linoleic.  and  stearic  acid. 

"One  major  effort  to  determine  whether  radiolytic 
products  in  a  flesh  food  presented  any  risk  to 
human  health  is  described  in  a  report  entitled 
"Evaluation  of  the  Health  Aspects  of  Certain 
Compounds  Found  In  Irradiated  Beef."  prepared  by 
the  Life  Sciences  Research  Office  of  the  Federation 
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compounds  are  also  found  in  foods  that 
have  not  been  irradiated.  These  types  of 
compounds  are  also  produced  by 
heating  foods,  and,  in  the  case  of 
heating,  are  produced  in  amoimts  far 
higher  than  the  trace  amounts  that  result 
from  irradiating  foods  (Refs.  23  and  27). 
In  summary,  the  results  obtained  from 
chemical  analyses  of  irradiated  flesh 
foods  establish  that  there  would  be  very 
small  amoimts  of  individual  radiolytic 
products  generated  by  radiation  doses 
comparable  to  those  proposed  in  the 
petition.  In  addition,  most  of  these 
radiolytic  products  are  either  the  same 
as,  or  structurally  very  similar  to, 
compoimds  found  in  foods  that  have  not 
been  irradiated.  Because  of  their 
structural  similarities  to  compounds 
found  in  foods  that  have  not  been 
irradiated,  these  radiolytic  products 
would  be  expected  to  he  toxicologically 
similar  to  such  compoimds  as  well. 
Thus,  the  available  information 
regarding  the  radiation  chemistry  of  the 
major  components  of  flesh  foods 
supports  the  proposition  that  there  is  no 
reason  to  suspect  a  toxicological  hazard 
due  to  consumption  of  an  irradiated 
flesh  CDod. 

3.    Flesh  Foods  as  a  Generic  Class 

As  noted  above,  flesh  foods  are 
comprised  primarily  of  water,  proteins, 
and  lipids.  10  While  the  prop<»tions  of 


of  American  Sociatiaa  for  Experimental  Biology 
undw  contract  with  the  U.S.  Army  ("the  FASEB/ 
LSRO  report"  and  suppletnenta.  Reis.  26a  throuch 
26c). 

Tliis  report  preaanlad  the  reaulu  of  chefflical 
analyia*  performed  on  fromi  beef  irradiated  under 
vacuum  at  a  doae  of  56  kCy.  Sixty-five  volatile 
radiolytic  products  vrere  identified,  moit  of  which 
originaled  from  the  lipid  fraction.  This  study 
eatablished  that  these  65  radiolytic  product*  were 
either  identical  or  structurally  similar  to  substances 
ibuod  in  foods  that  have  not  been  irradiated,  and 
that  theee  individual  radiolytic  products  were 
produced  in  very  small  amounu  (generally  1  to  700 
parts  per  billion  of  irradiated  beef),  even  at  a 
radiation  dose  eight  times  higher  than  the  highest 
doae  requested  in  the  petition. 

"The  proximate  composition  of  flash  foods  does 
not  vary  widely.  Beef  and  lamb,  for  example,  are 
composed  of  approximately  1 7  to  20  percent 
protein,  IS  to  25  percent  fat.  and  56  to  65  percent 
water,  depending  on  the  cut.  Chicken,  depending 
on  the  cut  and  whether  the  skin  is  included,  is 
approximately  IS  to  25  percent  protein,  5  to  19 
percent  fat.  and  57  to  75  percent  water.  Fish, 
depending  on  the  species,  is  approximately  16  to 
27  percent  protein,  1  to  20  percent  fat,  and  60  to 
75  percent  water. 

The  predominant  fatty  adds  in  the  triglycerides 
of  fleah  foods  are  oleic,  palmitic,  linoleic,  and 
stearic  acid.  The  saturated  fatty  acids  (palmitic  and 
stearic  acid)  contribute  approximately  B  to  12 
percent  of  the  fat  content  in  t>oth  beef  and  lamb. 
The  fat  in  chicken  (skin  on)  and  pork  is  composed 
of  approximately  2  to  9  percent  saturated  fatty 
acids.  The  amino  acid  content  of  flesh  foods  also 
does  not  vary  widely.  In  beef,  pork,  lamb,  and 
chicken,  tryptophan  contributes  the  smallest  weight 
percentage  and  lysine  the  greatest  weight 
percentage  to  the  amino  acid  content  (see  Kaf*.  28 
and2«). 


the  individual  amino  acids  in  the 
proteins  and  the  individual  fatty  acids 
in  the  lipid  fraction  vary  somewhat 
among  the  different  flesh  foods,  the 
same  chemical  components  provide  the 
basis  for  any  chemical  reactions  in  flesh 
foods  caused  by  the  absorption  of 
ionizing  radiation.  Because  of  this,  the 
same  compounds  (in  slightiy  varying 
proportions)  will  constitute  the  majority 
of  radiolytic  products  in  all  irradiated 
flesh  foods. 

The  lai^ge  number  of  studies  on  the 
radiation  chemistry  of  food  and  food 
components,  taken  together,  support 
this  conclusion  regarding  commonality 
in  the  chemistry  and  prcMdictability  of 
the  types  and  amounts  of  radiolytic 
products  (see.  e.g.,  Reb.  14. 18.  and  30). 
Accordingly,  it  is  scientifically  sound  to 
generalize  from  the  data  obtained  in 
studies  of  a  variety  of  specific  irradiated 
flesh  foods  to  draw  conclusions 
regarding  the  irradiation  of  flesh  foods 
as  a  class  (Ref.  30).  Because  of  the 
foregoing.  FDA  has  determined  that,  to 
evaluate  the  safety  of  foods  that  are  the 
subject  of  this  petition  (i.e.,  meat  and 
meat  byproducts  as  defined  in  9  CFR 
301.2(rr)  and  (tt).  and  certain  meat  food 
products  from  among  those  defined  in  9 
CFR  301.2(uu)),  it  is  entirely  appropriate 
to  consider  the  available  data  from  all 
flesh  foods,  irradiated  under  a  variety  of 
conditions.  Details  of  the  agency's 
analysis  are  presented  below. 

C.  Toxicological  Considerations 

As  discussed  previously,  all  of  the 
available  information  from  the  results  of 
chemical  analyses  suggests  that  there  is 
no  reason  to  suspect  a  toxicological 
hazard  due  to  consumption  of  an 
irradiated  food.  Hovrever,  while 
chemical  analyses  have  not  identified 
the  presence  of  any  particular  radiolytic 
products  in  amounts  that  would  raise  a 
toxicological  concern,  the  agency  notes 
that  the  large  body  of  data  from  studies 
where  irradiated  flesh  foods  were  fed  to 
laboratory  animals  provides  an 
independent  way  to  assess  toxicological 
safety.  Thus,  the  agency  has  also 
examined  all  the  available  data  from 
toxicological  studies  that  are  relevant  to 
the  safety  of  irradiated  meat,  namely,  all 
of  those  with  flesh  foods. 

This  includes  the  data  relied  on  by 
the  agency  in  its  previous  evaluation  of 
the  safety  of  poultry  irradiated  at  doses 
up  to  3  kCy  (discussed  in  the  Federal 
Register  of  \4ay  2, 1990  (55  FR  18538)), 
as  well  as  additional  data  in  FDA  files 
from  studies  of  irradiated  meat,  poultry, 
and  fish.  The  agency's  analysis 
incorporates  the  principle  that 
toxicological  data  collected  from  studies 
on  foods  irradiated  at  high  doses  can  be 
applied  to  the  toxicological  evaluation 


of  foods  of  the  same  generic  class 
receiving  lower  doses  (Refs.  14  and  30). 
The  agency's  analysis  also  takes  into 
account  the  known  effiects  of  other 
conditions  of  irradiation,  such  as  the 
physical  state  of  the  food  and  the 
ambient  atmosphere,  to  compare  the 
results  of  different  studies.  A  summary 
of  that  analysis  is  presented  below. 

1.    Toxicity  Studies  of  Flesh  Foods 
Relied  Upon  by  FDA  in  Previous  Safety 
Evaluations 

In  the  early  1980's,  as  part  of  a 
regulatory  initiative  on  irradiation  of 
minor  dry  ingredients  (e.g.,  spices  and 
seasonings)  and  foods  irradiated  at  low 
doses,  the  agency  conducted  a  review  of 
all  toxicological  studies  of  irradiated 
foods  that  were  available  at  that  time.  In 
order  to  come  to  timely  closure  on  that 
rulemaking,  the  agency  limited  its 
analysis  to  whether  individual  studies 
could  stand  alone  to  support  a  safety 
decision  and  to  whether  the  studies 
showed  any  evidence  of  toxicity 
attributable  to  irradiation.  The  agency 
found  no  evidence  of  toxicity  that  could 
be  attributed  to  irradiation  of  food  and 
amended  its  regulations  to  authorize  the 
use  of  irradiation  on  foods  at  low  doses 
(no  greater  than  1  kCy)  and  on  minor 
dry  ingredients  at  doses  no  greater  than 
30  kCy  (51  FR  13376  at  13378.  April  18, 
1986). 

Howrever.  FDA  concluded  that  it     V 
could  not,  at  that  time,  expand  approval 
to  higher  doses  for  foods  other  than 
minor  dry  ingredients  because  most  of 
the  individual  studies  had  limitations  in 
design  or  conduct  The  agency  did  not 
attempt  to  determine  whether  the 
availsible  toxicological  studies,  taken  as 
a  whole,  could  complement  each  other 
and  thus  compensate  for  weaknesses  in 
any  individual  study  or  whether 
additional  information  could  be 
obtained  to  supplement  the  available 
reports.  In  addition,  FDA  had  not.  at 
that  time,  assessed  the  nutritional  and 
microbiological  ramifications  of 
irradiating  major  dietary  components  at 
doses  above  1  kCy. 

Although,  as  noted,  many  of  the 
animal  feeding  studies  were  not  fuUy 
adequate  by  modern  toxicology 
standards,  the  agency  found  that  several 
studies  were  fiiUy  adequate  in  design 
and  conduct  and  could  stand  alone  in 
support  of  safety.  One  of  these  studies 
examined  the  effects  of  feeding  an 
irradiated  flesh  food  to  animals; 
specifically,  rats  were  fed  beef  stew  or 
evaporated  milk,  each  food  Irradiated  at 
27.9  and  55.8  kCy  (51  FR  13376  at 
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13384).i>  The  data  showed  that  no 
treatment-related  adverse  effects  were 
observed  with  either  irradiated  food. 

Subsequent  to  the  agency's  review  of 
all  animal  feeding  studies,  discussed 
above,  FDA  further  evaluated  a  series  of 
feeding  studies  of  irradiated  poultry, 
obtaining  additional  information  on 
some  of  the  studies  and  analyzing  the 
results  in  greater  detail. '^  The  agency 
has  previously  discussed  the  findings 
of,  and  its  conclusions  regarding,  these 
studies  in  its  decision  authorizing  the 
irradiation  of  poultry  at  doses  no  greater 
than  3  kGy  (55  FR  18538.  May  2, 
1990).''  Briefly,  the  agency  concluded 
that  three  aniinal  feeding  studies  of  high 
quality  (a  multigeneration  study  in  rats, 
a  chronic  study  in  rats,  and  a  1-year 
study  in  beagle  dogs),  in  which  chicken 
was  irradfated  at  3  or  6  kCy  and 
administered  at  a  level  of  35  percent  of 
the  diet,  showed  no  evidence  of  adverse 
toxicological  effects  attributable  to 
irradiation  (59  FR  18538  at  18539  and 
18540).  At  that  time,  the  agency  also 
reviewed  all  other  toxicity  data  on 
irradiated  poultry  and  found  the  results 
to  be  consistent  with  a  conclusion  that 
irradiated  poultry  does  not  present  a 
toxicologital  hazard.** 


■<  Although  the  agency  cited  thij  as  one  study,  it 
would  be  mar*  accurately  described  as  one  report 
where  the  i«eults  ol  two  chronic  feeding  studies  of 
irradiated  beef  stew,  one  in  rats  and  one  in  dogs, 
and  two  chronic  studies  of  irradiated  evaporated 
milk,  also  one  in  rets  and  one  in  dogs,  were 
described.  The  two  studies  in  rats  were  fully 
accepted  by  the  agency.  The  two  studies  in  dogs 
were  not  fully  accepted  in  the  agency's  early  review 
solely  because  of  the  small  number  of  animals  used. 
"The  earlier  review  had  not  fully  accepted  soma 
of  these  studies  because  the  reports  did  not  contain 
a  complete  discussion  of  all  relevant  details.  In 
addition.  FDA  had  not  fully  addressed  the  possible 
significance  of  the  use  of  an  antioxidant  to  prevent 
rancidity  from  developing  during  drying  of  the  meat 
for  storagn  The  tgancy  subaequently  concluded 
that  tb*  MndiM  w««  acoaptaUe  alter  receiving 
additional  inibrmation  from  the  laboratory,  and 
after  determining  that  the  antioxidant  could  not 
have  changed  the  efTecu  due  to  irradiation  because 
it  was  added  after  the  chicken  was  irradiated  (see 
55  FR  18S3S  at  18539  and  18540). 

"  Following  publication  of  the  final  rule,  FDA 
Tscaivad  several  letters  and  two  submissions  within 
*•  30^y  objection  period.  The  submissions 
sou^t  revocation  of  the  final  rule  and  requested  a 
hearing.  Elsewhere  in  this  issue  of  the  Federal 
t»tfttar.  FDA  is  denying  the  objections  and 
requests  far  a  hearing  because  they  do  not  raise 
istuea  of  material  (act  that  jusUfy  a  hearing  or 
otherwise  provide  a  basis  for  revoking  the  final  rule. 

■*  The  agency  evaluated  several  other  studies  in 
which  animals  were  fed  radiation-sterilized  chicken 
and  aom  in  which  mice  were  fed  chicken  inadiatod 
at  7  kCy.  No  treatment-related  adverse  eflKla  wan 
seen  in  any  of  these  studies  (55  FR  18538  at  18540). 
However,  because,  in  the  studies  of  radiation- 
atatilizad  chicken,  the  conditions  of  irradiation 
ware  diflarant  from  what  would  be  used  in 
commerce  under  the  regulation  sought  by  the 
petitioner,  and  because  of  deficiencies  in  the  data 
from  the  study  of  chicken  Irradiated  at  7  kGy,  FDA 
did  not  rely  explicitly  on  these  studies. 


In  summary,  the  agency  has 
previously  found  that  the  following 
toxicological  studies  of  irradiated  flesh 
foods,  tested  in  fully  adequate  animal 
feeding  studies,  demonstrated  no 
adverse  health  effects  that  could  be 
attributed  to  irradiation:  beef  (as  a 
component  of  stew)  irradiated  at  doses 
of  27.9  and  55.8  kGy  and  tested  in  a 
chronic  study  in  rats;  chicken  irradiated 
at  doses  of  3  kGy  and  6  kGy  and  tested 
in  a  three  generation  reproduction  study 
in  rats,  a  chronic  study  in  rats,  and  a  1- 
year  study  in  dogs. 

2.    Additional  Analyses  of  Toxicity 
Data 

In  1980.  a  Joint  FAO/IAEAAVHO 
Expert  Committee^'  concluded  that 
irradiation  of  any  food  commodity  at  an 
average  dose  of  up  to  10  kGy  presents 
no  toxicological  hazard  (Ref.  31).  Based 
in  part  on  the  Expert  Committee's 
conclusion  regarding  the  absence  of 
toxicological  hazard  (as  well  as 
conclusions  on  the  nutritional  adequacy 
and  microbiologit:al  safety  of  irradiated 
foods),  the  Codex  Alimentarius 
Commission  (Codex),  in  1984, 
recommended  that  member  nations 
adopt  the  Codex  finding  that  the 
"wholesomeness  of  foods  irradiated  so 
as  to  have  absorbed  an  overall  average 
dose  of  up  to  10  kGy,  is  not  impaired" 
(Ref.  32).  FDA  did  not  adopt  the  Codex 
recommendation  in  its  1986  rulemaking 
because,  as  noted,  it  had  not  yet 
analyzed  the  issues  of  nutritional 
adequacy  and  microbiological  safety  in 
a  sufficiently  comprehensive  way  and 
had  not  pursued  the  analysis  of  toxicity 
data  beyond  the  examination  of 
individual  studies. 

Subsequently,  WHO,  at  the  request  of 
one  of  its  member  States,  conducted  a 
new  review  and  analysis  of  the  safety 
data  on  irradiated  food  (Ref.  33).  WHO 
considered  the  extent  to  which  data  on 
one  food  type  can  be  extrapolated  to 
other  foods  and  the  extent  to  which 
individual  studies  of  irradiated  foods 
can  be  integrated  into  one  large  database 
to  be  evaluated  as  a  whole,  as  opposed 
to  separate  evaluations  of  a  series  of 
individual  studies. 

This  review  included  all  the  studies 
in  FDA's  files  that  the  agency 
considered  as  reasonably  complete,  as 
well  as  those  studies  that  appeared  to  be 
acceptable  but  had  deficiencies 
interfering  with  interpretation  of  the 
dau  (see  51  FR  13376  at  13378).  The 
WHO  review  also  included  data  from 
USDA  and  from  the  Federal  Research 


Centre  for  Nutrition  at  Karlsruhe, 
Germany.  WHO  explicitly  dociunented, 
in  detail,  the  data  relied  on  for  its 
conclusion  that  the  integrated 
toxicological  database  is  sufficiently 
sensitive  to  evaluate  safety  and  that  no 
adverse  toxicological  effects  due  to 
irradiation  were  observed  in  the  dose 
ranges  tested  (Ref.  33). 

FDA  has  previously  reviewed  the 
individual  studies  that  are  cited  in  the 
WHO  report  and  found  no  evidence  of 
toxicity  attributable  to  irradiation.  FDA 
has  now  also  reexamined  these  studies 
to  determine  whether  the  integrated 
toxicological  database  derived  from  this 
body  of  work,  together  with  the 
information  regarding  radiation-induced 
chemical  changes,  establishes  the 
toxicological  safety  of  meat  irradiated 
imder  the  conditions  set  forth  in  the 
regulation  below. 

FDA  finds  that,  while  many  of  these 
studies  caimot  individually  establish 
safety, 18  they  still  provide  important 
information  that,  evaluated  collectively, 
supports  a  conclusion  that  there  is  no 
reason  to  believe  that  irradiation  of  flesh 
foods  presents  a  toxicological  hazard 
(Refs.  34a  and  34b).  The  overwhelming 
majority  of  studies  reported  no  adverse 
toxicological  effects  due  to  consumption 
of  irradiated  flesh  foods;  equally 
important,  the  few  effects  observed  were 
not  reproduced  in  other  studies.''  In 
addition.  FDA  notes  that  many  of  the 
feeding  studies  were  conducted  using 
flesh  foods  irradiated  at  doses  far  higher 
than  those  proposed  in  the  petition, 
providing  some  exaggeration  in  terms  of 
the  amounts  of  radiolytic  products 
consumed. 

Details  regarding  the  important 
featiu«s  of  both  WHO's  and  FDA's 
recent  analyses  are  presented  below. 
FDA  has  evaluated  all  relevant  data  to 
ensiu«  that  any  potential  evidence  of 
toxicity  would  not  be  overlooked. 
However,  because  of  the  large  number  of 
studies  in  the  total  database,  this 
document  focuses  on  the  types  of 


"  FAO  is  the  Food  and  Agriculture  Organization 
of  the  United  Nations.  IAEA  is  the  International 
Alomk  Energy  Agency,  and  WHO  U  the  World 
Health  Organization. 


'*  For  example,  the  number  of  animals  used  in 
many  of  the  early  studies  is  smaller  than  that 
commonly  used  today.  Complete  histopathology 
was  not  always  done  or  reported.  For  some  studies, 
the  data  are  available  only  in  brief  summary  form.o-< 

<'  If  the  radiolytic  producU  in  flesh  foods 
irradiated  under  test  conditions  were  of  any 
toxicological  significance,  consistent  effects, 
particularly  in  those  teau  where  the  foods  were 
irradiated  at  comparable  doses  and  under 
comparable  conditions,  should  have  been  observed. 
It  is  also  important  to  note  that  at  the  time  many 
of  these  studies  were  conducted,  scientists  did  not 
fully  understand  the  nutritional  ramifications  of 
modifying  an  animal's  diet  by  feeding  it  large 
amounts  of  foods  not  normally  consumed  by 
laboratory  animals.  The  few  adverse  effects 
obeerved  in  certain  of  the  studies  are  consistent 
with  what  one  could  expect  based  on  the 
nutritional  composition  of  the  teat  diet  (Rats.  33  and 
35). 
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studies  of  irradiated  flesh  foods  that 
provide  the  greatest  opportunity  for 
detecting  a  treatment-related  effect 
rather  than  attempting  an  exhaustive 
discussion  of  all  the  available  studies. is 
In  addition,  this  document  concentrates 
on  those  studies  that  were  conducted  at 
radiation  doses  greater  than,  or 
comparable  to,  the  doses  requested  in 
the  subject  petition. 

3.  Chronic  Feeding  Studies 

Both  FDA  and  WHO  evaluated 
chronic  studies  in  which  various  flesh 
foods,  irradiated  at  doses  ranging  from 
6  to  74  kGy,  were  fed  to  animals  (Ref. 
36).  These  include  those  studies, 
dlsctissed  previously,  on  which  FDA 
has  relied  in  previous  safety  evaluations 
of  irradiated  foods.  The  studies  in 
which  no  adverse  effects  were  reported 
include  the  following:  (1)  Studies  in 
which  rats  were  fed  beef  irradiated  at  56 
kGy;  poric  at  56  kGy;  chicken  at  6  kGy; 
fish  at  6  kGy;  horse  meat  at  6.5  kGy;  fish 
at  56  kGy;  beef  stew  at  56  kGy;  a 
mixtiue  of  beef,  pork,  fish,  and  other 
foods  at  28  kGy;  pork  brain  and  egg  at 
93  kGy;  and  pork  at  74  kGy;  (2)  studies 
in  which  mice  were  fed  chicken 
irradiated  at  59  kGy;  bacon  and  bacon 
fet  at  56  kGy:  chicken  at  7  kCy;  fish  and 
beef  at  56  kGy;  pork  brain  and  egs  at  93 
kGy;  and  pork  and  chicken  at  56kGy; 
and  (3)  studies  in  which  dogs  were  fed 
chicken  irradiated  at  59  kGy;  chicken, 
beef,  and  jam  at  56  kGy;  bacon  and 
cabbage  at  56  kGy,  beef  at  56  kGy;  and 
chicken  at  6  kGy. 

In  addition  to  the  studies  listed  above, 
four  chronic  studies  reported 
observations  that  merit  further 
discussion.  FDA  has  concluded  that  the 
effecrts  reported  in  these  foiu-  studies 
were  either  not  attributable  to 
irradiation  or  were  othervtrise  not  of 
toxicological  significance. 

In  one  study  (Ref.  37).  weanling  rats 
fad  a  mixture  of  radiation-sterilized  (56 
kGy)  chicken  stew  and  irradiated  (6 
kGy)  cabbage  for  19  days  were  reported 
to  have  reduced  levels  of  alkaline 
phosphatase  in  duodenal  tissue. 
However,  this  effect  was  not  seen  in 
weanling  rats  fed  either  (but  not  both) 
radiation-sterilized  chicken  stew  or 
irradiated  cabbage  for  19  days  and  was 
not  seen  in  other  rats  that  were  fed  the 
irradiated  chicken  stew/cabbage  mixture 
for  150  days.  Additionally,  no  adverse 


••Chronic  toxicity  studies  and  reproductive 
toxicity  studies  are  generally  considered  to  be  the 
moat  sensitive  tools  for  detecting  treatment-related 
lexicological  effects  when  there  is  no  basis,  a  priori. 
to  expect  a  particular  adverse  effect.  This  is  because 
treatment  over  the  lifetime  of  the  animal  in  a 
chronic  study  allows  the  longest  time  for  a  subtle 
effect  to  be  manifested,  and  because  the  developii^ 
organism  in  reproduction  and  teratology  studies  can 
be  particularly  sansitive  to  toxic  effecto. 


histopathological  findings  that  would 
indicate  a  toxic  effect  were  reported. 
FDA  concludes  that  the  observed 
decrease  in  alkaline  phosphatase  levels 
in  weanlings  is  not  of  toxicological 
significance  for  three  reasons:  (1)  The 
effect  observed  in  weanling  rats  was  not 
observed  in  rats  maintained  on  the  same 
diet  into  adulthood,  (2)  the  effect  was 
not  reproduced  when  either  of  the  two 
irradiated  foods  was  fed  individually, 
and  (3)  nc  other  reported  observations 
indicate  a  toxic  effect  (Ref.  38). 

In  a  second  study  (Ref.  39),  a  diet 
composed  of  a  mixture  of  nine  foods, 
including  bacon,  beef,  ham,  and  fish 
was  radiation-sterilized  (56  kGy)  and 
fed  to  rats.  This  study  reported  a 
decreased  weight  gain  for  third 
generation  feinales,  but  not  for  males. 
FDA  has  concluded  that  this  effect 
cannot  be  attributed  to  irradiation 
because  it  was  accompanied  by  breeding 
problems  that  significanUy  reduced  the 
sizes  of  the  groups  of  rats  fed  the  control 
diet  as  well  as  the  groups  of  rats  fed  the 
irradiated  diet,  an  observation  that  is 
indicative  of  overall  dietary  deficiencies 
unrelated  to  radiation  treatment  (Ref. 
35). 

A  third  study  (Ref.  40)  reported  a 
significant  increase  in  heart  lesions 
(auricular  dilatations)  in  mice  fed 
radiation-sterilized  (56  kGy)  pork  and 
chicken.  FDA  has  determined  that  this 
effect  caimot  be  attributed  to  the 
irradiated  flesh  foods  because  a 
replicate  study  with  nearly  5,000  mice 
of  the  same  strains  showed  no  such 
lesions.  (Refs.  34a  and  38). 

Finally,  a  chronic  study  in  dogs  fed 
izndiated  (8  kGy)  soft  shell  clams 
reported  a  decrease  in  blood  urea 
nitrogen  (BUN)  in  the  males  but  not  in 
the  females  (Ref.  41).  FDA  has 
concluded  that  the  decreased  BUN 
levels  in  this  study-were  not  of 
toxicological  significance  for  the 
following  reasons.  FDA  notes  that, 
while  an  elevated  BUN  level  could  be  a 
sign  of  kidney  malfunction  (urea  is  a 
metabolite  of  protein  excreted  by  the 
kidney),  a  decrease  in  BUN  level  may 
simply  indicate  less  protein  consumed. 
No  significant  findings  were  reported, 
however,  with  respect  to  clinical 
chemistry  parameten  other  than  BUN 
levels,  or  in  the  histopathological 
examinations.  Moreover,  given  that  the 
normal  range  of  BUN  levels  in  dogs  is 
quite  wide,  the  observed  decrease  in 
BUN  level  is  likely  to  represent  an 
artifact  of  the  low  statistical  power  of 
the  study  and  is  not  of  toxicological 
significance  (Ref  38). 

In  summary,  a  large  number  of 
chronic  feeding  studies  have  been 
conducted  in  rats,  mice,  and  dogs  with 
flesh  foods  irradiated  at  doses  between 


6  and  74  kGy.  In  these  studies,  no  toxic 
effecte  that  can  be  attributed  to  radiation 
treatment  were  consistenUy  observed 

4.    Reproduction  and  Teratology 
Studies 

FDA  has  also  reviewed  the  following 
reproduction/teratology  studies  (Ref  42) 
in  which  flesh  foods,  irradiated  at  doses 
of  6  kGy  or  higher,  were  fed  to 
laboratory  animals:  (1)  Studies  in  which 
rats  were  fed  pork  irradiated  at  56  kGy; 
chicken  and  green  beans  irradiated  at  59 
kGy;  and  fish  irradiated  at  6  kGy  (two 
separate  studies  with  fish);  (2)  a 
multigeneration  reproduction  study  and 
a  teratology  study  in  which  mice  were 
fed  chicken  irradiated  at  59  kGy  and  45 
kGy,  respectively;  (3)  two  studies  in 
which  dogs  were  fed  beef  irradiated  at 
56  kGy;  (4)  a  study  in  which  hamsters 
were  fed  chicken  irradiated  at  45  kGy; 
and  (5)  a  study  in  which  rabbits  were 
fed  chicken  irradiated  at  45  kGy. 

All  of  these  studies,  except  one, 
showed  no  adverse  effects.  In  one  of  the 
two  studies  in  which  fish  irradiated  at 
6  kGy  was  fed  to  rats  ("the  Shillinger 
study,"  Ref  43),  rats  in  the  treated 
group  were  reported  to  have  an 
increased  incidence  of  testicular 
atrophy  and  prolonged  estrous  cycles, 
among  other  findings.  The  authors 
reported  no  significant  difference 
between  experimental  and  control 
groups  with  regard  to  such  standard 
indices  of  reproductive  function  as  time 
of  first  births,  fertility  index,  niunber  of 
offepring  in  the  litter,  or  weight  of 
oCEspring  at  birth  or  at  1  month  of  ^e. 
In  addition,  no  toxic  effects  on  the 
growth  or  development  of  three 
generations  were  reported.  The  authors 
stated  that  some  of  the  findtogs  p>oint  to 
a  protein  deficiency.  >"  However,  the 
second  reproduction  study  with  fish 
irradiated  at  the  same  dose  ("the 
Hickman  study,"  Ref  44)  reported  no 
adverse  effects.  FDA  has  concluded  that 
the  effects  reported  in  the  Shillinger 
study  are  not  attributable  to  irradiation 
for  three  reasons:  (1)  The  irradiated  fish 
was  stored  under  inappropriate 
conditions,  (2)  the  results  of 
measurements  of  blood  protein  levels 


■•Although  the  irradiated  fish  was  not  irradiated 
at  a  sterilizing  dose  or  treated  to  inactivate  eiuymes 
that  could  lead  to  decomposition,  it  was  stored 
under  refrigeration  for  up  to  2  months.  Fish  fed  to 
the  control  group,  however,  was  stored  frozen  until 
incorporated  into  the  diet.  Irradiated  fish,  stored 
under  refrigeration,  had  greeter  opportunity  to 
imdetgo  decomposition  or  other  spoilage  before 
consumption.  The  authors  did  not  report  addition 
of  vitamins  or  minerals  to  the  diets  and  did  not 
report  actual  nutrient  levels  in  the  diet.  The  authors 
also  reported  a  higher  incidence  of  pneumonia  and 
parasitic  infections  in  the  treated  group,  varying 
blood  and  liver  enzyme  activities  in  the  different 
generations,  and  a  lower  albumin/globulin  ratio  (a 
sign  of  protein  deficiency)  in  the  treated  group. 
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are  consistent  with  a  nutrit'  nally 
inadequate  diet,  and  (3)  similar  effects 
were  not  seen  in  the  Hickman  study. 
In  summary,  the  agency  concludes 
that  the  available  studies  of  irradiated 
flesh  foods  show  no  adverse  effects  on 
reproductive  or  developmental 
endpoints  that  can  be  attributed  to 
radiation  treatment. 

5.  Genetic  Toxicity  Studies 

Although  chronic  fiaeding  studies  are 
the  primary  basis  for  assessing  potential 
carcinogenicity  of  a  substance,  genetic 
toxicity  tests  are  often  used  to  screen  for 
possible  carcinogenic  effects.  A  large 
variety  of  genetic  toxicity  studies  with 
irradiated  chicken,  ham,  beef,  or  fish 
have  been  conducted  (Ref.  45).  All  of 
these  studies  report  that  no  genotoxic 
effects  were  observed.  FDA  agrees  that 
these  studies  demonstrate  that 
irradiated  flesh  foods  are  not  genotoxic. 

6.  Summary  of  the  Toxicological 
Assessment 

As  noted  previously,  chemical 
analyses  and  toxicity  studies  provide 
independent  means  for  assessing 
whether  there  is  a  reasonable  certainty 
that  irradiation  of  meat  will  not  present 
a  toxicological  hazard.  Chemical 
analyses  are  used  to  identify  substances 
produced  by  irradiation  that  might 
present  a  risk.  Animal  feeding  studies 
and  genetic  toxicity  studies  are  used  to 
determine  whether  toxicants  may  be 
present  in  irradiated  foods,  even  if  not 
identified,  at  levels  that  would  be 
harmful. 

The  agency  has  carefully  reviewed  the 
data  and  information  submitted  in  the 
petition.  The  agency  has  also  considered 
all  the  availaMe  data  and  studies  in  its 
files  regarding  the  radiation-induced 
chemical  changes  in  flesh  foods  and  the 
toxicological  effects  of  irradiated  meat 
and  other  irradiated  flesh  foods  (e.g., 
chicken  and  fish]  when  consumed  in 
the  diet. 

All  the  available  results  of  chemical 
analyses  of  irradiated  flesh  foods 
support  the  conclusion  that  a 
toxicological  hazard  due  to 
consiunption  of  irradiated  flesh  foods  is 
highly  unlikely,  because  no  substance 
resulting  fitim  irradiation  has  been 
found  at  levels  that  would  suggest  any 
reason  for  toxicological  concern.  The 
results  of  the  available  toxicological 
studies  of  irradiated  flesh  foods  also 
demonstrate  that  a  toxicological  hazard 
is  highly  unlikely  because  no 
toxicologically  significant  adverse 
effects  attributable  to  consumption  of 
irradiated  flesh  foods  were  observed  in 
any  of  these  studies.  Thus,  the  results  of 
the  chemical  analyses  and  the 
toxicological  studies  are  entirely 


consistent.  The  agency  therefore 
concludes,  based  on  adl  the  evidence 
before  it,  that  irradiation  of  meat  under 
the  conditions  set  forth  in  the  regulation 
does  not  present  a  toxicological  hazard. 

D.  Nutritional  Considerations 

The  nutritional  adequacy  of  an 
irradiated  food  may  be  affected  by 
radiation-induced  reductions  in  the 
amounts  of  essential  nutrients  in  the 
food.  FDA  has  carefully  reviewed  the 
data  and  information  submitted  in  the 
petition,  as  well  as  other  information  in 
its  files,  to  determine  whether 
irradiation  would  have  an  adverse  effect 
on  the  nutritional  value  of  meat. 

1.  Nutrients  in  Meat 

Flesh  foods  are  consumed  primarily 
as  sources  of  protein.  The  so-called  "red 
meats,"  beef  in  particular,  are  also  rich 
sources  of  iron  and  phosphorus.  Flesh 
foods,  including  red  meats,  also 
contribute  significantiy  to  the  dietary 
intake  of  B  vitamins,  except  for 
thiamine. 

Most  individual  flesh  foods,  including 
meats,  provide  only  a  minor  portion  of 
the  dietary  intake  of  thiamine  (Ref.  46). 
The  exception  to  this  rule  is  pork, 
which  contributes  approximately  9 
percent  of  the  thiamine  in  the  American 
diet  (Refs.  46  and  47).  The  largest 
contributors  to  thiamine  intake  in  the 
human  diet,  however,  are  grains  in 
various  foods  (e.g.,  cerecds;  flour  in 
bread,  other  baked  goods,  and  pasta) 
and  legumes. 

2.  Effects  of  Irradiation  on  the  Nutrients 
in  Meat 

It  is  well  known  that  the  nutrient 
value  of  the  macronutrients  in  the  diet 
(proteins,  fats,  and  carbohydrates)  is  not 
significantly  altered  by  irradiation  at  the 
petitioned  doses  (Refs.  19,  48.  and  49). 
Minerals  (e.g.,  iron,  phosphorus,  and 
calcium)  are  also  unaffected  by 
irradiation  (Refs.  48  and  49). 

Levels  of  certain  vitamins  may  be 
reduced,  however,  as  a  result  of 
irradiation.  The  extent  to  which  this 
occurs  depends  on  the  specific  vitamin, 
the  food  type,  and  the  conditions  of 
irradiation.  Not  all  vitamin  loss  is 
significant,  however.  The  extent  to 
which  a  reduction  in  a  specific  vitamin 
level  is  significant  depends  on  the 
relative  contribution  from  the  food  in 
question  to  the  dietary  intake  of  the 
vitamin. 

Most  of  the  nutrition-related  studies 
submitted  in  the  petition  presented 
analyses  of  vitamin  levels  in  irradiated 
flesh  foods.  These  studies  covered  a 
wide  range  of  foods,  vitamins,  and 
irradiation  conditions.  Most  of  these 
studies  focused  on  the  levels  of  B 


vitamins  because,  as  noted,  meats  and 
certain  edible  organs  (e.g.,  the  liver  and 
the  heart)  are  better  sources  of  B 
vitamins  than  of  other  vitamins,  such  as 
vitamins  C  or  D,  for  example.  For  the 
same  reason,  FDA's  evaluation  of  the 
nutritional  adequacy  of  irradiated  meat 
and  meat  byproducts,  which  considered 
all  relevant  vitamins,  focused  on  the 
effects  of  irradiation  on  the  levels  of  B 
vitamins.  In  FDA's  evaluation,  thiamine 
levels  received  particular  attention 
because  thiamine  is  one  of  the  vitamins 
most  susceptible  to  radiation  (Refs.  46 
and  50). 

In  general,  the  available  studies  have 
reported  insignificant  effects  on  the 
levels  of  B  vitamins  other  than  thiamine 
when  flesh  foods  were  irradiated  at  dose 
levels  comparable  to  those  proposed  in 
the  subject  petition  (Refs.  50,  51,  and 
52).  For  example,  pork  irradiated  at  a 
dose  of  6.7  kCy  showed  no  detectable 
loss  in  cobalamin  level  and,  when 
irradiated  at  5  kCy,  showed  no 
detectable  loss  in  niacin  level  ("the  fint 
Fox  study,"  Ref.  47).  Similar  results 
have  been  obtained  in  studies  of  the 
effects  of  irradiation  on  other  B  vitamins 
such  as  pyridoxine  and  pantothenic 
acid  (Ref.  52). 

Another  recently  conducted  study  by 
Fox  et  al.,  ("the  second  Fox  study,"  Ref. 
53)  compared  radiation-induced 
reductions  in  B  vitamin  levels  in  beef, 
lamb,  pork,  and  turkey,  all  of  which 
were  irradiated  at  5  °C  in  the  presence 
of  oxygen,  conditions  which  would  tend 
to  maximize  vitamin  loss.  The  authors 
reported  that,  even  under  such 
conditions,  losses  of  riboflavin  resulting 
from  irradiation  were  virtually 
undetectable  at  radiation  doses  up  to  3 
kGy  and  that  the  losses  did  not  differ 
significantiy  among  the  various  flesh 
foods.  The  average  incremental  loss  of 
riboflavin  at  radiation  doses  above  3 
kGy  was  reported  to  be  2.5  percent  per 
kGy,  which  was  judged  by  the  authora 
as  insignificant.  FDA  agrees  that  this 
reduction  in  riboflavin  is  insignificant 
in  the  context  of  the  total  diet  (Refs.  46 
and  51). 

Losses  in  thiamine  levels  resulting   , 
from  irradiation  were  also  measured  in 
the  second  Fox  study.  Thiamine  losses 
were  detectable  at  all  irradiation  doses 
tested  and  differed  among  the  flesh 
foods  tested,  but  the  range  was  fairly 
narrow:  bom  a  low  of  8  percent  loss  per 
kGy  in  lamb  to  a  high  of  16  percent  loss 
per  kGy  in  beef.  The  incremental 
thiamine  loss  in  pork  was 
approximately  1 1  p>ercent  per  kGy  above 
3  kGy  when  irradiated  at  5  "^  in  the 
presence  of  oxygen.  These  results  were 
consistent  with  the  results  of  the  first 
Fox  study  in  which  pork  irradiated  at 
4.5  kGy  at  0  '^  (frozen)  sustained  losses 
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in  thiamine  levels  of  circa  (ca.)  40 
percent  (Ref.  47). 

Other  studies  of  the  effect  of 
irradiation  on  thiamine  levels  in  flesh 
foods,  conducted  under  a  variety  of 
irradiation  conditions,  show  losses 
ranging  &t>m  approximately  10  to  50 
percent  over  a  dose  range  of  0.6  to  7.3 
kGy  (Refs.  46,  52,  54,  and  55),  which  is 
comparable  to  the  dose  range  that  could, 
in  actual  practice,  be  used  under  the 
limitations  set  forth  in  the  regulation.  It 
is  important  to  note  that  the  highest 
thiamine  losses  (ca.  50  percent  for  some, 
but  not  all,  flesh  foods)  have  occurred 
when  foods  were  irradiated  at  the  higher 
doses  in  this  range  (ca.  7  kGy),  in  the 
nonfrozen  state,  and/or  in  the  presence 
of  oxyean. 

Irraouation  of  meat  is  likely  to  be 
carried  out  on  products  that  are  in 
prepackaged  form.  Meat  is  commonly 
packaged  under  vacumn  or  reduced 
oxygen  levels  at  the  wholesale  level  and 
stored  and  shipped  either  refrigerated  or 
frozen  (Ref.  2).  As  discussed  previously, 
irradiation  of  food  in  the  frozen  state  (or 
at  reduced  temperatures)  and  under 
reduced  oxygen  levels  tends  to 
minimize  vitamin  losses  (Ref.  48).  Thus, 
irradiation  of  most  meat,  which  is  likely 
to  be  carried  out  in  an  atmosphere  of 
reduced  oxygen  content  and  at  low 
temperature  or  in  the  frozen  state,  will 
tend  to  result  in  thiamine  losses  that  are 
far  less  than  50  percent. 

Nevertheless,  the  agency  has 
conducted  an  "extreme  case" 
assessment  of  the  potential  effect  on  the 
dietary  intake  of  thiamine  that  would 
result  if  all  flesh  foods  (i.e.,  meat, 
poultry,  and  fish)  were  irradiated  under 
conditions  that  would  tend  to  maximize 
thiamine  loss  (i.e.,  such  that  thiamine 
levels  in  all  these  foods  would  be 
reduced  by  50  percent).  The  agency  has 
determined  that  even  in  such  extreme 
and  unlikely  circumstances,  the  average 
thiamine  intake  would  still  be  above  the 
recommended  daily  allowance  (RDA) 
and,  thus,  there  would  be  no  deleterious 
effect  on  the  total  dietary  intake  of 
thiamine  as  a  result  of  irradiating  flesh 
foods,  including  meat  (Ref.  46). 

3.  Summary  of  the  Nutritional 
Assessment 

As  discussed,  FDA  has  concluded  that 
the  effects  of  irradiation  on  thiamine, 
under  the  conditions  set  forth  in  the 
regulation  below,  will  not  result  in  an 
adverse  effect  on  the  dietary  intake  of 
thiamine.  Because  the  effects  of 
irradiation  on  B  vitamins  other  than 
thiamine  are  far  less  than  the  effects  on 
thiamine,  FDA  also  concludes  that  there 
will  be  no  deleterious  effect  on  the  total 
dietary  intake  of  these  other  B  vitamins 
{e.g.,  riboflavin,  niacin,  cobalamin).  In 


addition,  as  noted,  irradiation  does  not 
affect  mineral  levels,  nor,  at  the  doses 
set  forth  in  the  regtilation,  the 
nutritional  quality  of  the  protein  in 
meat. 

FDA  therefore  concludes,  based  on  all 
the  evidence  before  it.  that  irradiation  of 
meat  under  the  conditions  set  forth  in 
the  regulation  below  will  not  have  an 
adverse  impact  on  the  nutritional 
adequacy  of  a  person's  diet. 

E.  Microbiological  Considerations 

Irradiation  at  the  doses  requested  in 
the  petition  will  reduce,  but  not  entirely 
eliminate,  the  microorganisms  in  or  on 
meat.  Further,  because  different 
microoi^ganisms  are  affected  by 
irradiation  to  different  degrees, 
irradiation  of  meat  will  change  the 
relative  amounts  of  different 
microorganisms  present  (the 
microbiological  profile).  The 
microbiok^cal  profile  and  the  storage 
conditions  of  meat  influence  the  growth 
patterns  of  the  various  microorganisms 
found  in  or  on  this  food.  Because 
microorganisms  remaining  in  food  after 
irradiation  processing  can  multiply, 
FDA  has  assessed  whether  irradiation  of 
meat  under  the  conditions  set  forth  in 
the  regulation  is  likely  to  alter  the 
growth  patterns  of  any  surviving 
microorganisms  in  such  a  way  as  to 
result  in  an  increased  microbiological 
hazard  (from  increased  growth  of 
pathogens)  compared  to  meat  that  has 
not  been  irradiated. 

1 .    Microbiological  Profile  of  Raw  Meat 

Meat  is  a  nutrient-rich  substrate  that 
can  support  the  growth  of  a  variety  of 
microorganisms.  During  the  initial 
processing  steps  (e.g.,  slaughter, 
skinning,  cutting  of  primals)  these 
microorganisms  are  diverse.  They 
include  a  wide  variety  of  nonpathogenic 
spoilage  bacteria,  including  organisms 
from  the  PseudomonasMoraxella- 
Acinetobacter  group,  Lactobacillus  sp.. 
and  others.  Pathogenic  (illness-causing) 
microoi^anisms,  including  Salmonella 
sp..  E.  co/i  Ol57:H7,  Listeria 
monocytogenes,  Staphylococcus  aureus, 
and  othera,  have  also  been  isolated  from 
raw  meat,  generally  at  relatively  low 
levels  (see  Refs.  2,  56,  and  57). 

Spores^o  of  certain  other  pathogenic 
microorganisms  have  been  isolated  from 


raw  meat  as  well.  The  most  commonly 
occurring  spores  in  meat  are  those  of  C. 
perfringens  (Refs.  2  and  6).  Spores  of 
Clostridium  botulinum  have  also  been 
isolated  from  raw  meat;  the  available 
data  indicate  that  both  the  incidence 
and  the  numbers  of  C.  botulinum  spores 
are  extremely  low  (Refs.  58,  59,  and  60). 
Fungal  species  (i.e.,  yeasts  and  molds) 
have  also  been  isolated  from  the 
surfaces  of  raw  meat,  presumably  as  a 
result  of  airborne  contamination. 
Various  parasites,  including 
Toxoplasma  gondii  and  TrichineUa 
spiralis,  both  of  which  can  cause  serious 
foodbome  illness,  may  also  be  found  in 
meat. 

2.  Effects  of  Irradiation  on 
Microorganisms  in  or  on  Meat 

The  petitioner  provided  reports  and 
published  articles  describing  the  effects 
of  irradiation  on  the  microorganisms  in 
or  on  flesh  foods.  These  reports  and 
published  articles  provide  data  on 
several  microorganisms  of  relevance, 
including  various  species  of  Salmonella; 
B.  co//Ol57:H7;  C  perfringens;  S. 
aureus;  L  monocytogenes;  Bacillus 
cereus;  Campylobacter  jejuni;  and  the 
protozoan  parasite  T.  gondii.  Taken 
together,  the  available  reports  and 
published  articles  establish  that  the 
radiation  dose  necessary  to  reduce  the 
initial  population  of  any  of  the  bacterial  ' 
pathogens  by  90  percent  (i.e.,  the  "D 
value")  ranges  from  0.1  kGy  to  just 
imder  1  kGy.  For  any  individual 
pathogen,  the  D  value  varies  depending 
on  such  factors  as  the  specific  food, 
phjrsical  state  (frozen  versus  nonfrozen) 
of  the  food,  temperatuire,  and  ambient 
oxygen  level. 

The  D  value  for  Salmonella,  for 
example,  ranges  from  approximately  0.4 
kGy  to  0.8  kGy,  depending  on  the 
microbial  strain  and  the  other  factors 
mentioned  above  (Refs.  61,  62,  63,  and 
64).  E.  coliOl57:H7  is  more  radiation 
sensitive  than  Salmonella,  with  a  D 
value  range  of  approximately  0.2  to  0.4 
kGy,  depending  on  the  type  of  flesh 
food  and  the  conditions  of  irradiation 
(Refs.  62,  63,  and  65).  Other  stiidies  of 
a  variety  of  different  pathogens  in 
different  flesh  foods  yield  comparable 
results.^* 


™  Spore*  are  the  so-called  "resting  stage"  of 
certain  bacteria  in  which  the  bacterial  cell  becomes 
enclosed  in  a  tough,  resistant  coat  as  a  response  to 
adverse  environmental  conditions.  On  return  to  leas 
adverse  conditions,  the  spore  can  germinate  and 
revert  to  the  normal  vegetative  form  of  the 
organism.  Under  favorable  conditions,  the 
vegetative  cells  can  multiply  and,  in  the  case  of 
certain  spore-forming  bacteria,  produce  toxin. 
Growth  rates  of  the  vegetative  cells  are  influenced 
by  aeveral  factors  including  temperature,  ambient 


oxygen  level.  pH.  and  the  size  of  the  spore 
inoculum  (numbers  of  spores  present). 

"  For  example,  the  D  values  of  both  L 
monocytogenes  and  S.  aureus  fall  in  the  range  of 
0.40  to  0.48  kGy  when  irradiated  in  beef,  pork,  or 
lamb  at  5  •€  (see,  e.g..  Refs.  62  and  66).  C.  /efuni 
is  more  radiation  sensitive,  with  D  values  in  the 
range  of  0.16  to  0.24  kGy  depending  on  the 
particular  meat  and  the  conditions  of  irradiation 
(see,  e.g..  Refs.  63  and  67). 

T.  gondii  tissue  cysts  are  inactivated  at  a  radiation 
dose  of  approximately  0.4  kCy  (Ref.  es). 
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D  values  for  the  principal 
nonpathogenic  microorganisms 
(spoilage  bacteria)  commonly  found  in 
or  on  meat  cover  a  wide  range,  from 
approximately  0.3  to  2.0  kGy  (Refs.  69. 
70.  and  71).  Lactobacillus  sp.  are  among 
the  more  radiation-resistant 
nonpathogenic  spoilage  t}acteria;  the  D 
values  for  these  bacteria  range  from 
approximately  1  to  2  kGy.  depending  on 
the  microbial  strain  and  the  conditions 
of  irradiation  (Ref.  71). 

In  the  case  of  spore-forming  bacteria, 
the  spores  and  vegetative  cells  are 
affected  by  irradiation  to  different 
degrees.  Spores  are  generally  more 
^/esistant  to  the  effects  of  radiation  than 
vegetative  cells.  For  example,  the  D 
values  for  vegetative  cells  of  various 
strains  of  C  perfringens  range  bom  0.6 
to  0.8  kCy  (Refs.  72  and  73),  comparable 
to  the  D  values  for  most  of  the 
pathogens  discussed  above,  while  the  D 
values  for  the  spores  of  C.  perfringens 
range  from  1.2  to  1.8  kCy  (Ref.  74).  The 
spores  of  C.  botulinum  are  more 
radiation-resistant:  the  D  values  for  the 
spores  of  various  strains  of  C.  botulinum 
range  from  approximately  2  to  4  kGy 
(Refs.  60  and  74). 

The  agency  has  reviewed  the  data  and 
information  described  previously  as 
well  as  other  information  in  its  files  and 
has  determined  that  irradiation  at  doses 
of  up  to  4.5  kGy  for  refrigerated  product 
and  doses  of  up  to  7.0  kCy  for  frozen 
product  will  significantly  reduce  the 
number  of  pathogenic  microorganisms 
in  or  on  meat  (Ref.  75).  Under  the 
conditions  set  forth  in  the  regulation 
below,  reductions  in  Salmonella  levels, 
for  example,  could  be  approximately 
100,000-fold  in  refrigerated  beef 
irradiated  at  4.5  kGy.  Because  E.  coli  is 
more  sensitive  to  the  effects  of 
irradiation,  reductions  in  the  levels  of 
that  microorganism  would  be  even 
greater  in  beef  irradiated  under  these 
same  conditions.  The  levels  of  most 
spoilage  microorganisms  on  meat  will 
also  be  significantly  reduced  at  the 
petitioned  doses,  resulting  in  an 
extension  of  the  shelf-Iife  of  the 
product. 

However,  while  irradiation  at  the 
petitioned  doses  significantly  reduces 
the  numbers  of  many  pathogenic  and 
spoilage  bacteria,  its  effect  in  reducing 
the  numbers  of  relatively  radiation- 
resistant  spores  of  other  pathogenic 
bacteria  (e.g..  C.  botulinum,  with  D 
values  of  approximately  2  to  4  kGy),  is 
less.  Therefore,  FDA  has  carefully 
examined  the  effects  of  radiation- 
induced  changes  in  the  microbiological 
profile  of  meat  on  the  growth  patterns 
of  siuviving  microorganisms  to 
determine  whether  the  microbiological 
safety  of  meat  irradiated  under  the 


conditions  set  forth  in  the  regulation 
would  be  adversely  affected.  In  FDA's 
evaluation,  C.  botulinum  received 
particular  attention  both  because  C. 
botulinum  spores  are  the  most  radiation- 
resistant  of  the  pathogens  fouind  in  meat 
and  because  the  illness  induced  by 
botulinal  toxin  is  so  severe. 

3.    Growth  Patterns  of  Microorganisms 
in  or  on  Raw  Meat 

As  noted  previously,  meat  is  a 
substrate  that  can,  in  principle,  support 
the  growth  of  a  variety  of 
microorganisms.  The  conditions  under 
which  meat  is  stored  (e.g.,  temperature, 
ambient  atmosphere,  pH)  influence  the 
growth  patterns  of  different 
microorganisms,  however,  affecting  both 
the  types  and  niunbers  of  different 
microorganisms  that  are  likely  to  be 
found  in  or  on  meat  at  any  given  time. 

Meat  is  chilled  and  subsequently 
stored  under  refrigeration  (generally  37 
to  45  'F)  immediately  following  the 
initial  processing  steps.  During  cold 
storage,  the  predominant 
microorganisms  are  the  spoilage 
bacteria,  primarily  Pseudomonas  sp.. 
that  are  capable  of  growth  at  these 
temperatures.  If  the  chilled  meat  is 
packaged  in  an  environment  of  reduced 
oxygen  content,  other  spoilage  bacteria, 
such  as  Lactobacillus  sp.,  Brochothrix 
thermosphacta.  and  other  lactic  acid- 
producing  microorganisms, 
predominate  (Refs.  2  and  56). 

The  growth  of  C.  perfringens. 
Salmonella,  and  E.  coli  is  well 
controlled  by  cooling  meat  quickly  after 
slaughter  and  maintaining  the  product 
at  refrigerated  temperatures  during 
subsequent  transport  and  storage.  None 
of  these  pathogens  is  normally  capable 
of  growth  in  meat  stored  under 
refrigeration.  In  addition,  competition 
with  the  more  numerous  and  faster- 
growing  spoilage  bacteria  that 
predominate  at  refrigeration 
temperatures  further  inhibits  the  growth 
of  these  pathogens.  Both  Salmonella 
and  E.  coli  Ol57:H7  are  capable  of 
significant  growth,  however,  in  meat 
stored  above  refrigeration  temperatures 
("temperature  abuse"  conditions:  above 
50  "F).  Temperature  control  is  thus  a 
primary  tool  in  reducing  the  growth  of, 
and  consequently,  the  risk  bom,  these 
pathogens. 

Growth  of  C.  botulinum  is  influenced 
by  several  factors  in  addition  to 
temperatiue,  including  the  availability 
of  oxygen,  pH  of  the  food,  and  the 
numbers  of  C.  botulinum  spores  in 
relation  to  the  types  and  numbers  of 
competing  microorganisms. 
Temperature  control  is,  however,  the 
single  most  important  factor  in 
controlling  the  growth  of  the  strains  of 


C.  botulinum  that  have  been  most 
frequently  (albeit  still  rarely  and  in  low 
numbers)  isolated  bom  meat  in  the 
United  States  (Refs.  59.  60.  and  76)  In 
this  regard,  the  same  temperature 
control  regimen  used  to  control  the 
growth  of  other  pathogens  such  as 
Salmonella,  E.  coli  Ol57:H7.  and  C. 
perfringens  also  works  well  to  inhibit 
growth  of,  and  toxin  production  by,  C. 
botulinum  in  meat.  Temperatiue  abuse 
can  lead  to  growth  and  toxin  production 
by  C.  botulinum;  however,  this  typically 
takes  several  weeks  to  occur,  even  at 
temperatures  of  approximately  60  "F.  By 
this  time,  signs  of  spoilage  (e.g.,  putrid 
odor,  slimy  texture),  produced  primarily 
by  the  faster-growing  and  more 
numerous  nonpathogenic  spoilage 
bacteria,  are  evident.  The  objectionable 
odor  and  texture  of  spoiled  meat  is  a 
signal  that  typically  inhibits  consumers 
from  eating  the  product.  Reports  of 
botulism  resulting  from  consumption  of 
such  meat  are  rare  and,  generally,  have 
been  limited  to  ethnic  groups  that  favor 
these  foods  (see  Refs.  59,  76,  and  77). 

In  summary,  maintaining  meat  at  low 
storage  temperatures  is  the  primary 
method  for  controlling  the  growth  of 
pathogenic  microorganisms  and,  thus, 
for  reducing  the  risk  of  disease  from 
pathogenic  microorganisms  in  or  on 
meat. 

4.  Effects  of  Irradiation  on  Growth 
Patterns  of  Microorganisms  in  or  on 
Meat 

As  noted  above,  radiation-induced 
changes  in  the  microbiological  profile  of 
meat  have  the  potential  to  affect  the 
growth  patterns  of  the  various 
microorganisms  in  or  on  meat.  FDA  has 
evaluated  whether  irradiation  would 
result  in  significantly  altered  microbial 
growth  patterns  in  meat  (e.g., 
significantly  increased  growth  of 
pathogens)  such  that  irradiated  meat 
would  present  an  increased 
microbiological  hazard  compared  to 
meat  that  had  not  been  irradiated.  The 
agency  has  reviewed  data  and 
information  submitted  in  the  petition,  as 
well  as  other  information  in  its  files, 
regarding  the  effects  of  irradiation, 
temperature  abuse  conditions,  and 
ambient  oxygen  levels  on  the 
microbiological  profile  of  meat. 

Because  C.  botulinum  spores  are  the 
most  resistant  to  the  effects  of 
irradiation  and  would  thus  be  more 
likely  to  survive  irradiation  than  other 
pathogens  and  most  spoilage  bacteria, 
and  because  the  illness  associated  with 
botulinal  toxin  is  so  severe,  FDA,  in  its 
evaluation,  focused  particularly  on  the 
effects  of  irradiation  on  the  probability 
of  significantly  increased  growth  of,  and 
subsequent  toxin  production  by,  C. 
botulinum. 
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With  respect  to  most  of  the  significant 
pathogens  found  in  or  on  meat,  other 
than  C.  botulinum  (e.g..  Salmonella  and 
E.  coli  0157:H7),  FDA  concludes  that 
the  probability  of  significant  growth  of 
these  pathogens  in  irradiated  meat 
stored  under  adequate  temperature 
control  is  extremely  remote  for  two 
reasons.  First,  these  pathogens  typically 
require  temperatures  of  50  "F  or  higher 
for  significant  growth.  Second,  as  noted 
above,  most  of  the  pathogens  in  or  on 
meat  are  more  sensitive  to  the  effects  of 
irradiation  than  many  of  the  common 
spoilage  microorganisms  (e.g., 
Lactobacillus,  with  D  values  of  1  to  2 
kGy).  Because  these  pathogens  are 
sensitive  to  the  effects  of  irradiation, 
FDA  expects  that  irradiation  under  Uie 
conditions  set  forth  in  the  regiilation 
below  will  reduce  the  nimibers  of  these 
pathogens  to  a  far  greater  extent  than  it 
will  reduce  the  numbers  of  the  faster- 
growing  spoilage  microorganisms  that 
compete  with,  and  inhibit  the  growth  of, 
pathogens  at  refrigeration  temperatures. 

Nevertheless,  FDA  has  also 
considered  the  effects  of  temperature 
abuse  on  growth  of  these  pathogens 
(e.g..  Salmonella.  E.  coli 0157.H7 .  C. 
perfringens)  in  iiradiated  meat  In  one  of 
the  studies  submitted  in  the  petition 
(Ref.  72).  pork  was  packaged  and 
irradiated  at  1.75  kGy  under  a  modified 
atmosphere  containing  no  oxygen 
■  following  inoculation  with  hi^  levels 
of  any  one  of  several  pathogens.  In  this 
study,  the  authors  reported  that  growth 
of  these  pathogens  [Salmonella,  E.  coli, 
and  C.  perfringens,  among  others),  was, 
in  fiact,  decreased  by  irradiation  even 
when  temperature  conditions  were 
favorable  for  growth  (approximately  60 
•F). 

With  respect  to  C.  botulinum,  FDA 
concludes  that  the  probability  for 
significant  growth  of,  and  toxin 
production  by,  C.  botulinum  in 
irradiated  meat  stored  under  adequate 
temperatiue  control  (properly 
refrigerated  or  bozen)  is  extremely 
remote  for  several  reasons.  First,  as 
noted.  C.  botulinum  spores  occur  with 
extremely  low  frequency  and  in 
extremely  low  numbers  in  meat;  these 
numbers  will  be  further  reduced  by 
irradiation  at  the  petitioned  doses. 
Research  has  established  that  the  size  of 
the  spore  inocultun  (numbers  of  spores 
present  in  the  food)  is  an  important 
factor  in  the  growth  of,  and  toxin 
production  by,  C.  botulinum;  reduced 
numbers  of  spores  generally  result  in  a 
decreased  probability  that  growth 
sufficient  for  toxin  production  will 
occur  (Ref.  59). 

Second,  most  strains  of  C.  botulinum 
that  have  been  foimd  in  meat  do  not 
grow  and  produce  toxm  under 


refrigeration  conditions  appropriate  for 
transport  and  storage  of  flesh  foods.  The 
available  data  show  that  growth  and 
subsequent  toxin  production  by  C. 
botulinum  in  meat  requires  significantly 
elevated  temperatures  (50  to  55  °F,  or 
higher)  (Refs.  59,  60,  and  77).  Even 
under  reduced  ambient  oxygen  levels 
(conditions  that  favor  the  growth  of  C. 
botulinum),  elevated  temperatiues  are 
still  required  for  significant  growth  and 
toxin  production.  Irradiation  does  not 
enable  C.  botulinum  to  grtfW  at 
refrigeration  temperatiues;  elevated 
temperatures  on  the  order  of  50  to  55  "F 
are  required,  whether  meat  is  irradiated 
or  not.  Nevertheless,  the  agency  has  also 
considered  whether,  in  the  absence  of 
temperattire  control,  irradiation  could 
increase  the  likelihood  that  C. 
botulinum  could  grow  and  produce 
toxin  without  the  signs  of  spoilage 
familiar  to  the  consumer  that  discourage 
consumption  of  spoiled  meat. 

One  study  submitted  in  the  petition 
(Ref.  78)  investigated  the  effect  of 
irradiation,  at  a  dose  of  3  kGy,  on  the 
patterns  of  microbial  growth  and 
spoilage  in  vacuum-packaged  pork  loins 
stored  under  conditions  of  proper 
refrigeration  (2  to  4  °C  to  simulate 
wholesale  storage,  and  5  to 
7  "C  to  simulate  retail  storage)  and 
under  conditions  of  severe  temperature 
abuse  (24  to  25  "C).  Shelf-life  of  pork 
stored  under  refrigeration  conditions 
was  extended  by  irradiation.  The 
authors  found  that  both  irradiated  pork 
and  pork  that  had  not  been  irradiated 
spoiled  rapidly  under  conditions  of 
severe  temperature  abuse  and  that  the 
same  types  of  microorganisms  were 
responsible  for  spoilage  in  both 
irradiated  pork  and  pork  that  had  not 
been  irradiated.  The  authors  concluded 
that  the  conciurent  and  similar 
increases  that  they  observed  in  the 
niunbers  of  lactobacilli  and  other 
bacteria  in  the  temperature-abused, 
vacuum-packaged  irradiated  pork 
indicated  that  sufficient  spoilage 
organisms  survived  irradiation  to  bring 
about  spoilage  after  severe  temperature 
mishandling.  FDA  concurs  in  these 
conclusions  (Ref.  77). 

In  several  other  studies  submitted  in 
the  petition  ("the  Lambert  studies." 
Refs.  79a  through  79c),  pork  was 
packaged  and  irradiated  at  a  dose  of  1 
kGy  under  reduced  ambient  oxygen 
levels  following  inoculation  with  high 
levels  of  C.  botulinum  spores.  In  these 
studies,  storage  at  elevated 
temperatures,  equivalent  to 
approximately  60  "F.  was  required  for  C. 
botulinum  to  grow  and  produce  toxin; 
no  toxin  was  detected  in  pork  stored  at 
approximately  41  'F .  The  authors 
concluded  that  irradiation  at  1  kGy 


significantly  delayed  toxin  production 
by  C.  botulinum  (Refs.  79a  and  79b). 
The  authora  of  these  studies  also 
reported  that  signs  of  spoilage  in  the 
irradiated  pork  appeared  at  least  1  week 
before,  and  under  certain  conditions,  up 
to  5  weeks  before,  toxin  was  detected 
(Ref.  79a). 

The  data  and  information  in  the 
Lambert  studies  show  that  even  when 
the  levels  of  C.  botulinum  spore 
inoculum  are  high  and  the  ambient 
oxygen  level  low  (conditions  that,  as 
noted,  would  tend  to  increase  growth 
and  toxin  production),  toxin  production 
was  preceded  by  signs  of  spoilage  in  the 
irradiated  meat  These  data  also 
demonstrate  that  storage  at  sustained 
elevated  temperatures,  for  several 
weeks,  are  required  for  growth  of,  and 
toxin  production  by.  C.  botulintun  in 
irradiated  poric 

Third,  other  data  and  information  also 
show  that  various  species  of  other 
microorganisms  commonly  found  on 
meat  particularly  spoilage  bacteria  (e.g., 
Lactobacillus  sp.22  and  others),  survive 
irradiation  in  sufficient  numbers  to 
grow  and  inhibit  growth  of,  and  toxin 
production  by,  C.  botulinum  in  both 
refrigerated  and  temperature-abused 
irradiated  meats  (Refs.  71,  80.  and  81). 
5.  Summary  of  the  Microbiological 
Assessment 

FDA  has  reviewed  the  data  and 
information  submitted  in  the  petition 
and  has  considered  all  the  available  data 
and  information  in  its  files  relevant  to 
an  assessment  of  the  microbiological 
safety  of  the  irradiation  of  meat  In 
particular.  FDA  has  carefully  examined 
the  efiiects  of  radiation-induced  changes 
in  the  microbiological  profile  of  meat  on 
the  growth  patterns  of  any  surviviiig 
microorganisms,  including  C. 
botulinum,  to  determine  whether  the 
microbiological  safety  of  meat  would  be 
adversely  ejected  by  irradiation  under 
the  conditions  set  forth  in  the  regulation 
below. 

As  discussed  previously  in  this 
dociunent.  the  agency  has  determined 
that  irradiation  of  meat  and  meat 
byproducts  under  the  conditions  set 
forth  in  the  regulation  below  will  not 
result  in  any  eulditional  health  hazard 
from  C.  botulinum  (Ref.  75).  Likewise. 
as  discussed  previously.  FDA  has  also 
determined  that  irradiation  will  not 
result  in  any  additional  hazard  from 
common  pathogens  other  than  C. 
botulinum.  Therefore,  the  agency 
concludes,  based  on  all  the  evidence 
before  it,  that  irradiation  of  meat  under 


"  In  the  case  of  Lactobacillus,  production  of 
lactic  add,  which  lowers  the  pH  of  the  meat,  ia  a 
contributing  factor  in  inhibiting  the  growth  of 
various  pathogens,  including  C  botulinum  (aae, 
e.g..  Reft.  59  and  71). 
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the  conditions  set  forth  in  the  regulation 
below  will  not  result  in  a 
microbiological  hazard. 

IV.  Current  Good  Manufacturing 
Practice  Considerations 

As  noted,  the  proper  processing, 
handling,  and  storage  of  meat  and  meat 
byproducts,  irradiated  or  not.  are 
necessary  to  ensure  their  safety.  With 
respect  to  the  processing  and  handling 
of  both  meat  and  poultry,  USDA/FSIS 
has  recendy  established  specific 
requirements  applicable  to  meat  and 
poultry  establishments  designed  to 
reduce  the  occurrence  and  numbers  of 
pathogenic  microorganisms  on  meat  and 
poultry  products  and  thus,  to  reduce  the 
incidence  of  foodborne  illness 
associated  with  these  products  (61  FR 
38806.  July  25, 1996).  Among  other 
things,  these  new  regulations  require 
that  each  meat  and  poultry 
establishment  develop  and  implement 
written  standard  operating  procedures 
for  sanitation  (Sanitation  SOP's,  SSOP's) 
and  that  each  establishment  also 
develop  and  implement  a  system  of 
preventive  controls,  known  as  HACCP 
(Hazard  Analysis  and  Critical  Control 
Points),  which  is  designed  to  improve 
the  safety  of  their  products. 

FSIS  has  stated  that  it  intends  to  use 
HACCP  systems  as  a  framework  for  the 
modernization  of  the  meat  and  poultry 
inspection  system  (61  FR  33806). 
HACCP  systems  are  not  intended  to 
replace  good  manu^tiuing  practices 
(GMFs),  but  rather  to  be  used  as  the 
basis  of  an  approach  to  food  safety  that 
focuses  on  hazard  prevention  and 
control.  HACCP,  GMP's,  SSOP's,  and 
other  tools  and  interventions  all  have  a 
place  in  ensuring  the  safety  of  meat. 
FSIS  has  stated  diat  it  anticipates  that 
the  adoption  of  HACCP  systems  by  the 
meat  industry  as  a  whole  will 
significantly  increase  the  safety  of  meat 
products  and  reduce  the  risk  of 
foodborne  illness  (61  FR  33806). 

A.  Temperature  control 

As  noted  previously,  proper 
temperature  control  is  critical  in 
ensuring  the  safety  of  meat,  meat 
byproducts,  and  meat  food  products, 
whether  or  not  they  are  irradiated. 
FDA's  regulations  regarding  CGMP's 
(part  110  (21  CFR  part  110))  stipulate 
that  the  temperature  of  refrigerated 
foods  not  exceed  45  "F 
(§  110.80(b)(3)(i)).  With  respect  to  meat 
products  specifically,  FDA's  Model 
Food  Code,  which  is  offered  for 
adoption  by  States  and  other 
government  entities  that  exercise 
primary  regulatory  authority  over  food 
service,  retail  food  stores,  and  food 
vending  machine  operations. 


recommends  that  meat  products  be 
stored  at  41°F  or  less.  There  are  no  data 
or  other  information  that  suggest  that,  in 
order  to  ensure  their  safety,  irradiated 
meat  products  require  different 
temperature  controls  than  meat 
products  that  have  not  been  irradiated. 
Moreover.  FSIS,  under  its  regulatory 
authority  over  meat  processing  plants, 
can  establish  specific  requirements  with 
respect  to  temperature  control  of 
irradiated  meat,  meat  byproducts,  and 
meat  food  proflucts.^a  FDA  concludes 
that  its  regulation  should  allow  for 
flexibility  in  this  regard.  Therefore,  the 
regulation  does  not  establish  specific 
requirements  with  respect  to 
temperature  control  of  irradiated  meat, 
meat  byproducts,  and  meat  food 
products. 

B.  Consideration  of  the  Need  for 
Establishment  of  a  Minimum  Dose 

FDA  has  established,  in  §  179.25. 
general  provisions  defining  CGMP  for 
the  use  of  irradiation  in  the  treatment  of 
food.  This  regulation  discusses 
requirements  such  as  recordkeeping  and 
the  need  for  a  scheduled  process  for 
food  irradiation.  Among  other  things. 
§  179.25  also  requires  that  "Food  treated 
with  ionizing  radiation  shall  receive  the 
minimum  radiation  dose  reasonably 
required  to  accomplish  its  intended 
effect  •     •     *."  (SecUon  179.25(b).) 

FDA  notes  that  the  minimum  dose 
necessary  to  control  pathogenic 
organisms  on  food  can  vary  with  the 
particular  microorganism,  the  specific 
food,  and  with  the  microbial  load  on  the 
food.  In  its  decision  to  permit  the 
irradiation  of  poidtry  at  doses  up  to  3 
kGy,  FDA  explicitly  considered  these 
facts  and  noted  that  FSIS,  based  on  its 
regulatory  authority  over  poultry 
processing  plants,  could  establish  a 
minimum  dose,  consistent  with  CGMP, 
for  controlling  pathogenic  organisms  in 
or  on  the  products  processed  in  such 
plants.  The  agency  also  concluded  that 
FSIS  should  be  free  to  do  so  without 
having  to  submit  a  new  petition  for  an 
amendment  to  the  regulation,  as  long  as 


"  In  the  preamble  to  the  rule  that  established  the 
new  requirement  for  the  development  and 
implementation  of  HACCP  systems  in  meat  and 
poultry  planU.  FSIS  addressed  the  need  for  cooling 
and  chilling  requirements  for  raw  meat  and  poultry. 
In  the  Rnal  rule.  FSIS  suted  that,  with  respect  to 
regulation  of  time  and  temperature  control,  it  would 
be  best  to  have,  as  a  performance  standard,  a 
maximum  temperature  for  products  being  shipped 
into  commerce,  and  at  which  raw  products  in 
commerce  must  be  maintained.  This  standard 
would  be  applicable  to  all  persons  who  handle  such 
product  before  the  product  reaches  the  cdnsumer. 
FSIS  concluded,  however,  that  development  of  such 
a  performance  standard  required  the  acquisition  of 
additional  information,  and  indicated  ttiat  it  would 
engage  in  further  rulemaking  in  this  area. 


any  requirements  complied  with  the 
applicable  sections  of  part  179. 

Similarly,  with  respect  to  the 
processing  of  meat,  meat  byproducts, 
and  meat  food  products,  FDA  is  not 
establishing  a  minimum  required  dose. 
The  agency  concludes  that  different 
doses  could  be  appropriate,  in  different 
cinnunstances.  for  achieving  the  desired 
technical  effect  and  that  FDA's 
regulation  should  allow  for  flexibility  in 
this  regard.  Moreover,  FSIS,  under  its 
regulatory  authority  over  meat 
processing  plants,  can  establish  a 
minimum  dose,  consistent  with  GMP, 
for  controlling  pathogenic  organisms  in 
or  on  the  products  processed  in  these 
plants.  FSIS  should  be  free  to  do  so 
without  having  to  submit  a  petition  for 
an  amendment  to  FDA's  regulation,  as 
long  as  any  FSIS  requirements  comply 
with  the  applicable  sections  of  part  179. 

V.  Labeling 

Meat,  meat  byproducts,  and  meat  food 
products  are  subject  to  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.]. 
Therefore,  the  labeling  of  these  products 
irradiated  under  the  conditions  set  forth 
in  the  regulation  must  comply  with  any 
requirements  imposed  by  USDA/FSIS 
under  its  authority  to  approve  the 
labeling  of  such  products. 

VI.  Conclusion  of  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  material  in  its  files 
relevant  to  the  proposed  use  of  a  source 
pf  radiation  to  treat  meat,  meat 
byproducts,  and  certain  meat  food 
products.  Based  on  all  the  evidence 
before  it,  FDA  concludes  that  irradiation 
of  these  products  under  the  conditions 
set  forth  in  the  regulation  below  will  not 
present  a  toxicological  hazard,  will  not 
present  a  microbiological  hazard,  and 
will  not  adversely  a^ct  the  nutritional 
adequacy  of  such  products.  Therefore, 
the  agency  concludes  that  irradiation  of 
meat,  meat  byproducts,  and  meat  food 
products  under  the  conditions  set  forth 
in  die  regulation  below  is  safe. 
Accordingly,  FDA  has  determined  that 
part  179  should  be  amended. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
dociunents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  listed  contact  person.  As 
provided  in  §  171.1(h),  the  agency  will 
delete  bom  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 
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VIL  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impMct  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Vm.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  2. 1998  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
r^ulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  me  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Mwagement  Branch 
between  9  a.m.  and  4  pjn..  Monday 
through  Friday. 
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Reporting  and  record  keeping 
requirements.  Signs  and  symbols. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  179  is 
amended  as  follows: 

PART  179-4RRADIATION  IN  THE 
PRODUCTION.  PROCESSINQ  AND 
HANOUNQ  OF  FOOD 

1.  The  authority  citation  for  21  CFR 
part  179  continues  to  read  as  follows: 


Authority:  21  U.S.C  321,  342.  343,  348 
373,  374. 

2.  Section  179.26  is  amended  in  the 
table  in  paragraph  (b)  by  adding  a  new 
entry  "8."  under  the  headings  "Use" 
and  "Limitations"  to  read  as  follows: 

1179.26    Ionizing  radiation  tor  Itw 
treatment  of  food. 


(b)« 


Use 


®'^°^  *2^.!L'°°'?°^  pathogens  In.  and  extension  of  the  shetf-We 
of,  refngerated  or  frozen,  uncooked  products  that  are  meat  within  the 

S'Sr§o?pmf "  ^'^^r'  '^'  '''^°'^'  -*«^*"  thfrnSIIg  ol 
LT;"  ^  ^^iS.^'  "^  '"®®'  '°°^  products  within  the  meaning  of  9  CFR 
301.2(uu),  with  or  without  nonfluid  seasoning,  that  are  othenvise 
composed  soJety  of  intact  or  ground  meat,  meat  byproducts;  or  both 
meat  and  meat  byproducts  v~uw».  or  oom 


Limitations 


*^c^^7^  *-^  *^^  ""^r^  'w  refrigerated  products;  not  to  Ex- 
ceed 7.0  kGy  maximum  for  frozen  products. 


Dated:  November  26, 1997. 
Mtcfaael  A.  Friedman, 

Lead  Deputy  Commissioner  for  the  Food  and 

Drug  Administration. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  NO:  84.031] 

Reopening  of  Closing  Date  for  Receipt 
of  Applications  for  Designation  as  an 
Eligible  Institution  for  Rscal  Year  1997; 
Eligibility  for  the  Strengthening 
institutions,  Hispanic-Serving 
Institutions,  and  Endowment 
Chalienge  Grant  Programs 

summary:  On  November  27, 1996  (61  FR 
60254),  January  13, 1997  (62  FR  1739), 
and  May  16, 1997  (62  FR  27130),  the 
Department  of  Education  (ED)  published 
.in  the  Federal  Register  closing  dates  for 
the  receipt  of  applications  from 
institutions  that  wished  to  be  designated 
as  eligible  institutions  under  the 
Strengthening  institutions,  Hispanic- 
Serving  Institutions  and  Endowment 
Challenge  Grant  Programs  for  Fiscal 
Year  1997.  An  eligible  institution  under 
these  programs  may  not  apply  for  a 
grant  at  this  time  but  they  may  receive 
a  waiver.  The  FSEOG  and  FWS 
Programs  are  student  financial 
assistance  programs  authorized  under 
Title  rV  of  the  Higher  Education  Act  of 
1965,  as  amended. 

Some  institutions,  that  were  only 
interested  in  receiving  a  waiver  of  the 
non-Federal  share  requirement  under 
the  FSEOG  and  FWS  Programs,  did  not 
submit  an  institutional  eligibility 
application  before  those  deadline  dates. 


As  a  result,  ED  is  reopening  the  closing 
date  for  that  limited  purpose.  Thus,  an 
institution  that  seeks  designation  as  an 
eligible  institution  for  Fiscal  Year  1997 
under  the  Strengthening  Institutions, 
Hispanic-Serving  Institutions  and 
Endowment  Challenge  Grant  Programs, 
solely  for  the  purpose  of  obtaining  a 
waiver  of  the  non-Federal  share 
requirement  under  the  FSEOG  and  FWS 
Programs  for  the  1997-98  award  year, 
may  submit  an  application  to  ED  for  that 
purpose  through  December  31, 1997.  An 
institution  may  apply  under  this 
reopened  closing  whether  or  not  it 
submitted  a  previous  application. 

Applicants  should  base  any  waiver 
request  of  the  needy  student  criterion  on 
the  corrected  Base  Year  Low-Income 
Levels  table  included  as  an  errata  sheet 
with  the  eligibility  application  package 
and  published  in  the  Federal  Register 
on  May  16, 1997  (62  FR  27130). 

DEADLINE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  December  31. 1997. 

APPUCATIONS  AVAILABLE: 
November  26, 1997. 
FOR  APPUCATIONS  OR  INFORMATKM 
CONTACT:  Blanca  Westgate  or  Jane 
Wrenn,  Strengthening  Institutions 
Program,  Institutional  Development  and 
Undergraduate  Education  Service,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.^W.,  (Suite  CY- 
80,  Portals  Building),  Washington,  E)C 
20202-5335.  Telephones:  (202)  708- 


8816,  708-6839  or  708-8866. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computw  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher/Zgcs.ed.gov/);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Aatbortty:  20  U.S.C.1057, 1059c  and 
1065a. 

Dated:  November  24, 1997. 
David  A.  Longanedker, 

Assistant  Secretary  for  Postsecondaiy 

Education. 

(FR  Doc.  97-31494  Filed  12-2-97;  8:45  am] 
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Proclamation  7056  of  December  1,  1997 
World  ATOS  Day,  1997 


By  the  President  of  the  United  States  of  America 


A  Proclamation 

For  more  than  15  years.  America  and  the  world  have  faced  the  challences 
posed  by  HIV  and  AIDS.  This  devastating  disease  respects  no  borders  and 
does  not  discriminate.  In  every  city.  town,  and  community,  we  have  lost 
sons  and  daughters,  brothers  and  sisters,  mothers  and  fathers,  life  partners 
and  friends.  HIV  and  AIDS  have  affected  us  all.  regardless  of  income;  region 
gender,  race,  religion,  sexual  orientation,  or  age.  Sadly,  both  the  number 
of  people  living  with  AIDS  and  the  number  of  new  HIV  infections  is  risinc 
worldwide.  This  year,  as  we  observe  the  tenth  World  AIDS  Day.  we  recognize 
with  particular  concern  the  toll  HIV  and  AIDS  continue  to  take  on  our 
children  and  youth. 

The  statistics  are  heartbreaking.  In  America  alone,  more  than  7,500  children 
under  the  age  of  13  have  been  diagnosed  with  AIDS.  Every  hour  of  every 
day.  two  more  Americans  under  the  age  of  21  become  infected  with  HIV 
Around  the  world,  more  than  1  million  children  are  living  with  HIV  and 
AIDS.  Twelve  hundred  children  die  of  AIDS  each  day.  even  as  1.600  more 
become  infected  with  the  HIV  virus.  Compounding  this  tragedy  is  the  terrible 
reality  that  many  of  the  worid's  young  people  who  are  living  with  HIV 
and  AIDS  do  not  have  access  to  the  life-extending  drugs  and  medical  proto- 
cols that  our  scientists  and  doctors  have  developed.  There  is  also  a  critical 
shortage  of  prescription  dmgs  suitable  for  children  suffering  from  pediatric 
HIV  and  AIDS.  Of  the  14  approved  dmgs  for  adults  and  adolescents,  only 
five  are  approved  for  children. 

From  the  earliest  days  of  my  Administration,  we  have  sought  to  meet  the 
challenges  posed  by  AIDS  with  increased  resources  and  action.  I  am  proud 
of  om:  success,  with  the  cooperation  of  the  Congress,  in  dramatically  increas- 
ing funding  for  AIDS  prevention  measures  and  research.  Such  programs 
and  research  have  helped  to  slow  the  spread  of  HTV  and  AIDS  and  have 
made  possible  the  production  of  new  drugs  that  are  extending  the  lives 
of  people  with  HIV  and  AIDS  here  at  home  and  around  the  worid. 

But  our  progress  against  the  scourge  of  AIDS  has  not  been  the  result  of 
government  action  alone.  We  have  been  able  to  make  these  great  strides 
in  understanding  and  treating  HIV  and  AIDS  thanks  in  large  part  to  the 
hard  work  and  commitment  of  thousands  of  researchers,  health  care  provid- 
ers, and  clinical  trial  participants.  I  am  proud  as  well  of  the  resounding 
response  of  courage,  compassion,  responsibility,  and  love  that  the  AIDS 
cnsis  has  brought  forth  from  our  people.  The  lesbian  and  gay  community 
particularly  in  the  early  years  of  this  epidemic,  energized  existing  oreaniza- 
tions  and  created  new  institutions  to  respond  to  the  unmet  needs  of  those 
living  with  HIV  and  AIDS.  Educators  and  activists,  members  of  religious 
and  CIVIC  groups,  business  and  labor  organizations,  and  tens  of  thousands 
of  other  men  and  women  of  goodwill  have  joined  together  to  comfort  the 
afflicted  and  bring  an  end  to  this  disease. 

We  can  rejoice  in  our  progress,  but  we  cannot  rest.  In  May,  I  announced 
a  new  HIV  vaccine  initiative,  and  I  am  pleased  that  tiie  global  community 
has  joined  together  in  making  the  development  of  tiiis  vaccine  a  top  inter- 
national priority.  Witiiin  10  years,  we  hope  to  have  the  means  to  stop 
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this  deadly  virus.  But  until  we  reach  that  day,  I  call  on  every  Anierican 
to  remain  with  us  on  our  crusade  to  eradicate  this  terrible  epidemic  and 
care  for  those  living  with  AIDS  along  the  way.  As  we  mark  World  AIDS 
Day  this  year,  we  must  continue  to  provide  care  for  the  sick  and  ensure 
that  all  have  access  to  the  treatment  they  need.  And  one  of  our  most 
important  tasks  now  is  to  strengthen  our  efforts  to  educate  young  people 
about  HIV  and  AIDS  and  to  make  available  to  them  and  others  at  high 
risk  effective  prevention  programs.  By  giving  our  children  real  hope  for 
a  future  free  from  the  shadows  of  HTV  and  AIDS,  we  can  best  commemorate 
the  many  loved  ones  we  have  already  lost  to  the  disease  during  its  long 
and  tragic  course.  May  their  enduring  memory  light  our  journey  toward 
a  vaccine  for  HIV  and  a  final  cure  for  AIDS. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1,  1997,  as 
World  AIDS  Day.  I  invite  the  Governors  of  the  States,  the  Commonwealth 
of  Puerto  Rico,  officials  of  the  other  territories  subject  to  the  jurisdiction 
of  the  United  States,  and  the  American  people  to  join  me  in  reaffirming 
our  commitment  to  defieating  HIV  and  AIDS  and  to  helping  those  who 
live  with  the  disease.  I  encourage  every  American  to  participate  in  appro- 
priate conunemorative  programs  and  ceremonies  in  workplaces,  houses  of 
worship,  and  other  community  centers  and  to  reach  out  to  protect  our 
children  and  to  help  all  people  who  are  living  with  AIDS. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 
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Canceliation  Pursuant  to  Line  Item  Veto 
Act;  Departments  of  Commerce,  Justice, 
and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  1998: 
Notice 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Cancellation  Pursuant  to  Line  Item 
Veto  Act;  Departments  of  Commerce, 
Justice,  and  State,  ttie  Judiciary,  and 
Related  Agencies  Appropriations  Act, 
If  " 


December  2. 1997. 

One  Special  Message  from  the 
President  under  the  Line  Item  Veto  Act 
is  published  below.  The  President 
signed  the  message  on  December  2, 
1997.  Under  the  Act.  the  message  is 
required  to  be  printed  in  the  Federal 
Segiater  (2  U.S.C.  691a(c)(2)). 
QanmemCCnmtmd, 
Associate  Directw  for  A  dmiiustration . 


THE  WHITE  HOUSE. 

Washington, 
December  2.  1997. 

Dear  Mr.  Speaker 

In  accordance  with  the  Line  Item  Veto  Act, 
1  hereby  cancel  the  dollar  amount  of 
discretionary  budget  authority,  as  specified 
in  the  attached  report,  contained  in  the 
"Departments  of  Commerce,  Justice,  and 
State,  and  Related  Agencies  Appropriations 
Act,  1998"  (H.R.  2267).  I  have  determined 
that  the  cancellation  of  this  amount  will 
reduce  the  Federal  budget  deficit,  will  not 
impair  any  essential  Government  functions, 
and  will  not  harm  the  national  interest  This 
letter,  together  with  its  attachment, 
constitutes  a  special  message  under  section 
1022  of  the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974,  m 
amended. 

Sincerely, 
William  J.  Qinton. 

The  Honorable  Newt  Gingrich, 
Speaker  of  the  House  of  Representatives, 
Washinpon.  D.C.  20515. 


THE  WHITE  HOUSE, 
Washington. 
December  2, 1997. 

Dear  Mr.  President 

In  accordance  with  the  Line  Item  Veto  Act 
I  hereby  cancel  the  dollar  amount  of 
discretionary  budget  authority,  as  specified 
in  the  attached  report,  contained  in  the 
"Departments  of  Commerce.  Justice,  and 
State,  and  Related  Agencies  Appropriations 
Act,  1998"  (H.R.  2267).  I  have  determined 
that  the  cancellation  of  this  amount  will 
reduce  the  Federal  budget  deficit,  will  not 
impair  any  essential  Government  functions. 


and  will  not  harm  the  national  interest  This 
letter,  together  with  its  attachment, 
constitutes  a  special  message  under  section 
1022  of  the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974.  as 
amended. 

Sincerely. 
William  J.  Qinton. 

The  Honorable  Albert  Gore,  Jr.. 
President  of  the  Senate, 
Washington,  D.  C.  205 1 0. 


Cancellation  No.  97-82. 

CANCELLATION  OF  DOLLAR 
AMOUNT  OF  DISCRETIONARY 
BUDGET  AUTHORITY 

Report  PnrsiMnt  to  the  Line  Item  Veto 
Act.  PX.  104-130 

Bill  Citation:  "Departments  of 
Conunerce,  Jtistice.  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriations  Act,  1998"  (H.R.  2267). 

IjA).  Dollar  Amount  of  Discretionary 
Budget  Authority:  $5,000  thousand  for  a 
cooperative  agreement  with  Montana 
State  University  for  a  research  program 
on  green  buildings  on  page  37  of  the 
enrolled  bill  (H.R.  2267)  and  on  page 
142  of  House  Report  105-405  Qoint 
Explanatory  Statement  of  the  Committee 
of  Conference),  dated  November  13. 
1997. 

1(B).  Determinatioaa:  This 
cancellation  will  reduce  the  Federal 
budget  deficit,  will  not  impair  any 
essential  Government  functions,  and 
will  not  harm  the  national  interest. 

1(Q,  (E).  Reasons  for  Cancellation; 
Facts,  Circumstances,  and 
Connderations  Relating  to  or  Bearing 
Upon  the  Cancellation;  and  Estimated 
Effect  of  Cancellatioa  on  Obyects, 
Purposes,  and  Programs:  H.R.  2287 
provides  $5  million  for  a  cooperative 
agreement  with  Montana  State 
University  (MSU)  for  research  on  green 
btiildings.  This  project  circumvents  the 
National  Institute  of  Standards  and 
Technology's  (NIST)  research  selection 
process  and  meets  no  clear  agency  need. 
NIST  labs  do  not  provide  large,  open- 
ended  research  grants  to  external 
facilities.  With  the  proposed  research 
conducted  entirely  at  MSU,  NIST  has  no 
leverage  to  oversee  its  quality  or 
relevance.  Similar  grants  in  FY  1994 
and  FY  1997  were  not  requested  by  the 
Administration,  and  have  shown  no 


demonstrated  benefits  to  NIST's 
mission.  By  diverting  scarce  resources 
to  a  non-federal  facility,  this  project 
damages  NIST's  ability  to  chose  projects 
for  their  national  benefit  and  technical 
merit.  As  the  proposed  demonstration 
lab  does  not  meet  NIST's  research  needs 
and  is  far  from  existing  facilities,  this 
project's  benefits  would  accrue  ■ 
primarily  to  Montana  State  University. 

1(D).  Estimated  Fiscal,  Economic,  and 
Budgetary  Effsct  of  Cancellation:  As  a 
result  of  the  cancellation,  Federal 
outlays  will  not  increase,  as  specified 
below.  This  will  have  a  commensurate 
effect  on  the  Federal  budget  deficit  and, 
to  that  extent,  will  have  a  beneficial 
effect  on  the  economy. 

Outlay  changes 

(In  tboujands  of  dollan] 


Fiscal  year 

ivvO  ■•»■•■ 
lilW  •••••• 

2000 

2001  

2002  

2003-^)7 

Total.. 


-3.850 

-1,060 

-100 


-5.000 


1(F).  Adjustments  to  Non-Defense 
Discretionary  Spending  Limits 

Budget  autlMwity:  -$5,000  thousand 
in  FY  1998. 

Outlays:  The  estimated  outlay  effect 
for  each  year  is  shown  above. 

Evaluation  of  Effacts  of  These 
Adjustments  upon  Sequestration 
Procedures:  If  a  sequestration  were 
required,  such  sequestration  would 
occur  at  levels  that  are  reduced  by  the 
amounts  above. 

2(A).  Agency:  Department  of 
Commerce. 

2(A).  Bureau:  National  Institute  of 
Standards  and  Technology. 

2(A).  Governmental  Function/Project 
(Account):  Research  and  Development 
(Scientific  and  Technical  Research  and 
Services). 

2(B).  SUtes  and  Congressional 
Districts  Affected:  Montana,  At  Large. 

2(Q.  Total  Number  of  Cancellati«»s 
(inclusive)  in  Current  Session  in  each 
State  and  District  identified  above: 
Montana:  five. 

[FR  Doc  97-31971  Filed  12-2-97;  4:36  pm) 
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RULES  GOING  INTO 
EFFECT  DECEMBER  3. 
1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haalth 
InapecUon  Service 
Interstate  transportation  of 

animals  arxl  animal  products 

(quarantine): 

Brucellosis  in  cattle  and 
bison — 

State  and  area 
classifications;  published 
12-4-97 

DEFENSE  DEPARTMENT 
Vocational  rehabilitation  and 
education: 

Veterans  education— 
Educational  assistance 
test  program;  increased 
allowances;  published 
12-3-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Texas;  published  9-19-97 

Pesticides;  tolerances  in  food. 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  chlorate;  published 
12-3-97 

»«ALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Admlnlatration 

Food  for  human  consumption: 
Irradiation  In  production, 
processing,  and  hancfling 
of  food;  published  12-3-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Allison  Engine  Co.; 
pubUshed  11-18-97 

Bombardier;  published  11- 
18-97 

Domier;  published  11-18-97 
VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education- 
Educational  assistance 
test  program;  increased 
allowances;  published 
12-3-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Aganey 

Farm  marketing  quotas, 
aaeage  allotments,  and 
production  adjustments: 
Peanuts:  comments  due  by 
12-9-97;  published  12-2- 
97 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  Buslnaa»Oooparatlv» 
Service 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 
AGRICULTURE 
DEPARTMENT 
Rural  Houaing  Service 
Program  regulations: 
Community  programs 
guaranteed  loan  progrzim; 
comments  due  by  12-8- 
97;  published  10-7-97 
AGRICULTURE 
DEPARTMENT 
Rurri  Utilities  Service 
Program  regulations: 
Community  progrsuns 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen^ation  and 
management: 
Alaska;  fisheries  of 
Exdusive  Economk: 
Zone — 

IFQ  survivorship  transfer 
provisions:  modification; 
comments  due  by  12-8- 
97;  published  11-6-97 

Scaltop;  comments  due  by 
12-9-97;  published  11- 
24-97 

Caribbean,  Gulf,  and  South 

Atlantic  fisheries — 

Gulf  of  Mexico  reef  fish; 
comments  due  by  12-8- 
97;  published  10-23-97 
Northeastern  United  States 

fisheries — 

^tortheast  multispecies; 
comments  due  by  12- 
12-97;  published  11-12- 
97 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 
Patent  cases: 


Practice  rules;  trademark 
trial  and  appeal  board 
proceedings;  comments 
due  by  12-10-97; 
published  11-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatwn 
plans;  approval  and 
promulgatkNi;  vark>us 
States: 

Ohto;  comments  due  by  12- 
10-97;  published  8-12-97 
Pennsylvania;  correctwn; 
comments  due  by  12-8- 
97;  published  11-6-97 
Pestkades;  tolerances  in  k)od, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate  oxktoreductase; 
comments  due  by  12-8- 
97;  published  10«-97 
Superfund  program: 
Natx)nal  oil  and  hazardous 
substances  contingency 
plan— 

Natkxial  priorities  list 
update;  comments  due 
by  12-8-97;  published 
11-6-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
North  American  Numbering 
Plan  administration- 
Carrier  klentifkaton 
codes;  commerrts  due 
by  12-8-97;  published 
10-29-97 
Common  carriers: 
Telecommunicatk)ns  carrier 
interceptions;  comments 
due  by  12-12-97; 
published  11-28-97 
Televisk)n  broadcasting: 
Two-way  transmisskxis; 
multipoint  distributkxi 
servrce  and  instructional 
television  fixed  service 
licensees  participation; 
comments  due  by  12-9- 
97;  published  11-6-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Insured  State  banks  and 
savings  associations; 
activities;  comments  due  by 
12-11-97;  published  9-12-97 
FEDERAL  ELECTION 
COMMISSION 
Rulemaking  petitions: 
Bopp.  James,  Jr.;  comments 
due  by  12-8-97;  published 
11-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

ChiW  support  enforcement 
program: 


Ouarterty  wage  and 
unemployment 
cx)mpensatkx»s  claims 
reporting  to  National 
Directory  of  New  Hires; 
comments  due  by  12-8- 
97;  published  10-7-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 
Replacement  housing  factor 
in  modemlzatk)n  funding; 
comments  due  by  12-9- 
97;  published  9-10-97 
INTERIOR  DEPARTMENT 
Fish  and  Wlklllfe  Smvics 
Endangered  and  threatened 
species: 

Illinois  Cave  amphipod; 
comments  due  by  12-8- 
97;  published  10-9-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Admlnistrstlon 
Comprehensive 
Metfwmphetamine  Control 
Act  of  1996;  implementation: 
Pseudoephedrine. 
P'^^<^y*Propanolamine,  wid 
oombinatkxi  ephedrine 
drug  products;  transactton 
reporting  requirements; 
comments  due  by  12-8- 
97;  published  10-7-97 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Adminlstratton 
Safety  and  health  standards, 
stc.: 

Longsfvxing  and  marine 
terminals;  p»ggyt>acking  of 
two  containers  using  twist 
kx*s;  comments  due  by 
12-8-97;  published  10-9- 
97 

OFRCE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Freedom  of  Inkymatkxi  Act; 
implementation;  comments 
due  by  12-8-97;  published 
10-9-97 

POSTAL  SERVICE 

Oomestc  Mail  Manual: 
Perishable  contents; 
ancillary  service 
endorsements;  comments 
due  by  12-8-97;  pubfehed 
11-7-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
BellSouth  Winterfest  Boat 
Parade;  comments  due  by 
12-8-97;  published  11-7- 
97 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatkxi  systems, 
earner-owned;  comments 


IV 
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Presidential  Documents 


Proclamation  7057  of  December  1,  1997 

National    Drunk    And    Drugged    Driving    Prevention    Month, 
1997 


By  the  President  of  the  United  States  of  America 

A  Proclamatifm 

Driving  is  a  privilege  enjoyed  by  millions  of  Americans.  It  offers  us  freedom, 
mobility,  and  the  chance  to  discover  what  hes  over  the  next  hill  or  aroxmd 
the  next  bend  in  the  road.  But  driving  also  brings  with  it  serious  responsibil- 
ities. Among  the  most  important  of  these  is  a  driver's  responsibility  to 
stay  sober.  Tragically,  many  Americans  ignore  this  responsibility. 

Drunk  or  drugged  drivers  are  a  menace  not  only  to  themselves,  but  also 
to  the  communities  in  which  they  drive.  Last  year  alone,  they  killed  more 
than  17,000  of  their  fellow  citizens  and  injured  thousands  more.  Research 
has  shown  that  teenage  drivers  and  those  aged  21  to  34  are  most  likely 
to  drive  under  the  influence  of  alcohol  or  other  drugs. 

We  must  reaffirm  our  commitment  to  educate  these  and  all  drivers  about 
the  dangers  of  operating  a  vehicle  after  consuming  alcohol  or  drugs,  and 
we  must  strengthen  law  enforcement  efforts  that  will  prevent  impaired  drivers 
from  getting  behind  the  wheel  in  the  first  place.  We  must  also  work  together 
as  a  national  community  to  make  drunk  and  drugged  driving  socially  unac- 
ceptable, and  continue  to  support  educational  programs  and  legislation  that 
teach  all  oiu-  citizens  the  terrible  risks  of  dnmk  and  drugged  driving.  By 
doing  so,  we  can  prevent  thousands  of  deaths  and  injuries  each  year  and 
protect  our  families,  oiu  friends,  and  ourselves  from  becoming  victims  of 
this  deadly  behavior. 

I  am  proud  of  the  "Zero  Alcohol  Tolerance"  legislation  that  45  States  and 
the  District  of  Columbia  have  adopted,  making  it  illegal  for  drivers  under 
the  age  of  21  who  have  been  drinking  to  drive  a  motor  vehicle.  I  call 
upon  all  Americans,  including  policymakers,  community  leaders.  State  offi- 
cials, parents,  educators,  health  and  medical  professionals,  and  other  con- 
cerned citizens  to  continue  to  support  such  legislation  and  to  work  together 
to  save  lives.  I  challenge  American  businesses  to  take  a  stand  against  impaired 
driving  both  on  and  off  the  job  and  to  remember  that  an  alcohol-  and 
drug-fi«e  workplace  is  the  right  and  responsibility  of  every  worker.  Finally, 
in  memory  of  the  thousands  who  have  lost  their  lives  to  drunk  and  drugged 
drivers,  I  ask  all  motorists  to  participate  in  "National  Lights  on  for  Life 
Day"  on  Friday,  December  19,  1997,  by  driving  with  vehicle  headlights 
illuminated.  In  doing  so,  we  will  call  attention  to  this  critical  national 
problem  and  remind  others  on  the  road  of  their  responsibility  to  drive 
free  of  the  influence  of  drugs  and  alcohol. 

NOW,  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  December  1997  as  National 
Dnmk  and  Drugged  Driving  Prevention  Month.  I  urge  all  Americans  to 
recognize  the  dangers  of  impaired  driving;  to  take  responsibility  for  them- 
selves and  others  around  diem;  to  prevent  anyone  under  the  influence 
of  alcohol  or  drugs  from  getting  behind  the  wheel;  and  to  help  teach  our 
yoimg  people  about  the  importance  and  the  benefits  of  safe  driving  behavior. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
December,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-second. 


(FR  Doc  97-3t946 
Filed  12-3-97;  8:45  am) 
BilUng  coda  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  pulilished  urxJer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  boolts  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFR  Part  301 

(Docket  Na  97-038-3] 

Gypey  Moth  Generally  Infested  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rules  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
n4le,  without  change,  two  interim  rules 
that  amended  the  gypsy  moth 
quarantine  and  regulations  by  adding 
Wisconsin  to  the  list  of  States 
quarantined  because  of  gypsy  moth  and 
by  adding  areas  in  Ohio,  Virginia,  West 
Virginia,  and  Wisconsin  to  the  list  of 
generally  infested  areas.  These  changes 
affect  eight  areas  in  Ohio,  eight  areas  in 
Virginia,  six  areas  in  West  Virginia,  and 
four  areas  in  Wisconsin.  The  interim 
rules  were  necessary  in  order  to  impose 
certain  restrictions  on  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artificial  spread  of  gypsy 
moth. 

'Wective  DATE:  Affirmation  effective 
December  4, 1997. 

FOR  RMTHER  MRMMATKM  CONTACT: 
Coanne  E.  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  suite  4C10,  4700  River 
Road  Unit  134.  Rivordale,  MD  20737- 
1236,  (301)  734-«247,  or  e-mail 
cohem#aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

We  recently  puUished  two  interim 
rules  amending  the  gypsy  moth 
quarantine  and  regulations.  In  the  first 
interim  rule,  efiiective  and  published  in 
the  Federal  Register  on  May  30, 1997 
(62  FR  29286-29287,  Docket  No.  97- 


038-1),  we  amended  §  301.45(a)  of  the 
regulations  by  adding  Wisconsin  to  the 
list  of  States  quarantined  because  of 
gypsy  moth.  We  also  amended  §  301.45- 
3(a)  of  the  regulations,  which  lists 
generally  infested  areas,  by  adding 
Guernsey  and  Ottawa  Counties  in  Ohio; 
Appomattox,  Bnmswick,  Campbell, 
Charlotte,  Halifax,  Lunenburg, 
Mecklenburg,  and  Pittsylvania  Counties 
.    in  Virginia;  Webster  County  in  West 
Virginia;  and  Brown,  Door.  Kewaunee, 
and  Manitowoc  Counties  in  Wisconsin 
to  the  list  of  generally  infested  areas. 

In  the  second  interim  rule,  effective 
and  published  in  the  Federal  Register 
on  July  9.  1997  (62  FR  36645-36646, 
Docket  No.  97-038-2),  we  amended 
§  301.45-3(a)  of  the  regulations  by 
adding  Belmont,  Coshocton,  Harrison. 
Holmes,  Monroe,  and  Tuscarawas 
Counties  in  Ohio;  and  Doddridge, 
Harrison,  Lewis,  Tyler,  and  Upshur 
Counties  in  West  Virginia  to  the  list  of 
generally  infested  areas. 

These  actions  were  necessary  in  order 
to  impose  certain  restrictions  on  the 
interstate  movement  of  regulated 
articles  to  prevent  the  artificial  spread  of 
gypsy  moth. 

Comments  on  the  first  interim  rale 
(Docket  No.  97-038-1)  were  required  to 
be  received  on  or  before  July  29,  1997. 
Comments  on  the  second  interim  rule 
(Docket  No.  97-038-2)  were  required  to 
be  received  on  or  before  September  8, 
1997.  We  did  not  receive  any  comments 
on  either  interim  rule.  The  facts 
presented  in  the  interim  rules  still 
provide  a  basis  for  the  rules. 
This  action  also  afiinns  the 
information  contained  in  the  interim 
rules  concerning  Executive  Orders 
12866, 12372,  and  12988,  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexilrility  Act 

This  action  affects  the  interstate 
movement  of  regulated  articles  and 
outdoor  household  articles  from  and 
through  gypsy  moth  regulated  areas  in 
Ohio,  Virginia,  West  Virginia,  and 
Wisconsin.  There  are  several  types  of 
restrictions  that  apply  to  these  nevdy 
quarantined  areas  in  these  States.  These 
restrictions  will  have  their  primary 
impact  on  persons  moving  outdoor 
household  articles,  nursery  stock,  logs 
and  wood  chips,  and  mobile  homes 


interstate  from  a  generally  infested  area 
to  any  area  that  is  not  generally  infested. 

Under  the  regulations,  outdoor 
household  articles  (OHA)  may  not  be 
moved  interstate  from  a  generally 
infested  area  unless  they  are 
accompanied  by  either  a  certificate 
issued  by  an  inspector  or  an  OHA 
document  issued  by  the  owner  of  the 
articles,  attesting  to  the  absence  of  any 
life  stage  of  the  gypsy  moth.  Most 
individual  homeowners  moving  their 
own  articles  who  comply  with  the 
regulations  choose  to  self- inspect  and 
issue  an  OHA  document.  This  takes  a 
few  minutes  and  involves  no  monetary 
cost.  Individuals  may  also  have  State 
certified  pesticide  applicators,  trained 
by  the  State  or  U.S.  Department  of 
Agriculture  (USDA),  inspect  and  issue 
certificates. 

With  two  exceptions,  regulated 
articles  (for  example,  logs,  pulpwood, 
and  wood  chips;  mobile  homes;  and 
nursery  stock)  may  not  be  moved 
interstate  from  a  generally  infested  area 
to  any  area  that  is  not  generally  infested 
unless  they  are  accompanied  by  a 
certificate  or  limited  permit  issued  by 
an  inspector.  The  first  exception  is  that 
a  regulated  article  may  be  moved  from 
a  generally  infested  area  without  a 
certificate  if  it  is  moved  by  the  USDA 
for  experimental  or  scientific  purposes 
and  is  accompanied  by  a  permit  issued 
by  the  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service.  The 
second  exception  is  that  logs, 
pulpwood,  and  wood  chips  may  be 
moved  without  a  certificate  or.  limited 
permit  if  the  person  moving  the  articles 
attaches  a  statement  to  the  waybill 
stating  that  he  or  she  has  inspected  the 
articles  and  has  found  them  free  of  any 
lifestage  of  the  gypsy  moth.  This 
exception  minimizes  costs  with  regard 
to  logs,  pulpwood,  and  wood  chips. 

Persons  moving  mobile  homes  and 
nursery  stock  interstate  bom  a  generally 
infested  area  to  any  area  that  is  not 
generally  infested  may  obtain  a 
certificate  or  limited  permit  from  an 
inspector  or  a  qualified  certified 
applicator.  Inspectors  will  issue  these 
documents  at  no  charge,  but  costs  may 
result  from  delaying  the  movement  of 
commercial  articles  while  waiting  for 
the  inspection.  Documents  self-issued 
under  a  compliance  agreement  avoid 
these  delay  costs  but  result  in  costs 
associated  with  salary  and 
recordkeeping  for  the  self-inspectiona. 
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When  inspection  of  regulated  articles 
or  outdoor  household  articles  reveals 
gypsy  moth,  treatment  is  often 
necessary.  Treatment  is  done  by 
qualified  certified  applicators,  which 
are  private  businesses  that  charge,  on 
the  average.  $50  to  $100  to  treat  a 
shipment  of  articles.  Most  qualified 
certified  applicators  are  small 
businesses.  By  declaring  an  area  as  a 
generally  infested  area,  the  regulations 
may  increase  business  for  qualified 
certified  applicators  located  in  generally 
infested  areas.  It  is  estimated  that  these 
businesses  will  average  $50  to  $150  per 
month  in  additional  income  per 
business.  A  few  of  the  newly 
quarantined  counties  contain  large 
urban  areas  that  may  have  several 
hundred  shipments  annually  containing 
outdoor  household  articles  that  will 
require  inspection  to  move  interstate 
from  the  generally  infested  area.  Thus, 
there  will  likely  be  a  need  to  train 
additional  qualified  certified  applicators 
in  those  areas. 

Entities  in  the  newly  quarantined 
areas  that  will  incur  the  most  costs  from 
the  interim  rules  %vill  be  establishments 
moving  trees  or  shrubs  with  roots,  such 
as  nurseries.  We  estimate  that 
approximately  60  such  establishments 
move  approximately  165  shipments  of 
trees  and  shrubs  each  year  from  the 
newly  quarantined  areas.  All  of  these 
establishments  are  believed  to  be  small 
entities.  These  establishments  will  need 
to  be  inspected,  either  by  an  inspector 
or  through  self-inspection  under  a 
compliance  agreement.  If  the  inspection 
reveals  signs  of  gypsy  moth,  the 
establishment  will  have  to  be  treated  in 
order  to  ship  regulated  articles  outside 
the  generally  iniested  area.  We  estimate 
that  annually,  approximately  5  of  these 
establishments  will  require  treatment, 
and  that  the  average  area  to  be  treated 
will  be  20  acres.  At  an  average  treatment 
cost  of  $10  to  $20  per  acre,  the  average 
total  annual  cost  to  each  establishment 
would  be  $200  to  $400. 

The  Christmas  tree  industry  and 
establishments  that  sell  other  forest 
products  and  that  move  their  products 
interstate  will  also  bear  direct  costs  &t>m 
the  interim  rules.  There  are 
approximately  689  farms  that  sell  forest 
products  and  Christmas  trees  in  the 
newly  quarantined  areas.  These  account 
for  9.4  percent  of  the  total  number  of 
such  farms  in  Ohio,  Virginia,  West 
Virginia,  and  Wisconsin.  All  of  these 
establishments  are  beUeved  to  be  small 
entities.  Services  of  an  inspector  will  be 
available  without  charge  to  inspect 
these  farms  and  issue  certificates  and 
permits.  We  estimate  that  less  than  four 
percent  of  all  these  farms  will  be  found 
to  contain  gypsy  moth  and,  therefore. 


require  treatment  in  order  to  ship  trees. 
It  is  expected  that,  in  most  cases, 
Christmas  tree  farms  will  be  free  of 
gypsy  moth  and  Christmas  tree  growers 
will  meet  the  requirements  for 
certification  by  having  inspectors  certify 
that  the  tree  farms  are  free  from  gypsy 
moth.  This  alternative  is  less  costly  than 
inspecting  or  treating  each  individual 
shipment  of  trees  and  will  thus 
minimize  the  economic  impact  of  the 
change  to  the  regulations  for  the  newly 
quarantined  areas. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subiects  in  7  CFR  Part  301 

Agricultural  commodities. 
Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  two  interim 
rules  that  amended  7  CFR  part  301  and 
that  were  published  at  62  PR  29286- 
29287  on  May  30, 1997,  and  62  PR 
36645-36646  on  July  9, 1997. 

Authority:  7  U.S.C  147a,  ISObb,  ISOdd, 
150ee.  150ff,  161. 162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

Done  in  Washington.  DC,  this  26th  day  of 
November  1997. 
CraigA-Keed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  97-31755  Filed  12-3-97;  8:45  am] 

SHJJNQCOOE  Mia-34-r 


DEPARTIMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sarvica 

9CFRPart78 
[Dodwt  Na  97-106-11 

Brucellosis  In  Cattle;  State  and  Area 
Ciassificattons;  Arkansas 

AQBICY:  Animal  and  Plant  Health 
Inspection  Service,  USD  A. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Arkansas 
from  Class  A  to  Class  Free.  We  have 
determined  that  Arkansas  meets  the 


standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Arkansas. 

DATES:  Interim  rule  effective  on 
December  3.  1997.  Consideration  will  be 
given  only  to  comments  received  on  or 
before  February  2,  1998. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-108-1,  Regulatory 
Analysis  and  Development.  PPD. 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-108-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

R.T.  Rollo.  Jr.,  Staff  Veterinarian, 
National  Animal  Health  Programs.  VS, 
APHIS,  Suite  3B08,  4700  River  Road 
Unit  36,  Riverdale,  MD  20737-1231. 
(301)  734-7709;  or  e-maih 
rrollodaphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free,  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  miniiTmni  standards  for  Class  C  are 
required  to  be  placed  imder  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achievQ^  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
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12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfiilly 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MQ)  testing:  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtermg  establishments  in  the  MQ 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  iniisction 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Arkansas  was  classified  as 
a  Qass  A  State. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer,  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MQ  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MQ  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  15  days  of  locating 
the  source  herd  or  recipient  herd. 
After  reviewing  the  brucellosis 
program  records  for  Arkansas,  we  have 
concluded  that  this  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  Arkansas 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  Arkansas. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportimity  for  public  comment 
Immediate  action  is  warranted  to 
remove  unnecessary  restrictions  on  the 
interstate  movement  of  cattie  from 
Arkansas. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  on  December  3, 


1997.  We  will  consider  comments  that 
are  received  within  60  days  of 
publication  of  this  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  ResuIatDrr 
Flexibility  Act  ' 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Arkansas  bom  Class  A  to  Class 
Free  will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattie  from  this  State. 
Testing  requirements  for  cattie  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  afiiected  by 
this  change.  Cattie  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Arkansas,  as  well  as 
buyers  and  importers  of  cattie  from  this 
State. 

There  are  an  estimated  32,553  cattie 
herds  in  Arkansas  that  would  be 
affected  by  this  rule.  All  of  these  are 
owned  by  small  entities.  Test-eligible 
cattie  offered  for  sale  interstate  from 
other  than  certified-free  herds  must 
have  a  negative  test  imder  present  Class 
A  stattis  regulations,  but  not  under 
regulations  concerning  Class  Free  status. 
If  such  testing  were  distributed  equally 
among  all  animals  affected  by  this  rule, 
Class  Free  statiis  would  save 
approximately  $3  per  head. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  Arkansas  will 
not  have  a  significant  economic  impact 
on  the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Servige  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  ofBcials.  (See  7  CFR  part 
3015,  subpart  V.) 


ExecutiTe  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  witii  tiiis  rule;  (2)  has  no 
retroactive  efiiact;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattie,  Ho^ 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Aathority:  21  U.S.C.  Ill-ll4a-l,  114g. 
115,  117,  120.  121, 123-126, 134b.  and  134ft 
7  CFR  2.22.  2.80,  and  371.2(d). 

f7&4l    [Amended] 

2.  hi  S  78.41.  paragraph  (a)  is 
amended  by  adding  "Arkansas." 
immediately  after  "Arizona,"  and 
paragraph  (b)  is  amended  by  removins 
"Arkansas.".  ^ 

Done  in  Washington,  DC,  this  26th  day  of 
November  1997. 

CndgA-Reed. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  97-31756  Filed  12-3-97;  8:45  am] 

BIUMO  CODE  341»-»«^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12 CFR  Parts 
(Docket  No.  97-23] 
RM  1557-AB41 

Assessment  of  Eees;  National  Banks; 
District  of  Columbia  Banks 

AQBICY:  Office  of  \he  Comptroller  of  ttie 
Currency,  Treasury. 
action:  Final  nile. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  in  order  to  more 
accurately  reflect  the  OCC's  costs  of 
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supervising  banks,  is  amending  its 
assessment  regulation  to  impose  a 
surcharge  on  banlcs  that  receive  a  rating 
of  3,  4,  or  5  under  the  Uniform  Financial 
Institutions  Rating  System  (UFIRS]  (also 
refBrred  to  as  the  CAMELS  rating)  and 
on  Federal  branches  and  agencies  of 
foreign  banks  that  receive  a  rating  of  3. 
4.  or  5  under  the  ROCA  rating  system 
(which  rates  risk  management, 
operational  controls,  compliance,  and 
asset  quality).  This  amendment  will 
enable  the  CXDC  to  distribute  more 
equitably  the  costs  it  incurs  when 
supervising  institutions  that  are 
experiencing  significant  problems.  The 
OCC  also  is  eliminating  the  annual 
franchise  fee  on  banks  that  are 
registered  as  municipal  and/or 
government  securities  dealers. 
EFFECTIVE  DATE:  December  31,  1997. 
FOR  FURTHER  INFORIMATION  CONTACT:  Roy 
Madsen,  Deputy  Chief  Financial  Officer. 
Financial  Review,  Policy  and  Analysis, 
(202)  874-5130;  or  Mark  Tenhundfeld. 
Assistant  Director,  L,egislative  and 
Regidatory  Activities  Division.  (202) 
874-5090. 

SUPP1.EMENTARY  INFORMATION: 

Background 

The  OCC  charters,  regulates,  and 
supervises  approximately  2,700  national 
banks  and  64  Federal  branches  and 
agencies  of  foreign  banks  in  the  United 
States,  accoimting  for  nearly  60  percent 
of  the  nation's  banking  assets.  Its 
mission  is  to  ensure  a  safe,  sound,  and 
competitive  national  banking  system 
that  supports  the  citizens,  communities, 
and  economy  of  the  United  States.  The 
OCC  funds  the  activities  that  further  this 
mission  by  imposing  assessments,  fees, 
and  Jther  charges  on  banks  within  its 
iurisdiction.  as  necessary  and 
appropriate  to  meet  the  OCC's  expenses, 
pursuant  to  12  U.S.C.  482. 

The  OCC  charges  each  national  bank 
and  Federal  branch  and  agency  a 
semiannual  assessment  according  to  a 
formula  that  is  described  in  12  CFR  8.2. 
In  general,  the  OCC  calculates  the 
semiannual  assessment  by  using  a 
marginal  rate  that  declines  as  an 
institution's  asset  size  grows.  The  OCC 
also  reduces  assessments  charged  to  a 
"non-lead  bank"  (which,  generally 
speaking,  refers  to  a  national  bank  that 
is  not  the  largest  national  bank  owned 
by  the  same  company)  by  a  percentage 
determined  in  accordance  with  each 
assessment.  For  example,  the  OCC 
reduced  the  assessment  for  non-lead 
national  banks  that  was  due  January  31, 
1997,  by  12  percent. 

The  marginal  rate  structure  (which 
applies  a  declining  marginal  rate  as 
bank  asset  size  grows)  and  the 


assessment  reduction  for  non-lead 
national  banks  reflect  the  OCC's  cost    , 
savings  resulting  from  the  economies  of 
scale  realized  in  the  examination  and 
supervision  of  large  institutions  and 
non-lead  banks.  However,  the  current 
assessment  regulation  does  not  reflect 
the  increased  costs  that  the  OCC  incurs 
when  supervising  a  bank  whose 
condition  requires  special  attention.  As 
a  result,  healthy  banks  subsidize  banks 
that  are  experiencing  significant 
problems.  The  imposition  of  a  surcharge 
on  banks  requiring  additional  OCC 
resources,  discussed  in  the  section  that 
follows,  addresses  this  concern. 

Discussion  of  the  Final  Rule 

Surcharge 

In  the  proposed  rule  (62  FR  54747 
(October  21, 1997)).  the  OCC  sought 
comment  on  the  addition  of  new 
paragraphs  (a)(7)  and  (b)(5)  to  §8.2. 
pursuant  to  which  the  OCC  would 
impose  a  surcharge  equal  to  25  percent 
of  the  amount  of  the  assessment  that 
otherwise  would  be  due  from  (a) 
national  banks  that  receive  a  UFIRS 
rating  of  3,  4,  or  5  and  (b)  Federal 
branches  and  agencies  of  foreign  banks 
that  receive  a  ROCA  rating  of  3,  4,  or  5. 
This  proposal  stemmed  from  OCC  cost 
data,  which  show  that  there  is  a 
significant  increase  in  supervision  costs 
once  an  institution's  rating  moves  frt)m 
2  to  3  and  that  these  increased  costs 
continue  while  the  bank  is  rated  3,  4,  or 
5.  To  reflect  this  increase  in  costs  of 
supervising  a  bank  rated  3  or  worse,  the 
OCC  proposed  to  use  a  UFIRS  or  ROCA 
rating  (as  appropriate)  of  3  as  the 
threshold  for  applying  the  surcharge. 
Using  the  most  recently  available  data, 
the  surcharge  would  affect 
approximately  94  national  banks  and 
Federal  branches  and  agencies  of  foreign 
banks,  resulting  in  an  aggregate  annual 
increase  in  assessments  for  these  banks 
of  approximately  $983,000. 

Tne  OCC  received  three  comments  on 
the  proposal,  all  of  which  were 
generally  supportive  of  imposing  the 
surcharge.  The  first  commenter 
acknowledged  that  banks  rated  a  3,  4,  or 
5  require  greater  supervisory  attention 
and  concluded  that  the  fee  structure 
should  reflect  thi3.  This  commenter 
observed,  however,  that  the  surcharge 
might  worsen  the  financial  condition  of 
institutions  having  to  pay  the  surcharge. 
The  second  commenter,  while 
supporting  the  imposition  of  a 
surcharge,  suggested  that  the  OCC  (a) 
raise  the  surcharge  for  all  banks  rated  a 
3.  4.  or  5  to  some  percentage  higher  than 
25%,  (b)  increase  the  amount  of  the 
surcharge  the  worse  a  bank's  condition 
becomes,  and  (c)  charge  banks  a  higher 


assessment  the  longer  they  fail  to 
improve  their  condition.  "The  third 
commenter  agreed  that  banks  rated  a  3, 
4.  or  5  should  pay  a  surcharge,  but 
suggested  that  the  OCC  adopt  a  sliding 
scale  that  would  impose  a  higher 
surcharge  the  worse  a  bank's  rating 
became.  This  commenter  also  suggested 
that  the  OCC  consider  charging  banks  by 
the  hour  for  examinations,  but  then 
noted  that  such  an  approach  would 
raise  the  possibility  of  disputes  over  the 
number  and  qualifications  of  examiners 
used  and  the  length  of  examinations. 

The  OCC  believes,  based  on  available 
cost  data,  that  a  25%  surcharge  is  an 
appropriate  step  toward  minimizing  the 
extent  to  which  healthy  banks  subsidize 
banks  requiring  additional  supervision 
without  having  counterproductive 
results.  The  data  do  not  at  this  point 
support  increasing  the  assessment 
surcharge  in  the  other  ways  proposed  by 
the  commenters.  Accordingly,  the  OCC. 
acting  pursuant  to  12  U.S.C.  482,  adopts 
the  proposed  surcharge  without  change. 
The  OCC  will  continue  to  review  its  cost 
data  and  make  further  adjustments  to 
the  assessment  calculation  as 
appropriate. 

The  OCC  will  use  the  date  of  the  most 
recent  Report  of  Examination  to 
determine  whether  a  surcharge  should 
be  imposed.  If  a  bank  is  rated  3,  4,  or 
5  in  the  most  recent  exam  report  that  is 
dated  before  the  end  of  the  relevant 
assessment  period,  a  surcharge  will  be 
applied.  Thus,  for  instance,  if  a  bank  is 
downgraded  from  a  2  to  a  3  and  receives 
this  rating  in  an  exam  report  dated  on 
or  before  December  31,  that  bank  would 
have  to  pay  the  surcharge  with  the 
assessment  that  is  due  by  the  following 
January  31.  If.  however,  the  exam  report 
is  dated  January  1,  in  this  example  the 
bank  woxild  not  have  to  pay  the 
surcharge  with  the  payment  due  the 
following  January  31  but  would  have  to 
pay  the  surcharge  with  all  subsequent 
assessments  until  it  is  upgraded. 

Assessments  of  a  Bank  That  Owns 
Another  Bank 

In  the  preamble  to  the  proposed  rule, 
the  OCC  sought  comment  on  the  proper 
method  of  calculating  the  assessments 
of  national  banks  that  own  other  banks. 
This  issue  stems  from  a  recent  change 
in  the  Consolidated  Report  of  Condition 
and  Income  (Call  Report)  instructions ' 
pursuant  to  which  the  assets  of  a 
subsidiary  bank  are  reported  on  a 
consolidated  basis  in  the  Call  Report  of 
its  parent  bank.  Given  that  the 
subsidiary  bank  also  must  file  a  Call 
Report,  the  current  assessment 
regulation,  which  bases  assessments  on 


>  See  62  FR  8078  (February  21. 1997). 
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assets  reported  in  a  bank's  Call  Report, 
has  the  unintended  effect  of  double- 
counting  at  least  some  of  the  assets  of 
the  subsidiary  bank. 

The  OCC  received  two  comments  on 
this  issue.  Both  commenters  suggested 
that  subsidiary  bank  assets  be  subtracted 
bom  consolidated  parent  bank  assets  in 
determining  the  supervisory  assessment 
base  for  the  parent  bank.  The  OCC 
agrees  that  it  is  appropriate  to  subtract 
the  assets  of  the  subsidiary  bank  for 
purposes  of  calculating  the  assessment 
of  the  parent  bank.  However,  given  the 
small  number  of  banks  that  own  other 
banks  and  the  wide  divergence  in 
circumstances  of  these  banks,  the  OCC 
has  determined  that  it  is  appropriate  to 
address  this  situation  on  a  case-by-case 
basis  instead  of  adopting  a  regulation 
that  attempts  to  cover  all  situations.  In 
order  to  ensure  that  these  banks  are 
assessed  fafrly,  the  OCC  will  inform  the 
effected  institutions  in  each  semiannual 
assessment  notice  that  they  may  submit 
information  to  the  OCC  demonstrating 
what  the  appropriate  adjustment  should 
be  to  the  top-tier  bank's  total  assets.  The 
OCC  then  will  review  the  information 
and  adjust  the  assessment  accordingly. 

Removal  of  Annual  Franchise  Fees 
(§8.15)     . 

The  OCC  also  is  removing  §  8.15  bom 
the  current  rule,  which  states  that 
national  banks  that  are  registered  or  on 
file  as  municipal  and/or  government 
securities  dealers  shall  pay  an  annual 
franchise  fee  covering  each  dealer 
activity.  National  banks  engage  in  a 
Mride  variety  of  activities  requiring  an 
equally  wide  variety  of  supervisory 
activities.  Rather  than  impose  special 
fees  on  a  few  activities  or,  conversely, 
attempt  to  segregate  and  define  all 
difiierent  types  of  supervisory  activities 
and  costs,  the  OCC  has  determined  that 
it  is  more  efficient  and  simpler  for  the 
industry  for  the  OCC  to  recover  its  costs 
by  imposing  only  one  fee,  namely,  the 
semiannual  assessment.  Thus,  the 
special  fee  charged  to  those  banks  that 
are  registered  as  municipal  and 
government  securities  dealers  will  be 
removed. 

Adoption  of  Final  Rub  Removing 
Annual  Franchiae  Fees 


The  OCC  has  determined  that  notice 
and  comment  is  not  required  before 
removing  §8.15.  The  rule  involves 
agency  practice  and  procedure  and  thus 
is  exempt  under  5  U.S.C.  553(b)(A)  bom 
the  prior  notice  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.].  The  determination  of  how 
fees  are  imposed  is  internal  to  the  OCC. 
since  the  Comptroller  is  required  by  12 
U.S.C.  482  to  recover  expenses  but  is 


not  required  to  follow  specific 
calculations  or  formulae  when  making 
this  determination.  As  a  result,  the  OCC 
may  revise  its  assessment  structure  as 
necessary  to  meet  its  expenses.  In 
addition,  the  rule  is  exempt  pursuant  to 
5  U.S.C.  553(b)(B)  bom  the  prior  notice 
requirements  because  delaying  adoption 
of  the  final  rule  pending  receipt  of 
comments  would  be  uxmecessary  and 
contrary  to  the  public  interest  The  rule 
confers  a  benefit  on  national  banks  that 
are  registered  as  municipal  and/or 
government  securities  dealers  by 
eliminating  the  franchise  fee. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)).  the  r^ulatory  flexibility 
analysis  otherwise  required  imder 
section  604  of  the  RFA  (5  U.S.C.  604)  is 
not  required  if  the  agency  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  the  agency 
publishes  that  certification  and  a  short, 
explanatory  statement  in  the  Federal 
Rc^ster  along  with  the  final  rule. 

Pursufant  to  section  605(b)  of  the  RFA. 
the  OCC  hereby  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  While  Uie  rule 
requires  national  banks.  Federal 
branches,  and  Federal  agencies  of  all 
sizes  that  receive  a  UFIRS  or  ROCA 
rating  of  3,  4.  or  5  to  pay  an  assessment 
surcharge,  this  will  not  create  a 
significant  or  disparate  impact  on  small 
institutions.  The  assessments  for  the  69 
national  banks.  Federal  branches,  and 
Federal  agencies  with  total  assets  of 
under  $100  million  that  currentiy  are 
rated  3, 4.  or  5  would  increase,  in  the 
aggregate,  by  approximately  $357,683 
per  year,  which  is  equal  to 
approximately  $5,184  per  instihition. 
Accordingly,  a  regulatory  flexibility 
analysis  under  section  604  of  the  RFA 
is  not  required. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Orderl286a 


Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Uw  104-4  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepdf^  a  budgetaiy  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 


or  more  m  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  niunber  of 
BBgulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  this  final  rule  will  not 
result  in  expenditiUBs  by  State,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  The  increase  in  the 
assessments  of  institutions  rated  a  3. 4, 
or  5  will  be  less  than  $1.0  million  in  the 
aggregate.  Accordingly,  tiie  OCC  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addrmsed  any  regulatory 
alternatives. 

List  of  Subjects  ui  12  CFR  Part  8 

Assessments,  Fees,  National  banks. 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  part  8  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  B-ASSeSSMENT  OF  FEES: 
NATIONAL  BANKS;  DISTRICT  OF 
COLUMBIA  BANKS 

l..The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Aattaortty:  12  U.S.C.  93a,  481,  482,  3102, 
and  3108: 15  U.S.C  78c  and  781;  and  26  D.C 
Code  102. 

2.  Section  8.2  is  amended  by  adding 
new  paragraphs  (a)(7)  and  (b)(5)  to  read 
as  follows:      -^s* 


iBJt    Somiannual 


(a)  •  •  • 

(7)  The  OCC  shall  adjust  the 
semiannual  assessment  computed  in 
accordance  with  paragraphs  (a)(1) 
through  (a)(6)  of  Uiis  section  by 
multiplying  tiiat  figure  by  1.25  for  each 
bank  Uiat  receives  a  rating  of  3.  4.  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System  at  its  most 
recent  examination. 

(b)  •  •  * 

(5)  The  OCC  shall  adjust  the 
semiannual  assessment  computed  in 
accordance  with  paragraphs  (b)(1) 
tiirough  (b)(4)  of  this  section  by 
multiplying  that  figure  by  1.25  for  each 
Federal  branch  or  Federal  agency  that 
receives  a  ROCA  rating  (which  rates  risk 
management,  operational  controls, 
comphance.  and  asset  quality)  of  3. 4,  or 
5  at  its  most  recent  examination. 

f&15    [Rwnoved] 

3.  Section  8.15  is  removed. 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  516, 543, 545. 552.  556. 
563 

[Na  tr-iai] 

RM1550-AA8S 

Appiicatkm  Processing 

AOBCY:  Office  of  Thrift  Supervision. 
Treasury.  , 
AOION:  Final  rule. 

SUMMARY:  As  a  part  of  its  on-going  effort 

to  review  and  streamline  its  regulations, 
the  Office  of  Thrift  Supervision  (OTS)  is 
imiiing  a  final  rule  revising  its  comment 
procedures  for  specified  applications 
and  notices  (collectively,  applications). 
In  addition  to  reorganizing  the 
regulation,  the  OTS  has  expanded  the 
comment  period  on  these  applications, 
set  forth  the  information  that  a  comment 
should  contain,  and  replaced  existing 
provisions  requiring  the  OTS  to  conduct 
an  oral  argument  on  applications  under 
certain  circumstances,  with  provisions 
for  informal  and  formal  meetings.  Under 
the  final  rule,  the  OTS  will  conduct  an 
informal  meeting  ordinarily  upon  the 
request  of  a  commenter,  but  also  on  its 
own  initiative.  Thereafto^upon  the 
request  of  any  participanf^o  an  informal 
meeting,  the  OTS  will  conduct  a  formal 
meeting.  The  OTS  may  also  conduct  a 
formal  meeting  on  any  application  on  its 
own  initiative. 

EFFECTIVE  DATE:  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Shepard,  Senior  Attorney, 
Regulations  and  Legislation  Division, 
(202)  906-7275,  Kevin  Corcoran, 
Assistant  Chief  Counsel,  Business 
Transactions  Division.  (202)  906-6962, 
Office  of  Chief  Coiuisel;  or  Diana  L. 
Garmus,  Director,  Corporate  Activities 
Division,  (202)  906-5683,  Office  of 
Thrift  Supervision.  1700  G  Street  NW.. 
Washington,  DC  20552. 

SUPPt.EMENTARY  MFORMATKM: 

L  Background 

OTS  regulations  governing 
applications  for  permission  to  organize 
a  federal  stock  or  mutual  savings 
association,  to  estabhsh  or  relocate  a 
branch  office  of  a  federal  savings 
association,  and  to  engage  in  a 
transaction  that  is  subject  to  the  Bank 


Merger  Act  require  applicants  to  follow 
the  public  comment  and  review 
procedures  at  existing  §  543.2  (e)  and  (f). 

Currently,  §  543.2  provides  an 
opportunity  for  the  public  to  submit 
communications  in  fovor  or  in  protest  of 
applications,  and  permits  the  applicant 
to  respond  to  any  protest.  When  a 
protest  is  timely  submitted,  meets 
specified  criteria  and  includes  a  request 
for  oral  argument,  or  if  an  applicant 
timely  requests  an  oral  argument,  the 
regulation  requires  the  OTS  to  conduct 
an  oral  argiunent  on  the  merits  of  the 
application.  The  OTS  may  also  hold  an 
oral  argument  in  the  absence  of  any 
protests,  if  it  determines  that  these 
additional  proceedings  are  desirable. 

On  April  9, 1997.  the  OTS  published 
a  notice  of  proposed  rulemaking 
revising  these  procedures.^  In  addition 
to  reorganizing  the  regulations,  the  OTS 
proposed  to  amend  its  existing 
procedures  to  expand  the  comment 
period  on  applications,  prescribe  the 
information  that  comments  must 
contain  in  order  to  be  considered  when 
the  OTS  evaluates  applications,  and 
replace  existing  provisions  that  require 
the  OTS  to  conduct  an  oral  argument  on 
applications  under  certain 
circumstances,  with  provisions  for 
discretionary  conferences.  The  OTS 
believed  that  these  changes  would  make 
the  application  processing  procedures 
easier  to  understand  and  apply. 
Additionally,  the  OTS  concluded  that 
the  discretionary  conference  procedures 
would  align  OTS  regulations  more 
closely  with  those  of  the  other  federal 
banking  agencies  in  accordance  with 
section  303  of  the  Community 
Development  and  Regulatory 
Improvement  Act  of  1994. 

n.  Summary  of  Comments  and 
Description  of  Final  Rule 

A.  General  Discussion  of  the  Comments 

The  public  comment  period  on  the 
proposed  rule  closed  on  June  9. 1997. 
Eight  conunenters  responded  to  the 
proposal:  four  community  advocacy 
groups,  two  trade  associations,  one 
federal  savings  association,  and  one 
professional  records  and  information 
management  association. 

As  a  general  matter,  the  four 
community  advocacy  groups  opposed 
the  elimination  of  mandatory  oral 
argummts  and  supported  the  extension 
of  the  public  comment  period. 
Conversely,  the  trade  associations  and 
the  federal  savings  association        * 
supported  the  proposed  conference 
procedures  and  opposed  the  extension 
of  the  public  comment  period.  The 


>  62  FR  17110  (Aphl  9. 1997). 


information  management  association 
expressed  unqualified  support  for  the 
proposal.  Specific  comments  are 
discussed  where  appropriate  in  the 
section  by  section  analysis  below. 

B.  Section  by  Section  Analysis 

The  final  rule  adds  new  Subparts  C 
and  D  to  part  516.  The  new  subparts  use 
plain  language  drafting  techniques 
promoted  by  the  Vice  President's 
National  Performance  Review  Initiative 
and  new  guidance  in  the  Federal 
Register  Dociunent  Drafting  Handbook 
(January  1997  edition).  The  primary  goal 
of  plain  language  drafting  is  to  make 
regulations  more  readily 
understandable.  Plain  language  drafting 
emphasizes  the  use  of  informative 
headings  (often  written  as  a  question), 
non-technical  language  (including  the 
use  of  "you")  and  sentences  in  the 
active  voice. 

Although  conunenters  did  not  have 
the  opportunity  to  comment  on  the 
plain  language  format  prior  to  its  use  in 
this  final  rule,  the  OTS  believes  that  the 
benefits  of  the  format  justify  its  use. 
Moreover,  the  use  of  the  plain  language 
format  has  not  altered  the  substance  of 
the  regulation.  The  OTS  welcomes 
comments  on  the  plain  language  format, 
and  suggestions  on  how  to  improve  this 
format.  The  OTS  is  committed  to 
converting  more  of  its  regulations  to  the 
plain  language  format  in  order  to  reduce 
regulatory  burden.  The  recently  issued 
OTS  final  rule  on  subsidiaries  uses  this 
plain  English  drafting  format.  See  12 
CFR  Part  559  (1997). 

Subpart  C — Comment  Procedures 

Section  516.100— What  Does  This 
Subpart  Do? 

Section  516.100  of  the  final  rule 
provides  that  Part  516,  Subpart  C 
contains  the  procedures  governing  the 
submission  of  public  comments  on 
certain  types  of  applications  or  notices 
pending  before  the  OTS.  Subpart  C 
applies  whenever  a  regulation 
incorporates  the  procedures,  or  where 
otherwise  required  by  the  OTS.  This 
section  is  based  on  §  516.5(a)(1)  of  the 
proposed  rule. 

Section  516.110— 'Who  May  Submit  a 
Written  Comment? 

Section  516.110  provides  that  any 
person  may  submit  a  written  comment 
supporting  or  opposing  an  application. 
This  provision  is  also  based  on 
proposed  §  516.5(a)(1). 

Section  516.120 — What  Information 
Should  I  Include  in  My  Comment? 

Under  the  existing  rules,  a  protest  is 
considered  "substantial"  if  it  is 
submitted  in  writing  within  the 
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comment  period,  and  states  a  reason  for 
the  protest  that  is  consistent  with  one  of 
the  regulatory  bases  for  denying  an 
application.  To  be  a  substantial  protest, 
a  comment  must  include  the  specific 
information  required  at  existing 
§  543.2(e)(2)  and  (4).  Under  the  current 
rules,  the  term  "substantial"  serves  a 
purely  ministerial  purpose — a  means  of 
separating  comments  that  contain  the 
required  information  (and,  thus,  may 
serve  as  the  bus  is  for  a  request  for  an 
oral  argument)  fitim  those  that  do  not.* 

The  proposed  rule  at  §  516.5(a)(3) 
described  the  information  that  a 
comment  must  contain  in  order  to  be 
considered  by  the  OTS.  Under  the 
proposed  rule,  the  comment  was 
required  to  recite  all  relevant  fjacts, 
including  any  economic  or  financial 
data  supporting  the  commenter's 
position.  Comments  opposing  an 
application  were  required  to  address  at 
least  one  of  the  bases  for  denial  of  the 
application  as  set  forth  in  the  relevant 
regulations,  recite  relevant  facts  and 
supporting  data  addressing  these 
relevant  bases,  and  address  any  adverse 
effects  on  the  commenter  or  community 
that  may  result  bom  approval  of  the 
application. 

One  commenter  supported  this 
proposed  provision,  noting  that  it 
provides  important  guidance  to  the 
public.  Another  commenter  argued  that 
the  comment  content  criteria  give  the 
OTS  too  much  discretion  to  reject 
comments  that  do  not  meet  the 
technical  content  requirements. 
Conunenters  argued  that  these 
requirements  should  not  be  construed  in 
an  overly  burdensome  way. 

The  OTS  will  review  and  consider  all 
comments  it  receives  regardless  of 
whether  the  comment  meets  all  of  the 
regulatory  criteria.  The  sole  intent  of  the 
proposed  content  requirements  was  to 
guide  conunenters  in  providing 
information  that  would  assist  the  OTS 
in  understanding  the  basis  for  the 
comment.  While  the  OTS  will  accept 
and  consider  all  comments,  including 
those  that  do  not  meet  all  of  the  content 
criteria,  conunenters  are  encouraged  to 
include  all  relevant  information  and 
arguments. 

The  OTS  has  revised  the  comment 
content  provisions  at  §  516.120  to 
emphasize  that  the  OTS  will  not  reject 
a  comment  that  does  not  meet  all  of  the 
content  criteria,  and  has  made  other 
changes  to  enhance  the  rule's  clarity. 
Under  the  final  rule,  a  comment  should 
recite  relevant  facts,  including  any 
demographic,  economic,  or  financial 
data,  supporting  the  commenter's 


*The  existing  oral  argument  procedures  and  the 
new  meeting  procedures  are  discussed  below. 


position.  If  the  commenter  opposes  an 
apphcation,  the  comment  should  also 
address  at  least  one  of  the  relevant 
regulatory  reasons  for  which  the  OTS 
may  deny  an  application,  recite  any 
relevant  facts  and  supporting  data 
addressing  these  reasons,  and  address 
how  the  approval  of  the  application 
could  harm  the  commenter  or  any 
community. 

If  a  commenter  wishes  to  request  an 
informal  meeting  imder  the  revised 
procedures  discussed  in  detail  below, 
the  commenter  must  file  a  request  for 
the  meeting  with  the  comment.  To 
ensure  that  the  OTS  will  have  sufficient 
notice  of  the  questions  to  be  discussed 
at  the  informal  meeting,  requests  should 
describe  the  nature  of  the  issues  or  facts 
to  be  discussed  and  the  reasons  why 
written  submissions  are  insufficient  to 
adequately  address  these  facts  or  issues. 
See  final  §  516.120(b). 

Section  516.130— Where  Do  I  File  My 
Comment? 

Section  516.130  provides  that  public 
commenter  must  file  its  comment  with 
the  OTS  office(s)  set  forth  at  §  516.1(c). 
If  an  informal  meeting  is  requested,  the 
commenter  must  simultaneously  send  a 
copy  of  the  request  to  the  applicant 
This  provision  was  not  included  in  the 
proposed  rule,  but  has  been  added  to 
improve  the  clarity  of  the  final  rule. 

Section  516.140— Where  Do  I  File  My 
Comment? 

Under  the  current  rules,  a  commenter 
must  file  a  comment  within  10  days  of 
the  publication  of  a  public  notice  of  the 
filing  of  the  application.  This  time 
period  may  extended  to  17  days  after 
publication,  if  a  request  for  extension  is 
filed  within  the  10-day  period.  Proposed 
§S16.5(a)(2)  replaced  the  existing  10- 
day  comment  period  with  a  25-day 
comment  period. 

Three  conunenters  supported  the 
proposed  25-day  comment  p>eriod, 
noting  that  this  is  a  clearly  defined 
period  and  gives  all  prospective 
commenters  an  adequate  time  to  submit 
appropriate  comments.  Two 
commenters  urged  the  OTS  to  lengthen 
the  comment  period  to  30  days  arguing 
that  a  30-day  comment  period  is  used  by 
the  Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Federal  Reserve 
Board  (FRB),  and  the  OTS  in  merger  and 
acquisition  applications.  Two 
commenters  thought  that  the  comment 
period  should  be  shorter.  One  argued 
that  15  days  is  sufficient  Another 
argued  that  the  OTS  should  provide  a 
17-day  comment  period,  at  least  for 
applications  involving  associations  that 
have  an  "outstanding"  or  "satisfactory" 
rating  under  the  community 


Reinvestment  Act  (CRA)  and  that  are 
eligible  for  expedited  treatment 

The  OTS  is  adopting  the  prop>osed  25- 
day  comment  4)eriod.  The  OTS 
continues  to  believe  that  this  expanded 
time  period,  without  an  automatic 
extension,  is  more  workable  and  less 
confusing.  The  OTS  caimot  adopt  a  30- 
day  comment  period  without 
substantially  revising  other  application 
processing  requirements.  In  accordance 
with  section  410  of  the  Competitive 
Equality  Banking  Act  of  1987. 
§  516.2(c)(1)  requires  the  OTS  to  request 
additional  information,  deem  an 
application  complete,  or  decline  to 
process  an  application  within  30  days  of 
receipt  of  an  application.  The  OTS 
believes  it  is  necessary  to  have  at  least 
five  days  to  review  comments  within 
this  30-day  review  period. 

Under  the  proposed  rule,  the  25-day 
comment  period  would  have  begun  on 
the  date  that  the  notice  of  application  is 
published,  a  date  that  may  precede  the 
filing  of  the  application.  One 
commenter  argued  that  the  comment 
period  should  start  on  the  day  the 
apphcation  is  submitted  to  the  OTS. 
The  commenter  noted  that  this  change 
would  give  community  groups  access  to 
the  application  for  the  full  comment 
period.  The  OTS  agrees  tiiat 
commenters  should  have  access  to  the 
application  for  the  full  comment  period. 
Accordingly,  under  the  final  rule  at 
§  516.140(a),  the  comment  period  begiiu 
on  the  date  that  the  aoplication  is  filed. 

Under  the  proposed  rule  at 
§  516.5(a)(2),  Uie  OTS  would  grant 
extensions  of  the  25-day  comment 
period  on  a  case-by-case  basis.  The  OTS 
would  consider  a  late-filed  comment  if 
the  OTS  determined  that  the  comment 
addressed  a  significant  regulatory 
concern  and,  within  the  25-day 
comment  period,  the  commenter 
demonstrated  good  cause  why  it  was 
unable  to  submit  a  timely  comment.  The 
length  of  any  extension  would  be 
determined  on  a  case-by-case  basis. 

Commenters  generally  supported  this 
provision.  However,  several 
commenters  urged  the  OTS  to  define 
good  cause  to  include  specified 
circumstances,  to  set  specific  time 
frames  for  extensions  and  to  make  other 
changes.  One  commenter  objected  that 
the  unlimited  discretion  accorded  to  the 
OTS  imder  the  proposed  extension 
provision  would  create  procediual 
confusion. 

The  final  rule  continues  to  provide 
the  OTS  with  maximum  flexibitity  to 
address  the  uiuque  circumstances  of 
each  extension  request.  For  example, 
one  commenter  may  need  only  an 
additional  24  hours  to  copy  or  mail 
documents.  Another  commenter  may  be 
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awaiting  pertinent  public  data  and  may 
require  a  longer  opportvmity  to  obtain 
and  analyze  the  data.  Accordingly,  the 
final  regulation  at  §  516.140  does  not 
prescribe  the  duration  of  the  extension 
period  or  the  circumstances  that  would 
constitute  good  cause.  Rather,  the  OTS 
will  make  these  determinations  on  a 
case-by-case  basis. 

One  commenter  suggested  that  the 
OTS  should  encourage  applicants  and 
commenters  to  make  joint  requests  for 
extensions  of  the  comment  period.  One 
of  the  underlying  purposes  of  the 
comment  procediues  is  to  promote 
dialogue  and  collaboration  among  the 
parties.  Since  joint  extension  requests 
will  advance  voluntary  resolution  of 
conflicts,  uie  OTS  encourages  and 
generally  will  grant  all  jointly  filed 
extension  requests. 

Under  the  existing  procedures  at 
§  543.2(e)(3),  applicants  may  file  an 
answer  to  any  protest  within  10  days 
after  the  last  date  for  filing  of  comments. 
The  proposed  rule  eliminated  this 
provision.  Instead,  the  OTS  stated  that 
it  would  generally  provide  an 
appropriate  opportiuiity  to  respond  by 
forwarding  the  comments  to  the 
applicant  and  requesting  a  response. 

Two  commenters  noted  that  the  OTS 
failed  to  set  a  deadline  for  the 
applicant's  response.  One  commenter 
suggested  that  OTS  should  provide  at 
least  10  days  for  response.  The  other 
suggested  that  the  OTS  adopt  the  FRB 
practice  of  requiring  applicants  to 
respond  within  eight  business  days. 

It  is  unnecessary  to  establish  a 
regulatory  deadline  for  an  applicant's 
response  to  comments.  The  OTS  will 
continue  to  require  applicants  to 
respond  to  issues  raised  in  comments 
the  same  way  that  it  resolves  other 
issues  raised  in  applications.  The  OTS 
will,  where  appropriate,  request  the 
applicant  to  respond  within  30  days  to 
the  issues  raised  in  the-applicaticm.  See 
existing  §  516.2(c). 

Section  516.150— WUl  I  Have 
Additional  Opportunities  to  Discuss  the 
Applications? 

Under  the  existing  rules  at  §  543.2(f), 
the  OTS  must  conduct  an  oral  argument 
if  the  applicant  or  anyone  filing  a 
substantial  protest  makes  a  timely 
request  for  the  argument  or  if  the  OTS 
considers  an  oral  argument  desirable. 
The  proposed  rule  would  have  replaced 
the  mandatory  oral  argument 
provisions.  Proposed  §  516.5(b)(1) 
would  have  required  additional 
proceedings  only  where  the  OTS 
determined  that  the  proceedings  would 
assist  in  the  disposition  of  the 
application  or  would  assist  in  the 
resolution  of  any  issues  raised  by  the 


application.  Rather  than  an  oral 
argument,  the  proposed  rule  permitted 
the  OTS  to  arrange  a  conference 
between  the  applicant,  commenters,  and 
others.  The  proposed  rule  did  not 
prescribe  procedures  for  the  conference. 
Instead,  the  proposed  rule  (>ennitted  the 
OTS  to  select  the  procedures 
appropriate  to  the  application  on  a  case- 
by-case  basis. 

Three  commenters  supported  the 
conference  procedures  contained  in  the 
proposed  rule.  These  commenters 
concluded  that  the  conference 
procedures  were  more  efficient  and 
flexible  than  the  current  oral  argument 
procedures. 

Four  community  group  commenters 
opposed  the  deletion  of  the  mandatory 
oral  argument.  These  commenters 
asserted  that  oral  arguments:  (1)  Do  not 
unduly  delay  the  application  process; 
(2)  are  conducive  to  fully  informed 
decision  making  by  the  OTS;  (3)  are  not 
hard  to  understand  or  apply;  (4)  ensure 
that  consumer  issues  are  adequately 
considered;  and  (5)  promote  dialogue 
and  exchange  between  the  association 
and  commenters.  3 

The  OTS  continues  to  believe  that 
formal  oral  arguments  before  a  presiding 
officer  are  not  necessary  or  productive 
in  most  cases.*  More  often,  comments 
can  best  be  resolved  in  a  less  formal 
setting,  such  as  a  meeting  or  a  telephone 
call.  Accordingly,  the  final  rule  states 
that  the  OTS  generally  will  conduct  an 
informal  meeting  on  applications  upon 
the  request  of  any  commenter. 


'In  the  proposed  rule,  the  OTS  noted  that  the 
discretionary  conference  procedures  would  be  more 
consitteot  with  the  rule*  of  the  other  federal 
banking  agencies.  One  commenter  argued  that  this 
rationale  is  not  convincing  since  the  other  banking 
regulators  often  have  supplemental  procedures  for 
gathering  information.  The  only  such  procedure 
cited  by  the  commenter,  however,  was  the  OCC'i 
policy  of  conducting  expedited  CRA  examinations 
upon  request.  The  OTS  has  addressed  these  targeted 
examinations  below  at  Section  II.D.3. 

'  Two  commenters  argued  that  the  OTS's 
proposed  deletion  of  the  mandatory  oral  hearing 
requirement  was  inconsistent  with  congressional 
intent  expressed  in  section  2612  of  the  Economic 
Growth  and  Regulatory  Paperwork  Reduction  Act  of 
1996  (ECRPRA).  This  section  specifically  require* 
the  FRB  to  hold  a  bearing  where  a  bank  holding 
company  seeks  to  acquire  a  thrift.  EGRPRA. 
however,  does  not  provide  a  similar  legal  right 
when  a  bank  holding  company  acquires  a 
commercial  bank.  The  commenters  argued  that 
EGRPRA 's  retention  of  hearings  in  thrift 
acquisitions  reflects  Congress'  view  that  the  agency 
should  provide  hearings  in  all  applications 
involving  savings  associations.  The  OTS  disagrees. 
The  hearing  requirem«it  in  section  2612  of 
EGRPRA.  by  its  own  terms,  is  limited  to  specified 
proceedings  before  another  regulatory  agency. 
There  is  no  legislative  history  in  EGRPRA 
mandating  a  broader  application.  If  Congress 
intended  to  require  hearings  whenever  a  savings 
association  is  involved  in  any  application 
proceeding  before  any  banking  regulator,  the  OTS 
believes  that  Congress  would  have  manifested  this 
intent  more  clearly. 


Additionally,  if  an  informal  meeting 
fails  to  facilitate  the  resolution  of  issues 
to  the  satisfaction  of  any  participant  in 
an  informal  meeting,  the  final  rule 
provides  that  the  OTS  will  conduct  a 
formal  meeting  before  a  presiding  officer 
upon  the  filing  of  a  request.  The  OTS 
may  also  conduct  a  formal  meeting  on 
any  application  on  its  own  initiative. 
The  new  OTS  informal  and  formal 
meeting  procedures  are  based  upon  the 
OCC's  related  rule  governing  meetings 
and  hearings  at  12  CFR  5.11. 

Thus,  the  final  rule  at  §  516.150  states 
that  the  OTS  may  provide  a  commenter 
with  additional  opportunities  to  discuss 
the  application  in  informal  or  formal 
meetings.  The  new  procedures  are 
contained  in  a  new  subpart  D  to  part 
516.  The  sections  of  this  new  part  are 
discussed  below. 

Subpart  D — Meeting  Procedures 

Section  516.160— What  Does  This 
Subpart  Do? 

Subpart  D  establishes  the  procedures 
governing  informal  and  formal 
meetings.  It  applies  whenever  a 
regulation  incorporates  the  pnxredures 
in  the  subpart,  or  when  otherwise 
required  by  OTS. 

Section  516.170 — What  Procedures' 
Govern  Informal  Meetings  on 
Applications? 

Section  516.170  establishes  the  OTS 
informal  meeting  procedures.  Under 
§  516.170(a),  the  OTS  may  arrange  an 
informal  meeting  to  clarify  and  narrow 
the  issues  and  to  facilitate  the  resolution 
of  the  issues.  If  a  commenter  has  filed 
a  written  request  containing  the 
information  described  at  §  516.120(b), 
the  OTS  will  arrange  a  meeting.  The 
OTS  may  also  arrange  a  meeting  upon 
its  own  initiative.  The  purpose  of  the 
informal  meeting  is  to  promote  dialogue 
and  to  seek  to  achieve  the  voluntary 
resolution  of  issues.  The  OTS  will 
inform  the  applicant  and  commenters 
requesting  a  meeting  of  its  decision  on 
a  request  for  a  meeting,  or  its  decision 
to  hold  a  meeting  on  its  own  initiative. 
See  final  §  516.170(b). 

One  commenter  suggested  that  the 
final  rule  should  require  the  OTS  to 
annoimce  its  decision  on  the  informal  '" 
meeting  before  the  expiration  of 
applicable  approval  time  frames 
specified  in  §§516.2  and  516.3.  The 
purpose  of  the  informal  meeting  is  to 
address  and  resolve  issues  relevant  to 
the  disposition  of  the  application.  An 
informal  meeting  would,  thus,  be 
pointless  if  it  is  held  after  approval  time 
frames  lapse  and  the  application  is 
deemed  approved.  Because  the 
announcement  of  the  decision  on  a 
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meeting  obviously  must  precede  the 
approval  of  the  application,  the  OTS  has 
not  added  the  suggested  provision.^ 

The  OTS  will  invite  the  applicant  and 
the  commenter  filing  the  request  to  the 
informal  meeting.  The  OTS  may  also 
invite  any  other  interested  persons  to 
attend.  The  OTS  will  inform  meeting 
participants  of  the  date,  time,  location 
and  format  for  the  meeting  a  reasonable 
time  in  advance  of  the  meeting.  See 
final  §  516.170(c).  The  OTS  may  select 
any  format  for  the  meeting.  See  final 
§  516.170(d).  An  informal  meeting  may 
encom{>ass  an  array  of  forums 
including,  but  not  limited  to,  an 
informal  telephone  conference  call  or  a 
face-to-face  meeting. 

One  commenter  suggested  that  any 
announcement  of  additional 
proceedings  should  identify  all  persons 
invited  to  the  conference  and  the 
substance  of  the  comments  received. 
The  commenter  asserted  that  this 
procedure  would  allow  the  applicant  to 
prepare  for,  and  to  contact  appropriate 
persons  before  the  conference.  The  OTS 
does  not  follow  a  specific  format  for 
informing  participants  of  the  informal 
meeting.  Rather,  the  OTS  will  advise 
participants  using  an  appropriate 
method  for  the  meeting.  For  example,  if 
the  OTS  determines  that  an  issue  may 
be  resolved  in  a  telephone  conference, 
the  OTS  would  not  necessarily  issue  a 
written  notice.  Instead,  the  OTS  might 
place  an  advance  telephone  call 
informing  the  participants  of  the  date 
and  time  of  the  conferonce  call.  By 
contrast,  where  another  type  of  meeting 
is  selected,  the  notice  may  include  some 
or  all  of  the  elements  identified  by  the 
commenter. 

The  OTS  anticipates  that  informal 
meetings  will  be  adequate  to  facilitate 
the  resolution  of  issues  in  most 
proceedings.  However,  the  OTS 
recognizes  that  it  may  encounter 
situations  where  formal  meetings  may 
be  necessary.  Accordingly,  the  final  rule 
recognizes  that  an  informal  meeting  may 
progress  to  a  formal  meeting  before  a 
presiding  officer  under  §  516.180. 
Accordii^y,  within  three  days  after  the 
informal  hearing,  any  participant  in  the 
informal  meeting  may  request  the  OTS 
to  hold  a  formal  meeting.  See  final 
§  516.170(e).  The  participant  making  the 
request  should  describe  the  nature  of 
the  issues  or  fects  to  be  presented  and 
the  reasons  why  a  formal  meeting  is 
necessary  to  make  an  adequate 
presentation  of  the  facts  «r  issues.  The 
request  must  be  filed  with  the  OTS  and 


>  Where  an  application  is  subject  to  a 
completeness  review  under  §  516.2(c),  the  OTS  will 
generally  advise  applicants  and  commenters  of  the 
informal  meeting  before  deeming  the  application 
complete. 


copies  must  be  sent  to  other  participants 
in  the  informal  meeting. 

Section  516.180 — What  Procedures 
Govern  Formal  Meetings  on 
Applications? 

If  a  participant  in  the  informal 
meeting  files  a  request  for  a  formal 
meeting  under  §  516.170(e),  the  OTS 
will  grant  the  request.  Atiditionally,  the 
OTS  may  hold  a  formal  meeting  on  its 
own  initiative,  if  it  determines  that 
written  submissions  and  informal 
meetings  are  insufficient  to  adequately 
present  issues  or  facts  to  the  OTS,  or 
that  a  formal  meeting  would  otherwise 
benefit  the  decisionmaking  process.  The 
OTS  may  limit  the  issues  considered  at 
the  formal  meeting  to  issues  it  deems 
relevant  or  material.  See  final 
§  516.180(a). 

The  OTS  anticipates  that  most  formal 
meetings  will  follow  an  informal 
meeting.  Accordingly,  the  OTS  will  not 
grant  a  request  for  a  formal  meeting, 
luiless  an  informal  meeting  has  been 
conducted  imder  §  516.170.  However, 
there  may  be  occasions  where  the 
informal  meeting  may  be  imnecessary. 
Under  these  or  other  circumstances,  the 
OTS  may  elect  to  use  its  authority  to 
conduct  a  formal  meeting  on  its  own 
initiative. 

The  OTS  will  announce  formal 
meetings  by  issuing  a  Notice  of  Formal 
Meeting.  The  Notice  will  state  the 
subject  and  date  of  the  filing,  the  time 
and  place  of  the  formal  meeting,  and  the 
issues  to  be  addressed.  The  OTS  will 
send  the  Notice  to  the  applicant  and  any 
commenter  requesting  a  formal  meeting. 
The  OTS  may  invite  other  interested 
persons  to  participate  in  the  formal 
meeting  by  sending  the  Notice  to  such 
persons.  See  final  §  516.180(b). 

Paragraph  (c)  addresses  who  may 
participate  in  a  formal  meeting.  A 
person  receiving  a  Notice  must  notify 
the  OTS  of  its  intent  to  participate  in  the 
formal  meeting  within  ten  days  after  the 
OTS  issues  the  Notice.  At  least  five  days 
before  the  formal  meeting,  all 
participants  must  provide  the  names  of 
their  witnesses  and  copies  of  their 
proposed  exhibits  to  the  OTS,  the 
applicant  and  any  other  person 
designated  by  the  OTS. 

Section  516.180  (d)  and  (e)  govern  the 
conduct  of  the  formal  meeting.  Under 
§  516.180(e),  the  OTS  will  appoint  a 
presiding  officer  to  conduct  a  formal 
meeting.  The  presiding  officer  is 
responsible  for  all  procedural  questions 
not  governed  by  §  516.180.  Subject  to 
the  rulings  of  the  presiding  officer,  the 
participants  may  make  opening 
statements  and  present  witnesses, 
material  and  data.  All  presenters  of 
dociunentaty  material  must  furnish 


copies  of  the  material  to  the  OTS  and  to 
each  other  participant.  The  OTS  will 
arrange  for  a  transcript  of  the  formal 
meeting.  Each  participant  must  bear  the 
cost  of  the  transcript  that  it  requests  for 
its  use.  See  final  §  516.180(d).  Section 
516.180(e)(2)  provides  that  certain  rules 
governing  the  conduct  of  formal 
meetings  and  presentation  of  evidence 
do  not  apply  to  formal  meetings  held 
under  §516.180. 

The  rule  does  not  address  such 
procedural  issues  as  whether  the  formal 
meeting  will  be  public  or  private.  Two 
commenters  advocated  the  addition  of  a 
provision  mandating  public  hearings 
whenever  a  public  meeting  is  requested. 
These  commenters  noted  that  public 
hearings  provide  opportunities  for  all 
citizens  to  offer  their  views,  including 
senior  citizens,  public  housing  residents 
and  others.  These  commenters  also 
noted  that  this  change  would  align  OTS 
procedures  more  closely  to  those  of  the 
other  banking  agencies. 

Commenters  nave  always  had  the 
abilify  to  request  public  hearings  on 
issues  involving  the  application,  and  the 
OTS  has  had  the  discretion  whether  or 
not  to  hold  such  hearings.*  The  abilify 
of  members  of  the  public  to  request 
public  hearings,  and  the  OTS's 
discretion  to  hold  public  hearings,  is  not 
affiected  by  this  final  rule.  The  final  rule 
would  continue  to  permit  the  agency  to 
hold  a  public  formal  meetiiig. 

Section  §  516.190— Will  a  Meeting 
Affect  Application  Processing  Time 
Frames? 

The  proposed  rule  at  §  516.5(b)(2) 
stated  that  if  the  OTS  timely  notifies  the 
applicant  that  it  intends  to  hold  a 
conference,  the  OTS  would  temporarily 
suspend  applicable  time  periods  for   ' 
automatic  approval  of  the  application. 
Two  commenters  supported  this 
provision. 

The  final  rule  at  §  516.190  adopts  the 
proposed  rule  with  minor  editorial 
changes.  The  final  rule  provides  for 
suspension  of  application  processing 
time  frames  if  the  OTS  has  arranged  an 
informal  or  formal  meeting.  The  time 
periods  will  resume  when  the  OTS 
determines  that  a  record  has  been 
developed  that  sufficiently  supports  a 
determination  on  the  issues  raised  in 
the  comments. 

C.  Conforming  Amendments  to  Related 
Provisions 

The  proposed  rule  included 
conforming  amendments  to  §§543.2, 
545.92.  545.95,  552.2-1,  552.2-2  and 
556.5.  Commenters  had  the  following 
comments  on  these  conforming  changes. 


*  See  Op.  Chief  Counsel  (Novemhar  24. 1903). 
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1.  Duplicative  Publication  Requirements 

One  commenter  observed  that  tbe 
publication  of  notice  provisions  in 
proposed  §§  543.2(d)(1),  545.g2(dKl}. 
552.2-l(a)(l)  and  563.22(e)  are 
unnecessarily  duplicative.  The 
commenter  urged  the  OTS  to 
consolidate  these  provisions  into  a 
single  regidation  under  Part  516.  The 
commenter  noted  that  this  approach 
would  streamline  the  OTS  regulations 
and  more  closely  conform  OTS 
regulations  to  the  procedural  reg\Uations 
of  the  other  banking  agencies. 

The  OTS  agrees  that  the  cited 
publication  requirements  are 
unnecessarily  duplicative  and  has 
consolidated  §§  543.2(d)(1), 
545.92(d)(1).  552.2-l{a)(l)  and 
563.22(e)(1)  into  a  new  subpart  under 
Part  516.  New  Subpart  B  uses  the  same 
plain  language  drafting  techniques  as 
used  in  Subparts  C  and  D. 

The  proposed  rules  would  have 
required  an  applicant  to  publish  the 
notice  of  the  Hling  of  the  application  no 
earlier  than  three  days  before  and  no 
later  than  the  date  of  tbe  Gling  of  the 
application.  See  proposed 
§§  543.2(d)(1),  545.92(d)(1)  and  552.2- 
1(a)(1).  Various  commenters  suggested 
that  this  three-day  publication 
requirement  should  be  modified  to 
require  publication  as  soon  as  possible 
after  filing  of  the  application,  or 
extended  to  require  publication  within 
7, 10,  or  30  days  of  the  filing  of  the 
application. 

The  OTS  has  concluded  that  the 
proposed  three  day  requirement  may  be 
too  onerous  under  certain 
circumstances,  such  as  where  local 
newspapers  are  published  on  a  weekly 
basis.  Unfortunately,  uniformity  with 
the  other  bank  regulatory  agencies  on 
this  issue  is  impossible,  since  each  bank 
regulatory  agency  has  established 
difiierent  publication  requirements.^ . 
Nonetheless,  the  OTS  has  decided  to 
adopt  the  FRB's  practice  of  requiring  the 
filing  of  the  application  within  seven 
days  after  the  publication  of  the 
newspaper  notice.  See  final  §  516.60. 
This  change  does  not  affect  the  30-day 
comment  period.  As  noted  above,  the 
final  rule  has  been  revised  so  that  the 
comment  period  begins  on  the  date  that 
the  application  is  filed  rather  than  the 
date  of  the  newspaper  notice.  See  final 
§  516.140(a). 


'  The  OCC  raquiiM  pubtication  od  the  dale  of 
fiUoS  or  M  Mao  m  poMibie  ilMnafier  12  CFK 
S.8(a).  The  FDICgmeraUy  raquiim  publication  oo 
earlier  than  30  days  before  filing,  and  no  later  than 
tbe  date  of  filing.  12  CFR  303.6(0(1  )(ii).  The  FRB 
generally  requires  filing  within  (even  day*  of 
pubticatioo.  12  CFR  262.3(b). 


2.  Posting  Requirement 

Section  545.95  addresses  changes  of 
permanent  locations  and  redesignations 
of  home  and  branch  offices  by  federal 
associations.  The  current  rule  requires 
an  applicant  to  post  a  notice  of  the 
application  for  17  days  from  the  date  of 
the  publication  of  the  newspaper 
notice — a  period  that  is  equal  to  the 
extended  comment  period  imder  current 
application  processing  procedures.  The 
proposal  would  have  required  the 
applicant  to  post  a  notice  of  an 
application  for  25  days  from  the  date  of 
first  publication.  This  time  period 
would  more  closely  track  the  25-day 
revised  comment  period. 

One  commenter  argued  that  §  545.95 
unnecessarily  duplicates  the  Federal 
Deposit  Insurance  Act  ("FDIA") 
provisions  on  branch  closures,  which 
require  posting  for  30  days  and  sending 
customer  notices  90  days  before 
closure."  See  FDIA  Section  42  (12  U.S.C. 
1831r-l).  The  purposes  of  the  two 
posting  requirements  differ.  The  posting 
requirement  under  §  545.95  is  intended 
to  allow  customers  the  opportunity  to 
comment  on  a  proposed  application  to 
change  an  office  location  or  redesignate 
a  home  or  branch  office.  The  FDIA 
posting  requirement,  on  the  other  hand, 
is  intended  to  provide  notice  to 
customers  of  the  proposed  date  of 
closing  of  a  branch  and  to  identify 
where  customers  may  obtain  services 
following  that  date.  Since  the  purposes 
of  the  two  notices  differ,  both 
requirements  will  continue  to  be 
applicable.  However,  the  OTS  would 
not  object  if  an  institution  were  to 
combine  the  two  notices,  provided  the 
combined  notice  clearly  complies  with 
the  notification,  posting  and  timing 
requirements  under  §  545.95  and  the 
FDIA.  Any  combined  posting  should 
indic:ate  that  consununation  of  the 
transaction  is  contingent  on  OTS 
review. 

3.  Branching  by  Federal  Savings 
Associations 

The  OTS  policy  statement  on 
branching  by  federal  savings 
associations  is  found  at  §  556.5.  The 
OTS  proposed  to  revise  this  section  to 
include  a  cross  citation  indicating  that 
the  procedures  for  commenting  on 
applications  are  set  forth  in  Part  516  and 
Part  563e. 

A  commenter  asserted  that  the 
proposed  amendment  was  confusing 
and  suggested  the  deletion  of  the  cross- 


*This  commenter  alao  questions  wrhetber  the 
posting  requirement  has  any  applicability  for  short 
distance  relocations.  The  posting  requirement  at 
§545  9S(bMl)(ii)  does  not  apply  to  short  diaUnce 
nlocatioaa.  Set  existing  $  545.95(c). 


reference  to  Part  563e.  The  OTS 
modified  this  reference  to  specifically 
cite  the  applicable  regulations  at  12  CFR 
563e.29  (c)  and  (d). 

D.  Related  Issues 

1.  Availability  of  Applications 

Two  commenters  offered  a  number  of 
suggestions  designed  to  improve  the 
availability  of  OTS  information  on 
applications.  The  OTS  has  been  working 
on  this  issue  for  some  time.  The  agency 
began  publishing  a  list  of  pending 
applications  on  its  web  site  on  August 
12. 1997.  The  list  is  updated  daily  and 
is  available  at  http://www.ots.treas.gov 
under  "Public  Information"  and 
"Industry  Data."  Additionally,  major 
new  applications  are  highlighted  under 
the  "Significant  New  Applications" 
page. 

2.  Publication  of  OTS  Decisions  on 

Applications 

One  commenter  urged  the  OTS  to 
publish  its  decisions  on  applications. 
The  commenter  noted  that  this  change 
would  conform  the  OTS  practices  to 
those  of  the  FRB  which  publishes  its 
decisions  in  the  Federal  Reserve 
Bulletin. 

While  the  OTS  will  not  publish  the 
text  of  its  decisions,  it  intends  to 
continue  its  current  practice  of 
simultaneously  informing  the  applicant 
and  any  commenters  of  the  disposition  .- 
of  an  application.  In  addition,  die  OTS 
intends  to  modify  its  web  site  to 
indicate  whether  applications  have  been 
granted  or  denied.  If  a  commenter  or 
any  other  member  of  the  public  wishes 
to  obtain  a  copy  of  the  public  portion  of 
an  OTS  decision,  it  may  do  so  by 
contacting  the  OTS's  Information 
Services  Division. 

3.  Targeted  CRA  Exams 

One  commenter  suggested  that  OTS 
should  implement  the  CXDC's  policy  of 
conducting  targeted  CRA  examinations 
when  CRA  issues  are  raised  by  a 
commenter  and  the  issues  were  not 
addressed  in  the  last  examination. 

The  OTS  conducts  regular  CRA 
examinations  on  a  set  cycle.  In  most 
cases,  the  OTS  has  a  timely  assessment  ^ 
of  CRA  performance  available  in 
coimection  with  processing  an 
application.  Where  an  applicant's  CRA 
record  is  not  current,  however,  the  OTS 
may  conduct  a  targeted  CRA  review  to 
obtain  the  information  necessary  to 
access  performance. 

m.  ExecutiTe  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regidatory 
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action"  for  the  purposes  of  Executive 
Order  12866. 

IV.  Regulatory  Flexflrility  Act  Aoafyais 

The  OTS  certified  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  section 
605(b)  of  the  Regvdatory  Flexibility  Act 
One  commenter  disagreed  with  this 
certification.  The  commenter  argued 
that  the  proposal  woiUd  make  it 
substantially  more  difficult  for  small 
communities  to  comment  on 
applications'because  these  communities 
rarely  have  CRA  expertise. 

The  OTS  disagrees.  Hie  final  rule 
should  make  it  easier  for  small  entities, 
including  small  communities,  to 
comment  on  applications.  The  final  rule 
provides  guidance  as  to  the  content  of 
the  comments  to  be  filed  and  expands 
the  time  period  for  the  receipt  of  such 
comments.  Thus,  the  final  rule  should 
provide  small  entities  with  a  greater 
opportunity  to  file  comments.  Moreover, 
the  rule  permits  commenters  to 
participate  in  informal  and  formal 
meetings  with  the  applicant  and  the 
OTS. 

Accordingly,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
the  OTS  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  final  rule  will  enable  the 
OTS  to  process  applications  received 
•   from  all  applicants,  including  small 
savings  associations  and  other  small 
entities,  more  expeditiously.  It  also 
allows  all  entities,  including  small 
entities,  a  longer  period  in  which  to 
submit  comments  on  applications. 

V.  P^MTWorii  Reduction  Act  of  IMS 

The  information  collection 
requirements  contained  in  this  rule  are 
found  at  12  CFK  516.50-80,  516.100- 
190,  543.2.  545.92,  545.95,  552.2-1,  and 
563.22.  All  of  the  collections  of 
information,  except  those  found  in 
S§  516.50-80  and  §§  516.100-190,  have 
been  previously  approved  by  the  Office 
of  Muiagement  and  Budget  and  the 
burden  under  them  remains  unchanged 
under  this  rule  (OMB  Control  Nos. 
1550-0005, 1550-0006,  and  1550- 
0016).  The  requirements  in  new 
§§  516.50-80  and  §§  516.100-190  were 
previously  found  in  several  of  the 
sections  mentioned  above.  New 
§S  516.50-80  and  §8  516.100-190  do  not 
add  any  additional  burden  and  the  new 
citations  will  be  added  to  the  approved 
packages  under  OMB  Control  Nos. 
1550-0005, 1550-0006,  and  1550-0016 
by  Paperwork  Reduction  Act  Change 
Worksheet 


Respondents/recordkeepers  are  not 
required  to  respond  to  the  collections  of 
information  unless  the  collection 
displays  a  currentiy  valid  OMB  control 
number. 

VL  Unfimded  Mandate*  Act  of  1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
federal  mandate  that  may  result  in 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promul^ting  a  rule. 
This  final  rule  simplifies  existing 
procedures  and  should  reduce 
regulatory  burden.  The  OTS  has 
determined  that  the  final  rule  will  not 
result  in  expenditures  by  state,  local  or 
tribal  governments  or  by  the  private 
sector  of  $100  million  or  more. 
Accordingly,  this  rulemaking  is  ncrt 
subject  to  section  202  of  the  Unfunded 
Mandates  Act. 

Vn.  ECEsctive  Date 

Section  553(d)  of  the  Administrative 
Procedure  Act  ("APA")  requires  an 
agency  to  publish  a  substantive  rule  at 
least  30  days  before  its  effective  date. 
Section  553(d)(1)  of  the  APA,  however, 
permits  an  agency  to  waive  the  normal 
30-day  delay  in  effective  date  for  good 
cause  or  when  a  rule  relieves  a 
restrictiorL 

The  final  rule  is  exempt  from  the  30- 
day  delajwd  effective  date  requirement. 
Initially,  we  note  that  the  30-day 
delayed  effective  date  requirement 
applies  only  to  substantive  rulemaking. 
Today's  rule  is  primarily  a  procedural 
rule  that  regulates  the  manner  in  which 
applicants  and  commenters  present 
their  viewpoints  on  pending 
applications  to  the  OTS.  Moreover,  to 
the  extent  that  the  rule  may  have  any 
impact  on  the  rights  or  interest  of  any 
party,  the  rule  relieves  restrictions  by 
streamlining  the  public  comment 
process. 


ListofSubjecto 

12  CFR  Part  516 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  543 

Reporting  and  recordkeeping 
requirements.  Savings  associations. 


12  CFR  Part  545 

Accounting,  Consiuner  protection. 
Credit,  Electronic  fimds  transfers, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  552 

Reporting  and  recordkeeping 
requirements,  Savings  associations. 
Securities. 

12  CFR  Part  556 

Savings  associations. 
12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  tide  12,  chapter  V, 
of  the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  518-APPUCAT)ON 
PROCESSINQ  QUIOEUNES  AND 
PROCEDURES 

1.  The  authority  citation  for  part  516 
is  revised  to  read  as  follows: 

Anthority:  5  U.S.C  552,  55»;  12  U.S.C 
1462a,  1463. 1464,  2901  et  seq. 

2.  Existing  §§516.1.  516.2  and  516.3 
are  redesignated  as  subpart  A,  and  the 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  A— Application  Prooaasing 
Qutdalinaa 

§616.2    [AmandMq 

3.  Section  516.2(cK6)  is  removed  and 
reserved. 

4.  Subpart  B,  consisting  of  §§  516.50 
through  516.80.  is  added  to  read  as 
follows: 

Subpart  B— Publication  Requirwnants 

Sec. 

516.50    Who  must  publish  a  public  notice  of 

an  application?  - 

516.60    When  must  I  publish  the  public 

notice? 
516.70    Where  must  I  publish  the  public 

notice? 
516.80    What  language  must  I  use  in  my 

publication? 

Subpart  B— Publication  Raquiremanta 

f516.50   WhonMMtpubiiahapiiMlcfiotioe 
ofanappllcatlonT 

This  subpart  applies  whenever  an 
OTS  regulation  requires  an  applicant 
("you")  to  follow  the  public  notice 
procedures  in  this  subpart. 
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f  516.60    WiMn  must  I  puMlsh  ttw  public 
notic*? 

You  must  publish  a  public  notice  of 
the  application  no  earlier  than  seven 
days  before  and  no  later  than  the  date 
of  filing  of  the  applicatioa. 

fS1«.70    Where  must  I  publish  the  putiilc 
notloeT 

You  must  publish  the  notice  in  a 
newspaper  having  a  general  cinnilation 
in  the  following  communities: 

(a)  The  commimity  in  which  your 
home  office(s)  are  located,  or  if  you  are 
filing  an  application  for  permission  to 
organize,  the  community  in  which  your 
home  office  will  be  located;  and 

(b)  If  you  are  filing  a  branch 
application,  the  community  to  be  served 
by  the  branch  office. 

1516.80    What  language  must  I  use  In  my 
publicstionT 

(a)  English.  You  must  publish  the 
notice  in  a  newspaper  printed  in  the 
English  language. 

(b)  Other  than  English.  If  the  OTS 
determines  that  the  primary  language  of 
a  significant  number  of  adult  residents 
of  the  community  is  a  language  other 
than  English,  the  OTS  may  require  that 
you  simultaneously  publish  additional 
notice(s)  in  the  community  in  the 
appropriate  langiiage(s). 

5.  Subpart  C,  consisting  of  §§  516.100 
through  516.150,  is  added  to  read  as 
follows: 

Subpart  C— Comment  Procedures 

Sec. 

516.100    What  do«8  tliis  subpart  do7 

516.110    Who  may  submit  a  written 

comment? 
516.120    What  information  should  I  include 

in  my  comment? 
516.130    Where  do  I  file  my  comment? 
516.140    When  do  I  file  my  comment? 
516.150    Will  I  have  additional 

opportunities  to  discuss  the  application? 

Subpart  C — Comment  Proceduras 

f  516.100    What  does  this  subpart  do? 

This  subpart  contains  the  procedures 
governing  the  submission  of  public 
conunents  on  certain  types  of 
applications  or  notices  ("applications") 
pending  before  the  OTS.  It  applies 
whenever  a  regulation  incorporates  the 
procedures  in  this  subpart,  or  where 
otherwise  required  by  the  OTS. 

1516.110    Who  may  submit  a  wrWen 


Any  person  ("you")  may  submit  a 
written  comment  supporting  or 
opposing  an  application. 

§516.120    What  infonnatlon  should  I 
Include  in  my  comment? 

(a)  Your  comment  should  recite 
relevant  facts,  including  any 


demographic,  economic,  or  financial 
data,  supporting  your  position.  If  you 
file  a  comment  opposing  an  application, 
your  comment  should  also: 

(1)  Address  at  least  one  of  the  reasons 
a  relevant  regulation  lists  as  to  why  the 
OTS  may  deny  an  application; 

(2)  Recite  any  relevant  fiacts  and 
supporting  data  addressing  these 
reasons;  and 

(3)  Address  how  the  approval  of  the 
application  could  harm  you  or  any 
community. 

(b)  If  you  wish  to  request  an  informal 
meeting  under  §  516.170,  you  must  file 
a  request  with  your  comment.  You 
shotild  describe  the  nature  of  the  issues 
or  bets  to  be  discussed  and  the  reasons 
why  written  submissions  are 
insufficient  to  adequately  address  these 
facts  or  issues. 

{516.130    Where  do  I  file  my  comment? 

You  must  file  yoiu  comment  with  the 
OTS  office(s)  set  forth  at  §  516.1(c).  If 
you  request  an  informal  meeting  under 
§  516.170,  you  must  simultaneously 
send  a  copy  of  the  request  to  the 
applicant 

{516.140    When  do  I  file  my  comment? 

(a)  General.  Except  as  provided  in 
paragraph  (b)  of  this  section,  you  must 
file  a  written  comment  with  the  OTS 
within  25  days  after  the  application  is 
filed  with  the  OTS. 

(b)  Late-filed  comments.  The  OTS  will 
consider  your  late-filed  comment  if: 

(1)  Witnin  the  comment  period,  you 
demonstrate  to  the  OTS  good  cause  why 
you  could  not  submit  a  timely  comment; 
and 

(2)  The  OTS  concludes  that  your 
comment  addresses  a  significant 
regulatory  concern  and  will  assist  in 
disposing  of  the  application. 

{516.150    Will  i  have  additional 
opportunities  to  discuss  the  application? 

The  OTS  may  provide  you  with 
additional  opporttmities  to  discuss  the 
application  in  informal  or  formal 
meetings  under  subpart  D  of  this  part. 

6.  Subpart  0,  consisting  of  §§  516.160 
through  516.190,  is  added  to  read  as 
follows: 

Subpart  D    Meeting  Procedures 

516.160    What  does  this  subpart  do? 
516.170    What  procedures  govern  infiormal 

meetings  on  applications? 
516.180    What  procedures  govern  formal 

meetings  on  applications? 
516.190    Will  a  meeting  affect  application 

processing  time  frames? 

Subpart  D — Meeting  Procedures 

{516.160    What  does  this  subpert  do? 

This  subpart  contains  informal  and 
formal  meeting  procedures.  It  applies 


whenever  a  regvilation  incorporates  the 
procedures  in  this  subpart,  or  when 
otherwise  required  by  the  OTS. 

{516.170    Wlial  procedures  govern 
informal  meetings  on  appNcaHona? 

(a)  When  will  the  OTS  arrange  an 
informal  meeting?  The  OTS  may  arrange 
an  informal  meeting  with  the  applicant, 
commenters,  or  any  other  interested 
persons  to  clarify  and  narrow  the  issues 
and  to  facilitate  the  resolution  of  the 
issues.  If  a  commenter  has  filed  a 
written  request  for  an  informal  meeting 
containing  the  information  described  at 
§  516.120(b),  the  OTS  will  arrange  an 
informal  meeting.  The  OTS  also  may 
arrange  an  informal  meeting  on  its  own 
initiative. 

(b)  What  action  will  the  OTS  take  on 
an  informal  meeting  request?  The  OTS 
will  inform  the  applicant  and 
commenters  requesting  an  informal 
meeting  of  the  OTS  decision  on  a 
request  for  an  informal  meeting,  or  of  its 
decision  to  hold  an  informal  meeting  on 
its  own  initiative. 

(c)  How  will  the  OTS  inform  the 
informal  meeting  participants  of  the 
date,  time,  location  and  format  for  the 
informal  meeting?  The  OTS  will  invite 
the  applicant  and  the  commenter  filing 
the  request  for  the  informal  meeting. 
The  OTS  may  also  invite  any  other 
interested  persons  to  attend.  The  OTS 
will  inform  the  participants  of  the  date, 
time,  location,  and  format  for  the 
informal  meeting  a  reasonable  time  in 
advance  of  the  informal  meeting. 

(d)  What  procedures  will  govern  the 
conduct  of  the  informal  meeting?  The 
OTS  may  hold  iiiformal  meetings  in  any 
format,  including  a  telephone 
conference  or  face-to-face  meeting. 

(e)  Will  there  be  an  additional 
opportunity  to  discuss  the  application? 
Within  three  days  after  the  informal 
meeting,  any  participant  in  the  informal 
meeting  may  request  the  OTS  to  hold  a 
formal  meeting  imder  §  516.180.  The 
participant  should  describe  the  nature 
of  the  issues  or  facts  to  be  presented  and 
the  reasons  why  a  formal  meeting  is 
necessary  to  make  an  adequate 
presentation  of  the  facts  or  issues.  The 
participant  must  file  the  request  with 
the  OTS  and  send  copies  of  the  request 
to  other  participants  in  the  informal 
meeting. 

{516.180   What  procedurea  govern  formal 
meetings  on  appOcatlona? 

(a)  When  will  the  OTS  hold  a  formal 
meeting?  The  OTS  will  not  grant  a 
request  for  a  formal  meeting  unless  an 
informal  meeting  has  been  conducted 
under  §  516.170.  The  OTS  will  grant  all 
requests  for  a  formal  meeting  filed 
under  §  516.170(e).  The  OTS  may  also 
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hold  a  formal  meeting  on  its  own 
initiative,  if  it  determines  that  written 
submissions  and  informal  meetings  are 
insufficient  to  adequately  present  issues 
or  facts  to  Uie  OTS,  or  tiiat  a  formal 
meeting  would  otherwise  benefit  the 
decisionmaking  process.  The  OTS  may 
limit  the  issues  considered  at  the  formal 
meeting  to  issues  that  the  OTS  deems 
relevant  or  material. 

(b)  How  will  the  OTS  announce  the 
formal  meeting?  The  OTS  will  issue  a 
Notice  of  Formal  Meeting  that  will  state 
the  subject  and  date  of  the  filing,  the 
time  and  place  of  the  formal  meeting 
and  the  issues  to  be  addressed.  The  OTS 
will  send  the  Notice  to  the  applicant 
and  any  person  requesting  a  formal 
meeting  imder  §  516.170(e).  The  OTS 
may  also  invite  other  interested  persons 
to  participate  in  the  formal  meeting  by 
sending  the  Notice  to  such  persons. 

(c)  Who  may  participate  in  the  formal 
meeting?  A  person  receiving  a  Notice 
must  notify  the  OTS  of  ite  intent  to 
participate  within  ten  days  after  the 
OTS  issues  the  Notice.  At  least  five  days 
before  the  formal  meeting,  all 
participants  in  the  formal  meeting  must 
provide  the  names  of  their  witnesses 
and  copies  of  proposed  exhibits  to  the 
OTS,  the  applicant,  and  any  other 
person  designated  by  the  OTS. 

(d)  Will  the  formal  meeting  be 
transcribed?  The  OTS  will  arrange  for  a 
transcript.  Each  participant  must  bear 
the  cost  of  any  copies  of  the  transcript 
it  requests  for  its  use. 

(e)  What  procedures  govern  the 
conduct  of  the  formal  meeting?  (1)  The 
OTS  will  appoint  a  presiding  officer  to 
conduct  the  formal  meeting.  The 
presiding  officer  is  responsible  for  all 
procedural  questions  not  governed  by 
this  section.  Subject  to  the  rulings  of  the 
presiding  officer,  a  participant  may 
make  opening  statements  and  present 
witnesses,  material  and  data.  If  a 
participant  presents  dociunentary 
material,  it  must  furnish  copies  of  the 
material  to  the  OTS  and  to  each  other 
participant.  The  OTS  may  keep  the 
formal  meeting  record  open  for 
additional  information  for  up  to  14  days 
following  the  receipt  of  the  transcript. 

(2)  The  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.).  ihe  Federal  Rules 
of  Evidence  (28  U.S.C.  Appendix),  the 
Federal  Rules  of  Qvil  Procedure  (28 
U.S.C.  Rule  1  et  seq.)  and  the  OTS  Rules 
of  Practice  and  Procedure  in 
Adjudicatory  Proceedings  (12  CFR  part 
509)  do  not  apply  to  formal  meetings 
under  this  section. 

{516.190   WIN  a  meeting  affect  application 
preoeasing  Urns  frames? 

If  the  OTS  has  arranged  a  meeting,  it 
will  suspend  applicable  application 


processing  time  fiames,  including  the 
time  frames  for  deeming  an  application 
complete  and  the  applicable  approval 
time  fiames  specified  in  §  516.2  or 
516.3.  The  time  period  will  resume 
when  the  OTS  determines  that  a  record 
has  been  developed  that  sufficienUy 
supports  a  determination  on  the  issues 
raised  in  the  comments. 

PART  543-4NCORPORATION, 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  MUTUAL 
ASSOCIATIONS 

7.  The  authority  citation  for  part  543 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1462. 1462a,  1463, 
1464, 1467a,  2901  et  seq. 

8.  In  §543.2,  paragraph  (c)  is  removed 
and  reserved  and  paragraphs  (d)(1), 
(d)(3),  (d)(4),  (e),  (0  and  (h)(1)  are 
revised  to  read  as  follows: 

{543.2    Application  for  permission  to 
organize. 

»        •        *        •        • 

(d)*  •  • 

(1)  The  applicant  must  publish  a 
public  notice  of  the  application  to 
organize  in  accordance  with  the 
procedures  specified  in  subpart  B  of 
part  516  of  this  chapter. 
•        •        •        •        • 

(3)  The  OTS  shall  give  notice  of  the 
application  to  die  State  official  who 
supervises  savings  associations  in  the 
State  in  which  the  new  association  is  to 
be  located. 

(4)  Any  person  may  inspect  the 
application  and  all  related 
communications  at  the  Regional  Office 
during  regular  business  hoiu«,  unless 
such  information  is  exempt  bom  public 
disclosure. 

(e)  Submission  of  comments. 
Commenters  may  submit  comments  on 
the  application  in  accordance  with  the 
procedures  specified  in  subpart  C  of 
part  516  of  this  chapter. 

(f)  Meetings.  The  OTS  may  arrange 
informal  or  formal  meetings  in 
accordance  with  the  procedures 
specified  in  subpart  D  of  part  516  of  this 
chapter. 

•        •        •        •        • 

(h)*  •  • 

(1)  Applications  for  permission  to 
oiganize  an  interim  Federal  savings 
association  are  not  subject  to  paragraphs 
(d).  (e).  (f)  or  (g)(2)  of  tiiis  section. 


PART  545— OPERATIONS 

9.  The  authority  citation  for  part  545 
continues  to  read  as  follows: 

Aotbority:  12  U.S.C  1462a,  1463, 1464, 
1626. 


10.  In  S  545.92,  paragraphs  (d),  (e) 
heading,  (e)(2)  and  (f)  are  revised,  and 
paragraphs  (i)  and  (j)  are  removed  to 
read  as  follows: 

{545.92    Branch  ofncaa.  . 

•        •        •        *        « 

(d)  Processing  of  applications/notices. 
Processing  of  applications  and  notices 
shall  be  subject  to  the  following 
procedures: 

(1)  Publication,  (i)  A  federal  savings 
association  must  puWish  a  public  notice 
of  the  branch  application  or  notice  in 
accordance  with  the  procedures 
specified  in  subpart  B  of  part  516  of  this 
chapter. 

(ii)  PrompUy  after  publication  of  the 
public  notice,  the  savings  association 
shall  transmit  copies  of  the  public 
notice  and  publisher's  affidavit  of 
publication  (o  the  OTS. 

(iii)  The  application  or  notice  and  all 
related  commimications  may  be 
inspected  by  any  person  at  the  Regional 
Office  during  regular  business  hours, 
unless  such  information  is  exempt  from 
public  disclosure. 

(2)  Submission  of  application  or 
notice.  A  Federal  savings  association 
must  comply  with  §  556.5  of  this 
chapter  and  shall  file  the  application 
required  under  §  516.3(b)(2)  of  this 
chapter  or  the  notice  required  under 
§  516.3(a)  of  this  chapter  within  three 
days  after  the  publication  of  the  public 
notice  under  paragraph  (d)(1)  of  this 
section. 

(3)  Submission  of  comments. 
Commenters  may  submit  comments  on 
the  application  or  notice  in  accordance 
with  the  procedures  specified  in  subpart 
C  of  part  5 1 6  of  this  chapter. 

(4)  Meetings.  The  OTS  may  arrange 
informal  or  formal  meetings  in 
accordance  with  the  procedures 
specified  in  subpart  D  of  part  516  of  this 
chapter. 

(e)  Approval  of  branch  upplication. 
*        •        •        *        • 

(2)  An  application  shall  be  deemed  to 
be  approved  30  days  after  notification     . 
that  the  application  is  complete,  unless 
the  OTS  suspends  the  applicable 
processing  time  frames  under  §  516.190 
of  this  chapter,  or  the  OTS  objects  to  the 
application  on  the  grotmds  set  forth 
imder  paragraph  (e)(1)  of  this  section. 

(fl  Approval  of  branch  notice.  A 
notice  filed  by  a  Federal  savings 
association  that  qualifies  for  expedited 
treatment  shall  be  deemed  to  be 
approved  30  days  after  its  filing  with  the 
OTS,  unless  the  OTS  suspends  the 
applicable  processing  time  frames  luider 
S  516.190  of  tiiis  chapter;  Uie  OTS 
objects  to  the  application  on  the 
grounds  set  forth  in  paragraph  (e)(1)  of 
this  section;  or  the  OTS  determines  to 
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pnx:ess  the  filing  as  an  application 
under  §  516.3(a)(3)  of  this  chapter.  If  the 
OTS  suspends  the  applicable  processing 
time  frames,  the  savings  association  may 
not  open  a  branch  until  the  OTS 
provides  a  notification  of  its  approval. 
•        *        •        *        • 

11.  In  §  545.95,  paragraph  (a)  and 
paragraph  (b)(l)(ii)  are  revised  to  read  as 
follows: 

S54SJ6    Chang* o( ofAc* tocation and 
raoBsignanon  or  omcea. 

(a)  Eligibihty.  A  Federal  savings 
association  may  change  the  permanent 
location  of  its  home  office  or  any 
approved  branch  office,  or  redesignate  a 
home  or  branch  office  subject  to  the 
appropriate  expedited  or  standard 
treatment  procedures  for  establishing  a 
branch  office  set  forth  in  §  545.92  of  this 
part. 

(b)-  •  • 

(ii)  The  applicant  shall  post  notice  of 
the  application  for  25  days  from  the  date 
of  first  publication  in  a  prominent 
location  in  the  office  to  be  closed  or 
redesignated. 


PART  552— INCORPORATION. 
ORGANIZATION.  AND  CONVERSION 
OF  FEDERAL  STOCK  ASSOOATIONS 

12.  The  authority  citation  for  part  552 
continues  to  read  as  follows: 

Aathoritjr:  12  U.S.C  1462, 1462a.  1463. 
1464.  1467a. 

13.  Section  552.2-1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$562.2-1    Procadura  for  organization  o( 
Fadaral  stock  aaaociation. 

(a)  Application  for  permission  to 
organize.  Applications  for  permission  to 
organize  a  Federal  stock  association  are 
subject  to  this  section  and  to  §  543.3  of 
this  chapter.  Recommendations  by 
employees  of  the  OTS  regarding 
applications  for  permission  to  organize 
are  privileged,  confidential,  and  subject 
to  §  510.5  (b)  and  (c)  of  this  chapter.  The 
processing  of  an  application  under  this 
section  shall  be  subject  to  the  following 
procediues: 

(1)  Publication,  (i)  The  applicant  shall 
publish  a  public  notice  of  die 
application  to  organize  in  accordance 
with  the  procedures  specified  in  subpart 
B  of  part  516  of  this  chapter. 

(ii)  Promptly  after  publication  of  the 
public  notice,  the  applicant  shall 
transmit  copies  of  the  public  notice  and 
publisher's  affidavit  of  publication  to 
the  OTS  in  the  same  manner  as  the 
original  filing. 

(iii)  Any  person  may  inspect  the 
application  and  all  related 


communications  at  the  Regional  Office 
during  regular  business  hours,  unless 
such  information  is  exempt  frtim  public 
disclosure. 

(2)  Notification  to  interested  parties. 
The  OTS  shall  give  notice  of  the 
application  to  the  State  official  who 
supervises  savings  associations  in  the 
State  in  which  the  new  association  is  to 
be  located. 

(3)  Submission  of  comments. 
Commenters  may  submit  comments  on 
the  application  in  accordance  with  the 
procedures  specified  in  subpart  C  of 
part  516  of  this  chapter. 

(4)  Meetings.  The  OTS  may  arrange 
informal  or  formal  meetings  in 
accordance  with  the  procedures 
specified  in  subpart  D  of  part  516  of  this 
chapter. 

•        •        •        •        * 

14.  Section  552.2-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  562.2-2    Prooaduras  for  organization  of 
intarim  Fadaral  stock  aaaociation. 

(a)  Applications  for  permission  to 
organize  an  interim  Federal  savings 
association  are  not  subject  to  subparts  B, 
C  and  D  of  part  516  of  this  chapter  or 
§  552.2-l(b)(3)  of  this  part. 


PART  556— STATEMENTS  OF  POLICY 

15.  The  authority  citation  for  part  556 
continues  to  read  as  follows: 

Aathority:  5  U.S.C.  552.  559:  12  U.S.C. 
1464,  1701^3;  15  U.S.C.  1693-ie93r. 

16.  Section  556.5  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

1566.5    Branching  by  Fadaral  savinga 
aaaodationa. 


$563.22 

oraalaof 
Habiim**. 


'.  conaolldstton,  purchase 
or  aaaumpMon  of 


(c)*  *  • 

(4)  Comment  procedures.  Comments 
on  applications  for  branches  must  be 
submitted  in  writing  and  factually 
doctimented.  Comment  procedures  are 
set  forth  in  subpart  C  of  pari  516  of  this 
chapter,  §  563e.29  (c)  and  (d)  of  this 
chapter,  the  OTS  Application 
Processing  Handbook,  and  other 
supervisory  guidance  issued  by  the 
OTS. 


PART  563— OPERATIONS 

17.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

ABthority:  12  U.S.C  375b,  1462, 1462a, 
1463, 1464,  1467a,  1468,  1817, 1828,  3806; 
42  U.S.C.  4012a,  4104a,  4104b,  4106,  4128. 

18.  Section  563.22  is  amended  by 
revising  paragraphs  (e)(1),  (e)(4)  and 
(f)(3)  to  read  as  follows: 


(e)(1)  Unless  the  OTS  finds  that  it 
must  act  immediately  in  order  to 
prevent  the  probable  default  of  one  of 
the  savings  associations  involved,  the 
applicant  must  publish  a  public  notice 
of  the  application  in  accordance  with 
the  procedures  specified  in  subpart  B  of 
part  516  of  this  chapter.  In  addition  to 
initial  publication,  the  applicant  must 
publish  on  a  weekly  basis  during  the 
period  allowed  for  furnishing  reports 
under  paragraph  (e)(2)  of  this  section. 

(4)  Commenters  may  submit 
comments  on  the  application  in 
accordance  with  the  procedures  set 
forth  in  subpart  C  of  part  516  of  this 
chapter,  except  that  comments  may  be 
submitted  at  any  time  during  the  period 
described  in  paragraph  (e)(2)  of  tMs 
section.  The  OTS  may  arrange  informal 
or  formal  meetings  in  accordance  with 
the  procedures  set  forth  in  subpart  D  of 
part  516  of  this  chapter. 

•  •        •        •        • 

(f)  •  •  ' 

(3)  The  OTS  suspends  the  applicable 
processing  time  frames  under  §  516.190 
of  this  chapter; 

•  •        •        •        • 

Dated:  November  26. 1997. 

By  the  Office  of  Thrift  Supervision. 
Ellen  Seidman, 
Director. 

[FR  Doc.  97-31612  Filed  12-3-97;  8:45  am] 
aajjNQ  coca  craMH-ai 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  703 

InvMlTOMit  and  Daposit  ActivitiM 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Interim  final  rule  with  request 
for  comments. 


On  June  12,  1997.  the  NCUA 
Board  issued  comprehensive  final 
amendments  to  the  NCUA  Rules  and 
Regulations  on  investment  and  deposit 
activities.  Two  new  provisions  will 
result  in  a  number  of  credit  unions 
having  to  significanUy  change  the  way 
they  do  business  with  broker-dealers, 
which  was  not  NCUA's  intention.  In 
addition,  there  are  a  few  minor  errors  in 
the  regulatory  language.  This  document 
revises  the  two  broker-dealer  provisions 
to  make  them  consistent  with  NCUA's 
intent  and  corrects  the  minor  errors. 
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DATES:  The  interim  rule  is  effective 
January  1,  1998.  Comments  must  be 
received  on  or  before  February  2, 1998. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-mail 
comments  to  boardmail@ncua.gov. 
Please  send  comments  by  one  method 
only. 

F0«  FURTHER  INFORMATION  CONTACT: 
David  M.  Marquis,  Director,  Office  of 
Examination  and  Insurance,  (703)  518- 
6360,  or  Daniel  Gordon,  Senior 
Investment  Officer,  Office  of  Investment 
Services,  (703)  518-6620,  or  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
comprehensive  final  rule  amendments 
to  12  CFR  part  703  were  published  on 
June  18, 1997  (62  FR  32989). 

Broker-Dealers 

Section  703.50(a)  of  the  final  nde 
requires  that  any  broker-dealer  used  by 
a  federal  credit  union  be  either  a 
federally  regulated  depository 
institution  or  registered  with  the 
Securities  and  Exchange  Commission 
(SEC).  NCUA  particularly  was 
concerned  about  credit  unions  doing 
business  with  entities  that  sell  oidy 
certificates  of  deposit  (CDs),  as  these 
entities  are  not  subject  to 
comprehensive  regulatory  oversight. 
NCUA  does  not  wish  to  force  credit 
unions  to  stop  doing  business  with 
legitimate  CD  brokers,  however,  and  has 
determined  that  a  credit  union  has 
sufficient  control  over  the  transaction 
when  it  purchases  a  CD  or  share 
certificate  directiy  bom  the  issuing 
bank,  credit  union,  or  other  depository 
institution.  Under  the  rule,  as  amended 
by  this  document,  a  federal  credit  union 
can  use  a  CD  broker  to  find  an 
institution  offering  high  rates,  and  may 
compensate  the  broker  for  that  service, 
but  it  must  send  the  funds  directiy  to 
the  institution  and  not  through  the 
broker  or  other  third  party. 


Safekeepiiig 

Section  703.60(c)  provides  that  a 
federal  credit  union  may  not  allow  a 
selling  broker-dealer  to  safekeep  its 
seciirities.  NCUA's  intent  was  to  ensxue 
that  the  credit  union  was  the  beneficial 
owner  of  securities  it  purchased.  NCUA 
did  not  intend  to  change  the  way  most 
federal  credit  unions  do  business. 
NCUA  believes  that  die  regulations  and 
oversight  of  the  SEC  and  depository 
institution  regulators  provide  adequate 
protection  for  credit  imions  and  is 


amending  the  rule  to  require  only  that 
safekeepers  be  entities  regulated  by  such 
agencies. 

Corrections 

Section  703.80(a)  of  the  final  rule 
provides  that  before  a  federal  credit 
union  purchases  or  sells  a  security, 
except  for  new  issues  it  purchases  at 
par,  it  must  obtain  a  price  quotation  on 
the  security  irom  at  least  two  broker- 
dealers  or  from  an  industry-recognized 
information  provider.  NCUA  added  the 
requirement  to  ensure  that  federal  credit 
unions  are  aware  of  the  market  prices  of 
securities  they  buy  and  sell.  The 
exception  recognizes  that  the  selling 
price  of  a  new  issue  is.  by  definition,  the 
market  price. 

Although  NCUA  intended  to  exempt 
all  new  issues  of  securities  bom  the 
pricing  requirement,  new  issues  of  some 
securities  are  sold  at  a  discount  from 
their  face  value,  not  at  par.  NCUA  is 
correcting  this  oversight  by  adding  that 
a  federal  credit  union  need  not  obtain 
two  prices,  or  a  price  from  an  industry- 
recognized  information  provider,  for  a 
new  issue  of  a  security  purchased  at 
original  issue  discount. 

NCUA  also  is  correcting  three  other 
minor  errors  with  this  document 

Interim  Final  Rule 

The  new  amendments  to  Part  703  take 
effect  January  1. 1998.  If  the  provisions 
discussed  above  are  not  revised  before 
then,  credit  unions  will  have  to 
unnecessarily  change  the  way  they  do 
business.  NCUA  has  determined  that,  in 
this  case,  the  Administrative  Procedure 
Act  notice  and  comment  procedures  are 
impracticable  and  contrary  to  the  public 
interest.  5  U.S.C.  553(b)(3)(B). 
Accordingly,  NCUA  is  issuing  this 
document  as  an  interim  final  rule,  with 
an  effective  date  of  January  1,  1998. 
NCUA  is  requesting  comments, 
however,  to  determine  whether  further 
changes  to  the  provisions  are  warranted. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  final  regulation  may  have  on 
a  substantial  number  of  small  credit 
unions,  defined  as  those  having  less 
than  $1  million  in  assets.  NCUA  has 
determined  and  certifies  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 

Papenvork  Reduction  Act 

This  interim  final  rule  does  not 
change  the  paperwork  requirements  of 
Part  703. 


Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  efiiact  of  its 
actions  on  state  interests.  This  interim 
final  rule  applies  only  to  federal  credit 
imions,  and  as  such,  has  no  direct  effect 
on  states,  on  the  relationship  between 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

List  of  Sul^ects  in  12  CFR  Part  703 

Credit  unions.  Investments,  Reporting 
and  recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  Novembo-  24, 1997. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  703  as  follows: 

PART  703— INVESTMENT  AND 

DEPOSIT  AcnvmES 

1.  The  authority  citation  for  part  703 
continues  to  read  as  follows: 

Anthoritjr:  12  U.S.C  1757(7),  1757(8), 
1757(15). 

2.  Amend  §  703.50  as  follows: 
f703^    [Amandad] 

a.  In  paragraph  (a),  by  removing 
"You"  at  the  beginning  of  the  paragraph 
and  adding  the  phrase  "Except  as 
provided  in  paragraph  (c)  of  this 
section,  you"  in  its  place;  and 

b.  Add  paragraph  (c)  to  read  as 
follows: 

§703.50    What  rules  govern  my  dallnga 
wWi  entttlea  I  use  to  purchase  and  aaM 
Inveebnants  r'bro4(sr-daaiars")? 

(c)  The  requirements  of  paragraph  (a) 
of  this  section  do  not  apply  when  you 
purchase  a  certificate  of  deposit  or  share 
certificate  directiy  &t>m  a  bank,  credit 
union,  or  other  depository  institution. 

3.  Amend  §  703.60  by  revising 
paragraph  (c)  to  read  as  follows: 


§703.60    Whalrules 
safekeeping  of 


Qovarn  my 
T 


(c)  Any  safekeeper  you  use  must  be 
regulated  and  supervised  by  either  the 
Securities  and  Exchange  Commission  or 
a  federal  or  state  depository  institution 
regalatory  agency. 
•        •        •        •        • 

f703.M    [Amandad] 

4.  Amend  §  703.80  by  adding  the 
phrase  "or  at  original  issue  discoimt" 
after  the  word  "par"  and  before  the 
comma  in  paragraph  (a)  introductory 
text. 
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1703.100    [AfiwndadI 

5.  Amend  §  703.100  by  adding  the 
word  "security"  between  the  words 
"priority"  and  "interest"  in  paragraph 
(kX2). 

1703.180    [Amendrnq 

6.  Amend  §  703.150  by  adding  the 
word  "investment"  in  place  of  the  word 
"security"  each  time  it  appears  in  the 
definitions  of  "Adjusted  trading"  and 
"Pair-off  transaction." 

|FR  Doc.  97-31504  Filed  12-3-97;  8:45  am) 

■UJNQCOOe  7936-01-P 


NATIONAL  CREOrr  UNION 
ADMINISTRATION 

12  CFR  Part  704 

Corporate  Credit  Unk>ns 

AGENCY:  National  Credit  Union 
Admioistration  (NCUA). 

ACTION:  Fiiud  rule:  delay  of  compliance. 

SUMMARY:  On  March  7,  1997.  the  NCUA 
Board  issued  final  amendments  to  part 
704  of  the  NCUA  Rules  and  Regulations, 
which  governs  corporate  credit  unions. 
The  effective  date  of  the  final 
amendments  is  January  1, 1998.  While 
the  effective  date  remains  the  same,  this 
document  delays  mandatory  compliance 
with  the  final  amendments  until  May  1, 
1998.  The  delay  gives  corporate  credit 
unions  more  time  to  meet  the  capital, 
staff,  and  infrastructure  requirements  of 
the  new  regulation. 

DATES:  Mandatory  compliance  with  part 
704,  as  published  at  62  FR  12929 
(March  19. 1997),  is  delayed  until  May 
1.1998. 

AOIMESSES:  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria,  Virginia  22314-3428. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  F.  Schafer.  Director,  Office  of 
Corporate  Credit  Unions,  at  the  above 
address  or  telephone  (703)  518-6640;  or 
Edward  Dupcak,  Director,  Office  of 
Investment  Services,  at  the  above 
address  or  telephone  (703)  518-6620. 

By  the  National  Credit  Unioo  « 

Administntion  Board  on  November  24, 1997. 
Becky  Baker, 
Secrrtojy  o/  t/ie  Board. 
(FR  Doc  97-31503  Filed  12-3-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Federal  Aviation  Adminlatration 
14  CFR  Part  71 

[Docket  Na  07-ACE-06] 

Removal  of  Class  D  Airspace,  Marshall 
Army  Airfield.  Ft  Riley.  KS 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
efiiactive  date. 


:  This  action  confirms  the 
effsctive  date  of  a  direct  final  rule  which 
removed  the  Class  D  airspace  area  at 
Marshall  Army  Airfield,  Ft.  Riley, 
Kansas.  The  control  tower  at  Marshall 
Army  Airfield  is  not  in  operation  and 
will  not  be  operational  in  the 
foreseeable  fiiture. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  62  FR  17052  became 
effecdve  0901  UTC  July  17. 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-3408. 

SUPPI.EMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  April  9, 1997  (62  FR  17052). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversiaj  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  nile 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  conunent,  was  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
July  17, 1997.  No  adverse  comments 
were  received,  and  thus  this  document 
confirms  that  the  direct  final  rule 
became  effective  on  that  date. 

Issued  in  Kansas  City,  MO,  on  October  23, 
1997. 

ChrWopher  R.  Blnm. 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

|FR  Doc.  97-31706  Filed  12-3-97;  8:45  am) 

MLUNQ  COM  4eie-is-M 


Federal  Aviation  Administration 

14  CFR  Part  71 
[Docket  Na  97-ACE-22] 

Amendment  to  Class  E  Airspace;  8L 
Louis,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
conunents. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Lambert-St.  Louis 
International  Airport,  St.  Louis,  MO. 
The  FAA  has  developed  an  Instrument 
Landing  System  (ILS)  Runway  (RWY)  6 
Standard  Instrument  Approach 
Procedure  (SIAP)  and  a  VHF 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  RWY 
17  SIAP  to  serve  the  Lambert-St.  Louis 
International  Airport.  Additional 
controlled  airspace  extending  upward 
&t)m  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  accommodate  these 
SIAPs.  The  Class  E  airspace  for  St.  Louis 
Regional,  St.  Charles  County  Smartt, 
and  Spirit  of  St.  Louis  Airports  are 
enlarged  to  conform  to  requirements  of 
FAA  Order  7400.2D.  The  intended  effect 
of  this  rule  is  to  provide  Class  E  airspace 
for  aircraft  executing  ILS  RWY  6  and 
VOR/DME  RWY  17  SL\Ps,  and  to 
conform  with  the  requirements  of  FAA 
Order  7400.2D. 

DATES:  Effective  date:  0901  UTC  April 
23,  1998. 

Comment  date:  Comments  must  be 
received  on  or  before  January  15, 1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration,  Docket  Number  97- 
ACE-22,  601  East  12th  St.  Kansas  Qty. 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  die  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-3408. 
SUPPtEMENTARY  MFORHUTION:  The  FAA 
has  developed  ILS  RWY  6  and  VOR/ 
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DME  RWY  17  SL\Ps  at  St  Louis,  MO. 
Additional  controlled  Class  E  airspace 
extending  upward  from  700  feet  AGL  is 
needed  at  Lambert-St.  Louis 
Litemational  Airport,  MO,  in  order  to 
contain  the  new  SIAPs  within 
controlled  airspace.  A  review  of 
airspace  for  St.  Louis  Regional,  St 
Charles  Coimty  Smartt,  and  Spirit  of  St. 
Louis  Airports  indicates  they  do  not 
meet  the  criteria  for  700  feet  AGL  Class 
E  airspace  as  specified  hi  FAA  Older 
7400.2D.  The  criteria  m  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile,  plus  the 
distance  bom  the  ARP  to  the  end  of  the 
outermost  runway.  Any  fractional  part 
of  a  mile  is  converted  to  the  next  higher 
tenth  of  a  mile  increment.  The  areas  for 
St.  Louis  Regional,  St.  Charles  County 
Smartt,  and  Spirit  of  St  Louis  are 
enlarged  and  included  in  the 
description  of  the  amended  Class  E 
airspace  for  Lambert-St.  Louis 
International  Airport.  The  amended 
Class  E  airsfMce  for  Lambert-St  Louis 
International  Airport  will  contain  the 
new  SIAPs  in  controlled  airspace, 
comply  with  the  requirements  of  FAA 
Order  7400.2D,  and  thereby  facilitate 
separation  of  aircraft  under  Instiiunent 
Flight  Rules.  The  area  will  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  fiom 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9E,  dated  September 
10, 1997,  and  effective  September  16, 
1997,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Qass  E 
airspace  designation  listed  in  this 
dociunent  will  be  published 
subsequenUy  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  advOTse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  residted  in 
adverse  conunents  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  conunent,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  conunent  is  received 
within  the  conunent  period,  the 
regulation  will  become  effiective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 


Register  indicating  that  no  adverse  er 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment 
or  written  notice  of  intent  to  submit 
such  a  conunent,  a  document 
witiidrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  conuntmications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
efiiactiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  recmpt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
f>ostcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  97-ACE-22."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regvdation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (IXDT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B.  CLASS  C.  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.gE,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  8005  Class  E  airspace  anas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


Agency  Findings 

Hie  regulations  adopted  herein  will 
not  have  substantial  dircNct  efiiacts  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  Cederalism 


ACEMOE5    St  Loois.  MO  [Keviaed] 

Lambert-St.  Louis  International  Airport 

(Ut  38*44'52"N.  long.  90'21'36"W) 
Spirit  of  St.  Louis  Airport,  MO 

(LaL  38'39'43"N,  long.  90*39'00"W) 
St  Louis  Regional  Airport.  Alton,  IL 

(Lat  38*53'25"N,  long.  90''02'46"W) 
St  Charles  County  Snuutt  Airport,  St 
Charles,  MO 

(Lat  38»55'47"N,  long.  90»25'48~W) 
St.  Louis  VORTAC 

(Lat  38*51'39"N,  long.  90*28'57"W) 
Foristell  VORTAC 

(Lat  3e*41'40"N,  long.  90»58'17"W) 
ZUMAYLOM 

(Ut  38'47'ir'N,  long.  90*16'44"W) 
OBUO  LOM 

(Ut  38'48'01"N,  long.  90»28'2r'W) 
Qvic  Memorial  NIX 
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(Ut  38*53'32"N.  long.  9(r03'23'^ 
That  airepace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1-mile 
radius  of  the  Lambert-St.  Louis  International 
Airport  and  within  4  miles  southeast  and  7 
miles  northwest  of  the  Lambert-St.  Louis 
hitemational  Airport  Runway  24  ILS 
localizer  course  extending  from  the  airport  to 
10.5  miles  northeast  of  the  ZUMAY  LOM  and 
within  4  miles  southwest  and  7.9  miles 
northeast  of  the  Lambert-St.  Louis  Airport 
Runway  12R  ILS  Localizer  course  extending 
from  the  airport  to  10.5  miles  northwest  of 
the  OBLIO  LOM  and  within  4  miles 
southwest  and  7.9  miles  northeast  of  the 
Lambert-St.  Louis  Airport  Runway  SOL  ILS 
localizar  southeast  course  extending  from  the 
airport  to  8.7  miles  southeast  of  the  airport 
and  within  a  6.8-mile  radius  of  Spirit  of  St. 
Louis  Airport  and  within  2.6  miles  each  side 
of  the  098*  radial  of  the  Foristell  VORTAC 
extending  from  the  6.8-mile  radius  area  to  8.3 
miles  west  of  the  airp>ort  and  within  a  6.4- 
mile  radius  of  St.  Charles  County  Smartt 
Airport,  and  within  a  6.9-mile  radius  of  St. 
Louis  Regional  Airport,  and  within  4'  miles 
each  side  of  the  014*  bearing  from  the  Civic 
Memorial  NDB  extending  ttom  the  8.9-mile 
radius  to  7  miles  north  of  the  airport  and 
within  4.4  miles  each  side  of  the  190*  radial 
of  the  St  Louis  VORTAC  extending  from  2 
miles  south  of  the  VORTAC  to  22.1  miles 
south  of  the  VORTAC 
•         •         •         •         • 

Issued  in  Kansas  City,  MO,  on  Octobw  17. 
1997. 

Herman  |.  Lyoas, 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  97-31704  Filed  12-3-97;  8:45  am] 

WLUNO  COOC  4*10-13-M 


DEPARTMEHT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPwt71 
Poctot  Na  97-ACE-23] 

Amendment  to  Class  E  Airspace; 
Crete,  NE 

AGOICY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  nile;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Crete  Municipal 
Airport,  Crete,  NE.  A  review  of  the 
airspace  for  Crete  Municipal  Airport 
indicates  it  does  not  meet  the  criteria  for 
700  feet  Above  Ground  Level  (ACL) 
Class  E  airspace  as  required  in  FAA 
Order  7400.20.  The  area  has  been 
enlarged  to  conform  to  the  criteria  of 
FAA  Order  7400. 2D.  This  amendment  to 
the  Class  E  airspace  at  Crete,  NE, 
excludes  the  Class  E  airspace  within  the 
Lincoln  and  Seward,  ^4E,  airspace.  The 
intended  effect  of  this  rule  is  to  provide 
controlled  Class  E  airspace  in 


accordance  with  FAA  Order  7400.2D. 
and  exclude  the  Class  E  airspace  at 
Crete,  NE,  from  Class  E  airspace  at 
Lincoln  and  Seward.  NE. 
DATES:  Effective  date:  0901  LITC.  April 
23,  1998. 

Coniment  date:  Comments  must  be 
received  on  or  before  January  25,  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Chvision. 
ACE-520,  Federal  Aviation 
Administration,  Docket  Nimiber  97- 
ACE-23,  601  East  12th  St.,  Kansas  City, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoius 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
ICathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City.  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPt^MENTARY  MTORMATION:  A  review 
of  the  airspace  for  Crete  Municipal 
Airport  indicates  it  does  not  meet  the 
criteria  for  700  feet  AGL  Class  E 
airspace  as  required  in  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400.20  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile,  plus  the 
distance  from  the  ARP  to  the  end  of  the 
outermost  nmway.  The  amendment  to 
Class  E  airspace  at  Crete,  NE.  will  meet 
the  criteria  of  FAA  Order  7400.20, 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  IFR.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  hom  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Proceduiv 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 


flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  ndemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter'9  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 

pects  of  the  rule  that  might  suggest  a 

ed  to  modify  the  rule.  All  comments 
abmitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  No.  97-ACE-23."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
imlikeiy  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sut^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  8,  CLASS  C,  CLASS  O,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aatfaorily:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 

fn.1  [AmMMtwg 

2-  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  IQ.  1997,  is  amended  as 
follows: 

Paragraph  6Q05  Class  E  airspace  areas 
extending  upward  from  700  f^t  or  more 
above  the  surface  of  the  earth 

•         •         •         •         • 

ACE  NE  E5  Crete,  NE  [Kevised) 
Crete  Municipal  Airport.  NE 


(Ut  40»37'07"  N..  long.  96»55'32"  W  ) 
Crete  NDB 

(Lat.  40*37'27"  N..  long.  96»55'39"  W.) 
Lincoln  VORTAC 

(Ut  40«55'26"  N.,  long.  96*44'31"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfoce  wiUiin  a  6.4-inile 
radius  of  the  Crete  Municipal  Airport  and 
within  2.6  miles  each  side  of  the  016»  bearing 
from  the  Crete  NDB  extending  from  the  6.4- 
mile  radius  to  7.4  miles  north  of  the  airport 
and  within  2.6  miles  each  side  of  the  172* 
bearing  from  the  Crete  NDB  extending  &om 
the  6.4-mile  radius  to  7.4  miles  south  of  the 
airport  and  within  2.6  miles  each  side  of  the 
205*  radial  of  the  Lincoln  VORTAC 
extending  from  the  6.4-mile  radius  to  7.9 
miles  southwest  of  the  airport,  excluding  that 
airspace  within  the  Lincoln,  NE,  Class  E5 
airspace  and  the  Seward.  NE.  Class  E5 
ainpace. 
*         •         •         •         • 

Issued  in  Kansas  City.  MO.  on  October  17, 
1997. 

Herman  J.  Ljroas, 

Manager.  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  97-31703  FUed  12-3-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 
14  CFR  Part  71 
[Airapaoe  Dodwl  Na  fl7-ACE-2q 

Amendment  to  Class  E  Alrapace; 
Atchison,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 


ffUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Amelia  Earhart 
Airport,  Atchison,  KS.  A  review  of  the 
airspace  for  Amelia  Earhart  Airport 
indicates  it  does  not  meet  the  criteria  for 
700  feet  Above  Ground  Level  (AGL) 
Class  E  airspace  as  required  in  FAA 
Order  7400.20.  The  FAA  has  developed 
a  VHF  Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
Runway  (RWY)  16  Standard  Instrument 
Approach  Procedure  (SIAP)  to  serve  the 
Amelia  Earhart  Airport.  Additional 
controlled  airspace  700  feet  AGL  is 
needed  to  accommodate  this  SIAP  and 
comply  with  the  criteria  of  FAA  Order 
74(X).2D.  The  enlarged  area  wall  contain 
Uie  new  VOR/DME  RWY  16  SL\P  in 
controlled  airspace  and  comply  with  the 
requirements  of  FAA  Order  7400.20. 
The  intended  effect  of  this  rule  is  to 
provide  Class  E  airspace  for  instrument 
operations  and  comply  with  the  criteria 
of  FAA  Order  7400.2D. 
DATES:  Effective  date:  0901  UTC,  April 
23, 1998. 


Comment  date:  Comments  must  be 
received  on  or  before  January  26,  1998. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  Federal  Aviation 
Administration.  Airspace  Docket 
Number  97-ACE-26. 601  East  12th 
Street.  Kansas  Citv,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  R^onal  Coimsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  RMTHER  MFORMATKM  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch,  ACE-520C,  Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  MO  64106. 
telephone  (816)  42&-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  a  VOR/DME  RWY  16 
SIAP  to  serve  the  Amelia  Earhart 
Airport,  Atchison,  KS.  The  amendment 
to  Class  E  ahvpace  at  Atchison,  KS,  will 
provide  additional  controlled  airspace 
at  and  above  700  feet  AGL  in  order  to 
contain  the  new  SLAP  within  controlled 
ainpace,  and  thereby  facilitate 
separation  of  aircraft  operating  imder 
Instrument  Flight  Rules.  The 
amendment  will  comply  with  the 
criteria  of  FAA  Order  7400.20  The  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9E,  dated  September  10, 
1997,  and  effective  September  16. 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  ClaM  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
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adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effiective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdra%ving  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Inyited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Document 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effiectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  97-ACE-26."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  Part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AtAarttp  49  U.S.C  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR.  1950- 
1963  Comp.,  p.  389. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997.  and  effective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACEKSE5    Atckiaan,  KS  ntevised] 

Amelia  Earfaart  Airport,  KS 

(Ut.  39*34'14"  N.,  long.  95*10'49"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.3-mile 

radius  of  Amelia  Eariiart  Airport 


Issued  in  Kansas  City,  MO,  on  October  7, 
1997. 

Christopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  97-31702  Filed  12-3-97;  8:45  am] 
BNXMQ  OOOE  4tt»-1».«l 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Na  97-ACE-27) 

Amendment  to  Class  E  AlrsfMoe; 
l.exlngton,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Lexington/Jim  Kelly 
Field,  Lexington,  NE.  A  review  of  the 
airspace  for  Lexington/)im  Kelly  Field 
indicates  it  does  not  meet  the  criteria  for 
700  feet  Above  Ground  Level  (AGL) 
Class  E  airspace  as  required  in  FAA 
Order  7400.2D.  The  area  has  been 
enlarged  to  conform  to  the  criteria  of 
FAA  Order  7400.2D.  The  intended  effect 
of  this  rule  is  to  comply  with  FAA 
Order  7400. 2D  and  provide  controlled 
Class  E  airspace  for  aircraft  executing 
instnunent  approaches.  Editorial 
revisions  have  been  made  to  reflect  a 
change  in  the  airport  name  and  ARP. 
DATES:  Effective  date:  0901  UTC,  April 
23,  1998.  Comment  date:  Comments 
must  be  received  on  or  before  January 
15, 1998. 

ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
AC&-520,  Federal  Aviation 
Administration,  Airspace  Docket 
Number  97-ACE-27.  601  East  12th 
Street,  Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
the  Central  Region  at  the  same  address 
between  9:00  a.m.  and  3:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hoius 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,.Federal 
Aviation  Administration,  601  East  12th 
Street.  Kansas  City,  MO  64106; 
telephone:  (816)  426-3408. 
StiPPLEMENTARY  INFORMATION:  A  review 
of  the  airspace  for  Lexington/Jim  Kelly 


Federal  Register  /  Vol.  62,  No.  233  /  Thursday.  December  4,  1997  /  Rules  and  Regulations     64153 


Field  indicates  it  does  not  meet  the 
criteria  for  700  feet  AGL  Class  E 
airspace  as  required  by  FAA  Order 
7400.2D.  The  criteria  in  FAA  Order 
7400.2D  for  an  aircraft  to  reach  1200  feet 
AGL  is  based  on  a  standard  climb 
gradient  of  200  feet  per  mile,  plus  the 
distance  to  the  end  of  the  outermost 
runway.  Any  fractional  part  of  a  mile  is 
,    converted  to  the  next  higher  tenth  of  a 
mile.  The  amendment  to  Class  E 
airspace  at  Lexington,  NE,  vnll  meet  the 
criteria  of  FAA  Order  7400.2D,  provide 
additional  controlled  airspace  at  and 
above  700  feet  AGL,  and  thereby 
facilitate  separation  of  aircraft  operating 
under  IFR.  The  name  of  the  airport  has 
been  changed  from  Lexington  Mimicipal 
Airport  to  Lexington/Jim  Kelly  Field. 
The  ARP  coordinates  have  been  revised. 
The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  from  700  feet 
or  more  above  the  surface  of  the  earth 
are  published  in  paragraph  6005  of  FAA 
Order  7400. 9E,  dated  September  10, 
1997,  and  effective  September  16, 1997, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Pivcedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiue  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  conditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  vkdll  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FAA  vtrill 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be . 
published  in  the  Federal  Register,  and 


a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Conunents  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic,' 
environmental,  and  energy-related 
aspects  of  the  rule  that  might  suggest  a 
need  to  modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  m  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  97-ACE-27."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 


regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  Part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  4O103. 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959»- 
1963  Comp.,  p.  389. 

fTl.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9E,  Airspace 
Designations  and  Reporting  Points, 
dated  September  10, 1997,  and  efiiective 
September  16, 1997,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  NE  ES    Lexington,  Lexingloa/Tim  KeDy 
FiehL  NE  (Keviaad] 

Laxington/Jim  Kelly  Field,  NE 

(Lat.  40«47'26"  N..  long.  99*46'33"  W.) 
DarrNDB 
(Ut  40»^40"  N.,  long.  99*51'22"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  Lexington/Jim  Kelly  Field  and 
within  2.6  miles  each  side  of  the  311*  bearing 
from  the  Darr  NDB  extending  from  the  6.6- 
mile  radius  to  7  miles  northwest  of  the  NDB. 
•         *         •         •         • 

Issued  in  Kansas  Qty,  MO,  on  October  23. 

1997. 

Christopher  R.  Blnm, 

Acting  Manager,  Air  Traffic  Division,  Centml 
Region. 

(FR  Doc.  97-31701  Filed  12-3-97;  8:45  am] 

BILUNQ  OOOC  4t1»-1S-M 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Rules  of  Practice  and  PTX)cedura; 
Amendments  to  Administrative 
Manual — Rules  of  Practice  and 
Procedure 

AGBICY:  Delaware  River  Basin 

Commission. 

ACTION:  Final  rule. 


r:  At  its  November  19. 1997 
business  meeting,  the  Delaware  River 
Basin  Commission  amended  its 
Administrative  Manual — Rules  of 
Practice  and  Procedure  for  clarification 
and  conformance  with  existing 
Commission  interpretations  and 
practices. 

EFFECTIVE  DATE:  November  19. 1997. 
AOORESSES:  Copies  of  the  Commission's 
Administrative  Manual — Rules  of 
Practice  and  Procedure  are  available 
from  the  Delaware  River  Basin 
Commission.  P.O.  Box  7360,  West 
Trenton,  New  Jersey  08628. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission:  Telephone  (609)  883-9500 
ext  203. 

8UPPt.EMENTARY  INFORMATION:  On 
October  22.  1997  the  Commission  held 
a  public  hearing  on  proposed  • 

amendments  to  its  Rules  of  Practice  and 
Procedure  as  noticed  in  the  Federal 
Register,  Vol.  62.  No.  168.  August  29. 
1997  and  Vol.  62.  No.  200.  October  16. 
1997.  In  response  to  comments  received 
on  that  profKJsal,  the  Commission  made 
several  modifications  to  its  initial 
proposal,  providing  further  clarification, 
correcting  typographical  errors  and 
revising  language  concerning 
assessment  of  Hearing  costs. 

List  of  Subjects  in  18  CFR  FaH  401 

Administrative  practice  and 
procedure.  Environmental  impact 
statements,  Freedom  of  information. 
Water  pollution  control,  Water 
resources. 

18  CFR  Part  401  is  amended  as 
follows: 

SUBCHAPTER  A— ADMINISTRATIVE 
MANUAL 

PART  401— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  401 
continues  to  read  as  follows: 

Aatliority:  Delaware  River  Basin  Compact, 
75  Sut  688. 

2.  Section  401.0  Introduction  is 
revised  to  read  as  follows: 


§410.0    introduction. 

(a)  The  Delaware  River  Basin  Compact 
requires  the  Commission  to  formulate 
and  adopt  a  Comprehensive  Plan  and 
Water  Resources  Program.  In  addition, 
the  Compact  provides  in  Section  3.8 
that  no  project  having  a  substantial 
effect  on  the  water  resources  of  the 
Basin  shall  be  undertaken  unless  it  shall 
have  been  first  submitted  to  and 
approved  by  the  Commission.  The 
Commission  is  required  to  approve  a 
project  whenever  it  finds  and 
determines  that  such  project  would  not 
substantially  impair  or  conflict  with  the 
Comprehensive  Plan.  Section  3.8  further 
provides  that  the  Commission  shall 
provide  by  regulation  for  the  procedure 
of  submission,  review  and  consideration 
of  projects  and  for  its  determinations 
pursuant  to  Section  3.8. 

(b)  The  Comprehensive  Plan  consists 
of  all  public  and  those  private  projects 
and  facilities  which  the  Commission  has 
directed  be  included  therein.  It  also 
includes  those  documents  and  policies 
which  the  Commission  has  determined 
should  be  included  with  the 
Compreliensive  Plan  as  being  needed  to 
insure  optimiun  planning,  development, 
conservation,  use,  management  and 
control  of  the  water  resources  of  the 
Delaware  Basin  to  meet  present  and 
future  needs.  The  Comprehensive  Plan 
is  subject  to  periodic  review  and 
revision  as  provided  in  Sections  3.2  and 
13.1  of  the  Compact. 

(c)  The  Water  Resources  Program  is 
based  upon  the  Comprehensive  Plan.  It 
is  required  to  be  updated  annually  and 
to  include  a  systematic  presentation  of 
the  quantity  and  quality  of  water 
resources  needs  of  the  area  to  be  served 
for  such  reasonably  foreseeable  period 
as  the  Commission  may  determine, 
balanced  by  existing  and  proposed 
projects  required  to  satisfy  such  needs. 
The  Commission's  review  and 
modification  of  the  Water  Resoiuces 
Program  is  conducted  pursuant  to  the 
provisions  of  Articles  3.2  and  13.2  of  the 
Compact. 

(d)  The  Commission's  Rules  of 
Practice  and  Procedure  govern  the 
adoption  and  revision  of  the 
Comprehensive  Plan,  the  Water 
Resources  Program,  the  exercise  of  the 
Commission's  authority  pursuant  to  the 
provisions  of  Article  3.8  and  other 
actions  of  the  Commission  mandated  or 
authorized  by  the  Compact. 

(e)  These  Rules  of  Practice  and 
Procedure  extend  to  the  following  areas 
of  Conmiission  responsibility  and 
regulation: 

Article  1— Comprehensive  Plan. 
Article  2 — Water  Resources  Program. 
Article  3 — Project  Review  Under  Section  3.8 
of  the  Compact. 


Article  4 — (Reserved). 

Article  5 — Appeals  or  Objections  to 

Decisions  of  the  Executive  Director  in 

Water  Quality  Cases. 
Article  6 — Administrative  and  Other 

Hearings. 
Article  7 — Penalties  and  Settiements  in  Lieu 

of  Penalties. 
Article  8 — Public  Access  to  the  Commission's 

Records  and  Information. 
Article  9 — General  Provisions. 

(f)  These  rules  are  subject  to 
Commission  revision  and  modification 
from  time  to  time  as  the  Commission 
may  determine.  The  Commission 
reserves  the  right  to  waive  any  Rule  of 
Practice  and  Procedure  it  determines 
should  not  be  applicable  in  connection 
with  any  matter  reqiuring  Commission 
action.  All  actions  by  the  Commission, 
however,  shall  comply  fully  with  the 
applicable  provisions  of  the  Compact 

3.  Subpart  A — Comprehensive  Plan  is 
revised  to  read  as  follows: 

Subpart  A — CfMnprehansive  Plan 

401.1  Scope. 

401.2  Concept  of  the  Plan. 

401.3  Other  agencies.  ' 

401.4  Project  applications  and  proposed 
revisions  and  changes. 

401.5  Review  of  applications. 

401.6  Proposed  revisions  and  changes. 

401.7  Further  action. 

401.8  Public  Projects  under  Article  11  of 
the  Compact. 

401.9  Custody  and  availability. 

S  401.1     Scope. 

This  subpart  shall  govern  the 
submission,  consideration,  and 
inclusion  of  projects  into  the 
Comprehensive  Plan. 

1401.2    Concept  of  the  Plan. 

(a)  The  Comprehensive  Plan  shall  be 
adopted,  revised  and  modified  as 
provided  in  Sections  3.2  and  13.1  of  the 
Compact.  It  is  the  Commission's 
responsibility  to  adopt  the 
Comprehensive  Plan,  after  consultation 
with  water  users  and  interested  public 
bodies,  for  the  immediate  and  long- 
range  development  and  uses  of  the 
water  resoiuces  of  the  Basin.  The  Plan 
shall  include  the  public  and  private 
projects  and  facilities  which  the 
Commission  determines  are  required  for 
the  optimum  planning,  development, 
conservation,  utilization,  management 
and  control  of  the  water  resources  of  the 
Basin  to  meet  present  and  future  needs. 
In  addition  to  the  included  projects  and 
facilities,  the  Comprehensive  Plan 
consists  of  the  statements  of  policies, 
and  programs  that  the  Commission 
determines  are  necessary  to  govern  the 
proper  development  and  use  of  the 
River  Basin.  The  dociunents  within  the 
Comprehensive  Plan  expressing  the 
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Commission's  policies  and  programs  for 
the  future,  including  the  means  for 
carrying  them  out,  may  be  set  forth 
through  narrative  text,  maps,  charts, 
schedules,  budgets  and  other 
appropriate  means. 

(b)  Specific  projects  and  facilities  and 
statements  of  policy  and  programs  may 
be  incorporated,  deleted  or  modified 
from  time  to  time  to  reflect  changing 
conditions,  research  results  and  new 
technology.  The  degree  of  detail 
described  in  particular  projects  may 
vary  depending  upon  the  status  of  their 
development. 

S401.3    Other  agencies. 

Projects  of  the  federal  agencies 
affiecting  the  water  resoiures  of  the 
Basin,  subject  to  the  limitations  in 
Section  1.4  of  the  Compact,  shall  be 
governed  by  Section  11.1  of  the 
Compact  Injects  of  the  signatory 
states,  their  political  subdivisions  and 
public  corporations  affecting  the  water 
resources  of  the  Basin,  shall  be  governed 
by  the  provisions  of  Section  11.2  of  the 
Compact. 

f  401.4    ProiectappllcatkMW  and  proposed 
rsvislona  and  changes. 

(a)  Applications  for  inclusion  of  new 
public  projects  and  the  deletion  or 
alteration  of  previously  included  public 
projects  may  be  submitted  by  signatory 
parties  and  agencies  or  political 
subdivisions  thereof.  Ownera  or 
sponsors  of  privately  owned  projects 
may  submit  applications  for  the 
inclusion  of  new  private  projects  and 
the  deletion  or  alteration  of  previously 
included  private  projects  in  which  the 
applicant  has  an  interest.  The 
Commission  may  also  receive  and 
consider  proposals  for  changes  and 
additions  to  the  Comprehensive  Plan 
which  may  be  subnutted  by  any  agency 
of  the  signatory  parties,  or  any 
interested  person,  organization,  or 
group.  Any  application  or  proposal  shall 
be  submitted  in  such  form  as  may  be 
required  by  the  Executive  Director  to 
facilitate  consideration  by  the 
Commission. 

(b)  Applications  for  projects  shall 
include  at  least  the  following 
information: 

(1)  Purpose  or  purposes,  including 
quantitative  measures  of  physical 
benefit  anticipated  from  the  proposal; 

(2)  The  location,  physical  features  and 
total  area  required. 

(3)  Forecast  of  the  cost  or  effect  on  the 
utilization  of  water  resources; 

(4)  Relation  to  other  parts  of  the 
existing  Comprehensive  Plan; 

(5)  A  discussion  of  conformance  with 
Commission  policies  included  in  the 
Comprehensive  Plan;  and 


(6)  A  discussion  of  the  alternatives 
considered. 

S  401.5    Review  of  applications. 

Following  staff  study,  examination, 
and  review  of  each  project  application, 
the  Commission  shall  hold  a  public 
hearing  upon  notice  thereon  as  provided 
in  paragraph  14.4(b)  of  the  Compact  and 
may  take  such  action  on  a  project 
application  as  it  finds  to  be  appropriate. 

f  401.6    Proposed  revisions  and  changes. 

Proposals  for  changes  and  additions 
to  the  Comprehensive  Plan  submitted  by 
any  agency  of  the  signatory  parties  or 
any  interested  person,  organization  or 
group  shall  identify  the  specific  revision 
or  change  recommended.  In  order  to 
permit  adequate  Commission 
consideration  of  any  proposal,  the 
Executive  Director  may  require  such 
additional  information  as  may  be 
needed.  Review  or  consideration  of  such 
proposals  shall  be  based  upon  the 
recommendation  of  the  Executive 
Director  and  the  further  direction  of  the 
Conunission. 

f  401.7    Further  acUon. 

The  Commission  will  review  the 
Comprehensive  Plan  in  its  entirety  at 
least  once  every  six  years  bom  the  date 
of  the  initial  adoption  of  the 
Comprehensive  Plan  (March  28, 1962). 
Such  review  may  include  consideration 
of  proposals  submitted  by  the  signatory 
parties,  agencies  or  political  subdivision 
thereof  or  other  interested  parties.  The 
amendments,  additions,  and  deletions 
adopted  by  the  Commission  will  be 
compiled  and  the  Plan  as  so  revised 
shall  be  made  available  for  public 
inspection. 


1401.8    Public  Proiects  under  Arttds  11  of 
the  Compact 

(a)  After  a  project  of  any  federal,  state 
or  local  agency  has  been  included  in  the 
Comprehensive  Plan,  no  further  action 
will  be  required  by  the  Commission  or 
by  the  agency  to  satisfy  the 
requirements  of  Article  1 1  of  the 
Compact,  except  as  the  Comprehensive 
Plan  may  be  amended  or  revised 
piusuant  to  the  Compact  and  this  part. 
Any  project  which  is  changed 
substantially  from  the  project  as 
described  in  the  Comprehensive  Plan 
will  be  deemed  to  be  a  new  and 
different  project  for  the  piuposes  of 
Article  11  of  the  Compact.  Whenever  a 
change  is  made  the  sponsor  shall  advise 
the  Executive  Director  who  will 
determine  whether  the  change  is 
deemed  substantial  within  the  meaning 
of  this  part. 

(b)  Any  public  project  not  having  a 
substantial  effect  on  the  water  resources 
of  the  Basin,  as  defined  in  subpart  C  of 


this  part,  may  proceed  without  reference 
to  Article  11  of  the  Compact 

§401.9    Custody  and  availability. 

The  Comprehensive  Plan  shall  be  and 
remain  in  the  custody  of  the  Executive 
Director.  The  Plan,  including  all  maps, 
charts,  description  and  supporting  c^ta 
shall  be  and  remain  a  public  record 
open  to  examination  during  the  regular 
business  hours  of  the  Commission, 
under  such  safeguards  as  the  Executive 
Director  may  determine  to  be  necessary 
to  preserve  and  protect  the  Plan  gainst 
loss,  damage  or  destruction.  Copies  of 
the  Comprehensive  Plan  or  any  part  or 
parts  thereof  shall  be  made  available  by 
the  Executive  Director  for  public  sale  at 
a  price  covering  the  cost  of  production 
and  distribution. 

4.  Subpart  C— Project  Review  Under 
Section  3.8  of  the  Compact  is  revised  to 
read  as  follows: 

Subpart  C—Profsct  Review  Undsr  Section 
3.8  of  the  Compact 

Sec. 

401.31  Scope. 

401.32  Concept  of  3.8. 

401.33  Administrative  agreements. 

401.34  Submission  of  project  required. 

401.35  Classification  of  projects  for  review 
under  Section  3.8  of  the  Compact 

401.36  Water  supply  projects — 
Conservation  requirements. 

401.37  Sequence  of  approval. 
401.38^  Form  of  referral  by  SUte  or  Federal 

agency. 

401.39  Form  of  submission  of  projects  not 
requiring  prior  approval  by  Stats  w 
Federal  agencies. 

401.40  Informal  conferences  and 
emergencies. 

401.41  Limitation  of  approvaL 

§401.31    Scope. 

This  subpart  shall  govern  the 
subnussion  and  review  of  projects  under 
Section  3.8  of  the  Delaware  River  Basin 
Compact. 

§401.32    Concept  of  3.8. 

Section  3.8  is  intended  to  protect  and 
preserve  the  integrity  of  the 
Comprehensive  Plan.  This  section  of  the 
Compact  provides: 

"No  project  having  a  subsUntial  efflBCt  on 
the  water  resources  of  the  basin  shall 
hereafter  be  undertaken  by  any  person, 
corporation  or  governmental  authority  unless 
it  shall  have  been  first  submitted  to  and 
approved  by  the  Commission,  subject  to  the 
provisions  of  Sections  3.3  and  3.5.  The 
Commission  shall  approve  a  project 
whenever  it  finds  and  determines  that  such 
project  would  not  substantially  impair  or 
conflict  with  the  Comprehensive  Plan  and 
may  modify  and  approve  as  modified,  or  may 
disapprove  any  such  project  whenever  it 
finds  and  determines  that  the  project  would 
substantially  impair  or  conflict  with  such 
Plan.  The  Commission  shall  provide  by 
regulation  for  the  procedure  of  submission. 
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iwiew  and  consideratioD  of  projects,  and  for 
its  detenniiiations  pursuant  to  this  section. 
Any  determination  of  the  Commission 
hemmder  shall  be  subiect  to  judicial  review 
in  any  court  of  competent  jurisdiction." 

{  401 .33    Administrative  Bgreeirwoti. 

The  Executive  Director  is  authorized 
and  directed  to  enter  into  cooperative 
Administrative  Agreements  with  fBderal 
and  state  regulatory  agencies  concerned 
%vith  the  review  of  projects  under 
federal  or  state  law  as  follows: 

(a)  To  facilitate  the  submission  and 
review  of  applications  and  the 
detanatnatiGns  required  under  Section 
3.8  of  tfia  Compact: 

(b)  To  avoid  unnecessary  duplication 
of  staff  functions  and  hearings  required 
by  law;  and 

(c)  For  such  other  and  different 
purposes  as  he  may  deem  faasible  and 
advantageous  for  the  administration  of 
the  Compact  or  any  other  law. 

{  401 .34    sutwiiaskMi  of  project  fMjufiad. 

Any  project  which  may  have  a 
mbetantial  effect  on  the  water  resources 
of  the  Basin,  except  as  provided  in 
paragraph  (d)  of  this  section,  shall  be 
submitted  to  the  Commission  for  a 
determination  as  to  whether  the  proiect 
impairs  or  conflicts  with  the 
Comprehensive  Plan,  as  follows: 

(a)  Where  the  project  is  subject  to 
review  by  a  state  or  federal  agency^ 
which  has  entered  into  an 
Administrative  Agreement  with  the 
Conunission,  such  project  will  be 
referred  to  the  Commission  in 
accordance  with  the  terms  of  the 
Administrative  Agreement,  and 
appropriate  instructions  will  be 
prepared  and  issued  ^y  the  Executive 
Director  for  guidance  of  project  sponsors 
and  applicants. 

(b)  Where  no  other  state  or  fsderal 
agency  has  jurisdiction  to  review  and 
afffove  a  project,  or  no  Administrative 
Apoament  is  in  force,  the  project 
sponsor  shall  apply  directly  to  the 
Commission. 

(c)  Any  project  proposal,  which  may 
have  a  substantial  effect  on  the  water 
resources  of  the  Basin,  may  be  received 
and  reviewed  by  the  staff  informally  in 
conference  with  the  project  sponsor 
during  the  preliminary  planning  phase 
to  assist  the  sponsor  to  develop  the 
project  in  accordance  with  the 
Commission's  requirements. 

(d)  Whenever  a  project  sponsored  by 
one  of  the  signatory  parties,  or  by  any 
agency,  political  subdivision  or  public 
corporation  thereof,  has  been  included 
in  the  Water  Resources  Program  in  the 
"A  List"  classification,  the  project,  to 
the  extent  of  such  inclusion  and  as 
described  in  the  Program,  shall  be 


deemed  approved  for  the  purposes  of 
Section  3.8  of  the  Compact. 

(e)  Whenever  a  project  is  subject  to 
review  and  approval  by  the  Commission 
under  this  section,  there  shall  be  no 
substantial  construction  activity 
thereon,  including  related  preparation 
of  land,  unless  and  until  the  project  has 
been  approved  by  the  Commission; 
provided,  however,  that  this  prohibition 
shall  not  apply  to  the  drilling  of  wells 
for  purposes  of  obtaining  geohydrologic 
data,  nor  to  in-plant  control  and 
pretreatment  fiacilities  for  pollution 
abatement. 

f  401.36    Ctaestficatlon  o(  projects  for 
review  under  Section  3.8  of  ttw  Compact 

(a)  Except  as  the  Executive  [)irector 
may  specially  direct  by  notice  to  the 
project  owner  or  sponsor,  or  as  a  state 
or  federal  agency  may  refer  under 
paragraph  (c)  of  this  section,  a  project  in 
any  of  the  following  classifications  will 
be  deemed  not  to  have  a  substantial 
effiact  on  the  water  resources  of  the 
Basin  and  is  not  required  to  be 
submitted  under  Section  3.8  of  the 
Compact: 

(1)  The  construction  of  new 
impoimdments  or  the  enlargement  or 
removal  of  existing  impoundments,  for 
whatever  purpose,  when  the  storage 
capacity  is  less  than  100  million  gallons; 

(2)  A  withdrawal  from  ground  water 
for  any  piupose  when  the  daily  average 
gross  withdrawal  during  any  30 
consecutive  day  period  does  not  exceed 
100.000  gallons; 

(3)  A  withdrawal  from  impoundments 
or  running  streams  for  any  purpose 
when  the  daily  average  gross 
withdrawal  during  any  30  consecutive 
day  period  does  not  exceed  100,000 
gallons; 

(4)  The  construction  of  new  domestic 
sewage  treatment  facilities  or  alteration 
or  addition  to  existing  domestic  sewage 
treatment  facilities  when  the  design 
capacity  of  such  focilities  is  less  than  a 
daily  average  rate  of  10,000  gallons  per 
day  in  the  drainage  area  to  Outstanding 
Basin  Waters  and  Significant  Resource 
Waters  or  less  than  50,000  gallons  per 
day  elsewhere  in  the  Basin;  and  all  local 
sewage  collector  systems  and 
improvements  discharging  into 
authorized  trunk  sewage  systems; 

(5)  The  construction  of  new  fiacilities 
or  alteration  or  addition  to  existing 
facilities  for  the  direct  discharge  to 
surface  or  ground  waters  of  industrial 
wastewater  having  design  capacity  of 
less  than  10,000  gallons  per  day  in  the 
drainage  area  to  Outstanding  Basin 
Waters  and  Significant  Resource  Waters 
or  less  than  50.000  gallons  per  day 
elsewhere  in  the  Basin;  except  where 


such  wastewater  contains  toxic 
concentrations  of  waste  materials; 

(6)  A  change  in  land  cover  on  major 
ground  water  infiltration  areas  when  the 
amount  of  land  that  would  be  altered  is 
less  than  three  square  miles; 

(7)  Deepening,  widening,  cleaning  or 
dredging  existing  stream  beds  or 
relocating  any  channel,  and  the 
placement  of  fill  or  construction  of 
dikes,  on  streams  within  the  Basin 
except  the  Delaware  River  and  tidal 
portions  of  tributaries  thereto,  and 
streams  draining  more  than  one  state; 

(8)  Periodic  maintenance  dredging; 

(9)  Encroachments  on  streams  wimin 
the  Basin  caused  by: 

(i)  Floating  docics  and  anchorages  and 
buoys  and  navigational  aids; 

(ii)  Temporary  construction  such  as 
causeways,  cofferdams  and  Ealsewoik 
required  to  facilitate  construction  on 
permanent  structures; 

(10)  Bridges  and  highways  unless  they 
would  pass  in  or  across  an  existing  or 
proposed  reservoir  or  recreation  project 
area  as  designated  in  the 
Comprehensive  Plan; 

(11)  Liquid  petroleum  products 
pipelines  and  appurtenances  designed 
to  operate  imder  pressures  less  than  150 
psi;  local  electric  distribution  lines  and 
appurtenances;  local  communication 
lines  and  appurtenances;  local  natural 
and  manufactured  gas  distribution  lines 
and  appurtenances;  local  water 
distribution  lines  and  appurtenances; 
and  local  sanitary  sewer  mains,  unless 
such  lines  would  involve  significant 
disturbance  of  ground  cover  afiiacting 
water  resources; 

(12)  Electric  transmission  or  bulk 
power  system  lines  and  appurtenances; 
major  trunk  communication  lines  and 
appurtenances;  natural  and 
manufactured  gas  transmission  lines 
and  appurtenances;  major  water 
transmission  lines  and  appurtenances; 
unless  they  would  pass  in,  on,  under  or 
across  an  existing  or  proposed  reservoir 
or  recreetion  project  area  as  designated 
in  the  Comprehensive  Plan;  unless  such 
lines  would  involve  significant 
disturbance  of  ground  cover  affecting 
water  resources; 

(13)  Liquid  petroleiun  products 
pipelines  and  appurtenances  designed 
to  operate  under  pressures  of  more  than 
150  psi,  unless  they  would  pass  in,  on, 
imder  or  across  an  existing  or  proposed 
reservoir  or  recreation  project  area  as 
designated  in  the  Comprehensive  Plan, 
or  in,  on,  imder  or  across  any  stream 
within  the  Basin;  imless  such  lines 
would  involve  significant  disturbance  of 
ground  cover  affecting  water  resources; 

(14)  Landfill  projects,  unless  no  state- 
level  review  and  permit  system  is  in 
effect;  broad  regional  consequences  are 
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anticipated:  or  the  standards  or  criteria 
used  in  state  level  review  are  not 
adequate  to  protect  the  water  of  the 
Basin  for  the  purposes  prescribed  in  the 
Comprehensive  Plan; 

(IS)  Draining,  filling  or  otherwise 
altering  marshes  or  wetlands  when  the 
area  affected  is  less  than  25  acres; 
provided;  however,  that  areas  less  than 
25  acres  shall  be  subject  to  Commission 
review  and  action; 

(i)  Where  neither  a  state  nor  a  federal 
level  review  and  permit  system  is  in 
effect,  and  the  Executive  Director 
determines  that  a  project  is  of  major 
regional  or  interstate  significance 
reqiiiring  action  by  the  Commission,  or 

(ii)  When  a  Commissioner  or  the 
Executive  Director  determines  that  the 
final  action  of  a  state  or  federal 
permitting  agency  may  not  adequately 
reflect  the  Commission's  policy  as  to 
wetlands  of  the  Basin.  In  the  case  of  a 
project  affecting  less  than  25  acres  for 
which  there  has  been  issued  a  state  or 
federal  permit,  a  determination  to 
undertake  review  and  action  by  the 
Commission  shall  be  made  no  later  than 
30  d^s  following  notification  of  the 
Commission  of  such  permit  action.  The 
Executive  Director,  with  the  approval  of 
the  Chairman,  may  at  any  time  within 
the  30-day  period  inform  any  permit 
holder,  signatory  party  or  other 
interested  party  that  the  Commission 
will  decline  to  undertake  review  and 
action  concerning  any  such  project; 

(16)  The  diversion  or  transfer  of  water 
from  the  Delaware  River  Basin 
(exportation)  whenever  the  design 
ca(>acity  is  less  than  a  daily  average  rate 
of  100,000  eallons; 

(1 7)  The  diversion  or  transfer  of  water 
into  the  Delaware  River  Basin 
(importation)  whenever  the  design 
capacity  is  less  than  a  daily  average  rate 
of  100,000  gallons  except  when  the 
imported  water  is  wastewater; 

(18)  The  divenion  or  transfer  of 
wastewater  into  the  Delaware  River 
Basin  (importation)  whenever  the 
design  capacity  is  less  than  a  daily 
average  rate  of  50,000  gallons;  and 

(19)t  Temporary  or  short  term  projects 
determined  to  have  non-substantial 
impact  on  the  water  resources  of  the 
Basin  bv  the  Executive  Director 

(b)  All  other  projects  which  have  or 
may  have  a  substantial  effect  on  the 
water  resources  of  the  Basin  shall  be 
submitted  to  the  Commission  in 
accordance  with  this  part  for 
determination  as  to  whether  the  project 
impairs  or  conflicts  with  the 
Comprehensive  Plan.  Among  these  are 
projects  involving  the  following  (except 
as  provided  in  paragraph  (a)  of  this 
section): 

(1)  Impoimdment  of  water; 


(2)  Withdrawal  of  ground  water; 

(3)  Withdrawal  of  water  from 
impoundment  or  streams; 

(4)  Diversion  of  water  into  or  out  of 
the  Basin; 

(5)  Deepening  or  widening  of  existing 
stream  beds,  channels,  anchorages, 
harbors  or  tuning  basins,  or  the 
construction  of  new  or  enlarged 
channels,  anchorages,  harbors  or  turning 
basins,  or  the  dredging  of  the  bed  of  any 
stream  or  lake  and  disposal  of  the 
dredged  spoil,  when  the  nature  or 
location  of  the  project  would  affect  the 
quantity  or  quality  of  ground  or  surface 
waters,  or  fish  and  wildlife  habitat; 

(6)  EKscharge  of  pollutants  into 
surface  or  ground  waters  of  the  Basin; 

(7)  Facilities  designed  to  intercept  and 
transport  sewage  to  a  common  point  of 
discharge;  and  pipelines  and  electric 
power  and  communication  lines; 

(8)  Facilities  for  the  direct  discharge 
to  surface  or  groimd  waters  of  industrial 
wastewater; 

(9)  Projects  that  substantially 
encroach  upon  the  stream  or  upon  the 
100-year  flood  plain  of  the  Delaware 
River  or  its  tributaries; 

(10)  Change  in  land  cover  on  major 
ground  water  infiltration  areas; 

(11)  Hydroelectric  power  projects , 
including  piunped  storage  projects; 

(12)  Projects  or  facilities  of  Federal, 
state  and  local  agencies  such  as 
highways,  buildings  and  other  public 
works  and  improvements,  affecting  the 
water  and  related  land  resources  of  the 
Basin; 

(13)  Draining,  filling  or  otherwise 
altering  marshes  or  wetlands; 

(14)  Regional  wastewater  treatment 
plans  developed  pursuant  to  the  Federal 
Water  Pollution  Control  Act; 

(15)  Landfills  and  solid  waste 
disposal  facilities  affecting  the  water 
resources  of  the  Basin; 

(16)  State  and  local  standards  of  flood 
plain  regulation; 

(17)  Electric  generating  or 
cogeneraUng  facilities  designed  to 
consumptively  use  in  excess  of  100,000 
gallons  per  day  of  water  during  any  30- 
day  period;  and 

(18)  Any  other  project  that  the 
Executive  Director  may  specify  direct  by 
notice  to  the  project  sponsor  or  land 
owner  as  having  a  potential  substantial 
water  quality  impact  on  waters 
classified  as  Special  Protection  Waters. 

(c)  Whenever  a  state  or  federal  agency 
determines  that  a  project  falling  within 
an  excluded  classification  (as  defined  in 
paragraph  (a)  of  this  section)  may  have 
a  substantial  effect  on  the  water 
resources  of  the  Basin,  such  project  may 
be  referred  by  the  state  of  federal  agency 
to  the  Commission  for  action  under  this 
part. 


(d)  Except  as  otherwise  provided  by 
S  401.39  the  sponsor  shall  submit  an 
application  for  review  and  approval  of 
a  project  included  under  paragraph  (b) 
of  this  section  through  the  appropriate 
agency  of  a  signatory  party.  Such  agency 
will  transmit  the  application  or  a 
summary  thereof  to  the  Executor, 
pursuant  to  Administrative  Agreement, 
together  with  available  supporting 
materials  filed  in  accordance  with  the 
practice  of  the  agency  of  the  signatory 
party. 

1401,36   Water  MipplyprtHecte- 
ConeervaMon  rsqulrsmsnls. 

Maximum  fiaasible  efficiency  in  the 
use  of  water  is  required  on  the  part  of 
water  users  throughout  the  Basin. 
Effective  September  1, 1981 
apphcations  under  Section  3.8  of  the 
Compact  for  new  water  withdrawals     "* 
subject  to  review  by  the  Commission 
shall  include  and  describe  water- 
conserving  practices  and  technology 
designed  to  minimize  the  use  of  water 
by  mimicipal,  industrial  and 
agricultural  users,  as  provided  in  this 
section. 

(a)  Applications  for  approval  of  new 
withdrawal  from  surface  or  ground 
water  sources  submitted  by  a 
municipality,  public  autiliority  or  private 
water  works  corporation  whose  total 
average  withdrawals  exceed  one  million 
gallons  per  day  shall  include  or  be  in 
reference  to  a  program  prepared  by  the 
applicant  consisting  of  the  following 
elements: 

(1)  Periodic  monitoring  of  water 
distribution  and  use,  and  establishment 
of  a  systematic  leak  detection  and 
control  program; 

(2)  Use  of  the  best  practicable  water- 
conserving  devices  and  procedures  by 
all  classes  of  users  in  new  construction 
or  installations,  and  provision  of 
information  to  all  classes  of  existing 
users  concerning  the  availabihty  of 
water-conserving  devices  and 
procedures;  and 

(3)  A  contingency  plan  including  use 
priorities  and  emergency  conservation 
measures  to  be  instituted  in  the  event  of 
a  drought  or  other  water  short^e 
condition.  Contingency  plans  of  public 
authorities  or  private  water  works 
corporations  shall  be  prepared  in 
cooperation  with,  and  made  available 
to,  all  municipalities  in  the  area  affected 
by  the  contingency  plan,  and  shall  be 
coordinated  with  any  applicable 
statewide  water  shortage  contingency 
plans. 

(b)  Programs  prepared  pursuant  to 
paragraph  (a)  of  this  section  shall  be 
subject  to  any  applicable  limitations  of 
public  utility  r^ufations  of  the 
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signatory  party  in  which  the  project  is 
located. 

(c)  Applications  for  approval  of  new 
industrial  or  commercial  water 
withdrawals  firom  surface  or  ground 
water  in  excess  of  an  average  of  one 
million  gallons  per  day  shall  contain 

(1)  A  report  of  the  water-conserving 
procedures  and  technology  considered 
by  the  applicant,  and  the  extent  to 
which  they  will  be  applied  in  the 
development  of  the  project;  and 

(2)  A  contingency  plan  including 
emergency  conservation  measiues  to  be 
instituted  in  the  event  of  a  drought  or 
other  water  shortage.  The  report  and 
contingency  plan  shall  estimate  the 
impact  of  the  water  conservation 
measures  upon  consumptive  and  non- 
consumptive  water  use  by  the  applicant 

(d)  Applications  for  approval  of  new 
agricultural  irrigation  water 
withdrawals  from  surfoce  or  ground 
water  sources  in  excess  of  one  million 
gallons  per  day^hall  include  a 
statement  of  the  operating  procedure  or 
equipment  to  be  used  by  the  applicant 
to  achieve  the  most  efficient  method  of 
application  of  water  and  to  avoid  waste. 

(e)  Reports,  programs  and  contingency 
plans  required  under  this  section  shall 
be  submitted  by  the  applicant  as  part  of 
the  permit  application  to  the  state 
agency  having  jurisdiction  over  the 
project,  or  directly  to  the  Commission  in 
those  cases  where  the  project  is  not 
subject  to  the  jurisdiction  of  a  state 
agency.  State  agencies  having 
jurisdiction  over  a  project  that  is  subject 
to  the  provisions  of  this  section  shall 
determine  the  adequacy  and 
completeness  of  the  applicant's 
compliance  with  these  requirements 
and  shall  advise  the  Commission  of 
their  findings  and  conclusions. 


f401J7    Sequwioeof) 

A  project  will  be  considered  by  the 
Commission  under  Section  3.8  of  the 
Compact  either  before  or  after  any  other 
state  or  federal  review,  in  accordance 
with  the  provisions  of  the 
Administrative  Agreement  applicable  to 
such  project 

1401.38    FonnofrefwralbyStMor 


Upon  approval  by  any  State  or 
Federal  agency  of  any  project 
reviewable  by  the  Commission  under 
this  part,  if  the  project  has  not  prior 
thereto  been  reviewed  and  approved  by 
the  Commission,  such  agency  shall  refer 
the  project  for  review  under  Section  3.8 
of  the  Compact  in  such  form  and 
manner  as  shall  be  provided  by 
Administrative  Agreement 

(a)  The  Commission  will  rely  on  the 
appropriate  agency  in  each  state  to 


review  and  regulate  the  potability  of  all 
public  water  supplies.  Applications 
before  the  Commission  should  address 
the  impact  of  the  withdrawal,  use  and 
disposal  of  water  on  the  water  resources 
of  the  Basin. 

(b)  The  Commission  will  rely  on 
signatory  party  reviews  as  much  as 
possible  and  generally  the  Commission 
will  not  review  the  performance 
standards  of  individual  components  of 
treatment  processes  but  will  require 
compliance  Mrith  all  policies  in  the 
Comprehensive  Plan  including  all 
applicable  Water  Quality  Standards. 

§401.39    Fonn  of  submission  of  projects 
not  requiring  prior  approval  by  Stale  or 
Federal  agencies. 

Where  a  project  does  not  require 
approval  by  any  other  State  or  Federal 
agency,  or  where  such  approval  is 
required  but  an  Administrative 
Agreement  is  not  in  force,  the  project 
shall  be  submitted  directiy  to  the 
Commission  for  review  and 
determination  of  compatibility  with  the 
Comprehensive  Plan,  in  such  form  of 
application,  with  such  supporting 
docimientation,  as  the  Executive 
Director  may  reasonably  require  for  the 
administration  of  the  provisions  of  the 
Compact  These  shall  include  without 
limitation  thereto: 

(a)  Exhibits  to  accompany 
application.  The  application  shall  be 
accompanied  by  the  following  exhibits: 

(1)  Abstract  of  proceedings 
authorizing  project,  where  applicable; 

(2)  General  map  showing  specific 
location  and  dimension  of  a  structural 
project,  or  specific  language  of  a 
standard  or  policy  in  the  case  of  a  non- 
structural proposal; 

(3)  Section  of  the  United  States 
Geological  Survey  topographic  map 
showing  the  territory  and  watershed 
affected; 

(4)  Maps,  drawings,  specifications  and 
profiles  of  any  proposed  structures,  or  a 
description  of  the  8{>ecific  effects  of  a 
non-structural  project; 

(5)  Written  report  of  the  applicant's 
engineer  showing  the  proposed  plan  of 
operation  of  a  structiual  project; 

(6)  Map  of  any  lands  to  be  acquired 
or  occupied; 

(7)  Estimate  of  the  cost  of  completing 
the  proposed  project,  and  sufficient  data 
to  indicate  a  workable  Bnancial  plan 
imder  which  the  project  will  be  carried 
out;  and 

(8)  Analyses  and  conclusions  of 
regional  water  supply  and  wastewater 
investigations. 

(b)  Letter  of  tmnsmittal.  The 
application  shall  be  accompanied  by  a 
letter  of  transmittal  in  which  the 
applicant  shall  include  a  list  of  all 


enclosures,  the  names  and  addresses  to 
which  communications  may  be  directed 
to  the  applicant,  and  the  names  and 
addresses  of  the  applicant's  engineer 
and  coiuisel,  if  any. 

(c)  Unless  otherwise  ordered  by  the 
Commission,  two  copies  of  the 
application  and  accompanying  papers 
shall  be  filed.  If  any  application  is 
contested,  the  Commission  may  require 
additional  copies  of  the  application  and 
all  accompanying  papers  to  be  furnished 
by  the  applicant.  In  such  cases,  certified 
copies  of  photographic  prints  or 
reproduction  may  be  used. 

§  401 .40    Informal  conferences  and 
emergencies. 

(a)  Whenever  the  Executive  Director 
shall  deem  necessary,  or  upon  request  of 
the  applicant,  an  informal  conference 
may  be  scheduled  to  explain, 
supplement  or  review  an  application. 

tbj  In  the  event  of  an  emergency 
requiring  inunediate  action  to  protect 
the  public  interest  or  to  avoid 
substantial  and  irreparable  injury  to  any 
private  f>erson  or  property,  and  the 
circumstances  do  not  permit  a  review, 
hearing  and  determination  in  the  regular 
course  of  the  regulations  in  this  part,  the 
Executive  Director  with  the  approval  of 
the  chairman  of  the  Commission  may 
issue  an  emergency  certificate 
authorizing  an  applicant  to  take  such 
action  as  the  Executive  Director  may 
deem  necessary  and  proper  in  the 
circiunstances,  pending  review,  hearing 
and  determination  by  the  Commission 
as  otherwise  required  in  this  part. 

1401.41    UmltalionofapproviL 

(a)  Approval  by  the  Commission 
under  this  part  shall  expire  three  years 
from  the  date  of  Commission  action 
unless  prior  thereto  the  sponsor  has 
expended  substantial  funds  (in  relation 
to  the  cost  of  the  project)  in  reliance 
upon  such  approval.  An  approval  may 
be  extended  or  renewed  by  the 
Commission  upon  application. 

(b)  Any  application  that  remains 
dormant  (no  proof  of  active  pursuit  of 
approvals)  for  a  period  of  three  years 
from  date  of  receipt,  shall  be 
automatically  terminated.  Any  renewed 
activity  following  that  date  will  require 
submission  of  a  new  application. 

Subpart  D — [Removed  and  Rasarvad.] 

5.  Subpart  D  is  removed  and  reserved. 

6.  Subpart  E  is  revised  to  read  as 
follows: 


Subpart  E— Revtew  in  Water  Quality 

401.71  Scope. 

401.72  Notice  and  request  for  hearing. 
401 .  73     Form  of  request. 

401.74    Form  and  contents  of  report    . 
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401 .  75    Protection  of  trade  secrets; 
Confidential  information. 

401.76  Failtue  to  fiimish  report 

401.77  Informal  conference. 

401.78  Consolidation  of  hearings. 

§401.71    Scope. 

This  subpart  shall  apply  to  the 
review,  hearing  and  decision  of 
objections  and  issues  arising  as  a  result 
of  administrative  actions  and  decisions 
taken  or  rendered  by  the  Executive 
Director  under  the  Compact  and  the 
regulations  in  this  chapter.  Any 
hearings  shall  be  conducted  pursuant  to 
the  provisions  of  subpart  F  of  this  part. 

f  401.72    Notice  and  request  for  hearing. 

The  Executive  Director  shall  serve 
notice  of  an  action  or  decision  by  him 
under  the  Compact  and  the  regulations 
in  this  chapter  by  personal  service  or 
certified  mail,  return  receipt  requested. 
The  affected  discharger  shall  be  entitled 
(and  the  notice  of  action  or  decision 
shall  so  state)  to  show  cause  at  a 
Commission  hearing  why  such  action  or 
decision  should  not  lake  effect.  A 
request  for  such  a  hearing  shall  be  filed 
with  the  Secretary  of  the  Commission 
not  more  than  30  days  after  service  of 
the  Executive  Director's  determination. 
Failure  to  file  such  a  request  within  the 
time  limit  shall  be  deemed  to  be  an 
acceptance  of  the  Executive  Director's 
determination  and  a  waiver  of  any 
further  hearing. 

f  401.73    Fonn  of  requeaL 

(a)  A  request  for  a  hearing  may  be 
informal  but  shall  indicate  the  name  of 
the  individual  and  the  address  to  which 
an  acknowledgment  may  be  directed.  It 
may  be  stated  in  such  detail  as  the 
objector  may  elect.  The  request  shall  be 
deemed  filed  only  upon  receipt  by  the 
Commission. 

(b)  When  the  Executive  Director 
determines  thatthe  request  for  a  hearing 
is  insufficient  to  identify  the  native  and 
scope  of  the  objection,  or  that  one  or 
more  issues  may  be  resolved,  reduced  or 
identified  by  such  action,  he  may 
require  the  objector  to  prepare  and 
submit  to  the  Commission,  within  such 
reasonable  time  (not  less  than  30  days) 
as  he  may  specify,  a  technical  report  of 
the  fects  relating  to  the  objection  prior 
to  the  scheduling  of  the  hearing.  The 
report  shall  be  required  by  notice  in 
writing  served  upon  the  objector  by 
certified  mail,  return  receipt  requested, 
addressed  to  the  person  or  entity  filing 
the  request  for  hearing  at  the  place 
indicated  in  the  request. 

S401.74    Form  and  contents  Of  report 

(a)  Generally.  A  request  for  a  report 
under  this  subpart  may  require  such 
information  and  the  answers  to  such 


questions  as  may  be  reasonably 
pertinent  to  the  subject  of  the  action  or 
determination  under  consideration. 

(b)  IVaste  loading.  In  cases  involving 
objections  to  an  allocation  of  the 
assimilative  capacity  of  a  stream, 
wasteload  allocation  for  a  point  source, 
or  load  allocation  for  a  new  point 
source,  the  report  shall  be  signed  and 
verified  by  a  technically  qualified 
person  having  personal  knowledge  of 
the  facts  stated  therein,  and  shall 
include  such  of  the  following  items  as 
the  Executive  Director  may  require: 

(1)  A  specification  with  particularity 
of  the  ground  or  grounds  for  the 
objection;  and  failiue  to  specify  a 
ground  for  objection  prior  to  the  hearing 
shall  foreclose  the  objector  from 
thereafter  asserting  such  a  ground  at  the 
hearing; 

(2)  A  description  of  industrial 
processing  and  waste  treatment 
operational  characteristics  and  outfall 
configuration  in  such  detail  as  to  permit 
an  evaluation  of  the  character,  kind  and 
quantify  of  the  discharges,  both  ti^ated 
and  untreated,  including  the  physical, 
chemical  and  biological  properties  of 
any  liquid,  gaseous,  solid,  radioactive, 
or  other  substance  compiosing  the 
discharge  in  whole  or  in  part; 

(3)  The  thermal  characteristics  of  the 
discharges  and  the  level  of  heat  in  flow; 

(4)  Information  in  sufficient  detail  to 
permit  evaluation  in  depth  of  any  in- 
plant  control  or  recovery  process  for 
which  credit  is  claimed; 

(5)  The  chemical  and  toxicological 
characteristics  including  the  processes 
and/or  indirect  discharges  which  may 
be  the  soiuce  of  the  chemicals  or 
toxicify; 

(6)  An  analjrsis  of  all  the  parameters 
that  may  have  an  effect  on  die  strength 
of  the  waste  or  impinge  upon  the  water 
qualify  criteria  set  fbil&i  in  the  Compact 
and  the  regulations  in  this  chapter, 
including  a  determination  of  the  rate  of 
biochemical  oxygen  demand  and  the 
projection  of  a  first-stage  carbonaceous 
oxygen  demand; 

(7)  Measiuements  of  the  waste  as 
closely  as  possible  to  the  processes 
where  the  wastes  are  produced,  with  the 
sample  composited  either  continually  or 
at  frequent  intervals  (one-half  hour  or, 
where  permitted  by  the  Executive 
Director,  one  hour  periods),  so  as  to 
represent  adequately  the  strength  and 
volume  of  waste  that  is  discharged;  and 

(8)  Such  other  and  additional  specific 
technical  data  as  the  Executive  Director 
may  reasonably  consider  necessary  and 
useful  for  the  proper  determination  of  a 
wasteload  allocation. 


1401.75    Protection  of  trade  I 
Confidential  Information. 

No  person  shall  be  required  in  such 
report  to  divulge  trade  secrets  or  secret 
processes.  All  information  disclosed  to 
any  Commissioner,  agent  or  employee  of 
the  Commission  in  any  report  required 
by  this  part  shall  be  confidential  for  the 
purposes  of  Section  1905  of  Tide  18  of 
the  United  States  Code  which  provides: 

Whoever,  being  an  officer  or  employee  of 
the  United  States  or  of  any  department  or 
agency  thereof,  publishes,  divulges, 
discloses,  or  makes  known  in  any  manner  or 
to  any  extent  not  authorized  by  law  any 
information  coming  to  him  in  the  coutm  of 
his  employment  or  official  duties  or  by 
reason  of  any  examination  or  investigation 
made  by,  or  retiun,  report  or  record  made  to 
or  filed  with,  such  department  or  agency  or 
officer  or  employee  thereof,  which 
information  concerns  or  relates  to  the  trade 
secrets,  processes,  operations,  style  of  woric. 
or  apparatus,  or  to  the  identity,  confidential 
statistical  data,  amount  or  source  of  any 
income,  profits,  losses,  or  expenditures  of 
any  person,  firm,  partnership,  corporation  or 
association;  or  permits  any  income  return  or 
copy  thereof  to  be  seen  or  examined  by  any 
persons  except  as  provided  by  law;  shall  be 
fined  not  more  than  $1,000  or  imprisoned  not 
more  than  one  year,  or  both;  and  shall  be 
removed  from  office  or  employment  June  25, 
1948,  C.645,  62  Stat  791. 

f401.7f    FaHure  to  furnish  report 

The  Executive  Director  may,  upon 
five  days'  notice  to  the  objector  dismiss 
the  request  for  a  hearing  as  to  any 
objector  who  fails  to  file  a  complete 
report  within  such  time  as  shall  be 
prescribed  in  the  Director's  notice. 

f  401.77    Informal  eonfaranoe. 

Whenever  the  Executive  Director 
deems  it  appropriate,  he  may  cause  an 
informal  conference  to  be  scheduled 
between  an  objector  and  such  member 
of  the  Commission  staff  as  he  may 
designate.  The  purpose  of  such  a 
conference  shall  be  to  resolve  or  narrow 
the  ground  or  groimds  of  the  objections. 

§401.78    Consolidation  of  hearing^ 

Following  such  informal  conferences 
as  may  be  held,  to  the  extent  that  the 
same  or  similar  grounds  for  objections 
are  raised  by  one  or  more  objectors,  the 
Executive  Director  may  in  his  discretion 
and  with  the  consent  of  the  objectors, 
cause  a  consolidated  hearing  to  be 
scheduled  at  which  two  or  more 
objectors  asserting  that  ground  may  be 
heard. 

7.  Subpart  F  is  revised  to  read  as 
follows: 

Subpart  F— Administrative  and  Other 
Hearings 

Sec. 

401.81  Hearings  generally. 

401.82  Authorization  to  conduct  bearings. 
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401.83  Hearing  Officer. 

401.84  Hearing  procedure. 

401.85  Staff  and  other  expert  testimony. 

401.86  Record  of  proceedings. 

401.87  Assessment  of  costs:  Appeals. 

401.88  Findings,  report  and  Commission 
review. 

401.89  Action  by  the  Commission. 

401.90  Appeals  from  final  Commission 
action:  Time  for  appeals. 

{401.81    Hearings  generally. 

(a)  Scope  of  subpart.  This  subpart 
shall  apply  to  contested  cases  required 
to  be  held  under  subparts  C  and  E  of 
this  part,  to  the  conduct  of  other 
administrative  hearings  involving 
contested  cases  and  to  proceedings 
which  Commission  regulation  or  the 
Commission  directs  be  conducted 
pursuant  to  this  subpart. 

(b)  Definition  of  contested  case. 
"Contested  case"  means  a  proceeding  in 
which  the  legal  rights,  duties, 
obligations,  privileges,  benefits  or  other 
legal  relations  of  specific  parties  are 
involved.  Such  a  proceeding  may 
involve  personnel  matters,  project 
applications  and  docket  decisions  but 
shall  not  extend  to  the  review  of  any 
proposed  or  adopted  rule  or  regulation 
of  the  Commission. 

(c)  Requests  for  hearings.  Any  person 
seeking  a  hearing  to  review  the  action  or 
decision  of  the  Commission  or  the 
Executive  Director  may  request  a 
hearing  pursuant  to  the  provisions  of 
this  subpart  provided  such  a  request  is 
received  by  the  Commission  within 
thirty  (30)  days  of  the  action  or  decision 
which  is  the  subject  of  the  requested 
hearing.  Requests  shall  be  submitted  in 
writing  to-the  Secretary  of  the 
Commission  and  shall  identify  the 
specific  action  or  decision  for  which  a 
hearing  is  requested,  the  date  of  the 
action  or  decision,  the  interest  of  the 
person  requesting  the  hearing  in  the 
subject  matter  of  the  proposed  hearing 
and  a  summary  statement  setting  forth 
the  basis  for  objecting  to  or  seeking 
review  of  the  action  or  decision.  Any 
request  filed  more  than  thirty  days  after 
an  action  or  decision  will  be  deemed 
untimely  and  such  request  for  a  hearing 
shall  be  considered  denied  unless  the 
Commission  by  unanimous  vote 
otherwise  directs.  Receipt  of  requests  for 
hearings,  pursuant  to  this  subpart, 
whether  timely  filed  or  not.  shall  be 
submitted  by  the  Secretary  to  the 
Commissioners  for  their  information. 

(d)  Optional  joint  hearings.  Whenever 
designated  by  a  department,  agency  or 
instrumentality  of  a  signatory  party,  and 
within  any  limitations  prescribed  by  the 
designation,  a  Hearing  Officer 
designated  pursuant  to  this  subpart  may 
also  serve  as  a  Hearing  Officer,  examiner 
or  agent  pursuant  to  such  additional 


designation  and  may  conduct  joint 
hearings  for  the  Conunission  and  for 
such  other  department,  agency  or 
instrumentality.  Pursuant  to  the 
additional  designation,  a  Hearing 
Officer  shall  cause  to  be  filed  with  the 
department,  agency  or  instrumentality 
making  the  designation,  a  certified  copy 
of  the  transcript  of  the  evidence  taken 
before  him  and,  if  requested,  of  his 
findings  and  recommendations.  Neither 
the  Hearing  Officer  nor  the  Delaware 
River  Basin  Commission  shall  have  or 
exercise  any  power  or  duty  as  a  result 
of  such  additional  designation  to  decide 
the  merits  of  any  matter  arising  under 
the  separate  laws  of  a  signatory  party 
(other  than  the  Delaware  River  Basin 
Compact). 

(e)  Schedule.  The  Executive  Dicector 
shall  cause  the  schedule  for  each 
hearing  to  be  listed  in  advance  upon  a 
"hearing  docket"  which  shall  be  posted 
in  public  view  at  the  office  of  the 
Commission. 

(f)  Notice  of  hearing.  Notice  of  any 
hearing  to  be  conducted  pursuant  to  this 
subpart  shall  comply  with  the 
provisions  of  Section  14.4(b)  of  the 
Compact  relating  to  public  notice  unless 
otherwise  directed  by  the  Commission. 

$  401 .82    Auttiofization  to  conduct 
hearings. 

(a)  Watten  requests  for  hearings. 
Upon  receipt  of  a  written  request  for  a 
hearing  pursuant  to  this  subpart,  the 
Executive  Director  shall  review  the 
record  available  with  regard  to  the 
action  or  decision  for  which  a  hearing 
is  requested.  Thereafter,  the  Executive 
Director  shall  present  the  request  for  a 
hearing  to  the  Commission  for  its 
consideration.  The  Commission  shall 
grant  a  request  for  a  hearing  pursuant  to 
this  subpart  if  it  determines  that  an 
adequate  record  with  regard  to  the 
action  or  decision  ins  not  available,  the 
contested  case  involves  a  determination 
by  the  Executive  Director  or  staff  which 
requires  further  action  by  the 
Commissioner  that  the  Commission  has 
found  that  an  administrative  hearing  is 
necessary  or  desirable.  If  the 
Commission  denies  any  request  for  a 
hearing  in  a  contested  case,  the  party 
seeking  such  a  hearing  shall  be  limited 
to  such  remedies  as  may  be  provided  by 
the  Compact  or  other  applicable  law  or 
court  rule. 

(b)  Commission  directed  hearings. 
This  subpart  shall  be  applicable  to  any 
proceeding  which  Commission 
regulation  or  the  Commission  directs  be 
conducted  in  accordance  with  the 
provisions,  of  this  subpart. 


§401.83    Hearing  Officer. 

(a)  Generally.  Hearings  shall  be 
conducted  by  one  or  more  members  of 
the  Commission,  by  the  Executive 
Director,  or  by  such  other  Hearing 
Officer  as  the  Chairman  may  designate, 
except  as  provided  in  paragraph  (b)  of 
this  section. 

Qil-Wasteload  allocation  cases.  In 
cases  involving  the  allocation  of  the 
assimilative  capacity  of  a  stream: 

(1)  The  Executive  Director  shall 
appoint  a  hearing  board  of  at  least  two 
persons.  One  of  them  shall  be 
nominated  by  the  water  pollution 
control  agency  of  the  state  in  which  the 
discharge  originates,  and  he  shall  be 
chairman.  The  board  shall  have  and 
exercise  the  powers  and  duties  of  a 
Hearing  Officer; 

(2)  A  quorum  of  the  board  for 
purposes  of  the  hearing  shall  consist  of 
two  members;  and 

(3)  Questions  of  practice  or  procediue 
during  the  hearing  shall  be  determined 
by  the  Chairman. 

f  401 .84    Hearing  procedure. 

(a)  Participation  in  the  hearing.  In  any 
hearing,  the  person  requesting  the 
hearing  shall  be  deemed  an  interested 
party  and  shall  be  entitled  to  participate 
fully  in  the  hearing  procedure.  In 
addition,  any  person  whose  legal  rights 
may  be  affected  by  the  decision 
rendered  in  a  contested  case  shall  be 
deemed  an  interested  party.  Interested 
parties  shall  have  the  right  to  be 
represented  by  counsel,  to  present 
evidence  and  to  examine  and  cross- 
examine  witnesses.  In  addition  to 
interested  parties,  any  persons  having 
information  concerning  a  contested  case 
or  desiring  to  present  comments 
concerning  the  subject  matter  of  the 
Hearing  for  inclusion  in  the  record  may 
submit  a  vmtten  statement  to  the 
Commission.  Any  interested  party  may 
request  the  right  to  examine  or  cross- 
examine  any  person  who  submits  a 
written  statement.  In  the  absence  of  a 
request  for  examination  of  such  person, 
all  virritten  statements  submitted  shall  be 
included  within  the  record  and  such 
statements  may  be  relied  upon  to  the 
extent  determined  by  the  Hearing 
Officer  or  the  Commission. 

(b)  Powers  of  the  Hearing  Officer.  The 
Hearing  Officer  shall: 

(1)  Rule  upon  offers  of  proof  and  the 
admissibility  of  evidence,  regulate  the 
course  of  the  hearings,  hold  conferences 
for  the  settlement  or  simplification  of 
procedures  or  issues,  and  shall  schedule 
submission  of  documents,  briefs  and  the 
time  for  the  hearing. 

(2)  Cause  each  witness  to  be  sworn  or 
to  make  affirmation. 
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(3)  Limit  the  number  of  times  any 
witness  may  testify,  limit  repetitious 
examination  or  cross-examination  of 
witnesses  or  the  extent  to  which 
corroborative  or  cumulative  testimony 
shall  be  accepted. 

(4)  Exclude  irrelevant,  immaterial  or 
unduly  repetitious  evidence,  but  the 
interested  parties  shall  not  be  bound  by 
technical  rules  of  evidence  and  all 
relevant  evidence  of  reasonably 
probative  value  may  be  received. 

(5)  Require  briefs  and  oral  arguments 
to  the  extent  determined  necessary 
which  shall  be  included  as  part  of  the 
record  unless  otherwise  ordered  by  the 
Hearing  Officer. 

1401.85    Staff  and  other  expert  testimony. 

(a)  Presentation  on  behalf  of  the 
Commission.  The  Executive  Director 
shall  arrange  for  the  presentation  of 
testimony  by  the  Commission's 
technical  staff  and  other  experts,  as  he 
may  deem  necessary  or  desirable,  to 
incorporate  in  the  record  or  support  the 
administrative  action,  determination  or 
decision  which  is  the  subject  of  the 
hearing. 

(b)  Expert  witnesses.  An  interested 
party  may  submit  in  vmting  to  the 
Hearing  Officer  the  report  and  proposed 
testimony  of  an  expert  witness.  No 
expert  report  or  proposed  testimony, 
however,  shall  be  included  in  the  record 
if  the  expert  is  not  available  for 
examination  unless  the  report  and 
proposed  testimony  shall  have  been 
provided  to  the  Commission  and  all 
interested  parties  prior  to  the  hearing 
and  the  Commission  and  interested 
parties  have  waived  the  right  of  cross- 
examination. 

(c)  The  Executive  Director  may 
designate  for  inclusion  in  the  record 
those  records  of  the  Commission  which 
the  Executive  Director  deems  relevant  to 
a  decision  in  a  contested  case  or  to 
provide  an  understanding  of  applicable 
Commission  policies,  regulations  or 
other  requirements  relating  to  the  issues 
in  the  contested  case.  The  designation  of 
such  Commission  documents  shall  be 
provided  to  all  interested  parties  prior 
to  the  hearing. 

S401.86    Record  of  proceedings. 

A  record  of  the  proceedings  and 
evidence  at  each  hearing  shall  be  made 
by  a  qualified  stenographer  designated 
by  the  Executive  Director.  Where 
demanded  by  the  applicant,  objector,  or 
any  other  person  who  is  a  party  to  these 
proceedings,  or  where  deemed 
necessary  by  the  Hearing  Officer,  the 
testimony  shall  be  transcribed.  In  those 
instances  where  a  transcript  of 
proceedings  is  made,  two  copies  shall 
be  delivered  to  the  Commission.  The 


applicant,  objector,  or  other  persons 
who  desire  copies  shall  obtain  them 
from  the  stenographer  at  such  price  as 
may  be  agreed  upon  by  the  stenographer 
and  the  person  desiring  the  transcript 

§401.87    Assessment  of  costs;  Appeals. 

(a)  Whenever  a  hearing  is  conducted 
under  this  subpart,  the  costs  thereof,  as 
defined  in  this  subpart,  shall  be 
assessed  by  the  Hearing  Officer  to  the 
party  requesting  the  hearing  unless 
apportioned  between  the  interested 
parties  where  cost  sharing  is  deemed 
fair  and  equitable  by  the  Hearing 
Officer.  For  the  purposes  of  this  section 
costs  include  all  incremental  costs 
incurred  by  the  Commission,  including, 
but  not  limited  to,  hearing  examiner  and 
expert  consultants  reasonably  necessary 
in  the  matter,  stenographic  record, 
rental  of  a  hearing  room  and  other 
related  expenses. 

(b)  Upon  scheduling  of  a  matter  for 
hearing,  the  Secretary  shall  furnish  to 
the  applicant  and/or  interested  parties  a 
reasonable  estimate  of  the  costs  to  be 
incurred  imder  this  section.  The 
applicant  and/or  interested  parties  may 
be  required  to  furnish  security  for  such 
costs  either  by  cash  deposit  or  by  a 
surety  bond  of  a  corporate  surety 
authorized  to  do  business  in  a  signatory 
state. 

(c)  An  appeal  of  the  assessment  of 
costs  may  be  submitted  in  writing  to  the" 
Commission  within  ten  (10)  days  of  the 
assessment.  A  copy  of  the  appeal  shall 
be  filed  with  the  Secretary  and  served 
on  all  interested  parties.  The  filing  of 
said  appeal  shall  not  stay  the  Hearing. 

§401.88    Rndlngs,  report  and  Commission 


(a)  The  Hearing  Officer  shall  prepare 
a  report  of  his  findings  and 
recommendations.  In  the  case  qf  an 
objection  to  a  waste  load  allocation,  the 
Hearing  Officer  shall  make  specific 
findings  of  a  recommended  allocation 
which  may  increase,  reduce  or  confirm 
the  Executive  Director's  determination. 
The  report  shall  be  served  by  personal 
service  or  certified  mail  (return  receipt 
requested)  upon  each  party  to  the 
hearing  or  its  counsel  unless  all  parties 
have  waived  service  of  the  report.  The 
applicant  and  any  objector  may  file 
objections  to  the  report  within  20  days 
after  the  service  upon  him  of  a  copy  of 
the  report.  A  brief  shall  be  filed  together 
with  any  objections.  The  report  of  the 
Hearing  Officer  together  with  objections 
and  briefs  shall  be  promptly  submitted 
to  the  Commission.  The  Commission 
may  require  or  permit  oral  argiunent 
upon  such  submission  prior  to  its 
decision. 


(b)  The  Executive  Director,  in 
addition  to  any  submission  to  the 
Hearing  Officer,  may  also  submit  to  the 
Commission  staff  comments  upon,  or  a 
response  to,  the  Hearing  Officer's 
findings  and  report  and,  where 
appropriate,  a  draft  docket  or  other 
recommended  Commission  action. 
Interested  parties  shall  be  served  with  a 
copy  of  such  submission  and  may  have 
not  less  than  ten  (10)  days  to  respond 
before  action  by  the  Commission. 

§401.89    Action  l»y  the  Commission. 

(a)  The  Commission  will  act  upon  the 
findings  and  recommendations  of  the 
Hearing  Officer  pursuant  to  law. 

(b)  Commission  Counsel  shall  assist 
the  Commission  with  its  review  of  the 
hearing  record  and  the  preparation  of  a 
Commission  decision  to  the  extent 
directed  to  do  so  by  the  Chairman. 

(c)  The  determination  of  the 
Commission  will  be  in  writing  and  shall 
be  filed  together  v«th  any  transcript  of 
the  hearing,  report  of  the  Hearing 
Officer,  objections  thereto,  and  all  plans, 
maps,  exhibits  and  other  papers,  records 
or  documents  relating  to  the  hearing.  All 
such  records,  papers  and  documents 
may  be  examined  by  any  i>erson  at  the 
office  of  the  Commission,  and  shall  not 
be  removed  there&x)m  except 
temporarily  upon  the  written  order  of 
the  Secretary  after  the  filing  of  a  receipt 
therefor  in  form  prescribed  by  the 
Secretary.  Copies  of  any  such  records 
and  papers  may  be  made  in  the  office  of 
the  Commission  by  any  person,  subject 
to  such  reasonable  safeguards  ibr  the 
protection  of  the  records  as  the 
Executive  Director  may  require. 

§401.90    Appeals  from  final  Commission 
action;  Time  tor  appeals. 

Any  party  participating  in  a  hearing 
conducted  pursuant  to  the  provisions  of 
this  subpart  may  appeal  any  final 
Commission  action.  To  be  timely,  such 
an  appeal  must  be  filed  with  an 
appropriate  federal  court,  as  provided  in 
Article  15.1(p)  of  the  Commission's 
Compact,  vtrithin  forty-five  (45)  days  of 
final  Commission  action. 

Dated:  November  21, 1997. 
Susao  M.  Weiaman, 
Secretary. 

(FR  Doc  97-31486  Filed  12-3-97;  8:45  am) 
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ACTION:  Final  rule. 


SUMMARY:  The  Railroad  Retirement 
Board  (Board)  revises  part  255  of  its 
regulations,  currently  entitled 
"Recovery  of  Erroneous  Payments",  to 
clarify  and  update  its  regulations  with 
respect  to  recovery  of  overpayments. 
The  revisions  more  clesirly  identify  the 
individuals  from  whom  recovery  may  be 
sought  and  under  what  circumstances 
recovery  of  an  overpayment  of  benefits 
will  be  made.  The  revisions  also  cover 
the  circumstances  under  which  such 
recovery  may  be  waived,  and  the 
circumstances  under  which  such 
recovery  may  be  terminated  or 
suspended  under  the  Board's  authorify 
concerning  administrative  relief  from 
recovery. 

DATE:  Effective  E)ecember  4, 1997. 

ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  MFORMAT10N  CONTACT: 

Thomas  W.  Sadler.  Senior  Attorney 
Railroad  Retirement  Board.  844  Rush 
Street,  Chicago.  Illinois  60611,  (312) 
751-4513,  TDD  (312)  751-4701. 

SUPPIEMENTARY  INFORMATION:  Fart  255  of 
the  Board's  regulations  has  not  been 
revised  since  1967.  Although  section  10 
of  the  Railroad  Retirement  Act  of  1974 
(45  U.S.C.  231i)  includes  provisions  for 
recovery  and  waiver  of  overpayments  of 
benefits  which  are  substantially  the 
same  provisions  included  in  the 
Railroad  Retirement  Act  of  1937  (45 
U.S.C.  228i,  superseded),  internal 
procedures  dealing  with  overpayments 
of  benefits  have  been  developed  which 
should  properly  be  included  in  the 
regulations  of  the  Board.  In  addition,  in 
the  Board's  view,  waiver  should  not  be 
available  with  respect  to  certain  types  of 
overpayments  and  this  proposed  rule 
reflects  those  proposals. 

The  title  of  part  255  is  revised  to 
"Recovery  of  Overpayments".  The  title, 
"Recovery  of  Erroneous  Payments", 
mistakenly  implies  that  all  such 
payments  were  caused  by  "fault". 
Overpayments  can  and  do  occur 
through  no  fault  of  the  recipients  of 
such  payments.  The  purpose  of  part  255 
is  to  set  out  regulations  to  govern  those 
instances  where  more  than  the  correct 
amount  of  benefits  has  been  paid, 
regardless  of  whether  or  not  "fault" 
exists. 

Section  255.1  replaces  previous 
S  255.1,  which  sets  out  statutory 
provisions,  with  an  introductory 
statement  to  summarize  what  is 
included  in  part  255. 

Section  255.2  defines  "overpayment" 
using  essentially  the  same  language  that 


is  used  in  previous  §  255.2  which 
defined  "erroneous  payments". 

Section  255.3  states  the  general  rule 
that  overpayments  shall  be  recovered  in 
all  cases  except  where  recovery  is 
waived  under  §  255.10  or  administrative 
relief  from  recovery  is  granted  under 
§  255.16  or  where  collection  is 
suspended  or  terminated  under  these 
regulations  or  the  Federal  Qaims 
Collection  Standards. 

Section  255.4  replaces  previous 
§  255.4,  which  simply  stated  in  a 
summary  manner  the  methods  by  which 
erroneous  payments  may  be  recovered, 
with  a  detailed  description  of  those 
individuals  from  whom  overpayments 
may  be  recovered. 

Sections  255.5-255.8  set  out  the 
methods  by  which  an  overpayment  of 
benefits  may  be  recovered.  These 
methods  include  recovery  by  cash 
payment  (§  255.5),  recovery  by  setoff 
from  any  subsequent  payment 
determined  to  be  payable  on  the  basis  of 
the  same  record  of  compensation 
(§  255.6),  recovery  by  deduction  in  the 
computation  of  a  residual  lump-sum 
death  benefit  payable  imder  the 
Railroad  Retirement  Act  (§  255.7),  and 
recovery  by  actuarial  adjustment  of  an 
annuify  (§  255.8).  These  sections  are 
substantially  similar  to  previous 
§§255.5-255.8.  However,  §  255.8, 
unlike  its  predecessor,  provides  that  an 
actuarial  adjustment  is  not  effective 
until  the  overpaid  annuitant  negotiates 
the  first  check  which  reflects  the 
actuarially  adjusted  rate. 

Section  255.9  provides  that  where 
recovery  of  an  overpayment  is  by  setoff 
which  can  be  effected  within  5  months 
and  the  individual  from  whom  recovery 
is  sought  is  an  enroUee  under  Medicare 
Part  B,  the  individual's  monthly 
Medicare  premium  will  be  paid  and  the 
balance  of  the  annuify  amount  will  be 
applied  toward  recovery  of  the 
overpayment.  This  section  is  new  and  is 
intended  both  to  save  the  agency  the 
administrative  costs  of  billing  an 
annuitant  for  his  or  her  Part  B  Medicare 
premium  where  his  or  her  annuify 
would  be  offset  in  its  entirety  to  recover 
an  overpaj^ment  and  also  to  avoid  a 
lapse  of  Medicare  coverage. 

Section  255.10  sets  out  the  general 
requirements  for  waiver  of  recovery  of 
an  overpayment  as  set  forth  in  the 
Railroad  Retirement  Act  and  replaces 
the  present  §§255.10  and  255.11. 

Section  255.11  defines  "fault"  and 
gives  examples  of  when  an  individual  is 
or  is  not  at  fault  based  upon  past  agency 
decisions.  Section  255.12  defines  when 
recovery  is  contrary  to  the  purpose  of 
the  Railroad  Retirement  Act,  based  upon 
past  agency  decisions.  Section  255.13 


defines  when  recovery  is  against  equify 
or  good  conscience. 

Sections  255.14  and  255.15  are  new 
sections  which  describe  special 
situations  where  waiver  of  recovery  of 
an  overpayment  is  not  available  or  is 
limited.  Specifically,  §  255.14  provides 
that  waiver  is  not  available  under 
certain  circumstances  when  recovery 
can  be  made  from  an  accrual  of  social 
seciuify  benefits.  Section  255.15 
provides  that  when  considering  waiver 
to  an  estate  of  an  individual,  recovery 
will  never  be  found  to  be  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act. 
Section  255.16  sets  out  internal  Board 
policy  governing  those  situations  where 
recovery  of  an  overpayment  may  not  be 
waived  under  section  10(c)  of  the 
Railroad  Retirement  Act,  thus 
extinguishing  the  debt,  but  where 
recovery  will  not  be  sought  for  equitable 
reasons. 

Section  255.17  is  new  and  explains 
how  an  overpayment  is  recovered  when 
that  overpayment  was  made  to  a 
representative  payee  under  part  266  of 
this  chapter. 

Sections  255.18  and  255.19,  which 
deal  with  compromise,  suspension,  or 
termination  of  the  collection  of 
overpayments  are  substantively 
identical  to  previous  §§  255.14  and 
255.15  with  the  exception  that 
references  to  the  Federal  Claims 
Collection  Standards  (4  CFR  Chapter  2) 
have  been  added. 

This  rule  was  published  as  a  proposed 
rule  on  December  28,  1995,  (60  FR 
67108).  The  Labor  Member  of  the  Board 
dissented  bom  publication  of  the 
proposed  rule.  His  reasons  for  doing  so 
were  published  in  the  supplementary 
information  section  of  the  proposed  rule 
(60  FR  67109).  Comments  on  the 
proposed  rule  were  invited  by  January 
29, 1996. 

Four  comments  were  received;  one 
from  an  individual,  two  bom 
individuals  representing  railway  labor 
organizations  and  one  from  an 
association  of  retired  railroad  workers. 
All  of  the  commenters  expressed 
agreement  with  the  views  of  the  Labor 
Member  set  forth  in  the  proposed  rule. 
(60  FR  67109).  In  addition,  the  Board 
received  the  joint  comments  of  rail  labor 
and  rail  management. 

Two  commenters  requested  that  the 
Board  adopt  the  Labor  Member's 
suggestion  to  include  in  the  regulation 
a  rule  under  which  an  individual  who 
is  overpaid  because  of  an  incorrect 
annuity  rate  caused  by  Board  error  and 
where  the  rate  continues  for  at  least  5 
months  after  the  Board  has  been  put  on 
notice  of  the  error,  would  be  presumed 
to  be  without  fault  for  any  payments 
after  the  fifth  month. 
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In  response  to  these  comments  and 
suggestions  from  rail  labor  and 
management  the  Board  has  added  a  new 
paragraph  (3)  to  §  255.11(e)  which 
provides  that  an  individual  shall  not  be 
considered  at  fault  with  respect  to  an 
overpayment  caused  by  the  agency's 
failure  to  reduce  his  or  her  annuity  after 
he  or  she  has  put  the  Board  on  notice 
of  an  event  which,  had  the  Board  acted, 
would  have  triggered  the  reduction. 

Another  commenter  criticized  section 
255.12(c)(2),  which  permits  the  Board  to 
consider  non-liquid  assets  in 
determining  whether  an  overpaid 
individual  has  the  financial  ability  to 
repay  the  overpayment.  The  commenter 
stated  that  one  should  not  have  to  sell 
his  or  her  tangible  personal  property  or 
real  estate  to  repay  an  overpayment.  The 
Board  believes  that  it  is  not 
unreasonable  to  require  an  individual 
who  has  received  an  overpayment  of 
benefits  and  who  has  substantial  equify 
in  real  estate  or  significant  holdings  in 
tangible  personal  property  such  as 
precious  metals,  antiques,  or  art  work  to 
liquidate  or  borrow  against  such 
holdings  to  repay  the  overpayment  he  or 
she  received  where  such  repayment 
would  not  affect  his  or  her  ability  to 
meet  ordinary  and  necessary  living 
expenses.  However,  the  Board  has 
revised  §  255.12(c)(2)  to  provide  Uiat  an 
individual  does  not  have  to  sell  his  or 
her  principal  residence  in  order  to  repay 
the  debt. 

A  commenter  also  objected  to 
Example  1  under  section  255.12.  In  the 
commenter's  view,  the  example 
indicated  that  future  medical  expenses 
could  not  be  taken  into  consideration 
when  determining  whether  an 
individual  is  financially  able  to  repay 
the  overpayment.  In  response  to  this 
conunent  and  the  suggestions  of  rail 
labor  and  rail  management  this  example 
has  been  revised  to  better  explain  how 
medical  expenses  will  be  considered  in 
determining  whether  waiver  is 
appropriate. 

Another  comment  was  directed 
toward  section  255.15  which  provides 
that  waiver  is  not  available  to  an  estate. 
The  commenter  argues  that  waiver 
should  be  available  to  an  estate  where 
recovery  of  the  overpajrment  would  be 
against  equity  or  good  conscience. 
Based  on  this  comment  and  the 
suggestions  of  rail  labor  and  rail 
management,  the  Board  has  modified 
the  wording  of  section  255.15  to  provide 
that  recovery  from  an  estate  will  never 
be  contrary  to  the  purpose  of  the 
Railroad  Retirement  Act.  but  could  be 
against  equify  and  good  conscience. 

Finally,  another  commenter  criticized 
proposed  section  255.16  which  provides 
that  de  minimis  overpayments 


(overpayments  under  $500)  shall  not  be 
waived.  The  commenter  argued  that 
many  of  these  overpayments  are  the 
result  of  Board  computational  error  and 
that  the  administrative  costs  of  pursuing 
such  small  amounts — not  to  mention  the 
ill  will  caused— would  suggest  that 
overpayments  this  small  should 
automatically  be  waived.  Based  on  this 
comment  and  the  views  of  rail  labor  and 
management,  the  Board  has  removed 
this  section. 

In  addition  to  the  comments 
discussed  above,  two  persons  requested 
the  Board  to  delay  final  action  on  this 
regulation  to  allow  railroad  labor  and 
railroad  management  to  reach  agreement 
on  the  substance  of  the  rule.  The  Board 
notes  that  the  promulgation  of 
regulations  is  the  sole  province  of  the 
Board,  and  although,  any  agreement 
resulting  from  negotiations  between  the 
parties  is  not  controlling  with  respect  to 
the  Board's  actions,  the  Board  has 
considered  and  adopted  various 
suggestions  made  by  rail  labor  and 
management  in  adopting  this  rule. 

The  Office  of  Management  and  Budget 
determined  that  this  is  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  There  are  no 
information  collections  associated  with 
this  rule. 

List  of  Subjects  in  20  CFR  Part  255 

Railroad  employees.  Railroad 
retirement. 

1.  For  the  reasons  set  out  in  the 
preamble,  title  20.  chapter  II,  part  255  of 
the  Code  of  Federal  Reflations  is 
revised  as  follows: 


PART  255— RECOVERY  OF 
OVERPAYMENTS 

255.1  Introduction. 

255.2  Overpayments. 

255.3  When  overpayments  are  to  be 
recovered. 

255.4  Persons  from  whom  overpayments 
may  be  recovered. 

255.5  Recovery  by  cash  payment. 

255.6  Recovery  by  setoff. 

255.7  Recovery  by  deduction  in 
computation  of  death  benefit. 

255.8  Recovery  by  adjustment  in 
connection  with  subsequent  payments. 

255.9  Individual  enrolled  under 
supplementary  medical  insurance  plan. 

255.10  Waiver  of  recovery. 

255.11  Fault. 

255.12  When  recovery  is  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act. 

255.13  When  recovery  is  against  equity  or 
good  conscience. 

255.14  Waiver  not  available  when  recovery 
can  be  made  from  accrual  of  social 
security  benefiu. 

255.15  Waiver  to  an  estate. 

255. 16  Administrative  relief  from  recovoy. 


255.17  Recovery  of  overpayments  &om  a 
representative  (wyee. 

255. 18  Compromise  of  overpayments. 

255.19  Suspension  or  termination  of  the 
collection  of  overpayments. 

Authority:  45  U.S.C.  231ff[b)(5):  45  U.S.C 
231i. 

S  255.1    Introduction. 

Section  10  of  the  Raifroad  Retirement 
Act  provides  for  the  recovery  of  an 
overpayment  of  benefits  to  an 
individual.  This  part  explains  when  an 
overpayment  must  be  recovered,  from 
whom  an  overpayment  may  be 
recovered,  and  when  recovery  of  the 
overpajrment  may  be  waived  or 
administrative  relief  fit)m  recovery 
granted,  and  circumstances  under 
which  the  overpayment  may  be 
compromised,  or  circumstances  imder 
which  recovery  of  the  overpayment  may 
be  suspended  or  terminated. 

§255.2    Overpayments. 

An  overpayment,  within  the  meaning 
of  this  part,  is  made  in  any  case  in 
which  an  individual  receives  a  payment 
under  the  Railroad  Retirement  Act,  all 
or  part  of  which  payment  he  or  she  is 
not  entiUed  to  receive. 

§255.3    When  ovwpaymenta  are  to  be 
recovered. 

Overpayments  shall  be  recovered  in 
all  cases  except  those  in  which  recovery 
is  waived  under  §  255.10  of  this  part  or 
administrative  relief  from  recovery  is 
granted  uiuler  §  255.16  of  this  part,  or 
where  the  overpayment  is  compromised 
or  recovery  is  terminated  or  suspended 
under  §§255.18  or  255.19  of  this  part 

§255.4    Persons  from  whom  overpayments 
may  be  recovered. 

(a)  Overpaid  individual.  The  Board 

may  recover  an  overpayment  from  the 
individual  to  whom  the  overpayment 
has  been  made  by  any  method  permitted 
by  this  part,  or  by  the  Federal  Claims 
Collection  Standards  (4  CFR  chapter  2) 
(Example  1  of  this  section).  If  the 
overpaid  individual  dies  before  recovery 
is  completed,  then  recovery  may  be 
effected  by  recovery  from  the  estate  or 
the  heirs  of  such  individual. 

(b)  Other  than  overpaid  individual. 
The  Board  may  recover  an  overpayment 
from  a  person  other  than  the  overpaid 
individual  if  such  person  is  receiving 
benefits  based  upon  the  same  record  of 
compensation  as  the  overpaid 
individual  under  a  statute  administered 
by  the  Board.  In  such  a  case,  the  Board 
will  ordinarily  recover  the  overpayment 
by  setoff  against  such  benefits  as  are 
provided  for  in  §  255.6  of  this  part 
(Example  2  of  this  section).  However, 
the  Board  may  ask  for  a  cash  refund  of 
the  overpayment 
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(c)  Individual  not  in  the  same 
household.  Recovery  under  paragraph 
(b)  of  this  section  may  be  made  &om  an 
individual  who  was  not  hving  in  the 
same  household,  as  defined  in  part  216 
of  this  chapter,  as  the  overpaid 
individual  at  the  time  of  the 
overpayment,  if  the  individual  from 
whom  recovery  is  to  be  made  either  was 
aware  that  benefits  were  being  paid 
incorrectly  or  benefitted  from  the 
overpayment.  (Example  3  of  this 
section). 

(d)  Examples.  This  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  An  employee  receiving  a 
disability  annuity  returns  to  work  without 
notifying  the  Board.  The  Board  discovers  that 
the  employee  is  working  and  determines  that 
the  employee  has  recovered  &om  his 
disability  and  has  been  overpaid.  The  Board 
requests  that  the  employee  repay  the 
overpayment  by  cash  refund  either  in  one 
lump  sum  or  in  installment  payments.  If  the 
employee  refuses,  the  Board  may  refer  the 
debt  to  a  collection  agency  or  the  Department 
of  Justice  for  civil  suit  or  may  collect  the  debt 
in  any  other  manner  permitted  by  law. 

Example  (2f.  The  employee  in  Example  1 
agrees  to  refund  the  overpayment  by  cash 
installment  payments.  However,  the 
employee  dies  before  repaying  the  total 
amount  of  the  overpayment.  At  his  death  the 
employee's  widow,  who  was  living  with  the 
employee  at  the  time  the  overpayment  was 
inciured,  becomes  entitled  to  a  widow's 
annuity.  The  Board  may  recover  the 
remainder  of  the  overpayment  from  any 
benefits  due  the  widow. 

Example  (3).  C.  a  child  of  a  deceased 
employee  by  his  first  marriage,  is  receiving 
a  disability  annuity  on  the  employee's  record 
of  compensation.  W,  the  employee's  second 
wife,  is  receiving  a  widow's  annuity  on  the 
employee's  record  of  compensation.  C  lives 
with  his  mother,  the  employee's  first  wife.  C 
marries  without  notifying  the  Board. 
Marriage  terminates  a  child's  annuity.  W  is 
not  aware  of  C's  marriage.  Upon  discovery  of 
C's  marriage,  the  Board  demands  that  C 
refund  the  overpaid  annuities;  C  refuses. 
Even  though  W  is  receiving  an  annuity  based 
upon  the  same  record  of  compensation  as 
that  of  C,  the  Board  will  not  recover  the 
overpayment  from  W  because  she  is  not  in 
the  same  household  as  C,  was  not  aware  of 
the  incorrect  beneRts  paid,  and  did  not 
benefit  from  them. 

f  2S5.5    Recovery  by  cash  payment 

The  Board  shall  have  the  right  to 
require  that  an  overpayment  to  an 
individual  be  immediately  and  fully 
repaid  in  cash  by  that  individual. 
However,  if  the  Board  determines  that 
the  individual  is  financially  unable  to 
pay  the  amount  of  the  indebtedness  in 
a  lump  sum,  payment  may  be  accepted 
in  regular  installments  in  accordance 
witli  the  Federal  Claims  Collection 
Standards,  found  in  4  CFR  chapter  2. 
These  standards  provide  that  whenever 
possible  installment  payments  should 


be  sufficient  in  amounts  and  frequency 
to  liquidate  the  debt  in  not  more  than 
3  years. 

S  255.6    Recovery  by  setoff. 

An  overpayment  may  be  recovered  by 
setoff  from  any  subsequent  payment 
determined  to  be  payable  imder  any 
statute  administered  by  the  Board  to  the 
individual  who  received  the 
overpayment.  An  overpayment  may  be 
recovered  from  someone  other  than  the 
overpaid  individual  by  setoff  from  a 
subsequent  payment  determined  to  be 
payable  to  that  other  individual  on  the 
basis  of  the  same  record  of 
compensation  as  that  of  the  overpaid 
individual. 

S  255.7    Recovery  by  deduction  In 
computation  of  death  benefit. 

In  computing  the  residual  lump  sum 
provided  for  in  part  234,  subpart  D,  of 
this  chapter,  the  Board  shall  include  in 
the  benefits  to  be  deducted  from  the 
applicable  percentages  of  the  aggregate 
compensation  provided  for  in  that  part 
all  overpayments,  whether  waived 
under  §  255.10  of  this  part  or  otherwise 
not  recovered,  that  were  paid  to  the 
employee  or  to  his  or  her  spouse  or  to 
his  or  her  survivors  with  respect  to  the 
employee's  employment. 

§  255.8    Recovery  by  ad|ustment  in 
connection  with  subsequent  payments. 

Recovery  of  an  overpayment  may  be 
made  by  permanently  reducing  the 
amount  of  any  annuity  payable  to  the 
individual  or  individuals  from  whom 
recovery  is  sought.  This  method  of 
recovery  is  called  an  actuarial 
adjustment  of  the  annuity.  The  Board 
cannot  require  any  individual  to  take  an 
actuarial  adjustment  in  order  to  recover 
an  overpayment  nor  is  an  actuarial 
adjustment  available  as  a  matter  of  right. 
An  actuarial  adjustment  does  not 
become  effective  until  the  overpaid 
individual  negotiates  the  first  armuity 
check  which  reflects  the  aimuity  rate 
after  actuarial  adjustment. 

Example.  An  annuitant  agrees  to  recovery 
of  a  S5,0OO  overpayment  by  actuarial 
adjustment.  However,  the  annuitant  dies 
before  negotiating  the  first  aimuity  check 
reflecting  the  actuariaily-reduced  rate.  The 
S5.000  is  not  considered  recovered.  If  the 
annuitant  had  negotiated  the  check  before  he 
died,  the  $5,000  would  be  considered  fully 
recovered. 

§  255.9    indlvidtjai  enrolled  under 
supplementary  medical  insurance  plan. 

Where  recovery  of  the  overpayment  is 
by  setoff  as  provided  for  in  §  255.6  of 
this  part,  and  where  recovery  of  the 
overpayment  by  such  means  will  be 
accomplished  within  a  period  of  5 
months,  and  the  individual  from  whom 


recovery  is  sought  is  an  enrollee  under 
Part  B  of  Title  XVIII  of  the  Social 
Security  Act  (Supplementary  Medical 
Insurance  Benefits  for  the  Aged  and 
Disabled),  an  amount  of  such 
individual's  monthly  benefit  which  is 
equal  to  his  or  her  obligation  for 
supplementary  medical  insurance 
premiums  will  be  applied  toward 
payment  of  such  premiums,  and  the 
balance  of  the  monthly  benefit  will  be 
applied  toward  recovery  of  the 
overpayment. 

5  255.1 0    Waiver  of  recovery. 

There  shall  be  no  recovery  from  any 
person  in  any  case  where  more  than  the 
correct  amount  of  annuities  or  other 
benefits  has  been  paid  to  an  individual 
or  where  payment  has  been  made  to  an 
individual  not  entitled  thereto  if  in  the 
judgment  of  the  Board: 

(a)  The  overpaid  individual  is  without 
fault,  and 

(b)  Recovery  would  be  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act 
or  would  be  against  equity  or  good 
conscience. 

§255.11    Fault 

(a)  Before  recovery  of  an  overpayment 
may  be  waived,  it  must  be  determined 
that  the  overpaid  individual  was 
without  fault  in  causing  the 
overpayment.  If  recovery  is  sought  from 
other  than  the  overpaid  individual  but 
the  overpaid  individual  was  not  without 
fault,  then  waiver  is  not  available. 
However,  see  §  255.16  of  this  part  for 
provisions  as  to  when  administrative 
relief  from  recovery  may  be  granted  in 
such  circiunstances. 

(b)  Fault  means  a  defect  of  judgment 
or  conduct  arising  from  inattention  or 
bad  faith.  Judgment  or  conduct  is 
defective  when  it  deviates  from  a 
standard  of  reasonable  care  taken  to 
comply  with  the  entitlement  provisions 
of  this  chapter.  Conduct  includes  both 
action  and  inaction.  Unlike  fraud,  fault 
does  not  require  a  deliberate  intent  to 
deceive. 

(c)  Whether  an  individual  is  at  fiatilt 
in  causing  an  overpayment  generally 
depends  on  all  circumstances 
surrounding  the  overpayment.  Among 
the  factors  the  Board  will  consider  are: 
the  ability  of  the  overpaid  individual  to 
imderstand  the  reporting  requirements 
of  the  Railroad  Retirement  Act  or  to 
realize  that  he  or  she  is  being  overpaid 
{e.g..  age,  education,  comprehension, 
physical  and  mental  condition);  the 
particular  cause  of  non-entitlement  to 
benefits;  and  the  number  of  instances  in 
which  the  individual  may  have  made 
erroneous  statements. 
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(d)(1)  Circimistances  in  which  the 
Board  will  find  an  individual  at  Cault 
include  but  are  not  limited  to: 

(i)  Failure  to  furnish  to  the  Railroad 
Retiiement  Board  information  which  the 
individtial  knew  or  should  have  knowrn 
to  be  material; 

(ii)  An  incorrect  statement  made  by 
the  individual  which  he  or  she  knew  or 
should  have  knovra  was  incorrect 
(including  furnishing  an  opinion  or 
conclusion  when  asked  for  facts);  and 

(iii)  Failure  to  return  a  payment 
which  the  individual  knew  or  should 
have  known  was  incorrect. 

(2)  Where  any  of  the  circiunstances 
listed  in  paragraph  (d)(1)  are  found  to 
have  occurred,  the  individual  shall  be 
presumed  to  be  not  without  fault  This 
presumption  may  be  rebutted,  but  the 
btuden  of  presenting  evidence  to  rebut 
the  presumption  is  on  the  individual. 

(3)  For  purposes  of  paragraph  (d)(l)(i), 
furnishing  information  to  the  Social 
Security  Administration  or  any  other 
agency  shall  not  be  considered  to 
constitute  furnishing  information  to  the 
Railroad  Retirement  Board. 

(4)  For  piuposes  of  this  section,  an 
error  on  the  part  of  the  agency  shall  not 
extinguish  fault  on  the  part  of  the 
individual. 

(e)  Qrciunstances  in  which  the  Board 
will  find  an  individual  not  at  fault 
include  but  are  not  limited  to: 

(1)  The  overpayment  is  the  result  of 
Board  error  of  which  the  overpaid 
individual  was  not  aware  and  could  not 
reasonably  have  been  expected  to  be 
aware  (Example  1  of  this  section). 

(2)  The  overpayment  is  the  result  of 
an  adjustment  to  the  overpaid 
individual's  aimuity  because  of 
entitiement  of  another  individual  to  an 
annuity  on  the  same  record  of 
compensation  as  that  of  the  overpaid 
individual  (Example  2  of  this  section). 

(3)  The  overpayment  is  the  result  of 
the  Board's  continuing  to  pay  an 
individual  after  he  or  she  has  notified 
the  Board  of  an  event  which  caused  or 
should  have  caused  a  reduction  in  his 
or  her  benefit;  provided  that  continued 
payment  of  the  unreduced  benefit  led 
the  individual  to  believe  in  good  faith 
that  he  or  she  was  entitied  to  the 
pajrments  subsequentiy  received. 

(f)  The  application  of  this  section  may 
be  illustrated  by  (he  following 
examples: 

Example  (1).  The  Board  makes  a 
mathematical  error  in  the  computation  of  an 
employee's  annuity,  thus  giving  the 
employee  a  higher  rate  than  he  or  she  is 
entitled  to  but  which  is  sufficiently  close  to 
the  estimated  rate  given  the  employee  at  the 
time  he  or  she  applied  for  the  annuity  that 
the  employee  believed,  in  good  faith,  that  the 
amount  was  correct  The  employee  is  not  at 


feult  in  causing  the  overpayment  in  this  case. 
The  overpayment  may  be  waived  If  the 
requiremenU  of  §  255.12  or  8  255.13  of  this 
part  are  met. 

Example  (2).  The  widow  and  four  minor 
children  of  a  railroad  employee  are  receiving 
benefits  from  the  Board  under  the  fiunily 
maximum.  Another  minor  child  not  living  in 
the  same  household  as  the  above  individuals 
is  also  determined  to  be  the  child  of  the 
deceased  employee.  The  widow  was  not 
aware  of  the  existeitce  of  this  child.  An 
award  of  benefits  to  this  child  causes  a 
reduction  in  benefits  to  the  other  individuals 
under  the  family  maximum  benefit  provision 
of  the  Social  Security  Act.  Because  of  normal 
administrative  delay  this  reduction  does  not 
take  place  for  a  period  of  2  months  after  its 
eCbctive  date.  The  widow  and  her  children 
are  without  fault  with  respect  to  this 
overpayment  The  overpayment  may  be 
waivied  if  the  requirements  of  §  255.12  or 
$255.13  of  this  part  are  met. 

1256.12   When  reoevary  la  eofilrary  to  the 
purpoM  01  the  AMrMtf  Rattramant  Act 

(a)  The  purpose  of  the  Railroad 
Retirement  Act  is  to  pay  retirement  and 
survivor  annuities  and  other  benefits  to 
eligible  beneficiaries.  It  is  contrary  to 
the  purpose  of  the  Act  for  an 
overpa)rmentto  be  recovered  from 
income  and  resources  which  the 
individual  requires  to  meet  ordinary 
and  necessary  living  expenses.  If  either 
income  or  resources,  or  a  combination 
thereof,  are  sufficient  to  meet  such 
expenses,  recovery  of  an  overpayment  is 
not  contrary  to  the  purpose  of  the  Act 

(b)  For  purposes  of  this  section, 
income  includes  any  funds  which  may 
reasonably  be  considered  available  for 
the  individual's  use,  regardless  of 
source,  including  inheritance  prospects. 
Income  to  the  individual's  spouse  or 
dependents  is  available  to  the 
individual  if  the  spouse  or  dependent 
lived  with  the  individual  at  the  time 
waiver  is  considered.  Types  of  income 
include  but  are  not  limited  to: 

(1)  Government  bcmefits.  such  as 
Black  Lung,  Social  Security,  Workers' 
Compensation,  and  Unemployment 
Compensation  benefits; 

(2)  Wages  and  self-employment 
income; 

(3)  Regular  incoming  payments,  such 
as  rent  or  pensions;  and 

(4)  Investment  income, 
(c)  For  purposes  of  this  section. 

resources  may  include: 

(1)  Liquid  assets,  such  as  cash  on 
hand,  the  value  of  stocks,  bonds,  savings 
accoimts.  mutual  fimds  and  the  like; 

(2)  Non-liquid  assets  (except  an 
individual's  primary  residence)  at  thefr 
fiafr  market  value;  and 

(3)  Accimiulated,  impaid  Federal 
benefits. 

(4)  For  purposes  of  paragraphs  (c)(1) 
and  (2)  of  this  section,  assets  concealml 


or  improperly  transferred  on  and  after 
the  date  of  notification  of  the 
overpayment,  other  than  cash  expended 
to  meet  ordinary  and  necessary  living 
expenses,  shall  be  included. 

(d)  Whether  an  individual  has 
sufficient  income  and  resources  to  meet 
ordinary  and  necessary  living  expenses 
depends  not  only  on  the  amount  of  his 
or  her  income  and  resources,  but  also  on 
whether  the  expenses  are  ordinary  and 
necessary.  While  the  level  of  expenses 
which  is  ordinary  and  necessary  may 
vary  among  individuals,  it  must  be  held 
at  a  level  reasonable  for  an  individual 
who  is  living  on  a  fixed  income.  The 
Board  will  consider  the  discretionary 
nature  of  an  expense  in  determining 
whether  it  is  reasonable.  Ordinary  and 
necessary  living  expenses  include: 

(1)  Fixed  living  expenses  such  as  food 
and  clothing,  rent,  mortgage  payments, 
utilities,  maintenance,  insurance  {e.g., 
life,  accident,  and  health  insurance), 
taxes,  installment -payments,  etc.; 

(2)  Medical,  hospital,  and  other 
similar  expenses; 

(3)  Expenses  for  the  support  of  others 
for  whom  the  individual  is  legally 
responsible;  and 

(4)  Kiiscellaneous  expenses  (e.g., 
newspapers,  haircuts). 

(e)  Where  recovery  of  the  fidl  amount 
of  an  overpayment  would  be  made  from 
income  and  resources  required  to  meet 
ordinary  and  necessary  living  expenses, 
but  recovery  of  a  lesser  amount  would 
leave  income  or  resources  sufficient  to 
meet  such  expenses,  recovery  of  the 
lesser  amount  is  not  contrary  to  the 
purpose  of  the  Act 

(f)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  (1).  A  remarried  widow,  W,  is 
overpaid  S6000  due  to  receipt  of  benefiU  on 
the  wage  records  of  both  her  late  husbands.       ^ 
It  has  been  determined  that  she  is  without 
fault  Her  financial  disclosure  statement 
reveals  monthly  income  greater  than  monthly 
expenses,  and  assets  of  S12,000,  SlO.OOO  of 
which  is  in  cash.  She  claims  to  be  saving 
these  funds  for  future  medical  expenses, 
because  she  has  a  progressive  disease.  While 
it  is  not  necessarily  contrary  to  the  purpoaes 
of  the  Act  to  recover  the  overpayment  in 
these  circumstances,  the  legitimate  medical 
expenses  associated  with  the  disease  must  be 
considered. 

Example  (2).  A  disability  annuitant,  D.  is 
overpaid  S33,0OO  because  of  simultaneous 
entitlement  to  workers'  compensation 
pajrments.  He  is  determined  to  be  without 
fault  He  claims  he  has  assumed  financial 
responsibility  for  his  adult  child  and  her 
children.  A  claimed  expense  for  which  the 
annuitant  has  no  legal  obligation  to  pay  does 
not  make  recovery  contrary  to  the  purpoaes 
of  the  Act 
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§256.13    Wtwn  recovery  is  against  equity 

(a)  Recovery  is  considered  to  be 
against  equity  or  good  conscience  if  a 
person,  in  reliance  on  payments  made  to 
him  or  her  or  on  notice  that  payment 
would  be  made,  relinquished  a 
significant  and  valuable  right  (Example 

1  of  this  section)  or  changed  his  or  her 
position  to  his  or  her  substantial 
detriment  (Example  2  of  this  section). 

(b)  An  individual's  ability  to  repay  an 
overpayment  is  not  material  to  a  finding 
that  recovery  would  be  against  equity  or 
good  conscience  but  is  relevant  with 
respect  to  the  credibility  of  a  claim  of 
detrimental  reliance  under  paragraph  (a) 
of  this  section. 

(q)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  (1).  After  being  informed  by  the 
Board  that  he  had  been  credited  with 
sufficient  years  of  raiLroad  service  to  retire  at 
age  60.  an  employee  quit  his  railroad  job  and 
applied  for  beneRts  under  the  Railroad 
Retirement  Act.  He  receives  benefits  for  six 
months  when  it  is  discovered  that  he  had 
insufficient  railroad  service  to  retire  at  age  60 
and  %vas  not  entitled  to  the  benefits  he 
received.  His  annuity  was  terminated. 
Because  the  employee  gave  up  his  seniority 
rights  when  he  quit  his  railroad  job,  he 
cannot  get  his  job  back.  It  is  determined  that 
the  employee  was  not  at  fault  in  causing  the 
>•    overpayments.  In  this  situation  recovery  of 
the  overpayment  would  be  against  equity  or 
good  conscience  because  the  overpaid 
individual  gave  up  a  valuable  right. 

Example  (2).  A  widow,  having  been 
awarded  aimuities  for  herself  and  her 
daughter,  entered  her  daughter  in  a  private 
school.  The  widow  did  not  have  substantial 
assets  and  her  income,  apart  from  the 
annuities  she  received  in  the  amounts 
payable,  would  not  have  been  sufBcient  for 
her  to  have  undertaken  the  obligation  to  send 
her  daughter  to  private  school.  In  order  to 
pay  for  the  schooling  she  took  out  a  loan  and 
used  the  monthly  annuities  to  pay  interest 
and  principal  on  the  loan.  After  the  widow 
^    and  her  daughter  had  received  payments  for 
almost  a  year,  the  deceased  employee  was 
found  not  to  have  been  insured  under  the 
Railroad  Retirement  Act.  Therefore,  all 
payments  to  the  widow  and  child  were 
erroneous  and  the  annuities  were  terminated. 
It  is  determined  that  the  widow  was  not  at 
feult  in  causing  the  overpayment.  Having 
incurred  a  financial  obligation  (the  school 
loan)  toward  which  the  benefits  had  been 
applied,  the  widow  was  in  a  worse  position 
fiiiianciaUy  than  if  she  and  her  daughter  had 
never  been  entitled  to  benefits.  In  this 
situation,  the  recovery  of  the  overpayment 
would  be  against  equity  or  good  conscience. 

§255.14    Waiver  not  available  when 
recovery  can  be  made  from  accrual  of 
social  security  benefits. 

Where  the  overpayment  is  the  result 
of  a  reduction  of  benefits  payable  under 
the  Railroad  Retirement  Act  due  to  the 
overpaid  individual's  entitlement  to 


social  security  benefits  and  recovery  of 
such  overpayment  may  be  made  by 
offset  against  an  accrual  of  social 
security  benefits,  it  shall  not  be 
considered  to  be  against  equity  or  good 
conscience  or  contrary  to  the  purpose  of 
the  Railroad  Retirement  Act  to  recover 
the  overpayment  by  ofi^set  against  the 
accrual.  Consequently,  in  such  a  case 
recovery  of  an  overpayment  is  not 
subject  to  waiver  consideration. 

§255.15    Waiver  to  an  estate. 

It  shall  never  be  considered  contrary 
to  the  purpose  of  the  Railroad 
Retirement  Act  to  recover  an 
overpayment  from  the  estate  of  an 
overpaid  individual. 

§255.16    Administrative  relief  from 
recovery. 

(a)  Where  the  Board  seeks  to  recover 
an  overpayment  from  someone  other 
than  the  overpcud  individual,  as 
provided  for  in  §  255.4  of  this  part,  and 
where  waiver  of  recovery,  as  provided 
for  in  §  255.10  of  this  part,  is  not 
available  because  the  overpaid 
individual  was  at  fault  as  defined  in 

§  255.11  of  this  part,  the  Board  may 
forego  recovery  of  the  overpayment 
where  the  individual  from  whom 
recovery  is  sought  was  not  at  fault  in 
causing  the  overpayment  and  where 
recovery  is  contrary  to  the  purpose  of 
the  Railroad  Retirement  Act  as  defined 
in  §255.12  of  this  part. 

(b)  Application  of  administrative 
relief  from  recovery  with  respect  to  a 
given  person  from  whom  recovery  may 
be  made  shall  have  no  effect  on  the 
authority  of  the  Board  to  recover  the 
overpayment  from  anyone  else  bom 
whom  recovery  may  be  sought. 

(c)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  (J):  An  employee,  through  his 
own  fault,  causes  an  overpayment  in  his 
aimuity.  The  employee  dies  before  the 
overpayment  can  be  recovered  from  him  and 
he  leaves  no  estate.  A  widow's  annuity  is 
payable  on  the  employee's  compensation 
record.  The  widow  was  not  at  fault  in 
causing  the  overpayment.  The  Board  may 
recover  the  remainder  of  the  overpayment  by 
setoff  against  the  widow's  annuity.  However, 
it  may  forego  recovery  under  this  section  if 
such  recovery  would  be  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act  as 
defined  in  %  255.12  of  this  part.  Since  this  is 
not  a  waiver  of  the  overpayment,  the  Board 
is  tree  to  recover  the  overpayment  from  the 
widow  at  a  later  date,  for  example,  if  an 
accrual  of  benefits  should  become  payable,  or 
if  it  determines  that  such  recovery  would  not 
be  against  the  purpose  of  the  Railroad 
Retirement  Act. 

Example  (2):  A  representative  payee  for  a 
retarded  child,  through  her  own  fault,  causes 
an  overpayment  in  the  child's  annuity.  The 
overpaid  amounts  were  used  for  the  benefit 


of  the  child.  The  representative  payee  dies 
before  the  overpayment  can  be  recovered 
from  her  and  she  leaves  no  estate.  The  Board 
may  not  waive  the  remainder  of  the 
overpayment  with  respect  to  the  child  since 
for  piuposes  of  waiver  the  representative 
payee  is  considered  the  overpaid  individual 
(see  §  255.17  of  this  p>art)  and  the  overpaid 
individual  was  at  fault.  However,  if  the  child 
was  not  at  foult  in  causing  the  overpayment 
and  recovery  would  be  contrary  to  the 
purpose  of  the  Railroad  Retirement  Act  as 
defiined  in  §  255.12  of  this  part,  then  the 
Board  may  forego  recovery  of  the 
overpayment  from  the  child's  annuity  under 
this  section. 

§256.17    Recovery  of  overpayments  from  a 
representative  payee. 

(a)  Joint  liability.  In  general,  if  an 
overpayment  is  made  to  an  individual 
receiving  benefits  as  a  representative 
payee  (see  part  266  of  this  chapter)  the 
Board  may  recover  the  overpayment 
trom  either  the  representative  payee  or 
the  beneficiary,  or  both.  If  the 
beneficiary  is  currently  receiving 
benefits,  either  in  his  or  her  own  right 
or  through  a  representative  payee,  the 
Board  will  generally  propose  to  recover 
the  overpayment  by  setoff  against  those 
benefits  as  provided  for  in  §  255.6  of 
this  part.  If  the  beneficiary  is  not 
ciurently  receiving  benefits  but  the 
representative  payee  is  receiving 
benefits,  then  the  Board  will  generally 
propose  to  recover  the  overpayment  by 
setoff  against  those  benefits. 

(b)  Waiver  of  overpayments.  For 
purposes  of  §  255.10  of  this  part  (Waiver 
of  recovery),  if  it  is  determined  that  the 
representative  payee  was  at  fault  in 
causing  the  overpayment  there  may  be 
no  waiver  of  the  overpayment  either  as 
to  the  representative  payee  or  the 
beneficiary.  However,  if  the  beneficiary 
was  not  at  fault  in  causing  the 
overpayment  he  or  she  may  be  eligible 
for  administrative  relief  frvm  recovery 
under  §  255.16  of  this  part. 

(c)  This  section  may  be  illustrated  by 
the  following  examples: 

Example  (1).  M  is  receiving  a  child's 
annuity  as  a  representative  payee  for  her 
disabled  son,  S.  With  M's  knowledge  S 
marries.  Although  both  M  and  S  know  that 
marriage  terminates  the  child's  annuity, 
neither  of  them  informs  the  Board  of  this 
event.  Both  M  and  S  are  liable  for  any 
overpayment  caused.  Waiver  is  not  available 
since  M  would  be  considered  at  fault  in 
causing  the  overpayment.  Administrative 
relief  from  recovery  is  not  available  to  S  since 
he  would  also  be  considered  at  fisult. 

Example  (2).  R  is  a  representative  payee  for 
B,  who  resides  in  a  skilled-care  fecility.  R  is 
found  to  be  at  fault  in  causing  an 
overpayment  of  benefits  to  B.  The  Board  may 
recover  the  overpayment  from  either  R  or  B. 
Waiver  is  not  available  because  R  was  at  fault 
in  causing  the  overpayment.  However,  if  B 
was  not  at  fault  in  causing  the  overpayment 
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he  or  she  may  be  entitled  to  administrative 
relief  from  recovery  under  §  255.16  of  this 
part 

§256.18    Compromise  of  overpayments. 

(a)  This  section  sets  forth  the 
principal  standards  which  the  Board 
applies  in  exercising  its  authority  under 
31  U.S.C.  3711  to  compromise  an 
overpayment.  In  addition,  die  Board 
may  compromise  an  overpayment  under 
the  Federal  Claims  Collection  Standards 
set  forth  in  4  CFR  part  103. 

(b)  An  overpayment  may  be 
compromised  only  if  it  is  in  the  best 
interest  of  the  agency.  Circumstances 
and  factors  to  be  considered  are: 

(1)  The  overpayment  cannot  be 
collected  because  of  the  overpaid 
individual's  inability  to  pay  the  full 
amount  of  the  overpayment  within  a 
reasonable  time; 

(2)  The  overpaid  individual  refuses  to 
pay  the  overpayment  in  full  and  it 
appears  that  enforced  collection 
procedures  wall  take  an  inordinate 
amount  of  time  or  that  the  cost  of 
collecting  does  not  justify  the  enforced 
collection  of  the  fidl  amount;  or 

(3)  There  is  doubt  that  the  Board 
could  prove  its  case  in  court  for  the  full 
amoimt  claimed  because  of  a  bona  fide 
dispute  as  to  the  facts  or  because  of  the 
legal  issues  involved. 

§256.19    Suspension  or  tsrmlnallon  of  the 
colioetion  of  ovsrpaymonts. 

This  section  sets  forth  the  principal 
standards  which  the  Board  applies  in 
approving  the  suspension  or 
termination  of  the  collection  of  an 
overpayment.  In  addition  the  Board  may 
suspend  or  terminate  collection  under 
the  Federal  Claims  Collection  Standards 
set  forth  in  4  CFR  part  104. 

(a)  Collection  action  on  a  Board  claim 
may  be  suspended  temporarily  when 
the  debtor  cannot  be  located  and  there 
is  reason  to  believe  future  collection 
action  may  be  productive  or  collection 
may  be  effected  by  offset  in  the  near 
future. 

(b)  Collection  action  may  be 
terminated  when: 

(1)  The  debtor  is  unable  to  make  any 
substantial  payment; 

(2)  The  debtor  cannot  be  located  and 
oBset  is  too  remote  to  justify  retention 
of  the  claim; 

(3)  The  cost  of  collection  action  will 
exceed  the  amount  recoverable;  or 


By  Authority  of  the  Board. 

Beatrice  Ezenki. 

Secretary  to  the  Board. 
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Non-U.S.-Ucensad  Satellites  Providing 
Dofnestic  and  International  Service  In 
the  United  States 

AQBICY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


(4)  The  claim  is  legally  without  merit 
or  cannot  be  substantiated  by  the 
evidence! 

Dated:  November  21, 1997. 


SUmMW:  In  this  final  rule,  the  Federal 
Communications  Commission 
(Commission)  adopts  a  new  standard  for 
foreign  participation  in  the  U.S.  satellite 
services  market  consistent  with  the 
United  States'  obligations  under  the 
WTO  Basic  Telecom  Agreement.  The 
common  sense  rules  and  procedures  we 
establish  will  provide  opportimities  for 
foreign  entities  to  deliver  satellite 
services  in  this  country.  The  Uberalized 
market  conditions  that  will  result  from 
the  WTO  Basic  Telecom  Agreement  will 
allow  U.S.  companies  to  enter 
previously  closed  foreign  markets. 
These  joint  initiatives  will  benefit  U.S. 
consumers  by  increasing  the  availability 
of  various  satellite  services,  providing 
more  alternatives,  reducing  prices,  and 
facilitating  technological  innovation. 
This  new  environment  will  encourage  a 
more  competitive  satellite  market  in  the 
United  States,  as  well  as  spur 
development  of  broader,  more  global 
satellite  systems.  It  will  also  foster 
greater  opportunity  for  communications 
across  national  boundaries  by  making  it 
easier  for  consiuners  worldwide  to  gain 
access  to  people,  places,  information, 
and  ideas. 

DATES:  These  amendments  contain 
information  collection  requirements 
which  are  not  effective  imtil  approved 
by  the  Office  of  Management  and 
Budget,  subject  to  5  U.S.C.  801(a)(3). 
FCC  will  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date.  Public  and  agency 
comments  on  the  modifications  to  the 
information  collections  are  due  on  or 
bafore  February  2, 1998. 
I^>R  FURTHER  INFORMATION  CONTACT: 
Linda  Haller  at  (202)  418-0760,  Tenia 
Haima  at  (202)  418-0762,  or  Laurie 
Sherman  at  (202)  418-0429  of  the 
International  Bureau.  For  additional 


information  concerning  the  information 
collections  contained  in  this  Report  and 
Order,  contact  Judy  Boley  at  (202)  41S- 
0214,  or  via  the  Internet  at 
jboley®fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  IB  Docket  No.  96-111;  CC 
Docket  No.  93-23;  FCC  97-399,  adopted 
November  25. 1997  and  released 
November  26,  1997.  The  complete  text 
of  this  Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  N.W. 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.  (ITS.  Inc.).  1231  20th 
Sti^eet.  N.W..  Washington,  IX:  20036, 
telephone:  202-857-3800;  facsimile: 
202-857-3805. 

This  Report  and  Order  contains  a 
modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  Report  and  Order,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  on  or 
before  February  2,  1998;  OMB 
notification  of  action  is  due  Febniary  2, 
1998.  Comments  should  address:  (a) 
Whether  the^ollection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

This  Report  and  Order  contains 
modifications  to  approved  collections 
and  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
imder  Section  3507(d)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d)).  For 
copies  of  the  submissions  contact  Judy 
Boley  at  (202)  418-0214.  A  copy  of  any 
comments  filed  with  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  following  address  at  the 
Commission:  Federal  Communications 
Commission,  Performance  Evaluation 
and  Records  Management  Branch,  Room 
234,  Paperwork  Reduction  Project,  OMB 
No.  3060-0678.  Washington,  D.C. 
20554.  For  further  information  contact 
Judy  Boley,  (202)  418-0214. 

OA4B  Approval  Number:  3060-0678. 
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Title:  Commission's  Rules  and 
Regulations  for  Satellite  Applications 
and  Licensing  Procedures. 

form  Number:  312. 

Type  of  Review:  Revision  of  existing 
collections. 

Respondents:  Businesses  or  other  for 
profit  organizations,  including  small 
businesses,  governments.  ^ 

Number  of  Respondents:  1,310. 

Estimated  Time  Per  Response:  The 
Commission  estimates  that  all 
respondents  will  hire  an  attorney  or 
legal  assistant  to  complete  the  form.  The 
time  to  retain  these  services  is  2  hours 
per  respondent. 

Total  Annual  Burden:  2,620  hours. 

Estimated  Costs  Per  Respondent:  This 
includes  the  charges  for  hiring  an 
attorney,  legal  assistant,  or  engineer  at 
$150  an  hour  to  complete  the 
submissions.  The  estimated  average 
time  to  complete  the  Form  312  is  11 
hours  per  response.  The  estimated 
average  time  to  complete  space  station 
submissions  is  20  hours  per  response. 
The  estimated  average  time  to  prepare 
submissions  using  non-U.S.  licensed 
satellites  is  22  hours  per  response.  The 
estimated  average  time  to  complete  the 
ASIA  submission  is  24  hours  per 
respyonse.  Fee  amounts  vary  by  type  of 
service  and  application.  Total  fee 
estimates  for  industry  are  approximately 
$5,800,000.00. 

Needs  and  Uses:  In  accordance  with 
the  Communications  Act,  the 
information  collected  will  be  used  by 
the  Commission  in  evaluating 
applications  requesting  authority  to 
operate  pursuant  to  part  25  of  the 
Commission's  rules.  The  information 
will  be  used  to  determine  the  legal, 
technical,  and  financial  ability  of  the 
applicants  and  will  assist  the 
Commission  in  determining  whether 
grant  of  such  authorizations  are  in  the 
public  interest 

Summary  of  Report  and  Order 

1 .  In  this  Report  and  Order,  the 
Commission  takes  an  historic  step  by 
implementing  the  market  opening 
commitments  made  by  the  United  States 
in  the  World  Trade  Organization  (WTO) 
Agreement  on  Basic 
Telecommunications  Services  (WTO 
Basic  Telecom  Agreement).  ■  The  WTO 
Basic  Telecom  Agreement,  which  will 
take  effect  on  January  1, 1998,^  is  the 


>  The  results  of  the  WTO  basic 
telecommunications  services  negotiations  are 
incorporated  into  the  General  Agreement  on  Trade 
in  Services  (GATS)  by  the  Fourth  Protocol  to  the 
GATS  (April  30.  1996).  36  I.UM.  336  (1997)  (the 
"Fourth  Protocol  to  the  GATS").  These  results,  as 
well  as  the  basic  obligations  contained  in  the  GATS, 
are  referred  to  in  this  summary  as  the  "WTO  Basic 
Telecom  Agreement." 

1  See  13  of  the  Fourth  Protocol  to  the  CATS. 


culmination  of  the  efforts  of  the  United 
States  and  68  other  WTO  Members  to 
bring  competition  to  global  markets  for 
telecommunications  services,  including 
satellite  services.  The  WTO  Basic 
Telecom  Agreement  is  centered  on  the 
principles  of  open  markets,  private 
investment,  and  competition.  It  covers 
nations  that  account  for  90  percent  of 
worldwide  telecommunications  services 
revenues.  By  opening  markets 
worldwide,  the  WTO  Basic  Telecom 
Agreement  will  allow  new  entrants  to 
deploy  innovative,  cost-effective 
technologies,  and  thereby  advance  the 
growth  of  satellite  services  around  the 
globe. 

2.  The  Commission  is  optimistic  that 
global  implementation  of  the  WTO 
Basic  Telecom  Agreement  will  result  in 
significant  worldwide  benefits  to 
consumers  and  providers.  At  the  same 
time,  it  recognizes  that  much  work 
needs  to  be  done  to  ensure  that  the 
promise  of  the  WTO  Basic  Telecom 
Agreement  is  fulfilled.  With  this  Report 
and  Order  and  the  companion  Foreign 
Participation  in  the  U.S. 
Telecommunications  Market  Report  and 
Order,^  the  Commission  has 
implemented  the  letter  and  the  spirit  of 
the  market  opening  commitments  made 
by  the  United  States.  The  Commission 
expects  that  foreign  entities  will  begin 
to  enter  and  compete  in  the  U.S.  market 
soon  after  January  1,  1998.  The 
Commission  also  expects  that  U.S. 
providers  will  likewise  be  able  to  enter 
and  compete  in  previously-closed 
foreign  markets. 

3.  Under  the  terms  of  the  WTO  Basic 
Telecom  Agreement,  the  United  States 
has  committed  to  allow  foreign 
suppliers  to  provide  a  broad  range  of 
basic  telecommunications  services, 
including  satellite  services,  in  the 
United  States.  In  retiun,  most  of  the 
world's  major  trading  nations  have 
made  binding  conunitments  to  move 
from  monopoly  provision  of  basic 
telecommiuiications  services  to  open 
entry  and  procompetitive  regulation  of 
these  services.  In  this  Report  and  Order, 
the  Commission  implements  the  United 
States'  commitments  to  provide  access 
to  the  U.S.  market  for  satellite  services 
by  establishing  a  framework  for 
assessing  applications  by  non-U.S. 
licensed  satellite  systems  to  serve  the 
United  States. 

4.  The  common  sense  policies  and 
rules  the  Commission  adopts  will 
produce  substantial  public  interest 
benefits  for  U.S.  consumers.  First,  they 


will  facilitate  greater  competition  in  the 
U.S.  satellite  services  market  Enhanced 
competition  in  the  U.S.  market,  in  turn, 
will  provide  users  more  alternatives  in 
choosing  communications  providers 
and  services,  as  well  as  reduce  prices 
and  facilitate  technological  innovation. 
In  addition  to  encoiuBging  a  more 
competitive  satellite  market  in  the 
United  States,  this  new  environment 
will  spur  development  of  broader,  more 
global  satellite  systems.  These 
advancements  will  foster  greater  global 
community  benefits  by  providing  users, 
ranging  from  individual  consumers  and 
businesses  to  schools  and  hospitals, 
increased  access  to  people,  places, 
information,  and  ideas  worldwide. 

5.  In  the  companion  Foreign 
Participation  Order,  the  Commission      % 
takes  parallel  steps  to  carry  out  the 
market  o{>emng  commitments  made  by 
the  United  States  in  the  WTO  Basic 
Telecom  Agreement.  That  order 
establishes  a  framework  for  facilitating 
entry  into  the  U.S.  market  by  foreign 
entities  for  provision  of 
telecommunications  services  (other  than 
satellite  services).  As  in  the  companion 
order,  in  this  Report  and  Order  the 
Commission  adopts  for  satellite  services 
an  approach  that  encourages  foreign 
entry.  Both  decisions  are  guided  by  the 
common  objective  of  promoting 
competition  in  the  U.S.  market,  and 
achieving  a  more  competitive  global 
market  for  all  basic  telecMnmunications 
services. 

6.  While  the  United  States  was 
negotiating  the  WTO  Basic  Telecom 
Agreement,  the  Commission  was 
exploring  measures  to  increase 
opportunities  for  foreign  entry  in  the 
United  States  satellite  services  market. 
The  Commission  began  this  proceeding 
in  May  1996  by  issuing  a  Notice  of 
Proposed  Rulemaking.*  The  NPRM 
proposed  a  uniform  framework  for 
permitting  foreign-licensed  satellite 
systems  to  serve  the  United  States. 
Adopted  when  only  a  few  of  the  world's 
satellite  markets  were  open  to 
competition  by  U.S.  providers,  the 
NPRM  proposed  to  evaluate  the 
effective  competitive  opportunities 
(ECO)  in  the  country  in  which  the 
foreign  satellite  was  licensed  (the  ECO- 
Sat  test)  prior  to  granting  an  application 
to  serve  the  United  States.  After  the 
conclusion  of  the  WTO  Basic  Telecom 
Agreement,  the  Commission  issued  a 
Further  Notice  of  Proposed  Rulemaking 
revising  its  proposals  based  on  the 


>  Foreign  Participation  in  the  U.S. 
Telecommunications  Market  Report  and  Order.  FCC 
97-398  (released  November  26, 1997)  (Foreign 
Participation  Order). 


*  In  the  Matter  of  Amendment  of  the 
Commission's  Regulatory  Policies  to  Allow  Non- 
U.S.  licensed  Space  Stations  to  Provide  Domestic 
and  International  Satellite  Service  in  the  United 
States,  Notice  of  Proposed  Rulemaking,  1 1  FCC  Red 
18178  (1996).  61  FR  32398  (June  24,  1996)  {NPRA41. 


Federal  Register  /  Vol.  62,  No.  233  /  Thursday,  December  4.  1997  /  Rules  and  Regulations    64169 


market-opening  changes  that  should 
result  from  the  Agreement.'  Both  the 
NPRM  and  the  FNPRM  refiect  the 
Commission's  continuing  objective  to 
foster  development  of  innovative 
satellite  communications  services  for 
U.S.  consumers  through  fair  and 
vigorous  competition  among  multiple 
service  providers,  including  foreign- 
licensed  satellites. 

7.  Specifically,  in  this  Report  and 
Order,  the  Commission  adopts  a 
framework  under  which  it  will  consider 
requests  for  access  by  non-U.S.  licensed 
satellites*  into  the  United  States.  As 
required  by  Title  III  of  the 
Communications  Act  of  1934,  as 
amended  (Communications  Act),  we 
will  examine  all  requests  to  determine 
whether  grant  of  authority  is  consistent 
with  the  public  interest,  convenience 
and  necessity.^  In  making  this 
determination,  we  will  consider  public 
interest  factors  such  as  the  effect  on 
competition  in  the  United  States, 
spectrum  availability,  eligibility  and 
operating  requirements,  as  well  as 
national  security,  law  enforcement,  and 
trade  and  foreign  policy  concerns  raised 
by  the  Executive  Branch.  The 
Commission  adopts  a  presumption  that 
entry  by  WTO  Member  satellite  systems 
will  promote  competition  in  the  U.S. 
satellite  services  market.  Opposing 
parties  may  rebut  the  presumption  by 
showing  that  granting  the  application 
would  cause  competitive  harm  in  the 
U.S.  satellite  services  market.  Although 
we  find  that  license  conditions  will 
generally  provide  sufficient  protection 
against  anticompetitive  conduct,  we 
recognize  the  possibility  that 
circumstances  might  arise  in  which 
conditions  might  not  adequately 
constrain  the  potential  for 
anticompetitive  harm  in  the  U.S. 
market.  In  such  cases,  the  Commission 
reserves  the  right  to  attach  additional 
conditions  to  a  license  grant,  or  in  the 
exceptional  case  in  which  grant  would 
lose  a  very  high  risk  to  competition, 
deny  an  application. 

8.  The  Commission  will  apply  the 
presumption  that  entry  will  promote 
competition  to  affiliates  of 
intergovernmental  satellite 
organizations  (ICO)  licensed  by  WTO 


'  Amendment  of  the  Commission's  Regulatory 
Policies  to  Allow  Non-U.S.-Licensed  Space  Stations 
to  Provide  Domestic  and  International  Satellite 
Service  in  the  United  States.  Further  Notice  of 
Proposed  Rulemaking,  FCX  97-252  (released  July 
18,  1997).  62  FR  40494  Ouly  29.  1997)  (FNPRM). 

•The  phrase  "non-U.S."  licensed  satellite  system 
or  operator  means  one  that  does  not  hold  a 
commercial  space  station  license  from  the 
Commission.  By  contrast,  a  "U.S."  satellite  system 
or  operator  means  one  whose  space  station  is 
licensed  by  the  Commission. 

^ 47  V.S.C.  301.  et.seq. 


Members.  For  applications  from 
COMSAT  to  provide  U.S.  domestic 
service  via  P^JTELSAT  or  Inmarsat,  the 
Commission  will  require  COMSAT  to 
waive  its  immunity  from  suit  and 
demonstrate  that  the  service  will 
enhance  competition  in  the  U.S.  market. 
For  satellites  licensed  by  non-WTO 
Members  and  for  all  satellites  providing 
Direct-to-Home  (DTH),  Direct 
Broadcasting  Satellite  (DBS),  and  Digital 
Audio  Radio  Services  (DARS),  we  will 
examine  whether  U.S.  satellites  have 
effective  competitive  opportunities  in 
the  relevant  foreign  markets  to 
determine  whether  allowing  the  foreign- 
licensed  satellite  to  serve  the  United 
States  would  satisfy  the  comi>etition 
component  of  the  public  interest 
analysis. 

9.  This  new  framework  is  based  on 
consideration  of  over  100  comments 
submitted  from  parties  around  the 
world  over  the  course  of  more  than  a 
year,  is  grounded  in  the  public  interest 
requirements  of  the  Communications 
Act  and  the  procompetitive  principles 
of  the  WTO  Basic  Telecom  Agreement, 
sets  forth  clear  criteria  for  entry  into  the 
United  States  by  various  types  of  non- 
U.S.  satellites,  delineates  the  applicable 
Commission  rules  and  describes  in 
detail  the  procedures  for  applications  to 
provide  service  in  the  United  States 
using  a  non-U.S.  licensed  satellite.  This 
framework  will  largely  replace  the 
Commission's  current  approach  of 
reviewing  applications  involving  non- 
U.S.  licensed  satellites  based  on  the 
individual  circumstances  before  it  The 
Commission  expects  that  our  new 
framework  will  encourage  and  ease 
entry  by  non-U.S.  satellites  into  the  U.S. 
market  and  that  the  occasional  request 
the  Commission  receives  today 
involving  a  non-U.S.  licensed  satellite 
will  become  more  common.  At  the  same 
time,  the  Commission  plans  to  continue 
to  look  carefully  at  market  opening 
measures  enacted  by  the  rest  of  the 
world. 

10.  Policy  Objectives.  The  purpose  of 
this  Report  and  Order  is  to  establish  a 
new  framework  to  facilitate  competitive 
entry  in  the  U.S.  satellite  services 
market  by  non-U.S.  licensed  satellites, 
consistent  with  the  WTO  Basic  Telecom 
Agreement  Providing  opportunities  for 
non-U.S.  licensed  satellites  to  deliver 
services  in  this  country  should  bring 
U.S.  consumers  the  benefits  of  enhanced 
competition  and  afford  greater 
opportunities  for  U.S.  companies  to 
enter  previously  closed  foreign  markets, 
thereby  stimulating  a  more  competitive 
global  satellite  services  market. 

11.  WTO  Members.  The  Commission 
adopts  an  open  entry  standard  for 
applicants  seeking  to  access  satellite 


systems  licensed  by  WTO  Members  to 
provide  satellite  services  covered  under 
the  WTO  Basic  Telecom  Agreement.  An 
open  entry  policy  will  enable  U.S. 
j:onsumers  to  enjoy  the  benefits  of 
Increased  competitfon  in  U.S.  markets. 
The  Commission  presumes  that  entry 
will  enhance  competition  in  light  of  the 
fact  that  so  many  WTO  Members  have 
committed  to  lifting  entry  restrictions 
and  adopting  competitive  safeguards. 
Where  necessary  to  constrain  the 
potential  for  anticompetitive  harm  in 
the  U.S.  market  for  satellite  services,  the 
Commission  reserves  the  right  to  attach 
conditions  to  a  grant  of  authority,  and 
in  the  exceptional  case  in  which  an 
application  poses  a  very  high  risk  to 
competition,  to  deny  an  application. 

12.  Non-WTO  Members.  The 
Commission  continues  to  be  concerned 
about  effective  competitive 
opportunities  for  U.S.  satellite  systems 
in  non-WTO  Member  markets.  It  finds 
that  the  market  conditions  that  existed 
when  the  Commission  proposed  to 
adopt  an  ECO-Sat  test,  which 
determines  whether  there  are  effective 
competitive  opportunities  for  U.S. 
satellites  in  the  foreign  market,  have  not 
changed  sufficiently  with  respect  to 
coimtries  that  are  not  members  of  the 
WTO.  The  Commission  therefore  finds 
that  it  will  serve  the  goals  of  our 
international  satellite  policy  to  apply 
the  ECO-Sat  test  in  the  context  of 
applications  horn  non-WTO  Member 
entities  and  encourage  such  countries  to 
open  their  markets  to  competition. 

13.  Semces  Not  Covered  by  the  WTO 
Basic  Telecom  Agreement.  The 
Commission  finds  that  circumstances 
that  existed  when  it  proposed  to  adopt 
an  ECO-Sat  test  have  not  changed 
sufficiently  with  respect  to  DTH 
services.  DBS  services,  and  DARS. 
Commitments  made  as  part  of  the  WTO 
Basic  Telecom  Agreement  were  not 
sufficient  to  enable  it  to  adopt  a 
presumption  of  entry  for  these  services. 
The  Commission  will  apply  the  ECO-Sat 
test  to  applications  to  provide  these 
services  through  all  satellite  systems, 
whether  or  not  they  are  systems  of  WTO 
Members. 

14.  Intergovernmental  Satellite 
Organizations  (IGOs)  and  IGO  Affiliates. 
Prior  to  acting  on  any  application  from 
COMSAT  to  provide  domestic  service 
via  INTELSAT  or  Inmarsat,  the 
Commission  will  require  COMSAT  to 
make  an  appropriate  waiver  of  its 
immunity  from  suit,  including  suit 
under  the  U.S.  antitrust  laws.  The 
Commission  will  then  look  to  COMSAT 
to  show  that  entry  into  the  domestic 
market  would  promote  competition  and 
would  otherwise  be  in  the  public 
interest  The  Commission  will  treat  IGO 


64170     Federal  Register  /  Vol.  62,  No.  233  /  Thursday,  December  4,  1997  /  Rules  and  Regulations 


affiliates  that  are  licensed  by  WTO 
Members  as  it  would  similar  systems 
iiceased  by  WTO  Members.  In 
evaluating  the  competition  component 
of  an  application  involving  an  ICO 
affiliate,  the  Commission  will  consider 
any  potential  anticompetitive  or  market 
distorting  consequences  of  a  continued 
relationship  or  connection  between  an 
ICO  and  its  affiliate. 

15.  Additional  Public  Interest  Factors 
and  Operating  Requirements.  In 
evaluating  requests  to  serve  the  United 
States  using  a  non-U.S.  satellite,  the 
Commission  also  will  consider 
additional  public  interest  factors, 
including  spectrum  availability, 
eligibility  requirements  such  as  legal, 
technical  and  financial  qualifications, 
operating  requirements,  and  national 
security,  law  enforcement,  foreign 
policy  and  trade  policy  concerns.  In 
applying  these  factors,  the  Commission 
will  treat  non-U.S.  satellites  as  it  would 
U.S.  licensed  satellites  at  the  request 
stage,  as  well  as  after  a  system  is 
operational.  Thus,  non-U.S.  systems 
will  be  required  to  comply  with  the 
same  financial,  technical  and  legal 
qualifications,  observe  the  prohibition 
against  exclusive  service  arrangements 
and  comply  with  other  generally- 
applicable  service  rules. 

16.  /Access  Procedures.  In 
implementing  this  framework,  the 
Commission  will  not  require  space 
stations  licensed  by  another  country  or 
administration  to  obtain  separate  and 
duplicative  U.S.  space  station  licenses. 
Rather,  the  Conunission  will  license 
earth  stations  in  the  United  States  to 
op>erate  with  these  satellites.  Further, 
the  Commission  will  permit  operators  of 
existing  or  planned  non-U.S.  space 
stations  to  participate  in  U.S.  space 
station  processing  rounds,  where  the 
Commission  considers  competing 
applications  to  operate  space  stations 
that  will  offer  a  specific  satellite  service 
in  particular  frequency  bands.  In 
addition,  earth  station  entities  may  file 
an  earth  station  application  either  in  a 
processing  round  or  separately  where 
the  non-U.S.  satellite  is  already  in  orbit. 

17.  This  Report  and  Order  contains  a 
modified  information  collection.  As  part 
of  its  continuing  effort  to  reduce 
paperwork  biirdens,  the  Commission 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  Report  and  Order,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  on  or 
before  February  2,  1998.  OMB 
comments  are  due  on  or  before  February 
2, 1998.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

18.  Written  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  to 
Commission  on  or  before  February  2, 
1998.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission, 
Performance  Evaluation  and  Records 
Management  Branch,  Room  234, 1919  M 
Street.  N.W..  Washington,  D.C.  20554,  or 
via  the  Internet  to  jboley®fcc.gov  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725  17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 
Internet  to  fiain_teal.eop.gov.  NOTE: 
OMB  is  required  to  make  a  decision 
concerning  the  modified  collection  of 
information  contained  in  this  Report 
and  Order  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

Final  Regulatory  Flexibility  Analysis 

19.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 

§  603  (RFA),  the  Commission  prepared 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  in  the  NPRM  in  IB 
Docket  No.  96-111.*  After  the 
conclusion  of  the  VVTO  Basic  Telecom 
Agreement,  the  Commission  released 
the  FNPRM  requesting  comment  on  the 
proposals  in  the  FNPRM,  including  the 
IRFA.'  The  Commission's  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Report  and  Order  conforms  to  the 
RFA,  as  amended  by  the  Contract  with 
America  Advancement  Act  of  1996 
(CWAAA).  Public  Law  104-121, 110 
Stat.  847  (1996).  >o 


*S««  supra  n.4. 

*See  supra  o.S. 

'"See  5  U.S.C.  §603.  The  RFA.  see  5  U.S.C.  §  601 
et.  seq..  has  been  amended  by  (he  Contract  with 
America  Advancement  Act  (CWAAA)  of  1996. 
Public  Law  104-121,  110  Sut.  847  (1996).  Title  U 
of  the  CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 


I.  Need  for,  and  Objectives  of,  the 
International  Satellite  Services  Report 
and  Order 

20.  In  this  Report  and  Order,  the 
Commission  promulgates  rules  for  non- 
U.S.  licensed  satellites  to  provide 
satellite  services  in  the  United  States. 
This  action  will  advance  the  growth  of 
global  satellite  services  and  create 
greater  competition  in  the  U.S.  satellite 
market.  Enhanced  competition  in  the 
U.S.  market  will  benefit  U.S.  consumers, 
including  small  businesses,  by 
increasing  the  availability  of  various 
satellite  services,  providing  more 
alternatives  in  the  selection  of 
communications  services,  reducing 
prices,  and  facilitating  technological 
innovation.  The  Commission  adopts 
these  rules  in  part  to  reflect  the 
liberalized  market  environment  that  will 
result  firom  the  WTO  Basic  Telecom 
Agreement.  Specifically,  the 
Commission  adopts  an  open  entry 
standard  for  applicants  seeking  to  access 
satellite  systems  from  WTO  Members 
providing  satellite  services  covered  by 
the  U.S.  Schedule  of  Commitments 
under  the  WTO  Basic  Telecom 
Agreement  (Fixed  Satellite  Services  and 
Mobile  Satellite  Services  (MSS))."  The 
Commission  presumes  that  entry  will  be 
competitive  in  these  cases.  The 
Commission  reserves  the  right,  however, 
to  attach  conditions  to  a  grant  of 
authority  or,  in  exceptional 
circiunstances,  where  conditions  may 
not  adequately  constrain  the  potential 
for  anticompetitive  harm  in  the  U.S. 
market,  to  deny  an  application.  In 
deciding  whether  to  grant  non-WTO 
country  satellites  access  to  the  U.S. 
market  or  whether  to  allow  any  non- 
U.S.  satellite  to  provide  non-covered 
services  in  the  United  States,  the 
Commission  adopts  the  "ECO-Sat  test.". 
This  test  requires  that  U.S.  satellite 
operators  have  "effective  competitive 
opportunities"  in  the  foreign  market 
before  allowing  a  satellite  licensed  by 
that  country  access  into  the  United 
States. 

n.  Summary  of  Significant  Issues 
Raised  by  Pliblic  Comments  in 
Response  to  the  IRFA 

21.  No  comments  were  filed  in  direct 
response  to  the  questions  posed  in  the 
IRFA  in  either  the  NPRM  or  the  FNPRM. 
In  reply  comments  to  the  NPRM, 
however,  NATSAT  argues  that  the 
Commission  should  not  apply  the  ECO- 
Sat  test  to  applications  filed  on  or  before 


' '  Non-covered  services  are  those  not  contained  in 
the  U.S.  Schedule  of  Commitments  in  the  WTO 
Basic  Telecom  Agreement — Direct  to  Home  (DTH). 
Direct  Broadcast  Service  (DBS)  or  Digital  Audio 
Service  (DARS). 
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July  15, 1996  by  "designated  entiUes"  to 
resell  MSS  service  in  the  United 
States. '  2  It  claims  that  such  an 
exemption  would  be  consistent  with  the 
directive  Section  309(j)  to  ensure  that 
small  businesses  and  minority 
entrepreneurs  have  the  chance  to 
participate  in  the  provision  of  spectrum- 
based  services,  hi  the  Report  and  Order, 
the  Commission  does  not  adopt  an  ECO- 
Sat  test  with  respect  to  WTO-Member 
satellites  providing  WTO-covered 
services.  Thus,  small  entities  may  access 
a  large  percentage  of  non-U.S.  satellites 
without  conducting  an  ECO-Sat 
analysis.  Moreover,  an  ECO-Sat  analysis 
is  a  minimal  burden  when  compared  to 
the  possibility  that  unrestricted  entry  by 
foreign-licensed  satellite  systems  would 
distort  competition  in  the  United  States 
market. 

m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  Subject  to  the 
Rules 

22.  The  Conunission  has  not 
developed  its  own  definition  of  "small 
entity"  for  purposes  of  licensing 
satellite-delivered  services. 
Accordingly,  we  rely  on  the  definition 
of  "small  entity"  provided  imder  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  Communications 
Services,  Not  Elsewhere  Classified.' '  A 
"small  entity"  under  these  SBA  rules  is 
defined  as  an  entity  with  $1 1.0  million 
or  less  in  annual  receipts. 


IV.  Summary  of  Pro|ected  Reportiiig, 
Record  Keeping  and  Other  Compliance 
Requirements 

23.  This  Report  and  Order  requires 
foreign-licensed  systems  serving  the 
United  States  to  comply  with  the  same 
public  interest  standards  that  the 
Commission  applies  to  U.S.  satellites. 
First,  foreign-licensed  satellite  systems 
must  comply  with  the  same  technical 
requirements  as  a  U.S.-licensed  satellite 
system.  Without  examining  its  technical 
compatibility  with  U.S.-licensed 
satellites,  a  foreign-licensed  satellite 
system  may  cause  unacceptable 
interference  with  U.S.  systems  and 
possible  service  disruptions  to 
customers."*  Second,  the  Commssion 
requires  foreign-satellite  system 
applicants  to  comply  with  our  financial 
rules,  established  under  Section  308(b) 
of  the  Communications  Act."  Reserving 
orbit  locations  or  spectrum  for  futiu« 
satellites  without  examining  whether 
the  operator  is  financially  qualified  to 


■'NATSAT  NPRM  Reply  ConunenU  at  11-15 
citing  47  U.S.C  §  309(j). 

"  1987  Standard  Industrial  Qassification  Manual- 
13  CFR  part  121. 
"Report  and  Order  at  Section  III.B.S.b. 
"Id. 


build  a  system,  which  often  costs 
hundreds  of  millions  of  dollars,  could 
block  entry  by  other  United  States  or 
foreign  companies  that  have  the 
financial  capability  to  proceed, 
ultimately  delaying  service  to  the 
public.  Third,  foreign-licensed  satellite 
systems  must  comply  with  the 
Commissions  legal  qualifications 
consistent  with  Sections  308  and  309  of 
the  Communications  Act.'*  The  purpose 
of  requiring  compliance  with  legal 
requirements  is  to  ensure  that  entities 
providing  satellite  services  in  the 
United  States  will  abide  by  Commission 
rules.  For  example,  certain  information 
may  provide  relevant  indicia  of 
compliance.  Violations  of  law  by  an 
applicant,  particularly  those  relating  to 
credibility,  may  be  evidence  that  it  will 
not  comply  with  Commission  rules. 
Thus,  it  is  vital  that  the  Commission 
obtain  assurance  that  an  applicant  will 
follow  the  rules  that  the  Commission 
has  established  over  the  years  to 
maximize  the  development  of  efficient, 
compatible,  and  innovative  satellite 
systems. 

V.  Significant  Alternatives  and  Steps 
Taken  By  Agency  to  Minimis 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  with  SUted  Objectives 

24.  The  Commission  will  apply  the 
same  rules  to  foreign-licensed  systems 
as  have  been  applied  to  U.S.  licensed 
systems.  This  approach  will  not  impose 
any  additional  burdens  on  foreign- 
licensed  satellite  systems,  small  or  large. 
Earth  station  operators  seeking  to  access 
a  non-U.S.  satellite  will  be  required  to 
provide  the  same  information  regarding 
the  satellite  that  U.S.  satellite  applicants 
must  provide.  This  information  is 
needed  to  ensure  that  transmissions 
from  the  space  station  hito  the  United 
States  do  not  cause  technical 
interference  into  existing  U.S. 
operations  and  that  other  Commission 
public  interest  objectives  are  met.  The 
Commission  expects,  however,  that  the 
satellite  information  will  be  provided  by 
the  satellite  operator  to  the  earth  station 
applicant  because  of  their  mutual 
business  objectives.  Thus,  there  will  be 
no  economic  impact  on  small 
businesses  because  there  are  no 
additional  burdens  being  imposed. 
Certain  information  will  not  be 
required.  First,  where  the  international 
technical  coordination  process  has  been 
completed  between  the  United  States 
and  the  foreign  satellite,  additional 
technical  information  about  that  foreign 
satellite  is  not  necessary.  This  is 
because  the  United  States  and  the 


relevant  foreign  administration 
exchange  extensive  technical  data  about 
their  respective  systems  during  the 
course  of  the  bilateral  negotiations  that 
lead  up  to  a  coordination  agreement 
This  technical  information  is  sufficient 
for  us  to  determine  whether  the  foreign 
satellite  complies  with  Commission 
technical  rules.  The  Commission  finds 
that  this  new  framework  will  benefit 
small  businesses  because  earth  station 
entities  will  have  greater  choice  of  space 
stations  to  access  and  opportunity  to 
benefit  from  the  other  advantages  of  a 
.  more  competitive  market,  such  as 
reduced  prices.  In  addition,  small,  local 
programmers  will  have  access  to  a  more 
competitive  selection  of  satellite  service 
providers.  In  this  regard,  our  measures 
will  advance  the  small  business  goals  of 
Section  257  of  the  1996  Act. 

25.  Report  to  Ckjngress:  The 
Commission  will  send  a  copy  of  the 
Report  and  Order  including  this  FRFA, 
in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  A 
summary  of  the  Report  and  Order  and 
this  FRFA  will  also  be  published  in  the 
Federal  Register,  see  5  U.S.C.  604(b), 
and  will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Paperwork  Reduction  Act 

26.  This  Report  and  Order  contains 
new  or  modified  information 
collections.  A  request  for  clearance  of 
the  information  collections  proposed  in 
the  FNPRM  was  submitted  to  Office  of 
Management  and  Budget  (OMB)  and 
approved  on  October  1 3 ,  1 99  7 . "  The 
changes  to  the  approved  information 
collection  adopted  in  this  Report  and 
Order  will  be  submitted  to  OMB  and 
will  become  effective  upon  apnroval  bv 
OMB.  r       ff  J 

Conclusion 

27.  In  this  Report  and  Order,  the 
Commission  adopts  a  new  fiamework 
for  foreign  participation  in  the  U.S. 
satellite  services  market,  consistent  with 
the  United  States'  obligations  under  the 
WTO  Basic  Telecom  Agreement.  The 
common  sense  rules  and  procedures  the 
Commission  establishes  will  provide 
opportunities  for  non-U.S.  entities  to 
deliver  satellite  services  in  this  country. 
The  liberalized  market  conditions  that 
should  result  from  the  WTO  Basic 
Telecom  Agreement  will  allow  U.S. 
companies  to  enter  previously  closed 
foreign  markets.  These  joint  initiatives 
will  benefit  U.S.  consumers  by 
increasing  the  availability  of  various 


'»W. 


^See  OMB  No.  3060-0678. 
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satellite  services,  providing  more 
alternatives,  reducing  prices,  and 
tacilitating  technological  innovation. 
This  new  environment  will  encourage  a 
more  competitive  satellite  market  in  the 
United  States,  as  well  as  spur 
development  of  broader,  more  global 
satellite  systems.  It  will  also  foster 
greater  opportunity  for  communications 
across  national  boundaries  by  making  it 
easier  for  consumers  worldwide  to  gain 
access  to  people,  places,  information, 
and  ideas. 

Ordering  Clauses 

28.  Accordingly,  it  is  Ordered  that, 
pursuant  to  Sections  1,  2,  4(i),  303(r), 
308,  309,  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 152, 154(i), 
303(r).  308,  309,  and  310,  the  policies, 
rules  and  requirements  discussed  herein 
are  adopted  and  part  25  of  the 
Commission's  rules,  47  CFR  part  25,  is 
amended  as  set  forth  below. 

29.  It  is  further  ordered  that  authority 
is  delegated  to  the  Chief,  International 
Bureau  as  specified  herein,  to  effect  the 
decisions  as  set  forth  above. 

30.  It  is  further  ordered  that  the 
Commission's  Office  of  Managing 
Director  shall  send  a  copy  of  this  Report 
and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

31.  It  is  further  ordered  that  the 
amendments  to  part  25  of  the 
Commission's  rules,  47  CFR  part  25, 
FCC  Form  312  and  the  Conunission's 
policies,  rules  and  requirements 
established  in  this  Report  and  Order 
shall  take  effect  January  5, 1998,  or  in 
accordance  with  the  requirements  of  5 
U.S.C.  §  801(a)(3)  and  44  U.S.C  §  3507. 
whichever  is  later.  The  Commission  will 
publish  a  notice,  following  publication 
of  this  Report  and  Order  in  the  Federal 
Register,  announcing  the  effective  date. 
The  Commission  reserves  the  right  to 
reconsider  the  effective  date  of  diis 
decision  if  the  WTO  Basic  Telecom 
Agreement  does  not  take  effect  on 
January  1, 1998. 

List  of  Subjects  in  47  CFR  Part  25 

Satellites. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Rule  Changes 

Part  25  of  Chapter  I  of  tide  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  25— SATELLITE 
COMMUNICATIONS 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  Sees.  25.101  to  25.601  issued 
under  Sec.  4,  48  Stat.  1066,  as  amended:  47 
U.S.C.  154.  Interpret  or  apply  sees.  101-104, 
76  Stat.  41»-427;  47  U.S.C.  701-744;  47 
U.S.C.  554. 

2.  Section  25.113  is  amended  by 
revising  the  first  sentence  of  paragraph 

(b)  to  read  as  follows: 

§  25.113    Construction  pennits,  station 
licanses,  launch  authority. 

***** 

(b)  Construction  permits  are  not 
required  for  satellite  earth  stations  that 
operate  with  U.S.-licensed  or  non-U.S. 
licensed  space  stations.  *  *  * 

•        *        *        ft        * 

3.  Section  25.115  is  amended  by 
revising  the  first  sentence  of  paragraph 

(c)  to  read  as  follows: 

$25,115    Application  for  earth  station 
authorizations. 

***** 

(c)  Large  Networks  of  Small  Antennas 
operating  in  the  12/14  GHz  frequency 
bands  with  U.S.-licensed  or  non-U.S. 
licensed  satellites  for  domestic  services. 


4.  Section  25.130  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)  to  read  as  follows: 

S  25.130    Filing  requirements  for 
transmitting  earth  stations. 

***** 

(d)  Transmissions  of  signals  or 
programming  to  non-U.S.  licensed 
satellites,  and  to  and/or  bom  foreign 
points  by  means  of  U.S.-licensed  fixed 
satellites  may  be  subject  to  restrictions 
as  a  result  of  international  agreements  or 
treaties.  *  *  *  ^ 

*        •        •        *        • 

5.  Section  25.131  is  amended  by 
revising  paragraphs  (b)  and  (j)  to  read  as 
follows: 

$  25.131    Filing  requirements  for  receive- 
only  earth  stations. 

***** 

(b)  Except  as  provided  in  paragraph  (j) 
of  this  section,  receive-only  earth 
stations  in  the  fixed-satellite  service  that 
operate  with  U.S.-licensed  satellites 
may  be  registered  with  the  Commission 
in  order  to  protect  them  from 
interference  from  terrestrial  microwave 
stations  in  bands  shared  co-equally  with 
the  fixed  service  in  accordance  with  the 
procedures  of  §§  25.203  and  25.251 
through  25.256  of  this  part. 


(j)  Receive-only  earth  stations 
operating  with  non-U.S.  licensed  space 
stations  shall  file  an  FCC  Form  312 
requesting  a  license  or  modification  to 
operate  such  station.  Receive-only  earth 
stations  used  to  receive  INTELNET  I 
service  from  INTELSAT  space  stations 
need  not  file  for  licenses.  See 
Deregulation  of  Receive-Only  Satellite 
Earth  Stations  Operating  with  the 
INTELSAT  Global  Communications 
Satellite  System,  Declaratory  Ruling, 
RM  No.  4845,  FCC  8&-214  (released 
May  19,  1986)  available  through  the 
International  Reference  Center,  FCC, 
2000  M  St.  NW.,  Washington,  EX:  20554. 

6.  A  new  §  25.137  is  added  to  read  as 
follows: 

§  25.1 37    Application  requirentents  for 
earth  stations  operating  with  non-U.S. 
licensed  space  stations. 

(a)  Earth  station  applicants  or  entities 
filing  a  "letter  of  intent"  requesting 
authority  to  operate  with  a  non-U.S. 
licensed  space  station  to  serve  the 
United  States  must  attach  an  exhibit 
with  their  FCC  Form  312  application 
with  information  demonstrating  that 
U.S.-licensed  satellite  systems  have 
effective  competitive  opportunities  to 
provide  analogous  services  in: 

(1)  The  country  in  which  the  non-U.S. 
licensed  space  station  is  licensed;  and 

(2)  All  countries  in  which 
communications  with  the  U.S.  earth 
station  will  originate  or  terminate.  The 
applicant  bears  the  burden  of  showing 
that  there  are  no  practical  or  legal 
constraints  that  limit  or  prevent  access 
of  the  U.S.  satellite  system  in  the 
relevant  foreign  markets.  The  exhibit 
required  by  this  paragraph  must  also 
include  a  statement  of  why  grant  of  the 
application  is  in  the  public  interest. 
This  paragraph  shall  not  apply  with 
respect  to  requests  for  authority  to 
operate  using  a  non-U.S.  licensed 
satellite  that  is  licensed  by  or  seeking  a 
license  from  a  country  that  is  a  member 
of  the  World  Trade  Organization  for 
services  covered  under  the  World  Trade 
Organization  Basic  Telecommunications 
Agreement. 

(b)  Earth  station  applicants,  or  entities 
filing  a  "letter  of  intent,"  requesting 
authority  to  operate  with  a  non-U.S. 
licensed  space  station  must  attach  to 
thefr  FCC  Form  312  an  exhibit 
providing  legal,  financial,  and  technical 
information  for  the  non-U.S.  licensed 
space  station  in  accordance  with  part  25 
and  part  100  of  this  Chapter.  If  the  non- 
U.S.  licensed  space  station  is  in  orbit 
and  operating,  the  applicant  need  not 
include  the  financial  information 
specified  in  §§  25.114  (c)(17)  and  (c)(18) 
of  this  part.  Lf  the  international 
coordination  process  for  the  non-U.S. 
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licensed  space  station  has  been 
completed,  the  applicant  need  not 
include  the  technical  information 
specified  in  §§  25.114  (c)  (5  through  11) 
and  (c)(14)  of  this  part,  imless  the 
technical  characteristics  differ  torn  the 
characteristics  established  in  that 
process. 

(c)  A  non-U.S.  licensed  satellite 
system  seeking  to  serve  the  United 
States  can  be  considered 
contemporaneously  with  other  U.S. 
satellite  systems  if  it  is: 

(1)  In  orbit  and  operating: 

(2)  Has  a  license  from  another 
administration;  or  .  ^ 

(3)  Has  been  submitted  for 
coordination  to  the  International 
Telecommunication  Union. 

[FR  Doc.  97-31800  Filed  12-3-97;  8:45  am] 
WLUNQ  COOE  6712-41-P 
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Tbis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put^llc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  ol  the  final 
rules. 


DEPARTMEMT  OF  AQRICULTURE 

Natural  Resources  Conservation 
Service 

7CFRPart610 

RIN0678-AA22 

Technical  Assistance 

AOEHCr:  Natiiral  Resources 
Conservation  Service,  Agricultiue. 
ACTION:  Proposed  rule  with  request  for 
conunents. 

SUMMARY:  Section  342  of  the  Federal 
Agricultxire  Improvement  and  Reform 
Act  of  1996  (the  1996  Act)  expands  the 
membership  and  roles  of  State 
Technical  Committees  established 
pursuant  to  Section  1261  of  the  Food 
Secvirity  Act  of  1985  (the  1985  Act),  as 
amended.  Under  Section  1261,  the 
Secretary  must  establish  a  technical 
committee  in  each  State  to  assist  in 
making  technical  considerations  related 
to  the  implementation  of  the  1985  Act's 
conservation  provisions.  Consistent 
with  the  1985  Act,  the  United  States 
Department  of  Agriculture  (USDA)  uses 
these  State  Technical  Committees  in  an 
advisory  capacity. 

This  proposed  rule  sets  forth  the 
policies  and  procedures  for  the  use  of 
State  Technical  Committees  by  the 
USDA,  the  membership  criteria,  and  the 
responsibilities  assigned  to  these 
Committees.  It  also  amends  §610.2  to 
reflect  the  responsibilities  assigned  to 
the  Natural  Resources  Conservation 
Service  (NRCS)  beyond  that  of  soil 
conservation.  This  proposed  rule 
amends  §  610.2  to  acknowledge  the 
NRCS  mission  to  promote  the  long-term 
sustainability  of  all  agricultural  lands, 
including  cropland,  grazing  land, 
pastureland,  rangeland,  and  forestland. 

DATES:  Comments  must  be  received  by 
January  5,  1998. 

ADDRESSES:  All  comments  concerning 
this  proposed  rule  should  be  addressed 
to:  Gary  Nordstrom,  Director, 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 


P.O.  Box  2890,  Washington,  D.C.  20013- 
2890;  Attention:  State  Technical 
Committee.  Fax  (202)  720-1838.  This 
rule  may  also  be  accessed,  and 
comments  submitted,  via  Internet  Users 
can  access  the  NRCS  Federal  Register 
homepage  and  submit  comments  at: 
http://a8tro.itc.nrc8.usda.gov:6500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Coleman,  Conservation 
Operations  Division,  Natural  Resources 
Conservation  Service;  phone:  (202)  720- 
9476;  Fax:  (202)  720-4265;  E-mail: 

denise c.coleman@usda.gov , 

Attention:  State  Technical  Committee. 

SUPPI.EMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 
Pursuant  to  Sec.  6(a)(3)  of  Executive 
Order  12866,  the  NRCS  has  conducted 
an  economic  analysis  of  the  potential 
impacts  associated  with  this  proposed 
rule.  Because  it  is  not  possible  to 
measure  all  costs  or  benefits  of  State 
Technical  Committee  involvement  in 
the  decision-making  process  using  strict 
benefit-cost  techniques,  a  cost  effect 
analysis  was  used.  This  analysis 
estimates  that  no  material  adverse 
effects  on  the  economy,  a  sector  of  the 
economy,  agricultiutd  productivity, 
competition,  jobs,  the  enviroimient, 
public  safety,  or  State,  local,  or  tribal 
governments  or  conununities  are 
expected  from  implementation  of  this 
proposed  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  riile  because 
USDA  is  not  required  by  5  U.S.C.  553 
or  any  other  provisions  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Environmental  Evaluation 

NRCS  has  determined  that  this 
proposed  rule  is  within  the  categorical 
exclusion  for  advisory  and  consultative 
activities  under  7  CFR  lb.3(a)6; 
therefore,  an  environmental  assessment 
was  not  conducted. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  require 
identical  collection  of  information.  As  a 


result,  the  Paperwork  Reduction  Act 
provisions  do  not  apply. 

Unfunded  Mandates  Refionn  Act  of 
1095 

Pursuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4,  the  effiects  of  this 
rulemaking  action  on  State,  local,  and 
tribal  govenunents,  and  the  public  have 
been  assessed.  This  action  does  not 
compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
governments,  or  anyone  in  the  private 
sector;  therefore,  a  statement  under 
Section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1994 

USDA  classified  this  proposed  rule  as 
not  major,  therefore,  pursuant  to  Section 
304  of  the  Department  of  Agriculture 
Reorganization  Act  of  1994,  Public  Law 
103-354  a  risk  assessment  was  not 
required. 

Background  and  Purpose 

Section  1261  of  the  Food  Seciirity  Act 
of  1985,  as  amended,  sets  out  the 
membership  and  roles  of  the  State 
Technical  Committees.  The  Department 
of  Agriculture  Reorganization  Act  of 
1994  (7  U.S.C.  6901  et  seq.)  exempts 
State  Technical  Committees  bom 
provisions  of  the  Federal  Advisory 
Conunittee  Act  (5  U.S.C.  App.2). 

NRCS  proposes  that  State  Technical 
Committee  membership  be  expanded  to 
consist  of  individuals  who  represent  a 
variety  of  natural  resource  sciences  and 
occupations,  including  those  related  to 
soil,  water,  wetlands,  plants,  and 
wildlife.  USDA  believes  the 
membership  expansion  of  State 
Technical  Committees,  which  creates 
new  sources  of  local  conservation 
expertise,  is  a  positive  step.  However, 
NRCS  believes  thdt  the  ultimate 
responsibility  of  the  State 
Conservationist  is  to  ensure  that  all 
interests  are  adequately  represented  on 
the  Committee. 

As  a  result  of  the  passage  of  the  1996 
Act,  eligibility  for  State  Technical 
Committee  membership  was  expanded 
to  include  the  private  sector.  In  addition 
to  these  members,  NRCS  proposes  to 
add  additional  agencies  and  groups 
based  on  their  historical  relationship 
with  USDA  and  State  Technical 
Conunittees.  These  member  agencies 
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and  groups  included  the  following: 
Environmental  Protection  Agency, 
Bureau  of  Indian  Affairs,  U.S. 
Geological  Survey,  U.S.  Army  Corps  of 
Engineers,  State  Farm  Service  Agency 
Committee,  and  Federally  recognized 
American  Indian  Tribal  Governments 
and  Alaskan  Native  Corporations, 
encompassing  100,000  acres  or  more  in 
the  State. 

The  State  Technical  Committees  shall 
include  one  representative  from  each  of 
the  following  agencies  or  groups,  unless 
the  agency  or  group  declines 
membership: 

•  NRCS,  as  Chairperson; 

•  Farm  Service  Agency; 

•  State  Farm  Service  Agency 
Committee; 

•  Forest  Service; 

•  Cooperative  State  Research, 
Education,  and  Extension  Service; 

•  Rural  Development; 

•  Fish  and  Wildlife  Service; 

•  Bureau  of  Land  Management; 

•  Bureau  of  Indian  Affairs; 

•  U.S.  Geological  Survey; 

•  U.S.  Army  Corps  of  Engineers; 

•  Each  of  the  Federally  recognized 
American  Indian  Tribal  Govenunents 
and  Alaskan  Native  Corporations, 
encompassing  100,000  acres  or  more  in 
the  State: 

•  State  departments  and  agencies 
which  the  NRCS  State  Conservationist 
deems  appropriate,  including  a  member 
from  each  of  the  following: 

— State  fish  and  wildlife  agency; 

— State  forester  or  equivalent  official; 

— State  water  resources  agency: 

— State  department  of  agricultiue; 

— State  association  of  soil  and  water 
conservation  districts; 

— State  coastal  zone  management 
agency;  State  soil  and  water 
conservation  agency;  and 

—Other  Federal,  State,  tribal  and  local 
agency  representatives  with  expertise 
in  soil,  water,  wetlands,  plant,  and 
wildlife  management,  as  the  NRCS 
State  Conservationist  considers 
appropriate. 
In  addition  to  other  Federal,  State, 

tribal,  and  local  agency  and  group 

membership,  the  State  Technical 

Committees  will  include  members  fi-om 

the  following  private  interests, 

including: 

•  Agricultural  producers  with 
demonstrable  conservation  exprertise; 

•  Nonprofit  organizations  with 
demonstrable  conservation  expertise; 

•  Persons  knowledgeable  about 
conservation  techniques  and  [programs; 
and 

•  Agribusiness. 
To  ensure  that  recommendations  of 

the  State  Technical  Committees  take 


into  account  the  needs  of  the  diverse 
groups  served  by  the  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

In  accordance  with  the  preceding 
paragraphs,  the  NRCS  State 
Conservationist  determines  the 
membership  on  the  State  Technical 
Committee.  Individuals  or  groups 
wanting  to  participate  on  a  State 
Technical  Committee  may  submit  to  the 
NRCS  State  Conservationist  for  that 
State  a  request  which  explains  their 
interest  and  outlines  their  credentials 
which  they  believe  are  relevant  to 
becoming  a  member  of  the  State 
Technical  Committee.  Decisions  of  the 
NRCS  State  Conservationist  concerning 
membership  on  the  committee  are  final 
and  not  appealable  to  any  other 
individual  or  group. 

State  Technical  Committee  meetings 
are  open  to  the  public.  This  rule 
proposes  that  the  State  Conservationist 
provide  public  notice  of  meetings  that 
consider  issues  relating  to  particular 
conservation  programs.  The  State 
Conservationist  will  publish  a  meeting 
notice  no  later  than  7  calendar  days 
prior  to  the  meeting.  Notification  may 
exceed  this  7  day  minimum  where  State 
open  meeting  laws  exist  and  require  a 
longer  notification  period.  NRCS 
proposes  that  this  notice  be  published 
in  one  or  more  newspapers),  including 
Tribally-recommended  publisations,  to 
achieve  statewide  notification.  The  State 
Conservationist  will  schedule  and 
conduct  the  meetings,  although 
meetings  may  be  requested  by  any 
USDA  agency  as  needed. 

In  some  situations,  specialized 
subcommittees,  made  up  of  State 
Technical  Committee  members,  may  be 
needed  to  analyze  and  refine  specific 
issues.  The  State  Conservationist,  may 
assemble  certain  members  to  discuss, 
examine,  and  focus  on  a  particular 
technical  or  programmatic  topic.  In  such 
situations,  where  subcommittee 
meetings  occur,  public  notification  and 
participation  are  not  necessary. 
Nevertheless,  decisions  resulting  bom 
these  subcommittee  sessions  shall  be 
made  only  in  a  general  session  of  the 
State  Technical  Committee,  where  the 
public  is  notified  and  invited  to  attend. 
The  State  Technical  Committees  have 
no  implementation  or  enforcement 
authority.  However,  the  Committees' 
advisory  capacity  extends  to  many  of 
the  USDA  conservation  programs.  As  set 
forth  in  Section  1262  of  the  1985  Act  (16 
U.S.C.  3862(c)),  the  responsibilities  of 
the  State  Technical  Committee  include 
recommendations  on  matters  such  as: 


•  The  technical  aspects  of  wetland 
protection,  restoration,  and  mitigation 
requirements; 

•  Guidelines  for  haying  or  grazing 
and  the  control  of  weeds  to  protect 
nesting  wildlife  on  set-aside  acreage; 

•  Highly  erodible  land  exemptions 
and  appeals; 

•  Wetland  and  highly  erodible  land 
conservation  compliance  exemptions 
emd  appeals; 

•  Methods  to  address  common  weed 
and  pest  problems  and  programs  to 
control  weeds  and  pests  found  on 
acreage  enrolled  in  the  Conservation 
Reserve  Program  (16  U.S.C.  3831-3836); 

•  Guidelines  for  planting  perennial 
cover  for  water  quality  and  wildlife 
habitat  improvement  on  set-aside  lands; 

•  Criteria  and  priorities  for  state 
initiatives  under  the  Environmental 
Quality  Incentives  Program  (EQIP) 
under  chapter  4  of  subtitle  D;  and 
Section  1262  of  the  1985  Act  (16  U.S.C. 
3862(c)(8))  also  provides  that  State 
Technical  Committees  may  offer 
recommendations  on  other  matters 
determined  appropriate  by  the  NRCS 
State  Conservationist.  USDA  will  seek 
State  Technical  Committee 
recommendations  including,  but  not 
limited  to,  the  following: 

•  The  establishment  of  the  WildUfe 
Habitat  Incentives  Program  (WHIP),  as 
set  forth  in  Section  387  of  the  1996  Act 
(16  U.S.C  3836a); 

•  The  development  of  a  Wetland 
Reserve  Program  (WRP)  (16  U.S.C.  3837) 
wetland  restoration  plan; 

•  Program  assistance  to 
Environmental  Quality  Incentive 
Program  (EQIP)  participants  with 
significant  statewide  resource  concerns 
outside  a  priority  area,  7  CFR  part  1466; 

•  Eligible  conservation  practices  for 
an  EQIP  priority  area  or  for  significant 
statewide  resource  concerns  outside  a 
priority  area,  7  CFR  part  1466; 

•  Criteria  to  be  used  in  defining  a 
large  confined  livestock  operation  imder 
EQIP,  7  CFR  part  1466; 

•  Suggestions  on  how  often 
producers'  EQIP  applications  are  ranked 
and  selected,  7  CFR  part  1466; 

•  Criteria  to  prioritize  applications 
from  applicants  with  significant 
statewide  resource  concerns  outside  a 
priority  area,  7  CFR  part  1466; 

•  Statewide  program  guidelines 
applicable  to  WRP  easement 
compensation,  restoration  planning, 
priority  ranking,  and  related  policy 
matters,  7  CFR  part  1467; 

•  Determination  ofcost  share  and 
incentive  payment  limits  for 
participants  subjeet  to  enviromnental 
requirements  or  with  significant 
statewide  resource  concerns  outside  a 
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priority  area,  under  the  EQIP  provision, 
7  CFR  part  1466; 

•  Identification  of  any  categories  of 
conversion  activities  and  conditions 
which  are  routinely  determined  by 
NRCS  to  have  minimal  effect  on 
wetland  functions  and  values  as 
described  in  7  CFR  part  12;  and 

•  Types  or  classes  of  wetland  that  are 
not  eligible  for  mitigation  exemption, 
under  the  Wetland  Conservation 
provisions,  7  CFR  part  12. 

Technical  Assistance 

The  NRCS  delivers  the  majority  of  the 
technical  assistance  provided  to  private 
landowners  pursuant  to  7  CFR  610.2. 
Section  610.2  has  not  yet  been  revised 
to  provide  for  the  responsibilities 
assigned  to  the  NRCS  beyond  that  of  soil 
conservation  (16  U.S.C  2005).  To  reflect 
the  broader  mission  of  NRCS, 
particularly  as  it  relates  to  technical 
assistance  provided  to  private  grazing 
land  (16  U.S.C.  2005b),  NRCS  is 
amending  §  610.2  to  acknowledge  that 
one  of  NRCS'  missions  is  to  improve  the 
quality  of  all  agricultural  lands, 
including  grazing  land,  pastuj«land, 
rangeland,  forestland,  and  cropland  so 
that  the  long-term  sustainability  of  the 
resource  base  is  achieved. 

List  of  Sobiects  in  7  CFR  Part  610 

Soil  conservation.  Technical 
assistance.  Water  resources. 

Accordingly  part  610  of  Title  7  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  610— (AMENDED] 

1.  The  authority  for  part  610  is  revised 
to  read  as  follows: 

AuUiority:  16  U.S.C  S90a-f.  S90q.  2005, 
2005b. 

2.  Section  610.2  is  revised  to  read  as 
follows: 

f  610.2    Scope 

(a)  Conservation  operations,  including 
technical  assistance,  is  the  basic  soil 
and  water  conservation  program  of 
NRCS.  This  program  is  designed  to 
provide  assistance  to: 

(1)  Reduce  soil  losses  from  erosion; 

(2)  Help  solve  soil,  water,  and 
agricultural  waste  management 
problems; 

(3)  Bring  about  adjustments  in  land 
use  as  needed; 

(4)  Reduce  damage  caused  by  excess 
water  emd  sedimentation;  and 

(5)  Improve  the  quality  of  all 
agricultural  lands,  including  grazing 
land,  pastureland.  rangeland,  forestland, 
and  cropland  so  that  tha  long-term 
sustainability  of  the  resource  base  is 
achieved. 


(b)  The  Natiual  Resources 
Conservation  Service  is  the  technical 
agency  of  the  U.S.  Department  of 
Agriculture  for  providing  assistance  to 
conservation  districts  and  other 
organizations  in  planning  and  carrying 
out  their  conservation  programs.  NRCS 
works  with  individuals,  groups,  and 
units  of  government  to  help  them  plan 
and  carry  out  conservation  decisions  to 
meet  their  objectives. 

3.  A  new  Subpart  C  is  added  to  read 
as  follows: 

Subpart  C — State  Technical 
Committees 

610.21  Purpose  and  scope. 

610.22  SUte  Technical  Committee 
membership. 

610.23  State  Technical  Committee 
meetings. 

610.24  Responsibilities  of  State  Technical 
Committees. 

S  610.21    Purpose  and  scope. 

This  subpart  sets  forth  the  procedures 
for  establishing  and  utilizing  the  advice 
of  State  Technical  Committees.  USDA 
will  use  State  Technical  Committees  in 
an  advisory  capacity  in  the 
administration  of  certain  conservation 
programs  and  initiatives.  These  State 
Technical  Committees  are  exempt  from 
the  provisions  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  The 
NRCS  shall  establish  in  each  State  a 
technical  committee  to  assist  in  making 
technical  r^ommendations  relating  to 
the  implementation  of  conservation 
provisions.  This  subpart  sets  forth  the 
membership  guidelines  and 
responsibilities  of  the  State  Technical 
Committees. 

S  61 0.22    State  Technical  Committee 
membership. 

(a)  State  Technical  Committees  shall 
include  members  who  represent  a 
variety  of  natural  resource  sciences  and 
occupations,  including  those  related  to 
soil,  water,  wetlands,  plants,  and 
wildlife.  The  State  Conservationist  is  to 
ensure  that  all  interests  are  equally 
represented.  Committee  membership 
includes  one  representative  bom  the 
following  agencies  or  groups,  if  willing 
to  serve: 

(1)  NRCS,  as  Chairperson; 

(2)  Farm  Service  Agency; 

(3)  State  Farm  Service  Agency 
Committee; 

(4)  Forest  Service; 

(5)  Cooperative  State  Research. 
Education,  and  Extension  Service; 

(6)  Rural  Development; 

(7)  Fish  and  Wildlife  Service; 

(8)  Environmental  Protection  Agency; 

(9)  Bureau  of  Land  Management; 


(10)  Bureau  of  hidian  Afifoirs; 

(11)  U.S.  Geological  Survey; 

(12)  U.S.  Army  Corps  of  Engineers: 

(13)  Each  of  the  Federally  recognized 
American  Indian  Tribal  Governments 
and  Alaskan  Native  Corporations 
encompassing  100,000  acres  or  more  in 
the  State; 

(14)  State  departments  and  agencies 
which  the  NRCS  State  Conservationist 
deems  appropriate,  including  a  member 
from  each  of  the  following: 

(i)  State  fish  and  wildlife  agency: 

(ii)  State  forester  or  equivalent 
official; 

(iii)  State  water  resources  agency: 

(iv)  State  department  of  agriculture; 

(v)  State  association  of  soil  and  water 
conservation  districts; 

(vi)  State  soil  and  water  conservation 
agency; 

(vii)  State  coastal  zone  management 
agency;  and 

(15)  Other  Federal,  State,  tribal,  and 
local  agency  personnel  with  expertise  in 
soil,  water,  wetlands,  plant,  and  wildlife 
management,  as  the  NRCS  State 
Conservationist  considers  appropriate. 

(b)  In  addition  to  agency  membership. 
State  Technical  Committees  shall 
contain  members  from  the  following 
private  interests,  including:   . 

(1)  Agricultural  producers  with 
demonstrable  conservation  expertise: 

(2)  NonproBt  organizations  with 
demonstrable  expertise; 

(3)  Persons  knowledgeable  about 
economic  and  environmental  impacts  of 
conservation  techniques  and  programs; 
and 

(4)  Agribusiness. 

(c)  To  ensure  that  recommendations 
of  the  State  Technical  Committees  take 
into  account  the  needs  of  the  diverse 
groups  served  by  the  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

(d)  In  accordance  with  the  guidelines 
in  paragraphs  (a),  (b),  and  (c)  of  this 
section,  the  State  Conservationist 
determines  membership  on  the  State 
Technical  Committee.  Individuals  or 
groups  wanting  to  participate  on  a  State 
Technical  Committee  within  a  specific 
State  may  submit  to  the  State 
Conservationist  of  that  particular  State  a 
request  which  explains  their  interest 
and  outlines  their  credentials  which 
they  believe  are  relevant  to  becoming  a 
member  of  the  State  Technical 
Committee^  Decisions  of  the  State 
Conservationist  concerning  membership 
on  the  committee  are  final  and  not 
appealable  to  any  other  individual  or 
group  within  USDA. 
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$610.23    State  Technical  Committee 
meetings. 

(a)  The  State  Conservationist  of  each 
State  chairs  the  State  Technical 
Committee.  State  Technical  Committees 
shall  provide  public  notice  of  meetings 
that  consider  issues  related  to 
conservation  programs.  The  State 
Conservationist  shall  publish  a  meeting 
notice  no  later  than  7  calendar  days 
prior  to  the  meeting.  Notification  may 
exceed  this  7-day  minimum  where  State 
open  meeting  laws  exist  and  require  a 
longer  notification  period.  The  State 
Conservationist  shall  publish  this  notice 
in  at  least  one  Or  more  newspapers), 
including  Tribally-recommended 
publications,  to  attain  statewide 
circulation. 

(b)  The  State  Conservationist,  as 
Chairperson,  schedules  and  conducts 
the  meetings,  although  a  meeting  may 
be  requested  by  any  USDA  agency  as 
needed. 


1610.24    Reeponstbliities  of  State 
Technical  Committees. 

(a)  Each  State  Technical  Committee 
established  under  this  subpart  shall 
meet  on  a  regular  basis,  as  determined 
by  the  State  Conservationist,  to  provide 
information,  analysis,  and 
recommendations. 

(b)  The  State  Technical  Committee 
shall  provide,  in  writing  to  the 
implementing  USDA  program  agency, 
recommendations,  data,  and  technical 
analyses,  which  reflect  the  professional 
information  and  judgment  of  the  State 
Technical  Committee.  Such 
information,  analyses,  and 
recommendations  shall  be  provided  in  a 
manner  that  will  assist  in  determining 
matters  of  fact,  technical  merit,  or 
scientific  question. 

(c)  The  implementing  agency  reserves 
the  authority  to  accept  or  reject  the 
Committee's  recommendations; 
however,  the  implementing  agency  shall 
give  strong  consideration  to  the 
Committee's  suggestions. 

Signed  in  Washington,  D.C  on  November 
28, 1997. 

Thonus  A.  Weber. 

Acting  Chief.  Natural  Resources  Conservation 
Service. 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

12  CFR  Parts  404  and  405 

Comprehensive  Revision  of  Export- 
Import  Bank  of  the  United  States 
Freedom  of  Information  Act  and 
Privacy  Act  Regulations  and 
Implementation  of  Electronic  Freedom 
of  Information  Act  Amendments  of 
1996 

agency:  Export-Import  Bank  of  the 
United  States. 
ACTION:  Proposed  rule. 


StiMMARY:  This  document  sets  forth 
proposed  comprehensive  revisions  of 
the  Export-hnport  Bank's  Freedom  of 
InformaUon  Act  (FOL\}  and  Privacy  Act 
regulations.  The  regulations  are 
intended  to  supersede  the  Export-Import 
Bank's  current  FOIA  and  Privacy  Act 
regulations,  found  at  12  CFR  parts  404 
and  405,  respectively.  The  Export- 
hnport  Bank  (Ex-Im  Bank)  is  proposing 
the  following  revisions  in  order  to 
provide  more  "user-friendly" 
regulations  that  are  consistent  with 
current  law,  including  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996.  The  proposed 
regulations  also  include  updated  fee 
schedules. 

DATES:  Submit  comments  on  or  before 
February  2,  1998. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to 
Howard  A.  Schweitzer,  Counsel,  Export- 
Import  Bank  of  the  United  States,  811 
Vermont  Avenue,  NW,  Room  963, 
Washington,  DC  20571. 
FOR  FURTHER  INFORI^TION  CONTACT: 
Howard  A.  Schweitzer,  (202)  565-3229. 
SUPPLEMBITARY  INFORIMATION:  This  is  a 
comprehensive  revision  of  12  CFR  part 
404  (Ex-Im  Bank's  current  FOIA 
regulations)  and  12  CFR  part  405  (Ex-Im 
Bank's  current  Privacy  Act  regulations). 
The  proposed  part  404  contains  Ex-Im 
Bank's  regulations  for  the  FOIA,  found 
in  subpart  A,  and  the  Privacy  Act,  found 
in  subpart  B.  The  proposed  part  404 
does  not  contain  any  regulations 
concerning  "appearance  and  testimony 
by  Ex-Im  Bank  officers  and  employees," 
currently  found  at  12  CFR  404.8.  Ex-Im 
Bank  is  removing  and  reserving  part  405 
for  publication  of  new  regulations 
entitled  "production  and  disclosure  in 
federal  or  state  proceedings." 

The  proposedFOIA  regulations,  in 
addition  to  setting  forth  Ex-Im  Bank's 
basic  FOIA  policy  and  procedure, 
include  provisions,  found  in  §404.7,  to 
implement  Execu^ve  Order  12600, 
"Predisclosure  NotificaUon  Procedures 
for  Confidential  Commercial 


Information."  The  regulations  also  set 
forth  a  revised  "schedule  of  fees,"  found 
in  §404.8.  The  proposed  changes 
include  increases  in  the  hourly  fees  for 
clerical  and  professional  time  to  $16.00 
and  $32.00,  respectively,  and  a  decrease 
in  duplication  charges,  from  $.25  to  $.10 
per  photocopy.  New  provisions 
implementing  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(Pub.  L.  104-231)  can  be  found  in 
§404.3  (public  reference  faciliUes). 
§404.5  (time  for  processing),  and 
§  404.8(d)  (material  withheld).  The 
proposed  regulations  also  establish,  in 
§404.11  (administrative  appeal),  the  Ex- 
Im  Bank  Assistant  General  Counsel  for 
Administration  as  the  ap{}ellate  , 

authority  for  administrative  appeals 
imder  the  FOIA. 

The  proposed  Privacy  Act  regulations, 
set  forth  Ex-Im  Bank's  basic  Privacy  Act 
policy  and  procedures.  The  regulations 
also  include  the  following  provisions 
concerning  matters  not  previously 
addressed:  §404.19  (notice  of  subpoenas 
and  emergency  disclosures);  §404.20 
(request  for  accounting  of  record 
disclosures);  §  404.21  (submission  of 
social  security  and  passport  numbers): 
§  404.22  (contracting  record  systems); 
and  §  404.26  (employee  standards  of 
conduct). 

Regulatory  Flexibility  Act 

The  Ex-Im  Bank  President  and 
Chairman,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  certified  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  the  Freedom  of 
Information  Act,  agencies  may  recover 
only  the  direct  costs  of  searching  for, 
reviewing,  and  duplicating  the  records 
processed  for  requesters.  Under  the 
Privacy  Act,  agencies  may  recover  only 
duplication  costs.  Thus,  fees  assessed  by 
Ex-Im  Bank  imder  these  regulations  will 
be  nominal.  Also,  Ex-Im  Bank  receives, 
on  average,  less  than  two  hundred  FOIA 
and  Privacy  Act  requests  per  year,  and 
only  one  in  four  of  those  requests  is 
made  by  a  small  entity. 

Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act.  I  hereby  certify  that  the 
proposed  Freedom  of  hiformation  Act 
and  Privacy  Act  regulations  of  the 
Export-Import  Bank  of  the  United  States 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 


James  A.  Harmon, 
President  and  Chairman. 
Dated:  November  20, 1997. 
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ExecutiTe  Order  12868 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  the 
Executive  Order.  The  Office  of 
Management  and  Budget  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action,"  as 
defined"  by  the  Executive  Order. 

Unfiuidad  Mandatas  ReiMrm  Act  of 
1905 

This  rule  will  not  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  EnfiDrcemant 
Faimeas  Act  of  1998 

This  rule  is  not  a  "major  rule,"  as 
defined  by  the  Small  Business 
Enforcement  Fairness  Act  of  1996.  This 
rule  will  not  result  in  an  annual  effect 
on  the  economy  of  $100,000,000  or 
more;  a  major  increase  in  cost  or  prices; 
or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects 

12  CFR  Pait  404 

Administrative  practice  and 
procedure,  Freedom  of  Information, 
Privacy. 

12  CFR  Part  405 

Administrative  practice  and 
procedure.  Privacy. 

For  the  reasons  stated  in  the 
preamble,  Ex-Im  Bank  proposes  to 
amend  12  CFR  Chapter  IV  as  follows: 

1.  12  CFR  part  404  is  revised  to  read 
as  follows: 

PART  404— INFORMATION 
DISCLOSURE 

Subpart  A    Procedures  for  Disciosurs  of 
nscords  Undar  ttie  Freedoni  of  Information 
Act 

Sec. 

404.1  General  provisions. 

404.2  Definitioiu. 

404.3  Public  reference  Cacilities. 

404.4  Request  requirements. 

404.5  Time  for  processing. 

404.6  Release  of  records  under  the  Freedom 
of  Information  Act. 

404.7  Confidential  business  information. 

404.8  Initial  determination. 


404.9  Schedule  of  fees. 

404.10  Fee  waivers  or  reductions. 

404.11  Administrative  appeal. 

Sutipart  B — Protection  of  Privacy  and 
Accasa  to  Racorda  Under  the  Privacy  Act  of 
1974 

Sac. 

404.12  General  Provisions. 

404.13  Definitions. 

404.14  Requirements  of  request  for  access. 

404.15  Initial  determination. 

404.16  Schedule  of  fees. 

404.17  App>eal  of  denials  of  access. 

404.18  Requests  for  correction  of  records. 

404.19  Request  for  accounting  of  record 
disclostires. 

404.20  Notice  of  court-ordered  and 
emergency  disclosures. 

404.21  Submission  of  social  security  and 
passport  numbers. 

404.22  Government  contracts. 

404.23  IReserved.j 

404.24  (Reserved.) 

404.25  (Reserved.) 

404.26  Employee  standards  of  conduct 

404.27  Other  rights  and  services. 

Aathority:  5  U.S.C  552  and  552a.  Section 
404.7  also  issued  under  E.O.  12600.  52  FR 
23781,  3  CFR,  1987  Comp.,  p.  235.  Section 
404.21  issued  under  Pub.  L.  9^579  sec  7. 

Subpart  A — Procadurss  for  Disclosura 
of  Records  Undor  the  Freodom  of 
Information  Act 

^404*1    Qanaral  Provisions, 

(a)  Purpose.  This  subpart  establishes 
policy,  procedures,  requirements,  and 
responsibilities  for  administration  of  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  at  the  Export-Import  Bank  of 
the  United  States  (Ex-Im  Bank). 

(b)  Policy.  It  is  Ex-Im  Bank's  policy  to 
honor  all  requests  for  the  disclosure  of 
its  records,  provided  that  disclosure 
would  not  adversely  affect  a  legitimate 
public  or  private  interest  and  would  not 
impose  an  unreasonable  burden  on  Ex- 
Im  Bank.  However,  this  subpart  also 
recognizes  that  the  soundness  of  many 
Ex-Im  Bank  programs  depends  upon  the 
receipt  of  reliable  commercial, 
technical,  financial,  and  business 
information  relating  to  applicants  for 
Ex-Im  Bank  assistance  and  that  receipt 
of  such  information  depends  on  Ex-Im 
Bank's  ability  to  hold  such  information 
in  confidence.  Consequently,  except  as 
provided  by  applicable  law,  information 
provided  to  Ex-Im  Bank  in  confidence 
will  not  be  disclosed  without  the 
submitter's  consent. 

(c)  Scope.  All  record  requests  made  to 
Ex-Im  Bank  shall  be  processed  under 
this  subpart,  except  that  information 
customarily  furnished  to  the  public  in 
the  regular  course  of  the  performance  of 
official  duties  may  continue  to  be 
furnished  to  the  public  without 
complying  with  this  subpart.  Requests 
made  by  individuals  under  the  Privacy 


Act  of  1974  which  are  processed  under 
subpart  B  of  this  part  also  shall  be 
processed  imder  subpart  A. 

(d)  Ex-Im  Bank  Internet  site.  Ex-Im 
Bank  maintains  an  Internet  site  at 
"http://www.exim.gov."  The  site 
contains  information  on  Ex-Im  Bank 
functions,  activities,  and  programs,  and 
transactions.  Web  site  visitors  have 
access  to  Board  of  Directors  and  Loan 
Committee  meeting  minutes,  cotmtry 
information,  and  Ex-Im  Bank  press 
releases,  among  other  information.  Ex- 
Im  Bank  encourages  all  prospective 
FOIA  requesters  to  visit  the  site  prior  to 
submission  of  a  FOLA  request 

(e)  Delegation.  Any  action  or 
determination  in  this  subpart  which  is 
the  responsibility  of  a  specific  Ex-Im 
Bank  employee,  may  be  delegated  to  a 
duly  designated  alternate. 

(0  Ex-Im  Bank  address.  The  Export- 
Import  Bank  of  the  United  States  is 
located  at  811  Vermont  Avenue,  NW. 
Washington,  DC  20571. 

§404.2    Defimtiona. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

All  other  requesters — requesters  other 
than  commercial  us)»  requesters, 
educational  and  non-commercial 
scientific  requesters,  or  representatives 
of  the  news  media. 

Appeal — a  written  request  to  the  Ex- 
Im  Bank  Assistant  General  Counsel  for 
Administration  for  reversal  of  an 
adverse  initial  determination. 

Business  information — trade  secrets 
or  o^er  potentially  confidential 
conunercial  or  financial  information, 
provided  to  Ex-Im  Bank  by  a  business 
submitter. 

Business  submitter — any  person  who 
provides  business  information  to  Ex-Im 
Bank. 

Commercial  use  request — a  request  for 
a  use  or  purpose  that  furthers  the 
commercial,  trade  or  profit  interest  of 
the  requester. 

Direct  costs — expenditures  incurred 
in  the  search,  review,  and  duplication  of 
records  in  response  to  a  FOIA  request 
These  are  based  upon  the  salary  of  the 
employee  performing  the  work  and  the 
cost  of  operating  any  necessary 
equipment. 

Educational  institution — a  preschool, 
a  public  or  private  elementary  or 
secondary  school,  an  Institution  of 
undergraduate  or  graduate  higher 
education,  or  an  institution  of 
professional  or  vocational  education. 

Finof  determination — the  written 
decision  by  the  Assistant  General 
Counsel  for  Administration  on  an 
appeal. 

Initial  determination — the  initial 
written  determination  by  Ex-Im  Bank 
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regarding  disclosure  of  requested 
records. 

Non-commercial  scientific 
institution — an  institution  that  is 
operated  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry  and  that 
is  not  operated  solely  for  purposes  of 
furthering  a  business,  trade  or  profit 
interest 

Person — an  individual,  partnership, 
corporation,  association  or  organization 
other  than  a  Federal  government  agency 

Record — all  papers,  memoranda  or 
other  documentary  material,  or  copies 
thereof,  regardless  of  physical  form  or 
characteristics,  created  or  received  by 
Ex-Im  Bank  and  preserved  as  evidence 
of  the  activities  of  Ex-Im  Bank. 
"Record"  does  not  include  publications 
which  are  available  to  the  public 
through  the  Federal  Register,  sale  or 
free  distribution. 

Redaction — the  process  of  removing 
non-disclosable  material  from  a  record 
so  that  the  remainder  may  be  released. 
Representative  of  the  news  media — a 
person  actively  gathering  information 
on  behalf  of  an  entity  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  Freelance  journalists  shall 
qualify  as  representatives  of  the  news 
media  when  they  can  demonstrate  that 
a  request  is  reasonably  likely  to  lead  to 
publication. 

Request— any  record  request  made  to 
Ex-Im  Bank  under  the  FOIA. 

Requester— any  person  making  a 
request 

Review— the  process  of  examining  a 
record  to  determine  whether  any 
portion  is  required  to  be  withheld.  It 
includes  redaction,  duplication,  and  any 
other  preparation  for  release.  Review 
does  not  include  time  spent  resolving 
general  legal  and  policy  issues  regarding 
the  application  of  exemptions. 

Search — the  process  of  identifying 
and  collecting  records  pursuant  to  a 
request. 

Trade  secrets — all  forms  and  types  of 
financial,  business,  scientific,  technical, 
economic  or  engineering  information, 
including,  but  not  limited  to,  patterns, 
plans,  compilations,  program  devices, 
formulas,  designs,  prototypes,  methods, 
techniques,  processes,  procedures, 
programs  or  codes. 

Unusual  circumstances — the  need  to 
search  for  and  collect  requested  records 
fix)m  facilities  that  are  separate  from  Ex- 
Im  Bank  headquarters;  the  need  to 
search  for,  collect,  and  appropriately 
examine  a  voluminous  amount  of 
separate  and  distinct  records  which  are 
demanded  in  a  single  request;  or  the 
need  for  consultation  with  another 


agency  having  a  substantial  interest  in 
the  determination  of  the  request 

Working  days— all  calendar  days 
excluding  Saturdays,  Sundays,  and 
Federal  Government  holidays. 

§404.3    Public  reference  facilities. 
Ex-Im  Bank  maintains  a  public 
reading  room  which  contains  the  Ex-Im 
Bank  records  that  the  FOIA  requires  to 
be  made  available  for  public  inspection 
and  copying.  The  records  available 
under  this  section  include  copies  of 
records  released  pursuant  to  the  FOIA 
that  Ex-Im  Bank  determines  have,  or  are 
likely  to,  become  the  subject  of 
subsequent  requests  for  substantially  the 
same  records.  Requesters  shall  be 
responsible  for  the  cost  of  duplicating 
such  material  in  accordance  with  the 
provisions  of  §  404.9(e).  Persons 
desiring  to  use  the  reading  room  should 
contact  the  Ex-Im  Bank  Freedom  of 
Information  and  Privacy  Office,  either  in 
vmting  at  the  address  at  §  404.1(f)  or  by 
telephone  at  (202)  565-3946  or  (800) 
565-3946,  to  arrange  a  time  to  inspect 
the  available  records.  Ex-Im  Bank  also 
provides  electronic  access  to  reading 
room  records  created  after  November  1 
1996. 


§404.4    Request  raquirsments. 

(a)  Form.  Requests  must  be  made  in 
writing  and  must  be  signed  by,  or  on 
behalf  of,  the  requester.  Requests  should 
be  addressed  to  the  Freedom  of 
Information  and  Privacy  Office  at  the 
address  in  §  404.1(f)  and  should  contain 
both  the  return  address  and  telephone 
number  of  the  requester. 

(b)  Description  of  records  requested. 
Each  request  must  describe  the  reconb 
sought  in  sufficient  detail  so  as  to 
enable  a  professional  employee  of  Ex-Im 
Bank  familiar  with  the  subject  matter  of 
the  request  to  locate  the  record  with  a 
reasonable  amount  of  effort.  A  request 
shall  not  be  deemed  to  have  been 
received  until  such  time  as  the  request 
adequately  identifies  the  records  sought. 
To  the  extent  practicable,  a  description 
should  include  relevant  dates,  format, 
subject  matter,  and  the  name  of  any 
person  to  whom  the  record  is  known  to 
relate.  A  general  request  for  records 
with  no  accompanying  date  restriction, 
either  express  or  implied,  shall  be 
deemed  to  be  a  request  for  records 
created  within  the  preceding  twelve 
months. 

(c)  Fee  statement.  The  request  must 
contain  a  statement  expressing 
willingness  to  pay  fees  for  the  requested 
records  or  a  request  for  a  fee  waiver  (see 
§404.10)  before  the  request  shall  be 
deemed  to  have  been  received.  A  fee 
statement  may  specify  the  maximum 


amount  a  requester  is  willing  to  pay  for 
processing  the  request. 

(1)  Whenever  a  requester  submits  a 
FOIA  request  that  does  not  contain  a  fee 
statement  or  a  request  for  a  fee  waiver, 
Ex-Im  Bank  shall  advise  the  requester  of 
the  requirements  of  paragraph  (c)  of  this 
section.  If  the  requester  fails  to  respond 
within  ten  working  days  of  such 
notification,  then  the  Freedom  of 
Information  and  Privacy  Office  shall 
notify  the  requester,  in  writing,  that  Ex- 
Im  Bank  will  not  process  the  request. 

(2)  A  general  statement  by  the 
requester  expressing  willingness  to  pay 
all  applicable  fees  under  §  404.9  shall  be 
deemed  an  agreement  to  pay  up  to 
S50.00.  If  Ex-Im  Bank  estimates  that  the 
fees  for  a  request  will  exceed  $50.00, 
then  Ex-Im  Bank  shall  offer  the 
requester  the  opportunify  to  agree,  in 
writing,  either  to  pay  a  greater  fee  or  to 
modify  the  request  as  a  means  of 
limiting  the  cost 

(d)  Written  notice  of  amendment  The 
requester  must  provide  any  amendment 
to  the  original  request  in  writing  to  Ex- 
Im  Bank. 

(e)  Requester  assistance.  Ex-Im  Bank 
shall  malice  reasonable  efforts  to  assist  a 
requester  in  complying  with  the 
requirements  of  this  section. 

§404.5    Tlmaforprocaasing. 

(a)  General.  Ex-Im  Bank  shall  respond 
to  requests  within  twenty  working  days 
of  the  date  of  receipt  of  the  request 
unless  unusual  circumstances  exist.  Ex- 
Im  Bank  shall  provide  written  notice  to 
the  requester  whenever  such  unusual 
circumstances  necessitate  an  extension. 
If  the  extension  is  expected  to  exceed 
ten  working  days,  then  Ex-Im  Bank  shall 
offer  the  requester  the  opportunity  to: 

(1)  Alter  the  request  so  that  it  may  be 
processed  within  the  time  limit;  or 

(2)  Propose  an  alternative,  feasible 
time  frame  for  processing  the  request. 

(b)  Date  of  receipt.  A  request  shall  be 
deemed  to  have  been  received  on  the 
date  that  the  request  is  received  in  the 
Freedom  of  Information  and  Privacy 
Office,  provided  that  the  requester  has 
met  all  the  requirements  of  §  404.4.  Ex- 
Im  Bank  shall  notify  the  requester  of  the 
date  on  which  a  request  was  officially 
received. 

(c)  Order  of  processing.  Ex-Im  Bank 
ordinarily  shall  process  requests 
according  to  their  order  of  receipt. 

(d)  Expedited  processing.  A  request 
for  expedited  processing  must  be 
included  in  the  original  request  for 
records  and  may  be  granted  at  the 
discretion  of  Ex-Im  Bank  based  upon  the 
requester's  demonstration  of: 

(1)  An  imminent  threat  to  the  life  or 
physical  safety  of  an  individual:  or 
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(2)  In  the  case  of  a  requester  who  is 
a  representative  of  the  news  media,  an 
urgency  to  inform  the  public  concerning 
actual  or  alleged  Federal  Government 
activity.  Ex-Im  Bank  shall  provide 
notice  of  its  determination  on  expedited 
processing  to  the  requester.  A  requester 
may  file  an  administrative  appeal,  as  set 
forth  at  §404.11.  based  on  a  denial  of  a 
request  for  expedited  processing.  Ex-Im 
Bank  shall  grant  expeditious 
consideration  to  any  such  appeal. 


S404.6    R*tMMa«f«conta  under  the 
FrMdORi  of  Infuf  iiMtiun  AcL 

(a)  Creation  of  records.  A  reasonable 
request  for  material  not  in  existence 
may  be  honored  at  Ex-Im  Bank's 
discretion  when  tabulation  or 
compilation  will  not  significantly 
burden  Ex-lm  Bank,  its  programs  or  its 
activities. 

(b)  Discretionary  release.  Consistent 
with  fisderal  government  policy, 
material  technically  qualifying  for 
exemption  from  disclosure  under  5 
U.S.C.  552(b)  may  be  made  available 
when  disclosure  would  not  adversely 
affect  legitimate  public  or  private 
interests,  violate  law  or  impose  an 
unreasonable  burden  on  Ex-Im  Bank. 
This  policy  does  not,  however,  create 
any  right  enforceable  in  a  court  of  law. 

(c)  Segregable  records.  Whenever  it  is 
determined  that  a  portion  of  a  record  is 
exempt  bom  disclosure,  any  reasonably 
segregable  portion  of  the  record  shall  be 
provided  to  the  requester  after  redaction 
of  the  exempt  material.  If  segregation 
would  render  the  document 
meaningless,  Ex-Im  Bank  shall  withhold 
the  entire  record. 

(d)  Date  for  determining  responsive 
records.  Only  those  records  within  Ex- 
lm  Bank's  possession  and  control  as  of 
the  date  of  receipt  of  a  request  shall  be 
deemed  to  be  responsive  to  a  request. 

(404.7    Confidential  builnoai  (nfarmaifcin. 

(a)  Scope.  This  section  applies  to  all 
business  information,  as  defined  in 
§404.2.  Such  information  shall  only  be 
disclosed  pursuant  to  a  FOIA  request  in 
accordance  with  this  section. 

(b)  Submitter  designation.  All 
business  submitters  should  designate, 
by  appropriate  markings,  either  at  the 
time  of  submission  or  at  a  reasonable 
time  thereafter,  any  portion  of  any 
submission  that  they  consider  to  be 
exempt  from  disclosure  under  5  U.S.C. 
552(b)(4). 

(c)  Pre-disclosure  notice  to  the 
business  submitter.  Whenever  Ex-Im 
Bank  receives  a  FOIA  request  seeking 
disclosure  of  business  information,  Ex- 
Im  Bank  shall  provide  prompt  written 
notice  to  the  submitter  of  such 
information.  This  notice  shall  include  a 


description  or  a  copy  of  the  records 
containing  the  business  information. 
Such  notice  shall  not  be  required, 
however,  if: 

(1)  Ex-Im  Bank  determines  that  the 
records  shall  not  be  disclosed; 

(2)  The  records  have  been  published 
or  otherwise  made  available  to  the 
public;  or 

(3)  Disclosure  of  the  records  is 
reouired  by  law. 

(d)  Opportunity  to  object  to 
disclosure.  The  business  submitter  shall 
have  ten  working  days  from  and 
including  the  date  of  the  notification 
letter  to  provide  Ex-Im  Bank  with  a 
detailed  statement  of  any  objection  to 
disclosure  of  the  records.  A  submitter 
located  outside  the  United  States  shall 
have  twenty  working  days  to  object  to 
disclosure.  Ex-Im  Bank  may  extend  the 
time  for  objection  upon  timely  request 
from  the  submitter  and  for  good  cause 
shown.  A  statement  of  objection  must 
specify  all  grounds  under  the  FOIA  for 
withholding  the  information. 

(e)  Notice  to  the  requester.  The 
Freedom  of  Information  and  Privacy 
Office  shall  notify  the  requester  in 
writing  whenever  a  business  submitter 
is  afforded  the  opportunity  to  object  to 
disclosure  of  records  pursuant  to 
paragraph  (c)  of  this  section. 

(f)  Disclosure  of  confidential  business 
information.  Ex-Im  Bank  shall  consider 
any  objections  raised  by  the  business 
submitter  prior  to  making  its  disclosure 
decision. 

(g)  Notice- of  intent  to  disclose. 
Whenever  Ex-Im  Bank  determines  to 
disclose  business  information  over  the 
objection  of  a  business  submitter.  Ex-Im 
Bank  shall  notify  the  business 
submitter,  in  writing,  of  such 
determination,  the  reasons  for  the 
decision,  and  the  expected  disclosure 
date.  This  notification — which  shall  be 
provided  at  least  ten  days  prior  to  the 
planned  disclosure  date  and  which  shall 
include  a  copy  or  description  of  the 
records  at  issue — is  intended  to  afford 
the  submitter  the  opportunify  to  seek 
judicial  relief. 

(h)  Notice  to  requester  of  disclosure 
date.  If  Ex-Im  Bank  determines  to 
disclose  records  over  a  business 
submitter's  objection,  then  Ex-Im  Bank 
shall  notify  the  requester  of  the 
expected  disclosure  date. 

(i)  Appeal.  Whenever  Ex-Im  Bank 
determines  to  disclose,  pursuant  to  an 
administrative  appeal,  business 
information  which  initially  was 
withheld  frtim  disclosure  imder  5  U.S.C. 
552(b)(4),  Ex-Im  Bank  shall  notify  the 
business  submitter.  Such  notice  shall  be 
in  writing  and  shall  be  provided  ten 
working  days  prior  to  the  proposed 
disclosure  date.  It  shall  include  a  copy 


or  description  of  the  records  at  issue 
and  a  statement  of  Ex-Im  Bank's  reasons 
for  disclosure. 

(j)  Notice  of  FOIA  lawsuit.  Ex-Im  Bank 
shall  promptly  notify  the  submitter  or 
requester  whenever  a  requester  or 
submitter  brings  suit  against  Ex-Im  Bank 
seeking  to  compel  or  restrict  the  release 
of  business  information  covered  by  this 
section. 

(k)  Exception.  Notwithstanding  the 
foregoing  provisions  of  this  part,  Ex-hn 
Bank  may,  upon  request  or  on  its  own 
initiative,  publicly  disclose  the  parties 
to  transactions  for  which  Ex-Im  Bank 
approves  support,  the  amoimt  of  such 
support,  the  identify  of  any  U.S. 
participants  involved,  a  general 
description  of  the  related  U.S.  exports, 
and  the  coiuitry  to  which  such  exports 
are  destined. 

f404J    Initial  detarmlrartlon. 

(a)  Authority  to  grant  or  deny 
requests.  The  Freedom  of  Information 
and  Privacy  Office  shall  be  responsible 
for  search,  review,  and  the  Initial 
Determination. 

(b)  Referrals  to  other  government 
agencies.  A  requested  record  in  Ex-Im 
Bank's  possession  which  was  created  or 
classified  by  another  federal  government 
agency  shall  be  referred  to  such  agency 
for  direct  response  to  the  requester.  The 
Freedom  of  Information  and  Privacy 
Office  shall  notify  the  requester  of  any 
such  referral,  the  number  of  documents 
so  referred,  and  the  name  and  address 
of  each  agency  to  which  the  request  has 
been  referred. 

(c)  Notification  of  Ex-Im  Bank  action. 
The  Freedom  of  Information  and 
Privacy  Office  shall  notify  the  requests 
in  writing  of  its  decision  to  grant  or 
deny  the  request. 

(1)  If  the  decision  is  made  to  grant  a 
request,  then  Ex-Im  Bank  shall  promptly 
disclose  the  requested  records  and  shall 
inform  the  requester  of  any  fee  payable 
imder§  404.9. 

(2)  A  denial  is  a  determination  to 
withhold  any  requested  record  in  whole 
or  in  part;  a  determination  that  a 
requested  record  does  not  exist  or 
cannot  be  located;  or  a  determination 
that  what  has  been  requested  is  not  a 
record  subject  to  the  FOIA.  Whenever 
Ex-Im  Bank  withholds  information, 
such  notice  shall  include: 

(i)  The  name,  title,  and  signat\ue  of 
the  person  responsible  for  the 
determination; 

(ii)  The  statutory  basis  for  any  non- 
disclosure; and 

(iii)  A  statement  that  any  denial  may 
be  appealed  under  §404.11  and  a  brief 
description  of  the  requirements  of  that 
section. 
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(d)  Material  withheld.  Ex-Im  Bank 
shall  make  reasonable  efforts  to  inform 
the  requester  of  the  volume  of  material 
withheld  pursuant  to  a  full  or  partial 
denial  and  the  extent  of  any  redaction. 
Ex-Im  Bank  shall  not,  however,  indicate 
the  extent  of  any  denial  when  doing  so 
could  harm  an  interest  protected  by  an 
applicable  exemption. 

§404.9    Schedule  of  fees. 

(a)  General.  Ex-Im  Bank  shall  charge 
fees  to  recover  the  full  allowable  direct 
costs  it  incurs  in  processing  requests. 
Ex-Im  Bank  shall  attempt  to  conduct 
searches  in  the  most  efficient  manner  to 
minimize  costs  for  both  Ex-Im  Bank  and 
the  requester. 

(b)  Categories  of  requesters.  Fees  shall 
be  assessed  according  to  the  status  of 
the  requester.  The  specific  schedule  of 
fees  for  each  requester  category  (each  as 
defined  in  §  404.2)  is  prescribed  as 
follows: 

(1)  Commercial  use  requesters.  Ex-Im 
Bank  shall  charge  the  full  costs  for 
search,  review,  and  duplication. 

(2)  Educational  and  non -commercial 
scientific  institution  requesters.  Ex-Im 
Bank  shall  charge  only  for  the  cost  of 
duplication  in  excess  of  100  pages.  No 
fee  will  be  charged  for  search  or  review. 

(3)  Representatives  of  the  news  media. 
Ex-Im  Bank  shall  charge  only  for  the 
cost  of  duplication  in  excess  of  100 
pages.  No  fee  will  be  charged  for  search 
or  review. 

(4)  All  other  requesters.  Ex-Im  Bank 
shall  charge  for  the  cost  of  search, 
review,  and  duplication,  except  that  100 
pages  of  duplication  and  two  hours  of 
professional  search  time  shall  be 
furnished  without  charge. 

(c)  Search  and  review  fees.  Ex-Im 
Bank  shall  charge  the  following  fees  for 
search  and  review: 

(1)  Clerical.  Hourly  rate — $16.00. 

(2)  Professional.  Hourly  rate — $32.00. 

(3)  Computer  Searches.  Hourly  rate — 
based  upon  the  salary  of  the  employee 
performing  the  work  and  the  cost  of 
operating  any  equipment. 

(d)  Administrative  appeals.  Ex-Im 
Bank  shall  not  charge  for  administrative 
review  of  an  exemption  applied  in  an 
initial  determination.  Ex-Im  Bank  shall 
charge,  however,  for  search  and  review 
pursuant  to  an  administrative  appeal  if 
the  appeal  is  based  on  a  claim  other 
than  the  application  of  an  exemption  in 
the  initial  determination. 

(e)  Duplication.  Ex-lm  Bank  shall 
charge  $.10  per  page  for  paper  copy 
duplication.  Ex-Im  Bank  shall  charge 
the  actual  or  estimated  cost  of  copies 
prepared  by  computer,  such  as  tape  or 
printouts,  or  for  other  methods  of 
duplication.  When  duplication  charges 
are  expected  to  exceed  $50.00,  Ex-Im 


Bank  shall  seek  the  requester's  consent 
to  be  responsible  for  the  estimated 
charges  unless  a  requester  has  already 
expressed  a  willingness  to  pay 
duplication  fees  in  excess  of  $50.00.  Ex- 
Im  Bank  shall  also  offer  the  requester 
the  opportunify  to  alter  the  request  in 
order  to  reduce  duplication  costs. 

(f)  Fees  for  searches  that  produce  no 
records.  Fees  shall  be  payable  as 
provided  in  this  section  even  though 
searches  and  review  do  not  generate  any 
disclosable  records. 

(g)  Aggregating  requests.  A  requester, 
or  a  group  of  requesters  acting  in 
concert,  shall  not  file  multiple  requests, 
seeking  portions  of  a  record  or  similar 
or  related  records,  in  order  to  avoid 
payment  of  fees.  Ex-Im  Bank  shall 
aggregate  any  such  requests  and  charge 
as  if  the  requests  were  a  single  request. 

(h)  Special  services  charges. 
Complying  with  requests  for  special 
services  such  as  those  listed  in  this 
paragraph  is  entirely  at  the  discretion  of 
Ex-Im  Bank.  Ex-Im  Bank  shall  recover 
the  full  costs  of  providing  such  services 
to  the  extent  that  it  elects  to  provide 
them. 

(1)  Certifications.  Ex-Im  Bank  shall 
charge  $25.00  to  certify  the  authenticity 
of  any  Ex-Im  Bank  record  or  any  copy 
of  such  record. 

(2)  Special  shipping.  Ex-Im  Bank  may 
ship  by  special  means  (e.g.,  express 
mail)  if  the  requester  so  desires, 
provided  that  the  requester  has  paid  or 
has  expressly  undertaken  to  pay  all 
costs  of  such  special  services.  Ex-Im 
Bank  shall  not  charge  for  ordinary 
packaging  and  mailing. 

(i)  Restrictions.  (1)  Ex-Im  Bank  shall 
waive  a  final  fee  of  $5.00  or  less. 

(2)  Whenever  Ex-Im  Bank  estimates 
that  the  fees  are  likely  to  exceed 
$250.00,  Ex-Im  Bank  shall  notify  the 
requester  of  the  likely  cost  and  shall 
require  an  advance  payment  of  an 
amount  up  to  the  full  estimated  charges. 

(3)  Ex-Im  Bank  shall  not  process  a 
request  by  a  requester  who  has  failed  to 
pay  a  fee  for  a  previous  request  unless 
and  until  such  a  requester  had  paid  the 
full  amount  owed  and  also  has  paid,  in 
advance,  the  total  estimated  charges  for 
the  new  request.  The  administrative 
time  limits  for  the  new  request — set 
forth  in  §404.5— shall  begin  to  run  only 
after  Ex-Im  Bank  has  received  the 
payments  described  in  this  section. 


waiver  or  reduction  of  fees  that  does  not 
clearly  address  each  of  the  following: 

(1)  The  proposed  use  of  the  records 
and  whether  the  requester  will  derive 
income  or  other  benefit  from  such  use; 

(2)  An  explanation  of  the  reasons  why 
the  public  will  benefit  from  such  use; 
and 

(3)  If  specialized  use  of  the  records  is 
contemplated,  a  statement  of  the 
requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(d)  Burden  of  proof  In  all  cases,  the 
requester  has  the  burden  of  presenting 
sufficient  evidence  or  information  to 
justify  the  fee  waiver  or  reduction.  The 
requester  may  use  the  procedures  set 
forth  in  §404.11  to  appeal  a  denial  of  a 
fee  waiver  request. 

(e)  Employee  requests.  Fees  of  less 
than  $50.00  shall  be  waived  in 
connection  with  any  request  by  an 
employee,  former  employee,  or 
applicant  for  employment,  related  to  a 
grievance  or  complaint  of 
discrimination  against  Ex-Im  Bank. 


§404.10    Fee  waivers  or  reductions. 

(a)  General.  Upon  request,  Ex-lm  Bank 
shall  consider  a  discretionary  fee  waiver 
or  reduction  of  the  fees  chargeable 
under  §404.9. 

(b)  Form  of  request  for  fee  waiver  Ex- 
Im  Bank  shall  deny  a  request  for  a 


§  404.1 1    Administrative  ^>peai. 

(a)  General.  Whenever  a  request  for 
records,  a  fee  waiver  or  expedited 
processing  has  been  denied,  the 
requester  may  appeal  the  denial  within 
thirty  working  days  of  the  date  of  Ex-Im 
Bank's  issuance  of  notice  of  such  action. 
Any  denial  under  this  subpart  must  be 
appealed  according  to  this  section 
before  a  requester  is  eligible  to  seek 
judicial  review. 

(b)  Form.  Appeals  must  be  made  in 
writing  and  must  be  signed  by  the 
appellant.  Appeals  should  be  addressed 
to  the  Assistant  General  Counsel  for 
Administration  at  the  address  at 
§  404.1(f).  Both  the  envelope  and  the 
appeal  letter  should  be  clearly  marked 
in  capital  letters:  "FREEDOM  OF 
INFORMA-nON  ACT  APPEAL."  Failure 
to  properly  mark  or  address  the  appeal 
may  slow  its  processing.  The  letter 
should  include: 

(1)  A  copy  of  the  denied  request  or  a 
description  of  the  records  requested; 

(2)  The  name  and  title  of  the  Ex-Im 
Bank  employee  who  denied  the  request; 

(3)  The  date  on  which  the  request  was 
denied; 

(4)  The  Ex-Im  Bank  identification 
number  assigned  to  the  request;  and 

(5)  The  return  address  and  telephone 
number  of  the  appellant. 

(c)  Processing  schedule.  Appeals  shall 
not  be  deemed  to  have  been  received 
until  the  Assistant  General  Counsel  for 
Administration  receives  the  appeal.  Ex- 
Im  Bank  shall  notify  the  requester  of  the 
date  on  which  an  appeal  was  officially 
received.  The  disposition  of  an  appeal 
shall  be  made  in  writing  within  twenty 
working  days  after  the  date  of  receipt  of 
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an  appeal.  The  Assistant  General 
Counsel  for  Administration  may  extend 
the  time  for  response  an  additional  ten 
working  days  if  unusual  circiunstances 
exist,  provided  that  the  Assistant 
General  Counsel  for  Administration 
notifies  the  requester  in  writing. 

(d)  Ex-Im  Bank  decision.  A  final 
determination  which  affirms  an  adverse 
initial  determination  shall  set  forth  the 
reasons  for  affirming  the  denial  and 
shall  advise  the  requester  of  the  right  to 
seek  judicial  review.  If  the  initial 
determination  is  reversed  on  appeal,  the 
request  shall  be  remanded  to  the 
Freedom  of  Information  and  Privacy 
Office  to  be  processed  promptly  in 
accordance  with  the  decision  on  appeal, 
subject  to  §404.7(i).  Subpart  B— 
Protection  of  Privacy  and  Access  to 
Records  Under  the  Privacy  Act  of  1974 

f  404.12    Q«n«ral  provisiofw. 

(a)  Purpose.  This  subpart  establishes 
policies,  procedures,  requirements,  and 
responsibilities  for  administration  of  the 
Privacy  Act  of  1974.  5  U.S.C.  552a,  at 
the  Export-Import  Bank  of  the  United 
States  (Ex-bn  Bank). 

(b)  Relationship  to  the  Freedom  of 
Information  Act.  The  Privacy  Act 
applies  to  records  contained  in  a 
systems  of  records,  as  defined  in 

§  404.13.  If  an  individual  submits  a 
request  for  access  to  records  and  cites 
the  Privacy  Act,  but  the  records  sought 
are  not  contained  in  a  Privacy  Act 
system  of  records,  then  the  request  shall 
be  processed  only  under  subpart  A  of 
this  part.  Procedures  for  Disclosure  of 
Records  Under  the  Freedom  of 
Information  Act.  All  requests  properly 
processed  under  subpart  B  shall  also  be 
processed  under  subpart  A  of  this  part. 

(c)  Appellate  authority.  The  Ex-Ln 
Bank  Assistant  General  Counsel  for 
Administration  is  the  appellate 
authority  for  all  Privacy  Act  requests. 

(d)  Delegation.  Any  action  or 
determination  in  this  subpart  which  is 
the  responsibility  of  a  specific  Ex-Im 
Bank  employee  may  be  delegated  to  a 
duly  designated  alternate. 

(e)  Ex-Im  Bank  address.  The  Export- 
Import  Bank  of  the  United  States  is 
located  at  811  Vermont  Avenue,  NW, 
Washington.  DC  20571. 

S  404.13    D«fflntttons. 

For  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

Appeal — a  written  request  to  the  Ex- 
Im  Bank  Assistant  General  Coimsel  for 
Administration  for  reversal  of  an 
adverse  initial  determination. 

Finay  determination — the  written 
decision  by  the  Assistant  General 
Counsel  for  Administration  on  an 
appeal. 


Individual — a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence. 

Initial  determination — the  initial 
written  determination  in  response  to  a 
Privacy  Act  request. 

Record — any  item,  collection  or 
grouping  of  information  about  an 
individual  which  is  maintained  within 
a  system  of  records  and  which  contains 
the  individual's  name  or  an  identifying 
number,  symbol  or  other  identifying 
particular  assigned  to  the  individual. 

Redaction — ^e  process  of  removing 
non-disclosable  material  fit>m  a  record 
so  that  the  remainder  may  be  released. 

Request  for  access — a  request  to  view 
a  record. 

Request  for  accounting — a  request  for 
a  list  of  all  disclosures  of  a  record. 

Reqeustfor  correction — a  request  to 
modify  a  record. 

Requester — an  individual  who  makes 
a  request  under  the  Privacy  Act. 

AeyieH* — the  process  of  examining  a 
record  to  determine  whether  any 
portion  is  required  to  be  withheld. 

Search — the  process  of  identifying 
and  collecting  records  pursuant  to  a 
request. 

System  of  records — a  group  of  any 
records  under  the  control  of  an  agency 
from  which  information  is  retrieved  by 
the  name  of  the  individual  or  some 
identifying  number,  symbol  or  other 
identifying  particular  assigned  to  the 
individual. 

Working  days — all  calendar  days 
excluding  Saturdays,  Sundays,  and 
Federal  Government  holidays. 

§404.14    Requirement*  of  raqiMst for 


(a)  Form.  Requests  for  access  must  be 
made  in  writing  and  must  be  signed  by 
the  requester.  Requests  should  be 
addressed  to  the  Freedom  of 
Information  and  Privacy  Office  at  the 
address  in  §  404.12(e)  and  should 
contain  both  the  return  address  and 
telephone  number  of  the  requester. 

(b)  Description  of  records  sought.  A 
request  for  access  must  describe  the 
records  sought  in  sufficient  detail  so  as 
to  enable  Ex-Im  Bank  personnel  to 
locate  the  system  of  records  containing 
the  records  with  a  reasonable  amount  of 
effort.  To  the  extent  practicable,  such 
description  should  include  the  nature  of 
the  record  sought,  the  date  of  the  record 
or  the  period  in  which  the  record  was 
compiled,  and  the  nam^or  identifying 
number  of  the  system  of  records  in 
which  the  requester  believes  the  record 
is  kept.  A  requester  may  include  his  or 
her  Social  Security  number  in  the 
request  in  order  to  facilitate  the 
identification  and  location  of  the 
requested  records. 


(c)  Fee  statement.  The  request  must 
contain  a  statement  expressing 
willingness  to  pay  fees  for  processing 
the  request  or  a  request  for  a  fee  waiver 
(see  §  404.16(d)). 

(1)  Whenever  a  requester  submits  a 
request  for  access  which  does  not 
contain  a  fee  statement  or  a  request  for 
a  fee  waiver,  Ex-Im  Bank  shall  advise 
the  requester  of  the  requirements  of  this 
section.  If  the  requester  fails  to  respond 
within  ten  working  days  of  such 
notification,  then  the  Freedom  of 
Information  and  Privacy  Office  shall 
notify  the  requester,  in  writing,  that  Ex- 
Im  Bank  will  not  process  the  request. 

(2)  A  general  statement  by  the 
requester  expressing  willingness  to  pay 
all  applicable  fees  shall  be  deemed  an 
agreement  to  pay  up  to  S25.00.  If  Ex-Im 
Bank  estimates  that  the  fees  for  a  request 
will  exceed  $25.00,  then  Ex-Im  Bank 
shall  notify  the  requester.  Ex-Im  Bank 
shall  offer  the  requester  the  opportimity 
to  agree,  in  writing,  either  to  pay  a 
greater  fee  or  to  modify  the  request  as 

a  means  of  limiting  the  cost. 

(3)  Whenever  the  estimated  fee 
chargeable  under  this  section  exceeds 
$25.00,  Ex-Im  Bank  reserves  the  right  to 
require  a  requester  to  make  an  advance 
payment  prior  to  processing  the  request. 

(4)  Ex-Im  Bank  shall  not  process  a 
request  by  a  requester  who  has  failed  to 
pay  a  fee  for  a  previous  request  unless 
and  until  such  requester  had  paid  the 
full  amount  owed  and  also  has  paid,  in 
advance,  the  total  estimated  charges  for 
the  new  request. 

(d)  Verification  of  identity.  An 
individual  who  submits  a  request  for 
access  must  verify  his  or  her  identity. 
The  request  must  include  the  requesters 
full  name,  current  address,  and  date  and 
place  of  birth.  In  addition,  such 
requester  must  provide  a  notarized 
statement  attesting  to  his  or  her  identity. 

(e)  Verification  of  guardianship. 
When  a  parent  or  guardian  of  a  minor 
or  the  guardian  of  a  person  judicially 
determined  to  be  incompetent  submits  a 
request  for  access  to  records  which 
relate  to  the  minor  or  incompetent,  such 
parent  or  guardian  must  establish: 

(1)  His  or  her  own  identify  and  the 
identify  of  the  subject  of  the  record  in 
accordance  with  paragraph  (d)  of  this 
section;  and 

(2)  Parentage  or  guardianship  of  the 
subject  of  the  record,  either  by 
providing  a  copy  of  the  subject's  birth 
certificate  showing  parentage  or  by 
providing  a  court  orider  establishing 
guardianship. 

(f)  Written  notice  of  amendment.  The 
requester  must  provide  any  amendment 
to  the  originfd  request  in  writing  to  Ex- 
Im  Bank. 
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(g)  Requester  assistance.  Ex-Im  Bank 
shall  make  reasonable  efforts  to  assist  a 
requester  in  complying  with  the 
requirements  of  this  section. 

(n)  Date  of  receipt.  Requests  for  access 
shall  be  deemed  to  have  been  received 
on  the  date  that  the  request  is  received 
by  the  Freedom  of  Information  and 
Privacy  Office,  provided  that  all  the 
requirements  of  this  section  have  been 
met.  Ex-Im  Bank  shall  notify  the 
requester  of  the  date  on  which  it 
officially  received  a  request. 

§404.15    Initial  dotermination. 

(a)  Time  frit  processing.  The  Freedom 
of  Information  and  Privacy  Office  shall 
respond  to  valid  requests  for  access 
within  twenty  worldng  days  of  the  date 
of  receipt  of  the  request  letter.  The  time 
for  response  may  be  extended  an 
additional  ten  working  days  for  good 
cause,  provided  that  the  Freedom  of 
Information  and  Privacy  Office  notifies 
the  requester  in  writing. 

(b)  Notice  regarding  request  for 
access.  The  Freedom  of  Information  and 
Privacy  Office«hall  notify  the  requester 
in  writing  of  its  decision  to  grant  or 
deny  a  request  for  access. 

(1)  If  the  request  is  granted,  then  the 
notice  shall  either  include  the  requested 
records,  in  releasable  form,  or  shall 
describe  the  manner  in  which  access  to 
the  record  will  be  granted.  The  notice 
also  shall  inform  the  requester  of  any 
processing  fee. 

(2)  A  denial  is  a  determination  to 
withhold  any  requested  record  in  whole 
or  in  part  or  a  determination  that  the 
requested  record  does  not  exist  or 
cannot  be  located.  If  the  request  is 
denied,  then  the  denial  notice  shall 
state: 

(i)  The  name,  signature,  and  title  or 
position  of  the  p>erson  responsible  for 
the  denial; 

(ii)  The  reasons  for  the  denial;  and 

(iii)  The  procedure  for  appeal  of  the 
denial  under  §  404.17  and  a  brief 
description  of  the  requirements  of  that 
section. 

(c)  Form  of  record  disclosure.  Ex-Im 
Bank  shall  grant  access  to  the  requested 
records  either  by  providing  the 
requester  with  a  copy  of  the  record  or. 
at  the  requester's  option,  by  making  the 
record  available  for  inspection  at  a 
reasonable  time  and  place.  If  Ex-Im 
Bank  makes  the  record  available  for 
inspection,  such  inspection  shall  not 
unreasonably  disrupt  Ex-Im  Bank 
operations.  In  addition,  the  requester 
must  provide  a  form  of  official 
photographic  identification — such  as  a 
passport,  driver's  license  or 
identification  badge — and  any  other 
form  of  identification  bearing  his  or  her 
name  and  address  prior  to  inspection  of 


the  requested  records.  Records  may  be 
inspected  by  the  requester  in  the 
presence  of  another  individual, 
provided  that  the  requester  signs  a  form 
stating  that  Ex-Im  Bank  is  authorized  to 
disclose  the  record  in  the  presence  of 
both  individuals. 

§404.16    SchMluleoffaas. 

(a)  Search  and  review.  Ex-Im  Bank 
shall  not  charge  for  search  and  review. 

(b)  Duplication.  Ex-Im  Bank  shall 
charge  $.10  per  page  for  paper  copy 
duplication.  Ex-Im  Bank  shall  charge 
the  actual  or  estimated  cost  of  copies 
prepared  by  computer,  such  as  tape  or 
printouts,  or  for  other  methods  of 
reproduction  or  duplication. 

(c)  Minimum  fee.  Ex-Im  Bank  shall 
waive  final  fees  of  $5.00  or  less. 

(d)  Fee  waivers.  Ex-Im  Bank  may 
waive  fees  whenever  it  is  determined  to 
be  in  the  public  interest.  Fees  of  less 
than  $50.00  shall  be  waived  in 
coimection  with  any  request  by  an 
employee,  former  employee  or  applicant 
for  employment,  related  to  a  grievance 
or  complaint  of  discrimination  against 
Ex-Im  Bank. 

(e)  Special  services  charges. 
Complying  with  requests  for  special 
services  such  as  those  listed  in  this 
paragraph  is  entirely  at  the  discretion  of 
Ex-Im  Bank.  Ex-Im  Bank  shall  recover 
the  full  costs  of  providing  such  services 
to  the  extent  that  it  elects  to  provide 
them. 

(1)  Certifications.  Ex-Im  Bank  shall 
charge  $25.00  to  certify  the  authenticify 
of  any  Ex-Im  Bank  record  or  any  copy 
of  such  record. 

(2)  Special  shipping.  Ex-Im  Bank  may 
ship  by  special  means  (e.g.,  express 
mail)  if  the  requester  so  desires, 
provided  that  the  requester  has  paid  or 
has  expressly  undertaken  to  pay  all 
costs  of  such  special  services.  Ex-Im 
Bank  shall  not  charge  for  ordinary 
packaging  and  mailing. 


§404.17    Appeal  Of  denWs  Of  access. 

(a)  Appeals  to  the  Assistant  General 
Counsel  for  Administration.  Whenever 
Ex-Im  Bank  denies  a  request  for  access 
or  for  waiver  or  reduction  of  fees,  the 
requester  may  appeal  the  denial  to  the 
Assistant  General  Counsel  for 
Administration  within  30  working  days 
of  the  date  of  Ex-Im  Bank's  issuance  of 
notice  of  such  action.  Appeals  must  be 
made  in  writing  and  signed  by  the 
appellant.  Appeals  should  be  addressed 
to  the  Assistant  General  Counsel  for 
Administration  at  the  address  in 
§  404.12(e).  Both  the  envelope  and  the 
appeal  letter  should  be  clearly  marked 
in  capital  letters:  "PRIVACY  ACT 
APPEAL."  Failure  to  properly  mark  or 
address  the  appeal  may  slow  its 


processing.  An  appeal  shall  not  be 
deemed  to  have  been  received  by  Ex-Im 
Bank  until  the  Assistant  General 
Counsel  for  Administration  receives  the 
appeal  letter.  The  letter  should  include: 

(1)  A  copy  of  the  denied  request  or  a 
description  of  the  records  requested; 

(2)  The  name  and  title  of  the  Ex-Im 
Bank  employee  who  denied  the  request; 

(3)  The  date  on  which  the  request  was 
denied;  and 

(4)  The  Ex-Im  Bank  identification  ' 
number  assigned  to  the  request. 

(b)  Final  determination.  The 
disposition  of  an  access  appeal  shall  be 
made  in  writing  within  twenfy  woridng 
days  after  the  date  of  receipt  of  the 
appeal.  The  Assistant  General  Counsel 
for  Administration  may  extend  the  time 
for  response  an  additional  ten  working 
days  for  good  cause,  provided  that  the 
requester  is  notified  in  writing.  A 
decision  affirming  the  denial  of  a 
request  for  access  shall  include  a  brief 
statement  of  the  reasons  for  affirming 
the  denial  and  shall  advise  the  requester 
of  the  right  to  seek  judicial  review.  If  the 
initial  determination  is  reversed,  then 
the  request  shall  be  remanded  to  the 
Freedom  of  Information  and  Privacy 
Office  to  be  processed  in  accordance 
with  the  decision  on  appeal. 

§404.18    Requests  for  correction  of 
reconte. 

(a)  Form.  Requests  for  correction  must 
be  made  in  writing  and  signed  by  the 
requester.  Requests  should  be  addressed 
to  the  Freedom  of  Information  and 
Privacy  Office  at  the  address  in 
§  404.12(e)  and  should  contain  both  the 
return  address  and  telephone  number  of 
the  requester.  The  request  must  identify 
the  particular  record  in  question,  state 
the  correction  sought,  and  set  forth  the 
justification  for  the  correction.  The 
requester  also  must  verify  his  or  her 
identify  in  accordance  with  the 
procedures  set  forth  at  §404.14  (d)  and 
(e).  Both  the  envelope  and  the  request 
for  correction  itself  should  be  clearly 
marked  in  capital  letters:  "PRIVACY 
ACT  CORRECTION  REQUEST." 
(b)  Initial  determination.  The 
Freedom  of  Information  and  Privacy 
Office  shall  respond  to  valid  correction 
requests  within  ten  working  days  of 
receipt  of  the  request  letter.  If  Ex-Im 
Bank  grants  the  request  for  correction, 
then  the  Freedom  of  Information  and 
Privacy  Office  shall  advise  the  requester 
of  his  or  her  right  to  obtain  a  copy,  in 
releasable  form,  of  the  corrected  record. 
A  denial  notice  shall  state  the  reasons 
for  the  denial  and  shall  advise  the 
requester  of  the  right  to  appeal.  Ex-Im 
Bank  shall  not  charge  for  processing 
requests  for  correction. 
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(c)  Appeal  of  denial  of  request  for 
correction.  Whenever  Ex-Im  Bank 
denies  a  request  for  correction,  the 
requester  may  appeal  the  denial  to  the 
Assistant  General  Counsel  for 
Administration  within  thirty  working 
days  of  Ex-lm  Bank's  issuance  of  notice 
of  such  action.  Appeals  must  be  made 
in  writing  and  signed  by  the  appellant. 
Appeals  should  be  addressed  to  the 
Assistant  General  Counsel  for 
Administration  at  the  address  set  forth 
in  §404. 12(e).  Both  the  envelope  and 
the  appeal  letter  should  be  clearly 
marked  in  capital  letters:  "PRIVACY 
ACT  CORRECTION  APPEAL."  Failure 
to  properly  mark  or  address  the  appeal 
may  slow  its  processing.  An  appeal 
shall  not  be  deemed  to  have  been 
received  by  Ex-Im  Bank  until  the 
Assistant  General  Counsel  for 
Administration  receives  the  appeal 
letter.  The  letter  must  include: 

(1)  A  copy  of  the  denied  request  or  a 
description  of  the  correction  sought; 

(2)  The  name  and  title  of  the  Ex-Iin 
Bank  employee  who  denied  the  request; 

(3)  The  date  on  which  the  request  was 
denied; 

(4)  The  Ex-Im  Bank  identification 
niunber  assigned  to  the  request;  and 

(5)  Any  information  saia  to  justify  the 
correction. 

(d)  Final  determination  on  correction 
appeal.  (1)  The  disposition  of  an  appeal 
shall  be  made  in  writing  within  twenty 
working  days  after  the  date  of  receipt  of 
an  appeal.  The  Assistant  General 
Counsel  for  Administration  may  extend 
the  time  for  response  an  additional  ten 
working  days  for  good  cause,  provided 
that  the  requester  is  notified  in  writing. 

(2)  A  decision  affirming  the  denial  of 
a  request  for  access  shall  advise  the 
appellant  of  the: 

(i)  Reasons  for  affirming  the  denial; 
(ii)  Right  to  seek  judicial  review;  and 
(iii)  Right  to  file  a  statement  of 

disagreement,  as  provided  in  paragraph 

(e)  of  this  section. 

(3)  If  the  initial  determination  is 
reversed,  then  the  request  shall  be 
remanded  to  the  Freedom  of 
Information  and  Privacy  Office  to  be 
processed  in  accordance  with  the 
decision  on  appeal. 

(e)  Statement  of  disagreement.  Upon 
denial  of  a  correction  appeal,  the 
appellant  shall  have  the  right  to  file  a 
statement  of  disagreement  with  Ex-Im 
Bank,  setting  forth  his  or  her  reasons  for 
disagreeing  with  the  Agency's  action. 
The  statement  should  be  addressed  to 
the  Freedom  of  Information  and  Privacy 
Office  at  the  address  in  §  404.12(e)  and 
must  be  received  within  thirty  working 
days  of  Ex-Im  Bank's  issuance  of  the 
denial  notice.  A  statement  of 
disagreement  must  not  exceed  one 


typed  page  per  fact  disputed.  Statements 
exceeding  this  limit  shall  be  returned  to 
the  requester  for  editing.  Upon  receipt 
of  a  statement  of  disagreement  under 
this  section,  the  Freedom  of  Information 
and  Privacy  Office  shall  have  the 
statement  included  in  the  system  of 
records  in  which  the  disputed  record  is 
maintained  and  shall  have  the  disputed 
record  marked  so  as  to  indicate  that  a 
Statement  of  Disagreement  has  been 
filed.  Ex-Im  Bank  may  also  append  to 
the  disputed  record  a  written  statement 
regarding  Ex-Im  Bank's  reasons  for 
denying  the  request  to  correct  the 
record. 

(0  Notices  of  correction  or 
disagreement.  In  any  disclosure  of  a 
record  for  which  Ex-Im  Bank  has 
received  a  statement  of  disagreement. 
Ex-Im  Bank  shall  clearly  note  any 
portion  of  the  record  which  is  disputed 
and  shall  provide  a  copy  of  the 
statement  of  disagreement.  Ex-Im  Bank 
also  may  provide  its  own  statement 
regarding  the  disputed  record.  In 
addition,  whenever  Ex-Im  Bank  corrects 
a  record  or  receives  a  statement  of 
disagreement.  Ex-Im  Bank  shall  advise 
any  person  or  agency  to  which  it 
previously  disclosed  such  record  of  the 
correction  or  statement,  provided  that 
an  accounting  of  such  disclosure  exists. 

S  404. 1 9    Request  tor  accounting  of  record 
disclosures. 

(a)  Required  information.  With 
respect  to  each  system  of  records  under 
Ex-Im  Bank  control.  Ex-Im  Bank  shall 
maintain  an  accurate  accounting  of  the 
date,  nature,  and  purpose  of  each 
external  disclosure  of  a  record  and  the 
name  and  address  of  all  persons. 
organizations,  and  agencies  to  which 
disclosure  has  been  made.  Ex-Im  Bank 
shall  retain  this  accounting  for  at  least 
five  years  or  the  life  of  the  record, 
whichever  is  longer. 

(b)  Form.  An  individual  may  obtain 
an  accounting  of  all  disclosures  of  a 
record,  provided  that  such  individual 
establishes  his  or  her  identity  as  the 
subject  of  such  record  in  accordance 
with  the  procedures  set  forth  at  §404.14 
(d)  and  (e).  A  request  for  an  accounting 
must  be  made  in  writing  and  signed  by 
the  requester.  The  request  should  be 
addressed  to  the  Freedom  of 
Information  and  Privacy  Office  at  the 
address  in  §  404.12(e)  and  should 
contain  both  the  return  address  and 
telephone  number  of  the  requester.  Both 
the  envelope  and  the  request  itself 
should  be  clearly  be  marked  in  capital 
letters:  "PRIVACY  ACT  ACCOUNTING 
REQUEST."  Failure  to  properly  mark  or 
address  the  request  may  slow  its 
processing.  The  request  shall  not  be 
deemed  to  have  been  received  by  Ex-Im 


Bank  until  the  Freedom  of  Information 
and  Privacy  Office  receives  the  request. 
The  letter  must  clearly  identify  the 
particular  record  for  which  the 
accounting  is  requested. 

(c)  Initial  determination.  The  Freedom 
of  Information  and  Privacy  Office  shall 
notify  the  requester  whether  the  request 
will  be  granted  or  denied  within  ten 
working  days  of  receipt  of  a  valid 
request  for  an  accounting.  Ex-Im  Bank 
shall  not  charge  for  processing  such  a 
request. 

(d)  Exceptions.  Ex-Im  Bank  shall  not 
be  required  to  provide  an  accounting  to 
an  individual  when  the  accounting 
relates  to: 

(1)  A  disclosure  made  to  an  employee 
within  the  agency; 

(2)  A  disclosure  made  luider  the 
FOIA;  or 

(3)  A  disclosiure  made  to  a  law 
enforcement  agency  for  an  authorized 
law  enforcement  activity  in  response  to 
a  written  request  from  such  agency 
which  specified  the  law  enforcement 
activity  for  which  the  disclosure  was 
sought. 

S  404.20    Notice  of  court-ordered  and 
emergency  disclosures. 

(a)  Court-ordered  disclosures.  When  a 
record  pertaining  to  an  individual  is 
required  to  be  disclosed  by  a  court 
order,  the  Assistant  General  Counsel  for 
Administration  shall  make  reasonable 
efforts  to  provide  notice  of  this  to  the 
individual.  Notice  shall  be  given  within 
a  reasonable  time  after  Ex-Im  Bank's 
receipt  of  the  order,  except  that  in  a  case 
in  which  the  order  is  not  a  matter  of 
public  record,  notice  shall  be  given  only 
after  the  order  becomes  public.  Such 
notice  shall  be  mailed  to  the 
individual's  last  known  address  and 
shall  contain  a  copy  of  the  order  and  a 
description  of  the  information 
disclosed. 

(b)  Emergency  disclosures.  If  a  record 
has  been  disclosed  by  Ex-Im  Bank  under 
compelling  circumstances  affecting  the 
health  or  safety  of  any  person,  then, 
within  ten  working  days,  the  Assistant 
General  Counsel  for  Administration 
shall  notify  the  subject  individual  of  the 
disclosure  at  his  or  her  last  known 
address.  The  notice  of  such  disclosure 
shall  be  in  writing  and  shall  state  the: 

(1)  Nature  of  the  information 
disclosed; 

(2)  Person,  organization  or  agency  to 
which  it  was  disclosed; 

(3)  Date  of  disclosure;  and 

(4)  Compelling  circiunstances 
justifying  the  disclosure. 

S404J1    Submission  of  social  sacurtty  and 
passport  numbers. 

(a)  Policy.  Ex-Im  Bank  recognizes  the 
importance  of  assessing,  to  the  extent 
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reasonably  possible,  the  risks  associated 
with  transactions  supported  by  Ex-Im 
Bank.  It  is  often  difficult  to  assess  risks 
related  to  individuals  and  non-publicly 
trade  entities.  Therefore,  when  an 
individual  or  a  non-publicly  traded 
entity  applies  for  participation  in  an  Ex- 
Im  Bank  program  or  is  proposed  as  a 
guarantor  for  an  Ex-Im  Bank  transaction, 
Ex-Im  Bank  may  request  social  security 
and/or  U.S.  passport  numbers  from  such 
individual  or  from  the  principals  of 
such  entity.  Ex-Im  Bank  shall  not 
require  submission  of  this  information, 
and  unwillingness  or  inability  to 
provide  a  social  security  or  passport 
number  shall  not  afiiect  Ex-Im  Bank's 
decision  on  an  application  for  Ex-Im 
Bank  assistance. 

(b)  Use.  Ex-Im  Bank  shall  use  social 
security  and  passport  niunbers  to  assess 
the  creditworthiness  of  Ex-Im  Bank 
program  participants  and  as  a 
mechanism  for  enforcing  agreements 
with  Ex-Im  Bank.  Such  information 
shall  not  be  disclosed,  except  as 
warranted  by  law  and  regulation. 

(c)  Notice.  Whenever  Ex-Im  Bank 
requests  a  social  security  or  passport 
number.  Ex-Im  Bank  shall  place  an 
appropriate  Privacy  Act  notification  on 
the  form  used  to  collect  the  information. 


H  404.23-404.25    [Reserved] 


1404.22    Qovemment  contracts. 

(a)  Approval  by  Assistant  General 
Counsel  for  Administration.  Ex-Im  Bank 
shall  not  contract  for  the  operation  of  a 
system  of  records  or  for  an  activity 
which  requires  access  to  a  system  of 
records  without  the  express,  written 
approval  of  the  Assistant  General 
Counsel  for  Administration. 

(b)  Contract  clauses.  Any  contract 
authorized  under  paragraph  (a)  of  this 
section  shall  contain  the  standard 
contract  clauses  required  by  the  Federal 
Acquisition  Regulation  (48  CFR  24.104) 
to  ensure  compliance  with  the 
requirements  imposed  by  the  Privacy 
Act.  The  division  within  Ex-Im  Bank 
which  is  responsible  for  technical 
supervision  of  the  contract  shall  be 
responsible  for  ensuring  that  the 
contractor  complies  with  the  Privacy 
Act  contract  requirements. 

(c)  Contractor  status.  Any  contractor 
that  operates  an  Ex-Im  Bank  system  of 
records  or  engages  in  an  activity  which 
requires  access  to  an  Ex-Im  Bank  system 
of  records  shall  be  considered  an  Ex-Im 
Bank  employee  for  purposes  of  this 
subpart.  Ex-Im  Bank  shall  supply  any 
such  contractor  with  a  copy  of  the 
regulations  in  this  subpart  upon 
entering  into  a  contract  with  Ex-Im 
Bank. 


S  404.26    Employee  standards  of  conduct 

(a)  Ex-Im  Bank  responsibilities.  Ex-Im 
Bank  shall  inform  its  employees  of  the 
provisions  of  the  Privacy  Act,  including 
the  Act's  civil  liability  and  criminal 
penalty  provisions.  Ex-Im  Bank  also 
shall  notify  its  employees  that  they  have 
a  duty  to: 

(1)  Protect  the  security  of  records; 

(2)  Ensure  the  accuracy,  relevance, 
timeliness,  and  completeness  of  records; 

(3)  Avoid  the  unauthorized 
disclosing,  either  verbal  or  written,  of 
records;  and 

(4)  Ensure  that  Ex-Im  Bank  maintains 
no  system  of  records  without  public 
notice. 

(b)  Employee  responsibilities.  Except 
as  otherwise  permitted  by  the  Privacy 
Act,  Ex-Im  Bank  employees  shall: 

(1)  Not  collect  information  of  a 
personal  natiue  from  individuals  unless 
an  employee  is  authorized  to  collect 
such  information  to  perform  a  function 
or  discharge  a  responsibility  on  behalf 
of  Ex-Im  Bank; 

(2)  Collect  from  individuals  only  that 
information  which  is  necessary  to  the 
performance  of  the  functions  or  to  the 
discharge  of  official  responsibilities; 

(3)  Collect  information  about  an 
individual  directly  from  that  individual, 
whenever  practicable; 

(4)  Inform  each  individual  from 
whom  information  protected  by  the 
Privacy  Act  is  collected  of: 

(i)  The  legal  authority  that  authorizes 
Ex-Im  Bank  to  collect  such  information 
and  whether  disclosure  is  mandatory  or 
voluntary; 

(ii)  The  principal  purposes  for  which 
Ex-Im  Bank,  intends  to  use  the 
information; 

(iii)  The  routine  uses  Ex-Im  Bank  may 
make  of  the  information;  and 

(iv)  The  practical  and  legal  effects 
upon  the  individual  of  not  furnishing 
the  information; 

(5)  Maintain  all  records  which  are 
used  by  the  agency  in  malfing  any 
determination  about  any  individual 
with  such  accuracy,  relevance, 
timeUness,  and  completeness  as  to 
ensure  fairness  to  the  individual  in  the 
determination; 

(6)  Make  reasonable  efforts,  prior  to 
disseminating  any  record  about  an 
individual,  to  ensure  that  such  records 
are  accurate,  relevant,  timely,  and 
complete; 

(7)  Maintain  no  record  concerning  an 
individual's  religious  or  political  beliefs 
or  activities,  or  his  membership  in 
associations  or  organizations,  unless: 

(i)  The  individual  has  volunteered 
such  information  for  his  own  benefit; 


(ii)  A  statute  expressly  authorizes  Ex- 
Im  Bank  to  collect,  maintain  use  or 
disseminate  the  information;  or 

(iii)  The  individual's  beliefs,  activities 
or  membership  are  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  or  correctional  activity; 

(8)  Notify  the  Assistant  General 
Counsel  for  Administration  of  the 
existence  or  development  of  any  system 
of  records  that  has  not  been  disclosed  to 
the  public; 

(9)  When  required  by  the  Act, 
maintain  an  accounting  in  the 
prescribed  form  of  all  disclosures  of 
records  by  Ex-Im  Bank  to  agencies  or 
individuals; 

(10)  Not  disclose  any  record  to  anyone 
for  any  use,  imless  such  disclosure  is 
permitted  by  the  Act; 

(11)  Maintain  and  use  records  with 
care  to  prevent  the  inadvertent 
disclosure  of  records;  and 

(12)  Notify  the  Assistant  General 
.  Counsel  for  Administration  of  any 

record  that  contains  information  that  the 
Act  or  the  foregoing  provisions  of  this 
paragraph  do  not  permit  Ex-Im  Bank  to 
maintain. 

(c)  Review  of  systems  of  records.  Not 
less  than  once  each  year,  the  Ex-Im 
Bank  Chief  Information  Officer  shall 
review  the  systems  of  records 
maintained  by  Ex-Im  Bank  to  ensure 
that  Ex-Im  Bank  is  in  compliance  with 
the  provisions  of  the  Privacy  Act 
regarding  publication  of  systems  of 
records. 

f  404.27    Other  rights  and  services. 

Nothing  in  this  subpart  shall  be 
construed  to  entiUe  any  person  to  any 
service  or  to  the  disclosure  of  any  record 
to  which  such  person  is  not  entiUed 
under  the  Privacy  Act. 

PART  405— {REMOVED  AND 
RESERVED] 

2. 12  CFR  part  405  is  removed  and 
reserved. 

Dated:  November  24, 1997. 

Kenneth  W.  Hansen, 

General  Counsel,  Federal  Register  Liaison 
Officer. 

(FR  Doc.  97-31775  FUed  12-3-97;  8:45  am] 
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ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  proposed  rule  would  add 
a  new  provision  to  the  disclosure 
statement  in  regulations  relating  to 
NCUA  approval  of  mergers  or 
conversions  of  federally-insured  credit 
unions  to  non  credit  union  status.  Credit 
unions  would  be  required  to  disclose  in 
plain  English  on  the  cover  page  of  the 
disclosure  statement  specific  facts 
relating  to  the  proposed  transaction's 
impact  on  the  members. 
DATES:  Comments  must  be  received  by 
February  2.  1998. 
ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker.  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria.  Virginia  22314-3428.  Fax 
commenU  to  (703)  518-6319.  E-mail 
comments  to  boardmail9ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  aimMMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria.  Virginia  22314-3428  or 
telephone:  (703)  518-6553. 

SUPPt.EMENTARY  MFORMATION: 

Background 

On  September  16, 1994,  the  NCUA 
Board  issued  an  interim  final  rule,  part 
708a,  and xequest  for  comments.  59  FR 
48790  (September  23, 1994).  The  rule 
established  that  the  NCUA  Board  must 
approve  any  merger  or  conversion  of  a 
federally  insured  credit  union  to  a  non 
credit  union  institution.  On  March  1, 
1995,  the  NCUA  Board  issued  a  final 
rule  setting  forth  the  procedures  and 
disclosure  requirements  for  these 
transactions.  60  FR  12659  (March  8, 
1995).  One  of  the  issues  addressed  in 
the  final  rule  was  the  requirement  that 
a  uniform  member  notice  be  sent  to  the 
members  as  part  of  the  disclosure.  Nine 
of  the  ten  commenters  supported  a 
uniform  notice.  The  reasons  given  were 
that  a  uniform  notice  would  provide 
clear  and  consistent  guidelines  for 
merging  credit  tmions,  ensure  that 
important  information  is  not  withheld 
from  the  members  and  require  less 
individual  review.  The  NCUA  Board 
agreed  with  these  goals,  but  believed 
that  they  could  be  accomplished  more 
effectively  through  a  listing  of  the 
information  that  must  be  included  in 
the  notice  to  members,  rather  than  a 
form  that  may  become  outdated  or  not 
apply  to  all  transactions.  The  final  rule 
did  not  require  a  uniform  notice. 

The  NCUA  Board  has  ha'd  an 
opportimity  to  review  Disclosure 


Statements  under  this  rule  and  now, 
agrees  with  the  commenters  that  certain 
key  information  should  be  routinely 
provided  to  the  members  in  plain 
English.  Although  most  of  the 
information  is  ciurently  being  provided, 
it  is  biuied  in  a  multi-page  Disclosure 
Statement,  often  in  excess  of  fifteen 
pages.  Further,  it  is  stated  in  a  way  that 
is  difficult  to  understand. 

Propoaal 

To  ensure  that  the  members 
understand  the  proposed  transaction's 
impact,  the  Board  proposes  requiring 
credit  unions  to  provide  in  plain 
English  on  the  cover  page  of  the 
Disclosure  the  following  information: 
(1)  The  institution  will  no  longer  be 
democratically  controlled  with  each 
member  having  one  equal  vote.  The 
larger  depositors  will  have  more  votes 
than  the  smaller  depositors;  (2)  This 
action  would  enable  the  credit  union  to 
further  change  its  organizational 
structure  in  the  future.  For  example,  if 
the  institution  were  to  convert  to  a  stock 
institution,  the  members  will  lose  their 
equity  ownership  interest.  Any  future 
decision  to  convert  to  a  stock  institution 
would  be  made  by  a  vote  of  the 
members.  The  weight  a  member's  vote 
carries  will  be  based  on  the  amount  of 
the  member's  deposit;  and  (3)  The  board 
of  directors  may  receive  financial 
benefits  not  available  to  other  members. 
For  example,  after  waiting  the  two  years 
required  by  NCUA's  regulation.  Board 
members  could  be  compensated  and 
they  could  obtain  stock  under  terms  not 
available  to  other  members. 

In  the  event  these  statements  do  not 
apply  to  a  particular  transaction,  they 
may  be  modified  as  necessary. 

The  NCUA  Board  is  interested  in 

receiving  comments  on  the  proposed 
uniform  disclosure  requirements. 

Regulatory  Procediires 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  effect  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions,  meaning  those  under  $1 
million  in  assets.  The  NCUA  Board  has 
determined  and  certifies  that  the 
proposed  rule  if  adopted  will  not  have 
a  significemt  economic  impact  on  a 
substantieil  numt)er  of  small  credit 
unions.  The  reason  for  this 
determination  is  that  it  is  highly 
unlikely  that  small  credit  unions  would 
be  engaged  in  a  merger  or  conversion  to 
a  noncredit  luiion  institution. 
Accordingly,  the  NCUA  Board  has 


determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  proposed 
amendments  will  apply  to  all  federally 
insured  credit  unions.  The  proposed 
amendments  are  not  designed  or 
intended  to  interfere  with  the  state 
regulation  of  state-chartered 
institutions.  However,  existing  statutory 
requirements  mandate  the  Boud 
approve  transactions  of  this  natiire  for 
all  federally  insured  credit  unions. 
Recognizing  the  interests  of  states  and 
state  regulators  in  supervising  state 
chartered  credit  unions,  the  rule 
governing  transactions  of  this  nat\u« 
includes  a  provision  that  allows 
federally  insiued  state  chartered  credit 
unions,  on  a  case-by-case  basis,  to 
obtain  a  waiver  from  NCUA's  rule  and 
follow  state  procedures  if  those 
procedures  are  determined  to 
adequately  address  the  concerns  of 
NCUA's  rule.  With  this  provision  in  the 
rule,  the  NCUA  Board  has  determined 
that  the  proposed  amendments  are  not 
likely  to  have  any  direct  effect  on  states, 
on  the  relationship  between  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Paperwork  Reduction  Act 

The  proposed  amendment  requires 
the  credit  luiion  to  provide  to  its 
members  information  that  is  provided 
by  NCUA  in  the  proposal.  The 
Paperwork  Reduction  Act  does  not 
apply  to  disclosures  that  are  directives 
for  a  person  to  disclose  information 
completely  supplied  by  the  agency.  5 
CFR  1320.3(c)(2). 

List  of  Subjects  in  12  CFR  Part  TOSa 

Bank  deposit  insurance.  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  November  24, 1997. 
Becky  Baksr, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  part  708a  as  follows: 

PART  708a— MERGERS  OR 
CONVERSIONS  OF  FEDERALLY- 
INSURED  CREDIT  UNIONS  TO  NON 
CREDIT  UNION  STATUS:  NCUA 
APPROVAL 

1.  The  authority  citation  for  part  708a 
is  revised  to  read  as  follows: 

Aathority:  12  U.S.C.  1766, 1785. 


Federal  Register  /  Vol.  62.  No.  233  /  Thursday.  December  4.  1997  /  Proposed  Rules  64187 


2.  Amend  Appendix  A  to  part  708a  to 
revise  paragraph  (2)(m)  to  read  as 
follows: 

Appendix  A  to  Part  708a— Notice  to 
Members  of  Special  Meeting.  Disclosure 
and  Ballot 


(2)*   •   • 
^  (m)  The  cover  of  the  Disclosure  Statement 
must  contain  the  following  statement  in  bold, 
appropriately  modified  to  the  extent  that  this 
statement  does  not  accurately  describe  the 
transaction: 

PLEASE  READ  THIS  DISCLOSURE 
DOCUMENT.  IT  CONTAINS  IMPORTANT 
INFORMATION  ABOUT  YOUR  CREDIT 
UNION. 

If  the  credit  nnioii  converts  to  a  aavings 
bank,  the  institiition  will  no  longer  be 
democratically  controlled  with  each  member 
baving  one  equal  vote.  As  explained  in  this 
DiKloMire.  tbe  largn  depositora  urill  have 
more  votea  than  tbe  imaUer  depoeitora. 

This  action  would  enable  tbe  credit  union 
to  fnitber  change  its  organizational  structure 
in  tbe  future.  For  example,  if  tbe  institution 
were  to  convnt  to  a  stock  institution,  you 
would  lose  your  equity  ownership  interest. 
Any  future  dedsion  to  convert  to  a  stock 
iutitutioB  would  be  made  by  a  vote  of  tbe 
nemben,  however,  tbe  weight  your  vote 
carries  will  be  based  on  tbe  amount  of  your 
deposit  in  the  institution. 

If  tbe  credit  union  converts  to  a  savings 
bank,  your  board  of  directors  may  receive 
financial  benefits  not  available  to  other 
members.  For  example.  Board  members 
could  be  compensated  and  they  could  obtain 
stock  on  terms  not  available  to  other 
mendwrs,  after  waiting  tbe  two  years 
required  by  credit  union  regulation. 
•         •         •         •  • 

[FR  Doa  97-31501  Filed  12-3-97;  8:45  am) 
aiLUNQ  CODE  7838-01-4> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708b 

Mergers  of  Federally-Insured  Credit 
Unions;  Voluntary  Termination  or 
Conversion  of  Insured  Status 

AGENCY:  National  Credit  Union 

Administration  ("NCUA"). 

ACnow;  Notice  of  proposed  rulemaking. 


SWaiiARY:  The  NCUA  Board  propose  to 
amend  the  disclosure  forms  in  NCUA's 
regulations  relating  to  mergers  and 
voluntary  termination  or  conversion  of 
insured  status  in  mergers  of  federally- 
insured  credit  unions.  The  amendments 
inform  the  members  that,  if  their  credit 
union  converts  to  nonfederal  insurance, 
the  private  insurance  fund  insuring 
their  accounts  is  not  backed  by  the  full 
faith  and  credit  of  the  United  States 
government.  It  also  informs  the 
members  that,  if  their  credit  imion 


terminates  insurance,  their  shares, 
excluding  those  covered  for  one  year, 
are  no  longer  insured  by  the  federal 
government  or  any  other  entity. 

DATES:  Comments  must  be  received  on 
or  before  February  2,  1998. 

ADDRESSES:  Comments  should  be 
directed  to  Becky  Baker,  Secretary  of  the 
Board.  Mail  or  hand-deliver  comments 
to:  National  Credit  Union 
Administration,  1775  Dxike  Street, 
Alexandria,  VA  22314-3428.  Fax 
comments  to  (703)  518-6319.  E-mail 
comments  to  boardmail@ncua.gov. 
Please  send  comments  by  one  method 
only. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  F.  Rupp.  Staff  Attorney,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6540. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1811  etseq.,  requires  credit 
unions  that  are  not  federally  insured  to 
advise  their  members  on  "all  periodic 
statements  of  account,  on  each  signature 
card,  and  on  each  passbook,  certificate 
or  deposit,  or  similar  instrument 
evidencing  a  deposit  a  notice  that  the 
institution  is  not  federally  insured,  and 
that  if  the  institution  fails,  the  Federal 
government  does  not  guarantee  that 
depositors  will  get  back  their  money." 
12  U.S.C.  1831t(b)(l).  Clearly,  a  member 
of  a  credit  union  being  asked  to  vote  on 
a  proposal  that  would  replace  federal 
insurance  with  private  insurance  is 
entided  to  a  similar  disclosure. 
CurrenUy,  NCUA's  regulations  do  not 
require  disclosure  of  this  information. 

Proposal 

Sections  708(b).301  (a)(1)  and  (b)(1) 
contain  the  form  notices  that  are  sent  to 
the  members  if  a  credit  union  is  seeking 
to  terminate  federal  insurance.  The 
proposal  would  amend  the  notices  by 
clarifying  to  the  members  that  if  the 
credit  union  fails,  their  shares  are  no 
longer  insured  by  the  federal 
government  or  any  other  entity. 

Sections  708b.302(a)(l),  (a)(2),  (b)(1) 
and  (b)(2)  contain  the  form  notices  and 
ballots  that  are  sent  to  the  members  if 
a  credit  union  is  seeking  to  convert  from 
federal  to  nonfederal  insurance.  The 
proposal  would  add  a  sentence  to  the 
notice  and  ballot  explaining  that  the 
insurance  provided  by  the  NCUA  is 
backed  by  the  full  faith  and  credit  of  the 
United  States  government  and  that  the 
private  insurance  the  member  will 
receive  if  the  credit  union  converts  is 
not  backed  by  the  United  States 
government. 


The  Board  believes  this  information 
must  be  disclosed  in  order  for  the 
member  to  make  an  informed  vote  on 
the  proposed  transaction.  Disclosure  of 
this  information  is  consistent  with  the 
disclosure  requirements  Congress 
imposes  on  credit  unions  lacking  federal 
insurance. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  effect  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions,  meaning  those  under  $1 
million  in  assets.  The  NCUA  Board  has 
determined  and  certifies  that  the 
proposed  rule  if  adopted  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions.  The  reasons  for  this 
determination  are  that  the  proposed  rule 
requires  the  addition  of  two  sentences  to 
the  disclosure  form  used  by  credit 
unions  converting  to  nonleideral 
insurance.  The  addition  of  these  two 
sentences  will  not  increase  the  costs  of 
the  conversion  and  therefore  will  not 
create  a  financial  burden.  Accordingly, 
the  NCUA  Board  has  determined  that  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Executive  Order  12612 

• 

Executive  Order  12612  requires 
NCUA  to  consider  the  effiect  of  its 
actions  on  state  interests.  The  proposed 
amendments  will  apply  to  all  federally 
insured  credit  unions.  The  proposed 
amendments  are  not  designed  or 
intended  to  interfere  with  the  state 
regulation  of  state-chartered 
institutions.  However,  the  Board  is 
modeling  this  proposal  on  federal 
legislation  that  specifically  applies  to 
state-chartered  credit  unions.  The 
NCUA  Board  has  determined  that  the 
proposed  amendments  are  not  likely  to 
have  any  direct  effect  on  states,  the 
relationship  betiveen  the  states,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government 

Paperwork  Reduction  Act 


The  proposed  amendment  requires 
the  credit  union  to  provide  to  its 
members  information  that  is  provided 
by  NCUA  in  the  proposal.  The 
Paperwork  Reduction  Act  does  not 
apply  to  disclosures  that  are  directives 
for  a  person  to  disclose  information 
completely  supplied  by  the  agency.  5 
CFR  1320.3(c)(2). 


-I^^J^ 
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List  of  SulijectB  in  12  CFR  Part  TOSb 

Bank  deposit  insurance.  Credit 
unions.  Reporting  and  recordkeeping 
requirements. 

By  the  National  Credit  Union 
Administration  Board  on  November  24. 1997. 

BwicyBakn-. 

Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  12  CFR  part  708b  as  follows: 

PART  TOeb— MERGERS  OF 
FEDERALLY-INSURED  CREDfT 
UNIONS;  VOLUNTARY  TERMINATION 
OR  CONVERSION  OF  INSURED 
STATUS 

1.  The  authority  citation  for  part  708b 
continues  to  read  as  follows: 

Aathorilr  12  U.S.C  1766. 1785, 1786, 
1789. 

2.  In  §  708b.301.  paragraph  (a)(1)  is 
amended  by  revising  the  second 
paragraph  of  the  Notice  of  Proposal  to 
Terminate  Federal  Insurance  and 
paragraph  (b)(1)  is  amended  by  revising 
the  third  paragraph  of  the  Notice  of 
Proposal  to  Merge  and  Terminate 
Federal  Insurance  to  read  as  follows: 

(  TOtbLSOl    Tanninatiaci  of  Insuranco. 

(a)*  •  • 

(1)  Notice  of  Proposal  to  Terminate 
Federal  Insurance 


If  approved,  any  deposits  made  by  you 
after  the  date  of  termination,  either  new 
deposits  or  additions  to  existing  accounts, 
will  not  be  insured  by  the  NCUA  or  any  other 
entity.  In  tlie  event  tiie  credit  onion  fails, 
these  deposits  are  not  insured  by  the  federal 
govemmenL  No  provision  has  been  made  for 
alternative  insurance,  therefore,  tliese 
depoaits  will  be  uninsurad. 

•  •         •         •         • 

(1)  Notice  of  Proposal  to  Merge  and 
Terminate  Federal  Insurance 

•  •        •        •        • 

Any  deposits  made  by  you  after  the 
efiiective  date  of  the  merger,  either  new 
deposits  or  additions  to  existing  accounts, 
will  not  be  insured  by  the  NCUA  or  any  other 
entity.  In  the  event  the  credit  union  &uls, 
these  depoaits  are  not  insured  by  the  federal 
government  No  provision  has  been  made  for 
alternative  insurance,  therefore,  these 
deposits  will  he  uninsured.  Accounts  in  the 
merging  Credit  Union  on  the  date  of  the 
merger,  up  to  a  maximum  of  $100,000  for 
each  member,  will  continue  to  be  instired,  as 
provided  in  the  Federal  Credit  Union  Act,  for 
one  (1)  year  after  the  close  of  business  on  the 
date  of  the  merger,  but  any  withdrawals  after 
the  close  of  business  on  that  date  will  reduce 
the  insurance  coverage  by  the  amount  of  the 
withdrawal. 

•  *         •         *         • 

3.  In  §  708b.302,  paragraph  (a)(1)  is 
amended  by  adding  two  sentences  at  the 


end  of  the  second  paragraph  of  the 
Notice  of  Proposal  to  Convert  to 
Nonfederally-Insured  Status,  paragraph 
(a)(2)  is  amended  by  adding  a  sentence 
at  the  end  of  the  second  paragraph  of 
the  ballot,  paragraph  (b)(1)  is  amended 
by  adding  two  sentences  at  the  end  of 
the  second  paragraph  of  the  Notice  of 
Proposal  to  Merge  and  Convert  to 
Nonfederally-Insured  Status  and 
paragraph  (b)(2)  is  amended  by  adding 
a  sentence  at  the  end  of  the  second 
paragraph  of  the  ballot  to  read  as 
follows: 

%  706b.3O2    Convoraton  of  inauranoo. 

(a)*   •  * 

(1)  Notice  of  Proposal  to  Convert  to 
Nonfedertdly-Inswred  Status 

•        •        *        *        •  * 

*  *  *  The  insurance  provided  l>y  the 
National  Credit  Union  Administration,  an 
independent  agency  of  the  United  States,  is 
iMcked  by  the  full  faith  and  credit  of  the 
United  States  government.  The  private 
insurance  you  will  receive  from 

^ is  not  guaranteed  by 

the  federal  or  any  state  government 

(2)  *  *  *  The  private  insurance  provided 

by is  not  backed  by  the 

full  faith  and  credit  of  the  United  States 
government  as  is  the  federal  insurance 
provided  by  the  National  Credit  Union 
Administration. 


(b)*  •  • 

(1)  Notice  of  Proposal  to  Merge  and 
Convert  to  Nonfederally-Insured  Status 

•  *         «        *        * 

*  *   *  The  insurance  provided  l>y  the 
National  Credit  Union  Administration,  an 
independent  agency  of  the  United  States,  is 
iMcked  by  the  full  feith  and  credit  of  the 
United  States  government  The  private 
insurance  you  will  receive  from 

is  not  guaranteed  tjy 

the  federal  or  any  state  government 

(2)  *   *   *  The  private  insurance  provided 

by is  not  backed  t»y  the 

frill  feith  and  credit  of  the  United  Sutes 
government  as  is  the  federal  insurance 
provided  by  the  National  Credit  Union 
Administration. 

•  •         •         •         • 

|FR  Doc.  97-31502  Filed  12-3-97;  8:45  am] 
BNJJNQ  cooc  7sas-at-r 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  211 
RIN3220-AB23 

Creditable  Railroad  Compensation 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  hereby  proposes  to  amend  its 
regulations  to  limit  the  crediting  of  pay 


for  time  lost  to  periods  prior  to  the 
judgment  or  agreement  establishing  that 
payment  or  in  the  case  of  pay  for  time 
lost  not  attributable  to  a  judgment  or 
settlement,  prior  to  the  date  of  payment. 
DATES:  Comments  must  be  received  on 
or  before  February  2, 1998. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board.  844  North 
Rush  Street,  Chicago,  Illinois  60611.      • 
FOR  FURTHER  MRMMATION  CONTACT: 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Board,  844  N.  Rush 
Street,  Chicago,  Illinois  60611, 
telephone  312-751-4513.  TTD  312- 
751-4701. 

SUPPLEMENTARY  WTORMATION;  Payments 
made  for  periods  diuing  which  an 
employee  is  absent  from  the  active 
service  of  an  employer  are  considered  to 
be  "pay  for  time  lost"  and  creditable 
compensation  under  the  Railroad 
Retirement  Act.  Pay  for  time  lost 
includes  pay  received  due  to  an  injury 
or  due  to  loss  of  earnings  attributable  to 
the  employee  being  placed  in  a  position 
paying  less  money.  Employers  are 
required  to  allocate  pay  for  time  lost  to 
the  months  in  which  the  time  was 
actually  lost.  Pursuant  to  section  211.3 
of  the  current  regulations,  the  Board 
will  accept  an  allocation  of  pay  for  time 
lost  for  periods  after  the  judgment  or 
settlement,  and  after  the  payment  is 
made.  The  practice  has  been  costly  to 
the  railroad  retirement  system  in  that 
taxes  under  the  Railroad  Retirement  Tax 
Act  are  imposed  on  railroad 
compensation  at  the  time  of  payment  up 
to  the  maximum  taxable  amount  for  the 
year  in  which  the  payment  is  made. 
Accordingly,  if  a  personal  injury  suit  is 
settled  in  1997  and  the  railroad  agrees 
to  pay  the  employee  $300,000  to  be 
allocated  as  pay  for  time  lost  over  the 
period  1997  through  2002  with  $50,000 
being  designated  to  each  year  as  pay  for 
time  lost,  the  employee  would  receive 
six  years  of  retirement  credit,  but  taxes 
would  cover  only  one  year  of  those 
additional  credits. 

There  is  no  requirement  in  the  statute 
that  pay  for  time  lost  be  creditable 
pros{>ectively  and.  in  the  view  of  the 
majority  of  the  Board,  to  allow 
prospective  crediting  of  pay  for  time  lost 
cannot  be  justified  in  view  of  the 
additional,  potentially  large  costs  to  the 
system. 

Section  1(h)(2)  of  the  Railroad 
Retirement  Act  requires  that  pay  for 
time  lost  must  be  paid  with  respect  to 
an  identifiable  period  of  absence.  This 
language,  in  the  view  of  a  majority  of 
the  Board,  suggests  that  pay  for  time  lost 
should  be  credited  only  to  a  known 
period  of  absence  in  the  past.  It  is 
impossible  to  predict  whether  or  not  an 
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employee  will  remain  absent  from  work 
in  the  futiue  as  a  result  of  injiuy; 
accordingly,  there  is  no  truly 
identifiable  period  for  prospective 
crediting  of  pay  for  Ume  lost.  Moreover, 
to  allow  parties  to  private  litigation  to 
pass  on  a  portion  of  the  costs  of 
litigation  to  a  Federal  benefit  program 
simply  makes  no  sense. 

Based  on  its  review  of  the  statutory 
language  and  the  legislative  history,  a 
majority  of  the  Board,  Labor  Member 
dissenting,  proposes  to  amend  its 
regulations  to  prohibit  crediting  of  pay 
for  time  lost  beyond  the  date  of  the 
judgment  or  settlement  or,  in  the 
absence  of  a  judgment  or  settlement, 
beyond  the  date  of  payment.  The 
proposed  regulation  excepts  from  these 
restrictions  the  crediting  of  deemed 
service  months  pursuant  to  section 
3(i)(4)  of  the  Railroad  Retirement  Act 
That  section  provides  that  an  employee 
who  has  performed  service  for 
compensation  in  less  than  twelve 
months  of  a  calendar  year,  but  has 
received  compensation  in  excess  of  the 
amount  that  may  be  credited  to  the 
months  of  actual  service,  may  have  the 
excess  credited  to  an  additional  month 
or  months  in  that  same  year. 

The  Labor  Member  has  made  a 
proposal  that  he  believes  resolves  the 
financial  problem  with  the  existing 
procedure  by  requiring  that  taxes  be 
paid  in  each  of  the  years  for  which  pay 
for  time  lost  credit  is  sought.  While  the 
majority  appreciates  the  Labor 
Member's  efforts  in  attempting  to 
resolve  the  problems  with  the  current 
policy,  the  majority  does  not  believe 
that  the  payment  of  taxes  will  fully  fund 
the  additional  benefit  payment  and 
believes  that  the  better  approach  would 
be  to  scrap  what  it  believes  to  be  a  bad 
policy  rather  than  tinker  with  it. 

Employees  who  negotiate  prospective 
pay  for  time  lost  credits  do  so  because 
without  the  additional  credits  they 
would  not  meet  the  service  requirement 
of  20  years  for  an  occupational 
disability  annuity.  Accordingly,  without 
the  prospective  pay  for  time  lost  credits, 
no  benefits  would  be  payable  to  these 
employees  until  they  reach  age  60  or 
become  totally  and  permanentiy 
disabled.  Railroad  retirement  taxes  paid 
for  several  years  of  jwy  for  time  lost  will 
not  cover  the  additional  costs  to  the 
system  of  the  occupational  disability 
annuities  that  otherwise  would  not  have 
been  paid.  Moreover,  imder  the 
regulations,  a  month  of  pay  for  time  lost 
credit  may  be  granted  based  on  an 
allocation  of  compensation  to  the  month 
of  at  least  10  times  the  employee's  daily 
wage  rate.  Accordingly,  taxes  would  be 
payable  on  an  allocation  of  as  little  as 
fifty  percent  of  the  employee's  normal 


monthly  compensation,  but  the 
employee  would  receive  a  full  month 
credit  for  retirement  purposes.  The 
Labor  Member's  proposal  does  nothing 
to  address  this  shortfall.  The  majority 
simply  does  not  believe  that  it  is 
appropriate  to  use  trust  fund  moneys  to 
subsidize  the  costs  of  private  litigation. 
Finally,  the  majority  views  the  Labor 
Member's  proposal  as,  in  effect, 
allowing  employees  to  purchase 
retirement  credit  In  the  view  of  the 
majority,  this  is  simply  bad  policy. 

Views  of  the  Labor  Member  of  the 
Board 


Section  1(h)  of  the  Railroad 
Retirement  Act  authorizes  the  crediting 
of  pay  for  time  lost  as  compensation 
insofar  as  the  employee  and  his  or  her 
railroad  employer  agree  to  that  crediting 
in  connection  Mrith  an  on-the-job  injury. 
That  provision  thereby  encourages  the 
settiement  of  disputes  and  permits  the 
allocation  of  loss  between  parties,  in 
whatever  way  those  parties  tiiemselves 
see  fit  and  so  negotiate,  se«  211.3(b)  of 
the  Board  reflation  20  CFR  §  211.3(b). 

The  majority,  by  limiting  the 
employer's  ability  to  provide  for  future 
lost  wages  as  the  result  of  an  on-the-job 
injiuy,  as  proposed  in  this  rule, 
interferes  with  an  employer's  and 
employee's  ability  to  settie  Federal 
Employers'  Liability  Act  (FELA)  claims. 
This  needless  intrusion  into  FELA 
disputes  by  the  Board  will  only  increase 
litigation  of  disputes  which  could  easily 
have  been  setUed.  It  also  prevents 
personal  injury  settiements  from 
achieving  the  goal  of  making  injiu«d 
enaployees.  as  far  as  possible,  whole. 

The  majority  of  the  Board  states  that 
pay  for  time  lost  is  being  credited 
prospectively,  after  the  date  of 
settiement  or  judgment  (or,  in  the 
absence  of  a  settiement  or  judgment, 
after  the  date  of  payment),  without  taxes 
under  the  Railroad  Retirement  Tax  Act 
being  paid  for  those  payments.  This  can 
be  true  where  pay  for  time  lost  in  the 
fotiue  is  compensated  for  by  a  lump 
sum  pa)rment  at  the  time  of  settiement. 
The  Labor  Member  notes  the  majority 
says  the  current  procedures  are  costiy, 
but  never  states  what  that  cost  is,  as 
requested  by  OMB.  Nevertheless,  the 
Labor  Member  has  a  proposal,  explained 
below,  that  directiy  addresses  this 
concern. 

The  majority  also  suggests  that  the 
statute,  by  providing  that  pay  for  time 
lost  may  only  be  credited  to  an 
identifiable  period  of  lost  time, 
precludes  prospective  crediting  of  pay 
for  time  lost.  This  view  reads  more  into 
the  statute  than  is  actually  there.  The 
Labor  Member  agrees  with  the  majority 
that  pay  for  time  lost  may  be  credited 


only  to  an  identifiable  period  of  lost 
time.  That,  he  notes,  does  not  mean  that 
the  statute  precludes,  in  any  way,  the 
crediting  of  pay  for  time  lost  to  a  period 
of  lost  time  after  the  date  of  settiement 
where  agreed  to  by  the  parties.  This  was 
recognized  by  the  Board  as  early  as  1947 
in  an  opinion  by  the  Board's  General 
Counsel,  1^-47-146.  hideed,  die  cases 
where  pay  for  time  lost  is  allocated  into 
the  future  are  generally  tiiose  where  the 
employee  is  so  badly  injured  that  he  or 
she  will  never  again  be  able  to  work  in 
the  railroad  industry.  The  only  way  the 
employee  may  be  made  whole  in  such 
cases  is  by  paying  the  employee  for 
future  lost  wages  and  providing  the 
retirement  credits  that  would  accrue 
from  such  future  lost  wages.  As  noted 
above,  the  Labor  Member  believes  that 
the  past  policy  of  allowing  the  crediting 
of  pay  for  time  lost  into  the  future  has 
facilitated  out-of-cotirt  settiement  of 
disputes  and  has  served  the  interests  not 
only  of  employees,  but  also  of 
employers.  Although  it  is  the  opinion  of 
the  Labor  Member  that  the  past  policy 
is  good  policy,  he  believes  that  the 
problem  with  prospective  crediting  of 
pay  for  time  lost  noted  by  the  majority 
can  be  addressed  by  simply  prohibiting 
pay  for  time  lost  in  the  future  to  be  paid 
in  the  form  of  a  liunp  sum.  The  Labor 
Member  proposes  that  prospective 
crediting  of  pay  for  time  lost  be  limited 
to  periodic  payments  made  in  the  year 
or  years  for  which  the  credit  is  sought 
and  where  the  employment  taxes  are 
paid  with  respect  to  those  payments. 
Such  payments  are  in  the  natiue  of  wage 
continuation  payments  or  dismissal 
pajranents  which  are  clearly 
compensation  under  the  Act,  see  20  CFR 
211.9. 

For  example,  John  Doe  and  ABC 
Railroad  enter  into  a  settiement 
agreement  in  July  1996  pursuant  to 
which  John  Doe  retains  an  employment 
relationship  with  ABC  Railroad  through 
1998  and  ABC  Railroad  agrees  to  pay 
John  Doe  pay  for  time  lost  in  the  amount 
of  $150,000  for  die  years  1996  ($50,000), 
1997  ($50,000),  and  1998  ($50,000). 
ABC  issues  a  check  to  John  Doe  in  1996 
for  $50,000,  minus  the  employee  tax 
under  the  Railroad  Retirement  Tax  Act, 
and  pays  the  employer  tax  and  the 
withheld  employee  tax  under  the 
Railroad  Retirement  Tax  Act.  ABC 
Railroad  makes  the  same  payments  to 
John  Doe  on  January  1,  1997  and 
January  1, 1998.  John  Doe  would,  under 
the  Labor  Member's  proposal,  receive 
credit  for  pay  for  time  lost  in  1996, 
1997,  and  1998.  If  ABC  Raihoad  were  to 
pay  the  $150,000  in  a  lump  siun  in 
1996,  John  Doe  would  receive  credit 
only  in  1996.  The  payments  in  Uie 
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above  example  would  be  reported  on 
the  Employer's  Annual  Report  of 
Compensation  required  under  20  CFR 
209.6  along  with  other  wages  paid  to 
other  employees  that  year.  Pay  for  time 
lost  payments  would  be 
indistinguishable  from  regular  wages. 
The  Labor  Member  believes  that  his 
proposal  would  address  the  concern  of 
the  majority  by  fully  funding  the 
prospective  pay  for  time  lost  credits 
while  continuing  to  allow  railroad 
employees  and  railroad  employers  to 
use  pay  for  time  lost  allocations  in  a 
positive  way  to  resolve  disputes. 

With  the  modification  he  suggested, 
the  Labor  Member  feels  there  is  no 
further  justification  in  the  majority's 
position  on  this  regulation.  The  majority 
has  indicated  that  it  is  better  to  scrap  a 
"bad"  regulation  rather  than  "tinker" 
with  it.  The  Labor  Member  believes  that 
making  employees  who  are  injured  in 
service  to  the  rail  industry  whole  is  not 
tinkering.  It  is  a  moral  obligation. 

The  majority  also  believes  that  the 
Labor  Member's  proposal  amounts  to 
allowing  employees  to  purchase 
retirement  credits.  This  is  true.  It  would 
be  allowed,  however,  for  only  those 
employees  who  have  demonstrated 
throu^  long  years  of  service  a  career 
commitment  to  the  rail  industry,  and 
t^en.  only  when  they  have  been 
severely  injured  or  otherwise 
incapacitated  while  performing  rail 
service.  Finally,  it  would  be  further 
limited  to  only  those  in  the  foregoing 
category  who  receive  compensation 
from  a  settlement  based  on  a  conviction 
of  both  the  railroad  and  the  employee 
that  the  railroad  would  probably  be 
found  negligent  in  causing  the 
enoployee's  injury. 

The  majority  points  out  that  the 
additional  tax  paid  for  several  years  of 
pay  for  time  lost  will  not  finance  the 
additional  benefits  which  would  be  paid 
under  the  Labor  Member's  proposal. 
The  Labor  Member  believes  that  this  is 
true  but  irrelevant.  Completely  aside 
from  the  obligation  to  make  injured 
employees  whole,  whatever  the  cost,  is 
the  well  established,  clearly  understood, 
and  universally  accepted  feature  of 
social  insurance  programs  that  the 
contributions  paid  by  a  disabled 
participant  will  rarely  ever  finance  the 
actual  benefits  paid  to  such  individual. 
Covering  the  cost  of  such  eventualities 
from  contributions  of  the  remaining 
participants,  including  the  negligent 
railroads,  is  the  purpose  of  an  insurance 
program.  Disability  benefits  would 
virtually  never  be  paid  by  any  program 
under  the  condition  laid  down  in  this 
regulation  by  the  Board  majority. 

The  majority  notes  that  ten  times  the 
employee's  daily  rate  of  pay  is  too  low 


an  amount  for  a  month  of  compensation. 
The  Labor  Member  points  out  that  an 
employee  who  is  not  injured  need 
perform  only  one  hour  of  service  to  get 
a  month  of  railroad  retirement  credit. 
However,  whenever  low  compensation 
months  are  used  to  obtain  additional 
service,  the  compensation  average  on 
which  the  annuity  is  based  is  depressed, 
producing  a  lower  benefit.  In  any  event, 
the  ten  times  daily  pay  rate  rule  has 
been  set  by  regulation  by  a  previous 
Board  after  full  and  careful  review  of  the 
issue.  The  issue  ought  not  be  reopened 
now. 

Finally,  the  Labor  Member  notes  that 
the  majority  references  "employees  who 
negotiate"  pay  for  time  lost.  This 
terminology  clearly  acknowledges  that, 
under  current  procedures,  prospective 
credit  can  be  given  only  when  the 
railroads  have  agreed  to  do  so.  Thus,  the 
railroads  already  control  the  use  of  this 
procedure  through  their  right  to  simply 
refuse  to  go  along  with  prospective 
crediting.  Therefore,  there  is  no  need  for 
the  regulation  change  herein  proposed 
by  the  Board  majority. 

The  Office  of  Management  and  Budget 
has  determiiied  that  this  is  a  signiBcant 
regulatory  action  under  Executive  Order 
12866.  There  are  no  information 
collections  associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Part  211 

Pensions,  Railroad  employees, 
Railroad  retirement. 

For  the  reasons  set  out  in  the 
preamble,  chapter  II  of  title  '20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  211— {AMENDED] 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Anthority:  45  U^.C.  231(f). 

2.  Section  211.3  is  amended  by 
adding  paragraph  (c): 

{  211.3    Compensation  paid  for  time  lost 

***** 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  of  this  section,  pay  for  time  lost 
may  not  be  credited  to  any  period  after 
the  date  of  the  judgment  or  settlement 
agreement  providing  pay  for  time  lost.  If 
the  payment  is  not  the  result  of  a 
judgment  or  settlement,  pay  for  time  lost 
may  not,  except  as  provided  in 
paragraph  (c)(2]  of  this  section,  be 
credited  to  any  period  after  the  date  of 
payment. 

(2)  Pay  for  time  lost  may  be  creditable 
as  deemed  service  under  section  3(i)(4) 
of  the  Railroad  Retirement  Act  in  the 
year  in  which  either  the  judgment  or 
settlement  occurred  or  in  the  case  of  pay 
for  time  lost  not  attributable  to  a 


judgment  or  settlement,  in  the  year  in 
which  the  payment  occurred. 

Dated:  November  21.  1997. 

By  Authority  of  the  Board. 

For  the  Board. 
Beatrice  Ezenki, 
Secretary  to  the  Board. 
[FR  Doc.  97-31725  Filed  12-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sarvic* 

26  CFR  Part  1 

[REG-1O6ieO-071 

RIN  1545-AVir 

Quallfiad  Nonrecourse  Rnancing 
Undar  Saction  465(b)(6);  Haartng 
Cancellation 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
section  465(b)(6)  regarding  qualified 
nonrecourse  financing. 
DATES:  The  public  hearing  originally 
scheduled  for  Wednesday.  December  10, 
1997.  begiiming  at  10:00  a.m.  is 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190,  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  465  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Wednesday,  August  13, 
1997  (62  FR  43295).  announced  that  the 
public  hearing  on  proposed  regulations 
under  section  465  of  the  Internal 
Revenue  Code  would  be  held  on 
Wednesday.  December  10. 1997, 
beginning  at  10:00  a.m.,  in  Room  2615, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C. 

The  public  hearing  scheduled  for 
Wednesday,  December  10,  1997  is 
cancelled. 
Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
|FR  Doc.  97-31806  Filed  12-3-97;  8:45  am] 

BtLUNQ  CODE  4S30-01-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  199 
[DoD  6010.8-R] 
RIN  0720-AA43 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Waiver  of  Collection  of  Payments  Due 
From  Certain  Persons  Unaware  of 
Loss  of  CHAMPUS  Eligibility 

agency:  Office  of  the  Secretary,  DoD. 
ACnON:  Proposed  rule. 


SUMMARY:  This  proposed  rule  authorizes 
the  waiver  of  collection  of  payments 
due  from  individuals  who  lost  their 
CHAMPUS  eligibility  when  they 
became  eligible  for  Medicare  Part  A,  due 
to  disability  or  end  stage  renal  disease. 
DATES:  Written  comments  will  be 
accepted  until  February  2, 1998. 
ADDRESSES:  Forward  comments  to  the 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs).  1B657 
Pentagon,  Washington.  DC  20301-1200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  P.  Speight,  Office  of  Health 
Services  Financing  Policy,  (703)  697- 
8975. 

SUPPt^MENTARY  INFORMATION:  Formerly, 
under  Title  10  United  States  Code, 
Section  1086(d).  a  beneficiary  lost 
eligibility  for  CHAMPUS  when  he  or 
she  became  eligible  for  Medicare  Part  A, 
including  when  eligibility  was  due  to 
disability  or  end  stage  renal  disease. 
Payments  made  after  the  beneficiary 
attained  eligibility  for  Medicare  Part  A 
were  erroneous  payments  and  subject  to 
collection  under  the  Federal  Claims 
Collection  Act.  In  1991,  Congress 
amended  10  U.S.C.  1086(d)  to  provide 
that  those  persons  eligible  for  Medicare 
by  reason  of  disability  or  end  stage  renal 
disease  who  are  enrolled  in  the 
supplementary  medical  insurance 
program  under  Medicare  Part  B  retain 
eligibility  for  CHAMPUS,  secondary  to 
Medicare  coverage.  Section  743  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996,  Public  Uw  104-106, 
provides  authority,  effective  February 
10.  1996,  to  waive  the  collection  of 
erroneous  civilian  health  care  benefits 
from  a  person  under  age  65  who  lost 
eligibility  for  civilian  care  due  to 
eligibility  for  Medicare  as  a  result  of 
disability  or  end  stage  renal  disease.  The 
period  of  this  waiver  authority  begins 
January  1.  1967,  and  ends  on  the  later 
of  July  1, 1996,  or  the  termination  date 
of  any  special  enrollment  Medicare 
period  established  by  law  for  such 
person. 


Since  most  payments  made  under 
CHAMPUS  are  paid  directly  to 
participating  providers  of  care,  and  not 
to  the  beneficiary,  the  proposed  rule 
also  provides  for  the  waiver  of 
collection  of  such  ptayments  made  to 
participating  providers.  These  providers 
are  paid  based  on  a  contractual 
agreement  of  benefits  by  the 
beneficiaries.  If  the  claim  for  these 
benefits  caimot  be  paid  due  to 
ineligibility  of  the  beneficiary,  the 
beneficiary  indebtedness  to  the  provider 
would  remain.  Thus,  the  authority  to 
relieve  disabled  CHAMPUS 
beneficiaries  from  the  indebtedness 
arising  from  these  erroneous  payments 
does  not  depend  upon  who  actually 
received  the  payments. 

Regulatory  Procedures 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  significant  regulatory  action, 
defined  as  one  which  would  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  have  other 
significant  effects. 

The  Regulatory  Flexibility  Act 
requires  that  each  federal  agency 
prepare  a  regulatory  flexibility  analysis 
when  the  agency  issues  regulations 
which  would  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  is  not 
significant  regulatory  action  under  E.O. 
12886,  nor  would  it  have  a  significant 
impact  on  small  entities.  The  changes 
set  forth  in  the  proposed  rule  are  minor 
revisions  to  the  existing  regulation.  In 
addition,  this  proposed  rule  does  not 
impose  new  iiiformation  collection 
requirements  for  purposes  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3511).  This  is  a  proposed 
rule.  All  public  comments  are  invited. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Health  insurance,  Individuals 
with  disabilities.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 


PART  199-{AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.Q  301;  10  U.S.C.  chapter 
55.  *^ 

2.  Section  199.11  is  amended  a& 
follows: 

a.  By  revising  paragraphs  (b)(1)  and 
(g)  heading. 

b.  By  redesignating  paragraphs  (g)(3), 
(g)(4).  (g)(5).  (g)(6),  (g)(7).  (g)(8)  and 
(g)(9)  as  paragraphs  (g)(4).  (g)(5).  (g)(6), 
(g)(7),  (g)(8),  (g)(9)  and  (g)(19). 
respectively. 


c.  By  adding  paragraph  (g)(3)  and 
revising  newly  redesignated  paraioaDh 
(g)(10).  '^  ^   ^^^ 

The  additions  and  revisions  read  as 
follows: 

S  199.1 1    Overpayments  recovery. 

•        •        •        •      , » 

(b)*  •  • 

(1)  Federal  statutory  authority.  The 
Federal  Claims  Collection  Act  (31  U.S.C 
3701  et  seq.)  provides  the  basic 
authority  under  which  claims  may  be 
asserted  pursuant  to  this  section.  It  is 
implemented  by  joint  regulations  issued 
by  the  Department  of  Justice  and  the 
General  Accounting  Office.  4  CFR  parts 
101  through  105.  Thereunder,  the  heads 
of  federal  agencies  or  their  designees  are 
required  to  attempt  collection  of  all 
claims  of  the  United  States  for  money  or 
property  arising  out  of  the  activities  of 
their  respective  agencies.  These  officials 
may.  with  respect  to  claims  that  do  not 
exceed  $20,000,  exclusive  of  interest, 
and  in  conformity  with  the  standards 
promulgated  in  the  joint  regulations, 
compromise,  suspend,  or  terminate 
collection  action  on  such  claims. 
Section  743  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1996 
(Pub.  L.  104-106, 110  Stat.  186) 
authorizes  the  waiver  (see  paragraph 
(g)(3)  of  this  section)  of  collection  of 
overpayments  otherwise  due  bom  a 
person  after  the  termination  of  the 
person's  CHAMPUS  eligibility,  because 
the  person  became  eligible  for  Medicare 
Part  A  by  reason  of  disability  or  end- 
stage  renal  disease. 

•  *        •        •        • 

(g)  Compromise,  waiver,  suspension 
or  termination  of  collection  actions 
arisings  under  the  Federal  Claims 
Collection  Act. 

*  •        •        •        • 

(3)  Waiver  of  collection  of  erroneous 
payments  due  from  certain  persons 
unaware  of  loss  of  CHAMPUS  eligibility. 
(i)  The  Director,  OCHAMPUS  may 
waive  collection  of  payments  otherwise 
due  from  certain  persons  as  a  result  of 
health  benefits  received  under  this  Part 
after  the  termination  of  the  person's 
eligibility  for  such  benefits.  Waiver  may 
be  granted  if  collection  of  such 
payments  would  be  against  equity  and 
good  conscience  and  not  in  the  best 
interest  of  the  United  States.  These 
criteria  are  met  by  a  finding  that  there 
is  no  indication  of  fraud, 
misrepresentation,  fault,  or  lack  of  good 
faith  on  the  part  of  the  person  who 
received  the  erroneous  payment  or  any 
other  person  having  an  interest  ia 
obtaining  such  waiver. 

(ii)  Persons  eligible  for  waiver.  The 
following  persons  are  eligible  for 
waiver 
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(A)  A  person  who: 

(1)  Is  entitled  to  Medicare  Part  A  by 
reason  of  disability  or  end  stage  renal 
disease: 

[2]  In  the  absence  of  such  entitlement, 
would  have  been  eligible  for  CHAMPUS 
under  section  1086  of  title  10,  United 
States  Code;  and 

(J)  At  the  time  of  the  receipt  of  such 
benefits,  was  under  age  65. 

(B)  Any  participating  provider  of  care 
who  received  direct  payment  for  core 
provided  to  a  person  described  in 
paragraph  (g)(3)(ii}(A)  of  this  section 
pursuant  to  an  assignment  of  benefits 
from  such  person. 

(iii)  The  authority  to  waive  collection 
of  {Myments  under  this  section  shall 
apply  with  regard  to  health  benefits 
provided  during  the  period  beginning 
January  1,  1967,  and  ending  on  the  later 
of:  the  termination  date  of  any  special 
enrollment  period  for  Medicare  Part  B 
provided  speciHcally  for  such  persons; 
orjuly  1.1996. 

•  •        •        •        • 

(10)  Effect  of  compromise,  waiver, 
suspension  or  termination  of  collection 
octio/i.  Pursuant  to  the  Internal  Revenue 
Code.  26  U.S.C  6041.  compromises  and 
terminations  of  undisputed  debts  not 
discharged  in  a  Title  1 1  bankruptcy  case 
and  totaling  $600  or  more  for  the  year 
will  be  reported  to  the  Internal  Revenue 
Service  in  the  manner  prescribed  for 
inclusion  in  the  debtor's  gross  income 
for  that  year.  Any  action  taken  under 
this  paragraph  (g)  regarding  the 
compromise  of  a  federal  claim,  or 
waiver  or  suspension  or  termination  of 
collection  action  on  a  federal  claim  is 
not  an  initial  determination  for 
purposes  of  the  appeal  procedures  of 
§  199.10. 

•  •*•••• 

Dated:  November  26, 1997. 
L.M.  Bynnin. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-31610  Filed  12-3-97;  8:45  am] 
aiLUNQCooe  sooo  04  m 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

36  CFR  Part  327 

Shoreline  Use  Permits,  Rotation 

AGBICY:  U.S.  Army  Corps  of  Engineers, 

Departntent  of  Defense. 

ACTION:  Supplementary  proposed  rule. 

summary:  The  Corps  published  a 
proposed  rule  in  the  April  15.  1997, 


issue  of  the  Federal  Register, 
concerning  flotation  materials  to  be 
used  on  all  new  docks  and  boat  mooring 
buoys.  Comments  received  during  the 
45  day  comment  period  prompted  the 
Corps  to  conduct  further  study  and  give 
additional  consideration  to  flotation 
requirements.  As  a  result,  the  Corps  is 
withdrawing  this  amendment  and 
proposing  a  new  amendment. 

An  amendment  to  the  Guidelines  for 
Granting  Shoreline  Use  Permits  was  also 
part  of  the  proposed  rule  published  on 
April  15,  1997.  This  language  reduced 
onerous  requirements  on  individuals 
who  have  requested  waivers  due  to 
obvious  limiting  health  conditions  by 
giving  Operations  Project  Managers 
flexibility  to  take  sp>ecial  circumstances 
of  the  applicant  into  consideration 
when  issuing  a  shoreline  management 
permit.  No  negative  comments  were 
received  during  the  comment  fieriod 
and  this  amendment  will  be  issued  as  a 
final  rule  at  a  later  date,  probably  in 
conjunction  with  the  flotation 
amendment,  once  the  flotation  issue  is 
resolved. 

DATES:  Comments  must  be  submitted  on 
or  before  January  20.  1998. 
ADDRESSES:  HQUSACE.  CECW-ON. 
Washington,  DC.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Darrell  E.  Lewis,  (202)  761-0247. 
SUPPt-EMENTARY  INFORMATION:  The  Corps 
published  a  ^al  rule  providing  policy 
and  guidance  on  the  management  of 
shorelines  of  Corps  of  Engineers 
managed  Civil  Works  projects  in  the 
Federal  Register  on  July  27,  1990,  (55 
FR  30690-30702).  last  amended  in  the 
Federal  Register  on  July  1, 1992  (57  FR 
29219-29220). 

Two  amendments  to  the  regulation 
were  published  as  a  proposed  rule  in 
the  Federal  Register  on  April  15,  1997 
(62  FR  18307-18308).  An  amendment  to 
Paragraph  2.c(9)  of  Appendix  A,  Section 
327.30,  Guidelines  for  Granting 
Shoreline  Use  Permits,  gave  operational 
project  managers  flexibility  to  take 
.special  circumstances  of  the  applicant 
into  consideration  when  issuing  a 
permit.  This  language  reflected  the 
Corps  desire  to  accommodate  basic 
access  for  those  individuals  who  have 
requested  waivers  due  to  either  obvious 
limiting  health  conditions  or  those 
documented  by  a  doctor's  certifisation. 
No  negative  comments  were  received 
regarding  this  amendment  during  the 
comment  period.  Therefore,  this  portion 
of  the  April  15,  1997  proposed  rule  will 
be  promulgated  as  a  final  rule  at  a  later 
date. 

Paragraph  14.  Appendix  C.  of  Section 
327.30,  also  published  in  the  April  15, 
1997,  proposed  rule,  reflected  the  Corps 


amended  flotation  requirements  for  all 
new  docks  and  boat  mooring  facilities. 
The  Corps  received  28  letters 
concerning  flotation  during  the 
comment  period  of  this  proposed 
rulemaking.  The  comments  prompted 
the  Corps  to  conduct  further  study  and 
give  additional  consideration  to 
flotation  requirements.  Accordingly,  the 
flotation  portion  of  the  proposed  rule 
published  on  April  15,  1997.  is 
withdrawn  and  a  new  amendment  is 
proposed. 

Procedural  Requirements 

ExecuUve  Order  (E.O.)  12866 

The  Secretary  of  the  Army  has 
determined  that  this  proposed  revision 
is  not  a  "maior"  rule  within  the 
meaning  of%xecutive  Order  (E.O.) 
12866.  If  approved,  this  revision  vtnll 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
geographic  regions,  or  Federal,  State,  or 
local  governmental  agencies:  or  (3)  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  a  United  States-based 
enterprise  to  compete  with  foreign- 
based  enterprise  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.) 

Collection  of  Information 

This  proposed  rule  contains  no 
collection  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Executive  Order  126t2 

The  Corps  has  analyzed  this  proposed 
rule  imder  principles  and  criteria  in 
E.O.  12612  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12630 

The  Corps  has  determined  that  this 
proposed  rule  does  not  have 
"significant"  taking  implications.  The 
proposed  rule  does  not  pertain  to  taking 
of  private  property  interests,  nor  does  it 
impact  private  property. 

NEPA  Statement 

The  Corps  has  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
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enviroiunent  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Unfunded  Mandates  Act  of  1995 

This  proposed  rule  imposes  no 
unfunded  mandates  on  any 
governmental  or  private  entity  and  is  in 
compliance  with  the  provisions  of  the 
Unfunded  Mandates  Act  of  1995. 

List  of  Subjects  in  36  CFR  Part  327 

Lakeshore  management.  Public  lands. 

For  the  reasons  set  forth  in  the 
preamble,  we  pronose  to  withdraw  the 
amendment  to  36  CFR  Part  327, 
Appendix  C  published  at  62  FR  18307 
(April  15. 1997)  and  to  amend  36  CFR 
Part  327,  as  follows: 

PART  327  —RULES  AND 
REGULATIONS  GOVERNING  PUBLIC 
USE  OF  WATER  RESOURCE 
DEVELOPMENT  PROJECTS 
ADMINISTERED  BY  THE  CHIEF  OF 
ENGINEERS 

1.  The  authority  citation  for  36  CFR 
Part  327  continues  to  read  as  follows: 

Anthority:  16  U.S.C.  460d  and  460A-6a. 

2.  Appendix  C  to  §  327.30  is  amended 
by  revising  paragraph  14  to  read  as 
follows: 

Appendix  C  to  §  327.30— Shoreline  Use 
Permit  Conditions 

•        •        •        *        • 

14.  Flotation  for  all  docks  and  boat 
mooring  buoys  shall  be  of  materials 
manufactured  for  marine  use.  Flotation  will 
be  100%  warranted  for  a  minimum  of  8  years 
to  not  sink,  become  waterlogged,  crack,  peel, 
fragment  or  be  subject  to  loss  of  beads. 
Flotation  materials  will  resist  puncture  and 
penetration  and  will  not  be  subject  to  damage 
by  animals.  Flotation  will  be  fire  resistant. 
Any  floUtion  which  is  within  40  feet  of  a  line 
carrying  fuel  shall  be  100%  impervious  to 
water  and  fuel.  Reuse  of  plastic,  metal  or 
other  previously  used  drums  or  containers 
for  encasement  or  flotation  purpose  is 
prohibited.  Existing  flotation  is  authorized 
until  it  has  severely  deteriorated  and  is  no 
longer  serviceable,  at  which  time  it  shall  be 
replaced  with  approved  flotation.  For  any 
floaU  insUlled  after  the  effective  date  of  this 
specification,  repair  or  replacement  is 
required  when  it  no  longer  performs  its 
designated  fonction  or  foils  to  meet  the 
specifications  for  which  it  was  originally 
warranted. 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board. 
49  CFR  Chaptar  X 
[STB  Ex  Parte  No.  574] 

Safe  Imptomentation  of  Board- 
Approvad  Transactions 

AQ0ICY:  Surface  Transportation  Board. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 


Dated:  November  21. 1997. 
For  the  Commander. 
Robert  W.  Bnrkhanit. 

Colonel,  Corps  of  Engineers.  Executive 
Director  of  Civil  Works. 
[FR  Doc.  97-31776  Filed  12-3-97;  8:45  am) 
BHJJNQ  COOe  3nft-92-M 


summary:  The  Board  seeks  comments 
from  all  interested  persons  on  the  extent 
to  which  railroads  should  be  required  to 
provide  detailed  information  setting 
forth  the  manner  in  which  they  intend 
to  safely  implement  authority  granted 
by  the  Board  in  proceedings  subject  to 
the  Board's  jurisdiction. 
DATES:  Notices  of  intent  to  participate 
are  due  by  December  24. 1997.  Shortly 
thereafter,  a  list  of  participants  will  be 
issued.  Comments  are  due  by  January 
19, 1998.  Replies  are  due  by  February 
12,  1998. 

ADDRESSES:  Send  an  original  and  10 
copies  of  notices  of  intent  to  participate 
and  pleadings  referring  to  STB  Ex  Parte 
No.  574:  Surface  Transportation  Board. 
Office  of  the  Secretary,  Case  Control 
Unit,  1925  K  Street,  N.W.,  Washington, 
DC  20423. 

Once  the  list  of  participants  has  been 
issued  by  the  Board,  send  one  copy  of 
each  comment  and  each  reply  to  each 
party  on  the  list  of  participants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  565-1600  (TDD 
for  the  hearing  impaired:  (202)  565- 
1695]. 

SUPPLEMENTARY  INFORMATION:  The  rail 
transportation  policy  (RTP)  (49  U.S.C. 
10101),  which  was  adopted  in  the 
Staggers  Rail  Act  of  1980  and  amended 
in  the  ICC  Termination  Act  of  1995, 
establishes  the  basic  policy  directives 
against  which  all  of  the  statutory    ' 
provisions  we  administer  must  be 
weighed.  The  RTP  provides,  in  relevant 
part,  that,  "(ijn  regulating  the  railroad 
industry,  it  is  the  policy  of  the  United 
States  Government  *  *  *  to  promote  a 
safis  and  efficient  rail  transportation 
83rstem"  *  *  *  [by  allowing  rail  carriers 
to]  operate  transportation  facilities 
without  detriment  to  the  public  health 
and  safety  •  *  *."  Dxe  rail 
transportation  policy  applies  to  all 
transactions  subject  to  Board 
jiuisdiction. 

Over  the  years,  the  Board  and  its 
predecessor,  the  Interstate  Commerce 
Commission  (ICC),  have  considered  the 
issue  of  safety  along  with  other  relevant 
issues  in  individual  cases.  For  example. 


the  ICC  and  the  Board,  in  consultation 
with  the  Federal  Railroad 
Administration  (FRA).  which  has 
primary  responsibility  over  railroad 
safety  enforcement,  have  routinely 
considered  safety  in  their  environmental 
review  of  all  rail  mergers,  acquisitions, 
line  constructions,  and  similar 
transactions.  In  1993,  the  ICC  denied  an 
application  because  the  agency  believed 
that  no  conditions  could  sufficiently 
mitigate  the  unsafe  conditions  arising 
out  of  the  proposed  construction  of  the 
rail  line  in  Construction  and 
Operation — Indiana  and  Ohio  Ry.  Co.,  9 
I.C.C.2d  783  (1993).  In  a  similar  vein, 
we  routinely  address  safety  issues,  with 
the  advice  of  the  FRA,  in  the  context  of 
rail  embargoes.  ■ 

Recentiy.  in  a  pending  railroad  merger 
proceeding,  we  undertook  to  address 
safety  issues  in  a  more  systematic  way. 
Specifically,  in  response  to  a  request  in 
•the  ongoing  Conrail  Acquisition 
proceeding  by  the  FRA,  we  required  the 
applicant  railroads  in  that  case  to 
prepare  detailed  plans  addressing  how 
they  propose  to  integrate  their 
operations  to  ensure  continued  safety  if 
the  merger  is  approved  by  the  Board. 
CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company — Control  and 
Operating  Leases/Agreements — Conrail, 
Inc.  and  Consolidated  Rail  Corporation, 
STB  Finance  Docket  No.  33388, 
Decision  No.  52  (STB  served  Nov.  3, 
1997)  (Conrail  Acquisition).  In  our 
decision,  we  explained  that  the 
railroads'  submissions  would  be  made 
part  of  the  enviroiunental  record  in  that 
proceeding  and  dealt  with  in  the 
ongoing  environmental  review  process 
in  that  case.  We  stated  that  the  railroads' 
submissions,  which  are  due  to  be  filed 
December  3rd,  will  be  incorporated  in  a 
separate  section  of  the  Draft 
Environmental  hnpact  Statement  (DEIS) 
that  is  to  be  issued  by  the  end  of  the 
year.  We  requested  the  FRA  to  provide 
us  with  its  analysis  of  the  plans,  and 
invited  comments  from  all  other 
interested  persons,  diuing  the  45-day 
comment  period  that  will  be  provided 
on  the  DEIS.  After  review  of  these 
analyses  and  comments,  the  Board's 
environmental  staff  will  address  safety 
implementation  issues  in  the  Final 


'  In  the  embargo  oootext,  for  axample,  ■  shipper 
might  dispute  a  railroad's  contention  that  it  is 
temporarily  unable  to  provide  service  because  of 
unsafe  operating  conditions.  The  Board,  in  a  recent 
decision,  declared  that,  in  such  situations,  it  would 
secure  an  inspection  from  an  FRA-certified  safety 
inspector  before  directing  service  over  a  line 
embargoed  for  safety  reasons.  Serrice  Obligations 
Over  Excepted  Track.  STB  Ex  Parte  No.  564  (STB 
served  Oct  22. 1997). 
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Environmental  Impact  Statement  for  the 
proi>osed  Conrail  Acquisition.  We  will 
then  consider  the  hill  environmental 
record,  including  the  information 
concerning  Applicants'  safety 
implementation  plans,  in  arriving  at  our 
decision  in  the  Conrail  Acquisition 
proceeding. 

The  approach  outlined  above  will 
assure  our  ability  to  fully  address  safety 
implementation  issues  in  the  proposed 
Conrail  Acquisition  proceeding.  Having 
developed  a  vehicle  by  which  to 
evaluate  the  impact  on  rail  safety  of  one 
transaction,  we  believe  it  is  appropriate 
to  consider  the  advisability  of 
promulgating  a  rule  to  extend  this 
process  to  other  rail  transactions  subject 
to  the  Board's  jurisdiction.  Accordingly, 
we  seek  public  comment  on  the 
question  of  how  the  Board  should 
proceed  in  this  regard  in  exercising  its 
jurisdiction  over  such  transactions. 

We  are  aware  that  the  FRA  has 
suggested  that  rules  of  general 
applicability  might  be  appropriate  for 
futtire  mergers.  In  our  view,  the  process 
adopted  in  STB  Finance  Docket  No. 
33388,  which  provides  for  full 


utilization  of  the  expertise  of  both  the 
Board  and  the  FRA,  establishes  a 
mechanism  for  handling  future  merger 
cases.  It  might  also  have  wider 
applicability  to  other  types  of 
transactions  subject  to  the  Board's 
jiuisdiction;  alternatively,  different 
procedures  for  implementing  the 
Board's  responsibilities  under  the  RTP 
to  consider  matters  bearing  on  the  safe 
implementation  of  transactions  might  be 
preferable  outside  the  merger  area.  The 
administrative  process  permits  the 
Board  to  proceed  either  by  rule  or  on  a 
case-by-case  basis,  and  to  address  some 
kinds  of  transactions  by  rule  and  some 
by  reliance  on  the  development  of 
precedent. 

Accordingly,  because  the  questions  at 
issue  here  are  significant  and  of  broad 
interest,  we  are  initiating  sua  sponte 
this  proceeding  to  address  the  extent  to 
which  railroads  should  be  required  to 
provide  detailed  information  setting 
forth  the  manner  in  which  they  intend 
to  safely  implement  authority  granted 
by  the  Board  in  proceedings  subject  to 
the  Board's  jurisdiction.  We  specifically 
seek  the  views  of  the  FRA  and  of  any 


other  interested  persons  on  these  issues. 
We  seek  public  comments  on  whether 
we  should  proceed  broadly  or  on  a  case- 
by-case  basis,  and  on  specific  standards 
and  procedures  that  the  Board  could 
adopt  by  rule  to  assure  the  safe 
implementation  of  rail  transactions 
subject  to  our  jurisdiction.  Parties  filing 
comments  should  indicate  whether  their 
specific  recommendations  would  apply 
to  all  transactions  or  only  to  certain 
types  and,  if  the  latter,  which  ones. 

Depending  on  the  nature  of  the 
submissions  presented,  we  will 
determine  at  a  future  date  whether  to 
propose  formal  rules,  issue  a  policy 
statement,  or  proceed  on  a  case-by-case 
basis,  as  we  have  done  in  the  Conrail 
Acquisition  proceeding. 

Decided:  November  26, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vemon  A.  WilUwns, 
Secretary. 
[PR  Doc.  97-31795  Filed  12-3-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njies  or 
proposed  niles  that  are  app(lcat)le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ojftngs,  delegations  of  authority,  filing  o» 
petitions  and  applications  and  agency 
staiements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

ForwtS«rvlo« 

Committee  of  Scientists;  Notice  of 
Meeting 

AOENCY:  Forest  Service,  USDA. 


;  The  Forest  Service  announces 
a  meeting  of  the  Committee  of  Scientists 
on  December  19, 1997.  subjm:!  to 
appointment  of  the  Committee  members 
by  the  Secretary  of  Agriculture.  The 
Committee  of  Scientists  is  composed  of 
12  members  and  a  Committee  chair.  The 
Committee  of  Scientists  has  been 
chartered  to  provide  scientific  and 
technical  advice  to  the  Secretary  of 
Agriculture  and  the  Chief  of  the  Forest 
Service  on  improvements  to  the  Forest 
Service's  land  management  planning 
process  (62  FR  43691.  August  15, 1997). 

The  purpose  of  the  meeting  is  to 
discuss  the  organization  of  the 
Committee  and  to  review  the  tasks  and 
responsibilities  detailed  in  the  charter. 
The  meeting  is  open  to  public 
attendance.  Persons  in  attendance  who 
wish  to  bring  comments  to  the  attention 
of  the  Committee  may  file  written 
statements  with  the  Committee  before  or 
after  the  meeting. 

DATES:  The  meeting  will  be  held 
Decembw  19, 1997.  The  meeting  will 
begin  at  9:00  a.m.  and  end  at  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  O'Hare  hitemational, 
5440  North  River  Road,  Rosemont, 
Illinois. 

FOn  FURTHER  MFORMATKM  COHTACT:  . 
Jonathan  Stephens,  Ecosystem 
Management  Coordination  Staff,  Forest 
Service,  telephone:  (202)  205-0948. 

Dated:  December  1, 1997. 
Ronald  E.  Stewart, 
Acting  Chief. 
IFR  Doc.  97-31857  Filed  12-2-97;  10:27  am) 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Fonnal  Detenninations,  Additional 
R«<«Mes,  and  Corrections 

AGENCY:  Assassination  Records  Review 
Board. 

ACTION:  Notice. 


SUMMARY:  The  Assassination  Records 
Review  Board  (Review  Board)  met  in  a 
closed  meeting  on  November  17,  1997, 
and  made  formal  determinations  on  the 
release  of  records  under  the  President 
John  F.  Kennedy  Assassination  Records 
Collection  Act  of  1992  (JFK  Act).  By 
issuing  this  notice,  the  Review  Board 
complies  with  the  section  of  the  JFK  Act 
that  requires  the  Review  Board  to 
publish  the  results  of  its  decisions  on  a 
document-by-document  basis  in  the 
Federal  Re^atar  within  14  days  of  the 
date  of  the  decision. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kevin  G.  Tieman,  Assassination 
Records  Review  Board,  Second  Floor, 
Washington,  D.Q  20530,  (202)  724- 
0088,  fax  (202)  724-0457. 
SUPPI^MEHTARY  MFORMATKM:  This 
notice  complies  with  the  requirements 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992.  44  U.S.C.  2107.9(c)(4)(A)  (1992). 
On  November  17, 1997,  the  Review 
Board  made  formal  determinations  on 
records  it  reviewed  under  the  JFK  Act 
These  determinations  are  listed  below. 
The  assassination  records  are  identified 
by  the  record  identification  number 
assigned  in  the  President  John  F. 
KeimedyrAssassination  Records 
Collection  database  maintained  by  the 
National  Archives. 

Notice  of  Formal  Detenniiiatieiis 

For  each  document,  the  number  of 
postponements  sustained  immediately 
follows  the  record  identification 
number,  followed,  where  appropriate, 
by  the  date  the  document  is  scheduled 
to  be  released  or  re-reviewed. 

FBI  Docimients:  Postponed  in  Part 

124-10086-10003:  1;  10/2017 
124-10170-10010;  1;  10/2017 
124-10003-10387;  1;  10/2017 
124-10003-10417;  4;  10/2017 
124-10029-10390;  1;  10/2017 
124-10029-10392;  1;  10/2017 
124-10029-10403;  2;  10/2017 
124-10058-10418;  3;  10/2017 
124-10062-10388;  4;  10/2017 
124-10062-10399;  1;  10/2017 
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124-10067-10289: 1: 10/2017 
124-10067-10270;  2;  10/2017 
124-10073-10432;  1;  10/2017 
124-10073-10434;  2;  10/2017 
124-10144-10085;  4;  10/2017 
124-10157-10021;  2;  10/2017 
124-10157-10022; 1; 10/2017 
124-10158-10031;  2;  10/2017 
124-10158-10052;  1;  10/2017 
.     124-10158-10061;  4;  10/2017 
124-10163-10141;  3;  10/2017 
124-10163-10296;  1;  10/2017 
124-10164-10317;  3;  10/2017 
124-10167-lOOSO;  1;  10/2017 
124-10169-10003;  3;  10/2017 
124-10169-10005;  2;  10/2017 
124-10170-10006;  2;  10/2017 
124-10170-10425;  2;  10/2017 
124-10173-10005;  1;  10/2017 
124-10173-10006;  6;  10/2017 
124-10195-10105;  19;  10/2017 
124-10196-10344;  1;  10/2017 
124-10196-10345;  1;  10/2017 
124-10196-10346;  5;  10/2017 
124-10196-10348;  1;  10/2017 
124-10196-10349;  1;  10/2017 
124-10196-10351;  V.  10/2017 
124-10196-10353;  17;  10/2017 
124-10196-10354;  8;  10/2017 
124-10196-10355;  10;  10/2017 
124-10196-10357;  1;  10/2017 
124-10196-10358;  1;  10/2017 
124-10196-10361;  7;  10/2017 
124-10196-10362;  22;  10/2017 
124-10196-10363;  1;  10/2017 
124-10196-10364;  1;  10/2017 
124-10196-10371;  4;  10/2017 
124-10196-10384;  8;  10/2017 
124-10196-10459;  2;  10/2017 
124-10196-10464;  1;  10/2017 
124-10196-10465;  17;  10/2017 
124-10196-10466;  2;  10/2017 
124-10196-10499;  10;  10/2017 
124-10197-10472;  14;  10/2017 
124-10197-10490: 1;  10/2017 
124-10197-10496;  1;  10/2017 
124-10197-10497;  1;  10/2017 
124-10197-10496: 1;  10/2017 
124-10199-10062;  2;  10/2017 
124-10199-10068;  1;  10/2017 
124-10199-10076;  3;  10/2017 
124-10199-10079;  1;  10/2017 
124-10199-10107;  3;  10/2017 
124-10199-10110;  1;  10/2017 
124-10199-10112;  5;  10/2017 
124-10199-10113;  2;  10/2017 
124-10199-10114;  2;  10/2017 
124-10199-10115;  2;  10/2017 
124-10199-10122;  2;  10/2017 
124-10199-10123; 1; 10/2017 
124-10199-10129;  2;  10/2017 
124-10199-10130;  2;  10/2017 
124-10199-10131;  1;  10/2017 
124-10199-10135;  3;  10/2017 
124-10199-10137;  3;  10/2017 
124-10199-10139;  4;  10/2017 
124-10199-10141;  1;  10/2017 
124-10199-10142;  4;  10/2017 
124-10199-10143;  1;  10/2017 


64196 


Federal  Register  /  Vol.  62,  No.  233  /  Thursday.  December  4,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  233  /  Thursday.  December  4.  1997  /  Notices 


64197 


124-10199-10144; 

124-10199-10145 

124-10199-10151 

124-10199-10152 

124-10199-10153 

124-10199-10154 

124-10199-10155 

124-10200-10333 

124-10200-10336 

124-10200-10348 

124-10200-10491 

124-10201-10000; 

124-10201-10006 

124-10201-10007 

124-10201-10012 

124-10201-10014 

124-10201-10021 

124-10201-10022 

124-10201-10027 

124-10201-10037 

124-10201-10038; 

124-10201-10050; 

124-10201-100S2 

124-10201-10058; 

124-10201-10059 

124-10201-10065 

124-10201-10067 

124-10201-10068 

124-10201-10392 

124-10201-10403 

124-10202-10020; 

124-10202-10023 

124-10203-10000 

124-10203-10180 

124-10203-10188 

124-10203-10196 

124-10203-10208 

124-10203-10238 

124-10203-10246 

124-10203-10248 

124-10203-10255 

124-10203-10259 

124-10203-10262; 

124-10203-10263 

124-10203-10264; 

124-10203-10266; 

124-10203-10267 

124-10203-10268; 

124-10203-10269; 

124-10203-10271 

124-10203-10276 

124-10203-10281 

124-10203-10283 

124-10203-10284 

124-10203-10285 

124-10203-10290; 

124-10203-10305 

124-10203-10317 

124-10203-10330; 

124-10203-10336; 

124-10203-10338 

124-10203-10341 

124-10203-10346 

124-10203-10354 

124-10203-10360 

124-10203-10363 

124-10203-10366; 

124-10203-10370 

124-10203-10373 

124-10203-10374 

124-10203-10376 

124-10203-10378 

124-10203-10379 

124-10203-10381 

124-10203-10382 

124-10203-10383 


4:  10/2017 

124-10203-10384 

;  27;  10/2017 

3:  10/2017 

124-10203-10385 

;  3: 10/2017 

1: 10/2017 

124-10203-10386 

;  1;  10/2017 

1;  10/2017 

124-10203-10387 

:  5;  10/2017 

5;  10/2017 

124-10203-10389 

;  51;  10/2017 

10;  10/2017 

124-10203-10390 

;  3;  10/2017 

3;  10/2017 

124-10203-10392 

;  4:  10/2017 

3;  10/2017 

124-10203-10393 

,  3;  10/2017 

4;  10/2017 

12+-10203-10395 

;  1;  10/2017 

2;  10/2017 

124-10203-10396 

;  9;  10/2017 

4;  10/2017 

124-10203-10397 

;  4;  10/2017 

3:  10/2017 

124-10203-10399 

;  1;  10/2017 

6;  10/2017 

124-10203-10400 

4;  10/2017 

15: 10/2017 

124-10203-10401 

7;  10/2017 

20:  10/2017 

124-10203-10404 

1:  10/2017 

17:  10/2017 

124-10203-10406 

3;  10/2017 

4:  10/2017 

124-10203-10407 

5;  10/2017 

11;  10/2017 

124-10203-10408 

9;  10/2017 

29;  10/2017 

124-10203-10409 

7;  10/2017 

586:  10/2017 

124-10203-10410 

1;  10/2017 

6;  10/2017 

124-10203-10411 

1;  10/2017 

1;  10/2017 

124-10203-10412 

1:  10/2017 

1;  10/2017 

124-10203-10413 

5:  10/2017 

1:  10/2017 

124-10203-10415 

1: 10/2017 

1;  10/2017 

124-10203-10416 

4;  10/2017 

1: 10/2017 

124-10203-10420 

5;  10/2017 

3;  10/2017 

124-10203-10423 

2;  10/2017 

8:  10/2017 

124-10203-10425 

2;  10/2017 

2:  10/2017 

124-10203-10429 

2;  10/2017 

2;  10/2017 

124-10203-10431 

12;  10/2017 

8;  10/2017 

124-10203-10432 

1;  10/2017 

5;  10/2017 

124-10203-10434 

2;  10/2017 

3:  10/2017 

124-10203-10435 

2;  10/2017 

3: 10/2017 

124-10203-10436 

9;  10/2017 

9:  10/2017 

124-10203-10440 

3;  10/2017 

13:  10/2017 

124-10203-10442 

1;  10/2017 

28:  10/2017 

124-10203-10445 

1:  10/2017 

1:  10/2017 

124-10203-10446 

8;  10/2017 

3;  10/2017 

124-10203-10448 

1;  10/2017 

3:  10/2017 

124-10203-10453 

3;  10/2017 

42;  10/2017 

124-10203-10462 

11;  10/2017 

39;  10/2017 

124-10204-10452 

2;  10/2017 

5;  10/2017 

124-10204-10454 

6;  10/2017 

25;  10/2017 

124-10204-10455 

2;  10/2017 

5;  10/2017 

124-10204-10458 

2;  10/2017 

2:  10/2017 

124-10204-10468 

8;  10/2017 

1:  10/2017 

124-10204-10470 

5;  10/2017 

4;  10/2017 

124-10204-10471 

5;  10/2017 

18:  10/2017 

124-10204-10473 

2;  10/2017 

6:  10/2017 

124-10205-10257 

1;  10/2017 

17;  10/2017 

124-10205-10291 

4;  10/2017 

2;  10/2017 

124-10205-10292 

9;  10/2017 

32;  10/2017 

124-10205-10293 

1;  10/2017 

4;  10/2017 

124-10205-10305 

1;  10/2017 

12;  10/2017 

124-10205-10306 

4;  10/2017 

2:  10/2017 

124-10205-10308 

1;  10/2017 

1:  10/2017 

124-10205-10327 

2;  10/2017 

3: 10/2017 

124-10205-10333 

3;  10/2017 

4:  10/2017 

124-10205-10341 

2;  10/2017 

1;  10/2017 

124-10205-10348 

6;  10/2017 

4;  10/2017 

124-10205-10349 

6;  10/2017 

2;  10/2017 

124-10205-10350 

6;  10/2017 

2;  10/2017 

124-10205-10354 

2;  10/2017 

2;  10/2017 

124-10205-10362 

2;  10/2017 

1;  10/2017 

124-10205-10366 

1;  10/2017 

1;  10/2017 

124-10205-10370 

12: 10/2017 

10;  10/2017 

124-10205-10371 

34;  10/2017 

3;  10/2017 

124-10205-10374 

2;  10/2017 

5;  10/2017 

124-10207-10147 

14: 10/2017 

3;  10/2017 

124-10207-10160- 

2:  10/2017 

5:  10/2017 

124-10207-10161. 

3:  10/2017 

1:  10/2017 

124-10207-10182- 

10;  10/2017 

32;  10/2017 

124-10207-10324 

2:  10/2017 

6:  10/2017 

124-10207-10348 

3;  10/2017 

7:  10/2017 

124-10207-10355 

8: 10/2017 

14:  10/2017 

124-10207-10358; 

1;  10/2017 

124-10207-10359 
124-10207-10384 
124-10207-10393 
124-10207-10395 
124-10207-10397 
124-10207-10404 
124-10207-10405 
124-10208-10302 
124-10208-10304 
124-10208-10305 
124-10208-10306 
124-10208-10310 
124-10208-10319 
124-10208-10322 
124-10208-10323 
124-10209-10458 
124-10209-10479 
124-10209-10485 
124-10211-10253 
124-10211-10258; 
124-10211-10260; 
124-10211-10262; 
124-10211-10320; 
124-10211-10330; 
124-10211-10335 
124-10211-10340; 
124-10211-10346; 
124-10211-10347 
124-10211-10352 
124-10211-10353 
124-10211-10368 
124-10211-10371 
124-10211-10372 
124-10211-10373 
124-10211-10375 
124-10211-10376 
124-10211-10377 
124-10211-10379 
124-10211-10384 
124-10211-10388; 
124-10211-10390; 
124-10211-10392 
124-10211-10393 
124-10211-10400; 
124-10211-10402 
124-10211-10404 
124-10212-10057 
124-10212-10069 
124-10212-10082 
124-10212-10087 
124-10212-10106 
124-10212-10108; 
124-10212-10109; 
124-10212-10111 
124-10212-10121 
124-10212-10127 
124-10213-10210 
124-10214-10050; 
124-10214-10055 
124-10214-10077 
124-10214-10095 
124-10214-10114 
124-10214-10118; 
124-10214-10122 
124-10214-10123 
I247IO214-IOI52 
124^10214-10159; 
124-10214-10166 
124-10214-10180 
124-10215-10012 
124-10215-10023 
124-10215-10024 
124-10215-10026 
124-10215-10030 
124-10215-10031 
124-10215-10033 


1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
91;  10/2017 
18;  10/2017 
1;  10/2017 
2;  10/2017 
15;  10/2017 
17;  10/2017 
2;  10/2017 
15:  10/2017 
4;  10/2017 
4;  10/2017 
2;  10/2017 
1;  10/2017 
12;  10/2017 
1;  10/2017 
397;  10/2017 
556;  10/2017 
33:  10/2017 
5;  10/2017 
4: 10/2017 
2:  10/2017 
680:  10/2017 
2:  10/2017 
6: 10/2017 
1;  10/2017 
6:  10/2017 
2:  10/2017 
2:  10/2017 
4:  10/2017 
2: 10/2017 
5: 10/2017 
4;  10/2017 
2:  10/2017 
3: 10/2017 
4;  10/2017 
24;  10/2017 
5: 10/2017 
3: 10/2017 
1;  10/2017  . 
7;  10/2017 
2: 10/2017 
1;  10/2017 
9;  10/2017 
27;  10/2017 
1: 10/2017 
8:  10/2017 
5;  10/2017 
1;  10/2017 
2;  10/2017 
1:  10/2017 
1:  10/2017 
3;  10/2017 
26: 10/2017 
1: 10/2017 
2;  10/2017 
4;  10/2017 
22;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
1;  10/2017 
3: 10/2017 
2;  10/2017 
1;  10/2017 
1: 10/2017 
2: 10/2017 
2: 10/2017 
6;  10/2017 
10;  10/2017 
22;  10/2017 
10:  10/2017 
1;  10/2017 


124-10215-10036; 

124-10215-10043; 

124-10215-10045; 

124-10215-10048; 

124-10215-10049; 

124-10215-10054; 

124-10215-10055; 

124-10215-10056; 

124-10215-10057; 

124-10215-10058; 

124-10215-10060; 

124-10215-10061; 

124-10215-10064; 

124-10215-10065; 

124-10215-10066; 

124-10215-10067; 

124-10215-10068; 

124-10216-10005; 

124-10216-10008; 

124-10216-10026; 

124-10216-10029; 

124-10216-10043; 

124-10216-10080; 

124-10216-10089; 

124-10216-10093; 

124-10216-10120; 

124-10216-10244; 

124-10216-10246; 

124-10216-10251: 

124-10216-10252; 

124-10216-10253; 

124-10216-10254; 

124-10216-10256; 

124-10216-10257; 

124-1021&-10258; 

124-10216-10259; 

124-10216-10261; 

124-10216-10262; 

124-10216-10264; 

124-10216-10269; 

124-10216-10281; 

124-10216-10283; 

124-10216-10292; 

124-10216-10293; 

124-10216-10295; 

124-10216-10296; 

124-10216-10299; 

124-10216-10301; 

124-10217-10384; 

124-10217-10393; 

124-10217-10394; 

124-10217-10398; 

124-10217-10400: 

124-10217-10405; 

124-10217-10407; 

124-10218-10009; 

124-10218-10146; 

124-10218-10148; 

124-10218-10155; 

124-10218-10178: 

124-10218-10186; 

124-10218-10190; 

124-10218-10206; 

124-10218-10234: 

124-10218-10236; 

124-10218-10240; 

124-10218-10247; 

124-10218-10250; 

124-10218-10255; 

124-10218-10257; 

124-10219-10000; 

124-10219-10012; 

124-10219-10037; 

124-10219-10040; 

124-10219-10045; 

124-10219-10053; 


9;  10/2017 
3;  10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
4;  10/2017 
1;  10/2017 
6;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
4:10/2017 
1;  10/2017 
1;  10/2017 
10;  10/2017 
3;  10/2017 
2;  10/2017 
3;  10/2017 
2:  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
60;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
12:  10/2017 
2;  10/2017 
1;  10/2017 
4;  10/2017 
2;  10/2017 
1;  10/2017 
2;  10/2017 
3;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
6;  10/2017 
3;  10/2017 
6;  10/2017 
9;  10/2017 
2;  10/2017 
2;  10/2017 
355;  10/2017 
1;  10/2017 
10;  10/2017 
12;  10/2017 
20;  10/2017 
4;  10/2017 
5;  10/2017 
1;  10/2017 
2;  10/2017 
7;  10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
5;  10/2017 
2;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
4;  10/2017 
118;  10/2017 


124-10219-10054;  3;  10/2017 
124-10219-10055;  1;  10/2017 
124-10219-10060;  6;  10/2017 
124-10219-10066;  33;  10/2017 
124-10219-10070;  4;  10/2017 
124-10219-10071;  12;  10/2017 
124-10219-10073;  1;  10/2017 
124-10219-10074;  2;  10/2017 
124-10219-10078;  1;  10/2017 
124-10219-10079;  3;  10/2017 
124-10219-10080;  2;  10/2017 
124-10219-10081;  7;  10/2017 
124-10219-10082;  6;  10/2017 
124-10219-10083;  1;  10/2017 
124-10219-10086;  3;  10/2017 
124-10219-10088;  4;  10/2017 
124-10219-10091;  5;  10/2017 
124-10219-10320;  4;  10/2017 
124-10219-10322;  4;  10/2017 
124-10219-10323;  7;  10/2017 
124-10219-10324;  1;  10/2017 
124-10219-10327;  i;  10/2017 
124-10219-10328;  1;  10/2017 
124-10219-10330;  5;  10/2017 
124-10219-10332;  5;  10/2017 
124-10219-10335:  17;  10/2017 
124-10219-10336;  1;  10/2017 
124-10219-10338;  2;  10/2017 
124-10219-10340;  6;  10/2017 
124-10219-10342;  1;  10/2017 
124-10219-10344;  2;  10/2017 
124-10219-10345;  3;  10/2017 
124-10219-10346;  1;  10/2017 
124-10219-10347;  17;  10/2017 
124-10219-10348;  3;  10/2017 
124-10219-10349: 16;  10/2017 
124-1021»-10350;  8;  10/2017 
124-10219-10353;  8;  10/2017 
124-10219-10360;  7;  10/2017 
124-10219-10372;  20;  10/2017 
124-10219-10378;  3;  10/2017 
124-10219-10380;  5;  10/2017 
124-10219-10381;  1;  10/2017 
124-10219-10388;  7;  10/2017 
124-10219-10400;  1;  10/2017 
124-10219-10403;  1;  10/2017 
124-10219-10404;  5;  10/2017 
124-10219-10408;  1;  10/2017 
124-10219-10412;  1;  10/2017 
124-10219-10413;  2;  10/2017 
124-10219-10422;  3;  10/2017 
124^10219-10429;  16;  10/2017 
124-10219-10430;  2;  10/2017 
124-10219-10438;  4;  10/2017 
124-10220-10148;  2;  10/2017 
124-10220-10150;  25;  10/2017 
124-10220-10153;  1;  10/2017 
124-10220-10154;  2;  10/2017 
124-10220-10155;  4;  10/2017 
124-10220-10156;  4;  10/2017 
124-10220-10158;  4;  10/2017 
124-10220-10161;  3;  10/2017 
124-10220-10162;  11;  10/2017 
124-10220-10163;  27;  10/2017 
124-10220-10304;  1;  10/2017 
124-10220-10480;  3;  10/2017 
124-10220-10482;  36;  10/2017 
124-10220-10483;  18;  10/2017 
124-10220-10484;  9;  10/2017 
124-10221-10429;  9;  10/2017 
124-10222-10001;  1;  10/2017 
124-10222-10002:  8;  10/2017 
124-10222-10018;  3;  10/2017 
124-10222-10059;  1;  10/2017 
124-10222-10062;  5;  10/2017 
124-10222-10074;  5: 10/2017 


124-10222-10384;  1;  10/2017 
124-10223-10485; 14; 10/2017 
124-10223-10486;  9;  10/2017 
124-10223-10488;  10;  10/2017 
124-10223-10489;  5;  10/2017 
124-10223-10495;  4;  10/2017 
124-10223-10499;  14;  10/2017 
124-10224-10054;  8;  10/2017  ^ 
124-10224-10056;  10;  10/2017 
124-10224-10240;  9;  10/2017 
124-10225-10221;  9;  10/2017 
124-10225^-10222;  1;  10/2017 
124-10225-10223;  5;  10/2017 
124-10225-10228;  3;  10/2017 
124-10225-10228;  1;  10/2017 
124-10225-10231;  6;  10/2017 
124-10225-10236;  8;  10/2017 
124-10225-10237;  11;  10/2017 
124-10225-10243; 2; 10/2017 
124-10225-10251;  3;  10/2017 
124-10225-10277;  1;  10/2017 
124-10225-10280;  2;  10/2017 
124-10225-10286;  1;  10/2017 
124-10225-10287;  1;  10/2017 
124-10225-10289;  2;  10/2017 
124-10225-10293;  3;  10/2017 
124-10225-10299;  2;  10/2017 
124-10225-10300;  1;  10/2017  " 
124-10225-10352;  45;  10/2017 
124-10225-10353;  1;  10/2017 
124-10225-10359;  1;  10/2017 
124-10225-10361;  2;  10/2017 
124-10225-10380;  1;  10/2017 
124-10225-10381;  1;  10/2017 
124-10225-10382:  1;  10/2017 
124-tO225-10383;  2;  10/2017 
124-10225-10396;  2;  10/2017 
124-10225-10400;  1;  10/2017 
124-10225-10402;  8;  10/2017 
124-10225-10413;  3;  10/2017 
124-10225-10418;  3;  10/2017 
124-10225-10419;  2;  10/2017 
124-10225-10423;  1;  10/2017 
124-10225-10426;  4;  10/2017 
124-10225-10427;  4;  10/2017 
124-10225-10429;  4;  10/2017 
124-10225-10430;  2;  10/201 7< 
124-10225-10435;  1;  10/2017 
124-10225-10436;  1;  10/2017 
124-10225-10437;  1;  10/2017 
124-10225-10441;  4;  10/2017 
124-10225-10444;  1;  10/2017 
124-10225-10445;  4;  10/2017 
124-10225-10448;  2;  10/2017 
124-10225-10449;  7;  10/2017 
124-10225-10451;  4;  10/2017 
124-10225-10452;  2;  10/2017 
124-10225-10453;  1;  10/2017 
124-10225-10457;  5;  10/2017 
124-10225-10468;  1;  10/2017 
124-10225-10469;  1;  10/2017 
124-10225-10473;  9;  10/2017 
124-10227-10251;  3;  10/2017 
124-10230-10069;  2;  10/2017 
124-10230-10430;  1; 10/2017 
124-10230-10461; 1; 10/2017 
124-10230-10462;  1;  10/2017 
124-10230-10467;  2;  10/2017 
124-10230-10469;  3;  10/2017 
124-10233-10148;  3;  10/2017 
124-10233-10434;  2;  10/2017 
124-10241-10002;  1;  10/2017 
124-10254-10172;  2;  10/2017 
124-10257-10304;  27;  10/2017 
124-10257-10307;  2;  10/2017 
124-10262-10080;  1;  10/2017 
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124-10268-10399 
124-10269-10004 
124-10271-10071 
124-10273-10226: 
124-10279-10017 
124-10279-10018 
124-10279-10019 
124-10279-10020 
124-10280-10137 
124-10281-10116; 
124-10281-10119; 
124-10281-10120; 
124-10281-10122 
124-10281-10126; 
124-10281-10194 
124-10282-10131 
124-10282-n0275 
124-10282-10288 
124-10283-10341 
124-10283-10354 
124-10283-10366 
124-10283-10375 
124-10283-10376 
124-10283-10385 
124-10283-10391 
124-10283-10393 
124-1028^-10395 
124-10283-10397 
124-10283-10400; 
124-10283-10404; 
124-10283-10406 
124-10283-10410 
124-10283-10411 
124-10283-10413 
124-10283-10415 
124-10283-10419 
124-10283-10420; 
124-10283-10422 
124-10283-10423 
124-10283-10427 
124-10283-10432 
124-10283-10440 
124-10283-10441 
124-10283-10454 
124-10283-10456 
124-10283-10459 
124-10283-10461 
124-10283-10465; 
124-10283-10466; 
124-10283-10467 
124-10284-10080; 
124-10284-10309 
124-10284-10312 
124-10284-10317 
124-10284-10370 
124-10284-10378 
124-10285-10185 
124-10286-10137 
124-10286-10138; 
124-10286-10141 
124-10286-10142 
124-10286-10147 
124-10288-10000 
124-10288-10001 
124-10288-10003 
124-10288-10005 
124-10288-10006 
124-10288-10007 
124-10288-10008 
124-10288-10011 
124-10288-10015 
124-10288-10019 
124-10288-10024 
124-10288-10025 
124-10288-10031 
124-10288-10040; 


1;  10/2017 
3;  10/2017 
4;  10/2017  . 
1;  10/2017 
2;  10/2017 
3;  10/2017 
23:  10/2017 
3;  10/2017 
2;  10/2017 
5;  10/2017 
45:  10/2017 
3;  10/2017 
1;  10/2017 
2;  10/2017 
4:  10/2017 
6:  10/2017 
8:  10/2017 
12:  10/2017 
1:  10/2017 
1;  10/2017 
1:  10/2017 
1:  10/2017 
2;  10/2017 
2:  10/2017 
1:  10/2017 
5:  10/2017 
1:  10/2017 
2:  10/2017 
1;  10/2017 
3:  10/2017 
1;  10/2017 
8;  10/2017 
3:  10/2017 
1:  10/2017 
1;  10/2017 
2:  10/2017 
1:  10/2017 
1:  10/2017 
2;  10/2017 
1:  10/2017 
1:  10/2017 
11;  10/2017 
1:  10/2017 
1;  10/2017 
2;  10/2017 
22:  10/2017 
2;  10/2017 
1:  10/2017 
2;  10/2017 
1:  10/2017 
9;  10/2017 
24:  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
4;  10/2017 
9;  10/2017 
20;  10/2017 
12:  10/2017 
4;  10/2017 
10;  10/2017 
10;  10/2017 
3:  10/2017 
4;  10/2017 
1:  10/2017 
2:  10/2017 
1;  10/2017 
4;  10/2017 
18:  10/2017 
2:  10/2017 
1;  10/2017 
14;  10/2017 
3;  10/2017 
4;  10/2017 
2:  10/2017 
1;  10/2017 


124-10288-10041 
124-10288-10043 
124-10286-10046 
124-10288-10047 
124-10288-10049 
124-10288-10050 
124-10288-10053 
124-10288-10057 
124-10288-10058 
124-10288-10059 
124-10288-10061 
124-10286-10062 
124-10288-10069 
124-10288-10070 
124-10288-10071 
124-10288-10072 
124-10288-10073 
124-10288-10077 
124-10288-10079 
124-10288-10083 
124-10288-10086 
124-10288-10088 
124-10288-10089 
124-10288-10090 
124-10288-10092 
124-10288-10093 
124-10288-10094 
124-10288-10102 
124-10286-10114 
124-10288-10115 
124-10288-10118 
124-10288-10123 
124-10288-10125 
124-10288-10127 
124-10288-10128 
124-10288-10129 
124-10288-10132 
124-10288-10133 
124-10288-10134 
124-10288-10138 
124-10286-10139 
124-10288-10142 
124-10288-10145 
124-10288-10146 
124-10288-10147 
124-10288-10150 
124-10288-10164 
124-10290-10143 
124-10292-10001 
124-10292-10006 
124-10292-10008 
124-10292-10012 
124-10292-10013 
124-10292-10015 
124-10292-10016 
124-10292-10019 
124-10293-10355 
124-10293-10368 
124-10294-10226 
124-10294-10233 
124-10294-10236 
124-10294-10237 
124-10294-10239 
124-10294-10241 
124-10296-10003 


10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
11;  10/2017 
3;  10/2017 
2:  10/2017 
15:  10/2017 


10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
80:  10/2017 


10/2017 
10/2017 
10/2017 
10/2017 
11:  10/2017 
82:  10/2017 
34:  10/2017 
10:  10/2017 
8;  10/2017 
26:  10/2017 


10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
19;  10/2017 
2:  10/2017 
2:  10/2017 
29;  10/2017 


CIA  Documents:  Postponed  in  Part 

104^10013-10165; 1; 10/2017 
104-10050-10000: 1;  10/2017 
104-10050-10001:  1;  10/2017 
104-10054-10282:  1;  10/2017 
104-10059-10057;  4;  10/2017 
104-10059-10099: 36: 10/2017 
104-10061-10022;  1;  10/2017 
104-10061-10214:  2;  10/2017 
104-10061-10320;  2: 10/2017 
104-10062-10166;  1;  10/2017 


104-10062-10282 
104-10063-10007 
104-10065-10054 
104-10065-10366 
104-10066-10170 
104-10066-10181 
104-10066-10209 
104-10066-10226 
104-10066-10231 
104-10066-10232 
104-10068-10061 
104-10068-10139 
104-10068-10182 
104-10072-10232 
104-10072-10242 
104-10075-10200; 
104-10092-10013 
104-10092-10015 
104-10092-10135 
104-10092-10136 
104-10093-10196 
104-10093-10216 
104-10095-10416 
104-10096-10318 
104-10098-10036 
104-10098-10289; 
104-10100-10026; 
104-10100-10045 
104-10100-10056; 
104-10100-10058 
104-10100-10062 
104-10100-10099 
104-10100-10116 
104-10100-10130; 
104-10100-10140; 
104-10100-10149; 
104-10100-10192 
104-10100-10207 
104-10100-10225 
104-10100-10228 
104-10100-10235 
104-10100-10238 
104-10100-10301 
104-10100-10316 
104-10100-10338 
104-10100-10359; 
104-10100-10381 
104-10100-10391 
104-10100-10395 
104-10101-10027 
104-10101-10034 
104-10102-10112 
104-10102-10115 
104-10102-10143 
104-10103-10075 
104-10103-10354 
104-10103-10355 
104-10103-10356 
104-10103-10357 
104-10106-10747 
104-10113-10212 
104-10116-10118 
104-10117-10268; 
104-10118-10300; 
104-10118-10307 
104-10119-10009; 
104-10119-10014 
104-10119-10015 
104-10119-10016 
104-10119-10023 
104-10119-10036; 
104-10119-10040; 
104-10119-10250; 
104-10119-10254 
104-10119-10281 
104-10119-10284; 


24;  10/2017 
87;  10/2017 
1;  10/2017 
3:  05/2001 
3;  10/2017 
8;  10/2017 
2;  10/2017 
3;  10/2003 
14;  10/2017 
1;  10/2017 
2;  10/2017 
3;  10/2017 
3;  10/2017 
2:  10/2017 
18;  10/2017 
4;  10/2017 
2;  10/2017 
1;  10/2017 
7;  10/2017 
10;  10/2017 
11;  10/2017 
3;  10/2017 
2;  10/2017 
1;  10/2017 
8;  10/2017 
15;  10/2017 
2;  10/2017 
2:  05/2001 
10;  10/2017 
3;  10/2017 
2;  10/2017 
1;  10/2017 
3;  10/2017 
3;  10/2017 
3;  05/2001 
6:  05/2001 
7;  10/2017 
2;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
5;  10/2017 
5;  10/2017 
6;  10/2017 
6;  10/2017 
7;  10/2017 
2;  10/2017 
2;  10/2017 
20;  10/2017 
8;  10/2017 
1;  05/2001 
7;  10/2017 
17;  10/2017 
17;  10/2017 
35;  10/2017 
6;  10/2017 
9;  10/2017 
10;  10/2017 
7;  10/2017 
2;  10/2017 
4;  10/2017 
2;  10/2017 
6;  10/2017 
28;  10/2017 
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10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 
10/2017 


104-10119-10285; 

104-10119-10287; 

104-10119-10316; 

104-10119-10365; 

104-10119-10367; 

104-10119-10368; 

104-10119-10403; 

104-10119-10437; 

104-10120-10246; 

104-10120-10398; 

104-10120-10426; 

104-10120-10429; 

104-10120-10440: 

104-10120-10441; 

104-10120-10442; 

104-10120-10444; 

104-10126-10253; 

104-10126-10318; 

104-10132-10009; 

104-10132-10015; 

104-10132-10017; 

104-10132-10021; 

104-10132-10029; 

104-10132-10060; 

104-10132-10072; 

104-10132-10075; 

104-10132-10094; 

104-10132-10105; 

104-10132-10139; 

104-10132-10144; 

104-10132-10152; 

104-10132-10287; 

104-10132-10280; 

104-10132-10290; 

104-10132-10291; 

104-10132-10202; 

104-10132-10293; 

104-10133-10014; 

104-10133-10019; 

104-10133-10020: 

104-10133-10021; 

104-10133-10027; 

104-10133-10032: 

104-10133-10041; 

104-10133-10001; 

104-10133-10236; 

104-10133-10239; 

104-10133-10260; 

104-10133-10276; 

104-10133-10308: 

104-10133-10404; 

104-10135-10342; 

104-10135-10346: 

104-10135-10397; 

104-10143-10003; 

104-10143-10014; 

104-10143-10100; 

104-10143-10235; 

104-10143-10290; 

104-10143-10324; 

1OI-10143-10326; 

104-10143-10333; 

104-10143-10371; 

104-10143-10372; 

104-10143-10373; 

104-10145-10056; 

104-10145-10075; 

104-10145-10085; 

104-10145-10000; 

104-10145-10137; 

104-10145-10152; 

104-10145-10214; 

104-10145-10262; 

104-10145-10302; 

104-10145-10425; 


6;  10/2017 
9;  10/2017 
4;  10/2017 
3:  10/2017 
1:  10/2017 
6;  10/2017 
1;  10/2017 
9;  10/2017 
1;  10/2017 
3;  10/2017 
3;  10/2017 
4;  10/2017 
2;  10/2017 
3;  10/2017 
4;  10/2017 
2;  10/2017 
2;  10/2017 
4;  10/2017 
4;  10/2017 
1:  10/2017 
8;  10/2017 
4;  10/2017 
6;  10/2017 
1;  10/2017 
9;  10/2017 
3;  10/2017 
3;  10/2017 
1:  10/2017 
2;  10/2017 
6;  10/2017 
2;  10/2017 
1;  10/2017 
12;  10/2017 
4;  10/2017 
2;  10/2017 
2;  10/2017 
26;  10/2017 
1;  10/2017 
1;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
5;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
3;  10/2017 
1;  10/2017 
2;  10/2017 
6;  10/2017 
2;  10/2017 
2;  10/2017 
8:  10/2017 
1;  10/2017 
6;  10/2017 
2;  10/2017 
2;  10/2017 
3;  10/2017 
1;  10/2017 
1;  10/2017 
4;  05/2001 
1;  10/2017 
1;  10/2017 
6;  10/2017 
2;  10/2017 
3;  10/2017 
2;  10/2017 
1;  10/2017 
1;  10/2017 
1;  10/2017 
14;  10/2003 
5;  10/2017 
5:  10/2017 
2;  10/2017 


HSCA  Documents 


180-10070-10476; 

180-10078-10244; 

180-10111-10193; 

180-10131-10335; 

180-10141-10188; 

180-10141-10223; 

180-10141-10227; 

180-10141-10275; 

180-10141-10276; 

180-10141-10406: 

180-10141-10407; 

180-10142-10059; 

180-10142-10064; 

180-10142-10319; 

180-10142-10338; 

180-10143-10081; 

180-10143-10107; 

180-10143-10113: 

180-10143-10122; 

180-10143-10123; 

180-10143-10125: 

180-10143-10133: 

180-10143-10144; 

180-10143-10155; 

180-10143-10156; 

180-10143-10309; 

180-10143-10335; 

180-10143-10364: 

180-10143-10365; 

180-10143-10372; 

180-10143-10419; 

180-10143-10425; 

180-10144-10015; 

180-10144-10018; 

180-10144-10059; 

180-10144-10068; 

180-10144-10105; 

180-10144-10210; 

180-10144-10236; 

180-10144-10245; 

180-10144-10292; 

180-10144-10423; 

18O-1014S-10005; 

180-10145-10390; 

180-10145-10390; 

180-10145-10430; 

180-10146-10027; 

180-10146-10044; 

180-10146-10053; 

180-10147-10024; 

180-10147-10163; 

180-10147-10164; 

180-10147-10165; 

180-10147-10166; 


Postponed  in  Part 

1: 10/2017 

1;  10/2017 

16;  10/2017 

300:  10/2017 

2: 10/2017 

2;  05/2001 

4;  10/2017 

4;  10/2017 

4;  10/2017 

6;  10/2017 

6;  10/2017 

1;  10/2017 

5;  10/2017 

4;  10/2017 

8;  10/2017 

3;  05/2001 

2;  10/2017 

8;  10/2017 

24;  05/2001 

8;  10/2017 

5;  10/2017 

4;  10/2017 

1;  10/2617 

1;  10/2017 

5;  10/2017 

6:  10/2017 

5;  10/2017 

1;  10/2017 

2;  10/2017 

4;  10/2017 

2;  10/2017 

2;  10/2017 

0;  10/2017 

26;  10/2017 

2;  10/2017 
4;  10/2017 
4;  10/2017 
37;  10/2017 
25;  10/2017 
3;  10/2017 
8;  10/2017 
1;  10/2017 
0;  10/2003 
5;  10/2017 
6;  10/2017 
5;  10/2017 
1;  10/2017 
8;  10/2017 
7;  10/2017 
1;  10/2017 
18;  10/2017 
11;  10/2017 
11;  10/2017 
18;  10/2017 


NSA  Documents:  Postponed  in  Part 

144-10001-10155;  7;  10/2017 
144-10001-10156;  6;  10/2017 
144-10001-10162;  12;  10/2017 
144-10001-10163;  19;  10/2017 
144-10001-10165:  9:  10/2017 
144-10001-10166;  10;  10/2017 
144-10001-10167;  7;  10/2017 
144-10001-10168;  12;  10/2017 
144-10001-10171;  8;  10/2017 
144-10001-10176;  7;  10/2017 
144-10001-10183;  1;  10/2017 
144-10001-10185;  28;  10/2017 
144-10001-10189;  1;  10/2017 
144-10001-10191;  6;  10/2017 
144-10001-10195;  5;  10/2017 
144-10001-10197;  4;  10/2017 
144-10001-10199;  14;  10/2017 
144-10001-10204;  5;  10/2017 
144-10001-10205:  6;  10/2017 


144-10001-10212;  5;  10/2017 
144-10001-10222;  2;  10/2017 
144-10001-10236;  2;  10/2017 
144-10001-10252;  3; 10/2017 
144-10001-10256; 1; 10/2017 
144-10001-10280;  1;  10/2017 
144-10001-10261;  2;  10/2017 

US  ARMY  Docimients:  Postponed  in  Part 

107-10002-10186:  1:  10/2017 
197-10002-10187;  1;  10/2017 
197-10002-10190;  1;  10/2017 
197-10002-10196;  2;  10/2017 
196-10004-10205; 1; 10/2017 
198-10004-10206;  1;  10/2017 
196-10004-10207;  77;  10/2017 
198-10005-10012;  3;  10/2017 
198-10005-10013:  3:  10/2017 
198-10005-10015;  1;  10/2017 
198-10005-10017;  9;  10/2017 
196-10005-10018;  4;  10/2017 
JCS  Doctmients:  Postponed  in  Part 

202-10002-10024;  3;  10/2017 
202-10002-10104;  5:  10/2017 
202-10002-10118;  1;  10/2017 
202-10002-10119;  2;  10/2017 
202-10002-10121;  13;  10/2017 
202-10002-10122;  1;  10/2017 

Notice  of  Additional  BolcMaa 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Federal 
Bureau  of  hivestigation  records  are  now 
being  opened  in  hill: 

124-10187-10202;  124-10102-10013;  124- 
10105-10106;  124-10106-10347;     124- 
10106-10352;  124-10196-10356;  124- 
10196-10359;  124-10196-10360;  124- 
10196-10365;  124-10196-10367;  124- 
10196-10369;  124-10196-10370;  124- 
10106-10372;  124-10106-10373;  124- 
10106-10374;  124-10196-10375;  124- 
10196-10376;  124-10196-10377;  124- 
10196-10378;  124-10196-10379;  124- 
10196-10380;  124-10196-10381;  124- 
10196-10382;  124-10196-10383; 124- 
10196-10385;  124-10196-10386;  124- 
10196-10387;  124-10196-10458;  124- 
10196-10460;  124-10196-10461;  124- 
10196-10462;  124-10196-10463;  124- 
10196-10467;  124-10196-10468;  124- 
10196-10469;  124-10196-10491;  124- 
10196-10492;  124-10196-10493;  124- 
10196-10494;  124-10196-10495;  124- 
10196-10496;  124-10196-10497; 124- 
10106-10498;  124-10197-10358;  124- 
10197-10415;  124-10197-10416;  124- 
10197-10416;  124-10197-10417;  124- 
10197-10467J  124-10197-10468: 124- 
10197-10460: 124-10107-10470: 124- 
10107-10471;  124-10107-10474;  124- 
10197-10475: 124-10107-10476: 124- 
10107-10478;  124-10107-10479;  124- 
10107-10481;  124-10107-10482;  124- 
10197-10483;  124-10197-10484;  124- 
10197-10486:  124-10197-10487;  124- 
10197-10491;  124-10197-10492;  124- 
10198-10197;  124-10108-10220;  124- 
10108-10221;  124-10108-10222;  124- 
10108-10224;  124-10108-10225;  124- 
10108-10226;  124-10108-10227;  124- 
10108-10228;  124-10108-10220;  124- 
10108-10230;  124-10108-10231;  124- 
10108-10232;  124-10108-10234;  124- 
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1019S-1023S 

; 124-1019S-10236 

124- 

1020&-10493 

; 124-10200-10494 

;124- 

10203-10241 

10198-10237 

:  124-10199-10051 

124- 

10200-10495 

; 124-10200-10496 

124- 

10203-10243 

10199-10053 

; 124-10199-10054 

124- 

10201-10001 

; 124-10201-10003 

,124- 

10203-10245 

10199-10055 

; 124-10199-10058 

124- 

10201-10004 

: 124-10201-10005 

124- 

10203-10250 

10199-10059 

;  124-10199-10060 

124- 

10201-10008 

; 124-10201-10009 

124- 

10203-10253 

10199-10064 

:  124-10199-10066 

124- 

10201-10010 

; 124-10201-10011 

124- 

10203-10256 

10199-10067 

: 124-10199-10069 

124- 

10201-10013 

: 124-10201-10015 

,124- 

10203-10258 

10199-10070 

;  124-10199-10071 

124- 

10201-10016 

; 124-10201-10017 

124- 

10203-10261 

10199-10073 

: 124-10199-10075 

124- 

10201-10018 

;  124-10201-10019 

124- 

10203-10270 

1019^10077 

;  124-10199-10078 

124- 

10201-10020 

; 124-10201-10023 

124- 

10203-10274 

10199-10080 

; 124-10199-10081 

124- 

10201-10024 

124-10201-10025 

124- 

10203-10277 

10199-10082 

:  124-10199-10083 

124- 

10201-10026 

124-10201-10028 

124- 

10203-10279; 

10199-10085 

. 124-10199-10086 

124- 

10201-10030 

124-10201-10031 

124- 

10203-10287 

10199-10088 

124-10199-10090 

124- 

10201-10032 

124-10201-10033 

124- 

10203-10289. 

10199-10091 

124-10199-10092 

124- 

10201-10034 

124-10201-10035 

124- 

10203-10304, 

10199-10093 

124-10199-10094 

124- 

10201-10039 

124-10201-10044 

124- 

10203-10307 

10199-10095 

124-10199-10096 

124- 

10201-10045 

124-10201-10046 

124- 

10203-10309; 

10199-10097 

124-10199-10098. 

124- 

10201-10048 

124-10201-10051 

124- 

10203-10311; 

10199-10100 

124-10199-10101; 

124- 

10201-10053 

124-10201-10054 

124- 

10203-10313; 

10199-10102 

124-10199-10103; 

124- 

10201-100S5 

124-10201-10056 

124- 

10203-10315; 

10199-10104 

124-10199-10105; 

124- 

10201-10057 

124-10201-10060 

124- 

10203-10318; 

10199-10108, 

124-10199-10109; 

124- 

10201-10062 

124-10201-10063 

124- 

10203-10320; 

10199-10111 

124-10199-10116; 

124- 

10201-10064 

124-10201-10066 

124- 

10203-10322; 

10199-10117 

124-10199-10118; 

124- 

10201-10069 

124-t10201-10O70 

124- 

10203-10324; 

10199-10119 

124-10199-10120; 

124- 

10201-10071 

124-10201-10073 

124- 

10203-10326: 

10199-10121 

124-10199-10124; 

124- 

10201-10075 

124-10201-10211 

124- 

10203-10328: 

10199-10125 

124-10199-10126; 

124- 

10201-10212 

124-10201-10213 

124- 

10203-10331; 

10199-10133 

124-10199-10134; 

124- 

10201-10214 

124-10201-10215 

124- 

10203-10333; 

10199-10136 

124-10199-10138: 

124- 

10201-10216 

124-10201-10371 

124- 

10203-10335: 

10199-10148, 

124-10199-10147; 

124- 

10201-10374 

124-10201-10375 

124- 

10203-10339; 

10199-10148 

124-10199-10149; 

124- 

10201-10376 

124-10201-10377 

124- 

10203-10342; 

10199-10150 

124-10199-10156; 

124- 

10201-10378 

124-10201-10379 

124- 

10203-10344; 

10200-10280 

124-10200-10281; 

124- 

10201-10380 

124-10201-10381 

124- 

10203-10347; 

10200-10282 

124-10200-10283; 

124- 

10201-10382 

124-10201-10383 

124- 

10203-10349; 

10200-10284 

124-10200-10285: 

124- 

10201-10384 

124-10201-10385 

124- 

10203-10351: 

10200-10286 

124-10200-10287; 

124- 

10201-10386 

124-10201-10387 

124- 

10203-10355; 

10200-10288 

124-10200-10289: 

124- 

10201-10388 

124-10201-10389 

124- 

10203-10358; 

10200-10290 

124-10200-10291; 

124- 

10201-10390 

124-10201-10391 

124- 

10203-10361: 

10200-10292 

124-10200-10293; 

124- 

10201-10393 

124-10201-10394 

124- 

10203-10364; 

10200-10294 

124-10200-10295; 

124- 

10201-10395 

124-10201-10396 

124- 

10203-10368; 

10200-10296 

124-10200-10297; 

124- 

10201-10397 

124-10201-10399 

124-   • 

10203-10371; 

10200-10298 

124-10200-10299: 

124- 

10201-10400 

124-10201-10401, 

124- 

10203-10375; 

10200-10300 

124-10200-10301; 

124- 

10201-10402 

124-10201-10404. 

124- 

10203-10380; 

10200-10302 

124-10200-10303; 

124- 

10201-10405 

124-10201-10406 

124- 

10203-10391; 

10200-10304 

124-10200-10305: 

124- 

10202-10000 

124-10202-10001 

124- 

10203-10398; 

10200-10306 

124-10200-10307; 

124- 

10202-10004 

124-10202-10008- 

124- 

10203-10403; 

10200-10308 

124-10200-10309: 

124- 

10202-10009 

124-10202-10010. 

124- 

10203-10414; 

10200-10310- 

124-10200-10311; 

124- 

10202-10012: 

124-10202-10016; 

124- 

10203-10418; 

10200-10312 

124-10200-10313; 

124- 

10202-10019; 

124-10202-10021; 

124- 

10203-10421; 

10200-10314, 

124-1020O-1031S; 

124- 

10202-10024; 

124-10203-10002: 

124- 

10203-10424; 

10200-10316 

10203-10181; 

124-10203-10182: 

124- 

10203-10430; 

124-10200-11 

J317;  124-10200-10318;  124- 

10203-10183; 

124-10203-10184; 

124- 

10203-10437; 

10200-10319 

124-10200-10320; 

124- 

10203-10185; 

124-10203-10186; 

124- 

10203-10439; 

10200-10321 

124-10200-10322; 

124- 

10203-10189; 

124-10203-10190; 

124- 

10203-10443; 

10200-10323 

124-10200-10324; 

124- 

10203-10191; 

124-10203-10192; 

124- 

10203-10447; 

10200-10325 

124-10200-10326; 

124- 

10203-10193; 

124-10203-10194; 

124- 

10203-10450; 

10200-10327 

124-10200-10329; 

124- 

10203-10195: 

124-10203-10197; 

124- 

10203-10454; 

10200-10330 

124-10200-10331; 

124- 

10203-10198: 

124-10203-10199; 

124- 

10203-10456; 

10200-10332. 

124-10200-10334; 

124- 

10203-10200; 

124-10203-10201; 

124- 

10203-10459: 

10200-10335 

124-10200-10337; 

124- 

10203-10202; 

124-10203-10203: 

124- 

10203-10461; 

10200-10338- 

124-10200-10339: 

124- 

10203-10204; 

124-10203-10205; 

124- 

10204-10334; 

10200-10340; 

124-10200-10341: 

124- 

10203-10206; 

124-10203-10209; 

124- 

10204-10336; 

10200-10342; 

124-10200-10343; 

124- 

10203-10210; 

124-10203-10211; 

124- 

10204-10338; 

10200-10345. 

124-10200-10346: 

124- 

10203-10212; 

124-10203-10213; 

124- 

10204-10340: 

10200-10347 

124-10200-10349: 

124- 

10203-10214; 

124-10203-10215; 

124- 

10204-10438: 

10200-10350- 

124-10200-10351; 

124- 

10203-10216: 

124-10203-10217; 

10204-10440; 

10200-10353; 

124-10200-10354: 

12*- 

124-10203-1( 

)219:  124-10203-1( 

)220;  124- 

10204-10442; 

10200-10356 

124-10200-10357; 

124- 

10203-10221; 

124-10203-10222; 

124- 

10204-10444; 

10200-10358 

124-10200-10359; 

124- 

10203-10223; 

124-10203-10224; 

124- 

10204-10446; 

10200-10360 

124-10200-10407; 

124- 

10203-10226; 

124-10203-10227; 

124- 

10204-10448; 

10200-10408. 

124-10200-10409; 

124- 

10203-10228; 

124-10203-10229; 

124- 

10204-10450; 

10200-10410. 

124-10200-10411: 

124- 

10203-10230; 

124-10203-10231; 

124- 

10204-10453; 

10200-10412 

124-10200-10413: 

124- 

10203-10232; 

124-10203-10233; 

124- 

10204-10457; 

10200-10414 

124-10200-10486; 

124- 

10203-10234: 

124-10203-10235; 

124- 

10204-10460; 

10200-10487 

124-10200-10489: 

124- 

10203-10236; 

124-10203-10237: 

124- 

10204-10462: 

10200-10490. 

124-10200-10492; 

124- 

10203-10239; 

124-10203-10240; 

124- 

10204-10465; 

124-10203-10242 

124-10203-10244 

124-10203-10247 

124-10203-10252 

124-10203-10254 

124-10203-10257 

124-10203-10260; 

124-10203-10265 

124-10203-10272 

124-10203-10275 

124-10203-10278; 

124-10203-10286; 

124-10203-10288; 

124-10203-10303 

124-10203-10306 

124-10203-10308 

124-10203-10310; 

124-10203-10312 

124-10203-10314 

124-10203-10316 

124-10203-10319 

124-10203-10321 

124-10203-10323 

124-10203-10325 

124-10203-10327 

124-10203-10329 

124-10203-10332 

124-10203-10334; 

124-10203-10337; 

124-10203-10340; 

124-10203-10343 

124-10203-10345 

124-10203-10348; 

124-10203-10350; 

124-10203-10353 

124-10203-10356 

124-10203-10359 

124-10203-10362 

124-10203-10365 

124-10203-10369 

124-10203-10372 

124-19203-10377 

124-10203-10388 

124-10203-10394 

124-10203-10402 

124-10203-10405 

124-10203-10417 

124-10203-10419; 

124-10203-10422 

124-10203-10426; 

124-10203-10433 

124-10203-10438; 

124-10203-10441 

124-10203-10444 

124-10203-10449 

124-10203-10452 

124-10203-10455 

124-10203-10458 

124-10203-10460; 

124-10203-10463 

124-10204-10335 

124-10204-10337 

124-10204-10339; 

124-10204-10436 

124-10204-10439 

124-10204-10441 

124-10204-10443 

124-10204-10445 

124-10204-10447; 

124-10204-10449; 

124-10204-10451 

124-10204-10456 

124-10204-10459 

124-10204-10461 

124-10204-10464 

124-10204-10466 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10204-10467;  124-10204-10472;  124- 
10204-10475;  124-10204-10476;  124- 
10204-10477;  124-10204-10478;  124- 
10204-10479;  124-10204-10483;  124- 
10204-10484;  124-10204-10485; 
124-10204-10486;  124-10204-10488;  124- 
10204-10489;  124-10204-10490;  124- 
10204-10492;  124-10204-10493;  124- 
10204-10494;  124-10205-10254;  124- 
10205-10255;  124-10205-10256;  124- 
10205-10258: 124-10205-10259;  124- 
10205-10260;  124-10205-10261; 124- 
10205-10262:  124-10205-10263;  124- 
10205-10264;  124-10205-10265;  124- 
10205-10266;  124-10205-10267;  124- 
10205-10268;  124-10205-10269;  124- 
10205-10270;  124-10205-10271;  124- 
10205-10272;  124-10205-10273;  124- 
10205-10274: 124-10205-10275;  124- 
10205-10276;  124-10205-10277;  124- 
10205-10278;  124-10205-10279;  124- 
10205-10280;  124-10205-10281; 124- 
10205-10282;  124-10205-10283;  124- 
10205-10284;  124-10205-10285;  124- 
10205-10286;  124-10205-10287;  124- 
10205-10289:  124-10205-10290;  124- 
10205-10294;  124-10205-10296;  124- 
10205-10298;  124-10205-10299;  124- 
10205-10300;  124-10205-10302;  124- 
10205-10309;  124-10205-10311;  124- 
10205-10312;  124-10205-10314;  124- 
10205-10316;  124-10205-10319;  124- 
10205-10320;  124-10205-10322;  124- 
10205-10323;  124-10205-10324;  124- 
10205-10325;  124-10205-10326;  124- 
10205-10328;  124-10205-10329;  124- 
10205-10330;  124-10205-10331; 124- 
10205-10332: 124-10205-10334;  124- 
10205-10335;  124-10205-10336;  124- 
10205-10337;  124-10205-10338; 124- 
10205-10339: 124-10205-10340:  124- 
10205-10342;  124-10205-10343; 124- 
10205-10344;  124-10205-10345;  124- 
10205-10347;  124-10205-10351;  124- 
10205-10352;  124-10205-10353;  124- 
10205-10356;  124-10205-10357; 124- 
10205-10358;  124-10205-10359;  124- 
10205-10360;  124-10205-10363;  124- 
10205-10364;  124-10205-10367;  124- 
10205-10369:  124-10205-10373;  124- 
10205-10470;  124-1020fr-10375;  124- 
10206-10376;  124-10206-10377;  124- 
10206-10378;  124-10206-10379; 124- 
10206-10380;  124-10206-10381;  124- 
10206-10382;  124-10206-10383;  124- 
10206-10401;  124-10206-10402; 124- 
10206-10403;  124-10206-10404;  124- 
10206-10451;  124-10206-10452; 124- 
10206-10453;  124-10207-10148;  124- 
10207-10150;  124-10207-10151;  124- 
10207-10152;  124-10207-10156;  124- 
10207-10157;  124-10207-10163;  124- 
10207-10320;  124-10207-10321;  124- 
10207-10322;  124-10207-10323; 124- 
10207-10325;  124-10207-10326;  124- 
10207-10327;  124-10207-10328;  124- 
10207-10329;  124-10207-10330;  124- 
10207-10331;  124-10207-10332;  124- 
10207-10333;  124-10207-10334;  124- 
10207-10335;  124-10207-10336;  124- 
10207-10337;  124-10207-10338;  124- 
10207-10341;  124-10207-10342; 124- 
10207-10345;  124-10207-10346;  124- 
10207-10347;  124-10207-10349; 124- 
10207-10350;  124-10207-10351; 124- 
10207-10352;  124-10207-10353;  124- 


10207-10354:  124-10207-10356;  124- 
10207-10357;  124-10207-10360;  124- 
10207-10361;  124-10207-10362;  124- 
10207-10363: 124-10207-10364;  124- 
10207-10365;  124-10207-10366;  124- 
10207-10367;  124-10207-10368;  124- 
10207-10369;  124-10207-10376;  124- 
10207-10379;  124-10207-10381;  124- 
10207-10383;  124-10207-10385;  124- 
10207-10386;  124-10207-10388;  124- 
10207-10389;  124-10207-10390;  124- 
10207-10391;  124-10207-10392;  124- 
10207-10394;  124-10207-10396;  124- 
10207-10398;  124-10207-10399;  124- 
10207-10400;  124-10207-10401;  124- 
10207-10402;  124-10207-10403;  124- 
10207-10406;  124-10207-10407;  124- 
10207-10423;  124-10207-10424; 124- 
10207-10425;  124-10207-10426;  124- 
10207-10427;  124-10207-10428; 
124-10207-10429;  124-10207-10430;  124- 
10208-10303;  124-10208-10307;  124- 
10208-10308;  124-10208-10309;  124- 
10208-10311;  124-10208-10312;  124- 
10208-10313;  124-10208-10314;  124- 
10208-10315;  124-10208-10316;  124- 
10208-10317;  124-10208-10318;  124- 
10208-10320;  124-10208-10321;  124- 
10208-10324: 124-10206-10325;  124- 
10208-10326;  124-10208-10328;  124- 
10208-10329;  124-10208-10330;  124- 
10208-10394;  124-10208-10395;  124- 
10208-10396;  124-10208-10397;  124- 
10208-10398;  124-10208-10399;  124- 
10208-10400:  124-10208-10401;  124- 
10209-10452;  124-10209-10453;  124- 
10209-10454;  124-10209-10455;  124- 
10209-10460;  124-10209-10462;  124- 
10209-10463;  124-10209-10464;  124- 
10209-10465;  124-10209-10466;  124- 
10209-10477;  124-10209-10478;  124- 
10209-10480;  124-10209-10481;  124- 
10209-10482;  124-10209-10483:  124- 
10209-10484;  124-10209-10486;  124- 
10209-10487;  124-10209-10488;  124- 
10209-10489;  124-10209-10489; 124- 
10209-10490;  124-10209-10491;  124- 
10209-10492;  124-10209-10493;  124- 
10209-10494;  124-10209-10495;  124- 
10209-10496;  124-10209-10497;  124- 
10209-10498;  124-10209-10499;  124- 
10210-10227;  124-10210-10228:  124- 
10210-10229;  124-10210-10230; 124- 
10210-10231;  124-10210-10232;  124- 
10210-10233;  124-10210-10234;  124- 
10210-10235;  124-10210-10236;  124- 
10211-10220;  124-10211-10221;  124- 
10211-10222: 124-10211-10223;  124- 
10211-10224:  124-10211-10225;  124- 
10211-10227;  124-10211-10228;  124- 
10211-10229;  124-10211-10230;  124- 
10211-10231;  124-10211-10232;  124- 
10211-10233;  124-10211-10234; 124- 
10211-10235;  124-10211-10236;  124- 
10211-10237;  124-10211-10238:  124- 
10211-10239;  124-10211-10240;  124- 
10211-10241;  124-10211-10243;  124- 
10211-10244;  124-10211-10245;  124- 
10211-10^54;  124-10211-10255;  124- 
10211-10256;  124-10211-10257;  124- 
10211-10259;  124-10211-10261;  124- 
10211-10263;  124-10211-10264;  124- 
10211-10265;  124-10211-10266;  124- 
10211-10267;  124-10211-10268:  124- 
10211-10269;  124-10211-10270;  124- 
10211-10271;  124-10211-10272;  124- 


10211-10273;  124-10211-10274;  124- 
10211-10275;  124-10211-10276;  124- 
10211-10277;  124-10211-10278;  124- 
10211-10279;  124-10211-10321;  124- 
10211-10322;  124-10211-10323;  124- 
10211-10324; 124-10211-10325;  124- 
10211-10326;  124-10211-10328;  124- 
10211-10329;  124-10211-10332;  124- 
10211-10333; 124-10211-10334;  124- 
10211-10338;  124-10211-10339;  124- 
10211-10342;  124-10211-10343;  124- 
10211-10344;  124-10211-10345:  124- 
10211-10348;  124-10211-10349;  124- 
10211-10350;  124-10211-10351;  124- 
10211-10354;  124-10211-10355;  124- 
10211-10356;  124-10211-10358;  124- 
10211-10359;  124-10211-10360;  124- 
10211-10361; 124-10211-10362;  124- 
10211-10363; 124-10211-10364;  124- 
10211-10365;  124-10211-10366;  124- 
10211-10367;  124-10211-10369;  124- 
10211-10370: 124-10211-10374;  124- 
10211-10378;  124-10211-10380;  124- 
10211-10381;  124-10211-10382;  124- 
10211-10383: 124-10211-10385;  124- 
10211-10386;  124-10211-10387;  124- 
10211-10389;  124-10211-10391;  124- 
10211-10394:  124-10211-10395:  124- 
10211-10396;  124-10211-10397;  124- 
10211-10398;  124-10211-10399;  124- 
10211-10401;  124-10211-10403;  124- 
10211-10405; 124-10211-10406;  124- 
10211-10407;  124-10211-10408;  124- 
10211-10409: 124-1021 1-1Q410;  124- 
10211-10411;  124-10212-10041; 
124-10212-10043;  124-10212-10045: 124- 
10212-10046;  124-10212-10047;  124- 
10212-10048;  124-10212-10049;  124- 
10212-10050;  124-10212-10051;  124- 
10212-10053;  124-10212-10054;  124- 
10212-10055;  124-10212-10056;  124- 
10212-10058;  124-10212-10059;  124- 
10212-10060;  124-10212-10061;  124- 
10212-10061;  124-10212-10062;  124- 
10212-10063;  124-10212-10064;  124- 
10212-10065;  124-10212-10066;  124- 
10212-10067;  124-10212-10068;  124- 
10212-10070;  124-10212-10071;  124- 
10212-10072;  124-10212-10073;  124- 
10212-10074;  124-10212-10075;  124- 
10212-10077;  124-10212-10078;  124- 
10212-10079;  124-10212-10080;  124- 
10212-10081;  124-10212-10083;  124- 
10212-10084;  124-10212-10085;  124- 
10212-10086;  124-10212-10088;  124- 
10212-10089;  124-10212-10090;  124- 
10212-10091;  124-10212-10092;  124- 
10212-10093;  124-10212-10094;  124- 
10212-10095;  124-10212-10096;  124- 
10212-10097; 124-10212-10098;  124- 
10212-10099:  124-10212-10100;  124- 
10212-10101;  124-10212-10102;  124- 
10212-10103;  124-10212-10104;  124- 
10212-10105;  124-10212-10107;  124- 
10212-10110;  124-10212-10112;  124- 
10212-10113: 124-10212-10114;  124- 
10212-10115;  124-10212-10116;  124- 
10212-10117;  124-10212-10118;  124- 
10212-10119;  124-10212-10120;  124- 
10212-10122;  124-10212-10123;  124- 
10212-10124;  124-10212-10125;  124- 
10212-10126;  124-10213-10211;  124- 
10214-10024;  124-10214-10025;  124- 
10214-10026;  124-10214-10035;  124- 
10214-10036;  124-10214-10037;  1J4- 
10214-10038;  124-10214-10039;  124- 
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10214-10040;  124-10214-10041:  124- 
10214-10042:  124-10214-10043:  124- 
10214-10044:  124-10214-10045: 124- 
10214-10046;  124-10214-10047:  124- 
10214-10048:  124-10214-10051; 124- 
10214-10052;  124-10214-10053;  124- 
10214-10057;  124-10214-10059;  124- 
10214-10060;  124-10214-10061:  124- 
10214-10062:  124-10214-10063; 124- 
10214-10064;  124-10214-10065;  124- 
10214-10066;  124-10214-10067; 124- 
10214-10068;  124-10214-10069; 124- 
10214-10070;  124-10214-10071;  124- 
10214-10072;  124-10214-10073;  124- 
10214-10074:  124-10214-10076;  124- 
10214-10078:  124-10214-10079;  124- 
10214-10080;  124-10214-10081; 124- 
10214-10082:  124-10214-10083:  124- 
10214-10084;  124-10214-10085:  124- 
10214-10086;  124-10214-10087;  124- 
10214-10088;  124-10214-10089:  124- 
10214-10090;  124-10214-10091:  124- 
10214-10092;  124-10214-10093;  124- 
10214-10094:  124-10214-10098:  124- 
10214-10100;  124-10214-10101: 124- 
10214-10103:  124-10214-10104;  124- 
10214-10105:  124-10214-10106: 124- 
10214-10107;  124-10214-10108; 124- 
10214-10110:  124-10214-10111;  124- 
10214-10112:  124-10214-10113;  124- 
10214-10116;  124-10214-10119:  124- 
10214-10120;  124-10214-10121;  124- 
10214-10124;  124-10214-10125;  124- 
10214-10126:  124-10214-10128;  124- 
10214-10129;  124-10214-10130;  124- 
10214-10131;  124-10214-10132;  124- 
10214-10133;  124-10214-10134:  124- 
10214-10136;  124-10214-10138;  124- 
10214-10140:  124-10214-10143;  124- 
10214-10144;  124-10214-10145:  124- 
10214-10147;  124-10214-10148;  124- 
10214-10150:  124-10214-10153;  124- 
10214-10154;  124-10214-10155;  124- 
10214-10156: 124-10214-10157;  124- 
10214-10158;  124-10214-10162:  124- 
10214-10164;  124-10214-10165:  124- 
10214-10167;  124-10214-10169;  124- 
10214-10171;  124-10214-10173;  124- 
10214-10175:  124-10214-10176: 124- 
10214-10177;  124-10214-10178; 
124-10214-10179:  124-10214-10181:  124- . 


10214-10182 
10214-10186 
10214-10188 
10214-10190 
10214-10192 
10215-10008 
10215-10015 
10215-10017 
10215-10019 
10215-10021 
10215-10027 
10215-10029 
10215-10037 
10215-10039 
10215-10042 
10215-10046 
10215-10050 
10215-10059 
10215-10063 
10216-10001 
10216-10003 
10216-10006 
10216-10009 
10216-lOeil 
10216-10013 


124-10214-10185 
124-10214-10187 
124-10214-10189 
124-10214-10191 
124-10214-10193 
124-10215-10010 
124-10215-10016 
124-10215-10018 
124-10215-10020 
124-10215-10025 
124-10215-10028 
124-10215-10032 
124-10215-10038 
124-10215-10040 
124-10215-10044 
124-10215-10047 
124-10215-10051 
124-10215-10062 
124-10216-10000 
124-10216-10002 
124-10216-10004 
124-10216-10007 


124-10216-10010:  124- 
124-10216-10012;  124- 
124-10216-10014;  124- 


124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 
124- 


10216-10015:  124-10216-10016;  124- 
10216-10017;  124-10216-10018;  124- 
10216-10019;  124-10216-10020:  124- 
10216-10021:  124-10216-10022: 124- 
10216-10023;  124-10216-10024;  124- 
10216-10025;  124-10216-10027;  124- 
10216-10028;  124-10216-10030;  124- 
10216-10031;  124-10216-10032;  124- 
10216-10033;  124-10216-10034;  124- 
10216-10035;  124-10216-10036;  124- 
10216-10037;  124-10216-10038;  124- 
10216-10039;  124-10216-10040:  124- 
10216-10041;  124-10216-10042;  124- 
10216-10044;  124-10216-10045;  124- 
10216-10046;  124-10216-10047;  124- 
10216-10048;  124-10216-10049;  124- 
10216-10050;  124-10216-10051;  124- 
10216-10052;  124-10216-10053; 124- 
10216-10054;  124-10216-10055; 124- 
10216-10056;  124-10216-10057;  124- 
10216-10058;  124-10216-10059;  124- 
10216-10060;  124-10216-10062;  124- 
10216-10063:  124-10216-10064;  124- 
10216-10065:  124-10216-10066; 124- 
10216-10067;  124-10216-10068;  124- 
10216-10069;  124-10216-10071;  124- 
10216-10072;  124-10216-10073:  124- 
10216-10074:  124-10216-10075;  124- 
10216-10076;  124-10216-10077;  124t 
10216-10078;  124-10216-10079;  124- 
10216-10082;  124-10216-10083:  124- 
10216-10084;  124-10216-10085;  124- 
10216-10086:  124-10216-10087:  124- 
10216-10088:  124-10216-10090:  124- 
10216-10091;  124-10216-10092;  124- 
10216-10094;  124-10216-10095:  124- 
10216-10096;  124-10216-10098;  124- 
10216-10099;  124-10216-10100;  124-  .. 
10216-10101;  124-10216-10102:  124- 
10216-10103;  124-10216-10104;  124- 
10216-10105;  124-10216-10106;  124- 
10216-10107;  124-10216-10108:  124- 
10216-10109;  124-10216-10110;  124- 
10216-10111: 124-10216-10112: 124- 
10216-10113;  124-10216-10114;  124- 
10216-10115;  124-10216-10116;  124- 
10216-10117; 124-10216-10118; 124- 
10216-10119:  124-10216-10121; 124- 
10216-10122;  124-10216-10123;  124- 
10216-10124;  124-10216-10125;  124- 
10216-10126;  124-10216-10127;  124- 
10216-10223;  124-10216-10227;  124- 
10216-10228:  124-10216-10229;  124- 
10216-10230;  124-10216-10231;  124- 
10216-10232;  124-10216-10234;  124- 
10216-10243:  124-10216-10247;  124- 
10216-10248:  124-10216-10249:  124- 
10216-10255;  124-10216-10260;  124- 
10216-10265;  124-10216-10266;  124- 
10216-10267;  124-10216-10268;  124- 
10216-10270;  124-10216-10271;  124- 
10216-10272;  124-10216-10273;  124- 
10216-10274;  124-10216-10275;  124- 
10216-10276;  124-10216-10277;  124- 
10216-10278;  124-10216-10279; 
124-10216-10280:  124-10216-10282;  124- 
10216-10284;  124-10216-10286; 124- 
10216-10287;  124-10216-10288;  124- 
10216-10289;  124-10216-10291;  124- 
10216-10294;  124-10216-10297;  124- 
10216-10298;  124-10216-10300;  124- 
10216-10302;  124-10216-10303;  124- 
10216-10304;  124-10217-10038;  124- 
10217-10039;  124-10217-10040;  124- 
10217-10041;  124-10217-10042;  124- 
10217-10043;  124-10217-10044;  124- 


10217-10045; 

10217-10047; 

10217-10090; 

10217-10003: 

10217-10378; 

10217-10380; 

10217-10382; 

10217-10386; 

10217-10388; 

10217-10390; 

10217-10392; 

10217-10396; 

10217-10399; 

10217-10402; 

10217-t0404: 

10217-10408; 

10218-10001; 

10218-10003; 

10218-10005; 

10218-10007; 

10218-10011; 

10218-10013; 

10218-10018; 

10218-10020; 

10218-10022: 

10218-10024; 

10218-10149; 

10218-10151; 

10218-10153; 

10218-10156; 

10218-10158; 

10218-lOieO; 

10218-10162; 

10218-10164; 

10218-10166; 

10218-10168; 

10218-10170; 

10218-10172; 

10218-10174; 

10218-10176; 

10218-10180; 

10218-10182; 

10218-10184; 

10218-10187; 

10218-10189; 

10218-10192: 

10218-10194; 

10218-10197; 

10218-10200; 

10218-10202; 

10218-10204; 

10218-10207; 

10218-10209; 

10218-10212; 

10218-10215; 

10218-10217; 

10218-10219; 

10218-10221; 

10218-10224; 

10218-10229; 

10218-10233; 

10218-10237; 

10218-10239; 

10218-10244; 

10218-10249; 

10218-10252; 

10218-10258; 

10218-10261; 

10218-10265: 

10219-10002; 

10219-10004; 

10219-10006; 

10219-10008: 

10219-10010; 

10219-10014; 

10219-10016; 


124-10217-10046:  124- 
124-10217-10048;  124- 
124-10217-10091;  124- 
124-10217-10094;  124- 
124-10217-10379;  124- 
124-10217-10381;  124- 
124-10217-10383;  124- 
124-10217-10387;  124- 
124-10217-10389;  124- 
124-10217-10391;  124- 
124-10217-10395:  124- 
124-10217-10397; 124- 
124-10217-10401;  124- 
124-10217-10403;  124- 
124-10217-10406;  124- 
124-10218-10000;  124- 
124-10218-10002;  124- 
124-10218-10004:  124- 
124-10218-10006;  124- 
124-10218-10008: 124- 
124-10218-10012;  124- 
124-10218-10017;  124- 
124-10218-10019:  124- 
124-10218-10021;  124- 
124-10218-10023;  124- 
124-10218-10147;  124- 
124-10218-10150;  124- 
124-10218-10152;  124- 
124-10218-10154;  124- 
124-10218-10157;  124- 
124-10218-10159;  124- 
124-10218-10161;  124- 
124-10218-10163;  124- 
124-10218-10165;  124- 
124-10218-10167;  124- 
124-10218-10169;  124- 
124-10218-10171;  124- 
124-10218-10173;  124- 
124-10218-10175;  124- 
124-10218-10177;  124- 
124-10218-10181;  124- 
124-10218-10183;  124- 
124-10218-10185;  124- 
124-10218-10188;  124- 
124-10218-10191;  124- 
124-10218-10193:  124- 
124-10218-10195;  124- 
124-10218-10198;  124- 
124-10218-10201;  124- 
124-10218-10203;  124- 
124-10218-10205;  124- 
124-10218-10208;  124- 
124-10218-10210;  124- 
124-10218-10214;  124- 
124-10218-10216;  124- 
124-10218-10218;  124- 
124-10218-10220;  124- 
124-10218-10223;  124- 
124-10218-10227;  124- 
124-10218-10232;  124- 
124-10218-10235;  124- 
124-10218-10238;  124- 
124-10218-10241;  124- 
124-10218-10248;  124- 
124-10218-10251;  124- 
124-10218-10254;  124- 
124-10218-10260;  124- 
124-10218-10263;  124- 
124-10219-10001:  124- 
124-10219-10003:  124- 
124-10219-10005;  124- 
124-10219-10007; 124- 
124-10219-10009;  124- 
124-10219-10011;  124- 
124-10219-10015;  124- 
124-10219-10017;  124- 
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10219-10018;  124-10219-10019;  124- 
10219-10020;  124-1021^10021;  124- 
10219-10022;  124-1021^10024;  124- 
10219-10025;  124-10219-10026; 
124-10219-10028;  124-10219-10029;  124- 
10219-10030;  124-10219-10031;  124- 
10219-10032;  124-10219-10033;  124- 
10219-10034;  124-10219-10035;  124- 
10219-10038;  124-;10219-10039;  124- 
10219-10042;  124-^10219-10043;  124- 
10219-10044;  124-10219-10046;  124- 
10219-10048;  124-10219-10050;  124- 
10219-10051;  124-10219-10052; 124- 
10219-10056;  124-10219-10057;  124- 
10219-10058;  124-10219-10059;  124- 
10219-10061;  124-10219-10062;  124- 
10219-10063:  124-10219-10064;  124- 
10219-10065;  124-10219-10067;  124- 
10219-10068;  124-10219-10069;  124- 
10219-10072;  124-10219-10075;  124- 
10219-10077:  124-10219-10078;  124- 
10219-10084;  124-10219-10085;  124- 
10219-10087;  124-10219-10089;  124- 
10219-10090;  124-10219-10092;  124- 
10219-10319;  124-10219-10321;  124- 
10219-10325;  124-10219-10326;  124- 
10219-10329;  124-10219-10331;  124- 
10219-10333;  124-10219-10334;  124- 
10219-10337;  124-10219-10339;  124- 
10219-10341;  124-10219-10343;  124- 
10219-10351;  124-10219-10352;  124- 
10219-10354;  124-10219-10355;  124- 
10219-10356;  124-10219-10357;  124- 
10219-10358;  124-10219-10359;  124- 
10219-10361;  124-10219-10362;  124- 
10219-10363;  124-10219-10364;  124- 
10219-10365;  124-10219-10366;  124- 
10219-10367;  124-10219-10368;  124- 
10219-10369;  124-10219-10370;  124- 
10219-10371;  124-10219-10373;  124- 
10219-10374;  124-10219-10375;  124- 
10219-10376;  124-10219-10377;  124- 
10219-10379:  124-10219-10382;  124- 
10219-10383;  124-10219-10384;  124- 
10219-10385;  124-10219-10386;  124- 
10219-10387;  124-10219-10389;  124- 
10219-10390;  124-10219-10391;  124- 
10219-10392;  124-10219-10393;  124- 
10219-10394;  124-10219-10395;  124- 
10219-10396;  124-10219-10397;  124- 
10219-10399;  124-10219-10401;  124- 
10219-10402;  124-10219-10405;  124- 
10219-10406;  124-10219-10407;  124- 
10219-10409;  124-10219-10410;  124- 
10219-10411;  124-10219-10414;  124- 
10219-10415;  124-10219-10416;  124- 
10219-10417;  124-10219-10418;  124- 
10219-10419;  124-10219-10420;  124- 
10219-10421:  124-10219-10423;  124- 
10219-10424;  124-10219-10425;  124- 
10219-10426;  124-10219-10427;  124- 
10219-10428:  124-10219-10432;  124- 
10219-10433;  124-10219-10434;  124- 
10219-10435;  124-10219-10436;  124- 
10219-10437;  124-10219-10439;  124- 
10219-10441;  124-10219-10442;  124- 
10219-10443;  124-10219-10444; 124- 
10219-10445;  124-10219-10446;  124- 
10220-10064;  124-10220-10065;  124- 
10220-10066;  124-10220-10067;  124- 
10220-10068;  124-10220-10118;  124- 
10220-10117;  124-10220-10118;  124- 
10220-10119;  124-10220-10120;  124- 
10220-10145;  124-10220-10146;  124- 
10220-10147;  124-10220-10149;  124- 
10220-10151;  124-10220-10152;  124- 


10220-10157;  124-10220-10159;  124- 
10220-10164;  124-10220-10165;  124- 
10220-10166;  124-10220-10167; 124- 
10220-10398;  124-10220-10431;  124- 
10220-10478;  124-10220-10479;  124- 
10220-10481;  124-10220-10485;  124- 
10221-10019;  124-10221-10020;  124- 
10221-10021;  124-10221-10022;  124- 
10221-10023;  124-10221-10024; 124- 
10221-10025;  124-10221-10026;  124- 
10221-10027;  124-10221-10028;  124- 
10221-10029;  124-10221-10030;  124- 
10221-10031;  124-10221-10423;  ^24- 
10221-10424;  124-10221-10425;  124- 
10221-10431:  124-10221-10434;  124- 
10222-10000;  124-10222-10004;  124- 
10222-10005;  124-10222-10007;  124- 
10222-10008;  124-10222-10009;  124- 
10222-10010;  124-10222-10012; 
124-10222-10013;  124-10222-10014;  124- 
10222-10015;  124-10222-10016;  124- 
10222-10019;  124-10222-10021;  124- 
10222-10022;  124-10222-10023;  124- 
10222-10024;  124-10222-10025;  124- 
10222-10026;  124-10222-10060;  124- 
10222-10061;  124-10222-10063;  124- 
10222-10064;  124-10222-10065;  124- 
10222-10066;  124-10222-10067;  124- 
10222-10068;  124-10222-10069;  124- 
10222-10071;  124-10222-10072;  124- 
10222-10073;  124-10222-10076;  124- 
10222-10077;  124-10222-10078;  124- 
10222-10386;  124-10222-10387;  124- 
10222-10388;  124-10222-10389;  124- 
10223-10011;  124-10223-'l0012;  124- 
10223-10013;  124-10223-10014;  124- 
10223-10021;  124-10223-10022; 124- 
10223-10023;  124-10223-10024; 124- 
10223-10025:  124-10223-10026;  124- 
10223-10027;  124-10223-10028; 124- 
10223-10030;  124-10223-10471;  124- 
10223-10472;  124-10223-10473;  124- 
10223-10474;  124-10223-10475;  124- 
10223-10476;  124-10223-10477;  124- 
10223-10478;  124-10223-10479;  124- 
10223-10480;  124-10223-10481;  124- 
10223-10482;  124-10223-10483;  124- 
10223-10484;  124-10223-10490;  124- 
10223-10491;  124-10223-10492;  124- 
10223-10493;  124-10223-10494;  124- 
10223-10496;  124-10223-10497;  124- 
10223-10498;  124-10224-10035;  124- 
10224-10037;  124-10224-10038;  124- 
10224-10041;  124-10224-10043;  124- 
10224-10044;  124-10224-10046; 124- 
10224-10047;  124-10224-10049;  124- 
10224-10050;  124-10224-10051;  124- 
10224-10053;  124-10224-10055;  124- 
10224-10057;  124-10224-10237;  124- 
10224-10243;  124-10225-10224;  124- 
10225-10225;  124-10225-10227;  124- 
10225-10229;  124-10225-10230;  124- 
10225-10232;  124-10225-10233;  124- 
10225-10234;  124-10225-10235;  124- 
10225-10238;  124-10225-10239;  124- 
10225-10240;  124-10225-10241;  124- 
10225-10242;  124-10225-10244; 124- 
10225-10245;  124-10225-10246;  124- 
10225-10247;  124-10225-10248;  124- 
10225-10249;  124-10225-10250;  124- 
10225-10252;  124-10225-10253; 124- 
10225-10254;  124-10225-10255; 124- 
10225-10256;  124-10225-10257;  124- 
10225-10258;  124-i0225-10259;  124- 
10225-10260;  124-10225-10261; 124- 
10225-10262;  124-10225-10263;  124- 


10225-10264;  124-10225-10265;  124- 
10225-10266;  124-10225-10268; 124- 
10225-10269;  124-10225-10270;  124- 
10225-10271;  124-10225-10272;  124- 
10225-10274;  124-10225-10276;  124- 
10225-10278;  124-10225-10279:  124- 
10225-10281;  124-10225-10282;  124- 
10225-10283;  124-10225-10285;  124- 
10225-10288;  124-10225-10290;  124- 
10225-10291;  124-10225-10292;  124- 
10225-10295;  124-'10225-10297:  124- 
10225-10298;  124-10225-10301;  124- 
10225-10303;  124-10225-10354;  124- 
10225-10355;  124-10225-10356;  124- 
10225-10357;  124-10225-10358;  124- 
10225-10360;  124-10225-10362;  124- 
10225-10363;  124-10225-10365;  124- 
10225-10386;  124-10225-10367;  124- 
10225-10368;  124-10225-10369:  124- 
10225-10370;  124-10225-10371;  124- 
10225-10372;  124-10225-10373;  124- 
10225-10374;  124-10225-10375;  124- 
10225-10376;  124-10225-10377;  124- 
10225-10378;  124-10225-10379;  124- 
10225-10384;  124-10225-10385;  124- 
10225-10386;  124-10225-10387;  124- 
10225-10388;  124-10225-10389;  124- 
10225-10390;  124-10225-10391;  124- 
10225-10392;  124-10225-10393;  124- 
10225-10394;  124-10225-10395; 124- 
10225-10397;  124-10225-10398;  124- 
10225-10399;  124-10225-10401: 124- 
10225-10403;  124-10225-10404;  124- 
10225-10405;  124-10225-10406; 
124-10225-10407; 124-10225-10408;  124- 
10225-10409;  124-10225-10410;  124- 
10225-10411:  124-10225-10412;  124- 
10225-10414;  124-10225-10415;  124- 
10225-10416;  124-10225-10417;  124- 
10225-10420;  124-10225-10421;  124- 
10225-10422;  124-10225-10424;  124- 
10225-10425;  124-10225-10428;  124- 
10225-10431;  124-10225-10432;  124- 
10225-10433;  124-10225-10438;  124- 
10225-10439;  124-10225-10440;  124- 
10225-10442;  124-10225-10443;  124- 
10225-10446;  124-10225-10447;  124- 
10225-10450;  124-10225-10454;  124- 
10225-10455:  124-10225-10456;  124- 
10225-10458; 124-10225-10459;  124- 
10225-10460;  124-10225-10461;  124- 
10225-10462;  124-10225-10463;  124- 
10225-10464;  124-10225-10465;  124- 
10225-10466;  124-10225-10471;  124- 
10225-10472;  124-10225-10475;  124- 
10225-10476;  124-10225-10477;  124- 
10226-10064;  124-10226-10065;  124- 
10226-10066;  124-10226-10067;  124- 
10226-10068;  124-10226-10069;  124- 
10226-10070;  124-10226-10071;  124- 
10226-10072;  124-10226-10073;  124- 
10279-10015;  124-10279-10132;  124- 
10279-10153;  124-10280-10115;  124- 
10280-10116;  124-10280-10118;  124- 
10280-10134;  124-10280-10138;  124- 
10280-10139;  124-10280-10140;  124- 
10280-10141;  124-10280-10142;  124- 
10280-10144;  124-10280-10146;  124- 
10280-10147;  124-10281-10096;  124- 
10281-10097;  124-10281-10098;  124- 
10281-10099;  124-10281-10100:  124- 
10281-10101;  124-10281-10102;  124- 
10281-10103;  124-10281-10104:  124- 
10281-10105;  124-10281-10106;  124- 
10251-10107;  124-10281-10108;  124- 
10281-10109;  124-10281-10111;  124- 
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10281-10112; 

10281-10117 

10281-10121 

10281-10127 

10281-10129; 

10281-10131 

10281-10133; 

10281-10176; 

10281-10178; 

10281-10180; 

10282-10277 

10282-10279 

10282-10281 

10282-10283 

10282-10285 

10282-10287 

10283-10242 

10283-10244 

10283-10289; 

10283-10291 

10283-10293 

10283-10340; 

10283-10343 

10283-10345 

10283-10347 

10283-10349 

10283-10351 

10283-10353 

10283-10356 

10283-10358 

10283-10380; 

10283-10362 

10283-10364 

10283-10367 

10283-10369 

10283-10371; 

10283-10373 

10283-10377; 

10283-10379 

10283-10381 

10283-10383; 

10283-10386 

10283-10388; 

10283-10390: 

10283-10394; 

10283-10398; 

10283-10401 

10283-10403 

10283-10407 

124-10283-10409 

10283-10414 

10283-10417 

10283-10421 

10283-10425 

10283-10430 

10283-10433 

10283-10435 

10283-10437; 

10283-10439 

10283-10443 

10283-10445 

10283-10447 

10283-10449 

10283-10451 

1028^-10453; 

10283-10458; 

10283-10463 

10283-10468; 

10283-10470; 

10283-10472 

10283-10474 

10283-10477 

10284-10072 

10284-10075 

10284-10077 

10284-10286 


124-10281-10115:  124- 
124-10281-10118:  124- 
124-10281-10125:  124- 
124-10281-10128;  124- 
124-10281-10130:  124- 
124-10281-10132:  124- 
124-10281-10134:  124- 
124-10281-10177:  124- 
124-10281-10179:  124- 
124-10282-10276:  124- 
124-10282-10278;  124- 
124-10282-10280:  124- 
124-102)12-10282:  124- 
124-10282-10284:  124- 
124-10282-10286;  124- 
124-10282-10289;  124- 
124-10283-10243;  124- 
124-10283-10245:  124- 
124-10283-10290;  124- 
124-10283-10292;  124- 
124-10283-10294;  124- 
124-10283-10342;  124- 
124-10283-10344:  124- 
124-10283-10346:  124- 
124-10283-10348:  124- 
124-10283-10350;  124- 
124-10283-10352:  124- 
124-10283-10355;  124- 
124-10283-10357;  124- 
124-10283-10359:  124- 
124-10283-10361:  124- 
124-10283-10363:  124- 
124-10283-10365;  124- 
124-10283-10368;  124- 
124-10283-10370:  124- 
124-10283-10372;  124- 
124-10283-10374;  124- 
124-10283-10378;  124- 
124-10283-10380;  124- 
124-10283-10382;  124- 
124-10283-10384;  124- 
124-10283-10387;  124- 
124-10283-10389;  124- 
124-10283-10392:  124- 
124-10283-10396:  124- 
124-10283-10399:  124- 
124-10283-10402:  124- 
124-10283-10405;  124- 
124-10283-10408; 

124-10283-10412:  124- 
124-10283-10416:  124- 
124-10283-10418:  124- 
124-10283-10424;  124- 
124-10283-10428:  124- 
124-10283-10431;  124- 
124-10283-10434:  124- 
124-10283-10436;  124- 
124-10283-10438;  124- 
124-10283-10442;  124- 
124-10283-10444;  124- 
124-10283-10446; 124- 
124-10283-10448:  124- 
124-10283-10450;  124- 
124-10283-10452;  124- 
124-10283-10455:  124- 
124-10283-10462;  124- 
124-10283-10464;  124- 
124-10283-10469;  124- 
124-10283-10471;  124- 
124-10283-10473:  124- 
124-10283-10476;  124- 
124-10284-10071:  124- 
124-10284-10074:  124- 
124-10284-10076:  124- 
124-10284-10079;  124- 
124-10284-10287;  124- 


10284-10290 

; 124-10284-10291 

:124- 

10284-10293 

; 124-10284-10294 

;124- 

10284-10296 

; 124-10284-10298 

;124- 

10284-10299 

; 124-10284-10302 

.124- 

10284-10304 

; 124-10284-10305 

124- 

10284-10306 

;  124-10284-10307 

,124- 

10284-10308 

; 124-10284-10311 

,124- 

10284-10314 

; 124-10284-10315 

124- 

10284-10318 

. 124-10284-10319 

124- 

10284-10320 

124-10284-10321 

124- 

10284-10322 

124-10284-10327 

124- 

10284-10328 

124-10284-10329 

124- 

10284-10330 

124-10284-10331 

124- 

10284-10332 

124-10284-10333 

124- 

10284-10339 

124-10284-10342 

124- 

10284-10346 

124-10284-10347 

124- 

10284-10349 

124-10284-10350 

124- 

10284-10352 

124-10284-10353 

124- 

10284-10354 

124-10284-10356 

124- 

10284-103S8 

124-10284-10359 

124- 

10284-10361 

124-10284-10362 

124- 

10284-10364, 

124-10284-10367 

124- 

10284-10369 

124-10284-10371 

124- 

10284-10372 

124-10284-10373 

124- 

10284-10374 

124-10284-10375, 

124- 

10284-10376 

124-10284-10377 

124- 

10284-10379: 

124-10284-10380; 

124- 

10284-10381; 

124-10284-10382: 

124- 

10284-10383: 

124-10284-10385: 

124- 

10284-10386; 

124-10284-10388; 

124- 

102M-10389: 

124-102a'>-10012; 

124- 

10285-10013; 

124-10285-10014: 

124- 

10285-10015: 

124-10285-10016; 

124- 

10285-10186; 

124-40285-10187; 

124- 

10285-10188: 

124-10285-10189; 

124- 

10285-10286; 

124-10285-10287; 

124- 

10285-10289: 

124-10285-10290: 

124- 

10285-10291; 

124-10285-10292; 

124- 

10285-10293; 

124-10285-10294; 

124- 

10285-10295; 

124-10285-10296; 

124- 

10286-10042: 

124-10286-10043: 

124- 

10286-10069: 

124-10286-10125: 

124- 

10286-10126: 

124-10286-10131; 

124- 

10286-10132; 

124-10286-10133; 

124- 

10286-10135: 

124-10286-10136; 

124- 

10286-10139; 

124-10286-10143; 

124- 

10286-10144: 

124-10286-10145; 

124- 

10286-10146: 

124-10287-10255; 

124- 

10287-10256: 

124-10287-10257: 

124- 

10287-10258; 

124-10287-10259: 

124- 

10287-10260; 

124-10287-10261; 

124- 

10288-10002: 

124-10288-10004: 

124- 

10288-10009: 

124-10288-10010: 

124- 

10288-10012: 

124-10288-10013: 

124- 

10288-10014: 

124-10288-10016; 

124- 

10288-10017: 

124-10288-10018; 

124- 

10288-10020: 

124-10288-10021; 

124- 

10288-10022; 

124-10288-10023; 

124- 

10286-10026: 

124-10288-10027; 

124- 

10288-10028; 

124^10288-10029: 

124- 

10288-10030: 

124-10288-10032: 

124- 

10288-10033; 

124-10288-10034; 

124- 

10288-10035; 

124-10288-10036; 

124- 

10288-10037; 

124-10288-10038; 

124-10288-10039;  124-10288-10042:  124- 

10288-10044; 

124-10288-10045; 

124- 

10288-10048; 

124-IO288-10051; 

124- 

10288-10052; 

124-10288-10054; 

124- 

10288-10055; 

124-10288-10056; 

124- 

10288-10060; 

124-10288-10063; 

124- 

10288-10064; 

124-10288-10065; 

124- 

10288-10066: 

124-10288-10067; 

124- 

10288-10068: 

124-10288-10074: 

124- 

10288-10075; 

124-10288-10076; 

124- 

10288-10078: 

124-10288-10080; 

124- 

10288-10081; 

124-10288-10082: 

124- 

10286-10084; 

10288-10087; 

10288-10095; 

10288-10097; 

10288-10099; 

10288-10101; 

10288-10104: 

10288-10107; 

10288-10109: 

10288-10111: 

10288-10113: 

10288-10117; 

10288-10120; 

10288-10122; 

10288-10126; 

10288-10131: 

10286-10136: 

10288-10140: 

10288-10143; 

10288-10148: 

10286-10152; 

10288-10154: 

10288-10157; 

10288-10159; 

10288-10161; 

10288-10166; 

10288-10169; 

10288-10171; 

10288-10173; 

10288-10175: 

10290-10138: 

10291-10318; 

10291-10324; 

10292-10000; 

10292-10004; 

10292-10014: 

10292-10018; 

10293-10357; 

10293-10359; 

10293-10361; 

10293-10363: 

10293-10365: 

10293-10367: 

10293-10370; 

10293-10372; 

10293-10374: 

10293-10376; 

10294-10225; 

10294-10228: 

10294-10230; 

10294-10232; 

10294-10235; 

10294-10240; 

10294-10244: 

10294-10246; 

10296-10002; 


124-10288-10085;  124- 
124-1W288-10091:  124- 
124-10288-10096;  124- 
124-10288-10098;  124- 
124-10288-10100;  124- 
124-10288-10103;  124- 
124-10288-10106: 124- 
124-10288-10108:  124- 
124-10288-tOllO;  124- 
124-10288-10112;  124- 
124-10288-10116:  124- 
124-10288-10119;  124- 
124-10288-10121;  124- 
124-10288-10124:  124- 
124-10288-10130;  124- 
124-10288-10135:  124- 
124-10288-10137;  124- 
124-10288-10141;  124- 
124-10288-10144;  124- 
124-10288-10151;  124- 
124-10288-10153:  124- 
124-10288-10155;  124- 
124-10288-10158;  124- 
124-10288-10160;  124- 
124-10288-10165;  124- 
124-10288-10168;  124- 
124-10288-10170;  124- 
124-10288-10172;  124- 
124-10288-10174:  124- 
124-10288-10176;  124- 
124-10290-10432:  124- 
124-10291-10322: 124- 
124-10291-10325;  124- 
124-10292-10003:  124- 
124-10292-10010;  124- 
124-10292-10017;  124- 
124-10293-10356:  124- 
124-10293-10358;  124- 
124-10293-10360;  124- 
124-10293-10362;  124- 
124-10293-10364: 124- 
124-10293-10366;  124- 
124-10293-10369:  124- 
124-10293-10371: 124- 
124-10293-10373: 124- 
124-10293-10375;  124- 
124-10293-10377;  124- 
124-10294-10227;  124- 
124-10294-10229;  124- 
124-10294-10231;  124- 
124-10294-10234;  124- 
124-10294-10238;  124- 
124-10294-10243:  124- 
124-10294-10245;  124- 
124-10294-10247;  124- 
124-^10300-10094 


After  coiuultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Central 
Intelligence  Agency  records  are  now  being 
opened  in  full:  104-10055-10130:  104- 
10059-10384;  104-10061-10092;  104- 
10062-10132;  104-10062-10292;  104- 
10086-10035;  104-10086-10042;  104- 
10086-10046:  104-10086-10047;  104- 
10086-10049;  104-10086-10053; 104- 
10086-10057;  104-10086-10058;  104- 
10086-10067;  104-10086-10069;  104- 
10086-10073:  104-10086-10075;  104- 
10086-10131;  104-10086-10137;  104- 
10086-10144;  104-10086-10149;  104- 
10086-10155;  104-10086-10156;  104- 
10086-10157:  104-10086-10158;  104- 
10086-10159;  104-10086-10160;  104- 
10086-10161;  104-10085-10184;  104- 
10086-10186;  104-10086-10202;  104- 
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10086-10204; 

10086-10214: 

10086-10299; 

10086-10302; 

10086-10306; 

10086-10312; 

10086-10317; 

10092-10188; 

10092-10203; 

10093-10386: 

10093-10388; 

10093-10390; 

10093-10392: 

10093-10394; 

10093-10396; 

10093-10399: 

10093-10401; 

10093-10403; 

10093-10405; 

10093-10407; 

10093-10428; 

10093-10431; 

10093-10434; 

10093-10436; 

10093-10441; 

100§3-10443: 

10093-10447; 

10097-10000; 

10097-10002; 

10097-10005; 

10097-10007; 

10097-10012; 

10097-10014; 

10097-10017; 

10097-10019; 

10097-10021; 

10097-10025; 

10097-10027; 

10097-10029f 

10097-10031; 

10097-10034; 

10097-10037; 

10097-10039; 

10097-10043; 

10097-10046; 

10097-10049; 

10097-10052; 

10097-10055; 

10097-10057; 

10097-10059; 

10097-10063; 

10097-10068; 

10097-10071; 

10097-10075; 

10097-10079; 

10097-10081; 

10097-10084; 

10097-10086; 

10097-10088; 

10097-10090; 

10097-10092; 

10097-10095; 

10097-10098; 

10097-10104; 

10097-10106; 

10097-10108; 

10097-10110: 

10097-10114; 

10097-10116; 

10097-10118; 

10097-10120: 

10097-10122; 

10097-10124; 

10097-10127; 

10097-10134; 

10097-10136; 


104-10086-10211; 104- 
104-10086-10255;  104- 
104-10086-10300;  104- 
104-10086-10304;  104- 
104-10086-10308;  104- 
104-10086-10314;  104- 
104-10086-10318;  104- 
104-10092-10197:  104- 
104-10093-10385;  104- 
104-10093-10387;  104- 
104-10093-10389;  104- 
104-10093-10391; 104- 
104-10093-10393;  104- 
104-10093-10395;  104- 
104-1009S-10398;  104- 
104-10093-10400;  104- 
104-10093-10402:  104- 
104-10093-10404;  104- 
104-10093-10406;  104- 
104-10093-10408;  104- 
104-10093-10430;  104- 
104-10093-10433;  104- 
104-10093-10435;  104- 
104-10093-10437;  104- 
104-10093-10442;  104- 
104-10093-10446;  104- 
104-10093-10448;  104- 
104-10097-10001;  104- 
104-10097-10004;  104- 
104-10097-10006;  104- 
104-10097-10009;  104- 
104-10097-10013;  104- 
104-«097-10015;  104- 
104-10097-10018:  104- 
104-10097-10020;  104- 
104-10097-10023;  104- 
104-10097-10026;  104- 
104-10097-10028;  104- 
104-10097-10030;  104- 
104-10097-10032;  104- 
104-10097-10036;  104- 
104-10097-10038;  104- 
104-10097-10040;  104- 
104-10097-10044;  104- 
104-10097-10048;  104- 
104-10097-10051;  104- 
104-10097-10054;  104- 
104-10097-10056;  104- 
104-10097-10058;  104- 
104-10097-10060:  104- 
104-10097-10065;  104- 
104-10097-10070;  104- 
104-10097-10073;  104- 
104-10097-10076;  104- 
104-10097-10080;  104- 
104-10097-10082;  104- 
104-10097-10085;  104- 
104-10097-10087;  104- 
104-10097-10089;  104- 
104-10097-10091;  104- 
104-10097-10094;  104- 
104-10097-10096;  104- 
104-10097-10100;  104- 
104-10097-10105;  104- 
104-10097-10107;  104- 
104-10097-10109;  104- 
104-10097-10111;  104- 
104-10097-10115;  104- 
104-10097-10117;  104- 
104-10097-10119;  104- 
104-10097-10121:  104- 
104-10097-10123;  104- 
104-10097-10125:  104- 
104-10097-10130;  104- 
104-10097-10135;  104- 
104-10097-10137;  104- 


10097-10138;  104-10097-10140;  104- 
10097-10141;  104-10097-10148;  104- 
10097-10149;  104-10097-10150;  104- 
10097-10151;  104-10097-10153;  104- 
10097-10154;  104-10097-10155;  104- 
10097-10158;  104-10097-10159;  104- 
10097-10160;  104-10097-10161;  104- 
10097-10162;  104-10097-10164;  104- 
10097-10165;  104-10097-10166;  104- 
10097-10167;  104-10097-10172;  104- 
10097-10174;  104-10097-10423;  104- 
10102-10032;  104-10102-10069;  104- 
10103-10040:104-10103-10044:104- 
10103-10045;  104-10103-10046; 104- 
10103-10049;  104-10103-10051; 104- 
10103-10054;  104-10103-10056;  104- 
10103-10100;  104-10103-10173;  104- 
10103-10230;  104-10103-10239;  104- 
10103-10247;  104-10103-10249;  104- 
10103-10251;  104-10103-10254;  104- 
10103-10255;  104-10103-10256;  104- 
10103-10257: 104-10103-10258;  104- 
10103-10263;  104-10103-10269;  104- 
10103-10279;  104-10103-10281;  104- 
10103-10298;  104-10103-10299;  104- 
10103-10300;  104-10103-10301;  104- 
10103-10302;  104-10103-10304;  104- 
10103-10305;  104-10103-10306;  104- 
10103-10308;  104-10103-10309; 104- 
10103-10311;  104-10103-10313;  104- 
10103-10314;  104-10103-10316;  104- 
10103-10317;  104-10104-10186;  104- 
10104-10187;  104-10104-10191;  104- 
10104-10201;  104-10104-10207;  104- 
10104-10213;  104-10104-10245;  104- 
10104-10255;  104-10104-10256;  104- 
10104-10258;  104-10104-10270;  104- 
10104-10276; 104-10104-10277;  104- 
10104-10278;  104-10104-10279;  104- 
10104-10280;  104-10104-10288;  104- 
10104-10303;  104-10104-10316;  104- 
10104-10318:  104-10104-10319;  104- 
10104-10338;  104-10104-10364;  104- 
10104-10366: 104-10104-10367;  104- 
10104-10368;  104-10104-10378: 104- 
10104-10379;  104-10104-10381: 104- 
10104-10384;  104-10104-10396;  104- 
10104-10413;  104-10105-10055;  104- 
10105-10076;  104-10105-10150;  104- 
10105-10170;  104-10105-10184;  104- 
10105-10189;  104-10105-10193;  104- 
10105-10196;  104-10105-10200;  104- 
10105-10232;  104-10105-10233;  104- 
10105-10238 

After  consultation  with  appropriate 
Federal  agencies,  the  Review  Board 
announces  that  the  following  House  Select 
Committee  on  Assassinations  records  are 
now  being  opened  in  full:  180-10075-10332; 
180-10096-10370 

After  consultation  witli  appropriate 
Federal  agencies,  the  Review  Board 
aimounces  that  the  following  National 
Security  Agency  records  are  now  being 
opened  in  full:  144-10001-10000;  144- 
10001-10001;  144-10001-10002;  144- 
10001-10003;  144-10001-10004;  144- 
10001-10005;  144-10001-10006:  144- 
10001-10007;  144-10001-10008;  144- 
10001-10009:  144-10001-10010:  144- 
10001-10011;  144-10001-10012;  144- 
10001-10013;  144-10001-10014;  144- 
10001-10015;  144-10001-10016: 144- 
10001-10017;  144-10001-10018;  144- 
10001-10019;  144-10001-10020;  144- 
10001-10021;  144-10001-10022;  144- 


.-u: 


10001-10023;  144-10001-10024;  144- 
10001-10025;  144-10001-10048;  144- 
10001-10079;  144-10001-10152;  144- 
10001-10157; 144-10001-10160;  144- 
10001-10181; 144-10001-10182;  144- 
10001-10184;  144-10001-10187: 144- 
10001-10190;  144-10001-10192;  144- 
10001-10194;  144-10001-10196;  144- 
10001-10198;  144-10001-10208;  144- 
10001-10211; 144-10001-10220;  144- 
10001-10221;  144-10001-10223;  144- 
10001-10224; 144-10001-10225;  144- 
10001-10226; 144-10001-10228;  144- 
10001-10231;  144-10001-10232;  144- 
10001-10233; 144-10001-10234;  144- 
10001-10235;  144-10001-10237: 144- 
10001-10238: 144-10001-10239;  144-" 
10001-10240;  144-10001-10241;  144- 
10001-10243;  144-10001-10244;  144- 
10001-10245;  144-10001-10247;  144- 
10001-10248;  144-10001-10250;  144- 
10001-10254;  144-10001-10255;  144- 
10001-10257;  144-10001-10258;  144- 
10001-10259;  144-10001-10262;  144- 
10001-10265;  144-10001-10266;  144- 
10001-10267 

After  consultation  with  appropriats 
Federal  agencies,  the  Review  Board 
announces  that  the  following  Warren 
Commission  records  are  now  being  opened  in 
lull:  179-10002-10029;  179-10002-10057; 
179-20001-10134;  179-20001-10135;  179- 
20001-10284;  179-20001-10346;  179- 
20001-10349;  179-20002-10318;  179- 
20002-10321;  179-20002-10431;  179- 
20003-10000; 179-20003-10047;  179- 
20003-10103;  179-20003-10192;  179- 
20003-10193;  179-20003-10217;  179- 
30001-10202;  179-30001-10204;  179- 
30001-10205;  179-30001-10207;  179- 
30001-10211;  179-30001-10213;  179- 
30001-10220: 17^-30001-10221;  179- 
30001-10223;  179-30001-10255;  179- 
30001-10257; 179-30001-10262;  179- 
30001-10263;  179-30001-10264;  179- 
30001-10277;  179-30001-10278;  179- 
30001-10303;  179-30001-10311;  179- 
30001-10323;  179-30001-10340;  179- 
30001-10345;  179-30001-10347;  179- 
30001-10378;  179-30001-10383;  179- 
300dl-10387;  179-30001-10428;  179- 
30001-10429;  179-30001-10432;  179- 
30001-10433; 179-30001-10435;  179- 
30001-10437; 179-30001-10439;  179- 
30001-10443;  179-30001-10444;  179- 
30001-10447;  179-30001-10449;  179- 
30001-10459:  179-30002-10003;  179- 
30002-10004;  179-30002-10006;  179- 
30002-10010:  179-30002-10013;  179- 
30002-10014;  179-30002-10028;  179- 
30002-1C040;  179-30002-10046;  179- 
30002-10050;  179-30002-10060;  179- 
30002-10062;  179-30002-10075;  179- 
30002-10077;  179-30002-10128;  179- 
30002-10129;  179-30002-10130;  179- 
30002-10132;  179-30002-10133;  179- 
30002-10134;  179-30002-10135;  179- 
30002-10140:  179-30002-10141;  179- 
30002-10154;  179-30002-10156;  179- 
30002-10157;  179-30002-10164;  179- 
30003-10271:  179-30003-10279;  179- 
30003-10283;  179-40001-10202;  179- 
40001-10256;  179-40001-10414;  179- 
40002-10021;  179-40002-10038;  179- 
40002-10080;  179-40002-10093;  179- 
40002-10102;  179-40002-10112;  179- 
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40003-10020:  179-40003-10068: 179- 
40003-10263;  179-40003-10275;  179- 
40004-10330:  179-40004-10403:  179- 
40005-10079:  179-40005-10167;  179- 
40005-10287:  179-40005-10410:  179- 
40006-10262;  179-40006-10316: 179- 
40007-10263; 179-40010-10045:  179- 
40010-10067;  179-40010-10070 

Etated.  December  1. 1997. 
T.  )«rany  Gann, 
ExBcutivB  Director. 

[FR  Doc.  97-31804  Filed  12-3-97;  8:45  ami 
■LUNQ  CODE  t11»-«1-P 


DEPARTMENT  OF  COMMERCE 
SutNnission  for  0MB  R«vtow; 

COdMIMnt  R6(|(M8t 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
coUecUoo  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Management  and  Oversight  of 
the  National  Estuarine  Research  Reserve 
System. 

Agency  Form  Number.  None. 

OMB  Approval  Number:  0648-0121. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  14,345  hours. 

Number  of  Respondents:  27  (43 
responses  per  year). 

Avg.  Hours  Per  Response:  Ranges 
between  2  and  2.000  hours  depending 
on  the  requirement. 

Needs  and  Uses:  The  National 
Estuarine  Research  Reserve  System 
(NERRS)  consists  of  carefully  selected 
estuarine  areas  of  the  United  States  that 
are  designated,  preserved,  and  managed 
Cdt  research  and  educational  purposes, 
biformation  from  states  is  needed  to 
review  their  proposals  for  site 
designations,  to  evaluate  state  requests 
for  funding  of  the  development  of 
management  plans  and  Environmental 
Imp>act  Statements,  and  to  ensure  that 
the  national  standards  continue  to  be 
met. 

Affected  Public:  State,  local  or  tribal 
government. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OAffl  Desk  Officer:  David  Rostker 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
Room  5327, 14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
OfBcer,  Room  10202,  New  Executive 
Office  Building,  725  17th  Street,  N.W.. 
Washington,  D.C.  20503. 

Dated:  November  28,  1997. 
Linda  EngafaneiBr, 

Departmental  Forms  Clearance  Officer.  C^ce 
of  Management  and  Organization. 
(FR  Doa  97-31777  Filed  12-3-97;  8:45  am] 
loooc:  «ie-oa-p 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Revisw; 
Commsnt  RsquMt 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  This 
collection  has  been  submitted  under  the 
emergency  Paperwork  Reduction  Act 
procedures. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Archival  Tag  Recovery. 

Agency  Form  Number:  None. 

Oh4B  Approval  Number:  None. 

Type  of  Request:  New  Collection — 
Emergency  Review. 

Burden:  7  hours. 

Number  of  Respondents:  13 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  To  investigate  the 
migratory  patterns  of  Atlantic  bluefin 
tuna,  a  program  has  been  undertaken  to 
implant  archival  tags.  In  the  event  a  fish 
with  an  archival  tag  is  captured, 
applicable  regulations  could  require  its 
immediate  release  under  certain 
conditions.  In  order  to  provide  for 
maximum  likelihood  of  data  recovery,  a 
regulation  will  be  issued  to  exempt  the 
harvest  of  fish  with  archival  tags  from 
other  applicable  requirements.  Persons 
that  harvest  a  tuna  containing  a  tag  are 
requested  to  provide  certain  information 
about  the  tuna  (size,  weight,  location, 
etc.). 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 


Room  5327,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
725  17th  Street,  N.W.,  Washington,  D.C. 
20503.  A  clearance  has  been  requested 
by  December  19, 1997. 

Dated:  November  26, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-31778;  Filed  12-3-97;  8:45  am] 
HUJNG  CODE:  3610-22-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670~B46] 

Brake  Rotors  From  tha  Paopla'a 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty 
Administrative  Reviews 

AQBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
has  received  a  request  to  conduct  a  new 
shipper  administrative  review  of  the 
antidumping  duty  order  on  brake  rotors 
from  the  PRC.  In  accordance  with  19 
C.F.R.  351.214(d),  we  are  initiating  this 
administrative  review. 
EFFECTIVE  DATE:  December  4, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Everett  Kelly  or  Brian  Smith,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230; 
telephone  (202)  482-4194  or  482-1766. 
respectively. 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce  ("the 
Department")  regulations  are  to  the 
provisions  codified  at  19  CFR  part  351 
(1997). 

SUPfHfMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests  from  China  National  Industrial 
Machinery  Import  &  Export  Company 
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("CNIM"),  Lai  Zhou  Auto  Brake 
Equipments  Factory  ("LABEF"), 
Lon^ou  Haimeng  Machinery  Co.,  Ltd. 
("Haimeng"),  Qingdao  Gren  Co. 
("GREN"),  Yantai  Winhere  Auto-Part 
Manufacturing  Co.,  Ltd.  ("Winhere"), 
and  Zibo  Luzhou  Automobile  Parts  Co.. 
Ltd.  ("ZLAP")  in  accordance  with  19 
CFR  351.214(d).  for  new  shipper 
reviews  of  the  antidiunping  duty  order 
on  brake  rotors  from  the  People's 
Republic  of  China  ("PRC")  which  has  an 
April  anniversary  date.  CNIM,  LABEF. 
Haimeng.  GREN,  Winhere.  and  ZLAP 
("the  respondents")  have  certified  that 
each  entity  did  not  export  brake  rotors 
to  the  United  States  during  the  period 
of  investigation  ("POI").  and  that  each 
is  not  affiliated  with  any  exporter  or 
producer  which  did  export  brake  rotors 
during  the  POI. 

On  October  29. 1997.  the  Coalition  for 
the  Preservation  of  American  Brake 
Drums  and  Rotors  Aftermarket 
Manufacturers  ("the  petitioner")  alleged 
that  there  were  insufficiencies  and 
inconsistencies  in  respondents' 
requests.  The  petitioner  claimed  that  the 
respondents  did  not  meet  the  legal 
requirements  of  19  CFR  351.214  and 
351.221,  and  requested  that  the 
Department  decline  to  initiate  new 
shipper  reviews. 

On  October  31, 1997,  the  respondents 
submitted  supplemental  responses  to 
the  petitioner's  comments,  and  rectified 
the  deficiencies  pointed  out  by  the 
petitioner.  Therefore,  in  accordance 
with  section  751(a)(2)(B)  of  the  Tariff 
Act  of  1930.  as  amended,  and  19  CFR 
351.214(b),  and  based  on  information  on 
the  record,  we  are  initiating  the  new 
shipper  reviews  as  requested. 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  require  that  companies 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  frt>m  the 
coimtry-wide  rate  provide  de  jure  and 
de  facto  evidence  of  an  absence  of 
government  control  over  the  company's 
export  activities.  Accordingly  we  will   ^ 
issue  a  separate  rates  questionnaire  to 
the  above-named  respondents  and  seek 
additional  information  from  the  PRC 
government  (as  appropriate),  allowing 
30  days  for  response.  If  the  responses 
ftxjm  the  respondents  and  the  PRC 
government  provide  sufficient 
indication  thiat  the  companies  named 
are  not  subject  to  either  dejure  or  de 
facto  government  control  with  res{>ect  to 
their  exports  of  brake  rotors,  the  review 
will  proceed  as  to  such  companies.  If, 
on  the  other  hand,  one  or  more 
respondents  do  not  demonstrate  their 
eligibility  for  a  separate  rate,  then  that 
or  those  PRC  entities  will  be  deemed  to 
be  affiliated  with  other  companies  that 
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exported  during  the  POI  and  that  did 
.  not  establish  entitlement  to  a  separate 
rate,  and  the  review  of  any  such 
companies  will  be  terminated. 

Initiation  of  Reviews 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1).  we  are  initiating  new 
shipper  reviews  of  the  antidimiping 
duty  order  on  brake  rotors  bom  the  PRC 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  270  days 
after  the  date  of  publication  of  this 
notice. 


Antidumping  duty 
proceecwig 


PRC:  Brake  Rotors.  A- 
570-846:  China  Na- 
tional Industrial  IMa- 
chinery  Import  &  Ex- 
port Co.,  Lai  Zhou 
Auto  Brake  Equip- 
ments Factory, 
Lxxigkou  Haimeng 
Mac^Mnery  Co.,  Ltd., 
Qingdao  Gren 
(Group)  Co.,  Yantai 
Winhere  Auto-Part 
Manufacturing  Co., 
Ltd. 


Period  to  be 
reviewed 


03/01/97-9/30/97 


We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  imtil  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  listed  companies.  This 
action  is  in  accordance  with  19  CFR 
351.214(d). 

Interested  parties  that  need  access  to 
the  proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  353.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Act  (19  U.S.C.  1675(a))  and  19  CFR 
351.214(d). 

Dated:  November  28, 1997. 

Richard  W.  Moreland, 

Acting  Deputy  Assistant  Secretary,  Import 
Administration. 

(FR  Doc.  97-31801  Filed  12-3-97;  8:45  am] 
8IUMG  COOC  3S1(K>S-P 


DEPARTMENT  OF  COMIMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Prospective  Grant  of 
Exclusive  Patent  Licenses 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 


SUMMARY:  this  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  field  of  use 
co-exclusive  and  exclusive  licenses  to 
the  Govemment'5  interest,  in  the  United 
States,  to  practice  the  inventions 
embodied  in  the  following  U.S.  Patent 
and  U.S.  Patent  Applications: 

(1)  U.S.  Patent  No.  5,634,718;  issued 
June  3, 1997;  UUed  "Particle  Calorimeter 
with  Normal  Metal  Base  Layer."  NIST 
Docket  No.  94-005;  the  availability  of 
the  invention  for  licensing  was 
published  in  the  Federal  Register,  Vol 
60,  No.  55  (March  22, 1995); 

(2)  U.S.  Patent  Application  No.  08/ 
702,133;  filed  August  26,  1996;  Utled 
"Superconducting  Transition-Edge 
Sensor;"  NIST  Docket  No.  96-033;  the 
availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register,  Vol.  62,  No.  89  (May  8. 1997); 

(3)  U.S.  Patent  Application  No.  08/ 
811,939;  filed  March  5.  1997;  titled 
"Microcalorimeter  X-ray  Detectors  with 
X-ray  Lens;"  NIST  Docket  No.  96-034; 
the  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 

-    Register.  Vol.  62,  No.  203  (October  21. 
1997);  and 

(4)  U.S.  Patent  Application  No.  08/ 
900.982;  filed  July  25. 1997;  titled 
"Mechanical  Support  for  a  Two  Pill 
Adiabatic  Demagnetization 
Refrigerator."  NIST  Docket  No.  96-035: 
the  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  62.  No.  203  (October  21. 
1997). 

The  grant  of  field  of  use  co-exclusive 
licenses  to  invention  (1)  above  is 
contemplated  to  both  Quantimi  Design. 
Inc..  having  a  placer  of  business  in  San 
Diego,  California,  and  to  Noran 
Instruments,  Inc.,  having  a  place  of 
business  in  Middleton.  Wisconsin.  The 
grant  of  field  of  use  exclusive  licenses 
to  inventions  (2),  (3),  and  (4)  above  is 
contemplated  to  Noran  Instruments, 
Inc.,  having  a  place  of  business  in 
Middleton.  Wisconsin. 

The  prospective  co-exclusive  and 
exclusive  licenses  may  be  granted 
unless,  within  sixty  days  torn  the  date 
of  this  published  Notice,  NIST  receives 
written  evidence  and  argimient  which 
establish  that  the  grant  of  the  licenses 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
>:FR  404.7. 

DATES:  Comments  must  be  received  in 
writing  no  later  than  February  2,  1998. 
ADDRESSES:  Comments  on  the 
Prospective  Grants  must  be  submitted 
to:  Ernest  Graf.  National  Institute  of 
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Standards  and  Technology,  Industrial 

Partnerships  Program,  Building  820, 
Room  213,  Gaithersburg.  MD  20899. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Ernest  Graf,  National  Institute  of 
Standards  and  Technology,  Industrial 
Partnerships  Program,  Building  820, 
Room  213,  Gaithersburg,  MD  20899. 

SUPPI.EMENTARY  INFORMATKM:  The 
prospective  co-exclusive  and  exclusive 
licenses  will  be  royalty-bearing  and  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  and  exclusive 
licenses  may  be  granted  unless,  within 
sixty  days  £rom  the  date  of  this 
published  Notice,  NIST  receives  written 
evidence  and  argiunent  which  establish 
that  the  grant  of  the  licenses  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

(1)  US  Patent  No.  5,634,718  describes 
the  use  of  a  normal  metal  absortwr  in  a 
microcalorimeter.  which  gives 
significant  advantages  in  increased 
detector  speed  and  uniformity.  Qaims 
in  the  patent  include  use  of  a  normal 
metal  absorber  in  measiiring  energy 
events  with  particles  or  photons  other 
than  x-rays,  construction  using  a 
thermally  insulating  membrane,  normal 
metal  superconductor  (NS)  contacts  for 
thermal  isolation,  normal  metal 
insulator  superconductor  (NIS)  tunnel 
junctions,  superconducting  quantum 
interference  device  (SQUID)  readout, 
ridge  structiires  for  tast  heat  diffusion, 
multiple  temperature  sensors  for 
position  readout  and  greater  uniformity, 
and  electronic  heat  pulses  for 
calibration. 

(2)  US  Patent  Application  08/702.133 
describes  a  reliable  and  manufacturable 
method  of  producing  a  superconducting 
film  with  a  transition  temperature  that 
is  timable  and  in  the  range  of  interest 
(from  approximately  50  to  300  mK).  The 
superconducting  components  to  the 
bilayers  are  Al  and  Ti.  Al-based  bilayers 
are  readily  manufacturable,  produce 
reproducible  transition  temperatures, 
and  can  be  readily  incorporated  with 
microfabrication  technology. 

(3)  U.S.  Patent  Application  No.  08/ 
811,939  describes  the  combined  use  of 
polycapillary  optics  with 
microcalorimeter  detectors.  The 
invention  enables  present-day 
microcalorimeter  spectrometers  with 
areas  under  0.1  mm^  to  have  collection 
solid  angles  that  are  large  enough  for 
many  practical  applications.  Although 
the  construction  of  larger  area  detectors 
without  capillary  optics  may  be  possible 
in  the  future,  the  use  of  x-ray  optics  has 
fundamental  advantages  because  they 
enable  the  use  of  small  detectors,  wfadch 


consequently  have  faster  count  rates  and 
higher  resolution. 

(4)  U.S.  Patent  Application  No.  08/ 
900,982  describes  a  practical 
implementation  of  dual  Kevlar  '^^  string 
mechanical  supports  that  are  needed  in 
a  two  pill  refrigerator.  The  invention 
makes  the  supports  easier  to 
manufacture,  assemble,  and  maintain  in 
the  field. 

NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  inventions  for  purposes  of 
commercialization.  NIST  anticipates 
that  such  a  CRADA  will  be  conducted 
on  a  cost  recovery  basis.  NIST  may  grant 
the  licensee  an  option  to  negotiate  for 
royalty-free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

Copies  of  the  patent  and  patent 
applications  may  be  obtained  from  NIST 
at  the  foregoing  address. 

Dated:  November  25,  1997. 
Elaine  Bunten- Mines, 
Director,  Program  Office. 
[FR  Doc.  97-31781  Filed  12-3-97;  8:45  am) 
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DEPARTMENT  OP  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Availability  of  Draft  Proposed 
Comprehensive,  Long  Range 
Preservation  Plan  for  the  MONITOR 
National  Marine  Sanctuary 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
action:  Notice. 

SIMMARY:  In  section  4  of  Public  Law 
104-238  (The  National  Marine 
Sanctuaries  Preservation  Act  (Act); 
October  11, 1996),  Congress  directed  the 
Secretary  of  Commerce  to  prepare  a 
long-range,  comprehensive  plan  for  the 
management  stabilization,  preservation, 
and  recovery  of  artifacts  and  materials 
of  the  USS  MONITOR.  NOAA,  on  behalf 
of  the  Secretary  of  Commenfe. 
developed  a  draft  plan,  entitled 
"Charting  a  New  Course  for  the 
MONITOR:  Comprehensive,  Long  Range 
Preservation  Plan  with  Options  for 
Management,  Stabilization, 
Preservation,  Recovery,  Conservation 


and  Exhibition  of  Materials  and 
Artifacts  from  the  MONITOR  National 
Marine  Sanctuary."  The  draft  plan 
presents  a  range  of  options  including  a 
comprehensive  management  strategy 
that  should  ensure  that,  insofar  as 
possible,  the  MONITOR  will  be 
preserved  and  protected  for  future 
generations.  The  draft  plan  recommends 
the  application  of  state-of-the-art 
technology  in  overcoming  the  present 
rapid  deterioration  of  the  MONITOR 
through  the  combined  strategies  of 
stabilization  and  selective  recovery. 
DATES:  Comments  on  the  draft  plan  are 
invited  and  will  be  considered  if 
submitted  in  writing  by  February  2. 
1998. 

ADDRESSES:  Copies  of  the  draft  plan  may 
be  obtained  fit>m  Dana  Hill,  MONITOR 
National  Marine  Sanctuary,  The 
Mariners  Museum,  100  Museum  Drive, 
Newport  News,  VA  23606,  tel.  (757) 
599-3122. 

The  draft  plan  is  also  published  on 
the  World  Wide  Web  at  http://www/ 
nos.gov/nmsp/monitor/ 

Comments  should  be  submitted  to 
John  Broadwater,  Manager,  MONITOR 
National  Marine  Sanctuary.  The 
Mariners  Museum,  100  Museum  Drive, 
Newport  News.  VA  23606. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dana  Hill  at  (757)  59»-3122. 

SUPPLEMENTRY  information: 
L  Background 

The  USS  MONITOR  was  a  radical 
departure  from  traditional  warahip 
design.  The  vessel  was  built  almost 
entirely  of  iron;  it  was  fully  steam 
powered  with  no  masts  or  sails;  the 
engineering  spaces,  crews  and  officera 
quartera,  and  galley  were  all  below  the 
waterline:  the  hull  was  completely 
armored  with  a  5-foot-high,  32-inch- 
thick  armor  belt  encircling  the  vessel  for 
protection  during  battle.  The  most  novel 
feature  was  the  MONITOR'S  22-fbot- 
diameter,  9-foot-high  iron  turret. 
Positioned  amidships,  the  armored 
turret  could  be  rotated  to  train  its  two 
11 -inch  Dahlgren  smoothbore  cannon  in 
any  direction. 

The  MONITOR  was  launched  at 
Greenpoint,  New  York,  on  January  30, 
1862.  In  early  March,  the  MONITOR 
was  ordered  to  Hampton  Roads, 
Virginia,  where  on  March  9  it  engaged 
the  CSS  VIRGINIA,  a  Confederate 
ironclad  constructed  over  the  modified 
hull  of  the  scutUed  USS  MERRIMACK. 
In  the  ensuing  four-hour  battle,  the  two 
vessels  frequently  bombarded  each 
other  at  point-blank  range  with  no 
substantial  damage  to  either  vessel. 
Although  the  battle  ended  in  a  draw,  the 
MONITOR'S  performance  impressed  the 
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U.S.  Navy  and  introduced  features 
including  full  iron  armor,  low  fi-eeboard 
and  revolving  turret  that  altered  naval 
technology  forever. 

Shortly  after  midnight  on  December 
31,  1862,  while  imder  tow  by  the  USS 
RHODE  ISLAND  to  Beaufort,  North 
Carolina,  the  MONITOR  sank  in  a  storm 
off  Cape  Hatteras,  North  Carolina,  with 
a  loss  of  sixteen  officers  and  crewmen 

In  1973  the  wreck  of  the  USS 
MONITOR  was  located  by  an 
interdisciplinary  scientific  team 
operating  bom  the  Duke  University 
Research  Vessel  EASTWARD.  A  second 
expedition  in  April  1974,  partly 
sponsored  by  the  U.S.  Navy  and  the 
National  Geographic  Society,  provided 
detailed  photographic  documentation 
from  which  an  assessment  of  the  wreck 
was  made.  A  photomosaic  produced  by 
the  Naval  Intelligence  Division  revealed 
that,  with  the  exception  of  damage  to 
the  stem  section  and  the  collapse  of  the 
lower  hull  forward  of  the  midships 
bulkhead,  the  wreck  was  in  relatively 
good  condition. 

In  recognition  of  the  MONITOR'S 
significance  in  American  history  and  its 
profound  impact  on  naval  technology, 
the  MONITOR  was  designated  by  the 
Secretary  of  Commerce  as  the  first 
National  Marine  Sanctuary  on  January 
30, 1975,  pursuant  to  Title  III  of  the 
Marine  lYotection,  Research,  and 
Sanqtuaries  Act  of  1972  (renamed  the 
National  Marine  Sanctuaries  Act  or 
NMSA),  16  U.S.C.  1431  et  seq. 
Regulations  implementing  the 
designation  are  found  at  15  CFR  part 
922,  subpart  F.  NOAA  is  responsible  for 
the  management  of  the  Sanctuary.  The 
Sanctuary  encompasses  a  vertical 
coliunn  of  water  one  nautical  mile  in 
diameter  16  miles  off  the  coast  of  Cape 
Hatteras,  North  Carolina.  The  wreck  of 
the  MONITOR  lies  upside  down  in  230 
feet  of  water,  with  the  stern  resting  on 
the  displaced  turret,  which  is  also 
upside  down.  Since  1977  NOAA  has 
conducted  numerous  expeditions  to  the 
MONITOR  designed  to  generate 
information  on  the  condition  of  the 
wreck. 

Since  1991,  a  dramatic  increase  in  the 
deterioration  of  the  MONITOR'S  hull 
has  been  documented,  leading  NOAA  to 
conclude  that  the  collapse  of  the 
MONITOR'S  hull  is  imminent.  In  1992, 
responding  to  the  alarming  degradation 
of  the  MONITOR'S  hull,  NOAA 
commenced  a  broad  range  of  initiatives 
including  several  expeditions  to  the 
Sanctuary,  a  cooperative  effort  with  the 
U.S.  Navy  to  help  stabilize  the 
MONITOR'S  hull,  and  development  of  a 
comprehensive  plan  for  management  of 
the  Sanctuary  and  possible  recovery  of 
portions  of  the  MONITOR.  Because  of 


the  importance  of  those  efforts  and  the 
limitations  on  funding,  NOAA 
developed  partnerships  with  several 
organizations,  including  the  U.S.  Navy, 
the  National  Undersea  Research 
Program,  The  Mariners  Museum,  private 
dive  groups  and  organizations,  and 
others. 

In  1993  and  1995,  NOAA  conducted 
major  engineering  and  archaeological 
surveys  at  the  Sanctuary  in  conjunction 
with  further  archival  research  and 
several  small-scale  site  operations. 
Private  research  divers  also  assisted 
NOAA  during  this  period  in  the 
recovery  of  additional  data  on  the 
MONITOR'S  condition.  This  research 
concluded  that  a  concerted,  well- 
plaimed  effort  would  be  required  to 
preserve  the  remains  of  the  MONITOR. 
Plaiming  efforts  were  initiated  for  the 
conduct  of  additional  archival, 
engineering  and  on-site  research  aimed 
at  identifying  viable  options  for  the 
preservation  of  the  MONITOR.  NOAA 
also  communicated  the  situation  to- 
Congress  and  the  public. 

In  1996,  Congress  directed  the 
Secretary  of  Commerce  to  prepare  a 
long-range,  comprehensive  plan  for  the 
management,  stabilization,  preservation, 
and  recovery  of  artifacts  and  materials 
of  the  USS  MONITOR.  Section  4  of 
Public  Law  104-238  (The  National 
Marine  Sanctuaries  Preservation  Act 
(Act);  October  11, 1996.  The  Secretary 
was  also  directed,  to  the  extent  feasible, 
to  utilize  the  resources  of  other  Federal 
and  private  entities  with  expertise  and 
capabilities  that  are  helpful.  NOAA,  on 
behalf  of  the  Secretary  of  Commerce, 
developed  a  draft  plan,  entitled 
"Charting  a  New  Course  for  the 
MONITOR:  Comprehensive,  Long  Range 
Preservation  Plan  with  Options  for 
Management,  Stabilization, 
Preservation,  Recovery,  Conservation 
and  Exhibition  of  Materials  and 
Artifacts  from  the  MONITOR  National 
Marine  Sanctuary."  The  draft  plan 
presents  a  range  of  options  including  a 
comprehensive  management  strategy 
that  should  ensure  that,  insofar  as 
possible,  the  MONITOR  will  be 
preserved  and'protected  for  future 
generations.  The  draft  plan  recommends 
the  application  of  state-of-the-art 
technology  in  overcoming  the  crisis  at 
the  Sanctuary  through  the  combined 
strategies  of  stabilization  and  selective 
recovery. 

n.  Summary  of  the  Draft  Plan 

The  draft  plan  includes  a  wide  range 
of  options  for  comprehensive 
preservation  and  management  of  the 
MONITOR  National  Marine  Sanctuary. 
In  developing  these  options.  NOAA 
reviewed  all  previous  reports  and 


proposals  for  on-site  activities, 
including  papers  presented  at  a 
MONITOR  conference  in  Raleigh,  North 
Carolina,  previous  engineering  and 
corrosion  reports  and  the  Draft  Revised 
Management  Plan  for  the  MONITOR 
National  Marine  Sanctuary  (NO/VA 
1982),  all  of  which  addressed 
preliminary  recommendations.  NOAA 
sought  and  received  assistance  from  the 
U.S.  Navy,  Oceaneering  International, 
Inc.,  The  Mariners  Museum,  and  others. 
In  addition,  NOAA  held  informal 
discussions  with  numerous  engineers, 
archaeologists,  and  other  specialists  in 
order  to  identify  new  technology  that 
might  be  applicable  for  the  MONITOR 
situation.  The  draft  plan  presents  all 
options  for  stabilizing  and/or  preserving 
the  MONITOR  that  were  identified  by 
NOAA  as  viable.  The  plan  contains 
sufficient  information  to  permit  the 
formulation  of  a  comprehensive  phased 
approach  to  the  problem.  Once  an 
option  (or  combination  of  options)  has 
been  selected,  it  will  be  necessary  to 
seek  expert  assistance  from  appropriate 
disciplines  (ocean  engineers,  nautical 
archaeologists,  artifact  conservators, 
etc.)  to  assist  with  the  development  of 
a  detailed  implementation  plan. 
The  draft  plan  presents  several 
options  along  with  pertinent 
information  on  advantages, 
disadvantages,  required  action  and 
estimated  costs.  Advantages  and 
disadvantages  address  potential  impacts 
on  the  MONITOR  and  ite  contents. 
Options  are  discussed  and  compared, 
and  recommendations  are  presented. 

Since  the  MONITOR  is  listed  on  the 
National  Register  of  Historic  Places,  and 
in  addition,  is  a  National  Historic 
Landmark,  any  plan  proposing  on-site 
activities  that  could  disturb  the  site  in 
any  way  must  be  reviewed  by  state  and 
Federal  officials,  in  compliance  with 
section  106  of  the  National  Historic 
Preservation  Act,  and  other  pertinent 
laws. 

In  establishing  an  archaeology  plan, 
consideration  must  be  given  to  the  fact 
that  the  MONITOR'S  hull  and  contents 
are  threatened  with  damage  or  loss  due 
to  the  rapid  deterioration  of  the  hull  and 
loss  of  structural  integrity.  NOAA 
considers  the  MONITOR  to  be  a 
threatened  site  and.  therefore,  will 
develop  the  archaeology  plan 
accordingly.  Federal  law  includes 
special  provisions  for  threatened  sites, 
with  consideration  being  given  to  the 
relative  impact  to  a  threatened  resource 
if  left  undisturbed  versus  taking  positive 
action  to  preserve  the  resource.  In  the 
MONITOR'S  case,  an  effective  argument 
can  be  made  that  if  positive  steps  are 
not  taken  to  stabilize  the  hull  and/or 
recover  some  of  the  material,  the  entire 
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site  could  be  irreparably  damaged  by 
continued  deterioration  in  as  little  as 
one  to  five  years.  The  draft  plan  is  in 
keeping  with  the  National  Marine 
Sanctuaries  Program's  Strategic  Plan  for 
the  21st  Century.  The  Program's  primary 
goal  is  to  protect  sanctuary  resources, 
making  our  sanctuaries  world-class 
models  for  effective,  iimovative 
management  of  protected  areas 
(Sanctuaries  and  Reserves  Division 
1997). 

m.  Summary  of  Options 

The  options  in  the  draft  plan  are 
summarized  as  follows: 

A.  Non-intervention.  With  this  option, 
NOAA  would  continue  to  manage  the 
Sanctuary  in  accordance  with  the 
current  policy  but  would  \aka  no  action 
to  prevent  continuing  deterioration. 
This  option  would  allow  nature  to  take 
its  course,  likely  resulting  in  the 
ultimate  collapse  of  the  MONFTOR's 
hull. 

B.  In  Situ  Preservation  by 
Encapsulation.  With  this  option,  the 
MONITOR  would  be  entombed  in  some 
acceptable  manner  (i.e.  covering  with 
sand,  grass  mats,  etc.).  Possible  impacts 
on  the  MONITOR  and  its  environment 
might  include  additional  damage  to  the 
wreck  due  to  the  weight  of  the  covering 
material  and  the  loss  of  access  to  the 
wreck. 

C.  In  Situ  Preservation  by  Shoring. 
This  option  wouiffoe  accomplished 
through  the  use  of  approved  methods 
and  materials,  such  as  sand  bags,  grout 
bags,  or  jacks,  to  support  portions  of  the 
hull  that  are  suspended  above  the 
bottom  by  the  position  of  the  turret. 
Impact  to  the  MONITOR  and  its 
environment  would  be  negligible  and 
some  portions  of  the  wreck  would  be 
given  improved  support. 

D.  In  Situ  Preservation  by  Cathodic 
Protection.  This  option  would  involve 
the  installation  of  a  passive  (sacrificial 
anode)  or  active  (impressed  current) 
cathodic  protection  system  to  reduce  the 
corrosive  action  &om  the  marine 
environment.  Impact  to  the  MONITOR 
and  its  envirpnment  is  uncertain,  and 
would  not  prevent  inevitable  collapse. 

E.  Selective  Recovery.  This  option 
includes  a  selective  approach  to 
recovering  hull  components  and 
artifacts  that  are  of  significant  historic 
value.  Objects  being  considered  for 
selective  recovery  include  the  propeller, 
turret,  cannons,  engine  and  small 
artifacts.  Possible  impact  to  the 
MONITOR  and  its  envirorunent  might 
include  unavoidable  damage  to  other 
portions  of  the  wreck  and  contents 
during  recovery  operations. 

F.  Full  Recovery.  In  this  option,  the 
entire  hull,  turret,  cannons  and  all 


contents  would  be  fecovered, 
conserved,  and,  eventually  displayed. 
This  could  include  recovery  of  the 
entire  hull  as  a  single  unit  or  a  series  of 
smaller  recovRries.  Possible  impact  to 
the  MONITOR  might  include  damage 
during  recovery  of  portions  of  the  hull 
and  contents;  however,  if  raised,  the 
MONITOR  could  be  conserved  and 
reconstructed  for  display. 

G.  Selective  Recovery  Followed  by 
Encapsulation.  This  option  combines 
selective  recovery  with  in  situ 
preservation  by  encapsulation. 
Following  recovery  of  all  selected  hull 
components  and  artifacts,  the  site  would 
be  encapsulated  for  protection  of  the 
remaining  cultural  material.  Possible 
impact  to  the  MONITOR  might  include 
unavoidable  damage  to  other  portions  of 
the  wreck  and  contents  during  recovei^ 
operations  and  additional  damage  to  the 
wreck  due  to  the  weight  of  the  covering 
material  and  the  loss  of  access  to  the 
wreck. 

H.  Selective  Recovery  Combined  with 
Shoring.  This  option  combines  selective 
recovery  with  in  situ  preservation  by 
shoring  of  the  remaining  material, 
which  would  provide  improved 
support.  Possible  impact  to  the 
MONITOR  and  its  environment  might 
include  unavoidable  damage  to  other 
portions  of  the  wreck  and  contents 
during  recovery  operations. 

/.  Expanded  Enforcement  of 
Sanctuary  Regulations.  This  option 
addresses  evidence  of  increased  illegal 
encroachment  on  the  Sanctuary  by 
increasing  enforcement  activities  at  the 
site  to  prevent  further  damage  from 
illegal  activities.  Unless  combined  with 
one  or  more  of  the  other  options,  the 
only  impact  might  be  a  reduction  of 
damage  from  human  causes. 

Because  of  the  MONITOR'S 
significance  in  American  history  and  its 
status  as  a  National  Historic  Landmark, 
NOAA  is  making  this  draft  plan 
available  to  the  public  and  invites 
comments  and  other  pertinent 
information. 

Dated:  November  28,  1997., 
Captain  Evelyn ).  Fields, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

(FR  Doc.  97-31748  Filed  12-3-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 


ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board's  Special 
Committee  to  Review  the  Voluntary 
National  Tests  Development  Contract. 
This  notice  also  describes  the  functions 
of  the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

Date:  December  16, 1997. 

rime:  9:30  a.m.  to  4:00  p.m. 

Location:  St.  Louis  Airport  Marriott; 
1-70  at  Lambert  International  Airport; 
St.  Louis,  Missouri,  63134. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street,  NW, 
Washington,  DC,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
Americas  Schools  Act  of  1994)  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 
Under  Public  Law  105-78,  the  National 
Assessment  Governing  Board  is  granted 
exclusive  authority  over  developing 
Volxmtary  National  Tests  pursuant  to 
contract  number  RJ97153001  and  is 
required  to  review  within  90  days  (i.e., 
by  February  11, 1998)  and  modify  the 
contract  to  the  extent  the  Board 
determines  necessary;  if  the  contract 
cannot  be  modified  to  the  extent  the 
Board  determines  necessary,  the 
contract  shall  be  terminated,  and  a  new 
contract  negotiated. 

On  December  16,  1997  the  National 
Assessment  Governing  Board's  Special 
Conmiittee  to  Review  the  Voluntary 
National  Tests  Development  Contract 
will  hold  a  closed  meeting.  The  purpose 
of  the  meeting  is  for  the  NAGB  Special 
Committee  to  review  the  Test 
Development  Contract,  to  formulate  its 
reconunendations  to  the  NAGB  for 
modification  or  termination  and 
recompetition  of  the  Development 
Contract  for  the  Voluntary  National 
Tests.  This  information  relates  to  the 
source  selection  criteria  by  which 
govenmient  contracts  may  be  modified 
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or  awarded.  Not  only  would  the 
disclosure  of  such  data  implicate 
proscriptions  set  forth  in  the  Federal 
Acquisition  Regulations,  but  alsd  such 
disclosure  would  significantly  frustrate 
a  proposed  agency  action.  Specifically, 
disclosure  of  the  Subcommittee's 
discussion  prematurely,  including 
contract  specifications  and  government 
cost  estimates,  could  affect  private 
decisions  made  by  the  contractor  which 
might  damage  the  financial  interests  of 
the  government  as  a  whole,  by,  for 
example,  increasing  the  costs  to  the 
government,  and  might  make  it 
impossible  for  the  two  sides  to  reach 
agreement.  Such  matters  are  protected 
by  exemption  96  of  Section  552b(c)  of 
Tide  5  U.S.C 

A  summary  of  the  activities  of  this 
closed  meeting  and  other  related 
matters,  which  are  informative  to  the 
public  and  consistent  with  the  policy  of 
the  Section  5  U.S.C.  552b,  will  be 
available  to  the  public  within  14  days 
after  the  meeting.  Records  are  kept  of  all 
Board  proceedings  and  are  available  for 
public  inspection  at  the  U.S. 
Department  of  Education,  National 
Assessment  Governing  Board,  Suite  825, 
800  North  Capitol  Street,  NW, 
Washington,  D.C.,  from  8:30  a.m.  to  5:00 
p.m. 

Dated:  December  1, 1997. 

RoyTnibjr, 

Executive  Director.  National  Assessment 
Governing  Board. 

[FR  Doc.  97-31774  Filed  12-3-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

State  Energy  Program  Special  Projects 
Financial  Assistance 

AGENCY:  The  Department  of  Energy. 
action:  Notice  for  1998  State  Energy 
Program  special  projects. 


SUMMARY:  As  options  offered  under  the 
State  Energy  Program  (SEP)  for  fiscal 
year  1998,  the  Office  of  Enei^ 
Efficiency  and  Renewable  Energy  is 
announcing  the  availability  of  financial 
assistance  to  States  for  a  group  of 
special  project  activities.  Funding  is 
being  provided  by  a  number  of  end-use 
sector  programs  in  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  States 
may  apply  to  undertake  any  of  the 
projects  being  offered  by  these 
programs.  States  that  are  awarded 
funding  for  special  projects  will  carry 
out  their  {ffbjects  in  conjunction  with 
their  efforts  under  SEP,  with  the  special 


projects  funding  and  activities  tracked 
separately  so  that  the  end-use  sector 
programs  may  follow  the  progress  of 
their  projects. 

The  projects  must  meet  the  relevant 
requirements  of  the  programs  providing 
the  funding,  as  well  as  of  SEP,  as 
specified  in  the  program  guidance/ 
solicitation.  Among  the  goals  of  the 
special  projects  activities  are  to  assist 
States  to:  Accelerate  deployment  of 
energy  efficiency  and  renewable  energy 
technologies;  facilitate  the  acceptance  of 
emerging  and  underutilized  energy 
efficiency  and  renewable  energy 
technologies;  and  increase  the 
responsiveness  of  Federally  funded 
technology  development  efforts  to 
private  sector  needs. 

DATES:  The  program  guidance/ 
solicitation  is  expected  to  be  December 
5, 1997.  Applications  must  be  received 
by  February  14, 1998. 

ADDRESSES  AND  FOR  FURTHER 
INFORMATION  CONTACT:  Ms.  Faith 
Lambert  at  the  U.S.  Department  of 
Energy  Headquarters,  1000 
Independence  Avenue,  S.W.,' 
Washington,  D.C.  20585,  (202)  586- 
2319,  for  referral  to  the  appropriate  DOE 
Regional  Support  Office. 

SUPPLEMENTARY  INFORMATION:  Fiscal  year 
1998  is  the  third  year  special  project 
activities  are  funded  in  conjunction 
with  the  State  Energy  Program  (10  CFR 
part  420).  Most  of  these  State-oriented 
special  projects  are  related  to  or  based 
on  similar  efforts  that  have  been  funded 
separately  by  the  various  DOE  end-use 
sector  programs  that  are  now  providing 
funding  for  these  optional  SEP 
activities. 

Availability  of  Fiscal  Year  1998  Funds 

With  this  publication,  EXDE  is 
announcing  the  availability  of  $11,825 
million  in  financial  assistance  funds  for 
fiscal  year  1998.  The  awards  will  be 
made  through  a  competitive  process. 
The  end-use  sector  programs  that  are 
participating  in  the  SEP  special  projects 
for  fiscal  year  1998,  with  the  estimated 
minimum  amount  of  funding  available 
for  each,  are  as  follows: 

•  Clean  Cities:  Accelerating  the 
introduction  and  increasing  the  use  of 
alternative  fuels  and  alternative  fueled 
vehicles  through  the  development  of 
infrastructure  and  clean  corridors  ($2.0 
million). 

•  Federal  Energy  Management 
Program:  Eteveloping  Federal/State 
partnerships  to  increase  technical 
capability  and  funding  for  energy 
efficiency,  renewable  energy,  and  water 
conservation  measures  for  Federal  and 
State  buildings  ($975,000). 


•  Industrial  Programs:  Accelerating 
industrial  and  clean  production 
opportunities  with  regional  industries 
through  the  programs  of  the  Industrial 
Alliance  (Inventions  and  Innovation, 
N1CE3,  Industrial  Assessment  Centers, 
Motor  Challenge,  Climate  Wise,  and 
Steam  Partnership.  ($2.35  million) 

•  Rebuild  America:  Helping 
community  and  regional  partnerships 
improve  commercial  and  multifamily 
building  energy  efficiency  ($1.0 
million). 

•  Codes  and  Standards:  Supporting 
States'  actions  to  update,  implement, 
and  enforce  residential  and  commercial 
building  energy  codes  ($4.0  million). 

•  Utility  Technologies:  Projects  to 
demonstrate  and  increase  utilization  of 
renewable  energy  sources,  such  as 
biomass,  geothermal  heat  pumps, 
hydrogen  technology,  photovoltaics  for 
utility  scale  applications,  and  wind 
energy  ($1.5  million). 

Restricted  Eligibility 

Eligible  applicants  for  purposes  of 
funding  under  this  program  are  limited 
to  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  or  any  territory 
or  possession  of  the  United  States, 
specifically,  the  State  energy  or  other 
agency  responsible  for  administering  the 
State  Energy  Program  pursuant  to  10 
CFR  part  420.  For  convenience,  the  term 
State  in  this  notice  refers  to  all  eligible 
State  applicants. 

The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  the  State 
Energy  Program  is  81.041. 

Requirements  for  cost  sharing  or 
matching  contributions  will  be 
addressed  in  the  program  guidance/ 
solicitation  for  each  special  project 
activity,  as  appropriate.  Cost  »h«ring  or 
matching  contributions  beyond  any 
required  percentage  are  desirable. 

Any  application  must  be  signed  by  an 
authorized  State  official,  in  accordance 
with  the  program  guidance/solicitation. 

Evaluation  Review  and  Criteria 

A  first  tier  review  for  completeness 
will  occur  at  the  appropriate  DOE 
Regional  Support  Office.  Applications 
found  to  be  complete  will  undergo  a 
merit  review  process  by  panels 
comprised  of  members  representing  the 
respective  participating  end-use  sector 
programs  in  DOE's  Office  of  Energy 
Efficiency  and  Renewable  Energy.  A 
decision  as  to  the  applications  selected 
for  funding  will  then  be  made  by  the 
Eteputy  Assistant  Secretary  for  Building 
Technology,  State  and  Community 
Programs,  or  designee,  based  on  the 
findings  of  the  technical  merit  review 
and  any  stated  program  policy  factors. 
DOE  reserves  the  right  to  fund,  in  whole 
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or  in  part,  any,  all  or  none  of  the 
applications  submitted  in  response  to 
this  notice. 

More  detailed  information  is  available 
from  the  U.S.  Department  of  Energy 
Headquarters  at  (202]  586-2319. 

Issued  in  Washington.  D.C,  on  November 
28. 1997 

Joseph  RonuB, 

Principal  Deputy  Assistant  Secretary,  Energy 
Efficiency  and  Renewable  Energy. 
[FR  Doc.  97-317M  Filed  12-3-97;  8:45  am] 
HJJNQ  oooc  siae-OMi 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CoiTMnission 

(Dockal  Na  ER97-4745-000) 

Alpena  Power  Marketing,  LLC.;  Notice 
of  Is8uar>ce  of  Order 

December  1. 1997. 

Alpena  Power  Marketing,  L.L.C. 
(Alpena  MarketingJ  filed  an  application 
for  authorization  to  engage  in  the 
wdiolesale  sale  and  brokering  of  electric 
capacity  and  energy  at  market-based 
rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  Alpena 
Marketing  requested  that  the 
Commission  grant  blanket  approval 
under  18  C3^  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Alpena  Marketing.  On 
November  13.  1997.  the  Commission 
issued  an  Order  Accepting  For  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above — docketed  proceeding. 

The  Commission's  November  13, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D),  (E),  and  (F): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Alpena  Marketing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and  - 
Procedure.  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Alpena  Marketing 
is  hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 


within  the  corporate  purposes  of  Alpena 
Marketing,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

[F]  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Alpena  Marketing's  issuances  of 
securities  or  assumptions  of  liabilities. 

Notice  is  hereby  given  that  the 
deadline  for  Rliag  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  15.  1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch.  888  First  Street.  NK, 
Washington,  DC  20426.  . 
Loie  D.  Caaheil, 
Secretary. 

[FR  Doc  97-31784  Filed  12-3-97;  8:45  am) 
■LLMQ  COM  •nr-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commisalon 

(Docket  No.  ER96-B1-O0OI      ■ 

Colt  Electric  Corporation;  Notice  of 
laauarKe  of  Order 

December  1, 1997. 

Colt  Electric  Corporation  (Colt) 
submitted  for  filing  a  rate  schedule 
under  which  Colt  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Colt  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  Colt  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  Part  34  of  all 
future  issuances  of  seciuities  and 
assumptions  of  liability  by  Colt. 

On  November  17,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Rate  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Colt  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Colt  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 


security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Colt's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  17, 1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

LotoD.CMhell. 
Secretary. 

(FR  Doc.  97-31783  Filed  12-3-97;  8:45  am] 
HJJNO  COM  SnT-M-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlselon 

[Docket  Noa.  En9e-33-000  and  EL9e-«- 
OOQ 

Enron  Power  Marketing,  inc.;  Order 
Accepting  Rale  Schedule  for  Riing,  as 
Modified,  Granting  Waiver  of  Notice, 
and  Armouncing  Policy  Concerning 
Reeaaignmerrt  of  Tranamiaalon 
Capacity  liy  Poarer  Marketera 

Before  Commissioners:  James  J.  Hoecker. 
Chairman;  Vicky  A.  Bailey,  and  William 
L.  Maasey 

Issued  November  28.  1997. 

In  this  order,  we  accept  for  filing 
Enron  Power  Marketing,  Inc.'s  (Euon 
Marketing's)  proposed  rate  schedule  for 
reassignment  of  transmission  rights, 
subject  to  certain  modifications.  We  also 
inform  all  power  marketers  of  an 
amendment  to  their  existing  rate 
schedules  pertaining  to  reassignment  of 
transmission  rights,  and  waive  the  prior 
notice  and  filing  requirements  with 
respect  to  reassignments  of  transmission 
capacity  by  power  marlceters. 

Background 

On  October  3, 1997,  Enron  Marketing 
submitted  for  filing  a  proposed  tariff  for 
the  sale,  assignment,  or  transfer  of 
transmission  rights  procured  under  any 
open  access  transmission  rate  schedule 
by  Enron  Marketing  on  the  transmission 
system  of  any  transmission  provider. 

Enron  MarKeting's  rate  scoedule 
provides  that  the  charges  for  such 
transmission  service  would  be  capped  at 
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a  price  not  to  exceed  the  highest  of:  (1) 
The  original  transmission  rate  paid  by 
Enron  Marketing;  (2)  the  transmission 
provider's  maximum  stated  firm 
transmission  rate  at  the  time  of  the 
transmission  reassignment;  or  (3)  Enron 
Marketing's  own  opportunity  costs 
capped  at  the  cost  of  expansion  at  the 
time  of  reassignment.  The  rate  schedule 
further  provides  that  prior  to  any 
reassignment  at  a  price  based  on 
opportunity  costs,  Enron  Marketing  will 
first  file  for  Commission  authorization 
pursuant  to  section  205  of  the  Federal 
Power  Act  (FPA),  16  U.S.C.  824d  (1994). 

In  addition,  Eiuon  Marketing  commits 
to  provide  the  Commission  information 
concerning  each  reassignment  in  the 
quarterly  transaction  reports  it  files  with 
the  Commission  for  its  power  sales. ^ 
The  specified  information  is:  (1)  The 
date  of  the  assignment;  (2)  the  name  of 
the  buyer;  (3)  the  amount  and  typ>e  of 
transmission  [e.g.,  firm  or  non-firm);  (4) 
the  identity  of  the  transmission  system 
on  which  the  reassigned  capacity  exists; 
and  (5)  the  length  of  the  assignment. 

Eiuon  Marketing  requests  waiver  of 
the  Commission's  60-day  prior  notice 
and  filing  requirement  to  allow  an 
effective  date  of  April  24,  1997. 

Notice  of  Enron  Marketing's  filing  was 
published  in  the  Federal  Register,  62  FR 
55,240  (1997),  with  comments,  protests, 
and  interventions  due  on  or  before 
October  29, 1997.  None  was  filed. 

Discussion 

The  Commission 's  Policy 

The  Commission  stated  in  Order  No. 
888  that  a  public  utility  that  reassigns 
transmission  capacity  must  "have  on 
file  with  the  Commission  a  Rate 
Schedule  governing  reassigned 
capacity."  *  We  recently  affirmed  and 
clarified  this  policy  in  Southwestern 
Public  Service  Company,  80  FERC 
161,245  at  61,905  (1997),  teh'g pending 
(Southwestern).  In  that  order,  we 
rejected  the  argvunent  of  a  power 


*  Enron  previously  has  received  Commission 
authorization  lo  engage  in  wholesale  power  sales  at 
market-based  rates  as  a  power  marketer.  See  Enron 
Power  Marketing.  Inc.,  65  FERC161,305.  orderon 
clarification  and  reh  g.  66  FERC  1 61 .244  (1994). 
The  Commission  subsequently  accepted  for  filing 
changes  to  Enron's  market-based  rate  schedule  to 
reflect  a  merger  between  Eruron  Marketing's 
corporate  parent  and  Portland  General  Corporation. 
See  Enron  Corporation,  et  at.,  78  FERC  1 61.179 
(1997). 

*  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities;  Recovery  of  Stranded 
Costs  by  Public  Utilities  and  Transmitting  Utilities. 
Order  No.  888.  61  Fed.  Reg.  21.540  (1996),  FERC 
StaU.  &  Regs.  1 31,036  at  31,697  n.324  (1996).  order 
on  rehg.  Order  No.  888-A.  62  Fed.  Reg.  12.274 
(1997),  FERC  SUts.  &  Regs.  1  31.048  at  30,224  n.l51 

(1997).  order  on  rehg.  Order  No.  88S-B,  62  FR 

(1997).  81  FERC  1 61.248  (1997). 


marketer  (Electric  Clearinghouse,  Inc.) 
that  requiring  all  public  utilities, 
including  power  marketers,  to  have  on 
file  a  rate  schedule  for  capacity 
reassignments  would  be  unduly 
burdensome  and  would  serve  no 
purpose. 

The  Instant  Proceeding 

Enron  Marketing's  filing  is  consistent 
with  the  Commission's  requirements 
regarding  reassignment  of  transmission 
capacity.  3  The  proposed  reassignment 
provisions  woidd  not  allow  Enron 
Marketing  to  acquire  or  reassign 
transmission  service  without  complying 
with  the  open  access  transmission  tariffis 
of  transmission  providers,  and  none  of 
the  procedures  for  transmission  service 
under  those  tariffs  is  changed  or 
modified  by  the  proposed  reassignment 
provisions.  Accordingly,  we  will  accept 
Enron  Marketing's  proposed  rate 
schedule  for  filing. 

Enron  Marketing  states  that  the 
Commission  has  not  established  specific 
filing  requirements  in  connection  with 
reassignments  of  transmission  capacity 
by  power  marketers.  Enron  Marketing 
proposes  that,  rather  than  file  with  the 
Commission  a  service  agreement  each 
time  Enron  Marketing  makes  a  capacity 
reassignment,  it  provide  in  its  quarterly 
transaction  reports  the  information 
indicated  above.  Enron  Marketing  states 
that  this  is  the  same  information  that  the 
Commission  requires  transmission- 
owning  public  utilities  to  provide  when 
they  file  service  agreements  with  the 
Commission.* 

We  agree  that  the  quarterly 
transaction  report  is  an  appropriate 
place  to  provide  the  necessary 
information.  However,  the  information 
Enron  Marketing  proposes  to  include 
with  its  reports  exceeds  that  which  we 
require  transmission  providers  to 
include  in  their  umbrella  service 
agreements  for  capacity  reassignments. 
We  require  transmission  providers  to 
report  only  the  name  of  the  assignee.^ 
We  will,  therefore,  require  Enron 
Marketing  to  include  only  that 
information  in  its  quarterly  reports. 

Finally,  Enron  Marketing  states  that  it 
was  not  aware  until  Southwestern  was 
issued  that  "non-traditional  public 
utilities,  such  as  power  marketers,"  are 
subject  to  this  requirement.  Enron 
Marketing  further  states  that,  since 
learning  of  its  obligation,  it  has  acted 


'  See  Order  No.  888.  FERC  Stats,  k  Regs,  at 
31,694-97;  Order  No.  88a-A.  FERC  StaU.  &  Regs, 
at  30.219-25;  Commonwealth  Edison  Company,  78 
FERC  161,312  at  62,335-36  (1997). 

*  See,  e.g.,  Virginia  Electric  and  Power  Company, 
81  FERC  1 61,125,  slip  op.  at  3  (1997). 

»  See,  e.g..  Griffin  Energy  Marketing,  t-.L.C.  Sl 
FERC  1 61,133,  slip  op.  at  5  (1997). 


promptly  to  ascertain  its  responsibilities 
and  to  comply.  Because  Enron 
Marketing  made  its  first  reassignment  of 
capacity  on  April  24, 1997,  it  seeks 
waiver  of  the  60-day  prior  notice  and 
filing  requirement.  We  find  good  cause 
exists  to  grant  Enron  Marketing's 
request  for  waiver  of  the  60-day  notice 
and  filing  requirement  and  we  will 
allow  the  proposed  rate  schedule  to 
become  effective,  as  requested,  on  April 
24, 1997. 

Applicability  to  Other  Power  Marketers 
Reassigning  Transmission  Capacity 

We  take  this  opportimity  to  clarify,  as 
explained  in  SouOiwesetem,  the 
applicability  of  the  transmission 
capacity  reassignment  filing 
requirements  to  all  power  marketers.  In 
order  to  avoid  the  need  for  each  power 
marketers.  In  order  to  avoid  the  need  for 
each  power  marketer  to  file  for 
Commission  review  an  individual  rate 
schedule  for  the  reassignment  of 
transmission  capacity,  we  hereby  inform 
all  power  marideters  that  their  existing 
rate  schedules  will  be  amended  to 
include  the  following  language: 

This  power  marlceter  may  reassign 
transmission  capacity  that  it  has  reserved  for 
its  own  use  at  a  price  not  to  exceed  the 
highest  of:  (1)  The  original  transmission  rate 
paid  by  the  power  marketer,  (2)  the 
applicable  transmission  provider's  maximum 
stated  firm  transmission  rate  on  file  at  the 
Ume  of  the  transmission  reassignment;  or  (3) 
the  power  marketer's  own  opportunity  costs, 
capped  at  the  applicable  transmission 
provider's  cost  of  expansion  at  the  time  of  the 
sale  to  the  eligible  customer.  The  power 
marketer  will  not  recover  opportunity  costs 
in  connection  with  reassignments  without 
making  a  separate  filing  under  Section  205. 
Except  for  the  price,  the  terms  and  conditions 
imder  which  the  reassignment  is  made  shall 
be  the  terms  and  conditions  governing  the 
original  grant  by  the  transmission  provider. 
Transmission  capacity  may  only  be 
reassigned  to  a  customer  eligible  to  take 
service  under  the  transmission  provider's 
open  access  transmission  tariff  or  other 
transmission  rate  schedules.  This  power 
marketer  will  report  the  name  of  the  assignee 
in  its  quarterly  reports. 

With  the  preceding  language  inserted 
in  their  existing  rates  schedules,  all 
power  marketers  will  have  Commission 
authorization  to  engage  in  transmission 
capacity  reassigimients,  without  the 
necessity  of  making  individual  filings. ^ 

Consistent  with  our  action  above 
granting  Enron  Marketing's  request  for 
waiver,  we  find  good  cause  exists  to 
waive  the  prior  notice  and  filing 
requirement  for  all  power  marketers 


■Any  filings  made  after  the  date  of  the  order  by 
a  power  marketer  seeking  market-l>ased  or  cost- 
based  rates  shall  include  this  language  in  its 
proposed  rata  schedule. 
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with  respect  to  transmission  capacity 
reassignments.  The  effective  date  of  the 
rate  schedule  amendment  will  be  the 
date  of  the  first  reassignment. 

Finally,  consistent  with  the  reporting 
requirement  applied  to  Enron 
Marketing,  we  will  require  power 
marketers  to  include  only  the  name  of 
the  assignee  in  their  quarterly 
transaction  reports.  To  the  extent  any 
power  marketers  already  have  made 
reassignments.  they  are  directed  to 
incorporate  the  required  information  in 
their  next  quarterly  transaction  report. 

The  Commission  Order* 

(A)  Enron  Marketing's  request  for 
waiver  of  the  60-day  notice  and  filing 
requirement  is  hereby  granted,  and  the 
proposed  rate  schedule  for  the 
reassignment  of  transmission  capacity, 
as  modified,  is  hereby  accepted  for 
filing,  effective  April  24,  1997. 

(B)  Enron  Marketing  is  hereby 
informed  of  the  following  rate  schedule 
designation:  Enron  Power  Marketing, 
Inc.,  Rate  Schedule  FERC  No.  40. 

(C)  The  power  marketer  rate 
schedules  on  file  with  the  Commission 
are  hereby  revised,  effective  as  of  the 
date  of  the  first  reassigrunent  of 
transmission  capacity,  to  include  the 
language  discussed  in  the  body  of  this 
order. 

(D)  The  Secretary  is  hereby  directed  to 
arrange  for  the  prompt  publication  of 
this  order  in  the  Federal  Register. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-31782  Filed  12-»-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-861-001] 

H.Q.  Energy  Services  (U.S.)  Inc.;  Notice 
of  Issuance  of  Order 

November  28,  1997. 

H.Q.  Energy  Services  (U.S.)  Inc.  (H.Q. 
Energy)  filed  an  application  for 
authorization  to  sell  power  at  market- 
based  rates,  and  for  certain  waivers  and 
authorizations.  In  particular,  H.Q. 
Energy  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liabilities 
by  H.Q.  Energy.  On  November  12,  1997. 
the  Conmiission  issued  an  Order 
Accepting  For  Filing  Proposed  Market- 
Based  Rates  (Order),  in  the  above- 
docketed  proceeding. 


The  Commission's  November  12,  1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (G).  (H).  and  U): 

(G)  Within  30  days  after  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  H.Q.  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(H)  Absent  a  request  to  be  heard 
within  the  period  set  forth  Ln  Ordering 
Paragraph  (G)  above.  H.Q.  Energy  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  Lndorser,  sureiy  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  H.Q. 
Energy,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(j)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  H.Q. 
Energy's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
Etecember  12.  1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Conmiission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington.  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-31760  Filed  12-3-97;  8:45  am] 

MUJNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP95-326-013  and  RP9&-242- 
012] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

November  28.  1997. 

Take  notice  that  on  November  25. 
1997.  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Fifth  Revised 


Sheet  No.  19  and  Seventh  Revised  Sheet 
No.  20,  to  be  effective  January  1,  1998. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  certain  provisions 
applicable  to  Rate  Schedule  BESS  and 
NSS,  and  certain  rates  derived  from  the 
Rate  Schedule  BESS  rate  pursuant  to  the 
Stipulation  and  Agreement  (Settlement) 
fileld  by  Natural,  in  Docket  Nos.  RP95- 
326-010  and  RP95-242-010  on  May  31, 
1996.  The  Settlement  represents  a 
comprehensive  resolution  of  Natural's 
pending  general  rate  case,  which  was 
approved  by  the  Commission  in  a  letter 
order  issued  on  November  3, 1997.  in 
said  dockets. 

Natural  requested  any  waivers  that 
may  be  required  to  permit  the  tendered 
tariff  sheets  to  become  effective  on 
January  1.  1998. 

Nattlral  states  that  copies  of  the  filing 
have  been  mailed  to  Natural's 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  lists  in  Docket  Nos. 
RP95-326  and  RP95-242. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-31763  Filed  12-3-97;  8:45  am] 

BILUNQ  CODE  «717-01-«l 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER97-463«-000;  ER97-4652- 
000;  ER97-4653-000;  ER97-4e64-000] 

NEV.  LLC,  NEV  East.  LLC,  NEV 
Caiifomia.  LLC;  NEV  Midwest,  LLC; 
Notice  of  Issuance  of  Order 

November  28. 1997. 

NEV.  L.L.C.  (NEV).  NEV  East.  L.L.C. 
(NEV  East),  NEV  Caiifomia.  LLC.  (NEV 
California),  and  NEV  Midwest,  L.LC. 
(NEV  Midwest)  (hereafter  Applicants), 
filed  identical  applications  for 
authorization  to  sell  capacity  and  energy 
at  market-based  rates,  and  for  certain 
waivers  and  authorizations.  In 


Federal  Register  /  Vol.  62.  No.  233  /  Thursday,  December  4,  1997  /  Notices 


64215 


particular,  Applicants  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Applicants.  On 
November  12.  1997.  the  Commission 
issued  an  Order  Accepting  For  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  November  12, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (D).  (E),  and  (G): 

(D)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  NEV.  NEV  East.  NEV 
Caiifomia.  and  NEV  Midwest  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above.  Applicants  are 
hereby  authorized  to  issue  seciuities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Applicants's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  12, 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-31761  Filed  12-3-97;  8:45  am] 

BILUNQ  CODE  (1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP07-275-O1(q 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  CiUMiges  in  FERC  Gas 
Tariff 

November  28, 1997. 

Take  notice  that  on  November  25, 

1997,  Northern  Natiu^l  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northem's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  with  an  effective  date  of 
December  1, 1997: 

Substitute  Sixth  Revised  Sheet  No.  54 

On  November  21, 1997,  Northern  filed 
tariff  sheets  to  revise  Mainline  fuel 
retention  percentages  and  the 
unaccotmted  for  (UAF)  percentage  on 
Northem's  system  to  be  effective  bora 
December  1.  1997  through  May  31, 

1998,  as  agreed  to  at  the  settlement 
conference  held  on  November  13, 1997, 
before  Settiement  Judge  H.  Peter  Young. 
In  this  November  21, 1997,  filing. 
Northern  correctiy  stated  all  fuel 
percentages  on  Sheet  Nos.  61-64,  as 
agreed  to  by  the  active  parties  (the 
Parties)  in  these  dockets  at  the 
settlement  conference.  However, 
NcHthem  inadvertenUy  failed  to  revise 
the  Market  Area  fuel  percentage  on 
Sheet  No.  54  to  1.23%.  The  reason  for 
the  instant  filing  is  to  correctiy  reflect 
the  Market  Area  fuel  percentage  on 
sheet  No.  54  as  1.23%. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
FedOTal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  97-31765  Filed  12-3-97;  8:45  am] 
■HJJNG  OOOC  6717-41-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

P>oeket  No.  ER97-4281-000] 

NRG  Power  Mariceting,  Inc.  Notice  of 
Issuance  of  Order  • 

November  28,  1997.  ' 

NRG  Power  Marketing  Inc.  (NRG 
Power),  an  affiliate  of  Northern  States 
Power  Company,  filed  an  application  for 
authorization  to  sell  electric  energy  and 
capacity  at  market-based  rates.  NRG 
Power  also  requested  certain  waivers 
and  authorizations.  In  particular,  NRG     * 
Power  requested  that  the  Commission 
grant  blaiiket  approval  under  18  CFR 
part  34  of  all  future  issuances  and 
assumptions  of  liabilities  by  NRG 
Povror.  On  November  12, 1997,  the 
Commission  issued  an  Order  Accepting 
For  Filing  Proposed  Market-Based  Rates 
(Order),  in  the  above-docketed 
proceeding. 

The  Commission's  November  12, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
paracraphs  (C).  (D),  and  (F): 

(Cj  Vvithin  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  NRG  Power  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(D)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (C)  above.  NRG  Power  is 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA.  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser.  siuety.  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issued  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  NRG 
Power,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(F)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  NRG 
Power's  issuances  of  securities  or  ' 

assumptions  of  liabilities  *  *  *. 
Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
December  12, 1997. 
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Copies  of  the  full  text  of  the  Order  are 
available  firom  the  Commission's  Public 
Reference  Branch.  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lob  D.  Cashell, 
Secretary. 

[FR  Doc.  97-31762  Filed  12-3-97;  8:45  am) 
BiujNQ  CODE  anrSn-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC96-1 9-010;  and  ER96- 
1663-011] 

Pacific  Gas  and  Electric  Company; 
Southern  California  Edison  Company; 
San  Diego  Gas  and  Electric  Company; 
Notice  of  Filing 

November  28,  1997. 

Take  notice  that  on  November  26, 
1997,  the  California  Independent 
System  Operator  Corporation  (ISO)  filed 
for  Commission  approval  in  this  docket, 
pursuant  to  Rule  216  of  the 
Commission's  Rules  and  Regulations,  a 
notice  to  withdraw  a  portion  of  tm 
application  to  amend  the  ISO  Tariff 
Sections  11.3.2  and  11.3.3  filed  on 
November  21,  1997,  and  filed  an 
application  for  Section  205  approval  of 
a  revised  Section  11.3.2  and  waiver  of 
the  60  day  notice  requirement  to  allow 
the  proposed  tariff  amendment  to  take 
effect  on  January  1, 1998. 

The  ISO  states  that  the  notice  of 
withdrawal  of  the  proposed  tariff 
amendments  regarding  daily,  weekly 
and  monthly  settlements  and  billing  is 
nece-isary  for  the  January  1,  1998, 
operations  of  the  ISO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  8, 1997.  Protests  will  be 
considered  by  the  Commission  in         /-, 
determining  the  appropriate  action  to  Be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  jiarty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caskell. 
Secretory. 
[FR  Doc.  97-31759  Filed  12-3-97;  8:45  am) 

BIUJNG  COOE  tm-Oit-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-53ft-<X>1] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

November  26, 1997. 

Take  notice  that  on  November  24, 
1997,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  corrected 
tariff  sheets  listed  on  Appendix  A  to  its 
filing,  to  become  effective  on  November 
1. 1997  and  December  1,  1997, 
respectively. 

Panhandle  states  that  this  filing 
corrects  a  clerical  error  on  its  tariff 
sheets  to  reflect  the  ST  Volumetric 
Surcharge  of  3.00e  applicable  to  Rate 
Schedules  IT  and  EIT  during  the  twelve 
month  Section  18.13  Reconciliation 
Recovery  Period. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-31766  Filed  12-3-97;  8:45  am] 
MUJNQ  CODE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP98-08-000] 

Texas  Eastern  Transmission 
Corporation;  Koch  Gateway  Pipeline 
Company;  Notice  of  Application 

November  28, 1997. 

Take  notice  that  on  November  21, 
1997,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 


1642,  Houston,  Texas  77251-1642,  and 
Koch  Gateway  Pipeline  Company 
(Koch)  (jointly  referred  to  as 
Applicants),  filed  in  Docket  No.  CP9»- 
98-000,  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abemdon  an 
exchange  service  by  and  between 
themselves,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  assert  that  they  have 
agreed  to  terminate  the  exchange  service 
pursuant  to  a  letter  agreement,  dated 
April  12,  1996,  which  is  evidenced  by 
Texas  Eastern's  Rate  Schedule  X-131 
and  Koch's  I^te  Schedule  X-168. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
December  19, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
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unnecessary  for  Applicants  to  appear  or 

be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-31764  Filed  12-3-97;  8:45  am) 

aiLUNQ  COOE  STir-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  EG94-7S-000,  el  ak] 

Entergy  Power  Development 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rlings 

November  26, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entergy  Power  Developmeiit 
Corporation 

[Docket  No.  £094-75-000] 

Take  notice  that  on  November  6, 
1997,  pursuant  to  Section  365.7  of  the 
Commission's  Regulations,  18  CFR 
365.7,  Entergy  Power  Development 
Corporation  filed  notification  that  it 
surrenders  its  status  as  an  exempt 
wholesale  generator  under  Section  32(a) 
(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

2.  United  States  Department  of 
Enei:g]r— Weatern  Area  Power 
Adminiatration 

(Docket  No.  EF98-5041-000I 

Take  notice  that  on  November  19, 
1997,  the  Deputy  Secretary  of  the 
Department  of  Energy  submitted  a 
request  for  final  confirmation  and 
approval  of  the  Western  Area  Power 
Administration's  Rate  Schedules  for 
Wholesale  Firm  Power  Service  (PD-F6), 
Firm  Transmission  Service  (PD-FT6), 
Firm  Transmission  Service  of  Salt  Lake 
City  Area  Integrated  Projects  Power 
(PD-FCT6),  and  Nonfirm  Transmission 
Service  (PD-NFT6)  from  the  Parker- 
Davis  Project  for  service  to  existing 
contractors.  The  Deputy  Secretary 
requests  confirmation  and  approval  for 
a  59-month  period  beginning  November 
1,  1997,  and  ending  September  30,  2002. 
Comment  date:  December  18, 1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

3.  EP  EDEGEL,  Inc. 

[Docket  No.  EG94-78-000) 

Take  notice  that  on  November  6, 
1997,  pursuant  to  Section  365.7  of  the 
Commission's  Regulations,  18  CFR 
365.7,  EP  EDEGEL,  toe,  filed 
notification  that  it  surrenders  its  status 
as  an  exempt  wholesale  generator  under 


Section  32(a)  (1)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended. 

4.  Equitable  Power  Services  Co., 
Petroleum  Source  &  Systems  Group 
Inc.,  Strategic  Energy  Ltd.,  et  al. 

(Docket  No.  ER94-1539-014,  Doclcet  No. 
ER95-266-011,  and  Docket  No.  ER96-3107- 
004  (not  consolidated)] 

Take  notice  that  the  following 
mfbrmational  filings  have  been  made 
with  the  Commission  an  are  on  file  and 
available  for  public  inspection  and 
copying  m  the  Commission's  Public 
Reference  Room: 

On  October  15, 1997,  Equitable  Power 
Services  Co.  filed  certato  information  as 
required  by  the  Commission's 
September  8. 1994,  order  in  Docket  No. 
ER94-1539-000. 

On  October  15, 1997,  Petroleum 
Source  &  Systems  Group,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  January  18,  1995,  order  in 
Docket  No.  ER95-266-000. 

On  October  15, 1997,  TransCanada 
Power  filed  certain  information  as 
required  by  the  Commission's  June  9, 
1995,  order  in  Docket  No.  ER95-692- 
000. 

On  October  14, 1997,  Wilson  Power* 
Gas  Smart,  toe.  filed  certain  information 
as  required  by  the  Commission's  April 
25, 1995,  order  m  Docket  No.  ERgS- 
751-000. 

On  October  15, 1997,  Energy  Resource 
Management  Corporation  filed  certain 
mformation  as  required  by  the 
Commission's  December  20,  1995,  order 
in  Docket  No.  ER96-358-000. 

On  October  14,  1997,  NGTS  Energy 
Services  filed  certato  information  as 
required  by  the  Commission's 
November  1, 1996,  order  to  Docket  No. 
ER96-2892-000. 

On  October  16, 1997,  Strategic  Energy 
Ltd.  filed  certain  information  as 
required  by  the  Commission's 
November  13.  1996,  order  in  Docket  No. 
ER96-3 107-000. 

5.  Northeast  Utilities  Service  Co. 

[Docket  Nos.  ER95-1686-004  and  ER96-496- 
005] 

Take  notice  that  Northeast  Utilities 
Service  Company  ("NUSCO").  on 
November  17,  1997,  tendered  for  filtog 
a  schedule  reflecting  unbundled 
settlement  rates  for  firm  transmission 
and  Scheduling,  System  Control  and 
Dispatch  services  in  compliance  with  an 
October  17, 1997  order  in  the  captioned 
dockets. 

Comment  date:  December  10, 1997,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Nevada  Power  Company 

[Docket  No.  ER96-447-001J 

Take  notice  that  on  November  10. 
1997,  Nevada  Power  Company  ("Nevada 
Power")  tendered  for  filing,  to  Docket 
No.  ER96-447-000,  revised  tariff  sheets 
which  specify  the  on-peak  and  off-peak 
hours  of  non-firm  point-to-potot 
transmission  service  to  compliance  with 
the  Commission's  order  dated  October 
17, 1997.  Nevada  Power  requests  a 
waiver  of  the  60  day  notice  requirement 
and  requests  that  the  revised  tariff 
sheets  be  effective  as  of  the  date  of  the 
filing. 

Comment  date:  December  10, 1907,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  Colorado 

[Docket  No.  ER96-713-001) 

Take  notice  that  on  November  10, 
1997,  Public  Service  Company  of 
Colorado  filed  a  correction  to  the  Energy 
Charge  contained  in  the  Rate  for 
Generation  Service  under  Rate  Schedule 
FERC  No.  44  to  the  City  of  Burlington. 
Colorado. 

Copies  of  the  filing  have  been  served 
on  the  affected  ciistomer  and  on  the 
Public  Utilities  Commission  of  the  State 
of  Colorado. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER9&-2585-002] 

Take  notice  that  on  November  17. 
1997,  pursuant  to  the  Commission's 
letter  order  dated  October  17,  1997, 
Niagara  Mohawk  Power  Corporation 
submitted  an  amended  Market-Based 
Power  Sales  Tariff  in  the  above- 
captioned  docket. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  k  Light  Company 

(Docket  No.  ER97-3359-001] 

On  November  13. 1997,  Florida  Power 
&  Light  Company  submitted  its 
compliance  filtog  as  requird  imder  the 
Commission's  October  29, 1997  ordn  to 
this  proceeding. 

Comment  date:  December  10, 1997,  to 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-3447-000] 

Take  notice  that  Northeast  Utilities 
Service  Company,  on  behalf  of  Public 
Service  Company  of  New  Hampshire, 
tendered  for  filing,  an  amendment  to  its 
filing  to  this  docket 
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Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER97-4143-001I 

Take  notice  that  on  November  17, 
1997,  American  Electric  Power  Service 
Corporation  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket,  in  compliance  with  the 
Commission's  Order  Conditionally 
Accepting  for  Filing  Proposed  Market 
Based  Rates. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-4498-0011 

Take  notice  that  on  November  17, 
1997,  Virginia  Electric  and  Power 
Comjwny  tendered  for  filing  e  revised 
form  of  network  integration  service 
agreement  providing  for  its  use  of  its 
transmission  system  in  connection  with 
requirements  service  to  its  wholesale 
power  customers. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric  Co. 

[Docket  No.  ER97-4553-001) 

Take  notice  that  on  November  10, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E)  tendered  for  filing  a 
refund  report  for  power  sales 
transactions  between  LC&E  and 
Southern  Company  Services  under 
LGftE's  Rate  Schedule  GSS. 

Comment  date:  IDecember  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  tile  end  of  this  notice. 

14.  Washington  Water  Power 

(Docket  No*.  ER97-4630-001  and  ER97- 
4707-0011 

Take  notice  that  on  November  17, 
1997.  Washington  Water  Power, 
tendered  for  reporting  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.19a, 
Refund  Calculations  and  Customer 
Transmittal  letters  for  Tenaska  Power 
Services  Co.  and  Tillamook  People's 
Utility  District  as  ordered  by  the 
Commission,  by  letter  dated  November 
6,  1997.  pursuant  to  WWP's  failure  to 
file  Service  Agreements  within  30  days 
after  service  conunenced. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


15.  Cinergy  Services  Inc. 

[Docket  No.  ER98-3-0001 

Take  notice  that  on  November  5, 
1997,  Cinergy  Services  Inc.,  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  New  England  Power  Company 

[Docket  No.  ER98-365-OOOJ 

Take  notice  that  on  October  29, 1997, 
New  England  Power  Company  filed  a 
Service  Agreements  and  Certificates  of 
Concurrence  with  PacifiCorp  Power 
Marketing,  Inc.,  under  NEPs  FERC 
Electric  Tariff,  Original  Volumes  No.  5 
and  6. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

[Docket  No.  ER98-366-000] 

Take  notice  that  on  October  29, 1997, 
New  England  Power  Company  filed  a 
Service  Agreement  and  Certificates  of 
Concurrence  with  Wheeled  Electric 
Power  Company,  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  5. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

IS.  Arizona  Public  Service  Company 

(Docket  No.  ER98-525-000I 

Take  notice  thaton  November  3, 
1997,  Arizona  Public  Service  Company 
(the  Company),  tendered  for  filing  an 
informational  report  on  refunds  of  over 
billed  amounts  to  wholesale  customers 
through  the  Company's  FERC  Fuel 
Adjustment  Clause. 

Copies  of  this  filing  have  been  served 
upon  the  affected  parties  as  follows: 

Customer  Name  and  APS/FPC/FERC 
Rate  Schedule 

Electrical  District  No.  3  (ED-3),  12 
Tohono  O'odham  Utility  Authority ' 

(TOUA),  52 
Wellton-Mohawk  Irrigation  and 

Drainage  District  (Wellton-Mohawk), 

58 
Arizona  Power  Authority  (APA).  59 
Colorado  River  Indiana  Irrigation 

ProjectMCRIIP),  65 
Electrical  District  No.  1  (ED-1),  68 
Town  of  Wickenburg  (Wickenburg).  74 
Southern  California  Edison  Company 

(SCE),  120 
Electrical  District  No.  6  (ED-6),  126 
Electrical  District  No.  7  (ED-7).  128 


'  Formef  ly  Papago  Utility  Tribal  Authority. 
'  APA-FPC/FERC  Rate  Schedule  in  effect  during 
the  refund  period. 


Electrical  District  No.  8  (ED-8),  140 
Aquila  Irrigation  District  (AID),  141 
McMullen  Valley  Water  Conservation 

and  Drainage  District  (MVD),  142 
Tonopah  Irrigation  District  (TID),  143 
Citizens  Utilities  Company  (Citizens)  >, 

149 
Harquahala'Valley  Power  District 

(HVPD),  153 
Buckeye  Water  Conservation  and 

Drainage  District  (Buckeye),  155 
Roosevelt  Irrigation  District  (RID),  158 
Maricopa  County  Municipal  Water 

Conservation  District  (MCMWCD). 

168 
City  of  Williams  (Williams).  192 
San  Carlos  Indiana  Irrigation  Project 

(SCIP),  201 
Maricopa  County  Municipal  Water 

Conservation  District  at  Lake  Pleasant 

(MCMWCD-Lk.Pl.),  209 

The  California  Public  Utilities 
Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19..  Cinergy  Services,  Inc. 

[Docket  No.  ER98-579-000) 

Take  notice  that  on  November  7, 
1997,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Qnergy  and 
Louisville  Gas  and  Electric  Company 
(LG&E). 

Cinergy  and  LG&E  are  requesting  an 
effective  date  of  October  15, 1997. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Cincinnati  Gas  &  Electric 
Company  and  PSI  Energy,  Inc 

[Docket  No.  ER9ft-S80-000| 

Take  notice  that  on  November  6, 
1997.  The  Cinciimati  Gas  &  Electric 
Company  ("CG4E")  and  PSI  Energy,  Inc. 
("PSI").  (hereinafter  collectively 
referred  to  as  "Cinergy  Operating 
Companies"),  tendered  for  filing 
pursuant  to  the  Commission's 
November  15, 1996  Order  issued  in 
Docket  Nos.  ER96-2504-000  and  ER96- 
2506-000  approving,  among  other 
things,  Cinergy's  market-based  rate 
Power  Sales  Tariff,  FERC  Electric  Tariff, 
First  Revised  Volume  No.  4,  Cinei^'s 
revised  quarterly  transaction  report  for 
the  calendar  quarter  ending  September 
30,  1997. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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21.  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  The 
Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company 

(Docket  No.  ER98-581-000] 

Take  notice  that  on  November  7, 
1997,  Ohio  Edison  Company, 
Pennsylvania  Power  Company,  The 
Cleveland  Electric  Illuminating 
Company,  and  The  Toledo  Edison 
Company  tendered  for  filing  Notices  of 
Cancellation  of  the  Ohio  Edison  System 
Open  Access  Tariff  and  the  Centerior 
'  Energy  Open  Access  Tariff  effective 
midnight  January  6,  1998.  These  Open 
Access  Tariffs  will  be  superseded  by  the 
FirstEnergy  Open  Access  Tariff,  which 
became  effective  upon  consummation  of 
the  merger  of  the  four  operating 
companies  named  above,  at  12:01  A.M., 
November  8,  1997. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER9&-583-0001 

Take  notice  that  on  November  7, 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  LC&E  and  Avista  Energy,  Inc., 
under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER98-584-000I 

Take  notice  that  on  November  7. 
1997,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
executed  Short-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  LG&E  and  Williams  Energy 
Services  Company  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER98-585-000) 

Take  notice  that  on  November  7, 
1997,  Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  a  Service  Agreement  with 
Cinergy  Services,  Inc.,  as  agent  for  and 
on  behalf  of  the  Cinergy  Operating 
Companies  under  its  FERC  Electric 
Tariff  No.  5.  The  tariff  provides  for  the 
sale  by  Central  Vermont  of  power. 


energy,  and/or  resold  transmission 
capacity  at  or  below  Central  Vermont's 
fully  allocated  costs. 

Central  Vermont  requests  waiver  of 
the  Commission's  Regulations  to  permit 
the  service  agreement  to  become 
effective  on  November  7, 1997. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  PECO  Energy  Compai^ 

[Docket  No.  ER98-586-000) 

Take  notice  that  on  November  7, 
1997,  PECO  Energy  Company  (PECO), 
filed  a  Service  Agreement  dated  October 
21. 1997,  with  NorAm  Energy 
Management,  Inc.  (NEM),  under  PECO's 
FERC  Electric  Tariff  Original  Volume 
No.  1  (Tariff).  The  Service  Agreement 
adds  NEM  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
October  21, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NEM  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duquesne  Light  Company 

[Docket  No.  ER98-58  7-000] 

Take  notice  that  November  7, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  November  5, 
1997,  with  Western  Resources,  Inc., 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Western  Resources,  Inc.,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  November  5, 1997, 
for  the  Service  Agreement. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(FPL),  tendered  for  filing  proposed 
service  agreements  with  Williams 
Energy  Services  Company  for  Short- 
Term  Firm  and  Non-Firm  transmission 
service  under  FPL's  Open  Access 
Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  December  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER98-591-000I 

Take  notice  that  on  November  7, 
1997,  Bangor  Hydro-Electric  Company 
filed  an  executed  service  agreement  for 
non-firm  point-to-point  transmission 
service  with  the  Indeck-Maine  L.LC. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Illinois  Power  Company 

(Docket  No.  ER98-592-000) 

Take  notice  that  on  November  7, 
1997,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
niinois  62526,  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  City  Water,  Light  &  Power, 
Springfield,  Illinois  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  November  1, 1997. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


27.  Arizona  PuhUc  Service  Company  31.  Florida  Power  &  Light  Company 


[Docket  No.  ER9S-588-000J 

Take  notice  that  on  November  7. 
1997,  Arizona  Public  Service  Company 
(APS),  tendered  for  filing  Service 
Agreements  under  APS'  FERC  Electric 
Tariff,  Original  Volume  No.  3  with 
Central  Louisiana  Electric  Company. 

A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation  Commission 
and  Central  Louisiana  Electric 
Company. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Florida  Power  &  Light  Company 

[Docket  No.  ER98-590-000] 

Take  notice  that  on  November  7, 
1997,  Florida  Power  &  Light  Company 


[Docket  No.  EB98-593-000] 

Take  notice  that  on  November  7, 
1997,  Florida  Power  &  Light  Company 
(FPL),  tendered  for  filing  a  proposed 
notice  of  cancellation  of  an  umbrella 
service  agreement  with  Heartland 
Energy  Services  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effiective  on  March  12, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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32.  UtiliCorp  United  Inc. 

IDoclcet  No.  ER98-594-000I 

Take  notice  that  on  November  7, 
1997.  UtiliCorp  United  toe.  (UtiliCorp), 
filed  service  agreements  with  SPS 
Power  Marketing  for  service  under  its 
Non-Firm  Point-to-Point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  E>ecember  10. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  UtiliCorp  United  Inc. 

(Docket  No.  ER98-595-000I 

Take  notice  that  on  November  7, 
1997,  UtiliCorp  United  Inc.  (UtiliCorp), 
filed  service  agreements  with  SPS 
Power  Marketing  for  service  under  its 
Short-Term  Firm  Point-to-Point  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  December  10. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  UtiliCorp  United  Inc. 

[Docket  No.  ER98-S96-0001 

Take  notice  that  on  November  7, 
1997.  UtiliCorp  United  Inc.  (UUliCorp). 
filed  service  agreements  with  Williams 
Energy  Services  Company  for  service 
under  its  Short-Term  Firm  Point-to- 
Point  open  access  service  tariff  for  its 
operating  divisions,  Missouri  Public 
Service.  WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  December  10. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  PPftL,  Inc. 

(Docket  No.  ERg8-597-000| 

Take  Notice  that  on  November  7, 
1997,  PP&L,  Inc.  (formeriy  known  as 
Pennsylvania  Power  &  Light  Company) 
("PP&L"),  filed  a  Service  Agreement 
dated  November  5,  1997,  with 
Minnesota  Power  &  Light  Company 
(MP&L)  under  PP&L's  FERC  Electric 
Tariff.  Original  Volume  No.  5.  The 
Service  Agreement  adds  MP&L  as  an 
eligible  customer  under  the  Tariff, 

PP&L  requests  an  effective  date  of 
November  7, 1997  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  MP&L  and  to  the 
Pennsylvania  Public  Utility 
Conunission. 

Comment  date:  December  10.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


36.  Florida  Power  Corporation 

(Docket  No.  ER98-598-000I 

Take  notice  that  on  November  7, 
1997.  Florida  Power  Corporation  (FPC), 
tendered  for  filing  an  amendment  to 
Florida  Power  Corporation  FERC  Rate 
Schedule  No.  92,  an  interchange 
contract  for  the  provision  of  interchange 
service  between  itself  and  the  City  of 
Lakeland.  As  proposed,  the  amendment 
would  add  a  service  schedule  to  that 
interchange  contract  to  provide  for 
service  under  Schedule  OS. 
Opportunity  Sales.  FPC  requests 
Commission  waiver  of  the  60-day  notice 
requirement  in  order  to  allow  the 
amendment  to  become  effective  on 
November  8.  1997. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Florida  Power  Corporation 

(Docket  No.  ER98-599-000] 

Take  notice  that  on  November  7. 
1997,  Florida  Power  Corporation  (FPC). 
tendered  for  filing  a  contract  for  the 
provision  of  interchange  service 
between  itself  and  NP  Energy  Inc.  The 
contract  provides  for  service  under 
Schedule  J.  Negotiated  Interchange 
Service.  Schedule  OS.  Opportunity 
Sales,  and  Schedule  S,  tiP  Energy  Inc., 
FERC  Electric  Schedule  No.  1.  FPC 
requests  Commission  waiver  of  the  60- 
day  notice  requirement  in  order  to  allow 
the  contract  to  become  effective  as  a  rate 
schedule  on  November  8. 1997. 

Comment  date:  E)ecember  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Kansas  City  Power  &  Light  Co. 

(Docket  No.  ER98-60O-0OOI 

Take  notice  that  on  November  7, 
1997,  Kansas  City  Povrer  &  Light 
Company  (KCPL),  tendered  for  filing  its 
quarterly  report  transactions  under  its 
Generation  Sales  Tariff  which  matches 
the  information  required  in  Southern 
Company  Services,  Inc..  75  FERC 
161,130(1996). 

Comment  date:  December  10, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Indiana  Michigan  Power  Company 

(Docket  No.  ER9S-601-000I 

Take  notice  that  on  November  6, 
1997,  Indiana  Michigan  Power 
Company  (I&M)  submitted  for  filing  a 
Facility  Interconnection  and  Operation 
Agreement  between  I&M,  on  the  one 
hand,  and  an  alliance  consisting  of 
Southern  Indiana  Gas  &  Electric 
Company,  Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  and  Southern  Indiana 


Rural  Electric  Cooperative,  Inc.  (the 
Alliance),  on  the  other. 

I&M  requests  an  effective  date  of 
March  1.1998. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  New  England  Power  Pool 

(Docket  No.  ER9S-602-000) 

Take  notice  that  on  November  6, 
1997,  the  New  England  Power  Pool 
(NEPOOL).  Executive  Committee  filed  a 
Service  Agreement  for  Through  or  Out 
Service  or  Other  Point-to-Point 
Transmission  Service  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  18  CFR  35.12  of  the  Commission's 
Regulations. 

Acceptance  of  this  Service  Agreement 
will  permit  NEPOOL  to  provide 
transmission  service  to  Maine  Public 
Service  Company  in  accordance  with 
the  provisions  of  the  NEPOOL  Open 
Access  Transmission  Tariff  filed  with 
the  Commission  on  December  31.  1996. 
as  amended  and  supplemented,  under 
the  above-referenced  dockets.  NEPOOL 
requests  a  retroactive  effective  date  of 
October  6.  1997,  for  commencement  of 
transmission  service.  Copies  of  this 
filing  were  served  upon  all  persons  on 
the  Commission's  official  service  lists  in 
the  captioned  proceedings,  the  NEPOOL 
members,  the  New  England  Public 
Utility  Commissioners  and  all  parties  to 
the  transactions. 

Comment  date:  December  10.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Duquesne  Light  Company 

[Docket  No.  ER98-604-000I 

Take  notice  that  on  November  10, 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1, 1997,  with  Horizon  Energy 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  "The  Service  Agreement 
and  Network  Operating  Agreement  adds 
Horizon  Energy  as  a  customer  under  the 
Tariff.  DLC  requests  an  effective  date  of 
November  1, 1997.  for  the  Service 
Agreement. 

Comment  date:  December  10, 1997,  ixi 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Duquesne  Light  Company 

[Docket  No.  ERg8-605-000] 

Take  notice  that  on  November  10, 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
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Service  and  a  Network  Operating 
Agreement  for  Retail  Netwoik 
Integration  Transmission  Service  dated 
November  1, 1997,  with  QST  Energy, 
Inc.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  QST  Energy,  Inc.,  as  a 
•    customer  tmder  the  Tariff.  DLC  requests 
an  effective  date  of  November  1,  1997, 
for  the  Service  Agreement. 

Continent  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  DaquBBne  Light  Coiiq>any 

[Docket  No.  ER98-606-000| 

Take  notice  that  on  November  10, 
1997.  Duquesne  Light  Company  PLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1, 1997,  with  Allegheny 
Energy  Solutions,  Inc.,  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  and 
Network  Operating  Agreement  adds 
Allegheny  Energy  Solutions.  Inc.,  as  a 
customer  imder  the  Tariff.  DLC  requests 
an  effective  date  of  November  1, 1997, 
for  the  Service  Agreement. 

Comment  date:  December  10, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Dnqueane  Light  Companjr 

(Docket  No.  ER9a-607-000| 

Take  notice  that  on  November  10. 
1997,  Duquesne  Light  Company  (DLC) 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 
November  1,  1997,  with  CMS 
Marketing,  Services  and  Trading  Co., 
imder  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
and  Network  Operating  Agreement  adds 
CMS  Marketing,  Services  and  Trading 
Co.,  as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  November 
1, 1997,  for  the  Service  Agreement. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Duquesne  Light  Company 

[E)ocket  No.  ER98-60S-000) 

Take  notice  that  on  November  10, 
1997,  Duquesne  Light  Company  (DLC), 
filed  a  Service  Agreement  for  Retail 
Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  for  Retail  Network 
Integration  Transmission  Service  dated 


November  1, 1997,  with  NEV  East, 
L.L.C.,  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  and  Network  Operating 
Agreement  adds  NEV  East.  L.L.C.,  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effectivadate  of  November  1, 1997, 
for  the  Service  Agreement. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  West  Texas  Utilities  Company 

(Docket  No.  ER98>«09-000] 

Take  notice  that  on  November  10, 
1997,  West  Texas  Utilities  Company 
(WTU)  submitted  for  filing  (1)  a 
Wholesale  Power  Choice  Tariff  (WPC 
Tariff),  (2)  executed  service  agreements 
under  the  WPC  Tariff  with  the 
following:  Coleman  Coimty  Electric 
Cooperative,  Inc.,  Concho  Valley 
Electric  Cooperative,  Inc.,  Golden 
Spread  Electric  Cooperative,  Inc., 
Kimble  Electric  Cooperative,  Inc.. 
Lighthouse  Electric  Cooperative,  Inc.. 
Midwest  Electric  Cooperative,  Inc.,  Rio 
Grande  Electric  Cooperative,  Inc., 
Southwest  Texas  Electric  Cooperative, 
Inc.,  Stamford  Electric  Cooperative,  Inc., 
and  Taylor  Electric  Cooperative,  Inc., 
(the  WPC  Customers);  and  (3)  executed 
Agreements  Concerning  Implementation 
of  Wholesale  Power  Choice  Tariff 
between  WTU  and  each  of  the  WPC 
Customers. 

WTU  requests  an  effective  date  of - 
January  1 ,  1997,  for  the  WPC  Tariff  and 
the  related  service  agreements  and 
Implementation  Agreements  and, 
accordingly,  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  have  been  served  on 
each  of  the  ten  customers  and  the  Public 
Utility  Commission  of  Texas. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Kansas  Qty  Power  k  Light 
Cmnpany 

[Docket  No.  ER98-611-000I 

Take  notice  that  on  November  10, 
1997,  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agreement  dated  October  9, 
1997.  between  KCPL  and  Avista  Energy, 
Inc.,  KCPL  proposes  an  effective  date  of 
October  24, 1997,  and  requests  a  waiver 
of  the  Commission's  notice  requirement 
to  allow  the  requested  effective  date. 
This  Agreement  provides  for  the  rates 
and  charges  for  Short-term  Firm 
Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 


FERC  Order  No.  886-A  in  Docket  No. 
OA97-636-000. 

Comment  date;  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Kansas  City  Power  k  Light 
Company 

(Docket  No.  ER98-612-000) 

Take  notice  that  on  November  10, 
1997.  Kansas  City  Power  &  Light 
Company  (KCPL),  tendered  for  filing  a 
Service  Agreement  dated  October  16, 
1997,  between  KCPL  and  Florida  Power 
Corp.  KCPL  proposes  an  effective  date 
of  (Jctober  24,  1997,  and  requests  waiver 
of  the  Commission's  notice  requirement. 
This  Agreement  provides  for  the  rates 
and  charges  for  Non-Firm  Transmission 
Swvice. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  No.  888-A  in  Docket  No. 
OA97-636. 

Comment  date:  December  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Cinaigy  Senrices,  lac. 

(Docket  No.  ER96-613-000) 

Take  notice  that  on  November  10. 
1997,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
imder  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Qnergy  and  DTE 
Energy  Trading  (DTE). 

Cinergy  and  DTE  are  requesting  an 
effective  date  of  October  21, 1997. 

Comment  date:  December  10, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  Cinei^  Services,  Inc. 

(Docket  No.  ER9S-614-000) 

Take  notice  that  on  November  10, 
1997,  Cinergy  Services,  Lac.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  DTE 
Energy  Trading  (DTE). 

Cinergy  and  DTE  are  requesting  an 
effective  date  of  October  21. 1997. 

Comment  date:  December  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  UtiliCorp  United.  Inc. 

[Docket  No.  ES9»-7-000l 

Take  notice  that  on  November  12, 
1997,  UtiliCorp  United,  toe,  filed  an 
Application  under  Section  204  of  the 
Federal  Power  Act  for  authorization  to 
enter  into  corporate  guarantees  in  the 
amoimt  of  not  more  than  $150,000,000 
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in  support  of  debt  securities  to  be  issued 
by  UtiliCorp  South  Pacific. 

Comment  date:  December  23. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

52.  Chicago  Housing  Authority 

[Docket  No.  TX9»-l-000l 

On  November  14,  1997,  the  Chicago 
Housing  Authority  (CHA)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  requesting 
that  the  Commission  order 
Commonwealth  Edison  Company 
(ComEd)  to  provide  transmission 
services  pursuant  to  Section  211  of  the 
Federal  Power  Act. 
- —  CHA  requested  firm  networic 
transmission  service  commencing  on 
the  later  of  30  days  after  issuance  of  a 
Commission  order  or  upon  tOTmination 
of  CHA's  purchase  of  electricity  from 
ComEd  pursuant  to  notice  to  be 
provided  to  ComEd  by  CHA.  CHA 
requested  that  the  Commission  find  that 
CHA  is  an  eligible  customer  pursuant  to 
ComEd's  Open  Access  Transmission 
Tariff. 

Comment  date:  December  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

53.  Old  Dominion  Electric  Cooperative 

(Docket  No.  ES98-1 1-000) 

Take  notice  that  on  November  20. 
1997,  Old  Dominion  Electric 
Cooperative  tendered  an  Application 
under  Section  204  of  the  Federal  Power 
Act  for  authorization  to  issue  up  to 
$5,675,000  of  debt  securities. 

Comment  date:  December  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

54.  Maine  Electric  Power  Company 

(Docket  No.  ES98-1 2-000) 

Take  notice  that  on  November  20, 
1997,  Maine  Electric  Power  Company 
tendered  an  Application  under  Section 
204  of  the  Federal  Power  Act  for 
authorization  to  issue  up  to  $9,500,000 
of  Short-term  debt  securities. 

Comment  date:  E)ecember  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

55.  ESEG.  Inc. 

(Docket  No.  ES98-1 3-000  and  ES98-1 3-001) 
Take  notice  that  on  November  20,  and 
November  25, 1997,  ESEG,  Inc.  tendered 
an  Application  and  an  amendment 
thereto  under  Section  204  of  the  Federal 
Power  Act  for  authorization  to  issue  up 
to  $4,000,000  of  long-terra  debt 
securities. 

Comment  date:  December  22, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-31757  Filed  12-3-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-e2-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Availability  of 
the  Environmental  Assessment  for  the 
Proposed  Mobile  Bay  Extension  and 
Expansion  Project 

November  28,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prep>ared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  in  the  above- 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  gas  pipeline  facilities 
including  a  total  of  75.66  miles  of 
pipeline  and  30,000  horsepower  (hp)  of 
compression: 

•  19.08  miles  of  30-inch-diameter 
pipeline  from  existing  compressor 
station  82  in  Mobile  County,  Alabama  to 
a  new  offshore  connection  platform  in 
Mobile  Block  822  (this  segment  involves 


approximately  4.00  miles  of  onshore 
pipeline); 

•  56.58  miles  of  24-inch-diameter 
pipeline  from  the  new  offshore 
connection  platform  in  Mobile  Block 
822  to  a  new  platform  in  Main  Pass 
Viosca  Knoll  Block  261; 

•  15,000  hp  of  additional 
compression  at  compressor  station  82; 
and 

•  15,000  hp  of  compression  at  anew 
compressor  station  83  in  Mobile  County, 
Alabama. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  about  350,000 
thousand  cubic  feet  per  day  (Mcfd)  of 
gas  on  the  offshore  facilities  and 
264,000  Mcfd  on  the  onshore  portion. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Lois  Cashell,  Secretary,  Federal 
Ener^  Regulatory  Commission,  888 
First  St..  N.E.,  Room  lA,  Washington, 
DC  20426: 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Enviroimiental 
Review  and  Compliance  Branch,  PR- 
11.2; 

•  Reference  Docket  No.  CP97-92- 
001;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  29.  1997. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  e  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3},  why  this  time  limitation 
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should  be  waived.  Efnvironmental  issues 

have  been  viewed  as  good  cause  for  late 

intervention.  You  do  not  need 

intervener  status  to  have  your 

comments  considered. 

Loia  D.  Casliell, 

Secretary. 

[FR  Doc.  97-31758  Filed  12-3-97;  8:45  am) 

Btuma  CODE  sriT-oi-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlsaton 

[Docket  No.  CP97-331-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notica  of  Availability  of 
ttia  Environmental  AsBossmant  for  the 
Proposed  CiMrokae  Expansion  Project 

November  28, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Transcontinental  Gas  Pi{>e  Line 
Corporation  (Transco)  in  the  above- 
referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woidd  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  construction  of  about  11.2  miles  of 
48-inch-diameter  natural  gas  pipeline 
loop  (Alabama  Mainline  Loop)  in 
Marengo  County,  Alabama; 

•  uprating  of  the  16- inch-diameter 
Georgia  Extension  (Georgia  Extension 
Uprating)  in  Walton  and  Gwinnett 
Counties,  Georgia  from  a  maximum 
allowable  operating  pressure  (MAOP)  of 
780  pounds  per  square  inch  (psi)  to  a 
MAOP  of  960  psi.  The  uprating  would 
include: 

a.  replacement  of  about  3.7  miles  of 
16-inch-diameter  pipeline; 

b.  expansion  and/or  uprating  of  four 
metering  and  regulating  (M&R)  stations; 

c.  hydrostatic  testing  of  about  26.9 
miles  of  16-inch-diameter  pipeline;  and 

d.  abandonment  in  place  of  about  0.1 
mile  of  16-inch-diameter  pipeline. 

•  construction  of  a  new  15,000 
horsepower  (HP)  compressor  station  in 
Coweta  County,  Georgia  (Compressor 
Station  115): 

•  installation  of  two  4. 000-HP 
compressor  units  at  an  existing 


compressor  station  in  Walton  Coimty, 
Georgia  (Compressor  Station  125); 

•  rewheeling  compressor  units  at 
existing  compressor  stations  in  Chilton 
County,  Alabama  (Compressor  Station 
100)  and  in  Henry  County,  Georgia 
(Compressor  Station  120);  and 

•  installation  of  additional  gas 
cooling  capacity  at  an  existing 
compressor  station  in  Randolph  Coimty, 
Alabama  (Compressor  Station  110). 

The  purpose  of  the  proposed  facilities 
is  to  provide  additional  &rm 
transportation  capacity  of  up  to  87,070 
dekatherms  per  day  of  natural  gas  to  two 
existing  customers. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at;  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  N.E.,  Room  2A, 
Washington,  D.C.  20426.  (202)  208- 
1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  conunents  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  two  copies  of  your  comments 
to:  Lois  Cashell,  Secretary,  Federal     . 
Energy  Regulatory  Commission,  888 
First  St..  N.E..  Room  lA,  Washington, 
DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch  II.  PR- 
11.2: 

•  Reference  Docket  No.  CP97-331- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  December  29, 1997. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeldng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 


intervention.  You  do  not  need 

intervener  status  to  have  your 

comments  considered. 

Uis  D.  Cariiell, 

Secretary. 

(FR  Doc.  97-31767  Filed  12-3-97;  8:45  am] 

■aUNO  COM  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-6M1-9] 

Models-2000  Workshop;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


The  Ecosystems  Research  Division  of 
the  National  Exposure  Research 
Lalx>ratory  of  the  U.S.  Environmental 
Protection  Agency  is  hosting  a 
workshop  on  the  development  and  use 
of  computer  models  in  risk  assessment, 
including  both  dose-response  and 
exposure  modeling.  The  workshop  will 
be  held  at  the  EPA  Ecosystems  Research 
Division,  960  College  Station  Rd.  in 
Athens,  GA  from  December  15-17, 
1997,  convening  no  earlier  than  8:30 
a.m.  and  adjourning  no  later  than  6:00 
p.m.  For  further  information,  contact  Dr. 
Rosemarie  Russo.  Director  of  EPA's 
Ecosystems  Research  Division  at  (706) 
355-8001 
(russo.rosemarieOef>aniail.epa.gov).  , 

Background 

In  March  1994,  the  Deputy 
Administ^tor  endorsed  the 
recommendations  of  the  ad  hoc  Agency 
Task  Force  on  Environmental 
Regulatory  Modeling  (ATFERM)  that 
were  designed  to  improve  the 
procedures  by  which  the  Agency  adopts" 
and  utilizes  computer  models  in 
generating  risk  assessments.  Following 
subsequent  discussion  in  the  Science 
Policy  Council  Steering  Committee,  the 
senior  science  policy  body  in  the 
Agency,  and  in  correspondence  between 
the  Agency's  Science  Advisory  Board 
(SAB)  Chair  and  the  Administrator,  a 
further  effort  is  being  undertaken  to  (a) 
facilitate  Agency  adherence  to  existing 
guidance  on  modeling  and  (b)  define 
and  implement  improvements  to  the 
way  in  which  the  Agency  develops  and 
uses  modeling.  A  key  aspect  of  this  new 
effort  is  the  convening  of  a  workshop, 
aimed  primarily  at  Agency  modelers 
and  risk  assessors. 

The  intended  goal  of  the  workshop  is 
to  recommend  to  the  Science  Policy 
Council  (SPC)  and  the  Administrator/ 
Deputy  Administrator  of  EPA  a  Models 
Implementation  and  Improvement  Plan 
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for  enhancing  modeling  within  EPA. 
The  Plan  is  likely  to  include  the 
following:  model  development  and 
application,  peer  review  and  quality 
assurance/control,  training,  technioil 
support,  applications  acceptability 
criteria,  and  identification  and 
penetration  of  barriers  to  improved  use 
of  models  within  EPA. 

The  Agency  will  convene  experts  in  a 
workshop  format  to  critically  review 
existing  EPA  and  other  appropriate 
guidance,  policies  and  procedures,  plus 
recent  analyses  of  associated  problems, 
such  as  the  ATFERM  report.  The  aim  is 
to  improve  adherence  to  existing 
policies;  identify  needed  guidance 
changes  (additions  or  deletions)  to  those 
policies;  identify  barriers  to  effective 
implementation  of  policies;  and 
recommend  actions  to  overcome  these 
barriers  (e.g..  training  in  model  use. 
organizing  a  standing  model  users 
support  group). 

The  workshop  is  designed  primarily 
for  EPA  scientists.  Some  outside 
scientists  are  being  invited  to  attend, 
including  some  who  may  have  been 
members  of  past  Science  Advisory 
Board  panels.  They  will  be  participating 
as  individuals,  not  as  SAB  members, 
and  the  SAB  will  not  be  making  any 
advice  on  the  basis  of  this  meeting. 
There  is  some  limited  space  for 
observers  from  the  public. 
Robert  R.  Swank,  Jr.. 
Actipg  Director,  Ecosystems  Research 
Division,  Athens,  GA. 

(FR  Doc.  97-31793  Filed  12-3-97;  8:45  ami 
aiLUNCCOOE  ietO-60-f 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  NUMBER:  97-31384. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday.  December  4, 1997. 10:00  a.m.. 
Meeting  Open  to  the  Public. 

THE  FOU.OIMNQ  iTBtl  WAS  ADDED  TO  THE 
AGENDA:  Establishment  of  Fihng 
Requirements  for  the  Pennsylvania 
Special  Election  in  the  1st 
Congrassional  District. 
•        •        •        •        • 

DATE  AND  TWE:  Tuesday,  December  9. 
1997  at  10:00  a.oi. 

PLACE:  999  E  Street  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C§437G. 


Audits  conducted  pursuant  to  2 
U.S.C.  §437g.  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
•        •        •        •        • 

DATE  AND  TIME:  Thursday,  December  11, 
1997  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Election  of  Officers. 

Fut\ire  Meeting  Dates. 

Advisory  Opinion  1997-21:  Firebaugh 
for  Congress  Committee  by  counsel. 
Judith  Corley.  (Reconsideration  of 
issued  opinion  on  use  of  campaign 
funds  to  restore  candidate's  funds  used 
to' pay  bank  loan  owed  by  her 
committee.) 

Administrative  Matters. 

Service  pins. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 

Telephone:  (202)  219-4155. 

Marforie  W.  b-""""-. 

Secretary  of  the  Commission. 

(FR  Doc.  97-31900  Filed  12-2-97;  11:58  am) 

MUMG  COOE  «nS-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
December  18, 1997. 

A.  Federal  Reserv^  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  90  Hennepin  Avenue. 


P.O.  Box  291,  Minneapolis.  Minnesota 
55480-0291: 

1.  Betty  Lou  Johnson  Trust,  Betty  Lou 
Johnson.  Trustee.  Winthrop,  Minnesota; 
and  Mark  L.  Johnson,  Dassel,  Minnesota 
to  acquire  voting  shares  of  Winthrop 
Bancshares.  Inc..  Winthrop,  Minnesota, 
and  thereby  indirectly  acquire  Winthrop 
State  Bank.  Winthrop,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missouri  64198-0001: 

2.  Fred  C.  and  Kellie  P.  Harlan, 
Okmulgee.  Oklahoma;  to  acquire  voting 
shares  of  First  Okmulgee  Corporation, 
Okmulgee.  Oklahoma,  and  thereby 
indirectly  acquire  First  National  Bank  & 
Trust  Company,  Okmulgee,  CHdahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  28, 1997. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-31745  Filed  12-3-97;  8:45  am) 
MLLMQ  COOE  at1»«1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company. 
Including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  In 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
Includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
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indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  December  29 
1997. 
A.  Federal  Reserve  Bank  of  SL  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri 
63102-2034: 

1.  National  Commerce 
Bancorporation,  and  National 
Commerce  Commimity  Bancorp,  Inc.,  a 
wholly  owmed  subsidiary  of  NaUonal 
Commerce  Bancorporation.  both  of 
Memphis  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of 
Bancshares  of  West  Memphis,  Inc..  West 
Memphis.  Arkansas,  and  thereby 
indirectly  acquire  Bank  of  West 
Memphis.  Inc..  West  Memphis, 
Arkansas.  National  Commerce 
Community  Bancorp,  Inc..  also  has 
applied  to  become  a  bank  holding 
company. 

2.  National  Commerce 
Bancorporation,  and  National 
Commerce  Community  Bancorp,  Inc.,  a 
wholly  owned  subsidiary  bank  holding 
company  of  National  Commerce 
Bancorporation,  both  of  Memphis. 
Tennessee;  to  acquire  100  percent  of  the 
voting  shares  of  First  Citizens 
Bancshares  Company,  Marion. 
Arkansas,  and  thereby  indirectly  acquire 
Citizens'  Bank.  Marion.  Arkansas. 
National  Commerce  Community 
Bancorp,  Inc.,  also  has  applied  to 
become  a  bank  holding  company. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  28,  1997. 
Jennifer  J.  Johnaon. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-31744  Filed  12-3-97;  8-^5  am] 


aiUJNG  CODE  <210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service;  Broker  and 
Direct  Move  Management  Services 
Provider  Participation  in  the  General 
Services  Administration's  Centralized 
Household  Goods  Traffic  Management 
Program  (CHAMP) 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  proposed  program 
changes  for  comment. 


household  goods  transportation  broker 
and  direct  move  management  services 
provider  participants  in  CHAMP  and 
were  not  included  in  the  original  draft 
HTOS.  We  are  offering  these  provisions 
for  industry  review  and  comment  at  this 
tune. 

DATES:  Please  submit  your  comments  by 
January  5.  1998. 

ADDRESSES:  Mail  comments  to  the 
Travel  and  Transportation  Management 
Staff  (FBX).  General  Services 
Administration.  Washington.  DC  20406. 
Attn:  Federal  Register  Notice.  GSA  will 
consider  your  comments  in  developing 
the  final  move  management  services 
provisions.  In  the  interim,  rates  filed  in 
response  to  GSA's  1996  Request  for 
Offers  have  been  extended  for  90  days 
from  October  31, 1997  to  January  29 
1998. 

FOR  FURTHER  MFORMAIKM  CONTACT: 
Larry  Tucker.  Senior  Program  Analyst. 
Travel  and  Transportation  Management 
Staff.  FSS/GSA,  703-305-7660. 

Section  xx — Move  Management 
Services 


SUMMARY:  Earlier  this  year.  GSA 
provided  the  household  goods 
transportation  industry  an  opportunity 
to  comment  on  its  draft  1997  Household 
Goods  Tender  of  Service  (HTOS).  GSA 
has  received  and  reviewed  the 
industry's  comments  on  the  draft  1997 
HTOS  and  is  in  the  process  of  making 
appropriate  revisions  to  the  document 
before  issuing  it  in  final.  The  provisions 
contained  in  this  notice  apply  to 


Subeection  A — General 
xx-1.  Scope 

This  section  establishes  terms  and 
conditions  for  participation  by  licensed 
move  management  services  providers 
(hereinafter  referred  to  as  "broker")  and 
direct  move  management  services 
providers  in  the  General  Services 
Administration's  (GSA's)  Centralized 
Household  Goods  Traffic  Management 
Program  (CHAMP). 

xx-2.  Applicable  Provisions 

Except  as  otherwise  provided  in  this 
section,  the  provisions  of  sections  1 

through of  this  Household  Goods 

Tender  of  Service  (HTOS).  and  any 
amendments  thereto,  apply  both  to 
brokers  and  direct  move  management 
services  providers  covered  under  this 
section  and  to  the  transportation 
services  furnished  by  them. 

xx-3.  Definition  of  Services 

CHAMP  offers  Federal  agencies  the 
following  two  kinds  of  services: 

A.  Transportation  services. 
Transportation  services  are  the 
transportation  and  accessorial  services 
normally  associated  with  a  household 
goods  move  as  set  out  in  interstate  and 
intrastate  tariffs  or  this  HTOS  for 
international  moves. 

B.  A4ove  management  services.  Move 
management  services  are  those  set  out 
in  subsection  B  of  this  section  plus 
transportation  services  as  defined  in 
paragraph  xx-3A,  above. 


xx-4.  Move  Management  Services 
Provider  Treated  as  Carrier 

A.  Use  of  the  term  "carrier".  The  term 
"carrier"  as  used  in  sections  1 

through of  this  HTOS  includes  both 

a  broker  and  a  direct  move  management 
services  provider. 

B.  Service  performance  requirements. 
For  purposes  of  participation  in 
CHAMP,  a  broker  or  a  direct  move 
management  services  provider  must 
furnish  or  otherwise  comply  with  all 
applicable  requirements  of  this  HTOS, 
including  services,  delivery  timeframes, 
billing,  reporting,  and  liability 
responsibilities,  unless  waived  by  the 
GBL  Issuing  Officer  or  responsible 
Transportation  Officer.  A  broker  must 
handle  any  shipment  an  agency  tenden 
it  the  same  as  if  it  were  a  carrier.  A 
direct  move  management  services 
provider  must  provide  the  move 
management  services  set  out  in 
subsection  B  of  this  section  in 
conjunction  with  transportation 
services;  it  may  not  conduct  any 
brokering  of  shipments  under  CHAMP. 

C.  Other  performance  requirements. 
For  purposes  of  participation  in 
CHAMP,  both  a  broker  and  a  direct 
move  management  services  provider 
must  file  a  schedule  of  their  service 
charges,  including  carrier  transportation 
rates,  and  comply  with  requirements  for 
paying  GSA  the  specified  shipment 
surcharge  the  same  as  any  other 
participant  in  the  program. 
Additionally,  both  are  subject  to  the 
Customer  Satlsfiactlon  Rating  system. 

D.  Carrier  as  subcontractor  of  broker. 
Since  a  broker  participating  in  CHAMP 
is  included  in  the  term  "carrier"  as  used 

in  sections  1  through of  this  HTOS, 

an  actual  carrier  the  1)roker  uses  to     ' 
perform  transportation  under  CHAMP  is 
considered  to  be  a  subcontractor  of  the 
broker. 

E.  Issuance  of  Government  bill  of 
lading  (GBL)  to  broker  When  an  agency 
tenders  a  shipment  to  a  broker,  the 
agency  will  issue  a  GBL  directly  to  the 
broker.  The  broker  is  responsible  for 
billing  shipment  charges  in  conformity 
with  its  filed  rates.  The  broker  also  is 
responsible  for  paying  its  agents  directly 
for  services  furnished. 

F.  Broker  commission.  If  a  broker  has 
an  agreement  with  a  carrier  it  engages  to 
provide  transportation  services  under 
CHAMP  and  the  agreement  yields  a 
commission,  a  discount,  or  anything 
else  of  value  to  the  broker,  the  broker 
must  comply  with  the  following  before 
it  may  accept  the  commission,  discount, 
or  anything  else  of  value  for  work 
performed  under  CHAMP: 

(1)  For  agreements  that  yield  a 
commission  to  the  broker,  the  broker 


64226 


Federal  Register  /  Vol.  62,  No.  233  /  Thursday,  December  4,  1997  /  Notices 


must  propose  a  single  commission  rate 
and  a  uniform  rate  structure  forming  the 
basis  for  the  commission  which  it  will 
use  with  all  carriers  it  selects  to  perform 
work  under  CHAMP.  The  broker  must 
disclose  in  writing  to  GSA  its 
commission  rate  and  structure 
(describing  what  the  commission 
represents;  e.g.,  a  percentage  of  full  tariff 
charges)  and  state  that  it  will  use  only 
this  rate  for  wori(  performed  under 
CHAMP; 

(2)  For  agreements  that  do  not  specify 
a  commission  but  yield  a  discount  or 
anything  else  of  value  to  Lbe  broker,  the 
broker  must  establish  a  rate  structure 
with  a  uniform  spread  between  the  rate 
the  Government  pays  the  broker  and  the 
rate  the  broker  pays  the  carrier  it  uses 
to  perform  work  under  CHAMP.  The 
broker  must  disclose  and  fully  describe 
in  writing  to  GSA  its  uniform  rate 
structure  and  uniform  spread,  including 
the  basis  (e.g..  full  tariff  cbarges)  for 
calculations  under  the  rate  structure, 
and  must  state  that  it  will  use  only  this 
rate  structure  and  spread  for  work 
performed  under  CHAMP; 

(3)  A  broker  must  send  its  disclosure 
letter  to  the  following  address:  General 
Services  Administration  (6FBX),  1500  E. 
Bannister  Road,  Room  1076,  Kansas 
aty,  MO  64131,  Attn:  HHG  Rate  Filing: 
and 

(4)  GSA  will  review  the  broker's 
proposed  commission  rate  or  uniform 
rate  structure  and  either  approve  or 
refect  the  broker's  arrangement. 

xxS.  Restriction  on  Services  Pmvided 

A  broker  may  offer  only  move 
management  services  as  described  in 
paragraph  xx-3B.  above.  A  direct  move 
management  services  provider  may  offer 
move  management  services  only  in 
conjunction  with  transportation 
services,  as  described  in  paragraph  xx- 
3A,  above,  which  it  furnishes  within  its 
current  approved  scope  of  operations. 

Subsection  B — More  Management 
Services  Provided 

xx-100.  General 

A  broker  or  direct  move  management 
services  provider  is  responsible  for 
arranging,  coordinating,  and  monitoring 
a  relocated  employee's  household  goods 
move  horn  initial  notification  by  the 
shipping  agency  through  delivery  at  the 
new  residence.  A  household  goods 
move  within  the  continental  United 
States  is  a  basic  move  consisting  of  one 
shipment  of  household  goods  and 
personal  effects  from  one  or  more 
origins  to  one  or  more  destinations.  The 
move  may  include  shipment  of  a 
privately  owned  vehicle(s),  and  a  move 
outside  the  conterminous  United  States, 
including  Alaska,  may  include 


shipment  of  unaccompanied  air 


xx-101.  Carrier  Performance 
Responsibility 

Notwithstanding  the  provisions  of 
paragraph  xx-11,  below,  "Origin  and 
destination  on-site  quality  control,"  the 
broker  or  direct  move  management 
services  provider,  as  applicable,  must 
ensure  that  it  furnishes  transportation 
services  in  accordance  with  the 
provisions  of  this  HTOS.  It  also  must 
take  necessary  and  appropriate  action  to 
protect  the  interests  of  the  shipping 
agency,  ensure  proper  service 
performance,  and  protect  the  real  and 
personal  property  of  the  relocating 
employee.  In  the  event  the  broker  or 
direct  move  management  services 
provider  is  negligent  in  executing  its 
responsibilities  and  the  shipping  agency 
or  relocating  employee  is  adversely 
affected,  the  broker  or  direct  move 
management  services  provider  is  liable 
for  damages. 

xx-102.  Service  Performance  Audit 

The  broker  or  direct  move 
management  services  provider,  as 
applicable,  must  audit  transportation 
billings  to  determine  that  billed  services 
were  necessary  to  complete  the  move, 
properly  authorized,  and  actually 
performed  (this  audit  is  unrelated  to  an 
audit  of  the  billing  charges).  In 
performing  the  audit,  the  broker  or 
direct  move  management  services 
provider  must  issue  a  service 
performance  certification  specifying  by 
line  item  whether  the  service  (including 
any  unauthorized  service  specifically 
requested  by  the  relocating  employee) 
was  or  was  not  necessary  to  complete 
the  move,  properly  authorized,  and 
actually  performed.  The  broker  or  direct 
move  management  services  provider 
may  develop  its  own  form  for  this 
purpose  subject  to  shipping  agency  pre- 
approval  when  the  agency  so  requests. 

xx-t03.  Employee  Counseling 

The  broker  or  direct  move 
management  services  provider,  as 
applicable,  must  provide  employee 
counseling  services  including,  but  not 
limited  to,  information  on  the  following: 
Applicable  Federal  Travel  Regulation 
(h  IK)  provisions  including  employee's 
household  goods  transportation  and 
weight  allowance  entitlement;  extra 
pickup/delivery  service;  temporary 
storage-in-transit  (SIT)  authorized  by  the 
shipping  agency;  non-temporary  storage 
(NTS)  for  the  duration  of  the 
assignment;  unauthorized  items; 
assembly  and  disassembly  of  property; 
shipment  of  perishable  items;  firearms 
and  hazardous  materials  exclusions; 
insurance  coverage,  options,  and  costs; 


reporting  of  concealed  damages; 
employee  rights  and  res[>onsibilities; 
third-party  servicing;  packing, 
unpacking,  crating,  and  uncrating; 
preparation  and  filing  of  claims; 
responsibility  for  name  and  address  of 
origin  or  destination  storage;  delivery 
out  of  storage;  services  that  will  be  paid 
by  the  shipping  agency;  services  that 
will  be  the  responsibility  of  and  paid  for 
by  the  employee  even  when  the  GBL 
Issuing  Officer  authorizes  the  service  on 
the  GBL  for  charge  back  to  the 
employee;  moving  practices  of 
household  goods  carriers;  carrier's  role 
in  the  relocation  process;  and  the 
Government's  role  in  a  commuted  rate 
system  (Do-it- Yourself)  move  under  the 
FTR  including  the  limitation  on 
reimbursement  to  the  employee  for  such 
a  move. 

xx-104.  Customer  Assistance 

The  broker  or  direct  move 
management  services  provider,  as 
applicable,  must  provide  a  24-hour,  toll- 
free,  single  point  of  contact(s)  by  name 
and  telephone  number  for  assistance  in 
resolving  any  problems  that  occur 
during  the  move,  including  quality 
control  problems,  as  well  as  help  in 
filing  a  post  delivery  claim.  The  broker 
or  provider  also  must  furnish,  at  no 
additional  cost  to  the  Government,  a 
pocket-sized  pamphlet  that  lists  relevant 
procedures  and  information  useful  to 
the  relocating  employee. 

xx-205.  Completion  of  GSA  Form  3080 

The  broker  or  direct  move 
management  services  provider,  as 
applicable,  must  furnish  the  relocating 
employee  a  GSA  Form  3080,  Household 
Goods  Carrier  Evaluation,  for 
completion  of  the  section  entitled 
"Relocating  Employee's  Response"  and 
instruct  the  employee  to  return  the  form 
to  the  shipping  agency  for  completion  of 
the  section,  "GBL  Issuing  Officer's 
Response."  Once  the  shipping  agency 
completes  its  section,  it  must  return  the 
form  to  GSA,  Traffic  Management 
Branch,  6FBX.  1500  East  Bannister 
Road,  Kansas  City.  MO.  64131. 

Within  30  days  of  delivery  of  the 
household  goods  to  the  new  residence, 
the  broker  or  direct  move  management 
services  provider  must  contact  the 
shipping  agency  or  employee,  as 
appropriate,  to  ensure  the  return  of 
Form  3080  to  GSA. 

xx-106.  Claim  Preparation,  Filing,  and 
Settlement 

A.  Organizational  involvement.  The 
broker  or  direct  move  management 
services  provider  must  establish  an 
independent  claims  section  within  its 
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own  organization  or  contract  with  an 
independent  firm  to  perform  the 
responsibilities  described  in  paragraph 
XX-106B,  below.  The  term 
"independent  claims  section"  means  a 
section  which  is  independent  of  the 
broker's  or  direct  move  management 
services  provider's  primary  claim 
function  and  which  has  personnel 
assigned  specifically  to  handle  Federal 
agency  claims.  These  personnel  may  be 
assigned  to  perform  otiier  duties  not 
related  to  Federal  agency  claims.  The 
broker  or  direct  move  management 
services  provider,  not  the  Goverimtient, 
is  responsible  for  any  costs  incurred  in 
establishing  an  independent  claims 
section  within  its  organization  or  for 
contracting  with  an  independent  firm  to 
handle  GSA  claims. 

B.  Broker/direct  move  management 
services  provider  responsibilities.  If 
requested  by  the  relocating  employee  or 
the  employing  agency,  the  broker  or 
direct  move  management  services 
provider  must: 

(1)  Provide  assistance  in  the 
preparation  and  filing  of  a  claim 
immediately  upon  receiving  information 
from  the  employee  that  loss  or  damage 
occurred  during  shipment  of  his/her 
household  goods; 

(2)  Inform  the  employee  that  if  he/she 
discovers  additional  loss  or  damage  at  a 
later  date  it  will  provide  additional 
assistance  in  preparing  and  filing 
additional  claims  as  necessary;  and 

(3)  Counsel  the  employee  in  regard  to 
the  signing  of  any  full  and 
unconditional  releases  on  any 
settlement  or  offer  of  settiement 
received  before  all  claims  resulting  from 
the  move  have  been  resolved. 

xx-107.  Preparation  and  Maintenance 
of  Government  Bills  of  Lading  (GBL'S) 

A.  Optional  use  of  service. 
Preparation  and  maintenance  of  GBL's 
as  specified  in  paragraphs  xx-106  B 
through  G  is  optional  with  the  shipping 
agency.  If  the  shipping  agency  elects  to 
exercise  this  option,  it  must  complete  a 
written  memorandtmi  of  understanding 
(MOU)  with  the  broker  or  direct  move 
management  services  provider  setting 
out  the  terms  and  conditions,  including 
those  required  in  paragraphs  xx-106  B 
through  G,  applicable  to  GBL 
preparation  and  maintenance.  The  terms 
and  conditions  should  specify 
instructions  for  completing  each  block 
of  the  GBL. 

B.  GBL  accountability/responsibility. 
The  shipping  agency  ultimately  is 
accountable/responsible  for  all  GBL 
stock  and  must  issue  and  obtain  a 
signed  receipt,  as  required  by  Federal 
Property  Management  Regulations  101- 
41.3024(2)  and  101-41.308-1.  for  any 


GBL's  it  issues  to  the  broker  or  direct 
move  management  services  provider. 

C.  Preparation  of  GBL  forms.  The 
broker  or  direct  move  management 
services  provider  must  prepare  a  GBL 
(Standard  Form  1103)  or  Government 
Personal  Property  Bill  of  Lading  (SF 
1203)  (either  hereinafter  referred  te  as 
GBL)  in  accordance  with  its  MOU  with 
the  shipping  agency  and  instructions 
published  in  the  GSA  Federal  Supply 
Service  (FSS)  Guide,  "How  to  Prepare 
and  Process  U.S.  Government  Bills  of 
Lading,"  National  Stock  Number,  7610- 
00-682-6740,  FPMR  101-41.305-1.  A 
separate  GBL  must  be  prepared  for  each 
authorized  shipment  of  a  privately 
owned  vehicle(s)  or  unaccompanied  air 
baggage  (UAB).  Since  ultimate 
responsibility  and  accountability  for 
GBL's  remains  with  the  shipping  agency 
and  its  GBL  Issuing  Officer,  the  name 
and  address  of  the  issuing  office  and 
GBL  Issuing  Officer,  not  that  of  the 
preparer,  must  appear  on  the  GBL. 
Distribution  of  the  completed  GBL  must 
be  in  accordance  with  the  above 
referenced  FSS  guide  and  FPMR  101- 
41.302-2.  The  broker  or  direct  move 
management  services  provider  must 
give  the  shipping  agency  issuing  officer 
a  legible  memorandum  copy  of  each 
GBL  it  has  prepared  and  distributed 
before  the  pickup  date  of  the  shipment. 
D.  Maintenance  of  GBL  forms.  The 
•  broker  or  direct  move  management 
services  provider  is  accountable  for  all 
blank  GBL's  provided  by  the  shipping 
agency  and  must: 

(1)  Keep  them  in  a  locked  container 
at  all  times; 

(2)  Maintain  a  GBL  register  for  all 
GBL's  it  prepares  showing  the  date  of 
issuance  and  the  employee  for  whose 
shipment  it  was  issued;  and 

(3)  Make  the  register  available  for 
review  at  any  time  upon  request  by  the 
GBL  Issuing  Officer  or  his/her  designee. 

E.  Amendments  to  original  GBL.  tf  a 
GBL  must  be  amended  sdter 
distribution,  the  broker  or  move 
management  services  provider  must 
complete  a  GBL  Correction  Notice 
(Standard  Form  1200).  Only  the  GBL 
Issuing  Officer  may  sign  the  SF  1200 
and  must  rettim  the  signed  form  to  the 
broker  or  move  management  services 
provider  for  the  same  distribution  as  the 
original  GBL. 

F.  Lost  GBL's.  If  the  original  copy  of 
an  issued  GBL  is  lost,  the  broker  or 
direct  move  management  services 
provider  must  notify  the  GBL  Issuing 
Officer  and  prepare  a  certification  in 
accordance  with  FPMR  101-41.307  for 
forwarding  to  the  GBL  Issuing  Officer 
for  signature.  Only  the  GBL  Issuing 
Officer  may  sign  (certify)  a  true 
memorandum  copy  of  an  issued  GBL  for 


tise  instead  of  the  original  SF  1103  for 
billing  purposes. 

G.  Damaged  GBL's.  A  GBL  that  is 
damaged  in  preparation,  prepared  for 
issuance  but  not  used,  or  unusable  for 
any  other  reason  must  be  marked 
"canceled"  on  all  copies  and  returned  to 
the  GBL  Issuing  Officer.  The  GBL 
Issuing  Officer  must  sign  a  receipt  for 
any  canceled,  damaged,  or  otherwise 
unusable  GBL  returned  to  him/her.  The 
GBL  Issuing  Officer  is  responsible  for 
disposing  of  any  unused,  obsolete,  or 
canceled  GBL's  in  accordance  with 
General  Records  Schedule  9.  Travel  and 
Transportation  Records.  36  CFR  Chapter 
Xn,  §1228.22. 

xx-108.  Data  Communications 
Capabilities 

The  broker  or  direct  move 
management  services  provider  must  be 
able  to  electronically  transmit  task 
orders  and  messages,  and  must  provide 
on-line  access  to  its  database  as  follows: 

A.  Accessibility.  The  GBL  Issuing 
Officer  or  his/her  designee  and  the  GSA 
Program  Management  Office  (PMO) 
must  have  on-line  access  to  all  database 
information  pertaining  to  task  orders 
and  shipment  records  applying  to  all 
accounts  established  under  the  terms  of 
this  HTOS.  The  broker  or  direct  move 
management  services  provider  must 
establish  sufficient  safeguards  to 
prevent  unauthorized  access  to  the 
database,  and  furnish  clearly 
documented  procedures  for  access  and 
use  of  the  database.  Electronic  access 
must  be  available  through  an 
asynchronous  modem  with  a  baud  rate 
of  at  least  2400. 

B.  Database  elements.  The  database 
must  contain,  at  a  minimum,  task  order 
and  shipment  information  sufficient  to 
generate  the  reports  specified  in 
paragraph  xx-11 3.  Shipment 
information  must  be  maintained  in  a 
separate  directory  with  a  separate  record 
for  each  employee  move.  Shipment  files 
for  HTOS  shipments  must  not  be 
commingled  with  non-HTOS  shipment 
files.  Each  shipment  record  must 
contain  all  information  required  for  that 
particular  shipment,  including 
information  relevant  to  any  claim  filed 
writh  the  carrier,  status  of  the  claim, 
etc.(made  available  on  a  continuous 
computer  terminal  screen  when 
necessary).  Performance  data  reflecting 
the  handling  of  the  move  must  be 
independently  collected  and  maintained 
in  this  file.  The  broker  or  direct  move 
management  services  provider  must  be 
able  to  extract  and  consoUdate  data, 
such  as  carrier  performance 
information,  for  any  specific  report  that 
may  be  required. 
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C.  Database  maintenance.  The 
database  must  be  updated  aya  minimum 
every  24  hours.  The  broker  or  direct 
move  management  services  provider 
must  maintain  on-line  access  to 
database  elements  for  each  shipment' for 
a  period  of  one  year  from  the  date  of 
pickup.  For  record  retention 
requirements  after  one  year,  see  48  CFR 
4.7. 

xx-109.  Identification  of,  and 
Authorization  for,  Special  Services 

A.  Identification  of  special  services. 
The  broker  or  direct  move  management 
services  provider  must  identify  all 
services  that  may  be  needed  in 
connection  with  the  shipment  of  a 
particular  relocated  employee's 
household  goods,  including  but  not 
limited  to  shuttle  service,  special 
crating,  thiid  party  servicing,  elevator 
charges,  long  carry,  and  or  stair  carries. 
The  broker  or  direct  move  management 
services  provider  must  provide  this 
information  to  the  GBL  Issuing  Officer 
and  obtain  any  written  waivers  or 
authorizations  that  may  be  required 
under  the  HTOS. 

B.  Authorization  for  special  services. 
The  broker  or  direct  move  management 
services  provider  must  obtain  written 
pre-autho/ization  from  the  GBL  Issuing 
Officer  prior  to  authorizing  special 
services  on  the  GBL,  such  as  shuttle 
service,  telephone  pre-move  survey,  SIT 
at  origin,  custom-built  crating,  thirid 
party  servicing,  hoisting  and  lifting, 
disassembly  of  waterbeds  and  German 
shrunks  (large  cabinets  which  require 
disassembly  to  move),  pickup  and 
delivery  on  Saturday,  Sunday,  or 
holidays,  reweighs,  etc.  All  written 
authorizations  and  waivers  must  be 
maintained  in  the  shipment  file.  The 
broker  or  direct  move  management 
services  provider  must  specify  all 
requested  services  on  the  GBL,  both 
those  that  are  authorized  and  will  be 
paid  as  an  entitlement  of  the  employee 
and  those  that  are  advanced  and  will  be 
charged  back  to  die  employee.  The 
employee  must  be  coiuiseled  about 
charges  for  any  service  that  will  be 
advanced  and  charged  back  to  the 
employee  before  the  service  is 
performed.  A  generic  form  may  be 
developed  for  this  purpose,  and  any 
service  shown  on  the  form  that  is  not 
applicable  to  a  particular  shipment  must 
be  "crossed  out"  or  marked  "none"  or 
"not  applicable"  prior  to  submitting  the 
form  to  the  GBL  Issuing  Officer  for 
written  authorization/approval. 

xx-110.  Origin  and  Destination  On-Site 
Quality  Control 

A.  Optional  use  of  this  service.  Origin 
and  destination  on-site  quality  control 


services  as  specified  in  this  paragraph 
xx-110  are  optional  with  the  shipping 
agency.  If  the  shipping  agency  elects  to 
exercise  this  option,  the  actual  cost  of 
the  service  to  be  performed  is  negotiable 
between  the  brokier  or  direct  move 
management  services  provider  and  the 
shipping  agency.  The  agreed  upon  price 
for  the  service  to  be  performed  must  be 
in  writing  and  retained  by  both  parties. 
The  written  agreement  shall  be 
construed  as  a  one-time  only 
amendment  to  the  broker's/direct  move 
management  services  provider's  rate 
filing  and  a  copy  of  the  agreement  must 
be  included  in  i^  voucher  for  {>ayment. 

B.  Origin  services  on-site  quality 
control.  If  the  shipping  agency  requests, 
quality  control  personnel  must  provide 
on-site  inspection  service  at  the  origin 
residence  on  the  packing  and  loading 
dates.  Such  service  must  include  at  a 
minimum  verification  of:  Correct 
inventory  coding;  the  use  of  proper 
packing,  crating,  and  wrapping 
materials  and  techniques;  equipment 
and  persoimel  suitability;  appropriate 
article  servicing  and  disassembly:  and 
appropriate  protection  for  the  residence 
and  adjacent  real  property.  The  broker/ 
direct  move  management  services 
provider  must  make  a  pre-visit 
telephone  call  to  confirm  the 
availability  of  the  transfiaree. 

C.  Destination  services  on-site  quality 
control.  If  the  shipping  agency  requests, 
quality  control  personnel  must  provide 
on-site  inspection  service  at  the 
destination  residence  at  the  time  of 
delivery.  Such  service  must  include  at 

a  minimum  verification  of:  The 
inventory  coding;  satisfactory 
performance  of  the  unpacking  service; 
equipment  and  personnel  suitability; 
appropriate  article  servicing  and  re- 
assembly; and  appropriate  protection  for 
the  residence  and  adjacent  real 
property. 

D.  Firms  authorized  to  perform  origin 
and  destination  on-site  quality  control. 

(1)  Broker.  A  broker  may  engage 
another  firm  to  perform  these  services, 
including  but  not  limited  to  a  household 
goods  carrier  or  freight  forwarder  or 
representative,  employee,  or  agent 
thereof. 

(2)  Direct  move  management  services 
provider.  A  direct  move  management 
services  provider  may  engage  another 
firm  to  perform  these  services,  provided 
that  such  other  firm  must  be  a 
household  goods  carrier  or  freight 
forwarder  or  representative,  employee, 
or  agent  thereof. 

xx-111.  Storage-In-Transit  (SIT) 

A.  Placement  in  SIT.  When  storage-in- 
transit  (SIT)  is  authorized  the  shipment 
will  be  placed  into  SIT  in  accordance 


with  all  applicable  provisions  of  this 
HTOS.  The  broker/direct  move 
management  services  provider  must 
carefully  counsel  the  employee  in 
regard  to  the  duration  of  storage 
authorized.  It  must  notify  the  employee 
of  the  actual  location  of  the  SIT, 
including  the  storage  company's 
telephone  number,  within  five  calendar 
days  of  delivery  of  the  shipment  into 
SIT. 

B.  Monitoring  shipments  in  SIT.  The 
broker  or  direct  move  management 
services  provider  must  monitor 
shipments  that  have  been  placed  in  SIT 
and  notify  the  employee  and  the 
shipping  agency  destination  facility 
representative  in  writing,  at  least  ten 
working  days  before  the  expiration  of 
any  authorized  period  of  STT,  of  the 
impending  SIT  expiration.  Further,  it 
must  counsel  the  employee  that  upon 
expiration  of  the  authorized  STT  period, 
the  Govenunent  no  longer  Mfill  be  liable 
for  storage  charges,  and  request 
disposition  of  the  household  goods,  in 
writing,  from  the  shipping  agency 
destination  {acilify  representative  and 
the  employee. 

C.  Storage  in  excess  of  180  days.  In 
cases  when  an  employee's  household 
goods  remain  in  temporary  storage  in 
excess  of  the  maximimi  180-day  SIT 
period,  the  broker  or  direct  move 
management  services  provider  must  at 
the  end  of  the  180-day  period  ascertain 
the  condition  of  the  property  to  protect 
both  the  Government's  and  the 
relocating  employee's  right  to  recovery 
for  losses  or  damages  for  which  the 
carrier  is  responsible.  The  broker  or 
direct  move  management  services 
provider  is  responsible  for  arranging 
delivery  of  the  property  from  storage  to 
the  residence  in  accordance  with  the 
shipping  agency  destination  Gacilify 
representative's  instructions.  Payment 
of  storage  for  any  period  in  excess  of  the 
180-day  nnntimnm  is  the  employee's 
responsibility. 

xx-1 12.  Quality  Assurance  Plan 

If  the  shipping  agency  requests,  the 
broker  or  direct  move  management 
services  provider  must  provide  the 
agency  with  a  qucdity  assurance  plan 
and  designate  quality  assurance 
persoimel  to  assist  in  ensuring  quality 
service  is  provided,  xx-113. 
Management  Reports. 

If  the  shipping  agency  requests,  the 
broker  or  direct  move  management 
services  provider  must  furnish  on  a 
timely  basis  the  management  reports 
specified  in  paragraphs  xx-113  A 
through  F,  below.  The  format,  content, 
and  frequency  of  the  reports  will  be 
established  in  accordance  with  the 
shipping  agency's  requirements.  The 
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broker  or  direct  move  management 
services  provider  may  be  required  to 
provide  special  or  one-time  reports  to 
the  shipping  agency  upon  written 
approval  of  the  GSA  Program 
Management  Office. 

A.  Shipment  summary  report.  A 
report  presenting  a  sununary  of 
shipments  including  the  total  number  of 
shipments,  the  number  of  shipments  by 
agency  organization,  number  of 
shipments  by  carrier  including  line-haul 
carrier,  number  of  interstate  shipments, 
number  of  intrastate  shipments,  number 
of  international  shipments,  total  line 
haul  costs,  and  total  accessorial  service 
costs. 

B.  Claims  summary  report.  A  report 
presenting  a  summary  of  claims 
including  claims  frequency,  number  of 
claims  by  agency  organization,  number 
of  claims  by  carrier,  number  of  interstate 
claims,  number  of  intrastate  claims, 
number  of  international  claims,  average 
number  of  days  between  the  date  of 
claim  filing  and  the  date  of  issuance  of 
the  initial  setUement  offer,  average 
number  of  days  between  the  date  of 
receipt  of  the  initial  settlement  offer  and 
the  date  of  final  settlement,  average 
amount  claimed  and  settled  interstate, 
average  amount  claimed  and  settied 
intrastate,  and  the  average  amoimt 
claimed  and  setUed  international.  For 
each  claim  that  is  not  settled  within  30 
days  (or  60  days  when  approved  by  the 
shipping  agency's  GBL  Issuing  Officer 

or  responsible  Transportation  Officer) 
an  explanation  for  the  delay  must  be 
provided  using  the  delay  codes 
specified  in  section  9  of  this  HTOS. 

C.  Counseling  contact  summary 
report.  A  monthly  summary  report  of 
employee  counseling  contacts  showing 
employee  names,  date  of  initial  contact, 
and  current  status  of  the  shipment 
including  the  date  of  the  pre-move 
survey,  packing  date,  shipment  pickup 
date,  and  proposed  delivery  date  into 
SIT  and/or  the  residence. 

D.  On-time  services  summary  report. 
A  monthly  summary  report  listing 
employee  names,  each  employee's 
scheduled  pick  up  date,  actual  pick  up 
date,  scheduled  delivery  date  into  SIT 
and/or  the  residence,  actual  delivery 
date  into  SIT  and/or  die  residence, 
scheduled  date  for  delivery  out  of  SIT, 
and  the  actual  delivery  date  out  of  SIT. 
When  scheduled  and  actual  dates  are 
not  the  same,  an  explanation  must  be 
provided. 

E.  Billing  accuracy  summary  report.  A 
monthly  summary  report  of  billing 
accuracy  showing  the  number  of 
transportation  bills  submitted  and  the 
number  returned  for  correction.  An 
explanation  of  the  correction  must  be 
provided. 
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F.  Special  or  one-time  report.  A 
specially  requested  report  approved  by 
the  GSA  Program  Management  Office 
and  provided  to  the  GBL  Issuing  Officer 
or  the  Responsible  Transportation 
Officer. 


xx-1 14.  User  Agency  and  Applicant 
Responsibilities-Memorandum  of 
Understanding 

The  applicant  and  each  Federal 
agency  desiring  to  use  move 
management  services  pursuant  to  this 
HTOS  shall,  prior  to  the  commencement 
of  service,  enter  into  a  Memorandum  of 
Understanding  (MOU).  The  MOU  shall 
ii»clude,  but  not  be  limited  to,  a 
description  of  services  the  agency 
requires,  carrier  selection  criteria, 
service  performance  auditing 
instructions,  non-temporary  storage 
delivery  instruction  information,  names 
of  agency  personnel  who  will  have 
authority  to  order  move  management 
services,  and  management  report 
requirements.  Botii  parties  must  sign  Uie 
MOU  and  send  a  copy  for  approval  to 
the  address  contained  in  paragraph  xx- 
202B  of  subsection  C  of  this  section.  The 
agency  reserves  the  right  to  specify  the 
form,  format,  and  minimum 
requirements  of  the  MOU. 

Subsection  C— Participation 

xx-200.  General 

The  provisions  in  section  2  of  this 
HTOS  do  not  apply  to  brokers  or  direct 
move  management  services  providers. 
The  provisions  contained  in  this  section 
apply  instead. 


xx-201.  Participation 

A.  Broker.  Participation  in  the  Move 
Management  Services  Program  under 
CHAMP  is  open  to  any  broker  holding 
a  household  goods  brokers  license  from 
the  U.S.  Department  of  Transportation 
(or  its  predecessor,  the  Interstate 
Commerce  Commission  (ICC)),  the 
Federal  Maritime  Commission  (FMC).  or 
a  state  regulatory  authority. 

B.  Direct  move  management  services 
provider.  Participation  in  the  Move 
Management  Services  Program  under 
CHAMP  is  open  to  any  direct  move 
management  services  provider  that  is 
currently  approved  to  participate  in 
CHAMP  and  that  has  an  approved 
assigned  scope  of  operations. 

xx-202.  Application  to  Participate 

A.  General.  Except  as  provided  in 
paragraphs  xx-204  B  and  C  of  diis 
subsection,  and  subject  to  the 
restrictions  in  paragraph  xx-207  of  this 
subsection,  any  broker  or  direct  move 
management  services  provider  desiring 
to  participate  in  the  prograin  must 
request  approval  to  participate  (see 


section  2-2  of  this  HTOS  for 
information  on  when  to  submit 
application  for  approval  to  participate). 
B.  Request  to  participate.  A  request  to 
participate  must  be  sent  on  company 
letterhead  to  the  following  address: 
General  Services  Administration, 
Federal  Supply  Service  Bureau,  Traffic 
&  Travel  Services  (6FBX),  1500  East 
Bannister  Road,  Kansas  City,  MO 
64131-3088.  (hereinafter  referred  to  in 
this  subsection  C  as  Program 
Management  Office  (PMO)) 

xx-203.  Application  Requirements 

A  broker  or  direct  move  management 
services  provider  that  wishes  to 
participate  in  the  program  must  submit 
an  application  in  its  own  name  to  be 
considered  for  approval  to  participate.  A 
broker  or  direct  move  management 
services  provider  (hereinafter  referred  to 
in  this  subsection  as  "applicant"  unless 
more  specifically  stated)  may  be  subject 
to  punishment  by  fine,  imprisonment, 
or  both  (see  U.S.  Code,  titie  18,  section 
1001)if  it:  (a)  Falsifies,  conceals,  or 
covers  up  by  any  trick,  scheme,  or 
device  a  material  fact;  (b)  makes  a  false, 
fictitious,  or  fraudulent  statement  or 
representation;  or  (c)  makes  or  uses  a 
false  vkTiting  or  document  knowing  the 
same  to  contain  any  false,  fictitious,  or 
fi^udulent  statement  or  entry  on  any 
part  of  the  application  or  on  any 
document  furnished  pursuant  to  this 
HTOS.  To  be  considered  for  approval, 
the  applicant  must  meet  the  following 
requirements: 

A.  Agreement  to  abide  by  this  HTOS. 
The  applicant  must  agree  to  abide  by  the 
terms  and  conditions  of  this  HTOS,  and 
any  amendments  thereto. 

B.  Operating  authority.  The  applicant 
must  hold  in  its  own  name  from  an 
appropriate  regulatory  body(ies)  all 
necessary  operating  authorities,  permits, 
and  business  licenses  required  for  the 
"brokering"  (applicable  only  to  brokers) 
or  "furnishing"  (applicable  only  to 
direct  move  management  services 
providers)  of  ti^nsportation  of  personal 
property.  The  applicant  must  provide  a 
copy  of  each  authority,  permit,  or 
business  license  to  the  PMO  upon 
demand,  or  provide  proof  that  it  is 
exempt  from  such  regulatory 
certification  by  operation  of  law  or  order 
of  an  appropriate  regulatory  body  and 
state  that  in  addition  to  tariff  and  legal 
requirements  it  agrees  to  abide  by 
provisions  of  this  HTOS 

C.  Broker  applicant's  agents.  A  broker 
applicant  by  agreeing  to  abide  by  the 
terms  and  conditions  of  this  HTOS 
certifies  that  it  vdll  use  only  those    ' 
household  goods  carriers  approved  to 
participate  in  CHAMP  to  provide 
transportation  services. 
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D.  Broker  applicant's  agent 
agreements.  A  broker  applicant  by 
agreeing  to  abide  by  the  terms  and 
conditions  of  this  HTOS  certifies  that 
each  agent  it  wiU  use  to  provide 
transportation  services  is  at  the  time  of 
application,  or  will  be  at  the  time  of  use, 
party  to  a  valid  written  agreement  with 
the  broker  applicant.  The  agreement 
must,  at  a  minimum,  include  the 
language  contained  in  HTOS  paragraph 
8.5.26.6.1  and  .2  and  specify  ihe  terms 
and  conditions  of  the  agent's 
representation  of  the  broker  applicant, 
the  services  the  agent  will  provide,  the 
terms  and  method  of  payment  for 
services  rendered,  the  quality  control 
standards  the  broker  applicant  expects 
including  the  method  of  quality 
measurement,  and  the  terms  under 
which  the  agreement  may  be 
terminated. 

E.  SCAC  (Standard  Provider  Alpha 
Code)  Designation/Taxpayer 
Identification  Number.  The  applicant 
must  have  a  valid  SCAC  issued  by  the 
National  Motor  Freight  Association, 
Washington,  DC  and  a  valid  Taxpayer 
Identification  Nimiber. 

F.  Trading  partner  agreement.  The 
applicant  must  complete  and  sign  the 
Trading  Partner  Agreement  (TPA)  that 
accompanies  the  application  and  send  it 
back  in  hard  copy  along  with  all  other 
required  documentation.  If  applying  to 
handle  both  domestic  and  international 
shipments,  the  applicant  need  complete 
only  one  TPA.  GSA  will  not  process  an 
applicant's  request  without  the  TPA. 

G.  Broker  applicant  provision  of 
performance  bond.  A  broker  applicant 
must  maintain  a  performance  bond  in 
accordance  with  this  HTOS.  It  must 
renew  the  bond  on  the  approval 
anniversary  date  of  each  subsequent 
year  it  continues  to  participate  in  the 
move  management  services  program. 
The  bond  must  be  in  a  minimum 
amount  of  S20,000  and  executed  by  a 
surety  included  on  the  list  contained  in 
Department  of  Treasury  Circular  570, 
"Surety  Companies  Acceptable  on 
Federal  Bonds"  (for  additional 
information,  see  the  following  Internet 
address:  www.hns.treas.gov/c570.html). 

H.  Experience.  The  applicant  must 
maintain  its  operations  in  a  manner 
consistent  with  standard  industry 
practices  and  this  HTOS  and 
demonstrate  that  it  will  provide  an 
acceptable  level  of  service. 

I.  Quality  control  program.  The 
applicant  must  have  a  documented  and 
published  corporate  quality  control  plan 
that  ensures  services  it  will  provide 
equal  or  exceed  the  standards  of  service 
established  under  this  HTOS.  The 
published  plan  must  fully  explain  all 


facets  of  the  applicant's  quality  control 
system. 

J.  Agent.  The  applicant  by  agreeing  to 
abide  by  the  terms  and  conditions  of 
this  HTOS  certifies  that  each  agent  it 
will  use  has  a  documented  and 
published  corporate  quality  control  plan 
that  ensures  services  it  will  provide 
equal  or  exceed  the  standards  of  service 
established  under  this  HTOS.  The 
published  plan  must  fully  explain  all 
facets  of  the  agent's  quality  control 
system. 

K.  Financial  responsibility.  The 
applicant  must  demonstrate  that  it  is 
financially  responsible  and  has  the 
working  capital  and  other  financial,      * 
technical,  and  management  resoiuces  to 
perform  under  this  HTOS. 

xx-204.  Submission  Requirements 

GSA's  approval  of  a  request  to 
participate  in  the  move  management 
services  program  is  contingent  on  the 
applicant  demonstrating  compliance 
with  the  provisions  of  paragraph  xx-203 
of  this  subsection  through  die 
furnishing  of  documentary  evidence 
required  in  paragraphs  xx-204  A 
through  H  of  this  subsection.  GSA 
reserves  the  right  to  waive  the  approval 
requirements  in  paragraphs  xx-204  E 
and  F  of  this  subsection  if  the  applicant 
has  been  formally  registered  as 
compliant  with  the  IntOTnational 
Organization  for  Standardization 
Standard  9000  or  one  of  the  standards 
within  the  9000  series  (referred  to 
hereafter  as  ISO  9000)  by  an 
internationally  recognized  ISO  9000 
registrar.  Before  GSA  will  consider 
waiving  the  approval  requirements,  the 
applicant  must  provide  a  certified  true 
copy  of  its  certificate  of  conformity  with 
ISO  9000. 

A.  HTOS  certification.  A  signed  copy 
of  the  applicant's  HTOS  certification 
sheet  entitled  "Request  to  Participate 
and  Agreement  to  Abide  by  the  Terms 
and  Conditions  of  the  General  Services 
Administration's  Centralized  Household 
Goods  Traffic  Management  Program" 
(see  paragraph  xx-203A  of  this 
subsection). 

B.  SCAC  designation/Taxpayer 
Identification  Number.  A  letter  bom  the 
National  Motor  Freight  Association, 
Washington.  DC  showing  that  the 
applicant  has  been  assigned  a  SCAC  (see 
paragraph  XX-203E  of  this  subsection); 
statement  of  the  applicant's  Taxpayer 
Identification  Number. 

C.  Brokers  license  [applicable  only  to 
broker  applicants).  A  copy  of  a  valid 
brokers  license  issued  by  an  appropriate 
regulatory  body  (see  paragraph  xx-201A 
of  this  subsection). 

D.  Applicant  information.  Information 
about  the  applicant  such  as  name,  postal 


address,  electronic  mail  address, 
telephone  and  facsimile  numbers, 
corporate  office,  and  operating 
authorities.  The  applicant  must  indicate 
whether  it  is  under  the  financial  or 
administrative  control  (as  addressed  in 
this  subsection  C)  of  any  carrier, 
forwarder,  or  other  provider  of 
household  goods  services  and  state  the 
name  of  the  controlling  carrier, 
forwarder,  or  other  provider. 
Additionally,  the  applicant  must 
provide  a  listing  of  any  carrier<s), 
forwarderCs),  andJot  other  providerts)  of 
household  goods  services  under  its 
financial  or  administrative  control. 

E.  Quality  control  proffam.  A  copy  of 
the  applicant's  published  internal 
quality  control  program  covering  the 
fiinctions  of  traffic  management  (carrier 
selection,  employee  counseling,  routing, 
tracing,  and  billing),  packing/packaging/ 
containerizing,  employee  training, 
supervision,  and  if  appropriate,  agent 
supervision  including  quality  control 
goals  and  objectives  showing 
measurable  performance  standards, 
measurement  techniques,  and  plans  of 
action  based  on  the  performance 
standards. 

F.  Quality  control  interface  with 
agents  (applicable  only  to  broker 
applicants).  Information  on  how  the 
broker  applicant  applies,  and  monitors 
the  application  of,  its  quality  control 
program  to  its  designated  agents.  In 
addition,  the  broker  applicant  must 
describe  how  its  quality  control  program 
relates  to  and  reinforces  the  quality 
control  programs  of  its  designated 
agents. 

G.  Corporate  account  trends. 
Information  concerning  the  applicant's 
corporate  account  activity  during  the 
preceding  five  calendar  years. 

xx-205.  Application  Evaluation 

GSA  will  evaluate  an  applicant's 
request  for  approval  to  participate  in  the 
move  management  services  program 
according  to  the  following  criteria: 

A.  ISO  9000  registration.  GSA  will 
review  each  submitted  certification  to 
determine  its  legitimacy  and 
applicability  and  whether  required 
periodic  audits  have  been  performed. 

B.  HTOS  certification.  GSA  will 
review  the  HTOS  certification  to 
determine  whether  the  applicant  has 
agreed  to  abide  by  the  terms  and 
conditions  of  the  HTOS. 

C.  SCAC  designation/Taxpayer 
Identification  Number.  GSA  will  verify 
that  the  National  Motor  Freight 
Association,  Washington,  DC,  has 
issued  the  applicant  a  SCAC  and  that 
the  applicant  has  provided  a  Taxpayer . 
Identification  Number. 
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D.  Brokers  license  (applicable  only  to 
broker  applicants).  GSA  will  verify  that 
the  broker  applicant's  brokers  license  is 
valid. 

E.  Quality  control  program.  GSA  will 
determine  whether  the  applicant's 
internal  quality  control  program  has 
been  formally  published;  contains 
qualify  control  goals  and  objectives  with 
measurable  performance  standards, 
measurement  techniques,  and  plans  of 
action  based  on  the  performance 
standards;  and  is  sufficient  to  ensure 
that  the  applicant's  operations, 
employees,  and  agents,  if  appropriate, 
arrfamiliar  with  and  will  be  held 
accountable  for  achievement  of  the 
program's  goals  and  objectives.  In 
evaluating  a  broker  applicant's  request, 
GSA  also  will  determine  whether  the 
interface  between  the  applicant's  quality 
control  program  and  the  quality  control 
programs  of  each  of  its  designated 
agents  is  such  that  the  programs'  goals 
and  objectives  and  performance 
standards  are  relatively  consistent  and 
will  result  in  a  unified  approach  to  the 
delivery  of  quality  service. 

F.  Performance  bond  (applies  only  to 
broker  applicants  and  only  at  time  of 
rate  filing  unless  otherwise  superseded 
by  specific  criteria  in  the  Request  for 
Offers).  Upon  receipt  of  the  broker 
applicant's  performance  bond  from  the 
surety,  GSA  will  verify  that  the  surety 
company  executing  the  bond  appears  on 
the  listcontained  in  Department  of 
Treasury  Circular  570.  "Surety 
Companies  Acceptable  on  Federal 
Bonds,"  and  that  the  amount  of  the 
bond  is  at  least  $20,000.  If  the  bond  is 
determined  to  be  unacceptable, 
approval  of  the  broker  applicant's  rate 
filing  will  be  subject  to  compliance  with 
the  GSA  Request  for  Offers,  xx-206 
APPROVAL.  GSA  will  approve  an 
applicant's  request  for  participation  in 
the  move  management  services  program 
if  it  determines  that  the  applicant 
possesses  sufficient  qualifications, 
experience,  facilities,  quality  control 
processes,  and  financial  capacity  to 
satisfactorily  perform  imder  the  HTOS. 

xx-207.  Approval  Limitation 

A.  Broker  applicants.  An  approved 
broker  applicant's  icope  of  operations 
must  be  the  complete  coverage  of  the 
move  management  services  program.  A 
"new  broker"  is  a  broker  applicant 
approved  during  a  specific  approval 
window.  The  designation  "new"  applies 
from  October  of  the  year  in  which  GSA 
grants  approval  until  October  of  the 
following  calendar  year  (for  example,  an 
applicant  approved  in  1997  will  be 
considered  "new"  until  Octq^r,  1998). 
B.  Direct  move  management  services 
provider  applicant.  An  approved  direct 


move  management  services  provider 
applicant's  scope  of  operations  must  be 
identical  to  that  of  the  appUcable  scope 
of  operations  currentiy  in  place  in 
CHAMP. 


xx-207.  Continued  Participation 

A.  General.  Once  an  applicant  has 
been  approved  to  participate  in  the 
move  management  services  pixjgram, 
continued  participation  is  contingent 
upon:  (1)  The  participant's  showing  a 
willingness  and  ability  to  meet  the 
transportation  requirements  of  the 
United  States  Govenmient  and  to 
comply  with  all  provisions  of  the  HTOS. 
and  (2)  the  participant's  satisfactorily 
maintaining  financial  responsibility, 
working  capital,  and  other  financial, 
technical,  and  quality  control  processes 
and  management  resources  to  perform 
under  the  HTOS. 

B.  Continuation  Of  ISO  9000 
certification.  If  an  applicant's  approval 
is  predicated  in  part  on  ISO  9000 
certification  and  the  certification  lapses 
or  is  terminated  by  the  certffication 
registrar,  the  applicant  participant's 
approval  will  become  conditional.  The 
approval  will  remain  conditional  until 
the  participant  successfully  complies 
with  all  requirements  waived  due  to  its 
ISO  9000  certification,  provided  that  if 
the  participant  fails  to  meet  evaluation 
standards,  GSi^will  terminate  its 
approval. 

C.  Continuation  of  performance  bond 
(applicable  only  to  broker  participants). 
If  at  any  time  a  broker  participant's 
performance  bond  is  canceled  and  not 
replaced  with  an  acceptable  new  bond, 
GSA  will  immediately  terminate  the 
broker's  participation  in  the  program. 

D.  Assignment  of  rights.  Except  for 
assignment  of  payment  of  the  broker's  or 
direct  move  management  provider's 
original  bills  to  a  bank  for  collection, 
GSA  will  immediately  terminate  a 
broker's  or  direct  move  management 
provider's  approval  if  it  exercises  any 
right  under  a  currentiy  existing 
agreement  or  enters  into  an  agreement 
with  a  party(ies)  not  subject  to  its 
control  which  in  any  way  infringes, 
controverts,  or  otherwise  subordinates 
or  prevents  it  from  unilaterally  deciding 
whether  it  will  or  will  not  submit  a 
claim  or  file  suit  against  the 
Government  or  pay  a  claim  made  by  the 
Government  after  Govenunent  audit  of 
the  original  bill  for  services  performed 
under  this  HTOS. 

E.  Submission  of  false  information. 
Willful  submission  of  false  information 
on  any  document  furnished  by  an 
applicant  or  a  participating  broker  or 
direct  move  management  services 
provider  pursuant  to  this  HTOS  is 
punishable  by  fines,  imprisonment,  or 


both  (U.S.  Code  titie  18,  section  1001), 
and  may  result  in  denial  or  termination 
of  approval  to  participate  in  the  move 
management  services  program.  Federal 
user  agencies  are  responsible  for 
selection  of  a  broker  or  direct  move 
management  services  provider  which 
best  serves  its  needs  and  final 
evaluation  of  the  selected  bmker's  or 
provider's  performance.  If  itis  later 
discovered  tiiat  a  broker  or  direct  move 
management  services  provider  was  in 
Common  Financial  and  Administrative 
Control  (CFAC)  and  did  not  disclose 
that  fact,  GSA  will  terminate  its 
approval. 

Subsection  D— Agreement  to  AUde 

xx-300.  Acceptance  of  These  Terms  and 
Conditions 

A  broker  or  direct  move  management 
services  provider  desiring  to  participate 
in  the  move  management  services 
program  established  under  this  HTOS 
section  XX  must,  for  approval 
consideration,  complete  the  following 
statement  and  return  this  entire 
document  to  the  General  Services 
Administifltion,  Centralized  Household 
Goods  Traffic  Management  Program 
(6FBX),  1500  East  Bannister  Road. 
Kansas  City.  Nto  64131: 

Request  to  Pardcipate  and  Agreement 
to  Abide  by  the  Terms  and  Conditions 
of  the  General  Service  Administration's 
Centralized  Household  Goods  Tr«£Bc 
Management  Program 

By  signing  below,  I,  a  fully  authorized 
representative  of  the  (indicate  one] 
(broker)  or  (direct  move  management 
services  provider),  represent  that  I  have 
read  and  understand  the  terms  and 
conditions  contained  herehi  and  that  I 
for  and  on  behalf  of  the  (indicate  one] 
(broker)  or  (direct  move  management 
services  provider)  agree  to  all  terms  and 
conditions  of  the  HTOS. 
Applicant  Name: 
Si^jiature  and  Date: 
Pnnted  Name: 
Titie: 

Street  Address: 
City.  State  and  Zip: 
Telephone  No.: 
Fax  No.: 
E-mail  Address: 

VG-13.  Cancellation  of  tiiis 
agreement. 

Except  as  otherwise  provided  in  this 
HTOS,  this  agreement  may  be  canceled 
by  the  broker  or  direct  move 
management  services  provider,  as 
applicable,  or  the  General  Services 
Administration  upon  such  terms  and 
conditions  as  are  mutually  acceptable  to 
the  parties. 

VG-14.  Acceptance  by  the 
Government. 
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Accepted  by  the  General  Services 
Administration: 
[Typed  name) 

Manager.  GSA  Centralized  Household  Goods 
Traffic  Management  Program 
Dated:  November  26, 1997. 
Janice  Sandwen, 

Director.  Tmvel  and  Transportation 
Management  Staff. 
(FR  Doc.  97-31779  Filed  12-3-«7:  8:45  am] 

■HJJNQ  COOE  ta2a-t4-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  comprehensive 
conservation  plan  (CCP)  and 
environmental  documents,  pursuant  to 
the  National  Environmental  Policy  Act 
and  its  implementing  regulations,  for 
Rachel  Carson  National  Wildlife  Refuge, 
York  and  Cumberland  Counties,  Maine; 
and  Great  Bay  National  Wildlife  Refuge, 
Rockingham  County,  New  Hampshire. 
The  Service  is  furnishing  this  notice  in 
compliance  with  Service  CCP  policy: 

(1)  to  advise  other  agencies  and  the 
public  of  our  intentions,  and 

(2)  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to 
include  in  the  environmental 
documents. 

DATES:  Written  comments  should  be 
received  on  or  before  January  5,  1998. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to  one  of 
the  following: 
Refuge  Manager,  Rachel  Carson  National 

Wildlife  Refuge,  321  Port  Road,  Wells, 

Maine  04090 
Refuge  Manager,  Great  Bay  National 

Wildlife  Refuge,  336  Nimble  Hill 

Road,  Newington,  New  Hampshire 

03801. 
SUPPt.EMEMTARY  INFORMATION:  It  is  U.S. 
Fish  and  Wildlife  Service  policy  to  have 
all  lands  within  the  National  Wildlife 
Refuge  System  managed  in  accordance 
with  an  approved  CCP.  The  CCP  guides 
management  decisions  and  identifies 
refuge  goals,  long-range  objectives,  and 
strategies  for  achieving  refuge  purposes. 
The  planning  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  public  use,  and  cultural 
resources.  Public  input  into  this 
planning  process  is  essential.  The  CCP 
will  provide  other  agencies  and  the 


public  with  a  clear  understanding  of  the 
desired  conditions  for  the  Refuges  and 
how  the  Service  will  implement 
management  strategies. 

The  Service  will  solicit  information 
from  the  public  via  open  houses, 
meetings,  and  written  comments. 
Special  mailings,  newspaper  articles, 
and  announcements  will  inform  people 
in  the  general  area  near  each  refuge  of 
the  time  and  place  of  such  opportunities 
for  public  input  to  the  CCP. 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.).  NEPA 
Regulations  (40  CFR  parts  1 500-1 508)r 
other  appropriate  Federal  laws  and 
regulations,  including  the  National 
Wildlife  Refuge  System  Improved  Act  of 
1997,  Executive  Order  12996,  and 
Service  policies  and  procedures  for 
compliance  with  those  regulations. 

We  estimate  that  the  draft 
environmental  documents  will  be 
available  by  November,  1998. 

Dated:  November  24, 1997. 
Ronald  E.  LambertMNi, 
Regional  Director.  U.S.  Fish  and  Wildlife 
Service,  Hadley,  h4assachusetts. 
[FR  Doc.  97-31749  Filed  12-3-97;  8:45  am] 

BlUJNa  COOC  4310-S6-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Lower  Sioux  Indian  Community  of 
Minnesota 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  SUt.  586,  18 
U.S.C.  1161,  as  interpreted  by  the 
Supreme  Court  in  FUce  v.  Rehner.  463 
U.S.  713  (1983).  I  certify  that  the  Lower 
Sioux  Indian  Community  of  Minnesota 
Liquor  Control  Ordinance  was  duly 
adopted  and  certified  by  Resolution  No. 
39-97  of  the  Lower  Sioux  Indian 
Community  Council  on  March  25, 1997. 
The  ordinance  provides  for  the 
regulation,  sale  possession  and  use  of 
alcoholic  liquor  and  beer  within  the 
Tribe's  jurisdiction. 
DATES:  This  ordinance  is  effective  as  of 
December  4,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Cordova,  Office  of  Tribal  Services,  1849 
C  Street.  N.W.,  MS  4641  MIB, 


Washington,  D.C.  20240-4401; 
telephone*(202)  208-4401. 
SUPPlfMENTARY  INFORMATION:  The  Lower 
Sioux  Indian  Community  of  Minnesota 
Liquor  Ordinance  is  to  read  as  follows: 

Lower  Sioux  Indian  Community  in 
Minnesota 

(Resolution  No.  39-97] 

Be  it  resolved  that  the  following 
LIQUOR  CONTROL  ORDINANCE  is 
hereby  adopted  by  the  Lower  Sioux 
Community  Council. 

I  certify  that  Resolution  No.  39-97   • 
was  duly  adopted  by  the  Lower  Sioux 
Community  Council  at  a  meeting  held 
on  the  25th  day  of  March  ,  1997,  a 
quorum  being  present,  by  a  vote  of  4  in 
favor,  0  opposed,  and  0  abstaining. 
Betty  Lee, 
Secretary. 

Liquor  Control  Ordinance;  Lower  Sionx 
Indian  Community  in  Minnesota 

Section  1.  Requirement  of  License 

No  person  shall  sell  alcoholic 
beverages  within  the  Indian  Coimtry 
that  lies  within  the  jurisdiction  of  the 
Lower  Sioux  Indian  Community,  unless 
such  sale  meets  the  requirements  of  this 
Ordinance  and  takes  place  pursuant  to 
a  license  issued  by  the  Lower  Sioux 
Community  Council  under  this 
Ordinance. 

Section  2.  Definitions 

For  purposes  of  this  Ordinance,  the 
following  terms  have  the  meanings 
given  them. 

Subd.  1.  "Alcoholic  beverage"  shall 
mean  any  beverage  containing  more 
than  one-half  of  one  percent  alcohol  by 
volume. 

Subd.  2.  "Community"  shall  mean  the 
Lower  Sioux  Indian  Commimity  in 
Minnesota. 

Subd.  3.  "Community  Council"  shall 
mean  the  Community  Council  of  the 
Lower  Sioux  Indian  Community  in 
Minnesota. 

Subd.  4.  "Community  Court"  shall 
mean  the  Court  of  the  Lower  Sioux 
Indian  Community. 

Section  3.  Licenses 

Subd.  1.  On-Sale  Licenses.  Licenses 
for  the  sale  of  alcoholic  beverages  for 
consumption  on  the  premises  of  sale 
within  the  Indian  Country  that  lies 
within  the  jurisdiction  of  the 
Community  may  be  issued  by  the 
Community  Council  only  to  an 
organization  wholly  owned  by  the 
Community,  to  a  subordinate 
organization  of  the  Community 
chartered  under  the  provisions  of 
Article  V,  section  (n)  of  the  Community 
Constitution,  or  to  a  person  under 
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contract  with  the  Community  or  such  a 
subordinate  organization. 

Subd.  2.  Off-Sale  Licenses.  Not  more 
than  two  licenses  for  (he  sale  of 
alcoholic  beverages  for  consumption  off 
the  premises  of  sale  within  the  Indian 
Countiy  that  lies  within  the  jurisdiction 
of  the  Community  may  be  issued  by  the 
Community  Council;  and  such  licenses, 
if  issued,  shall  be  only  to  an 
organization  wholly  owned  by  the 
Community,  to  a  subordinate 
organization  of  the  Community 
chartered  under  the  provisions  of 
Article  V,  section  (n)  of  the  Community 
Constitution,  or  to  a  person  under 
contract  with  the  Community  or  such  a 
subordinate  organization. 

Section  4.  Applications:  Required 
Information 

Applications  for  a  license  to  sell 
alcoholic  beverages  under  this 
Ordinance  shall  be  submitted  in  writing 
to  the  Community  Coimcil,  on  a  form 
prepared  by  the  Community  Council. 
The  application  shall  contain  the 
following  information: 

Subd.  1.  Name  and  Address.  The 
application  shall  set  forth  the  name  and 
address  of  the  applicant. 

Subd.  2.  Relationship  to  Community. 
The  application  shall  set  forth  whether 
the  applicant  is  an  organization  wholly 
owned  by  the  Community,  a 
subordinate  organization  of  the 
Community  chartered  under  the 
provisions  of  Article  V,  section  (n)  of 
the  Community  Constitution,  or  a 
person  under  contract  with  the 
Community  or  such  an  organization. 

Subd.  3.  Proposed  Location.  The 
application  shall  describe  specifically 
the  land  or  building  where  the  applicant 
will  sell  alcoholic  bisverages. 

Subd.  4.  State  Law  Requirements.  The 
application  shall  contain  an 
acknowledgment  that  the  applicant 
conforms  to  the  requirements  of  the 
laws  of  the  State  of  Minnesota  as  they 
relate  to  the  obtaining  of  liquor  licenses 
elsewhere  in  the  State  of  Minnesota,  and 
that  the  applicant  will  conform  to  the 
requirements  of  the  State  of  Minnesota 
as  they  relate  to  transactions  involving 
alcoholic  beverages  elsewhere  in  the 
State  of  Minnesota. 

Subd.  5.  Signature.  The  application 
shall  be  dated  and  signed  by  the 
applicant,  if  tiie  applicant  is  a  natural 
person,  or  by  the  person  authorized  to 
legally  bind  the  applicant  to  compliance 
with  the  terms  of  this  Ordinance,  if  the 
applicant  is  an  organization,  and  such 
signature  shall  constitute  an 
acknowledgment  that  the  provisions  of 
this  Ordinance  shall  apply  to  any 
license  issued  hereunder. 


Section  5.  Finding  Prerequisite  to 
License  Issuance 

Licenses  for  the  sale  of  alcoholic 
beverages  may  be  issued  by  the 
Community  Council  if  the  Community 
Council  finds,  in  its  sound  discretion, 
on  the  basis  of  the  facts  disclosed  by  the 
application  and  by  such  additional 
information  as  the  Community  Council 
may  deem  relevant,  that  such  issuance 
is  in  the  best  interests  of  the 
Community,  and  that  the  licensing 
requirements  of  the  State  of  Minnesota 
have  been  met  by  the  applicant.  The 
Community  Council  may  reject  any 
application  for  a  license,  or  for  a 
renewal  of  a  license,  if  the  applicant 
previously  has  committed  acts  which 
have  resulted  in  the  suspension  or 
revocation  of  a  license  under  this 
Ordinance  or  under  the  laws  of  the  State 
of  Minnesota,  or  if  the  Community 
Council  is  of  the  view,  in  its  sound 
discretion,  that  granting  the  application 
would  not  be  in  the  best  interests  of  the 
Community.  The  Community  Council 
shall  state,  in  writing,  its  reasons  for 
granting  or  denying  each  application. 

Section  6.  Requirements  Contained  in 
Licenses 

Licenses  for  the  sale  of  alcoholic 
beverages  shall  contain  the  following 
requirements: 

Subd.  1.  Conformance  to  Community 
and  State  Law.  Each  license  shall 
require  its  holder  to  conform  its 
operations  to  the  laws  of  the  State  of 
Minnesota  that  relate  to  the  sale  or 
possession  of  alcoholic  beverages,  and 
the  continued  effectiveness  of  each 
license  shall  be  expressly  conditioned 
upon  the  compliance  of  its  holder  with 
all  provisions  of  this  Ordinance  and  the 
laws  of  the  State  of  Minnesota  that 
relate  to  the  sale  or  possession  of 
alcoholic  beverages. 

Subd.  2.  Terms;  Renewals.  Each 
license  shall  state  the  term  of  its 
effectiveness.  No  license  shall  be 
effective  for  a  term'  of  more  than  three 
years  from  the  date  of  its  issuance,  and 
each  renewal  thereof  shall  be  subject  to 
the  same  procedures  that  apply  to  the 
initial  issuance  of  a  license. 

Section  7.  Inspection  of  Premises 

The  Community  Council,  and  its 
officers  and  agents  designated  in  writing 
for  such  purposes,  shall  have  the 
authority,  with  or  without  notice,  to 
inspect  the  premises  of  any  licensee 
under  this  Ordinance  during  normal 
business  hours. 


Section  8.  Suspension  and  Revocation- 
Procedures 

The  Community  Council  shall  have 
the  authority  to  suspend  or  revoke  any 


license  issued  under  this  Ordinance, 
under  the  following  procedures: 

Subd.  1.  Written  Notice  to  Licensee. 
Upon  receiving  information  giving  the 
Community  Council  probable  cause  to 
conclude  that  a  licensee  under  this 
Ordinance  may  have  violated  the  terms 
of  the  license  or  applicable  law,  the 
Community  Council  shall  give  the 
licensee  written  notice  of  the  apparent 
violation  and,  if  the  Community  Council 
so  determines,  that  the  Community 
Council  intends  to  suspend  or  revoke 
the  licensee's  license.  Such  notice  shall 
specify  the  grounds  for  the  proposed 
suspension  or  revocation,  and  shall  be 
served  personally  upon  the  licensee,  or 
sent  by  certified  mail  to  the  licensee, 
return  receipt  requested. 

Subd.  2.  Temporary  Emergency 
Suspension.  If,  in  the  judgment  of  the 
Community  Council,  the  actions  of  a 
licensee  pose  an  immediate  threat  of 
irreparable  harm  to  the  Commimify  or 
the  public,  the  Commimity  Council 
may,  by  issuing  the  vmtten  notice 
required  by  this  section,  immediately 
suspend  the  licensee's  license.  The 
written  notice  shall  state  the  reasons 
which  justify  such  immediate 
suspension. 

Subd.  3.  Right  to  Request  Hearing; 
Effect  of  Failure  to  Request  Hearing. 
Any  licensee  who  receives  notice  of  a 
proposed  suspension  or  revocation  may 
request  a  hearing  by  the  Community 
Council  by  sending  a  written  request 
therefor,  certified  mail,  return  receipt 
requested,  to  the  Chairman  of  the 
Community  Council  within  seven  days 
of  the  licensee's  receipt  of  the 
Community  Council's  notice.  If  after 
receipt  of  a  notice  of  a  proposed 
suspension  or  revocation,  a  licensee 
fails  to  timely  request  a  hearing,  the 
Community  Council  may  without  a 
hearing  suspend  or  revoke  the  licensee's 
license,  and  the  licensee  shall  have  no 
right  to  any  further  review  of  such 
action  by  the  Community  Court  under 
Section  9  of  this  Ordinance. 

Subd.  4.  Time  of  Hearing.  Upon 
receipt  of  a  timely  request  for  hearing 
under  this  Ordinance,  the  Conmiunity 
Council  shall  set  a  date  for  a  hearing  on 
the  revocation  or  suspension  of  a 
license,  which  date  shall  be  not  later 
than  thirty  days  from  the  date  of  the 
Community  Coimcil's  receipt  of  the 
hearing  request,  provided  that  if  the 
license  has  been  the  subject  of  an 
emergency  suspension,  the  hearing  shall 
be  held  not  later  than  seven  days  from 
the  date  of  the  Community  Council's 
receipt  of  the  hearing  request. 

Subd.  5.  Evidence  at  Hearing.  At  a 
hearing  held  under  this  Ordinance,  the 
licensee  shall  be  permitted  to  present 
evidence  with  respect  to  its  compliance 
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with  the  terms  of  its  license  and 
applicable  law.  In  reaching  its  decision, 
the  Community  Council  may  consider 
such  evidence,  together  with  all  other 
evidence  it  deems  relevant.  Following  a 
hearing,  if  in  the  judgment  of  the 
Community  Council  the  licensee  has  not 
complied  with  the  terms  of  its  license 
and  applicable  law,  the  Community 
Council  shall  suspend  or  revoke  its 
license:  and  if  in  the  judgment  of  the 
Community  Coimcil  the  terms  of  the 
license  and  applicable  law  have  been 
complied  wiUi.  the  proceedings  shall  be 
dismissed.  Decisions  of  the  Community 
Council  to  suspend  or  revoke  a  license. 
or  to  dismiss  suspension  or  revocation 
proceedings,  shall  be  in  writing,  and 
shall  be  subject  to  review  only  imder  the 
provisions  of  Section  9  of  this 
Ordinance. 

Subd.  6.  Suspension  or  Revocation 
Sole  Community  Sanction.  Suspension 
or  revocation  of  a  license  shall  be  the 
sole  sanction  which  the  Community 
Council  shall  impose  for  a  licensee's 
noncompliance  with  this  Ordinance.  No 
civil  or  criminal  penalties  shall  be- 
imposed  by  the  Community  Coun^l 
upon  a  licensee  under  this  Ordinance. 

Section  9.  Review  of  Community 
Council  Decisions 

Any  person  or  organization  which  has 
applied  for  a  license  or  a  renewal  of  a 
license  and  to  which  a  license  has  b^n 
denied  under  Section  5  of  this 
Ordinance,  and  any  licensee  whose 
license  has  been  suspended  or  revoked 
by  the  Community  Council  after  a 
hearing  under  Section  8  of  this 
Ordinance,  may  seek  review  of  the 
decision  of  the  Community  Council  by 
filing  a  civil  action  in  the  Community 
Court  within  thirty  days  after  the 
decision  is  rendered.  Such  actions  shall 
be  heard  under  the  provisions  of  the 
Judicial  Code  of  the  Community,  and 
the  Community  herewith  waives  its 
sovereign  immunity  from  unconsented 
suit  as  to  such  actions.  The  jurisdiction 
of  the  Community  Court  to  review 
decisions  of  the  Community  Council 
under  this  Ordinance  shall  be  exclusive 
of  all  other  courts. 

Subd.  1 .  Standard  of  Review.  The 
Community  Court  shall  reverse  the 
decision  of  the  Community  Coimcil 
only  if  clear  and  convincing  evidence 
supports  the  conclusion  that  the 
Community  Council  abused  its 
discretion,  or  denied  the  licensee  due 
process  or  equal  protection  of  the  laws 
in  contravention  of  the  Indian  Qvil 
Rights  Act  of  1988,  25  U.S.C.  §  1302. 

Subd.  2.  Effect  of  Decision  Pending 
Appeal.  The  decision  of  the  Community 
Council  denying,  suspending,  or 
revoking  a  license  shall  be  effective 


pending  appeal  from  the  decision. 
unless  the  Community  Court  decides, 
following  an  evidentiary  hearing,  that  it 
is  highly  likely  that  the  appellant  will 
succeed  on  the  merits  of  the  appeal  and 
issues  an  order  accordingly. 

Dated:  November  19, 1997. 
Kevin  Cover, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  97-31747  Filed  12-3-97;  8:45  am] 

BNJJNQCOOC  4910-«>-r 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Puablo  of  Mala  Uquor  Ordlnanca 

agency:  Bureau  of  Indian  AfEaixs, 

Interior. 

action:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15.  1953.  67  Stat.  586. 18 
U.S.C  1161.  I  certify  that  Resolution  No. 
97-045.  enacting  the  Liquor  Ordinance 
of  the  Pueblo  of  Isleta  was  duly  adopted 
by  the  Pueblo  of  Isleta  on  July  17,  1997. 
The  Ordinance  provides  for  the 
regulation  of  the  activities  of  the 
regulation,  manufacture,  distribution, 
possession,  sale,  and  consumption  of 
liquor  on  the  Pueblo  of  Isleta  lands 
under  the  jurisdiction  of  the  Pueblo  of 
Isleta,  the  provisions  for  criminal 
jurisdiction  to  be  exercised  in  acordance 
with  applicable  Federal  case  law, 
statutes,  and  regulations. 
DATES:  This  Ordinance  is  effective  as  of 
December  4,  1997. 
FOA  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing,  Division  of  Tribal 
Government  Services,  1849  C  Street, 
NW.,  MS  4641-MIB,  Washington,  DC 
20240-4001:  telephone  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  The 
Liquor  Ordinance  of  the  Pueblo  of  Isleta 
is  to  read  as  follows: 

Pueblo  of  Isleta  Liquor  Ordinance 

Section  1 
Introduction 

A.  Title.  The  tide  of  this  ordinance 
shall  be  the  Liquor  Ordinance  of  the 
Pueblo  of  Isleta. 

B.  Authority.  This  ordinance  is  being 
passed  and  enacted  in  accordance  with 
the  inherent  governmental  powers  of  the 
Pueblo  of  Isleta,  and  specifically  under 
Article  V,  Section  2(e)  of  the  Pueblo  of 
Isleta  Constitution.  This  Ordinance  is  in 
conformance  with  the  laws  of  New 
Mexico,  as  required  in  18  U.S.C.  1161. 


C.  Purpose.  The  purpose  of  this 
ordinance  is  to  regulate  the  sale  of 
intoxicating  liquor  within  the  exterior 
boundaries  of  Uie  ^eblo  of  Isleta. 

Section  2  , 

Definitions 

"Governor"  means  the  Governor  of 
the  Pueblo  of  Isleta  or  his  designee. 

"Individuals  employed  by  the 
Pueblo"  means  persons  who  are  tribal 
employees. 

"Intoxicating  beverage"  includes  the 
four  varieties  of  liquor  commonly 
referred  to  as  alcohol,  spirits,  wine,  and 
beer,  and  all  fermented,  spiritous, 
vinous,  or  malt  liquor,  or  combinations 
thereof,  and  mixed  liquor,  a  part  of 
which  is  fermented,  spiritous,  vinous,  or 
malt  liquor,  or  otherwise  intoxicating, 
and  every  liquid  or  solid  or  semisolid  or 
other  substance,  patented  or  not, 
containing  alcohol,  spirits,  wine,  or 
beer. 

"Licensed  establishment"  means  a 
physical  area  of  Pueblo  of  Isleta  tribal 
land  designated  by  the  Pueblo  of  Isleta 
Tribal  Council  as  a  licensed 
establishment  for  the  purpose  of  selling 
intoxicating  beverages.  Designation  by 
the  Tribal  Council  must  show  the 
perimeters  of  the  land  and  building  of 
the  establishment.  A  map  and  general 
description  will  be  required. 

"Minor"  means  any  person  under  the 
age  of  twenty-one  (21)  years. 
"Permittee"  means  a  person  employed 
by  the  Pueblo  of  Isleta  and  authorized 
by  the  Pueblo  of  Isleta  Tribal  Council  to 
sell  and  serve  intoxicating  beverages, 
the  permit  for  such  designation  having 
been  issued  pursuant  to  Section  6  of  this 
Ordinance. 

"Pueblo"  means  the  Pueblo  of  Isleta, 
a  federally-recognized  tribe  of  Indians, 
located  within  the  exterior  boundaries 
of  the  State  of  New  Mexico. 

Section  3 

General 

The  sale  of  intoxicating  beverages 
shall  be  lawful  within  the  exterior 
boundaries  of  the  Pueblo  of  Isleta  and 
all  other  lands  of  the  Pueblo  over  which 
the  Pueblo  has  jiuisdiction  if  such  sale 
is  made  in  conformance  with  New 
Mexico  state  law,  if  applicable,  and 
authorized  by  this  Ordinance. 

Section  4 

Location  of  Sales 

All  sales  of  intoxicating  beverages 
must  be  made  at  establishments  which 
are  wholly  owned  and  operated  by  the 
Pueblo  and  which  are  duly  licensed  to 
engage  in  such  sales  by  the  Pueblo.  No 
licensed  establishment  shall  be  located 
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closer  than  500  feet  from  any  church, 
school,  or  military  installation.  A 
licensed  establishment  will  be 
specifically  designated  so  as  to  permit 
sales  either  by  the  package  or  by  the 
drink. 

Section  5 

Sales  Allowed 

Only  individuals  employed  by  the 
Pueblo  and  specifically  authorized  by 
the  Pueblo  of  Isleta  Tribal  Council  may 
engage  in  the  sale  of  intoxicating 
beverages  within  the  exterior 
boundaries  of  the  Pueblo  of  Isleta  and  in 
accordance  with  this  Ordinance. 
Section  6 
Permits 

Only  individuals  employed  by  the 
Pueblo  of  Isleta  and  specifically 
authorized  by  the  Pueblo  of  Isleta  Tribal 
Council  may  sell  and  serve  intoxicating 
beverages: 

A.  Permit  Procedure. 

1.  Only  persons  authorized  by  the 
Pueblo  of  Isleta  Tribal  Council  may  be 
duly  granted  a  permit  to  sell 
intoxicating  beverages. 

2.  A  person  applying  for  a  permit 
must  furnish  to  the  Governor  and  Tribal 
Council  a  completed  application  for  a 
"Liquor  Permit."  Such  application  must 
contain,  among  other  tilings,  the 
following  information: 

(a)  An  exhaustive  listing  of  all  jobs, 
businesses,  and  other  employment  for 
the  immediately  preceding  ten  years; 

(b)  A  listing  of  all  residences  for  the 
immediately  preceding  ten  years, 
including  siieet  address,  city,  and  state, 
and  dates  of  residence  at  each  different 
location; 

(c)  A  list  of  every  liquor  license  or 
permit,  by  number  and  state,  in  which 
die  applicant  has  directly  or  indirectly, 
owned  or  had  any  interest; 

(d)  Detail  with  respect  to  past 
criminal  activity,  including  conviction 
for  any  felony,  conviction  for  any 
misdemeanors,  and  conviction  for  a 
violation  of  any  federal  or  state  liquor 
control  act  in  any  calendar  year,  except 
that  traffic  offenses  need  not  be  listed; 

(e)  Detail  as  to  whether  the  applicant 
ever  applied  for  a  liquor  license  or 
permit  from  any  govenunental  entity 
and  was  denied  and  die  reasons  for  any 
denial. 

3.  The  applicant  shall  provide  two 
complete  sets  of  fingerprints  on  a  form 
designated;  the  costs  associated  with 
supplying  die  complete  sets  and  die 
investigation  tiiereafter  will  be  borne 
exclusively  by  Uie  applicant. 

4.  The  applicant  must  give  his 
consent  that  the  fingerprints  may  be 
processed  by  local  and  national  law 
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enforcement  agencies  and  all  other 
available  agencies.  If  die  search,  by 
virtue  of  the  fingerprint  submission, 
reveals  any  adverse  information  which 
was  not  shown  by  the  applicant  on  die 
application,  die  applicant  will  be  given 
an  opportunity  to  explain  the 
circumstance  of  such  omission  or 
challenge  the  authenticity  of  the 
revealed  information. 

B.  Granting.  Denial,  Termination  or 
Revocation  of  Permit.  The  granting, 
denial,  termination,  or  revocation  of  a 
permit  to  an  applicant  will  be  within 
the  discretion  of  die  Pueblo  of  Isleta 
Tribal  Council.  The  Govemtw.  after 
reviewing  the  application  and  making 
appropriate  inquiry,  will  make  a 
recommendation  to  the  Tribal  Council. 
The  following  classes  of  persons  shall 
be  prohibited  fix)m  being  granted  a 
permit  to  sell  or  serve  intoxicating 
beverages: 

1.  Any  person  convicted  of  a  felony; 

2.  A  minor. 
Upon  termination  of  employment 

with  the  Pueblo,  an  individual's 
authorization  shall  be  revoked  as  of  said 
employee's  termination  date. 

Revocation  of  a  permit  will  occur  only 
following  an  opportunity  to  be  heard. 

C.  Licensed  Establishments.  Sales  of 
intoxicating  beverages  will  occur  only  at 
establishments  wholly  owned  and 
operated  by  die  Pueblo  and  duly 
licensed  by  die  Pueblo.  The  license  for 
an  establishment  must  show  the 
perimeters  of  the  land  and  building  of 
the  establishment.  A  map  and  general 
description  will  be  required.  A  parcel  of 
land  not  containing  a  building,  so  long 
as  the  perimeters  thereof  are  defined, 
may  be  a  Licensed  Establishment, 
including  but  not  limited  to  areas 
within  a  golf  course. 

D.  Prohibited  Sales  and  Pmctices. 
No  permittee  shall: 

1.  Sell,  serve,  or  dispense  intoxicating 
beverages  to  any  person  who  is 
obviously  intoxicated; 

2.  Award  intoxicating  beverages  as 
prizes; 

3.  Sell  intoxicating  beverages  at  a 
drive-up  or  walk-up  window; 

4.  Sell  intoxicating  beverages  to  a 
minor  who  has  not  attained  the  age  of 
twenty-one  (21); 

5.  Knowingly  sell  intoxicating 
beverages  to  an  adult  purchasing  such 
liquor  on  behalf  of  a  minor  or  an 
intoxicated  person. 

6.  Allow  a  person  to  bring 
intoxicating  beverages  onto  the  premises 
of  a  Licensed  Establishment  for  the 
purposes  of  consuming  diem  himself,  or 
providing  them  to  other  individuals. 


Section  7 
Penalties 


A.  Criminal  Penalties. 

1.  A  permittee  who  is  found  guilty  of 
violating  any  portion  of  diis  Ordinance 
shall  have  his/her  permit  immediately 
revoked  and  such  individual  shall  be 
subject  to  a  fine  not  to  exceed  $500.00 
for  each  violation. 

2.  Any  person  who  is  found  guilty  of 
purchasing  intoxicating  beverages  on 
behalf  of  a  minor  or  an  intoxicated 
person  shall  be  subject  to  a  fine  of 
$500.00  for  each  violation  or  one  (1) 
month  in  jail. 

3.  Any  minor  attempting  to  purchase 
intoxicating  beverages  or  found  in 
possession  of  intoxicating  beverages 
shall  be  fined  not  more  than  $500.00  for 
each  violation. 

4.  Any  person  who  is  found  guilty  of 
having  made  any  false  statement  or 
concealed  any  material  facts  in  his 
application  for  die  permit  granted  him 
pursuant  to  the  provisions  of  this 
Ordinance  shall  be  immediately 
discharged  fitjm  employment  and  fined 
not  more  than  $500.00  for  each 
violation. 

B.  Civil  Penalties. 

1.  Any  permittee  violating  any 
provision  of  this  Ordinance  or 
regulations  promulgated  hereunder  may 
be  subject  to  immediate  revocation  of 
his  permit  as  well  as  immediate 
termination  of  his  employment.  - 

2.  Any  person  possessing  intoxicating 
beverages  in  violation  of  diis  Ordinance 
will  be  subject  to  having  those  beverages 
summarily  confiscated  by  an  audiorized 
person.  Confiscation  will  not  preclude 
other  civil  and  criminal  penalties. 

Section  8 

Rules  and  Regulations 

The  Tribal  Council  may  adopt  and 
enforce  rules  and  regulations  to 
implement  this  Ordinance.  The  rules 
and  regulations  will  be  in  conformance 
with  N^w  Mexico  state  law,  if 
applicable,  and  widi  diis  Ordinance. 
Section  9 
Citations;  Enforcement 

Citations  for  violations  of  a  provision 
of  this  Ordinance  or  rules  or  regulations 
promulgated  hereunder  may  be  issued 
by  an  officer  of  die  Pueblo  of  Isleta 
police  department  or  any  person 
authorized  by  the  Governor. 

Section  10 

Repeal 

This  Ordinance  repeals  the  prior 
Liquor  Ordinance  of  the  Pueblo  of  Isleta. 
enacted  in  1969.  This  repeal  shall  be  . 
effective  on  December  4,  1997. 
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Section  11 
Severability 

In  the  event  any  provision  of  this 
Ordinance  is  declared  invaUd  or 
unconstitutional  by  a  court  of 
competent  jurisdiction,  all  other 
provisions  shall  not  be  affected  and 
shall  remain  in  full  force  and  effect. 

Section  12 

Sovereign  Immunity 

The  sovereign  immunity  of  the  Pueblo 
of  Isleta  shall  not  be  waived  by  this 
Ordinance. 

Dated:  November  19, 1997. 
Kevin  Gover, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  97-31746  Filed  12-3-97;  8:45  am] 
BNJJNQ  COOe  4310-Oa-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Rdanagenienl 
[NV-020-1990-01] 

Fiofida  Canyon  Mine  Expansion  and 
Compreliensive  Reclamation  Plan, 
Environmental  Impact  Statement 
Record  of  Decision  and  Plan  of 
Operations  Approval 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability,  Record  of 
Decision  and  Plan  of  Operations 
Approval  for  Florida  Canyon  Mining 
Company's  Mine  Expansion  and 
Comprehensive  Reclamation  Plan 
Project. 

DATES:  The  Record  of  Decision  and  Plan 
of  Operations  Approval  will  he 
distributed  and  niftde  available  to  the 
public  on  December  2, 1997.  Anyone 
wishing  to  appeal  the  Record  of 
Decisions  has  30  days  following  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  The  appeal  must  be 
postmarked  no  later  than  January  5, 
1998. 

ADDRESSES:  A  copy  of  the  Record  of 
Decision  can  be  obtained  from:  Bureau 
of  Land  Management,  Winnemucca 
Field  Office.  5100  East  Winnemucca 
Boulevard,  Winnemucca,  Nevada  89445. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Ken  Loda,  Project  NEPA  Coordinator,  at 
the  above  Winnemucca  Field  Office 
address,  phone  (702)  623-1500,  or  email 
<kloda9nv.blm.gov>. 
SUPPlfMENTARY  INFORMATKM:  The 
Record  of  Decision  consists  of  the  action 
proposed  in  the  Plan  of  Operation  and 
analyzed  in  the  Draft  and  Final 
Environmental  Impact  Statements.  The 
agency  Preferred  Alternative  includes 


all  components  of  the  Proposed  Action. 
The  Agency  Preferred  Alternative  is  also 
the  environmentally  preferred 
alternative  incorporating  mitigation  and 
monitoring  measures.  The  Proposed 
Action  consists  of  expanding  mining 
and  ore  processing  activities  at  the 
Florida  Canyon  Mine,  and  a  reclamation 
plan  encompassing  the  entire  operation. 

Dated:  November  26, 1997. 
Ron  Wenker, 

Winnemucca  District  Manager 
(FR  Doc.  97-31750  Filed  12-3-97;  8:45  am] 
BHJJNQ  CODE  4aiO-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-030-0e-1010-00-1784] 

Southwrest  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice;  Resource  Advisory 

Council  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
use),  notice  is  hereby  given  that  the 
Southwest  Resource  Advisory  Council 
(Southwest  RAC)  will  meet  on 
Thursday,  January  8,  1998,  at  Ridgway 
State  Park  south  of  Montrose,  Colorado. 
DATES:  The  meeting  will  be  held  on 
Thursday,  January  8, 1998. 
ADDRESSES:  For  additional  information, 
contact  Roger  Alexander,  Bureau  of 
Land  Management,  Montrose  EHstrict 
Office,  2465  South  Townsend  Avenue. 
Montrose,  Colorado  81401;  telephone 
970-240-5335;  TDD  970-240-5366;  e- 
mail  r2alexan@co.blm.gov 
SUPPlfMBITARY  INFORMATION:  The 
January  8, 1998,  meeting  will  begin  at 
9:00  a.m.  at  Ridgway  State  Park 
Headquarters,  (Dutch  Charlie  entrance) 
on  US  Highway  550  approximately  21 
miles  south  of  Montrose,  Colorado.  The 
agenda  will  include  updates  on  the 
Cunnison  Basin  travel  management 
planning  effort.  Lake  Fork  Project  and 
Squirrel  Exchange,  and  discussions  on 
recreation  guidelines  and  ethics,  and 
road  closures/proliferation.  Time  will  be 
provided  for  public  comments. 

All  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  If  necessary,  a 
per-person  time  limit  may  be 
established  by  the  Montrose  District 
Manager. 


Summary  minutes  for  Council 
meetings  are  maintained  in  the 
Montrose  District  Office  and  on  the 
World  Wide  Web  at  http:// 
www.co.blm.gov/mdo/ 

mdo sw rac.htm  and  are  available  for 

public  inspection  and  reproduction 
within  thirty  (30)  days  following  each 
meeting. 

Dated:  November  24, 1997. 
Jamie  E.  Connell, 
Associate  District  Manager 
(FR  Doc.  97-31751  Filed  12-3-97;  8:45  am] 

MLLMQ  CODE  4310-JS-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Fellowships  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Fellowships 
Panel,  National  Heritage  Fellowships 
Section,  to  the  National  Council  on  the 
Arts  will  be  held  on  December  15-17. 
1997.  The  panel  will  meet  from  9:00 
a.m.  to  10:30  p.m.  on  December  15,  from 
9:00  a.m.  to  6:30  p.m.  on  December  16. 
and  from  9:00  a.m.  to  3:30  p.m.  on 
December  17  in  Room  716  at  the  Nancy 
Hanks  Center,  1100  Peimsylvania 
Avenue,  NW.,  Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  nominations 
for  National  Heritage  Fellowship  awards 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by 
nominees.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20506,  202/682-5532. 
TYY/TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5691. 

Dated:  December  1. 1997. 
Kathy  Plowitz-Worden, 
Panel  Coordinator.  Office  of  Guidelines  and 
Panel  Operations,  National  Endowment  for 
the  Arts. 

(FR  Doc.  97-31868  Filed  12-3-97;  8:45  am] 

eaUNQ  CODE  T537-M-M 


NUCLEAR  REGULATORY 
COMMISSION 

Final  Standard  Review  Plan  for 
Antitrust  Re¥i«ws:  Issuance, 
AvallabllHy 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this  final 
Standard  Review  Plan  (SRP)  for 
Antitrust  Reviews  to  describe  the 
procedures  (prescribed  in  Sections  105 
and  186  of  the  Atomic  Energy  Act  of 
1954,  as  amended)  for  performing 
antitrust  reviews  and  enforcing  antitrust 
license  conditions.  This  SRP  reflects 
current  regulations  and  policy  and  will 
be  updated  as  necessary  to  reflect 
changes  in  NRC  regulations. 

The  revised  text  Tor  the  SRP  for 
Antitrust  Reviews  includes  the 
resolution  of  public  comments  received 
in  response  to  the  draft  version  issued 
on  December  27, 1996  (61  FR  68309). 
The  purpose  of  die  draft  SRP  was  to 
solicit  comments  on  the  ciurent  NRC 
staff  practice  in  carrying  out  the  NRC's 
antitrust  mandate  in  accordance  with 
the  Atomic  Energy  Act,  to  review 
construction  permit  and  operating 
license  applications  and  transfer 
requests,  and  to  enforce  antitrust  license 
conditions. 

The  NRC  has  published  its  Standard 
Review  Plan  for  Antitrust  Reviews 
(NUREG-1574),  under  Section  109, 
Nuclear  Regulatory  Commission 
Appropriation  Authorization,  Public 
Law  96-295.  The  SRP  describes  the 
procedures  used  to  implement  the 
antitrust  review  and  enforcement 
provisions  in  Sections  105  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

The  final  SRP  for  Antitrust  Reviews  is 
a  "rule"  for  the  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  Chapter  8).  The 
staff,  in  consultation  with  the  Office  of 
Management  and  Budget  (0MB),  has 
confirmed  that  this  SRP  is  a  not  a  major 
rule. 

The  final  SRP  for  Antitrust  Reviews 
does  not,  by  itself,  establish  any  new  or 
revised  requirements.  It  incorporates 
previously  established  NRC  staff 


positions,  public  comments  on  the  draft 
SRP  for  Antitrust  Reviews,  and  lessons 
learned  from  completed  reviews  of 
various  restructuring  and  reorganization 
applications.  The  review  guidance  in 
the  SRP  will  be  used  by  the  NRC  staff 
in  evaluating  future  submittals  in 
connection  with  applications  for 
construction  permits,  operating  licenses, 
combined  operating  licenses,  and 
operating  license  transfer  requests. 

The  final  SRP  for  Antitrust  Reviews  is 
being  made  available  to  the  public  as 
part  of  the  NRC's  policy  to  inform  the 
nuclear  industry  and  the  general  public 
of  regulatory  procedures  and  policies. 
The  SRP  will  be  revised  periodically  to 
reflect  changes  to  statutes  and  NRC 
rules  and  regulations. 

Copies  of  NUREG-1574  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Infonsation 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  Cor  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level).  Washington.  DC. 

Dated  at  Rockville,  Maryland,  this  2eth  day 
of  November,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  ILEnig. 
Acting  Chief,  Generic  Issues  and 
Environmental  Profects  Branch.  Division  of 
Reactor  Program  Management,  C^ce  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-31799  Filed  12-9-07;  8:45  am] 
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NUCLEAR  REGULATORY 

[Dodiat  70-70021 

Amendment  to  CertMcaAe  Of 
Compliance  GOP-2  for  the  U.S. 
Enrichment  Corporation,  Portsmoutfi 
Gaseous  Diffusion  Plant,  Portsmouth, 
OH  -S^ 

The  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cimiulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for. 


or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  chanjges 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  described  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  t6  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Difhision  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staff's  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  tiie  Decision  should  be 
permitted  with  particular  refisrence  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  afiiected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  receiv^  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the  * 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
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final  in  60  days,  unless  the  Commission 

grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
Local  Public  Document  Room. 

Date  of  amendment  request:  July  1, 
1997. 

Brief  description  of  amendment:  On 
July  1. 1997,  United  States  Enrichment 
Corporation  (USEC)  submitted  a  request 
to  revise  Issue  3  of  the  Plan  for 
Achieving  Compliance  with  NRC 
Regulations  at  the  Portsmouth  Gaseous 
Diffusion  Plant  (Compliance  Plan)  and 
Chapter  3  of  the  Safety  Analysis  Report 
(SAR).  The  proposed  amendment 
corrects  statements  made  in  Issue  3  of 
the  Compliance  Plan  and  Chapter  3  of 
the  SAR  which  incorrecdy  depict  the 
Autoclave  Locking  Ring  Interlock  . 
System  as  having  two  redundant 
pressure  "switches"  set  at  +0.5  psig  to 
prevent  the  autoclave  from  being 
inadvertently  opened  while  under 
pressure.  In  fact,  the  autoclaves  have 
always  bad  only  one  "switch"  set  at 
+0.5  psig.  o 

The  existing  Commitments  section  of 
Issue  3  of  the  Compliance  Plan  states: 

"In  addition  to  the  safety  systems 
summarized  above,  the  following 
systems  and  limits  are  present  to 
enhance  safety: 

•  The  Locking  Ring  Interlock  contains 
pressure  limit  SMritches  which  interlock  with 
the  hydraulic  system  to  prevent  opening  the 
autoclave  shell  while  under  pressure  (above 
0.5  psig).  Although  only  •  •  •  " 

USEC  has  proposed  to  replace  the 
phrase  "pressure  limit  switches"  with 
"a  pressure  limit  switch." 

"The  existing  Justification  for 
Continued  Operation  section  of  Issue  3 
of  the  Compliance  Plan  states: 

4.  *  *   *  alarm  condition.  Also,  the 
autoclave  locking  ring  interlock  contains 
pressure  limit  switches  which  lock  out  the 
hydraulics  to  prevent  the  autoclaves  from 
being  opened  when  the  internal  pressure  is 
greater  than  0.5  psig.  The  autoclave  *   *   * 


USEC  has  proposed  to  replace  the 
phrase  "pressure  limit  switches  which 
lock"  with  "a  pressvue  limit  switch 
which  locks." 

Accordingly,  the  pertinent  SAR 
Chapter  3  sections  have  also  been 
modified  to  address  this  oversight  made 
when  the  initial  certificate  application 
was  submitted. 

PORTS  uses  thirteen  cylindrical  (6,  7. 
and  8  foot  diameter)  steam  autoclaves  in 
buildings  X-342.  X-343  and  X-344  to 
feed,  transfer  and  sample  UF6  contained 
in  cylinders.  These  autoclaves  were 
designed  and  constructed  in  accordance 
with  ASME  Section  VIII  and  provide 
safety  by  confining  UF6  and  any 
reaction  products  in  the  event  of  a  major 
UF6  release  inside  an  autoclave.  Steam 
used  to  heat  UF6  cylinders  within 
autoclaves  is  typically  controlled  at 
approximately  5  psig.  This  pressure 
differential  between  the  autoclave  and 
the  outside  environment  is  maintained 
by  way  of  a  locking  ring  between  the 
autoclave's  hydraiilically  mobile  shell 
and  fixed  head.  An  Autoclave  Locking 
Ring  Interlock  (ALRI)  system,  which 
permits  steam  to  be  supplied  to  an 
autoclave  only  while  it  is  closed,  also 
contains  a  pressure  switch  set  at  -  0.5 
psig,  which  prevents  the  opening  of  an 
autoclave  while  it  has  an  internal 
pressure  greater  than  0.5  psig.  This 
system  protects  workers,  who  may  be 
located  in  close  proximity  to  the 
autoclave,  from  steam  bums  and 
possible  contamination,  in  the  event  an 
autoclave  is  inadvertently  opened  while 
its  internal  pressure  is  greater  than  0.5 
psig.  This  pressure  switch  is  considered 
to  be  important  to  safety.  The  ALRI 
system  includes  another  pressure  switch 
set  at  -0.5  psig  to  prevent  possible 
damage  tol|he  autoclave  hydraulic 
system  if  the  autoclave  is  opened  at  a 
significant  internal  vacuum.  This 
pressure  switch  is  not  considered  to  be 
important  to  safety. 

Basis  for  finding  of  no  significance: 

1 .  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
of^ite. 

The  ALRI  is  designed  to  protect 
workers,  from  exposures  to  UF6  and  the 
pnxlucts  o^  its  reaction  with  steam, 
while  they  are  in  close  proximity  to  a 
closed  autoclave.  Such  exposures  could 
only  occur  following  an  inadvertent 
op>ening  of  the  autoclave  while  it  is 
pressurized  with  UF6  and  its  reaction 
products  resulting  from  a  UF6  release 
accident  in  a  closed  autoclave.  In 
addition,  the  ALRI  is  designed  to  protect 
workers  from  steam  bums  while  they 
are  in  close  proximity  to  an 


inadvertently  opened  autoclave  that  was 
pressurized  with  steam. 

USEC  has  identified  the  ALRI 
systems,  including  the  pressure 
switches  and  control  relays,  as 
Augmented  Quality  (AQ)  systems.  As 
such,  USEC  is  required  to  apply  a  high 
level  of  quality  control  (portions  of 
ASME  NQA-1)  as  committed  to  in  the 
Quality  Assurance  Plan.  Application  of 
additional  QA  requirements  to  the  ALRI 
augments  the  reliability  of  the  system 
(no  such  failure  events  have  been 
reported  since  March  3, 1997).  In 
addition,  the  interlocks  are  fail  safe  in 
that  while  the  autoclave  is  closed,  an 
electrical  interruption  to  the  interlock 
would  cause  the  pressure  switch  contact 
and  the  control  relay  contact  to  remain 
open,  which  in  turn  would  deactivate 
the  hydraulic  system  keeping  the 
locking  ring  from  disengaging. 

The  UF6  containment  Imundahes 
provided  by  the  cylinder,  pigtail  and 
valves  inside  an  autoclave,  and  steam 
and  UF6  reaction  product  confinement 
boundaries  provided  by  the  autoclave 
shell  and  piping  and  valves  out  to  and 
including  the  second  containment 
valve,  are  designated  as  "Q"  systems.  As 
such,  USEC  is  required  to  apply  the 
highest  level  of  quality  control  (ASME 
NQA-1)  to  ensure  that  the  pressure 
boundaries  within  these  systems  are 
maintained.  Taking  into  consideration 
the  applicable  safety  requirements 
(administrative  and  installed  hardware) 
for  preventing  and/or  mitigating  UF6 
releases  associated  virith  autoclaves,  and 
past  operational  history  at  PORTS,  the 
staff  concludes  that  a  major  accidental 
release  of  UF6  inside  a  closed  autoclave 
is  highly  unlikely.  However,  if  such  an 
accident  were  to  occur,  the  pressure  rise 
inside  the  autoclave  would  activate  the 
autoclave  containment  system  and  the 
operators  would  be  promptly  alerted. 
Small  releases  of  UF6  are  also  unlikely 
to  occur  in  a  closed  autoclave.  However, 
in  the  event  of  a  small  release,  the 
condensate  conductivity  monitoring 
cells,  which  are  not  considered  as 
important  to  safety  but  rather  as 
enhancements  to  safety,  would  also 
activate  the  autoclave  containment 
system  and  the  operators  would  be 
promptly  alerted. 

The  staff  has  concluded  that  having  a 
single  pressure  switch  in  the  ALRI  set 
at  +0.5  psig,  which  has  always  been  the 
operating  condition  at  PORTS,  as 
opposed  to  having  redundant  pressure 
switches,  which  is  indicated  in  USEC's 
Compliance  Plan  and  SAR  approved  by 
the  NRC,  will  not  significantly  increase 
the  risk  of  an  inadvertent  release  of  UF6, 
or  of  the  products  of  its  reaction  with 
steam,  from  the  autoclave.  Therefore, 
this  amendment  will  not  result  in  a 
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significant  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
o&ite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cimiulative  occupational 
radiation  exposure. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1 ,  the  proposed 
amendment  will  not  significantly 
increase  the  risk  of  a  UF6  release. 
Therefore,  having  a  single  pressure 
sviritch  in  the  ALRI  set  at  +0.5  psig,  as 
opposed  to  having  redundant  pressure 
switches,  will  not  result  in  a  significant 
increase  in  individual  or  cumulative 
occupational  radiation  exposures. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  amendment  does  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  impacts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1,  the  proposed 
amendment  will  not  significantly 
increase  the  risk  of  a  release  of  UF6  or 
of  the  products  of  its  reaction  with 
steam.  Therefore,  having  a  single 
pressiue  switch  in  the  ALRI  set  at  +0.5 
psig,  as  opposed  to  having  redundant 
pressure  switches,  will  not  result  in  a 
significant  ^crease  in  the  potential  for. 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents. 

j.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
difiierent  kind  of  accident. 

Based  on  the  staffs  review  of  the 
proposed  amendment,  no  new  or 
different  accidents  were  identified. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

For  the  reasons  provided  in  the 
assessment  of  criterion  1 ,  the  proposed 
amendment  will  not  significantly 
increase  the  risk  of  a  release  of  UF6  or 
of  the  products  of  its  reaction  with 
steam.  Based  on  the  staffs  review  of  the 
proposed  amendment,  the  staff 
concludes  that  there  vriU  be  no 
significant  reduction  of  any  margin  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs. 

For  similar  reasons  provided  in  the 
assessment  of  criterion  1 ,  the  proposed 
amendment  will  not  significantly 
increase  the  risk  of  a  release  of  UFO  or 


of  the  products  of  its  reaction  with 
steam.  In  addition,  the  staff  has  not 
identified  any  criticality  related 
implications  bom  the  proposed 
amendment.  Based  on  the  staff's  review 
of  the  proposed  amendment,  the  staff 
concludes  that  there  will  be  no  decrease 
in  the  effectiveness  of  the  overall  plant's 
safety  prt^gram. 

The  Stan  has  not  identified  any 
safeguards  or  security  related 
implications  from  the  proposed 
amendment.  Therefore,  the  proposed 
amendment  will  not  result  in  an  overall 
decrease  in  the  effectiveness  of  the 
plant's  safeguards  or  security  programs. 

Effective  date:  The  amendment  to 
GDP-2  will  become  effective  5  days 
after  issuance  by  NRC. 

Certificate  of  Compliance  No.  GDP-2: 
The  amendment  will  revise  the 
Compliance  Plan  and  the  SAR. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library. 
1220  Gallia  Street,  Portsmouth,  Ohio 
45662. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  November  1997. 

For  the  Nuclear  Regulatory  Commission. 
Cari  J.  Paperiello, 

Director,  Office  of  Nuclear  Matericd  Safety 
and  Safeguards. 

(FR  Doc.  97-31797  Filed  12-3-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-22] 

Private  Fuel  Storage  Umitad  Liability 
Company  Eatabilahmant  of  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
has  established  a  local  public  document 
room  (LPDR)  for  records  pertaining  to 
Private  Fuel  Storage  Limited  Liability 
Company's  (PFS)  proposed  independent 
spent  fuel  storage  facility  (ISFSI)  to  be 
constructed  on  the  Skull  Valley  Goshute 
Indian  Reservation,  Utah. 

Members  of  the  public  may  now 
inspect  and  copy  documents  related  to 
the  proposed  ISFSI  at  the  University  of 
Utah,  Marriott  Library,  Documents  ' 
Division,  295  S.  1500  East,  Salt  Lake 
City,  Utah  84112-0860.  The  library 
documents  division  is  open  on  the 
following  schedule  when  school  is  in 
session:  Monday  through  Thursday  7:00 
a.m.  to  11:00  p.m.;  Friday  7:00  a.m.  to 
5:00  p.m.;  Saturday  9:00  a.m.  to  5:00 
p.m.;  and  Sunday  11:00  a.m.  to  9:00 
p.m.  Confirm  the  hours  of  operation 
during  holiday  and  vacation  periods. 
For  further  mformation  interested 
parties  in  the  Tooele  Coimty  area  may 


contact  the  LPDR  directly  through  Mr. 
Lee  Warthen,  Documents  Division, 
telephone  number  (801)  581-8394. 
Parties  outside  the  service  area  of  the 
LPDR  may  address  their  requests  for 
records  to  the  NRC's  Public  Docummit 
Room,  Washington,  DC  20555-0001. 
telephone  number  toll-free  1-800-397- 
4209. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  doctmients  should  be 
addressed  to  Ms.  Jona  Souder,  LPDR 
Program  Manager,  Freedom  of 
Information/Local  Public  Document 
Room  Branch,  Information  Management , 
Division.  Office  of  the  Chief  Information 
Officer.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  telephone  niunber  (301)  415-7170 
or  toll-free  1-800-638-8081. 

Dated  at  Rockville,  Maryland,  this  Itt  day 
of  December.  1997. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reieaae  No.  34-39368;  nie  No.  SR-NA80- 
97-90] 

Salf-Raguiatory  Organizationa;  Order 
Approving  Propoaad  Rule  Citanga 
Filed  by  ttia  National  Asaociation  of 
Sacuritiaa  Daaiara,  Inc.  Relating  to 
Trading  Malta 

November  26, 1997. 

L  Introduction 

On  August  20, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") '  the  proposed  rule 
change,  prepared  by  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  relating  to 
trading  halts.  The  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
39196  (October  3.  1997),  62  FR  53361 
(October  14. 1997)  ("NoUce  of  Proposed 
Rule  Change").  No  comments  were 
received  on  the  proposal.  For  the 
reasons  discussed  ImIow,  the 


» 15  U.S.C  7a«0>Mi). 
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Commission  is  approving  the  proposed 
rule  change. 

n.  Description 

Nasdaq  has  proposed  to  amend  NASD 
Rule  4120  and  IM-4 120-1  to  expand 
Nasdaq's  trading  halt  authority  and  to 
clarify  procedures  for  initiating  certain 
trading  halts.  Rule  4120  currently  sets 
out  the  bases  on  which  Nasdaq  may 
initiate  trading  halts.  In  addition  to  the 
existing  bases,  the  proposed 
amendments  authorize  Nasdaq  to:  halt 
trading  in  the  third  market  of  a 
Consolidate  Quotation  System  ("CQS") 
security  when  a  national  securities 
exchange  halts  trading  in  such  security 
for  operational  reasons;  halt  trading  in 
a  Nasdaq-listed  security  that  is  a 
derivative  or  component  of  a  CQS 
security  (such  as  a  convertible  bond, 
warrant,  or  unit),  when  a  national 
securities  exchange  halts  trading  in  the 
underlying  CQS  security  for  operational 
reasons;  halt  trading  in  an  American 
Depository  Receipt  ("ADR")  or  other 
Nasdaq-listed  security  when  a  national 
or  foreign  securities  exchange  or 
regulatory  entity  imposes  a  regulatory 
trading  halt  in  the  security  underlying 
the  ADR  or  the  Nasdaq-listed  security; 
and  halt  trading  when  Nasdaq  requests 
from  an  issuer  information  relating  to 
material  news  or  the  issuer's 
compliance  with  Nasdaq  listing 
qualification  requirements. 
Additionally,  the  proposed  amendments 
clarify  that  the  procedures  in  the  rule 
permit  Nasdaq  to  initiate  trading  halts 
when  material  information  emanates 
from  a  source  other  than  the  issuer. 

First,  the  proposed  amendments 
expand  Nasdaq's  existing  authorify  to 
initiate  a  trading  halt  in  the  third  market 
of  an  exchange-listed  security  when  the 
primary  market  initiates  an  operational 
trading  halt  in  such  security.^  Rule 
4120(aH3)  cunenUy  authorizes  Nasdaq 
to  impose  an  operational  trading  halt  in 
those  exchange- listed  securities  traded 
through  the  ITS/CAES  linkage.a  Under 


^  The  "third  market"  is  the  market  for  exchange- 
lijted  securities  away  from  exchange  markets. 

TTS/CAES  is  the  NASD's  Unk  to  the  Intermarket 
Trading  System  ("ITS"),  which  is  a  system  that 
enables  [TS/CAES  market  makers  to  trade  certain 
mirhangn  listed  securities — known  as  SEC  Rule 
19C-3  aMurities — by  allowing  such  market  makers 
to  direct  agency  and  principal  orders  to.  and  receive 
orders  from,  other  ITS  members.  SEC  Rule  19c-3 
prohibits  off-board  trading  restrictions  from 
applying  (o  securities  that:  (I)  Were  not  traded  on 
an  exchange  before  April  26. 1979:  or  (2)  were 
toadad  on  an  exchange  on  April  26. 1979,  but 
oaaaad  to  be  traded  on  an  exchange  for  any  period 
of  time  thereafter.  (The  Computer  Assisted 
.  Execution  System  ("CAES ")  is  the  NASD's 
automated  ayaton  that  allows  members  to  direct 
principal  and  agency  orders  in  exchange-listed 
securities  to  CAES  for  automated  execution  in  the 
third  market).  Thus,  pursuant  to  the  ITS  Plan, 
trading  in  ITS/CAES  u  limited  to  SEC  Rule  19c-3 


the  current  rule,  Nasdaq  may  initiate  a 
trading  halt  when  there  is  an  order 
imbalance  or  influx  in  the  security  and 
the  primary  market  halts  trading  to 
resolve  operational  issues.  The 
proposed  amendments  expand  Nasdaq's 
authority  and  permit  Nasdaq  to  halt 
trading  in  all  exchange-listed  securities 
traded  in  the  third  market  {i.e.,  CQS 
securities)  * — not  just  those  securities 
traded  through  the  ITS/CAES  linkage— 
when  a  national  securities  exchange 
initiates  an  operational  trading  halt  in 
the  CQS  security.* 

In  addition,  the  amendments 
authorize  Nasdaq  to  halt  trading  in  an 
exchange-listed  security  and  which  also 
is  a  derivative  or  component  of  a  CQS 
security,  when  a  national  securities 
exchange  imposes  an  operational 
trading  halt  in  the  CQS  security,  i.e.. 
when  a  national  securities  exchange 
halts  trading  in  a  CQS  security  for  an 
order  imbalance.  Currentiy,  the  Nasdaq- 
listed  derivative  security  would  not  be 
halted  in  conjimction  with  the 
operational  trading  halt  in  the  CQS 
security,  thus  making  it  difficult  for 
market  makers  in  the  Nasdaq-listed 
security  to  price  accurately  the 
derivative  security  due  to  the  lack  of 
current  pricing  information  in  the 
imderlying  CQS  security.  That  is, 
because  the  primary  market  is 
temporarily  closed,  price  discovery  is 
not  occurring  in  that  venue,  and  market 
makers  must  attempt  to  determine 
pricing  independent  of  the  primary 
market  or  may  wait  until  the  primary 
market  reopens  to  price  their  issues.  The 
proposed  amendments,  however,  would 
allow  Nasdaq  to  halt  trading  in  the 
Nasdaq-listed  security,  such  as  a 
Nasdaq-traded  convertible  bond  whose 
value  is  tied  closely  to  an  exchange- 
listed  security,  when  a  national 
securities  exchange  initiates  an 
operational  trading  halt  in  a  CQS 
security.  Similar  to  the  current 
provisions  of  Rule  4120(a)(3),  the 
proposed  amendments  permit  CQS  and 
Nasdaq  market  makers  to  commence 
quotations  and  trading  at  any  time 
following  the  initiation  of  the 
operational  trading  halt.  Nasdaq 
believes  that  the  proposed  amendments 


securities  and  excludes  thoM  securities  not  subject 
toSECRule19c-3. 

*The  Consolidated  Quotation  System  ("CQS")  is 
a  service  that  provides  quotations  of  all 
participating  exchange  specialists  and  market 
makers  on  all  securities  listed  on  the  New  York 
Stock  Exchange  and  the  American  Stock  Exchange, 
and  selected  securities  listed  on  the  regional  stock 
exchanges. 

'Thus,  the  proposed  amendments  would  give 
Nasdaq  expanded  authority  to  initiate  operational 
trading  halts  in  the  third  market  of  SEC  Rule  19c- 
3  securities,  as  well  as  those  securities  not  subject 
to  SBC  Rule  19C-3. 


foster  orderly  markets  and  investor 
protection  because  they  allow  Nasdaq  to 
halt  trading — based  on  a  national  ^ 

securities  exchange's  operational 
trading  halt — to  allow  market  makers  in 
related  issues  to  assess  the  situation  and 
determine  the  appropriate  pricing  of  the 
security. 

Second,  Rule  4120  is  being  amended 
to  authorize  Nasdaq  to  halt  trading  in  an 
ADR  or  other  Nasdaq-listed  security, 
when  a  national  or  foreign  securities 
exchange  or  regulatory  authority,  for 
regulatory  reasons,  imposes  a  trading 
halt  in  the  security  underlying  the  ADR 
or  the  dually-listed  (Nasdaq)  security. 
There  are  times  when  another  exchange, 
market,  or  regulatory  entity — such  as  a 
Canadian  commission  or  European 
market  center  with  which  a  Nasdaq 
company's  securities  are  registered  or 
listed — implements  a  regulatoty  trading 
halt.  These  trading  halts  sometimes 
occur  because  the  issuer  is  delinquent 
in  making  a  required  filing  with  the 
national  or  foreign  securities  exchange 
or  regulatory  entity,  or  the  market  or 
regulatory  entity  halts  trading  in  the 
company's  stock  for  a  violation  of  that 
entity's  rules  or  regulations.  For 
example,  an  issuer,  which  is  registered 
as  a  reporting  company  with  a  Canadian 
regulatory  commission  and  which  also 
is  a  Nasdaq-listed  company  or  has  its 
ADRs  listed  on  Nasdaq,  becomes 
delinquent  in  its  filings  with  the 
Canadian  commission.  The  Canadian 
commission  subsequently  initiates  a 
trading  halt  in  the  issuer's  securities. 
Currentiy,  trading  would  continue  on 
Nasdaq  even  though  regulatory  concerns 
prompted  another  regulatory  entity  to 
halt  trading  in  the  issuer's  securities,  » 
because  the  issuer  is  in  compliance  with 
Nasdaq  filing  requirements.  Under  the 
proposed  amendrnents,  however, 
Nasdaq  would  now  have  the  authority 
to  halt  trading. 

Specifically,  the  amendments 
authorize  Nasdaq  to  halt  trading  in  an 
ADR  or  other  Nasdaq-listed  security, 
when  the  Nasdaq-listed  security  or  the 
security  imderlying  the  ADR  is  listed  on 
or  registered  with  a  national  or  foreign 
securities  exchange  or  market  and 
trading  is  halted  in  the  security  for 
regulatory  reasons  by  such  exchange  or 
market,  or  regulatory  authority 
overseeing  such  exchange  or  market. 
Thus,  the  amendments  ensure  investor 
protection  because  they  allow  Nasdaq  to 
take  coordinated  action  when  another 
market  or  regulatory  authority  identifies 
a  regulatory  basis  for  halting  trading  in 
an  issue. 

Third,  Rule  4120(a)(1)  currentiy 
permits  Nasdaq  to  halt  trading  in  a 
Nasdaq-listed  security  to  permit  the 
dissemination  of  material  news,  and 
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Rules  4120(b)(lH3)  set  out  the 
procedures  for  doing  so."  Specifically, 
Rule  4120(b)(1)  requires  Nasdaq  issuers 
to  inform  Nasdaq  of  any  material  news 
prior  to  the  release  of  such  information, 
and  Rule  4120(b)(3)  authorizes  Nasdaq 
to  evaluate  information  provided  by  the 
issuer  to  determine  if  trading  should  be 
halted  prior  to  the  release  of  such 
information.  Rule  4120(bX3)  does  not 
specifically  set  out  procedures  for 
initiating  a  trading  halt  when  Nasdaq  is 
advised  of  material  news  about  a 
particular  Nasdaq  issuer  and  such  news 
emanates  from  a  source  other  than  that 
issuer.  For  instance,  a  Nasdaq  issuer 
may  be  subject  to  an  unsolicited  take- 
over bid  by  another  company,  of  which 
the  Nasdaq-listed  company  is  unaware. 
In  such  instancre,  the  acquiring  issuer 
might  disseminate  news  about  the 
unsolicited  take-over  bid  to  the  public; 
thus,  Nasdaq  may  leam  of  information 
warranting  a  trading  halt  from  a  source 
other  than  the  Nasdaq  issuer,  such  as  a 
news  headline.'  The  proposed 
amendments  to  Rule  4120(b)(3)  and  IM- 
4120-1  clarify  that  Nasdaq  may  halt 
trading  when  Nasdaq  learns  of  material 
news  about  an  issuer,  regardless  of 
whether  the  news  emanates  from  the 
particular  issuer  or  from  another  source. 
Furthermore,  proposed  amendments  to 
Rule  4120(b)(3)  reflect  Uiat  Nasdaq  may 
halt  trading  without  first  consulting  the 
issuer  about  material  news  because  it 
may  not  be  practicable  or  possible  for 
Nasdaq  to  do  so,  such  as  when  material 
news  is  released  (without  consultation 
with  Nasdaq)  by  a  source  other  than  the 
issuer. 

Next,  the  proposed  amendments 
permit  Nasdaq  to  halt  trading  when 
Nasdaq  requests  information  from  an 


•The  propoaml  change  to  Rule  4120(aKl) 
specifies  that  trading  in  a  Nasdaq-listed  security 
may  be  halted  "to  permit"  the  dissemination  of 
material  news.  (Rule  412(Xa)(l)  currently  provides 
that  trading  in  a  Nasdaq-listed  security  may  be 
halted  "pending"  the  dissemination  of  material 
news.)  The  rule  is  being  amended  to  specifically 
authorize  Nasdaq  to  hall  trading  when  material 
news  technically  is  not  "pending."  but  a  tradii^ 
halt  is  necessary  to  protect  investors  and  maintain 
an  orderly  market.  For  example,  there  are  instances 
where  Nasdaq  is  not  advised  of  pending  material 
news,  material  news  is  disseminated  partially,  and 
Nasdaq  learns  of  such  news,  and  Nasdaq  quickly 
determines  that  a  halt  is  necessary  to  [wnnit 
complete  dissemination  of  the  material  news. 
Additionally,  the  amendments  to  Rule  4120(aXl) 
will  bring  it  into  parity  with  the  language  in  Rule 
4120(a)(2). 

'  If  the  company  initiating  the  unsoUcitad  take- 
over bid  is  a  Nasdaq  issuer,  that  company,  in 
certain  circumstances,  may  not  be  required  to  report 
the  take-over  bid  to  Nasdaq  if  such  information  is 
not  material  to  the  company.  Thus,  even  if  the 
company  initialing  the  bid  is  listed  on  Nasdaq, 
Nasdaq  may  not  be  apprised  of  such  information  by 
either  the  Nasdaq  company  which  is  initiating  the 
unsolicited  take-over  or  the  Nasdaq  company  which 
U  the  target  of  the  tinaolicited  take-over. 


issuer  relating  to  material  news  or 
qualification  matters.  For  exjtmple, 
Nasdaq  may  be  advised  of  material  news 
about  an  issuer  which  appears  to  be 
factually  inaccurate  or  incomplete.  This 
incomplete  or  inaccurate  disclosure  may 
raise  regulatory  and  listing  qualification 
issues  (i.e.,  whether  the  issuer  is  in 
compliance  with  all  Nasdaq  listing 
requirements,  as  set  out  in  the  Rule 
4300  and  4400  Series),  which  Nasdaq 
staff  woidd  thoroughly  investigate,  i.e., 
when  a  Nasdaq-listed  company  issues  a 
press  release  making  highly 
questionable  claims  of  a  significant 
discovery.  The  Nasdaq  company  is 
unable  to  immediately  substantiate  the 
basis  for  the  claims,  which  raises 
serious  concerns  with  Nasdaq  as  to  the 
accuracy  of  the  company's  public 
statement.  Accordingly,  Nasdaq  staff 
determines  that  additional  information 
from  the  issuer  is  required  to  evaluate 
whether  the  company's  public  statement 
is  accurate  or  requires  further 
clarification.  The  proposed  amendments 
permit  Nasdaq,  upon  the  request  of 
certain  information,  to  halt  trading  so 
that  it  may  determine  whether 
continued  trading  is  advisable  once  the 
information  is  received  and  reviewed. 
Nasdaq  is  proposing  to  amend  IM- 
4120-1  to  clarify  that  all  trading  halts 
initiated  under  Rule  4120 — not  just 
those  imposed  to  permit  the 
dissemination  of  material  news — 
generally  last  one  half  hour,  but  may 
last  longer  if  necessary  to  permit  the 
dissemination  of  material  news  or  if  the 
original  or  an  additional  basis  under 
Rule  4120(a)  exits  for  continuing  the 
halt  Furthermore,  the  statement  in  IM- 
4120-1  that  Nasdaq  will  keep  denials  of 
rumors  confidential  is  deleted  to  reflect 
Nasdaq's  policy  of  issuing  press  releases 
indicating  that  MarketWatch  has 
reviewed  unusual  trading  activity,  has 
contacted  the  issuer,  and  is  not 
initiating  a  halt  because  it  has  not  been 
advised  of  a  basis  for  doing  so." 

The  proposed  amendments  also 
include  minor  conforming  changes  to 
both  Rule  4120  and  IM-4120-1.  For 
example,  the  procedures  for  halHng 
trading  have  been  consolidated  into  a 
revised  Rule  4120(b)(4)  in  light  of  the 
inclusion  of  the  additional  bases  for 
initiating  trading  halts.  Refierences  in 
Rule  4120  and  IM-4120-1  to  the 
"Association"  and  "Market  Regulation 
Department"  have  been  replaced  with 
references  to  "Nasdaq"  and 
"MarketWatch  Department" 
respectively,  to  reflect  that  Nasdaq  has 


*  Note  that  under  the  proposed  amendments, 
Nasdaq  still  is  required  to  keep  confidential  all  non- 
public information  and  use  such  information  only 
for  regulatory  purposes. 


authority  for  trading  halts  under  the 
Plan  of  Allocation  and  Delegation  of 
Functions  by  NASD  to  Subsidiaries. 
Changes  to  Rule  4120(b)(2)  reflect  that 
issuers  may  notify  MaJi:etWatch  of 
material  news  by  facsimile,  as  well  as  by 
telephone — which  is  stated  in  the 
accompanying  footnote  to  the  rule  but 
not  in  the  rule  text.  Finally,  references 
in  Rules  6350(b)  and  6430(b)  to 
operational  trading  halts  for  ITS/CAES 
market  makers  have  been  changed  to 
reflect  that  Rule  4120  will  authorize 
Nasdaq  to  initiate  trading  halts  for  CQS 
market  makers,  as  well  as  ITS/CAES 
market  makers. 

nL  Diacuision 

The  Commissfon  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Exchange  Act 
and  the  rules  and  regulations  applicable 
to  the  NASD  and,  in  particular,  with  the 
requirements  of  Section  15(b).  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
15A(bK6)  requirements  that  the  rules  of 
a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediment  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest  In 
addition,  the  Conunission  believes  that 
the  proposed  rule  is  consistent  with 
Section  15A(b)(ll)  that  requires  that 
ndes  of  the  association  be  designed  to 
produce  fair  and  informative  quotations, 
to  prevent  fictitious  or  misleading 
quotations,  and  to  promote  orderiy 
procedures  for  collecting,  distributing, 
and  publishing  quotations. 

The  Commission  believes  NASD  Rule 
4120  and  IM-4120-1  will  benefit 
investors  because  the  expanded 
authority  to  halt  trading  will  give 
Nasdaq  third  market  makers  the  ability 
to  allow  a  national  securities  exchange 
to  adjust  to  an  order  imbalance  or  influx 
to  better  determine  the  appropriate  price 
for  a  security.  Third  market  makers  will 
no  longer  have  a  disparate  requirement 
to  continuing  pricing  an  exchange-listed 
security  when  a  competing  specialist 
has  halted  trading  in  that  particular 
security.  Moreover.  Nasdaq  may  now 
also  halt  trading  in  a  Nasdaq  listed 
security  that  is  a  derivative  of  a  security 
halted  on  a  national  securities  exchange. 
Nasdaq  market  makers  %vill  no  longer  be 
required  to  price  a  derivative  Nasdaq 
listed  security  when  no  accurate  pricing 
information  on  the  underlying  security 
is  available  from  a  national  securities 
exchange. 
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In  addition  to  Nasdaq's  expanded 
authority  to  initiate  op>erational  trading 
halts,  the  proposed  rule  change  will 
expand  Nasdaq's  authority  to  initiate 
regulatory  trading  halts  when  it  learns 
of  regulatory  concerns  (either  through  a 
regulatory  trading  halt  by  another 
market  or  Incomplete  or  inaccurate 
disclosure  from  the  issuer).  The 
Commission  believes  that  Nasdaq's 
expanded  authority  will  help  prevent 
fraudulent  practices  and  protect 
investors. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD  and,  in  particular.  Sections 
15A{b){6)  and  15A(b)(ll).9 

A  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act'" 
that  the  proposed  rule  change  (SR- 
NASD-97-60)  be.  and  hereby  is. 
approved. 

For  the  Conummion,  by  the  EMvision  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-31753  Filed  12-3-97;  8:45  am] 

BHJJNQ  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
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[RstoM*  No.  34-39387;  Rl«  No.  SR-NASO- 
97-63] 

Setf-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  2  to 
Proposed  Rule  Change  Relating  to 
Tradfng  in  Exchange-Listed  Securities 
in  the  Third  Market 

November  26, 1997. 

L  Introduction 

On  July  28. 1997.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly-owned  subsidiary.  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"),  filed 
writh  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(bKl)  of  the  Securities 


Exchange  Act  of  1934  ("Exchange 
Act").i  The  proposed  rule  change 
relating  to  automated  quotations  in 
exchange-listed  securities  in  the  third 
market,  including  Amendment  No.  1 , 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38985  (August  27,  1997).2  Two 
comment  letters  were  received  on  the 
proposal. 3  On  October  10, 1997,  the 
NASD  filed  Amendment  No.  2,  prepared 
by  Nasdaq,  which  deferred  the  proposal 
for  permissible  uses  of  automated 
quotations  with  respect  to  exchange- 
listed  securities  included  in  the 
Intermarket  Trading  System  ("ITS").  For 
the  ipasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  and  granting  accelerated 
approval  to  Amendment  No.  2. 

n.  Description  of  the  Proposal 

The  NASD's  proposal  included 
changes  to  several  rules  governing  the 
tpiding  in  exchange-listed  securities  in 
the  over-the-counter  market,  the  so- 
called  "third  market."  Specifically,  the 
NASD  profrasedl  to  amend  rules  of  the 
NASD  to:  (1)  Codify  permissible  uses  of 
computer-generated  quote  systems  with 
respect  to  exchange-listed  securities;* 
(2)  eliminate  the  excess  spread  rule  for 
market  makers  in  exchange-listed 
securities;  (3)  reduce  the  minimum 
quotation  size  applicable  to  market 
makers  in  exchange-listed  securities  to 
one  unit  of  trading  (i.e.,  100  shares), 
regardless  of  whether  the  CQS  market 
maker  ^  is  displaying  a  customer's  limit 
order  or  quoting  for  its  own  proprietary 
account;  (4)  extend  exemptive 
provisions  of  the  NASD's  limit  order 
protection  rule  applicable  to  Nasdaq- 
listed  securities  (the  "Manning  Rule")  to 
exchange-listed  securities;  and  (5) 
reduce  from  1000  to  100  the  number  of 
shares  that  CAES  will  execute 
automatically. 


*ln  •pproving  this  rule  proposal,  the  Commission 
notes  that  it  has  also  considend  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
fbnBaUon.  IS  US.C  7Sc(fl. 

"15U.S.C78s(bK2) 
"  17  CFR  300.30(aMl2). 


115U.S.C.  78s(bKl). 

'62  FR  46787  (September  4.  1997). 

'  See  letter  from  Steven  Alan  Bennett.  Senior  Vice 
President  and  General  Counsel.  BankOne.  to  Mr. 
Jonathan  Katz.  Secretary.  SEC.  dated  September  25. 
1997  ("BankOne  Letter"):  and  letter  from  )ames  E. 
Buck.  Senior  Vice  President  and  Secretary  New 
York  Stock  Exchange  to  Mr.  )onathan  G.  Kalz, 
Secretary.  SEC.  dated  September  20. 1997  ("ffySE 
I.ettar"). 

*  However,  with  the  approval  of  Amendment  No. 
2  to  the  proposal,  exchange- listed  securities  that  are 
included  in  the  ITS/Compuler  Assisted  Execution 
System  ("CAES")  linkage  are  not  subfect  to  the 
NASO's  rule  regarding  permissible  uses  of 
computer-generated  quote  systems. 

'  Quotations  and  quotation  sizes  in  reported 
sectuities  may  be  entered  into  the  Consolidated 
Quotations  Service  ("CQS")  through  The  Nasdaq 
Stock  Market  only  by  an  Association  member 
registered  with  it  as  a  CQS  market  maker.  Sea 
NASD  Rule  6320. 


a.  Permissibility  of  the  Use  of  Certain 
Automated  Quotation  Generation 
Systems 

The  plan  governing  the  ITS  Plan 
currently  provides  that  exchange 
specialists  and  CQS  market  makers  may 
use  "automated  quotation  tracking 
systems,"  provided  that  the  quotations 
generated  by  such  systems  are  for  100 
shares  or  less  ("lOO-Share  Autoquoting 
Limitation").  Despite  the  ITS  plan's 
allowance  of  lOO-share  autoquotes,  the 
NASD  currently  prohibits  CQS  market 
makers  firom  using  autoquote  systems  to 
effect  automated  quote  updates  or  to 
track  the  inside  market.  In  addition,  the 
NASD  currentiy  requires  CQS  market 
makers  to  maintain  a  minimnin 
quotation  size  of  500  shares,  with  the 
exception  of  displaying  a  customer  limit 
order,  which  also  effectively  prohibits 
CQS  market  makers  frxim  autoquoting. 

The  NASD's  proposal  explicitiy 
accommodates  computer-generated 
quotations  that  add  value  to  the  market 
and  do  not  raise  quotation  accessibility 
concerns  or  compromise  the  capacity  or 
integrity  of  Nasdaq.  Specifically,  the 
proposed  rule  change  amends  NASD 
Rule  6330  to  permit  computer-generated 
quotations  in  exchange-listed  securities 
that  generate  proprietary  quotes  for  100 
shares  or  more  if  such  quote  systems 
equal  or  improve  either  or  both  sides  of 
the  NBBO.  For  example,  if  a  CQS  market 
maker  utilized  a  computer-generated 
quotation  program  to  match  the  best 
offer  (bid)  and  the  market  responsible  to 
the  best  offer  (bid)  subsequenUy 
increased  (decreased)  its  offer  (bid) 
price,  the  CQS  market  maker  could  not 
use  the  program  to  track  such  inferior 
price.  Thus,  if  the  best  offer  is  20  V4.  a 
CQS  market  maker  could  use  the 
prtigram  to  improve  its  offer  to  2OV4.  If 
the  market  responsible  for  the  2OV4  offer 
moved  to  20^/^,  however,  the  CQS 
market  maker  could  not  use  the  program 
to  move  its  offer  to  20%. 

In  addition,  the  proposed  rule  change 
amends  Rule  6330  to  permit  computer- 
generated  quotations  that  add  size  to  the 
NBBO,  or  are  used  to  expose  a 
customer's  market  or  marketable  limit 
order  for  price  improvement 
opportunities.  These  uses  would  be  in 
addition  to  three  other  forms  of 
computer-enhanced  quotation 
maintenance  programs  referenced  in  the 
NASD's  Autoquote  Policy  which  are 
also  being  incorporated  into  Rule  6330 
with  respect  to  exchange-listed 
securities.^  With  the  exception  of  these 


•>  See  NASD  lM-4613.  Spedftcally,  these  thrtie 
forms  are:  (1)  Quotation  updates  in  response  to  an 
execution  in  the  security  by  that  firm  (such  as 
execution  of  an  order  that  partially  fills  a  market 
maker's  quotation  size);  (2)  quotation  updates  that 
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types  of  computer-generated  quotation 
and  maintenance  systems,  all  other 
types  of  computer-generated  quotations 
would  continue  to  be  prohibited.  Thus, 
market  makers  could  not  use  computer- 
generated  quotations  to  track  away  from 
the  inside  nuu-ket  ("autoquoting  away"). 

b.  Elimination  of  the  Excess  Spread  Rule 

The  NASD  also  proposed  to  enhance 
the  quotation  flexibility  of  CQS  market 
makers  by  eliminating  the  excess  spread 
rule  for  CQS  securities.  The  NASD 
determined  that  the  potential  adverse 
competitive  consequences  on  highly 
automated  CQS  market  making  firms 
who  are  prohibited  frx}m  autoquoting 
away  could  be  minimized  if  the  excess 
spread  rule  was  eliminated. 
Specifically,  by  eliminating  the  excess 
spread  rule  for  CQS  securities,  the 
NASD  believes  that  CQS  market  makers 
will  have  more  flexibility  in  quoting, 
Nasdaq  capacity  will  not  be  needlessly 
consumed  by  processing  voluminous 

3 note  updates  autoquoting  away  frtim 
le  market,  and  the  competitiveness  of 
the  third  market  will  not  be 
compromised. 

c.  Changes  to  the  Minimum  Quote  Size 
Rule  for  CQS  Market  Makers 

In  an  environment  where  investors 
are  able  to  direcUy  impact  quoted  prices 
in  the  third  maricet  by  having  their  limit 
orders  displayed  publicly,  the  NASD 
believes  it  is  appropriate  to  treat  CQS 
maiiiet  m^ers  in  a  manner  equivalent 
to  exchange  specialists  and  not  subject 
them  to  minimiiiii  quote  size 
requirements.  The  NASD  believes  the 
increased  order-driven  nature  of  the 
third  market  brought  about  by  the  SEC's 
Limit  Order  Display  Rule  obviates  the 
justification  for  the  500  Share  Quote 
Rule.  Accordingly,  the  NASD  proposed 
to  amend  the  500  Share  Quote  Rule  to 
permit  a  CQS  mariLet  maker  to  post 
quotations  commensurate  with  their 
own  freely-determined  trading  interest, 
provided,  however,  that  the  quotations 
must  be  for  at  least  one  normal  unit  of 
trading. 

d.  Modifications  to  CAES 

The  implementation  of  the  Order 
Execution  Rules  has  required  market 
makers  to  display  customers  limit 
orders,  thereby  compelling  CQS  market 
makers,  who  are  not  only  obligated  to 
execute  trades  up  to  1.000  shares  at 
another  market  maker's  quote,  to 
execute  trades  at  superior-priced  limit 
orders  displayed  by  any  other  CQS 


market  maker,  even  if  such  limit  orders 
are  only  for  100  shares.  In  addition, 
because  Nasdaq  no  longer  processes 
CQS  quotes,'  CAES  executes  orders  at 
the  b«5t  bid  or  offer  price  in  the  third 
market  instead  of  the  national  best  bid 
or  offer  ("NBBO").  As  a  result,  when 
there  are  no  CQS  market  makers  at  the 
NBBO.  CAES  is  providing  inferior 
exefnitions  to  customer  orders. 
In  order  to  facilitate  the  best 
execution  of  customer  orders  and  not 
subject  CQS  market  makers  to  automatic 
executions  at  prices  other  than  their 
posted  quotes,  the  NASD  believes  it  is 
imperative  that  CAES  be  appropriately 
modified.  Accordingly,  the  NASD  has 
proposed  to  amend  the  operation  of 
CAES  so  that  it  autontiatically  executes 
orders  up  to  100  shares  instead  of  1.000 
shares.  An  order  can  be  preiiBrenced  for 
larger  than  100  shares  to  a  CQS  market 
maker  and,  although  the  order  will  not 
be  automatically  executed,  the  order 
will  be  processed  by  the  CQS  mari»t 
maker  pursuant  to  its  firm  quote 
obligations." 

e.  Modifications  to  the  Limit  Order 
I^tection  Rule  Applicable  to  CQS 
Securities 

NASD  proposed  to  amend  Rule  6440 
to  permit  a  member  to  negotiate  special 
terms  and  conditions  with  a  customer 
that  would  enable  the  firm  to  trade 
ahead  of,  or  at  the  same  price  as.  the 
limit  order  price.  Specifically,  under  the 
Manning  Rule,  member  firms  may 
attach  terms  and  conditions  with 
respect  to  the  handling  of  limit  orders 
that  are  either.  (1)  For  institutional 
accounts,"  or  (2)  limit  orders  that  are  for 
10,000  shares  or  greater,  regardless  of 
whether  they  are  for  institutional 
accounts,  provided  that  the  order  is 
$100,000  or  more  in  value.  The  NASD     ^ 
proposed  to  extend  the  "terms  and 
conditions"  language  of  the  Manning 
Rule  to  the  CQS  limit  order  protection 
rule. 

IIL  Discussion 

In  August  1996,  the  Commission 
adopted  new  Rule  llAcl-4  ("Limit 
Order  Display  Rule")  and  amendments 


require  a  physical  entry  (such  as  manual  entry  to 
the  market  maker's  internal  system  which  then 
automatically  forwards  the  update  to  Nasdaq);  and 
(3)  quotation  updates  that  reflect  the  receipt, 
execution,  or  cancellation  of  a  customer  limit  order. 


'See  Exchange  Act  Release  No.  37663,  September 
10. 1996  (61  FR  48725)  (order  approving  FUe  No. 
SR-NASD-«»-26). 

•See  17  CFR  240.11AC1-1. 

*  Institutional  limit  orders  are  orders  for 
institutional  accounts.  NASD  Rule  3110(c)  defines 
an  institutional  account  as  an  account  for  (1) 
Banks,  savings  and  loan  associations,  insurance 
companies,  or  registered  investment  companies;  (2) 
investment  advisers  registered  undet  Section  203  of 
the  Investment  Advisers  Act  of  1940:  and  (3)  any 
other  entity  (whether  a  natural  person,  corporation, 
partnership,  trust,  or  otherwise)  with  total  assets  of 
at  least  $30  million. 


to  Rule  llAcl-1  ("Quote  Rule")."  As 
amended,  the  expanded  definition  of 
"subject  security"  "  within  the  Quote 
Rule  obligates  any  NASD  member  that 
acts  in  the  capacity  of  an  over-the- 
coimter  ("OTC")  market  maker  "  to 
provide  continuous  two-sided 
quotations  for  any  exchange-listed 
security  "  in  which  that  member, 
during  the  most  recent  calendar  quarter, 
comprised  more  than  1%  of  the 
aggregate  trading  volume  for  such 
security  as  reported  in  the  consolidated 
system  ("1%  Rule").!-*  An  OTC  market 
maker  must,  within  10  business  days  of 
the  end  of  each  calendar  quarter, 
compute  its  trading  volume  for  each 
subject  security,  and  if  the  volume 
exceeds  1%,  the  market  maker  must 
begin  publishing  two-sided  quotations. 

The  Commission  began  implementing 
the  Order  Execution  Rules  on  January 
20.  1997.  The  Commission,  however, 
deferred  implementatiorHof  the 
expanded  1%  Rule  imtil  September  30. 
1997.1!^  In  light  of  the  implementation  of 
the  1%  Ride  to  all  exchange-listed 
secnirities,  the  NASD  proposed  the 
aforementioned  amendments  to  its  rules 
governing  trading  in  exchange-listed 
securities  in  the  third  market 

The  Commission  received  two 
comfnent  letters  on  the  proposed  rule 
change.  The  BankOne  comment  letter 
supported  the  NASD's  proposal.  The 


">See  Exchange  Act  Release  No.  3761  gA 
(September  6,  1996).  61  FR  48290  (September  12, 
1996)  ("Adopting  Release")  adopting  the  Limit 
Order  Display  Rule  and  amendments  to  the  Quale 
Rule  (collectively  the  "Order  Execution  Rules"). 

'>RulellAcl-l(aX2S). 

"See  Rule  llAcl-l(aXl3). 

"See  Rule  llAcl-l(aKlO)  which  definas 
"•xchange-traded  security"  to  mean  any  covered 
aactirity  or  class  of  covered  securities  hsted  and 
registered,  or  admitted  to  unlisted  trading 
privileges,  on  an  exchange;  provided,  however,  that 
securities  not  listed  on  any  exchange  thai  are  traded 
pursuant  to  unlisted  trading  privileges  are 
excluded. 

'*The  1%  Rule,  prior  to  being  expanded  in  the 
Onier  Execution  Rules,  applied  only  to  10c-3 
•ecurities.  Exchange  Act  Rule  1 9c-3  prohibits  the 
applicabon  of  off-beard  trading  restrictions  to 
•ecurities  that:  (1)  Were  not  traded  on  an  exchai^ 
on  or  before  April  26. 1979;  or  (2)  were  traded  on 
an  exchange  on  April  26. 1979,  but  ceased  to  be 
traded  on  an  exchange  for  any  period  of  time 
thereafter.  Accordingly,  exchange-traded  securitiaa 
not  subfect  to  off-board  trading  restrictioiu  are 
referred  to  as  Rule  19c-3  securities,  and  exchange- 
traded  securities  subject  to  off-board  trading 
restrictions  are  refenisd  to  as  non-Rule  19c-3 
securities.  The  1%  Rule  was  expanded  to  iitcluda 
•II  exchange-listed  securities,  both  Rule  19c-3  and 
non-Rule  lAc-3. 

"  See  Securities  Exchange  Act  Release  Noa. 
381 10  (January  2. 1997).  62  FR  1279  Uamiary  9, 
1997);  38490  (April  9,  1997),  62  FR  18514  (April  16, 
1997):  and  38870  (July  24,  1997),  62  FR  40732  (July 
30. 1997).  Therefore,  until  September  30, 1997,  OTC 
market  makers  were  only  obligated  to  publicly 
disseminate  quotations  when  they  were  responsible 
for  1%  or  mors  of  the  trading  volume  in  a  lSo-3 
•acurity. 
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NYSE  conunent  letter  did  not  address 
the  specifics  of  the  NASD  proposal. 
Nevertheless,  the  NYSE  was  concerned 
with  the  NASD  proposal  to  amend  Rule 
6330  to  efiiectively  lift  its  ban  on 
autoquoting  because  of  the  conflict  with 
the  ITS  Plan.  Although  the  ITS 
Participants  are  currently  discussing 
whether  to  amend  the  ITS  Flan  with 
regard  to  permissible  uses  of  computer- 
generated  quotations,  the  current  ITS 
Plan  limits  computer-generated 
quotations  to  100  shares.  The  ITS  Plan 
governs  all  ITS  Participants,  including 
the  NASD.  Therefore,  the  NYSE  does 
not  believe  the  NASD  Rule  permitting 
the  use  of  computer-generated 
quotations  should  be  extended  to  those 
exchange-listed  securities  that  are 
included  in  the  ITS. 

In  response  to  the  NYSE  comment 
letter,  and  in  recognition  of  the  lack  of 
unanimous  consensus  from  ITS 
Participants,  the  NASD  filed 
Amendment  No.  2  to  the  proposal 
requesting  the  Conunission  to  proceed 
with  the  proposed  rule  change  with 
respect  to  non-Rule  19c-3  securities. 
The  NASD  also  noted  that  they  are 
concerned  that  market  makers  may 
experience  difficulty  in  using  enhanced 
automation  support  if  they  are  only 
permitted  to  do  so  for  a  portion  {i.e., 
non-Rule  19c-3  securities)  of  the 
exchange-listed  securities  they  maintain 
quotations  in.  Therefore,  the  practical 
result  of  removing  the  burdens  of 
complying  with  the  1%  Rule  would  be 
lost 

In  expanding  the  1%  Rule,  the 
Commission  recognized  that  it  raised  an 
issue  with  respect  to  the  ability  of 
NASD  members  to  autoquote.  The 
Commission  stated  that  "a  total 
prohibition  on  the  use  of  computer 
generated  quotes  is  not  appropriate" 
and  that  "(sjuch  an  approach 
excessively  limits  the  use  of 
sophisticated  trading  strategies  that  rely 
on  automation  in  the  quotation  process 
for  their  success,  and  it  also  may  act  as 
a  competitive  disadvantage  to  market 
makers  and  specialists  that  would 
otherwise  rely  on  technology  to  meet 
their  quotation  obligations  more 
efficiently."  »«  While  the  Commission 
noted  that  it  "recognizes  traditional 
concerns  related  to  the  accessibility  of 
computer  generated  quotes  and  the 
impact  of  such  quotes  on  system 
capacity,  it  believes  that  more  can  and 
should  be  done  in  this  area."  ''^  The 
Commission  stressed  that  more  should 
be  done  particularly  "given  the 
enhanced  quotation  obligations  that  will 
be  imposed  on  some  market  ptarticipants 


under  the  revised  Quote  Rule."  *'  The 
Commission,  therefore,  urged  the 
"NASD,  ITS  Participants,  and  other 
interested  market  participants  to 
develop  revised  standards  that  would 
permit  the  use  of  computer  generated 
quotes  that  contribute  value  to  the 
market."  '^ 

The  Commission  believes  the  NASD 
proposal  provides  its  members  with  the 
ability  to  use  computer-generated 
quotations  that  add  value  to  the  market 
and  do  not  raise  quotation  accessibility 
concerns.  The  NASD  proposal  does  not 
permit  autoquoting  away  which  would 
subject  Nasdaq  to  capacity  constraints 
as  well  compromise  the  value  of 
quotations.  The  Com|nission  believes 
the  proposal  facilitates  the 
implementation  of  the  Order  Execution 
Rules,  specifically,  the  1%  Rule  by 
providing  OTC  market  makers  with  the 
ability  to  use  computer-generated 
quotations.  The  Commission  notes, 
however,  that  permitting  computer- 
generated  quotations  for  only  non-Rule 
19c-3  securities  may  inhibit  some 
market  makers  because  they  may  not  be 
able  to  distinguish  those  quotations 
from  their  quotStions  in  other  exchange- 
listed  securities.  The  Commission 
expects  that  the  ITS  Participants  will 
continue  in  their  discussions  to  amend 
the  ITS  Plan  to  permit  computer- 
generated  quotations.  In  approving  this 
rule,  the  Commission  notes  that  it  has 
also  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and 
capital  formation.^" 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD  and,  in  particular,  Sections 
llA{a)(l)(D),  llA(a)(2)  and  15A(b)(6)  of 
the  Exchange  Act.^'  Section 
11  A(a)(l)(D)  of  the  Exchange  Act  states 
that  the  linking  of  all  markets  for 
qualified  securities  through 
communications  and  data  processing 
facilities  will  foster  efficiency,  enhance 
competition,  increase  the  information 


■•Sm  Adopting  Rda 


I  at  Saction  (II.B.3.ci. 


••W. 

»15U.S.C78c(n. 

"  In  addition,  the  Commission  notes  that  it  has 
considerad  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  The 
proposed  rule  will  likely  contribute  to  more 
accurate  and  informative  quotations  because  market 
makers  are  able  to  use  automated  measures  to 
produce  accessible  quotations  that  add  value  to  the 
market  The  Commission  believes  that  permitting 
the  use  of  automated  quotations  by  CQS  market 
makers  allows  them  to  utilize  technology  to  fulfill 
their  quotation  obligations  efficiently  Moreover, 
allowing  CQS  market  makers  to  utilize  technology 
in  this  manner  reduces  any  competitive 
disadvantage  that  the  previous  auto-quole  ban  may 
have  crealad.  IS  U.S.C  S  78c(f). 


available  to  brokers,  dealers  and 
investors,  facilitate  the  offsetting  of 
investor's  orders  and  contribute  to  best 
execution  of  such  orders,  and 
subsection  {a)(2)  thereunder  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  market 
system  for  qualified  securities.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  an  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing  , 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest. 

IV.  Solicitation  of  Commmits 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  should  be  submitted  by 
December  29, 1997. 

V.  Conclusion 

For  the  reasons  discussed  in  this 
order,  pursuant  to  Section  19(b)(2)  of 
the  Exchange  Act.22  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change,  as  amended, 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  filing  thereof  in 
the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 


"15  U.S.C  78a(bM2). 
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that  the  proposed  rule  change  (NASD- 
97-53)  be.  and  hereby  is,  approved. 

For  the  Oimmission.  by  the  Division  of 
Market  RepUations,  pursuant  to  delegated 
authority.  2' 

Maijarat  H.  McFarUnd. 

Deputy  Secretaiy. 

[PR  Doc.  97-31754  Filed  12-3-97;  8:45  am) 

BNJJNQ  OOOE  W1A-01-M 


DEPARTMENT  OF  STATE 
[Put)Uc  Notice  2668] 

Advisory  CommHlM  on  Historical 
Diplofnatlc  Documentatiort;  Notice  of 


The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State. 
Decen^wr  17-18. 1997,  in  Conlarence 
Rooms  1205  and  7516. 

The  Committee  will  meet  in  open 
session  fit>m  9  a.m.  through  12  p.m.  on 
the  morning  of  Wednesday.  December 
17. 1997.  The  remainder  of  the 
Committee's  sessions  from  1:45  p.m.  on 
Wednesday  December  17,  until  5  p.m. 
on  Thursday,  December  18, 1997.  will 
be  closed  in  accordance  with  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  It  has 
been  determined  that  discussions 
during  these  portions  of  the  meeting 
will  involve  consideration  of  matters 
not  subject  to  public  disclosure  under  5 
U.S.C.  552b(c)(l).  and  that  the  public 
interest  requires  that  such  activities  will 
be  withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany. 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Dociuientadon,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC 
20520,  telephone  (202)  663-1123,  (e- 
mail  pahistofi9panet.u8-state.gov). 

Dated:  November  17. 1997. 
WllBan  Z.  Slany, 
Executive  Secretaiy. 
(FR  Doc.  97-31773  Filed  12-3-97;  8:45  am] 

BHJJNQ  COOK  4710-11-M 


DEPARTMENT  OF  TRANSPORTATION 
Fwtoral  Aviation  Administiation 
[SunwiMry  Notice  Na  PE-07-«O| 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  DIsposftions  of 
Petitions  issued 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  bom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  {wtitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  siunmary 
is  intended  to  afliect  the  legal  status  of 
any  petition  or  its  final  di^XMition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  December  15. 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue.  SW., 
Washington.  DC  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS©faa.dot.gov. 

The  petition,  any  conunents  received, 
and  a  copy  of  any  fiiul  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-200),  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  hidependence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Angela  Anderson  (202)  267-9681  or 
Tawana  Matthews  (202)  267-9783, 
Office  of  Rulemaking  (ARM-1).  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  December  1, 
1997. 

Donald  P.  Bynw,  ^ 

Assistant  Chief  Counsel  for  Regulations. 


J 


*>  17  CFR  200.3O-3(ANl2). 


Petittons  For  Exemption 

Docket  No.:  28846. 

Petitioner:  Gulfotream  International 
Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.2(d)(l)(I)(D).  121J37(b)(8). 
121.359(g). 


Description  of  Relief  Sought:  To 
permit  Gul&tream  to  operate  25 
Beechcraft  1900C  airplanes  in 
passenger-carrying  operations  without 
approved  smoked  and  fume  protective 
breathing  equipment  for  flight 
crewmembers  until  March  20. 1998. 

[FR  Doc  97-31790  Filed  12-3-97;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intern  To  Rule  on  Application 
To  Impoee  and  Use  a  Paaaenger 
Facility  Charge  (PFC)  at  Melboume 
Intemationai  Airport.  Melboume.  FL 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Application. 


The  FAA  proposes  to  rale  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Melboume  Intemationai  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Tide  DC  of  die  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law  ^ 
101-508)  and  Part  158  of  the  Federal 
Ariation  Regiilations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  January  5, 1998. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  5990  Hazeltine  National  Dr.. 
Suite  400.  Orlando  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  C 
Johnson,  Director  of  Aviation  of  the 
Melboume  Airport  Authority  at  the 
following  address:  Melboume  Airport 
Authority,  Melboiune  Intemationai 
Airport,  One  Afr  Terminal  Parkway, 
Suite  220,  Melbourne,  Florida  32901- 
1888. 

Air  carriers  and  foreign  air  carriws 
may  submit  copies  of  written  comments 
previously  provided  to  the  Melboume 
Airport  Authority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 

Vemon  P.  Rupinta,  Project  Manager, 
Orlando  Airports  District  Office.  5950 
Hazeltine  National  Dr.,  Suite  400, 
Orlando  Florida  32822,  407-812-6331. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMBfTARY  INFORMATION:  The  FAA 
proposes  to  rtile  and  invites  public 
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comment  on  the  apphcation  to  impose 
and  use  a  PFC  at  Melbourne 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  26,  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by 
Melbourne  Airport  Authority  was 
substantiaUy  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  March  4, 1998. 

The  following  is  a  brief  overview  of 
PFC  Application  No.  98-02-C-OO-MLB. 

Level  of  the  pmposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1,1998. 

Proposed  charge  expiration  date: 
January  1,  1999. 

Total  estimated  PFC  revenue: 
$614,362. 

Brief  description  of  proposed 
projects):  Runway  9R-27L 
Improvements — Phase  1. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operator. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FUfTTHER 
MFORMA-nON  CONTACT. 

In  addition,  any  person  may,  upon 
ramiest,  inspect  the  application,  notice 
md  other  documents  germane  to  the 
application  in  person  at  the  Melbourne 
Airport  Authority. 

lasued  in  Orlando,  Florida. 
Charlaa  E.  Blair, 

Ktanager.  Orlando  Airports  District  Office 

Southern  Region. 

(FR  Doc.  97-31791  Filed  12-3-97;  8:45  am) 

MLUNO  OOOe  4t1*-19-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Nortolti-Virglnla  Beach  Ught  Rail 
Transit  Project  In  the  Norfoilt-Virginia 
Beach,  Virginia  Corridor 

AQ0ICY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the 
Tidewater  Transportation  District 
Commission  (TRT),  in  cooperation  with 


the  Virginia  Department  of  Rail  and 
Public  Transportation  and  the  Hampton 
Roads  Metropolitan  Planning 
Organization,  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS), 
for  the  Norfolk- Virginia  Beach  Light  Rail 
Transit  Project  in  the  Norfolk- Virginia 
Beach,  Virginia  corridor.  The  EIS  is 
being  prepared  in  conformance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  will  also  satisfy  the 
requirements  of  the  1990  Clean  Air  Act 
Amendments  (CAAA).  The  EIS  will 
evaluate  the  following  transportation 
alternatives:  a  No-BuUd  alternative,  a 
Transportation  Systems  Management 
(TSM)  alternative,  and  the  light  rail 
transit  alignment.  The  Tidewater 
Transportation  District  Commission  will 
be  the  lead  agency  for  the  preparation  of 
the  EIS. 

SCOPWG  PROCESS:  The  purpose  of  the 
Public  Scoping  Meeting  is  to  provide 
interested  individuals  with  an 
introduction  to  and  an  overview  of  the 
EIS  process  and  the  opportunity  for 
comments  on  the  significant  issues  and 
impacts  to  be  addr^sed  in  the  EIS. 
Comments  may  be  submitted  orally  at 
the  Scoping  Meeting  or  in  Writing  to 
Ms.  Jayne  Whitney,  Project  Director. 
Tidewater  Transportation  District 
Commission,  1500  Monticello  Avenue. 
Norfolk.  Virginia  23510  during  the 
Scoping  comment  period  for  the 
preparation  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  which  ends  on 
Thursday,  January  22,  1998. 

The  Scoping  Meeting  will  begin  with 
an  "open  house"  where  attendees  Will 
be  able  to  view  graphics  and  discuss  the 
project  with  the  project  representatives. 
A  presentation  on  the  project  will  be 
given  at  6:00  P.M.,  followed  by  an 
additional  opportunity  for  questions 
and  answers.  Scoping  material  will  be 
available  at  the  meeting  or  in  advance 
of  the  meeting  by  contacting  Ms.  Janette 
Crumley  at  (757)  640-6295  or  Ms. 
Dolores  Gee  at  (757)  640-6251.  A  sign 
language  interpreter  will  be  available  for 
the  hearing  impaired.  A  TDD  number 
(757)  640-6255  is  also  available.  The 
buildings  are  accessible  to  people  with 
disabilities.  Scoping  meetings  will  be 
held  on: 

1.  Tuesday,  December  9,  1997,  4 
p.m.-7  p.m..  Tidewater  Transportation 
District  Conmiission  Headquarters,  1500 
Monticello  Avenue,  Norfolk,  Virginia 
23510. 

2.  Thursday,  December  11, 1997,  4 
p.m.-7  p.m.,  ODU/NSU  Virginia  Beach 
Higher  Education  Center.  3300  South 
Building,  397  Little  Neck  Roac^,  Virginia 
Beach^Virginia  23452. 

FOR  FimTHER  INFORMATION  CONTACT:  Mr. 
Alfred  Lebeau,  Transportation  Program 


Specialist,  Federal  Transit 
Administration,  Region  ID.  (215)  656- 
7100. 

SUPPI^MENTARY  INFORMATION: 

I.  Scoping 

The  FTA  and  TRT  invite  interested 
individuals,  organizations,  and  federal, 
state  and  local  agencies  to  participate  in 
defining  the  alternatives  to  be  evaluated 
in  the  EIS  and  identifying  any 
significant  social,  economic,  or 
environmental  impacts  to  be  evaluated, 
and  suggesting  alternatives  that  are  less 
costly  or  have  less  environmental 
impacts  while  achieving  similar  transit 
objectives.  Diuing  Scoping  comments 
should  focus  on  the  alternatives  under 
consideration  and  not  on  a  preference 
for  a  particular  alternative.  Individual 
prefarence  for  a  particular  alternative 
should  be  communicated  during  the 
draft  EIS  comment  period.  Scoping 
comments  may  be  made  at  the  Public 
Scoping  Meethig  or  in  writing  within  45 
days  ahet  publication  of  this  notice.  See 
the  "Scoping  Process"  section  above  for 
locations  and  times. 

n.  Deecription  of  Study  and  Profect 
Need 

The  proposed  project  consists  of  an 
18.25  mile  light  rail  transit  system 
between  Downtown  Norfolk  and  the 
Virginia  Beach  Pavilion  Convention 
Center  generally  following  the  Norfolk 
Southern  Railroad  right-of-way.  A 
combination  of  single  and  double  track 
light  rail  transit  construction  is  being 
studied.  The  study  includes  a  proposal 
for  13  stations,  many  of  which  will 
provide  both  bus  and  park-and-ride 
access. 

The  Norfolk- Virginia  Beach  corridor 
has  been  and  continues  to  be  an  area  of 
significant  growth  for  the  region.  One 
hundred  thousand  people  commute  into 
the  City  of  Norfolk  and  30,000  into 
Virginia  Beach  every  day  from  outside 
those  communities.  Virginia  Beach 
Boulevard  and  Route  44/1-264  are  at  or 
over  capacity  at  many  locations  at  this 
time  with  traffic  forecast  to  grow  by 
another  87  percent  on  Route  44  by  the 
Year  2015.  Both  of  these  roadways  have 
been  expanded  to  the  limits  of  the 
existing,  available  right-of-way. 

The  study  corridor  shows  population 
concentrations  along  the  Virginia  Beach 
to  Norfolk  corridor  that  would 
potentially  support  further  justification 
for  expanded  transit  service.  Population 
densities,  particularly  of  minority, 
elderly  or  low-income  individuals  often 
rely  on  transit  for  their  transportation 
needs.  Regional  employment  also  has 
continued  to  grow.  Norfolk  continues  to 
be  the  major  employment  center  in  the 
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region  with  two  major  employment 
destinations:  the  Naval  Base  Norfolk 
and  Norfolk's  Central  Business  District. 
The  emergence  of  new  activity  centers 
along  the  corridor  within  the  last  fifteen 
years  has  created  new  commuting 
patterns  and  additional  demands  on 
transportation  facilities. 

In  response  to  this  need,  TRT  has 
completed  a  Major  Investment  Study 
(MIS)  for  the  Norfolk- Virginia  Beach 
corridor.  The  results  of  the  MIS  study 
resulted  in  a  preferred  alternative  of  a 
light  rail  transit  system  with  limited 
stops  along  the  corridor,  and  includes 
stations,  park  and  ride  lots,  and  transit 
centers.  Transit  improvements  are 
intended  to  alleviate  traffic  congestion 
in  the  Norfolk- Virginia  Beach  corridor 
and  help  achieve  regional  air  quality 
goals  by  providing  an  alternative  to  the 
single  occupant  vehicle. 

m.  Alternatives 

The  transportation  alternatives 
proposed  for  consideration  in  this 
project  area  include:  (1)  No- Build, 
which  involves  no  change  to 
transportation  services  or  facilities  in 
the  corridor  beyond  already  committed 
projects.  (2)  a  Transportation  System 
Management  (TSM)  alternative  which 
consists  of  low  to  medium  cost 
improvements  to  the  facilities  and 
operations  of  the  TRT  bus  system  in 
addition  to  the  currently  planned  transit 
improvements  in  the  corridor,  and  (3)  a 
new  light  rail  alignment  (including  line, 
station  locations  and  support  facilities) 
generally  following  the  existing  Norfolk 
Southern  rail  corridor  between  Norfolk 
and  Virginia  Beach  and  on  surface 
streets  in  Downtown  Norfolk  and  to  the 
Virginia  Beach  Pavilion,  and  a  modified 
bus  service  component. 

IV.  Probable  Effiscts 

The  FTA  and  TRT  will  evaluate  all 
significant  environmental,  social,  and 
economic  impacts  of  the  alternatives 
analyzed  in  the  EIS.  Primary 
environmental  issues  include:  Land  use 
and  neighborhood  protection,  traffic  and 
parking,  visual,  noise  and  vibration, 
safety,  aesthetics,  stormwater 
management,  archaeological,  historic, 
cultural  and  ecological  resources, 
wildlife  corridors.  Impacts  on  natural 
areas,  rare  and  endangered  species,  air 
and  water  quality,  groundwater,  and 
potentially  contaminated  sites  will  also 
be  studied.  Displacements  and 
relocations,  ecosystems,  water 
resources,  hazardous  waste,  parklands, 
and  energy  impacts  will  be  assessed. 
The  impacts  will  be  evaluated  both  for 
the  construction  period  and  for  the  long- 
term  period  of  operation  of  each 
alternative.  Measures  to  mitigate  any 


significant  adverse  impacts  will  be 
developed. 

V.  FTA  Procedures 

In  accordance  with  the  federal 
transportation  planning  regulations  (23 
CFR  Part  450).  the  Draft  EIS  will  be 
prepared  to  include  an  evaluation  of  the 
social,  economic  and  environmental 
impact  of  the  alternatives.  The  DEIS  will 
consider  the  public  and  agency 
comments  received  and  the  TRT  in 
concert  with  the  Secretary  of  the 
Virginia  Department  of  Rail  and  Public 
Transportation  and  Hampton  Roads 
Metropolitan  Planning  Organization  and 
other  affected  agencies,  will  select  the 
preferred  alternative.  Then  the  TRT.  as 
lead  agency,  will  continue  with  the 
preparation  of  the  Final  EIS. 
Opportimity  for  additional  public 
comment  will  be  provided  throughout 
all  phases  of  project  development 

Issued:  December  1, 1997. 
Sheldon  A.  Kinbar. 
Regional  Administrator. 
[FR  Doc.  97-31803  Filed  12-a-«7:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surfaca  Transportation  Board 

[STB  Rnance  Doclwt  No.  33514] 

Buffalo  &  Pittaburgh  Railroad,  Inc.— 
Trackage  Rights  Exemption— 
Conaolldatad  Rail  Corporation 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  bridge 
trackage  rights  to  Buffalo  8k  Pittsburgh 
Raihxwd,  hic.  (B&P).  described  as 
follows:  (1)  Conrail's  Olean  Secondary 
between  the  B&P/Conrail  connection  at 
milepost  408.8±  at  Carrollton.  NY,  and 
milepost  395.0±  at  Olean,  NY.  the 
connection  with  Conrail's  Buffalo  Line, 
including  that  portion  of  Conrail's  track 
known  as  the  North  West  Connection 
Track  (connection  between  Conrail's 
Olean  Secondary  and  its  Buffalo  Line), 
a  distance  of  approximately  13.8  miles; 
(2)  Conrail's  Buffalo  Line  between 
milepost  69.4±  at  CP  North  Olean.  and 
milepost  5.7±  CP-GJ,  a  distance  of 
approximately  63.7  miles;  (3)  ConiBil's 
Ebenezer  Secondary  between  milepost 
5.7±  (connection  with  Conrail's  Buffalo 
Line)  and  milepost  0.4±  (connection 
with  Conrail's  Chicago  Line,  within  CP- 
Draw),  a  distance  of  approximately  5.3 
miles:  (4)  Conrail's  Chicago  Line 
between  milepost  1.7±  (connection  with 
Conrail's  Ebenezer  Secondary)  and 
milepost  1.77±  (connection  with  B&P).  a 
distance  of  approximately  0.07  of  a 
mile:  and  (5)  Conrail's  Transco  Wye  in 


Buffalo.  NY,  between  milepost  1.9± 
(Erie)  on  Conrail's  Ebenezer  Secondary 
and  the  end  of  Conrail's  Transco  Wye 
(connection  with  Conrail's  Bison 
Runner),  a  distance  of  approximately  0.6 
of  a  mile.'  The  total  combined  distance 
of  the  trackage  rights  is  approximately 
83.47  miles.2 

B&P  was  expected  to  commence 
operations  on  or  after  the  November  24, 
1997  effective  date.' 

The  purpose  of  the  proposed  trackage 
rights  is  to  allow  BftP  to  shift  overhead 
traffic  from  a  roughly  parallel  line  that 
is  in  need  of  rehabilitation. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  unposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc.— Lease  and 
Operate.  360  LC.C.  653  (1980).  This 
notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33514,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  Eric  M. 
Hocky,  Esquire,  Gollatz,  Griffin  & 


■  B&P  italM  that  at  this  point  it  has  existing  rights 
over  Conrail's  line  of  railroad  to  conduct  ^ 

intwchaage  between  its  BuBalo  Creek  Yard  and 
"SK"  Yard  of  the  Delaware  and  Hudson  Railway 
(CP  Rail  system)  Buffalo,  ^fY,  subject  to  a  separate 
agreement  it  has  with  Conrail,  dated  February  1 
1980. 

'The  trackage  righu  are  granted  for  the  sole 
purpose  of  B*P's  use  for  bridge  traffic  only  between 
B&P/Conrail  connections.  B4P  shall  not  perform 
any  local  freight  service  at  any  point  located  on  the 
subject  trackage.  The  trackage  righu  also  provide 
that  B4P  shall  not  have  the  right  to  permit  or  admit 
any  third  party  to  the  use  of  all  or  any  portion  of 
the  subject  trackage,  nor  under  the  guise  of  doing 
its  own  business,  contract  or  make  any  agreement 
to  handle  as  its  own  trains,  locomotives,  cabooses 
or  cars  of  any  third  party  which  in  the  normal 
course  of  business  would  not  be  considered  the 
trains,  locomotives,  cabooses  or  cars  of  B*P; 
provided  however,  that  the  foregoing  shall  not 
prevent  B*P,  pursuant  to  a  run-through  agreement 
with  any  railroad,  from  using  the  locomotives  and 
cabooses  of  another  railroad  as  its  own  under  the 
trackage  rights  agreement. 

^On  November  20. 1997,  Samuel ).  Naeca,  on 
behalf  of  United  Transportation  Union-New  York 
State  Legislative  Board,  filed  a  petition  to  reject  the 
notice  of  exemption,  or  to  revoke  the  exemption, 
and/or  for  stay  of  the  effective  date  of  the 
exemption  pending  disposition  of  the  request  for 
rejection  or  revocation.  The  petition  will  be 
addressed  in  a  separate  decision. 
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Ewing.  P.C..  213  West  Miner  Street.  P.O. 
Box  796,  West  Chester,  PA  19381-0796. 

Decided:  November  26, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williama, 
SecnUuy. 

(FR  Doc  97-31796  Filed  12-9-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[TDtr-se] 

^Reasonable  Care  Ctiecklist 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

StJMMARY:  This  document  sets  forth,  for 
guidance,  a  checklist  of  measures  which 
importers  and  their  agents  may  find 
helpful  in  meeting  the  "reasonable  care" 
requirements  of  the  Customs  laws. 
DATES:  Effective  December  4, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Robert  Pisani,  Penalties  Branch, 
International  Trade  Compliance 
Division,  OfBce  of  Regulations  and 
Rulings.  (202)  927-1203. 

8tiPPt.EMENTARY  INFORMATION: 
Background 

On  May  16.  1997.  the  Customs 
Service  published  a  Second  Discussion 
Draft  in  the  Customs  Bulletin  (as  well  as 
the  Customs  Electronic  Bulletin  Board 
and  Customs  Internet  Website) 
concerning  the  importer's  obligation  to 
use  reasonable  care.  Based  on  comments 
received  in  response  to  the  initial 
discussion  draft  on  reasonable  care. 
Customs  decided  to  adopt  a  "checklist" 
approach — as  a  means  to  provide 
guidance  regarding  an  importer's 
obligation  to  use  reasoitable  care.  The 
second  discussion  draft  set  forth  an 
expanded  and  revised  checklist,  and 
requested  public  comment  on  the 
document  by  June  30, 1997.. 

Customs  has  finalized  its  review  of  all 
second  discussion  draft  comments 
received  from  interested  parties.  The 
"final"  checklist  follows  the  discussion 
of  the  public  comments,  and  Customs 
notes  that  the  document  contains 
relatively  minor  revisions  to  the 
checklist  published  on  May  16, 1997. 
Customs  also  notes  that  the  majority  of 
the  comments  received  from  the  public 
favored  the  adoption  of  the  checklist.  It 
should  also  be  pointed  out  that  although 
Customs  is  publishing  the  "final" 
checklist,  the  agency's  adoption  of  this 


format  for  providing  guidance  may 
readily  be  expanded  in  the  future  to  suit 
the  changing  nature  of  international 
trade — without  resort  to  statutory  or 
regulatory  amendment.  Also  it  should 
be  reiterated  that,  as  new  Customs 
regulations  are  proposed,  it  is 
anticipated  that  regulatory  refisrences  to 
the  reasonable  care  standard  will  be 
included. 

Oiscuaeion 

The  majority  of  comments  received  by 
Customs  applauded  the  agency's 
decision  to  adopt  the  checklist  approach 
to  the  issue  of  reasonable  care.  There  is 
a  general  consensus  that  a  "black  and 
white"  definition  of  reasonable  care  is 
impossible,  inasmuch  as  the  concept  of 
acting  with  reasonable  care  depends 
upon  individual  circumstances. 

The  most  prevalent  concern  about  the 
checklist  raised  by  commenters 
involved  Customs  use  of  the  term 
"expert"  in  those  checklist  questions 
pertaining  to  relying  on  the  advice  of  an 
"expert."  Some  commenters  are 
concerned  that  unlicensed  and 
unregulated  individuals  are  regularly 
advising  importers  in  Customs 
matters — i.e.,  holding  themselves  out  as 
"Customs  experts"  or  Customs 
consultants,  in  violation  of  section  641 
of  the  Tariff  Act  of  1930.  In  addition, 
one  commenter  is  of  the  opinion  that 
the  public  should  not  be  misled  into 
believing  that  it  constitutes  reasonable 
care  to  consult  with  anyone  who 
chooses  to  call  himself  or  herself  a 
Customs  expert. 

With  respect  to  the  above  concerns. 
Customs  notes  that  publication  of  the 
checklist  is  not  intended  to  condone  the 
unlawful  conduct  of  Customs  business 
by  unlicensed  individuals  or  entities. 
Rather,  the  agency's  use  of  the  term 
"expert"  is  in  conformity  with  the 
Customs  Modernization  Act's  legislative 
history  as  reflected  in  the  language  of 
the  House  of  Representatives  and  Senate 
Reports  (H.Rep.  103-361.  pg.  120;  S. 
Rep.  103-189,  pg.  73)  discussion  of  the 
reasonable  care  standard.  A  party's 
selection  of  an  expert,  and  the  expert's 
qualifications  are  part  and  parcel  of  the 
review  of  all  of  the  facts  and 
circumstances  in  the  agency's 
determination  whether  the  party  has 
exercised  reasonable  care.  In  Customs 
view,  the  importer  who  retains  the 
services  of  an  "expert"  bears  some 
responsibility  in  ensuring  that  the  party 
is  qualified  to  render  advice  on  the 
Customs  matter  at  issue.  In  Customs 
view,  it  is  not  unreasonable  to  expect 
that  a  party  selecting  an  expert  will 
inquire  about  the  Customs  experience 
and  credentials  of  an  expert.  Customs 
believes  this  responsibility  to  be 


particularly  important  in  cases 
involving  selection  of  unlicensed 
experts  such  as  consultants.  The 
existence  of  experienced  Customs 
lawyers  and  licensed  brokers  makes 
fulfillment  of  this  responsibility  an 
easier  task — but  in  Customs  view,  to 
limit  the  selection  of  an  expert  to  these 
individuals  r\ms  contrary  to  the 
language  of  the  congressional  reports.  In 
sum,  the  importer  or  party  selecting  an 
expert  must  use  judgment  and  reason  in 
making  his  or  her  selection. 

One  commenter  expressed  a 
reservation  about  the  checklist  in  that 
"assiduous  compliance  with  the  list  for 
every  entry  would  require  an  impossible 
expenditure  of  time  and  resources."  The 
commenter  believes  that  the  checklist 
fails  to  keep  sight  of  "commercial 
realities  and  business  realities." 

Customs  believes  it  is  important  to 
imderscore  that  the  checklist  is  not  a 
law  or  Customs  regulation,  and  that  it 
merely  serves  to  provide  guidance  aifd 
information  to  the  importing 
community  to  assist  the  members  of  the 
community  in  meeting  reasonable  care 
obligations.  In  publishing  the  checklist, 
Customs  is  not  mandating  that  each  and 
every  question  be  asked  by  each  and 
every  importer  for  all  transactions. 
Rather,  the  checldist  serves  as  a  flexible 
tool  to  help  importers  find  and/or 
understand  statutory  and  regulatory 
obligations  involved  in  the  importation 
process.  Customs  notes  that  the  agency 
rejected  the  regulatory  and  policy 
statement  approaches  set  forth  in  the 
first  discussion  draft  for  the  very 
reasons  set  forth  by  the  commenter.  In 
this  regard,  Customs  believes  the 
following  excerpts  from  the  second 
discussion  draft  warrant  reiteration: 

*  *  *  (Dt  is  important  to  remember  that 
not  every  incident  of  non-compliance 
involves  a  fiailure  to  exercise  reasonable  care. 
The  circumstances  surrounding  an  incident 
of  non-compliance  determine  whether  or  not 
the  incident  involves  culpable  conduct. 

*  *   •  For  example,  if  Customs  were  to 
ecact  a  regulation,  or  issue  a  policy  statement 
setting  forth  "reasonable  care"  parameters 
and  standards,  such  regulation  or  policy 
statement  could  be  considered  helpful,  cost- 
effective  and  instructive  to  a  large  multi- 
national importer,  yet  harmful,  impractical, 
intrusive  and  cost-defective  to  a  smaller 
organization. 

Rather  than  attempting  to  dictate  specific 
methods  of  compliance  with  regard  to  a 
standard  that  demands  flexibility  and  is 
dependent  upon  circumstance.  Customs 
believes  that  by  providing  guidance  and 
education  the  agency  is  working  toward 
fulfilling  the  principle  of  informed 
compliance  which  underscores  the  Customs 
Modernization  Act. 

One  of  the  commenters  suggested  that 
the  agency  abandon  General  Question 
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No.  3  pertaining  to  alerting  Customs  of 
different  treatment  at  different  ports  for 
the  same  merchandise  or  transactions. 
The  commenter  believes  that  it  is  the 
responsibility  of  the  Customs  Service  to 
coordinate  and  ensure  luiiformity.  In 
addition,  the  commenter  believes  it  is 
imnecessary  to  require  that  the  importer 
attach  a  ruling  it  receives  to  every  entry, 
provided  that  the  importer  follows  the 
ruling. 

Customs  does  not  apee  that  it  is 
reasonable  for  an  importer  to  remain 
silent  when  it  l)ecomes  aware  that  the 
same  merchandise  or  transaction  is 
receiving  different  treatment  at  different 
ports.  Fiulher.  it  is  important  to 
remember  that  the  checklist  is  not  a 
vehicle  to  amend  existing  law  or 
regulation  or  law — rather,  the  checklist 
questions  pertaining  to  the  Customs 
rulings  program  simply  point  out  the 
importer's  obligations  imder  existing 
law  and  regulation. 

Several  commenters  recommended 
that  Customs  revise  some  of  the 
questions  in  the  checklist  to  emphasize 
Out  the  exerdae  of  reasonable  care  also 
applies  to  the  process  employed  by  the 
importer  in  preparing  its  Customs 
entiles.  The  commenters  suggest  that 
some  questions  be  added  and/or  revised 
to  reflect  that  the  exercise  of  reasonable 
care  also  encompasses  an  importer's 
development  and  maintenance  of 
reasonable  steps  or  reasonable 
procedures  to  ensure  compliance  with 
the  Customs  laws  and  regulations. 

Customs  agrees  and  has  added  new 
questions  and/or  revised  some  of  the 
existing  questions  to  reflect  the 
recommendations  set  forth  above. 

As  a  convenience  to  the  public,  the 
checklist  published  below  also  includes 
the  checklist  previously  published  in 
the  Federal  Regisler  for  use  in  certain 
textile  and  apparel  importations.  The 
full  document  was  published  in  62  FR 
48340  (September  15, 1997). 

Saaaoaable  Care  diacklM 

Preamble 

One  of  the  most  significant  effects  of 
the  Customs  Modernization  Act  is  the 
establishment  of  the  clear  requirement 
that  parties  exercise  "reasonable  care" 
in  importing  into  the  United  States. 
Section  484  of  the  Tariff  Act,  as 
amended,  requires  an  importer  of  record 
"using  reasonable  care"  to  make  entry 
by  filing  such  information  as  is 
necessary  to  enable  the  Customs  Service 
to  determine  whether  the  merchandise 
may  be  released  from  customs  custody." 
and  using  reasonable  care — "complete 
the  entry  by  filing  with  the  Customs 
Service  the  declared  value, 
classification  and  rate  of  duty"  and 


•  •  • 


or 


"such  other  doctunentation 
information  as  is  necessary  to  enable  the 
Customs  Service  to  *  •  •  properly 
assess  duties  •  •  •  collect  accurate 
statistics  *  *  •  determine  whether  any 
other  applicable  requirement  of  law 
•  *  •  is  met"  Despite  the  seemingly 
simple  connotation  of  the  term 
"reasonable  care,"  this  explicit 
responsibility  defies  easy  explanation. 
The  facts  and  circumstances 
surroimding  every  import  transaction 
differ — fiom  the  experience  of  the 
importer  to  the  nattire  of  the  imported 
articles.  Consequently,  neither  the 
Customs  Service  nor  the  importing 
community  can  develop  a  foolproof 
reasonable  care  "checklist"  which 
would  cover  every  import  transaction. 
On  the  other  hand,  in  keeping  with  the 
Modernization  Act's  theme  of 
"informed  compliance,"  the  Customs 
Service  would  like  to  t»ilr<»  this 
opportimity  to  recommend  that  the 
importing  commimity  avamino  the  list 
of  questions  below.  In  Customs  view, 
the  list  of  questions  may  prompt  or 
suggest  a  program,  framework  or 
methodology  which  importers  may  find 
useful  in  avoiding  compliance  im>blems 
and  meeting  "reasonable  care" 
responsibilities. 

Obviously,  the  questions  below 
cannot  be  mhaustive  or  encyclopedic — 
ordinarily,  every  import  transaction  is 
different.  For  the  same  reason,  it  cannot 
be  overemphasized  that  although  the 
following  information  is  provided  to 
promote  enhanced  compliance  with  the 
Customs  laws  and  regulations,  it  has  no 
legal,  binding  or  precedential  effect  on 
Customs  or  the  importing  commimity. 
In  this  regard,  Customs  notes  that  the 
checklist  is  not  an  attempt  to  create  a 
presumption  of  negligence,  but  rather, 
an  attempt  to  educate,  inform  and 
provide  guidance  to  the  importing 
community.  Consequentiy,  Customs 
believes  that  the  following  information 
may  be  helpful  to  the  importing 
commimity  and  hopes  that  this 
dociunent  will  facilitate  and  encourage 
importers  to  develop  their  own  imique 
compliance  measiuement  plans,  reliable 
procedures  and  "reasonable  care" 
programs. 

As  a  convenience  to  the  public,  the 
checklist  also  includes  the  text  of  a 
checklist  previously  published  in  the 
Federal  Register  for  use  in  certain 
textile  and  apparel  importations.  The 
full  document  was  published  in  62  FR 
48340  (September  15. 1997). 

As  a  final  reminder,  it  should  be 
noted  that  to  further  assist  the  importing 
community.  Customs  issues  rulings  and 
informed  compliance  publications  on  a 
variety  of  technical  subjects  and 
processes.  It  is  strongly  recommended 


that  importers  always  make  sure  that 
they  are  using  the  latest  versions  of 
these  publications. 

Aaking  and  answering  die  foDowing 
questions  may  be  helpful  in  assisting 
importers  in  the  exercise  of  reasonable 
care 

General  Questions  for  all  Transactions 

1.  If  you  have  not  retained  an  expert 
to  assist  you  in  complying  with  Customs 
requirements,  do  you  have  access  to  the 
Customs  Regulations  (Titie  19  of  the 
Code  of  Federal  Regidations),  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  and  the  GPO  publication 
"Customs  Bulletin  and  Decisions?"  Do 
you  have  access  to  the  Customs  Internet 
Website,  Customs  Electronic  Bulletin 
Board  or  other  research  service  to 
permit  you  to  establish  reliable 
procedures  and  facilitate  compliance 
with  Customs  laws  and  regulations? 

2.  Has  a  responsible  and    ' 
knowledgeeble  individual  within  your 
organization  reviewed  the  Customs 
doctunentation  prepared  by  you  or  your 
expert  to  ensure  that  it  is  full,  complete 
^nd  acctuete?  If  that  doctimentation  was 
prepared  outside  your  own 
organization,  do  you  have  a  reliable 
system  in  place  to  insure  that  you 
receive  copies  of  the  information  as 
submitted  to  Customs;  that  it  is 
reviewed  for  accuracy;  and  that  Customs 
is  timely  apprised  of  any  needed 
corrections? 

3.  If  you  use  an  expert  to  assist  you 
in  complying  with  Customs 
requirements,  have  you  discussed  your 
importations  in  advance  with  that 
person  and  have  you  provided  that 
person  with  full,  complete  and  accurate 
information  about  the  import 
transactions? 

4.  Are  identical  transactions  or 
merchandise  handled  differenUy  at 
different  ports  or  Customs  offices  within 
the  same  port?  If  so,  have  you  brought 
this  to  the  attention  of  the  appropriate 
Customs  officials? 

Questions  Arranged  by  Topic 

Merchandise  Description  &  Tariff 
Classification 

Basic  Question:  Do  you  know  or  have 
you  established  a  reliable  pnwediue  or 
program  to  ensure  that  you  know  what 
you  ordered,  where  it  was  made  and 
what  it  is  made  oP 

1.  Have  you  provided  or  established 
reliable  procediues  to  ensure  you     - 
provide  a  complete  and  accurate 
description  of  your  merchandise  to 
Customs  in  accordance  with  19  U.S.C 
1481?  (Also,  see  19  CFR  141.87  and  19 
CFR  141.89  for  special  merchandise 
description  requirements.) 


64250 


Fedaral  Register  /  Vol.  62.  No.  233  /  Thursday.  December  4.  1997  /  Notices 


2.  Have  you  provided  or  established 
reliable  procedures  to  ensure  you 
provide  a  correct  tariff  classification  of 
your  merchandise  to  Customs  in 
accordance  with  19  U.S.C.  1484? 

3.  Have  you  obtained  a  Customs 
"ruling"  regarding  the  description  of  the 
merchandise  or  its  tariff  classification 
(See  19  CFR  part  177).  and  if  so,  have 
you  established  reliable  procedures  to 
ensure  that  you  have  followed  the  ruling 
and  brought  it  to  Customs  attention? 

4.  Where  merchandise  description  or 
tariff  classification  information  is  not 
immediately  available,  have  you 
established  a  reliable  procedure  for 
providing  that  information,  and  is  the 
procedure  being  followed? 

5.  Have  you  participated  in  a  Customs 
pre-classification  of  your  merchandise 
relating  to  proper  merchandise 
description  and  classification? 

6.  Have  you  consulted  the  tariff 
schedules,  Customs  informed 
compliance  publications,  court  cases 
and/or  Customs  rulings  to  assist  you  in 
describing  and  classifying  the 
merchandise? 

7.  Have  you  consulted  with  a  Customs 
"expert"  {e.g.,  lawyer,  broker, 
accountant,  or  Customs  consultant)  tQ 
assist  in  the  description  and/or 
classification  of  the  merchandise? 

8.  If  you  are  claiming  a  conditionally 
free  or  special  tariff  classification/ 
provision  for  your  merchandise  (e.g., 
GSP,  HTS  Item  9802,  NAFTA,  etc.), 
How  have  you  verified  that  the 
merchandise  qualifies  for  such  status? 
Have  you  obtained  or  developed  reliable 
procedures  to  obtain  any  required  or 
necessary  documentation  to  support  the 
claim?  If  making  a  NAFTA  preference 
claim,  do  you  already  have  a  NAFTA 
certificate  of  origin  in  your  possession? 

9.  Is  the  nature  of  your  merchandise 
such  that  a  laboratory  analysis  or  other 
sp>eciaiized  procedure  is  suggested  to 
assist  in  proper  description  and 
classification? 

10.  Have  you  developed  a  reliable 
program  or  procedure  to  maintain  and 
produce  any  required  Customs  entry 
documentation  and  supporting 
information? 

Valuation 

Basic  Questions:  Do  you  know  or  have 
you  established  reliable  procedures  to 
know  the  "price  actually  paid  or 
payable"  for  your  merchandise?  Do  you 
know  the  terms  of  sale;  whether  there 
will  be  rebates,  tie-ins,  indirect  costs, 
additional  payments:  whether  "assists" 
were  provided,  commissions  or  royalties 
paid?  Are  amounts  actual  or  estimated? 
Are  you  and  the  supplier  "related 
parties"? 


1.  Have  you  provided  or  established 
reliable  procedures  to  provide  Customs 
with  a  proper  declared  value  for  your 
merchandise  in  accordance  with  19 
U.S.C.  1484  and  19  U.S.C.  1401a? 

2.  Have  you  obtained  a  Customs 
"ruling"  regarding  the  valuation  of  the 
merchandise  (See  19  CFR  Part  177).  and 
if  so,  have  you  established  reliable 
procedures  to  ensure  that  you  have 
followed  the  ruling  and  brought  it  to 
Customs  attention? 

3.  Have  you  consulted  the  Customs 
valuation  laws  and  regulations.  Customs 
Valuation  Encyclopedia,  Customs 
informed  compliance  publications, 
court  cases  and  Customs  rulings  to 
assist  you  in  valuing  merchandise? 

4.  Have  you  consulted  %vith  a  Customs 
"expert"  (e.g. ,  lawyer,  accountant, 
broker.  Customs  consultant)  to  assist  in 
the  valuation  of  the  merchandise? 

5.  If  you  purchased  the  merchandise 
from  a  "related"  seller,  have  you 
established  procedures  to  ensure  that 
you  have  reported  that  fact  upon  entry 
and  taken  measures  or  established 
reliable  procedures  to  ensure  that  value 
reported  to  Customs  meets  one  of  the 
"related  party"  tests? 

6.  Have  you  taken  measures  or 
established  reliable  procedures  to 
ensure  that  all  of  the  legally  required 
costs  or  payments  associated  with  the 
imported  merchandise  have  been 
reported  to  Customs  (e.g.,  assists,  all 
commissions,  indirect  payments  or 
rebates,  royalties,  etc.]? 

7.  If  you  are  declaring  a  value  based 
on  a  transaction  in  which  you  were/are 
not  the  buyer,  have  you  substantiated 
that  the  transaction  is  a  bona  fide  sale 
at  arm's  length  and  that  the 
merchandise  was  clearly  destined  to  the 
United  States  at  the  time  of  sale? 

8.  If  you  are  claiming  a  conditionally 
free  or  special  tariff  classification/ 
provision  for  your  merchandise  (e.g., 
GSP,  HTS  Item  9802.  NAFTA,  etc.), 
have  you  established  a  reliable  system 
or  program  to  ensure  that  you  reported 
the  required  value  information  and 
obtained  any  required  or  necessary 
documentation  to  support  the  claim? 

9.  Have  you  established  a  reliable 
program  or  procedure  to  produce  any 
required  entry  documentation  and 
supporting  information? 

Country  of  Origin/Marking/Quota 

Basic  Question:  Have  you  taken 
reliable  measures  to  ascertain  the 
correct  country  of  origin  for  the 
imported  merchandise? 

1.  Have  you  established  reliable 
procediues  to  ensure  that  you  report  the 
correct  country  of  origin  on  Customs 
entry  documents? 


2.  Have  you  established  reliable 
procedures  to  verify  or  ensure  that  the   • 
merchandise  is  properly  marked  upon 
entry  with  the  correct  coimtry  of  origin 
(if  required]  in  accordance  with  19 
U.S.C  1304  and  any  other  applicable 
special  marking  requirement  (watches, 
gold,  textile  labeling,  etc)? 

3.  Have  you  obtained  a  Customs 
"ruling"  regarding  the  proper  marking 
and  country  of  origin  of  the 
merchandise  (See  19  CFR  Part  177),  and 
if  so,  have  you  established  reliable 
procedures  to  ensure  that  you  followed 
the  ruling  and  brought  it  to  Customs 
attention? 

4.  Have  you  consulted  with  a  Customs 
"expert"  (e.g.,  lawyer,  accountant, 
broker.  Customs  consultant)  regarding 
the  correct  country  of  origin/proper 
marking  of  your  merchandise? 

5.  Have  you  taken  reliable  and 
adequate  measures  to  communicate 
Customs  country  of  origin  marking 
requirements  to  your  foreign  supplier 
prior  to  importation  of  your 
merchandise? 

6.  If  you  are  claiming  a  change  in  the 
origin  of  the  merchandise  or  claiming 
that  the  goods  are  of  U.S.  origin,  have 
you  taken  required  measures  to 
substantiate  your  claim  (e.g..  Do  you 
have  U.S.  milling  certificates  or 
manuCactiuer's  affidavits  attesting  to  the 
production  in  the  U.S.)? 

7.  If  you  are  importing  textiles  or 
apparel,  have  you  developed  reliable 
procedures  to  ensure  that  you  have 
ascertained  the  correct  country  of  origin 
in  accordance  with  19  U.S.C.  3592 
(Section  334,  Pub.  L.  103-465)  and 
assured  yourself  that  no  illegal 
transshipment  or  false  or  fraudulent 
practices  were  involved? 

8.  Do  you  know  how  your  goods  are 
made  from  raw  materials  to  finished 
goods,  by  whom  and  where? 

9.  Have  you  checked  with  Customs 
and  developed  a  reliable  procedure  or 
system  to  ensure  that  the  quota  category 
is  correct? 

10.  Have  you  checked  or  developed 
reliable  procedures  to  check  the  Status 
Report  on  Current  Import  Quotas 
(Restraint  Levels)  issued  by  Customs  to 
determine  if  your  goods  are  subject  to  a 
quota  category  which  has  "part" 
categories? 

11.  Have  you  taken  reliable  measures 
to  ensure  that  you  have  obtained  the 
correct  visas  for  your  goods  if  they  are 
subject  to  visa  categories? 

12.  In  the  case  oftextile  articles,  have 
you  prepared  or  developed  a  reliable 
program  to  prepare  the  proper  country 
declaration  for  each  entry,  i.e.,  a  single 
country  declaration  (if  wholly  obtained/ 
produced)  or  a  multi-country 
declaration  (if  raw  materials  from  one 
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country  were  produced  into  goods  in  a 
second)? 

13.  Have  you  established  a  reliable 
maintenance  program  or  procedure  to 
ensure  you  can  produce  any  required 
entry  documentation  and  supporting 
information,  including  any  required 
certificates  of  origin? 

Intellectual  Property  Rights 

Basic  Question:  Have  you  determined 
or  established  a  reliable  procedure  to 
permit  you  to  determine  whether  your 
merchandise  or  its  packaging  bear  or  use 
any  trademarks  or  copyrighted  matter  or 
are  patented  and,  if  so,  that  you  have  a 
legal  right  to  import  those  items  into, 
and/or  use  those  items  in,  the  U.S.? 

1.  If  you  are  importing  goods  or 
packaging  bearing  a  trademark 
registered  in  the  U.S.,  have  you  checked 
or  established  a  reliable  procedure  to 
ensure  that  it  is  genuine  and  not 
restricted  from  importation  under  the 
"gray-market"  or  parallel  import 
requirements  of  U.S.  law  (see  19  CFR 
133.21),  or  that  you  have  permission 
from  the  trademark  holder  to  import 
such  merchandise? 

2.  If  you  are  importing  goods  or 
packaging  which  consist  of,  or  contain 
registered  copyrighted  material,  have 
you  checked  or  established  a  reliable 
procedure  to  ensure  that  it  is  authorized 
and  genuine?  If  you  are  importing  sound 
recordings  of  live  performances,  were 
the  recordings  authorized? 

3.  Have  you  checked  or  developed  a 
reliable  procedure  to  see  if  your 
merchandise  is  subject  to  an 
International  Trade  Commission  or 
court  ordered  exclusion  order? 

4.  Have  you  established  a  reliable 
procedure  to  ensure  that  you  maintain 
and  can  produce  any  required  entry 
documentation  and  supporting 
information? 

Miscellaneous  Questions 

1.  Have  you  taken  measures  or 
developed  reliable  procedures  to  ensure 
that  your  merchandise  complies  with 
other  agency  requirements  (e.g..  FDA. 
EPA/DOT,  CPSC,  FTC,  Agriculture,  etc.) 
prior  to  or  upon  entry,  including  the 
procurement  of  any  necessary  licenses 
or  permits? 

2.  Have  you  taken  measures  or 
developed  reliable  procedures  to  check 
to  see  if  your  goods  are  subject  to  a 
Commerce  Department  dumping  or 
countervailing  duty  investigation  or 
determination,  and  if  so!  have  you 
complied  or  developed  reliable 
procedures  to  ensure  compliance  with 
Customs  reporting  requirements  upon 
entry  (e.g.,  19  CFR  141.61)? 

3.  Is  your  merchandise  subject  to 
quota/visa  requirements,  and  if  so,  have 


you  provided  or  developed  a  reliable 
procediue  to  provide  a  correct  visa  for 
the  goods  upon  entry? 

4.  Have  you  taken  reliable  measures  to 
ensure  and  verify  that  you  are  filing  the 
correct  type  of  Customs  entry  (e.g.,  TIB, 
TflkE,  consumption  entry,  mail  entry, 
etc.),  as  wrell  as  ensure  that  you  have  the 
right  to  make  entry  under  the  Customs 
Regulations? 

Additional  Questions  for  Textile  and 
Apparel  Importers 

Note:  Section  333  of  the  Uruguay  Round 
Implementation  Act  (19  U.S.C  1592a) 
authorizes  the  Secretary  of  the  Treasuiy  to 
publish  a  list  of  foreign  producers, 
manufacturers,  suppliers,  sellers,  exporters, 
or  other  foreign  persons  who  have  been 
found  to  have  violated  19  U.S.C.  1592  by 
using  certain  £slse,  fraudulent  or  counterfeit 
documentation.  labeling,  or  prohibited 
transshipment  practices  in  connection  with 
textiles  and  apparel  products.  Section  1592a 
also  requires  any  importer  of  record  entering, 
introducing,  or  attempting  to  introduce  into 
the  commerce  of  the  United  SUtes  textile  or 
apparel  products  that  wore  either  directly  or 
indirectly  produced,  manufactured,  supplied, 
sold,  exported,  or  transported  by  such  named 
person  to  show,  to  the  satisfoction  of  the 
Secretary,  that  such  importer  has  exercised 
reasonable  care  to  ensure  that  the  textile  or 
apparel  products  are  accompanied  by 
documentation,  packaging,  and  labeling  that 
are  accurate  as  to  its  origin.  Under  section 
lS92a,  reliance  solely  upon  information 
regarding  the  imported  product  from  a 
person  named  on  the  list  does  not  constitute 
the  exercise  of  reasonable  care.  Textile  and 
apparel  importers  who  have  some 
commercial  relationship  with  one  or  more  of 
the  listed  parties  must  exercise  a  degree  of 
reasonable  care  in  ensuring  tliat  the 
documentation  covering  the  imported 
merchandise,  as  well  as  its  packaging  and 
labeling,  is  accurate  as  to  the  country  of 
origin  of  the  merchandise.  This  degree  of 
reasonable  care  must  rely  on  more  than 
information  supplied  by  the  named  party. 

In  meeting  the  reasonable  care 
standard  when  importing  textile  or 
apparel  products  and  when  dealing  with 
a  party  named  on  the  list  published 
purauant  to  section  592A  an  importer 
should  consider  the  following  questions 
in  attempting  to  ensure  that  the 
documentation,  packaging,  and  labeling 
is  accurate  as  to  the  country  of  origin  of 
the  imported  merchandise.  The  list  of 
questions  is  not  exhaustive  but  is 
illustrative. 

1.  Has  the  importer  had  a  prior 
relationship  with  the  named  party? 

2.  Has  the  importer  had  any 
detentions  and/or  seizures  of  textile  or 
apparel  products  that  were  direcUy  or 
indirectiy  produced,  suppUed,  or 
transported  by  the  named  party? 

3.  Has  the  importer  visited  the 
company's  premises  and  ascertained 


that  the  company  has  the  capacity  to 
produce  the  merchandise? 

4.  Where  a  claim  of  an  origin 
conferring  process  is  made  in 
accordance  with  19  CFR  102.21,  has  the 
importer  ascertained  that  the  named 
party  actually  performed  the  required 
process? 

5.  Is  the  named  party  operating  from 
the  same  country  as  is  represented  by 
that  party  on  the  documentation, 
packaging  or  labeling? 

6.  Have  quotas  for  the  imported 
merchandise  closed  or  are  they  nearing 
closing  from  the  main  producer 
countries  for  this  commodity? 

7.  What  is  the  history  of  this  country 
regarding  this  commodity? 

8.  Have  you  asked  questions  of  your 
supplier  regarding  the  origin  of  the 
product? 

9.  Where  the  importation  is 
accompemied  by  a  visa,  permit,  at 
license,  has  the  importer  verified  with 
the  supplier  or  manufacturer  that  the 
visa,  permit,  and/or  license  is  both  valid 
and  accurate  as  to  its  origin?  Has  the 
importer  scrutinized  the  visa,  permit  or 
license  as  to  any  irregularities  that 
would  call  its  authenticity  into 
question? 

Dated:  December  1, 1997. 
Sttuurt  P.  Seidel, 

Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

(FR  Doc.  97-31802  Filed  12-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Hscai  Service 

Surety  CompaniM  Acceptable  on 
Federal  Bonds;  Termination  of 
Aifthorfty:  Munich  American 
Reinsurance  Company,  Munich 
Reinsurance  Company.  U.S.  Branch 

SUMMARY:  (Dept.  Circ.  570. 1997— Rev., 
Supp.  No.  3). 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  (202)  874-7102. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificates  of 
Authority  issued  by  the  Treasury  to 
Munich  American  Reinsurance 
Company  and  Mimich  Reinsurance 
Company.  U.S.  Branch,  under  the 
United  States  Code.  Tide  31.  Sections 
9304-9308.  to  qualify  as  an  acceptable 
surety  and  as  an  acceptable  reinsuring 
company  on  Federal  bonds  are  hereby 
terminated. 

Munich  American  Reinsurance 
Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  62 
FR  35567,  July  1, 1997  and  Munich 
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Reinsurance  Company.  U.S.  Branch, 
was  last  listed  as  an  acceptable 
reinsuring  company  on  Federal  bonds  at 
62  FR  35581.  JuJy  1, 1997. 

With  respect  to  any  bonds  currently 
in  force  with  both  these  companies, 
bond-approving  officers  may  let  such 
bonds  run  to  expiration  and  need  not 
secure  new  bonds.  However,  no  new 
bonds  should  be  accepted.  In  addition, 
bonds  that  are  continuous  in  nature 
should  not  be  renewed. 

The  Treasury  Department  Circular 
570  may  be  viewed  and  downloaded 
through  the  Internet  (http:// 
www.fms.treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (EMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  SubscripUon 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO.  use  the  following 
stock  nimiben  048-000-00509-8. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  3700  East-West 
Highway,  Room  6A11,  Hyatts*ille,  MD 
20782.  / 

Dated:  November  20. 1997. 
Charles  F.  Schwan  m. 

Director,  Funds  S4anagement  Division, 
Financial  Management  Service. 
[FR  Doc.  97-31807  Filed  12-3-97;  8:45  am] 
■UMG  COW  4«ie-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8498 

AQENCY:  Internal  Revenue  Service  (IRS). 
Treasury.  > 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportuinity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  coficeming  Form 
8498,  Program  Sponsor  Agreenlaht  for 
Continuing  Education  for  Enrolled 
Agents. 


DATES:  Written  comments  should  be 
received  on  or  before  February  2, 1998 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPt-EMENTARY  INFORMATION: 

Title:  Program  Sponsor  Agreement  for 
Continuing  Education  for  Enrolled 
Agents. 
OMB  Number:  1545-1459. 
Form  Number:  Forms  8498. 
Abstract:  Form  8498  is  used  by  the 
Director  of  Practice  to  determine  the 
qualifications  of  those  individuals  or 
organizations  seeking  to  present 
continuing  professional  educational 
programs  for  persons  enrolled  to 
practice  before  the  Internal  Revenue 
Service. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  and 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  36 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  300. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
Unless  the  collection  of  information 
dUplays  a  valid  OMB  control  number. 
Boolv  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retmn  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 


of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  November  26. 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-31805  Filed  12-3-97;  8:45  am] 
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UNITEI^STATES  INFORMATION 
AQENCY 

Regional  Scholar  Exchange  Program 
With  the  New  Independent  States  and 
Freedom  Support  Act  Fellowahips  in 
Contemporary  Issues 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs,  Academic  Exchanges 
Division.  European  Programs  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  an  assistance  award.  Public  and 
private  non-profit  organizations  with  at 
least  four  years  of  experience  in 
conducting  international  exchange 
programs  with  the  New  Independent 
States  and  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  apply  to  develop  and 
administer  the  recruitment,  selection, 
orientation,  placement,  monitoring, 
evaluation,  and  alumni  activities  for  two 
programs:  ' 

Tne  Regional  Scholar  Exchange 
Program  with  the  new  Independent 
States:  Research  fellowships  for  four 
months  and  six  months  at  host 
institutions  in  the  United  States  for 
approximately  130  highly  qualified 
advanced  graduate  students  pursuing 
dissertation  research  and  university 
faculty  and  scholars  at  the  early  stages 
of  their  careers  in  one  of  twenty-five 
designated  fields  of  the  social  science^ 
and  humanities  who  are  citizens  of 
Armenia,  Azerbaijan*.  Belarus.  Georgia, 
Kazakhstan.  Kyrgyzstan.  Moldova,  the 
Russian  Federation.  Tajikistan, 
Turkmenistan.  Ukraine  and  Uzbekistan 
and  for  research  fellowships  for  four 
months  and  six  months  at  host 
institutions  in  the  New  Independent 
States  for  approximately  twenty 
advanced  graduate  student  pursuing 
dissertation  research  or  special  projects 


Federal  Register  /  Vol  62,  No.  233  /  Thursday.  December  4,  1997  /  Notices 


64253 


and  university  faculty  in  one  of  twenty- 
five  designated  fields  of  the  social 
sciences  and  humanities  who  are 
citizens  of  the  United  States. 
The  Freedom  Support  Act 
Fellowships  in  Contemporary  Issues: 
Research  fellowships  for  four  months  at 
host  institutions  in  the  United  States  for 
approximately  75  highly  qualified 
practitioners  in  diverse  professions  in 
the  public,  private,  and  not-for-profit 
sectors  who  are  citizens  of  Armenia, 
Azerbaijan*.  Belarus,  Georgia, 
Kazakhstan.  Kyrgyzstan,  Moldova,  the 
Russian  Federation,  Tajikistan, 
Turkmenistan,  Ukraine,  and 
Uzebekistan  and  who  are  shaping  public 
policy  or  otherwise  contributing  to  the 
transformation  of  their  societies  in  one 
of  five  designated  areas:  Sustainable 
Growth  and  Economic  Development; 
Democratization,  Human  Rights  and  the 
Rule  of  Law;  Political.  Military. 
Security,  and  Public  Policy  Issues; 
Strengthening  Civil  Socie^;  Internet, 
the  Communications  Revolution,  and 
Intellectual  Property  Rights. 

Interested  organizations  should  read 
the  complete  Federal  Register 
Announcement  and  request  a 
Solicitation  Package  from  USIA  prior  to 
preparing  a  proposal. 

•  Please  note:  Programs  with  Azerbaijan 
are  subject  to  the  restrictions  of  Section  907 
of  the  Freedom  Support  Act  of  1992: 
Employees  of  the  Government  of  Azerbaijan 
or  any  of  its  instrumentalities  are  excluded 
from  participation  and  no  U.S.  participant 
overseas  may  work  for  the  Government  of 
AzertNujan  or  any  of  its  instnmientaliUes. 

Both  programs  are  merit-based  open 
competitions  that  must  be  conducted 
nationally  in  the  home  countries  of  the 
applicants.  Applicants  who  have 
participated  in  a  USIA-sponsored 
academic  program  of  more  than  six 
weeks  after  March  1, 1997  are  not 
eligible  to  receive  fellowships. 

Each  program  has  separate  conditions 
and  requirements  which  are  stated  in 
this  announcement  and  detailed  in  the 
full  Solicitation  Package.  Organizations 
should  apply  for  an  assistance  award  for 
both  programs  and  should  submit  a 
single  profK>sal  and  a  single  budget  to 
address  the  administration  of  both 
programs.  Applicant  organizations  may 
apply  to  administer  the  programs 
individually,  or  via  a  subcontract 
arrangement  as  long  as  one  organization 
is  designated  to  be  the  recipient  of  the 
grant,  or  as  a  consortia  in  partnership 
with  other  organizations  where  each 
applicant  organization  submits  a 
separate  proposal  and  separate  budget 
that  cites  the  division  of  labor  and 
duti^  among  the  members.  USIA 
anticipates  awarding  one  or  two 
assistance  awards  for  the  administration 


of  the  programs  cited  in  this 
aimouncement.  Awards  are  expected  to 
begin  no  earlier  than  May  1.  1998  and 
must  be  completed  by  October  31.  2000. 

Applicant  organizations  must 
demonstrate  the  ability  to  administer  all 
aspects  of  both  programs,  including 
publicity,  advertisement,  recruitment, 
selection,  placement,  orientation. 
Fellow  monftoring  and  support, 
logistics,  financial  management, 
evaluation,  and  alumni  tracking  and 
programming. 

Overall  grant  making  authority  for  the 
Regional  Scholar  Exchange  Program  is 
contained  in  the  mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256,  as  amended,  also 
known  as  the  Fulbright-Hays  Act.  The 
purpose  of  the  Act  is  'to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  coim tries  *  *  •;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultuj^  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   •   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  fundhig  authority  for 
the  program  cited  above  is  provided 
through  the  Mutual  Educational  and 
Cultural  Exchange  Act  of  1961.  Public 
Law  87-256,  as  amended.  Programs 
shall  also  maintain  their  scholarly 
integrity  and  shall  meet  the  highest 
standards  of  academic  excellence. 

Overall  grant  making  authority  for  the 
Freedom  Support  Act  Fellowships  in 
Contemporary  Issues  is  made  possible 
through  legislation  sponsored  by  the 
U.S.  Congress  and  incorporated  in  the 
Foreign  Relations  Authorization  Act  of 
FY  1993.  The  legislation  was 
established  to  assist  the  economic  and 
democratic  development  of  the  New 
Independent  States  of  the  former  Soviet 
Union.  The  funding  authority  for  the 
program  cited  above  is  provided 
through  the  Freedom  Support  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
USIA  reserves  the  right  to  reduce, 
revise,  or  increase  the  proposal  budgets 
in  accordance  with  the  needs  of  the 
programs. 

ANNOUNCEMENT  TITLE  AND  NUMBER>  All 

communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/AEB-98-G7. 


DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington.  D.C.  time 
on  Thursday.  February  12,  1998.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  It  is  the  responsibility  of 
the  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs,  Division 
of  Academic  Exchanges,  European 
Programs  Branch,  E/AEE,  Room  246, 
U.S.  Information  Agency.  301  4th  Street, 
S.W..  Washington.  D.C.  20547; 
telephone  number  (202)  205-0525;  fax: 
(202)  260-7985;  Internet  address 
treed©usia.gov  to  request  a  Solicitation 
Package  containing  more  detailed  award 
criteria.  Please  request  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOUCfTATION  PACKAGE 
VU  INTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website^kt  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 
TO  RECEIVE  A  SOUOTATION  PACKAGE  VIA 
FAX  ON  DEMAND:  The  entire  Solicitations 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
Demand  System",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USL\  Program  Manager 
Rhonda  E.  Boris  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  aimouncement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in  ' 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMISSKMS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  14  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/AEE-98-07, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Stieet.  S.W., 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USL\  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 


64254 


Federal  Register  /  Vol.  62,  No.  233  /  Thursday,  December  4,  1997  /  Notices 


with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 
MVERSmr,  FREEDOM  AND  DEMOCfUCV 
OUIOBJNES:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including,  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  IM- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPt^MENTARY  MFOMIATKW:  The 
Regional  Scholar  Exchange  Program 
empowers  outstanding  citizens  of  the 
NIS  and  the  U.S.  who  are  committed  to 
careers  in  academia  to  obtain  access  to 
the  resource  materials  and  specialists  of 
the  host  country  in  order  to  conduct 
research  and  consult  with  colleagues  on 
specific  topics  in  one  of  twenty-five 
designated  fields  of  the  social  sciences 
and  humanities,  write  scholarly  articles, 
dissertations,  and  books,  audit  classes, 
deliver  occasional  lectures,  and 
participate  in  academic  conferences 
with  the  goal  of  contributing  to  the 
advancement  of  higher  education, 
scholarship,  and  university  teaching  in 
their  academic  fields  in  their  home 
countries.  NIS  participants  will  be 
expected  to  begin  their  fellowships  in 
the  U.S.  as  a  group  at  a  program 
orientation  in  Washington,  D.C.  in  late 
August  1999  and  attend  a  pre-departure 
orientation  in  their  home  countries  in 
February  1999.  However,  in  some  cases 
where  it  is  necessary,  a  limited  number 
of  NIS  participants  may  begin  their  U.S. 
programs  at  other  appropriate  times 
during  the  academic  year.  U.S. 
participants  will  be  expected  to  begin 
their  fellowships  in  the  NIS  at 


appropriate  times  in  summer  and  fall 
1999  and  attend  a  program  orientation 
in  their  host  countries.  At  the  end  of 
their  fellowships,  all  participants  must 
return  inunediately  to  their  home 
countries. 

The  Freedom  Support  Act 
Fellowships  in  Contemporary  Issues 
empower  outstanding  citizens  of  the 
New  Independent  States  who  are 
practitioners  in  diverse  fields  to  obtain 
access  to  the  resource  materials  and 
specialists  of  the  U.S.  in  order  to 
conduct  research  and  policy  analysis  on 
specific  topics  in  one  of  five  designated 
anas,  write  reports,  articles,  and 
studies,  deliver  lectures,  and  engage 
counterparts  in  the  United  States  with 
the  goal  of  framing  the  terms  of  debate 
in  their  fields  and  playing  a  more  active 
role  in  consolidating  the  transition  to 
democracy,  free  markets,  and  civil 
society  in  their  home  countries. 
Participants  will  be  expected  to  begin 
their  fellowships  in  the  U.S.  as  a  group 
at  a  program  orientation  in  Washington, 
D.C.  in  March  1999  and  attend  a  pre- 
departure  orientation  in  their  home 
countries  in  February  1999.  At  the  end 
of  their  fellowships,  all  NIS  participants 
must  return  inunediately  to  their  home 
countries. 

Further  details  about  specific  program 
requirements  and  additional 
information  can  be  found  in  the  Project 
Objectives,  Goals,  and  Implementation 
(FOCI)  Statement  which  are  part  of  the 
full  Solicitation  Package. 

Guidelines 

Visa/Health  Insurance/Tax 
Requirements:  Programs  must  comply 
with  J-1  visa  regulations.  Exchange 
program  regulations  require  that  all  J 
visa  holders  carry  health  and  accident 
insurance.  Please  refer  to  program 
specific  guidelines  (PCK^I)  in  the 
Solicitation  Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 
demonstrate  tax  regulation  adherence  in 
the  proposal. 

Proposed  Budget 

Funding  for  the  FY  1998  Regional 
Scholar  Exchange  Program  is 
anticipated  at  S2 ,000,000.  Fimding  for 
the  FY  1998  Freedom  Support  Act 
Fellowships  in  Contemporary  Issues  is 
anticipated  at  $955,000. 

Applicant  organizations  must  submit 
a  comprehensive  line  item  budget 
request  for  general  program  costs, 
participant  program  costs,  and 
administrative  costs  based  on  the 
specific  guidance  in  the  Solicitation 


Package.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget  and  a 
budget  narrative  demonstrating  how 
costs  were  derived.  Organizations 
whose  proposals  include  an 
administrative  budget  that  is  lean  than 
20%  of  the  grant  amount  requested  from 
the  USIA  will  be  given  preference. 

Allowable  costs  for  each  category 
include  the  following: 

(1)  General  Prograip  Costs 

(2)  Participant  Program  Costs 

(3)  U.S.  Administrative  Costs 

(4)  NIS  Administrative  Costs 

(5)  Start  Up  for  FY  1999  Recruitment 
Please  refer  to  the  Solicitation 

Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Keview  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation. 

1.  Quality  of  the  program  plan: 
Proposals  should  include  academic 
rigor,  thorough  conception  of  program, 
demonstration  of  meeting  participants' 
needs,  contributions  to  understanding 
the  partner  country,  specific  details  of 
recruitment,  selection,  placement, 
monitoring,  alumni  activities,  alumni 
tracking,  and  relevance  to  USIA's 
mission. 

2.  Program  planning  and 
orgfmizational  capacity:  A  detailed 
work  plan  citing  all  critical  program 
components  and  timeline  should 
demonstrate  the  organization's  logistical 
and  administrative  capacity  to 
implement  both  programs.  Proposals 
must  demonstrate  how  the  organization 
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and  its  staff  will  meet  both  programs' 
objectives.  Proposed  personnel  and 
organizational  resources  must  be 
adequate  and  appropriate  to  implement 
the  program  in  each  country. 

3.  Organization's  track  record: 
Relevant  USIA  and  outside  assessments 
of  the  organization's  experience  with 
academic  exchanges  with  the  NIS, 
including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
grants  as  determined  by  USIA's  Office  of 
Contracts. 

4.  Multiplier  effect/impact:  Proposed 
programs  must  demonstrate  an  impact 
on  the  wider  community  through  the 
sharing  of  information  and  the 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Cost-effectiveness:  A  key  measure 
of  cost-effectiveness  is  USIA's  cost  per 
participant.  This  is  the  total  funds 
requested  from  USIA  divided  by  the 
number  of  participant-months  (number 
of  participants  multiplied  by  the 
number  of  program  months).  Overhead 
and  administrative  costs,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

6.  Cost-sharing:  Preference  will  be 
given  to  proposals  that  seek  to  maximize 
cost-sharing  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions. 

7.  Value  of  U.S.  partner  country 
relations:  The  assessment  by  USIA's 
geographic  area  office  of  the  need 
potential  impact,  and  significance  of  the 
project  with  the  partner  country. 

8.  Support  of  diversity  and  pluralism: 
Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  through  the 
recruitment,  selection  and  placement  of 
participants,  to  tiie  extent  feasible  for 
organizations. 

9.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  alumni 
activities  and  other  follow  on  programs 
(without  USIA  support)  which  ensures 
that  USIA  supported  programs  are  not 
isolated  events.  Proposals  should 
include  a  plan  for  alumni  tracking  that 
demonstrates  the  willingness  to  provide 
data  to  and  coordinate  tracking  with 
USIA  and  USIS  posts. 

10.  Program  evaluation:  Proposah 
should  include  a  plan  to  evaluate  the 
program's  success.  A  draft  survey 
questionnaire  plus  a  description  of  a 
methodology  to  be  used  to  link 
outcomes  to  original  project  objectives 
is  required. 

Notice 
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modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Options  for  Renewals 

Subject  to  the  availability  of  funding 
for  FY  1999  and  FY  2000,  and  the 
satisfactory  performance  of  grant 
programs,  USIA  may  invite  grantee  ' 
organizations  to  submit  proposals  for 
renewal  assistance  awards  for  two  fiscal 
year  cycles. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  December  1, 1997. 

Robert  L.  Earle, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

(FR  Doc.  97-31787  Filed  12-3-97;  8:45  am) 
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UNrTED  STATES  INFORMATION 
AGENCY 

FY  1998  Ron  Brown  FeHovvship 
Program 

ACTION:  Request  for  proposals. 


The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 


SOIWIARY:  Subject  to  the  availability  of 
fonds  for  FY  1998,  the  Office  of 
Academic  Programs,  Academic 
Exchanges  Division,  European  Branch  of 
the  United  States  Information  Agency's 
Bureau  of  Education  and  Cultural 
Afiiairs  announces  an  open  competition 
for  an  assistance  award.  American 
public  or  private  nonprofit 
organizations  with  at  least  four  years  of 
experience  in  conducting  international 
academic  exchange  programs  and 
meeting  the  provisions  described  in  IRS 
regulation  26  CFR  1.501(c)  may  apply  to 
develop  and  administer  the  FY  1998 
Ron  Brown  Fellowship  Program. 
Preference  will  be  given  to  organizations 
that  have  placement  experience  at  the 
graduate  level  and  a  demonstrated 
ability  to  conduct  academic  exchange 
programs  in  Central  and  Eastern  Europe. 
Organizations  are  invited  to  submit  a 
proposal  with  a  budget  not  to  exceed 
$2,000,000  to  develop  and  administer 
the  final  selection  (from  a  pool  of 


applicants),  placement,  orientation, 
monitoring,  evaluation  and  follow-on/ 
alumni  activities  of  at  least  42  Fellows 
from  the  following  countries:  Albania, 
Bosnia,  Bulgaria,  Croatia,  Hungary. 
Macedonia,  Poland,  Romania,  Sert>ia 
and  Solvenia.  Participants  will  be 
enrolled  in  two-year  degree  programs,  or 
in  one-year  non-degree  professional 
development  programs  (except  for  the 
one-year  degree  programs  in  law)  at 
accredited  U.S.  academic  institutions 
for  study  at  the  Masters'  level  in  the 
fields  of  business  administration, 
economics,  education  administration/ 
civic  education,  environmental  policy/ 
resource  management,  journalism/mass 
communication,  law,  public 
administration  and  public  policy. 

Please  Note:  This  program  will  not  suDDOit 
Ph.D.  studies. 


Overall  grant  making  authority  for  the 
Ron  Brown  Fellowship  Program  is 
contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256.  as  amended,  also 
known  as  the  Fulbright-Hays  Act  The 
purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   •;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •  *  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Support  for  East  European  Democracies 
(SEED)  Act  of  1989,  targeted  to  advance 
the  democratic  and  economic  transition 
of  Central  and  Eastern  Europe.  In  order 
to  comply  with  mandates  for  this 
program,  grantee  organization  is 
required  to  keep  track  of  the  spending 
for  each  of  the  ten  countries  under  the 
FY98  Ron  Brown  Fellowship  Program. 
Specific  country  allocations  will  be 
provided  at  the  time  of  the  award. 
Funds  allocated  for  one  coimtry  should 
not  be  used  to  support  Fellows  frtan 
other  countries. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOONCEMENT  NAME  AMD  MUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to:  The 
Ron  Brown  Fellowship  Program, 
reference  number  E/AEE-98-05. 
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OEAOUNE  FOR  PflOPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5:00  p.m.  Washington.  D.C. 
time  on  Monday,  January  26,  1998. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  by 
the  due  date  but  received  at  a  later  date 
will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Programs,  Academic 
Exchanges  Division,  European  Branch. 
E/AEE  Room  238.  U.S.  Information 
Agency,  301  4th  Street.  S.W., 
Washington.  D.C.  20547;  Telephone: 
(202)  619-4420;  Fax:  (202)  619-4927; 
Internet:  TREED9USIA.COV  to  request 
a  Solicitation  Package  containing  more 
detailed  information.  Please  request 
required  application  forms  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

TO  OOHMLOAO  A  SOUCn'ATION  PACKAOE 
VIA  MTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  welwite  at  http://www.u5ia.gov/ 
ediication/rfps.  Please  reed  all 
information  before  downloading. 

TO  RECEIVE  A  SOUCtTATKM  PACKAGE  VU 
FAX  ON  DEMAND:  The  entire  package  may 
be  received  via  the  Bureau's  "Grants 
Information  Fax  on  Demand  System." 
which  is  accessed  by  calling  (202)  401- 
7616.  Please  request  a  "Catalog"  of 
available  documents  and  order  numbers 
when  first  entering  the  system. 

Please  specify  USIA  Program  Officer 
Effie  Wingate  on  all  inquiries  and 
correspondence.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  ^is  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

SUBMttSlONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  seven  copies 
of  the  completed  application,  including 
required  forms,  should  be  sent  to:  U.S. 
Infonration  Agency,  Ref.:  E//VEE-98-05. 
Office  of  Grants  Management,  E/XE. 
Room  336. 301  4th  Street.  S.W., 
Washington.  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  formatted  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to  U.S. 
Information  Service  (USIS)  posts  and 
Fulbrigbt  Commissions  overseas  for 
their  review,  with  the  goal  of  reducing 


the  time  it  takes  to^et  posts'  comments 
for  the  Agency's  grant  review  process. 
OtVERSITY,  FREEDOM  AND  DEMOCRACY 
OmOEUNES:  Pursuant  to  the  Bureau's 
authorizing  legislation,  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social,  and  cultural  life.  "Diversity" 
should  be  interpreted  in  the  broadest 
sense  and  encompass  differences 
including  but  not  limited  to  ethnicity, 
race,  gender,  religion,  geographic, 
location,  socioeconomic  status,  and 
physical  challenges.  Applicants  are 
strongly  «icouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  L.aw  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  countries  whese  people  do 
not  fully  enjoy  freedom  and 
democracy,"  USIA  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPLEMBCTARY  MFOfWATION: 

Oveif  lew 

The  FY  1998  Ron  Brown  Fellowship 
Program  will  provide  funding  for  at 
least  42  fellowships  to  citizens  from 
Albania,  Bosnia,  Bulgaria,  Croatia, 
Hungary,  Macedonia,  Poland.  Romania. 
Serbia  and  Slovenia.  Fellowships  will 
be  distrubted  according  to  s{)ecified 
country-quotas.  The  gral  of  the  Ron 
Brown  program  is  to  provide  an 
opportunity  for  university  graduates  and 
young  professionals  who  are  selected 
through  open,  merit-based  competition 
in  the  aforementioned  nine  European 
countries  to  participate  in  quality 
graduate  study  programs  in  the  fields  of 
business  administration,  economics, 
education  administration/civic 
education,  environmental  policy/ 
resource  management,  journalism/mass 
communication,  law,  public 
administration  and  public  policy  at 
accredited  universities  throughout  the 
United  States.  Fellowships  will  be 
awarded  for  one-year,  non-degree 
professional  development  programs. 
except  for  one-year  degree  programs  in 
law,  or  for  two-year  degree  granting 
programs.  Program  enhancements  such 
as  workshops,  professional  enrichment 


activities,  internships,  alumni 
conferences,  networking,  etc.  are 
integral  components  of  the  Ron  Brown 
Fellowship  Program  and  highly 
encouraged.  Internships  of  up  to  six 
months  for  Fellows  in  one-year 
programs  and  up  to  three  months  for 
Fellows  in  two-year  programs  are 
recommended.  USIA's  goal  for  1998  is 
to  award  the  greater  number  of 
Fellowships  for  two-year  degree 
programs,  and  to  attain  equitable 
representation  of  the  eight  eligible  fields 
while  achieving  wide  distribution 
among  the  U.S.  host  imiversities. 
Clustering  of  Fellows  should  be  avoided 
with  no  more  than  three  Fellows  at  any 
one  university. 

The  Ron  Brown  Fellowship  Program 
will  not  support  Ph.D.  programs. 

Guidelines 

For  1998,  program  advertisement  and 
participant  recruitment  will  be  the 
responsibility  of  the  United  States 
Information  Service  (USIS)  posts  and/or 
the  Fulbright  commissions.  USIS  posts 
and/or  commissions  will  screen 
applications  for  eligibility,  arrange  for 
TOEFL,  GMAT  and  GRE  testing  where 
possible,  conduct  personal  interviews, 
and  compile  a  dossier  on  each  qualified 
applicant.  Each  USIS  post  and/or 
commission  will  compile  a  pool  of 
applicants  to  be  forwarded  to  the 
administering  organization  for  the  final 
selection. 

Applicants  are  asked  to  develop  a 
program  plan  to  conduct  the  final 
selection,  placement,  monitoring, 
follow-on  and  alumni  activities.  The 
duration  of  the  program  should  be  for 
two  academic  years,  1998-99  and  1999- 
2000.  The  program  may  not  begin  before 
May  1, 1998,  and  must  be  completed  by 
December  31,  2000.  Proposals  should 
address  and  discuss  in  detail  the 
following  areas: 

1.  Final  Selection 

Describe  in  detail  the  process  for  the 
final  selection  of  Fellows  including 
method  of  reviewing  a  pool  of  qualified 
applications  submitted  by  USIS  poets 
andVor  Fulbright  commissions;  specific 
details  about  the  final  selection 
committee(s);  and  notification  of 
selectees  and  non-selectees. 

Please  note:  As  in  previous  yean, 
advertising,  recruitment,  screening  and  semi- 
final selection  will  be  conducted  fa^  the  USIS 
posts  and/or  Fulbright  commissions  in  the 
participating  countries. 

2.  Placement  of  Fellows 

Describe  criteria  for  selecting  host 
universities  and  measures  to  ensure 
participants'  academic  and  cultural 
needs  are  met 
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3.  Notification 

Describe  plans  for  notifying 
applicants  who  have  been  selected  for 
an  award,  including  timely  confinnation 
of  placement,  scheduling  of  pre- 
departure  orientation,  and  all  logistical 
arrangements. 

4.  Special  Progmms 

Describe  provisions  for  ESL  or  pre- 
academic  programs,  if  necessary; 

5.  Orientation 

Describe  plans  for  pre-departure,  post- 
arrival  and/or  pre-academic  orientation 
programs. 

6.  Enrichment  Activities 

Describe  arrangements  for  cultiual 
and  professional  development  activities, 
internships,  and  other  program 
enhancements  including 
recommendations  for  workshops  and 
alumni  activities. 

7.  Monitoring/Evaluation/Tracking 
Describe  methodologies  for  on-going 

monitoring  and  evaluation  and 
adjustment  of  program  accordingly. 
Mechanisms  for  alumni  networking  and 
alumni  tracking  should  also  be  detailed. 

8.  Alumni  Activities 

Ron  Brown  Alumni  Associations  were 
formed  in  several  participating 
countries  in  October  1997.  Describe 
plans  to  assist  the  development  and 
expansion  of  these  fledgling 
associations. 

9.  Pmgram  Identity 

Describe  ways  you  will  ensure  that 
participants  and  alumni  identify 
themselves  as  Ron  Brown  Fellows  or 
Ron  Brown  Alumni. 


must  be  under  the  age  of  forty,  possess 
the  equivalent  of  a  bachelor's  degree, 
and  demonstrate  fluency  in  spoken  and 
vmtten  English  (or  the  ability  to  attain 
such  a  level  following  a  limited  ESL 
program  prior  to  the  beginning  of  their 
studies). 


10.  Personnel 

Proposals  should  include  curriculiun 
vitae  of  persoimel  assigned  to 
administer  the  Ron  Brown  program. 

Participanta 

Fellows  will  be  selected  from  a  pool 
of  applicants  with  a  variety  of 
professional  and  educational 
backgrounds.  Since  one  of  the  piuposes 
of  the  fellowships  is  to  promote  the 
development  of  professional  expertise 
among  the  futtue  leaders  of  Central  and 
Eastern  Europe,  grant  recipients  should 
ideally  be  in  the  early  stages  of  their 
careers,  with  perhaps  a  few  years  of 
work  experience,  a  demonstrated  ability 
for  leadership,  a  clearly  expressed 
purpose  for  studying  in  the  United 
States,  and  a  commitment  to  return 
home  at  the  end  of  their  fellowships  to 
share  their  knowledge  and  skills  in  the 
development  of  their  countries.  Fellows 


Visa/Insurance/Tax  Requirements 

All  foreign  participants  must  be 
sponsored  under  an  Exchange  Visitors 
Program  on  a  J  visa.  Programs  must 
comply  with  J-1  visa  regulations  and 
should  reference  this  adherence  in  the 
proposal  narrative.  Ron  Brown  Fellows 
must  comply  with  the  two-year  home 
residency  requirement  as  stipulated  by 
the  J-visa  guidelines.  It  is  the  expressed 
intent  of  this  program  that  Fellows 
return  immediately  to  their  home 
country  following  completion  of  the 
academic  and  professional  components 
of  their  program.  Please  refer  to  program 
specific  gmdelines  in  the  Application 
Package  for  further  details. 
Administration  of  the  program  must  be 
in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes,  as  applicable. 
Organizations  should  demonstrate  tax 
regulation  adherence  in  the  proposal 
narrative  and  budget. 

Participants  will  be  covered  by  USIA- 
sponsored  Health  and  Accident 
Insurance.  The  administering 
organization  will  be  responsible  for 
enrolling  the  participants  in  the 
insurance  program. 

Proposed  Budget 

Funding  for  the  FY  1998  Ron  Brown 
Fellowship  Program  is  anticipated  at 
$2,000,000.  Applicants  must  submit  a 
comprehensive  line  item  budget  for 
general  program  costs,  participant 
program  cost,  alumni  costs,  and 
administrative  costs.  There  must  be  a 
summary  budget  as  well  as  a  breakdown 
reflecting  both  the  administrative 
budget  and  the  program  budget.  Please 
refer  to  the  application  packet  for 
complete  formatting  instructions. 
Preference  will  be  given  to  organizations 
whose  administrative  costs,  including 
indirect  costs,  are  less  than  20%  of  the 
total  request  from  USIA. 

USIA  reserves  the  right  to  reduce, 
revise,  or  increase  the  proposal  budget 
in  accordance  with  the  needs  of  the 
program. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  General  Program  Costs 

(2)  Participant  Program  Costs 

(3)  U.S.  Administrative  Costs 

(4)  Overseas  Administrative  Costs 

(5)  Alumni  Activities 


Please  refer  to  the  Solicitation 
Package  for  complete  budget  gmdelines 
and  formatting  instructions. 

Medical  insurance  for  participants 
will  be  paid  direcUy  by  USIA  and, 
therefore,  should  not  be  included  as  a 
line-item  cost  in  the  program  budget. 
However,  a  modest  line-item  may  be 
included  for  health  insurance  for 
universities  not  accepting  the  USIA 
policy. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fiilly 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USLA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Afhirs 
and  the  USIS  posts  overseas,  where 
appropriate.  F^posals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  AfEaire.  Final    . 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  cany  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  Program 

Proposals  should  include  academic 
rigor,  thorough  conception  of  project, 
demonstration  of  meeting  participant 
needs,  contributions  to  understanding 
the  partner  countries,  specific  details  of 
selection,  placement,  monitoring, 
follow-on  plan,  alumni  activities, 
alumni  tracking,  evaluation  plan  and 
relevance  to  USIA's  mission. 

2.  Program  Plaxming/Institutional 
Capacity 

A  detailed  agenda  and  relevant  work 
plan  should  demonstrate  substantive 
undertakings  and  the  organization's 
logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
Proposed  personnel  and  organizational 
resources  should  be  adequate  and 
appropriate  to  implement  the  program 
and  achieve  project  goals. 
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3.  Organization 's  Track  Record/Ability 

Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  Hscal  management  a&d  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

4.  Multiplier  Effect/Impact 

Proposed  programs  should  strengthen 
long-term  mutual  understanding, 
including  maximum  sharing  of 
information  and  establishment  of  long- 
term  linkages. 

5.  Cost-Effectiveness/Cost-Sharing 

The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  should  maximize  cost-sharing 
through  other  private  sector  support  as 
well  as  institutional  direct  funding 
contributions. 

6.  Area  Expertise 

Proposals  should  demonstrate  the 
organization's  expertise  and  capacity  to 
conduct  graduate  level  academic 
exchange  programs  in  Central  and 
Eastern  Europe. 

7.  Placement  Experience 

Proposals  should  demonstrate  the 
organization's  ability  and  experience 
with  placements  at  U.S.  universities  at 
the  graduate  level. 

8.  Professional  and  Academic  Contacts 

Proposals  should  demonstrate 
substantive  staff  knowledge  of  the 
relevant  academic  fields  and  professions 
to  ensure  productive  engagement  with 
professional  and  academic  contacts  in 
every  phase  of  program  planning  and 
implementation,  including  the 
arrangement  of  internships  and 
selection  panels. 

9.  Support  of  Diversity 

Proposals  should  demonstrate 
substantive  support  of  the  Bureau's 
policy  on  diversity  through  the  selection 
and  placement  of  participants,  to  the 
extent  feasible  for  organizations. 

10.  Project  Evaluation/Follow-On 
Activities 

Proposals  should  include  a  plan  to 
evaluate  the  program's  success.  A  draft 


survey  questionnaire  plus  a  description 
of  a  methodology  to  be  used  to  link 
outcomes  to  original  project  objectives 
is  required.  Proposals  should  provide  a 
plan  for  aliunni  activities  and  other 
follow-on  programs  (without  USIA 
support)  which  ensures  that  USIA- 
supported  programs  are  not  isolated 
events.  Proposals  should  include  a  plan 
for  alumni  tracking  that  demonstrates 
the  willingness  to  provide  data  to  and 
coordinate  tracking  with  USIA  and  USIS 
posts  and/or  Fulbright  commissions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposed  budgets  in  accordance  with 
the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  1,  1998.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  December  1, 1997. 
Robert  L.  Earle, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

[FR  Doc.  97-31786  Filed  12-3-97;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Notice  of  Meeting  of  the  Guttural 
Property  Advisory  Committee 

In  accordance  with  the  provisions  of 
the  Convention  on  Cultural  Property 
Implementation  Act  (19  U.S.C.  2603  et 
seq.)  there  will  be  a  meeting  of  the 
Cultural  Property  Advisory  Committee 
on  December  19,  1997,  from 
approximately  9:00  a.m.  to 
approximately  4:00  p.m.,  at  the  United 
States  Information  Agency,  Washington, 
D.C.  Pursuant  to  19  U.S.C.  2605(g),  the 
Committee  will  review  the  status  of 


implementation  of  the  Memorandum  of 
Understanding  Between  the 
Government  of  the  United  States  of 
America  and  the  Govenmient  of  the 
Republic  of  El  Salvador  Concerning  the 
Imposition  of  Import  Restrictions  on 
Certain  Categories  of  Archaeological 
Material  from  the  Prehispanic  Cultures 
of  the  Republic  of  El  Salvador,  signed  in 
March  1995.  This  portion  of  the  meeting 
will  be  closed  pursuant  to  5  U.S.C. 
552b(c)(9)(B)  and  19  U.S.C.  2605(h). 

The  Committee's  agenda  will  also 
include  a  discussion  of  its  internal 
procedures  for  developing  findings  and 
recommendations  for  bilateral  cultural 
property  agreements  and  emergency 
measures.  This  portion  of  the  meeting 
will  be  closed  pursuant  to  5  U.S.C. 
552b(c)(2).  The  closed  portions  of  the 
meeting  will  be  from  approximately 
10:30  a.m.  to  approximately  4:00  p.m. 

In  addition,  the  Committee  will 
review  a  CD-Rom  image  database  project 
and  a  worldwide  website  project  being 
developed  in  support  of  the  ongoing 
efforts  of  the  Committee  and  the  Agency 
to  implement  die  1970  UNESCO 
Convention.  This  portion  of  the  meeting 
will  be  open  from  approximately  9:00 
a.m.  to  approximately  10:30  a.m.  during 
which  time  public  conunent  concerning 
matters  before  the  Committee  Mrill  be 
invited.  Seating  is  limited.  Persons 
wishing  to  attend  this  portion  of  the 
meeting  must  notify  Cultural  Property 
staff  at  202-619-6612  by  12:00  Noon 
(EST)  Thursday.  December  18, 1997,  to 
arrange  for  admission. 

[)4ed:  November  28. 1997. 

FBim  Keiable, 

Deputy  Director,  United  States  Information 
Agency. 

Determination  to  Close  a  Portion  of  the 
Meeting  of  the  Cultiiral  Property  Advisory 
Committee,  December  19,  1997 

In  accordance  with  5  U.S.C.  552b(c)(9)(B). 
19  U.S.C.  2605(h).  and  5  U.S.C.  552b(c)(2).  I 
hereby  determine  that  portions  of  the 
Cultural  Property  Advisory  Committee 
meeting  on  December  19, 1997,  during  which 
there  will  be  discussions  involving  (a) 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed  actions, 
and  (b)  the  internal  operating  procedures  of 
the  Committee,  will  be  closed. 

Dated:  November  28, 1997. 

Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

[FR  Doc.  97-31785  Filed  12-3-97;  8:45  am] 
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OEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doctot  No.  94O-0017] 

IntematkMial  Conferenc*  on 
Harmonisation;  Guidance  on  Dose 
Selection  for  Carcinogenicity  Studies 
of  Pttarmaceuticals:  Adderxlum  on  a 
Limit  Dose  and  Related  Notes; 
Availability 

AQBCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

StJMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
guidance  entitled  "SlC(R)  Addendum  to 
'Dose  Selection  for  Carcinogenicity 
Studies  of  Phannaceuticals':  Addition  of 
a  Limit  Dose  and  Related  Notes."  The 
guidance  was  prepared  under  the 
auspices  of  the  International  Conference 
on  Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guidance  is  intended  to  define  the 
conditions  under  which  it  would  be 
considered  acceptable  to  use  a  "limit 
dose"  for  the  high  dose  selection  of 
nongenotoxic  pharmaceuticals  in  long- 
term  carcinogenicity  studies,  and  is  an 
addendum  to  an  earlier  ICH  guidance  on 
criteria  for  establishing  uniformity 
among  international  regulatory  agencies 
for  dose  selection  for  carcinogenicity 
studies  of  human  pharmaceuticals. 
DATES:  Effiective  December  4. 1997. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Cirug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  Copies  of  the  guidance  are 
available  from  the  Drug  Information 
Branch  (HFD-210).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
4573. 

FOn  FURTHER  INFOfMATION  CONTACT: 

Regarding  the  guidance:  Joseph  J. 
DeGeorge,  Center  for  Drug 
Evaluation  and  Research  (HFD-24), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857, 301-594-6758. 
Regarding  ICH:  )anet  ].  Showalter, 
OfBce  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857. 301-827-0864. 
SUPPLBICNTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 


authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations,  - 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 
FDA.  and  the  Pharmaceutical  Research 
and  Manufactiuers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

In  the  Federal  Register  of  April  2, 
1997  (62  FR  15715),  FDA  published  a 
draft  tripartite  guideline  entitled  "Dose 
Selection  for  Carcinogenicity  Studies  of 
Pharmaceuticals:  Addendum  on  the 
Limit  Dose"  (SlC(R)).  The  notice  gave 
interested  persons  an  opportunity  to 
submit  comments  by  June  2,  1997. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guidance, 
a  final  draft  of  the  guidance  was 
submitted  to  the  ICH  Steering 
Committee  and  endorsed  by  the  three 
participating  regiilatory  agencies  on  July 
17, 1997. 

In  accordance  with  FDA's  Good 
Guidance  Practices  (62  FR  8961. 
February  27,  1997),  this  dociunent  has 
been  designated  a  guidance,  rather  than 
a  guideline. 

The  guidance  is  an  addendum  to  an 
ICH  final  guidance  published  in  the 
Federal  Register  of  March  1,  1995  (60 


FR  11278),  entitled  "Dose  Selection  for 
Carcinogenicity  Studies  of 
Pharmaceuticals."  The  guidance  is 
intended  to  define  the  conditions  under 
which  it  would  be  considered 
acceptable  to  use  a  "limit  dose"  for  the 
high  dose  selection  of  nongenotoxic 
pharmaceuticals  in  long-term 
carcinogenicity  studies. 

This  guidance  represents  the  agency's 
current  thinking  on  dose  selection  for 
carcinogenicity  studies  of 
pharmaceuticals.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute, 
regulations,  or  both. 

The  public  is  encouraged  to  submit 
written  comments  with  new  data  or 
other  new  information  pertinent  to  this 
guidance.  The  comments  in  the  docket 
will  be  periodically  reviewed,  and, 
where  appropriate,  the  guidance  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Fedoral  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  An  electronic 
version  of  this  guidance  is  available  on 
the  Internet  (http://www.fda.gov/cder/ 
guidance.htm). 

The  text  of  the  guidance  follows: 

"SlC(R)  Addendum  to  'Dom  Selectkm  for 
Carcinogenicity  Studies  of  PhannacanticalB': 
Addition  of  a  Limit  Dom  and  Related 
Notes"' 

LimUDoaa 

In  determining  the  high  dose  for 
carcir.ogenicity  studies  using  the  approaches 
outlined  in  this  guidance,  it  may  not  be 
necessary  to  exceed  a  dose  of  1500 
milligrams  (mg}/kilogram8  (kg)/day  (Note  1). 
This  limit  dose  applies  only  in  cases  where 
there  is  no  evidence  of  genotoxicity  and 
where  the  maximum  recommended  human 
dose  does  not  exceed  500  mg/day  (Note  2). 

Data  should  be  provided  comparing 
exposure  of  rodents  and  humans  to  drug  and 


>  This  guidance  represanls  the  agency's  current 
thinking  on  dose  selection  for  carcinogenicity 
studies  of  phannaceuticals.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute,  regulations, 
or  both. 
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metabolites  primarily  to  support  dose 
selection  for  and  interpretation  of  the 
carcinogenicity  study.  Based  on  such 
information,  there  may  be  cases  where  the 
limit  of  1500  mg/kg/day  is  not  acceptable 
because  it  cannot  be  assured  that  animal 
exposure  after  1500  mg/kg/day  is  sufficiently 
high  compared  to  the  exposure  achieved  in 
humans.  The  rodent  systemic  exposure  at 
1500  mg/kg/day  should  be  greater  by  at  least 
an  order  of  magnitude  than  human  exposure 
measured  at  the  intended  human  therapeutic 
dose.  [If  this  is  not  the  case,  efforts  should 
be  made  to  increase  the  rodent  exposure  or 
to  reconsider  the  animal  model  in  a  case-by- 
case  approach.)  If  the  human  dose  exceeds 
500  mg/day,  the  high  dose  may  be  increased 
up  to  the  maximum  feasible  dose. 

Note  1 

Review  of  the  FDA  carcinogenicity 
database  of  nearly  900  carcinogenicity  tests 
indicated  that  about  20  tests  had  been 
conducted  that  used  doses  of  1000  mg/kg  or 
greater  as  the  highest  dose  tested.  About  10 
of  these  tests  were  considered  as  having 
demonstrated  a  carcinogenic  response.  Seven 
of  these  were  positive  only  at  or  above  1000 
mg/kg.  including  two  tiiat  were  positive  in 


two  species  (in  neither  case  were  doses  above 
1000  mg/kg  necessary  to  detect  the 
carcinogenic  response  in  both  species,  but 
rather  in  only  one  of  the  two  species  was  a 
dose  greater  than  1000  mg/kg  necessary). 

Some  of  the  one  species  positives  were  also 
only  positive  at  doses  greater  than  1000  mg/ 
kg.  In  one  case  where  the  drug  was 
considered  as  demonstrating  a  significant 
tiunor  response  only  above  1000  mg/kg.  it 
was  positive  in  several  nonstandard 
genotoxicity  assays  but  not  in  standard 
genotoxicity  studies.  Regulatory  action  has 
resulted  from  some  of  these  cases.  Based  on 
these  results,  the  limit  dose  for 
carcinogenicity  testing  should  be  1500  mg/kg 
rather  than  1000  mg/kg  to  eliminate  the  risk 
that  a  genotoxic  carcinogen  will  not  be  able 
to  be  identified  as  a  result  of  adoption  of  a 
limit  dose  of  lOCX)  mg/kg. 

Note  2 

It  has  been  agreed  that  if  a  nongenotoxic 
drug  is  only  positive  in  rodents  at  doses 
above  those  producing  a  25-fold  exposiu« 
over  humans,  such  finding  would  not  be 
considered  likely  to  pose  a  relevant  risk  to 
humans. 


It  has  been  shown  that  systemic  exposure 
comparisons  between  rodente  and  humans 
are  better  estimated  by  dose  using  mg/square 
meters  (m^)  than  using  mg/kg  (Note  4  of  the 
SIC  document  "Dose  Selection  for 
Carcinogenicity  Studies  of 
Pharmaceuticals").  Therefore,  the  human 
dose  should  be  at  least  25-fold  lower  on  a 
mg/m^  basis  than  the  high  dose  in  the 
carcinogenicity  study.  The  factor.  &-7  (6.5), 
is  used  to  convert  rat  doses  from  mg/kg  to 
mg/m^  and  40  is  used  to  convert  human 
doses  from  mg/kg  to  mg/m^ .  Thus,  the 
estimated  systemic  exposure  ratio  of  25-fold 
rodent  to  human  is  equal  to  about  a  25-fold 
mg/m2  ratio  or  a  150-fold  mg/kg  ratio  (150  - 
25  X  40/6.5).  Therefore,  a  human  dose  below 
10  mg/kg/day  (about  500  mg/day  or  less) 
could  be  tested  in  rats  at  1500  mg/kg  as  the 
high  dose. 

Dated:  November  24, 1997. 

William  K.  Hubbard, 

Associate  Couimissioner  for  Policy 
Coordination. 

(FR  Doa  97-31780  FUed  12-4--97;  8:45  ami 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  DECEMBER  4. 
1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri:  published  9-5-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Interstate,  Interexchange 
telecommunications 
service  providers;  tariff 
filing  requirements  for  . 
non-dominant 
interexchange  carriers  for 
domestic  services; 
published  11-4-97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirenf)ent  Ad: 
Recovery  of  overpayments; 
published  12-4-97 

TREASURY  DEPARTMENT 
Customs  Service 

Articles  conditionally  free, 
subject  to  a  reduced  rate, 
etc. 

Containers  designated  as 
instruments  of 
international  traffic  In 
point-to-point  local  traffic; 
published  8-6-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Fann  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Peanuts;  comments  due  by 
12-9-97;  published  12-2- 
97 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  t>y  12-8- 
97;  published  10-7-97 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperathw 
Service 

Program  regulations: 
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Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Community  programs 
guaranteed  loan  program; 
comments  due  by  12-8- 
97;  published  10-7-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

IFQ  survivorship  transfer 
provisions;  modification; 
comments  due  by  12-8- 
97;  putdished  11-6-97 

Scalk>p;  comments  due  by 
12-9-97;  published  11- 
24-97 
Caribbean,  Gulf,  and  South 

Attanttc  fisheries — 

Gulf  of  Mexico  reef  fish; 
comments  due  by  12-8- 
97;  published  10-23-97 
Northeastern  United  States 

fisheries — 

Northeast  muttispecies; 
comments  due  by  12- 
12-97;  published  11-12- 
97 

COMMERCE  DEPARTMENT 
Petsnt  and  Trademark  Office 

Patent  cases: 
Practice  mles;  trademaric 
trial  and  appeal  board 
proceedings;  comments 
due  by  12-10-97; 
published  11-4-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatwn 

plans;  approval  and 

promulgation;  various 

States: 

Ohio;  comments  due  by  12- 
10-97;  published  8-12-97 

Pennsylvania;  con-ection; 
comments  due  by  12-8- 
97;  published  11-6-97 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Glyphosate  oxidoreductase; 
comments  due  by  12-8- 
97;  published  10-8-97 


S(4>effund  program: 
National  oil  and  hazardous 
substances  contingency 
plaf>— 

NatkKial  priorities  list 
update;  comments  due 
by  12-8-97;  published 
11-6-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servces: 
North  American  Numt)ering 
Plan  administration — 
Carrier  identification 
codes;  comments  due 
by  12-8-97;  published 
10-29-97 
ComnfKW  carriers: 
Telecommunications  carrier 
interceptkxis;  comments 
due  by  12-12-97; 
published  11-28-97 
Television  broadcasting: 
Two-way  transmissions; 
multipoint  distribution 
service  and  instructional 
television  fixed  service 
licensees  participation; 
comments  due  t)y  12-i9- 
97;  published  11-6-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Insured  State  banks  and 
savings  associations; 
actrvtties;  comments  due  by 
12-11-97;  published  9-12-97 
FEDERAL  ELECTION 
COMMISSION 
Rulemaking  petitkxis: 
Bopp,  James,  Jr.;  comments 
due  by  12-8-97;  published 
11-6-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families     '" 
Administration 

Child  support  enforcement 
program: 

Quarterly  wage  and 
unemployment 
compensations  claims 
reporting  to  National 
Directory  of  New  Hires; 
comments  due  by  12-8- 
97;  published  10-7-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Publk:  and  Indian  housing: 
Replacement  housing  factor 
in  modernization  funding; 
comments  due  by  12-9- 
97;  published  9-10-97 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Illinois  Cave  amphipod; 
comments  due  by  12-8- 
97;  published  10-9-97 


JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Comprehensive 
Methamphetamine  Control 
Act  of  1996;  implementatioft: 
Pseudoephedrine, 
phenylpropanolamine,  and 
combination  ephedrine 
drug  products;  transactoq 
reporting  requirements; 
comments  due  by  12-8- 
97;  putJiished  10-7-97 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc.: 

Longshoring  and  marine 
terminals;  p»ggyt)acking  of 
two  containers  using  twist 
tocks;  comments  due  t>y 
12-8-97;  published  10^ 
97 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office  ^^ 

Freedom  of  Informatkxi  Act; 
implementation;  comments 
due  by  12-8-97;  putjiished 
10-9-97 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Perishable  contents; 
ancillary  service 
endorsements;  comments 
due  by  12-8-97;  published 
11-7-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Reqattas  arxl  marine  parades: 
BellSouth  Wintertest  Boat 
Parade;  comments  due  by 
12-8-97;  published  11-7- 
97 

TRANSPORTATION 
DEPARTMENT 

Computer  reservation  systems, 
carrier-owned;  comntents 
due  by  12-9-97;  published 
10-30-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airtxjs;  comments  due  by 
12-8-97;  published  11-6- 
97 

Avk)ns  Pierre  Robin; 

comments  due  by  12-8- 

97;  published  11-7-97 
Domier;  comments  due  by 

12-8-97;  published  11-7- 

97 

Eurocopter  Deutschland 
GmbH;  comn^ents  due  by 
12-8-97;  published  10-9- 
97 


IV 
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EXTRA  Rugzeugbau  GmbH; 

comments  due  by  ^2-Q- 

97;  published  11-5-97 
HOAC  Austria;  comments 

due  by  i2-d-97;  published 

1 1-7-97 
MT-Propeiler  Errtwicklung 

GMBH;  comments  due  by 

12-a-97:  published  10-7- 

97 
Saab;  comments  due  by  12- 

a-97;  published  11-7-97 
Teledyne  Continental 

Motors;  comments  due  by 

12-9-97;  pubKshed  10-10- 

97 
Class  E  airspace;  comntents 
due  by  12-8-97;  published 
11-6-97 

TREASURY  DEPARTMENT 
Customs  Servfce 

Organization  and  functions; 

field  orantzation,  ports  of 

entry,  etc.: 

Oflando-SanlDrd  Airport,  FL; 
port  of  entry;  comments 
dus  by  i2-«-97;  published 
11-7-97 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
rsporling  and  rbcordkeeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 


Exemptions  from  currency 
transactions  reporting; 
comments  due  by  12-8- 
97;  published  9-8-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Health  care  professionals; 
reporting  to  State  licensing 
boards;  policy;  comments 
due  by  12-8-97;  published 
10-8-97 
Loan  guaranty: 
Refinarxang  loans;  interest 

rate  reduction 

requirements;  comments 

due  by  12-8-97;  published 

10*^7 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubtic  t)ills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpV/ 
www.  naragov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
RsgtMsr  but  may  be  ordered 
In  "slip  law"  (individual 


pamphlet)  form  from  ttie 
SuperinterxJent  of  Documents, 
U.S.  Government  Pnnting 
Office,  Washington,  DC  20402 
(phone.  202-512-2470).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http;// 
www.access.gpo.gov/su— docs/. 
Some  laws  may  not  yet  be 
available. 

S.  SIWP.L.  105-122 

To  designate  the  United 
States  courthouse  at  200 
South  Washington  Street  in 
Alexandria,  Virginia,  as  ttie 
"Martin  V.  B.  Bostetter,  Jr. 
United  States  Courthouse". 
(Dec.  1,  1997;  111  Stat.  2532) 
S.  833/P.L  106-123 
To  designate  the  Federal 
building  courthouse  at  Public 
Square  and  Superior  Avenue 
in  Cleveland,  Ohio,  as  the 
"Howard  M.  Metzenbaum 
United  States  Courthouse". 
(Dec.  1.  1997;  111  Stat.  2533) 
S.  1228/P.L  105-124 
50  States  Commemorative 
Coin  Program  Act  (Dec.  1, 
1997;  111  Stat.  2534) 

S.  1354/P.L  106-125 

To  amend  the 

Communications  Act  of  1934 
to  provide  for  \he  designation 


of  comnran  carriers  not 
subject  to  the  jurisdiction  of  a 
State  commission  as  eligible 
telecommunications  carriers. 
(Dec.  1,  1997;  111  Stat.  2540) 

S.  1378/P.L.  105-126 

To  exterxJ  the  authorization  of 
use  of  official  mail  in  the 
location  and  recovery  of 
missing  children,  and  for  other 
purposes.  (Dec.  1,  1997;  111 
Stat.  2542) 

S.  1417/P.L  106-127 

Hispanic  Cultural  Center  Act 
of  1997  (Dec.  1,  1997;  111 
StaL  2543) 

S.  1505/P.L.  106-128 

Museum  and  Litxary  Services 
Technical  and  Conforming 
Amendn>ents  of  1997  (Dec.  1. 
1997;  111  Stat.  2548) 

S.  1607/P.L.  106-129 

To  amerxl  the  Natiorud 
Defense  Authorization  Act  for 
Fiscal  Year  1998  to  make 
certain  technical  correctnns. 
(Dec.  1,  1997;  111  StaL  2551) 

S.  161fl^.L.  106-130 

Surface  TransportatK>n 
Extension  Act  of  1997  (Dec 
1,  1997;  111  Stat  2552) 
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